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THIS  INDEX  is  based  on  a  consolidation  of  contents  entries 

appearing  in  the  January— June  issues  of  the  FEDERAL 

REGISTER.  The  entries  are  arranged  first  under  the  name  of 

the  agency  which  issued  the  document.  Under  each  agency, 

the  entries  are  then  Usted  alphabeticaUy  within  the  „.->.^.-  ,  --  j  no»-«  /  o9 

categories  of  Rules.  Proposed  Rules,  and  Notices.  Executive  Federal  Register  Pages  and  Dates  /  93 

Orders.  Proclamations,  and  other  documents  from  the 

President  are  listed  under  Presidential  Documents.  The 

number  at  the  end  of  each  entry  gives  the  pages  in  the        -^ 
FEDERAL  REGISTER  where  the  document  begins.  Use  the 
■stable  of  Federal  Register  Pages  and  Dates  at  the  back  of  this 

index  to  locate  the  issue  date  for  each  page  number.  This 
index  is  published  monthly  and  is  cumulated  for  12  months. 

A  general  index  to  the  entire  Code  of  Federal  Regulations, 

is  found  in  the  CFR  Index  and  Finding  Aids  volume,  and  is  ; 

revised  as  of  January  1  each  year. 

The  LSA  (List  of  CFR  Sections  Affected),  a  caimiilative  i 

numerical  finding  aid,  is  published  monthly  and  is 
cumulated  for  12  month*  keyed  to  the  revision  dates  of  the 
various  CFR  volumes.    ^ 


ALL  FEDERAL  REGISTER  publications  are  available  for 
purchase  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  D.C.  20402. 

Mildred  L  Isler  is  Chief  Editor  of  the  Federal  Register 
Index,  assisted  by  Melanie  Y.  Williams.  The  Index  is 
prepared  under  the  direction  of  Richard  L  Claypoole, 
assisted  by  Laurice  A.  Clark. 

INQUIRIES  may  be  made  to  the  Finding  Aids  Unit  at  area 
code  202-523-5227  or  (TDD)  202-523-5229.  These  are  not 
toll  free  numbers.  1  ^ 

SUGGESTIONS  concerning  this  and  other  publications  of 
the  Office  will  be  welcomed  By  Martha  L  Girard,  Director. 
Office  of  the  Federal  Register,  National  Archives  and  ^ 
Records  Administration,  Washington,  D.C.  20408. 
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Acquired  Inunane  Dehdency 

Syndrome,  National  Commission 

See  National  Commission  on  Acquired  Immune 
Deficiency  Syndrome 

ACTION 

PROPOSED  RULES 

Regulatory  agenda,  17364 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  9405,  10329,  12469 
Foster  grandparent  and  senior  companion 

programs;  income  eligibility  levels,  9683, 

21642  ,      , 

Grants  and  cooperative  agreements; 

availability,  etc.:  * 

Special  volunteer  pfbgrams — 

Drug  alliance,  3160,  M380 
VISTA  projects—    ^ 

Regions  III  and  IX,  11596 

Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Administration  on  Aging 

See  Aging  Administration 

Administrative  Conference  of  the 
United  States 

PROPOSED  RULES 

Recommendations: 
Migrant  and  seasonal  farmworker  service 
prpgrams  coordination,  13667 

NOTICE^ 

Meetings: 
Adjudication  Committee,  2704,  20240,  24016 
Administration  Committee,  19591,  27211 
Financial  Services  Committee,  2890 
Financial  Services  Regulation  Spiecial 

Committee,  15278 
Governmental  Processes  Committee,  4183, 

21386,  24461 
International  Assistance  in  Administrative 

Law  Special  Committee,  4183 
Judicial  Review  Committee,  7904,  10636, 

13689 
Plenary  Session,  224SS 
Regulation  Committee,  4183,  8741,  15278 
Rulemaking  Committee,  2704,  10636,  13075^ 
\l5278 
Privacy^Aqt: 
Systems  of  records, 

Advisory  Council  on  Historic 
Preservation 

See  Historic  Preservation,  Advisory  Council 
AfHcan  Development  Foundation 

NOTICES 

Meetings;,Sunshine  Act,  1202,  6890,  8170 


Agency  for  Health  Care  Policy  and 
Research 

N^CES 

^dvisory  committees;  annual  reports; 

availability,  104^ 
Clinical  practice  guideline^jjeVelopment: 
Acute  pain  nuMigement;  operative  or 

medical  procedures  and  trauma,  14400 
Acute  pain  management,  etc.,  12829,  19163 
Cancer-related  pain  management,  13113 
Cardiac  dysrhythmias,  21116 
Cardiac  rehabiUution,  21 114 
Chest  pain  due  to  unstable  angina;  diagnosis 

and  treatment,  21118 
Pressure  ulcers  in  adults;  treatment,  27980 
Committees;  establishment,  renewal, 
termination,  etc.: 
Health  Care  Policy,  Research,  and 

Evaluation  National  Advisory  Council, 
573,  3674 
Medical  review  criteria,  standards,  and 
performance  measures-,  methods  of 
developing;  workgroup,  2750 
Meetings: 
Clinical  practice  guidelines  development- 
Heart  failure  secondary  to  coronary 
vascular  disease;  diagnosis  and 
treatment,  20280,  21447 
HIV-positive  asymptomatic  individual; 
early  intervention  evaluation,  2750 
Otitis  media  in  children;  diagnosis  and 

treatment,  12830 
Post  stroke  rehabiliution,  20281 
Stage  two  and  greater  pressure  ulcers 
treatment,  8458 
Health  Care  Policy  and  Research  Contracto 

Review  Committee,  27981 
Health  Care  Policy,  Research,  and 

Evaluation  National  Advisory  Council, 
290,  6504,  14723 
Health  Sovices  Research  Training  Advisory 
Committee,  18880 
Meetings;  advimry  committees: 
February,  25ft,  2752,  5294 
April,  11322 
May,  21987 
June.  20834,  25039 

Agency  for  International  Development 

RULES 

Acquisition  regulations: 
Metric  system  waivers,  23320 
Miscellaneous  amendments,  5234 
Disaster  relief,  economic  development,  and 
other  assistance;  food  commodities  transfer 
for  food  use,  19760 

PROPOSED  RULES 

Regulatory  agenda,  17370 
NOTICES 

Agency  information  collection  activities  under 
OMB  review,  692,  5169,  14589,  19643 


Committees;  establishment,  renewal, 
termination,  etc.; 
International  Disaster  Advisory  Committee, 

17930 
Malaria  Vaccine  Program  Advisory    ' 
Committee,  10189 
Housing  guaranty  program;  investment 

opportunity  refinancings,  19644 
Me^ngs: 
Foreign  Aid  International  Private 

Investment  Advisory  Council,  11729 
International  Disaster  Advisory  Committee, 

14823 
International  Food  and  Agricultural 
Development  and  Economic 
Cooperation  Board,  21 12,  218l2 
Malaria  Vaccine  Program  Advisory 

Committee,  9564 
Research  Advisory  Committee,  8779  . 
Voluntary  Foreign  Aid  Advisory 
Committee,  5169,  18861 

Agency  for  Toxic  Substances  and 
Disease  Registry 

NOTICES 

Administrative  reports  of  health  effects  studies; 

availability,  29091 
Committees;  establishment,  renewal, 
termination,  etc.: 
Community  Assistance  Panels,  27779 
Scientific  Counselors  Board,  10668 
Grants  and  cooperative  agreements; 
availabiUty,  etc.: 
Contaminated  fish  consumption  in  Great 

Lakes  region;  human  health  impact, 

17923 
Environmental  health  education  activities, 

26858 
Hazardous  substances,  human  exposure; 

adverse  health  outcomes,  26860 
Health  studies  initiative  of  priority  health 

conditions;  emphasis  on  birth  defects 

and  reproductive  disorders,  26863 
Human  exposure  to  hazardous  substances    . 

and  adverse  health  effects;  health 

outcomes  studies,  26864 
Human  health  effects  of  fish  consumption  in 

Great  Lakes  region,  24795 
National  Association  of  County  Health 

Officials;  environmental  health  courses 

for  health  professionals;  development 

and  implementation,  19430 
Priority  health  conditions  and  research 

approaches  selection,  19915 
Public  health  conference  support  program,     ^ 

8763 
Site-specific  health  activities;  State  health 

departments  and  public  ^iy^th  agencies, 

24500  ^- 

State  health  departments  and  public  health 

agencies  to  conduct  public  health 

assessments  and  related  site-specific 

biological  testing,  26866 
Substance-specific  research  program,  15317 
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Agency 

Hazardous  substapcxs  releases  and  fa(»lities; 
public  hMdfn  assessments  and  effects: 
Noimfldature  change,  92S9,  19163 
jQuirterly  listing,  9259.  12557,  29092 
^Meetings:  , 

Health  assessments  workshop,  4634 
Scientific  Counselors.  Board,  11322,  11323 
Standardized  test  battery  for  immune 
function  disorders  for  use  in 
environmental  health  field  studies; 
workshop,  23591 
Voluntary  research  procedures;  discussion, 
11616 
Organization,  fimctions,  and  authority 

delegations. 
Ste  entries  under  Public  Health  Service. 
Public  health  assessment  guidance  manual; 

availabUity,  21987  j 

Soperfund  program:  ' 

Hazardous  substaii«e  emergency  events, 

surveillance,  18881 
Hazardous  substances;  voluntary  research 

procedure,  4758 
Hazardous  substances  priority  list 
(toxicological  profiles),  1746 

Aging  Administnitioii 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Indian  tribal  organizations;  supportive  and 
nutritional  services  for  older  Indians, 
5246 
National  eldercare  campaign  for  older 

persons  at  risk,  research,  demonstration, 
training,  development,  and  related 
capacity-building  activities,  FY,  18497 

Agricultural  Marketing  Senice 

See  Packers  and  Stockyards  Administration 

RULES 

Almonds  grown  in  California,  1858,  2984, 

10976,  27352 
Avocados  grown  in  Florida,  3715,  27347, 

28587  I 

Com,  green;  grade  standards,  1211 1 
Cotton: 
Classification,  testing,  and  standards- 
User  fees,  27889 
Dairy  products;  grading,  inspection,  and 
standards: 
Fee  increases,  2220  ' 

Filberts/hazebiuts  grown  in  Oregon  and    • 

Washington,  1073 
•Fruits;  import  regulations: 

Oranges,  2674 
Grapes  grown  in  California,  24351,  24352 
Honey  research,  promotion,  and  consumer 

information  order,  11262 
Kiwifruit  grown  in  California,  1217 
Lime  research,  promotion,  and  consumer 

information  order,  2985,  21591 
Livestock;  and  meats,  prepared  meats,  and 
meat  products;  grading,  certificatioa,  and 
standards: 
Lamb,  yearling  mutton,  and  mutton 
carcasses;  and  slaughter  lambs, 
yearlings,  and  sheep,  21338 
Meats,  prepared  meats,  and  meat  products: 
Meat  grading  and  certification  services;  fee 
increase,  11425 
Melons  grown  in  Texas,  2674 
Milk  marketing  orders: 
Georgia,  3920 


Nebraska- Western  Iowa,  4150,  4151 
New  England  et  al.,  173,  20956 
Southern  Illinois-Eastern  Missouri,  1636 
Southwest  Plains,  3275 
Nectarines  grown  in  California,  3918,  20735, 
27348 
Peaches  grown  in  California,  20735 
OUves  grown  in  California,  24353 
Olives,  imported,  4148 
Onions  grown  in  Texas,  28590 
Oranges  (navel)  grown  in  Arizona  and 
California,  336,  1215,  1857.  2436,  2829, 
2982,  3916,  4691,  4835,  5975 
Oranges  and  grapefruit  grown  in  Texas,  1857 
Oranges,  grapefhiit,  tangerines,  and  tangelos 

grown  in  Florida.  334,  10612.  19518 
Peaches  grown  in— 

Georgia,  4147 
Peanuts,  domestically  produced,  24354 
Pecan  promotion  and  research  plan,  18797, 

27898 
Pistachio  nuts  m  shell;  grade  standards,  1635 
Potatoes  (Irish)  grown  in— 

Oregon  and  California,  24541 
Raisins  produced  from  grapes  grown  in 

California,  1859,  28595 
Spearmint  oil  produced  in  Far  West,  28593 
Tobacco  inspection: 

Growers'  referendum  results,  27347 
tobacco  Seed  and  Plant  Exportation  Act 
regulations;  CFR  Part  removed,  9043 
Tomato  catsup;  grade  standards,  2980,  27895 
Tomatoes  grown  in  Florida,  27350 
Tomatoes,  importation,  27350 

PROPOSED  RULES 

Almonds  grown  in  California,  3032 
Avocados  grown  in  Florida,  24386 
Cotton: 
Classification,  testing,  and  standards — 
American  Upland;  grade  standards,  21358 
User  fees,  14492 
Cotton  research  and  promotion  order: 
Imported  cotton  and  cotton-containing 
products;  calculating,  collecting,  and 
remitting  assessments;  procedures; 
correction,  3089 
Filberts/hazebiuU  grown  in  Oregon  and 

Washington,  24563 
Grapes  (Tokay)  grown  in  California,  27373 
Grapes  grown  in  California,  219,  2690 
Limes  grown  in  Florida,  24385 
Marketing  orders;  expenses  and  rates  of 

assessment,  24388 
Milk  marketing  orders: 
Alabama-West  Florida,  19554 
Georgia,  220,  27377 
Greater  Louisiana,  20209 
Nashville,  TN,  20210,  27378 
Nebraska-Western  Iowa,  1664.  1665 
New  England  et  al.,  15,  383,  11276,  20790 
Paducah,  KY,  2691 
Southwest  Plains,  221 
Mushroom  promotion,  research,  and  consumer 

information  order,  1666,  3360,  24720 
Olives  grown  in  California,  1663 
Onions  grown  in — 
Idaho,  24390 
Oregon.  24390 
Texas,  4164 
Oranges,  grapefruit,  tangerines,  and  tangelos 

grown  in  Florida,  24384 
Peanuts,  domestically  produced,  3965,  24392 
Pork  promotion,  research,  and  consumer 

information,  27949 
Poutoes  (Irish)  grown  in— 
California.  24562 


Colorado,  27375 

Oregon,  24562 

Soudieastem  Sutes,  27376 

Washington,  24561 
Restricted  use  pesticides  by  certified 

^applicators;  recordkeeping,  20380 
Spearmint  oil  produced  in  Far  West,  24391 
Tobacco  inspection: 

Growers'  referendum.  14669 
Watermelon  research  and  promotion  plan,  3727 

NOTICES 

Beef  promotion  and  research  orders: 
Cattlemen's  Beef  Promotion  and  Research 
Board;  certification  and  nomination. 
5244 
Committees;  esUblishment,  renewal, 
termination,  etc.: 
Burley  Tobacco  Advisory  Committee,  23373 
Flue-Cured  Tob»cco  Advisory  Committee. 
•23*3  •    ■    ^ 

Meetings: 
Burley  Tobacco  Advisory  Committlee.  4183. 
27424  ■     •' 

Cdtton  Marketing  National  Advisory 

Committee.  8432 
Flue-Cured  Tobacco  Advisory  Committee. 

19106,  25009 
Grade  standards  for  fruits  and  vegetables, 

effect  on  pesticide  use,  2514 
National  Organic  Standards  Board.  7904, 

18862,24591,27017 
Tobacco  Inspection  Services  National 

Advisory  Committee,  19106 
Universal  Cotton  Standards  Advisory 

Committee,  22206  ^ 

Organization,  functions,  and  authority  _ 

delegations,  3605 

Agricnltnral  Research  Senrice 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  «tc.: 
Biotechnology  risk  assessment  research 
program,  14308 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Bovine  Blood  Typing  Laboratory,  4944 
Crop  Genetics  International,  23374 
NASCO  Machine,  29057 
Solvay  Animal  Health.  Inc.,  1722 
TANADA  Corp.  et  al.,  29057 

^^cnltnral  Stabilization  and 
Conservation  Service 


RULES 

Conservation  and  environmental  programs: 

WeUands  reserve  program,  23908 
Farm  marketing  quotas,  acreage  allotments, 

and  production  adjustments: 
Food.  Agriculture,  Conservation,  and  Trade 
Act  Amendments  of  1991;  implemenUtion, 
144^6 
Peanuts,  27141 

PROPOSED  RULES 

Conservation  and  environmental  programs: 

Wetlands  reserve  program,  4378 
Farm  marketing  quotas,  acreage  allotments, 
and  production  adjustments: 

Peanuts,  1879  *' 

Tobacco,2^1 
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Alcohol 


Warehouses: 
Crain  warehousemen,  Hcensed;  and  issuance 
of  warehouse  receipts,  28133 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  8616 
Feed  grain  donations: 
Affiliated  Tribes  of  Fort  Berthold  Indian 
(  Reservation,  ND,  21227 
Marketing  quotas  and  acreage  allotments: 
Tobacco,  553 

Warehouses,  licensed;  list  availability,  8620 

■» 

AgricultuiLe  Department 

See  Agricultural  Marketing  Service 

See  Agricultural  Research  Service 

See  Agricultural  Stabilization  and  Conservation 

Service 
See  Ani&ial  and  Plant  Health  Inspection 

Service 
See  Commodity  Credit  Corporation 
See  Cooperative  State  Research  Service 
See  Economic  Research  Service 
See  Farmers  Home  Administration 
See  Federal  Crop  Insurance  Corporation 
See  Federal  Grain  Inspection  Service 
See  Food  and  Nutrition  Service 
See  Food  Safety  and  Inspection  Service 
See  Foreign  Agricultural  Service 
See  Forest  Service 

See  Packers  and  Stockyards  Administration 
See  Rural  Electrification  Administration 
See  Rural  Telephone  Bank 
See  Soil  Conservation  Service 

RULES 

Immigration  Reform  and  Control  Act; 
implementation;  rural  labor: 
Special  agricultural  workers — 
Temporary  legal  residents;  field  work 
(sod),  11905 
Organization,  functions,  and  authority 
delegations:    ^ 
Assistant  Secretary  for  Marketing  and 

%ispection  Services  et  al.,  19791 
Assistant  Secretary  for  Science  and 

Education  et  al.,  9649 
Judicial  Officer  et  al.,  11261 
Rural  Development  Administration,  2217 
Program  Fraud  Civil  Remedies  Act; 
implementation;  correction,  3909 

PROPOSED  RULES 

Federal  regulatory  review,  6483 

Milk;  excessive  manufacturing  allowances  in 

State  marketing  orders,  27371 
Regulatory  agenda,  16482,  17514 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  875,  1893,  2890,  3605,  4595, 
5244,  6085,  6582,  7727,  8741,  9405,  10329, 
12290,  13330,  14823,  18462,  19591,  20670, 
21642,  22707,  23570,  24769,  27211,  28477 
Committees;  establishment,  renewal, 
termination,  etc.: 
Agricultural  Biotechnology  Research 

Advisory  Committee,  660 
Alternate  A^cultural  Research  and 

Commercialization  Board  et  al.,  10152 
Microbiological  Criteria  for  Foods  National 

Advisory  Committee,  23373 
Radio  and  Television  Broadcast  Use  Fee 
Advisory  Committee,  7904 
Emergency  declarations: 
Asian  gypsy  moth,  9406 

^    0 
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California- 
Oriental,  Mediterranean,  and  Mexican  fruit 
flies,  2249 
Grant  and  cooperative  agreement 
Brown  University,  275 
World  Bank,  4748 
Grants  and  cooperative  agreem^ts; 

availability,  etc.:  y  / 

Egyptian  national  agricultural  rtearch 
project,  9231  ^ 

Import  quotas  and  fees: 
Meat  import  limitations;  quarterly  estimates, 

553,  11597 
Swiss  cheese,  domestic  and  imported,  27727 
Maternal  and  child  assistance  programs: 

Model  application  form,  2319 
Meetings: 
Agricultural  Biotechnology  Research 

Advisory  Committee,  5415 
Alternative  Agricultural  Research  and 

Commercialization  Board,  18861 
Equal  Opportunity  Citizens'  Advisory 

Committee,  7360 
Human  Nutrition  Board  of  Scientific 

Counselors,  6701 
International  Conference  on  Nutrition,  2890 
National  Nutrition  Monitoring  Advisory 
Council,  5125 
Privacy  Act 

Systems  of  records,  269,  270 
Program  payments;  income  tax  exclusion; 
primary  purpose  determinations: 
Okeechobee  Dairies  best  management 
practices  program,  8109 

Air  Force  Department 

RULES     ^ 

Contractor  fUght  operations;  CFR  Part 
removed,  mAO 

PROPOSED  RULES 

Acquisition  regulations: 
Total  system  performance  responsibility; 
supplement;  withdrawn,  1710 

NOTICES 

Active  miUtary  service  and  discharge 
determinations: 

Civilian  crewmen  of  U.S.  coast  and  geodetic 
survey  vessels  who  performed  in  areas 
of  immediate  military  hazard  wMle 
conducting  cooperative  operation  with 
and  for  U.S.  Armed  Forces  (December 
7,  1941-August  15,  1945),  24600 

Civilian  flight  crew  and  aviation  ground 
support  employees  of  Transcontinental 
and  Western  Air  (TWA),  Inc.,  who 
served  overseas  as  a  result  of  TWA's 
contract  with  Air  Transport  Command 
(December  14,   1941-August   14,   1945), 
24479 

Civilian  flight  crew  and  ground  support 
personnel  of  Pan  American  World 
Airways  who  served  under  contracts 
known  as  Air  Transport  Command  and 
Naval  Air  Transport  Service  during 
WWII  (December  14,  1941-December 
31,  1945),  6588 

Civilian  flight  crew  and  aviation  ground 
support  employees  of  United  Air  Lines 
(UAL)  who  served  overseas  as  result  of 
UAL's  contract  with  Air  Transport 
Command  (December  14,  1941-August 
14,  1945),  24478 

Civilians  of  American  Field  Service  (AFS) 
who  served  overseas  under  U.S.  Armies 
and  U.S.  Army  Groups  (December  7, 
1941  -  May  8,  1945),  24781 


Honorably  discharged  members  of  American 

Volunteer  Guard,  Eritrea  Service 

Command  (June  21,  1942-March  31, 

1943),  6588 
Environmental  statements;  availability,  etc.:  * 
Air-to-ground  tactical  training  range,  ID. 

14565,  18470 
Gulkana,  AK;  ionospheric  research 

instrument  construction  and  operation, 

22730 
Moody  Air  Force  Base,  GA,  2253 
Pope  Air  Force  Base,  NC,  2253 
Space  nuclear  thermal  propulsion  program, 

8864 
Whiteman  Air  Force  Base,  MO;  B-2 

bombers  basing,  1135 
Meetings: 
Air  Force  Academy  Board  of  Visitors,  29067 
Community  College  Board  of  Visitors,  9246 
Scientific  Advisory  Board,  401,  569,  1728, 

2254,  2895,  3410,  4006,  4192,  4617,  4994, 

5139,  5876,  6003,  6496,  6497,  8310,  8443, 

8633,  9113,  9692,  13334,  18470,  19414. 

19609,  19610,  20676,  21083,  21973, 

23388,  24253,  27247 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Arbor  Research  Corp.,  5253 
Miller.  George  W..  et  al.,  672 
Rockwell  International  Corp..  27033 
Privacy  Act: 
Systems  of  records.  1907.  24600.  27742 

Alcohol,  Drug  Abuse,  and  Mental 

Health  Administration 
RULES' 

See  entries  under  Public  Health  Service. 
NOTICES 

Committtes;  establishment,  renewal, 
termination,  etc.: 
Drug  Abuse  Human  Development  Research 

Review  Committee,  27254 
Substance  Abuse  Prevention  Conference 
Review  Committee,  1915 
Federal  agency  urine  drug  testing;  certified 
laboratories  meeting  minimum  standards, 
list,  752,  42  W,  7762,  11088.  19303.  23104 
Reinstatements.  2106,  4761 
Relocation.  9423 
Grant  and  cooperative  agreement  awards: 

Arizona  Health  Services  Department,  9556 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Access^  Community  Care  and  Effective 
Sttvices  and  Supports  (ACCESS) 
program  (1993  FY).  9555 
Child  and  adolescent  service  system 

program,  14401 
Faculty  development  in  alcohol  and  other 

drug'abuse,  clinical  training,  5889 
HIV/AIDS,  etc.,  among  substance  abusers; 
community  based  outreach  and   -v„^^ 
intervention  demonstration  program^     , 
19624,  21447 
State  human  resourbe  development  program, 

14724 
State  service  systems  improvement  through 
consumer  and  family  support  activities, 
5269 
Substance  abuse  prevention  regional  and 

national  conferences,  876>' 
Substance  abuse  treatment  capacity 

expansion  program,  14407,  14837,  23235 
Substance-abusing  women  and  their  children; 
comprehensive  residential  drug 


J 


Alcohol 


prevention  and  treatment  p^jects,  13357 
Meetings;  advisory  committees:  ^ 

January,  1271 

February,  1269,  127a  4761,  5272 

March,  4761,  5157.  5158,  7392 

April,  7929 

May,  10179,  11485,  12829,  20492 

June,  19305;  19306,  20687,  20688,  21659 

July,  22771,  22772,  24263,  270J3 
Organization,  functions,  and  authority 
delegations.  | 

See  entries  under  Public  Health  Service. 

AlcohoU  Tobacco  and  Firearms  Bureao 

RULES 

Alcohol;  viticultural  area  designations: 
Atlas  Peak,  CA.  2679 
Escondido  Valley,  TX,  20760 
Sanu  Lucia  Highlands,  CA,  20762 
Alcoholic  beverages: 
Distilled  spirits,  labeling  and  adverdsing — 
Standards  of  identity,  lowering  minimum 
bottling  proof.  29017 
Commerce  m  firearms  and  ammunition; 

correction,  1205 
Firearms;  arms,  ammunition,  and  implements  of 
war;  importation,  24188 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 
Alexander  VaUey,  CA,  4942,  6353 
OakviHe  and  Rutherford,  CA,  1468,1 
Spring  Mountain,  CA,  23559 
Alcoholic  beverages: 
Bulk  process  sparkling  wines;  labeling,  19267 
Specially  denatured  spirits;  miscellaneous 

amendments,  27956 
Wine;  production  materials  and  processes 
authorization  and  alcohol  tolerance 
change  on  labels  of  wine  under  7 
percent  alcohol  by  volume.  23357 
Wine  labeling  and  viticultural  areas,  27401 
Federal  regplatory  review,  8101 
Regulatory  agenda,  17165 

NOTICES 

Alcoholic  beverages: 
Obplay  and  retail  advertising  specialties; 
dollar  limiutions,  10519 
Commerce  in  explosives: 

Explosive  materials  list,  950 
Firearms: 
Federal  firearms  privileges  restoration;  list, 
6160 

American  Indian  Arts  Institute 

See  Institute  of  American  Indian  and  Alaska 
.  Native  Culture  and  Art*  Development 

Animal  and  Plant  Health  Inspection 
Service 


RULES 

Exportation  and  importation  of  animals  and 
animal  products: 
Animal  casings,  foreign;  certificate  signature 

requirement  removed,  28081 
Animals  imported  from  Mexico;  use  of 

Mexican-accredited  veterinarians  for 

inspection,  28079 
Elephants,  hippopotami,  rhinoceroses,  and 

tapirs;  importation.  23048 
Foot-aJid-mouth  disease;  disease  status 

change  for  Poland,  15002 
Horses  from  countries  affected  with 

contagious  equine  metritis,  5931,  27901 
Livestock  for  exportation;  inspection  and 

handling.  23046 


Ostriches  and  other  ratites,  21723 
Pork  and  pork  prodiicts  from  Sonora, 

Mexico;  movement  and  handling,  23927 
Ports  designation — 
Laredo,  TX,  10978 
Sanu  Teresa,  NM,  2009,  27902 
Ports  of  embarkation  and  export  inspection 
facilities — 
Kansas  City,  MO,  15001 
Poultry  from  Mexico;  port-of-entry 
inspection,  12190 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Brucellosis  in  cattle  and  bison — 

State  and  area  classifications,  15219 
Brucellosis  in  cattle — 

State  and  area  classifications,  3717 
Brucellosis  in  swine — 

State  and  area  classffications,  3926 
Poultry  affected  by  salfflQDella  enteritidis, 

776 
Tuberculosis  in  cattle  ^d  bison — 
State  and  area  designatioJts,  20193 
Noxious  weed  regulations;  list  additions,  8837 
Organization,  functions,  and  authority 
delegations:  ' 

Administrator  responsibility;  horses,  asses, 
ponies,  mules,  and  zebras,  communicable 
diseases,  2439 
Correction.  5210 
Plant-related  quarantine,  domestic: 

Mexican  fruit  fly,  519,  10973 
Plant-related  quarantine,  foreign: 
Apricots,  persimmons,  and  pomegranates 
from  Mexico,  10974 
Co^ection,  21332 
Black  stem  rust,  3117 
Citrus  fruit  from  Australia,  2241 1 
Papayas  from  Costa  Rica,  27896 
Potatoes  from  Canada,  331 
Pummelo  fAm  Israel,  3119 
Viruses,  serums,  toxins,  etc.: 
Nomenclature  changes;  correction,  5210 

PROPOSED  RULES 

Agricultural  quarantine  and  inspection  services; 
user  fees  (Hawaii  and  Puerto  Rico): 
Correction,  3089 
Partial  withdrawal,  14498 
Withdrawal  and  correction,  755,  14475 
District  of  Columbia;  plants  and  plant  products 

movement,  15033 
Exportation  and  importation  of  animals  and 
animal  products: 
Animal  products  and  materials  from 

restricted  countries,  27951 
Animals  importea  from  Mexico;  use  of 
Mexican-accredited  veterinarians  for 
inspection,  3145 
CO^ection,  5294 
Horses  from  countries  affected 

contagious  equine  metritis,  3144 
Pork  and  pork  products  from  Sonora, 

Mexico;  movement  and  handling,  3729 
Ports  designation— 
Minneapolis/St.  Paul,  MN,  23066 
Santa  Teresa,  NM,  21754 
Ports  of  embarkation  and  export  inspection 
facilities — 
Boston,  MA,  19555 
Swine  vesicular  disease  and  velogenic 

viscerotropic  Newcastle  disease;  Chile; 
disease  status  change,  22669    • 
Livestock  and  poultry  disease  control: 
Dourine  in  horses  and  asses,  28134 
Plant-related  quaraivtine,  domestic: 
Apricots,  persimmons,  and  pomegranates 
from  Sonora,  Mexico,  846 


l\^ 


.  Correction.  3089 

Citrus  canker,  27948 
Plant-related  quarantine,  foreign: 

Citrus  fruit  from  Australia,  3963 

Fruits  and  vegeUbles,  26620 

Papayas  from  CosU  Rica,  217 
Poultry  impr^ement:    - 

Participating  flocks,  examination  and  testing; 
new  procedures,  29044 
Regubtory  agenda,  17374 
Veterinarian  accrediution,  23540 

Correction,  27845 

NOTICES 

Committees;  establidiment,  renewal,    ^ 
termination,  etc.: 
Forei^  Animal  and  Poultry  Diseases 

Advisory  Committee,  20808 
National  Animal  Damage  Control  Advisory 
Committee,  20808 
Environmental  statements;  availability,  et9.: 
Asian  gypsy  moth  eradication  project,  21227 
Boll  weevil  cooperative  control  program, 

21228 
Genetically  engineered  organisms;  field  test 
permits — 
Com.  etc.,  3608,  9231,  20449,  24530 
Cotton,  etc.,  6085,  14691,  21763 
New  Jersey;  liv^  genetically  engineered 
vaccinia  vectored  rabies  vaccine;  field 
test,  15278 
•  Potatoes  and  tomatoes,  1893 
Potatoes,  etc..  13691 
Pouto  plants,  etc.,  24235,  27729,  27845 
Rice,  etc.,  20450 

Soybeans,^etc.,  21764,  24770-24772 
Soybeans,  etc.,  21764 
Tobacco,  etc.,  27727 
Gypsy  moth  eradication  project,  NC,  24237 
Mexican  fruit  fly  eradication  project,  28170 
Oriental  fruit  fly  regulatory  program,  4860 
Exportation  and  importation  of  animals: 

Ports  of  embarkation  to  Mexico;  list,  28170 
Genetically  engineered  organisms  for  release 
into  environment;  permit  applications, 
1894,  3609.  6086,  7905.9232.  11652.  13413, 
13692,  14627,14692,  20451,  21765,  21766, 
22206,  24769 
Meetings: 
Foreign  Animal  and  Poultry  Diseases 

Advisory  Committee,  11281 
National  Poultry  Improvement  Plan  General 
Conference  Committee  and  Biennial 
Conference,  23074 
Veterinary  biological  products — 
Manufacture,  distribution,  and  use.  8432 
Pseudorabies  in  swine;  approy^  testing 
laboratories: 
List  update.  12472 
Veterinary  biological  products;  production  and 
establishment  licenses.  21228 


Antitrust  Division 

NOTICES 

Competitive  impact  sutements  and  proposed 
consent  judgments: 
Borland  International,  Inc.,  et  al.,  8359 
CBS.  Inc..  et  al.,^1301 
Massachusetts  Allergy  Society,  Inc.,  et  al.. 

5172.  6741 
Society  Corp-  et  al.,  10371 
Tidewater,  Inc.,  et  al..  3644,  12340 
Varian  Associates.  Inc.,  et  al..  8363 
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Meetings,  8290 

National  cooperative  research  notifications: 
ABACoS,  Inc.,  19442 
Advanced  Reactor  Corp.,  19442  . 
Advanced  Television  Test  Center,  Inc.,  et 

al.,  .13121 
Agricultural  Container  Research  Council, 

Inc.,  24816 
Arizona  Sute  University,  21433 
Auto/Oil  Air  Quality  Improvement 

Research  Program,  1492 
Bell  Communications  Research,  Inc.,  6246, 

11336,  13120,21433 
Bethlehem  Steel  Corp.,  13120 
Bluebonnet— The  Texas  Network  Education 

&  Research  Corp.,  6246 
Bonding  Consortium,  8675 
Cable  Television  Laboratories,  Inc.,  13121 
Cable  Television  Laboratories,  Inc.,  et  al., 

4061,  13120,  13122 
CAD/CAM  Research  &  Development 

Partnership,  4061 
CAD  Framework  Initiative,  Inc.,  13120, 

19442 
Computer  Aided  Manufacturing- 
International,  Inc.,  11337 
Cyprus  Coal  Co.,  27067 
Eastman  Kodak  Co.,  11337 
Gas  Utilization  Research  Forum,  6247, 

18528,  24848 

Great  Lakes  Composites  Consortium,  Inc., 

4062 
H.B.  Fuller  Co.,  22829 
Halon  Alternatives  Research  Corp.,  Inc., 

1493 
Industrial  Macromolecular  Crystallography 

Association,  6247 
International  Pharmaceutical  Aerosol 

Consortium  for  Toxicology  Testing  of 

HFA-134a,  27.  8675,  19310 
Malathion  Reregistration  Coalition,  6248 
Massachusetts  Institute  of  Technology  et  al., 

18528 
Michigan  Materials  &  Processing  Institute, 

1760,  11338 
Microelectronics  &  Computer  Technology 

Corp.,  1760,  10190,  29100 
National  Air  Duct  Cleaners  Association 

Standards  Committee,  8675 
National  Center  for  Manufacturing  Sciences, 

Inc.,  4062,  8675,  24816 
Network  Management  Forum,  23600 
Open  Software  Foundation,  Inc.,  10190 
Open  Systems  International  Corp.,  19310 
Petroleum  Environmental  Research  Forum, 

4063,  8676,  10383,  11338,  18528,  19443, 

21824 
Petrotechnical  Open  Software  Corp.,  10383, 

19646 
PolyUrethanes  Recycle  &  Recovery  Council 

of  Society  of  Plastics  Industry,  Inc., 

10384 
Portland  Cement  Association,  11338 
Research  and  Technology  Institute  of  West 

Michigan,  14850 
Semiconductor  Research  Corp.,  19310,  19311 
Smart  House,  L.P.,  22829 
Southwest  Research  Institute,  1493,  3441, 

4063,  4064,  6248,  6334,  10522,  14850, 

18529,  22830,  24817,  28538 
Spray  Drift  Task  Force,  8676,  21824 
SQL  Access  Group,  Inc.,  10191,  20129 
Switched  Multi-Megabit  DaU  Service 

Interest  Group,  14739,  21672 
UNIX  International,  Inc.,  13382 
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Appalachian  States  Low-Level 

Radioacti?e  Waste  Commission 

NOTICES 

Meetings,  21057 

Architectural  and  Transportation 
Barriers  Compliance  Board 

RULES 

Americans  with  Disabilities  Act; 
implementation: 
Accessibility  guidelines — 
Buildings  and  facilities;  correction,  1393 

PROPOSED  RULES 

American  with  Disabilities  Act; 
implementation: 
Accessibility  guidelines — 
Automated  teller  machines;  19472 

NOTICES 

Americans  with  Disabilities  Act  research 
agenda,  focus  issues;  technical  assistance 
and  research  plan  (1993-1997  FYs),  20360 

M^tings,  554,  18126 

Arctic  Research  Commission 

NOTICES 

Meetings,  6702,  24241 

Arms  Control  and  Disarmament 
Agency 

NOTICES 

Meetings: 
General  Advisory  Committee,  15281 

Army  Department 

See  Engineers  Corps 

RULES 

Acquisition  regulations: 
Default  for  failure  to  submit  revised  deUvery 
schedule,  533,  6076 
Appearances  by  former  personnel  before  Army 

Department;  withdrawn,  525 
Biological  defense  safety  program,  11368 
Biological  defense  safety  program;  technical 

safety  requirements,  12604 
Personnel: 
Panama  Canal  Employment  System  (PCES); 
employment  and  personnel  policy 
Correction,  28907 
Practice  and  procedure: 
Publication  of  rules  affecting  public; 
withdrawn,  9501 
Procurement: 
General  provisions;  CFR  Part  removed,  6676 

PROPOSED  RULES 

Acquisition  regulations: 
DeUvery  schedule,  revised;  default  for  failure 
to  submit,  18445 
Military  traffic  management: 
Freight  motor  carriers,  exempt  surface 
freight  forwarders,  and  shipper  agents 
qualifying  program,  11376 
Privacy  Act;  implementation,  4387,  21365 

NOTICES 

Acquisition  Information  System  (AAIS); 
establishment,  27758 

Chemical  and  Biological  Defense  Research 
Laboratories;  Labor  Department 
evaluation  of  occupational  safety  and 


health  program;  Army 
Departmentresponse,  5253 
Environmental  sutements;  availability,  etc: 
Armed  Forces  Recreation  Center,  Ft. 

DeRussy,  HI.  7737 
Base  realignments  and  closures — 
Fort  Hood,  TX,  9246,  24629 
Fort  Vluachuca,  AZ,  23388 
Fort  Ord,  CA,  5253 

Fort  Polk.  LA.  9246  , 

Dugway  Proving  Ground,  UT;  life  science 

test  faciUty,  18470 
Newport  Army  Ammunition  Plant,  IN; 
chemical  agent  disposal  facility; 
construction  and  operation,  5254 
Umatilla  Depot  Activity,  OR;  chemical 

munitions  disposal.  6589 
White  Sands  Missile  Range.  NM;  aerial  cable 
test  capability  project,  6004 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Ultra  high  frequency  manpack  satellite 
communication  radio;  cooperative 
research  and  development,  8633 
Inventions,  Government-owned;  availability  for 

licensing.  5139 
Meetings: 
Armed  Forces  Epidemiological  Board.  11940 
Coastal  Engineering  Research  Board.  9692 
Military/industry  mobile  homes  symposium. 

27759 
Military  Personal  Property  Claims 

Symposium,  5141.  14566 
Military  Traffic  Management  Symposium. 

24027 
ROTC  Affairs  Advisory  Panel,  1459,  12296 
Science  Board.  277,  4006,  4007,  6497.  6589, 
6715.  6815.  8443.  91 14.  9543.  10341, 
10465,  10466,  10653.  10753,  1 1940, 
11941,  12802,  14697.  14830,  15060, 
15061,  15305,  18471,  20258,  20676, 
22212.  22464,  28490 
VS.  Army  Reserve  Command  Independent 
Commission,  6589,  10341,  18136,  22731. 
28842 
U.S.  Military  Academy  Board  of  Visitors, 
27759 
Meetings.  Sunshine  Act,  14876 
Military  traffic  management: 
Carrier  participation  in  international  one 
time-only  program  to  move  goods  for 
personnel;  qualifications,  9417 
Commercial  transportation  for  passenger 
groups;  potential  change  in  operating 
procedures,  4007 
CONUS  automated  rate  system  (CARTS), 

28842 
Defense  transportation  trackmg  system,  1259, 

1906 
Freight  rate  acquisition  programs;  bulk  liquid 
commodity  traffic  requiring  tank  truck 
service.  28173 
Fuel  related  carrier,|ate  adjustmente  policy, 

27759 
International  and  domestic  carrier  evaluation 
reporting  systems;  standardization,  6497 
International  household  goods  and 

unaccompanied  baggage  shipments  by 
foreign  flag  ocean  and/or  air  carriers, 
7572 
International  through  Government  bill  of 
lading  program;  rate  filing  instructions; 
changes,  12297 

♦     _ 
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Jomt  caiTwgrTrerbiage;  removal  from 

Personal  Property  Traffic  Management 

regulatkms,  S141 
Joint  military  ashtray  freight  program; 

request  for  participation,  28489 
New  letter  of  intent  form;  implementation, 

11941 
Pnsonal  property  movement  and  storage 

program;  qualification  procedures  for 

motor  carriers  and  freight  forwarders, 

5139 
Personal  property  shipments;  intransit 

visibility  service,  2007,8 
Personnel  property  performance  bond 

policy,  11941 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
AMVAX,  Inc.,  9418 
Computer  controlled  microwave  drying 

system  for  rapid  soil  water  content 

determination,  514 1 
Expandable  grid  for  stabilizing  and 

undersurface.  4007 
Heller  Technologies,  a  Limited  Partnership, 

et  al.,  14830 
Reflectance  and  flourescence  of  ia-situ  soil; 

measuring  device,  21235 
Spread  spectrum  multiplexed  noise  codes, 

11942 
Univax  Biologies.  Inc.,  21648 
Privacy  Act: 
System  of  records,  10466 

Arts  and  Hnnumitics,  National 
Foondfltion 

See  National  Foundation  on  the  Arts  and  the 
Humanities 

Barry  M.  Goldwater  Scholarship  and 
^      Excellence  in  Edncatioa 
Foundation 

NOTICES 

Meetings;  Sunshine  Act,  19456 

Bicentennial  of  the  United  States;    ' 

Constitution  Commission    / 
/ 

See  Commission  on  the  Bicentennial  of  the 
United  States  Constitution 

Blackstone  Kye^/TaSey  NatiBtial 
Heritage  Corridor  Commission 

NOTICES 

Meetings;  Sunshine  Act,  747,  5509,  6M9,  26889 

V 

Blind  and  Other  Sererely 

Haiidicapped,  Committee  for. 
Purchase  From 


See  Committee  for  Purchase  From  the  Blind 
and  Other  Severely  Handicapped 

Bonnerille  Power  Administration 

NOTICES 

Billing  credits  contracts  proposal  and  draft 
administrative  record;  availability,  1161, 
22212 

Billing  credits  solicitation;  proposed 
conservation  projects,  9250 

Conservation  activities  and  customer  system 
efficiency  improvements;  billing  credit 
contracts;  agency  signing,  22214 


Environm«3)lal  statements;  availability,  etc.: 
Initial  Northwest  Power  Act  power  sales 
contracts,  20079 
4l^ng-term  firm  power  sales  contracts, 
replacement,  18477 
Puget  Sound  Area  Electric  Reliability  Plan, 

28510 
Puget  Sound  Power  A  Light  Co.,  9115 
Snake  River  Sockeye  Salmon  Sawtooth 
Valley  Project,  ID,  13740 
Floodplain  and  wetlands  protection; 

envihjnmental  review  determinations; 
avaiUbility,  etc.: 
Albany  area  transmission  project,  OR,  13340 
Antelope-fossil  rebuild  project,  OR,  10654 
Transmission  rates: 
Proposed  modification,  6010,  8311 

Census  Bureau 

NOTICES 

Meetings: 
Agriculture  Statistics  Advisory  Committee, 

11286 
American  Economic  Association  Advisoiv^ 

Committee  et  al.,  ^743 
American  Indian  and  Alaska  Native 

Populations  for  1990  Census  Advisory 
Committee  et  al.,  1 1707 
Surveys,  determinations,  etc.:    - 
Capital  expenditures,  annual,  3739 
Retail  trade  data;  annual,  7365 
Urbanized  areas  for  1990  Census  of  Population 
and  Housing;  criteria,  8386 

Centers  for  Disease  Control 

NOTICES 

Beverage  delivery  industry;  ergonomic 

interventions;  NIOSH  meeting,  3434 
Committees;  establishment,  renewal, 
termination,  etc.: 
Clinical  Laboratory  Improvement  Advisory 

Committee,  6832,  9260 
Energy-Related  Epidemiologic  Research 
Advisory  Committee,  8459 
Device-mediated  bloodbome  infections 

national  conference;  NIOSH  meeting,  3759 
Diesel  exhaust  exposure  and  lung  cancer  in 
miners,  feasibility  study;  NIOSH  meeting, 
1746 
Ergonomic  intervention  in  ted  meatpacking 
industry;  demonstration;  NIOSH  meeting, 
18519 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Acquired  Inununodeficiency^yndrome 
(AIDS)— 
AIDS  and  HIV  infection;  epidemiologic 

research  studies,  21988 
Education  programs;  written  materials, 
pictorials,  audiovisuals,  etc.;  content 
requirements,  10794,  26742 
Agricultural  research,  education,  and  disease 

and  injury  prevention  centers,  11323 
Biohazard  science/occupational  and 
environmental  health  and  safety 
educational  program,  28678 
Blood  lead  measurement;  innovative 
technology  development,  27054 
Breast  and  cervical  cancer  early  detection 

and  control  program,  21294 
Breast  and  cervical  cancer  prevention  and 

control  programs,  24043  \^ 
Breast  and  cervical  cancer  primary  care 

providers  education  programs,  28517 
Childhood  lead  poisoning  intervention  study; 
bloo^ead  levek  following 


environmental  intervention,  20492, 

22478 
Demonstration/epidemiology  projects  for 

prevention  of  secondary  disabilities, 

24264 
Elevated  blood  lead  levels  in  adults  and 

children;  surveillance,  27467 
Enteroviruses,  antibodies  detection;  enzyme 

immunoassay  technologies,  10766 
Epidemiologic  evaluation  of  childhood 

leukemia  and  paternal  exposure  to 

ionizing  radiation,  28679 
Ergbnomic  intervention  in  red-meat  packing 

industry,  27254 
Fetal  alcohol  syndrome  prevention  research 

programs,  28681 
Fetal  alcohol  syndrome  State  prevention 

programs,  28683 
Hazardous  substance  training  program  for 

firefighters,  14837 
Head  and  spinal  cord  injury  surveillance  and 

violence-related  injuries,  19432 
HIV  early  intervention  service  network; 

local  health  departments,  demonstration 

projects,  15087 
Human  health  consequences  of  poly- 

brominated  biphenyls  (PBB) 

contamination  in  Michigan;  study,  25039 
Human  immunodeficiency  virus  (HIV)  , 

prevention — 
Minority  and  other  conmiunity-based 

projects  program,  2135 
Public  health  conference  support  program; 
correction,  2135 
Human  immunodeficiency  virus  (  HIV]P 

related  tuberculosis  demonstration 

projects,  8765 
Infant  immunization  coalitions,  6504 
Injury  control  research  centers  and  injury 

control  research  program  project,  18154 
Injury  control  research  centers  and  research 

program,  11722 
Injury  control  training  and  demonstration 

center;  trauma  victims  in  rural 

communities,  special  needs,  23415 
Occupational/onvironmental  safety  and 
~    health- 
Education  program  for  business  school 
students,  21659 
Occupational  health  psychology; 

postdoctoral  specialty  training  programs 

development,  26662 
Occupational  safety  and  health- 
Education  programs,  2914 
Pregnancy  nutrition  surveillance  system, 

24046 
Preventive  health  and  health  services  block 

grant;  surveillance  and  data  systems, 

14580 
Preventive  health  services  assessment  of 

Healthy  People  2000  objectives,  12318 
Preventive  health  services- 
Tuberculosis  prevention,  control/ 

elimination  and  tuberculosis/himian 
immiwodeficiency  virus  (HIV) 
prevention  activities;  FY,  7930 
PubUc  health  conference  support  program, 

4041 
Sexually  transmitted  diseases  professional 

education  in  computer-based  clinic 

quality  assurance  systems,  2556 
State  and  community-based  childhood  lead 

poisoning  prevention  program,  7393 
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,    Sute-based  surveillance  activities;  sentinel 
event  notification  systems  for 
occupational  ri^  (SENSOR),  20282 
Youth  violence  prevention  programs 

evaluation;  high-risk  communities;  injury 
community  demonstration  projects, 
23416 
Lead-based  paint  removal  from  steel  structures; 
evaluation  of  engineering  controls;  NIOSH 
meeting,  4883  y 

Meetings: 
Challenge  of  multidrug-resistant  tuberculosis; 

building  a  coalition,  917 
Diabetes  Translation  and  Community 

Control  Programs  Technical  Advisory 
Committee,  13746 
Hanford  Environmental  Dose 

Reconstruction  Project;  Native 
American  tribal  participants,  1 1090 
Hanford  Thyroid  Morbidity  Study  Advisory 

Committee,  8767 
HIV  Infection  Prevention  Advisory 

Committee,  10766 
HIV  program  evaluation,  5272,  10495 
Hospital  Infection  Control  Practices 

Advisory  Committee,  4883 
Immimization  Conference,  21796 
Immunization  Practices  Advisory 

Committee,  2752,  18519 
Injury  Prevention  and  Control  Advisory 

Committee,  18883 
Injury  Research  Grant  Review  Committee, 

21296 
Mine  Health  Research  Advisory  Committee, 

3759,  5158 
National  Centef  for  Environmental  Health 

and  Injury  Control,  14728  y 

National  Center  for  Infectious  Diseases, 

.   15089 
Tuberculosis  Elimination  Advisory  Council, 

8877 
Vital  and  Health  Statistics  National 

Committee,  412,  1747,  3059,  3759,  4761, 
5272,  8767,  8878,  13746,  19133 
Organization,  functions,  and  authority 

delegations. 
See  entries  under  Public  Health  Service. 
Radiation  exposures;  Femald  Dosimetry 
Reconstruction  Project;  Feed  Materials 
Production  Center,  OH;  interim  report, 
9556 
Upper  extremity  fatigile^A^k  schedule 
factors;  NIOSH  nieetingr-63^  ', 

Central  Intelligaice  Agency 

NOTICES 

Nondisclosure  obligations  and  prepublication 
review;  access  to  and  release  of  official 
information,  876 

Privacy  Act: 
Systems  of  records,  13693 

Children  and  Families  Administration 

RULES 

Public  assistance  programs: 
Coverage,  eligibility  and  administration; 
financial  assistance  to  individuals; 
correction,  1204 
Emergency  community  services  homeless 

grant  program,  27943 
State  legalization  impact  assistance  grants; 
application  deadlines,  19385 
Refuge  resettlement  program: 
Refuge  cash  and  medical  assistance,  1114 


PROPOSED  RULES 

Head  start  program;  grantees  and  current  and 
prospective  delegate  agencies;  appeal 
procedures,  3394 
Public  assistance  programs: 
Aid  to  families  with  dependent  children 
(AFDQ— 
Coverage,  eligibility  and  administration; 
financial  assistance  to  individuals; 
correction,  5048 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  1186,  1268,  1269^  11087, 
11088.  12502,  18153,  18496,  19^14,  20113, 
20833,  21991,  23590 
Committees;  establishment,  renewal, 
termination,  etc.: 
Child  Abuse  and  Neglect  Advisory  Board, 
11957 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Community  food  and  nutrition  program, 

9018 
Comprehensive  child  development  program, 

27572 
Coordinated  discretionary  funds  program, 

24850 
Developmental  disabiUties  expenditures; 
basic  support,  protection,  and  advocacy 
funds;  Sute  allotments,  8877 
Developmental  disabilitie 
Projects  of  national  sig 
funding  priorities, 
University  affiliated  p|firam,  6652 
Head  Start  enrollment  ^6ansion,  18326 
Head  Start  public  and  llpian  housing  child 

care  demonstratiMproject,  22100 
Planned  secondary  ^esfttl^mnt  program, 
12130  \ 

.    RuMWBy^and  homeless  youth  program, 
2278,  9832 
Drug  abuse  prevention,  2406 
State  and  Indian  tribal  grants  for  family 

violence  prevention  and  services,  5934 
Youth  gang  drug  prevention  program,  9866, 
21294 
Meetings: 
Child  Abuse  and  Neglect  Advisory  Board, 

9728,  20279 
Developmental  Disabilities  Interagency 

Committee,  9728 
President's  Committee  on  Mental 
Retardation,  3434,  19303 

Children,  National  Commission 

National  Commission  on  Children 

Enforcement  Office 


r(FY92) 


Child 

RULES 

Program  operationi.. 
Child  support  enfor_  _ 
Federal  parent  locatOT 


It  program — 
ice  fees,  28103 


ayil  Rights  Commission 

PROPOSED  RULES 

Federal  claims  collection;  salary  offs^  26634 
Regulatory  agenda,  17376 

NOTICES 

Meetings: 

Latino  community  in  Chicago,  IL;  minorif 
access  to  credit  and  racial  and  ethnic 
tensions,  22207 
Meetings;  Sute  advisory  cofimittees: 
Alabama,  12290,  22456 


Alaska,  20075 

Arizona,  20672 

Arkansas,  24780 

California,  10153 

Colorado,  19412 

Connecticut,  11598 

District  of  Columbia,  29060 

Florida,  40,  876,  10752 

Georgyi,  4946,  20672  >s^ 

Indianik,  395,  2892 

Iowa,  11598 

Kansas,  22207 

Kentucky,  18136 

Louisiana.  2704,  24780 

Maryland,  24780 

Michigan,  395 
lissouri,  40,  19412 
itana,  1813^ 
1859 

Nevada.  8290 

New  Jersey,  11599,28481 

New  Mexico,  20075 

North  Carolina,  6314,  19412 

North  Dakota,  4595 

Oklahoma,  20075 

Pennsylvania,  8291 

South  CaroUna,  8742,^22456 

South  Dakota.  40 

Tennessee;  6314,  24594 

Texas.  20075 

Vermont,  2515 

Washington,  14693 

Wyoming.  6703 
Meetings;  Sunshine  Act,  2812,  4910,  6349, 
8705,  9764,  14452,  20863,  27286,  29117 
Racial  and  ethnic  tensions  in  American 
communities;  hearing,  13694 

Coast  Guard 

RULES 

Anchorage  regulations: 

California,  11578 
Bridge  to  Bridge  Radiotelephone  Act; 
implementation: 

Vessel  communications  equipment; 
requirements  to  carry  VHP  FM 
channels  22A  and  67,  7,  14483,  21740 
Drawbridge  operatioas: 

Arkansas,  1391 

California,  13321,  14639,  14643 

Connecticut.  24190 

District  of  Columbia,  3008,  9386,  22171 

Florida,  11578,  29020 

Kentucky,  2840 

Maine,  24189 

Maryland.  7879,  14642 

Mississippi,  27693 
New  Jersey,  22174 

North  Carolina,  6677,  7655,  11579,  29120 
South  Carolina,  12877 
Virginia.  13644,  13645 
Great  Lakes  pilotage: 

Rates  increase,  23955 
Inspected  vessels: 
Cargo  vessels;  intact  stability  criteria  for 
*  large  containerships,  1 1267 
Lewd  lines: 
Special  service  limited  domestic  voyage, 
22663 
Merchant  marine  officers  and  seamen: 
Maritime  personnel  licensing;  cVk 
correction,  7326 
Ports  and  waterways  safety: 
Atlantic  Intracoastal  Waterway,  NC;  safety 
zone.  20404 
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Boston  Inner  Harbor,  MA;  safety  zone.  347, 

14486 
Chesapeake  Bay,  MD;  safety  zone,  27696 
Chicago,  IL,  porU;  safety  zone,  247S0 
Gioiicester  Inner  Harbor,  MA;  safety  zone, 

27698 
Hampton  Roads,  VA;  :!afety  zone,  18398 
Harmony  and  Heritage  platfonns,  CA;  safety 

zone,  9054 
Hempstead  Harbor.  NY;  safety  zone.  21607 
Intercoastal  Waterway,  FL;  safety  zone,. 

11431 
Irene  platform,  "C A;  safely  zone,  9053 
KiU  Van  Kull,  NJ  and  NY;  regulated 

navigation  area.  11683,  13413 
Kin  Van  Kull.  NJ  and  NY;  safety  zone, 
1106,  1108.  4366,  6789,  18825,  27700 
Kings  Bay,  FL;  safety  zone,  27698 
Lake  Chunpiain,  VT;  safety  zone,  29021 
Lower  East  River.  NY;  safety  zone,  29022 
Lower  Hudson  River,  NJ  and  NY;  safety 

zone.  27702 
Lower  Lake  Huron,  St.  Clair  River  and 
Black  River,  MI;  safety  zone,  23304 
Navesink  River,  NJ;  safety  zone,  29023 
Ohio  River,  KY;  safety  zone.  13645.  18207, 

24953 
Patapsco  River  Inner  Harbor,  MD;  nfety 

zone,  27180  9. 

Regulated  navigation  areas-f 

Arkansas  River.  Little  RdCk.  AR,  22175 
Safety  and  security  zones,  etc.;  list  of 

temporary  rules,  2020,  19086 
San  Francisco  Bay,  CA;  safety  zone,  29024 
Severn  River,  MD;  safety  zone,  27697 
Severn  River.  MD;  security  zone.  24952 
Spanish  replica  caravels,  Nina.  Pinta.  and 
Sana  Maria,  Corpus  Christi.  TX;  safety 
and  seonrity  zones,  8265 
St  Johns  River,  Jacksonville,  FL;  safety 

zone.  23534 
Soisun  Bay,  CA;  safety  zone.  5077 
Tennessee  River,  TN;  safety  zone,  21213 
Upper  Mississippi  River,  MO,  safety  zone, 

21213 
Woodkwa  Beach,  NY;  safety  zone.  24750 
Regattas  and  marine  parades: 
13th  Annual  Safety-at-Sea  Seminan  11577 
America's  Cup  Regatta.  14639       i 
Bay  City  Fireworks  Display.  21741 
Bhie  Angeb  Alrshow,  20054 
Boston  Harbofest  and  Sail  Boston.  992. 

27161       1 
Buick  Watersfjbrts  Weekends.  27677 
Choptank  River  Swim.  23303 
ConnectKut  River  Raf^  Race.  29020 
•Crawford  Bay  Crew  Classic.  8419 
Daytona  Beach  Offshore  Challenge 

powerboat  race.  23303 
Empire  Sute  Regatta.  23955 
Florida  Sports  Fishing  Association  Billfish 

Tournament  23302 
Great  American  Music  Festival  Fireworks 

Displays.  27680 
Great  Chesapeake  Bay  Swim  Event,  26606 
Great  Kennebec  River  Whatever  Race. 

24951 
International  Bay  City  River  Roar.  20403 
Marine  events  within  second  Coast  Guard 

district;  annual.  21210 
Milwau^pe  Summerfest  27678 
New  York  State  Hydroplane  Championships. 

21212 
Norfolk  Harborfest  992.  23533  . 
Operation  Sail.  992,  27682 
Ray  Catena  Mercedes-Benz  Oflshoee  Grand 
Priji,  23533 


Sharptown  Outboard  Regatta.  27681 
Simcoe  Landing,  27679 
Sodus  Bay  4th  of  July  Fireworks,  23534      ^ 
Space  Coast  Offshore  Challenge,  19085     ^ 

Uninspected  vessels: 

Commercial  fishing  industry  regulations; 
correction,  363 
Vessel  documentation  and  measurement: 

Oil  spill  cleanup  vessels,  7640 

PROPOSED  RULES 

Anchorage  regulations: 
Massachusetts,  11455 
New  York,  12891,  19831 

Deepwater  ports: 
Louisiana  Offshore  Oil  Port;  safety  zone, 
2236 
Drawbridge  operations: 
Conn^ticut  18852 
Florida,  11591,  11592.  13685.  19833-19835, 

2772a  28816 
Idaho,  8428 

Louisiana.  1 1702,  23363,  27719 
Maine,  10321 
Maryland.  1138 
Miasisaippi.  10322.  21225 
Virginia.  25000 
Washington.  13686.  25002 
Passenger  vesaeb: 

Structural  fire  protection  alternatives,  11058 
Pollution: 
Double  hull  standards  for  tank  vessels 

carrying  oil;  regulatory  impact  analysis, 
1854 
Existing  tank  vessels  without  double  hulls; 
structural  and  operational  measures  to 
reduce  oil  spills,  1243 
FaciUty'  response  plans  and  required 

pollution  response  equipment.  8708 
Oil  Spill  Response  Plan  Negotiated 

Rulemaking  Committee;  meetings,  1890, 
9402 
Vessel  response  plans,  27514 
Discharge-removal  equipment  carriage  and 
inspection;  negotiated  rulemaking 
committee,  6792 
Ports  and  waterways  safety: 
Boston  Inner  Harbor,  Boston.  MA;  safety 

zone.  1141 
Bristol  Harbor,  RI;  safety  zone,  24444 
East  Passage.  Narragansett  Bay,  RI;  safety 

zone.  20666     *' 
Gulf  of  Mexico  Intracoastal  Waterway,  Gulf 
of  Mexico  tributary:  inland  navigation 
rules.  8852 
Heanngs.  14682 
Mount  Hope  Bay.  RI;  safety  zone,  23364 
Narragansett  Bay,  Quonset  Point  RI;^iafety 

zone,  20435,  27721 
New  Bedford  Harbor,  MA;  safety  zone, 

24204 
Ohio  River,  WV;  safety  zone.  21366 
Oil  Spill  Response  Plan  Negotiated 

Rulemaking  Commuttee;  establishment, 
1139 
Rhode  Island  Sound.  RI;  safety  zone.  23561 
Sippican  Harbor.  MA;  safety  zone,  24203 
Unattended  machinery  spaces;  operating 
requirements.  12378 
Regattas  and  manne  parades: 
Boston  Harborfest  and  Sail  Boston.  992. 

12266.  23458 
Florida  Sports  Fishing  AsacKiation  Billfish 

Tournament  10849 
Greater  Jacksonville  Kingfish  Tournament 
734« 


New  York  National  Championship  Race, 

18850 
Operation  Sail,  992,  10308 
Tank  vessels: 
Automatic  pilot  use;  area  restrictions  and 
performance  requirements,  514 
Vessel  documentation  and  measurement: 
Vessel  documentation  and  instruments 
recording  practices,  10544,  21546 
Vessel  inspections: 
U.S.  and  foreign  commercial  vessels;  direct 
user  fees,  10149 

NOTICES 

Aquatic  resources  trust  fiind,  boat  safety 
account;  financial  assistance  availability,' 
6272  ^ 

Bridges: 
Bordeaux  Railroad  Bridge,  TN;  alteration; 
hearing.  27082 
Central  Pacific  Loran-C  Chain;  early  clorare, 

6882,  19142  , 

Committees;  establishment,  renewal 
termination,  etc.: 
Coastal  zone  area  committees,  1933 
Commercial  Fishing  Industry  Vessel 

Advisory  Committee.  6343 
Houston/Galveston  Navigation  Safety 

Advisory  Committee.  8165 
Merchant  Marine  Personnel  Advisory 

Committee,  1200,  14745 
National  Offshore  Safety  Advisory 

Committee,  6273  , 

Navigation  Safety  Advisory  Council,  307 
Prince  William  Sound  Regional  Citizeiis' 

Advisory  Council,  14440 
Towing  Safety  Adyiuory  Committee,  6273 
Federally  fimded  research  and  development 
centers: 

South  Florida  oil  spill  reseuth  center,  27838 
Sooth  Florida  Tropical/Sujkropical  OU  SpiU 
Research  C«tCT^^ 
iiiiMiMt  navigation  r^oTl^endment,  1461^ 
International  Regulations  for  Preventing 
CoUkions  at  Sea  (72  COLREGS): 
Certificates  of  alternative  compliance;  listing, 
5205 
Loran-C  Omega  Status  Mail  Advisory 
Service,  and  Omega  status  information; 
-J         discontinuance,  14441 
PMeetings: 

Chemical  Transporutioti  Advisory 

Committee,  12954,  ^38 
Coast  Guard  Academy  Advisory  Committee, 

6883  ^^ 

Commtfeial  Fishing  Industry  Vessel  . 

Advisory  Committee,  10210 
Eighth  Coast  Guard  District  Industry  Day, 

10396 
Houston/Galveston  Navigation  Safety 

Advisory  Committee,  11645 
Lower  Mississippi  River  Waterway  Safety 
Advisory  Committee,  2624,  10690, 
27283 
National  Boating  Stfety  Advisory  Council, 

14616,  14745 
National  OfFsbore  Safety  Advisory 

Committee.  1935 
Navigation  Safety  Advisory  Council.  9148 
New  York  Harbor  Traffic  Management 
Advisory  Committee,  8788,  23251   , 
Second  Coast  Guard  District  Industry  Day 

program,  6273 
Towing  Safety  Advisorj^Committee,  4904, 
20728       "  ^ 


20728 
FEDESAL  REGISTER, 


fMa  vn 


Commodity 


New  Orleans,  LA^  Inner  Hartwr  Navigational 

Canal  bridge;  hearing,  6344 
Organization,  functions,  and  authority 
delegations: 
Atlantic  Area  Loran-C  staff;  relocation, 
14441 
Pollution: 
Oil  Pollution  Act  of  1990— 
Area  designations  for  contingency 

planning,  1S201 
Mailing  lists  for  interested  parties,  1 1646 

Commerce  Department 

See  Census  Bureau  .  i 

See  Economic  Development  Administration 

See  Economics  and  Statistics  Administration 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Institute  of  Standards  and 

Technology 
See  National  Oceanic  and  Atmospheric 

Administration 
See  National  Technical  Inforgiation  Service 
See  National  Telecommunications  and 

Information  Administration 
See  Patent  and  Trademark  Office 
See  Technology  Administration 
See  Travel  and  Tourism  Administration 

RULES 

Audits  of  institutions  of  higher  education  and 

other  nonprofit  organizations,  4715 
Freedom  of  Information  Act;  implementation: 
Appeals  from  initial  determinations  and 
initial  denial  officials,  28780 

PROPOSED  RULES 

Regulatory  agenda,  16574 
NOTICES 

Advisory  committees;  reports  on  closed 
meetings;  availability,  14694 

Agency  information  collection  activities  under 
OMB  review,  1252,  2515,  2516,  3407,  3993, 
4393,  4861,  6212,  7365,  7567,  8291,  8293, 
8743,  9406,  10153,  10252,  10858,  11284, 
11285,  12291,  12475,  14384,  14560,  15281, 
17882,18466,  18865,  19592,  20458,  20459, 
21389,  22207,  23200,  24016,  24774, 
28655,  29060,  29061 

Central  and  Eastern  Europe  and  Baltic  States; 
commercial  law  reform  technical 
assistance  priorities,  4004 

Organization,  functions,  and  authority     , 
delegations: 
Summary;  1991  CY,  9235 

Privacy  AcJl: 
Systems  of  records,  20075 

Procurement  list;  additions  and  deletions, 
11467,  11468,  13713-13715,  15059 

Voting  age  population;  1991  census  count,  6583 

Applications,  hearings,  determinations,  etc: 
Hess,  Peter  E,  3163 

Commercial  Space  Transportation 
Office 

NOTICES 

COMET  reentry  vehicle  system;  evaluation 

criteria  for  issuance  of  vehicle  safety 

approval,  10213 


Commission  of  Fine  Arts 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
National  Capital  arts  and  cultural  affairs 
program,  3616 
Meetings,  4190,  6714,  9110,  11940,  22726, 
;    28834 

Conimission  on  Interstate  Child 
Support 

NOTICES 

Meetings,  20809  -    - 

Commission  on  National  and 
Conununity  Service 

RULES 

National  and  Community  Service  grant 
programs;  requirements,  5298 

NOTICES 

Funding  deadlines,  1258 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Los  Angeles  Conmiunity  Service  Project, 
21969 
Meetings;  Sunshine  Act,  747,  2318,  8383, ' 
15360,  23125 

Commission  on  the  Bicentennial  of  the 
United  States  Constitution 

RULES 

Termination  of  commission  and  regulations 
removal;  CFR  Chapter  removal,  29040 

Committee  for  Purchase  From  the 
Blind  and  Other  Severely 
Handicapped 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  6588  » 

Procurement  list;  additions  and  defetions,  400, 
1146,  1147,  2080,  2081,  2894,  2895,  3750, 
4749,  5419,  5420,  6215,  6813,  6814,  8115, 
8116,  8863,9690,  9691,  10651,  10652,  12479, 
12480,  18869,  19887,  19888,  20077,  20810- 
20812,  21767,  21768,  22726,  22727,  24024, 
24025,  24530,  25022,  25023.  27439,  27440, 
28656-28658 

Committee  for  the  Implementation  of 
Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh,  1146,3190 
Brazil,  4005,  6587,  21971 
China,  50,  12478,  25022 
Colombia,  14562 
Costa  Rica,  6812,  14388 
Czech  and  Slovak  Federal  Republic,  20810 
Dominican  Republic,  6587,  11070,  21232 
EI  Salvador,  19413 
Hungary,  20250 
India,  1905,  19609,  24251 
Indonesia,  2521,  11070,  14829,  20250,  21082, 

23574,  24597 
Korea,  21646 
Macau,  3408,  24599 
Malaysia,  27439,  28656 
Nepal,  27029 
Pakistan,  14563,  27439  ~~^ 


Panama,  6099,  8309 

Philippines,  27 1 2,  4866,  1 1939 

Poland,  28487 

Romania,  11939 

Singapore,  28172 

Sri  Lanka,  5873,  9416,  13712,  14390,  17897, 
20675,  28488 

Taiwan,  3042,  22212,  23386 

Thailand,  24779 

United  Arab  Emirates,  22463 
Export  visa  requirements;  certification, 
waivers,  etc.: 

Bahrain,  19113 

Bangladesh,  4005 

China  et  al.,  17896 

CosuRica,  19114 

Hungary,  13710 

India,  51 

Indonesia,  24597. 

Jamaica,  12912 

Pakistan,  14563,  21398,  27439 

Panama,  2522 

Philippines,  22463,  23080  '^^ 

Sri  Lanka,  20675 

Taiwan,  14390 

TRailand,  2713 

Turkey,  22211,  24599 

Yugoslavia,  884,  4749 
Special  access  and  special  regime  programs; 
participation  denial: 

Arrow  Co.,  5418^ 

Lee  Thomas,  Incs^.,  9416 

Macclenny  Products,  Inc.,  9417,  12479 
Textile  and  apparel  categpries: 

New  outward  processing  program,  3042, 
'-    7737 
Textile  consultation;  review  of  trade: 

Brazil,  21971 

Guatemala,  9111 

India.  27030  * 

Malaysia,  13711 

Oman,  27031 

Pakistan  et  al.,  19609 

Sri  Lanka,  9689 

Thailand,  13713 

United  Arab  Emirates,  91 1 1 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Cooperative  marketing  associations; 
eligibility  requiiements  for  price 
support,  1369 
Disaster  payment  program  and  tree 

assistance  program  (1990-),  10960 
Feed  grains  (  crop);  acreage  reduction,  14325 
Food,  Agriculture,  Conservation,  and  Trade 
Act  Amendments  or  1991; 
implementation,  14456 
cGrains  and  similarly  handled  commodities; 
Farmer  Owned  Reserve  program—  1991 
crop  feed  grains  as  collateral,  3716, 
27353 
Peanuts;  price  support  and  poundage  quota 

programs—  1991-1995  crops,  27141 
Price  support  levels- 
Rice,  4543,  15001 
Sugar,  12410 

Wheat,  feed  grains,  cotton,  and  rice,  12406 
Upland  and  extra  long  staple  cotton 

programs  and  upland  cotton  marketing 
certificate  provisions,  14326 
Wheat  acreage  reduction  percentage,  3921 
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Coanodhy 

PROPOSED  RULfS 

Comervation  reserve  progrtm;  unended,  2S4M 
Loan  and  purchase  prograins: 

Peanuts;  pnce  support  and  poundage  quota 
prograim—  i 

1991-1993  crops.  1879 
TotMKXO.  28S01  I 

"  Uplaad  cotton — 

Adjosted  world  price;  withdrawn.  2D2II 


IVIlft  mcr^m^c  reduction; 

II9M 


1<>93   pi'O^raov, 


Noncis 

McctiBfs;  Sunshine  Act.  I2M^ 

CoaoMdity  Fntores  TrtMUng 
CoaunJssioa 

RULES 

Contract  market  designatioa: 

:  interest  reqiureownts; 
Pfiidefanes.  3518 
Leverafe  comnwdity  regntration,  andl 
registered  futures  aasociatwn  and 
exchange  rule  enfuiiaiwyd  fiaanciil 
review:  appbcatioti  tarn,  I37t 
Contract  market  niiea;  review  proc«lur«k 

27921 
Exeinpt  commodity  opCioM;  reathctioM.  2792S 
Foreign  futures  and  options  transactioas: 
Italian  Government  Bond  Futures  Contract, 

1374 
MMcfcc  a  Terme  International  de  Fraace. 

109«7 
Singapore  International  Moaetary 
Ltd..  2673 
Miscellaneoiis  aaMBdBMflh  30t33 
Organization.  (Wititiaa.  aad  aathority 
'  delegations:  ' 

Central  Regional  OfTice.  address  change. 

3722 
Ecoaonic  Analysis  Divwon.  Directo*.  ct  ai, 
12873 
Correction.  20573 
Privacy  Act  implementation.  4343 
Regnuatioa: 
Ad^twa  ngiMiKioa  actioaa  aad 

Reports: 
Large  trader  reports,  reportaig  level 
chaages.  20402 


"dingo  Board  oT  Tradr.  proposed  rule  421.04. 

average  quantity  orders  12913 
Chicago  Mercantile  Exchange: 

Domestic  cro»»-«»change  access  program; 
implementation,  18133 
„jed  rule  53*,  re<9Jrds  for  orders  and 
personal  transactions  during  regular  trading 
hoars.  24231 
Coamitteea;  estabiishasent.  renewal. 

c^rmination.  etc. : 

Comutwc  143M 

Coatnct  market  proposals: 
Chicago  Board  of  Trade — 
Agncuttural  uidei.  21173 
Barge  freight  rate  index.  2SS34 
Caaadian  government  bond.  22721 
Qbn^Vybean.  wheat,  and  oats,  5174 
CM  laicmational  Commodity  hdei. 


MOI 


PROPOSED  RULES 

Commodity  pool  operators  aad  commodity 
tradmg  advaors: 
OflSenags  to  qualified  ehgibie  partKipaatt; 
eaaaiptioa.  3148  j 

Correction.  7433 
Federal  speculative  posrtiba  bmits.  127l|i^ 

27202 
Foreign  exchange-traded  optioaa;  sale  l# 
United  Staiea.  S239| 
17620 


Reporting  requirements: 
Large  trader  reports;  cash  positioa 
oa  griMH  (including  soybeaaa)  ■ 
cotton.  27713 
Reports: 
Large  trader  reports:  reportmg  level 
changes.  6484 
Rulemakmg 
Ofhettmg  loag 

■pplication  and  ehiaiac  oat; 
liMt 

Noncis 

Agsacy  mforaaMioa  coOactiaa  activiti# 
OMB  reviaw.  48M 


scrap.  8864 
CWbn  Trading  System.  5420 
Project  A  automated  trading  system. 
Chicago  Mercantile  Exchange,  Inc  — 
L4tfge  lot  tranaam— -  in  currency  and 
carreacy  cross-rate  futures; 

CMcago  Mercaatile  EjKhange— 
Feeder  cattle,  7570 
FT-SE  100  share  ndex.  1238.  2319 
Ooldnian  Sacha  Coaiamdity  ladex.  13713 
Ccaiaicidity  Eachange.  Inc  — 

EaftMop  100  Slock  uidex.  419a  14696 
Gold  and  silver.  29064 

lum  and  palladium.  27963 
lastrument  ExchaaRt— 
trading  hours,  4493 
MidAMaitea  Coaunodiiy  Exchaa^^ 
TVaaHtMMMk  Eurodollar  tune  depoail. 
24780 
New  York  Cottoa  Exckaagr— 
No.  2  straddles.  6714 
curreiKy  umt.  3043 
Ntw  York  Mcrcaaule  Exchange— 
Nalaralgaa.  1147 

NYMEX  ACCESS  electronic  trading 
systenv6002 
Exchange-traded  i  n—niMty  optiaaa: 
Optica  coatracts;  occapatioM  catcgohea;  KM. 
8632 

Naliaaal  Paiarea  Aisocuiiion.  member  self- 
audit  requirements.  18469 
Meetings.  _^^ 

Agricaltural  Advaory  Coaunittee.  12293   . 
CPTC-Staic  Coopcratioa  Adviaory 

Coaunittee.  14392 
fh—i  lal  Products  Adviaory  Oiiaiittce. 

«JI6 
Regalalory  Coordiaatioa  Adviaory 
Comauttce.  67a  1 1940 

Sunshine  Act.  582,  933.  2336.  2812. 
299a  3459.  4246.  4792.  6349.  9598.  10788. 
11631.  Il9t8.  13357.  18206,  19662.  22284. 
23*13.  27286 

jHxiaiioa;  registration 
taa  aad  ■■abership  daes 
12293 
PMvacy  Act 

01  racofdBs  4396 


SwkM  Office 


cooperative  agree aieata; 
y.  etc 

partnership  | 


18234 


Discretionary  grants  program.  13166 

Job  opportunities  for  low-income  individuab 

program,  18266,27311 
Training  and  technical  assistance  program. 
14968 
State-median  income  estimates  for  four-person 
families  (1993  FY).  6614,  9346 


Ctrnfttm 


PoUcy  Coondl 


Mminp.  24473 

Co^rtroUer  of  tkc  OvTcacy 

RULES 

Ataesaments  and  other  feet,  22413 
Corporate  activities;  rules,  policies,  and 

procedures:  • 

Bank  control,  change;  CFR  correctioo.  1641 
Real  esute  appranab: 
Transactions  not  requiring  services  of 
appraiser.  12190 

PROPOSED  RULES 

Assessments  and  other  feet,  8424 
Federal  regulatory  review.  6203 
Intangible  assets,  capital  treatment.  12214 
Regulatory  agenda.  17170 
Risk-based  capital;  residentia]  constmctioa 
loans  secured  by  presold  homes.  12218 
Sccuritiet  Exchange  Act  disclotare  rales; 
12222 


NOTICES 

Highly-leveraged  transactions;  supervisory 

definition.  3040 
Stock  appraisals;  pobcy  statement.  9130 

CoagretsMNial  Badgrt  Oflk« 

NOTICES 

Balanced  Budget  and  Emergency  Deficit 
Control  RealTinnation  Act  (Gramm- 
4ludinan-Hollings): 
Fatal  seqaestratioa  report  to  Congress  and 

OMB,  367 
Sequestration  preview  report  for  1993  FY  to 
Congress  and  OMB.  2822 

CoMcrratkM  and  ReaewaUc  Energy 
Office 

RULES 

Federal  regulatory  review,  CFR  Parts 

removed.  23931 
PROPOSED  RLXES 

Schools,  hospitals,  and  buildinp  owned  by 
loGti  fowcmment  units  and  public  caie 
iaMtalkiaB;  grant  programs.  432 

Weatherization  assistance  program  for  low- 
mcome  peraoos.  2060 

NOTICES 

riiasaairf  products;  energy  conservation 
program: 
Residential  energy  resources;  average  unit 

coats,  1461 
oaaaBcr  product  test  procedures;  waiver    ■ 

petiliufu: 
Aoiana  Refhgeratioa.  Inc..  12808.  128ia 

23392 
Ai— Itong  Air  Coaditioaing.  Inc..  899, 

1016a  10161.  27765 
Carrier  Corp .  274a  23394 
OMaBrotberv  23396 

ladaatrica  Corp..  901,  22220 
Co.  iac^  10143 
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Enviro  Master  Internationa],  26639 
Goodman  Manufacturing  Co.,  10164,  27970 
Rheem  Manufacturing  Co.,  S880,  10166, 

17903 
Thermo  Products,  Inc.,  903 
Trane  Co.,  904,  10167,  22222 
Grant  and  cooperative  agreement  awards: 
Massachusetts  Energy  Resources  Division, 

1163 

Renewable  Encrfy  and  Energy  E/Tidcncy 

Joint  Ventures  Advisory  Committee, 
124S9 
Sute  Energy  Advisory  Board,  13742 
Renewable  energy  and  energy  efficiency 
technology  joint  ventures  management 
plan;  availability,  19416 

Consumer  Product  Safety  Commission 

RULES 

Hazardous  substances: 
Infant  cushions  and  pillows  filled  with  foam 
plastic  beads  or  other  granular  material, 
27912 
Relabeling  and  reconditioning  inadmissible 
imports;  costs  chargeable  revision,  28604 
Poison  prevention  packaging: 
Oral  ibuprofen  preparations;  child-resistani 
packaging  requirements,  27916 

PROPOSED  RULES 

Consumer  Product  Safety  Improvement  Act: 
Residential  garage  door  operators; 

certification  and  recordkeeping,  9395 
Hazardous  substances: 
Relabeling  and  reconditioning  inadmissible 
imports;  costs  chargeable  revision,  7686 
Lead  in  paint;  regulatory  investigation,  18418 
Regulatory  agenda,  17626 
^^gulatory  Flexibility  Act;  review  of  existing 
^-fuies,  3147 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  10888.  10889,  12481,  14697, 
21781 
Commission's  long  range  plan;  public  hearing, 

20077       ^ 
Meetings: 
Cigarette  Fire  Safety  Technical  Advisory 

Group,  401,  10889,  23387 
Commission  priorities;  1994  FY,  10464 
Meetings;  Sunshine  Act,  1311,  2318,  308S, 
4681,  6058,  6548,  7433,  9153,  12861,  14876, 
19162.  20320.  20863.  22019,  23125,  24526, 
28009 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
4006 
Settlement  agreements: 
General  Electric  Co.,  Inc.,  27032 
Hamilton  Beach/Proctor-Silex,  Inc.,  3408 

Cooperative  State  Research  Service 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Biotechnology  risk  assessment  research 

program,  14308 
Rangeland  research  program,  3512 
Small  busmess  innovation  research  program, 

23270 
Special  research  programs — 
Aquaculture  research,  1840 
Water  quality  program,  20598 
Intergovermnental  review  of  agency  programs 
and  activities,  15278 
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Meetings: 
Agricultural  Research  and  Extension  Users 

National  Advisory  Board,  11706 
Committee  of  Nine,  6701 
Food  and  Agricultural  Sciences  Joint 
Council,  660.  10456 

Copyri^t  Office,  Library  of  Congress 

RULES 

UMc  wmpulsory  iKvaaQ,  viblf  ijiKm, 

defmition,  3284 
Claims  registration:  -^ 

Digitized  typefaces,  clahficatil^6201 

NOnCES 

Recordation  of  documents  pertaining  to 

copyright;  new  practices;  policy  decision, 
27074  ^ 

Visual  artworks,  moral  rights  waiver;  study, 
24659 

Works  of  art;  resale  royalties;  hearing,  1281 

Copyright  Royalty  Tribunal 

RULES 

SatelUte  carriers,  secondary  transmissions; 
royalty  fee  adjustment,  19052 

PROPOSED  RULES 

Satellite  carriers,  secondary  transmissions; 
royalty  fee  adjustment 
Correction,  21152 

NOTICES 

Cable  royalty  fees: 

Distribution  proceedings,  15286,  24026 
Meetings;  Sunshine  Act,  5046,  13411 
Public  broadcasting  royalty  fees: 

Adjustment  proceedings,  29066 

Council  on  Enyironmental  Quality 

NOTICES 

Agency  infomution  collection  activities  under 

OMB  review,  3043 
Meetings: 
President's  Commission  on  Environmental 
Quality,  2253,  12934 

Customs  Service 

RULES 

Articles  conditionally  free,  subject  to  a  reduced 
rate,  etc.: 
Generalized  System  of  Preferences  direct 

importation  requirement,  2016 
United  States-Canada  Free-Trade 

Agreement;  duty  preferences,  2447 
Correction,  4793 
Collection  receipt  or  informal  entry;  customs 
form,  24942 
Correction,  28012 
Financial  and  accounting  procedures: 
Checks  submitted  to  Customs;  personal 

information  required,  26775 
Harbor  tnaintenance  fee,  607,  2456 
Merchandise  entry: 
Bankruptcy  proceedings;  priority  status, 

27159 
Merchandise  examination,  sampling,  and 

testing: 
Technical  corrections,  10988 
Organization  and  functions;  field  organization, 
ports  of  entry,  etci  _____ 
Nortlt<^arollnal5isfrict  headqi 

relocation,  609 
Port  Hueneme,  CA,  4717 
Patent  surveys;  eligibility  period;  policy,  8725 


Ports  of  entry: 
Rio  Grande  City,  TX;  port  limits  definition 
and  extension,  15013 
Trademarks,  trade  names,  and  copyrights: 
Gray  market  goods;  removal  of  regulations, 
28605 
Vessels  in  foreign  and  domestic  trades: 
Clearance  requirements,  23944 

Reciproc&l  privileges — 
'Argentina,  4936 

Luxembourg,  1J018 

PROPOSED  RUIXS 

Air  commerce:  ' " 

,  Airports,  international,  landing  rights,  and 
user  fee;  regulations;  correction,  2319 
Federal  regulatory  review,  8283 
Merchandise  entry: 
Liquidated  damages  assessment  for  failure  to 
deposit  estimated  duties,  taxes  and 
charges,  or  to  remit  Customs  passenger 
processing  fees,  4589 
Organizations  and  functions;  field  organization, 
ports  of  entry,  etc.: 
Morgan  City,  LA;  pon  limits  extension, 

26806 
Vicksburg,  MI;  pori  limits  extension,  26805 
Petitions  by  domestic  interested  parties: 
Gas  and  steam  turbines  entered  with  eVsctric 
generators;  classification,  21914     *^ 
Ports  of  entry: 
Regulatory  agenda,  17176 
Vessels  in  foreign  and  domestic  trades: 
Foreign  vessels  unlading  prior  to  entry  at 
U.S.  ports  subsequent  to  initial  U.S.  port 
of  arrival,  2859 

NOTICES 

China;  importation  of  convict-made  goods, 

9469 
Commercial  laboratory  accreditati 
Amspec,  Inc.,  20732 
Atlantic  Petroleum  Services^  Inc.,  6542 
Bennett  Testing  Services,  Inc.,  14624 
Comsource  American,  Inc.,  6347 
Oiltest,  Inc.,  4791 
Unimar,  Inc..  6056 
Country  of  origin  marking: 
Former  Soviet  Republics,  12373,  13413 
Former  Yugoslav  Republics  (Bosnia-  ^ 

Hercegovina  et  al),  23455 
Trade  forums,  15355,  28003 
Customhouse  broker  license  cancellation, 
suspension,  etc.: 
Alcorn,  Norvin  E.,  et  al.,  11348 
Universal  Transportation  Systems,  Ltd.,  2944 
Weinberg,  MUton,  25105 
Customs  broker  merger,  consolidation,  etc.; 
new  powers  of  attorney  and  brokers 
license;  position  statement,  3083 
IRS  interest  rate  used  in  calculating  interest  on 
overdue  accounts  and  refunds,  15117, 
28547 
Petroleum  products;  approved  public  gauger: 
Bureau  Veritas,  13409 
James  Woods  &  Co.,  Inc.,  22862 
Los  Angeles  Bimker  Surveyors,  Inc.,  20569 
Marine  Control  Surveyqrs,  Inc.,  6543 
SGS  Hawaii,  Inc.,  10947 
Pressed  and  toughened  (specially  tempered)    . 

glassware;  testing,  19159 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
14874 
Tariff  rate  ( 
Tuna  fish,  20862,~^ 


V 


Trade  name  recordation  apphcaoont: 
AU-Sute  Welding  Products.  60M 
Oraad  Tea  Co .  6347 
M.T.R  Condimenu,  6056 
M.T  R.  DiMribaion  (P)  Ltd..  60M 
MTX  Food  Products.  «037 

Defenw  Coatract  Aadit  Agency 

NOTICES 

Agency  instaliatioiM;  penowai  nad  deiivcf% 
1133.  I43M 

Defense  Department 

S«t  Air  Force  Oepartment 
5m  Army  Department 
If*  Defcrne  Coatract  Aadit  Afeacy 
S*r  DefSeme  Intelligence  Agency 
S*t  Defense  Investigative  Service 
SwDcfeme  Lognocs  Ajracy 
5m  Dcfcaac  NadMr  Agtacy 
Sm  Engineers  Cofps 
5m  Navy  Department 
5m  Uniformed  Services  University  of  the 
Heaith  Sciences 

■ULES 
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regulatioMS: 
Pi— iiii  nl  Items  coatractng,  4741 
Edilorai  note  sod  nMrnialsai 

fiMiag  rwoKed;  CFR  cowwaio^ 
Foreign  wfHMon.  29041 
Fraud  paymciit  rwhictioHS.  3339 
Miscellaneous  amendments.  I49S8 
r  aflMndments; 

I  (32  CFR  Part  23.  etc.).  4199 
Privacy  prngri—  (32  CFR  Pan  2r7a.  et«.). 
W74 
Federal  Acquisition  Regulation  (FAR):       i 
Buy  American  Act—  ' 

Co—fwilioii  materia];  definition.  2037) 
Miicallwuoui  aroendments.  20372 
South  African  trade.  20376 
Technical  amendments  lad  contctioi, 

20376 
Umon  dues  or  fees  payment;  empioyee 
nghts.  20373 

tvtgatxMi  plan;  CFR  Part 
24363 
I  of  Information  Act;  mptementation 
!  Communications  Agency; 
correction.  8074  I 

Defense  Contract  Audit  Agency.  13234 
Technical  ameiidments.  3388  ' 

Ocean  Transportation  Service;  CFR  Pwt 

removed.  22429 
OrgMHaiion.  functions,  and  authority 
ui legal  ions: 
AsMtant  Secretary  of  Defense  for 

Comnand.  Control.  Communic  ationa, 
and  Intelligence.  7547  f 

DefSeme  Secretary;  order  of  < imI—^  403 

Director.  Central  Imagery  OfRce.  23197 
Pnvacy  Act;  unplemcntalioii.  24347  | 

Security: 
Defense  industrial  personnel  security 
clearance  program,  3383 
Correction.  7878 
Uniform  Reserve,  training  and  retiremenC 
categories,  amendments.  3341 

PROPOSED  RULES 

Acquisition  regulations: 
Contingency  «mall  purchases.  26814 
Independent  research  and  development  oosts. 
11039 


CorraclMM.  21134 

Agency  mapptng.  chartmg, 
l^a;  public  availabiliiy  and 
3122 

Federal  Acqunitwa  RegulatKm  (FAR): 
Coatract  air  fares.  22204 
Empioyee  stock  ownership  plans.  4111 
Oovemment  property  reports.  2818 
Independent  research  snd  development  and 
bid  aad  proposal  costs,  allowabtlily 
11530 

17598 
cowcera  representation.  2820 
Privacy  Act;  imptemeniatioa 

Inspector  General  OfTicc.  12891 
Regulatory  agenda.  16632 

Noncfs 

AcqmHiKMi  laws,  itreamlining  and  codifymg:. 
3232 
Comract  admrnatratmn.  1928} 
Coatract  administ ration  working  group, 

I303<».  20252.  24026 
Socm-economK'  laws.  146*7 
Socio-economic  laws  affecting  defense 

pracuremeni  working  grou^  21973 
Simidwdi  of  conduct  wortiog  group.  13718 
Agency  information  collectioa  activities  under 
OMB  review.  567.  568.  2715.  3410.  3616. 
4749.  475a  6496.  8441.  9113.  9342.  9691. 
10465.  14563.  15304.  18869.  18870.  20231. 
20232.  21782.  22464.  23387.  24232.  24399. 
27217.  27235.  27741 
aviKm  heahh  sod  medical  program  of 
uniformed  services  (CHAMPUS): 
Individual  profeaaional  health  providers, 
reimbursemenl  delay,  and  evaluation 
and  management  codes.  1 148 
CcMHuttees.  establishmenl.  renewal. 
lcrmuMtK>n,  etc 
Air  Force  Hatory  Program  Advisory 

Committee  et  al ,  1075) 
Army  Reserve  Command  Independent 

Commoaion.  671 
Cklorofluorocarboos  Advisory  Committee. 

6316 
WbTMboa  School  Board  of  VisMors.  24233 
Special  Operations  Policy  Advaory  Board. 

1906 
Water  Management  at  Army  Corps  of 
Engineers  Reservoirs  Technical 
Arfvinry  Committee.  24474 
Co«n»>llfartiei  Manual,  amendments.  233M 
DOp  directives  system  annual  mdes: 
Availability,  7737 
Ckm^  1,  availability,  22464 
Eaviroomental  sutements;  availability,  etc.: 
Ballatic  mnsile  defense  system.  4191 
Lightweight  exoatmoaphenc  projectile 
(LEAP)  test  program.  26650 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities 
under  OMB  review.  51.  67a  671,  884. 
885,  886.  JI9I.  4617.  6002.  6496.  8743. 
11303,  I2S0I.  13333.  21234.  21399. 
23205,  24600 
'     Electronic  Bulletin  Board  (EBB)  and  CD- 
ROM,  availability.  1)618,  20378 
Grants  and  cooperative  agreements; 
availability,  etc  : 
Environmental  restoration  program.  28833 


7372.  22464 
Armed  Forces  Epidemiological  Board.  1439 
Defense  Equal  Opportunity  Management 

Institute  Board  of  Visitorv  1 1606 
Defense  Intelligence  College  Board  of 

Visitors.  12296 


Language  Institute  Board  of 

Vaitors.  23024 

Policy  Board  Advisory  Committee, 

1906,  10733 
Difeme  Policy  Board  task  forces.  3731. 

6003.  9692.  14365.  21782 
Defense  Systems  Management  College 

Board  of  Visitorv  12913 
DIA  AdvMry  Board.  9343.  11708 
Education  Benefitt  Board  of  Acttiaries, 

28488 
Educatioa  of  Handicapped  Dependena 

National  Advisory  Panel.  15303 
ElectrtM  Devices  Advisory  Group.  7370^ 

13716.  13717.  13718.  28488.  28489 
Joint  Defense  Sdencc  Board/Defense  Policy 

Board  task  forces.  23081 
Joint  StrategK  Target  Planning  Staff,  6317    • 
Military  Personnel  Testing  Advisory 

Committee.  26631 
Ntinaal  Defense  University  Board  of 

Vaitors.  24232 
National  Security  Telecotiununications 

Advisory  Committee.  23206.  28841 
Nuclear  Failsafe  and  Risk  Reduction  Review 

Advisory  Committee.  401 
Retirement  Board  of  Actuaries.  28489 
Science  Board  task  forces.  1 148.  4398,  6813, 

8442.  10137.  11303.  12296.  12913,  13060. 

19888.  19889,  21234,  24600,  27217 
Scientific  Advisory  Group  on  Effects.  23387 
Special  Operations  Policy  Advisory  Group, 

4192.  8442.  9692.  19889.  24474 
Strategic  Defense  Initiative  Advisory 

Committee.  1907,  48^ 
Streamlining  and  Codifying  Acquisition 

Laws  Advisory  Panel.  1907.  4617.  6813. 

10463.  13717.  13718.  20252.  20253, 

21973.  26119 
Tf  Ht**—^*'*'  f*i'»«  Service  Priority  System 

Oversight  Committee,  23081 
U.S.  Court  of  Military  Appeals  Code 

Committee.  11607 
Wage  Committee.  1907.  3233.  7912,  11303. 

19889.  26819 
Women  in  Services  Advisory  Conmiittee, 

8442,  J  3304 
Privacy  Act: 

Systems  of  records,  91 14,  22728 

Executive  Service: 
Performance  Review  Board;  membership, 
25024 
Streamlining  and  codifying  acquisition  laws; 
contract  adminiiliatioii  working  group, 
9114 
Travd  per  diem  rates,  civilian  penonnel; 

changes,  1149.  34ia  4866.  20253,  24474 
Uniformed  services  treatment  facilities 

managed  care  plan;  establishment,  1906 

Defense  Intelligence  Agency 

NOTICES  ^ 

Senior  Executive  Service: 

Performance  Review  Committee; 
membership.  24233 

DefeMC  InTcsti^rtiTC  Scrrkc 

PROPOSED  RULES   . 

Pnvacy  Act.  unplemeatatioa.  13279 
NOTICES 
Pnvacy  Act: 
Systems  of  records.  1133.  3421.  10468,  13303, 
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Defeue  Logistics  Agenqr 

PROPOSED  RULES 

Acquisition  reguUtiofis:  ^ 

Contracts— 
Stttistical  Process  Control  (SPQ; 
correction,  8740 

NOTICES  '   • 

Privacy  Act: 
Computer  matching  programs,  S428,  6816 
Systems  of  records.  271S,  13718.  20471, 
28490 
Product  certification  and  qualification 
program;  electronic  products 
administration  fee,  32 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
1%I0 

Defense  Nuclear  Agency 

NOTICES 

Environmental  sutements;  availability,  etc.: 
Superconducting  magnetic  energy  storage 
engineering  test  model  program,  19282 

Defense  Nndear  Facilities  Safety 
Board 

NOTICES 

Conflict  of  interests  resolution: 

Stevenson  &.  Associates,  12921 
Freedom  of  Information  Act;  implementation 

Fee  schedule,  2^233 
Meetings;  Sunshine  Act,  747,  1313,  10321, 

10949,  12373,  12333,  14432 
Recommendations: 
Energy  Department's  facility  representative 
program  at  defense  nuclear  facilities, 
23576 
Savannah  River  Site,  SC— 

HB-line;  operational  readiness,  22732. 
-    23378 

Delaware  River  Basin  Commission 

PROPOSED  RULES 

Practice  and  procedure  rules: 
Administrative  manual;  water  quality 
standards;  hearings,  9401 

NOTICES 

Comprehensive  plan  and  water  code; 

amendments,  3617,  9418 
Hearings,  1728,  6100,  9248,  13078,  20678,  27034 

Dmg  Enforcement  Administration 

RULES 

Chemical  Diversk>n  and  Trafncldng  Act  of 
1988;  implementation: 
Listed  chemicals  and  certain  machines; 
.Kcords-and  reports  of  importation  and 
otportation  of  certain  maclffies,  2461 
Organizatioh,  functions,  and  authority 
delegations: 
Deputy  Assistant  Administrator,  Diversion 
Control  GfTice,  7876 
Schedules  of  controlled  substances:  ^..^^^^ 
Anabolic  steroid  products  . 
Labeling  and  packaging  requirements, 
3817 
Anabolic  steroid  products;  correction, 

108142 
Exempt  chentical  preparations,  3818 
Exempted  bdWbital  prescription  products, 
23301      ^ 
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Methcathinone,  18824. 
Veterinary  anabolic  steroid  implant  products, 
19334 

PROPOSED  RULES 

Manufacturers,  distributors,  and  dispensers  of 
controlled  substances;  registration,  etc.: 
Affiliated  practitioners;  definition  and 
exemptibn;  withdrawn,  13037 
Schedules  of  controlled  substances: 
Exempted  butalbital  prescription  products, 

1406 
Methcathinone;  temporary  placement,  9080 
Thebaine-derived  butorphanol,  1 1447 

NOTICES 

Schedules  of  controlled  substances: 

Marijuana;  petition  denied,  10499 
Schedules  of  controlled  substances;  production 
quotas: 

Schedules  I  and  II—  proposed  aggregate, 
10678,  22490 
Applications,  hearings,  determinations,  etc: 

Abbott  Laboratories,  1494,  4066 

Adron,  Inc.,  U167 

Albanoski,  Broughton  &  Associates  , 

International,  4646 

Alexander,  Lawrence  R.,  M.D.,  22236 

Applied  Science  Labs,  4067 

Bill's  Pharmacy,  3179 

Bridgeway  Trading  Corp.,  18907 

Chaker,  Henry,  M.D.,  23245 

Cheng,  Chin-Lin,  M.D.,  18907 

Ciba-Gcigy  Corp.,  1494,  10191 

Cole,  Richard  A.,  M.D.,  8677 

Douglas,  Herbert,  M.D.,  15330 

Eli  Lilly  Industries,  Inc.,  1494 

Erenmemis,  Rifat,  M.D.,  5180 

Fincher,  Mark  L.,  M.D.,  27790 

Franklin,  Gilbert  L.,  D.D.S.,  3441 

Gaines,  Gary  L.,  M.D.,  21133 

Ganes  Chemicals,  Inc.,  27790 

Hoffmann-La  Roche  Inc.,  1929,  17931 

Hopkins,  Gary  L.,  M.D.,  10922 

Johnson  Matthey,  Inc,  8681 

Knight  Seed  Co.,  Inc.,  4889 

Knoll  Pharmaceuticals,  27790 

Lab,  Inc.,  1494,  19443 

Lanehaus  Kennels,  578 

Levin,  Mortimer,  D.O.,  8680 

Liberty  Discount  Drugs,  Inc.,  2788 

Mallinckrodt  Specialty  Chemicals  Co.,  9139, 
18908 

MD  Pharmaceutical,  Inc,  22830 

Mini)-Dak  Growers  Ltd.,  18909 

Monroe,  Elliott  F.,  M.D.,  23246 

Norac  Co.,  Inc.,  1493,  17931 

Noramco  of  Delaware,  Inc.,  18167,  27791 

North  Pacific  Trading  Co.,  1493 

Olefsky,  Alan  H.,  M.D.,  928,  2136 

Pelkowski,  Thomas  B.,  D.D.S.,  28538 

Penick  Corp.,  18909 

Piper,  Louise  B.,  D.V.M.,  15102 

Pruitt's  K-9  Narcotic  Detection,  11339 

Radian  Corp.,  8681,  18167 

Ramirez,  Hugo  A.,  M.D ,  20129,  28539 

Research  Biochemicals,  Inc.,  4646 

Roberts,  Samuel  Kump,  M.D.,  8681 

Salanga,  Mely,  M.D.,  1205 

Sampang,  Antonio  B.,  M.D.,  579 

Sanofi  Winthrop  L.P.,  1495 

Schnitzer,  Michael  J.,  M.D.,  2814 

Smithkline  Beecham  Chemicals,  27791 

Stanford^  Seed  Co.,  1495 

Stepan  Chemical  Co.,  18910 

Toxi-Lab,  Inc.,  1495,  17931 

UpJohn  Co.,  9139,  18910  ^ 


Wildlife  Laboratories,  Inc.,  1496 
Zahn,  Frederick  Robert.  M.D.,  10191 
Zahorian,  George  T.,  Ill,  D.O.,  23077 

Economic  De?elo|Nnent  Administration 

RULES 

Freedom  of  Information  Act;  implementation: 
Disclosure  of  information  to  public; 
guidelines  repeal,  2222 
Public  works  and  development  fbdlities 
program: 
Skill  training  center  facilities,  1 1674 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  2tc.: 
Economic  development  assistance  programs. 
4294,  8544 
Trade  adjustment  assistance  eligibility 
determination  petitions: 
Ab6o  Tool  &  Die,  Inc.,  et  al.,  7366 
Aero  Systems,  Inc.,  et  al.,  10154 
Blackfeet  Indian  Writing  Co.,  Inc.,  et  al., 

28827 
G&R  Machinery  Co.  et  al.,  4595 
Pemco  Die  Casting  Corp.  et  al.,  18127 
Sigma  Systems,  Inc.,  et  al.,  23077  > 

Economic  Regulatory  Administration 

NOTICES 

Remedial  orders: 
Chevron  U.S.A.,  Inc.,  20475 
OXY  USA  Inc.,  6822 

Economic  Research  Serrice 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Cost  of  Production  Review  Board,  27424 

Economics  and  Statistics 
Administration 

NOTICES  -fc,.,^...*^-' 

Meetings: 
Designing  the  Year  2000  Census  and  Census 
Related  Activities  for  2000-2009  Task 
Force  Advisory  Committee,  5128,  14694 

Education  Department 

RULES 

Educational  Partnerships  Program; 

implementation,  14960 
Educational  research  and  improvement: 
Library  Services  and  Construction  Act; 
State-administered  program,  9350 
Effective  dates  announcement,  27703 
Elementary  and  second^  education:"       ^ 
Areas  affected  by  Fedeh^ctivities,  etc.- 
Assistance  for  local  ediKwon  agencies 
impact  aid  programs,  12463 
Eisenhower  mathematics  sm  science 

education;  State  grapl^rogram,  21708 
Even  Stan  family  Uteracy  program,  27556 
Federal,  State,  and  local  partnership  for 
educational  improvement;  illiteracy  risk 
identification  training  programs,  1208 
Javits  gifted  and  talented  students  education 

program,  8996 
Migrant  education  program;  progress 
evaluation  requirements,  24751 
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POMaecondary  educatiofi: 
Fomgn  language  and  area  studict; , 
projecis  abroad  program.  28976 
Foreign  pencdicah  prognMB,  24933 
NationaJ  icience  kHoIm*  ptogram.  10724 
Pell  grant  program 
Expected  family  contributioii.  calcalatkm; 
jpeciahcoadiliom.  28SM  I 

Pell  grant  prugiiM.  oorrectioii.  2021       | 
'  general 
leUgitMlity 
accountability,  reporting  and 
recordkeeping  requirementv  6356 
Special  education  and  rehabilitative  servicei: 
Dtscretionary  grant  programs  for  children 

with  dinbihaes;  immJiJ.  28964 
Management  and  Budget  Oflice  control 

numbers;  additions  and  reviaiom.  14914 
Slate  supported  employment  service* 
program;  amended.  28432  I 

Special  progfiBia  stafi  i^d  Indcnhip  personnel 
traniat  progrii  ttgdHtem^  amendments, 
9004 
Vocational  and  adult  education  |iiimi  — 
Adult  education  and  literacy  prognai^ 
24084 

PROPOSED  RULES 

Educational  research  and  iiiipiuveiiienl 
Library  literacy  program.  26730 
Library  Services  and  Construction  Act; 
State-administered  program;  "State  akT* 
definition.  <»374  I 

Elementary  and  secondary  education:         I 
Chapter  1  Program  m  local  educational 

agencies;  implementation.  21916 
Even  Start  program.  7300 
Migrant  education  program;  progif 

evaluation  requirement,  2863 
Territories  and  freely  associated  states 
educational  grant  program.  28432 
Federal  regulatory  review.  6203 
General  Education  Provisions  Act; 
enforcement 
Administrative  Law  Judges  Office 

lural  regulations  and  operating 
y.  506 

Postsecondary  education: 
Foreign  language  and  area  studies;  groo^ 
projects  abroad  program.  9618 
Regulatory  agenda,  16638 
Special  education  and  rehabilitative  services: 
Early  intervention  program;  mfants  and 

toddlers  with  disabilities.  18986,  29180 
State  supported  employment  servicca     , 
program.  3158  { 

NOTICES 

Administrative  Law  Judges  Office  heariai^ 
Claim  compromises — 
Waahmgton  Sute  Vocational  Educatioa 
Board.  10471 
Agency  information  collection  activities  under 
OMB  review.  52,  401.  1160.  1459.  47S0, 
6216.  6398.  8443.  8865.  10471.  10890. 
13338.  14566.  18476.  22465.  23389.  27762 
Data  acquisition  activities  involvmg 

educational  agencies  and  institutiona;  bst, 
5234 
Elementary  and  secondary  education: 

Alternative  aiMMBent.  preschool  programs, 
I  and  staff  development;  retmal 

conferences,  9249  I 

Foreign  language  assistance  program;  critical 
foreign  languages;  interpretations  and 
designations.  3690 
Programs  reauthorization;  coouneal 
soliciUtion.  4320 
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Eknentary  and  secondary  education 

programs;  reauthoruation.  hearings,  7738 
Orantbnck  arrangements;  award  of  funds: 
21083 
2323 

Grants  and  cooperative  afrecnwnte; 
availability,  etc.: 
Aduh  educatioa  for  homeless  program,   , 

10159 
Bilmgual  education  and  minority  languages 
affairs — 
Dcvdofmiental  bilingual  education 

program.  3618 
National  research  symposium;  call  for 

proposals,  6818 
Special  ahemative  mstnictional  program, 

21154 
Traaational  bilingual  education  and 
special  alternative  instructional 
programs.  6818.  21154.  27035 
Transitional  bilmgual  education  program. 
21155 
1  migrant  education  coordination 
program  for  Stale  educational  agencies. 
26832 

aad  yoalli  with  disabilities;  certain 
I20ia  12101.  21400 
Children  and  youth  with  disabilities  and 

early  uiiervention  services  to  infants  and 
toddlers  with  disabilities;  specud  studies 
program.  21394.  28558 
Children  and  youth  with  sencus  emotional 
disturbance  program.  153ia  18310 
Final  funding  priority.  18308 
Children  with  disabilities  early  education 

program.  28360 
CkfiMa  McAuliffe  fellowship  program.  12921 
CoMlgt  facilities  loan  program.  4686 
Colsgc  bbrary  technology  and  cooperation 
program — 
Biotechnology  education  information 
demonsirslion  project.  4994.  6784 
Coopcrauw  dHMHimlion  program — 
Corrcctiond  «idnclioH.  20162,  20163 
School-to-work.  20338.  20342 
Direct  grant  and  fellowship  prograoM  (  FY), 

11354 
Drug  prevention  programs  in  higher 

education,  analysis  and  dissemination 
program  competitions.  23262 
Dwight  D   Eisenhower  national  program  for 
stKs  and  science  education; 
t  curnculum  frameworks.  19014. 
26756 
Dwight  D  Eisenhower  regional  mathematics 
and  science  education  consortiums 
program.  28026 
Educational  media  research,  production. 

distnbution.  and  training  program,  26760 
Educational  partnerships  program.  14966 
Educational  personnel  training  program. 

27036 
Educational  progress  national  assessment 

program,  402 
Educational  research  and  improvement 

fellows  program.  4796.  2 1235 
Educational  research  program.  8236 
Education  of  mdividuals  with  disabilities — 

Trammg  personnel,  19018 
Elementary  and  secondary  education — 
Dwight  D  Eisenhower  regional 

mathematics  and  science  education 
consortiums  program.  19788,  20813 
cy  immigrant  education  prt>grain. 


program. 


Follow  Through  program,  8444 


Foreign  periodicals  program.  23024 
Functioaal  literacy  for  State  and  local 

priwers  program,  241 12 
Fund  for  innovation  in  education — 
Preschool,  elementary,  and  secondary 

levels.  9378 
Technology  education  program.  8364 
Oradiute  academic  facilities  program,  %I4 
Handicapped  individuals,  severely- 
Supported  employment  services,  special 
project  and  demonstration  program, 
8042.  8045.  25025 
Vocational  rehabilitatioa  services,  special 
projects  and  demonstrations  | 
6008,  8348,  8551,  14956 
Handicapped  migratory  agricult 
iOMaal  farmworker  ' 
ickibiliution  service  proji 
8048.  8049 
Independent  living  services  for  older  blind 
indrviduals  procraoi,  13204,  28564     • 
Indian  education  program — 
Formula  grants,  11469 
Indian  children  planning,  pilot,  and 
demonstration  projects  and       -^ 
educational  personnel  devetopment, 
6282,  6283 
Indian  vocational  education  program.  26904 
Individuals  with  disabilities  education 
program — 
Technology,  educational  media,  and 

materiab.  26746.  26748 
Training  personnel.  4083 
Individuals  with  severe  disabilities; 

protection  and  advocacy  of  mdividual 
rights.  8232,  22642 
Javits  gifted  and  talented  students  education 

program.  9002 
National  center  or  (Centers  for  research  in 

vocational  education,  8743 
National  English  literacy  demonstration 
program  for  inoKiduals  of  limited 
English  proficiency.  19480 
Service  provider  partnerships.  19482 
National  Institute  on  Disability  and 
Rehabilitation  Research — 
Research  and  demonstration  projects,  etc., 
13718.  14288.  23206.  23025 
National  Science  Scholars  program.  I073S, 

28843 
National  workplace  literacy  program.  24130 
Paul  Douglas  teacher  scholarship  program, 

33 
Pell  grant  program;  1991-92  award  year 

deadline  dates.  18320 
Pell  grant  program — 

Zero  Pell  grant  index  charts,  19216,  22287 
Perkins  loan  program,  etc. — 
Bustn^ks  and  education  standards  program, 

3619,23302,23303 
Institutional  eligibility  and  participation 

certification,  310 
Jibed  analysis  systems;  Congressional  and 
family  contribution  schedule 
methodology.  18314 
Postsecondary  education  improvement 
fund- 
Invitational  priority;  college-school 

partnerships  to  improve  learning  of 
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essentia]  academic  subjects,  1628 
Special  focus  competition  (invitational 
priority:  projects  in  science  and 
humanities),  9008 
Postsecondary  education — 
College  work -study-community  service 
learning  program,  27037 
Projects  with  industry  program,  8S66,  8567 
Rehabilitation  long-term  training  program, 

2081.  8796,  8797 
Rehabilitation  short-term  training  program, 

8052,  21702,  21705 
Research  education  of  individuals  with 

disabilities  program,  etc.,  3250 
Research  in  education  of  individuals  with 

disabilities  program,  23128 
Robert  C.  Byrd  honors  scholarship  program, 

9942 
Ronald  E.  McNair  post-baccalaureate 

achievement  program,  18318 
School  construction  in  areas  affected  by 

Federal  activities  program,  18137 
School  dropout  demonstration  assistance 

program,  2081,  6216 
Schools  and  teaching  improvement  reform 
fund — 
Schools  and  teachers  program,  1632 
Services  for  children  with  deaf-blindness 

program,  22886 
Special  programs  stafT  and  leadership 
personnel;  training  program,  9616 
Special  studies  program,  23264,  23266 
Star  schools  program,  21164 
State  vocational  rehabilitation  unit  in-service 

training  program,  20813 
Technology,  educational  media,  and 

materials  for  individuals  with  disabilities 
program,  10248,  13602,  20618,  20623, 
23206 
Upward  Bound  program- 
Math  and  science  initiative,  11880,  11882 
Urban  community  service  program,  23276 
Veterans  education  outreach  program,  4688 
Vocational  and  academic  integration  learning 
promjar  (model  tech-prep  education 
proj^ts);  demonstration  projects,  154, 
22118,22124,29119 
Vocational  rehabilitation  service  projects  for 
American  Indians  with  handicaps 
program,  8036,  8039 
Women's  Educational  Equity  Act  program, 
6599 
Meetings: 
Accreditation  and  Institutional  Eligibility 
National  Advisory  Committee,  11709 
Educatiotial  Excellence  for  Hispanic 
Americans,  President's  Advisory 
Commission,  673,  1911,  12921 
Educational  Research  and  Improvement 

National  Advisory  Council,  21974 
-  Education  Sutistics  Advisory  Council,  7573, 

22466 
'  Fuiid  for  Iipprovement  and  Reform  of 
Schools' and  Teaching  Board,  4399, 
17898 
Historically  Black  Colleges  and  Universities, 
President's  Board  of  Advisors,  5142, 
20813 
Indian  Education  National  Advisory 

Council.  8117,  18138,  23081 
National  Assessment  Governing  Board,  1259, 
2254,  2733,  3045,  4009,  7912,  10341. 
12922,  15312,  19283 
National  Education  Commission  on  Time 
,    and  Learning,  10472,  24781 
Postsecondary  Education  Improvement 
Fund  National  Board,  6715,  17899 
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Pretident's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans,  26652 
Skill  standards  and  certification  issues  paper, 

9488,  14589 
Student  Financial  Assistance  Advisory  . 

Committee,  2733 
Testing  in  Chapter  1  Advisory  Committee, 

6599,  8444,  12923 
Time  and  Learning  National  Education 
Commission,  17898 
National  Assessment  Governing  Board; 
assessments  of  nonmandated  subjects, 
14706 
Nurse  and  public  postsecondary  education; 
recognition  of  accrediting  agencies,  and 
State  agencies  for  approval,  7S73 
Organization,  functions,  and  authority 
delegations: 
Education  Department;  civil  rights 
compliance  duties.  1259.  26716 
Postsecondary  education: 
Accrediting  agencies  and  State  approval 
agencies  for  vocational  and  nurse 
education  institutions;  national 
recognition,  10890 
National  defense  and  Perkins  (national 

direct)  student  loan  programs;  directory 
of  designated  low-income  schools,  27037 
Privacy  Act: 
Computer  matching  programs,  4542,  5510 
Systems  of  records,  2083 
State  educational  agencies;  submission  of  data, 
9249 

Employment  and  Training 
Administration 

RULES 

Alien  crewmembers  for  longshore  actjviOes  in 
U.S.  ports;  attestations  by  employers,  182, 
10989 

Aliens  on  H-IB  visas  in  specialty  occupations 
and  as  fashion  models;  labor  condition 
applications  and  requirements  for 
employers.  1316 

PROPOSED  RULES 

Job  Training  Partnership  Act: 
Clean  air  employment  transition  assistance 
program.  10232.  14803 

NOTICES 

Adjustment  assistance: 
A.M.F.E.L.S.,  Inc.,  et  al.,  8933 
A.O.  Smith  Electrical  Products  Co.  et  al., 

4646 
ABB  Power  et  al.,  3798 
Adobe  Resources  Corp.,  11510 
Adobe  Resources  Corp.  et  al.,  3218 
Adonis  Apparel,  Inc.,  et  al.,  4912 
Allied  Si^,  Inc.,  et  al.,  6854 
Amerada  Hess  Corp.  et  al.,  6334 
Analysts,  Inc.,  9139 
Apache  Corp.,  13382 
Apache  Corp.  et  al.,  1761 
Applied  Technologies,  Inc.,  24658 
Arrow  Co.,  23247 
Atlantic  Richfield  Co.,  Inc.,  19311 
Atlas  Wireline  Services,  6855,  7793 
Atlas  Wireline  Services  et  al.,  2115 
Avison  Lumber  Co.  et  al.,  696 
Babcock  Industry  et  al.,  29100 
Bamhart  Drilling  Co.  et  al.,  21826 
Baroid  Corp.,  10923,  28703 
Baron  Handbag  et  al.,  23247 
Bentley  Industries,  Inc.,  til7 


t 
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Bergman  Knitting  Mills,  2577 
BJ  Services  Co.  et  al.,  19312 
Black  Hills  Trucking,  Inc.,  14851,  20295 
Bohemia,  Inc..  13383  r- 

Borg  Warner  Automotive  et  al.,  10923 
Brad.  Inc.,  et  al.,  8155 
C.A.D.  Fashions,  Inc.,  8156 
Cable  Electric  Products.  Inc.,  11970- 
Carbonaire,  Inc.,  3799,  4647 
Carolina  Glove  Co.  et  «1.,  5470 
Chevron  E&P  Services  Co.  et  al.,  27791 
Chevron  USA  Production  Co.,  29101 
Chromally  Technologies  Turbine  Engine 
Support  (TES)  Ehvision  et  al.,  25079 
CjyrtMtat  Manufacturing  Co.,  Inc.,  13383 
C^ostat  Manufacturing  Co.,  Inc.,  et  al., 
r      21303 

Q)le  Hersee  Co.,  21829,  28703 
Compaq  Computer  Corp.,  20130 
Computalog  Drilling  Services  et  al.,  5469 
Comtek  Manufacturing  of  Oregon,  Inc.,  3799 
Conagra  Fruen  Mill,  9569 
Concurrent  Computer  Corp.  et  al.,  21302 
Construction  Specialties,  Inc.,  8156 
Coulson  Heel  Co.,  11093 
Dana  Corp.,  21829 
Dayton  Castings,  11511 
Dekalb  Energy  Co.,  2578 
Diamond  Dress  Co.,  Inc.,  22831 
Digital  Equipment  Corp.,  6335,  27478 
DS  2  Computer  et  al.,  28704 
Dumore  Corp.,  28705 
Encore  Shoe  Corp.,  697 
Ensco  Inc.,  et  al.,  25081 
Ensearch  Exploration,  Inc.,  et  al.,  24658 
Epson  Portland,  Inc.,  6128 
Exploration  Employment  Services,  Inc., 

9569 
Exxon  Co.,  U.S.A.,  et  al.,  11971 
Fiber  Materials,  Inc.,  et  al.,  13383 
Flowline  Division,  6623,  10924,  14851 
Freeport-McMoran  Inc.,  25081 
Gandalf  Systems  Corp.,  8934 
General  Dynamics  Corp.,  29102 
General  Electric,  6128 
General  Motors  Corp.,  931 
Geo  Western  Drilling  Fluids,  9569 
Gerber  Childrenswear,  Inc.,  24659,  250U 
Giddings  &  Lewis,  2789,  15330 
Globe  Steel  Abrasive  Co.  et  al.,  4217 
H.H.  Cutler  Co.,  25^ 
Halliburton  Logging  Services,  Geodata,  et 

al.,  21996 
Halliburton  Logging  Services,  Inc.,  1761, 

U971 
Halliburton  Services,  19312,  19313,  23248 
Harkins  &  Co.,  8156 

Hastings  Manufacturing  Co.  et  al.,  14434 
Hawkins  Oil  &  Gas,  Inc.,  10924 
Honeywell,  Inc.,  8781 
Inter-City  Products,  3799 
International  Drilling  Fluids,  21830 
Intrex  Corp.  et  al.,  7793 
J.C.  Boardman,  13384 
J.E  Merit  et  al.,  21997 
Johnson  &  Johnson  Consumer  Products, 

Inc.,  et  al.,  931 
Konutsu  Dresser,  Inc.,  25082 
L&M  Sportswear  Co.  et  al.,  1 1972 
Liz  Ann  Manufacturing  Co.,  2789 
Lynchburg  Foundry  Co.,  8683,  12944 
Marine  Drilling  Companies,  Inc.,  8156,  20296 
Martin  Blouse  Co.,  Inc.,  202% 
Martin  Blouse  Co,  Inc.,  15331  ^ 
MobU  Corp.  et  al.,  25083 
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MoM  Exploration  A  Prodoctng  U.S.  be..  < 

■I..  21304 
Monarch  Vftchme  Tool  Co..  4«4S.  6333 
Nadonai  Tank  Co .  24639 
North  American  Exploraooa  Co.,  Inc.. 

22831.  24639 
North  AmerKan  Refractories  Co..  6133 
Northern  ProccMon.  Inc..  3W0 
North  Star  Steel  Co..  29102 
Oilfield  Testefs.  Inc  et  ai.  II31I 
Oryx  Energy  Co..  9140 
Ponder  Industriet.  19313 
Potlatch  Corp..  27479 
PPG  Industriet.  Inc..  et  at.  632S 
Praine  Manufacturing  Co..  19313 
Progi'MS  Lightuig.J|K..  et  al..  10923 
Quad  Offshore.  Inc..  697 
RAH  Enterprises  et  al..  19314 
Rand  *  Rand.  Inc..  19314 
Rand  *  Rand.  Inc..  et  al..  8137 
Rex-Roaenlew.  Inc..  et  aL.  22492 
Schlumberger  WeU  Service,  23248 
Piper  Co..  8158 
[>ch..  Inc..  et  aL.  13104 
Shell  OilCo..  12321 
Shell  Oil  OoeyU..  3800 
Shirey  Co..  Inc..  11973 
Shot  Point  Services.  Inc..  6328 
Smith  Intrmalio—I.  iac..  28703 
Sonerxt  TecfeaolosiM.  21830 
Sooat  Offshore  Drilling.  U.S.A..  21998 
State  Manufactunng  Co..  Inc..  19933 
Stevenson  Co-Ply.  Inc..  27479.  29102 
Stevenson  Co-Ply.  Inc..  et  aL,  13331 
StoUe  Corp.  et  al..  28703 
'      Stroehmann  Bakeries,  Inc..  932 
Sundor  Brands,  6129 
Sunset  Mud  Co..  21830.  21998 
SWS  NAM.  Inc..  8934 
Talon,  Inc  .  19316  ■* 

Telechron.  Inc..  8683 
Teledyne  Wisconsin  Motor.  933 
Tmies  Microwave  Systems  et  al..  10383 
T-M  Vacuum  Products.  Inc..  20296 
Tonka  Corp.  et  al..  1281 
Tri-State  CM  Tools.  Inc|>138 
Tnboscope.  Inc..  9369 
Unisys  Corp..  6335 
Valene  Fashion:!,  Inc..  9140 
Wellhead  Systems,  Inc.,  et  al..  19934 
WUUarn  Brooks  Shoe  Co..  13103 
Workwear.  Inc..  et  al..  3219  . 
Worthington  Precisxm  Metala.  4481 
Zenith  Electronics  Corp  et  al..  12342    . 
Alien  temporary  employment  labor 
cemficatxm  process: 
Agricultural  and  logging;  adverse  effect 
wage  rates  and  meal  charges.  5182 
Dictionary  of  Occupatxmal  Titles  Advisory 

Panel:  report.  10388 
Emergency  Employmem  Compensatioo  Act: 
General  administration  letters —  1991 
amendments;  operating  instmctiont. 
5472 
Emergency  unemployment  compensation 
program: 
Benefit  periods  in  all  Sutes.  8365 
Extended  benefit  periods;  changes,  20296 
General  adnunistration  tetters-1991 
amendments;  operating  instmctioas. 
8683 
General  administration  letters —  1991 
amendments,  operating  mstnictioaB. 
28188 


Federal-Stale  onempioymeiM  compenaation 
program: 
Extended  benefit  periods— 

Puerto  Rko.  20297 
Unemployment  insurance  administrative 
funding  to  State  employment  lecuhty 
project  to  review  and  change 
and  formulation  systems.  9934 
It  insurance  program  letters — 
Federal  unemployment  insurance  law 

mterprcution.  7795 
Unenploymcni  insurance  performance 
meaaurement  project.  29122 
Grant  and  cooperative  agreement  awards: 
Job  Tranung  Partnership  Act — 
Contact  Center.  Inc..  11974 
Council  of  Jewiah  Organuatinns,  6336 
MDC,  lac.,  1761 
Graats  and  cooperative  agreements; 
availabihty,  etc 
Job  Traming  Partnership  Act — 
Clean  air  employment  transition  SMiitaifrf, 

480« 
Defenae  conversion  adjustment  program; 
retraining  and  readjustment  services 
for  dislocated  workers;  demonstration 
projects,  20366 
Geriatric  aides  demonstration;  nursiiig 
home  and  home  health  care.  8492 
Immigrant  demonstration  project,  7799 
National  level  multi-Slate  programs  to 

tram  and  employ  dnabild.  322a  4648, 
11729  I 

National  youth  apprenticeship  research 

and  demonstration  project.  8493.  9747 
YoMk  Opportumty  Unlimited 
doBcmatration  projects.  4068 
Natiooal  youth  apprenticeahip  proaram. 
28988  ^ 

Job  Training  Partnership  Act: 
Allotments  and  prebminary  planning 

estimates  (  PY).  3650 
Closeowt  of  State  grants;  guidance  letter, 

13758 
Mignal  aad  seasonal  farmworkery^ 


State  planning  estimates  and  allocatioa 
formula.  20130 
Native  American  programs —        "\ 
Regular  and  summer  youth  empioytaeat 
and  trainmg  pfOfraaH;  alloc  at^ona. 
etc  .  1762.  9346.  18927 
Nontraditional  employment  for  women. 

12342 
SiMiafdized  participant  mformation 

reporting.  8820 
Targeted  jobs  tax  credit  program — 
Extension.  6230 

Lower  living  standard  income  level; 
economically  disadvantaged, 
defmition.  11512 
Labor  Investing  for  Tomorrow  Awards 

Program,  nommatioas,  21304 
Labor  surplus  areas  classifications: 
Annual  list 
Additions.  4482.  8493.  13332 
Meetmgs; 
Achievmg  Necessary  Skills  Commission.    ' 

2116 
Apprcaticcshtp  Federal  Committee.  2116^ 

11974 
Dictionary  of  Occupational  Titles  Advisory 

Panel.  21309 
Job  Tratmng  Partnership  Act  Native 
American  Programs'  Advisory 
Committee.  4776.  6128,  19936 


I  Qonti 


sun  standards  and  certification  ttaaes  paper, 

9488.  14589 
Work-Baaed  L«ming  Natiooal  Adviaory 
Commistion,  8933,  27271 
Nonimmigrant  aliens  temporarily  employed  a* 
registered  nurses;  attesutions  by  facilities; 
bat,  1769,  3183,  8930,  13332,  20297.  27271 
Organization,  functions,  and  authority 
delegations: 
Director.  Unemployment  Insurance  Service, 
13760 
Skill  standards  and  certification  in  U.S. 
industries;  identification  of  qualified 
sources  to  conduct  pilot  projects,  27479 
Unemployment  competisation: 
Ex-aervice  members;  remuneration  schedule, 

933 
Program  coverage  rwliins 
Agricultural  Promotion  Boards  and 
Marketing  Agreement  and  Order 
Administrative  Committees,  13761 
Wagner-Peyser  Act: 
Allotments  and  preliminary  planning 

estimates  (  PY),  3650 
Fmal  planning  allotments,  28191 

EmplojrmcBt  Policy,  NatkNial 
Comminioii 

See  National  Commission  for  Employment 
Policy 

Eiployowit  Standards  Administratioii 

See  Wage  and  Hoar  Division 

■ULES 

CoutPCtioir'and  nonconstruction  Contracts; 
Uabor  standards  provisions:      ^ 
CoMtntctioa  definition;  material  ddivcry 
trwiik  drivers  inclusion.  19204 

FROPOSEI>^ULES 

Construction  and^ionconstniction  contracts; 
labor  standards  provisions: 
Construction  definition;  material  deliveiy 
'    truck  drivers  inclusion.  19208 

NOTICES 

K^piimum  wages  for  Federal  and  federally- 
aMsted  construction;  general  wag» 
detem^ation  decisions,  305.  1194.  2117, 
2934.  3796.  4775.  5468.  6249.  6856.  8134. 
8929.  9747.  10679.  10680,  11509,  12521. 
13739.  15103.  18927,  19936.  20855.  21823. 
2283a  24061.  25078.  27477.  28706 

Eadaatered  Spedct  Coaunittee 

NOTICES 

Oregon  timber  sales;  meeting.  19299 
Oregon  timber  sales;  public  hearing,  4010 
Oregon  timber  sales  program;  exemption 

application  by  Land  Management  Bureau; 

decision.  23405 


Eacriy  Departmoit 

See  Bonneville  Power  Administration 
See  Conservation  and  Renewable  Energy 

Office 
See  Economic  Regulatory  AdministraliDo 
See  Energy  Information  Administration 
See  Energy  Research  Office 
Ser^Federah^nergy  Regulatory  Cnmniiwion 
See  Hearings  and  Appeab  Office,  Energy 

Department 
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See  Southeastern  Power  Administration 

See  Western  Area  Power  Administration 

RULES 

Contractor  employee  protection  program; 

criteria  and  procedures,  7S33 
Economic  Regulatory  Administration; 

regulatory  review,  23929 
Financial  assistance  rules;  miscellaneous 

amendments,  1 
National  Environmental  Policy  Act; 

implementation,  IS  122  ~ 

Natural  gas  use  to  displace  fiiel  oil; 

certification;  CFR  Part  removed,  23523 

PROPOSED  RULES 

Federal  regulatory  review,  7327  " 

Financial  assistance: 

Continuation  of  awards,  28135 
Fmancial  assistance  appeals  procedures: 
Time  for  filing  notices  of  ai^>eal;  technical 
amendment,  3364 
Nuclear  activities: 
Procedural  rules — 
Clarification,  20796 
Correction.  1519 
Nuclear  safety  management;  contractor  and 

subcontractor  activities,  855 
Radiation  protection  for  occupational  workers, 

855 
Regulatory  agenda,  16676 
Strategic  petroleum  reserve  crude  oil 

allocation,  coal  loan  guarantee  program, 
and  university  coal  research  laboratories 
program;  CFR  Parts  removed,  27395 

NOTICES 

Atomic  energy  agreements;  subsequent 
arrangements,  3621,  5880,  6605,  21982, 
23082,  23389 
Committees;  establishment,  renewal, 
termination,  etc.: 
Environmental  Restoration  and  Waste 

Management  Advisory  Committee,  1 160 
Inertial  Confinement  Fusion  Advisory 

Committee/Defense  Programs,  10753 
Secretary  of  Energy  Advisory  Board,  402 
Secretary  of  Energy  Advisory  Board  Task 
Force  on  Department  of  Energy's  Role 
in  Education,  28508 
Superconducting  Super  Collider 

Environmental,  Safety,  and  Health 
Advisory  Committee,  405 
Conflict  of  interests: 
Divestiture  requirements;  supervisory 

employee  waivers,  1161,  682J,  8867 
Supervisory  employees;  compensation 
prohibitions,  9692 
Electricity  export  and  import  authorizations, 
permits,  etc.: 
Central  Power  &  Light  Co.,  191 15 
Detroit  Edison  Co."^  al.,  8655 
Maine  Public  Service  Co.  et  al.,  401 1 
New  England  Power  Pool,  7924 
Northern  States  Power  Co.,  19116 
Tucson  Electric  Power  Co.,  7925 
Vermont  Electric  Power  Co.,  Inc.,  19283 
Environmental  restoration;  preliminary  design 

report  availability,  9419 
Environmental  restoration  and  waste 
management: 
Analytical  services  program  plan; 
availability,  19891 
Environmental  statements;  availability,  etc.: 
Envtfonmental  restoration  and  waste 
-  managentent  program,  4193,  9543 
Fermi  National  Accelerator  Laboratory,  IL; 

Fermilab  main  injector,  14707 
Hawaii  geothermal  project,  HI,  5433 
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Lawrence  Livermore  National  Laboratory/ 

Sandia  National  Laboratories, 

Liycrmore,  CA,  11469 
Nucl^  weapons  complex;  nonnuclear 

facilities  consolidation,  3046 
Nuclear  weapons  complex  reconfiguration, 

6819,7371 
Pinon  Pine  Integrated  Gasification 

Combined  Cycle  Power  Project,  NV, 

29067 
Pressurized  circulating  fluidized  bed 

repowering  project,  lA,  27038 
Savannah  River  Site,  SC;  upgrade  of  canyon 

exhaust  systems,  9693 
St.  Louis  Site.  MO,  887 
U.S.  Advanced  Battery  Consortium,  7913 
-Yucca  Mountain,  NV;  potential  repository 

site,  9717 
Federally  funded  research  and  development 
centers: 
Stanford  Linear  Accelerator  Center,  22738 

Floodplain  and  wetlands  protection 

environmental  review  determinations; 
availability,  etc.: 
BrazoriapfCounty,  TX;  Bryan  Mound  storage 

facUity,  20258 
Femald  Environmental  Management 

Project,  OH,  2905 
Hanford  Site,  Richland,  WA,  4194 
Kansas  City  Plant,  MO,  22467 
Maine  Public  Service  Co.,  12812      -    ' 
Mound  Facility,  Miamisburg,  OH, '7740 
Oak  Ridge  reservation.  TN,  2734,  10473 
Pinellas  Plant,  FL,  14708 
Portsmouth  Gaseous  Diffjision  Plant,  OH, 

19889 
Rocky  Flats  Plant,  CO,  10754,  11304,  11710, 

14567,  19890      - 
Standley  Lake  Diversion,  CO,  9419 
Grant  and  cooperative  agreement  awards: 
Alliance  to  Save  Energy,  27972 
American  Iron  &  Steel  Institute, -277 
American  Solar  Energy  Society.  24028 
American  Statistical  Association.  S142,  26834 
American  Welding  Society,  11943 
Boise,  ID,  278 
Breeden,  Inc.,  20679 
Carnegie  Mellon  University,  278     • 
Carrizozo  Municipal  Schools,  12299 
Chicago  Planning  Department  UHmui 

Consortium  Energy  Task,  278 
Claflin  College,  20079 
Colorado  School  of  Mines,  14709 
Community  College  of  Southern  Nevada, 

1460 
Conachen,  Maisy,  4872 
Consortium  for  Coal  Water  Slurry  Fuel 

Technology,  27441 
Dairy  Research  Foundation,  403 
Energy  International  Corp.,  9695 
Georgia  Natural  Resources  Department, 

6009 
Governors'  Ethanol  Coalition  (Nebraska), 

20474 
Hawaii,  6820 
Hyberport,  Inc.,  10653 
nUnois  Energy  and  Natural  Resources 

Department,  24027 
Institute  for  College  Research  Development 

and  Suppo^20679 
International  Association  of  Geochemistry 

and  Cosmochemistry,  6217 
International  Human  Resources 

Development  Corp.,  5255 
Keystone  Center,  5437 
Lehigh  University,  12481 


ElMTgy 

Lower  Savannah  Council  of  Governments, 

6009 
LWT  Systems,  Inc.,  2086 
Magdalena  Municipal  Schools,  12300 
Medical  University  of  South  Carolina,  23214 
Mora  Independent  Schools,  12299 
National  Academy  of  Sciences/National 

Research  Council,  14568 
National  Association  of  State  Energy 

Officials  (NASEO),  24629 
National  Conference  of  State  Legislatures, 

27249 
National  Conference  of  State  Legislatures 

(NCSL),  23214 
Oklahoma  Geological  Survey,  19891 ' 
Pacific  Gas  &  Electric  Co.,  1 1944 
Pennsylvania  State  University,  10654,  19414, 

28509 
Plaur  Corp.,  20814 
Resources  Enterprises,  Inc.,  21401 
Sayles  Enterprises,  Inc.,  20680 
S-C«l  Research  Corp.,  20680 
Schwarz  Consulting,  Inc..  4872 
Selma  University.  20079 
Solar  Energy  Industries  Association.  24028 
South  Carolina  Health  and  Environmental 

Control  Department.  5255,  6010 
South  Carolina  State  College.  20091 
South  Carolina  Water  Resources 

Commission,  24027 
South  Carolina  Wfldlife  and  Marine 

Resources  Department,  22732 
South  Dakota  State  University,  12802 
Southern  California  Gas  Co.,  9545 
Southern  States  Energy  Board,  569,  2086 
Stanford  University,  27041 
Surface  Combustion.  Inc.,  9420 
Texas  A&M  Research  Foundation,  24028 
Thermodyne  Evaporators,  4873 
United  Nations  Institute  for  Training  and 

Research,  676 
University  of^ 
Alabama,  402  ^- 

Florida,  10653 
♦Nevada,  4873 
Northern  Iowa,  403 
Washington,  19285 
Vaughn  Municipal  Schools,  12299 
Virginia  Polytechnic  Institute  and  State 

University,  5256 
Washington  State  University,  676,  5876 
Weirton  Steel  Corp.,  19285,  27041 
Yakima  Indian  Nation,  2254 
Grants  and  cooperative  agreements; 
availability,  etc.: 
American  Filtration  Society,  1728 
Clean  coal  technology,  19284,  27763,  27766 
Educational  institutions  serving  large 

numbers  of  students  from  Indian  tribes, 
13740 
Energy  efficiency  and  renewable  energy 

technologies  and  practices,  3751 
Energy-efficient  industrialized  housing  in 

northeast  U.S.,  21237,  22287 
Historically  black  colleges  and  universities 
advanced  fossil  resource  utilization 
research,  673 
Innovative  concepts  program;  potential  to 
reduce  energy  and/or  environmental 
costs  of  waste  generation/treatment 
processes,  26652 
Laser  fusion  research,  401 1 
Math/science  leadership  development  and 
recognition  program,  14709 
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Naclear  wiMe  monitored  ret^vible  stor^e 
bcihty;  feasibility  studies  for  siting, 
11942 
Inventions  avaiUMe  for  liceme.  4752 
Isotopes,  ennched  suble,  production  and 

dBinbution;  withdrawal  petition  by  laolec. 
Inc..  7379.  27971  ~ 

.Meetings: 

Ekctnc  and  magnetic  fields  (EMF) 

expoaure:  potential  health  efTects.  23206 
Envirownent.  Safety,  and  Health  AdvaoQr 

Committee.  7915 
Hydrogen  Technical  Advisory  Panel,  2255 
Intematiofial  Energy  Agency  Industry 
Advisory  Board.  319).  4994.  22467 
Krakow  clean  fossil  fuels  and  energy 

efficiency  program.  19116 
National  Coal  Council.  406.  19116,  19117 
Secretary  of  Energy  Advisory  Board,  27764 
Secretary  of  Energy  Advisory  Board  task 
Conn.  1729,  6»2l.^i222iJ4M5^733, 
WW     ^^^'^    ^^^*=*«*=^ 
United  StawrXIfemative  Fuels  Council, 

1460.  13340 
Yucca  Mountain.  NV.  piotential  repository 
sate;  early  site  suitability  evaluation 
report;  director's  forum.  1 1 304 
Mined  geologic  disposal  system  (MGDS)  and 
monitored  retrievable  storage  (MRS). 
hcense  application  preparatidh  packages; 
transmittal  to  NRC.  3191.  1%10 
Natioaal  energy  strategy  report;  availability. 

6498 
National  Environmental  Policy  Act: 

Guidelines  revoked.  15159 
Natural  gas  exportation  and  importation: 
Aectra  Refining  A  Marketing.  Inc  .  5882 
AG-Energy.  LP,  18871 
Alcorn  Trading  Co .  Inc..  12812.  27454       - 
Alenco  Resources  Inc..  680 
American  Hunter  Exploration  Ltd.,  11474' 
Aaioco  CanadI  Marketing  Corp.,  13094, 

27454 
Anadarko  Trading  Co..  1 1609,  27454 
ARCO  Natural  Gas  Marketing  Inc.,  '2923 
ARCO  Oil  A  Gas  Co  .  12925 
Bray  Terminals,  Inc..  9718.  21782 
BndgeGas  USA..  Inc  .  5263.  14835 
Burbank.  CA.  Public  Service  Department  et 

al..  27454 
Burbank  Public  Service  Department.  CA.  et 

al..  217S4 
Centra  Gas  Manitoba,  681 
CMEX  Energy.  Inc..  2532,  14835 
CNG  Producing  Co..  19416 
CNG  Trading  Co  .  19417 
Coastal  Gas  Marketing  Co..  22739 
,Coenergy  Ventures,  Inc..  3624,  14396 
^     Columbus  Energy  Corp..  27766 

Continental  Energy  Marketing  Ltd.,  681, 

23391 
Cornerstone  Natural  Gas  Co..  27250 
CU  Energy  Marketmg  Inc.,  18872,  27456 
Direct  Energy  Marketing  Inc..  28659 
EMC  Gas  Transmission  Co .  1066a  19418 
Encogen  Northwest.  LP.  19418 
Energy  Consultants,  Inc.,  11475,  13413. 

29076 
Energy  International  Marketing  Corp.. 

1 1476,  25032 
EnMark  Gas  Corp..  19293.  27456 
Enron  Gas  Marketing,  Inc  .  1204 
Enron  Oil  *  Gas  Marketing.  Inc..  3625 

Ensvch  Gas  Co..  7579.  13742 
EnTrade  Corp..  1 1720 


IS 


EnTrade  Cm  Co .  5264 
Exxon  Corp,  9719.  19420 
Faa  Natural  Gas  Co .  681 
O—irk.  Inc  .  4012.  19420 
Global  Petroleum  Corp...285.  27456 
Goetz  Energy  Corp..  27251 
Hadson  Power  Partners  of  Rensaelaer,  12314 
Highland  Energy  Co .  9720,  21783 
HPL  Gas  Co..  2533,  9721 
IGI  Resources.  Inc..  27042  • 

Inland  Gas  A  Oil  Corp .  569.  27456 
Corp..  W2I 

10348.  27457 

Kamine/Besicorp  Natural  Dam  L.P..  27457 

Kimball  Energy  Corp..  6499.  1172a  21783 

LEDCO.  Inc  .  10660.  24786 

Lone  Island  Lighting  Co.,  19420 

Mvathon  Oil  Co  .  6822 

Mark  West  Hydrocarbon  Partners,  Lid, 
401).  19421  m 

MASSPOWER,  7926 
"Mendtan  Oil  Transportation  Inc..  3626, 
10756 

MG  Natwal  Gas  Corp  .  22740 

Miclii$M  Cooaolidated  Gas  Co.,  406.  8119. 
8120 

Mobil  Natural  Gas,  Inc  .  6605 

Movntain  Gas  Resources.  Inc  .  7581.  22741 

National  Gas  Resources  Limited  Partnenhip. 
7582.  14396 

Natural  Gat  Marketing  A  Storage  Co..  3627. 
10756 

New  Enfland  Power  Co..  8120 

Mnfva  Mohawk  Power  Corp..  8120 

Northern  States  Power  Co  .  681.  683.  18142. 
20275.  21983 

Northwest  Natural  Gas  Co  .  12926 

Nonhwest  Pipeline  Corp  et  al .  19898 

Orchard  Gas  Corp..  7376 

Oregon  Natural  Gas  Develo|Mnent  Corp., 
10477,  22473 

Oryx  Gas  Marketing  Limited  Partnership, 
406 

P.M.I.  Comercm  Intemacional,  S.A.  De 
C.V..  28177 

RlnCa— dun  Petroleum  Co  .  5265.  19294 

PlMda  Resources.  Inc  .  24259 

Pan  National  Gas  Sales.  Inc  .  684 

Petro  Source  Corp..  6822 

Phillips  Alaska  Natural  Gas  Corp.  et  al., 

5154 
Philhps  Gas  Marketing  Co..  3627.  14396 
Poco  Petroleum,  Inc..  3428 
ProGas  U  S  A  .  Inc  .  19899 
Rio  Energy  International.  Inc  .  2534,  10160 
Salmon  Resources.  Ltd  .  4014 
Saratoga  Natural  Gas  Inc.,  29076 
SDS  Petroleum  Products.  Inc..  27042 
Selkirk  Cogen  Partners,  LP,  24786 
SEMCO  Energy  Services,  Inc.,  22741 
Sergeant  Oil  A  Gas  Co  .  Inc  .  6325.  14835 
Sierra  Pacific  Power  Co..  684 
Signal  Fuels  Trading  Corp.,  10349.  24640 
Sumas  Cogeneration  Co.,  LP.,  et  al..  22742 
Suncor  Inc  .  684 

Sun  Operating  Limited  Partnership.  407 
Sunnse  Energy  Co..  24488 
Tangram  Transmission  Corp.,  5155.  18873 
Tarpon  Gas  Marketing  Ltd..  8120 
Teco  Gas  Marketing  Co..  6500,  27767 
Tenaska  Gas  Co  .  6021.  831 1.  21085 
Tenaska  Marketing  Ventures,  83 1 1 
TCHOMC  Gas  Pipeline  Co..  57a  10160 
Tmoo  Gas  Marketing  Inc.,  685 


TexasOhio  Gat.  Inc.,  24640 
Unigas  Corp.,  Il6ia  25033 
Unigas  Energy.  Inc  .  7582.  19421 
Universal  Resource  Corp..  24489 
Umvenal  Resources  Corp.,  1 1477 
Unocal  Canada  Limited,  24489 
Utrade  Gas  Co.,  685 

Washington  Natural  Gas  Co..  5266,  19294 
Wes  Cana  Marketing  (U.S.)  Inc..  81 
Western  Gas  Marketing  USA  Ltd.,  28513 
Williams  Gas  Marketing  Co.,  11478,  23581 
Yukon  Pacific  Corp.  el  al.,  23400 
Naclear  waste  managenoent: 
Civiluui  radioactive  waste  management — 
Training  aiaistance  to  Sute,  Tribal,  and 
local  governments;  strategy 
availability.  8119 
Poiwerplant  and  industrial  fuel  use;  new 
electric  powerplant  coal  capability; 
compliance  certifications: 
Altresco  Lynn.  Inc.,  5440  ^ 

EEA  in.  LP.,  24788 
EEA  L  L.P.,  et  al..  2273 
Gcortetown  Cogeneration.  LP.,  12813 
Hadion  Power  Partners  of  Rensselaer,  IS08I 
Saranac  Energy  Co.,  Inc..  24260 
Tenaska  Washington  Partners,  L.P..  10350 
Thermo  Carbonic.  Inc.,  et  al..  20818 
United  Technologies  Corp.  et  al..  906 
Vineland  Cogeneration  Limited  Partnership, 
21790 
Presidential  permit  applications: 
Central  Power  A  Light  Co.,  1464,  1 161 1 
El  Paso  Electric  Co.,  19117 
Northern  Sutes  Power  Co.,  19117,  27767 
Privacy  Act: 

Systems  of  records,  12482 
Recommendations  by  Defense  Nuclear 
Facilities  Safety  Board: 
Energy  Department  nuclear  facilities; 
radiatiqn  protection  for  workers  and 
general  public,  8445 
Savannah  River  site.  SC 
K-reactor  operation;  power  limits.  8444 
Secretary  of  Energy  Advisory  Board  task 

force;  report  availability,  4195 
Senior  Executive  Service: 
,   Performance  Review  Board;  membership, 
28509 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  2087,  2734,  2735,  5256,  6715. 
8445,  9545.  10473.  10891,  1 1471,  12485, 
14568.  18479,  20814,  21648.  23214 
Forms;  availability,  etc.: 

Annual  solar  thermal  collector  and 

photovoltaic  module/cell  manufacturers 
surveys,  8117 
Commercial  btiildings  energy  consumption 

survey.  4617 
Electric  power  program  package,  26835 
Petroleum  supply  reporting  system,  7574 
Residential  sector  energy  consumption 

survey,  12930 
Steam-electric  plant  operation  and  design 
report.  18873 
Meetings:  ^  f^ 

American  Statistical  Association  Committeb^ 
on  Energy  Statistics,  7576 
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Energy  Research  Office 

PROPOSED  RULES 

Special  research  grants  program,  28137 

NOTICES 

Federally  funded  rcKarch  and  development 

centers: 
-  Stanford  Linear  Accelerator  Center,  107S4, 

18489 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Special  research  program — 
Advanced  externally-fired  combined 
cycles  for  coal  utilization  Research 
needs  assessment,  1462 
Advanced  heterogeneous  catalysts  for 

energy  applications,  2272 
Energy-related  science  and  engineering 

graduate  traineeships,  4998 
Global  survey;  carbon  dioxide  in  ocean, 

8317 
Health  effects  research  program,  14834 
Human  genome  program,  14710,  14833 
Nuclear  engineering  research,  7923 
Radiological  and  chemical  physics 

program,  12489 
University  reactor  instrumentation 

program,  12491 
University  reactor  sharing  program,  12490 
Meetings: 
Basic  Energy  Sciences  Advisory  Committee, 

19126 
Fusion  Energy  Advisory  Committee,  2530, 

6822.  19126 
High  Energy  Physics  Advisory  Panel,  3196, 
10348 

Engineers  Corps 

RULES 

Navigation  regulations: 
St.  Marys  Falls  Canal  and  Locks,  MI;  use, 
administration,  and  navigation,  10244 
Shoreline  use  permit  conditions;  dock  and 
mooring  buoy  floatation  standards,  21894 

PROPOSED  RULES 

Water  pollution  control: 
Oean  Water  Act— 
U.S.  and  navigable  waters;  discharge  of 
dredged  or  fill  material,  26894 

NOTICES 

Environmental  statements;  availability,  etc.: 
Atlantic  Coast  of  Long  Island;  storm  damage 

reduction,  28841 
Boston  Harbor  navigation  improvement 

project,  MA,  27762 
BaUpan  Bogue  Watershed,  MS,  18471 
Coastal  Wetlands  Planning,  Protection,  and 

Restoration  Act;  implementation,  10157 
Columbia  and  Snake  Rivers;  flow 

improvement  measures  for  salmon, 

24479 
Fairfield  Atlantic  Intracoastal  Waterway 

Bridge,  NC,  24481 
Gaviota  Marine  Terminal  Project,  CA, 

12298 
Glynn  County  Beaches  storm  damage 

reduction  project,  GA,  22730 
Harlan  County  Lake,  NE,  10158 
Jackson  Hole,  WY,  13334 
Klamath  River,  CA;  aggregate  mining,  26820 
Los  Angeles  and  Long  Beach  Harbors,  CA; 

deep-draf^  navigation  improvements, 

26821 
Monmouth  County,  NJ,  81 16 


Prairie  du  Chien,  WI,  6008 

San  Gabriel  Canyon  Sediment  Management 

Plan,  CA,  21647 
Snake  and  Gros  Ventre  Rivers,  WY,  6815 
Toledo  Harbor,  OH,  27965 
West  Bay  Sediment  Diversion,  LA,  10158 
West  Pearl  River  Navigation  Project,  LA 
and  MS,  1459 
Meetings: 
Coastal  Engineering  Research  Board,  14565 
Inland  Waterways  Users  Board,  6589 
Memorial  Park  Site,  Lock  Haven,  PA;  human 

skeletal  remains  discovery,  11607 
Regulatory  guidance  letters,  6589,  23574 

Engraying  and  Printing  Bureau 

NOTICES 

Privacy  Act: 
Systems  of  records,  12550 

Enyironmentai  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission 
standards: 
Air  agencies;  mailing  address  changes,  1226 
Benzene  waste  operations,  8012 
Radon  emissions  from  phosphogypsum 
stacks,  23305 
Air  pollution;  standards  of  performance  for 
new  stationary  sources: 
Air  agencies;  mailing  address  changes,  1226 
Polychlorinated  dibenzo-p-dioxins,  * 
polychlorinated  dibenzofurans  and 
hydrogen  chloride  emissions; 
measurement  methods;  correcting 
amendment,  245  SO 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Highway  diesel  fuel,  sulphur  content;  and 
heavy-duty  diesel  engines,  nitrogen 
oxides  emissions,  etc.,  19535 
Refueling  emissions  from  gasoline-fueled 
light-duty  vehicles  and  trucks  and 
heavy-duty  vehicles,  13046 
Air  programs;  approval  and  promulgation; 
State  plans  for  designated  facilities  and 
pollutants: 
North  Carolina,  4737 
Air  programs;  fuel  and  fuel  additives: 
Highway  diesel  fuel,  sulphur  content;  and 
heavy-duty  diesel  engines,  nitrogen 
oxides  emissions,  etc.,  19535 
Air  programs;  fuel  and  volatiUty  standards: 
Gasoline  and  alcohol  blends;  volatility 
regulations;  Colorado,  20202 
Air  programs;  State  authority  delegations: 
North  Carolina,  19262 
South  Carolina,  22176 
Tennessee,  5388,  11686 
Air  quality  implementation  plans: 
Volatile  organic  compounds  (VOC);-" 
definition,  3946 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  24368 
Arizona,  354,  8268 

California,  10136,  15026,  24549,  28088 
Colorado,  26997,  28090,  28614 
ut,  10139 
'IftWftTC  3S.1 
Florida,  7'550^?4370,  24378 
Georgia,  2437 1 

Illinois,  7549,  10140,  24957,  27935,  28617 
Indiana,  8082 
Iowa,  2472 


Kansas,  27936  I 

Louisiana,  8075 
Maine,  3941 
Maryland,  28092 

Michigan,  24752  • 

Missouri,  8076,  27939 
North  Dakota.  28619 
Ohio,  3011 
Oklahoma.  8077 
Oregon,  24373 
Rhode  Island,  4367 
South  Carolina.  4158         ^ 
Tennessee,  28625 
Texas,  28093 
Utah,  28621 

Virginia.  3010,  8080,  9388.  19378.  27181 
Air  quality  planning  purposes;  designation  of 
areas: 
Kansas,  1705 
Missouri.  1700 
Wisconsin,  3013 
Clean  Air  Act: 
Civil  penalties  administrative  assessment; 
consolidated  practice  rules,  4316 
Drinking  water: 
National  primary  drinking  water 
regulations — 
Aldicarb,  etc.,  22178  ' 

Coliform  bacteria;  analytical  techniques, 

1850, 24744  " 

Lead  and  copper;  correction,  28785 
Underground  injection  control  program — 
Water-brine  interface  mechanical  integrity 
test  for  class  III  salt  solution  i^ing 
injection  wells,  1 109 
Grants,  State  and  local  assistance: 
Hazardous  waste  management  program.  8074 
National  Environmental  Education  Act.  8390 
Hazardous  waste:  , 

Hazardous::waste  management  system; 
"mixture"  and  "derived  from"  rules 
Definitions,  7628,  21450,  23062 
Identification  and  listing- 
Criteria  for  listing  hazardous  waste.  12 
Exclusions,  27880 
Used  oil.  21524 

Wood  preserving  operations  and  surface 
protection  processes;  drip  pads 
management  standards  administrative 
suy,  5859 
Land  disposal  restrictions — 
Newly  identified  and  listed  wastes  and 

contaminated  debris,  20766 
Third  third  wastes,  28628 
Third  third  wastes;  correction,  8086 
Liners  and  leak  detection  for  hazardous 

waste  land  disposal  units,  3462 
Solid  waste  disposal  facility  criteria 

Oandfills),  28626 
State  underground  storage  tank  program 
approvals —  / 

Maine.  24759 
Maryland,  8420,  29034 
Oklahoma,  29035 
.     Vermont,  186 

Hazardous  waste  program  authorizations: 
Alabama.  20422 
California.  18827 
Florida,  4370.  4371.  4738,  71351 
Georgia,  20055 
Guam,  7553.  9389 
Idaho.  11580,24757 
Illinois,  3722 
Indiana,  7321 
Michigan,  3724,  7552 
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Mimaou.  9301 
MnnHippi,  20056 
Nevada.  18083 
North  Cvolma.  IS234 
North  Dakoo.  ISOTT 
Ohio.  4161 
Rhode  Island.  8089 
South  Carolina.  27942 
South  Dakota.  19807 
TennesMC.  23063 
Utah.  20T70 
Wisconsin.  15029 
Organization,  functions,  and  authority 
delegatxxis: 
Enviroomental  Appeab  Board,  5320 
Office  of  Pollution  Prevention  and  Toxics; 

nomenclature  changes.  28087 
Pesticides:  tolerances  in  food,  animal  feeds,  and 
raw  agncultural  commodities: 
3-CartMniyl-2,4,5-trichlorohenzoic  acid. 

24552 
4-(DichloroKetyl)-3.4.K)ihydro-3-methyl-2H- 

l.4-ben20uzine.  29030 
Acetic  acid.  18082  | 

Aluminum  tris  (O-ethylphosphonateX  10996. 

22434 
B«hllus  whtilis  GBa  ,  29032  '  I 

Beta-<n.r-biphenyl]-4-yloxy>-alpha-(l.l-    *  ' 
diniethylethyl>-lH-l,2,4-triazole-l- 
ethanol.  29031 
Chlorpyrifos.  10291^ 
Qethodim.  32% 

Defiwtxms  and  interpretanoai,  etc.— 
Fruits  and  vegetables.  1647 
Lettuce,  head  lettuce,  and  leaf  lettuce.  646 
Gibberellms.  22435 
Glyphosate.  22436 
Imazeth^iyr.  22179 
L-Ghitaajic  acid.  8841 
Myclobutanil.  4368 
N.N-Bis  2-<omega-hydroxypolyoxyethylene/ 
polyoxypropylene)  ethyl  alkylamine. 
24957 
Oxadixyl.  8842 
Parasitic  and  predaceous  insects  used  to 

control  insect  pests.  14644 
Quizalofop-P  ethyl  ester.  24533 
Thiodicarb.  1648.  3389 
Triasulfuron,  8844 
Superfund  program: 
National  oil  and  hazardous  substances 
contingency  plan — 
Lender  liability.  18344 
National  pnorities  list  update.  355,  IS72 
Toxic  substances: 
Health  and  safety  dau  reporting  rule — 

List  additions.  29033 
Polychlonnated  biphenyls  (PCBa)— 
Test  methods;  incorporation  by  reference; 
13322 
Significant  new  uses —    /  I 

2-Chloro-N-methyl-N4ubstituted 
acetamide  and  mixed  alkylphenol 
formaldehyde  polymer,  metal  lah, 
20423 
Sulfufized  alkylphenol.  4576 
Testing  consent  order- 
Acrylic  acid.  7656 

Substances  and  mixtures;  correction.  18829 

Test  rules  and  consent  orders;  modificatxMia, 

24958 


Correction.  27845 
Water  pollution  control: 
National  pollutant  discharge  elimination 
system- 
Storm  water  discharges;  general  permits 
and  reportmg  requirements.  1 1394 
Ocean  dumping;  site  designations — 
Brazos  Island  Harbor.  TX.  2036 

PROPOSED  RULES 

Acquisition  regulations: 

Prevention  of  actual  or  apparent  duplication 
of  effort  by  contractors.  8612 
Air  pollutants,  hazardous;  national  emisiion 
standards: 
Benzene  waste  operations,  8017 
Correction.  21368  ) 

Air  pollution;  standards  of  performance  for 
new  stationary  sources: 
Volatile  organic  compound  (VOQ 
emissions — 
Architectural  and  industrial  maintenance 
coatings;  meetings.  1443,  8286 
Air  pollution  control:  new  motor  vehicles  and 
engines: 
Gaaobne  and  methanol-fueled  light-duty 
vehicles  and  trucks,  and  heavy-duty 
vehicles;  evaporative  emission 
regulations.  6206 
Heavy-duty  engines  and  vehicles,  including 
heavy  light-duty  trucks; 
nonconformance  penalties.  22675 
Light-duty  vehicles  and  trucks  durability 
testing  procedures  and  allowable 
maintenance;  1994  and  later  model 
years.  18344 
On-board  diagnostic  systems  on  1994  and 
later  model  year  hght-duty  vehicles  and 
trucks,  10853.  24449.  24457 
Refiieling  emissions  from  gasoline-fueled 
hght-duty  vehicles  and  trucks  and 
heavy-duty  vehicles;  withdrawn.  13220 
Air  pvofmns: 
Clean  Air  Act— 

Acid  rain  program;  electronic  and 

magnetic  data  reporting  of  emissions 
dau  or  CEM  rule;  meeting,  4169 
Acid  rain  program  allowance  system, 
continuous  emissions  monitoring,  and 
excess  emissions.  3603 
National  ambient  air  quality  standards- 
Ozone;  court  order.  8429 
Stratospheric  ozone  protection — 
Chlorofluorocarbons  and  halons;  \ 

production  and  consumption.  19166 
Class  I  ozone-deplctmg  substances; 

nonessential  products  ban. 
Motor  velucle  air  conditioners  servicing, 

14764 
Sigmficani  new  altemativ«B  policy 
program.  1984  ^ 

Air  programs;  fuel  and  fuel  additives: 
Gasoli^fC  and  alcohol  blends;  volatility 

standards.  Colorado.  20234 
Reformulated  and  conventioiial  gasoline 

standards,  22449 
Reformulated  gasoline  standards — 
Complex  emissions  model  development 
.  workshop,  2068.  3409.  10323 
Air  quality  implementation  plans: 

Ambient  air  quality  surveillance;  ozone  and 
nitrogen  oxides  and  volatile  organic 
compounds  (including  akkhydes)  and 
meteorological  parameters  monitoring. 
7687.  11438 
State  unplementation  plans;  general 
preamble.  13498 


Appendices.  18070 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Califonua.  3976.  7900,  8104,  %78,  10749, 
12901,  12906,  17868,  22194.  24447-24455, 
26807,27723 
Connecticut,  28156 
Kansas,  1705 
Maine.  12791 
Missouri.  ITOa  27959 
Montana,  23 

New  Jersey,  3978,  13687  * 
Pennsylvania.  20068 
Texas,  12903 
West  Virginia,  19271 
Wisconsin,  24 
Clean  Air  Act: 
Fuel  and  fuel  additives;  gnoKnr  detergent 

Workshop.  3980 
Motor  vehicle  fuels  and  fiiel  additives 
registration,  13168 
Federal  regulatory  review.  7564 
Grants,  State  and  local  assistance: 

Qean  Water  Act;  Indian  tribes,  8522 
Hazardous  waste: 
Hazardous  waste  management  system; 

"mixture  and  "derived  from"  rules,  7636 
Definitions,  21430 
Definitions;  meeting,  28136,  28138 
Definitions;  roundtable  discussion,  24004 
Hazardous  waste  manifest  rule  negotiated    . 
rulemaking  advisory  committee; 
establishment,  24763 
Identification  and  listing — 
Exclusions.  9318,  10629 
Land  disposal  restrictions — 
Newly  identified  and  listed  wastes  and 

contaminated  debris,  958,  6487 
Surface  impoundment  retrofitting;  timing, 

4170 
Third  third  mixed  radioactive/hazardous 
wastes;  case-by-case  extension,  22024 
State  underground  storage  tank  program 
approvals — 
Louisiana,  25003 
Maine,  6302 
Treatment,  storage,  and  disposal  facilities — 
Containerized  hazardous  liquids  in  landfills 
requirements,  18833 
Hazardous  waste  program  authorizations: 
California,  22203 
Wisconsin,  9525 
Pesticide  programs: 
Pesticide  management  and  disposal;  recall 
)       procedures;  notification  to  Agriculture 

Secretary,  3038  H 

Water  purifiers;  labeling,«(^ndards; 

notificatioflf  to  Agrioulture  Secretary, 
4390        j        • 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agflcultiiral  commodities: 
1 ,4-Butanediol-methylenebis(4- 

phenylisocyanate)-poly(tetramethylene 
glycol)  copolymer.  .8 106 
2,4-Dichlorophenoxyacetic  acid,  24565 
3-Carbamyl-2,4,5-trichlorobenzoic  acid, 

13073^ 
4-<Dichforoacetyl>-3,4-dihydro-3-methyl-2H- 

1,4-benzoxazine,  T3070 
Acetic  acid,  7701 
^rylic  acid-stearyl  methacryiate  copotynier, 
7703  "^ 

Aluminum  tris  (0-ethylpbo«phonate),  8737 
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•Beta-[(l,l-biphenyl]-4-yloxy)-alpha-{>.l- 
dimethylethy  1)- 1 H- 1 ,2,4-triazole- 1  - 
ethanol,  110S6 
Gibberellins,  8736  ' 

Glyphosate,  8739  , 

Lainbda-cyhalothrin,  23366 
Methidathion,  10324 
Nitrapyrin,  29054 

N,N-Bis2-<oinega-hydroxpolyoxyethylene/ 
polyoxypylene)  ethyl  alkylaniiiie,  13069 
Oxyfluorfen,  22202 
Perfluidone,  29053 
Propionic  acid,  28157 
Silvcx,  29055 
Sodium  arsenite,  1244 
Regulatory  agenda,  17378 
Superfund  prograin: 
Lead  metal,  lead  compounds,  lead-containing 
hazardous  wastes,  and  methyl 
isocyanate;  reportable  quantity 
adjustments,  20014 
Correction,  ^8471 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update,  4824,  5410, 
,  28817 
Toxic  chemical  release  reporting;  community 
^ght-to-know— 
Ozone  depleting  chemicals,  28159 
Superfund  programs:  ^ 

National  oil  and  hazardous  sutstimces 
contingency  plan—        / 
Contract  laboratory  program 

investigations  procequres,  21576  < 
Toxic  substances: 
Acrylamide  and  JS-methyljilacrylamide 

groute;  ban,  2239 
Asbestos,  11364 
Asbestos;  manufacture,  importation, 

processing,  and  distribution;  commerce 
prohibitions — 
^         Omega  Phase  Transformations,  Inc.; 
\  exemption,  23183 

Asbestos  model  accreditation  plan  additions 

and  changes  consideration,  ^38 
Polychlorinated  biphenyls  (PCB^ 
Commerce  exemptions  and  use 
authorization;  manufacturing, 
processing,  and  distribution,  7349 
Significant  new  uses — 
1,3-Benzenediol,  bis[[2 
(dimethylaminoethoxy)carbonyl]phenyl]a 

zo]-dihydrochloride,  23182 
1-Butene,  polymer  with  2-butene  and  2- 

methyl-l-propene,'epoxidized,  10326 
Alkylated  diphenyl  oxide,  20437 
Testing  requirements — 
Aryl  phosphate  base  stocks,  2138,  12908 
Chloroethime,  eic.  (drinking  water 

contaminants),  14371 
Fluoroalkenes,  24568 
Glycidol  and  its  derivatives,  4177 
Water  pollution;  efRuent  guidelines  for  point 
source  categories: 
Organic  chemicals,  plastics,  and  synthetic 
fibers,  2238 
Water  pollution  control: 
Clean  Water  Act— 
U.S.  and  navigable  waters;  definition 
changes,  26894 
National  pollutant  discharge  elimination 
system — 
State  sludge  management  program 

requirements,  22197 
Storm  water  discharges;  public  meetings, 
21918 
Pesticide  chemicals  manufacturing  category 
effluent  limitations  guidelines; 


pretreatment  and  new  source 
performance  standards,  12560,  28474 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  571,  2091,  2742,  3202.  4024, 
4752,  6109,  6718,  7584,  7749,  7750,  8329, 
8752,  9125,  10351,  12497,  12498,  12820, 
15082,  19295,  20108,  21086,  22223,  22330, 
23586,24036,  24493,  27771,  28859 
Air  pollutants,  hazardous;  national  emission 
standards: 
Early  reductions  compliance  extensions;  list, 
20824 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
California  pollution  control  standards,  24788 
Hearing,  909 
Air  programs: 
Ambient  air  monitoring  reference  and 
equivalent  methods — 
Advanced  Pollution  Instrumentation,  Inc.; 
Model  4b0  PV  Photometric  Ozone 
Analyzer,  X§$^ 
Environment  S.A.  Model  AF21M  Sulfur 

Dioxide  Analyzer,  5444 
Kansas  Department  of  Health  and 
Environment  et  al.;  inductively 
coupled  argon  plasma  optical  emission 
.  spectrometry,  20823 
Lear  Siegler  Measurement  Controls  Corp.f 
Monitor  Labs  Model  9830  Carbon 
Monoxide  Analyzer,  20824 
Opto-analyzer  Model  ARZ  500  long-path 
03  analyzer,  3429 
Clean  Air  Act — 
Marine  engines  and  vessels;  public 

workshop,  28859 
Oxygenated  gasoline  credit  programs; 

guidelines,  4408,  4413 
State  implementation  plans  for 

nonattainment  areas  for  particulate 
matter;  failure  to  submit,  19906 
Air  programs;  fuel  and  fuel  additives: 
Reformulated  gasoline  standards;  State 
applications —  * 

"District  of  Columbia,  24037 
New  Jersey  et  al.,  1 1076 
New  York,  7926 
Air  programs;  fuel  and  fuel  additives  waivers: 

Ethyl  Corp.,  2535 
Air  qiiality;  prevention  of  significant  ,>/—• 

deterioration  (PSD): 
Permit  determinations,  etc. — 
Region  II,  408,  3054 
Region  III,  6719,  8121,  26661 
Region  VI,  26660 
Region  IX,  7585 
Air  quiJity  criteria: 
Oxides  of  nitrogen;  external  review  draft 
availability,  8120 
Clean  Air  Act: 

1990  amendments — 
Lead  redesignation  to  nonattainment; 

Fayette  County,  TN,  18874 
Motor  vehicle  emission  factors;  public 

workshop,  5445 
Nonroad  engine  and  vehicle  emission 

study,  408 
Small  business  stationary  source  technical 
and  environmental  compliance 
assistance  program;  guidelines 
availability,  4448 
,  Air  docket;  temporary  closing,  2092 
Confidential  business  information  and  data 

transfer  to  contractors,  10665 
Motor  vehicle  emission  factors;  public 
workshop,  27771 


Oxygenated  gasoline  waivers  guidelines, 

13742 
Transportation  control  measures  (TCMs); 
formulation  and  emission  reduction 
potential;  availability,  22746 
Vehicle  miles  traveled,  forecasting  and 

tracking  guidance;  moderate  and  serious 
carbon  monoxide  non-attainment  areas; 
document  availability,  9549 
Clean  Water  Act: 
Confidential  business  information  and  data 
transfer  to  contractors,  10665 
Committees;  establishment,  renewal, 
termination,  etc.: 
Border  Environmental  Plan  Public  Advisory 

Committee,  8452 
Coke  Oven  Batteries  National  Emission 
Standards  Advisory  Committee; 
meeting,  1730 
FIFRA  Scientific  Advisory  Panel,  4203 
Lawn  Care  Pesticide  Advisory  Committee, 

14835 
Mining  Wastes  Policy  Dialogue  Committee, 

12498,  14397 
National  Environmental  Education  Advisory 

Council,  5444 
National  Environmental  Education  and 
Training  Foundation,  Inc.  Board  of 
Trustees,  19620 
Oil  Pollution  Act  of  1990;  area  committees, 

15198,  15201 
Science  Advisory  Board,  20275 
Drinking  water: 
Health  advisories;  availability — 

Aldrin,  etc.,  14573 
PubUc  water  supply  supervision  program — 
Arkansas  etal.,  1176.2742 
Colorado,  28864 
Georgia,  11078 
Iowa,  5446 
Montana,  25034 
New  York,  6022 
North  Carolina,  18143 
North  Dakota,  24494 
Utah,  4024 
Virginia,  23094 
Underground  injection  control  program- 
Oxygen  activation  method  for  mechanical 
integrity  testing  of  injection  well 
classes  I-V,  1176 
Environmental  statements;  availability,  etc.: 
Agency  statements— 
.    Comment  availability,  286,  1180.  2092. 
2908,  3754,  4753,  5446,  6221,  6829, 
8121,  8874.  9721,  10666,  11479.  12499. 
13743,  15082,  18875,  19909.  20825. 
21792,  22746.  24038,  25033,  27460, 
28665 
Weekly  receipts,  287,  1181,  2093.  2908. 
3753.  4754,  5447,  6221,  6829,  8122, 
8874,  9722,  10666,  11479,  12500, 
13743,  15083,  18876,  19909,  20825, 
21791,  22747,  24038,  25033,  27460. 
28664 
Fish  contamination  program  document; 

availability,  10491 
Grand  Canyon  Visibility  Transport 

Commission;  work  plan  availability,  5447 
Grants,  State  and  local  assistance: 
Clean  Air  Act;  Florida,  28514 
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Financial  anistance  programs — 
Sates  and  Indian  Tnbes  with  geographic 
areM  at  high  risk  for  chemical 
accidents;  etnergency  planning  and 
coammnity  right-to-know  prograim. 
19744 
Oraatee  performance  evaluatioa  reportS'-i- 

AlatMmaetal.  28178 
Pollution  prevention  incentives  for  States 

program,  9233 
Public-private  partnerships  demontratioa 

program.  10896 
State  water  pollution  control  revolving  flind 

capitalization  profna,  73S6 
Wellhead  protection  Jcwoitration  projocts; 
protection  of  wells  and  wellfields 
ground  waters,  14304 
Hazardous  waste: 
Basel  Convention  on  Control  of 
Transboundary  Movements  of 
Hazardous  Wastes  and  OiapoMl; 
potential  implications  for  U.S.  wait* 
importers  and  exporters.20M2 
Land  disposal  restrictiows;  e: 
Amoco  Oil  Co.  1 1720 
ARCO  Chemicals,  10897 
BFGoodnch  Co.  et  al..  20109 
BP  Chemicals,  Inc  .  8733.  23094 
EI.  du  Pont  de  Nemours  A  Co..  Inc..  2274 
Ethyl  Corp.,  10897 
E»on  Co  U.&A..  10478,  20683, 
Lyowtell  Petrochenical  Co..  12932 
MoManto  Chemical  Co.,  12933 
OKn  Corp.  et  al..  9634 
Oxy  Petrochemicals  Co..  11720 
Sterling  Chemicals,  10761 
Texas  Ecoiogiats,  Inc.,  19293 
Health  risk  aaoMMnt  guidelines,  etc.: 

Exposure  iMmmint.  22888 
Integrated  Environmental  Plan  for  MexicM- 

U  S.  Border  Area;  report  availability.  8433 
'lavcMiom.  Government-owned;  availability  for 

bcennic.  1181,8330 
Meetmgs: 
Acid  Rain  Advisory  Committee,  2908,.  1433 
Aautant  Administrator  for  Water 

Management  Advisory  Group.  6721, 
23093 
Border  Environmental  Plan  Public  Advisory 

Committee.  24494 
Clean  Air  Act  Advisory  Committee,  2133, 

8434.  13083 
Coke  Oven  Batteries  National  Emissions 

Standards  Advisory  Committee.  19293 
Coke  Oven  Batteries  National  Emission 
Standards  Advisory  Committee.  1130, 
4025,  5267.  6830 
Dioxin;  scientific  reassessment,  10761 
'         Emergency  Planning  and  Community  Right- 
to- Know  Act;  toxic  chemical  release. 
2550.  19126 
Environmental  Financial  Advisory  Board. 

14574 
Environmental  Policy  and  Technology 
National  Advisory  Council.  912,  U8K 
1262,  61  la  6719.  672a  773a  11071. 
28863 
Federal  Facilities  Environmental  Restoration 

Dinlogae  Committee.  12931 
FIFRA  Scientific  Advisory  Panel,  37^ 

24039  I 

Grand  Canyon  Visibility  Transport     i 

Commiaaioa.  12820,  24790 
Gulf  of  Mexico  Pioyaiii  Citizens  Advnory 

Committee.  22223 
Gulf  of  Mexico  Program  Policy  Revi^ 
Board,  113^ 


Gulf  of  Mexico  Program  Technical  Steering 

Conumttee,  7585 
Lawn  and  Garden  Pesticide  Focus  Group, 

3448 
Lawn  Care  Pesticide  Advisory  Committee. 

14835 
National  Accreditation  of  Environmental 
Laboratories  Committee.  1477,  21086 
Natioanl  Drinking  Water  Advisory  Council, 

13744 
National  Environmental  Education  Advisory 

Council.  3444 
Neurotoxicity  riik  Macumrnt;  peer  review 

workshop,  21086 
Nonroad  engines  and  vehiclea,  27772 

Public  workshop,  5448 
Ohmm  TraMport  Commiaaion,  672a  24493 
tmtkUt  rcragistration  process;  workshop, 

14714 
Science  Advisory  Board.  912.  2093,  3033. 
3202.  3429.  4734.  5268,  5450.  7731,  8454. 
933a  10667,  10897.  13349.  13744,  20273. 
20826.  21407,  22747.  23386.  26662. 
27772.  28178 
State  and  Toxic  Action  Forum  Coordinating 

Conumttee  and  Projects,  11613 
Stale  RFRA  Isaues  Research  and 

Evaluation  Group,  2743.  19127.  21983. 
28178 
Stratoapbenc  Ozone  Protection  Adviaory 

Committee,  4025 
Superfimd  Revitalization  Team;  open  fonim, 
20827 
MMBOrandums  of  understanding 
Carpet  policy  dialogue  deliberations;  public 
mformatioa  brochure:  availability,  8873 
ftfixed  radioactive  and  hazardous  wsate  testing; 

guidance  document  availability,  10308 
National  Estuary  Program;  nominations  by 

Suce  Governors,  6178 
Organization,  functions,  and  authonty 
delegations: 
Hearing  clerk;  temporary  closure,  7387 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Aladdin  Steel  Products,  Inc  ,  3450 
Pesticide  spplicator  certification;  Federal  and 
Sute  plans: 
Missouri,  19910 
New  Mexico,  7731,  2704f 
South  Dakota.  61  la  ^2736 
PmitidT.  food,  and  feed  additive  petitions: 
BASF  Corp  et  al .  8657 
Ciba-Geigy  Corp  et  al .  24643 
EI.  du  Pont  de  Nemours  A  Co..  2332 
Foaetyl-aL  1732 

ICI  Agricultural  Products,  10333 
Mancozeb.  20481 

Nor-Am  Chemical  Co.  et  al..  22231 
Thiodicarb.  1733 
Pesticide  programs: 

Acute  avuui  risk  from  granular  pesticides; 

comparative  analysis;  availability.  22748 
Agncultural  Research  Service — 
Genetically  modified  microbial  pesticide; 
,     fiel^iest.  8659 
Cila-Geigy  Corp.— 
Nonindigenous  microbial  pesticide;  IWU 
>      lest.  21087.  22231 
Confidential  baauMas  information  and  data 
transfer  lo  ooMiactors.  4448.  4450,  6111. 
9722.  18143-18143.  2275a  22731.  24643. 
24644 
Cnsis  exemptions;  annual  report.  5451 
Ecogen.  Inc.;  genetically  altered  microbial 
pesticide;  field  test.  18144.  28179 


Ekport  poKcy  sutement;  notification  to 

I   Agriculture  Secretary,  686 
Inirt  ingredients  in  pesticide  producti--^^ 
Name  disclosures.  1732  '^ 

Pesticide  Handlers  Exposure  DaU  Base; 

availability.  23403 
Reregistration  eligibility  documentt 
availability,  10334 
Pesticide  registration,  cancellation,  etc: 
2-Ethoxyethanol,  etc.,  1 1080 
Aatrex  4L  herbicide,  etc.,  22224 
Aceto  Chemical  Co.,  Inc.,  et  al.,  28666 
Acetone,  etc.,  3210 
Akzo  Cbemie  America  et  al.,  13093 
Benzyl  diethyl  ((2,6-xylylcarbarooyl)iiiethyl) 

ammonium  benzoate,  etc.,  23401 
Bis(trichloromethyl)sulfone.  etc..  9474 
Bnu  Fertilizers,  Inc.,  et  al.,  20483 
Qba-Ocigy  Corp.  et  al.,  22749 
DCon  Co.  Inc.  et  al..  22732 
Dragon  30%  malathion  insect  spray,  etc.. 

7732 
Drexel  Chemical  Co..  61 1 1 
Dupont  benlate  fimgicide.  etc.,  7734 
Ethylene  bisdithiocarbamates  (EBCDsX 

14713 
Ethylene  bisdithiocarbamales  (EBDCs),  7484 
Ethyl  parathion.  330a  6168 
Folpet  14715 

Grace  Sierra  Crop  Protection  Co.,  20488 
Heptachlor.  22756 

Hobby's  Rat  and  Mouse  Bait.  Inc.,  28668 
Horse  Sense,  Inc..  et  al..  4430 
Inorganic  anenicab  for  non-wood 

preservative,  3755 
Larvadex  2  SL,  7733 

McLaughlin  Gonnley  Ring  Co.  et  al.,  18876 
Monsanto  Co..  18143 
NOR-AM  Chemical  Co.  et  al.,  7738 
Ramrod  -f  Atrazine  DF.  etc..  19423 
Rhone-Poulenc  Ag  Co.  et  al,  13349 
Sandoz  Agro.  Inc..  1 1079 
Sodium  and  caldnm  hypochlorite.  18877 
Sodium  arsenite,  1262 

Southern  MUl  Creek  Products.  13332  ,  , 

Sulfur.  27048 

Tobacco  Dust,  etc.,  18146 
Pesticides;  emergency  exemptions,  etc.:  . 
Avermectin  Bl.  etc.,  2330 
Benomyl,  683,  19424.  19423 
Dicamba.  etc..  10332 
Fenpropathrin.  4204  • 

Fluazmam.  20490,  29077 
Hydrogen  cyanimide,  2331 
Mancozeb,  1 1078.  22234 
Methyl  anthranilate.  7739 
Methyl  bromide,  etc..  18147 
Quinclorac,  8660 
Pesticides;  experimental  use  permits,  etc.: ' 
Ciba-Geigy  Corp.  et  al.,  22474 
Crop  Genetics  Intematioiial.  9723  ■ 
Monsanto  Co.,  21635 
Pesticides;  receipts  of  Sute  registration,  61 14, 

19426 
Pesticides;  temporary  tolerances: 
Acetochlor.  18148 
Carbon  disulfide,  22232 
Chloroethoxyphoa.  7760 
Fenoxaprop-ethyU  22233 
Pyridate,  28179 

Rhone-Poulenc  AG  Co.,  19428 
Rohm  A  Haas  Co.,  22234 
Sandoz  Crop  Protection  Corp.,  19428,  22233 
Privacy  Act: 
Systems  of  records,  1 182 
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Reports;  avaiUbility,  etc.: 
.  Alphalu-globulin  accumulation,  renal 

toxicity,  and  neoplasia  in  male  rats,  data 
use;  risk  assessment  forum,  8123 
Carcinogen  risk  assessment;  cross-species 

scaling  factor,  24 152 
Ecological  risk  assessment,  22236 
Special  Interest  Group  Forum  for  Fish 
Consumption  Risk  Management;  user's 
manual;  availability,  2309S 
Superfund;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
Bakers  Basin  facility,  NJ,  27049 
BaxterAJnion  Pacific  Tie  Treating  Site.  WV, 

23587 
Bayou  Aux  Carpes  site,  LA,  3757,  13745 
Bennington  Landfill  Site,  VT,  287 
Benzene  NESHAP  litigation,  23096 
Great  Northern  Corp.,  East  Millinocket, 

ME,  288 
Hastings  Groundwater  Contamination  Site, 

NE,  14716 
Hawaiian  Island  Drum  Site,  MO,  11614 
Hazardous  Waste  Management,  Inc.  Site, 

TX,  19910 
J.L.  Waste  Oil  Site,  GA,  15315 
Kassouf-Kiroerling  Site,  FL,  2)241 
Lee  Farm  Site,  WI,  2743 
Lmemaster  Switch  Corp.  Site,  CT,  4629 
National  Smera|g  &.  Refining  Site,  GA, 

Point  of  Rocks  Superfund  Site,  VA,  1991 1 
Resolve  Manufacturing,  Inc.  Site,  NY,  3055 
Samey  Farm  Site,  NY,  23227 
Shore  Realty  Site,  NY,  27049 
South  Cavalcade  Site,  TX,  24495 
Superior  Electro  Finishes  Site,  NC,  6720 
Superfund  program: 
Confidential  business  information  and  data 

transfer  to  contractors,  1733 
Implementation  progress  1990  FY;  report  to 

Congress,  18148 
Improved  pump-and-treat  processes,  research 

proposals, '5453 
Risk  assessments;  settlement  policy,  6116 
Toxic  chemical  release  reporting;  community 
right-to-know — 
Hydrochlorofluorocarbons;  guidance 
document  availability,  28180 
Superfund  response  and  remedial  actions, 
proposed  settlements,  etc.: 
Buruss  Brothers  Site,  VT,  25035 
Toxic  a^d  hazardous  substances  control: 
Asbeyos — 
Model  contractor  accrediution  plan,  1913 
National  Directory  of  AHERA 

Accredited  Courses;  availability,  7387, 
22756 
Chemical  substance  inventory — 
Removal  of  61  incorrectly  reported 
chemical  substances,  26M2 
Chemical  testing — 
Conditional  exemptions,  4025 
Dau  receipt,  409,  3203,  5454,  8454,  11614, 
17907,  21657.  23227,  27972 
Confidential  business  information  and  data 
transfer  to  contractors,  3203,  3430,  4026, 
6721,  8123,  8124,  8873,  10354,  10355, 
12933,  22237,  23096,  23404 
Health  and  safety  data  reporting  rule 

applicability  to  modeling  studies;       / 
guidance  document  availability,  1733 
Lead  abatement  professionals;  model  worker 

training  course,  3756,  28865       , 
Premanufacture  exemption  applications, 
7388,  17908,  21244,  28180 
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Premanufacture  exemption  approvals,  6722, 
^       7587,  7928,  10491,  17908,  19911,  20828, 

22238,  23405,  25035 
Premanufacture  notices;  monthly  status 
reports,  3098,  %20,  9626,  9630,  10720, 
23494,  23498,  24176 
Premanufacture  notices  receipts,  913,  1263, 
1265,  2553,  3056,  3431,  4451,  4754,  6119, 
6120,  7389,  7586,  7927,  9550,  10667, 
11950,  14716,  18149,  19127,  19296, 
21242,  23097,  24040,  27462,  27774, 
27973,  28860 
Water  pollution  control; 
Administrator's  Point/Point  Source  Pollutant 

Trading  Project,  21244 
Clean  Water  Act- 
Class  I  and  II  administrative  penalty, 

19299 
Class  II  administrative  penalty  assessments, 

22238 
EfHuent  guidelines  development  plan, 

19748 
State  water  quality  standards;  approval 
and  disapproval  lists  and  individual 
control  strategies;  availability,  21087 
Disposal  site  determinations — 
Wareham,  Plymouth  County,  MA,  2553, 
6165 
Marine  sanitation  device  standard; 
petitions — 
Massachusetts,  27465 
Natiotial  pollutant  discharge  elimination 
^system;  State  programs — 
Connecticut,  9724  -   ■ 

Oklahoma,  17909 
Nonpoint  source  pollution  management 
programs;  coastal  zones  management 
measures;  guidance  availability,  26845 
Point/nonpoint  source  pollutant  trading, 

11312 
Wastewater  treatment  facilities;  private 
investment;  implemenCttion,  28867 
Water  quality  criteria: 
Ambient  water  quality  criteria  for  protection 
of  aquatic  life  from  metals,  24041 

EnTironmental  Quality  Council 

See  Council  on  Environmental  Quality 

Equal  Employment  Opportunity 
Commission 

RULES 

Age  Discrimination  in  Employment  Act: 

Waivers  removed,  4158 
Americans  with  Disabilities  Act; 
implementation: 
Discrimination  complaints  and  charges 
against  government  contractors  or 
subcontractors;  processing  procedures, 
2960 
Federal  sector  complaint  process,  12634 
Organization,  fimctions,  and  authority 
delegations: 
Federal  Operations  Office,  11430 
Records  and  reports  for  State  and  local 
governments;  waiver  of  reporting 
requirement,  26996 
Rehabilitation  Act;  implementation: 
Discrimination  complaints  and  charges 
against  government  contractors  or 
subcontractors;  processing  procedures, 
2960 
PROPOSED  RULES 

Age  Discrimination  in  Employment  Act;  Older 
Workers  Benefit  ProtectiortsAct,  10626 


Americans  with  Disabilities  Act: 
Employment  discrimination  complaints  or 
charges;  coordination  procedures,  14630 
Federal  regulatory  review,  11455 
Federal  sector  equal  opportunity  employment: 
Investigations  conducted  by  certified 
department  or  agency,  12663 
Records  and  reports  for  State  and  local 

governments,  27007 
Regulatory  agenda,  17462 
Rehabilitation  Act;  implementation: 
Employment  discrimination  complaints  or 
charges;  coordination  procedures,  14630 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  12821  ^ 

Americans  with  Disabilities  Act: 

Private  industry;  pilot  survey,  8762,  27973 
Meetings;  Sunshine  Act,  6058,  6278,  6550, 
8170,  15119 


Executiye  Office  of  the  President 

See  Central  Intelligence  Agency 

See  Council  on  Environmental  Quality 

See  Management  and  Budget  Office 

See  National  Drug  Control  Policy  Office 

See  National  Education  Goals  Panel 

See  Presidential  Commission  on  Assignment  of 

Women  in  the  Armed  Forces 
See  Presidential  Documents 
See  Science  and  Technology  Policy  Office 
See  Trade  Representative,  Office  of  United 

Sutes 

Export  Administration  Bureau 

RULES 

Export  administration  regulations;  revisions, 

4553 
Export  licensing: 
Cambodia  and  Laos;  Country  Group  Y, 

11576 
COCOM  participating  and  cooperating 
countries;  reexports  of  "A"  level 
commodities  to  destinations  in  country 
groups  QTVWY,  18817 
•  Commodity  control  list— 

COCOM  trade;  General  License  GCT; 

revision,  18819 
Exports  to  Hungary;  country  group  V, 

1980S 
Items  related  to  design,  development, 
production,  or  use  of  missiles;  batch 
mixers;  foreign  policy  controls,  26992 
Hong  Kong;  General  License  GCG  and 
GCT,  permissive  reexports,  higher  level 
computers  under  distribution  licenses, 
and  shorter  processing  time  frames, 
19334 
Missile  technology  destinations;  foreign 

policy  controls  expansion,  26773 
New  Zealand;  General  Licenses  GCG  and 
GCT,  permissive  reexports,  import 
certificate/delivery  verification 
procedure  establi^ment,  and  shorter 
^    processing  time  frames,  19335 
Soviet  Union,  territories  within  former 

geographical  area;  export  control  sutus, 
8 
Supercomputers;  exports,  reexports,  and 
intra-country  transfer  requirements, 
20963 


y' 


19279 


/ 


Special  licensing  procedures: 
Dittnbuaon  license  procedure;  reviooiiB, 

mis 

!><OTICES 

Export  control  retthctiom: 

COCOM  review  of  international  Hsis, 
Export  privileges,  actions  afliecting: 
A.  Rownthal  (FTY)  Ltd.  et  al..  I(M37 
Amiri.  Reza  Panjtan.  et  aL,  21037.  24242 
Behnnann.  Symone  Morris,  3613 
Botcher- Moller,  Bnan  A.,  et  al..  13049 
Callaghan.  Maryanne  E.  3614 
Deng.  Nan-Wei,  et  al .  23200 
Faheem  Ahmed  Khan.  10S38 
Frederick  Components  International  Ltd.. 

22709 
Intnibel  NV  et  al..  6383.  28907 
Japan  Aviation  Electronics  Indnitry  Ltd.. 

9333 
Johnson.  Richard  Clark,  et  aL.  9407 
Liu.  Yu-Hoa  et  al..  3613 
Mandel.  Arnold  I.,  et  al..  3246 
Merntt,  Al  Glenn,  27731 
MM  Technology  et  al .  19393 
Modarressi.  Ahmad.  10439.  27091 
Modarressi.  Majid.  4946 
Mukkar.  Shiv  Mohan,  22710 
CMuna.  Yuzo,  et  al..  3126 
Schmidt.  Clans  Naess.  12291 
Townsend.  John  Edward,  22711 
Wenzl.  George.  3614 
Wocot  International.  Inc..  14823,  20076 
Whyte.  David  Richard,  22712  I 

Foreign  availabiUty  assessments:  | 

Air  cvshion  vehicles  and  surface  effect  slipa, 

19109 
High  precision  bearings.  4947 
Hydroxyl  tenmnated  polybutadiene 
4948 
Meetings: 
Biotechnology  Technical  Advisory 

Committee.  5247 
Computer  Systems  Technical  Advisory 

Committee,  7727,  7728,  14560 
Electronics  Technical  Advisory  Committee. 

2077,  9687,  18865 
Materials  Processing  Technical  Advisory 

Committee.  5247.  11286.  21936 
Materials  Technical  Advisory  Committet. 

7909 
Militarily  Critical  Technologies  List 
Implementation  Technical  Advisory 
Committee,  876,  7909.  18865 
President's  Export  Council.  1896.  21389 
Sensors  Technical  Advisory  Committee. 

2516.  7728.  22208 
Telecommunications  Equipment  Technical 
Advisory  Committee.  5247.  9408,  13031. 
21229 
Transportation  and  Related  Equipment 
Technical  Advisory  Committee,  661, 
11287 
National  critical  technologies  development  and 
advancement;  workshop.  566 

Export-Import  Bank 

NOTICES 

Agency  mformation  collection  activities  under 

OMB  review.  1913,  4630,  24647 
Meetings: 
Advisory  Committee.  9233,  24260 

Fimily  Support  Administratioa 
Sw  Child  Support  Enforcement  Office 

24 


Sm  Community  Services  OfTfce 
Sw  Refugee  Resettlement  Office 

Fm  a««t  Ateiiditratioa 

■ULfS 

Farm  credit  system: 
Ehgibdity  and  scope  of  financing.  prtKeaain( 
sad  marketing  activities,  and  authorized 
iMurance  services.  6553 
Noadiacnmination  in  lending;  eligibility  and 

scope  of  financuig.  13635.  22157 
Organization — 
Service  cofporations;  certified  agricuharal 
iwtgajr  marketing  facilities,  26991 

PROPOSED  RULES 

Farm  credit  system: 
Aacasmeni  regulations  development 

negotiated  rulemaking  committee.  19403 
Asaesament  Regulations  Negotiated 
Rttlemalung  Coowuttee;  meetmgs. 
21755.  27006 
Loan  policies  and  operations — 

Muumum  capital  adequacy  standards; 
computation  of  permanent  capital 
ratios;  temporary  suspension.  26788 
Nondiscnmination  in  lending;  eligibility  and 

scope  of  financing,  1 882 
Ortanization.  director  competisation.  26786 
Personnel  administration,  etc.— 
Human  resources,  and  retirement  and 
thrift  savings  plans;  regulations 
removed,  26787 
Title  V  conservators  and  receivers,  23348 
Funding  and  fiscal  affairs: 

Eligible  bank  investments.  7672 
Funding  and  fiscal  affairs;  funding  operations; 
and  loan  policies  and  operations: 
Eligible  bank  investments.  7672 
Eligible  bank  investments;  correction,  3294 
Privacy  Act;  implementation,  8831 
Regulatory  agenda.  17638 

NOTICES 

Enforcement  documents;  disclosure  of  issuance 

and  termination;  policy  sutement,  9331 
Meetings;  Sunshine  Act.  310.  582.  1517,  3247, 
5209,  6163,  7948,  11792.  12962.  14876, 
20321.  24528.  27090 
y  Act: 

of  records.  6221 
communications  during  rulemaking; 
policy  statement,  1 1083 
r  appointments: 
Credit  Bank  of  Omaha,  27974 
Glendive  Production  Credit  Association, 

13099 
Milk  River  Production  Credit  Association, 

13099 
Southern  Idaho  Production  Credit 

Association,  13100 
Western  Montana  Production  Credit 

Association.  13100 
Western  Washington  Production  Credit 

Association.  13101 
Willamette  Production  Credit  Association. 
13102 

Fara  Credit  System  Assistance  Board 

NOTICES 

Administrative  dispute  resolution  policy  and 
program;  policy  statement.  23490 

Fanners  Home  Administration 


RULES 

Housing  and  Urban  Development  Reform  Act; 
implementation;  correction.  1313 


Pfugiani  regulations: 

Agricultural  Credit  Act;  implementation. 
20741 

Agricultural  resource  conservation 

demonstration  prt>gram  (Farms  for  the 
Future  Act  implementation).  4336 


Coofflunity  Csdlity  loans  and  grants;  solid 
waste  disposal  facilities,  4357,  21 192 
Beginning  farmers  or  ranchers;  assistance. 

19320 
DuiincM  and  industrial  loan  program.  4338 
Community  programs  guaranteed  loans,  6067 
Delinquent  farm  borrowers;  farmer  program 
account  servicing  policies  and  loan 
servicing  programs  availability,  18612 
Farmer  programs  insured  and  guaranteed 
loan  making  regulations;  exclusion  of 
crop  year  with  lowest  yield,  12991 
Federal  statute  of  limitations— 
Real  estate  title  clearance  and  loan  closing, 
3276 
Insured  farmer  program  loans;  pledging  all 

assets  as  collateral,  18674 
Property  management- 
Single  family  housing  security  property, 
conveyance  by  deed  in  lieu  of 
forecloaure.  1370 
Suitable  inventory  farm  property;  holding 
period.  19326  S^ 

Rural  development  programs;  d^very 

system.  11333  v 

Rural  housing—  '^ 

Guaranteed  loans,  1637 
Section  709  loan  policies,  procedures,  and 
authorizations,  3922 
Servicing  and  collections — 
Loans  secured  by  real  estate;  final 
payment,  774 

PROPOSED  RULES 

Program  regulations: 
Housing  preservation  grant  program;  repair 

and  rehabilitation  assistance,  1678 
Rural  housing- 
Guaranteed  loan  program,  17838 
Section  502  loan  policies,  procedures,  and 
authorizations,  17838 
Rnrd  rental  housing  assistance;  cost 

containment  and  vulnerability,  27379 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Housing  demonstration  program,  4392 
Rural  housing  targeting  set  aside  funds,  3984 
Section  313  loan  fimd  recipienU  1991  FY;  list, 
3739 

Federal  Ariation  Administration 

RULES 

Air  carrier  certification  and  operations: 
Airport  sign  requirements,  13162,  23126 
Commercial  passenger  or  cargo  operations; 
certification  and  operating  requirements 
(SFAR  No.  38-2),  23922 
Ground  proximity  warning  systems,  9944 
Transport  category  airplanes;  Type  III 
emergency  exits  (smaller  over-wing 
exits),  improved  access,  19220 
Correction,  29120 
Airport  radar  service  areas.  20044,  28461 
AirspKe  reclassification.  328,  3090,  9642 
Airspace  reclassification;  correction,  11373 
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Air  traffic  operating  and  flight  rules: 
Airport  noise  control;  Stage  2  airplanes 

operating  in  48  contiguous  United  States 

and  District  of  Columbia;  reporting  and 

recordkeeping  requirements,  5977 
Flight  recorders  and  cockpit  voice 

recorders,  193SO 
Flights  between  United  States  and  Libya; 

prohibition  (SPAR  No.  65),  14472 
Grand  Canyon  National  Park.  AZ;  flight 

rules  in  vicinity,  26764 
Prohibition  against  certain  flights  between 

United  Sutes  and  Yugoslavia,  28030 
Airworthiness  directives: 

Aerospatiale,  3000,  3001,  8063,  14793,  27146, 

27153 
Aerostar  Aircraft  Corp.,  20742,  23135 
Airt>us,6068,  9155,  11137 

Airbus  Industrie,  1075.  5372,  5375,  8257, 
13008,  15007,  28602 

Air  Cruisers  Co.,  779,  23526 

Beech,  3516,  3927,  7649,  8060,  8721,  10985, 
13004,  18396,  28598 

Bell,  606,  8722,  10285.  19797,  23527 

Boeing,  179,  780-783,  784,  786,  2446,  3002, 
3004,  3928,  4153,  4840,  4842,  4843.  4848, 
4925,  5373,  5976,^070,  6665,  8259,  8839, 
9168,  9169,  9381,  10126-10128,  10415- 
10421,  10801,  12868,  12869,  12963, 
15008-15011,17851,19529,19799,19800, 
21207,  21729,  22426,  27147 

British  Aerospace,  5369,  5371,  8260,  8574, 
8723,  9170,  9171,  10422,  17852,  17853, 
19530,  19532,  19802,  20198,  21726, 
23049,  23528-23530,  27154 

Canadair,  Ltd.,  3006,  27157 

Collins,  3929 

Dassault  Aviation,  787,  4845 

deHavilland,  10803,  27355 

Eiriavion,  8576,  10985 

EMBRAER,  3517 

Fokker,  19531 

General  Dynamics,  9382 

General  Electric  Co.,  2639,  8724,  19079, 
23126 

Gulfstream,  8061 

Hamilton,  13641 

Israel  Aircraft  Industries,  Ltd.,  28599,  28603 

Lockheed,  21727.  24356 

McDonnell  Douglas,  180,  182,  789,  791, 
1076,  2013,  2014,  3931,  5379,  6190, 
10131,13639,14751,15006,19249, 
27149,  27155 

Mooney  Aircraft  Corp.,  23053 
■-   Piper,  13006,  24938-24941,  28597 

Pratt  &  Whitney.  177,  19081,  23050,  28600 

Rockwell  International/Collins,  20744 

SAAB-Scania,  3935,  4846,  4847,  5051,  5376, 
8261,  10132,  19374 

Short  Brothers,  PLC,  605,  3936 

Textron  Lycoming,  28457 

Tuibomeca,  792 

Wytwomia  Sprzetu  KoAunikacyjnego,  5378 
Airworthiness  standards: 

Special  conditions — 
Aerospatiale  model  AS-365N2  "Dauphin" 

helicopter,  9167 
Beechcraft  model  A36  airplane,  2444 


Beech  model  200,  A200,  and  B200  series 

airplanes,  1220 
Beech  model  58  series  airplanes,  8719 
Bell  Helicopter  Textron  model  412  search 

and  rescue  (SAR)  helicopter,  12867 
Bell  Helicopter  Textron  models  212  and 

412  helicopters,  23523 
British  Aerospace  MS  125-700A  airpltOies, 

22165 
Cessna  551  airplane,  modified.  6 
Cessna  Aircraft  Co.,  model  650,  Citation 

VII.  airplane,  602    , 
DeHavilland  DHC-102  and  103  airplanes, 

13003 
McDonnell  Douglas  model  DC-9-81.  9-82. 

and  9-83  series  airplanes,  338 
Sikorsky  model  S-76C  helicopter,  3515 
Twin  Commander  model  690,  690A,  and 
690B  series  airplanes,  2223 
Transport  category  airplanes;  vibration, 
bufTet,  and  aeroelastic  stabiUty 
requirements,  28946  ' 

Aviation  Maintenance  TechnicaT  Schools 
(AMTS);  regulations  revision,  28952 
Compulsory  reporting  points,  340 
Control  areas,  12871 

Control  zones,  11675,  19803,  19804,  279ri 
IFR  altitudes,  6192,  24358 
Jet  routes.  28460 

Restricted  areas.  8840,  19251,  22427,  26771 
Standard  instrument  approach  procedures, 
1077,  1080,  1222.  1223,  4360,  4361,  5977, 
5980,  6468,  6473,  8397,  8400.  9660.  9662. 
■11676.  11678,  14477,  14479,  18811,  18812, 
21593,  21595,  24181,  24182,  26772,  28999 
Terminal  control  areas  and  airport  radar 

service  areas,  166 
Transition  areas,  10804.  10986,  14475,  14476, 
19376.  19804.  20572,  20745,  22643.  24357 
VOR  Federal  airways,  11575,  11576,  19250, 

20401,  27158,  28459,  28460,  28999 
VOR  Federal  airways  and  jet  routes,  341 
VOR  Federal  airways,  jet  routes,  and 
compulsory  reporting  points,  '19083 

PROPOSED  RULES 

Airport  radar  service  areas,  4168.  4589 
Airport  security: 
Unescorted  access  privileges;  employment 
investigations  and  criminal  history 
record  checks,  5352,  8834 
Meetings,  12396 
Airspace  terminal  reconfiguration,  18954 
Air  trafiic  operating  and  flight  rules: 
Grand  Canyon  National  Park,  AZ;  flight 

rules  in  vicinity  (SFAR  No.  50-2),  4352 
Instrument  approaches  and  visual  flight  rules 
operations  in  high  pressure  weather 
conditions;  temporary  restrictions.  8830 
National  Airspace  System;  air  traffic  control 
radar  beacon  system  and  mode  S 
transponder  requirements,  23038 
Airworthiness  directives: 
Aerospatiale,  5081,  7562,  7894,  7895,  10838, 

13669 
Aerostar  Aircraft  Corp.,  2232,  2233 
Airbus  Industrie.  649,  855,  1120,  5086,  5091, 

14366,  18840,  22443.  26797.  27191,  27712 
Allison,  20800 
Beech,  237,  1690,  7559,  7673,  10443,  15036, 

20063 
Beech  etal.,  11921 
Bell,  18,  19265 
Bendix/King,  7332 

Boeing,  19,  650-655,  1122,  1124,  1229,  1692, 
1696,  5093.  5096.  6551.  7334.  7338,  7676. 
7681,  8734,  9077,  9215,  9392-9394, 


10301,  10617,  10840,  10844,  11589, 
11797,  11922,  11924,  12467.  14751, 
15260,  18841.  19266.  21219,  22445, 
23549.  23966,  26629.  27197.  29120 

British  Aerospace.  1230,  2486,  2487,  2489, 
2490.  2491.  2492.  2692.  2693,  2694,  2695, 
2696,  2697,  5082,  5099,  10618,  10743. 
10747,  10836,  14627,  15258,  15263, 
18843,  18845,  2191 1,  23168,  23550, 
23968-23973,  26631.  26798,  27953,  27955 

Canadair,  Ltd.,  21,  9078,  11352 

Cessna,  13062,  13325,  14518 

Dassault,  18847 

deHavUland,  11696 

EMBRAER,  1 1023 

Fairchild.  8585.  10745, 18119 

Fokker.  11926.  13671,  14799-14801.  15259, 

18849,  23552,  24200,  27192.  27194 
Garrett,  6690  .  ;i 

General  Electric  Co.,  857  • 

Israel  Aircraft  Industries  (lAI),  Ltd.,  2492. 

7682 
Israel  Aircraft  Industries,  Ltd.,  23975 
McDonnell  Douglas,  656,  1697,  2494,  11927, 
12888.  23553.  23976.  24395,  24401, 
24407,  26800,  27199,  27200,  29120 
Piper,  3033.  3966,  7328-7331,  7560,  23978 
Pratt  &  Whitney,  1126,  2857,  27195 
Precision  Airmotive,  23169 
SAAB-Scania,  7684,  14368 
Short  Brothers,  PLC,  20213 
Airworthiness  standards: 
Special  conditions — 
Canadair  CL-600-2B19  regional  jet 

airplane,  13058 
Convair  model  340  or  440  airplanes.  1 1693 
Extra-Flugzeugbau  GmbH  model  300 

series  airplanes,  23165 
FFT  model  Eurotrainer  2000  series 

airplanes,  11691 
Grob  Model  G520T  series  airplanes,  9513 
McDonnell  Douglas  model  MD-90  series 

airplanes,  13061 
Slingsby  T67-M260  airplane,  12242 
Control  zones,  11700,  11929.  14523.  19408, 

20433,  20572,  21913.  22672 
Control  zones  and  transition  areas.  20064 
Helicopters;  alternative  noise  certification 
procedure  for  normal,  transport,  and 
restricted  categories,  28142 
Jet  routes,  10303-10305,  10841,  10846.  20218, 

23126,  28469 
Navigational  facilities: 
Airport  traffic  control  services  and 

navigational  facilities;  establishment  and 
discontinuance  criteria — 
LOKAN-C  nonprecision  approach 
procedures,  3830 
Restricted  areas.  12889,  19409,  20066 
Rulemaking  petitions;  summary  and  disposition, 
236,  383,  6570,  7893,  10836,  11921.  18118. 
19407,  19556,  23165,  29052 
Terminal  control  areas,  14670 
Transition  areas,  11698,  11699,  11701,  IW520- 
14523,  15264,  15265,  18120,  1982)/ 20215, 
20216,  22186,  24202,  24412 
Transition  areas  and  control  zones,  24413 
VOR  Federal  airways,  10306.  10843,  10847, 
10848,  13672.  20067,  20217,  20219,  20801, 
21633,  22022,  23126,  23257 
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FAA 

NOTICES 

Advisory  circulars;  svailaMity,  etc.: 
Aircrait — 
Airplane  flight  manual,  131S3 
Airships;  design  criteria,  4238  ^ 

Identification  and  registratioa  marking. 

24842 
Non-metallic  compartment  interior 
components  manufacture;  quaUt] ' 
control.  6883 
Surplus  military  turbine  powered 
airplanes;  pilot  quabficatioa  and 
operation,  2299 
Suspected  unapproved  parts,  detecting  and 
reporting,  6763 
Airplanes,  small — 
Put  23  airplanes;  electronic  display 

instrument  systems  installation,  4239 
Part  23  airplanes;  flap  interconnectioas, 

663S 
Part  23  airplanes;  flight  structure  and 
pressurized  cabin  fatigue  and  fail-safe 
evaluation.  232SI 
Airport  noise  compatibility  program: 
Bloomington-Normal  Airport,  IL,  2285K> 
Greater  Peoria  Regional  Airport,  IL,  131S4 
Lanai  Airport.  HI.  8951 
Lihue  Airport,  HI,  8952 
Middle  Georgia  Regional  Airport,  GA, 

20316 
Minneapolis-St.  Paul  International 

MN.  6541,  9754 
Moiokai  Airport,  HI,  8953 
Monroe  Regional  Airport,  LA,  10396 
Noise  exposure  map — 
Albuquerque  International  Airport,  NM, 

949 
Alkntown-Bethlehem-Easton  International 

Airport.  PA,  22852 
Baton  Rouge  Metropolitan  Airport,  LA, 

13153 
Bolton  Field  Airport,  OH.  18200 
Cheyenne  Airport,  WY.  4240 
Erie  International  Airport.  PA.  1200 
Hayward  Air  Terminal.  CA.  22853 
Manchester  Airport,  SH,  22854 
McClellan-Palomar  Airport,  CA,  425 
Merrill  Field  Airport,  AK,  5206 
Montgomery  County  Airpark,  MD,  3454 
Ohio  State  University  Airport,  OH,  10397 
Orlando  Executive  Airport,  FL,  20317 
Roanoke  Regional  Airport,  VA,  24323 
Springfield  Regional  Airport,  MO.  4054 
Valley  International  Airport,  TX,  11134 
Worcester  Municipal  Airport,  MA,  11133 
North  Las  Vegas  Air  Terminal.  NV.  21846 
Phoenix  Sky  Harbor  International  Airport, 

AZ.7945 
Portland  International  Airport,  OR,  1)155 
Redding  Municipal  Airport,  CA.  21319 
Ryan  Airfield,  AZ.  6662 
Space  Center  Executive  Airport  FL,  22851 
Toledo  Express  Airport,  OH.  21320 
Tucson  International  Airport.  AZ.  68S3 
University  of  Illinois- Willard  Airport,  IL, 

10398 
Wiley  Post  Airport,  OK.  21847 
Civil  penalty  actions;  Administrator's  decisions 
and  orders;  index  availability,  2299.  12359 
Committees;  establishment,  renewal, 
termination,  etc.: 
Air  Transportation  Personnel  Training  and 
Qualifications  Advisory  Committee. 
4507 
Aviation  Rulemaking  Advisory  Com^ttee, 
1297.  13QD,  5295.  26683 


Pilot  and  Aviation  Maintenance  Technician 
Shortage  Blue  Ribbon  Panel.  10943 
Environmental  sutements;  availability,  etc.: 
Bergstrom  Air  Force  Base.  TX;  conversion 

to  air  carrier  airport,  28709 
Detroit  Metropolitan  Wayne  County 

Airport,  MI.  8507 
Kent  County  International  Airport  MI. 

22523 
Minneapolis-St  Paul  region,  MN,  11344 
Salt  Lake  City  International  Airport.  UT, 

1789 
San  Diego  International  Airport-Lindbergh 

FkU.  CA,  742,  2128 
Syracuse  Hancock  International  Airport 

NY.  9755 
Taos  Municipal  Airport  NM.  12370 
Tweed-New  Haven  Airport.  CT.  13156 
Exemption  petitions;  summary  and  disposition, 
1201,  1300,  2639,  4507,  5036,  6542.  7423. 
7424.  8789.  9585.  10399.  10945,  11135. 
11768.  11982.  11983.  12376.  14616.  18201. 
19142,  20861.  23252,  26885.  26887,  27505, 
27995.  28898 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Airway  science  program.  9586.  23609 
Meetings: 
Aeronautical  mobile  satelUte  services, 
minimum  operational  performance 
standards;  Special  Committee.  65.  9304 
Aeronautics  Radio  Technical  Commission. 
742.  743.  2129,  2804,  3669,  4789.  6055 
Airborne  Loran-C  area  navigation 

equipment  Ad  Hoc  Group. .  8308 
Airplane  ground  deicing;  international 

conference.  19453 
Air  Traffic  Procedures  Advisory  Committee. 

7946.29113 
Aviation  Rulemaking  Advisory  Committee, 
2129.  3812.  5206.  5926.  7947.  8790.  9755, 
11352,  14441.  14745.  14858.  19143. 
21322.  21697,  22281.  27995 
Aviation  Security  Advisory  Committee, 

3812.  4789.  6764.  12953,  24842 
Aviation  System  Capacity  Advisory 

Committee,  29114 
Future  air-ground  communications  in  VHP 
aeronautical  band  (118-137  MHz); 
Special  Committee.  72.  9304 
Future  airport  and  terminal  area 
communication,  navigation,  and 
surveillance  systems,  user  requirements; 
Special  Committee,  66,  11769 
GNSS  Transition  and  Implementation 
Strategy  Task  Force.  8508.  12370 
Ground-based  electronic  equipment 

minimum  general  specifications;  Special 
Committee.  75.  9305 
Informal  airspace  meetings — 

North  Carolina,  14745 
Lithium  batteries:  Special  Committee.  68. 

11769 
Open  systems  interconnection  (OSI);  aviation 
systems  design  guidelines;  Special 
Committee,  62,  10690 
Pilot  and  Aviation  Maintenance  Technician 

Shoruge  Blue  Ribbon  Panel,  15348 
Research,  Engineering,  and  Development 
Advisory  Conunittee,  6344.  20861. 
24696 
RTCA.  Inc..  13787.  13788.  15349.  19144. 

19958.  22855.  22856.  24294.  24295 
Technical  Management  Committee.  12370 
Title  XUl  standard  premium  insurance 
policy,  5207 


Traffic  alert  and  collision  avoidance  systems 
airborne  equipment  minimum 
operational  performance  standards; 
Special  Conunittee.  47,  8508 
North  American  Datum  of  1983  (NAD  83); 

implemenution,  20141 
Passenger  facility  charges;  applications,  etc.: 
Akron-Canton  Regional  Airport  OH.  1 1982 
Allentown-Bethlehem-Easton  International 

Airport.  PA.  23609 
Baltimore- Washington  Intenutional  Airport 

MD.  11770,  18201 
Baton  Rouge  Municipal  Airport  LA,  26685 
Charlottesville-Albemarle  Airport  VA,  7840 
Cleveland  Hopkins  International  Airport 

OH,  27996 
Detroit  Metropolitan  Wayne  Counjy 

Airport,  MI,  27996 
Erie  International  Airport  PA,  13788 
Golden  Triangle  Regional  Airport  MS.  3813 
Greater  Buffalo  International  Airport  NY, 

4790 
Greater  Rockford  Airport  IL.  11981 
Great  Falls  International  Airport  MT.  23254 
Gulfport-Biloxi  Regional  Airport  Authority. 

MS.  et  al..  21848 
Hattiesburg-Laurel  Regional  Airport  MS. 
Huntsville-Madison  County  Airport 

Authority.  AL,  et  al.,  19144 
John  F.  Kennedy  International  Airport  NY. 

etal..  11770.  18202 
Kent  County  International  Airport.  MI, 

24842 
Key  Field  Airport  MS.  19454 
Killeen  Municipal  Airport  TX.  28709 
Lake  Tahoe  Airport.  CA,  10400 
Lambert-St.  Louis  International  Airport 

MO.  24294 
Lawton  Municipal  Airport  OK,  53^ 
McCarran  International  Airport,  lA^,  3285 
Memphis  International  Airport  TN,  6345 
Metropolitan  Oakland  International  Airport 

CA,  14442 
Midland  International  Airport  TX,  28346 
Miimeapolis-St.  Paul  Intenutional  Airport 

MN.  4241 
Missoula  International  Airport  MT.  8509 
Morgantown  Municipal  Airport  WV,  2361 1 
Muscle  Shoals  Regional  Airport  Authority 

et  al..  10944 
Nashville  International  Airport  TN.  29114 
Palm  Springs  Region  Airport.  CA,  10690 
Philadelphia  Intematioiial  Airport  PA, 

12954 
Port  Columbus  International  Airport  OH, 

12955 
Portland  International  Airport,  OR, 
Robert  Mueller  Municipal  Airport,  TX,  4242 
San  Jose  International  Airport.  CA.  14442 
Sarasota-Bradenton  Airport  FL,  10785 
Savaimah  Airport  Commission.  GA.  4241 
Seattle-Tacoma  International  Airport,  WA. 

18946  ■ 

Sonoma  County  Airport  CA,  24295 
Southwest  Florida  Regional  Airport  FL. 

22856,  28899 
Stapleton  International  Airport/Denver 

International  Airport  CO,  5506 
Tulsa  International  Airport,  OK.  5506,  6551 
Twin  Falls-Sun  Valley  Regional  Airport  ID, 

18947 
University  Park  Airport  PA,  23610 
Worcester  Municipal  Airport  MA.  23234 
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Technical  standard  orden: 

Airborne  supplemental  navigation  equipment 
using  global  positioning  system,  14617 

Lift  preservers,  21849 

Safety  belts,  930S 

Two-way  radio  communications;  dances  for 
prevention  of  blocked  channels  due  to 
unintentional  transmissions,  9305 

Federal  Bnreaii  of  iBTestigation 

NOTICES 

Meetings: 
National  Crime  Information  Center 

Advisory  Policy  Board,  19647 
Uniform  Crime  Reporting  DaU  Providers 

Advisory  Policy  Board.  SI80 

Federal  C^ommanicatioiis  Commission 

RULES 

Common  carrier  services: 
Access,  charges — 
Average  schedule  formulas,  4856 
Local  exchange  carrier  validation  and 
billing  information  for  joint  use 
calling  cards;  interexchange  carrier 
nondiscriminatory  access,  24379 
Access  code  call  compensation  for 

competitive  payphone  owners,  21038 
Computer  III  remand  proceedings;  Bell 
Operating  Company  and  Tier  1  local 
exchange  company  safeguards,  4373 
Domestic  mobile  satellite  service,  1226 
Enhanced  services- 
Bell  Operating  Companies'  open  network 
architecture  plans;  computer 
technology,  2842 
Inside  wiring  installation  and  maintenance; 

detariflmg,  9670 
International  accounting  and  collection  rates 
,  regulation;  international  private  lines 

resale,  646 
Correction,  5510 
International  traffic  and  revenue  reports, 

8579 
Long  distance  carrier  selection;  consumer 
protection  from  unauthorized  switching 
("slamming"),  4740 
Operator  service  access  and  pay  telephone 

compensation,  10998^ 
Protocol  processing;  partial  reconsideration 

petition  denial,  5391 
Public  mobile  services- 
Cellular  customer  premises  equipment  and 

radio  services;  bundling,  28466 
CeHular  geographic  service  areas; 

boundary  determination,  13646 
Cellular  radio  telecommunications  service; 
comparative  renewal  proceedings 
standards,  3026 
Cellular  service;  unserved  areas 

applications,  829 
Cellular  services;  resale  policies,  27704 
Domestic  public  cellular  radio  service; 

X"  lar  telephones  use  in  aircraft, 
me  and  on  ground;  and  cell 
I  enhancers  use,  830 
Satellite  communications — 
R^erence  bandwidth  B(Hz)  and  Lw(dB); 
^  mmimutn  permissible  interference 
'"^     power,  21214 
U.S.  licensed  separate  international 

satellite  systems;  permissible  scope  of 
services;  policy  satement,  14798 
Service  disruptions  notification,  7883 
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Tariffc— 
Interstate  kmg-distance  market|riace 
competition,  6481,  20206 
Telephones;  hearing  aid  compatibility,  27182 
Communications  equipment: 
Radio  frequency  devices- 
Auditory  assistance  devices  for  hearing 
impaired;  additional  frequencies, 
13047 
Electro-magnetic  emissions  from  digital 
devices;  measuring  procedure,  24989 
'  Television  receivers;  closed-caption  decoder 

requirements,  19093 
Delegations  of  authority;  forfeiture ' 

proceedings,  18088 
Organization,  functions,  and  authority 
delegations: 
Chief  Engineer  at  al.;  forfeiture  proceedings, 
18088 
Correction,  22181 
Practice  and  procedure: 
Broadcast  licensing  proceedings- 
Forfeitures,  standards  for  assessing;  policy 
statement,  24986 
Comparative  hearing  process; 

electromagnetic  spectrum  allocation, 
licensing,  and  use,  efficiency  and 
innovation,  19386 
Dominant  carriers  rates;  price  cap 

reconsideration  petitions  dismissed  as 
moot,  3133 
Drug  related  crimes,  convictions;  Federal 

benefits,  denials,  186 
Forfeiture  proceedings,  23161 
Mass  media  and  common  carrier  services; 

schedule  of  charges,  23160 
New  services  allocation;  pioneer's 

preference;  procedures  estabUshment, 
7879 
Radio  broadcasting: 
AM  broadcast  sutions— 

Technical  assignment  criteria,  1 1689 
Broadcast  services;  multiple  ownership  rules, 

etc.,  18089 
Harmful  hoaxes;  definition  and  fines,  28638 
Lowest  unit  charge  requirement,  27367 
Ownership  rules;  spousal  attribution  policy 

sutement,  8845 
Political  programming  policies;  reasonable 
access,  189,  27705 
Radio  services,  special: 
Amateur  services- 
Examination  credit  for  handicapped 
persons,  21040 
Citizens  Band  radio  to  assist  travelers; 

clarification,  22441 
Interactive  video  and  daU  service;  spectrum 

allocation  and  estabUshment,  8272 
Maritime  services- 
Automated  maritime  telecommunications 

systems,  26779 
Global  Maritime  Distress  and  Safety 
System;  international  distress 
communications  change  from  manual 
ship-to-ship  to  automated  ship-to- 
shore  system,  9063 
Miscellaneous  amendments,  26778 
VHF  marine  radio,  channel  9;  second 
calling  channel,  19552 


FCC 

Private  land  mobile  services— 
220-222  MHz  service  rules,  24192 
Bandwidth  authorizations;  24.05-24.25  and 
33.4-36.0  GHz  frequency  bands  use, 
8422 
Fire  radio  service  frequency  153.83  MHz 

output  increase,  etc.,  26606 
Motion  picture  radio  service  eligibility 

criteria  expansion,  19811,  27184 
Secondary  fixed  operations  in  450-470 
MHz  band.  24991 
VHF  marine  channel  16;  synthesized  voice 
use  for  distress  communications,  8727 
Radio  sUtions;  table  of  assignments: 
Alabama,  8421,  10999. 
Arizona,  3134,  5861.  10741 
Arkansas,  1651,  2843,  2844,  22438,  23162 
CaUfomia,  5862,  7885,  8421,  872^  10427, 

12734,  21896,  27368,  28111 
Colorado,  9504,  12734 
Florida,  188,  5391,  6687,  8726,  10293,  10999, 

24554 
Georgia.  188,  5392,  10294,  10427,  13323. 

28111 
Hawaii,  5392,  24554 
niinois,  10741,  22439 
Indiana,  19809,  2244a  27368 
Iowa.  1^,  6074,  6202.  766a  8580,  13323 
Kansas,  11432,  12465 
Kentucky,  19809,  22440,  27368 
Louisiana.  2843.  5393,  10428,  21352.  22441 
Maine,  6075 
Michigan,  5393 

Minnesota,  3135,  3951,  766a  7885,  10428 
Mississippi,  1651,  3135 
Missouri,  3135,  5393,  64«i,?6561,  7660, 

11432,20771,21040,21352 
Nebraska,  3136,  13323 
Nevada,  5862 

New  Mexico,  3951,  14646,  23162 
New  York,  7660,  17856 
North  Carolina.  1650.  2480.  3 1 36.  ,7886, 

19809 
North  Dakota,  10428,  14491 
Oklahoma.  1651,  5394,  10294,  17856,  22441 
Oregon,  6075 
Pennsylvania,  3952 
South  Carolina,  2480,  3136,  14491,  198ia 

28111 
South  Carolina  et  al.,  13324 
Tennessee,  12733,  19095,  21896,  22440 
Texas,  189,  831,  1652,  2843,  3952,  4163.  5394, 
6076,  7661,  8422,  8580,  10742,  17856, 
198ia  21353 
Virginia,  8581 
Virginia  et  al.,  10741 
Virgin  Islands,  1652 
Washington,  8726 
West  Virginia,  21353 
Wisconsin,  165a  4857,  5862,  8455,  198ia 
27369 
Television  broadcasting: 
Advanced  television  (ATV)  service 

implementation,  21744 
Cable  television  systems- 
Technical  and  operational  requirements, 
11000 
Lowest  unit  charge  requirement,  27367 
Low  power  television  stations;  license 

renewal  requirements,  14646 
Ownership  rules;  spousal  attribution  policy 

sutement,  8845 
Political  advertisements;  sponsorship 
identification  requirements,  8278 
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Politica]  progrminining  policies;  reasonable 
acces*.  IW,  27705 
Tdevision  sutiofis;  Ubie  of  assignineiits: 
Arkansas,  788S.  10999 
California.  3134 
Guam,  4SS7 
Texas,  HOOD 

PROPOSED  RULES 

Common  carrier  services: 
2.1  and  2.S  GHz  bands  frequencies  use, 

24006 
Access  charges — 
Local  exchange  carrier  validation  aiid 
billing  information  for  joint  use 
calling  cards;  billing  name  and  address 
service<«pquirements,  244S9 
Automatic  telephone  dialing  systems  and 
telephone  facsimile  machines;  unsolicited 
telemarketing  restrictions,  18445 
Frequency  allocations  table  amendments; 
new  emerging  technologies  spectrum, 
12792 
INMARSAT  Telex  traffic;  unrouted  ship-lo- 

overseas  allocation  method,  18444 
International  competitive  carrier  decision 

(1985>,  modification,  3038 
Local  exchange  earners;  Nil  codes  and 
other  abbreviated  dialing  arrangements. 
22681 
0+  InterLATA  calls;  billed  party 

preference.  24574 
Pay-per<all  rules;  clarification  and 

modification,  26642 
Video  programming  provision  by  telephone 
carrier  (video  dialtone)  in  its  service 
area,  4391 
Frequency  allocations  and  radio  treaty  matters: 
Pioneers  preference  for  low-earth  orbit 
satellites  below  I  GHz.,  6695 
Frequency  allocations  table  amendments;  new 

emerging  technologies  spectrum,  5993 
Industrial,  scientific,  and  medical  equipment: 
Radio  noise  and  interference  control; 
intermitional  standards,  10453 
Interstate  tariffs;  intersute  common  carrier 

telecommunications  services,  6487 
Low-Earth  orbit  satellites  data  messaging  and 
position  determination  services  negotiated 
rulemaking  advisory  coimnittee,  18857 
Practice  and  procedure: 
Alternative  dispute  resolution  procedures, 

20238 
Comparative  broadcast  hearing  process  for 
new  applicants;  policy  statement,  14683, 
21226 
Formal  complaints  against  common  carriers, 

9528 
Tariff  filing  petitions,  24205 
Privacy  Act;  implementation,  21052 
Radio  broadcasting: 
Commercial  FM  stations;  applications 

processing  procedures;  correction,  242 
Investment  in  broadcast  industry,  14684 
Radio  services,  special: 
Aviation  services — 
Emergency  locator  transmitters;  406.025 
MHz  use  authorization,  26812 
Maritime  services — 
Vessel  TrafRc  Services;  San  Francisco, 


CA.  addition,  11704 
Private  land  mobile  services— 
220-222  MHz  frequency  band  use,  4180 
End  user  and  mobile  licensing  information 
requirements;  modification  and 
elimination,  20069 
Loading  requirements  for  900  MHz 

trunked  SMR  sUtions,  6570 
Radio  bands  (prior  1968)  spectrum 

efficiency.  8854 
Specialized  radio  systems;  elimination  of 
separate  licensing  of  end  users,  20070 
Radio  sUtions;  table  of  assignments: , 
Alabama.  11458 
American  Samoa,  19836 
Arizona.  12794 
Arkansas.  6083.  14686,  24577 
California,  2883.  5870.  62  la  10749,  14687, 

21369.  27415 
Colorado,  2884 
Florida,  3158,  3C82,  4180,  11458,  11459, 

19105,  21368 
Georgia,  5412,  12793,  13328,  19105,  21919 
Hawaii.  5412 
Indiana,  6083 

Iowa.  14553.  14687.  19836.  28163 
Kentucky.  6083,  6084 
Kentucky  et  al.,  6083 
Louisiana,  866,  7704,  11459,  24577 
Michigan,  12793,  21761 
Minnesota,  9530,  17870,  19837,  21055.  21919 
Mississippi,  9530 
Missouri.  5870,  21055 
Montana,  14688 
Nevada,  5870 
New  Mexico.  14554        ^ 
New  York,  14688,  27416.  28163 
North  Carolina.  3159,  14553,  14554 
North  Dakota,  9530 
Ohio.  10750,  14554 
Oklahoma.  10454 

Oregon,  2884,  20805,  21056,  28162 
Puerto  Rico,  23567 
South  Carolina,  79Q2,  10327,  14555 
South  Dakota,  4179 
Tennessee.  7902,  13328 
Texas,  867.  868,  11058,  21920 
Vermont,  23188 

Virginia,  867,  8430.  20806.  28162,  28167 
Virgin  Islands.  23567 
Washington,  7704,  13328.  14555 
West  Virginia.  5413.  8430 
Wiscbnsin.  4859  > 

Regulatory  agenda.  17646 
Television  broadcasting: 

Advanced  television  (ATV)  service 

implementation.  21755 
Advanced  television  (ATV)  systems.  2703 
Aural  broadcast  STL  and  ICR  sUtions  and 
TV  low  power  auxiliary  stations; 
technical  and  operations  requirements; 
withdrawn.  4592 
Broadcast  services;  video  marketplace.  28163 
Cable  television  systems — 

National  television  networks;  common 
ownership  prohibition  elimination, 
868,  6792 
Television  stations;  table  of  assignments: 
Arkansas,  866 
Washington.  9680 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  288,  1265,  1266,  1734,  2909, 
2910,  3758,  4630.  6023,  6120,  6606,  8455, 
8762,  9551,  9552,  11480.  1 1481.  12316, 
12318,  12501,  13102,  13355,  14574,  14717. 


^ 


14836,  15084,  18492,  18878.  19300,  19301. 
23101,  24041.  24496.  25036,  27051,  27777, 
28869 
Automated  Reporting  Management 

Informatioa  System  (ARMIS>,  revision, 
6224 
Committee^  establishment,  renewal, 
termination,  etc.: 
Small  Business  Advisory  Committee,  10763 
Common  carrier  services: 
International  traffic  data;  reporting 

requirements,  23587 
Service  disruption  notification;  facsimile 
machine  (FAX)  installation,  12317 
Communications  Act;  agency's  exclusive 

authority  to  detomine  if  broadcasters  have 
violated  lowest  unit  charge  requirement  of 
sectioa  315(b);  declaratory  ruling,  1478 
Meetings: 
Advanced  Television  Service  Advisory 

Committee,  6224,  8124,  12318 
Emergency  Broadcast  System  Advisory 

Committee,  12318 
Network  Reliability  Council,  4757,  I250I, 
27975 
Meetingr,  Sunshine  Act,  1311,  5046,  6781, 

8516.  11792,  20324,  24528,  26889 
National  Exchange  Carrier  Association,  Inc.; 

average  schedules  modifications,  4879 
Privacy  Act: 

Systems  of  records,  21091 
PuUic  safety  radio  communications  plans: 
California,  289 
Lubbock  area.  1267,  11084 
Northern  California  area,  2I24S 
Ohio,  6722 
Virginia,  288 
Radio  broadcasting: 
AM  construction  applications  freeze  lifted, 
11614 
Rulemaking  proceedings;  petitions  filed, 
granted,  denied,  etc..  3433.  4205.  4879. 
5156,  6121,  6224,  6225,  8124,  129H  14717. 
18152.  18879.  21984.  24042.  27052,  28181 
Travel  reimbursement  program;  summary 

report.  7389,  21245 
Applications,  hearings,  determinations,  etc.: 
Bible  Broadcasting  Network.  Inc.,  et  al., 

21407 
Carnegie-Mellon  Student  Government  Corp. 

etal.,  28515 
Central  Florida  Educational  Fotmdation, 

Inc..  et  al..  8875 
Crystal  Clear  Communications,  Inc.,  et  al., 

13355 
Deas  Communications,  Inc.,  et  al.,  21984 
Dry  Prong  Educational  Broadcasting 

Foundation  et  al.,  2910 
Golden  Comers  Broadcasting,  Inc.,  et  al., 

17910 
Joy  Public  Broadcasting  Corp.  et  al.,  20112 
LRB  Broadcasting  et  al..  13355 
Mississippi  Valley  Broadcasters,  Inc.,  et  al., 

14575 
Normandy  Broadcasting  Corp.  et  al.,  2911 
North  Carolina  Central  University  et  al., 

3204 
Rocky  Mount  Broadcasting  et  al.,  13356 
Rosamond  Radio,  Inc.,  et  al.,  27051 
Sable  Community  Broadcasting  Corp.  et  al., 

14575 
Southwest  Allen  County  Schools  et  al.,  8125 
Taylor,  Robert  B.,  et  al.,  22239 
UHURU  Communications,  Inc.,  et  al.,  25036 
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Wind'N  Sea  FM  Limited  Paitnenhip  et  al., 
13356 

Federal  Contract  Compliance 
Programs  Office 

RULES    ' 

Americans  with  Disabilities  Act; 
implementation: 
Discrimination  complaints  and  chuges 
against  government  contractors  or 
subcontractors;  processing  procedures, 
2960 
Contractors  and  subcontractors  for  disabled 
veterans  and  veterans  of  the  Vietnam  era; 
affirmative  action  obligations: 
Vietnam  era  veterans;  definition,  498 
Correction,  3089 
Rehabilitation  Act;  implementation: 
Discrimination  complaints  and  charges 
against  government  contractors  or 
subcontractors;  processing  procedures, 
2960 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance;  various  commodities: 
California  citrus,  173 

Crop  insurance  endorsements,  etc.: 
Com,  grain  sorghum,  and  soybeans,  2007 
Flaxseed,  etc.,  2007  ^ 

PROPOSED  RULES 

Adminisjtrative  regulations:  ^ 

Appeal  procedures;  correction,  2232 

Crop  insurance  endorsements,  etc.: 
Com,  grain  sorghum,  and  soybeans,  1 1 16 

NOTICES 

Insurability  of  acreage;  policy  provisions, 

18462,  2337S 
Standard  reinsurance  agreement,  6087 

Federal  Deposit  Insurance  Corporation 

RULES 

Applications,  requests,  submittals,  authority 
delegations,  and  control  acquisition 
notices,  5814 
Capital  maintenance: 

Mortgage  servicing  rights,  7646 
Minority  and  women  outresch  program; 

contracting  activities,  15004 
Ownership  reports  and  trading  by  officers, 
directors,  and  principal  security  holders, 
4699 
Practice  and  procedure  rules: 
Forms,  instructions,  and  reports;  reports  of 

condition,  23931 
Unsafe  and  unsound  banking  practices- 
Insurance  nonmember  banks,  extensions  of 

credit  to  executive  officers,  28457 
Insured  nonmember  banks,  extensions  of 
credit  to  executive  officers,  7647, 
17847 
Undercapitalized  insured  depository 
institutions;  brokered  deposits 
acceptance,  renewal,  or  rolling  over, 
23933 
Real  estate  appraisals;  no-appraiser-required 

transactions  identification,  9043 
Receivership  rules  transferred  and  CFR 
Subchapter  removed,  10415 

PROPOSED  RULES 

Assessments: 
Bank  Insurance  Fund  (BIF)  reci^talization, 
21623,  28810 
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Risk-based  assessment  system,  21617 
Saviiigs  Association  Insurance  Fund  (SAIF) 
recapitalization,  21627 
Capital  maintenance: 
Intangible  assets  treatment,  1 1005 
Risk-based  capital  guidelines,  multifamily 
housing  loans;  policy  sutement,  11010 
Deposit  insurance  coverage;  rights  and 

capacities  review,  17866 
Federal  regulatory  review.  8282  ' 

Practice  and  procedure  rules: 
Unsafe  and  unsound  banking  practices-<- 
Insured  nonmember  banks,  extensions  of 
credit  to  executive  officers  for 
purposes  other  than  education  or 
finajicing  a  residence,  7669 
Undercapitalized  insured  depository 
institutions;  brokered  deposits 
acceptance,  renewal,  or  rolling  over, 
prohibitions,  11442^ 
Regulatory  agenda,  17664 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  56,  8125,  8875,  9725,  14836, 
22757,  24790,  28870 
Brokered  funds;  policy  statement  withdrawn, 

24042 
Coastal  Barrier  Improvement  Act;  property 
availability: 
Brodie  Tract,  TX,  10492 
Caravelle  Ranch,  FL,  56 
City  Park  Road  Tract(s),  TX,  21984 
Comanche  Trail  Tract,  TX,  14397 
Dixie  Mallard  Farms,  LA,  21985 
Lakeway  Resort,  TX,  12501 
Lee  County,  FL,  3204 
Near  Lake  Land,  TX,  14575 
Tracts  17  &  18,  Inverness  Subdivision,  CO, 
19429 
Deposit  insurance  applications;  policy 

statement,  12822 
Highly-leveraged  transactions;  supervisory 

definition,  5040 
Meetings;  Sunshine  Act,  1202,  2134,  2812, 
2950,  3088,  3826,  4511,  4681.  5929,  6163, 
6350,  6641,  6884.  7846.  7948.  7949,  8383, 
8515,  8794,  8960,  9598,  9764,  10699,  11545, 
12555,  13794,  14876,  17946,  18952,  19967, 
20571,  20863,  20864,  21151,  21853,  22019, 
24700,  25108,  26690,  27843,  28009,  28905 

Federal  Election  Commission 

RULES 

Contribution  and  expenditure  limitations  and 
prohibitions: 
Federal  and  non-Federal  accounts;  methods 
of  allocation;  transmittal  to  Congress, 
27146 
Correction,  11137 
Contributions  and  expenditure  limitations  and 
prohibitions: 
Federal  and  non-Federal  accounts;  methods 
of  allocation;  transmittal  to  Congress. 
8990 
Honoraria,  1640 
Loans  from  lending  institutions  to  candidates 
and  poUtical  committees;  effective  date, 
2638.  11262 
Presidential  primary  candidates;  matching  fund 
submission  and  certification  procedures 
Correction,  6665 
PROPOSED  RULES 
Administrative  practice  and  procedure: 
Administrative  regulations;  new  subchapter 
added,  20430 


Contribution  and  expenditure  Umiutions  and 
prohibitions: 
Special  fimdraising  projects  by  political 

committees.  13056 
Truffers  of  funds  from  Sute  to  Federal 
campaigns,  13054 

NOTICES 

Meetings;  Sunshine  Act.  430,  953,  2813,  3673, 
4681,  6164,  6781,  7949,  8517,  9765,  10521, 
11351,  11795.  13411,  14877,  18541.  19662. 
20733.  22528.  23615.  24700,  27286,  27510      • 

Presidential  primary  and  general  election 

committees;  computerized  magnetic  media 
requirement  changes,  4453 

Federal  Emergency  Management 
Agency 

RULES 

Federal  crime  insurance  program: 
Availability  problem;  hst  of  jurisdictions; 

amendment,  11267 
Commercial  crime  insurance  rates  increase, 
26775 
Federal  insurance  program: 

Coastal  Barrier  Resources  System,  22659 
Flood  elevation  determinations: 
Alabama  et  al.,  9057,  19381,  19542 
Alaska  et  al.,  9055  \ 

Arizona  et  al.,  9059,  273^7-27361 
Arkansas  et  al.,  361,  525^  19379 
California  et  al.,  360 
New  Hampshire,  9212    ^ 
Flood  insurance;  communities  eUgible  for  sale: 
Indiana  et  al.,  356,  10832 
Maine  et  al.,  2682 
Michigan  et  al.,  18830,  27000 
MinnesoU  et  al.,  23159 
Mississippi,  18832 
New  Mexico  et  al.,  18833 
New  York  et  al.,  358,  3555 
Oklahoma  et  al.,  11687 
Suspension  of  community  eUgibility,  9503 
West  Virginia  et  al.,  22437,  27002 
Flood  insurance  program: 
Coverage,  premiums,  and  commissions  for 
agents,  19539  \ 

itification  and  mapping  of  special  it^zard 
areas  and  procedures  and  fees  for     \^ 
ig  map  changes,  29036  \ 

local  government  or  Ucensee  > 

radiological  emergency  plans  and 
preparedness;  services  fee  for  support, 
review,  and  approval,  10834 

PROPOSED  RULES 

Disaster  assistap'%: 

Costt;  eligibility,  18442 

Private  nonprofit  ffcilities;  eligibility,  18441 
Flood  elevation  determinations: 

Arkansas  et  al.,  19558 

Connecticut' et  al.,  2864 

Iowa  et  al.,  27406 

New  Jersey  et  al.,  9082 

Pennsylvania,  3603 

Texas,  5510 
Regulatory  agenda,  17468 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  2274,  17911-17915.  18879. 
23103 

Committees;  establishment,  renewal 
termination,  etc.: 
Security  Practices  Board  of  Review,  27778 


\ 


Federal  Emergency 

Disaster  and  emergency  areas: 
American  Samoa,  410 
California.  9552.  9553,  17947.  20684.  23588. 
24496,  27052 
'    Delaware,  6023 

Illinois.  17916,  24497  ,    ' 

Iowa,  410.  1480.  3433.  6024 
Maine,  14576,  17915 

Marshall  Islands,  686.  914.  3628.  6024,  19429 
Micronesia,  411.  488a  6024,  22476 
Minnesota,  411,  2275  -  ^ 

Mississippi,  10898 
New  Jersey.  9553,  17916 
New  Mexico.  28870 
Puerto  Rico,  3629,  6025 
Tesas,  411,  686,  687,  914.  1480.  1735,  2275, 
2744,  3433,  3629.  4880,  6025,  9553,  9554, 
10898,  11721,  17916  • 
Vermont,  10899.  11721 
Virginia,  22476,  24497 
Financial  assistance/subsidy,  arrangement; 
assistance  to  insurers  underwriting  flood 
insurance,  23228 
Flood  insurance  program:  /-  " 

Flood  maps;  fee  charge  system,  2907f  - — . 
Mortgage  portfolio  protectiA  program. 
19040  I 

^  Grants  and  cooperative  agreements; 

availability,  etc.:  ' 

Anti-arson  strategy  program,  18493 
Emergency  food  and  shelter  program,  21247 
Meetings: 
Advisory  Board,  14576 
Emergency  Management  Institute  Board  of 

Visitors.  1480.  27975 
National  Earthquake  Hazards  Reduction 
Program  Advisory  Committee,  1735. 
6025 
National  Fire  Academy  B6ard  of  Visitors, 

1735,  10898,  28870 
National  Urban  Search  and  Rescue  System 

Advisory  Committee,  3629.  20684 
Security  Practices  Board  of  Review.  27778 
Radiological  emergency  preparedness  exercise 
manual  and  exercise  evaluation 
methodology  avaUability.  4880,  10956 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
11721 

Federal  Energy  Regulatory 
Commission 

RUlis 

Electric  utilities  (Federal  Power  Act): 
Generic  determination  of  rate  of  return  on 
common  equity  for  public  utilities;  CFR 
Part  removed,  802 
Hydropower  license  conditions  and  other 
matters,  submittal;  correction,  10809 
Units  of  development;  relicensing 
preferences,  1861 
Filing  fees: 

Annual  update,  15224 
Hydropower  procedural  regulations: 

Modification  of  regulations,  etc.,  21734 
Natural  gas  companies  (Natural  Gas  Act): 
Facilities  construction  and  replacement 
Technical  conference;  questions,  794 
Interstate  pipelines—  I 

Marketing  affiliates;  alleged  I 

anticompetitive  practices,  9.  5<15 
Outdated  or  nonessential  regulations; 
deletion,  21891 


30 


Natural  Gas  Policy  Act: 
Ceiling  prices- 
Maximum  lawful  prices  and  inflation 

adjustment  factors,  4852,  4853,  19252 
Tight  formation  gas  qualifications  for  tax 
credit,  13009 
Facilities  construction  and  replacement 
Technical  conference;  questions,  794 
Interstate  pipelines — 
Sales  and  transportation  services; 
restructunng,  13267 
Outdated  or  nonessential  regulations; 
deletion,  21891 
Regulations;  technical  amendments  and 
elimination;  policy  sutement,  21730 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 
Accounting  for  phase-in-plans;  withdrawn. 

13064 
Electric  power  regulations;  streamlining. 
23171 
Correction,  27511 
Uniform  systems  of  accounts;  revisions  to 
account  for  Clean  Air  Act  allowances, 
etc.,  3392 
Ex  parte  communications  between  persons 
outside  FERC  and  FERC  officials  and 
employees: 
Negotiated  rulemaking  committee; 

determination  not  to  establish,  10621 
Public  conference,  10622.  17867 
Natural  gas  companies  (Natural  Gas  Act): 
Uniform  systems  of  accounts;  revisions  to 
account  for  Clean  Air  Act  allowances, 
etc..  3392 
Various  rulemaking  dockets;  withdrawn. 

13673 
Vehicular  natural  gas  sales.  9515 
Natural  Gas  Policy  Act: 
Ceiling  prices — 

Tight  formation  gas;  tax  credit.  5240 
Interstate  natural  gas  pipeline  capacity; 

brokering;  withdrawn.  26803 
Interstate  pipelines — 
Sales  and  transportation  services;  technical 
conference,  385 
Various  rulemaking  dockets;  withdrawn, 
13673 
Regulatory  agenda,  17672 
Uniform  systems  of  accounts;  revisions  to 

account  for  Clean  Air  Act  allowances,  etc. 
Correction,  6551 

NOTICES 

Electric  rate,  small  power  production,  and 
interlocking  directorate  filings,  etc.: 
AES  WR  Limited  Partnership  et  al.,  28659 
Alabama  Power  Co.  et  al.,  8645 
Allegheny  Generation  Corp.,  4619 
Arizona  Sute  Board  of  Directors  for 

Community  Colleges,  12307 
Baltimore  Gas  &  Electric  Co.  et  al.,  6217 
Cambridge  Electric  Light  Co.  et  al.,  11305 
Central  Hudson  Gas  &  Electric  Corp.  et  al., 

24029 
Cogentrix  Eastern  Carolina  Corp.,  2907 
Commonwealth  Edison  Co.  et  al.,  24484 
Consumers  Power  Co.  et  al.,  14392 
Duke  Power  Co.  et  al.,  20680 
EEA  I,  LP.,  et  al.,  10655 
EUA  Power  Corp.  et  al..  19285 
Richer  Energy.  Inc..  28174 
Florida  Power  ft  Light  Co.  et  al..  6317, 

15061.21401 
Florida  Power  Corp.  et  al.,  10756,  25027 


Grayling  Generating  Sution  Limited 

Partnership,  12307 
Green  Mountain  Power  Corp.  et  al.,  18138 
Hadson  Power  12-AIUvista  et  al..  13341 
Hunterdon  Cogeneration  Limited 

Partnership  et  al..  1465 
niinois'Power  Co.  et  al.,  29070 
Interstate  Power  Co.  et  al..  27966,  29119 
Iowa  Power,  Inc.,  et  al.,  26653 
KES  Kingsburg.  L.P..  13345 
Kimmon  QuarU  Ltd.,  3752 
Lakewood  Cogeneration,  L.P.,  27442 
Lavair  Cogeneration  Limited  Partnership, 

21981 
Madison  Gas  ft  Electric  Co.  et  al.,  2255 
Montana  Power  Co.  et  al..  9116 
New  England  Power  Co.  et  al.,  11712 
New  England  Service  Co.  et  al.,  10342 
Oyster  Creek,  Ltd.,  403 
Oyster  Creek  Ltd  et  al.,  9695 
Pacific  Gas  ft  Electric  Co.  et  al.,  4873 
Pennsylvania  Power  Co.  et  al.,  3410 
Philadelphia  Electric  Co.  et  al..  7576 
PSl  Energy.  Inc..  et  al..  5143.  5877 
Public  Service  Co.  of  Colorado  et  al.,  6599 
Sky  River  Partnership  et  al.,  831 1 
Sunnyside  Cogeneration  Associates  et  al., 

3191 
Tampa  Electric  Co.  et  al.,  12486 
Tenaska  Washington  Partners  L.P..  8871 
Tenaska  Washington  Partners.  L.P.,  et  al..   . 

19610 
Toledo  Edison  Co.  et  al..  21974 
Tucson  Electric  Power  Co.  et  al..  23223 
Union  Electric  Co.  et  al.,  22466 
United  Illuminating::©,  et  al.,  4399 
Utilicorp  United  Inc.  et  al.,  54,  891 
UtUiCorp  United  Inc.  et  al.,  27442 
Virginia  Electric  ft  Power  Co.  et  al.,  20092 
Environmental  statements;  availability,  etc.: 
Alabama  Power  Co.,  21404 
Big  Creek  Lodge  ft  Outfitters,  Inc..  11308 
Centralia,  WA,  10345 
Central  Nebraska  PubUc  Power  and 

Irrigation  District  et  al.,  9545,  13080 

Empire  District  Electric  Co..  11471 

Enviro  Hydro.  Inc.,  4619 

Florida  Gas  Transmission  Co.  et  al.,  23220, 
26653 

Georgia  Power  Co.,  9546 

Granite  County,  MT,  20682  ' 

Idaho  Falls,  ID,  8118 

Iroquois  Gas  Transmission  System,  L.P., 
6101 

James  River-New  Hampshire  Electric,  Inc., 
20682 

Keating.  Joseph  Martin.  11715 

Kern  River  Gas  Transmission  Co.  et  al., 
18480 

Lind  ft  Associates,  3752    y 

Long  Lake  Energy  Corp.,  2907 

Merced  Irrigation  District,  CA,  23579 

New  England  Power  Co.,  24630 

Nooksack  River  Basin  et  al.,  WA,  5257,  6102 

Northern  States  Power  Co.,  8867 

Northwest  Pipeline  Corp.  et  al.,  892,  1163, 
12300,  27764 

^dfic  Gas  ft  Electric  Co.,  2907,  7740,  7915, 
9252 

Pacific  Gas  Transmission  Co.,  9546 

Riven  Electric  Co.,  Inc.,  21404 

Snoqualmie  River  Hydro,  677 

Sooth  Carolina  Public  Service  Aadiority. 
9546 

Southern  Califonua  Edison  Co.,  8647,  20259 
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Smmnersvine,  WV.  4620 

Summit  Hydropower,  8315 

Texas  Eastern  Transmissioii  Corp.  et  al.^ 

20813 
William  C.  Porter  Farm  Co.,  24781 
Wilton  Hydroelectric  Co.,  Inc.,  6219 
,  Yukon  Pacific  Co.  LP.,  19118 
'  Yukon  Pacific  Corp..  4402 
Hydroelectric  applications,  2260,  4620-4625, 
4875,  5145,  6011,  8315,  8868,  8869,  9698, 
10169,  11612,  11944,  12487,  12488,  13081, 
13082,  13093,  14569,  15313,  18484.  20095, 
20816,  21649,  22473,  22734,  23226,  24253, 
26656,  27043,  27446,  28846,  29072 
Hydroelectric  projects  relicensing:  < 
Indiana  Michigan  Power  Co.  et  al.,  893 
Weyerhaeuser  Co.  et  al.,  2735 
Incentive  ratemaking;  interstate  natural  gas 
pipelines,  oil  pipelines,  and  electrical 
utiUties;  policy  stotement,  9703 

Meetings: 
Intersute  oil  and  gas  pipeline  industry; 
public  technical  conference,  14570 
Meetings;  Sunshine  Act,  1515,  3085,  4246, 
5928,  6548,  6781,  7433,  8515,  9344,  9764, 
10217,  11136,  11792,  15357,  20320,  22284, 
24526,  2784f,  28773 
Natural  gas  certificate  filings: 
Algonquin  Gas  Transmission  Co.,  12301 
Amerada  Hess  Corp.  et  al.,  10656 
Arkla  Energy  Resources  et  al.,  894,  28661 
Citizens  Gas  Supply  Corp.  et  al.,  20096 
Colorado  Intersute  Gas  Co.  et  al.,  21978 
Columbia  Gas  Transmission  Corp.  et  al^ 

23215,  26657,  27845 
El  Paso  Natural  Gas  Co.  et  al.,  279,  21239 
Equitrans,  Inc.,  et  al.,  6601 
Florida  Gas  Transmission  Co.  et  al.,  4406, 

24031 
KN  Energy,  Inc.,  et  al.,  12802,  24486 
Northern  Natural  Gas  Co.  et  al.,  2265 
Northwest  Pipeline  Corp.  et  al.,  9118,  27452 
Pacific  Interstate  Transmission  Co.  et  al., 

18140 
PanCanadian  Petroleum  Co.  et  al.,  1473 
Panhandle  Eastern  Pipe  Line  Co.  et  al., 

6318,  19892 
Questar  Pipeline  Co.  et  al.,  8320 
Richfield  Gas  Storage  Co.  et  al.,  4876 
Sea  Robin  Pipeline  Co.  et  al.,  2736 
Southern  Natural  Gas  Co.  et  al.,  7741 
Tarpon  Transmission  Co.  et  al.,  13091 
Tennessee  Gas  Pipeline  Co.  et  al.,  5146, 

8648,  8746,  10169 
Transcontinental  Gas  Pipe  Line  Corp.,  12302 
Transwestem  Pipeline  Co.  et  al.,  25030 
United  Gas.  Pipe  Line  Co.  et  al.,  10169, 
11308,  14393,22216,29073 
.  Western  Gas  Marketing  Inc.,  et  al.,  3420 
°  Williams  Natural  Gas  Co.  et  al.,  15077 
Williston  Basin  Interstate  Pipeline  Co.,  12302 
Wisconsin  Gas  Co.  et  al.,  19287 
Natural  gas  certificates  filings: 

Trunkline  Gas  Co.  et  al.,  11716 
Natural  gas  companies: 
Btu  measurement  adjustments  refunds,  26836 
Small  producer  certificates,  applications, 
20100,  21241 
Natural  gas  companies  (Natural  Gas  Act): 
Natural  gas  data  collection  system- 
Edit  checking  software  and  FERC  Form 

No.  2-A  edit  check  revisions,  *647 
PC  print  soj^are  for  report  of  gas  supply 
and  reduirements  (FERC  Form  No.2- 
A),499^ 
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Project  cost  limits  under  blanket  certificates, 
4716 
Natural  Gas  Policy  Act: 
Natural  gas  data  collection  system- 
Edit  checking  software  and  FERC  Form 
No.  2-A  edit  check  revisions,  8647 
Self-implementing' transactions,  3412,  7915, 

15064,  20259,  23082 
State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary 
findings- 
Alabama  State  Oil  and  Gas  Board,  10474 
Arkansas  Oil  and  Gas  Commission,  13090, 

20273,  20475 
California  Oil  and  Gas  Division,  7921 
Colorado  Oil  and  Gas  Conservation 
Commission,  4626,  10475,  10659, 
11715,  14711,22215 
Kentucky  Public  Service  Commission, 

14711 
Land  Management  Bureau,  4627 
Louisiana  Natural  Resources  Department, 

21241,  24630,  27764 
Mississippi  State  Oil  and  Gas  Board,  29073 
New  Mexico  Energy,  Minerals  and 

Natural  Resources  Department,  17899 
New  Mexico  Oil  Conservation  Division, 

6220,  10345 
Oklahoma  Corporation  Commission,  8867, 

12301,  12805,  14711,  20475,  21404 
Oklahoma  State  Corporation  Commission, 

24630,  24631,  24l81 
Pennsylvania  Oil  and  Gas  Management 

Bureau,  19894,  20273 
Texas  Railroad  Commission,  1470,  2268, 
2269,  5257,  7372,  8750,  8867,  9546, 
11472,  12302,  19290,  24631,  27047, 
28513,  29072 
Utah  Oil,  Gas  and  Mining  Board,  4195 
West  Virginia  Commerce  Department, 

2269 
West  Virginia  Commerce  Department, 
Labor  and  Environmental  Resources, 
8324 
Wyoming  Oil  and  Gas  Conservation 

Commission,  6103,  6321,  18488,  18489, 
23389 
Oil  pipeline  tariff  filings;  pre-granted  special 

permission,  4996 
Preliminary  permits  surrender: 
Cascade  River  Hydro,  12302 
Chace  Mill  Hydro  Watt  Associates,  15081 
Finney  Creek  Hydro,  Inc.,  12303 
Flannagan  Power  Co.,  18489 
Franklin  Hydro  Co.,  Inc.,  10176 
Gassaway,  WV,  24782 
Greenwood  Pumped  Storage  Corp.,  4879 
Portland  General  Electric  Co.,  5437 
Sam  Raybum  Municipal  Power  Agency, 
24034 
Privacy  Act: 

Systems  of  records,  8634  * 

Public  access  to  commission  systems;  pilot 
programs: 
Commission  Issuance  System  and  Automated 
Docket  Sheet  System,  13092 
Restructuring  proceedings;  intervention  filing 

procedures,  19613 
Applications,  hearings,  determinations,  etc: 
Alabama-Tennessee  Natural  Gas  Co.,  J739, 

8446,  9122,  242H  27968 
Alaska  et  al.,  61»^ 

Algonquin  Gas  Transmission  Co.,  896,  1163, 
1164,  1471,  3425,  3426,  5148.  5438,  6018, 
9122,  10345,  10346,  12303,  20476,  23390, 
28513 


Amerada  Hess  Pipeline  Corp.  et  al.,  3048, 

5148 
American  Electric  Service  Corp.  et  al., 

18142 
ANR  Pipeline  Co.,  404,  1164,  1471.  5149, 
8446,  10892,  11947,  12304.  12806,  17900, 
20273,  20682,  22217 
ANR  Pipeline  Co.  et  al.,  12927,  22733 
Arkansas  Oklahoma  Gas  Corp.,  4627 
.Arkansas  Western  Gas  Co.,  9547 
Arkla  Energy  Resources.  3621,  5258,  5438, 
6716,  9253,  9547,  11718,  20476,  21404, 
22734,  24782 
Axem  Energy  Co.,  22218 
Balderston,  WUliam,  III,  6018 
Barton  Village,  Inc.,  et  al.,  27764 
Beaver  City,  UT,  677 
Beavet  Michigan  Associates,  5258 
Carnegie  Natural  Gas  Co.,  1165,  5149,  9547, 

19895,  20477,  21405,  24035,  28174 
Central  Illinois  Light  Co.,  4879 
Central  Illinois  Public  Service  Co.,  682^ 
Central  Maine  Power  Co.,  1165,  28853 
Central  Nebraska  Public  Power  and 
Irrigation  District  et  al.,  19614 
Central  Vermont  Public  Service  Corp., 

17900,  20100 
Centra  Pipelines  Minnesota,  Inc.,  19414 
Charley  Cain  Gas  Co.,  6220 
Chattanooga  Gas  Co.,  6321 
Chevron  U.S.A.  Inc.  et  al.,  8868,  24254 
Cleveland  Electric  Illuminating  Co.,  2524 
CNG  Transmission  Corp.,  678,  I47i,  3621, 
5149,  6322,  6498,  8324,  12806,  14711, 
20100,21405,23580 
Colorado  Intersute  Gas  Co.,  1165,  3622, 
4196,  5149,  5259,  8650,  17900,  24035 
Columbia  Gas  Transmission  Corp.,  896, 
3426,  8446,  9547,  12305,  19614,  21790, 
24632,  26838,  27252,  27968     , 
Columbia  Gulf  Transmission  Co.,  3427,  6018, 

12305 
Commonwealth  Atlantic  Limited 

Partnership,  15314 
Connecticut  Light  &  Power  Co.,  1165,  1729 
Cranberry  Pipeline  Corp.,  9122 
Delhi  Gas  Pipeline  Corp.,  2270 
Delmarva  Power  &  Light  Co.,  81 19 
Detroit  Edison  Co.,  2524,  9123 
Eastern  Shore  Natural  Gas  Co.,  678,  5878, 
10346,  10892.  12306.  14395.  19614, 
23390,  23580 
East  Tennessee  Natural  Gas  Co.,  897,  2087, 
3048,  6018,  6019,  8447.  10892.  14395, 
14712,24255,24632,26839 
East  Texas  Industrial  Co.,  81 19 
EEA  n,  LP.,  22218 
EEA  I,  L.P.,  22218 
El  Paso  Natural  Gas  Co.,  678,  679,  897, 

1 165,  4196,  5438,  6019,  6105,  6322,  7373, 
10475,  12306,  12928,  19895.  24782.  28513 
Enogex  Inc..  20100 

EquiUble  Resources  Energy  Co..  6105 
Equitrans.  Inc..  1472.  5150,  7921,  19895, 

20477 
Florida  Gas  Transmission  Co.,  1 166,  2270, 
3622,  6106.  6220.  8447.  I2306.''l2307. 
14831.  20478,  20479,  24255,  24256, 
24632,  26839 
Florida  Gas  Transmission  Co.  et  al.,  10893 
Florida  Power  &  Light  Co.,  21405 
Florida  Power  Corp..  27252 
Freeport  Interstate  Pipeline  Co.,  5438 
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Gm  Research  Institute,  10760.  1 1472,  2J580 
Gas  Transport,  Inc.,  24783 
Gateway  Pipeline  Co.,  11613 
Granite  Sute  Gas  Transmission  Inc.,  898, 
5259,  5439.  6106.  8651,  8868.  9548. 
19291.  22472,  26839 
Great  Lakes  Gas  Transmission  Limited 

Partnership,  282,  2270,  3622,  4196,  5878, 
10893.  13092,  19614.  19615,  20479, 
24256,  27968 
Gulf  Energy  Marketing  Co.,  1 1472 
Gulf  Sutes  Utilities  Co.,  5260 
High  Island  Offshore  Syrtem,  13345,  1^119 
Houston  Pipe  Line  Co.,  1 1473 
Idaho  Falls,  ID,  24633 
Idaho  Power  Co.,  5440 
Intersute  oil  pipeline  industry.  7747,  9123 
Iroquois  Gas  Transmission  System,  L.P., 

2088,26840 
James  River-New  Hampshire  Electric,  Inc., 

3049.  319^  I 

Jupiter  Energy  Corp.,  24783,  28175      | 
Kentucky  Utilities  Co.,  13345 
Kentucky  West  Virginia  Gas  Co.,  1167, 

5150,  10476,  19616 
Kem  River  Gas  Transmission  Co.,  404,  6716 
Keystone  Energy  Service  Co.,  Limited 

Partnership,  et  al.,  6828 
KN  Energy,  Inc.,  51^  5440,  5878,  6323, 

8324,  20101,  20682,  26840  1 

Louisiana  Intrastate  Gas  Corp.,  2271    | 
Louisiana  Resources  Pipeline  Co.,  Limited 

Partnership,«24783 
Maine  Public  Service  Co.,  3049 
MDU  Resources  Group,  Inc.,  3195 
Michigan  Gas  Storage  Co.,  8325 
Mid-Louisiana  Gas  Co.,  5151,  20101 
Midwestern  Gas  Transmission  Co..  2088, 
3623.  5260,  6323,  6717,  8869,  1230(7, 
24036,  24256 
Midwest  Gas  Transmission  Co.,  8651  i 
Mississippi  Power  Co.,  18142  | 

Mississ^iQi  River  Transmission  Corp.,  898, 
899.  ir67.  4197,  5151,  8325,  11071. 
11719,  12806,  12928,  21406,^21791,  24256 
Mojave  Pipeline  Co.,  1729,  6499,  7373,  19291 
Moon  Lake  Electric  Association,  Inc.,  679 
National  Fuel  Gas  Distribution  Corp.,  5152 
National  Fuel  Gas  Supply  Corp.,  404.  1167, 
1472,  4197,  5440,  6020,  7374,  8651, 
22737,  24633,  26840 
National  Fuel  Gas  Supply  Corp.  ct  al.,  8448 
Natural  Gas  Clearinghouse  et  al.,  12928 
Natural  Gas  Pipeline  Co.  of  America,  680, 

4997.  12308.  19291.  20102.  22218 
New  England  Power  Service  Co..  4879 
New  York  State  Electric  &  Gas  Corp..  7374, 

29075 
Northeast  Utilities  Service  Co.,  6020,  10346 
Northeast  Utilities  Service  Co.  et  al.,  3753 
Northern  Border  Pipeline  Co.,  1472,  8325, 

8869,  10476.  20683.  22219.  24257 
Northern  Natural  Gas  Co..  283,  464.  1 168. 
1472.  2088.  3427.  4627,  5152,  6020,  6323. 
7578,  8652.  8870,  9123,  10177.  10893, 
10894,  12308.  12807.  17900.  19896, 
20102,  20479,  21791,  21981,  24036, 
24257,  24784'  28175,  28857 
North  Penn  GiS^.,  1168,  8325,  10894. 

20683  ' 

Northwest  Alaskan  Pipeline  Co.,  19616. 

22219 
Northwest  Pipeline  Corp.,  1168,  2525.  3427, 
4627,  5260.  6106.  8652,  10477,  12807, 
14831,  19292.  20480,  23391,  24784 
Nueces  Co.,  20102 
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Oklahoma  Municipa]  Power  Authority  et  al., 

1261 
Old  Dominion  Electric  Cooperative,  12488, 

15314 
O'Neill  Properties,  Ltd.,  26840 
OXY  USA,  Inc.,  7922,  12928 
OzaryGas  Pipeline  Corp..  20273 
Ozark  Gas  Transmission  System,  8870, 

19292,  24784 
Pacific  Gas  A  Electric  Co..  26658 
Pacific  Gas  Transmission  Co..  899,  1 169, 

2271.  7374.  12308.  24633 
Pacific  Intersute  Offshore  Co..  7578 
Pacific  Offshore  Pipeline  Co..  19292.  28175 
PacifiCorp.  28662 
Paiute  Pipeline  Co..  5152.  7375.  8870,  22473. 

24634 
Pan- Alberta  Gas  (U.S.)  Inc..  23391 
Panhandle  Eastern  Pipe  Line  Co..  1169, 

1474,  3623,  4197.  5260.  6323,  7579.  8319. 
8326,  8448,  9346,  10347,  10894,  11947, 
13346.  17901.  19616.  19617.  19896, 
20102.  22219.  28175 
Panhandle  Eastern  Pipe  Line  Co.  et  al.,  405 
Pelican  Intersute  Gas  System,  4197 
Pennsylvania  Electric  Co.  et  al.,  2739.  2908 
Penn-York  Customer  Group  et  al..  10760 
Penn-York  Energy  Corp.,  19617 
Pennzoil  Exploration  &  Production  Co., 

20480 
Peoples  Gas  System,  Inc.,  et  al.,  4198 
Phillips  66  Natural  Gas  Co..  10659,  12308 
Phillips  Gas  Pipeline  Co.,  13346,  22473 
Pike  County  Citizens  for  Justice  ct  al.,  6106, 

6828 

Potomac  Edison  Co.,  6828 
Public  Service  Co.  of— 
Colorado.  1911,  18142 
New  Hampshire,  21085 
New  Mexico.  10894,  10895 
Questar  Pipeline  Co..  284,  680.  5153.  11311, 

12309,  12807,  12808,  19896,  20818,  24785 
Raton  Gas  Transmission  Co..  11613 
Riverside  Pipeline  Co.,  LP.,  1475 
Rotherwood  Eastex  Gas  Storage  Services. 

12309 
Seagull  Interstate  Corp..  3623 
Sea  Robin  Pipeline  Co..  8871.  20274.  22219 
Sinclair  Oil  Corp.  et  al.,  3753 
Sonat  IntrasUte-Alaba^a  Inc.,  24785 
Southern  Energy  Co.,  4628,  6107.  9123 
Southern  Natural  Gas  Co.,  3623,  4628,  5210. 
5261.  6107,  8448.  12310,  20274,  21406, 
24257 
Southern  Natural  Gas  Co  et  al.  7922 
South  Georgia  Natural  Gas  Co.,  1170,  5879, 
10761,  11719.  12310,  19414,  19415,  20103 
Southwestern  Glass  Co..  Inc.,  et  al.,  7747 
Stingray  Pipeline  Co..  2271,  23226 
Sumas  International  Pipeline  Inc.  et  al., 

12308 
Superior  Offshore  Pipeline  Co.,  284,  19617 
Tacoma  Public  Utilities  Department  et  al.,    . 

2525 
Tampa  Electric  Co.,  6604 
Tarpon  Transmission  Co.,  4199,  12309, 

19897,  24785 
Tekas  Corp..  9123 
Tennessee  Gas  Pipeline  Co..  1475,  3049. 

4199,  4628,  5261.  5262.  6717.  8449.  8653, 
9124,  10659,  13346,  14395,  14832,  19292, 
19293.  19617,  22737.  24258,  24634,  28857 
Texas  Eastern  Transmission  Corp.,  1475, 
2089,  2740.  3050.  4199,  4998,  8320,  8450, 
9548,  10477.  10895,  12311.  12312.  13094, 
14831.  19618.  20480.  20818,  21981, 
22220,  23092,  27969 


Texas  Eastern  Transmission  Corp.  et  al., 

27252 
Texas  Gas  Transmission  Corp.,  3428,  6324, 
8449,  8450.  12312,  13741.  17901,  19618, 
23581.  26841.  27454 
Texas  Sea  Rim  Pipeline,  Inc.,  284 
Three  Rivers  Pipeline  Co.,  4629 
TOMCAT,  5262 

Transcontinental  Gas  Pipe  Line  Corp.,  1170, 
'    1171,  1476,  3050,  3624,  7376.  8450.  8451, 
8653,  8751,  8871,  8872,  9548,  10347, 
11719.  11947.  12312,  12808,  14396, 
19415.  20274,  22220.  24785.  26841.  27047 
Transwestem  Pipeline  Co..  283,  285,  899, 
"    5262.  6020.  7747,  8872.  10177.  17902, 

19415,  29076 
Trunkline  Gas  Co..  1476,  1477.  4200.  5153, 
6324,  8327.  8653,  19618,  20103.  21406. 
23092.  28175 
Trunkline  LNG  Co.,  8326,  21406 
Trunkline  LNG  Co.  et  al.,  8873,  22220 
UGI  Corp.,  405 
United  Gas  Pipe  Line  Co.,  4629.  6108, 

19293.  27252,  27969,  28176 
United  Illuminating  Co..  8328,  18142 
Utah  Gas  Service  Co.,  9124 
UtiliCorp  United  Inc.,  12313 
U-T  Offshore  System,  6107 
Valero  Intersute  Transmission  Co.,  5153, 

6108,  12313 
VesU  Energy  Co.,  3624 
Viking  Gas  Transmission  Co.,  1171,  5210, 
6220,  6499,  6717,  12313,  20274,  20275, 
27970 
Western  Gas  Interstate  Co.,  1171,  8654, 

12314. 24634  ^^ 

WestGas  InterSute,  Inc.,  24036 
West  Texas  Gas,  Inc.,  8654,  24635 
Williams  Natural  Gas  Co.,  285,  680.  2089. 
4629.  5879,  6324.  8654.  10348,  12808, 
13346,  17902,  19619,  24785,  26842.  28176 
Williams,  Thomas  R..  20104 
Williston  Basin  Intersute  Pipeline  Co.,  1172, 
1477,  3428,  3624,  9124,  12314.  18489, 
19619,  19897,  24258,  24640.  26842.  28176 
Williston  Basin  Intras^te  Pipeline  Co..  8655 
Wisconsin  Electric  Power  Co.,  5154,  ^109, 

6890,  11473,21407 
Wisconsin  Power  &  Light  Co.,  8655,  9346 
Wisconsin  Public  Service  Corp.,  24635 
Wisconsin  Valley  Improvement  Co.,  5263 
Wyoming  Intersute  Co.,  Ltd.,  24786 

Federal  Financial  Institutions 

ExanUnation  Council  , 

RULES 

Appraisal  regulation: 
'Temporary  waiver  proceedings;  practice 
rules,  10979 
PROPOSED  RULES 
Appraisal  regulation: 

Privacy  Act;  implemenution,  11017 
Practice  and  procedures> 
Federally  related  real  esute  transactions; 
appraisal  sundards,  10143 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  8330,  8331 
Bank  condition  and  income  reports  (call 

reports);  one-to-four  family  residential 

mortgages  definition,  4027.  5048 
Community  Reinvestment  Act;  interagency 

questions  and  answers.  10899,  181*2 
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Home  Mortgage  Disclosure  Act: 
Disclosure  ttatements  and  aggregate  MSA 
reports;  data  availability,  8762 
Insured  depository  institutions;  regulatory 

burden;  study;  meetings,  21408 
Privacy  Act: 

Systems  of  records,  1 1084 
Selection  of  securities  dealers  and  unsuitable 
investment  practices;  supervisory  policy 
sutement,  4028 
Small  business  and  small  farm  lending  by 
banks,  thrifts,  and  U.S.  branches  and 
agencies  of  foreign  banks;  information 
reporting,  21409 

Federal  Grain  Inspection  Senrice 

RULES 

Agricultural  commodities  and  products; 
inspection  and  certification  standards: 
Aflatoxin  testing  services,  2438 
Grain  inspection  equipment;  official 
performance  requirements: 
Weighing  and  measuring  devices; 

specifications,  tolerances,  and  other 
technical  requirements;  incorporation  by 
reference,  2673 
Grain  standards: 

Canola,  3271 
Land  carrier,  container,  or  barge  grain  in 
single  lots;  official  certificates,  issuance, 
11427 

PROPOSED  RULES 

Grain  standards: 
Beans,  whole  dry  peas,  split  peas,  and  lentils, 

2482 
Rice,  2482 

NOTICES 

Agency^esignation  actions: 

Illinfos,  398S,  3986,  7360,  18862,  18863 

IndiW  3986,  7360,  18863 

lowa^  660,  3986,  11062,  11063 

Louisiana,  1 1062,  2x174 

Michigan,  660,  4183,  4184,  11063,  11598 

Nebraska.  7360 

Nebraska  et  al.,  18863 

North  Carolina,  11062,  23074 

North  Dakota,  37 

Ohio,  37,  7360,  23075 

Oklahoma,  37,  7361,  23075 

Tennessee,  38,  11063 

Texas,  23075  * 

Virgikia,"^3T 

Wiscons!^^^p75 
Deoxynivaiai^and  zearalenone  test  kits; 

evaluation,  4184 
Meetings: 

Advisory  Committee,  21386 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards: 
Commercial  driver's  license;  farm-related 

service  industries;  waiver,  13650 
Commercial  motor  vehicle  marking 

requirements,  3140 
Driver  qualifications- 
Vision  requirements;  waiver  appUcations, 
10295 
Right-of-way  and  environment: 
Environmental  impact  and  related 
procedures;  correction,  12411 
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PROPOSED  RULES 

Engineering  and  tragic  operations: 
Highway  design  standards- 
Roadside  barriers  and  safety  appurtenances 
for  vans,  mini-vans,  pickup  trucks, 
and  4- wheel  drive  vehicles,  4941 
Truck  size  and  weight- 
Longer  combination  vehicles  (LCVs)  and 
vehicles  with  2  or  more  cargo 
carrying  units;  restrictions,  9900 
Uniform  Traffic  Control  Devices  Manual- 
Work  zone  traffic  control  standards 
revision,  1134 
Management  systems;  implementation,  23460 
Meetings: 
Highway  Safety  Management  System; 
development,  establishment,  and 
implementation,  and  meetings,  17868 
Motor  carrier  safety  standards: 
Commercial  driver's  license;  farm-related 

service  industries;  waiver,  9100 
Driver  qualifications- 
Vision,  6793 
Motor  carrier  safety  assistance  program, 

13572 
Radar  detectors  in  commercial  vehicles;  ban, 
2885 
Motor  carriers  safety  standards: 
Driver  qualifications — 
Vision  requirements;  waiver  applications, 
23370  * 

Right-of-way  and  environment: 
Nonconforming  signs  removal,  19824 
Correction,  21152 
Traffic  congestion,  public  transportation 
facilities  and  equipment,  and  intermodal 
transportation  facilities  and  systems 
management  systems;  public  workshop, 
21915 
NOTICES  -^ 

Committees;  establishment,  renewal, 
termination,  etc.: 
National  Motor  Carrier  Advisory 
Committee,  8166 
Critical  automated  daU  reporting  elements  for 

highway  safety  analysis,  1302 
Environmental  statements;  notice  of  intent: 
Anderson  and  Abbeville  Counties,  SC,  10400 
Anderson  County,  SC,  10401 
Berkeley  and  Jefferson  Counties,  WV,  23117 
Blair  County,  PA,  3813 
Brown  County,  WI,  1510 
Charleston  County,  SC,  21850 
Chester  and  Delaware  Counties,  PA,  3455 
Cordova.  AK,  6764 
Dane  and  Sauk  Counties,  WL  26686 
Davis  and  Weber  Counties,  UT,  6345 
Delaware  County,  PA,  6159 
Hall  County,  NE,  18202,  22022 
Hancock  and  McDonough  Counties,  IL, 

11345 
Harris  and  Chamben  Counties,  TX,  6274 
Hennepin  and  Wright  Counties,  MN,  19146 
Hillsborough  and  Rockingham  Counties, 

NH,  6274,  17941 
Iowa  and  Lafayette  Counties,  WI,  26686 
Jackson  County  et  al.,  AR,  11771 
Jefferson  County,  WV,  et  al.,  21697 
Ketchikan  Gateway  Borough,  AK,  6345 
King  County,  WA,  580 
Knox  County,  NE,  et  al.,  8703 
Lubbock,  TX,  19958 
Marathon  County,  WI,  12545 
Milwaukee  County,  WI,  12545 
Morgan  and  Limestone  Counties,  AL,  2941 
Nicholas  and  Braxton  Counties,  WV,  19659 


Oconto  County,  WI,  1510 
Poteau,  OK.  18947  / 

Pulaski  and  Saline  Counties,  AR.  6160 
.Roanoke,  VA,  6765 
Salt  Lake  County,  UT,  8166 
San  Francisco,  CA,  9756 
Shawano  County,  WI,  8375 
Skagit  County,  WA.  1301 
Snohomish  County,  WA.  23117 
Wasco  County,  OR,  24696 
Waupaca  County.  WI.  28710 
Wayne  and  Mingo  Counties,  WV,  8790 
Weber  County,  UT,  6346 
York  and  Lancaster  Counties,  SC,  21698 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Congestion  pricing  pilot  program,  22857 
Fuel  tax  evasion  projects,  10401 
Hazardous  materials: 
Applications;  exemptions,  renewals,  etc., 
11654 
Highway  beautification;  control  of  outdoor 

advertising,  8167  / 

Intelligent  vehicle  highway  system  (IVHS) 
field  operational  test  program;  guidelines, 
19959 
Intermodal  Surface  Transporution  Efficiency 
Act  of  1991;  implemenution  guidance. 
10691,  14880 
Bulletin  Board  System, 
Meetings: 
Intelligent  Vehicle  Highway  Society  of 

America,  4510,  14746 
National  Motor  Carrier  Advisory 
Committee,  1302 
Metric  conversion  policy,  24843 
Motor  carrier  saf^y  standards: 
Motor  carrier  safety  enforcement  cases; 
orders,  28710 
Motor  carrier  safety  standards;  waiver 
petitions: 
Domino's  Pizza  Distribution  Corp.,  2308 
Radioactive  materials  highway  routing; 
preemption  determinations: 
Washington,  18537 
Transportation  management  areas  designation, 
21160 

Federal  Housing  Finance  Board 

RULES 

Federal  home  loan  bank  system: 
Directors;  eUgibiUty  and  financial  disclocare, 
and  conflict  of  interest  requirements 
Correction,  81 
Dividends  paid  on  Federal  Home  Loan  Bank 
stock,  6187 
Freedom  of  Information  Act;  implemenution: 
Organization  and  functions;  description; 
correction,  749 
Organization,  functions,  and  authority 
delegations: 
Finance  Office.  2832,  6467,  11428 

PROPOSED  RULES 

Consolidated  bonds  and  debentures: 
Leverage  ratio  on  consolidated  Federal 
home  loan  bank  debt,  20061 
Federal  home  loan  bank  system: 
Asset  classification  system;  bank 
examinations,  11014,  19556 
Regulatory  agenda,  17678 

NOTICES 

Affordable  housing  program;  funding 
application  period,  1480 
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Agency  infonnation  collection  activities  under 
OMB  review,  SIS6 

Home  Loan  Bank  Act: 
ng  Corporation  net  new  borrowings, 
10763 
home  loan  bank  system: 
nunity  support  review;  members 
selected,  4999,  20829 
Meetings;  Sunshine  Act,  748,  4S1 1,  9471, 
11988,  13411,  21446,  2709a  27287 

Federal  Maritime  CommissiMi 

RULES 

Marine  terminal  services  arrangements; 

exemption,  4378 
Maritime  carriers  in  foreign  commerce: 
Non-vestel-operating  common  carriers; 
bonding.  39SC 
Practice  and  procedure: 
Special  docket  applications,  3025 

PROPOSED  RULfS 

Marine  carriers  in  foreign  commerce: 

Service  contracts,  19102 
Marine  terminal  services  arrangements; 
exemption,  24S69 
Correction,  2801 1 
Maritime  carriers  in  domestic  offshore 
commerce: 
Financial  reports;  just  and  reasonable  rate  of 

return  guidelines,  11703 
Outdated  and  unnecessary  regulatory 

provisions  elimination,  23S66 
Shipping  Act  of  1916;  Section  35  application 
exemptions,  etc. — 
Domestic  offshore  financial  filing 

regulations,  25005 
Tariff  filing  notice  requirements  for 
protests  and  replies,  26809 
Shipping  Act  of  1933;  section  3(a>,  rate 

changes,  2702  i 

Tariff  filing  by  non-vessel  operating  common 
carriers,  19583 
Maritime  carriers  in  foreign  and  domestic      y/ 
offshore  commerce:  / 

Reporting  and  recordkeeping  requirements, 
24571 
Maritime  carriers  in  foreign  commerce: 
Anti-rebate  certifications;  filing  requirements, 

23563 
Conditions  favorable  to  shipping,  actions  to 
adjust  or  meet- 
United  SutesA'enezuela  trade,  2070,  6210 
Foreign-to-foreign  trades,  service  contracts, 

18855 
Non-vessel-operating  common  carriers; 

financial  responsibility,  27413 
Outdated  and  unnecessary  regulatory 
provisions  elimination,  23566      . 
Service  contracts,  27008  I 

Service  contracts;  regulatory  issues,  26637 
Service  contracts — 
Two  or  more  shippers  entering  into 

contracts  with  ocean  common  carrier 
or  carrier  conference,  24220 
Shipping  Act  of  1984;  military  rates 

regulation,  23368 
Tariff  filing  by  non-vessel  operating  common 
carriers,  19583 
Ocean  freight  forwarders,  marine  terminal 
operations,  and  passenger  vessels: 
Automated  Tariff  Filing  and  Information 
System  (ATFI);  electronic  filing, 
processing,  and  retrieval  of  tariff  data, 
18122 
Free  time  and  demurrage  charges  on  import 
property  and  truck  detention  at  Port  of 
NeW  York,  24006 
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Ocean  freight  forwarders;  licensing,  24004 
Passenger  vessels: 
Indemnification  of  passengers  for 

nonperformance  of  transportation; 
financial  responsibility  requirements 
revision,  19097 
Practice  and  procedure: 
Conference  independent  action  provisions, 
14551 
Regulatory  agenda,  17684 
Terminal  barge  operators  in  Pacific  Slope 
States;  tariffs  filing;  CFR  Part  removed, 
23564 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  8125,  28670 
Agreements;  additional  information  requests: 
Inter-American  Discussion  Agreement, 

18494 
United  States/ Australasia  Interconference 
and  Carrier  Discussion  Agreement, 
10356 
United  States/Southern  Africa  Conference 
Agreement,  9554 
Agreements  filed,  etc.,  289,  412,  573,  687,  915, 
1184,  1267,  2275,  2744,  2911,  3057,  3630, 
4040,  4205,  4631.  5003,  5157,  5268,  5269. 
5455,  6025,  6026,  6502,  6723,  7390,  7760, 
8126,  8331,  8456,  8661,  8876,  9256,  9420, 
10177,  10355,  10522,  10904,  11086.  11481. 
11951.  11952,  12502,  12934,  14576,  147,17, 
15085.  15315.  18879.  19429.  19621.  19912. 
20276.  20277,  20685,  20832,  21114,  21414, 
21793,  21985,  22239,  22477,  23103.  23588, 
24042,  24261,  24497,  25037,  27052,  27466.. 
27975.  28515,  28671,  29079 
Anti-rebate  certifications,  failure  to  file;  tariff 
cancellations  and  license  suspensions. 

Casualty  and  nonperformance  certificates: 
Alaska  Sightseeing  Tours,  Inc.,  et  al.,  19622 
American  Canadian  Caribbean  Line,  Inc., 

'  29080 
Aurora  Cruises,  Inc.,  4882 
Canadian  Caribbean  Line,  Inc.,  et  al.,  29080 
Carnival  Cruise  Lines,  Inc.,  21 1 14 
Chandris  S.A.  et  al.,  8126 
Clipper  Cruise  Line,  Inc.,  et  al.,  22240 
Commodore  Cruise  Line  Ltd.,  8127,  28516 
Commodore  Cruise  Line  Ltd.  et  al.,  8126, 

21114.28516 
Costa  Cruise  Lines  N.V.  et  al.,  1481.  19622 
Japan  Cruise  Line,  Inc..  10668 
Japan  Cruise  Line,  Inc.,  et  al.,  10668 
Mitsui  O.S.K.  Passenger  Line,  Ltd.,  11615 
Mitsui  O.SJC.  Passenger  Line,  Ltd.,  et  al., 

11615 
Norwegian  Cruise  Line,  6121 
NYK  Cruises  O)..  Ltd.,  9421 
NYK  Cruises  Co.,  Ltd.,  et  al.,  9421 
Reederei,  Peter  Deilmann,  2554 
Reederei,  Peter  Deilmann,  et  al.,  2744 
Royal  Caribbean  Cruises  Ltd.  et  al.,  12935, 

15316 
Royal  Cruise  Line  Ltd.  et  al.,  2554 
Royal  Viking  Line,  5884 
Starlite  Cruises  (Florida),  Inc.,  et  al.,  26847 
Starlite  Cruises,  Inc.,  6326 
Transocean  Cruise  Line,  14397 
Transocean  Cruise  Line  et  al.,  14397 
Travel  Dynamics,  Inc.,  et  al.,  27976    . 
Complaints  filed: 
Academy  Forwarders,  Inc.,  et  al.,  12827 
American  President  Lines,  Ltd.,  et  al.,  1481. 
Arpin  International  Group  et  al.,  13103 
Autoliners  Inc.  et  al.,  9726 


Compania  Traaatlantica  Espanola,  S.A.,  et 

al.,  9256 
Frata  Shipping  PTE,  Ltd..  et  al..  23233 
Interdean,  A.G.,  et  al.,  4040 
Interstate  Grain  Corp.  et  al.,  28871 
Pacific  Motif,  Inc.,  et  al.,  19129 
Polish  Ocean  Lines  et  al.,  4757 
Revenue  Protection  Services  et  al.,  20685 
Save  On  Shipping,  Inc.,  et  al.,  10492 
Thai  Agri  Foods  Co.,  Ltd.,  et  al.,  17916 
Transportation  Services,  Inc.,  et  al.,  14398, 

27466 
United  States/Central  America  Liner 

Association  et  al.,  28671 
Universal  Fixture  Manufacturing  Co..  Inc., 

et  al..  9257 
Western  Overseas  Trade  &  Development 
Corp.  et  al.,  6723 
Freight  forwarder  licenses: 
Basmar  Exports  Co.  et  al.,  573 
Cassandra  International,  Inc.,  et  al.,  12935 
Castelazo&  Associates  et  al.,  3057 
Cojan  Corp.  et  al.,  17917 
Eagle  Companies  ct  al.,  11312 
Emerald  Maritime  Services  et  al.,  24497 
Four  Star  International  Shipping  Co.  et  aL, 

6026,  6892 
Herman  Ludwig,  Inc.,  et  al.,  II3I3 
Import  Trade  Services,  Inc.,  et  al.,  687 
Kan-Mar  Corp.  et  al.,  6723 
Marave  &  Associates  et  al.,  289 
Product  Transportation  Group,  Inc.,  et  al., 

9421 
Rojas,  Eduardo  Nelson,  et  al.,  5884 
Seafrigo  USA  Inc.  et  al.,  21985 
Sunshine  Freight  Forwarders,  Inc.,  et  al., 

9421 
Tampa  International  Forwarding,  Inc.,  et  al., 

3433 
Unitrans  Consolidated,  Inc.,  et  al.,  13356  ' 
W.G.  Carroll,  Inc.,  et  al.,  24497 
WJ.  Browning  Co.,  Inc.,  et  al.,  17917,  21793 
Wayne  M.  Withrow  &  Co.  et  al.,  22477 
Investigations,  hearings,  petitions,  etc.: 
De  Angelus,  Schaffer  &  Associates,  L.P., 

10356 
Gulf  Atlantic  Transport  Corp.,  1482 
U.S./Korea  trade;  adverse  shipping 
conditions,  3433 
Meetings;  Sunshine  Act,  5509.  8960.  10788. 

11651,  12555,27287 
Non-vessel  operating  common  carriers; 

complying  with  bonding  requirements;  list 
availability,  2745 
Non-vessel  operating  common  carriers 

complying  with  bonding  requirements;  list 
availability,  23104 
Ocean  freight  forwarders,  marine  terminal 
operations,  and  passenger  vessels: 
Automated  Tariff  Filing  and  Information 
System  (ATFI) 
Phased-in  and  "window"  implementation 
[KMtponement,  5884 
Organization,  functions,  and  authority 
delegations:  ' 

Tariffs,  Certification,  and  Licensing  Bureau, 

Director,  6724 
Trade  Monitoring  and  Analysis  Bureau  et    , 
al.,  915 

FEDERAL  REGISTER,  Janoary-JoM  1992 


Fedavl  Rctenrc 


Federal  Mine  Safety  and  Health 
Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  4084,  5046,  6278, 
6350,  10408,  14750,  20322,  21330,  23125, 
24306,  26889 

Federal  Procurement  Policy  Office 

RULES 

Acquisition  regulations: 
Cost  Accounting  Standards  Board;  rules  and 
regulations  recodification,  14148 

PROPOSED  RULES 

Acquisition  regulations: 
Cost  Accounting  Standards  Board; 

educational  institutions;  regulations, 
23189 

NOTICES 

Circulars,  etc.: 

A-119,  9749,  13152 
Contract  Disputes  Act;  claims  certification  for 

individuals  withiit^  contractor's 

organization;  policy  letter,  8495 
Federal  construction  contracts;  letters  of 

credit;  policy  letter,  5048 
Federal  participation  in  development  and  use 

of  voluntary  standards  (OMB  Circular  A- 

119),  9749,  13152 
Government-wide  policies  and  procedures  for 

motion  picture  and  videotape  production 

contracting;  policy  letter,  11535 
Government-wide  program  of  skill-based 

training  for  contracting  personnel;  policy 

letter,  11530 
Procurement  data  systems  policy  letter,  15338 
Procurement  preference  programs; 

environmentally-sound,  energy-efRcient 

products  and  services;  policy  letter,  10194 
Procurement  regulatory  activity  report; 

availability,  9579 

Federal  Railroad  Administration 

RULES 

Railroad  workplace  safety: 

Bridge  worker  safety  standards,  281 16 
State  safety  participation  regulations,  28112 

PROPOSED  RULES 

Railroad  operating  rules: 
Grade  crossing  signal  system  malfunctions; 
timely  response,  28819 
Railroad  user  fees,  6571 

NOTICES 

'  Emergency  order;  railroad  tank  Car  owners, 
11900,22014 
Environmental  statements;  availability,  etc.: 
Texas  high-speed  rail  project;  Austin,  TX, 

12546 
Texas  high-speed  rail  project,  Austin,  TX, 
19659 
Exemption  petitions,  etc.: 
Atchison,  Topeka  &  Santa  Fe  Railway  Co., 
et  al.,  24296 
'  Atlantic  &  Gulf  Railroad  et  al.,  4081 
Burlington  Northern  Railro«l  Co.  et  al., 

2804 
Consolidated  Rail  Corp.,  14618 
CSX  Transportation  et  al.,  28233 
Duluth,  Missabe  ft  Iron  Range  Railway  Co., 

21322 
Pro  Rail  Inc.,  18949 
Soo  Line  RaUroad  Co.,  744,  4082 
Southern  Pacific  Transportation  Co.  et  al., 
14618 


Southern  Railroad  Co.  of  New  Jersey  et  al., 

22859 
Union  Pacific  Railroad  Co.  et  al.,  9756 
Washington  Central  Railroad  Co.,  8790 
Trafnc  control  systems;  discontinuance  and 
removal: 
Twin  aties  et  al.,  18949 
Uni<^  Pacific  RaUroad  Co.  et  al.,  18948 

Federal  Register,  AdministratiTe 
Committee 

See  Federal  Register  OfHce 
Federal  Register  Office 

NOTICES 

List  of  Acts  requiring  publication  in  Federal 
Register  1991.  Readers  Aids  section  in 
January  31  Federal  Register  issue. 

Public  Laws;  cumulative  list: 
102st  Congress- 
First  session,  84 

Federal  Reserve  System 

RULES 

Availability  of  funds  and  collection  of  checks 
(Regulation  CC): 
Expedited  Funds  Availability  Act; 
implementation- 
Next  day  and  second  day  availability 
checks  extension  of  holds,  on 
exception  basis  and  one  time  notice  of 
exception,  3277 
Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Appraisal  standards  for  federally  related 

transactions,  6 
Bank  holding  company  applications;  review 

criteria,  I3(X)2 
Capital  adequacy;  risk-based  capital 

guidelines,  2010 
Credit  extensions  to  insiders  and  credit 

reporting  requirements,  21199,  22417 
Foreign  Bank  Supervision  Enhancement 

Act;  implementation,  12992 
Personal  property  leasing,  20958 
Revisions,  28777 
Depository  institutions;  reserve  requirements 
(Regulation  D): 
Net  transaction  account  balances  over  S42.2 
million;  reserves  reduction  to  10 
percent,  8059 
Equal  credit  opportunity  (Regulation  B): 

OfTicial  staff  commentary  update,  12202 
Expanded  administrative  enforcement 

authority,  U.S.  branches  and  agencies  of 
foreign  banks  (Regulations  B,  C,  E,  M,  Z, 
and  AA): 
Technical  amendments,  20399 
Extensions  of  credit  by  Federal  Reserve  banks 
(Regulation  A): 
Discount  rates — 
Change,  176 
International  banking  operations  (Regulations 
K): 
Foreign  Bank  Supervision  Enhancement 
Act;  implementation,  12992 
Loans  to  executive  officers,  directors,  and 

principal  shareholders  of  member  banks: 
member  bank:  c 
Credibextensfons  to  insiders  and  credit 
reporting  requirements,  21199,  22417 
Membership  of  State  banking  institutions 
(Regulation  H): 
Appraisal  standards  for  federally  related 
transactions,  6 


Capital  adequacy;  risk-based  capita 

guidelines,  2010 
Messenger  services  provided  by  State 

member  4>anks;  interpretation  removed, 
21593 
Organization,  functions,  and  authority 
delegations: 
General  Counsel  et  al.,  6789 
Reserve  Banks  et  al.,  11907 
Securities  credit  transactions;  OTC  margin 
stocks  list  (Regulations  G,  T,  U,  and  X)! 
2997,  15220 
Truth  in  lending  (Regulation  Z): 
Official  staff  commentary  update,  81,  749 

PROPOSED  RULES 

Availability  of  funds  and  collectioa  of  < 
(Regulation  CC): 
Expedited  Funds  Availability  Act; 
implementation — 
Nonproprietary  automated  teller  machines 
(/lTMs);  deposit  availability 
schedules,  3365 
Bank  holding  companies  (Regulations  H  and 

Y): 
Capital  adequacy  guidelines,  14362 
Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Applications  publication,  28807 
Capital  adequacy  guidelines,  6563 
Credit  extensions  to  insiders  and  credit 

reporting  requirements  (Regulations  O  and 
Y).  6077 
Depository  institutioiR;  reserve  requirements 
(Regulation  D): 
Vault  cash  application  lag  reduction;  and 
excess  or  deficiency  amount  carryover 
increase,  8096 
Equal  credit  opportunity  (Regulation  B): 
Official  staff  commentary  update,  1405 
Membership  of  State  banking  institutions 
(Regulation  H): 
Capital  adequacy  guidelines,  6563 
Practice  and  procedure  rules,  uniform: 

Applications  publication,  28807 
Regulatory  agenda.  17692 
State  member  banks  (Regulations  H  and  Y): 

Capital  adequacy  guidelines,  14362 
Transactions  with  afTiliates,  28809 
Truth  in  Savings  Act;  implementation,  I273S 
Correction,  22021 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  1483.  2094,  2096.  7390.  7761, 
8331,  8661-8665,  11313,  11952.  18494, 
21657,  21793.  23233.  27976  , 

Federal  Open  Market  Committee: 
Domestic  policy  directives,  2275,  6326, 
14718 

France;  treatment  of  U.S.  companies  operating 
in  government  d^t  market,  1 79 1 7 

Highly-leveraged  transactions;  supervisory 
defmition,  5040 

Meetings: 
Consumer  Advisory  Council,  8456,  20277 

N^eetings;  Sunshine  Act,  310.  582.  748.  1202, 
1938,  2134,  2636,  2950,  3247.  4084.  4246. 
4792,  5292,  6164.  6278.  6350.  6550.  6781, 
7621,  8170,  8517,  8794.  9344,  9765.  I0H9. 
10788.  10949.  1 1651.  11795,  12555.  13166, 
13795.  14625,  15119.  17946.  18952.  19331. 
19662.  20322.  20864.  21151.  21700.  22286, 
22863,  23457.  24082.  24528,  25108,  27090, 
27510,28009,28905,29117 
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Applications,  hearings,  determinations,  etc.: 
Alwaleed  Bin  Talal  Bin  Abduleziz  Al  Saud 

et  «1.,  2276 
Anericaa  Chartered  Bancorp  II,  Inc.,  et  al., 

S884 
Anderson,  Lee  R.,  Sr.  et  al.,  ItSS 
Associated  Banc-Corp  et  al.,  1184 
Austin,  Josiah,  et  al.,  6225 
BanCentral  Corp.  et  al.,  216S7 
Banc  One  Corp.  el  al.,  7762,  11955,  13085, 

19913 
Banc  One  Corp  et  al.,  29080 
BankAmerica  Corp.,  24791 
Bank  Corp.  of  Georgia  et  al.,  8666 
Bankers  Trust  New  York  Corp.  et  al..  24792 
Bank  of  Camden  Employee  Stock 

Ownership  Plan,  6503 
Bank  of  Montreal  et  al.,  915 
Bamctt  Banks,  Inc.,  21794,  22769 
Bayerische  Landesbank  Girozentrale  et  al., 
6226 

"^ -^.Q^rkshire  Financial  Services,  Inc.,  10905 

Berkshire  Fwancial  Services,  Inc.,  et  al., 

4632  , 

Bessemer  Group,  Inc.,  3630 
Bieber,  Marcta.  et  al.,  7589  ' 

BMC  Bankcorp,  Inc.,  14718 
Boatmen's  Bancshares,  Inc.,  4882,  21986 
Bocina,  Casper  et  aL,  3631 
Bosshard,  William  H.,  et  al.,  20833 
BRAD,  Inc.,  et  al.,  4205,  6606 
Brannen.  Joseph  S.,  et  al.,  18880 
Brooke  Holdings,  Inc.,  19302,  28871 
Brooks,  Carol  G..  et  al.,  10905 
Capitol  Bancorp,  11314 
Carolina  First  BancShares,  Inc.,  et  al.,  28871 
Cascade  Bancor  I,  Inc.,  et  al.,  22769,  25037 
CB&T  Financial  Corp.  et  al.,  20686 
Central  Arkansas  Bancshares,  Inc.,  27977 
Central  Bancshares.  Inc.,  18495 
Chemical  Banking  Corp.,  8332 
CitcQ  Bancshares,  Inc.,  3057 
Citizens  National  Bancorp,  Inc.,  et  al.,  27052 
,  Clark,  Calvin  W.,  9422 
Clementz,  Michael  J.,  et  al.,  5885 
CNB  Fmancial  Corp.,  6503 
CoUins,  James  W.,  et  al.,  19302 
Columbia  Bancorp,  7588 
Comerica  Inc.  et  al.,  5885 
Command  Credit  Corp.,  6226 
Commercial  Bancorp  of  Georgia,  Inc.,  et  al., 

8667,  21794 
Commerzbank  Aktiengesellschaft,  22769 
Community  Bancshares,  Inc.,  et  al.,  19622 
Community  Bankers,  Inc.,  3204 
Conununity  First  Bankshares,  Inc.,  9422 
Community  Group,  Inc.,  et  al.,  7588 
Community  Independent  Bancorp,  Inc.,  4206 
Community  Trust  Financial  Services  Corp. 

et  al.,  19301 
Concord  EFS,  Inc.,  14398 
CoreSutes  Financial  Corpet  al.,  15316 
Country  Bankers,  Inc.,  et  al.,  10668 
County  Bancshares,  Inc.,  10492 
Credit  Populaire  D'Algerie  et  al.,  5886, 

14398 
Credit  Suisse,  9125 
Daddona,  Michael  F.,  Jr.,  et  al.,  8332 
Daly,  Mike  C,  et  al.,  13103 
Dauphin  Deposit  Corp.  et  al.,  10493 
Davenport,  John  David,  et  al.,  12828 
Day,  John  Horace,  23588  I 

Day,  John  Horace,  et  al.,  25037        | 
Denmark  Bancshares,  Inc.,  15316 
Deuel  County  Intersute  Banc  Co.,  ^4498 
Dlesk,  Sylvan  J.,  et  al.,  1483 


Dobberstein,  Gordon  M.,  1736 

DunC  Corp.,  4454 

Dunkin,  Robert  B.,  et  al.,  28516 

Dutcher,  Charles,  et  al.,  4206 

Edwards  Brothers  Holding  Co.,  Inc.,  17918 

F&M  Bancorporation,  6830 

Farmers  Sute  Bancshares,  Inc.,  et  al.,  9257 

FBOP  Corp.,  1483 

Fifth  Third  Bancorp,  8667 

First  American  Bank  of  Virginia  et  al.,  24498 

Firstar  Corp.,  1 1482 

Firstar  Corp.  et  al.,  21414 

FirstBancorp,  Inc.,  et  al.,  6326 

First  Commerce  Bancorp  et  al.,  19622 

First  Commonwealth  Financial  Corp.  et  al., 

3631 
First  Fanners  Financial  Corp.,  10763 
First  Financial  Corp.  et  al.,  27977 
First  Interstate  Overseas  Investment,  Inc., 

14399 
First  Metro  Bancorp  et  al.,  11956 
First  Mid-Illinois  Bancshares,  Inc.,  6503 
First  National  Co.,  7762 
First  Pinellas  Financial  Group,  Inc.,  et  al., 

9126 
First  Security  Financial  Corp.,  21986 
Fleet/Norstar  Financial  Group,  Inc.,  14719 
Fleet/Norstar  Financial  Group,  Inc.,  et  al., 

8668,  12828 
Freeman,  Conrad  N.,  et  al.,  24792 
Fuji  Bank,  Ltd.,  etal.,  4454 
Glacier  Bancorp..  Inc.,  18495 
Gloucester  County  Bankshares,  Inc.,  et  al., 

6226 
Grayson  Bankshares,  Inc.,  et  al.,  5004 
Great  Falls  Bancorp  et  al.,  27466 
Grove,  Bryan  K.,  20112 
Grupo  Financiero  Banamex  Accival,  S.A.  de 

C.V..  1484 
Hansen-Lawrence  Agency,  Inc.,  et  al.,  28181 
Harleysville  National  Corp.  et  al.,  8333 
Harper,  Ann  Laure  Johnson,  5886 
Hathom,  Edward  William,  et  al.,  22240 
Havenick,  Fred  Stanley,  19913 
Heriuge  Financial  Services,  Inc.,  et  al.,  2912 
Hewitt,  James  Lewis,  et  al.,  9257 
Highland  Bancorporation,  Inc.,  et  al.,  28516 
Hopkins,  Gerauld,  et  al.,  21414 
IBC  Bancorp,  Inc.,  27253 
IDC  Bancorp.,  Inc.,  20491 
Illinois  Financial  Services,  Inc.,  et  al.,  11314 
Irwin  Financial  Corp.,  5887 
Jones  Bancorp,  Inc.,  et  al.,  23408 
Keystone  Financial,  Inc.,  et  al.,  13103 
KLT  Bancshares,  Inc.,  2276 
KSAD,  Inc.,  et  al.,  8668 
Lake  Elmo  Bank  Profit  Sharing  Plan  et  al., 

10493 
Lakeland  First  Financial  Group,  Inc.,  et  al., 

4882 
Lenz,'*andolph  W.,  et  al.,  17918 
Long  Term  Credit  Bank  of  Japan,  2098 
Long-Term  Credit  Bank  of  Japan,  Ltd., 

19623 
Lustig,  Jay  H.,  21795 
Lustig,  Jay  H.,  et  al.,  27053 
MASSBANK  Corp.  et  al.,  290 
Matewan  Bancshares,  Inc.,  4882 
Matherly,  Jack  R.,  et  al.,  14399 
Meigs  County  Bancshares,  Inc.,  et  al.,  14719 
Meridian  Bancorp,  Inc.,  £333 
Merrill  Merchants  Bancshares,  Inc.,  et  al., 

18496 
Mid  Am,  Inc.,  et  al.,  24792 
Mid-Missouri  Bancshares,  Inc.,  et  al.,  1736 
Moen,  Lowell,  et  al.,  2912 


Montana  Bancsystem,  Inc.,  10177 

Montfort  Bancorpoi^tion,  Inc.,  6327 

Moody,  George  William,  20277 

Morrill  Bancshares,  Inc.,  et  al.,  6504 

Moxham  Bank  Corp.  et  al.,  7589 

MSB  Bancorp,  Inc.,  et  al.,  6830  « 

National  Bank  of  Canada  et  al.,  1 19S6 

National  City  Corp.,  5887,  21658 

National  City  Corp.  et  al.,  2276 

National  Westminister  Bank,  PLC,  1185 

NBD  Bancorp,  Inc.,  et  al.,  6831,  28181 

NGLC.  Inc.  et  al.,  29081 

NGLC,  Inc.,  et  al.,  916 

Norman  Ashley  Bancstock  Voting  Trust  et 

al.,  6831 
North  American  Bancorp,  Inc.,  et  al.,  15085 
Northland  Bancshares,  Inc.,  21289 
Northwest  Financial  Corp.,  3205 
Norwest  Corp.,  10494,  11315,  28516 
Norwest  Corp.  et  al.,  10178 
Old  Kent  Financial  Corp.,  24261,  25038 
Old  National  Bancorp,  10764 
ONBANCORP,  Inc.,  et  al.,  24793 
Pahlke,  Dale  Eamey,  et  al.,  24262,  27467 
Pahlke,  Dale  Emey,  et  al.,  20491 
Park  Bankshares,  Inc.,  12828 
PCB  Bancorp,  Inc.,  27467 
Peoples  First  Corp.,  3205,  6227 
Peterson,  Hugh,  Jr.,  et  al.,  14719 
Peterson,  Scottie  E.,  28872 
PNC  Financial  Corp.  et  al.,  19913 
Prairie  Bancorp,  Inc.,  et  al.,  6606 
Premier  Financial  Bancorp,  Inc.,  et  al.,  1 1482 
Professional  Bancorp,  Inc.,  23409 
Provident  Bancorp,  Inc.,  et  al.,  4207 
Pruet,  Chesley,  10764 
Puget  Sound  Bancorp,  57 
Redwood  Empire  Bancorp,  13104 
Regional  Bancshares,  Inc.,  17918 
Ross,  Ann  McKeel,  11957 
Rozas,  Bobby  G.,  6607 

Saban,  S.A.,  et  al.,  2098 

Salman,  Carlos,  et  al.,  4758 

Schott,  John  T.,  et  al.,  21289 

Schwertley,  James,  et  al.,  24499 

Scott,  Jerry  G.,  et  al.,  57 

Second  Bancorp,  Inc.,  2277 

Selden,  Marvin  R.,  Jr.,  et  al.,  27253 

Sewell,  FA,  III,  11483 

Shorebank  Corp.  et  al.,  9422 

Slippery  Rock  Financial  Corp.,  10178 

Society  Corp.,  4454 

Society  Corp.  et  al.,  27253 

South  Central  Bancshares,  Inc.,  et  al.,  19301 

Southern  Banking  Corp.  et  al.,  3058 

Southern  National  Corp.,  1186 

SouthTrust  Corp.  et  al.,  15086 

Southwest  Bancorp,  Inc.,  et  al.,  28517 

Stephens,  John  D.,  15316 

Stephens,  John  D.,  et  al.,  8668 

Story  County  Bancorporation  et  al.,  23589 

Summit  Bancorp,  Inc.,  et  al.,  20833 

Texas  Independent  Bancshares,  Inc.,  25038 

Thomson,  Richard  Spotswood,  et  al.,  3058 

Tokai  Bank,  Ltd.,  4455 

Tomoka  Bancorp,  Inc.,  23589 

Turner,  Thomas  Michael,  et  al.,  28182 

U.S.B.  Holding  Co.,  Inc.,  et  al.,  4758 

U.S.  Bancorp,  3058 

U.S.  Trust  Corp.,  4632 

United  Conununity  Baiiks,  Inc.,  24262 

USBANCORP,  Inc.,  20278 

USBANCORP,  Inc.,  et  al.,  2912 

Valley  Bancorporation,  916 

Valley  Bancorporation  et  al.,  20686 
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Village  Financial  Services,  Ltd.,  9257 
W.B.T.  Holding  Co.,  11483 
Weissinger,  Charles  H.,  Jr.,  et  al.,  22770 
Weissinger,  Charles,  Jr.,  et  al.,  10178      - 
'     Wellington  Delaware  Financial  Corp.  et  al., 
20112 
Wesbanco,  Inc.,  1090S 
Western  Commerce  Bank,  916 
West  Milton  Bancorp,  Inc.,  et  al.,  107^ 
Whitaker  Bank  Corp.  of  Kentucky,  Inc.,  et 

al.,  20278 
Whitaker,  Earlene,  et  al.,  23409 
Winton  Jones  Limited  Partnership,  22241 
Wolsky,  David  D.,  et  al.,  21658 
Wright,  Brian  R.,  et  al.,  15086 

Federal  Retirement  Thrift  Inyestment 
Board 

NOTICES 

Meetings: 

Employee  Thrift  Advisory  Council,  19624 
Meetings;  Sunshine  Act,  1793,  4681,  5046, 

5292,  8705,  11546,  19968,  24082 
Thrift  savings  plan  elections;  open  season,  4883 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  costs  and 
consumption  information  in  labeling  and 
.   advertising: 
Comparability  ranges- 
Clothes  washers,  11680 
Residential  energy  sources;  average  unit 
energy  costs,  6071 
Fair  Credit  Reporting  Act;  general  policy 
sutement  or  interpretation;  official 
commentary,  4935 
Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedules  and  administrative 
guidelines,  10804 
Trade  regulation  rules: 
Ophthalmic  practice  rules;  removal  and 
renumbering,  18822 

PROPOSED  RULES 

Consumers'  claims  and  defenses;  preservation; 

termination  of  review,  28814 
Jewelry  industry  guides;  proposed  revisions, 

24998 
Regulatory  agenda,  17706 

NOTICES 

Cigarettes,  domestic;  tar,  nicotine,  and  carbon 
monoxide  content;  report  availability, 
11315,  14720 
Interlocking  directorates: 
Clayton  Act  Section  8  jurisdictional 
thresholds,  11483 
Meetings;  Sunshine  Act,  3826,  7433,  9153,  9765 
Merger  enforcement;  Federal-Stote  cooperation 

program,  8127,  21795 
Premerger  notification  waiting  periods;  early 
terminations,  2099,  4633,  5004,  6607,  8127, 
10356,  11484,  14577.  19129,  21289,  23409, 
26847 
Prohibited  trade  practices: 
American  Enviro  Products,  Inc.,  et  al., 

11722 
BelAge  Plastic  Surgery  Center,  P.C,  et  al., 

29081 
Body  Glove  International,  2100        •   , 
Circuit  City  Stores,  Inc.,  22241 
Continent  Ostomy  Center,  26848 
Debes  Corp.  et  al.,  1736 
Edward  Reiss,  6608 
.  Elexis  Corp.  et  al.,  7589 
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Excell  Mortgage  Corp.,  8456 

Exhart  Environmental  Systems,  Inc.,  et  al., 

10357,  27977 
First  Brands  Corp.,  2913 
Fojo,  Roberto,  M.D.,  9258 
Good  Guys,  Inc.,  22243 
Hanson  PLC  et  al.,  10765 
Isaly  Klondike  Co.,  14577 
Keystone  Carbon  Co.  et  al.,  4207 
Kreepy  Krauly  USA,  Inc.,  6607 
Mannesmann,  A.G.,  1739,  14579 
Mpls.  Center  for  Cosmetic  and  Laser 

Surgery,  4633 
Nestle  Food  Co.,  5888 
Newtron  Products  Co.,  Inc.,  et  al.,  U722 
Nu-Day  Enterprises,  Inc.,  et  al.,  20278 
Onax,  Inc.,  2101 

Owens-Illinois,  Inc.,  et  al.,  10360 
Peterson  Drug  Co.  of  North  Chili,  New 

York,  Inc.,  21290 
Pinkerton  Tobacco  Co.,  4634 
Pyraponic  Industries  II,  Inc.,  et  al.,  21291 
Reproductive  Genetics  In  Vitro,  P.C,  et  al., 

2554 
Richard  Russell,  2101 
RMED  International,  Inc.,  6608 
RMED  International,  Inc.,  et  al.,  24499 
Robert  S.  Krauser,  4207 
Rohm  &  Haas  Co.  et  al.,  22245 
Scali,  McCabe,  Sieves,  Inc.,  6327 
Seropian,  Diran  M.,  M.D..  19130 
Service  Corporation  International,  9258, 

14720 
Slender  You,  Inc.,  et  al.,  26853 
Southbaiik  IPA,  Inc.,  et  al.,  2913 
Spanish  Telemarketing  Industries,  Inc.,  et  al., 

2554 
St.  Ives  Laboratories,  Inc.,  5888 
Sun  Co.,  Inc.,  et  al.,  22248 
Tarra  Hall  Clothes,  Inc.,  et  al.,  21293 
Tech  Spray,  Inc.,  and  Richard  Russell,  2101 
Tech  Spray,  Inc.,  et  al.,  14580 
Texas  Board  of  Chiropractic  Examiners, 

20279 
The  Money  Store  Inc.  et  al.,  7590 
Tower  Loan  of  Mississippi,  Inc.,  8457 
U.S.  Pioneer  Electronics  Corp.,  20279,  24499 
University  Health,  Inc.,  et  al.,  29084 
Viral  Response  Systems,  Inc.,  4207 
Volvo  North  America  Corp.  et  al.,  6328 
Vons  Companies,  Inc.,  23410 
Wexler,  Patricia,' M.D.,  27978 
Winning  Combinatton,  Inc.,  et  al.,  26854 
Trade  regulation  rules;  franchising  and  business 
opportunity  ventures;  disclosure 
requirements  and  prohibitions: 
Mercedes-Benz  of  North  America,  Inc.,  1745 
Porsche  Cars  of  North  America,  Inc.,  8457 

Federal  Transit  Administration 

RULES 

Nomenclature  changes,  13657 

Rolling  stock  purchases;  pre-award  and  post- 
deUvery  audits;  questions  and  answers, 
10834 

PROPOSED  RULES 

Fixed  guideway  systems;  State  safety 
oversight;  hearings,  24768 

Management  systems;  implementation,  23460 

Rail  fixed  guideway  pubHc  systems;  State 
safety  oversight,  28572 

Traffic  congestion,  public  transportation 
facilities  and  equipment,  and  intermodal 
transportation  facilities  and  systems 
management  systems;  public  workshop, 
21915  •  ^ 


NOTICES 

Bus  testing  program;  fee  sharing,  8954 
Committees;  establishment,  renewal, 
termination,  etc.: 
Charter  Services  Demonstration  Program 
Advisory  Committee,  13788 
Emergency  preparedness  guidelines; 

availability,  29115 
Environmental  sUtemenU;  availabiUty,  etc.: 
East- West  Corridor  transit  improvements, 

WI,  10691 
Kansas  City,  MO,  24297 
Grants;  FTA  sections  3  and  9  obligations,  6635, 

15349,  21439,  27839 
Grantt  and  cooperative  agreements; 
availability,  etc.: 
Advanced  transporution  systems  and 
electric  vehicles  research  and 
development,  6765 
Suspended  light  rail  system  technology  pilot 
project,  11646 
Meetings: 
Charter  Services  Demonstration  Program 

Advisory  Committee,  13788  .\». 

Transit  Industry  Technology  Development 
Advisory  Committee,  4242,  27839 
Metric  conversion  policy,  9590 
Program  guidance  and  grant  application 

instructions  (Section  18  Circular);  revision, 
28764 
Transit  bus  and  van  materials  selection;  fire 

safety  practices,  1360 
Transportation  management  areas  designation, 
21160 

Financial  Management  Senice 

See  Fiscal  Service 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fiscal  Service 

RULES 

Federal  savings  bonds  and  notes;  uniform  final 
maturities,  14274 

PROPOSED  RULES 

Book-entry  Treasury  bonds,  notes,  and  bills 
held  in  Treasury /Reserve  Automated 
Debt  Entry  System  (TRADES),  12244 
Correction,  20572 

Federal  funds  transfers;  Cash  Management 
Improvement  Act  of  1990  implemenution 
Correction,  10951 

Federal  regulatory  review,  7564,  8286 

Regulatory  agenda,  17162 

Treasury  bills,  notes,  and  bonds,  markeuble 
book-entry;  sale  and  issuance  terms  and 
conditions,  3870,  10748 

NOTICES 

Interest  rates: 
Renegotiation  Board  and  prompt  payment 
rates,  428 
S«iior  Executivie  Service: 
PiMncial  Management  Service  Performance 
NReview  Board;  membership,  24847 
Surety  companies  acceptable  on  Federal  bonds: 
Acceptance  Insurance  Co.,  9149 
Aetna  Casualty  ft  Surety  Co.  of  America, 

8509 
Aetna  Casualty  Co.  of  Connecticut.  8510 
Aetna  Commercial  Insurance  Co.,  8509 
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Atlantic  Alliance  Fidelity  A  Surety  Cb., 

5207  I 

Bankers  Insurance  Co.,  4083 
Cincinnati  Casualty  Co.,  6543  | 

Colonial  American  Casualty  &  Surety  Co.. 

14451 
Colonial  Surety  Co.,  27840 
Farmington  Casualty  Co.,  8510 
Generali-U.S.  Branch,  8510 
Integrand  Assurance  Co..  10947 
Lincoln  General  Insurance  Cx>.,  3242 
Mutual  Fire  &  Marine  Inland  Insurance  Co., 

10698 
Regency  Insurance  Co.,  10520  * 

Sorema  North  America  Reinsurance  Co., 

1513,3242 
Universal  Security  Insurance  Co.,  3243 
Wintcrthur  Reinsurance  Corp.  of  America, 

1513 
Surety  company  application  and  renewal  fees, 
1201 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation 
Act;  Title  VIII  implementation 
(subsistence  priority),  349,  22530,  22940 
Endangered  and  threatened  species:       • 
Argali,  28014 

.Butie  County  meadowfoam,  24192     ' 
Capa  rosa,  etc.  (five  trees  from  Puerto  Rico), 

14782 
Chamaesyce  halemanui,  etc.  (six  plants  from 

Kokee  Region,  Kauai,  HI),  20580 
Clay  reed-mustard,  etc.,  1 398 
Dwarf  iliau,  27859 

Goldline  darter,  etc.  (two  fish),  14786 
Hawaiian  red-flowered  geranium,  20389 
•Ihi'ihi,  27863 

Kanab  ambersnail,  1 3657  . 1 

Leedy's  roseroot.  14649,  28011  | 

Liliwai,  etc.  (Fifteen  plants  from  Maui,  HI), 

20772 
Louisiana  black  bear,  588 
Manatees;  sanctuaries  in  Kings  Bay, 

5988 
Mitchell's  satyr  butterfly,  21564 
Mor;fteld's  leather  flower,  21562 
Myrtle's  silvcrspot  butterfly  and  six  plants 
'     from  coastal  dunes  in  Northern  and 
Central  California,  27848 
Nonhern  spotted  owl;  criticalljabital,  1796 
Sensitive  joint-vetch,  2 1 56^^^         I 
Snake  River  sockeye  saHfion,  212      { 
Stenogyne  kanehoana,  20592 
Telephus  spurge,  etc.  (three  Florida  plants), 

19813 
Ute  ladies'-tresses.  2048  I 

Endangered  Species  Convention: 
American  alligators  harvested  in  -1994; 
export,  21896 
Importation,  exportation,  and  transportation  of 
wildlife: 
Designated  port  status-^ 
Baltimore,  MD,  21354 
Humane  and  healthful  transportation  to  U.S. 
of  wild  mammals  and  birds,  27094 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation 
Act;  Title  VIII  implemenration 
(subsistence  priority).  36''(? 
Endangered  and  threatened  species, 
.^fncaii  elephant.  658,  9681 
Argal*.  65*) 

Ben  Lomond  spineflower,  etc.  (five 
lim.:stone  plants  in  San  Bernardino 
KiuunUiKis,  CA,  etc.),  20806 
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Captive-bred  wildlife  regtilation,  548.  9680 

Carolina  heelsplitter,  21925 

Cave  crayfish,  21929 

Coastal  California  gnatcatcher,  4747 

Desert  bighorn  sheep,  19837 

Findings  on  petitions,  etc.,  546,  596,  1246, 

11459,  14378,  14556,  14689,  19852, 

28167,  28474 
Florida  conradina  (three  plants),  21369 
Giant  garter  snake,  21933 
Godfrey's  butterwort,  21377 
Grizzly  bear,  14372,  14378,  28825 
Kamer  blue  butterfly,  2241,  24222 
Lane  Mountain  milk-vetch,  etc.  (seven  desert 

milk- vetch  taxa),  19844 
Lee  County  cave  isopod,  2075 
Leptocereus  grantianus  (cactus),  21374 
Limestone  plants,  21933 
Little  Mariana  fruit  bat,  etc.  (six  endangered 

forest  species  from  Guam);  critical 

habitat,  25007 
Louisiana  quillwort,  587 1 
^  Manatees  in  Lake  Woodruff  National 
y         WUdlife  Refuge,  FL,  4745,  551 1 
Marbled  murrelet,  3604 
Mexican  spotted  owl.  2(X)73 
Mexican  spotted  owl;  hearings,  35 
Morro  sboulderband  and  seven  plants  from 

San  Luis  Obispo  County,  CA,  24221 
Northern  goshawk;  status  review,  544 
Northern  riffleshell  and  clubshell  mussels, 

27203  ^ 

Okeechobee  gourd,  21381 
Pacific  Coast  western  snowy  plover,  1443 
Pima  pineapple  cactus,  14374 
Prairie  mole  cricket,  2239    «_ 
Scimitar-hornej^tJfy*,  etc.,  #12,  24220 
Seabeacfe-aSiiiranth,  2192lv 
Silver  rice  rat,  19585,  20325  X 
Spectacled  eider,  19852 
j      Vernal  pool  fairy  shrimp,  etc.,  19856 
Endangered  Species  Convention: 
Appendices;  amendments,  7713,  7719,  20443 
Appendices  and  amendments,  262 
Giant  pandas;  import  permit  policy,  28825 
Migratory  bird  hunting: 

Federal  Indian  reservations  and  ceded  lands. 

19863 
National  migratory  bird  harvest  information 

program;  establishment,  24736 
Seasons,  liinits,  and  shooting  hours; 
esublishment,  etc.,  19865,  27672 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  24650,  24651 
Coastal  Barrier  Resources  System;  maps,  14846 
Coastal  Barrier  Resources  System;  Washington 

areas  maps:  availability,  22821 
Endangered  and  threatened  species: 
Dudley  Bluffs  bladderpod  and  twuipod,  9563 
Reco.-ery  plans — 
[         Alabama  canebrakc  pitcher  plant,  28532 
I  -Aleutian  shield  fern.  28695 

I         Aniphianthus,  etc.  (three  granite  outcrop 
!  plantsX  19930 

I  Attwater's  prairit  chicken.  12333 

I  Barreby  ridge-cress,  9745 

j  Caribbean  roseate  tern,  5464 

!  Clasping  waiea.  21670 


y- 


Cumberland  pigtoe  mussel,  5276 
Eaistem  timber  wolf,  22824 
Hawaiian  gardenia,  24651  N  , 

Knieskem's  beaked-rush,  20705 
Last  Chance  townsendia,  14732 
Northern  spotted  owl,  24507 
Price's  potato  bean,  18523 
Selkirk  Mountains  woodland  cariboti, 

24652 
Small  whorled  pogonia,  23424 
Spreading  avens,  8672 
Endangered  and  threatened  species  permit 
applications,  416,  1191,  2927,  4641,  5276, 
6244,  6847,  7773,  8779,  8925,  10920,  12334, 
14845,  20848,  21418,  22824,  26667,  27060, 
28531 
Endangered  species: 
Recovery  plans — 
Michaux's  sumac,  18904 
Environmental  sUtements;  availability,  etc.: 
Alaska  public  lands;  fish  and  wildlife 

subsistence  use  management,  6490,  19591 
Brushy  Creek  State  Recreation  Area,  I  A, 

1924 
Chincoteague  National  Wildlife  Reftige 

Master  Plan.  VA,  6030 
CcnaU  Basin/Badlands  Area,  SD; 

reintroduction  of  black-footed  ferrets, 
5415 
Crane  Meadows  National  Wildlife  Refuge, 

MN,  1925,  13378 
CresU  Verde  Development  Project,  CA, 

2110 
Delaware  River  watershed,  NJ;  salmonid 

introduction,  7936 
Del  Norte  County  et  al.,  CA;  timber  harvest 
by  Simpson  Timber  Co.;  incidental 
taking  of  northern  spotted  owl,  22254 
Desert  National  Wildlife  Range,  NV,  1926 
Florida  panthers;  removal  from  wild 
^  population  to  establish  captive 
population.  14733 
Grand  Bay  National  Wildlife  Refuge.  AL 

and  MS,  2284 
Granite  Construction  Co.,  Coalinga,  CA; 
San  Joaquin  kit  fox  and  blunt-uosed 
leopard  lizard,  incidental  take,  23108 
Gray  wolves;  reintroduction  to  Yellowstone 
National  Park  and  Central  Idaho,  11505 
Harper's  Ferry,  WV;  national  education  and 

training  center,  8673 
Mandatay  National  Wildlife  Refuge,  LA, 

6847,9136 
Mexican  wolves;  experimental  reintroduction 
mto  suitable  habitat,  AZ  and  NM,  14427 
Patoka  River  Wetlands  Project,  IN.  6848 
Riverside,  CA:  incidental  take  of  Stephens' 

kangaroo  rat,  4214 
Riverside,  CA;  incidental  taking  of  Stephens' 

kangaroo  rat,  15099 
San  Bruno  Mountain  Habitat,  CA;  mission 
blue  butterfly,  incidental  taking,  8674 
Stone  Lakes  Natfonal  Wildlife  Refuge,  CA, 

20849 
Tijuana  E.stuary,  CA,  302 
Trinity  River  Basin  fish  and  wild'nre 
resiotation  program,  CA,  27060 
Walnut  Creek  Nationaf  Wildlife  Refuge.  lA, 

23108 
Yellowstone  National  Park  and  central 
Idaho,  MT;  reintroduction  of  gray 
wolves,  28881 
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Orants  and  cooperative  agreements; 
availability,  etc.: 
North  American  Wetlands  Conservation 
Council;  solicitation  package 
availability,  1754,  7601 
Marine  mammal  permit  applications,  S009, 
6848,  11728,  13709,  14431,  14587,  19437, 
20706,  21821 
Marine  mammals: 

Annual  report  availability—  1990  CY,  11334 
Meetings: 
Alaska  Federal  Subsistence  Board,  11462 
Aquatic  Nuisance  Species  Task  Force,  2575, 

11506,22483,27475 
Endangered  Species  of  Wild  Fauna  and 
Flora  International  Trade  Convention 
Conferences,  7774,  20126 
Garrison  Diversion  Unit  Federal  Advisory 

Council,  17928 
Great  Lakes  Nonindigenous  Aquatic 

Nuisance  Species  Panel,  11506 
Great  Lakes  Nonindigenous  Aquatic  Species 

Panel,  4058 
Klamath  Fishery  Management  Council,  7602, 

10676 
Klamath  River  Basin  Fisheries  Task  Force, 

921,  13378,  23243 
Migratory  birds,  protocol  on  subsistence 
hunting;  agreement  on  interpretation 
and  implementation,  8350 
Migratory  bird  hunting  and  conservation  stamp 

(Duck  Stamp)  contest,  2110 
Migratory  birds,  protocol  on  subsistence 
hunting;  agreement  on  interpretation  and 
implementation,  922 

Food  and  Drug  Adrntnistration 

RULES 

Administrative  practice  and  procedure: 
Advisory  committees — 
Clarifying  amendment,  14350 
List  update,  8064 
Animal  drugs,  feeds,  and  related  products: 
Amprolium;  CFR  correction,  12712 
Arsanilate  sodium,  etc.,  1641 

Removed,  5210 
Bambermycins  and  tylosin,  23058 
Butynorate,  524 
Butynorate,  etc.,  6072,  6892 
Halofuginone  hydrobromide,  21209 
Melengestrol  acetate,  etc.,  5052,  6892 
Monensin,  23953 
Monensin  and  bacitracin  methylene 

disalicylate,  6553 
Monensin  and  tylosin,  11682,  21854 
Neomycin  sulfate  soluble  powder,  19084, 

26604 
Poly(2-vinylpyridine-co-styrene),  24187 
Prednisolone  tablets,  4718 
Selenium,  28606 

Selenium,  vitamin  E  injection,  21208 
Sponsor  name  and  address  changes — 
A.L.  Laboratories,  Inc.,  4639,  8577,  14639, 

17786 
American  Cyanamid  Co.,  7651 
'  Arkansas  Micro  Specialties,  Inc.,  12711 

Miles,  Inc.,  Agriculture  Division,  Animal 

Health  Products,  26995 
Pitman-Moore,  Inc.,  7652 
Sanofi  Animal  Health,  Inc.,  2836 
Schering-Plough  Animal  Health  Corp., 

2837 
Wade,  Jones  Co.,  Inc.,  26996 
Tilmicosin  phosphate  injection,  12711 
Zoalene,  8402 
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Biological  products: 
Blood  and  blood  producU;  storage, 
collection,  and  processing;  technical 
correction,  11263 
Correction,  12862 
Investigational  new  drug,  antibiotic,  and 
biological  drug  product  applications; 
clinic^  hold  and  termination 
Correction,  19458 
Pertussis  vaccine;  additional  standards; 
correction,  2135 
Color  additives: 
Technical  amendments,  10615 
Correction,  11797 
Cosmetics: 
Cosmetic  product  ingredient  and  raw 
material  composition  statements; 
voluntary  registration,  3128 
Correction,  5210' 
Drug  Price  Competition  and  Patent  Term 
Restoration  Act;  implemenution; 
abbreviated  new  drug  applications  (generic 
version),  17950 
Drugs  and  biologies  regulations;  technical 

corrections,  10813 
Food  additives: 
Adhesive  coatings  and  components — 

Isodecyl  benzoate,  10809 
Adjuvants,  production  aids,  and  sanitizers — 
l,3,5-Tris(3,5-di-tert-butyl-4- 

hydroxybenzyl)-s-tria2ine-2,4,6- 
(lH,3H,5H)trione,  2019 
1 ,2-Bis(3,5-di-tert-butyl-4- 

hydroxyhydrocinnamoyOhydrazine, 
10989 
Hexamethylene  bis  (3,5-di-tert-butyl-4- 

hydroxyhydrocinnamate),  10810 
N,N-Bis(2-hydroxyethyl)butylamine,  etc., 

23950 
Pentaerythritol  adipate-stearate,  18081 
Phosphoric  acid,  etc.,  11681 
Phosphorous  acid,  cyclic 

neopentanetetrayl  bis(2,6Kii-tert-butyl- 
4-methylphenyl)  ester,  18080        v 
Ethyl  esters  of  fatiy  acids  and  sulfated  butyl 

oleate,  12709 
Feed  and  drinking  water  of  animals— 

Poly(2-vinylpyridine-co-styrene),  7875 
Glutaraldehyde,  8065 
Paper  and  paperboard  components— 
Ethanedial,  polymer  with  tetrahydro-4- 
hydroxy-5-methyl-2(lH)pyrimidinone, 
propoxylated,  20200 
Polyamide-epichlorohydrin  water-soluble 
thermosetting  resin,  23947 
"Paper  and  paperboard  components —  12- 

Hydroxystearic  acid-polyethylene  glycol 
block  copolymers,  3120 
Polj-mers- 
Ethylene-chlorotrifluoroethylene 

copolymer,  183 
Poly(phenyleneterephthalanude)  resins, 

3123 
Polyestercarbonate  resins,  3938,  5294 
>     Polyurethane  resins,  3126 
Synthetic  triglyceride  mixture  as  cocoa 
butter  substitute;  correction,  2814 
Technical  amendments,  10615 
Correction,  11797 
Food  for  human  consumption: 
Acesulfame  potassium,  6667,  9472 


Food 

Aspartame  as  sweetener—  .    , 

Bulk  package  form,  3702 
Cereals,  hot  and  instant,  3703 
Frozen  dairy  and  nondairy  frostings,  etc., 
and  frozen,  ready-to-thaw-and-eat 
cheesecakes,  etc.;  hearing  denied,  3698 
Malt  beverages  containing  fruit  juice,  3701 
Puddings  and  fillings,  refrigerated  ready- 
to-serve,  3703 
Food  labeling— 
Raw  fruit,  vegetables,  and  fish;  nutritioa 
labeling;  correction,  8174.  10522 
Infant  formula  microbiological  testing, 
consumer  complaints,  and  record 
retention  requirements;  correction,  7435 
Correction,  6352 
GRAS  or  prior-sanctioned  ingredients: 
Chymosin  enzyme  preparation,  6476 
Glycerophosphates,  10811 
Technical  amendments,  10615 
Correction,  11797 
Human  drugs: 
Category  II  and  111  active  ingredients 
(OTC);  final  monograph;  correction, 
3526 
Cold,  cough,  allergy,  bronchodilator.  and 
antiasthmatic  producte  (OTC) — 
Expectorant  products;  fuial  monograph, 
29176 
DandrufT,  seborrheic  dermatitis,  and  psoriasis 
products  (OTC);  final  monograph; 
correction.  2136 
Investigational  new  drug,  antibiotic,  and 
biological  drug  product  applications; 
clinical  hold  and  termination.  13244 
Correction.  19458 
Male  genital  desensitizing  drug  products 

(OTC);  fmal  monograph,  27654 
Orally  administered  drug  products  for 

treatment  of  fever  blisters  (OTC);  fmal 
monograph.  29166 
Medical  devices:  /" 

Cardiovascular  devices;  heart  valve  allograft 
replacement;  premarket  approval 
requirement,  12875,  29001 
Premarket  notification  submissions; 
substantial  equivalence,  S01(k) 
summaries  and  sutcments;  and  Class  III 
summaries;  information  confidentiality, 
18062,  23059 
Tracking  requirements,  22966 
Organization,  functions,  and  authority 
delegations: 
Center  for  Drug  Evaluation  and  Research  et 

al.,  18823 
Center  for  Veterinary  Medicine;  address 

change,  6474,  10287 
Commissioner  of  Food  and  Drugs,  28462 
Deputy  Commissioners  et  al.,  12875 
Headquarters,  10287 
Premarket  applications  review;  product 

jurisdiction  regulation;  industry  exchange 
meetings,  24544 

PROPOSED  RULES 

Animal  drugs,  feeds,  and  related  products: 
Current  good  manufacturing  practices- 
Aseptic  processing  and  terminal 
sterilization;  correction,  2136 
Biological  producte: 
New  drug,  antibiotic,  and  biological  drag 
producU;  accelerated  approval 
procedures,  13234,  27202 
Correction,  19458,  20802 
Control  of  communicable  diseases: 
Milk  and  milk  products;  definition,  1407 


310-980  (10)  0-92-4 


Food 


Food  for  human  consumptkm: 
Cacao  products;  identity  standards,  23989 

Correction,  28011 
Food  labeling— 
Antioxidant  vitamins  and  cancer,  health 

claims;  correction,  8183 
Butter;  nutrient  content  claims         I 

Cdescriptors')  use;  correction,  8 1 89 
Calcium  and  osteoporosis;  health  claims; 

correction,  8179,  10S22 
Cholesterol-  and  fat-related  claim  terms; 

definitions;  correction,  81T7 
Dietary  fiber  and  cancer;  health  claims; 

correction,  8182 
Dietary  fiber  and  cardioviscula?  disease; 

h^th  claims;  correction,  8191 
Dietary  lipids  and  cancer;  health  messages; 

correction,  8181 
Fat,  fatty  acid,  and  cholesterol  content; 

definitions  of  nutrient  content  claims; 

correction,  8177 
Federal  preemption;  State  petitions 

requesting  exemption;  correction, 

5397,  8179 
Folic  acid  and  neural  tube  defects;  health 

claims  and  label  statements; 

correction,  8182 
Health  claims;  general  requirements; 

correction,  8177 
Health  claims;  general  requirement^ 

report  and  recordkeeping        I 

requirements,  5396  ' 

Health  claims;  tratrient-disease  relationship; 

re|K>rts  availability,  12773 
Industry  and  small  business  participation; 

nutrition  label  format;  meeting,  11277 
Lipids  and  cardiovascular  disease;  health 

claims  and  label  statements;      I 

correction,  8185  I 

Mandatory  nutrition  labeling,  nutrient 

content  claims,  and  health  claims; 

hearing  on  all  1 1-27-91  proposed 

regulations,  239 
Nutrient  content  claims;  general  principles, 

petitions,  and  definition  of  tetms; 

correction.  5395,  8189 
Omega-3  fatty  acids  and  coronary  heart 

disease;  health  claims  and  label 

statemenU;  correction,  8183,  10522 
Proposed  rules;  regulatory  impact  analysis; 

correction,  8188 
Reference  daily  intakes  and  daily  reference 

values,  and  nutrition  labeling, 

mandatory  status  and  content  revision; 

correction,  8178 
Serving  sizes;  correction,  8179 
Serving  sizes;  report  aad  recordkeeping 

requirements,  5398 
Sodium  and  hypertension;  health  claims 

and  label  statements;  correction,  8180 
State  enforcement  provisions;  report  and 

recordkeeping  requirements,  5397 
Substitute  foods  named  by  use  of  nutrient 

content  claim  and  standardized  term; 

requirements;  correction,  8184 
Zinc  and  immune  function  in  elderly; 

health  claims;  correction,  8183 
Nutrition  labeling;  small  business  exemption 
public  forums,  19410 
Correction,  29119 
Orange  juice  products;  identity  st 
23555 
Human  drugs: 
Anticaries  drug  products  (OTC);  tentative 
final  monograph,  19823 
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standards. 


Correction,  21332 
Antimicrobial  products,  topical  (OTQ— 
First  aid  antiseptic  products;  tentative  final 
monograph;  correction,  858 
Cold,  cough,  allergy,  bronchodilator,  and 
antiasthmatic  drug  products  (OTC>— 
Antitussive  drug  products;  final 

monograph,  27666 
Bronchodilator  drug  products;  final 

monograph,  27662 
Nasal  decongestant  drug  products; 
tentative  final  monograph,  276S8 
Current  good  manufacturing  practices — 
Aseptic  processing  and  terminal 
sterilization;  correction,  2136 
Exocrine  pancreatic  insufficiency  products 

(OTC>,  workshop,  etc.,  8586 
Laxative  drug  producte  (OTQ;  tentative 

final  monograph,  23174 
New  drug,  antibiotic,  and  biological  drug 
products;  accelerated  approval 
procedures,  13234,  27202 
Correction,  19458 
Oral  health  care  products  (OTQ;  tenUtive 
final  monograph,  20434 
Correction,  28555 
Orally  administered  drug  products;  — 

symptoms  associated  with 
overindulgence  in  food  and  drink,  relief 
(OTQ,  tentative  final  monograph; 
correction,  7847 
Correction,  6352 
Stimulant  drug  products  (OTC);  proposed 
amendment  to  monograph;  correction, 
6352,  9346 
Human  drugs  products: 
New  drug,  antibiotic,  and  biological  drug 
products;  accelerated  approval 
procedures 
Correction,  20802 
Medical  devices:  , 

Device  tracking,  10702 

Correction,  12376,  20656 
Device  user  facilities  and  distributors;  death, 
illness,  and  serious  injury  reporting 
requirements,  2861,  6486 
Mechanical  automobile  hand  and  foot 

driving  control;  classification,  7339 
Needle-bearing  devices;  safety  standards, 
5241,  22447 
Correction,  6784 
Protective  restraints;  premarket  notification 
procedures  and  current  good 
manufacturing  practices  requirements; 
exemptions  revocation,  27397 
Tracking  requirements,  22971 
New  animal  drug  regulations;  marketing,  6081, 

21044 
New  animal  drug  regulations;  marketing; 

correction,  5048 
New  animal  drugs  and  medicated  feeds, 
adverse  experiences;  recordkeeping  and 
reporting  requirements,  6082,  21044 
Proposed  rules  published  before  1986; 

withdrawn;  correction,  2319 
Public  information: 
New  product  approval,  confidential  ' 
commercial  information;  disclosure  to 
foreign  governments,  28647 

NOTICES 

Advisory  committees;  annual  reports; 

availability,  574 
Animal  drugs,  feeds,  and  related  products: 
Anticoccidial  drugs  in  poultry;  guideline 

availability,  20835 
Calgene,  Inc.;  FLAVR  SAVR  tomatoes 
status;  advisory  opinion,  22772 


Chemdex.  Inc.;  approval  withdrawn,  26664 
CUnical  investigator  and  monitor,  guideline 

availability,  20495 
Computer  application  submissions;  guidance, 

22478 
Export  applications — 
rVOMEC  SR  Bolus  for  Cattie,  21415 
Oxytetracycline  Injection  200  mg/mL„ 
14581 
Foods  derived  from  new  plant  varieties; 

policy  statement,  22984 
NADA  review  of  dosage  form  oral 
electrolytes;  Center  for  Veterinary 
Medicine  policy  and  procedures  guide; 
availability,  27256 
New  drug  applications— 
Growmark,  Inc.,  et  al.;  approval 

withdrawn,  23106 
Purina  Mills,  Inc.;  approval  withdrawn, 
18883, 
Solyay  Animal  Health,  Inc.;  approval 

'  withdrawn,  574,  6121 
Syntex  Animal  Health;  approval  withdrawn, 

8669 
UpJohn  Co.;  approval  withdrawn,  22479, 
29093 
Biological  product  licenses: 
Alpha  Plasma  Center,  2281 
Community  Blood  Bank  of  Southern  New 

Jersey,  Inc.,  2135 
Hunter  Laboratories,  20688 
Orangeburg  Serological  LaW>ratories,  Inc., 

21797 
Research  Procurement  Co.,  SOOS 
Biological  products: 
Anti-human  globulin;  revised  recommended 
methods  for  evaluating  potency, 
specificity,  and  reactivity  evaluation 
methods;  availability,  18884 
Blood  grouping  reagents;  evaluation 

methods;  availability,  18884 
Export  applications — 
Antihemophilic  factor  (human),  affinity 
chromatography  purified,  solvent 
detergent  u-eated.  Method  B,  9260 
Anti-Human  Globulin  Reagent  (Rabbit 
and  Murine  Monoclonal)  (Green) 
Anti-IgG,-C3d;  polyspecific,  Ortho 
BioVue  System,  8879,  14751 
Anti-Human  Globulin  Reagent  Anti-IgG 
(Rabbit)  (Green)  Ortho  BioVue 
System,  8878 
Blood  Grouping  Reagents  Anti-C  (Anti- 
hr')  (Monoclonal)  BioClone  for  Slide, 
Tube,  and  Microplate  Tests,  etc., 
6506,  9155 
Blood  Grouping  Reagents  Anti-Jk 

(Monoclonal)  Bioclone  for  Tube  and 
Microplate  Test,  etc.,  1313 
Coagulation  Factor  DC  (human),  affinity  , 
purified,  solvent  detergent  treated, 
2752,  21447 
Neupogen  recombinant  methionyl  hiunan 
granulocyte  colony  stimulating  foc^;, 
(R-METHUG-CSF),  8340,  111 
Recombigen  HIV-l/HrV-2  EL\  Test  Kit, 

6724 
Recombinant  human  erythropoietin  (r- 
HuEPO),  2753,  21332 

FEDERAL  REGISTER,  Jaaaary-Jnc  1992 


310-980  (10)  0-92-4 


Food 


Retro-Tek  HIV-1/HTLV-I  CombiiMtion 

Elisa  Test  Kits,  2SS7 
Retro-tek  HIV-1  western  blot  test  kit, 

77M 
UBI  HIV-1/2  ElA  test  kits.  21991 
Vironostika  HIV-l,2.Microelisa  System 
test  kit,  23240 
Points  to  consider  in  the  design  and 

implementation  of  field  trials  in  blood 
grouping  reagents  and  anti-human 
globulin;  draft  availability,  1888S 
Points  to  consider  in  the  manufacture  of  in 
vitro  monoclonal  antibody  products  for 
further  manufacturing  into  blood 
grouping  reagent  and  anti-human 
globulin;  draft  availability,  18886 
Color  additive  petitions: 

Microbio  Resources,  Inc.,  27256 
Committees;  establishment,  renewal, 
termination,  etc.: 
Anesthetic  and  Life  Support  Drugs 

Advisory  Committee  et  al.,  28685 
Center  for  Biologies  Evaluation  and 

Research  public  advisory  committees, 
20689 
Center  for  Devices  and  Radiological  Health 
public  advisory  committees  and  panels, 
20690,  20691 
Drug  Evaluation  and  Research  Center  public 

advisory  committees,  20835 
Food  Advisory  Committee,  8128 
Special  Studies  Relating  to  Possible  Long- 
Term  Health  Effects  of  Phenoxy 
Herbicides  and  Contaminants  Advisory 
Committee,  574 
Vaccines  and  Related  Biological  Products 
Advisory  Committee  et  al.,  21660 
Direct  reference  seizure  authority  for 
adulterated  drugs;  compliance  policy 
guide;  availabiUty,  19915 
Environmental  sutemente;  availability,  etc.: 
New  drug  applications;  Ceredase,  etc.,  18887 
New  drug  applications — 
Cefzil,  etc.,  27470 
Food  additive  petitions: 
3- V  Chemical  Corp.,  291 
Agway,  Inc.,  24048 
American  Meat  Institute,  1 1485 
Arakawa  Chemical  Industries,  Ltd.,  9260 
Asahi  Denka  Kogyo  K.K.,  19133,  21415 
BASF  Corp.,  1484 
BP  Chemicals,  Ltd.,  23419 
Ciba-Geigy  Corp.,  1204,  1939,  2638,  5005 
Diversey  Corp.,  20494,  28555 
E.I.  duPont  de  Nemours  &  Co.,  Inc.,  291 
Eastman  Chemical  Co.,  12831 
GE  SiKcones,  8460 
Gycor  International,  Ltd.,  291 
Hercules,  Inc.,  13104 
Hoechst  Aktiengesellschaft,  11958 
Hoechst  Celanese  Corp.,  2106,  6227 
Kelko,  5006 
Lubrizol  Corp.,  11958 
Miles,  Inc.,  8460,  12862 
Mitsubishi  Kasei  Corp.  et  al.,  20495 
Parexel  International  Corp.,  6610' 
PCI  Membrane  Systems,  Ltd..  11352 
Polysar  Rubber  Corp.,  1939 
Purina  Mills,  Inc.,  11325 
SCM  Chemicals,  12831 
Sherex  Chemical  Co.,  Inc.,  13104 
Sherex  Chemical  Co.,  Inc.;  correction.  19458 
Stroh  Brewery  Co.,  27055 
Sumitomo  Chemical  America.  Inc.,  3633 
Food  for  human  consumption: 
Calgene,  Inc.;  FLAVR  SAVR  tomatoes 
status;  advisory  opinion,  22772 
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Identity  standards  deviation;  market  testing 
permits — 
Cottage  cheese,  nonfat,  575.  8129,  8460, 

12862  - 
Eggnog,  light,  1939 
Fruit  cocktail  without  cherries,  2638 
Mozzarell*  cheese,  contains  ultrafiltered 
skim  milk,  low-moisture  part-skim, 
4042 
Grant  and  cooperative  agreement  awards: 

Nicolet  Instrument  Corp.,  9729 
GranU  and  cooperative  agreements; 
availability,  etc.: 
Clinical  pharmacology  training  pilot 

program,  11725 
Orphan  drug  products;  safety  and 
effectiveness  in  rare  diseases  and 
conditions;  clinical  studies,  4912 
Radiation  protection,  28686 
GRAS  or  prior-sanctioned  ingredients: 
Amaranth  Institute,  413     • 
American  Maize-Products  Co.  et  al.,  4043. 

6165 
Delta  Fibre  Foods.  14582 
Fuji  OU  Co..  Ltd.,  27256 
Michael  Foods,  Inc.,  10767 
Opta  Food  Ingredients,  Inc.,  8461 
Weyerhaeuser  Co.,  11959,  21332 
Zumbro,  Inc.,  14839 
Human  drugs: 
Adulterated,  misbranded,  or  unapproved 
new  drugs;  manufacture,  distribution, 
and  promotion  by  State-licensed 
pharmacies;  compliance  policy  guide, 
10906 
Export  applications— 
Adenoscan  (adenosine)  Injection,  20286 
Corgard  Ublets  40mg,  7591 
Corzide  tablets  (40mg/5mg,  80mg/5mg), 

7592,  9599 
Doxorubicin  hydrochloride  injection,  7590 
Fentanyl  Citrate  Injection.  2916 
Florinef  AceUte  01  MG  Tablets,  10669 
HIVID  (zalcitabine)  Tablets,  20285 
Hydrea  capsules  SOOmg,  7592.  9599 
Isotrex  (isotretinoin)  0.05  percent  Gel, 

19637 
Nubain  injection  lOMG/ML,  2  ML  ampul 

12831 
Optiray  (ioversol  injection),  2558,  5295 
Ortho-Novum  10/11  Tablets.  10669 
Ortho-Novum  7/7/7  Tablets,  413 
Paxil  (paroxetine  hydrochloride)  Tablets, 

19638.  21854 
Peritosteril  (delflex  peritoneal  dialysis 
solution  in  2.5  liter  bags),  26664, 
26665 
Pravachol  toblett  lOmg  and  20mg,  7593, 

9599 
Prepulsid  (cisapride  monohydrate)  tablets, 

7591 
Pronestyl  (procainamide  hydrochloride) 

Capsules.  20286,  24530 
Pseudoephedrine  hydrochloride 

controUed-releaae  caplets,  240  mg., 
29093 
Silicone-coated  superparamagnetic  iron 
oxide.  2917 
New  drug  applications— 


American  Therapeutics.  Inc.;  approval 

withdrawn.  19434 
American  Therapeutics.  Inc.;  proposal  to 

withdraw  proposal,  7933 
Chelsea  Laboratories,  Inc.;  approval 
withdrawn,  1204,  2638,  3632,  3633. 
6280 
Duramed  Pharmaceuticals,  Inc.;  approval 

withdrawn.  3631.  3632,  6227 
Eli  Lilly  4  Co.  et  al.;  approval  withdrawn. 

18157 
Elkins-Sinn.  liic.;  approval  withdrawn, 

7934 
Fujisawa  USA;  approval  withdrawn. 

11959 
Harmonisation  Consensus  International 
Conference;  implementation  document 
availability,  13105 
Hoffmann-La  Roche  Inc.  et  al.;  approval 

withdrawn,  9729 
Interpharm,  Inc.;  approval  withdrawn. 

14582 
Par  Pharmaceutical.  Inc.;  approval 

withdrawn,  7934 
Quad  Pharmaceuticala,  tnct;  approval 

withdrawn,  6228,  7435 
Royce  Laboratories,  Inc.;  approval 

withdrawn,  19435,  23419 
SuperPharm  Corp.  et  al.;  approval 
withdrawn,  5048,  6280,  6352 
Oral  health  care  combination  producu 
(OTQ;  enforcement  policy,  201 14 
Oral  solid  dosage  from  products  (OTC) — 
Antacid  and  acetaminophen  combination 
products;  enforcement  policy,  4456, 
6165,  6892 
Orphan  drug  and  biological  products- 
Designations;  cumulative  listing,  4883 
Patent  extension;  regulatory  review  period 
determinations — 
Accupril,  4212.  5510.  6229.  7435 
Acel-Imune,  18887,  22773 
Aredia,  20693 
Biaxin,  10907 
Dermatop,  13746 
Foscavir,  12832 
Ismo.  25040 
Lorabid,  18889 
Maxaquin,  18888 
Mazicon,  14729 
Mivacron,  23235 
Omniflox,  23414 
Penetrex,  14418 
Pravachol,  8461,  15090 
Relafen.  14728 
Supprelin.  23237 
Tidid.  23238 
Zithromax,  10907 
Zocor.  12935 
Zoloft.  20694 
Radiopharmaceutical  drug  applications; 
chemistry  documentation  submission 
guideline;  availability,  81,  8670 
Stereoisomeric  drugs;  policy  statement, 

22249 
Tamper-resistant  packaging  requirements; 
compliance  policy  guide,  availability, 
23419 

Medical  devices: 

* 
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Patent  extentioii;  regulatory  review  period 
determinatioas— 
Meu  II,  Model  1204  Cardiac  Pacing 

System,  20495 
Palmaz  balk»-ex(Mndable  stent,  1S319 
Transitional  class  III  devices;  safety  and 
effectiveness  information  submission, 
8462,8881,  11137,  12862 
Medical  devices;  premarket  approval: 
AIS  Excimer  Laser  Angioplasty  System, 

9126,  11137 
APT  1010  Ultrahigh  Frequency  Ventilator, 

1748,  3674 

ChiroHex  II  Models  32-C20SX/XX  32- 

C21SX/XX,  32-C22SX/XX,  32-C23SX/ 

XX  and  32-C24SX/XX  SUicone 

Posterior  Chamber  Intraocular  Lenses. 

5895,  6784 
ChiroHez  Model  32-ClOXX  Silicone 

Posterior  Chamber  Intraocular  Lens, 

5896 
EDAP  LT.Ol  Lithedap  Shock  Wave 

Lithotripter,  1747 
Elastic  Model  AA-4203  Silicone  Posterior 

Chamber  Intraocular  Lens,  292 
Elastimide  Modeb  AQ-1000,  AQ-lOOl.  AQ- 
'  1002,  AQ-1005,  and  AQ-1016  Silicone 

Posterior  Chamber  Intraocular  Lenses, 

292 
META  DDDR  Pacing  System,  etc.,  6328 
Tberasonic  Lithotripsy  Treatment  System. 

1748,4762 
Meetings: 
Advisory  committees,  panels,  etc.,  1204, 

1749,  1915,  1916,  2135,  2917,  2918,2951, 
3634,  3674,  6506,  8879,  9557,  10670, 
10908.  11652,  12503,  14419,  14583, 
14730,  20695,  21415,  21661,  23106, 26870, 
27982 

Oinical  Laboratories  Improvement 

Amendments  of  1988;  quality  control 
standard  requirements,  10179 

Commissioner's  industry  exchange;  new  drug 
submissions  and  applications,  21661 

Consumer  information  exchange,  293,  575, 
1484,  1485,  1751,  2753,  4043,  6122.  6832, 
6892,  8881,  9155  , 

Generic  topical  corticosteroids; 
bioequivalence  issues,  6508 

Industry  information  exchange,  24048 

Investigational  new  drugs;  clinical  hold 
process,  monitoring  procedure;  review 
committee.  6832,  9155,  15320,  27257    ' 

Quality  assurance  in  manufacture  of  blood 
and  blood  products;  workshop; 
correction,  1313 
Organization,  functions,  and  authority 
delegations: 

Dockets  Management  Branch;  temporarily 
reduced  services.  28182 

FaciUties  and  Administrative  Management 
Offi<Jeri9435  i    • 

Regulatory  Affairs  Office,  20115  I 

Standards  and  Regulations  OfHce.  145^4 
Priority  enforcement  strategy  for  problem 
importers;  regulatory  procedures  manual. 
Chapter  9-87;  availability,  5006 

Food  aod  Nntrition  Sorioe 

RULES 

Food  stamp  program: 

Electronic  benefit  transfer  systems;  approval 
and  operation  standards,  11218 

Retail  food  stores  and  wholesale  food 
concerns;  taxpayer  identification 
numbers  submission  requirement,  3913 


State  agency  investments;  quality  control 

claims  adjustments,  2823 
Unlawful  use  or  acceptance  of  coupons; 

money  penalties.  3909 

PROPOSED  RULES 

Child  nutrition  programs: 
Women,  infants,  and  children;  special 
supplemental  food  program — 
Enhanced  food  package  for  breastfeeding 
women,  9505 
Food  stamp  program: 
Mickey  Leland  Memorial  Domestic  Hunger 
Relief  Act- 
Homeless  households  in  transitional 
housing;  income  exemptionn,  3961, 
4793 

NOTICES 

Child  nutrition  programs: 
Child  and  adult  care  food  programs- 
National  average  payment  rates;  day  care 
home  food  service  payment  rates,  etc., 
28653 
Meals  and  milk,  free  and  reduced  price; 

income  eligibility  guidelines,  8110 
National  school  lunch  program — 
^  National  average  payments/maximum 

reimbursement  rates,  28651 
School  breakfast  program- 
National  average  payments/maximum 
reimbursement  rates,  28651 
Special  milk  program — 
National  average  payments/maximum 
reimbursement  rates,  28651 
Summer  food  service  program; 
reimbursement  rates,  2077 
Women,  infants,  and  children;  special 
supplemental  food  program;  poverty 
income  guidelines,  10330 
Food  distribution  program: 
Commodity  supplemental  food  program; 
elderly  poverty  income  guidelines, 
10332 
Food  stamp  program: 
Alaska,  Hawaii,  Guam,  and  Virgin  Islands; 

maximum  allotments,  3987 
Maximum  allotments  and  income  eligibility 
standards  and  deductions,  3988 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Food  stamp  program;  employment  and 
training  demonstration  projects.  10636 
Meetings: 
Commodity  Distribution  National  Advisory 

Council,  661 
Welfare  Simplification  and  Coordination 
Advisory  Committee,  13075 
Organization,  fiinctions,  and  authority 

delegations. 
See  entries  under  Public  Health  Service. 

Food  Safety  and  Inspection  Senice 

RULES 

Meat  and  poultry  inspection: 
Croatia  and  Slovenia;  imports  into  U.S.; 

eligibUity,  18079 
Cured  pork  products;  additional  methods  for 

destroying  trichinae,  27870 
Fee  increases,  18387 
Imported  fresh  or  cured  meat  and  meat 

products;  piece-size  requirements  and 

packaging  limitations  removal,  27902 
Jar  closure  requirements  elimination,  24542 
Trichinae  treatment;  poultry  products 

containing  pork,  28083 


J 


PROPOSED  RULES 
Meat  and  poultry  inspection: 
Cured  pork  products;  binder  usage.  3732 
Fee  increases,  2483 
Importation  eligibility  list- 
Nicaragua.  13033 
Nutrition  labeling—,  10298-10300 
Hearing.  2692Regu]atory  impact  analyst. 

5956 
Public  forums.  14499 
Poultry  products;  irradiation.  19460 
Meat  and  poultry  products: 
Pizzas  containing  meat  and  poultry  products; 
inspection  requirements  exemption, 
21858 

NOTICES 

Meat  and  poultry  inspection: 
Hazard  analysis  and  critical  control  point- 
Workshops;  participants  soliciution,  10152 
Retail  store  exemptions;  dollar  limitation 
adjustment,  10456.  20325 
Meetings: 
Microbiological  Criteria  for  Foods  National 
Advisory  Committee.  6797 
Poultry  custom  exempt  establishments 
oversight;  policy  change,  3406 

Foreign  Agricoltoral  Seryice 

RULES 

Import  licensing: 
Sugar- 
Re-exported  in  refined  form,  re-exported 
in  sugar-containing  products,  and  for 
production  of  polyhydric  alcohol; 
correction.  175 

NOTICES 

Agricultural  Advisory  Committee  for  Trade: 

1991  FY  topics.  14693 
United  Sutes  agricultural  expertise;  sharing 

with  emerging  democracies.  23374 

Foreign  Assets  Cmitrol  Office 

RULES 

Administrative  practice  and  procedure: 
Information  collection  requirements;  OMB 
authorization  numbers.  6296 
Cambodian  assets  control  regulations.  1872 
Cuban  assets  control: 
Vessels  engaged  in  trade  with  Cuba; 
prohibition  of  entry.  15216 
Foreign  assets  control: 
Nationals  of  Cambodia;  registration  of 

claims,  9052 
Vietnam;  humanitarian  projects.  20765' 
Vietnam;  telecommunications  transactions, 

17855 
Vietnam;  travel-related  funds  transfer, 
reporting  requirements.  28613 
Foreign  assets  control  and  transaction 

regulations;  amendments.  1386 
Haitian  transactions  regulations.  10820,  23954 
Libyan  sanctions  regulations: 
Specially  designated  nationals;  list.  10798 
Transfers  to  Libyan  Government  between 
offshore  third-country  banks  to  be 
cleared  through  domestic  banks  in  U.S.; 
general  authorization  license  revoked; 
correction,  525 
Soviet  gold  coin  regulations;  importation 
authorization,  10291 
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NOTICES 

Cuban  assets  control: 
License  applicants;  fitness  and  qualification; 
list.  2624 

Foreign  Claims  Settlement  Commission 

NOTICES 

Claims  against  Albania;  adjudication  program 
transfer  from  Stote  Department,  4067 

Meetings;  Sunshine  Act,  80,  4681,  7846,  113S1, 
19456,  24306,  24700 

Foreign-Trade  Zones  Board 

RULES 

Foreign-trade  zones  in  United  States; 
correction,  2319 

NOTICES 

Applications,  hearings,  determinations,  etc: 
Alaska,  12797 
Flowline  Alaska;  energy  pipeline 
insulation,  plant,  1S0S2 
California,  2250 
Colorado — 
Apple  Computer,  Inc.;  electronic  date 
processing  and  communications 
equipment  manufacturing  plant,  20672 
Storage  Technology  Corp.;  information 
storage  equipment  plant,  3739 
Connecticut — 
NorMag,  Inc.;  steel  electric  transformer 
parts  plant,  1252 
Delaware- 
General  Foods  Corp.;  food  products/sugar 
processing  plant,  1252 
Florida,  1 1 599,  1 1934,  19596,  20325 
Hawaii,  27020 
Idaho,  10334 
Illinois- 
Clinton  Electronics  Corp.;  monochrome 

cathode  ray  tubes  plant,  18128 
Fedders  North  America,  Inc.;  room  air 

conditioner  manufacturing  plant,  9103 
Milk  Specialties  Co.;  animal  feed  plant, 
12292,  20325 
Indiana,  1450,  9103 
Fairmont  Homes,  Inc.;  modular  housing 
and  recreational  vehicle  plants,  40, 
6314 
Hurco  Companies,  Inc.;  machine  tool 
plant,  3994 
Kansas,  41 
Kentucky- 
Toyota  Motor  Manufacturing,  U.S.A., 
Inc.;  automobile  manufacturing  plant, 
28482 
Louisiana — 
EquiUble  Shipyards;  shipbuilding  facility, 

13695 
Trinity  Marine  Group,  Inc.;  shipbuilding 
facUity,  6703 
Michigan,  1143 
Mead  Johnson  &  Co.;  infant  formula/ 
nutritional  products  manufacturing 
facilities,  1143,4248 
Minnesota- 
Davisco  International,  Inc.;  intermediate 
dairy  products  manufacturing 
.facilities,  3163 
Missouri — 
Kawasaki  Motors  Manufacturing  Corp. 
U.S.A.;  small  engine/transmission 
manufacturing  plant,  4862 
Montana,  8293 
Nebraska,  24775 
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New  Mexico,  24017 
Adria-SP,  Inc.;  pharmaceutical  products 
plant,  8630,  24594 
New  York,  28482 
Greater  Buffalo  Press.  Inc.;  ink 

manufacturing  facilities,  7367 
Sayett  Technology,  Inc.;  projector  display 
pads  manufacturing  plant,  21643 
North  Carolina— 
Deere-Hitachi  Construction  Machinery 
Corp.;  excavator  manufacturing  plant, 
6213 
IBM  Corp.  information  processing  and 
communications  equipment 
manufacturing  plant,  20673 
IBM  Corp.  plant,  20673 
Mallinckrodt  Medical,  Inc.; 

pharmaceutical  manufacturing  plant, 
24595 
Ohio.  41,  13694.  19597 
"Findlex  Corp.;  auto  and  golf  cart  brake 
parts  manufacturing  plant,  3994 
Oregon,  5996 
Continental  Mills,  Inc.;  food  producte 
processing  plant,  12293,  20325 
Pennsylvania— 
Jewelcor,  Inc.;  watch  distribution  and 

assembly  facility,  13076 
Philadelphia  Regional  Port  Authority, 
18129 
Puerto  Rico — 
Bristol-Myers  Squibb  Co.;  pharmaceutical 
manufacturing  plants,  2250 
Tennessee,  28483 
Sharp  Manufacturing  Co.  of  America; 
television,  micrpwave  oven,  and 
computer  plants,  18467,  28828,  29119 
Texas,  42,  1451,  4248,  9408,  27020 
Dell  Computer  Corp.;  personal  computer 

manufacturing  plant,  8294 
Shaffer,  Inc.;  oil  drilling  equipment 

manufacturing  plant,  20240 
Tuboscope  Vetco  International,  Inc.; 
tubular  goods  coating  facility,  18866 
Virginia — 
Culpeper-County  Chamber  of  Commerce, 
Inc.,  et  al.,  23385 
Washington,  1897 


Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation 
Act;  Title  VIII  implementation 
(subsistence  priority),  349.  22530,  22940 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation 
Act;  Title  VIII  implementetion 
(subsistence  priority),  3676 

National  Forest  plans  and  project  decisions; 
review  request.  10444 

NOTICES 

Appealable  decisions;  legal  notice: 
Eastern  region,  13689 
Intermountain  region,  19106 
Northern  region,  19108 
Pacific  Northwest  region,  19274 
Pacific  Southwest  region,  13330 
Rocky  Mountain  region,  24237 
Southern  region,  18124,  22287 
Southwestern  region,  8111 

Appeal  exemptions;  timber  sales: 
Apalachicola  National  Forest.  FL,  24773 


Black  HUls  National  Forest.  SD,  8741 
Boise  National  Forest,  ID,  11461,  14823, 

23570,  23571 
Clearwater  National  Forest,  ID,  10457. 

2459 1' 24592 
Helena  National  Forest,  MT,  28477 
Idaho  Panhandle  National  Forest,  ID,  22455, 

24592,  28478 
Kootenai  National  Forest,  MT,  24593,  ^8479 
Lewis  and  Clark  National  Forest.  MT,  28480 
Northern  region,  18463 
Sequoia  National  Forest,  CA,  12909 
Thompson  Creek  fire  recovery  project, 
Gallatin  National  Forest,  MT,  8620 
Tongass  National  Forest,  AK,  8432 
Boundary  esUblishment,  descriptions,  etc.:, 
Ontonagon  County,  MI,  20451 
Ouachiu  National  Forest,  AR,  19109 
Roosevelt  National  Forest,  CO,  9864 
Skagit  County,  WA,  20455 
Committees;  esUblishment,  renewal, 
termination,  etc.: 
Exxon  Valdez  Oil'Spill  Public  Advisory 
Group,  20455 
Environmental  statements;  availability,  etc.: 
Alaska  public  lands;  fish  and  wildlife 

subsistence  use  management,  6490,  19591 
Angeles  National  Forest,  CA,  21386 
Badlands  National  Park  and  Buffalo  Gap 

National  Grassland,  SD,  5415 
Bighorn  NatioiW  Forest,  WY.  20808 
Boise  NationafTprest,  ID,  3990,  13330, 

14824,  23376 t 
Bridger-Teton  National  Forest,  AVY,  14558 
Caribbean  National  Forest  and  Luquillo 

Experimental  Forest,  PR,  11462 
Carson  National  Forest,  NM,  7906,  11706 
Cherokee  National  Forest,  TN,  22707 
Clearwater  National  Forest,  ID,  6797,  6799 
Colville  National  Forest,  WA,  29057 
Custer  National  Forest,  et  al.,  ND,  26818 
Custer  National  Forest,  MT,  11064,  27211 
Custer  National  Forest,  ND,  et  al.,  28555 
Daniel  Boone  National  Forest,  KY,  4185, 

11934 
•Deschutes  National  Forest,  OR,  661,  662 
Dixie  National  Forest,  UT,  19276 
Eldorado  National  Forest,  CA,  14382 
Eldorado  National  Forest  et  al.,  CA,  20456 
Exxon  Valdez  oil  spill  area;  Prince  William 
Sound,  Gulf  of  Alaska,  and  Alaska 
Peninsula,  AK,  12473 
FUthead  National  Forest,  MT,  2891,  4186, 

5996,9686,  11283 
Grand  Mesa  National  Forest,  CO,  5416 
Grand  Mesa,  Uncompahgre,  and  Gunnison 

National  Forests,  CO.  20457 
Helena  National  Forest,  MT,  18464 
Jefferson  National  Forest,  et  al.,  VA,  8859 
Jefferson  National  Forest  et  al..  VA  and 

WV.  15049 
Lewis  and  Clark  National  Forest,  MT,  3610, 

8859,  9233,  19277 
Lincoln  National  Torest,  NM,  2045« 
Los  Padres  National  Forest,  CA,  21935 
Mark  Twain  National  Forest,  MO,  12910 
Medicine  Bow  National  Forest,  WY,  27017 
Mexican  spotted  owl  and  Northern 

goshawks;  management  plans,  AZ,  et 
al..  28171 
Mexico  spotted  owls,  conservation  strategy; 

Southwestern  Region,  11707 
Nei  Perce  National  Forest,  ID.  27730 
t 
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Northern,  Pacific  Northwest  and  Paciric 
Southwest  Regions;  Pacific  yew 
harvesting,  5245 
Northern  spotted  owl  management  plan; 
National  Forests,  CA,  OR,  and  WA, 
8621,  9346 
Okanogan  National  Forest,  WA,  7362,  10751 
Ozark-St  Francis  National  Forests,  AR, 

8111 
Pacific  NorUiwest  Region;  nursery  pest 

management,  9532 
Pacific  Southwest  Region;  California  spotted 
owl,  Sierran  province  management; 
guideUnes,  27018 
Payette  National  Forest,  ID,  5125,  6087, 

11281,  14558 
Routt  National  Forest,  CO.  6701 
Salmon  National  Forest,  ID,  19877 
San  Juan  National  Forest,  CO,  21387 
SanU  Fe  National  Forest,  NM,  9864 
Sawtooth  National  Forest,  UT,  20670 
Sequoia  National  Forest,  CA,  6800,  18864, 

26643  I 

Shawnee  National  Forest,  IN.  21766 
Shoshone  National  Forest,  WY,  1 1462 ' 
Siskiyou  National  Forest,  OR,  664,  6490, 

7908,  15279 
Six  Rivers  National  Forest,  CA,  394,  23200 
Southern  Region;  suppression  of  southern 

pine  beetles,  24773 
Southwestern  Region;  Mexican  spotted  owl 

conservation  strategy,  7907 
Tahoe  National  Forest,  CA,  6702,  24239 
Targhee  National  Forest,  WY.  22456 
Tongass  National  Forest,  AK,  7363,  14559, 

19877,  20671 
Tonto  National  Forest,  AZ,  24461 
Umatilla  and  Malheur  National  Forests,  OR 

and  WA,  7364 
Umatilla  National  Forest,  OR,  29057 
Umatilla  National  Forest,  WA,  38  - 
Umpqua  National  Forest,  OR,  3992,  18464, 

29059 
Uncompahgre  and  Gunnison  National 

'  Forests.  CO.  14383 
Uncompahgre,  Grand  Mesa,  and  Gunnison 

National  Forests,  CO,  21388 
Wallowa- Whitman  National  Forest.  OR, 

9533,  18465 
Wasatch-C:«;he  National  Forest.  UT,  667 
Willamette  National  Forest.  OR.  12796 
Exxon  Valdez  oil  spill  restoration;  draft  work 
plan  and  restoration  framework       I 
documents;  availability,  12474  | 

Forest  Legacy  Program;  guidelines  availability. 

26643 
Land  and  jurisdiction  transfers,  etc.: 

Pinon  Canyon  Maneuver  Site,  CO,  12475 
Meetings: 
Alalia  Federal  Subsistence  Board,  1 1462 
Grand  Island  Advisory  Commission,  1896. 

14384,  22207 
Mono  Basin  National  Forest  Scenic  Area 

Advisory  Board,  18864 
Mount  St.  Helens  Scientific  Advisory  Board, 

9533 
Radio  and  Television  Broadcast  Use  Fee 

Advisory  Committee.  29060 
Urban  and  Community  Forestry  National 

Advisory  Council.  23377 
Wildfire  Disasters  National  Commissipii, 
27963  I 

National  Forest  System  lands: 
Research  natural  areas  establishment,  10856, 
28654 
Northern  goshawk  in  Southwestern  Region; 
management  guidelines,  27424 


Organization,  functions,  and  authority 
delegations: 
Director.  Recreation  and  Lands. 
Intermountain  Region,  18864 
Recreation  residence  authorizations;  policy. 

395 
Timber  sales;  national  forest: 
Boise  National  Forest.  ID.  14824,  14825 

Gcaeral  Accounting  Office 

NOTICES 

Meetings: 
Federal  Accounting  Standards  Advisory 
Board,  2277.  2278.  7391.  10906,  20113. 
23589,  25038.  27778 
Government  Auditing  Standards  Advisory 
Council.  12829 
Omnibus  Budget  Reconciliation  Act  of  1990; 
compliance  report  transmittal  to  President 
and  Congress.  5888 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Agency  labor  advisor  designation,  7555 
Building  service  contracts;  price  adjustment 

clause.  22664 
Eligible  products  from  nondesignated 

countries;  waiver.  21041 
Leasehold  interests  in  real  property.  4939 
Miscellaneous  amendments,  9212,  14648, 

26608 
Multiple  award  schedules  program;  pilot  test, 

5862 
Purchase  or  delivery  orders;  GSA  Form 

3186  revision.  7555 
Real  property  leases;  late  offers  provision, 

23163 
Trade  Agreements  Act  applicability;  dollar 
threshold,  648 
Federal  Acquisition  Regulation  (FAR): 
Buy  American  Act — 

Construction  material;  definition,  20375 
Miscellaneous  amendments,  20372 
South  African  trade,  20376 
Technical  amendments  and  corrections, 

20376 
Union  dues  or  fees  payment;  employee 
rights,  20373 
Federal  property  management: 
Aviation,  transportation,  and  motor 
vehicles — 
Express  small  package  transportation; 

contractor  use,  26606 
U.S.  Government  Certificate  to  Obtain 
I  Title  to  Vehicle  (Standard  Form  97>, 

j  revision.  24761 

U.S.  Government  license  plates,  24760 
I      Supply  and  procurement — 
Natural  gas,  21895 
Procurement  leadtimes,  3949 
Transportation  and  motor  vehicles- 
Passenger  sedans/station  wagons 
replacement  standard,  4373 
Federal  travel: 
Federal  and  State  relocation  income 

allowance  tax  tables,  1112 
Per  diem  localities;  maximum  lodging 

allowances.  6678 
Regulations;  technical  and  editorial  » 

corrections,  28632  -* 

Travel  expenses  of  Federal  employees  with 
disabilities,  8090         ' 


PROPOSED  RULES 

Acquisition  regulations: 
Administrative  records  for  debarment  and 

suspension.  10454 
Multiple  award  schedules  program,  8854 
Options;  use  and  exercise,  8856 
Ethics  Reform  Act  of  1989,  TiUe  VII  (Citizens' 
Commission  on  Public  Service  and 
Compensation);  implementation,  23368 
Federal  Acquisition  Regulation  (FAR): 
Contract  air  fares,  22204 
Employee  stock  ownership  plans,  4181 
Govenmient  property  reports,  2818 
Independent  research  and  development  and 
bid  and  proposal  coste;  allowabiUty 
criteria,  11550 
Regulatory  agenda,  17598 
Small  business  concern  represenUtion,  2820 
Federal  property  management: 
Supplies  and  services  for  Government  |^  ' 
agencies;  payments,  24767 
Federal  regulatory  review.  12286 
Regulatory  agenda,  17478 

NOTICES 

Acquisition  regulations: 

Retread  tires;  casing  requirements.  8333 
Agency  information  collection  activities  under 
OMB  review,  1914,  18880,  22771,  26856. 
27253,  27254 
Committees;  establishment,  renewal, 
termination,  etc.: 
Business  Advisory  Board,  10906 
Environmental  stateitents;  availability,  etc-: 
Crystal  City  site,  Arlington.  VA; 

construction  site  for  Federal  office  and 
related  space.  26856 
Federal  Courthouse,  Minneapolis,  MN,  8669 
Navy  Department;  land  acquisition  for  office 
space  construction  in  Northern  Virginia, 
9554 
Southeast  Federal  Center,  Washin^on,  DC, 

10765 
U.S.  Courthouse,  Hammond.  IN.  19302 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities 
under  OMB  review,  51,  670,  671,  884- 
886,  3191,  4617,  6002,  64%,  8745,  11303, 
12801,  13333,  21234.  21399.  23205,  24599 
Electronic  bulletin  board  (EBB)  and  CD- 
ROM;  availability,  13618 
Electronic  bulletin  board  and  CD-ROM; 
availability,  20378 
Federal  Supply  Service  orders;  electronic  price 

catalog  specifications,  23590 
Federal  tiavel: 
Higher  actual  subsistence  expenses 
reimbursement  for  travel  to — 
Augusta  (Richmond  County),  GA,  20687 
Oshkosh  (Winnebago  County),  WI.  20686 
Meetings: 

Business  Advisory  Board,  18880 
Organization,  functions,  and  authority 
.  delegations: 
Treasury  Secretary,  2913 
Property  transfers: 
Cordell  Hull  Lock  and  Dam  Project, 

Jackson  County,  TN,  28872 
Portion,  Harry  S.  Truman  Dam  and 

Reservoir,  MO,  14837 
'Sayville  international  Flight  Service 
'Transmitter  Facility,  IsUp,  NY,  7590 
ii<r  Executive  Servicer-       ^ 
'erformance  Review  Eioardi;  membership, 
10494 
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Transportation  and  motor  vehicles: 
Operator's  Report  of  Motor  Vehicle 

Accident  (Standard  Form  91);  revision, 
2745 

Geological  Sunrey 
Noncxs 

Grants  and  cooperative  agreements; 
availability,  etc.: 
National  earthquake  hazards  reduction 
program,  13379 
Meetings: 
Earth  Observing  System  Land  Processes 
Distributed  Active  Archive  Center 
Science  Advisory  Panel,  19437 
National  Earthquake  Prediction  Evaluation 
Council,  14735 
National  Digital  Cartographic  Data  Base; 
Digital  Line  Graph  data  from  USGS 
topographic  maps,  8351 
Organization,  functions,  and  authority 
delegations: 
Defense  Mapping  Agency,  13379 

Government  Ethics  Office 

RULES 

Conflict  of  interests,  3 1 1 5,  1 1673 
Executive  agency  ethics  training  program, 

11886 
Correction,  15219 
Executive  Branch  employees;  financial 

disclosure,  qualified  trusts,  and  divestiture 

certificates,  11800 
Correction,  21854 
Honoraria  prohibition;  "honorarium" 

definition,  601 
Outside  employment  limitations  and  honoraria 

prohibitions;  confidential  reporting  of 

payments  to  charities  in  lieu  of  honoraria, 

5369 
PROPOSED  RULES 
Regulatory  agenda.  17516 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  12845 

Goyenunent  Printing  Office 

NOTICES 

Meetings: 
Depository  Library  Council,  10494 

Harry  S.  Truman  Scholarship 
Foundation 

NOTICES 

Meetings;  Sunshine  Act,  21151 

Health  and  Human  Services 
Department 

See  Agency  for  Health  Care  Policy  and 

Research 
See  Agency  for  Toxic  Substances  and  Disease 

Registry  ' 

See  Aging  Administration 
See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration 
See  Centers  for  Disease  Control 
See  Children  and  Families  Administration 
See  Child  Support  Enforcement  Office 
See  Community  Services  Office 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services 

Administration 
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See  Indian  Health  Service 

See  Inspector  General  Office,  Health  and 

Human  Services  Department 
See  National  Institutes  of  Health 
See  Public  Health  Service 
See  Refugee  Resettlement  Office 
See  Soaal  Security  Administration 

RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  1 1689 
Grants: 

Low-income  home  energy  assist<wce 
program;  block  grant,  1960 

PROPOSED  RULES 

Privacy  Act;  implemenution,  25004 
Regulatory  agenda,  16702 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  28672 
Federal  claims;  interest  rates  on  overdue  debts, 

2565,  13104 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Human  services  transportation  technical 

assistance  project,  17919 
Minority  males,  community  projects  to 

support  health  and  human  service  needs, 
28672 
Urban  community-based  school  readiness 
service  integration  coalition,  29087 
Maternal  and  child  assistance  programs: 

Model  application  form,  2319 
Meetings: 
Federal  Council  on  Aging,  5457,  17923 
National  Nutritional  Monitoring  Advisory 
Council,  5125 
Nondiscrimination  on  basis  of  handicap  in 
federally-conducted  programs  and 
activities;  self-evaluation  report 
availability,  24793 
Organization,  functions,  and  authority 
delegations: 
Administrator,  Health  Care  Financing 

Administration,  14420 
Assistant  Secretary  for  Health,  6615 
Assistant  Secretary  for  Management  and 

Budget,  8334 
Assistant  SecreUry  for  Personnel 
Administration  Office,  7391 
Civil  Rights  Office,  14723 
Conmiissioner,  Social  Security,  9262 
General  Counsel  Ofnce»10765 
Health  Care  Financing  Administration,  2103 
Principal  Deputy  General  Counsel  et  aL, 

4210 
Public  Health  Service,  8458,  13750,  14724, 

24262 
Social  Security  Administration,  1 1960,  24503 
Poverty  income  guidelines;  annual  revision, 

5455 
Privacy  Act:  _, 

Systems  of  records,  2104 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and 
Human  Services  Department 

RULES 

Clinical  Laboratories  Improvement  Acfc 

Laboratories  regulations,  7002 

Program  fee  schedules,  7188 
Clinical  Laboratories  Improvement  Programs: 

Laboratories  regulations,  7002 
Medicaid: 

Home  and  community-based  services 

waivers;  individuals  65  or  older,  29142 


Laboratories  regulations,  7002 

Living  wills  or  durable  powers  of  attorney, 

advance  directives,  8194 
Women,  infants,  and  children;  special 

supplemental  food  program  coordination 

with  Sute  Medicaid  agencies,  28100 
Medicare:  ' 

Federally  qualified  health  center  services; 

coverage  and  payment  requirements, 

24961 
Geographic  Qassification  Review  Board; 

procedures  and  criteria;  CFR 

correction,  13046 
Inpatient  hospital  prospective  payment 

system  and  1991  FY  rates. 
Capital-related  costs;  correcWm,  3015 
Laboratories  regulations,  7002 
Living  wills  or  durable  powers  of  attorney; 

advance  directives,  8194 
Medicare  and  laboratory  certification 

program;  enforcement  procedures  for 

laboratories,  7218 
Payment  offsets  to  collect  past-due 

obligations  arising  from  scholarship  and 

loan  contract  breaches,  19089 
Regional  durable  medical  equipment, 

prosthetics,  orthotics  and  supplies 

(DMEPOS);  carrier  jurisdiction  for 

claims,  27290 

PROPOSED  RULES 

Medicaid: 
Nurse  practitioner  services;  required 

coverage;  correction,  4085 
Omnibus  Budget  Reconciliation  Act; 
implementation- 
Nursing  home  requirements,  4516,  8961 
Medicare:  / 

Inpatient  hospital  prospective  payment 

system  and  1993  FY  rates,  23618 
Omnibus  Budget  Reconciliation  Act; 
implementation — 
Nursing  home  requirements,  4516,  8961 
Physician  ownership  of,  and  referrals  to, 
health  care  entities  that  furnish  clinical 
laboratory  services,  8588 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  688,  1271,  6611,  12320, 
14731,  25041 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Medicare  and  medicaid  programs;  small 
business  innovation  research  program, 
13106,28183 
Medicaid:  - 

State  plan  amendments,  reconsideration; 
hearings- 
California,  12321 
Connecticut,  8881 
Georgia,  7593 
Pennsylvania,  5006,  6611 
Tennessee,  917 
Texas,  23240 
Medicare: 
Community  health  accrediution  program; 
home  care  organization  standards 
recognition,  22773 
Fiscal  intermediaries  and  carriers — 
Budgets;  data,  standards,  and 
methodology,  57 
Health  maintenance  organizations  (HMO) 
qualification  determinations  and 
tliance  actions,  413 
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Home  health  agency  coats  per  visit;  Khedule 

of  limits,  749 
Joint  Commission  on  Accreditation  of 
Health  Care;  home  care  organization 
standards  recognition,  4044         i 
Peer  review  organizations — 
Utilization  and  quality  control;  scopes  of 
work,  26871 
Program  issuances  and  coverage  decisions; 

quarterly  listing,  2558,  9127,  24797 
Regional  durable  medical  equipment, 
prosthetics,  orthotics  and  suppliers 
carriers;  evaluation  criteria  and 
standards,  27309  I 

Meetings:  ' 

International  Classification  of  Diseases, 
Ninth  Revision,  Clinica]  Modification 
Coordination  and  Maintenance 
Committee,  18519 
Medicare-Physician  Relationships  Advisory 

Committee,  81 
Practicing  Physicians  Advisory  Council, 
15090 
Organization,  functions,  and  authority 
delegations,  4762,  7765,  10909,  10911, 
27056 
Privacy  Act: 
Systems  of  records,  1204,  7765,  7767, 14839. 
21120,23420,27258 

Heahh  Resources  and  Services 
Administration 

See  Public  Health  Service 
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NOTICES 

Advisory  conunittees;  annual  reports; 
availabiUty,  3760.  4634,  5457,  10 
Committees;  establishment,  renewal, 
termination,  etc.: 
Childhood  Vaccines  Advisory  Commission, 
20116,21332 
Grants  and  cooperative  agreements;  ^ 

availability,  etc.: 
Acquired  Immune  Deficiency  Syndrome 
(AIDS)  and  human  immunodeficiency 
virus  (HIV)— 
Dental  reimbursement  program,  21122 
Early  intervention  services;  preapplication 
technical  assistance  meeting,  6724 
Acquired  Immune  Deficiency  Syndrome 
(AIDS)  - 
Dental  reimbursement  program,  23126 
Area  health  education  centers  progSun.  6229 
Area  health  education  centers  special 

initiatives,  6229 
Community  and  migrant  health  center 
activities,  8883,  12503,  20496 
Infant  mortality  reduction,  24049,  27091 
Dentistry,  general  practice;  residency 

training  and  advanced  educatioB,  11325 
Disadvantaged  studenU  scholarship  program; 

correction,  10180,  13112 
Emergency  medical  services  and  trauma  care 

in  rural  areas;  improvement,  25061 
Emergency  medical  services  for  children; 

demonstration  grants,  8887 
Family  medicine — 
Departments  establishment,  11326 
Graduate  training,  7594 
General  internal  medicine  and  pediatrics — 

Residency  training,  18250 
Health  professions  and  nursing  programs — 

Low  income  levels,  4457 
HIV/AIDS  centered  education  and 
prevention;  public  housing  primary 
health  care  program  and  minority 


commiwity  health  coalition 

demonstration  program,  20498 
Homeless  individuals;  primary  health  and 

substance  abuse  services,  20497 
Human  immunodeficiency  virus  (HIV) — 
Dental  reimbursement -program,  23126 
Infant  mortality  reduction,  24049,  27091 
Loans  for  disadvantaged  students  program. 

8347 
Maternal  and  child  health  community 

integrated  service  systems  set-aside 

program,  12833 
Maternal  and  child  health  services;  Federal 

set-aside  programs,  13367,  27057 
Maternal  and  child  health  services  Federal 

set-aside  and  training  programs,  27057 
Minority  health  professions  education  centers 

ofexceUence,  3059,  10911 
National  Health  Service  Corps  loan 

repayment  program  and  State  loan 

repayment  program,  18890,  20837 
Nurse  anesthetist  education  programs,  11327 
Nursing  education  loan  repayment 

agreements  for  services  in  certain  health 

facilities,  29093 
Organ  donation  increase,  18158,  20734 
Pacific  Basin  health  services,  27260 
Pediatric  Acquired  Immune  Deficiency 

Syndrome  (AIDS)— 
Early  intervention  services;  preapplication 

technical  assistance  meeting,  6725 
Health  care  demonstration  projects; 
meeting,  6230.  9132 
Physician  assistants  programs,  11327 
Pediatric  primary  care  residency  training 

programs,  11328 
Professional  nurses  undergraduate  education 

scholarship  program,  5458 
Rural  health  outreach  demonstration  "' 

^program,  6725 
RuiiJ  health  research  centers,  8129,  9472 
Rural  minority  community  health  coalition 

demonstration  projects,  21123 
State  community  scholarship  programs; 

demonstration  grants,  24265 
Sute  offices  of  rural  health  program,  6730 
State  trauma  care  plans;  modification,  25060 
Health  education  assistance  loan  (HEAL) 
program: 
Quarterly  interest  rates,  2282,  13112 
Meetings: 
Grant  pre-application  technical  assistance, 
5458 
Meetings;  advisory  committees:  ^ 

February,  2919 
March,  4884,  7934 
April,  7935,  8767 
May,  13113 

June,  10671,  19916,  21417,  22249 
July,  21992,  27058 
National  vaccine  injury  compensation  program: 
Petitions  received,  3205,  10183,  15091.  28519 

Hearings  and  Appeals  Office,  Energy 
Department 

NOTICES 

Cases  filed,  1172,  1911,  3196,  4014,  6501,  6605, 

6823,  7747,  8328,  8656.  11071.  11611. 

12929,  13346.  14570.  14572.  14712,  19119, 

20104,  20105,  22744,  23581,  23582,  24490. 

27458,  27768.  28662.  28663 
Crude  oil  overcharge  refunds;  product 

eligibility,  standard;  hearing.  19124 
Decisions  and  orders.  1173.  1912,  2089,  2530, 
I  3050,  3052,  4015-4021,  5441,  5882,  6824, 


10662.  11612,  13347.  14573.  14713,  18491, 
19120.  19122.  19900.  20106.  20819.  20821, 
21236.  21237.  23398.  23584.  24491,  26842. 
27769,  28857 
Remedial  orders;  objections  filed,  10664.  28664 
Special  refund  procedures;  implementation. 
199.  907.  3197,  3199,  4200,  5443.  7376. 
11948.  12492.  12814.  19421.  27771 

Hearings  and  Appeals  Office,  Interior 
Department 

RULES 

Hearings  and  appeals  procedures: 
White  Earth  Reservation  Land  Settlement 
Act;  heirs  of  persons  who  died  entitled 
to  compensation;  correction,  2319 

Historic  Preserration,  Advisory 
Council 

PROPOSED  RULES 

Regulatory  agenda,  17368 

NOTICES 

Meetings.  1722,  2249,  11281 

Southeast  Federal  Center,  Washington.  DC; 

master  development  plan;  comments 

transmitted  to  General  Services 

Administrator;  availability.  5244 

Housing  and  Urtian  Development 
Department 

RULES 

Board  of  Contract  Appeals  regulations; 

technical  amendments.  20200  • 

Conununity  development  block  grants: 
Homeownership  assistance;  public  service 
spending  caps  calculations,  program 
income  inclusion,  271 16 
Indian  tribes  and  Alaskan  Native  villages, 
11832 
Correction.  20970 
Comprehensive  housing  affordability  strategies; 

correction,  11429 
Conflict  of  interests,  28782 
Davis-Bacon  or  HUD-determined  prevailing 
wages;  exemption  of  volunteers;  specified 
programs,  14754 
Fair  housing: 
Complaint  processing;  technical  amendment, 
18397 
HUD  assistance  provisions;  accountability, 

1942 
Lobbying  of  HUD  personnel;  standards,  2677 
Low  income  housing: 
Elderly  or  handicapped  housing — 
Supportive  housing  for  elderly;  correction, 
11263 
Home  investment  partnerships  program; 

correction,  2951 
HOPE  program  guidelines — 
Multifamily  units,  1558 
PubUc  and  Indian  housing,  1522 
Single  family  units,  1592 
Housing  assistance  payments  (Section  8) — 
Fair  market  rents  for  rental  certificate, 
loan  numagement  and  property 
disposition,  moderate  rehabilitation, 
and  rental  voucher  programs,  4156 
Manufactured  home  construction  and  safety 
standards: 
Range  hood  design;  interpretative  bulletin, 
3941 
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Mortgage  and  loan  insurance  prognuns: 
Low  Income  Housing  Preservation  and 
'  Resident  Homeownership  Act  of  1990; 

implemenUtion;  prepayment  of  HUD- 
insured  mortgage  by  owner  of  low- 
income  housing,  1  / 
Maximum  loan  and  mongage  limits  for  high-- 
<^  cost  areas,  12715  * 

Mutual  mortgage  insurance  and 
'  rehabilitation  loans — 
Single  family  FHA  mortgage  insurance 
premiums,  15208 
Property  improvement  and  manufactured 
home  loans;  lending  institutions 
approval,  610 
Correction,  6479 
Organization,  functions,  and  authority 
delegatioiis: 
Inspector  General  OfTice,  2225 
Protection  and  enhancement  of  environmental 
quality: 
HOPE  grant  program;  environmental  policy, 
1385 
Public  and  Indian  housing:     >> 
Comprehensive  grant  program  and 

comprehensive  improvement  assistance 
program,  5514,  28784 
Consolidated  supply  program;  termination, 
8065 
Correction,  15014 
Contracting  with  resident-owned  businesses, 

20184 
Indian  housing;  consolidated  program 

regulations  revision,  28240 
PHA-owned  or  leased  projects;  maintenance 
and  operation — 
Performance  Funding  System;  energy 
conservation  savings,  audit 
responsibilities,  miscellaneous 
revisions;  OMB  approval  numbers  and 
correction,  2678 
Performance  Funding  System;  formal 
review  process,  4282 
Public  housing  management  assessment 
program,  2160,  2951,  6676,  23953 
Single  family  development;  individual 

residential  water  purification  equipment 
acceptance,  9602,  27926 
Correction,  10424 

PROPOSED  RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  24334 
Community  development  block  grants: 
Community  development  plans,  322 
Funded  code  enforcement,  3971 

Correction,  8519 
RehabiliUtion  and  preservation  activities; 
^rrection  of  conditions  detrimental  to 
health  and  safety,  3970 
Conflict  of  interests,  3967 
Federal  regulatory  review,  6174 
Low  income  housing: 
Housing  assistance  payments  (Section  8>— 
Fair  market  rent  schedules  for  rental 
certificate,  loan  management  and 
property  disposition,  moderate 
rehabilitation,  and  housing  voucher 
programs,  18684 
Manufactured  home  construction  and  safety 
standards: 
Energy  conservation  requirements,  6420 
Correction,  8284 
Manufactured  home  procedural  and 
enforcement  regulations: 
Construction  and  safety  standards; 
monitoring  program,  241 

FEDERAL  REGISTER,  JaBuary-JuM  1992 


Mortgage  and  loan  insurance  programs: 
Single  family  housing  in  subdivisions,  13592 
Up-front  premiums;  electronic  payment, 
24424 
Public  and  assisted  housing;  occupancy 

restrictions,  elimination,  12686 
Public  and  Indian  housing: 
Low-income  public  housing;  project-based 

accounting,  11448 
Vacancy  uniu  included  in  eUgibility 
computation  under  Performance 
■    Funding  System,  27716 
Regulatory  agenda,  16804 
Supportive  housing  demonstration  program: 
Transitional  housing;  and  handicapped 
homeless  persons,  permanent  housing, 
466 

NOTICES  "^ 

Agency  information  collection  activities  under 
OMB  review,  294.  295.  689,  1920,  2202, 
2920,  2921.  3760,  3789,  5897,  6512-6517, 
7395.  7770,  8465-8467,  8768,  9426,  9559, 
9740.9741,  11616,  11617,  12507,  14424, 
14425.  212%,  21297,  23592.  24269.  27059, 
27263,  27785,  27786,  27983.  27984. 
28876-28879 
Environmental  sutemente;  availability,  etc.: 

Rochester.  NY.  22817 
Fair  housing: 
Substantially  equivalent  agencies, 
certification;  list.  1277 
Grant  and  cooperative  agreement  awards: 
Community  development  block  grant 
program— 
HUD-administered  small  cities  program. 
6732 
Community  development  technical  assistance 

program.  9268 
Community  development  work  study 

program,  4051 
Community  energy  systems  based  on  district 
heating  and  cooling- 
Freeman,  Ernest,  et  al.,  576 
Historically  black  colleges  and  universities 

program,  18899 
Housing  counseling,  9735 
Public  and  Indian  housing- 
Drug  elimination  program,  2565 
Indian  housing  development,  2573 
Public  housing  development  and  obsolete 
public  housing  major  reconstruction 
programs.  2571 
Public  housing  drug  elimination;  technical 

assistance  program,  2574 
Public  housing  resident  management 
program,  3635 
Rental  voucher  and  certification  programs, 

2754 
Section  312  rehabilitation  loan  program.  5164 
Sute  rental  rehabiliution  programs- 
Arkansas  et  al.,  1921 
Supportive  housing  for  elderly,  persons  with 
disabilities,  and  persons  with  Human 
Acquired  Immunodeficiency  Virus 
(HIV),  11487 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Community  development  block  grant 
program— 


Economic  empowerment  technical 

assistance  services,  21714 
Indian  tribes  and  Alasl^  native  villages, 

fl852,  13413,21127 
Neighborhood  economic  empowerment, 
financing  techniques;  technical 
assistance.  19990 
Small  cities  program,  7438 
Sute  technical  assistance  awards,  22880 
State  technical  assistance  communicator. 

22866 

U.S.-Mexico  border  sutes;  colonias  set- 
aside  percenuges,  201 17 
West  Dallas  economic  development; 
technical  assistance,  7460 
Community  development  special  purpose 

program,  690 
Community  housing  development 
organizations  technical  assistance 
program.  19044.  20144 
Economic  empowerment  programs  for  low- 
income  residents  in  CDBG  communities 
(especially  Los  Angeles,  CA)  and 
implementation  of  enterprise  zones,    7 
28968  ^ 

Elderiy  or  handicapped  housing- 
Elderly  independence  program,  230(J8k^^ 
24505 
Facilities  to  assist  homeless- 
Excess  and  surplus  Federal  property,  296. 
1191,  2107.  2921,  3790,  4764,  5590. 
6233.  6834,  8134.  8891,  9732,  10672. 
11486,  12508,  13754,  15095.  18899> 
19917,  20840.  21797.  22785,  24052, 
24308.  25064,  27472,  28694 
Fair  housing  initiatives  program—  * 

Mortgage  lending  practices,  major  testing 
project,21127,  22817,  22872 
Flexible  subsidy  program;  operating 
assistance  and  capital  improvement, 
5948.  8519 
Historically  black  colleges  and  universities 

program.  11666 
HOME  Investment  Partnerships  Act 
program- 
Indian  applicants,  26720 
HOME  investment  partnerships  program- 
Formula  allocations  (FY),  1348 
HOPE  home  ownership  programs,  14585 
Multifamily  units  program,  1585,  488S, 

9425 
Public  and  Indian  housing  program.  1550, 

21666.  24504 
Single  family  homes  program.  1620  ^ 

Housing  assistance  payments  (Section  8)— 
Loan  management  set-aside  program,  2954, 

20119 
Rent  supplement  and  rental  assistance 
program  units  conversion  process, 
21334 
Housing  counseling,  1844 
Housing  for  elderiy  and  people  with 
disabilities — 
Service  coordinators;  regional  hiring 
lotteries,  19338,  20501 
Lead-based  paint  risk  assessments,  28910 
Low-  and  moderate-income  neighborhood 
residents  self-employment;  technical 
assistance,  20006 
Low-  and  moderate-income  youth  self- 
employment;  technical  assistance,  19998^ 
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Moderate  rehabilitation  program — 
Single  room  occupancy  dwellings  for 
homdeH  individuals,  10602 
Neighborhood  development  demonstration 

program,  11894  I 

Persons  with  disabilities,  12SIS  I 

Public  and  Indian  housing- 
Comprehensive  improvement  assistance 

program  (CIAP),  4916,  661S 
Drug  elimination  program,  18774,  21819 
Family  self-sufficiency  program,  577, 17S2 
Family  self-sufficiency  program;  public 
housing  development  and  obsolete 
public  housing  major  reconstruction, 
27330 
Fami^  self-sufficiency  program;  Section  8 
incentive  award  rental  voucheit  and 
certificatea,  312 
Homeless  veterans  with  severe  psychiatric 
or  substance  abuse  disorders;  Section 
8  rental  voucher  set-aside,  99S6 
Indian  housing  development  and  family 

self-sufficiency,  26730 
Public  housing^res^ent  management , 
program.  12970,  20572 
Supportive  housing  demonstration 
program — 
Handicapped  homeless  persons;  permanent 

housing,  18766 
Transitional  housing  program,  18760 
Supportive  housing  for  elderly,  8218,  9735 
Supportive  housing  for  persons  with     i 
disabOities— ,  8206  ' 

Persons  disabled  by  infection  with  human 
acquired  immunodeficiency  vim^ 
(H1V>,  set-aside,  11868 
Low  income  housing: 
Elderly  or  handicapped  housing — 
Hope  program  guidelines,  22818 
Loan  interest  rate  (  FY),  1485 
Preservation  value;  appraisal  guidelines, 
19970 
Mortgage  and  loan  insurance  program: 
Disclosure  statements  provided  to        ' 

mortgagers  regarding  accrual  of  interest 
after  mortgage  prepayment;  format, 
12837,  18207 
Mortgage  and  loan  insurance  programs:. 
Debenture  interest  rates,  3213 
Debenture  recall,  10912 
Multifamily  assisted  rental  housing 
preservation;  windfall  profits  test; 
guidelines,  12064 
Mortgagee  Review  Board;  administrative 

actions,  24267 
Mortgage  Review  Board;  administrative 

actions,  6519 
Organization,  functions,  and  authority 
delegations: 
A«-tmg  Assistant  Secretary  for  Fair  Housing 


and  Equal  Opportunity;  order  of 

succession,  20125  I 

Assistant  Secretary  for  Administration: 

procurement  authority,  11962 
Assistant  Secretary  for  Community  Planning 

and  Development,  9731,  14842 
Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner.  11963,  12939 
Associate  General  Counsel  for  Equal 

Opportimity  and  Administrative  Law, 

6518  ^ 

Chief  of  Staff.  20125 
Counselor  to  Secretary,  9426 
Education  Department;  civil  rights 

compliance  duties,  1259 


Fair  Housing  and  Equal  Opportunity 
Office— 
Regional  Office,  Directors,  296 
Home  Investment  Partnerships  (HOME) 
Program — 
Deputy  Assistant  Secretary  for  Grant 

Programs,  23593 
Regional  Administrators  et  al.,  23594 
Regional  Administrators,  12516 
Regional  Housing  Conmiissioner,  Boston 

Regional  Office,  et  al.,  8465 
Regional  offices,  etc.;  order  of  succession-^ 
Albany,  21299 
Atlanta,  1920,  6521 
Camden,  21299 
Fort  Worth,  27263 
Las  Vegas,  20125 
Newark,  8772 
Sacramento,  20126 
Privai^  Act: 

Systems  of  records,  25069 
Regulatory  waiver  requests;  quarterly  listing, 

1272,  12166 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
19640 

Inunigration  and  Natnralizatioo 
Service 

RULES      ** 

Immigration: 
Aliens — 
Employees  transition  of  certain  United 
States  businesses  operating  in  Hong 
Kong;  visa  eligibility,  14791 
Permanent  residence  applications;  deadline 
extension,  3925 
El  Salvador  national  under  temporary 
protected  status;  employment 
authorization  document  fee,  5227 
Employment-based  immigrants;  petitioning 

procedures;  correction,  1860 
Family  unity  benefits;  applicant  processing, 
6457 
Correction,  14627 
Fee  schedule;  new  application  and  petition 
processes  and  adjustments  due  to  form 
consolidation,  6181 
Immigration  and  Nationality  Act- 
Temporary  alien  workers  seeking  H-IB,  0, 

and  P  classification,  12179 
Temporary  alien  workers  seeking  H-IB 
classification,  12177 
Nonimmigrant  classes: 
Alien  crewmen;  labor  disputes  and 

authorized  employment  specifications; 
crewmen  status  denial,  6183 
Alien  crewmen  performing  longshore  work; 
labor  disputes  and  authorized 
employment  specifications;  crewman 
sutus  denial,  10978 
Temporary  alien  workers  seeking 

classification  and  admission;  correction, 
749 

PROPOSED  RULES 

Federal  regulatory  review,  10743 

Freedom  of  Information  Act;  implementation, 

2057 
Immigration: 
Asylee  and  refugee-related  applications; 

processing  fees,  1404 
Emergency  Federal  law  enforcement 

assistance;  immigration  emergency  fimd 
establishment,  1439 


NOTICES 

Alien  registration  receipt  card;  form  I-lSl; 

rescission,  28700 
Asylum  and  asylum-related  application^ 

mailing  addresses,  27068 
Meetings: 
Immigration  and  Naturalization  Service  User 
Fee  Committee,  12942 
Salvadorans,  enforced  departure;  deferral, 

28700 
Temporary  prot^ted  sutus  program 
designations: 
Kuwait,  2930 
Lebanon,  2931 
Liberia,  2932 

Indian  Affiairs  Borean 

RULES 

Housing  improvement  program  revision,  3102 
Law  and  order  on  Indian  reservations: 

Muskogee  Area  Tribes,  OK,  3270 
Medicare  and  medicaid  programs: 
Fraud  and  abuse— 
-    Sanction  and  civil  money  penalty 
provisions;  implementation; 
correction,  9669 

PROPOSED  RULES 

Tribal  govenmient: 
Tribal  consultation  on  proposed  regulations 
governing  calling  and  conducting  of 
Secretarial  elections,  etc.;  meetings,  6456 

NOTICES,  39W 

Agency  information  collection  activities  under 

OMB  review,  3435,  17924 
Environmental  statements;  availability,  etc.: 
Campo  Indian  Reservation,  CA,  8228,  20626 
Tulalip  Indian  Reservation,  WA,  20576 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Community  and  economic  development 

program,  6122 
Fort  Peck  Assiniboine  and  Sioux  Indian 

tribes,  29162 
Indian  children  with  disabilities  and  their 

families,  18059 
Indian  child  welfare  program,  8554,  99400 
Training  and  technical  assistance  and 
planning  programs,  160 
Indian  tribes,  acknowledgment  of  existence 
determinations,  etc.: 
Guidiville  Band  of  Porno  Indians  et  al.,  5214 
Lake  Superior  Chippewa  of  Marquette,  Inc., 

7626 
Mechoopda  Indian  Tribe  of  Chico 

Rancheria,  19133 
Miami  Nation  of  Indians  of  State  of  Indiana, 

Inc.,  27312 
Nanticoke  Lenni-Lenape  Indians,  7624 
Northern  Cherokee  Nation  of  Old  Louisiana 
Territory,  10792 
Irrigation  projects;  operation  and  maintenance 
charges: 
Blackfeet  Irrigation  Project,  MT,  4310 
Crow  Irrigation  Project,  MT,  5945 
Fort  Peck  Irrigation  Project,  MT,  4312 
Pine  River  Irrigation  Project,  CO,  4142 
Salt  River  Indian  Irrigation  Project,  AZ, 

14770 
Wapato  Irrigation  Project,  WA,  296 
Wind  River  Irrigation  Project,  WY,  2283, 
14998 
Judgment  funds;  plans  for  use  and  distribution: 
Zuni  Indian  Tribe,  4690 
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Liquor  and  tobacco  sale  or  distribution 
ordinance: 
Cheyenne  River  Sioux  Tribe,  SD,  21554 
Rumsey  Indian  Rancheria  Community,  4314 
Meetings: 
Tribal  consultation  on  Indian  education 
topics,  14468 
Near-reservation  designations;  list,  15206 
Reservation  establishment,  additions,  etc.: 
Seminole  Indian  Reservation,  FL,  586 
Tribal-State  Compacts  approval;  Class  III 
(casino)  gambling: 
Bad  River  Band  of  Lake  Superior  Chippewa, 

WI,  11548 
Barona  Group  of  Capitan  Grande  Band  of 

Mission  Indians,  CA,  29164 
Crow  Creek  Sioux  Tribe,  SD,  13262 
Lac  Courte  Oreilles  Band  of  Lake  Superior 

Chippewa  Indians,  WI,  14470 
Lower  Brule  Sioux  Tribfe,  SD,  12968 
Nooksack  Indian  Tribe  of  Washington, 

27985 
Omaha  Tribe,  NE.  7290 
Oneida  Tribe,  WI,  3696 
Red  Cliff  Band  of  Lake  Superior  Chippewa, 

WI,  8560 
Sac  and  Fox  Tribe  of  the  Mississippi,  lA, 

18788 
Sisseton-Wahpeton  Sioux  Tribe,  12966 
Sokaogon  Chippewa  Community,  5350 
St.  Croix  Chippewa  Indians  of  Wisconsin, 

8562 
Stockbridge-Munsee  Community,  WI,  15000 
Winnebago  Tribe  of  Nebraska,  18772 

Indian  Health  Seryice 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Indian  health  scholarship  program;  recipienU 
Ust,  4458 
Grants  and  cooperative  agreements; 

availability,  etc.: 
"   American  Indians/ Alaska  Natives- 
Diabetes  services;  tribal  demonstration 

projects,  8341 
Indian  Health  Service  Grants  Seminar, 

15320 
Tribal  management  program,  8343,  20837 
Health  professions  educational  loans 

repayment  program,  6230 
Health  professions  preparatory  and 

pregraduate  scholarship  programs,  14422 
Indians  into  medicine  program,  12835 
Research  program,  20696 
Indian  Health  Service  core  daU  set 

requirements,  2642 
Pascua  Yaqui  tribe,  nonmembers;  services 

cessation,  27261 
Privacy  Act: 
Systems  of  records,  22250 

Inspector  General  Office,  Health  and 
Human  Senrices  Department 

RULES 

Medicare  and  medicaid  programs:       . 
Fraud  and  abuse- 
Sanction  and  civil  money  penalty 
provisions;  implementation,  3298 

.  Institute  of  American  Indian  and 
Alaska  Native  Culture  and  Arts 
Development 

NOTICES 

Board  of  Trustees;  nominations,  6852 
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Inter*American  Foundation 

RULES 

Federal  claims  collection;  salary  offset,  2837 

NOTICES 

Meetings;  Sunshine  Act,  22863 


Interior  Department 

See  Fish  and  WUdlife  Service 

See  Geological  Survey 

See  Hearings  and  Appeals  Office,  Interior 

Department 
See  Indian  AfTairs  Bureau 
See  Land'Management  Bureau 
See  Minerals  Management  Service 
See  Mines  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau  ^^ 

See  Surface  Mining  Reclamation  and 

Enforcement  Office 

RULES 

Conflict  of  interests;  Appendix  C  availability, 

10293 
PROPOSED  RULES 

Privacy  Act;  implementation,  14674 
Recreation  management: 

Cave  resources  management,  1 344 
Regulatory  agenda,  16850 
Watch-duty  exemption  program: 
Duty-exemption  entitlement  allocations  in 
Virgin  Islands,  Guam,  American  Samoa, 
and  Northern  Mariana  Islands; 
withdrawn,  384,  24414 

NOTICES 

Air  pollution;  adverse  impact  determinations: 
Great  Smoky  Mountains  National  Park,  TN, 
4465 
Central  Arizona  Project,  AZ;  water  allocations 

and  service  contracting,  4470 
Committees;  establishment,  renewal, 
termination,  etc.: 
Earth  Observing  System  Land  Processes 
Distributed  Active  Archive  Center 
Science  Advisory  Panel,  10912 
National  Earthquake  Prediction  Evaluation 

Council,  13373 
National  Indian  Gaming  Commission,  10362 
Grants  and  cooperative  agreements; 
availabihty,  etc.: 
Tribal  self-governance  demonstration 
planning  program,  6026 
Grazing  administration;  grazing  fee,  2576 
Meetings: 
Indian  Affairs  Bureau  Reorganization  Joint 
Tribal/BIA/DOI  Advisory  Task  Force, 
1278,6846,  11727,23107 
Take  Pride  in  America  Advisory  Board, 

6734 
White  House  Conference  on  Indian 

Education  Advisory  Committee,  1752, 
1753 
National  Environmental  Policy  Act; 

implementation,  3436,  10913 
Northern  spotted  owl;  draft  recovery  plan; 

availability,  20846 
Oil  spills  in  Arctic  Ocean;  impact  on  Alaska 
Natives;  final  report  to  Congress,  2775 
Organization,  functions,  and  authority 
delegations: 
Interior  Department;  civil  rights  compliance 
duties,  26716 
Privacy  Act: 

Systems  of  records,  1279,  10768,  10769 
Watches  and  watch  movemente;  allocation  of 
duty-exemptions: 
Guam,  24241 


Virgin  Islands,  24241 

Internal  Revenue  Service 
RULES  '  ^ 

EsUte  and  gift  taxes: 
Special  valuation  rules,  4250 
Correction,  11264 
Excise  taxes:  '' 

Greenmail  receipt;  gain  or  other  income 

realized  by  recipient;  correction,  5931 
Manufacturers  and  retailers;  gasohol,  10 
percent  alcohol  tolerance  and  later 
blending  rule,  7653 
Income  taxes: 
Accuracy-related  penalty 

Correction,  6165 
Acquisitions  made  to  evade  or  avoid  income 
tax  and  corporate  tax  attributes  use 
*    following  ownership  change,  343 
Arbitrage  restrictions- 
Tax  exempt  bonds;  correction,  10134 
Backup  withholding  due  to  notification  of 
incorrect  name/taxpayer-identification 
number  combination,  1 3028 
Bond  proceeds  used  for  reimbursement,  3526 

Correction.  13027,  26891.  28611 
Compensation;  definition;  correction,  10953 
Conclusive  presumption  of  worthlessness  of 

debts  held  by  banks,  6291 
Consolidated  return  regulations- 
Consolidated  groups,  9384,  21152 
Subsidiary  stock;  after  sale  distributions; 
correction,  8073 
Corporate  net  operating  loss  carryforwards; 
limiutions,  10739,  12208 
Correction,  21152,  24187 
Corporate  separations;  correqtion,  28462 
Economic  performance  requvement,  12411 
Enhanced  Oil  recovery  projects  certification 

Correction,  6073,  6353      ( 
Federal  financial  assistance  ncceived  by 
banks  and  domestic  building  and  loan 
associations;  transitional  rule,  14794 
Foreign  corporations;  exchange 

requirements,  6554 
Foreign  ux  credits;  income  subject  to 

separate  limitations.  20639 
Fringe  benefits;  taxation  and  exclusions  from 
gross  income  (use  of  company  cars, 
etc.),  1868 
Correction,  5982 
Interest  expense;  allocation  and 
apportionment,  13019 
Correction,  28012 
Low-income  housing  credit.  24749 
Minimum  tax;  benefit  rule,  19253 

Correction,  24848 
Nonfunctional  currency  transactions; 

taxation  of  gain  or  loss.  9172 
Oil  and  gas  wells;  percenuge  depletion 
limiutions;  correction,  4913.  9599 
Partnership  liabilities  treatment;  allocations 
attributable  to  nonrecourse  liabilities, 
4913,5054,5511.8961,11430 
Correction.  6072,  28611 
Passive  activity  losses  and  credits  limiution; 
technical  amendments,  20747 
Correction,  2861 1 
Passive  foreign  investment  companies; 
shareholders  (election  under  1291), 
10992 
Correction,  28463 
Pension,  profit-sharing,  stock  bonus,  and 
other  benefit  plans;  minimum  coverage 
requiremenU;  correction,  10816,  10953 


■'s 


IRS 


and 


3IW 


Preparers'  penalty  for  understatement  of 
taxpayer's  liability  on  tax  return  or  loss 
calculation 
Correction,  6060 
Qualified  business  units  using  profit  and  loss 
or  net  worth  method  of  accounting  for 
tax  years  before  January  1,  1987, 
transition  rules;  and  weighted  average 
exchange  ra^;  definition  / 

Correction;  tOUi 
Qualified  retirement  plans — 
Annual  compensation  limitation; 

correction.  10815,  10953 
Benefits  and  contributions;  permitted 
^  disparity;  correction,  10817,  10951 

Compensation;  definition;  correction, 

10815 
Nondiscrimination  requiremem; 

correction,  10952 
Nondiscrimination  requirements; 

correction,  4719  ' 

Nondiscrimination  requirements  and 
.  miscellaneous  regulations;  correction, 
10289 
Real  estate  mortgage  mvestment  conduits; 
reporting  requirements  and  other 
administrative  matters;  correction,  5054 
Research  activity  increase  credit;  correction, 

21894 
Resident  alien;  definieon,  15237 

Correction,  28612 
Salvage  and  reinsurance  treatment, 

Correction,  6353 
Small  business  corporations;  one  class  of 
stock  requirement,  22646 
Correction,  28612 
Subsidiary  stock,  after  sale  distributioii^ 
consolidated  return,  9209 
Correction.  21855 
Tax-exempt  bonds;  arbitrage  restrictions, 
20971 
OMB  control  numbers  under  Paperwork 
Reduction  Act.  9050,  27511  1 

Procedure  and  administration:  ' '" 

Authority  to  prescribe  or  modify  seals,  15014 
Conference  and  practice  requirements; 

correction,  27356 
Insolvent  financial  institutions  affiliated  with 
conslidated  group;  abatements,  credits, 
and  refunds 
Correction,  6352 
Hearing.  6073 
Liens,  failure  to  release;  civil  cause  of  action, 
3537 
Correction,  6061 
Reimbursement  to  Sute  and  local  law 

enforcement  agencies;  correction,  2839, 
15016 
Correction,  21855  i  . 

Sale  of  seized  property,  7545 

Correction,  10134 
Tax  collection  after  assessment  and 

commencement  of  judicial  proceedings; 
statute  of  Umitiations,  4937 
Correction.  10290 
Tax  overpayment  reduction  by  amount  of 
past-due  legally  enforceable  debt  owed 
to  Federal  agency,  13055,  22167  r 
Correction,  2815  j 

Tax  return  information  disclosure;  quality  or 
peer  review  and  incapacity  or  death  of 
preparer,  12 
Correction,  2815 
Unauthorized  collection  actions;  civil  cause 
of  action,  3535 
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Correction,  5931 

PROPOSED  RULES 

Employment  taxes  and  collection  of  income 
taxes  at  source: 
Deposits  of  employment  taxes,  21045 
Hearing,  21051 
Estate  and  gift  taxes: 

Special  valuation  rules;  tax  adjustments,  4278 
Excise  taxes: 
Communications  services  and  air 

transporution  (Chapter  33  special  rules 
for  Government  depositories  use),  3734, 
13067 
Federal  financial  assistance  received  by 
financially  troubled  bank  or  thrift 
institution,  or  in  connection  with 
acquisition  of  same 
Correction,  28907 
Federal  regulatory  review,  11277 
Income  taxes: 
Affiliated  group;  defmition,  7340 

Hearing,  7347,  12244 
Affiliated  group  expense  allocation  and 

apportionment  rules,  20660 
Arbitrage  restrictions' and  rebate 
requirements — 
Tax  exempt  bonds.  5101,  5110,  5111 
Tax  exempt  bonds;  correction,  13066 
Bad  debt  reserves  of  thrift  institutions,  1232 
Correction,  5122,  6060,  10626 
Hearing,  1243 
Enhanced  oil  recovery  credit 

Correction,  6082 
Federal  financial  assistance  received  by 
financially  troubled  bank  or  thrift 
institution,  or  in  connection  with 
acquisition  of  same,  14794,  14803,  14804 
Hearing,  14803 
Foreign 'corporations;  determination  of 
interest  expense  deduction,  15038 
Correction,  28470 
Hearing,  15038 
Foreign  tax  credits;  income  subject  to 
separate  limitations,  20660 
,    Information  returns  of  brokers,  8098 
Intercompany  transfer  pricing  and  cost    - 
sharing  regulations,  3671,  19556 
Correction.  27716 
Leased  passenger  automobiles  and  other 
listed  property;  inclusions  in  income, 
2862 
Hearing,  2862,  27401 
Low  income  housing  credit;  monitoring 
compliance  procedure 
Correction,  6165 
Nonfunctional  currency  transactions; 

taxation  of  gain  or  loss,  9217 
Oil  and  gas  wells;  percentage  depletion 

limitations;  correction,  4913 
Passive  activity  losses  an^  credits  limitation; 
activity  definition,  20802 
Hearing,  20805,  23356 
Passive  foreign  investment  companies; 
shareholders  (elections  under  1291), 
11024 
Passive  investment  income;  definition,  1 3676 
Correction,  21152 
Hearing,  13680,  23176 
Policy  acquisition  expenses;  capitalization 

Correction.  4942,  6060 
Publicly  traded  partnerships  treated  as 
corporations;  "substantial  new  line  of 
business"  definition 
Hearing,  658,  5993 
Real  estate  mortgage  investment  conduits, 
14369 


Hearing.  14371,  24426 
S  corporations;  basis  of  stock  and 

shareholders  indebtedness  adjustments 
and  shareholders  distributions  treatment, 
24426 
Correction,  28470 
Hearing,  24426 
Securities  lending  transaction  payments,  860 

Hearing.  859,  5993,  12244 
Settlement  funds,  etc.;  tax  treatment,  5399 

Hearing,  5409 
Stock  and  asset  consistency  rules,  1409 

Hearing,  1408,  7563,  20145 
Tax-exempt  bonds;  arbitrage  restrictions, 

210*4,  20971 
Tax  exempt  bonds  for  arbiuage  rebate 
purposes;  allocation  and  accounting 
rules,  3562 
Correction,  13066 
Procedure  and  administration: 
Administrative  remedies;  exhaustion,  19828 

Hearing,  19831 
Insolvent  financial  institutions  affiliated  with 
consoHdated  groups;  abatements,  credits, 
and  refunds 
Correction,  6353 
Hearing;  correction,  6353 
Property  exempt  from  levy,  22189 
Correction.  28470 
Hearing.  22194 
Treaty-based  return  positions,  15272 
Regulatory  agenda,  17184 

NOTICES 

Art  Advisory  Panel;  closed  meetings;  report- 
availability,  6638 
Clean  Air  Act: 

Acid  rain  program;  allowance  systenu  7845 
Committees;  establishment,  renewal, 
termination,  etc.: 
Art  Advisory  Panel,  3243 
Electronic  filing;  employee  pension  plan 

returns  (Form  5500),  23456 
Electronic  Tax  Filing  Systems  National 

Conferences  and  Exhibitions;  trade  shows, 
12549.  22018 
Environmental  sutements;  availability,  etc.: 
Rio  Grande  American  Canal  extension.  El 
Paso  County,  TX,  15328 
Inflation  adjustment  factor  and  reference  price: 
Enhanced  oil  recovery  credit,  11543 
Fuel  credit,  nonconventional  sources,  11543 
Meetings: 
Art  Advisory  Panel,  9340 
Commissioner's  Advisory  Group,  11649 
Forms  Standardization  Project,  9150 
Information  Reporting  Program  Advisory 
Committee.  18951 
Metric  conversion  plan;  availability.  2625 
Organization,  functions,  and  authority 
delegations: 
i^ssistant  Commissioner  (Employee  Plans 

and  Exempt  Organizations)  et  al.,  21851 
Associate  Chief  Counsek  et  al.,  24303 
Commissioner  of  Internal  Ri^enue,  8704 
Deputy  Assistant  Commissioner 

(Intemationil)  et  al.,  5507 
Forms  Standardization  Project  Office;  Form 
Design  Group,  2133 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
9340 
Taxable  substances,  imported: 
Perchloroethylene,  etc.,  12956 
Polyethylene  tercphthalate  pellets,  10947 
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iBtematioiial  Boundary  and  Water 
Comndssion,  United  States  and 
Mexico 

RULES  . 

Privacy  Act;  implementation,  24944     V 
PROPOSED  RULES  \ 

Privacy  Act;  implementation,  14674  \ 

NOTICES  ^ 

Environmental  statements;  availability,  etc.: 
Rio  Grande  American  Canal  extension,  El 
Paso  County,  TX,  15328 

International  Broadcasting  Beard 

NOTICES 

Meetings;  Sunshine  Act,  1793 

International  Developnent 
Cooperation  Agency 

See  Agency  for  International  Development 
See  Overseas  Private  Investment  Corporation 

International- Trade  Adaunistcation 

PROPOSED  RULES 

Antidumping: 
Ministerial  errors;  correction  procedures, 
1131 
Countervailing,  duties: 
Ministerial  errors;  correction  procedures, 
1131 
Watch-duty  exemption  program:- 
Duty-exemption  entitlement  atlocatioRS  in 
Virgin  Islands.  Guam,  American  Samoa, 
and  Northern  Manana  Islands; 
withdrawn,  384,  24414 

NOTICES 

Antidumping: 
Antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  from  France  et 
al..  28360 

France,  10859 

Germany,  10862 

Italy,  10865 

Japan,  10868 

Sweden.  10875 

United  Kingdom.  10878 
Aspheric  ophthalmoscopy  lenses  from  Japan, 

6703,  13075 
Ball  bearings  and  parts  from —    . 

Romania,  10871  i 

Singapore,  10873 

Thailand,  10877 
Barium  chloride  from  China,  15281 
Brass  sheet  and  strip  from — 

Canada,  5128,  20460 

Italy,  9235 

Netherlands,  9534,  11352  / 

Sweden,  2705,  2706 

West  Germany,  276 
Bulk  ibuprofen  from  India,  7567,  8860 
Canned  Bartleft  pears  from  Australia,  7367, 

19880 
Carbon  steel  butt-weld  pipe  fittings  from— 
'       Brazil,  3994 

China,  21058 

China  et  al.,  1253,  2951,  6280 

Thailand,  21065 


Carton  closing  staples  and  stapling  machines 

from  Sweden,  45% 
Cellular  mobile  telephones  and  subassemblies 

from  Japan,  7728 
Chloropicrin  from  China,  7367,  18129 
Chrome-plated  lug  nuts  from — 

China,  15052 
Circular  welded  non-alloy  steel  from — 

Brazil,  5997,  17883 

Korea.  17885 

Mexico,  17888 

Mexico  et  al.,  22208 

Romania,  17890 

Taiwan,  17892 

Venezuela,  17893 

Clear  plate  and  float  glass  from  Japan,  1253 
Color  television  receivers,  except  for  video 
monitors,  from  Taiwan,  555,  3740,  5510, 
20241 
Color  television  receivers  from  Korea,  7730 
Cotton  shop  towels  from  China,  10881, 

21229 
Crushed  limestone  from  Mexico,  26816 
Drycleaning  machinery  from  Germany, 

8294,9408 
Dynamic  random  access  memory 

semiconductors  of  one  megabit  and 
above  from  Korea,  21231 
Electric  golf  cars  from  Poland,  10334,  18129 
Electrolytic  manganese  dioxide  from  Japan, 

395,  24462 
Elemental  sulphur  from^  ' 

Canada,  1452 
Erasable  programmable  read  only  memories 

from  Japan,  11599 
Extruded  rubber  thread  from  Malaysia,  3163, 

6492,  11287,  12862 
Ferrosilicon  from  Argentina  et  al.,  27021 
Forged  steel  crankshafts  from — 
Germany,  1897,  20463 
United  Kingdom,  1898,  23202 
Fresh  cut  flowers  from-^ 
Colombia,  21643 
Mexico,  7732.  19597 
Fresh  kiwifruit  from — 

New  Zealand,  13695,  23203 
Frozen  concentrated  orange  juice  from— 

Brazil,  3995,  12910 
Gray  portland  cement  and  clinker  liom— 

Venezuela,  6706 
Grnge  polyester/cotton  printcloth  from 

China,  1254.  21936 
High-tenacity  rayon  fllament  yam  from— 
Germany,  6088,  14385,  29062,  21770 
Netherlands,  6091,  11291 
Hot  rolled  lead  and  bismuth  carbon  steel 

producu  from  Brazil  et  al.,  19881 
Industrial  belts  and  components  and  parts, 
cured  or  uncured,  from — 
Italy,  8295,  14385 
Japan,  8297 
Singapore,  7734 
Industrial  phosphoric  acid  trom  Israel.  23377 
Internal-combustion  industrial  forklift  trucks 

from  Japan,  3164-3167 
Iron  construction  castings  from — 
China.  6709,  10644.  24245 


Large  power  transformers  from — 
France,  22713  i_ 

Italy,  22713 
Japan.  23204 
Light-walled  recUngular  carbon  steel  tubing 

from  Taiwan.  4862 
Light-walled  welded  rectangular  carbon 

steel  tubing  from  Taiwan,  24464 
Low-fuming  brazing  copper  wire  and  rod 

from  South  Africa.  6710 
Magnesium,  pure  and  alloy,  from — 
Canada,  6094 
Norway,  6092 
Malleable  cast  iron  pipe  fittings  from 

Taiwan.  18467 
Mechanical  transfer  presses' from  Japan, 

1722.  12798 
Medium  voltage  underground  distribution 

cable  from  Canada.  6710 
Melamine  from  Japan.  3744.  8433 
Nephcline  syenite  from  Canada,  2078.  9237 
New  minivans  from  Japan,  43,  21937 
New  steel  raill  except  light  rail  and  girder 

rail,  from  Japan,  et  al.,  22457 
Oil  country  tubular  goods  from— 

Israel,  11463,  21774 
Polychloroprene  rubber  from  Japan,  3996 
Porcelain  on-steel  cooking  ware  from— 
Taiwan,  39% 
China,  15058 

Portable  electric  typewriters  from— 

Japan,  13076 
Portland  cement,  other  than  white, 
nonstaining  portland  cement,  from 
Dominican  Republic,  18468 
Potassium  hydroxide,  liquid  and  dry,  from 
Canada,  Italy,  and  United  Kingdom, 
3184 
Precipitated  barium  carbonate  from — 

Germany,  22713 
Professional  electric  cutting  and  sanding/ 

grinding  tools  from  Japan.  28483 
Racing  plates  (aluminum  horseshoes)  from 

.   Canada.  2078.  10883 
Red  raspberries  from  Canada,  13331 
Refined  antimony  trioxide  from  China.  6801 
Roller  chain,  other  than  bicycle,  from  Japan. 

3745,  6097.  6808,  12800 
Self-propelled  bituminous  pcving  equipment, 

replacement  parts,  from  Canada,  3% 
Shop  towels  from  Bangladesh,  3996.  %88 
Small  business  telephone  systems  and 
subassemblies  from— 
Japan,  4949,  10155  " 

Korea,  8298 
Solid  urea  from— 
Germany,  5130 
Soviet  Union,  28828 
Stainless  steel  butt-weld  pipe  and  lube 
fittings  from — 
Japan,  19882 
Stainless  steel  butt-weld  pipe  fittings  from 
Korea  et^.,  26645 
Korea,  22458 
Stainless  steel  hollow  products  from  Sweden, 

5130,  21389 
Steel  wire  rope  from— 

Korea  and  Mexico.  19280 
Sugar  from— 
Belgium,  22715 
France,  22714 
Germany,  22714 
Sulfanilip  acid  from  India  et  al.,  23378 
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Sulfanilic  acid  froni — 
China,  9409.  1 1466 
Sulfur  dyes,  including  sulfur  vat  dyes,  from 

India.  19600 
Tapered  roller  bearings  and  parts,  finished 
and  unfinished,  from  Italy,  227 IS 
Japan.  4951.  4960.  9104 
Tapered  roller  bearings,  four  inches  or  less 
in  outside  diameter,  and  components, 
from  Japan.  4975.  9105  I 

Television  receivers,  monochrome  and  cdlor, 

from  Japan.  24017 
Titanium  sponge  from— 
Japan,  557.  2551,  9688  ^ 

USSR..  4002 
Truck  trailer  axle  and  brake  assemblies  from 

Hungary.  1144.  10884 
Tubeless  steel  disc  wheels  from  Brazil, 
14386,  28829 

Uranium  from — 
Kazakhstan  et  al.,  23380 
Former  Soviet  Union,  11064,  21646 
Valves  and  connections,  of  brass,  for  use  in 
fire  protection  systems,  from  Italy, 
27213 
Welded  carbon  steel  standard  pipe  and  tube 

from  India.  8301 
Welded  stainless  steel  pipes  from— 
Korea,  12911,  19602,27731 
Taiwan.  12911,  19602.  27735 
Antidumping  and  countervailing  duties: 
Administrative  protective  orders;  violations 

sanctions,  877 
Administrative  review  requests,  1204,  2704. 
3740.  6314.  7910,  9104.  11934,  12797, 
19412,21769,24244,27212 
Countervailing  duties: 
Antifriction  bearings  (other  than  upered 
roller  bearings)  and  parts  from 
Singapore,  4987,  13332 
Apparel  from — 

Thailand.  8860 
Ball  bearings  and  parte  from  Thailand,  9413, 

26646 
Brass  sheet  and  strip  from  France,  8861. 

19602 
Bulk  ibuprofen  from  India,  5417.  8860 
Carbon  steel  butt-weld  pipe  fittings  from 

Thailand.  52(l«;  9105 
Carbon  steel  products  from  Sweden,  1452 
Carbon  steel  wite  rod  from— 

Saudi  Arabia.  8303  | 

Ceramic  tile  from  Mexico,  6000.  24247 
Chrome-plated  lug  nute  and  wheel  locks 

from  China,  877.  6213,  10459 
Circular  welded  non-alloy  steel  pipe  from— 
Brazil.  24466 
Venezuela,  24470 
Cotton  sheeting  and  sateen  from  Peru,  4596 
.   Cotton  shop  towels  from  Pakistan,  2516, 
12475 
Cotton  yam  from— 
Brazil,  1454 
Peru,  4597 
Deformed  steel  concrete  reinforcing  bar 

from  Peru,  1724 
Electrical  conductor  aluminum  redraw  rod 

from  Venezuela,  22459 
Extruded  rubber  thread  from  Malaysia,  3163 
Ferrosilicon  from  Venezuela,  27024 
Fresh  cut  flowers  from— 
Cosu  Rica,  10885 
Peru,  18130 
Gray  portland  cement  and  clinker  from 
Venezuela,  9242 
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Heavy  iron  construction  castings  from 

Brazil,  2252 
Heavy  textile  mill  producte  from  Mexico, 

6492 
Hot  rolled  lead  and  bismuth  carboR  steel 

products  from  Brazil  et  al.,  19884,  27025 
Industrial  phosphoric  acid  from  Israel  21958 
Lamb  meat  from  New  Zealand,  27435 
Magnesium,  pure  and  alloji^  from— 
Canada,  6096 
Canada  et  al.,  8860,  20809 
Noncontinuous  noncellulosic  yam  from 

Thailand,  8433,  8434.  20245 
Non-rubber  footwear  from  Argentina,  48 
Oscillating  and  ceiling  fans  from  China, 

24018 
Pig  iron  from  Brazil,  3185,  10460 
Pistachios,  in-shell.  from  Iran.  8436 
Porcelain-on-steel  cookingware  from 

Mexico.  562 
Porcelain-on-steel  cookware  from  Mexico, 

562,  8861 
Portable  seismographs  from  Canada.  8305. 

20464.  26648 
Rice  from  Thailand,  8437 
Round-shaped  agricultural  tillage  tools  from 

Brazil,  10885,  22461 
Softwood  lumber  products  from  Canada. 

397.  4989,  8800,  13077.  22570 
Stainless  steel  cooking  ware  from  Taiwan. 

20468 
Stainless  steel  cooking  ware  from— 
Korea.  48.  6492 
Taiwan.  48 
Standard  carnations  from  Canada.  8440 
Standard  chrysanthemums  from  Netherlands. 

9539,  24249 
Steel  wire  nails  from  Thailand,  11065 
Steel  wire  nails  from — 

Thailand,  879 
Sulfanilic  acid  from  India,  23384 
Textile  mill  producte  and  apparel  from— 

Colombia  et  al,  21960 
Textile  mill  producte  from— 

Argentina  et  al.,  21960 
Viscose  rayon  staple  fiber  from  Sweden, 

6493,  12912 
Welded  carbon  steel  pipe  and  tube  producte 
from  Turkey.  8862.  27739 
Export  promotion  resources  product  user  fees, 

7569 
Export  trade  certificates  of  review,  883,  2518, 
3186,  5133,  6495.  6584,  6711,  6712,  6811, 
9541,  11935.  13706,  13707.  18130,  22456, 
22716,  23078,  24022,  26648,  27437 
Grante  and  cooperative  agreements; 
availability,  etc.: 
Special  American  business  internship  training 
program.  8630.  21071 

Meetings: 
Automotive  Parte  Advisory  Committee,  4189 
Exporters'  Textile  Advisory  Committee, 

8112,23205 
Import  Administration;  alternative  methods 

to  conducting  antidumping  and 

countervailing  duty  investigations,  21072 
Importers  and  Retailers'  Textile  Advisory 

Committee,  5417 
Japan  official  development  assistance 

conference.  24595 
Management-Labor  Textile  Advisory 

Committee.  5872 
President's  Export  Council,  3674,  9106, 

27437,  27438 


U.S.  and  Foreign  Commercial  Service 
Advisory  Council.  18468 
Scope  rulings;  list,  4597.  19602 
Short  supply  determinations: 

13-chrome  stainless  steel  tubing,  564 
Aluminum-killed  cold-rolled  steel  sheet, 

1455.  3187 
Hexagonal  steel  tubes  and  trilobestfeel  tubes, 

4863,6811 
La/ge  diameter  oil  country  tubular  goods, 

1145 
Standard  length  premium  curve  rails,  3187, 

6214,  8632 
Steel  casing  and  tubing,  398 
United  Sute-Canada  free-trade  agreement; 
binational  panel  reviews: 
Machine  tufted  carpeting  from  United  States, 
21393 
United  Stotes-Canada  free-trade  agreement; 
binational  panel  reviews: 
Live  swine  from  Canada,  22208 
Machine  tufted  carpeting  from  United  States, 

24023 
Self-propelled  bituminous  paving  equipment, 
replacement  parts,  from  Canada,  22209 
Softwood  lumber  products  from  Canada, 
24024 
United  Swtes-Canada  Free-Trade  Agreement; 

panel  review  procedures,  26698     , 
Watches  and  watch  movements;  allocation  of 
duty-exemptions: 
Guam,  24241 
Virgin  Islands,  24241 
Applications,  hearings,  determinations,  etc.: 
Alabama  A&M  University,  4864 
Argonne  National  Laboratory.  2520,  27213 
Argonne  National  Laboratory  et  al.,  399, 

27214 
Brookhaven  National  Laboratory  et  al.,  7368 
Brown  University,  28484 
Centers  for  Disease  Control  et  al..  10338, 

18866 
Commerce  Department  et  al..  10339 
Comell  University  Medical  College  et  al., 

21394,  24848 
Federal  Highway  Administration,  18469 
Federal  Highway  Administration  et  al.,  4002, 

18468 
Geological  Survey,  10461,  14627 
Geological  Survey  et  al.,  10340    - 
Howard  Hughes  Medical  Institute  et  al., 

7368 
Massachusette  Institute  of  Technology,  18469 
Massachusette  Institute  of  Technology  et  al., 

3089 
Michigan  State  University,  10340 
Olivet  Nazarene  University  et  al.,  21774 
Pennsylvania  Sute  University  et  al.,  14387 
Research  Foundation  of  SUNY  at  Albany  et 

al.  19281.  21447 
Scripps  Clinic  and  Research  Foundation  et; 

al.,  6712 
United  States  Air  Force  Medical  Center  et 

al,  3747 
University  of— 
Califomia,  5418 

Califomia  et  al.,  5136,  5997,  27214 
Cincinnati  et  al.,  22210 
Hawaii  Research  Corp.,  24473 
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niinob  et  aL,  4864,  10461 

Miami  etal.,  1724,  11936 

Miami  School  of  Medicine  et  al.,  22210 

Montana,  1S28S  / 

Nebraska-Lincoln  et  al.,  23S72 

New  Hampshire,  14387    . 

Pittsburgh,  28484 

Pittsburgh  et  al..  15283 

Southern  California,  2S20 

Virginia,  10340 

Washington  et  al.,  5136 
Vandeibilt  School  of  Medicine  et  al.,  14387, 

20325,  21961 
Vandeibilt  University  et  al.,  10340 
Washington  State  University  et  al.,  23573, 

27091 
Washington  Univerrity  School  of  Medicine 
et  al.,  9106 

InternatitNud  Trade  Comoiissioo 
Noncxs 

Administrative  protective  orders;  breachies 

investigation  summary,  12335 
Agency  information  collection  activities  under 

OMB  review,  6125,  22484,  23427 
Harmonized  TarifT  Schedule,  U.S.: 

Production  sharing,  14737 
Import  investigations: 
Acid-washed  denim  garments  and 

accessories,  13116,  13117,  20709,  22484 
Aspherical  ophthalmoscopy  lenses  from 

Japan,  2783,6853,  13117 
Bathtubs  and  other  bathing  vessels  and 

materials,  66,  2785 
Bulk  bags  and  process  for  making  same, 

28185 
Bulk  ibuprofen  from  India,  693,  6245,  9428 
Carbon  steel  butt-weld  pipe  fittings  from- 

China  et  al.,  2783 
Caribbean  Basin  Economic  Recovery  Act 

impact  on  U.S.  industries  and 

consumers;  annual  report,  24653 
Carrier  materials  bearing  ink  compositions  to 

be  used  in  dry  adhesive-free  diermal 

transfer  process  and  signfaces  made  by 

such  process,  20503 
Circular,  welded,  and  non-alloy  steel  pipes 

and  tubes,  from  Brazil,  et  al.,  21428 
Circular,  welded,  non-alloy  steel  pipes  and 

tubes  from  Brazil,  et  al.,  24653 
Coniputer  system  State  save/restore  software 

and  associated  backup  power  supplies 

for  use  in  power  outages,  1755,  4886 
Condensers,  parts,  and  products  containing  "^ 

same,  including  air  conditioners  for 

automobUes,  13379,  14737,  27476 
Condensers,  parts  thereof  and  products 

containing  same,  including  air 

conditioners  for  automobiles,  2784,  3437, 

19438 
Crushed  limestone  from  Mexico,  22255 
'    Dynamic  random  access  memories  of  one 

megabit  and  above  from  Korea,  18163 
Dynamic  random  access  memory 

semiconductors  of  one  megabit  and 

above  from  Korea,  27063 
Dynamic  sequential  gradient  compression 

devices  and  component  parts,  6126, 

6619,9428.  19438.27476 
Economic  effects  of  significant  U.S.  import 

restraints,  27063 
Economy-wide  modeling  of  economic 

implications  of  FTA  with  Mexico  and 

NAFTA  with  Canada  and  Mexico, 

5169.  10498 


Erasable  pn^rammable  read  only  memories, 

components,  products  containing 

memories,  and  processes  for  making 

memories,  67,  20710 
Extruded  rubber  thread  from  Malaysia,  4479, 

18164,  27064 
Ferrosilicon  from  Argentina  et  al.,  23244 
Fresh  kiwifniit  firom  New  Zealand.  13756, 

23427 
Generalized  Systems  of  Preferences — 

Eligible  articles  list,  etc.,  67 
Gray  Portland  cement  and  cement  clinker 

from  Venezuela,  8779 
High-tenacity  rayon  filament  yam  from 

Germany,  10368,  19439 
Hot-rolled  loul  and  bismuth  carbon  steef 

products  from  Brazil  et  al.,  14431. 

20325,  23428,  24530 
Integrated  circuit  telecommunication  chips 

and  products  containing  same,  including 

dialing  apparatus,  19439 
Integrated  circuit  telecommunications  chips 

and  products  containing  same,  including 

dialing  apparatus,  1 1966 
Internal  mixing  devices  and  components, 

11091 
Macadamia  nuts;  economic  and  competitive 

factors  affecting  U.S.  industry,  694,  9428 
Magnesium  from — 

Canada  et  al.,  7790,  10677,  21429 
Medium-voltage  underground  distribution 

cable  from  Canada,  4887.  10369 
Microcomputer  memory,  components,  and 

products  containing  same,  14737 
Microcomputer  memory  controllers, 

components,  and  products,  1755,  1756, 

4480,  5170,  11091,  24654,  27066 
Minivans  from  J^>an,  2785 
Nepbeline  syenite  from  Canada,  1756,  10189, 

19439 
New  steel  rails  fibm  Japan  et  al.,  19931 
North  American  Free  Trade  Agreement; 

potential  effects  of  apparel  investment 

from  Mexico,  694 
Novelty  glasses,  4480,  12339 
Oscillating  fans  from  China,  26876 
Pharmaceuticals  and  intermediate  chemicals; 

products  covered  by  Uruguay  Round 

pharmaceutical  agreement,  6619 
Plastic  encapsulated  integrated  circuits,  6332 
Portable  seismographs  from  Canada,  6127, 

11967,25075 
Potassium  hydroxide  from  Canada,  Italy,  and 

United  Kingdom,  924,  6622 
Professional  electric  cutting  and  sanding/ 

grinding  tools  from  Japan.  24059 
Refiiwd  antimony  trioxide  from  China,  13118 
Rotary  printing  apparatus  using  heated  ink 

composition,  components,  and  systems 

containing  apparatus  and  components, 

4480,  7937 
Self-inflating  mattresses.  11968 
Shipbuilding  Trade  Reform  Act  of ;  likely 

economic  effect  of  enactment.  1 1968 
Shop  towels  from  Bangladesh.  9428 
Single  in-line  memory  modules  and  products 

containing  same,  6738.  10677,  1 1092, 

11969,  11970,  18165,  19440,  22486, 

24654,  28186 
Soft  drinks  and  containers,  304 
Sofhvood  lumber  from  Canada,  10498 
Special  quality  carbon  and  alloy  hot-rolled 

steel  bars  and  rods  and  semifinished 

products  from  Brazil,  27064 
Stainless  steel  butt-weld  pipe  fittings  from 

Korea  et  al.,  22486 


Sted  raib  from  Japan  et  al.,  27987 
Steel  wire  rope  from  Korea  and  Mexico, 

13379.  23428 
Sulfanilic  add  from  China,  13118 
Sulfanilic  acid  from  Hungary  and  India, 

20711 
Sulfur  dyes  from  China  et  al.,  13756,  24060 
Sulfiir  dyes  from  Hong  Kong,  21429 
Trade  Uberalization,  dynamic  effects;  survey, 

21671 
Translucent  ceramic  orthodontic  brackets, 

14738,  20504 
Tubdess  steel  disc  wheels  horn  Brazil,  22487 
Tuna;  current  issues  affecting  U.S.  industry, 

1928.  4146 
United  States-Canada  Free-Trade 

Agreement;  economic  effects  of 

modifications  to  interpretations  and  rules 

of  origin,  9429 
Uranium  and  uranium  enrichment  services; 

imports  into  U.S.  from  nonmarket 

economy  countries,  impact  on  domestic 

industry,  10369 
Uranium  from  Kazakhstan  et  al.,  27065 
Uranium  from  U.S.S.R.,  68 
Welded  stainlen  steel  pipes  from  Korea  and 

Taiwan.  695 
Woodworking  accessories,  416,  3437.  5170. 

18165.  20504,  20505,  22828 
Meetings;  Sunshine  Act,  582,  1938,  3247,  5509, 
6058,  6550,  9345,  11795.  19331.  20322, 
2170a  23457,  24306,  26890,  28009,  28010, 
29117 

Interstate  Chfld  Support  Conmissioa 

See  Commission  on  Intersute  Child  Support 

Interstate  Conmerce  Commiasioa 

RULES 

Accounts,  records,  and  reports: 

Railroad  companies,  27184 
Contracts  and  exemptions: 
Surface  mail  transportation;  U.S.  Postal 
Service  contract,  23538 
Freight  forwarders: 

Environmental  laws;  implemenUtion.  28640 
Motor  carriers: 
Contracts  for  transportation  of  property; 

CFR  Part  removed,  21616 
Out-of-State  transportation  through 

warehouses  to  sam6  State  pointt;  policy 
statement.  19812 
Practice  and  procedure: 
Procedures  in  informal  proceedings  before 

employee  boards;  modification,  9213 
Rail  abandonments — 

Public  use  conditions;  revision,  13048 
Rail  exemption  procedures;  petition  filings; 
time  limits,  S237 
Rail  carriers: 
Industrial  development  activities;  exemption, 
11912 
Tarifb  and  schedules: 
International  joint  ocean-motor  through-rate 
tariffs;  historical  retention  elimination, 
24380 

PROPOSED  RULES 

Accounts,  records,  and  reports: 
ICC  waybill  sample  public  use  file; 
expansion;  withdrawn,  2888 
BUIs  of  lading,  13688,  20442,  25007 
BUb  of  lading;  CFR  Part  removed,  5123.  10151 
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Contracts  and  exemptions: 
Surface  mail  transportation;  U.S.  Postal 
Service  contract,  5413 
Inspection  of  records;  CFR  Part  removed, 

21920 
Interpretations  and  routing  regulations;  update. 

22205 
Motor  carriers: 
Commercial  zones—  o 

El  Paso  County,  TX,  et  al.,  8430 
InterpreUtions  and  routing  regulations; 

incidental  for-hire  transporution,  23072, 
28825 
Lease  and  interchange  of  vehicles;  written 

lease  requirements,  2512 
Nonopcrating  carriers;  undercharges 

collection,  23568 
Single  Sute  insurance  registration  system, 
20072,  23372,  27009  | 

Practice  and  procedure: 

=-    Forms  list;  publication  discontinuance,  22204 
Interest  rate  calculation;  procedures  revision, 
4594,  8108 
Rail  carriers:  I 

Contracts  and- exemptions —  | 

Industrial  development  activities 

exemption;  non-exempt  agricultural . 
shippers,  11929.  27961 
Exemption  of  demurrage  from  regulation, 
14688,  20442 
Regulatory  agenda,  17714 
Rulemaking  petitions,  etc.: 
Railroad  car  hire  compensation  and 
arbitration  rule,  6697,  10328 
Tariffs  and  schedules: 
International  joint  ocean-motor  through-rate 
tariffs;  historical  retention  elimination, 
8858 
Correction,  11652  i 

NOTICES. 

Agency  information  collection  activities  under 

OMB  review,  7791,  10370 
Agreements  under  sections  5a  and  5b; 

applications  for  approval,  etc.:  | 

Rocky  Mountain  Carriers,  5277  > 

Environmental  sutements;  availability,  etc.: 
Aroostock  Valley  Railroad  Co.,  21301 
CSX  Transportation  et  al.,  11335,  24508 
CSX  Transporution,  Inc.,  19441 
CSX  Transportation,  Inc.,  et  al.,  9565 
Oetroit  &  Mackinac  Railway  Co.  et  al.,  4887 
Missouri  Pacific  Railroad  Co.  et  al.,  10370 
Union  Pacific  Railroad  Co.,  14589 
Insurance  certificates;  insurance/surety' 
compliance  requirements;  notification, 
1489 
Meetings;  Sunshine  Act,  582,  2318,  4246,  7621. 
8383,  10220.  10699.  11795,  19331.  22019, 
24528 
Motor  carriers: 
Agricultural  cooperative  transportation  filing 

notices,  2112,  2928,  20851,  24060 
Compensated  intercorporate  hauling 
operations,  3795.  6853.  8153.  9565. 
10678.  11507.  12520.  13758,  15101, 
15329.  18906,  20851,  26667,  27477,  2B699 
Declaratory  order  petitions — 
Association  of  Texas  Warehousemen  et  al.. 

10773 
Dart  Transit  Co.,  3215,  21996 
Finance  applications.  11508.  19138.  20128. 
23598 
Motor  carriers;  control,  purchase,  and  tariff 
filing  exemptions,  etc.: 
Northern  Indiana  Commuter  TransportJrtion 
District,  27477 


Susquehanna  Trailways,  8780 
Rail  carriers: 
Cost  of  capital;  railroad  industry's  annual 

rate  proceeding,  17930 
Cost  ratio  for  recyclables;  determination, 

etc.,  19931,  19932 
Cost  recovery  percentage,  19645,  23111 
Cost  recovery  procedures- 
Adjustment  factor,  28186 
Direct  service  orders — 
Chicago  Central  &  Pacific  Railroad  Co.. 
3064 
State  intrastate  rail  rate  authority- 
New  Mexico.  9430 
Oregon,  2928,  11970 
Waybill  data;  release  for  use,  8780.  14849 
Railroad  operation,  acquisition,  construction, 
etc.: 
Alabama  Great  Southern  Railroad  Co., 

23598 
Arkansas  Midland  Railroad  Co.,  Inc..  8153 
Aroostook  Valley  Railroad  Co..  18166 
Ashland  Railway.  Inc..  21822 
B&E  Railroad.  Inc..  13758 
Beard  Land  &  Investment  Co.  et  al.,  13119 
Bright,  William  T..  8472 
Buffalo  Creek  Railroad  Co..  5009 
Burlington  Northern  Railroad  Co.,  1 1335, 

12520.  12941.  14738.  18906 
Butte/ Anaconda  Historic  Park  ft  Railroad 

Corp:.  5010 
Caprail  I  et  al..  1757.  9271 
Chicago  &  Northwestern  Transportation  Co. 

et  al..  i2255 
Consolidated  Grain  ft  Barge  Co..  24654 
CSX  Corp.  et  al..  1489.  5465 
CSX  Transportation.  Inc..  11620,  13119 
Dakota,  Minnesota  &  Eastern  Railroad 

Corp..  12942.  13758 
Dallas,  Garland  ft  Northeastern  Railroad. 

Inc..  6031.  6032 
Deamess.  Peter  M..  et  al.,  2112 
Duluth,  Missabe  ft  Iron  Range  Railway  Co.. 

9137 
Eastern  Alabama  Railway.  Inc.,  13380 
Elk  River  Railroad.  Inc..  22828 
Fox  Valley  ft  Western  Ltd..  21823 
Garden  Spot  &  Northern  Corp.,  24655 
Grand  Trunk  Western  Raihoad  Co.,  2286 
Indiana  ft  Ohio  Central  Railroad.  Inc..  18907 
Indiana  ft  Ohio  Railway  Co..  19932 
Indiana  Southern  Railroad.  Inc..  18524 
Kyle  Railways,  Inc..  2287.  13381 
Lake  State  Railway  Co..  6739,  6740 
Los  Angeles  County  Transportation 

Commission,  21430 
May,  Steven  C.  20851 
McCloud  Railway  Co..  23599 
Mississippi  Port  Railway  Co..  10922 
Missouri  Pacific  Railroad  Co..  305 
Missouri  Pacific  Railroad  Co.  et  al..  578, 

18166 
Mountain  Laurel  Railroad  Co.,  3438 
Norfolk  ft  Western  Railway  Co.,  956,  25076, 

28187 
Norfolk  Southern  Railway  Co.,  3438.  2143a 

22488 
North  Coast  Railroad  Authority.  14849 
Owego  &  Harford  Railway.  Inc..  20852 
Peninsula  Corridor  Joint  Powers  Board, 

2113 
Peninsula  Corridor  Joint  Powers  Board  et 

al,  2113 
Pinsly  Railroad  Co.,  Inc.,  8153 
Pioneer  RailCorp  et  al.,  14849 
PSI  Railroad,  Inc.,  6526 


Quincy  Bay  Terminal  Co..  21 14 

Rail  Management  ft  Consulting  Corp.  et  al.. 

3438 
RailTcx.  Inc.,  18524 
San  Joaquin  Valley  Railroad  Co.,  2786 
San  Pedro  ft  Southwestern  Railway  Co., 

29099 
Sibley  Railway  Co..  6527 
Sioux  ft  Western  Railroad  Co.,  10499 
Soo  Line  Railroad  Co.,  1758 
Southern  Electric  Railroad  Co.,  9431 
Southern  Pacific  Transportation  Co.,  2114 
South  Orient  Railroad  Co.,  Ltd.,  10678 
SPCSL  Corp..  2928.  27271 
Temple-Intend,  Inc.,  2787  ^ 

Tomahawk  Railway.  L.P.,  3439 
Union  Pacific  Railroad  Co.  et  al..  24815, 

29099 
Valdosta  Railway,  L.P.,  3439 
Washington  Central  Railroad  Co.,  231 1 1 
Wisconsin  Central  Ltd.,  21134 
Wisconsin  Central  Transportation  Corp.  et 
al..  22488 
Railroads  and  property  and  passenger  motor 
carriers;  annual  operating  revenues  index. 
11620 
Railroad  services  abandonment: 
Baltimore  ft  Ohio  Chicago  Terminal 

Railroad  Co.,  14738 
Beaufort  ft  Morehead  Railroad  Co.  et  al.. 

11619 
Burlington  Northern  Railroad  Co.,  3216. 

4775*6246.11619 
Central  Vermont  Railway,  Inc..  6740 
Chesapeake  Western  Railway  Co..  24274 
Chicago  ft  North  Western  Transportation 

Co.,  4215,  7938,  13757,  21301 
Clearfield  &  Mahoning  Railway  Co.  et  al., 

24654 
Cliffside  Railroad  Co.,  3439 
CSX  Transportation,  Inc.,  695,  1192,  1280. 
2114,  3217,  5465,  5911,  8926.  9746. 
10774.  19309.  20295.  21823.  24655„ 
27066.  29098 
Denver  ft  Rio  Grande  Western  Railroad 

Co..  20128 
Detroit  ft  Mackinac  Railway  Co..  7603 
Elgin.  Joliet  ft  Eastern  Railway  Co.,  9747 
Florida  West  Coast  Railroad  Co.,  1928 
Fore  River  Railroad  Corp..  9137 
Georgia  Central  Railway.  L.P.,  19138 
Hartford  &  Slocomb  Railroad  Co.,  Inc.. 

12942 
Michigan  Shore  Railroad.' Inc..  1929 
Missouri  Pacific  Railroad  Co.,  6853,  8926, 

9431,23111 
Missouri  Pacific  Railroad  Co.  et  ri..  8927 
Rochester  &  Southern  Railroad.  Inc..  696 
Santa  Fe  Southern  Railway.  Inc.,  8927 
Southern  Pacific  Transportation  Co..  21430 
Texas  ft  Oklahoma  R.R.  Co..  18166 
Tylerdale  Connecting  Railroad  Co..  6333 
Union  Pacific  Railroad  Co.,  12839.  14850. 

24656 
Valdosta  Railway.  L.P..  21996 
Wircgrass  Central  Railroad  Co.,  Inc..  23112 
Water  carriers: 
Finance  applications,  11508.  19138.  20128. 
23598 

Junes  Madison  Memorial  FeUowdiip 
Foundation 

RULES 

Fellowship  program  requirements,  7321 
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NOTICES 

Payment  request  form;  request  for  information, 
27273 

Joint  Board  for  Enrollment  of 
Actnaries 

NOTICES 

Meetings: 
Actuarial  Examinations  Advisory 

Committee,  8 1  S3 
Actuarial  Examinations  Advisory  Council, 

24061 

Judicial  Conference  of  thc^oited 
States  ^ 

NOTICES 

Meetings: 
Judicial  Conference  Advisory  Committee 
on- 
Appellate  Rules,  6854, 9137 
Bankruptcy  Rules,  17S8 
'     avil  Rules,  1758 

Criminal  Justice  Act  Review,  4643 

Criminal  Rules,  1759 

Practice  and  Procedure  Rules,  15330 

Justice  Assistance  Bureau 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Discretionary  programs  (  FY),  5010,  11509 
Mariel  Cubans,  incarcerated;  State 
reimbursement  program,  927 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

5«e  Federal  Bureau  of  Investigation  . 

See  Foreign  Claims  Settlement  Commission 

See  bnmigration  and  Naturalization  Service 

See  Justice  Assistance  Bureau 

See  Justice  Programs  Office 

See  Justice  Statistics  Bureau 

See  Juvenile  Justice  and  Delinquency 

Prevention  OfRce 
See  National  Institute,  of  Corrections 
See  Parole  Commission 
See  Prisons  Bureau 
See  Victims  of  Crime  OfRce 

RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  24555 
Child  Protection  Restoration  and  Penalties 
Enhancement  Act  of  1990;  recordkeeping 
provisions,  15017 
Fedoal  Tort  Claims  Act;  alternative  dispute 

resolution  techniques,  21738 
Hospital  and  medical  care  and  treatment 
furnished  by  U.S.;  cost  recovery; 
settlement  and  waiver  authority  mcrease, 
27356 
Organization,  functions,  and  authority 
delegations:   "^ 
Assistant  Attorney  General;  civil  claims 

compromise  and  closing,  6198 
Deputy  Assistant  Attorneys  General, 
Criminal  Division;  entry  and 
naturalization  of  qualified  aliens,  1642 
Freedom  of  Information/Privacy  Acts 

Branch  Chief,  19377 
Transportation  Secretary;  administrative 
claims  settlement,  13320 


Practice  and  procedure: 
Matters  before  Immigration  Judges, 

deportation  proceedings,  and  attorney 
and  representative  disciplinary 
proceedings,  11568 
Privacy  Act;  implementation,  3283,  8262,  8263, 

20653 
Public  safety  officers'  death  and  disability 

benefits  program,  24912 
Radiation  Exposure  Compensation  Act;  claims, 
12428 

PROPOSED  RULES 

Americans  with  Disabilities  Act: 
Employment  discrimination  complaints  or 
charges;  coordination  procedures,  14630 
Criminal  intelligence  systems  operating 

policies;  revisions,  6691 
Inmate  grievance  procedures;  standards,  19557 
Practice  and  procedure  rules: 
Foreign  Corrupt  Practices  Act  opinion 
procedure;  antibribery  provisions,  862 
Privacy  Act;  implementation,  3974 
Regulatory  agenda,  16918 
RehabiUtation  Act;  implementation: 
Employment  discrimination  complaints  or 
charges;  coordination  procedures,  14630 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  1193,  1490,  2787,  2929,  3065, 
4481,  4888,  6334,  8472,  8780,  10370,  12839, 
15102,  18525.  20505.  21671.  24656.  28187 
Civil  justice  reform;  litigation;  EG  12778 
implementation;  memorandum  of 
preliminary  guidance,  3640 
Immigration  and  Nationality  Act: 

Central  address  file  system,  5180 
Immigration  Related  Unfair  Employment 
Practices,  Special  Counsel;  agreements 
with  State  and  local  agencies.  9565 
Organization,  functions,  and  authority 
delegations: 

Education  Department;  civil  rights 
compUance  duties,  1259 

Justice  iSepartment;  civil  rights  compliance 
duties,  26716 
Pollution  control;  consent  judgments: 

ABCO  Industries,  Ltd.,  et  al..  3440 

Accurate  Partitions  et  al.,  925 

Acolor  Co.  et  al..  69 

Aetna  Life  Insurance  Co.  et  al.,  6527 

Allied-Signal,  Co.  et  al.,  19309 

Allied-Signal  Inc.,  et  al.,  2929 

Alsay,  Inc..  et  al.,  5278 

American  Renovating  Co.,  20712 

Apache  Energy  St  Mineral  Co.  et  al.,  14432 

Ariens  Co.  et  al..  24817 

Asarco,  Inc.,  925 

Automation  Components,  Inc.,  et  al.,  21672 

BASF  Corp.  et  al.,  7400 

Ben  Lum  Construction  Ltd.  et  al.,  18525 

Bethlehem  Steel  Corp.,  20712 

Blue  Ridge  Exhaust,  5170 

Bowling  Industries,  Inc.,  et  al.,  4643 

Buckeye,  AZ.  4643 

Burrows.  Elmer,  et  al.,  20712 

Cannons  Engineering  Corp.  et  al.,  11509, 
18526.  19441 

Cedar  Chemical  Corp..  4888 

Certified  Abatement  Services,  Inc.,  22828 

Chaparral  Steel  Co.,  24818 

Chevron  U.S.A.,  Inc.,  23599 

Ciba-Geigy  Corp.  et  al.,  4216 

Colorado  &  Eastern  Railroad  Co.,  Inc..  7603 

Com-Pak  Engineering.  Inc..  et  al.,  1491 

Cordova  Chemical  Co.  et  al.,  29099 


CPS  Chemical  Co..  Inc..  9138 
Crown  Cork  &  Seal  Co..  Inc..  28538 
Cumberland  International  Corp.  et  al..  2577 
Dana  Corp.,  1491 

Diversified  Environmental  Group.  19645 
Dixon.  William  C.  et  al..  926 
Drexler.  George  Wally.  et  al.,  12339 
E.I.  duPont  de  Nemours  ft  Co.,  7792 
Eastwood  Mall.  Inc..  et  al..  13123 
Endicott  Johnson  Corp.  et  al.,  175f 
Essex  Waste  Management  Services,  Inc., 

11092 
Folkertsma,  MI.  et  al..  24818 
Franklin  Sewerage  Authority  et  al.,  2930 
Gateway  Peuolcum  Co.,  Inc..  7400 
Gerald  T.  Fenton,  Inc..  et  al.,  21431 
Goicoechea,  Jerry,  et  al.,  13381 
Grand  Blanc  Landfill,  Inc.,  21431 
Grant  Gear  Works,  Inc.,  et  al.,  1759 
Great  Lakes  Carbon  Corp.,  7401 
Haili  Christian  School,  19646 
Harvard  Industries,  Inc.,  et  al.,  28881 
Hercules  Inc.,  7401,  14739 
Indiana  Woodtreating.  Inc.,  5911 
In-Tek  Constructors  et  al.,  18526 
Jacksonville,  FL,  et  al.,  7402 
Jamestown,  SD,  et  al.,  23599 
JoUet,  IL,  8677 
Kerr-McGee  Chemical  Corp.,  4889,  5172, 

7939 
Kowinsky  Farms.  Inc.,  et  al.,  1492 
Lindsay  Manufacturing  Co.,  4644 
Lindsey,  Alvin  R.,  et  al.,  4644 
Lionetti  Oil  Recovery,  Inc.,  4645 
Longoria's  MufRer  &  Brake  Shop.  28538 
LTV  Steel  Co.,  Inc..  24657 
Mass  Merchandisers,  Inc.,  4216 
Michael  Co.  et  al,  18526 
Midwest  Solvent  Recovery,  Inc.,  4645, 

18527 
Money,  George,  et  al.,  20128 
Montrose  Chemical  Corp.  of  California  et 

al,  2930 
MPM  Contractors,  Inc.,  et  al.,  14433 
National  Starch  A  Chemical  Co.,  20713 
Northway  Industries,  Inc.,  et  al.,  19646 
Olin  Hunt  Specialty  Products,  Inc.,  et  al.,. 

8359 
Peirce  et  al.,  21432 
Pennsylvania  Power  ft  Light  Co.  et  al., 

27067 
Portsmouth,  NH,  et  al.,  9138 
Powers,  Bumie,  Jr.,  et  al.,  19441 
Puerto  Rico  Administration  of  Corrections, 

11335 
Quality  Wallcovering,  Inc.,  1 1970 
Sauget,  IL,  2577 

SchlumWger  Industries,  Inc.,  14851 
Shenago,  Inc.,  9138 
Shore  Realty  Corp.  et  al.,  27067 
Silver  Bow  Water,  Inc.,  et  al.,  17930 
SKRL  Die  Casting  et  al.,  25077 
Smuggler-Durant  Mining  Corp.  et  al.,  14433, 

19933 
Solvay  Animal  Health,  Inc.,  et  al.,  1 1336 
South  Portland,  ME,  6623 
Steineret  al.,  18527 
Structural  Metals,  Inc.,  13381 
Thumm,  Lamar,  10371 
Tillamook  County  Creamery  Association, 

21824 
Triad  Salvage,  Inc.,  et  al.,  27988 
Union  Pacific  Railroad  Co.,  23600 
Virgin  Islands  Housing  Authority,  7792 
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Waste  Management  of  Wisconsin  et  al., 

18527 
Webb.  Fred,  3440 

Westinghodse  Electric  Corp.  et  al.,  4645 
Wheeling  E>isposal  Service  Co..  Inc.,  et  al 

7402 
Williams  Pipe  Line  Co.  et  al.,  7403 
Windsor  Textile  Processors,  Inc.,  et  al., 

21432 
Witco  Corp.,  6527 
Privacy  Act: 
Systems  of  records,  4059,  8357.  8473 

Justice  Programs  Office 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Research  and  evaluation  plan  (  FY),  1 1340 

Justice  Statistics  Bureau 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Application  information  availability;  FY 

programs,  8491 
Justice  information  policy  assistance 
program.  4064 

JuTenile  Justice  and  Delinquency 
Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Competitive  discretionary  programs  (  FY), 

etc..  10524 
Missing  Children's  Assisunce  Act- 
Program  priorities,  9494.  28444 

/  '  ■  i 

Labor  Department  ! 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Federal  Contract  Compliance  Programs 

Office  j 

See  Labor  Statistics  Bureau  | 

See  Mine  Safety  and  Health  Administration 
See  Occupational  Safety  and  Health 

Administration  I 

See  Pension  and  Welfare  Benefits  I 

Administration 
See  Veterans  Employment  and  Training,  Office 

of  Assistant  Secretary 
See  Wage  and  Hour  Division 
See  Workers'  Compensation  Programs  Office 

RULES 

Construction  and  nonconstruction  contracts; 
labor  standards  provisions: 
Construction  defmition;  material  delivery 
truck  drivers  inclusion.  19204 
Labor  standards  provisions;  contracts  covering 
federally  financed  and  assisted 
construction;  ratio  of  helpers  to 
journeymen.  28776 

PROPOSED  RULES 

Construction  and  nonconstruction  contracts; 
labor  standards  provisions: 
Construction  definition;  material  delivery 
truck  drivers  inclusion.  19208         j 
Federal  regulatory  review,  6301  ' 

Labor  organization  annual  financial  reports; 

filing  requirements.  14244 
Regulatory  agenda,  16952 

NOTICES 

'  Agency  information  collection  activities  under 
OMB  review,  930,  2933,  3442,  5181,  6248, 


M 


7792.  8928,  10775,  12943,  18910.  18911, 
20852,  22491,  24657 
Alternative  dispute  resolution  and  negotiated 
rulemaking  procedures;  use  by  agency, 
7292,  28701 
Committees;  establishment,  renewal, 
termination,  etc.: 
Glass  Ceiling  Commission,  10776 
Special  Minimum  Wages  Advisory 

Committee,  4775 
Unemployment  Compensation  Advisory 

Council;  4067 
Veterans'  Employment  and  Training 
Advisory  Committee,  15105 
Consumer  price  index;  U.S.  city  average,  8154, 

8781 
Meetings: 
Trade  Negotiations  and  Trade  Policy 

Advisory  Committee,  25078 
Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Committee,  1760,  6248,  8154, 
14434,  21302 
Senior  Executive  Service: 
,  Performance  Review  Board;  membership, 
9271 

Labor  Statistics  Bureau 

NOTICES 

Meetings: 
Business  Research  Advisory  Council,  9568 
Labor  Research  Advisory  Council,  20854 

Land  Management  Bureau 

See  International  Boundary  and  Water 

Commission,  United  States  and  Mexico 

RULES 

Minerals  management: 
Oil  and  gas  leasing,  onshore  oil  and  gas 

geophysical  exploration,  onshore  oil  and 
gas  operations,  etc.;  mineral  resource 
information  availability,  etc.,  9010 
Onshore  oil  and  gas  operations;  Federal  and 
Indian  oil  and  gas  leases — 
Order  No.  2;  drilling  operations; 

clarification,  3023 
Order  No.  6;  hydrogen  sulfide,  2039,  2136, 
5211 
Public  land  orders: 
Alaska,  24985,  28555  ^. 

Arizona,  5987 

California,  3674,  6560,  10426,  21613,  24191 
Colorado,  2841,  2842,  2951,  4144,  5211, 

19092,  26607,  28638 
Idaho,  4856 

New  Mexico,  26607,  27000 
Utah,  28637 " 
Wyoming,  22659 

PROPOSED  RULES 

Minerals  management:     . 
Mineral  materials  disposal — 

Sales  contracts,  3092 
Oil  and  gas  leasing,  onshore  oil  and  gas 

geophysical  exploration,  onshore  oil  and 
gas  operations,  etc.;  mineral  resource 
information  availability,  etc..  9014 
Oil  and  gas  leasing— 
Development  promotion;  stripper  wells 

royalty  rwiuction.  8605 
Onshore  oil  and  gas  unit  agreements; 
unproven  areas,  4177 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  2776,  3435,  5905,  14735, 
20287,  23242,  24807,  27264 


Alaska  Native  claims  selection: 
Ahtna,  Inc.,  2923,  4772 
Akhiok-Kaguyak,  Inc.,  20502 
Aleut  Corp.,  20502 
Bristol  Bay  Native  Corp.,  29096 
Doyon,  Ltd.,  3213,  11964,  28880 
Eyak  Corp.,  24649,  28184 
Klukwan,  Inc.,  15097 
Koniag,  Inc.,  et  al.,  416,  6029 
Kuskokwim  Corp.,  20847 
Old  Harbor  Native  Corp.,  15097 
Boundary  establishment,  descriptions,  etc.: 

Dillon  Resource  Area,  MT,  11331 
Classification  of  public  lands: 

Nevada,  13373 
Closure  of  public  lands: 
Arizona,  691,  13373 

California,  1922,  9559,  10919,  14586.  20502 
Colorado,  21666 
Idaho,  27264 
Montana,  739 

Nevada,  8468,  14426,  15327,  18903 
New  Mexico,  6850,  8351,  8772 
Oregon,  8773,  9742.  19134,  23423,  27265 
Utah,  5165,  6330,  8773" 
Wyoming,  4773,  13115 
Coal  leases,  exploration  licenses,  etc.: 
Colorado,  12516,  24807,  28532 
Kentucky,  27787 
Montana.  6616,  24807 
Utah,  28184 

Wyoming,  1753,  10363,  10495,  11331,  18160 
Coal  management  program: 
Oklahoma;  Federal  coal  area  designation  for 
category  5  royalty  rate  reductions,  etc., 
5461 
Committees;  establishment,  renewal, 
termination,  etc.: 
Gila  Box  Riparian  National  Conservation 

Area  Advisory  Committee,  19640 
Grazing  advisory  boards,  18160 
Southwestern  Arizona  Grazing  Advisory 
Board,  18159 
Conservation  and  recreation  areas: 
California  Desert  Conservation  Area  Plan, 
9743 
Environmental  concern;  designation  of  critical 
areas: 
Ash  Valley  Research  Natural  Area,  CA,  692 
Bruneau  Resource  Area,  ID,  2283 
Environmental  statements;  availability,  etc.: 
Alaska-Juneau  mine  project,  23423 
American  Girl  Project,  CA;  Oro  Cruz 

operation,  24057 
Baltic  Mine,  CA,  22820,  25073 
Beaver  River  Resource  Area,  UT,  24649 
Big  Piney-LaBarge  coordinated  activity 

plan,  WY;  protest  opportunity,  11332 
Broward  County,  FL;  exploratory  well  site, 

13374 
California  Desert  Conservation  Area,  CA, 
2109 
U.S.  Army's  National  Training  Center, 
Fort  Irwin,  CA,  10363 
Cascade  Resource  Area,  ID,  6850 
Castlegate  Coalbed  Methane  Project,  UT, 

27985  — 

Clear  Creek  Management  Area,  CA,J4843 
Coalbed  methane  gas  field,  WY,  877^ 
Colorado  Interstate  Gas  Co.,  CO;  natOral  gas 

pipeline  right-of-way.  4639 
Egan  Resources  Area,  NV,  7598 
Eureka  and  Elko  Counties,  NV,  8923 
GUa  Resource  Area,  AZ,  8672,  10364 
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Ignacio  Chavez  special  management  area, 

MM,  2776 
Lower  Deschutes  River,  OR,  21667,  27788 
Mesquite  Regional  Landfill,  CA,  8 
MetFuel  Hanna  Basin  Coalbed  Methane 

Project,  WY,  26665 
Miles  City  District,  MT,l486 
Mule  Canyon  project,  NV;  mining  plan  of 

operations,  9268 
Mulligan  Draw  Gas  Field  Project,  WY, 

20287 
Natural  gas  field,  WY,  8774 
Newmont  Gold  Co.  mining  plan,  NV,  5462 
North  Creek  project  et  al.,  UT,  28695 
Parker  Strip  Special  Recreation  Management 

Area,  AZ,  28696 
Powder  River  Basin,  West  Rocky  Butte  coal 

lease  application,  WY,  1753 
Powder  River  Coal  Co.,  5905 
Rio  Puerco  Resource  Area,  NM,  18161 
South  DakoU  Resource  Area,  MT,  6852 
.^uthwest  Intertie  Project,  ID  and  NV, 
v'^-^MJ^l 
USPCI  Clive  Incineration  Facility,  Pony 

Express  Reserve  Area,  UT,  65 
Wells  Resource  Area,  NV,  3062 
West  Rocky  Butte  coal  lease,  WY,  28696 
Yuma  District  Resource  Area,  AZ,  6850 
Jurisdiction  transfers: 
Alaska.  12331 
New  Mexico,  2928 
Land  and  resource  management  planning 

schedules,  298 
Management  framework  plans,  etc.: 
California,  14843 
Colorado,  9269 
Idaho,  4885,  21419,  24808 
Oregon,  24271,  24808 
Meetings: 
Albuquerque  District  Grazing  Advisory 

Board,  5272 
Arizona  Strip  District  Grazing  Advisory 

Board,  14843 
Bakersfield  District  Advisory  Council,  5273 
Battle  Mountain  District  Advisory  Council. 

11618 
Boise  District  Advisory  Council,  21993 
Boise  District  Grazing  Advisory  Board,  2923 
Burley  District  Advfsory  Council,  19435 
Burley  District  Grazing  Advisory  Board, 

8671 
Bums  District  Advisory  Council,  21299 
Butte  District  Grazing  Advisory  Board,  8923 
California  Desert  District  Advisory  Council, 

1279,  21820 
California  Desert  District  Grazing  Advisory 

Board,  2923 
Canon  City  District  Advisory  Council,  6243. 

28533 
Canon  City  District  Grazing  Advisory 

Board.  5463 
Carson  City  District  Advisory  Council. 

20126 
Carson  City  District  Grazing  Advisory 

Board,  3435 
Casper  District  Advisory  Council,  27266 
Cedar  City  District  Advisory  Council,  8776, 

24058 
Cedar  City  District  Grazing  Advisory 

Board,  6244 
Coeur  d'Alene  District  Advisory  Council, 

27266 
Coos  Bay  District  Advisory  Council,  21820 
Craig  District  Advisory  Council,  2924,  9136, 

22254  « 

Craig  District  Grazing  Advisory^Board, 
3063 
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Elko  District  Advisory  Council,  20847 
Gila  Box  Riparian  National  Conservation 

Area  Advisory  Committee,  5273,  9560, 

19307,  28697 
Grand  Jimction  District  Grazing  Advisory 

Board,  6244 
Grazing  Advisory  Board,  6330,  9 
Idaho  Falls  District  Advisory  Council,  24270 
Idaho  Falls  District  Grazing  Advisory 

Board,  921,  18162 
Iditarod  National  Historic  Trail  Advisory 

Council,  2924 
Kingman  Resource  Area  Grazing  Advisory 

Board,  4052.  6851 
Lakeview  District  Grazing  Advisory  Boards 

8923 
Lakeview  District  Multiple  Use  Advisory 

Council.  10773.  9  ^ 

Las  Cnices  District  Grazing  Advisory 

Board.  8149 
Las  Vegas  District  Advisory  Council,  4773, 

17925 
Lewiston  District  Grazing  Advisory  Board, 

2284 
Medford  District  Advisory  Council,  21419, 

26875 
Miles  City  District  Advisory  Council,  5165 
Miles  City  District  Grazing  Advisory  Board, 

5166 
Moab  District  Advisory  Council.  23109 
Montrose  District  Advisory  Council.  19134 
Montrose  District  Grazing  Advisory  Board. 

10187 
National  Public  Lands  Advisory  Council, 

6029 
Northern  Alaska  Advisory  Council,  2284, 

5166 
Phoenix/Lower  Gila  Resource  Areas 

Grazing  Advisory  Board,  4052 
Phoenix  District  Advisory  Council,  9560 
Powder  River  Regional  Coal  Team,  20702 
PrineTille  District  Grazing  Advisory  Board. 

14427 
Rawlins  District  Advisory  Council.  8468 
Rawlins  District  Grazing  Advisory  Board, 

4773 
Richfield  District  Advisory  Council,  301, 

1753 
Roseburg  District  Advisory  Council.  21820. 

27788 
Safford  District  Advisory  Council,  9560 
Saflbrd  District  Grazing  Advisory  Board. 

5009 
Salem  District  Advisory  Council.  23594, 

24506 
Salmon  EMstrict  Advisory  Council,  577, 

7935.  27788 
Salmon  District  Grazing  Advisory  Board, 

3214 
Salt  Lake  District  Grazing  Advisory  Board, 

1487 
San  Juan  River  Regional  Coal  Team,  27986 
■  San  Pedro  Riparian  National  Conservation 

Area  Advisory  Committee,  28697 
Shoshone  District  Advisory  Council,  6330, 

12331 
Shoshone  District  Grazing  Advisory  Board, 

5905 
Susan ville  District  Advisory  Council,  6125 
Susanville  District  Grazing  Advisory  Board. 

1754.  8776.  24808 
Ukiah  District  Advisory  Council,  6330, 

28533 
Utah  Vernal  District  Advisory  Council,  4052 
Vale  District  Grazing  Advisory  Board,  846» 
Winnemucca  District  Grazing  Advisory 
Board,  4053,  12517,^533 


Worland  District  Grazing  Advisory  Board, 

5166 
Woriand  District  Multiple  Use  Advisory 

Council,  24809,  27845 
Yuma  District  Advisory  Council.  14427 
Mineral  interest  applications: 
Arizona,  1923,  28184 
Utah,  1923 
Motor  vehicles;  off-road  vehicle  designations: 
Alaska,  9560,  19134 
California,  24809 
Motor  vehicle  use  restrictions: 
Colorado,  5273 
New  Mexico,  8150 
Oregon,  28185 
Oil  and  gas  leases: 
Colorado,  6331,  6735,  27788 
Mississippi,  2924 

NewMexico,  3638,  21134,  28533   ' 
Rental  rate  reduction,  4639 
Utah,  65 

Wyoming,  1923,  5274,  8776.  12332.  13755. 
18522,  19436,  24809 
Opening  of  public  lands: 
California,  6331.  19436 
Idaho.  301,  4773.  18522 
Montana.  4053.  9561 
Nevada,  1280.  9562.  15327 
Oregon.  6331 
Utah,  23243,  23594 
Washington,  21667  • 
Organization,  functions,  and  authority 
delegations: 
New  Mexico  and  Oklahoma  District 

Managers;  lands  casework.  67S5,  17925. 
21668,  27789 
Public  Assistance  Unit;  opening  hours;  New 
Mexico.  21668 
Pipeline  right-of-way  applications: 

Nevada,  14586 
Realty  actions;  sales,  leases,  etc.: 
Alaska,  14586.  14844.  28697 
Arizona,  1923,  2924,  6331,  6332,  6735,  7772, 
8150,  8672,  8777,  9743,  11964,  13375, 
18903,  9,  20287,  21668,  22821,  29096 
California,  2925,  4053,  4054,  4085,  5166, 
8923,  8924,  11504,  13375,  15097,  17925, 
20847,  23109,  23595,  24058,  24809, 
24810.  27789,  28534,  28880 
Colorado,  1923,  2925,  7935,  9269,  13755, 

21820,  24270,  26666 
Idaho,  301,  4885,  6551,  6616,  6617,  6851, 
9472.  11137,  11332,  11504,  12517,  12518, 
13375.  14844.  18903.  21134.  24308.  26666 
Michigan,  2926 
Minnesota.  8777.  21668.  21669 
Missouri.  28698 
Montana.  4478,  5463,  10365,  14845,  18904, 

27474.  28907 
Nevada,  4055,  5906.  7773,  8351,  8777,  10365, 
11618,  14587,  20127,  20848,  23243, 
24810,  25074 
New  Mexico,  9743.  12332,  12940,  19930, 

20503,  21332.  27474.  28534 
North  Dakota,  28698 
Oregon.  1313.  4793.  15328.  17926.  17927. 

19641.23110.24271.28880 
Utah,  23594,  23595,  23596,  2481 1 
Washington.  2109,  11504,  21667 
Wyoming.  3638.  4640.  5274.  5906.  11332. 
13755.  17927 
Recreational  management  restrictions,  etc.: 
Campgrounds  and  undeveloped  public  lands. 

ID;  site  occupancy  limits,  26666 
Carson  Qty  District,  NV,  24506 
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Red  Rock  Canyon  National  Conservation 
Area.  Las  Vegas  District.  NV.  21420 
Rogue  National  Wild  and  Scenic  River 
Area,  OR;  prohibited  acts.  24271 
Recreation  management  restrictions,  etc.: 
Arkansas  Headwaters  Recreation  Area.  CO; 
moratorium  on  commercial  outfitting 
permits.  4478 
Dalton  Highway  Recreation  Area.  AK; 

supplemental  rules,  22482 
Eureka  Valley  Dunes,  CA;  vehicle  route 

closure  and  camping  restrictions,  17929 
Holter  Lake  Campground,  MT;  site 

occupancy  limits,  14844  I 

Las  Vegas  District,  NV;  camping 

restrictions,  9427 
North  Hardscrabble  Access  Road, 

Glenwood  Springs  Resource  Area.  CO 
camping,  parking,  and-firearm 
restrictions,  66 
Owyhee  Resource  Area.  ID;  competitive 
motorized,  nonmotorized,  and  other 
recreation  events  involving  more  than 
15  persons,  20503 
Paria  Canyon- Vermilion  Cliffs  Wilderness 
Area,  AZ  and  UT;  visitor  use,  11333 
Squaw  Leap  management  area,  CA;  firearms 
use  restrictions,  9562.  17947 
Recreation  use  permit  system: 
Lower  Salmon  River,  Coeur  d'Alene 

District.  ID.  20703 
Salt  Lake  District.  UT;  organized  groups  of 

75  or  more  people,  10496 
Upper  Missouri  National  Wild  and  Scenic 
River.  MT,  4055  i 

Resource  management  plans,  etc.: 
Albuquerque  District.  NM,  2814 
Beaver  County,  UT,  2777 
Book  Cliffs  Resource  Area.  UT.  10675 
Brothers-LaPine  Resource  Area,  OR,  10675 
Caballo  Resource  Area,  NM,  23597 
Cascade  Resource  Area,  ID,  14735,  28907 
Fort  Meade  Recreation  Area,  SD,  11504 
Glenwood  Springs  Resource  Area,  CO, 

27789 
Grand  Junction  Resource  Area.  CO.  21820 
Gunninson  Resource  Area,  CO,  11727 
Jarbidge  Resource  Area,  ID,  10364 
Las  Vegas  District.  NV,  24811 
Lower  Gila  South  Resource  Area,  AZ, 

104% 
Lower  Gila  South  Resource  Area,  NM,  4055 
Medicine  Lodge  Resource  Area,  ID,  921. 

27266  I 

Nellis  Air  Force  Range.  NV.  6617 
Prineville  District.  OR.  5166 
Shivwits  and  Vermillion  Resource  Areas, 

A2,  24650 
Snettisham  Power  Project,  AK.  2814 
Taos  Resource  Area,  NM.  4056 
Wells  Resource  Area,  NV.  24506 
Survey  plat  filings: 
Arizona.  5274,  18905 
Arkansas,  27062 
California?  10366,  20848 
Colorado,  3638,  10676,  21425,  24812 
Idaho,  3795,  4640,  5275,  6736,  9744,  13376, 

19930.  24650.  28880 
Missouri,  5167,  11334 
Nevada,  66,  3063,  8357,  10675,  19135,  20127, 

21821,  28535 
New  Mexico,  3639,  6029,  24270 
Oregon,  1754,  5464,  11334,  21669 
Virginia,  11334,  11728 
Washington,  1754,  5464,  11334 
Wisconsin,  14587 
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Wyoming,  3638,  10920,  27267 
Wilderness  study  areas;  characteristics, 
inventories,  etc.: 
Utah,  21669 
Withdrawal  and  reservation  of  lands: 
Arizona,  1754,  5907,  19436 
California,  2110.  4641.  5167.  5275,  6521, 

6524,  6736.  7435,  7599,  9135,  19163, 

10366,  11797,  13376,  20704,  20705, 

21134,24701,28535 
Colorado,  8778,  11505 
Idaho,  2926.  2927.  3639.  4056,  5907,  6618, 

9562.  9744.  10497,  1 1965,  27267 
Montana,  302,  4057 
Nevada,  3063.  4057.  7773,  8357,  19136 
New  Me^co,  5275,  9745 
Oregon,  1205,  9563,  10367,  12862 
South  Dakota,  7936 
Washington,  2777,  5295,  8671,  27267 
Wyoming,  1924,  2638,  3089.  4248 

Legal  Senrices  Corporation 

RULES 

Legal  assistance  eligibility;  income  levels,  8578 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Community  Legal  Aid  SocictJ^^J^lc:^el  al., 

1929 
Yale  Law  School  et  alrrl4829 
Grants  and  cooperative  agreements; 
availability,  etc.: 
High  quality,  civil  legal  services  to  poor^ 

14590 
Law  school  civi^clinical  programs,  4777 
Umbrella  program,  etc.,  19444 
Meetings;  Sunshine  Act.  953.  954.  1202,  1311, 
4682,  4683.  6350.  6890,  7433.  7621,  9153, 
10788,  10789,  11136,  14452,  19662,  20322, 
20323.20571,29117,29118 

Libraries  and  Information  Science, 
National  Commission 

See  National  Commissiqp  on  Libraries  and 
Information  Science 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

NOTICES 

Meetings: 
American  Folklife  Center  Board  of  Trustees, 
2935 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 
PROPOSED  RULES 

Regulatory  agenda,  17522 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  6254 
Balanced  Budget  and  Emergency  Deficit 
Control  Reaffirmation  Act  (Gramm- 
Rudman-Hollings): 
Final  sequestration  report  to  President  and 
Congress 
Notice  of  transmittal,  3228 
Budget  rescissions  and  deferrals,  6644,  1 1 140. 
11528.  13151,  13779 
Cumulative  reports,  2208,  5968,  9158,  13606, 
20932,  27122 
Circulars,  etc.: 
A-25.  2293 


A-126,  6750.  22150       • 
A-130.  30,  18296 
A-76,  10508 
Designated  Federal  entities  and  Federal 

entities;  list,  22002 
Federal  information  resources  management 

(Circular  A-130),  18296 
Improving  management  and  use  of  government 

aircraft  (Circular  A-126),  6750,  22150 
Lobbying  restrictions;  government  guidance, 

1772 
Procurement: 
Commercial  activities,  performance  (Circular 
A-76),  10508 
User  charges  (Circular  A-25),  2293 

Marine  Mammal  Commission 

NOTICES 

Meetings;  Sunshine  Act,  1793,  9471 


Maritime  Administration 

RULES 

Cargo  preference;  U.S.-flag  vessels,  13046 
Documented  vessels  anrf  other  maritime 

interests;  regulated  transactions,  23470 
Marine  hull  insurance;  eligibility  criteria  for 

foreign  underwriters.  14358 
U.S.-flag  liner  vessels;  less-than-shipload  lots  of 
»ulk  preference  cargoes;  carriage  guideline 
rates,  21033 
cargoes;  carriage  guideline  rates, 

Correction,  24191 
PROPOSED  RULES  • 

Cargo  preference;  U.S.  flag  vessels: 
Liberty  Maritime  Corp.;  rulemaking  petition, 
8287 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 

American  President  Lines,  Ltd.,  28764 
Meetings,  9431 

Merchant  Marine  Act,  Fourth  Exception  to 
Section  506;  maximum  amount  of  domestic 
cargo  carriedi)y  vessels  built  with 
construction-differential  subsidy,  etc., 
10403,  12849,  21440 
Mortgagees  and  trustees;  applicants  approval, 
disapproval,  etc.: 
First  City,  Texas-Beaumont,  N.A.,  23255 
First  City,  Texas-Houston,  N.A.,  9467 
Key  Bank  of  Washington,  13157 
Voluntary  Tanker  Agreement,  11771 
Applications,  hearings,  determinations,  etc.: 
American  President  Lines,  Ltd.,  6275,  24846 
Lykes  Bros.  Steamship  Co.,  Inc.,  U345, 

12955,  14619,  20315,  24846,  27083 
Mormac  Marine  Transport,  Inc.,  8791 
Puerto  Rico  Maritime  Shipping  Authority, 
4677 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procedure: 
Regional  Offices;  addcesses,  commercial  FTS 
fascimile  numbers,  and  geographic 
jurisdictions,  21723 

NOTICES  . 

Hearings,  14437 

Meetings;  Sunshine  Act,  2813,  8170,  14452 
Questions  and  answers;  publication  availability; 
call  for  riders: 

App«ds.  23248 

Whistleblower  appeals,  23249 
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Mexico  and  United  States, 
International  Boundary  and 
Water  Commission 

See  International  Boundary  and  Water 
Commission,  United  States  and  l^fexico 

Migrant  Education,  National 
Commission 

See  National  Commission  on  Migrant 
Education  1 

Minerals  Management  Sorice 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations: 
Revision;  correction,  26996 
Royalty  management: 
Geothermal  resources;  valuation,  etc.; 

correction,  12376 
Oil  and  gas  product  valuation;  training 
seminars,  13320 

PROPOSED  RULES 

Royalty  management: 
Gas  product  valuation 

Valuation  benchmark  system.  S6S 
Gas  product  valuation— 
Unitization  or  communitization 
agreements,  23068 
R^ulations  improvements;  information 
request,  27008 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  924,  3214,  5277,  8674,  9564, 
10367,  14736 
Environmental  statements;  availability,  etc.: 
Alaska  OCS— 

Lease  sale.  11212,20127 
Central  and  Western  Gulf  of  Mexico  OCS— 

Lease  sales.  18790 
Cook  Inlet  OCS— 
Lease  sale.  7400 

Lease  sale;  call  for  information  and 
nominations,  4800 
Gulf  of  Mexico  OCS— 
Lease  sales,  11965,20706 
Oil  and  gas  operations,  2111,  19137 
Outer  Continental  Shelf  natural  gas  and  oil 
resource  management  program  (-1997), 
19308,  19438 
Pacific  OCS— 
Oil  and  gas  operations,  6245 
Pipeline/power  cable  installation  project, 
1755 
Meetings: 
Outer  Continental  Shelf  Advisory  Board, 
1488»  2111,  4058,  7399,  10368,  20294, 
22254,  27268 
National  Institute  for  Occupational  Safety  and 

Health 
Outer  Continental  Shelf;  oil.  gas,  and  sulphur 
operations: 
Gulf  of  Mexico- 
Protraction  diagrams;  revised,  28536 
Outer  Continental  Shelf  operation: 
Alaska- 
Lease  sale;  call  for  information  and 


nominations,  11212 
Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico- 
Lease  sale,  2575,  12150 
Leasing  systems,  12163 
Cook  Inlet  OCS— 

Lease  sale  sale,  4800 
NAD  27-NAD  83  datum  transformation 

software;  adoption,  5168 
Official  protraction  diagrams;  availability, 

22484 
Oil  and  gas  lease  sales;  restricted  joint 
bidders  list,  17928 
Royalty  management: 
Assessment  rates;  late  reports,  1280 
Federal  and  Indian  oil  and  gas  leases 

estimated  payment  balances  sufficiency 
determination;  accounting  procedure, 
3435 
Geothermal  resources;  valuation,  etc. 
Training  seminars,  4886 
Technology  assessment  and  research  program; 
report  availability,  28536 

Mine  Safety  and  Health 
Administration 

RULES 

Coal  mine  safety  and  health: 
Refuse  piles  and  waste  impoundment  dams; 

revisions,  7468 
Underground  coal  mine  ventilation;  safety 
standards,  20868 
Correction,  28785 
Federal  Mine  Safety  and  Health  Act  of  1977: 
Civil  penalties;  criteria  and  procedures  for 
proposed  assessment,  2968 

PROPOSED  RULES 

Coal  mine  safety  and  health: 
Confined  spaces  and  improved  safety,  8102 
Diesel  particulate;  permissible  exposure  limit, 
500,7900 
Federal  Mine  Safety  and  Health  Act  of  1977: 
Qvil  penalties;  criteria  and  procedures  for 
proposed  assessment,  2972,  9518 
Metal  mine  safety  and  health: 
Diesel  particulate;  permissible  exposure  limit, 
7900 
Nonmetal  mine  safety  and  health: 
Diesel  particulate;  permissible  exposure  limit. 
500.7900 

NOTICES 

Committees;  esublishment,  renewal, 
/    termination,  etc.: 

Belt  entry  air  use  to  ventilate  production 
(face)  areas  at  underground  coal  mines, 
2935 
Meetings: 
Belt  entry  air  use  to  ventilate  production 
(face)  areas  of  underground  coal  mines; 
advisory  committee,  8935,  11729,  19444 
committee. 
Petitions  for  safety  standard  modifications; 
summary  of  affirmative  decisions,  5488 
Safety  standard  petitions: 
Adenan  Fuels.  Inc.,  et  al.,  20302 
Ballard  Brothers  Coal  Inc.  et  al.,  11093, 

12963 
Carter  Mining  Co.  et  al.,  69 
Consolidation  Coal  Co.  et  al.,  7799 
Eastern  Associated  Coal  Corp.,  21831 
Helen  Mining  Co.  et  al.,  24062 
Kermit  Coal  Co.  et  al.,  22493 
Kerr-McGee  Coal  Corp.  et  al.,  5491 
Sheep  Fork  Energy,  Inc.,  et  al.,  3220 


Skyline  Cod  Co.  et  al.,  13762 
Sunnyside  Coal  Co.  et  al.,  28882 

Mine  Safety  and  Health  Federal 
Review  CommissioB 

See  Federal  Mine  Safety  and  Health  Review 
Commission 

Mines  Bureau 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  4214,  8925 
Meetings: 
Mining  and  Mineral  Roources  Research 
Advisory  Committee.  23110 

Minority  Business  Development 
Ag»cy 

NOTICES 

Business  development  center  program 
applications: 

California,  8306,  8307 

Florida,  5250.  8308 

Massachusetts.  19604 

Minnesota,  4189 

Nationwide,  3188 

New  Mexico.  4599,  14828 

New  York.  19605 

North  Carolina.  27963 

North  Dakota.  4600 

Oklahoma,  4601,  27438 

Pennsylvania,  2079 

Puerto  Rico,  7911 

Texas,  4602,  9107,  18867,  19606 

Virginia,  15283 

Washington,  5137 

Wisconsin,  11067 
Business  development  centers,  Los  Angeles, 
CA,  clients;  waiver  of  cost-share  and 
written  approval  requirements,  20468 
Pilot  MEGA  Center  applications: 

Wisconsin  et  al.,  27215 

Mississippi  Ri?er  Commissioa 

NOTICES 

Meetings;  Sunshine  Act,  9344,  22528 

National  Advisory  Council  on  the 
Public  Senrice 

NOTICES  , 

Meetings,  23602 

National  Aeronautics  and  Space 
Administration 

RULES 

Acquisition  regulations: 
Contract  awards  prohibition  to  persons 
misusing  "Made  in  America"  labels, 
8279 
Miscellaneous  amendments,  831 

Correction,  4912 
Source  Selection  Evaluation  Boards; 
proposal  risk  and  past  performance 
considerations,  3137 
Federal  Acquisition  Regulation  (FAR): 
Buy  American  Act- 
Construction  material;  definition,  20375 
Miscellaneous  amendments,  20372 
South  African  trade,  20376 
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Technica]  amendments  and  corrections, 

20376 
Union  dues  or  fees  payment;  employee   | 
rights,  20373 
Priv^y  Act;  implementation,  4928 
Security  programs;  arrest  authority  and  use  of 
force  by  NASA  security  force  personnel, 
4926  •  I 

Space  shuttle:  | 

Payload  flights  for  non-US.  Govcnunent 
reimbursable  customers,  4544 
Tracking  and  dau  relay  satellite  system;  use 
and  reimbursement  policy  for  non-U.S. 
Government  users;  service  ratesi,20746 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  air  fares,  22204 
Employee  stock  ownership  plans,  4181  • 
Government  property  reports,  2818 
Independent  research  and  development  and 

bid  and  proposal  costs;  allowability 

criteria,  IISSO 
Regulatory  agenda,  17598 
Small  business  concern  represenution,  2820 
Regulatory  agenda,  17490 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  8691,  11974,  19444.  26877 
Committees;  establishment,  renewal, 

termination,  etc.:  1 

Wage  Committee.  28193 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities 
under  OMB  review,  51.  670,  671.  884- 
886,  3191.  4617,  6002,  6496,  8745.  11303. 
12801.  13333.  21234.  21399,  23205.  24599 
Electronic  bulletin  board  (EBB)  and  CD- 
ROM;  availability.  13618 
Electronic  bulletin  board  and  CD-ROM; 
availability.  20378  , 

Meetings: 
Advisory  Council,  3653,  20856  ' 

Advisory  Council  task  forces,  11522 
Aeronautics  Advisory  Committee,  2789, 

8367.  21310 
Aerospace  Medicine  Advisory  Committee. 

5278.  26877 
Aerospace  Safety  Advisory  Panel,  3654^ 

8367 
Commercial  Programs  Advisory  Committee, 

3074,  14740 
History  Advisory  Committee.  18935 
Space  Science  and  Applications  Advisory 
Committee,  2287.  2935.  3075.  3654, 
3655.4648,  13385,  15115,  17931.  19647. 
21433.  22257.  23249 
Space  Station  Advisory  Committee,  3075, 

20856.  28193 
Space  Systems  and  Technology  Advisory 

Committee,  7603.  23249 
Wage  Committee.  27480 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Alton  Ochsner  Medical  Foundation,  27800 
Thorjussen,  Nils  M..  20506 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
3655 

National  Agricultural  SUtistics 
Service 

NOTICES 

Cattle  inventory  and  cattle  on  feed  surveys 
(1992);  sampling  and  dau  collection 
procedures,  2892 


Cattle  report  date  changes,  1313 

National  Archives  and  Records 
Administration 

See  Federal  Register  Office 

RULES 

Declassification  procedures,  21743 
Freedom  of  Information;  implementation, 

22430 
Privacy  Act;  implemenUtion,  22430 
Records  management: 
Federal  records  disposition,  22431 

Correction.  24308 
Miscellaneous  amendments,  19806 
NARA  research  facilities;  locations  and 
hours,  21741 
Reproduction  services;  fees,  21742 

PROPOSED  RULES 

Declassification  procedures.  9677 

Freedom  of  Information  Act;  implementation, 

9672 
Privacy  Act,  9672 

Records  and  donated  historical  materials 
availability: 
Motion  Picture,  Sound  and  Video  Research 
Room:  self-service  copying,  22447 
Records  management: 

Federal  records  disposition,  9673 
Regulatory  agenda,  17498 
Reproduction  services;  fees,  9676 

NOTICES 

Agency  records  schedules;  availability,  3221, 
6032,  12531.  13123,  18934.  21309,  23601 
Committees;  establishment,  renewal, 
termination,  etc.: 
Publications  Subvention  Advisory 
Committee.  2118 
Meetings: 
Preservation  Advisory  Conmjittee,  18935 
Presidential  Libraries  Advisory  Committee, 

20506 
Records  of  Congress  Advisory  Committee, 
21136 
Meetings;  Sunshine  Act,  9765 
NARA  facilities;  self-service  videotape 

copying.  4356 
Nixon  Presidential  historical  materials;  opening 

of  materials,  417.  23602,  25083 
Privacy  Act: 
Records  transfer,  10926 

National  Commission  for  Employment 
Policy 

NOTICES 

Meetings,  2790.  11975 

National  Commission  on  Acquired 
Immune  Deficiency  Sjmdi'ome 

NOTICES 

Meetings.  4889.  4890,  15335.  23434 

National  Commission  on  America's 
Urban  Families 

NOTICES 

Meetings.  20713,  24274,  25083.  26878 

National  Commission  on  Children 

NOTICES 

Hearings.  6033 


National  Commission  on  Financial 
Institution  Reform,  Recovery,  and 
Enforcement 

NOTICES 

Meetings,  12346,  18935,  21312,  28883 

National  Commiation  on  Judicial 
Discipline  and  Removal 

NOTICES 

Meetings,  3221,  18936 

National  Commission  on  Libraries  and 
Information  Science 

NOTICES 

Meetings: 
Role  of  information  in  economy;  trilateral 

planning  meeting,  21136 
White  House  Conference  on  Library  and 
Information  Services  recommendations; 
open  forum,  4218,  5279 
Meetings;  Sunshine  Act,  19457,  24529 

National  Commission  on  Migrant 
Education 

NOTICES 

Meetings,  527^,"  8781,  10386,  11523,  19956. 
23603 

National  Commission  on  Severely 
Distressed  Public  Housing 

NOTICES 

Meetings,  1496,  3655,  3656,  5914,  6536.  8158, 
10777.  10931.  13776.  17932,  23112 

Preliminary  report  and  proposed  national 
action  plan;  publication.  23250 

National  Communications  System 

NOTICES 

Federal  telecommunication  standards: 

Telecommunications— 
•O  HF  radio  automatic  operations  in  stressed 
V>^     environments,  8936 

Interoperability  requiremente  for  meteor 
burst  communications,  11731 
Grants  and  cooperative  agreements; 
availability,  etc.: 
National  Career  Development  (Institute) 
training  program,  8936 
Meetings: 
Telecommunications  Service  Priority  System 
Oversight  Conunittee,  4890 

National  Council  on  Disability 

NOTICES 

Meetings;  Sunshine  Act,  4511,  11546,  21330 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Community  development  revolving  loan 

program;  disbursement  of  loan  proceeds, 

20741 
Corporate  credit  unions;  insurance 

requirements,  22626 
Correction,  28085 
Investment  and  deposit  activities,  6553 
Practice  and  procedure  rules,  uniform; 

correction,  522 
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Real  esute  appraisals,  28997 
^Supervisory  policy  statement  on  securities 
activitin;  implementation,  221S7 

PROPOSED  RULES 

Credit  unions: 
Community  development  revolving  loan 
program;  disbursement  of  loan  proceeds, 
2484 
Organization  and  operations — 
Loan-to-value  requirements  for  loans 
subject  to  business  loan  regulation; 
waiver,  20798 
Officials  and  employees;  reimbursement, 
insurance  and  indemnification,  18837 
Real  estate  appraisals,  248S 
Reserves,  290SO 

State  credit  union  reserve  requirements;  risk 
assets  definition,  18836,  2439S 
Regulatory  agenda,  17718 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  5022.  8368 
Meetings;  Sunshine  Act,  9S4,  1203,  S209,  6164, 

7949,  9765,  12375,  13795,  18206,  19663, 

27287 

National  Drug  Control  PoUcy  Office 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  11738 
Meetings: 
President's  Drug  Advisory  Council,  6131   ^ 

National  Education  Goals  Panel 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
National  Education  Standards  and 
Assessment  Council,  12948 
Meetings,  2118,  9569,  24274 

Nati<Hial  Foundation  on  tiie  Arts  ynd 
tiie  Humanities 

PROPOSED  RULES 

Claims  collection,  6303 
Museum  Services  Institute: 
General  operating  support  grant  program, 
6208 
National  Environmental  Policy  Act; 

implementation,  6206 
Regulatory  agenda: 
National  Endowment  for  the  Arts,  17502 
National  Endowment  for  the  Humanities, 
17506 

NOTICES 

Agency  information  collectioii  activities  under 
OMB  review,  3222,  4068,  5187.  6250,  6623, 
6857,  f368,  8691,  10192,  10932.  11523, 
13777,  17932,  19316,  20713,  20714,  22837, 
22838,  24510,  26667 
Committees;  establishment,  renewal, 
termination,  etc.: 
Humanities  Panel  Advisory  Committee, 

2288,  5187 
International  Advisory  Panel,  20305 
Declined  general  applications  for  federal 

assistance;  reconsideration,  24275 
Federal  assistance  applications,  declined; 

reconsideration  process,  1496 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Advancement  applicants;  assessment  of 
readiness,  28193 


Challenge  grant  applicants  (93  FY>, 

evaluation,  5279 
Dance  program;  on-site  artistic  and 

administration  evaluations  of  applicants, 

14590 
State  arts  agencies;  technical  assistance 

activities  administration.  21672 
State  Arts  Agency  in  Education 

coordinators,  9432 
U.S.  artists  and  arts  organizations  artistic 

exchange;  Eastern  and  Central  Europe 

and  former  Soviet  Union.  27075 
Meetings: 
Arts  and  Artifacts  Indemnity  Panel.  15116 
Arts  Education  Advisory  Council.  20305 
Arts  Education  Advisory  Panel,  24830 
Arts  in  Education  Advisory  Panel,  3443. 

28883 
Arts  National  Coundl,  2936,  13777,  15335 
Challenge/ Advancement  Advisory  Panel, 

934.  1282.  25083  - 

Dance  Advisory  Panel.  12840,  21832.  21833, 

29102 
Design  Arts  Advisory  Panel,  5492.  21673 
Expansion  Arts  Advisory  Panel,  1282,  4890, 

6131,  18937,  21136,  21999 
Folk  Arts  Advisory  Panel,  6132,  21999. 

28883 
Humanities  National  Council,  81,  2289. 

13777 
Humanities  Panel,  2288.  6857,  9569.  11100. 

12840.  19139,  20305,  21310,  22838,  28193 
International  Advisory  Panel.  20305,  23112. 

24276 
International  Exhibitions  Federal  Advisory 

Committee,  4069 
Literature  Advisory  Panel,  3443,  6624,  22839 
Media  Arts  Advisory  Panel,  934,  3075,  6745, 

7403,  9140 
Museum  Advisory  Panel,  3222,  4069,  10386. 

19956 
Music  Advisory  Panel.  4069,  6624,  8691, 

8781.11523.11975.18529,23113 
National  Arts  Service  Organizations  Round 

Table,  2936 
Opera-Musical  Theater  Advisory  Panel. 

25084 
Presenting  and  Commissioning  Advisory 

Panel.  3223.  4070,  9570,  23434,  24276, 

27075.  29103 
President's  Committee  on  Arts  and 

Humanities.  7403.  22839 
PubUc  Partnership  Office  Advisory  Panel. 

8368.8494,  15335.21137 
Theater  Advisory  Panel.  5492,  6745,  6746, 

10681,  18937,  19956.  21137,  24662 
Underserved  Set-Aside  Advisory  Group. 

24511 
Visual  Aru  Advisory  Panel,  5914,  12841, 

22839,23434 
Meetings;  Simshine  Act,  12SSS 
Senior  Executive  Service: 
Performance  Review  Board;  membership. 

418 

National  Hi^way  Traffic  Safety 
Administration 

RULES  ^  .~. 

Anthropomorphic  test  dummies: 
SLx-year-old  child;  design  and  performance 
specifications;  correction,  4086 
Drunk  driving  prevention  programs;  incentive 
grant  criteria.  29002 


Motor  vehicle  safety  standards: 
Glazing  materials — 
Annealed  glass-plastic  and  tempered  glaas- 

plasdc  glazing.  1652 
Glass-plastics.  13654 
Nonconforming  vehicles  importatioii — 
Safety,  bumper,  and  thef^  preventioa 
standards.  2043.  29042 
Occupant  crash  protection- 
Automatic  restraints;  trucks,  multipurpose 
passenger  vehicles,  and  buses.  26609 
Power-operated  window,  partition,  and  roof 
panel  systems,  23958 
Correction,  28012 
Side  impact  protection- 
Dynamic  test  procedures  and  performance 
requirements,  etc.;  petitions  denied, 
3556 
Technical  amendments,  7556 
Test  procedures  and  performance 
requirements;  correction,  21613 
Theft  protection;  key-locking  and 

transmission  shift  locking  systems,  2039 
Correction.  4086 
Motor  vehicle  theft  prevention  standards: 
Insurer  reporting  requirements;  Ust  of 
companies.  23535 
Organization,  functions,  and  authority 
delegations: 
Associate  Administrator  for  Enforcement, 
22442 
Reporting  and  recordkeeping  requirements. 
21214 

PROPOSED  RULES 

Consumer  information: 
Uniform  tire  quality  grading  standards- 
Tire  labeling  requirements;  staff  report, 
6579 
Motor  vehicle  safety  standards: 
Child  restraint  systems — 
Built-in  child  restraint  system;  definition 
expansion,  870 
Fuel  system  integrity- 
Alcohol  fuels;  anti-sipboning  requirements, 
1710 
Glazing  materials — 
Light  transmittance  requirements,  2496. 

10327 
Light  transmittance  requirements; 
correction,  12286 
Head  impact  protection;  passenger  cars. 

24008 
Hydraulic  brake  systems — 
Trucks,  buses,  and  multipurpose  passenger 
vehicles,  24212 
Lamps,  reflective  devices,  and  associated 
equipment — 
Coiupicuity  systems  for  large  trailers,  4594 
Housing,  rim,  and  beads;  petition  denied, 

18859 
Motorcycle  turn  signals  and  stop  or 
taUlamps,  17871 
Multistage  vehicle  (except  chassis-cabs); 

certification,  3983 
Occupant  crash  protection- 
Child  restraint  systems;  booster  seat  safety, 

22682 
Safety  belt  comfort  and  fit,  22687 
Seat  belt  assembUes;  safety  belt  retractors; 
test  procedures;  withdrawn,  10855 
Rear  impact  guards;  rear  impact  protection. 

252 
Rear  impact  guards  and  protection,  12289 
Rollover  prevention,  242 
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Side  impact  protection;  light  trucks,  buses, 
and  multipurpose  passenger  vehicles, 
1716 
Side  impact  protection- 
Anthropomorphic  test  dummies,  12794 
Light  trucks,  buses,  and  multipurpose 
vehicles,  24009 
Tire  selection  and  rims  for  vehicles  other 

than  passenger  cars,  7712 
Vehicle  and  equipment  importation,  2071 
Wheel  nuts,  wheel  discs,  and  hub  caps; 
winged  projections,  24207 
Motor  vehicle  theft  prevention  standard: 
Vehicles  and  equipment  importation,  2071 


NOTICES 

Critical  automated  dau  reporting  elements  for 

highway  safety  analysis,  1302 
Fuel  economy  program,  automotive;  annual 

report  to  Congress,  14858 
Fuel  economy  standards;  exemption  petitions, 
etc.: 
Maserati  Automobiles,  Inc.,  2807 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Safety  belt  and  motorcycle  helmet  use  is 
motor  vehicle  crashes;  benefit  studies, 
19323 
Vehicle  motion  environment;  quantitative 
characterization  research,  21323 
Highway  safety  program;  breath  alcohol 
testing  devices: 
Calibrating  units;  model  specifications  and 

conforming  products  list,  8375 
Evidential  devices;  model  specifications  and 

conforming  products  list,  8376 
Ignition  interlock  devices;  model 
specifications,  11772<- 

Meetings: 
international  Harmonization  of  Safety 
Standards 
Schedule;  17942 
Motor  Vehicle  Safety  Research  Advisory 

Committee,  11787 
Rulemaking,  research,  and  enforcement 
programs,  5207,  22017,  24524         j 
Metric  conversion  plan,  14619 
Motor  vehicle  crash  injuries;  measurement 
scale  of  consequences  ^>ased  on  adjusted, 
life-years,  13157 
Motor  vehicle  defect  proceedings;  petitions, 
etc.: 
Center  for  Auto  Safety,  2129 
Chang,  Yun,  4082 
Chrysler  Corp.,  24298 
Hoar,  Ralph,  9467 
Kendrick,  James  D.,  11542 
Pevsner,  Donald  L..  Esq.,  25100,  25101 
Shelness,  Annemarie,  25101 
Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations, 
4907.  7613,  7614,  8377,  10946,  11539, 
11788,  13790.  13791,  15352, 
I9962-19%S,  22281.  22282,       | 
24078-24080 
Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 

Blue  Bird  Body  Co.,  3082 
Bridgestone/Firestonc,  Inc.,  28234 
Chrysler  Corp.,  4675.  11541,  27506,  27307 
Clarity  Group,  Inc.,  28765 


62 


Electric  Transportation  Applications  et  al., 
427 
*  Freightliner  Corp.,  5285,  15351 
General  Motors  Corp..  1511,  22859 
Kelly-Springfield  Tire  Co.,  5286.  25100 
Mazda  (North  America),  Inc.,  18540 
Michelin  Tire  Corp.,  21698 
Mitsubishi  Motors  America,  11648 
Navistar  International  Transportation  Corp., 

4676 
Oshkosh  Truck  Corp.,  15354 
PACCAR  Inc.,  28768 
Philatron  International,  2130,  26687 
Solar  Electric  Engineering,  427,  22860 
Solectria  Corp.,  12850 
Takata-Gerico  Corp.,  2310 
Thomas  Built  Buses,  Inc.,  2312 
Uniroyal  Goodrich  tire  Co.,  6766.  21144,' 

22861 
Volvo  GM  Heavy  Truck  Corp.,  1511 
Motor  vehicle  theft  prevention  standard; 
exemption  petitions,  etc.: 
General  Motors  Corp.,  10517 
Mercedes-Benz  of  North  America,  Inc., 

14623 
Mitsubishi,  4905 

Volkswagen  of  America  Corp.,  18202 
Passenger  motor  vehicle  theft  data,  27083 
Rear  seat  lap/shoulder  belt  retrofit  kit; 

information  request,  13408 
Safety  belt  and  motorcycle  helmet  use;  State 
observational  surveys;  guidelines,  10210, 
28899 

National  Indian  Gaming  Commission 

RULES  ^-^ 

Indian  Gaming  Regulatory  Act: 
Definitions.  12382 
Correction,  20145 

PROPOSED  RULES 

Regulatory  agenda,  17726 
NOTICES 

Annual  fees  payable  by  Class  II  gaming 
operations;  fee  rates,  8494 

National  Institute  for  Literacy 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  21673 
Grants  and  cooperative  agreements; 
availability,  etc.: 
National  Institute  for  Literacy  grants 
program,  27316 

National  Institute  for  Occupational 
Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements; 


availability,  etc.: 
Community  corrections  options;  design, 

development,  and  implementation.  24508 
Meetings: 
Advisory  Board,  6527.  23600 


National  Institute  of  Standards  and 
Technology 

PROPOSED  RULES  ^ 

Conformity  Assessment  Systems  Evaluation 
(CASE)  program;  establishment.  28647 

Conformity  Assessment  Systems  Evaluation 
Program;  estoblishment,  10620,  18121 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Aerospace  alloys  casting;  cooperative  ,^' 
research  and  development  consortium, 
13077 
Cooperative  industrial  research  consortium 
membership;  polymer  blends  processing, 
11937 
Cooperative  research  consortium;  processing 

of  ceramic  powders,  22717 
Fire  research  program.  14695 
Manufacturing  Technology  Centers; 

meeting.  1725 
Technology  development  center; 

construction  and  operation,  29062 
Information  processing  standards,  Federal: 
Computer  graphics  metafile;  revision,  21961 
Government  Open  Systems  Interconnection 

Profile  (GOSIP),  19281 
Information  interchange  recorded  magnetic 

tope,  etc.;  12  standards  withdrawn,  8440 
Input/output  interface  standards;  proposed 

withdrawal,  19110 
Integrated  services  digital  network,  1255 
Key  management  uang  ANSI  X9.I.  15285 
Massachusetu  General  Hospital  Utility 

Multi-Programming  System  (MUMPS). 
21963 
POSIX;  portable  operating  system  interface 
for  computer  enviroiunents;  revision, 
28829 
Programming  language  C;  compiler 
conformance  test  methods,  9415 
Secure  hash  standard,  3747 
Standard  page  description  language,  191 1 1 
Telephone-type  circuits;  modems  for  dato 

commimications  use,  11291 
VHSIC  hardware  description  language 
(VHDL),  28832 
Inventions,  Government-owned;  availability  for 

licensing,  2893,  18131 
Laboratory  Accreditation  Program,  National 
Voluntory: 
Calibration  laboratories;  program 
development  approval,  21073 
Directory  of  accredited  laboratories; 

supplement,  1257 
Energy  efficient  lighting  products 

performance;  public  workshop,  10155 
Thermal  insulation  materials  testing  program, 
10461 
Meetings: 
Advanced  Automotive  Technology 

Conference.  10648 
Advanced  Technology  Visiting  Committee, 

4865.  20470,  25009 
Computer  System  Security  and  Privacy 

Advisory  Board,  5872,  20469 
Eastener  Quality  Act  Advisory  Committee, 
8744 
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Malcolm  Baldridge  National  Quality 
Awards — 
Board  of  Overseers,  1 1937 
Panel  of  Judges,  1 1938 
Malcolm  Baldrige  National  Quality 
Awards — 
Panel  of  Judges,  20470 
OSI  Implementors  Workshop,  3042 
Weights  and  Measures  National  Conference, 
23573 
National  Fire  Codes: 
Fire  safety  standards,  4992 
Technical  committee  reports,  4991 
Open  Systems  Interconnection  Testing  and 
Certification  Policy  Council;  NIST 
membership,  27739 
Voluntary  product  standards: 

Wood-based  structuraj-use  panels,  11938 
Voluntary  product  standards;  availability: 
American  softwood  lumber  standard,  9415 

National  Institutes  of  Health 

RULES 

Conduct  of  persons  and  traffic  on  NIH  Federal 
enclave;  weapons  possession,  1873 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Behavioral  and  Neurosciences  Special 

Emphasis  Panel,  4049 
Heart,  Lung,  and  Blood  Special  Emphasis 

Panel,  4050 
President's  Cancer  Panel  Special 

Commission  on  Breast  Cancer,  8131 
Environmental  statements;  availability,  etc.: 
NIH  consolidation;  Bethesda,  MD,  7769 
NIH  management  and  staff;  consolidation 
and  relocation,  8349 
Inventions,  Government-owned;  availability  for 

licensing,  294 
Meetings: 
Acquired  Immunodeficiency  Syndrome 

Program  Advisory  Committee,  11329 
Advisory  Committee  to  Director,  20117, 

21662 
Biomedical  research;  symposium,  1485 
Diethylstilbestrol  (DES),  long-term  effects  of 

exposure;  research  priorities;  workshop, 

10767 
Early  melanoma  diagnosis  and  treatment; 

consensus  development  conference,  3062 
Fogarty  International  Center  Advisory 

Board,  3209,  15321 
Genome  Research  Revi*^  Committee,  7595 
Human  Genome  Research  National 

Advisory  Council,  1916,  20500 
National  Cancer  Institute,  919,  1916.  3209, 

4635,4636,5158,5160,5161,9423, 

11329,  11330,  13747,  13750,  14841, 

17924,  20117.  20700,  2Q701.  22480, 

24503,  24649,  27780 
National  Center  for  Human  Genome 

Research,  24805 
National  Center  for  Nursing  Research,  2106, 

7595,  21662 
National  Center  for  Research  Resources, 

3209,  5159.  6508,  20837,  20838,  23241 
National  Eye  Institute,  3210,  22480.  22781 
National  Heart,  Lung,  and  Blood  Advisory 

Council,  15321 
National  Heart,  Lung,  and  Blood  Institute. 

1917,  3210,  3211,  4050,  4637,  5159,  6232. 

9424.  13749,  17924,  20501.  21127,  22480, 

22781,  22782,  24805,  27470,  27780 
National  Institute  of  Allergy  and  Infectious 

Diseases.  918.  919.  4464,  5160,  5459. 
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6613.  7769,  9424,  10495.  14841.  15322, 

18520.  22780,  28183 
National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases, 

10361,  20839 
National  Institute  of  Child  Health  and 

Human  Development,  575,  5160.  8671, 

15322,  20701.  20702 
National  Institute  of  Dental  Research.  4635, 

8349.  15322.  22780.  22781 
National  Institute  of  Diabetes  and  Digestive 

and  Kidney  Diseases,  920,  2754,  4636, 

6613,  .11091,  11329,  18522,  21662 
National  Institute  of  Environmental  Health 

Sciences,  920,  6614,  15322,  20117,  22479 
National  Institute  of  General  Medical 

Sciences,  7596,  13749,  13750 
National  Institute  of  Neurological  Disorders 

and  Stroke,  1918,  15323 
National  Institute  on  Aging.  918.  6612, 

18521,  24648 

National  Institute  on  Deafness  and  Other 

Communication  Disorders,  576,  1917, 

4636,  6508,  9425,  13748,  13753,  19638, 

20702,  21418,  24648 
National  Institutes  on  Aging,  20839 
National  Library  of  Medicine,  920,  921, 

4635,  8349,  11329,  15323,  21663 
NIH  Strategic  Plan;  regional  meetings,  4465 
President's  Cancer  Panel,  2754,  20837 
Recombinant  DNA  Advisory  Committee, 

316,  19512 
Research  Grants  Division  Advisory 

Committee.  8350 
Research  Grants  Division  Behavioral  and 

Neurosciences  Special  Emphasis  Panel. 

22782 
Research  Grants  Division  study  sections. 

1918.4637,  15324,21663 
Triglyceride,  high  density  lipoprotein,  and 

coronary  heart  disease;  consensus 

development  conference,  3211 
Unconventional  medical  practices  working 

group,  23242 
Voluntary  weight  loss  and  control  methods; 

technology  assessment  conference,  8670 
Warren  Grant  Magnuson  Clinical  Center, 

Board  of  Scientific  Counselors,  6509 
Women  in  biomedical  careers;  recruitment, 

retention,  re-entry,  and  advancement. 

4213.  5897 
Organization,  functions,  and  authority 

delegations. 
See  entries  under  Public  Health  Service. 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Antiproliferative  protein,  19638 
Cloned  DNA  for  synthesizing  unique 

glucocerebrosidase,  2 
Methylglyoxal  bis-guanylhydrazone;  method 

of  treating  cancer,  21993 
Omnipharm  Research  International,  Inc.. 

21993 
Receptor  Genetics.  Inc..  10911 
Recombinant  pseudomonas  exotoxin.  20501 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines,  3211,  14774 
Proposed,  316,  19512 

National  Labor  Relations  Board 

RULES 

Conflict  of  interests,  27927 
Procedural  rules: 

Filing  of  reply  briefs,  etc.;  correctftm.  12876 

Office  hours,  4157 


PROPOSED  RULES 

Court  decisions;  fees  and  dues,  exaction 

limitations,  7897 
Privacy  Act;  implementation,  11452 
Remedial  provisions  in  Board  decisions;  ofTers 

of  reinstatement,  make-whole  remedies, 

computation  of  interest,  and  posting  of 

notices,  7897 

NOTICES 

Meetings;  Sunshine  Act.  6351.  189S2 
Privacy  Act;  • 

Systems  of  records,  1 1523 

National  Mediation  Board 

NOTICES 

Meetings;  Sunshine  Act,  2813.  27843 

National  Oceanic  and  Atmospheric   ' 
Administration 

RULES 

Antarctic  living  manne  resource  catches, 

harvesting  and  reporting;  conservation  and 
management  measures,  13049 
Endangered  and  threatened  species: 

Snake  River  chinook  salmon.  14653,  234?^ 
Fishery  conservation  and  management: 
American  lobster,  214 

Atlantic  mackerel,  squid,  and  butterfish,  534 
Atlantic  sea  scallop,  4377,  21752 
Atlantic  striped  bass  fishery,  19095 
Atlantic  surf  clam  and  ocean  quahog,  844. 

3725 
Atlantic  swordfish,  14361 
Bering  Sea  and  Aleutian  Islands  groundfish, 
215.  38i,  2683.  2688.  2854,  2856,  3142. 
5238,  6203,  6688,  8583,  8850.  9599. 
10430.  11433,  12213.  14667,  15032. 
18093,  19819.  20207.  20325.  20655v 
21355,  22182.  23321.  23347^  24381, 
24559.  27185.  27710 
Domestic  fisheries— 
Mid-Atlantic  area;  panial  closure  due  to 
arsenic  trioxide  loss  by  cargo  vessel. 
5078,  9076,  20788 
Emergency  rules,  use;  policy  guidelines,  375 
Foreign  fishing- 
Bering  Sea  and  Aleutian  Islands 

groundfish.  3952 
Fee  schedule,  27369 
Gulf  of  Alaska  groundfish.  381,  2683.  2844. 
2853,  2854.  3142,  3960.  4085,  4939.  6562. 
6688.  8280.  8583,  8584,  8849.  8850. 
10142.  10297,  10430,  11272,  11274, 
.  11433,  11918,  14667,  15031,  18834. 
19552.  20325.  21215.  21355.  22182, 
23163,  23321,  23346,  23965.  24559. 
24992.  26781,  27709 
Gulf  of  Mexico  and  South  Atlantic  coastal 
migratory  pelagic  resources,  1662,  4376, 
11582,27004 
Gulf  of  Mexico  reef  fish,  6561.  11914.  11916. 

21751 
Northeast  multispecies.  20788 
Ocean  salmon  off  coasts  of  Washington. 

Oregon,  and  California,  19388 
Pacific  Coast  groundfish.  1654.  2851,  10429. 
11271,  12212.  13661,  14663.  14666. 
20058.  21041.  22021.  23065,  28907 
Regional  fishery  managemem  councils; 
fishery  management  plans  and  council 
operations  and  administration  guidelines, 
375 


a 


NOAA 
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South  Atlantic  snapper-grouper,  7886,  11137, 

28907 
Summer  flounder,  213.  4248.  6297.  8582 
Western  Pacific  Region  crustacean.  1043^. 

21752 
Western  Pacific  Region  pelagic,  7661 1 
Marine  mammals:  ' 

Commercial  fishing  operations- 
Tuna  (yellowfm)  caught  with  purse  seines 
in  eastern  tropical  Pacific  Ocean; 
incidental  taking  and  importation, 
3142,  17857 
Organization,  functions,  and  authority 
delegations: 
Atlantic  salmon  fishery;  Regional  Director, 
National  Marine  Fisheries  Service 
Northeast  Region,  5238  '     ^ 
Pacific  Halibut  Commission,  International: 

Pacific  halibut  fisheries,  12878 
Pacific  Salmon  Commission: 

Fraser  River  sockeye  and  pink  salmon,  2054 
Tuna,  Atlantic  bluefm  fisheries,  365,  8728, 
11913,28131 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc.,  21056 
Gray  whale,  2247,  3040 
Sacramento  River  winter-nm  chinook 
salmon,  27416 
Fishery  conservation  and  management 
Atlantic  mackerel,  squid,  and  butterfJsh,  6699 
Atlantic  Ocean  shark,  1250 
Atlantic  sea  scallop,  1721 
Atlantic  sharks,  24222 
Atlantic  swordfish,  21761 
Bering  Sea  and  Aleutian  klands  groundfish, . 

2247,  2814.  17879.  22695.  24014 
Gulf  of  Alaska  groundfish.  2683,  11930, 

17879,  22695,  27725 
Gulf  of  Mexico  red  drum.  23199,  26814 
Gulf  of  Mexico  reef  fish,  5994 
Northeast  multispecies,  24013 
Pacific  Coast  groundfish,  24589 
South  Atlantic  sea  bass,  20668 
South  Atlantic  snapper-grouper,  19874 
--     Summer  flounder,  W874,  24012,  24577 
Western  Pacific  bottomfish  and  seamount 
groundfish,  26816 
Marine  mammals: 
^    Eastern  spinner  dolptiin;  listing  as  depleted, 
27010      ' 
Incidental  taking— 

On-ice  seismic  activity;  ringed  seals,  20667 
Northern  fur  seals —  I 

Subsistence  taking,  22450  I    i 

Northern  offshore  spotted  dolphin;  listing  as 

depleted,  27207 
Sea  turtle  conservation  requirements; 

restrictions  applicable  to  shrimp  trawlers 
and  other  fisheries,  18446,  22453,  27962 
Oil  Pollution  Act: 
Natural  resource  damage  assessment;  status 

report,  8964 
Natural  resource  damage  assessiftnts;  status 
report.  14524,  23067  ^ 

Pacific  Halibut  Commission,  International i|^ 
Pacific  halibut  fisheries,  390  *^ 

Tuna,  Atlantic  bluefin  fisheries,  17872,  18122 

NOTICES 


Coastal  zone  management  programs  and 
estuarine  sanctuaries: 
Consistency  appeals — 
Asociacion  de  Propietarios  de  los  Indios, 

Inc.,  10752 
Barceloneta,  Puerto  Rico,  2893 
Carlos  A.  Cruz  Colon.  10649 
Conoco  Inc..  3042 

Niantic  Dockominium  Association,  1257 
Virginia  Electric  ft  Power  Co.,  1456, 

22211 
Weyerhauser  Co.,  20809 
State  programs — 
Evaluation  findings  availability,  5251, 

11069,  19607 
Intent  to  evaluate  performance,  5251,  , 

•     11068,  19607 
Washington,  4748 
Endangered  and  threatened  species: 
Recovery  plans — 

Northern  right  whale,  etc.,  8862 
Snake  River  sockeye;  propagation  of  species 

in  captivity,  13709 
Steller  sea  lions — 
Rookeries;  buffer  zone,  26649 
Environmental  statements;  availability,  etc.: 
Atlantic  Ocean  scup  and  black  sea  bass, , 

24775 
New  England — 

Northeast  multispecies,  18132 
Pacific  Coast  groundfish  fishery,  8i  12,  8114 
Weather  Surveillance  Radars  88  Dopier 

iWSR-88D)  deployment  and  operation; 
^^  nbii-ionizing  radio  frequency  radiation, 
pot^tial  bioeffects,  10462 
Fishery  conservation  and  management: 
Highly  migratory  species;  process 

lanagement,  22718,  27845 
Pac/fic  Coast  coastal  pelagic  resources,  1899 
^^  Pacific  halibut  and  Pacific  Coast  groundfish, 
\    /  4394 
Western  Pacific  bottomfish  and  seamount 
groundfish;  correction,  1939 
Fishery  management  councils;  hearings: 
Gulf  of  Mexico — 

Red  snapper,  5872 
New  England — 

Northeast  multispecies,  18132 
Pacific- 
Ocean  salmon,  9542 
South  Atlantic- 
Shrimp,  4989 
Fishery  product  inspection  and  certification; 

fees  and  charges,  9108 
Galveston  Bay  oil  spill: 
State/Federal  natural  resource  damage 
assessment  and  restoration  planning 
activities,  9245,  21074 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Climate  and  global  change  program; 

Research  proposals  invitation,  19885 
Fishing  industry  research  and  development 
projects — 
Marine  Fisheries  Initiative  funds;  Gulf  of 
Mexico  fishery  resources  use,  21774 
Saltonstall-Kennedy  funds,  21074 
International  Great  Lakes  Datum  (1985);  new 
vertical  datum  reference  for  vertical 
control  network  ^n  Great  Lakes,  3749 
Marine  Mammal  Commission; 

recommendations  to  the  International 
Whaling  Commission,  4603 


• 


Marine  mammals: 
Commercial  fishing  operations;  tuna 

(yellowfin)  caught  with  purse  seines  in 
eastern  tropical  Pacific  Ocean;  incidental 
taking  and  importation- 
Dolphins;  research  proposal,  21081 
Ecuador  ^  al..  883  > 

Incidental  taking;  authorization  letters,  etc. — 

ARCO  Alaska,  Inc.,  20674 
Taking  incidental  to  commercial  fishing 
operations — 
Alternative  international  observer 

program,  668  . 
Fisheries  associated  with  exemption 

procedures;  revised  list,  1900,  20328 
Yellowfin  tuna,  2710 
Meetings:  _^ 

Atlantic  bluefm  tuna  fishery  management 

measures,  669 
Caribbean  Fishery  Management  Council, 

5138,7369.9110,23079 
Emergency  striped  bass  research  study, 

13078 
Florida  Keys  National  Marine  Sanctuary 
Advisory  Council,  4395,  8441.  10887, 
19113.21646.23080 
Gulf  of  Mexico  Fishery  Management 
Council,  5138,  10463,  11605,  11«6, 
11938,  14561,  15059,  22462,  24473,  27740 
Marine  Fisheries  Advisory  Committee,  11300 
Mid-Atlantic  Fishery  Management  Council, 

4395,9110,  14561,21395,23573 
New  England  Fishery  Management  Council, 

883.  6001,  10887,  20246,  28655 
North  Pacific  Fishery  Management  Council, 
1457,  4748.  5138.  11300.  11606,  14562, 
21781,  23079 
Oceanic  and  Atmospheric  Management 

Advisory  Committee,  6713 
Pacific  Fishery  Management  Council,  1258, 
2710,  3189,  4395,  4749,  5873.  6586.  6713, 
7569,  7735,  10156,  11301,  20674,  20675, 
22462,  23205.  23574,  24473,  26819. 
28484,  28655 
San  Francisco  Bay  National  Estuarine 

Research  Reserve,  CA;  component  sites 
consideration.  11606 
Sea  Grant  Review  Panel.  24344 
South  Atlantic  Fishery  Management 
CouncU.  4395,  6587,  11301,  11302, 
12477,  21081.  21082,  23079 
South  Carolina  Coastal  Council  et  al.,  20470 
Western  Pacific  Fishery  Management 
Council,  2710,  4396,  5873,  6316.  6714, 
7369,  7569,  8113,  8114,  18135,  27741 
Monitor  National  Marine  Sanctuary; 

management  plan,  21396 
Organization,  functions,  and  authority 
delegations: 
North  Pacific  and  Gulf  of  Mexico  Fishery 
Management  Councils,  13078 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
University  Corporation  for  Atmospheric 
Research,  10649 
Permits: 
Endangered  and  threatened  species,  1904, 
8441,  12293,  15286,  17895,  20246.  20247, 
24250.  25009.  28485 
Experimental  fishing.  11466 
Foreign  fishing,  2711,  3408,  4989,  8114 
Marine  mammals,  49,  277,  669.  1457,  1458, 
1727,  2520,  2521,  2894,  4865,  4990,  5251, 
5418.  6098.  6099,  6315,  8863,  10649, 
10650,  10887,  10888.  11069,  11302, 
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11708.  12294.  12478,  13709,  14562, 
17895.  19608,  19887,  20249,  21082, 
21232,  213%,  21397.  21966,  24251, 
24597,  25010.  26649,  27964,  28485,  29063 
Marine  mammals,  7735-7737,  24777-  24779 
Rulemaking  petitions: 

Alaska  Fish  and  Game  Department,  27 1 1 
Whaling  Commission,  International: 
Bowhead  whale;  strike  quota,  4615 

National  Park  Senice 

RULES 

Special  regulations:  * 

Lafayette  Park,  DistrictJ>f  Columbia; 
property  storage  prohibition,  4574 

PROPOSED  RULES 

National  Natural  Landmarks  Program,  4592 
Special  regulations: 
Golden  Gate  National  Recreation  Area,  CA; 

bicycle  routes;  correction,  3392,  4592 
Rock  Creek  Park,  District  of  Columbia 
advertising  at  Rock  Creek  Park  Tennis 
Center,  10850 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 
Allegheny  PorUge  Railroad  National 

Historic  Site,  PA,  21994 
Big  Thicket  National  Preserve,  TX,  21426 
Shiloh  National  MiHtary  Park,  TN,  10773 
Committees;  establishment,  renewal, 
termination,  etc.: 
De  Soto  Expedition  Trail  Commission,  5908 
Concession  contract  negotiations: 
Miss  Green  River  Boat  Concession,  Inc., 

10187 
Mount  Rushmore  Mountain  Co.,  Inc.,  9746 
Nilon,  Inc.,  13115 
Smokemont  Riding  Stables  of  North 

Carolina,  Inc.,  10187 
Smoky  Mountains  Riding  Stables,  Inc.t 

10188 
Wilderness  River  Adventures,  Inc.,  10188 
Yosemite  National  Park,  CA,  10773 
Emergency  closures: 
Sutue  of  Liberty  National  Monument  and 

Ellis  Island,  NY,  21426 
Environmental  sutemenU;  availability,  etc.: 
Antietam  National  Battlefield,  MD,  24812 
Appalachian  National  Scenic  Trail,  VT, 

21427 
Badlands  National  Park  and  Buffalo  Gap 

National  Grasslands,  SD,  5415 
Big  Cypress  National  Preserve  general 

management  plan,  FL,  8469 
Bluestone  Scenic  River,  WV,  303 
Canyonlands  National  Park,  UT.  27268 
Cape  Cod  National  Seashore,  MA,  5168, 

15100,24813 
Capitol  Reef  National  Park  et  al.,  UT,  19641 
Ellis  Island,  Sutue  of  Liberty  National 

Monument,  NY,  4058 
Fishing  Bridge  campsites,  Yellowstone 

National  Park,  ID.  MT,  and  WY,  9270 
Gates  of  the  Arctic  National  Park  and 

Preserve,  AK,  20706 
Gauley  River  National  Recreation  Area, 

WV,  303 
Glen  Maury  Park,  VA,  2928 
Grand  Canyon  National  Park,  AZ,  19641 
Grant-Kohrs  Ranch  National  Historic  Site, 

MT,  28535 
Juan  BautisU  de  Anza  National  Historic 

Trail,  AZ  and  CA,  23424 
Klondike  Gold  Rush  National  Park,  AK, 

22826 
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Lake  Mead  National  Recreation  Area,  AZ 

and  NV.  9137 
Manhattan  sites,  NY,  8470,  14588 
Pecos  National  Historical  Park,  NM.  29097 
Richmond  National  Battlefield  Park,  VA, 

22826 
Saugus  Iron  Works  National  Historic  Site, 

MA.  3674 
Tumacacori  National  Historic  Park,  AZ. 

.12334 
Voyageurs  National  Park.  MN,  22826 
Hydropower  licensing;  recreational  technical 

assistance;  policy  and  guidelines,  23425 
Jurisdictional  transfers:  t 

New  Mexico,  2928 
Meetings: 
Acadia  National  Park  Advisory  Commission, 

5909,  21671 
American  Heritage  (Area)  (Landscape) 

program.  18523 
Aniakchak  National  Monument  Subsistence 

Resource  Commission.  8925 
Cape  Cod  National  Seashore  Advisory 

Commission.  303,  8925,  15100  * 

Cape  Knisenstem  National  Monument  and 
Kobuk  Valley  National  Park  Subsistence 
Resource  Commissions,  23426 
Chesapeake  and  Ohio  Canal  National 

Wstorical  Park  Commiij^ion,  6737,  24813 
Civil  War  Sites  Advisory  Commission.  1927, 

9427,  21426 
Delaware  and  Lehigh  Navigation  Canal 
^National  Heriuge  Corridor  Commission. 
12335,  22827 
Delaware  Water  Gap  National  Recreation 
Area  Citizens  Advisory  Commission, 
1927.  8470.  19642 
Delto  Region  Preservation  Commission,  5909 
Denali  National  Park  Subsistence  Resource 

Commission,  6618,  20708 
Farmington  River  Study  Commission; 

correction.  1927 
Farmington  River  Study  Committee,  19643 
Gates  of  Arctic  National  Park  Subsistence 

Resource  Commission,  4642,  1 8524 
Gauley  River  National  Recreation  Area 

Advisory  Committee.  22827 
Genysburg  National  Military  Park  Advisory 

Commission.  14588,  23425 
Gulf  Islands  National  Seashore  Advisory 

Commission.  20707 
Hydropower  projects,  existing  and  potential; 
technical  assistance,  consulution  policy, 
and  recreation  guidelines;  workshop.  304 
Jimmy  Carter  National  Historic  Site 

Advisory  Commission,  3436 
Kalaupapa  National  Historical  Park 

Advisory  Commission,  4059 
Lake  Clark  National  Park  Subsistence 

Resource  Commission,  19642 
Maine  Acadian  Culture  Preservation 

Commission,  25075 
Mississippi  River  Coordinating  Commission, 

7937 
Mississippi  River  Corridor  Study 

Commission,  2575,  21427 
Natchez  National  Historical  Park  Advisory 

Commission,  20707 
National  Capital  Memorial  Commission, 

11507.  20708 
National  Park  System  Advisory  Board,  2576, 

4642,  24814 
Native  American  Graves  Protection  and 
y  Repatriation  Review  Committee,  13116 

Petroglyph  National  Monument  Advisory 
Commission,  20708 


Preservation  of  Jazz  Advisory  Commission, 

10188.  24814 
Protecting  Our  National  Parks  Symposium 

Steering  Committee,  1927 
San  Francisco  Maritime  National  Historical 

Park  Advisory  Commission,  3064 
Sudbury,  Assabet  and  Concord  Rivers  Study 

Committee,  14588.  21427,  24814 
Trail  of  Tears  National  Historic  Trail 

Advisory  Council.  6737 
Upper  Delaware  Citizens  Advisory  Council, 

3064,  22827 
Vancouver  Historical  Study  Commiaiion, 
4214,13116,19640 
National  archaeological  survey  initiative; 
system  wide  archaeological  inventory 
program;  document  availability.  4059 
National  Register  of  Historic  Places: 
Eligibility  determinations,  2285,  24815 
Pending  nominations.  692,  1280,  2285,  3214, 
4215,  5909.  5910,  6526,  7602.  8152,  8470, 
9269.  10188.  10921,  12519.  12941.  14588, 
15100,  17928,  J  8906.  19308.  20294. 
20850,  21300,  21822.  21994.  23244. 
24059.  24508.  26875,  27987,  28699.  29097 
Native  American  human  remains  and 

associated  fimerary  objects  of  Campbell 
Collection.  Joshua  Tree  National 
Monument.  CA;  inventory.  27269 

National  Science  Foundation 

RULES 

Inventions  and  patents  resulting  from  grants, 
cooperative  agreements,  and  contracts; 
policies  and  procedures,  18052 

Postsecondary  education: 
National  science  scholars  program,  10724 

PROPOSED  RULES 

Environmental  assessment  procedures  for 
proposed  National  Science  Foundation 
actions  in  Antarctica,  7355 

Regulatory  agenda,  17510 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  8495,  8782.  20306,  22000. 
22257,25084 
Antarctic  Conservation  Act  of  1978;  permit 
applications,  etc.,  4482,  6625.  7939,  8937, 
12949,  13386 
Committees;  esUblishment,  renewal, 
termination,  etc.: 
Biological  Instrumentation  and  Resources 
Special  Emphasis  Panel  et  al.,  28883 
Materials  Development,  Research,  and 
Informal  Science  Education  Special 
Emphasis  Panel,  6536 
Science  and  Technology  Infrastructure 

Special  Emphasis  Panel,  18529 
Social,  Behavioral,  and  Economic  Sciences 
Advisory  Committee,  27276 
GranU  and  cooperative  agreement*; 
availability,  etc.: 
Academic  research  infrastructure  program, 

2790 
Graduate  research  traineeships  program, 

6858 
Human  resource  development  for  minorities 

in  science  and  engineering,  2118 
Netwofk  access  point  manager  and  routing 
authority  organization  and  very  high 
speed  backbone  network  services 
I  projects.  26692 
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Meetings: 
Advanced  Scientific  Computing  Special 

Emphasis  Panel,  5279,  19317 
Alan  T.  Waterman  Award  Committee,  4649 
Animal  Learning  and  Behavior  Advisory 

Panel,  9570 
Antarctic  Tour  Operators,  24511  | 

Archaeology  Advisory  Panel,  9571 
Archaeometry  and  Systematic 

Anthropological  Collections  Advisory 

Panel,  7939,  9571 
Astronomical  Sciences  Advisory  Committee, 

5914,  10386 
Astronomical  Sciences  Special  Emphasb 

Panel,  7940 
Atmospheric  Sciences  Advisory  Comm)Ree, 

9571 
Atmospheric  Sciences  Special  Emphasis 

Panel,  7804,  12346,  14438 
Biochemistry  Advisory  Panel,  9571,  14152 
Biological  and  Critical  Systems  Special 

Emphasis  Panel,  7804,  957  r,  9572 
Biological  Sciences  Advisory  Committee, 
*      21674, 24830 

Biophysics  Advisory  Panel,  12347 
Biotic  Systems  and  Resources  Special 

Emphasis  Panel,  4J8,  1770,  10387,  | 

11340,  18529 
Cell  Biology  Advisory  Panel,  9572 
Cellular  Biochemistry  Advisory  Panel,  9571, 

9572 
Cellular  Biosciences  Special  Emphasis  Panel, 

7940 
Chemical  and  Thermal  Systems  Special 

Emphasis  Panel,  6251,  9277,  10192. 

10777,  13124,  14590,  14852 
Chemistry  Advisory  Committee  et  al.,  11341 
Chemistry  Special  Emphasis  Panel,  2118, 

8782,  14438 
Computer  and  Computation  Research 

Advisory  Committee,  418 
Computer  and  Computation  Research 

Special  Emphasis  Panel,  6746 
Continental  Dynamics  Proposal  Review 

Panel,  12347  i 

Cross-Disciplinary  Activities  Special    I 

Emphasis  Panel,  419,  8692,  13386, 

14852,  18530,  21674 
Cultural  Anthropology  Advisory  Panel,  9748 
Decision,  Risk,  and  Management  Science 

Advisory  Panel,  14852 
Design  and  Manufacturing  Systems 

Advisory  Committee,  8782 
Design  and  Manufacturing  Systems  Special 

Emphasis  Panel,  7940,  9573,  11341, 

20715,  21674,  24830 
E)evelopmental  Biology  Advisory  Panel, 

9572 
DOE/NSF  Nuclear  Sbience  Advisory 

Committee,  934,  95\  21674 
Earth  Sciences  Proposal  RHyiew  Panel,  4649, 

5279 
Earth  Sciences  Special  Empha^  Panel, 

8782,  9573,  9574.  22258 
Education  and  Human  Resources -Advisory 

Committee,  20714,  27988 
Electrical  and  Communications  Systems 

Special  Emphasis  Panel,  8782,  11341, 
13386,  18530,  19648,  20132,  2200a 

24830,  27276 
Engineering  Advisory  Committee,  8783 
Engineering  Centers  Division  Advisory 

Panel,  934,  2118,  2119,  4649,  4650,  19648 
Engineering  Education  Infrastructure 

Development  Division  Special  Emphasis 
Panel,  11342 


Engineering  Infrastructure  Development 

Special  Emphasis  Panel,  14852 
Equal  Opportunities  in  Science  and 

Engineering  Committee,  24277 
Equipment  and  Facilities  for  Research  at 

Biological  Field  Stations  and  Marine 

Laboratories  Advisory  Panel,  13387 
Experimental  Programs  to  Stimulate 

Competitive  Research  Special  Emphasis 
^      Panel,  24831 
Experimental  Program  to  Stimulate 

Competitive  Research  Advisory  Panel,  ^ 

7941 
Federal  Network  Council  Advisory 

Committee,  935,  2578,  18530 
Genetic  Biology  Advisory  Panel,  9573 
Genetics  Biology  Advisory  Panel,  18530 
Geography  and  Regional  Science  Advisory 

Panel,  7941,  12347 
Human  Cognition  and  Perception  Advisory 

Panel,  14853 
Human  Resource  Development  Special 

Emphasis  Panel,  6537,  7941,  8783,  9573, 

9574,  12347,  13387,  21311,  21674 
Industrial  Science  and  Technological 

Innovation  Advisory  Committee,  8783, 

9574 
Innovation  and  change  in  chemistry 

instruction;  workshop,  15116 
Innovative  approaches  in  calculus 

instruction;  workshop,  27276 
Instructional  Materials  Development 

Advisory  Panel,  1497 
Instrumentation  and  Resources  Special 

Emphasis  Panel,  21311,  21675 
Integrating  FPGAs  into  microelectronics 

education;  workshop,  27276 
International  Programs  Advisory  Committee, 

19648,  21833 
International  Programs  Review  Panel,  4650 
Introductory  statistics  instruction;  workshop, 

20714 
Law  and  Social  Science  Advisory  Panel, 

9574,  13387 
Linguistics  Advisory  Panel,  10387 
Materials  Research  Advisory  Committee, 

14438 
Materials  Research  Special  Emphasb  Panel, 

419,  6746,  7941,  8783,  9574,  9575,  18531, 

19648,  21675,  22258,  24831,  28884 
Mathematical  Sciences  Advisory  Committee, 

14438 
Mathematical  Sciences  Special  Emphasis 

Panel,  4651,  7942,  8783 
Mechanical  and  Structural  Systems  Advisory 

Committee,  4651,  7942 
Mechanical  and  Structural  Systems  Research 

Initiation  and  Research  Equipment 

Special  Emphasis  Panel,  14853 
Mechanical  and  Structural  Systems  Special 

Emphasis  Panel,  2119,  8784,  9575,  9748, 

19649,  22258,  27276 
Microelectronic  Information  Processing 

Systems  Special  Emphasis  Panel,  6746 
Molecular  Biosciences  Special  Emphasis 

Panel  et  al.,  7805 
Networking  and  Communications  Research 

and  Infrastructure  Special  Emphasis  - 

Panel,  5280,  11525,  11526,  19649,  23603 
Neural  Mechanisms  of  Behavior  Advisory 

Panel,  13387 
Ocean  Sciences  Advisory  Committee,  10387, 

13387 
Ocean  Sciences  Review  Panel,  3800,  9575, 

'  12347,  12348 
Physics  Advisory  Committee,  14853 


Physics  Special  Emphasis  Panel.  8784.  1«S31, 

21675 
Physiological  Processes  Advisory  Panel, 

13388 
PoUr  Programs  Advisory  Committee.  5280 
Political  Science  Advisory  Panel,  12348 
Preparation  of  mathematics  and  science 

teachers  workshop,  21311 
Research  in  Teaching  and  Learning 

Advisory  Panel,  420 
Science  and  Technology  Infrastructure 

Special  Emphasis  Panel,  21675 
Science  Resources  Studies  Special  Emphasis 

Panel,  27277 
Social  and  Economic  Sciences  Special  "* 

Emphasis  Panel,  9575 
Social  Psychology  Advisory  Panel.  9576 
Sociology  Advisory  Panel,  9576 
Special  and  Economic  Science  Special 

Emphasis  Panel,  13388 
Studies,  Evaluation,  and  Dissemination 

Advisory  Panel.  6336.  12949 
Systematic  Biology  Advisory  Panel.  1770 
Teacher  Preparation  and  Enhancement 

Special  Emphasis  Panel,  4651,  8784 
Undergraduate  Science,  Engineering,  and 

Mathematics  Education  Special 

Emphasis  Panel,  9576,  19317,  19649, 

22259 
Meetings;  Sunshine  Act,  4084.  8170,  14452, 

24306 
Privacy  Act: 
Systems  of  records.  1282 

National  Technical  Information 
Senice 

NOTICES 

Inventions,  Government-owned;  availability  for 

licensing,  1458,  2711,  4616,  8744,  10463 
Inventions,  Government-owned;  available  for 

licensing,  28486 
Meetings: 

Advisory  Board,  3749,  17896 
Patent  licenses;  non-exclusive,  exclusive,  or 

partially  exclusive: 
.     B.E.I.  Co.,  5252 

Busbee,  WUkins  &  Sealy,  Inc.^S2S2 
Duke  University,  22462 
Hyperbarics  Intematioiwl,  Inc., 
Organon  International  B.V.,  28486 
Sage  Products,  Inc.,  28487 
Tissue  Engineering,  Inc..  3189 


;.^5252 
ic,  29063 


National  Telecommunications  and 
Information  Administration 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Public  telecommunications  facilities;  planning 
and  construction,  18588 
Meetings: 
HF  (high  frequency)  radio  modems.  Federal 
standard  development;  technical 
advisory  committee.  27216 
Spectrum  Planning  Advisory  CqAunittee. 
4004  ' 

Radio  frequencies  use  in  United  Sutes;  current 

and  future  requirements,  25010 
Survivable  high  frequency  radio  antennas; 
technical  description.  50 
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National  Transportation  Safety  Board 

NOTICES 

Aircraft  accidents;  hearings, 'fete.: 
East  ElmhuTst,  NY;  USAir  Airlines  crash, 
22000 
Meetings;  Sunshine  Act,  S047,  S292,  6781, 
9471,  10220,  10949,  11795,  1462S,  21330, 
29118 

National  Women's  Business  Coundl 

NOTICES 

Meetings;  Sunshine  Act,  79S0,  21446 

NaTi^o  and  Hopi  Indian  Relocation 
Office 

RULES 

New  lands  grazing  regulations,  24363 

Navy  Department  jL 

RULES 

Affirmative  claims  regulations: 
Administrative  processing  and  consideration, 
5072 
Claims: 
Investigations  responsibilities  and 
procedures,  4721 
Navigation,  COLREGS  compliance 
exemptions: 
Keokuk,  et  al.,  23061 

Large  Harbor  Tug  YTB,  33.  5857,  57,  14356 
Natchitoches  et  al.,  24548 
USS  Annapolis,  11266 
USS  Ashland,  5856 
USS  Boise,  4938 
USS  Essex,  4854 
USS  George  Washington,  14355 
USS  Montpelier,  4855 
USS  Vicksburg,  28463 
Nonappropriated-fuad  claims  regulations,  4735 
Personnel: 
Claims  program  procedures  and 

responsibihties,  5054 
Delivery  to  civilian  authorities,  service  of 
process,  and  subpoenas;  guidelines  and 
procedures,  5228 
Privacy  Act;  implementation,  2682 
Release  of  official  information  for  litigation, 
2462 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignments  and  closures — 
Dahlgren  EMvision,  Naval  Surface  Warfare 

Center,  VA,  20258 
Naval  Air  Station  Chase  Field,  TX,  24482 
Naval  Hospital  Philadelphia,  PA,  4008 
Navy  and  Air  Force  installations,  Guam, 

Mariana  Islands,  20676 
Patuxent  River  Naval  Air  Sution,  MD, 
18870 
Electromagnetic  pulse  radio-frequency 
environment  simulator  for  ships 
(EMPRESS  II)  operations;  Gulf  of 
Mexico,  11608 
Fast  combat  ships  (AOE-6  Class) 

homeporting  and  support  facilities 
construction;  Puget  Sound,  Bremerton, 
WA,  8864 
Marine  Corps  Base,  Camp  Lejeune,  NC; 

solid  waste  disposal  alternatives,  18136 
Marine  Corps  Base,  Camp  Lejeune,  NC; 
wastewater  treatment  system  upgrade. 
886 
Naval  Air  Sution  Alameda  et  al.,  CA,  26652 


Relocatable  over-the-horizon  radar  system, 

Amchitka  Island,  AK;  support  facilities 

ccmstniction,  672 
Inventions,  Government-owned;  availability  for 
licensing,  2895,  13335,  21648,  22731, 
27247,  27249 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel, 

21973,  26821 
Chief  of  Naval  Operations  Executive  Pand 

task  forces,  3617,  4009,  4750,  8310,  8634, 

9246,  12298,  14830.  18137,  20078,  24483. 

27033 
Naval  Academy,  Board  of  Visitors.  14831 
Naval  Exchange  System  Advisory 

Committee,  28498 
Naval  Postgraduate  School,  Board  of 

Advisors  to  Superintendent,  10470 
Naval  Research  Advisory  Committee,  $429, 

8310,  10470,  11303,  14831,  20677,  21973, 

24483,  24484,  28174,  28498 
Naval  War  College,  Board  of  Advisors  to 

President,  14698 
Navy  Exchange  System  Advisory 

Committee,  9246 
Planning  and  Steering  Advisory  Committee, 

12299 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Biocontrol  Technology,  Inc.,  27249 
Federal  Foam  Technologies,  Inc.,  28499 
Focal  Technologies  Inc.,  10471 
James,  Roy  L.,  8310 
Screws  Truly,  22732 
Westinghouse  Electric  Corp.,  20677 
^vacy  Act: 
Systems  of  records,  2719,  2726.  2897,  5430, 

9246,  12914,  14698,  18472,  24622,  26821, 

28499,  28502 

Neighborhood  ReinTMtment 
Corporation 

NOTICES 

Meetings;  Sunshine  Act,  4683,  20143 

Nuclear  Regulatory  Commission 

RULES 

Fee  schedules;  revision,  13625 

Correction,  19458 
Nuclear  material,  special;  eUgibihty  for  access  - 
or  control: 
DOE-L  or  DOE-Q  reinvestigation  program 
for  NRC-C  access  authorization  renewal 
requirements,  2441 
Operator  licenses: 
Nuclear  power  plant  license  renewal; 

correction,  4912 
Nuclear  power  plants — 
Licensee  personnel  with  "Q"  and  "L" 
access  authorizations;  reinvestigation 
program  and  fee  schedule,  3719 
Organization,  functions,  and  authority 
delegations: 
Governmental  and  Public  Affairs  Office; 
reorganization,  1638 
Plants  and  materials;  physical  protection: 
Fingerprint  cards;  resubmittal  procedure 
change,  7645 


Practice  rules: 
Domestic  licensing  proceedings — 
Issuing  orders  procedures,  4152 
Issuing  orders  procedures;  challenges  to 
immediately  effective  orders,  20194 
Policy  sUtement.  5791 
Policy  SUtement;  correction,  8519 
Production  and  utilization  facilities;  domestic 
licensing: 
Commercial  nuclear  power  plants  and  other 
nuclear  production  or  utilization 
facilities;  cooperation  with  Sutes;  policy 
statement.  6462 
Radiation  protection  standards: 
Protection  of  individuals  exposed  to  ionizing 
radiation  from  routine  activities  licensed 
by  NRC;  reporting  and  recordkeeping 
requirements,  23929 
Correction,  27845 
Source  material;  domestic  licensing: 

Uranium  enrichment  facilities,  18388 
Special  nuclear  material;  domestic  licensing: 
Uranium  enrichment  facilities,  18388 

PROPOSED  RULES 

Byproduct  material;  domestic  licensing 
Radiopharmaceuticals:  departures  from 
manufacturer's  instructions; 
recordkeeping  requirements  elimination, 
24763 
Byproduct  material;  medical  use: 
Radiopharmaceuticals;  departures  from 
manufacturer's  instructions; 
recordkeeping  requirements  elimination, 
24763 
Byproduct  materials;  medical  use: 
Pregnancy,  radioactive  drugs,  and  patient 
release  criteria;  workshop,  2771 1 
Criminal  enforcement  provisions;  clarification, 

222 
Earty  site  permitt  standard  design  certifications 
and  combined  licenses  for  nuclear  power 
plants:'^ 
Standard  design  certification  rulemaking 
procedures;  public  workshop,  24394 
Federal  reguUtory^review,  6299,  7893 
Fee  schedules;  revision,  847 

Correction,  4744 
Fee  schedules;  revision  100%  fee  recovery  ( 
FY),  18095 
Correction,  22021 
Fitness-for-duty  program: 
Strategic  special  nuclear  material  (Category 
1  Material),  unirradiated  formula 
quantity;  licensees  who  possess,  use,  or 
transport,  18415 
National  third-party  industrial  radiographer 
radiation  safety  certification  program 
development;  workshop,  20430 
Nuclear  equipment  and  material;  import  and 
export:  -, 

Radioactive  wastes,  17859 
Operator  licenses: 
Nuclear  power  plants- 
Personnel  training  and  qualification.  537 
Plants  and  materials;  physical  protection: 
Fixed  sites  and  nonpower  reactors; 
radiological  sabotage  protection 
clarification,  22670 
Power  reactor  licensees;  reporting 

requirements  review;  27394 
Production  and  utilization  facilities;  domestic 
licensing: 
Alternating  current  power,  loss,  14514 
Nuclear  licenses;  reducing  regulatory 
burden,  27187 
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Nuclear  power  reactor  event  reportiiig 

reqinrements,  28642 
Reactor  licensees;  receipt  of  byproduct  and 
^       special  nuclear  material,  15034 
Radiation  protection  standards: 
Low-level  waste  shipment  manifest 

information  and  reporting,  14SO0 
Nuclear  licenses;  reducing  regulatory 

burden.  27187 
Protection  of  individuals  exposed  to  ionizing 
radiation  from  routine  activities  licensed 
by  NRC;  implemenution  date  extension, 
21216 
Radioactive  wastes;  licensing  requirements: 
Above  ground  disposal  facilities,  quality 
assurance  program,  etc.,  8093 
Reactor  site  criteria: 
Nuclear  power  plants;  seismic  and  geologic 
siting  criteria;  Appendix  A  revision; 
meeting,  4168,  11691,  23S48,  27006 
Regulatory  agenda,  17730  i 

Quarterly  report,  6299,  20656 
Regulatory  analyses  preparation  guidelines, 

etc.,  21218 
Requirements  marginal  to  safety;  elimination, 

4166 
Rulemaking  petitions: 
American  College  of  Nuclear 

8282,  10143.  21043 
American  College  of  Nuclear  Physicians  et 

al.-,  20211 
North  Carolina  Public  Staff  Utility 

Commission.  2059 
Rockefeller  University,  11920 
Special  nuclear  material  and  source  material; 
domestic  licensing  procedures: 
Major  materials  licensees;. report  availability, 
6077 
Spent  fuel  storage  casks,  approved  list; 
additions,  28645 

NOTICES  I 

Abnormal  occurrence  reports:  ' 

Periodic  reports  to  Congress,  2790,  15116 
Quarterly  reports  to  Congress,  1283,  12842 
Agency  information  collection  activities  under 
OMB  review,  707,  935,  1497.  8369,  8692, 
9141,  11100,  12348,  14439,  14591,  15335- 
15337,  17932,  18167,  18937,  19649.  23603, 
25084,  26668,  27480,  27481,  27801,  28884 
Bulletins:  i 

Nuclear  power  plants — 
.   Transmitters  manufactured  by  Rosemount; 
fill  oU  loss,  11732 
Committees;  establishment,  renewal, 
termination,  etc.: 
Medical  Uses  of  Isotopes  Advisory 

Committee,  11123,25085 
Nuclear  Safety  Research  Review  Committee, 

5187 
Nuclear  Waste  Advisory  Committee,  21675 
Environmental  sutements;  availability,  etc.: 
Allied-Signal,  Inc.,  2578 
Arizona  Public  Service  Co.  et  al.,  24511 
Babcock  t  WUcox,  28539 
Baltimore  Gas  &  Electric  Co.,  2791 
Commonwealth  Edison  Co..  70,  4651,  13778, 

26878 
Connecticut  Yankee  Atomic  Power  Co., 

1771,  2290,  5914 
Consumers  Power  Co.,  3076,  3223 
Detroit  Edison  Co.,  935 
Entergy  Operations,  Inc.,  6046,  21138 
Florida  Power  Corp..  9432.  9576 
GPU  Nuclear  Corp.,  1285,  6625,  20307, 

26668 
GPU  Nuclear  Corp.  et  al.,  12349 


Gulf  Sutes  Utilities  Co.,  6336 
Houston  Lighting  A  Power  Co.  et  al.,  22494 
Illinois  Power  Co.  et  al.,  6747,  18938 
Indiana  Michigan  Power  Co.,  8785 
Long  Island  Lighting  Co.,  3224,  6860 
Long  Island  Power  Authority,  24832 
Minerals  Exploration  Co.,  11342 
Niagara  Mohawk  Power  Corp.,  2791 
Northeast  Nuclear  Energy  Co.,  8369 
Pennsylvania  Power  &  Light  Co.  et  al., 

27988 
Portland  General  Electric  Co.,  7805 
Portland  General  Electric  Co.  et  al.,  19445 
Power  Authority  of  Stote  of  New  York, 

17933 
Public  Service  Co.  of  New  Hampshire,  3801 
Rio  Algom  Mining  Corp.,  306 
Shieldalloy  Metallurgical  Corp.,  11123 
Southern  Nuclear  Operating  Co.,  Inc.,  2580 
Sweetwater  Uranium  MUl,  WY,  24831 
Tennessee  Valley  Authority,  24063 
Texas  Utilities  Electric  Co.  et  al.,  28885 
Toledo  Edison  Co.  et  al.,  24832 
U.S.  Army  Materials  Technology 

Laboratory,  23435 
University  of— 
California,  9277 
Texas,  71 
Virginia,  3801 
Yankee  Atomic  Electric  Co.,  22839 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Educational  institutions  and  nuclear  power 

production  safety  information,  3444 
Historically  black  colleges  and  universities, 
6251 
Low-level  radioactive  waste  management 

disposal;  agreement  State  radiation  control 
programs  evaluation;  agency  review 
gtiideUnes;  policy  statement,  22495 
Meetings: 
Aging  Research  Information  Conference, 

6337 
Current  licensing  basis;  public  workshop, 

24063 
Medical  Uses  of  Isotopes  Advisory 

Committee,  11975,  19140 
Nuclear  Safety  Research  Review  Committee, 

11620 
Nuclear  Waste  Advisory  Comi^ittee,  1771, 
3446,  4070,  5188,  6337,  7604,  11976, 
19957,  20507,  20715,  22840,  26669 
Proposed  schedule,  9435,  9472,  13124, 
21676 
Occupational  radiation  exposure  data; 
electronic  transmission;  dosimetry 
processors,  22000 
Organizational  conflicts  of  interest,  4652 
Reactor  Safeguards  Advisory  Coawnittee,  72, 
2583,  2584,  2792,  2793,  3225,  3447,  3802, 
4070,  4218,  4483,  4890,  6047,  6132,  6254, 
6337,  6627,  6747,  8495,  9282,  9435,  9472, 
9577,  10388,  10778,  12950,  14591,  14592, 
15337,  19650,  20132,  20507,  21833, 
22000,  22001,  23250,  23435,  23436, 
26669,  28194,  28195,  28886 
Proposed  schedule,  2793,  6337.  9435,  9472, 
21676 
Reactor  Safeguards  Advisory  Committee  et 
al. 
Proposed  schedule,  13124,  27802 
Regional  Sute  Liaison  Officers,  4891,  11342 
Regulatory  information  conference,  26670 
SCDAP/RELAP5  Peer  Review  Committee, 

4483.  21678 
Three  Mile  Island,  Unit  2  Decontamination 
Advisory  Panel,  11125,  23436 


{ 


Meetings;  Sunshine  Act,  80,  583,  1793,  2636, 
3247,  4247,  5047,  6058.  6782,  7621,  8517, 
9344,  10220,  10949,  11988,  12962,  14625, 
17946,  19457,  20323,  21330,  22286,  22528, 
23256.  24307.  26890,  28010,  29118 
Meim^andums  of  understanding: 
Michigan  Sute  Police  Department;  NRC 
emergency  response  data  system 
utilization,  5022 
North  Carolina  Emergency  Management 
Division;  NRC  emergency  response  data 
system  utilization,  27075 
Ohio  Emergency  Management  Agency; 
NRC  emergency  response  daU  system 
utilization,  20856 
Washington;  NRC  emergency  response  daU 
system  utilization,  18531 
Metric  system  conversion;  policy  statement, 

4891 
Mixed  radioactive  and  hazardous  waste  testing; 

guidance  document  availability,  10508 
Nuclear  waste  and  spent  fuel  shipments: 
Governors'  designees  receiving  advance 
notification;  list,  29103 
Operating  licenses,  amendments;  no  significant 
hazards  considerations;  biweekly  notices. 
707,  2584,  4483,  6033,  7806,  9435,  11100, 
13126..  18168,  20507,  22259,  24662.  27989, 
28195 
Organization,  functions,  and  authority 
delegations: 
Local  public  document  room  relocation  and 
establishment— 
Callaway  Plant.  MO;  closing.  3226 
Chemetron  Corp.;  Garfield  Heights 
Branch  Library,  OH,  10192 
Petitions;  Director's  decision: 
Yakima  Indian  National  (Confederated 
Tribes  and  Bands),  11343 
Petitions;  Director's  decisions: 
All  nuclear  power  reactors,  723,  2290 
Arizona  Public  Service  Co.  et  al.,  10193 
Detroit  Edison  Co.,  22840 
Florida  Power  &  Light  Co.,  6748,  8495 
Houston  Lighting  ft  Power  Co.,  10932 
Public  Sendee  Co.  of  New  Hampshire,  420 
Public  S«vice  Co.  of  New  Hampshire  et  al., 

14439 
Sequoyah  Fuels  Corp.,  26670.  27077 
Texas  Utilities  Electric  Co..  6537,  27077 
Power  plan  amendments: 
Columbia  River  Basin  fish  and  wildlife   . 

program,  8786 
Northwest  conservation  and  electric  power 
plan,  8786 
Regulatory  agreements: 
Agreement  Stttes  programs;  compatibility, 

4502 
Maine.  13388 
Regulatory  guides;  issuance,  availability,  and 
withdrawal.  937.  1194.  3447,  7942,  9462, 
14593.  20859 
Reports;  availability,  etc.: 
Air  sampling  in  workplace,  1498 
IMPACTS-BRC,  Version  2.1,  Code  and 

DaU  Verification,  etc.,  21 139 
Licensed  power  plants;  safety  issues  sUtus, 

73 
Radioactive  waste  classification; 

concentration  and  encapsulation,  29105 
Radionuclide  release  characteristics  into 

containment  under  severe  accident 

condition,  estimate,  6748 
Shutdown  and  low-power  operation  at  U.S. 

nuclear  power  plants,  6748 
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Software  to  calculate  particle  penetration 
through  aerosol  transport  lines,  1498 
Timing  analysis  of  PWR  fuel  pin  failure, 
12844 
Safety  analysis  and  evaluation  reports; 
availability,  etc.: 
GPU  Nuclear  Corp.,  6860 
Tennessee  Valley  Authority,  2291,  28217 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
24833 
Site  decommissioning  management  plan  sites; 

timely  cleanup;  action  plan,  13389 
Uranium  mill  facilities;  byproduct  material  in 
tailings  impoundments  and  mill  feed 
materials  other  than  natural  ores,  position 
and  guidance,  20S2S 
Uranium  mill  tailings  sites,  reclamation  plans: 
license  amendment  requests: 
Atlantic  Richfield  Co.,  20715 
Bear  Creek  Uranium  Co.,  5188 
Homestake  Mining  Co.,  20716,  24512 
Sohio  Western  Mining  Co.,  24833 
Union  Pacific  Resources-Minerals,  20717 
United  Nuclear  Corp.,  24512 
Western  Nuclear,  Inc.,  27481,  27482 
Applications,  hearings,  determinations,  etc.: 
Alabama  Power  Co.,  2795,  13149 
American  Inspection  Co.,  Inc.,  20133 
American  Nuclear  Corp.,  23436 
.  Arizona  Public  Service  Co.  et  al.,  938,  8692 
Army  Materials  Technology  Laboratory, 

6339,  24834 
Baltimore  Gas  &  Electric  Co.,  938,  4894 
Carlo,  Jose  A.  Ruiz,  2936 
•  Carolina  Power  &  Light  Co.,  8938 
Chemetron  Corp.,  2608,  19957,  22503 
Chun,  Patrick  K.C.,  M.D.,  2795,  4071 
Cintichem,  Inc.,  3226 
Commonwealth  Edison  Co.,  1930,  2795, 

5493,  11977,  13778,  27482.  29106 
Connecticut  Yankee  Atomic  Power  Co., 

1498,  3227,  4219,  4221,  7403 
Consumers  Power  Co.,  29106 
Dag  Hammarskjold  Cancer  Treatment 

Center,  24513 
Duane  Arnold  Energy  Center,  6133 
Duke  Power  Co.  et  al.,  5025 
Duquesne  Light  Co.  et  al.,  4071 
Entergy  Operations,  Inc.,  7404,  11526,  20533 
Envirocare  of  Utoh,  Inc.,  4502,  5495 
Fitchburg  Gas  &  Electric  Light  Co.,  14593, 

19317 
Florida  Power  &  Ught  Co.,jb628,  19317, 

21833 
Florida  Power  Corp.,  10193 
General  Public  Utilities  Nuclear  Corp., 

27804 
GE  Nuclear  Energy.  9749 
George  S.  Wineburgh  Associates,  LTD, 

27277 
Georgia  Power  Co.,  27486 
Georgia  Power  Co.  et  al.,  5026,  14853 
GPU  Nuclear  Corp.,  420.  4502.  8785,  21312 
GPU  Nuclear  Corp.  et  al.,  13778 
Gulf  States  Utilities  Co..  7604 
Illinois  Power  Co.  et  al.,  7943,  20135,  26671 
Indiana  Michigan  Power  Co..  24517 
Ketchikan  General  Hospital.  20535 
Lafayette  Clinic,  261 1 
Long  Island  Lighting  Co.,  4223,  4224 
Long  Island  Lighting  Co.  et  al.,  8158 
Long  Island  Power  Authority,  12949,  27078 
Louisiana  Energy  Services,  L.P.,  1285, 

13778,  28215 
Mayaguez  Medical  Center.  18188 

FEDERAL  REGISTER,  January-Jimc  1992 


Midwest  Inspection  Service,  Ltd.,  19650 
Niagara  Mohawk  Power  Corp.,  10681,  13149 
Northeast  Nuclear  &iergy  Co.,  9282,  9283, 

17934,  24064,  28707 
Northeast  Nuclear  Energy  Co.  et  al.,  6048, 

22278,  28887 
Ohio  Edison  Co.  et  al.,  10387,  20136 
Orem,  Randall  C,  DO.,  1285 
Panhandle  N.D.T.  &  Inspectittn,  Ihc.,  22841 
Pennsylvania  Power  &  Light  Co.  et  al., 

18939 
Philadelphia  Electric  Co.  et  al.,  306 
Pipmg  Specialists,  Inc.,  13151 
Piping  Specialists.  Inc.,  et  al.,  18191,  20136 
Pdrtland  General  Electric  Co.,  940,  1 195 
Portland  General  Electric  Co.  et  al.,  11736, 

20717 
Power  Authority  of  Sute  of  New  York, 

13151,  20536 
Public  Service  Co.  of  New  Hampshire  et  al., 

24064 
Public  Service  Co.  of— 
Colorado,  8940 
New  Hampshire  et  al.,  6048  . 
Public  Service  tlectric  &  Gas  Co.  et  al., 

'  14439,  27491 
Sacramento  Municipal  Utility  District,  1286. 
9577.  10193.  10778,  15117,  20718,  21433, 
23113 
Safety  Light  Corp.  et  al.,  6136,  10932.  11343, 

20137 
Sequoyah  Fuels  Corp.,  2611,  12532 
Southern  California  Edison  Co.  et  al.,  941 
Southern  Nuclear  Operating  Co.,  Inc.,  3803, 

7405 
St.  Joseph's  Hospital  and  Medical  Center, 

6141 
Tennessee  Valley  Authority,  6748,  9578, 

11125,  18939,  21833,  27278,  28215 
Texas  Utilities  Electric  Co.,  6340 
TU  Electric  Co.,  8941 
Union  Electric  Co.,  26879 
University  of^ 
Puerto  Rico,  1287 
Texas,  1290,  3217 
Virginia,  4778 
Veterans  Administration  Medical  Center, 

8V43 
Virginia  Electric  &  Power  Co.,  2291,  3228, 

4503,8948,  11738,20537 
Washington  Public  Power  Supply  System, 

5028,  12349 
Western  Atlas  International,  Inc.,  25085 
Wisconsin  Public  Service  Corp.,  5495 
Wolf  Creek  Nuclear  Operating  Corp.,  15117 
Yankee  Atomic  Electric  Co.,  723,  27492 

Nuclear  Waste, Technical  Review 
Board 

NOTICES 

Meetings,  724,  3804,  8370,  10779,  10780,  22842 

Occupational  Information  National 
Coordinating  Committee 

See  National  Occupational  Infonnation 
Coordinating  Committee 

Occupational  Safety  and  Health 
Administration 

RULES 

Construction  safety  and  health  regulations: 
Asbestos,  tremolite,  anthophylhte,  and 

actinolite;  occupational  exposure,  24310 


Correction,  29119 
Construction  safety  and  health  standards: 
Asbestos,  tremolite,  anthophylite,  and 

actinohte;  occupational  exposure,  7877 
Safety  and  ^alth  standards: 
Asbestos,  tremolite.  anthophylhte.  and 

actinolite;  occupational  exposure,  24310 
.  Bloodbome  pathogens;  occupational 

exposure;  reporting  and  recordkeeping 
requirements,  12717 
Formaldehydr,  occupational  exposure,  2681, 
19262,  22290 
Correction,  24701,  27160 
Highly  hazardous  chemicals;  process  safety 
management.  6356,  23060 
Correction,  7847 
State  plans;  development,  enforcement,  etc.: 
North  Carolina,  10819 

PROPOSED  RULES 

Agriculture  safety  and  health  standards: 
Air  contaminants;  permissible  exposure  limits 
(PELs),  26001 
Construction  safety  and  health  regulations: 
Air  contaminanu;  permissible  exposure  limite 

(PEU),  26001 
Methylene  chloride;  occupational  exposure; 
correction.  387 
Construction  safety  and  health  standards: 
Methylene  chloride;  occupational  exposure. 
,        24438       , 
Longshoring  safety  and  health  regulations: 
Air  contaminants;  permissible  exposure  limits 
(PELs),  26001 
Marine  terminals: 
Air  contaminants;  permissible  exposure  limits 
(PELs),  26001 
Occupational  injuries  and  illnesses;  recording 
and  reporting: 
Fatality  or  multiple  hospiulization  accidents, 
21222 
Rulemaking  petitions: 
American  Federation  of  Labor  et  al.;  North 
Carolina  State  plan  withdrawal;  special 
evaluation  report  availability,  1889 
Safety  and  health  standards: 
Air  contaminants;  permissible  exposure  limits 

(PELs),  26001 
Hazardous  waste  operations;  training 

programs  accreditation,  4858,  8101 
Indoor  air  pollutants;  occupational  exposure. 

3095 
Methylene  chloride;  6ccupatJonal  exposure, 

24438 
Methylene  chloride;  occupational  exposure; 
correction,  387 
Shipyard  employment  safety  and  health 
standards: 
Air  contaminants;  permissible  exposure  limits 

(PELs),  26001 
Explosive  and  other  dangerous  atmospheres 

in  vessels  and  vessel  sections,  28152 
Methylene  chloride;  occupational  exposure, 

24438 
Methylene  chloride;  occupational  exposure; 
correction,  387 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Construction  Safety  and  Health  Advisory 
Committee,  19139 
Grants  and  coope^tive  agreements; 
availability,  etc.: 
OSHA  Training  Institute  education  centers: 
pilot  program,  9272 
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Occupational 

Targeted  training  program,  5912 
Meetings: 

Construction  Safety  and  Health  Advisory 
Committee,  19139 

Shipyard  Employment  Standards  Advisory 
Committee,  7800,  23600 
Nationally  recognized  testing  laboratories,  etc.: 

Canadian  Standards  Association,  23429 

United  Sutes  Testing  Co.,  Inc.,  22831 
State  plans;  standards  approval,  etc.: 
,  6129 

Califotaia,  14435 

Connenicut,  26876 

Iowa,  8166 

MarylariJ),  9272 

Nevada, 

New  Mexico,  12945 

Utah,  13384 

Vermont,  12946 

Washington,  12947 

Occopational  Safety  and  Health 
Review  Commission 

PROPOSED  RULES 

Procedure  rules: 
Practice  before  Commission,  20220,  27958 

NOTICES 

Meetings;  Sunshine  Act,  4247,  14750,  19457 

Office  of  Management  and  Budget 

See  Management  and  Budget  OfTice 

Office  of  United  SUtes  Trade 
Representative 

See  Trade  Representative,  Office  of  United 
States 

Overseas  Private  Investment 
Corporation 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  22842,  29108 
Meetings;  Sunshine  Act,  4511,  11989.  28773 

Oversight  Board 

NOTICES 

Meetings,  3656 

Meetings;  regional  advisory  boards: 
Regions  I  through  VI,  2796 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Power  plan  amendments: 
Columbia  River  Basin  Tish  and  wildlife 
program,  3077,  24519 

Packers  and  Stockyards 
Administration 

NOTICES 

Central  filing  system;  Sute  certifications: 

Oklahoma,  3612 
Red  meat  packing  industry;  concentration 

study  design,  875  r 

Stockyards;  posting  and  deposting:     ' 
Clay  County  Livestock,  Inc.,  AL,  ct  al., 

11283 
Dunn's  Horse  &  Tack  Sale,  AR,  et  al.,  19879 
Escalon  Livestock  Market,  CA,  et  al.,  28827 
Fanner  &  Stockman  Auction,  Inc.,  LA,  et 
al.,  19879 
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1-40  Livestock  Auction,  inc.,  AR,  ct  al., 

6212 
North  Iowa  Feeder  Pigs,  lA,  et  al.,  8742 
Parker,  Dean  H.,  21643 
S&J  Villari  Livestock,  DE,  5126 
Southern  Star  Stockyard,  Inc.,  AL,  et  al., 

3993 

Panama  Canal  Commission 

PROPOSED  RULES 

Regulatory  agenda,  17552 

Tolls  for  use  of  canal;  hearing,  13067 

Parole  Conunission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Prisoner's  parole  guidelines;  conspiracy 
conviction  effect,  21209 

PROPOSED  RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Theft,  forgery,  and  fraud;  "value  of  the 
property"  definition,  21221 

NOTICES 

Meetings;  Sunshine  Act,  4910,  6278,  13411, 

15119,  19456 
Organization,  functions,  and  authority 

delegations:  >■ 

Northeast  and  Southeast  Regions 

consolidation  into  Eastern  region,  etc., 
8492 

Patent  and  Trademark  Office 

RULES 

Patent  cases: 
Duty  of  disclosure  amendments,  2021 

PROPOSED  RULES 

Patent  cases: 
Fee  revisions,  21536 
Correction,  23257 
Patent  interference  practice,  2698 
Trademark  cases: 
Fee  revisions,  21536 
Correction,  23257 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Trademark  Affairs  Public  Advisory 
Committee,  19113 
Meetings: 
Patent  Law  Reform  Advisory  Commission, 

10464 
Trademark  Affairs  Public  Advisory 
Committee,  20077 

Peace  Corps 

PROPOSED  RULES 

Regulatory  agenda,  17556 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  6255,  11745 

Pennsylvania  Avenue  Development 
Corporation 

PROPOSED  RULES 

Regulatory  agenda,  17558 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  13392 
Meetings;  Sunshine  Act,  7846,  23457 


Pension  and  Welfare  Benefits 

Administration  ^  ^ 

NOTICES 

Employee  benefit  plans;  class  exemptions: 
Individual  life  insurance  and  annuity 

contracts  transfer  to  employee  benefit  ■ 
plans,  5019 
Individual  life  insurance  contracts  and 
annuities  transfer  to  participants, 
beneficiaries,  employers,  or  other 
employee  benefit  plans,  5189 
Thrift  Savings  Fund;  prohibited  transaction 
exemption  amendment,  8689 
Employee  Benefit  plans;  prohibited  transaction     , 
exemptions: 
Amgen  Retirement  and  Savings  Plan  et  al., 

5011 
Cisco  Systems,  Inc.,  et  al.,  24818 
Citizens  Federal  Bank,  F.S.B.,  et  al.,  12522 
Communications  Workers  of  America  et  al., 

15105 
Connecticut  National  Bank  et  al.,  19937 
EquiUble  Life  Assurance  Society  of  United 

States  et  al.,  12525 
FDC  Profit  Sharing  Trust  et  al.,  5018 
General  Electric  Pension  Trust  et  al.,  697 
Hi-Tech  Communications  Defined  Benefit 

Trust,  27792 
Lane,  Edward  S.,  D.D.S.,  et  al.,  8685 
Merrill  Lynch,  Pierce,  Fenner  &  Smith  Inc., 

3065 
Metropolitan  Life  Insurance  Co.  et  al.,  6529, 

13763 
Mountain  States  Bank  et  al.,  13766 
NCNB  Stable  Capital  Fund  et  al.,  27068 
Pilgrim's  Pride  Retirement  Savings  Plan  et 

al.,  699.  7800 
Publix  Super  Markets,  Inc..  et  al.,  27793 
Rena-Ware  Distributors,  Inc.,  et  al.,  15113 
Sheafson  Lehman  Brothers,  Inc..  11514 
Signet  Trust  Co.  et  al.,  19938 
Society  National  Bank  et  al...  22832 
Toplis  &  Harding,  Inc..  et  al.,  27071 
United  Mine  Workers  of  America  1974  et  al., 

11094 
United  States  Trust  Co.  of  New  York  et  al., 

699 
Vital  Signs.  Inc.,  et  al.,  24827 
WeUs  Fargo  Bank,  N.A.,  11097 
Wine  Group  et  al.,  3066,  11097 
Employee  Retirement  Income  Security  Act: 
Welfare  plans  with  participant  contributions; 
enforcement  policy,  23272  / 

Meetings:.  11536 
Employee  Welfare  and  Pension  Benefit  Plans 
Advisory  CouncU,  5021.  5022,  11730. 
11731,  20303^  20304.  21831.  21832. 
.  21998.  21^ 
Plan  administrators;  failure  to  file  timely  Form 
5500  annual  reports;  civil  penalties.  14436 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployerplans: 
Late  premium  payments  and  employer 
liability  underpayments  and 
overpayments — 
Interest  rates.  1643 
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Valuation  of  plan  benefits  and  plan  assets 
following  mass  withdrawal- 
Interest  rates,  1645,  S382,  8840,  11652. 
13042,  20764,  26605 
Withdrawal  liability;  notice  and  collection; 
interest  rates,  1646,  13041 
Single-employer  plans: 
Late  premium  payments  and  employer 
liability  tmderpayments  and 
overpayments;  interest  rates,  13040 
Interest  rates,  1643 
SufRcient  plans;  notice  of  intent  to  terminate; 
requirement  to  inform  plan  participants 
of  legal  effect.  22167 
Valuation  of  plan  benefits  in  single-employer 
plans — 
Adopting  additional  PBGC  rates; 
amendment,  26604 
Valuation  of  plan  benefits- 
Interest  rates  and  factors,  1644.  5048.  5381 
PROPOSED  RULES 
Regulatory  agenda,  17560 
Single-employer  plan: 

Premium  payments,  12666 
Multiemployer  plan: 

Premium  payments,  12666 
NOTICES 
Agency  information  collection  activities  under 

OMB  review,  3656,  11621 
Assessment  of  penalties  for  failure  to  provide 
required  information;  policy  statement, 
7605 
Multiemployer  plans: 
Bond/escrow  requirement;  exemption 
requests — 
Ryan- Walsh,  Inc.,  7408 
Withdrawal  liability;  arbitration  procedures, 
12951 

Personnel  Management  Office 

RULES 

Acquisition  regulations: 
Health  benefits,  Federal  employees;  contract 

terminations,  19387 
Health  benefits.  Federal  employees;  premium 
payments  on  letter  of  credit  basis,  14323 
Administrative  law  judges;  appointment,  pay, 

and  removal,  1367 
Employment: 
Military  and  civilian  retirees;  reemployment 
to  meet  exceptional  employment  needs, 
12405 
Performance  awards;  time  off  from  duty  as 

incentive  award,  14637 
Senior-level  and  senior  executive  service 
positions;  pay  setting  and  employment 
procedures,  10121 
Excepted  service: 
Performance  based  reduction  in  grade, 
removal  actions,  and  adverse  actions, 
20041 
Executive  Branch  employees;  financial 

disclosure,  qualified  trusts,  and  divestiture 
certificates,  11800 
Correction.  21854 
Former  National  Guard  technician 

appointments;  Schedule  A  authority,  17847 
Health  benefits.  Federal  employees: 
Annuitants  and  former  spouses;  reenroUment 

Correction,  23126 
Benefit  and  rate  changes  negotiations,  and 

nonrenewal  of  contracts,  19373 
Inpatient  hospital  charges  and  program 
benefit  payments;  limiutions,  10609 
Letter  of  credit  provisions,  14358 
Miscellaneous  program  changes,  21 189 
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Operation  Desert  Shield/Desert  Storm; 
coverage  continuation  during  military 
furlough  period,  10610 
Premiums;  direct  payment  for  annuitants, 
2979 
Pay  administration: 
Aggregate  limitation  on  pay,  3113 
Nonappropriated  fund  employees;  benefits 

portability,  12403 
Performance  management  and  recognition 
system,  23043 
Pay  rates  and  systems: 
Special  pay  adjustments  for  law  enforcement 

officers  in  selected  cities,  2431 
Special  salary  rate  schedules  for  recruitment 
and  retention,  26603 
Performance  management  system: 
Agency  performance  appraisal  systems; 
summary  rating  levels,  7319 
PoUtical  activity  of  Government  employees: 
Calvert  County,  MD;  partial  exemption, 
21189 
Prevailing  rate  systems,  7533,  19791 
Privacy  Act;  implementation,  20955 
Reduction  in  force;  retraining  and  placement 
assistance  programs;  advance  certification, 
21889 
Training  for  shoruge  occupations;  academic 
degree  training  requirement  exemption, 
19515 
Whistleblower  Protection  Act  bf  1989;  interim 
relief;  pay  and  benefits  administration,  and 
retirement,  health,  and  life  insurance 
benefits  for  employees  etc.,  3707 

PROPOSED  RULES 

Acquisition  regulations: 
Federal  Employees'  Group  Life  Insurance 
program;  policies  identification,  24704 
Conflict  of  interests,  11586 
Health  benefits.  Federal  employees: 
'Annuitants  and  former  spouses;  reenroUment, 
13667 
Pay  rates  and  systems: 
Special  salary  rate  schedules  for  recruitment 
and  retention,  26619 
Prevailing  rate  systems,  3032,  11586,  1192a 

19820 
Regulatory  agenda,  17532 
Retirement: 
Court  orders  affecting  retirement  benefits 
under  Civil  Service  and  Federal 
Employees  Retirement  Systems,  120 
Federal  Employees  Retirement  System- 
Spousal  survivor  annuities;  partial 
payment,  7666 

NOTICES 

Administrative  Careers  With  America 

(ACWA)  examination  procedures,  724 
Agency  information  collection  activities  under 
OMB  review,  5915,  5916.  6628,  9579, 
14740.  20307.  24277,  26671,  27492,  27804, 
27811,28888 
Committees;  establishment,  renewal, 
termination,  etc.: 
Federal  Labor  Advisory  Group,  7944 
Excepted  service: 
Schedules  A,  B,  and  C;  positions  placed  or 
revoked— 
Update,  4779,  7823,  11743,  21139,  26879 
Federal  Service  Labor-Management  Relations 

program;  study,  27079,  28011,  28555 
Meetings: 
Federal  Labor  Advisory  Group,  9141 
Federal  PrevaiUng  Rate  Advisory 

Committee.  6340.  7605.  19445.  20860, 
I  27279 


Federal  Salary  Council,  73,  3228,  4781, 

10509,  26671 
Interagency  Advisory  Group  Executive 

Committee,  12845 
Law  Enforcement  and  Protective 

Occupations,  Director's  Advisory 

Committee,  725,  4505.  10780,  19446, 

24688 
Privacy  Act: 

Systems  of  records,  27812 
Senior  Executive  Service: 
Career  reserved  positions;  list,  7952 
.Performance  Review  Board;  membenhip. 

5188 

Physician  Payment  Review 
Commission 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Research  and  analysis  to  support 

Commission's  advice  to  Congress  in 
specific  policy  areas.  24065 
Meetings,  14593.  22504 

Postal  Rate  Commission 

RULES 

Practice  and  procedure  rules: 
Domestic  mail  classification  and  rale 

schedules;  postal  rate  and  fee  changes; 
and  125-piece  walk-sequence  diaoount, 
20409 

PROPOSED  RULES 

Practice  and  procedure  rules: 
Postal  ratemaking  joint  task  force;  report  and 
conference,  24564 

NOTICES 

Meetings;  Sunshine  Act,  8170,  21700,  23616 
Post  office  closings;  petitions  for  appeal: 

Ben  Arnold,  TX,  11125 

Buckeye,  LA,  21434 

Fabyan,  CT,  9283 

MaskeU,  NE,  4896 

MUfay.  OK,  27080 

Nooksack.  WA,  4505 

Summit,  KY,  26672 

Village.  VA.  3448 
VisiU  to  faciUties.  4653.  8949.  9284.  18193 

« 

Postal  Senrice 

RULES 

Domestic  Mail  Manual: 
Matter  eUgible  for  second<lass  rates; 

provisions,  14357 
Miscellaneous  amendments,  21608,  21611 
Nonidentical-weight  pieces  mailings  paid  by 

precanceled  or  meter  stamps; 

documentation  requirements,  6557, 

20405 
Printed  educational  reference  charts,  27181 
Sharps  and  unsterilized  containers  and 

devices;  mailabiUty,  29028 
Special  bulk  rate  third-class  mail;  eUgibiUty, 

28464 
Third<lan  non-letter  mail;  125-piece  walk- 
sequence  discount,  5858 
Zip-«-4  and  Zip-f-4  barcoded  rate  presort 

requirements.  1519.  5778 
IntematicHial  postal  rates  and  fees: 
Express  Mail  International  Olympic  Service; 

implementation,  3553 
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Inteniationa]  priority  linnail;  eligibility 
requirements,  21033 

PIMN>OSED  RULES 

Domestic  Mail  Manual: 
Barcoded  rates  for  automation-compatible 

flat-size  mailpieces;  implementation, 

14525.  21367,  23072 
Indemnity  claims,  13327 
Penalty  mail;  preparation,  10224 
Sharps  and  unsterilized  containers  and 

devices;  mailability,  9402 
Special  bulk  rate  third<lass  mail;  insurance 

policy  promotional  materials;  eligibility, 

2702 
Vendor  presort  software  validation  program, 

12893 
Zip-f-4  and  Zip-t-4  barcoded  rate  mailings; 

preparation  requirements,  19698 
Intematioiial  postal  rates  and  fees: 
International  priority  airmail;  eligibility 

requirements,  10151 
System  Certiflcation  Program  Stage  II 
customer  requirements,  11593 

NOTICES 

Bulk  AO  service  to  Canada;  establishment, 

20137 
Domestic  rates,  fees,  and  mail  classifications 
Third<lass  125-piece  walk-sequence  non- 
letters,  5917 
International  postal  rates  and  fees: 
Canada;  international  surface  AO  mail,  380S, 

10389 
International  priority  airmail  rates,  850Q 
International  surface  air  lift  rates,  8499 
Meetings;  Sunshine  Act,  2636,  3673,  6782, 
10699,  12861,  15119,  20324,  21700,  24307, 
27844  I 

Privacy  Act:  I 

Computer  matching  programs,  1 1 125 
Systems  of  records,  7607 
Temporary  humanitarian  airlift  service; 
Estonia,  Latvia,  Lithuania,  and  former 
Soviet  Union  republics,  10509 

Presidential  Commission  on  | 
Assignment  of  Women  in  the 
Armed  Forces 

NOTICES 

Meetings,  10410,  18537,  23606,  28220 

Presidential  Documents 

PROCLAMATIONS 

Albania;  trade  agreement  with  U.S.  (Prdc 

6445),  26921 
Caribbean  Basin  Economic  Recovery  Act: 
Duty  reductions  for  certain  products  (Proc. 
6428),  19363 
China;  U.S.  copyright  protection  extension 

(Proc.  6413),  9647 
Generalized  System  of  Preferences: 
Amendments  (Procs.  6402,  6446,  6447),  4833, 
19067,  26969,  26981 
Imports  and  exports: 
Malaysia;  duty-free  treatment  afforded  under 
GSP;  amendments  (Proc.  6411),  9041 
Law  enforcement  and  crime: 
Los  Angeles;  restoration  of  law  and  order 
(Proc.  6427),  19359 
.  Romania;  trade  agreement  with  U.S.  (Proc. 
6449X  28033 
Trade: 
— '  Czech  and  Slovak  Federal  Republic 

Hungary;  extension  of  most-favored- 
nation  treatment  (Proc.  6419),  12865 
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Special  observances: 
American  Red  Cross  Month  (Proc.  6406), 

7313 
Bicentomial  of  the  New  York  Stock 

Exchange  (Proc.  6436),  21347 
Cancer  Control  Month  (Proc.  6416),  10413 
Day  of  Prayer,  National  (Proc.  6409),  8395 
Defense  Transportation  Day  and  Defense 
Transportation  Week,  National  (Proc. 
6434),  20397 
Education  and  Sharing  Day,  U.S.A.  (Proc. 

6421),  13265 
Farm  Safety  Week,  National  (Proc.  6423), 

17845 
Father's  Day  (Proc.  6448),  27345 
Flag  Day  and  National  Flag  Week  (Proc. 

6444),  24935 
Foster  Care  Month,  National  (Proc.  6441), 

21721 
Girl  Scouts  80th  Anniversary  Day  (Proc. 

6410),  8835 
Greek  Independence  Day:  A  National  Day 
of  Celebration  of  Greek  and  American 
Democracy  (Proc.  6417).  10737 
Gulf  of  Mexico,  Year  of  (Proc.  6399),  1365 
Heart  Month,  American  (Proc.  6403),  5973 
Huntington's  Disease  Awareness  Month, 

National  (Proc.  6438),  21583 
Infant  Mortality  Awareness  Day  (Proc. 

6432),  20393 
Irish-American  Heriuge  Month  (Proc.  6408), 

8255 
Law  Day,  U.S.A.  (Proc.  6429),  19371 
Loyalty  Day  (Proc.  6424)„  18795 
Maritime  Day,  National  (Proc.  6440),  21587 
Martin  Luther  King.  Jr.,  Federal  Holiday 

(Proc.  6401),  2671 
Mother's  Day  (Proc.  6430),  20191 
National  Amyotrophic  Lateral  Sclerosis 

.    Awareness  Month  (Proc.  6426),  19357 
National  Scleroderma  Awareness  Month 

(Proc.  6451),  28581 
National  Volunteer  Week  (Proc.  6418), 

12693 
Older  Americans  Month  (Proc.  6437),  21349 
Pan  American  Day  and  Pan  American  Week 

(Proc.  6422),  13621 
Prayer  for  Peace  Memorial  Day  (Proc. 

6442),  22143 
Public  Sirfety  Telecommunicators  Week, 

National  (Proc.  6414),  9971 
Public  Service  Recognition  Week  (Proc. 

6431),  20391 
Recycling  Day,  National  (Proc.  6420),  12989 
Safe  Boating  Week,  National  (Proc.  6415), 

10119 
Save  Your  Vision  Week  (Proc.  6405),  6787 
Small  Business  Week  (Proc.  6435),  20631 
Trauma  Awareness  Month,  National  (Proc. 

6433),  20395 
Visiting  Nurse  Associations  Week,  National 

(Proc.  6404).  6065 
Women  in  Agriculture  Day,  National  (Proc. 

6412).  9645 
Women's  History  Month  (Proc.  6400),  2429 
Worid  Trade  Week  (Proc.  6439),  21585 
World  War  II  SOth  anniversary 

commemoration  (Proc.  6443),  24179 
Year  of  Reconciliation  Between  American 
Indians  and  Non-Indians  (Proc.  6450), 
28579 
Year  of  the  American  Indian  (Proc.  6407), 
7873 
EXECUTIVE  ORDERS 
Armed  forces: 
Navy  and  Marine  Corps  Reserve  Officer 
promotions  (EO  12799),  12401 


Armenia;  trade  (EO  12798X  12175 
Committees;  establishment,  renewal, 
termination,  etc.: 
Executive  Council  on  Integrity  and 

Efficiency  (EO  12805X  20627 
President's  Council  on  Integrity  and 

Efficiency  (EO  12805),  20627 
Railroad  labor  dispute;  emergency  board 

(EO  12796),  11417.  11421.  11423 
Urban  Families,  America's,  National 
Commission  on  (EO  12792),  9165 
Defense  Department;  succession  of  authority  to 

Secretary  to  Defense  (EO  12787),  517 
Defense  Economic  Adjustment  Program  (EO 

12788),  2213 
Employee  rights  notification;  payment  of  union 

dues  or  fees  (EO  12800),  12985,  13413 
EURATOM;  U.S.  nuclear  cooperation  (EO 

12791),  8717 
Fetal  tissue  bank  establishment  (EO  12806), 

21589 
Foreign  assets  control: 
Government  property- 
Blockage  -  Yugoslavia  (EO  12808),  23299 
Blockage-Yugoslavia  (Serbia  and 
Montenegro)  (EO  12810),  24437 
Government  agencies  and  employees: 
Review  of  proposed  pay  increases;  authority 
delegation  (EO  12797),  11671 
Haitian  refugees;  suspension  of  entry  of  illegal 

aliens  into  U.S.  (EO  12807),  23133 
Immigration  Reform  and  Control  Act  of  1986, 
reporting  Tunctions;  authority  delegation 
(EO  12789),  5225 
Infrastructure  privatization  (EO  12803),  190i63 
Law  enforcement  and  crime: 
Los  Angeles;  restoration  of  law  and  order 
(EO  12804),  19361 
Libya,  aircraft  flying  to  or  from;  prohibitions 
on  overflight,  takeoff,  and  landing  (EO 
12801),  14319 
Presidential  Service  Certificate  and  Presidential 
Service  Bddge;  continuation  (EO  12793). 
10281 
Southwest  Asia  Service  Medal;  amendment 

(EO  12790),  8057 
Trade: 
Albania,  Azerbaijan,  Georgia,  Kazakhstan, 
Moldova,  Ukraine,  and  Uzbekistan; 
waiver  of  Trade  Act  of  1974  (EO 
12809),  23925 
Byelarus,  Kyrgyzstan,  and  Russian  ,  . 
Federation;  waiver  of  Trade  Act  of 
1974  (EO  12802),  14321 
Tajikistan  and  Turkmenistan:  waiver  of 
Trade  Act  of  1974  (EO  12811).  28585 

ADMINISTRATIVE  ORDERS 

Albania;  waiver  of  Trade  Act  of  1974 

restrictions  (Presidential  Determination 
No.  92-33  of  June  15,  1992  ),  28583 

Angola;  determination  that  has  ceased  to  be 
Marxist-Leninist  country  (Presidential 
Determination  No.  92-32  of  June  3,  1992  ), 
24933 

Angola;  foreign  assistance  (Presidential 

Determination  No.  92-16  of  February  18, 
1992),  7317 

Azerbaijan,  Georgia,  Kazakhstan,  Moldova, 
Ukraine,  and  Uzbekistan;  waiver  of  Trade 
Act  of  1974  restrictions  (Presidential 
Determination  No.  92-25  of  May  6,  1992), 
22147 

China;  reports  on  weapons  proliferation, 
human  rights,  and  trade  practices, 
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authority  delegatkMi  (Memorandum  of 
May  1«,  1992),  22409 
Ouna;  trade  agreement  renewal  (Presidential 
Determination  No.  92-12  of  January  31, 
1992),  19077 
Conventional  Forces  in  Europe  Treaty 

Implementation  Act;  authority  ddegation 
(Memorandum  of  February  13,  1992),  6663 
Defense  articles  and  services  eUgibility: 
Comoros  (Presidential  Determination  No. 
92-28  of  May  26,  1992),  24927 
Defense  Department  transfer  of  funds; 
authority  delegation  (Memorandum  of 
March  20,  1992),  11SS4 
fmergency  Refugee  and  Migration  Assistance- 
Fund;  contributions: 
Yugoslavia  refugees  (Presidential 

Determination  No.  92-9  of  December 
16,  1991),  329 
Ethiopia;  determinationt  that  has  ceased  to  be  a 
Marxist-Leninist  country  (Presidential 
Determination  No.  92-14  of  February  10, 
1992),  66S9 
European  Community;  discrimination  against 
U.S.  products  or  services  in  government 
procurement  (Presidential  Determination 
No.  92-22  of  April  22,  1992  ),  15217 
Export-Import  Bank;  credit  extension  to 
Latvia,  Lithuania,  and  Estonia 
(Presidential  Determination  No  92-11  of 
January  28,  1992),  3787 
Foreign  assistance  determinations: 
Ethiopia;  certification  under  Horn  of  Africa 
Recovery  and  Food  Security  Act 
(Presidential  Determination  No.  92-27  of 
May  26,  1992),  24925 
Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriation  Act; 
funds  withholding  (Presidential 
Determination  92-10  of  December  30, 
1991),  1071 
Foreign  Relations  Authorization  Act;  authority 

delegation,  1069 
Haiti;  emergency  funding  for  Organization  of 
American  Sutes  mission  (Presidential 
Determination  No.  92-13  of  February  4, 
1992),  5789 
Helsinki  Final  Act  implementation;  report  to 
Commission  on  Security  and  Cooperation 
in  Europe;  authority  delegation  to 
Secretary  of  Sute  (Memorandum  of 
February  10,  1992).  5367 
Imports  and  exports: 
South  Africa;  Export-Import  Bank 
restrictions  lifted  (Presidential 
Determination  No.  92-15  of  February 
18,  1992),  7315 
Ireland  and  Northern  Ireland;  contributions  to 
international  fund  (Presidential 
Determination  No.  92-24  of  April  27, 
1992),  20025 
Israel;  military  assistance  (Presidential 
Determination  No.  92-23  of  April  27, 
1992).  22145 
Kuwait  r^uilding  contracts;  report  to 
Congress;  authority  delegation 
(Memorandum  of  February  18,  1992),  7531 
Mexico;  countemarcotics  assistance 

(Presidential  Determination  No.  92-17  of 
February  26,  1992),  8569 
Most-favored  nation  trade  sutus;  continuation: 
China  (Presidential  E>etermination  No.  92-29 
of  June  2,  1992),  24539 
Narcotics;  major  producing  and  transit 
countries  certifications  (Presidential 
Determination  No.  92-18  of  February  28, 
1992).  8571 
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Refiigee  assistance;  Cambodian  and  Burmese 
refugees  (Presidential  Determination  No. 
92-19  of  March  16,  1992),  1 1553 
Social  Security  number  cards,  report  on 

proposed  changes;  authority  delegation  to 
Secretary  of  HHS  (Memorandum  of 
February  10,  1992),  24347 
Soviet  Union  (former);  humanitarian  assistance 
(Memorandum  of  January  21,  1992),  3111 
Syria;  suspension  of  GSP  eligibility  and  Chile, 
Peru,  and  Malaysia;  waiver  of  Trade  Act 
of  1974  restriction  (Memorandum  of  June 
15,  1992),  27137 
Trade: 
Armenia,  Belarus,  Kyrgyzstan,  and  Russia 
(Pmidential  Determination  No.  92-20  of 
April  3,  1992),  13623 
Czech  and  Slovak  Federal  Republic  and 
Hungary;  extension  of 
nondiscriminatory  treatment  to  products 
(Presidential  Determination  No.  92-2r  of 
April  10,  1992).  12863 
Trade  Act  of  1974;  determinations  and  waivers: 
Albania,  Armenia,  Azerbaijan,  Bulgaria, 
Byelarus,  Georgia.  Kazakhstan, 
Kyrgyzstan,  Moldova,  Mongolia, 
Romania,  Russia,  Ukraine,  and 
Uzbekistan  (Presidential  Determination 
No.  92-30  of  June  3,  1992),  24924 
Tajikistan  and  Turkmenistan  (Presidential 
Determination  No.  92-31  of  June  3, 
1992),  24931 
Turkey;  waiver  of  Trade  Act  of  1974 

restrictions  (Memorandum  of  June  15, 
1992),  27135 
United  Nations;  authority  delegation  to 
Secretary  of  Sute  to  pay  United  Sutes 
assessments  and  arrears  (Memorandum  of 
February  10,  1992),  5365 

President's  Conunission  on 
Management  of  A.I  J). 
Development  Programs 

NOTICES 

Meetings,  6861 

President's  Commission  on  White 
House  Fellowships 

PROPOSED  RULES 

Privacy  Act;  implemenUtion,  14669 

NOTICES 

Meetings,  22%,  10683 

President's  Education  Policy  Adyisory 
Committee 

NOTICES 

Meetings,  2119 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Administrative  detention  order,  23260 
Literacy  program  (GED  standard);  CFR 

•   correction.  9211 
Medical  escorted  trips,  21158 

NOTICES 

Contract  health  care  services;  reimbursemient 
and  medicare  allowable  rates;  policy 

r.sutement,  3217 
Environmental  sutements;  availability,  etc.: 

Edgefield,  SC,  12520 

Elkton,  OH,  3796 


Forrest  City,  AR,21I5 
Philadelphia.  PA,  3793 
Tracy,  CA.  10384 

ProspectiTe  Payncat 
Commissioa 

NOTICES 

Meetings,726,  11760,  23606 

PubUc  Health  Senrice 

See  Agency  for  Health  Care  Policy  and 

Research 
See  Agency  for  Toxic  Substances  and  Diiease 

Registry 
See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration 
5m  Centers  for  Disease  Control 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services 

Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 

RULES 

Orantt: 
Family  planning  services  where  abortion  is  a 
meUiod;  appropriated  funds  use, 
sUtutory  prohibition;  CFR  correction, 
13046 
Health  education  assistance  loan  program, 

28789 
Hospital  construction  and  modernization; 
Federal  right  of  recovery  and  waiver  of 
recovery,  8271 
Mental  health  professional  shortage  areas; 

designation  criteria,  2473 
Vaccine  injury  compensation;  health  insurance 
deduction  calculation,  28098 

NOTICES 

Acquired  Immunodeficiency  Syndrome 
(AIDS)  and  human  immunodeficiency 
virus  (HIV>related  diseases; 
investiga'tional  new  drugs,  expanded 
availability  through  parallel  track 
mechanism,  13250 
Agency  information  collection  activities  under 
OMB  review,  1188,  3760,  4763.  6834.  8889, 
10671,  12506,  13)53,  15094,  19916,  22783, 
24051,  28688 
Clinical  Laboratories  Improvement  Act: 
Laboratories  regulations,  7002 
Laboratory  test  systems,  assays,  and 

examinations,  specific  list;  categorization 
by  complexity,  7245 
Committees;  establishment,  renewal, 
termination,  etc.:  J! 

Scientific  Integrity  Advisory  Committee, 
6730,  9135 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Adolescent  family  life  demonstration 

program,  3506 
Capacity  building  at  Historically  Black 
Colleges  and  Universities  (HBCUs); 
demonstration  projects,  28522 
Family  planning  services,  19784 
Great  American  Workout;  cosponsorship  with 
President's  Council  on  Physical  Fitness 
and  Sports,  1751 
Indian  Health  Service  facilities;  inpatient  and 

outpatient  medical  care;  CY  ^. 

reimbursement  rates,  40S0  J 
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Medical  care: 
Indian  health  service- 
Contract  health  services;  reimbursenent 
rates;  evaluation  and  establishment, 
10671,  27262 
Meetings: 
Health  Promotion  and  Disease  Prevention 

Council,  40K),  23423 
ICD-9-CM  Coordination  and  Maintenance 

Committee,  270S9 
Internationa]  Conference  on  Nutrition,  2890 
National  Toxicology  Program;  Scientific 

Counselors  Board,  SI64,  10361.  22481 
National  Vaccine  Advisory  Committee, 

4638,  8767,  12837.  28689 
President's  Council  on  Physical  Fitness  and 

Sports,  14S84 
Scientific  Integrity  Advisory  Committee, 
6732,21293  | 

National  toxicology  program: 
Carcinogens  ninth  annual  report,  24806 
Carcinogens  sixth  annual  report,  6232 
Toxicology  and  carcinogenesis  studies — 
CI.  Acid  Red  114,21664 
CI.  Pigment  Red, ,  24648 
Chloral  hydrate,  etc..  21665 
Chlorinated  and  chloraminated  wat^r, 

23591 
Ethylene  thiourea.  23S92 
Fumonisin  Bl,  etc.,  1187,  22784 
Ganuna-butyrolactone,  22784 
Methyl  bromide,  23422 
Monochloroacetic  Acid,  21664 
Polysorbate  80,  2166S 
Probenecid,  1S09S 
Sodium  azide,  14731 
Titanocene  dichloride,  14732 
National  toxicology  program:  1991  annual  plan; 

availability.  19639  I 

Organization,  functions,  and  authority 

delegations:  | 

Administrator.  Alcohol.  Drug  Abuse,  and 

Mental  Health  Administration,  13114 

Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration.  27059 
Centers  for  Disease  Control,  412.  6329,  8878, 

10768,  15326.21120 
Commissioner  of  Food  and  Drugs,  10912 
Food  and  Drug  Administration,  3434 
Health  Resources  and  Services  J 

Administration,  9136,  19640,  28183 
Health  Care  Delivery  and  Assistance 

Bureau.  6509 
Health  Resources  Development  Bureau, 
Director,  20702 
Indian  Health  Service,  1272,  4051,  9261 
National  Institutes  of  Health,  5459,  13750, 
13751 
Privacy  Act: 

Systems  of  records,  11330,  13115 
Vaccine  information  materials: 
Diphtheria,  tetanus,  and  pertussis  (DTP) 
pamphlet;  addendum  availabiUty,  10361 

Railroad  Retirement  Board 

RULES 

Railroad  Retirement  Act: 
Employer  status  and  employee  status;  initial 

determinations  and  appeals,  4365 
Railroad  employers'  reports  and 

responsibilities;  earnings  requirements, 
4364 
Railroad  Unemployment  Insurance  Act: 
Automated  Clearing  House  system; 
contribution  requirements,  2676 
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Benefits  overpayments;  recovery  procedures. 

1378 
Sickness  benefits,  806 

PROPOSED  RULES 

Regulatory  agenda,  17568 

NOTICES 

Agency  information  collection  activities  under 
-      OMB  review.  4653,  5190,  6255,  7945,  8159. 
8692,  8787,  11126,  11760,  18534,  19651. 
20138.  21678,  22842,  24848 
Meetings: 

Actuarial  Advisory  Committee,  24835 
Meetings;  Sunshine  Act,  748,  3673,  5292,  14750 
Privacy  Act: 
Computer  matching  programs,  23115 
Systems  of  records.  28888 
Supplemental  annuity  program;  determination 
of  quarterly  rate  of  excise  tax,  1 1343. 
23437 

Reclamation  Bureau 

NOTICES 

Agency  information  coUection  activities  under 

OMB  review,  28537 
Contract  negotiations: 
Quarterly  status  tabulation  of  water  service 
and  repayment,  2778,  20289 
Environmental  statements;  availability,  etc.: 
Agency  projects;  Arizona  et  al.,  20288 
Allen  Camp  Unit,  Central  Valley  Project, 

CA,  et  al.,  1487 
Animas-La  Plata  Project,  CO  and  NM, 

18162 
Black  Canyon  of  Gunnison  National 

Monument,  CO,  19437 
Central  Valley  Project,  CA,  20288 
American  River  Bridge;  traffic  congestion 

reUef,  15098 
Arvin-Edison/Metropolitan  water  storage 
and  exchange  program,  5460 
Fryingpan- Arkansas  Project,  CO,  21300 
Lake  Berryessa  reservoir  area  management 

plan,  CA,  27474 
Los  Vaqueros  Project,  CA,  8151 
Middle  Green  River  Basin  study,  UT,  27062 
Milltown  Hill  Project,  OR,  1488 
San  Joaq&in  River  basin  resource 

management  initiative,  CA,  27986 
Savery-Pol  Hook  Project,  Colorado  River 
Storage  Project,  CO  and  WI,  et  al., 
1488 
Meetings: 
Trinity  River  Basin  Fish  uMl  Wildlife  Task 
Force,  14427  / 

Water  resources  pbmpin^discount  rate 
change,  3063  " 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Refugee  resettlement  program,  28689 
Social  services  for  refugees;  State  allocations, 
4536 

Regulatory  Information  Service  Center 

PROPOSEDltULES 

Unified  agenda  of  Federal  regulations,  16476 


Research  and  Spedal  Programs 
Administration 

RULES 

Aviation  economic  regulations: 
See  entries  under  Transportation  » 

Department. 
Hazardous  materials: 
Air  bag  inflators  and  modules  for  passive 

restraint  systems,  1874 
Cargo  tank  requirements;  compliance  date. 

364 
Hazardous  Materials  Transportation  Uniform 
Safety  Act  of  1990;  implementation- 
Program  procedures;  preemption  standard 
definition,  etc.,  20424 
Safe  transportation  training,  20944 
Correction,  22181 

PROPOSED  RULES 

Aviation  proceedings: 
See  entries  under  Transportation 
Department. 
Hazardous  materials: 
Hazardous  materials  transportation — 
Hazardous  materials  identification  systems; 

improvements,  24532 
Marine  pollutants,  3854,  6696 
International  Civil  Aviation  Organization's 
Technical  Instructions  for  Safe 
Transportation  of  IDangerous  Goods  by 
Air;  implementation,  1891 
Public  sector  training  abd  planning  grants, 
7474 
Pipeline  safety: 
State  grants;  allocation  formula.  7705 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc., 
2120.  2131,  2132,  5038,  5039,  6767.  8954. 
8955,  9306,  11654,  11984,  12851,  20728, 
20729,  23446,  27086,  27087 
Inconsistency  rulings,  etc.— 
New  York  City,  NY,  23278,  28235    . 
Hazardous  materials  transportation 

enforcement  cases  (1983-present);  decisions 
on  appeals,  2322 
Meetings: 
International  standards  on  transport  of 

dangerous  goods,  21851,  28768  — 

Pipeline  Safety  Advisory  Committees,  6275, 
6884 
Pipeline  safety;  waiver  petitions: 

Northwest  Pipeline  Corp..  6884.  12548 
Applications,  hearings,  determinations,  etc: 
New  York.  NY.  20730 

Resolution  Trust  Corporation 

RULES 

Affordable  housing  disposition  program; 

operation.  19500 
Bulk  sales  in  multifamily  afTordable  housing 

disposition  program;  lower  income 

occupancy  requirements;  policy  statement, 

24937 

PROPOSED  RULES 

Regulatory  agenda,  17756 

NOTICES 

Coastal  Barrier  Improvement  Act;  property 
availability: 
3-C  Ranch,  AZ,  18195 
Box  Elder,  CO,  18193 
Cave  Creek  Property,  AZ,  12846 
Forest  Lakes,  CO,  22279 
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Highlands  at  Mansfield,  NJ,  18194 

Lake  Houston  Land,  TX,  22279 

L'Aviance  Property,  FL,  12846 

Leslie  Canyon,  AZ,  22280 

Monte  Ne  Beaver  Lake  Campground,  AR, 
7609 

New  Orleans  East,  LA,  3806 

Ocean  Springs  property,  MS,  1 1 127 

Pen  Ryn  on  the  Delaware,  PA,  12847 

Pensacola  Land,  FL,  11127 

Queen  Creek  Property,  AZ,  7608 

Schwartz  Property,  MO,  6628 

Southdowns  at  Roxborough,  CO,  22013 

The  Planution,  FL,  18194 

Waterford  Landing,  TX,  22014 

Wickenburg  Inn  Property,  AZ,  1819S 
Ethics  OfTice  documents;  availability,  2796 
Forclosure  consent  and  redemption  rights; 

policy  statement;  central  address,  27990 
Foreclosure  consent  and  redemption  rights; 

policy  statement,  196S1 
Meetings;  Sunshine  Act,  1203,  3826 
Privacy  Act: 

Systems  of  records,  9141 
Real  property  disposal;  policy  statement,  6143, 
9155 

Rural  Deyelopment  Administration 

NOTICES 

Organization,  functions,  and  authority 
delegations,  1896 

Rural  Electrification  Administration 

RULES 

Electric  loans: 
General  and  pre-loan  policies  and  procedures 
common  to  insured  and  guaranteed 
electric  loans 
Correction,  4513 
Procedures  common  to  insured  and 
guaranteed  electric  loans,  1044 
Electric  loans,  insured  and  guaranteed; 
borrower  eligibility 
Correction,  5931 
General  and  pre-loan  policies: 
Procedures  common  to  insured  and 
guaranteed  electric  loans,  1044 
Organization,  functions,  and  authority 
delegations: 
Administrator  et  al.,  6285 
Telephone  loans: 
General  and  pre-loan  policies  and  procedures 
common  to  insured  and  guaranteed 
electric  loans 
Correction,  4513 

PROPOSED  RULES 

Rural  development: 
Distance  learning  and  medical  link  grant 

program,  21900 
Loan  payments  for  rural  development 

projects;  deferments,  26782 

NOTICES 

Electric  program  regulations  (bulletins); 

Federal  regulatory  review,  27212 
Environmental  statements;  availability,  etc.: 
Adams  Electric  Cooperative,  Inc.,  3612 
Associated  Electric  Cooperative,  Inc.,  6582, 

26644 
East  Kentucky  Power  Cooperative,  Inc., 

19879 
Panhandle  Rural  Electric  Membership 
Association,  15280 
Meetings: 
Lien  accommodations,  23076,  28481 


Telephone  borrowers:  prepayment  of  REA 
guaranteed  Federal  Financing  Bank  loans, 
10856 

Rural  Telephone  Bank   ' 

NOTICES 

Meetings;  Sunshine  Act,  5293,  20143 

Saint  Lawrence  Seaway  Deyelopment 
Corporation 

RULES 

Tariff  of  tolls;  incentive  tolls  program,  2471 
Correction,  10522 

PROPOSED  RULES 

Tariff  of  tolls;  incentive  tolls  program,  8103 
NOTICES 
Meetings: 
Advisory  Board,  581,  14443 

Science  and  Technology  Policy  Office 

NOTICES 

Biotechnology  products,  planned  introductions 
into  environment;  Federal  oversight  within 
statutory  authority;  policy,  6753 
Meetings: 
Life  Sciences  and  Health  Committee/ 
Science,  Engineering  and  Technology 
Federal  Coordinating  Council  (Genome 
Patent  Working  Group),  17935 
President's  Council  of  Advisors  on  Science 
and  Technology,  344^,  6762.  19140, 
21141,23604,27812 

Secret  Service 
NcmcES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
20570 

Securities  and  Exchange  Commission 

RULES 

Employee  benefit  plan  exemptive  rules;  phase- 
in  period  for  rule  16b-3;  extended,  28781 
Investment  companies: 
Operational  EDGAR  system;  adoption  of 

amendments,  18210 
Registered  open-end  investment  companies; 
illiquid  assets  percentage  increase,  9828 
Shareholder  communications;  forwarding  by 
banks  and  brokers  to  beneficial  owners, 
1096 
Operational  EE>GAR  system;  adoption  of 

amendments,  18223 
Penny  stock;  blank  check  companies 
registration,  18037 
Correction,J9119 
Public  utility  holding  companies: 
Operational  EDGAR  system;  adoption  of 
amendments,  18229 
Securities: 
Canadian  issuers;  registration  and  reporting 
system  modifications  and 
multijurisdictional  disclosure  system; 
correction,  10614 
Foreign  government  issuers — 

Ireland,  Italy,  and  Germany,  1375 
Penny  stock  disclosure  rules,  18004 
Shareholder  communications;  forwarding  by 
banks  and  brokers  to  beneficial  owners, 
1096 
Signature  guarantees;  acceptance  for  eligible 
guarantor  institutions,  1082 


Securities  companies: 
Operational  EDGAR  system;  adoption  of 
amendments,  18210 

PROPOSED  RULES 

Investment  companies: 
Structured  financings;  exclusion  from 
investment  company  defmition,  23980 
Penny  stocks;  designated  security  definition 

and  transactional  exemptiont,  18046  - 
Regulatory  agenda,  18421 
Securities: 
Securities  exemption  under  Regulation  E; 

registration  of  securities,  9825 
Short  sales.  24415 

Correction,  26891 
Small  business  initiatives;  capital  raising 
facilitation  and  compliance  burdens 
reduction,  9768 
Transfer  agent  services,  assumptiofi  or 
termination;  notification  requirement. 
1128 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  941,  4072.  9462,  13392, 
13393,  18196,  21679,  22280,  24688 
Clearance  and  settlement  reform  in  U.S. 

securities  markets;  Bachmann  Task  Force 
report  availability,  27812 
Investment  advisers;  registration  cancellations 

list,  6145 
Joint  industry  plan: 

Option  market  linkage  plan,  2612,  614^^ 
Meetings:  V 

Market  Oversight  and  Financial  Servio^ 
Advisory  Committee,  3449 
Meetings;  Sunshine  Act,  954,  5088,  3827,  4910, 
6059,  6641,  7433,  7434,  8170,  8383,  8960, 
9153,  9765,  10220,  10789,  11796,  12375, 
13412,  14452,  15119,  19162,  19331,  20143, 
^    20864,  21853,  22020,  22863,  23457,  24082, 

25108,  27510 
Options  price  reporting  authority,  21679 
Penny  stock  transactions;  risk  disclosure 
documents;  broker-dealer  exemption, 
18050,29119 
Privacy  Act: 

Systems  of  records.  14594 
Securities  uniformity;  uniformity  of  securities 

law;  annual  conference,  10390 
Self-regulatory  organizations: 
Qearing  agency  registration  applications— 
Participante  Trust  Co.,  5499,  12351,  17947 
Self-regulatory  organizations;  proposeM  rule 
changes: 
American  Stock  Exchange,  Inc.,  1502,  2937, 
3228,  3233,  3806.  4072.  4653,  4896.  4898, 
5030,  5280,  5497,  6146,  7409,  7825,  8693, 
9284,  10394,  15340,  20538,  21312,  24067, 
24277,  27822,  27991,  28221 
American  Stock  Exchange,  Inc.,  et  al.,  9290 
Boston  Stock  Exchange,  Inc.,  4224,  7413, 

10196,  11352, '19446,  21141,  21680,  24701 
Chicago  Board  Options  Exchange,  Inc., 

2617,  3077,  3234,  4226,  4505,  4655,  4782. 
4900,  4901,  6148,  7415,  9143,  9579, 
13393,  20308,  20539 
Cincinnati  Stock  Exchange.  Inc.,  2618,  5918, 

9297,  27990 
Delu  Government  Options  Corp.,  1773, 

22004,  24280 
Depository  Trust  Co.,  3657,  3658,  5282, 
6150,  6861,  7826,  10510,  10683,  12352, 
12533,  13395,  18534.  19319,  20541, 
22504,  28225 
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Government  Securities  Clearing  Corp.,  942, 
1774,  4075.  5191,  5499,  6538,  19654, 
24069-24072 
Intermarket  Clearing  Corp.,  9581,  19447 
International  Securities  Clearing  Corp.,  9580 
MBS  Clearing  Corp.,  3660,  6539 
Midwest  Clearing  Corp.,  7609^,  10197,  24520, 

28226 
Midwest  Securities  Trust  Co.,  4783.  7420 
Midwest  Stock  Exchange,  Inc.,  1195.  1291, 
2621,  6629,  7827,  9462.  11352.  21313, 
21683,  29108 
Midwest  Stock  Exchange,  Inc.,  et  al.,  2797 
Municipal  Securities  Rulemaking  Board, 
2938.  2939,  4657,  4912,  1 1622,  12534,     • 
15343.  27493 
National  Association  of  Securities  Dealers. 
Inc.,  726,  727,  946,  3235,  3449.  3451, 
4227,  4658,  5192,  5193,  6880,  7829,  8370, 
8701,  10780,  10933,  10936,  11625,  12354, 
-12951.  13396.  14596.  14597.  18535. 
18939.  20309,  21314,  21316,  21684. 
21686,  24074,  24281,  24835.  2782^ 
28541.  28542.  28889.  29109 
National  Securities  Clearing  Corp..  10197. 

10510,  14607,  14854 
New  York  Stock  Exchange,  Inc.,  728.  1196. 
1292.  1294,  1504,  1506.  1932,  2121,  3452, 
4229,  5295,  6630,  9298-9300,  9464, 
10198,  10511,  12356,  12357,  13399. 
17947,  19655,  20310,  20543,  20544, 
20719,  20720,  21434,  24075,  24283 
Options  Clearing  Corp.,  1776,  3808,  4231, 
4784,  4785,  4901,  5195,  5919,  6151,  7830, 
8160,  8949,  10201,  10513.  14608,  24284- 
24286 
Options  Clearing  Corp.,  Inc.,  22005,  22006 
Pacific  Stock  Exchange,  Inc..  1197.  1778, 
1780,  2122,  4660,  5920,  7832.  9583, 
18196,  18940,  21687,  28889,  29111 
Participanu  Trust  Co.,  947.  4076,  4232,  5511. 
17936.  19448,  19449,  22008.  24287,  27495 
Philadelphia  Depository, Trust  Co.,  5921 
Philadelphia  Stock  Exchange,  Inc.,  729,  730, 
3238,  4233,  5501,  6632,  7420,  7833-7836, 
9301-9303,  14855,  20312,  20313,  20546. 
21436.  21688.  24701 
Stock  Clearing  Corp.  of  Philadelphia.  10205 
Self-regulatory  organizations;  unlisted  trading 
privileges: 
Boston  Stock  Exchange.  Inc..  1198,  2797, 
5191,  6537,  ■?609,  8371,  9143,  12848, 
14595,  19450,  23439,  27080 
Cincinnati  Stock  Exchange,  Inc.,  3239,  4656, 
8372,  11128,  11622,  12848,  22506,  23116, 
23437,  27993 
Midwest  Stock  Exchange,  Inc.,  1198,  2799. 
3240.  4657,  5192,  6341,  6630,  7610,  8372, 
9144,  10206,  11128,  11622,  12848,  14595, 
18196,  19451,  21318, 12507,  23438, 
27081,  27825,  28544 
Pacific  Stock  Exchange,  Inc.,  2123,  3240, 
4660,  4661,  6049,  8373,  9145,  11129, 
11627,  14609,  21318,  23438,  27081,  27827 
Philadelphia  otock  Exchange,  Inc.,  1199, 
2800,  3240,  4662,  5196.  6050.  6341.  6633. 
7611,  8373,  9145,  10206,  11129.  11627. 
12849.  14609.  19451,  21319,  22507, 
23439,27081,27827,28544 
Applications,  hearings,  determinations,  ew.: 
Advantage  Growth  &  Treasury  Securities 
Trust  etal.,  24836 
*      AEGON  USA  Managed  Portfolios,  Inc.,  et 
al.,  24288 
AIM  Convertible  Securities.  Inc.,  et  al., 
20721 
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Alliance  Fund.  Inc.,  et  al.,  23439 
AMA  Family  of  Funds,  Inc.,  10938 
American  General  Spries  Portfolio  Co.  et  al., 

6153  \J 

American  Investment  Trust,  10514 
American  Oil  &  Gas  Corp.,  27825 
Apollo  Institutional  Investments,  Inc.,  5196 
Atlas  Institutional  Investments,  Inc.,  5197 
Atratech.  Inc.,  7837 

Bankers  National  Series  Trust  et  al.,  6050 
Bankers  Security  Life  Insurance  Society  et 

al.,  731 
Bell  Atlantic  Mutual  Funds.  Inc..  19658 
Bessemer  Securities  Corp.  et  al..  5197 
BMC  Fund.  Inc..  et  al.,  20550 
Boston  Capital  Tax  Credit  Fund  III  L.P.  et 

al.,  733 
Bull  &  Bear  Overseas  Fund  Ltd.  et  al.,  3078 
CM.  Life  Insurance  Co.  et  al.,  8161 
Canandaigua  Wine  Co.,  Inc.,  20722 
Capstead  Securities  Corp.  IV,  1499 
Caretenders  Health  Corp.,  24689 
Carnival  Cruise  Lines,  Inc.,  4507 
Cash  Management  Fund  et  al.,  1781 
Centerland  Fund  et  al.,  4662 
Chestnut  Street  Cash  Fund,  Inc..  12358 
Circuit  Systems.  Inc..  12543 
Citibank.  N.A..  21835 
Citius-Beta  Fund.  Inc..  22507 
Citius-Gamma  Fund.  Inc.,  22508 
College  Bound,  Inc.,  14856 
Collins  Industries,  Inc.,  11536 
Colonial/Hancock  Liberty  Trust,  21838 
Colonial  Advanced  Strategies  Gold  Trust  et 

al.,  13780 
Coltec  Holdings,  Inc.,  2124 
Comstock  Partners  Strategy  Fund,  Inc.,  et 

al.,  26672 
Continental  Airlines  Holdings,  Inc.,  18941 
Continental  Airlines,  Inc.,  18941 
Cortland  Trust,  Inc.,  et  al.,  2619 
Cypress  Fund,  Inc.,  11537 
Daiwa  Money  Fund  Inc..  5283 
Datametrics  Corp..  1 1627      ' 
Dean  Witter  Tax-Advantoged  Corporate 

Trust,  14740 
Dorchester  Master  Limited  Partnership,  579 
DR  European  Equity  Fund  Inc.,  17938 
Drexel  Bumham  Lambert  Group  Inc.,  1 1627 
East-West  Europe  Fund,  Inc.,  28226 
Eaton  Vance  Cash  Management  Fund  et  al., 
4786  - 

-  Echo  Bay  Finance  Corp.,  29112 

EFC  Sponsors  Corp.  Systematic  &  Single 
Payment  Investment  Plans  for 
Accumulation  of  Shares — 
Axe-Houghton  Fund  B,  Inc.,  11761 
Axe-Houghton  Stock  Fund,  Inc.,  11760 
Fund  of  America,  Inc.,  11762 
Seligman  Growth  Fund,  Inc.,  11763 
Emisphere  Technologies,  Inc.,  8163 
Equus  Investments  II,  L.P.,  et  al.,  3661 
Fenimore  International  Fund  Inc.,  2939 
Fidelity  National  Financial,  Inc.,  8163 
First  Investors  Corp.  et  al.,  27497 
First  North  American  Life  Assurance  Co.  et 

al.,  21689 
First  UNUM  Life  Insurance  Co.  et  al., 

21691,  21693 
First  Variable  Life  Insurance  Co.et  al., 

20548 
Fort  Howard  Corp.,  26675 
Galaxy  Fund  et  al.,  4077 
Gateway  Tax  Credit  Fund  III  Ltd.  et  al., 

11763 
GEICO  Tax-Advantaged  Series  Trust,  22843 


Government  Securities  Equity  Trust  et  al., 

26675 
Graham-Field  Health  Products,  inc.,  24689 
GTI  Corp..  23116 
Hartford  Lif(^&  Accident  Insurance  Co.  et 

al.,  24291,  24292 
Hercules  Institutional  Investments,  Inc..  5200 
Hermes  Institutional  Investments,  Inc.,  5201 
Hilliard  Lyons  Growth  Fund.  Inc..  6540 
Hubbell  Inc..  12544 
Hutton  AMA  Cash  Fund.  Inc.,  24840 
Hutton  California  Municipal  Fund  Inc.,  5031 
Hutton  Government  Fund,  Inc.,  24840 
Hutton  National  Municipal  Fund  Inc.,  24841 
Hutton  New  York  Municipal  Fund  Inc., 

5032 
IDS  Life  Insurance  Co.  et  al.,  28227 
IDS  Life  Insurance  Co.  of  New  York  et  al., 

22508 
International  Testing  Systems,  Inc.,  24689 
Intervisual  Books.  Inc.,  27825 
ISI  Growth  Fund,  Inc.,  7837 
ISI  Trust  Fund,  7838 
Kemper  Blue  Chip  Fund  et  al.,  28891 
Lazard  Special  Equity  Fund,  Inc.,  7838 
LifeFund  Account,  26881 
Lifetime  Gold  &  Precious  Metals  Trust  et 

al.,  6255 
Magma  Copper  Co.,  7945,  10782 
Mariner  Mutual  Funds  Trust  et  al.,  2296 
Mathers  &  Co.,  Inc.,  et  al.,  19452 
Mercury  Institutional  Investments,  Inc.,  5201 
Merrill  Lynch  Balanced  Fund  for 

Investment  and  Retirement  et  al.,  19321, 
21447 
Merrill  Lynch  Life  Insurance  Co.  et  al.,  1784 
Merrill  Lynch  Ready  Assete  Trust  et  al., 

20553 
MFS  Multimarket  Total  Return  Trust,  5923 
Mills  Value  Fund,  Inc.,  23606 
Mitchell  Energy  &  Development  Corp.. 

28545 
ML  Life  Insurance  Co.  of  New  York  et  al., 

11633,  11637 
ML  Venture  Partners  II,  L.P.,  et  al.,  14610 
Monarch  Investment  Series  Trust,  22843 
Monarch  Life  Insurance  Co.  et  al.,  22510 
Montgomery  Funds,  4788 
MONY  Legacy  Variable  Account  A,  3664 
MONY  Legacy  Variable  Account  L,  3664 
MONY  Legacy  Variable  Account  S,  3665 
Morgan  Stanley  Emerging  Markets  Fund. 

.    Inc.,  et  al.,  27826 
Municipal  Cash  Reserve  Management,  Inc., 

25092 
Municipal  Lease  Securities  Fund,  Inc.,  20139 
National  Home  Life  Assurance  Co.  et  al., 
14741  Y 

National  Value  Fund,  Inc.,  20557  V 

Nations  Fund  et  al.,  22844 
Neuberger  &  Berman  Advisers  Management 

Trust  et  al.,  4666 
New  Allied  Development  Corp-  10207 
Newcor,  Inc.,  1502 
New  York  Venture  Fund  et  al.,  22513 
North  American  Security  Trust  et  al,  9751 
North  Dakou  Double  Tax-Exempt  Bond 

Fund.  Inc.,  22845 
Nuveen  California  Performance  Plus 

Municipal  Fund.  Inc.,  et  al..  22514 
Nuveen  Municipal  Bond  Fund,  Inc.,  et  al., 

13401 
Octagon  Funds,  Inc.,  9465 
Olympus  Funds  Trust,  5033 
Olympus  Institutional  Investments,  Inc.,  5202 
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OMI  Corp.,  10782 

Oppenheimer  Asset  Allocation  Fund  et  al., 

24690 
Orion  Institutional  Investments,  Inc.,  5203 
Pacific  Horizon  Funds,  Inc.,  et  al.,  11765 
Pacific  Stock  Exchange,  Inc.,  11538 
Pacific  Waste  Management,  Inc.,  19140 
PaineWebber  America  Fund  et  al.,  25093 
PaineWebber  Classic  Flexible  Income  Fund 

Inc.,.  5284 
PaineWebber  Pathfinders  Trust  et  al.,  21838 
PaineWebber  T.C.,  Inc.,  22008 
Parkway  Cash  Fund,  Inc.,  20557 
Parkway  Tax-Free  Reserve  Fund,  Inc., 

20558 
Patriot  Private  Dividend  Term  Trust,  11129 
Pegasus  Institutional  Investments,  Inc.,  5202 
PFL  Variable  Annuity  Fund  I,  4668 
PFL  Variable  Annuity  Fund  III,  4669 
PFL  Variable  Annuity  Fund  IV,  4670 
PFL  Variable  Annuity  Fund  V,  4668 
PFL  Variable  Annuity  Fund  VI,  4670 
Phoenix  Laser  Systems,  Inc.,  20723 
Pilgrim  Corp.  Cash  Fund,  4903 
PU^im  Corporate  Cash  Fund,  3666 
Pilgrim  Money  Market  Fund,  2297 
Premier  Income  Fund,  22517 
Prime  Financial  Funds,  Inc.,  27827 
Principal  Mutual  Life  Insurance  Co.  et  al., 

28228 
Programming  &  Systems,  Inc.,  27993 
ProvidentMutual  Convertible  Securities 

Fund,  Inc.,  11538 
Providentmutual  Life  &.  Annuity  Co.  of 

America  et  al.,  736 
ProvidentMutual  Tax-Free  Moneyfimd,  Inc., 

6257 
Prudential-Bache  IncomeVertible  Plus  Fund, 

Inc.,  et  al.,  10685 
Prudential  Short-Term  Global  Income  Fund 

et  al.,  2800,  4234 
Public  Service  Electric  &  Gas  Co.,  7839 
Public  utility  holding  company  Tilings,  1 199, 
2124,  3080,  3810,  4671,  5502,  6257,  8163, 
8505,  9146,  9147,  9753.  10207,  10687, 
11632,  11638,  12544,  13785,  15345, 
18942,  20723,  20724,  22010,  22846, 
24077,  25097,  26882,  27828,  27829. 
28555,  28892,  28895 
Putnam  Adjustable  Rate  U.S.  Government 

Fund  etal.,  11639 
Quest  for  Value  Fund,  Inc.,  et  al.,  1787 
Renaissance  Fund,  Inc.,  27993 
Rocking  Horse  Child  Care  Centers  of 

America,  Inc.,  19141 
Rousseau  Capital,  Inc.,  21 142 
RSVP  Variable  Life  Account  One,  3667 
RXR  Dynamic  Government  Fund,  Inc., 

27279 
Ryan  Mortgage  Acceptance  Corp.  II,  19141 
Salomon  Brothers  Asset  Management  Inc.  et 

al.,  22517  , 

Salomon  Brothers  Institutional  Senes  Funds 

Inc.,  10782 
SanU  Barbara  Fund,  21842 
SBC  PortfoUo  Management  International. 

Inc.,  24692 
Separate  Account  LL  of  Lamar  Life 

Insurance  Co.,  23441 
SFT,  Inc.,  4673 

Shearson  FMA  Cash  Fund,  5033 
Shearson  FMA  Government  Fund,  5034 
Shearson  FMA  Municipal  Fundf  5035 
Shearson  Lehman  Appreciation  Fund  Inc.  et 

al.,  27830 
Shearson  Lehman  Brothers  Income  Trust  et 
al..  7421 
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Short-Term  InvestmenU  Co.  et  al.,  6156 
Short-Term  World  Income  PortfoUo  et  al., 

20314 
Sigma  U.S.  Government  Fund,  Inc.,  5285 
SMA  Life  Assurance  Co.  et  al.,  24693 
StarTrade  Fund,  Inc.,  27280 
State  Mutual  Life  Assurance  Co.  of  America 

et  al.,  28232 
Strong  Discovery  Fund  II,  Inc.,  et  al.,  26678 
SunAmerica  Capital  Appreciation  Fund, 

Inc.,  et  al.,  10783,  26680 
T.  Rowe  Price  New  Income  Fund,  Inc.,  et 

al.,  27836 
Tasmanian  Public  Finance  Corp.,  26883 
Taurus  Institutional  Investments,  Inc.,  5203 
Teachers  Insurance  and  Annuity  Association 

of  America  et  al.,  10938 
TRC  Companies,  Inc.,  2127 
Treats  International  Enterprises,  Inc.,  23442 
Unisys  Corp.,  4507 
United  Investors  Life  Insurance  Co.  et  al., 

10208 
UNUM  Life  Insurance  Co.  of  America  et  al., 

21694,  22521 
Vance  Sanders  Special  Fund,  737 
Vanguard  Adjustable  Rate  Preferred  Stock 

Fund,  5035 
Vanguard  High  Yield  Stock  Fund,  Inc.,  9466 
Variable  Life  Account  One.  3667 
Variable  Stock  Fund.  Inc.,  10688 
Vespucci  Income  Shares,  Inc.,  5204 
Viking  Equity  Index  Fund,  Inc.,  4903 
Viking  Money  Market  Fund,  Inc.,  10689 
Waddell  &  Reed  Funds,  Inc.,  et  al.,  27281 
Wedco  Technology,  Inc.,  22013 
Wells  Fargo  Investment  Trust  for 

Retirement  Programs,  17938 
Williamsburg  Fund,  Inc.,  27282 
Winterwood  Funds,  Inc.,  20315 
WorldCorp,  Inc.,  23116 
Xerox  Financial  Services  Life  Insurance  Co. 

et  al.,  14743,  23442 
Zeus  Institutional  Investments,  Inc.,  5205 
Zweig  Series  Trust  et  al.,  738 
Zweig  Tax-Free  Fund,  Inc.,  18197 

Meetings;  SniitUae  Act,  119a9 
Selective  Service  System 

PROPOSED  RULES 

Regulatory  agenda,  17574 
NOTICES 
Privacy  Act: 
Computer  matching  programs,  20724 

Sentencing  Commission,  United  States 

See  United  Sutes  Sentencing  Commission 

Severely  Distressed  Public  Housing, 
National  Conunission 

See  National  Conunission  on  Severely 
Distressed  Public  Housing 

Small  Business  Administration 

RULES 

Business  loan  policy: 

Accrued  interest,  10983 
Business  loans: 
Lenders  making  guaranteed  loans  of  $50,000 
or  less;  higher  interest  rates,  8573,  13267 
Microloan  demonstration  program,  3848 
Loans  to  Sute  and  local  development 

companies,  11907,  26769 
Organization,  factions,  and  authority 
delegations: 
Claims  review  committees,  26767 


Field  ofnc-s;  guaranteed  sureties,  524 
Small  business  size,  minority  small  business  and 
capital  ownership,  and  practice  and 
procedure  regulations;  amendments,  28779 
Small  business  size  standards: 
Accural  accounting  method,  2443 
Computer  programming,  data  processing, 
and  other  computer  related  services, 
27906 
Motor  vehicle  dealers  (new  and  used) 

industry,  4837 
Motor  vehicle  parts  and  accessories  industry, 

4839 
Nonmanufacturer  rule  waivers- 
Electric  motors;  termination,  27677 
Four  wheel  utility  trucks,  etc.,  6290 
Methanol,  etc..  18396 
Pneumatic  aircraft  tires,  20962 
Xerographic  printing  paper,  14638 
Petroleum  refining  industry,  18808  ^ 

PROPOSED  RULES 

Loans  to  Sute  and  local  development 
companies: 
Annual  report  filing  extension,  etc.,  1688 
Regulatory  agenda,  17576 
Small  business  size  standards: 
Nonmanufacturer  nie,  waivers- 
Automated  plasma  spray  and  computer 
tomography  systems  with  digital 
radiography,  14518 
Garden  tractors,  etc.,  6569 
Numerically  controlled  surface  grinders, 
index  paper,  and  offset  paper,  28814 
Petroleum  refiiUng  industry,  541 

NOTICES 

Agency  information  collection  aetlvities  under 
OMB  review.  3668.  7611,  10514,  13403, 
21843,  22848,  26683 
Commercial  and  fixed  rate  loans;  interest  rates, 

10515 
Disaster  loan  areas: 

Arkansas,  11977 

Arkansas  et  al.,  11977 

California,  9584,  21843,  27503.  28708 

District  of  Columbia  et  al..  1 1978 

Florida  et  al..  580 

Idaho,  5923,  6342 

lUmois,  20725,  28708 

Iowa  etal.,  11978 

Kansas,  10515 

Kentucky,  6342,  10515 

Maine,  5924 

Marshall  Islands,  761 1,  22849 

Maryland  et  al.,  4789 

Michipn,  5924 

Mississippi  et  al.,  1 1978 

Missouri,  10515      ■ 

Nebraska,  5924 

New  Jersey,  4081,  6342  * 

New  York,  9584,  17939 

New  York  et  al.,  6053.  6341 

Northern  Mariana  Islands.  580 

Oklahoma.  6342.  11979 

Oregon.  6342.  6633 

Pennsylvania,  20725 

Puerto  Rico,  5924,  8702 

South  Dakota.  13403 

Texas,  1295,  4789,  5924,  5925,  6633,  7612, 
8702,  9584,  10515,  11979,  13403 

Vermont,  11980 

Vermont  et  al.,  11980 

Virginia,  23607.  28896 

Washington,  6342 
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Washington  et  a].,  17939 
Grants  and  cooperative  agreements;  ' 

availability;  etc.: 

Microloan  demonstration  program,  6633 
Interest  rates;  quarterly  determinations,  14613 
License  surrenders: 

ANB  Venture  Corp.,  2623 

Capital  Corp.  of  America,  6343 

Creditanstalt  Capital  Corp..  26683 

Energy  Assets,  Inc.,  8374 

Revelation  Resources,  Ltd.,  1293 

Sowa  Capital  Corp.,  1295 

WFG-Harvest  Partners,  Ltd.,  2623 

Wilbur  Venture  Capital  Corp.,  8702 

Yusa  Capital  Corp.,  23607 
Meetings: 

Investment  Advisory  Council,  3810 

National  Advisory  Council,  21844  . 

National  Small  Business  Development 
Center  Advisory  Board,  8374 
Meetings;  regional  advisory  councils: 

AUbama,  8374 

Arkansas,  105  IS 

California,  21142,  21844 

Connecticut,  7612,  11130,  23607 

Rorida,  7612,  21844 

Georgia,  10516 

Hawaii,  1296,  17939 

Idaho,  21143 

Indiana,  7612 

Iowa,  1197«,  13403 

Kansas,  11130 

Maine,  14614 

Maryland,  17940 

Massachusetts,  21844 

Michigan,  14614 

Minnesou,  13403 

Mississippi,  8374 

Missouri,  11130,  19322,  21844 

Montana,  11979 

New  Hampshire,  19957 

North  Carolina,  1296,  11979 

Ohio,  8374,  14613 

Rhode  Island,  27503 

South  Carolina,  14614 

Texas,  10516,  11130,  11980,  14614.  21143 

Vermont,  19958 

Virginia,  17940 

West  Virginia,  11980 

Wisconsin,  19322 
Organization,  functions,  and  authority 
delegations: 

Agency  field  personnel,  6634 

Assistant  Administrator  for  Financial ' 
Assistance  et  al.,  23607     -  \ 

Field  officers;  loan  approval  authority 
increase,  2623 
Privacy  Act: 

Computer  matching  programs,  20725-^27 

Systems  of  records,  20726  I 

Small  business  investment  companies:      ' 

3%  preferred  stock  repurchase  program; 
commencement,  27503 

Maximum  cost  of  money;  debenture  rate, 
11130 
Applications,  hearings,  determinations,  etc.:         > 

err  GroupA'enture  Capital,  Inc.,  11131,     ' 
27504 

Commonwealth  Enterprise  Fund,  Inc.,  3811, 

^6683 
EQUICO  Capital  Corp.,  13404,  23608 
Legacy  Fund  Ltd.  Partners,  26683 
LYNX  Capital  Corp.,  21844 
Meridian  Venture  Partners,  13404 
MorAmerica  Capital  Corp.,  6343 
Norwest  Equity  Partners  IV,  13404 


7» 


\^ 


Sirrom  Capital,  L.P.,  27504 
Springfield  Capital,  Inc.,  26684 
White  Pines  Capital  Corp.,  9584 

Social  Security  Administration 

RULES 

Blood  donor  locator  service;  information  and 

records  availability;  correction,  956 
Social  security  benefits: 
Children  adopted  by  surviving  spouse,  3937 
Correction  of  earnings  records  after  time 
limitation  expiration,  21599 
Correction,  24308 
Cost  of  living  increase,  SSI  monthly  benefit 
amounts  increase,  average  of  total 
wages,  contribution  and  benefit  base, 
etc.,  1379 
Disability  and  blindness  determinations- 
Cardiovascular  system  listing,  23945 
Mental  disorders  in  adults;  listing,  24186 
Musculoskeletal  system  listings,  23946 
Disability  determinations — 
Continued  payment  of  benefits  during 
appeal,  1382 
New  entitlement  to  special  age  72  payments; 

limitation,  21598 
Old  methods  of  computing  primary 

insurance  amounts;  consolidation,  23155 
Social  Security  Act  (Titles  II  and  XVI) 

representative  payment;  compensation  of 
qualified  organizations  serving  as 
representative  payees,  23054 
Special  minimum  benefit;  reduction  in 
earnings  needed  for  year  of  coverage, 
22428 
Supplemental  security  income: 
Children- 
Disability  determinations;  correction, 
10286 
Income,  resources  and  exclusions;  exclusion 

of  interest  on  burial  spaces,  1383 
Social  Security  Act  (Titles  II  and  XVI) 

representative  paynjent;  compensation  of 
qualified  organizations  serving  as 
representative  payees,  23054 
Correction,  27091 

PROPOSED  RULES 

Supplemental  security  income: 
Financial  institution  account  policy; 
implementation,  22187 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  1189,  2107,  2919,  4763,  6232, 
8890,  11485,  18893,  24051,  27471 
Grants  and  cooperative  agreements; 
availability, -etc.: 
Federal  old-age,  survivors,  and  disability 

insurance,  12936 
Social  security  disability  program 

demonstration;  project  network,  18897  ^ 
Organization,  functions,  and  authority 
delegations,  5162,  6233,  24503,  24504, 
27471  ^ 

Privacy  Act: 
Computer  matching  programs,  25062 
Systems  of  records,  12322.  29094 
Social  security;  foreign  insurance  or  pension 
system: 
Austria,  1189 
Social  security  acquiescence  rulings: 
Bloodworth  v.  Heckler,  11961 
Branham  v.  Heckler;  Flowers  v.  HHS; 
significant  work-related  limitation  of 
function,  8463 
Difford  V.  HHS  Secretary;  medical  cessation 
of  disability,  9262 


Lidy  V.  Sullivan;  right  to  subpoena 
examining  physician  for  cross- 
examination  purposes,  18899 

Mazza  vs.  HHS  Secretary;  order  of 

effectuation  in  concurrent  application 
cases,  1190,  18899 

Melkonyan  v.  Sullivan;  timely  filing  for 
attorney  fees  under  Equal  Access  to 
Justice  Act,  9264 

Quinlivan  v.  Sullivan;  overpayment  recovery 
waiver;  "against  equity  and  good 
conscience,"  definition,  27783 

Rosenberg  v.  Richardson  and  Capitano  v. 
HHS  Secretary;  deemed  widow 
entitlement  when  legal  widow  entitle>d 
on  same  earnings  record,  28527 

Woodson  v.  Schwetker;  deemed  marriage 
provision  interpretation,  28S24,  28529 
Social  security  benefitsr 

Cost  of  living  increase,  SSI  monthly  benefit 
amounts  increase,  average  of  total 
wages,  contribution  and  benefit  base, 
etc.,  14585 
Social  security  number  cards;  new  legend  for 
temporary  work  authorization 
documentation,  28872 
Social  security  rulings: 

Child's  insurance  benefits;  full-time 

attendance  at  evening  high  school;  20- 
hour  per  week  requirement;  rescission, 
4213 

Consultative  examinations,  disability  cases 
and  medical  evidence  standards; 
rescissions,  1272 

Disability  insurance  benefits — 
Reduction  due  to  receipt  of  lump  sum 
workers'  compensation  payment, 
27780 
Reduction  to  zero  due  to  receipt  of  State 
disability  payments,  7596 

Equal  Access  to  Justice  Act;  administrative 
proceedings  on  remand  considered  part 
of  civil  action,  awarded  attorney  fees, 
18893 

Fee;  State  and  local  coverage,  9730 

Human  immunodeficiency  virus  (HIV) 
infection,  including  acquired 
immunodeficiency  syndrome  (AIDS); 
disability  rating  policy,  10221 

Overpayments  and  underpayments;  payment 
errors  calculated  from  first  error  to 
month  initial  determination  is  made, 
28873 

Privacy  Act  and  Freedom  of  Information 
Act  requests,  8131 

SoU  CtHiseryation  Senrice 

NOTICES 

Environmental  statements;  availability,  etc.: 
Ararat  River  Watershed,  NC  and  VA,  4944 
Bacon  Creek  Watershed,  KY,  8290 
Bedrock  Creek  Watershed,  ID,  24016 
Big  Limestone  Creek  Watershed,  TN.  8433 
Colorado  River  Basin  salinity  control 

program,  UT;  Uintah  Basin  Unit 

expansion,  10457 
Delaware  Sute  College  Aquaculture,  DE, 

17881 
Delmar  Community  Development,  DE, 

17881 
Dewitt-Rollover  Vegetotive  Project,  LA, 

24240 
Doyle  Creek  Watershed,  KS,  12290 
Gabions  Wall,  PR,  23077 
Gooseneck  Creek,  NY,  1896 
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Lakeside  Elementary,  WV,  1450 
Lower  Mud  River  Watershed,  WV,  21388 
Lower  North  River  Watershed.  VA,  4945 
Moniteau  Creek  Watershed,  MO,  11284 
Piscola  Creek  Watershed,  GA,  10857 
Pitchpine  Run  Watershed,  PA,  27019 
Talofofo  VUlage  Watershed,  GU,  26645 
Timbalier  Island  Vegetative  Project,  LA, 

24240 
Town  Branch  Watershed,  MO,  22709 
Trinidad  Lake  North  Watershed,  CO.  275 
Upper  North  Bosque  River  Watershed,  TX, 

23572  ^ 

West  Hackberry  VegeUtive  Project,  LA, 

24241 

Southeastern  Power  Administratimi 

NOTICES 

Bluestone  Hydropower  Project,  WV;  financial 

sponsor  selection,  7749 
Marketing  policy;  public  participation 

procedure,  5443 

Special  Counsel  Office 

PROPOSED  RULES 

Regulatory  agenda,  17550 

State  Department 

RULES 

Hostage  relief: 
Hostages  in  Iraq,  Kuwait,  and  Lebanon; 
benefits,  3282 
International  Traffic  in  Arms  Regulations; 

amendments,  15227 
Longshore  work  by  U.S.  nationals;  foreign 

prohibitions;  correction,  1384 
Passports: 
Cancellation  of  all  passports  designated  as 
valid  only  for  travel  to  Israel,  3282 
Visas;  immigrant  documentation: 

AA-1  immigrant  visa  program,  28978 
Visas;  nonimmigrant  documentation: 
Aliens  in  religious  occupations;  temporary 
admission.  341 

PROPOSED  RULES  '^ 

Defense  trade  regulations;  amendments,  19666 
International  Traffic  in  Arms  Regulations; 

amendments,  1886,  1888.  12774,  14671. 

27715 
Litigation;  service  of  process;  production  of 

official  information  and  testimony  of 

agency  employees  as  witnesses.  20656 
Regulatory  agenda.  17004 
Visas;  immigrant  documentation: 
AA-1  immigrant  visa  program.  15266 

NOTICES 

AA-i  immigrant  visa  program;  registration, 

28983 
AccountabiUty  review  board;  attack  on 

Ambassador's  residence  in  Lima,  14744 
Agency  information  collection  activities  under 

OMB  review.  1509.  9148.  10516.  14858, 

22523.  27994 
Antarctic  fishing,  conservation  measures; 

adoption  by  Commission  for  Conservation 

of  Antarctic  Marine  Living  Resources.  421 
Bridge  permit  applications: 

San  Francisco,  CA.  19453 
Cancelled  passports  endorsed  as  valid  only  for 

travel  to  Israel;  replacement,  3454 
Committees;  establishment,  renewal, 

termination,  etc.: 
Defense  Trade  Advisory  Group.  1 1343 
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Foreign  assistance  determinations: 
Iraq.  2804 
Senegal.  3668 
Grant  and  cooperative  agreement  awards: 
American  Council  of  Teachers  of  Russian/ 
American  Council  for  Collaboration  in 
Education  and  Language  Study  et  al., 
24522 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Discretionary  grant  programs;  Russian. 
Eurasian,  and  East  European  research 
and  training  program,  23444 
Man  and  biosphere  program.  948,  8787 
International  shipment  of  household  effects; 
transportation  procurement  procedures. 
7612 
International  traffic  in  arms  regulations; 

statutory  debarment,  1296 
Iraq;  submission  of  claims  to  United  Nations 
Compensation  Commission;  criteria.  421, 
28897 
Israel;  International  Atomic  Energy  Agency 

participation;  determination,  8374 
Meetings: 
Commission  for  Broadcasting  to  Peoples 

RepubUc  of  China.  10784,  18199.  22849 
Defense  Trade  Advisory  Group,  27082 
Fine  Arts  Committee,  11343 
.  Historical  Diplomatic  Documentation 
Advisory  Committee,  9303,  19322, 
28897 
Inter-American  Tropical  Tuna  Commission, 
United  States  Section  Advisory 
Committee,  9466 
International  Commission  for  Conservation 
of  Atlantic  Tunas.  United  Sutes  Section 
Advisory  Committee.  13787 
International  Communications  and 
Information  Policy  Advisory 
Committee.  11131.28545 
International  Investment  Advisory 
Committee.  4674,  20728,  23444 
International  Radio  Consultative  Committee, 

6053.  9303,  11344,  14614,  14857,  21696 
International  Telegraph  and  Telephone 
Consultative  Committee,  1297,  2298. 
3241.  4674,  5925,  6053,  11644,  11767, 
27837 
Oceans  and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee, 
17940 
Overseas  Schools  Advisory  Council,  18199 
Overseas  Security  Advisory  Council,  3241, 

11767 
Shipping  Coordinating  Committee,  2940, 
3241,  4675,  4904.  5925,  7840.  11981, 
18199,21143 
U.S.-Brazil  bilateral  talks  on 

telecommunications  and  information 
policy  and  technology,  4675 
Missile  tecluiology  proliferation;  sanctions: 
China  Great  Wall  Industry  Corp.  et  al., 

11768 
Glavkosmos  (Russia)  et  al,  21 143 
North  Korea  and  Iran,  11767,  15347 
Russian  and  Indian  entities,  21319 
Munitions  export  licenses  suspension: 
Japan  Aviation  Electronics  Industry  Ltd.  et 
al..  12849 
Munitions  export  licenses  suspensions: 

A.  Rosftnthal  (PTY)  Ltd.  et  al..  13152 
Of ganization,  functions,  and  authority 
delegations: 
Assistant  Secretary  for  African  Affairs. 
11132 


Deputy  Secretary.  13152 
Secretary  of  Sute,  6635 
Under  Secretary  for  Management,  1509 
Under  Secretary  for  Political  Affairs  et  al., 
2298 
Panama;  Immigration  and  Nationality  Act 
restrictions  (Pres.  Proc.  5829)  removed, 
1932 
Passport  travel  restrictions,  U.S.: 
Iraq  and  Kuwait,  6762 
Lebanon,  5925 
Suriname,  23608 
South  African  purchasers  for  Export-Import 

Bank  support;  certification,  14857 
U.S.  delegations,  private  sector  repreaenutives. 
7850 

State  Justice  Institute 

NOTICES 

Meetings;  Sunshine  Act,  6641.  13795 

Statistical  Reporting  Senrice 

See  National  Agricultural  Sutistics  Service 

Strategic  EoTironmental  Research  and 
DeTel(H>nient  Program  Scientific 
Advisory  Board 

NOTICES 

Meetings: 
Scientific  Advisory  Board.  22522 

Surface  Mining  Reclamation  and 
Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 

Alabama,  2004S 

Arkansas,  14796 

Indiana,  14350,  20048,  22653,  27928 

Kansas,  12717,  12718 

Kansas;  CFR  correction,  6481 

Kentucky,  13043 

Maryland,  1104 

New  Mexico,  12720,  27932 

North  Dakota,  807 

Ohio,  12723,  12727 

Texas,  5983,  13643,  21600 

Utah.  20051 

Wyoming,  12731 
Surface  coal  mining  and  reclamation 
operations: 

Permanent  regulatory  program; 

reinsutement  of  suspended  rule,  12461 

PROPOSED  RULES 

Abandoned  mine  land  reclamation: 

Fund  reauthorization,  3975 
Initial  and  permanent  regulatory  programs: 
Permanent  and  temporary  impoundments; 
statutory  distinction;  petition  denied, 
8102 
Reclamation  operations  and  underground 
mining  activities- 
Temporary  cessation  of  operations; 
correction,  4085 
Surface  coal  mining  and  reclamation 
operations — 
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Previously  mined  area  definition;  and  ofT- 
site  coal  preparation  plants; 
performance  standards,  206S 
Temporary  cessation  of  operations,  22^3, 
4085  I 

Underground  mining  activities — 
Temporary  cessation  of  operations,  2235, 
4085 
Permanent  program  and  abandoned  mine  Umd 
reclamation  plan  submissions: 
Indiana,  543,  21634 
Kentucky,  3601,  12775,  12776,  14818,  21636, 

21637 
Louisiana,  21639 
Maryland,  13680,  13682,  14820 
Ohio,  2066,  23176-23179,  27718 
Ohio.  12777-tl,  782 
Oklahoma,  12784 
Pennsylvania.  12785,  22673 
Texas,  1 136,  21640 
Utah,  2067,  13684,  14821,  23181 
West  Virginia,  12790 
Wyoming,  1137 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  304,  2576.  4642,  9271,  11619, 
14736,  21671,  23598 
Environmental  sutements;  availability,  etc.: 
Surface  Mining  Control  and  Reclamation 
Act;  State  and  tribal  reclamation 
program  grants,  6737,  8519 
Valid  eiiisting  rights  determinations: 
Belville  Mining  Co.;  Wayne  National  Forest, 
OH,  27269 

Susqaehaima  River  Basin  Commission 

NOTICES 

Interim  consumptive  use  fee  increase,  24521 
Hearing,  11132 

Technology  Administration 

PROPOSED  RULES 

Firearms,  toy,  Jook-alike,  and  imitation; 
marking'n^uirements,  2063 

NOTICES  ! 

Grants  and  cooperative  agreements; 

availability,  etc.: 
Advanced  technology  program,  21966 
National  critical  technologies  development  and 

advancement;  workshop,  566 

Tennessee  Valley  Authority 

RULES 

Freedom  of  Information  Act;  implementation, 
23531 


PROPOSED  RULES 

Freedom  of  Information  Act;  implementation, 

6300  I 

Regulatory  agenda,  17592  '  | 

NOTICES 

Acid  rain  program  designated  representative, 
9304,  9466,  9584,  9754,  10210,  10395, 
10516,  10689.  10785,  10943,  11132,  11344, 
11539 

Agency  information  collection  activities  under 
OMB  review,  4085,  8702,  8950,  10210, 
11133,  18204 

Meetings;  Sunshine  Act,  5930,  9598,  14452, 
21331,  25108 

Public  Utility  Regulatory  Policies  Act  of  1978: 
Dspersed  power  production  guidelines,  6239 
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Textile  Agreements  Implementation 
Committee 

See  Committee  for  the  Implementation  of 
Textile  Agreements 

Thrift  Depositor  Protection  Oyersight 
Board 

RULES 

Agency  name  change;  technical  amendment, 

4715 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation, 

26789 
Privacy  Act;  implementation,  24994 
Regulatory  agenda,  17760 

NOTICES 

Meetings,  9125,  21697  / 

National  Advisory  Board,  6762,  22849 
National  Housing  Advisory  Board,  6763, 
22849 
Meetings;  regional  advisory  boards: 

Regions  I  through  VI,  11644,  28708 
Thrift  institutions,  early  resolutions  and  assisted 
mergers;  hearing,  6266 

Thrift  Supervision  Office 

RULES 

Practice  and  procedure: 

Applications  restructuring,  14329 
Savings  associations: 
Appraisals,  12698 

Branching;  policy  statement^  12203 
Capiul— 

Residential  bridge  loans,  12706 
Directors,  officers,  employees,  and  agents; 

bonds,  12695 
Investment  portfolio  policy  and  accounting 
guidelines,  26989 

PROPOSED  RULES 

Federal  regulatory  review,  5080 
Regulatory  agenda,  17328 
Savings  associations: 
Branch  offices,  exclusive  leases,  and  similar 

agreements,  12760 
Capital- 
Intangible  assets,  12761 
Executive  officers,  directors,  and  principal 

shareholders;  loans,  12232 
Federal  Home  Loan  Bank  System;  required 

membership,  8732,  24944 
Operating  subsidiaries  and  service  ' 

corporations,  12226 
Voluntary  supervisory  conversions,  2061 

NOTICES 

Conservator  appointments: 
Advanced  Federal  Savings  Bank,  5288 
Alpha  Indian  Rock  Federal  Savings  &  Loan 

Association,  8956 
Carrollton  Homestead  Association,  F.A., 

12856 
Commonwealth  Federal  Savings  Bank,  14746 
CrossLand  Federal  Savings  Bank,  5288 
Delu  Federal  Savings  Bank,  22524 

'    Federal  Savings  Association  of  Virginia, 
14746 
First  South  Savings  Bank,  F.S.B.,  22524 
Hansen  Federal  Savings  Association,  5288 
Hansen  Federal  Savings  Bank,  5288 
Investors  Federal  Savings  Bank,  2314 
Irvington  Federal  Savings  Bank,  8956 
Lemont  Federal  Savings  Association,  8956 
Security  Federal  Savings  Association,  5288 


Shenandoah  Federal  Savings  Association,  . 

22524 
Ukrainian  Federal  Savings  &  Loan 

Association,  12856 
VisU  Federal  Savings  Association,  8937 
Receiver  appointments: 
Advanced  Savings  Bank,  F.S.B.,  3288 
Alpha  Indian  Rock  Savings  &  Loan 

Association,  8957 
Atlantic  Financial  Savings  Bank,  F.S.B.,        ^ 

14747 
Centre  Savings  Association,  F.A.,  8957 
Century  Federal  Savings  Bank,  FSB,  8957 
Chisholm  Federal  Savings  Association, 

14747 
Commonwealth  Savings  Bank  of  Virginia,    ^ 

FSB,  14747 
Connecticut  Federal  Savings  &  Loan 

Association,  14747 
Co-Operatve  Federal  Savings  Bank,  8957 
County  Bank,  F.S.B.,  14747 
CrossLand  Savings,  FSB,  5288 
Danbury  Federal  Savings  &  Loan 

Association,  14747 
Delta  Savings  Bank,  22525 
Executive  Savings  Bank,  FSB,  8957 
Federal  Savings  Bank,  FSB,  14747 
Federal  Savings  Bank  of  Virginia,  14747 
Fidelity  Federal  Savings  k  Loan 

Association,  8957 
First  American  Federal  Savings  Bank,  22523 
First  Commerce  Savings  Bank,  FSB,  8937 
First  Federal  Savings  &  Loan  Association 

Seminole  County,  F.A.,  14748 
First  Federal  Savings  Association 

Raleigh,  14748 
First  Federal  Savings  Association  of 

Chickasha,  8957 
First  Federal  Savings  Bank 

South  Dakota,  22525 
First  South  Savings  Bank,  Inc.,  22525 
First  Stote  Savings  Association,  14748 
Flagler  Federal  Savings  k.  Loan  Association, 

14747 
Hansen  Savings  Bank,  3288 
Hansen  Savings  Bank,  SLA,  5288  ^ 

Home  Federal  Savings  &  Loan  Association, 

F.A.,  5288 
Home  Federal  Savings  Association 

Kansas  City,  22525 
Investors  Savings  Bank,  F.S.B.,  2314 
Irving  Federal  Savings  &  Loan  Association, 

14748 
Irvington  Federal  Savings  &  Loan 

Association,  8958 
Lemont  Savings  Association,  8958 
Ludington  Federal  Savings  Bank,  8936    • 
Metrobank  Federal  Savings  &  Loan 

Association,  14748 
Metropolitan  Federal  Savings  &  Loan 

Association,  F.A.,  14748 
New  MeraBank  Texas,  FSB,  14748 
New  Metropolitan  Federal  Savings  Bank, 

8958 
Olympic  Federal  Savings  Association,  17943 
Pacific  Coast  Federal  Savings  &  Loan 

Association  of  America,  3815 
Pelican  Homestead  &  Savings  Association, 

5289 
Perpetual  Savings  Bank.  F.S.B.,  5289 
Progressive  Savings  Bank,  FSB,  14748 
Red  River  Federal  Savings  &  Loan 

Association,  F.A.,  14748 
Republic  Savings  Bank,  FSB,  8958 
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Security  Federal  Savings  Bank  of  Florida, 

5289 
Security  First  Federal  Savings  A.  Loan 

Association,  14749 
Sentry  Federal  Savings  Association,  14749 
Shenandoah  Federal  Savings  Bank,  22S2S 
SUte  Savings,  FSB,  14749 
Sunbelt  Federal  Savings,  FSB,  22325 
Tuskegee  Savings  ft  Loan  Association,  F.A., 

1936 
United  Federal  Savings  Bank,  14749 
United  Savings  of  America,  F.A.,  8957 
Valley  Federal  Savings  ft  Loan  Association, 

14749 
Vista  Federal  Savings  Bank,  8958 
Westerleigh  Federal  Savings  ft  Loan 

Association,  14749 
Receiver  appointments:  1st  Ohio  Savings  Bank, 
F.S.B.,  12857 
AmeriFirst  Federal  Savings  Bank,  12856 
Augusta  Federal  Savings  Association,  12856 
Bell  Federal  Savings  Bank,  12857 
Burleson  County  Federal  Savings 

Association,  12858 
CarroUton  Homestead  Association,  12857 
Central  Federal  Savings  Bank,  12857 
Colonial  Federal  Savings  Bank,  12857 
CJonnecticut  Savings  ft  Loan  Association, 

F.A.,  12857 
CorEast  Federal  Savings  Bank,  12857 
Davy  Crockett  Federal  Savings  Association, 

12858 
FarWest  Savings  ft  Loan  Association,  F.A., 

12857 
Guaranty  Federal  Savings  Association, 

12857 
Home  Federal  Savings  Bank,  12858 
Irving  Federal  Savings  &  Loan  Association, 

12858 
Jefferson  Federal  Savings  ft  Loan 

Association,  F.A.,  12858 
Monycor  Federal  Savings  Bank,  12858 
Newton  Savings  Bank,  FSB,  12858 
Security  Federal  Savings  ft  Loan 

Association,  12858 
Springfield  Federal  Savings  Association, 

12859 
Trustbank  Federal  Savings  Bank,  12859 
Ukrainian  Savings  ft  Loan  Association, 

12859 
Western  Savings  ft  Loan  Association,  12859 
Thrift  Financial  Report  (TFR)  data  collection; 

elimination,  2314 
Applications,  hearings,  determinations,  etc: 
AdvanUge  Bank,  S.S.B.,  3815 
Albany  Savings  Bank,  FSB,  6638 
Anchor  Savings  ft  Loan  Association,  22525 
Baraboo  Federal  Bank,  FSB,  22526 
Bargersville  Federal  Savings  Bank,  1936 
Blue  Ash  Building  ft  Loan  Co.,  6638 
Calumet  Federal  Savings  ft  Loan 

Association  of  Chicago,  1936 
Champion  Federal  Savings  ft  Loan 

Association,  1936  ^ 

Citizens  Federal  Savings  Bank,  22526 
Dolton-Riverdale  Savings  ft  Loan 

Association,  12859 
First  Federal  Bank  for  Savings,  22526 
First  Federal  Savings  ft  Loan  Association- 
Citrus  County,  22526 
Hardin  County,  6638 
Missoula,  6639 
Westchester,  22526 
First  Federal  Savings  Bank,  6639 
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Eastern  Ohio,  22526  .    •  • 

Iowa,  3815 

Western  Savings  ft  Loan  Association  et 
al.,  1936 
Gate  City  Federal  Savings  ft  Loan 

Association,  6057 
Heritage  Federal  Bank  for  Savings,  6639 
Highland  Federal  Savings  Bank,  1937 
Hinsdale  Federal  Bank  for  Savings,  22526 
Home  Federal  Savings  ft  Loan  Association 

of  Sioux  Falls,  6639 
La  Grange  Federal  Savings  ft  Loan 

Association,  22526 
Merit  Savings  Association,  24524 
Mutual  Savings  Bank,  FSB,  22527 
New  London  Savings  ft  Loan  Association, 

17943 
Northern  Federal  Savings  Bank,  22527 
Oshkosh  Savings  Bank,  FSB,  22527 
Peoples  Federal  Savings  ft  Loan  Association 

of  Bellevue,  24524 
Peoples  Federal  Savings  Bank  of 

Thomasville,  22527 
Reliable  Savings  Bank,  PaSa,  6639 
Southwest  Federal  Savings  ft  Loan 

Association  of  Chicago,  22527 
Suburban  Federal  Savings  ft  Loan 

Association,  3815 
Suburban  Federal  Savings  ft  Loan 

Association  of  Covington,  24524 
Su^or  Federal  Bank,  F.S.B.,  12859 
Thrift  Savings  ft  Loan  Co.,  24525 
United  Postal  Savings  Association,  6639 
United  Savfiigs  ft  Loan  Association,  22527 

Toxic  Substances  and  Disease  Registry 
Agency 

See  Agency  for  Toxic  Substances  and  Disease 
Registry 

Trade  RepresentatiTe,  Office  of  United 
States 

NOTICES 

Armenia;  trade  relations  agreement;  eftective 

date,  12846 
China: 
Market  access  barriers;  Section  302 
investigation,  10520 
European  Community: 

Oilseeds  subsidy  regime,  25087 
Generalized  System  of  Preferences: 
Articles  eligible  for  duty-free  treatment,  etc., 

21327 
Bosnia-Herzegovina,  Croatia,  Macedonia, 
and  Slovenia;  beneficiary  developing 
countries  designation,  21328 
Central  and  Eastern  Europe;  special  review, 

*581 
Impons  information  during  first  10  months 

(1991),  3834 
Trade  Policy  Staff  Committee;  GSP 

program  renewal;  hearings,  etc.,  9340 
Government-funded  construction  projects; 
countries  denying  market  opportunities, 
list,  19328 
Intellectual  property  righte  protection, 

countries  denying;  policies  and  practices 
China,  3084 
Foreign  countries  identification;  priority, 

2795 
.India,  3457,  7824 
Priority  foreign  countries  identification, 

19329 
Taiwan,  23605,  25091 


International  trade  agreements;  determinations: 

China,  28771 
Japan: 

Semiconductor  products  trade,  24081 
Meetings: 
Industry  Policy  Advisory  Committee  et  al., 

9597 
Intergovernmental  Policy  Advisory 

Committee,  3228 
Investment  Policy  Advisory  Committee, 

3457 
Services  Policy  Advisory  Committee,  3458 
Trade  Defense  Policy  Advisory  Committee, 

10389 
Trade  Policy  and  Negotiations  Advisory 
Committee,  3458 
Procurement;  foreign  government 

discrimination  against  U.S.  products  and 
services;  annual  report  compilation,  8958 
Russia;  trade  relations  agreement;  effective 

date,  27840 
Senior  Executive  Service: 
Performance  Review  Board;  membenhip, 
25092 
Thailand: 
Patent  protection,  9762 
Pharmaceutical  products,  patent  protection; 
acts,  policies,  and  practices,  5029 
Ukraine;  trade  agreement,  effective  date,  28771 
Unfair  trade  practices,  petitions,  etc.: 
Canada;  beer  and  malt  beverage  importation, 

308 
Canada;  beer  importation,  provincial 
practices,  14440 

Transportation  Department 

See  Coast  Guard 

See  Commercial  Space  Transportation  Office 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traflic  Safety 

Administration 
See  National  Transportation  Safety  Board 
See  Research  and  Special  Programs 

Administration 
See  Saint  Lawrence  Seaway  Development 

Corporation 

RULES 

Computer  reservation  system,  22643 
Minority  business  enterprises  participation  in 

DOT  programs;  airport  concessions,  18400 
Nondiscrimination  on  basis  of  handicap  in  air 

travel;  exemption,  12872 
Organization,  functions,  and  authority 
delegations: 
Administrators  and  Assistant  Secretary  for 

Administration,  27946 
Commandant,  Coast  Guard,  et  al.,  8581 

PROPOSED  RULES 

Aviation  economic  regulations:  ^ 

Technical  amendments,  3366  1    ^ 
Computer  reservation  systems,  19821 
Federal  regulatory  reform,  2136^ 
Federal  regulatory  review,  4744 
Legal  proceedings;  testimony  of  employees  and 

production  of  records,  9224 
Nondiscrimination  on  basis  of  handicap  in  air 
travel:  - 

Lift  boarding  devices  for  small  (commuter) 
aircraft;  workshop,  23555 
Regi4atory  agenda,  17012 
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NOTICES 

Agency  information  collection  activities  wilder 

OMB  review,  6267,  1340S  j 

Aviation  proceedings:  ' 

Agreeraente  filed;  weekly  receipts,  1933, 
2127,  3242,  4238,  4904,  6054,  7613,  8164, 
116*4,  12359.  12953,  14614,  15347, 
19141,  20140,  21437,  21845,  24293, 
26684,  27994 
Certificates  of  public  convenience  and 

necessity  and  foreign  air  carrier  permits; 
weekly  applications,  948,  2128,  3242, 
4238,  4904,  6054,  6343,  7613,  8165,  8950, 
11645,  12359,  12953,  14615,  15348, 
19141,  20140,  21437,  21845,  23117, 
24293,  26684,  27994,  28897 
Hearings,  etc.— 
Airline  of  the  Americas,  Inc.,  et  al.,  2128 
Airmark  Aviation,  Inc.,  8950 
Air  Resorts  Airlines,  21845 
Air  West  Airlines,  Inc.,  20140 
Alliance  Air,  Inc.,  3669^ 
Arizona  Airways,  Inc.,  8165 
Atlantic  Coast  Airlines  et  al.,  11768 
Destination  Sun  Airways,  10396 
Fine  Airlines,  Inc.,  9304 
Florida  Air,  Inc.,  6541 
Greenbrier  Airlines,  27837 
International  Cargo  Xpress,  Inc.,  1510 
Keene  Airways,  2299 
Northeast  Express  Regional  Airlines,  Inc., 

10395 
Patriot  Airlines,  Inc.,  8165  | 

Reno  Air,  Inc.,  8950  ' 

Ryan  International  Airlines,  Inc.,  19322 
Southeast  Airlines,  21438 
U.S.-Brazil  all-cargo  service  case,  6267 
U.S. -China  new  route  opportunities,  6881 
USAfrica  Airways,  Inc.,  28546 
West  Isle  Air,  Inc.,  20140 
Worldwide  Airline  Services,  Inc.,  20316 
International  cargo  rate  flexibility  level,  3082 
Standard  foreign  fare  level — 
Index  adjustment  factors,  2941,  17940, 
24695 
Committees;  establishment,  renewal, 
termination,  etc.: 
Aircraft  Accessibility  Federal  Advisory 
Committee,  424 
Employee  protection  program  investigations, 

8374 
International  cargo  rate  flexibility  level: 
Standard  foreign  fare  level- 
Index  adjustment  factors,  5926,  22280, 
27995 
Japan  charter  authorization  procedures; 
esublishment,  28546  ^      i 

Meetings:  | 

Conferences  in  Ocean  Shipping' Advisory 

Commission,  3082,  6635 
Medical  review  officers  providing  services 
for  DOT  regulated  employees; 
conferences,  17941 
Minority  Business  Resource  Center  Advisory 
Committee,  27838  i 

Open  skies  regime;  definition,  19323       I 
Secretarial  determinations: 
Argentina;  Ezeiza  International  Airport; 
airport  security,  9585,  28709 

Travel  and  Tourism  Administration 

RULES 

Facilitation  fee,  4154 

NOTICES 

Meetings: 
Travel  and  Tourism  Advisory  Board,  7369, 
22X26 
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Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

See  Comptroller  of  the  Currency 

See  Customs  Service 

See  Engraving  and  Printing  Bureau 

See  Fiscal  Service 

See  Foreign  Assets  Control  Office 

See  Internal  Revenue  Service 

See  Secret  Service  -' 

See  Thrift  Supervision  Office 

See  United  Sutes  Mint 

RULES 

Equal  opportunity  in  employment;  contract 
compliance;  CFR  Part  removed,  19377 

Multilateral  development  bank  actions; 
environmental  review,  24544 

Registration  of  representative  offices  of  foreign 
banks;  CFR  Part  removed,  21740 

PROPOSED  RULES 

Bank  Secrecy  Act  regulations;  Federal 

regulatory  review,  10307 
Federal  regulatory  review,  9401 
Regulatory  agenda,  17160 

NOTICES 

Agency  information  collection  activities  under 
=.OMB  review,  427,  428,  581,  744,  745, 
1309,  1512,  1513,  1790,  2136,  2312,  2313, 
2810,  2811,  3083,  3670,  3671,  3814,  4678, 
4679,  4908,  5286,  5287,  6276,  6346,  6885, 
6886,  7425,  7426,  7616,  7841,  7947,  8378, 
8379,  8703,  9149,  9468,  9469,  9757,  9758, 
10404,  10519,  10693,  10785,  10786,  11346- 
11348,  11649,  11791,  11986,  12549,  12852, 
13165,  13408,  13409,  14443,  14444,  14874, 
18204,  18205,  18950,  19455,  19660,  20318, 
20559-20569,  20731.  21440,  22017.  22018. 
22282.  22283.  23118.  23456,  24299-24301, 
25102,  26689,  27089,  27283,  27840,  28236, 
28547,  28769,  28770  » 

Bonds,  Treasury: 

2021  series,  6768,  19146 
Boycotts,  intiemational: 

Countries  requiring  cooperation;  list,  17942 
Committees;  establishment,  renewal, 
termination,  etc.: 
Customs  Service  Commercial  Operations 
Advisory  Committee,  25101 
Farm  Credit  System;  securities  exemption 

designation,  745 
Meetings: 
Customs  Service  Commercial  Operations 

Advisory  Committee,  8791,  22524 
Debit  Management  Advisory  Committee, 

11987 
Debt  Management  Advisory  Committee, 

1790,  7616 
National  Center  for  State  and  Local  Law 
Enforcement  Training  Advisory 
Committee,  6277 
Notes,  Treasury:  ' 
A-2002  series,  19151,  20731 
AB-1994  series,  27997 
AJ-1993  series,  308 
D-2001,  6773 
E-1999  series,  1791,2811 
F-1999  series,  12370,  13409 
H-1997  series,  2941,  4243 
J- 1997  series,  7427,  7841 
K-1997  series,  10693,  11543 
L-1997  series,  14444,  19328 
M-1997  series,  21145,  23455 
N-1995  series,  6771 
N-1997  series,  27800 
P-1995  series,  19156,  20731 


V-I994  series,  2943,  4243 
W-1994  series,  7429,  7841 
W-1996  series,  308 
X- 1994  series,  10695,  11543 
Y-1994  series,  14448,  19328 
Z-1994  series,  21147,  23455 
Organization,  functions,  and  authority 
delegations: 
Assistant  Secretary  (Domestic  Finance),  7841 
Assistant  SecreUry  (Management)  et  al., 

10404 
Commissioner  of  Internal  Revenue  et  al., 

23611 
Financial  Management  Service, 

Commissioner,  20731 
Insp«:tor  General,  23119 
Law  enforcement  officer  position;  maximum 

entry  age  for  original  appointment,  3671 
Rigorous  and  secondary  positions 

designations  for  purpose  of  federal 

employees'  retirement  system,  3671 
Secret  Service,  Director,  5926,  20319 
Treasurer,  23119,  26891 
Under  Secretary  for  Finance,  28904 
United  States  Mint,  Director,  25105 
Privacy  Act: 

Systemsof  records,  13900  ^ 

Senior  Executive  Service: 
Combined  Performance  Review  Board; 

membership,  5045 
Departmental  Offices  Performance  Review 

Board;  membership,  27284 
Departmental  Performance  Review  Board; 

membership,  21325 

Truman,  Harry  S.,  Scholarship 
Foundation 

See  Harry  S.  Truman  Scholarship  Foundation 

U.S.  Constitution 

NOTICES 

Certification  of  Twenty-seventh  Amendment, 
21187 

Uniformed  Services  University  of  the 
Health  Sciences       - 

NOTICES 

Meetings;  Sunshine  Act,  3247,  17946 

United  States'  Information  Agency 

PROPOSED  RULES 

Exchange  visitor  program: 

General  provisions — 

Insurance  regulations;  meeting,  8428 

Training  programs 
Meetings,  859 
Regulatory  agenda,  17596 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  2634,  10404,  26689,  26887 
Art  objects,  importation  for  exhibition: 
Al-Andalus:  The  Art  of  Islamic  Spain,  23456 
Andrea  Mantegna,  12551 
Dutch  and  Flemish  Seventeenth-Century 
Paintings:  The  Harold  Samuel 
Collection,  24304 
Egypt's  Dazzling  Sun:  Amenhotep  III  and 

His  World,  15355 
Kathe  Kollwitz,  10787 
Masterpieces  from  The  National  Gallery  of 
Ireland,  17943 
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Picasso  and  Things:  The  Still  Lifes  of 

Picasso,  6888 
Quedlinburg  Treasury,  8380 
Splendors  of  the  Ottoman  Sultans,  4908 
The  Etruscans:  Legacy  of  a  Lost 
Civilization;  From  the  Vatican 
Museums,  4908 
When  Kingship  Descended  from  Heaven: 
Masterpieces  of  Mesopotamian  Art  from 
Louvre,  2634 
Cultural  property: 
El  Salvador;  emergency  ban  on  pre-Hispanic 
material,  8792 
Grants  and  cooperative  agreement^ 
availability,  etc.: 
American  studies — 
Eastern  European  scholars  fellowship 
program,  21235 
Central  American  program  of  undergraduate 

scholarships,  8380 
Donated  books  projects,  4243 
Educational  and  training  programs  in  local 
government  and  public  administration; 
Commonwealth  of  Independent  States 
(CIS)  and  Georgia,  129S7 
Fulbright  Islamic  Culture  and  Civilization 

Today  program,  9759 
Hubert  H.  Humphrey  fellowship  program, 

9591 
Latin  American  and  African  secondary 
school  educators;  graduate  level, 
multidisciplinary  Winter  Institute  for 
Study  of  U.S.,  11543 
Private  non-profit  organizations  in  support  of 
international  educational  and  cultural 
activities,  2944,  2949,  6543,  6776,  8382, 
19661 
Private  non-profit  organizations — 
Albanian  educational  and  cultural 

exchange  program,  73 
Group  projects  for  international  visitor 

grantees,  2949 
International  exchange  program  for  post- 
secondary  school  students,  2944,  3243, 
3455 
Parliamentary  Exchange  Program,  6543 
Public  and  private  non-profit  organizations 
in  support  of  international  educational 
and  cultural  activities,  6777,  7617,  9592, 
9596,  17943,  24696 
Public  non-profit  organizations- 
Albanian  educational  and  cultural 

exchange  programs,  73 
Parliamentary  Exchange  Program,  6543 
Responsible  democracy  in  Baltic  States,  2946 
Samantha  Smith  memorial  exchange 

program;  youth  exchanges,  25105 
Summer  institute  for  English  language 
educators  from  South  Africa  and 
Namibia,  77 
University  development  program  in  business 
management  for  Estonia,  Latvia,  and 
Lithuania,  9761 
Meetings: 
Book  and  Library  Advisory  Committee, 

4909,  26887 
Cuba  Broadcasting  Advisory  Board,  5208, 

15355 
Cultural  Property  Advisory  Committee,  79, 

14874,  23255 
PubUc  Diplomacy,  U.S.  Advisory 

Commission,  745,  5208,  8382,  11650, 
18205,  24699 
Voice  of  America  Broadcast  Advisory 
Committee,  4909 
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United  States  Institnte  of  Peace 

NOTICES 

Meetings;  Sunshine  Act,  3088,  10220,  19331 

United  States  Mint 

PROPOSED  RULES 

Federal  regulatory  review,  7686 

NOTICES 

Coin  production;  determination,  29116 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for 
Federal  courts,  90,  2635,  20148 

Veterans  Afteirs  Department 

RULES 

Adjudication;  pension,  compensation, 
dependency,  etc.: 
Social  security  numbers;  mandatory 
disclosure,  27934 
Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Decisions  finality;  correction,  2320 
Institutionalized  patients;  pension  reductions; 

correction,  7847,  8578  ' 

Social  security  numbers;  mandatory 

disclosure,  8267 
Veterans'  Benefiu  Programs  Improvement 
Act  of  1991;  parents'  dependency  and 
indemnity  compensation  payments 
frequency,  remarried  surviving  spouses 
or  married  children  eligibility  for 
benefits  reinstatement,  etc.. 
Board  of  Veterans  Affairs: 
Appeals  regulations  and  rules  of  practice 
Correction,  20055 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice, 
4088 
Burial  in  national  cemeteries;  burial  of 

unclaimed  bodies  of  veterans,  29025 
Disabilities  rating  schedule: 
Human  immunodeficiency  virus  (HTV)- 
related  disabilities,  10134 
Correction,  11352 
Muscle  impairment  function  (diplopia)  and 
peripheral  nerve  diseases  evaluation, 
24363 
Freedom  of  Information  Act;  implemenUtion: 
Confidential  commercial  information; 
predisclosure  notification  procedures, 
22*29 
Life  insurance,  servicemen's  and  veterans' 
group: 
Maximum  amount  increase,  1 1909   - 
Loan  guaranty: 
Guaranteed  manufactured  home  loans,  home 
and  condominium  loans,  and  home 
improvement  loans — 
Maximum  permissible  interest  rates 
increase,  7655 
Lender  participation  fees,  827 
Medical  benefits: 

Vocational  rehabilitttion  and  education: 
Dependents'  educational  assistance;  pursuit 
and  enrollment  verification 
requirements,  24366 
Persian  Gulf  War  Veterans'  BenefiU  Act  of 
1991  and  Montgomery  GI  BUl-Active 
Duty;  implementation,  11910 
Seriously  disabled  veterans,  program 
extension;  correction,  28086 


Veterans  education- 
Enrollment  verification  by  telephone, 

24367 
Montgomery  GI  Bill-Active  Duty; 

changing  programs  of  education, 

29026 
Montgomery  GI  Bill-Active  Duty; 

eligibility  criteria,  29025 
-Officers  and  former  officers;  expanded 

benefit  payment,  14488 
Veterans  Education  and  Employment 

Amendments  of  1989  and 

Montgomery  GI  Bill-Active  Duty; 

implementation,  15022 
Veterans'  Employment  Training,  and 

Counseling  Amendments  of  1988; 

implemenUtioa;  correction.  28086 

PROPOSED  RULES 

Adjudication;  pensions,  compensatioo. 
dependency,  etc.: 
Burial  of  unclaimed  bodies  of  veterans,  1442 
Claims  based  on  exposure  to  ionizing 

radiation  (parathyroid  adenoma),  10853 
Exchange  of  evidence;  Social  Security      ^ 
Administration  and  Veterans  AfTairt  " 
Department,  24446 
Group  memorial  monuments,  1440 
Herbicides  containing  dioxin  (peripheral 
neuropathy/lung  cancer),  exposure; 
claims,  2236 
Mustard  gas  exposure,  chronic  effects;  death 

and  disability  claims,  1699 
Procedural  due  process  and  appellate  rights, 
29052 
Adjuducation;  pensions,  compensation, 
dependency,  etc.: 
Ionizing  radiation  exposure  claims;  ovarian 
cancer.  10449 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice, 
4131 
Disabilities  rating  schedule: 

Gynecological  system,  10450 
Federal  claims  collection;  offset  from 

compensation  or  pension  benefit  payments, 
3035 
Loan  guaranty: 
Home  loan  program  indebtedness;  collection 
waiver  application;  one-year  limit,  3975 
Lender  appraisal  processing  program;  lender 
participation  fee  requirement,  13068 
Regulatory  agenda,  17334 
Veterans  service  organizationa;  recognition, 

8852 
Vocational  rehabilitation  and  education: 
Regional  Office  Waivers  and  Compromises 
Committees;  standards  for  waiver  of 
benefit  and  home  loan  program  debtt 
collection,  15046 
RehabiliUtion  criteria  update,  26632 
Veterans  education- 
Changing  programs  of  education,  865 
Miscellaneous  amendments;  regulatory 

changes,  15047 
Montgomery  GI  Bill-Active  Duty; 
nonduplication  of  benefits,  9081 
Veterans  training;  time  limit  for  submitting 
employer's  certifications,  24447 

NOTICES 

Advisory  committees;  annual  reports; 
availability,  12551 

Agency  information  collection  activities  under 
OMB  review,  2949.  3458,  5289-5291,  6347, 
6639,  6640,  6778,  6779,  10405-10407. 
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Veterans 

12551-12553,  20732.  21444.  23611-23*13. 
27284.  27509 
Committees;  establishment,  renewal.        I 
termination,  etc.:  I 

Career  Development  Committee,  1 1 349 
Cooperative  Studies  Evaluation  Committee, 

19661 
Environmental  Hazards  Advisory 

Committee,  5208 
Merit  Review  Boards,  5208 
Structural  Safety  of  Veterans  Affairs 
Departm^t  Facilities  Advisory 
Committee.  19661 
Disciplinary  and  grievance  procedures,  ^15. 

8510 
Grants  and  cooperative  agreemente;        I 
availability,  etc.: 
Steward  B.  McKinney  Homeless  Assistance 
Act;  homeless  veterans  reintegration 
projects,  12345 
Ionizing  radiation  claims;  readjudication 

opportunity,  28236 
Legal  interpretations;  General  Counsel- 
precedent  opinions: 
Veterans  beneflu  under  VA  administer 
laws;  summaries.  2314 
Loan  guaranty: 
Percentage  to  determine  net  value  (^ 
property.  10216 
Meetings: 
Career  Development  Committee,  8511 
Cemeteries  and  Memorials  Advisory 

Committee,  21698 
Cooperative  Studies  Evaluation  Committee, 

8169 
Former  Prisoners  of  War  Advisory 

Committee,  9342 
Health  Services  Research  and  Development 
Scientific  Review  and  Evaluation 
Board.  23124 
Medical  Research  Service  Merit  Review 

Boards.  7431 
Prosthetics  Services  Advisory  Committee, 

27509 
Rehabilitation  Advisory  Committee,  1513, 

1J409      ' 
Rehabilitation  Research  and  Development 
Scientific  Review  and  Evaluation 
Board,  24305 
Secretary's  Educational  Assistance  Advisory 

Committee.  1514,  20319 
Special  Medical  Advisory  Group,  6889. 

27509  I 

Vietnam  and  Other  War  Veterans 

Readjustment  Advisory  Committee, 
2949.  12553 
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Wage  Committee,  952,  9342 
Women  Veterans  Advisory  Committee,  2317 
Metric  transition  policy,  28548 
Privacy  Act: 
Computer  matching  programs,  11349.  12859. 

20141 
Systems  of  records,  8792.  12374,  28003 
Real  property;  enhanced-use  leases: 
Baltimore  VA  Medical  Center  ("Loch 

Raven")  redevelopment.  8511 
Houston  VA  Medical  Center  development, 
8512 
Real  property's  enhanced-use  leases: 
Veterans  Affairs  Medical  Center. 
Washington,  DC,  23614 
Reports,  program  evaluation;  availability,  etc.: 

Post  traumatic  stress  disorder,  1514 
Senior  Executive  Service: 
Performance  Review  Board;  membership, 
952 

Veterans  Employment  and  Training, 
Office  of  Assistant  Secretary 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Job  Training  Partnership  Act — 
Employment  and  training  programs 
operation,  20132 

Victims  of  Crime  Office 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Discretionary  programs  (  FY  ),  5181 

Wage  and  Hour  Division 

RULES 

Alien  crewmembers  for  longshore  activities  in 
U.S.  porte;  attestations  by  employers,  182, 
10978 

Aliens  on  H-IB  visas  in  specialty  occupations 
and  as  fashion  models;  labor  condition 
applications  and  requirements  for 
employers,  W16 

Migrant  and  seasonal  agricultural  worker 
protection;  reporting  and  employment 
requirements  for  employers,  27342 
Administrative  hearing  requests;  address 

change,  5942 
Vehicle  liability  insurance  requirements,  3904 

Puerto  Rico;  Fair  Labor  Standards 

Amendments  of  1989;  minimum  wage 
provisions  implementation,  611,  1102 


Western  Area  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Salt  Lake  City  Area  Integrated  Projects,    ■ 
UT.  23401 
Floodplain  and  wetlands  protection; 

environmental  review  determination; 
availability,  etc.: 
Casper  Area  transmission  line,  WY,  8751 
Fort  Peck- Wolf  Point  Transmission  Line 

Rebuild  Project,  MT,  7583    , 
Lingle  Substation,  WY,  8752 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Western  regional  biomass  energy  program, 

1261 
Western  regional  biomass  energy  program; 
modification,  9124 
Power  marketing  plans,  etc.: 

Central  Valley  Project,  CA,  17904 
Power  rate  adjustments: 
Boulder  Canyon  Project,  AZ  and  NV,  24641 
Central  Valley  Project,  CA,  11073 
Salt  Lake  City  Area  Integrated  Projects, 
UT,  et  al.,  3053 
Transmission  rate  adjustments: 
Colorado  River  Storage  Project,  CO,  19619 
Pacific  Northwest-Pacific  Southwest  Intertie 

Project,  AZ,- 19903 
Parker-Davis  Project,  AZ,  19904 

White  House  Fellowships,  President's 
Commission 

See  President's  Commission  on  White  House 
Fellowships 

Workers'  Compensation  Programs 
Office 

RULES 

Federal  employees: 
Compensation  claims — 
Female  reproductive  organs,  15226 

PROPOSED  RULES 

Federal  employees: 
Compensation  claims;  lump-sum  payments; 
correction.  2814 

NOTICES 

Federal  Employees'  Compensation  Act;  fee 
schedule  adjustment.  5186 
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GUIDE  TO  FREEDOM  OF  INFORMATION  INDEXES 

Editorial  Note:  The  Freedom  of  Information  Act  (5  U.S.C.  552)  requires  Government  agencies  to  maintain  and  make  available 
for  inspection  and  copying  current  indexes  that  provide  identifying  information  on  certain  matters  issued,  adopted,  or 
promulgated  after  July  4.  1967.  Public  Law  93-502  (88  Stat.  1561)  requires  the  pubhcation  (with  exceptions)  and  distribution 
of  these  indexes  quarterly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  Register  from  information  submitted 
by  agencies  in  order  to  notify  the  public  of  the  availabilify  of  these  indexes  for  sale  or  inspection. 
¥m  Further  Infonnation  Contact: 

Mildred  L  Isler,  Office  of  the  Federal  Register.  National  Archives  and  Records  Administration,  Washington,  DC  20408 

(202)  523-5227  or  (202)  523-5229. 


Agancy  and  subagancy  name 


Dapartment      of 
Office  of  the  Secretary 


Department  of  Deferae,  De- 
partment of  ttie  Air  Force 


Index  title:  period  covered,  txief 
deacription  of  contents 


Department  of  Defense,  De- 
partment of  the  Anny,  In- 
formation Systems  Com- 
mand, Army  Publications 
Command  and  Printing 
Commartd 

Department  of  Education 
(ED).  Office  of  the  Assist- 
ant Secretary  for  Legisla- 
tion and  Public  Affairs 


Department  of  Energy,  Bon- 
Admirfistra- 


Dapartment  of  Health  and 
Human  Services,  Public 
Health  Service,  Centers  for 
Disease  Control  (HHS/ 
PHS/COC) 


Department  of  Health  and 
Human  Services,'  Public 
Health  Senrice,  Food  and 
Drug  Administration  (HHS/ 
PHS/FDA) 


DoD  Diractives  System  Quarterly  Index. 
Lists  DoO  Directives  and  DoO  Instnic- 
tions  numerically  and  by  subject  matter 
and  includes  final  opinions,  statements 
of  policy,  and  administrative  staff  manu- 
als that  affect  the  public 


Numerical  index  of  standard  publications 
(AFR  0-2).  Januaiy  2,  1992.  Lists  regu- 
lations, manuals,  and  pamphlets  togeth- 
er under  each  subject  series;  Kst  visual 
aids  and  recuning  pefiodk:als  separately 

Numerical  index  of  depailmental  fomw 
(AFR  0-9).  January  2,  1992.  Lists  forms 
numerically  within  each  category,  includ- 
ing accountable  fonns,  fomw  requiring 
storage  safeguards,  and  ot>soMe  forms 

DA  pamphlet  25-30  (Consolidated  Index 
of  Anny  Publications  and  Blank  Fomw) 
September  30,  1990.  Printed  in  micro- 
fictwonly 


ED  Index  contains  those  records  required 
by  Public  Law  90-23  (Freedom  of  Infor- 
mation Act).  The  index  is  a  guide  to  ED 
policies,  instruction  memoranda,  organi- 
zation function  statements,  guidelines, 
decisions  and  procedures  not  published 
in  the  Federal  Register.  Contains 
records  originated  since  May  4,  1980; 
updated  quarterly 

BPA  Manual  Index  dated  1-25-89  (12 
pages).  Policy,  procedural,  and  direc- 
tives material  indexed  by  subject  and 
BPA  Manual  chapter  nuri«ber 


Order  from;  price;  make  checks  payable 


Subecription  service  is  SI  3.00  annuaNy. 
Mail  certified  bank  check  or  postal 
money  order  to  the  Director,  Naval  Pub- 
Kcatkxw  and  Printing  Servwa,  Eastern 
Division,  Buikjing  4,  Sectkxi  D,  700 
Robbins  Avenue.  Philadelphia,  PA 
19111 


National  Technical  Information  Sennce, 
5285  Port  Royal  Road,  SpringfieM,  VA 
22161. 


CDC  Freedom  of  Infonnatton  Act  (FOIA) 
Index  contains  those  records  required 
by  the  Freedom  of  Informatkxi  Act  (P.L. 
90-23).  This  index  provkles  klentifying 
informatton,  by  program  and  subject,  for 
the  publK  as  to  any  matter  issued, 
adopted,  or  promulgated  after  July  4, 
1967,  and  not  published  In  the  Federal 
Register.  Index  is  updated  quarterly 

Analyst  Operations  Manual:  Training  infer- 
matkxi,  instnictkxw  and  procedures  for 
new  laboratory  personnel 


For  irwpaction.  copylr«g,  or 
information  contact 


National  Technteal  Infonnation  Service, 
Order  Preprocessing  Section,  5285  Port 
Royal  Road,  SpringfieM.  VA  22161 


Freedom  of  Infomtatton  Officer,  Depart- 
ment of  Educatton,  Offfce  of  Legislatkxi 
and  Pubtk:  Affairs,  400  Maryland  Ave., 
SW..  Waahington,  DC  20202 


The  public  may  r«/iew  the  index,  obtain  a 
copy  of  the  index,  without  charge,  or 
secure  further-  infonnatkxi  concerning 
the  contents  of  the  records  listed  by 
contacting  Bonneville  Power  Administra- 
tion's Offtoe  of  Media  Relations.  905 
NE.  11th  Avenue,  Portland.  OR  97232, 
or  the  Washington,  DC,  Offkw,  Forrestal 
Buikling,  Room  8G-033, 1000  Independ- 
ence Ave..  SW.,  Washington,  DC  20585 


PubHc  Inquiries,  Communwatkjns  and 
Management  Analysis  OffK«.  Centers 
for  Disease  Control.  Atlanta.  GA  30333. 


•^ 


Natkjnal  Technical  Infonnation  Service, 
U.S.  Department  of  Commerce.  5285 
Port  Royal  Rd.,  SpringfieM.  VA  22161. 
Accesston  #PB85-211639:  $46.50  for 
paper  copy,  S6.50  for  microfiche 


For  inspection  and  copying:  Director  for 
Freedom  of  Information  and  Security 
Review.  OASO(PA).  Waahington,  DC 
20301 

Telephone  202-697-1171 

For  additional  Information:  OSO  Federal 
Register  Liaison  Officer,  Washington 
Headquarters  Services,  Washington.  DC 
20301 

Telephone  202-697-4111 

Chief,  Base  Intomwtnn  Management  at 
nevest  Air  Force  installation 


Chief.  Base  liiformatkxi  Management  at 
nearest  Air  Force  inetalalion 


Director.  Anny  PuWteatkxw  and  Pnnting 
Command,  Hoffman  Bklg..  Alexandria. 
VA  22331-0302 


Office  of  Legislation  and  Pubik:  Affairs. 
Document  Review  Center,  400  Mary- 
land Ave.,  SW.,  Washington,  DC  20202 

Telephone  245-8907  or  472-3850 


BonnevHle  Power  Administration  offkjes 
listed  in  previous  cokjmn  or  BPA  Areas 
and  Dislncts  at  the  foik>wing:  1500  NE. 
Innng.  Portland,  OR  97206;  201  Queen 
Anne  Ave.,  N.,  Seattle,  WA  96109;  U.S. 
Cthse.  West  920  Riverside  Ave.,  Spo- 
kane, WA  99201;  West  101  Poplar  SL, 
WaHa' Walla.  WA  99362;  U.S.  Federal 
BMg.,  211  E.  7th  Ave.,  Eugene,  OR 
97401;  800  Kensington,  Missoula,  MT 
59801;  u:s.  Federal  BMg.,  301  Yakima 
St,  Wenatchee,  WA  98807;  1650  Hoilt- 
park  Dr.,  Maho  Falls,  ID  83401;  and  550 
West  Fort  Street.  Boise,  ID  83724 

Public  Inquiries.  Communications  and 
Management  Analysis  Offioe.  Centers 
for  Diaeaac  Control.  Atlanta,  GA  30333 


Food  and  Drug  Adrhinistratton,  Freedom 
of  Informatwn  Statt,  HFI-35,  5600  Fwh- 
ers  Lane,  RockvHIe,  MD  20857  (FDA/ 
FOIS/HFI-35) 


FEDERAL  REGISTER  INDEX, 


1992 


Agefwy  and  subagency  name 


Index  title:  period  covered,  t)rie( 
deaciiption  of  contents 


Order  from;  price;  make  checl«  payable 
to— 


Bio-research  Monitoring  Manual  for  Super- 
visory Investigators,  NCTR  Nonclinical: 
Or)e-weel(  course  conducted  by  the  Na- 
tional Center  for  Toxicological  Research 

Center  for  Drugs  and  Biologies  Staff 
Manual:  Primarily  corwemed  with  ttie 
preparation  and  review  of  documents 
within  the  Center  for  Drugs  and  Biolog- 
ies 

Center  for  Food  Safety  and  Applied  Nutri- 
tion Daily  Operating  Guide:  Primarily 
corKerr>ed  with  tlie  preparation  and 
review  of  documents  within  tfie  Center 
for  Food  Safety  and  Applied  Nutrition 

Center  for  Veterinary  Medicine  Policy  and 
Procedures  Manual:  Primarily  concerned 
with  the  preparation  and  review  of  doc- 

■  uments  within  the  Center  for  Veterinary 
Medicine 

Compliance  Policy  Guides:  Statements  of 
FDA  compliance  policy,  including  those 
statements  which  contain  regulatory 
action  guidance  Information 


Compliance  Program  Guidance  Manual: 
Programs,  plans  and  instructions  direct- 
ed to  FDA  field  operations  for  Program 
Management  System  (PMS)  project  im- 
plementation 

Drug  Autoanaiysis  Manual:  A  manual  of 
automated  methods  which  provides 
content  uniformity  test  specifications  in 
USP  XVII  and  NF  XII.  Provides  assur- 
ance of  homogeneity  within  a  single  lot 
for  a  safe  and  effective  drug  supply. 
Specifications  are  for  all  table  mono- 
graphs  where  ttie  active  ingredient  is 
present  In  low  quantities  (usually  50  mg. 
or  less) 

EDRO  Data  Codes  Manual:  Computer 
code  information  for  program  manage- 
ment system  projects  used  for  reporting 
project  information  into  the  Program 
Oriented  Data  System  (PODS) 

Field  Management  Directives:  FDA  field 
policy  in  the  areas  of  operatiorw  man- 
agement, planning  and  budget,  program 
management ' 

Inspection  Operations  Manual:  Standard 
operating  Inspectional  and  investigation- 
al procedures  and  instructions  used  by 
FDA  Investigational  personnel 


Inspector  Training  Manual:  Basic  training 
manual  for  food  and  drug  inspectors 
and  Inspection  techniques 


For  inspection,  copying,  or  additional 
information  contact 


Inspector's  Manual  for  State  Food  and 
Drug  Officials:  Two-part  manual— Part 
(1):  operations  section  contains  inspec- 
tional and  investigational  procedures. 
Part  (2):  program  section  outlines  the 
specific  recommended  inspectional  pro- 
cedures applicable  to  a  particular  prob- 
lem area,  commodity  or  regulated  Indus- 
try. Similar  in  content  to  the  Inspection 
Operations  Manual,  except  for  FDA  ad- 
ministrative procedures  which  are  not 
relevant  to  State  Food  and  Drug  Offi- 
cials 

Inspector's  Technical  Guide:  Technical  in- 
formation for  FDA  inspectors,  not  previ- 
ously available  on  a  broad  scale 


Food  and  Drug  Administration,  Freedom 
of  Information  Staff,  HFI-35,  5600  Fish- 
ers Lane,  Rockville,  MD  20857.  Cost 
$41.00.  Payable  to  the  Food  and  Dnjg 
Administration 

Food  and  Drug  Administration,  Freedom 
of  Informatwn  Staff,  HFl-35,  5600  Fish- 
ers Lane.  Rockville,  MD  20857.  Cost 
$96.00.  Payable  tO  the  Food  and  Dnig 
Administration 

Food  and  Drug  Administration,  Freedom 
of  Infomiation  Staff,  HFI-35,  5600  Fish- 
ers Lane,  Rockville,  MD  20857.  Cost: 
$33.00.  Payable  to  the  Food  and  Drug 
Administration 

Food  and  Drug  Administration,  Freedom 
of  Infomiatwn  Staff,  HFI-35,  5600  Fish- 
ers Une,  Rockville,  MD  20857.  Cost 
$42.70.  Payable  to  the  Food  and  Onjg 
Administration 

National  Technical  Information  Sendee, 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Rd.,  Springfield,  VA  22161. 
Manual  accession  #PB88-915499, 
$109.95;  subscription  accesswn 
#PB88-915400,  $135.00 

National  Technical  Information  Service, 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Rd.,  Springfield,  VA  22161. 
Entire  manual  accession  #PB89- 
920499.  $157.95;  subscription  acces- 
swn #PB89-920-400,  $425.00 

Food  and  Drug  Administi'ation,  Freedom 
of  Infomiation  Staff,  HFI-35,  5600  Fish- 
ers Lane.  Rockville.  MD  20857.  Cost 
$56.00.  Payatile  to  the  Food  and  Drug 
Administi'ation 


Food  and  Drug  Administration,  Freedom 
of  Information  Staff,  HFI-35,  5600  Fish- 
ers Lane,  Rockville,  MD  20857.  Cost 
$100.00.  Payable  to  the  Food  and  Oug 
Administration 

Food  and  Drug  Administi'ation,  Freedom 
of  Information  Staff,  HFI-35,  5600  Fish- 
ers Une,  Rockville,  MD  20857.  Cost 
$35.00.  Payable  to  the  Food  and  Dnjg 
Administration 

National  Technical  Information  Service, 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Rd.,  SpringfieW,  VA  22161. 
Manual  accession  )KPB88-913399, 
$55.95;  subscription  accession  #PB88- 
913300,  $65.00 

Food  and  Drug  Administration,  Freedom 
of  Information  Staff,  HFI-35,  5600  Fish- 
ers Lane,  Rockville,  MD  20857.  Cost 
$24.00.  Payable  to  the  Food  and  Drug 
Administration 

Food  and  Drug  Administi'ation,  Freedom 
of  Infomiation  Staff,  HFI-35,  5600  Fish- 
ers Lane,  Rockville,  MD  20857.  Cost 
$71.00.  Payable  to  the  Food  and  Drug 
Administi'ation 


Food  and  Drug  Administration,  Freedom 
of  Information  Staff,  HFI-35,  5600  Fish- 
ers Lane,  Rockville,  MD  20857.  Cost 
$18.00.  Payable  to  the  Food  and  Drug 
Administration 

FEDERAL  REGISTER  INDEX,  January— Jime  1992 


Agency  and  subagency  name 


Index  title:  period  covered,  txief 
description  of  contents 


Department  of  Health  and 
Human  Services,  Putilic 
Health  Service,  Health 
Services  Administration 
(HHS/PHS/HSA) 


Order  from;  price;  make  checks  payable 
to— 


Pesticide  Analytical  Manual:  Procedures 
and  methods  used  in  FDA  laboratories 
for  surveillance  of  the  extent  and  signifi- 
cance of  contamination  of  man  and  his 
environment  by  pesticides  and  their  me- 
tabolites 

Quantity  of  Contents  Compendium:  Corv 
tains  information  used  to  measure  ac- 
ceptance levels  of  shrinkage  in  food 
containers.  DivMed  into  two  parts— <1) 
procedures  for  measuring  fill-of-contain- 
er,  statistical  evaluation  acceptable 
common  or  usual  declaration  of  quantity 
of  contents;  (2)  information  on  sampling 
where  special  technkjues  are  required 

Regulatory  Procedures  Manual:  Guklance 
on  regulatory  polkry  and  support  proc- 
essing procedures 


Staff  Manual  Gukles— Oganizatrari  and 
Delegatk>ns:  Directives  issued  by  FDA 
to  establish  polny,  organizatx>n,  proce- 
dures or  responsibilities  in  tfie  adminis- 
trative area 

Supervisory  Investigators  Gwde:  Gwde- 
Nnes  to  assist  supervisory  inspectors  in 
managing  investigatkxial  groups 


Index  to  Administrative  Staff  Manuals: 
Current  listing  of  all  staff  manuals  with 
indexes  and/or  table  of  contents 


HSA  Freedom  of  Infomtatnn  Act  (FOIA) 
Index:  March  1975  to  June  30,  1982. 
The  HSA,  FOIA  index  Is  a  compilatkxi 
of  supplements  to  the  departmental 
manual  system,  program  level  oper- 
ations manuals,  circulars,  memoranda, 
notices  and  guides  used  by  the  compo- 
nents of  HSA.  All  informatwn  included 
in  this  index  Is  cunent  as  of  June  30, 
1982.  The  respective  bureau  level  in- 
dexes are  listed  as  folk>ws:  OA— Office 
OF  THE  Administrator:  OCPA— PuWk 
Affairs  Management  System  Manual; 
OPEL— HSA  forward  plan,  fiscal  year 
1979-83;  OM/OCG— HSA  procurement 
operating  instnjctwnsr  OM/OMP— HSA 
transmittal  notices  for  supplements  to 
HHS  manuals:  HSA  Qrculars;  OM/ 
OFS— policy  dedsnns,  procedures,  and 
opinwn.  BMS— Bureau  of  Medical 
Services:  Divisnn  of  Hospitals  and 
aink»  Operatkxis  Manual;  BMS  supple- 
ments to  HHS  manuals;  Manual  of  Op- 
eratk>ns  for  PHS  Health  Unit.  DFEH, 
BMS;  BMS  circulars;  Contract  Physi- 
cian's Gwde.  IHS— Indian  Health 
Services:  IHS  circulars;  IHS  supple- 
ments to  HHS  manuals;  IHS  Operatk>ns 
Manual;  General  Counsel  opiroons; 
poKcy  and  procedural  manual  and  circu- 
lars. BCHS— Bureau  of  CoMMUNrrv 
Health  Services:  BCHS  administrative 
gukle  system;  BCHS  Operatnns 
Manual:  Emergency  Medk^l  Service 
Systems  Program  GuMeUnes;  BCHS 
RegkKial  Memorandum  Series. 
BHPDS— Bureau  of  Health  Person- 
nel Development  and  Service: 
BHPDS  supplements  to  the  HHS  manu- 
als; BHPDS  operatk>ns  manuals  wtiich 
include  memoranda,  guklelines,  hand- 
books and  procedures 


Natkxtal  Technical  Information  Service, 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Rd.,  SpringfieM,  VA  22161. 
Volume  I— Accesswn  #PBe8-911799, 
$62.95.  Volume  II— Accession  #PB88- 
911«99,  $193.95.  Entire  Manual— Ac- 
cesskxi  #PB86-91 1799,  $230.00 

Food  and  Drug  Administratkxi,  Freedom 
of  Informatton  Staff.  HFI-35,  5600  Fish- 
ers Lane,  Rookville,  MD  20857.  Cost 
$18.60.  Payable  to  the  Food  and  Drug 
Administratkm 


Food  and  Drug  Administratkin,  Freedom 
of  Infomiatwn  Staff,  HFI-35,  5600  Fish- 
ers Lane,  Rockville,  MD  20857.  Cost: 
$142.80.  Payable  to  the  Food  and  Dnjg 
Administration 

Food  and  Drug  Admlnistratk>n.  Freedom 
of  Information  Staff,  HFI-35,  5600  Fish- 
ers Lane,  Rockville,  MD  20657.  Cost: 
$259.00.  Payable  to  the  Food  and  Dnjg 
Administratk>n 

Food  and  Drug  Administratkxi,  Freedom 
of  Information  Staff,  HFI-35.  5600  Fish- 
ers Lane,  Rockville,  MD  20857.  Cost: 
$9.00.  Payable  to  the  Food  and  Dnjg 
Administratk>n 

Food  and  Drug  Administratton,  Freedom 
of  Informatkjn  Staff,  HFI-35,  5600  Fish- 
ers Lane,  Rockville,  MD  20857.  Cost 
$29.00  Payable  to  the  Food  and  Dnjg 
Administratton 

Offne  of  Communwattons  and  PuWfc  Af- 
fairs, HHS/PHS/HSA,  Room  14A-39, 
5600  Fishers  Lane.  Rockville,  MD 
20857.  Checks  payable  to  HHS/Public 
Health  Service.  Mail  to  HSA  Collection 
Offieer,  HHS/PHS/HSA,  Room  16-36, 
5600  Fishers  Lane,  RockvUle,  MD 
20857.  Fees  charged  for  research  and 
reproductk>n  of  Information  are  based 
upon  the  current  departmental  fee 
schedule  for  Informatxxi  under  the  FOI 
regulatrans  (45  CFR  part  5  subpart  E) 


For  inspectton,  copying,  or 
information  contact 


Office  of  Communicatons  and  Public  Af- 
fairs. HHS/PHS/HSA.  Room  14A-39, 
5600  Fishers  Lane.  Rockville,  MD 
20657 
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Agency  and  subagency  name 


Department   of   tt>e   Interior, 
Office  of  ttw  Secretary 


Department  of  ttie  Interior, 
Office  of  tfte  Secretary, 
Office  of  Acquisition  and 
Property  Management 


Departmerrt  of  the  Interior, 
Office  of  the  Secretary. 
Office  of  Aircraft  Services 


Index  title:  period  covered,  brief 
description  of  contents 


Department   of   the    Interior. 
Bureau  of  Indian  Affairs 


Department  of  ttte  Interior, 
Bureau  of  Laix)  Manage- 
ment 

Departmerrt  of  the  Interior, 
Bureau  of  Mines 


Departmental  Manual,  Table  of  Contents, 
Checklist,  and  Sut>)ect  Index  dated  May 
31,  1989.  Index  of  directives  containing 
descriptions  of  central  and  field  organi- 
zations of  tf«  Department  delegations 
of  authority,  internal  poTicies,  guidelines, 
procedures,  and  other  administrative 
matters 

Checklist  and  Subject  Index  of  Depart- 
mental Manual  Additions  to  the  FPM 
dated  June  3,  1988.  Index  of  Depart- 
meroal  personnel  management  direc- 
tives which  supplement  the  Federal  Per- 
sonnel Manual 

Listing  of  Secretary's  Orders  which  are 
considered  in  effect  with  respect  to  cur- 
rent operations  of  the  Department 
dated  January  28,  1986 

Departmental  Manual  Additions  to  ttie 
Federal  Acquisition  Regulatkxi  (FAR) 


Department   of   the   Interior. 
Bureau  of  Reclamation 


Department   of   the   Interior, 
U.S.  Qeotogical  Survey 


Department   of   ttie   Interior, 
Minerals  Management 

Service 


88 


400  DM  -  Departmental  Manual  Addition 
to  the  Interior  Property  Management 
Regulations  (IPMR)  Part  1 14-52 


Order  from;  price:  make  checks  payable 
to- 


OAS  Index  of  Operatkinal  Procedures 
Memoranda  (OPM's)  dated  December 
17,.j^991:  91-1,  Index  —  DMs  and 
OPMs;  91-2,  Temporary  Flight  Restric- 
tions; 91-3.  Undercover  Law  Enforce- 
ment Operatfons  in  Non-OAS  Approved 
Aircraft:  91-4.  Aviation  User  Training 
Plan:  91-5,  Helicopter  Landings:  91-6, 
Services,  Rates.  Payment  and  Collec- 
tion; 91-7.  0MB  Orcular  A- 126;  91-8, 
Aviation  Safety  Awards;  91-9,  Fuel  Pro- 
curement; 91-10.  Helicopter  Rappelling 
and  Short-Haul  Operations:  91-11.  Mini- 
mum Equipment  List  (MEL)  Require- 
ments for  DOI  Owned /Operated  Aircraft 

Bureau  of  Indian  Affairs  Manual  Index  and 
Table  of  Contents  dated  June  23,  1983 


Directives  Digest  Bulletin's  dated  -  1/31/ 
90.  2/28/90.  3/31/90.  4/30/90,  5/31/ 
90,  6/30/90,  7/31/90,  8/31/90.  9/31/ 
90,  10/31/90,  11/30/90,  12/31/90 

Basic  Bureau  of  Mines  Manual  General 
Table  of  Contents  and  Checklist-July  6. 
1976 

Numeric  and  subject  listing  of  internal 

policies  arxl  procedures  by  series,  part. 

chapter,    paragraph,    and    subordinate 

paragraph 
Reclamation  Instructions  Index  dated  July 

12,  1983.  Table  of  Contents  dated  June 

6.  1991 


Tablet 


Geological  Survey  Manual,  Table  of  Corv 
tents.  Checklist,  and  Subject  Index 


Chief.  Division  of  Directives  and  Regula- 
tory Management.  Office  of  Manage- 
ment Improvement.  U.S.  Department  of 
the  Interior.  Washington.  DC  20240 

One  copy  only,  no  charge 


Chief,  Division  of  Program  Management 
and  Evaluation,  Office  of  Personnel, 
U.S.  Department  of  the  Interior,  Wash- 
ington, DC  20240 

One  copy  only,  no  charge 

Chief.  Division  of  Directives  and  Regula- 
tory Management  Office  of  Manage- 
ment Improvement  U.S.  Department  of 
the  Interior.  Washington.  DC  20240 

One  copy  only,  no  cfiarge 

Division  of  Acquisitx)n  and  Assistance. 
Office  of  Acquisition  and  Property  Man- 
agement Department  of  the  Interior', 
18th  4  C  Sts.,  NW.,  Room  5512,  Wash- 
ington, DC  20240 

No  charge 

Diviskxi  of  Property  Management  Office 
of  Acquisitkjn  and  Property  Manage- 
ment Department  of  the  Interior,  18th  & 
C  Sts.,  NW.,  Room  5512,  Washington, 
DC  20240 

No  charge 

Director's  Office,  Office  of  Aircraft  Sen/- 
ices,  P.O.  Box  15428,  Boise,  ID  83715- 
5428. 


Basic     Minerals     Management     Service 
Manual  Table  of  Contents  and  Checklist 

Listed  numerically  by  part,  series,  chapter, 

release  number,  date,  and  pages 
Director's  appeals  decisions  and  index 


For  inspectton,  copying,  or  additional 
information  contact 


Division  of  Management  Support  Bureau 
of  Indian  Affairs,  18th  and  C  Streets, 
NW..  Washington,  DC  20245 

No  charge 

Department  of  the  Interior,  Bureau  of 
Land  Management  1849  C  Street 
N.W.,  MIB  2454,  Washington,  DC  20240 

In  accordance  with  fee  schedule  in  43 
CFR  2.  Appendix  A 


Bureau  of  Mines 


Bureau  of  Reclamatkjn,  Attention:  D-7923, 
Denver  Federal  Center,  P.O.  Box 
25007,  Denver,  CO  80225-0007.  No 
charge 

Paperwork  Management  Officer,  U.S.  Ge- 
ological Survey,  208  Nat»nal  Center, 
Reston,  VA  22092 

No  charge 

In  accordance  with  fee  schedule  in  43 
CFR  2,  /Appendix  A 


In  accordance  with  fee  schedule  In  43 
CFR  2,  Appendix  A 


Diviston  of  Acquisitkxi  and  Assistance, 
Office  of  Acquisition  and  Property  Man- 
agement Department  of  ttie  Interior, 
18th  4  C  Sts.,  NW..  Room  5512,  Wash- 
ington, DC  20240 

Telephone:  (202)  343-6431 

Diviswn  of  Property  Management  Office 
of  Acquisition  and  Property  Manage- 
ment Department  of  the  Interior,  18th  4 
C  Sts.,  NW.,  Room  5512,  Washington. 
DC  20240  ' 

Telephone:  (202)  343-3336 

Director's  Office,  Office  of  Aircraft  Senr- 
k»s,  P.O.  Box  15428,  Boise,  ID  83715- 
5428 


Division  of  Management  Support,  Bureau 
of  Indian  Affairs,  Room  334-lntorior 
South,  1951  Constitution  Ave.,  NW., 
Washington,  DC  20240 

Telephone:  A.C.(202)  343-3577 

Department  of  the  Interior,  Bureau  of 
Land  Management  1849  C  Street  N. 
W.,  MIB  2454,  Washington,  DC  20249 

Telephone:  (202)  208-6152 

Elizabeth  Knorr,  Chief,  Branch  of  Manage- 
ment Analysis,  810  7th  Street  NW.. 
Washington.  DC  20241 

Tetephone  202-501-9248 


Bureau  of  Reclamation;  Attentkxi:  D-7923, 
Denver  Federal  Center,  P.O.  Box 
25007,  Denver,  CO  80225-0007 

Telephone:  (303)  236-6761 

Papenwrit  Management  Officer,  U.S.  Ge- 
okigical  Survey;  208  National  Center, 
Reston,  VA  22092 

Telephone  703-648-7309  or  FTS  959- 
7309 

Dorothy  Christopher,  Directives  Manage- 
ment Officer,  381  Eklen  Street  MS 
2300,  Hemdon,  VA  22070-4817 


Chief,  Appeals  Division,  Minerals  Mancge- 
ment  Senrice,  381  Ekton  Street  MS 
1300,  Hemdon,  VA  22070,  Telephone 
703-787-1275 
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Agehcy  and  subagency  name 


Department   of   the   Interior, 
National  Park  Service 


Department  of  ttie  Interior, 
Office  of  Hearings  and  Ap- 
peals 


Index  title:  period  covered,  brief 
description  of  contents 


Department   of   tfie   Interior, 
Office  of  Inspector  General 


Department   of   tfie   Interior, 
Office  of  Surface  Mining 


Department  of  Labor 


Department  of  Transporta- 
tion, Federal  Highway  Ad- 
ministration (FHWA) 


Chectdist  of  the  NPS  Guidelines  and  Di- 
rectives Dated  January  1, 1992 


Lists  all   current  National   P&tV.  Service 
Guidelines  and  Staff  and  Special  Direc- 


Index-Digest  -  Index  of  synopses  for  all 
decisions  decided  by  OHA  Boards  of 
Appeal  and  published  Solicitor's  deci- 
sions under  specific  topical  headings. 
Useful  in  researching  legal  holdings  of 
Department  of  the  Interior.  Put>lished 
quarterly,  annually  and  on  5-year  basis. 


Order  from;  price:  make  chedcs  payable 
to- 


Indian  Citator  —  Index  of  authorities  cited 
in  decisions  of  the  Interior  Board  of 
Indian  Appeals  (IBCA).  Initial  publication 
covers  volumes  1-15  of  IBIA  decisions. 
Annually. 


Administrative  Manual—  Index  related  to 
administrative  policies,  procedures  and 
startdards  as  contained  In  ttie  Adminis- 
trative Manual 


Inspector  General  Manual  Index,  Decem- 
ber 11,  1990.  Numeric  and  subiect  list- 
ing otTntemal  policies  and  procedures 
by  volume,  chapter,  section,  and  sub- 
section 

Functional  Index  (OSMRE  Directives 
Listed  by  Functions)  dated  October  22, 
1986 

Department  of  Labor  Freedom  of  Informa- 
tion Act  Index  Overview  and  Guide  to 
DOL  agencies  and  subagencies  with  in- 
formation on  how  to  obtain  more  de- 
tailed indexes  to  records  maintained  by 
each  sut>agency;  includes  cross-refer- 
ence to  agencies  by  statute  or  execu- 
tive order  28  pages 

CrossReference  Index  of  current  direc- 
tives. The  Index  Is  alphabetical  by  sub- 
ject and  within  each  subject  applicable 
directives  are  identified.  The  index  also 
includes  a  three-part  cross-reference  for 
the  FHPM,  23  U.S.C.  and  23  CFR.  The 
index  Is  updated  semi-annually  (March 
and  September) 

Cease  and  Desist  and  Driver  Disqualifica- 
tion Final  Orders  by  the  Federal  High- 
way Administratpr  1969-1984;  listing  pf 
cease  and  dgsist  and  dnver  disqualifica- 
tion final  orders  of  the  Federal  Highway 
Administrator;  items  listed  are  identified 
by  cato  docket  number,  name  of  carrier 
and  date  notice  of  investigatkxi  was 
mailed 


U.  S.  DepL  of  the  Intenor,  National  PaiV 
Service,  P.O.  Box  37127,  Washington, 

■  DC  20013-7127  Attn:  Management 
Services  Division 


Nocturge 

Editorial  Branch,  Office  of  Hearings  &  Ap- 
peals, Room  1103,  4015  Wilson  Blvd. 
Arlington,  VA  22203.Telephone  703- 
235-3791 

Pnce:  $475.00  annually  for  quarterly 
issues  and  bound  cumulative  Issue  at 
end  of  calendar  year.  Checks  made 
payable  to  "Department  of  the  Interior." 

Price  for  photocopies  as  prescribed  in 
Department  fee  schedule  for  FOIA  in- 
formation (43  CFR  Part  2,  Appendix  A). 
Checks  made  payable  to  "Department 
of  the  Interior." 

Price  on  Quinquennial  issue  is  set  by 
(jovemment  Printing  Offfce  and  avail- 
able from  that  agency. 

Editorial  Branch,  Office  of  Hearings  A  Ap- 
peals, Room  1103,  4015  WHson  Blvd., 
Ariington,  VA  22203 

Telephone  703-235-3791 

Price:  $30.00  -  Initial  cost  Checks  made 
payatile  to:  "Department  of  the  Interi- 
or". $15.00  -  annual  update 

Editorial  Branch,  Office  of  Hearings  &  Ap- 
peals, Room  1103,  4015  Wilson  Blvd., 
Ariington,  VA  22203. 

Price  for  photocopies  as  prescribed  in 
Department  fee  schedule  for  FOIA  in- 
formation (43  CFR  Part  2,  Appendix  A). 
Checks  payable  to  Department  of  the 
Interior. 

In  accordance  with  fee  schedule  in  43 
CFR  Part  2,  Appendix  A  -  Fees 

OffKe  of  Inspector  General 


For  vnepeCbgn.  copying,  or  additional 
information  contact 


U.  S.  Dept.  of  the  Interior,  National  Par* 
Servk»,  P.O.  Box  37127,  Washington. 
DC  20013-7127  Attn:  Management 
Servwes  Division 


Telephone  202-523-5043 


Office  of  Surface  Mining,  Diviston  of  Man- 
agement Senrices,  1951  Constitution 
Ave.,  NW.,  Washington,  DC  20240 

No  charge 

Mail  $4.20  check  payable  to  DEPART- 
MENT OF  LABOR  to:  FOIA  Index  Re- 
quest Counsel  for  Administrative  Law, 
Division  of  Legislation  and  Legal  Coun- 
sel, Offtoe  of  the  Solteitor,  Department 
of  Labor,  200  Constitutkjn  Avenue, 
NW.,  Room  N2428,  Washington,  DC 
20210. 

FOIA  Program  Offwer,  FHWA,  400  Sev- 
enth Street  SW.,  Washington,  DC 
20590.  No  charge 


FOIA  Program  Officer,  FHWA,  400  S«<- 
enth  Street  SW.,  Washington.  DC 
20590.  No  charge 


Editonal  Branch.  Office  of  Hearings  &  Ap- 
peals. Room  1103.  4015  Wilson  Blvd.. 
Ariington.  VA  22203.  Telephone  703- 
235-3791 

Telephone  (703)  235-3791 

Editorial  Branch,  OHA,  4015  Wilson  Blvd.. 
Ariington.  VA  22203.  Telephone:  (703) 
235-3791 


r 


Betty  Foyes.  Information  Officer.  Depart- 
ment of  the  Interior.  Office  of  Inspector 
General,  18th  and  C  Streets.  NW., 
Washington.  DC  20240 

Telephone:  202-208-4356 

Office  of  Surface  Mining.  Division  of  Man- 
agement Services,  1951  Constitutkxi 
Ave..  NW.,  Washington,  DC  20240 

Telephone:  AC.  (202)  343-2210 

Administrator.  FOIA/ PA.  Counsel  for  Ad- 
minislrative  Law.  Diviston  of  Legislatwn 
and  Legal  Counsel.  Office  of  the  Soha- 
tor.  Department  of  Labor.  200  Constitu- 
ton  Avenue.  NW..  Room  N2428.  Wash- 
ington. DC  20210 

Phone  (202)  523-9277 

FOIA  Program  Officer,  FHWA,  400  Sev- 
enth Street  SW.,  Washington,  DC 
20590 


FOIA  Program  Officer,  FHWA,  400  Sev- 
enth Street  SW.,  Washington,  DC 
20590 
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Agency  and  subagency  name 


Department  of  the  Treasury. 
De;)artment  Offices' 


Architectural  and  Transporta- 
tion Barriers  Compliance 
Board 


Committee  for  Purchase 
From  the  Blind  and  "Other 
Severely  Handicapped 


Commodity    Futures   Trading 
Commission 


Index  title:  period  covered,  brief 
desoiption  of  contents 


90 


Opinions  and  Fmal  Orders  of  the  FHWA  in 
Regard  to  the  Regulation  of  Toll 
Bridges:  1968-1984  listing  of  opinions 
and  final  orders  regarding  regulation  of 
toll  bridges  issued  by  the  Federal  High- 
way Administrator,  which  Identifies  the 
case  and  the  date  issued 

Index  of  Selected  Records.  July  1967  to 
June  1989.  Index  either  contains  the 
following  Information  or  Indicates  where 
the  putjiic  may  obtain  Information,  deci- 
sions, statements  of  the  general  course 
and  method  by  which  functions  are 
channeled  and  determined;  a  descrip- 
tion of  the  central  and  field  offices; 
rules  of  procedure,  descriptions  of 
forms;  substantive  rules  and  statements 
of   gerteral   policy   and   interpretations 

°  adopted  by  the  agency;  and  each 
amendment,  revision,  or  repeal  of  the 
foregoing;  final  adjudications  of  cases; 
statements  of  poiicy  and  Interpretations 
which  have  been  adopted  by  the 
agency  and  are  not  put>lished  In  tfie 
Federal  Register,  and  administrative 
staff  manuals  and  instructions  to  staff 
that  affect  a  member  of  ttie  put>lic  for 
the  Departmental  Offices.  Internal  Rev- 
enue Service,  United  States  Customs 
Service,  United  States  Secret  Service, 
Bureau  of  Alcohol,  Tobacco  and  Fire- 
arms, Bureau  of  Engraving  and  Printing, 
Financial  Management  Service,  United 
States  Mint,  Bureau  of  the  Public  Debt, 
Office  of  the  Comptroller  of  the  Cun^en- 
cy,  United  States  Savings  Bond  Divi- 
sion, Federal  Law  Enforcement  Training 
Center.  Office  of  the  Assistant  Secre- 
tary for  Tax  Policy. 

ATBCB  Freedom  of  Information  Index; 
June  1978  through  November  1982: 
Final  decisions  made  In  adjudication  of 
cases  concerning  alleged  noncompli- 
ance to  the  Architectural  Barriers  Act  of 
1968;  and  a  record  of  the  final  votes  of 
each  member  of  the  Board  in  every 
Board  proceeding.  ATBCB  annual  re- 
ports; pamphlets  describing  the  ATBCB. 
how  to  file  complaints,  and  resource 
guides  to  literature  In  tfie  area  of  creat- 
ing an  accessible  environment 

Index  of  Additions  and  Deletions  to  the 
Procurement  List:  (a)  Procurement  List 
1990  incorporates  all  additions  and  de- 
letions through  November  3.  1989;  (b) 
Current  Index  November  1989-Decem- 
ber1991. 


Index  (of  finar~€e<cl>pisston  opinions,  in- 
cluding coTKurring  ^nd  dissenting  opin- 
ions/ and  orders  in 'tfie  adjudication  of 
.  April  21,  rt75  to  date.  (This 
coresists  of  Separate  chronological 
listings  of  final  ^Commission  opinions 
and  orders  In  enforcement  cases  and 
reparations  proceedings  before  the 
ommissionj 

Its  of  policy  and  Interpre- 
tation's adoptdl  by  ttie  Commission  and 
not  published  in  tt\e  Federal  Register. 
April  21.  1975  to  date 
IrKiex  of  Commission  administrative  manu- 
als and  Instructions  to  staff  that  affect  a 
member  of  the  public.  April  21.  1975  to 
date.  (Commission  instructions  no 
'  longer  In  use  are  not  included  In  this 


Order  from;  price;  make  checks  payable 
to— 


h 


FOIA  Program  Officer,  FHWA,  400  Sev- 
enth Street,  SW.,  Washington,  DC 
20590.  No  charge 


Library,  Room  5010-MT,  Department  of 
the  Treasury,  Washington,  DC  20220, 
Reproduced  upon  request;  fees 
charged  per  page  copied  in  accordance 
with  fee  schedule  at  31  CFR  1 .6.  Make 
checks  payable  to  Treasury  of  the 
United  States 


Rm.  1010,  330  C  St.,  SW.,  Washington, 
DC  20202.  Reproduced  upon  request. 
Twenty  cents  per  page,  per  copy.  Make 
cfiecks  payable  to  the  Department  of 
Education 

Publk:  Information  Office,  ATBCB,  Rm. 
1010,  330  C  St.,  SW.  Washington.  DC 
20202.  No  charge 


Order  from:  Executive  Director,  Committee 
for  Purchase  From  the  Blind  and  Ottier 
Severely  Handk^pped,  Crystal  Square 
BuikJing  No.  5,  1755  Jefferson  Davis 
Highway,  Suite  1107,  Arlington,  VA 
22202-3509.  Price:  Ten  cents  per  page, 
per  copy.  Make  checks  payable  to: 
Treasurer  of  the  United  States 

Office  of  the  Secretariat,  Commodity  Fu- 
tures Trading  Commission,  2033  K 
Street,  NW..  Washington.  DC  20581 

Phce:  10  cents  per  page 


For  Inspection,  copying,  or  additnnal 
informatkjn  contact 


FOIA  Program  Officer, 
enth  Street  SW.. 
20590 


FHWA,  400  Sev- 
Washington.    DC 


Treasury  Department  Library,  Room  5010, 
Main  Treasury  BIdg.,  15th  and  Pennsyl- 
vania Ave..  NW..  Washington,  DC 
20220 


Freedom  of  Information  Officer,  ATBCB,    Freedom  of  Information  Officer.  ATBCB 


Rm.  1010,  330  C  St.,  SW.,  Washington. 
DC 
Phone:  202-245-1591 

Publk:   Information  Office.   ATBCB,   Rm. 

1010,  330  C  St.  SW..  Washington.  DC 

20202 
Telephone:  202-245-1591 


Committee  for  Purchase  From  the  Blind 
and  Other  Severely  Handicapped.  At- 
tention: Freedom  of  Information  Officer 


Office  of  the  Secretariat  Commodity  Fu- 
tures Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581 

Telephone  202  254-6314 
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Agency  and  subagency  name 


General  Services  Administra- 
tion (GSA) 


Index  title:  period  covered,  txief 
description  of  contents 


GSA  (freedom  of  Infonnation  index;  July 
4, 1967  through  June  30,  1964.  Catego- 
ry A  information  which  is  final  opinions, 
including  concurring  and  dissenting 
opinions  and  orders,  made  in  the  adjudi- 
cation of  cases.  Category  B  information 
which  Is  those  statements  of  policy  and 
interpretations  which  have  been  adopt- 
ed t>y  GSA  and  are  not  putiNshed  in  the 
FEDERAL  REGISTER.  Category  C  in- 
formation which  is  administrative  staff 
manuals  and  Instructions  to  staff  that 
affect  members  of  the  public 


International  Boundary  and 
Water  Commission,  United 
States  and  Mexico,  U.S. 
Section 


Onler  from;  price;  make  checks  payable 
to— 


GSA,  Freedom  of  Informatnn  Officer 
(ATRAR),  Washington,  DC  20405.  Price: 
$4.75.  Make  checks  payable  to:  Gener- 
al Services  Administratnn 


For  inspection,  copying,  or  addttional 
irtformation  contact 


Brochure:  Amistad  Dam  and  Reservoir 


Brochure:  Falcon  Dam  and  Power  Plant 


Water  Bulletins:  Containing  data  for  1  year 
covering  flow  of  Rio  Grande  and  related 
data  from  Elephant  Butte,  NM,  to  GuH 
of  Mexkx).  re  storage  in  major  reser- 
voirs, diversions,  suspended  silt  chemi- 
cal analyses,  sanitary  aspects  of  water 
quality,  meteorokigic  data,  and  imgated 
areas-for  years  1931  through  1980 

Water  Bulletins:  Containing  data  for  1  year 
coverkig  fk>w  of  Cokxado  River  and 
other  Western  Boundary  streams,  and 
related  data  (including  Tijuana,  Santa 
Cruz,  and  San  Pedro  Rivers,  and 
Whitewater  Draw)  for  years  1960 
through  1980 

Color  print  map  -  Lower  Rto  Grande 
Valley  United  States  and  Mexkx) 


Annual  Report:  Operatkxi  of  Rto  Grande 
Dams  and  Reservoirs.  This  report  pro- 
vkles  data  concerning  the  operatton  of 
the  intemattonal  dams  and  reservoirs 
constructed  by  the  Governments  of  tf>e 
United  States  and  Mexico  on  the  reach 
of  the  Rto  Grande  whtoh  forms  the 
boundary  between  the  two  countries 

Cotor  print  map:  El  Paso  Rto  Grande 
Projects,  Canalizatton  and  Rectiftoation 
Projects 


Brochure:  Joint  Projects  of  the  United 
States  and  Mexico  through  the  Interna- 
tional Boundary  and  Water  Commission 


Project  Engineer.  U.S.  Sectton,  IBWC. 
Route  2,  Box  37,  Highway  90  West,  Del 
Rto,  TX  78840.  No  Charge 

Reservoirs  Manager,  U.S.  Sectton,  IBWC, 
P.O.  Box  1,  Fateon  Village,  TX  78546. 
No  charge 

Division  Engineer,  Hydrographic  Division, 
U.S.  Section.  IBWC,  4171  North  Mesa. 
Suite  C-310,  El  Paso.  TX  79902.  Price: 
$4.50  per  bulletin  (data  for  1  year). 
Payable  to:  Intemattonal  Boundary  and 
Water  Commission,  U.S.  Section 


GSA  Central  Offfce  Library  and  the  busi- 
ness servtoe  centers  tocated  in  each 

regtonal  offtoe  listed  betow: 
Central  Office  Library,  Bth  4  F  Sts.,  NW., 

Rm.  1033,  Washington,  DC  20405 
Business  Servtoe  Centers: 
Nattonal  Capital  Regton: 
7th  4  D  Sts.,  SW.,  Washington,  DC  20407 
Region    1:    John   W.    McCormack    Post 

Office  and  Courthouse.  Boston.  Mass. 

02109 
Region  2:  26  Federal  Plaza.  New  York. 

NY  10278 
Regton  3:  9th  4  Mart(et  Sts.,  Philadelphia. 

PA.  19107 
Region  4:  Rtohard  B.  RusseH  Btog.,  75 

Spring  SL.  Atlanta.  GA  30303 
Region  5:  230  So.  Deaitoom  St.  Chicago. 

IL,  60604 

__      6:    1500    East    Bannister    Rd., 

Kansas  City.  MO  64131 
Hegkm  7:  819  Taylor  St.  Ft  Worth.  TX 

76102 
Region  8:  BuiWing  41,  Denver  Federal 

Center.  Denver,  CO  80225 
Regton  9:  525  Market  St,  San  Francisco, 

CA  94105 
Region    10:   GSA   Center.   Auburn.   WA 

96002 
Project   Engineer,    U.S.    Sectton,    IBWC, 

Route  2.  Box  37.  Highway  90  West,  Del 

Rto.  TX  78840 

r\9aermn  Manager,  U.S.  Section,  IBWC, 
P.O.  Box  1.  Fateon  Village,  TX  78545 

Division  Engineer,  Hydrographic  Divisioo, 
U.S.  Sectkxi.  IBWC,  4171  North  Mesa, 
Suite  C-310,  El  Paso.  TX  79902 


Diviston  Engineer,  Hydrographk;  Diviston. 
U.S.  Sectton,  IBWC,  4171  North  Mesa, 
Suite  C-310,  El  Paso,  TX  79902.  Price: 
$5.50  per  bulletin  (data  for  1  year). 
Payable  to:  Intemattonal  Boundary  and 
Water  Commisston.  U.S.  Sectton 

Division  Engineer,  Projects  Division,  U.S. 
Section,  IBWC,  4171  North  Mesa,  Suite 
C-310.  El  Paso,  TX  79902.  Prices: 
14>x36>  $4.00  per  map:  10>x26> 
$3.00  per  map.  Payable  to:  International 
Boundary  and  Water  Commission,  U.S. 
Section 

Diviston  Engineer,  Hydrographto  Division, 
U.S.  Sectton,  IBWC,  4171  North  Mesa, 
Suite  C-310.  El  Paso,  TX  79902.  No 
charge 


lOiviston  Engineer.  Projects  Diviston,  U.S. 
Section,  IBWC,  4171  North  Mesa.  Suite 
C-310.  El  Paso.  TX  79902.  Price: 
$10.00  per  map.  Payable  to  Intematton- 
al Boundary  and  Water  Commisston. 
U.S.  Section 
Section  Secreatry.  U.S.  Sec.,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso.  TX 
79902.  Price:  $6.00  per  brochure.  Pay- 
able to  International  Boundary  and 
Water  Commission,  U.S.  Section 


Division  Engineer,  Hydrographic  Division. 
U.S.  Sectton,  IBWC.  4171  North  Mesa, 
Suite  C-310,  El  Paso,  TX  79902 


Division  Engineer,  Projects  Division,  U.S. 
Section,  IBWC,  4171  ftorth  Mesa.  Suite 
C-310,  El  Paso,  TX  79902 


Diviston  Engineer.  Hydrographic  Division. 
US  Section.  IBWC.  4171  North  Mesa, 
Suite  C-310,  El  Paso,  TX  79902 


Division  Engineer,  Projecto  Division.  U.S. 
Section,  IBWC,  4171  North  Mesa,  Suite 
C^JIO.  El  Paso.  TX  79902 


Section  Secretary.  U.S.  Sectton,  IBWC, 
4171  North  Mesa.  SuiM  C-310.  B  Paso, 
TX  79902 
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Agency  and  subagency  name 


National 
Records 
(NARA) 


Archives       and 
Administration 


National  Science  Foundation 
(NSF) 


92 


Index  title:  period  covered,  txief 
description  of  contents 


NARA  FOIA  Index  lists  the  foflowing  ma- 
terials which  have  been  adopted  by 
NARA  since  April  1,  1985,  and  wtfich 
are  not  pubfished  In  ttie  Federal  Regis- 
ter NARA  final  opinions  and  orders, 
statements  of  policy  and  interpretations, 
and  administrative  staff  manuals  and 
instructions  to  staff  that  affect  a 
member  of  the  public 


Reviewer  panelist,  alphatietical  listing  con- 
tains name.  State,  and  institution  of  indi- 
viduals who  have  reviewed  proposals 
for  the  National  Science  Foundation  for 
ttie  previously  completed  fiscal  year 

Numerical  index  of  the  following  NSF 
agency-wide  issuances  and  Important 
Notices  In  effect  as  of  January  24, 
1986:  (1)  Office  Of  the  Director  Staff 
Memoranda  (0/D's):  (2)  NSF  Bulletins; 
(3)  NSF  Manuals/Qrculars;  (4)  NSF 
Handbooks;  and  (5)  NSF  Important  No- 
tices. 0/D's  are  used  by  the  NSF  Direc- 
tor and  Deputy  Director  to  communicate 
information  to  the  staff.  0/D's  also  may 
be  used  to  convey  short-term  policy 
statements  or  the  initial  statement  of 
long-term  policy.  NSF  Bulletins  transmit 
approved  changes  to  policy  and  convey 
administrative  pr  "housekeeping"  infor- 
mation. SignlfKant  NSF  policy  and  pro- 
cedure are  located  in  NSF  Manuals. 
NSF  Circulars  (historically  used  to  com- 
municate policies  and  procedures  of  a 
continuing  nature)  are  being  converted 
to  Manuals  and  will  be  discontinued. 
Handbooks,  less  formal  than  Manuals, 
provkje  compendia  of  information  con- 
cerning NSF  programs,  i.e.,  they  do  not 
establish  NSF  policy.  Important  Notices 
are  ttie  Director's  primary  medhs  of 
commurucatng  with  organizatk>ns  re- 
ceiving or  eligible  for  NSF  support.  Im- 
portant Notices  are  Issued  over  the  Di- 
rector's signature  and  convey  informa- 
tion on  NSF  policies  and  procedures  or 
other  subjects  determined  to  be  of  in- 
terest to  tfie  academic  community  and 
to  other  selected  audiences. 

Index  of  NSF  regulatk)ns  promulgated  in 
the  Code  of  Federal  Regulations  under 
Title  48.  Public  Contracts  and  Property 
Management;  and  Title  45,  Public  Wel- 
fare. A  listing,  by  subject  title,  of  cunent 
Foundation  regulations  with  a  Dflef  de- 
scription of  ttie  content  of  each 

Publications  of  ttie  National  ^Science 
Foundation.  An  index  by  topical  classifi- 
cation, as  of  April  1986,  of  current  NSF 
publications  issued  and  available  to  the 
public.  Listing  Include  annual  reports, 
specific  program  announcements,  and 
brochures,  science  resources  studies 
pamphlets,  special  studies  publications, 
and  NSF  periodicals.  In  addition  to 
Titles,  provides  NSF  publication  nunv 
bers  arid  copy  prices.  (NSF  Publication 
86-18) 
NSF  Guide  to  Programs,  A  composite  list- 
ing of  summary  information  about  NSF 
support  programs,  as  of  October  1985. 
Provides  general  guidance  and  Informa- 
tion describing  ttie  principal  characteris- 
tes  and  basic  purposes  of  each  activity; 
eligibility  requirements;  ck>sing  dates 
(where  applicable);  and  the  address 
wtiere  more  detailed  information  or  ap- 

I      plications  may  be  obtained.  (NSF  Publi- 

i      cation  85-40) 


Order  from;  price;  make  checks  payable 
to— 


\: 


Program  Polny  and  EvaluatNsn  Diviskxi, 
Natkxial  Archives  (NAA),  Washington, 
DC  20406 


For  inspectkxi,  copying,  or  additional 
information  contact 


Program  PoUcy  and  Evaluatkxi  Divisran, 
Room  409,  National  Archives  Buikling, 
eth  and  Pennsylvania  Ave.,  NW.,  Wash- 
ington, DC.  Mailing  address:  National 
Archives  (NAA),  Washington,  DC  20408. 
202/523-3214 


NSF  Library,  Room  245,  1800  G  St..  NW., 
Washington,  DC  20550 


NSF  Forms  and  Publteatkjns  Sectton, 
Room  232,  1800  G  St.,  NW.,  Washing- 
ton, DC  20550.  One  copy  only  (free) 


Offwe  of  the  General  Counsel,  Room  501, 
1800  G  St.,  NW.,  Washington,  DC 
20550 


For  inspectwn  or  copying:  NSF  Library, 
Room  245,  I860  G  St,  NW.,  Washing- 
ton, DC  20550.  For  additkxial  informa- 
tk)n:  Publk;  Affairs  Group,  room  527, 
1800  G  St,  NW..  Washington.  DC 
20550 


NSF  Forms  and  Publications  Section, 
Room  232,  1800  G  St,  NW.,  Washing- 
ton, DC  20550.  One  copy  gratis;  or 
Superindendent  of  Documents,  U.S. 
Government  Printing  (Mce,  Washing- 
ton, DC  20402.  Stock  No.  038-000- 
00458-1.  Unit  price  $5.00 
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Agency  and  tubtgency  name 


title:  period  covered,  brief 
desoiption  of  contents 


Oflica  of  Personnel  Manage- 
ment 


Pennsytvania  Avenue  Devel- 
opiTMnt  Corporation 


Order  from;  price:  make  chedcs  payable 
to- 


Pemion     Beneftt     Guaranty 
Corporation.  Legal  Depart- 


MSF  Grant  Policy  Manual.  A  compendium 
of  basic  NSF  grant  policies  and  proce- 
dures for  use  by  the  grantee  community 
and  NSF  Staff.  The  Manual  implements 
0MB  Circular  No.  A-110,  wtiich  Is  dK 
rectad  toward  standardizing  and  simpli- 
fying, the  vwious  accountability  and  re- 
porting requirements  amoung  Federal 
ranting  agencies.  (NSF  Publication  77- 
47) 
Handbook   of    Publications.    Periodk^ais, 
and  FPM  Issuances.  0PM-AG-PSIW)1. 
As  of  December  1991.  A  listing  of  publi- 
cations, periodkals.  and  FPM  issuances 
arranged  In  alphabetical  order  by  title 
within  each  0PM  issuing  organizatkxi. 
This  handbook  contains  some  infonna- 
lion  fonneriy  published  in  the  Index  to 
Informatkx)  (no  kmger  published). 
PAOC  Freedom  of  Informatkx)  Act  (FOIA) 
Index;  this  index  contains  numeric  and 
subiect  listings  of  PAOC  poKcy  state- 
ments: public  Improvement  poNdes;  de- 
vetopment  gukleJInes;  final  opintons  and 
cases  Interpreting  PAOC  enabling  legis- 
latnn;  and  Internal  policies,  gukMlnes 
and  administrative  procedures.  Contains 
records  originated  since  October  27. 
1972.  to  date.  The  Index  is  updated 
semi-annually  (March  and  September). 
Index  to  Pension  Benefit  Guaranty  Corp. 
Opiraon    Manual;    Sept    2.    1974    to 
present;  interpretive  letters  addressing 
the  provistons  of  Title  IV  of  the  Emptoy- 
ee   Retirement   Income   Security   Act 
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an  index  to  appellate  decistons.  Annual 
indexes  are  avaNabto  from  July  1977  to 
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Chwge  $.10  per  page,  peyabto  to  Pen- 
ston Benefit  Guaranty  Corp. 
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Bethesda.  Maryland  20814 


Board  of  Veterans  Appeals.  Room  824, 
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Federal  Register  Index 

The  Index,  covering  the  contents  of  the 
daily  federal  Register,  is  issued  monthly  in 
cumulative  form.  Entnes  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register 
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FR  Indexes  and  the  LSA  (List  ol  CFR  Sections  Affected) 

are  mailed  automatically  to  regular  FR  subscntxrs 
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♦6483 


Charge  your  order. 
It's  easy! 


I I    X  £il^«  please  send  me  the  following  indicated  subscriptions: 

r      LJ  LSA  •  List  of  CFR  Sections  Affected -one  year  as  issued -$21. 00  (LCS) 
I I  Federal  Register  Index -one  year  as  issued -$19.00  (FRSU) 


Charge  orders  may  be  telephoned  to  the  GPO  order 
desk  at  (202)  783-3238  trom  8:00  am  to  4:00  p m 
eastern  time.  Monday-Friday  (except  holidays). 


1.  The  total  cost  of  my  order  is  $' 

International  customers  please  add  25%. 
Please  Type  or  Print 


(Company  or  personal  name) 


(Additional  addres&'attention  line) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 
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_j 3t  Please  choose  piethod  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 
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(City,  State.  ZIP  Code) 
( ) 


• 
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DEPARTMENT  OF  ENERGY 
Office  of  the  Secretary 
10  CFR  Part  600 

Financial  Assistance  Rules; 
Miscellaneous  Changes 

agency:  Department  of  Energy. 
action:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  today  is  amending  subparts  A 
and  B  of  the  Financial  Assistance  Rules, 
10  CFR  part  600,  some  of  which  reflect 
desired  policy  changes,  some  of  which 
are  updates  to  the  rules,  and  some  of 
which  correct  errors  in  the  rules. 
EFFECTIVE  DATE:  Effective  February  3, 
1.992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  F.  Sharp,  Business  and 
Financial  Policy  Division  (PR-122), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-«192 
Linda  Johnson,  Office  of  the  Assistant 
Cei^eral  Council,  Procurement  and 
Finance  (GC-34),  U.S.  Department  of 
Energy,  Washington,  DC  20585.  (202) 
58^1900  -    ^ 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Changes  to  10  CFR  part  600 

III.  Discussion  of  Comments  on  Proposed 

Rule 

IV.  Review  Under  Executive  Order  12612 

V.  Review  under  Executive  Order  12291 

VI.  Review  under  the  Regulatory  FlexibiUty 

Act 

VII.  Review  under  the  Paperwork  Reduction 
Act 

VIII.  Review  undetthe  National 
Environmental  Policy  Act    - 

I.  Introduction 

With  this  final  rule.  The  Department 
of  Energy  (DOE)  is  amending  its 


Financial  Assistance  Rules  (Rules)  to 
implement  desired  policy  changes, 
update  the  Rules  and  correct  errors 
contained  therein.  The  changes  will  (1) 
state  the  need  to  comply  with  DOE 
regulations  regarding  the  use  of  human 
subjects  in  research;  (2)  expand  the 
criteria  justifying  a  non-competitive 
financial  assistance  award  to  include  a 
statutory  mandate  to  make  an  award  to 
a  specific  recipient;  (3)  include 
provisions  to  comply  with  Executive 
Order  12699,  Seismic  Safety  of  Federal 
and  Federally  Assisted  or  Regulated 
New  Building  Construction;  (4)  revise 
the  criteria  for  selection  of  unsolicited 
applications  to  state  that  the 
determination  that  a  competitive 
solicitation  would  be  inappropriate  must 
be  made  in  light  of  other  solicitations 
the  DOE  may  already  have  issued  or  is 
planning  to  issue;  (5)  elaborate  on  the 
nature  of  the  information  needed  in  the 
Federal  Register  notice  to  explain  why 
an  award  is  being  made  in  response  to 
an  unsolicited  proposal;  (6)  change  the 
title  of  §  600.16;  (7)  modify  the  merit 
review  requirements  to  allow  a  decision 
not  to  merit  review  a  renewal  award  to 
be  made  closer  in  time  to  the  beginning 
date  of  the  renewal  with  appropriate 
approval;  (8)  change  the  words 
"evaluator"  and  "evaluation"  in 
§  600.16(i)  to  "reviewer"  and  "review"  to 
conform  to  the  terminology  used  in  that 
Section;  (9)  codify  previously  published 
class  deviations  for  the  Small  Business 
Innovation  Research  (SBIR)  program 
and  make  conforming  changes 
elsewhere  in  the  rules;  (10)  eliminate  the 
payment  provisions  regarding  the  letter 
of  credit  system;  (11)  clarify  the 
requirement  regarding  single  bid  or  sole 
source  procurements  under  research 
awards;  (12)  correct  the  reference  in 
§  600.119(d)  from  600.118  to  600.33:  (13) 
change  the  reference  in  §  600.120(c)  from 
Attachment  F  of  OMB  Circular  A-110  to 
0MB  Circular  A-133;  (14)  delete 
references  to  the  Intergovernmental 
Cooperation  Act  of  1968  in  §§  600.113 
and  600.421  and  the  Indian  Self- 
Determination  Act  in  S  800.421;  (15) 
update  an  address  included  in  S  600.14; 
and  (16)  correct  typographical  errors  in 
§§  600.103,  600.113,  600.420,  600.424,  and 
600.436. 

Language  is  being  added  to  S  600.2  to 
highlight  the  requirement  that  research 
recipients  using  human  subjects  must 
comply  with  10  CFR  part  745.  -^ 

The  inclusion  of  an  additional  ground 
for  justifying  the  award  of  financial 


assistance  on  a  noncompetitive  basis 
recognizes  that  at  times  there  is  a 
statutory  requirement  to  award  funds  to 
a  specific  recipient. 

The  provision  concerning  the  use  of 
seismic  design  and  construction 
standards  whenever  Federal  grants,, 
loans  or  contracts  are  used  for  all  or 
part  of  the  construction  costs  is  included 
to  comply  with  Executive  Order  12699  of 
January  5, 1990,  Seismic  Safety  of 
Federal  and  Federally  Assisted  or 
Regulated  New  Building  Construction. 

The  criteria  for  selection  of  an 
unsolicited  application  is  changed  to 
provide  that  a  determination  that  a 
project  would  be  inappropriate  for  a 
competitive  solicitation  is  not  by  itself  a 
sufficient  ground  to  award  it.  Recent, 
current,  or  planned  solicitations  must 
also  be  considered  in  deciding  whether 
to  award  an  unsolicited  proposal. 

The  requirement  to  publish  in  the 
Federal  Register  an  explanation  for 
making  an  award  in  response  to  an 
unsolicited  proposal  is  being  elaborated 
tostipulate  that  the  explanation  must 
also  address  the  selection  criteria  for 
unsolicited  proposals. 

The  title  of  §  600.16  is  being  changed 
to  "Objective  Merit  Review"  because 
the  entire  merit  review  process  is  the 
subject  of  the  section,  not  just  the 
affiliation  of  reviewers  as  the  present 
title  states. 

The  provisions  regarding  the  merit 
review  of  applications  currently 
provides  that  a  determination  not  to 
conduct  a  merit  review  of  a  project  at 
renewal  must  be  made  no  later  than  one 
year  prior  to  the  renewal  date.  This  is 
being  changed  to  permit  a  waiver  of  the 
one  year  requirement  so  long  as  the 
project  officer's  supervisor  and  the 
responsible  official  concur  in  that 
determination  and  a  review  for  technical 
merit  is  included  as  part  of  the 
determination.  It  also  clarifies  the  point 
that  awards  which  do  not  go  through  the 
merit  review  process  are  subject  to  the 
requirements  established  for  award  of 
noncompetitive  financial  assistance. 

The  words  "evaluator"  and 
"evaluation"  in  S  600.16(i)  are  being 
changed  to  "reviewer"  and  "review." 
The  former  terms  have  been  in  the  Rules 
for  a  number  of  years  and  were 
inadvertently  retained  when  this  section 
was  revised  in  October.  1988  to  add  the 
provisions  (which  use  the  terms 
"reviewer"  and  "review")  concerning 
objective  merit  review. 
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Six  class  deviations  affecting  the 
Rules  dealing  with  the  Small  Business 
Innovation  Research  (SBIR)  program 
were  published  in  the  Federal  Register 
on  May  22. 1990  (55  FR  21008)  and  are 
herein  codified.  These  deviations  (1) 
simplify  record-keeping  requirements  for 
Phase  I  SBIR  recipients:  (2)  permit,  at  the 
discretion  of  the  Contracting  Officer, 
lump  sum  payments  to  be  made  to  Phase 
T  recipients;  (3)  permit  Phase  II  SBIR 
recipients  to  have  budget  i>eriods  of  up 
to  24  months;  (4)  require  awarding 
agency  approval  for  lime  extensions  of 
project  periods;  (5)  require  awarding 
agency  approval  of  any  procurement 
expected  to  exceed  $25,000  which  is 
being  awarded  on  a  sole  source  basis  or 
for  which  only  one  bid  was  received;  (6) 
permit  a  fee  or  profit  to  be  paid  to  SBIR 
recipients.  Conforming  changes  are 
being  made  in  other  sections  as  well. 
(See  paragraph  e.c.  of  Small  Business 
Innovation  Research  Policy  Directive,  53 
FR  23829,  June  24. 1988). 

Questions  have  arisen  about  whether 
the  DOE  rulemaking  dated  October  13, 
1989  (54  FR  41943).  regarding  the 
elimination  of  many  prior  approval 
requirements,  was  intended  to  apply  to 
the  prior  approval  provisions  in 
S  600.119  which  deal  with  procurements 
under  research  awards.  That  rulemaking 
was  intended  to  apply  to  procurements 
under  research  awards,  except  for  SBIR 
awards,  and  changes  have  been  made  to 
S  600.119  to  clarify  that  point. 

A  typographical  error  is  being 
corrected  in  S  600.103(f)(1). 

A  typographical  error  is  being 
corrected  in  {  600.113(e). 

References  to  the  Intergovernmental 
Cooperation  Act  of  1968  (ICA)  in 
§S  600.113  and  600.421  and  the  Indian 
Self-Determination  Act  in  {  600.421  have 
been  deleted.  The  ICA  has  been 
amended  by  the  Cash  Management 
Improvement  Act  of  1990  (CMIA),  which 
in  particular  has  affected  the 
requirements  regarding  state  interest 
payments.  The  specific  impact  of  the 
CMIA  will  not  be  clear,  however,  until 
the  Treasury  Department  completes  its 
implementing  regiilations".  In  light  of  the 
changing  nature  of  the  legal 
requirements  in  this  area,  the 
Department  is  concerned  that  any 
attempt  to  list  and  explicate  the  relevant 
statutes  might  increase  confusion  and 
necessitate  frequent  revision  of  this 
regulation.  Therefore,  all  references  to 
specific  statutes  have  been  eliminated. 

As  a  result  of  the  phase-out  of  the 
Treasury  Financial  Communication 
System  Letter-of-Credit,  and  the 
resultant  need  for  the  DOE  to  convert  to 
another  payment  system,  references  to 
letter-of-credit  as  a  payment  mechanism 
is  §  600.112  are  being  removed.  The 
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section  on  payments  is  also  being 
restructured  to  more  closely  resemble 
the  payment  section  in  subpart  E. 

As  a  result  of  the  promulgation  of 
0MB  Circular  A-133  ("Audits  of 
Institutions  of  Higher  Learning  and 
Other  Non-Profit  Institutions")  on  March 
16. 1990.  the  reference  in  the  Financial 
Assistance  Rules  to  OMB  Circular  A- 
110,  Attachment  F,  which  deals  with  the 
same  topic,  is  being  replaced  with  a 
reference  to  Circular  A-433. 

An  address  is  being  changed  in 
S  600.14(c). 

A  correction  of  a  citation'is  being 
made  in  S  600.119(d)(2). 

A  typographical  error  is  being 
corrected  in  9  600.420(a). 

A  typographical  error  is  being 
corrected  in  §  600.424(b)(7)(ii). 

A  typographical  error  is  being 
corrected  in  S  600.436(g)(2)(i]. 

11.  Changes  to  10  CFR  Part  600 

A  new  paragraph  (c)  is  being  added  to 
9  600.2  to  note  the  requirement  that 
research  involving  human  subjects  must 
comply  with  10  CFR  part  745. 

A  new  paragraph  (G)  is  being  added 
to  9  600.7(b)(2){i)  to  recognize  as  a 
grounds  for  issuing  a  financial 
assistance  award  on  a  noncompetitive 
basis  a  statutory  requirement  to  issue  an 
award  to  a  particular  recipient.  To  use 
this  justification,  the  recipient  must  be 
specifically  designated  in  the  statute. 
The  current  paragraph  (G)  has  been 
redesignated  (H). 

A  new  paragraph  (c)  is  being  added  to 
9  600.12  to  require  that  appropriate 
seismic  design  and  construction 
standards  be  met  if  DOE  funds  are  used 
in  any  building  construction. 

Section  600.14(c)  is  changed  to  update 
the  address  for  receipt  of  a  guide  for 
preparing  unsolicited  appHcations/ 
proposals. 

Section  600.14(e)(l)(ii)  is  changed  to 
provide  that  the  determination  of 
whether  it  would  be  appropriate  to 
initiate  a  competitive  solicitation  prior 
to  making  an  award  of  an  unsolicited 
proposal  is  one  factor  to  be  considered 
along  with  whether  an  application 
would  be  eligible  for  award  under  a 
recent,  current,  or  planned  solicitation. 

Section  600.14(f)  is  being  revised  to 
require  that  the  explanation  for  making 
an  award  in  response  to  an  unsolicited 
application  address  the  selection  criteria 
in  9  600.14(e)(1). 

The  title  to  9  600.16  is  being  change 
from  "Reviewer  a^liations"io 
"Objective  merit  review". 

Section  600.16(a)(3)(ii)  is  being  revised 
to  permit  a  waiver  to  the  requirement 
that  a  determination  not  to  merit  review 
a  renewal  be  made  at  least  one  year 
prior  to  the  renewal  date.  In  such  a  case 


there  must  be  a  written  justification, 
approved  by  the  project  officer's 
supervisor  and  the  responsible  official, 
explaining  the  reasons  that  a  merit 
review  is  noti>eing  done.  Further,  the 
Justification  must  contain  a  review  of 
the  technical  merit  of  the  project.  The 
section  is  also  being  revised  to  clarify 
the  point  that  if  a  renewal  is  not  merit 
reviewed,  it  is  to  be  treated  as  a 
noncompetitive  award. 

Section  600.16(i)  is  changed  to 
substitute  "reviewer"  and  "review"  for 
"evaluator"  and  "evaluation"  to 
conform  to  the  terminology  in  the  rest  of 
9  600.16. 

Section  600.31(d)(1)  is  changed  to 
exclude  SBIR  awards  from  the 
provisions  for  automatic  carryover 
applicable  to  all  other  research  awards. 

Section  600.31(f)  is  revised  to  exclude 
SBIR  awards  from  the  requirement  that 
a  single  budget  period  not  exceed  12 
months. 

Section  600.103(b)(6)  is  amended  to 
exclude  SBIR  awards  from  the  blanket 
waiver  of  prior  approvals  applicable  to 
all  other  research  awards. 

In  9  600.103(f)(1),  "application"  is 
being  changed  to  "applicant". 

Section  600,103(h)  is  amended  to 
provide  for  the  payment  of  a  fee  or  profit 
to  SBIR  recipients. 

Section  600.109(a)  is  amended  to 
include  a  reference  to  an  SBIR  exception 
to  some  of  the  financial  management 
requirements  contained  in  9  600.125. 

Sections  600.112  (a),  (b),  (c),  (d),  and 
(e)  are  revised  to  eliminate  the 
provisions  concerning  letter  of  credit. 
The  amended  language  continues  to  give 
primary  status  to  advance  payments  to 
financial  assistance  recipients  in 
conformance  with  the  OMB  Circulars. 
As  a  result  of  the  new  language,  current 
sections  are  redesignated  as  follows: 
9  600.112(e)  is  redesignated  600.112(f); 
9  600.112(f)  is  redesignated  600.112(g): 
9  600.112(g)  is  redesignated  600.112(h): 
and  9  600.112(h)  is  redesignated 
600.112(i). 

In  9  600.113(b),  the  reference  to  the 
Intergovernmental  Cooperation  Act  of 
1968  is  deleted. 

In  9  600.113(e)(1),  "ther"  is  being 
changed  to  "other". 

Section  600.119(c)(1)  is  revised  to 
specifically  state  that  single  bid  or  sole 
source  procurements  under  research 
financial  assistance  do  not  have  to  be 
approved  by  the  awarding  agency,  with  . 
the  exception  of  SBIR  recipients,  which  . 
are  covered  by  9  600.12S(d)(2). 

Section  600.119(d)(2)  is  changed  to 
correct  the  reference  concerning  patents, 
inventions  and  copyrights.  The  proper 
citation  is  9  600.33,  not  \  600.116. 
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Section  600.120  is  amended  by 
replacing  the  reference  to  Attachment  F 
of  0MB  Qrcular  A-110  with  a  reference 
to  0MB  Circular  A-133. 

Section  600.125  is  added  to  codify  the 
six  previously  published  class 
deviations  to  the  Rules  applicable  to  the 
Small  Business  Innovation  Research 
Program.  Cross  references. to  this  section 
have  been  included  in  H  600.31(d)(1), 
600.31(f),  600.103(b)(6).  600.103(h)  and 
600.109(a). 

In  i  600.420(a),  "expand"  is  being 
changed  to  "expend". 

In  S  600.421(i),  the  references  to  the 
Intergovernmental  Cooperation  Act  and 
the  Indian  Self-Determination  Act  are 
deleted. 

In  {  600.424(b)(7)(ii),  "costs"  in  the 
second  sentence  is  being  changed  to 
"cost". 

In  §  60a436(g)(2)(i).  "seciton"  is  being 
changed  to  "section". 

III.  Discussion  of  Comments  on 
Proposed  Rule 

No  comments  were  received  on  the 
proposed  rule. 

IV.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  poUcy  action. 

Today's  rule  will  revise  certain  policy 
and  procedural  requirements.  However, 
Ihb  DOE  has  determined  that  none  of 
the  revisions  will  have  a  substantial 
direct  effect  on  the  institutional  interests 
or  traditional  functions  of  States. 

V.  Review  Under  Execntive  Order  12291 

Today's  rule  was  reviewed  under 
Executive  Order  12291.  The  DOE  has 
concluded  that  the  rule  is  not  a  "major 
rule"  because  its  promulgation  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  p^ces  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  in  domestib  or 
export  markets.  In  accordance  with 


requirements  of  the  Executive  Order, 
this  rulemaking  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB). 

VL  Review  Under  the  Regiila|oty 
Flexibility  Act 

This  rule  was  reviewed  under  the 
R^atory  Flexibility  Act  of  1900,  Public 
Law  96-354, 94  Stat.  1164.  which 
requires  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  The  DOE  has  concluded 
that  the  rule  would  only  affect  small 
entities  as  they  apply  for  and  receive 
fmancial  assistance  and  does  not  create 
additional  economic  impact  on  small 
entities.  The  DOE  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and,  therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

Vn.  Review  Under  the  Paperwork 
Reductioa  Ad 

^lo  information  collection  or 
recordkeeping  requirements  are  imposed 
upon  the  public  by  this  rulemaking. 
Accordingly,  no  OMB  clearance  is 
required  under  the  Paperwork  Reduction 
Act  of  1980, 44  U.S.C.  3501.  et  seq.,  or 
OMB's  implementing  regulations  at  5 
CFR  part  1320. 

VIII.  Review  Under  the  National 
Enviroiunental  Policy  Act 

The  DOE  has  concluded  that 
promulgation  of  these  rules  clearly 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  envuonment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321,  et  seq.  (1976)),  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508), 
and  the  DOE  guidelines  (10  CFR  part 
1021)  and,  therefore,  does  not  require  an 
environmental  impact  statement 
pursuant  to  NEPA. 

List  of  Sabjects  in  10  CFR  Part  600 

Administrative  practice  and 
procedure.  Cooperative  agreements/ 
energy.  Copyrights;  Educational 
institutions;  Energy:  Grants/enei^gy; 
Hospitals;  Indian  Tribal  governments: 
Individuals;  Inventions  and  patents; 
Non-profit  organizations:  Reporting 
requirements;  and  Small  businesses. 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  hereby  amends 
chapter  II  of  title  10  of  the  Code  of 
Federal  Regulations  by  amending  part 
600  as  set  forth  below. 


Issued  in  Washington.  DC  Deceinl>er  26. 
1991. 
B«too).Roth, 

Acting  Director.  Office  of  Procurement, 
Assistance,  and  Program  Management 

For  the  reasons  set  out  in  the 
preamble,  part  600  of  diapter  U.  Title  10 
of  the  Code  of  Federal  R^ulations  is 
amended  as  follows: 

PART  600-flNANCIAL  ASSISTANCE 
RULES 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  Sees.  044  and  646.  Public  Law 
95-91.  W  Stat.  599  (42  U.S.C.  7254  and  7256): 
Public  Law  97-258.  96  Stat.  1003-1005  (31 
U.S.C.  6301-6306),  unless  otherwise  noted. 

2.  hi  §  600.2,  paragraphs  (c),  (d),  (e) 
and  (f)  are  redesignated  as  (d),  (e),  (f) 
and  (g)  respectively,  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 


(c)  A  financial  assistance  recipient 
performing  research,  development  or 
related  activities  involving  the  use  of 
human  subjects  shall  comply  with  DOE 
regulations  in  10  CFR  Part  745 
"Protection  of  Human  Subjects"  and  any 
additional  provisions  which  may  be 
included  in  the  Special  Terms  and 
Conditions  of  the  award. 

•  •       *       *       • 

3.  In  8  600.7,  paragraph  (b)(2)(i)(G)  is 
redesignated  as  paragraph  (b)(2](i)(H) 
and  a  new  paragraph  (b](2)(i)(G)  is 
added  to  read  as  follows: 

9600.7   BlglblMy.' 

•  •        •        •  ,     • 

(b)  *  *  • 
(2)  •  •  • 

(>)**• 

(G)  A  specific  recipient  has  been 
statutorily  designated. 


1600.12  liMnendsd] 

4.  Section  600.12(c)  is  added  as 
follows: 


(c)  Provision  shall  be  made  to  design 
and  construct  all  buildings,  in  which 
DOE  fimds  are  used,  to  meet  | 

appropriate  seismic  design  and        \ 
construction  standards.  Seismic  codes 
and  standards  meeting  or  exceeding  the 
provisions  of  the  Uniform  Building  Code 
(1988  or  as  revised),  shall  be  deemed 
appropriate. 

5.  Section  600.14  is  amended  by 
revising  paragraphs  (c)  and  (e)(l)(ii)  and 
by  adding  a  sentence  to  the  end  of 
paragraph  (f)  as  follows: 
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S60ai4   UrwoHcitad appHcattoiM. 

•  *       *        *        • 

(c)  Preparation  and  submission  of 
application.  A  guide  for  preparing 
unsolicited  applications/proposals  is 
available  from  the  Field/Headquarters 
Support  Division  (PR-132),  Office  of 
Procurement,  Assistance  and  Program 
Management,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 
***** 

-  (e)  •  •  • 

(1)  *  *  * 

(ii)  The  proposed  project  represents  a 
unique  or  innovative  idea,  method,  or 
approach  which  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current,  or  planned  solicitation,  and  if, 
as  determined  by  DOE,  a  competitive 

solicitation  would  be  inappropriate. 

«        •        *    *  '*        * 

(f)  *  *  *  Such  an  explanation  must 
address  the  selection  criteria  contained 
in  9  600.14(e)(1)  (i)  and  (ii).        I 

•  *        *        *        *  ' 

.  6.  Section  600.16  is  amended  by 
revising  the  heading  and  paragraph 
(a)(3)(ii)  as  set  forth  below.  In  addition, 
paragraph  (i)  is  amended  by  changing 
"evaluators"  to  "reviewers",  "evaluator" 
to  "reviewer"  and  "evaluation"  to 
"review". 

960ai6   Objective  merit  review. 

(a)  •  •  • 

(3)  *  •  * 

***** 

(ii)  For  projects  in  which  multiple 
renewals  are  probable,  an  objective 
merit  review  need  not  necessarily  be 
done  at  each  renewal,  but  instead  at 
appropriate  points  during  the  course  of 
the  project.  A  determination  that  a 
project  need  not  be  reviewed  at  each 
renewal  shall  be  made  at  the  time  the 
initial  award  is  issued,  or,  in  the  event 
that  unforeseen  circumstances  arise 
which  preclude  a  merit  review  at  a 
previously  scheduled  point  during  the 
course  of  a  project,  the  merit  review  of  a 
renewal  application  may  be  waived 
prior  to  the  renewal  of  the  project.  The 
criteria  on  which  the  determination  that 
a  project  need  not  be  reviewed  at  each 
renewal  is  based,  shall  be  included  in 
the  system  of  objective  merit  review  to 
be  established  by  the  responsible 
official  in  accordance  with  paragraphs 
(a)  (1)  and  (2)  of  this  section.  For  a 
waiver  to  be  issued,  the  project  officer 
shall  prepare,  with  the  concurrence  of 
his  or  her  immediate  supervisOT,  a 
written  determination  for  the  approval 
of  the  responsible  official  that  a  merit 
review  is  not  appropriate  at  the 
particular  point  in  time,  setting  forth  the 
circumstances  that  preclude  the  merit 


review.  The  determination  shall  contain 
an  evaluation  of  the  technical  merit  of 
the  project  being  proposed  for  additional 
support.  This  determination  shall  also 
set  forth  the  facts  which  would  support 
the  justiHcation  required  by  10  CFR 
600.7(b){2)(i).  Finally,  the  determination 
shall  indicate  the  reports  required  under 
the  award  and  shall  be  placed  in  the 
official  file  by  the  Contracting  Officer. 
***** 

7.  Section  600.31(d)(1)  is  revised, 
paragraph  (f)(3)  is  amended  by  replacing 
the  period  at  the  end  with  ";  or",  and  a 
new  paragraph  (f)(4)  is  added,  to  read  as 
follows: 

§600.31    Funding. 

***** 

(d)  Extensions.  (1)  Recipients  of 
research  awards,  except  recipients  of 
SBIR  awards  (See  S  600.125(d)),  may 
extend  the  expiration  date  of  the  final 
budget  period  of  the  project  (thereby 
extending  the  project  period)  if 
additional  time  beyond  the  established 
expiration  date  is  needed  to  assure 
adequate  completion  of  the  original 
scope  of  work  within  the  funds  already 
made  available.  A  single  extension, 
which  shall  not  exceed  twelve  (12) 
months,  may  be  made  for  this  purpose, 
and  must  be  made  prior  to  the  originally 
established  expiration  date.  The 
recipient  must  notify  the  cognizant  DOE 
Contracting  Officer  in  the  awarding 
office  in  writing  within  ten  (10)  days  of 
making  the  extension. 
•        ****■ 

(fl  *  *  • 
(3)*  *  *:or 

(4)  The  award  is  a  Phase  II  SBIR 
award  (see  5  600.125(c)). 

8.  In  §  600.103.  paragraphs  (b)(6)  and 
(h)  are  revised  to  read  as  follows,  and  in 
paragraph  [f][l),  "application"  is 
changed  to  "applicant." 

§  600.103    Cost  determinations. 

***** 

(b)  *  *  • 

(6)  Before  a  recipient  may  make 
changes  in  the  following  areas  on 
research  financial  assistance  awards, 
the  written  approval  of  the  cognizant 
Contracting  Officer  at  the  DOE  is 
required: 

(i)  Changes  in  objectives  or  scope, 

(ii)  Temporary  replacement  or  change 
of  principal  investigator  or  change  of 
key  personnel,  and 

(iii)  Change  of  the  institution  to  which 
the  award  is  to  be  made. 
All  other  Federal  prior  approval 
requirements,  including  those  in  OMB 
Circulars  A-21  and  A-110.  are  waived 
for  research,  except  as  provided  in 
§  600.125  for  SBIR  awards.  The  recipient 


may  maintain  such  internal  prior 
approval  systems  as  it  considers 
necessary. 
***** 

(h)  Fee  or  profit.  No  increment  above 
cost  may  be  paid  to  a  grantee  or 
subgrantee  under  a  DOE  grant  or 
subgrant,  except  for  SBIR  recipients  as 
provided  in  9  e00.125(d)(3).  A  fee  or 
profit  may  be  paid  to  a  contractor 
providing  goods  or  services  under  a 
contract  with  a  grantee  or  subgrantee. . 
***** 

9.  Section  600.109(a)  is  revised  to  read 
as  follows: 

§600.109    Rnancial  management  systems. 

(a)  General.  Except  as  provided  in 
paragraph  (c)  of  this  section  and 
9  600.125  of  this  subpart,  grantees  and  ' 
subgrantees  shall  have  financial 
management  systems  which  meet  the 
minimum  standards  set  forth  in 
paragraph  (b)  of  this  section. 
***** 

10.  Section  600.112  (a),  (b),  (c),  and  (d), 
are  revised,  paragraphs  (e)  through  (h) 
are  redesignated  as  paragraphs  (f) 
through  (i)  and  a  new  paragraph  (e)  is 
added.  The  revised  and  added 
paragraphs  are  set  forth  below. 

§600.112    Payment 

(a)  Scope.  This  section  prescribes  the 
basic  standard  and  the  methods  under 
which  the  DOE  will  make  payments  to 
grantees,  and  grantees  will  make 
payments  to  subgrantees  and 
^contractors. 

(b)  Basic  standard.  Methods  and     • 
procedures  for  payment  shall  minimize 
the  time  elapsing  between  the  tratisfer 
of  funds  and  disbursement  by  the 
grantee  or  subgrantee,  in  accordance  " 
with  Treasury  regulations  at  31  CFR  part 
205. 

(c)  Advances.  Grantees  and 
subgrantees  shall  be  paid  in  advance, 
provided  that  their  financial 

'  management  systems  meet  the 
standards  for  fund  control  and 
accountability  specififed  in  9  600.1Q9(b), 
including  procedures  or  planned 
procedures  that  will  minimize  the  time 
elapsing  between  the  transfer  of  the 
funds  from  the  iTS.  Treasury  and  their 
disbursement  by  the  grantee  or 
subgrantee,  except  as  provided  in 
9  600.125(b)(5). 

(d)  Reimbursement'  Reimbursement 
shall  be  the  preferred  method  when  the 
requirements  in  paragraph  (c)  of  this 
section  are  not  met.  The  DOE  may  also 
use  the  reimbursement  method  if  the 
major  portion  of  the  project  or  activity 
will  be  financed  by  private  financing  or 
Federal  loans,  with  the  DOE  grant 


UMI 
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representing  25  percent  or  less  of  the 
total  cost. 

(e)  Conversion  from  advance  payment 
method.  The  DOE  may  convert  a  grantee 
from  advance  payment  to 
reimbursement  whenever  the  grantee  no 
longer  meets  the  criteria  for  advance 
payment  specified  in  paragraph  (c)  of 
this  section.  Any  such  conversion  may 
be  accomplished  only  after  the  DOE  has 
advised  the  grantee  in  writing  of  the 
reasons  for  the  proposed  action  and  has 
provided  a  period  of  at  least  30  days 
within  which  the  grantee  may  take 
corrective  action  or  provide  satisfactory 
assurances  of  its  intention  to  take  such 
action. 

.% 


that  are  institutions  of  higher  education, 
hospitals  or  other  nonprofit 
organizations  shall  comply  with  the 
requirements  of  OMB  Circular  A-133, 
and  shaU: 


§600.113 

11.  Section  600.113(b)  is  revised  to 
read  as  follows,  and  in  paragraph  (e)(1), 
first  sentence,  "ther"  is  corrected  to  read 
"other". 


(b)  Income  resulting  from  advances  of 
DOE  funds.  Unless  there  are  statutory 
provisions  to  the  contrary,  a  grantee 

,shall  remit  to  DOE  any  interest  or  other 
investment  income  earned  on  advances 
of  DOE  funds. 

*  * .      *        •        * 

12.  In  §  600.119.  paragraphs  (c)(1)  and 
(d)(2)  are  revised  to  read  as  follows: 

§600.119    Procurement  under  grants  and 
sutigrants. 

(c)  Prior  approval  requirements.  (1)  A 
grantee  or  subgrantee  must  receive  prior 
written  approval  from  the  awarding 
party  before  entering  into  any  sole 
source  contract  or  a  contract  where  only 
one  bid  or  proposal  is  received  when  the 
value  of  the  contract  is  expected  to 
exceed  $5,000  in  the  aggregate,  and  the 
grantee  or  subgrantee  is  not  a  State 
government,  local  government,  Indian 
tribal  government,  SBIR  award  recipient 
(see  §  60C.125(d)(2)).  or  research  award 
recipient. 

*  ♦        *        *        • 

(d)  *  *  * 

(2)  A  clause  requiring  the  contractor 
to  comply  with  applicable  DOE 
requirements  concerning  patents, 
inventions  and  copyrights  (see  §  600.33). 

*  •        •        *        * 

13.  In  §  600.120,  the  introductory  text 
to  paragraph  (c)(1)  is  revised  as  follows: 

§600.120    Audit  requirements. 

*  •        *        *        *  ■       . 

(c)  Nonprofit  organizations.  (1)  Except 
for  public  hospitals  and  public  colleges 
and  universities  that  are  included  in  an 
audit  conducted  pursuant  to  Subpart  D 
of  this  Part,  all  grantees  and  subgrantees 


14.  Section  600.125  is  added  as 
follows: 

§  600l125    SpMM  provWoiw  for  SiMfl 
BusiiMM  InnovflMon  RsmwcIi  Grants. 

(a)  General.  This  section  contains 
provisions  applicable  to  the  Small 
Business  Innovation  Research  (SBIR) 
Program.  This  codifies  six  class 
deviations  pertaining  to  the  SBIR 
program. 

(b)  Provisions  Applicable  to  Phase  I 
SBIR  Awards.  Phase  I  SBIR  awards  may 
be  made  on  a  fixed  obligation  basis, 
subject  to  the  following  requirements: 

(1)  While  proposed  costs  must  be 
analyzed  in  detail  to  ensure  consistency 
with  applicable  cost  principles,  incurred 
costs  are  not  subject  to  regulation  by  the 
standards  of  cost  allowability: 

(2)  Although  detailed  budgets  are 
submitted  by  a  recipient  and  reviewed 
by  the  DOE  for  purposes  of  establishing 
the  amount  to  be  awarded,  budget 
categories  are  not  stipulated  in  making 
an  award; 

(3)  Prior  approval  from  the  DOE  for 
rebudgeting  among  categories  by  the 
recipient  is  not  required.  Prior  approval 
from  the  DOE  is  required  for  situation 
involving  sole  source  or  single  bid 
procurements  as  provided  in 

S  600.125(d)(2).  Prior  approval  from  the 
DOE  is  also  required  for  any  variation 
from  the  requirement  that  no  more  than 
one-third  of  Miase  I  worilc  can  be  done 
by  sub-contractors  or  consortium 
partners; 

(4)  Pre-award  expenditure  approval  is 
not  required; 

(5)  Payments  are  to  be  made  in  the 
same  manner  as  other  financial 
assistance  (see  §  600.112),  except  that, 
when  determined  appropriate  by  the 
cognizant  program  ofncial  and 
contracting  officer,  a  lump  SMm  payment 
may  be  made.  If  a  lump  sum  payment  is 
made,  the  award  must  be  conditioned  to 
require  the  recipient  to  return  to  the 
DOE  amounts  remaining  unexpended  at 
the  end  of  the  project  if  those  amounts 
exceed  $500; 

(6)  Recipients  will  certify  in  writing  to 
the  Contracting  Officer  at  the  end  of  the 
project  that  the  activity  was  completed 
or  the  level  of  effort  was  expended. 
Should  the  activity  or  effort  not  be 
carried  out,  the  recipient  would  be 
expected  to  make  appropriate 
reimbursements; 

(7)  Requirements  for  periodic  reports 
may  be  established  for  each  award  so 


long  as  they  are  consistent  with 
9  600.115; 

(8)  Changes  in  principal  investigator 
or  project  leader,  scope  of  effort,  or 
institution,  require  the  prior  approval  of 
the  DOE. 

(c)  Provision  Applicable  to  Phase  II 
SBIR  Awards.  Phase  II  SBIR  awards 
may  be  made  for  a  single  budget  period 
of  24  months. 

(d)  Provisions  Applicable  to  Phase  I 
and  Phase  II  SBIR  A  wards.  (1)  The  prior 
approval  of  the  cognizant  DOE 
Contracting  Officer  is  required  before 
the  final  budget  period  of  the  project 
period  may  be  extended  without 
additional  funds. 

(2)  A  grantee  or  subgrantee  must 
receive  the  prior  %vritten  approval  of  the 
awarding  party  before  entering  into  any 
sole  source  contract  or  a  contract  where 
only  one  bid  or  proposal  is  received 
when  the  value  of  the  contract  is 
expected  to  exceed  $25,000  in  the 
aggregate. 

(3)  A  fee  or  profit  may  be  paid  to  SBIR 
recipients. 


§600.420    [Amended] 

15.  In  the  fu^t  sentence  of  paragraph 
600.420(a),  "expand"  is  corrected  to  read 
"expend". 

16.  Section  600.421(i)  is  revised  to  read 
as  follows: 

§600.421    Paymmt 


(i)  Interest  earned  on  advances. 
Unless  there  are  statutory  provisions  to 
the  contrary,  grantees  and  subgrantees 
shall  promptly,  but  at  least  quarterly, 
remit  to  the  Federal  agency  interest 
earned  on  advances.  The  grantee  or 
subgrantee  may  keep  interest  amounts 
up  to  $100  per  year  for  administrative 
expenses. 

§660.424   lAiiwndad] 

17.  In  the  second  sentence  of 
paragraph  600.424(b)(7)(ii)  "costs"  is 
corrected  to  read  "cost". 

§660.436    (Amended) 

18.  In  paragraph  600.436(g](2)(i). 
"seciton"  is  corrected  to  read  "section". 

[FR  Doc.  91-31281  Filed  lZ-31-91;  8:45  am) 
BIUMQ  CODE  MSO.OI-M 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 
(Docket  No.  R-068S] 

Regulation  H,  Regulation  Y— Appraisal 
Standards  for  Federally  Related 
Transactions 


agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnON:  Final  Rule:  Revision  of 
Compliance  Date. 

summary:  The  Board  published  a  Tinal 
rule  at  page  27762  of  the  issue  for 
Thursday.  July  5. 1990  (FR  Doc.  90- 
15401),  that  contains  a  compliance  dale 
of  July  1. 1991,  regarding  the  use  of  state 
certified  or  licensed  appraisers  in 
federally  related  transactions.  That 
compliance  date  is  being  revised  by  the 
Board  to  December  31. 1992.  in  response 
to  section  472  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991. 

DATES:  Effective  Date:  January  2. 1992. 
Compliance  Date:  State  certified  or 
licensed  appraisers,  as  appropriate, 
must  be  used  for  federally  related 
transactions  by  December  31, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roger  T.  Cole.  Assistant  Director  (202/ 
452-2618).  Stanley  B.  Rediger. 
Supervisory  Financial  Analyst  (202/452- 
2629).  or  Virginia  M.  Gibbs.  Senior 
Financial  Analyst  (202/452-2521). 
Division  of  Banking  Supervision  and 
Regulation;  or  Michael  J.  O'Rourke. 
Senior  Attorney  (202/452-3288).  Legal 
Division.  For  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD),  contact  Dorthea  Thompson  (202/ 
452-3544). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Title  XI  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  ("FIRREA"),  12  U.S.C.  sections 
3310, 3331-3351.  the  Board  adopted  a 
final  rule  regarding  Appraisal  Standards 
For  Federally  Related  transactions  (12 
CFR  parts  208  and  225)  on  June  27. 1990. 
The  Board's  rule  contains  two 
compliance  dates:  the  compliance  date 
of  August  9. 1990.  for  adherence  to 
minimal  appraisal  standards,  and  the 
compliance  date  of  July  1, 1991 
(subsequently  extended  to  December  31. 
1991),  for  the  use  of  state  certified  or 
licensed  appraisers.  Title  XI's  provisions 
regarding  the  mandatory  use  of  state 
certified  or  licensed  appraisers  was 
amended  by  section  472  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991.  (Pub.  L.  No. 
102-242,  Section  472. 105  Stat.  2236.  2386) 
(December  19. 1991).  That  amendment 
changed  the  compliance  date  in  Section 


1119(a)  of  Title  XI  regarding  the 
mandatory  use  of  certified  or  licensed 
appraisers  in  federally  related 
transactions  from  "not  later  than  July  1. 
1991."  to  "not  later  than  December  31, 
1992."  To  reflect  the  change 
contemplated  by  the  amendment  to  Title 
XI  of  FIRREA.  the  Board  is  revising  the 
compliance  date  in  its  appraisal 
regulation  regarding  the  mandatory  use 
of  state  certified  or  licensed  appraisers 
in  federally  related  transactions  to 
December  31. 1992.  The  impact  of  this 
amendment  on  financial  institutions 
regulated  by  the  Board  is  that  the 
Boards  regulatory  requirements 
regarding  the  mandatory  use  of  state 
certified  or  licensed  appraisers  in 
federally  related  transactions  will  not  be 
effective  until  December  31. 1992.  Under 
section  472's  amendment  to  Title  XI. 
however,  states  remain  free  to  adopt 
their  own  implementation  date  for  state 
appraiser  licensing  and  certification 
requirements  prior  to  December  31. 1992. 

(12  U.S.C.  321;  12  U.S.C.  1844(b);  12 
U.S.C.  3339.  3340.) 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  26. 1991. 
Wiliiun  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  91-31287  Filed  12-31-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  25 

[Docket  No.  NM-65;  Special  Conditions  No. 
2S-ANM-52] 

Special  Conditions:  Modified  Cessna 
551  Airplane:  High  Intensity  Radiated 
Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  special  conditions;  request 
for  comments. 

summary:  These  special  conditions  are 
issued  for  the  Cessna  Model  551 
airplane  modified  by  ElectroSonics  . 
Division  of  AiRadio  Corporation  of 
Columbus.  Ohio.  This  airplane  is 
equipped  with  high-technology  digital 
avionics  systems  that  perform  critical 
functions.  The  applicable  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  the  effects  of  high- 
intensity  radiated  fields  (HIRF).  These 
special  conditions  provide  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
ensure  that  the  critical  functions 


performed  by  this  system  are 
maintained  when  the  airplane  is 
exposed  to  HIRF. 
DATES:  The  effective  date  of  these 
special  conditions  is  Decemlier  23, 1991. 

Comments  must  Be  received  on  or 
before  February  17. 1992. 

ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Assistant 
Chief  Counsel.  Attn:  Rules  Docket 
(ANM-7).  Docket  No.  NM-65, 1601  Lind 
Avenue  SW..  Renton.  Washington 
98055-4056:  or  delivered  in  duplicate  to 
the  Office  of  the  Assistant  Chief 
Counsel  at  the  above  address. 
Comments  must  be  marked  Docket  No. 
NM-65.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Lium.  FAA.  Standardization 
Branch.  AN'M-113.  Transport  Standards 
Staff.  Transport  Airplane  Directorate 
Aircraft  Certification  Service.  1601  Lind 
Avenue  SW..  Renton.  Washington 
98055-4056:  telephone  (206)  227-1112. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a  self 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-65."  The 
postcard  will  be  date/time  stamped,  and 
returned  to  the  commenter. 

Background 

On  October  16. 1991.  ElectroSonics 
Division  of  AiRadio  Corporation  applied 
for  a  Supplemental  Type  Certificate  to 
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modify  the  Cessna  Model  551  airplane. 
The  proposed  modification  incorporates 
a  number  of  novel  or  unusdal  design 
features,  such  as  digital  avionics 
consisting  of  a  pilot's-side  electronic 
flight  instrument  system  (EFIS)  that  is 
vulnerable  to  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §  21.115, 
subchapter  C.  of  the  FAR,  ElectroSonics 
Division  of  AiRadio  Corporation  must 
show  that  the  altered  Cessna  Model  551 
airplane  meets  the  applicable 
requirements  as  specified  in  S§  21.101 
(a)  and  (b),  unless:  (1)  Otherwise 
specified  by  the  Administrator  (2) 
compliance  with  later  effective 
amendments  is  elected  or  required 
under  §§  21.101  (a)  and  (b);  or  (3)  special 
conditions  are  prescribed  by  the 
Administrator. 

The  requirements  specified  in 
§  21.101(a)  are  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A27CE  for  the  Cessna 
Model  551  airplane.  Those  are  part  23  of 
the  FAR.  effective  February  1. 1965,  as 
amended  by  Amendments  23-1  through 
23-16;  part  25  of  the  FAR,  effective 
February  1, 1965,  as  amended  by 
Amendments  25-1  through  25-17;  and 
various  sections  and  Hndings  of 
equivalent  safety  that  are  not  pertinent 
to  these  special  conditions.  Those 
sections  of  part  23  and  part  25  that  are 
pertinent  to  this  installation  include: 
i  23.1311,  as  amended  through 
Amendment  23-^1;  §  §  25.1301. 
25.1303(b),  and  25.1322,  as  amended 
through  Amendment  25-38;  and 
§§  25.1309. 25.1321  (a),  (b).  (d),  and  (e). 
25.1331,  25.1333,  and  25.1335,  as 
amended  through  Amendment  25-41. 
These  special  conditions  will  form  an 
additional  part  of  the  type  certification 
basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(that  is,  part  23  and  part  25 
requirements)  do  not  contain  adequate 
or  appropriate  safety  standards  for  the 
modified  Cessna  Model  551  airplane 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by- 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certiflcation  basis  in 
accordance  with  §  21.115(a). 


Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
high-intensity  radiated  fields  (illRF). 
Increased  power  levels  from  ground- 
based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it 
necessary  to  provide  adeguate 
protection.  ' 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  these  special  conditions 
require  that  the  new  technology 
electrical  and  electronic  systems,  such 
as  the  EFIS,  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communication,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
EHS,  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing 
HIRF  emitters,  an  adequate  level  of 
protection  exists  when  compliance  with 
HIRF  protection  special  conditions  is 
shown  with  either  paragraph  1  or  2 
below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  Reld  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


FfSQuoncy 
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1-2  GHz 
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6.000 
6.800 
3.600 
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60 
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80 
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200 
33 
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33 
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The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
mode!  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change  from 
the  substance  contained  herein.  For  this 
reason,  and  because  a  delay  would 
signiRcantly  affect  the  certification  of 
the  airplane,  which  is  imminent  the 
FAA  has  determined  that  prior  public 
notice  and  comment  ^re  unnecessary 
and  impracticable,  and  good  cause 
exists  for  adopting  these  special 
conditions  immediately.  Therefore,  these 
special  conditions  are  being  made 
effective  upon  issuance.  Hie  FAA  is 
requesting  comments  to  allow  interested 
persons  to  submit  views  that  may  have 
not  been  submitted  in  response  to  the 
prior  opportunities  for  comment 
described  above. 

List  of  Subjects  in  14  CFR  ParU  21  and 
25 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  es  follows: 

Authority:  49  U.S.C.  1344. 1348(c),  1352, 
1354(a),  1355. 1421  through  1431, 1502. 
1651(b)(2),  42  U.S.C.  1857f-10. 4321  et  seq.: 
E.0. 11514:  and  49  U.S.C.  106(g). 

The  Fmal  Special  Condidons 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  supplemental  type 
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certification  iiasis  for  the  modified 
.  Cessna  Model  551  airpLaae: 

L  Protection  From  Unwanted  Effects 
pf  High-Iateiisity  Radiated  Fields 
(HIRF). 

Each  electrical  and  electronic  system 
that  perfonns  critical  functions  must  be 
designed  and  installed  to  ensure  Ihat  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to 
ejrtemally  radiated  electromagnetic 
energy. 

The  following  definition  applies  with 
respect  to  ^is  special  condition: 

2.  Critical  Function.  Function  Whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  Ihe 
continued  safe  flight  and  landing  of  the 
airplane. 

teued  in  Renton.  Washington,  od 
December  23, 19S1. 
Dsmllm.  PsasnoQ. 
Acting  Manager.  Transport  AJrpJane 
Directorate.  AircraftX^ertifrcation  Service. 
|FR  Doc.  91-31272  Filed  12-31-91: 8:45  ani(] 
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DEPAilTMENT  OFCOMMEIICC 
Bureau  <tf  Export  Adminiatration 

15  CFR  Pvls  770,  T7B,  and  765 

[DeetMlMe.  f11223-18C31 

Expocta  to  Tarrttoriastaduded  WMhia 
the  GaograpMc  Area  «fttiaF«nBar 
SoviatUnioa 

AOeacv:  Bureau  of  Export 
Administration.  Conunerce. 
action:  Pinal  rule. 

SUMMMv:  The  rapidly  cbanging 
situation  in  the  geographic  aiea  formerly 
known  as  the  Unim  of  Soviet  Socialist 
Republics  (U.S:S Jl..  Soviet  Union)  fhas 
caused  reporters  to  4]uestion  tke  export 
control  s^us  of  ifaat  geographic  .area. 

All  of  the  geographic  area  that  has 
been  known  as  the  U.S^R.  remains  a 
controlled  destination  and  continues  to 
fall  within  Country  Group  Y.  At  this 
time,  the  provisions  of  Hie  Export 
Administration  Regulations  '(EAR)  that 
have  been  in  effect  for  the  U.S.S.R. 
continue  to  apply  to  that «rea.  The 
Baltic  Republics  of  Estonia,  Latvia,  and 
Lithuania  al80,TeiBaio  in  Country  Group 
Y, 

Until  new  pelilical  entities  are 
identified  in  the£AR..e}^orteiSimay 
continue  to  use  (he  designations  "Union 
of  Soviet  Socialist  Jlepubtics".  ^'Soviet 
Union"^  or  'U,S.S^"  oniexpoM  control 
docuiBente  involving  that  geographic 
ar^. 


UMI 


References  to  the  U.S.S.R.  in  parts  770, 
778,  and  785  of  the  EAR  are  revised  to 
reflect  ithis  policy. 

EFFECTIVE  OATE:  DecenAier  ^,1991. 
FOR^URTMEfl  INFOimimnON  CONTACT: 

David  Scblechty,  Country  Policy  Branch. 

Office  of  Technology  and  Policy 

Analysis,  Bureau  of  Export 

Administration.  Telephone:  (202)  "377- 

4252. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requiienients 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seg.\ 

3.  This  xule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  df  a  Tederalism 
assessment  lunder  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Proceduie  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  e03(a)  and 
604(a]).  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  wiU  be 
prepared. 

5.  Theiprovisions  of  the 
Administrative  Procedure  Act,  5  U.'S.C 
553.  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
partioipation.  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

Therefore.  Ihis  regtilation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  conunents  fXR 
this  regulation  are  welcome  ^m  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian.  Office 
of  Technology  and  Policy  Analysis. 
Bureau  of  Export  Administration. 
Department  .of  Commerce,  14th  Street 
and  Pennsylvania  Ave..  NW..  room  1622. 
Washingtonr43C  20230. 

List  af  fiubjaots 

IS  CFR  Part  770 

Administrative  practice  and 
procedure.  Exports. 

15  CFR  Part  778 

Exports,  'Nuclear  energy.  Beporf  ing 
and  recordkeeping  requirements. 


15  CFR  Part  785 
Communist  oountries.  Exports. 

Accordingly,  parts  770.  778.  and  785  of 
the  Export  Administration  Regulations 
(15  Cro  parts  736-799)  are  amended  as 
follows:  c» 

PART  770  [AMENDED] 

1.  The  .authority  for  part  770  is  revised 
to  read  as  follows: 

AutfaDrity:Pub.  L  9(K351. 82  Stat.  197  (IB 
U.S.C.  2510  et  seqi],  as  amended:.Bec.  101. 
Pub.  L  93-153.37  Stat.  576  (30  U.S.C.  185),  as 
amended:  see.  103,  Pub.  L.  94-163, 89  Stat.'877 
(43  U.S.C.  621Z),  as  amended:  sees.  201  and 
201(ll)(e).  Pub. L. 94-256.  W  Stat.  809  (10 
U.S.C.  7420  and  743e(e)),  as  amended:  Pub.  L 
95-223,  91  Stal.  1626  (SO  U.S.C.  1701  et  seq.\. 
Pub.  L  95-^42,  92  Stat.  120  (22  U.S.C.  3201  el 
seq  and  42  U.S.C.  2139a);  sec.  208.  Pub.  L  95- 
372.  92  Stat.  688  (43  U.S.C.  1354):  Pub.  L.  96- 
72.  93  Stat.  908'(50U.S:C.  App.  2401  et  sm?.), 
as  amended:  sec.  125,  Pub.  L.  0&-64, 99  Stat. 
156  (46  U.S-C.  4660);  £.0. 119M  of  April  13, 
1976  (41  FR  1S82S,  April  15. 197«i),  E.0. 12082 
of  July  7, 1977  (42  FR  35823,  )uty.7, 1977),  as 
amended:  E.0. 12058  of  May  11, 1978  (43  PR 
20947,  May  16, 1978);  E.0. 12214  of  May  2, 
1980  (45  FR  29783,  May  6. 1980):  E.0. 12730  of 
September  30, 1990  (55  >I9^)373.  October  2, 
IWO),  as  continued  t^Notice  of  September 
26, 1991  (56  ra  493B8,  September  27, 19«): 
and  E.0. 1Z78S  of  November  16, 1990  (55  ¥R 
48587.  November  20, 1990),  as  continued  by 
Notice  of  November  14. 1991  (58  FR  58171, 
NovemberlS,  1991). 

PARTS  778«  TtS  [AMENDED] 

2.  The  authority  citation  lor  parts  778 
and  785  is  revised  to  read  as  follows: 

Authority:  Pub.  L  90-351.  82  Stat.  197  (IB 
U.S.C.  ZSlOetwq.].  as  amended;  Pub.  L  96- 
223, 91  Stat.  1626  (50  U.S.C.  1701  et  seq):  Pub. 
L  95-242,  92  Stat.  120  (22  U.S.C.  3201  et  seq. 
and  42  U.S.C  2139a);  Pub.  L  96-72. 93  Stat. 
503  (50  U.S;C.  App.  2401  et  seq  ).  as  amended: 
E.0. 12882  of  July  7, 1977  (42  FR  35623,  )uly  7, 
1977),  as  ansnded:  E.0. 12058  of  May  11. 1978 
(43  FR  20947.  May  16, 19781,  £.0. 12214  of 
May  2. 1980  (45  FR  29783,  May  6. 1980);  E.O. 
12730  of  September  30, 1990  (55  FR  40373, 
October  2, 1990),  as  continued  by  Notice  of     ^ 
Septeniber»,1991  (56  FR  49385.  September 
27, 1991):  and  E.0. 12736  of  November  16, 
1990 156  FR  48667,  November  20, 1990).  as 
continued  by  Notice  of  November  14, 1991 1(56 
FR  58171.  Movember  IS,  1991). 

PART  770-4  AMENDED] 

3.  In  Supplement  No.  1  to  part  770, 
under  the  ^heading  "Country  Group  Y". 
the  "Union  df  Soviet  Socialist 
Republics"  is  removed  and  replaced  by 
"llhe geographic  area  formerly  known  as 
thellnion  of  Sondet  Socislliat  Republics" 

PART778-;4AMENDEO] 

4.  Supplement  Ido,  5  to  part  778  is 
amended  by  removing  the  "Soviet 
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Union"  and  by  adding  "The  geographic 
area  formerly  known  as  the  Union  of 
Soviet  Socialist  Republics",  in 
alphabetical  order. 

PART  785— [AMENDED] 

5.  Section  785.2  is  amended  by 
revising  the  section  heading  and  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (a](l],  as  follpws: 

§  785.2    Country  Group  Q,  W,  and  Y  > : 
Geographic  area  of  the  former  U.S.S.R., 
Eastern  Europe,  Mongolian  People's 
Republic,  and  Lao*. 

(a)(1)*  *  *  The  term  "U.S.S.R.".  as 
used  herein,  refers  to  the  geographic 
region  formerly  known  as  the  Union  of 
Soviet  Socialist  Republics. 

V:  *  *  *  * 

Dated:  December  27, 1991. 
fames  M .  LeMunyoo, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  91-31326  Filed  12-27-91,  4:43  pm] 

BILUNG  CODE  3510-OT-M  ' 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  250 

[Docicet  No.  RIM87-5-008;  Order  No.  497-C] 

Inquiry  Into  Alleged  Anticompetitive 
Practices  Related  to  Maiiceting 
Affiliates  of  Interstate  Pipelines;  Order 
Extending  Sunset  Date  and  Amending 
Final  Rule 

Issued  December  20, 1991. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule;  order  extending 

sunset  date  and  amending  final  rule. 

SUMMARY:  The  Commission  issued  a 
fmal  rule  in  Order  No.  497  adopting 
standards  of  conduct  and  reporting 
requirements  to  govern  the  relationship 
between  interstate  pipelines  and  their 
gas  marketing  affiliates. 

The  reporting  requirements  in  Order 
No.  497  were  extended  several  times  by 
various  documents  published  in  the 
Federal  Register. 

This  order  extends  the  Hnal  rule's 
reporting  requirements  for  an  additional 
year,  from  December  31, 1991,  to 
December  31, 1992.  In  addition,  this 
order  amends  the  fmal  rule  to  reduce  the 
number  of  paper  printouts  of  the  FERC 
Form  No.  592  information  that  pipelines 
are  required  to  file. 


EFFECTIVE  DATE:  In  order  to  prevent  a 
gap  in  the  rule's  reporting  requirements, 
the  extension  of  the  sunset  provision  for 
the  rule's  reporting  requirements  is         » 
effective  January  1, 1992.  The 
amendment  to  the  final  rule  is  also 
effective  January  1, 1992.  However, 
since  the  record  in  this  case  has  been 
filed  with  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit,  the  court  has  exclusive 
jurisdiction  over  the  matter  pursuant  to 
section  19(b)  of  the  Natural  Gas  Act. 
Therefore,  the  extension  of  the  sunset 
provision  for  the  reporting  requirements 
and  the  amendment  to  the  final  rule  are 
subject  to  leave  of  court.  If  the  dates  are 
affected  by  court  action,  a  document 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Faerberg.  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426,  (202)  208- 
1275. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308. 941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  20ft-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity.  8  data  bits  and  1 
stop  bit.  The  full  text  of  this  order  will 
be  available  on  CIPS  for  30  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
room  3308,  941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 

I.  Introduction 

The  Federal  Energy  Regulatofy 
Commission  (Commission)  is  extending 
the  sunset  date  of  Order  No.  497's  ' 


reporting  requirements  for  an  additional 
year,  from  December  31, 1991.  until 
December  31, 1992.  The  Commission  is 
also  amending  the  final  rule  to  reduce 
the  number  of  paper  printouts  of  the 
FERC  Form  No.  592  information  that 
pipelines  ar£  required  to  flle. 

n.  Public  Reporting  Burden 

This  order  does  not  change  the 
reporting  burden  in  the  fmal  rule,  as 
revised  in  Order  No.  497-A,  that  already 
is  in  effect.  The  order  clarifies  the 
reporting  requirements  of  FERC  Form 
No.  592  and  extends  the  sunset 
provision  for  an  additional  year,  from  ' 
December  31, 1991,  to  December  31. 
1992.  Clarification  of  the  reporting 
requirements  will  reduce  or  eliminate 
the  filing  of  unnecessary  duplicative 
information.  The  Office  of  Management 
and  Budget  approved  the  reporting 
requirements  in  the  fmal  rule  on  August 
18, 1988.  This  approval  is  effective  until 
December  31. 1991. 

The  current  annual  reporting  burden 
for  collection  of  information  is  estimated 
to  be  6,996  hours  for  FERC  Form  No.  592 
(1902-0157).  The  industry  burden  is 
based  on  an  estimated  average  of  10.60 
hours  per  filing  for  the  55  respondents  to 
complete  660  filings  of  FERC  Form  No. 
592.  This  estimate  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
obtaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

III.  Background 

The  Commission  issued  a  final  rule  in 
this  proceeding  on  June  1, 1988,*  which 
was  the  result  of  a  lengthy  rulemaking 
proceeding  begun  in  response  to 
petitions  for  rulemaking  '  and  several 
cases  that  had  raised  the  issue  of 
potential  abuse  in  the  relationship 
between  interstate  natural  gas  pipelines 
and  their  marketing  or  brokering 
affiliates.*  The  fmal  rule  in  Order  No. 


'  See  Supplement  No.  1  to  part  770  of  this 
siibchapter  for  listing  of  Country  Groups. 


'  Inquiry  Into  Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of  Interstate 
Pipelines.  53  FR  22139  (June  14. 1988).  FERC  Stats.  A 
Regs.  1  30.820  (June  1.  1988);  Order  No.  49r-A.  54  FR 
52781  (December  22. 1989).  FERC  Stats,  ft  Regs. 
1  ■W.BbH  (December  15, 1989);  Order  No.  497-B.  55  FR 
iA^ffl  (December  28. 1990).  FERC  Stats,  k  Regs. 
f  10.908  (December  13, 1990). 


*ld. 

*  Petitions  of  Hadson  Gas  Systems.  Inc.  in  Docliel 
No.  RM8A-19-000.  Minnesota  Department  of  Public 
Service  in  Docket  No.  RMB7-1-000.  and  Shell  Gas 
Trading  Co.  in  Docket  No.  RM87-2-000. 

*  Northern  Natural  Gas  Co..  20  FERC  1 61.040 
(1982):  Mountain  Fuel  Resources.  Inc..  36  FERC 

1  61.150  (1966);  ANR  Pipeline  Co..  35  FERC  1 61.400 
(1986);  Independent  Petroleum  Association  of 
Mountain  States  v.  Panhandle  Eastern  Pipe  Line  Co  . 
36  FERC  1  61.282  (1986):  Southern  Natural  Gas  Co.. 
36  FERC  \  61.275  (1986^  Texas  Gas  Transmission 
Corp..  36  FERC  1  61.274  (1986):  Arkla  Exploration 
Co.,  37  F'ERC  1  61.011  (1986);  Southern  Natural  Gas 
Co.,  36  FERC  1  61 .401  (1986);  Tenneco  Oil  Co..  el  ol 
36  FERC  161,399  11966). 


10 


Federal  Rejpster  /  Vol.  57.  No.  1  /  Thursday.  January  2.  1992  /  Rules  and  Regulations 


497  adopted  standards  of  conduct  and 
reporting  requirements  intended  to 
prevent  preferential  treatment  of  an 
afRKated  marketer  by  an  interstate 
pipeline  in  the  provision  of 
transportation  services.*  The  final  rule 
also  adopted  a  sunset  provision  of 
December  31, 1989,  for  the  reporting 
requirements  and  specifically  reserved 
the  Commission's  option  of  extending 
the  date  should  the  Conunission  decide 
there  was  a  need  to  do  so.         I 

Chi  December  15, 1989,  die 
Commission  issued  Order  No.487-A 
which  granted  partial  rehearing  of  Order 
No.  497  aod  clarified  certain  provrisions 
of  the  final  rule."  Order  No.  497-A  also 
extended  the  final  rule'«  reporting 
requirements  for  an  additional  year, 
from  December  31, 1989.  to  December  31, 
1990,  and  stated  that  the  Conunission 
would  examine  the  need  to  further 
extend  the  rule's  reporting  requirements 
prior  to  their  suoset  date  of  December 
31.1990.  I 

On  December  13. 1990,  the     ! 
Commission  issued  Order  No.  497-B'' 
which  extended  the  sunset  date  of  Order 
No.  497's  reporting  requirements  for  an 
additional  year,  from  December  31, 1990 
until  December  31, 1991,  because  several 
issues  regarding  Order  Nos.  497  end 
4e7-A  were  pending.  These  issues 
included  those  raised  ia  the  protests  of 
GlingB  made  by  pipelines  in  response  to 
issuance  of  Order  No.  497,  the 
applicability  of  the  standards  of  conduct 
to  discount  sales  programs,  as  well  as 
the  appeal  to  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit. 

Several  pipelines  and  local 
-  distribution  companies  filed  with  the 
United  States  Court  of  Appeals  for  the 
D.C  Circuit  for  judicial  review  of  the 
Order  No.  497  marketing  affiliate  rule, 
and  the  case  is  pending  before  that  court 
in  Tenneco  Gas  v.  FERC.  No.  89-1768. 
Consequently,  the  Commission's  action 
in  this  proceeding  is  subject  to  leave  of 
the  court. 


IV.  Disciissioo 

'  Order  No.  487  has  two  basic  elements: 
(1)  The  establishment  of  standards  of 
conduct  intended  to  assure  that 
pipelines  do  not  use  the  essential  facility 
in  a  discriminatory  manner  to  the 
competitive  advantage  of  their  affiliates, 
and  (2)  the  requirement  that  pipelines 
record  and  report  the  essential  terms  of 
bansactions  with  or  to  the  benefit  of 
affiliates  in  order  to  allow  verification  of 


♦  58  FR  ni39  Hune  14, 11B8).  FERC  SlBts. »  Reg». 
130.820  [jane  1.1968). 

•  54  PR  527B1  (December  22.  "1989).  FHtC  Stat«  » 
Regs,  i  30.808  fDeccmber  IS.  \9B]. 

^  SS  PRS32B1  TDecember^a  19B0).  FERCStati.  ft 
Regs.  \  TOSm  (Dec.  13. 1990). 
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compliance  with  the  standards  of 
conduct. 

The  Conmiission  is  extending  the 
reporting  requirements  of  Order  Nos. 
497  and  497-A  for  an  additional  year 
from  December  31, 1991,  to  December  31. 
1992,  because  certain  issues  regarding 
Order  Nos.  497  and  497-A  are  still 
pending  and  a  new  issue  has  arisen.  The 
issues  still  pending  are  the  applicability 
of  the  standards  of  conduct  to  discount 
sales  programs  and  the  appeal  to  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  The  new  issue  that 
has  arisen  is  the  proposal  in  the  recent 
Notice  of  Proposed  Rulemaking  (NOPR) 
in  Docket  No.  RM91-11-000  •  to  require 
pipebnes  to  comply  with  Order  No.  497's 
standards  of  conduct  and  reporting 
requirements  by  considering  their 
unbundled  sales  operating  employees  as 
an  operational  unit  which  is  the 
functional  equivalent  of  a  marketing 
affiliate.  With  these  issues  before  the 
Commission,  it  would  be  premature  to 
let  the  reporting  requirements  lapse  at 
the  end  of  this  year." 

The  Commission  also  continues  to 
believe,  as  ft  did  at  the  time  it  issued 
Order  No.  497-B,  that  the  potential  for 
discriminatory  behavior  by  pipelines  in 
favor  of  their  marketing  affiliates 
continues  to  exist.  The  Commission  still 
believes  that  reporting  has  a  deterrent 
effect  because  participants  in  a 
transaction  are  aware  that  at  some  time 
in  tlw  future  the  Commission  may  call 
upon  them  to  explain  how  the 
transaction  complies  with  the  standards 
of  conduct.  In  addition,  reporting  is  an 
important  enforcement  tool  when 
deterrence  is  not  successful  because 
data  regarding  transactions  is  one  of 
various  sources  of  information  that  is 
needed  to  verify  whether  a  particular 
prohibited  practice  has  occurred. 
Therefore,  allowing  the  reporting 
requirements  to  lapse  at  this  time  would 
hamper  the  Commission's  ability  to 
enforce  ftese  standards.  Continuation  of 
these  requirements  will  assist  the  public 
and  Commission  Staff  in  monitoring 
potential  abuses. 


•  In  Re  Pipeline  Service  Oblisations  and 
Revisions  to  Regulations  Governing  Self- 
Implementing  Transportation  Under  Part  284  of  tlie 
Commission's  Regulations.  Docket  No.  RM91-11- 
000.  56  FR  3l»7PfRl!giut  13. 1901),  FERC  Stals.  ft 
Regs.  1  3Z.4|D  (July  31. 1991). 

*  On  November  Z7. 1991.  the  Independent  Gas 
Marketers  Coalition  (ICMC)  filed  a  petition  for 
extension  of  Order  No.  497's  reporting  requirements. 
ICMC  stated  that  the  reporting  reauirements  serve 
an  important  role  in  assuring  that  the  gains  made  in 
reducing  diacriminator)'  practices  of  pipelines  in 
favor  of  their  marketing  aifiliates  are  not  lost.On 
December  11, 1091.  Indicated  Producers  filed  an 
anawer  in  support  of  iCMC's  petition .and.Entafi 
Interstate  Pipeline*  filed  an  answer  in  oppoaitionito 
ICMC's  petition. 


For  all  of  the  foregoing  rsaeons.  the 
Commission  is  extending  the  reporting 
requirements  of  Order  Nos.  497  and  497- 
A  for  an  additional  year  from  December 
31. 1991  to  December  31, 1992.  This 
additional  time  should  enable  the 
Commission  to  resolve  some  of  the 
issues  discussed  above.  Because  the 
Commission 'Cannot  now  determine  the 
need  to  continue  the  reporting 
requirements  subsequent  to  December. 
31. 1992,  the  Commission  will  again    ' 
examine  the  need  toieKtend  the  rule'.8 
reporting  requirements  prior  lo  ^e  new 
sunset  date.  By  that  time  we  should  also 
have  the  benefit  of  the  court's  review  of 
Order  Nos.  497  and  497-A. 

The  Commission  is  also  amending  the 
final  rule  to  reduce  the  number  of  paper 
printouts  of  the  FERC  Form  No.  592 
information  that  pipehnes  are  required 
to  file.  Currently,  pipehnes  are  required 
to  file  FERC  Form  No.  592  on  magnetic 
tape  or  computer  disk  and  three  paper 
printouts  of  the  information  contained 
on  the  magnetic  tape  or  computer  disk. 
The  paper  printouts  are  sometimes 
voluminous.  The  Commission  has 
determined  that  the  munber  of  paper 
printouts  of  the  FERC  Form  No.  592 
information  can  be  reduced. 
Accordingly,  the  Commission  is 
amending  the  final  rule  to  require 
pipelines  to  file  only  one  paper  printout 
of  all  the  information  required  by  FERC 
Form  No.  592. 

The  Commission  is  also  tJarifying 
certain  elements  of  Ihe  reporting 
requiremeats  to  eliminate  the  filing  of 
certain  unnecessary  information. 
Experience  has  shown  that  the  data 
filed  by  some  pipelines  can  be 
substantially  reduced  while  still 
complying  with  the  filing  requirements. 
The  following  clarifications  should  help 
reduce  the  amount  of  unnecessary 
duplicative  Information  filed  each 
month. 

Filing  requirements  are  set  forth  in 
§  250.16  of  the  Commission's 
regulations.'"  Pipelines  are  required  to 
file  transportation  log  information 
"relating  to  transportation  requests  for 
which  transportation  has  commenced  30 
days  or  more  previously,  which  have 
been  denied,  or  which  have  been 
pending  more  than  six  months,"  at  the 
end  of  the  month  following  the  month 
any  changes  occurred.  Additionally, 
discount  kiformation  is  required  to  be 
filed  within  15  days  of  the  close  of  the 
pipeline's  billing^period.*'  The  contents 
of  the  transDOrtation  log  are  listed  in 
S  250.18(b)(2),  which  describes  FERC 
Form  No.  592  as: 


•oi8CFR2fi0.ie. 
•<18CFR2S0.1Bi(U(4). 
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(Cjongisting  of  a  log  that  contains  the 
following  information  on  all  requests  for 
transportation  service  made  by  affiliated 
marketers  or  in  which  an  aniliatw)  maiiceler 
is  involved  for  tranepertfltion  that  wsuU  be 
conducted  pursuant  to  Subparta  E  C.  H.«r  K 
of  Part  284[  ]  (Emphasis  added.) 

Some  pipelines  have  interpreted  these 
requirements  to  mean  thai  they  nuiat  file 
all  of  the  log  data  for  all  of  their 
affiliated  transactions,  pending  and 
operational,  even  when  there  haa  been  a 
change  only  in  some  elements  of  one 
transaction.  This  has  resulted  in  tiie 
filing  of  duplicative  information,  which 
is  already  on  file  vrith  the  Commission. 

This  was  cleariy  not  the  Commiftsion'B 
intent.  Monthly  filings  need  only  indwie 
information:  (1)  On  those  individual 
afniiate-related  transactions  which  have 
not  previously  been  reported;  (2)  those 
elements  of  the  transaction  which  have 
changed;  and  (3)  specifically  required 
discount  information.  For  instance, 
unnecessary  information  is  being  filed 
when  a  pipeline  files  its  entire  aSiliate 
transportation  log  each  month,  rather 
than  filing  only  those  contracts/requ^ts 
which  are  new  or  amended.  Another 
example  is  where  the  pipeline  has 
discounted  service  under  an  aHUiate- 
related  contract  with  multiple  receipt 
and  delivery  points.  In  these  instances, 
the  pipeline  should  file  discount 
information,  as  required  by 
§  250.ie(d)(4Kii),"  for  only  those  point- 
to-pomt  combinations  served  at  a 
discotmt.  There  is  no  need  to  report  all 
of  the  other  points  as  well.  Only  the 
information  which  relates  to  the 
discount  "requested,  offered,  or 
provided"  need  be  reported. 

These  clarifications  should 
significantly  reduce  the  amount  of 
information  being  filed  by  pipelines 
subject  to  the  rule.  In  addition,  several 
minor  technical  changes  are  necessary 
to  facilitate  the  electronic  reporting  of 
information  qbout  "evergreen" 
contracts.  The  instructions  to  FERC 
Form  No.  582  will  be  modified  to  reflect 
these  clarifications  and  minor  technical 
changes. 

V.  Infotmation  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations '^  require 
that  OMB  approve  certain  ioformatien 
collection  requirements  imposed  by 
agency  rule.  The  information  coDection 
requirements  in  this  final  rule  are 
contained  in  FERC  Form  Na  592 
"Marketing  Affiliates  of  Interstate 
Pipelines."  The  Commission  is  notifying 
OMB  that  it  is  extending  the  sunset 
provision  for  Order  No.  497  and 


submitting  the  information  coUectioo 
provisions  io  this  notice  for  its  approval. 

Interested  persons  can  obtain 
information  on  the  information 
collection  provisions  by  contacting  the 
Federal  Energy  Regulatory  Comraission, 
941  North  Capitol  Street.  NE.. 
Washington,  DC  20426  (Attention: 
Michael  Miller,  Information  Policy  and 
Standards  Branch.  (202]  208-1415). 
Comments  on  the  information  collection 
provisions  can  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMBi.  New  Executive  Office  Building. 
Washington.  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commissioi^. 

VI.  Administrative  Findings  and 
Effective  Date 

Section  553(b)  of  the  Administrative 
Procedure  Act  (APA)  ^*  specifies  that 
notice  and  comment  for  rulemaking  are 
not  required  when  the  "agency  for  good 
cause  finds  *  *  *  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  The  Commission  finds  that 
notice  and  comment  are  unnecessary 
since  the  Commission  is  merely 
amending  the  rule  to  reduce  the  number 
of  paper  printouts  of  the  FERC  Form  No. 
592  information  that  pipelines  are 
required  to  file. 

Section  553(d)  of  the  APA  i<>  generally 
requires  a  rule  to  be  effective  not  less 
than  30  days  after  publication  in  the 
Federal  Register  unless  good  cause  is 
found  to  shorten  the  time  period.  The 
simset  date  for  the  reporting 
requirements  will  expire  before  the 
APA's  30  day  publication  requirement 
has  been  fulfilled  thus  causing  a  gap  in 
the  reporting  requirements,  llierefore,  in 
order  to  prevent  a  gap  in  the  rule's 
.  reporting  requirements,  this  order's 
extension  of  the  sunset  provision  for  the 
rule's  reporting  requirements,  from 
December  31, 1991,  to  December  31, 
1992,  is  effective  January  1, 1992. 
However,  since  the  record  in  this  case 
has  been  filed  with  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  the  court  has  exclusive 
jurisdiction  over  the  matter  pursuant  to 
section  19(b)  of  the  Natural  Gas  act." 
Tlierefore.  the  extension  of  the  sunset 
provision  for  the  reporting  requirements 
is  subject  to  leave  of  cotirt. 

List  of  Subjects  in  18  CFR  Part  250 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

In  consideratiun  of  the  foregoing,  the 
Commission,  amends  part  250,  chapter  I, 


title  18  Code  of  Federal  Refukticms  as 
set  forth  below. 

By  the  Commission. 
Loifl0.aMhaiL 

Secretary. 

PART2S0-FORMS 

1.  The  authority  citation  for  part  250  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7101-7352:  EO.  12009. 
3  CFR.  1978  Comp.,  p.  142;  18  US.C  717- 
717w;  15  U.S.C.  3301-3432. 

2.  In  §  250.16.  paragraphs  (a)(3),  (c)(1), 
(c)(2)  introductory  text  (d)(1)  and  (e)(2) 
are  revised  to  read  as  follows: 


9250.16 


»  U  CFR  260.ie(dH4MU). 

"sCFRiaaaw. 


>«SU.S.C«S3(b). 
■•SU.SXXSSS(d). 
'•MUACTlTr. 


(a)  Who  must  comply.  *  *  * 
(3)  Maintain  all  information  required 
imder  this  section  from  the  time  the 
information  is  received  until  December 
31.1992. 

(c)  What  to  maintain.  (1)  An  interstate 
pipeline  must  maintain  the  information 
in  paragraph  (b)(2)  of  this  section  for  all 
requests  for  transportation  services 
made  by  nonaffiliated  shipper*  or  in 
which  a  nonaffUiated  shipper  is 
involved  from  the  time  thie  information 
is  received  until  December  31. 1992. 

(2)  The  infonnatioo  required  to  be 
maintained  by  this  section  will  be 
available  from  September  12, 1988  rnitll 
December  31. 1983  to: 
♦       •       •       »       • 

(d)  When  to  file.  (1 )  The  information 
in  paragraph  (bKl)  of  this  section  and 

''entries  in  ^e  log  specified  in  paragraph 
(b)(2]  of  this  section  relating  to 
fansportation  requests  for  which 
inspo^ation  has  commenced  30  days 
or^tnm^previously,  which  have  been 
denied,  or  which  have  been  penduig  for 
more  than  six  months,  must  be  filed 
initially  with  the  Conmiission  by 
Septemberl9, 1988,  and  Aereafter  as 
requn«d  by  paragraphs  (d)(2)  and  (d)(4) 
until  December  31, 1992.  This 
requirement  applies  to  transportation 
service  that  commenced  or 
transportation  requests  that  were  denied 
after  July  14, 1988,  or  that  were  pending 
for  six  months  or  more  on  Jidy  14, 1986. 

(e)  How  to  file.  •  •  • 

(2)  The  magnetic  tape  or  computer 
disk  must  be  accompanied  by  one  paper 
p^ntout  of  all  the  FERC  Fom  No.  592 
information  submitted  on  the  magnetic 
tape  or  computer  disk.  Tlie  format  for 
the  paper  printout  can  be  obtained  at 
the  Federal  Energy  Regulatory 
Commission,  Division  of  Public 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  301  and  602 
IT.0. 83831 
RIN  1545-AP34 

Disclosure  of  Tax  Return  Information 
for  Purposes  of  Quality  or  Peer 
Reviews;  Disclosure  of  Tax  Return 
Information  Due  to  Incapacity  or  Death 
of  Tax  Return  Preparer;  Correction 

agency:  Internal  Revenue  Servic^, 
Treasury.  I 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  relating 
to  the  disclosure  of  tax  return 
information  for  purposes  of  quality  or 
peer  reviews  published  in  the  Federal 
Register  for  December  27. 1991. 
EFFECTIVE  DATE:  December  28, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  "Meyer.  202-566-5985. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  which  are  the 
subject  of  this  correction  reflect  the 
changes  made  by  the  Ononibus  Budget 
Reconciliation  Act  of  1989. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  are  misleading  and 
are  in  ".eed  of  clarification. 

Correction  of  Publication 

Accordingly,  the  final  regulations 
published  December  27, 1991  (56  PR 
66995)  PR  Doc.  91-30712,  are  corrected 
as  follows: 

Paragraph  1.  On  page  66995,  column  3, 
in  the  preamble,  the  "Explanation  of 
provisions"  portion,  is  corrected  to  read 
as  follows: 


Explanation  of  Provisions 

"The  temporary  regulations  define  a 
quality  or  peer  review  as  a  review  that 
is  undertaken  to  evaluate,  monitor,  and 
improve  the  quality  and  accuracy  of  a 
tax  return  preparer's  tax  preparation 
services.  Some  commentators  suggested 
that  the  definition  is  too  broad  and 
might  defeat  the  statutory  purpose  of 
maintaining  the  confidentiality  of  tax 
return  information.  Suggestions  to 


UMI 


further  limit  the  scope  of  the  definition 
were  not  adopted  because  of  the 
requirements  of  section  7216(b)(3)  of  the 
Code.  Other  commentators  suggested 
that  this  definition  is  too  restrictive. 
They  noted  that  some  preparers  must 
undergo  a  review  of  their  auditing  and 
accounting  services  which  may  require 
disclosures  of  tax  return  information  to 
be  properly  completed.  The  final 
regulations  do  not  change  the  definition 
of  a  quality  or  peer  review  to  include 
reviews  of  auditing^and  accounting 
services.  However,  the  Service  is  issuing 
a  notice  of  proposed  rulemaking 
addressing  the  definition  of  quality  or 
peer  reviews  and  auditing  and 
accounting  services. 

Persons  permitted  to  conduct  quality 
or  peer  reviews  under  the  temporary 
regulations  (i.e.  persons  subject  to 
Circular  230)  are  attorneys,  certified 
public  accountants,  enrolled  agents,  and 
enrolled  actuaries  who  are  not  under 
suspension  or  disbarment  from  practice 
before  the  Service.  Some  commentators 
suggested  that  the  classes  of  persons 
permitted  to  conduct  a  quality  or  peer 
review  be  expanded  to  include  non- 
certified,  licensed  public  accountants 
("LPAs")  who  are  neither  enrolled 
agents,  nor  otherwise  eligible  to  practice 
before  the  Service.  Unenrolled  LPAs  are 
not  subject  to  the  provisions  of  Circular 
230.  The  Service  believes  that  permitting 
only  persons  subject  to  Circular  230  to 
conduct  a  quality  or  peer  review  helps 
to  prevent  unauthorized  disclosures  of 
tax  return  information.  Accordingly,  the 
final  regulations  do  not  adopt  this 
suggestion. 

Finally,  some  commentators  suggested 
that  the  temporary  regulations  should  be 
revised  to  permit  franchisees  to  disclose 
tax  return  information  to  their  franchisor 
for  purposes  that  are  unrelated  to  a 
quality  or  peer  review.  Along  similar 
lines,  one  commentator  suggested  that  a 
franchisors  employegs  who  are  not 
eligible  to  practice  before 4{ie  Service 
should  nonetheless  be  permitted  to 
conduct  quality  or  peer  reviews.  Neither 
suggestion  was  adopted.  The  first 
suggestion  raised  concerns  that  were  not 
within  the  scope  of  these  regulations. 
The  second  suggestion  would  not  further 
the  statutory  purpose  of  maintaining  the 
confidentiality  of  tax  return 
information." 

PART  301  [CORRECTED] 

§301.7216-2    [Con«ctedl 

Par.  2.  On  page  66996,  column  2.  in 
§  301.7216-2,  the  third  sentence  of 
paragraph  (o)  is  corrected  to  read,  "A 
quality  or  peer  review  is  a  review  that  is 
undertaken  to  evaluate,  monitor,  and 
improve  the  quality  and  accuracy  of  a 


tax  return  preparer's  tax  preparation 

services." 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[FRL-4085-e] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste 

agency:  Environmental  Protection  . 

Agency. 

action:  Final  rule  and  response  to 

comments. 

summary:  On  May  19, 1980,  as  part  of 
its  regulations  implementing  section 
3001  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  EPA  promulgated 
a  series  of  criteria  for  listing  wastes  as 
hazardous.  On  July  19, 1991,  the  Agency 
proposed  to  conform  the  language  of  the 
regulation  to  reflect  the  Agency's  intent 
and  consistent  interpretation  of  that 
regulation.  Today's  rule  finalizes  the 
proposed  rule. 

EFFECTIVE  DATE:  January  13. 1992. 
ADDRESSES:  The  official  record  for  this 
rulemaking  is  identified  as  Docket 
Number  F-91-CLTP-FFFF  and  is  located 
in  the  EPA  RCRA  Docket  room  M2427, 
401  M  Street,  SW.,  Washington,  DC 
20460.  The  public  must  make  an 
appointment  in  order  to  review  docket 
materials  by  calling  (202)  260-9327.  The 
docket  is  available  for  inspection  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  holidays.  The  public  may 
copy  up  to  100  pages  from  the  docket  at 
no  charge.  Additional  copies  cost  S0.15 
per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  RCRA/Superfund  Hotline  at  (800) 
424-9346  or  at  (202)  260-3000.  For 
technical  information,  contact  Mr. 
William  A.  Collins,  Office  of  Solid 
Waste  (OS-333),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  260-4791 
SUPPLEMENTARY  INFORMATION:  On  May 
19, 1980,  EPA  promulgated  regulations 
implementing  section  3001  of  RCRA. 
Section  3001(a),  among  other  provisions, 
requires  the  Agency  to  promulgate 
criteria  for  listing  wastes  as  hazardous. 
The  Agency's  regulations  to  implement 
this  section  of  the  Act  are  codified  at  40 
CFR  261.11. 

Section  261.11(a)(3)  of  the  regulations 
sets  forth  the  criteria  for  listing  toxic 
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wastes.  The  origiiull  version  of  this 
provision  stated  that  the  Agency  wottM 
list  a  waste  as  toxic  if  the  waste 
contains  any  toxic  constituent  listed  in 
appendix  VIII  of  part  261  unless,  after 
considering  a  series  of  eaumerated 
factors,  the  Administrator  determines 
that  the  waste  is  not  capable  of  posing  a 
substantial  hazard  to  human  health  and 
the  environment  even  if  managed 
improperly.  Appendix  VIII  contains  a 
list  of  substances  shown  in  scientific 
studies  to  be  toxic,  carcinogenic 
mutagenic  or  teratogenic  at  certain 
concentrations.  The  factors  set  out  in 
the  rule— drawn  for  the  most  part  from 
sections  1004(5)  and  3001(a)  of  RCRa— 
included  the  nature  of  the  toxic 
constituents,  the  concentration  of  tojdc 
constituents  in  the  waste,  the  migratory 

'     potential  of  the  constituents  and  their 
mobility  and  persistence  after  migrating 
from  a  waste.  Other  factors  were  the 
plausible  ways  the  waste  could  be 
mismanaged,  the  quantity  of  waste 
generated,  damage  incidents  caused  by 
past  management  of  the  waste,  and 
action  by  other  regulatory  agencies 
regarding  the  waste  or  waste 
constituents. 

In  promulgating  the  regulations,  EPA 
intended  to  evaluate,  and  in  actual 
practice  always  has  evaluated,  relevant 
waste  factors  in  its  specific  listing 
actions,  and  then  made  determinations 
as  to  whether  wastes  containing  an 
appendix  VIII  constituent  are  capable  of 
causing  substantial  harm  if  mismanaged. 
(See  Listing  Background  Documents  of: 
May  19, 1900, 45  FR  33084-33137: 
November  12, 1960, 45  FR  74884-74694; 

^  November  25, 1980, 45  FR  78524-78550: 
January  16, 1961, 46  FR  4614-4620:  May 
29, 1981, 46  FR  27473-27480;  May  10, 

1984,  49  FR  19922-19923;  January  14, 

1985.  50  FR  1978-2006:  October  23, 1985, 
50 11%  4293&-42943;  December  31, 1985, 
50  FR  53315-53320;  February  13, 1986.  51 
FR  5327-5331.  February  25, 1988.  51  FR 
6537-6542:  May  28. 1986,  51  FR  19320- 
19322;  September  13. 1988,  53  FR  35412- 
35421:  October  6, 1989, 54  FR  41402- 
41408;  and  December  11, 1989, 54  FR 
50968-50979  (evaluating  waste  streams 
for  presence  of  appendix  VIII 
constituents  tofiether  with  factors 
enumerated  at  40  CFR  261.11(a)(3)).)  As 
originally  written,  however,  the  rule  has 

'been  read  by  some  to  imply  that  wastes 
are  presumed  to  be  hazardous  if  they 

'  contain  an  appendix  VIII  constituent 
(conceivably  In  any  concentration),  and 

'  that  the  enumerated  factors  are  to  be 
used  only  to  rebut  the  presumption.  As 

i  stated  above,  the  Agency  has  never 
applied  the  rule  in  this  way,  and  has 
always  considered  appropriate  factors 
in  determining  whether  to  list  wastes. 


Accordingly,  on  May  4, 1990  (55  HI 
18726),  the  Agency  amended  the 
wording  of  the  rule  to  more  deariy 
reflect  the  intent  of  §  261.11(a)(3),  and 
the  Agency's  proper  and  longstanding 
practice  in  applying  it. 

Since  the  amendment  represented  no 
change  in  EPA  listing  policy,  it  was 
viewed  as  a  technical  amendment  and 
was  promu^ated  Kvithout  aUowing  an 
opportunity  for  public  notice  and 
comment  However,  the  Agency  learned 
that  some  otganizations  opposed  EPA's 
interpretation,  and  favored  a  retention 
of  the  May  19, 1980  language  which  they 
perceived  as  including  a  "presumption." 
As  stated  above,  EPA  has  never  listed  a 
waste  on  the  basis  of  such  a 
presumption.  The  Agency  does  not 
believe  that  the  mere  presence  of  an 
appendix  VIII  constituent  by  itself 
justifies  the  listing  of  a  waste  as 
hazardous.  However,  in  the  interest  of  a 
full  public  airing  of  the  issue,  the  Agency 
obtained  a  judicial  remand'  of  the  May 
4, 1990  amendment  and  proposed  to 
amend  t  261.11(a)(3)  to  clarify  that 
wastes  will  be  listed  as  hazardous  if 
they  contain  one  or  more  appenduc  VIII 
constituents  and,  after  considering  the 
enumerated  factors,  the  Administrator 
determines  that  the  waste  is  capable  of 
posing  substantial  harm  if  managed 
improperly.  The  proposal  was  published 
on  July  19, 1991  (56  FR  33238). 

The  Agency  received  28  written 
comments  on  the  proposal.  Twenty- 
seven  of  these  comments  strongly 
supported  the  change  in  regulatory 
language  as  proposed.  Their  reasoning 
was  that  the  mere  presence  of  an 
appendix  VIII  constituent  in  a  waste  in 
any  concentration  or  tmder  any 
conditions  should  not  result  in  the 
regulation  of  a  waste  as  hazardous.  The 
last  commenter  strongly  disagreed  with 
the  proposed  change  in  regulatory 
language.  The  commenter  maintained 
that  the  "two  minor  but  significant 
wording  changes  *  *  *  reverse(  )  the 
presumption  under  which  EPA  lists 
particular  wastes  as  hazardous  *  *  *." 
In  response,  as  noted  above,  EPA 
intended  to  evaluate,  and  in  actual 
practice  always  has  evaluated,  relevant 
waste  factors  in  its  specific  listing 
actions,  and  then  made  determinations 
as  to  whether  wastes  containing  an 
appendix  VIII  constituent  are  capable  of 
causing  substantial  harm  if  mismanaged. 
The  Agency  does  not  believe  that  a 
"presumption"  should  exist  that  the 
mere  presence  of  an  appendix  VIII 
constituent  no  matter  how  small, 
justifies  the  listing  of  a  waste  as 


■  The  remand  wat  istued  in  the  case  of  EOF  v 
EPA.  No.  SO-1387  (D.C.  Cir )  on  May  2a  1991. 


hazardous.  The  lene  dissenting 
commenter  also  claims  that  the  revision 
would  increase  EPA's  burden  in  making 
waste  listings.  In  response,  the  Agency 
notes  that  this  wording  change  will  not 
increase  the  Agency's  burden  in  listing 
determinations  because  the  Agency 
always  has  made  its  listing 
determinations  based  upon  the 
interpretation  clearly  reflected  in  the 
language  being  finalized  today.  Based 
upon  the  comments  received,  the 
Agency  is  promulgating  the  change  in 
regulatory  language  as  proposed. 

As  stated  in  the  preamble  to  the  May 
4, 1990.  amendment  and  July  19. 1991, 
proposal,  the  change  in  language  is 
merely  intended  to  more  cleariy  reflect 
the  Agency's  consistent  interpretation  of 
the  1980  regulatory  language;  it  is  not 
intended  to  and  will  not  affect  existing 
Agency  hsting  practices.  Thus.  EPA  has 
considered  and  will  continue  to  consider 
the  factors  identified  in  40  CFR 
261.11(a)(3)  in  making  listing 
determinations. 

Economic  Analysis 

Under  Executive  Order  12291.  EPA 
must  determine  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  (RIA)  be  prepared.  Since 
today's  rule  does  not  impose  any  new 
substantive  regulatory  requirements  on 
the  regulated  community,  this  rule  is  not 
a  major  rule  subject  to  the  RLA 
requirements  of  Executive  Order  12291. 

Regulatory  Flexibility  Ad 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq..  EPA  must  prepare  a^ 
regulatory  flexibility  analysis  for  all 
final  rules  unless  the  Administrator 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  I 
hereby  certify,  pursuant  to  5  U.S.C. 
601(b).  that  this  rule  will  not  have  a    • 
significant  impact  on  a  substantial 
number  of  small  entities  because  it 
merely  revises  the  language  of 
{  261.11(a)(3)  to  reflect  the  Agency's 
consistent  interpretation  and  does  not 
impose  any  new  substantive  regulatory 
requirements  on  the  regulated 
qommunity. 

Paperwork  Reduction  Act 

Today's  rule  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq. 
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List  of  Subjects  in  40  CFR  Part  261 

Hazardous  Waste,  Recycling. 
Reporting  and  recordkeeping 
lequirements. 

Dated;  December  12, 1991 
F.  Henry  Habicht  II, 

Acting  Administrator. 

PART  261-IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  fellows: 


6921, 


Authority  42  U  S.C.  6905,  6912(a) 
6922.  and  6938. 


2.  In  §  261 11,  paragraph  (a){3) 
introductory  text,  is  revised  to  read  as 
follows: 

§  261.11    Criteria  for  listing  hazardous 
waste. 

(a)  *  *  * 

(3)  It  contains  any  of  the  toxic 
constituents  listed  in  appendix  VIII  and, 
after  considering  the  following  factors, 
the  Administrator  concludes  that  the 
waste  is  capable  of  posing  a  substantial 


present  or  potential  hazard  to  human 
health  or  the  environment  when 
improperly  treated,  stored,  transported 
or  disposed  of,  or  otherwise  managed. 

***** 

[FR  Doc.  91-30969  Filed  12-31-91;  8:45  ami 
BtUINO  CODE  SS60-$0-M 


^ 


15 


Proposed  Rules 


federal  Register 

Vol.  57.  No.  1 

Thursday,  January  2,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  palicipate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1001, 1004,  and  1124 

(Docket  No.  AO-14-A65,  etc;  OA-91-013] 

Milk  in  the  New  England  and  Certain 
Other  Marketing  Areas;  Revised 
Tentative  Decision  and  Opportunity  to 
File  Written  Exceptions  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  to  Orders 


7CFR 
Part 

Marketing  area 

AONos. 

1001 

New  ErtaiarKl 

AO-14-A65 

1002 

New  Yor>>-New  Jersey 

AO-71-A80 

1004 

Midaie  Atlantic 

AO-160- 

A68 

1005 

Carolina 

AO-388-A5 

1007 

Georgia 

AO-366- 

A34 

1011 

Tennessee  Valley 

AO-251 - 

A36 

♦030 

AO-361 - 

A29 

1033 

Ohio  VaHey 

AO-166- 

A62 

1036 

Eastern          Ohio-Wastem 

AO-179- 

Pennsylvania. 

A57 

1040 

Southern  Michigan 

AO-225- 

A43 

1044 

Michigan  Upper  Peninsula 

AO-299- 
A27 

1046 

Louisville-Lexington- 

AO-123- 

EvansviUe. 

A63 

1049 

Indiana 

AO-319- 

A40 

1065 

Nebraska-Western  Iowa 

AO-e6-A4e 

1068 

Upper  M*dwest 

AO-178- 

A46 

1079 

Iowa 

AO-295- 

A42 

1093 

AlatMuna-West  Flonda 

AO-386- 

A12 

1094 

New  Orleans-Mississippi 

AO-103- 
A54 

1096 

Greater  Louisiana 

AO-257- 

A41 

1097 

Memohis  Tennessee 

AO-219- 

A47 

1098 

Nashville  Tennessee 

AO-184- 

A56 

1099 

Paducah  Kantuckv   

AO-183- 

A4e 

1106 

fiouthweftt  Plains         

AO-210- 

A53 

1108 

Central  Arkansas    

AO-243- 

A44 

7CFR 
P«t 

Marketing  area 

AONot. 

1124  .... 

Pacific  Northwest 

AO-368- 

1126 

Texas 

A20 
AO-231- 

1131 

Central  Anzor«a 

A61 
AO-271- 

1135 

1138 

Southwestern     Idaho-East- 
ern Oregon. 
New  Mewco-West  Texas 

A30 
AO-380- 

A10 
AO-335- 

A37 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule;  amendment. 

SUMMARY:  A  tentative  decision  was 
issued  on  December  10, 1991,  which 
proposed  a  separate  class  and  price  for 
skim  milk  used  to  produce  nonfat  dry 
milk  under  the  New  England,  Middle 
Atlantic,  and  Pacific  Northwest 
marketing  orders.  That  tentative  f 

decision  contained  a  product  price 
formula  using  a  nonfat  dry  milk  yield 
factor  of  9.  This  revised  tentative 
decision  changes  from  9  to  8.5  the  yield 
factor  used  to  compute  Class  III-A 
prices  for  skim  milk  used  to  manufacture 
n^fat  dry  milk  (NFDM)  under  these 
orders,  since  the  latter  number  is  more 
appropriate.  All  of  the  other  Hndings 
and  conclusidtTS  of  the  tentative 
decision  remain  unchanged. 
DATES:  Comments  are  due  on  m  before 
February  3, 1992. 

ADDRESSES:  Comments  (six  copies) 
should  be  filed  with  the  Hearing  Clerk, 
room  1081,  South  Building,  United  States 
Department  of  Agriculture,  Washington. 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT 
Clayton  H.  Plumb,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-6274. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities.  The 
amendments  will  facilitate  the  orderly 
disposition  of  the  market's  reserve  milk 
supplies. 

Prior  documents  in  this  proceeding; 

Notice  of  Hearing:  Issued  July  16, 1991. 
published  July  22, 1991  (56  FR  33395). 

Tentative  Decision.  Issued  December 
10. 1991;  published  December  19, 1991 
(B6  FR  65801")  and  corrected  December 
23, 1991  (56  FR  66482) 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this  revised  •• 
tentative  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
New  England  and  Certain  Other 
marketing  areas.  This  notice  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  part  900). 

Interested  parties  may  file  written 
exceptions  to  this  revised  tentative 
decision  with  the  Hearing  Cleric.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250,  by  the  30th  day  after 
pubhcation  of  this  decision  in  the 
Federal  Register.  Six  copies  of  the 
exceptions  should  be  filed.  All  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  at  the  Office  of  the  Hearing 
Clerk  during  regular  business  hours  (7 
CFR  1.27(b)). 

The  proposed  amendments  and 
findings  and  conclusions  set  forth  below 
are  based  on  the  record  of  a  public 
hearing  held  at  Alexandria,  Virginia,  on 
July  30-Augu8t  1, 1991.  pursuant  to  a 
notice  of  hearing  issued  July  16. 1991  (56 
fR  33395). 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Pricing  producer  milk  used  to 
manufacture  butter  and  nonfat  dry  miUq 
and 

2.  The  need  for  emergency  action  with 
respect  to  issue  1. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Pricing  producer  milk  used  to 
manufacture  butter  and  nonfat  dry  milk. 
These  findings  are  added  to  supplement 
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the  findings  and  conclusions  of  the 
tentative  decision  issued  on  December 
10. 1991.  The  tentative  decision 
proposed  a  separate  price  and  class  for 
skim  milk  used  to  produce  nonfat  dry 
mi]k  under  the  New  England,  Middle 
Atlantic  and  Pacific  Northwest 
marketing  orders.  That  decision 
provided  a  special  pricing  formula  for 
skim  milk  that  is  used  to  make  nonfat 
dry  milk  (NFDM).  The  formula  used  a 
yield  factor  of  9.  After  further 
consideration,  it  is  concluded  that  a 
factor  of  8.5  would  more  appropriately 
coordinate  Qass  III-A  prices  with  basic 
formula  prices  when  the  market  prices 
for  milk  and  dairy  products  are  at 
support  buying  levels. 

There  a  number  of  comparative 
calculations  which  are  based  on  the 
yield  factor  of  9  in  the  tentative 
decision.  However,  the  skim  milk  values 
that  would  result  from  the  application  of 
the  formula  when  milk  and  product 
prices  are  at  support  levels  were  not 
computed.  For  example,  if  the  market 
price  for  nonfat  dry  milk  was  at  the 
support  purchase  price  of  85  cents  per 
poond,  the  Class  UI-A  price  for  skim 
milk  would  be  36.525  per 
htindredweight.  based  on  a  yield  factor 
of  nine  pounds.  Also,  if  the  basic 
formula  price  and  butter  prices  were  at 
supports,  the  resulting  values  of  a 
hundredweight  of  skim  milk  would  be 
$6,175.  Thus,  the  formula  price  for  Class 
in-A  would  overstate  the  value  of  skim 
milk  by  about  35  cents  per 
hundredweight.  The  use  cf  an  8.5-pound 
yield  factor,  which  is  more 
representative  of  manufacturing  yields, 
would  result  in  a  Class  QI-A  price  of 
$6.16,  which  approximates  the  skim  milk 
value  of  the  basic  formula  price  at  the 
price  support  level. 

As  a  result  of  this  modification,  the 
proposed  order  amendments  in  the 
tentative  decision  are  revised  as 
indicated  below.  In  addition,  paragraphs 
34  through  39  under  issue  number  1  of 
the  tentative  decision  issued  December 
10, 1991  are  revised  to  read  as  follows: 

The  Class  III-A  skim  value  would  be 
cdmputed,  by  subtracting  a  processing 
allowance  of  12.5  cents  from  the  powder 
price  and  multiplying  the  result  by  8.5. 
For  Orders  1  and  4,  the  Extra  Grade 
Powder  Price  for  the  Central  States 
production  area  should  be  used.  For 
Order  124,  the  Grade  A  powder  price  for 
the  Western  production  area  should  be 
used.  In  August  1991,  the  skim  value  of 
Class  III-A  milk  would  have  been  $6.87 
per  hundredweight  under  Order  1  and 
$6.89  under  Order  4.  For  Order  124,  the 
skim  value  would  have  been  $6.51  per 
hundredweight.  This  compares  with  a 
$7.89  skim  value  under  orders  providing 


the  M-W  price  as  the  Class  III  price. 
$7.99  and  $8.01  under  Orders  1  and  4, 
respectively,  which  provided  seasonal 
adjustments  to  Class  III  prices  and  $7.63 
under  Order  124.  which  provided  a 
lower  butter/powder  "snubber"  price 
for  Class  III  milk  in  that  month. 

In  Orders  1  and  4,  the  skim  values  for 
Class  III-A  milk  would  have  averaged 
63  cents  per  hundredweight  less  in  1990 
and  48  cents  per  hundredweight  less  for 
the  first  10  months  of  1991  under  the 
Class  III  pricing  formula  adopted  herein. 
For  Order  124,  the  Class  III-A  skim 
value  would  have  been  78  cents  per 
huiulredweight  less  in  1990  and  56  cents 
per  hundredweight  less  during  January- 
October  1991. 

The  skim  values  for  Class  III-A  milk 
under  the  product  formulas  provided  for 
Orders  1,  4  and  124  would  have 
averaged  somewhat  lower  than  such 
values  for  Class  III  milk  in  both  1990  and 
1991.  However,  it  is  noteworthy  that  for 
Orders  1  and  4  the  values  would  have 
been  lower  hi  8  months  and  higher  in  4 
months  of  1990  and  lower  in  each  month 
of  January-October  1991.  For  Order  124, 
skim  values  under  the  new  formula  for 
NFDM  would  have  been  lower  in  10 
months  and  higher  in  2  months  of  1990 
and  lower  in  each  month  of  January- 
October  1991. 

The  price  formula  provides  a  yield 
factor  of  8.5  so  that  the  order  price  for 
milk  used  to  make  NFDM  compares 
favorably  with  the  recognized  value  of 
such  milk  when  market  prices  for  milk 
and  dairy  products  are  at  supports.  A 
12.5-cent-per-pound  drying  cost  is 
compatible  with  industry  experience 
.  and  also  with  the  processing  allowance 
formerly  recognized  under  the  support 
program  in  connection  with  drying 
whey.  Such  factor  is  now  used  in  the 
computation  of  the  Class  II  formula 
price  under  Federal  orders. 

The  plant  operating  cost  information 
in  this  record  is  not  exhaustive. 
However,  there  is  sufficient  data  to 
indicate  that  the  $1.06  make  allowance 
pro^iided  in  the  formula  for  drying  a 
hundredweight  of  skim  milk  into  powder 
is  not  so  high  that  it  would  create  an 
incentive  for  handlers  to  divert  milk  to 
drying  plants  rather  than  making  the 
milk  available  to  other  plant  operators 
processing  dairy  products  demanded  b]/^ 
consumers.  On  the  other  hand,  it  is  not  J^ 
so  low  that  such  plants  would  be  unable 
to  continue  functioning  as  outlets  of  last 
resort  for  distress  milk  which  exceeds 
the  needs  of  the  market's  handlers. 

The  record  also  indicates  that  the 
California  Milk  Stabilization  Branch 
regularly  collects  data  on  operating 
costs  for  the  purpose  of  establishing 
make-allowance  costs  under  the  Sta,te's 


milk  program.  Tbe  latest  survey  covered 
plants  that  processed  98  percent  of  the 
nonfat  dry  milk  processed  in  that  area. 
The  results  of  that  survey  indicate  that 
for  a  wide  range  of  plant  volumes  the 
weighted  average  per  pound  cost  of 
producing  NFDM  was  12.87  cents.  Using 
a  yield  factw  of  8.5,  a  manufacturing 
cost  of  $1.09  per  hundredweight  of  skim 
milk  is  reflected. 

Rulings  on  Proposed  Fuidings  and 
CondusaoBS 

Briefs  and  proposed  findings  and 
conchisions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  In  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  fmdings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision.  . 

General  Findings 

Tbe  fuidings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  each  of  the 
aforesaid  orders  were  first  issued  and 
when  they  were  amended.  The  previous 
findings  and  determinatiorvs  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

The  following  findings  are  hereby 
made  with  respect  to  each  of  the 
aforesaid  interim  marketing  agreements 
and  orders: 

(a)  The  interim  marketing  agreements 
and  the  orders^  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  ynarket  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the  interim 
marketing  agreements  and  the  orders,  as 
hereby  proposed  to  be  amended,  are 
such  prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
pubUc  interest;  and 

(c)  The  interim  marketing  agreements 
and  the  orders,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 


UMI 
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commercial  activity  specified  in  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

Interim  Marketing  Agreement  and 
Interim  Order  Amending  the  Orders 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  an  Interim 
Marketing  Agreement  regulating  the 
handling  of  milk,  and  an  Interim  Order 
amending  the  orders  regulating  the 
handling  of  milk  in  the  aforesaid 
marketing  areas,  which  have  been 
decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered.  That  this  entire 
revised  tentative  decision  plus  the 
interim  order  and  the  interim  marketing 
agreement  annexed  hereto  be  published 
in  the  Federal  Register. 

Determination  of  Producer  Approval  and 
Representative  Period 

September  1991  is  hereby  determined 
to  be  the  representative  period  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  orders,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
New  England.  Middle  Atlantic  and 
Pacific  Northwest  marketing  areas  is 
approved  or  favored  by  producers,  as 
deHned  under  the  terms  of  each  of  the 
orders,  as  amended  and  as  hereby 
proposed  to  be  amended,  who  during 
such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
areas. 

List  of  Subjects  La  7  CFR  Parts  1001, 
1004.  and  1124 

Milk  marketing  orders. 

Signed  at  Washington.  DC.  on:  Deceniber 
24, 1991. 

John  E.  Frydenlund, 

Deputy  Assistant  Secretary  for  Marketing 
and  Inspection  Service. 

Interim  Order  Amending  the  Orders 
Regulating  the  Handling  of  Milk  in 
Certain  Specified  Marketing  Areas 

This  interim  order  shall  not  become 
effective  unless  and  until  the 
requirements  of  S  900.14  of  the  rules  of 
practice  and  procedure  governing 
proceeding^  to  formulate  marketing 
agreements  and  marketing  orders  have 
been  met. 

Findings  and  Determinations 

The  findings  and  determinations' 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  orders  were 
first  issued  and  when  they  wece 


amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  revised  tentative  marketing 
agreements  and  to  the  orders  regulating 
the  handling  of  milk  in  the  aforesaid 
marketing  areas.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  applicable  rules  of  practice  and 
procedure  (7  CFR  part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
d^ermined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing 
areas;  and  the  minimum  prices  specified 
in  the  orders  as  hereby  amended  are 
such  prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and  ^ . 

(3)  The  said  orders  as  heiiljy 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in, 
marketing  agreements  upon  which  a 
hearing  has  been  held. 

Order  Relative  to  Handling 

It  is  therefore  ordered  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  New  England, 
Middle  Atlantic  and  Pacific  Northwest 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  order,  as  amended,  and 
as  hereby  amended,  as  follows: 

The  authority  citation  for  7  CFR  parts 
1001. 1002  and  1124  continues  to  read  as 
follows: 

Authority:  Sees.  1-10. 48  Stat.  31,  at 
amended:  7  U.S.C.  601-674. 

PART  1001— MILK  IN  THE  NEW 
ENGLAND  MARKETINQ  AREA 

In  the  amendments  to  part  1001 
contained  in  the  tentative  decision 
issued  December  10, 1991  (56  FR  65819, 
December  19, 1991),  amendment  number 
3  to  8  1001.50  i?  revised  to  read  as 
follows: 


3.  Section  1001.50  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S1001J0    CteMprtoM. 

•        *        •        •        • 

(d)  Class  III-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Central  States  Extra  Grade  nonfat  dry 
milk  price  for  the  month,  as  reported  by 
the  Department,  less  12.5  cents,  times 
8.5,  plus  the  butterfat  differential  times 
35  and  rounded  to  the  nearest  cent,  and 
subject  to  the  adjustments  set  forth  in 
paragraph  (c)  of  this  section  for  the 
applicable  month. 


PART  1004-MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

In  the  amendments  to  Part  1004 
contained  in  the  tentative  decision 
issued  December  10. 1991  (56  FR  65819, 
December  19, 1991),  amendment  number 
3  to  1 1004.50  is  revised  to  read  as 
follows: 

3.  Section  1004.50  is  amended  by 
revising  the  section  heading  and  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 


Ctess  WMl  component  prtcoo. 


Class  III-A  price.  The  Class  III-A 
for  the  month  shall  be  the  average 
sntral  States  Extra  Grade  nonfat  dry 

price  for  the  month,  as  reported  by 
!  Department,  less  12.5  cents,  times 
kS.  plus  the  butterfat  differential  value 
p^  hundredweight  of  3.5  percent  milk 
and  rounded  to  the  nearest  cent,  and 
subj[ect  to  the  adjustments  set  forth  in 
para^aph  (c)  of  this  section  for  the 
applicable  month. 

PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

In  the  amendments  to  part  1124 
contained  in  the  tentative  decision 
issued  December  10, 1991  (56  FR  65819. 
December  19, 1991),  amendment  number 
3  to  S  1124.50  is  revised  to  read  as 
follows: 

3.  Section  1124.50  is  amended  by 
revising  paragraph  (c)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

f1124^   CtaMprteo*. 


(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 
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(d)  Chss  ni-A  price.  The  Class  III-A 
price  for  Ifie  month  »han  be  the  average 
Western  Grade  A  nonfat  dry  milk  prfce 
for  the  month,  as  reported  by  the 
Department,  less  \2J&  cents,  times  8A 
plus  the  butterfat  differential  times  35 
and  rounded  to  the  nearest  cent 

InieriiB  Marketing  Agreement  Reguiating  the 
Handling  of  Milk  in  the  Certain  Markating 
Areas 

The  parties  hereto,  in  order  to  effectuate 
the  declared  policy  of  the  Act.  and  in 
accordance  with  the  rules  of  practice  and 
procedure  effective  thereunder  (7  CFR  Part 
900).  desire  to  enter  into  this  marketing 
agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  1  hereof 
as  augmented  by  the  prwvisiona  specified  in 
paragraph  II  hereof,  shall  be  and  are  tfie 
provisions  of  this  marketing  agreement  as  if 
set  out  in  full  herein. 

I.  The  findings  and  determinations,  order 
relative  to  handling,  and  the  provisions  of 

SS  « to .  all  indawve.  of  the  order 

regulating  tiie  handling  of  milk  in  the  New 
England  and  certain  other  marketing  areas  (7 
CFR  Part ')  which  is  annexed  hereto;  and 

II.  The  following  provisions: 
\  '  Record  of  milk  handled  and 

authorization  to  correct  typographical  errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he  handled  daring 
the  month  of  September  199t.  hundredweight 
of  milk  covered  by  this  marketing  agreement. 

(b)  Authorization  to  correct  typographical 
errors.  The  andersigned  hereby  authorizes 

-the  Director,  or  Acting  Director.  Dairy 
Division.  Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which  may 
have  been  made  in  this  marketing  agreement 

S  *  Eflective  dale.  This  marketing 
agreement  shall  become  effective  t^ton  the 
execution  of  a  counterpart  hereof  by  the 
Secretary  in  accordance  with  Section 
900.14(8)  of  the  aforesaid  rules  of  practice 
and  procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of  the 
Act,  for  the  purposes  and  stib|ect  to  tfie 
limitations  herein  contained  and  not 
otherwise,  have  hereunto  set  their  respective 
hands  and  seals. 


(Seal) 


(Signatnte) 

By   

(Name)        (Title) 


(Address) 
Attest 


[FR  Doc.  91-31232  Filed  12-31-91;  8:45  ami 
MUINQ  COOC  3410.0MI 


'  Piral  Mut  kal  wctioM  of  orders. 

*  Appropriate  Part  Nuinber. 

*  Next  consecutive  Section  Number. 
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DEPARTMEIfr  OF  TRAWSPORTATIOM 

Federal  AvMlon  AdralnMratioR 

14  CFR  Part  39 

(Dodiet  No.  90-ASW-4a) 

Ah^vortMness  Directives;  Belt 
HellMpter  Textron,  Inc.  (BHTTV  Model 
204B.  20SA,  205A-t,  205B,  and  212 
Helicopters;  and  BHTt  manufactured 
military  Model  UH-1B,  UH-1F  and  UH- 
1H  Helicopters 

aOCNCT:  Federal  Aviatioa 
Administration  (FAA),  DOT. 
action:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM). 


summary:  Hiis  supplemental  notice 
proposes  to  adopt  an  air<Corthines8 
directive  (AD)  that  would  establish  a 
mandatory  replacement  schedule  for  the 
main  rotor  ptUow  bolts,  washers,  and 
nuts  on  certain  BlfTI  manofactured 
helicopters.  This  supplemental  notice 
contains  changes  to  an  earlier  notice  of 
proposed  rulemaking.  The  proposed  AD 
is  needed  to  prevent  separation  and 
faihire  of  the  main  rotor  hub  assembly 
which  could  result  in  loss  of  control  of 
the  helicopter. 

DATES:  Comments  must  be  received  by 
February  18, 1992. 

ADDRESSES:  The  service  information 
referenced  in  the  proposed  rule  may  be 
obtained  from  Bell  Helicopter  Textron, 
Inc..  P.O.  Box  482,  Fort  Worth,  Texas 
76101.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel,  4400  Blue 
Mound  Road.  Bldg.  3B,  room  158,  Fort 
Worth,  Texas.  Comments  may  be 
inspected  between  9  a.m.  and^:30  p.m., 
weekdays,  except  Federal  holidays. 

Submit  comments  in  triplicate  to: 
Rules  Docket.  Office  of  the  Assistant 
Chief  Counsel,  FAA,  4400  Blue  Mound 
Road.  Fort  Worth.  Texas  76193-0007. 
Docket  Number  90-ASW-^2. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Tom  Henry,  Rotcrcraft  Directorate, 
Rotorcraft  Certification  Office,  ASW- 
170,  FAA,  Southwest  Region,  Fort 
Worth,  Texas  7619:M)170,  telephone 
(817)  624-5168. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  t^e 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Roles  Docket  nomber 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  before  taking 


action  on  the  proposed  rule.  The 
proposal  contained  in  this  hiotice  owy 
be  changed  in  light  of  comment* 

received. 

Comments  are  spedficaUy  lavited  on 
the  overall  regulatory,  economic 
environmental  and  energy  aspects  of 
the  proposed  niFe.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  go-ASW-42."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
AvaBabOHy  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
SNPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  RUes  Docket 
Number  90-ASVV-42. 4400  Blue  Mound 
Road.  Fort  Worth,  Texas  76193-0007. 

Discussion 

A  proposal  to  amend  part  39  ol  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  Bell  Model  20A  2I)5A,  A-1,  B,  and 
212  helicopters;  and  Military  Model  UH- 
IB.  IF  and  IH  helicopters,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  February  5, 1991  (56  FR 
4581).  That  NPRM  would  have  required 
a  retirement  life  of  1,200  hours'  time  in 
service  for  the  main  rotor  pillow  block 
bolts,  washers  and  nuts.  That  NPRM 
was  prompted  by  reports  of  at  least  five 
cases  of  pillow  block  bolt  fatigue  cracks 
on  BHTI  Model  205A-1  and  212 
helicopters.  Failure  of  all  four  bolts  will 
allow  separation  of  the  main  rotor  from 
the  helicopter. 

The  FAA  determmed  that  these 
special  pillow  block  bolts,  part  number 
(P/N)  204-011-171-003,  can  no  longer  be 
operated  with  an  onlunited  service  life 
and  that  these  bolts,  along  with  the 
mating  nuts.  P/N  EB080  or  42FLW-820;   . 
and  washers,  P/N  14(HX>7-33S28-3, 
should  be  removed  from  further  service 
as  specified  in  the  proposal.  These  same 
bolts,  nuts,  and  washers  are  used  also 
on  the  military  Model  UH-lB.  UH-lF, 
and  UH-lH  helicopters  and  are  subject' 
to  the  same  operating  environment.  It 
was  proposed  that  they  be  removed  at 
the  same  time  in  service  as  the 
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correspoadiog  transport  category 
civilian  models. 

The  FAA  received  one  oonunent  in 
response  to  the  NPRM  The  conimeBter, 
the  airframe  manufacturer,  proposed 
replacing  these  parts  within  300  hours' 
time  in  service  after  the  effective  date  of 
the  AD.  but  no  later  than  the  next 
scheduled  1.200  hours'  time  in  service 
replacement  of  the  main  rotor  retention 
straps  and,  thereafter,  at  each 
replacement  of  retention  straps  or 
overhaul  of  the  main  rotor  hub 
assembly.  After  reconsideratioa  the 
FAA  agrees.  Since  this  new  replacement 
schedule  is  beyond  the  scope  of  the 
original  NmM.  a  supplemental  NFRM  is 
being  issued.  In  addition,  the  commenter 
recommended  that  the  bolt  torque 
requirements  included  in  Paragraph 
(a)(1)  of  the  NPRM  be  more  fully 
described.  The  FAA  also  agrees  with 
this  recommendation,  and  additional 
torque  requirements  are  detailed  in  this 
supplemental  notice. 

Since  ftis  condition  is  likely  to  exist 
or  develop  on  helicopters  of  ^e  same 
type  designs,  the  proposed  AD  would 
establish  a  specified  replacement 
schedule  for  the  main  rotor  pillow  block 
bolts,  nuts,  and  washers  installed  on 
these  helicopters. 

It  is  estimated  that  approximately 
1,250  helicopters  of  U.S.  registry  wotdd 
be  affected  by  the  Notice,  and  that  it 
would  cost  $130  per  aircraft  to  replace 
the  four  bolts,  four  nuts,  and  four 
washers  approximately  evecy  1,200 
hours'  time  in  service,  for  a  total  fleet 
cost  of  $162,500  each  year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  tfiat  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantia! 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rales  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 


List  of  Sufaiacte  is  14  CFR  part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  and  Safety 


ThaPropoaedi 

Accordingly,  pursuant  to  the  audiority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39-{AMENDED] 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Aaftarity:  40  U.8.C.  13S4(a).  1421  and  1423; 
40  US.C.  10e(g);  and  14  CFR  IIM, 

939.13   [Amandad] 

2.  Section  36.13  is  araeaded  by  adding 
the  flawing  new  AD: 

Bou  Iwnooplsff  loxlrun,  inc.  (UtinjF: 
Calif onia  DepaitaMnt  of  Faraalry;  Gaiikk 
Hellcoptflts;  Hawkins  aod  Potms  Avlatiaa, 
Inc.;  brtematiaaai  Haiksoptert,  inc.:  Pik>t 
PenoDBal  Intanatwaai.  tacA  Boiahwn  Aon 
Corpaiatioii:  aad  SaMHrnmit  Floiida  Aviation: 
Docket  Na  9a-ASW-42. 

Applicability:  All  Model  SMB.  aoSA.  20SA^ 
1. 205a  and  212  helicopten.  certificated  in 
any  category,  and  nilitary  Model  UH-IB. 
UH-lF,  and  UH-lH  Helicopters,  certificated 
in  the  restricted  category. 

Compliance:  Required  as  iniiicated.  unless 
already  accomplished 

To  prevent  separation  of  the  main  rotor 
pillow  blocks  from  the  hub  assembly  as  a 
result  of  b(Ax  cracking  which  could  resuH  in 
loss  of  the  main  rotor  and  subsequent  loss  of 
control  of  tke  heiicopter,  accomplish  the 
following: 

(a)  Within  the  next  300  hours'  time  in 
service  after  the  effective  date  of  this  AD;  or 
at  the  next  main  rotor  hub  retention  strap 
change;  or  at  the  next  hub  assembly 
overhaul:  whichever  occurs  first,  remove  the 
four  bolts,  part  number  (P/N)  204-(m-in- 
003,  joining  the  two  pillow  t>locks  to  the  main 
rotor  yoke  assembly.  Reinstall  the  pillow 
blocks  using  new  bolts,  P/N  204-011-171-003; 
nuts.  P/N  EBoaO  or  42FLW-820;  and  washers. 
P/N  14O-0O7-33S28-3  as  foUows: 

(1)  Coat  the  shank  of  die  bolU  with 
corrosion  prevention  oonpound.  such  as 
Mn/-C-16173  Grade  1,  and  dry  torque  the 
bolts  and  nuts  65  to  79  foot-pounds.  Retorque 
nuts  within  IS  to  30  hours'  time  In  service 
after  the  initial  installation.  If  the  torque  has 
reduced  below  the  miniimm)  value  of  65  foot- 
pounds, repeat  the  torque  check  «t  intorvals 
of  15  to  30  hoars'  time  in  service  antil  dM 
torque  remains  at  e6-foot  poubds  or  until  the 
torque  check  has  been  aooompliabed  four 
times.  If  a  loss  of  torque  occurs  after  four 
checks,  remove  and  replace  the  bolts,  nuts 
and  washers  and  begin  again  with  the  torque 
check  procedure. 

(2)  After  initial  installation  or  retoique, 
apply  sealant,  such  as  Bell  P/N  299-947-107 
TYIII CL7.  to  the  four  bolt  heads,  washers, 
nots  and  yoke  mating  surfaces  to  prevent 
BMisture  from  enteriag  the  pdkrar  Uock 
retention  area. 


(b)  Thereafter,  reaiove  the  bolls  and  ' 
associated  hardware  from  the  pMlow  bkxk 
and  replace  with  new  bolts,  nuts,  and             " 
washers  as  described  ia  paragraph  (a)  of  this 
AD  at  each  hub  assembly  overhaul,  at  each 
change  of  ^  main  rotor  Hub  rHention  strap, 
or  whenever  the  l>olts  are  removed  for  any 
reason. 

(c)  Rewoik  or  repair  of  the  boiu.  P/N  204- 
011-171-003;  nuts,  P/N  EBOSO  or  42FLW-a30: 
and  washers.  P/N  14O-007-33S2&-3.  u  not 
authorized. 

(d)  In  accordance  with  14  CFR  21.197  and 
21.199,  flighi  is  permitted  to  a  Imse  where  the 
action  required  by  this  AO  nay  lie 
accomphshed. 

(e)  An  altemative  laediod  of  ooopiiance  or 
adjustment  of  the  compliance  tiows,  MrUch 
provides  an  equivalent  level  of  safety,  nay 
be  used  when  approved  by  the  Manager. 
Rotorcraft  Certification  Office.  ASW-17a 
Federal  Aviation  Adminiatratioa  Fort  Worth. 
Texas  78193-0170. 

(f)  The  request  should  be  forwarded 
through  an  FAA  Principal  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Certification  Office. 
AS\fc-170. 

*  Note:  BeU  Helicopter  Textroa.  lac.  Alert 
Service  Bulletins,  ASB  204-90-27.  Revisioa  A- 
ASB  205-90-36.  Revision  A  and  ASB  212-00- 
62,  Revision  A  all  dated  October  11.  f990, 
pertam  to  this  AD.  A  copy  of  the  service 
bulletins  may  be  obtained  from  BeU 
Helicopter  Textron,  Inc.,  P.O.  Box  4«2.  Port 
Worth.  Texas  79101.  ' 

Issued  in  Fort  Worth.  Texas,  on  December 
12. 1991. 

lames  D.  Ericksoo. 

Managar.  Rotorcraft  Dinctonte,  Aircraft 
Certification  Servict. 
[FR  Doc  01-31275  Filed  12-31-91;  S.-4S  am] 
Btujna  oooc  4tio-ts-« 
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[Dockat  Na  tl-IMMSI-AO] 

Alrworthlnass  Dirsettvos;  Boaing 
MoM  727-200  and  727-200F  Sarias 
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AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKM:  Notice  of  propoaed  nilemaking 
(NPRM). 

SUMMAHV:  This  notice  proposes  to  revise 
an  existing  aiiworthineas  directive  (AD), 
applicable  to  Boeing  Model  727-^00  and 
727-200F  series  airplanes,  which 
currently  requires  repetitive  inspection 
to  detect  cracks  of  the  fnseiage  skin 
under  the  center  engine  inlet  pedestal 
housing,  and  repair,  if  neceaaary.  Such 
cracking,  if  not  corrected,  ooold  result  in 
rapid  depresaurizatiaa  of  the  cabia  This 
action  woald  revise  the  AD  to  include 
an  additional  optional  repair  that  if 
accomplished,  would  teiaiaate  ^ 
re|}etitive  inspection  requirement  of  the 
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existing  AD.  This  proposal  is  prompted 
by  the  development  of  a  repair  that 
significantly  reduces  the  possibility  of 
fatigue  cracks  developing. 
DATES:  Comments  must  be  received  no 
later  than  February  20, 1992. 
ADDRESSES:  Submit  comments  in 
tr^licate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103.  Attention:  Rules 
Docket  No.  91-NM-231-AD,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle.  Washington  98124.  This 
information  may  be  examined  at  the" 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stanton  R.  Wood,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S:  telephone  (206)  227-2772. 
Mailing  address;  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-405a 
SUPPLEMENTARY  INFORMATION: 

Coqiments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  faking  action  on  the 
proposed  "lie.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of  ' 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-231-AD."  The 
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postcard  wilTbe  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-231-AD.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

Discussion 

On  January  24, 1991.  the  FAA  issued 
AD-91-03-19,  Amendment  39-6885  (56 
FR  4536,  February  5. 1991),  applicable  to 
Boeing  Model  727-200  series  airplanes, 
to  require  inspections  to  delect  cracks  of 
the  fuselage  skin  under  the  center 
engine  inlet  pedestal  housing,  and 
repair,  if  necessary.  That  action  was 
prompted  by  reports  of  fuselage  skin 
cracks  in  this  area.  The  requirements  of 
the  AD  were  intended  to  detect  and 
correct  such  cracking  in  a  timely 
manner,  so  as  to  prevent  consequent 
rapid  depressurization  of  the  cabin. 

Since  issuance  of  that  AD,  a  repair 
procedure  has  been  developed  that 
significantly  reduces  the  probability  of 
further  fatigue  cracking.  The  FAA  has 
determined  that  the  accomplishment  of 
this  repair  would  constitute  terminating 
action  for  the  repetitive  inspections 
required  by  the  existing  AD. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  727- 
53A0204,  Revision  3,  dated  August  15. 
1991.  which  provides  instructions  for 
accomplishing  a  fatigue-resistant  repair. 
This  repair  involves  the  installation  of  a 
thicker  doubler. 

Smce  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  and  AD  is  proposed 
which  would  revise  AD  91-03-19  to  add 
the  fatigue-resistant  repair  procedures, 
in  accordance  with  the  service  bulletin 
previously  described,  as  an  optional 
repair  method.  Once  accomplished,  this 
repair  would  constitute  terminating 
action  for  the  repetitive  inspections 
required  by  the  AD.  The  service  bulletin, 
described  above,  has  been  added  as  an 
addition  source  for  appropriate  service 
information. 

The  format  of  the  proposed  rule  has 
been  restructured  to  be  consistent  with 
the  standard  Federal  Register  style. 

Paragraph  (e)  of  the  proposed  rule  has 
been  revised  to  specify  the  current 
procedure  for  submitting  requests  for 
approval  of  alternative  methods  of 
compliance. 

There  are  approximately  1,250  Model 
7^-200  and  727-200F  series  airplanes  of 
the  affected  design  in  the  worldwide 
fieet.  it  is  estimated  that  1,000  airplanes 
of  U.S.  registry  would  be  affected  by  this 
AD.  Should  an  operator  elect  to 


accomplish  the  optional  terminating 
modification  proposed  by  this  AD 
action,  it  would  take  approximately  30 
work  hours  per  airplane  to  accomplish 
the  modification,  at  an  average  labor 
cost  of  S55  per  work  hour.  Required 
parts  would  cost  $108  per  airplane.. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  optional 
modification  would  be  $1,758  per 
airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  lo  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
andiProcedures  (44  FR  11034.  February 
26'.  1979);  and  (3)  if  promulgated,  will  not_ 
have  a  significant  economic  impact, 
positive  of  negative,  on  a  substantial 
number  of  small  entities  under  the 
crkeria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{AMENDEDl 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

^39.13    [Amended] 

2.  Section  39.13  is  amended  by  revising 
Amendment  39-6885  as  follows:  Boeing: 
Docket  91-NM-231-AD.  Revises  AD  91-03- 
19,  Amendment  39-6885. 

Applicability:  Model  727-200  and  727-200F 
series  airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  rapid  depressurization  of  the 
cabin  due  to  fuselage  cracks  under  the  center 
engine  inlet  pedestal  housing,  accomplish  the 
following; 
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(a)  Perfbm  ■  detailed  extenwl  vituai 
inspectioo  for  fnselafle  skin  cracks  froa  body 
station  (BS)  1090  to  BS 1110.  in  accotdanoe 
with  Boeing  Alert  Service  Bulletin  727- 
53A0201  Revision  3,  dated  August  15.  ISBL  or 
previous  FAA-approved  revisions,  within  the 
time  specified  in  subparagraph  (a)(1).  (a)(2). 
or  (a)(3]  of  this  AD,  as  applicable. 

(1)  For  airplanes  identiHed  as  Group  1  in 
the  service  bulletin,  inspect  within  SCO  flight 
cycles  or  2  months  after  Mardi  11. 1991  (the 
effective  date  of  AD  91-03-19.  Amendment 
39-6685).  whichever  occurs  first. 

(2)  For  airpUnes  identified  as  Group  2  in 
the  servics  boUetin.  inapec»  wHbin  1.2S0  BiRkt 
cydet  or  6  months  after  March  11. 199L 
whichever  occurs  first. 

(3)  For  airplanes  kkntified  as  Group  3  ia 
the  service  bulletin,  inspect  within  Z500  flight 
cycles  or  IS  months  after  March  11. 1991. 
whichever  occurs  Hrst 

(b)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  2.500  flight  cycles  or  16  months, 
whichever  occurs  first. 

(c)  If  fuselage  skin  cracks  are  found,  prior 
to  further  fli^t.  accomplish  either  of  the 
following: 

(1)  Repair  in  accordance  with  the  Boeing 
Alert  Service  Bulletin  727-53A0204.  Revision 
2,  dated  August  9, 1990,  or  previous  FAA- 
approved  revisions.  After  repair,  continue  the 
repetitive  inspections  in  accordance  with 
paragraph  (b)  of  this  AD.  Or 

(2)  Repair  in  accordance  with  Part  III, 
paragraph  B.  or  D.,  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
727-53A0204.  Revision  3,  dated  August  15, 
1991.  This  constitutes  terminating  action  for 
the  repetitive  inspections  required  by 
paragraph  (b)  of  this  AD. 

(d)  In  cases  where  cracking  is  not  found, 
modification  in  accordance  with  one  of  the    - 
following  service  documents  <x>R8tittttes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (b)  of  this 
AD: 

(1)  Boeing  Drawing  6SC357S7:  or 

(2)  Paragraph  C  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
727-53A0204.  Revision  3.  dated  August  IS. 
1991,  or  Revision  2.  dated  Au^ist  9. 1990. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compUance  time,  which 
provides  an  acceptable  level  of  safety,  may 

^be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  OfTice  (AGO), 
FAA.  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  throu^  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Seattle  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  io  Renton.  Waahington.  on 
December  18, 1991. 
Danell  M.  Pederaoo, 
Acting  Manager.  Tranapmi  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  91-31273  Filed  12-31-91:  a;4S  am] 
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AinwoflMness  Otredlvees  Cenedsir, 
Ltd.  Model  CL-6e»-2A12  (CUM1)  end 
CL-600-2B16  (CL-601-3A)  Series 
Airplenee 

AOENCV:  Federal  Aviatkm 
AdnuoMtration  (FAA).  DOT. 
ACTKM:  Notice  of  propoeed  nilemaking 
(NPRM). 

SUMMARV:  This  notice  pn^Mees  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Canadair  Model  CLr600-2Al2  and  CL- 
600-2B16  series  airplanes,  which 
currentiy  requires  repetitive  visual 
inspections  of  the  sensing  line  in  the  aft 
equipment  bay  to  detect  damage  or 
deformations,  and  replacement  of  the 
sensing  line  or  drainage  of  the  tail  cone 
fuel  tank,  if  necessary.  This  action 
would  require  modification  of  the 
sensing  line.  This  proposal  is  prompted 
by  the  development  of  a  modificatioD 
which,  if  installed,  eliminates  the  need 
for  the  repetitive  visual  inspections  prior 
to  and  after  each  refuelling  of  the  tail 
cone  fuel  tank.  The  actions  specified  by 
'  the  proposed  AO  are  intended  to 
prevent  the  presence  of  fuel  vapors  in 
the  aft  equipment  bay,  resulting  in  a 
potential  risk  of  an  in-flight  flre  in  the 
event  of  a  lightning  strike  or  other 
ignition  source  in  die  area. 
OATKB:  Comments  must  be  received  by 
February  20, 1992. 

AOOMESSES:  Send  comments  in  triplicate 
to  the  federal  Aviation  Administration, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  91-NM- 
24A-AD.  1601  Lmd  Avenue  SW.,  Rentoa 
Washington  96055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  infonnation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087.  Station  A. 
Montreal,  Quebec,  Canada  H3C  309. 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Regioa 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renton,  Washington: 
or  at  the  FAA.  New  England  Region. 
New  York  Aircraft  Certification  Office, 
181  South  Franklin  Avenue,  room  202, 
Valley  Stream.  New  York  11S8L 
FON  PWITNSt  MTOMMT10N  CONTACT: 
Kfr.  Ridiard  Fiese!.  Aerospace  Engineer. 
Propulsion  Branch,  ANE-174,  FAA.  New 
York  Aircraft  Certification  Office.  181 
South  Franklin  Avenue.  Room  202. 
Valley  Stream.  New  York  11581: 


telei^oae  (516)  791-7421:  fax  (516)  791- 

9024. 

SUeSlSMCNTAeV  INFOmiATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  thef  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  doshig  date 
for  comments,  specified  above,  wffl  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  coomients. 
in  die  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commehters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self -addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-248-AD."  The 
postx:ard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaiUMHyofNPSMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
91-NM-248-AD.  1601  Lind  Avmue  SW.. 
Rentoa  Washinggton  98055-4056. 

Discussion 


1.  the! 


On  July  31. 1991.  ihe  FAA  issued  AO 
91-17-02.  Amendment  39-8000  (56  FR 
38337.  August  13. 1991).  to  require 
repetitive  visual  inspections  of  the 
sensing  line  in  the  aft  equipment  bay  to 
detect  damage  or  deformations,  and 
replacement  of  the  sensing  line  or 
drainage  of  the  tail  cone  fuel  tank,  if 
necessary.  That  action  was  prompted  by 
two  reports  of  sensing  lines  to  the  tail 
cone  fuel  tank  level  control  valves 
breaking  as  a  result  of  damage  caused 
by  raainteaance  in  liie  aft  equipment 
bays.  The  requirements  of  that  AD  were 
intended  to  prevent  the  presence  oi  fuel 
vapors  in  the  aft  equipment  bay. 
resulting  in  a  potential  risk  of  an  in- 
flight fire  in  the  event  of  a  lightning 
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strike  or  other  ignition  source  in  the 
area. 

Since  issuance  of  that  AO,  Canadair, 
Ltd.,  has  issued  Revision  I  of  Alert 
Service  Bulletin  A601-0381,  dated 
August  26, 1991,  which  describes 
procedures  to  relocate  the  sensing  line 
forward  of  the  aft  shut-off  valve. 
Relocation  of  the  sensing  line  will 
reduce  the  potential  for  maintenance 
damage,  and  will  eliminate  the 
possibility  of  the  tail  tank  emptying  into 
the  aft  equipment  bay  if  the  sensing  line 
breaks.  When  relocated,  the  sensing  line 
Jtrill  also  relieve  any  pressure  buildup  in 
the  refuel/defuel  line  due  to  thermal 
expansion  between  the  shutoff  valves. 
The  remaining  three  tube  assemblies 
between  forward  and  aft  shutoff  valves 
are  replaced  as  a  precaution  against  any 
prior  thermal  expansion  damage.  Once 
this  modification  is  installed,  the  need 
for  repetitive  inspections  of  tlie  sensing 
line  is  eliminated.  Transport  Canada 
Aviation,  which  is  the  airworthiness 
authority  of  Canada,  has  classiHed  the 
Alert  Service  Bulletin  as  mandatory  and 
has  issued  Canadian  Emergency 
Airworthiness  Directive  CF-91-22  in 
order  to  assure  the  airworthiness  of 
these  airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  a  bilateral  airworthiness 
agreement,  Transport  Canada  Aviation 
has  kept  the  FAA  totally  informed  of  the 
above  situation.  The  FAA  has  examined 
the  findings  of  Transport  Canada 
Aviation,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  hkely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design      / 
registered  in  the  United  States,  the 
proposed  AD  would  supersede  AD  91- 
17-02  to  require  modification  of  the 
sensing  line  forward  of  the  aft  shut-off 
valve.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  previously  described. 
Accomplishment  of  this  modification 
would  constitute  terminating  action  for 
the  currently-required  repetitive  visual 
inspections  of  the  sensing  line  prior  to 
and  after  each  refuelling  of  the  tail  cone 
fuel  tank. 

It  is  estimated  that  28  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  33  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 


is  $55  pir  work  hour.  Required  parts  will 
he  supplied  by  the  manufacturer  at  no 
cost  to  the  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$50,820. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.   _ 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is^ot  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3;f  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained,  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8000,  and  by 
adding  the  following  new  airworthiness 
directive: 

Canadair,  Ltd.:  Docket  No.  91-NM-248-AD. 
Supersedes  AD  91-17-02,  Amendment 
39-eOOO. 

Applicability:  Model  CL-600-2A12  (CL- 
601)  and  CL-«)0-2Bl6  {CL-601-3A)  series 
airplanes  equipped  with  a  tail  cone  fuel  tank, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  presence  of  fuel  vapors  in 
the  aft  equipment  bay.  resulting  in  a  potential 


risk  of  an  in-flight  fire  in  the  event  of  a 
lightning  strike  or  other  ignition  source  in  the 
area,  accomplish  the  following: 

(a)  Within  5  days  after  August  28. 1991  (the 
effective  date  of  AD  91-17-02.  Amendment 
39-8000).  or  prior  to  refuelling  of  the  tail  cone 
fuel  tank,  whichever  occurs  later,  perform  a 
visual  inspection  of  the  unshrouded  portion 
of  the  sensing  line  in  the  aft  equipment  bay  to 
detect  any  damage  or  deformation,  in 
accordance  with  Canadair  Alert  Wire 
TA601-0381-003,  dated  June  11, 1991. 
Thereafter,  repeat  the  inspection  prior  to 
each  refuelling.  If  damage  or  deformation  of 
the  sensing  line  is  found  as  a  result  of  the 
visual  inspection,  accomplish  either 
subparagraph  (d)(1)  or  (a)(2)  of  this  AD.  in 
accordance  with  the  alert  wire: 

(1)  Prior  to  further  flight,  drain  the  tail  cone 
fuel  tank,  and  continue  flight  operations  with 
no  fuel  in  the  tail  cone  fuel  tank:  or 

(2)  Prior  to  fu.ther  flight,  drain  the  tail  cone 
fuel  tank,  replace  the  level  control  valve 
sensing  line,  and  continue  flight  operations 
with  fuel  in  the  tail  cone  fuel  tank. 

(b)  After  each  refuelling  of  the  tail  cone 
fuel  tank,  inspect  for  any  signs  of  leakage 
from  the  fuel  sensing  tine  in  the  aft  equipment 
bay  and  at  the  fuel  shroud  drain,  in 
accordance  with  Canadair  Alert  Wire 
TA601-0381-003.  dated  June  11. 1991.  If 
leakage  is  found  prior  to  further  flight,  eitl^ 
drain  the  tail  cone  fuel  tank,  or  replace  the 
tail  cone  fuel  tank  level  control  valve  sensing 
line,  in  accordance  with  the  aleri  wire. 

(c)  Within  6  months  after  the  effective  date 
of  this  AD.  modify  the  sensing  line,  and 
perform  functional  tests  of  the  refuel/defuel 
line,  tail  tank  fuel  shroud,-and  tail  tank 
sensing  line,  in  accordance  with  Canadair 
Alert  Service  Bulletin  A601-0381.  Revision  1. 
dated  August  26, 1991. 

(d)  Modification  of  the  sensing  line,  as 
required  by  paragraph  (c)  of  this  AD, 
constitutes  terminating  action  fpr  the 
repetitive  inspections  required  by  paragraphs 
(a)  and  (b)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may     , 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office.  FAA. 
Engine  and  Propeller  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
New  York  Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on 
December  18. 1991. 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  91-31274  Filed  12-31-91:  8:45  am) 
BILUNG  CODE  491»-13-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

42  CFR  Part  52' 
[MT3-1-5349;  FRL-4089-91 

Disapproval  of  State  Implementation 
Plans;  Montana;  Open  Burning 
Regulation  Revision 

agency:  Environmental  Protection 

Agency. 

ACnON:  Proposed  Rulemaking. 

summary:  In  this  action,  EPA  is 
proposing  to  disapprove  revisions  to  the 
Montana  State  Implementation  Plan 
(SIP)  that  vwre  submitted  by  the 
Governor  of  Montana  on  April  9, 1991. 
The  revisions  were  made  to  the 
Administrative  Rules  of  Montana  (ARM) 
16.8.1302  and  16.8.1307  to  allow  the  open 
burning  of  creosote-treated  railroad  ties, 
which  was  previously  prohibited  in 
ARM  16.8.1302. 

EPA's  review  of  the  submittal 
determined  that  the  proposed 
regulations  do  not  adequately 
demonstrate  how  public  health  and 
welfare  will  be  protected  during  the 
open  burning  of  creosote-treated 
railroad  ties.  This  is  in  direct  conflict 
with  section  75-2-102  of  the  Montana 
X^lean  Air  Act,  which  is  part  of  the 
approved  SIP.  Section  75-2-102  states 
that  it  is  the  policy  of  the  State  to 
"achieve  and  maintain  such  levels  of  air  ' 
quality  as  will  protect  human  health  and 
welfare." 

In  addition,  section  110(a](2]  of  the 
Federal  Clean  Air  Act  as  amended, 
requires  that  a  SIP  contain  enforceable 
emissions  limitations  and  a  plan  for 
determining  compUance  with  the 
emissions  limitations.  Also,  the  State 
must  demonstrate  that  adequate 
personnel  and  resources  are  available 
for  implementing  and  enforcing  the  SIP. 
This  submittal  did  not  demonstrate  any 
of  these  requirements. 

For  additional  information.  EPA 
reviewed  an  open  bum  permit  that  was 
issued  to  Burlington  Northern  Railroad 
on  June  26, 1991  to  bum  creosote-treated 
railroad  ties.  EPA's  review  found  that 
the  requirements  listed  in  the  permit  for 
approval  of  open  burning  of  creosote- 
treated  railroad  ties  were  not  explicit 
enough  to  ensure  protection  of  human 
health  and  welfare. 

Therefore,  EPA  is  proposing  to 
disapprove  the  revision  to  the  Montana 
open  buming  regulations  that  would 
allow  the  buming  of  creosote-treated 
railroad  ties.  Any  source  for  which  a 
permit  was  issued  under  the  State's 
revised  open  buming  rules  may  be 
subject  to  EPA  enforcement  of  the 
previous  version  of  the  open  buming 


rule  approved  in  the  SIP,  which  strictly 
prohibits  the  opening  buming  of 
creosote-treated  railroad  ties. 
DATES:  Comments  must  be  received  on 
or  before  February  3, 1992. 
A0ORE88ES:  Copies  of  the  revision  are 
available  for  public  inspection  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
Environmental  Protection  Agency. 
Region  VIII,  Air  Programs  Branch,  999 
18th  Street.  Suite  500,  Denver, 
Colorado  80202-2405 
Montana  Department  of  Health  and 
Environmental  Services,  Air  Quality 
Bureau,  Cogswell  Building.  Helena, 
Montana  59620 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  Environmental        ' 
Protection  Agency,  Region  VIII,  Air 
Programs  Branch,  999  18th  Street.  Suite 
500,  Denver.  Colorado  80202-2405,  (303) 
293-1765.  (FTS)  330-1765. 
SUPPLEMENTARY  INFORMATION: 

A.  History 

Montana  has  previously  revised  its 
open  buming  regulations  numerous 
times.  The  original  version,  which  was 
eH^ective  November,  1968,  did  not 
specifically  prohibit  the  buming  of 
treated  wood.  However,  the  regulation 
did  prohibit  the  buming  of  "chicken 
litter,  animal  droppings,  garbage,  dead 
animals,  tires,  waste  oil,  tar  paper  and 
similar  materials  creating  dense  smoke 
when  burned."  This  regulation  was 
submitted  in  the  1972  SIP  submittal, 
which  was  approved  by  EPA. 

A 1978  versions  of  the  open  buming 
regulation  strictly  prohibited  the  buming 
of  railroad  ties,  as  follows:  "Chicken 
litter,  animal  droppings,  garbage,  dead 
animals  or  parts  of  dead  animals,  tires, 
pathogenic  wastes,  explosives,  oil, 
railroad  iyes,  tar  papers,  or  toxic  wastes 
shall  no#  be  disposed  of  by  open 
buming."  This  version  was  also 
approved  in  the  SIP. 

On  April  22, 1982,  the  State  submitted 
a  revision  to  the  SIP,  which  included  a 
revision  to  the  open  buming  regulation. 
In  this  version  of  the  open  buming 
regulation,  under  ARM  16.8.130Z 
"Prohibited  Open  Buming,"  the  State 
prohibited  the  buming  of  "treated 
lumber  and  timbers."  This  regulation 
was  approved  by  EPA  as  a  revision  to 
the  SIP  on  July  15, 1982  (47  FR  30762). 

B.  1991  Submittal 

On  April  9. 1991.  the  Govemor  of 
Montana  submitted  revisions  to  the  SIP. 
A  revision  was  made  to  ARM  16.&1302 
to  prohibit  the  buming  of  treated  lumber 
and  tinjbers.  "except  creosote-treated 
railroad  ties  *  *  *."  Revisions  were  also 
made  to  ARM  16.8.1307  to  provide  for 


the  permitting  of  the  disposal  of  railroad 
ties  through  open  buming.  Other 
revisions  were  made  to  ARM  16.8.1307 
to  include  additional  provisions  for  all 
conditional  air  quality  open  buming 
permits. 

The  State  was  notified,  on  June  12, 
1991,  that  the  submittal  was 
administratively  and  technically 
complete.  In  that  letter,  however,  EPA 
raised  several  concerns  about  the 
toxicity  and  hazards  associated  with  the 
buming  of  creosote-treated  wood 
products  and  requested  further 
information  from  the  State  on  how 
Montana  would  ensure  protection  of 
human  health  and  welfare  with  the 
regulation  revision.  The  State  indicated 
that  it  would  not  be  able  to  respond  to 
EPA's  concerns  until  a  much  later  date. 
In  order  to  meet  statutory  deadlines  for  ' 
processing  SIP  submittals,  EPA  decided 
to  continue  processing  the  submittal. 
EPA  determined  that  the  State  submittal 
was  in  direct  conflict  with  Section  75-2- 
102  of  the  Montana  Clean  Air  Act, 
which  states  that  it  is  the  public  policy 
of  the  State  to  "achieve  and  maintain 
such  levels  of  air  quality  as  will  protect 
human  health  and  welfare,"  because  the 
submittal  did  not  adequately  show  how 
the  public  health  and  welfare  would  be 
protected  during  the  open  bums  of 
creosote-treated  railroad  ties.  Since  the 
Montana  Clean  Air  Act  is  in  the 
approved  SIP.  the  regulation  revision 
was  found  to  be  in  direct  conflict  with 
the  existing  SIP. 

For  additional  information.  EPA 
reviewed  an  open  bum  permit  which  the 
State  had  issued  to  Burlington  Northern 
Railroad  on  June  24. 1991  to  bum 
creosote-treated  railroad  ties  in 
accordance  with  its  revised  open 
buming  regulations.  EPA's  review  found 
that  the  conditions  of  the  permit  did  not 
clearly  define  any  specific  procedures 
for  open  buming  to  reduce  emissions.  In 
addition,  under  subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  material  that  is  disposed  or 
intended  for  disposal  is  defined  as  solid 
waste  pursuant  to  40  CFR  261.2,  and  a 
generator  of  solid  waste  must  determine 
if  the  solid  waste  meets  a  determination 
of  hazardous  waste,  as  defined  in  40 
CFR  261,  subparts  C  and  D.  The  State, 
however,  did  not  require  that  the  source 
make  a  determination  of  whether  the 
material  to  be  bumed  constituted 
hazardous  waste.  Also,  the  State 
required  that  railroad  ties  must  not  be 
bumed  within  two  miles  of  any 
community.  However,  due  to  the  toxicity 
and  hazards  associated  with  the  buming 
of  creosote-treated  railroad  ties,  EPA 
was  concemed  that  this  requirement 
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may  not  fuUy  ensure  adequate 
protection  of  human  health  and  welfare. 

On  September  12. 1991,  EPA  notified 
the  SlJte  that  EPA  would  be  proposing 
to  disapprove  the  SIP  revision  on  the 
basis  that  the  open  burning  regulation 
lacked  the  speciHc  requirements  to 
adequately  ensure  the  protection  of 
human  health  and  welfare,  which  was  in 
direct  conflict  with  the  approved  SIP. 
Additional  review  of  the  open  bum 
permit  issued  to  Burlington  Northern 
Railroad  substantiated  EPA's  concerns 
on  the  protection  of  ihe  public  health. 

However.  EPA  also  provided  the  state 
with  a  final  opportunity  to  submit  any 
additional  information  which  might 
address  EPA's  concerns  by  October  1, 
1991.  In  a  letter  dated  September  30. 
1991,  the  Stale  notified  EPA  that  it  was 
unable  to  respond  to  EPA's  concerns 
within  the  timeframe  given.  The  State 
will  continue  to  examine  its  options,  to 
either  withdraw  the  submittal  or  pursue 
a  detailed  permitting  program,  and  will 
keep  EPA  informed  of  any  decisions. 


Proposed  Actioa 

Id  this  action,  EPA  is  proposing  to 
disap|m}ve  revisions  to  the  open  burning 
regulations  in  the  Montana  SIP.  The 
disapproval  pertains  to  those  revisions 
made  to  ARM  16.8.1302  and  ie.8.1307. 
which  allow  the  open  burning  of 
creosote-treated  railroad  ties. 

-Nothing  in  this  action  should  be 
construed  as  permithng  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U  S.C.  6G5(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
Janud.y  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federalfy-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15. 1990.  The  Agency  has 
determined  that  this  action  does  not 
conform  with  the  statute  as  amended 
and  must  be  disapproved.  The  Agency 
has  examined  the  issue  of  whether  this 
action  should  be  reviewed  only  under 
the  provisions  ol  the  law  as  it  existed  on 


the  date  of  submittal  to  the  Agency  (i.e., 
prior  to  November  15, 1990)  and  has 
determined  that  the  Agency  must  apply 
the  new  law  to  this  revision. 

List  of  Subject*  id  49  CFR  Part  52 

Air  pollution  control.  Carbon 
raoooxide.  Hydrocarbons,  Particulate  . 
matter. 

Dated:  December  20, 1991. 

Authority:  42  U.S.C.  7401-784^ 
Jdiiics  |.  ScDorer, 
Regional  Administrator. 
[FR  Doc.  91-31302  Filed  12-31-91;  8:45  ami 
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40  CFR  Part  52 
(WI14-1-5067;  FfM.-40M-1) 

Approval  and  Promulgation  of 
Implementation  Plans;  Wiaconain 

agency:  United  States  Environmental 

Protection  Agency  (U^PA). 

action:  Notice  of  proposed  rulemaking. 

SUMMAAY:  USEPA  is  proposing  to 
approve  Wisconsin's  Statewide  Sulfur 
Dioxide  (SO*)  Rules  for  most  sources  as 
a  revision  to  its  State  Implementation 
Plan  (SIP).  The  revisions  being  proposed 
for  approval  today  consist  of:  (1)  Natural 
Resources  (NR)  417i)7— Statewide 
Sulfur  Dioxide  Emission  Limitations, 
which  contains  categorical  limits,  mor^ 
restrictive  limits,  and  alternative  limits; 
(2)  NR  417.04— Southeast  Wisconsin 
Intrastate  Air  Quabty  Control  Region 
(AQCR),  which  contains  restrictions  for 
small  sources  in  Southeastern 
Wisconsin;  (3)  new  source  permits;  (4) 
Administrative  Ghders;  and  (5)  elective 
operating  permits.  USEPA's  proposed 
rulemaking,  today,  is  based  upon 
several  submittals  from  the  State. 

USEPA  is  proposing  to  disapprove 
Wisconsin's  SO2  plan  for  some  SOi 
sources,  because  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  did  not  submit  site-specific 
emission  limitations  and/or  compliance 
methodologies  for  these  sonn  es  which 
provide  for  attainment  and  maintenance 
of  the  SOi  national  ambient  air  quality 
standards  (N.-VAQS). 
DATES:  Comments  on  this  revision  and 
on  the  proposed  USEPA  action  mast  be 
received  by:  February  3. 1992. 
AOOHESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  address 
for  review:  (It  is  recommended  that  you 
telephone  Patrick  D.  Dolwick.  at  (312) 
886-6053,  before  visiting  the  Region  V 
office.)  U.S.  Environmental  Protection 
Agency.  Region  V,  Air  Toxics  and 
Radiation  Branch,  230  South  Dearborn 
Street.  Chicago,  Illinois  60604. 


Comaients  on  tbia  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  five  copies,  if  possible.) 
Carlton  T.  Nash,  Chief,  Regulation 
Development  Section,  Air  Toxics  and 
Radiation  Branch  f5AT-26),  U.S. 
Environmental  Protection  Agency. 
Region  V.  230  South  Dearborn  Street. 
Chicago,  ntinots  60604. 

FOR  FURTHER  INFORMATION  CONTACT. 

Patrick  D.  Dolwick  (312)  886-6053. 

SUPPLEMENTARY  INFORMATION:  This 

notice  presents  a  disoission  of  USEPA's 
review  of  Wisconsin's  Statewicfe  SOk 
Ruiea  contained  in  Wisconsin  NR  Rules 
417.07  and  41704.  Tlie  outline  for  the 
notice  is  us  fc^ows: 

I.  Background  biformation 

II.  Emissioo  Limits 

A.  Statewide  SOi  Eaisaian  Limitations 

B.  NcgBtiv*  Dedarationa 

C  SOt  Limitations  for  NonaltainsieBt 
Areas 

D.  South  East  Wisconsin  Coal  Lisiit 

E.  Permit  Limitations 

III.  Compliance  Test  Methods 

IV.  Attainment  Demonstration 

A.  Categorieal.'More  Stringent  Limits  to 
Modeling 

1.  Preventioa  of  Signtficant  Deterioration 
(PSD)  increment  Analysis 

2.  hlerstate  impact  Analysis 

3.  CooaiatcBcy  with  Good  Engineering 
Practice  (GEP)  Regulations 

B.  Alternate  Limits 

V.  Summary  of  USEPA's  Proposed  Action 

1.  Backffound  hrforaiatkiii 

On  April  26, 1984,  USEPA  notified  the 
Governor  of  Wisconsin  under  section 
110(a)(2)(H)  of  the  Clean  Air  Act  that 
the  Wisconsin  SOi  SIP  was  inadequate 
to  ensure  the  protection  of  the  primary 
and  secondary  NAAQS.  USEPA 
concluded  that  the  SIP  did  not  contaiiftr 
SO2  emission  limitations  for  many 
sources;  nor  did  it  contain  schedules  and 
timetables  for  comphance  with  such 
limitations,  as  required  by  section 
110(a)(2)(B).  The  finding  of  SIP 
inadequacy  applied  statewide,  except 
for  (1)  those  sources  regulated  by 
source-specific  New  Source 
Performance  Standards  (NSPS)  (i.e., 
Wisconsin  Public  Service  (WPS) 
Weston-UInit  3,  Wisconsin  Electric 
Power  Company  (WEPCo)  Pleasant 
Prairie-Units  1  and  2,  Wisconsin  Power 
and  Light  (WPL)  Edgewater-Unit  5,  WPL 
Columbia-Unit  2,  Appleton  Paper  Locks 
Mill-New  Boiler,  and  Flambeau  Paper 
Boiler  24)  and  (2)  those  sources 
regulated  by  a  USEPA-approved  Part  D 
SIP  (i.e..  Village  of  Brokaw:  Wausau 
Paper  and  City  of  Madison:  Madison 
Gas  and  Electric  Blount  l&treet,  Oscar 
Mayer,  University  of  Wisconsin  (UW)- 
Madison,  Wisconsin  State  Capitol 
Heating  Plant.  WLscocsin  Department  of 
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Administration-Hillfarms  Heating  Plant, 
and  Mendota  Mental  Health  Institute). 
Wisconsin  responded  to  the  notice  of 
SIP  deficiency  with  multiple  submittals 
to  USEPA.  The  Statewide  S0» 
Limitation  Rule  (I^  417.07)  was 
submitted  on  June  5, 1985,  and  January 
21. 1986.  Operating  permits  were 
submitted  on  September  IB,  1986, 
October  3, 1986,  and  July  20. 1987. 
Numerous  Administrative  Orders  or 
elective  operating  permits  containing 
limits  more  stringent  than  thosa 
identified  in  the  Statewide  Rule  were 
submitted  between  September  1985  and 
March  1988.  Technical  support 
(consisting  of  air  quality  modeling  data) 
was  submitted  along  with  the  emission 
limitations.  v 

II.  Emission  Limitations 

The  revised  SIP  is  comprised  of:  (A) 
Statewide  SOi  Limitations.  NR  417.07 
(either  the  categorical  limits  identified  in 
NR  417.07  (2),  more  restrictive  limits 
adopted  under  417.0^  (4),  or  alternate 
limits  adopted  under  417.07  (5));  (B) 
Sulfur  Limitations  for  specific 
geographic  areas  within  the  State  (NR 
418.025-08): » Brokaw.  Madison, 
Milwaukee,  Green  Bay,  DePere, 
Peshtigo,  Rhinelander,  and  Rothschild; 
and  (C)  Southeast  (SE)  Wisconsin 
AQCR  coal-Hred  limit  for  small  sources 
(NR  417.04);  and  (D)  numerous  new 
source  permits,  llie  limits  imposed  by 
(A),  (C)  and  (D)  above  are  summarized 
in  Table  1.  Each  portion  of  the  SIP  is 
reviewed  below.  ' 

A.  Statewide  Sulfur  Dioxide  Emission 
Limitations  (NR  417.07) 

(1)  Applicability  (NR  417.07(1)) 

Content:  This  regulation  applies  to  all 
sources  of  SO2  except:  (1)  Those  subject 
to  NR  417.04  or  418  (see  footnote  1);  or 

(2)  Those  subject  to  a  limitation  more 
stringent  than  the  limits  identified 
below. 

Action:  USEPA  proposes  to  approve 
the  Applicability  Section. 

(2)  Emission  Limits  for  Existing  (before 
February  1, 1985)  Sources  (NR  417.07(2)) 

Content:  (a)  Coal-fired  units  at 
facilities  with  combined  coal-firing 
capacity  greater  than  or  equal  to  250 
millionBritish  Thermal  Units  per  hour 
(MMBTU/HR)— 3.2  pounds  of  SOj  per 
million  British  Thermal  Units  (lbs/ 
MMBTU); 

(b)  Coal-fired  units  at  facilities  with 
combined  coal-firing  capacity  less  than 
250  MMBTU/HR— 5.5  Ibs/MMBTU; 


■  Thia  rulemaking  notice  it  taking  no  action  on 
the  overall  plan  for  Witconiin't  nonattainment 
areas. 


(c)  Residual  oil-fired  units  at  facilities 
with  combined  residual  oil-firing 
capacity  greater  than  or  equal  to  250 
MMBTU/HR— 1.5  Ibs/MMBTU; 

(d)  Residual  oil-fired  units  at  facilities 
with  combined  residual  oil-firing 
capacity  less  than  250  MMBTU/HR— 3.0 
Ibs/MMBTU; 

(e)  Kraft  Mill  (all  process  sources 
combined) — ^10.0  pounds  of  SOi  per  ton 
(lbs/ton)  air  dried  pulp  (ADP); 

(f)  Sulfite  mill  (all  process  sources 
combined)— 20.0  lbs/ton  ADP; 

(g)  Petroleum  refinery; 

(1)  Process  heater  firing  residual  oil — 
0.8  Ibs/MMBTU; 

(2)  Fuel  burning  equipment  firing 
residual  oil— 0.8  Ibs/MMBTU; 

(3)  Claus  sulfur  recovery  plant— 6743 
lbs  of  SOi/24-hoar,_and  64^bs  of  SOi/ 
3-hour 

(4)  All  other  process  units-^1035  lbs  of 
SOj /1-hour.   . 

Action:  USEPA  proposes  to  approve 
(a),  (b),  (c),  and  (d)  above  subject  to 
.  source-specific  demonstrations  of 
attainment  (see  Section  IV  of  this 
notice).  USEPA  is  proposing  to 
disapprove  (g),  which  applies  to  only 
one  source  (Murphy  Oil),  because  the 
State  has  not  submitted  an  attainment 
demonstration  for  this  source.  USEPA  is 
proposing  to  disapprove  (e)  and  (f), 
which  applies  to  the  following  sources: 

1.  Consolidated  Papers  (Kraft) 

2.  Mosinee  Paper  (Kraft) 

3.  Nekoosa  Papers — Port  Edwards 
(Sulfite) 

4.  Thilmany  Pulp  and  Paper  (Kraft) 

USEPA  is  proposing  to  disapprove  (e) 
and  (f)  because  the  federally 
enforceable  compliance  technique,  stack 
test  woilkld  not  be  sufficient  to 
determine  compliance  with  the 
combined  process  emission  limit. 
Several  of  these  sources  have  developed 
alternative  (stack  specific]  emission 
limits  through  either  operating  permits 
(Thilmany,  Nekoosa  Papers-Port 
Edwards)  or  the  PSD  permit  process 
(Consolidated  Papers).  Mosinee  is 
affected  by  (e)  as  well,  USEPA  is  also 
proposing  to  disapprove  it  due  to  the 
lack  of  an  acceptable  modeled 
attainment  demonstration,  as  discussed 
in  Section  IV. 

If  in  the  future  the  State  discovers  that 
any  of  the  limits  in  NR  417.07  will  not 
protect  the  NAAQS  or  PSD  increments 
for  a  given  source,  then  the  State  has  the 
authority  to  develop  more  stringent 
limits  (pursuant  to  NR  417.07(4),  as 
discussed  below).  Any  such  limit 
developed  must  be  submitted  to  USEPA 
as  a  site-specific  SIP  revision. 


(3)  Emission  Limits  for  New  (after 
February  1, 1985)  Sources  (NR  417.07(3)) 

Content:  (a)  Coal-fired  units — 3.2  lbs/ 
MMBTU; 

(b)  Residual  oil-fired  units— 1.5  lbs/ 
MMBTU; 

(c)  Kraft  Mill  (all  process  sources 
%  combined)— 10.0  lbs/ton  ADP; 

(d)  Sulfite  mill  (all  process  sources 
combined)— 20.0  lbs/ton  ADP; 

(e)  Petroleum  refinery: 

V     (1)  Process  heater  firing  residual  oil — 
1.5  Ibs/MMBTU;, 

(2)  Fuel  burning  equipment  firing 
residual  oil— 1.5  Ibs/MMBTU; 

(3)  Claus  sulfur  recovery  plant— 
0.025%  by  volume  SOi  at  0.0%  oxygen  on 
a  dry  basis  if  emissions  are  controlled 
by^  reduction  control  system  followed 
by  incineration:  0.030%  by  volume  of 
reduced  sulfur  compounds  and  0.0010% 
hydrogen  sulfide  if  emissions  are 
controlled  by  a  reduction  control  system 
which  is  not  followed  by  incineration. 

Action:  USEPA  proposes  to  approve.* 

•    (4)  More  Restrictive  Emission  Limits  (NR 
417.07(4)) 

Content:  Gives  the  State  the  authority 
to  revise  State  rules  to  require  more 
stringent  emission  limits  if  necessary  to 
■f  ensure  no  violations  of  the  SOi  NAAQS 
or  PSD  increment. 

Action:  USEPA  proposes.  The  State 
must  have  authority  to  revise  its  own 
rules  if  necessary  to  protect  the  public 
health  or  welfare.  Of  course,  all  more 
stringent  State  limits  necessary  to 
protect  the  NAAQS  and  PSD  increments 
must  still  be  submitted  to  USEPA  as 
site-specific  SIP  revisions.  (Note, 
Administrative  Orders  containing  more 
stringent  emission  limitations  have  been 
submitted  by  Wisconsin  for  several 
sources  as  site-specific  SIP  revisions. 
USEPA  is  proposing  to  approve  most  of 
the  revisions.) 

(5)  Alternate  Emission  Limits  (NR 
417.07(5)) 

Content:  Established  State  procedures 
for  sources  to  obtain  relaxed  State 
emission  limitations. 

Action:  USEPA  proposes  to  approve 
these  procedures.  Of  course,  all  relaxed 
State  limits  must  still  be  submitted  to 
USEPA  as  site-specific  SIP  revisions, 
also,  the  previous  limit  is  enforceable 


*  Any  new  lource.  based  on  size  capacity,  will  be 
also  subject  to  applicable  new  source  review 
requirements,  including  PSD  and  New  Source 
Performance  Standards  (NSPS).  The  controlling 
limit,  thus,  will  be  whichever  is  the  more  stringent. 
Emission  controls  for  new  source*  may  also  have  to 
meet  more  stringent  best  available  control 
technology  (BACT)  or  lowest  achievable  emission 
rate  (LAERj  requirements. 
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until  the  relaxed  rale  is  federaUy 
approved  by  USEPA. 

(6)  Compliance  Schedules  (NR  417i)7(6)) 

Content:  Established  schedules  for 
achieving  final  compliance  and  the  date 
for  flnal  compliance.  All  sources  mast 
be  in  Final  compliance  by  December  31, 
1987. 

Action:  USEPA  proposes  to  approve. 
Schedules  and  final  dates  are  already 
past  and.  thus,  are  now  no  longer  an 
issue  (i.e.,  sources  must  be  in 
comphance  upon  the  effective  date  of 
Federal  approval). 

(7)  Compliance  Demonstrations  (NR 
417.07(7)1 

(a)  Content-  Requires  each  source  to 
submit  a  plan  for  demonstrating 
compliance  based  on  one  or  more  of  the 
following  methods — stack  tests,  fuel 
sampling  and  analysis,  continuous 
emission  monitoring,  or  otiwr  methods 
approved  by  the  State. 

Action:  U^PA  proposes  to  approve 
Wisconsin's  procedures  for  developing 
site-specific  compliance  methodologies. 
The  individual  compHance  plans 
themselves  must  still  be  submitted  to 
USEPA  in  onter  to  revise  the  fed»ally 
approved  SIP.  USEPA  will  then  have  the 
opportunity  to  approve  m  disapprove 
any  methods  approved  by  the  State. 
Regardless  of  the  specific  compliance 
methodology  chosen  by  a  source, 
Wisconsin's  SIP  contains  an 
independently  enforceable  stack  test 
and  that  remaiiw  the  primary  Federal 
methodology  for  determining 
compliance  unless  and  until  Wisconsin 
submits  and  USEPA  approves  any 
alternatives. 

(b)  Content:  Requires  each  source  to 
maintain  records  of  emissions  data  and 
calculations  used  to  verify  emissions 
data  and  to  make  records  available 
upon  request. 

Action:  USEPA  proposes  to  approve. 
However,  this  provision  is  being  relied 
on  to  require  recordkeeping  and 
reporting  for  several  sources  subject  to  a 
restrictioD  on  boiler  operation  or 
operating  load.  USEPA  finds  it 
necessary  that  the  following  sources  be 
subject  at  a  miaimum.  to  the 
recordkeeping  requirements  listed  as 
follows: 

1.  Hourly  records  of  fuel  type — 
National  Presto,  Pope  &  Talbot— Eau 
Claire.  Ansul  Fire  Protection,  Kearney  & 
Trecker,  Koch  Fuels.  Allied  Processors, 
and  Beatrice  Grocery; 

2.  Hourly  recwds  of  actual  beat 
input — Falls  Dairy,  Rexworks,  and 
Greenwood  Milk; 

3.  Records  of  hourly  operating  load 
and  emissions  in  terms  of  Ibs/MMBTU 
(obtained  through  either  daily  fuel 
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sanii^ing  analysis  or  continuous 
emission  monitoring) — Badger  Army 
Ammunition  Plant  and  Milwaukee 
County  Department  H&HS; 

4.  Hourly  records  of  both  fuel  type  and 
emissions  in  terms  of  Ibs/N4MBTIJ 
(obtained  throogh  either  daily  Fuel 
Sampling  Analysis  or  continuous 
emission  monitoring) — Colt  Industries. 

This  information  is  needed  to 
determine  compliance  (or  non- 
compliance) with  the  proposed  emission 
limitations  for  these  sources.  TherefOTe, 
USEPA  is  proposing  to  disapprove 
Wisconsin's  plan  for  these  sources 
because  the  plan  does  not  contain 
adequate  recordkeeping  requirements 
for  these  sources. 

Note,  Ansul  Fire  Protection,  Badger 
Army  Ammimition.  Colt  Industries,  and 
Milwaukee  County  Department  H&HS 
have  variable  emission  limitations.  ■ 
USEPA  is  considering  whether  advance 
notification  (prior  to  switching  limits) 
and  other  additional  requirements  are 
necessary  for  enforcement  purposes. 
USEPA  solicits  comment  on  the  need  for 
such  notification  or  other  requirements. 

(8)  Variance  from  Emission  limits  (NR 
417.07(8)) 

Content  Establishes  State  procedures 
for  sources  to  obtain  alternate  State 
emission  limitations  and/or  revised 
compliance  schedules. 

Action:  USEPA  proposes  to  approve 
these  procedures.  Any  relaxed  State 
limit  or  schedule  must  still  be  submitted 
to  USEPA  in  order  to  revise  the 
federally  approved  SIP. 

(9)  Subsequent  Requests  for  Alternate 
Limits  or  Variances  (NR  417.07(9)) 

Content:  This  subsection  defines 
specific  time  periods  for  sources  to 
obtain  variances  and  alternate  limits. 
Revisions  are  not  available  in  I9fl6  and 
1987. 

Action:  By  letter  dated  December  15, 
1989,  Wisconsin  withdrew  this 
subsection  from  further  SIP  review. 
Thus.  USEPA  is  not  proposing  action  on 
this  section.  The  State  and  USEPA 
understand  the  withdrawal  to  mean  that 
all  state  issued  SO?  variances  must  be 
submitted  to  USEPA  in  order  to  revise 
the  federally  approved  SIP. 

B.  Negative  Declarations 

The  States  submitted  "negative 
declarations"  for  certain  sources  with 
respect  to  NR  147.07.  Negative 
declarations  are  declarations  which 
either  impose  fuel  type  restrictions  {i.e., 
cannot  bum  residual  oil  or  coal)  on 
certain  sources  or  identify  other  sources 
as  being  shut  down  or  permanently 
closed.  USEPA  is  proposing  to  include 


these  negative  dedarations  into  the  SIP. 
These  sources  are  Bsted  in  Table  2. 

C.  Sulfur  Limitations  for  NonoUainmeat 
Areas 

These  are  covered  in  separate 
rulemaking  packages  for  each  area  and 
are  not  discussed  here. 

D.  South  East  Wisconsin  Coal  Limit  (NR 
417.04) 

Content  Coal-fired  units  (at  facilities 
with  combined  coal-firing  capacity  less 
than  250  MMBTU/hr)  are  limited  to  1.11 
pounds  of  sulfur  per  MMBTU  (2.22  lbs  of 
SOk  per  MMOTU).  Significant  sources 
affected  by  county  are:  Racine  Countjf— 
Frank  Pure;  Kenosha  County — Americaii 
Motors  Lakeside;  Milwaukee  County — 
Milwaukee  House  of  Correction,  Cu<tahy 
Tanning.  Contmentai  Can,  and  Falk 
(B20). 

Action:  USEPA  proposes  to  a^iTove 
this,  based  on  the  source-specific  or 
county-specific  doacmstratitHis  of 
attainment  submitted  (see  Section  IV  of 

this  notice). 

E.  Permit  Limitotioiis 

The  following  sources  are  covered  by 
operating  permits  or  PSD  permits  which 
impose  emission  limitations  that  are 
more  stringent  than  the  general  Imiits  in 
NR  147.07: 


OisMct 

ODuMy 

Sauna  r-PSO> 

West  Central 

Clark 

Greenwood  Milh 

Ounn 

(B20.  21). 
Lynn  Proteins 

(B21). 
Allied  Processors 

r{orthCen»a». ....... 

Northwest 

Portage 

Wood 

tJoogtes 

Price .. 

MHwaoltee 

Racine 

Shetxjygan.... 

(B?1). 
Neenal)  Paper- 

Whitmg  (B01). 
CP»-Biron,*  CPi- 

Kiaft* 

Southeast 

Flarobeau  Papers 

(Pulp  M«n.* 
Peter  Cooper. 

J.h  Case. 
Bordea 

AcSon:  PSO  perraits  have  akreac^  beerv  granted. 
Each  source  is  aubiact  to  source-specitK:  demonslr*- 
tion  of  aitammenL 


(Note,  the  following  sources  are 
subject  to  Federal  NSPS  requirements: 
WPL-Cdumbia  (Unit  2),  Appleton 
Papers-Locks  Mill  (New  Boiler), 
WEPCo-Pleasant  Prairie  (Units  1  and  2). 
Flambeau  Papers  (B24>.  WI^Edgewater 
(Unit  5).  and  WPS-Weston  (Unit  3)). 
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m.  Compliance  Test  Methods 

The  Wisconsio  SIP  cunently 
contains  Section  NR  154U)6  (renumber 
NR  439)  of  the  Wisconsin 
Administrative  Code.* 
Section  NR.  134.06  requires: 

(1)  Reporting  to  "information  to  locale 
and  classify  air  contamiimnt  sources 
according  to  the  type,  level,  duration, 
frequency  arid  other  characteristics  of 
emissions  and  such  other  infonnatioo  as 
may  be  necessary.  The  information  shall 
be  suf^cient  to  evaluate  the  effect  on  air 
quality  and  compliance  with  these 
rules." 

(2)  Stack  or  performance  tests 
following  the  methods  required  or 
approved  by  USEPA. 

(3]  Recordkeeping  and  reporting  of  all 
testing  and  monitoring,  and  any  other 
information  relating  to  the  emission  of 
air  contaminants. 

On  May  28. 1967,  WDNR  notified 
USEPA  that  the  stack  test  methodology 
existing  in  the  Wisconsin  SIP  remains 
an  independent  means  of  demonstrating 
compliance.  Although  WDNR  has  also 
required  development  of  site-specific 
compliance  plans  for  all  sources  subject 
to  NR  417.07  (see  NR  417.07(7)),  the  State 
has  made  it  clear  to  USEPA  and  to  each 
company  that  regardless  of  a  source's 
compliance  status  as  determined  by  the 
source's  site-specific  compliance 
methodology,  a  stack  test  can  still  be 
used  as  an  independent  method  to 
determine  whether^a  violation  of  the 
applicable  emission  limitation  has 
occurred.*  USEPA  accepts  the  use  of  a 
stack  test  as  the  sole  compliance  test 
method  for  most  sources.  (Note,  the 
State's  site-specific  compliance  plans 
were  not  submitted  as  revisions  to  the 
SIP  and,  thus,  are  not  being  proposed  as 
a  part  of  the  SIP.) 

For  several  sources,  however,  the 
State's  control  strategy  is  based  on 
certain  conditions  in  addition  to  the 
"Ibs/MMBTU"  emission  limitation. 
These  conditions  consist  of  stack  height 
increases/stack  mergings.  restrictions 
on  operating  load,  boiler  operation, 
limits  as  a  function  of  operating  load, 
etc.  For  the  operating/load  conditions, 
,   recordkeeping  and  reporting 

requirements  will  be  required  pursuant 
to  NR  417.07(7)(b)  and  the  general 


'  Rererencet  to  the  Wiaoonsin  SIP  are  found  at  40 
CFR  52.2570. 

♦  In  a  May  28. 1987.  letter.  WDNRs  slates  that  a 
compliance  deaioBttratKHi  method  other  tlwn  a 
stack  te*t  does  net  iaaokte  the  source  (roa  a 
compliance  »\ack  test  required  or  conducted  1^ 
WDNR  and  USEPA.  In  fact  in  approving 
contpliances  plans,  the  WDNR  ties  induced  a  notice 
to  the  source  that  a  aooroe  can  be  mqataed  to 
perform  a  coaipliance  atacfc  teal  "niardleM  of  a 
source's  compliance  status  as  detenninad  by  tiie 
source's  site  speciric  compliance  melhodotc^  in  the 
approved  plan." 


requirements  of  NR  154.06  (now  NR  439), 
as  noted  previously.  For  the  staf:k 
modiHcations.  WDNR  on  August  21. 
1987.  sUted  that  all  stack  height 
increases,  new  stacks,  or  stack  mergi^gs 
have  already  occurred. 

IV.  Attainment  Demonstration 

The  State  performed  dispersion 
modeling  to  verify  the  adequacy  of  the 
categorical  emission  limits  (NR 
417.01(2))  or  to  establish  more  stringent 
limits  in  accordance  with  a  modeling 
protocol  approved  by  USEPA.  To 
support  alternate  emission  limits  (i.e^ 
higher  than  categorical},  each  company 
was  required  to  perform  a  modeled 
attainment  demonstration.  These 
denooostrations  generally  followed  the 
generic  State-USEPA  protocol  and 
USEPA  modeling  guidelines,  including 
block  averaging  for  the  3-bour  and  24- 
hour  SOi  NAAQS.» 

A.  Categorical/Store  Stringent  Limits  to 
Modeling 

For  screening  analyses,  the  Point 
Source  Gaussian  Diffusion  Model 
(PTPLU)«  or  VALLEY  was  used  and,  for 
refined  analyites,  the  Industrial  Sotutze 
Complex  Short  Term  Model  (ISCST) 
was  used.  (Note,  in  Milwaukee,  ISCST 
urban  was  used.)  Several  comments  on 
the  modeling  analyses  should  be  noted. 
First,  the  State's  attainment 
demonstration  for  the  Wisconsin's 
Public  Service  Weston  plant  in 
Marathon  Coiinty  relied  on  both 
modeling  and  monitoring  data.  The 
USEPA  Inference  model  (ISC)  was  used 
to  show  attainment  at  receptor  locations 
below  the  physical  slack  heights. 
Monitoring  data  was  used  to  assess  the 
validity  of  the  available  models  and  to 
show  attainment  at  the  critical  terrain 
feature  above  the  physical  stack  height 
USEPA  proposes  to  accept  this 
combined  use  of  modeling  and 
m.onitoring  data  to  demonstrate 
attainment  here. 

Second,  the  State's  modeling  for  the 
following  sources  predicted  violations  of 
the  SO,  NAAQS. 
University  of  Wisconsin — Milwaukee 


*  The  modetiog  techniques  uaed  in  the 
demonstrations  supporting  these  regulations  are 
bused  on  the  niudeliiig  guidelines  in  place  at  the 
time  that  the  analysea  wan  parfanBed  (l«.. 
"Guideline  oa  Air  QMUly  Modeta".  April  1S7S  and 
"Regional  Workshop  oa  Air  Quality  Modeling:  A 
Summary  Report*,  April  ISSI).  Since  that  lime, 
revisaoRs  to  tlw  HMdeliag  gaideliiies  have  been 
promulgated  ("GoidclBie  oa  Air  Qn^itv  Models 
(Revised)".  i«tly  1086  aad  "Siyplwimt  A  to  tka 
Guideline  on  AirQuahty  Models  (Revised)".  |aly 
1987).  Because  the  modeling  was  initiated  and 
generally  coBpided  piiar  to  Aesa  ra»)iaiens  of  the 
guidelinea.  USEPA  accepts  the  aaaifsas  as  they 
stand. 

*  Gaussian  is  a  statistical  term  for  a  oonnallj 
distributed  curve. 


Southern  Wiaoonsia  Center 

Outboard  Marine  Corporation — Evinrude 

S.C.  fohnaon 

Menasha  Electhc 

Plastics  Engineering 

American  Milk  Products — Blair  Cheese 

Richland  Center  Municipal 

Appleton  Papers — Appieton 

Ore  Ida 

Consolidated  Papers — Wisconsin  River 

Division 
Mosinee  Papers'* 
Allis  Chalmers 

To  correct  these  violations,  operating 
restrictions  or  additional  emission 
limitations  were  developed.  The 
conditions  were  only  included  in  the 
State's  compliance  plans,  which  as 
noted  above  will  not  be  included  in  the 
SiP,  in  accordance  widi  a  mutual 
agreement  between  USEPA  and  the 
State.  Without  these  conditions,  the 
proposed  regulation  does  not  ensure 
attainment  of  the  SO2  NAAQS.  USEPA 
proposes  to  disapprove  the  State's 
regulation  for  these  sources  based  on 
the  modeled  violations. 

Third,  the  State's  plan  for  American 
Motors-Kenosha  (Main)  and  Northern 
States  Power-Ashland  is  not  approvable 
because:  (1)  The  modehng  analysis  is 
deficient  (e.g^  not  all  allowable 
emission  limits  were  modeled),  and  (2)  a 
compliance  methodology  capable  of 
accounting  for  the  wide  variability  in 
emission  limitations  was  not  providetL 
USEPA  proposes  to  disapprove  the     ■ 
State's  regnlatitm  for  these  sources 
based  on  a  deficient  attainment 
demonstration  and  a  deficient 
compliance  methodology. 

1.  PSD  Increntent  Analysis 

Pursuant  to  USEPA's  PSD  regulations. 
SIP  relaxations  submitted  after  June  19. 
1978,  must  be  evaluated  for  increment 
consumption.  Because  this  SIP  revision 
establishes  emission  limitations  where. 
is  general,  none  now  exist,  no  increment 
analysis  is  required.  (Note,  the  State  did 
consider  whether  their  allowable 
emission  hmits  would  exceed  actual 
baseline  emissions  in  those  coimties 
where  the  baseline  data  bad  been 
triggered,  lliis  preliminary  analysis 
identified  no  serious  threat  to  the 
available  increment  in  the  baseline 
counties.) 

2.  Interstate  Impact  Analysis 

The  Clean  Air  Ad  requires  that  the 
Wisconsin  SIP  not  allow  emissions 
which  will  prevent  attainment  or 
maintenance  of  the  NAAQS  in  any  other 
State.  GeneraHy.  Gaussian  modeb  are 
accurate  for  setting  emissions  for  a 


28 


f 
Federal  Regigter  /  Vol.  57,  No.  1  /  Thursday.  January  2.  1992  /  Proposed  Rules 


maximum  useful  distance  of  50  km.' 
Sources  within  50  km  of  another  State 
are  located  in  27  counties — the  26 
counties  on  the  northern,  western,  and 
southern  edge  of  the  State,  plus  Racine 
County.  For  the  26  border  counties,  the 
State's  analyses  either  (1) 
Demonstrated  attainment  at  receptors 
located  in  the  other  State,  or  (2)  implied 
attainment  in  the  other  State  [e.g.. 
modeled  attainment  in  Wisconsin, 
decreasing  concentration  gradient  in  the 
direction  of  the  other  State,  and  no  other 
sources  between  those  modeled  in 
Wisconsin  and  the  other  State).  Racine 
County  sources  are  indirectly  included 
in  the  Kenosha  County  analysis  via  the 
monitored  background  concentrations, 
thus,  the  Kenosha  County  interstate 
impact  analysis  also  serves  as  the 
Racine  County  analysis. 

3.  Consistency  with  GEP  Regulations 

USEPA's  luly  8. 1985.  stack  height 
regulations  apply  to  stacks  (and 
sources)  which  came  into  existence  and 
dispersion  techniques  implemented  on 
or  after  December  31. 1970." 

Stack  height  credit  for  the  purpose  of 
establishing  an  emission  limitation  is 
restricted  to  the  lesser  of  actual  or  good 
engineering  practice  (GEP)  formula 
height.  Credit  for  rrterged  stacks  is 
generally  prohibited,  with  the  following 
four  exceptions: 

(1)  Where  total  plantwide  allowable 
SOj  emissions  do  not  exceed  5000  tons 
per  year. 

(2)  Where  the  facility  was  originally 
designed  and  constructed  with  merged 
gas  streams. 

(3)  Where  such  merging  was  before 
}uly  8, 1965.  and  was  part  of  a  change  in 
operation  that:  (i)  included  the 
installation  of  emissions  control 
equipment  or  was  carried  out  for  sound 
economic  or  engineering  reasons,  and 
(ii)  did  not  result  in  an  increase  in  the 
emission  limitation  or  (if  no  limit  was  in 
existence  prior  to  merging)  in  the  actual 
emission,  or 

(4)  Where  such  merging  was  after  July 
8. 1985,  and  was  part  of  a  change  in 

,  operation  at  the  facility  that  includes  the 


^  Referencn  to  the  SO  km  limit  are  in  "Guideline 
on  Air  Quality  Models  (Revised)",  EPA-4SO/2-7S- 
027R7-a& 

'  Certain  provisions  of  these  rules  were  remanded 
to  USEPA  in NRDC v  Thomas 838 F.  2d  1224  (DC 
Cir  1988).  These  are  grandfathering  stack  height 
credits  for  sources  who  raise  their  stacks  prior  to 
October  1, 1983.  up  to  the  height  permitted  by  GEP 
formula  height  [40  CFR  Sl.lW  (kk)  (21)).  dispersion 
credit  for  sources  originally  designed  and 
constructed  with  merged  or  originally  designed  and 
constructed  with  merged  or  multi-flue  stacks,  (40 
CFR  51.100  (hh)  (2)  (ii)  (A)),  and  grandfathering 
credit  for  the  reHned  [H  +  1.5L)  formula  height  for 
sources  unable  to  show  reliance  on  the  original 
(2.SH)  formula  (40  CFR  SI  100(ii)(2)). 
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installation  of  pollution  controls  and  is 
accompanied  by  a  net  reduction  in  the 
allowable  emissions  for  the  pollutant 
affected  by  the  change  in  operation. 

Wisconsin's  stack  height  review  for 
all  areas  (except  Buffalo  County,  Green 
Bay/DePere,  Peshtigo,  Rhinelander,  and 
Rothschild)  is  summarized  below. 

There  are  52  stacks  that  exceed  213 
feet.  Wisconsin  certified  that  41  stacks 
were  in  existence  before  December  31, 
1970  (based  on  information  in  State  case 
files,  knowledge  by  State  personnel,  or 
discussions  with  individual  companies) 
and  nine  stacks  are  at  or  below  the  GEP 
formula  height  (based  on  plot  plans 
available  in  State  case  files).  The 
remaining  two  stacks  are: 

(1)  University  of  Wisconsin-Madison 
(Walnut  Street):  The  State  remodeled 
this  stack  at  the  GEP  formula  height. 
Although  no  violations  were  predicted 
due  to  this  source,  violations  were 
predicted  due  to  the  UW-Madison 
(Charter  Street)  plant.  A  revised  limit  of 
3.18  Ibs/MMBTU  appeared  to  be 
required  for  UW-Madison  (Charter 
Street).  On  October  17, 1986.  the  State 
submitted  an  Administrative  Order  as  a 
site-specific  SIP  revision  for  UW- 
Madison  (Charter  Street).  USEPA 
proposes  to  approve  this  limit,  3.18  lbs/ 
MMBTU,  as  part  of  Wisconsin  SIP. 

(2)  Wisconsin  Power  &  Light- 
Columbia:  The  State  remodeled  the 
stack  for  Unit  2  at  the  GBP  formula 
height.  This  analysis  showed  attainment 
of  the  NAAQS  with  Unit  2  at  the 
categorical  limit  (3.2  Ibs/MMBTU)  and 
GEP  formula  height. 

There  are  27  sources  with  plantwide 
allowable  SO2  emissions  greater  than 
5000  tons  per  year.  Wisconsin  certified 
that  there  is  one  stack  per  unit  at  two 
facilities,  that  a  stack  was  originally 
designed  and  constructed  with  merged 
gas  steams  at  one  facility,  and  that 
stacks  serving  multiple  units  were  in 
existence  before  December  31. 1970  at  18 
facilities  (based  on  information  in  State 
case  files,  knowledge  by  State 
personnel,  or  discussions  with 
individual  companies).  The  remaining  6 
facilities  are: 

(1-3)  Wisconsin  Power  &  Light- 
Edgewaten  Consolidated  Papers-Kraft: 
and  Mosinee  Papers:  No  justification 
provided  for  merged  stacks.  Edgewater 
and  CPI-Kraft  were  modeled  without 
merged  stack  credit.  USEPA  proposes  to 
disapprove  the  State's  plan  for  Mosinee 
Papers  because  the  State's  attainment 
demonstration  inappropriately  relied  on 
merged  stack  credit. 

(4)  Consolidated  Papers — Biron: 
Installation  of  nozzles  on  the  two  stacks 
was  found  to  not  result  in  an  increase  in 
flnal  plume  rise. 


(5)  Oscar  Mayer  On  October  17, 1986. 
the  State  submitted  an  Administrative 
Order  as  a  site-specific  SIP  revision  for 
Oscar  Mayer  of  4500  tons  per  year  (in 
addition  to  Oscar  Mayer's  federally 
enforceable  emission  limitations 
approved  by  USEPA  on  April  9. 1981.  (46 
FR  21165)  and  April  13, 1982,  (47  FR 
15783).  Thus,  merged  stack  credit  can  be 
granted.  USEPA  proposes  to  approve 

.  this  limit  as  part  of  the  Wisconsin  SIP. 

(6)  Owens-Illinois:  On  March  1, 1988, 
the  State  submitted  information 
provided  by  Owens-Illinois  which 
attempts  to  affirmatively  demonstrate 
that  merged  stacks  were  not 
significantly  motivated  by  an  intent  to 
obtain  emissions  credit  for  increased 
dispersion.  This  information  consisted 
of  affidavits  by  plant  personnel.  State 
construction  and  operating  permits, 
internal  company  memos,  and 
correspondence  between  the  State  and 
company.  Based  on  this  affirmative 
demonstration,  USEPA  proposes  to 
approve  credit  for  merged  stacks  for  this 
source. 

In  addition,  the  control  strategy  for 
several  sources  involves  stack  height 
increases  or  stack  mergings.  A  summary 
of  these  cases  is  provided  below. 
National  Presto.  Chippewa  County 

(raise  2  stacks  to  55  feet  or  restrict 

boiler  operation) 
Bush  Bros,  Eau  Claire  County  (raise  2 

stacks  to  75  feet) 
Beatrice  Cheese,  Wood  County  (raise  1 

stack  to  83  feet) 
Niagara  of  Wisconsin,  Marinette  County 

(raise  1  stack  to  191.3  feet) 
,  Midtec  Papers.  Outagamie  County  (raise 

1  stack  to  120  feet) 
Gilbert  Papers  Winnebago  County  (raise 

1  stack  to  200  feet) 
Kimberiy  Clark-Neenah.  Winnebago 

County  (raise  2  stacks  to  60  feet) 
Thilmany  Paper,  Outagamie  County 

(raise  1  stack  to  290  feet) 
Waste  Research  &  Reclamation.  Eau 

Claire  County  (combine  2  stacks  to  1- 

60  foot  stack) 
Kimberiy  Clark-Lakeview.  Winnebago 

County  (combine  2  stacks  to  1-46  foot 

flitack) 
Consolidated  Papers-Kraft,  Wood 

County  (vent  Rec  Boiler  No.  1  exhaust 

from  90.8m  stack  to  new  91.2m  stack) 
Pope  ft  Talbot-Eau  Claire,  Eau  Claire 

County  (raise  2  stacks  to  213  feet) 

All  of  the  stack  height  increases  (new 
taller  stack  for  existing  units(s)).  except 
Thilmany  Papers,  are  fully  creditable 
because  either  the  new  stack  is  less  than 
or  equal  to  the  de  minimis  height  (213 
feet),  or  the  modeled  stack  height  is 
limited  to  the  grandfathered  height.  The 
stack  height  increase  at  Thilmany 
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Papers  occurred  after  October  11, 1983. 
According  to  the  Stack  Height 
Regulations;  credit  for  a  stack  height 
increase  up  to  formula  height  after  this 
date  must  be  supported  by  evidence  that 
additional  stack  height  is  necessary  to 
avoid  down  wash-related 
concentrations  raising  health  and 
welfare  concerns.  Based  on  a  fluid 
modeling  study  performed  by  the 
company  which  demonstrated  excessive 
concentrations  at  the  existing  stack 
height,  USEPA  is  proposing  to  approve 
the  additional  stack  height  credit  at 
Thilmany  Papers.  The  two  stack 
mergings  (Waste  Research  & 
Reclamation  and  KimbeHy  Clark — 
Lakeview)  are  fully  creditable  because 
the  piantwide  allowable  SO2  emissions 
for  these  two  sources  are  less  than  5000 
tons  per  year. 

USEPA  is  proposing  to  approve  all  of 
the  above  as  meeting  the  requirements 
of  USEPA's  July  8, 1985.  stack  height 
regulations.  However,  CPI-Biron. 
Wisconsin  Electric  Power  Company- 
Pleasant  Prairie,  WPL-Columbia), 
provisions  under  which  USEPA  is 
proposing  to  approve  granting  credit 
have  been  remanded  to  the  USEPA.* 
The  grandfathering  of  GEP  fomiula 
height  credit  for  pre-1983  stack  height 
increases  (40  CFR  51.100(kk)(2})  is 
applicable  to  Edgewater  and  Biron. 


grandfathering  credit  for  the  refined  GEP 

formula  height  (40  CFR  51.100(ii)(2))  is 
applicable  to  Columbia,  and  the  original 
design  and  construction  exemption  (40 
CFR  51.100(hh)(2)(ii)(A))  for  merged 
stacks  is  applicable  to  Pleasant  Prairie. 

Although  USEPA  today  proposes  to 
approve  the  emission  limits  for  these 
sources  on  the  grounds  that  they  satisfy 
the  applicable  Section  110  requirements 
of  the  Clean  Air  Act.  USEPA  also  today 
provides  notice  that  the  emission  limits 
are  subject  to  review  and  possible 
revision  as  a  result  ofNRDC  v.  Thomas, 
838  F.2d  1224  (1988).  where  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit 
held  that  USE^A  had  not  adequately 
explained  certain  provisions  of  its  July  8, 
1985,  regulations  and  remanded  these 
provisions  to  USEPA  for  further 
proceedings  consistent  with  its  opinion. 
If  USEPA's  response  to  the  NRDC 
remand  modifies  the  applicable  July  8. 
1985,  provision(s),  USEPA  will  notify  the 
State  of  Wisconsin  whether  the 
emission  limit  for  Edgewater,  Biron, 
Pleasant  Prairie,  and  Columbia  must  be 
reexamined  for  consistency  with  the 
modiHed  provision.  USEPA's  proposed 
approval  for  these  facilities'  emission 
limits  today  is  intended  to  avoid  delay 
in  the  establishment  of  federally 
enforceable  emission  limits,  while 


awaiting  resolution  of  the  NRDC 
remand. 

Finally,  as  part  of  WDNR's  stack 
height  review,  numerous  other  sources 
have  already  been  determined  to  be 
exempt  from  the  Stack  Height 
Regulations  (i.e.,  mergings  at  plants  with 
total  allowable  emission  less  than  5000 
tons  per  year  and  stack  height  increases 
or  new  stacks  less  than  213  feet).  (Note, 
there  are  s^ack  height  issues  associated 
with  some  sources  covered  by  NR  418, 
which  will  be  addressed  in  the  technical 
support  documents  for  each  area.) 

The  only  alternate  limits  (higher  than 
categorical)  submitted  by  WDNR  are  for 
the  following  sources; 
Consolidated  Papers — Biron 
Thilmany  Papers 
Pope  &  Talbot— Eau  Claire 
Owens — Illinois 
Duiryland  Power — Genoa 
Wisconsin  Power  ft  Light — Edgewater 

Modeling  to  support  the  alternate 
limiU  was  provided  by  WDNR.  USEPA's 
review  and  acceptance  of  this  modeling 
is  discussed  in  USEPA's  Technical 
Support  Document.  In  general,  the 
modeling,  performed  in  accordance  with 
the  applicable  guidelines,  demonstrates 
that  the  higher  limits  will  provide  for 
attainment  and  maintenance  of  the  SO> 
NAAQS.  USEPA  is,  therefore,  proposing 
to  approve  the  limits  for  each  source. 


lABif  1.— Source  Specirc  Emission  Limitations 
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B21  (3.0),  B22  (3.0). 

Prooosed  Osaoproval. 

B20/S10(3  61). 

Procxwed  dsaooroval. 

820,21,22/810  (4.2).  B23/S10  (3.0). 

Prooosed  Osaporoval. 

B20(3  0),  821  (1.5%  S). 

Borne  (3.0). 
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Prooosed  Disapproval. 

B20  (3.01. 

B21.22  (5.5). 

B20  (3.0)  stack  raised  to  75  feet  and  B21  (3.0)  «Kk^ 
raised  to  75  toet. 

Boiter  number  1  (3.0). 

B23,24  (3  OV 

Prooosed  Disaoproval. 

B20,21/S10(2.25). 

B20,21/S  (4.5),  B22/S  IB  (3.0). 

B20/S  IS  (2.3)},  B21/S  19  (2.3)}.  stacks  merged  to 
new  60  fool  stack. 

B22  (3.0),  B23  (3.0). 

620,21  (5.5). 

B21/S  62  (cannot  bum  coal),  B22/S  53  (4.36),  B23/ 
S  54  (4.36),  S^IS  55  (4.36<,  B20/S  10  (1.5)  or 
(1  78)  if  toad  restricted  to  29  MMBTU/hr.  record- 
keeping required. 


^  As  staled  earlier,  certain  provisions  of  these 
rules  were  remanded  to  USEP.^  in  NRDC  v 
Thomas,  838  F.2d  1224  (D.C.  Cir.  1988}.  These  are: 
grandfathering  stacic  height  credits  for  sources  who 


raise  (heir  stacks  prior  to  October  1.  t9B3,  up  to  the 
height  permitted  by  CEPformuia  height  (40  CFR 
S1.100(kk)f2)):  dispersion  credit  for  sources 
originally  designed  and  constructed  with  merged  or 


ffluiti -flue  stacks  |40CFR  S1.100rhh)(22)(ii)(A!|;  and 
grandfathering  credit  for  the  refmed  (H-;  1.5L) 
formula  height  for  sources  unable  to  show  reliance 
on  the  original  (2.SH]  iormuia  [40  CFR  51.inKii)(2)l. 


30 


Federal  Register  /  Vol.  57.  No.  1  /  Thursday.  January  2.  1992  /  Proposed  Rules 


Table  1.— Source  Specific  Emission  Limitations— Continued 


County 


Monroe 


Marathon.. 

Oneida — 
Portage 


V»as.„. 
Wood.. 


Northwest  District 
Ashland-.. 
Barron 


Bayfield.. 
Burnett.... 
Douglas.. 


lfon_ 
Poft., 
Pnce- 


Rush 

Satwywer.. 
Taylor — 


Source 


TraneS.. 


Webster  Industries... 
Sairrt  Pose  Convent. 

UW-UCrosse _ 

G.  HeMentan 

Fort  McCoy 

Golden  Guemeey 


Domain — — 

Friday  Canning 

AMP-Blair  Cheese.. 


UW-River  Falls _ 

Dairyland  Power-Genoa.. 


None. 
None. 
None. 
None. 
Owens-tltinois.. 


Ward  Paper — » 

Mosinee  Papers .».', 

Weyerhaeuser/Reed  Lignin..... 

WPSAWeston — _! 

Wausau  Paper 

McNaughton  Correctiorial  Center 

Rhinelander  Papers 

American  Potato 

CPt-Wisconsin  River  Oiwnion _...._.. 

Del-Monte 

Neenah  Paper : — 

Whiting 

Ore-Ida 


s:.. 


Emission  limitation  ■'       - 


SNE-Stevens  Plant.. 

UW-Stevens  Plant.. 

None. 

Beatrice  Cheese ..... 

CPI-Biron 


CPt-KraJt.. 


Nekoosa  Papers- 
Port  Edwards 


St.  Joseph  Hospital . 


Northern  States  Poiwer.. 

AMPl-Turtte  Lake 

Mommg  Glory  Farms 

Seneca  Foods 


None. 

Burnett  General  Hospital 

Middle  R>ver  Health  Facility.. 

Partdand  Health  Facility 

Koppers 

UW  Superior _ 

Superior  WIAP. 

None 

Wisconsio  Dairies 

Flamt)eau  Papers _ 


LioniteHardboard. 

Norco  Windows 

None. 
None. 


B20/S  10  (5.5).  B21/S  11  (0.6)  or  (1  75)  U  restricted 
to  combined  12  MMBTU/hr  B22/S  12  (0.6)  or 
(1.75)  H  restricted  to  combined  12  MMBTU/hr  rec- 
ordkeeping required. 

B24  (3.0). 

S10  (3.0). 

B20.21  [(3.65)  coal,  (1.99)  Oill. 

B20.21  (2.15),  B2S  (2.15). 

Boilers  1-3  (3.2). 

B22/S13  (1.73). 

B20  (3.0).  B21  (3.0). 
B20(3.0). 

Proposed  Disapproval. 
B20.21  (5.5). 

B20/S10  ((5.6)  24-hour  average,  (5.5)  30-day  aver- 
agel. 


B24.27.28  (5.5).  B25  (1%  S)  and  84.59  pounds/hr  (oil 
tiring  restricted  to  80  MMBTU/hr).  B29  (1%  S). 
B20.21/S10(5.5). 
Proposed  Disapproval. 
Subject  to  NR  154.12  (10). 
B20/S10  (3.2).  B21/S11  (3.2).  B22/S12  (1.2). 
Subject  to  NR  154.12  (4). 
BoHer  1  (3.0). 
Subject  to  NR  154.12  (9). 
Boiler  1  (3.0). 
Proposed  Disapproval. 
B01  (0.19),  B02  (0.19). 
B21/S10(3.0). 
B01/S01  (55lbs/hr). 
Proposed  Disapproval. 
B20/S10  (5.5). 
801.02/S10  (5.5). 

Boiler  1  (3.0)  new  63  feet  stack. 

B005  (1.2)  operates  with  either  BOOL  2.  3  or  B004: 
B001,2.  3(6.0).  B004  (6.0). 

P30/S13  (40  parts  per  mHlion  dry  volume  (ppmdv), 
6.9  Ibs/hrs)— new  65  m  stack.  Number  3  Recovery 
boiler  (158  ppmdv,  114.6  Ibs/hr)— new  91.2  m 
stack  P38/S  21  (24  ppmdv,  2.3  Ibs/hr),  Numbers 
1.2  Power  Boilers  (1.71),  Number  1  Recovery  boiler 
(5  lbs/Ton  ADP)— to  be  vented  to  new  91.2  m 
stack,  Numt>er  2  Recovery  boiler  (5  lbs/Ton  ADP). 
Numbers  1,2  smelt  Dis.  Tanks  (0  1  lbs/Ton  ADP) 
new  63.4  m  stack. 

B20.21.24;S10(3  0). 

825/S  13  (3.0).  P30/S  11  (1633  lbs/hour.  24-hour 
average).  Misc.  Process  Sources  (12.1  lbs/hour. 
24-hour  average). 

B01.02  (5.5),  B03.04  (3.0). 

Proposal  Disapproval. 

B20.(3.0),  821  (3.0). 

6uiiers1.2/S  11  (5.5). 

B10/S  10  (1.5),  B11/S  11  (0.5%  S),  B20,  21.  22  to 
be  stwtdown  recordkeeping/reporting  required,  B10 
can  only  txjm  oil  from  Jur>e-October  (limited  to 
4575  gal/day). 

B20.21  (3.0).  B22  (3.0). 

B20.21  (5.5). 

B21.22  (5.5). 

B22/S11  (2%S),  B21  (3.0). 

B20.21  (5.5). 

B20.21  (1.5). 

B20/S  10  (1.21).  B21/S  11  (1.21),  B22/S  12  (1.21) 
B20  (1.5).  B22  (1.5).  B23  (1.5).  B24  (1.2).  Pulp  Mill 

(65.4  K>s/hr). 
B20/S10(1.13). 
B20.21  (S.5). 


UMI 
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Table  1.— Source  Specific  Emission  Limitations— Continued 


County 


Source 


Emission  Kmltation  ■' 


Washburn 

Southern  District: 
Columbia 


Dane. 


Dodge.. 


Grant.. 


Green 

Iowa 

Jefferson. 


Rictiland . 
Rock 


Sauk.. 


None. 

Davis  Construction 

NE  Asphalt  52 

Wisconsin  Power  A  Light  Columbia.. 


Capital  Heating  Plant 

Consolidating  Paving 

Delitown  Chemurgic 

DBS  Services 

Hillfarm  Heating  Plant .... 
Mendota  Mental  Health . 

MGE-Bount  Street 

Oscar  Mayer 


Payne  &  Oolan  6-Deforest 

Payne  &  Dolan  32- Verona  Road 

UW-Madison  Walnut  Street 

Webcrafters 

UW-Charter  St 

Amber  Labs  (Oniversal  Poods) 

John  Deere 

NE  Asphalt  Horicon 

Waupun  Corr  Institute 

DP-Stooeman 

Iverson  4,  5 

UW-Platteville 

WPL-Dewey 

Iroquis  Fndy 

Stofceley-Cobb 

Carnation 

Stoppenbach 

Lake  Mills  Blacktop 

UW-Whitewater 

Richland  Center  Municipal 

Beloit  Corporatkm 

Colt  Industries 

Frank  Brothers 

General  Motors 

Hormel 

WPL-Blackhawk 

WPL-Rock  River 

Rock  Road  Con 

Grede  Foundries 

U.S.  Badger  Ammunition  Standt>y  Mode.. 

W , : 

(15) 

(1-5) 

Off ; 


.Fond  du  Lac 

Green  Lake i '..... 

Marquette .;,..... 

Lafavette „... 

Lake  Michigan  District 
Brown __..-.'. 


Off 

(15) 

(15) 

Off „ 

Off 

N  E.  Asphalt  Eden  Burner... 
N.E.  Asphalt  Ripon  Burner. 

Wisconsin  State 

Taycheedah. 

Berlin  Foundry ^ 

Berlin  Tanning 

None. 
None. 


Calumet... 

Door 

Ftorence... 
Manitowoc 


'Xjreen  Bay  Institute 

Green  Bay  Packaging... 

Fort  Howard 

James  River 

Nicolet  Paper 

P&G-East  River 

PAG-East  River 

St  Vincent  Hosp 

WPS-Pulliam 

Koch  Fuels 

None. 
None. 
None. 
Manitowoc  Co-S  Work. 


Burner  (3.0). 
Burner  (3.0) 
Unit  1  (3.2).  Unit  2  (1.2).  [Also,  combined  emissions 

restricted   to   15,200   lt>8/hr   (3-hr  average)   and 

12,500  Ibs/hr  (24-hr  average)!. 
Subject  to  NR  154.12(5).  - 

Burner  (3.0) 
B21.22.  23/S  11  (3.0) 
Burrter  (3.0) 

Subject  to  NR  154.12(5).  -• 

Subject  to  NR  154  12(5). 
Subject  to  NR  154.12(5). 
Subject  to  NR  154  12(5).  July  22.  1986.  Administrator 

Order,  and  47  FR  15783. 
Burrier  (3.0).  ' 

Burner  (3.0). 

Subject  to  NR  154  12(5). 
B20/S12  (3.0). 
(3.18). 

B22/S10(1.5),  B21/S11  (0.5). 
Boiler  1  (1.33),  Boiler  2  (1  33),  Boiler  3  (1.33). 
Burner  (3.0). 
B21,22,23/S10(5.5). 
B21,22/S11  (2.81).      . 
Burner  (3.0),  Burner  (3.0). 
B22.  23  (5.5). 
B21.22/S11  (3.2). 
P31/S11  (0.75). 
821.  22,  23/S  10  (5.5). 
B21/S  11  (0.58).  B22/S  12  (0.58). 
B21/S11  (5.5). 
Burner  (3.0). 
B20,  21/5  10(5.5). 
Proposed  Disapproval. 
B20,  21,22/8  10(3.0). 
Proposed  Disapproval. 
Burner  (1.42). 

B21.22,23,24,25/S12{3.0). 

B20/S  10  (0.65),  B21/S  11  (065),  B22/S  12  (0.65). 
B23.24/S  10  (3.2). 
B21/S10  (0.32),  B22/S11  (3.2). 
P01/S01  (0.348). 
Furnace  (5.5). 
Mobilized  Mode  B01/S01. 
(0.5)  B05/SO5.  off  (0.5),  B06/S06. 
(0.5)  B09/S09. 
(0.5)  B10/S10. 
(258)  B13/S13. 
(2  58)  B14/S14. 
(0.5)  B16/S16. 
(0.5)  P02/S19. 
Uncontrolled  P06/S23. 
95  percent  control. 
Burner  (3.0). 
Burner  (3.0). 
B20/S10  (1.6). 

P31/S10(1.19). 
810/SlO  (2.28). 


SIO  (5.5). 

NR  154.12(7). 

NR  154.12(7). 

NR  154.12(7): 

NR  154.12(7). 

NR  154.12(7). 

NR  154  12(7). 

B24/S10  (3.0). 

NR  154  12(7). 

Proposed  Disapproval. 


B20,21/S10  (3.38)  (Coal). 
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Take  1.— Soui«:e  Specific  Emission  Limitations— Continued 


Coonty 


MenofniriM. 

Oconto 

Outagamie... 


Shawano . 
Waupaca. 


Waushara.... 
Winnebago.. 


Sootheast  Ostrvt 
Kenosna 


Milwaukee 


UMI 


Source 


Manitowoc  Co . 


Manitowoc  Public  Utility.. 

Ansul  Fire  Protection 

Badger  Papers — 

Niagara  of  Wisconsin 


Scott  Paper.... 

None. 

Scott  Papers.. 

Appleton  Papers  Appleton.... 

Appelton  Papers-Locks  Mill„ 

Fox  River  Papers - - 

Kerwin  Papers 

Midtec  Paper 


Sanger  Powers  Correctnnal  Center.. 
Thilmany  Papers 


Shawano  Papers.. 
FWD. 


Norn. 

Galloway 

umien  raper. 


Kitnberly  Clark-Lakeview.. 
Kimberly  Qark-Neenah .... 


Menasha  Electric. 
PH  Glattelter 


US  Paper  MiHs 

UW-Osnkoeh 

Winnebago  Mental  Health. 
Neenah  Foundry 


American  Brass 

AM  Mouys  LaKeside 

AM  Mortors  Mam 

UW-Pan«iae 

WEPCo-Plea«ant  Prame.. 

A.O.  Smith 

Acme  Galvanizing.. 

AKXich 

Allen  Bradley 

Aihs  Chalmers ... 
Amercian  Can.... 

AM  Motors- 

MiiwauKee 


Continental  Can 

Cuoany  Tanning 

Eaion/Cutier 

Faik 

General  Electnc 

X  Penney 

Kearney  &  Trec^ei .„ 

Ladisn 

Minec  DTewmg. ............ .............. 

Milwaukee  County  Institution.. 


Milwaukee  House  of  Correction 

OfMC-Evmruoe  f-ounay  numoer  2,  5 . 

Paoat 

Pamck  Cudahy 

Peter  Cooper _ 


PfisterA  Vogel... 

Rbxworks 

Safeway  Steel .... 
unit  Drop  Forge. 


Emission  Nmitatian  ■* 


B23/S15  (1.5%  S),  B20.21,22^?49  T/Y  (combined), 
B20/S10.  B20/S11.  B22/S12  (1.16)  (each).  7Q  gal 
number  6  oil/hr  (each). 

B25  (3.2).  826  (3  2).  B27  (3.2). 

Proposed  Disapproval. 

NSR  154.12(8). 

Boiler  1-3/S  11  (3.2),  Boiler  4/S  12  0.2)-raise  stack 
to58.m. 

Boiler  #5  (5.5). 

B26/S10  (5.5). 

Proposed  Disapooroval. 

Boilers  7.  S.  9,  (1.5),  BoHer-new  (1.2). 

B21  (1.19).  822(3.0). 

620  (5.5). 

821.  22  (3.2),  823  (1.5),  B24  (1.5)-raise  stacks  to  120 
feet. 

801,  02/Sl  (2.90)  (Coal). 

807/S7,  92.7  lbs/24  hr,  808/88,  810/S10  (466.3 
lbs/24  hours),  B09/S9,  B11/S9  (7.0),  809/S09  and 
811/S09  (8§5.4  pounds/  24tir8  if  stack  height 
^290  feet  (1.7)-it  175  feet  <stack  height  <290 
feet  Also:  Numerous  fuel  type  restrictions. 

SIO  (3.0),  SI  2  (3.0). 

B21/S11  (0.95)  (residual  fuel  OH),  B22/S12  (0.95) 
(reskKial  fuel  oil),  B23/S13  (0.95)  residual  fuel  oiQ. 

Stack  1  (3.0),  Stack  2  (3.0). 

822. 23/S10  (3.2)  (Coal),  824  (3.0)-stack  height>200 

feet),  B24  (2.0)-a0  feet  <  stack  height  <  200  toet). 

825  (0.5). 
Stack  ft  (3.0),  Stack  #5  (3.0)— merge  into  enisling 

46  foot  stack. 
821 /S11   (0.35— raise  stacks  to  60  feet  822/S12 

(0.35)-raise  stacKs  to  60  feet 
Proposed  Disaoorovai. 
Boiler   1    (T.5i   (numoer  6  oiQ.   Boilers  2-4   (1.5) 

(number  6  oHi 
B21/S10  (4.22)  (Coal). 
SIO  (5.5)  categorical  limit  (Coal). 
SIO  (5.5)  categoncai  hmit  (Coal). 
P30,  31  (5.5)— CanrK>t  ooerate  simultaneously,  P32, 

78  (5.5)— Cannoi  ooeraie  simultaneously. 

820.21,22  (3.0>  B?','  (3.0). 

820.21,22  (2.22) 

Proposed  Osaocoox- 

820,21,22,23/510  10  57). 

820.21  (1.2). 

Si  3  (1.72). 

P30/S12  (3.0).  P9'  SIS  (3.0). 

B20,23/S1 0(3.0) 

820/S10  (3.0). 

Proposed  Dsaoorovai 

B20/S19  (1.32)    »>'  /S20  (1.32).  822/S18  (1.32). 

820/S10  (0.791  2*  ".jo«'r3  0>  3-hour. 

B22/S10  (0.791  ?•  'H>x,'(3.0)  3-nour,  823/S22  (1.33) 

24  hour/(3.0)  3-nout 
822  (2.22). 

820  (2.22).  821  (2  ^^y 
820,?1.22/SiO('  -   • 
B20  (2.22).  821  o  ji  822  (3.0). 
820,21, 22/ Si  I  (3  U' 
820,21  (3.01. 
Proposed  Osaoo'o**    • 
820,21 /SIO  (3.01,  B.;b.22/S14  (3.0). 
Si  0/(1. 5). 
B21/S1I,  822/SV  823/S13  (1.851,  821/S11,  B22/ 

S12  (2.7291.  B2i"Sl2,  B23/S13  (2.7290.  B21/S21. 

B23/S23  (2  7?v. 
820  (2.22).  B?1  (^  22). 
ProDosed  Dnaporoval. 
SIO  (1.5). 

B20/S10  (2.78).   B22/S11    (2.78).  B24/S14  (2.78). 
822   (1.9).    823   (1.9),    restncted   to   86   pounds/ 

MMBTU,  recordkeeping  required. 
820/S10  (3.01. 
Pnxxwed  Disapproval. 
BeO/SIO  (3.0). 
B20/S10  (3:0).  B21/S11  (9.0). 
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Table  1.— Source  Specific  Emis.'Sion  Limitations— Continued 


County 


Source 


Emis'iion  limitation  ■' 


Racine. 


Ozaukee 

Waukesha.. 
Washington 
Sheboygan. 


Universal  Food  (Red  Star  Yeast).. 

UW-Mllwaukee 

Vilter-Manufacturlng 

WEEPCo  Oak  Creek 

WEPCo-Valiey 

Wisconsin  Papert>oard 

WEPCo 

Port  Washington 

None. 

CartMn  Engineering 

Borden .'. 


Kohler , 

Plastics  Engirteering . 
WPL-Edgewater 


Frank  Pure 

JiCase 

SC  Johnson 

Western  Publishing 

Southern  Wisconsin  Center.. 


820,21,22/810(3.0). 

Proposed  Disapproval. 

B20/S10  (1.28),  B21/S11  (1.28). 

S11  (3.2),  S12  (3.2),  S13  (3.2).  S14  (3.2). 

Subject  to  154  12(6). 

B20/S10  (3.0). 

B24.25/S16  (3.2). 

B21.22.23/S1 7  (3.2). 

B20  (5.5). 

B21/S10  (1.75%)-.,  B21/S11   (1,75%)—  can  not 

operate  boilers  simultaneouly  on  number  6  oH: 

recordkeeping  required. 
B20.22.23  (3.0). 
Proposed  Disapproval. 
B23,24  (6.6)  24-hour  average/(4.07]  30-day  average. 

B25  (1.2). 
B20  (2.22). 

B21/S11  (0.9%S),  B22/S19  (0.9%S). 
Proposed  Disapproval. 
820  A.B/S10  (2.18).  B21/S11  (2.18). 
Proposed  Disapproval. 


Table  2.— Negative  Declarations 


County 


Lske  Michigan  District 
Brown 


Kewaunee. 
Marinette ... 


Manitowoc.. 

Oconto 

Outagamie.. 


Waupaca 

Winnebago.. 


West  Central  District: 
Chippewa 


Dunn 

Eau  Oaire . 


La  Crosse.. 


Pierce 

St.  Croix.. 


Trepeauleau.. 


Noftti  Central  District 
Marathon 


Portage.. 


Wood. 


Northwest  District 
Ashland 


Barron.. 


Source 


C.  Reiss 

UW— Green  Bay 

Algoma  Hardwoods .. 
Rodman  Industries.... 

Ansul  Fire  Protect 

Man  PublK  Util 

Scott  Papers 

Rototf 


Consolidated  Papers— Appleton .. 

Stokely— Appleton 

Midtec  Paper  Dryers 

Wisconsin  Veteran  Home ... 

American  Can — Neenah 

Eggers  Industrial 

James  River— Canal 

Wisconsin  Tissue  MHIs 

American  Can — Menashana 


Mkl-American 

Dairyman  (coal  boiler) 

National  Presto  (B20,  21.  24.  25).. 

UW— Stout 

Armour 

Eau  Claire  Foundry 

Hibemia  Brewing 

G.  Heilman  Malting 

G.  Heilman 

Paper  Calmenson 

Trane  Number  2-5  (B21) 

Webster  Wood  Preserving.... 

UW— LaCrosse 

UW-River  Falls „ 

Friday  Canning 

St.  Croix  Health  Center 

A.G.  Coop  Creamery 

Whitehall  Foods 

AMPI— Blair  Whey 


Conner  Forest  Industries . 

Edelweiss  Cheese 

UW— Stevens  Rans 


Weyerhaeuser 

Rollohome 

Marshfield  Electric . 


Ashland  Timbers  (Boilers) . 
Louisiana  Pacific  Mellan .... 

James  River 

Knetter  Cheese 


Fuel  type  restriction 


Permanent  shutdown. 

Not  altowed  to  bum  coal  or  residual  oi. 

Not  allowed  to  bum  coal  or  residual  oil. 

Wood,  waste/natural  gas. 

823  (natural  gas/number  2  oil). 

TviK)  diesel  engines. 

Natural  gas/number  2  oil. 

Permanent  shutdown. 

Not  alk>wed  to  bum  coal  or  residual  oil. 

Not  allowed  to  bum  coal  or  residual  oil. 

Number  2  on. 

Not  allowed  to  bum  coal  or  residual  on. 

Not  alk>wed  to  bum  coal  or  resklual  on. 

Wood  waste/natural  gas. 

Not  altowed  to  bum  coal  or  residual  on. 

Not  allowed  to  bum  coal  or  residual  oil. 

No  oil  firing  capabilities. 

Permanent  shutdown. 

Natural  gas. 

820.  23  (gas,  number  2  oH). 

Number  2  on. 

Permanem  shutdown. 

Not  alk>wed  to  bum  coal  or  residual  oH 

Permanent  shutdown. 

826  Natural  gas,  number  2  oil. 

Number  2  oil. 

Number  2  oM. 

Number  2  oil. 

B22  Natural  gas,  nuHfeer  2  oil.  \ 

822  Natural  gas,  number  z  oil. 

820,  Number  2  oil/natural  gas. 

Not  aHowed  to  bum  coal  or  residual  on. 

Number  2  oil. 

Permanent  Shutdown.  ^ 

Natural  gas. 

Permanent  shutdown. 

Wood  Waste/natural  gas. 

803/310,  natural  gas/number  2  Oil,  B04/S11.  natural 

gas/number  2  oil.  '   :'>c-' 

Natural  gas. 
Permanent  shutdown. 
Permanent  shutdown. 

Permanent  shutdown. 
Number  2  on. 
Number  2  oil. 
Permanent  shutdown. 
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Table  2.— Negative  Declaratjons— Continued 


county 


DooglM 

Polk 

Rusti....„ 

Southern  District 

Bofort 

Columbia 

Dane 


-:f== 


Dodge.. 


FontfduUc. 


Gram 

Jettefson. 


Rock 

Southeastern  District 
Milwaukee 


Racme 

Sheboygan 


Watwoclti ... 
Waukesha . 


Source 


Supefkx  WLP .. 
Land-0-Lake».. 
Pope  a  Talbot. 


Betoit  Cofporatkxi  (Foundry) 

Stohely— USA _ „ 

WiacofYsm  PorcelsMi 

Won  Paving 

OL  Gasser  Number  lOt  (Mattiy  Construction).- 

Baker  CanrWrig „ _. 

Kratt— Beaver  Dam 

M&M  Grey  Iron  Foundry : 

Royer  Brands '. 

Waupun  Corr — .. ........ — „ 

Western  Lime  S  Cement — Knowtea^.. 

Fo»»d  du  Lac  Counry  Highway 

Wis.  State  Taycheedah 

Ram  Constrjction 

Western  Ume-4  Cement— €deo 

GatkMway  West 

UW— PlatteviHe.. 
UW— Whitewater... 


Baker  Manufacturing . 

AC/Sbark  Plug 

AltorJPackaglng 

Am  Linen  &  Supply.... 

Harley  Davidson 

Inryco 

Ladish „ 


Milwaukee  Forge  (Boilers).. 
Master  Lock 


Peter  Cooper.. 

P4V  Atia*. 

Steiner 

Tetedyne. 


WEPCo-Lakeside 

Wisconsin  Paper  Board... 

Webstar  Electnc ™ 

Western  Publishing 

Vollrath 

General  Box 

Kohler 


Colt  Industries  Trent  Tube 

Navistar 

Muskego  Rendering  (Boiler).. 
Waukesha  Foundry 


Fuel  type  restriction 


Number  2  oH. 

Number  2  oil/natural  gas. 

Number  2  oil. 

Permanent  shutdown. 

Number  2  oil. 

Permanent  shutdown  (coat-flred  boiler). 

NumtKiir  2  oil. 

Numtoer  2  oil. 

Permanent  shutdown. 

Numtapr  2  oil. 

Permanent  shutdown. 

Permanent  shutdown. 

B24/S10.  number  2  oil/natural  gas. 

Permanent  shutdown. 

Number  2  oH. 

B21/S11.  B22/S12  natural  gas/number  2  oH. 

Permanent  Stmtdown. 

Permanent  Shutdown. 

Number  2  oil /natural  gas. 

B21,  natural  gas. 

B24/S11  number  2  oil/natural  gas,  B22/S10  number 

2  on/natural  gas,  B23/S10  natural  gas  only. 
Permanent  shutdown  (coal-fired  boiler). 

Number  2  oA. 

Natural  gas. 

Natural  gas. 

Permanent  sttutdowa 

Number  2  oil. 

(824,  825)  Not  allowed  to  bum  coal,  residual  oil. 

Permanent  shutdown. 

Not  aikMwed  to  bum  coal,  rasiduaheil. 

820.  21,  24  (gas). 

Permanent  shutdown.  ^ 

Number  2  on. 

Natural  gas. 

Permanent  shutdown. 

B21/Slt  (number  2  oil,  gas),  B22/S10  (number  2  oil, 

gas). 
Number  2  oil. 
822.  shtAdown. 
Number2oil. 

Not  allowed  to  bum  coal  or  residual  oil 
B29  shutdown. 
Proposed  Disapproval. 
Natural  gas. 
Permanertt  shutdown. 
Permanent  shutdown. 


'°  Emission  limits  are  m  parentheses:  \**,  for  amiaskxi  limitations,  unless  othemiae  noted,  ar*  pounds  •(  SOi  per  million  British  Thermal  Units,  e.g.,  (3.0)  is  equal 
to  an  eiTMSsion  iimn  of  3.0  pounds  of  SO*  par  mUlKm  BnSsh  Thermal  Units.  Specific  boilers  are  referraO  to  by  tieir  State  identificatnn  number,  eg.,  boiler  number  20  at 
a  given  facility  is  referred  to  as  820  here,  j 


V.  Summary  of  USEPA't  Proposed 
Rulemaking  Action  j 

USEPA  is  proposing  to  approve 
Wisconsin's  Statewide  SOi  Rulei  for 
those  SOi  sources  that  were  submitted 
by  the  State  to  USEPA  with  regard  to 
Natural  Resources  (NR)  417.07  Rule 
Limitations.  (1)  for  the  categorical  limits, 
more  restrictive  limits,  and  ahemate 
limits:  (2)  NR  417.04  Rule  for  Southeast 
Wisconsin  Limit  for  small  80urr<»:  aod 
(3)  numerous  new  source  pennit». 

The  Agency  has  reviewed  th^« 
portions  of  the  revision  of  the  federally- 
approved  State  implementation  plan  for 
conformance  with  the  provistons  of  the 
1990  Amendments  enacted  on 
November  15. 1990.  The  Agency  has 
determined  that  these  parts  of  thi» 
action  conform  with  those  rcqniretnci^ 


irrespective  of  the  fact  that  die  submittal 
preceded  the  date  of  enactment. 

Titles  I.  IV.  and  V  of  the  1990  Cleap 
Air  Act  Amendments  will  effect  changes 
in  the  implementation  of  the  SC^ 
NAAQS  program.  In  order  fop.aU  three 
titles  to  be  carried  out  as  efficiently  as 
possible.  USEPA  is  requiring  States 
nationwide  to  correct  existing 
enforceability  deficiencies  in  the  SIPs. 
USEPA  released  the  "Yellow  Book."  in 
June  1991,  which  discussed  various 
types  of  enforcement  deficiencies.  There 
are  "Yellow  Book"  deficiencies  in  the 
approvable  portions  of  the  Wisconsin 
Statewide  SOi  Rules,  however,  these 
deficiencies  will  be  corrected  as  part  of 
the  upcoming  national  process  to  rectify 
these  types  of  enforceability 
de&:iencie8>  WDNR  was  notified  \fy 


USEPA  on  July  9. 1991.  of  the 
enfort^eability  deficiencies  in 
Wisconsin's  SIP  and  was  asked  to 
submit  a  schedule  for  correcting  them 
and  submitting  the  corrections  as  a 
revision  of  the  SIP. 

USEPA  is  proposing  to  disapprove 
emission  limitations  for  the  following 
SOi  sources  because  the  WDNR  did  not 
submit  a  complete  plan  which  provides 
for  attainment  and  maintenance  of  the 
SOi  NAAQS  consistent  with  all 
applicable  requirements  of  the  Clean  Air 
Act. 

American  Motors — Kenosha  (Main  Plani) 
Nortliem  States  Power — Asland 
University  of  Wisconsin — Milwaukee 
Southern  Wisconsin  Center 
Outboard  Marine  (Corporation — Evinnide 
&C  lohnson 


UMI 
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Menasha  Electric 

Plastics  Engineering 

American  Milk  Products— Blair  Cheese 

Richland  Center  Municipal 

Appleton  Papers — Appteton 

Ore  Ida 

Consolidated  Papers — ^Wisconsin  River  Div. 

Mosinee  Papers 

AUis  Chalmers 

National  Presto 

Pope  k  Talbot— Eau  Claiie 

Ansul  Fire  Protection 

Kearney  &  Trecker 

Koch  Fuels 

Allied  Processors 

Beatrice  Grocery 

Falls  Dairy 

Rexworks 

Greenwood  Milk 

Badger  Army  Ammunition  I^nt 

Milwaukee  County  Department  H&HS 

Colt  Industries 

The  agency  has  reviewed  these 
portions  of  the  revision  of  the  federally- 
approved  State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15. 1990.  The  Agency  has 
determined  that  these  parts  of  this 
action  do  not  conform  with  the  statute 
as  amended  and  must  be  disapproved. 
The  Agency  has  examined  the  issue  of 
whether  this  action  should  be  reviewed 
only  under  the  provisions  of  the  law  as 
it  existed  on  the  date  of  submittal  to  the 
Agency  (i.e.,  prior  to  November  15, 1990) 
and  has  determined  that  the  Agency 
must  apply  the  new  law  to  this  revision. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking.  Public  comments  received 
on  or  before  (30  days  from  publication) 
'will  be  considered  in  USEPA's  final 
rulemaking.  All  comments  will  be 
available  for  inspection  during  normal 
business  hours  at  the  Region  V  office 
address  provided  at  the  front  of  this 
notice. 

USEPA  is  aware  that  WDNR  is  in  the 
process  of  reviewing  the  submitted  SIP 
revisions.  Currently,  10  of  the  28 
proposed  disapprovals  contained  within 
this  notice  are  proposed  to  be 
disapproved  because  some  of  the 
necessary  emission  limits  and/or 
operating  restrictions  are  included  only 
in  compliance  plans  instead  of  the  SIP 
itself.  The  ten  sources  in  this  category  of 
proposed  disapprovals  are:  UW- 
Milwaukee,  Southern  Wisconsin  Center. 
Outboard  Marine  Corpora tion-Evinrude. 
S.C.  Johnson,  Menasha  Electric, 
Richland  Center  Municipal.  Appleton 
Papers-Appleton,  Orelda,  Allis 
Chalmers  Power  Plant,  and  Mosinee 
Papers.  It  is  USEPA's  understanding  that 
WDNR  plans  to  officially  submit  the 
compliance  plans,  which  contain  the 
appropriate  emission  limits  and/or 
operating  restrictions,  as  formal  SIP 


revisions  for  these  soarces  whose  plans 
have  been  determined  to  be  defident  in 
this  respect  before  the  end  of  the  30-day 
comment  period.  These  new  submittals 
should  result  in  technically  approvable 
limits,  restrictioDS,  and/or 
methodologies  being  inserted  into  the 
SIP,  thus  USEPA  is  prepared  to  approve 
the  SIP  revisions  in  the  final  rulemaking. 

There  are  thirteen  other  site-specific 
plans  that  are  proposed  disapprovals 
because  of  problems  with  recordkeeping 
and  recording  requirements.  The  sources 
in  this  category  are:  National  Presto. 
Pope  and  Talbot-Eau  Claire,  Ansul  Fire 
Protection,  Kearney  and  Trecker,  Koch 
Fuels,  Allied  Processors,  Beatrice 
Grocery,  Falls  Dairy,  Rexworks, 
Greenwood  Milk,  Badger  Army 
Ammunition  Plant,  Milwaukee  County 
Department  of  H&HS.  and  Colt 
Industries.  U^PA  has  discussed  the 
reasons  for  these  proposed  disapprovals 
with  the  WDNR  and  understands  that 
the  State  plans  on  attempting  to  address 
these  deficiencies  during  the  public 
comment  period.  If  the  WDNR  rectifies 
these  compliance  deficiencies  by 
submitting  the  individual  compliance 
plans  with  the  appropriate 
recordkeeping  requirements  as  SIP 
revisions.  USEPA  is  prepared  to  approve 
these  site-specific  SIP  revisions  in  the 
final  rulemaking. 

For  three  of  the  proposed  disapproved 
site-specific  plans:  Plastics  Engineering, 
AMPI-Blair,  and  Consolidated  Papers- 
Wisconsin  River  Divisioa  it  is  USEPA's 
understanding  that  the  State  plans  on 
submitting  the  appropriate  material  for 
USEPA  to  approve  the  plans  during  the 
public  comment  period.  The  appropriate 
materials  in  this  case  are  Administrative 
Orders  that  have  undergone  a  public 
hearing.  If  USEPA  receives 
Administrative  Orders  for  these  sources 
with  emission  limits  that  have  been 
technically  justified  by  an  acceptable 
modeling  demonstration  and 
documentation  that  a  pubhc  hearing 
was  held,  the  Agency  is  prepared  to 
approve  these  site-specific  SIP  revisions 
in  the  final  rulemaking. 

For  two  other  of  the  proposed 
proposed  disapproved  site-specific 
plans:  American  Motors-Main  and 
Northern  States  Power-Ashland,  it  is 
USEPA's  understanding  that  the  State 
plans  on  submitting  acceptable 
modeling  analyses  and  compliance 
methodologies  capable  of  accounting  for 
the  wide  variability  in  emission 
limitations  as  part  of  the  SIP  revisions 
for  these  sources.  If  USEPA  receives  the 
aforementioned  material  before  the  end 
of  the  public  comment  period,  the 
Agency  is  prepared  to  approve  these 
site-specific  SIP  revisions  in  the  final 
rulemaking. 


Any  revisions  made  by  the  Slate 
during  the  public  comment  period  will 
be  added  into  the  written  record  and 
will  be  available  for  inspection  during 
normal  business  hoars  at  the  Region  V 
office  address  provided  at  the  front  of  ' 
this  notice. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking.  Public  comments  received 
on  or  before  February  3, 1992  will  be 
considered  in  USEPA's  final  rulemaking. 
All  comments  will  be  available  for 
inspection  during  normal  business  hours 
at  the  Region  V  office  address  provided 
at  the  fix)nt  of  this  notice. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Under  5  U.S.C  section  605(b).  the 
AdministratOT  has  certified  that  SIP' 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709).  As  to  the  disapprovals,  they  too 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  they  affect  only  a  small 
number  of  soim:es  in  Wisconsin. 

list  of  Subjecto  in  40  CTR  Part  52 

Air  pollution  control.  Environmental 
protection,  Intergovemmental  relations. 
Sulfur  oxides. 

Audiority:  42  U.S.C.  7401-7642. 

Dated:  March  21. 1990. 
Valdas  V.  Adwiriuis. 
Regional  A  dministrator. 

Editorial  aoto:  This  document  was  received 
at  the  Office  of  the  Federal  Register  on 
December  27, 19OT. 

(FR  Doc.  91-31303  Filed  12-31-91;  M5  am) 

MLUNQ  COOC  ( 


DEPARTMENT  OF  THE  INTERIOR 

Ftoh  and  Wildlife  Service 

SOCFRPartI? 

Endangered  and  Threatened  WiidHfe 
and  Plants;  Notice  of  Pul>lic  Hearings 
on  Proposed  Threatened  Status  for 
the  Mexican  Spotted  Owl  (Strix 
ocddentalis  ludda) 

AOENCV:  Fish  and  Wildlife  Service, 

Interior. 

ACnow;  Notice  of  public  hearings. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  public 
hearings  will  be  held  on  the  proposed 
rule  to  list  the  Mexican  spotted  owl 
[Strix  ocddentalis  lucida]  as  a  _ 
threatened  species.  The  hearing  will 
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allow  all  interested  parties  to  submit 
oral  or  written  comments  on  the 
proposal. 

DATES:  The  public  hearings  will  be  held 
from  6  p.m.  ta9  p.m.  on  the  following 
dates:  January  21. 1992.  in  Santa  Fe. 
New  Mexico:  January  22, 1992. 
Alamogordo.  New  Mexico:  January  23. 
1992,  Silver  City,  New  Mexico;  February 
4, 1992.  Tucson,  Arizona;  February  5, 
1992.  Flagstaff.  Arizona;  and  February  6, 
1992,  Cedar  City.  Utah. 

The  comment  period  was  opened  on 
November  4, 1991,  and  will  close  on 
March  3, 1992.  Comments  must  be 
received  by  the  closing  date.  Any 
comments  that  are  received  after  the^ 
closing  date  may  not  be  considered  in 
the  final  decision  on  this  proposal. 
ADDRESSES:  The  public  hearings  will  be 
held  at  the  following  places:  January  21, 
1992.  Public  Employee's  Retirement 
Association  (PHIA)  Building,  Apodaca 
Hall.  1120  Paseo  de  Peralta.  Santa  Fe, 
New  Mexico;  January  22. 1992, 
Alamogordo  Civic  Center  Auditorium, 
800  First  St.,  Alamogordo,  New  Mexico; 
January  23, 1992.  Light  Hall  Auditorium, 
Western  New  Mexico  University,  Silver 
City,  New  Mexico;  February  A\  1992, 
Pima  Community  College,  Center  For 
The  Arts,  Prosclenium  Theater.  Pima 
College,  West  Campus,  2202  W.  Anklam 
Rd.,  Tucson,  Arizona:  February  5, 1992, 
Flagstaff  High  School  Auditorium,  400 
West  Elm  Ave.,  Flagstaff,  Arizona;  and 
February  6, 1992,  Conference  Room, 
Bureau  of  Land  Management  District 
Office,  178  East  D.L.  Sargent  Dr.,  Cedar 
City,  Utah. 

Written  comments  and  materials 
should  be  sent  to  the  Field  Supervisor. 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services  Field  Office.  3530 
Pan  American  Highway  NE.,  suite  D, 
Albuquerque,  New  Mexico  87107. 
Comments  and  materials  received  will 


be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Buck  Cully,  at  the  above  address 
(505/883-7977  or  FTS  474-7877). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Mexican  spotted  owl  is  most 
abundant  in  forests  in  New  Mexico  and 
Arizona,  but  is  also  found  in  Colorado, 
Texas,  Utah,  and  Mexico.  This  owl  most 
often  inhabits  forested  mountains  and 
canyons  containing  dense,  uneven-aged, 
multistoried  forests  with  a  closed 
canopy.  The  estimated  total  population 
of  Mexican  spotted  owls  in  1990  was 
2,160.  Threats  to  this  species  include 
loss  of  habitat  from  logging  and  fires, 
increased  predation  associated  with 
habitat  fragmentation  and  lack  of 
protective  regulation.  A  proposed  rule  to 
list  this  species  as  threatened  was 
published  in  the  Federal  Register  (56  FR 
56344)  on  November  4, 1991. 

Section  4(b)(5)(E)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended 
(16  U.S.C.  1531  et  seq),  requires  that  a 
public  hearing  be  held  if  it  is  requested 
within  45  days  of  the  publication  of  a 
proposed  rule.  Because  of  anticipated 
widespread  public  interest,  the  Service 
has  decided  to  hold  six  public  hearings. 
,  The  Service  has  scheduled  these 
public  hearings  as  follows:  January  21, 
1992,  Public  Employee's  Retirement 
Association  (PERA)  Building.  Apodaca 
Hall.  1120  Paseo  de  Peralta,  Santa  Fe, 
New  Mexico;  January  22, 1992, 
Alamogordo  Civic  Center  Auditorium, 
800  First  St..  Alamogordo,  New  Mexico; 
January  23, 1992,  Light  Hall  Auditorium. 
Western  New  Mexico  University,  Silver 
City,  New  Mexico;  February  4, 1992, 
Pima  Community  College,  Center  For 
The  Arts.  Proscenium  Theater,  Pima 


College,  West  Campus,  2202  W.  Anklam 
Rd.,  Tucson,  Arizona;  February  5, 1992. 
Flagstaff  High  School  Auditorium,  400 
West  Elm  Ave.,  Flagstaff,  Arizona;  and 
February  6, 1992,  Conference  Room, 
Bureau  of  Land  Management  District 
Office,  176  East  D.L.  Sargent  Dr.,  Cedar 
City,  Utah.  Oral  statements  may  be 
limited  to  several  minutes  if  there  are 
many  requests  to  speak.  Oral  comments 
presented  at  the  public  hearings  aie 
given  the  same  weight  and  ^ 

consideration  as  written  comments.  If 
the  public  hearings  are  of  insufficient 
time  to  provide  for  all  who  wish  to 
speak,  all  who  are  not  accommodated 
will  be  asked  to  submit  their  comments 
in  writing.  There  are,  however,  no  limits 
to  the  length  of  written  comments  or 
materials  presented  at  the  hearing  or 
mailed  to  the  Service.  The  Service  must 
receive  all  comments  by  March  3, 1992. 
Comments  should  be  submitted  to  the 
Service  at  the  office  listed  in  the 
ADDRESSES  section  above. 

Author 

The  primary  author  of  this  notice  is 
Lorena  L.L.  Wada,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103,  (505/ 
766-2914  or  FTS  474-2914). 

Authority 

The  authority  citation  for  this  action  is 
16  U.S.C.  1531-1544. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Reporting  and  record  keeping 
requirements,  and  Transportation. 

Dated:  December  26. 1991. 
)ose|rfi  P.  Mftzzoni, 
Acting  Director. 

[FR  Doc.  91-31279  Filed  12-31-91;  8:45  am] 
BILUNQ  CODE  4310-SS4I 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authonty   ftirtg  of  petitions  and 
applications  and  agency  statements  of 
organization  and  furxriions  are  examotes 
of  documents  appearing  in  this  sectioa 


OEPARTMEMT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Designation  of  Grand  Forlcs  (NO),  lima 
(OH),  and  ttte  State  of  Virginia  (VA> 

agency:  Federal  Grain  Inspection 
Service  (FGIS).  USDA. 

action:  Notice. 

summary:  FGIS  announces  the 
designation  of  Grand  Forks  Grain 
Inspection  Department,  Inc.  (Grand 
Forks),  Lima  Grain  Inspection  Service, 
Inc.  (Lima),  and  the  Virginia  Department 
of  Agiicultnre  and  Consinner  Services 
(Virginia),  to  provide  ofHcial  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act). 
EFFECnvE  DATE:  February  1, 1992. 
addresses:  Honxer  E.  Dunn,  Chief. 
Review  Branch,  QMnpUance  Division, 
FGIS,  USDA.  room  1647  South  Building. 
P.O.  Box  96454,  Washington,  DC  20090- 
6454. 

FOR  FURTNOI WTOWMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720-8S25. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  August  1. 1991,  Federal  Register 
(56  FR  38780  and  36781).  FGIS 
annotmced  that  the  designations  of 
Grand  Forks,  Lima,  and  Virginia 
terminate  on  January  31, 1992,  and  asked 
persons  interested  in  providing  official 
services  within  the  geographic  areas 
currently  assigned  to  these  agendes  to 
submit  an  application  for  designation. 
Applications  were  to  be  postmariced  by 
Septembers,  1991. 

Grand  Forks,  Lima,  and  Vtrgmia,  the 
only  applicants,  each  appKed  for  the 
entire  geographic  area  cinrently 
assigned  to  them.  FGIS  named  and 


requested  comments  on  the  applicants    ' 
for  the  Lima  and  Virginia  area 
designations  in  the  October  1. 1991. 
Federal  Reg^ter  (56  FR  49740-49741]. 
Comments  were  to  be  postmarked  by 
November  15, 1991  FGIS  received  no 
comments  by  the  deadline. 

FGIS  named  and  requested  comments 
on  the  applicant  for  the  Grand  Forks 
area  designation  in  the  October  25. 1991, 
Federal  Register  (56  FR  55269). 
Comments  were  to  be  postmartced  by 
December  9, 1991.  FGIS  received  no 
comments  by  the  deadline. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7if}il)(Al  of  the  Act; 
and  according  to  section  7(f)(1)(B), 
determined  that  Grand  Forks,  lima,  and 
Virginia  are  able  to  provide  official 
services  in  the  geografrfiic  areas  for 
which  they  applied. 

Effective  February  1, 1992.  and 
terminating  fanuary  31. 1995,  Grand 
Forks  and  Lima  are  designated  to 
provide  official  grain  inspection  services 
in  the  geographic  areas  specified  in  the 
August  1. 1991.  Federal  Reysler,  and 
Virginia  is  designated  to  provide  ofHcial 
grain  in^MCtioa  and  Class  X  or  Class  Y 
weighing  in  the  geographic  areas 
specified  in  the  August  1. 1991.  Federd 
Register. 

Interested  persons  may  obtain  official 
grain  inspection  by  contacting  Grand 
Forks  at  701-772-0151.  Lima  at  419-223- 
7866,  and  Virginia  at  804-786-3939. 

Aulkarity:  Pub.  L.  94-512,  W  Stat  2807.  as 
amended  (7  U.S.C.  71  et  seq]. 

Dated:  Deconber  24, 1981. 
I.T.AkaUar. 

Director,  Compliance  Division. 

[FR  Doc.  91-31261  IHted  12-31-91: 8:45  am] 

BiLUNG  CODE  341»«N-r 

Request  for  AppMcalions  from  Paraona 
Interested  in  Deaignation  to  Provide 
Official  Servicea  In  ItM  Geographic 
Areas  Pras«nl»y  Assigned  to  ttw  EnM 
(OK),  and  Erie  <0H)  Agendas 

agency:  Federal  Grain  Inflection 

Service  (FGIS).  USDA. 

action;  Notice. 

summary:  The  United  States  Grain 
Standards  Act.  as  amended  (Act), 
provides  that  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed. 
The  designations  of  Enid  Grain 


Inspection  Company,  Inc.  (Enid),  and 
Dennis  L.  Boltenhou&e  dba  Erie  Grain 
Inspection  Service  (Eric)  will  terminate, 
according  to  the  Act,  and  FGIS  is  asking 
persons  interested  in  providing  official 
services  in  the  specified  geographic 
areas  to  submit  an  application  for 
designation. 

DATES: .  Applications  must  be 
postmarked  on  or  before  February  3, 
1992. 


;  Applications  must  be 
submitted  to  Homer  E.  Duim.  Chief. 
Review  Brandi.  Compliance  Division. 
FGIS.  USDA,  Room  1647  South  Building. 
P.O.  Box  96464,  Washington.  DC  20090- 
6454.  All  applications  will  be  made 
available  for  public  inspection  at  this 
address  located  at  1400  Independence 
Avenue,  SW..  during  regular  business 
hours. 


FOR  FURTHER  HFONMATION  COWrACT: 
Homer  E.  Dunn,  telephone  202-720-8525. 
SUPPUMENTAWT  TORMATIOWL 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Re^ilation  do  not  apfJy  to 
this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
the  Administrator  of  the  FGIS  to 
designate  a  qualified  applicant  to 
provide  ofikial  services  in  a  specified 
area  after  determining  that  the  ^iplicant 
is  better  aUe  than  any  other  applicant  to 
provide  such  official  services. 

FGIS  designated  Enid  located  at  2205 
N.  10th  Street,  Enid.  OK.  and  Erie 
located  at  301  Nmth  Street.  Bellevue. 
OH,  to  officially  inspect  grain  under  the 
Act  on  )uly  1. 1989. 

Section  7(g)(1)  of  the  Act  provides  that 
desigDalions  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
section  7(0  of  the  Act.  The  designations 
of  Enid  and  Erie  end  on  June  30. 1992. 

Th<>  oAoi^phic  area  presently 
assignee^  to  Enid,  in  the  State  of 
Oklahoma,  pursuant  to  section  7(f)(^  of 
the  Act,  which  will  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows;  Adair,  Atoka,  Blaine,  Bryan. 
Canadian,  Carter,  Cherokee.  Choctaw, 
Cleveland,  Coal,  Camancbe,  Cotton, 
Craig,  Creek,  Delaware,  Garfield, 
Garvin,  Grady,  Grant,  Harmon,  Haskell, 
Hughes,  Jackson,  Jefferson.  Johnston, 


IB 
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Kay,  Kingfisher,  Latimer,  Le  Flore, 
Lincoln,  Logan.  Love,  McClain, 
McCurtain,  Mcintosh,  Marshall.  Mayes. 
Murray,  Muskogee,  Noble.  Nowata, 
Okfuskee,  Oklahoma,  Okmulgee,  Osage, 
Ottawa.  Pawnee,  Payne,  Pittsburg, 
Pontotoc,  Pottawatomie,  Pushmataha, 
Rogers,  Seminole,  Sequoyah,  Stephens. 
Tillman,  Tulsa.  Wagoner,  and 
Washington  Counties. 

The  geographic  area  presently 
assigned  to  Erie,  in  the  States  of 
Michigan  and  Ohio,  pursuant  to  section 
7(f)(2)  of  the  Act,  which  will  be  assigned 
to  the  applicant  selected  for  designation 
is  as  follows: 

In  Ohio:  Bounded  on  the  North  by  the 
northern  Lucas  County  line  east  to  Lake 
Erie;  the  Lake  Erie  shoreline  east  to  the 
Ohio-Pennsylvania  State  line; 

Bounded  on  the  East  by  the  Ohio- 
Pennsylvania  State  south  to  State  Route 
154; 

Bounded  on  the  South  by  State  Route 
154  we^t  to  Lisbon.  Ohio;  U.S.  Route  30 
west  to  Bucyrus,  Ohio;  and 

Bounded  on  the  West  by  State  Route 
19  north  to  Seneca  County;  the  southern 
Seneca  County  line  west  to  State  Route 
53:  State  Route  53  north  to  Sandusky 
County;  the  southern  Sandusky  County 
line  we«t  to  State  Route  590;  State  Route 
590  north  to  Ottawa  County;  the 
southern  and  western  Ottawa  and  Lucas 
County  lines. 

In  Michigan:  those  sections  of 
Jackson.  Lenawee,  and  Monroe  Counties 
which  are  east  of  State  Route  127  and 
south  of  State  Route  50. 

Exceptions  to  Erie  s  assigned 
geographic  area  are  the  following  export 
port  locations  inside  Erie's  area  which 
have  been  and  will  continue  to  be 
serviced  by  FGIS:  The  Andersons, 
Toledo  and  Maumee,  Ohio;  Cargill,  Inc., 
Toledo  and  Maumee,  Ohio;  and  Mid- 
States  Terminals,  Inc.,  Toledo.  Ohio. 

Interested  persons,  including  Enid  and 
Erie,  are  hereby  given  the  opportunity  to 
apply  for  designation  to  provide  official 
services  in  the  geographic  area  specified 
above  imder  the  provisions  of  Section 
7(f)  of  the  Act  and  section  800.196(d)  of 
the  regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
area  is  for  the  period  beginning  July  1, 
1992,  and  ending  June  30. 1995.  Persons 
wishing  to  apply  for  designation  should 
contact  the  Compliance  Division  at  the 
address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority  Pub.  L  94-582, 90  Stat.  2867.  as 
amended  (7  U  S.C  71  et  seq).   . 


UMI 


Dated:  December  24. 1991. 
|.  T.  Abshler, 

Director.  Compliance  Division. 
[FR  Doc  91-31262  Filed  12-31-91. 8-4S  am| 
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Request  for  Comments  on  the 
Applicant  for  Designation  In  the 
Geographic  Area  Formerly  Assigned 
to  the  Chattanooga  (TN)  Agency 

agency:  Federal  Grain  Inspection 
Service  (FGIS).  USDA. 
action:  Notice. 

SUMMARY:  FGIS  requests  interested 
persons  to  submit  comments  on  the 
applicant  for  designation  to  provide 
official  services  in  the  geographic  area 
formeriy  assigned  to  Chattanooga  Grain 
Inspection  Company,  Inc.  (Chattanooga). 
DATES:  Comments  must  be  postmarked 
on  or  before  February  18, 1992. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Homer  E,  Dunn, 
Chief,  Review  Branch,  Compliance 
Division.  FGIS,  USDA,  room  1647  South 
Building.  P.O.  Box  96454,  Washington. 
DC  20090-6454.  ^rintMail  users  may 
respond  to 

(A:ATTMAIL,O.USDA.ID:A36HDUNNJ. 
ATTMAIL  and  FTS2000MAIL  users  may 
respond  to  IA36HDUNN.  Telecopier 
users  may  send  responses  to  the 
automatic  telecopier  machine  at  202-720- 
1015,  attention:  Homer  E.  Diuui.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  October  25, 1991,  Federal 
Register  (56  FR  55269),  FGIS  cancelled 
Chattanooga's  designation  and 
requested  comments  on  the  need  for 
official  inspection  and  weighing  in  the 
geographic  area  formerly  assigned  to 
Chattanooga.  FGIS  also  requested 
persons  interested  in  providing  official 
services  in  this  geographic  area  to 
submit  an  application  for  designation. 
The  deadline  for  applications  and 
comments  was  November  25, 1991.  J.  W. 
Barton  Grain  Inspection  Service,  Inc. 
(Barton),  the  only  applicant,  applied  for 
the  entire  available  area.  FGIS  received 
comments  from  two  grain  Hrms 


requesting  that  ofHcial  services  be 
provided  in  the  Chattanooga  area.  FGIS 
has  authorized  Barton  to  provide  ofllcial 
services  in  the  Chattanooga  area  on  a 
temporary  basis  until  an  inspection 
agency  can  be  designated.  Persons 
wishing  to  obtain  official  inspection  or 
weighing  in  this  geographic  area  should 
contact  Barton  at  502-663-0616. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
.concerning  the  applicant  for  designation. 
Commenters  are  encouraged  to  submit 
reasons  and  pertinent  data  for  support 
or  objection  to  the  designation  of  this 
applicant  All  comments  must  be 
submitted  to  the  Compliance  Division  at 
the  above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  Hnal  decision  in  the 
Federal  Register,  and  FGIS  will  send  the 
applicant  written  noti^cation  of  the 
decision. 

Authority:  Pub.  L  94-582, 90  Stat.  2867.  as 
amended  (7  U.S.C.  71  et  seq). 

Dated  December  24. 1991 
I.T.Abshier, 

Director,  Compliance  Division. 
(FR  Doc.  91-31280  Filed  12-31-91, 8:45  am] 
BItLWG  COOC  M1««»^ 


Forest  Service 

Waterman  and  Cummings  Creek 
"nmber  Sales,  Umatma  National  Forest, 
GarfieM  and  Columbia  Counties,  WA 

agency:  Forest  Service,  USDA. 
ACTKM:  Notice  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  harvest  and  regenerate 
timber,  and  implement  associated 
projects,  on  the  Waterman  and 
Cummings  Creek  timber  sales  which  are 
situated  in  the  Willow  Springs  Roadless 
Area  No.  14015  (Umatilla  Forest  Plan 
FEIS  C-24).  The  proposed  projects  will 
be  in  compliance  with  the  Umatilla 
Forest  Land  and  Resource  Management 
Plan's  Standards  and  Guidelines,  which 
provide  the  overall  guidance  for 
management  of  this  area  and  the 
proposed  projects.  The  proposed 
projects  are  located  in  Columbia  and 
Garfield  counties,  Washington,  and  lie 
against  the  northern  boundary  of  the 
Umatilla  National  Forest.  This  area  may 
be  accessed  on  the  northwest  and 
southwest  sides  from  Forest  Road  47,  on 
the  southeast  side  from  Trail  No.  3139 
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and  Forest  Road  4022,  and  on  the  east 
side  from  Forest  Roads  40  and  4018. 
There  are  no  maintained  trails  within 
the  roadless  area.  The  proposed  project 
would  be  implemented  in  Fiscal  Year 
1993  on  the  Pomeroy  Ranger  District. 
The  Umatilla  National  Forest  invites 
written  comments  and  suggestions  to 
help  define  the  scope  of  the  analysis. 
The  agency  will  give  notice  of  the  full 
environmental  analysis  and  decision 
making  process  that  will  occur  on  the 
proposal  to  provide  interested  and 
affected  people  information  on  how  they 
may  participate  and  contribute  ^o  the 
final  decision. 

DATES:  Comments  concerning  the  issues 
and  the  scope  of  the  analysis  should  be 
received  in  writing  "by  February  28, 1992. 
ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  management 
of  this  area  to  Dave  Price,  District 
Ranger,  Pomeroy  Ranger  District,  Route 
1.  Box  53-F,  Pomeroy,  Washington 
99347. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  projects 
and  EIS  should  be  directed  to  Bob 
Housley,  District  Planner/ 
Environmental  Coordinator,  pH'one  (509) 
843-1891. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  includes  harvesting  timber  and 
construction  of  roads.  Thiis  analysis  will 
evaluate  a  range  of  alternatives 
addressing  the  Forest  Service  proposal 
to  harvest  8.9  MMBF  of  limber  from 
approximately  1275  acres  while 
constructing  approximately  0.4  miles  of 
roads  within  the  Willow  Springs 
Roadless  Area  and  construction  of 
approximately  0.6  miles  outside  the 
Willow  Springs  Roadless  Area.  The  area 
being  analyzed  is  approximately  11,100 
acres. 

This  EIS  will  tier  to  the  final  EIS  and 
the  Umatilla  Forest  Plan  (June  11, 1990). 
The  Forest  Plan's  direction  for  this  area 
includes  Management  Areas:  A3 
Viewshed  1) — Manage  the  areas  seen 
from  portions  of  Forest  Service  Roads 
4712  and  4713  as  a  natural  appearing 
landscape;  Cl  Dedicated  Old  Growth — 
Provide  and  protect  sufficient  suitable 
habitat  for  Wildlife  species  dependent 
upon  mature  and/or  overmature  forest 
stands;  C3  Big  Game  Winter  Range — 
Manage  big  game  winter  range  to 
provide  high  levels  of  potential  habitat 
effectiveness  and  high  quality  forage;  C5 
Riparian  (fish  and  wildlife) — Maintain 
or  enhance  water  qualitv,  and  produce  a 
high  level  of  potential  hu'jitat  capability 
for  all  species  of  fish  and  wildlife  within 
the  designated  riparian  habitat  areas 
while  providing  for  a  high  level  of 
habitat  effectiveness  for  big  game;  C8 
Grass-Tree  Mosaic  (GTM}--On  areas 


known  as  grass-tree  mosaic  (GTM), 
provide  high  levels  of  potential  habitat 
effectiveness,  high  quality  forage  for  big 
game  wildlife  species,  visual  diversity, 
and  protect  erosive  soils;  E2  Timber  and 
Big  Game — Manage  forest  lands  to 
emphasize  production  of  wood  timber 
(timber),  encourage  forage  production, 
and  maintain  a  moderate  level  of  big 
game  and  other  wildlife  habitat. 

Preliminary  issues  identified  include 
roadless  area,  economics,  biological 
diversity,  elk  habitat,  access,  big  game 
winter  range,  timber  production,  old 
growth  habitat  protection,  effects  upon 
potential  endangered  and  threatened 
species  (such  as  anadromous  fish),  and 
effects  on  future  options  for  including 
the  Tucannon  River  as  a  wild,  scenic  or 
recreation  river.  There  are  no  permits  or 
licenses  needed  to  implement  this 
action. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  local  agencies,  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposal. 
This  input  will  be  used  in  preparation  of 
the  draft  EIS.  The  scoping  process 
includes: 

1.  Identifying  potential  issues. 

2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 

4.  Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

7.  Notifying  interested  publics  of 
opportunities  to  participate  through 
meetings,  personal  contacts,  or  written 
comments.  Keeping  the  public  informed 
through  the  media /or  written  material 
(i.e.  newsletters,  correspondence,  etc). 

.  Initial  public  scoping  will  begin  in 
March  1992  with  a  public  meeting. 
Additional  meetings  will  be  held  at  the 
Pomeroy  Ranger  District  upon  written 
notice.  The  public's  comments  will  be 
solicited  and  are  appreciated  throughout 
the  analysis  process.  The  draft  EIS  is 
scheduled  to  be  completed  by  February 
1993. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 


publishes  the  notice  of  availability  in  thM 
Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Model,  803 
f.  2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  flnal  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  speciHc 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

The  final  EIS  is  scheduled  to  be 
completed  by  August  1993.  In  the  fmal 
environmental  impact  statement,  the 
Forest  Service  is  required  to  respond  to 
comments  and  responses  received 
during  the  conmient  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  environmental 
impact  statement  and  applicable  laws, 
regulations,  and  policies  considered  in 
making  a  decision  regarding  the 
proposal.  ]eff  D.  Blackwood.  Forest 
Supervisor,  Umatilla  National  Forest, 
2517  S.W.  Hailey  Avenue,  Pendleton. 
Oregon  97801,  is  the  Responsible 
Official.  As  the  Responsible  Official  he 
will  decide  which,  if  any,  of  the 
proposed  activities  will  be  implemented. 
The  Responsible  Official  will  document 
the  decision  and  reasons  for  the 
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decision  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (38  CFR  part 
217).  JV. 

Dated:  December  16k'l991. 
|efF  D.  Blackwood. 

Forest  Supervisor. 

|FR  Doc  91-31270  Filed  12-31-91:  B:4S  am) 

MXMa  COOC  3410-1 1-* 


l:B:4Si 


COMMISSION  ON  CIVIL  RIGHTS 

Florida  Advisory  Cowmltfe;  Agerxla 
and  Notiea  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Florida  Advisory 
Committee  to  the  Commission  will 
convene  at  1  p.m.  and  adjourn  at  5  p.m. 
on  Thursday,  January  23, 1992,  at  the 
Metro-Oade  Government  Center,  111 
NW  1st  Street,  Miami  Florida  33128. 
The  purpose  of  the  meeting  is  to  discuss 
the  status  of  the  Commission  and 
follow-up  plans  to  the  Tampa  policy 
project.  In  addition,  the  committee  will 
receive  information  from  community 
leaders  on  racial  tensions  in  Florida 
(Miami). 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee  should  contact  Florida 
Chairperson  Bradford  Brown  305/361- 
4991  or  Bobby  D.  Doctor.  Regional 
Director.  Southern  Regional  Office  of  the 
U.S.  Commission  on  Civil,  Rights  at 
(404/730-2476.  TDD  404/730-2481). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Southern  Regional 
Office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the  ,  . 
meeting.  '  | 

The  meeting  will  be  conducted' 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  December  27, 
1991. 

Carol-Lee  Hurley. 

Chief.  Regional  Programs  Coordination  UniL 
|FR  Doc.  91-31277  Filed  12-31-91.  8:45  am| 
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Missouri  Advisory  ConMnittse;  Agenda 
and  Notice  of  Put>Uc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Missouri  Advisory 
Committee  to  the  Commission  will 
convene  at  7  p.m.  and  adjourn  at  8:30 
p.m.  on  January  23, 1992  and  reconvene 
ai  9  a.m.  and  adjourn  at  12  noon  on 


January  24. 1992,  at  the  Holiday  Inn. 
1612  North  Providence  Road  *  1-70. 
Columbia.  Missouri.  The  purpose  of  the 
meeting  is  to  conduct  an  orientation 
session  for  the  Advisory  Committee  and 
plan  for  future  projects  in  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Melvin 
L  Jenkins.  Director  of  the  Central 
Regional  Division  (816)  426-5253.  (TTY 
816-426-5009).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting.. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  December  27. 
1991. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  91-31276  Filed  12-31-91:  8:45  am] 
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South  Dakota  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  South  Dakota 
Advisory  Committee  to  the  Commission 
will  be  held  from  1  p.m.  until  3:30  p.m. 
on  Tuesday.  January  28. 1992,  at  the 
Howard  Johnson  Hotel.  3300  West 
Russell,  Sioux  Falls,  South  Dakota 
57102.  The  purpose  of  the  meeting  is  to 
review  a  draft  of  a  women's  rights 
handbook  and  plan  future  projects. 

Persons  desiring  additional 
information  should  contact  Committee 
Chairperson,  Marcella  Prue,  or  William 
F.  Muldrow,  Director  of  the  Rocky 
Mountain  Regional  Division.  (301)  844- 
6716  (TDD  303-844-6720).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC  Deceml>er  27, 
1991. 

Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  UniL 
|FR  Doc.  91-31278  Filed  12-31-91: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign>Trade  Zones  Board 

[Docket  S2-91] 

Foreign-Trade  Zone  12S—South  Bend, 
IN;  Application  for  Subzone;  Fairmont/ 
Gulfstream  Modular  Housing  and 
Recreational  Vehicle  Plants.  Elkhart 
County,  Indiana 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  St.  Joseph  County  Airport 
Authority,  grantee  of  FTZ 125. 
requesting  special-purpose  subzone 
status  for  the  modular  housing  and 
recreational  vehicle  (RV)  plants  of 
Fairmont  Homes.  Inc.  (Fairmont)  and  its 
subsidiary,  Gulf  Stream,  Inc. 
(Gulfstream)  located  in  Elkhart  County, 
Indiana.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  November  6. 1991. 

The  proposed  subzone  involves  a 
main  manufacturing  complex  and  two 
related  facilities  located  in  Nappanee. 
Elkhart  County,  some  20  miles  southeast 
of  South  Bend.  Indiana:  Site  1  (234 
acres) — Fairmont/Gulfsteam  modular 
housing  and  recreational  vehicle  main 
manufacturing  and  warehouse  complex, 
Oakland  Avenue,  Nappanee;  Site  2  (8 
acres)— components  manufacturing 
facility.  U.S.  Highway  6  West, 
Nappanee;  Site  3  (6  acres) — Gulfstream 
recreational  vehicle  manufacturing 
facility,  1701  Century  Drive,  Goshen, 
some  15  miles  northeast  of  Nappanee. 

The  facilities  employ  1,800  persons 
and  are  used  to  manufacture  modular 
housing,  mobile  homes,  travel  trailers. 
van  conversions  (domestic  chassis),  and 
RV's,  including  Class  A  and  Class  B 
motor  homes  and  Class  C  micro-mini 
RV's.  Some  of  the  components  (currently 
about  25%)  used  in  the  modular  housing 
products  are  sourced  abroad  including 
tires,  wood  products,  ceramic  fixtures, 
iron  and  steel  shapes,  screws,  bolts, 
nuts,  household  laundry  machines, 
dishwashing  machines,  household 
kitchen  appliances,  consumer  electronic 
equipment,  electrical  switching 
apparatus' wire,  cable,  seats, 
mattresses,  lamps  and  other  household 
furnishings.  Some  of  the  components 
(currently  about  20%)  incorporated  into 
RV's  are  sourced  libroad  including  those 
mentioned  above  and  additionally, 
rubber  and  plastic  hoses,  engines  parts, 
pumps,  pulley  tackles  and  hoists, 
transmissions  shafts  and  cranks,  cab 
chassis,  chassis,  speedometers,  and 
instrument  panel  clocks.  Hie  Class  C 
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micro-mini  RVs  are  built  on  a  foreign- 
sourced  light  pick-up  truck  cab/chassis 
(<6,000-lb.  GVW).  The  other  vehicles 
are  built  on  domestic  chassis. 

Zone  procedures  would  exempt 
Fairmont  from  Customs  duty  payments 
on  materials  used  in  production  for 
export.  On  domestic  sales  the  company 
would  be  able  to  choose  the  duty  rates 
that  apply  to  fmished  products  (2.5 — 3.2 
percent).  The  duty  rates  on  the  foreign 
materials  range  from  zero  to  17  percent. 
On  its  domestic  sales  of  micro-mini  RVs. 
the  company  would  be  able  to  choose 
the  lower  finished  vehicle  duty  rate  (2.5 
percent)  rather  than  the  pick-up  truck 
cab/chassis  rate  (25  percent).  The 
applicant  indicates  that  zone  savings 
would  help  Fairmont/Gulfstream 
improve  its  international 
competitiveness  and  increase  export 
sales.  The  Board  has  approved  (with 
restriction)  two  other  micro-mini  RV 
production  operations:  The  Forest  City, 
Iowa  facility  of  Winnebago  Industries, 
Inc.  (FTZ  Subzone  107 A.  49  FR  35971. 
9/13/84)  and  the  Ferris,  California 
facility  of  National  RV  (FTZ  Subzone 
50C,  55  FR  35159,  8/28/90). 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  approved  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce. 
Washington,  DC  20230;  Richard  Roster, 
District  Director,  U.S.  Customs  Service, 
North  Central  Region,  suite  217, 610 
South  Canal  Street,  Chicago,  Illinois 
60607;  and  Colonel  Richard  Kanda, 
District  Engineer.  U.S.  Army  Engineer 
District  Detroit,  Mc  Namara  Federal 
Building.  477  Michigan  Ave.,  Detroit, 
Michigan  48226. 

Comments  concerning  the  application 
are  invited  in  writing  from  interested 
parties.  They  should  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below  and  postmarked  on  or 
before  February  14. 1992. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  District  Director.  U.S. 
Department  of  Commerce.  Mid- 
Continental  Plaza  Bldg..  rm.  1406,  55  E. 
Monroe  St..  Chicago,  Illinois  60603. 
Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce.  14th  & 
Pennsylvania  Avenue,  NW..  room 
3716.  Washington,  DC  20230. 

Dated:  December  23, 1991. 
John  ].  Da  Ponte.  )r.. 

Executive  Sect-etary: 

|FR  Doc.  91-31310  Filed  12-31-«1;  8:45  am| 
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IDocket  81-911 

Foreign-Trade  Zone  17— Kansas  City, 
KN;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 

Board)  by  the  Greater  Kansas  City    

Foreign-Trade  Zone.  Inc.,  grantee  of  FTZ 
17.  Kansas  City.  Kansas,  requesting 
authority  to  expand  its  zone  to  include  a 
site  in  Leavenworth,  Kansas.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  November  6, 1991. 

FTZ  17  was  approved  on  December 
20, 1973  (Board  Order  97,  39  FR  26, 1/2/ 
74),  and  expanded  on  January  31, 1989 
(Board  Order  428.  54  FR  5992.  2/7/89).  It 
currently  consists  of  three  sites  in  the 
Kansas  City  area:  Site  1  (405,000  sq.  ft.) 
located  at  6500  Inland  Drive,  operated 
by  Americold  Corporation;  Site.2    ' 
(220.000  sq.  ft.)  located  at  S203  Speaker 
Road,  operated  by  Customized 
Transportation.  Inc.,  and  Site  3  (6  acres, 
76,000  sq.  ft.)  located  at  30  Funston 
Road,  operated  by  International  Transit 
and  Storage  Corporation. 

The  grantee  is  now  requesting 
authority  to  expand  the  zone  to  include 
a  site  (23  acres)  on  the  Missouri  River  at 
the  former  Missouri  Valley  Shipyard. 
1800  South  Second  Street,  Leavenworth. 
Kansas.  The  site  is  owned  and  operated 
by  Chem-Tronics,  Inc. 

No  manufacturing  requests  are  being 
made  at  this  time.  Such  approvals  would 
be  requested  from  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  Theodore 
Galantowicz.  District  Director.  U.S. 
Customs  Service.  North  Central  Region. 
7911  Forsythe  Boulevard.  Suite  625.  St. 
Louis.  Missouri  63105;  and,  Colonel 
Wilbur  H.  Boutin.  Jr..  District  Engineer. 
U.S.  Army  Engineer  District  Kansas 
City.  700  Federal  Building,  601  East  12th 
Street.  Kansas  City.  Missouri  64106- 
2896. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  February  18. 
1992. 


A  copy  of  the  application  is  available 
for  inspection  at  each  of  the  following 
locations: 
U.S.  Department  of  Commerce.  District 

Office.  601  East  12th  Street,  room  635, 

Kansas  City.  Missouri  64106. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3716. 

14th  ft  Pennsylvania  Avenue  NW., 

Washington,  DC  20230. 

Dated:  December  23, 1991. 
|ohn  |.  Da  Ponte,  |r.. 
Executive  Secretary. 
[FR  Doc.  91-31311  Filed  12-31-91: 8:45  am] 
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[Order  No.  S461 

Resolution  and  Order  Approving  the 
Application  of  tlw  Akron-Canton 
Regional  Airport  Autliortty  for  a 
Foreign-Trade  Zone  in  the  Akron- 
Canton,  OH,  Area 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  (he  application  of 
the  Arkron-Canton  Regional  Airport 
Authority,  filed  with  the  Foreign-Trade  Zones 
Board  (the  Board)  on  June  1. 1990,  requesting 
a  grant  of  authority  for  establishing, 
operating,  and  maintaining  a  general-purpose 
foreign-trade  zone  in  the  Akron-Canton. 
Ohio,  area  within  the  Cleveland/Akron 
Customs  port  of  entry,  the  Board,  finding  that 
the  requirements  of  the  Foreign-Trade  Zones 
Act.  as  amended,  and  the  Board's  regulations 
are  satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
Section  400.815  of  the  Board's  regulations,  as 
are  necessary  to  carry  out  the  zone  proposal, 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  District  Director  of  Customs,  the  U.S. 
Army  District  Engineer,  when  appropriate, 
and  the  Board's  Executive  Secretary.  Further, 
the  grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of  any 
manufacturing  operation  within  the  zone.  The 
Secretary  of  Commerce,  as  Chairman  and 
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Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  an  appropriate  Board 
Order. 

Whereas,  By  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u]  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  jurisdiction  of  the 
United  States: 

Whereas.  The  Akron-Canton  Regional 

Airport  Authority  (the  Grantee)  has 

made  application  (filed  June  1. 1990,  FTZ 
Docket  22-90,  55  FR  23956,  6/13/90)  in 
due  and  proper  form  to  the  Board. 
requesting  the  establishment,  operation, 
and  maintenance  of  a  foreign-trade  zone 
at  a  site  in  the  Akron-Canton,  Ohio, 
area,  within  the  Cleveland/ Akron 
Customs  port  of  entry;  I 

Whereas,  Notice  of  said  application 
has  been  ^iven  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard:  and. 

Whereas,  The  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied; 

Now,  Therefore,  The  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Zone  No.  181,  at  the  location  mentioned 
above  and  more  particularly  described 
on  the  maps  and  drawings 
accompanying  the  application  in  i 
Exhibits  IX  and  X,  subject  to  the  '   - 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  Regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  the  following  express  conditions 
and  limitations:  Activation  of  the 
foreign-trade  zone  shall  be  commenced 
by  the  Grantee  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  federal,  state, 
and  municipal  authorities. 

The  Grantee  shall  allow  oncers  and 
employees  of  the  United  States  free  and 
and  unrestricted  access  to  and 
throughout  the  foreign-trade  zone  site  in 
the  performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  within  the 
zone. 
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The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof,  The  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington,  DC  this  23  day 
of  December,  1991,  pursuant  to  Order  of 
the  Board. 

Foreign-Trade  Zones  Board. 
Robert  A.  Mosbacher, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

Attest: 
John  |.  Da  Ponte.  Jr.. 

Executive  Secretary. 

[FR  Doc.  91-31314  Filed  12-31-91;  8:45  am) 
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lOnterNaSSI] 

Approval  for  Expansion  of  Foreign- 
Trade  Zone  84;  Harris  County,  Texas 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Resolution  and 
Order: 

Whereas,  The  Port  of  Houston 
Authority,  Grantee  of  Foreign-Trade 
Zone  No.  84,  has  applied  to  the  Board 
for  authority  to  expand  its  general- 
purpose  zone  in  Harris  County,  Texas, 
within  the  Houston  Customs  port  of 
entry; 

Whereas,  The  application  was 
accepted  for  filing  on  October  4, 1991, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  on  October 
11. 1991  (Docket  58-91,  56  FR  51373); 

Whereas,  An  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval: 

Whereas,  The  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Harris  County  area:  and. 

Whereas,  The  Board  has  found  that 
the  requirements  of  the  Foreign-Trade 


Zones  Act,  as  amended,  and  the  lioard's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  The  Qoard  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  on  October  4, 1991, 
subject  to  the  Act  and  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10/8/91),  including  Section  400.28. 

Signed  at  Washington.  DC.  this  24th  day  of 
December,  1991. 
Alan  M.  Dana, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Chairman.  Committer  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attest:  r 

John  J.  Da  Ponte.  Jr., 

Executive  Secretary. 

|FR  Doc.  91-31313  Filed  12-31-91;  8:45  am] 
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[Order  Na  550) 

Resolution  and  Order  Approving  the 
Application  of  Foreign  Trade  Zone  of 
Central  Texas,  Inc.  for  a  Foreign-Trade 
Zone  in  ttie  Austin,  TX,  Area 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Foreign  Trade  2rone  of  Central  Texas. 
Inc..  filed  with  the  Foreign-Trade  Zones 
Board  (the  Board)  on  April  26, 1991. 
requesting  a  grant  of  authority  to  establish  a 
genera  I -purpose  foreign-trade  zone  consisting 
of  seven  sites  in  the  Austin,  Texas,  Customs 
port  of  entry  area,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act, 
as  amended,  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application. 

The  approval  is  subject  to  the  FTZ  Act  and 
the  FTZ  Board's  regulations  (as  revised,  56 
FR  50790-50808, 10-8-91),  including  Section 
400.2a  The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the  Board, 
is  hereby  authorized  to  issue  an  appropriate 
Board  Order. 

Whereas,  By  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
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other  purposes,"  a>  amended  (19  U.S.C 
81a-81u]  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  ia  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  The  Foreign  Trade  Zone  of 
Central  Texas,  Inc.  (the  Grantee),  a 
Texas  not-for-profit  corporation,  has 
made  application  (filed  4-26-91.  FTZ 
Docket  2»-91, 56  FR  21127, 5-7-91)  to  the 
Board,  requesting  the  establishment  of  a 
foreign-trade  zone  at  certain  sites  in  the 
Austin,  Texas,  Customs  port  of  entry 
area; 

Whereas,  Notice  of  said  application 
has  been  published  in  the  Federal 
Register  and  public  comment  has  been 
invited;  and. 

Whereas,  The  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied: 

Now.  Therefore,  The  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  as  Foreign-Trade  Zone  163, 
at  the  sites  described  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50606. 10-6-91),  including  §  400.28. 

Signed  at  Washington,  DC  this  23rd  day  of 
December  1991. 
Foreign-Trade  Zones  Board. 
Robert  A.  MosbsdiM, 
Secretary  of  Commerce.  Chairman  and 
Executive  Officer. 

Attest: 
John  |.  Da  Poole,  ft.. 
Executive  Secretary.  , 

[FR  Doc.  W-31312  Filed  12-31-«1;  8:45  am] 
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Intematiofwl  Trade  Administration 
[A-S68-i20] 

Preliminary  Determination  of  Sales  at 
Less  TTian  Fair  Value  and 
Postponement  of  nntf  Antidumping 
Duty  Determination:  New  Minhrans 
From  Japan 

agency:  Import  Adioinistration. 
International  Trade  Administration. 
Department  of  Commerce. 
EPFECmw  DATE  December  31, 1991. 
Fow  wwrmgw  wromanow  contact: 
James  Maeder,  Offioe  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Qmstitution  Avenue,  NW., 
Wa^ington,  DC  20230;  tdephooe  (202) 
377-4929. 


raELUMNAIIY  oetemmnation: 
Backgrouod 

Since  the  notice  of  initiation  on  June 
26, 1991  (56  FR  29221),  the  following 
events  have  occurred. 

On  July  10, 1961.  the  petitioners  (Ford 
Motor  Company,  General  Motors 
Corporation,  and  Chrysler  Corporation) 
requested  that  the  criteria  by  which  to 
determine  whether  a  v^ide  is  a 
minivan  (and,  thus,  within  the  scope  of 
this  investigation)  be  amended  from  that 
proposed  in  their  petition  and  set  forth 
in  our  notice  of  initiation.  Hie 
petitioners  stated  that  this  request  was 
made  in  order  to  ensure  that  the 
investigation  cover  the  range  of 
merchandise  that  diey  consider  to  be 
minivans,  including  Uie  Mitsubishi  Expo 
and  Expo  LRV.  See,  "Scope  of 
Investigation"  section  of  this  notice. 

On  July  15, 1991,  the  Intematioaal 
Trade  Commission  (ITC)  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  being  materially  injured  by 
reason  of  imports  of  new  minivans  from 
Japan. 

On  July  19. 1991,  we  decided  that  the 
period  of  investigation  (POI)  for  both 
respondents  in  this  investigation.  Mazda 
Motor  Corporation  and  Mazda  Motor  of 
America,  Inc.  (collectively  Mazda]  and 
Toyota  Motor  Corporation  and  Toyota  - 
Motor  Sales,  U.S.A.,  Inc.  (collectively 
Toyota],  should  begin  and  end  two 
months  earlier  than  the  normal  POL  [i-e., 
October  1. 1990.  through  March  31, 1991). 
Subsequently,  pursuant  to  requests  by 
both  respondents,  we  accepted 
additional  comments  on  the  issue.  On 
August  12. 1991,  we  amended  our  earlier 
decision  and  decided  to  use  an  extended 
POI  for  Mazda  (October  1, 1990,  through 
May  31, 1991)  and  the  standard  six- 
month  POI  for  Toyota  (December  \, 
1990,  through  May  31. 1991).  See.  the 
"Period  of  Investigation"  section  of  this 
notice. 

On  July  22, 1991,  we  presented 
questionnaires  to  Mazda  and  Toyota, 
which  together  accounted  for  more  than 
60  percent  of  exports  by  volume  to  the 
United  States  during  the  period  relevant 
to  the  investigation,  in  accordance  with 
19  CFR  353.4^b).  On  August  5, 1991.  we 
received  responses  to  section  A  of  the 
questionnaire  from  Mazda  and  Toyota 
which  contained  general  background 
information.  On  August  7, 1991,  we 
presented  section  D  of  the  questionnaire 
relating  to  constructed  value  (CV)  to 
Mazda  and  Toyota. 

On  August  6. 1991,  Mitsubishi  Motors 
Corporation  and  Mitsubishi  Motor  Sales 
of  America,  Inc.  (cdlectirely 
"Mitsnbishi'*)  requested  that  the 
Department  darify  that  the  Mitsubishi 
Expo  veindes,  which  began  entering  the 


United  States  in  Fall  1991,  are  not 
minivans.  See,  the  "Scope  of 
Investigation"  section  of  this  notice  for 
further  discussion. 

On  August  21, 1991.  we  presented 
section  E  of  the  questionnaire  relating  to 
further  manufacturing  in  the  United 
States  to  Mazda. 

On  August  26, 1991,  we  issued  section 
A  deficiency  letters  to  Mazda  and 
Toyota.  On  September  4, 1991,  we 
received  Mazda's  response  to  sections 
B,  C.  D,  and  E  and  Toyota's  response  to 
sections  B.  C  and  D  of  the  questionnaire. 
In  addition  to  the  requested  data.  Mazda 
submitted  Canadian  sales  data  and 
sales  data  based  on  the  standard  six- 
month  POI.  We  did  not  analyze  the 
Canadian  sales  data  or  six-month  POI 
sales  data  submitted  by  Mazda  because 
we  have  determined  that  the  home 
market  was  viable  and  that  an  eight- 
month  POI  is  more  appropriate  for 
Mazda.  Mazda  has  submitted  further 
arguments  for  using  these  data.  On 
September  10, 1991,  Mazda  and  Toyota 
submitted  their  responses  to  the 
Department's  section  A  deficiency 
letters.  On  September  20. 1991,  we 
issued  a  second  deficiency  letter  U>  each 
respondent  We  received  Toyota's 
response  to  this  letter  on  October  4. 
1991.  and  Mazda's  response  on  October 
7,1991. 

On  October  22, 1991.  pursuant  to 
petitioners'  request,  we  published  a 
notice  of  postponement  of  the 
preliminary  determination  until  not  later 
than  December  27. 1991  (56  FR  54561).  in 
accordance  with  19  CFR  353.15(c). 

Mazda,  on  October  24. 1991.  requested 
that  the  final  determination  be 
postponed  a  minimum  of  three  weeks  if 
the  preliminary  determination  was 
affirmative  so  that  verification  could  be 
moved  to  a  later  date  to  avoid 
scheduling  conflicts.  Toyota,  on  October 
25, 1991.  made  a  similar  request  See.  the 
"Postponement  of  Final  Determination" 
section  of  dits  notice  for  fiirther 
discussion. 

On  October  30, 1991,  we  issued  an 
additional  deficiency  letter  to  each 
respondent.  On  November  13, 1991,  we 
received  Mazda's  and  Toyota's 
responses  to  these  deficiency  letters. 

On  November  4, 1991,  and  November 
12, 1991,  petitioners  submitted  timely 
allegations  that  Toyota  and  Mazda, 
respectively,  had  made  sales  in  the 
home  market  below  the  cost  of 
production  (COP).  On  November  15, 
1991,  we  initiated  a  COP  investigation  of 
Toyota's  home  market  sales  aiid  issued 
a  COP  questionnaire  to  Toyota.  On 
November  25. 1991.  we  received 
Toyota's  response  to  this  COP 
questionnaire.  On  November  27,  we 
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initiated  a  COP  investigation  of  Mazda 
and  issued  a  COP  questionnaire  to 
Mazda.  On  December  10, 1991,  we 
received  Mazda's  response  to  this  COP 
questionnaire.  Toyota's  COP  data, 
received  earlier  than  Mazda's,  were 
received  in  tinie  for  analysis  and  use  in 
this  preliminary  determination. 
Although  we  were  unable  to  do  so  in 
time  for  the  preliminary  determination, 
we  will  analyze  Mazda's  COP 
information  for  the  final  determination. 

On  October  24,  November  5, 
November  7,  and  December  4, 1991, 
petitioners  alleged  that  Toyota's 
reported  adjustments  for  differences  in 
merchandise  (difmers)  were  distorted 
because  the  transfer  prices  between 
Toyota  and  its  related  suppliers  were 
distorted,  Oji  October  29.  November  6, 
November  8.  and  November  12, 1991. 
Toyota  countered  petitioners' 
assertions,  arguing  that  there  was  no 
distortion  in  the  transfer  prices  and  that 
the  difmers  reflected  the  costs  of  actual 
physical  differences.  On  December  31, 
1991.  after  considering  the  arguments  of 
petitioners  and  Toyota,  and  based  on 
our  own  analysis  of  Toyota's  data,  we 
determined  that  it  was  appropriate  to 
collect  additional  information  regarding 
Toyota's  related  suppliers.  Accordingly, 
on  December  13, 1991,  we  issued  a 
supplemental  questionnaire  to  Toyota. 
See,  Memorandum  from  Deputy 
Assistant  Secretary  Sailer,  to  Assistant 
Secretary,  Alan  M.  Dunn,  dated 
December  13, 1991,  for  a  detailed 
discussion  of  this  issue.  Finally, 
petitioners  requested  that  we  disallow 
Toyota's  reported  difmers  for  purposes 
of  the  preliminary  determination.  At  this 
time  we  determine  that  there  is 
insufficient  justification  on  the  record  to 
reject  Toyota's  difmers  for  the 
preliminary  determination.  We  Will 
continue  to  examine  Toyota's  difmer 
claims,  and,  if  appropriate,  make 
adjustments  for  the  final  determination. 

We  received  numerous  comments 
from  all  parties  immediately  prior  to  the 
preliminary  determination  submitted  too 
late  to  be  considered  for  the  preliminary 
determination.  We  will,  however, 
consider  these  comments  for  purposes  of 
the  final  determination. 

Scope  of  Investigation 

The  products -covered  by  this 
investigation  are  new  minivans  from 
Japan.  In  the  notice  of  initiation  we 
stated  that  we  would  continue  to 
consider  the  defmition  of  a  minivan  and 
would  refme  it,  if  necessary.  We 
received  comments  from  all  the  parties, 
as  noted  in  the  "Background"  section  of 
this  notice.  Based  in  part  on  these 
comments,  we  refined  the  defmition  of  a 
minivan.  See,  Memorandum  from 


Deputy  Assistant  Secretary  Sailer,  to 
Assistant  Secretary  Dunn,  dated 
December  13, 1991.  for  a  detailed 
discussion  of  this  issue. 

For  purposes  of  this  investigation,  a 
new  minivan  is  deflned  as  an  on- 
highway  motor  vehicle  which  generally 
has  the  following  characteristics: 

(1)  A  cargo  capacity  behind  the  front 
row  of  seats  that  is  100  cubic  feet  or 
greater  and  less  than  200  cubic  feet; 

(2)  A  body  structure,  width  and  seat 
configuration  capable  of  providing  full 
walk-through  mobility  from  the  front 
seat  row  to  the  third  seat  row.  or  at  least 
partial  walk-through  mobility  from 
either  (a)  the  front  seat  row  to  the 
second  seat  row  or  (b)  the  second  seat 
row  to  the  third  seat  row; 

(3)  A  hood  that  is  sloping  and  a  short 
distance  from  the  cowl  to  the  front 
bumper  relative  to  the  overall  length  of 
the  vehicle; 

(4)  A  gross  vehicle  weight  that  is  less 
than  6.000  pounds; 

(5)  A  height  that  is  between  62  and  75 
inches; 

(6)  A  single,  box-like  structure  that 
envelopes  both  the  space  for  the  driver 
and  front-seat  passenger  and  the  rear 
space  (which  has  flat  or  nearly  flat 
floors  and  is  usable  for  carrying 
passengers  and  cargo);  and, 

(7)  A  rear  side  passenger  access  door 
(or  doors)  and  a  rear  door  (or  doors)  that 
provide  wide  and  level  access  to  the 
rear  area. 

A  vehicle  does  not  necessarily  have  to 
meet  all  seven  criteria  to  be  considered 
a  minivan.  We  will  compare  the 
physical  characteristics  of  vehicles  with 
the  above  criteria  and  determine  on  a 
case-by-case  basis  whether  a  vehicle 
shares  enough  physical  characteristics 
with  minivans,  as  described  by  the 
above  seven  criteria,  to  be  considered  a 
minivan.  While  we  consider  all  seven  of 
the  above  criteria  important  in 
determining  whether  a  vehicle  is  a 
minivan,  we  consider  the  criteria  which 
reflect  a  measurement  of  interior  space 
(cargo  capacity,  walk-through 
capability,  and  cowl  length)  to  be  of 
primary  importance. 

We  have  examined  petitioners' 
contentions  that  the  Mitsubishi  Expo 
and  Expo  LRV  are  within  the  scope  of 
this  investigation  and  Mitsubishi's 
request  that  these  vehicles  be  excluded 
from  the  scope.  Our  preliminary 
determination  is  that  the  Expo  and  Expo 
LRV,  when  analyzed  by  reference  to  the 
seven  scope  criteria,  cannot  be 
considered  minivans.  Accordingly, 
although  specifically  named  in  the 
petition,  the  Expo  and  Expo  LRV  are  not 
within  the  class  or  kind  of  merchandise 
subject  to  this  investigation.  Since  there 


is  no  allegation  of  less  than  fair  value 
sales  for  any  vehicle  other  than 
,  minivans,  no  investigation  of  any  other 
vehicle  is  warranted.  See,  Memorandum 
from  Director,  Office  of  Antidumping 
Investigations,  Richard  W.  Moreland,  to 
Deputy  Assistant  Secretary  Sailer,  dated 
December  19, 1991.  for  a  detailed 
discussion  of  this  issue. 

Minivans  are  currently  classifiable 
under  either  subheading  8703  or 
subheading  8704  of  the  Harmonized 
Tariff  Schedule  (HTS).  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  petition  in  this  investigation  was 
filed  on  May  31. 1991.  Pursuant  to  19 
CFR  353.42(b)(1).  the  standard  POI  for 
this  investigation  is  December  1, 1990. 
through  May  31, 1991.  However,  in  the 
petition  and  in  subsequent  submissions 
dated  July  15  and  July  16, 1991, 
petitioners  requested  that  we  begin  and 
end  the  POI  two  months  earlier  [i.e., 
October  1. 1990.  through  March  31. 1991), 
Petitioners  gave  three  reasons  for  this 
request:  (1)  To  capture  all  pos^sale  price 
adjustments  which  occur  on  sales  of 
minivans;  (2)  to  account  for  the 
possibility  of  seasonal  price  variations; 
and  (3)  to  account  for  potential  price 
manipulation  by  respondents  which  may 
have  been  triggered  by  media 
speculation  in  Japan  of  a  possible 
antidumping  petition  prior  to  its  filing. 

Mazda  and  Toyota  objected  to 
petitioners'  request,  stating  that  all  post- 
sale  price  adjustments  corresponding  to 
sales  during  the  standard  POI  would  be 
reported  during  the  course  of  the 
investigation.  Toyota  further  argued  that 
petitioners  had  not  provided  factual 
support  for  the  reasons  for  their  request. 

As  noted  in  the  "Background"  section 
of  this  notice,  on  July  19, 1991,  we 
decided  that  the  POI  for  both  Mazda 
and  Toyota  should  be  October  1. 1990, 
through  March  31, 1991.  Pursuant  to 
requests  by  the  parties,  however,  we 
reopened  the  issue  and  solicited 
additional  comments  from  all  parties. 
We  also  collected  information  regarding 
pricing  data  which  respondents  had 
submitted  to  the  ITC. 

Based  on  our  analysis  of  these 
additional  comments  and  the  pricing 
data,  we  reconsidered  our  July  19, 1991. 
decision.  On  August  12, 1991.  we 
determined  that  there  was  a  clear 
indication  that  Mazda's  pricing  was 
seasonal  and  that  expanding  the  POI  liy 
two  months  to  encompass  October  1. 
1990,  through  May  31. 1991.  would  most 
appropriately  capture  Mazda's  pricing 
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practices.  We  also  determined  that  there 
was  no  factual  basis  on  the  record  for 
modifying  the  standard  POI  (December 
1.  igga  through  May  31, 1991}  wiUi 
respect  to  Toyota. 

SikA  or  Similar  Conpaiisons 

We  have  determined  for  purposes  of 
the  preliminary  determination  that 
minivans  comprise  a  single  category  of 
"such  or  similar"  merchandise.  We 
considered  comments  from  all  parties  as 
to  the  appropriate  basis  for  establishing 
product  similarity.  We  determined  that 
petitioners'  suggestion  that  we  base 
similarity  on  the  five  characteristics  of: 
(1)  Platform  type;  (2)  body  style;  (3) 
engine  tizr,  (4)  type  of  drivei^nd  (5) 
transmission  type,  was  the  inw^ 
appropriate  method.  See,  app^ix  V  of 
the  July  22, 1991,  questionnaire. 

Fair  Value  CoBiparisoas 

To  determine  whether  sales  of  new 
minivans  from  Japan  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  maricet  value 
HFMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

We  compared  U.S.  sales  of  new 
minivans  to  sales  of  similar  minivans 
sold  in  Japan.  For  Mazda,  we 
determined  that  fleet  sales  and  non-fleet 
sales  were  made  at  different  levels  of 
trade.  Therefore,  where  possible,  we 
made  comparisons  at  the  same  level  of 
trade. 

Where  we  found  no  similar 
merchandise  in  the  home  market  with 
an  adjustment  for  physical  difference  of 
less  than  20  percent  of  the  total  cost  of 
manufacturing  (COM)  of  the  U.S. 
vehicle,  we  used  CV  as  the  basis  for 
FMV.  Petitioners  (on  August  3a  1991} 
and  Toyota  (on  September  4  and  26, 
1991)  suggested  that  the  Department 
should  consider  comparisons  where  the 
difference  was  greater  than  20  percent. 
However,  we  determined  that  neither 
party  had  provided  adequate 
justification  for  this  approach. 

United  Stetes  Prico 

Mazda 

Mazda  made  sales  in  the  United 
States  to  unrelated  dealers  and  to  an 
unrelated  distributor.  For  sales  to 
dealers,  we  based  USP  on  exporter's 
sales  price  (ESP)  in  accordance  with 
section  772(c)  of  the  Tariff  Act  of  193a 
as  amended  (the  Act),  because  (1)  these 
sales  were  made  after  importation  into 
the  United  States.  (2)  the  subject 
merchandise  was  inteoduced  into  the 
inventory  of  Mazda's  related  U,S.  selliog 
agent  and  (3)  Mazda's  related  U^  sales 
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agent  acted  as  more  than  a  processor  of 
sales-related  documentation  aitd 
communicatioa  link  with  unrelated  U.S. 
customers. 

For  sales  to  Mazda's  distributor,  we 
also  based  USP  or  ESP,  although  the 
sales  were  made  prior  to  importation, 
because  the  minivans  sold  to  the 
distributor  were  handled  by  Mazda's 
related  U^  sales  agent  who  acted  as 
more  than  a  processor  of  sales-related 
documentation  and  a  conHnuntcation 
link  with  the  unrelated  U.S.  customer. 
We  excluded  from  our  analysis  sales 
made  to  unrelated  dealers  in  Puerto  Rico 
as  well  as  sales  made  to  related  dealers 
in  the  United  States  because  these  sales 
accounted  for  a  negligible  quantity  of 
Mazda's  sales. 

We  calculated  ESP  based  on  delivered 
prices  to  unrelated  customers  in  the 
United  States.  We  made  additions  to 
USP,  where  appropriate,  for  interest 
revenue  received  by  Mazda  on  the  sale 
of  minivans,  revenue  received  for  pml- 
processing  and  transportation,  and 
credit  for  a  reduction  in  U.S.  duties  paid 
on  U.S.  components  incorporated  into 
the  imported  vehicle.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  foreign  brokerage 
and  handling,  ocean  freight  marine 
insurance,  U.S.  duty,  U.S.  inland  freight 
U.S.  brokerage  and  handling,  and  harbor 
maintenance  fees,  in  accordance  with 
section  772(d)(2)  of  the  Act.  We  made 
deductions,  where  appropriate,  for  post- 
sale  incentives.  We  recalculated  the 
amount  reported  for  q^e  of  Mazda's 
incentive  programs,  the  "Holiday  Magic 
Salesman"  program,  to  reflect  the 
average  per-unit  amount  paid  on  all 
eligible  vehicle  lines  because  Mazda 
made  no  distinction  between  vehicle 
lines  under  the  program. 

In  accordance  with  section  772(e)(2)  of 
the  Act  we  made  additional 
adjustments,  where  appropriate,  for 
credit  expenses,  flooring  expenses,  the 
gain  or  loss  associated  with  the  resale  of 
vehicles  sold  to  major  rental  car 
companies  (repurchase  expenses), 
advertising  expenses,  warranty 
expenses,  dealer  holdback  charges, 
Mazda  Dealer  Association  payments, 
payments  for  pre-delivery  inspections, 
port  changes,  other  expenses  which 
include  the  purchase  and  placement  of 
portfolios  and  floor  mats  into  the 
imported  vehicle  and  the  payment  of  a 
wholesale  tax  on  vehicles  sold  to 
Hawaiian  dealers,  product  Uability 
premium  expenses,  indirect  selling 
expenses,  and  inventory  carrying  costs. 

Mazda  reported  credit  expenses  for 
sales  to  the  majority  of  its  dsalers  based 
on  an  average  U^.  price.  We 
recalculated  credit  expenses  for  these 


sales  based  on  the  prices  reported  in 
Mazda's  U.S.  sales  listing. 

Mazda  reported  its  repurchase 
expenses  as  direct  advertising  expenses 
and  allocated  them  over  all  sales.  We 
reclassified  these  expenses  as  sales- 
speclHc  expenses.  We  then  calculated 
repurchase  expenses  as  the  price 
received  when  the  vehicle  was  resold 
less  than  the  repurchase  price  paid  to 
the  rental  company  and  all  expenses 
associated  with  the  resale  and  reduced 
advertising  expenses  accordingly.  See, 
Memorandum  to  Assistant  Secretary 
Dunn,  from  Deputy  Assistant  Secretary  . 
Sailer,  dated  December  13, 1991. 

Mazda  reported  per  unit  warranty 
costs  as  POI  warranty  expenses  divided 
by  the  number  of  sales  since  the 
introduction  of  the  MPV  (its  minivan 
model)  in  the  home  market.  However, 
we  recalculated  Mazda's  warranty 
expenses,  to  reflect  only  POI  experience, 
by  dividing  the  value  of  POI  claims  by 
the  volume  of  POI  retail  sales. 

We  used  best  information  available 
(BIA)  to  calculate  pre-delivery 
inspection  expenses  because  a 
significant  number  of  die  expenses 
reported  in  Mazda's  sales  listing  did  not 
correspond  to  the  information  provided 
in  Mazda's  narrative  response.  As  BIA, 
we  used  the  highest  pre-delivery 
inspection  amount  reported  in  Mazda's 
narrative  response  for  any  dealer. 

In  accordance  with  section  772(e)(1)  of 
the  Act.  we  deducted  from  USP  arm's- 
length  commissions  paid  to  related 
parties. 

We  also  deducted  all  value  added  to 
the  minivan  after  importation,  pursuant 
to  section  772(e)(3)  of  the  Act  The  U.S. 
value  added  consists  of  the  costs 
associated  with  the  production  and  sale 
of  the  minivan  and  a  proportional 
amount  of  profit  or  loss  related  to  the 
value  addeid.  Profit  or  loss  was 
calculated  by  deducting  from  the  sales 
price  of  the  minivan  all  production  and 
selling  costs  incurred  by  the  company 
for  the  minivan.  The  total  profit  or  loss 
was  then  allocated  proportionately  to  all 
components  of  cost.  Only  the  profit  or 
loss  attributable  to  the  value  added  was 
deducted.  In  determining  the  costs 
incurred  to  produce  the  minivan,  we 
included  (1)  the  costs  of  manufacture  for 
each  component  (2)  movement 
expenses  for  eadi  component,  and  (3) 
general  expenses,  including  selling, 
general  and  administrative  expenses, 
research  and  development  (RAD) 
expenses,  snd  interest  expenses. 

For  comparisons  in  which  FMV  was 
based  on  home  market  prices  we  added 
to  net  unit  price  the  amount  of  value- 
added  tax  (VAT)  that  is  not  collected  by 
reason  of  exportation  of  the 
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merchandise  to  the  United  States,  in 
accordance  with  section  772(d)(1)(C)  of 
the  Act. 


Toyota 

Toyota  had  sales  in  the  United  States 
to  unrelated  dealers  and  unrelated 
distributors,  associates,  and  veitdors. 
For  all  ^les,  we  based  USP  on  ESP  in 
accordance  with  section  772(c)  of  the 
Act  because  Toyota's  related  U.S.  sales 
agent  acted  as  more  than  a  processor  of 
sales-related  documentation  and 
communication  link  with  unrelated  U.S. 
customers.  We  excluded  from  our 
analysis  sales  made  fo  unrelated 
distributors  in  Hawaii  and  Puerto  Rico, 
as  well  as  sales  made  to  a  related 
dealer,  because  these  sales  accounted 
for  a  negligible  portion  of  Toyota's  sales 
quantities. 

We  calculated  ESP  based  on  delivered 
prices  to  unrelated  customers  in  the 
United  States.  We  made  additions  to 
USP  for  freight  charges  paid  to  Toyota 
by  distributors  and  dealers  and  retail 
sale  processing  charges.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  foreign  inland 
insurance,  foreign  brokerage  and 
handling,  foreign  loading,  ocean  freight, 
marine  insurance,  U.S.  duty,  U.S.  inland 
freight,  U.S.  brokerage,  U.S.  wharfage 
and  handling,  harbor  maintenance  and 
merchandise  processing  fees,  port  of 
entry  services,  pre-delivery  services, 
sur\'ey  costs,  and  additional^ 
miscellaneous  movement  charges,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  In  addition,  we  made  deductions, 
where  appropriate,  for  discounts, 
rebates,  and  post-sale  billing 
adjustments. 

In  accordance  with  section  772(e)(2)  of 
the  Act,  we  made  additional  deductions, 
where  appropriate,  for  credit  expenses, 
advertising  expenses,  warranty 
expenses,  royalties,  courtesy  delivery 
reimbursements,  bank  charges,  other 
direct  selling  expenses,  indirect  selling 
expenses,  and  inventory  carrying  costs. 

We  recalculated  inventory  carrying 
costs  and  imputed  credit  expenses  by 
using  as  the  time  in  inventory  the  period 
between  the  date  of  production  and  the 
date  of  sale,  and  as  the  time  during 
which  Toyota  extended  credit  to  its 
customer  the  period  between  the  date  of 
sale  and  the  date  of  payment.  Where 
Toyota  deducted  profits  for  expenses 
incurred  on  services  performed  by 
related  parties,  we  added  the  profits 
back  into  the  expenses. 

We  also  deducted  all  value  added  to 
the  minivan,  pursuant  to  section, 
772(e)(3)  of  the  Act.  The  value  added 
consists  of  the  costs  associated  with  the 
production  and  sale  of  the  minivan  and 
a  proportional  amount  of  profit  or  loss 


related  to  the  value  added.  Profit  or  loss 
was  calculated  by  deducting  from  the 
sales  price  of  the  minivan  all  production 
and  selling  costs  incurred  by  the 
company  for  the  minivan.  The  total 
profit  or  loss  was  then  allocated 
proportionately  to  all  components  of 
cost.  Only  the  profit  or  loss  attributable 
to  the  value  added  was  deducted.  In 
determining  the  costs  incurred  to 
produce  the  minivan,  we  included  (1)  the 
costs  of  manufacture  for  each 
compon^,  (2)  movement  expenses  for 
each  component,  and  (3)  general 
expenses,  including  selling,  general,  and 
administrative  expenses,  R&D  expenses, 
and  interest  expenses. 

For  comparisons  in  which  FMV  was 
based  on  home  market  prices  we  added 
to  net  unit  price  the  amount  of  VAT  that 
is  not  collected  by  reason  of  exportation 
of  the  merchandise  to  the  United  States, 
in  accordance  with  section  772(d)(1)(C) 
of  the  Act. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  new  minivans  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV,  we  compared 
the  volume  of  home  market  sales  of  new 
minivans  to  the  volume  of  third  country 
sales  of  new  minivans,  in  accordance 
with  section  773(a)(1)  of  the  Act.  Both 
Mazda  and  Toyota  had  viable  home 
markets  with  respect  to  sales  of  new 
minivans  during  the  POI. 

Mazda 

As  noted  in  the  "Background"  section, 
in  response  to  our  COP  investigation,  we 
received  Mazda's  COP  data  on 
December  10, 1991.  We  were  unable, 
however,  to  analyze  the  information  for 
purposes  of  the  preliminary 
determination.  We  will  examine  cost 
information  at  verification  and 
incorporate  the  results  into  the  final 
determination. 

We  excluded  froiii  our  analysis  sales 
made  to  employees  in  the  home  market 
because  these  sales  were  outside  the 
ordinary  course  of  trade  and  accounted 
for  a  negligible  quantity  of  Mazda's 
sales.  For  purposes  of  this  preliminary 
determination,  we  included  sales  to 
related  customers,  pursuant  to  19  CFR 
353.45,  since  we  preliminarily  determine 
that  the  prices  paid  by  those  customers 
were  comparable  to  the  prices  paid  by 
unrelated  customers. 

Where  FMV  was  based  on  home 
market  prices,  we  calculated  FMV  based 
on  delivered  prices  to  related  and 
unrelated  dealers  in  the  home  market.  . 
We  made  deductions,  where 
appropriate,  for  dealer  incentives  and 
inland  freight.  Mazda  reported  an 
average  POI  inland  freight  expense 


based  upon  monthly  average  expenses. 
Rather  than  use  the  average  POI  figure, 
we  used  the  monthly  average  freight 
expenses  in  our  calculations  because  we 
determined  they  more  accurately 
represented  Mazda's  freight  expenses. 
We  also  made  deductions,  where 
appropriate,  for  credit  expenses, 
warranty  expenses,  advertising 
expenses,  and  pre-delivery  inspection 
expenses. 

Mazda  reported  credit  expenses 
based  on  gross  home  market  prices 
including  VAT.  We  recalculated  credit 
expenses  to  exclude  the  VAT  amounts. 

Regarding  warranty  expenses.  Mazda 
claimed  a  "start-up"  adjustment  to 
account  for  the  fact  that  its  home  market 
minivan  had  been  introduced  more 
recently  in  Japan  than  in  the  United 
States.  We  disallowed  Mazda's  start-up 
claim  because  it  was  based  on  U.S. 
warranty  experience,  without  adjusting 
for  differences  in  warranty  terms  or 
driving  conditions  between  the  markets. 
In  addition,  Mazda  reported  POI 
warranty  expenses  divided  by  the 
number  of  sales  since  the  introduction  of 
the  MPV  in  the  home  market.  We 
recalculated  Mazda's  warranty 
expenses  to  reflect  POI  experience  only 
by  dividing  the  value  of  POI  claims  by 
the  volume  of  POI  retail  sales. 

We  also  deducted  indirect  selling 
expenses,  including  inventory  carrying 
costs  and  other  indirect  selling 
expenses.  The  deduction  for  home 
market  indirect  selling  expenses  was 
capped  by  the  amount  of  indirect  selling 
expenses  incurred  and  commissions 
paid  on  U.S.  sales,  in  accordance  with 
19  CFR  353.56(b).  We  made  a 
circumstance  of  sale  adjustment  for 
'  VAT-incurred  on  home  market  sales  and 
not  on  export  sales. 

Where  appropriate,  we  made 
adjustments  to  FMV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with  19 
CFR  353.57. 

Finally,  Mazda  claimed  a  level  of 
trade  adjustment  for  price  comparisons 
between  home  market  sales  to  dealers 
and  U.S.  sales  to  Mazda's  U.S. 
distributor,  in  accordance  with  19  CFR 
353.58.  We  disallowed  this  claim 
because  Mazda  based  its  claim  solely 
on  U.S.  experience,  failing  to  provide 
any  home  market  data  necessary  to 
quantify  the  adjustment.  This  is 
consistent  with  Fundicao  TypySA.  v. 
United  States,  678  F.  Supp.  898  (CIT 
1988),  affd,  859  F.2d  915  (Fed  Cir.  1988) 
(upholding  ITA's  denial  of  level  of  trade 
adjustment  where  plaintiffs  failed  to 
provide  home  market  data  to  quantify 
the  adjustment). 
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Where  FMV  was  based  on  CV,  we 
calculated  CV  as  the  cost  of  materials 
and  fabrication  of  the  merchandise 
exported  to  the  United  States,  plus 
general  expenses  and  profit.  We  used 
Mazda's  CV  data  except  in  the  following 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued: 

1.  We  recalculated  Mazda's  reported 
financing  costs  to  reflect  the  net  interest 
expense  incurred  by  the  consolidated 
group  of  Mazda  companies. 

2.  Mazda's  reported  profit  for  CV  was 
calculated  as  the  difference  between 
home  market  minivan  sales  prices  and 
the  total  costs  incurred  for  those  sales. 
Included  as  a  cost  element  were 
imputed  credit  and  inventory  canying 
cost  figures.  We  revised  the  company's 
home  market  profit  calculation  by 
excluding  these  imputed  figures  and 
replacing  them  with  Mazda's  actual 
financing  costs. 

In  accordance  with  section 
773(e)(l)(B)(i)  of  the  Act  we  used 
Mazda's  reported  general  expenses, 
adjusted  as  detailed  above,  because 
they  exceeded  statutory  minimum  of  10 
percent  of  COM.  For  profit,  since  the 
recalculated  home  market  amoimt  was 
greater  than  the  statutory  minimum  of 
eight  percent  of  COP,  we  used  the 
revised  figure. 

We  made  circumstance  of  sale  (COS) 
adjustments  to  CV,  where  appropriate, 
for  credit  expenses,  warranty  expenses, 
advertising,  and  pre-delivery  inspection 
expenses.  We  also  deducted  indirect 
selling  expenses,  including  inventory 
carrying  costs,  and  other  indirect  selling 
expenses.  The  deduction  for  home 
market  indirect  expenses  incurred  and 
commissions  paid  on  U.S.  salest  in 
accordance  with  19  CFR  353.56(b). 

Toyota  ' 

We  investigated  whether  sales  by 
Toyota  were  made  in  the  home  market 
at  less  than  the  cost  of  production.  We 
compared  home  market  ex-factory  sales 
prices  to  the  COP  in  all  cases.  We  found 
that  less  than  90  percent  but  more  than 
10  percent  of  sales  were  made  at  prices 
above  the  COP  and  considered  only  the 
above-cost  sales  as  a  basis  for 
determining  FMV. 

We  used  Toyota's  data  and  calculated 
the  COP  as  a  sum  of  materials  and 
fabrication  of  the  merchandise  sold  in 
the  home  market,  plus  general  expenses. 

Where  FMV  was  based  on  home 
mariiet  prices,  we  calculated  FMV  based 
on  ex-factory  prices  to  related  and 
unrelated  dealers  in  the  home  market. 
We  made  additions  to  FMV,  where 
appropriate,  for  cooperative  advertising 
charges,  invoice  interest  revenue,  and 
security  deposit  revenue.  We  made 
deductions,  where  appropriate,  for 


dealer  incentives.  We  also  made 
deductions,  where  appropriate,  for  credit 
expenses,  warranty  expenses, 
advertising  expenses,  royalties,  and 
handling.  For  sales  for  which  Toyota  has 
not  yet  received  payment,  we 
recalculated  input  credit  expenses  using, 
as  the  payment  period,  the  standard 
payment  terms  offered  other  customers 
in  the  prefecture  of  the  customer.  We 
also  deducted  indirect  selling  expenses 
(including  financial  assistance), 
inventory  carrying  costs,  and  other 
indirect  selling  expenses.  The  deduction 
for  home  market  indirect  selling 
expenses  was  capped  by  the  amount  of 
indirect  selling  expenses  incurred  on 
U.S.  Sales,  in  accordance  with  19  CFR 
353.S6(b).  We  made  a  circumstance  of 
sale  adjustment  for  VAT  incurred  on 
home  maiicet  sales  and  not  on  export 
sales. 

Where  appropriate,  we  made 
adjustments  to  FMV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with  19 
CFR  353.57. 

Where  FMV  was  based  on  CV,  we 
used  Toyota's  data  and  calculated  CV 
as  the  cost  of  materials  and  fabrication 
of  the  merchandise  exported  to  the 
United  States  plus  general  expenses  and 
profit 

In  accordance  with  section 
733(e)(l)(B)(i)  of  the  Act  since  Toyota's 
general  expenses  were  less  than  the 
statutory  minimum  of  10  percent  of 
COM,  we  used  the  minimum  figure.  For 
profit,  we  used  the  statutory  minimum 
figure  of  eig^t  percent  of  COP  since 
Toyota's  home  market  profit  was  less 
than  that  amount. 

We  made  COS  adjustments  to  CV, 
where  appropriate,  for  credit  expenses, 
advertising  expenses,  warranty 
expenses,  and  royalties.  We  also 
deducted  indirect  selling  expenses 
(including  inventory  carrying  costs), 
financial  assistance,  and  other  indirect 
selling  expenses.  The  deduction  for 
home  maricet  indirect  selling  expenses 
was  capped  by  the  amount  of  indirect 
selling  expenses  incurred  on  U.S.  sales, 
in  accordance  with  19  CFR  353.56(b). 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verificatioa 

As  provided  in  section  776(b)  of  the 
Act  we  will  verify  the  information  used 
in  making  our  financial  determination. 

SuspensioD  of  Liquidatioo 

In  accordance  with  section  733(d)(1) 
of  the  Act  we  are  directing  the  U.S. 


Customs  Service  to  suspend  liquidation 
of  all  entries  of  new  minivans  from 
Japan  that  are  entered,  or  withdrawn 
fit>m  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping  margin, 
as  shown  below.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Manutacturer/producer/exporter 


Mazda  Motor  Corporation  and 
Mazda  Motor  o(  America.  Ktc 

Toyota  Motor  CorporatiOf>  and 
Toyota  Motor  Salaa,  U.&A..  Irtc.-.. 

Allothera - - ~... 


Margin 

percentage 

(percent) 


7.19 

0.9S 
4.23 


Postponement  of  Ilnal  DeterminatioQ 

As  noted  in  the  "Background"  section 
of  this  notice,  we  received  requests  from 
Mazda  and  Toyota  to  postpone  the  final 
determination  in  the  event  this 
preliminary  determination  was 
affirmative.  Based  upon  diese  requests. 
we  are  postponing  the  final 
determination  of  this  investigation  until 
not  later  than  135  days  after  the  date  of 
publication  of  this  preliminary 
determination  in  the  Federal  Register  in 
accordance  widi  section  735(a)(2)  of  the 
Act. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  determination 
is  affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  10  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
April  13, 1992,  and  rebuttal  briefs  no 
later  than  April  17, 1992.  In  accordance 
with  19  CFR  353.38(b),  we  will  hold  a 
pubUc  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
is  scheduled  for  April  20, 1992,  at  10  a.m. 
in  room  3708  at  the  U.S.  Department  of 
Commerce,  room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  2023a  Parties  should  confirm  by 
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telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099.  within  10  days 
of  the  publication  of  this  notice  in  the 
Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number.  (2)  the  number  of 
participants;  and  (3)  a  list  of  the  issues 
to  be  discussed.  In  accordance  with  19 
Crk  353.38(b),  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CFR  353.15. 

Dated:  December  20, 1991. 
Frands ).  Sailer, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-31309  Filed  12-31-91: 8:45  am) 

BtUING  CODE  3S10-0S-M 


(C-580-602] 


Certain  Stainless  Stec<  Cooking  Ware 
From  the  Republic  of  Korea;  Intent  To 
Revoke  Countervailing  Duty  Order 

AGBtCY:  International  Trade        | 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  intent  of  revoke 
countervailing  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  countervailing  duty 
order  on  certain  stainless  cooking  ware 
from  the  Republic  of  Korea.  Interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
not  later  than  January  31, 1992. 
EFFECnvc  DATE:  January  2, 1992. 
rOft  nNITHBI  M^ORMATION  CONTACT: 
Dana  Mermelstein  or  Maria  MacKay, 
Office  of  Countervailing  Compliance^ 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  MFORMATION: 

Background 

On  January  20, 1987,  the  Department 
of  Commerce  ("the  Department") 
published  a  countervailing  duty  order  on 
certain  stainless  steel  cooking  ware 
from  the  Republic  of  Korea  (52  FR  2140). 
The  Department  has  not  received  a 
request  to  conduct  an  administrative 
review  of  the  countervailing  duty  order 
on  certain  stainless  steel  cooking  ware 
from  the  Republic  of  Korea  for  four 
consecutive  annual  anniversary  months. 


In  accordance  with  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order  is 
no  longer  of  interest  to  interested  parties 
and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by 
the  last  day  of  the  fifth  anniversary 
month.  Accordingly,  as  required  by 
§  355.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  of  Object 

Not  later  than  January  31, 1992.     , 
interested  parties,  as  defmed  in 
§  355.2(i)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  or  object  to  the 
Department's  intent  to  revoke  by 
January  31, 1992,  we  shall  conclude  that 
the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d), 

Dated:  December  24, 1991. 
Barbara  E.  Tilfanan, 
Acting  Deputy  Assistant  Secretary  far 
Compliaitce. 
(FR  Doc.  91-31316  Filed  12-31-91;  8:45  am] 

BILUNG  COOE  3S10-OS-4I 


[C-357-052] 

Non-Rubber  Footwear  From  Argentina 
Intent  To  Revoke  Countervailing  Duty 
Order 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  countervailing  duty 
order  on  non-rubber  footwear  from 
Argentina.  Interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  not  later  than 
January  31, 1992. 
EFFECnvE  date:  January  2, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gayle  Longest  or  Mike  Rotlin,  Office  of 
Countervailing  Compliance. 
International  Trade  Administration,  U.S. 


Department  of  Commerce,  Washington. 
DC  20230;  telephone  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  17, 1979,  the  Department 
of  Commerce  ("the  Department") 
published  a  countervailing  duty  order  on 
non-rubber  footwear  from  Argentina  (44 
FR  3474).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  the 
countervailing  duty  order  on  non-rubber 
footwear  from  Argentina  for  four 
consecutive  annual  anniversary  months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order  is 
no  longer  of  interest  to  interested  parties 
and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by 
the  last  day  of  the  fifth  anniversary 
month.  Accordingly,  as  required  by 
S  355.25(d)(4)(i)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  to  Object 

Not  later  than  January  31, 1992, 
interested  parties,  as  defined  in 
§  355.2(i)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-089,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  or  object  to  the 
Department's  intent  to  revoke  by 
January  31. 1992,  we  shall  conclude  that 
the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  December  27, 1991. 
Edwaid  C  Yang. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doa  91-31315  Filed  12-^-91;  8:45  am] 

BILUNG  CODE  SSKHS-M 


[C-583-6041 

Certain  Stakitcss  Steel  Cooking  War* 
From  Tahvan;  Intent  To  Revoke 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 


UMI 
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action:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  countervailing  duty 
order  on  certain  stainless  steel  cooking 
ware  from  Taiwan.  Interested  parties 
who  object  to  this  revocation  must 
submit  their  comments  in  writing  not 
later  than  January  31, 1992. 
EFFECTIVE  DATE:  January  2, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Gayle  Longest  or  Mike  Rollin,  Office  of 
Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  20, 1987,  the  Department 
of  Commerce  ("the  Department") 
published  a  countervailing  duty  order  on 
certain  stainless  steel  cooking  ware 
from  Taiwan  (52  FR  2141).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of  - 
the  countervailing  duty  order  on  certain 
stainless  steel  cooking  ware  from 
Taiwan  for  four  consecutive  annual 
anniversary  months.  This  is  the  fifth 
anniversary. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order  is 
no  longer  of  interest  to  interested  parties 
and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by 
the  last  day  of  tke  fifth  anniversary 
month.  Accordingly,  as  required  by 
§  355.25(d)(4){i)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  to  Object 

Not  later  than  January  31, 1992, 
interested  parties,  as  defined  in 
§  355.2(i)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
countervailing  duty  qrder. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  or  object  to  the 
Department's  intent  to  revoke  by 
January  31, 1992,  we  shall  conclude  that 
the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 


Dated:  December  27. 1991. 
Edward  C  Yang. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  91-31317  Filed  12-31-01;  8:45  am) 

BILUNQ  COOC  3S10-OS-M 


National  Oceanic  and  Atmosplieric 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Application  for  scientific 
research  permit  (P444A). 

Notice  is  hereby  given  that  Messrs. 
Phillip ).  Clapham  and  David  K.  Mattila, 
Center  for  Coastal  Studies, 
Provincetown,  Massachusetts,  02657, 
have  applied  in  due  form  for  a  Permit  to 
take  marine  mammals  as  authorized  by 
the  Marine  Mammal  Protection  Act  of 

1972  (164J.S.C.  1361-1407),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 

1973  (16  U.S.C.  1531-1543).  and  the 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222). 

Species  and  Type  of  Take 

The  applicant  requests  a  Permit  to 
harass  annually,  over  a  three-year 
period,  up  to  300  humpback  whales 
(Megaptera  novaeangliae]  in  the  course 
of  biopsy  sampling/photo-identifying  up 
to  200  of  those  animals.  The  applicants 
are  also  requesting  authorization  to 
import  and  export  humpback  whale 
biopsy  samples.  The  proposed  research 
is  part  of  a  three-year  International 
collaborative  effort  to  estimate  the 
abundance  and  structure  (both 
demographic  and  genetic)  of  the  North 
Atlantic  humpback  whale  population. 

Location  of  Activity 

Activities  will  be  conducted  in  the 
waters  off  western  Puerto  Rico  and  the 
northern  U.S.  East  Coast. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  of  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application, 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  room  7324,  Silver  Spring, 
Maryland  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 


set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

By  appointment:  Office  of  Protected 

Resources,  National  Marine  Fisheries 

Service,  NOAA,  1335  East-West  Hwy.. 

suite  7324.  Silver  Spring,  Maryland 

20910  (301/713-2289): 
Director,  Northeast  Region.  National 

Marine  Fisheries  Service,  NOAA.  One 

Blackburn  Dr.,  Gloucester. 

Massachusetts  01930;  and 
Director.  Southeast  Region,  National 

Marine  Fisheries  Se&ice,  NOAA,  9450 

Koger  Blvd.,  St.  Petersburg,  FL  33702. 

Dated:  December  23. 1991. 
Richard  H.  Schaefer, 

Director.  Office  of  Fisheries  Conservation  and 
Management , 
|FR  Doc.  91-31306  Filed  12-31-«1;  8:45  am] 

BiUJNG  COOC  3S10-Z2-N 


Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

ACTION:  Modification  of  scientific 
research  permit  no.  684  (P77#35). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  SS  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  Scientific  Research 
Permit  No.  684  (P77#35)  issued  to  NMFS. 
Southwest  Fisheries  Center,  P.O.  Box 
271.  La  Jolla,  CA  92038,  on  July  14. 1989 
is  modified  in  the  following  manner 

The  authority  to  conduct  the  research 
shall  extend  through  December  31, 1993. 

This  modification  becomes  effective 
upon  publication  in  the  Federal  Register. 

Documents  pertaining  to  this 
Modification  and  Permit  are  available 
for  review  in  the  following  offices:    > 
By  appointment:  Office  of  Protected 

Resources,  National  Marine  Fisheries 

Service,  NOAA,  1335  East-West  Hwy.. 

Silver  Spring,  Maryland  20910  (301/ 

713-2289);  and 
Southwest  Region,  National  Marine 

Fisheries  Service,  NOAA,  300  South 

Ferry  Street,  Terminal  Island. 

California  90731-7415  {213/51*-ei96). 
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Dated:  December  24. 1991. 
Charles  Kamella, 

Acting  Director,  Office  of  Protected 
Rt!sources.  National  Marine  Fisheries 
Service. 
|FR  Doc.  91-31307  Filed  12-31-91;  8:45  am 

BILLING  CODE  3510-22-M 


National  Telecommunications 
Information  Administration 


ana 


SurvSvable  High  Frequency  Radio 
Antennas 

agency:  Institute  for  I 

Telecommunications  Sciences  (ITS), 
National  Telecommunications  and 
Information  Administration  (NTIA), 
Commerce. 

ACTION:  Request  for  technical 
descriptions  of  survivable  high 
frequency  radio  transmitting/receiving 
antennas.  This  information  will  be  used 
in  computer  modeling  to  establish 
performance  characteristics  for  a  fixed 
station  survivable  HF  radio  network. 
The  numerical  electromagnetics 
computer  analysis  code  (NEC-3)  will  be 
used  in  the  development  of  antenna 
computer  models  which  will  in  turn  be 
used  in  lONCAP  propagation 
predictions.  The  antenna  basic 
requirements  are:  Frequency  range  of  2- 
30  Mhz  without  any  active  components; 
power  handling  capability  of  10  kw  at 
10G%  duty  cycle;  for  operation  on  both 
short  and  long-haul  paths;  VSWR  of 
1.5:1  or  better  across  the  frequency! 
band;  protection  against  EMP  effects  of 
50  KV/m,  nuclear  blast  of  50  psi,  and 
shock  of  150  g;  minimum  temperature 
range  of  —40  to  +  50  deg  C;  wind 
survivability  of  140  MPH,  no  ice,  of  100 
MPH  with  12  mm  (Vi  inch)  radial  ice. 

DATES:  All  offers  must  be  received  by 
ITS  no  later  than  14  February  1992. 

AOOflESSES:  Technical  information  on 
candidate  antennas  should  be  submitted 
to:  Nathaniel  B.  McMillian.  U.S.  Dept.  of 
Commerce.  NTIA/ITS.Nl.  325 
Broadway,  Boulder,  CO  80303-332a 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Adair,  Institute  for  ^      1      . 
Telecommunication  Sciences,  telefmone 
(303)  497-5116,  or  Mr.  Nick  De  Minco. 
telephone  (303)  497-3660. 

SUPPLEMENTARY  INFORMATION: 

Complete  antenna  requirements  can  be 
'Obtained  from  the  contact  personnel 
listed. 

Dated:  December  20, 1991; 
Neal  B.  Seitz, 
Deputy  Director. 

(FR  Doc.  91-31179  Filed  12-31-91;  8:45  am} 
I  COM  MKM9-M 


COIMMITTEE  FOR  THE 
IMPLEIMENTATION  OF  TEXTILE 
AGREEMENTS      / 

New  Transshipment  Charges  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

December  27, 1991. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  charging 
transshipments  to  1992  limits. 

EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

In  a  notice  published  in  the  Federal 
Register  on  August  13, 1991  (56  FR 
38426),  CITA  announced  that  Customs 
would  be  conducting  other 
investigations  of  transshipments  of 
textiles  produced  in  China  and  exported 
to  the  United  States.  Based  on  these 
investigations,  the  U.S.  Customs  Service 
has  determined  that  cotton  textile 
products  in  various  categories,  produced 
or  manufactured  in  China  and  entered 
into  the  United  States  with  the  incorrect 
country  of  origin  in  1989  and  1990  were 
transshipped  in  circumvention  of  the 
U.S.-China  Bilateral  Cotton,  Wool.  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
February  2. 1988.  as  amended.  Diuing 
consultations  held  between  the 
Governments  of  the  United  States  and 
,  the  People's  Republic  of  China  on  this 
matter  in  August  of  this  y6ar,  the 
Government  of  the  People's  Republic  of 
China  was  advised  of  ongoing 
investigations  which,  in  the  absence  of 
further  consultations,  could  result  in 
charges  to  the  1992  limits.  Accordingly, 
in  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  charge  the 
following  amounts  to  the  1992  quota 
levels  for  the  categories  listed  below: 


Category 


331 

339 

339-S  »_ 


Amount  to  ba  charged  to  1992 


12.500  dozen  paira. 
72.930  dozen. 
7e>l8  dozen. 


Category       )    Amount  to  be  cttarged  to  1992 
347 .(  7,759  dozen. 


■  Charges  to  Category  339-S  are  in  addition  to 
those  charges  bang  made  to  Category  339. 

U.S.  Customs  continues  to  conduct 
other  investigations  of  such 
transshipments  of  textiles  produced  in 
China  and  exported  to  the  United  States. 
The  charges  resulting  from  these 
investigations  will  be  published  in  the 
Federal  Register. 

The  U.S.  Government  is  taking  this 
action  pursuant  to  the  U.S.  note  dated 
October  22. 1991,  the  U.S.-China 
bilateral  textile  agreement  of  February 
2, 19d8,  as  amended,  and  in  conformity 
with  Paragraph  16  of  the  Protocol  of 
Extension  and  Article  8  of  the  » 

Arrangement  Regarding  International 
Trade  in  Textiles,  done  at  Geneva  on 
December  20. 1973  and  extended  on 
December  14, 1977.  December  22. 1981. 
July  31, 1986  and  July  31. 1991. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101 
published  on  November  27. 1991)  for 
information  regarding  the  1992 
CORRELATION. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  27, 1991. . 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  To  facilitate 
implementation  of  the  Bilateral  Cotton.  Wool, 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetble  Fiber  Textile  Agreement  of 
February  2, 1988,  as  amended,  between  the' 
Governments  of  the  United  States  and  the 
People's  Republic  of  China,  I  request  that, 
effective  on  January  1. 1992.  you  charge  the 
following  amounts  to  the  following  categories 
for  1992: 


Category 

Amount  to  t>e  charged  to  1992 
Nmrt 

331 - 

339 

339-S  ' 

347 „. 

12.500  dozen  pairs. 
72.930  dozen. 
76.34«  dozen. 
7.759  dozen. 

■  Category  339-S:  aR  HTS  numbers  except 
6109.10.0040.  6109.10^X45.  6t09.10.0060  and 
6109.10.0065. 

This  letter  will  be  published  in  the  Federal 
Register.  <-' 
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Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreememls. 

[FR  Doc  91-31319:  FHed  12-31-91: 8:45  ami 
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AmendiMot  of  Export  VIm 
Requimnants  for  Cortain  Cotton,  Man- 
Mada  Fibar,  Silk  BtaiNl  and  Ottiar^ 
VegataMa  IRbar  Taxfllaa  and  TaxMa 
Products  Producad  or  Mawafacturad  In 
India 

December  27, 1991. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  dvective  to  the 
Commissioner  of  Costoms  amending 
visa  reqoiremeats. 

EFFECTIVE  DATE:  Jsmary  1 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  TaUarico,  latemational  Trads 
Speciatist.  Office  of  Textile*  and 
AMMirel  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPIEMENTARV  INFORMUnONC 

Authority:  Exectrtire  Order  llSSl  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agriculhird  Ad  of  1956,  as  amended  (7 
U.S.C  1*54^. 

The  Governments  of  dw  United  States 
and  India  agreed  to  extend  their 
Bilateral  Cotton.  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement  of  February  6. 
1987.  as  amended,  fat  the  period  which 
begins  on  January  1, 1992  and  extends 
through  December  31, 1992. 

As  a  result,  in  the  letter  published 
below,  the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  visa 
requirements  for  certain  textile 
products,  produced  or  manufactured  in 
India  and  exported  £rom  India  on  and 
after  January  1, 1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  die 
CORRELATION:  Textile  and  Appard 
Categories  wjth  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  50  FR  00101. 
published  on  November  27. 1991). 

Hie  letter  to  the  Commissioner  of 
Customs  and  the  aetioiM  taken  pvsuant 


^o  it  are  not  designed  to  implement  atl  of 
the  provisions  of  die  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  L  Levin. 

Acting  Cbainnan,  Committee  for  the 
ImplemetUation  of  Textile  Agreements. 

CommittM  fer  tiie  ImpleiiMBtatioB  of  Textile 
AgtMonals 

December  27, 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Conunissioner  This  directive  amends, 
but  does  not  cancel  the  directive  issued  to 
you  on  November  28, 1979,  as  amended,  by 
the  Chainnaa  Comratttee  ibr  the 
Implementation  of  Textile  Agreements.  That 
directive  concerns  export  visa  requireaMnls 
for  certain  cotton,  wool,  man-made  fiber,  sillc 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
India. 

Effective  on  January  1, 1992.  yon  are 
directed  to  amend  the  Noveml)er  2a,  1079 
directive  to  include  newly  merged  Categories 
33S/635, 340/640,  342/642,  336/696  and  647/ 
646  for  goods  prodnced  or  manufactured  in 
India  and  exported  from  India  on  and  after 
January  1, 1992. 

For  goods  produced  or  manufactured  in 
India  and  exported  from  India  on  and  after 
January  1, 1992,  shipments  of  merchandise 
previomly  visaed  tn  Category  369  must  be 
visaed  as  Category  369-0  *. 

According,  yon  ore  directed  to  permit 
entry  of  shipments  of  textile  products  in  the 
foregoing  categories  entered  for  constunptiun 
into  the  Customs  territory  of  the  United 
States  [le.,  the  SO  states,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico)  on  and  after  January  1, 1692,  from  India 
which  have  an  appropriate  export  visa  with 
the  correct  category,  part-category  or  merged 
category  designation. 

Also  effective  for  goods  exported  on  and 
after  Jamtary  1, 1992,  merged  Categories  300/ 
301  and  336/339/340  will  no  longer  be  vabd. 

The  Committee  for  the  Imptemeotation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  S 
U.S.C.  S53(aMl). 

Sincerely, 

Ronald  L^Levin, 

Acting  Chairman.  Committee  for  the 

Impiemeotatieu  of  Textile  Agreements. 

(FR  Doc  91-31318  Filed  12-31-81:  «4S  am) 

StUNtOCOK 


DEPAfmiElffT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  AOMMSTRATION 

[0MB  CIsaraaos  Na.  aaaa-OOM;  FAR  Cass 
90-68] 

0MB  Claaranca  Raquaat  for 
Profaaaionai  Employaa  CompanaaMon 


■  CatafMy  aee-O;  all  HTSmmbetieKcepM 
S7O2.1AS02a  S70Z.4aj  la  S702.99.HnO  (rvgi  exempt 
from  the  bilateral  agreement):  63O2.6D.0(na 
6302.91.0005.  fa(a.9lM*5  (Category  38»-D]:  and 
eafr.WUm  (Category  sOft-S). 


AOENaas:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
^lace  Administration  (NASA). 

ACTKM:  Notice  of  a  request  for  a 
revision  to  an  existing  0MB  clearance 
(9000-^)066}. 

SUiMNAinr:  Under  the  provisions  of  the 
Paperwork  Redaction  Act  of  1900  (44 
U.S.C  chapter  35),  the  Federal 
Acquisition  Regalatioa  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Mani^ement  and  Budget  (OMB)  a 
request  for  a  revisioa  of  s  cumndy 
approved  iafomation  coUectton 
requirement  concerning  Professioaal 
Employee  Compensation  Plan. 

DATO:  ConnnentB  BMy  be  sabmittod  on 

or  before  March  3, 1992. 

ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss.  FAR  Desk  OffioerT  OMB,  room 
3235,  NBOa  Wa^iagtoa.  DC  20503. 

FOR  FURTHER  WWRMATW  OOWTACfl 
Beveriy  Fayson,  Office  of  Pedersl 
Acquisition  Policy.  GSA  (202)  sn-^5». 
SUIPPI^IieNTARy  INfORMATION: 

A.PiiqMws 

OFPP  Policy  Letter  No.  7S-t  March 
29, 1978,  reqmres  that  all  professional    . 
employees  shall  be  coaipensatad  Cairiy 
and  properly.  laipleraentation  of  dris 
requires  that  a  total  compensation  plan 
setting  forth  proposed  salaiiiBS  and 
fringe  benefits  for  proiessional 
employees  with  supporting  data  be 
submitted  to  the  contractkif  officer  for 
evaUiation.  The  information  collection 
requirement  is  being  decreased  by  28 
percent  as  a  result  af  raising  ths 
threshold  for  requiring  total 
compensati(Ri  plans  from  $250,000  to 
$500.00a  Tlie  ducshold  is  being  raised 
to  adjust  for  inflation. 

B.  Annual  Reporting  Burden 

Tti^  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
5,340;  reqmnses  per  respondent,  t  total 
aiuHial  responses,  S.340:  preparation 
hours  per  response,  S:  aad  total  req>onse 
burden  houra.  2,670. 


52 


Federal  Register  /  Vol.  57.  No.  1  /  Thursday.  January  2.  1992  /  Notices 


Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  of  0MB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4041. 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  0MB  Clearance 
Request  No.  9000-0066.  Professional 
Employee  Compensation  Plan,  in  all 
correspondence. 

Dated:  December  la  1991. 
Laurie  A.  Frazier, 

FAR  Secretariat. 

|FR  Doc.  91-31257  Filed  12-31-91:  8:45  am] 

BILUNC  COOE  W20-JC-M 


Defense  Logistics  Agenqr 

Administration  Fee  for  Electronic 
Products 

agency:  Defense  Logistics  Agency 
(DLA),  Defense. 

ACTION:  Notification  of  intent  to  affix  an 
administration  fee  for  electronic 
products.  Announcement  to  establish  in 
the  annual  administration  fee  for 
manufacturers  and  laboratories 
participating  qualified  manufacturers 
list  (QML)  and  qualified  products  list 
(QPL)  DoD  4120.3M  and  10  U.S.C.  2319. 

summary:  The  proposed  notification  of 
intent  to  establish  an  annual 
administration  fee  for  all  manufacturers 
and  laboratories  participating  in  the 
DoD  Product  Certification  and 
Qualification  Program.  The 
administration  fee  will  recover  costs        " 
associated  with  the  DoD  Product 
Certification  and  Qualification  Program. 
These  costs  include  operating  expenses 
of  the  program,  including  TDY,  labor 
and  other  attributable  expenses. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  31 
Jan.  92. 

ADDRESSES:  Interested  persons  may 
submit  written  comments  concerning 
this  proposal  to  the  Defense  Electronics 
Supply  Center  (DESC),  DESC-EQ,  1507 
Wilmington  Pike.  Dayton,  Ohio  25444- 
5254. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darrell  Hill,  Chief  Qualifications 
Division,  Defense  Electronics  Supply 
Center.  1507  Wilmington  Pike,  Dayton, 
Ohio  45444-5254;  telephone  (513)  296- 
6271. 

SUPPLEMENTARY  INFORMATION:  The  DoD 
I'roduct  Certification  and  Qualification 
Program  for  electronic  parts  is  managed 
by  the  Defense  Electronics  Supply 
Center  (DESC).  as  agent  for  the  Military 
Services,  in  accordance  with  the 
Department  of  Defense  Standardization 
Manual  4120.3M.  In  the  past,  die 


program  has  been  funded  through 
DESC's  Operations  and  Maintenance 
account,  10  U.S.C.  2319  specifies  that 
potential  offerors  reimburse  the 
Government  for  testing  and  audit 
evaluation  services  required  to 
demonstrate  whether  the  product  needs 
the  stated  qualification  standards. 

The  administration.fee  has  been 
derived  by  determining  the  actual 
resources  required  to  administer  each 
product  certification  and  qualification 
program.  The  administration  fee  will  be 
applied  to  each  manufacturer  and 
laboratory  site.  Each  site  will  have  a 
single  fee  charged  regardless  of  the 
number  of  OMLs/QPLs  maintained. 

We  anticipate  the  administration  fee 
will  be  implemented  either  during  FY92 
or  at  the  beginning  of  FY93  (Oct.  92). 

Expenses  and  Assessment  Rate 


Semiconductor  and  microcircuits. 

Class  S  (Space) 

All  others 

MIL-STD-790 

Class  S  (Space) 

All  others 

Conventional  specifications 

Laboratory 


$6500.00 
5000.00 

5500.00 
4500.00 
3700.00 

soaoo 


Robert  J.  McKittrick. 

Colonel.  USAF.  Director.  Engineering 

Standardization. 

|FR  Doc.  91-31258  Filed  12-31-«1,  8:45  am) 

BILLING  CODE  362«H>1-«- 


DEPARTIMENT  OF  EDUCATION 

Notice  of  Proposed  Infomuition 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
3, 1992. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW..  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett. 
Department  of  Education,  400  Maryland 


Avenue,  SW.,  room  5624,  Regional 

Office  Building  3,  Washington,  DC 

20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  P.  Liggett  (202)  708-5174. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requj^s  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations,  the  Acting 
Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  0MB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden:  and  (7)  Abstract. 
ONS  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  December  27, 1991. 

Wallace  R.  McPherson.  |r.. 

Acting  Director,  Office  of  Information 
Resources  Management. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Application  for  Centers  for 
International  Business  Education 
Program. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden:  Responses — 60; 
Burden  Hours— 2100. 

Recordkeeping  Burden: 
Recordkeeping — 0;  Burden  Hours — 0. 

Abstract:  This  form  will  be  used  by 
State  Educational  agencies  to  apply  for 
funding  under  the  Business  Education 
Program.  The  Department  uses  the 
information  to  make  grant  awards. 

Office  of  Policy  and  Planning 

Type  of  Review:  New  collection. 

Title:  A  Study  of  Chapter  1  Resources 
in  the  Context  of  State  and  Local 
Resources  for  Education. 

Frequency:  One-Time  Only. 


UMI 
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Affected  Public:  Individuals  or 
households,  Non-proHt  institutions. 

Reporting  Burden:  Responses— Wtr, 
Burden  Hours— 1599. 

Recordkeeping  Burden: 
Recordkeepers—O;  Burden  Hours— 0. 

Abstract  This  study  of  dnpter  1 
resource  allocation  examines  a 
purposive  sample  of  120  schools  in  six 
states  selected  by  degree  of  eqsalixation 
across  school  districts  in  eadi  state,  to 
detennine  difierences  in  chapter  1 
services  between  low  and  h^h  proverty 
schools  and  various  levels  of  local 
funding. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Annual  Report  of  Chiklren  in 
Institutions  for  Neglected  or  Delinquent 
Children. 

Frequency:  AnnuaDy. 

Affected  Public:  State  or  Local 
Governments. 

Reporting  Burden:  Responses — 52; 
Burden  Hours— 2,000. 

Recordkeeping  Burden: 
Recordkeepers—0;  Burden  Hours— 0. 

Abstract:  An  annual  survey  is 
conducted  to  collect  data  on  (1)  the 
average  daily  attendance  of  children  in 
State-operated  or  supported  schools  for 
neglected  or  delinquent  children  and  (2) 
the  October  caseload  of  children  in  1(k^ 
institutions.  This  data  is  used  in  the 
statutory  formula  for  computing 
entitlements. 

Office  of  ^ledal  Education  and 
Rehabilitative  Services 

Type  of  Review:  New  collection. 

Title:  Examination  of  Interpreter 
Referral  and  Service  Provisions  for  State 
and  Local  Residents  who  are  Deaf  or 
Hard  of  Hearing. 

Frequency:  One  time  Only. 

Affected  Public:  Individuals  or 
households.  State  or  local  governments, 
Non-profit  Institutions. 

Reporting  Burden:  Responses — 200; 
Burden  Hours — 50. 

Recordkeeping  Burden: 
Recordkeepers — 0;  Burden  Hours— 0. 

Abstract:  The  purpose  of  this  study  is 
to  determine  the  availability  and  quality 
of  sign  language  and  interpreter  referral 
services  and  the  adequency  of 
interpreter  service  delivery  for  persons 
who  are  deaf  or  hard  of  hearing.  The 
Department  will  use  the  information  to 
assess  a  need  for  provisions  in  section 
315. 
|FR  Doc.  91-31293  Filed  12-31-81: 8:45  am] 

BtaiNG  COOe  400»4t-«l 


Offio*  •!  Po«ts«cendary  Educatioii 

Paul  DouglM  TMdwr  Schotarahip 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  dosing  date  for 
receipt  of  state  applications  for  fiscal 
year  1992. 


SUMMARY:  The  Secretary  gives  notice  of 
the  closing  date  for  receipt  of  State 
applications  for  fiscal  year  1992  State 
allotments  under  the  Paul  Douglas 
Teacher  Scholarship  Program  for 
scholarships  for  academic  year  1992-83. 
This  program  is  a  federally  funded 
program  to  provide  college  scholarships 
to  outstanding  high  school  graduates  to 
enable  and  encourage  them  to  pursue 
teaching  careers  at  the  preschool, 
elementary  school,  or  secondary  achool 
level. 

Authority  for  this  program  is 
contained  in  title  V,  part  D,  subpart  1  of 
the  Higher  Edacation  Act  of  1965,  as 
amended  (HEA). 

A  State  that  desires  to  receive  fiscal 
year  1992  Paul  Douglas  Teacher 
Scholarship  Program  funds  must  submit 
an  application  as  provided  for  under  the 
authorizing  law.  l^e  State  must  provide 
the  information  requested  in  section  553 
of  the  HEA  and  should  be  guided  by  the 
program  regulations  (34  CFR  653.20).  The 
Secretary  is  authorized  to  accept 
applications  from  the  50  States,  the 
District  of  Columbia,  Puerto  Rico, 
American  Samoa,  Guam,  the  Northern 
Mariana  Islands,  the  Virgin  Islands,  and 
the  Republic  of  Palau,  provided  it 
remains  a  trust  territory.  (The  future 
eligibility  of  the  Republic  of  Palau  will 
be  determined  by  the  provisions  of  the 
Compact  of  Free  Association.)  However, 
a  State  that  submitted  an  application  for 
Douglas  funds  in  a  previous  fiscal  year 
and  had  its  application  approved  by  the 
Secretary,  need  not  submit  an 
application  to  receive  its  fiscal  year  1992 
program  allotment.  Unless  a  State 
notifies  the  Secretary  in  writing  that  it 
does  not  wish  to  continue  participation, 
the  Secretary  will  issue  a  Paul  Douglas 
fiscal  year  1992  allotment  to  each  State 
for  which  he  has  an  approved  Paul 
Douglas  Program  application. 
CLOSING  DATE  FOR  TRANSMITTAL  OF 
APPLICATIONS:  An  application  for  fiscal 
year  1992  Paul  Douglas  Teacher 
Scholarship  Program  funds  must  be 
mailed  or  band-delivered  by  March  4, 
1992. 

APPUCATtONS  OEUVERED  BY  MAIU  An 
application  sent  by  mail  must  be 
addressed  to  Mr.  Fred  Sellers.  Chief. 
State  Grant  Section,  room  401A.  ROB  #3. 


US.  DepwtiaentW  Edacation,  Office  of 
Student  Finandai  Assistance,  400 
Maryland  Aveaue.  SW..  Washington. 
DC  20202-5447. 

An  aj^licaot  must  show  proof  of 
mailing  consisting  of  one  of  the 
following:  (1)  A  legibly  dated  US.  Postal 
Service  postmark;  (2)  a  legible  mail 
receipt  with  the  dale  of  mailing  stamped 
by  the  U.S.  PosUl  Service;  (3)  a  dated 
shipping  label  invoice,  or  receipt  from  a 
Commercial  Carrier  or  (4)  any  other 
proof  of  mailing  acceptable  to  dw 
Secretary  of  Education. 

If  an  application  is  sent  through  the 
VS.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (T)  A  private  metered 
postmark:  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service.  An 
applicant  ^ould  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office.  An 
applicant  it  enoouragad  to  use 
registered  or  at  least  first-dass  mail. 

Each  late  applicant  will  be  notified 
that  it  cannot  be  assured  that  its 
application  will  be  considered  for  fiscal 
year  1992  funding. 

APPLICATIONS  DEUVEREO  BY  HAND:  An 

application  that  is  hand-delivered  must 
be  taken  to  the  U.S.  Department  of 
Education.  Office  of  Student  Fuiancial 
Assistance.  7th  and  D  Streets,  SW.. 
room  401&  GSA  Regional  Ofilce 
Building  #3.  Washington.  DC  Hand- 
delivered  applications  will  be  accepted 
between  8  a.m.  and  4J0  p.m.  daily  - 
(Washington,  DC  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  dial  is  hand-detirered 
will  not  be  accepted  after  4:30  pjB.  on 
the  closing  date. 

PROGRAM  inpormation:  The  Secretary 
reqnires  the  submission  of  an 
application  followed  by  the  approval  of 
that  application  by  the  Secretary  for  a 
State  to  receive  Paul  Douglas  Teacher 
Scholarship  Program  funds.  State 
allotments  are  determined  by  the 
statutorily  mandated  population  formula 
and  are  not  subject  to  negotiation. 

APPLICATION  information:  There  is  no 
required  application  form  for  receiving 
Paul  Douglas  Teacher  Scholarship 
Program  funds.  Applications  must  be 
prepared  and  submitted  in  accordance 
with  the  authorizing  law  and  the 
program  regulations  cited  in  this  notice. 
The  Secretary  strongly  urges  that 
applicaata  not  submit  inSoonation  thai  is ' 
not  requested. 
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APPLICABLE  REQULATIONS:  The  following 
regulations  are  applicable  to  the  Paul 
Douglas  Teacher  Scholarship  Program: 

(1)  The  Paul  Douglas  Teacher 

■  Scholarship  Program  final  regulations 
(34  CFR  part  653). 

(2)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  76  (State- 
Administered  Programs),  part  77 
(Definitions  that  Apply  to  Department 
Regulations),  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities),  part  80 
(Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments),  part 
82  (New  Restrictions  on  Lobbying),  part 

85  (Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)),  and  part 

86  (Drug-Free  Schools  and  Campuses). 

INTERGOVERNMENTAL  REVIEW:  This 
program  is  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79.  The 
objective  of  Executive  Order  12372  is  to 
foster  an  intergovernmental  partnership 
and  strengthened  federalism  by  relying 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

Immediately  upon  receipt  of  this 
notice,  applicants  that  are  governmental 
entities  must  contact  the  appropriate 
State  single  point  of  contact  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  the  Executive  Order. 
Applicants  proposing  to  perform 
activities  in  more  than  one  State  should 
contact,  immediately  upon  receipt  of  this 
notice,  the  single  point  of  contact  for~ 
each  State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  A  listing  containing  the 
single  point  of  contact  for  each  State  is 
included  in  the  appendix  to  the  "Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year'1992."  published  in  the 
Federal  Register  on  September  18, 1991 
(56  FR  47293-47294). 

In  States  that  have  not  established  a 
process  for  or  chosen  this  program  for 
review.  State,  area-wide,  regional,  and 
local  entities  may  submit  comments 
directly  to  the  Department. 

All  comments  itom  State  single  points 
of  contact  and  all  comments  from  State, 
area-wide,  regional,  and  local  entities 
must  be  mailed  or  hand  delivered  by 
May  1. 1992  to  the  following  address: 
The  Secretary,  U.S.  Department  of 
Education,  room  4181.  (CFDA  No. 
84.176),  400  Maryland  Avenue.  SW., 
Washington.  DC  20202-0101. 


Note:  Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to  which  the 
applicant  submits  its  completed  application. 
Do  not  send  applications  to  the  atrave 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Fred  Sellers,  Chief,  State  Grant 
Section.  Office  of  Student  Financial 
Assistance,  U.S.  Department  of 
Education,  Washington,  DC  20202-5447; 
telephone  (202)  708-4607. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.176,  Paul  Douglas  Teacher 
Scholarship  Program) 

Dated:  December  20, 1991. 
Carolynn  Reid-Wallace. 
Assistant  Secretary  for  Postsecondary 
Education. 
[VR  Doc.  91-31077  Filed  12-31-91:  8:45  am) 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[  Docket  Nos.  ES92-20-000,  et  at.] 

Efectric  rate.  Small  Power  Production, 
and  Interlocking  Directorate  Filings; 
UtiliCorp  United  Inc.,  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  UtiliCorp  United  inc. 

(Docket  No.  ES92-20-000) 
December  19, 1991. 

Take  notice  that  on  December  12, 
1991,  UtiliCorp  United  Inc.  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
Section  204  of  the  Federal  Power  Act 
requesting  authorization  to  issue  not 
more  than  1  million  shares  of  Common 
Stock,  par  value  $1  per  share,  pursuant 
to  the  UtiliCorp  United  Inc.  1986  Stock 
Incentive  Plan  and  exemption  from  the 
Commission's  competitive  bidding 
regulations. 

Comment  date:  January  13. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Long  Island  Lighting  Company 

[Docket  No.  ER92-€8-000] 
December  23, 1991. 

Take  notice  that  on  November  26, 
1991,  Long  Island  Lighting  Company 
(ULCO)  tendered  for  an  amendment  to 
its  October  7. 1991  filing  the  above- 
referenced  docket. 

Comment  date:  January  6. 1992.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 


UMI 


3.  Northeast  Utilities  Service  Co. 

(Docket  No.  ER92-O24-000) 
December  23, 1991. 

Take  notice  that  on  December  6, 1991. 
the  Northeast  Utilities  Service  Company 
as  agent  for  Connecticut  Light  and 
Power  Company  ("NU")  tendered  for 
Filing  supplemental  information 
regarding  a  proposed  rate  schedule 
which  provided  for  an  exchange  of 
entitlements  between  NU  and  the  Public 
Service  Company  of  New  Hampshire 
(PSNH). 

NU  states  that  the  amendment  was 
filed  in  response  to  a  request  by  the 
Commission  for  additional  information. 

NU  states  that  a  copy  of  this  filing  has 
been  mailed  to  PSNH. 

NU  requests  that  the  Commission 
waive  its  standard  notice  period  and 
filing  notice  regulations  to  the  extent 
necessary  to  permit  the  rate  schedule 
originally  filed  to  become  effective  May 
1.1990. 

Comment  date:  January  6. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Tampa  Electric  Co. 

(Docket  No.  ER92-213-000J 
December  23, 1991. 

Take  notice  that  on  December  18. 
1991,  Tampa  Electric  Company  [Tampa 
Electric)  submitted  additional 
information  to  supplement  and  clarify 
its  filing  of  December  2, 1991,  in  the 
above-referenced  docket.  The 
information  relates  to  Tampa  Electric's 
commitment  to  make  negotiated  sales  of 
available  power  to  the  Utility  Board  of 
the  City  of  Key  West.  Florida  (Key 
West)  pursuant  to  Service  Schedule  J 
(Negotiated  Interchange  Service). 

Tampa  Electric  continues  to  request 
an  effective  date  of  December  4, 1991. 
for  the  commitment. 

Copies  of  the  supplemental  filing  have 
been  served  on  Key  West  and  the 
Florida  Public  Service  Commission. 

Comment  date:  January  6, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  West  Texas  Utilities  Company 

[Docket  No.  ER92-87-000] 

December  23, 1991. 

Take  notice  that  West  Texas  Utilities 
Company  ("WTU"),  on  December  17. 
1991.  tendered  for  filing  a  Notice  of 
Cancellation  in  the  above-referenced 
docket.  The  filing  cancels  Rate  Schedule 
FERC  No.  62  effective  January  1. 1990. 
Pursuant  to  that  Rate  Schedule.  WTU 
provided  certain  transmission  service 
for  Texas  Utilities  Electric  Company. 
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Copies  of  the  filing  were  posted  in 
accordance  with  the  Commission's 
regulations. 

Comment  date:  January  6. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PSI  Energy.  Inc. 

(Docket  No.  ER92-30-000] 
December  23, 1991. 

Take  notice  that  on  December  11, 
1991,  PSI  Energy.  Inc.  tendered  for  filing 
supplemental  information  in  the  above- 
referenced  docket. 

Comment  date:  January  6, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Niagara  Mohawk  Power  Corp. 

(Docicet  No.  ER92-196-000] 
December  23. 1991. 

Take  notice  that  on  December  16. 
1991,  Niagara  Mohawk  Power 
Corporation  ("Niagara  Mohawk"J. 
tendered  for  Hling  an  amendment  to  its 
Tiling  dated  November  15, 1991  regarding 
a  proposed  change  to  Niagara  Mohawk 
Rate  Schedule  No.  140,  an  agreement 
between  Niagara  Mohawk  and  Orange 
and  Rockland  Utilities,  Inc.  ("O&R"). 

Comment  date:  January  6. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  BR92-19&-000] 
December  23, 1991. 

Take  notice  that  on  December  6, 1991, 
Niagara  Mohawk  Power  Corporation 
("Niagara  Mohawk"),  tendered  for  filing 
an  amendment  to  its  filing  dated 
November  15, 1991  regarding  Niagara 
Mohawk  Rate  Schedule  No.  176,  an 
agreement  between  Niagara  Mohawk 
and  Rochester  Gas  and  Electric 
Corporation  ("ROE"). 

Comment  date:  January  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

9.  Florida  Power  &  light  Co. 

(Docket  No.  ER91-693-00O| 
December  23. 1991. 

Take  notice  that  on  December  12, 
1991,  Florida  Power  &  Light  Company 
tendered  for  filing  additional 
information  in  the  above-referenced 
docket. 

Comment  date:  January  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Tampa  Electric  Co. 

(Docket  No.  ER92-209-0001 
December  23. 1991. 

Take  notice  that  on  November  26, 
1991,  Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Letter 


Agreement  that  extends  for  one  year, 
through  December  31, 1992,  an  existing 
Letter  of  Commitment  providing  for  the 
sale  by  Tampa  Electric  to  Seminole 
Electric  Cooperative.  Inc.  (Seminole)  of 
up  to  200  MW  of  capacity  and 
associated  energy. 

'   Tampa  Electric  proposes  an  effective 
date  of  January  1, 1992,  for  the 
extension,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  Seminole  and  the  Florida  Public 
Service  Commission. 

Comment  date:  January  6. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PSI  Energy,  Inc. 

(Docket  No.  ER91-51(MI00l 
December  23, 1991. 

X  Take  notice  that  PSI  Energy.  Inc.  (PSI) 
on  December  16, 1991,  tendered  for  filing 
amended  Rate  Schedules  to  the  FERC 
Filing  in  Docket  No.  ER91-510-000. 

Rate  Schedules  A— Emergency 
Service,  E-HShort  Term  Power  and  F— 
Limited  Term  Power  have  been  revised 
as  a  result  of  a  FERC  Staff  request.  In 
addition,  Cincinnati  Gas  &  Electric 
Company  has  revised  its  simulation 
model  and  cost  support  data  for  the 
rates  in  this  filing. 

Copies  of  the  filing  were  served  on 
The  Cincinnati  Gas  &  Electric  Company, 
the  Public  Utilities  Commission  of  Ohio, 
and  the  Indiana  Utility  Regulatory 
Commission. 

PSI  has  requested  that  the  original 
effective  date  of  June  1, 1991  remain 
unchanged. 

Comment  date:  January  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Puget  Sound  Power  ft  Light  Co. 

(Docket  No.  ER92-186-000] 
December  23, 1991. 

Take  notice  that  on  November  15, 
1991,  Puget  Sound  Power  &  Light 
Company  (Puget)  tendered  for  filing  a 
Transfer  Agreement  between  the  United 
States  of  America,  Department  of  the 
Interior,  acting  by  and  through  the 
Bonneville  Power  Administration  and 
Puget.  Contract  No.  14-03-64458,  dated 
September  25, 1968. 

Comment  date:  January  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  El  Paso  Electric  Co. 

[Docket  No.  ERg2-l-O00j 
December  23, 1991. 

Take  notice  that  on  December  10, 
1991,  El  Paso  Electric  Company  tendered 


for  filing  an  amendment  to  its  November 
21, 1991  filing  in  this  docket. 

Comment  date:  January  6. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PSI  Eiiei!gy.  lac 

(Docket  No.  ER92-144-000] 
December  23, 1991.  .^ 

Take  notice  that  on  December  16, 
1991,  PSI  Energy,  Inc.  (PSI)  tendered  for 
filing  an  Amendment  to  its  October  31, 
1991  filing  of  the  Interchange  Agreement 
between  PSI  and  Baltimore  Gas  and 
Electric  Company  (BG&E)  in  the  above 
captioned  docket.  The  Amendment 
consists  of  further  narrative 
explanations  and  support  for  provisions 
of  Service  Schedule  A  Short-Term 
Power.  PSI  also  withdraws  the  Power 
Release  Agreement  between  PSI  and 
BG&E  horn  the  filing. 

PSI  has  requested  waiver  of  the 
Commission's  notice  requirements  to 
allow  an  effective  date  of  December  30, 
1991  as  originally  requested. 

Copies  of  the  filing  were  served  on  the 
Maryland  Public  Service  Commission. 

Comment  date:  January  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

15.  New  England  Power  Co. 

(Docket  No.  ER92-1 13-000] 
December  23, 1991. 

Take  notice  that  New  England  Power 
Company  (NEP)  on  December  17, 1991, 
tendered  for  filing  Period  I  and  Period  II 
statements  and  woricpapers  in  support 
of  its  proposed  transmission  rates  in 
response  to  the  Commission's  November 
15, 1991  deficiency  letter. 

Comment  date:  January  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Iowa  Public  Service  Co..  Iowa  Power 
Inc.  MWR  Power  Inc. 

[Docket  No.  EC92-5-000J 
December  23, 1991. 

Take  notice  that  on  December  17. 
1991,  Iowa  Public  Service  Company 
(IPS).  Iowa  Power  Inc.  (IPR)  and  MWit 
Power  Inc.  (MWR  Power)  (collectively 
referred  to  as  Applicants),  pursuant  to 
section  203  of4he  Federal  Power  Act,  16 
U.S.C.  824b  and  part  33  of  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
tendered  for  filing  an  application  for 
authorization  and  approval  of  a  merger. 
Under  an  existing  merger  agreement, 
MWR  Power,  a  wholly-owned 
subsidiary  of  Midwest  Resources  Ina 
(Midwest  Resources),  will  acquire  all  of 
the  outstanding  shares  of  common  stock 
and  each  class  of  preferred  stock  of  IPS 
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and  IPR  which  are  also  wholly-owned 
subsidiaries^f  Midwest  Resources.  At 
that  time  IPS  and  IPR  will  cease  to  exist 
and  N4WR  Power  will  bie  the  surviving 
public  utility  corporation. 

IPS  is  a  combination  electric  and 
natural  gas  utility  operating  in  the  states 
of  Iowa,  Nebraska,  Minnesota  and 
South  Dakota.  Additionally,  IPS 
transports  and  sells  natural  gas  through 
its  gas  division,  Midwest  Gas,  to  retail 
customers  in  Iowa,  Nebraska. 
Minnesota  and  South  Dakota.  IPS  has  12 
full  or  partial  wholesale  requirements 
customers,  IPR  is  an  electric  utility  that 
generates,  transmits,  distributes  and 
sells  electricity  in  the  state  of  Iowa.  IPR 
has  two  fiill  or  partial  wholesale 
requirements  customers. 

The  Applicants  submit  that  the  merger 
of  IPS  and  IPR  into  MWR  Power  will  be 
consistent  with  the  public  interest. 
Accordingly,  the  Applicants  requests 
authorization  to  consummate  the  merger 
without  a  hearing. 

/Comment  date:  January  10. 1992,  in 
/accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  ScraDton  Energy  Partners 

[Docket  No.  QF92-12-000| 
December  24, 1991. 

On  December  18. 1991,  Scranton 
Energy  Partners,  tendered  for  filing  an 
amendment  to  idl  filing  in  this  docket 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  amendment  provides  additional 
information  pertaining  to  ownership 
structure,  and  design  and  operational 
configuration  of  the  facility. 

Comment  date:  January  16, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385^^1 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casbell. 

Secretary. 

[FR  Doc.  91-31283  Filed  12-31-91;  8:45  am) 

BILLING  CODE  6717-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  0MB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Papenn-ork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35).  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
OMB  for  review  of  the  information 
collection  system  described  below. 

Type  of  Review:  Revision  of  a  current 
approved  collection. 

Title:  Consolidated  Reports  of 
Condition  and  income  (Insured  State 
Nonmember  Commercial  and  Savings 
Banks). 

Fonn  Number  FFIEC  031. 032. 033. 
034. 

OMB  Number  3064-0052. 

Expiration  Date  of  OMB  Clearance: 
May  31, 1994. 

Respondents:  Insured  state 
nonmember  commercial  and  savings 
banks. 

Frequency  of  Response:  Quarterly. 

Number  of  Respondents:  7,740. 

Number  of  Responses  per 
Respondent-  4. 

Total  Annual  Responses:  30,960. 

A  verage  Number  of  Hours  per 
Response:  23.45. 

Total  Annual  Burden  Hours:  725,935. 

OMB  Reviewer  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
3064-0017,  Washington,  DC  20503. 

FDIC  Contact:  Steven  F.  Hanft  (202) 
898-3097,  Office  of  the  Executive 
Secretary,  room  F-400,  Federal  Deposit 
Insurance  Corporation,  550 17th  Street 
NW.,  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  before  January 
24, 1992. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 


reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  The 

Consolidated  Reports  of  Condition  and 
Income  (Call  Reports)  are  used  by  the 
FDIC  in  monitoring  the  financial 
condition  and  performance  of  reporting 
banks  and  the  banking  industry  as  a 
whole.  The  revisions  that  are  the  subject 
of  this  request  are  in  the  following 
categories:  Other  Real  Estate  Owned  by 
Type  of  Property;  Residential  Mortgages 
Serviced  for  Others  by  Type  of  Servicing 
Contract;  Purchased  Credit  Cardholder 
Relationships;  Floating  Rate  Debt 
Securities  Maturing  Within  One  Yean 
Other  Data  for  Deposit  Insurance 
Assessments. 

Dated:  December  26, 1991. 

Federal  Deposit  Insurance  Ckirporation. 
Hoyie  L  Rofainsoa. 
Executive  Secretary. 
[FR  Doc.  91-31264  Filed  12-31-91:  8:45  am) 
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Coastal  Barrier  Improvement  Act 
Property  AvailabWty,  Caravelle  Ranch 

agency:  Federal  Deposit  Insurance 
Corporation. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  Caravelle  Ranch, 
located  in  the  State  of  Florida,  is 
affected  by  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990.  as 
specified  below. 

DATES:  Written  Notices  of  Serious 
Interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  Federal  Deposit 
Insurance  Corporation  until  April  2, 
1992. 

ADDRESSES:  All  written  Notices  of 
Serious  Interest  must  be  submitted  to 
Denise  Langlois  Brown.  Legal 
Department,  Federal  Deposit  Insurance 
Corporation,  P.O.  Box  725003,  Orlando, 
Florida  32872-5003,  (407)  249-5387,  Fax 
(407)  282-0180. 

SUPPLEMENTARY  INFORMATION:  The 

property  is  more  fully  described  as  a 
5,700.67  acre  tract  of  land  located  along 
the  east  and  west  sides  of  State  Road  19, 
approximately  12  miles  south  of  the  City 
of  Palatka  in  Putnam  County.  Florida. 
The  property  is  unimproved,  heavily 
vegetated,  and  has  approximately  5,250 
feet  of  frontage  along  the  St.  John's 
River.  The  property  is  adjoined  by  the 
Ocala  National  Forest  and  a  parcel 
owned  by  the  St.  John's  Water 
Management  District  for  conservation 
purposes. 
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Written  Notices  of  Serious  Interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  April  2, 
1992  to  Denise  Langiois  Brown  at  the 
above  address  and  in  substantially  the 
following  form: 

Notice  of  Serious  Intwest 

Re:  Camvelle  Ranch 

This  Notice  of  Serious  Interest  is 
tendered  in  accordance  with  Section  10 
of  the  Coastal  Barrier  Improvement  Act 
and  publication  in  the  Federal  Register 
of  Notice  of  Availability  on  January  2, 
1992  with  respect  to  that  property  in 
Putnam  County,  Florida  known  as 
Caravelle  Ranch. 

The  (Name  and  Address  of  the 
Agency  or  Other  Qualified 
Organization}  is  eligible  to  submit  this 
notice  under  criteria  se  forth  in  Public 
Law  101-591,  section  10(b](2]. 

The  (Name  of  Agency  or  Other 
Qualified  Organization)  intends  to  use 
this  property  primarily  for  wildlife 
refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural  or 
natural  resource  conservation  purposes. 

The  proposed  terms  of  purchase  or 
transfer  are  as  follows:  [INSERT  TERMS 
OF  PURCHASE] 

Dated:  December  27, 1991. 

Federal  Deposit  Insurance  Corporation. 
Patti  C  Fox, 

Assistant  Executive  Secretary. 
[PR  Doc  91-31299  Filed  12-31-91;  8:45  am] 

BILUNG  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM 

Puget  Sound  Bancorp;  Formation  of, 
Acquisition  by,  or  Merger  of  Banli 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications, 
are  set  forth  in  section  3(c]  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 


include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  speciRcally  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  January 
24, 1992. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company  and 
International  Regulation)  101  Market 
Street  San  Francisco;  California  94105: 

/.  Puget  Sound  Bancorp,  Tacoma, 
Washington;  to  acquire  100  percent  of 
the  voting  shares  of  Northwestern 
National  Bank,  Port  Angeles, 
Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  26. 1991. 

leonifer ).  lohnMO, 

Associate  Secrptary  of  the  Board. 

(FR  Doc.  91-31288  Filed  12-31-01;  8:45  am] 
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Jerry  G.  and  Margaret  A.  Scott,  et  al^ 
Ctiange  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notiflcants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  181701(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  24, 1992. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  /any  G.  and  Margaret  A.  Scott, 
Seminole,  Oklahoma;  to  acquire  an 
additional  0.53  percent  (totalling  25.27 
percent)  of  the  voting  shares  of  Prague 
Bancorp,  Inc..  Prague,  Oklahoma,  and 
thereby  indirectly  acquire  Prague 
National  Bank.  Prague,  Oklahoma. 

2.  fames  N.  and  Mary  Ellen  Wall, 
Shawnee,  Oklahoma;  to  acquire  an 
additional  0.53  percent  (totallying  25JZ7 
percent)  of  the  voting  shares  of  league 
Bancorp,  Inc.,  Prague,  Oklahoma,  and 


thereby  indirectly  acquire  Prague 
National  Bank,  Prague,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  28, 1991. 
lennifer ).  |ohnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-31289  Filed  12-31-91;  8:45  am] 

BIUJNQ  COOE  MIO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  nnandng  Administration 

(BPO-103-PN) 

Medicare  Program;  Data,  Standante 
and  Methodology  UsedTo  Establish 
Fiscal  Year  1992  Budgets  for  Fiscal 
Intermediaries  and  Carriers 

AOENCV:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACnow  Proposed  notice. 

summary:  This  notice  describes  the    - 
data,  standards  and  methodology  that 
would  be  used  to  establish  fiscal 
intermediary  and  carrier  budgets  for  the 
fiscal  year  beginning  October  1, 1991. 
Intermediaries  and  carriers  are  public  or 
private  entities  that  participate  in  the 
administration  of  the  Medicare  program 
by  performing  claims  processing  and 
benefit  payment  functions.  This  notice  is 
published  in  accordance  with  sections 
1816(c)(1)  and  1842(c)(1)  of  the  Social 
Security  Act  which  require  us  to  publish 
for  public  comment  the  data,  standards 
and  methodology  we  intend  to  use  to 
establish  budgets  for  Medicare 
intermediaries  and  carriers. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  February  3, 1992. 
ADONESSCt:  Mail  comments  to  the 
following  address: 
Health  Care  Financing  Administration, 

Department  of  Health  and  Human 

Services,  Attention:  BPO-103^N,  P.O. 

Box  28676,  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW..  Washington,  DC  20201,  or 
Room  132.  East  High  Rise  Building.  6325 

Security  Boulevard,  Baltimore, 

Maryland  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  audio, 
video  or  facsimile  (FAX)  copies  of 
comments.  In  commenting,  please  refer 
to  file  code  BPO-103-PN.  Written 
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comments  received  timely  will  be 
available  for  public  inspection  as  Ihey 
are  received,  beginning  approximately 
three  weeks  aftpr  publication  of  this 
document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Hessenauer,  (301)  966-7542. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  sections  1816(a)  and  1842(a)  of 
the  Social  Security  Act  (the  Act),  public 
or  private  organizations  and  agencies 
may  participate  in  the  administration  of 
the  Medicare  program  under  agreements 
or  contracts  entered  into  with  the 
Secretary.  These  Medicare  contractors 
are  known  as  fiscal  intermediaries 
(section  1816(a)  of  the  Act)  and  carriers 
(section  1842(a)  of  the  Act.         i 
Intermediaries  perfonn-claims    ' 
processing  and  benefit  payment 
functions  for  part  A  of  the  program 
(Hospital  Insurance)  and  carriers 
perform  bill  processing  and  benefit 
payment  functions  for  Part  B  of  the 
program  (Supplementary  Medical 
Insurance).  When  claims  are  submitted 
by  providers,  and  bills  by  beneficiaries, 
physicians,  and  suppliers  of  services,  ** 
intermediaries  and  carriers  are 
responsible  for  (1)  Determining  the 
eligibility  status  of  a  beneficiary:  (2) 
determining  whether  the  services  on  the 
submitted  claims  or  bills  are  covered 
under  Medicare  and,  if  so,  the  correct 
payment  amounts:  and  (3)  making 
appropriate  payments  to  the  provider, 
beneficiary,  physician,  or  supplier  of 
services. 

Intermediary  and  carrier  performance 
is  monitored  by  HCFA  on  both  the 
central  office  and  regional  office  (RO) 
levels.  In  general,  issues  that  affect 
policies  on  a  national  level  are 
addressed  by  the  central  o^ce,  and 
issues  dealing  with  regional  and  local 
policies,  as  well  as  those  of  an 
operational  nature,  are  addressed  by  the 
ROs.  Communication  between  HCFA 
and  the  intermediaries  and  carriers  is 
continuous,  with  established 
consultation  workgroups  comprised  of 
representatives  from  the  central  office, 
ROs  and  Medicare  contractors  meeting 
on  a  regular  basis. 

n.  Fiscal  IntemwdSary  and  Carrier 
Budget  Process  i 

HCFA's  central  office  is  responsible 
for  developing  a  national  contractor 
budget  for  both  Part  A  and  Part  B  of  the 
Medicare  program.  The  biidget  it 
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formulated  over  a  15-month  period, 
beginning  in  March  of  the  yeiar 
preceding  the  fiscal  year  (FY)  to  which  it 
applies.  It  is  formulated  after  receiving 
input  from  the  contractor  community, 
HCFA's  ROs,  various  central  office  and 
departmental  components,  and  the 
Office  of  Management  and  Budget 
(0MB),  prior  to  submittal  to  the 
President  for  approval  and  forwarding 
to  Congress.  Once  the  national 
contractor  budget  has  been  approved, 
HCFA  issues  Budget  Performance 
Requirements  (BPRs).  which  serve  as 
guidelines  for  contractors  in  preparing 
their  individual  budgets  for  submission 
to  HCFA. 

In  the  past,  we  have  used  ROs  to 
obtain  budget  estimates  from  the 
contractors  to  use  as  a  basis  for 
developing  the  national  budget.  The 
ROs'  assessments  of  the  contractors' 
needs  are  reviewed  during  a  budget 
level  determination  process  based  on 
current  claims  processing  trends, 
legislative  mandates,  administrative 
initiatives,  current  year  performance 
standards  and  criteria,  and  the 
availability  of  funds  appropriated  by 
Congress.  We  subsequently  allocate 
funding  within  these  constraints. 

Section  4035(a)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  '87), 
Public  Law  100-203,  amended  sections 
1816(c)(1)  and  1842(c)(1)  of  the  Act  by 
requiring  the  Secretary  to  publish  in  the 
Federal  Register  by  no  later  than 
September  1  before  each  FY,  the  final 
data,  standards  and  methodology  to  be 
used  to  establish  a  national  contractor 
budget  for  fiscal  intermediaries  and 
carriers  under  these  sections  for  that  FY. 
We  also  are  required  to  publish  our 
proposed  data,  standards  and 
methodology  at  least  90  days  before 
September  1  to  provide  an  opportunity 
for  public  comment. 

We  have  been  unable  to  meet  the 
statutory  mandate  to  publish  a  proposed 
notice  at  least  90  days  before  September 
1.  Although  we  have  not  published  the 
proposed  notice  within  the  timeframe 
contemplated  by  the  statute,  we 
nevertheless  want  to  assure  interested 
parties  that  they  will  be  provided  an 
adequate  opportunity  to  comment  on  the 
data,  standards,  and  methodology  to  be 
used  to  establish  budgets  before  they 
are  issued  in  a  final  notice. 

Additionally,  as  in  prior  years,  we* 
have  had  and  will  continue  to  seek 
extensive  input  from  the  involved 
parties,  particularly  contractors.  Their 
input  is  used  as  part  of  the  basis  for  the 
national  contractor  budget  that  was 
presented  to  Congress.  'That  budget  is 
the  basis  for  the  contents  of  this  notice. 
Therefore,  we  do  not  believe  that  the 
delay  in  publishing  this  proposed  notice 


will  disadvantage  the  contractors  as 
they  have  already  been  apprised  of  the 
contents  of  this  docimient  via  meetings, 
written  correspondence,  and  telephone 
calls.  The  delay  will  neither  diminish  the 
depth  of  the  consultation  nor  the 
negotiation  with  the  parties  most 
affected  by  this  notice.  After  allowing  a 
30-day  comment  period  and  evaluating 
the  comments  on  the  proi>osed  notice, 
we  will  publish  the  final  notice  as  near 
as  possible  to  September  1. 

To  the  extent  that  the  comments  we 
receive  during  this  comment  period 
warrant  revisions  to  the  proposed  data, 
standards  and  methodology,  we  will 
make  the  necessary  changes  before 
publishing  the  final  notice.  Moreover,  if 
appropriate,  we  will  issue  revised  BPRs 
to  intermediaries  and  carriers.  .We  will 
also  renegotiate  any  affected  areas  of 
intermediary  and  carrier  budgets  within 
the  levels  of  funding  made  available  by 
Congress. 

This  notice  contains  our  proposed 
data,  standards  and  methodology  that 
we  intend  to  use  to  establish  a  national 
contractor  budget  for  fiscal 
intermediaries  and  carriers  for  FY  1992. 

III.  Overview  of  FY  1992  National 
Medicare  Contractor  Budget:  Data, 
Standards  and  Methodology 

The  FY  1992  Medicare  contractor 
budget  request  was  submitted  to 
Congress  in  February  1991.  The 
workload  for  the  FY  1992  request  is 
expressed  in  terms  of  woric  processed. 
For  Part  A,  the  FY  1992  estimated 
workload  (99.4  million  bills)  is  8.0%  more 
than  the  FY  1991  workload.  For  part  B, 
the  estimated  workload  (569.6  million 
claims)  results  in  a  13.9%  increase  over 
the  FY  1991  workload. 

Our  estimates  involved  the  use  of  a 
regression  model  that  uses  the  last  36 
months  of  actual  contractor  woridoad' 
data.  The  software  runs  the  historical 
data  through  five  different  statistical 
models,  selects  the  one  best  suited  to 
the  characteristics  of  the  data,  and 
provides  a  forecast  using  that  model.  For 
the  FY  1992  projections,  we  used 
January  1991  data,  which  were  the  latest 
available  to  us  at  the  time.  The  resulting 
projections  will  be  updated  monthly  to 
assure  that  the  most  timely  data  are 
available  for  budgeting  purposes. 

Based  on  the  projected  FY  1991  unit 
costs  for  processing  bills  and  claims,  we 
applied  a  3.9  percent  inflation  factor  (the 
economic  assumption  used  by  OMB 
based  on  changes  to  the  Consumer  Price 
and  Wage  Indexes  as  developed  by  the 
Department  of  Labor).  This  amount  was 
then  further  adjusted  for  savings 
achieved  by  prior  and  anticipated 
productivity  investments,  and  costs 
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associated  with  new  legislation.  This 
calculation  resulted  in  a  new  unit  cost, 
which,  when  multiplied  by  the  Part  A 
and/or  Part  B  workloads,  shows  the 
total  amount  to  be  earmariced  for  bills 
and  claims  payment  in  FY  1992. 

Feedback  received  from  contractors 
and  ROs  during  the  past  several  years 
have  ted  us  to  believe  that  contractors 
can  make  maior  improvements  in 
performance  if  given  the  authority  to 
manage  their  budgets.  The  FY  1992  BTOs 
give  the  ROs  the  authority  to  set  such  a 
budget  and  the  omtractors  the  authority 
to  manage  their  budgets  on  a  bottom- 
line  basis.  Once  funding  is  issued,  eadt 
contractor  will  have  the  flexibility  to 
optimally  manage  the  budget  consistent 
with  the  scope  of  work  contained  in  the 
BPRs.  In  past  years,  contractors  were 
not  allowed  to  "shift**  more  than  5 
percent  of  funds  frtun  one  line  item  to 
another  in  their  budget,  as  determined 
by  the  lesser  of  the  two  line  items.  This 
restriction  was  intended  to  give 
contractors  some  latitude  with  regard  to 
reporting  their  costs,  yet  still  allow 
HCFA  to  maintain  control  over  the 
national  budget.  With  the  exception  of 
the  Payment  Safeguards,  Productivity 
bivestments  and  Other  Kne  items, 
contractors  now  will  have  total 
flexibility  in  the  use  of  funds.  However, 
the  current  S  percent  shift  (into  or  out  of) 
limitations  on  individual  payment 
safeguards  will  be  maintained. 
Productivity  Investments  and  Other  line 
funding  not  governed  by  contract 
modifications  may  be  shifted  to  other 
functions  not  to  exceed  5  percent,  but 
funding  governed  by  contract 
modifications  may  not  be  shifted  to 
other  functions  or  tines. 

A.  Medicare  Contractor  Fiincthnol 
Areas 

The  Medicare  contractor  budget 
consists  of  seven  functional  area 
responsibilities  performed  by 
intermediaries  for  Part  A,  and  ei^t 
functional  area  responsibilities 
perfiMined  by  carriers  for  Pari  &  Ttie 
functional  area  responsibilities  for  Part 
A  are: 

1.  Bills  Payment; 

2.  Reconsideration  and  Hearings; 

3.  Medicare  Secondary  Pftyer 

4.  Medical  Review  and  Utilization 
Review; 

5.  Provider  Aodil  (Desk  Reviews,  Field 
Audits  and  Provider  Settlements); 

ft.  Provider  Rennbnrsements;  and 
7.  Productivity  faivestments. 
The  functional  area  responsibilities 
tor  Part  B  are: 

1.  Qaims  Payment; 

2.  Revievra  and  Hearings; 

3.  BendBciaiy/Physiciaii  Inquiries 

•   S 


4.  Medical  Review  and  Utilization 
Review; 

5.  Medicare  Secondary  Payer 
ft.  Participating  Physicians; 

7.  Professional  Rdations;  and 

8.  Productivity  investments. 
These  functi(ms  are  funded  from  the 

Hospital  Insurance  (HI)  and 
Supplementary  Medical  Insurance  f^^) 
trust  funds.  The  data,  standardaajM 
methodology  used  in  these  functional 
areas  are  discussed  in  section  IV  of  this 
preamble.  In  the  following  naticmat 
budget  summary,  we  have  combined  the 
discussion  of  functional  areas  common 
to  both  intermediaries  and  carriers. 
However,  data  specific  to  Part  A  and 
Part  B  are  provided  under  eadi  tieading. 

1.  Bills  and  Qaims  Payment 

We  currently  estimate  the  Part  A 
processed  workload  to  be  99.4  million 
bills  in  FY  1992.  This  estimate  results 
from  a  workload  regression  model  that 
uses  the  last  36  months  of  intermediary 
data  through  January  1991  and  the 
current  funding  available  for  processing 
claims.  This  workload  level  includes  2.3 
million  claims  related  to  pap  smears,  as 
provided  for  in  section  6115  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1969.  (OBRA  '66),  Public  Law  101-23a 
and  2.3  million  daims  related  to 
injectable  drugs  for  osteoporosis  and 
mammograms,  as  provideid  for  in 
sections  4156  and  4163  of  the  Omnibus 
Budget  Recondbation  Act  of  1990 
(OBRA  *90),  PuUic  Uw  101-<506. 

The  part  B  processed  workload  is 
currently  projected  at  5664)  million 
claims  based  on  the  current  funding 
available.  This  workload  level  indudes 
4.5  million  claims  as  provided  for  in 
OBRA '89,  and  4A  BfiUhon  claims  as  .. 
provided  for  m  OBRA  "90. 

Intermediaries  are  required  by  section 
1816(c)  of  the  Act  (as  amended  by 
section  9311  of  the  Onmibas  Budget 
Reconciliation  Act  of  1966  (OBRA  "86), 
Pubhc  Law  (99-609)  to  pay  95  percent  of 
part  A  bills  within  24  days  of  recdpt.  All 
part  B  claims  must  be  processed  within 
the  same  time  frames  as  part  A  trills, 
except  that  participating  physician 
claims  must  be  paid  wittiin  17  days  erf 
receipt. 

Section  4031  of  OBRA  '87  amended 
sections  1816(c)  and  1842(c)  of  the  Act  to 
impose  a  14-day  payment  floor  standard 
ei^ective  October  1. 1806  for  part  A  bills 
and  part  B  claims.  This  standard 
provides  that  no  payment  may  be  made 
within  14  calendar  days  after  the  date 
that  the  bill/claim  is  received.  The 
statutory  requirement  for  this  pravisioa 
expired  on  September  30. 196ft 
However,  HCFA  has  admiaistiatively 
retained  the  14-day  floor  throng 
publication  of  a  notice  in  the 


Regialer  on  Deceml>er  11, 1908  at  54  PR 
61006. 

Additionally,  section  4031  also 
prohibited  the  Secretary  from  issuing 
l>efore  October  1, 1990,  other 
regulations,  instructions  or  polides 
intended  to  delay  Medicare  payments. 
^ — ^i^sequently,  section  4207(b)(2)  of 
OBRA  "go  permanently  prohibits 
changes  intended  primarily  to  slow 
down  or  speed  up  claims  processing  or 
delay  payment  of  daims. 

2.  Reconsiderations  (Reviews  Under 
Part  B)  and  Hearings  and  Beneficiary 
Inquiries 

This  function  indudes  all  activities 
related  to  guaranteeing  due  process  of 
law  as  a  result  of  contractor  adion  (i.e.. 
disallowances)  on  bills  and  claims. 

Section  4032  of  C^RA  '67  amended 
section  1816(f]  of  the  Act  to  require  that 
intermediaries  process  75  percent  of 
reconsiderations  within  60  days, 
beginning  in  FY  1990.  As  a  result  of  the 
FY  1990  funding  levels,  we  reevaluated 
the  reconsideration,  ref^view,  and  hearing 
processes  with  the  aim  to  further 
increase  effidency.  For  FY  1992  we 
expect  to  achieve  reduced  costs  throogh 
expanded  use  of  on-the-record  and 
telephone  bearings,  and  through  the  use 
of  audio  re^M»se  units  (ARUs)  to 
replace  labor-intensive  methods  of 
answering  inquiries. 

3.  Medicare  Secondary  ftyer  - 

The  Medicare  Secondary  Payer  (MSP) 
function  is  the  first  of  three  Initiatives 
(Medicare  Secondary  Payer,  Medical 
Review  and  Utilization  Review,  and 
Provider  Audit)  we  developed  as 
"Payment  Safeguards"  in  an  attempt  to 
safeguard  the  Medicare  program  against 
improper  payments.  The  focaa  of  the 
MSP  initiative  is  to  ensure  that  the 
Medicare  program  pays  for  covered  care 
only  after  reimlwrsement  from  primary 
insurers  lias  been  made.  MSP  activities 
center  on  claims  involving — 

•  The  working  aged;   - 

•  The  spousal  working  aged; 

•  Benefidaries  with  end-stage  renal 
disease; 

•  Beneftdaries  eligible  for  payment 
under  automobile,  mMhcal  Ualiihty  and 
no-faolt  insurance:  I 

•  Individuals  eligible  for  or  receiving 
workers  compensation;  and 

•  The  disabled. 
By  concentrating  efforts  in  these  key 

areas,  the  Medicare  program  has  had 
tremwidoua  success  in  recovering  and 
redadng  iayroper  program  pajrroents. 

Medicare  contradon  are  responsilile 
for  identifying  MSP  sttoatioos  and 
aggressively  parsing  the  recovery  of 
improper  payments  fran  the  appropriata 
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party.  The  standard  for  determioing  the 
amount  of  MSP  funding  a  contractor  will 
receive  in  FY  1992  is  based  on  savings 
goals,  workload  volumes,  required 
systems  changes,  and  any  special 
projects  that  may  be  assigned  to 
contractors. 

In  conjunction  with  the  actuary,  we 
develop  specific  savings  goals  for  each 
contractor  based  on  past  performance. 
In  addition,  we  gather  data  on  actual 
MSP  claims  volumes,  overall  claims 
volumes  for  the  prior  FY,  and  special 
project  data  (e.g.,  cost  of  claims,  amount 
of  savings  achieved).  We  then  compare 
a  contractor's  previous  year's  data  to 
the  contractor'^  projections  for  the  next 
FY  and  allocate  funding  in^roportion  to 
the  savings  goals  to  be  achieved. 
Additional  funding  is  allocated  for 
specific  projects  as  required.  The 
amounts  vary  based  on  the  scope  of  the 
project,  extent  of  systems  changes,  if 
any,  and  workload. 

For  FY  1992  we  have  included  funding 
to  implement  the  IRS/SSA/HCFA  data 
match  project  created  by  section  6202  of 
OBRA  '89. 

4.  Medical  Review  and  Utilization 
Review 

In  addition  to  processing  and  paying 
claims  from  providers  of  services  and 
Medicare  beneficiaries,  contractors 
perform  medical  reviews  of  claims  to 
determine  whether  services  were 
medically  necessary  and  constituted  an 
appropriate  level  of  care.  The 
distribution  of  Medicare  contractor 
funding  is  in  proportion  to  workload, 
individual  contractor  medical  review/ 
utilization  review  (MR/UR)  projects, 
and  the  budget  constraints  brought 
about  by  reduced  funding  availability. 

Intermediaries  are  responsible  for 
medical  review  of  home  health  agencies 
(HHAs).  skilled  nursing  facilities  (SNFs). 
outpatient  hospital  services  (excluding 
surgery),  and  other  outpatient  services 
such  as  those  provided  by  rehabilitation 
facilities,  rural  health  clinics,  etc.  This 
review  assures  that  medical  care 
received  is  necessary  and  appropriate, 
and  that  quality  medical  services  are 
delivered  to  Medicare  beneficiaries.  We 
estimate  that  the  review  of  HHAs  and 
outpatient  services  will  account  for  most 
of  the  use  of  Medicare  intermediary 
medical  review  resources  during  FY 
1992.  Medical  review  of  all  HHA 
provider  claims  will  be  the 
responsibility  of  regional  home  health 
intermediaries. 

Carriers  are  responsible  for  medical 
review  of  Part  B  providers  and  suppliers. 
Carrier  medical  review  costs  can  be 
offset  by  avoidiifg  payment  for 
medically  unnecessary  services  through 
proper  medical  review/utilization 


review.  To  this  end.  we  will  continue  to 
focus  on  prepayment  review,  including 
additional  mandatory  prepayment 
screens,  and  continue  our  efforts  in  the 
standard  cost  analysis  system 
developed  in  FY  1987  to  evaluate  the 
efficiency  of  carrier  prepayment  medical 
review  screens.  This  systematic 
approach  is  expected  to  yield  benefits  to 
the  medical  review  process,  such  as — 

•  A  current  inventory  of  the  number, 
types,  and  cost  effectiveness  of  medical 
review  screens; 

•  The  ability  to  analyze  the  current 
inventory  of  screens  and  set  a 
framework  that  yields  a  high  return  on 
investment; 

•  The  ability  to  target  strategies  for 
specific  medical  review  activities;  and 

•  Measurement  of  the  relative  cost 
effectiveness  of  screens  among  different 
contractors. 

In  addition  to  our  continued  focus  on 
prepayment  review,  we  also  will  direct 
attention  in  the  area  of  carrier 
postpayment  medical  review  during  FY 
1992.  The  carrier  postpayment  process 
consists  of  preparing  profiles  of 
providers  and  beneficiaries,  identifying 
patterns  of  fraud  and  abuse,  correcting 
program  abuse  in  service  utilization  by 
educating  providers  in  acceptable  norms 
and  proper  billing  practices, 
recommending  administrative  action, 
where  appropriate,  and  identifying  areas 
for  the  development  and  installation  of 
future  prepayment  review  screens. 

The  actual  and  cost  avoidance 
benefits  in  safeguarding  program  dollars 
are  significant.  Educational  encounters 
lead  to  fewer  incorrect  billings  and 
administrative  cost  avoidance  in  the 
form  of  reductions  in  the  number  of 
requests  for  reviews  and  hearings.  In  FY 
1992  we  will  continue  to  focus  on — 

•  Review  of  providers  with 
demonstrably  aberrant  billing  and 
practice  patterns; 

•  Review  of  educational  efforts;  and 

•  Development  of  a  methodology  for 
quantifying  the  level  of  program  and 
administrative  cost  avoidance  resulting 
from  postpayment  medical  review 
activities. 

Also  during  FY  1992,  an  analytical 
diagnosis-based  approach  to 
identification  of  services  targeted  for 
more  intensified  medical  review  (i.e., 
patterns  of  care)  will  be  implemented 
nationally.  Funding  for  this  project  is 
provided  for  carrier  staff  review  of  the 
system  rather  than  development,  which 
will  be  accomplished  in  FY  1991.  We 
estimate  that  20  percent  of  FY  1992 
prepayment  medical  reviews  will  be 
diagnosis  related. 

Carriers  must  continue  to  provide 
support  to  HHS/Office  of  Inspector 
General  (OIG)  staff  in  investigating 


cases  of  suspected  fraud  and  abuse 
This  is  in  addition  to  the  fraud  and 
abuse  activities  that  currently  exist  in 
other  intermediary  and  carrier  functions. 

5.  Provider  Audit 

For  FY  1992  we  have  planned  for  the 
full  complement  of  audits  to  help  in  the 
identification  and  prevention  of 
improper  payments.  These  will  include 
desk  reviews,  field  audits,  special  audit 
activities  and  final  settlements. 
Considering  provider  growth  and  the 
increase  in  cost4)ased  reimbursement  to 
prospective  payment  system  (PPS) 
hospitals,  we  will  continue  to  give 
priority  to  the  audits  of  PPS  multi- 
facility  hospitals  as  well  as  chain- 
affiliated  providers.  In  addition,  by 
concentrating  effort  on  HHAs  and  SNFs 
which  meet  minimum  audit  criteria,  we' 
will  maximize  the  potential  savings 
available  from  these  providers.  We  will 
also  focus  audit  efforts  on  costs  reported 
and  allocated  by  home  offices,  since 
there  are  numerous  incentives  for  chain 
home  offices  to  maximize 
reimbursement  through  creative  cost 
allocation  practices. 

6.  Provider  Reimbursement  (Part  A  only) 

In  FY  1992  Medicare  contractors  are 
required  to  provide  reimbursement 
services  to  29.659  health  care  providers. 
This  represents  an  increase  of 
approximately  14  percent  over  the 
number  of  providers  requiring 
reimbursement  services  in  FY  1991. 
Reimbursement  services  are  required  for 
provi(|er-based  SNFs  and  HHAs  in 
addition  to  end  stage  renal  disease 
(ESRD)  facilities,  comprehensive 
outpatient  rehabilitation  facilities 
(CORFs),  and  hospices,  regardless  of 
whether  the  provider  is  audited  on  an 
annual  or  other  basis.  The  budget 
provides  for  the  following  activities: 

•  Collection  of  Provider 
Overpayments— A  system  must  be 
maintained  to  collect  and  record 
overpayments  made  to  providers.  In 
addition  to  collections  and 
recordkeeping  activities,  contractors 
will  investigate  and  provide  profile  data 
on  uncollectible  overpayment  cases  and 
provide  monthly  reports  to  HCFA  on  the 
uncollectible  accounts. 

•  Interim  Payments — ^Interim  Payment 
rates  must  be  established  and 
periodically  reviewed  throughout  the  FY 
for  all  Medicare  providers.  The  interim 
rates  process  requires  the  review  of 
provider  cost  and  utilization  statistics 
and  the  calculation  of  adjusted  rates. 

•  Consultative  Services — On-site 
assistance  must  be  furnished  to  any 
provider  experiencing  difficulties  in 
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preparing  the  cost  report,  preparing 
claims  or  any  other  payment  area. 

•  Records  and  Reports — According  to 
specific  instructions  from  HCFA,  files 
and  records  must  be  established  and 
maintained  by  the  contractors  to  ensure 
proper  payments  to  providers.  In 
addition,  several  different  provider  cost 
and  payment  reports  must  be  prepared 
and  submitted  quarterly  to  HQ^A. 

•  System  Tracking  for  Audit  and 
Reimbursement  (STAR>-^The  STAR 
system  collects  data  on  individual 
provider  identification  such  as  name, 
provider  number,  number  of  beds/visits, 
etc.  The  system  also  collects  all  data  on 
the  cost  of  Medicare  contractors 
performing  audit  and  reimbursement 
functions,  including  interim  rate  setting, 
desk  reviews,  settlements  and  field 
audits.  The  STAR  system  will  be 
integrated  with  other  data  retrieval 
systems  to  eliminate  duplicate  reporting 
and  to  establish  one  data  base  for 

.  information  reported  by  intermediaries. 

In  determining  the  amount  of 
reimbursement  funding  each  contractor 
receives,  we  analyze  provider  profiles 
submitted  by  contractors.  The  provider 
profiles  show  types  and  numbers  of 
periodic  interim  payment  (PIP)  providers 
and  non-PIP  providers.  We  review  prior 
periods  of  reimbursement  funding  and 
assess  the  contractor's  future  needs 
based  on  projected  provider  workload 
and  the  availability  of  funds.  We  make 
every  attempt  to  distribute  funds  in 
proportion  to  workload. 

7.  Productivity  Investments 

The  costs  of  implementing  new 
initiatives  designed  to  improve  the 
effectiveness  of  Medicare  program 
administration  are  referred  to  as 
productivity  investments  (Pis). 
Productivity  investments  generally 
provide  start-up  funds  for  contractor 
activities.  Once  these  projects  are 
operational,  funding  for  these  projects 
becomes  part  of  the  contractor's  ongoing 
costs.  The  criteria  for  selection  of  Pis  to 
be  implemented  are  varied.  For 
example,  some  Pis  are  required  by 
legislative  or  regulatory  requirements. 
We  also  fund  projects  that  will  improve 
administrative  cost  efficiency,  e.g.,  the 
Common  Working  File  and  Shared 
Maintenance/Shared  Processing. 

There  is  no  single  distribution 
methodology  for  the  allocation  of  PI 
funds.  After  we  determine  the  national 
cost  of  a  PI,  funds  are  distributed  among 
the  contractors  based  on  either  the 
contractors'  cost  estimates  or  through 
formulas  derived  by  HCFA  based  on 
project  specifications'.  Other  PI 
initiatives  require  equal  effort  by  aft 
contractors  regardless  of  size,  and  are, 
therefore,  distributed  equally  among 


contractors.  Finally,  other  Pis,  such  as 
the  Common  Working  File  and  Shared 
Maintenance/Shared  Processing,  are 
given  only  to  contractors  that  are 
involved  in  the  specific  projects. 

In  FY  1992,  we  will  fund  the  following 
Pis: 

For  Part  A— 

•  Common  Working  File; 

•  Shared  software  maintenance; 

•  Shared  claims  processing; 

•  Quality  assurance  program 
initiatives; 

•  Facilities  management;  and; 

•  OBRA  '90  systems  initiatives. 
For  Part  B— 

•  Common  Working  File; 

•  Shared  software  maintenance; 

•  Shared  claims  processing; 

•  Quality  assurance  program 
initiatives; 

•  Revised  HCFA-1500; 

•  Beneficiary  initiatives; 

•  Facilities  management: 

•  Electronic  media  claims; 

•  Physician  Ownership  and  Referral; 

•  Medicare  Fee  Schedule 
Implementation; 

•  Standardized  Edit  Package;  and 

•  OBRA  '90  systems  initiatives. 

8.  Beneficiary /Physician  Inquiries 

The  Medicare  program  is  a  complex 
one,  based  on  many  provisions  required 
by  law,  regulations  and  policy  dealing 
with  entitlement,  coverage  of  services, 
comprehensive  payment  rules,  and  the 
rights  and  responsibilities  of 
beneficiaries.  Since  contractors  are  the 
direct  link  between  beneficiaries, 
physicians,  and  the  program,  this 
activity  includes  all  costs  related      » 
beneficiary,  physician  and  supplier 
inquiries  generated  by  means  of 
telephone  calls,  correspondence,  and 
personal  visits.  This  workload  is 
estimated  to  be  30.4  million  inquiries  in 
FY  1992.  Current  contractor  performance 
and  evaluation  criteria  and  standards 
require  that  inquiries  be  processed 
within  30  calendar  days.  For  telephone 
inquiries,  the  level  of  service  for  a  busy 
signal  must  equate  to  an  "all  trunks 
busy"  of  no  higher  than  20  percent.  All 
calls  must  be  acknowledged  in  no  more 
than  20  seconds  and  must  be  handled  by 
a  telephone  representative  within  120 
seconds  of  acknowledgement.  The 
standards  require  that  80  percent  of  the 
calls  be  handled  to  completion  during 
the  initial  call  and  that  call  backs  be 
made  within  2  working  days.  These 
standards  apply  to  both  toll  free  and 
local  calls.  For  FY  1992,  we  expect  to 
achieve  reduced  costs  through  the  use  of 
ARUs  to  replace  labor-intensive 
methods  of  answering  inquiries.         .  " 


9.  Participating  Physicians  (Part  B  only) 

Participating  physicians  are  those 
who  agree  to  accept  assignment  on  all 
Medicare  claims  in  return  for  certain 
incentives/benefits.  All  physicians  must 
be  given  an  opportunity  to  enroll/ 
disenroll  in  the  participation  program 
annually. 

The  participating  physician  program 
for  carriers  includes  the  following 
activities: 

•  Monitoring  Maximum  Allowable 
Actual  Charges  (MAAC); 

•  Producing  and  distributing 
Medicare  Participating  Physician 
Directories  (MEDPARDS); 

•  Monitoring  nonparticipating 
physicians  for  compliance  with  section 
1842(m)  of  the  Act,  as  added  by.  section 
9332(d)  of  OBRA '86; 

•  Monitoring  participating  physicians; 

•  Furnishing  toll-free  electronic  media 
claims  lines  for  participating  physicians; 

•  Responding  to  participation-related 
inquiries  from  beneficiaries  in  a  timely 
and  responsive  manner 

•  Enrolling  participating  physicians 
and  suppliers; 

•  Monitoring  systems  changes  for 
pricing  screens  and  files  related  to  the 
participating  physician  program;  and 

•  Monitoring  data  requests 
(participation  counts). 

When  the  Congress  initially  provided 
funding  for  the  participation  program, 
we  identified  each  of  the  activities 
involved  and  priced  each  activity 
nationally.  An  algorithm  was  developed 
for  distributing  the  fimds  to  each 
contractor  for  each  activity.  Some 
algorithms  distributed  funds  based  on 
workload  and  others  based  on  the 
number  of  sites  with  systems  changes. 
One  activity  was  funded  based  on  the 
participation  rates.  We  then  totaled  the 
cost  of  the  various  activities  for  each 
carrier  and  provided  funding 
accordingly.  For  FY  1992,  the  FY  1991 
funding  was  used  as  the  base  and  was 
increased  proportional  to  the  workload 
within  the  limits  of  the  funding  available 
to  HCFA. 

Section  9332  of  OBRA  '86  requires 
HCFA  to  pay  carrier  bonuses  for 
increasing  the  rate  of  physician 
participation  in  the  Medicare  program. 
The  methodology  used  to  determine 
carrier  bonuses  for  FY  1992  will  be 
published  in  a  separate  notice. 

10.  Professional  Relations 

The  success  of  the  Medicare  program 
depends  upon  the  continuing 
cooperation  of  individuals  and 
institutions  providing  health  care 
services.  To  help  promote  this 
cooperation,  carriers  are  required  to^ 
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•  Notify  physicians  and  suppliers,  in 
writing,  of  policy  and  procedural 
changes  prior  to  the  effective  dates  of 
changes; 

•  Develop  claims  prior  to  denial  or 
reduction;  j 

•  Initiate  regular  contact  win 
physicians/suppliers  through 
representative  organizations; 

•  Provide  regular  and  periodic  - 
training  for  new  personnel,  as  well  as  a 
continuing  education  program  for 
previously  trained  staff,  on  current 
Medicare  coverage,  reimbursement,  and 
billing  policy; 

•  Conduct  regular  meetings  with 
beneficiaries  or  their  representative 
organizations  to  inform  them  about  the 
participation  program;  and 

•  Provide  adequate  telephone  service 
in  order  to  answer  queries  concerning 
claims  status  and  processing  questions. 

The  funding  provided  in  FY  1992  will 
allow  carriers  to  perform  the  above 
activities,  as  well  as  those  outlined  in 
section  4600  of  the  Medicare  Carriers 
Manual.  Funding  is  also  included  for  the 
enforcement  of  proper  diagnostic  coding 
of  claims,  identification  of  referring, 
ordering  and  furnishing  physician 
services,  and  other  provisions  as 
required  by  OBRA  '89. 

"  11.  Printing  Claims  Forms 

Although  this  activity  is  not  among 
the  seven  contractor  functional  areas,  it 
is  a  part  of  the  national  Medicare 
contractor  budget.  In  the  interest  of 
maintaining  standard  formats  and 
quality  of  Medicare  entitlement  and 
report  forms,  intermediaries  and  carriers 
g^pply  beneficiary  enrollment  and 
^ovider  cost  reporting  forms.  The  use  of 
these  forms  is  essential  to  beneficiary 
notiHcation.  effective  and  efficient 
contractor  operations,  and  other 
progra'm  objectives.  With  a  steady 
incre^e  in  the  number  of  beneficiaries 
ahd  pj-oviders,  we  project  a 
corresponding  increase  in  a  substantial 
number  of  HCFA  forms. 

B.  Contractor  Unit  Cost  Calculations 

A  key  step  in  the  contractor  budget 
process  is  the  development  of  contractor 
unit  costs  for  prpcessing  Part  A  bills  and 
Part  B  claims.  FY  1992  is  the  first  year  in 
which  we  have  developed  a  bottom  lone 
unit  cost  for  each  individual  contractor. 
These  bottom  line  unit  costs  encompass 
ail  contractor  functions  except  Audit 
(Part  A  only),  Productivity  Investments, 
and  Other. 

Also  new  in  FY  1992  is  the  application 
of  the  Complexity  Index  (CI).  The  CI  is 
designed  to  improve  efficiency  and 
reduce  contractor-by-contractor  cost 
inequities,  and  is  based  on  the 
application  of  the  Industrial  Engineering 


(IE)  Study  commissioned  by  HCFA.  The 
IE  study  provided  HCFA  with  an  actual, 
weighted  unit  cost  for  each  type  and 
medium  of  bill  and  claim.  For  example,  a 
Part  A  contractor  typically  Rfocesses 
(among  others)  inpatient  hospital  bills. 
These  bills  either  are  received  as 
hardcopy  or  are  electronically 
submitted. 

The  IE  study  produced  an  actual  unit 
cost  that  is  associated  with  processing  a 
hardcopy  inpatient  bill  versus  an 
electronically  submitted  inpatient  bill. 
The  study  did  the  same  with  every  type 
and  medium  of  bill  and  claim  processed 
by  contractors.  These  unit  costs  were 
applied  to  each  contractor's  individual 
workload  mix  to  develop  a  weighted 
unit  cost  that  reflects  the  complexity  of 
its  workload  rtlix.  We  determined  the 
workload  mix  for  each  contractor  by 
calculating  the  proportion  of  its  work  by 
bill/claim  type  and  medium  for  the 
October-January  1991  time  period.  Since 
each  contractor  has  a  percentage  goal  in 
FY  1992  for  electronically  transmitted 
claims,  we  adjusted  the  workload  mixes 
to  reflect  achievement  of  the  goals. 

We  developed  the  CI  by  identifying 
the  contractor  with  the  least 
complicated  FY  1991  workload  mix  and 
therefore  the  lowest  weighted  unit  cost. 
Each  individual  contractor's  unit  cost 
was  divided  by  this  contractor's  unit 
cost  to  calculate  its  CI.  The  CI  was 
multiplied  by  the  contractor's  actual  FY 
1990  workload  volume  in  order  to  weight 
the  workload  for  the  appropriate  level  of 
complexity  and  to  develop  its 
Equivalency  Work  Units  (EWUs). 

In  order  to  develop  each  contractor's 
final  bottom-line  unit  cost  for  FY  1992. 
we  divided  its  EWUs  into  its  actual  FY 
1990  costs,  adjusting  for  various  savings 
and  the  postage  increase.  We  then 
arrayed  the  contractors'  unit  costs  per 
EWU  and  identified  the  contractor  at 
the  70th  Percentile.  Each  contractor  with 
a  unit  cost  per  EWU  higher  than  the  70th 
Percentile  was  held  to  this  unit  cost 
multiplied  by  the  contractbr's  own  CI. 
Each  contractor  at  or  below  the  70th 
Percentile  retained  its  own  unit  cost  per 
EWU  multiplied  by  its  own  CI.  As  a 
final  step,  we  adjusted  each  Part  B 
contractors'  bottom-line  unit  cost  to 
reflect  the  savings  that  we  expect  to 
realize  as  a  result  of  several  new  HCFA 
policies  to  be  implemented  in  FY  1992. 

In  their  budget  negotiations  with  the 
contractors,  the  ROs  cannot  exceed  this 
bottom-line  unit  cost.  The  total  FY  1992 
budget  (excluding  Audit,  PI  and  other) 
for  each  contractor  will  be  established 
by  multiplying  the  bottom-line  unit  cost 
by  the  contractor's  projected  workload 
volume.  However,  each  RO  is  also 
responsible  for  allocating  between  its 
contractors  the  General  Savings  (as 


described  in  the  BPRs)  that  we  must 
realize  to  accommodate  our  budget 
limitations  in  FY  1992.  Therefore,  while 
the  RO  cannot  exceed  the  bottom-line 
unit  cost  discussed  above,  it  can  adjust 
the  unit  costs  downward  at  its 
discretion  to  realize  the  General 
Savings. 

rv.  FY  1992  National  Medicare 
Contractor  Budget  Standards,  Data,  and 
Methodology 

After  the  President's  FY  1992 
Medicare  contractor  budget  request  was 
submitted  to  Congress  in  February  1991. 
we  proceeded  to  develop  budget  and 
performance  requirements  to  be  issued 
to  the  contractors.  These  requirements 
outline  the  scope  of  work  that 
intermediaries  and  carriers  are  expected 
to  perform  during  the  upcoming  FYjn 
each  of  the  functional  areas  for  which 
they  are  responsible. 

In  May  1991,  the  draft  budget  and 
performance  requirements  were  issued 
to  the  ROs.  Final  individualized 
requirements  were  sent  to  each 
intermediary  and  carrier  in  early  June  to 
provide  assistance  in  preparing  their  FY 
1992  budget  requests.  The  ROs  added 
information  pertinent  to  intermediaries 
and  carriers  within  their  own  region. 
Intermediaries  and  carriers  must  submit 
their  budget  requests  to  HCFA  no  later 
than  six  weeks  after  the  issuance  of  the 
budget  performance  requirements. 

While  intermediaries  and  carriers  are 
preparing  their  budget  requests,  the 
Division  of  Contractor  Financial 
Management  within  HCFA  will  develop 
preliminary  budget  allocations  for  the 
functional  areas  based  upon  historical 
patterns,  workload  growth/inflation 
assumptions,  and  any  other  available 
relevant  information.  Both  central  office 
and  RO  staff  will  review  intermediary 
and  carrier  budget  requests  as  they  are 
submitted.  RO  sta^will  discuss  the 
differences  between  the  intermediary 
and  carrier  requests  and  the  allocations 
derived  by  HCFA,  and  negotiate  with 
each  intermediary  and  carrier  a  final, 
mutually  acceptable  budget  within  the 
limits  of  the  funding  available  to  HCFA. 
The  central  office  prepares  a  Financial 
Operating  Plan  (FOP)  for  each  RO  that 
provides  total  regional  funding  authority 
for  each  functional  ar^a.  The  ROs  in 
turn  prepare  a  Notice  of  Budget 
Approval  (NOBA)  for  each  intermediary 
and  carrier  that  provides  a  full  year 
budget  plan  subject  to  quarterly  cash 
draw  limitations. 

A.  Standards 

The  basic  scope  of  work,  along  with 
new  and  special  activities  that 
intermediaries  and  carriers  will  be 
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expected  to  perform,  are  described  in 
the  budget  and  performance 
requirements  package,  which  was 
distributed  in  draft  form  to  the  ROs  in 
May  1991.  Intermediaries  and  carriers 
are  expected  to  perform  the  work  as 
described  in  the  budget  and 
performance  requirements  package  and 
in  accordance  with  the  standards 
included  in  the  Contractor  Performance 
Evaluation  Program  (CPEP)  for  FY  1992. 
For  consideration  in  developing  their 
initial  budget  requests,  a  draft  copy  of 
the  CPEP  standards  was  sent  to 
contractors  in  May  1991.  Final  FY  1992 
CPEP  standards  will  be  published  in  the 
Federal  Register. 

B.  Data  . 

In  developing  the  individual 
intermediary  and  carrier  budgets  for  FY 
1992,  we  will  utilize  the  following 
sources  of  data  that  contain  various 
workload  volumes,  functional  costs,  and 
manpower  information: 

•  Forms  HqPA-1523/1524  (a 
multipurpose  form  which  serves  as  the 
Budget  Request,  Notice  of  Budget 
Approval  and  Interim  Expenditure 
Report); 

•  Forms  HCFA-1523/1524A  (Schedule 
of  Productivity  Investments  and  Other]; 

•  Forms  HCFA-1523/1S24B  (Schedule 
of  Credits,  EDP  and  Overhead); 

•  Forms  HCFA-1523/1524C  (Schedule 
of  Appeals): 

•  Forms  HCFA-1523/1524D  (Schedule 
of  MSP  Costs): 

•  Forms  HCFA-1523/1524E  (Schedule 
of  MR  Costs); 

•  Forms  HCFA-1525/1525B 
(Contractor  Audit  Settlement  Report 
(CASRJ); 

•  Schedules  A,  B  &  C; 

•  Audit  Priority  Matrix;  * 

•  Crossover  from  CASR  to  Audit 
Priority  Matrix; 

•  Provider  Reimbursement  Profile; 

•  Schedule  of  Providers  Serviced; 

•  MSP  Savings  Report; 

•  MR/UR  Savings  Report; 

•  Form  HCFA-2580  (Cost 
Classification  Report); 

•  Form-3529  (Facilities  and 
Occupancy  Schedule); 

•  Forms  HCFA-1565/1566  Carrier 
Performance  Report/Intermediary 
Monthly  Workload  Report; 

•  HCFA  Actuary's  Workload 
Estimates; 

•  OMB's  Economic  Assumptions  of  3.9 
Percent; 

•  Industrial  Engineering  Study; 

•  Savings  from  Prior  Productivity 
Investments; 

•  New  Legislation  Costs; 

•  Regional  Office  Reconunendations; 
and 

•  Contract  Provisions. 


C.  Methodology 

The  Medicare  contractor  budget  is  , 
built  around  the  previously  listed  sevfen 
major  functions  performed  by 
intermediaries  for  Part  A  and  eight 
major  functions  performed  by  carriers 
for  Part  B.  The  FY  1992  budget  is  the 
first  year  in  which  we  have  developed  a 
bottom-line  unit  cost  for  each  individual 
contractor.  However,  each  contractor's 
bottom-line  unit  cost  associated  with  the 
Complexity  Index  described  in  section 
III.B  of  this  preamble  takes  precedence 
over  these  various  line  item  unit  costs. 
The  ROs  cannot  exceed  these  bottom- 
line  unit  costs  in  their  budget 
negotiations  with  the  contractors.  The 
following  narrative  describes  the 
methodology  used  to  calculate 
individual  line  item  costs.  This 
methodology  will  be  considered  as 
general  reference  for  contractors  as  they 
develop  their  FY  1992  budgets,  and  also- 
to  provide  additional  explanation  in 
determining  how  certain  costs  and 
.savings  were  determined.  These 
individual  line  item  costs  should  be 
viewed  as  tools  to  guide  the  ROs  in  their 
contractor  negotiations. 

1.  Bills  and  Claims  Payment 

The  individual  intermediary  and 
carrier  workload  levels  for  FY  1992 
(subject  to  the  national  workload  levels 
and  approved  funding]  are  determined 
by  the  ROs  based  upon  regional 
forecasted  totals  that  are  derived  from  a 
statistical  forecasting  model.  We  are 
also  projecting  the  number  of  bills/ 
claims  an  intermediary  and  carrier 
expect  to  have  pending  at  the  end  of  the 
FY  1991  using  the  same  data.  We  then 
combine  the  FY  1992  receipt  estimate 
with  the  anticipated  end  of  FY  1991 
pending  level,  and  subtract  the 
estimated  FY  1992  pending  for  each 
intermediary  and  carrier  to  establish  a 
processed  workload  (i.e..  Estimated  FY 
1992  receipts  -f-  Estimated  end  of  FY 
1991  pending -Estimated  end  of  FY  1992 
pending  =  Estimated  FY  1992  Processed 
Workload). 

In  order  to  price  individual  contractor 
bills/claims  workloads,  we  develop  a 
unit  cost  that  is  the  cost  of  processing  a 
single  bill/claim.  The  individual 
intermediary  and  carrier  unit  costs  for 
FY  1992  are  calculated  based  upon  unit 
costs  (line  1  of  the  FY  1990  Final 
Administrative  Cost  Proposal).  The 
calculations  include  increases  to 
recognize  the  cost  of  new  legislation, 
and  3.9  percent  for  price  inflation. 
Reductions  associated  with  the 
application  of  the  IE  studyand  savings 
achieved  from  the  Common  Working 
File  and  other  prior  Pis  will  also  be  part 
of  the  formula  employed  in  computing 


FY  1992  target  unit  costs.  The  ROs  will 
negotiate  with  intermediaries  and 
carriers  to  resolve  any  differences 
within  the  limits  of  the  funding  available 
to  HCFA. 

2.  Reconsiderations  (Reviews  Undei* 
Part  B)  and  Hearings 

We  will  allocate  funding  based  on  the 
amount  of  dollars  spent  (line  2  of 
HCFA-1523/1524]  in  the  prior  years, 
adjusted  for  inflation  and  volume. 
Specifically,  we  will  adjust  the  previous 
year's  costs  for  reconsiderations  and 
hearings  by  the  percentage  change  in 
inflation,  which  for  FY  1992  is  a  3.9 
percent  increase  (a  rate  that  reflects 
productivity  gains  generally  for  the 
economy,  but  which  may  cause  over/ 
understatement  of  costs  depending  on 
the  productivity  efficiencies  experienced 
by  the  individual  contractors),  and  for 
the  percentage  change  in  workload.  We 
have  revised  Forms  HCFA-1523/1524C 
to  allow  us  to  capture  more  discrete 
workload  and  cost  data. 

We  will  use  these  data  to  develop 
budgeted  costs  for  reconsiderations  and 
hearings  as  we  do  for  bills  payment  and 
claims  payment  costs,  that  is,  forecasted 
processed  volume  times  unit  cost.  The 
individual  intermediary  and  carrier 
budget  allocations  for  reconsiderations, 
reviews,  and  hearings  are  determined  by 
using  the  old  methodology.  If  sufficient 
reliable  data  are  collected,  then  we  may 
redetermine  the  allocations  by 
multiplying  anticipated  workload  levels 
in  FY  1992  times  the  newly  developed 
unit  cost.  We  will  consider  the  current 
pending  workload  and  projected 
receipts  for  each  intermediary  and 
carrier. 

The  ROs  will  negotiate  with 
intermediaries  and  carriers  to  resolve 
any  differences  between  the  HCFA 
allocations  and  the  contractors' 
requests,  within  the  limits  of  the  funding 
available  to  HCFA. 

3.  Beneficiary/Provider  Inquiries  (Part  B 
only) 

In  order  to  establish  a  budgeted 
amount  for  beneficiary  and  provider 
inquiries,  the  prior  year's  cost  is 
adjusted  for  the  percentage  change  in  ' 
inflation,  which  for  FY  1992  will  be  a  3.9 
percent  increase,  as  well  as  any 
projected  workload  increase  or 
decrease.  We  also  consider  special 
conditions  unique  to  specific  carriers  in  - 
negotiating  the  budget.  We  are  now 
developing  new  reporting  requirements 
that  will  allow  us  to  capture  more 
discrete  workload  and  cost  data.  Until      ^ 
we  have  sufficient  reliable  data  under       ' 
the  new  reporting  system,  we  will  use 
the  old  budgeting  methodology.  We  may 
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use  the  data  to  develop  a  budgeted  cost 
for  beneficiary/provider  inquiries  by 
multiplying  forecasted  processed 
volume  times  unit  cost. 

The  ROs  will  negotiate  with  the 
carriers  to  resolve  any  differences 
between  the  HCFA  allocations  and 
carrier's  requests,  within  the  limits  of 
the  funding  available  to  HCFA. 

4.  Provider  Reimbursement  (Part  A  only)  . 

In  detennining  individual 
intermediary  budgets  for  reimbursement 
activities,  we  first  calculated  an  FY  1991 
unit  cost  using  the  funding  included  on 
the  latest  FY  1991  NOBA  (HCFA  1523) 
and  divided  that  amount  by  the 
workload  reported  on  the  Schedule  of 
Providers  Serviced  (SPS)  for  the  same 
period.  The  SPS  is  a  listing  of  all  the 
facilities  serviced  by  the  intermediary. 
This  report  offers  a  more  detailed 
description  of  the  providers  because  it 
identifies  them  by  type,  bed  size, 
freestanding  or  provider-based,  and 
whether  they  are  paid  on  a  periodic 
interim  payment  basis.  The  SPS  is 
submitted  with  each  initial  budget 
request  so  that  a  part  of  the  analysis  is 
the  comparison  of  the  composition  of  the 
provider  community  serviced  by  the 
intermediary  and  aiiy  change  reported 
between  FYs. 

The  unit  cost  found  by  dividing  the 
amount  of  the  FY  1991  NOBA  by  the 
workload  from  the  SPS  for  the  same 
period  forms  the  first  of  the  "raw"  data 
used  to  project  the  FY  1992  budget.  This 
unit  cost  is  increased  by  3.9  percent, 
which  is  the  rate  of  inflation  provided  to 
HCFA  by  OMB.  This  adjusted  unit  cost 
is  then  multiplied  by  the  FY  1992 
workload  as  reported  on  the  SPS.  The 
result  is  then  adjusted  based  on  a 
review  of  cost  documentation  of  special 
initiatives. 

In  order  to  resolve  major  differences 
between  the  intermediary's  budget 
request  and  the  amount  developed  by 
the  preceding  approach,  we  analyze  the 
reimbursement  profile  that  is  an 
^addendum  to  the  budget  request.  This 
iJrofile  shows  the  cost  claimed  by  type 
of  reimbursement  activity  (Interim  Rate 
Determinations,  Overpayment 
Recoupment,  Consulting  Services,  etc.). 

The  ROs  will  negotiate  with  the 
intermediaries  to  resolve  any 
differences  between  the  HCFA 
allocations  and  the  intermediaries' 
requests,  within  tkp  limits  of  the  funding 
available  to  HCFA!  i 

5.  Provider  Audit  (Part  A  only) 

For  FY  1992,  the  provider  audit 
function  is  divided  into  three  major 
activities:  field  audits,  desk  reviews,  and 
settlements.  The  basic  report  on  all 
audit  analyses  is  based  on  the 


Contractor  Auditing  and  Settlement 
Report  (CASR)  (HCFA-1525/1525A). 
This  form  provides  a  breakout  of  audit 
activities  and  costs  by  type  of  provider, 
and  documents  the  savings  incurred  as  a 
result  of  audit  activity.  Using  this  a^  a 
base,  the  desk  review  costs  are 
developed  by  projecting  the  workload 
using  the  total  count  of  providers 
serviced.  (All  cost  reports  must  be  desk 
reviewed.).  The  count  of  providers 
serviced  is  compared  to  the  total  shown 
on  the  Schedule  of  Providers  Serviced 
for  verification.  We  then  multiply  this 
count  by  the  unit  cost  per  desk  review 
(developed  for  the  fastest  CASR  for  FY 
1991)  to  determine  the  cost  of  handling 
the  FY  1992  workload  at  the  FY  1991  unit 
cost. 

Settlement  costs  are  based  on  the 
workload  projected  in  the  intermediary's 
budget  request  multiplied  by  the  unit 
cost  for  settlements  found  in  the  most 
recent  CASR  for  FY  1991.  This  will  cost 
out  the  FY  1992  activity  at  the  FY  1991 
level  of  expenditure. 

The  overriding  priority  of  all  audit 
efforts  is  the  specfal  activities  required 
by  legislation.  The  second  priority  is 
that  all  cost  reports  be  desk  reviewed 
and,  to  the  extent  possible,  settled.  All 
of  the  above  costs  are  adjusted  for 
inflation,  which  for  FY  1992  will  be  a  3.9 
percent  increase. 

The  ROs  will  negotiate  with 
intermediaries  to  resolve  any 
differences  between  the  HCFA 
allocations  and  the  intermediaries' 
requests,  within  the  limits  of  the  funding 
available  to  HCFA. 

6.  Medicare  Secondary  Payer  (MSI^ 

We  will  extract  data,  including 
,  processed  volumes,  costs  and  program 
savings,  from  the  HCFA-1523/1524D 
and  the  MSP  Savings  Report  (HCFA- 
1563/1564)  to  determine  MSP  funding 
allocations.  These  reports  will  include 
IRS/SSA/HCFA  data  match  costs, 
volumes,  and  savings.  In  allocating  the 
FY  1992  MSP  budget  to  individual 
intermediaries  and  carriers,  we  consider 
(1)  estimated  potential  savings  goals  by 
category  and  by  State  (e.g..  working 
aged  and  spousal  working  aged 
insurance,  automobile,  medical  liability 
and  no-fdult  insurance,  end-stage  renal 
disease,  disability,  and  workers 
compensation);  (2)  the  relationship  of 
available  funds  to  expected  savings 
among  contractors;  and  (3)  staffing  mix 
differences,  levels  of  systems 
sophistication,  and  special  tasks.  The 
ROs  will  consider  items  (1).  (2).  and  (3) 
of  this  paragraph  when  negotiating  with 
intermediaries  and  carriers  within  the 
limits  of  the  funding  available  to  HCFA. 


7.  Medical  Review/Utilization  Review 
(MR/UR) 

The  individual  intermediary  and 
carrier  MR/UR  budgets  for  FY  1992  will 
be  calculated  in  three  segments: 
prepayment  medical  review, 
postpayment  activities,  and  medical 
review  policy  development  (carriers 
only).  As  part  of  the  BPRs.  we  asked 
intermediaries  and  carriers  to  estimate 
(1)  the  number  of  bills/claims  to  be 
processed  by  bill  types,  and  (2)  the 
required  funding.  We  will  allocate  to 
each  contractor  prepayment  and 
postpayment  medical  review  funding 
based  upon  the  workload  that  an 
intermediary  or  carrier  projects  will  be 
processed  under  the  FY  1992  budget 
guidelines  for  medical  review  and  the 
funds  requested  by  the  intermediary  or 
carrier  to  perform  the  reviews.  Carrier 
budgets  for  medical  review  policy 
development  are  based  on  levels  of 
sophistication  of  carrier  policy 
development  and  dissemination  and  the 
need  for  medical  direction.  The  funding 
calculations  for  all  MR/UR  activities 
will  include  a  3.9  percent  factor  for  price 
inflation  where  applicable. 

The  ROs  will  negotiate  with 
intermediaries  and  carriers  to  resolve 
any  differences  between  the  HCFA 
allocations  and  the  contractors' 
requests,  within  the  limits  of  the  funding 
available  to  HCFA. 

8.  Participating  Physicians  (Part  B  only) 

In  determining  the  individual  carrier 
funding  levels  for  the  participating 
physician  program  for  FY  1992.  we 
considered  the  following  factors:  The 
number  of  physicians  in  the  carrier's 
service  area;  the  carrier's  current 
participation  rate;  the  carrier's  recent 
performance  in  increa^ng  its 
participation  rate;  the  scope  of  work  to 
be  performed  as  outlined  in  the  budget 
guidelines;  and  last  year's  cost 
experience.  Since  participating 
physicians  are  eligible  for  free  electronic 
media  claims  (EMC)  lines  for  billing, 
allowance  has  been  made  for  these 
expenses.  Carriers  with  lower 
participation  rates  will  receive  greater 
funding  for  MAAC  violation  monitoring 
and  monitoring  of  nonparticipating 
physicians  for  compliance  with  elective 
surgery  disclosure  requirements. 

Carrier  monitoring  funds  are  allocated 
based  on  the  national  percentage  of 
nonparticipating  physicians.  All  carriers 
will  receive  the  same  funding  amount 
for  reporting  participation  statistics.  Our 
computations  of  the  carriers'  budgets  for 
these  activities  will  include  an 
allowance  for  price  inflation.  The  ROs 
will  negotiate  with  the  carriers  to  resove 
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any  differences  between  the  HCFA 
allocations  and  the  caniers'  reqoests, 
within  the  limits  of  the  funding  available 
to  HCFA. 

9.'Productivity  Investments 

The  costs  of  implementing  legislation 
and  new  initiatives  designed  to  improve 
the  effectiveness  and  efficiency  of 
Medicare  program  administration  are 
referred  to  as  Productivity' investments. 
Several  allocation  methodologies  will  be 
employed  in  calculating  the  Productivity 
Investment  budgets  for  individual 
intermediaries  and  carriers.  For  those 
projects  involving  only  single 
contractors  or  small  groups  of 
contractors,  we  will  allocate  funds 
based  upon  the  specifications  of  the 
particular  project.  For  those  projects 
involving  all  intermediaries  and/or 
carriers  where  the  costs  are  driven  by 
bill/claims  volume,  we  will  distribute 
the  funding  based  upon  our  workload 
projections  fm  each  contractor.  Finally, 
for  those  j>ro)ects  involving  all 
intermediaries  and/or  carriers  that 
require  equal  effort  riegardlets  of  the 
contractor's  size,  we-derived  a  standard 
allocation  to  be  given  to  all  contractors. 

The  ROs  will  negotiate  with  the 
intermediaries  and  carriers  to  resove 
any  differences  between  the  HCFA 
allocations  and  the  contractors' 
requests,  within  the  limits  of  the  funding 
available  to  HCFA. 

10.  Professional  Relations 

In  determining  the  individoat  carrier 
funding  levels  for  the  professional 
relations  function  for  FY  1992.  we 
considered  the  number  of  physicians 
and  suppliers  in  the  carrier's  service 
area.  Distribution  of  funds  made 
available  to  HCFA  for  the  performance 
of  the  professional  relations  function  by 
carriers  is  made  to  each  canier  based 
upon  the  ratio  of  physicians  and 
suppliers  in  the  carrier's  service  area  to 
the  national  total  of  physicians  and 
suppliers. 

V.  Regulatory  Impact  Statement 

Executive  Order  (EO.)  12291  requires 
us  to  prepare  and  publish  a  regulatory 
impact  analysis  for  any  proposed  notice 
that  meets  one  of  the  E.0. 12291  criteria 
for  a  "major  rule":  that  is.  that  will  be 
likely  to  resuH  in— 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more: 

•  A  major  increase  in  costs  or  prices 
-  for  consumers,  individual  industries, 

Federal  State,  or  local  government 
agencies,  or  geographic  regions:  or 

•  Signiflcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  Unites  States-^ased 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Also,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601 
through  612),  unless  the  Administrator 
certiHes  that  a  proposed  notice  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA.  fiscal 
intermediaries  and  carriers  are  not 
considered  to  be  small  entities. 
Additionally,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  such  as  this  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  which  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  SO 
beds. 

This  notice  does  not  contain  rules. 
Rather,  the  purpose  of  this  notice  is  to 
fulfill  our  obligation  under  sections 
1816(c)  and  1842(c)  of  the  Act.  as 
amended  by  section  4035(a)  of  OBRA 
'87,  to  publish  annually  in  the  Faderal 
Register  the  proposed  data,  standards 
and  methodology  to  be  used  in 
establishing  flscal  intermediary  and 
carrier  budgets.  This  infonQ9tion  is  to  be 
pubUshed  for  public  comment  at  least  90 
daysprior  to  the  publication  of  the  Tinal 
data,  standards  and  methodology  to  be 
used. 

This  proposed  notice  would  not 
promulgate  any  rule  or  implement  any 
policy,  nor  would  it  be  a  part  of,  or 
substitute  for,  any  negotiations  we 
intend  to  conduct  with  the 
intermediaries  and  carriers.  Thus,  this 
document  would  not  produce  a  change 
either  in  contractor  operations  or  on 
program  activities.  In  addition,  this 
proposed  notice  would  not  affect 
provider  or  supplier  reimbursement 
rates  or  fees. 

For  these  reasons,  this  notice  does  not 
meet  the  $100  million  criterion  nor  do  we 
believe  that  it  meets  the  other  EO.  12291 
criteria.  Therefore,  this  proposed  notice 
^  not  a  major  rule  under  E.0. 12291,  end 
a  regulatory  impact  analysis  is  not 
required. 

For  these  same  reasons,  we  also  have 
determined,  end  the  Secretary  certifies, 
that  this  proposed  notice  would  not 
result  in  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
would  not  have  a  significant  effect  on 
the  operations  of  a  substantial  number 
td  small  nual  hospitals.  Therefore,  we 


^ 


are  not  preparing  analyses  for  either  the 
RFA  or  section  1102(b)  of  the  Act 

VL  Retponaa  to  Coonnrats 

Because  of  the  large  volume  of  public 
comments  that  we  usually  receive  on  a 
proposed  notice,  we  cannot 
adaiowledge  or  respond  to  them 
individually.  However,  we  will  address 
all  public  conunents  received  by  the 
date  specified  in  the  "DATfS"  section  of 
this  preamble  and  will  respond  to  the 
comments inour final  notice. 

(Sec.  1816  and  1842  of  the  Social  Security  Act 
(42  U.S.Cn395h  and  139Su])  ^ 

(Catalog  of  Federal  Domestic  Auistance 
Program  No.  13.773,  Medicare-Hospital 
Insurance  Program:  Na  13.774.  Medicare- 
Supplementary  Medical  Insurance.) 

Dated:  August  31, 1991. 
Gail  R.  Wilenricy,  ^ 
Adminislrotor,  Health  Care  Financing 
Administration. 
(FR  Doc.  91-31292  Filed  12-31-01: 8:45  am| 
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DEPARTMENT  OF  THE  mTERtOR 
Bureau  of  Land  Managamant 

(UT-020-92-5101-12-XJAA;  U-44200] 

Amandad  Racord  Of  DacWon;  Salt 
Laka  District 

AOncv:  Bureau  of  Land  Management, 

Interior. 

ACTKHC  Notice  of  amended  record  of 

decision. 


r.  The  Bureau  of  Land 
Management.  Salt  Lake  District  Office 
has  amended  the  Record  of  Decision  of 
the  Final  Environmoital  Impact 
Statement  for  the  USPCI  Clive 
Incineration  Facility,  dated  September  6. 
1090,  to  include  language  as  directed  by 
the  Interior  Board  of  Land  Appeals 
decision  of  September  13, 1991  (120 
IBLA  347). 

Further  infonnation  can  be  obtained 
by  contacting  the  District  Manager,  2370 
South  2300  West  Salt  Uke  Qty.  Utah 
84119. 

DMntH-Zdlar,    • 
District  Manager. 
(PR  Doc.  91-31209  Piled  12-31-01:  tM  am| 
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(UTU-C5717I 

Propoaad  Rahtstatanwnt  of 
TamHoatad  Oi  and  Gas  Laaaa;  UT 

In  accordance  with  title  IV  of  the 
Federal  Oil  and  Gas  Royahy 
Management  Act  (Pubb  L.  97-^l),  • 
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petition  for  reinstatement  of  oil  and  gas 
lease  LrTU-65717  for  lands  in  San  )uan 
.County,  Utah,  was  timely  filed  and 
required  rentals  and  royalties  accruing 
from  August  1, 1991,  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $10.00  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice.   . 

Having  metall  the  requirements  for 
reinstatement  of  lease  UTU-65717  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Managemuit  is 
proposing  to  reinstate  the  lease, 
effective  August  1, 1991,  subject  to  the 
original  terms  and  conditions  and  the 
increased  rental  and  royalty  rates  cited 
above. 
Robert  Lopez. 

Chief.  Minerals.  Adjudication  Section. 
(FR  Doc.  91-31268  Filed  12-31-91:  8:45  am) 

BILLING  COOe  4ai(M>0-M 


ICO-070-4333-13-241A] 

Cartiping,  Parking  and  Firearm  Use 
Res^tion  Order  for  the  Nortfi 
Hardscrabl>le  Access  Road 


agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACnOM:  Recreation  use  restriction. 

summary:  This  order,  issued  under  the 
authority  of  43  CFT?  8364.1.  closes  public 
lands  along  the  North  Hardscrabble 
Access  Road  to  camping,  parking  and 
discharge  of  firearms.  This  order  applies 
to  public  land  administered  by  the 
Bureau  within  300  ft.  from  the  centeriine 
of  the  North  Hardscrabble  Access  Road, 
which  includes  portion  of  Eagle  County 
Spring  Creek  Road,  102A,  portion  of  the 
O.R.E.O.  Subdivision  road  south  of  Road 
102A,  and  portion  of  a  BLM  road.  The 
affected  land  is  located  in  Township  5 
South,  Range  85  West,  Tract  80,  also 
known  as  Lot  2  of  the  O.R.E.O. 
Subdivision,  6th  Principal  Meridian. 
EFFECTIVE  DATE:  This  closure  shall  be 
effective  from  the  date  of  publication 
until  rescinded  or  modified  by  the 
Authorized  Officer. 

SUPPLEMENTARY  INFORMATION:  The 

areas  affected  by  this  order  will  be 
posted  with  appropriate  regulatory 
signs.  The  closures  and  restrictions  are 
aimed  at  preventing  sanitation  and 
littering  problems,  protecting  the  safety 
of  persons  and  property  on  private  land 
adjacent  to  the  public  lands,  and 


preventing  resource  damage  from 

vehicle  use  on  unimproved  si^faces. 

PENALTIES:  Violations  of  this  closure  are 

punishable  by  a  fine  not  to  exceed 

$1,000  and/or  imprisonment  not  to 

exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  S.  Mottice,  Area  Manager, 

Glenwood  Springs  Resource  Area,  50629 

Highway  6/24,  P.O.  Box  1009,  Glenwood 

Springs,  CO  81602;  (303)  945-2341. 

Rich  Arcand. 

Acting  District  Manager. 

(FR  Doc.  91-31176  Filed  12-31-91:  8:45  am] 
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(NV-94(M)2-4212-22] 

Filing  of  Plats  of  Survey;  NV 

December  19. 1991. 

AGENCY:  Bureau  of  Land  Management,   . 
Interior.  > 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 

to  inform  the  public  and  interested  State 

and  local  government  officials  of  the 

latest  filing  of  Plats  of  Survey  in 

Nevada. 

EFFECTIVE  DATES:  Filing  was  effective  at 

10  a.m.  on  the  dates  indicated  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  S.  Parrish,  Chief,  Branch  of 

Cadastral  Survey,  Bureau  of  Land 

Management,  (BLM),  Nevada  State 

Office,  850  Harvard  Way,  P.O.  Box 

12000,  Reno,  Nevada  89520,  702-785- 

6543. 

SUPPLEMENTARY  INFORMATION:  1.  The 

Plats  of  Survey  of  lands  described  below 
were  officially  filed  at  the  Nevada  State 
Office.  Reno.  Nevada  on  December  5, 
1991: 

Mount  Diablo  Meridian,  Nevada 

T.  34  N..  R.  31  E.— Dependent  Resurvey 
T.  34  N..  R.  32  E.— Dependent  Resurvey 
T.  35  N..  R.  32  E.— Dependent  Resurvey 
T.  34  N..  R.  33  E.— Dependent  Resurvey 
T.  35  N..  R.  33  E.— Dependent  Resurvey 
T.  35  N..  R.  34  E.— Dependent  Resurvey 

2.  The  Plats  of  Survey  of  lands 
described  below  will  be  officially  filed 
at  the  Nevada  State  Office,  Reno, 
Nevada  on  February  14, 1992: 

TM¥z  N..  R.  32  E.— Original  Survey 
T.  35  N..  R.  32V4  E.— Original  Survey      '  ' 
T.  35  Vi  N..  R.  33  E— Original  Survey 
T.  34  N..  R.  33  "i4(  E.— Original  Survey 

3.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals  and 
classifications,  and  the  requirements  of 
applicable  land  laws,  the  lands 
described  in  paragraph  2  are  hereby 
open  to  application,  petition,  and 
disposal,  including  application  under  the 


mineral  leasing  laws.  All  such  valid 
applications  received  on  or  prior  to 
February  14, 1992,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Th/se 
received  thereafter  shall  be  considered 
in  order  of  filing. 

4.  All  the  lands  have  been  and 
continue  to  be  open  under  the  mining 
law. 

5.  These  surveys  were  accepted 
September  30, 1991,  and  were  executed 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Land  Management. 

6.  The  above-listed  surveys  are  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  These 
surveys  will  be  placed  in  the  open  files 
in  the  BLM  Nevada  State  Office  and  will 
be  available  to  the  public  as  a  matter  of 
information.  Copies  of  the  surveys  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fees. 

Robert  Steele^ 

Deputy  State  Director,  Nevada. 

[FR  Doc.  91-31256  Filed  12-31-91:  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

Ilnvestigation  No.  337-TA-328] 

Certain  Bathtul)S  and  Other  Bathing 
Vessels  and  Materials  Used  Therein; 
Commission  Determination  Not  to 
Review  an  Initial  Determination 
Terminating  the  Investigation  as  to 
One  Respondent  on  the  Basis  of  a 
Consent  Order;  Issuance  of  Consent 
Order 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
(Order  No.  6)  terminating  the  above- 
captioned  investigation  as  to  respondent 
Kaldewei  GmbH  &  Co.  on  the  basis  of  a 
consent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katherine  M.  Jones,  Esq.,  Office  of  the 

General  Counsel.  U.S.  International 

Trade  Commission.  500  E  Street,  SW., 

Washington,  DC  20436;  telephone  202- 

205-3097, 

SUPPLEMENTARY  INFORMATION:  On 

Novemt^er  8,  ^991,  complainant 
American  Standard.  Inc.  and  respondent 
Franz  Kaldewei  GmbH  &  Co. 
("KaldeWei")  filed  a  joint  motion  to    ' 
terminate  the  investigation  as  to 
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Kaldewei  on  the  basis  of  a  proposed 
consent  order,  consent  order  agreement, 
and  settlement  agreement.  On  December 
4, 1991,  the  presiding  AL]  issued  an  ID 
(Order  No.  6)  terminating  the 
investigation  as  to  Kaldewei  on  the 
basis  of  the  consent  order.  No  petitions 
for  review  or  agency  or  pubHc  comments 
were  Hied. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1330,  as 
amended  (19  U.S.C.  1337),  and 
Commission  interim  rules  210.53  and 
211.21  (19  CFR  210.53  and  211.21,  as 
amended). 

Copies  of  the  nonconHdential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  oi^icial  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  O^ce  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810. 

Issued:  December  23, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-31297  Filed  12-31-91;  8:45  am) 

BIUJNG  CODE  7020-<»-M 


[Investigation  No.  337-TA-276  Formal 
Enforcement  Proceeding] 

Certain  Erasable  Programmable  Read 
Only  Memories,  Components  Thereof, 
Products  Containing  Such  Memories, 
and  Processes  for  Making  Such 
Memories;  Institution  of  Formal 
Enforcement  Proceeding 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Commission  has  instituted  a  formal 
enforcement  proceeding  relating  to  the 
cease  and  desist  order  issued  on  March 
16, 1989,  at  the  conclusion  of  the  above- 
capitioned  investigation. 
Fon  FUirrHER  information  contact: 
Judith  M.  Czako,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1093. 

SUFPIXMENTARY  INFORMATION:  The 
authority  for  the  Commission's  action  is 
contained  in  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337)  and  in  §  211.56(c) 
of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure,  19  CFR 
211.56(c). 


On  March  16, 1989,  the  Commission 
issued  its  final  determination  in  the 
investigation.  The  Commission 
determined  that  there  was  a  violation  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  in  the 
unlicensed  importation  and  sale  of 
certain  erasable  programmable  read 
only  memories  (EPROMs)  by,  inter  alia, 

3!spondent  Atmel  Corp.  (Atmel).  The 
ommission  determined  that  a  limited 
exclusion  order  and  six  cease  and  desist 
orders  were  the  appropriate  remedy. 
One  of  the  cease  and  desist  orders  was 
issued  to  Atmel.  The  Commission's 
determination  and  orders  became  final 
on  May  22, 1989,  the  President  having 
determined  to  take  no  action  with 
respect  to  the  Commission's 
determination  and  orders. 

On  July  11, 1989,  complainant  Intel 
Corp.  (Intel)  filed  a  request  for  a  formal 
enforcement  proceeding  against  Atmel 
and  Jack  Peckham,  Atmel's  Vice 
President  of  Sales.  On  the  basis  of  that 
request,  the  Commission  instituted  and 
conducted  a  formal  enforcement 
proceeding. 

On  December  24, 1990,  Intel  filed  a 
second  request  for  a  formal  enforcement 
proceeding  against  Atmel.  Intel's  second 
request  alleges  violations  occurring 
subsequent  to  the  period  at  issue  in  the 
first  enforcement  proceeding. 

The  Commission  having  examined  the 
request  for  a  formal  enforcement 
proceeding  filed  by  Intel,  and  having 
found  that  the  request  complies  with  the 
requirements  for  institution  of  a  formal 
enforcement  proceeding,  determined  to 
institute  a  formal  enforcement 
proceeding. 

Copies  of  the  Commission's  Order  and 
all  other  nonconfidential  documents 
filed  in  coimection  with  this  formal 
enforcement  proceeding  are  available 
for  inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p  jn.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC  20438, 
telephone  202-252-1000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

Issued:  December  23, 1991.  ' 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-31295  Filed  li-31-91;  8:45  am) 

BtOING  CODE  702(M»-M 


(Inv.  No*.  TA-131-18,  S03(a)-23,  and  332- 
319] 

Probable  Economic  Effect  of  Adding 
Certain  Products  to  the  List  of  Eligible 
Articles  for  Purposes'of  the  U,S. 
Generalized  System  of  Preferences 

agency:  United  States  International      ' 
Trade  Commission. 

action:  Institution  of  investigation  and 
scheduling  of  hearing. 

SUMMARY:  On  December  16, 1991.  the 
Commission  received  a  request  from  the 
U.S.  Trade  Representative  (USTR) 
requesting  certain  Commission  advice 
under  sections  131, 503,  and  504  of  the 
Trade  Act  of  1974  and  section  332(g)  of 
the  Tariff  Act  of  1930.  The  request  was 
made  following  publication;  by  the 
Trade  Policy  Staff  Committee  (TSPC),  in 
the  Federal  Register  on  August  8, 1991 
(56  FR  37758),  of  notice  of  the 
acceptance  of  product  petitions  from  the 
Governments  of  Czechoslovakia, 
Hull^ary,  Poland,  and  Yugoslavia  to  add 
products  to  the  list  of  articles  eligible  for 
duty-free  treatment  under  the 
Generalized  System  of  Preferences 
(GSP).  According  to  USTR, 
modifications  to  the  GSP  which  may 
result  from  this  review  will  be 
announced  on  or  about  April  1, 1992, 
and  become  effective  on  or  about  May  1, 
1992. 

Following  receipt  of  that  request,  the 
Commission  instituted  investigation 
Nos.  TA-131-18,  503(a)-23,  and  322-319 
in  order  to  provide  advice,  as  requested 
by  USTR— 

(1)  Pursuant  to  sections  131(b)  and 
503(a)  of  the  Trade  Act  of  1974  (19 
U.S.C.  2151(b)  and  2463(a)),  with  respect 
to  each  article  listed  in  the  attached 
Aimex,  as  to  the  probable  economic 
effect  on  U.S.  industries  producing  like 
or  directly  competitive  articles  and  on 
consumers  of  the  elimination  of  U.S. 
import  duties  under  the  Generalized 
System  of  Preferences  (GSP);  and 

(2)  Pursuant  to  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g)),  in 
accordance  with  section  504(d)  of  the 
Trade  Act  of  1974,  which  exempts  from 
one  of  the  competitive  need  limits  in 
section  504(c)  of  the  Trade  Act  of  1974 
articles  for  which  no  like  or  directly 
competitive  article  was  being  produced 
in  the  United  States  on  January  3, 1965, 
with  respect  to  whether  products  like  or 
directly  competitive  with  the  articles  in 
the  attached  Annex  were  being 
produced  in  the  United  States  on 
January  3, 1985. 

In  providing  its  advice  under  (1).  the 
Commission  will  assume,  as  requested 
by  USTR,  that  the  benefits  of  the  GSP 
would  not  apply  to  imports  that  would 
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be  excluded  from  receiving  such 
benefits  by  virtue  of  the  competitive 
need  limits  specified  in  section  504(c)(1) 
of  the  Trade  Act  of  1974.  , 

As  requested  by  USTR,  the      I 
Commission  will  seek  to  provide  its 
advice  not  later  than  March  9, 1992. 

EFFECTIVE  DATE:  December  23. 1991    ' 

FOR  FURTHER  INFORMATION  CONTACT: 

(1)  Agricultural  products.  Mr.  J  Fred 

Warren  >202-205-3311) 

(2)  Textiles  and  aoparel.  Ms.  Linda 

Shelton  r 202-205-3457) 

(3)  Chemical  products,  Mr.  Edward 

Matusik  (202-205-3356) 

(4)  Minerals  and  metals,  Ms.  Deborah 

McNay  •202-20S-3425) 

(5)  Machiner\-  and  equipment,  Mr.  John 

Cutchin  (202-205-3396) 

(6)  Genera!  manufactures,  Mr.  Dennis 

Luther  r  <M)2-205-3497) 
All  of  the  above  are  in  the       I 
Commission  8  Office  of  Industries.  For 
information  on  legal  aspects  of  the 
investigaliop.  contact  Mr.  William 
Gearhart  of  the  Commission's  Office  of 
the  General  Counsel  at  202-205-3091. 

PUBLIC  HEAOIM3:  A  public  hearing  in 
connection  wth  this  investigation  will 
be  held  in  the  Commission  Hearing 
Room,  500  K  Street.  SW.,  Washington, 
DC  20436,  becinning  at  9:30  a.m.  on 
January  14- ' '?,  1992.  All  persons  will 
*  have  the  right  to  appear  by  counsel  or  in 
person,  to  p'»sent  testimony,  and  to  be 
heard.  Requests  to  appear  at  the  public 
hearing  should  be  filed  with  the 
Secretan,,  l  n.ted  States  International 
Trade  Commission.  500  E  St.,  SW.. 
Washington,  DC  20436,  no  later  than 
noon,  Januan-  6, 1992.  Persons  testifying 
at  the  hear'ng  are  encouraged  to  file 
prehearing  briefs  or  statements;  the 
deadline  for  filing  such  briefs  or 
statements  (a  signed  original  and  14 
copies)  is  January  8, 1992;  and  the 
deadline  for  Tiing  posthearing  briefs  or 
statements  is  January  24, 1992.  In  the 
event  that  no  requests  to  appear  at  the 
hearing  are  received  by  noon  on  January 
6, 1992,  the  hearing  will  be  cancelled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  of  the 
Commission  (202-205-1808)  after 
January  8, 1992  to  determine  whether  the 
hearing  will  be  held.  Any  confidential 
business  information  included  in  such 
briefs  or  statements  or  to  be  submitted 
at  the  hearing  must  be  submitted  in 
accordance  with  the  procedures  set 
forth  in  §  201.6  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
201.6). 

WRITTEN  suBMiSSmNS:  In  lieu  of  or  in 
addition  to  participating  in  the  hearing, 
interested  persons  are  invited  to  submit 


written  statements  concerning  the 
matters  to  be  addressed  in  the 
investigation.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  conform  with  the  requirements  of 
§  201.6  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.6)— 
that  is,  it  must  be  submitted  on  separate 
sheets  of  paper,  each  cleariy  marked 
"Confidential  Business  Information"  at 
the  top.  (Generally,  submission  of 
separate  confidential  and  public 
versions  of  the  submission  would  be 
appropriate.)  All  written  submissions, 
except  for  confidential  business 
information,  will  be  made  available  in 
the  Office  of  the  Secretary  of  the 
Commission  for  inspection  by  interested 
persons.  To  be  assured  of  consideration 
by  the  Commission,  written  statements 
and  posthearing  briefs  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  January  24, 1992. 
All  submissions  should  be  addressed  to 
the  Secretary  to  the  Commission  at  the 
Commissions  Office  in  Washington,  DC. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

Attachment. 

Issued:  December  26, 1991. 

Annex  I  (HTS  Subheadings)  > 

Petitions  to  add  products  to  the  list  of 
eligible  articles  for  the  Generalized 
System  of  Preferences. 


0210.12.00 

2921.59.20 

2939.40.5O(p11 

0406.90.3040 

2922.30.20|pt) 

2941.40.00 

0712.90.75 

2922.30.30(pl| 

3204.1 2.S0|pl) 

1210.10.00 

2922.49.20<pt) 

3204.1 5.50(pl) 

1602.49.40 

2922.50.15(pt) 

3204.20.10 

1602.50.20 

2924.21.30(pl) 

3204.20.50 

2003.10.00 

2925.20.30(pt) 

3812.10.10 

2009.60.0060 

2926.90.10(pt) 

3812.30.40 

2204.10.00 

292B.90.35(pt^ 

3822.00.50 

2204.21.40 

2926.90.40(pl| 

3912.20.00 

2204.21.40(pt) 

2930.90.20(pl) 

540410.20 

2204.21.80 

2q32.29.40(pl) 

6911.1010 

2204.21.80(pt) 

2933.39.35(pl) 

6012.00.35 

2208.20.50 

2933.40.25jpl) 

6912.00.39 

2902.90.50(pl) 

2933.40.5O(pt| 

6912.00:45 

29O4.10.2O(pt) 

2933.51.50(pl) 

6912.00.48 

2904  10.30(pl) 

2933.59.26(pt) 

7013.21.20 

2904.90.35 

2933.90.27(pl) 

7013.21  30 

2907.15.50|pt) 

2933.90.32(pt| 

7013.31  30 

2907.23.00 

2934.30.10(pl) 

7318.15.80 

2908.20.10(pt) 

2934.30.20(pt) 

8112.91 10 

2908.20.50(pl) 

2934.90.45|pt) 

848210.50 

2908.90.20(pl) 

2935.00.35tpll 

8482.30.00 

2914.49.10(pll 

2935.00.46(pt) 

8482.40.00 

2914.61.00 

2936.26.00 

8482  50.00 

2915.90 15(pl) 

293792.30(pt) 

8482.80.00 

2916.39.60(pl) 

2937.99.10(pt) 

91051910 

291719.10 

2937.99.50ipt) 

910519.40 

2918.21.50 

2939.10.20(pt) 

9404.30.80 

2918.29.50(pt) 

2939.40.10 

960910.00 

2921  42  'Otpt) 

2939.40.50 

'  See  USTR  Federal  Register  nolice  of  December 

18. 1991 156  FR  65750)  for  article  descriptions 

|FR  Doc.  91-31294  Filed  12-31-91  8:45  am) 
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Investigation  No.  731-TA-539 
(Preliminary);  Uranhim  from  tfie 
U.S.S.R. 

Determination 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigation,  the 
Commission  determines,*  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  imports  from  the  U.S.S.R.'  of 
uranium,*  provided  for  in  subheadings 
2612.10.00,  2844 10.10,  2844.10.20, 
2844.10.50.  and  2844.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  November  8, 1991,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  counsel  on 
behalf  of  the  Ad  Hoc  Committee  of 
Domestic  Uranium  Producers  and  the 
Oil,  Chemical  and  Atomic  Workers 
International  Union,  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  uranium  from  the  U.S.S.R. 
Accordingly,  effective  November  8, 1991 
the  Commission  instituted  antidumping 
investigation  No.  731-TA-539 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  19, 1991 


'  The  record  is  deOned  in  section  2l)7.2(ri  of  ihc 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

'  Commi.ssioners  Cra»vford.  Nuzum.  and  Watson 
not  participating. 

"  Purposes  of  this  investigation,  the  U.S.S.R. 
includes  each  and  every  Republic  that  was  a 
member  of  the  U.S.S.R.  on  November  8. 1991 

'  The  product  covered  by  this  investigation  is 
uranium  from  the  l/S.S.R.  This  includes  natural 
uranium  in  the  form  of  uranium  ores  and 
concentrates:  natural  uranium  metal  and  natural 
uranium  compounds:  alloys,  dispersions  (including 
cermets),  ceramic  products  and  mixtures  containing 
natural  uranium  or  natural  uranium  compounds: 
uranium  enriched  in  U^'^and  its  compounds;  alloys. 
dispersions  (including  cermets),  ceramic  products, 
and  mixtures  containing  uranium  enriched  in  U-'-'or 
compounds  of  uranium  enriched  in  L-'^\ 
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(56  FR  58397).  The  conference  was  held 
in  Washington.  DC  on  December  3, 
1991,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  December  23, 
1991.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2471 
(December  1991),  entitled  "Uranium 
from  the  U.S.S.R.:  Determination  of  the 
Commission  in  Investigation  No.  731-. 
TA-539  (Preliminary)  Under  the  Tariff 
Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigation." 

Issued:  December  23. 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc.  91-31296  Filed  12-31-91. 8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 

In  accordance  with  section  122(i)  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9622(i),  and 
Department  of  Justice  regulations,  28 
CFR  50.7,  notice  is  hereby  given  that  on 
November  18, 1991,  a  proposed  Consent 
Decree  ("Decree")  in  United  States  v. 
Acolor  Company,  etcL,  No.  1:91-CV- 
972.  was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Michigan. 

The  United  States  filed  this  action 
pursuant  to  section  107(a)  of  CERCLA, 
42  U.S.C.  9607(a),  at  the  request  of  the 
United  States  Environmental  Protection 
Agency  ("U.S.  EPA").  The  complaint 
seeks  to  recover  past  response  costs 
incurred  by  the  United  States 
responding  to  the  release  or  threatened 
release  of  hazardous  substances,  at  the 
Auto-Ion  Chemicals  Co.,  Inc.  Site, 
located  in  Kalamazoo,  Michigan. 

Under  the  proposed  Decree,  twenty 
(20)  Settling  Defendants  have  agreed  to 
pay  the  Hazardous  Substance  Superfund 
("Superfund")  $225,000,  plus  interest 
from  October  15, 1991  until  the  date  of 
payment.  In  addition,  the  United  States, 
on  behalf  of  the  United  States 
Department  of  the  Navy,  will  transfer 
$35,000  to  the  Superfund. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Decree  for  a  period  of  30  days  from  the 
date  of  this  publication.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  U.S. 


Department  of  Justice,  P.O.  Box  7611. 

Ben  Franklin  Station,  Washington,  DC 
20044.  All  comments  should  refer  to 
United  States  v.  Acolor  Company,  et  ai, 
DJ  Ref.  #90-ll-2-479A. 

The  proposed  Decree  may  be 
examined  at  the  following  ofHces:  (1) 
The  United  States  Attorney,  399  Federal 
Building,  Grand  Rapids,  Michigan  49503; 
(2)  the  United -States  Environmental 
Protection  Agency,  111  West  Jackson 
Street,  Chicago,  Illinois  60604:  (3)  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington, 
DC  20004  (202-347-2072).  A  copy  of  the 
proposed  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center. 

Any  request  for  a  copy  of  the  Decree, 
not  including  Exhibits,  should  be 
accompanied  by  a  check  in  the  amount 
of  $3.00  ($.25  per  page]  for  copying  costs. 
The  check  should  be  made  payable  to 
the  "Consent  Decree  Library." 
)ohn  C  Cniden, 

Chief,  Environmental  Enforcement  Section, 
En  vironment  &  Natural  Resources  Division. 
|FR  Doc.  91-31255  Filed  12-31-91  8:4$  am] 

MLLINO  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 


proposes  to  use  a  slope  conveyance 
(gunboat)  without  safety  catches  to 
transport  persons. 

3.  AJC.A.  Coal  Company 

'(Docket  No.  M-01-119-C| 

'    AJC.A.  Coal  Company,  Box  148.  R.D.  1, 

Hegins,  Pennsylvania  17938  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.301  (air  quality,  quantity  and 
velocity)  to  its  Diamond  Slope  (I.D.  No. 
36-07760)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  to  require  the  minimum 
quantity  of  air  reaching  the  working  face 
be  1,500  cubic  feet  a  minute  (cfm), 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5,000 
'cfm,  and  reaching  the  intake  end  of  a 
pillar  line  be  5,000  cfm. 

4.  Brookside  Coal  Company 

(Docket  No.  M-91-120-C1 

Brookside  Coal  Company,  Church 
Street,  Spring  Glen,  Pennsylvania  17978 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  Four  Foot 
Slope  (I.D.  No.  36-08218)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  a  slope 
conveyance  (gunboat)  without  safety 
catches  to  transport  persons. 


Mine  Safety  and  Health  Administration     5^  TwentymUe  Coal  Company 


Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

1.  The  Carter  Mining  Company 

(Docket  No.  M-91-117-C) 

The  Carter  Mining  Company.  P.O.  Box 
3007,  Gillette,  Wyoming  82716-0607  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  77.516  (electric  wiring  "and 
equipment;  installation  and 
maintenance)  to  its  Rawhide  Mine  (I.D. 
No.  48-00993]  and  its  Caballo  Mine  (I.D. 
No.  48-01034)  both  located  in  Campbell 
Coun^,  Wyoming.  The  petitioner 
requests  relief  from  the  requirements  of 
the  National  Electric  Code  for  wiring  of 
electric  and  diesel-powered  surface 
excavation  equipment. 

2!  D  L  ft  B  Coal  Company 

(Docket  No.  M-91-118-C) 

D  L  &  B  Coal  Company,  306  Main 
Street.  Joliett,  Pennsylvania  17981  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1400  (hoisting  equipment; 
general)  to  its  Little  Diamond  Slope  (I.D. 
No.  36-08203)  located  in  Schuylkill 
County.  Pennsylvania.  The  petitioner 


(Docket  No.  M-91-121-CI 

Twentymile  Coal  Company,  9100  East 
Minerals  Circle,  Englewood,  Colorado 
80112  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1105  (housing 
of  underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps)  to  its  Foidel  Creek 
Mine  (I.D.  No.  05-03836)  located  in  Routt 
County,  Colorado.  The  petitioner 
proposes  to  use  a  low-level  carbon 
monoxide  detection  system  to  monitor 
electrical  equipment  instead  of 
ventilating  the  equipment  into  the 
return. 

6.  Twentymile  Coal  Company 

(Docket  No.  M-91-122-C) 

Twentymile  Coal  Company,  9100  East 
Minerals  Circle,  Englewood,  Colorado 
80112  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.326  (aircourse 
and  belt  haulage  entries)  to  its  Foidel 
Creek  Mine  (I.D.  No.  05-03836)  located 
in  Routt  County,  Colorado.  The 
petitioner  proposes  to  use  the  air  in  the 
belt  entry  to  ventilate  active  working 
places  and  planned  longwall  retreat 
panels,  and  install  a  low-level  carbon 
monoxide  detection  system  in  all  belt 
entries  used  as  intake  aircourses. 
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7.  Twentymile  Coal  Company     . 

[Docket  No.  M-91-123-C| '  | 

Twentymile  Coal  Company.  9100 
Minerals  Circle.  Englewood.  Colorado 
80112  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1103-4(a) 
(automatic  fire  sensor  and  warning 
device  system;  installation;  minimum 
requirements]  to  its  Foidel  Creek  Mine 
(I.D.  No.  05-03836)  located  in  Routt 
County,  Colorado.  The  petitioner 
proposes  to  use  the  air  in  the  belt  entry 
to  ventilate  active  working  places  and 
planned  panels,  and  install  a  low-level 
carbon  monoxide  detection  system  in  all 
belt  entries  used  as  intake  aircourses. 

8.  Island  Creek  Coal  Company 

[Docket  No.  M-91-124-CJ 

Island  Creek  Coal  Company,  P.O.  Box 
11430,  Lexington.  Kentucky  40575-1430 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  77.216-5  (water, 
sediment,  or  slurry  impoundment 
structures;  general)  to  its  Fies  No.  14 
Mine  (I.D.  No.  15-16546)  located  in 
Hopkins  County,  Kentucky.  The 
petitioner  requests  a  modification  to 
allow  an  experimental  practice  of 
converting  an  abandoned  slurry 
impoundment  into  a  wetlands  area. 

9.  Peak  Mountain  Coal  Company 

(Docket  No.  M-91-125-C|  ' 

Peak  Mountain  Coal  Company,  244 
Daniel  Boone  Drive.  Barbourville. 
Kentucky  40906  has  filed  a  petition,  to 
modify  the  application  of  30  CFR  75.313 
(methane  monitor)  to  its  No.  1  Mine  (I.D. 
No.  15-17072)  located  in  Whitley 
County,  Kentucky.  The  petitioner 
proposes  to  use  a  hand-held  continuous- 
duty  methane  and  oxygen  indicator 
instead  of  a  machine  mounted  methane 
monitor  on  permissible  three  wheel 
tractors  with  drag  bottom  buckets. 

10.  Consolidated  Coal  Company 

[Docket  No.  M-91-126-C|  j 

Consolidated  Coal  Company,  Consol 
Plaza.  Pittsburgh.  Pennsylvania  15241- 
1421  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1105  (housing 
of  underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps)  to  its  Robinson  Run 
95  Mine  (I.D.  No.  46-01318)  located  in 
Harrison  County,  West  Virginia.  The 
petitioner  proposes  to  enclose  electric 
equipment  in  a  monitored  fireproof 
structure  instead  of  ventilating  the 
equipment  to  the  return. 

11.  Pyro  Mining  Company 

[Docket  No.  M-91-127-C| 

Pyro  Mining  Company.  P.O.  Box  289, 
Sturgis,  Kentucky  42459  has  filed  a 


petition  to  modify  the  application  of  30 
CFR  75.1103-4(a)  (automatic  fire  sensor 
and  warning  device  system;  installation: 
minimum  requirements)  to  its  Baker 
Mine  (I.D.  No.  15-14492);  and  its  Pyro 
No.  9  Wheatcroft  Mine  (I.D.  No.  15- 
13920)  both  located  in  Webster  County, 
Kentucky.  The  petitioner  requests  to 
amend  its  petition  to  consolidate  and 
include  the  provisions  of  the  Pyro  No.  11 
Mine,  (I.D.  No.  15-10339),  docket  number 
M-86-38-C;  and  Pyro  No.  9  Slope. 
William  Station  Mine.  (I.D.  No.  15- 
13881).  docket  number  M-89-134-C  into 
the  Pyro  No.  9  Wheatcroft  Mine. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  Tiled  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  3. 1992. 

Copies  of  these  petition  are  available  for 
inspection  at  that  address. 

Dated.  December  23, 1991. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
[PR  Doc.  91-31291  Filed  12-31-91;  8:45  am) 

BILLING  COOE  4S10-43-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-374] 

Commonwealth  Edison  Co.;  LaSalle 
County  Nuclear  Power  Station,  Unit 
No.  2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  appendix  J  to 
10  CFR  part  50  issued  to  Commonwealth 
Edison  Company  (the  licensee),  for  the 
LaSalle  County  Nuclear  Power  Station. 
Unit  2.  located  in  Brookefield  Township. 
Illinois. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would  grant 
a  one-time  relief  from  the  schedular 
requirements  of  section  III.A.6(b)  of 
appendix  J  to  10  CFR  part  50,  which 
requires  the  licensee  to  perform  a  Type 
A  test  every  outage  until  two 
consecutive  tests  meet  the  acceptance 
criteria.  The  increased  test  frequency  is 
required  as  a  result  of  test  failures  in 
1987  and  1990.  The  requested  exemption 
would  allow  the  licensee  to  resume  its 


normal  retest  schedule  in  accordance 
with  section  III.D.  of  appendix  J  to  10 
CFR  part  50. 

The  proposed  action  is  in  accordance 
with  the  licensee's  request  for 
exemption  dated  October  11. 1991. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  would  allow 
a  one-time  relief  from  performing  a  Type 
A  test  during  the  upcoming  refueling 
outage  and  would  enable  the  LaSalle 
County  Station.  Unit  2,  to  resume  the 
normal  retest  schedule  specified  in 
section  III.D.  of  10  CFR  part  50. 
appendix  J.  The  proposed  exemption  is 
needed  to  avoid  unnecessary 
pressurization  of  the  containment  to 
perform  a  Type  A  test,  as  other 
measures  proposed  or  implemented  by 
the  licensee  will  more  effectively  focus 
corrective  actions  on  the  previously 
identified  sources  of  significant 
containment  leakage.  For  the  last  two 
Type  A  tests  conducted  by  the  licensee, 
leakage  from  the  Traversing  Incore 
Probe  Air  Purge  Supply,  the  Residual 
Heat  Removal  Shutdown  Cooling 
Return,  the  Hydrogen  Recombiner 
Suppression  Pool  Discharge,  and  the 
Reactor  Water  Cleanup  Section  Valves 
has  been  the  major  contributor  to  the 
total  measured  containment  leakage 
rate.  The  licensee  has  developed 
extensive  corrective  action  plans  to 
improve  the  performance  of  these  valves 
and  other  valves  which  have  been 
identified  as  being  of  concern  to  the 
licensee  and  the  staff.  Therefore,  the 
license  has  requested  a  one-time 
exemption  from  the  schedular 
requirements  of  section  III.A.6.(b)  of 
appendix  ]  to  10  CFR  part  50. 

Environmental  Impacts  of  the  Proposed 
Act  ton 

The  proposed  exemption  would  allow 
a  one-time  relief  from  the  schedular 
requirements  to  perform  a  Tjrpe  A  test 
every  outage  until  two  consecutive  tests 
meet  the  acceptance  criteria.  Although 
the  last  two  Type  A  tests  were  failures 
due  to  excessive  leakage  from  specific 
valves,  the  tests  have-demonstrated  that 
there  has  been  no  significant 
degradation  of  containment  integrity 
over  the  last  three  operating  cycles.  Tfie 
licensee  has  implemented  extensive 
corrective  action  plans  to  reduce  the 
leakage  from  the  identified  valves. 

Therefore,  the  Commission's  staff  has 
determined  that  granting  the  proposed 
exemption  would  not  significantly 
increase  the  probability  or  amount  of 
expected  containment  leakage  and  that 
containment  integrity  would  be 
maintained.  Consequently,  the 
probability  of  accidents  would  not  be 
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increased,  the  post-accident  radiological 
releases  would  not  be  greater  than 
previously  determined,  nor  would  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission's  staff  concludes  that 
there  are  not  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  a  change  to 
surveillance  and  testing  requirements.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
signiHcant  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption.    . 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternatives  would  have 
either  no  or  greater  environmental 
impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  attributed  to  the  facility  but 
would  result  in  the  expenditure  of 
resources  and  increased  radiation 
exposures  without  any  compensating 
benefits. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  LaSalle  County  Nuclear 
Station,"  dated  November  1978. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons.  ' 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  October  11, 1991,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  NW..  Washington.  DC  and 
at  the  Illinois  Valley  Community 
College,  Rural  Route  No.  1,  Oglesby, 
Illinois  61348. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  December  1991. 


For  the  Nuclear  Regulatory  Commission. 
Richafd  |.  Batten, 

XlDirector,  Project  Directorate  III-2,  Division  of 
Reactor  Projects— Ill/fV/V.  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  91-31284  Filed  12-31-91;  8:45  am) 
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(Docket  No.  50-602] 

University  of  Texas  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  extension  to 
the  latest  construction  completion  date 
Specified  in  Construction  Permit  No. 
CPRR-123  issued  to  the  University  of 
Texas  (UT  or  the  applicant)  for  the 
TRIGA  Mark  II  Research  Reactor.  The 
facility  is  located  on  the  applicant's  site 
at  the  University  of  Texas  Balcones 
Research  Center  in  Austin,  Texas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  extend  the 
latest  construction  completion  date  of 
Construction  Permit  No.  CPRR-123  to 
March  31, 1992.  The  proposed  action  is 
in  response  to  the  applicant's  request 
dated  September  24, 1991.  The  applicant 
requested  an  extension  until  December 
31, 1991.  The  NRC  staff  is  extending  the 
latest  construction  completion  date  to 
March  31, 1992,  to  allow  for  completion 
of  the  license  issuance  review. 

The  Need  for  the  Proposed  Action    ' 

The  proposed  action  is  needed  to 
allow  time  for  the  NRC  staff  to  comprete 
review  of  the  documentation  required  to 
support  issuance  of  the  Facility 
Operating  License. 

Environmental  Impact  of  the  Proposed 
Action 

Since  the  proposed  action  involves 
extending  the  construction  permit,  there 
are  no  radiological  impacts  associated 
with  this  action.  The  impacts  that  are 
involved  are  all  non-radiological  and  are 
associated  with  continued  construction. 
The  impact  of  conctruction  was 
evaluated  in  the  Environmental 
Assessment  prepared  as  part  of  the  NRC 
staffs  review  dated  May  13. 1985,  of  the 
UT  construction  permit  application. 

Based  on  the  foregoing,  the  NRC  staff 
concludes  that  the  proposed  extension 
of  the  construction  permit  would  have 
no  significant  environmental  impact. 


Alematives  Considered 

Since  we  have  concluded  that  there  is 
no  significant  environmental  impact 
associated  with  this  construction  permit 
extension,  any  alternatives  will  either 
have  no  significant  impact  or  greater 
impact  than  the  proposed  action. 

A  possible  alternative  to  the  proposed 
action  would  be  to  deny  the  request 
Under  this  alternative,  the  applicant 
would  not  be  able  to  complete 
construction  of  the  facility.  This  would 
result  in  denial  of  the  benefit  of 
research,  education,  and  training.  This 
option  would  not  eliminate  the 
environmental  impacts  of  construction 
already  incurred. 

If  construction  were  halted  and  not 
completed,  site  redress  activities  would 
restore  small  areas  to  their  original 
state.  This  would  be  a  slight 
environmental  benefit,  but  much       V 
outweighed  by  the  educational  and  ^._ 
economic  losses  from  denial  use  of  a 
facility  that  is  nearly  completed. 
Therefore,  this  alternative  is  rejected. 

Another  alternative  is  to  take  no 
action  on  the  request  for  extension»The 
construction  permit  would  not  be 
deemed  to  have  expired  until  the 
application  has  been  finally  processed 
(10  CFR  2.109).  In  effect  the  construction 
permit  could  be  in  effect  as  long  as  no 
action  was  taken  on  a  timely  application 
for  extension.  To  take  no  action  on  the 
applicant's  request  would  not  be 
responsive;  therefore,  this  alternative  is 
rejected. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  other  than  those  evaluated  in 
the  Environmental  Assessment  prepared 
as  part  of  the  NRC  staffs  review  dated 
May  13. 1985,  of  the  UT  construction 
permit  application. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the 
applicant's  request  and  applicable 
documents  referenced  therein  that 
support  this  extension.  The  NRC  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  this  action.  Based  upon 
the  environmental  assessment,  we 
conclude  that  this  action  will  not  have  a 
significant  effect  on  the  quality  pfJhe 
human  environment.  / 

For  details  with  respect  to  this  action, 
see  the  request  for  extension  dated 
September  24, 1991,  which  ts  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
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the  Gelman  Building,  2120  L  Street.  NW., 
Washington.  DC  20555. 

Dated  at  Rockville,  Maryland  this  24th  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Connnissicn. 
Seymour  H.  Weiss,  1 

Director,  Non-Power  Reactors,  | 

Decommissioning  and  Environmental  Project 
Directorate,  Division  of  Advanced  Reactors 
and  Special  Projects.  Office  ofNucleaA 
Reactor  Regulation.  1 

(FR  Doc.  91-31283  Filed  12-31-91:  8:45  am] 

BILUNG  CODE  7590-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
EneiTgy  Act  (42  U.S.C.  2039, 2232b).  the 
Advisory  Committee  on  Reactor    i 
Safeguards  will  hold  a  meeting  on' 
January  9-11, 1992,  in  room  P-110,  7920 
Norfolk  Avenue.  Bethesda,  Maryland. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  November  25. 
1991. 


Thursday,  January  9, 1992 

8:30  a.m.-8:45  a.m.:  Opening  Remarks 
byACRS  Chairman  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
and  comment  briefly  regarding  items  of 
current  interest. 

8:45  a.m.-W:45  a.m.:  Integral  Systems 
Testing  for  the  Westingbouse  AP-600 
Nuclear  Plant  (Open/Closed)— The 
Committee  will  review  and  report  on 
integral  systems  testing  requirements  to 
support  design  certification  of  the 
Westinghouse  AP-600  nuclear  plant  in 
accordance  with  10  CFR  part  52.   I 
Representatives  of  the  NRC  staff  and 
the  Westinghouse  Electric  Corporation 
will  participate,  as  appropriate. . . 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietajy 
Information  applicable  to  this  project. 

11  a.m.-12  Noon:  Meeting  with 
Director,  NRC  Office  of  Nuclear  Reactor 
Regulation  (Open) — ^The  Committee  will 
meet  with  Dr.  Thomas  E.  Murley, 
Director,  NRR,  to  discuss  items  of 
mutual  interest,  including  the  ACRS- 
NRR  staff  working  interface. 

1  p.m.-3p.m.:  Design  Acceptance 
Criteria  for  Certification  of  Nuclear 
Power  Plants  (Open/Closed)— The 
Committee  will  review  and  comment  on 
proposed  use  of  design  acceptance 
criteria  for  certification  of  standai^dized 
nuclear  power  plant  designs. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  this  matter. 


3:15  p.m.-4:15  p.m.:  NRC  Metrication 
Policy  (Open) — ^The  Committee  will 
review  and  comment  on  proposed  NRC 
metrication  policy  (SECY-91-390  dated 
December  3, 1991)  with  respect  to 
nuclear  facility  licensing  and  regulation. 
Representatives  of  the  NRC  staff  will 
participate  as  appropriate. 

4:15  p.m.-5:15  p.m.:  Reconciliation  of 
ACRS  Comments/Recommendations 
(Open) — ^The  Committee  will  discuss  the 
replies  received  from  the  NRC  Executive 
Director  for  Operations  regarding 
reconciliation  of  ACRS  comments  and 
recommendations. 

5:15  p.m.-6  p.m.:  NRC  Safety  Research 
Program  (Open) — ^The  Committee  will 
discuss  the  proposed  ACRS  annual 
report  to  the  U.S.  Congress  on  the  NRC 
safety  research  program. 

6  p.m.-6:45  p.m.:  Anticipated  A  CRS 
Activities  (Open) — ^The  Committee  will 
hear  and  discuss  the  report  of  the  ACRS 
Planning  and  Procedures  Subcommittee 
regarding  items  proposed  for 
consideration  by  the  full  Committee,  and 
anticipated  activities  of  ACRS 
subcommittees,  including  control  of 
nuclear  power  plant  switchyard 
activities. 

Friday.  January  10, 1992 

8:30  a.m.-ll  a.m.:  Proposed 
Commission  Actions  Related  to  Siting  of 
Nucleus  Power  Plants  (Open) — The 
Committee  will  review  and  report  on 
dfaft  SECY  papers  regarding  (1) 
Proposed  revision  of  10  CFR  part  100. 
Decoupling  Siting  from  Design;  (2) 
Proposed  revision  of  TID-14844, 
Calculation  of  Distance  Factors  for 
Power  and  Test  Reactor  Sites  (Updating 
the  source  term);  (3)  Proposed  Site 
Characteristics  to  be  used  in  10  CFR 
part  100  Revision  and  the  Definition  of  a 
Large  Release;  and  (4)  Proposed 
Definition  of  a  Large  Release  in 
Accordance  with  the  NRC  Safety  Goal 
Policy. 

Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

11  a.m.-12:30 p.m.:  Advanced  Reactor 
Safety  Features  (Open) — The  Committee 
will  hear  a  briefmg  by  and  hold  a 
discussion  with  an  invited  expert  (Mr. 
Charles  Forsberg.  ORNL)  regarding 
advanced  reactor  safety  features  and 
their  impact  on  public  acceptance  of 
nuclear  power  as  an  energy  option. 

1:30  p.m.-3  p.m.:  Design  Acceptance 
Criteria  for  Certification  of  Nuclear 
Power  Plants  (Open/Closed) — Continue 
discussion  regarding  proposed  use  of 
design  acceptance  criteria  for 
standardized  nuclear  power  plant 
designs. 

3:15  p.m.-4:45 p.m.:  NRC  Policy  on 
Integrated  Schedules  (Open) — ^The 


Committee  will  hold  a  discussion  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  NRC  Hnal  policy 
statement  on  integrated  schedules. 
Representatives  of  the  nuclear  industry 
will  participate,  as  appropriate. 

4:45  p.m.-6  p.m.:  Preparation  of  ACRS 
Reports  (Open) — ^The  Committee  will 
hold  a  round-table  discussion  of 
comments  and  recommendations  to  be 
included  in  ACRS  reports  to  the  NRC 
regarding  items  considered  during  this 
meeting. 

6  p.m.-6:30  p.m.:  Key  Technical  Issues 
'Applicable  to  Future  Nuclear  Power 
Plants  (Open) — ^The  Committee  will 
discuss  proposed  Action  Plans  for  ACRS 
review  and  evaluation  of  key  technical 
issues  applicable  to  future  nuclear 
power  plants. 

Saturday,  January  11, 1992 

8:30  a.m.-12  Noon:  Preparation  of 
ACRS  Reports  (Open/Closed)— The 
Committee  will  discuss  proposed  ACRS 
reports  regarding  items  considered 
during  this  meeting  and  items  which 
were  not  completed  at  previous 
meetings,  as  time  and  availability  of 
information  permit. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  the  matters 
be'ing  discussed. 

1  p.m.-l:45  p.m.:  Conduct  of  ACRS 
Activities  (Open) — ^The  Committee  will 
discuss  items  related  to  the  conduct  of 
ACRS  activities,  including  a  proposed 
press  release  calling  for  nomination  of 
candidates  for  membership  and  a 
proposed  amendment  to  the  Federal 
Advisory  Committee  Act. 

1:45  p.m,-2  p.m.:  Appointment  of  New 
Members  (Open/Closed) — ^The 
Committee  will  discuss  qualifications  of 
candidates  proposed  for  Committee 
membership. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  information  the 
release  of  which  would  represent  a- 
clearly  unwarranted  invasion  of 
personal  privacy. 

2  p.m,-2:30  p.m.:  Miscellaneous 
(Open) — The  Committee  will  complete 

Jhe  discussion  of  items  considered 
'(luring  this  meeting  and  proposed 
Committee  activities. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  1. 1991  (56  FR  49600).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public  recordings 
will  be  permitted  only  during  those  open 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
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G}n;mittee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10{d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
Proprietary  Information  applicable  to 
the  matters  being  considered  in 
accordance  with  5  U.S.C.  552b(c](4)  and 
■  information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5  U.S.C 
552b(c){6).  Further  information  regarding 
topics  to  be  discussed,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
can  be  obtained  by  a  prepaid  telephdne 
call  to  the  ACRS  Executive  Director.  Mr. 
Raymond  F.  Fraley  (telephone  301/492- 
8049],  between  8  a.m.  and  4:30  p.m. 

Dated:  December  26, 1991. 
Samuel  |.  Chilk, 

Acting  Advisory  Committee  Management 

Officer. 

[FR  Doc.  91-31286  Filed  12-31-91;  8:45  am) 

BILIJNO  CODE  7S90-01-4H 


NUREG:  Issuance,  AvaiiabUity 

The  Nuclear  Regulatory  Commission 
has  issued  NUREG-1435,  Supplement  1, 
Status  of  Safety  Issues  at  Licensed 
Power  Plants.  This  document  has  been 
prepared  to  provide  a  comprehensive 
description  of  the  implementation  and 
verification  status  of  all  TMI  Action 
Plan  Requirements,  Unresolved  Safety 
Issues  and  Generic  Safety  Issues  at 
licensed  operating  plants  and  to  make 
this  information  available  to  other 
interested  parties,  including  the  public. 
Data  contained  in  the  document  are 
presented  as  of  September  30, 1991. 


Copies  of  the  Report  have  been  placed 
in  the  NRC's  Public  Document  Room, 
2120  L  Street,  NW.,  Lower  Level, 
Washington,  DC  20555.  Copies  of  the 
Report  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington.  DC  20013-7082. 
GPO  deposit  account  holders  may 
charge  their  order  by  calling  202/275-    • 
7082.  Copies  are  also  available  from  the 
National  Technical  Information  Service, 
Springfield.  Virginia  22161. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  December  1991. 
For  the  Nuclear  Regulatory  Commission. 

Frank  P.  Gillespie. 

Director,  Program  Management.  Policy 
Development  and  Analysis  Staff.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  91-31285  Filed  12-31-91;  8:45  am) 
WLUNG  CODE  7$90-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Meeting  of  Federal  Salary  CouncH 

agency:  United  States  Office  of 
Personnel  Management. 
action:  Notice  of  meetings. 

summary:  The  Federal  Salary  Council 
will  meet  to  discuss  the  organization 
and  administration  of  the  Council  and  to 
review  issues  relating  to  the  new 
locality-based  comparability  payments 
authorized  by  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (FEPCA). 
The  meetings  will  be  open. 
dates:  lanuary  16. 1992,  and  January  30, 
1992,  beginning  at  2  p.m. 
ADDRESSES:  Room  1350,  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Washington,  DC  20415-0001. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Ruth  O'Donnell.  Chief  of  Salary 
Systems  Division,  room  6H31,  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Washington,  DC  20415-001. 
Telephone  number  (202)  606-2838. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  5 
U.S.C.  5304.  the  President  established 
the  Federal  Salary  Council  by  Executive 
Order  12764  to  advise  the  President's 
Pay  Agent  on:  (1)  The  establishment  or 
modification  of  pay  localities;  (2)  the 
coverage  of  the  surveys  conducted  by 
the  Bureau  of  Labor  Statistics  (including, 
but  not  limited  to,  the  occupations, 
establishment  sizes,  and  industries  to  be 
surveyed,  and  how  pay  localities  are  to 
be  surveyed);  (3)  the  process  of 
comparing  the  rates  of  pay  under  the     ^ 
General  Schedule  with  rates  of  pay  for 
the  same  levels  of  woric  performed  by 


non-Federal  workers;  and  (4)  the  level  of 
comparability  payments  that  should  be 
paid  in  order  to  eliminate  or  reduce  pay 
disparities.  This  Council  shall  consist  of 
nine  members.  The  statute  provides  that 
three  of  the  members  be  persons 
generally  recognized  for  their 
impartiality,  knowledge,  and  experience 
in  the  field  of  labor  relations  and  pay 
policy;  and  that  six  of  the  members  be 
representatives  of  employee 
organizations  which  represent    \ 
substantial  numbers  of  General 
Schedule  employees.  To  date,  the 
President  has  appointed  eight  of  the  nine 
members  of  the  Federal  Salary  Council. 
The  President's  Pay  Agent  is  providing 
for  meetings  of  the  Council.  This 
notification  announces  the  first  two 
meetings.  The  agenda  includes 
introduction,  organization  and 
administration  of  the  Council,  overview 
of  FEPCA  requirements,  timetables  for 
fulfilling  statutory  requirements,  and 
opening  discussions  on 
recommendations  for  criteria  to 
establish  the  geographic  boundaries  of 
pay  localities. 

For  the  President's  Pay  Agent. 
Constance  Berry  NeMrmon, 
Director. 

(FR  Doc.  91-31320  Filed  12-31-91:  8:45  am] 
BILUNC  COOC  UK-01-II 


UNITED  STATES  INFORMATION 
AGENCY 

Albanian  Educational  and  Cultural 
Exchange  Program 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice — ^Request  for  proposals. 

summary:  The  Office  of  Citizen 
Exchanges  (E/P)  announces  a  request 
for  proposals  from  public  and  private 
nonprofit  organizations  in  support  of 
seven  projects  that  have  been  initiated 
by  E/P.  Interested  applicants  are  urged 
to  read  the  complete  Federal  Register 
announcement  before  addressing 
inquires  to  the  Office  or  submitting  their 
proposals. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  EST  on 
Friday,  February  28, 1992.  Proposals 
received  by  the  Agency  after  this 
deadline  will  not  be  eligible  for 
consideration.  Faxed  documents  will  not 
be  accepted,  nor^will  documents 
postmarked  FeWhiary  28, 1992,  but     . 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 
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ADDRESSES:  The  original  and  15  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency.  Office  of  the  Executive  Director 
(E/X),  Attn:  Citizen  Exchanges — 
Albanian  Exchange  Program,  room  336, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Office  of  Citizen  Exchanges,  Bureau 
of  Educational  and  Cultural  Affairs, 
United  States  Information  Agency,  301 
4th  Street.  SW.,  Washington,  DC  20547. 
To  facilitate  the  processing  of  your 
request,  please  include  the  name  of  the 
appropriate  USIA  Program  Officer,  as 
identified  on  each  announcement,  on  all 
inquiries  and  correspondence. 
SUPPLEMENTARY  INFORMATION:  The 

Office  of  Citizen  Exchanges  of  the 
United  States  Information  Agency 
(USLA)  announces  a  program  to 
encourage,  through  limited  awards  to 
nonprofit  institutions,  increased  private 
sector  commitment  to  and  involvement 
in  international  exchanges.  (All 
international  participants  will  be 
nominated  by  USIS  personnel  overseas 
and  selected  by  USIA).  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life.  Awardirig  of  any  and  all  grants  is 
contingent  upon  the  availability  of 
funds. 


Program 


Sununary  of  Albania  Exchange 
Ideas 

Background  \ 

Albania  is  one  of  Europe's  smallest 
countries,  with  10,629  square  miles  and 
a  population  of  3.2  million  (two-thirds  of 
whom  live  in  rural  areas).  Since  early 
1990,  Albania  has  witnessed  significant 
democratic  reforms  and  has  taken  steps 
to  rejoin  the  international  community 
after  decades  of  self-imposed  isolation. 
A  coalition  government  dominated  by 
noncommunists  is  in  power,  and  efforts 
have  been  made  to  institute  a  market- 
oriented  economy. 

However,  political  instability,  the 
severity  of  Albani^s  economic  crisis, 
and  turmoil  in  Yugoslavia  which  is  the 
home  for  another  2.5  miUion  ethnic 
Albanians,  threaten  Albania's  transition 
from  Communism.  The  quality  of  life  in 
Albania,  the  lowest  in  Europe,  has 
deteriorated  further  with  large  numbers 
of  unprofitable  enterprises  on  the  verge 
of  bankruptcy.  Given  Albania's  strug^e 
to  become  a  more  democratic  and 
market-oriented  nation  and  its  need  for 
information,  training  and  infrastructure 
development,  the  United  States 


Information  Agency  is  developing  a 
series  of  multi-faceted  exchange 
programs  to  take  place  in  Albania  and 
the  United  States  during  the  summer 
and  fall  of  1992. 

I.  Economic  Reform 

The  Office  of  Citizen  Exchanges 
proposes  the  development  of  a  three- 
phase  program  of  assessments,  intensive 
workshops  on  macro-economic  and 
mirco-economic  theories  and  practice 
for  Albanian  professionals,  and  a  study 
tour  in  the  United  States.  Preliminary  to 
the  first  set  of  workshops  in  Albania,  the 
grantee  institution  will  conduct  a  one 
week  assessment  tour  in  Albania  for 
one  or  two  of  the  program's  key 
logistical  administrators  and  scholars. 
This  initial  assessment  will  provide 
valuable  information  concerning  the 
program's  administrative  and  logistical 
requirements,  and  will  provide  the 
grantee  institution  with  invaluable 
information  so  that  it  can  tailor  the 
subsequent  workshops  to  meet  the 
realities  of  Albania's  economic 
transition. 

Within  a  period  of  appcoximately  two 
months,  the  grantee  institution  will 
develop  and  conduct  an  intensive  two- 
week  workshop  in  Tirana,  or  other 
suitable  location,  primarily  on  basic 
marco-economic  terms,  theories  and 
practices  for  twenty  to  thirty  Albanian 
professionals  including  senior  Ministry 
officials,  business  and/or  academic 
leaders.  This  workshop  will  also  explore 
the  role  of  public  administration  in 
establishing  a  supportive  and  fair 
environment  for  market-based  economic 
development  and  trade.  The  program's 
key  administrator  should  plan  to  remain 
in  Tirana,  sited  at  the  University,  for  an 
additional  month  where  he  would 
lecture  and  continue  to  serve  as  an 
advisor  to  both  the  government  and  the 
University.  This  specialist  could  help 
organize  marketing  at  the  local  level, 
help  advise  on  privatizing  trade,  and 
help  in  providing  substance  to  key 
economic  laws  concerning  trade.  The 
development  of  new  curricula  and 
instructional  materials  should  be 
encouraged. 

The  third  phase  or  follow-on  program, 
a  three  week  study  tour  in  the  U.S.,  will 
include  six  to  eight  carefully  selected 
senior-level  Ministry  officials  and 
education  leaders  from  Albania, 
selected  by  Agency  representatives  in 
Albania.  The  program  will  focus  on 
marco-economics  and  overall  problems 
related  to  foreign  trade,  finance  and  the 
pursuit  of  comparative  economic 
advantage.  This  program  will  also 
provide  information  concerning 
international  economic  organizations, 
private  and  pubUc  international 


assistance  programs  and  their  priorities. 
The  development  of  these  workshops 
will  be  the  sole  responsibility  of  the 
award  wiimer.  The  approximate  budget 
for  this  two-wdy  exchange  program  is 
$75.00Q-«115,000. 

II.  Business  Administration/ 
Management  'Training 

The  Office  of  Citizen  Exchanges 
proposes  the  development  of  intensive 
courses  and  workshops  in  Albania  and 
a  follow-on  program  of  internships  in 
the  U.S.  The  courses  would  introduce 
such  topics  as  Western  accounting 
practices,  financial  management  and 
banking,  research  and  marketing 
management,  entrepreneurship  and 
small  business  development,  industrial 
relations,  privatization,  advertising, 
computers  and  telecommunications. 

Program  participants  will  include 
professors  and  instructors  of  business, 
senior  business  leaders,  government 
officials  or  promising  practitioners. 

The  first  phase  of  this  exchange 
program  will  include  a  one  week 
assessment  tour  in  Albania  for  th'e 
program's  key  administrators  and 
scholars.  This  initial  assessment  will 
provide  valuable  information  concerning 
the  program's  administrative  and 
logistical  requirements,  and  will  provide 
the  grantee  institution  with  invaluable 
information  so  that  it  can  tailor  the 
subsequent  workshops  to  meet  the 
reali  ties  of  Albania's  economic 
transition. 

Within  a  period  of  approximately  two 
months,  the  grantee  institution  will 
develop  and  conduct  a  series  of 
intensive  workshops  of  varying  duration 
(up  to  two-weeks)  in  Tirana,  or  other 
suitable  location,  on  Macro-economics 
to  include  detailed  discussions  of  basic 
business  practices  and  concepts. 

The  final  phase  or  follow-on  consists 
of  internships  in  the  United  States  of 
two  or  three  months  duration  for  six  to 
eight  senior  Albanian  business  leader?, 
who  may  have  demonstrated  particular 
competence  as  participants  during  the 
workshops  in  AJbania.  These 
internships  with  American  small- 
business  enterprises  (and  possibly 
applicable  Federal  or  State  Agencies) 
will  provide  first-hand  observation  of 
theories  and  concepts  at  work  in  the 
U.S.  This  multi-faceted  program  is 
budgeted  with  a  USIA  support  of 
approximately  $75,000  to  $115,000. 

III.  Educational  Reform 

The  Office  of  Citizen  Exchanges 
proposes  the  development  of  a  two-part 
exchange  program  which  includes  a 
three-week  U.S.^eminar/8tudy  tour  for 
approximately  six  to  eight  secondary 
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school  educators.  University  educators, 
and  senior  level  education  officials  from 
Albania  selected  by  USIS;  and  a  series 
of  intensive  workshops  and 
consultations  in  Albania.  The  project 
would  expose  these  participants  to  the 
essential  components  of  social  science 
education  in  the  U.S.;  examine  citizen 
participation  in  the  democratic  process 
at  the  federal,  state  and  local  levels;  and 
examine  the  role  of  educators,  school 
districts,  professional  associations, 
volunteer  groups,  textbook  publishers 
and  local  communities  in  shaping  social 
science  curricula.  This  program  would 
also  have  the  collateral  benefit  of 
exposing  Albanian  educators  and 
officials  to  the  administration  of 
American  primary  and  secondary 
education  systems. 

The  overall  goal  of  this  program  is  to 
open  a  dialogue  which  could  produce  a 
framework  for  developing  social  science 
education  curricula  in  Albania. 

The  second  phase  of  this  program  will 
include  two-week  workshops  for  other 
educators  held  in  Albania  with  U.S. 
educators  and  community  leaders 
working  with  recent  alumni  of  the  social 
science  education  study  tour  program  in 
the  United  States.  American 
consultants/instructors  could  also  assist 
Albanian  education  officials  and 
curriculum  designers  in  an  Evaluation  of 
their  social  science  education  program. 
These  workshops  will  reach  a  wider 
audience  of  Albanian  leaders  who  can 
learn  of  insights  garnered  from  the  U.S. 
study  tour  program.  The  program  should 
also  encourage  long-term  institutional 
linkages  to  promote  professional 
development  of  educators, 
establishment  of  standards,  exchange  of 
instructional  materials  and  syllabi,  as 
well  as  other  resources  vital  to  the 
creation  of  an  effective  social  science 
program.  This  multi-faceted  program  is 
budgeted  with  USIA  support  of 
approximately  $75,000  to  $115,000. 

IV.  Library  Development 

The  Office  of  Citizen  Exchanges 
proposes  the  development  of  a  three- 
part  Library  Development  and 
Management  Program  for  Albanian 
librarians  and  library  educators, 
selected  by  USIS.  An  initial  exploratory 
trip  of  one  week  to  Albania  for  two  key 
U.S.  academic  scholars  to  refine  this 
entire  program  is  encouraged.  An 
American  university  or  professional 
association  in  library  science  and/oi 
information  services  will  then  conduct  a 
three-week  workshop  and  study  tour  in 
the  United  States  for  six  to  eight 
Albanian  library  professionals.  In 
Albania,  there  is  no  tradition  of  public 
lending-library  development,  nor  of 
broad  access  to  educational  materials 


for  students  and  the  general  public.  It  is 
critical  in  the  development  of  its 
program  in  the  United  States,  that  the     ^ 
grantee  institution  demonstrates  a  keen 
-awareness  of  Albanian  needs  and  the 
status  of  information  access  and 
library/educational  systems  there. 

The  purpose  of  this  U.S.  study  tour 
and  intensive  workshop  program  is  to 
give  Albanian  educators  a  first-hand 
opportunity  to  examine  the  American 
library  management  system  and  its 
processes,  including:  collection, 
classification,  management  and 
delivery,  information  retrieval,  indexing, 
material  preservation  and  information 
technology.  The  program  should  include: 
Lectures  and  demonstrations  by  library 
science  faculty  and  information  system 
specialists,  hands-on  experience,  site 
visits  to  local  universities,  public  and 
corporate  libraries,  the  Library  of 
Congress  and  meetings  with  the  USIA 
Books  Program  Division.  Among  the 
topics  which  might  be  addressed  are: 
assessing  needs;  interpersonal  skills  for 
the  library  professional;  networking;  and 
the  training  of  other  librarians  and 
interns.  The  grantee  institution  should 
be  aware  of  the  importance  of  not 
exposing  the  Albanian  participants  to 
information  technologies  that  while 
useful  are  clearly  beyond  their  fiscal 
reach.  . 

The  final  phase  of  this  program  will 
include  a  team  of  U.S.  experts  visiting 
Albania  for  two  or  three  weeks  to  assist 
in  the  implementation  of  a  basic  library 
management  system  and  to  provide 
other  information  for  regional  libraries 
and  educational  institutions.  This 
workshop/training  might  become  a 
prototype  for  further  educational 
programs  and  the  exchange  of 
information,  donation  of  books  and 
other  materials  in  support  of  library 
development  throughout  the  country. 
This  entire  multi-faceted  program  is 
budgeted  with  USIA  support  of 
approximately  $75,000  to  $115,000. 

Additional  Program  Development 
Recommendations 

Competing  grantee  applicants  should 
not  provide  proposals  which  are  overly 
ambitious  or  superficial.  Rather, 
institutions  should  provide  strong 
evidence  of  their  ability  to  accomplish  a 
few  tasks  exceptionally  well. 

Applicants  must  include  a  detailed 
description  of  why  their  project  is 
important,  what  their  objectives  or  goals 
are,  and  how  they  will  achieve  those 
objectives  through  a  carefully  developed 
plan. 

Applicants  are  encouraged  to  provide 
confirmation  that  Albanian  cosponsors 
endorse  their  exchange  program. 


Proposals  should  explain  how  the  U.S. 
and  Albanian  cosponsors  will  generate 
other  leader  and  public  support  (fiscal, 
social  and  political)  for  their  program.  If 
possible,  applicants  should  delineate 
resources  that  may  be  available  to  them 
in  Albania  and  describe  those  resources 
the  U.S.  grantee  institution  will  provide 
for  this  purpose.  A  central  objective  of 
this  solicitation  is  the  creation  of 
enduring  institutional  linkages. 

Institutions  applying  for  assistance 
should  not  simply  present  a  plan  to 
replicate  American  institutions,  but 
clearly  demonstrate  an  understanding  of 
Albanian  needs,  and  how  the  U.S. 
experience  is  potentially  relevant — if 
reconfigured — to  meet  those  needs. 

Applicants  may  also  wish  to  use  any 
of  the  following  approaches  to  achieve 
their  program  objectives: 
— ^The  development  of  consortia, 
associations  and  information 
networks  in  the  United  States  and  in 
Albania  which  are  likely  to  endure; 
— Attention  not  only  on  reaching  leaders 
and  potential  leaders,  but  also  in   , 
providing  appropriate  training 
materials.  ^ 

— ^The  development  and  dissemination 
(overseas  only)  of  books,  newsletters, 
on-line  data  systems,  and  other 
appropriate  communication 
technology  (including  desk-top 
publishing). 

Other  Logistical  Considerations 

Applicants  should  demonstrate  their 
capability  of  handling  the  program 
independently,  as  USIS  Post  may  be 
unable  to  provide  logistcal  support. 
Program  monitoring  and  oversight  will 
be  provided  by  appropriate  Agency 
elements.  Per  Diem  support  from  host 
institutions  during  an  internship 
component  is  strongly  encouraged. 
However,  for  all  pffograms  which  include 
internships,  a  non-profit  grantee 
institution  which  receives  funds  from 
corporate  or  other  cosponsors  will  then 
use  those  monies  to  provide  food, 
lodging  and  pocket  money  for  the 
participant.  Internships  should  also  have 
an  American  studies/values  orientation 
component  at  the  beginning  of  the 
exchange  program  in  the  U.S.  Grantee 
institutions  should  try  to  maximize  cost- 
sharing  in  all  facets  of  their  program 
design,  and  to  stimulate  U.S.  private 
sector  (foundation  and  corporate) 
support. 

in  the  selection  of  all  foreign 
participants,  USIA  and  USIS  posts 
retain  the  right  to  nominate  participants 
and  to  accept  or  deny^articipants 
recommended  by  the  program 
institution.  The  grantee  institution 
should  provide  the  names  of  American 
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partidpanU  to  the  Office  of  Citizen 
exchanges  for  information  purposes. 

The  Government  reserves  the  right  to 
reject  any  or  all  applications  received. 
Applications  are  submitted  at  the  risk  of 
the  applicant;  should  circumstances 
prevent  award  of  a  grant,  all  preparation 
and  submission  costs  are  at  the 
applicant's  expense. 

Funding  and  Budget  Requirements  for  all 
Submissions 

Since  USIA  assistance  constitutes 
only  a  portion  of  total  project  funding, 
proposals  should  list  and  provide 
evidence  of  other  anticipated  sources  of 
support.  Applications  should 
demonstrate  substantial  financial  and 
in-kind  suppor^  using  a  three-column 
format  that  clearly  displays  cost-sharing 
support  of  prtlposed  projects.  Those 
budgets  ir.ckicling  funds  from  other 
sources  should  provide  firm  evidence  of 
the  funds.  The  required  format  follows: 


^^     ^ 

Cost 

shaiing 

Total 

Travel,  per  (tern. 

ti 

etc. 
Tom 

$ 

S 

Funding  assistance  is  limited  to 
project  costs  as  defined  in  the  Project 
Proposal  Information  Requirements 
(OMB  #3116-0175,  provided  in 
application  packet)  with  modest 
contributions  to  defray  total 
administrative  costs  (salaries,  benefits, 
other  direct  and  indirect  costs).  USIA- 
funded  administrative  costs  are  limited 
to  22  (twenty-two)  per  cent  of  the  total 
funds  requested.  The  recipient 
institution  may  wish  to  cost-share  any  of 
these  expenses. 

Organizations  with  less  than  four 
years  experience  in  conducting  - 
international  exchange  programs  are 
limited  to  $80,000  of  USIA  support,  and 
their  budget  submissions  should  not 
exceed  this  amount.  (Awarding  of  any 
and  all  grants  is  contingent  upon  the 
availability  of  funds.) 


Applicatioa  Requirements 

Application  materials  may  be 
obtained  by  writing  to:  The  Office  of 
Citizen  Exchanges  (E/P).  United  States 
Information  Agency,  Attn:  Albania 
Exchange  Program,  room  216,  301 4th 
Street,  SW.,  Washington.  DC  20547. 

Attention:  Program  Officer— Sylvia 
Bosak  (202-619-^19). 

Inquiries  concerning  technical 
requirements  are  welcome. 

Proposals  must  contain  a  narrative 
which  includes  a  complete  and  detailed 
description  of  the  proposed  program 
activity  as  follows: 


UMI 


1.  A  brief  statement  of  what  the 
project  is  designed  to  accomplish:  how  it 
is  consistent  with  the  purposes  of  the 
USIA  award  program:  and  how  it  relates 
to  USIA's  mission. 

2.  A  concise  description  of  the  |»oject, 
^including  complete  program  schedules 

and  proposed  itineraries.  Applicants 
may  wish  to  submit  a  list  of  suggested 
participants  for  review  by  appropriate 
Agency  officials. 

3.  A  statement  of  what  follow-up 
activities  are  proposed:  how  the  project 
will  be  evaluated:  what  groups,  beyond 
the  direct  participants,  will  benefit  from 
the  project  and  how  they  will  benefit. 

4.  A  detailed  three-column  budget 

5.  Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion.  Primary  Covered  and  Lower 
Tier  Covered  Transactions,  Forms  lA- 
1279  and  IA-1280. 

6.  Compliance  with  Office  of  Citizen 
Exchanges  Additional  Guidelines  for 
Conferences  (if  applicable). 

7.  Compliance  with  Travel  Guidelines 
.  for  Organizations  Inside  and  Outside 

Washington.  DC  (if  and  as  applicable). 

8.  For  proposals  requesting  $100,000  or 
more.  Certification  for  Contracts,  Grants 
and  Cooperative  Agreements,  Form  M/ 
KG-13. 

9.  For  proposals  requesting  $1004)00  or 
more.  Disclosure  of  Lobbying  Activities 
(OMB  #0348-0046). 

tMm:  All  required  forms  will  t>e  provided 
with  the  application  packet. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  the  following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality,  substance, 
rigor,  and  relevance  to  Agency  mission. 

Z.  Institution  Reputation/Ability/ 
Evaluations:  Institutional  recipients 
should  demonstrate  potential  for 
program  excellence  and/or  track  record 
of  successful  programs,  including 
responsible  fiscal  management  and  full 


compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts  (M/KG).  Relevant  evaluation 
results  of  previous  projects  are  part  of 
this  assessment. 

3.  Project  Personnel:  Persormel's 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 

4.  Program  Planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  rigor  and 
logistical  capacity. 

5.  Thematic  Expertise:  Proposa] 
should  demonstrate  expertise  in  the 
subject  area  which  guarantees  an 
effective  sharing  of  information. 

6.  Cross-Cultural  Sensitivity/Area 
Expertise:  Evidence  of  sensitivity  to 
historical,  linguistic  and  other  cross- 
cultural  factors;  relevant  knowledge  of 
geographic  area. 

7.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposal  should  clearly  demonstrate 
how  the  institution  will  met  the 
program's  objectives. 

8.  Multiplier  Effect-  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to.include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  ties. 

9.  Cost-Effectiveness:  The  overhead   - 
and  admhiistrative  components  should 
be  kept  as  low  as  possible.  All  other 
items  should  be  necessary  and 
appropriate  to  achieve  the  program's 
objectives. 

10.  Cost-Sharing:  Proposals  should 
maximize  oost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

11.  Follow-on  Activities:  Proposals 
should  provide  a  (rfan  for  continued 
exchange  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

12.  Project  Evaluation:  Proposals 
should  iitdude  a  plan  to  evaluate  the 
activity's  success. 

Notice 

The  terms  and  conditions  pubUshed  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  tm  the  part  of  the 
Government  Rnal  award  cannot  be 
made  until  funds  have  been  fully 
appro|»iated  bjf.Caogre8»,  allocated  and 
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committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
June  1, 1992.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  December  27. 1991. 
WUUam  P.  Glade, 

Associate  Director.  Bureau  of  Educational 
and  Cultural  Affairs. 
|FR  Doc.  91-31300  Filed  12-31-91;  8:45  am] 
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Summer  Institute  for  English  Language 
Educators  From  South  Africa  and 
Namibia 

AQENCv:  United  States  Information 

'Agency. 

action:  Notice — Request  for  proposals. 

summary:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  requests  proposals 
for  a  Summer  Institute  for  English 
Language  Educators  from  South  Africa 
and  Namibia.  The  general  objective  of 
the  Summer  Institute  is  to  support  and 
encourage  the  upgrading  of  secondary 
education  for  blacks  in  the  field  of 
English.  There  will  be  a  particular 
emphasis  on  preparing  disadvantaged 
students  for  university  level  work  in 
English  both  in  the  secondary  school 
and  in  bridging  and  academic  support 
programs  administered  by  tertiary  level 
institutions. 

Participants  will  be  individuals 
involved  with  English  teaching  in  black 
education  and  will  be  drawn  from 
universities,  teacher  training 
institutions,  secondary  schools  and  the 
non-formal  sector.  USIA  asks  for 
detailed  proposals  from  U.S.  institutions 
of  higher  education  which  have  an 
acknowledged  reputation  in  the  field  of 
training  teachers  of  English-as-a-Second 
Language  (ESL),  experience  in  providing 
academic  support  programs  to 
disadvantaged  students,  special 
expertise  in  handling  cross-cultural 
programs,  and  experience  with  South 
African  and  Namibian  educators. 
Subject  to  availability  of  funds,  one 
grant  will  be  awarded  to  conduct  a 
Summer  Institute  in  1992. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  e.s.t.  by 
February  14, 1992.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  February  14, 1992,  but . 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 


the  above  deadline.  The  Sununer 
Institute  should  be  programmed  to 
encompass  ^out  45  days  beginning  on 
or  about  Friday,  July  10, 1992,  and 
ending  on  or  about  Saturday,  August  22, 
1992.  Institutions  may  propose  minor 
variations  in  beginning  and  ending  dates 
to  coincide  with  local  academic 
calendars.  The  institution  should 
explain  why  the  date  variation  is 
proposed  and  demonstrate 
improvements  in  program  quality  and 
cost  effectiveness  that  may  be  achieved 
thereby.  No  funds  may  be  expended 
until  a  grant  agreement  is  signed  with 
USIA's  Office  of  Contracts. 
ADDRESSES:  The  original  and  15  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref:  Sununer  Institute  for 
English  Language  Educators  from  South 
Africa  and  Namibia,  Office  of  the 
Executive  Director,  E/X,  Room  357,  301 
4th  St..  SW.,  Washington.  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  institutions  should  contact  Dr. 
Ellen  S.  Berelson  at  the  U.S.  Information 
Agency,  Academic  Exchange  Programs 
Division.  E/AEA.  room  232,  301  4th  St. 
SW.,  Washington,  DC  20547,  telephone 
(202)  619-5355,  to  request  detailed 
application  packets,  which  include 
award  criteria  additional  to  this 
announcement,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information.     ^ 
SUPPI.EMENTARY  information: 

Overview 

The  Bureau  of  Educational  and 
Cultural  Affairs  of  the  United  States 
Ipfomiation  Agency  requests  proposals 
for  a  Summer  Institute  for  English 
Language  educators  from  South  Africa 
and  Namibia.  The  general  objective  of 
the  Summer  Institute  is  to  support  and 
encoiu-age  the  upgrading  of  secondary 
education  for  blacks  in  the  field  of 
English. 

There  will  be  a  particular  empf 
training  educators  to  prepare 
disadvantaged  students  for  university 
level  work  in  English  while  still  in 
secondary  school  and  in  bridging  and 
academic  support  programs  (ASP] 
administered  by  tertiary  level 
institutions.  In  South  Africa  a  bridging 
program  is  a  first  year  university 
program  that  helps  students  make  up  for 
the  deficiencies  in  their  secondary 
school  education  so  that  they  can 
perform  at  a  satisfactory  level  at  the 
university. 

Academic  support  programs  often 
continue  throu^out  a  student's 
university  career  providing  help  to  those 
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who  continue  to  have  academic 
problems.  A  majority  if  not  all  of  the 
Students  in  the  bridging  and  academic 
support  programs  in  South  Africa  are 
ESL  students  because  their  first 
language  is  not  English. 

Depending  upon  availability  of  funds, 
approximately  25  teachers  from  South 
Africa  and  Namibia  will  participate  in 
the  Institute.  Participants  will  be 
individuals  involved  with  Enghsh 
teaching  in  black  education  and  will  be 
drawn  from  universities,  teacher 
training  institutions,  secondary  schools 
and  the  non-formal  sector. 

USIA  asks  for  detailed  proposals  from 
U.S.  institutions  of  higher  education 
which  have  an  acknowledged  reputation 
in  the  field  of  training  teachers  of  ^ 

English-as-a-Second  Language  (ESL]  and 
in  providing  academic  support  programs 
(ASP]  for  disadvantaged  students, 
special  expertise  in  handling  cross- 
cultural  programs,  and  experience  with 
South  African  and  Namibian  educators. 
Note:  Applicant  organizations  should 
demonstrate  a  proven  record  (at  least 
fouj  years]  of  experience  in 
international  educational  exchange. 

Authority  for  this  exchange  is 
contained  in  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961,  as 
amended,  Public  Law  87-256  (Fulbright- 
Hays  Act).  The  Fulbright  Program  seeks 
to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  people  of  other  countries.  Pursuant 
to  the  Bureau  of  Educational  and 
Cultural  Affairs  authanzing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of  * 

American  political,  social  and  cultural 
life. 

Guidelines 

Time  Frame:  The  Summer  Institute 
should  be  programmed  to  encompass 
about  45  days  beginning  on  or  about 
Friday.  July  10, 1992,  and  ending  on  or 
about  Saturday,  August  22, 1992. 
Institutions  may  propose  minor 
variations  of  no  more  than  10  days  in 
beginning  and  ending  dates  to  coincide 
with  local  academic  calendars.  Please 
explain  why  a  variation  in  dates  is 
proposed  and  show  improvements  in 
program  quality  and  cost  effectiveness 
that  may  be  achieved  thereby. 

Proposed  Budget-  A  comprehensive 
line  item  budget  must  be  submitted  with 
the  proposal  by  the  application 
deadline.  Specific  guidelines  for  budget 
preparafion  are  avaialble  in  the 
application  packet. 

Eligibilityof  African  Participants: 
Participants  will  be  selected  by  the  U.S. 
Information  Agency.  Minimum 


<* 


78 


Federal  Register  /  Vol.  57.  No.  1  /  Thursday.  January  Z,  1992'  /  Notices 


qualification  for  all  participants  will  be 
a  two-year  teacher  training  diploma 
beyond  secondary  school  or  its 
equivalent.  Many  participants  will  hold 
the  equivalent  of  BA/BS  degrees  from 
their  national  education  systems. 

Few  participants  will  have  visited  the 
United  States  previously.  In  view  of  this, 
an  initial  orientation  to  the  university 
community  and  a  brier  introduction  to 
U.S.  Society  and  education  should  be 
considered  an  integral  part  of  the 
Institute  and  should  be  held  on  the  first 
two  to  three  days  of  the  program. 

Program  Description:  The  applicant  is 
asked  to  design  a  two  part  program: 

(a)  A  five-week  academic  program  at 
the  university  with  emphasis  on 
methodology  and  teaching  techniques  in 
ESL  which  will  meet  the  special  needs 
of  secondary  and  tertiary  level  ESL 
teachers,  and  teacher  trainers  from 
South  Africa  and  Namibia.  Two 
concurrent  academic  components  within 
the  same  Institute  should  be  designed: 
One  for  teachers  involved  in  preparing 
students  for  university  level  work  in 
English;  and  one  for  teacher  trainers 
with  responsibilities  in  supervision  and 
staff  training.  The  program  should 
include  a  variety  of  formats  such  as 
discussion  sessions,  lectures, 
workshops,  and  practicums.  Lengthy 
lectures  should  be  kept  at  a  minimum. 

(b)  A  one-week  escorted  cultural  and 
educational  tour  of  Washington,  DC  at 
the  end  of  the  academic  program, 
planned,  arranged,  and  conducted  by 
the  Program  Director  and  principal 
university  staff.  The  tour  should  be  seen 
as  an  integral  part  of  the  program, 
complementing  and  reinforcing  the 
academic  material.  Programming  in 
Washington,  should  include  a  half-day 
briefing  session  at  the  U.S.  Information 
Agency.  Proposals  may  include  cultural 
and  educational  visits  en  route  to 
Washington,  if  such  stops  contribute  to 
program  quality  and  are  cost  effective. 
The  participants  will  return  to  their 
home  countries  at  the  conclusion  of  the 
Washington  tour. 

The  academic  program  should  provide 
time  for  interaction  with  American 
students,  faculty,  and  the  local     i 
community  to  improve  the  participants 
understanding  of  the  United  States.  In 
this  regard,  the  Institute  should    { 
incorporate  cultural  features  such  as 
community  and  cultural  activities,  field 
trips  to  places  of  local  interest,  home 
stays  with  families  in  the  area  (with 
other  educators  if  possible),  and  events 
which  will  bring  the  participants  into 
contact  with  Americans  from  a  variety 
of  backgrounds. 

Program  Objectives:  Specific  areas  to 
address  in  the  Institute  follow.  The  U.S. 
institution  should  plan  to  conduct  either 


a  pre-program  needs  assessment  if  time 
allows,  or  a  needs  assessment  upon  the 
arrival  of  the  participants.  The  Institute 
Director  should  be  prepared  to  adjust 
program  emphasis  as  necessary  to 
respond  to  participants'  concerns.  The 
program  design  should  exhibit  evidence 
of  adaptability  to  the  different  needs  of 
the  two  groups;  that  is,  to  teachers  and 
to  teacher  trainers. 

1.  ESL  teaching  methodology  in  theory 
and  practice.  How  to  improve  listening, 
speaking,  writing  and  reading  skills  in 
advanced  secondary  and  tertiary  level 
students  of  English. 

2.  Improvement  of  pedagogical  skills 
and  of  skills  required  for  the 
development  of  appropriate  curriculum 
and  teacher-made  materials. , 

3.  Development  of  curriculum 
materials  during  the  Institute  which  can 
be  used  in  the  participants'  home 
country. 

4.  For  teacher  trainers:  Enhancement 
of  teacher  training  skills;  evaluation  and 
observation  of  classroom  teachers; 
development  of  in-service  training 
programs  for  teachers;  designing  and 
conducting  workshops  to  train  ESL 
teachers. 

5.  Development  of  supervisory  skills 
in  observation  and  evaluation  of 
classroom  teachers,  training  teachers  to 
handle  individual  and  small  group  needs 
in  classes  with  fifty  or  more  students. 

6.  Introduction  to  computer  based 
word  processing  with  emphasis  on 
hands-on  experience,  if  needed. 

7.  Visits  to  on-goiiig  ESL  classes  and 
academic  support  programs  at  the  host 
institution,  other  universities,  and  in 
local  educational  or  community  centers, 
providing  participants  with 
opportunities  to  observe  and  practice 
ESL  teaching  skills. 

8.  Involvement  of  participants  in 
American  culture  through  community/ 
cultural  activities.  This  should  include 
interaction  with  Americans  from  a 
variety  of  backgrounds. 

9.  On-going  evaluation  and 
adjustment  of  program  components 
accordingly,  as  well  as  evaluation  of  the 
entire  Institute. 

Program  Administration: 

All  Institute  programming  and 
administrative  logistics,  management  of 
the  academic  program  and  the  cultural 
tour,  local  travel,  and  on-site  university 
arrangements,  including  enrolling 
participants  as  members  of  Teachers  of 
English  to  Speakers  of  other  Languages 
(TESOL)  will  be  the  responsibility  of  the 
Institute  grantee.  USIA  will  be 
responsible  for  all  communications  to 
and  from  the  U.S.  Information  Service 
posts  in  South  Africa  and  Namibia, 
which  submit  nominations  to  the 


Academic  Exchange  Programs  Division 
and  are  responsible  for  all  international 
travel.  USIA  will  provide  the  university 
with  participants'  curriculum  vitae  and 
itineraries  and  be  available  to  offer  any 
advice  or  guidance  the  university  may 
find  useful. 

The  African  participants  will  arrive 
directly  at  the  campus  site  from  their 
home  countries.  It  is  expected  that  the 
university  program  staff  will  make 
arrangements  to  have  participants  met 
upon  arrival  at  the  airport  nearest  the 
university  campus.  Departures  will  be 
from  Washington,  DC.  The  program  staff 
will  have  to  plan  for  transportation  to 
Washington  area  airports. 

The  host  institution  is  responsible  for 
arrangements  for  lodging,  food  and 
maintenance  for  participants  while  at 
the  host  institution  and  in  Washington. 
The  host  institution  should  strive  to 
balance  cost  effectiveness  in 
accommodations  and  meal  plans  with 
flexibility  for  differing  diets  and 
personal  habits  among  the  participants. 
Single  rooms  or  housing  in  residential 
suites  which  offer  privacy  while  at  the 
university  based  Institute  are  preferable. 

Application  Requirements  (Refer  to 
Application  Packet): 

Proposals  must  be  submitted  within 
deadline  and  provide  a  detailed  plan  in 
response  to  the  objectives  and  needs 
outlined  above.  Applicants  should  draw 
imaginatively  on  the  full  range  of 
resources  offered  by  their  universities 
but  may  involve  outstanding 
professionals  from  other  universities  or 
organizations.  The  overall  quality  and 
effectiveness  of  the  Institute  hinges  H< 
upon  good  administrative  and 
organizational  competence  to  manage 
interactions  between  African  educators 
and  Americans. 

The  proposal  package  must  include 
one  original  and  fifteen  copies.  Each 
proposal  must  be  presented  as  follows: 

1.  A  completed  and  signed  cover  sheet 
for  grant  applications  which  will  be 
provided  in  the  application  packet. 

2.  An  abstract  of  the  proposed 
Summer  Institute  not  to  exceed  two 
double-spaced  pages. 

3.  A  narrative  not  to  exceed  twenty 
double-spaced  pages.  The  detailed 
narrative  should  outline  the  structure 
and  organization  of  Institute  courses 
and  must  include  a  day-by-day  agenda 
for  classes  and  supplementary  activities. 
Plans  for  lodging  and  meals  should  be 
discussed  in  this  section.  Also  note 
plans  to  identify  appropriate  books  and 
readings  to  be  distributed  to  participants 
on  arrival  or  to  be  sent  to  them  upon 
their  return  home  as  follow-up  to 
Institute  themes.  A  plan  for  institutional 
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evaluation  of  the  project  should  also  be 
included. 

4.  A  budget  in  the  prescribed  format 
outlining  specific  expenditures.  Refer  to 
the  application  packet  for  format. 

5.  Appendices  must  contain  the 
following  information: 

a.  Academic/prpfessional  resumes  of 
program  director(s],  instructors, 
consultants,  and  program  staff  (not  to 
exceed  two  double-spaced  pages  for 
each). 

b.  Evidence  of  the  institution's 
activities  in  substantive  academic  ESL 
programs  and  academic  support 
programs.         '  ^ 

c.  Demonstration  of  the  in^itution's 
experience  with  similar  international 
educational  exchange  projects. 

6.  Completed  forms  in  support  of  the 
proposal.  See  application  packet  for  the 
following  forms:  Bureau  of  Educational 
and  Cultural  Affairs  Grant  Application 
Cover  Sheet;  Assurance  of  Compliance; 
Certification  Regarding  Drug-Free 
Workplace  Requirements;  Certification, 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Voluntary  Exclusion; 
Disclosure  of  Lobbying  Activifies;  and 
Designation  of  Congressional  District. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  office,  the  budget  and 
contracts  offices  and,  as  necessary,  by 
the  Office  of  General  Counsel.  Funding 
decisions  are  at  the  discretion  of  the 
Associate  Director  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
USIA's  contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality,  rigor,  and  appropriateness 
of  proposed  syllabus  to  the  program 
objectives  of  the  Institute. 


2.  Institutional  capacity.  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  a  substantive  academic 
program. 

3.  Proposals  should  demonstrate 
potential  for  program  excellence  and/or 
track  record  of  applicant  institution.  The 
Agency  will  consider  the  past 
performance  of  prior  guarantees  and  the 
demonstrated  potential  of  new- 
applicants. 

4.  Evidence  of  the  ability  to  be 
somewhat  flexible  in  final  program 
design  in  response  to  initial  needs 
assessment  of  the  specific  program 
participants. 

5.  Evaluation  plan.  Proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution  at  the  conclusion  of 
the  Summer  Institute. 

6.  Evidence  of  strong  on-site 
administrative  and  managerial 
capabilities  for  international  visitors 
with  specific  discussion  of  how 
managerial  and  logistical  arrangements 
will  be  undertaken. 

7.  Quality  and  depth  of  the  cross- 
cultural  program  experience  of  the  staff 
assigned  to  the  Institute  as  well  as  their 
academic  credentials. 

8.  Effective  use  of  community  and 
regional  resources. 

9.  A  well-thought-out  and 
comprehensive  cultural  tour  to 
complement  the  academic  program. 

10.  Cost-effectiveness.  Administrative 
components  of  the  grant  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  as  well  as 
institutional  direct  funding 
contributions. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  biding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 


committed  through  internal  USIA 
procedures. 

Notification 

All  applicant*  will  be  notified  on  the 
results  of  the  review  process  on  or  about 
May  1, 1992.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  December  20, 1991. 
Baity  Fulton, 

Deputy  Associate  DinfCtor.  Bureau  of 

Educational  and  Cultural  Affairs. 

IFR  Doc.  91-31271  Filed  12-31-91;  &45  am) 

BILUNG  CODE  USO-OI-M 


Cultural  Property  Acivisory  Commtttee; 
Meetings 

AOiNCV:  United  States  Information 

Agency. 

action:  Notice  of  meeting  of  the 

Cultural  Property  Advisory  Committee. 

summary:  The  Cultural  Property 
Advisory  Committee  will  meet  on 
Tuesday,  January  14, 1992  from  9  a.m.  to 
approximately  3  p.m.,  at  USIA 
headquarters,  301  4th  Street,  SW., 
Conference  Room  840,  Washington,  DC. 
The  meeting's  agenda  will  consist  of  the 
Committee's  deliberation  as  to  whether 
the  United  States  should  extend  the 
import  ban  on  pre-Hispanic 
archaeological  material  originating  in  El 
Salvador's  Cara  Sucia  region.  The 
emergency  import  ban  imposed  under 
the  Convention  on  Cultural  Property 
Implementation  Act  (Pub.  L.  97-446)  on 
September  11. 1987  expires  on  March  13. 
1992. 

The  meeting  of  the  Cultural  Property 
Advisory  Committee  will  be  open  to  the 
public.  Due  to  security  requirements  and 
limited  space,  persons  wishing  to  attend 
should  telephone  (202)  619-6612  by  5 
p.m.  on  Friday,  January  10, 1992.  A  list  of 
public  attendees  will  be  posted  at  the 
security  desk  of  USIA  headquarters  in 
order  to  facilitate  access  to  the  meeting 
room. 

Dated:  December  26, 1991: 
Eugene  P.  Kopp,  . 

Deputy  Director,  U.S.  Information  Agency. 
IFR  Doc.  91-31301  Filed  12-31-91;  6:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION  I 

F.C.S.C.  Meeting  Notice  No.  4-92;  Notice- 
of  Meetings 

Announcement  in  Regard  to        ' 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504).  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows:  , 

Date  and  Time,  Subject  Matter         \ 

Wed..  January  22. 1992,  at  10:30  am. 
Consideration  of  Proposed  Decisions  on 
claims  against  Iran. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  601  D 
Street,  NVV.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
601 D  Street,  NW.,  Room  10000, 


Washington,  DC  20579.  Telephone:  (202) 
208-7727. 

Dated  at  Washington.  DC  on  December  30. 
1991. 
ludith  H.  Lock,  ' 

Administrative  Officer. 

[FR  Doc.  91-31328  Filed  12-31-91;  12:53  pm] 

BILLING  CODE  4410-01-M 

NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  December  30, 1991  and 

January  6, 13,  and  20, 1992. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

status:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  30 

There  are  no  Commission  meetings 
scheduled  for  the  Week  of  December  30. 

Week  of  January  6— Tentative 

Friday.  January  10 

1:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  January  13 — ^Tentative 

Thursday,  January  16 

9:30  a.m. 
Collegia!  Discussion  of  Items  of 
Commissioner  Interest  fPublic  Meeting) 
2:30  p.m.  - 

Periodic  Briefing  on  EEO  Program  (Public 
Meeting) 

Friday.  January  17 
10:00  a.m. 


Briefing  on  Status  of  Implementation  of 
Safety  Goal  Policy  Statement  (Public 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed)  «  " 

2:00  p.m. 
Briefing  on  Progress  of  Research  in  the 
Area  of  Organization  and  Management 
(Public  Meeting) 

Week  of  January  20— Tentative 

Tuesday.  January  21 

1:30  p.m. 
Briefing  on  Site  Decommissioning 
Management  Plan  (Public  Meeting) 

Thursday.  January  Zi 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
,    Meeting)  (if  needed) 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETING  CALL 
(RECORDING):  (301)  504-1292. 
CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  504- 
1661. 

Dated;  Dated:  December  27. 1991. 
WUliam  H.  HiU,  Jr., 

Office  of  the  Secretary. 

[FR  Doc  91-31327  Filed  12-30-91;  11:02  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously- 
published  Presidential,  Ruler  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  sigrted 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  ENERGY 

[FE  Docket  No.  91-30-NG] 

Wes  Cana  Marketing  (U.S.)  Inc^ 
Blanket  Authorization  To  Import  and 
Export  Natural  Gat,  Including 
Liquefied  Natural  Gat 

Correction 

In  notice  document  91-23720 
appearing  on  page  49890  in  the  issue  of 
Wednesday,  October  2. 1991,  in  the  first 
column,  in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  91-23750"  should 
read  "FR  Doc.  91-23720". 

BILUNG  CODE  1SOS41-0 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  226 

[Reg.Z;TIL-1] 

Trutti  in  Lending;  Update  to  Official 
Staff  Commentary 

Correction- 

In  rule  document  91-7888,  beginning 
on  page  13751,  in  the  issue  of  Thursday. 
April  4, 1991.  make  the  following 
correction: 


§226.9   [Corrected] 

On  page  13756,  in  the  first  column,  in  A 
the  sixth  line.  "5  2265b(f){3)(iii)."  sh^irirf 
read  "5  226.5b(f)(3){iii),". 

BILUNG  COOE  1S0S4I1-O 

FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Part  932 

[No.  91-559] 

Eligibility  and  Financial  Disclousure 
Requirements  for  Directors  of  the 
Federal  Home  Loan  Banks 

Correction 

In  the  issue  of  Friday,  November  22. 
1991.  on  page  58964.  in  the  second 
column,  in  the  correction  of  rule 
document  91-26825,  in  the  second  line, 
"page  56920"  should  read  "page  56929". 

BILUNG  COOE  150541-0 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  91D-0123] 

Draft  Guideline  for  Submitting 
Supporting  Chemistry  Documentation 
in  Radiopharmaceutical  Drug 
Applications;  Availability 

Correction 

In  notice  document  91-30150. 
beginning  on  page  65737.  in  the  issue  of 
Wednesday,  December  18, 1991,  make 
the  following  corrections: 


1.  On  page  65738.  in  the  first  column, 
in  the  second  full  paragraph,  in  the 
seventh  line,  "through"  should  read 
"though". 

2.  On  the  same  page,  in  the  same 
column,  in  the  third  full  paragraph,  in 
the  fourth  line.  "Docket"  should  read 
"Dockets". 

BILUNG  CODE  1505-014 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Medicare  Program;  Meetings  of  the 
Advisory  Committee  on  Medicare* 
Physician  Relationships 

Correction 

In  notice  document  91-25169  beginning 
on  page  52272  in  the  issue  of  Friday. 
October  18. 1991.  on  page  52273.  in  the 
second  column,  in  the  file  line  at  the  end 
of  the  document.  "FR  Doc.  91-25166" 
should  read  "FR  Doc.  91-25169". 

BILUNG  CODE  150S414  ^ 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  National  Council;  Meeting 

Correction 

In  notice  document  91-25167 
appearing  on  page  52302  in  the  issue  of 
Friday.  October  18, 1991,  in  the  second 
column,  in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  91-25617"  should 
read  "FR  Doc.  91-25167 '. 

BILLING  CODE  1SOS-01« 


-■■*. 


VOL 


ISS 


1992 


UMI 


t  I 


Thursday 
January  2,  1M2 


Part  II 


Reader  Aids 


Cumulative  List  of  Pubiic  Laws— Rrst 
Session  of  ttie  102d  Congress 


84 


Federal  Register  /  Vol.  57.  No.  1  /  Thursday.  January  2. 1992  /  Reader  Aids 


CUMULATIVE  LIST  OF  PUBLIC  LAWS 

This  is  the  cumulative  list  of  public  laws  for  the  first  session  of  the  102d  Congress.  The  List  of  Public  Laws  will  resume 
when  bills  are  enacted  into  law  during  the  second  session  of  the  102d  Congress,  which  convenes  on  January  3,  1992.  Any 
comments  may  be  addressed  to  the  Director,  Office  of  the  Federal  Register.  Washington.  DC  20408. 


Public  Law 


an 


Approval 
Date 


105  Stat 


Title 


102-1.. 
102-2.. 


H.J.  Res.  77 Jan. 

H.R.  4 Jan. 


102-3 - H.R.  3 Fet. 

102-< H.R.  556 ibFe^. 

102-5 H.J.  Res.  30 Feb. 

102-6 SJ.  Res.  76 Mar. 


102-7 SJ.  Res.  51 . 


Ma. 


102-8.. 


S.J.  Res.  55... Mar. 


102-9 „....  SJ.  Res.  58 M«. 

102-10 S.  379 M». 

102-11 -  S.J.  Res.84 Mat. 

102-12 H.R.  555 Mar. 

102-13 H.J.  Res.  96 Mar. 

102-14 „...  H.J.  Res.  104 Mar. 

102-15 H.J.  Res.  133 Mar 


14 3 Authorization  for  Use  of  MHitary  Force  Against  Iraq  Resolution 

30 5 To  extend  ttie  time  for  performing  certain  acts  under  the  internal  revenue  laws  for 

individuals  performing  services  as  part  of  the  Desert  Shield  Operatioa 

6 _  7 Veterans'  Compensation  Amendments  of  1991 ~ 

6 -  11 Agent  Orange  Act  of  1991 

15 21 To  designate  Febniary  7. 1991.  as  "National  Girts  and  Woofien  in  Sports  Day" 

1 23 Commending  the  Peace  Corps  and  the  current  and  fomier  Peace  Corps  volunteers  on 

the  thirtieth  anniversary  of  the  establishment  of  the  Peace  Corps. 
5 25 To  designate  the  week  beginning  March  4,  1991,  as  "Federal  Employees  Recognition 

WeeK '. 
8 26 Connnemorating  the  two  hundredth  anniversary  of  United  States-Portuguese  diplomatic 

relations. 

11 28 To  designate  March  4.  1991.  as  "Vermont  Bicentennial  Day" 

12 29 National  and  Community  Service  Technical  Amendments  Act  of  1991 

12 33 Disapproving  the  action  of  the  District  of  Coiumbia  Council  in  approving  the  Schedule  of 

Heights  Amendment  Act  of  1 990. 

18 _.  34 Soldiers'  and  Sailors'  Civil  Relief  Act  Amendments  of  1991 

18 43 _ Designating  March  4  through  10. 1991.  as  "National  School  Breakfast  Week" 


Price 

$1.00 
$1.00 

$1.00 
$1.00 
$1.00 
$1.00 

$1.00 

$1.00 

$1.00 
$1.00 
$1.00 


$1.00 
$1.00 
$1.00 
$1.00 


102-16 H.R.  180 Mar.  22 


102-17 HJ.  Res.  167 Mar. 

102-18 S.  419 Mar. 

102-19 S.J.  Res.  59 Mar. 


102-20.. 


H.R.  1176 Mar. 


102-21 H.R.  1284 Mar. 

102-22 - H.R.  1316 Mar. 

102-23 SJ.  Res.  53 Mar. 


102-24 „.. 

102-25 

102-26 

102-27 _.. 

SJ.  Res.  83... 

S.  725 

H.R.  1285 

H.R.  1281 

Mjt. 

Apr. 

Apr. 

Apr. 

102-28 

102-29 

H.R.  1282 

HJ.  Res.  222.. 

.._.  Ap. 
..„.  Apr. 

20 44 To  designate  March  26,  1991,  as  "Education  Day,  U.S.A." 

21 46 Authorizing  and  requesting  the  PreskJent  to  designate  the  secorxi  fuH  week  in  March 

1991  as  "National  Empk>y  the  Older  Worker  Week". 
48 To  amend  title  38.   United  States  Code,  with  respect  to  veterans  education  and       $1.00 

employment  programs,  and  for  other  purposes. 

22 57 Designating  June  14. 1991,  and  June  14, 1992,  each  as  "Baltic  Freedom  Da/' $100 

23 58 Resolution  Trust  Corporation  Funding  Act  of  1991 ~~ $100 

25 67 Designating  March  25,  1991,  as  "Greek  Independence  Day:  A  National  Day  of  Celebra-       $1.00 

tion  of  Greek  and  American  Democracy". 
27 68 Foreign  Relations  Persian  Gulf  Conflkrt  Emergency  Supplemerrtal  Authorization  Act  Fiscal       $1  00 

Year  1991. 

28 70 Emergency  Supplemental  Assistance  for  Israel  Act  of  1991 $1.00 

28 71 Performance  Management  and  Recognition  System  Amendments  of  1991 . — $1.00 

28 73 To  designate  April  9.  1991  and  April  9.  1992,  as  "National  Former  Prisoner  of  War      $1.00 

Recognition  Day". 

28 74 Entitied  "National  Day  of  Prayer  and  Thanksgiving" 

6 75 Persian  Gull  Conflict  Supplemental  Authorization  and  Personnel  Benefits  Act  of  >991 

9 123 Higher  Education  Technical  Amendments  of  1991 


102-30.. 


102-31 

102-32 


HJ.  Res.  134 Apr.  18 


HJ.  Res.  197 Apr. 

&  534 Apr. 


102-33.. 


&  566...- 


Apr.  23 


102-34 S.J.  Res.  119 Apr.  23 


102-35.._ _  SJ.  Res.  16 Apr. 

102-36 „...  HJ.  Res.  218 Apr. 

102-37 SJ.  Res.64 Apr. 

102-38 . SJ.  Res.  96.... May 

102-39..— SJ.  Res.  102 May 

102-40 H.R.  598 May 

102-41 HJ.  Res.  214 May 

102-42 HJ.  Res.  173 May 

102-43 HJ.  Res.  194 May 

102-44 „  HJ.  Res.  109 —  May 


10 130 Dire  Emergency  Supplemental  Appropriations  for  Consequences  of  Operation  Desert 

ShieW/Desert  Storm,  Food  Stamps,  Unemptoyment  Compensation  Administration,  Vet- 
erans Compensation  and  Pensions,  and  Other  Urgent  Needs  Act  of  1 991 .  " 

10 161 Operation  Desert  Shield/Desert  Stom  Supplemental  Appropriations  Act  1991 

18 169 To  provide  for  a  settlement  of  the  railroad  lalxx-management  disputes  between  certain 

railroads  represented  by  the  National  Carriers'  Conference  Committee  of  the  National 

Railway  Labor  Conference  and  certain  of  their  employees. 
172 To  designate  the  weeks  of  April  14  through  21,  1991,  and  May  3  through  10,  1992,  as 

"Jewish  Heritage  Week". 

18 173 To  designate  the  week  of  April  15  through  21, 1991,  as  "National  Education  First  Week".. 

23 175 To  authorize  the  President  to  award  a  gold  medal  on  behalf  of  the  Congress  to  General 

H.  Norman  Schwarzkopf,  and  to  provide  for  the  production  of  bronze  duplicates  of  such 

medal  for  sale  to  the  public. 
177 ~ To  authonze  the  President  to  award  a  goW  medal  on  behalf  of  the  Congress  to  General 

Colin  L  Powell,  and  to  provide  for  the  production  of  bronze  duplicates  of  such  medal 

for  sale  to  Hie  public. 
179 To  designate  April  22.  1991,  as  "Earth  Day"  to  promote  the  preservation  of  the  global 

orjvironment  ^ 

24..„ 181 .._  Designating  the  Week  of  April  21-27, 1991.  as  "National  Crime  Vkrtims'  Rights  Week" 

26 182 To  designate  the  week  beginning  April  21.  1991,  and  the  week  beginning  Apnl  19,  1992, 

each  as  "National  Organ  and  Tissue  Donor  Awareness  Week". 
26._ 183 To  authorize  the  President  to  proclaim  the  last  Friday  of  April  1991,  as  "National  Artxjr 

Day". 
3 184 To  express  appreciation  for  the  benefit  brought  to  the  Nation  by  Amtiak  during  Its  twenty 

years  of  existerx:e. 

3.; 186 Designating  the  second  week  in  May  1991  as  "National  Tourism  Week" i._ 

7 187 Department  of  Veterans  Affairs  Health-Care  Personnel  Act  of  1991 

8  -  _    ..         . 


$1.00 
$1.50 
$1.00 
$1.00 


102-45 

102-48. 

102-47 


H.R.  2122 ™ May 

S.  256 May 


HJ.  Rm.  154.. 


242 Recognizing  the  Astronauts  Memorial  at  the  John  F.  Kennedy  Space  Center  as  the 

national  mennxial  to  astronauts  wfw  die  in  the  line  of  duty. 

14 243 _ To  designate  May  1991  and  May  1992  as  "Asian/Pacific  American  Heritage  Month" 

14 244 .,.  Designating  May  12, 1991,  as  "Infart  Mortality  Awareness  Day" 

15 245 — .„ Designating  each  of  the  weeks  beginning  May  12,   1991.  and  May  10,   1992,  as 

"EmergerKy  Medwal  Services  Week"". 

17 247 Emergency  Supplemental  Persian  Gulf  Refugee  Assistance  Act  of  1991 

17 249 _ To  correct  an  error  in  the  Solar,  Wind.  Waste,  and  Geothermal  Power  Productipn 

Incentives  Ad  of  1990. 
May  20 250 Designating  the  month  of  May  1991,  as  "National  Foster  Care  Month" 


$1.00 
$1.00 


$1.00 

$1.00 
$1.00 


$1.00 


$1.00 

$1.00 
$1.00 

$1.00 

$1.00 

$1.00 
$1.75 
$1.00 

$1.00 
$1.00 
$1.00 

$1.00 
$1.00 

$1.00 
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Public  Law 


BiH 


Approval 
Dale 


102-48 SJ.  Res.  134 May  21.... 

10e-4». SJ.  Res.  127 Maf  22..- 

102-50— S.  248 Mar  24.._ 

102-51 HJ.  Res.  141 May  29.- 

102-52 H.H.  2127 „  June  8_.. 

102-53 H.R.  831 __ June  10... 


105  Stat 


251 

253 


102-54 H.R.  232 

102-56 .,.  H.R.2251 


June  13.. 
1 13.. 


102-56. HJ.  Res.  219 June  13-.. 

102-57.- HJ.  Rea.91._ June  18— 

102-58 H.R.  971 „.„  June  18... 


102-59 S.  483 June  18- 

102-60..- SJ.  Res.  Ill June  18... 

102-61..- &  292...': June  19.- 

102-62 S.  64 June27.„ 

102-63...- - SJ.  Res.  159 June  28... 

102-64 S.  909 June  28... 

102-65 H.R.  2332 .'.....  JU(y2 


102-66 

102-67 


H.J.  Res.  259 July  2. 

H.R.  749 July  9- 


102-68 HJ.  Res.72 July  9..- 

102-69 HJ.  Res.  138 July  10- 

102-70 - HJ.  Res.  149 July  10- 

102-71 —  S.  674 July  10- 


254- 
259.. 
260- 
266- 

267.. 

290.. 


296- 

297- 

299... 

300.. 
302.. 

303- 
305.. 
319- 
320- 
322- 

323.. 
325. 

326.. 
327_ 
329.. 

no.. 


in 


102-72. HJ.  Res.  255.. 


July  23.. 


102-73..- H.R.  751 July  25. 

102-74 -.. HJ.  Res.  279 -  July  26., 

102-75 H.R.  427-.. July  26- 

102-76 Hfl.  998 JUiy  26.. 

102-77-...- HK  2347 July  26.. 

102-78 _..-  SJ.  Res.  121 Aug.  2... 

102-79 HJ.  Res.  181 AuB.6.- 

102-80.. SJ.  Res.40 Aug.  6... 

102-81 .-..  SJ.  Res.  142 -  Aug.  6... 

102-82 H.ai53. AuB.6... 


331- 

333.. 

363- 


365- 

368- 

369- 

370.. 
372- 
373- 

374.. 

375- 


102-83..- 
102-84- 


KR.  2525.. 

KR  1779- 


102-65 SJ.  Res.  179.. 

102-66 H.R.  1047 

102-87- H.R.  1448 


102-68 KR.  1455 

102-89- _..  H.R.  2031 

102-90 H.R  2506 

102-91 H.Rr  2901 

102-92.. HJ.  Res.  166- 

102-93 KJ.  Res.  264.. 

102-94 KJ.  Res.  309.. 

102-95 -.—  S.  1583 

102-96 S.  1594 

102-97 SJ.  Res.  72_ 


102-98- 


Ka  904- 
HR.  991. 


102-99 

102-100 KR.  1006 

102-101 KR.  1143 

102-102 KR.  2129 


AU9.6- 
AuB-  10- 

Aus- 10- 
AU9.14- 
AU9.14.. 

AuB.14- 

Aug.  14.-. 
Aua.14- 
Aug.  14- 
Htg.  14- 
Aug.14- 
Au»14„ 
Aug.  14- 
Augl4- 
Aug.U- 

AU9.17. 
Aug.  17- 
Aug17„ 
Aug.  17- 
A»ig17- 


378- 
411- 

412.. 
414.. 
427- 


429.. 
446- 
447. 
472.. 
473. 
475.. 
478. 
479- 
481- 
463- 


407.. 

491- 
499- 

496.. 


TWe 

Designating  May  22, 1991,  as  "Nationat  Desert  Storm  Reservists  Oay~ 

To  designale  tfie  tnofHh  of  May  1991.  as  **Naional  HurMngiufi'i  Disease 

Monvv  . 

Niobrara  Scenic  River  Designation  Act  of  1991 - _ 

Designating  the  week  beginning  May  13, 1991.  as  "National  Senior  NuMion  tWeek**.-... 

Retabilitation  Act  Amendments  of  1991 ,.,  ,.— — —»— 

To  designate  the  Owens  Tmance  Station  of  Itie  United  States  Postal  Service 

Cleveland.  Otiio.  as  the  "Jesse  Owens  Building  of  the  United  States  Postal  Service". 
To  amend  title  38.  United  States  Code,  with  respect  to  veterans  programs  for  housing 

and  memorial  affairs,  and  for  ottier  purposes. 
Dire  Emergerx^y  Su^jptemerrtal  Approprtations  From  Contributtora  of  Foreign  Governments 

And/Or  Interesi  for  Humanitanan  Assistance  to  Refugees  and  Displaced  Persons  In 

and  Around  Iraq  as  a  Result  of  the  Recent  Invasion  ot  Kuwait  and  for  Peacelieeping 

Activities  and  Olf>er  Urgent  Needs  Act  of  1991. 
To  designate  the  week  beginning  June  9,  T991,  as  "National  Sderoderma  Awareness 

Designating  June  10  Itirough  16, 1991,  as  "Pediatnc  AIDS  Awareness  Week" - 

To  designate  the  facility  of  9ie  United  States  Postal  Sennce  k>ca:ed  at  630  East  105th 

Street,  Clevetend,  Ohio,  as  the  "tj*e  Easter  Post  Office". 

Entitled  the  "Taconrc  Mo<jntains  Protection  Act  of  1991"_ — 

Marlung  tt>e  seventy-fifth  anniversary  of  chartering  t>y  Ad  o(  Congress  d  the  Boy  Scouts 

of  Amenca. 

Saguaro  National  Monument  Expansion  Ad  of  1991 - ; —  — 

Education  Coundt  Act  of  1991 '— 

To  designate  tlie  month  o(  June  1991,  as  "National  Forest  Systera  Montti' _. 

Semiconductof  (nternational  Protection  Eictension  Ad  ol  1991 _.. 

To  amend  the  Imrrrigration  Act  of  1990  to  extend  for  4  monttts  the  application  deadline 

for  special  terrtporary  proteded  status  tor  Salvadorans. 

,  Designating  July  2,  1991,  as  'Tiational  Literacy  Day" 

To  authorize  ttie  Secretary  ot  tt>e  Interior  to  accept  a  donation  of  land  tot  addition  to  Iha 

Ocroulgee  NaGonai  Moriument  in  tt>e  State  of  Georgia. 

To  designate  December  7, 1991,  as  "National  Peart  Harbor  Remembrance  Day" .?. 

Desi^tating  the  weef  beginnmg  July  21, 1991,  as  "Lyme  Dsease  Awareness  Week" 

Designating  March  1991  and  March  1992  both  as  "Women's  History  MorMh". — 

To  designate  the  buildvig  in  Monterey,  Tennessee,  wtiich  houses  the  pnmary  operations 

of  the  United  States  Postal  Service  as  the  "J  E  (Eddie)  Russell  Post  Office  Building", 

and  for  other  purpo«es. 
Designating  the  week  beginning  July  21,  1991,  as  the  "Korean  War  Veterans  Remem- 
brance Week". 

National  Literacy  Ad  Of  1991.. - _ - — 

To  declare  it  to  be  the  policy  of  the  United  States  that  there  should  be  a  renewed  and 

sustained  convnitmefil  by  the  Federal  Government  and  the  American  people  to  the 

importance  ol  adult  education. 
To  disclaim  any  InterE&ts  of  the  United  States  in  certain  lands  on  San  Juan  Island. 

Washington,  and  for  other  purposes. 
To  designate  ttte  buikJaig  in  Vacherie,  Louisiana,  which  houses  the  pnnwry  operations  ol 

the  United  Slates  Po&lal  Service  as  tt>e  "John  Richard  Haydel  Post  Office  Building". 
To  redesignate  the  Midland  General  MaH  Faakty  in  Midland.  Texas,  as  (he  "Carl  O.  Klyde 

General  Mail  Facility",  and  for  ott>er  purposes. 

Designating  September  12, 1991,  as  "National  D.A.R.E.  Day" - - - 

DesignatK^g  the  third  Survtey  of  August  of  1991  as  "National  Senior  Citizens  Day" — 

Designating  the  week  begirvwig  September  8,  1991,  and  the  week  be^nnng  September 

6  1992,  each  as  "Natiortal  Histohcaiiy  Black  Colleges  Week" 
To  designate  the  week  beginnng  July  28. 1991.  as  "National  Juvenile  ArthriSs  Awareness 

Week'. 
To  amend  IMe  38,  Unitad  States  Code,  to  make  mocellaneous  adrainetrative  and 

technical  improvements  in  the  operation  ol  tta  Uniled  States  Court  ol  Veterans 

Appeals,  and  lor  other  purposes. 

Oepairtment  of  Veterans  Affairs  Codification  Act - 

To  designate  the  Federal  buiMing  being  oonstnjcted  at  77  West  Jadison  Boulevard  in 

Chicago.  IHinoe.  as  the  "Ralph  H  Metcalfe  Federal  Building". 

To  designate  the  week  beginning  August  25, 1991.  as  "National  Parks  tMeak" .— 

Veterans'  Benefits  Programs  improvement  Ad  of  1991 : 

To  amend  the  Ad  of  May  12. 1920  (41  StaL596).  to  alow  the  city  of  Pocateto,  klaho.  to 

use  certain  lands  tor  a  correctional  facikty  for  women,  and  lor  other  punioses. 

InieHigence  Authorization  Acl  Fiscal  Year  1991 _ 

Rural  Telephone  Cooperative  Associations  ERISA  Amendments  Ad  of  1991 

ISBislafive  Branch  /^iprapriatons  Ad,  1992 _ _.— — • 

To  authorize  the  transfer  by  tease  of  4  naval  vessels  to  the  Govemmanl  ol  Qraece — 

To  designate  Septaniber  ia  1991,  as  "Commodore  John  Bany  Day" -_ :.. 

Oeaignaiing  August  1, 1991.  as  "Heismki  Human  Rights  Day"-...- 

Designaling  August  29. 1991,  as  "National  Sarcoido&o  Awareness  Day" 

National  Commisaion.an  Ubraries  and  Information  Science  Ad  Amendments  ol  1991 

Teny  B«im  CoMmntt  Based  AIDS  Research  initiative  Ad  of  1991 - - 

To  dasignata  »•  weak  ol  Septeriber  15,   1991,  through  Septembar  21,  1991.  as 

"NaMonal  ReMabiMation  Week ". 

African  American  lUalary  Landmark  Theme  Study  Ad 

Delensa  PmtuOion  Ad  Extension  and  Amandmewts  of  1991 

Federal  Mvitima  Commission  Authorization  Ad  of  1991 

To  auihortze  ■  study  ol  natonatty  significani  places  in  American  Mmt  MMonr -. 

Disthd  of  Cokimbia  Budgetary  Efficiency  Ad  ot  1991 _ 


Pnoe 
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$1.00 

stoo 
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Public  Law 


Bin 


Approval 
Oate 


105  StaL 


Title 


UMI 


102-103 


102- 

102- 

102. 

102 

102- 

102 
102- 
102- 


104 

105 

106 

107 „ 

108 

109 

110 

Ill 


102 

102- 

102- 
102- 
102- 
102- 
102- 
102- 
102- 
1 02- 
102- 


HR.  2313 Aug.  17 497 To  amend  the  School  Dropout  Demonstration  Assistance  Act  of  1988  to  extend  authon- 

zation  of  appropriations  through  fiscal  year  1993,  and  for  other  purposes. 

H.R.  2427 Aug.  17 510 Energy  and  Water  Development  Appropriations  Act,  1992 - 

HK  2968 A09.  17 537 To  waive  the  period  ol  Congresstonal  review  for  certain  District  of  Columbia  acts 

H.fi.  2969" Aug.  17 539 District  of  Columbia  Emergency  Deficit  Reduction  Act  of  1991 -.* — 

H  R  3201  Aug.  17 541  „ Emergency  Unemployment  Compensation  Act  of  1991 

S.  1608....'Z!'.!      Aug.  17- 549 To  make  Technical  Amendments  to  the  Nutrition  Information  and  Labeling  Act,  and  lor 

other  purposes. 

H.J.  Res.  332 Sept  30 551 Making  continuing  appropnations  for  the  fiscal  year  1992.  and  for  other  purposes 

S.  296..~ Oct  1 555 Armed  Forces  Immigration  Adjustment  Act  of  1991 *r. - 

KR.  3is^.."Z.".".".  Oct  1 559 Making  appropriations  lor  the  government  of  the  District  of  Cokimbta  and  other  activities 

chargeable  in  whole  or  in  part  against  tt>e  revenues  of  said  District  for  the  fiscal  year 
ending  September  30,  1992,  and  for  other  purposes. 

HJ  Res.  23  Oct  3  576 To  authorize  the  President  to  issue  a  proclamation  designating  each  of  the  weeks 

beginning  on  November  24, 1991,  and  November  22, 1992,  as  "National  Family  Week". 

HJ.  Res.  233 Oct  3 577 Designating  September  20.  1991,  as  "National  POW/MIA  Recognition  Day",  and  authoriz- 
ing display  of  the  National  League  of  Families  POW/MIA  flag. 

S.J.  Res.  73 Oct  3 579 -  Designating  October  1991  as  "National  Domestic  Violence  Awareness  Month" 

115 S. J.  Res.  125 Od  3 581 To  designate  October  1991  as  "Polish-American  Heritage  Month" ~~ 

116  SJ  Res.  126 Oct  3 583 To  designate  the  Second  Sunday  in  October  of  1991  as  "National  Children's  Day" 

SJ.  Res.  151 Oct  3 585 To  designate  October  6.  1991,  and  October  6,  1992,  as  "German-American  Day" ~... 

S.  363 Oct  4 586 To  authorize  tt>e  addition  of  15  acres  to  Morristown  National  Historical  Park 

igZIZ.^  S^  1106 Oct  7 587 individuals  with  Disabilities  Education  Act  Amendments  of  1991 . 


-112 


113 


114 


117 
lie 


120 
121 
122 


102-123 SJ.  Res.  172 Oct  9 614™ 

102-124 S.  1773 „  0*9 616.... 


102- 
102- 
102- 
102- 

102- 

102- 
102- 
102- 

102- 

102- 
102- 
102- 
102 


SJ.  Res.  95 Oct  7 609 Designabng  October  1991  as  -National  Breast  Cancer  Awareness  Month" 

S  J  Res.  78        .  Oct  8 ~  611 To  designate  the  month  of  November  1991  and  1992  as  "National  Hospice  Month" 

SJ.  Res.  156 Oct  8 -  612 To  designate  the  week  of  October  6,  1991.  through  October  12. 1991.  as  "Mental  Illness 

Awarer>ess  Week". 
To  authorize  and  request  the  President  to  proclaim  each  of  the  months  of  November 

1991  and  1992  as  "National  American  Indian  Heritage  Month". 
To  extend  untH  October  18,  1991,  the  legislative  reinstatement  of  the  power  of  Indian 
tribes  to  exercise  criminal  jurisdiction  over  Indians. 

125 HJ.  Res.  189 Oct  10 617 Designating  October  8,  1991,  as  "National  Firefighters  Day" 

126 HJ.  Res.  305 Oct  10 618 To  designate  the  month  of  October  1991,  as  "Country  Music  Month" 

127... „....  S.  868 Oct  10 619 Veterans'  Educational  Assistance  Amerxlments  of  1991 

128 SJ.  Res.  132 Oct  10 624 To  designate  the  week  of  October  13,  1991,  through  October  19.  1991.  as  "National 

Radon  Action  Week". 

129 H.R.  2935 Odt  15 625 To  designate  the  buiWing  kjcated  at  6600  Lorain  Avenue  In  Oeveland,  Ohio,  as  the 

"Patrick  J.  Patton  United  States  Post  Offk»  BuiWing". 

1M H.R.  2387 Oct  17 626 Striped  Bass  Act  of  1991 - 

131 :..  HJ.  Res.  303 Oct  17 628 To  designate  October  1991  as  "Crime  Prevention  Month" 

132 H.R.  3259 Oct  18 630 To  authorize  appropriations  for  drug  abuse  education  and  prevention  programs  relating  to 

youth  gangs  and  to  runaway  and  homeless  youth;  and  for  other  purposes. 

133 „....:..  SJ.  Res.  107 „.  Oct  18.._ 632 To  designate  October  15.  1991,  as  "Nattonal  Law  Enforcement  Memorial  Dedication 

Day". 

134 HJ.  Res.  230 Oct  21 633 Designating  October  16,  1991.  and  Octobe.- 16. 1992,  each  as  "WorW  Food  Day" 

135 H.R.  3280 Oct  24 635 Decennial  Census  Improvement  Act  of  1991.. 


136. 
137. 


102- 
102- 


138. 
139. 


102-140. 


2-141 . 


H.R.  2426 Oct  25 637 Military  Construction  Appropriations  Act  1992 

H.R.  972 Oct  28 646 To  make  permanent  the  legislative  reinstatemerrt,  following  the  decision  of  Duro  against 

Reina  (58  U  SL.W.  4643,  May  29,  1990).  of  the  power  of  Indian  tribes  to  exercise 

criminal  jurisdiction  over  Indians. 

H.R.  1415 Ort  28 647 Foreign  Relations  Authorization  Act  Fiscal  Years  1992  and  1993 

H.R.  2519 Oct  28 736 Departments  of  Veterans  Affairs  and  Housing  and  Urban  Development  and  Independent 

Agencies  Appropriations  Act  1992. 
H.R.  2608 Oct  28 782 Departments  of  Commerce,  Justice,  and  State,  the  Judiciar,,  and  Related  Agencies 

Appropriations  Act.  1992. 
H.R.  2622 Oct  28 834 Treasury,  Postal  Service  and  General  Government  Appropriations  Art.  1992.. 


102 

102-142 H.R.  2696- ™  Ott.  28 878 


Agriculture,  Rural  Development  Food  and  Dnjg  Administration,  and  Related  Agencies 

Appropriations  Act,  1992. 

102-143..„ _ H.R.  2942 Oct  28 917 Department  of  Transportatton  arid  Related  Agencies  Appropriattons  Art,  1992 

102-144 HJ.  Res.  340 Oct  28 966 To  designate  October  19  through  27,  1991  as  "National  Red  Ribbon  Week  for  a  Drug- 
Free  America". 

102-145 HJ.  Res.  360 Oct  28 968 Making  further  continuing  approoriations  for  the  fiscal  year  1992.  and  for  other  purposes 

102-146 SJ.  Res.  131 Oct  28 972 Designating  October  1991  as  "National  Down  Syndrome  Awareness  Morith" 

102-147 SJ.  Res.  192 Oct  28 974 Designating  Ortober  30,  1991  as  "Refugee  Day" 

102-148 H.R.  470 Oct  30 976 To  authorize  the  Secretary  of  Transportation  to  release  the  restrictkxis,  requirements,  and 

conditions  imposed  in  connection  with  the  conveyance  Of  certain  lands  to  the  city  of 

Gary,  Indiana 
102-149 SJ.  Res.  160 Oct  30 978 Designating  the  week  beginning  October  20,  1991.  as  •"Worid  Population  Awareness 

Week". 

102-150 H.R.  1720 Oct  31 960 Distrirt  Of  Cohjmbia  Mental  Health  Program  Assistance  Art  of  1991 

102-151 S.  1823 New.  5 963 To  amend  the  Veterans'  Benefit  and  Senrices  Art  of  1968  to  authorize  the  Department  of 

Veterans  Affairs  to  use  for  the  operation  and  maintenance  of  the  National  Memorial 

Cemetery  of  Arizona  funds  appropriated  during  fiscal  year  1992  for  the  National 

Cemetery  System 

102-152 H.R.  1046 N«w.  12 985 :.  Veterans'  Compensation  Rate  Amendments  of  1991 _ 

102-153 HJ.  Res.  280 htev.  12 989 _  To  designate  the  week  beginning  November  10, 1991.  as  "Hire  a  Veteran  Week" - 

102-154 H.a2686 N©v.  13 990 Dep«wtment  of  the  Interior  and  Related  Agencies  Appropriattons  Act  1992 — 

102-155 H J.  Res.  175™.....  N«w.  13. 1038 To  designate  the  weeks  beginning  December  1.  1991.  and  November  29.  199^  as 

"Nattonal  Home  Care  Week". 

102-156 _  HJ.  Res.  177 Nov.  13 1039 To  designate  November  16,  1991,  as  "Dutch-American  Heritage  Day" 

102-157 HJ.  Res.  281 Nov.  13 1040 Approving  the  extenston  ol  nondiscriminatory  treatment  with  respect  to  ttto  proAiCts  Of 

the  Mongolian  People's  Republic. 
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105  Stat 


Tito 


102-158 ;  H.J.  Res.  282 Nov.  13 


102-159 S.  1848 

102-160 SJ.  Res.  36.. 


Mow. 


102-161 . 


SJ.  Res.  145 rtov.  13 


102-162 S.J.  Res.  188 Nov. 

102-163. _....  H.J.  Re8.374 Nov. 

102-164 H.R.  3575 Nov. 

102-165 H.J.  Res.140 Nov. 

102-166 S.  1745 Nov. 

102-167 H.R.3350 Nov. 

102-168 H.R.  3402 Nov. 

102-169 H.J.  Re8.215 Nov. 

102-170 H.R.  3839... Nov. 

102-171 S.  374 Nov. 

102-172 H.R.  2521 Nov. 

102-173 S.  1475 .^.  Nov. 

102-174 „ S.J.  Res.  207 Nov. 


102-175 H.R.2270. Dac. 

102-176 H.J.  Res.125 Det 

102-177 H.J.  Res.  130 Dec. 

102-178 H.J.  Res.  327 Dec. 

102-179 .../. S.  1568 Dec 


102-160. 
102-181 . 


S.  1720 Dec 

H.R.  3728 Dec. 


102-182 H.R.  1724 „....  Dec. 

102-183 H.R.  2038 Dec 

102-184 H.R.  3394 Dec 

102-185 H.R.3624. Dec 

102-186 _ S.  1563 Dec 

102-187 SJ.  Res.  187 Dec 

102-188 SJ.  Res.  217 Dec 


1041 Approving  the  extension  of  nondiscrintinatofy  treatment  with  respect  to  the  products  of 

the  People's  Republic  of  Bulgaria. 

13 1042...- Dropout  Prevention  Technical  Correction  Arrtendment  of  1991 - ~ 

13 1043- To  designate  the  months  of  November  1991.  and  November  1992,  as  'tMional 

Alzheimer's  Disease  Month". 

1045...- Designating  the  week  beginning  NovemtMr  10,  1991,  as  "National  Women  Veterans 

Recognition  Week". 

13 1047 Designating  November  1991  as  "National  Red  Ribbon  Month" - 

15 1048 Making  further  continuing  appropriations  lor  the  fiscal  year  1992.  and  for  other  puipoaes 

15 1049 Emergency  Unemployment  Compensatkm  Act  of  1991 

18 1070 Designating  November  19. 1991.  as  "Natk)nal  Philanthropy  Day" 

21 1071 CMI  Rights  Act  of  1991 

26 1101 Untied  States  Commission  on  CtvH  Rights  Reauthorization  Act  of  1991 - 

26.- 1102 Health  Informatkin,  Health  Promotion,  and  Vaccine  Injury  Compensation  Amartdmonis  of 

1991. 

26 1105 Acknowledging  the  sacrifices  that  military  families  have  made  on  beftalf  of  ttw  Natk>n  and 

desigffating  November  25, 1991,  as  "National  Military  Families  Recognition  Day". 

1107 DeparUnents  of  Labor,  Health  and  Human  Services,  and  Education,  and  Related  Agerw 

cies  Appropriatkxw  Act,  1992. 

1143 Aroostook  Band  of  MIcmacs  Settlement  Art _ — -.... 

1150 Department  of  Defense  Appropriations  Act,  1992 

1217 Protection  and  Advocacy  tor  Mentally  III  IndMduals  Amendments  Ad  of  1991 ..^ 

1220 To  designate  the  period  commencing  on  November  24.  1991.  and  endwig  on  November 

30,   1991,  and  the  period  commencing  on  November  22,   1992,  and  ending  on 
November  28, 1992.  each  as  'National  Adoption  Week". 

2 1222 Senwr  Executive  Service  Improvements  Act - — - — 

2 1224 To  designate  the  week  beginning  November  24, 1991,  and  the  weiek  beginning  November 

22, 1992,  each  as  "Natnnal  Family  Caregivers  Week". 

2 1226 Designating  January  1, 1992,  as  "National  Ellis  Island  Day" - 

2 1227 Designating  1992  as  the  "Year  of  the  Gulf  of  Mexico" ._ 

2- 1229 To  amend  the  Act  incorporattng  The  American  Legion  so  as  to  rsdafine  aUgtiility  for 

membership  therein. 

2.- 1230 r  Navajo-Hopi  Rekxatlon  Housing  Program  Reauthorization  Act  of  1991 

3 1232 To  provkle  for  a  S^month  extension  of  the  Commission  on  the  Bicentennial  of  the 

Constitution. 

4 1233.- To  provide  for  the  termination  of  the  application  of  title  IV  of  the  Trade  Act  of  1974  to 

Czechostovakia  and  Hungary. 
4.- 1260 -.  Intelligence  Authorizatkjn  Act.  Fiscal  Year  1992.. 


26.. 

26. 
26. 
27. 
27. 


102-189. 


HJ.  Res.  201 Dec  4 


102-190 H.R.  2100 Dec 

102-191 -  H.R.  2629 Dec 

102-192 SJ.  Res.  184 Dec 

102-193 H.R.3919...- Dec 

102-194 S.  272 „  Dec 

102-195 H.R.  1968 Dec 

102-198 H.R.  3370 „  Dec 


102-197 HJ.  Res.  346 Dec 

102-198 S.  1284 Dec 

102-199 H.R.  525 Dec 

102-200 H.R.829 Dec 

102-201 H.R.  848 Dec 

102-202 H.R.990 Dec 


102-203 KR.3322 Dec  10._. 


102-204 H.R.3531 Dec 

102-205 - H.R.  3709 Dec 

102-206 — HJ.  Res.  191 Dec 


102-207. 


HJ.  Res.  212 Dec  10 


4 1278 Tribal  Setf-Govemance  Demonstration  Protect  Act ^ - 

4 1290 To  amend  the  Tariff  Act  of  1930  to  provkle  appropriate  procedures  for  the  appointment  of 

the  Chairman  of  the  United  States  International  Trade  Commisskxt 

4 1282 -...  National  Sea  Grant  CoNege  Program  Authorization  Act  of  1991 _,.: ., 

4 1285 To  make  a  technical  correction  m  Public  Law  101-549 ...%V. 

4 1286 To  authorize  and  regueat  the  President  to  proclaim  1992  as  the  "Year  of  the  American 

Indtan". 

1288 Designating  the  week  beginning  December  1.  1991,  and  the  week  beginning  November 

15, 1992,  each  as  "Get^raphy  Awareness  Week ". 

5 1290 National  Defense  Authorization  Act  for  Fiscal  Years  1992  and  1993 

5- 1589 Women's  Business  Devetopment  Act  of  1991 „ - 

5 1592 Dnignating  the  month  of  November  1991,  as  "Natkxial  Acoaaiaile  Housing  Month" 

6.—..-.  1593 To  temporarily  extend  the  Defense  Production  Act  of  1950 - 

9 1594 High-Perfonnance  Computing  Act  of  1991 -.- 

9 1605 Natkmal  Aeronautics  and  Space  Administratton  Authorization  Act  Piacal  Year  1982 

9 1620 To  ana  the  Secratwy  of  the  Interior  to  carry  out  a  study  and  make  recommendations  to 

the  Congreaa  regarding  the  feasibility  of  establishing  a  Native  Amencan  cultural  center 
m  Oklahoma  City,  Oklahonw. 

9 1622 Approving  the  axtenskxi  of  nondiscriminatory  treatment  with  respect  to  the  products  of 

the  Union  of  Soviet  SodaKst  Republics. 

1623 To  make  certain  technical  correctiows  In  the  Judkrial  Improvements  Act  of  1990  and  other 

provisions  of  law  relating  to  the  cowls. 

1628 To  amend  the  Federri  chwter  tor  the  Boys'  Ckjbs  of  America  to  reflect  the  change  of  the 

name  of  the  organization  to  the  Boys  A  Girls  Ckjbs  of  Amertea. 

1630 To  amend  title  28.  United  Statas  Code,  to  make  changes  m  the  composition  of  the 

Eastecn  and  Western  Distrtcts  of  Virginia. 

1631 LttUe  Bighorn  BaMefiekl  Nalk)nal  Monument-..- 

1634 To  authorize  addittonal  nipcoprlations  for  land  acquisitkxi  at  Monocacy  National  BatOe- 

fieM.  Maryland. 

1635 To  designale  the  buiUng  in  St  Loula,  Missouri,  which  is  currently  known  as  the  WeRston 

Station,  as  the  "Gwan  B.  Gies  Post  Offk:e  BuiMIng '. 

10 1636 Patent  and  Trademark  Oflica  Authorization  Act  of  1991 ..-. 

10 1643 To  waive  the  period  of  Congieiiional  review  for  certain  Distrtot  of  Cokanbia  acts 

10 1644 Designating  Januwy  5.  1992  through  January  11.  1992  as  "National  Law  Enforcement 

^--•  — I *** — ■-«« 

IroVWig  WVOT  * 

1646 To  designata  the  weak  beginning  Febniary  16,  1992,  aa  "Natkjnal  Visiting  Nurse 


10..... 

10.-.. 

10.— 
10.™ 


164ft. Designating  the  month  of  May  1992  as  "Nattonal  Trauma  Awareness  Month" 

1649 -  Designating  Deoambar  1981  as  "Bicanlannial  o(  the  DMriet  of  Cokimbia  Month" 


102-208 HJ.  Res.  300 Dec  10.. 

102-209 HJ.  Res.  356 Dec.  10.. 

102-210 -- -  HJ.  Res.  372 Dec  10 -.  1651 Designating  December  21. 1991.  as  "Baskatba«Canlannlal  Day"..- - — - - 

102-211 H.R.  690 -..  Dec  11. —  1652 To  authortza  the  Nattonal  Parti  Sarvioa  to  acquire  and  manage  ttw  Mary  McLaod  Baihune 

Counci  House  NattoaatHlatoiicSKa.  and  tor  other  purposes. 
102-212 .-  KR  794 Dec  11. —  1665 To  aatabdah  the  SHvk)  O^Conto  Nattonal  Rah  and  WiklMa  Refuge  atong  the  Connecttcut 

River,  and  for  other  purposes, 
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Public  Law- 


Bill 


Approval 
Date 


105  Stat. 


no* 


UMI 


102-213 . 


H.R.  948 Dbc. 


102-214 H.R.  1099 Dec 

102-215 H.R.  3012 DBC. 

102-216 H.R.  3169 Dec. 


102-217 . 
1 02-216. 


...  H.R.  3245 Dec 

...  H.R.  3327 Dec. 


102-219 H.a3387 Dec 


102-220 H.R.  3604 Ota 

102-221 H.R.  3932 Dec. 

102-222 S.  2050 Dec. 


102-223 3.2096.... Dec 

102-224 S;J.  Re8.196 Dec. 

102-225 H.R  3881 Dec 

102-226 H.R.  2105 Dec. 

102-227 H.R.  3909 Dec. 

102-228 H.R.  3807.... Dec 

102-229.. H.J.  Re*.  157 Dec 


102-230. 


H.R.  3576 Dec 


102-231 H.R.  1476 Dec. 

102-232 H.R.  3049 Dec. 

102-233 H.R.  3435 Dec 

102-234 H.R.  3595 Dec 

102-235 S.367 _  Dec 

102-236 S.  1532 Dec 

102-237 H.R.  3029 Dec 

102-236 S.  1193 Dec 

102-239 S.  1891 Dec 


11 1662 To  designate  ttie  United  States  courthouse  located  at  120  North  Henry  SUeet  in  Madison, , 

Wisconsin,  as  the  "Robert  W.  Kastentneier  United  States  Courthouse". 

11 1663 Lamprey  River  Study  Ad  of  1991._ - 

11 1664 White  Oay  Creek  Study  Act _ - -~ - -. 

11.........  1666...- To  lengthen  from  five  to  seven  years  the  expiration  period  applicable  to  legislative 

authority  relating  to  construction  of  commemorative  works  on  Federal  land  in  the 

District  of  Cotumijia  and  its  environs. 

11 1667 Chattahoochee  National  Forest  Protection  Act  of  1991..^ 

11 1671 To  amend  title  38.  United  States  Code,  to  provide  for  the  designation  of  an  Assistant 

Secretary  of  the  Department  of  Veterans  Affairs  as  the  Chief  Minority  Affairs  Officer  of 

the  Department. 
11 1673..„ To  amend  the  Pennsylvania  Avenue  Development  Corporation  Act  of  1972  to  authorize 

appropriations  for  implementation  of  the  developmenj  plan  for  Pennsylvania  Avenue 

between  the  Capitol  and  the  White  House,  and  for  other  purposes. 

11 1674.... Greer  Spring  Acquisition  and  Protection  Act  of  1991 _ 

11 1676 To  improve  the  operational  efficiency  of  the  James  Madison  Memorial  Fellowship 

Foundation,  and  for  other  purposes. 
11 1677 To  ensure  that  the  ceiling  established  with  respect  to  health  education  assistance  toans 

does  not  prohibit  the  provision  of  Federal  loan  insurance  to  new  and  previous 

bon-owers  under  such  toan  program,  and  for  otfter  purposes. 
11 1678 To  authori2e  the  President  to  appoint  Major  General  Jerry  Ralph  Curry  to  the  Office  of 

Administrator  of  the  Federal  Aviation  Administration. 
11 1680 To  recognize  contributions  Federal  civilian  employees  provided  during  the  attack  on  Pearl 

Harbor  and  during  World  War  II.  , 

11 1682 To  expand  the  boundaries  of  Stones  River  National  Battlefield,  Tennessee,  and  for  other 

purposes. 
11 1685 To  designate  an  area  as  the  ""MyTtle  Foester  Whitmire  Division  of  the  Aransas  National 

WiMlife  Refuge". 

11 1686 Tax  Extension  Act  of  1991 ~ .V. - 

12 1691 Conventional  Forces  in  Europe  Treaty  Imptementatkyi  Act  of  1991 

12 1701 Dire  Emergency  St^temental  Appropriationa  and  Transfers  for  Relief  From  the  Effects  of 

Natural  Disasters,  for  Other  Urgent  Needs,  and  for  Incremental  Cost  of  "Operation 

Desert  ShieM/Desert  Storm"  Act  of  1 992. 
12 1720 To  amend  the  Cranston<aonzalez  National  Affordable  Housing  Act  to  resenre  assistance 

under  the  HOti«IE  Investment  Partnerships  Act  for  certain  insular  areas. 

12 1722 San  Carlos  Indian  Irrigation  Project  Divestiture  Act  of  1991 

12 1733 Miscellaneous  and  Technical  Immigration  and  Naturalization  Amendments  of  1991 

12 1761 Resolution  Tnjst  Corporatwn  Refinancing,  Restructuring,  and  Improvement  Act  of  1991 

12 1793 Medicaid  Vok«rtary  Contribution  and  ProvkJer-Specific  Tax  Amendrr-nts  of  1991 

12 1806 Nontradittonal  Emptoyment  for  Women  Act 

12 1812 Abandoned  Infants  Assistance  Act  Amendments  of  1991 

13... 
17.„ 
17... 


102-240 H.R.  2950- 

102-241 H.R.  1776.. 

102-242 S.  543 

102-243 S.  1462 


oec 

Dec 
Dec 

T 


16.. 
19. 
19.. 
20.. 


1818 Food,  Agriculture,  Conservatwn,  and  Trade  Act  Amendments  of  1991 

1908 Technk^  Amendments  to  Various  Indian  Laws  Act  of  1991 

1912 To  permit  the  Secretory  of  Health  and  Human  Sewfces  to  waive  certain  recovery 

requirements  with  respect  to  the  construction  or  remodeling  of  facilities,  and  for  other 

purposes. 

1914 Intermodal  Surface  Transportatwn  Effwiency  Act  of  1991 

2206 Coast  Guard  Authorizatkxi  Act  of  1991 - 

iex Federal  Deposit  Insurance  Corporatk>n  Improvement  Act  of  1991 

^94 Telephone  Consumer  Protection  Act  of  1991 


Price 

$1.00 

$1.00 

>  $1.00 

$1.00 


$1.00 
$1.00 


$1.00 


$1.00 
$1.00 

$1.00 


$1.00 

$1.00 

$1.00 

$1.00 

$1.00 
$1.00 
$1.00 

$1.00 

$1.00 
$1.00 
$1.00 
$1.00. 
$1.00 
$1.00 
$2.75 
$1.00 
$1.00 


$9.50 
$1.00 
$4.50 
$1.00 


note:  The  text  of  laws  may  be  ordered  in  individual  pamphlet  form  (referred  to  as  "slip  laws")  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC  20402  (phone,  202-512-2470).  Some  laws  may  not  yet  be 
available  for  purchase. 
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UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 


agency:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  proposed  amendments 

to  sentencing  guidelines,  policy 

statements,  and  commentary.  Request 

for  public  comment.  Notice  of  hearing. 

summary:  The  Commission  is 
considering  promulgating  amendments 
to  the  sentencing  guidelines,  policy 
statements,  and  commentary.  The 
proposed  amendments  and  a  synopsis  of 
issues  to  be  addressed  are  set  forth 
below.  The  Commission  may  report 
amendments  to  the  Congress  on  or 
before  May  1, 1992.  Comment  is  sought 
on  all  proposals,  alternative  proposals, 
and  any  other  aspect  of  the  sentencing 
guidelines,  policy  statements,  and 
commentary. 

DATES:  Public  comment  should  be  I 
received  by  the  Commission  no  later 
than  March  2, 1992,  in  order  to  be 
considered  by  the  Commission  in  the 
promulgation  of  amendments  due  to  the 
Congress  by  May  1, 1992. 

The  Commission  has  scheduled  a 
public  hearing  on  these  amendments  for 
February  25, 1992,  at  9:30  a.m.  . 
ADDRESSES:  Comments  should  be  sent 
to:  United  States  Sentencing 
Commission,  1331  Pennsylvania  Avenue, 
NW.,  suite  1400,  Washington,  DC  20004, 
Attention:  Guideline  Comment.  The 
hearing  will  be  held  at  the  Ceremonial 
Courtroom,  United  States  Courthouse. 
Washington,  DC.  I 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Information 
Specialist,  telephone:  (202)  626-6500. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  U.S.  Government.  The 
Commission  is  empowered  under  28 
U.S.C.  994(a)  to  promulgate  sentencing 
guidelines  and  policy  statements  for 
federal  sentencing  courts.  The  statute 
further  directs  the  Commission  to 
periodically  review  and  revise 
guidelines  previously  promulgated  and 
authorizes  it  to  submit  guideline    . 
amendments  to  the  Congress  no  later 
than  the  first  day  of  May  each  year.  See 
28  U.S.C.  994  (o)  and  (p). 

Ordinarily,  the  Administrative 
Procedure  Act  rule-making  requirements 
are  inapplicable  to  judicial  agencies; 
however,  28  U.S.C.  994(x]  makes  the 
Administrative  Procedure  Act  rulej- 
making  provisions  of  5  U.S.C.  553 
applicable  to  the  promulgation  of 


UMI 


sentencing  guidelines  by  the 
Commission. 

The  proposed  amendments  are 
presented  in  one  of  three  formats,  each 
of  which  is  followed  by  a  statement 
explaining  the  reason  for  the 
amendment.  First,  the  majority  of  the 
amendments  are  proposed  as  specific 
revisions  of  a  guideline,  policy 
statement,  or  commentary.  Second,  for 
some  amendments,  the  Commission  has 
published  alternative  methods  of 
addressing  an  issue.  Commentators  are 
encouraged  to  state  their  preference 
among  listed  alternatives  or  to  suggest  a 
new  alternative.  Third,  the  Commission 
has  highlighted  certain  issues  for 
comment  and  invites  suggestions  for 
specific  amendment  language. 

Section  IBl.lO  of  the  United  States 
Sentencing  Commission  Guidelines 
Manual  sets  forth  the  Commission's 
policy  statement  regarding  retroactivity 
of  amended  guideline  ranges.  Comment 
is  requested  regarding  whether  any  of 
the  proposed  amendments  should  be 
made  retroactive  under  this  policy 
statement. 

In  amendments  presenting  alternative 
methods  addressing  an  issue,  double 
brackets  denote  the  alternative 
methods.  In  displaying  certain  proposed 
amendments,  single  brackets  are  used  to 
denote  material  to  be  deleted;  italics  are 
used  to  denote  material  to  be  added. 

Although  the  amendments  below  are 
specifically  proposed  for  public 
comment  and  possible  submission  to  the 
Congress  by  May  1, 1992,  the 
Commission  emphasizes  that  it 
welcomes  comment  on  any  aspect  of  the 
sentencing  guidelines,  policy  statements, 
and  commentary,  whether  or  not  the 
subject  of  a  proposed  amendment. 

The  amendments  below  are  derived 
from  a  variety  of  sources,  including: 
Monitoring  and  hotline  data  and  case 
law  review;  and  the  recommendations  of 
the  Judicial  Conference  of  the  United 
States,  the  Department  of  Justice,  the 
Federal  Defenders,  the  Commission's 
Practitioners  Advisory  Group,  individual 
judges,  probation  officers,  attorneys, 
and  others. 

Note:  Publication  of  an  amendment  for 
comment  does  not  necessarily  indicate  the 
view  of  the  Commission  or  any  individual 
Commissioner  on  the  merits  of  the  proposed 
amendment. 

Authority:  28  U.S.C.  sections  994  (a),  (o). 
(P).  (X). 

William  W.  Wilkins.  Jr.. 
Chairman. 

Section  IBU.    Relevant  Conduct 

1(A).  Proposed  Amendment:  Section 
IBI. 3(a)(1)  is  amended  by  deleting: 


"AJfl  acts  and  omissions  committed  or  aided  . 
and  abetted  by  the  defendant,  or  for  which 
the  defendant  would  be  otherwise 
accountable,  that  occurred  during  the", 

and  inserting  in  lieu  thereof: 

"(A)  All  acts  and  omissions  committed, 
aided,  abetted,  counseled,  commanded, 
induced,  procured,  or  willfully  caused  by  the 
defendant;  and 

(B)  In  the  case  of  a  jointly-undertaken 
criminal  activity,  whether  or  not  charged  as  a 
conspiracy,  all  reasonably  foreseeable  acts 
and  omissions  of  others  in  furtherance  of  the 
jointly-undertaken  criminal  activity, 
that  occurred  during  the"; 

Section  lBl.3(a)(2)  is  amended  by 
deleting  "such  acts  and  omissions '  and 
inserting  in  lieu  thereof  "acts  and 
omissions  described  in  subdivisions 
(1)(A)  and  (1)(B)  above". 

The  Commentary  to  section  lBl.3 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  deleting  the  first 
paragraph  and  inserting  in  lieu  thereof: 

"A  'jointly-undertaken  criminal  activity'  is 
a  criminal  plan,  scheme,  endeavor,  or 
enterprise  undertaken  by  the  defendant  in 
concert  with  others,  whether  or  not  charged 
as  a  conspiracy.  In  the  case  of  a  jointly- 
undertaken  criminal  activity,  subsection 
(a)(1)(B)  provides  that  a  defendant  is 
accountable  for  the  conduct  (acts  and 
omissions)  of  others  that  both  was  In 
furtherance  of  the  jointly-undertaken  criminal 
activity,  and  was  reasonably  foreseeable  to 
the  defendant.  Because  a  count  may  be 
broadly  worded  and  include  the  conduct  of 
many  participants  over  a  period  of  time,  the 
scope  of  the  jointly-undertaken  criminal 
activity  is  not  necessarily  the  same  as  the 
scope  of  the  entire  conspiracy,  and  hence 
relevant  conduct  is  not  necessarily  the  same 
for  every  participant. 

Thus,  a  determination  of  the  scope  of  the 
criminal  activity  the  particular  defendant 
agreed  to  jointly  undertake  (i.e.,  the  scope  of 
the  specific  conduct  and  objectives  embraced 
by  the  defendant's  agreement)  is  required. 
The  conduct  of  others  that  was  in  furtherance 
of,  and  reasonably  foreseeable  in  connection 
with,  the  criminal  activity  that  the  defendant 
agreed  to  jointly  undertake  Is  relevant 
conduct  under  this  provision.  The  conduct  of 
others  that  was  not  in  furtherance  of  the 
jointly-undertaken  criminal  activity,  or  was 
not  reasonably  foreseeable  in  connection 
with  that  crimlnalactivity.  Is  not  relevant 
conduct  under  this  provision. 

In  determining  the  scope  of  the  criminal 
activity  that  the  particular  defendant  agreed 
to  jointly  undertake  (i.e.,  the  scope  of  the 
specific  conduct  and  objectives  embraced  by 
the  defendant's  agreement),  the  court  may 
consider  any  explicit  or  implicit  (tacit) 
agreement,  including  any  agreement  fairly 
imputed  to  the  defendant  by  his  conduct  and 
that  of  other  participants  in  the  criminal 
activity.  For  example,  where  a  defendant 
benefited  directly,  or  expected  to  benefit 
directly,  from  the  conduct  of  others  that     ^ 
occurred  prior,  contemporaneous,  or 
subsequent  to  the  defendant's  joining  the 
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criminal  activity,  such  conduct  ordinarily 
may  be  imputed  to  be  within  the  scope  oS  the 
criminal  activity  the  defendant  agreed  to 
jointly  undertake. 

The  concept  of  reasonable  foreseeabiiity 
has  no  bearing  on  conduct  that  the  defendant 
personally  undertakes,  aids,  abets,  counsels, 
commands,  induces,  procures,  or  wiilfnHy 
causes.  The  concept  of  reasonable 
foreseeabiiity  is  considered  only  in  relation 
to  the  conduct  of  other  participants  that  ia  in 
furtherance  of  the  jointly-undertaken  criminal 
activity.". 

The  Commentary  to  section  1B1,3 
*captioned  "Application  Notes"  is 
amended  in  Note  1  in  the  Hfth  (formerly 
second)  paragraph  by  deleting  "  'would 
be  otherwise  accountable' "  and 
inserting  in  lieu  thereof  "is 
accountable"; 

The  Commentary  to  section  lBl.3 
captioned  "Application  Notes"  is 
amended  in  Note  1  in  example  (a)  by 
deleting  "boat"  wherever  it  appears  and 
inserting  in  lieu  thereof  in  each  instance 
"ship";  by  deleting  "any  claim  on  his 
part"  and  inserting  in  lieu  thereof  "his 
claim";  and  by  inserting  the  following 
additional  paragraph: 

"Because  the  defendant  aided  and  abetted 
the  unloading  of  the  marihuana  shipment,  no 
determination  of  the  reasonable 
foreseeabiiity  of  the  acts  of  others  in 
unloading  the  shipment  is  required.  If  it  were 
found  that  the  defendant's  actions,  in  this 
example,  did  not  constitute  aiding  or  abetting 
the  importation  of  the  entire  shipment,  the 
defendant  appropriately  would  still  be 
accountable  for  the  entire  one-ton  quantity 
because  the  facts  of  the  case  (nine  other  off- 
loaders,  marihuana  in  bales)  clearly  establish 
that  a  one-ion  quantity  of  marihuana  was 
reasonably  foreseeable.". 

The  Commentary  to  section  lBl.3 
captioned  "Application  Notes"  is 
amended  in  Note  1  in  example  (e)  in  the 
last  sentence  by  deleting  "if"  and 
inserting  in  lieu  thereof  "because";  by 
inserting  ("i.e..  the  importation  of  the 
single  shipment  of  marihiiana)  that" 
immediately  following  "criminal 
activity";  and  by  deleting  "(i.e.,  the 
importation  of  the  single  shipment  of 
marihuana)". 

The  Commentary  to  section  lBl.3 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  inserting, 
immediately  after  example  (e),  the 
following  additional  paragraphs: 

"VVhere  the  defendant  enters  an  ongoing 
conspiracy,  as  in  this  example,  the  scope  of 
the  speciHc  criminal  activity  that  the 
defendant  agreed  to  undertake,  and  thus  the 
defendant's  accountability  for  prior  acts  of 
other  conspirators,  must  be  determined. -One 
factor  that  appropriately  may  be  considered 
in  determining  the  scope  of  the  criminal 
activity  undertaken  by  the  defendant, 
particularly  in  a  conspiracy  that  involves 
repeated  conduct  (e.g.,  a  series  of  drug  sales 
over  time),  is  the  benefit  or  expected  benefit 


to  the  defendant.  Where  the  defendant 
benefits  directly,  or  expects  to  benefit 
directly,  from  the  prior  conduct,  such  conduct 
ordinarily  will  be  within  the  scope  of  the 
defendant's  criminal  activity.  Where  there  is 
no  direct  benefit,  such  conduct  ordinarily  will 
not  be  within  the  scope  of  the  defendant's 
criminal  activity. 

f.  Defendant )  knows  about  her  boyfriend's 
ongoing  drug  trafficking  activity,  but  agrees 
to  participate  in  this  activity  on  only  one 
occasion.  Defendant  |  is  held  accountable 
only  for  the  drug  quantity  involved  on  that 
one  occasion. 

g.  Defendant  K  is  a  street-level  drug  dealer 
who  knows  of  otber  street-level  drug  dealers 
in  the  same  geographic  area  who  seU  the 
same  type  of  di^  as  the  defendant  sells.  The 
defendant  ia  not  accountable  for  the 
quantities  of  drugs  sold  by  the  other  street- 
level  drug  dealers,  even  if  all  share  a  conunon 
source  of  supply,  because  he  is  not  engaged 
in  a  jointly-undertaken  criminal  activity  with 
them.  In  contrast.  Defendant  U  another 
street-level  drug  dealer,  pools  his  resources 
and  proTits  with  four  othier  street-level  drug 
dealers.  Defendant  L's  behavior  meets  the 
criteria  for  a  jointly-undertaken  criminal 
activity.  Therefore,  Defendant  L  is 
accountable  for  the  quantities  of  drugs  sold 
by  the  four  other  dealers  during  the  course  of 
his  agreement  with  them.". 

The  ConuBVitary  to  section  lBl.3 
captioned  "Application  Notes"  is 
amended  in  Note  2  by  deleting  the  Tint 
sentence. 

Reason  for  Amendment  This 
amendment  clariHes  the  operation  of 
this  guideline.  Material  is  moved  from 
the  commentary  to  the  guideline  itself 
and  rephrased  for  greater  clarity,  the 
discussion  of  the  scope  of  this  provision 
in  the  commentary  is  expanded,  and 
additional  examples  are  inserted. 

IllustratioB  of  Section  IBI J  as  Amended 
by  Proposed  Amendment  1 

Section  IBI.S.    Retevant  Coaduct  (Factors 
that  Determine  the  Guideline  Range) 

(a)  Chapters  Two  (Offense  Conduct)  and 
Three  (Adjustments).  Unless  otherwise 
specified,  (i)  the  base  offense  level  where  the 
guideline  specifies  more  than  one  base 
offense  level,  (ii)  specific  offense 
characteristics  and  (iii)  cross  references  in 
chapter  Two,  and  (iv)  adjustments  in  chapter 
Three,  shall  be  determined  on  the  basis  of  the 
following: 

(1)  (All  acts  and  omissions  committed  or 
aided  and  abetted  by  the  defendant,  or  for 
which  the  defendant  would-be  otherwise 
accountable,  that  occurred  during  the) 

(A)  All  acts  and  omissions  committed, 
aided,  abetted,  counseled,  commanded, 
induced,  procured,  or  willfully  caused  by  the 
defendant;  and 

(B)  In  the  case  of  a  Jointly-undertaken 
criminal  activity,  whether  or  not  charged  as 
a  conspiracy,  all  reasonably  foreseeable  acts 
ond  omissions  of  others  in  furtherance  of  the 
jointly-undertaken  criminal  activity. 

That  occurred  during  the  commission  of  the 
offense  of  conviction,  in  preparation  for  that 
offense,  or  in  the  course  of  attempting  to 


avoid  detection  or  responsibility  for  that 
offense,  or  that  otherwise  were  in  furtherance 
of  that  offense. 

(2)  Solely  with  respect  to  offenses  of  a 
character  for  which  section  3Dl.2(d)  would 
require  grouping  of  multiple  counts,  all  (such 
acts  and  omissions)  acta  ond  omissiona 
deacribed  in  aubdiviaiona  (IHAI  ond  (iMBf 
above  that  were  part  of  the  same  course  of 
conduct  or  commoR  scbeme  or  plan  as  the 
offense  of  coavktiaa; 

(3)  All  hana  that  resuhed  from  the  acts  or 
omissions  specified  in  subsections  |aMl)  and 
Xa)(2)  al>ove,  and  all  harm  that  was  the  object 
of  such  acts  or  omissiofir  and 

(4)  Any  other  information  specified  in  the 
applicable  guideline. 

(b)  Chapters  Pour  (Criminal  History  and 
Criminal  Livelihood)  and  Five  (Detennining 
the  Sentence).  Factors  in  Chapters  Four  and 
Five  that  establish  the  guideline  range  shall 
be  determined  on  the  basis  of  the  conduct 
and  information  specified  in  the  respective 
guidelines. 

Conunealary 

Application  Notes: 

1.  [Conduct  "for  which  tht;  defendant 
would  be  otherwise  accountable."  as  used  in 
subsection  (a)(1).  includes  conduct  thai  the 
defendant  counseled,  commanded,  induced, 
procured,  or  willfully  caused.  (Cf.  18  U.&C 
2.)  in  the  case  of  criminal  activity  undertaken 
in  concert  with  others,  whether  or  not 
charged  as  a  conspiracy,  the  conduct  for 
which  the  defendant  "would  be  otherwise 
accountable"  also  includes  conduct  of  others 
in  furtherance  of  the  execution  of  the  jointly- 
undertaken  criminal  activity  that  was 
reasonably  foreseeable  by  the  defendant. 
Because  a  count  may  be  broadly  worded  and 
include  the  conduct  of  many  participants 
over  a  substantial  period  of  time,  the  scope  of 
the  jointly-undertaken  criminal  activity,  and 
hence  relevant  conduct,  is  not  necessarily  the 
same  for  every  participant.  Where  it  is 
established  that  the  conduct  was  neither 
within  the  scope  of  the  defendant's 
agreement,  nor  was  reasonably  foreseeable 
in  connection  with  the  criminal  activity  the 
defendant  agreed  to  jointly  undertake,  such 
conduct  is  not  included  in  establishing  the 
defendant's  offense  level  under  this 
guideline.) 

A  'yointly-underfoken  criminal  activity  "  ia 
a  criminal  plan,  scheme,  endeavor,  or 
enterprise  undertaken  by  the  defendant  in 
concert  with  others,  whether  or  not  charged 
as  a  conspiracy.  In  the  case  of  a  jointly- 
undertaken  criminal  activity,  subsection 
(a Kl}(B)  provides  that  a  defendant  is 
accountable  for  the  conduct  (acts  and 
omissiona)  of  others  that  both  was  in 
furtherance  of  the  jointly-undertaken 
criminal  activity,  and  was  reaaonably 
foreseeable  to  the  defendant  Becauae  a 
count  may  be  broadly  worded  and  include 
the  conduct  of  many  participants  over  a 
period  of  time,  the  scope  of  the  jointly- 
undertaken  criminal  activity  is  not 
necessarily  the  same  os  the  scope  of  the 
entire  conspiracy,  and  hence  relevant 
conduct  is  not  necessarily  the  same  for  every 
participant 
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Thus,  a  determination  of  the  scope  of  the 
criminal  activity  the  particular  defendant 
agreed  to  jointly  undertake  (i.e..  the  scope  of 
the  specific  conduct  and  objectives  embraced 
by  the  defendant's  agreement)  is  required. 
The  conduct  of  others  that  was  in  furtherance 
of  and  reasonably  foreseeable  in  connection 
with,  the  criminal  activity  that  the  defendant 
agreed  to  jointly  undertake  is  relevant 
conduct  under  this  provision.  The  conduct  of 
others  that  was  not  in  furtherance  of  the 
jointly-undertaken  criminal  activity,  or  was 
not  reasonably  foreseeable  in  connection 
with  that  criminal  activity,  is  not  relevant 
conduct  under  this  provision. 

In  determining  the  scope  of  the  criminal 
activity  that  the  particular  defendant  agreed 
to  jointly  undertake  (i.e..  the  scope  of  the 
specific  conduct  tind  objectives  embraced  by 
the  defendant's  agreement),  the  court  may 
consider  any  explicit  or  implicit  (tacit) 
agreement,  including  any  agreement  fairly     > 
imputed  to  the  defendant  by  his  conduct  and 
that  of  other  participants  in  the  criminal 
activity.  For  example,  where  a  defendant 
benefited  directly,  or  expected  to  benefit 
directly,  from  the  conduct  of  others  that 
occurred  prior,  contemporaneous,  or 
fubsequent  to  the  defendant 's  joining  the 
criminal  activity,  such  conduct  ordinorily 
may  be  imputed  to  be  within  the  scope  of  the 
criminal  activity  the  defendant  agreed  to 
jointly  undertake. 

The  concept  of  reasonable  foreseeabilily 
has  no  bearing  on  conduct  that  the  defendant 
personally  undertakes,  aids,  abets,  counsels, 
commands,  induces,  procures,  or  willfully 
causes.  The  concept  of  reasonable 
foreseeabilily  is  considered  only  in  relation 
to  the  conduct  of  other  participants  that  is  in 
furtherance  of  the  jointly-undertaken 
criminal  activity.  ' 

In  the  case  of  solicitation,  misprision,  ot* 
accessory  after  the  fact,  the  conduct  for 
which  the  defendant  ("would  be  otherwise 
accountable")  is  accountable  includes  all 
conduct  relevant  to  determining  the  offense 
level  for  the  underlying  offense  thai  was 
known,  or  reasonably  should  have  been 
known,  by  the  defendant,- 

illustrations  of  Conduct  for  Which  the 
Defendant  is  Accountable 
*        •        *        •        • 

a.  Defendant  A,  one  of  ten  off-loaders  hired 
by  Defendant  B,  was  convicted  of 
importation  of  marihuana,  as  a  result  of  his 
assistance  in  off-loading  a  (boat)  ship 
containing  a  one-ton  shipment  of  marihuana. 
Regardless  of  the  number  of  bales  of 
marihuana  that  he  actually  unloaded,  and 
notwithstanding  (any  claim  on  his  part]  his 
claim  that  he  was  neither  aware  of,  nor  could 
reasonably  foresee,  that  the  (boat)  ship 
contained  this  quantity  of  marihuana. 
Defendant  A  is  held  accountable  for  the 
entire  one-ton  quantity  of  marihuana  on  the 
Iboatj  ship  becAuse  he  aided  and  abetted  the 
unloading,  and  hence  the  importation,  of  the 
entire  shipment. 

Because  the  defendant  aided  and  abetted 
the  unloading  of  the  marihuana  shipment,  no 
determination  of  the  reasonable 
foreseeabilily  of  the  acts  of  others  in 
unloading  the  shipment  is  required.  If  it  were 
found  thai  the  defendant's  actions,  in  this 
example,  did  not  constitute  aiding  or  abetting 
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the  importation  of  the  entire  shipment,  the 
defendant  appropriately  would  still  be 
accountable  for  the  entire  one-ton  quantity 
because  the  facts  of  the  case  (nine  other  off- 
loaders,  marihuana  in  bales)  clearly 
establish  that  a  one-ton  quantity  of 
marihuana  was  reasonably  foreseeable. 
*         •         ♦         »         • 

e.  Defendants  H  and  I  engaged  in  an 
ongoing  marihuana  importation  conspiracy  in 
,   which  Defendant  J  was  hired  only  to  help  off- 
load a  single  shipment.  Defendants  H,  I,  and  | 
are  included  in  a  single  count  charging 
conspiracy  to  import  marihuana.  For  the 
purposes  of  determining  the  offense  level 
under  this  guideline,  Defendant )  is 
accountable  for  the  entire  single  shipment  of 
marihuana  he  conspired  to  help  import  and 
any  acts  or  omissions  in  furtherance  of  the 
importation  that  were  reasonably 
foreseeable.  He  is  not  accountable  for  prior 
or  subsequent  shipments  of  marihuana 
imported  by  Defendants  H  or  I  (ifl  because 
those  acts  were  beyond  the  scope  of.  and  not 
/--reasonably  foreseeable  in  connection  with, 
the  criminal  activity  (i.e..  the  importation  of 
the  single  shipment  of  marihuana)  that  he 
agreed  to  jointly  undertake  with  Defendants 
H  and  I  ((i.e.,  the  importation  of  the  single 
shipment  of  marihuana)). 

Where  the  defendant  enters  an  ongoing 
conspiracy,  as  in  this  example,  the  scope  of 
the  specific  criminal  activity  that  the 
defendant  agreed  to  undertake,  and  thus  the 
defendant's  accountability  for  prior  acts  of 
other  conspirators,  must  be  determined.  One 
factor  that  appropriately  may  be  considered 
in  determining  the  scope  of  the  criminal 
activity  undertaken  by  the  defendant, 
particularly  in  a  conspiracy  that  involves 
repeated  conduct  (e.g.,  a  series  of  drug  sales 
over  time),  is  the  benefit  or  expected  benefit 
to  the  defendant.  Where  the  defendant 
benefits  directly,  or  expects  to  benefit 
directly,  from  the  prior  conduct,  such  conduct 
ordinarily  will  be  within  the  scope  of  the 
defendant's  criminal  activity.  Where  there  is 
no  direct  benefit,  such  conduct  ordinarily 
will  not  be  within  the  scope  of  the 
defendant's  criminal  activity. 

f  Defendant  /  knows  about  her  boyfriend's 
ongoing  drug  trafficking  activity,  but  agrees 
to  participate  in  this  activity  on  only  one 
occasion.  Defendant  /  is  held  accountable 
only  for  the  drug  quantity  involved  on  that 
one  occasion. 

g.  Defendant  K  is  a  street-level  drug  dealer 
who  knows  of  other  street-level  drug  dealers 
in  the  same  geographic  area  who  sell  the 
same  type  of  drug  as  the  defendant  sells.  The 
defendant  is  not  accountable  for  the 
quantities  of  drugs  sold  by  the  other  street- 
level  drug  dealers,  even  if  all  share  a 
common  source  of  supply,  because  he  is  not 
engaged  in  a  jointly-undertaken  criminal 
activity  with  them.  In  contrast.  Dtfendant  L, 
another  street-level  drug  dealer,  pools  his 
resources  and  profits  with  four  other  street- 
level  drug  dealers.  Defendant  L's  behavior 
meets  the  criteria  for  a  jointly-undertaken 
criminal  activity.  Therefore,  Defendant  L  is 
accountable  for  the  quantities  of  drugs  sold 
by  the  four  other  dealers  during  the  course  of 
his  agreement  with  them. 

2.  ("Such  acts  and  emissions  that  were  part 
of  the  same  course  of  conduct  or  cqmmon 


scheme  or  plan  as  the  offense  of  conviction," 
as  used  in  subsection  (a)(2],  refers  to  acts  and 
omissions  committed  or  aided  and  abetted  by 
the  defendant,  or  for  which  the  defendant 
would  be  otherwise  accountable,  that  were 
part  of  the  same  course  of  conduct  or 
common  scheme  or  plan  as  the  offense  of 
conviction.) 
•         *         *         « . .      * 

(B).  Proposed  Amendment:  The 
Commentary  to  section  lBl.3  captioned  , 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  notes: 

"8.  'Common  scheme  or  plan'  and  'same 
course  of  conduct'  are  two  closely-related 
concepts. 

(A)  Common  scheme  or  plan.  For  two  or 
more  offenses  to  constitute  part  of  a  common 
scheme  or  plan,  they  must  be  substantially 
connected  to  each  other,  and  linked  by 
common  evidence.  Factors  that  appropricitely 
are  considered  in  this  determination  include 
common  victims,  common  accomplices,     . 
common  purpose,  and  similar  modus 
operandi.  For  example,  the  conduct  of  Tive 
defendants  who  together  defrauded  a  group 
of  investors  by  computer  manipulations  that 
unlawfully  transferred  funds  over  an 
eiighteen-month  period  would  qualify  as  a 
common  scheme  or  plan  on  the  basis  of  any 
of  the  above  listed  factors;  i.e.,  the 
commonality  of  victims  (the  same  investors 
were  defrauded  on  an  ongoing  basis), 
commonality  of  offenders  (the  conduct 

.  constituted  an  ongoing  conspiracy), 
commonality  of  purpose  (to  defraud  the  group 
of  investors),  and  similarity  of  modus 
operandi  (the  same  or  similar  computer 
manipulations  were  used  to  execute  the 
scheme).  Offenses  may  meet  the  criteria  of  a 
common  scheme  or  plan  whether  or  not  they 
fall  within  the  time  frame  that  would  also 
qualify  them  as  part  of  the  same  course  of 
conduct. 

(B)  Same  course  of  conduct.  Offenses  that 
do  not  qualify  as  part  of  a  common  scheme  or 
plan  may  nonetheless  qualify  as  part  of  the 
same  course  of  conduct  if  they  are 
sufficiently  connected  or  related  to  each 
other  as  to  warrant  the  conclusion  that  they 
are  part  of  a  single  episode,  spree,  or  ongoing 
series  of  offenses.  Factors  appropriate  to 
consider  in  this  determination  are  the  time 
interval  between  the  offenses  and  the 
similarity  of  the  offenses.  As  section 
1B1.3(a)(2)  applies  only  to  offenses  of  a 
character  that  would  be  grouped  under 

S  3Dl.2(d),  such  offenses  will  be  similar  in 
character  (e.g.,  a  series  of  thefts,  a  series  of  ° 
thefts  and  forgeries,  or  a  series  of  drug  sales). 
As  a  general — but  not  absolute — standard, 
offenses  that  are  similar  in  character  and  are 
committed  at  intervals  of  120  days  or  less 
appropriately  are  considered  as  part  of  the 
same  course  of  conduct.  Note  that  in  the  case 
of  a  series  of  such  offenses  committed  at 
intervals  of  120  days  or  less  (e.g.,  a  series  of 
four  thefts  each  90  days  apart)  all  the 
offenses  ordinarily  would  be  considered  part 
of  the  same  course  of  conduct  even  though 
the  total  time  from  the  First  to  last  offense 
may  have  exceeded  120  days. 

Due  to  the  nature  of  tax  offenses,  a 
different  time  interval  between  offenses  is 
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ordinarily  appropriate  for  this  determination. 
For  example,  a  failure  to  file  inoome  lax 
returns  for  consecutive  years,  or  the  Tiling  of 
fraudulent  income  tax  returns  in  consecutive 
years,  ordinarily  would  constitute  the  same 
course  of  conduct  because  such  returns  are 
required  only  at  yearly  intervals.  The 
determination  of  the  same  course  of  conduct 
or  common  scheme  or  plan  in  tax  cases  is 
addressed  in  Application  Note  3  of  the 
Commentary  to  section  2T1.1  (tax  Evasion). 
Although  the  term  'same  course  of  conduct' 
may  also  be  used  in  connection  with 
dissimilar  offenses  committed  within  a  short 
span  of  time  (e.g.,  a  'spree'  in  which  a 
defendant  assaults  a  neighbor,  steals  a  car, 
and  unlawfully  possesses  a  controlled 
substance  within  a  period  of  several  hours 
appropriately  might  be  considered  the  same 
course  of  conduct),  this  facet  of  the  term  baa 
no  applicability  to  cases  under  section 
lB1.3(a)(2)  because  S  lBl.3(a)(2)  only  applies 
to  offenses  of  a  similai;  character.". 

Reason  for  Amendment:  This 
amendment  provides  guidance  as  to  the 
scope  of  the  terms  "same  course  of 
conduct"  and  "common  scheme  or 
plan." 

Section  IBU.    Use  of  Certaio 
Information 

2(A).  Proposed  Amendment:  The 
Commentary  to  section  lBl.8  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting  "this  guideline"  and 
inserting  in  lieu  thereof  "the  guideline 
itselF',  by  inserting  "(an  upward 
departure,  or  a  sentence  at  a  higher 
pofnt  within  the  appUcable  guidehne 
raiTge)"  immediately  followii^ 
"increased  sentence",  and  by  inserting 
the  following  additional  sentence  at  the 
end: 

"In  contrast,  in  determining  whether  a 
downward  departure  from  the  applicable 
guideline  range  is  warranted  pursuant  to  a 
government  motion  under  $  5K1.1 
(Substantial  Assistance  to  Authorities)  and 
the  extent  of  any  such  downward  departure, 
consideration  of  such  information  is 
appropriate.". 

Reason  for  Amendment:  This 
amendment  clarifies  the  operation  of  the 
guideline  and  policy  statements 
contained  in  the  accompanying 
commentary.  Under  this  section,  (1) 
information  covered  by  the  guideline 
may  not  be  used  to  detenrine  the 
applicable  guideline  range;  (2)  an 
upward  departure  on  the  basis  of  such 
information  would  be  contrary  to  the 
Commission's  policy  statement 
contained  in  Application  Note  1  (and, 
consequently,  would  be  appealable  as 
unreasonable):  and  (3)  the  use  of  such 
information  to  set  a  higher  sentence 
within  the  applicable  guideline  range 
also  would  be  contrary  to  the 
Commission's  policy  statement 
contained  in  Application  Note  1.  In 
contrast,  use  of  such  information  would 


be  appr)}priate  in  considering  whether, 
ard  ts  what  extent  a  downward 
departure  under  section  5K1.1 
(Substantial  Assistance  to  Authorities) 
is  warranted. 

(B).  Proposed  Amendment:  Section 
lBl.8(a)  is  amended  in  the  Tirst  sentence 
by  inserting  "or  the  defendant" 
immediately  following  "others". 

The  Commentary  to  section  lBl-8 
captioned  "Application  Notes"  is 
amended  in  Note  1  in  the  second 
sentence  by  inserting  "or  himself' 
immediately  following  "co- 
conspirators", and  in  the  third  sentence 
by  inserting  "or  to  disclose  additional 
unlawful  conduct  of  himselP' 
immediately  following  "Offenders". 

Reason  for  Amendment:  Section  lBl.8 
currently  does  not  permit  the 
government  to  agree  not  to  use  self- 
incriminating  information  against  a 
defendant  who  wishes  to  plead  and 
cooperate  unless  the  cooperation 
consists  of  "providing  information 
concerning  unlawful  activities  of 
others."  As  a  result,  some  have  argued 
that  defendants  who  have  no  such 
information  have  no  incentive  to  plead 
guilty  and  cooperate  other  than  the  two- 
level  reduction  for  acceptance  of 
responsibility.  This  amendment 
broadens  §  IBI.8  to  provide  that 
incriminating  information  provided  by 
the  defendant  as  part  of  a  cooperation 
argument  with  the  government  shall  not 
be  used  fo  determine  the  applicable 
guideline  range  in  cases  in  which  the 
only  information  provided  pertains  to 
the  defendant's  own  unlawful  activities. 

Proposed  New  Section:  Section  IBI.12 
Persons  Sentenced  Under  the  Federal 
Juvenile  Delinquency  Act  (Policy 
Statement) 

3.  Proposed  Amendment:  Chapter 
One,  part  B,  is  amended  by  inserting  at 
the  end: 

Section  1B1. 12.    Persons  Sentenced  Under 
the  Federal  juvenile  Delinquency  Act  (Policy 
Statement) 

(a)  The  sentencing  guidelines  do  not  apply 
to  a  defendant  sentenced  under  the  Federal 
luvenile  Delinquency  Act  (18  U.S.C  SS  S031- 
5042).  Nevertheless,  the  guidelines  can 
provide  an  appropiriate  starting  point  for 
considering  a  sentence  in  such  cases. 

(b)  A  sentence  for  a  juvenile  delinquent 
that  is  above  the  guideline  range  applicable 
to  an  other>\'ise  similarly  situated  adult 
defendant  should  be  accompanied  by  specific 
reasons  justifying  such  sentence. 

(c)  To  the  extent  that  a  juvenile 
delinquent's  age  and  youthfulness,  and  lesser 
culpability  associated  with  such  age  and 
youthfulness,  distinguish  the  juvenile 
delinquent  from  an  otherwise  similarly 
situated  adult  defendant,  a  sentence  that  is 
below  the  guideline  range  applicable  io  an 
otherwise  similarly  situated  adult  defendant 
may  be  appropriate.". 


Reason  for  Amendment:  This 
amendment  adds  a  policy  statement 
addressing  the  sentencing  of  juvenile 
delinquents.  Currently,  the  guidelines 
provide  no  direction  for  the  sentencing 
of  juvenile  delinquents.  This  amendment 
is  consistent  with  the  thrust  of  18  U.S.C. 
3553(b),  which  provides:  "In  the  absence 
of  an  applicable  sentencing  guideline  in 
the  case  of  an  offense  other  than  a  petty 
offense,  the  court  shall  also  have  due 
regard  for  the  relationship  of  the 
sentence  imposed  to  sentences 
prescribed  by  guidelines  applicable  to 
similar  offenses  and  offenders,  and  to 
applicable  policy  statements  of  the 
Sentencing  Commission." 

Chapter  Two,  Part  A.  Subpart  3— 
Criminal  Sexual  Abuse 

4(A).  Proposed  Amendment:  Section 
2A3.2  is  amended  by  inserting  the 
following  additional  subsection:  '' 

"(c)  Cross  Reference 

(1)  If  the  offense  involved  criminal  sexual 
abuse  or  attempt  to  commit  criminal  sexual 
abuse  or  assault  with  the  intent  to  commit 
criminal  sexual  abuse  (as  defined  in  18  U.S.C. 
2241  or  2242),  apply  section  2A3.1  (Criminal 
Sexual  Abuse:  Attempt  or  Assault  with  the 
Intent  to  Commit  Criminal  Sexual  Abuse).". 

Section  2A3.4  is  amended  b^  inserting 
the  following  additional  subsection: 

"(c)  Cross  References 

(1)  if  the  offense  involved  criminal  sexual 
abuse  or  attempt  to  commit  criminal  sexual 
abuse  or  assault  with  the  intent  to  commit 
criminal  sexual  abuse  (as  defined  in  18  U.S.C. 
2241  or  2242).  apply  section  2A3.1  (Criminal 
Sexual  Abuse;  Attempt  or  Assault  with  the 
Intent  to  Commit  Criminal  Sexual  Abuse).". 

(2)  If  the  offense  involved  criminal  sexual 
abuse  of  a  minor  (as  defined  in  18  U.S.C. 
2243(a]).  or  attempt  to  commit  criminal  sexual 
abuse  of  a  minor,  apply  section  2A3.2 
(Criminal  Sexual  Abuse  of  a  Minor  or 
Attempt  to  Commit  Such  Acts),  if  Ike 
resulting  offense  level  is  greater  than  that 
determined  above.". 

Reason  for  A  mendment:  This 
amendment  cross  references  section 
2A3.2  to  section  2A3.1,  and  section 
2A3.4  to  sections  2A3.1  and  2A3.2.  A 
review  of  cases  sentenced  under  these 
guidelines  indicates  that  a  significant 
proportion  of  cases  sentenced  under 
section  2.\3.2  and  section  2A3.4  clearly 
involved  conduct  that  would  more 
appropriately  be  covered  under  an 
offense  guideline  applicable  to  more 
serious  sexual  abuse  cases.  The 
proposed  cross  references  are  designed 
to  address  this  issue. 

A  report  concerning  the  sexual  abuse 
guidelines  and  related  guidelines 
involving  minor  victims  is  available  for 
inspection  at  the  Commission's  offices. 

(B).  Proposed  Amendment:  Section 
2A3.1  (b)(3)  is  amended  by  inserting: 
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"(A)"  immediately  following  "victim 
was";  and  by  deleting  "was  a 
corrections  employee,  or"  and  inserting 
in  lieu  thereof  ",  or  (B)". 

Section  2A3.1  is  amended  by  inserting 
the  following  additional  subsection: 

"(d)  Special  Instruction 

(1)  If  the  offense  occurred  in  a  correctional 
facility  and  the  victim  was  a  corrections 
employee,  the  offense  shall  be  deemed  to 
have  an  official  victim  for  purposes  of 
subsection  (a)  of  section  3A1.2  (Official 
Victim).". 

The  Commentary  to  section  2A3>1 
captioned  "Application  Notes"  is 
amended  by  renumbering  Note  3  as 
Note  4  and  inserting  the  following 
additional  note:  i 

"3.  Subsection  (b)(3},  as  it  pertains  to  a 
victim  in  the  custody,  care,  or  supervisory 
control  of  the  defendant,  is  intended  !o  have 
broad  application  and  is  to  be^pplied 
whenever  the  victim  is  entrusted  to  the 
defendant,  whether  temporarily  or 
permanently.  For  example,  teachers,  day  care 
providers,  baby-sitters,  or  other  temporary 
caretakers  are  among  those  who  would  be 
subject  to  this  enhancement.  In  determining 
whether  to  apply  this  enhancement,  the  court 
should  look  to  the  actual  relationship  that 
existed  between  the  defendant  and  the  victim 
and  not  simply  to  the  legal  status  of  the 
defendant-victim  relationship.". 

The  Commentary  to  section  2A3.2 
captioned  "Application  Notes"  is 
amended  by  renumbering  Note  2  as 
Note  3  and  inserting  the  following 
additional  note: 

"Z.  Subsection  (b)(1)  is  intended  to  have 
broad  application  and  includes  offenses 
involving  a  minor  entrusted  to  the  defendant, 
whether  temporarily  or  permanently.  For 
example,  teachers,  day  care  providers,  baby- 
sitters, or  other  temporary  caretakers  are 
among  those  who  would  l>e  subject  to  this 
enhancement.  In  determining  whether  to 
apply  this  enhancement,  the  court  should 
look  to  the  actual  relationship  that  existed 
between  the  defendant  and  the  victim  and 
not  simpiy  to  the  legal  status  of  the 
defendant-victim  relationship.". 

The  Commentary  to  section  2A3.4 
captioned  "Application  Notes"  is 
amended  bv  renumbering  Note  3  as 
Note  4  and  inserting  the  following 
additional  note: 

"3.  Subsection  (b)(3)  is  intended  to  have 
broad  application  and  is  to  be  applied 
whenever  the  victim  is  entrusted  to  the 
defendant,  whether  temporarily  or 
permanently.  For  example,  teachers,  day  care 
providers,  baby-sitters,  or  other  temporary 
caretakers  are  among  those  who  would  be 
subject  to  this  enhancement.  In  determining 
whether  to  apply  this  enhancement,  the  court 
should  look  to  the  actual  relationship  that 
existed  between  the  defendant  and  the  victim 
and  not  simpiy  to  the  legal  status  of  the 
defendant-victim  reallionship.". 

Reason  for  Amendment- Tiiia    \ 
amendment  removes  an  anomaly 


between  section  2A3.1(b)(3)  and  section 
3A1.2(a].  In  addition,  this  amendment 
adds  application  notes  to  clarify  the 
scope  of  sections  2A3.1  (b)(3), 
2A3.2(b)(l).  arid  2A3.4{b)(3),  using 
language  derived  from  application  notes 
pertaining  to  similar  specific  offense 
characteristics  in  chapter  Two,  part  G. 

Section  2B1.1    Larceny,  Embezzlement 
and  Other  Forms  of  Theft; 

Section  2F1.1    Fraud  and  Deceit 

5.  Proposed  Amendment:  Section 
2Bl.l(b)  is  amended  by  deleting 
subdivision  (5);  by  renumbering 
subdivisions  (6)  and  (7)  as  (5)  and  (6); 
and  by  deleting  subdivision  (1)  in  its 
entirety  and  inserting  in  lieu  thereof  the 
following: 

"(1)  If  the  loss  exceeded  $100,  increase  the 
offense  level  as  follows: 


Lx»s  (Apply  the  greatest) 


Increase  in 

level 


Loss  (Apply  the  greatest) 

level 

(A)  $100  Of  less 

no  increase 

(B)  More  than  $100 

add  1 

(C)  Mofe  than  $1.000 

add2 

(D)  More  than  $2  000 

adds 

(E)  Mofe  than  $3,500  :•..* 

(F)  More  than  $6  000 

add4 

adds 

(G)  Mofe  than  $11,000 

adds 

(H)  More  than  $20  000  

add? 

(1)  More  than  $35  000 

adds 

(J)  More  than  $60  000 

adds 

(K)  More  than  $100  000 

add  10 

(U  More  than  $175  000 

add  11 

(M)  More  than  $300  000 

add  12 

(N)  More  than  $500  000 

add  13 

(0)  More  than  S900  000 

add  14 

(P)  More  than  $1  500  000 

add  15 

(Q)  More  than  $2  750  000 

add  16 

(R)  More  tfian  $5  000  000 

add  17 

(S)  More  than  $8  500  000  

add  18 

(T)  More  than  $15.000,000 

add  19 

(U)  More  tfian  $25  000  000 

add  20 

(V)  More  tfian  $45  000.000 

add  21 

(W)  More  than  $80  000  000 

add  22." 

The  Commentary  to  section  2B1.1 
captioned  "Application  Notes"  is 
amended  by  deleting  "  'More  than 
minimal  planning,'  'firearm,'  "  and 
inserting  in  lieu  thereof  "  'Firearm'  "; 
and  by  deleting  Application  Note  13  in 
its  entirety. 

The  Commentary  to  section  2B1.1 
captioned  "Background"  is  amended  by 
deleting  the  second  paragraph  in  its 
entirety. 

Section  2Fl.l(b)  is  amended  by 
deleting  subdivision  (2);  by  renumbering 
subdivisions  (3)  through  (6)  as  (2) 
through  (5);  and  by  deleting  subdivision 
(1)  in  its  entirety  and  inserting  in  lieu 
thereof  the  following: 

"(1)  If  the  loss  exceeded  $2,000.  increase 
-the  offense  level  as  follows: 


(A)  $2,000  or  less X 

(B)  More  than  $2,000 

no  increase 
addl 

(C)  More  than  $3  500 

add2 

(D)  More  than  $6,000 

adds 

(E)  More  than  $11  000 

add4 

(F)  More  than  $20  000    

adds 

(G)  More  than  $35  000  

adds 

(H)  More  than  $60.000 

add? 

(1)  Mofe  ttwn  $100  000 

adds 

(J)  More  than  $175  000 

adds 

(K)  More  than  $300  000 

add  10 

(L)  More  than  $500  000 

addl1 

(M)  More  than  S900  000 

add  12 

(N)  More  than  $1  500  000 

add  13 

(0)  More  than  $2  750  000 

add  14 

(P)  More  than  $5  000  000 

add  15 

(Q)  More  than  $8  500  000 

add  16 

(R)  More  than  $15  000  000 

addl? 

(S)  More  than  $25  000  000 

add  18 

(T)  More  than  $45,000  000  

add  19 

(U)  More  than  $80,000,000 

add  20.". 

UMI 


The  Commentary  to  section  2F1.1 
captioned  "Application  Notes"  is 
amended  by  deleting  Application  Notes 
2  and  3  in  their  entirety  and  by 
renumbering  Application  Notes  4 
through  18  as  Application  Notes  2 
through  16. 

The  Commentary  to  section  2F1.1 
captioned  "Background"  is  amended  by 
deleting  the  second  and  third 
paragraphs  in  their  entirety. 

Reason  for  Amendment:  This 
amendment  seeks  to  increase  the'^elarity 
of  sections  2B1.1  and  2F1.1  and  to  cause 
their  application  to  be  more  uniform. 
The  specific  offense  characteristic  of 
"more  than  minimal  planning"  has 
proven  difficult  to  apply  consistently  in 
practice.  This  amendment  would      « 
eliminate  the  specific  offense 
characteristic  of  "more  than  minimal 
planning"  and  build  the  two-level 
increasejbr  "more  than  minimal 
planning"  into  the  loss  tables.  This 
would  be  accomplished  by 'extending 
the  loss  tables  by  two  additional  levels,  . 
thereby  spreading  out  the  loss  amounts. 
The  effect  would  be  to  provide  no 
increase  for  "more  than  minimal 
planning"  at  the  lowest  loss  amounts,  to 
provide  for  a  full  two-level  increase  at 
the  highest  loss  amounts,  and  to  taper 
the  two-level  increase  into  the  loss 
tables  as  loss  amounts  increase. 

Additional  Issues  ior  Comment:  1.  As 
the  Commission  considers  revisions  to 
the  loss  table  in  sections  2B1.1  and 
2F1.1,  it  will  consider  comparable 
changes  to  other  guideline  sections  that 
contain  loss  tables,  including  section 
2T4.1.  The  Commission  requests 
comment  with  regard  to  the  conforming 
changes  appropriate  if  the  loss  tables 
are  revised  in  sections  2B1.1  and  2F1.1. 

2.  In  connection  with  this  amendment 
the  Commission  is  considering  a  number 
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of  possible  loss  tables.  Comment  is 
requested  on  the  tables  set  forth  below. 
The  tables  differ  with  regard  to  the  rate 
at  which  the  loss  amounts  increase.  The 
tables  in  the  proposed  amendment 
above  contain  loss  amounts  that 
increase  at  approximately  a  constant 
rate.  Tables  1  and  2  below  are 
constructed  such  that  the  r§te  of 
increase  gradually  declines,  with  the 
more  rapid  rate  of  decline  in  Table  2.  If 
Table  1  or  Table  2  is  used  for  section 
2F1.1,  a  comparable  table  will  be  used 
for  section  2)31.1. 

Table  3  below  is  constructed  with 
two-level  rather  than  one-level 
incrpases.  A  table  with  two-level 
increases  is  being  considered  because  it 
should  reduce  the  frequency  with  which 
sentencing  hearings  would  be  necessary 
in  order  to  determine  the  applicable 
offense  level.  By  reducing  ihe  length  of 
the  table  and  increasing  the  spread 
between  loss  amounts,  factual  disputes 
should  arise  less  frequently  relative  to 
the  appropriate  offense  level.  If  a  table 
such  as  Table  3  is  used  for  section  2F1.1, 
a  comparable  table  will  be  used  for 
section  2B1.1. 

Table  1:  Alternative  Fraud  Table 

(1)  If  the  loss  exceeded  $2,000,  increase  the 
o^ense  level  as  follows: 


Loss  (Apply  the  greatest) 

Increase  in 
level 

(A)  S2.000  or  less 

no  Increase 

(B)  More  than  $2,000.... .-. 

addl 

(C)  More  than  $4,000 

add2 

(D)  More  than  $8,0OO .. 

adds 

(E)  More  than  $16.000 

add4 

(F)  More  than  $31,000 

add5 

(G)  More  than  $60,000 —     .... 

add6 

(H)  More  than  $110,000 ..„ 

add? 

(1)  More  than  $200,000 

adds 

(J)  More  than  $365,000 .„.„ 

add9 

(K)  More  than  $650,000 _.. 

add  10 

(L)  More  thari  $1,200,000 „ 

add  11 

(M)  More  than  $2,bOO,000.> 

add  12 

(N)  More  than  $3,350,000 

add  13 

(0)  Mwe  than  $5,500,000 .^ 

add  14 

(P)  More  than  $9,000.000....".... 

add  15 

(Q)  More  than  $15.000,000 

add  16 

(Rl  More  than  $23  000  000 

add  17 

(S)  More  than  $38.000,000...- 

add  18 

fn  More  tt»an  $54  000.000 

add  IS 

(Ul  More  than  $80  OOO.bOO 

add  20. 

Table  2:  Alternative  Fraud  Table 

(1)  If  the  loss  exceeded  $2,000,  increase  the 
offense  level  as  follows: 


Loss  (Apply  the  greatest) 


(A)  $2,000  or  less 

(B)  More  than  $2,000... 
(Q  More  than  $4.000... 
(0)  More  than  $7,500... 

(E)  More  than  $15,000. 

(F)  Mora  than  $25,000. 

(G)  More  than  $50,000 


no  increase 

addl 

add2 

add3 

add4 

adds 

adds 


Loss  (Apply  the  greatest) 

Increase  in 
level 

(H)  More  than  $90,000...^ _ 

add7 

(1)  More  than  $160,000 

adds 

(J)  More  than  $285,000 

adds 

(K)  More  than  $500,000 

add  10 

(L)  More  than  $885,000 

add  11 

(M)  More  than  $1 .500.000 ..„.            .J 

add  12 

(N)  More  than  $2.500.000 

add  13 

(0)  More  than  $4.500,000 

add  14 

(P)  More  than  $7,500.000 

add  15 

(Q)  More  than  $12,000,000 

add  16 

(R)  More  than  $20,000,000 

add  17 

(S)  More  than  $32,000,000 — 

add  18 

(T)  More  than  $50,000,000 

add  19 

(U)  More  than  $80.000,000 

add  20. 

Table  3:  Alternative  Fraud  Table 

(1)  If  the  loss  exceeded  $3,5(X),  increase  the' 
offense  level  as  follows: 


Loss  (Apply  the  greatest) 

Incfooso  in 

level 

(A)  $3,500  or  less 

no  increase 

(B)  More  than  $3  500 

add2 

(C)  More  than  $11.000 — 

(D)  More  than  $35.000 __ — 

(E)  More  than  $110,000 

(F)  More  than  $.3«)0,000 

(G)  More  than  $1,100,000 

(H)  More  than  S3  300  000 

add4 

adds 
adds 
add  10 
add  12 
add  14 

(1)  More  than  $10,000,000 

(J)  More  than  $30.000.000 

add  16 
add  18 

(K)  More  ttwn  $80  OCX)  000 j 

add  20. 

Section  2B1.1.    Larceny,  Embezzlement, 
and  Other  Forms  of  Theft 

Section  2B4.1.    Bribery  in  Procurement 
of  Bank  Loan  and  Other  Commercial 
Bribery 

Section  2F1.1.    Fraud  and  Deceit 

6.  Proposed  Amendment:  Section 
2Bl.l(b)  is  amended  by  renumbering 
subdivision  (7)  as  (8),  and  by  inserting 
the  following  as  subdivision  (7): 

"(7)  If  the  offense  affected  a  financial 
institution,  increase  by  4  levels.". 

Section  2B4.1(b]  is  amended  by 
renumbering  subdivision  (2)  as  (3).  and  by 
inserting  the  following  as  subdivision  (2): 

"(2)  If  the  offense  affected  a  financial 
institution,  increase  by  4  levels.". 

Section  2F1.1  is  amended  by 
renimibering  subdivision  (5)  as  (6),  and 
by  inserting  the  following  as  subdivision 
(5): 

"(S)  If  the  offense  affected  a  ffnancial 
institution,  increase  by  4  levels.". 

Reason  for  Amendment-  This 
amendment  would  increase  the 
sentences  for  financial  institution  fraud, 
theft,  and  bribery  over  the  entire  range 
of  offense  levels,  including  those  at  the 
lower  and  middle  levels,  in  addition 
other  enhancements  already  in  these 
guidelines.  Under  this  amendment, 
embezzlement  of  $5,000  from  a  financial 


institution,  for  example,  would  have  an 
offense  level  four  levels  higher  than 
embezzlement  of  the  same  amount  from 
an  individual  or  from  another  type  of 
institution.  The  purpose  of  this 
amendment  woiild  be  to  reflect  the 
increases  by  Congress  during  the  past 
several  years  in  the  maximum  terms  of 
imprisonment  from  20  to  30  years  for 
violations  of  title  18  bank  fraud  and 
embezzlement  offenses. 

Section  2D.1.1.    Unlawful 
Manufacturing,  Importing,  Exporting,  or 
Trafficking  (Induiting  Possession  with 
Intent  to  Commit  These  Offenses)    ' 

7.  Issue  for  Comment:  The 
Commission  requests  comment 
regarding  the  removal  or  modification  of 
the  ciurent  limitations  on  offense  levels 
for  the  distribution  of  Schedule  III,  IV, 
and  V  controlled  substances,  anabolic 
steroids,  and  Schedule  I  and  U 
depressants,  so  that  violations  involving 
large  quantities^  these  substances 
would  result  in  higher  offense  levels. 
Currently,  for  example,  a  defendant  who 
violates  the  law  by  selling  hundreds  of 
kilograms  of  a  Schedule  I  or  II 
depressant  or  a  Schedule  III  substance 
receives  the  same  offense  level  (level  20) 
as  a  defendant  who  sells  20  kilograms. 
Schedule  I  and  n  depressants  include, 
for  example,  methqualone  (Schedule  I) 
and  glutethimide  (recently  moved  to 
Schedule  II  from  Schedule  III),  which  are 
used  with  codeine  preparations  as  a 
heroin  substitute.  Schedule  III 
substances,  which  have  a  five-year 
statutory  maximum,  include  codeine 
preparations  such  as  Tylenol  or  aspirin 
with  codeine.  Section  2D1.1  also  limits 
the  offense  levels  for  Schedule  FV 
substances  (level  12  for  20  kilogranu  or 
more),  whidi  have  a  three-year  statutory 
maximimi  sentence  of  imprisonment, 
and  Schedule  V  substances  (level  8  for 
20  kilograms  or  more),  which  have  a 
one-year  statutory  maximum  sentence 
of  imprisonment 

Chapter  Two,  Part  I^-Offenses 
Involving  Immigration,  Naturalization, 
and  Passports 

8.  Proposed  Amendment:  Section 
2Ll.l(b)(2)  is  amended  by  deleting: 

"If  the  defendant  previously  has  been 
convicted  of  smuggling,  transporting,  or 
harboring  an  unlawful  alien,  or  a  related 
offense,  increase  by  2  levels.", 

and  inserting  in  lieu  thereof: 

"If  the  offense  involved  the  smuggling, 
transporting,  or  harboring  of  six  or  more 
unlawful  aliens,  and  a  decrease  from 
subsection  (b)(1)  does  not  apply,  increase  as 
follows: 
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Number  of  unlawfiH    y 
aliens  smuqgted. 
transported,  or  hartwed 

k«crease  in  level 

6-11 _ 

12-24....r.__/. , 

25-49 

50-99. 

addl 
artrt2 
adds 
add4 
adds." 

inserting  the  following  additional 
specific  offense  characteristic: 

"(2)  If  the  offense  involved  six  or  more 
passports,  and  a  decrease  from  subsection 
(b}(l]  does  not  apply,  increase  as  follows: 


The  Commentary  to  section  2lil.l 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  inserting  the 
following  additional  sentence  at  the  end: 

"The  'number  of  unlawful  aliens  smuggled, 
transported,  or  harbored'  does  not  include  the 
defendant.". 

The  Commentary  to  section  2L1.1 
captioned  "Application  Notes"  is 
amended  in  Note  8  in  the  first  sentence 
by  deleting  "large  numbers  of  aliens  or". 

TTie  Commentary  to  section  ZLa.l 
captioned  "Application  Notes"  is 
amended  by  deleting  Notes  2,  3  and  4, 
and  renumbering  Notes  S.  6,  7, 8  and  9, 
as  2, 3, 4,  5,  and  6  respectively. 

The  Commentary  to  sectutn  2L1.1 
captioned  "Background"  is  amended  by 
deleting  the  last  sentence  and  inserting 
in  lieu  thereof:  i 

"Where  the  offense  was  committed  for 
profit,  the  offense  level  increases  with  the 
number  of  unlawful  aliens  sinuggled, 
imported,  or  har{>ored.  In  large  scale  cases, 
an  additional  adjustment  from  §  3B1.1 
(Aggravating  Role]  typically  will  apply  to  the 
most  culpable  defendants.". 

Conforming  Amendments:  Section 
2L2.1(b)  is  amended  by  deleting 
"Characteristic"  and  inserting  in  lieu 
thereof  "Characteristics",  and  by 
inserting  the  following  additional 
specific  offense  characteristic 

"(2)  If  the  offense  involved  six  or  more  sett 
of  documents,  and  a  decrease  from 
subsection  [b)(l]  does  not  apply,  increase  as 
follows: 


Numt)er  of  sets  of 
documenu 

Inaease  in  leval 

6-11     J. — 

12-24 

25-49  

50-99 

100  or  more 

addl 
add2 

adds 
add4 

addS". 

The  Commentary  to  section  2L2.1 
captioned  "Application  Note"  is  i 
amended  by  deleting  "Note"  and 
inserting  in  lieu  thereof  "Notes"  and  by 
inserting  the  following  additional  Note: 

"2.  Where  it  is  established  that  multiple 
documents  are  part  of  a  set  intended  for  use 
by  a  single  person,  treat  the  set  as  one 
document".  j 

Section  2L2.3(b)  is  amended  by 
deleting  "Characteristic"  and  inserting 
in  lieu  thereof  "Characteristics",,  and  by 


Numtser  of  passports 

Imrease  in  level 

6-11 

addl 

12-24  

add2 

25-49    

adds 

50-99  

add4 

100  or  more 

adds.". 

Section  3Dl.2(d)  is  amended  in  the 
second  paragraph  by  inserting  "sections 
2L1.1,  2L2.1,  2L2.3"  in  the  appropriate 
place  by  section;  and  in  the  third 
paragraph  by  deleting  "2L1.1.  2L2.1," 
and  "2L2.3.". 

The  Commentary  to  section  3D1.2 
captioned  "Application  Notes"  is 
amended  in  Note  3  by  deleting  example 
7. 

Reason  for  Amendment:  Currently, 
section  2L1.1  provides  the  same  offense 
level  for  a  defendant  who  smuggles, 
transports,  or  harbors  1, 5.  25,  50,  or  any 
number  of  unlawful  aliens.  The  addition 
of  specific  offense  characteristic  (b)(2] 
to  section  2L1.1  in  the  April  1987 
guidelines  was  intended  to  conform  the 
guidelines  to  the  offense  level  indicated 
by  past  practices  data  for  "ongoing 
criminal  conduct".  However,  the  specific 
offense  characteristic  "prior  conviction 
for  the  same  or  similar  offense"  is  not  a 
good  proxy  for  such  conduct.  Moreover, 
the  inclusion  of  a  prior  criminal  redord 
variable  in  the  offense  guideline  seems 
inconsistent  with  the  general  treatment 
of  prior  record  as  a  separate  dimension 
in  the  guidelines. 

This  amendment  addresses  this  issue 
by  substituting  the  number  of  aliens 
smuggled,  transported,  or  harbored  as  a 
more  direct  measure  of  the  scope  of  the 
offense.  Consistent  with  the 
Commission's  general  approach,  the 
offense  level  increases  gradually  with 
the  number  of  aliens.  It  should  also  be 
noted  that  $  3B1.1  (Aggravating  Role) 
generally  provides  an  additional 
increase  of  2, 3,  or  4  levels  for 
organizers,  managers,  and  supervisors  in 
large-scale  cases  because  such 
operations  typically  involve  lower-level 
participants.  Thus,  the  proposed  table  in 
section  2Ll.l(b)(2)  (pertaining  to  the 
number  of  aliens]  is  designed  to  work  in 
conjunction  with  the  operation  of 
enhancements  from  section  3B1.1. 

Additional  Issues  for  Comment:  The 
Commission  requests  commeot  on 
whether  enhancements  for  death  or 
bodily  injury  should  be  incorporated 
into  this  guideline  and.  if  so,  the 
appropriate  levels  for  such 
enhancements,  and  whether  the  level  of 


enhancement  should  vary  with  the 
defendant's  state  of  mind  (e.g.,  knowing, 
reckless,  criminally  negligent).  Or,  are 
such  issues  best  addressed  as  guideline 
departures?  The  Commission  also 
requests  comment  on  whether  an 
enhancement  for  a  firearm  or  other 
dangerous  weapon  should  be  included 
and,  if  so,  whether  the  definition  and 
enhancement  in  section  2D1.1  should  be 
used;  or  whether  this  factor  also  is 
better  addressed  as  a  guideline 
departure.  The  Commission  also 
requests  comment  on  whether  these 
guidelines  should  include  any  additional 
specific  offense  characteristics. 

Section  2N2.1.    Violations  of  Statutes 
and  Regulations  Dealing  With  Any 
Food,  Drug,  Biological  Product,  Device, 
Cosmetic  or  Agricultural  Product 

9.  Proposed  Amendment:  [[Option  1: 
Section  2N2.1  is  amended  by  inserting 
the  following  additional  subsection: 

"(b)  Cross  Reference 

(1)  If  the  offense  was  committed  in 
furtherance  of,  or  to  conceal,  an  offense 
covered  by  another  offense  guideline,  apply 
that  other  offense  guideline  if  the  resulting 
offense  level  is  greater  than  that  determined 
above.". 

The  Commentary  to  section  2N2.1 
captioned  "Application  Notes"  is 
amended  by  deleting  Note  2  as  follows: 

"2.  If  the  offense  involved  theft,  fraud, 
bribery,  revealing  trade  secrets,  or 
destruction  of  property,  apply  the  guideline 
applicable  to  the  underlying  conduct,  rather 
than  this  guideline. ", 

and  inserting  in  lieu  thereof: 

"2.  The  cross  reference  at  subsection  (b) 
addresses  cases  in  which  the  offense  was 
committed  in  furtherance  of,  or  to  conceal,  an 
offense  covered  by  another  offense  guideline 
(e.g.,  theft,  fraud,  briber^',  revealing  trade 
secrets,  or  destruction  of  property). ".]] 

[[Option  2:  Section  2N2.1  is  deleted  iii  its 
entirety,  and  the  following  is  inserted  in 
,  lieu  thereof:     ■ 

"Section  2N2.1.  Violations  of  Statutes  and 
Regulations  Dealing  With  Any  Food.  Drug. 
Biological  Product.  Device,  Cosmetic,  or     - 
Agricultural  Product 
(a)  Base  Offense  Level:  6 
(bj  Special  Offense  Characteristics 

(1)  If  the  defendant  committed  the  offense 
after  a  prior  conviction  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  or  similar  state 
law,  increase  by  2  levels. 

(2)  If  the  offense  involved  violation  of  any 
judicial  or  administrative  order,  injunction, 
decree  or  process,  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level  10, 
increase  to  level  10. 

(3)  If  the  offense  created  or  involved  a 
public  health  risk  or  was  committed  with 
reckless  disregard  for  such  risk,  increase  by  4 
levels.  If  the  resulting  offense  level  is  less 
than  level  13.  increase  to  level  13. 
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"(c)  Cross  Reference 

(1)  If  the  offense  was  committed  in 
furtherance  of,  or  to  conceal,  an  offense 
covered  by  another  offense  guideline,  apply 
that  other  offense  guideline  if  the  resulting 
offense  level  is  greater  than  that  determined 
above. 

Commentary 

Application  Notes: 

1.  The  base  offense  level  assumes  a 
regulatory  violation.  If  only  negligence  was 
involved,  a  downward  departure  may  be 
warranted.  If  willful  conduct  was  involved, 
an  upward  departure  may  be  warranted.  See 
chapter  Five,  part  K  (Departures). 

2.  Subsection  (b)(l]  applies  to  offenders      ^ 
convicted  of  a  second  offense  under  21  U.S.C. 
333(a)(2),  which  is  a  felony,  and  to  offenders 
who  have  been  convicted  of  similar  state 
offenses. 

3.  The  term  'public  health  risk'  in 
subsection  (b)(3)  includes,  for  example,  the 
risk  of  illness,  adverse  side  effects,  or  allergic 
reaction.  It  also  includes  the  risk  that  affected 
persons  will  forego  needed  treatment. 
Subsection  (b)(3)  applies  to  such  risk  even  if 
the  adverse  consequences  are  of  short-term 
duration  or  not  particularly  grave.  If  the 
offense  involved  a  risk  of  particularly  serious 
bodily  injury  or  death,  an  upward  departure 
may  be  warranted. 

4.  If  death,  bodily  injury,  extreme 
psychological  injury  (other  than  as  a  result  of 
a  public  healtti  risk),  property  damage,  or 
monetary  loss  resulted,  an  upward  departure 
may  be  warranted.  See  chapter  Five,  part  K 
(Departures). 

5.  The  Commission  has  not  yet 
promulgated  a  guideline  for  violations  of  21 
U.S.C.  331  (t)  (the  Prescription  Drug  Marketing 
Act).".]] 

Reason  for  Amendment-  Option  1 
converts  the  "instruction"  in  Application 
Note  2  of  the  Commentary  to  a  cross 
reference  in  the  guideline  itself  to    \ 
conform  with  the  structure  of  the 
remainder  of  the  guidelines.  Option  2 
incorporates  Option  1,  but  in  addition 
provides  speciRc  offense  characteristics 
and  revised  commentary  to  distinguish 
the  different  circumstancies  under  which 
this  offense  can  be  committed. 

Section  2Q1.2    Mishandling  of 
Hazardous  or  Toxic  Substances  or 
Pesticides;  Recordkeeping,  Tampering, 
and  FalsificatTon 

10.  Proposed  Amendment  Section 
2Ql.2(b)(4}  is  amended  by  inserting  the 
following  at  the  end:  "Do  not  apply  this 
adjustment  if  an  adjustment  from  (b)(1) 
applies." 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  ihe  intent 
of  the  guideline  and  eliminate  "double- 
counting."  A  review  of  cases  sentenced 
under  this  guideline  indicates  that  some 
courts  have  increased  the  offense  level 
under  subdivision  (b)(1),  based  upon  a 
"discharge,  release,  or  emission" 
without  a  permit  or  in  violation  of  a 


permit  and  also  increased  the  offense 
level  under  subdivision  (b)(4),  because 
the  discharge,  release,  or  emission 

■occurred  "without  a  permit  or  in 
violation  of  a  permit."  Yet.  in  some 
cases,  the  "discharge,  release,  or 
emission"  is  not  a  violation  of  law 
unless  it  occurs  "without  a  permit  or  in 
violation  of  a  permit."  Accordingly,  it 
has  been  contended  that  applying  both 
of  these  subsections  in  the  same  case  is 
inappropriate  double-counting. 

Additional  Issues  for  Comment:  1.  In 
conjunction  with  this  amendment,  the 
Commission  is  reconsidering  the 
appropriate  adjustment  for  offenses 
involving  a  discharge,  release,  or 
emission  of  a  pollutant.  Currently,  the 
guideline  provides  a  4-level,  or  6-level 
increase  imder  subsections  (b)(1)(A)  and 
(b)(1)(B),  respectively.  Comment  is 
requested  on  whether  these  adjustments 
should  be  increased  by  2-4  levels  each 
to  provide  an  6  or  8  level  increase,  and  8 
or  10  level  increase,  respectively;  or 
whelliv,r  other  adjustments  shotild  be 
made  to  the  specific  characteristics  in 
subdivisions  (b)(1)  and  (b)(4)  to  address 
the  perception  of  double  counting. 
2.  If  the  proposed  amendment  is 
adopted,  a  comparable  amendment  to 
section  2Q1.3  (Mishandling  of  Other 
Environmental  Pollutants; 
Recordkeeping,  Tampering,  and 
Falsification)  may  be  warranted. 
Comment  is  requested  whether  the 
Commission  should  make  chtmges  in  the 
structure  and  specific  offense 
characteristics  of  section  2Q1.3 

.  consistent  with  any  changes  made  in 
section  2Q1.2. 

Section  2Q2.1    Specially  Protected  Fish, 
Wildlife,  and  Plants;  Snntggling  and 
Otherwise  Unlawfully  Dealing  in  Fish, 
Wildlife,  and  Plants 

11.  Proposed  Amendment:  Section 
2Q2.1(b)(l)  is  amended  by  deleting 
"involved  a  commercial  purpose"  and 
inserting  in  lieu  thereof  "was  (A) 
committed  for  pecuniary  gain  or  (B) 
involved  a  pattern  of  similar  violations". 

Section  2Q2.1(b)(2)  is  amended  by 
inserting  "(A)"  immediately  before 
"involved"  and  by  inserting  "or  (B) 
otherwise  created  a  significant  risk  of 
infestation  or  disease  transmission 
potentially  harmful  to  humans,  fish, 
wildlife,  or  plants"  immediately 
following  "law". 

Section  2Q2.1(b)(3)(B)  is  amended  by 
deleting  "a  quantity  of  fish,  wildlife,  or 
plants  that  was  substantial  in  relation 
either  to  the  overall  population  of  the 
species  or  to  a  discrete  subpopulation" 
and  inserting  in  lieu  thereof  "(i)  marine 
mammals  that  are  listed  as  depleted 
under  the  Marine  Mammal  Protection 
Act  (as  set  forth  in  50  CFR  216.15),  (ii) 


fish,  wildlife,  or  plants  that  are  listed  as 
endangered  or  threatened  by  the 
Endangered  Species  Act  (as  set  forth  in 
50  CFR  part  17),  or  (iii)  fish,  wildlife,  or 
plants  that  are  listed  as  endangered  in 
appendix  I  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  or  Flora  (as  set 
forth  in  50  CFR  part  23)". 

The  Commentary  to  section  2Q2.1  is 
amended  by  inserting  in  the  appropriate 
place  the  following: 

"Application  Notes: 

1.  An  offense  'committed  for  pecuniary 
gain'  includes  market  transactions,  l>arter 
transactions,  and  activities  designed  to 
increase  gross  revenue  or  reduce  losses  (e.g.. 
when  a  fanner  destroys  migratory  birds  to 
prevent  their  consumption  of  cereal  grains). 

2.  For  purposes  of  subsection  (b)(2),  the 
quarantine  requirements  include  those  set 
forth  in  9  CFR  part  92,  and  7  CFR  chapter  III. 

3.  For  purposes  of  subsection  (b)(3)(A), 
"market  value'  may  be  determined  from  any 
reliable  information  available.". 

The  Commentary  to  section  2Q2.1 
captioned  "Background"  is  amended  by 
deleting  "involved  a  commercial 
purpose"  and  inserting  in  lieu  thereof 
"was  committed  for  pecuniary  gain", 
and  by  deleting  "species  exceeded 
$2,000  or  the  offense  involved  a  quantity . 
of  fish,  wildlife,  or  plants  that  was 
substantial  in  relation  either  to  the 
-population  of  the  species  or  to  a  discrete 
subpopulation  of  the  species"  and 
inserting  in  lieu  thereof  "fish,  wildlife,  or 
plants  exceeded  $2,000,  or  involved 
certain  endangered,  threatened,  or 
depleted  species". 

Reason  for  Amendment:  This 
amendment  is  designed  to  strengthen 
the  deterrent  effect  of  the  sanctions  for 
violations  covered  by  this  guideline.  The 
amendment  expands  the  specific  offense 
characteristic  in  subsection  (b)(1)  to 
cover  other  categories  of  offenses  that 
appear  to  be  equally  serious  to  those 
committed  for  a  commercial  purpose.  In 
addition,  the  amendment  expands  the 
specific  offense  characteristic  in 
subsection  (b)(2)  to  cover  other 
comparable  types  of  risk  of  harm. 
Furihermore,  the  amendment  modifies 
the  specific  offense  characteristic  in 
subsection  (b)(3)  to  better  encompass 
the  types  of  cases  that  the  Commission 
intended  to  coven  experience  has 
shown  that  courts  have  had  difficulty 
applying  this  subsection. 

Additional  Issues  for  Comment:  1. 
Should  an  additional  specific  offense 
characteristic  be  added,  providing  for  a 
two-level  increase  if  the  offense 
involved  more  than  minimal  planning?  If 
so,  should  the  increase  be  an  alternative 
to,  or  in  addition  to,  the  increase  for  the 


98 


Federal  Register  /  Vol.  57.  No.  1  /  Thursday.  Janupry  2.  1992  /  NoUces 


specific  offense  characteristic  in  section 
2Q2.1(b)(lF 

2.  When  the  specific  offense 
characteristic  in  section  2Q2.1(b](l)  is 
apphcable,  should  the  magnitude  of  the 
increase  in  levels  be  greater?  If  sa 
should  there  be  a  three-level  or  a  four- 
level  increase? 


Chapter  Two,  Part  S— Money 
Laundering  and  Monetary  Transaction 
Repotting 

12.  Proposed  Amendment:  Section 
2S1.4  is  amended  in  the  title  by  inserting 
at  the  end  ";  Willful  Failure  to  File  Form 
8300;  Filing  False  Form  8300". 

The  Commentary  to  section  2S1.4 
captioned  "Statutory  Provision"  it 
amended  by  inserting  "26  U.S.C.  7203. 
7206;"  immediately  before  "31  U.S.C. 
5316";  and  in  the  caption  by  deleting 
"Provision"  and  inserting  in  lieu  thereof 
"Provisions". 

The  Commentary  to  section  2S1.4 
captioned  "Application  Notes"  is 
amended  by  deleting  "Note"  and     ■ 
inserting  in  lieu  thereof  "Notes",  and  by 
inserting  the  following  additional  note: 

"2.  Violations  of  26  U.S.C.  7203  and  7206 
are  covered  by  ttiis  offense  guideline  if  they 
involve  (A)  willfully  failing  to  file  a  Form 
^300  (a  willful  violation  of  26  U.S.C.  60501).  or 
(B)  willfully  filing  a  false  Form  8300.". 

Conforming  Amendments:  The 
Commentary  to  section  2S1.3  captioned 
"Statutory  Provisions"  is  amended  by 
deleting''*26  U.S.C.  7203  (if  a  willful  Jdlation 
of26U.S.C.e050l);". 

The  Commentary  to  sections  2Ti*=' 
2T1.4  and  Statutory  Index  are  amended 
to  reference  the  inclusion  of  certain 
violations  of  26  U.S.C.  7203  and  7206  in 
section  2S1.4. 

Section  3Dl.2(d)  is  amended  in  the 
second  paragraph  by  inserting  ",  section 
2S1.4"  immediately  following  "2S1.3". 

Reason  for  Amendment:  Certain 
violations  of  28  U.S.C.  7203  and  7206  are 
more  closely  comparable  to  violations 
covered  by  section  2S1.4,  added  in 
November  1991,  than  to  the  guidelines 
presently  referenced  to  these  violations. 
This  amendment  expands  the  title  and 
statutory  provisions  of  section  2S1.4  to 
cover  these  violations  and  maket 
conforming  revisions. 

Chapter  Two,  Part  T— Off enses 
Involving  Taxation 

13.  Proposed  Amendment:  Section 
2T1.1  is  amended  in  the  title  by  inserting 
";  Willful  Failure  to  File  Return,  Supply 
Information,  or  Pay  Tax;  Fraudulent  or 
False  Returns.  Statements,  or  Other 
Documents"  immediately  after 
"Evasion". 

Section  2Tl.l[a)  is  deleted  and  the 
following  is  inserted  in  lieu  thereof: 
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"(a)  Base  Offense  Level  (Apply  the 
Greater): 

(1)  I-evel  from  section  2T4.1  fTax  table) 
corresponding  to  the  tax  loss;  or 

(2)6. 

For  purposes  of  this  guideline,  the  'tax  loss' 
is  the  total  amount  of  tax  that  was  the  obiect 
of  the  evasion  or  fraud,  or  that  the  defendant 
owned  and  willfully  did  not  pay.". 

The  Commentary  to  section  ZTl.l 
captioned  "Statutory  Provision"  is 
amended  by  deleting  "Provision"  and 
inserting  in  lieu  thereof  "Provisions",  by 
deleting  '7201"  and  inserting  in  lieu 
thereof  "7201, 7203  {other  than  a  willful 
violation  of  26  U.S.C.  60501).  7206 
(except  7206(2]).  7207". 

The  Commentary  to  section  2T1.1 
captioned  "Application  Notes"  is 
amended  by  deleting  Application  Note 
1.  and  by  renumbering  Notes'  2,  3. 4, 5, 
and  6  as  Notes  1.  2.  3.  4.  and  5, 
respectively. 

The  Commentary  to  section  2T1.1 
captioned  "Application  Notes"  is 
amended  in  Note  1  (formerly  Note  2)  by 
deleting  "the  taxpayer  evaded  or 
attempted  to  evade"  and  inserting  in 
lieu  thereof  "was  the  object  of  the 
evasion  or  fraud,  or  that  the  defendant 
owned  and  willfully  did  not  pay",  and 
by  inserting  ttie  follcving  at  the  end: 

"In  typical  circumstances,  tax  loss  can  be 
calculated  as  indicated  in  the  following 
examples: 

If  the  offense  involved  improperly  claiming 
a  deduction  (i.e.,  an  item  that  t%duces  the 
amount  of  taxable  income)  or  an  exemption, 
or  causing  another  to  improperly  claim  a 
Seduction  or  exemption,  the  tax  loss  is  the 
amount  of  the  improper  deduction  or 
exemption  multiplied  by  the  applicable  tax 
ratefs). 

If  the  offense  involved  improperly  claiming 
a  tax  credit  (i.e..  an  item  that  reduces  the 
amount  of  tax  directly),  the  tax  loss  is  the 
amount  of  the  improper  tax  credit. 

If  the  offense  involved  filing  a  return  in 
which  gross  income  was  underreported.  there 
shall  be  a  rebuttable  presumption  that  the  tax 
loss  is  equal  to  the  underreported  income 
multipled  by  the  applicable  tax  rate(s). 

If  the  offense  involved  failing  to  file  a  tax 
return,  there  shall  be  a  rebuttable 
presumption  that  the  tax  loss  is  the  gross 
income,  minus  the  applicable  amount  for 
personal  exemption  and  the  amount  of  the 
applicable  standard  deduction,  multiplied  by 
the  applicable  tax  rate(s). 

If  the  oRense  involved  improperly  claiming 
a  deduction  designed  to  provide  a  basis  for 
tax  evasion  or  tax  fraud  in  the  future,  there 
shall  be  a  rebuttable  presumption  that  the  tax 
loss  is  the  amount  of  the  deduction  multipled 
by  the  applicable  tax  rate  for  the  tax  year  for 
whith  the  return  was  filed.". 

The  Commentary  to  section  2T1.1 
captioned  "Background"  is  amended  in 
the  first  paragraph  by  deleting  "evaded" 
and  inserting  in  lieu  thereof  "loss",  by 
deleting  "evasion"  the  first  time  it 
appears  and  inserting  in  lieu  thereof 


"tax  loss",  and  by  inserting  "or  tax 
fraud"  immediately  before  "increases,". 

The  Commentary  to  section  2T1.1 
captioned  "Background"  is  amended  in 
the  fourth  paragraph  by  deleting  the  first 
two  sentences,  and  in  the  fifth 
paragraph  by  deleting  the  last  sentence. 

The  Commentary  to  section  2T1.1 
captioned  "Background"  is  amended  in 
the  sixth  paragraph  by  inserting  "and 
tax  fi^ud"  immediately  following  "tax 
evasion",  by  inserting  "or  fraud" 
immediately  following  "the  evasion", 
and  by  deleting  the  last  sentence. 

Sections  2Tl,2  and  2T1.3  are  deleted 
in  their  entirety. 

Section  2T1.4{a)  is  amended  by 
deleting  "section  2T1.3"  and  by  inserting 
in  lieu  thereof  "Section  2T1.1". 

Section  2Tl.4(b)(l]  is  amended  by 
inserting  "(A)"  immediately  following 
"If.  and  by  inserting  "or  (B)  the 
defendant  was  in  the  business  of 
preparing  or  assisting  in  the  preparation 
of  tax  returns,"  immediately  before 
"increase  by  2  levels.". 

Section  2Tl.4(b}(3]  is  deleted. 

The  Commentary  to  section  2T1.4 
captioned  "Application  Notes"  is 
amended  by  deleting  Notes  3  and  4,  by 
renumbering  Application  Notes  1  and  2 
as  2  and  3,  respectively;  and  by  inserting 
the  following  as  Note  1: 

"1.  For  the  general  principles  underlying 
the  determination  of  tax  loss,  see  Application 
Note  1  of  the  Commentary  to  section  2T1.1 
(Tax  Evasion;  Willful  Failure  to  File  Return. 
Supply  Information,  or  Pay  Tax;  Fraudulent 
or  False  Returns,  Statements,  or  Other 
Documents).  In  certain  instances,  such  as 
promotion  of  a  tax  shelter  scheme,  the 
defendant  may  advise  other  persons  to 
violate  their  tax  obligations  through  filing 
returns  thatfnd  no  support  in  the  tax  laws.  If 
this  type  of  conduct  can  be  shown  to  have 
resulted  in  the  filing  of  false  returns 
(regardless  of  whether  the  principals  were 
aware  ai  their  falsity),  the  misstatements  in 
all  such  returns  will  contribute  to  one 
aggregate  'tax  loss.' ". 

The  Commentary  to  section  2T1.4 
captioned  "Application  Notes"  is 
amended  in  Application  Note  2 
(formerly  note  1)  by  inserting  "has  two 
prongs.  The  first  prong"  immediately 
after  "(b)(1)",  and  by  inserting  the 
following  as  the  last  sentence: 

"The  second  prong  applies  to  persons  who 
regularly  act  as  tax  preparers  or  advisers  for 
profit;  if  an  enhancement  from  this  prong  is 
applied,  do  not  apply  Section  3B1.3  (Abuse  of 
Position  of  Trust  or  Use  of  Special  Skill).". 

The  Commentary  to  Section  2T1.4 
captioned  "Background"  is  amended  by 
inserting  "and  those  who  mak§  a 
business  of  promoting  tax  fraud" 
immediately  following  "advisers" 
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and  by  deleting  "section  2T1.3"  and 
inserting  in  lieu  thereof  "section  2T1.1". 

Section  2T1.5  is  deleted  in  its  entirety. 

Section  2Tl.9(a)(l)  is  amended  by 
deleting  "section  2T1.3"  and  inserting  in 
lieu  thereof  "section  2T1.4". 

Section  2Tl.9(b)(l)  is  amended  by 
inserting  "to  impair,  impede,  or  defeat 
the  ascertainment,  computation, 
assessment,  or  collection  of  revenue" 
immediately  following  "violence". 

Section  2Tl.9(b)(2)  is  amended  by 
deleting  "impede  or  impair  the  Internal 
Revenue  Service  in  the  assessment  and" 
and  inserting  in  lieu  thereof  "impair, 
impede,  or  defeat  the  ascertainment, 
computations,  assessment,  or"  and  by 
inserting  the  following  as  the  last 
sentence: 

"Do  not,  however,  apply  this  adjustment  if 
an  adjustment  from  section  ZTl.4(b](l)  is 
applied.". 

The  Commentary  to  section  2T1.9 
captioned  "Application  Notes"  is 
amended  by  deleting  "section  2T1.3" 
and  inserting  in  lieu  thereof  "section 
2T1.4",  and  by  inserting  the  following 
additional  note:^ 

"4.  Subsection  (bl(2)  provides  an 
enhancement  where  the  conduct  was 
intended  to  encourage  persons,  other  than  the 
participants  directly  involved  in  the  offense, 
to  violate  the  tax  laws  (e.g.,  an  offense 
involving  a  'tax  protest'  group  that 
encourages  persons  to  violate  the  tax  laws,  or 
an  offense  involving  the  marketing  of 
fraudulent  tax  shelters.". 

Reason  for  Amendment:  This 
amendment  consolidates  and  clarifies 
the  guidelines  in  chapter  Two,  part  T, 
subpart  1,  thereby  eliminating  the 
confusion  that  has  arisen  in  some  cases 
regarding  which  guideline  section  was 
applicable.  In  addition,  this  amendment 
eliminates  the  anomaly  of  using  actual 
tax  loss  only  in  some  cases,  and  using 
an  amount  ^at  differed  from  actual  tax 
loss  in  other  cases.  Furthermore,  this 
amendment  clarifies  the  conditions 
under  which  the  speciRc  offense 
characteristics  of  section  2T1.9  are 
applicable  and  clarifies  the  relationship 
between  the  loss  calculation  under 
section  2T1.4  and  section  2T1.9. 

14.  Proposed  Amendment:  Section 
2Tl.l(b)(l)  is  amended  by  deleting 
"income  fexceeding  $10,000  in  any  year 
from  criminal  activity,  increase  by  2 
levels.  If'  and  inserting  in  lieu  thereof: 

"income: 

(A)  From  criminal  activity  involving  or 
related  to  the  manufacture,  importation,  or 
distribution  of  controlled  substances 
.(including  money  laundering),  increase  by  5 
levels;  if  the  resulting  offense  level  is  less 
than  level  17,  increase  to  level  17;  or 

B)  Exceeding  $ia000  in  any  year  from  any 
other  criminal  activity,  increase  by  2  levels; 
if 


Section  2Tl^(b)(l)  is  amended  by 
deleting  "income  exceeding  $10,000  in 
any  year  from  criminal  activity,  increase 
by  2  levels.  If'  and  inserting  in  lieu 
thereof: 

"income: 

(A)  From  criminal  activity  involving  or 
related  to  the  manufacture,  importation,  or 
distribution  of  controlled  substances 
(including  money  laundering),  increase  by  5 
levels:  if  the  resulting  offense  level  is  less 
than  level  17,  increase  to  level  17;  or 

(B)  Exceeding  SlO,000  in  any  year  from  any 
other  criminal  activity,  increase  by  2  levels: 
if. 

Section  2Tl.3(b)(l)  is  amended  by 
deleting  "income  exceeding  $10,000  in 
any  year  from  criminal  activity,  increase 
by  2  levels.  If  and  inserting  in  lieu 
thereof: 

"income: 

(A)  From  criminal  activity  involving  or 
related  to  the  manufacture,  importation,  or 
distribution  of  controlled  substances 
(including  money  laundering],  increase  by  5 
levels;  if  the  resulting^offense  level  is  less 
than  level  17,  increase  to  level  17;  or 

(B)  Exceeding  $10,000  in  any  year  from  any 
other  criminal  activity,  increase  by  2  levels; 
if. 

Section  2Tl.4(b)(l)  is  amended  by 
inserting  the  following  additional 
subdivision: 

"(4)  If  the  defendant  aided,  assisted, 
procured,  counseled,  or  advised  the  filing  of  a 
return  which  failed  to  report  or  to  correctly 
identify  the  source  of  income: 

(A)  From  criminal  activity  involving  or 
related  to  the  manufacture,  importation,  or 
distribution  of  controlled  substances 
(including  money  laundering),  increase  by  5 
levels;  if  the  resulting  offense  level  is  less 
than  level  17,  increase  to  level  17;  or 

(B)  Exceeding  $10,000  in  any  year  from  any 
other  criminal  activity,  increase  by  2  levels.  If 
the  resulting  offense  level  is  less  than  level 
12,  increase  to  level  12.". 

Reason  for  Amendment  This 
amendment  provides  an  enhancement 
including  a  minimum  base  off^-nse  level 
of  17,  for  tax  violations  the*  involve  or 
are  related  to  violations  of  the 
controlled  substance  laws.  This ' 
amendment  would  treat  such  offenses  in 
a  manner  similar  to  money  laundering 
offenses.  Under  the  proposed 
amendment  to  section  2T1.4,  persons 
who  procure  or  counsel  tax  fraud  that 
involves  unlawful  controlled  substance 
offenses  or  other  criminal  activity  would 
be  treated  the  same  as  those  who 
commit  such  offenses  directly. 

Chapter  Three— Adjustments,  Part  A — 
Victim-Related  Adjustments 

15.  Proposed  Amendment:  Chapter  3, 
part  A  is  amended  by  inserting  the 
following  additional  guideline  and 
accompanying  commentary: 


"Section  3A1.4.  Commission  of  Terrorist 
Crimes 

If  the  defendant  committed  a  felony  that 
involved,  or  was  intended  to  promote 
international  terrorism,  whether  committed 
within  or  outside  the  United  States,  increase 
by  3  levels. 

Commentary 

Application  Note: 

1.  If  the  offense  constituted  a  severe  threat 
to  national  security,  or  caused  death  or 
bodily  injury  not  taken  into  account  in  the 
offense  guideline,  an  upward  departure  may 
be  warranted.". 

Reason  for  Amendment:  This  section 
would  provide  an  enhancement  for 
terrorist  actions  involving  offenses  such 
as  explosives,  kidnapping,  weapons        ^ 
offenses,  passport  violations,  murder, 
robbery,  and  other  felony  offenses  that 
are  committed  to  promote  international 
terrorism. 

Chapter  Three,  Part  B— Role  in  the 
Offense 

Chapter  Two.  Part  D— Offenses 
Involving  Drugs 

16(A).  Proposed  Amendment:  The 
Introductory  Commentary  to  chapter 
Three,  part  B  is  amended  by  deleting  the 
third  sentence  of  the  first  paragraph. 

The  commentary  to  section  331 .2  is 
amended  by  inserting  the  following 
additional  note: 

"(4)  If  a  defendant  has  received  a  lower 
offense  level  by  virtue  of  being  convicted  of 
an  offense  significantly  less  serious  than 
warranted  by  his  actual  criminal  conduct,  a 
reduction  for  a  mitigating  role  under  this 
section  ordinarily  is  not  warranted  because 
such  defendant  ordinarily  is  not  substantially 
less  culpable  than  a  defendant  whose  only 
conduct  involved  the  less  serious  offense.  For 
example,  if  a  defendant  whose  actual 
conduct  involved  a  minimal  role  in  the 
distribution  of  25  grams  of  cocaine  (an 
offense  having  a  Chapter  Two  offense  level 
of  14  under  section  2D2.1)  is  convicted  of 
simple  possession  of  cocaine  (an  offense 
having  a  Chapter  Two  offense  level  of  6 
under  section  2D2.1),  no  reduction  for  a 
mitigating  role  is  warranted  because  the 
defendant  is  not  substantially  less  culpable 
than  a  defendant  whose  only  conduct 
involved  the  simple  possession  of  cocaine.". 

Reason  for  Amendment  This 
amendment  clari^es  a  situation  in  which 
a  defendant  is  not  ordinarily  eligible  for 
a  reduction  under  section  3B1.2 
(Mitigating  Role),  and  moves  existing 
language  from  the  Introductory 
Commentary  of  chapter  Three,  partB,  to 
the  Commentary  in  section  3B1.2. 
(B).  Proposed  Amendment.  The 
Commentary  to  section  3B1.1  is 
amended  by  insertiog  the  following 
additional  ilote: 

"4.  When  a  defendant,  who  otherwise 
would  merit  a  mitigating  role  reduction  under 
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section  3B1.2  (Mitigating  Role),  exercised 
limited  supervision  over  a  limited  number  of 
participants  with  equal  or  lesser  roles,  do  not 
apply  an  adjustment  from  this  section.  For 
example,  an  increase  inoffense  level  under 
this  section  would  not  be  appropriate  for  a 
defendant  whose  only  function  was  to 
offload  a  single  large  shipment  of  marijuana, 
and  who  supervised  other  offloaders  of  that 
shipment.  Instead,  consider  such 
circumstances  in  determining  the  appiropriate 
reduction  under  section  3B1.2  (Mitigating 
Role).  See  also  Application  Note  4  of  the 
Commentary  to  section  3B1.2  (Mitigating  ^ 
Role).". 

The  Commentary  lo  section  3B1.2  is 
amended  by  inserting  the  following 
addition»i  note: 

"4.  When  a  defendant  who  otherwise 
would  merit  a  mitigating  role  reduction  under 
section  3B1.2  (Mitigating  Role),  supervises  a 
number  of  participants  with  equal  or  lesser 
roles,  a  lesser  reduction  than  otherwise 
appropriate  ordinarily  is  warranted.  For 
example,  in  the  case  of  a  defendant  who 
would  have  qualified  for  a  minimal  role 
adjustment  but  for  his  supervision  of  other 
participants,  an  adjustment  for  minor  role, 
rather  the  minimal  role,  would  be 
appropriate.". 

Reason  for  Amendment:  This . 
amendment  clarifles  that  a  defendant 
who  otherwise  merits  a  mitigating  role, 
and  who  supervises  a  limited  number  of 
participants  of  equal  or  lesser  roles,  is 
not  subject  4o  an  aggravating  role 
enhancement.  Instead,  such 
circumstances  may  be  considered  in 
determining  whether  a  mitigating  role 
reduction  is  appropriate  under  section 
3B1.2. 

17(A).  Proposed  Amendment:  The 
Introductory  Commentary  to  chapter 
three,  part  B  is  amended  by  deleting  the 
first  sentence  of  the  second  paragraph 
and  inserting  in  lieu  thereof: 

"In  the  case  of  a  criminal  activity  involving 
more  than  one  participant,  section  3B1.1  or 
section  3B1.2  may  apply.  When  a  criminal 
activity  involves  only  one  participant,  or  only 
participants  of  roughly  equivalent  culpability, 
neither  section  3B1.1  nor  section  3B1.2  will 
apply.". 

Section  3B1.1  is  amended  by  deleting 
"follows:"  and  insertiqg  in  lieu  thereof 
"follows  (Apply  the  greatest):". 

Section  3Bl.l(a)  is  amended  by 
deleting  "five  or  more  participants,  or 
was  otherwise  extensive"  and  by 
inserting  in  lieu  thereof  "at  least  four   • 
other  participants'^ 

Section  3Bl.l(b/ is  amended  by 
deleting  "(but  not  an  organizer  or 
leader)  and  the  criminal  activity 
involved  five  or  more  participants  or 
was  otherwise  extensive"  and  inserting 
in  lieu  thereof  "of  at  least  four  other 
participants  in  a  criminal  activity". 

Section  3Bl.l(c)  is  amended  by 
deleting  "other  than  described  in  (a)  or 
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(b)"  and  inserting  in  lieu  thereof  "that 
involved  at  least  one  other  participant". 

The  Commentary  to  section  3B1.1 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  deleting  the 
second  sentence  and  inserting  in  lieu 
thereof  the  following  additional 
paragraphs: 

"\n  addition,  for  the  purposes  of  this 
guideline,  a  participant  ordinarily  includes 
any  person  who  plays  the  role  of  a 
participant,  even  if  such  person  is  not 
actually  criminally  responsible  for  the 
offense  (e.g.,  if  two  persons  were  recruited  to 
assist  in  transporting  marihuana,  they  would 
be  deemed  participants  even  if  they  were 
undercover  law  enforcement  agents  and, 
thus,  not  criminally  responsible  for  the 
offense).  However,  if  an  undercover  agent 
were  recruited  to  assist  in  transporting 
marihuana  andHhat  agent  recruited  three 
other  undercover  agents,  only  the  first 
undercover  agent  would  be  counted  as  a 
participant. 

Furthermore,  for  purposes  of  this  guideline, 
a  participant  includes  any  person  recruited  to 
play  a  ([significant)]  role  in  the  offense,  even 
though  their  lack  of  awareness  that  an 
offense  was  being  committed  is  a  bar  to  their 
criminal  liability  (e.g.,  a  person  recruited  to 
drive  the  getaway  car  from  a  robbery  who  is 
unaware  that  a  robbery  is  to  be  committed;  or 
a  person  expressly  hired  to  collect  money  for 
charitable  purposes,  who  is  unaware  that  a 
fraud  is  being  perpetrated).  Persons  such  as 
postal  employees,  messengers,  or  taxi  drivers 
who  are  performing  their  normal  duties,  and 
are  not  otherwise  criminally  responsible  for 
their  conduct,  are  not  included  under  this 
paragraph.". 

The  Commentary  to  section  3B1.1 
captioned  "Application  Notes"  is 
amended  by  deleting  Note  2. 

Section  3B1.4  is  deleted  in  its  entirety. 

Reason  for  Amendment:  This 
amendment  clarifies  the  definition  of 
participant  to  inlcude  the  defendant  and 
other  persons  who  are  criminally 
responsible.  "Participant"  also  includes, 
in  most  cases,  law  enforcement  officers, 
and  those  who  are  not  crifninally 
responsible  for  their  conduct  in  the 
offense  but  who  play  a  role  in  furthering 
the  offense,  even  if  unwitting.  The 
amendment  also  deletes  section  3B1.4, 
which  is  untitled,  and  is  inconsistent . 
with  the  remainder  of  the  guideline 
forqjat.  The  substance  of  the 
Commentary  to  section  3B1.4  is  more 
appropriately  placed  in  the  Introductory 
Commentary  to  this  part. 

Illustration  of  Chapter  Three,  Part  B,  as 
amended  by  Proposed  Amendment 
17(A) 

Part  B—Role  in  the  Offense 

Introductory  Commentary 

***** 

[When  an  offense  is  committed  by  more 
than  one  participant,  section  3B1.1  or  section 
3B1.2  (or  neither)  may  apply.]  In  the  case  of  a 


criminal  activity  involving  wore  than  one 
participant,  section  3B1.1  or  section  3B^  ? 
may  apply.  When  a  criminal  activity 
involves  only  one  participant,  or  only 
participants  ofmughly  equivalent 
culpability,  neither  section  3B1.1  or  section 
3B1.2  will  apply.  Section  3B1.3  may  apply  to 
offenses  committed  by  any  number  of 
participants. 

Section  3B1.1.  Aggravating  Role 

Based  on  the  defendant's  role  in  the 
offense,  increase  the  offense  level  as 
[follows:) /oZ/ows  (Apply  the  greatest): 

(a)  If  the  defendant  was  an  organizer  or 
leader  of  a  criminal  activity  that  involved 
[five  or  more  participants  or  was  otherwise 
extensive]  at  least  four  other  participants. 
increase  by  4  levels. 

(b)  If  the  defendant  was  a  manager  or 
supervisor  [(but  not  an  organizer  or  leader) 
and  the  criminal  activity  involved  five  or 
more  participants  or  was  otherwise 
extensive]  of  at  least  four  other  participants 
in  a  criminal  activity,  increase  by  3  levels. 

(c)  If  the  defendant  was  an  organizer, 
leader,  manager,  or  supervisor  in  any 
criminal  [other  than  described  in  (a)  or  (b)| 
that  involved  at  least  one  other  participant. 
increase  by  2  levels. 

Commentary 

Application  Notes: 

1.  A  "participant"  is  a  person  who  is 
criminally  responsible  for  the  commission  of 
the  offense,  but  need  not  have  been 
convicted.  (A  person  who  is  not  criminally 
responsible  for  the  commission  of  the  offense 
(e.g..  an  undercover  law  enforcement  officer) 
is  not  a  participant.) 

In  addition,  for  the  purposes  of  this 
guideline,  a  participant  ordinarily  includes 
any  person  who  plays  the  role  of  a 
participant,  even  if  such  person  is  not 
actually  criminally  responsible  for  the 
offense  (e.g.,  if  two  persons  were  recruited  to 
assist  in  transporting  marihuana,  they  would 
be  deemed  participants  even  if  they  were 
undercover  law  enforcement  agents  and. 
thus,  not  criminally  responsible  for  the 
offense).  However,  if  an  undercover  agent 
were  recruited  to  assist  in  transporting 
marihuana  and  that  agent  recruited  three 
other  undercover  agents,  only  the  first 
undercover  agent  would  be  counted  as  a 
participant. 

Furthermore,  for  purposes  of  this  guideline, 
a  participant  includes  any  person  recruited 
lo  ploy  a  {[significant]]  role  in  the  offense, 
even  though  their  lack  of  awareness  that  an 
offense  was  being  committed  is  a  bar  to  their 
criminal  liability  (e.g.,  a  person  recruited  to 
drive  the  getaway  car  from  a  robbery  who  is 
unaware  that  a  robbery  is  to  be  committed;    ' 
or  a  person  expressly  hired  to  collect  money 
for  charitable  purposes,  who  is  unaware  that 
a  fraud  is  being  perpetrated).  Persons  such  as 
postal  employees,  messengers,  or  taxi  drivers 
who  are  performing  their  normal  duties,  and 
are  not  otherwise  criminally  responsible  for 
their  conduct,  are  not  included  under  this 
paragraph. 

[2.  In  assessing  whether  an  organization  is 
"otherwise  extensive,"  all  persons  involved 
during  the  course  of  the  entire  o^ense'are  to 
be  considered.  Thus,  a  fraud  that  involved 
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only  three  participants  but  used  the 
unknowing  services  of  many  outsiders  could 
be  considered  extensive.) 
***** 

(Section  3B1.4.  In  any  other  case,  no 
adjustment  is  made  for  role  in  the  offense. 

Commentary 

Many  offenses  are  committed  by  a  single 
individual  or  by  individuals  of  roughly  equal 
culpability  so  that  none  of  them  will  receive 
an  adjustment  under  this  part.  In  addition, 
some  participants  in  a  criminal  organization 
may  receive  increases  under  section  3B1.1 
(Aggravating  Role)  while  others  receive 
decreases  under  section  3B1.2  (Mitigating 
Role)  and  still  other  participants  receive  no 
adjustment.] 

(B).  Proposed  Amendment  to  section 
3B1.1  (Aggravating  Role):  The 
Commentary  to  section  3B1.1,  captioned 
"Application  Notes."  is  amended  in 
Note  1  by  inserting  the  foliowipg 
additional  sentence  as  the  rirsfsentence; 

"This  adjustment  applies  only  when  the 
offense  is  committed  by  more  than  one 
participant.". 

Reason  for  Amendment:  This 
amendment  clarifies  that  this 
adjustment  is  restricted  to  cases  in 
which  the  defendant  participates  in  the 
commission  of  the  offense  with  at  least 
one  other  person  who  is  also  criminally 
responsible  for  the  commission  of  the 
offense. 

18(A).  Proposed  Amendment:  Section 
3B1.2  is  amended  by  deleting  "In  cases 
falling  between  (a)  and  (b),  decrease  by 
3  levels.". 

The  Commentary  to  section  3B1.2  is 
deleted  in  its  entirety  and  the  following 
notes  are  inserted  in  lieu  thereof: 

"1.  This  section  applies  only  in  the  case  of 
criminal  activity  involving  more  than  one 
participant.  "Participant"  is  defined  in  Note  1 
of  the  Commentary  to  section  3B1.1. 

[|2.  No  mitigating  role  adjustment  under 
this  section  shall  be  applied  to  a  defendant 
who.  in  connection  with  the  offense, 
threatened  the  use  of  force,  possessed  a 
dangerous  weapon,  or  caused  another  person 
to  threaten  the  use  of  force  or  possess  a 
dangerous  weapon.]] 

3.  Subsection  (a)  (Minimal  Role)  applies  to 
a  defendant  who  is  [[plainly  among  the  least 
culpable  of  the  participants  in  the  criminal 
activity]]  [[plainly  among  the  least  culpable 
when  compared  to  all  other  participants  who 
typically  participate  in  the  particular  type  of 
criminal  activity]].  [[It  is  intended  that  the 
downward  adjustment  for  a  minimal 
participant  be  restricted  to  a  narrow  group  of 
defendants  whose  function  in  the  criminal 
activity  and  whose  culpability  for  the  offense, 
relative  to  that  of  other  participants, 
indicates  that  such  defendants  are  plainly 
among  the  least  culpable.]] 

To  receive  a  reduction  under  subsection  (a) 
(Minimal  Role),  the  defendant  ((ordinarily)] 
shall  have: 

(a)  Only  performed  unskilled  or 
unsophisticated  tasks: 


(b)  No  proprietary  interest  in  the  criminal 
activity,  and  received  no  benefit  from  the 
criminal  activity,  other  than  a  [[fixed-fee]] 
payment  that  is  a  small  amount  both 
absolutely  and  in  comparison  to  the  expected 
profit  of  those  who  have  employed  the 
defendant.  '' 

(c)  No  [[significant]]  decision-making 
authority  in  the  criminal  activity: 

[1(d)  Participated  in  the  criminal  activity 
[[on  no  more  than  one  occasion]]  [[for  no 
more  than  a  short  period  of  time]];  and 

[[(e)  No  more  than  limited  knowledge  of  the 
scope  and  structure  of  the  criminal  activity 
and  of  the  criminal  conduct  of  the  more 
culpable  participants.]] 

[[Frequently,  such  defendants  will  have 
little  or  no  knowledge  of  the  scope  and 
structure  of  the  criminal  activity  or  of  the 
activities  of  the  more  culpable  participants.]] 

4.  In  a  controlled  substance  trafilcking 
offense  (any  offense  for  which  the  offense 
level  is  determined  under  section  2D1.1) — 

(a)  "No  proprietary  interest"  excludes  (1) 
any  defendant  who  owned  any  portion  of  the 
controlled  substance;  and  (2)  any  defendant 
who  financed  any  aspect  of  the  importation, 
manufacture,  cultivation,  transportation,  or 
distribution  of  the  controlled  substance; 

(b)  "No  [[significant]]  decision-making 
authority"  excludes  (1)  any  defendant  who 
sold,  negotiated  the  sale  of,  or  determined  the 
terms  of  a  sale  of  the  controlled  substance, 
(2)  any  defendant  who  exercised 
[[significant]]  decision-making  authority  with 
respect  to  the  importation,  manufacture, 
cultivation,  transportation,  or  distribution  of 
the  controlled  substance,  and  (3)  and 
defendant  who  exercised  control  of  the 
controlled  substance  for  a  significant  period 
of  time,  such  that  the  defendant  [(had  the 
ability  to  control]]  [[was  essential  to]]  the 
success  of  the  criminal  activity.  In  contrast, 
"no  [[significant]]  decision-making  authority 
in  the  criminal  activity"  includes  any 
defendant  who  did  not  exercise  control  over 
the  controlled  substance  for  any  significant 
period  of  time,  such  that  the  defendant  [[had 
the  ability  to  control]]  [[was  essential  to]]  the 
success  of  the  criminal  activity.  For  example, 
a  defendant  who  merely  offloaded  one  ship, 
or  permitted  use  of  a  residence  in  furtherance 
of  the  crinimal  activity  did  not  exercise 
control  over  the  controlled  substance  for  any 
significant  period  of  time. 

5.  Subsection  (b)  (Minor  Role)  applies  to  a 
defendant  who  is  [[significantly  less  culpable 
than  a  defendant  who  carried  out  the  same 
criminal  activity  without  assistance]] 
[[substantially  less  culpable  when  compared 
to  all  other  participants  who  typically 
participate  in  the  particular  type  of  criminal 
activity]], "hut  who  is  more  culpable  than  a 
minimal  role  participant.  This  subsection  may 
apply  to  a  defendant  who  meets  some  but  not 
all  of  the  criteria  for  a  minimal  role  reduction. 
[[For  example,  an  adjustment  for  minor  role, 
rathter  than  minimal  role,  may  be  appropriate 
for  a  defendant  who  otherwise  qualifies  for  a 
minimal  role  adjustment,  but  exercised 
sufficient  control  over  controlled  substances 
being  transported  so  as  not  to  merit  a 
minimal  role  adjustment.!)  Furthermore, 
sulwection  (b)  may  apply  to  a  defendant  who 
otherwise  meets  the  criteria  for  a  minimal 
role  adjustment  but  for  the  exercise  of  limited 


supervision  over  a  limited  number  of 
participants  who  also  had  minimal  roles  in 
the  offense. 

6.  Consistent  with  the  structure  of  the 
guidelines,  the  defendant  bears  the  burden  of 
persuasion  in  establishing  a  mitigating  role 
reduction.  In  determining  whether  a 
defendant  merits  a  mitigating  role 
adjustment,  the  court  should  base  its 
deterq^nation  of  role  on  the  totality  of  the 
circumstances.  Among  the  factors  to  be 
considered  are  the  apparent  sophistication  or 
lack  of  sophisticatior^of  the  defendant  or  the 
conduct,  evidence  conpeming  the  existence 
of  similar  criminal  conduct  by  the  defendant 
evidence  of  wealth  derived  fromxmknown  or 
illegal  sources,  and  the  quantity  of  controlled 
substances  with  which  the  defendant  was 
personally  involved. 

[[7.  In  a  controlled  substance  trafficking 
offense  (any  offense  covered  under  section 
2D1.1),  the  criminal  activity  to  be  considered 
is  the  trafficking  in  the  controlled  substance, 
not  merely  the  transportation  of  the 
controlled  substance  from  one  place  to 
another.  For  example,  in  the  case  of  a  person 
hired  to  drive  a  truck  containing  marihuana 
from  one  city  to  another,  the  defendant's  role 
is  to  be  considered  in  relation  to  the  criminal 
activity  of  drug  trafficking.  Therefore,  a 
transporter  may.  if  otherwise  qualified, 
receive  a  reduction  for  a  mitigating  role.]]". 

Reason  for  Amendment-  This 
amendment  more  clearly  specifies  the 
factors  that  the  court  should  consider 
when  determining  whether  a  defendant 
receives  a  mitigating  role  adjustment. 
This  amendment  also  clarines  that 
couriers  and  mules  by  virtue  of  the 
function  they  play  in  a  criminal  activity 
are  either  presumed  to  be  eligible  nor 
ineligible  for  a  mitigating  role  reduction. 
Such  defendants  must  otherwise  meet 
the  criteria  for  a  mitigating  role 
reduction  before  they  are  eligible  for 
such  adjustment. 

Ad^tional  Issues  for  Comment:  The 
Commission  requests  comment  on  the 
following  questions: 

(1)  Whether  mitigating  role 
adjustments  should  apply  in  cases  in 
which  the  defendant  is  substantially  less 
culpable  than  other  defendants  in  the 
same  case,  or  whether  the  adjustments 
should  apply  only  when  the  defendant  is 
substantially  less  culpable  than 
individuals,  whether  or  not  defendants, 
who  typically  participate  in  similar 
criminal  conduct? 

(2)  Whether  defendants  who  perform 
certain  functions  in  a  drug  activity  may 
be  eligible  for  a  mitigating  role 
adjustment  under  section  3B1.2  solely  by 
virtue  of  the  function  performed?  For 
example,  it  might  be  suggested  in 
commentary  to  section  3B1.2  that 
defendants  who  perform  the  fimctions  of 
offloader,  driver,  transporter,  or  lookout 
are  automatically  eligible  for  a  minor  or 
minimal  role  adjustment  or  are  eligible 
for  such  an  adjustment  if  certain  other 


102 


Federal  Register  /  Vol.  57.  No.  1  /  Thursday.  January  2.  1992  /  Notices 


factors  are  present.  The  Commission 
requests  comment  on  how  it  should 
identify  such  participants  and  how  to 
treat  a  defendant  who  performs  more 
than  one  function  in  the  offense. 

(3)  Conversely,  whether  defendants 
who  perform  certain  functions  in  a  drug 
activity  are,  by  virtue  of  the  importance 
of  the  function,  disqualified  from 
receiving  a  mitigating  role  adjustment, 
notwithstanding  the  fact  that  the 
defendant  may  have  received  a 
substantially  smaller  amount  of  money 
for  his  participation  than  other 
participants  and  may  have  exercised 
iittlf  decison-making  authority  in  the 
criminal  activity?  For  example,  some 
argue  that  because  one  who  transports 
controlled  substance.s  performs  a  crucial 
function  for  the  drug  trafficking  ring, 
that  person  should  not  receive  a 
mitigating  role  adjustment,  no  matter 
how  little  compensation  the  individual 
received,  for  an  offense  level  based  only 
on  the  quantity  of  controlled  substances 
transported. 

(4)  What  factors  should  be  considered 
in  determining  whether  to  give  a 
mitigating  role  reduction:  and  whether 
the  list  of  factors  provided  in  proposed 
application  note  1  is  adequate  or 
overinclusive? 

(5)  Whether  a  defendant  who 
otherwise  merits  a  mitigating  role 
adjustment  under  section  3B1.2  should 
bejirevented  from  receiving  that 
adjustment  where  the  defendant  has  not 
been  held  responsible  for  a  greater 
quantity  of  controlled  substances  than 
the  defendant  actually  trafficked  or 
aided  in  the  trafficking?  The 
Commission  also  requests  comment  on 
whether  such  a  restriction  should  apply 
only  to  defendants  whose  sole  function 
is  that  of  a  courier  or  mule. 

(6)  Conversely,  whether  a  defendant 
who  otherwise  does  not  merit  a 
mitigating  role  reduction  under  section 
3B1.2  solely  because  he  sold  small 
quantities  of  certain  controlled 
substances  should  be  permitted  to 
receive  that  mitigating  role  adjustment 
where  the  defendant  has  been  held 
responsible  for  a  greater  quantity  of 
controlled  substances  than  the 
defendant  actually  trafficked  or  aided  in 
tra^cking? 

(B).  Proposed  Amendment  to  section 
3B1.2  (Mitigating  Role):  The 
Commentary  to  Section  3B1.2  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"4.  In  addition  to  a  downward  adjustment 
for  a  minimal  participant,  a  downward 
departure  may  b«  warranted  on  the  ground 
tiiat  minimal  participation  exists  to  a  degree 
not  contemplated  by  the  guidelines.  For 
example,  a  downward  departure,  in  addition 
to  a  downward  adjustment  for  a  minimal 
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participant,  may  be  warranted  in  a  case 
where  the  offense  level  as  applied  to  a 
defendant  has  been  extraordinarily  magnified 
by  a  circumstance  that  bears  little  relation  to 
the  defendant's  role  in  the  offense.". 

Reason  for  Amendment:  This 
amendment  provides  expressly  that  a 
court  may  depart  below  the  applicable 
guideline  range  when  it  determines  that 
a.  defendant's  minimal  participation 
exists  to  a  degree  not  taken  into 
consideration  by  the  Sentencing 
Commission. 

19.  Proposed  Amendment:  Section 
2Dl.1(b)  is  amended  by  inserting  the 
following  additional  subdivisions: 

llOption  1: 

"(3)  If  the  defendant  was  a  minimal 
participant,  decrease  by  4  levels,  but  if  the 
offense  involved — 

(A]  Only  marijuana,  hashish,  hashish  oil.  a 
Schedule  I  or  II  Depressant,  or  a  Schedule  III, 
IV.  orV  substance,  in  no  event  shall  the ' 
offense  level  be  greater  than  level  ||16-26]j: 
or 

(B)  Any  other  controlled  substance,  in  no 
event  shall  the  offense  level  be  greater  than 
level  ||20-32jj. 

(4)  If  the  defendant  was  a  minor 
participant,  decrease  by  2  levels,  but  if  the 
offense  involved — 

(A)  Only  marijuana,  hashish,  hashish  oil.  a 
Schedule  I  or  II  Depressant,  or  a  SchVdule  III, 
IV,  or  V  substance,  in  no  event  shall  the 
offense  level  be  greater  than  level  (122-28)]; 
or 

(B)  Any  other  controlled  substance,  in  no 
event  shall  the  offense  level  be  greater  than 
level  ([26-34l|.".)j 

((Option  2: 

"(3)  If  the  defendant  was  a  minimal 
participant,  decrease  by  4  levels,  but  in  no 
event  shall  the  offense  level  be  greater  than  . 
level  (|16-32j|. 

(4)  if  the  defendant  was  a  minor 
participant,  decrease  by  2  levels,  but  in  no 
event  shall  the  offense  level  be  greater  than 
level  ([22-341I."]] 

((Option  3: 

"(3)  If  the  defendant  was  a  minimal 
participant,  decrease  by  4  levels,  but  in  no 
event  shall  the  offense  level  be  greater  than 
level  ([16-32)|."j| 

([Options  1  and  2: 

The  Commentary  to  section  2D1.1 
captioned  "Application  Notes"  is  amended 
by  adding  the  following  additional  note: 

"15.  Do  not  apply  an  adjustment  from 
section  3B1.2  (Mitigating  Role]  if  the  offense 
level  is  adjusted  under  subsection  (b)(3)  or 
(b)(4).".Il 

((Option  3: 

The  Commentary  to  section  2D1.1 
captioned  "Application  Notes"  is  amended 
by  adding  the  following  additional  note: 

"15.  Do  not  apply  an  adjustment  from 
section  3B1.2  (Mitigating  Role]  is  the  offense 
level  is  adjusted  under  subsection  (b)(3).".]] 

Reason  for  Amendment:  This        »i... 
amendment  limits  the  offense  level  to 
which  a  minor  or  minimal  participant  in 
drug  cases  is  exposed.  Some  argue  that, 
with  regard  to  extremely  large  quantities 


of  drugs,  using  the  weight  of  the 
substance  to  determine  the  offense  level 
of  a  minor  or  minimal  participant 
overstates  the  culpability  of  that 
participant.  Some  also  argue  that  the 
current  4-level  reduction  may  be 
inadequate  to  counter  the  impact  of  a 
quantity-driven  offense  level. 

Additional  Issues  for  Comment:  The 
Commission  requests  comment  on  this 
amendment  and  on  possible  variations 
of  the  amendment,  as  suggested  by  the 
following  questions: 

(l}(a)  Should  the  same  offense  level 
cap  apply  to  minor  and  minimal  role 
offenders? 

(b)  Should  the  same  offense  level  cap 
apply  to  marijuana  (and  similar 
substances]  as  applies  to  other 
controlled  substances  (such  as  heroin, 
cocaine,  and  crack  cocaine]?  On  what 
criteria  should  the  Commission  make  a 
distinction  between  types  of  substances 
for  purposes  of  determining  an 
appropriate  offense  level  cap? 

(2]  Should  the  offense  level  cap  limit 
the  sentence  imposed  (e.g.,  no  greater 
than  [[120]]  months]  or  limit  the 
guideline  offense  level  to  be  applied 
(e.g.,  no  greater  than  level  [[32]])? 

(3)  With  regard  to  mitigating  role 
participants,  should  one  offense  level 
cap  be  selected  for  a  particular 
substance  (e.g..  a  level  32  for  cocaine 
offenses)  or  should  two  offense  level 
caps  be  available,  with  the  cap  to  be 
determined  based  on  the  mandatory 
minimum  penalty  to  which  the   . 
defendant  is  subject  as  a  result  of  the 
quantity  of  drugs  with  which  the 
defendant  is  involved?  For  example, 
with  two  offense  level  caps,  a  defendant 
involved  with  a  quantity  of  less  than  5 
kilograms  of  cocaine  could  be  subject  to 
an  offense  level  cap  of  26  (or  a 
sentencing  cap  of  60  months)  and  a 
defendant  involved  with  a  quantity  of  5 
or  more  kilograms  of  cocaine  could  be 
subject  to  an  offense  level  cap  of  32  (or 
a  sentencing  cap  of  120  months}?  Would 
the  use  of  two  such  caps  create  an 
undesirable  "cliff  effect?  For  example, 
a  defendant  involved  with  4.9  kilograms 
of  cocaine  might  be  subject  to  a  5-year 
sentencing  cap,  whereas  a  defendant 
involved  with  5  kilograms  of  cocaine 
would  be  subject  to  a  10-year  cap:  a  5- 
year  difference  in  sentence  may  be 
based  on  a  difference  in  quantity  of  100 
grams  of  cocaine. 

(4)  To  what  extent  do  mandatory 
minimum  sentencing  statutes,  on  which 
the  Commission  has  set  its  base  offense 
levels  for  drug  offenses,  farther 
influence  the  Commission's 
consideration  of  these  possible 
amendments?  Some  argue  that 
congressional  intent  is  clearer 
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concerning  the  determination  of  the 
amount  of  drugs  that  triggers  a 
mandatory  sentence  for  substantive 
o^enses  than  it  is  with  regard  to  this 
same  determination  in  the  context  of 
conspiratorial  offenses.  Accordingly, 
should  there  be  di^erent  offense  level 
caps,  depending  on  whether  the 
defendant's  accountability  for  a  quantity 
of  drugs  is  based  on  conspiratorial  or 
substantive  conduct?  How  could  such  a 
distinction  be  articulated? 

(5)  Should  an  amendment  capping  the 
offense  level  of  mitigating  role  offenders 
be  available  only  to  defendants  with  a 
Criminal  History  Category  of  I? 
Category  I  or  II?  Or,  should  it  be 
available  only  to  Category  I  or  II 
defendants  who  have  no  prior  drug 
trafficking  conviction? 

(6)  Should  an  alternative  to  an  offense 
level  cap  be  considered  such  that  at  high 
base  offense  levels  the  reduction  for 
minimal  role  is  greater  than  4  levels,  and 
for  minor  role,  greater  than  2  levels? 

(7)  Should  this  amendment  modify 
section  2D1.1  (Manufacturing,  Importing,' 
Exporting,  or  Trafficking)  or  section 
3B1.2  (Mitigating  Role)? 

^      20.  Proposed  Amendment:  [[Option  1: 
Section  2D1.8  is  deleted  in  its  entirety. 

■  The  Commentary  to  section  2D1.1 
captioned  "Statutory  Provisions"  is 
amended  by  inserting  "856,"  before 
"960(a).".]] 

[[Option  2:  Section  2Dl.8(a)  is  deleted 
and  the  following  section  inserted  in  lieu 
thereof: 

"(a)  Base  Offense  I>evel 

(1)  The  offense  level  from  the  table  in 
section  2D1.1  applicable  to  the  underlying 
controlled  substance  offense,  except  as 
provided  below. 

(2)  If  the  defendant  had  no  role  in  the 
underlying  controlled  substance  offense  other 
than  renting  or  allowing  use  of  a  premises, 
the  offense  level  shall  be  4  levels  less  than 
the  offense  from  section  2D1.1  applicable  to 
the  underlying  controlled  substance  offense, 
but  not  greater  than  level  |[16j].". 

The  Commentary  to  section  2D1.8 
captioned  "Application  Note"  is 
amended  by  deleting  Note  1  and 
inserting  the  following  note  in  lieu 
thereof:  s 

"1.  Do  not  apply  an  additional  adjustment 
under  section  3B1.2  (Mitigating  Role)  if  the 
offense  level  is  determined  under  subsection 
(a)(2).".)] 

[[Option  3:  Section  201.8(a)  is  deleted 
and  the  following  section  inserted  in  lieu 
thereof: 

"(a)  Base  Offense  Level  (Apply  the 
greatest): 

(1)  The  offense  level  from  the  table  in 
section  2D1..1  applicable  to  the  underlying 
controlled  substance  offense; 

(2)  1(16]] .".)) 


Reason  for  Amendment:  Currently,  this 
guideline,  which  provides  for  a  base 
offense  level  of  16  without  regard  to  the 
quantity  of  drugs  involved  in  the 
offense,  can  produce  what  appear  to  be 
anomaloiis  results.  A  defendant  who 
allows  less  than  250  grams  of  marijiiana 
to  be  sold  from  his  apartment  is 
assigned  a  base  offense  level  of  16  if 
convicted  under  21  U.S.C.  856;  if  he  had 
been  convicted  of  actual  distribution,  he 
would  have  been  assigned  a  base 
offense  level  of  6.  In  contrast,  a 
defendant  who  allowed  the  use  of  a 
premises  to  sell  300  kilograms  of  heroin 
would  also  be  assigned  an  offense  level 
of  16  under  the  current  guideline.  Each 
option  determines  the  offense  level  by 
reference  to  section  2D1.1.  Option  1 
pr0vide9.no  maximum  or  minimum 
offense  level.  Option  2  provides  a 
maximum  offense  level  16  where  the 
defendant  has  no  role  other  than  to  rent 
or  allow  the  use  of  a  premises.  Option  3 
provides  a  minimum  offense  level  16  for 
every  case. 

Section  3C1.2.  Reckless  Endangerment 
During  Fli^t 

21.  Issue  for  Comment:  The  sentencing 
Conunission  requests  comment  on 
whether  section  3C1.2  adequately 
accounts  for  and  punishes  the  full  range 
of  behavior  to'which  it  is  applicable. 
More  specifically,  should  the  guideline 
incorporate  a  floor  offense  level  for 
creating  a  substantial  risk  of  death  or 
serious  bodily  injury  (e.g.,  a  level  from 
12  to  15).  with  additional  enhancements 
(e.g.,  2  levels  each)  for  physical  injury, 
serious  physical  injury,  or  if  death 
results?  Or,  should  a  cross  reference  to 
another  guideline  be  used  in  lieu  of,  or  in 
conjunction  with,  the  above? 

Chapter  Three,  Part  D— Multiple  Counts 

22.  Issue  for  Comment:  The 
Commission  seeks  comment  regarding 
amendment  of  the  multiple  count  rules. 
In  certain  situations,  multiple  counts  of 
conviction  do  not  result  in  an  increase  in 
guideline  range;  for  example,  when  one 
count  embodies  conduct  treated  as-a 
specific  offense  characteristic,  or 
adjustment  to,  the  guideline  applicable 
to  the  other  count,  or  when  there  is  a 
difference  of  nine  or  more  levels 
between  the  counts.  The  Commission 
seeks  cominent  as  to  the  current 
structure  and  the  court's  ability  to  ' 
choose  a  point  in  the  guideline  range  is 
adequate  in  these  cases,  or  where 
section  3D1.2  should  be  modified  and,  if 
so,  in  what  manner. 

For  example,  section  3D1.4  instructs 
the  user  to  disregard  any  group  of 
closely  related  counts  that  is  nine  or 
more  levels  less  serious  than  the  group 
with  the  highest  offense  level.  Thus, 


when  counts  of  conviction  include 
serious  offenses  and  significantly  less 
serious  ones,  the  lesser  ones  do  not 
contribute  toward  the  determination  of 
the  guideline  range.  For  example,  a  drug 
count  with  a  high  offense  level  and  a 
theft  count  relating  to  a  relatively  small 
theft  would  result  in  a  guideline  range 
no  different  from  the  range  that  would 
result  from  the  drug  count  alone  if  the 
two  offenses  were  nine  or  more  levels 
apart. 

Another  example  concerns  the  tax 
evasion  guideline,  section  2Tl.l(b)(l). 
This  guideline  includes  a  specific 
offense  characteristic  that  provides  that, 
if  the  defendant  failed  to  report  or  to 
correcUy  identify  the  source  of  income 
exceeding  $10,000  fBom  criminal  activity, 
a  two-level  increase  results.  Assuming 
there  were  also  a  count  of  conviction  for 
a  drug  offense,  the  grouping  rule  cited 
above  operate  to  group  the  tax  evasion 
and  drug  count.  The  offense  level  for  the 
count  of  conviction  relating  to  the  drug 
offenses  is  likely  to  exceed  the  offense 
for  the  tax  evasion  count.  Therefore,  the 
offense  level  for  the  group  of  closely 
related  counts  would  be  that  for  the 
drug  offense. 

Chapter  Three,  Part  E— Acceptance  of 
Responsibility 

23.  Propose'd  Amendment:  [[Option  1: 
Section  3El.l(a)  is  amended  by  deleting 
"his  criminal  conduct"  and  inserting  in 
lieu  thereof  "the  offense  of  conviction 
and  relevant  conduct". 

The  Commentary  to  section  3E1.1 
captioned  "Application  Notes"  is 
amended  in  Note  1(c)  by  deleting 
"related"  and  inserting  in  lieu  thereof 
"relevant". 

The  Commentary  to  section  3E1.1 
captioned  "Application  Notes"  is 
amended  in  Note  3  by  deleting  "and 
related  conduct"  and  inserting  in  lieu 
thereof  "of  conviction  and  relevant 
conduct". 

The  Background  to  section  3E1.1  is 
amended  by  deleting  "and  related 
conduct"  and  inserting  in  lieu  thereof 
"of  conviction  and  relevant  conduct".]] 

[[Option  2:  Section  3El.l(a)  is 
amended  by  inserting  the  following 
immediately  before  the  period  at  the  end 
of  the  sentence  "if  the  offense  level 
determined  above  is  level  29  or  less;  and 
3  levels  if  the  offense  level  determined 
above  is  level  30  or  greater".]]  '' 

[[Option  3:  Subsections  (a),  (b).  and  (c) 
of  section  3E1.1  are  deleted  and  the 
following  is  inserted  in  lieu  thereof: 

"(a)  If  the  defendant — 

(1)  Is  convicted  upon  a  plea  of  guilty  or 
nolo  contendere  entered  prior  to  the  opening 
of  the  government's  case  at  trial,  or 
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(2)  Truthfully  admits  his  involvement  in  the 
offense  of  conviction  prior  to  adiudication  of 
guilt,  while  exercising  his  constitutional  right 
to  a  trial  to  assert  and  preserve  issues  not 
related  to  factual  guilt, 
reduce  the  offense  level  by  2  levels. 

(b)  If  the  defendant— 

|((1)  Truthfully  admits  involvement  ii>  i'lie 
offense  of  conviction  and  relevant  conduct 
and,)| 

(2)  Demonstrates  full  acceptance  of 
responsibility  by  taking  timely  affirmative 
steps  such  as: 

11(a)  Truthful  admission  of  involvement  in 
the  offense  of  conviction  and  lelcvanl 
conduct))  I 

(a)  Voluntary  payment  of  restitution  prior 
to  adjudication  of  guilt;  | 

(b)  Voluntary  assistance  to  authorities  in 
the  recovery  of  the  fruits  and 
instrumentalities  of  the  offense:  , 

(c)  Voluntary  and  full  cooperation  with 
authorities  in  the  prosecution  and  sentencing 
of  the  offense; 

(d)  Voluntary  resignation  from  the  office  or 
position  he'd  during  the  commission  of  the 
offense;  or 

(e)  Voluntary  surrender  to  authorities 
promptly  after  the  commission  of  offense; 
reduce  the  offense  level  by  one  level. 

■  (c)  If  section  3E1.1(a)  am)  (b)  apply,  reduce 
the  offense  level  by  3  levels.". 

The  Commentary  to  section  3E1.1 
captioned  "Application  Notes"  is 
amended  by  deleting  Notes  1, 2,  and  3 
and  inserting  in  lieu  thereof: 

"1.  Section  3E1.1  provides  for  a  1,  2.  or  3 
level  reduction.  The  3-level  reduction  is 
intended  for  the  defendant  who  enters  a  plea 
in  a  timely  fashion,  admits  his  involvement  in 
the  offense,  and  demonstrates  additional 
affirmative  acts  of  acceptance  ol 
responsibility. 

2.  Section  3El.1(a)(2)  is  intended  to  apply  in 
the  rare  situation  where  the  defendant  admits 
his  involvement  in  the  offense  of  conviction 
prior  to  adjudication  of  guilty,  but  exercises 
his  constitutional  right  to  trial  for  reasons 
unrelated  of  contesting  factual  guilt  (e.g..  l(to 
challenge  admissibility  of  evidence  necessary 
to  prove  guilt]]  to  challenge  the- 
constitutionality  of  a  statute  ordiallenge  the 
applicability  of  a  statute  to  his  conduct,  to 
assert  conduct  which  would  demonstrate  that 
the  defendant  should  not  be  held  responsible 
for  the  offense  (self-defense  motive)  to 
demonstrate  the  absence  of  the  intent  to 
commit  the  offense  or  the  absence  of 
knowledge  that  the  conduct  would  constitute 
the  offense  at  the  time  that  the  offense  was 
committed).  > 

3.  The  2-  or  3-level  reduction  is  not 
intended  to  apply  to  a  defendant  who  puts 
the  government  to  its  burden  of  proof  at  trial 
by  denying  the  essential  factual  elements  of 
guilt  is  convicted,  and  only  then  admits  guilt. 
However,  such  a  defendant  could  qualify  for 
the  1-level  reduction  as  set  forth  in  section 
SEl.l^).". 

The  Commentary  to  section  3E1.1 
captioned  "Application  Notes"  is 
amended  in  the  second  sentence  of  Note 
4  by  inserting  "(b)  (1)  and  (2)r' 
immediately  following  "3E1.1". 


The  Commentary  to  section  3E1.1 
captioned  "Application  Notes"  is 
amended  by  renumbering  Note  5  as  6, 
and  by  inserting  the  following  as  Note  5: 

"5.  Jn  determining  whether  a  defendant 
demonstrates  'voluntary  and  full 
cooperation,'  as  used  in  section  (b)(2)(c), 
appropriate  considerations  include:  (a)  the 
defendants  cooperation  with  the  government 
that  is  insufficient  to  merit  a  motion  by  the 
government  for  a  substantial  assistance 
departure,  and  (b)  the  defendant's 
cooperation  with  the  court  and  with  the  pre- 
trial and  probation  officers  in  the  execution 
of  their  duties.**.)] 

([Option  4:  Subsections  (a),  (b),  and  (c) 
of  section  3E1.1  are  deleted  and  the 
following  is  inserted  in  lieu  thereof: 

"(a)  If  more  than  one  of  the  following 
applies,  use  the  greatest: 

(1)  If  the  defendant  cleariy  demonstrates  a 
recognition  and  afrirmative  acceptance  of 
responsibility  for  his  offense  in  a  timely 
manner,  decrease  the  offense  level  by  3 
levels;  or 

(2)  If  the  defendant  is  convicted  upon  a 
plea  of  guilty  or  nolo  contendere  entered 

'  prior  to  the  opening  of  the  government's  case 
at  trial,  decrease  the  offense  level  by  2 
ievelslj;  or 

(3)  If  thedefendant  is  convicted  upon  the 
plea  of  guilty  or  nolo  contendere  after  the 
opening  of  the  government's  case  at  trial, 
decrease  the  offense  levely  by  1  levelj). 

(b)  A  defendant  may  be  given 
consideration  under  subsection  (a)(1)  without 
regard' to  whether  his  conviction  is  based 
upon  a  guilty  plea  or  a  finding  of  guilt  by  the 
court  or  jury,  or  the  practical  certainty  of 
conviction  at  trial.  Entry  of  a  plea  of  guilty 
prior  to  the  opening  of  the  government's  case 
at  trial  is  not  in  itself  sufficient  to  warrant  a 
reduction  under  subsection  (a)(1).". 

The  Commentary  to  section  3E1.1 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  deleting  "this 
provision"  and  inserting  in  lieu  thereof 
"an  adjustment  under  section 
3El.l(a)(l)",  and  by  deleting  "related" 
and  inserting  in  lieu  thereof  "relevant". 

The  Commentary  to  section  3E1.1 
captioned  "Application  Notes"  is 
amended  in  Note  2  by  deleting  "This- 
adjustment"  and  inserting  in  lieu  thereof 
"section  3El.l(a)  {!)". 

The  Commentary  to  section  3E1.1 
captioned  "Application  Note^"  is 
amended  in  Note  3  by  deleting  "related" 
and  inserting  in  lieu  thereof  "relevant", 
and  by  deleting  "this  section"  and 
inserting  in  lieu  thereof  "section 
3El.l(a)(l)". 

The  Commentary  to  section  3E1.1 
captioned  "Application  Notes"  is 
amended  in  Note  4  by  inserting 
immediately  before  the  period  at  the  end 
of  the  first  sentence  "under  subsection 
(a)(1)",  and  in  the  secondsentence  by 
deleting  "3E1.1"  and  inserting  in  lieu 
thereof  "3El.l(a)(l)". 


The  Commentary  to  section  3E1.1 
captioned  "Ai^lipation  Notes"  is 
amended  by  renumbering  Note  5  as 
Note  6  and  by  inserting  the  following 
additional  note  as  Note  5: 

"5.  Subsection  (a)(2)  applies  to  a  defendant 
who  is  convicted  upon  a  plea  of  guilty  or  nolo 
contendere  entered  prior  to  the  opening  of  the 
government's  case  at  trial  (including  a 
conditional  plea  under  Rule  ll|a)(2)  of  the 
Rules  of  Criminal  Procedure),  but  does  not 
qualify  for  a  reduction  under  subsection 
(a)(1).  Such  defendants  have  ensured  the 
certainty  of  their  just  punishment  in  a  timely 
manner  and.  therefore,  are  appropriately 
provided  a  2-level  reduction. 

llSubsection  (a)|3)  applies  to  a  defendant 
who  is  convicted  upon  a  plea  of  guilty  or  nolo 
contendere,  but  does  not  qualify  for  a 
reduction  under  either  subsection  (a)  (1)  or      s 
(2).  Such  defendants  have  ensured  the 
certainty  of  their  just  punishment  and, 
therefore,  appropriately  are  provided  a  1- 
level  reduction.**.)] 

The  Commentary  to  section  3E1.1 
captioned  "Background"  io  uiaended  by 
deleting  "related"  and  inserting  in  lieu 
thereof  "relevant",  by  inserting  "under 
subsection  (a)(1)"  immediately  following 
"lower  offense  level"  and  by  inserting  . 
the  following  additional  sentence  at  the 
end: 

"Lesser  reductions  are  provided  under 
subsection  (a)(2)  {[or  (3)]|  to  a  defendant 
who,  although  not  qualifying  for  a  reduction 
under  subsection  (a)(1),  nevertheless  has 
ensured  the  certainty  of  his  just  punishment 
by  entering  a  plea  of  guilty  or  nolo 
,  contendere.". 

Conforming  Amendment:  Section 
6Bl.2(a)  is  amended  by  deleting 
"statutory  purposes  of  sentencing"  and 
inserting  in  lieu  thereof  "sentencing 
guidelines". 

The  Commentary  to  section  6B1.2  is 
amended  in  the  first  paragraph  by 
deleting:  "This  section  makes  clear  that 
a  court  may  accept  a  plea  agrejement 
provided  that  the  judge  complies  with 
the  obligations  imposed  by  Rule  11(e), 
Fed.  R.  Crim.  P.  A  judge"  and  inserting 
in  lieu  thereof  "The  court",  and  by 
inserting,  immediately  before  "This 
requirement",  the  following: 

"A  defendant  who  enters  a  plea  of  guilty  or 
nolo  contendere  prior  to  the  opening  of  the 
govemm^t*s  case  at  trial  ensures  a 
reduction  in  offense  level  by  2  levels  under 
section  3E1.1  (Acceptance  of  Responsibility). 
Further  reductions  in  sentences  due  to  plea 
agreements  will  tend  to  undermine  the 
system  ol  sentencing  guidelines  and  should 
be  avoided.". U 

Reason  for  Amendment-  Option  1 
provides  expressly  that  a  defendant  be 
required  to  accept  responsibility  for  the 
o^ense  df  conviction  and  all  relevant 
conduct.  With  respect  to  Option  1,  the 
Commission  solicits  comment  on 
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whether  "the  ol^ense  of  (k)nviction  and 
all  relevant  conduct"  is  the  appropriate 
scope  of  consideration  for  acceptance  of 
responsibility;  whether  the  scope  should 
be  broader,  i.e.,  the  offense  of  conviction 
and  all  related  conduct  (all  conduct 
connected  with  the  conduct  constituting 
the  offense  of  conviction  whether  or  not 
it  is  within  the  parameters  of  relevant 
conduct);  or  whether  the  scope  slfbuld 
be  narrower,  i.e.,  restricted  to  the 
offense  of  conviction. 

Option  2  provides  a  greater  reduction 
for  acceptance  of  responsibibty  for 
cases  with  offense  levels  of  30  or 
greater.  The  Commission  solicits 
comments  on  the  appropriateness  of 
providing  a  greater  reduction  at  higher 
offense  levels,  and  if  so,  whether  the 
three  level  reduction  should  begin  at 
offense  level  30  or  at  a  lower  or  higher 
offense  level. 

Option  3  provides  a  broader  range  of 
adjustments  for  acceptance  of 
responsibility.  Under  this  option,  a 
defendant  receives  a  two-level  reduction 
under  subsection  (a)  if  he  is  convicted 
upon  a  plea  of  guilty  or  nolo  contendere 
entered  prior  to  the  opening  of  the 
government's  case  at  trial,  or  truthfully 
admits  his  involvement  in  the  offense  of 
conviction  prior  to  adjudication  of  guilt, 
while  exercising  his  constitutional  right 
to  a  trial  to  assert  and  preserve  issues 
not  related  to  factual  guilt.  A  separate, 
additional,  one-level  reduction  is 
provided  under  subsection  (b)  to  a 
defendant  who  takes  additional  steps 
demonstrative  of  full  acceptance  of 
responsibility.  Because  the  decrease 
under  subsection  (b)  is  separate,  a 
defendant  who  denies  his  guilt  and  is 
convicted  by  trial  could  nevertheless 
achieve  a  one-level  reduction  under 
subsection  (b)  of  this  option  by 
subsequently  demonstrating  affirmative 
acceptance  of  responsibility. 

Option  4  is  similar  to  Option  3,  but 
has  certain  differences.  As  in  Option  3,  a 
defendant  who  is  convicted  upon  a  plea 
of  guilty  or  nolo  contendere  entered 
prior  to  the  government's  case  at  trial 
receives  at  least  a  two-level  reduction. 
Similarly,  if  such  defendant  takes 
additional  steps  to  accept  responsibility, 
a  three-level  reduction  is  provided. 
Under  Option  4,  a  defendant^ who  goes 
to  trial  may  be  eligible  for  the  full 
reduction  imder  very  exceptional 
circumstances  (e.g.,  a  defendant  who 
admits  and  accepts  responsibility  for  his 
conduct,  but  goes  to  trial  to  challenge 
the  applicability  of  the  statute  to  his 
conduct).  Unlike  Option  3,  however,  a 
defendant  who  goes  to  trial  is  convicted, 
and  later  admits  his  guilt  at  sentencing 
would  not  be  eligible  for  a  partial 
reduction  under  Option  4.  Bracketed 


.  language  within  Option  4  is  included  to 
solicit  comment  on  whether  if  this 
option  is  adopted  it  should  include  a 
partial  (one-level)  reduction  for  a 
defendant  who  changes  his  plea  after 
the  opening  of  the  government's  case  at 
trial. 


CriminalHlstoiy 


Section  4A1.1. 
Category 

,    24.  Proposed  Amendment:  Section 
4Al.l(f)  is  deleted  as  follows: 

"(f)  Add  1  point  for  each  prior  sentence 
resulting  from  a  conviction  of  a  crime  of 
violence  that  did  not  receive  any  points 
under  (a),  (b),  or  (c)  alrove  because  such 
sentence  was  considered  related  to  another 
sentence  resulting  from  a  conviction  of  a 
crime  of  violence,  up  to  a  total  of  3  points  for 
this  item.  Provided,  that  this  item  does  not 
apply  where  the  sentences  are  considered 
related  t)ecause  the  offenses  occurred  on  the 
same  occasion.", 

and  the  following  is  inserted  in  lieu 
thereof: 

"(f)  Add  1  point  for  each  of  the  following: 
"(ij  Each  prior  sentence  resulting  from  a 
conviction  of  a  crime  of  violence  that  did  not 
receive  any  points  under  (a),  (b).  or  (c)  above 
because  such  sentence  was  considered 
related  to  another  sentence  resulting  from  a 
conviction  of  a  crime  of  violence.  Provided, 
that  (1)  this  subparagraph  does  not  apply 
where  the  sentences  are  considered  related 
l>ecau8e  the  offenses  occurred  on  the  same 
occasion;  and  (2)  not  more  than  3  points  may 
be  added  under  this  subparagraph:  and 
[ii]  Each  prior  sentence,  or  each  set  of 
consolidated  prior  sentences,  counted  under 
(a)  for  which  the  defendant  actually  served  at 
least  [(fivejl  years  of  imprisonment  prior  to 
initial  release.". 

Reason  for  Amendment;  This 
amendment  further  distinguishes  the 
weight  given  to  serious  prior  offenses  by 
add^  an  additional  point  for  sentences 
on  which  the  defendant  actually  served 
five  or  more  years  of  imprisonment 

Sectioa  4A1.2.    Definitions  and 
Instnictions  for  Computing  Criminal 
Histoiy 

25(A).  Proposed  Amendment:  [[Option 
1:  Section  4Al.2(f)  is  amended  by 
deleting  ",  except"  and  inserting  in  lieu 
thereof  ".  Provided.";  and  by  deleting 
"from  juvenile  court"  and  inserting  in 
lieu  thereof  "for  an  offense  committed 
prior  to  the  defendant's  eighteenth 
birthday". 

Section  4Al.2(j)  is  deleted  as  follows: 

"(j)  Expunged  Convictions 

Sentences  for  expunged  convictions  are  not 
counted,  but  may  t>e  considered  under 
section  4A1.3  (Adequacy  of  Criminal  History 
Category).". 

and  the  following  inserted  in  lieu 
thereof: 


"(j)  Reversed,  Vacated,  Annulled,  Set 
AsidCi  Pardoned,  or  Expunged  Convictions 

(1)  A  sentence  resulting  horn  ■  conviction 
that  has  been  reversed  is  not  counted  A 
sentence  resulting  from  a  conviction  that  has 
been  vacated,  set  aside,  annulled,  or 
expunged  or  for  which  the  defendant  has 
t>een  pardoned,  is  not  counted  if  such  action 
was  based  on  a  determination  that  the 
conviction  was  legally  defective  or  on 
evidence  pertaining  to  the  defendant's 
iimocence. 

(2)  A  number  of  jurisdictions  have  various 
procedures  pursuant  to  which  a  defendant's 
conviction  may  be  vacated,  'set  aside,' 
annulled,  or  ordered  expunged,  or  a 
defendant  may  be  pardoned,  for  reasons 
unrelated  to  innocence  or  legal  defect  (e.g..  in 
order  to  restore  civil  rights  or  to  remove  the 
stigma  associated  with  a  criminal 
conviction).  A  sentence  for  such  a  conviction 
is  counted. 

(3)  Provided,  that  any  sentence  resulting 
from  a  conviction  or  adjudication  for  an 
offense  committed  prior  to  a^lefendant's 
eighteenth  birthday  that  has  been  vacated, 
set  aside,  annulled,  or  ordered  expunged,  or 
for  which  the  defendant  has  been  pardoned  is 
not  counted  [[unless  tha  defendant 
commenced  the  instant  offense  prior  to  such 
action]] .". 

The  Commentary  to  settion  4A1.2 
captioned  "Application  Notes"  is 
amended  by  deleting  Note  10  and 
renumbering  the  remaining  notes 
accordingly.]] 

[[Option  2:  Section  4A1.2(f)  is 
amended  by  deleting  "is  counted  as  a 
sentence  under  section  4Al.l(c)  even  if 
a  conviction  is  not  formally  entered, 
except  that  diversion  from  juvenile  court 
is  not  counted"  and  inserting  in  lieu 
thereof: 

"(e.g.,  a  probationary  disposition  without 
entry  of  a  conviction)  [|is  counted  as  a 
sentence  under  section  4Al.l(c)  only  if  the 
defendant  coB;imenced  the  instant  offense 
prior  to  satisfiiction  of  the  express  conditions, 
if  any,  of  such  diversionary  disposition]]  ||is 
not  counted]]. 

Section  4Al.2(j)  is  deleted  as  follows: 

"(j)  Expunged  Convictions 

Sentences  for  expunged  convictions  are  not 
counted,  but  may  be  considered  under 
section  4A1.3  (Adequacy  of  Criminal  History 
Category).", 

and  the  following  is  inserted  in  lieu 
thereof: 

"(j)  Reversed.  Vacated,  Annulled,  Set 
Aside,  Pardoned,  or  Expunged  Convictions 

(1)  A  sentence  resulting  from  a  conviction 
that  has  been  reversed,  vacated,  set  aside, 
annulled,  or  expunged,  or  for  which  the 
defendant  has  been  pardoned,  is  not  counted 
if  such  action  was  based  upon  a 
determination  that  the  conviction  was  legally 
defective  or  on  evidence  pertaining  to  the 
defendant's  innocence. 

(2)  A  number  of  jurisdictions  have  various 
procedures  pursuant  to  which  a  defendant's 
conviction  may  be  vacated,  set  aside. 
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annulled,  or  expunged,  or  a  defendant  may  be 
pardpned.  for  reasons  unrelated  to  legal 
defect  or  innocence  (e.g^  in  order  to  restore 
civil  rights  or  to'reniave  the  itigma 
associated  with'a  criminal  conviction).  A 
sentence  resulting  from  such  a  conviction  for 
an  offense  committed  at  age  eighteen  or 
older — 

(A)  Is  counted  if  the  sentence  contained  a 
term  of  imprisonment  of  [(sixty  days  or 
more)]  ||jnore  than  one  year  and  one  month)! 
||.  or  if  the  defendant  commenced  the  instant 
offense  before  such  action  was  taken)) :  and 

(B)  Is  not  counted  in  any  other  case. 

(3)  A  sentence  resulting  from  a  conviction 
or  adjudication  for  an  offense  committed 
prior  to  age  eighteen  that  has  been  vacated, 
set  aside,  annulled,  expunged,  or  for  which 
the  defendant  has  been  pardoned  is  not 
counted  [[  unless  the  defendant  commenced 
the  instant  o^ense  before  such  action  was 
taken))  "  j) 

Reason  for  Amendment.  This 
amendment  provides  more  consistency 
in  respect  to  the  counting  of  convictions 
that  have  been  reversed,  vacated, 
annulled,  set  aside,  expunged,  or 
pardoned.  Currently,  whether  such 
sentences  are  counted  depends  upon  the 
terminologj-  used  by  the  various 
jurisdictions.  E.g..  sentences  resulting 
from  convictions  that  have  been 
annulled  or  set  aside  are  counted; 
sentences  resulting  from  convictions 
that  have  been  expunged  are  not.  Option 
1  would  count  alt  sentences  resulting 
from  offenses  committed  at  age  eighteen 
or  older  unless  reversed,  vacated, 
annulled,  set  aside,  expunged,  or 
pardoned  on  the  basis^of  a  flnding  of 
legal  defect  or  information  pertaining  to 
the  defendant's  innocence.  Option  2 
would  count  executed  (non  suspended) 
sentences  of  imprisonment  of  more  than 
a  certain  amount,  unless  the  action 
vacating,  annulling,  setting  aside, 
expunging,  or  pardoning  such  sentence 
was  based  upon  a  findingof  legal  defect 
or  information  pertaining  to  the 
defendant's  innocence.  Lesser  sentences 
for  which  the  convictions  had  been 
vacated,  annulled,  set  aside,  expunged, 
or  pardoned  would  not  be  counted. 

(B).  Proposed  Amendment:  ([Option  1; 
Section  4A1.2(e)(l)  is  amended  by 
inserting  the  following  additional 
sentences  as  the  first  two  sentences: 

"To'esfabiish  the  applicable  time  period  for 
counting  sentences  under  S  4A'l  1(a),  count 
back  fifteen  years  from  the  date  of  the 
defendant's  commencement  of  the  instant 
offense,  without  credit  for  any  period  of 
KoneJ)  litwoj)  [(three))  [(four))  ([rivej]  years 
or  more  ihit  the  defendant  continuously  was 
in  imprisonment.  For  example,  if  the 
defendant  was  continuously  imprisoned  for 
eight  years,  and  any  part  of  this 
imprisonment  fell  within  the  Tifteen-year 
period,  the  applicable  time  period  would  be 
23  (15  +  8)  years." 


By  deleting  "within  fifteen  years  of 
the  defendant's  commencement  of  the 
instant  offense"  and  inserting  in  lieu 
thereof  "on  or  after  the  beginning  of  the 
applicable  time  period": 

And  by  deleting  "such  fifteen-year" 
and  inserting  in  lieu  thereof  "the 
applicable  time".}] 

[[Option  2:  Section  4A1.2(e){l)  is 
amended  by  inserting  the  following 
additional  sentences  as  the  first  two 
sentences: 

"To  establish  the  applicable  time  period, 
count  back  twelve  years  from  the  date  of  the 
defendant's  commencement  of  Lhe  instant 
offense,  without  credit  for  any  period  of 
|{oneI)  [(two))  ((three})  ((four))  (irive))  years 
or  more  that  thie  defendant  continuously  was 
in  imprisonment  For  example,  if  the 
defendant  was  continuously  imprisoned  for 
eight  years,  and  any  part  of  this 
imprisonment  fell  within  the  twelve-year 
period,  the  applicable  time  period  would  be 
20  (12  -t-  8)  years.". 

By  deleting  "of  imprisonment 
exceeding  one  year  and  one  month  that 
was  imposed  within  fifteen  years  of  the 
defendant's  commencement  of  the 
instant  offense"  and  inserting  in  lieu 
thereof  "that  was  imposed  on  or  after 
the  beginning  of  the  applicable  time 
period", 

And  by  deleting  "such  fifteen-year" 
and  inserting  in  lieu  thereof  "the 
applicable  time". 

Section  4A1.2(e)  is  amended  by 
deleting  subdivision  (2)  and  by 
renumbering  the  remaining  subdivisions 
accordingly.]] 

Reason  for  Amendment:  Both  options 
of  this  amendment  extend  the  applicable 
time  period  for  counting  prior 
convictions  (for  purposes  of  determining 
number  of  criminal  history  points  and 
determining  career  offender  status)  to 
take  into  account  substantial  periods  of 
incarceration.  Option  1  retains  the 
current  guideline  structure  of  10-  and  15- 
year  "applicable  time  periods."  Option  2 
modifies  the  current  guideline  structure 
to  provide  for  a  uniform  12-year 
applicable  time  period. 

Illustration  of  Section  4A1.2  as  Amended  by 
Option  i 

([Option  1:  (1)  To  establish  the  applicable 
time  period  for  counting  sentences  under 
§4Al  1(a),  count  back  fifteen  years  from  the 
date  of  the  defendant 's  commencement  of  the 
instant  offense,  without  credit  for  any  period 
oflloneJUltwoflllthreelJIIfourmifiveU 
years  or  more  that  the  defendant 
continuously  was  in  imprisonment  For 
example,  if  the  defendant  was  continuously 
imprisoned  for  eight  years,  and  any  part  of 
this  imprisonment  fell  within  the  fifteen-year 
period,  the  applicable  time  period  would  be 
23  (15  +  8)  years.  Any  prior  sentence  of 
imprisonment  exceedmg  one  year  and  one 
month  that  was  imposed  (within  fifteen  years 
of  the  defendant's  commencement  ofthe 


instant  offense]  on  or  after  the  beginmng  of 
the  applicobie  lime  period  is  counted.  Also 
count  any  prior  sentence  of  imprisonment 
exceeding  one  year  and  one  month,  whenever 
imposed,  that  resulted  in  the  defendant  being 
incarcerated  during  any  part  of  (such  fifteen- 
year)  the  applicable  time  period.]] 


IDustiatiao  of  Sectioa  4A12  m  t 
Option  2 

[[Option  2:  (1)  To  establish  the  applicable 
time  period,  count  back  twelve  years  from 
lhe  date  of  the  defendant's  commencement  of 
the  instant  offense,  without  credit  for  any 
period  of  [[one}]  fftwo}]  [[three]]  [[four]] 
[[five]]  years  or  more  that  the  defendant 
continuously  was  in  imprisonment  For 
example,  if  the  defendant  was  continuously 
impnsoned  for  eight  years,  and  any  part  of 
this  imprisonment  fell  within  the  twelve  yeat 
period,  the  applicable  time  pertod  would  be 
20  (12  -f  8]  years.  Any  prior  sentence  [of 
imprisonment  exceeding  one  year  and  one 
month  thatTwas  Imposed  within  fifteen  years 
of  the  defendant's  commencement  of  the 
instant  offense)  that  was  imposed  on  or  after 
the  beginning  of  the  applicable  time  period  is 
counted.  Also  count  any  prior  sentence  of 
imprisonment  exceeding  one  year  and  one 
month,  whenever  imposed,  that  resulted  in 
the  defendant  being  uicarcerated  during  any 
part  of  [such  fifteen-year]  the  applicable  time 
period. 

((2)  Any  other  prior  sentence  that  was 
imposed  within  ten  years  of  the  defendant  s 
commencement  of  the  instant  offense  is 
counted.) 

( [3]  2)  Any  prior  sentence  not  within  the 
time  periods  specified  above  is  not  Counted. 

((4)  3)  The  applicable  time  period  for 
certain  sentences  resulting  from  offenses 
committed  prior  to  age  eighteen  is  governed 
by  section  4Al.2(d)(2).]] 

Sectioa  4A1  J.  Adequacy  of  Criminal 
History  Categoiy  (Ptolicy  Statement) 

26(A).  Proposed  Amendment:  ([Option 
1-  Section  4A1.3  is  amended  by  deleting 
the  fourth  sentence  in  the  last  paragraph 
and  inserting  in  lieu  thereof: 

"In  such  a  case,  a  sentence  above  the 
guideline  range  for  a  defendant  with  a 
Category  VI  criminal  history  may  be 
warranted,  but  the  court  shall  determine  the 
extent  of  the  departure  by  extrapolating  a 
new  guideline  range  from  the  existing 
guideline  ranges  in  the  Sentencing  Table.  For 
example,  a  defendant  with  a  total  offense 
level  io  who  has  16  criminal  history  points 
and  a  guideline  range  of  24-30  months,  would 
have  a  hypothetical  Category  VH  criminal 
history,  and  a  hypothetical  guideline  range  of 
27-33  months.  In  the  case  of  unusually 
serious  criminal  history,  or  unusually  high 
numbers  of  criminal  history  points,  tne  extent 
of  the  departure  may  be  greater  than  that 
suggested  by  extrapolation." }] 

((Option  2:  Section  4A1.3  is  amended 
in  the  fourth  (last)  paragraph  by 
beginning  a  new  (fifth)  paragraph  with 
the  fifth  sentence,  and  by  inserting  the 
following  at  the  end  of  the  fourth 
paragraph. 
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"In  determtnuig  whether  >och  a  departure 
is  warranted,  the  court  should  consider  that 
in  the  case  of  a  defendant  who  has 
established  a  prior  criminal  record  sufficient 
to  warrant  consideration  of  an  upward 
departure  from  crimina]  history  category  VI, 
the  nature  of  the  prior  offenses  rather  than 
simply  their  number  ia  often  nore  indicative 
of  the  seriousaess  of  (hat  criminal  record.  For 
example,  a  defendant  with  nine  prior  60-day 
jail  sentences  for  offenses  such  as  petty 
larceny,  prostitution,  or  possession  of 
gambling  slips  (a  total  of  18  points]  has  a 
higher  number  of  criminal  history  points  than 
the  typical  criminal  history  category  VI 
defendant,  bat  not  necessarily  a  more  serious 
criminal  history  overall  Where  the  court. 
Hnds  that  the  quantity  and  quality  of  the 
defendant's  criminal  history  points  are 
sufficient  to  warrant  an  upward  departure, 
the  court  should  use  an  incremental 
approach,  moving  down  the  sentencing  table 
in  one-level  increments  until  it  finds  a 
guideline  range  appropriate  to  the  case. 
Because  qualitative  judgment  is  important  to 
this  determination,  it  it  not  possible  to 
specify  the  appropriate  incremeats  with 
precision:  however,  a  one.  two,  or  three-level 
increment  should  be  sufficient  to  address  all 
but  the  most  egregious  cases.".jj 

Reason  for  Amendment:  Options  1 
and  2  both  provide  for  a  structured 
departure  in  the  case  of  an  offender  with 
high  criminal  history  point  totals.  The 
current  guideline  invites  departures  on 
the  basis  of  high  criminal  history  point 
totals,  but  suggests  no  structure  for  the 
extent  of  the  departure.  Option  1 
requires  an  extrapolation  of  the 
Sentencing  Table  based  on  diree-point 
increments,  with  greater  departures 
permitted  where  criminal  history  is 
particularly  soious  m  where  criminal 
history  point  totals  are  unusually  large. 
Option  2  accounts  for  the  possibility 
that  a  defendant  with  a  high  criminal 
history  point  total  may  have  accrued  a 
large  number  of  such  points  after 
committing  numerous  less  serious 
offenses  for  whidi  short  prison 
sentences  were  imposed — in  contrast 
with  the  more  serious  offender  who  has 
been  incarcerated  for  long  periods  of 
time  and  has  had  less  opportimity  to 
accumulate  large  point  totals. 

(B).  I¥oposed  Amendment  Section 
4A1.3  is  amended  in  the  first  paragraph 
by  inserting  "(a)  Degree  of  Risk." 
immediately  before  "If  reliable";  by 
deleting  "the  seriousness  of  the 
defendant's  past  criminal  conduct  or": 
by  renumbering  "(a)",  "(b)".  "(c)",  aqd 
"(d)"  as  "(1)".  "(2)".  "(3)".  and  "(4)" 
respectively:  and  by  deleting  ";  (e)  prior 
similar  adult  criminal  conduct  not 
resulting  in  a  criminal  conviction". 

Section  4A1.3  is  amended  in  the 
second  paragraph  by  deleting  "the 
seriousness  of  the  defendant's  criminal 
history  or";  by  deleting  "serious 
assaults"  and  inserting  in  lieu  thereof 


"crimmal  acts";  by  deleting  "had  a 
similar  instance  of  large  s(»le  fraudulent 
misconduct  established  by  an 
adfudication  in  a  Securities  and 
Exchange  Commission  enforcement 
proceeding.  (4)";  by  deleting  "serious" 
immediately  following  "another";  by 
renumbering  "(5)"  as  "(4)":  and  by 
deleting  "serious"  immediately 
following  "significantly  more"  and 
inserting  in  lieu  thereof  "extensive". 

Section  4A1.3  is  amended  in  the  third 
paragraph  by  deleting  "the  seriousness 
of  the  defendant's  criminal  history  or"; 
by  deleting  "minor  misdemeanor";  and 
by  deleting  "serious"  and  inserting  in 
lieu  thereof  "extensive". 

Section  4A1.3  is  amended  by  inserting 
the  following  sdditional  subsection  after 
the  third  paragraph: 

"(b)  Type  of  Risk.  If  reliable  information 
indicates  that  the  criminal  history  category 
does  not  adequately  reflect  the  seriousness  of 
the  defendant's  past  criminal  conduct  the 
court  may  consider  imposing  a  sentence 
departing  from  the  otherwise  applicable 
guideline  range.  Such  information  may 
include,  but  is  not  limited  ta  information 
concerning  the  nature  of  the  criminal  conduct 
underlying  a  defendant's  prior  convictions, 
and  prior  similar  adult  criminal  conduct  not 
resulting  in  a  criminal  conviction,  that 
establishes  a  pattern  of  particularly  harmful 
or  very  minor  criminal  behavior. 

An  upward  departure  under  this  provision 
may  be  warranted  when  tiie  criminal  history 
category  significantly  underrepresents  the 
seriousness  of  the  defendant's  criminal 
history.  Examples  might  include  offenders 
with  a  history  of  repetitive  assaultive 
behavior,  of  repetitive  sophisticated  criminal 
behavior  (e.g^  a  series  of  sophisticated  frauds 
or  a  similar  instanoe  of  large  scale  fraudulent 
misconduct  established  by  an  adjudication  in 
a  Securities  and  Exchange  Commission 
enforcement  proceeding),  and  those  with 
unusually  extensive  and  serious  prior 
records. 

A  downward  departure  under  this 
provision  may  be  warranted  when  the 
criminal  history  category  significantly 
overrepresents  the  s«iousness  of  the 
defendant's  criminal  history.  Examples  might 
include  offenders  whose  points  result  from 
unusually  harsh  sentencing  for  misdemeanors 
or  from  a  string  of  convictions  for  relatively 
minor,  victimless  crimes  sudi  at 
prostitution.". 

Section  4A1.3  is  amended  in  the  last 
paragrai^  by  inserting  "(c)" 
immediately  before  "In  considering": 
and  by  deleting  "of  the  defendant's 
criminal  history,  and  that  the 
seriousness  of'  and  inserting  in  lieu 
thereof  "or  extensiveness  of  the 
defendant's  oiminal  history,  and  that". 

Reason  for  Amendment:  Tliis 
amendment  clarifies  that  departures 
under  this  section  ouiy  be  warranted 
when  the  criminal  history  category  does 
not  adequately  address  either  the 
likdifaood  of  new  offenses  being 


committed  by  the  defendant,  or  the  type 
of  risk  posed  by  the  defendant. 

(C).  Proposed  Amendment:  Section 
4A1.3  is  amended  by  inserting  the 
following  at  the  end  of  the  third 
paragraph: 

"A  downward  departure  on  the  basis  of  the 
adequacy  of  a  defendant's  criminal  history 
category  is  not  warranted  when  the 
guidelines  in  this  chapter  specify  a  particular 
criminal  history  category  in  lieu  of  the 
category  that  would  result  from  calculation  of 
the  criminal  history  points  under  section 
4A1.1.  Such  guidelines  include  sections  4B1.1 
and4Bl.4.". 

Reason  for  Amendment:  this 
amendment  expressly  prohibits 
downward  departures  for  defendants 
sentenced  under  the  career  criminal  and 
armed  career  criminal  sections  of  those 
guidelines  when  such  departures  are 
based  on  the  court's  conclusion  that  the 
criminal  history  category  significantly 
over-represents  the  seriousness  of  a 
defendant's  criminal  history  or  the 
likelihood  the  defendant  will  commit 
further  crimes.  Some  have  argued  that 
such  departures  are  in  direct  conflict 
with  the  statutory  directive  in  28  U.S.C. 
994(h)  that  career  offenders  be 
sentenced  at  or  near  the  statutory 
maximum  for  the  offense  of  conviction 
and  the  Commission's  interpretation  of 
this  directive  by  placing  all  such 
defendants  in  Criminal  History  Category 
VI. 

Section  4B1.1.  Career  Offender 

Section  4B1X  Definitions  of  Terms  Used 
in  Sectina  4B1.1 

27(A).  Proposed  Amendment:  The 
Commentary  to  section  4B1.1  captioned 
"Application  Notes"  is  amended  in  Note 
2  by  deleting  the  first  sentence  and 
inserting  in  lieu  thereof: 

[(Option  1: "  'Offense  Statutory  Maximum' 
refers  to  the  maximum  term  of  imprisonment 
authorized  for  the  offense  of  conviction  that 
is  a  crime  of  violence  or  controlled  substance 
offense,  before  the  maximum  term  has  been 
increased  by  a  sentencing  enhancement 
statute  applied  because  the  defendant  hat 
one  or  more  prior  convictions.  See  e.g., 
sentencing  enhancement  statutes  in  ||18 
U.S.C.  924(e]:]]  21  U.S.C.  841(a)(1)(B);  21 
U.S.C.  841(a)(1)(C);  21  U.S.C.  B44(a).  For 
example,  where  the  defendant's  statutory 
maximum  of  twenty  years  has  been  enhanced 
under  21  U.S.C  S41(a)(1MC]  to  a  thirty-year 
maximum  because  the  defendant  has  one  or 
more  qualifying  prior  drug  convictions,  the 
'Offense  Stattitory  Maximum'  is  twenty  years 
and  not  thirty  years.".]] 

((Option  2:  '"Offense  Statutory  Maximum' 
refers  to  the  maximum  term  of  imprisonment 
authorized  for  the  offense  of  conviction  that 
is  a  crime  of  violence  or  controlled  substiince 
offense,  after  the  maximum  term  hat  been 
increased  by  a  sentencing  enhancement 
statute  applied  txcauae  the  defendant  has 
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one  or  more  prior  convictions.  See  e.g., 
sentencing  enhancement  statutes  in  l|18 
U  S.C.  924(e):ll  21  U.S.C.  841(a)(1)(B);  21 
U  S.C  841(a)(1)(C);  21  U  S.C.  844(a).  For 
example,  where  the  defendant's  statutory 
maximum  of  twenty  years  has  been  enhanced 
under  21  U.S.C.  841(a)(1)(C)  to  a  thirty-year 
maximum  because  the  defendant  has  one  or 
more  qualifying  prior  drug  convictions,  the 
Offense  Statutory  Maximum'  is  thirty  years 
and  not  twenty  years."  )] 

Reason  for  Amendment:  This 
amendment  clarifies  the  meaning  of  the 
term  "offense  statutory  maximum,"  as 
used  in  this  section.  Under  Option  1.  an 
enhancement  of  the  statutory  maximum 
sentence  that  itself  was  based  upon  the 
defendant's  prior  criminal  record  would 
not  be  used  in  detennining  the  offense 
level  under  this  guideline.  Under  Option 
2,  such  enhancement  would  be  used. , 

[B].  Proposed  Amendment:  The 
Commentary  to  section  4B1.2  captioned 
"Application  Notes"  is  amended  in  Note 
3  by  deleting  "one  year"  and  inserting  in 
lieu  thereof  "two  years". 

Reason  for  Amendment:  This 
amendment  prevents  the  counting  of 
relatively  less  serious  crimes  of  violence 
by  requiring  that  the  statutory  maximum 
for  the  offense  be  greater  than  two 
years.  Comment  is  requested  as  to 
whether  the  proposed  amendment 
appropriately  excludes  only  such  "less 
serious"  offenses. 

(C).  Proposed  Amendment:  Section 
4Bl.2(3)  is  amended  by  deleting  the  last 
sentence  therein,  and  inserting  in  lieu 
thereof  "The  date  that  a  defendant 
sustained  a  conviction  shall  be  the  date 
that  the  guilt  of  the  defendant  has  been 
estabhshed,  whether  by  guilty  plea,  trial, 
or  plea  of  nolo  contendere.". 
Reason  for  Amendment-  This 
amendment  conforms  the  section  4B11 
definition  of  "sustaining  a  conviction" 
for  an  offense  with  the  section  4A1.2 
definition  of  "convicted  of  an  offense." 

(D).  Issue  for  Conunent:  Comment  is 
requested  as  to  whether  the  Commission 
should  identify  (generically  or 
speciHcally)  certain  categories  of  crimes 
of  violence  (now  counted  under  section 
4Bl.2(ll]  that  would  be  considered 
"lesser"  crimes  of  violence  and  not 
counted  under  this  section.  Such 
categories  of  offenses,  or  offenses  might 
include  non-aggravated  assault, 
threatening  communications,  and  similar 
offenses,  or  offenses  with  low  statutory 
maxima.  The  use  of  any  of  these 
categories  as  qualifying  crimes  of 
violence  under  section  4B1.2(1]  might  be 
excluded,  or  such  use  might  be  limited  to 
providing  no  more  than  one  of  the 
qualifying  crimes  of  violence,  or  such 
use  might  result  in  a  lesser  career 
offender  sentence — perhaps  one  that 


was  '-'near  the  statutory  maximum"  but 
not  "at  the  statutory  maximum." 

(E).  Issue  for  Comment:  Comment  is 
requested  as  to  whether  the  Commission 
should  modify  the  requirement 
concerning  the  prior  offenses  counted 
for  career  offender  purposes  to  provide 
that  where  the  two  prior  offenses  are 
not  related  (e.g.,  not  consolidated  for 
trial  or  sentence),  they  will  be  still 
counted  as  only  one  prior  conviction  if 
they  could  have  been  properly 
consolidated  for  trial  as  joinable 
offenses  under  Fed.  R.  Crim.  P.  8(a). 

(F).  Issue  for  Comment:  Comment  is 
requested  as  to  whether  the  Commission 
should  modify  the  requisite  sequence 
requirement  in  section  4Bl.2(3)  to 
require  that  the  prior  and  instant 
offenses  occur  in  a  strictly  consecutive 
sequence.  The  current  rule  requires  only 
that  the  instant  offense  be  committed 
subsequent  to  the  date  the  judgment  of 
conviction  is  entered  for  the  two 
qualifying  prior  convictions.  A  strictly 
consecutive  rule  would  require  that  the 
defendant  commit  the  first  "prior" 
offense,  and  be  arrested,  convicted,  and 
sentenced  for  the  offense,  before  the 
defendant  commits  the  second  "prior" 
offense,  and  is  arrested,  convicted,  and 
sentenced  for  the  offense.  Finally,  the 
instant  offense  would  have  to  be 
committed  subsequent  to  the  second 
prior  conviction.  Departures  might  be 
encouraged  in  the  case  of  numerous 
armed  robberies,  rapes,  and  other 
serious  violent  crimes  not  otherwise 
cotmted  under  the  proposed  rule.  This 
rule  would  ensure  that  the  career 
offender  guideline  is  a  more  truly 
recidivist  provision  by  requiring  three 
separate  encounters  with  the  criminal 
justice  system.  Similarly,  this  rule  would 
also  reduce  the  possibility  that  a 
defendant  who  engages  in  a  single  short- 
lived crime  spree  will  be  classified  as  a 
career  offender. 

A  report  of  the  Commission's  study  of 
the  Career  Offender  provisions  is 
available  for  inspection  at  the 
Commission's  offices. 

Chapter  Five,  Part  A— Sentencing  Table 

28(A).  Issue  for  Comment:  The 
Commission  seeks  comment  on  whether 
to  establish  a  new  Category  0  criminal 
history  for  offenders  for  whom  Category 
I  criminal  history  may  be  an  inaccurate 
measure  of  likelihood  of  recidivism.  A 
review  of  sentencing  data  suggests  that 
offenders  in  Category  I  may  exhibit 
certain  different  characteristics  that 
could  justify  distinguishing  their  crimial 
history  category.  The  Commission  also 
seeks  comment  on  how  such  a  division 
would  be  drawn.  One  such  proposed 
division  would  separate  offenders  with 
zero  criminal  history  points  and  with  no 


known  criminal  history  of  any  kind  into 
a  Category  0.  and  other  offenders  with  0 
or  1  point  who  had  some  known 
criminal  history  (including  prior  arrests 
or  convictions)  into  a  Category  I. 
Finally,  the  Commission  seeks  comment 
on  the  various  methods  by  which 
Category  0  offenders  might  be  eligible 
for  reduced  sentences.  Proposals  might 
include  establishment  of  a  new 
Sentencing  Table  with  a  new  Category 
0,  a  Chapter  Four  reduction  of  a 
Category  0  offender's  offense  level,  or 
the  exposure  of  a  Category  0  offender  to 
a  broader  selection  of  alternatives  to 
imprisonment. 

A  report  of  the  Commission's  study  of 
Criminal  History  Category  0  is  available 
for  inspection  at  the  Commission's 
offices. 

(B).  Issue  for  Comment:  Defendants 
with  more  than  13  criminal  history 
points  are  presently  assigned  to 
Category  VI.  This  open-ended     -- 
characteristic  of  the  category  has  led 
some  to  question  whether  the  criminal 
history  categories  of  the  Sentencing 
Table  adequately  take  into  account  the 
criminal  background  of  offenders  with 
high  numbers  of  criminal  history  points. 
Accordingly,  the  Commission  solicits 
comment  on  the  following  issues: 

(1)  Whether  a  new  Category  VII 
should  be  added  to  the  Sentencing 
Table,  or  whether  offenders  with  large 
numbers  of  criminal  history  points 
should  be  sentenced  solely  pursuant  to  a 
departure; 

(2)  If  a  new  Category  VII  is 
established,  what  should  be  the  point 
spread  of  Category  VI  and  the  new 
Category  VII;  and  should  the  new 
Category  VII  be  capped,  or  should  it  be 
open-ended  as  the  current  Category  VI 
is  open-ended: 

(3)  When  the  defendant  with  large 
numbers  of  criminal  history  points  is 
subject  to  a  departure,  under  what 
circumstances  would  a  departure  be 
justified  (e.g..  a  general  sense  of 
inadequacy  of  criminal  history,  or  the 
existence  of  a  particular  number  of 
points;  and  how  would  the  extent  of  the 
departure  be  structured  (e.g.,  by  some 
principle  of  reasonableness,  or  by  10- 
15%  extrapolation  of  the  guideline 
range). 

The  following  options  provide 
alternative  definitions  of  the  offender 
population  to  which  Category  VII  might 
apply: 

[[Option  1— Category  VI  with  a  3- 
point  spread.  Category  VI  would  include 
defendants  with  13-15  points,  and  a  new 
Category  VII  would  include  cases  with 
16  or  more  points.]] 

[[Option  2 — Category  VI  with  a  7- 
point  spread.  Category  VI  would  include 
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defendants  widi  13-19  poiats.  and  a  new 
Category  VII  would  inckide  cases  with 
20  or  more  points.]] 

nOption  3— Categoiy  VI  and  Cat^ory 
VII  each  with  3-point  spreads.  Category 
VI  would  include  defendants  with  13-lS 
points,  and  a  new  Categoiy  VII  would 
include  defendants  with  16-18  points.]] 

If  a  new  Category  VII  is  promulgated, 
defendants  sentenced  pmsuant  to 
section  4B1.1  (Career  Offender)  and 
section  4B1.4  (Armed  Career  Criminal] 
would  continue  to  be  sentenced  at 
Category  VL  except  for  those 
defendants  who,  on  the  basis  of  their 
criminal  history  point  total  would 
otherwise  be  sentenced  at  a  higher     ^ 
criminal  history  category. 

A  report  of  the  Commission's  study  of 
Criminal  History  Category  VII  is 
available  for  inspection  at  the 
Commission's  offices. 

Chapter  Five.  Part  A— Sentendng  Table 


Chapter  Five,  Part 

Chapter  Five.  Part  C— 4nq>risonment 

29.  Proposed  Amendment  ((Option  1: 
Section  5Cl.l(c)  is  amended  by  deleting 
"one  half  of  the  minimum  teim.  but  in  no 
event  less  than  one  nionth,"  and 
inserting  in  lieu  thereof  "one  montii.". 

Section  5Cl.l(d)  is  amended  by 
deletihg  "one  half  of  the  minimum  term" 
and  inserting  in  lieu  thereof  "one 
month". 

The  Commentary  to  section  5C1.1, 
captioned  "Application  Notes."  is 
amended  in  Note  3  by  deleting  "one  half 
of  the  minimum  term  specified  in  die 
guideline  range  from  the  Sentencing 
Table,  but  in  no  event  less  tiian  one 
month."  and  inserting  in  lieu  thereof 
"one  month",  by  deleting  "of  two 
months"  and  inserting  in  lieu  thereof  "of 
one  month",  and  by  deleting  "requiring 
two  months"  and  inserting  in  lieu 
thereof  "requiring  three  months". 

The  Commentary  to  eection  5C1.1, 
captioned  "Application  Notes."  is 
amended  in  Note  4  in  the  tfiird 
para^aph  by  deleting  "one  half  of  the 
minimum  term  specified  in  the  guideline 
range"  and  inserting  in  lieu  thereof  "one 
month",  by  deleting  "of  four  months" 
and  inserting  in  lieu  thereof  "of  one 
month  of',  and  by  deleting  "requinng 
four  months"  and  maerting  in  lien 
thereof  "reqmrmg  seiua  monfts".]] 

[(Option  2:  Section  5Bl.l(a)(2]  is 
amended  by  deleting  "siiT  and  inserting 
in  lieu  thereof  "ten". 

The  Conusentaiy  to  section  5B1J« 
captioned  "Application  Notes."  is 
amended  in  Note  1(b)  fcfy  dieting  "six" 
and  inserting  in  Uea  thneof  "ten". 

The  Commentary  to  section  ^1.1. 
captioned  "Application  Notes."  is 


amended  fai  Note  2  by  deleting  "sbc"  and 
inserting  in  Uea  thereof  "ten". 

Section  5Cl.l(c)  is  amended  by 
deleting  "sbc"  and  inserting  in  lien 
thereof  "ten". 

Section  5Cl.l(c)  is  amended  by 
deleting  "one  half  of  the  minimum  term, 
but  in  no  ever.!  lets  than  one  month." 
and  inserting  in  lieu  thereof  "one 
month". 

Section  5Cl.l(d)  is  deleted  in  its 
entirety. 

The  Commentary  to  section  SCl.l, 
captioned  "Application  Notes."  is 
amended  in  Note  3  in  the  first  sentence 
by  deleting  "sbc"  and  inserting  in  lieu 
thereof  "ten". 

The  Commentary  to  secti<H)  5C1.1. 
captioned  "Application  Notes,"  is 
amended  in  Note  3  in  the  fourth 
paragraph  by  deleting  "one  half  of  the 
minimum  term  speciSed  in  the  guideline 
range  from  the  Sentencing  Table,  but  in 
no  event  less  than  one  month,"  and 
inserting  in  lieu  thereof  "one  month",  by 
deleting  "of  two  months"  and  inserting 
in  lieu  thereof  "of  one  month",  and  by 
deleting  "requiring  two  months"  ana 
inserting  in  lieu  thereof  "requiring  three 
months." 

The  Commentary  to  section  SCl.l. 
captioned  "Application  Notes."  is 
amended  by  deleting  Note  4  in  its 
entirety  and  by  renumbering  Notes  5. 6. 
7,  and  8  accordingly.]] 

[(Oi^pn  3:  Chapter  5.  Part  A— 
Sentencing  Table,  is  amended  at 
Criminal  History  Category  I  and  Offense 
Level  7  by  dele^ng  "l-T'  and  inserting 
in  lieu  thereof  "0-6".  and  at  Criminal 
History  Categoiy  I  and  Offense  Level  8 
by  deleting  "2-8"  and  inserting  in  lieu 
thereof  "0-6".]] 

[[Option  4:  Qiapter  5.  Part  A— 
Sentencing  Table,  is  amended  at 
Criminal  History  Category  I  and  Offense 
Level  7  by  dekting  "1-7"  and  inserting 
in  lieu  thereof  t)-8".  at  Criminal  History 
Category  II  and  Offense  Level  6  by 
deleting  "1-7"  and  inserting  in  lieu 
thereof  "0-6".  and  at  Criminal  History 
Category  III  and  Offense  Level  5  by 
deleting  "1-7"  and  inserting  in  lieu 
thereof  "0-6".]]     ■ 

[[Option  5:  Section  5Cl.l(d)  is 
amended  by  ddeting  "ten"  and  insertittg 
ui  lieu  thereof  "twelve". 

The  Commentaiy  to  section  SCl.l. 
captioned  Application  Notes,  is 
amended  in  Note  4  by  deleting  "ten"  and 
inserting  ta  lieu  thereof  "twelve".]] 

[[Cation  6:  Chapter  5.  Part  A-^ 
Sentendng  Table,  is  amended  at 
Criminal  Histoiy  Categoiy  I  and  Offense 
Level  7  by  deleting  "1-7"  and  inserting 
in  lieu  thereof  'U-6".  at  CMnnnal  History 
Category  II  and  Offense  Level  8  by 
deleting  "1-7"  and  inserting  in  lieu 
thereof  "0-6".  and  at  Criminal  History 


Category  m  and  OCfense  Level  5  by 

deleting  "1-7"  and  inserting  in  lieu 
thereof  "0-8". 

Section  5Cl.l(c)  is  amended  by 
deleting  "one  half  of  the  minimum  term, 
but  in  no  event  less  than  one  montfi." 
and  inserting  in  lieu  thereof  "one 
month.". 

Section  SCl.l(d)  is  amended  by 
deleting  "one  half  of  the  minimum  term" 
and  inserting  in  lieu  thereof  "one 
montii". 

The  Commentary  to  secticm  SCl.l. 
captioned  "Application  Notes."  is 
amended  in  Note  3  by  deleting  "one  half 
of  the  miniawm  term  specified  in  the 
guideline  range  from  the  Sentencing 
Table,  but  in  no  event  less  than  one 
month."  and  inserting  in  lieu  thereof 
"one  month",  by  deleting  "of  two 
months"  and  inserting  in  lieu  thereof  "of 
one  month",  and  by  deleting  "requiring 
two  months"  and  inserting  in  lieu 
thereof  "requiring  three  months". 

The  Conunentaiy  to  section  SCl.l. 
captioned  "Application  Notes."  is 
amended  in  Note  4  in  the  third 
paragraph  by  deleting  "one  half  of  the 
minimum  term  specified  in  the  guideline 
range"  and  inserting  in  lieu  thereof  "one 
month",  by  deleting  "of  four  months" 
and  inserting  in  lieu  thereof  "of  one 
month  of,  and  by  deleting  "requiring 
four  months"  and  inserting  in  lieu 
thereof  "requiring  seven  months". 
Section  5Cl.l(d]  is  amended  by 
deleting  "ten"  and  inserting  in  tien 
thereof  "twelve". 

The  Commentary  to  section  SCl.l. 
captioned  "Application  Notes,"  is 
amended  in  Note  4  by  deleting  "ten"  and 
inserting  in  lieu  Aereof  "twelve".]] 

Reason  for  Amendment  These 
amendments,  individually  and  in 
combination,  redefine  the  "split 
sentence"  and  enlarge  tfte  number  of 
defendants  eligible  for  alternatives  to 
imprisonment  The  Commiaaion  seeks 
comment  on  whether  these  options  are 
appropriate  or  whether  they  compromise 
the  structure  of  the  guidelines  as 
originally  drafted.  The  Commission 
further  seeks  comment  on  whether  diese 
alternatives  should  apply  to  all 
defendants  at  the  offense  levels 
specified  or  whether  an  offcnse-by- 
offense  approach  (e.g..  excluding  white- 
collar  offenders]  shoNild  be  adopted.  To 
assist  in  comment  in  reelect  to  this 
amendmeot.  a  working  gronp  report  on 
alternatives  to  impriaonmeat  is 
availabte  for  inspection  at  the 
Commission's  offices. 

Option  1  redefines  the  "sfilit 
sentence"  to  require  service  of  at  least 
one  month  of  iacaroeration  rather  than 
the  current  requirement  of  at  least  one^ 
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half  of  the  minimum  tenn.  but  not  less 
than  one  month. 

Option  2  expands  the  alternative  of 
probation  with  conflnement  conditions 
to  include  those  defendants  who  were 
previously  eligible  only  for  a  "split 
sentence".  It  also  incorporates  Option 
I's  redefinition  of  the  "split  sentence". 

Option  3  amends  the  guideline  ranges 
in  the  Sentencing  Table  for  Criminal 
History  Category  I  at  Offense  Levels  7 
and  8  by  substituting  a  guideline  range 
of  0-6  months  for  guideline  ranges  of  2-8 
and  4-10  months  respectively. 

Option  4  amends  the  guideline  ranges 
in  the  Sentencing  Table  for  Criminal 
History  Categpry  I  at  Offense  Level  7, 
Criminal  History  Category  II  at  Offense 
Level  6,  and  Criminal  History  Category 
III  at  Offense  Level  5  In  each  case  a 
range  of  0  to  6  months  is  substituted  for 
the  current  range  of  1  to  7  months. 

Optiun  5  expands  the  availability  of 
split  sentences  to  guideline  ranges  with 
a  minimum  of  twelve  months  or  less. 
Currently  "split  sentences"  are 
authorized  only  if  minimum  of  the 
guideline  range  is  ten  months  or  less. 

Option  6  incorporates  Options  1, 4. 
and  5. 

Additional  Issue  for  Comment:  The 
Commission  requests  comment  on 
whether  the  menu  of  options  available 
to  the  judge  at  sentencing  should  be 
expanded  to  include  additional 
alternative  programs  such  as  intensive 
supervision,  public  service,  shock 
incarceration  (boot  camps),  day 
reporting  centers,  or  other  programs. 
Specifically,  the  Commission  solicits 
comments  on  the  adaptability  of  these 
or  other  programs  to  the  current 
structure  of  the  sentencing  guidelines. 
To  aid  in  focusing  comment  on  this 
issue,  a  report  titled  "The  Federal 
Offenders:  A  Program  of  Intermediate 
Punishments"  is  available  for  inspection 
at  the  Commission's  offices.        i 

illustration  of  5C1.1  as  Amended' by 
Option  1: 

Section  5C1.1.    Imposition  of  a  Term  of 
Imprisonment 


i 


(c)  If  the  minimum  term  of  imprisonment  in 
the  applicable  guideline  range  in  the 
Sentencing  Table  is  at  least  one  but  not  more 
than  six  months,  the  minimum  term  may  be 
satisHed  by  (1)  a  sentence  of  imprisonment; 
(2)  a  sentence  of  probation  that  includes  a 
condition  or  combination  of  conditions  that 
substitute  intermittent  conflnement, 
community  confinement,  or  home  detention 
for  imprisonment  according  to  the  schedule  in 
section  5Cl.l(e);  or  (3)  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
substitutes  community  confinement  or  home 
detention  according  to  the  schedule  in 
i  SCl.l(e),  provided  that  at  least  [one-half  of 


the  minimum  term,  but  in  no  event  less  than 
one  month.]  one  month  is  satisfied  by 
imprisonment. 

(d)  If  the  minimum  term  of  imprisonment  in 
the  applicable  guideline  range  in  the 
Sentencing  Table  is  more  than  six  months  but 
not  more  than  ten  months,  the  minimum  term 
may  be  satisfied  by  (1)  a  sentence  of 
imprisonment;  or  (2)  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
substitutes  community  confinement  or  home 
detention  according  to  the  schedule  in 
i  5Cl.l(e),  provided  that  at  least  (one-half  of 
the  minimum  term)  one  month  is  satisfied  by 
imprisonment. 


Commentary 

Application  Notes: 

***** 

3.  Subsection  5Cl.l(c)  provides  that  where 
the  minimum  term  of  imprisonment  specified 
in  the  guideline  range  from  the  Sentencing 
Table  is  at  least  one  but  not  more  than  six 
months,  the  court  has  three  options: 
***** 

Or,  it  may  impose  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
requires  community"confinement  or  home 
detention.  In  such  case,  at  least  (one-half  of 
the  minimum  term  specified  in  the  guideline 
range  from  the  Sentencing  Table,  but  in  no 
event  less  than  one  month,]  one  month  must 
be  satisfied  by  actual  imprisonment  and  the 
remainder  of  the  minimum  term  specified  in 
the  guideline  range  must  be  satisfied  by 
community  confinement  or  home  detention. 
For  example,  where  the  guideline  range  is  4- 
10  months,  a  sentence  of  imprisonment  (of 
two  months]  of  one  month  followed  by  a  term 
of  supervised  release  with  a  condition 
(requiring  two  months]  requiring  three 
months  of  community  confinement  or  home 
detention  would  satisfy  the  minimum  term  of 
imprisonment  specified  in  the  guideline 
range. 

4.  Subsection  5Cl.l(d)  provides  that  where 
the  minimum  term  specified  in  the  guideline 
range  from  the  Sentencing  Table  is  more  than 
six  but  not  more  than  ten  months,  the  court 
has  two  options: 

It  may  impose  a  sentence  of  imprisonment. 

Or,  it  may  impose  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  requiring 
community  confinement  or  home  detention. 
In  such  case,  at  least  [one-half  of  the 
minimum  term  specified  in  the  guideline 
range]  one  month  must  be  satisfied  by 
imprisonment,  and  the  remainder  of  the 
minimum  term  specified  in  the  guideline 
range  must  be  satisfied  by  community 
confinement  or  home  detention.  For  example, 
where  the  guideline  range  is  S-14  months,  a 
sentence  (of  four  months]  of  one  month  of 
imprisonment  followed  by  a  term  of 
supervised  release  with  a  condition  [requiring 
four  months]  requiring  seven  months 
community  confinement  or  home  detention 
would  satisfy  the  minimum  term  of 
imprisonment  required  by  the  guideline 
range. 


Illustration  of  Section  5B1.1  and  Section 
5C1.1  as  amended  by  Optioa  2 

Section  5B1.1.    Imposition  of  a  Term  of 
Probation 

(a)  Subject  to  the  statutory  restrictions  in 
subsection  (bf  below,  sentence  of  probation 
is  authorized: 

***••' 

(2)  if  the  minimum  term  of  imprisonment 
specified  by  the  Sentencing  Table  is  at  least 
one  but  not  more  than  [six]  ten  months, 
provided  that  the  court  imposes  a  condition 
or  combination  of  conditions  requiring 
intermittent  confinement,  community 
confinement,  or  home  detention  as  provided 
in  S  5Cl.l(c)(2]  (Imposition  of  a  Term  of 
Imprisonment). 


Commentary  - 

Application  Notes: 

***** 

(b)  Where  the  minimum  term  of 
imprisonment  specified  in  the  guideline  range 
from  the  Sentencing  Table  is  at  least  one  but 
not  more  than  (six]  ten  months. 
*****  ' 

2.  Where  the  minimum  term  of 
imprisonment  specified  in  the  guideline  range 
from  the  Sentencing  Table  is  more  than  (six] 
ten  months,  the  guidelines  do  not  authorize  a 
sentence  of  probation.  See  section  5C1.1 
(Imposition  of  a  Term  of  Imprisonment). 


Section  5C1.1.    Imposition  of  a  Term  of 
Imprisonment 

•       •       •       •       * 

(c)  If  the  minimum  term  of  imprisonment  in 
the  applicable  guideline  range  in  the 
Sentencing  Table  is  at  least  one  but  not  more 
than  [six]  ten  months,  the  minimum  term  may 
be  satisfied  by  (1)  a  sentence  of 
imprisonment;  (2)  a  sentence  of  probation 
that  includes  a  condition  or  combination  of 
conditions  that  substitute  intermittent 
confinement,  community  confinement,  or 
home  detention  for  imprisonment  according 
to  the  schedule  in  section  5Cl.l(e);  or  (3)  a 
sentence  of  imprisonment  that  includes  a 
term  of  supervised  release  with  a  condition 
that  substitutes  community  confinement  or 
home  detention  according  to  the  schedule  in 
1 5Cl.l(e),  provided  that  at  least  (one-half  of 
the  minimifin  term,  but  in  no  event  less  than 
one  month,]  one  month  is  satisfied  by 
imprisonment. 

((d)  If  the  minimum  term  of  imprisonment   - 
in  the  applicable  guideline  range  in  the 
Sentencing  Table  is  more  than  six  months  but 
nor  more  than  ten  months,  the  minimum  term 
may  be  satisfied  by  (l)  a  sentence  of 
imprisonment'  or  (2)  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
substitutes  community  confinement  or  home 
detention  according  to  the  schedule  in 
S  5Cl.l(e),  provided  that  at  least  one-half  of 
the  minimum  term  is  satisfied  by 
imprisonment.] 
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Commentary 

Application  Notes: 
***** 

3.  Subsection  5Cl.l{c)  provides  that  where 
the  minimum  term  of  imprisonment  specified 
in  the  guideline  range  from  the  Sentencing 
Table  is  at  least  one  but  not  more  than  [six] 
ten  months,  the  court  has  three  options: 

It  may  impose  a  sentence  of  imprisonment 

*  •         •         •         • 

Or,  it  may  impose  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
requires  community  confinement  or  home 
detention.  In  such  case,  at  least  (one-half  of 
the  minimum  term  specified  in  the  guideline 
range  from  the  Sentencing  Table,  but  in  no 
event  less  than  one  month,]  one  month  must 
be  satisfied  by  actual  imprisonment  and  the 
remainder  of  the  minimum  term  specified  in 
the  guideline  range  must  be  satisfied  by 
community  confinement  or  home  detention. 
For  example,  where  the  guideline  range  is  4- 
10  months,  a  sentence  of  imprisonment  [of 
two  months]  of  one  month  followed  by  a  term 
of  supervised  release  with  a  condition 
[requiring  two  months]  requiring  three 
months  of  community  confinement  or  home 
detention  would  satisfy  the  minimum  term  of 
imprisonment  specified  in  the  guideline 
range. 

*  *         •         •         • 

[4.  Subsection  5Cl.i(d)  provides  that  where 
the  minimum  term  specified  in  the  guideline 
range  from  the  Sentencing  Table  is  more  than 
six  but  not  more  than  ten  months,  the  court 
has  two  options: 

It  may  impose  a  sentence  of  imprisonment. 

Or,  it  may  impose  a  sentence  of 
imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  requiring 
community  confinement  or  home  detention. 
In  such  case,  at  least  one-half  of  the  minimum 
term  specified  in  the  guideline  rangfe  must  be 
satisfied  by  imprisonment,  and  the  remainder 
of  the  minimum  term  specified  in  the 
guideline  range  must  be  satisfied  by 
community  confinement  or  home  detention. 
For  example,  where  the  guideline  range  is  8- 
14  months,  a  sentence  of  four  months 
imprisonment  followed  by  a  term  of 
supervised  release  with  a  condition  requiring 
four  months  community  confinement  or  home 
detention  would  satisfy  the  minimum  term  of 
imprisonment  required  by  the  guideline 
range. 

The  preceding  example  illustrates  a 
sentence  that  satisfies  the  minimum  term  of 
imprisonment  required  by  the  guideline 
range.  The  court,  qf  course,  may  impose  a 
sentence  at  a  higher  point  within  the 
guideline  range.  For  example,  where  the 
guideline  range  is  8-14  months,  both  a 
sentence  of  four  months  imprisonment 
followed  by  a  term  of  supervised  release  with 
a  condition  requiring  sui  months  of 
community  confinement  or  home  detention 
(under  §  5Cl.l(d]),  and  a  sentence  of  five 
months  imprisonment  followed  by  a  term  of 
supervised  release  with  a  condition  requiring 
four  months  of  community  confinement  or 
home  detention  (also  under  section  5Cl.l(d)) 
would  be  within  the  guideline  range.] 


Illustration  of  Section  5C1.1  as  Amended 
by  Options 

Section  SCl.l.  Imposition  of  a  Tenn  of 

Imprisonment 

*       •       *       *       * 

(d)  If  the  minimum  term  of  imprisonment  in 
the  applicable  guideline  range  in  the 
Sentencing  Table  is  more  than  six  months  but 
not  more  than  [ten]  twelve  months,  the 
minimum  term  may  be  satisfied  by  (1)  a 
sentence  of  imprisonment;  or  (2)  a  sentence 
of  imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
substitutes  community  confinement  or  home 
detention  ^cording  to  the  schedale  in  section 
5Cl.l(e),  provided  th>>t  at  least  one-half  of  the 
minimum  term  is  satisfied  by  imprisonment. 
***** 

Comiiienlaty 

Application  Notes: 

***** 

4.  Subsection  5Cl.l(d]  provides  that  where 
the  minimum  term  specified  in  the  guideline 
range  from  the  Sentencing  Table  is  more  than 
six  bot  not  more  than  [ten]  twelve  months, 
the  court  has  two  options: 


Section  5E1.2.  Fines  for  Individual 
Defendants 

30.  Proposed  Amendment:  Section 
5El.2(b]  is  amended  by  deleting  "the 
fine  imposed  shall  be  within  the  range" 
and  inserting  in  lieu  thereof  "the 
applicable  guideline  fine  range  is  that". 

Section  5El.2(c)(2]  is  amended  by 
deleting: 

"Except  as  specified  in  (4)  below,  the 
maximum  of  the  fine  range  is  the  amount 
shown  in  column  B  of  the  table  below.", 

and  inserting  in  lieu  thereof: 

"The  maximum  of  the  fine  range  is  the 
amount  from  column  B  or  C  of  the  table 
below.  Column  C  shall  be  used  when  the 
statute  setting  forth  the  offense  of  conviction 
authorizes  (i)  a  fine  of  more  than  $250,000  on 
a  single  count  of  conviction,  or  (ii)  a  fine  for 
each  day  of  violation.  Column  B  shall  be  used 
in  all  other  cases.". 

Section  5El.2(c)(3)  is  amended  by 
inserting  the  following  additional 
column: 

"C        . 

Maximum-Specified  Offenses 

$5,000 

$7,500 

$10,000 

$20,000 

$40,000 

$90,000 

$160,000 

$250,000 

$360,000 

$550,000 

$1,000,000 

$1,500,000 

$2,250,000 

$3,000,000 

$5,000,000 


$8,000,000::. 

Section  5El.2(c](4)  is  deleted  as  follows: 

"(4)  Subsection  (c)(2),  limiting  the 
maximum  fine,  does  not  apply  if  the 
defendant  is  convicted  under  a  statute 
authorizing  (A)  a  maximum  fine  greater  than 
$250,000.  or  (B)  a  fine  for  each  day  of 
violation.  In  such  cases,  the  court  may 
impose  a  fine  up  to  the  maximum  authorized 
by  the  statute.".  * 

The  Commentary  to  section  SE1.2 
captioned  "Application  Notes"  is 
amended  in  Note  5  by  deleting  the  first 
sentence  as  follows: 

"Subsection  (c)(4]  applies  to  statutes  that 
contain  special  provisions  permitting  larger 
fines;  the  guidelines  do  not  limit  maximum 
fines  in  such  cases.". 

and  inserting  in  lieu  thereof: 

"Column  C  of  the  fine  table  in  subsection 
(c)(3)  applies  to  statutes  that  contain  special 
provisions  authorizing  higher  fines.". 

Reason  for  Amendment:  This 
amendment  provides  a  new  column  (C) 
to  the  fme  table  at  section  5El.2(c)(3). 
The  purpose  is  to  provide  an  upper  limit 
to  the  guideline  fine  range  that  varies 
with  the  seriousness  of  the  offense  for 
defendants  convicted  under  a  statute 
authorizing  a  maximum  fme  greater  than 
$250,000,  or  a  fine  for  each  day  of 
violation.  The  current  guidelines  provide 
very  limited  guidance  for  such  cases.  For 
example,  the  current  guideline  fme 
range  for  sale  of  1  gram  of  cocaine  (a 
level  12  offense)  is  $3,000  to  $2,000,000. 

31.  Proposed  Amendment:  Section 
5El.2(b)  is  amended  by  deleting 
"subsections  (f)  and  (i)"  and  inserting  in 
lieu  thereof  "subsection  (f)"- 

Section  5El.2(d)  is  amended  in 
subdivision  6  by  deleting  "and";  by 
renumbering  subdivision  (7)  as  (8);  and 
by  inserting  a  new  subdivision  (7)  as 
follows: 

"(7)  the  costs  to  the  government  of  any 
imprisonment  probation,  or  supervised 
release  ordered;  and". 

Section  5E1.2  is  amended  by  deleting 
subsection  (i)  as  follows: 

"(1)  Notwithstanding  of  the  provisions  of 
subsection  (c)  of  this  section,  but  subject  to 
the  provisions  of  subsection  (f)  herein,  the 
court  shall  impose  an  additional  fine  amount 
that  is  at  least  sufficient  to  pay  the  costs  to 
the  government  of  any  imprisonment, 
probation,  or  supervised  release  ordered". 

The  Commentary  to  section  SEl.2 
captioned  "Application  Notes"  is 
amended  in  Note  7  by  deleting  the  first 
sentence  as  follows: 

"Subsection  (i)  provides  for  an  additional 
fine  sufi^icient  to  pay  the  costs  of  any 
imprisonment  probation,  or  supervised 
release  ordered,  subject  to  the  defendant's 
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ability  to  pay  as  prescribed  In  subsection 

and  inserting  in  lieu  thereof: 

"Subsection  |d!(7)  provides  for 
consideration  of  the  costs  to  the  government 
of  any  imprisonment,  probation,  or 
supervised  release  order.". 

Reason  for  Amendment:  This 
amendment  converts  this  factor  into  one 
of  several  factors  to  be  considered  in 
setting  the  fine  within  the  otherwise 
applicable  guideline  range.  This 
amendment  is  designed  to  simplify 
operation  of  the  guidelines  while,  at  the 
same  time,  allowing  the  court  to 
consider  the  costs  to  the  government  of 
any  sentence  of  imprisonment, 
probation,  or  supervised  release 
imposed  in  determining  the  total  amount 
of  the  fine. 

Section  5F1.4    Order  of  Notice  to 
Victims 

32.  Proposed  Amendment:  Section 
5F1.4  is  amended  by  deleting: 

"The  court  may  order  the  defendant  to  pay 
the  cost  of  giving  notice  to  victims  pursuant 
to  18  U.S.C.  3555.  This  cost  may  be  set  off 
against  any  fine  imposed  if  the  court 
determines  that  the  imposition  of  both 
sanctions  would  be  excessive.', 

and  iilserting  in  lieu  thereof:     - 

"(a)  In  the  case  of  a  defendant  convicted  of 
an  offense  involving  fraud  or  other 
intentionally  deceptive  practices,  the  court 
shall  order  the  defendant  to  give  reasonable 
notice  to  victims,  as  provided  in  18  U.S.C. 
3535,  if  the  offense  appears  to  have  affected 
unidentified  and  uncompensated  victims  who 
could  reasonably  be  identified  in  this 
manner,  unlei^s  the  court  finds  that  the  cost  of 
giving  notice  would  be  disproportionate  to 
the  loss  caused  by  the  offense. 

(b)  If  the  court  determines  that  the  cost  of 
giving  such  notice,  taken  together  with  the 
fine  imposed  upon  the  defendant,  would  be 
excessive,  it  shall  set  off  the  cost  of  giving 
such  notice  at^ainst  any  Fine  imposed  to  the 
extent  necessary  to  provide  s>n  appropriate 
total  sanction.".  -         j 

The  Commentary  to  sectfon  5Fl^ 
captioned  "Background"  is  amended  in 
the  first  paragraph  by  deleting  "the 
defendant  to  'give"  and  inserting  in  lieu 
thereof  "that  the  defendant  give",  by 
deleting  "approve'  to  the  victims  of  the 
offense.",  and  inserting  in  lieu  thereof 
"approve,  to  the  victims  of  the  offense.", 
and  by  deleting  "generally  applicable 
sentencing  factors  listed  in  18  U.S.C. 
3553(a)  and  the  cost  involved  in  giving 
the  notice  as  it  relates  to  the  loss  caused 
by  the  crime"  and  inserting  in  lieu        — 
thereof  "factors  listed  in  18  U.S.C. 
3553(a).  to  the  extent  that  they  are 
applicable,  and  the  cost  involved  in 
giving  the  notice  as  it  relates  to  the  loss 
caused  by  the  offense". 


UMI 


The  Commentary  to  section  5F1.4 
captioned  "Background"  is  amended  by 
inserting  the  following  additional 
sentence  at  the  end  of  the  first 
paragraph: 

"This  giiidfiine  provides  that  the  court 
order  the  defendant  to  give  reasonable  notice 
to  victims  in  the  circumstances  described.". 

Reason  for  Amendment:  This  amendment 
provides  more  speciflc  guidance  as  to 
circumstances  under  which  an  order  of  notice 
to  victims  is  to  be  imposed. 

Chapter  Five,  Part  H — Specific  Offender 
Characteristics 

Chapter  Five,  Part  A — Departures 

33(A).  Proposed  Amendment:  The 
Introductory  Commentary  to  chapter 
Five,  part  H  is  amended  by  inserting  the 
following  additional  paragraph  as  the 
third  paragraph: 

"Offender  ch.iracteristics  that  are  not 
ordinarily  relevant  to  determining  whether  a 
sentence  should  be  outside  the  guidelines,  or 
where  within  the  guidelines  a  sentence 
should  fall,  may  be  relevant  to  a  departure 
from  the  guidelines  if  such"  factors,  alone  or  in 
combination,  are  present  to  an  unusual 
degree  and  are  important  to  the  sentencing 
purposes  in  the  particular  case.". 

Reason  fur  Amendment:  This 
amendment  provides  expressly  that 
departures  may  be  appropriate  when 
offender  characteristics  that  are 
ordinarily  not  relevant  to  a  guideline 
departure  are  present  to  an  unusual 
degree,  either  alone  or  in  combination, 
and  are  important  to  the  sentencing 
purposes  in  the  particular  case. 

(B).  Proposed  amendment:  Section 
5H1.1  is  amended  in  the  first  paragraph 
by  deleting  "when  the  defendant  is 
elderly  and  infirm"  and  inserting  in  lieu 
thereof  "if  combined  with  another  factor 
(e.g.,  young  and  naive  or  elderly  and 
infirm)". 

Reason  for  Amendment:  This 
amendment  provides  expressly  thai  a 
departure  may  be  appropriate  where  age 
is  combined  with  other  factors. 

(C).  Issue  for  Comment:  The 
Commission  requests  comment  on 
whether  it  should  amend  its  policy 
statements  to  provide  expressly  whether 
or  not  a  court  may  consider  a 
defendant's  lack  of  youthful  guidance, 
history  of  family  violence,  or  a  similar 
factor  as  a  ground  for  a  departure  from 
the  applicable  guideline  range? 

(D).  Issue  for  Comment:  The 
Commission  requests  comment  on 
whether  chapter  Five,  parts  H  and  K, 
should  be  amended  to  authorize  a 
downward  departure  where  a  court 
finds  that  the  defendant's  advanced  age 
(e.g.,  age  60  or  older)  has  reduced  the 
defendant's  risk  of  recidivism,  provided 
that  the  defendant  (1)  serves  a 


substantial  portion  of  hts  sentence,  (2)  is 
not  a  major  drug  trafficker,  and  (3)  has 
no  current  or  past  history  of  violent 
offenses.  Comment  is  also  requested  un 
how  such  a  departure,  if  authorized, 
might  be  structured  to  provide  for 
consistency  in  application. 

Section  5K1.1.    Substantial  Assistance 
to  Authorities  (Policy  Statement) 

34.  Proposed  Amendment:  Section 
5K1.1  is  amended  by  deleting  "Upon 
motion  of  the  government  stating"  and 
inserting  in  lieu  thereof  "Upon  a 
finding". 

Section  5K1.1  is  amended  by  iiiscrtmg. 
the  following  additional  subsections: 

"(b)  Substantial  weight  should  be  given  to 
the  government's  evaluation  of  the  extent  and 
value  of  the  defendant's  assistance, 
particularly  when  the  extent  and  value  of  the 
assistance  are  difficult  to  ascertain. 

(c)  A  departure  below  a  statutorily  required 
minimum  sentence  may  be  made  only  upon 
the  motion  of  the  government.  18  U.S.C. 
3353(e).". 

Commentary  to  section  5K1.1 
captioned  "Application  Notes"  is 
amended  by  deleting  Notes  1  and  3  in 
their  entirely,  and  by  inserting  the 
following  as  Note  1: 

"1.  Because  of  the  nature  of  this  factor,  it  is 
expected  that  the  consideration  of  a 
downward  departure  will  generally  be  based 
upon  the  motion  of  the  government.  As 
provided  in  subsection  (b),  substantial  weight 
should  be  given  to  the  government's 
evaluation  of  the  extent  and  value  of  the 
defendant's  assistance,  pariicularly  when  the 
extent  and  value  of  such  assistance  are 
difficult  to  ascertain.". 

Reason  for  Amendment:  This 
amendment  eliminates  the  requirement 
of  a  government  motion  and  moves  into 
the  policy  statement  the  admonition 
presently  in  the  Commentary  concerning 
the  substantial  weight  that  should  be 
given  the  gevemment's  evaluation  of  a 
defendant's  assistance. 

Chapter  Six — Sentencing  Procedures 
and  Plea  Agreements 

35(A).  Proposed  Amendment:  The 
Commentary  to  section  6B1.2  is 
amended  by  inserting  the  following 
additional  paragraph  at  the  end: 

"The  Commission  encourages  the 
government  ||in  plea  discussionslj  llP^or  to 
the  Rule  11  colloquy||  to  disclose  to  the 
defendant  facts  and  circumstances  of  the 
offense  and  offender  characteristics,  known 
to  the  government,  that  are  relevant  ta 
application  of  the  sentencing  guildelfnes." 

Reason  for  Amendment-  This 
amendment  adds  commentaiy 
reconunending  that  the  government 
disclose  to  the  defendant  information 
known  to  the  government  relevent  to 
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application  of  the  guidelines  to 
encourage  plea  negotiations  that 
realistically  reflect  probable  outcomes 
under  the  sentencing  guidelines. 

(B).  Issue  for  Comment:  The 
Commission  requests  comment  on 
whether  it  should  amend  its  guidelines 
to  provide  that  conduct  that  is  described 
in  a  count  dismissed  pursuant  to  a  plea 
agreement  and  that  does  not  fall  within 
the  scope  of  section  IBI.3  (Relevant 
Conduct)  may  nevertheless  be 
considered  by  the  court  in  determining 
whether  or  not  to  depart  h-om  the 
applicable  guideline  range?  For 
example,  if  a  defendant  pleads  guilty  to 
one  robbery  and  another  robbery  count 
is  dismissed,  the  conduct  underlying  the 
second  count  is  not  relevant  conduct  to 
the  offense  of  conviction.  The 
Commission  solicits  comment  on 
whether  the  conduct  underlying  such  a 
count  should  or  should  not  be 
considered  as  a  grounds  for  an  upward 
departure. 

(C).  Issue  for  Comment:  The 
Commission  seeks  comment  on  whether 
it  should  provide  expressly  that  conduct 
of  which  a  defendant  is  acquitted,  but 
which  the  court  at  sentencing 
nevertheless  determines  to  have  been 
established  by  a  preponderance  of  the 
evidence,  may  be  used  for  the  following 
purposes:  (1 )  Determining  the  offense 
level,  (2)  selecting  a  sentence  within  the 
guideline  range,  and  (3)  as  a  basis  for 
imposing  a  sentence  above  the  guideline 
rahge  (upward  departure). 

Miscellaneous  Substantive,  Clarifying, 
Confonning,  and  Technical 
Amendments 

36(A).  Proposed  Amendment  to 
section  iBl.l  (Application  Instructions): 
The  Commentary  to  section  IBI.I 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  inserting  the 
following  at  the  end: 

"(m)  'Reckless'  refers  to  a  situation  in 
which  the  defendant  was  aware  of  the  risk 
created  by  his  conduct  and  the  risk  was  of 
such  a  nature  and  degree  that  to  disregard 
that  risk  constituted  a  gross  deviation  from 
the  standard  of  care  that  a  reasonable  person 
would  exercise  in  such  a  situation. 

(n)  'Criminally  negligent'  refers  to  conduct 
that  involves  a  gross  deviation  from  the 
standard  of  care  that  a  reasonable  person 
would  exercise  under  the  circumstances,  but 
which  is  not  reckless.". 

The  Commentary  to  section  2A1.4 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  deleting: 

"  'Reckless'  refers  to  a  situation  in  which 
the  defendant  was  aware  of  the  risk  created 
by  his  conduct  and  the  risk  was  of  such  a 
nature  and  degree  that  to  disregard  that  risk 
constituted  a  gross  deviation  from  the 
standard  of  ( nre  that  a  reasonable  person 


would  exercise  in  such  a  situation.  The  term 
thus", 

and  inserting  in  lieu  thereof: 

"  'Reckless'  and  'criminally  negligent'  are 
deHned  in  the  Commentary  to  S  iBl.l 
(Application  Instructions).  This  deHnition  of 
reckless  conduct"; 

and  by  inserting  the  following  additional 
sentence  at  the  end: 

"Offenses  under  this  guideline  involving 
criminally  negligent  conduct  generally  will  be 
encountered  as  assimilative  crimes.". 

The  Commentary  to  section  2A1.4 
captioned  "Application  Notes"  is 
amended  by  deleting  Note  2;  and  in'the 
caption  by  deleting  "Notes"  and 
inserting  in  lieu  thereof  "Note". 

The  Commentary  to  section  2A5.2  is 
amended  by  inserting  the  following 
immediately  before  "Background": 

"Application  Note: 

1.  'Reckless'  is  defined  in  the  Commentary 
to  S  IBI.I  (Application  Instructions).". 

The  Commentary  to  section  2F1.1 
captioned  "Application  Notes"  is 
amended  in  Note  2  by  deleting  "is"  and 
inserting  in  lieu  thereof  "and  'reckless' 
(subsection  (b)(4))  are". 

The  Commentary  to  section  2N2.1 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  inserting  the 
following  additional  sentence  at  the  end: 

"  'Reckless'  and  'criminally  negligent'  are 
defined  in  the  Commentary  to  |  iBl.l 
(Application  Instructions).". 

The  Commentary  to  section  3C1.2 
captioned  "Application  Notes"  is 
amended  in  Note  2  by  deleting  "section 
2A1.4  (Involuntary  Manslaughter)"  and 
inserting  in  lieu  thereof  "section  iBi.l 
(Application  Instructions)". 

Pieason  for  Amendment:  The  terms 
"reckless"  and  "criminally  negligent" 
are  used  in  a  number  of  guidelines.  For 
consistency  and  clarity,  this  amendment 
transfers  the  deHnitions  of  these  terms 
to  section  IBl.l  (Application 
Instructions),  the  guideline  section 
containing  defmitions  of  general 
applicabihty.  References  to  these 
defmitions  are  added  and  conformed 
accordingly. 

(B).  Proposed  Amendment  to  S  IBl.l 
(Application  Instructions)  and  various 
chapter  Two  offense  guidelines:  The 
Commentary  to  section  IBl.l  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  inserting  the  following  additional 
subdivision  at  the  end: 

"(m)  'Defendant'  refers  to  the  defendant 
individually,  and  not  to  other  participants. 
Therefore,  when  used  in  connection  with 
roles,  status,  knowledge,  or  motive,  it 
restricts  consideration  to  the  role,  status, 
knowledge  or  motive  of  the  defendant. 
Examples  include  section  2Gl.2(b)(2)  ('If  the 


defendant  was  a  parent,  relative,  or  legal 
guardian'),  sectian  2Hl.l(b)(l)  ('If  the 
defendant  was  a  public  official'),  section 
2L1.1  ('If  the  defendant  committed  the  offense 
other  than  for  pront').  section  2Sl.l(b)(l)  ('If 
the  defendant  knew  or  believed'),  section 
2T1.4  ('If  the  defendant  committed  the  offense 
as  pari  of  a  pattern  or  scheme  from  which  he 
derived  a  substantial  portion  of  his  income'), 
section  3A1.1  ('If  the  defendant  knew  or 
should  have  known')  section  3B1.1  and 
section  3B1.2  ('Based  on  the  defendant's 
role'),  and  section  3B1.3  (If  the  defendant 
violated  a  position  of  public  or  privdte. trust 
or  used  a  special  skill). 

When  used  in  connection  with  conduct 
(acts  and  omissions),  the  use  of  ihe  term 
'defendant'  restricts  consideration  to  the  acts 
and  omissions  that  the  defendant  con.mitted, 
aided,  abetted,  counseled,  otmmanded, 
induced,  procured,  or  willfully  caused. 
Examples  include  section  3C1.1  (If  the 
defendant  willfully  obstructed  or  im(rf;ded') 
and  section  3C1.2  ('If  the  defendant 
recklessly  created  a  substantial  risk'].". 

Section  2A5.2(a)(l)  is  amended  by 
deleting  "defendant  intentionally 
endangered"  and  inserting  in  lieu 
thereof  "offense  involved  intentionally 
endangering". 

Section  2A5.2(a)(2)  is  amended  by 
deleting  "defendant  recklessly 
endangered"  and  inserting  in  lieu 
thereof  "offense  involved  recklessly 
endangering". 

Section  2A6.1(b)(l)  is  amended  by 
deleting  "defendant  engaged  in"  and 
inserting  in  lieu  thereof  "offense 
involved". 

Section  2A6.1(b)(2)  is  amended  by 
deleting  "defendant's  conduct"  and 
inserting  in  lieu  thereof  "offense". 

Section  2Sl.3(a)(l)  is  amended  by 
deleting  "defendant"  and  inserting  in 
Ueu  thereof  "offense  involved";  by 
deleting  "structured"  and  inserting  in 
lieu  thereof  "structuring":  and  by 
deleting  "Hied,  or  caused"  and  inserting 
in  lieu  thereof  "filing,  or  causing". 

Reason  for  Amendment-  This 
amendment  clariHes  that  the  term 
'defendant'  has  different  meanings  in 
different  contexts.  When  used  in  respect 
to  status,  position,  knowledge,  or 
motive,  it  refers  to  the  defendant  only 
(e.g.,  'If  the  defendant  knew  or  should 
have  known,'  'If  the  defendant  was  a 
parent,  guardian').  When  used  in  respect 
to  conduct,  it  refers  to  the  personal 
conduct  of  the  defendant  (i.e.,  acts  or 
omissions  committed,  aided,  abetted, 
counseled,  commanded,  induced, 
procured,  or  willfully  caused  by  the 
defendant).  In  certain  guidelines 
(sections  2A5.2(a)  (1)  and  (2).  2A6.1(b) 
(1)  and  (2).  and  2Sl.3(a)(l)),  the 
Commission  has  used  the  term 
'defendant'  although  the  broader  term 
'offense  involved'  seems  more 
consistent  with  the  remainder  of  the 


■'¥. 


114 


Federal  Register  /  Vol.  57.  No.  1  /  Thursday.  January  2.  1992  /  Notices 


guidelines.  This  amendment,  in  these 
instances,  substitutes  the  term  'offense 
involved." 

IQ.  Proposed  Amendment  to  section 
lBl.2  (Applicable  Guidelines):  Section 
lBl.2(a]  is  amended  by  deleting 
"conviction  by  a  plea  of  guilty  or  nolo 
contendere"  and  inserting  in  lieu  thereof 
"a  plea  agreement  (written  or  made 
orally  on  the  record)". 

Section  lB1.2(c)  is  amended  by 
deleting  "conviction  by  a  plea  of  guilty 
or  nolo  contendere"  and  inserting  in  lieu 
thereof  "plea  agreement  (written  or 
made  orally  on  the  record)". 

Reason  for  Amendment  This 
amendment  revises  the  guideline  at 
section  IBI^  to  clarify  the  meaning  of 
"stipulation"  as  used  in  this  guideline, 
consistent  with  the  amendment  of  the 
Commentary  to  this  guideline  effective 
November  1, 1991  (Appendix  C, 
amendment  434). 

(D).  Proposed  Amendment  to  section 
IBl.lO  (Retroactivity  of  Amended 
Guideline  Range  (Policy  Statement]): 
Section  lBl.lO(d)  is  amended  by 
inserting  "347,"  immediately  aft^r  "341,". 

Reason  for  Amendment:  This 
amendment  provides  for  retroactive 
application  of  amendment  347,  which 
was  effective  November  1, 1990.  Among 
the  factors  the  Comhiission  considers  in 
deciding  whether  an  amendment  should 
%pply  retroactively  are:  (1)  the 
amendment's  purpose;  (2)  the  magnitude 
of  the  change  in  guideline  range  the     ^ 
amendment  makes:  and  (3)  the  difficulty 
in  applying  the  amendment 
retroactively.  In  the  case  of  amendment 
347,  these  factors  suggest  the 
appropriateness  of  retroactive! 
application.  First,  the  amendment's 
purpose  was  to  clarify  section  301.1*8 
application.  It  has  been  suggested  that 
the  misapplication  of  section  3C1.1 
before  the  amendment  might  have  been 
more  widespread  than  the  Commission 
first  believed.  Second,  the  interaction 
between  sections  3C1.1  and  3E1.1  means 
that  pre-amendmenl  decisions  to  apply 
section  3C1.1  might  have  had  a  four- 
level  rather  than  a  two-level  effect. 
Third,  the  presentence  investigation 
report  in  the  vast  majority  of  cases  will 
contain  all  information  necessary  to 
determine  whether  section  3C1.1  was 
appropriately  applied  in  the  Tirst 
instance.  Thus,  retroactive  application 
of  section  3Cl.l's  amended  commentary 
should  be  possible  with  little  additional 
fact  Tmding  or  hearings. 
'  (E).  Proposed  Amendment  to  chapter 
One,  part  B  (General  Application 
Principles):  Chapter  One,  part  B,  is 
amended  by  inserting  an  additional 
guideline  at  the  end,  titled  "Section 
iBl.ll.  Definitions",  containing:  (1)  The 
text  of  Application  Note  1  of  section 


IBI.I  as  subsection  (a);  (2)  the  text  of 
the  first  paragraph  of  Application  Note  2 
of  sectioif  IBI.I  as  subsectwHi  (b);  and 
(3)  the  following  commentary: 

"Commentary 
Application  Note: 

1.  The  term  'e.g.'  (for  example)  is  used  to 
set  forth  examples.  It  is  not  a  term  of 
limitation. 

The  term  'i.e.'  (that  is)  is  used  to  define  an 
item  or  concept  further  and,  therefore,  is  a 
term  of  limitation. 

The  term  'includes'  is  used  to  set  forth 
items  contained  in  a  particular  calegory.  It 
does  not  however,  necessarily  provide  an 
exhaustive  listing  of  the  items  in  that 
category.". 

The  Commentary  to  section  IBI.I 
captioned  "Application  Notes"  is 
amended  by  deleting  Notes  1  and  2;  and 
by  renumbering  Notes  3, 4,  and  5  as  1, 2, 
and  3,  respectively. 

The  Commentary  to  section  iBl.l 
captioned  "Application  Notes"  is 
amended  in  Notes  1  (formerfy  Note  3)  by 
deleting: 

"does  not  necessarily  include  every  statute 
covered  by  that  guideline.  In  addition,  some 
statutes  may  be", 

and  inserting  in  lieu  thereof: 

"provides  examples  of  the  statutes  covered 
by  that  guideline.  Some  guidelines  apply  to 
more  than  one  statute,  and  some  statutes 
are"; 

and  by  inserting  the  following  additional 
paragraph  at  the  end: 

"In  the  case  of  an  offense  that  is  not  listed 
in  the  Guideline  Manual  (either  in  the 
Statutory  Provisions  or  Statutory  Index),  the 
list  of  offenses  set  forth  in  the  Statutory 
Provisions  to  the  various  offense  guidelines 
may  be  helpful  in  making  the  determination 
required  under  section  2x5.1  (Other  Offenses) 
as  to  whether  there  is  a  sufficiently 
analogous  guideline.". 

Reason  for  Amendment  This 
amendment  moves  definitions  of  general 
applicability,  currently  contained  in  the 
Commentary  to  section  IBI.I,  to  a 
separate  guideline  section  for  ease  of 
reference,  and  elevates  these  definitions 
from  conunentary  to  guidelines  to  reflect 
their  importance. 

(F).  Proposed  Amendment  to  Chapter 
Two,  Offense  Conduct:  Section 
2A2.1(b](l)  is  amended  by  inserting  "or" 
immediately  before  "(B)",  and  by 
deleting: 

■■;or  (C)  if  the  degree  of  injury  is  between 
that  specified  in  subdivisions  (A)  and  (B), 
increase  by  3  levels"; 

Section  2A2.2(b](3)  is  amended  by 
deleting: 

"(D)  if  the  degree  of  injury  is  between  that 
specified  in  subdivisions  [M  and  (B),  add  3 
levels;  or 


(E)  If  the  degree  of  injury  »  between  that 
speciHed  in  subdivisions  (B)  and  (C),  add  5 

levels". 

Section  2A3.1(bH4)  is  amended  by 
inserting  "or"  immediately  before  "(B)", 
and  by  deleting";  or  (C)  if  the  degree  of 
injury  is  between  that  specified  in 
subdivisions  (A)  and  (B),  increase  by  3 
levels". 

Section  2A4.1(b)(2)  is  amended  by 
inserting  "or"  immediately  before  "(B)", 
and  by  deleting  ";  or  (C)  if  the  degree  of 
injury  is  between  that  specified  in 
subdivisions  (A)  and  (B),  increase  by  3 
levels". 

Section  2B|3.1(b)(3)  is  amended  by 
deleting: 

"(D)  If  the  degree  of  injtvy  is  between  that 
speciHed  in  subdivisions  (A)  and  (B),  add  3 
levels;  or 

(E)  If  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (B)  and  (C),  add  5 
levels". 

Section  2B3.2(b)(4]  is  amended  by 
deleting: 

"(D)  If  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (A)  and  (B),  add  3 
levels;  or 

(E)  If  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (B)  and  (C),  add  5 
levels;  or 

Section  2E2.1(b)(2)  is  amended  by 
deleting: 

"(D)  If  the  degree  of  injury  is  between  that 
specified  in  sulxlivisions  (A)  and  (B),  add  3 
levels;  or 

(E)  if  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (B)  and  (C),  add  5 
levels". 

Reason  for  Amendment  This 
amendment  deletes  intermediate  offense 
level  adjustments  that  are  not  subject  to 
adequate  definition  and  that  are 
unnecessary  to  the  operation  of  the 
guidelines  since  a  court  may  accomplish 
the  result  achieved  through  selecting  an 
intermediate  offense  level  by  instead 
selecting  the  higher  or  lower 
enhancement  and  adjusting  the  sentence 
within  the  applicable  range. 

(G).  Proposed  Amendment  to  Chapter 
"Two,  Offense  Conduct:  Section 
2A2.4(c)(l)  is  amended  by  deleting 
"defendant  is  convicted  under  18  U.S.C 
111  and  the"  Immediately  before  - 
"conduct". 

Section  2Dl.l(b)(2)  is  amended  by 
deleting  "is  convicted  of  violating  21 
U.S.C.  960(a)"  and  inserting  in  lieu 
thereof  "unlawfully  imported  or 
exported,  a  controlled  substance";  and 
by  inserting  "or  export"  immediately 
following  "to  import". 

Section  2Kl.5(b)(l)  is  amended  by 
deleting  "defendant  is  convicted  under 
49  U.S.C  1472(1)(2)  (i.e.,  the  defendant 
acted"  and  inserting  in  lieu  thereof 
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"offense  was  committed",  and  by 
deleting  "life)"  and  inserting  in  lieu 
thereof  "life". 

Reason  for  Amendment:  This 
amendment,  consistent  with  the  overall 
structure  of  the  guidelines,  provides  for 
the  application  of  these  adjustnaents  on 
the  basis  of  the  underlying  conduct 
rather  than  upon  a  requirement  of  a 
conviction  under  a  specific  statute. 

(H).  Proposed  Amendment  to  Section 
2B1.1  (liarccny,  Embezzlement,  and 
Other  Forms  of  Theft):  Tlie  Conuncntary 
to  S  2B1.1  captioned  "Application 
Notes"  is  amended  in  the  Hrst  paragraph 
of  Note  2  by  inserting  the  following 
additional  sentences  immediately  after 
the  second  sentence: 

"Market  value  is  to  be  determined  in 
relation  to  the  victim  of  the  offense.  For 
example,  in  the  case  of  merchandise  taken 
from  a  retailer,  the  market  value  is  the  retail 
market  value;  in  the  case  of  merchandise 
taken  from  a  wholesaler,  the  market  value  is 
the  wholesale  maHcet  value.". 

Reason  for  Amendment  This 
amendment  adds  language  to  the 
Commentary  of  Section  2B1.1  to  provide 
expressly  that  market  value  is  to  be 
determined  in  relation  to  the  particular 
victim,  an  approach  that  is  consistent 
with  the  other  portions  of  this  definition. 
Although  the  determination  of  loss  is  not 
subject  to  precise  definition  in  all 
circumstances,  a  victim-oriented 
approach  sliould  generally  make  the 
determination  more  straightforward.  For 
example,  in  the  case  of  20  television  sets 
stolen  from  a  wholesaler,  it  should 
generally  be  easier  to  determine  the 
wholesale  market  value  than  the 
eventual  retail  value  (which  may  differ 
widely  among  the  various  stores 
serviced  by  the  wholesaler). 

(I).  Proposed  Amendment  to  Section 
265.1  (Offenses  Involving  Counterfeit 
Bearer  Obligations  of  the  United  States): 
The  Commentary  to  Section  2B5.1 
captioned  "Application  Notes"is 
amended  in  Note  3  by  deleting  "merely 
photocopy  notes  or  otherwise",  and  by 
inserting  "(e.g.,  a  mere  photocopy  of  a  • 
note)"  immediately  following  Vso 
obviously  counterfeit". 

The  Commentary  to  Section  2B5.1 
captioned  "Application  Notes"  is 
amended  by  inserting  the  following 
additional  Note: 

"4.  Fdr  the  purpose  of  subsection  (b)(1).  do 
not  count  items  that  clearly  were  not 
intended  for  circulation  (e.g.,  discarded, 
defective  items).". 

Reason  for  Amendment-  This 
amendment  clarifies  the  operation  of 
this  guideline. 

(I).  Proposed  Amendment  to  Section 
ZQX.l  (Unlawful  Manufacturing, 
Importing.  Exporting,  or  TrafTicking): 


The  Commentary  to  Section  2D1.1 
captioned  "Application  Notes"  is 
amended  in  Note  10  in  the  subdivision 
of  the  "Drug  Equivalency  Tables"  in  the 
table  captioned  "Cocaine  and  Other 
Schedule  I  and  n  Stimulants"  by 
inserting  at  the  end: 

"N-N-Dimethyiamphetainine=^40  gm  of 
marihuana". 

and  in  the  tabl6  captioned  "LSD,  PCP, 
and  Other  Schedule  I  and  II 
Hallucinogens"  by  inserting  at  the  end: 

"Phenylcyclohcxamine  (PCE)  =  5.79  kg  of 
marihuana". 

Reason  for  Amendment-  This 
amendment  inserts  equivalencies  for 
two  additional  controlled  substances  to 
make  the  Drug  Equivalency  Table  more 
comprehensive. 

(K).  Proposed  Amendment  to  section 
2D1.4  (Attempts  and  Conspiracies)  and 
various  Chapter  Two  offense  guidelines: 
Sections  2D1.1. 2D1.2. 2D1.5. 2D1.6. 
2D1.7,  2D1.8, 2D1.9.  2D1.10,  2Dl.ll. 
201.12.  2D1.13. 2D2.1.  2D2.2  2D3.1. 2D3.2. 
2D3.3, 2D3.4,  and  2D3.5  are  amended  in 
their  titles  by  inserting  at  the  end 
thereof  in  each  instance  ";  Attempt  or 
Conspiracy". 

Section  2D1.4  is  deleted  in  its  ehtirety. 

The  Commentary  to  section  2D1.1 
captioned  "AppHcation  Notes"  is 
amended  in  Note  12  by  deleting  the 
second,  third,  and  fourth  sentences  and 
inserting  in  lieu  thereof: 

"Where  there  is  no  drug  seizure  or  the 
amount  seized  does  not  reflect  the  scale  of 
the  offense,  the  court  shall  approximate  the 
quantity  of  the  controlled  substance.  In 
making  this  determination,  the  court  may 
consider,  for  example,  the  price  generally 
obtained  for  the  controlled  substance, 
financial  or  other  records,  similar 
transactions  in  controlled  substances  by  the 
defendant,  and  the  size  or  capability  of  any 
laboratory  involved.". 

The  Commentary  to  section  2D1.1 
captioned  "Application  Notes"  is 
amended  in  Note  12  by  inserting  the 
following  additional  paragraphs  at  the 
end: 

"If  the  offense  involved  both  a  substantive 
drug  offense  and  an  attempt  or  Conspiracy 
(e.g..  sale  of  five  grams  of  heroin  and  an 
attempt  to  sell  an  additional  ten  grams  of 
heroin),  the  total  quantity  involved  shall  be 
aggregated  to  determine  the  scale  of  the 
offense. 

In  an  offense  involving  negotiation  to 
traffic  in  a  controlled  substance,  the  weight 
under  negotiation  in  an  uncompleted 
distribution  shall  be  used  to  calculate  the 
applicable  amount.  However,  where  the  court 
finds  that  the  defendant  did  not  intend  to 
produce  and  was  not  reasonably  capable  of 
producing  the  negotiated  amount,  the  court 
shall  exclude  from  the  guideline  calcuiatioo 
the  amount  that  it  finds  the  defendant  did  not 


intend  to  produce  and  was  not  reasonably 
capable  of  producing.". 

The  Commentary  to  section  2D1.6 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  deleting 
"Commentary  to  section  2D1.1,  and 
Application  Notes  1  and  2  of  the 
Commentary  to  section  2D1.4."  and 
inserting  in  lieu  thereof  "Commentary  to 
section  2Dl,r. 

The  Commentary  to  section  2X1.1 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  deleting  "section 
2D1.4  (Attempts  and  Conspiracies)" 
wherever  it  appears  and  inserting  in  lieu 
thereof  in  each  instance: 

"Section  2D1.1  (Unlawful  Manufacturing, 
Importing.  Exporting,  or  Trafficking 
(Including  Possession  with  Intent  to  Commit 
These  Offenses);  Attempt  or  Conspiracy); 
section  2D1.2  (Drug  Offenses  Occurring  Near 
Protected  Locations  or  Involving  Underage  or 
Pregnant  Individuals;  Attempt  or 
Conspiracy);  section  2D1.S  (Continuing 
Criminal  Enterprise:  Attempt  or  Conspiracy); 
section  2D1.0  (Use  of  Communication  Facility 
in  Committing  Drug  O^ense;  Attempt  or 
Conspiracy);  section  2D1.7  (Unlawful  Sale  or 
Transportation  of  Drug  Paraphernalia; 
Attempt  or  Conspiracy);  section  2D1.8 
(Renting  or  Managing  a  Drug  Establishment: 
Attempt  or  Conspiracy):  section  2D1.9 
(Placing  or  Maintaining  Dangerous  Devices 
on  Federal  Property  to  Protect  the  Unlawful 
Production  of  Controlled  Substances;  Attempt 
or  Conspiracy);  section  ZDl.lO  (Endangering 
Human  Life  While  Illegally  Manufacturing  a 
Controlled  Substance;  Attempt  or 
Conspiracy);  section  2Dl.ll  (Unlawfully 
Distributing,  Importing,  Exporting  or 
Possessing  a  Listed  Chemical;  Attempt  or 
Conspiracy);  section  2D1.12  (Unlawful 
Possession,  Manufacture,  Distribution,  or 
Importation  of  Prohibited  Flask  or  Equipment; 
Attempt  or  Conspiracy):  section  201.13 
(Structuring  Chemical  Transactions  or 
Creating  a  Chemical  Mixture  to  Evade 
Reporting  or  Recordkeeping  Requirements; 
Presenting  False  or  Fraudulent  Identirication 
to  Obtain  a  Listed  Chemical;  Attempt  or 
Conspiracy);  section  2D2.1  (Unlawful 
Possession;  Attempt  or  Conspiracy);  section 
2D2.2  (Acquiring  a  Controlled  Substance  by 
Forgery.  Fraud,  Deception,  or  Subterfuge; 
Attempt  or  Conspiracy):  section  2D3.1  (Illegal 
Use  of  Registration  Number  to  Manufacture, 
Distribute,  Acquire,  or  Dispense  a  Controlled 
Substance;  Attempt  or  Conspiracy);  section 
2D3.2  (Manufacture  of  Controlled  Substance 
in  Excess  of  or  Unauthorized  by  Registration 
Quota:  Attempt  or  Conspiracy):  section  2D3.3 
(Illegal  Use  of  Registration  Number  to 
Distribute  or  Dispense  a  Controlled 
Substance  to  Another  Registrant  or 
Authorized  Person;  Attempt  or  Conspiracy): 
section  2D3.4  (Illegal  Transfer  or 
Transshipment  of  a  Controlled  Substance: 
Attempt  or  Conspiracy):  and  section  2D3.5 
(Violation  of  Recordkeeping  or  Reporting 
Requirements  for  Listed  Chemicals  and 
Certain  Machines;  Attempt  or  Conspiracy)". 
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Appendix  A  (Statutory  Index)  is 
amended  in  the  line  beginning  21  U.S.C. 
846  by  deleting  "2D1.4"  and  inserting  in 
lieu  thereof:  "2D1.1,  2D1.2,  2D1.3.  2D1.6. 
2D1.7.  2D1.8.  2D1.9.  2D1.10.  2Dl.ll. 
2D1.12.  2D1.13,  2D2.1.  2D2.2,  2D3.1, 
2D3;2,  2D3.3,  2D3.4.  and  2D3.5";  and  in 
the  line  beginning  21  U.S.C.  §  963  by 
deleting  "2D1.4"  and  inserting  in  lieu 
thereof:  "2D1.1.  2D1.2.  2D1.5,  2D1.6, 
2D1.7.  2D1.8.  2D1.9.  2D1.10.  2Dl.ll. 
2D1.12,  2D1.13,  2D2.1.  2D2.2.  2D3.1.  . 
2D3.2.  2DX3.  2D3.4.  and  2D3.5". 

Reason  for  Amendment:  This 
amendment  clarifies  and  simplifies  the 
guideline  provisions  dealing  with 
attempts  and  conspiracies  in  drug  cases 
and  conforms  the  structure  of  these 
provisions  to  that  of  other  offense 
guidelines  that  specifically  address 
attempts  and  conspiracies  (i.e.,  attempts 
and  conspiracies  described  in  section 
2X1 .1(c)). 

(L).  R-oposed  Amendment  to  section 
2E1.4  (Use  of  Interstate  Commerce 
Facilities  in  the  Commission  of  Murder- 
For-Hire):  Section  2E1 .4(a)(2)  is 
amended  by  inserting  at  the  end  "from 
sections  2A1.2  (First  Degree  Murder). 
2A1.5  (Conspiracy  or  Solicitation  to 
Commit  Murder),  or  2A2.1  (Assault  With 
^ntent  to  Commit  Murder),  as 
applicable". 

The  Commentary  to  section  ffil.4 
captioned  "Background"  is  amended  by 
deleting: 

"The  statute  does  not  require  that  a  murder 
covered  by  this  section  has  been  committed. 
The  maximum  term  of  imprisonment 
authorized  by  statute  ranges  from  five  years 
to  life  imprisonment.", 

and  inserting  in  lieu  thereof: 

'This  guideline,  and  the  statute  to  which  it 
applies,  does  not  require  that  a  murder 
actually  have  been  committed.". 

Reason  for  Amendment:  This 
amendment  makes  the  wording  of 
subsection  (a)(2)  and  the  Background 
Commentary  more  precise.  The 
reference  in  the  current  Background 
Commentary  to  a  maximum  term  of  five 
years  is  obsolete;  this  sentence  is 
deleted  as  unnecessary. 

(M).  Proposed  Amendment  to  section 
2J1.6  (Failure  to  Appear  by  Defendant): 
Section  211.6(b)(1)  is  amended  by 
deleting  "away  from  the  facility"  and 
inserting  in  lieu  thereof  "in  failure  to 
appear  status". 

The  Commentary  to  section  2)1.6 
captioned  "Application  Notes"  is 
amended  by  inserting  the  following 
additional  notes: 

"5.  "Voluntarily  surrendering"  includes 
voluntarily  reporting  to  the  court  or  to  the 
correctional  facility  (in  the  case  of  a  failure  to 
report  for  service  of  sentence),  or  turning 
one's  self  m  to  a  law  enforcement  authority 


as  a  person  in  failure  to  appear  status.  It  does 
not,  hovyever,  include  notifying  authorities  of 
one's  failure  to  appear  status  after  being 
arrested  on  another  charge. 

6.  'While  in  failure  to  appear  status'  means 
at  any  time  between  the  time  the  defendant 
was  scheduled  to  report  and  the  time  the 
defendant  was  returned  to  federal  custody."' 

Reason  for  Amendment:  The 
amendment  clarifies  the  operation  of 
this  guideline. 

(N).  Proposed  Amendment  to  chapter 
Two,  part  L,  subpart  2:  The  title  of 
section  2L2.1  is  amended  by  inserting  at 
the  end  ";  False  Statement  in  Respect  to 
the  Citizenship  or  Immigration  Status  of 
Another;  Fraudulent  Marriage  to  Assist 
Alien  to  Evade  Immigration  Law". 

The  Commentary  to  section  2L2.1 
captioned  "Statutory  Provisions"  is 
amended  by  inserting  "8  U.S.C.  1325(b):" 
immediately  before  "18  U.S.C".  and  by 
inserting  "1015,"  immediately  after 
"Sections". 

The  title  of  section  2L2.2  is  amended 
by  inserting  at  the  end:  ";  False 
Personation  or  Fraudulent  Marriage  by 
Alien  to  Evade  Immigration  Law". 

The  Commentary  to  section  2L2.2 
captioned  "Statutory  Provisions"  is 
amended  by  deleting  "18  U.S.C."  and 
inserting  in  lieu  thereof  "8  U.S.C. 
1325(b);  18  U.S.C.  911, 1015,". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  in  the  appropriate 
place  by  title  and  section: 

"8  U.S.C.  1325(b)  •  *  •  2L2.1,  2L2.2". 

Reason  for  Amendment:  This 
amendment  expands  the  titles  of 
sections  2L2.1  and  2L2.2  to  include 
additional  statutes  appropriately 
covered  by  these  provisions. 
Conforming  revisions  are  made  in  the 
Statutory  Provisions  and  Appendix  A 
(Statutory  Index). 

(O).  Proposed  Amendment  to  section 
2P1.1  (Escape,  Instigating  or  Assisting 
Escape):  Section  2Pl.l(b)(3)  is  amended 
by  deleting  "the  non-secure  custody  of  a 
community  corrections  center, 
community  treatment  center,  'halfway 
house,'  or  similar  facility"  and  inserting 
in  lieu  thereof  "non-secure  custody"  and 
by  inserting  "(A)  the  offense  involved  a 
failure  to  return  from  a  furlough  from 
secure  custody;  or  (B)"  immediately 
following  "apply  if. 

The  Commentary  to  section  2P1.1 
captioned  "Application  Notes"  is 
amended  in  Note  2  by  deleting  "(not  in 
connection  with  an  arrest  or  other 
charges)"  and  inserting  in  lieu  thereof "; 
it  does  not  include  notifying  authorities 
of  one's  status  as  an  escapee  after  being 
arrested  on  another  charge". 

Reason  for  Amendment:  This 
amendment  clarifies  (1)  that  a  failure  to 
return  from  a  furlough  from  secure 


custody  is  excluded  from  subsection 
(b)(3):  and  (2)  that  an  institution  with  no 
security  perimeter  (a  minimum  security 
camp)  is  included  under  subsection 
(b)(3)  (U.S.  v.  Agudelo,  768  F.Supp.  339 
(N.D.  Fla.  1991)).  In  addition,  it  malces  an 
editorial  improvement  to  the 
commentary. 

(P).  Proposed  Amendment  to  chapter 
two,  part  T,  subpart  3,  Customs  Taxes: 
The  Introductory  Commentary  to 
Chapter  two,  part  T.  subpart  3,  is 
amended  by  deleting  ".  These  guidelines 
are  primarily  aimed  at"  and  inserting  in 
lieu  thereof  "and  is  designed  to  address 
violations  involving";  by  deleting  "They 
are"  and  inserting  in  lieu  thereof  "It  is"; 
by  deleting  "legislation  generally 
applies"  and  inserting  in  lieu  thereof 
"criminal  statutes  apply";  by  inserting 
"if  applicable,"  immediately  following 
"guideline,";  and  by  deleting  "these 
guidelines"  and  inserting  in  lieu  thereof 
"the  guideline  in  this  part". 

Section  2T3.1  is  amended  iii  the  title 
by  inserting  at  the  end  ";  Receiving  or  . 
Trafficking  in  Smuggled  Property". 

Section  2T3.1  is  amended  by  inserting 
the  following  additional  subsection: 

"(c)  Cross  Reference 

(1)  If  the  offense  involves  a  contraband 
item  covered  by  another  offense  guideline, 
apply  that  offense  guideline  if  the  resulting 
offense  level  is  greater  than  that  determined 
above.". 

The  Commentary  to  section  2T3.1 
captioned  "Application  Notes"  is 
amended  in  Note  2  by  deleting  "the 
court  should  impose  a  sentence  above 
the  guideline"  and  inserting  in  lieu 
thereof  "an  upward  departure  may  be 
warranted". 

Section  2T3.2.  including 
accompanying  commentary,  is  deleted 
in  its  entirety. 

Appendix  A  (Statutory  Index)  is 
amended  in  the  lines  beginning  "18 
U;S.C.  545".  "18  U.S.C.  547".  "18  U.S.C. 
549".  and  "19  U.S.C.  1464"  by  deleting  in 
each  instance  ".  2T3.2". 

Reason  for  Amendment:  This 
amendment  inserts  a  cross  reference  in 
section  2T3.1  to  provide  the  legal 
authority^o  implement  the  policy  set 
forth  in  the  introductory  commentary; 
consolidates  sections  2T3.1  and  2T3.2 
which  contain  identical  characteristics; 
and  makes  conforming  changes  in 
commentary. 

(Q).  Proposed  Amendment  to  section 
2X1.1  (Attempt,  Solicitation,  or 
Conspiracy):  Section  2Xl.l(b)(3)  is 
amended  by  deleting  "(A)";  and  by 
deleting: 

"(B)  If  the  statute  treats  solicitation  of  the 
offense  identically  with  the  object  offense,  do 
not  apply  subdivision  (A)  above:  i.e.,  the 
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offense  level  is  the  same  as  that  for  the  object 

offense.". 

The  Commentary  to  Section  2Xi:l 
captioned  "Application  Notes"  is 
amended  in  the  last  paragraph  of  Note  1 
by  inserting  "Section  264:1  Bribery  in 
Procurement  of  Bank  Loan  and  Other 
Commercial  Bribery;  Solicitation  of 
Bribe);"  immediately  before  "Section 
2C1.1":  by  inserting  "Section  2C1.5 
(Payments  to  Obtain  Public  Office; 
Solicitation  of  Payment);  Section  2Cl.d 
(Loan  or  Gratuity  to  Bank  Examiner,  or 
Gratuity  for  Adjustment  of  Farm   ' 
Indebtedness,  or  Procuring  Bank  Loan, 
or  Discount  of  Commercial  Paper 
Solicitation  of  Loan  or  Gratuity);" 
immediately  before  "Section  2E5.1";  and 
by  inserting  ";  Section  2E5.6  (Prohibited 
Payments  or  Lending  of  Money  by 
Employer  or  Agent  to  Employees, . 
Representatives,  or  Labor 
Organizations;  Solicitation  of  Prohibited 
Payment  or  Loan);  Section  211.8  (Bribery 
of  Witness;  Solicitation  of  ftibe); 
Section  2ji.9  (Payment  to  Witness; 
Solicitation  of  Payment)"  immediately 
before  the  period  at  the  end  of  the 
sentence. 

The  Commentary  to  Section  2X1.1 
captioned  "Application  Notes"  is 
amended  in  Note  4  in  the  second 
sentence  by  deleting  "(b)(3)(A)"  and 
inserting  in  lieu  thereof  "(b)(3)". 

Conforming  Amendments:  Section 
2B4.1  is  amended  in  the  title  by  inserting 
at  the  end  ";  Solicitation  of  Bribe". 

Section  2C1.5  is  amended  in  the  title 
by  inserting  at  the  end  ";  Solicitation  of 
Payment". 

Section  2C1.6  is  amended  in  the  title 
by  inserting  at  the  end  ";  Solicitation  of 
Loan  or  Gratuity". 

Section  2E5.6  is  amended  in  the  title 
by  inserting  at  the  end  ";  Solicitation  of 
Prohibited  Payment  or  Loan". 

Section  2)1.8  is  amended  in  the^itle  by 
inserting  at  the  end  ";  Solicitation  of 
Bribe". 

Section  2J1.9  is  amended  in  the  Utle  by 
inserting  at  the  end  ";  Solicitation  of 
Payment". 

Reason  for  Amendment-  This 
amendment  simplifies  the  structure  of 
this  guideline  by  deleting  subsection 
(b)(3)(B)  and  addressing  the  offenses 
currently  covered  by  this  subsection  by 
including  a  specific  reference  to 
solicitation  in  the  titles  of  the 
appropriate  offense  guideline,  as  is  done 
in  the  case  of  conspiracy  and  attempt. 

(R).  Proposed  Amendment  to  Sections 
2X3.1  (Accessory  After  the  Fact)  and 
2X4.1  (Misprision  of  Felony):  Section 
2X3.1  is  amended  by  deleting  "4"  and 
inserting  in  lieu  therof  "level  1",  arid  by 
inserting  "level"  immediately  before 
"30". 


Section  2X4.1  is  amended  by  deleting 
"4"  and  inserting  in  lieu  thereof  "level 
1".  and  by  inserting  "level"  immediately 
before  "19". 

Reason  for  Amendment  This 
amendment  corrects  an  anomaly.  For 
example,  under  the  current  guidelines,  in 
the  case  of  a  level  6  or  7  theft  or  fraud 
(or  any  other  offense  with  an  offense 
level  of  6  or  7),  a  conviction  for  the 
substantive  offense  with  a  4-level 
reduction  for  minimal  role  will  result  in' 
an  offense  level  of  2  or  3,  respectively.  A 
conviction  for  accessory  after  the  fact  or 
misprision  (lesser  offenses)  will  result  in 
a  higher  final  offense  (level  4)  because 
of  the  alternative  minimum  offense 
level.  This  anomaly  is  removed  by  the 
revision  of  the  minimum  offense  level 
under  Sections  2X3.1  and  2X4.1. 

(S).  Proposed  Amendment  to  Section 
3A1.2  (Official  Victim):  Section  3A1.2(a) 
is  amended  by  deleting  "a  law 
enforcement  or  corrections  officer;  a 
former  law  enforcement  or  corrections 
officer;  an  officer  or  employee  included 
in  18  U.S.C.  1114;  a  former  officer  or 
employee  included  in  18  U.S.C.  1114;" 
and  inserting  in  lieu  thereof  "a 
govermnent  officer  or  employee;  a 
former  government  officer  or 
employee;". 

The  Commentary  to  section  3A1.2 
captioned  "Application  Notes"  is 
amended  in  Note  2  by  deleting  "are  not 
expressly  covered  by  this  section.  The 
court  should  make  an  upward  departure 
of  at  least  three  levels  in  those  unusual 
cases  in  which  such  persons  are 
victims."  and  inserting  in  lieu  thereof 
"although  covered  by  this  section,  do 
not  represent  the  heartland  of  the 
conduct  covered.  An  upward  departure 
to  reflect  th6  potential  disruption  of  the 
governmental  function  in  such  cases 
typically  would  be  warranted.".  -^ 

The  Commentary  to  section  3A1.2  ' 
captioned  "Application  Notes"  ia 
amended  in  Note  4  by  deleting  "law 
enforcement  or  corrections  officer  or 
other  person- covered  under  18  U.S.C. 
1114"  and  inserting  in  lieu  thereof 
"government  officer  or  employee";  and 
by  inserting  at  the  end  "This  adjustment 
also  would  not  apply  in  the  case  of  a 
robbery  of  a  postal  employee  because 
the  offense  guideline  for  robbery 
contains  an  enhancement  (section 
2B3.1(a))  that  takes  such  condWt  into 
account.". 

Reason  for  Amendment:  Section  3A1.2 
(entitled  "Official  Victim")  currently 
covers  some  but  not  all  government 
officers  or  employees  victimized  on 
account  of  their  official  position. 
Primarily,  it  covers  law  enforcement  and 
correctional  officers  and  employees, 
prosecutors  and  judges;  but  because  of 
the  reference  to  18  U.S.C.  1114,  it  also 


covers  postal  warkers  and  members  of 
the  Coast  Guard.  To  add  to  the 
complexity,  an  application  note  instructs 
that  in  the  case  of  certain  high  level 
officials,  an  upward  departure  of  at  least 
3  levels  should  be  made.  Unstated  is 
whether  a  3-level  upward  departure 
should  be  made  in  the  case  of  a 
governmental  officer  or  employee  who  is 
not  covered  by  this  section  but  who  - 
nonetheless  is  targeted  as  a  victim 
because  o?  his  official  status.  This 
amendment  adopts  a  more  generic 
approach.  Under  this  amendment,  this 
section  would  apply  to  all  government    - 
officers  or  employees  targeted  on 
account  of  their  official  position  or  in 
retaliation  for  their  official  conduct. 

(T).  Proposed  Amendment  to  section 
3B1.3  (Abuse  of  Position  of  Trust  or  Use 
of  Special  Skill):  Section  3B1.3  is 
amended  in  the  title  by  inserting 
"Special"  immediately  before  'Trust". 

Section  3B1.3  is  amended  by  inserting 
"special"  immediately  before  "trust" 
wherever  the  latter  term  appears. 

The  Commentary  to  section  3B1.3 
captioned  "Application  Notes"  is 
amended  by  deleting  Note  1  as  follows: 

"1.  The  position  of  trust  must  have    ^_ 
contributed  in  some  substantial  way  tc^^ 
facilitating  the  crime  and  not  merely  have 
provided  an  opportunity  that  coufd  as  easily 
have  bieen  afforded  to  other  persons.  This 
adjustment,  for  example,  would  not  apply  to 
an  embezzlement  by  an  ordinary  bank 
teller.", 

and  inserting  in  lieu  thereof: 

"1.  'Special  trust'  refers  to  a  position  of 
public  or  private  trust  characterized  by 
professional  or  managerial  discretion  (i.e., 
substantial  discretionary  judgment  that  is 
ordinarily  given  considerable  deference). 
Such  positions  ordinarily  are  subject  to 
significantly  less  monitoring  thai)  the  typical 
employee.  For  thi&  enhancement  to  apply,  the 
position  of  trust  must  have  contributed  in 
some  signiHcant  way  to  facilitating  the 
commission  or  concealment  of  the  offense 
(e.g..  by  making  the  detection  of  the  offense 
or  the  defendant's  responsibility  for  the 
offense  more  difficult).  This  adjustment,  for 
example,  would  apply  in  the  case  of  an 
embezzlement  of  a  client's  funds  by  an 
attorney  serving  as  a  guardian,  a  fraudulent 
loan  scheme  by  a  bank  president,  the  theft  of 
merchandise  by  a  police  officer  who  finds  the 
door  unlocked  during  a  routine  patrol,  or  the 
criminal  sexual  abuse  of  a  patient  by.a 
^^physician  under  the  guise  of  w  examination. 
This  adjustment  would  not  apply  in  the  case 
of  an  embezzlement  or  theft  by  an  ordinary 
bank  teller  or  postal  employee  because  such 
positions  ace  not  characterized  by  the  factors 
described  above." 

Reason  for  Amendment:  Numerous 
questions  have  arisen  in  the  application 
of  this  section  in  respect  to  the  intended 
scope  of  this  adjustrnent.  This 
amendment  reformulates  the  definition 
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of  an  abuse  of  position  of  trust  to 
provide  an  operationally  more  workable 
deHnition  that  appropriately 
distinguishes  cases  warranting  this 
enhancement. 

(U).  Proposed  Amendment  to  chapter 
Five,  part  E  (Restitution,  Fines. 
Assessments.  Forfeitures):  Chapter  Five, 
part  E.  isr  amended  by  inserting  the 
following  additional  policy  statement: 

"Section  5E1.5.    Costs  of  Prosecution 
(Policy  Statement) 

Costs  of  prosecution  shall  be  imposed  on  a 
defendant  as  required  by  statute. 


Commentary 

Background-  Various  statutes  require  the 
court  to  impose  the  costs  of  prosecution:  7 
U.S.C.  13  (larceny  or  embezzlement  in 
connection  with  commodity  exchanges):  21 
U.S.C.  844  (simple  possession  of  controlled 
.substances)  (unless  the  court  flnds  that  the 
defendant  lacks  the  ability  to  pay):  26  U.S.C. 
7201  (attempt  to  defeat  or  evade  income  tax): 
26  U.S.C.  7202  (willful  failure  to  collect  or  pay 
t.ix):  28  U.S.C.  7203  (willful  failure  to  file 
income  lax  return,  supply  information  or  pay 
tax);  26  U.S.C.  7206  (fraud  and  false 
statements):  26  U.S.C.  7210  (failure  to  obey 
summons):  26  1>.S.C.  7213  (unauthorized 
disclosure  of  information);  26  U.S.C.  7215 
(offenses  with  respect  to  collected  taxes):  26 
I'.S.C.  7216  (disclosure  or  use  of  information 
by  preoarers  of  returns):  26  U.S.C.  7232 
(failure  to  register  or  false  statement  by 
gasoline  manufacturer  or  producer);  42  U.S.C. 
1302C-9  (improper  FOIA  disclosure);  43  U.S.C. 
942-6  (rights  of  way  for  Alaskan  wagon 
roads).". 

Reason  for  Amendment:  A  numl 
statutes  mandate  imposition  of  the  costs 
of  prosecution.  The  proposed  policy 
statement  would  make  the  Guidelines 
Manual  more  comprehensive  by 
including  notice  to  users  of  these 
statutory  sentencing  requirements. 

(V).  Proposed  amendment  to  chapter 
Five,  part  K  (Departures):  Chapter  Five, 
part  K,  is  amended  by  inserting  the 
following  additional  policy  statement: 

"Section  5K2.17.    Extraordinary 
Physical  Impairment  (Policy  Statement) 

If  a  defendant  suffers  from  an 
extraordinary  physical  impairment,  a 
sentence  below  the  applicable  guidline  range 
may  be  warranted:  e.g.,  in  the  case  of  a 
seriously  infirm  defendant,  home  detention 
may  be  as  efficient  as,  and  less  costly  than, 
imprisonment.".  > 


noer  of 


Rilhon  for  Amendment:  For  purposes 
of  clarity  and  comprehensiverress,  this 
amendment  takes  an  existing  ground  for 
departure  discussed  in  section  5H1.4 
(Physical  Condition.  Including  Drug  or 
Alcohol  Dependence  or  Abuse)  and 
creates  a  new  section  in  chapter  Five, 
part  K  (Departures)  that  specifically 
deals  with  this  ground  for  departure. 

(W).  Proposed  Amendment  to  section 
6B1.2  (Standards  for  Acceptance  of  Plea 
Agreements):  Section  6Bl.2(a)  is 
amended  by  deleting  "statutory 
purposes  of  sentencing"  and  inserting  in 
lieu  thereof  "sentencing  guidelines". 

The  Commentary  to  section  6B1.2  is 
amended  by  deleting  "This  section 
makes  clear  that  a  court  may  accept  a 
plea  agreement  provided  that  the  judge 
complies  with  the  obligations  imposed 
by  Rule  11(e).  Fed.  R.  Crim,  P.  A  judge" 
and  inserting  in  lieu  thereof  "The  court", 
and  by  inserting  the  following  additional 
sentences  immediately  before  "This 
requirement"; 

"A  defendant  who  enters  a  plea  of  guilty  in 
a  timely  manner  will  enhance  the  likelihood 
of  his  receiving  a  reduction  in  offense  level 
by  2  levels  under  §  3E1.1  (Acceptance  of 
Responsibility).  Further  reduction  in  offense 
level  (or  sentence)  due  to  a  plea  agreement 
will  tend  to  undermine  the  sentencing 
guidefines.". 

The  Commentary  to  section  6B1.2  is 
amended  in  the  first  sentence  of  the 
second  paragraph  by  deleting  "will"  and 
inserting  in  lieu  thereof  "may". 

Reason  for  Amendment:  This 
amendment  expresses  the  Commission's 
position  on  the  appropriate  interaction 
between  section  3E1.1  and  section  6B1.2, 
and  makes  several  editorial 
improvements. 

(X).  Proposed  Amendment  to  section 
6B1.2  (Standards  for  Acceptance  of  Plea 
Agreements):  Section  6Bl.2(a)  is 
amended  by  deleting  "statutory 
purposes  of  sentencing"  and  inserting  in 
lieu  thereof  "sentencing  guidelines". 
'  Section  6Bl.2(a}  is  amended  by 
inserting  the  following  additional 
paragraph  at  the  end: 

"Provided,  that  the  acceptance  of  a  plea 
agreement  that  includes  the  dismissal  of  a 
charge  or  a  plea  agreement  not  to  pursue  a 
potential  charge  shall  not  exclude  the 
conduct  underlying  such  charge  from 
consideration  under  section  lBl.3  (Relevant 


Conduct)  in  respect  to  the  offense  of  which 
the  defendant  is  convicted.". 

The  Commentary  to  section  6B1.2  is 
amended  by  inserting  the  following 
additional  paragraph  as  the  second 

paragraph: 

"Compliance  with  subsection  (a)  of  this 
policy  statement  will  reduce  the  likelihood 
that  a  plea  agreement  will  undermine  the 
sentencing  guidelines,  intentionally  or 
unintentionally.  It  is  to  be  noted,  however, 
that  the  acceptance  of  a  plea  agreement  that . 
includes  the  dismissal  of  a  charge,  or  a  plea 
agreement  not  to  pursue  a  potential  charge 
will,  in  no  event,  exclude  the  conduct 
underlying  such  charge  from  consideration 
under  the  provisions  of  section  1B1.3 
(Relevant  Conduct)  that  are  applicable  to  the 
offense  of  which  the  defendant  is  convicted.". 

The  Commentary  to  section  6B1.2  is 
amended  in  the  third  (formerly  second) 
paragraph  by  deleting  "will"  and 
inserting  in  lieu  thereof  "should";  by 
deleting  "the  contemplated  sentence  is" 
and  inserting  in  lieu  thereof  "such 
sentence  is  an  appropriate  sentence"; 
and  by  deleting  "recommended  sentence 
or  agreement"  and  inserting  in  lieu 
thereof  "sentence". 

Reason  for  Amendment:  This 
amendment  clarifies  that  a  plea 
agreement  to  dismiss  a  charge  or  not  to 
pursue  a  potential  charge  does  not 
insulate  the  conduct  underlying  such      ., 
charge  from  the  operation  of  section 
IBI.3  (Relevant  Conduct). 

(Y).  Proposed  Amendment  to  section 
5D1.1  (Imposition  of  a  Term  of 
Supervised  Release):  Section  5Dl.l(a)  is 
amended  by  inserting  "(other  than  a 
sentence  of  life  imprisonment)" 
immediately  before  "is  imposed". 

The  Commentary  to  section  5D1.1 
captioned  "Application  Notes"  is 
amended  in  the  first  sentence  of  Note  1 
by  inserting  "(other  than  a  sentence  of 
life  imprisonment)"  immediately 
following  "year". 

Reason  for  Amendment-  Currently, 
this  guideline  requires  imposition  of  a 
term  of  supervised  release  whenever  a    . 
term  of  imprisonment  exceeding  one 
year  is  imposed.  This  amendment 
provides  an  exception  to  this 
requirement  in  the  case  of  a  sentence  of 
life  imprisonment. 

[PR  Doc.  91-31238  Filed  12-31-91;  8:45  am] 
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Court  Orders  Affecting  Retirement 
Benefits 

agency:  Office  of  Personnel 

Mdnagement. 

ACTION:  Proposed  rule.  ♦ 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  proposed 
r(!gulations  to  improve  processing  of 
court  orders  affecting  retirement 
benefits  under  the  Civil  Service 
Retirement  System  (CSRS)  and  the 
Federal  Employees  Retirement  System 
(PERS).  The  proposed  regulations  woold 
establish  rules  of  interpretation  and 
procedures  for  processing  court  orders 
that  divide  retirement  benefits  or  award 
survivor  annuities,  provide  model 
paragraphs  for  use  in  preparing  court 
orders,  and  create  a  single  uniform  set 
of  procedures  for  processing  court 
orders  under  FERS  and  CSRS.  The 
regulations  are  needed  to  streamline 
OPM's  procedures  to  allow  disputes 
oyer  the  interpretation  of  State  court 
orders  to  be  brought  to  closure  more 
easily  and  quickly,  minimizing  hardship 
to  the  former  spouse. 
DATES:  Comments  must  be  received  on 
or  before  March  3. 1992. 
ADDRESSES:  Send  comments  to  Andrea 
Minniear  Farran,  Assistant  Director  for 
Retirement  and  Insurance  Policy. 
Retirement  and  Insurance  Group.  Office 
of  Personnel  Management.  P.O.  Box  57, 
Washington,  DC  20044:  or  deliver  to 
OPM,  room  4351, 1900  E  Street  NW.. 
Washington.  DC  I 

Comments  on  the  information 
collection  requirements  contained  in  this 
regulation  also  should  be  filed  with  the 
Office  of  Management  and  Budget.  (See 
below  under  Paperwork  Reduction  Act.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L  Siegelman.  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  would  replace  the  existing 
separate  sets  of  interim  regulations 
under  the  Civil  Service  Retirement 
System  (CSRS)  and  the  Federal 
Fjnployees  Retirement  System  (FERS). 

On  Mdv  13. 1985.  we  published  (at  50 
I R  20064)  interim  regulations  which,  in 
pnrt.  revised  our  procedures  for 
processing  court  orders  affecting 
benefits  under  CSRS.  Those  interim 
rules  were  necessary  to  implement  the 
Civil  Service  Retirement  Spouse  Equity 
Act  of  1984  (CSRSEA)  (Pub.  L.  98-615). 

On  September  8. 1986.  we  published 
(a!  51  FR  31927)  interim  regulations 


amfrnding  the  interim  regulations 
published  May  13. 1985.  The  September 
8th  interim  regulations  implemented 
several  changes  to  CSRSEA  made  by  the 
Federal  Employees  Benefits 
Improvement  Act  of  1986  (Pub.  L  9»- 
251).  The  September  8th  interim 
regulations  also  included  changes  based 
on  comments  received  in  response  to  the 
interim  regulations  published  May  13. 
1985. 

On  February  3, 1987.  we  published  (at 
52  FR  3209)  interim  regulations 
amending  the  interim  regulations  for 
processing  court  orders  under  CSRS  to 
implement  the  Federal  Employees" 
Retirement  System  Technical 
Corrections  Act  of  1986  (Pub.  L.  99-556). 

On  March  12. 1990.  we  published  (at 
55  FR  9093)  amendments  to  the  interim 
regulations  implementing  CSRSEA.  The 
amendments  included  revised  guidelines 
explaining  how  we  interpret  certain 
language  used  in  court  orders  affecting 
CSRS  benefits. 

The  interim  regulations  published 
May  13. 1985.  as  amended,  remain  in 
effect  for  court  orders  affecting  CSRS 
benefits. 

On  December  30. 1986.  we  published 
(at  51  FR  47021)  proposed  regulations  for 
revising  our  procedures  for  processing 
court  orders  under  CSRS  to  expedite 
payments  to  the  former  spouses. 

On  December  31, 1986,  we  published 
(at  51  FR  47190)  interim  regulations  for 
processing  court  orders  affecting  FERS 
basic  benefits.  Those  interim  regulations 
implemented  for  FERS  the  procedures 
that  we  had  proposed  the  day  before  for 
CSRS.  The  interim  regulations  published 
December  31. 1986.  remain  in  effect  for 
court  orders  affecting  FERS  benefits. 

1.  Reasons  to  Change  Processing 
Procedures 

The  proposed  regulations  will  make  it 
easier  for  the  parties  in  a  divorce  to 
ensure  that  OPM  will  divide  CSRS  or 
FERS  benefits,  or  provide  a  survivor 
benefit,  in  accordance  wiUi  their  wishes. 
In  enacting  the  provisions  allowing  OPM 
to  honor  the  decisions  of  State  courts 
respecting  a  former  spouse's  interest  in 
an  employee's  retirement  benefits,  the 
intent  of  Congress  was  that  the  Federal 
Government  not  insert  itself  into  marital 
property  disputes.  The  proposed 
regulations  assure  that  the  dispute- 
resolution  role  rests  in  the  hands  of  the 
State  courts  as  was  originally  intended 
by  the  Congress. 

Under  the  current  regulations  for  court 
orders,  a  process  has  evolved  that, 
rather  than  truly  protecting  the  rights  of 
all  parties,  often  simply  resulted  in 
delays  in  payments  to  former  spouses 
and  hardships  to  them.  Under  existing 
regulations,  when  we  receive  a  court 


order  that  awards  a  benefit  to  a  former 
spouse  of  a  CSRS  or  FERS  retiree,  the 
retiree  can  protest  OPM's  decision 
through  frequently  lengthy 
administrative  procedures.  This  may 
create  financial  hardship  because,  under 
CSRS  procedures,  no  money  is  paid 
while  the  administrative  proceedings 
are  pending.  Since  the  aftermath  of 
many  divorces  is  often  an  emotionally 
charged  situation,  some  retirees 
deliberately  use  the  process  to  delay 
payments  for  as  long  as  possible. 

The  proposed  regulations  synthesize 
our  experience  in  processing  court 
orders  since  1978,  and  contain  two 
important  changes  that  vve  believe  will 
improve  our  service  to  people  affected 
by  these  orders.  First,  the  regulations 
will  make  it  easier  for  people  to  submit 
orders  that  will  be  acceptable  to  OPM. 
The  regulations  are  very  detailed  as  to 
what  constitutes  a  court  order  that  is 
acceptable  for  processing,  and  as  to  the 
exact  meaning  of  court  order 
terminology.  The  definitions  in  these 
regulations  are  designed  to  give  the 
most  conunonly-used  meaning  to  words 
most  often  encountered  in  court  orders. 
This  will  allow  OPM  to  accept  as  many 
court  orders  as  possible  rather  than 
rejecting  orders,  which  would  require 
the  parties  to  return  to  State  court.  To 
further  facilitate  preparation  of    . 
acceptable  orders,  appendices  to  the 
regulations  contain  model  paragraphs 
that  attorneys  can  use  to  ensure  that,  in 
drafting  orders,  the  language  they  select 
will  both  produce  the  intended  result 
and  meet  OPM's  processing 
requirements. 

Second,  because  the  regulations 
prescribe  in  detail  what  is  and  is  not 
acceptable  for  processing,  OPM  can 
now  assume  the  appropriate  role  for 
itself,  which  is  a  ministerial  role,  rather 
than  a  mediator  in  marital  property 
disputes.  This  role  belongs  to  the  State 
courts.  If  a  court  order  is  so  flawed  that 
it  is  not  sufficienUy  clear  to  satisfy  our 
requirements,  the  appropriate  action  is 
for  the  parties  to  return  to  the  State 
court  to  correct  the  problem.  Likewise,  if 
the  retiree  contends  that  the  court 
intended  its  order  to  have  a  different 
meaning  than  the  clear  meaning  it  has 
under  these  regulations,  the  proper 
forum  for  the  retiree's  complaint  is  the 
State  court.  OPM  will  require  the 
employees  and  former  spouses  to  settle 
the  disputes  in  the  State  courts  where 
they  belong,  not  in  Federal  proceedings. 
The  courts  issuing  the  orders  are  in  the 
best  position  to  determine  the  meaning 
of  their  own  orders.  This  will  result  in 
faster  resolution  of  disputes  and 
eliminate  the  delay  in  payments  to 
former  spous^  with  court  orders  that 
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comply  with  the  requirements  of  the 
regulations. 

2.  Changes  Having  Broad  Application 

The  proposed  regulations  would 
consolidate  the  CSRS  and  FERS 
regulations  concerning  court  orders 
affecting  retirement  benefits  into  a 
single  set  of  regulations  applicable  to 
boA  retirement  systems. 

We  have  made  several  changes  to 
make,the  regulations  easier  to  use  by 
both  Uie  legal  community  in  drafting  and 
submitting  court  orders  and  by  0PM 
staff  in  applying  the  regulations  to  court 
orders.  The  proposed  regulations 
distinguish  clearly  among  regulations 
that  affect  employee  annuities,  refunds 
of  employee  contributions,  and  former 
spouse  survivor  annuities.  Under  the 
ciurent  regulation,  some  sections 
contain  regulations  pertaining  to  more 
than  one  of  these  different  beneHts.  This 
resulted  in  a  lack  of  clarity  about  which 
regulatory  provisions  apply  to  which 
types  of  beneHt.  The  proposed 
regulations  also  divide  rul^s  into 
separate  subparts  covering  procedures, 
requirements,  and  terminology.'These 
changes  make  it  easier  for  the  legal 
community  to  focus  on  the  provisions 
that  effect  benefits  involved  in  the  case 
with  which  they  are  concerned.  A  side 
effect  of  clearly  dividing  the  regulations 
by  the  type  of  benefits  Uie  order  seeks  to 
affect  is  repetition  of  provisions  that 
apply  to  more  than  one  type  of  benefit 
lie  repetition  has  added  greatly  to  the 
length  of  these  regulations;  however, 
separate  provisions  about  the  effect  of 
court  orders  on  different  types  of 
benefits  will  simpUfy  this  very  difficult 
subject  and  enhance  the  usability  of  the 
regulations. 

These  proposed  regulations  change 
several  terms  that  have  caused 
confusion  or  misunderstandings  under 
the  current  regulations.  We  hope  that 
the  new  terms  will  make  the  regulations 
easier  to  understand. 

The  term,  "employee  retirement 
benefits,"  that  is  used  in  the  current 
regulations  has  been  replaced  by  its  two 
component  parts,  "Employee  annuities" 
and  "Refunds  of  employee 
contributions."  The  failure  to  distinguish 
between  these  two  distinct  types  of 
benefits  in  the  current  regulations  makes 
the  regulations  more  complex  and 
difficult  to  imderstand.  Although  most  of 
the  rules  relating  to  "employee 
retirement  benefits"  apply  to  both 
annuities  and  refunds,  some  of  the  rules 
affecting  "employee  retirement  benefits" 
make  sense  only  for  annuities,  and 
others,  only  for  refunds.  Treating 
annuities  and  refunds  separately  makes 
the  regulations  longer;  however,  we 


believe  that  it  also  makes  them  8in^)Ier 
for  attorneys  and  others  to  use. 

The  term,  "former  spouse  annuity," 
which  is  used  in  the  current  regulations, 
has  been  replaced  by  "former  spouse 
survivor  annuity."  Comments  on  prior 
regulations  demonstrated  that  most 
conunenters  did  not  understand  that 
"former  spouse  annuity"  in  the  current 
regulations  is  only  used  when  we  are 
referring  to  the  survivor  benefit  payable 
to  a  former  spouse.  The  term  has  never 
included  payments  to  a  former  spouse 
during  a  retiree's  lifetime. 

The  term,  "qualifying  court  order," 
which  is  used  in  the  current  regulations, 
has  been  replaced  by  "court  order 
acceptable  for  processing."  The 
principal  reason  for  this  change  is  to 
eliminate  any  similasity  in  terminology 
between  court  orders  affecting  CSRS 
and  FERS  benefits  and  "qualified 
domestic  relations  orders."  QDRO's, 
under  the  Employees  Retirement  Income 
Security  Act  (ERISA),  29  U.S.C.  1001  et 
seq.  In  addition,  the  new  term  is  more 
consistent  with  our  role  under  the 
proposed  regulations  as  the  ministerial 
processor  of  court  orders. 

3.  Preparing  a  Court  Order 

A  court  order  may  affect  any  of  three 
types  of  retirement  benefits  paid  by 
0PM.  The  regulations  treat  each  of  the 
three — employee  annuities,  refunds  of 
employee  contributions,  and  survivor 
annuities — independently.  In  preparing 
a  court  order,  attorneys  should  keep  in 
mind  that  we  consider  each  of  the  three 
types  of  awards  separate  and 
independent  of  the  other  two,  and 
shoidd  exercise  great  care  in  each  type 
of  benefit  they  intend  to  affect.  Our 
requirement  that  the  award  of  each  type 
of  benefits  be  independent  does  not 
mean  that  the  court  award  of  one  type  of 
benefit  cannot  affect  another.  For 
example,  awarding  a  former  spouse 
survivor  annuity  requires  a  reduction  in 
the  employee  annuity.  If  the  former 
spouse  has  been  awarded  a  portion  of 
the  gross  or  net  employee  annuity,  the 
former  spouse's  portion  of  the  employee 
annuity  will  be  affected. 

A  complete  court  order  requires  three 
separate  provisions— one  addressing 
each  type  of  benefit  that  the  court  can 
affect.  However,  frequently,  courts 
intend  to  award  only  a  portion  of  the 
employee  annuity  or  a  survivor  annuity, 
rather  than  a  complete  retirement 
package.  The  regulatory  structure  is 
designed  to  maintain  a  clear  separation 
between  court  orders  affecting  different 
types  of  benefits.  This  permits  a  court 
that  intends  only  to  divide  an  employee 
annuity  to  consider  only  subparts  A,  B, 
C,  and  F  of  these  regulations.  Similarly, 
if  the  court  intends  to  award  only  a 


survivor  armuity,  only  subparts  A.  0,  H, 
and  I  of  these  regulations  apply.  More 
detail  on  the  regulatory  structure  is 
available  in  the  analysis  of  i  836.102. 

4.  Sectioa  Analysis 

Section  838.101(a)  states  the  purpose 
of  the  regulations.  "The  regulations  cover 
both  CSRS  and  FERS.  Our  role  under  the 
proposed  regulations  changes  from  one 
of  an  active  adjudicator  of  disputes 
-concerning  the  interpretation  of  court 
orders  to  one  of  performing  only  the 
ministerial  function  of  executing  clear, 
specific,  and  unambiguous  instructions. 
As  we  explained  in  the  section  of  this 
supplementary  information  entitled 
"Reasons  to  Change  Processing 
Procedures,"  the  proper  place  to  resolve 
disputes  concerning  division  of 
retirement  benefits  upon  termination  of 
marriage  is  the  State  courts. 

OPM's  comments  on  the  legislation 
that  in  1978  enacted  section  8345(j)  of 
title  5,  United  States  Code,  favored 
placing  the  responsibility  for  deciding 
the  issue  of  divisions  of  CSRS  employee 
annuities  and  refunds  of  employee 
contributions  as  marital  property  in  the 
State  courts.  On  May  7, 1979,  the 
supplementary  information  for  the 
original  proposed  regulations  (published 
at  44  FR  26885)  recognized  the 
traditional  role  of  State  courts  in 
domestic  relations  matters.  Despite  the- 
legislative  intent  to  have  all  property 
issues  resolved  in  the  State  court,  we,  in 
interpreting  ambiguous  orders,  have 
been  drawn  Into  marital  disputes. 
Section  838.101(a)  states  our  intent  to 
separate  ourselves  from  these  marital 
disputes.  The  approach  of  these 
regulations  is  to  require  the  State  courts 
to  resolve  all  disputes,  requiring  us  to 
perform  only  the  ministerial  function  of 
following  the'State  conrts'  instructions. 

Section  838.101(b)  states  what  is 
covered  by  these  court  order 
regulations.  Four  principal  areas  are 
covered.  The  first  area  is  the 
requirements  that  a  court  order  must 
meet  to  enable  us  to  process  the  court 
order  without  any  adjudicatory  role  for 
0PM,  that  is,  making  OPM's  function 
merely  a  ministerial  act.  The  secdnd 
area  is  the  procedures  that  the  former 
spouse  must  follow  to  apply  for  benefits 
based  on  a  court  order.  The  third  area  is 
the  procedures  that  OPM  will  follow  in 
executing  court  orders  and  in  making 
payments  based  on  court  orders.  The 
procedures  cover  how  we  handle 
applications  based  on  court  orders  and 
the  limitations  that  we  must  apply  in 
executing  court  orders.  The  final  area  is 
the  meanings  assigned  to  words  and 
phrases  commonly  used  in  court  orders 
to  provide  notice  of  the  effect  that  these 
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tenns  will  have  if  used  in  a  court  order. 
With  this  notice,  we  must  assume  that 
courts  use  these  terms  with  a  full 
understanding  of  their  regulatory 
defmition,  making  terms  that  could 
otherwise  be  ambiguous,  completely 
clear  and  precise,  thereby  allowing  us  to 
process  the  court  order  as  a  ministerial 
act. 

Section  838.101(c)  provides  the  rule  for 
determining  whether  we  will  process  a 
court  order  under  the  new  regulations. 
We  must  retain  the  old  CSRS 
regulations  for  court  orders  filed  before 
the  new  regulations  begin  to  apply  to 
preser\'e  the  legitimate  expectations  of 
people  who  filed  court  orders  that  were 
drafted  in  reliance  on  the  current 
regulations.  We  have  thousands  of  court 
orders  on  file  that,  under  the  current 
regulation,  we  are  holding  without 
decision  until  benefits  become  payable. 
The  acceptability  of  these  court  orders 
must  be  judged  under  the  regulatory 
standards  in  effect  at  the  time  that  they 
were  filed.  Applying  the  new,  more 
stringent  standards  of  these  regulations 
to  them  would  be  unfair  to  the 
employees  and  former  spouses  who 
obtained  the  court  orders  in  good  faith. 

The  delay  before  the  new  regulations 
become  effective  is  necessary  to  give  the 
public,  especially  the  legal  community, 
notice  of  the  new  requirements  and 
standards  that  apply  to  court  orders 
affecting  CSRS  or  FERS  benefits  and  to 
provide  an  adjustment  period  before 
those  requirements  and  standards  apply. 
We  must  assume  that  State  courts  and 
attorneys  involved  with  divorces  of 
Federal  employees  and  retirees  will 
become  thoroughly  familiar  with  the 
requirements  and  terminology  in  the 
regulations.  We  do  not  wish  to  require 
the  parties  to  return  to  court 
unnecessarily.  The  delayed  effective 
date  provides  time  for  the  effective 
dissemination  of  this  information. 

Section  836.102  provides  a  guide  to 
finding  regulations  that  relate  to  court 
orders.  Paragraph  (a)  outlines  the 
structure  of  part  838.  Subpart  A  contains 
definitions  and  other  material  of 
significance  to  all  types  of  court  orders 
affecting  CSRS  and  FERS.  The  rest  of 
the  part  is  divided  into  three  major  units 
depending  on  whether  the  court  order 
applies  to  employee  annuities,  refunds 
of  employee  contributions,  or  former 
spouse  survivor  annuities.  For  each  unit, 
separate  subparts  cover  procedures  for 
processing,  requirements  that  court  ■ 
orders  must  satisfy,  and  definitions  of 
terms  frequently  used  in  court  orders. 
(The  terminology  section  for  employee 
annuities  and  refunds  of  employee 
contributions  are  combined  to  avoid 
excessive  duplication.) 
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The  subparts  (B,  D  and  G)  regulating 
procedures  contain  rules  relating  to 
former  spouse  filing  requirements  and  to 
our  actions  upon  receipt  of  court  orders. 
In  addition,  they  contain  rules  and 
limitations  that  the  State  court  cannot 
change  such  as  when  benefits  are  paid. 
The  subparts  (C.  E,  and  H)  regulating 
requirements  that  court  orders  must 
satisfy  contain  mles  pertaining  to  the 
requirements  that  a  court  order  must 
meet  to  be  acceptable  for  processing. 
The  subparts  (F  and  I)  defining  terms 
explains  our  understanding  of  the 
meaning  of  terms  commonly  used  in 
court  orders.  By  choosing  the  correct 
term,  the  State  court  can  tell  us  exactly 
what  to  do.  We  assume  that  State  courts 
are  familiar  with  our  assigned  meanings 
of  these  terms  and  have  used  them  in 
the  way  that  they  are  defined  in  these 
subparts. 

Paragraphs  (b)  through  (i)  of  S  838.102 
contain  cross  references  to  other 
regulations  concerning  court  orders  or 
fonner  spouse  benefits.  This  information 
may  assist  people  doing  research. 

Section  838.103  contains  definitions  of 
terms.  These  definitions  apply  to 
subparts  A  through  I.  Subpart  J  (for 
orders  filed  before  the  new  requirements 
and  procedures  become  applicable) 
contains  its  own  definitions.  Most  of  the 
.  definitions  are  the  same  as  used  in  the 
current  CSRS  regulations.  As  explained 
in  the  section  of  the  Supplementary 
Information  entitled  "Changes  Having 
Broad  Application,"  the  term  "court 
order  acceptable  for  processing" 
replaces  "qualifying  court  order."  and 
"employee  annuity"  and  "refund  of 
emplcfyee  contributions"  replace 
"employee  retirement  benefits." 

The  definition  of  "net  annuity"  is 
changed  to  exclude  from  "net  annuity" 
amounts  withheld  for  State  income 
taxes  under  section  8345(k)  or  section 
8469  of  Utle  5,  United  States  Code  to  the 
same  extent  that  current  regulations 
exclude  amounts  withheld  for  Federal 
income  tax.  "Net  annuity"  has  two 
applications.  First,  "net  annuity"  is  the 
maximum  amount  of  employee  annuity 
that  a  State  court  can  award  to  a  fonner 
spouse.  "Net  annuity"  is  also  one  of  the 
three  types  of  annuity  that  may  be  used 
to  satisfy  the  requirements  of  S  838.306 
for  identifying  the  type  of  annuity  to 
which  a  formula,  percentage,  or  fraction 
applies.  The  other  two  types,  "gross 
annuity"  and  "self-only  annuity"  are 
also  defined  in  section  838.103.  Those 
definitions  are  essentially  the  same  as 
under  the  current  regulations. 

Section  838.111  states  the  general 
statutory  exemption  from  legal  process 
under  section  8346(a)  or  section  6470  of 
title  5,  United  States  Code.  Neither 


CSRS  or  FERS  benefits  are  subject  to 
State  court  orders  except  when 
expressly  authorized  by  Federal  statute. 
These  regulations  (part  838)  contain  the 
regulations  for  the  exceptions  that 
permit  State  court  orders  under  section 
8345(j).  section  8341(h),  section  8467.  or 
section  8445  of  title  6,  United  States 
Code.  Part  581  of  title  5,  Code  of  Federal 
Regulations,  regulates  the  exception  for 
garnishments  for  alimony  and  child 
support  under  sections  659, 661.  and  662 
of  title  42.  United  States  Code. 

Sections  838J21  through  838.124  state 
the  responsibilities  of  everyone  affected 
by  the  process.  OPM's  role  is  limited  to 
the  ministerial  function  of  complying 
with  court  orders  that  meet  the  statutory 
and  regulatory  requirements.  The  State 
court  is  the  proper  forum  for  resolving 
all  disputes  over  the  validity  or  the 
effect  of  court  orders.  The  court  is  also 
responsible  for  issuing  orders  that 
conform  to  the  statutory  and  regulatory 
requirements.  The  former  spouse  must 
comply  with  the  application 
requirements  of  these  regulations.  The 
person  who  worked  under  CSRS  or 
FERS  and  the  former  spouse  must 
submit  all  their  disputes  concerning 
entitlement  to  benefits  to  the 
appropriate  State  court  for  resolution. 

Section  838.131  contains  rules  for 
computing  the  timeliness  throughout 
part  838.  Paragraph  (a)  provides  that  the 
normal  CSRS  and  FERS  rules  for 
computing  timeframes  apply  under  part 
838.  Paragraph  (b)  provides  rules  for 
determining  the  date  when  0PM 
receives  a  court  order.  The  date  of 
receipt  may  be  important  for 
determining  whether  the  order  is 
controlled  by  subparts  A  through  I  or 
subpart  ),  the  timeliness  of  filing,  or  the 
commencing  date  of  benefits.  The 
methodology  for  determining  the  date  pf 
receipt  is  similar  to  the  methodology 
applicable  to  determining  the  date  of 
service  of  process  for  garnishments 
under  subpart  B  of  part  581  of  title  5. 
Code  of  Federal  Regulations. 

Section  838.132  states  the  statutory 
payment  schedule  for  CSRS  and  FERS 
annuity  benefits  under  sections  8345(a) 
and  8463  of  title  5,  United  States  Code, 
respectively.  We  are  required  by  statute 
to  pay  CSRS  and  FERS  annuity  benefits 
on  the  first  business  day  of  the  month 
after  the  month  in  which  the  benefits 
accrue.  State  courts  have  no  authority  to 
alter  this  payment  schedule. 

Section  838.133  continues  the  rule 
under  section  831.1713(b)  of  title  5,  Code 
of  Federal  Regulations,  and  Guidelines 
LG  of  appendix  A  and  III.F  of  appendix 
B  to  subpart  Q  of  part  831  of  title  5,  Code 
of  Federal  Regulations,  that  provides 
that  the  minimum  monthly  amount 
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payable  under  a  court  order  is  one 
dollar.  This  section  discontinues  the 
provision  in  the  current  regulation  that 
requires  that  the  former  spouse's  share 
of  employee  annuity  be  rounded  to  the 
nearest  whole  dollar.  Although  the  gross 
amount  of  an  employee  annuity  is 
always  in  whole  dollars,  the  amount    . 
paid  to  the  employee  after  deductions 
usually  is  not.  Rounding  the  former 
spouse  benefit  to  the  nearest  dollar 
appears  to  serve  no  useful  purpose. 

Section  838.134  states  the  order  gf 
precedence  for  honoring  court  orders 
when  we  receive  more  than  one  court 
order  affecting  one  employee  or  retiree. 
This  section  does  not  change  the  current 
rules.  Except  for  court  orders  that  make 
prohibited  modifications  of  survivor 
annuity  provisions  (i.e.,  modifications 
that  are  ineffective  under  sections 
8341(h)(4]  and  8445(d]  of  title  5,  United 
States  Code],  the  last  court  order 
concerning  any  former  spouse 
supersedes  all  earlier  court  orders 
affecting  that  former  spouse.  For  cases 
involving  more  than  one  former  spouse, 
the  court  order  issued  first  has  priority. 
Section  838.134(c)  provides  the  rules  that 
we  will  follow  iir  the  employee  or  retiree 
and  the  former  spouse  obtain  conflicting 
court  orders.  The  rules  for  determining 
which  court  order  we  must  follow 
provide  that  we  will  honor  the 
determination  by  courts  of  the 
employee's  domicile  (as  shown  by  our 
records)  in  preference  to  the  courts  of 
any  other  jurisdiction  and  we  will  honor 
a  later  determination  in  preference  to  an 
earlier  one.  The  former  is  appropriate 
because  the  courts  of  the  employee's  or 
retiree's  domicile  have  the  best  claim  to 
jurisdiction  over  his  or  her  property, 
including  the  employee  aimuity.  The 
latter  is  appropriate  because  the  latest 
court  order  is  presumably  issued  with 
knowledge  of  all  earlier  court  orders  and 
is  intended  to  supersede  them. 

Section  838.135  eliminates  the  former 
spouse's  option  under  S  831.1718  of  title 
5,  Code  of  Federal  Regulations,  to  have 
us  honor  an  agreement  between  an 
employee  or  retiree  and  the  former 
spouse  that  gives  the  former  spouse  a 
smaller  portion  of  the  employee's  or 
retiree's  benefits  than  the  former  spouse 
would  receive  under  the  court  order. 
The  current  regulation  should  be 
changed  because  it  is  inconsistent  with 
OPM's  role  of  merely  following  the  court 
instructions.  If  the  employee  or  retiree 
and  the  former  spouse  agree  on  an 
amount  other  than  the  one  that  we 
determine  must  be  paid  in  accordance 
with  these  regulations  based  on  the 
terms  of  the  court  order,  they  must 
obtain  an  amended  court  order 


acceptable  for  processing  to  change  the 
amount. 

Subpart  B  regulates  the  procedures 
that  apply  to  former  spouse's 
applications  and  our  processing  of  court 
orders  directed  at  employee  annuities. 
The  distinctions  among  procedures, 
requirements  and  terminology  are 
discussed  in  connection  with  9  838.102. 
Section  838.201  lists  the  topics  covered 
by  subpart  B  and  contains  cross 
references  to  related  regulations. 

Section  638.211  regulates  when  a 
former  spouse's  share  of  employee 
annuity  becomes  available  for  payment 
and  the  maximum  amount  payable  to  a 
former  spouse.  These  rules  are 
unchanged  from  the  current  regulations, 
fiS  831.1706  and  841.905  of  title  5,  Code 
of  Federal  Regulations. 

Section  838.211(c)  regulates  when  a 
court  order  prevents  a  retiree  from 
waiving  his  or  her  annuity  under  section 
8345(d)  or  8465(a)  of  title  5,  United 
States  Code.  Our  rule  has  always  been 
that  waiver  is  permitted  until  the  court 
order  has  affected  the  aimuity.  Under 
CSRS,  the  court  order  affects  an  annuity 
only  after  expiration  of  the  30-day  notice 
period  during  which  the  retiree  can  file 
an  objection  to  give  reasons  that  0PM 
should  not  honor  the  court  order. 
Accordingly,  8  831.1706(b)  of  title  5, 
Code  of  Federal  Regulations,  ends  the 
right  to  waive  at  the  end  of  the  30-day 
notice  period.  Under  FERS  and  the 
proposed  regulations,  the  court  order 
affects  the  annuity  when  we  receive  the 
court  order.  Accordingly,  S  841.905(b)  of 
title  5,  Code  of  Federal  Regulations,  and 
S  838.221(c)  terminate  the  right  to  waive 
the  employee  annuity  at  that  time. 

Section  838.221  states  the  application 
requirements  that  a  former  spouse  must 
meet.  The  requirements  are  the  same  as 
the  current  FERS  requirements  under 
S  841.905  of  title  5,  Code  of  Federal 
Regulations.  The  only  difference  from 
the  CSRS  requirements  under  §  831.1705 
of  title  5,  Code  of  Federal  Regulations,  is 
that  the  former  spouse  must  provide  the 
employee's  mailing  address  if  the  court 
order  affects  the  benefits  of  someone 
who  is  still  an  employee.  Under  the 
CSRS  regulations,  we  do  not  process 
court  orders  until  benefits  become 
payable.  Under  the  current  FERS 
regulations  and  the  proposed 
regulations,  we  need  the  employee's 
mailing  address  because  we  process  the 
court  order  upon  receipt.  In  processing  a 
court  order,  we  send  information  to  the 
employee. 

Sections  838.222  and  838.223  provide 
procedures  for  our  processing  of  court 
orders.  The  procedures  eliminate  the 
delays  in  payments  to  the  former  spouse 
and  streamline  our  handling  of  court 


orders.  The  regulations  state  the 
information  that  0PM  will  provide  to 
the  employee  or  retiree  and  the  former 
spouse  affected  by  a  court  order.  Section 
838.222(d)  provides  that  payments  to  the 
former  spouse  and  withholding  from  the 
employee  annuity  will  begin  on  time, 
even  if  the  information  is  not  provided 
to  the  retiree  before  the  annuity 
withholding  begins. 

Section  838.224  provides  procedures 
that  the  employee  or  retiree  must  follow 
to  dispute  the  validity  of  the  court  order. 
The  burden  is  on  the  employee  or  retiree 
to  obtain  a  court  order  invalidating  the 
court  order  submitted  by  the  former 
spouse.  The  proper  forum  for  deciding 
issues  relating  to  the  validity  of  court 
orders  is  the  courts,  not  Federal 
administrative  proceedings.  Paragraphs 
838.224  (a)  and  (b)  require  the  retiree  to 
submit  all  challenges  to  the  validity  of  a 
court  order  to  the  court  for  adjudication. 

Section  838.225  regulates  processing 
amended  court  orders.  Amended  court 
orders  are  processed  as  new  court 
orders.  Paragraph  (b)  clarifies  the  rule 
for  collection  of  amounts  past  due  or 
correcting  excessive  payments  under 
S  831.1711(a)(2)  or  $  841.910(b)(1)  of  title 
5.  Code  of  Federal  Regulations.  To  have 
0PM  collect  an  arrearage  or  correct  for 
excessive  payments  the  court  order 
must  expressly  tell  us  to  take  that 
action,  tell  us  the  total  amount  of  the 
adjustment,  and  tell  us  how  much  of  the 
adjustment  should  be  made  each  montfi. 

Section  838.231  regulates  tKe 
commencing  date  of  payments  to  the 
former  spouse.  Section  838.231(a) 
provides  that  the  former  spouse's  shar^ 
of  an  employee  annuity  begins  to  accrue 
on  the  first  day  of  the  second  month 
after  we  receive  a  court  order 
acceptable  for  processing^  The  statute 
does  not  provide  a  commencing  date. 
This  commencing  date  corresponds  to 
the  earliest  commencing  date  permitted 
by  statute  for  a  survivor  annuity  based 
on  a  court  order  under  sections 
8341(h)(3)(A)  and  6445(c)(1)  of  title  5, 
United  States  Code.  This  commencing 
date  is  the  same  as  is  used  in  the  current 
FERS  regulaUons  under  S  841.910(b)(2) 
of  title  5,  Code  of  Federal  Regurations. 

Section  838.231(b)  regulates  the 
commencing  dates  of  accrual  and 
payment  of  the  former  spouse's  share  of 
an  employee  annuity  when  the  former 
spouse  submits  an  incomplete 
application.  Former  spouses  frequently 
submit  copies  of  court  orders  that  do  not 
bear  original  court  certifications,  and 
therefore,  do  not  satisfy  the 
requirements  of  S  838.221.  We  also 
receive  applications  lacking  other 
documents  required  by  that  section  for 
proving  validity  of  the  court  order. 
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Section  838.231(b)  provides  that  the  only 
document  necessary  to  begin  accrual  of 
the  former  spouse's  share  of  the 
employee  annuity  is  a  copy  of  the  court 
order,  even  if  that  copy  is  not  an  original 
court  certified  copy.  However,  we 
cannot  pay  accrued  benefits  to  the 
former  spouse  until  we  have  received  all 
the  required  documentation.  If 
necessary,  we  will  make  a  retroactive 
payment  to  the  former  spouse  covering 
annuity  that  accrued  after  we  receive  a 
copy  of  the  court  order  but  prior  to  our 
receipt  of  all  necessary  documentation. 

Section  838.232(a)  restates  the 
requirement  under  §  831,1713(d)  or 
§  841.912(b)  of  title  5,  Code  of  FedeM 
Regulations,  that  we  must  suspend  a 
former  spouse's  share  of  an  employee 
annuity  if  the  employee  annuity  is 
stopped.  Section  838.232(b)  provides  an 
exception  to  the  suspension  requirement 
to  curb  abuses  by  retirees. 

Section  838.233  regulates  thei    ' 
termination  of  the  former  spouse's  share 
of  an  employee  aimuity.  It  does  not 
change  current  practice.  Paragraph  (a) 
provides  for  termination  in  accordance 
with  the  terms  of  the  court  order. 
Paragraph  (b)  provides  for  tenriination 
as  soon  as  possible  after  we  receive  a 
court  ordtT  invalidating  the  court  order 
submitted  by  the  former  spouse.  If  we 
receive  the  court  order  at  least  20  days 
before  the  end  of  the  month  we 
generally  can  stop  the  next  check 
(which  is  for  annuity  accruing  during  the 
month  in  which  we  received  the  court 
order).  If  we  receive  the  court  order 
when  there  are  fewer  than  20  days  left 
in  the  month,  we  will  not  stop  the  check 
for  the  month  in  which  we  receive  the 
court  order,  but  the  former  spouse's 
share  of  the  employ^  annuity  will  cease 
accruing  at  the  end  of  that  month. 
Paragraph  (c)  provides  that  a  court  order 
becomes  ineffective  when  an  amended 
court  order  that  supersedes  it  becomes 
effective.  Paragraph  (d)  provides  that  if 
the  retiree  dies,  the  former  spouse's 
share  stops  when  annuity  to  the  retiree 
stops,  effective  at  the  end  of  the  month 
before  death.  No  Federal  statute  gives 
State  courts  any  authority  over  accrued, 
unpaid  annuity  that  would  have  been 
due  the  retiree  for  the  part  of  the  month 
in  which  the  retiree  dies.  We  must  pay  it 
in  accordance  with  the  order  of 
precedence  in  section  8342  or  section 
8424  of  title  5.  United  States  Code.  For 
cases  in  which  the  former  spouse 
predeceases  the  retiree,  paragraph  (e) 
^provides  that  unless  the  court  order 
expressly  provides  otherwise,  accrual  of 
the  former  spouse's  share  ceases  at  the 
end  of  the  month  before  the  former 
spouse  dies. 
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Section  838.234  provides  the  special 
requirements  applicable  to  a  court  order 
that  directs  us  to  collect  an  arrearage. 
The  special  requirement  is  discussed  in 
connection  with  S  838.225. 

Section  838.235  states  how  we  will 
pay  lump-sum  awards  from  employee 
annuity.  If  the  court  specifies  the 
monthly  rate  of  payment,  we  will  use 
that  rate.  Otherwise,  we  will  withhold  at 
the  rate  of  50  percent  of  the  gross 
annuity  at  the  time  that  payments  start. 
Payments  will  continue  at  the  same  rate 
until  the  lump  sum  has  been  paid. 

No  Federal  statute  autl^rizes  State 
courts  to  delay  or  stop  annuity 
payments.  We  are  required  by  sections 
8345(a)  and  8463  of  title  5,  United  States 
Code,  to  pay  employee  annuity  monthly. 
Sections  8345(j)  and  8467  of  title  5. 
United  States  Code,  authorize  State 
courts  in  certain  situations  to  direct 
payment  to  someone  other  than  the 
retiree  but  not  to  stop  payments.  Section 
838.236  states  this  statutory  prohibition 
against  court  orders  seeking  to  stop 
payments  that  we  are  required  to  make. 

Section  838.237  changes  the 
procedures  that  we  will  follow  upon  the 
death  of  the  former  spouse.  Currently, 
S  831.1712  of  title  5,  Code  of  Federal 
Regulations,  requires  us  to  contact  the 
State  court  when  the  former  spouse  dies. 
At  that  time,  we  request  the  State  court 
to  provide  additional  instructions  for  the 
disposition  of  the  former  spouse  portion 
of  the  employee  annuity.  Only  a  court 
order  issued  after  the  death  of  the 
former  spouse  meets  the  requirements  of 
the  current  regulation.  Section  838.237 
changes  our  approach  to  eliminate  our 
involvement  in  the  process.  We  will  no 
longer  solicit  additional  instructions 
from  the  court  or  require  an  after-death 
court  order  to  resolve  entitlement. 
Unless  that  court  order  includes  express 
instructions  telling  us  what  to  do  with 
the  former  spouse's  share  of  the 
employee  annuity  when  the  former 
spouse  dies,  the  former  spouse's  share 
reverts  to  the  employee  upon  the  death 
of  the  former  spouse.  The  Umitations  on 
whom  we  will  pay  after  the  death  of  the 
former  spouse  that  currently  exist  under 
S  831.1712  of  title  5,  Code  of  Federal 
Regulations,  would  continue  under 
§  838.237. 

Section  838.241  states  that  we  add 
cost-of-living  adjustments  to  annuities  in 
accordance  with  section  8340  or  section 
8462  of  title  5,  United  Stages  Code.  If  the 
court  wants  us  to  apply  a  different  rate 
or  add  them  at  a  different  time,  the  court 
order  must  include  specific  instructions. 

Section  838.242  states  the  current  rules 
that  we  use  to  calculate  lengths  of 
service  in  evaluating  formulas  used  in  a 
court  order.  The  current  rule  is  in 


guidelines  I.A  and  I.C  of  appendix  A  to 
subpart  Q  of  part  831  of  title  5,  Code  of 
Federal  Regulations.  Our  policy  not  to 
compute  lengths  of  time  smaller  than 
months  is  based  on  section  8332  of  title 
5,  United  States  Code,  that  allows  credit 
for  service  for  years  or  twelfth  parts 
thereof.  We  will  not  honor  requests  that 
we  calculate  smaller  units  of  time. 

Section  838.243  duplicates  the 
minimum  amount  of  a  former  spouse's 
share  of  employee  annuity  requirement 
established  in  §  838.133  of  these 
regulations. 

Subpart  C  states  the  requirements  that 
a  court  order  directed  at  employee 
annuity  must  satisfy  to  qualify  as  a 
court  order  acceptable  for  processing. 
Each  section  is  structured  to  exclude 
court  orders  that  do  not  satjsfy  the 
requirements  of  that  section.  'This 
structure  is  designed  to  allow  us  to  point 
to  speciHc  regulatory  language  that 
expressly  states  that  a  court  order  that 
does  not  contain  a  necessary  provision 
is  not  acceptable  for  processing.  Unless 
a  specific  regulation  declares  a  coiul 
order  not  acceptable,  the  court  order  is 
acceptable  for  processing. 

Section  838.302  clarifies  that  court 
orders  that  contain  language  that  make 
it  impossible  for  us  to  process  the  court 
order  while.maintaining.our  ministerial, 
role  are  not  acceptable  for  processing. 
Section  838.302(a)  defines  as 
unprocessable  all  court  orders  labeled 
"qualified  domestic  relations  order"  or 
issued  on  ERISA  forms.  Such  a  court 
order  demonstrates  on  its  face  that  the 
court  does  not  understand  that  CSRS 
and  FERS  are  not  covered  by  ERISA. 
More  importantly,  the  court  order  itself 
proves  that  our  necessary  presumption 
that  the  court  is  familiar  with  these 
regulations  and  that  the  court  used  the 
terms  defined  by  these  regulations 
intending  those  terms  to  have  the 
meaning  assigned  by  these  regulations  is 
incorrect.  Accordingly,  we  caruiot 
process  such  a  court  order. 

Section  838.302(b)  also  defines  as 
improcessable  court  orders  that  attempt 
to  award  a  former  spouse  a  portion  of 
an  employee  annuity  that  continues 
after  the  death  of  the  employee.  Our 
/  system  provides  only  two  types  of 
benefits,  employee  annuities  that  are 
payable  to  the  employee  and  terminate 
at  the  employee's  death  and  survivor 
annuities  that  are  payable  to  the 
employee's  survivors  after  the 
employee's  death.  Sections  8345(j)  and 
8467  of  title  S,  United  States  Code, 
permit  a  State  court  to  redirect 
payments  that  would  otherwise  be  made 
to  a  former  employee  to  a  former 
spouse,  but  our  system  does  not  allow 
the  State  court  to  partition  the  employee 


Federal  Ragtetw  /  Vol.  57,  No.  1  /  Thursday.  January  2,  1992  /  Proposed  Rules 


125 


annuity  to  create  a  separate  annuity  that 
can  continue  independent  of  the 
employee's  continued  entitlement  to  the 
employee  annuity.  Only  a  survivor 
annuity  can  continue  after  the  death  of 
the  employee. 

Our  current  guidelines  provide  that 
unless  the  court  order  clearly  and 
specifically  provides  that  it  is  awarding 
an  annuity  that  begins  after  the  death  of 
the  employee  or  retiree,  rather  than  a 
continuation  of  the  former  spouse's 
share  of  the  employee  annuity — a 
continuation  not  authorized  by  statute — 
the  court  order  is  not  acceptable.  How 
that  distinction  affects  the  use  of  these 
regulations  is  discussed  in  the  section  of 
this  supplementary  infonpation 
concerning  preparing  a  court  order.  This 
approach  is  justified  for  a  number  of 
reasons.  Continuing  the  spouse's  portion 
of  an  employee  annuity  after  the  death 
of  the  employee  is  a  product  of  ERISA 
which  permits  a  permanent  partition  of 
an  employee  annuity.  As  pffcviously 
discussed,  CSRS  and  FERS  are  exempt 
from  ERISA  and  do  not  permit  partition 
of  an  employee  aiuiuity.  Our  statutes 
only  permit  payment  that  would 
otherwise  be  made  to  a  former  employiee , 
to  be  redirected  to  the  former  spouse. 
We  must  also  be  assured  that  the  court 
understood  that  the  award  of  a  survivor 
benefit  results  in  a  reduction  of  the 
employee's  annuity.  A  court  order  that 
implies  that  partition  of  an  employee 
annuity  is  permitted  demonstrates  that 
the  court  is  not  familiar  with  the 
requirements  of  these  regulations.  Thus, 
we  must  be  able  to  rely  on  familiarity  to 
make  our  function  of  executing  court 
orders  in  accordance  with  these 
regulations  ministerial. 

We  have,  in  the  past,  interpreted 
language  that  attempted  to  award  the 
former  spouse  a  portion  of  the  employee 
annuity  that  would  continue  after  the 
death  of  the  employee  as  providing  a 
portion  of  the  employee  annuity  that 
terminates  at  the  employee's  death. 
However,  such  an  interpretation  would 
not  be  consistent  with  our  limited 
ministerial  role  under  these  regulations. 
The  number  of  court  orders  affected  by 
this  provision  should  be  negligible. 

Section  838.303  requires  that  the  court 
order  identify  the  retirement  system  and 
state  that  the  former  spouse  is  entitled 
to  a  portion  of  the  employee  annuity. 
This  requirement  is  derived  from  current 
regulations,  §§831 1704(a]  and 
841.g03(b)  of  title  5,  Code  of  Federal 
Regulations. 

Section  836.304  changes  the  current 
rule  on  the  degree  of  specificity  required 
for  a  court  order  to  direct  us  to  pay  the 
former  spouse  s  share  of  an  employee 
annuity  directly  to  the  former  spouse. 
Under  current  CSRS  regulations 


(S  831.1704(b)  of  title  5.  Code  of  Federal 
Regulations),  we  will  pay  the  former 
spouse  if  the  court  order  directs  us  to 
pay,  or  if  the  court  order  is  neutral 
concerning  the  source  of  payment,  or  if 
the  court  order  directs  the  retiree  to  pay 
and  the  retiree  does  not  object  to  odr 
paying  directly.  Under  the  current  FERS 
regulation  (§  841.903(b]  of  title  5,  Code 
of  Federal  Regulations),  we  will  pay  the 
former  spouse  unless  the  court  order 
expressly  directs  us  not  to  pay  the 
former  spouse  directly.  Under  both  of 
these  approaches,  we  acted  in  an 
adjudicatory  role.  Considering  that  most 
of  the  court  orders  that  we  currently 
accept  are  neutral  concerning  the  source 
of  payments  and  we  do  not  wish  to 
needlessly  require  former  spouses  to 
return  to  court  to  correct  technical 
deficiencies  in  court  orders,  we  will 
continue  to  accept  tourt  orders  that  are 
neutral  concerning  who  is  to  make  the 
payments.  Nevertheless,  we  strongly 
recommend  that  court  orders  expressly 
direct  0PM  to  pay  the  former  spouse 
directly,  Court  orders  that  direct  the 
retiree  to  pay  the  former  spouse  are  not 
acceptable  for  processing. 

Section  838.305  states  the 
requirements  for  specifying  how  much  of 
the  employee  annuity  is  payable  to  the 
former  spouse.  The  section  continues  the 
current  requirements  of  §9  831.1704(b) 
and  841.g03(b)  of  title  5,  and  guidelines 
I.C  and  VI  of  appendix  A  to  subpart  Q  of 
part  831  of  title  5,  Code  of  Federal 
Regulations,  with  one  exception.  The 
current  guidelines  (guideline  VI.A.2  of 
appendix  A  to  subpart  Q  of  part  831  of 
title  5,  Code  of  Federal  Regulations) 
provide  one  exception  to  the  general 
rule  that  we  "will  not  research, 
interpret,  or  apply  State  laws  regarding 
community  or  marital  property  rights  or 
divisions."  The  exception  in  current 
guidelines  requires  us  to  apply  State  law 
to  determine  whether  disability 
retirement  benefits  are  subject  to 
division  as  marital  property  upon 
divorce.  Section  838.305  abolishes  that 
exception  and  applies  the  general  rule  to 
all  court  orders.  Unless  the  court  order 
expressly  directs  us  not  to  apply  it  to  an 
employee  annuity  based  on  disability, 
we  will  apply  the  court  order  to  any 
employee  annuity  payable.  If  State  law 
does  not  permit  division  of  disability 
retirement  benefits  until  the  retiree 
reaches  age  62,  and  the  court  wants 
0PM  to  follow  the  State  rule,  the  court 
order  must  state  that  it  does  not  apply  to 
disability  retirement  benefits  until  the 
retiree  reaches  age  62  and  provide 
sufficient  instruction  for  dividing  the 
employee  annuity  after  age  6Z. 

Section  83a305  (b)(2)  andie)  contain 
new  material  concerning  the  information 
that  courts  can  expect  us  to  locate  in 


evaluating  a  formula.  Both  of  these 
provisions  arise  from  oar  concern  about 
the  types  of  salary  rate  information  that 
will  be  available  under  the  Federal 
Employees  Pay  Comparability  Act  of 
1990,  section  529  of  Public  Law  101-509. 
enacted  November  5, 1990,  especially, 
information  about  locality  pay 
differentials  under  section  5305  of  title  5, 
United  States  Code.  Section 
B38.622(b)(2)  contains  a  list  of  items  that 
courts  should  feel  comfortable  in 
expecting  us  to  evaluate.  Courts  should 
be  wary  about  expecting  us  to  evaluate 
variables  that  require  us  to  find 
information  not  on  the  list.  Section 
838.622(e)  provides  that  a  court  order  is 
not  acceptable  for  processing  if  it  directs 
us  to  adjust  the  salary  component  of  an 
annuity  computation  by  an  amount  other 
than  one  of  the  four  factors  Usted  in  the 
paragraph. 

Section  838.306  provides  that  a  court 
order  that  awards  the  former  spouse  a 
percentage  or  fraction  of  the  employee 
annuity  or  gives  us  a  formula  for 
computing  the  amount  of  the  former 
spouse's  share  of  the  employee  annuity 
must  use  as  a  base  for  our  computation 
the  self-only,  gross,  or  net  annuity  and 
must  provide  us  with  a  way  to  tell  which 
of  these  three  types  of  annuity  to  use. 

Subpart  D  regulates  the  procedures 
applicable  to  court  orders  directed  at 
refunds  of  employee  contributions.  Its 
structure  is  similar  to  subpart  B,  which 
contains  the  corresponding  rules  for 
employee  annuity.  Sections  838.401, 
838.411,  838.421.  838.423  through  838.425, 
and  838.441  correspond  to  §§  838.201. 
838.211,  838.221,  838.222  through  838.224 
and  838.242,  respectively. 

Unlike  annuities  that  ajre  paid  each 
month,  refunds  of  employee 
contributions  are  paid  only  once  and 
they  extinguish  any  entitlement  to  a 
deferred  annuity  benefit.  After  the 
refund  is  paid,  no  funds  are  left  to 
satisfy  a  courtorder. 

Section  838.422  regulates  the  time 
limits  for  a  former  spouse  to  file  an 
application  for  a  court  order  to  affect  a 
refund  of  employee  contributions.  The 
time  limits  are  the  same  as  currently 
apply  under  §  831.2009  of  title  5,  Code  of^ 
Federal  Regulations.  We  must  generally 
receive  the  court  order  no  later  than  the 
last  day  of  the  second  month  before  we 
pay  the  refund;  however,  if  the  former 
spouse  indicates  on  the  form  for  spousal 
notification  of  a  refund  application  that 
he  or  she  is  submitting  a  court  order,  the 
court  order  is  timely  filed  if  we  receive  it 
no  later  than  20  days  after  we  receive 
the  form  for  spousal  notification  of  a 
refiind  application. 

Section  836.431  provides  a  remedy  for 
former  spouses  who  are  harmed  by  not ' 
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receiving  notice  of  an  application  for  a 
refund  of  employee  contributions.  This 
section  continues  the  current  rule  under 
S  831.2009(f)  of  title  5.  Code  of  Federal 
Regulations. 

Section  836.432  states  the  statutory 
requirement  under  sections  8342(j)  and 
8424(b)  of  title  5,  United  States  Code, 
that  a  State  court  may  prevent  the 
payment  of  a  refund  of  employee 
contributions  only  if  a  court  order 
entitles  the  former  spouse  to  a  portion  of 
the  employee  annuity  or  to  a  former 
spouse  survivor  annuity.  The  current 
regulation  implementing  that  statute  is 
§  831.2009(g)  of  title  5.  Code  of  Federal 
Regulations. 

As  subpart  C  states  the  requirements 
that  a  court  order  directed  at  employee 
annuity  must  satisfy  to  qualify  as  a 
court  order  acceptable  for  processing, 
subpart  E  contains  similar  rules  for 
court  orders  directed  at  refunds  of 
employee  contributions.  Its  structure  is 
similar  to  subpart  C.  Sections  838.501, 
and  838.502  through  838.504  correspond 
to  §§  838.301,  and  838.303  through 
838.305.  respectively.  I 

Section  838.505  implements  the ' 
statutory  requirements  for  barring 
payment  of  a  refund  of  employee 
contributions  that  are  stated  in  section 
8342{j)  or  section  8424(b)  of  title  5, 
United  States  Code.  A  court  order  can 
prohibit  payment  of  a  refund  of 
employee  contributions  only  if  it  awards 
a  former  spouse  a  portion  of  employee 
annuity,  or  a  former  spouse  survivor 
annuity,  that  would  be  extinguished  by 
payment  of  the  refund  of  employee 
contributions. 

Subpart  F  explains  our  understanding 
of  terms  frequently  used  in  court  orders 
directed  at  employee  annuities  or 
refunds  of  employee  contnbutions  and 
states  whether  use  of  the  term  will 
satisfy  specific  requirements  of  subpart 
C  or  subpart  E.  When  we  process  court 
orders,  we  must  assume  that  courts  are 
familiar  with  the  meanings  assigned  to 
the  terms  defined  in  this  subpart  and 
have  used  the  terms  in  the  way  assigned 
by  subpart  F. 

Section  838.611  contains  information 
about  provisions  that  attempt  to  identify 
the  retirement  system  to  satisfy  the 
requirements  of  S  836.303  or  §  838.502  of 
these  regulations.  Section  638.611 
continues  the  current  rules  under 
guideline  V  of  appendix  A  to  subpart  Q 
of  part  631  of  title  5.  Cods^bf  Federal 
Regulations.  The  court  order  must 
clearly  provide  that  it  affects  CSRS  or 
FERS  benefits.  Court  orders  that  award 
benefits  paid  by  agencies  other  than 
OPM,  mdst  commonly  military  retired 
pay  paid  by  the  Department  of  Defense, 
are  not  acceptable  even  if  the  other 
benefit  terminates  to  allow  credit 


toward  the  beriefit  paid  by  OPM.  This  is 
necessary  for  two  reasons.  A  practical 
reason  is  that  we  would  not  be  able  to 
compute  benefits  based  on  a  retirement 
system  administered  by  another  agency. 
The  legal  reason  is  that  no  court  order 
authorizes  OPM  to  pay  a  portion  of  the 
retiree  annuity  to  the  former  spouse. 

Section  838.612  contains  information 
about  provisions  used  to  identify 
employee  annuities  or  refunds  of 
employee  contributions  to  satisfy  the 
requirements  of  S  638.303  or  §  836.502  of 
these  regulatioris.  Section  838.612 
continues  the  current  rules  under 
guidieline  IV  of  appendix  A  to  subpart  Q 
of  part  631  of  title  5.  Code  of  Federal 
Regulations.  Paragraph  (a)  lists  terms 
that  are  usually  used  to  identify  any 
type  of  retirement  benefit  actually  paid. 
Although  the  literal  meaning  of  some  of 
the  terms  listed  in  paragraph  (a),  such  as 
"pensions"  or  "annuities."  would  not 
include  lump-sum  distributions,  such  as 
refund  of  employee  contributions,  our 
experience  has  shown  that  these  terms 
are  broadly  used  to  identify  all 
retirement  benefits  payable. 
Accordingly,  we  will  continue  to  accept 
these  terms  as  affecting  both  employee 
annuities  and  refunds  of  employee 
contributions.  Paragraph  (b)  lists  terms 
used  to  describe  lump-sum  awards,  that 
is.  awards  either  of  a  specified  amount 
that  are  usually  based  on  the  amount  of 
the  employee  contributions  (rather  than 
on  the  amount  of  an  employee  annuity) 
or  payable  only  from  refunds  of 
Employee  contributions. 

Section  636.621  establishes  a  new 
term,  "prorata  share."  for  the  most 
common  type  of  formula  useoHp  divide 
retirement  benefits.  Court  orders  that 
use  this  term  are  instructing  us  to  divide 
the  benefits  in  accordance  with  the 
formula  provided  in  paragraph  (a).  The 
section  also  identifies  other  terms  that 
award  a  "prorata  share." 

Section  638.622  contains  information 
about  cost-of-living  and  salary 
adjustments  that  can  be  altered  by 
provisions  in  court  orders.  It  continues 
the  current  rules  under  guidelines  LA 
and  I.B  of  appendix  A  to  subpart  Q  of 
part  631  of  title  5.  Code  of  Federal 
Regulations. 

Section  838.623  contains  information 
about  terms  used  in  court  orders  that 
attempt  to  describe  periods  of  service  or 
tell  us  how  to  compute  lengths  of  service 
for  use  in  formulas.  It  continues  the 
current  rules  under  guidelines  I.D.  I.F, 
and  III  of  appendix  A  to  subpart  Q  of 
part  831  of  title  5,  Code  of  Federal 
Regulations,  except  that  the  definition  of 
"military  service"  has  been  changed  to 
include  periods  of  civilian  employment 
with  military  agencies. 


Under  the  current  guidelines,  "military 
service"  excludes  such  periods  of 
civilian  employment  "except  where  the 
exclusion  of  such  civilian  service  would 
be  manifestly  contrary  to  the  intent  of 
the  court  order."  This  change  is 
necessary  because  exercising  judgment 
to  determine  whether  "the  exclusion  of 
such  civilian  service  would  be 
manifestly  contrary  to  the  intent  of  the 
court  order,"  would  be  inconsistent  with 
limiting  our  role  in  executing  court 
orders  to  perform  the  ministerial 
function  of  carrying  out  the  court's 
instructions.  Our  experience  has  shown 
that  the  court  usually  intends  to  include 
this  civilian  service  in  each  element  of 
Ihe  computation;  therefore.  w6'drafted 
the  regulation  to  implement  what  has 
been  the  court's  most  likely  intent. 
Again,  we  must  assume  that,  unless  the 
court  provides  its  own  definition,  the 
court  will  use  the  term  as  we  have 
defined  it  here. 

Section  638.624  contains  information 
about  how  we  will  treat  court  orders 
that  contain  inconsistent  instructions  for  ' 
determining  the  amount  of  former 
spouse's  share.  It  continues  the  current 
rules  under  guidelines  I.E.  and  I.C.2  of 
appendix  A  to  subpart  Q  of  part  831  of 
title  5.  Code  of  Federal  Regulations. 

Section  838.625  contains  lists  of  terms 
that  are  synonymous  with  the  types  of 
annuity  defined  in  S  838.103.  The  terms 
may  be  used  to  satisfy  the  requirements 
of  S  838.306  of  these  regulations.  Section 
638.625  continues  the  current  rules  under 
guideline  II  of  appendix  A  to  subpart  Q 
of  part  631  of  title  5.  Code  of  Federal 
Regulations. 

Subpart  G  regulates  the  procedures 
applicable  to  court  orders  awarding 
former  spouse  survivor  annuities.  Its 
structure  is  similar  to  subpart  B  that 
contains  the  corresponding  rules  for 
court  orders  awarding  a  portion  of  an 
employee  annuity.  Sections  638.701. 
636.721  through  836.724.  and  638.735 
correspond  to  55  636J201.  838.221 
through  836.224.  and  836.241. 
respectively. 

Section  638.711  states  the  statutory 
maximum  amount  that  we  may  pay  as  a 
former  spouse  survivor  annuity.  The 
total  of  all  monthly  survivor  annuities 
payable  to  the  widow  or-widower  and 
all  former  spouses  (except  for  the  former 
spouseitfurvivor  annuities  authorized  by 
section  4(b)  of  CSRSEA)  may  never 
exceed  55  percent  of  the  employee 
annuity  undir  CSRS  or  50  percent  of  the 
employee  aimuity  under  FERS.  The 
definition  of  former  spouse  survivor 
annuity  in  5  838.103  includes  the  basic 
employee  death  benefit  as  defined  in 
5  843.102  of  title  5.  Code  of  Federal 
Regulations. 
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Section  838.725  states  the  statutory 
provision  in  section  8341(h)(4]  or  section 
8445(d)  of  title  5,  United  States  Code, 
declaring  ineffective  court  orders  that, 
after  the  employee  retires  or  dies, 
modify  any  provision  in  a  court  order 
concerning  a  former  spouse  survivor 
annuity.  This  subject  is  covered  in  more 
detail  by  §  838.806. 

Section  838.726  establishes  as  a 
regulation  for  the  first  time  our  existing 
policy  for  handling  employee  and  retiree 
election  rights  in  cases  in  which  a 
former  spouse  is  entitled  to  a  former 
spouse  survivor  annuity.  It  provides  that 
court  orders  affect  our  authority  to  pay 
benefits  based  on  employee  elections 
but  do  not  affect  the  employee  or 
retiree's  rights  to  make  survivor  armuity 
elections.  For  example,  a  married 
employee  who  at  the  time  of  retirement 
has  a  former  spouse  who  is  entitled  to 
the  maximum  former  spouse  survivor 
annuity  by  court  order  must  elect  (under 
§  831.604  or  §  842.604  of  title  5,  Code  of 
Federal  Regulations)  a  reduced  annuity 
to  provide  a  current  spouse  survivor 
annuity  to  the  spouse  at  the  time  of 
retirement  unless  that  spouse  consents 
to  a  different  election.  The  employee 
annuity  is  reduced  based  on  the  court 
order  that  awards  the  former  spouse 
survivor  annuity.  No  additional 
reduction  is  necessary  based  on  the 
election  for  the  spouse  at  retirement 
because  that  spouse  will  not  receive  a 
benefit  as  long  as  the  former  spouse's 
entitlement  under  the  court  order 
continues.  The  benefit  for  the  current 
spouse  is  discussed  under  S  838.733. 

Sections  838.731  and  838.732 
implement  statutory  requiremeiits  under 
section  8341(h)(3)  or  section  8445(c)  of 
title  5,  United  States  Code,  for 
commencing  and  terminating  former 
spouse  survivor  annuities. 

Section  838.733  establishes  as  a 
regulation  for  the  first  time  our  existing 
policy  for  determining  the  rights  of  a 
current  spouse  as  defined  in  S§  831.603 
or  842.602  of  title  5.  Code  of  Federal 
Regulations,  for  whom  the  retiree 
elected  a  reduced  annuity  to  provide  a 
survivor  annuity,  or  a  former  spouse 
with  a  court  order  that  cannot  be 
honored  because  of  a  higher  priority 
court  order  when  a  former  spouse  with 
entitlement  to  a  former  spouse  survivor 
annuity  by  court  order  loses  that 
entitlement.  If  the  former  spouse  loses 
entitlement  while  the  retiree  is  living, 
the  annuity  reduction  would 
automatically  continue  to  provide  a 
survivor  annuity  to  the  current  spouse  or 
other  former  spouse.  If  the  former 
spouse  loses  entitlement  after  the  death 
of  the  retiree,  the  spouse  at  retirement 
(if  he  or  she  qualifies  as  a  widow  or 


widower)  or  other  former  spouse  would 
begin  to  receive  a  survivor  annuity  after 
the  former  spouse  loses  entitlement. 

Section  838.734  states  the  rule  that 
0PM  will  not  honor  court  orders  that 
award  lump-sUm  payments  (other  than 
the  FERS  basic  employee  death  benefit) 
to  a  former  spouse  upon  the  death  of  an 
employee  or  retiree. 

Subpart  H  regulates  the  requirements 
applicable  to  court  orders  awarding 
former  spouse  survivor  annuities.  Its 
structure  is  similar  to  wibpart  C,  which 
contains  the  corresponding  rules  for 
court  orders  awarding  a  portion  of  an 
employee  annuity.  Sections  8.38.801. 
838.803,  and  838.305  correspond  to 
S  5  838.301,  838.302,  and  838.305, 
respectively. 

Section  838.802  states  the  statutory 
requirements  under  GSRS  that  a  court 
order  may  award  a  former  spouse 
survivor  annuity  only  if  the  marriage 
terminated  on  or  after  May  7, 1985.  and, 
if  the  retiree  retired  before  May  7, 1985, 
the  former  spouse  was  the  beneficiary  of 
a  reduced  annuity  to  provide  a  current 
spouse  survivor  annuity  on  May  7, 1985. 
These  requirements  result  from  section 
4(a)(1)  of  CSRSEA,  which  controls  the 
effective  date  of  section  8341(h)  of  title 
5,  United  States  Code,  the  statutory 
authority  for  State  court  orders  that 
award  former  spouse  survivor  annuities. 

Section  838.804  states  the  requirement 
that  a  court  order  must  expressly  award 
a  former  spouse  survivor  annuity  or 
expressly  direct  an  employee  or  retiree 
to  elect  to  provide  a  former  spouse 
survivor  annuity.  This  continues  the 
current  requirement  of  S  831.1704(d)  of 
title  5  and  guideline  II  of  appendix  B  to 
subpart  Q  of  part  831  of  title  5,  Code  of 
Federal  Regulations.  Sections  838.303 
and  838.304  are  the  corresponding 
sections  applicable  to  employee  annuity. 

Section  838.806  contains  the  special 
requirements  applicable  to  an  amended 
court  order.  Sections  8341(h)(4)  and 
8445(d)  of  title  5,  United  Slates  Code,  do 
not  allow  us  to  accept  court  orders  that 
contain  modified  provisions  affecting 
survivor  annuities  if  the  modification  is 
issued  after  the  retirement  or  death  of 
the  employee.  We  explained  these 
statutory  provisions  in  detail  (at  53  FR 
29057.  August  2. 1988,  and  53  FR  46895. 
December  5, 1988)  when  we  issued 
§S  831.1704(e)  and  841.903(d)  of  title  5.. 
Code  of  Federal  Regulations.  Section 
638.806  continues  to  treat  as  prohibited 
modifications  the  same  amended  court 
orders  that  were  prohibited  under 
SS  831.1704(e)  and  841.903(d).  In 
addition,  S  838.806  establishes  standards 
for  determining  whether  orders  that 
vacate  or  set  aside  divorces  are  pretexts 


for  evading  the  statutory'  prohibition 
against  modification. 

Section  838.807  states  the  current 
requirement  under  guideline  III.C  of 
appendix  B  to  subpart  Q  of  part  831  of 
title  5,  Code  of  Federal  Regulations,  that 
the  cost  of  providing  the  survivor 
annuity  must  be  taken  from  the 
employee  annuity  or  the  former  spouse's 
share  of  the  employee  annuity.  If  the 
court  order  directs  us  to  take  the  cost 
from  the  former  spouse's  share  of  the 
employee  annuity  and  the  former 
spouse's  share  of  the  employee  annuity 
is  sufficient  to  pay  the  entire  cost,  we 
will  take  the  cost  from  the  former 
spouse's  share  of  the  employee  annuity. 
Otherwise,  the  entire  cost  to  provide  the 
former  spouse  survivor  annuity  must  be 
taken  from  the  employee  annuity  in 
accordance  with  aection  8339(j)  or 
section  8417(a)  of  title  5,  United  States 
Code. 

Subpart  I  explains  our  understanding 
of  terms  frequently  used  in  court  orders 
awarding  former  spouse  survivor 
annuities  and  states  whether  use  of  the 
terms  will  satisfy  specific  requirements 
of  subpart  H.  When  we  process  a  court 
order,  we  must  assume  that  the  court  is 
familiar  with  the  meanings  assigned  the 
terms  defined  in  this  subpart  and  have 
used  the  terms  in  the  way  assigned  by 
this  subpart. 

Section  838.911  is  similar  to  S  838.61* 
in  most  respects.  It  sets  a  similar 
standard  for  provisions  in  court  orders 
that  attempt  to  identify  the  retirement 
system  to  satisfy  the  requirements  of 
S  836.804  of  these  regulations.  The  only 
noteworthy  difference  is  the  effect  that 
we  accord  the  term  "maintain."  We 
treat  a  provision  in  a  court  order  that 
requires  a  retiree  to  "maintain"  the 
survivor  annuity  coverage  that  the 
former  spouse  had  prior  to  the  divorce 
as  sufficient  to  identify  our  benefits  if 
the  former  spouse  would  have  been 
entiUed  to  a  survivor  annuity  as  the 
widow  or  widower  except  for  the 
divorce.  For  example,  in  the  case  of  a 
post-retirement  divorce,  the  retiree  must 
have  elected  to  provide  a  survivor 
annuity  for  the  spouse.  Section  838.911 
continues  the  current  rules  under 
guidelines  II  and  III.A  of  appendix  B  to 
subpart  Q  of  part  831  of  title  5,  Code  of 
Federal  Regulations.  The  court  order 
must  clearly  provide  that  it  awards 
survivor  annuity  benefits  paid  by  0PM. 
Court  orders  that  award  survivor 
annuity  benefits  paid  by  other  agencies, 
most  commonly  military  retired  pay  paid 
by  the  Department  of  Defense,  are  not 
acceptable  even  if  the  other  benefit 
terminates  to  qllow  credit  from  the  other 
benefit  to  be  counted  toward  the  benefit 
paid  by  0PM. 
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Section  838.912  corresponds  to 
S  838.612  in  the  sense  that  it  contains 
information  about  provisions  used  to 
identify  former  spouse  survivor 
annuities  to  satisfy  the  requirements  of 
S  838.804  of  these  regulations,  just  as 
§  838.612  contains  information  about 
provisions  concerning  employee 
annuities  or  refunds  of  employee 
contributions  to  satisfy  the  requirements 
of  S  838.303  or  i  838.$02  of  these 
regulations.  However\as  under  current 
rules,  the  standards^  identifying 
survivor  annuities  are  stricter  than  the 
standards  for  identifying  employee 
annuities  or  refunds  of  employee 
contributions.  Section  838.912  continues 
the  current  rules  under  guidelines  I  and 
II1.B  of  appendix  B  to  subpart  Q  of  part 
831  of  title  5.  Code  of  Federal 
Regulations.  Also,  if  the  court  order 
awards  the  former  spouse  a  survivor 
annuity  under  the  statute  authorizing 
survivor  annuities  to  a  person  with  an 
insurable  interest  in  certain  retirees, 
applicable  statutes  do  not  authorize  us 
to  comply  with  the  court  order.  As  in 
5  838.611.  the  term,  "maintain"  it 
accorded  special  significance  if  the 
former  spouse  is  covered  prior  to  the 
divorce. 

Section  838.921  contains  information 
about  terminology  used  to  describe  the 
amount  of  a  former  spouse  survivor 
annuity.  Paragraph  (a)  continues  the 
current  rule  under  guideline  IILE  of 
appendix  B  to  subpart  Q  of  part  831  of 
title  5.  Code  of  Federal  Regulations,  that 
court  orders  that  award  a  former  spouse 
survivor  annuity,  but  do  not  contain 
express  instructions  for  determining  the 
amount  of  the  former  spouse  survivor 
annuity,  award  the  maximum  amount 
available.  Paragraph  (b)  continues  the 
current  rule  under  guiideline  ULO  of 
appendix  B  to  subpart  Q  of  part  831  of 
title  5.  Code  of  Federal  Regulations.  The 
rule  is  that  a  court  order  that  provides 
that  the  former  spouse  will  keep  or  that 
the  retiree  will  maintain  the  survivor 
annuity  to  which  die  former  spouse  was 
entitled  before  divorce  awards  a  former 
.  spouse  survivor  annuity  in  the  same 
amount  as  the  former  spouse  had  at  the 
time  of  divorce.  Paragraph  (c>  restates 
the  rule  under  guideline  IILF  of 
appendix  B  to  subpart  Q  of  part  831  of 
title  5,  Code  of  Federal  Regulations,  that 
the  minimum  former  spouse  survivor 
annuity  is  $1  per  month  and  that  cost  of 
living  increases  must  be  added  to 
survivor  annuities.  Paragraph  (d) 
continues  the  current  rule  under 
guideline  III.G  of  appendix  B  to  subpart 
Q  of  part  831  of  title  5.  Code  of  Federal 
Regulations,  that  a  court  order  anay 
authorize  a  reduc^n  m  the  amomit  of  a 
formy  spouse  survivor  annuity  based 


on  a  retiree's  election  to  provide  a 
survivor  annuity  for  a  new  spouse 
because  the  election  is  an  event  that  will 
be  documented  in  normal  0PM  files,  but 
a  court  order  may  not  authorize  a 
reduction  in  the  amount  of  a  former 
spouse  survivor  annuity  based  on  an 
employee's  or  retiree's  remarriage 
because  the  remarriage  is  not  an  event 
that  will  be  documented  in  normal  0PM 
files.  As  under  the  current  guideline, 
only  the  reduction  opportunity  is 
nullified;  we  treat  the  court  order  as 
awarding  a  former  spouse  survivor 
annuity  because  that  is  the  probable 
intent  of  the  court. 

Section  838.922  estabUshes  the  new 
term,  "prorata  share,"  for  the  most 
common  tj^je  of  formula  used  to  divide 
survivor  annuity  benefits,  as  S  838.621 
did  for  court  orders  dividing  employee 
annuities.  Court  orders  that  use  this 
term  instruct  us  to  divide  the  benefits  in 
accordance  with  the  formula  provided  in 
paragraph  (a).  The  section  also 
identifies  other  terms  that  award  a 
"prorata  share." 

Section  838.931  continues  our  current 
practice,  which  has  not  previously  been 
included  in  the  regulations,  concerning  a 
divorce  decree  that  provisionally 
awards  a  former  spouse  survivor 
annuity  until  further  order  of  the  court 
can  be  acceptable.  Such  a  court  order 
provides  a  survivor  annuity  until  the 
court  issnes  a  court  order  acceptable  for 
processing  that  changes  it.  However,  if 
the  new  court  order  is  issued  after  the 
employee  retires  or  dies,  it  cannot 
effectively  change  or  terminate  the 
provisional  award.  If  the  divorce  occurs 
after  the  employee  retires,  section 
8341(h)  or  section  8445  of  title  5,  Untted 
States  Code,  does  not  permit  us  to 
accept  a  court  order  changing  or 
terminating  the  provisional  award. 
Effectively,  that  makes  tlie  provisional 
award  permanent 

Section  838.932  changes  the  rule  under 
guideUne  III.G  of  appendix  B  to  subpart 
Q  of  part  831  of  title  5,  Code  of  Federal 
Regulations,  that  court  orders  cannot 
authorize  former  spouses  to  exercise  a 
right  to  elect  a  former  spouse  survivor 
annuity.  The  current  guideline,  under 
which  the  election  right  is  nullified  and 
the  court  order  is  treated  as 
unequivocally  awarding  a  former  spouse 
survivor  annuity,  deviates  farther  than 
necessary  from  the  instructions  of  the 
court.  Under  9  838.932.  a  court  order 
providing  for  such  an  election  awards  a 
former  spouse  survivor  annuity  until  the 
former  spouse  notifies  0PM  otherwise 
in  a  form  prescribed  by  0PM.  If  the 
former  spouse  elects  no  survivor 
annuity,  tfte  election  is  irrevocable.  A 
former  spouse's  election  of  no  survivor 


annuity  under  this  provision  is  effective 
and  the  employee  annuity  will  be 
restored  to  the  unreduced  rate  (unless  a 
reduction  is  still  required  as  a  result  of 
another  court  order  or  the  retiree's 
election)  effective  on  the  first  day  of  the 
month  after  OPM  receives  the  election. 

Section  838.933  contains  information 
about  terminology  used  to  describe  the 
source  of  payment  of  the  cost  of  a 
former  spouse  survivor  annuity.  Jt 
continues  the  current  rule  under 
guideline  III.C  of  appendix  B  to  subpart 
Q  of  part  831  of  title  5.  Code  of  Federal 
Regulations,  that  court  orders  that 
unequivocally  award  former  spouse 
survivor  annuities  and  direct  the  former 
spouse  to  pay  the  costs  are  acceptable 
to  award  a  former  spouse  survivor 
annuity  but  the  cost  must  be  paid  in 
accordance  with  9  838.807  of  these 
regulations.  On  the  other  hand,  court 
orders  that  award  a  former  spouse 
survivor  annuity  conditioned  upon  the 
former  spouse  paying  the  cost  are  not 
acceptable  unless  the  former  spouse  is 
also  entitled  to  a  sufficient  portion  of  the 
employee  annuity  to  cover  the  cost. 

Subpart  J  contains  the  current  CSRS 
regulations  that  will  continue  to  apply  to 
court  orders  that  are  currently  on  file 
and  that  we  receive  prior  to  January  1, 
1993. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  15  838.221, 
838.421,  and  838.721  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act.  It  is  estimated  that  there 
will  be  approximately  7000  responses 
annually,  with  an  estimated  average 
burden  of  8  minutes  per  response,  for  a 
total  annual  burden  of  7TX)  hours. 
Comments  regarding  these  proposed 
collections  of  mformation  through  the 
letters  of  application  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503. 
Attention;  Joseph  Lackey.  Desk  Officer 
for  the  Office  of  Personnel  Management. 
Comments  should  be  received  on  or 
before  March  3, 1992.  All  other 
comments  should  be  sent  to  OPM  as 
instructed  above  under  "ADDRESSES." 

E.a  12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  EO.  12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  whll  not 
have  a  significant  economic  impact  on  a 
substant^  number  of  small  entities 
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because  the  regulation  will  only  affect 
Federal  agencies  and  retirement 
payments  to  retired  Government 
employees,  spouses,  and  former 
spouses. 

List  of  Subjects 

5  CFR  Parts  831,  841.  842,  and  843 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Firefighters,  Government  employees. 
Income  taxes,  Law  enforcement  officers, 
Pensions,  Retirement. 

5CFRPart838 

Administrative  practice  and 
procedure,  Claims,  Disability  benefits. 
Government  employees.  Income  taxes. 
Pensions,  Retirement,  Courts. 

U.S.  OfHcQ  of  Personnel  Management 
Constance  Berry  Newman, 
Director. 

Accordingly,  0PM  proposes  to  amend 
title  5,  Code  of  Federal  Regulations,  as 
toUows: 

PART  838— COURT  ORDERS 
AFFECTING  RETIREMENT  BENEFITS 

1.  Part  838  is  added  to  read  as  follows: 

PART  838-COURT  ORDERS 
AFFECTING  RETIREMENT  BENEFITS 

Sulipart  A— Court  Ordere  Generally 

Organization  and'Structun  of  Regulations  on 
Court  Orders 

838.101  Purpose  and  scope. 

838.102  Regulatory  structure. 

838.103  Definitions. 

Statutory  Limit  on  Court's  Authority 

838.111    Exemption  from  legal  process 
except  as  authorized  by  Federal  law 

Division  of  Responsibilities 

838.121  OPM's  responsibilities. 

838.122  State  courts'  responsibilities. 

838.123  Claimants'  responsibilities. 

838.124  Employees'  and  retirees' 
responsibilities. 

Procedures  Applicable  to  All  Court  Orders 

838.131  Computation  of  time. 

838.132  Payment  schedules. 

838.133  Minimum  awards. 

838.134  Receipt  of  multiple  court  orders. 

838.135  Settlements. 

Address  for  Filing  Court  Orders  With  0PM 

Appendix  A  to  Subpart  A  of  Part  838 — 
Addreasesfor  Serving  Court  Orders  Affecting 
CSRS  or  FERS  BenefiU 

Stdipart  B— Procedures  for  Processing 
Court  Orders  Affecting  Employae  Annuities 

Regulatory  Structure 
838.201    Purpose  and  scope. 


AvailabUity  of  Funds 

838.211    Amounts  subject  to  court  orders. 

Application  and  Processing  Procedures 

838.221    Application  requirements. 
838J!22    01^  action  on  receipt  of  a  court 
order  acceptable  for  processing. 

838.223  0PM  action  on  receipt  of  a  court 
order  not  acceptable  for  processing. 

838.224  Contesting  the  validity  of  court 
orders. 

838.225  Processing  amended  court  orders. 

Payment  Procedures 

838.231  Commencing  date  of  payments. 

838.232  Suspension  of  payments. 

838.233  Termination  of  paypients. 

838.234  Collection  of  arrearages. 

838.235  Payment  of  lump-stmi  awards. 

838.236  Court  orders  barring  payment  of 
annuities. 

838.237  Death  of  the  former  spouse. 

Procedures  for  Computing  the  Amount 
Payable 

838.241  Cost-of-living  adjustments. 

838.242  Computing  lengths  of  service. 

838.243  Minimum  amount  of  awards. 

Sut)part  C— Requhrswsnts  for  Court  Orders 
Affecting  Employee  Anmiities 

838.301  Purpose  and  scope. 

838.302  Language  not  acceptable  for 
processing. 

838.303  Expressly  dividing  employee 
aimuity. 

838.304  Providing  for  payment  to  the  former 
spouse. 

838.305  0PM  computation  of  formulas. 

838.306  Specifying  type  of  annuity  for 
application  of  formula,  percentage  or 
fraction. 

Subpart  D—Procsdur«s  for  Processing 
Court  Ordsrs  Affecting  Refunds  of 
Employee  Contributions 

Regulatory  Structura 
838.401    Purpose  and  scope. 

Availability  of  Funds 

838.411    Amounts  subject  to  court  orders. 

Application  and  Processing  Procedures 

838.421  Application  requirements. 

838.422  Timeliness  of  application. 

838.423  OPM  action  on  receipt  of  a  court 
order  acceptable  for  processing. 

838.424  OPM  action  on  receipt  of  a  court 
order  not  acceptable  for  processing. 

838.425  Contesting  the  validity  of  court 
orders. 

Payment  Procedures 

838.431  Correcting  failures  to  provide 
required  spousal  notification. 

838.432  Court  orders  barring  payment  of 
refunds. 

Procedures  for  Computing  the  Amount 
Payable 

838.441    Computing  lengths  of  service. 

Suii^wt  E— Requirements  for  Court  Orders 
Affecting  Refunds  of  Employee 
vomnouDone 

838.501    Purpose  and  scope. 


638J02    Expressly  dividing  a  refund  of 
employee  contributions. 

838.503  Providing  for  payment  to  the  former 
spouse. 

838.504  OPM  computation  of  formulas. 

838.505  Barring  payment  of  reftmds. 

Subpart  F— Terminology  Ueed  In  Court 
uraers  Anecnng  employee  jumunies  or 
Refunds  of  Employee  Contributions 

Regulatory  Structure 

838.601    I>urpose  and  scope. 

Identiftcatioa  of  Benefits 

838.611  Identifying  the  retirement  system. 

838.612  Distinguishing  l>etween  annuities 
and  contributions.      ^ 

Computatioo  of  Benefits 

838.621  Prorata  share. 

838.622  Cost-of-living  and  salary 
adjustments. 

838.623  Computing  lengths  of  service. 

838.624  Distinguishing  between  fohnulas 
and  Fixed  amounts. 

838.625  Types  of  annuity. 

Model  Paragraphs 

Appendix  A  to  Subpart  F  of  Part  83S— 
Rsoommendad  Language  for  Court  Orders 
Dividing  Employee  Annuities 

SutMiart  O— Praesdures  for  Procaeaina 
Court  Orders  Awarding  Former  Spouse 
Survivor  AnnuNfes 

Regulatory  Structura 

838.701    Purpose  and  scope. 

Limitations  on  Survivor  Annuities 

838.711    Maximum  former  spouse  survivor 
annuity. 

Application  and  Processing  Procedures 

838.721  Application  requirements. 

838.722  OPM  action  on  receipt  of  a  court 
order  acceptable  for  processing. 

838.723  OPM  action  on  receipt  of  a  court 
order  not  acceptable  for  processing. 

838.724  Contesting  the  validity  of  court 
orders. 

838.725  Amended  court  orders. 
838.728    Effect  on  employee  and  retiree 

election  rights. 

Payment  Procednras 

838.731  Commencing  date  of  payments. 

838.732  Termination  of  entitlement. 

838.733  Rights  of  current  and  other  former 
spouses  after  termination  of  a  former 
spouse's  entitlement. 

838.734  Payment  of  lump-sum  awards  liy 
survivor  annuity. 

.  838.735    Cost-of-living  adjustments. 

Subpart  H    ne<<uliententB  for  Court  Orders 
Awarding  Former  Spouee  Survivor 
Annuities 

838J01    Purpose  and  scope. 

838.802  CSRS  limitations. 

838.803  L,anguage  not  acceptable  for 
processing. 
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83&8M    Coort  etden  nnitf  expressly  award 
a  former  spooae  tnrviw  asmity  or 
expressly  direct  an  employee  or  retiree 
to  elect  to  provide  a  former  spouse 
survivor  annuity. 

838.805  0PM  computation  of  foniwlat  in 
computing  the  designated  baseJ 

838.806  Amended  court  orders.      ' 
83&807    Cost  must  be  paid  by  anoiaty 

redaction. 

Subpart  I— T«nn<no(ogy  UMd  in  Ceufi 
Orders  Awirdtng  Fomwr  SpouM  Survivor 
Aimutties 

Regulatory  Structure 

836.901    Pmpose  and  scope. 

Identification  of  Benefits 

838.911  Identifying  the  retirement  system. 

838.912  Specifying  an  award  of  a  former 
spouse  survivor  annuity.  i 

Computatioo  of  Benefit  I 

838.921  Determiniag  the  amount  of  a  former 
spouse  survivor  annuity. 

838.922  Prorata  share  deHned. 

Miscellaneous  Provisions 

838.931  Court  orders  that  provide  temporary 
awards  of  former  spouse  survivor 
annuities. 

838.932  Court  orderv  that  permit  the  former 
spouse  to  elect  to  receive  a  former 
spouse  survivor  annuity. 

838.993    Payment  of  the  cost  of  a  former 
spouse  soTvivor  annuity. 


Model  Paragraphs 

Appendix  A  to  Subpart  I  of  Part  83ft— 
Recommended  Language  for  Coort  Orders 
Awarding  Formef  Spouae  Survivor  Annuities 

Authority:  5  U.S.C.  8347(a)  and  8461  (g). 
Subparts  B.  C.  D.  E.  and  }  also  issued  under  5 
U.S.C.  8345(jJ(2)  and  8467(6).  Sections  838.221. 
838.422.  and  838.721  also  issued  under  5 
U.SC.  8347(b). 

Subpart  A— Court  Orders  Gerwratty 

OTgaiiization  and  Structure  of 
RegulatKMM  on  Court  Orders 

S  838.101    Purpose  and  scope. 

(a)(1)  This  part  regulates  the  Office'of 
Personnel  Management's  handling  of 
court  orders  a^ecting  the  Civil  Service 
Retirement  System  (CSRS)  or  the 
Federal  Employees  Retirement  System 
(FERS),  both  of  which  are  administered 
by  the  Office  of  Personnel  Management 
(OPMl.  Generally.  0PM  must  comply 
with  court  orders,  decrees,  or  court- 
approved  property  settlement 
agreements  in  connection  with  divorces, 
annulments  of  marriage,  or  legal 
separations  of  employees,  Members,  or 
retirees  that  award  a  portion  of  the 
former  employee's  or  Member's 
retirement  benefits  or  a  survivor  annuity 
to  a  former  spouse. 

(2)  In  executing  court  orders  under 
this  part,  OFM  must  honor  the  dear 
instructions  of  the  court.  Instructions 


must  be  specific  and  onambtguous.  OPM 
will  not  supply  missing  provisions, 
interpret  ambiguous  language,  or  clarify 
the  court's  intent  by  researching 
individual  State  laws.  In  carrying  out  the 
court's  instructions,  OPM  performs 
purely  ministerial  actions  in  accordance 
with  these  regulations.  Disagreement 
between  the  parties  concerning  the 
validity  or  the  provisions  of  any  court 
order  must  be  resolved  by  the  court. 

(b)  This  part  prescribes — 

(1)  The  requirements  that  a  court 
order  must  meet  to  be  acceptable  for 
processing  under  this  part; 

(2)  The  procedures  that  a  former 
spouse  must  follow  when  applying  for 
benefits  based  on  a  court  order  under 
sections  8341(h),  8345(j),  8445  or  8467  of 
title  5.  United  States  Code; 

(3)  The  procedures  that  OPM  will 
follow  in  honoring  court  orders  and  in 
making  payments  to  the  former  spouse: 
and 

(4)  The  effect  of  certain  words  and 
phrases  commonly  used  in  court  orders 
affecting  retirement  benefits. 

(c)  (1)  Subparts  A  through  I  of  this 
part  apply  only  to  court  orders  received 
by  OPM  on  or  after  July  1, 1992. 

(2)  Subpart  ]  of  this  part  applies  oitly 
to  court  orders  received  by  0W4  before 
)uly  1. 1992. 

§838.102    Rogulatory  strueturo. 

(a)  This  part  is  organized  as  follows: 

(1)  Subpart  A  contains  information 
and  rules  of  general  application  to  all 
court  orders  directed  at  CSRS  or  FERS 
retiremeot  benefits. 

(2)  Subparts  B  and  C  of  this  part 
contain  information  about  court  orders 
directed  at  ongoing  employee  annuity 
payments. 

(3)  Subparts  D  and  E  of  this  part 
contain  information  about  court  orders 
directed  at  refunds  of  empbyee 
contributions. 

(4)  Subpart  F  of  this  part  contains 
information  about  the  effect  of  words 
and  phrases  commonly  used  in  court 
orders  ejecting  ongoing  employee 
annuity  payments  and  refunds  of 
employee  contributions. 

(5)  Subparts  G,  H,  and  I  of  this  part 
contain  information  about  court  orders 
awarding  former  spouse  survivor 
annuities. 

(6)  Subpart  I  of  this  part  contains  the 
rules  applicable  to  court  orders  filed 
under  procedures  in  effect  prior  to  the 
implementation  of  this  part.  These  rules 
continue  to  apply  to  court  orders 
received  by  OPM  before  July  1, 1992. 

(b)  Part  890  of  this  chapter  contains 
information  about  coverage  under  the 
Federal  Employees  Health  Benefits 
Program. 


(c)  Part  581  of  this  chapter  contains 
information  about  garnishment  of 
Government  payments  including  salary 
and  CSRS  and  FERS  retirement  benefits^ 

(d)  Parts  294  and  297  of  this  chapter 
and  §§  831.106  and  841.108  contain 
information  about  disclosure  of  , 
information  from  OPM  records. 

(e)  Subpart  V  of  part  831  of  this 
chapter  and  subpart  G  of  part  842  of  this 
chapter  contain  information  about  how 
court  orders  affect  eligibility  to  make  an 
alternative  form  of  annuity  election. 

(f)  Part  1600  of  this  title  contains 
information  about  court  orders  affecting 
the  Federal  Employees  Thrift  Savings 
Plan. 

(g)  Subpart  F  of  part  831  of  this 
chapter,  subpart  F  of  part  841  of  this 
chapter,  and  part  843  of  this  chapter 
contain  information  about  entitlement  to 
survivor  annuities. 

(h)  Subpart  T  of  part  831  of  this 
chapter  and  subpart  B  of  part  843  of  this 
chapter  contain  information  about 
refunds  of  employee  contributions  and 
lump-sum  death  benefits, 

(i)  Parts  87a  871,  872,  and  873  of  this 
chapter  contain  information  about  the 
Federal  Employees  Group  Life  Insurance 
Program. 


§838.103 

In  this  part  (except  subpart  J)— 

Civil  Service  Retirement  System  or 
CSftS  means  the  retirement  system  for 
Federal  employees  described  in 
subchapter  III  of  chapter  83  of  title  5, 
United  States  Code. 

Court  order  means  any  judgment  or 
property  settlement  issued  by  or 
approved  by  any  court  of  any  State,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam. 
The  Northern  Mariana  Islands,  or  the 
Virgin  Islands,  or  any  Indian  court  in 
connection  with,  or  incident  to.  the 
divorce,  annulment  of  marriage,  or  legal 
separation  of  a  Federal  employee  or 
retiree. 

Court  order  acceptable  for  processing 
means  a  court  order  as  defined  in  this 
section  that  meets  the  requirements  of  _ 
subpart  C  of  this  part  to  affect  an,^  |^^ . 
employee  annuity,  subpart  E  of  this  j^art 
to  affect  a  refund  of  employee 
contributions,  or  subpart  H  of  this  part 
to  award  a  former  spouse  survivor 
annuity. 

Employee  means  an  employee  or 
Member  covered  by  CSRS  or  FERS. 

Employee  annuity  means  die 
recurring  payments  under  CSRS  or  FERS 
made  to  a  retiree.  "Employee  annuity" 
does  not  include  payments  of  accrued 
and  unpaid  annuity  after  the  death  of  a 
retiree  under  section  8342(g)  or  8424(hl 
of  title  5,  United  States  Code. 
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FedenI  Entployees  Retirement 
System  or  "TERS"  meam  the  rettrement 
system  for  Federal  employees  described 
in  chapter  84  of  title  5.  United  States 
Code. 

Former  spouse  means  (1)  in 
connection  with  a  court  (»der  affecting 
an  employee  annuity  or  a  refund  of 
employee  contributions,  a  living  person 
whose  marriage  to  an  employee  has 
been  subject  to  a  divorce,  annulment  of 
marriage,  or  legal  separation  resulting  in 
k  court  order,  or  (2)  in  connection  with  a 
court  order  awarding  a  former  spouse 
survivor  aimuity,  a  living  person  who 
was  married  for  at  least  9  months  to  an 
employee  or  retiree  who  performed  at 
least  18  months  of  civilian  service 
covered  by  CSRS  or  who  performed  at 
least  18  months  of  civilian  service 
creditable  under  FERS,  and  whose 
marriage  to  the  employee  or  retiree  was 
terminated  prior  to  the  death  of  the 
employee  or  retiree. 

Former  spouse  survivor  annuity 
means  a  recurring  benefit  under  CSRS 
or  FERS,  or  the  basic  employee  death 
benefit  under  FERS  as  described  in  part 
843  of  this  chapter,  that  is  payable  to  a 
former  spouse  after  the  employee's  or 
retiree's  death. 

Gross  annuity  means  the  amount  of 
monthly  annuity  payable  after  reducing 
the  self-only  annuity  to  provide  survivor 
annuity  benefits,  if  any,  but  before  any 
other  deduction.  Unless  the  court  order 
expressly  provides  otherwise,  gross 
annuity  also  includes  any  himp-siim 
payments  made  to  the  retiree  under 
section  8343a  or  8420a  of  title  5,  United 
States  Code. 

Member  means  a  Member  of  Congress 
covered  by  CSRS  or  FERS. 

Net  annuity  means  the  amount  of 
monthly  annuity  payable  after  deducting 
from  the  gross  annuity  any  amounts  that 
are  (1]  owed  by  the  retiree  to  the  United 
States.  (2)  deducted  for  health  benefits 
premiums  under  section  8906  of  title  5, 
United  States  Code,  and  SS  891.401  and 
891.402  of  this  chapter,  (3]  deducted  for 
life  insurance  premiums  under  section 
87l4a(d]  of  title  5,  United  States  Code, 
(4]  deducted  for  Medicare  premiums,  (5) 
properly  withheld  for  Federal  income 
tax  purposes,  if  the  amounts  withheld 
are  not  greater  than  they  would  be  if  the 
retiree  claimed  all  dependents  to  which 
he  or  she  was  entitled,  or  (6)  properiy 
withheld  for  State  income  tax  purposes, 
if  the  amounts  withheld  are  not  greater 
than  they  would  be  if  the  retiree  claimed 
all  dependents  to  which  he  or  she  was 
entitled.  Unless  the  court  order 
expressly  provides  otherwise,  "net 
annuity"  also  includes  any  lump-sum 
payments  made  to  the  retiree  under 
section  8343a  or  8420a  of  title  5,  United 
States  Code, 


Reduction  to  provide  survivor  benefits 
means  the  reduction  required  by  section 
8339(j](4)  or  section  8419(a)  of  title  5. 
United  States  Code. 

Refund  of  employee  contributions 
means  a  payment  of  the  lump-sum  credit 
to  a  separated  employee  under  section 
8342(a)  or  section  8424(a]  of  title  5, 
United  States  Code.  Refund  of  employee 
contributions  does  not  include  hunp-som 
payments  made  under  section  8342  (c) 
through  (f)  or  section  8424  (d)  through  (g) 
of  title  5,  United  SUtes  Code. 

Retiree  means  a  former  emplajree  or 
Member  who  is  receiving  recurring 
payments  under  CSRS  or  FERS  based  on 
his  or  her  service  as  an  employee. 
Retiree  does  not  include  a  person 
receiving  an  annuity  only  as  a  current 
spouse,  former  spouse,  child,  or  person 
with  an  insurable  interest. 

Self-only  annuity  means  the  recorring 
payments  to  a  retiree  who  has  elected 
not  to  provide  a  survivor  annuity  to 
anyone.  Unless  the  court  order 
expressly  provides  otherwise,  self-only 
annuity  also  includes  any  lump-sum     , 
payments  made  to  the  retiree  under 
section  8343a  or  8420a  of  title  5,  United 
States  Code. 

Separated  employee  means  a  former 
employee  or  Member  who  has  separated 

from  a  position  in  the  Federal         

Government  covered  by  CSRS  and  FERS 
under  subpart  B  of  part  831  of  this 
chapter  or  subpart  A  of  part  842  of  this 
chapter,  respectively,  and  is  not 
currently  employed  in  such  a  position, 
and  who  is  not  a  retiree. 

Statutory  Limit  on  Court's  Authority 

$838,111    Enmpllen  from  togri  precen 
except  ae  MRnoffno  by  Feoaral  imf. 

(a)  Employees,  retirees,  and  State 
courU  may  not  assign  CSRS  and  FERS 
benefits  except  as  provided  in  this  part 

(b)  CSRS  and  FERS  benefits  are  not 
subject  to  execution,  levy,  attachment, 
garnishment  or  other  legal  process 
except  as  expressly  provided  by  Federal 
law. 

Division  of  Responsibilitiet 

8838.121    OPM's  rwponalbmtl— . 

0PM  is  responsible  for  authorizing 
payments  in  accordance  with  clear, 
specific  and  express  provisions  of  court 
orders  acceptable  for  processing. 

$838,122   State  eourta' retponaiMlitiea. 
State  courts  are  responsible  for — 

(a)  Providing  due  process  to  the 
employee  or  retiree; 

(b)  Issuing  clear,  specific,  and  express 
instructions  consistent  with  the 
statutory  provisions  authorizing  CX>M  to 
provide  benefits  to  former  spouses  and 


the  requirements  of  this  part  for 
awanfing  such  benefits: 

(c)  Using  the  terminology  defined  in 
this  part  only  when  it  intends  to  use  the 
meaning  given  to  that  terminology  by 
this  part; 

(d)  DeterminiDg  when  court  orders  are 
invalid:  and 

(e)  Settling  aU  disputes  between  the 
employee  or  retiree  and  the  former 
spouse. 

$  838.123   Claimants'  reeponeMMea. 
Claimants  are  responsible  for — 

(a)  Piling  a  certified  copy  of  court 
orders  and  all  other  required  supporting 
information  with  0PM; 

(b)  Keeping  OPM  advised  of  their 
ciurent  mailing  addresser, 

(c)  Notifying  OPM  of  any  changes  in 
circumstances  that  could  affect  their 
entitlement  to  benefits:  and 

(d)  Submitting  all  disputes  with 
empioyee*  or  retirees  to  the  appropriate 
State  court  for  resolution. 

$838,124    Employ  as'  and  retk— a' 

Employees  and  retirees  are 
responsible  for — 

(a)  Raising  any  objections  to  the 
validity  of  a  court  order  in  the 
appropriate  State  court  and 

(b)  Submittir^  all  disputes  with  former 
spouses  to  .the  appropriate  State  court  , 
for  resoiution. 

Procediwes  Applicable  to  All  Court 
Orders 

$838w131    ComputaMowefthw. 

(a)  The  rules  applicable  for 
computation  of  time  under  SS  831.107 
and  841.109  of  this  chapter  apply  to  this 
part. 

(b)(1)  Appendix  A  of  this  subpart  lists 
the  proper  addresses  for  submitting 
court  orders  affecting  CSRS  and  FERS 
benefits. 

(2)  A  fonner  spouse  should  submit  the 
documentation  required  by  this  part  to 
the  address  provided  in  appendix  A  of 
this  subpart  The  component  of  OPM 
responsible  for  processing  court  orders 
will  note  the  date  of  receipt  on  court 
orders  that  it  receives. 

(3)  If  a  court  order  is  del!vered,to 
OPM  at  an  address  other  than  the 
address  in  appendix  A  of  this  subpart, 
the  recipient  will  forward  the  court 
order  to  the  component  of  OPM 
responsible  for  processing  court  orders. 
However,  OPM  is  not  considered  to 
have  received  the  court  order  until  the 
court  order  is  received  in  the  component 
of  OPM  responsible  for  processing  court 
orders. 
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^83«.132   PayiMfrt  MhMkiiM. 

(a)  Under  CSRS  and  FERS.  employee 
annuities  and  survivor  annuities  are 
payable  on  the  first  business  day  of  the 
month  following  the  month  in  which  the 
benefit  accrues. 

(b)  In  honoring  apid' complying  with  a 
court  order,  0PM  will  not  disrupt  the 
payment  schedule  described  in 
paragraph  (a)  of  this  section,  despite  any 
provision  in  Uie  court  order  directing  a 
different  schedule  of  accrual  or  payment 
of  amoimts  due  the  former  spouse. 


S83S.133    Mmimumi 

Payments  under  this  part  will  not  be 
less  than  one  dollar  per  month.  Any 
court  order  that  awards  a  former  spouse 
a  portion  of  an  employee  annuity  or  a 
former  spouse  survivor  annuity  in  an 
amount  of  less  than  one  dollar  per 
month  will  be  treated  as  an  award  of  an 
annuity  equal  to  one  dollar  per  month. 

{•38.134    Receipt  of  rmiitipte  court  erdtrs. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  for  court  orders 
affecting  employee  annuities  or 
awarding  former  spouse  survivor  i 
annuities,  in  the  event  that  0PM 
receives  two  or  more  court  orders 
acceptable  for  processing — 

(1]  When  the  court  orders  affect  two 
or  more  former  spouses,  the  court  orders 
will  be  honored  in  the  order  in  which 
they  were  issued  to  the  maximum  extent 
possible  under  S  838.211  or  9  838.711. 

(2]  When  two  or  more  court  orders 
relate  to  the  same  former  spouse  or 
separated  spouse,  the  one  issued  last  ^ 
will  be  honored. 

(b)(l]  Except  as  provided  in  paragraph 
(c)  of  this  section,  for  court  orders 
affecting  refunds  of  employee 
contributions,  in  the  event  that  OFM 
receives  two  or  more  court  orders  i 
acceptable  for  processing — 

(i)  When  the  court  orders  affect  two  or 
more  former  spouses — 

(A)  The  refund  will  not  be  paid  if 
either  court  order  prohibits  payment  of 
the  refund  of  contributions;  otherwise, 

(B)  The  court  orders  will  be  honored 
in  the  order  in  which  they  were  issued 
until  the  contributions  have  been 
exhausted. 

(ii)  When  two  or  more  court  orders 
relate  to  the  same  former  spouse,  the 
one  issued  last  will  be  honored  first. 

(2)  In  no  event  will  the  amount  paid 
out  exceed  the  amount  of  the  refund  of 
employee  contributions. 

(c)  With  respect  to  issues  relating  to 
the  validity  of  a  court  order  or  to  the 
amount  of  payment —  I 

(1)  If  the  employee,  separated    1 
employee,  retiree,  or  other  person 
adversely  affected  by  the  court  order 
and  former  spouse  submit  conflicting 
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court  orders  from  the  same  jurisdiction. 
OP^  will  consider  only  the  latest  court 
order  or 

(2)  If  the  employee,  separated 
employee,  retiree,  or  other  person 
adversely  affected  by  the  court  order 
and  former  spouse  submit  conflicting     <? 
court  orders  from  different 
jurisdictions — 

(i)  If  one  of  the  court  orders  is  from 
the  jurisdiction  shown  as  the 
employee's,  separated  employee's,  or 
retiree's  address  in  OPM's  records,  0PM 
will  consider  only  the  court  order  issued 
by  that  jiuisdiction;  or 

(ii)  If  none  of  the  court  orders  is  from 
the  jurisdiction  shown  as  the 
employee's,  separated  employee's,  or 
retiree's  address  in  OPM's  records,  OPM 
will  consider  only  the  latest  court  order. 

$838,135    Settlements. 

(a)  OPM  must  comply  with  th6  terms 
of  a  properly  filed  court  order 
acceptable  for  processing  even  if  the 
retiree  and  the  former  spouse  agree  that 
they  want  OPM  to  pay  an  amount 
different  from  the  amotuit  specified  in 
the  court  order.  Information  about 
OPM's  processing  of  amended  court 
orders  is  contained  in  §  §  838.225  and 
838.725. 

(b)(1)  OPM  will  not  honor  a  request 
from  the  former  spouse  that  an  amount 
less  than  the  amount  provided  in  the 
court  order  be  withheld  from  an 
employee  annuity  or  a  refund  of 
employee  contributions. 

(2)  OPM  will  not  honor  a  request  from- 
the  retiree  that  an  amount  greater  than 
the  amoimt  provided  in  the  court  order 
be  withheld  from  an  employee  annuity 
or  a  refund  of  employee  contributions. 

Address  for  Filing  Court  Orders  with 
OPM 

Appendix  A  to  Subpart  A  of  Part  838— 
Addresses  for  Serving  Court  Orders 
Affecting  CSRS  or  FERS  Benefits 

(a)  The  mailing  address  for  delivery  of 
court  orders  affecting  CSRS  or  FERS 
benefits  by  the  United  States  Postal 
Service  is — Office  of  Personnel 
Management,  Retirement  and  Insurance 
Group.  P.O.  Box  17,  Washington,  DC 
20044. 

(b)  The  address  for  delivery  of  court 
orders  affecting  CSRS  or  FERS  benefits 
by  process  servers,  express  carriers,  or 
other  forms  of  handcarried  delivery  is — 
Court-ordered  Benefits  Section, 
Allotments  Branch,  Retirement  and 
Insurance  Group,  Office  of  Personnel 
Management.  1900  E  Street,  NW.. 
Washington.  DC. 


Subpart  B—Procedur«a  for  Proceesing 
Court  Order*  Affecting  Employee 
Annuitie* 

Regulatory  Stnictuie 

9838.201    Purpoee end  scope. 

|a)  This  subpart  regulates  the 
procedures  that  the  Office  of  Personnel 
Management  will  follow  upon  the 
(^ceipt  of  claims  arising  out  of  State 
court  orders  directed  at  employee 
annuities  under  CSRS  or  FERS.  OPM 
must  comply  with  qualifying  court 
orders,  decrees,  or  court-approved 
property  settlements  in  connection  with 
divorces,  annulments  of  marriages,  or 
legal  separations  of  employees  or 
retirees  that  award  a  portion  of  an 
employee  annuity  to  a  former  spouse. 

(b)  This  subpart  prescribes — 

(1)  The  circumstances  that  must  occur 
before  employee  annuities  are  available 
to  satisfy  a  court  order  acceptable  for 
processing;  and 

(2)  The  procedures  that  a  former 
spouse  must  follow  when  applying  for  a 
portion  of  an  employee  annuity  based 
on  a  court  order  under  section  8345(j)  or 
section  8467  of  title  5,  United  States 
Code. 

(c)(1)  Subpart  C  of  this  part  contains 
the  rules  that  a  court  order  must  satisfy 
to  be  a  court  order  acceptable  for 
processing  to  affect  an  employee 
annuity. 

(2)  Subpart  F  of  this  part  contains 
definitions  that  OPM  uses  to  determine 
the  effect  of  a  court  order  acceptable  for 
processing  on  employee  annuities. 

AvailaUIity  of  Funds 

9838.211    Amounts  subfect  to  court 


(a)(1)  Employee  annuities  are  subject 
to  court  orders  acceptable  for  processing 
only  if  all  of  the  conditions  necessary 
for  payment  of  the  employee  annuity  to 
the  former  employee  have  been  met, 
including,  but  not  limited  to — 

(i)  Separation  from  a  position  in  the 
Federal  service  covered  by  CSRS  or 
FERS  under  subpart  B  of  part  831  of  this 
chapter  or  subpart  A  of  part  842  of  this 
chapter,  respectively; 

(ii)  Application  for  payment  of  the 
employee  annuity  by  the  former 
employee;  and 

(iii)  The  former  employee's  immediate 
entitlement  to  an  employee  annuity. 

(2)  Money  held  by  an  employing 
agency  or  OPM  that  may  be  payable  at 
some  future  date  is  not  available  for 

.  payment  under  court  orders  directed  at 
employee  annuities. 

(3)  OPM  cannot  pay  a  former  spouse  a 
portion  of  an  employee  annuity  before 
the  employee  annuity  begins  to  accrue. 
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(b)  Payment  to  a  former  tpmae  under 
a  court  order  may  not  exceed  the  net 
annuity. 

(c)  Waiver*  of  employee  annoHy 
-payments  under  the  terms  of  section 

8345(d]  or  section  8465(a)  of  title  5, 
United  States  Code,  exclude  the  waived 
portion  of  the  annuity  from  availability 
for  payment  under  a  court  order  if  such 
waivers  are  postmarked  or  received 
before  the  date  that  0PM  receives  a 
court  order  acceptable  for  processing. 

Application  and  Processing  Procedures 

§  838.221    Application  re<)ulreinenta. 

(a)  A  former  spouse  (personally  or 
through  a  representative]  must  apply  in 
writing  to  be  eligible  for  a  court- 
awarded  portion  of  an  employee 
annuity.  No  special  form  is  required. 

(b)  The  application  letter  must  be 
accompanied  by — 

(1)  A  certified  copy  of  the  court  order 
acceptable  for  processing  that  is 
directed  at  employee  annuity; 

(2)  A  certification  from  the  former 
spouse  or  the  former  spouse's 
representative  that  the  court  order  is 
currently  in  force  and  has  not  been 
amended,  superseded,  or  set  aside; 

(3)  faiformation  sufficient  for  OPM  to 
identify  the  employee  or  retiree,  stich  as 
his  or  her  full  name,  CSRS  or  FERS 
claim  number,  date  of  birth,  and  social 
security  number 

(4)  The  current  mailing  address  of  the 
former  spouse;  and 

(5)  If  the  employee  has  not  retired 
under  CSRS  or  FERS  or  died,  the  mailing 
address  of  the  employee. 

(c)(1)  When  court-ordered  payment3 
are  subject  to  termination  (under  the 
terms  of  the  court  order)  if  the  former 
spouse  remarries,  no  payment  will  be 
made  until  the  former  spouse  submits  to 
OPM  a  statement  in  the  form  prescribed 
by  OPM  certifying— 

(i)  That  a  remarriage  has  not  occurred: 

(ii)  That  the  former  spouse  will  notify 
OPM  within  15  calendar  days  of  the 
occurrence  of  any  remarriage;  and 

(iii)  That  the  former  spouse  will  be 
personally  liable  for  any  overpayment  to 
him  or  her  resulting  from  a  remarriage. 

(2)  OPM  may  subsequently  require 
periodic  recertiHcation  of  the  statements 
required  under  paragraph  (c)(1)  of  this 
section. 

§838.222    OPM  action  en  reeatpt  of  a  court 


(a)  If  OPM  receives  a  court  order 
acceptable  for  processing  that  is 
directed  at  an  employee  annuity  that  is 
in  pay  status,  OPM  will  inform — 

(1)  The  former  spouse — 

(i)  That  the  court  order  is  acceptable 
for  processing; 


(ii)  Of  the  date  on  which  OPM 
received  the  court  order,  the  date  on 
which  the  former  spouse's  benefit  begins 
to  accrue,  and  if  known,  the  date  on 
which  OPM  commences  payment  under 
the  order 

(iii)  Of  the  amount  of  the  former 
spouse's  monthly  benefit  and  the 
fomrala  OPM  use  to  compute  the 
monthly  benefit;  and 

(iv)  That,  if  he  or  she  disagrees  with 
the  amount  of  the  monthly  benefits,  he 
or  she  must  obtain,  and  submit  to  OPM, 
an  amended  court  order  clarifying  the 
amount;  and 

(2)  The  retiree— 

(i)  That  the  former  spouse  has  af^Iied 
for  benefits  under  this  subpart 

(ii)  That  the  court  order  is  acceptable 
for  processing  and  that  OPM  must 
comply  with  the  court  order 

(iii)  Of  the  date  on  which  OPM 
received  the  court  order,  the  date  on 
which  the  former  spouse's  beneut  begins 
to  accrue,  and  if  known,  the  date  on 
which  OPM  conunences  payment  under 
the  court  order 

(iv)  Of  the  amount  of  the  former 
spouse's  monthly  benefit  and  the 
formula  OI^  used  to  compute  the 
monthly  benefit; 

(v)  That  if  he  or  she  contests  the 
validity  of  the  court  order,  he  or  she 
must  obtain,  and  submit  to  OPM,  a  court 
order  invalidating  the  court  order 
submitted  by  the  former  spouse;  and 

(vi)  That  if  he  or  she  disagrees  with 
the  amount  of  the  former  spouse's 
monthly  benefits,  he  or  she  must  obtain, 
and  submit  to  OPM.  an  amended  court 
order  clarifying  the  amount. 

(b)  If  OPM  receives  a  court  order 
acceptable  for  processing  that  is 
directed  at  an  employee  annuity  but  the 
employee  has  died,  or  if  a  retiree  diet 
after  payments  from  an  employee  to  a 
former  spouse  have  begua  OPM  will 
inform  the  former  spouse  that  the 
employee  or  retiree  has  died  and  that 
OPM  can  only  honor  court  orders 
dividing  employee  annuities  diuing  the 
lifetime  of  the  retiree. 

(c)  If  OPM  receives  a  court  order 
acceptable  for  processing  that  is 
directed  at  an  employee  annuity  that  is 
not  in  pay  status,  OPM  wnll  inform — 

(1)  TTie  former  spouse — 

(i)  That  the  court  order  is  acceptable 
for  processing; 

(ii)  That  benefits  cannot  begin  to 
accrue  until  the  employee  retires; 

(iii)  To  the  extent  possible,  the 
formula  that  OPM  will  use  to  compute 
the  former  spouse's  monthly  benefit  and 

(iv)  That  if  he  or  she  disagrees  with 
the  formula,  he  or  she  mast  obtain,  and 
submit  to  CH>M,  an  amended  court  order 
clarifying  the  amount  and 


(2)  The  employee,  separated 
employee,  or  retiree — 

(i)  lliat  the  former  spouse  has  applied 
for  benefits  under  this  subpart 

(ii)  That  the  court  order  is  acceptable 
for  processing  and  that  OPM  must 
comply  with  the  court  order 

(iii)  To  the  extent  possible,  the 
formula  that  OPM  will  use  to  compute 
the  former  spouse's  monthly  benefit 

(iv)  That,  if  he  or  she  contests  the 
validity  of  the  court  order,  he  or  she 
must  obtain,  and  submit  to  OPM.  a  court 
order  invalidating  the  court  order 
submitted  by  the  former  spouse;  and 

(v)  That,  if  he  or  she  disagrees  with 
the  amount  of  the  former  spouse's  ^ 

monthly  benefits,  he  or  she  must  obtain, 
and  submit  to  OPM  an  amended  court 
order  clarifying  the  amount. 

(d)  The  failure  of  OPM  to  provide,  or 
of  the  employee,  separated  emplojree.  or 
retiree  or  the  former  spouse  to  receive, 
the  information  specified  in  this  section 
prior  to  the  commencing  date  of  a 
reduction  or  accrual  does  not  affect — 

(1)  The  validity  of  payment  under  the 
court  order  or 

(2)  The  commencing  date  of  the 
reduction  in  the  employee  annuity  or  the 
commencing  date  of  the  accrual  of 
former  spouse  benefits  as  determined 
under  {  838.231. 

9838.228   OPM  action  oftfeoelpcey  eooit 


If  OPM  receives  an  application  from  a 
former  spouse  not  based  on  a  court 
order  acceptable  for  processing,  OPM  '^•'fi** 
will  inform  the  former  spouse  that  OPM 
cannot  approve  the  application  and 
provide  IIm  specific  reason(s)  for 
disapproving  the  applicatioa.  Examples 
of  reasons  for  disapproving  an  ^ 

application  include  that  tlie  court  order     'jT 
does  not  meet  the  definition  of  court 
order  in  S  838.103  or  does  not  meet  one 
or  more  of  the  requirements  of  subpart  C 
of  this  part. 

S838.224    Contesting  the  vaHdtty  Of  court 
orders. 

(a)  An  employee,  separated  employee, 
or  retiree  who  alleges  that  a  court  order 
is  invalid  must  prove  the  invalidity  of 
the  court  order  by  submitting  a  court 
order  that — 

(1)  Declares  the  court  order  submitted 
by  the  former  spouse  is  invalid:  or 

(2)  Set*  aside  die  court  order 
submitted  by  the  former  spouse. 

~(b)  OPM  most  honor  a  court  order 
accq>table  for  processing  thet  appens 
to  be  valid  and  that  the  former  spouse 
has  certifed  is  currently  in  force  and 
has  not  been  amended  superseded,  or 
set  aside,  until  OPM  receives  a  court 
order  described  in  peragraph  (a)  of  this 
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section  or  a  court  order  amending  or 
superseding  the  court  order  submitted 
by  the  fonner  spouse. 

§  838.225    Processing  amended  court 


(a)  If  the  employee,  separated 
employee,  retiree,  or  former  spouse 
submits  an  amended  court  order 
pertahiing  to  payment  of  a  portion  of  the 
employee  annuity,  0PM  will  process  the 
amended  court  order  prospectively  only, 
effective  against  employee  annuity 
accruing  beginning  the  first  day  of  the 
second  month  after  0PM  receives  the 
amended  court  order. 

(b)  A  court  order  is  not  effective  to 
adjust  payments  prior  to  the  first  day  of 
the  second  month  after  0PM  receives 
the  court  order  unless —  I 

(1)  The  court  order—  ' 

(i)  Expressly  directs  0PM  to  adjust  for 
payment  made  under  the  prior  court 
order  and 

(ii)  Determines  the  total  amount  of  the 
adjustment  or  the  length  of  time  over 
which  0PM  will  make  the  adjustment: 
and 

(iii]  Provides  a  specific  monthly 
amount  of  the  adjustment  or  a  formula 
to  compute  the  amount  of  the  monthly 
adjustment;  and 

(2)  Annuity  continues  to  be  available 
from  which  to  make  the  adjustment. 

Payment  Procedures 

9  838^1    Commencing  date  of  payments. 

(a)  A  court  order  acceptable  for 
processing  is  effective  against  employee 
annuity  accruing  beginning  the  first  day 
of  the  second  month  after  0PM  receives 
the  court  order. 

(b](l]  OPM  will  not  begin  payments  to 
the  former  spou«eTi?ltUOPM  receives  all 
the  documentation  reqmred  by  9  838.221 
(b)  and  (c).  y 

.   (2)  If  payments  are  delayed  under 
paragraph  (b)(l]  of  this  section,  after 
OPM  receives  all  required 
documentation,  it  will  authorize 
payment  of  the  annuity  that  has  accrued 
since  the  date  determined  under 
paragraph  (a)  of  this  section  but  the 
payment  of  which  was  delayedjinder 
paragraph  (b](l}  of  this  section. 

9  838^2    Suspension  of  payments. 

(a)  Payments  from  employee  annuities 
under  this  part  will  be  discontinued 
whenever  the  employee  annuity 
payments  are  suspended  or  terminated. 
If  employee  annuity  payments  to  the 
retiree  are  restored,  payments  to  the 
former  spouse  will  also  resume  subject 
to  the  terms  of  any  court  order 
acceptable  for  processing  in  effect  at 
that  time. 

(b)  Paragraph  (a]  of  this  section  will 
not  be  applied  to  permit  a  retiree  to 


deprive  a  former  spouse  of  payment  by 
causing  suspension  of  payment  of 
employee  annuity. 

9  838.233    Termination  of  payments. 

A  former  spouse  portion  of  an 
employee  annuity  stops  accruing  at  the 
earliest  of — 

(a)  The  date  on  which  the  terms  of  the 
court  order  require  termination; 

(b)(1)  The  last  day  of  the  first  month 
before  OPM  receives  a  court  order 
invalidating,  vacating,  or  setting  aside 
the  court  onder  submitted  by  the  former 
spouse  if  OPM  receives  the  latest  court 
order  no  later  than  20  days  before  the 
end  of  the  month;  or 

(2)  The  last  day  of  the  month  in  which 
OPM  receives  a  court  order  invalidating, 
vacating,  or  setting  aside  the  court  order 
submitted  by  the  former  spouse  if  OPM 
receives  the  latest  court  order  later  than 
20  days  before  the  end  of  the  month;  or 

(c)  The  last  day  of  the  first  month 
after  OPM  receives  an  amended  court 
order; 

(d)  The  last  day  of  the  first  month  • 
before  the  death  of  the  retiree;  or 

(e)  Except  as  provided  in  §  838.237, 
the  date  on  which  the  former  spouse 
dies. 

§  838.234    Collection  of  arrearages. 

Specific  instructions  are  required 
before  OPM  may  pay  any  arrearage. 
Except  as  provided  in  §  838.225(b).  OPM 
will  not  increase  a  former  spouse's 
share  of  employee  annuity  to  satisfy  an 
arrearage  due  the  former  spouse. 
However,  under  |  838.225,  OPM  will 
prospectively  honor  the  terms  of  an 
amended  court  order  that  either 
increases  or  decreases  the  former 
spouse's  entitlement. 

9  838.235    Payment  of  lump-sum  awards. 

If  a  court  order  acceptable  for 
processing  awards  a  former  spouse  a 
lump-sum  amount  from  the  employee 
annuity  and  does  not  state  the  monthly 
rate  at  which  OPM  should  pay  the  lump- 
siun,  OPM  will  pay  the  former  spouse 
equal  monthly  installments  at  50  percent 
of  the  gross  aimuity  (subject  to  the 
limitations  under  \  838.211)  at  the  time 
of  retirement  or  the  date  of  the  order, 
whichever  comes  later,  until  the  lump- 
sum amount  is  paid. 

9838.236    Court  orders  barring  payment  Of 
annuities. 

(a)  State  courts  lack  authority  to 
prevent  OPM  from  paying  employee 
annuities  as  required  by  section  8345(a) 
or  section  8463  of  title  5,  United  States 
Code.  OPM  will  not  honor  court  orders 
directing  that  OPM  delay  or  otherwise 
not  pay  employee  annuities  at  the  time 
or  in  the  amount  required  by  statute. 


(b)  Except  as  otherwise  provided  in 
this  subpart,  OPM  will  honor  court 
orders  acceptable  for  processing  that 
direct  OPM  to  pay  the  employee  annuity 
to  the  court,  an  officer  of  the  court  acting 
as  a  fiduciary,  or  a  State  or  local 
government  agency  during  the  pendency 
of  a  divorce  or  legal  separation 
proceeding. 

9  838.237    Deatti  of  the  former  spouse. 

(a)  Unless  the  court  order  acceptable 
for  processing  expressly  provides 
otherwise,  the  former  spouse's  share  of 
an  employee  annuity  terminates  on  the 
last  day  of  the  month  before  the  death  of 
the  former  spouse,  and  the  former 
spouse's  share  of  employee  annuity 
reverts  to  the  retiree. 

(b)  Except  as  otherwise  provided  in 
this  subpart,  OPM  will  honor  a  court 
order  acceptable  for  processing  or  an 
amended  court  order  acceptable^  for 
processing  that  directs  OPM  to  pay, 
after  the  death  of  the  former  spouse,  the 
former  spouse's  share  of  the  employee 
annuity  to— 

(1)  The  court; 

(2)  An  officer  of  the  court  acting  as  a 
fiducfary, 

(3)  The  estate  of  the  former  spouse;  or 

(4)  One  or  more  of  the  retiree's 
children  as  defined  in  section  8341(a)(4) 
or  section  8441(4)  of  title  5.  United 
States  Code. 

Procedures  for  Computing  the  Amount 
Payable 

9838.241 

Cost-of  living  adjustmenta. 

Unless  otherwise  provided  in  the 
court  order,  when  the  terms  of  the  court 
order  or  \  838.621  provide  for  cost-of- 
living  adjustments  on  the  former 
spouse's  payment  from  employee 
annuity,  6ie  cost-of-living  adjustment  • 
will  be  effected  at  the  same  time  and  at 
the  same  percentage  rate  as  the  cost-of- 
living  adjustment  in  the  employee 
annuity. 

9  838.242    Computing  lengths  of  service. 

(a)  (1)  The  smallest  unit  of  lime  that 
OPM  will  calculate  in  computing  a 
formula  in  a  court  order  is  a  month,  even 
where  the  court  order  directs  OPM  to 
make  a  more  precise  calculation. 

(2)  If  the  court  order  states  a  formula 
using  a  specified  simple  or  decimal 
fraction  other  than  twelfth  parts  of  a 
year.  OPM  will  use  the  specified  number 
to  perform  simple  mathematical 
computations. 

(b)  Unused  sick  leave  is  counted  as 
"creditable  service"  on  the  date  of 
separation  for  an  immediate  CSRS 
annuity;  it  is  not  apportioned  over  the 
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time  when  earned.  Unused  sick  leave  is 
not  countable  as  "creditable  service"  in 
a  FERS  annuity  (except  in  a  CSRS 
component  for  an  employee  who 
transferred  to  FERS]  or  in  a  deferred 
CSRS  annuity. 

§  838.243   Minimum  amount  of  awards. 

OPM  will  treat  any  court  order  that 
awards  a  former  spouse  a  portion  of  an 
employee  annuity  equal  to  less  than  $12 
per  year  as  awarding  the  former  spouse 
$1  per  month. 

Subpart  C— Requirements  for  Court 
Order  Affecting  Employee  Annuities 

§  838.301    Purpose  and  scope. 

This  subpart  regulates  the 
requirements  that  a  court  order  directed 
at  employee  annuity  must  meet  to  be  a 
court  order  acceptable  for  processing. 

§  838.302    Language  not  acceptable  for 
processing. 

(a)  Any  court  order  labeled  as  a 
"qualified  domestic  relations  order"  or 
issued  on  a  form  for  ERISA  qualified 
domestic  relations  orders  is  not  a  court 
order  acceptable  for  processing. 

(b)  Any  court  order  directed  at 
employee  annuity  that  expressly 
provides  that  the  former  spouse's 
portion  of  the  employee  annuity  may 
continue  after  the  death  of  the  employee 
or  retiree,  such  as  a  court  order 
providing  that  the  former  spouse's 
portion  of  the  employee  annuity  will 
continue  for  the  lifetime  of  the  former 
spouse,  is  not  a  court  order  acceptable    . 
for  processing. 

§838.303    Expressly  dividing  employee 
snnuity. 

(a)  A  court  order  directed  at  employee 
annuity  is  not  a  court  order  acceptable 
for  processing  unless  it  expressly 
divides  the  employee  annuity  as 
provided  in  paragraph  (b)  of  this  section. 

(b)  To  expressly  divide  employee 
annuity  as  required  by  paragraph  (a)  of 
this  section  the  court  order  must — 

(1)  Identify  the  retirement  system 
using  terms  that  are  sufficient  to  identify 
the  retirement  system  as  explained  in 

§  838.611;  and 

(2)  Expressly  state  that  the  former 
spouse  is  entitled  to  a  portion  of  the 
employee  annuity  using  terms  that  are 
sufficient  to  identify  the  employee 
annuity  as  explained  in  S  838.612. 

§838.304   Providing  for  payment  to  the 
former  spouse. 

(a)  A  court  order  directed  at  employee 
annuity  is  not  a  court  order  acceptable 
for  processing  unless  it  provides  for 
OPM  to  pay  the  former  spouse  a  portion 
of  an  employee  annuity  as  provided  in 
paragraph  (b)  of  this  section. 


(b)  To  provide  for  OPM  to  pay  the 
former  spouse  a  portion  of  an  employee 
annuity  as  required  by  paragraph  (a]  of 
this  section  the  court  order  must — 

(1)  Expressly  direct  OPM  to  pay  the 
former  spouse  directly; 

(2)  Direct  the  retiree  to  arrange  or  to 
execute  forms  for  OPM  to  pay  the 
former  spouse  directly;  or 

(3)  Be  silent  concerning  who  is  to  pay 
the  portion  of  the  employee  atmuify 
awarded  to  the  former  spouse. 

(c)  Except  when  the  court  order 
directed  at  employee  annuity  contains  a 
provision  described  in  paragraph  (b](2] 
of  this  section,  a  court  order  directed  at 
employee  annuify  that  instructs  the 
retiree  to  pay  a  portion  of  the  employee 
annuity  to  the  former  spouse  is  not  a 
court  order  acceptable  for  processing. 

(d)  Although  paragraphs  (b](2]  and 
(b)(3)  of  this  section  provide  acceptable 
methods  for  satisfying  the  requirement 
that  a  court  directed  at  employee 
annuity  provide  for  OPM  to  pay  the 
former  spouse,  OPM  strongly 
recommends  that  any  court  order 
directed  at  employee  annuity  expressly 
direct  OPM  to  pay  the  former  spouse 
directly. 

§838.305    OPM  computation  of  formulas. 

(a)  A  court  order  directed  at  employee 
annuify  is  not  a  court  order  acceptable 
for  processing  unless  the  court  order 
provides  sufficient  instructions  and 

^information  that  OPM  can  compute  the 
amount  of  the  former  spouses's  monthly 
benefit  using  only  the  express  language 
of  the  court  order,  subparts  A,  B,  and  F 
of  this  part,  and  information  from 
normal  OPM  Hies. 

(b)  (1)  To  provide  sufficient 
instructions  and  information  for  OPM  to 
compute  the  amount  of  the  former 
spouse's  share  of  the  employee  annuify 
as  required  by  paragraph  (a)  of  this 
section  the  court  order  must  state  the 
former  spouse's  share  as — 

(i)  A  fixed  amount; 
-    (ii)  A  percentage  or  a  fraction  of  the 
employee  annuity;  or 

(iii)  A  formula  that  does  not  contain 
any  variables  whose  values  are  not 
readily  ascertainable  from  the  face  of 
the  court  order  directed  at  employee 
annuify  or  normal  OPM  files. 

(2)  Normal  OPM  files  include   , 
information  about — 

(i)  The  dates  of  employment  for  all 
periods  of  creditable  civilian  and 
military  service; 

(ii)  The  rate  of  basic  pay  for  all  periods 
of  creditable  civilian  service; 

(iii)  The  annual  rates  of  basic  pay  for 
each  grade  and  step  under  the  General 
Schedule  since  1920; 

(iv)  The  amoimt  of  premiums  for  basic 
and  optional  life  insurance  under  the 


Federal  Employees  Croup  Life  Insurance 
Program; 

(v)  The  amount  of  the  Government 
and  the  employee  shares  of  premiums 
for  any  health  insurance  plan  under  the 
Federal  Employees  Health  Benefits 
Program: 

(vi)  The  standard  Federal  income  tax 
withholding  tables; 

(vii)  The  amount  of  cost-of-living 
adjustments  under  section  8340  or 
section  8462  of  title  5,  United  States 
Code,  and  the  amount  of  the  percentage 
change  in  the  national  index  on  which 
the  adjustment  is  based; 

(viii)  The  amount  of  pay  adjustments 
to  the  General  Schedule  under  section 
5303  (or  section  5305  prior  to  November 
5, 1990)  of  title  5,  United  States  Code, 
and  the  amount  of  the  percentage 
change  in  the  national  index  on  which 
the  adjustment  is  based; 

(ix)  The  provision  of  law  under  which 
a  retiree  has  retired;  and 

(x)  Whether  a  retiree  has  elected  to 
provide  survivor  benefits  for  a  current 
spouse,  former  spouse,  or  a  person  with 
an  insurable  interest. 

(c)(1)  A  court  order  directed  at 
employee  annuify  is  not  a  court  order 
acceptable  for  processing  if  OI^  would' 
have  to  examine  a  State  statute  or  court 
decision  (on  a  different  case)  1o 
understand,  establish,  or  evaluate  the 
formula  for  computing  the  former 
spouse's  share  of  the  employee  annuity. 

(2)  A  court  order  directed  at  employee 
annuity  is  not  a  court  order  acceptable 
for  processing  if  it  awards  the  former 
sppuse  a  "communify  property"  fraction, 
share,  or  percentage  of  the  employee 
annuity  and  does  not  provide  a  formula 
by  which  OPM  can  compute  the  amount 
of  the  former  spouse's  share  of  the 
employee  annuify  from  the  face  of  the 
court  order  or  from  normal  OPM  files. 

(d)  A  court  order  directed  at  employee 
annuity  is  not  a  court  order  acceptable 
for  processing  if  the  court  order  awards 
a  portion  of  the  "present  value"  of  an 
annuify  unless  the  amount  of  the 
"present  value"  is  stated  in  the  court 
order. 

(e)  A  court  order  directed  at  employee 
annuity  is  not  a  court  order  acceptable 
for  processing  if  the  court  order  directs 
OPM  to  determine  a  rate  of  employee 
annuify  that  would  require  OPM  to 
determine  a  salary  or  average  salary, 
other  than  a  salary  or  average  salary 
actually  used  in  computing  the  employee 
annuify.  as  of  a  date  prior  to  the  date  of 
the  employee's  separation  and  to  adjust 
that  salary  for  use  in  computing  the 
former  spouse  share  unless  the 
adjustment  is  by — 

(1)  A  fixed  amount  or  fixed  annual 
amounts  that  are  stated  in  the  order 
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(2)  The  rate  of  cost-of-living  or  salary 

adjustments  as  those  terms  are  j 
described  in  I  838.622;  ! 

(3)  The  percentage  change  in  pay  that 
the  employee  actually  received 
excluding  changes  in  grade  and/or  rflep; 
or 

(4)  The  percentage  change  in  either  of 
the  national  indices  used  to  compute 
cost-of-living  or  salary  adjustments  as 
those  terms  are  described  in  §  838.622. 

§838J06    Specifying  type  of  annuity  for 
application  of  formula,  percentage  or 
fraction. 

(a)  A  court  order  directed  at  employee 
annuity  that  states  the  former  spouse's 
share  of  employee  annuity  as  a  formula, 
percentage,  or  fraction  is  not  a  court 
order  acceptable  for  processing  unless 
0PM  can  determine  the  type  of  annuity 
on  which  to  apply  the  formula, 
percentage,  or  fraction.  j 

(b)  The  standard  types  of  annuity  to 
which  0PM  can  apply  the  formula, 
percentage,  or  fraction  are  net  annuity, 
gross  annuity,  or  self-only  annuity, 
which  are  defined  in  §-838.103.  Unless 
the  court  order  otherwise  directs,  0PM 
will  apply  the  formula,  percentage,  or 
fraction  to  gross  annuity.  SecticHi  838.625 
contains  information  on  other  methods 
of  describing  these  types  of  annuity. 

Subpart  D— Procedures  for  Processing 
Court  Orders  Affecting  Refunds  of 
Employee  Contributions 

Regulatory  Structure 

§834.401    Purpose  and  scope. 

(a)  This  subpart  regulates  the 
procedures  that  the  O^ice  of  Personnel 
Management  will  follow  upon  the 
receipt  of  claims  arising  out  of  State 
court  orders  that  affect  refunds  of 
employee  contributions  under  CSRS  or 
FERS.  0PM  must  comply  with  court 
orders,  decrees,  or  court-approved 
property  settlements  in  connection  with 
divorces,  annulments  of  marriages,  or 
legal  separations  of  employees  or 
retirees  that — 

(1)  Award  a  portion  of  a  refund  of 
employee  contributions  to  a  fortner 
spouse;  or 

(2)  If  the  requirements  of  §$  838.431 
and  838.505  are  met,  bar  payment  of  a 
refund  of  employee  contributions. 

(b)*This  subpart  prescribes — 
(1]  The  circumstances  that  must  occur 
before  refunds  of  employee 
contributions  are  available  to  satisfy  ^ 
court  order  acceptable  for  processing; 
and 

(2)  The  procedures  that  a  former 
spouse  must  follow  when  applying  for  a 
portion  of  a  refund  of  employee 
contributions  based  on  a  court  order 


under  section  8345(|]  or  section  8467  of 
title  5,  United  States  Code. 

(c)(1)  Subpart  E  of  this  part  contains 
the  rules  that  a  court  order  directed  at  a 
refund  of  employee  contributions  must 
satisfy  to  be  a  court  order  acceptable  for 
processing. 

(2)  Subpart  F  of  this  part  contains 
definitions  that  OPM  uses  to  determine 
the  effect  on  a  refund  of  employee 
contributions  of  a  court  order  acceptable 
for  processing. 

Availability  of  Funds 

§838.411    AnuMintswjbiect  to  court 
orders. 

(a)(1)  Refunds  of  employee 
contributions  are  subject  to  court  orders 
acceptable  for  processing  only  if  all  of 
the  conditions  necessary  for  payment  of 
the  refund  of  employee  contributions  to 
the  separated  employee  have  been  met. 
including,  but  not  limited  to — 

(i)  Separation  from  a  covered  position 
in  the  Fedeial  service; 

(ii)  Application  for  payment  of  the 
refund  of  employee  contributions  by  the 
separated  employee;  and 

(iii)  Immediate  entitlement  to  a  refund 
of  employee  contributions. 

(2)  Money  held  by  an  employing 
agency  or  OPM  that  may  be  payable  at 
some  future  date  is  not  available  for 
payment  under  court  orders  directed  at 
refunds  of  employee  contributions. 

(b)  Payment  under  a  court  order  may 
not  exceed  the  amount  of  the  refund  of 
employee  contributions. 

Application  and  Processing  Procedures 

§  838.42 1    AppiicatkMi  requirements. 

(a)  A  former  spouse  (personally  or 
through  a  representative)  must  apply  in 
w^ting  to  be  eligible  for  a  court- 
awarded  portion  of  a  refund  of 
employee  contributions.  No  special  form 
is  required. 

(b)  The  application  letter  must  be 
accompanied  by — 

(1)  A  certified  Copy  of  the  court  order " 
acceptable  for  processing  that  is 
directed  at  a  refund  of  employee 
contributions. 

(2)  A  certification  from  the  former 
spouse  or  the  former  spouse's 
representative  that  the  court  order  is 
currently  in  force  and  has  not  been 
amended,  superseded,  or  set  aside; 

(3)  Information  sufficient  for  OPM  to 
identify  the  employee  or  separated 
employee,  such  as  his  or  her  full  name. 
CSRS  or  FERS  claim  number,  date  of 
birth,  and  social  security  number; 

(4)  The  current  mailing  address  of  the 
former  spouse;  and 

(5)  If  the  employee  or  separated 
employee  has  not  applied  for  a  refund  of 
employee  contributions,  the  current 


mailing  address  of  the  employee  o^ 
separated  employee. 

§838.422   Thnaiinessofappncatton. 

(a)  Except  as  provided  in  §  838.431 
and  paragraph  (b)  of  this  section,  a  court 
order  acceptable  for  processing  that  is 
directed  at  a  refund  of  employee 
contributions  is  not  effective  unless 
OPM  redeives  the  documentation 
required  by  S  838.421  not  later  than — 

(1)  The  last  day  of  the  second  month 
before  payment  of  the  refund;  or 

(2)  Twenty  days  after  OPM  receives 
the  Statement  required  by  S  831.2007(c) 
or  §  843.208(b)  of  this  chapter  if  the     , 
former  spouse  has  indicated  on  that 
Statement  that  such  a  court  order  exists. 

(b)  If  OPM  receives  a  copy  of  a  court 
order  acceptable  for  processing  that  is 
directed  at  a  refund  of  employee 
contributions  but  not  all  of  the 
documentation  required  by  §  838.421. 
OPM  will  notify  the  former  spouse  that 
OPM  must  receive  the  missing  items 
within  15  days  after  the  date  of  the 
notice  or  OPM  cannot  comply  with  the 
court  order. 

§838.423    OPM  action  on  receipt  of  a  court 
order  acceptable  for  processing. 

(a)  If  OPM  receives  a  court  order 
acceptable  for  processing  that  is 
directed  at  a  refund  of  employee 
contributions.  OPM  will  inform— 

(1)  The  former  spouse — 

(i)  That  the  court  order  is  acceptable 
for  processing; 

(ii)  Of  the  date  on  which  OPM 
received  the  court  order; 

(iii)  Whether  OPM  has  a  record  of 
unrefunded  employee  contributions  on 
the  employee; 

(iv)  "Tbat  the  former  spouse's  share  of 
the  refund  of  employee  contributions 
cannot  be  paid  imless  the  employee 
separates  from  the  Federal  service  and 
applies  for  a  refund  of  employee 
contributions; 

(v)  To  the  extent  possible,  the  formula 
that  OPM  will  use  to  compute  the  former 
spouse's  share  of  a  refund  of  employee 
contributions;  and 

(vi)  That,  if  the  former  spouse 
disagrees  with  the  formula,  the  former 
spouse  must  obtain,  and  submit  to  OPM, 
an  amended  court  order  clarifying  the  - 
amount;  and 

(2)  The  employee  or  separated 
employee — 

(i)  That  the  former  spouse  has  applied 
for  benefits  under  this  subpart; 

(ii)  That  the  court  order  is  acceptable 
for  processing  and  that  OPM  must 
comply  with  the  court  orden 

(iii)  Of  the  date  on  which  OPM 
received  the  court  order; 
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(iv)  That  the  former  spouse's  share  of 
the  refund  of  employee  contributions 
cannot  be  paid  unless  the  employee 
separates  from  the  Federal  service  and 
applies  for  a  refund  of  employee 
contributions; 

(v)  To  the  extent  possible,  the  formula 
that  0PM  will  use  to  compute  the  former 
spouse's  share  of  the  refund  of  employee 
contributions;  and 

(vi]  That,  if  he  or  she  contests  the 
validity  of  the  court  order,  he  or  she 
must  obtain,  and  submit  to  0PM,  a  court 
order  invalidating  the  court  order 
submitted  by  the  former  spouse;  and 

(vii)  That,  if  he  or  she  disagrees  with 
the  formula,  he  or  she  must  obtain,  and 
submit  to  0PM,  an  amended  court  order 
clarifying  the  amount. 

(b)  The  failure  of  0PM  to  provide,  or 
of  the  employee  or  separated  employee 
or  the  former  spouse  to  receive,  the 
information  specified  in  this  section 
does  not  affect  the  validity  of  payment 
under  the  court  order. 

§  838.424    0PM  action  on  rsceipt  of  a  court 
order  not  acceptable  for  proceaalng. 

If  0PM  receives  an  application  from  a 
former  spouse  not  based  on  a  court 
order  acceptable  for  processing,  0PM 
will  inform  the  former  spouse  that  0PM 
cannot  approve  the  application  and 
provide  the  specific  reason(s]  for 
disapproving  the  application.  Examples 
of  reasons  for  disapproving  an 
application  include  that  the  order  does 
.not  meet  the  definition  of  court  order  in 
§  838.103  or  does  not  meet  one  or  more 
of  the  requirements  of  subpart  E  of  this 
part. 

§  838.425   Contesting  the  validity  of  court 
orders. 

(a)  An  employee  or  separated 
employee  who  alleges  that  a  court  order 
is  invalid  must  prove  the  invalidity  of 
the  court  order  by  submitting  a  court 
order  that — 

(1)  Declares  invalid  the  court  order 
submitted  by  the  former  spouse;  or 

(2]  Sets  aside  the  court  order 
submitted  by  the  former  spouse. 

(b)  0PM  must  honor  a  court  order 
acceptable  for  processing  that  appears 
to  be  valid  and  that  the  former  spouse 
has  certified  is  currently  in  force  and 
has  not  been  amended,  superseded,  or 
set  aside,  until  the  employee  or 
separated  employee  submits  a  court 
order  described  in  paragraph  (a)  of  this 
section  or  a  court  order  amending  or 
superseding  the  court  order  submitted 
by  the  former  spouse. 


Payment  Procedures 

S  838.431    Correcting  failures  to  provide 
required  spousal  notification. 

The  interests  of  a  former  spouse  with 
a  court  order  acceptable  for  processing 
that  is  directed  at  a  refund  of  employee 
contributions  who  does  not  receive 
notice  of  an  application  for  refund  of 
employee  contributions  because  the 
employee  or  separated  employee 
submits  fraudulent  proof  of  notification 
or  fraudulent  proof  that  the  former 
spouse's  whereabouts  are  unknown  are 
protected  if.  and  only  if— 

(a)  The  former  spouse  files  a  court 
order  acceptable  for  processing  that 
affects  or  bars  the  refund  of  employee 
contributions  with  0PM  no  later  than 
the  last  day  of  the  second  month  before 
the  payment  of  the  refund;  or 

(b)  The  former  spouse  submits  proof 
that— 

(1)  The  evidence  submitted  by  the 
employee  was  fraudulent;  and 

(2)  Absent  the  fraud,  the  former 
spouse  would  have  been  able  to  submit 
the  necessary  documentation  required 
by  S  838.421  within  the  time  limit 
prescribed  in  §  838.422. 

§  838.432    Court  orders  barring  payment  of 
refunds. 

A  court  order,  notice,  sununons,  or 
other  document  that  attempts  to  restrain 
OPM  from  paying  a  refund  of  employee 
contributions  is  not  effective  unless  it 
meets  all  the  requirements  of  S  838.505 
or  part  581  of  this  chapter. 

Procedures  for  Computing  the  Amount 
Payable 

{838.441    Computing  lengths  of  service. 

(a)  The  smallest  unit  of  time  that  OPM 
will  calculate  in  computing  a  formula  in 
a  court  order  is  a  month,  even  where  the 
court  order  directs  OPM  to  make  a  more 
precise  calculation. 

(b]  If  the  court  order  states  a  formula 
using  a  specified  simple  or  decimal 
fraction  other  than  twelfth  parts  of  a 
year,  OPM  will  use  the  specified  number 
to  perform  simple  mathematical 
computations. 

Subpart  E— Requirements  for  Court 
Orders  Affecting  Refunds  of  Employee 
Contributions 

1 838.501    Purpose  and  acope. 

This  subpart  regulates  the 
requirements  that  a  court  order  directed 
at  or  barring  a  refund  of  employee 
contributions  must  meet  to  be  a  court 
order  acceptable  for  processing. 

(a)  A  court  order  is  directed  at  a 
refund  of  employee  contributions  if  it 
awards  a  former  spouse  a  portion  of  a 
refund  of  employee  contributions. 


(b)  A  court  order  bars  a  refund  of 
employee  contributions  if  it  prohibits 
payment  of  a  refund  of  employee 
contributions  to  preserve  a  former 
spouse's  court-awarded  entitlement  to  a 
portion  of  an  employee  annuity  or  to  a 
former  spouse  survivor  annuity. 

S  838.502   Expressly  dividing  a  refund  Of 
employee  contributions. 

(a)  A  court  order  directed  at  a  refund 
of  employee  contributions  is  not  a  court 
order  acceptable  for  processing  unless  it 
expressly  awards  a  former  spouse  a 
portion  of  a  refund  of  employee 
contributions  as  provided  in  paragraph 
(b)  of  this  section. 

(b)  To  expressly  award  a  former 
spouse  a  portion  of  a  refund  of  employee 
contributions  as  required  by  paragraph 

(a)  of  this  section,  the  court  order 
must — 

(1)  Identify  the  retirement  system 
using  terms  that  are  sufficient  to  identify 
the  retirement  system  as  explained  in 
§838.611;  and 

(2]  Expressly  state  that  the  former 
spouse  is  entitled  to  a  portion  of  a 
refund  of  employee  contributions  using 
terms  that  are  sufficient  to  identify  the 
refund  of  employee  contributions  as 
explained  in  {  838.612. 

S  838.503    Providing  for  payment  to  the 
former  spouse. 

(a)  A  court  order  directed  at  a  refund 
of  employee  contributions  is  not  a  court 
order  acceptable  for  processing  unless  it 
provides  for  OPM  to  pay  a  portion  of  a 
refund  of  employee  contributions  to  the 
former  spouse  as  provided  in  paragraph 

(b)  of  this  section. 

(b)  To  provide  for  OPM  to  pay  a 
portion  of  a  refund  of  employee 
contributions  to  the  former  spouse  as 
required  by  paragraph  (a)  of  this  section, 
the  court  order  must — 

(1)  Expressly  direct  OPM  to  pay  the 
former  spouse  directly; 

(2)  Direct  the  employee  "or  separated 
employee  to  arrange  or  to  execute  forms 
for  01^  to  pay  the  former  spouse 
directly;  or 

(3)  Be  silent  concerning  who  is  to  pay 
the  portion  of  the  refund  of  employee 
contributions  awarded  to  the  former 
spouse. 

(c)  Although  paragraphs  (b)(2)  and 
(b)(3)  of  this  section  provide  acceptable 
methods  for  satisfying  the  requirement 
that  the  court  order  provide  for  OPM  to 
pay  the  former  spouse,  OPM  strongly 
recommends  that  the  court  order 
expressly  direct  OPM  to  pay  the  former 
spouse  directly. 

§838.504    OPM  computation  of  formutas. 

(a)  A  court  order  directea  at  a  refund 
of  employee  contributions  is  not  a  court 
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order  acceptable  for  processing  unless 
the  court  order  provides  sufHcient 
instructions  and  information  so  that 
0PM  can  compute  the  amount  of  the 
former  spouse's  share  of  the  refund  of 
employee  contributions  using  only  the 
express  language  of  the  court  order, 
subparts  A,  D,  and  F  of  this  part,  and 
information  from  normal  0PM  files. 

(b)  To  provide  sufficient  instructions 

:  and  information  that  0PM  can  compute 
the  amount  of  the  former  spouse's  share 
of  the  refund  of  employee  contributions 
us  required  by  paragraph  (a)  of  this 
section  requires  that  the  court  order 
state  the/ppmer  spouse's  share  as — 

(l}N^$ced  amount; 

(2)  ^^rcentage  or  a  fraction  of  ^e 
refund  of  employee  contributions;  or 

(3]  A  formula  that  does  not  contain 
any  variables  whose  values  are  not 
readily  ascertainable  from  the  face  of 
the  court  order  or  normal  0PM  files. 

(c)  A  court  order  directed  at  a  refund 
of  employee  contributions  is  not  a  court 
order  acceptable  for  processing  if  0PM 
would  have  to  examine  a  State  statute 
or  court  decision  (on  a  different  case)  to 
understand,  establish,  or  evaluate  the 
formula  for  computing  the  former 
spouse's  share  of  the  refund  of  employee 
contributions. 

f  83S.505    Barring  payimnt  of  rtfunds. 

A  court  order  barring  payment  of  a 
refund  of  employee  contributions  is  not 
a  court  order  acceptable  for  processing 
unless — 

(a)  It  expressly  directs  0PM  not  to 
pay  a  refund  of  employee  contributions; 

(b)  It  awards,  or  a  prior  court  order 
acceptable  for  processing  has  awarded, 
the  former  spouse  a  former  spouse 
survivor  annuity  or  a  portion  of  the 
employee  annuity;  and 

(c)  Payment  of  t^e  refimd  of  employee 
contributions  would  prevent  payment  to 
the  former  spouse  under  the  court  order 
described  in  paragraph  (b)  of  this 
section.  .      i  , 

Subpart  F— Terminology  Used  m  Court 
Orders  Affecting  Employee  Annuities 
or  Refunds  of  Empioyiee 
ContritHJtions 

Regulatory  Structure 

§'83S.601    PurpoM  aiid  acope. 

(a]  This  subpart  regulates  the  meaning 
of  terms  necessary  to  award  benefits  in 
a  court  order  directed  at  an  employee 
annuity  or  a  refund  of  employee  , 
contributions.  0PM  applies  the    ' 
meanings  to  determine  whether  a  court 
order  directed  at  an  employee  annuity 
or  a  refund  of  employee  contributions  is 
a  court  order  acceptable  for  processing 
and  to  establish  the  amount  of  the 
former  spouse's  share  of  an  employee 


annuity  or  a  refund  of  employee 
contributions. 

{b)(l)  This  subpart  establishes  a 
uniform  meaning  to  be  used  for  terms 
and  phrases  frequently  used  in  awarding 
a  former  spouse  a  portion  of  an 
employee  annuity  or  a  refund  of 
employee  contributions. 

(2)  This  subpart  informs  the  legal 
community  about  the  definitions  to 
apply  terms  used  in  drafting  court  orders 
so  that  the  resulting  court  orders  contain 
the  proper  language  to  accomplish  the 
aims  of  the  court. 

(c)  (1)  To  assist  attorneys  and  courts 
in  preparing  court  orders  that  0PM  can 
honor  in  the  manner  that  the  court 
intends.  Appendix  A  of  this  subpart 
contains  model  language  to  accomplish 
many  of  the  more  common  objectives 
associated  with  the  award  of  a  former 
spouse's  share  of  an  employee  annuity 
or  a  refund  of  employee  contributions. 

(2)  By  using  the  language  in  Appendix 
A  of  this  subpart,  the  court,  attorneys, 
and  parties  will  know  that  the  court 
order  will  be  acceptable  for  processing 
and  that  OPM  will  treat  the  terminology 
used  in  the  court  order  in  the  manner 
stated  in  the  Appendix. 

Identification  of  Benefits 

§  838.61 1    Identifying  the  retirement 
system. 

(a)  To  satisfy  the  requirements  of 

§  838.303(b](l]  or  S  838.502(b](l].  a  court 
order  must  contain  language  identifying 
the  retirement  system  to  be  affected.  For 
example,  "CSRS,"  "FERS."  "OPM."  or 
"Federal  Government"  benefits,  or 
benefits  payable  "based  on  service  with 
the  U.S.  Department  of  Agriculture," 
etc..  are  sufficient  identification  of  the 
retirement  system. 

(b)  Except  as  provided  in  paragraphs 
(b](l]  and  (b)(2]  of  this  section,  language 
referring  to  benefits  under  another 
retirement  system,  such  as  military 
retired  pay.  Foreign  Service  retirement 
benefits  or  Central  Intelligence  Agency 
retirement  benefits,  does  not  satisfy  the 
requirements  of  §  838.303(b)(l]  or 

S  838.502(bKl). 

(1)  A  court  order  that  mistakenly 
labels  CSRS  benefits  as  FERS  benefiU 
and  vice  versa  satisfies  the 
requirements  of  S  838.303(b)(1)  and 

§  838.502(b){ll. 

(2)  Unless  the  court  order  expressly 
provides  otherwise,  for  employees 
trtinsferring  to  FERS,  court  orders 
directed  at  CSRS  benefits  apply  to  the 
entire  FERS  basic  benefit,  including  the 
CSRS  component,  if  any.  Such  a  court 
order  satisfies  the  requirements  of 

:  83a303(b)(l)  and  (  83a.S02(b](l). 

(c)  A  court  order  affecting  military 
retired  pay,  even  when  military  retired 


pay  has  been  waived  for  inclusion  in 
CSRS  annuities,  does  not  award  a 
former  spouse  a  portion  of  an  employee 
annuity  or  a  refund  of  employee 
contributions  under  CSRS  or  FERS.  Such 
a  court  order  does  not  satisfy  the 
requirements  of  S  838.303(b)(1)  or 
S  838.502(b)(1). 

S  838.612    DistinguisMng  between 
annuities  and  contrilMrtione. 

(a)  A  court  order  using  "annuities," 
"pensions,"  "retirement  benefits,"  or 
similar  terms  satisfies  the  requirements 
of  S  838.303(b)(2)  and  S  838.502(b)(2)  and 
may  be  used  to  divide  an  employee 
annuity  and  a  refund  of  employee 
contributions. 

(b)  (1)  A  court  order  using 
"contributions."  "deductions," 
"deposits,"  "retirement  accounts," 
"retirement  fund,"  or  simflar  terms 
satisfies  the  requirements  of 

S  838.502(b)(2)  and  may  be  used  only  to 
divide  the  amount  of  contributions  that 
the  employee  has  paid  into  the  Civil 
Service  Retirement  and  Disability  Fund. 
(2)  Unless  the  court  order  specifically 
states  otherwise,  when  an  employee 
annuity  is  payable,  a  court  order  using 
the  terms  specified  in  paragraph  (b)(1)  of 
this  section  satisfies  the  requirements  of 
S  838.303(b)(2)  and  awards  the  former 
spouse  a  benefit  to  be  paid  in  equal 
monthly  instalhnents  at  50  percent  of  the 
gross  annuity  at  the  time  of  retirement 
or  tfie  date  of  the  court  order,  whichever 
comes  later,  until  the  specific  dollar 
amount  is  reached. 

Computation  of  Benefits 

S  838.621    Prorata  share. 

(2)  Prorata  share  means  one-half  of 
the  fraction  whose  numerator  is  the 
number  of  months  of  Federal  civilian 
.and  military  service  that  the  employee 
performed  during  the  marriage  and 
whose  denominator  is  the  total  number 
of  months  of  Federal  civilian  and 
military  service  performed  by  the 
employee. 

(b)  A  court  order  that  awards  a  former 
spouse  a  prorata  share  of  an  employee 
annuity  or  a  refund  of  employee 
contributions  by  using  the  term  prorata 
share  and  identifying  the  date  when  the 
marriage  began  satisfies  the 
requirements  of  S  83a305  and  {  838.504 
awards  the  former  spouse  a  prorata 
share  as  defined  in  paragraph  (a)  of  this 
section. 

(c)  A  court  order  that  awards  a 
portion  of  an  employee  annuity  as  of  a 
specified  date  before  the  employee's 
retirement  awards  the  former  spouse  a 
prorata  share  as  defined  in  paragraph 
(a)  of  this  section. 
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(d)  A  court  order  that  awards  a 
portion  of  the  "value"  of  an  annuity  as 
of  a  specific  date  before  retirement, 
without  specifying  what  "value"  is, 
awards  the  former  spouse  a  prorata 
share  as  defined  in  paragraph  (a]  of  this 
section. 

§838.622    CoM-of-flvIng  and  salary 
•diMtnwnta. 

(a)(1)  A  court  order  that  awards 
adjustments  to  a  former  spouse's  portion 
of  an  employee  annuity  stated  in  terms 
such  as  "cost-of-living  adjustments"  or 
"COLA's"  occurring  after  the  date  of  the 
decree  but  before  the  date  of  retirement 
provides  increases  equal  to  the 
adjustments  described  in  or  effected 
under^ection  8340  or  section  8462  of 
title  5.  United  States  Code. 

(2)  A  court  order  that  awards 
adjustments  to  a  former  spouse's  portion 
of  an  employee  annuity  stated  in  terms 
such  as  "salary  adjustments"  or  "pay 
adjustments"  occurring  after  the  date  of 
the  decree  provides  increases  equal  to 
the  adjustments  described  in  or  efl^ected 
under  section  5303  of  title  5,  United 
States  Code  until  the  date  of  retirement. 

(b)(1)  Unless  the  court  order  directly 
and  unequivocally  orders  otherwise,  a 
court  order  that  awards  a  former  spouse 
a  portion  of  an  employee  annuity  either 
on  a  percentage  basis  or  by  use  of  a 
fraction  or  formula  provides  that  the 
former  spouse's  share  of  the  employee 
annuity  will  be  adjusted  to  maintain  the 
same  percentage  or  h^ction  whenever 
the  employee  annuity  changes  as  a 
result  of — 

(i)  Salary  adjustments  occurring  after   ' 
the  date  of  the  decreetand  before  the 
employee  retires;  and 

(ii)  Cost-of-living  adjustments 
occurring  after  the  date  of  the  decree 
and  after  the  date  of  the  employee's 
retirement. 

(2)  A  court  order  that  awards  a  former 
spouse  a  speciHc  dollar  amount  from  the 
employee  annuity  prevents  the  former 
spouse  from  benefiting  from  salary  and 
cost-of-living  adjustments  after  the  date 
of  the  decree,  unless  the  court  expressly 
orders  their  inclusion. 

(c)(l)(i)  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  court 
order  that  contains  a  general  instruction 
to  calculate  the  former  spouse's  share 
effective  at  the  time  of  divorce  or 
separation  entitles  the  former  spouse  to 
the  benefit  of  salary  adjustments 
occurring  after  the  specified  date  to  the 
same  extent  as  the  employee. 

(ii)  To  prevent  the  application  of 
salary  adjustments  after  the  date  of  the 
divorce  or  separation,  the  court  order 
must  either  state  the  exact  dollar 
amount  of  the  award  to  the  former 
spouse  or  specirically  instruct  0PM  not 


to  apply  salary  adjustments  after  the 
specified  date  in  computing  the  former 
spouse's  share  of  the  employee  annuity. 

(2)(i)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  court  order  that 
requires  0PM  to  compute  a  benefit  as  of 
a  specified  date  before  the  employee's 
retirement,  and  specifically  instructs 
OPM  not  to  apply  salary  adjustments 
after  the  specified  date  in  computing  the 
former  spouse's  share  of  an  employee 
annuity  provides  that  the  former  spouse 
is  entitled  to  the  application  of  COLA's 
after  the  date  of  the  employee's 
retirement  in  the  manner  described  In 
S  838.241. 

(ii)  To  award  COLA's  between  a 
specified  date  and  the  employee's 
retirement,  the  court  order  must 
specifically  instruct  01^  to  adjust  the 
former  spouse's  share  of  the  employee 
annuity  by  any  COLA's  occurring 
between  the  specified  date  and  the  date 
of  the  employee's  retirement 

(iii)  To  prevent  the  application  of 
COLA's  that  occur  after  the  employee 
annuity  begins  to  accrue  to  the  former 
spouse's  share  of  the  employee  annuity, 
the  decree  must  either  state  the  exact 
dollar  amount  of  the  award  to  the 
former  spouse  or  specifically  instruct 
OPM  not  to  apply  COLA's  occurring 
after  the  date  of  the  employee's 
retirement.  -^ 

§838.623   Computing  tongths  of  swvlc*. 

(a)  SecUons  838.242  and  83&441 
contain  information  on  how  OPM 
calculates  lengths  of  service. 

(b)  Unless  the  court  order  otherwise 
expressly  directs — 

(1)  For  the  purpose  of  describing  a 
period  of  time  to  be  excluded  from  any 
element  of  a  computation,  the  term 
militpry  service  means  military  service 
as  defined  in  section  8331(13)  of  title  5, 
United  States  Code,  and  does  not 
include  civilian  service  with  the 
Department  of  Defense  or  the  Coast 
Guard:  and 

(2)  For  the  purpose  of  describing  a 
period  of  time  to  be  included  in  any 
element  of  a  computation,  the  term 
military  service  means  all  periods  of 
military  and  civilian  service  performed 
with  the  Department  of  Defense  or  the 
Coast  Guard. 

(c)(1)  When  a  court  order  contains  a 
formula  for  dividing  employee  annuity 
that  requires  a  computation  of  service 
worked  as  of  a  date  prior  to  separation 
and  using  terms  such  as  "years  of 
service,"  "total  service,"  "service 
performed,"  or  similar  terms,  the  time 
attributable  to  unused  sick  leave  will 
not  be  included. 

(2)  When  a  court  order  contains  a 
formula  for  dividing  employee  annuity 
that  requires  a  computation  of 


"creditable  service"  (or  some  other 
phrase  using  "credit"  or  its  equivalent) 
as  of  a  date  prior  to  retirement,  unused 
sick  leave  will  be  included  in  the 
computation  as  follows: 

(i)  If  the  amount  of  unused  sick  leave 
is  specified,  the  court  order  awards  a 
portion  of  the  employee  annuity  equal  to 
the  monthly  employee  annuity  at 
retirement  times  a  fraction,  the 
numerator  of  which  is  the  number  of 
months  of  "creditable  service"  as  of  the 
date  specified  plus  the  number  of 
months  of  unused  sick  leave  specified 
(which  sum  is  rounded  to  eliminate 
partial  months)  and  whose  denominator 
is  the  months  of  "creditable  service" 
used  in  the  retirement  computation.  ^ 

(ii)  If  the  amount  of  unused  sick  leave 
is  not  specified,  the  court  order  awards, 
a  portion  of  the  employee  annuity  equal 
to  the  monthly  rate  at  the  time  of 
retirement  times  a  fraction,  the 
numerator  of  which  is  the  number  of 
months  of  "creditable  service"  as  of  the 
date  specified  (no  sick  leave'  included) 
and  whose  denominator  is  the  number 
of  months  of  "creditable  service"  used 
in  the  retirement  computation  (sick 
leave  included). 

(d)(1)  General  language  such  as 
"benefits  earned  as  an  employee  with 
the  U.S.  Postal  Service  *  *  *."  provides 
only  that  CSRS  retirement  benefits  are 
subject  to  division  and  does  not  limit  the 
period  of  service  included  in  the 
computation  (i.e.,  service  performed 
with  other  Government  agencies  will  be 
included). 

(2)  To  limit  the  computation  of 
benefits  to  a  particular  period  of 
employment,  the  court  order  must —         ' 

(i)  Use  language  expressly  hmiting  the 
period  of  service  to  be  included  in  the 
computation  (e.g.,  "only  U.S.  Postal 
Service"  or  "exclusive  of  any  service 
other  than  U.S.  Postal  Service 
employment");  or 

(ii)  Specify  the  number  of  months  to 
be  included  in  the  computation:  or 

(iii)  Describe  specifically  the  period  of 
service  to  be  included  in  the 
computation  (e.g.,  "only  service 
performed  during  the  period  Petitioner  -- 
and  Defendant  were  married"  or 
"benefits  based  on  service  performed 
through  the  date  of  divorce"). 

§838.624    Dtotlnguishing  bttwMn 
tonnulas  and  fixad  amounts. 

(a)  A  court  order  that  contains  both  a 
formula  or  percentage  instruction  and  a 
dollar  amount  is  deemed  to  include  the 
dollar  amount  only  as  the  court's 
estimate  of  the  initial  amount  of 
payment  The  formula  or  percentage 
Instruction  controls. 
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(b)  A  court  order  that  awards  a 
portion  of  the  "present  value"  of  an 
employee  annuity  and  specifically  states 
the  amount  of  either  the  "present  value" 
of  the  employee  annuity  or  of  the  award 
is  deemed  to  give  the  former  spouse  "a 
specific  dollar  amount"  that  is  payable 
fit)m  a  monthly  employee  annuity  and 
will  be  paid  as  a  lump-simi  award  in 
accordance  with  9  838.235.        | 

9838.625   TypM  of  annuity. 

(a)  Terms  that  are  synonymous  with 
net  annuity  are — 

(1)  Disposable  annuity;  and 

(2)  Retirement  check. 

(b)  Terms  that  are  synonymous  with 
self-only  annuity  are — 

(1)  Life  rate  annuity: 

(2)  Unreduced  annuity;  and 

(3)  Annuity  without  survivor  benefit. 

(c)  All  court  orders  that  do  not  specify 
net  annuity  or  self-only  annuity  apply  to 
gross  annuify. 

Model  Paragraphs 

Appendix  A  to  Subpart  F  of  Part  838— 
RoconuiMnded  Language  for  Court  Orders 
Dividing  Employee  Annuities 

This  appendix  provides  recommended 
language  for  use  in  court  orders  attempting  to 
divide  employee  annuity.  A  court  order 
directed  at  employee  annuity  should  include 
Tive  elements:  i 

•  Identification  of  the  benefits:   f 

•  Instructions  that  OPM  pay  for  t^e  former 
spouse; 

•  A  method  for  computing  the  amount  of 
the  former  spouse's  benefit: 

•  Identification  of  the  type  of  annuity  to    . 
which  to  apply  a  fraction,  percentage  or 
formula;  and 

•  Instructions  on  what  OPM  should  do  if 
the  employee  leaves  Federal  service  before 
retirement  and  applies  for  a  refund  of 
employee  contributions.  The  court  order  may 
also  include  instructions  for  disposition  of  the 
fohner  spouse's  share  if  the  former  spouse 
dies  before  the  employee.  By  using  the  model 
language,  courts  will  know  that  the  court 
order  will  have  the  effect  descnbed  in  this 
appendix. 

The  model  language  in  this  appendix  does 
not  award  a  benefit  that  is  payable  after  the 
death  of  the  employee.  A  separate,  distinct 
award  of  a  former  spouse  survivor  annuity  is 
necessary  to  award  a  former  spouse  a  benefit 
that  is  payable  after  the  death  of  the 
employee.  Appendix  A  to  subpart  I  of  this 
part  contains  model  language  for  awarding 
survivgr  annuities  and  contains  some 
examples  that  award  both  a  portion  of  an 
employee  annuity  and  a  survivor  annuity. 

The  model  language  uses  the  terms 
"(former  spouse)"  to  identify  the  spouse  who 
is  receiving  a  former  sjrause's  portion  of  an 
employee  annuity  and  "(employee)"  to 
identify  the  Federal  employee  whose 
employment  was  covered  by  the  Civil  Service 
Retirement  System  or  the  Federal  Employees 
Retirement  System.  Obviously,  in  drafting  an 
actual  court  order  the  appropriate  terms,  such 
as  "Petitioner"  and  "Respondent,"  or  the 


names  of  the  parties  should  replace  "(former 
spouse]"  and  "(employee)." 

Similarly,  the  models  are  drafted  for 
employees  covered  by  the  Civil  Service 
Retirement  System.  The  name  of  the 
retirement  system  should  be  changed  for 
employees  covered  by  the  Federal  Employees 
Retirement  System. 

Table  of  Contents 

100  Seiiee— I^tification  of  the  Benefits  and 
Instructions  TBat  OPM  Pay  the  Former 
Spouse 

1 101    Identifying  retirement  benefits  and 
directing  OPM  to  pay  the  former  spouse. 

1 102-110    [Reserved). 

1  111    Protecting  a  former  spouse  entitled  to 
military  retired  pay. 

200  Series—Computing  the  Amount  of  the 
Fomm  Spouse's  Benefit 

\  201    Award  of  a  fixed  monthly  amount 

1 202  Award  of  a  percentage. 

1 203  Award  of  a  fraction. 

f  204    Award  of  a  prorata  share. 
1 205-210    (Reserved]. 
\  211    Award  based  on  a  stated  formula. 
1 212-230    [Reserved]. 
i  231    Awarding  COLA's  on  fixed  monthly 
'      amounts. 

1 232    Excluding  COLA's  on  awards  other 
than  fixed  monthly  amounts. 

300  Series— Type  of  Annuity 

f  301    Awards  based  on  benefits  actually 

paid. 
%  302-310    [Reserved]. 
1 311    Awards  of  earned  annuity  in  cases 

where  ^e  actual  annuity  is  based  on 

disability. 

400  Series — Refunds  of  Employee      , 
Contributions 

1 401  Barring  payment  of  a  refund  of 
employee  contributions. 

1 402  Dividing  a  refund  of  employee 
contributions. 

500  Series— Death  of  the  Former  Spouse. 

I  501    Full  annuity  restored  to  the  retiree. 

1 502  Former  spouse  share  paid  to  children. 

1 503  Former  spouse  share  paid  to  the  court 

100  Seriee— Identification  of  the  BenefiU  and 
Instructions  That  OPM  Pay  the  Former 
Spouse 

/ 101    Identifying  retirement  benefits  and 
directing  OPM  to  pay  the  former  spouse. 

Using  the  following  paragraph  will 
expressly  divide  employee  annuity  to  satisfy 
the  requirements  of  {  838.303  and  direct  OPM 
to  pay  the  former  spouse  a  share  of  an 
employee  annuity  to  satisfy  the  requirements 
of  S  838.304. 

"(Employee]  is  (or  will  be)  eligible  for 
retirement  benefits  under  the  Civil  Service 
Retirement  System  based  on  employment 
with  the  United  States  Government.  [Insert 
language  for  computing  the  former  spouse's 
share  from  200  series  of  this  appendix.]  The 
United  States  Office  of  Personnel 
Management  is  directed  to  pay  [former 
spouse]'*  share  directly  to  [former  spouse]." 


1102-110   [Reserved]. 

f  111   Protecting  a  former  spouse  entitled  to 
military  retired  pay. 

Using  the  following  paragraph  will  protect 
the  former  spouse  interest  in  military  retired 
pay  in  the  event  that  the  employee  waives 
the  military  retired  pay  to  allow  crediting  the 
military  service  under  CSRS  or  FERS.  The  .. 
paragraph  should  be  used  only  if  the  former 
spouse  is  awarded  a  portion  of  the  military 
retired  pay. 

"If  [&nployee]  waives  military  retired  pay 
to  credit  military  service  under  the  Civil 
Service  Retirement  System,  [insert  language 
for  computing  the  former  spouse's  share  from 
200  series  of  this  appendix.].  The  United 
States  Office  of  Personnel  Management  is 
directed  to  pay  [former  spousej's  share 
directly  to  [former  spouse]." 

200  Series— Computing  the  Amount  of  the 
Former  Spouse's  Benefit 

Paragraphs  201  through  204  contain  model 
language  for  the  most  common  types  of 
awards  that  court  orders  make  to  former 
spouses.  Subsequent  paragraphs  in  the  200 
series  contain  model  language  for  less 
common,  more  complex  awards. 

Awards  other  than  fixed  amounts  require 
that  the  court  order  specify  the  type  of 
annuity  ("gross,"  "net"  or  self-only)  on  which 
the  award  is  computed.  The  types  of  annuity 
are  defined  in  {  838.103.  Variations  on  type  of 
annuity  are  covered  by  the  300  series  of  this 
appendix. 

1201    Award  of  a  fixed  monthly  amount 

Using  the  following  paragraph  will  award 
the  former  spouse  a  fixed  monthly  amount. 
OPM  will  not  apply  COLA's  to  a  fixed 
monthly  amount  unless  the  court  order 
expressly  directs  that  OPM  add  COLA's 
using  the  language  in  1 231  of  this  appendix 
or  similar  language. 

"[Employee]  is  (or  will  be)  eligible  for 
retirement  benefits  under  the  Civil  Service 
Retirement  System  based  on  employment 
with  the  United  States  Government.  [Former 
spouse]  is  entitled  to  $[insert  a  number]  per 
month  from^employeej's  civil  service 
retirement  benefits.  The  United  States  Office 
of  Personnel  Management  is  directed  to  pay 
[former  spouse]'t  share  directly  to  [former 

spouse]."  , 

■     r- 
f202   Award  of  a  percentage. 

Using  the  following  paragraph  will  award 
the  former  spouse  a  stated  percentage  of  the 
employee  annuity.  Unless  the  court  order 
expressly  directs  that  OPM  not  add  COLA's 
to  the  former  spouse's  share  of  the  employee 
aimuity,  01^  %vill  add  COLA's  to  keep  the 
former  spouse's  share  at  the  stated 
percentage.  Paragraph  232  of  this  appendix 
provides  language  for  excluding  COLA's. 

"[Employee]  is  (or  will  be)  eligible  for 
retirement  benefits  under  the  Civil  Service 
Retirement  System  based  on  employment 
with  the  United  States  Government  [Former 
spouse]  is  entitled  to  [insert  a  number] 
percent  of  [employeej's  [insert  "gross,"  "net" 
or  "self-only"]  monthly  annuity  under  the 
Civil  Service  Retirement  System.  The  United 
States  Office  of  Personnel  Management  is 
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directed  to  pay  (former  tpouaef  t  share 
directly  to  [former  spouse]." 

1203    Award  of  a  fraction. 

-  Using  the  following  paragraph  will  award 
the  fonner  spouse  a  stated  fraction  of  the 
employee  annuity.  Unless  the  court  order 
expressly  directs  that  OPM  not  add  COLA's 
to  theformer  spouse's  share  of  the  employee 
annuity.  OPM  will  add  COLA's  to  keep  the 
fonner  spouse's  share  atlhe  stated 
percentage.  Paragraph  232  of  this  appendix 
provides  language  for  excluding  COLA's. 
"(Employee)  is  (or  will  be)  eligible  for 
retirement  beneHts  under  the  Civil  Service 
Retirement  System  based  on  emploj'ment 
with  the  United  States  Government.  (Former 
spouse)  is  entitled  to  [insert  fraction)ths  of 
(employee)'s  [insert  "gross,"  "net."  or  "self- 
only")  monthly  annuity  under  the  Civil 
Service  Retirement  System.  The  United 
States  Office  of  Personnel  Management  is 
directed  to  pay  [fonner  spousej's  share 
directly  to  [former  spouse]." 

f  204    A  ward  of  a  prorata  shore. 

Using  the  following  paragraph  %viU  award 
the  fonner  spouse  a  prorata  share  of  the 
employee  annuity.  Prorata  share  is  defined  in 
t  838.621.  To  award  a  prorata  share  the  court 
order  must  state  the  date  of  the  marriage. 
Unless  the  court  order  specifies  a  different 
ending  date,  the  marriage  ends  for 
computation  purposes  on  the  date  that  the 
court  order  is  Tiled  with  the  court  clerk. 
Unless  the  court  order  expressly  directs  that 
OPM  not  add  COLA's  to  the  former  spouse's 
share  of  the  employee  annuity,  OPM  will  add 
COLA's  to  keep  the  fonner  spouse's  share  at 
the  stated  percentage.  Para^aph  232  of  this 
appendix  provides  language  for  exclading 
COLA'S. 

"(Emptoyeej  is  (or  will  be]  eligible  for 
retirement  benefits  under  the  Civil  Service 
Retirement  System  based  on  employment 
with  the  United  States  Government  [Former 
spouse]  is  entitled  to  a  prorata  share  of 
1employee)'B  (insert  "gross,"  "net"  or  self- 
only]  monthly  annuity  under  the  Civil  Service 
Retirement  System.  The  marriage  began  on 
(insert  date).  The  United  States  Office  of 
Personnel  Management  is  directed  to  pay 
(former  spouse]'s  share  directly  to  [former 
spouse]." 

f  205-210  [Reserved J. 

1211 A  ward  based  on  a  stated  formula. 

Using  the  following  paragraphs  will  award 
the  former  spouse  a  share  of  the  employee 
annuity  based  on  a  formula  stated  in  the 
court  order.  The  formula  must  be  stated  in  the 
court  order  (including  a  court-approved 
property  settlement  agreement).  The  formula 
may  not  be  incorporated  by  reference  to  a 
statutory  provision  or  a  court  decision  in 
another  case.  If  the  court  order  uses  a 
formula,  the  court  order  must  include  any 
data  that  is  necessary  for  OPM  to  apply  the 
formula  unless  the  necessary  data  is 
contained  in  noiinal  OPM  files. 

"(Employee]  is  (or  will  be)  eligible  for 
retirement  benefits  under  the  Civil  Service 
Retirement  System  based  on  employment 
with  the  United  States  Government  (Fonner 
spouse)  is  entitled  to  a  ahare  of  (employee]'s 
(insert  "yvsa,"  "oet"  or  self-only]  monthly 


annuity  under  the  Civil  Service  Retirement 
System  to  be  computed  as  follows: 

"(Insert  fwmula  for  computing  the  former 
spouse's  share.) 

"The  United  States  Office  of  Personnel 
Management  is  directed  to  pay  [former 
spousel's  share  directly  to  [former  spouse)." 

f  212-230  (Reserved]. 

1231 A  warding  COLA  '$  on  fixed  monthly 
amounts. 

Using  the  following  paragraph  will  award 
COLA'S  in  addition  to  a  Tixed  monthly 
amount  to  the  former  spouse.  I'he  model 
awards  COLA's  at  the  same  rate  applied  to 
the  employee  annuity. 

"(Employee)  is  (or  will  be)  eligible  for 
retirement  benefits  under  the  Civil  Service 
Retirement  System  based  on  employment 
with  the  United  States  Government  (Former 
spouse)  is  entitled  to  $[in9ert  a  number]  per 
month  from  (employee)'s  civil  service 
retirement  benefits.  When  COLA's  are 
applied  to  (employeej's  retirement  benefits, 
the  same  COLA  applies  to  [former  9pouse]'s 
share.  The  United  States  Office  of  Personnel 
Management  is  directed  to  pay  (former 
spouse]'s  share  directly  to  [former  spouse]." 

1232  Excluding  COLA 's  on  awards  other 
than  fixed  monthly  amounts. 

Using  the  following  paragraph  will  prevent 
application  of  COLA's  to  a  former  spouse's 
share  of  an  employee  annuity  in  cases  where 
.  the  former  spouse  has  been  awarded  a 
percentage,  fraction  or  prorata  share  of  the 
employee  annuity,  rather  than  a  fixed  dollar 
amount. 

"(Employee)  is  (or  will  be)  eligible  for 
retirement  benefits  under  the  Civil  Service 
Retirement  System  based  on  employment 
with  the  United  States  Government.  [Insert 
language  for  computing  the  former  spouse's 
share  from  1202. 1203. 1204.  or  1211  of  this 
appendix]  ilie  United  States  Office  of 
Personnel  Management  is  directed  to 
determine  the  amount  of  [former  spou8e)'s 
share  on  the  date  (insert  "when  [employee) 
retires"  if  the  employee  has  not  retired,  or  "of 
this  order"  if  the  employee  is  already  retired) 
and  not  to  apply  COLA's  to  that  amount  The 
United  States  Office  of  Personnel 
Management  is  directed  to  pay  (former 
spotise)'s  share  directly  to  [former  spouse).** 

300  Swias— Types  of  Annuity 

Awards  of  employee  annuity  to  a  fonner 
spouse  (other  than  awards  of  fixed  dollar 
amounts)  must  specify  whether  OPM  will  use 
the  "gross."  "net."  or  self-only  annuity  as 
defined  in  S  838.103  in  determining  the 
amount  of  the  former  spouse's  entitlement. 
The  court  order  may  contain  a  formula  that 
has  the  effect  of  creating  other  types  of 
annuity,  but  the  court  order  may  only  do  this 
by  providing  a  formula  that  starts  from 
"gross."  "net"  or  self-only  annuity  as  defined 
in  1 838.103. 

1301 A  wards  bated  on  benefits  actually 
paid. 

The  court  order  may  include  a  formula  that 
effectively  uses  the  court's  definition  of  net 
annuity  rather  than  the  one  provided  by 
I  B3ai03.  For  example,  using  the  foltowing 
paragraph  will  award  the  former  spouse  a 


prorata  share  of  the  employee  annuity 
reduced  only  by  the  amount  dedected  as 
premiums  for  basic  life  insurance  under  the 
Federal  Employee  Croup  Life  Insurance 
Program. 

"(Employee)  is  (or  will  be)  eligible  for 
retirement  t>enerits  under  the  Civil  Service 
Retirement  System  based  on  employment 
with  the  United  States  Government.  (Former 
spouse)  is  entitled  to  a  prorata  share  of 
[employee)'s  monthly  annuity  under  the  Civil 
Ser%'ice  Retirement  System,  where  monthly 
annuity  means  the  self-only  annuity  less  the 
amount  deducted  as  premiums  for  basic  lifv 
insurance  under  the  Federal  Employee  Group 
Life  Insurance  Program.  The  marriage  began 
on  (insert  date).  The  United  States  Office  of 
Personnel  Management  is  directed  to  pay 
(former  spouse)'s  share  directly  to  (forrner 
spouse)." 

1302-310  [Reserved]. 

1311  Awards  of  earned  annuity  in  cases 
where  the  actual  annuity  is  based  on 
disability. 

Using  the  following  paragraph  will  award  • 
former  spouse  a  prorata  share  of  what  the 
employee  annuity  would  have  been  based  on 
only  the  employee's  actual  service  in  cases 
where  the  actual  employee  annuity  is  based 
on  disabtUty.  The  paragraph  also  allows  the 
court  order  to  provide  for  the  former  spouse's 
share  to  begin  when  the  employee  reaches  a 
stated  age.  using  age  62  as  an  example.  As 
with  all  other  formulas  the  court  order  must 
specify  ivhether  the  computation  applies  to 
"gross,"  "net"  or  self-only  annuity.  OPM  will 
apply  COLA'S  that  occurred  after  the  date  of 
the  (disability  retirement  to  the  fonner 
spouse's  share.  The  follovnng  paragraph 
should  be  used  only  for  disability  retirees 
under  CSRS.  Under  FERS,  section  6452  of  title 
5.  United  States  Code,  provides  a  formula  for 
recomputation  of  disability  annuities  at  age 
62  to  approximate  an  earned  annuity. 
Therefore  to  award  a  portion  of  the  "earned" 
benefit  under  FERS  add  the  introductory 
phrase.  "Starting  when  [employee)  reaches 
age  62."  to  the  paragraph  describing  how  to 
compute  the  amount 

"(Employee)  is  (or  will  be)  eligible  for 
retirement  benefits  under  the  Civil  Service 
Retirement  System  based  on  employment 
with  the  United  State's  Government.  Starling 
when  (employee)  reaches  age  82.  (former 
spouse)  is  entitled  to  a  prorata  share  of 
(employee]'s  (insert  •*gross,"  "net,"  or  self- 
only)  monthly  annuity  under  the  Civil  Service 
Retirement  System,  where  monthly  annuity 
means  the  amount  of  (employeej's  monthly 
annuity  computed  as  though  [employee]  had 
retired  on  an  immediate,  nondisabihty 
annuity  on  the  commencing  date  of 
(employeej's  annuity  based  on  disability.  In 
computing  the  amount  of  the  immediate 
annuity,  the  United  Slates  OfTlce  of  Personnel 
Management  will  deem  [employee)  to  have 
been  age  62  at  the  time  that  (employee) 
retired  on  disability.  The  marriage  began  on 
(insert  date).  The  United  SUtes  Office  of 
Personnel  Management  is  directed  to  pay 
(fonner  spousej's  share  directly  to  [former 
spouse]." 
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400  Series — Refunds  of  Employee 
Cootributions 

Court  orders  that  award  a  former  spouse  a 
portion  of  a  future  employee  annuity  of  an 
employee  who  is  not  then  eligible  to  retire 
should  include  an  additional  paragraph 
containing  instructions  that  tell  OPM  what  to 
do  if  the  employee  separates  before  becoming 
eligible  to  retire  and  requests  a  refund  of 
employee  contributions.  The  court  order  may 
award  the  former  spouse  a  portion  of  the 
refund  of  employee  contributions  or  bar 
payment  of  the  refund  of  employee 
contributions. 

J401  Bam'pg  payment  of  a  refund  of 
employee  contributions. 

Using  the  following  paragraph  will  bar 
payment  of  the  refund  of  employee 
contributions  if  pajinent  of  the  refund  of 
employee  contributions  would  extinguish  the 
former  spouse's  entitlement  to  a  portion  of 
the  employee  annuity. 

"The  United  States  Office  of  Personnel 
Management  is  directed  not  to  pay 
[employee)  a  refund  of  employee 
contributions." 

f402  Dividing  a  refund  of  employed 
contributions. 

-  Using  the  following  paragraph  will  allow 
the  refund  of  employee  contributions  to  be 
paid  but  will  award  a  prorata  share  of  the 
refund  of  employee  contributions  to  the 
former  spouse.  The  sentence  on  the  beginning 
date  of  the  marriage  is  unnecessary  if  the 
beginning  is  stated  elsewhere  in  the  order. 
The  award  of  a  prorata  share  is  used  only  as 
an  example;  the  court  order  could  provide 
another  fraction,  percentage,  or  formula,  or  a 
Hxed  amount.  Note  that  a  refund  of  employee 
contributions  voids  the  employee's  rights  to 
an  employee  annuity  and  the  former  spouse's 
right  to  any  portion  of  that  annuity. 

"If  [employee]  becomes  eligible  and  applies 
for  a  refund  of  employee  contributions, 
[former  spouse]  is  entitled  to  a  prorata  share 
of  the  refund  of  employee  contributions.  The 
marriage  began  on  [inser*  date].  The  United 
States  Office  of  Personnel  Management  is 
directed  to  pay  [former  spousej's  share 
directly  to  [former  spouse]." 

500  Series— Death  of  the  former  spouse. 

%501  Full  annuity  restored  to  the  retiree. 

No  special  provision  is  necessary  to  restore 
the  entire  annuity  to  the  retiree  upon  the 
death  of  the  former  spouse.  Unless  the  court 
order  expressly  provides  otherwise,  OPM  will 
pay  the  former  spouse's  share  to  the  retiree 
after  the  death  of  the  former  spouse. 

f  502  Former  spouse  share  paid  to  children. 

Using  the  following  paragraph  will  award 
the  former  spouse's  share  of  an  employee 
annuity  to  the  children,  including  any 
adopted  children,  of  the  employee  and  former 
spouse. 

"If  [former  spouse)  dies  before  [employee), 
the  United  States  Office  of  Personnel 
Management  is  directed  to  pay  [former 
spouse)'s  share  of  [employee]'8  civil  service 
retirement  benefits  to  surviving  children  of 
the  marriage  including  any  adopted  children, 
in  equal  shares.  Upon  the  death  of  any  child. 


that  child's  share  will  be  distributed  among 
the  other  surviving  children." 

The  language  may  be  modified  to  terminate 
the  payments  to  the  children  when  they  reach 
a  stated  age.  A  court  order  that  includes  such 
a  provision  for  termination  must  include 
sufficient  information  (such  as  the  children's 
dates  of  birth)  to  permit  OPM  to  determine 
when  the  children's  interest  terminate.  OPM 
will  not  consider  evidence  outside  the  court 
order  (and  normal  OPM  files)  to  establish  the 
children's  dates  of  birth. 

J303  Former  spouse  share  paid  to  the  court. 

Using  the  following  paragraph  will  provide 
for  payment  of  the  former  spouse's  share  of 
an  employee  annuity  to  the  court  after  the 
death  of  the  former  spouse.  This  would  allow 
a  court  officer  to  administer  the  funds. 

"If  [former  spouse)  dies  before  [employee), 
the  United  States  Office  of  Personnel 
Management  is  directed  to  pay  [former 
spousej's  share  of  [employeej's  civil  8cr\ice 
retirement  benefits  to  this  court  at  the 
following  address: 

"[Insert  address  and  where  checks  should 
be  sent.  The  address  may  be  up  to  six  lines 
and  should  include  sufficient  information  for 
court  officials  to  credit  the  correct  account.]" 

Subpart  G— Procedures  for  Processing 
Court  Orders  Awarding  Former 
Spouse  Survivor  Annuities 

Regulatory  Structure 

S  S38.701    Purpose  and  scope. 

(a)  This 'subpart  regulates  the 
procedures  that  the  Office  of  Personnel 
Management  will  follow  upon  the 
receipt  of  claims  arising  out  of  State 
court  orders  awarding  former  spouse 
survivor  annuities  and  under  CSRS  or 
FERS  [including  the  FERS  basic 
employee  death  benefit  as  defined  in 

§  843.602  of  this  chapter).  OPM  must 
comply  with  qualifying  court  orders, 
decrees,  or  court-approved  property 
settlements  in  connection  with  divorces, 
annulments  of  marriages,  or  legal 
separations  of  employees  or  retirees  that 
award  former  spouse  survivor  annuities. 

(b)  This  subpart  prescribes — 

(1)  The  commencing  and  terminating 
dates  of  former  spouse  survivor 
annuities  based  on  court  orders 
acceptable  for  processing:  and 

^^  The  procedures  that  a  former 
spouse  must  follow  when  applying  for  a 
former  spouse  survivor  annuity  based 
on  a  court  order  under  section  8341(h)  or 
section  8443  of  title  5.  United  States 
Code. 

(c)  (1)  Subpart  H  of  this  part  contains 
the  rules  that  a  court  order  must  satisfy 
to  be  court  order  acceptable  for 
processing  to  award  a  former  spouse 
stirvivor  annuity. 

(2)  Subpart  I  of  this  part  contains 
definitions  that  OPM  uses  to  determine 
the  effect  of  a  court  order  in  connection 
with  a  former  spouse  survivor  annuity. 


Limitations  of  Survivor  Annuities 

§  838.711    Maximum  former  spouse 
survivor  annuity. 

(a)  Under  CSRS.  payment  under  a 
court  order  may  not  exceed  the  amount 
provided  in  §  831.614  of  this  chapter. 

(b)  Under  FERS,  payments  under  a 
court  order  may  not  exceed  amount 
provided  in  §  842.613  of  this  chapter  plus 
the  basic  employee  death  benefit  as 
defined  in  §  843.102  of  this  chapter. 

Application  and  Processing  Procedures 

§  838.721    Application  requirements. 

(a)  (1)  A  former  spouse  (personally  or 
through  a  representative)  must  apply  in 
writing  to  be  eligible  for  a  former  spouse 
survivor  annuity  based  on  a  court  order 
acceptable  for  processing.  No  special 
form  is  required  to  give  OPM  notice  of 
the  court  order. 

(2)  OPM  may  require  an  additional 
application  after  the  deatlrof  the 
employee,  separated  employee,  or 
retiree.  This  additional  application  will 
be  on  a  form  prescribed  by  OPM. 

(b)(1)  The  apphcation  letter  under 
paragraph  (a)(1)  of  this  section  must  be 
accompanied  by — 

(i)  A  certified  copy  of  the  court  order 

(ii)  A  certification  from  the  former 
spouse  or  the  former  spouse's 
representative  that  the  court  order  is 
currently  in  force  and  has  not  been 
amended,  superseded,  or  set  aside; 

(iii)  Information  sufficient  for  OPM  to 
identify  the  employee  or  retiree,  such  as 
his  or  her  full  name.  CSRS  or  FERS 
claim  number,  date  of  birth,  and  social 
security  number; 

(iv)  The  current  mailing  address  of  the 
former  spouse; 

(v)  If  the  employee  has  not  retired  or 
died,  the  mailing  address  of  the 
employee;  and 

(vi)  A  statement  in  the  form 
prescribed  by  OPM  certifying— 

(A)  That  the  former  spouse  has  not 
remarried  before  age  55; 

(B)  That  the  former  spouse  will  notify 
OPM  within  15  calendar  days  of  the 
occurrence  of  any  remarriage  before  age 
55;  and 

(C)  That  the  former  spouse  will  be 
personally  liable  for  any  overpayment  to 
him  or  her  resulting  fi-om  a  remarriage 
before  age  55. 

(2)  OPM  may  subsequently  require 
recertification  of  the  statements 
required  by  this  paragraph. 

§838.722   OPM  action  on  receipt  of  a  court 
order  acceptable  for  processing. 

(a)  If  OPM  receives  a  court  order 
acceptable  for  processing  that  awards  a 
former  spouses  survivor  annuity  based 
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on  the  service  of  a  living  retiree,  OPM 
will  inform — 

(IJ  The  former  spouse — 

(i]  That  the  court  order  is  acceptable 
for  processing; 

(ii)  Of  the  date  on  which  OPM 
received  the  court  order;  and 

(iii]  Of  the  present  amount  of  the 
monthly  former  spouse  survivor  annuity 
if  the  retiree  were  to  die  immediately 
and  the  formula  OPM  used  to  compute 
the  monthly  benefit;  and 

(2)  The  retiree — 

(i)  That  the  former  spouse  has  applied 
for  beneHts  under  this  subpart; 

(ii)  That  the  court  order  is  acceptable 
for  processing  and  that  OPM  must 
comply  with  the  court  order; 

(iii)  Of  the  date  on  which  OPM 
received  the  court  order; 

(iv)  Of  the  amount  and  commencing 
date  of  the  reduction  in  the  retiree's 
annuity; 

(v)  Of  the  present  amount  of  the 
monthly  former  spouse  survivor  annuity 
if  the  retiree  were  to  die  immediately 
and  the  formula  OPM  used  to  compute 
the  amount  of  the  former  spouse 
survivor  annuity;  and 

(vi)  That,  if  he  or  she  contests  the 
validity  of  the  court  order,  he  or  she 
must  obtain,  and  submit  to  OPM,  a  court 
order  invalidating  the  court  order 
submitted  by  the  former  spouse. 

(b)  If  OPM  receives  a  court  order 
acceptable  for  processing  that  awards  a 
former  spouse  survivor  annuity,  but  the 
employee,  separated  employee,  or 
retiree  has  died  OPM  will  inform — 

(1)  The  former  spouse — 

(i)  That  the  court  order  is  acceptable 
for  processing; 

(ii)  Of  the  date  on  which  OPM 
received  the  court  order,  the  date  on 
which  the  former  spouse's  benefit  will 
begin  to  accrue,  and  if  known  the  date 
on  which  OPM  will  commence  payment 
under  the  court  order;  and 

(iii)  Of  the  amount  on  the  monthly 
former  spouse  survivor  annuity  and  the 
formula  OPM  used  to  compute  the 
former  spouse  survivor  annuity. 

(2)  Anyone  whom  OPM  knows  will  be 
adversely  affected  by  the  court  ordei^— 

(i)  That  the  former  spouse  has  applied 
for  benefits  under  this  subpart; 

(ii)  That  the  court  order  is  acceptable 
for  processing  and  that  OPM  must 
comply  with  the  court  order; 

(iii)  Of  the  date  on  which  OPM 
received  the  court  order; 

(iv)  How  the  court  order  may 
adversely  affect  him  or  hen  and 

(v)  That,  if  he  or  she  contests  the 
validity  of  the  court  order,  he  or  she 
must  obtain,  and  submit  to  OPM,  a  court 
order  invalidating  the  court  order 
submitted  by  the  former  spouse. 


(c)  If  OPM  receives  a  court  order 
acceptable  for  processing  that  awards  a 
former  spouse  survivor  annuity  and  the 
employee  or  separated  employee  has 
not  retired  or  died.  OPM  will  attempt  to 
inform — 

(1)  The  former  spouse — 

(i)  That  the  court  order  is  acceptable 
for  processing; 

(ii)  To  the  extent  possible,  the  formula 
that  OPM  will  use  to  compute  the  former 
spouse  survivor  annuity  (including  the 
FERS  basic  employee  death  benefit  as 
defined  in  S  843.602  of  this  chapter,  if 
applicable);  and 

(iii)  That,  if  he  or  she  disagrees  with 
the  formula,  he  or  she  must  obtain,  and 
submit  to  OPM,  an  amended  court  order 
clarifying  the  amount  before  the 
employee  or  separated  employee  retires 
or  dies;  and 

(2)  The  employee  or  separated 
employee — 

(i)  "That  the  former  spouse  has  applied 
for  benefits  under  this  subpart; 

(ii)  That  the  court  order  is  acceptable 
for  processing  and  that  OPM  must 
comply  with  the  court  order; 

(iii)  To  the  extent  possible,  the 
formula  that  OPM  will  use  to  compute 
the  former  spouse  survivor  annuity 
(including  the  FERS  basic  employee 
death  benefit  as  defined  in  §  843.602  of 
this  chapter,  if  applicable);  and 

(iv)  That,  if  he  or  she — 

(A)  Contests  the  validity  of  the  court 
order,  he  or  she  must  obtain,  and  submit 
to  OPM,  a  court  order  invalidating  the 
court  order  submitted  by  the  former 
spouse;  or 

(B)  Disagrees  with  the  formula,  he  or 
she  must  obtain,  and  submit  to  OPM,  an 
amended  court  order  clarifying  the 
amount  before  he  or  she  retires  or  dies. 

(d)  The  failure  of  OPM  to  provide,  or 
of  the  employee,  separated  employee,  or 
retiree,  the  former  spouse,  or  anyone 
else  to  receive,  the  information  specified 
in  this  section  does  not  affect — 

(1)  The  validity  of  payment  under  the 
court  orden  or 

(2)  The  commencing  date  of  the 
reduction  in  employees  annuity  or  the 
commencing  date  of  the  former  spouse 
entitlement  as  determined  under 

§  838.731. 

§838.723    OPM  action  on  r*e«lf>t  of  ■  court 
ORter  not  acoaptabto  for  procMSing. 

If  OPM  receives  an  application  from  a 
former  spouse  not  based  on  a  court 
order  acceptable  for  processing,  OPM 
will  inform  the  former  spouse  that  OPM 
cannot  approve  the  application  and 
provide  the  specific  reason(s)  for 
disapproving  the  application.  Examples 
of  reasons  for  disapproving  an 
application  include  that  the  order  does 
not  meet  the  definition  of  court  order  in 


S  838  JOS  or  does  not  meet  one  or  more 
of  the  requirements  of  subpart  H  of  this 
part. 

S838.724   ContMtbig  tht  validity  of  coiirl 


(a)  An  employee,  retiree  or  person 
adversely  affected  by  a  court  order  who 
alleges  that  a  court  order  is  invalid  must 
prove  the  invalidity  of  the  court  order  by 
submitting  to  OPM  a  court  order  that — 

(1)  Declares  invalid  the  court  order 
submitted  by  the  former  spouse:  or 

(2)  Sets  aside  the  court  order 
submitted  by  the  former  spouse. 

(b)  OPM  must  honor  a  court  order 
acceptable  for  processing  that  appears 
to  be  valid  and  that  the  former  spouse 
has  certified  is  currently  in  force  and 
has  not  been  amended,  superseded,  or 
set  aside,  until  the  employee,  separated 
employee,  retiree,  or  person  adversely 
affected  by -the  court  order  submits  to 
OPM  a  court  order  described  in 
paragraph  (a)  of  this  section  or,  if  issued 
before  the  retirement  or  death  of  the 
employee  or  separated  employee,  a 
court  order  acceptable  for  processing 
amending  or  superseding  the  court  order 
submitted  by  the  former  spouse. 

§838.725    Amandad cowl ordara. 

OPM  will  not  honor  an  amended  court 
order  that  awards,  increases,  reduces,  or 
eliminates  a  former  spouse  survivor 
annuity  unless  the  amended  court  order 
is  issued  by  the  court  on  a  day  before 
the  date  of  retirement  or  the  date  of 
death  of  the  employee  or  separated 
employee. 

§838.728   Eftact  on  amployaa  and  ratlraa 


(a)  A  court  order  acceptable  for 
processing  that  awards  a  former  spouse 
survivor  annuity  does  not  affect  a 
retiring  employee's  or  retiree's  rights 
and  obligations  to  make  survivor 
elections  under  subpart  F  of  part  831  of - 
this  chapter  or  subpart  F  of  part  842;of 
this  chapter. 

(b)  A  court  order  acceptable  for 
processing  that  awards  a  former  spouaje  ._■«»-   ,^ 
survivor  annuity  requires  OPM  to  pay  a 
former  spouse  survivor  aimuity  and 
prevents  OPM  fix>m  paying  an  elected 
survivor  benefit  to  a  widow  or  widower 
or  another  former  spouse  if  the  election 
is  inconsistent  with  the  court  order. 

Payment  Procadures 

§  838.731    Conwnancing  data  of  payinanta. 

(a)  A  former  spouse  survivor  annuity 
based  on  a  court  order  acceptable  for 
processing  begins  to  accrue  in 
accordance  with  the  terms  of  the  court 
order  but  no  earlier  than  the  later  of— 
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(1)  The  first  day  after  the  date  of 
death  of  the  employee,  separated 
employee,  or  retiree;  or 

(2)  The  first  day  of  the  second  month 
affer  0PM  receives  a  copy  of  the  court 
order  acceptable  for  processing. 

(b)  0PM  will  not  authorize  payment  of 
the  former  spouse  survivor  annuity  until 
it  receives  an  application  and  support 
documentation  required  under  §  838.721. 

§839.732    Ttnnination  Of  antttlement 

(a)  A  former  spouse  survivor  annuity 
(other  than  the  FERS  basic  employee 
death  benefit  as  defined  in  S  843.602  of 
this  chapter)  or  the  right  to  a  future 
former  spouse  survivor  annuity  based 
on  a  court  order  acceptable  for 
processing  terminates  in  accordance 
with  the  terms  of  the  court  order  but  no 
later  than  the  last  day  of  the  month 
before  the  former  spouse  remarries 
before  age  55  or  dies. 

(b)  If  the  employee  dies  before  the 
former  spouse  remarries  before  age  55  or 
dies,  the  former  spouse's  entitlement  to 
the  FERS  basic  employee  death  benefit 
as  defined  in  §  843.802  of  this  chapter 
based  on  a  court  order  acceptable  for 
processing  terminates  in  accordance 
with  the  terms  of  the  court  order. 

9  838.733    Rtghts  of  currsnt  and  ottwr 
fonnw  ■pousM  after  twmination  of  ■ 
fofinar  spouM't  antitieinent 

(a)  If  a  former  spouse  of  a  retiree  loses 
entitlement  to  a  former  spouse  survivor 
annuity  based  on  a  court  order 
acceptable  for  processing  while  the 
retiree  is  living  and — 

(1)  If  court  orders  acceptable  for 
processing  award  former  spouse 
survivor  annuities  to  other  former 
spouses,  0PM  will  continue  the 
reduction  to  comply  with  court  orders  in 
the  order  specified  in  S  838.135; 

(2)  If  paragraph  (a}(l]  of  this  section 
does  not  obligate  the  entire  entitlement 
lost  by  the  former  spouse,  0PM  will 
continue  the  reduction  to  provide  a 
current  spouse  survivor  annuity  or  a 
former  spouse  survivor  annuity  based 
on  a  timely-filed  election  under 

§  831.604.  §  831.605,  S  831.612.  S  831.613. 
§  842.603,  §  842.604.  §  842.611.  or 
§  842.612.  of  this  chapter;  or 

(3)  If  paragraphs  (a)(l]  and  (a)(2)  of 
this  section  do  not  obligate  the  entire 
entitlement  lost  by  the  former  spouse, 
the  retiree  (except  a  retiree  under  CSRS 
who  retired  befofe  May  7. 1985  and  who 
remarried  before  February  27. 1988)  may 
elect  within  2  years  after  the  former 
spouse  loses  entitlement  to  continue  the 
reduction  to  provide  a  survivor  annuity 
for  a  spouse  acquired  after  retirement. 

(b)(1)  If  a  former  spouse  of  an 
employee  or  retiree  loses  entitlement  to 
a  former  spouse  survivor  annuity  based 


on  a  court  order  acceptable  for 
processing  after  the  death  of  the 
employee  or  retiree  and — 

(i)  If  cou;1  orders  acceptable  for 
processing  award  former  spouse 
survivor  annuities  to  other  former 
spouses,  OPM  will  pay  the  next  entitled 
former  spouse  in  the  order  specified  in 
S  838.135:  or 

(ii)  If  paragraph  (b)(1)  of  this  section 
does  not  obligate  the  entire  entitlement 
lost  by  the  former  spouse,  OPM  will  pay 
the  balance  to  a  current  spouse  of  the 
deceased — 

(A)  Retiree  who  had  elected  a  reduced 
annuity  to  provide  a  current  spouse 
annuity  (as  defined  in  S  831.603  or 

§  842.602);  or 

(B)  Employee. 

(2)  Except  as  provided  in  {  838.734— 
(i)  The  former  spouse  survivor  annuity 
based  on  paragraph  (b)(l)(i)  of  this 
section  begins  to  accrue  in  accordance 
with  the  terms  of  the  court  order  but  no 
earlier  than  the  later  of— 

(A)  The  first  day  of  the  month  in 
which  the  former  spouse  with  the 
earlier-issued  court  order  loses 
entitlement;  or 

(B)  The  first  day  of  the  second  month 
after  OPM  receives  a  copy  of  the  court 
order  acceptable  for  processing;  or 

(ii)  The  current  spouse  annuity  under 
paragraph  (b)(l)(ii)  of  this  section  begins 
to  accrue  on  the  first  day  of  the  monlh  in 
which  the  former  spouse  loses 
entitlement. 

(c)  OPM  will  not  authorize  payment  of 
the  former  spouse  survivor  annuity  tintil 
it  receives  an  application  and  supporting 
documentation  required  under  S  838.721. 

§  838.734    Paymant  of  hNnp-sum  awards 
by  survivor  annuity. 

OPM  will  not  honor  court  orders 
awarding  lump-sum  payments  (other 
than  the  FERS  basic  employee  death 
benefit  as  defined  in  S  843.602  of  this 
chapter]  to  a  former  spouse  upon  the 
death  of  an  employee  or  retiree.  ^ 

§  838.735    Cost-of-living  adjustments. 

(a)  OPM  applies  cost-of-living 
adjustments  to  all  former  spouse 
survivor  annuities  in  pay  status  at  the 
time  of  the  adjustment  and  in  the 
amount  provided  by  Federal  statute. 

(b)  OPM  will  not  honor  provisions  of  a 
court  order  that  alters  the  time  or 
amount  of  cost-of-living  adjustment  or 
that  attempts  to  prevent  OPM  from 
applying  cost-of-living  adjustments  to  a 
former  spouse  survivor  annuity  in  pay 
status. 


Subpart  H— Requirements  for  Court 
Order*  Awarding  Former  Spouse 
Survivor  Annuities 

§  838.801    Purpose  and  scope. 

This  subpart  regulates  the 
requirements  that  a  court  order 
awarding  a  former  spouse  survivor 
annuity  must  meet  to  be  a  court  order 
acceptable  for  processing. 

§838.802    CSRS  limitations. 

(a)  A  court  order  awarding  a  former 
spouse  survivor  annuity  under  CSRS  is 
not  a  court  order  acceptable  for 
processing  unless  the  marriage 
terminated  on  or  after  May  7, 1985. 

(b)  In  the  case  of  a  retiree  who  retired 
under  CSRS  before  May  7, 1985,  a  court 
order  awarding  a  former  spouse 
survivor  annuity  under  CSRS  is  not  a 
court  order  acceptable  for  processing 
unless  the  retiree  was  receiving  a 
reduced  annuity  to  provide  a  survivor 
armuity  to  benefit  that  spouse  on  May  7 
1985.  , 

§838.803   Language  not  acceptal)te  for 
procesting. 

(a)  Any  court  order  labeled  as  a 
"qualified  domestic  relations  order"  or 
issued  on  a  form  for  ERISA  qualified 
domestic  relations  orders  is  not  a  court 
order  acceptable  for  processing. 

(b)  Any  court  order  that  provides  that 
the  former  spouse's  portion  of  the 
employee  armuity  shall  continue  after 
the  death  of  the  employee  or  retiree,  by 
using  language  such  as  "will  continue  to 
receive  benefits  after  the  death  of  the 
employee,  that  the  former  spouse  "will 
continue  to  receive  benefits  for  his  (or 
her)  lifetime,"  or  "that  benefits  will 
continue  after  the  death  oF'  the 
employee,  but  does  not  use  terms  such 
as  "survivor  annuity,"  "death  benefits," 
"former  spouse  aiuiuity,"  or  similar 
terms  is  not  a  court  order  acceptable  for 
processing. 

§838.804    Court  orders  must  expressly 
award  a  former  spouse  survivor  annuity  or 
expressly  direct  an  employee  or  retiree  to 
elect  to  provide  a  former  spouse  survivor 
annuity. 

(a)  A  court  order  awarding  a  former 
spouse  survivor  annuity  is  not  a  court 
order  acceptable  for  processing  unless  it 
expressly  awards  a  former  spouse 
survivor  armuity  or  expressly  directs  an 
employee  or  retiree  to  elect  to  provide  a 
former  spouse  survivor  aimuity  as 
described  in  paragraph  (b)  of  Uiis 
section. 

(b)  To  expressly  award  a  former 
spouse  survivor  annuity  or  expressly 
direct  an  employee  or  retiree  to  elect  to 
provide  a  former  spouse  survivor 
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annuity  as  required  by  paragraph  (a)  of 
this  section  the  court  order  must — 

(1)  Identify  the  retirement  system 
using  terms  that  are  sufficient  to  identify 
the  retirement  system  as  explained  in 
§  838.802;  and 

(2)[i]  Expressly  state  that  the  former 
spouse  is  entitled  to  a  former  spouse 
survivor  annuity  using  terms  that  are 
sufficient  to  identify  the  survivor 
annuity  as  explained  in  §  838.912;  or 

(ii)  Expressly  direct  the  retiree  to  elect 
to  provide  a  former  spouse  survivor 
annuity  using  terms  that  are  sufficient  to 
identify  the  survivor  annuity  as 
explained  in  §  838.912. 

§838.805    0PM  computation  of  formulas  In 
computing  ttM  designated  base. 

(a)  A  court  order  awarding  a  former 
spouse  survivor  annuity  is  not  a  court 
order  acceptable  for  processing  unless 
the  court  order  provides  sufficient 
instructions  and  information  so  that 
OPM  can  determine  the  amount  of  the 
former  spouse's  monthly  benefit  using 
only  the  express  language  of  the  court 
order,  subparts  A,  G  and  I  of  this  part, 
and  information  from  normal  OPM  files. 

(b)  To  provide  sufficient  instructions 
and  information  for  OPM  to  compute  the 
amount  of  a  former  spouse  survivor 
annuity  as  required  by  paragraph  (a)  of 
this  section,  if  the  court  order  uses  a 
formula  to  determine  the  former  spouse 
survivor  annuity,  it  must  not  use  any 
variables  whose  values  are  not  readily 
ascertainable  from  the  face  of  the  court 
order  or  normal  OPM  files. 

(c)  A  court  order  awarding  a  former 
spouse  survivor  annuity  is  not  a  court 
order  acceptable  for  processing  if  OPM 
would  have  to  examine  a  State  statute 
or  court  decision  (on  a  different  case)  to 
understand,  establish,  or  evaluate  the 
formula  for  computing  the  former  spouse 
survivor  annuity. 

§  838.806    Amended  court  orders. 

[a]  A  court  order  awarding  a  former 
spouse  survivor  annuity  is  not  a  court 
order  acceptable  for  processing  if  it  is 
issued  after  the  date  of  retirement  or 
death  of  the  employee  and  modifies  or 
replaces  the  first  order  terminating  the 
marital  relationship  between  the 
employee  or  retiree  and  the  former 
spouse. 

(b)  For  purposes  of  awarding, 
increasing,  reducing,  or  eliminating  a 
former  spouse  survivor  annuity,  or 
explaining,  interpreting,  or  clarifying  a 
court  order  that  awards,  increases, 
reduces  or  eliminates  a  former  spouse 
survivor  annuity,  the  court  order  must 
be- 
ll) Issued  on  a  day  prior  to  the  date  of 

retirement  or  date  of  death  of  the 
employee;  or 


(2)  The  first  order  terminating  the 
marital  relationship  between  the  retiree 
and  the  former  spouse. 

(c)  A  court  order  that  awards  a  former 
spouse  survivor  armuity  and  that  is 
issued  after  the  first  order  terminating 
the  marital  relationship  between  the 
retiree  and  the  former  spouse  has  been 
vacated,  set  aside,  or  otherwise 
declared  invalid  is  not  a  court  order 
acceptable  for  processing  if — 

(1]  It  is  issued  after  the  date  of 
retirement  or  death  of  the  retiree; 

(2)  It  changes  any  provision 
concerning  a  former  spouse  survivor 
annuity  in  the  court  order  that  was 
vacated,  set  aside  or  otherwise  declared 
invalid;  and 

(3)(i)  The  court  order  is  effective  prior 
to  the  date  when  it  is  issued;  or 

(ii)  The  retiree  and  former  spouse  do 
not  compensate  the  Civil  Service 
Retirement  and  Disability  Fund  for  any 
uncollected  annuity  reduction  due  as  a 
result  of  the  court  order  vacating,  setting 
aside,  or  otherwise  invalidating  the  first 
order  terminating  the  marital 
relationship  between  the  retiree  and  the 
former  spouse. 

(d)  In  this  section,  date  of  retirement 
means  the  later  of— 

(1)  The  date  that  the  employee  files  an 
application  for  retirement;  or 

(2)  The  effective  commencing  date  for 
the  employee's  annuity. 

(e)  In  this  section,  issued  means 
actually  filed  with  the  clerk  of  the  court, 
and  does  not  mean  the  effective  date  of 

a  retroactive  court  order  that  is  effective  ^ 
prior  to  the  date  when  actually  filed         : 
with  the  clerk  of  the  court  (e.g.,  a  court 
order  issued  nunc  pro  tunc). 

(f)  In  this  section,  \he  first  order 
terminating  the  marital  relationship 
between  the  retiree  and  the  former 
spouse  means  the  original  written  order 
that  first  ends  (or  first  documents  an 
oral  order  ending)  the  marriage,  and 
does  not  include — 

(1)  Any  court  order  that  amends, 
explains,  clarifies,  or  interprets  the 
original  written  order  regardless  of  the 
effective  date  of  the  court  order  making 
the  amendment  explanation, 
clarification,  or  interpretation;  or 

(2)  Any  court  order  issued  under 
reserved  jurisdiction  or  any  other  court 
orders  issued  subsequent  to  the  original 
written  order  terminating  the  marriage 
that  divide  marital  property  (even  if  no 
division  of  marital  property  was  made  in 
the  court  order  terminating  the 
marriage)  regardless  of  the  effective 
date  of  the  court  order. 

§838^07    Cost  must  ke  paid  by  annuity 
reductioa 

(a)  A  court  order  awarding  a  former 
spouse  survivor  armuity  is  not  a  court 


order  acceptable  for  processing  unless  it 
permits  OPM  to  collect  the  annuity 
reduction  required  by  section  8339(j)(4) 
or  sectitin  8419  of  title  5,  United  States 
Code,  from  annuity  paid  by  OPM.  OPM 
will  not  honor  a  court  order  that 
provides  for  the  retiree  or  former  spouse 
to  pay  OPM  the  amount  of  the  annuity 
reduction  by  any  other  means.  « 

(b)  The  amount  of  the  annuity 
reduction  required  by  section  8339(j)(4) 
or  section  8419  of  title  5,  United  States 
Code,  may  be  paid — 

(1)  By  reduction  of  the  former  spouse's 
entitlement  under  a  court  order 
acceptable  for  processing  that  is 
directed  at  employee  annuity;  or 

(2)  By  reduction  of  the  employee 
annuity. 

(c)  Unless  the  court  order  otherwise 
directs,  OPM  will  collect  the  annuity 
reduction  required  by  section  8339(j)(4) 
or  section  8419  of  title  5,  United  States 
Code,  from  the  employee  annuity. 

Subpart  I— Terminology  Used  in  Court 
Orders  Awarding  Former  Spouse 
Survivor  Annuities 

Regulatory  Structure 

$838,901    Purpose  and  scope. 

(a)  This  subpart  regulates  the  meaning 
of  terms  necessary  to  award  a  former 
spouse  survivor  annuity  in  a  court  order, 
and  for  OPM  to  determine  whether  a 
court  order  awarding  a  former  spouse 
survivor  annuity  is  a  court  order 
acceptable  for  processing  and  the 
amount  of  the  former  spouse  survivor 
•annuity. 

(b)(1)  This  subpart  establishes  a 
uniform  meaning  to  be  used  for  terms 
and  phrases  frequently  used  in  awarding 
a  former  spouse  survivor  annuity. 

(2)  This  subpart  informs  the  legal 
community  about  the  definition  to  be 
applied  to  terms  used  in  court  orders,  to 
permit  the  resulting  orders  to  be  more 
carefully  drafted,  using  the  proper 
language  to  accomplish  the  aims  of  the 
court. 

(c)(1)  To  assist  attorneys  and  courts  in 
preparing  court  orders  that  OPM  can 
honor  in  the  manner  that  the  court 
intends,  Appendix  A  of  this  subpart 
contains  model  language  to  accomplish 
many  of  the  more  common  objectives 
associated  with  the  award  of  a  former 
spouse  survivor  annuity. 

(2)  By  using  the  language  in  appendix 
A  of  this  subpart,  the  court,  attorneys, 
and  parties  will  know  that  the  court 
order  will  be  acceptable  for  processing 
and  that  OPM  will  treat  the  terminology 
used  in  the  court  order  in  the  manner 
stated  in  the  Appendix. 
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§e3S.911    Identifytng  the  rettrtnwnt 
system. 

(a)  To  satisfy  the  requirements  of 
S  838.804(b)(1),  a  court  order  must 
contain  language  identifying  the 
retirement  syBtem  affected.  For  example, 
"CSRS."  "FERS."  "0PM."  or  "Federal 
Government"  survivor  benefits,  or 
"survivor  benefits  payable  based  on 
service  with  the  U.S.  Department  of 
Agriculture,"  etc..  are  sufficient 
identification  of  the  retirement  system. 

(b)  Except  as  provided  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  language 
referring  to  benefits  under  another 
retirement  system,  such  as  military 
retired  pay.  Foreign  Service  retirement 
benefits  and  Central  Intelligence  Agency 
retirement  benefits,  does  not  satisfy  the 
requirements  of  S  83a804(b)(l).'' 

(1)  A  court  order  that  mistakenly 
labels  CSRS  benefits  as  FERS  benefits 
and  vice  versa  satisfies  the 
requirements  of  §  838.804(b)(1). 

(2)  Unless  the  court  order  expressly 
provides  otherwise,  for  employees 
transferring  to  FERS,  court  orders 
directed  at  CSRS  benefits  apply  to  the 
entire  FERS  basic  benefit,  including  the 
CSRS  componentjf  any.  Such  a  court 
order  satisfies^ttlerequirements  of 

(  638.804(b)(1). 

(c)  A  court  order  affecting  military 
retired  pay,  even  when  military  retired 
pay  has  been  waived  for  inclusion  in 
CSRS  annuities,  does  not  award  a 
former  spouse  survivor  annuity  under 
CSRS  or  FERS.  Such  a  court  order  does 
not  satisfy  the  requirements  of  j 

S  838.804(b)(1).  I 

(d)  A  court  order  that  requires  an 
employee  or  retiree  to  maintain  survivor 
benefits  covering  the  former  spouse 
satisfies  the  requirements  of 

§  838.804(b)(1),  if  the  former  spouse  was 
covered  by  a  CSRS  or  FERS  survivor 
annuity  or  the  FERS  basic  employee 
death  benefit  as  defined  in  S  843.602  of 
this  chapter  at  the  time  of  the  divorce. 

9  839.912    Specifytng  an  award  of  ■  former 
spouee  survivor  anmiity. 

(a)  To  satisfy  the  requirements  of 
§  838.804(b)(2).'  a  court  order  must 
specify  that  it  is  awarding  a  former 
spouse  survivor  annuity.  The  court  order 
must  contain  language  such  as  "survivor 
annuity,"  "death  benefits,"  "former 
spouse  survivor  annuity  under  5  U.S.C. 
8341(h)(1),"  etc. 

(b)(1)  A  court  order  that  provides  that 
the  former  spouse  is  to  "continue  as"  or 
"be  named  as"  the  beneficiary  of  CSRS 
survivor  benefits  or  similar  language 
satisfies  the  requirements  of 
9  838.804(b)(2). 
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(2)  A  court  order  that  requires  an 
employee  or  retiree  to  maintain  survivor 
benefits  covering  the  former  spouse 
satisfies  the  requirements  of 
S  838.804(b)(2).  iflhe  former  spouse  was 
covered  by  a  CSFS  or  FERS  survivor 
annuity  or  the  FERS  basic  employee 
death  benefit  as  defined  in  S  843.602  of 
this  chapter  at  the  time  of  the  divorce. 

(c)  Two  types  of  potential  survivor 
annuities  may  be  provided  by  retiring 
employees  to  cover  former  spouses. 
Under  CSRS.  section  8341(h)  of  title  5, 
United  States  Code,  provides  for 
"former  spouse  survivor  annuities"  and 
section  8339(k)  of  title  5,  United  States 
Code,  provides  for  "insurable  interest 
annuities."  These  are  distinct  benefits, 
each  with  its  own  advantages.  The 
corresponding  FERS  provisions  are 
sections  8445  and  8444,  respectively. 

(1)  OPM  will  enforce  court  orders  to 
provide  section  8341(h)  or  section  8445 
annuities.  These  annuities  are  less 
expensive  and  have  fewer  restrictions 
than  insurable  interest  annuities  but  the 
former  spouse's  interest  will 
automatically  terminate  upon 
remarriage  before  age  55.  To  provide  a 
section  8341(h)  or  section  8445  aimuity, 
the  cou(t  order  must  use  terms  such  as 
"former  spouse  survivor  annuity," 
"section  8341(h)  annuity,"  or  "survivor 
annuity." 

(2)  OPM  cannot  enforce  court  orders 
to  provide  "insurable  interest  annuities" 
under  section  8339(k]  or  section  8444. 
These  annuities  may  only  be  elected  at 
the  time  of  retirement  by  a  retiring 
employee  who  is  not  retiring  under  the 
disability  provision-of  the  law  and  who 
is  in  good  health.  The  retiree  may  also 
elect  to  cancel  the  insurable  interest 
armuity  to  provide  a  survivor  aimuity  for 
a  spouse  acquired  after  retirement.  The 
parties  might  seek  to  provide  this  type  of 
annuity  interest  if  the  nonemployee 
spouse  expects  to  remarry  before  age  55, 
if  the  employee  expect  to  remarry  a 
younger  second  spouse  before 
retirement,  or  if  another  former  spouse 
has  already  been  awarded  a  section 
8341(h)  annuity.  However,  the  court  will 
have  to  provide  its  own  remedy  if  the 
employee  is  not  eligible  for  or  does  not 
make  the  election.  OPM  cannot  enforce 
the  court  order.  Language  including  the 
words  "insurable  interest"  or  referring 
to  section  8339(k]  or  section  8444  does 
not  satisfy  the  requirements  of 

§  838.804(b)(2). 

(3)  In  court  orders  which  contain 
internal  contradictions  about  the  type  of 
annuity,  such  as  "insurable  interest 
annuity  under  section  8341(h)."  the 
section  reference  will  control. 


Computation  of  Benefit 

S  938.921    Determining  the  amount  of  a 
former  spouse  survivor  annuity. 

(a)  A  court  order  that  contains  no  - 
provision  stating  the  amount  of  the 
former  spouse  survivor  annuity  provides 
the  maximum  former  spouse  survivor 
annuity  permitted  under  i  831.614  or 
S  842.613  of  this  chapter  and  satisfies 
the  requirements  of  S  838.805. 

(b)(1)  A  court  order  that  provides  that 
"a  former  spouse  will  keep"  or  "an 
employee  or  retiree  will  maintain"  the 
survivor  annuity  to  which  he  or  she  was 
entitled  at  the  time  of  the  divorce 
satisfies  the  requirements  of  S  838.805 
and  provides  a  former  spouse  survivor 
annuity  in  the  same  proportion  to  the 
maximum  survivor  annuity  under 
S  831.614  or  §  842.613  of  this  chapter  as 
the  former  spouse  had  at  the  time  of 
divorce.  For  example,  a  former  spouse  of 
an  employee  would  be  entitled  to  the 
maximum  survivor  benefit;  a  former 
spouse  of  a  retiree  (who  was  married  to 
the  retiree  at  retirement  and  _ 

continuously  until  the  divorce  resulting 
in  the  court  order)  would  be  entitled  to 
the  survivor  benefit  elected  at 
retirement. 

(2)  If.  at  the  time  of  divorce,  the 
employee  covered  by  FERS  had  at  least 
18  months  of  civilian  service  creditable 
under  CSRS  but  less  than  10  years  of 
service  creditable  under  FERS.  a  former 
spouse  with  a  court  order  described  in 
paragraph  (b)(1)  or  paragraph  (b)(2)  of 
this  section  may  be  entitled  to  the  basic 
employee  death  benefit  as  defined  in 
S  843.602  of  this  chapter,  but  is  not 
entitled  to  any  other  former  spouse 
survivor  annuity  based  on  the  court 
order. 

(c)(1)  A  court  order  that  awards  a 
former  spouse  survivor  annuity  of  less 
than  $12  per  year  satisfies  the 
requirements  of  S  838.805  and  provides 
an  initial  rate  of  $1  per  month  plus  all^ 
cost-of-living  increases  occurring  after 
the  later  of — 

(i)  The  date  of  the  court  order;  or 

(ii)  The  date  when  the  employee 
retires. 

(2)  The  reduction  in  the  employee 
annuity  will  be  computed  as  though  the 
court  order  provided  a  former  spouse 
survivor  annuity  of  $1  per  month. 

(d)(1)  A  court  order  that  awards  a 
former  spouse  survivor  annuity  while 
authorizing  the  employee  or  retiree  to 
elect  a  lesser  former  spouse  survivor 
annuity  upon  the  employee's  or  retiree's 
remarriage  satisfies  the  requirements  of 
S  838.805.  and  provides  the  former 
spouse  survivor  aimuity  at  the  rate 
initially  provided  in  the  court  order  but 
does  not  allow  the  employee  or  retiree 
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to  elect  a  lesser  benefit  for  the  fonner 
spouse. 

(2)  To  provide  full  survivor  annuity 
beneHts  to  a  fonner  spouse  while 
authorizing  the  employee  or  retiree  to 
elect  a  lesser  former  spouse  survivor 
annuity  benefit  in  order  to  provide 
survivor  annuity  benefits  for  a 
subsequent  spouse,  the  court  order  must 
provide  for  a  reduction  in  the  fonner 
spouse  survivor  annuity  upon  the 
employee's  or  retiree's  election  of 
survivor  annuity  benefits  for  a 
subsequent  spouse. 

(3)  A  reduction  in  the  amount  of 
survivor  benefits  provided  to  the  fonner 
spouse  does  not  satisfy  the  requirements 
of  S  838.805  if  it  is  contingent  upon  the 
employee's  or  annuitant's  remarriage 
rather  than  his  or  her  election  of 
survivor  annuity  benefits  for  a 
subsequent  spouse. 

§838.922   Prorata  share  defined. 

(a)  Prorata  share  means  the  fraction 
of  the  maximum  survivor  annuity 
allowable  under  9  831.614  or  {  842.613  of 
this  chapter  whose  numerator  is  the 
number  of  months  of  Federal  civilian 
and  military  service  that  the  employee 
performed  during  the  marriage  and 
whose  denominator  is  the  total  number 
of  months  of  Federal  civilian  and 
military  service  performed  by  the 
employee. 

(b)  A  court  order  that  awards  a  former 
spouse  a  "prorata  share"  of  a  survivor 
annuity  by  using  that  term  and 
identi^ing  the  date  when  the  marriage 
began  satisfies  the  requirements  of 

S  838.605  and  awards  the  former  spouse 
a  former  spouse  survivor  aimuity  equal 
to  the  prorata  share  as  defined  in 
paragraph  (a)  of  this  section. 

(c)  A  court  order  that  awards  a 
portion  of  a  survivor  annuity,  as  of  a 

■  specified  date  before  the  employee's 
retirement,  awards  the  former  spouse  a 
former  spouse  survivor  annuity  equal  to 
the  prorata  share  as  defined  in 
paragraph  [a)  of  this  section. 

(d)  A  court  order  that  awards  a 
portion  of  the  "value"  of  a  survivor 
annuity  as  of  a  specific  date  before 
retirement  without  specifying  what 
"value"  is,  awards  the  fonner  spouse  a 
former  spouse  survivor  annuity  equal  to 
a  prwata  share  as  defined  in  paragraph 
(a)  of  this  section. 

Miscellaneous  Provisions 

§  838.93 1  Court  orders  that  provide 
temporary  swards  of  fonner  speuss 
•urvlvor  annuities. 

A  provision  in  a  court  order  that 
temporarily  awards  a  former  spouse 
survivor  annuity  satisfies  the 
requirements  of  9  581.804(b)(2),  but  the 
temporary  award  becomes  permanent 


on  the  date  on  which  0PM  is  barred 
from  honoring  a  modification  of  the 
court  order  ( Ae  date  of  retirement  or 
death,  or,  in  the  case  of  a  post- 
retirement  divorce,  the  date  of  the  initial 
court  order),  as  provided  in  sections 
8341(b)(4)  and  8445(d)  of  tiUe  5.  United 
States  Code. 

§838.932   Court ordsfs that penatl the 
fonner  spouse  to  elsct  to  receive  a 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  court  order  tfiat 
gives  the  former  spouse  the  right  to  elect 
a  former  spouse  survivor  annuity 
satisfies  the  requirements  of 

9  838.804(b)(2]  and  provides  a  former 
spouse  survivor  annuity  in  the  amount 
otherwise  provided  by  the  court  order. 

(b)  A  former  spouse  who  has  been 
awarded  a  former  spouse  survivor 
annuity  by  a  court  order  that  gives  the 
former  spouse  the  right  to  elect  a  fonner 
spouse  survivor  annuity  may 
irrevocably  elect  not  to  be  eligible  for  a 
former  spouse  survivor  annuity  based 
on  the  court  order. 

(c)  The  former  spouse  may  make  the 
election  under  paragraph  (b)  of  this 
section  at  any  time  after  the  issuance  of 
the  court  order.  An  election  under 
paragraph  (b)  of  this  section — 

(1)  Must  be  in  writing  and  in  the  form 
prescribed  by  0PM; 

(2)  Is  effective  on  the  first  day  of  the 
month  following  the  month  in  which 
0PM  receives  the  election;  and 

(3)  Is  irrevocable  once  it  has  become 
effective. 

(d)  The  reduction  in  an  employee 
annuity  based  on  a  court  order  that 
gives  the  former  spouse  the  ri^t  to  elect 
a  former  spouse  survivor  annuity 
terminates  on  the  last  day  of  the  month 
in  which  0PM  receives  the  former 
spouse's  election  under  paragraph  (b)  of 
this  section. 

1836.933   Payment  of  the  eost  of  a  former 
spouse  survtvor  snnulty. 

(a)  A  court  order  that  unequivocally 
awards  a  formn'  spouse  survivor 
annuity  and  directs  the  immet  qiouse  to 
pay  for  that  benefit  satisfies  the 
requirements  of  9  838.805,  and— 

(1)  If  the  former  spouse  has  also  been 
awwled  a  portion  of  the  employee 
annuity  then  the  cost  of  the  survivor 
benefit  will  be  deducted  from  the  forma* 
spouse's  share  of  the  employee  annuity 
(if  sufficient  to  cover  the  total  cost — 
there  will  be  no  partial  withholding); 
otherwise, 

(2)  The  reduction  will  be  taken  from 
the  employee  annuity  and  collection 
from  the  former  spouse  will  be  a  private 
matter  between  the  parties. 


(b)  A  court  order  that  conditions  the 
award  of  a  former  spouse  survivor 
annuity  on  the  former  spouse's  payment 
of  the  cost  of  the  benefit  satisfies  the 
requirements  of  9  838.805  only  if  a  court 
order  acceptable  for  processing  also 
awards  the  former  spouse  a  portion  of 
the  employee  annuity  sufficient  to  cover 
the  cost. 

Model  Paragraphs 

Appendix  A  to  Subpart  I  of  Part  838— 
RacommendMl  Languaga  iorCaort  Ordois 
Awarding  Fonner  Spouse  Survivor  Anauities 

This  appendix  provides  recommended 
language  for  use  in  court  orders  awarding 
fonner  spouse  survivor  annuities.  A  fonner 
spouse  survivor  annuity  is  not  a  continuation 
of  a  former  spouse's  share  of  an  employee 
annuity  after  the  death  of  die  employee.  A 
former  spouse's  entitlement  to  a  portion  of  an 
employee  annuity  cannot  continue  after  the 
death  of  the  employee.  A  court  order  that 
attempts  to  extend  the  former  spouse's 
entitlement  to  a  portion  of  an  employee 
annuity  past  the  death  of  the  employee  is  not 
effective.  The  model  language  in  this 
'  appendix  does  not  award  beneflts  payable  to 
the  former  spouse  during  the  lifetime  of  tiie 
employee.  A  separate,  distinct  award  of  a 
portion  of  the  employee  annuity  is  necessary 
to  award  a  former  spouse  a  benefit  during  the 
lifetime  of  the  employee.  Appendix  A  to 
subpart  F  of  this  part  contains  model 
language  for  a  portion  of  an  employee 
annuity. 

Attorneys  should  exerdse  great  care  in 
preparing  provisions  concerning  former 
spouse  survivor  annuities  because  sections 
8341(h)(4)  and  8t4S(d)  of  title  5,  United  States 
Code,  prohibit  OPM  6t»  accepting 
modifications  after  tlie  retireoicnl  or  death  of 
the  employee.  (See  |  838.806  concenung 
tmacceptable  modifications.)  A  court  onler 
awarding  a  former  spouse  survivor  aioraity 
should  include  four  elements: 

•  Identification  of  die  retirement  system; 

•  Explicit  award  of  the  former  spouse 
survivor  annuity; 

•  MeUiod  for  computiBg  tiie  amount  of  the 
former  spouse's  benefit;  and 

•  Instructions  on  what  OPM  riwuld  do  if 
the  employee  leaves  Federal  service  before 
retirement  and  applies  for  a  refund  of 
employee  contributions. 

By  using  the  model  language,  courts  will 
know  that  the  court  order  will  have  the  effect 
described  in  this  appendix. 

The  model  language  uses  the  terms 
"(former  spouse]"  to  identify  the  spouse  who 
is  receiving  a  former  sponse  survivor  annuity 
and  "(employeer  to  identify  the  Federal 
employee  whose  employment  was  covered 
by  the  Civil  Service  Retirement  System  or  the 
Federal  Employees  Retirement  System. 
Obviously,  in  drafting  an  actual  court  order 
the  appropriate  terms,  such  as  "Petitioner" 
and  "Respondent,"  or  the  names  of  the 
parties  should  replace  "(former  spoueeP  and 
"[employee]." 

Similarly,  except  when  the  provision 
applies  onfy  to  the  basic  employee  death 
benefit  (defined  in  f  843.103  of  this  diapter) 
that  is  available  onfy  under  the  Federal 
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Employees  Retiremenl  System,  the  models 
are  drafted  for  employees  covered  by  the 
Civil  Service  Retirement  System  (5  U.S.C. 
8331  et  seq.].  The  name  of  the  retirement 
system  should  be  changed  for  employes 
covered  by  the  Federal  Employees 
Retirement  System  (5  U.S.C.  chapter  84.). 

Statutory  references  used  in  the  models  are 
to  CSRS  provisions  (such  as  section  8341(h) 
nf  title  5.  United  States  Code).  When 
appropriate,  the  corresponding  FERS 
provision  (such  as  section  8445  of  title  5. 
United  States  Code]  should  be  used. 

Table  of  Contents 

700  Series — Computing  the  Amount  of  the 
Former  Spouse's  Benefit 

\  701    Award  of  the  maximum  survivor 

annuity. 
f  702    Award  that  continues  the  pre-divorce 

survivor  annuity  beneHts. 
\  703  ;  Award  of  a  prorate  share. 
1 704    Award  of  a  fixed  monthly  amount. 
1705-710    [Reserved). 
f  711    Award  of  a  percentage  or  fraction  of 

the  employee  annuity. 
1 712    Award  based  on  a  stated  formula  as  a 

share  of  employee  annuity. 
1 713-720    (Reserved). 

1 721  Award  of  a  percentage  or  fraction  of 
the  maximum  survivor  annuity. 

1 722  Award  based  on  a  stated  formula  as  a 
share  of  maximum  survivor  annuity. 

1723-750    (Reserved). 

\  751    Changing  amount  of  former  spouse 

survivor  annuity  based  on  remarriage 

before  retirement. 
1 752    Changing  amount  of  former  spouse 

survivor  annuity  based  on  remarriage 

after  retirement. 

800  Series — ^Paying  the  Cost  of  a  Fonner 
Spouse  Survivor  Annuity 

1 801    Costs  to  be  paid  from  the  employee 

annuity. 
f  802    Costs  to  be  paid  from  former  spouse's 

share  of  the  employee  annuity 

900  Series — Refunds  of  Employee  | 
Contributions 

f  901    Barring  payment  of  a  refund  of 

employee  contributions. 
1 902    Dividing  a  refund  of  employee 

contributions.  | 

700  Series— Computing  the  Amouht  of  the 
Former  Spouse's  Benefit 

Paragraphs  701  through  704  contain  model 
language  for  awards  of  former  spouse 
survivor  annuities  in  amounts  that  do  not 
require  specification  of  the  base  on  which  the 
former  spouse's  share  will  be  computed. 
Situations  in  which  the  computational  base 
need  not  be  specified  include  amounts 
deHned  by  law  or  regulation.  For  example, 
the  maximum  former  spouse  survivor  annuity 
is  fixed  by  statute  generally  at  55  percent  of 
the  employee  annuity  under  CSRS  and  50 
percent  of  the  employee  annuity  under  FERS. 

Paragraphs  711  and  712  contain  model 
language  for  awards  of  former  spouse 
survivor  annuities  that  use  the  employee 
annuity  as  the  base  on  which  the  portion 
awarded  will  be  computed  (that  is,  on  which 
percentage,  fraction  or  formula  will  be 
applied).  Paragraphs  721  and  722  contain 


UMI 


model  language  for  awards  of  former  spouse 
survivor  annuities  that  use  the  maximum 
possible  survivor  annuity  as  the  base  on 
which  the  portion  awarded  will  be  computed 
(that  is,  on  which  percentage,  fraction  or 
formula  will  be  applied).  Using  the  maximum 
possible  survivor  annuity  as  the  base  will 
generally  award  55  percent  under  CSRS  and 
50  percent  under  FERS  of  the  amount  that 
using  the  employee  annuity  as  the  base 
would  produce. 

Paragraphs  750  and  higher  contain  model 
language  to  implement  the  most  common 
other  types  of  awards. 

Each  model  paragraph  includes  a  reference 
to  the  statutory  provision  under  CSRS  that 
authorizes  0PM  to  honor  court  ordefs 
awarding  former  spouse  survivor  annuities. 
The  FERS  statutory  provision  that 
corresponds  to  section  8341(h)  (mentioned  in 
the  first  sentence  of  each  example)  is  section 
8445. 

f701    A  ward  of  the  maximum  survivor 
annuity. 

Using  the  following  paragraph  will  award 
the  maximum  possible  former  spouse 
survivor  annuity.  Under  CSRS,  the  maximum 
possible  survivor  annuity  is  55  percent  of  the 
employee  annuity  unless  the  surviving  spouse 
or  former  spouse  was  married  to  the  retiree 
at  retirement  and  agreed  to  a  lesser  amount 
at  that  time.  Under  FERS,  the  maximum 
possible  survivor  armuity  is  50  percent  of  the 
employee  annuity  unless  the  surviving  spouse 
or  former  spouse  was  married  to  the  retiree 
at  retirement  and  agreed  to  agreed  to  a  lesser 
amount  at  that  time. 

"Under  section  8341(h)(1)  of  title  5.  United 
States  Code,  [former  spouse]  is  awarded  the 
maximum  possible  former  spouse  survivor 
annuity  under  the  Civil  Service  Retirement 
System." 

f  702    A  ward  that  continues  the  pre-divorce 
survivor  annuity  benefits. 

Using  the  following  paragraph  will  award  a 
former  spouse  survivor  annuity  equal  to  the 
amount  that  the  former  spouse  would  have 
received  if  the  marriage  were  never 
terminated  by  divorce. 

"Under  section  8341(h)(1)  of  title  5,  United 
Slates  Code,  [Former  spouse]  is  awarded  a 
former  spouse  survivor  annuity  under  the 
-  Civil  Service  Retirement  System  in  the  same 
amount  to  which  [former  spouse]  would  have 
been  entitled  if  the  divorce  had  not 
occurred." 

f  703    A  ward  of  a  prorata  share. 

Using  the  following  paragraph  will  award 
the  former  spouse  a  prorata  share  of  the 
maximum  possible  survivor  annuity.  Prorata 
share  is  defined  in  S  838.922.  To  award  a 
prorata  share  the  court  order  must  state  the 
data  of  the  marriage.  Unless  the  court  order 
specifies  a  different  ending  dale,  the  marriage 
ends  for  computation  purposes  on  the  date 
that  the  court  order  is  filed  with  the  court 
clerk. 

"Under  section  8341(h)(1)  of  title  5,  United 
Stales  Code,  [former  spouse]  is  awarded  a 
former  spouse  survivor  annuity  under  the 
Civil  Service  Retirement  System.  The  amount 
of  the  former  spouse  survivor  annuity  will  be 
equal  to  a  prorata  share.  The  marriage  began 
on  [insert  date]." 


f704  A  ward  of  a  fixed  monthly  amount. 

Using  the  following  paragraph  will  award  a 
former  spouse  survivor  annuity  that  will  start 
at  the  amount  stated  in  the  order  when  the 
employee  or  retiree  dies,  unless  the  stated 
amount  exceeds  the  maximum  possible 
former  spouse  survivor  annuity.  If  the  amount 
stated  in  the  order  exceed  the  maximum 
possible  former  spouse  survivor  annuity,  the 
court  order  will  be  treated  as  awarding  the 
maximum.  After  payment  of  the  former 
spouse  survivor  annuity  has  begun,  COLA's    - 
will  be  applied  in  accordance  with  section 
838.735. 

"Under  section  8341(h)(1)  of  title  5,  United 
Slates  Code,  [former  spouse]  is  awarded  a 
former  spouse  survivor  annuity  under  the 
Civil  Service  Retirement  System.  The  amount 
of  the  former  spouse  survivor  annuity  will  be^ 
equal  to  $[insert  a  number]  per  month." 

f 705-710  [Reserved). 

f711  Award  of  a  percentage  or  fraction  of  the 
employee  annuity. 

Using  the  following  paragraph  will  award  a 
former  spouse  survivor  annuity  equal  to  the 
stated  percentage  or  fraction  of  the  employee 
annuity.  The  stated  percentage  or  fraction 
may  not  exceed  55  percent  under  CSRS  or  50 
percent  under  FERS. 

"Under  section  8341(h)(1)  of  title  5,  United 
Slates  Code,  [former  spouse)  is  awarded  a 
former  spouse  survivor  annuity  under  the 
Civil  Service  Retirement  System.  The  amount 
of  the  former  spouse  survivor  annuity  will  be 
equal  to  [insert  a  percentage  or  fraction] 
percent  of  the  [employee]'s  annuity." 

f712  A  ward  based  on  a  stated  formula  as  a 
share  of  employee  annuity. 

Using  the  following  paragraphs  will  award 
a  former  spouse  survivor  annuity  in  an  ^ 

amount  to  be  determined  by  applying  a 
stated  formula  to  employee  annuity.  The 
amount  of  the  fonner  spouse  survivor  annuity 
may  not  exceed  55  percent  of  the  employee 
annuity  under  CSRS  or  50  percent  under 
FERS.  The  formula  must  be  slated  in  the 
court  order  (including  a  court-approved 
property  settlement  agreement).  The  formula 
may  not  be  incorporated  by  reference  to  a 
statutory  provision  or  a  court  decision  in 
another  case.  If  the  court  order  uses  a 
formula,  the  court  order  must  include  any 
data  that  is  necessary  for  0PM  to  evaluate 
the  formula  unless  the  necessary  data  is 
contained  in  normal  0PM  files. 

"Under  section  8341(h)(1)  of  title  5,  United 
States  Code,  [former  spouse)  is  awarded  a 
former  spouse  survivor  annuity  under  the 
Civil  Service  Retirement  System.  The  amount 
of  the  former  spouse  survivor  annuity  will  be 
the  portion  of  the  [employee]'s  employee 
annuity  computed  as  follows: 

"(Insert  formula.]" 

f 713-720  [Reserved.) 

f721  A  ward  of  a  percentage  or  fraction  of  the 
maximum  survivor  annuity. 

Using  the  following  paragraph  will  award  a 
former  spouse  survivor  annuity  equal  to  the 
stated  percentage  or  fraction  of  the  maximum 
possible  survivor  annuity.  The  stated 
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percentage  or  fraction  may  not  exceed  100 
percent. 

"Under  section  8341(h)(1)  of  title  5,  United 
States  Code,  [fonner  spouse]  is  awarded  a 
former  spouse  survivor  annuity  under  the 
Civil  Service  Retirement  System.  The  amoimt 
of  the  fonner  spouse  turvtvor  anniiity  will  be 
equal  to  [insert  a  percentage  of  faction]  of 
the  maximum  possible  survivor  annuity. 

1722  A  ward  based  on  a  stated  formula  as  a 
share  of  maximum  survivor  annuity. 

Using  the  following  paragraphs  will  award 
a  former  spouse  survivor  annuity  based  on  a 
stated  formula  to  be  apph'ed  to  die  maximum 
possible  survivor  annuity.  The  fbrmnla  must 
be  stated  in  the  court  order  (including  a 
court-approved  property  settlement 
agreement).  The  formula  may  not  be 
incorporated  by  reference  to  a  statutory 
provision  or  a  court  decision  in  another  case. 
If  the  court  order  uses  a  formula,  the  court 
order  must  include  any  data  that  is  necessary 
for  0PM  to  evaluate  the  formula  unless  the 
necessary  data  is  contained  in  normal  OI^ 
files. 

"Under  section  8341(h)(1)  of  Utie  5,  United 
States  Code,  [former  spouse]  is  awarded  a 
former  spouse  survivor  annuity  under  the 
Civil  Service  Retirement  System.  The  amount 
of  the  former  spouse  survivor  annuity  %vill  be 
the  portion  of  the  raaximtmi  possible  survivor 
annuity  computed  as  follows: 

"(Insert  formal*.]'' 

f 723-750  [Reserved.] 

1751  Changing  amount  of  former  spouse 
survivor  based  on  remarriage  before 
retirement 

Using  the  foHowing  paragraph  will  award 
the  maximum  possible  fonner  spouse  ' 

survivor  annuity  unless  the  employee 
remarries  before  retirement  Upon  the 
employee's  remarriage  before  retirement  the 
amount  of  the  former  spouse  survivor  annuity 
changes  to  a  prorata  share.  The  maximum 
possible  and  proreta  share  are  used  as 
examples  only;  other  amounts  may  be 
substituted.  Similar  language  is  not 
acceptable  for  remarriages  after  retirement. 

"Under  section  8341(h)(1)  of  title  5,  United 
States  Code,  [former  spouse]  is  awarded  the 
maximum  possible  former  spouse  survivor 
annuity  under  the  Civil  Service  Retirement 
System  unless  (employee]  remarries  before 
retirement  If  (employee]  remarrie*  before 
retirement  under  sectim  8341(h)(1)  of  title  S. 
United  States  Code,  (fbmer  qninse]  is 
awarded  a  former  spouse  survivor  annuity 
under  the  Civil  Service  Retirement  System, 
The  amount  of  the  former  spouse  survivor 
annuity  will  be  equal  to  a  prorata  share.  The 
marriage  to  [former  spouse]  began  on  [insert 
date]." 

1752  Changing  amount  of  former  spouse 
survivor  annuity  based  on  remarriage  after 
retirement 

Using  the  following  paragraph  will  award 
the  maximum  possible  former  spouse 
survivor  aimuity  unless  the  employee 
remarries  after  retirement  and  elects  to 
provide  a  survivor  annuity  for  the  spouse 
acquired  after  retiremmt  Upon  the 
employee's  remarriage  after  retirement  and 
election  to  provide  a  survivor  annuity  for  the 


spouse  acquired  after  reUrenent.  the  amount 
of  the  former  spouse  survivor  annuity 
changes  to  a  prorata  share.  The  maximum 
possible  and  prorata  share  are  used  as 
examples  only;  other  amounts  may  be 
substituted  Ttue  diange  io  the  amount  of  the 
former  spouse  survivor  annuity  must  be 
triggered  by  the  election,  which  is  a  part  of 
normal  0PM  files,  rather  than  the  remarriage, 
which  is  not  documented  in  normal  0PM 
files. 

"Under  section  8341(h)(1)  of  title  5,  United 
States  Code,  (former  spouse]  is  awarded  the 
maximum  possible  fonner  spouse  survivor 
annuity  under  the  Civil  Service  Retirement 
System  unless  [employee]  elects  to  provide  a 
survivor  annuity  for  a  new  spouse  acquired 
after  retirement  If  [employee]  elects  to 
provide  a  survivor  annuity  to  a  new  spouse 
acquired  after  retirement  under  section 
8341(h)(1)  of  title  5,  United  States  Code, 
[former  spouse]  is  awarded  a  former  spouse 
survivor  annuity  under  the  Civil  Service 
Retirement  System.  The  amount  of  the  former 
spouse  survivor  annuity  will  be  equal  to  a 
prorata  share.  The  marriage  to  [former 
spouse]  began  on  [insert  date]." 

800  Seitee— Paying  the  Coet  ofe  Fonner 
Spouaa  SufviTor  Annuity    , 

A  court  order  awarding  a  former  spouse 
survivor  annuity  requires  that  the  employee 
annuity  be  reduced.  The  reduction  lowers  the 
gross  employee  annuity.  The  costs  associated 
with  providkig  the  former  spouse  survivor 
aimuity  nuat  be  paid  by  annuity  reduction. 
Under  aectioo  838.807,  if  the  former  spouse  is 
awarded  a  portion  of  the  employee  anbuity 
sufficient  to  pay  the  coat  associated  with 
providing  the  survivor  annuity,  the  former 
spouse's  share  may  be  reduced  to  pay  the 
cost. 

leoiCoats  to  be  paid  from  the  employee 
annuity. 

No  spcdal  provision  on  payment  of  the 
costs  asBOciated  with  providing  the  former 
spouse  sunrivor  annuity  is  neoeaaary  if  the 
court  intends  the  coat  to  be  taken  from  the 
emprajree  eimuity. 

802  Costs  to  be  paid  from  former  spouse's 
share  of  die  employee  annuity. 

Using  Ae  following  paragraph  will  award 
the  former  spouse  a  prorata  share  of  the 
employee  annuity  and  a  prorata  share  of  the 
maximum  poasiUe  survivor  annuity  and 
provide  that  the  cost  associated  with  the 
survivor  annuity  be  deducted  from  the  former 
spouse's  share  of  the  employee  annuity. 
F^rata  share  and  self-only  annuity  are  used 
as  examples  only;  aoothar  amousit  or  type  of 
annuity  may  be  substituted. 

"(Employee)  is  (or  will  be)  eligible  for 
retirement  benefits  under  the  (^ti  Service 
Retirement  System  based  on  en^tloyaaent 
with  the  United  States  Government  (Former 
spouse]  is  entitled  to  ■  prorata  share  of 
(employce]'s  self-only  monthly  aiuiuity  uiuler 
the  Civil  Service  Retireosent  System.  [Former 
spouse]'s  share  of  (employee)'s  employee 
annuity  vrill  be  reduced  by  tlw  amount  of  the 
costs  associated  with  providing  the  former 
spouse  survivor  annuity  awarded  in  the  next 
paragraph.  The  marriage  began  on  (insert 
date).  The  United  Sutes  Office  of  Personnel 


Management  is  cfirected  to  pay  (former 
spouse]'s  share  directly  to  (fonner  spouse]." 
"Under  section  8341(h)(1)  of  title  5,  United 
States  Code,  [former  spouse]  is  awarded  a 
former  spouae  survivor  annuity  under  the 
Civil  Service  Retirement  System.  The  amount 
of  the  fonner  ^>ouse  survivor  annuity  will  be 
equal  to  a  prorata  share. 

900  Series    Refunds  of  Employee 
ContributioQS 

Court  orders  that  award  a  former  spouse 
survivor  annuity  based  on  the  service  of  an 
employee  who  is'not  then  eKgible  to  retire 
should  include  an  additional  parapaph 
containing  instructions  that  tell  OPM  what  to 
do  if  the  employee  requests  a  refund  of 
employee  contributions  before  becoming 
eligible  to  retire.  The  court  order  may  award 
the  former  spouse  a  portion  of  the  refund  of 
employee  contributions  or  bar  payment  of  the 
refund  of  employee  contributions. 

1901  Barring  Payment  of  a  refund  of 
employee  contributions 

Using  the  following  paragraph  will  bar 
payment  of  the  refund  of  employee 
contributions  if  payment  of  the  refund  of 
employee  contributions  would  extinguish  the 
former  spouse's  entitlement  to  a  former 
spouse  survivor  emuity. 

The  United  Stales  Office  of  Personnel 
Management  is  directed  not  to  pay 
(employee]  a  refund  of  employee 
contributions." 

1902  Dividing  a  refund  of  employee 
contributions. 

Using  the  following  paragraph  will  allow 
the  refimd  of  enqsloyee  contributions  to  be 
paid  but  will  award  a  prorata  share  of  the 
refund  of  employee  contributions  to  the 
former  spouse.  "The  award  of  a  prorata  share 
is  used  only  as  an  example;  the  court  order 
could  provide  another  fraction,  percentafs,  or 
fonnula.  or  a  fixed  amount  A  refund  of 
en4>k>yee  contributions  voids  the  employee's 
rights  to  an  employee  annuity  unless  the 
employee  is  reemployed  under  the  retirement 
system.  Payment  of  die  refund  of  employee 
contributions  will  also  extinguish  the  former 
spouse'  right  to  a  court-ordered  portion  of  an 
employee  annuity  or  a  former  spouse 
survivor  annuity  unless  the  employee  is 
reemployed  and  reestablishes  title  to  aimuity 
benefits. 

"If  [employee)  becomes  eligible  and  entlict 
for  a  refund  of  employee  contributions, 
(former  spouse]  is  entitled  to  a  probata  share 
of  the  refund  of  employee  contribtmons.  The 
marriage  began  on  (inaeri  date).  The  United 
States  O^ice  of  Personnel  Management  is 
directed  to  pay  [former  spouse]'s  share 
directly  to  (former  spouse)." 

2.  Subpart  Q  of  part  831  consisting  of 
{{  831.1701  throu^  831.1718  and 
appendices  A  and  B  are  redesignated  at 
subpart  f  of  part  838.  SS  838.1001 
through  838.1018  and  appendices  A  and 
B  of  subpart ),  respectively. 

3.  Newly  redesignated  S  838.1001  is 
removed  and  reserved:  newly 
redesignated  i  838.1010  is  removed;  and 
§  831.2009  is  redesi^ated  as  §  B38.1010. 
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4.  In  newly  redesignated  S  838.1002. 
paragraphs  (c]  and  (d)  are  revised  to 
read  as  follows: 

9838.1002    Rtlation  to  other  regulations. 
«        •        •        •        »  I 

(c)  Subpart  F  of  part  831  of  this ' 
chapter,  subpart  F  of  part  842  of  this 


§838.1012   Death  of  ttie  former  spouse. 

(a)  Unless  the  qualifying  court  order 
expressly  provides  otherwise,  the  former 
spouse's  share  of  employee  retirement 
benefits  terminates  on  the  last  day  of 
the  month  before  the  death  of  the  former 
spouse,  and  the  former  spouse's  share  of 


tZ:  :&«  sr/r.  «?s  Mf^ri" ''"'™"' "-""" """' '° 


chapter  contain  information  about 
entitlement  to  survivor  annuities. 
(d)  Subpart  T  of  part  831  of  this 
chapter  and  subpart  B  of  part  843  of  this 
chapter  contain  information  about 
entitlement  to  lump-sum  death  benefits. 

5.  Newly  redesignated  S  838.1012  is 
revised  to  read  as  follows:  I 


the  retiree. 

(b)  Except  as  otherwise  provided  in 
this  subpart.  0PM  will  honor  a 
qualifying  court  order  or  an  amended 
qualifying  court  order  that  directs  0PM 
to  pay.  after  the  death  of  the  former 
spouse,  the  former  spouse's  share  of  the 
employee  annuity  to — 

(1)  The  court: 


Section 


838.1003... 
838.1004.. 
838.1004.. 
838.1008- 
838.1008.. 
838.1007.. 
838.1007.. 
838.1007.. 
838.1007.. 
838.1007.. 
838.1007.. 
838.1007.. 
838.1007.. 


83A.1008.. 
838.1009... 


838.1010- 
838.1010- 
838.1011- 
838.1011- 
838.1016.. 


Paragraph 


"Qualifying  cotjtt  order" . 

(c)(1M<) 

{cH^m 

(b) 

(dM2) 

(■Ml) 

(aHi) 

(a)(2) 

(•)(2) 

(aN3) 

(■)(3) 

(a)(3) 

(b) : 

(aMD ~ 

(b) 

(•)■ 


AppamjH  A  to  aubpart  J- 
f^VOmOK  A  to  subpart  J.. 
AppandbAtoaubpartJ. 
Appandh  A  to  aubpart  J.- 
Appandbi  A  to  aubpart  J- 
AppandbiAtoatibpartJ-. 
Appandx  A  to  aubpart  J- 
Appendh  A  to  aubpart  J.- 


immi) 

(•H3) 

nbwm- 

(a) 

IA2.. 


I.C.I.. 

I.F 

II.C- 
II.E..- 
V.O.- 
VI.B.. 
in.6... 


831.1704.. 

831.1709.- 

831.1708.- 

831.1708.- 

831.1705.- 

831.1705.- 

831.1706.- 

831.1705.- 

831.1704... 

831.1705... 

631.1706.. 

831.1704- 

831.1708.. 

831.1708- 

831.1706- 

831.1705- 

831.1705- 


831.1705.. 
831.1705- 


(2)  An  officer  of  the  court  acting  as  a 
fiduciary; 

(3)  The  estate  of  the  former  spouse;  or 

(4)  One  or  more  of  the  retiree's 
children  as  defined  in  section  8341(a)(4) 
or  section  8441(4)  of  title  5.  United    • 
States  Code. 

§§  838.1003, 838.1004, 838.1006, 838.1007. 
838.1009. 838.1010. 838.1011, 838.1016 
Appendix  A  to  Subpart  J.  Appendix  B  to 
Subpart  J    [Amended] 

8.  In  the  list  below,  for  each  section 
and  paragraph  indicated  in  the  left  two 
columns,  remove  the  sectiop  reference 
indicated  in  the  third  column  where  it 
appears  in  the  paragraph,  and  add  the 
reference  indicated  in  the  fourth  column: 


Ramova 


Add 


831.1706 

5305 

e31.1704(b) 

Subpart  Oof  part  831 
831.1703- 


831.1703. 

831.1704(b)..- 
831.1704(b)..- 
831.1704(b).... 


838.1004. 

838.1009. 

8381008. 

8381008. 

838.1005. 

838.1005. 

838.1006. 

838.1005. 

836.1004. 

838.1005. 

838.1006. 

838.1004. 

838.1006. 

838.1008. 

638.1006. 

838.1005. 

836.1005. 

838.1005. 

838.1005. 

838.1006. 

5303. 

e38.1004(b). 

Subp«tJolpart838. 

838.1003. 

838.1003. 

838.1004(b). 

8381004(b). 

838.1004(b). 


UMI 


H  Mt-IOOa.  tSt-IOOS,  •38.1006. 838.1007. 
•38.100i,  838.1010, 838.1016    [Amended] 

7.  In  the  list  below,  for  each  section 
and  paragraph  indicated  in  the  left  two 
columns,  add  the  words  "of  this 
chapter"  after  the  section  reference 
indicated  in  the  third  column  where  it 
appears  in  the  paragraph: 


Section 


Paragraph 


636.1002.-. 
836.1002..- 
838.1003..- 


838.1006.. 
838.1006.. 
838.1007.. 
838.1009. 
838.1010. 
838.1010. 


(b) 

(0) - 

"Formef 


Section 


631.106. 
831.109. 
831.603. 


631.614. 

831.607. 

831.109. 

831.109. 

631.2007(C). 

631.603. 


Section 


636.1016.. 


Paragraph 


(a)- 


Section 


831.614. 


PART  831-RETIREMENT 

Subpart  F— Survivor  Benefits 

8.  The  authority  citation  for  part  831 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8347: 1 831.102  also 
issued  under  5  U.S.C.  8334:  i  831.106  also 
issued  under  5  U.S.C.  552a;  8  831.108  also 
issued  under  5  U.S.C.  8336(d)(2):  |  831.204 
also  issued  under  sec.  7202(ni)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990. 
Public  Law  101-506;  |  831.303  also  issued 
under  sec.  7001(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Public  Law  101- 
508;  {  831.502  also  issued  under  5  U.S.C.  8337; 
.  1 831.502  also  issued  under  sec.  1(3),  EG. 


11228. 3  CFR 1964-1965  Comp.;  i  831.621  alSo 
issued  under  sec.  201(d)  of  the  Federal 
Employees  BenefiU  Improvement  Act  of  1986. 
Public  Law  99-251;  subpart  S  also  issued 
under  5  U.SC.  8345(k);  subpart  V  also  issued 
under  5  U.S.C.  8343a  and  sec  6001;  Public 
Law  100-203;  1 831.2203  also  issued  under 
sec  7001(a)(4)  of  the  Omnibus  Budget 
Re'conciiiation  Act  of  199a  Public  Law  101- 
508. 

9.  In  section  831.603.  the  definition  of 
"qualifying  court  order"  is  revised  to 
read  as  follows: 

{831.603   Definitions.  ^ 

•       •       •        •       • 

Qualifying  court  Order  means  a  court 
order  that  awards  a  former  spouse 
annuity  and  that  satisfies  the 
requirements  of  section  8341(hj  of  title  5, 
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United  States  Code,  for  awarding  a 
former  spouse  annuity. 


Subpart  Q— {Removed  and  reserved] 

10.  The  heading  for  subpart  Q  "Court 
Orders  Affecting  Retirement  Benefits"  of 
part  831  is  removed  and  the  subpart  is 
reserved. 

Subpart  V— Alternative  Forms  of 
Annuity 

11.  In  §  831.2203.  paragraph  (b)  is 
revised  to  read  as  follows: 

S  831.2203    EHgibHNy. 
***** 

(b)  An  employee  or  Member  who,  at 
the  time  of  retirement  has  a  former 
spouse  who  is  entitled  to  a  portion  of  the 
employee's  or  Member's  retirement 
benefits  or  a  former  spouse  annuity 
under  a  court  order  acceptable  for 
processing  as  defined  by  §  838.103  of 
this  chapter  may  not  elect  an  alternative 
form  of  annuity. 


PART  841-FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM-QENERAL 
ADMINISTRATION 

12.  The  authority  citation  for  part  841 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8461;  Section  841.106 
also  issued  under  S  U.S.C.  552a;  Subpart  D 
also  issued  under  5  U.S.C.  8423;  Section 
841.504  also  Issued  under  5  U.S.C.  8422; 
Section  841.507  also  issued  under  section  505 
of  Pub'.  L  99-335;  Subpart  ]  also  issued  under 
5  U.S.C.  8469. 

» 

Subpart  H— Waiver  of  Benefits 

13.  In  S  841.802,  the  definition  of 
"qualifying  court  order"  is  revised,  to 
read  as  follows: 


S841J02    DtfMtlont. 

Qualifying  court  order  means  a  court 
order  acceptable  for  processing  as 
defined  in  section  838.103  of  this 
chapter.  ' 


Subpart  I— Court  Orders  Affecting 
Retirement  Benefits 

14.  Subpart  I  of  part  841  is  removed 
and  reserved. 

PART  842-FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

15.  The  authority  citation  for  part  842 
continues  to  read  as  follows; 

Authority:  5  U.S.C.  8461(g);  Sections  842.104 
and  842.106  also  issued  under  5  U.S.C. 
6461(n];  Section  842.105  also  issued  under  5 
U.S.C.  8402(c)(l];  Section  842.106  also  issued 
under  section  7202(in](2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub.  L. 
101-508:  Sections  842.604  and  842.611  also 
issued  under  5  U.S.C.  6417;  Section  842.607 
also  issued  under  5  U.S.C.  8416  and  8417; 
section  842.614  also  issued  under  5  U.S.C. 
8419;  section  842.615  also  issued  under  5 
U.S.C.  8418;  section  842.707  also  issued  under 
section  6001  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L 100-203; 
section  842.708  also  issued  under  section  4005 
of  tlie  Gn'inibus  Budget  Reconciliation  Act  of 
1989,  Pub.  L 101-239  and  section  7001  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990, 
Pub.  L  101-508;  Subpart  H  also  issued  under 
5  U.S.C.  1104. 

Subpart  F— Survivor  Elections 

16.  In  S  842.602,  the  definition  of 
"qualifying  court  order"  is  revised  to 
read  as  follows: 

5842.602   Definitions. 


Qualifying  court  order  means  a  court 
order  that  awards  a  former  spouse 
annuity  and  that  satisfies  the 


requirements  of  section  8445  of  title  5, 
United  States  Code,  for  awarding  a 
former  spouse  annuity. 


Subpart  Q—Altematlve  Forms  Of 
Annuity 

17.  In  §  842.703,  paragraph  (b)  is 
revised  to  read  as  follows: 

S  842.703    EiigitMttty.         ^ 


(b)  An  employee  or  Member  who,  at 
the  time  of  retirement  has  a  former 
spouse  who  is  entitled  to  a  portion  of  the 
employee's  or  Member's  retirement 
benefits  or  a  former  spouse  annuity 
under  a  court  order  acceptable  for 
processing  as  defined  by  S  838.103  of 
this  chapter  may  not  elect  an  alternative 
form  of  annuity. 


PART  843-FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM-DEATH 
BENEFITS  AND  EMPLOYEE  REFUNDS 

18.  The  authority  citation  for  part  843 
continues  to  read  as  follows: 

Authority:  S  U.S.C  8461;  Sections  843.205. 
843.208,  and  843.209  also  issued  under  5 
U.S.C.  8424;  Section  843.309  also  issued  under 
5  U.S.C.  8442:  Section  843.406  also  issued 
under  5  U.S.C.  8441. 

19.  In  i  843.102,  the  definition  of 
"qualifying  court  order"  is  revised  to 
read  as  follows: 

S  843.102   Deflnittons. 


Qualifying  court  order  means  a  court 
order  that  awards  a  former  spouse 
annuify  and  that  satisfies  the 
requirements  of  section  8445  of  tide  5. 
United  States  Code,  for  awarding  a 
former  spouse  annuify. 
•       •       •       •       • 

[FR  Doc.  01-31161  Filed  12-31-81: 8:45  am] 
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DEPARTMENT  OF  EDUCATION 

OemonstratkHrProjects  for  th« 
Integration  of  Vocational  and 
Academic  Learning  Program  (Model 
Tect>-Prep  Education  Projects) 

agency:  Department  of  Education. 
ACTKNC  Notice  of  proposed  priority, 
selection  criteria,  and  other 
requirements  for  grants  to  be  made  in 
Rscal  year  1992. 

summary:  The  Secretary  proposes  to 
establish  a  priority  for  a  grant 
competition  for  awards  to  be  made  in 
Fiscal  Year  (FY)  1992  using  funds 
appropriated  in  FY  1991  under  the 
Demonstration  Projects  for  the 
Integration  of  Vocational  and  Academic 
Learning  Program,  authorized  by  section 
420  of  the  Carl  D.  Perkins  Vocational 
and  Applied  Technology  Education  Act 
(Perkins  Act),  as  added  by  Public  Law 
101-392. 104  Stat.  753  (1990).  Under  the 
proposed  absolute  priority,  funds  for  the 
competition  would  be  reserved 
absolutely  for  applications  proposing  to 
demonstrate  model  tech-prep  education 
programs.  The  proposed  projects  would 
have  to  be  based  on  successfully 
designed,  established,  and  operating 
tech-prep  education  programs  that 
integrate  vocational  and  academic 
learning  and  that  would  serve  as  models 
for  programs  to  be  developed  under  the 
Slate-Administered  Tech-Prep 
Education  Program.  The  Secretarj'  also 
proposes  to  prohibit  the  use  ofFederal 
funds  received  under  this  program  for 
equipment.  Lastly,  the  Secretary 
proposes  other  requirements  and  new 
selection  criteria  for  evaluating 
applications  submitted  for  this 
competition  only. 

DATES:  Comments  must  be  received  on 
or  before  February  3. 1992. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Richard  F.  DiCola.  U.S. 
Departmernt  of  Education.  400  Maryla.nd 
Avenue,  SW.,  room  4512-MES, 
Washington,  DC  20202-7242. 
FOR  nmTHER  INFORMATION  CONTACT: 
Richard  F.  DiCola.  Telephone:  202-732- 
2370.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington.  DC.  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time). 
SUPPLEMENTARY  INFORMATION:  Section 
420  of  the  Perkins  Act  provides  for  the 
development,  implementation,  and 
operation  of  programs  using  different 
models  of  curricula  that  integrate 
vocational  and  academic  learning.  One 
area  in  which  the  integration  of 


vocational  and  academic  learning  is 
vital  to  the  success  of  projects  is  tedi- 
prep  education.  The  Perkins  Act 
requires  projects  funded  under  the 
State-Administered  Tech-Prep 
Education  Program  (title  III,  part  E  of  the 
Perkins  Act)  to  provide  technical 
preparation  in  a  particular  field  and  to 
"build  student  competence  in 
mathematics,  science,  and 
communications  (including  through 
applied  academics)  through  a  sequential 
course  of  study  *  *  *."  Moreover,  the 
widespread  interest  in.  and  need  for, 
integrating  vocational  and  academic 
learning  and  in  tech-prep  education 
support  establishing  a  priority  for  tech- 
prep  education  programs  under  the 
Demonstration  Projects  for  the 
Integration  of  Vocational  and  Academic 
Learning  Program  in  order  to  provide 
meaningful  direction,  resources,  and 
expertise  to  others  wanting  to  replicate 
these  models. 

The  Secretary  wishes  to  highlight  for 
potential  applicants  that  this  priority 
would  also  help  further  the  purposes  of 
AMERICA  2000,  the  Presidents 
education  strategy  to  help  America 
move  itself  toward  the  National 
Education  Goals.  The  integration  of 
vocational  and  academic  learning  in 
tech-prep  education  projects  will 
directly  support  National  Education 
Goal  5— ensuring  that  every  adult 
American  will  be  literate  and  possess 
the  knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship.  The  integration  of 
vocational  and  academic  learning  also 
can  contribute  to  the  President's 
objective — as  stated  in  Track  III  of  the 
AMERICA  200a8trategy  {' Transforming 
America  into  'A  Nation  of  Students' ") — 
of  reviewing  current  Federal  job  training 
"efforts  and  identifying  successful  ways 
of  motivating  and  enabling  individuals 
to  receive  the  comprehensive  services, 
education,  and  skills  necessary  to 
achieve  economic  independence. 

Background  on  Tech-Prep  Program 

Under  the  State-Administered  Tech- 
Prep  Education  Program  authorized  by 
title  III.  part  E,  of  the  Pejkins  Act.  the 
States  will  award  grants  to  consortia  of 
local  educational  agencies  and 
postsecondary  educational  institutions 
to  develop  and  operate  tech-prep 
education  programs.  Congress 
appropriated  $63,434,000  for  use  in  FY  ' 
1992  for  this  purpose. 

Section  347(1)  of  the  Perkins  Act 
defines  a  "tech-prep  education 
program,"  for  purposes  of  the  State- 
administered  program,  as  a  combined 
secondary  and  postsecondary  program 
that— 


(a)  Leads  to  an  associate  degree  or 
two-year  certificate; 

(b)  Provides  technical  preparation  in 
at  least  one  field  of  engineering 
technology,  applied  science,  mechanical, 
industrial,  or  practical  art  or  trade,  or 
agriculture,  health,  or  business; 

(c)  Builds  student  competence  in 
mathematics,  science,  and 
communications  (including  through 
applied  academics)  through  a  sequential 
course  of  study;  and 

(d)  Leads  to  placement  in 
employment. 

The  local  projects  funded  under  the 
State-Administered  Tech-Prep 
Education  Program  are  intended  to  be 
developmental  in  nature,  with  each  local 
project  being  authorized  to  acquire,  as 
part  of  its  planning  activities,  technical 
assistance  from  State  or  local  entities 
that  have  successfully  designed, 
established,  and  operated  tech-prep 
education  programs. 

Projects  Demonstrating  the  Integration 
of  Vocational  and  Academic  Learning  in 
Tech-Prep 

The  purpose  of  this  proposed  priority 
notice,  which  would  fund  federally 
administered  tech-prep  demonstration 
projects,  is  to  provide  for  evaluations  of 
the  funded  projects,  and  for  models  and 
other  forms  of  assistance  for  the  local 
projects  funded  under  the  State- 
administered  program  as  well  as  for 
other  localities  that  may  not  receive 
these  funds.  Unlike  State  and  locally 
funded  projects,  which  will  be  primarily 
developmental  in  nature,  the  projects 
funded  under  this  proposed  priority 
would: 

•  Be  based  on  existing  programs  that 
demonstrate  success  through  evidence 
of  student  achievement,  completion  and 
placement  rates: 

•  Conduct  rigorous  evaluation 
activities  which  may  include  refining 
existing  data  or  collecting  additional 
data  to  yield  results  that  can  be 
submitted  to  the  Secretary  for  review  by 
the  Department's  Program  Effectiveness 
Panel; 

•  Demonstrate  curricula  and  courses 
that  integrate  vocational  and  academic 
learning;  and 

•  Provide  resources,  materials, 
technical  assistance,  inservice  training, 
and  other  forms  of  professional 
development  to  help  others  replicate 
successful  tech-prep  education 
programs. 

Pursuant  to  section  420  of  the  Perkins 
Act,  the  model  tech-prep  education 
projects  that  are  funded  under  this 
competition  must  demonstrate  programs 
using  different  models  of  curricula  that 
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integrate  vocational  and  academic 
learning  by — 

(1)  Designing  integrated  curricola  and 
courses: 

t2)  Providing  inservice  training  for 
teachers  and  administrators  in 
integrated  curricula;  and 

(3)  Disseminating  information 
regarding  effective  integrative  strategies 
to  other  school  districts  through  the 
National  Diffusion  Network  (NDN) 
established  under  section  1562  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended. 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Fadtrai 
Register.  The  final  priority  will  be 
determined  by  responses  to  dtis  notice. 
available  funds,  and  other 
considerations  of  the  Department 
Funding  of  particular  proiects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priority,  and  the  quality  c^ 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  subject 
to  meeting  applicable  rulemaking  ' 
requirements,  nor  does  it  limit  the 
Secretary  to  funding  only  this  priority. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  apf>licatioos.  A  notion  inviting 
applications  under  this  competitioa  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  the  notice  of 
final  priority. 

Absolute  Priority 

Under  34  CFR  75.ia5(c)(3),  the 
Secretary  proposes  to  give  an  absdute 
preference  to  appbcationa  that  meet  the 
following  priority.  In  order  to  provide 
modds  for  programs  to  be  developed 
and  funded  under  the  State- 
Administered  Tedi-Prep  Education 
lYogram  (title  UI.  part  E  of  the  Perkins 
Act),  the  Secretary  |Ht^>oses  to  fond 
under  this  onnpetition  only  applications 
that  demonstrate  teck-pcep  edocation 
programs,  as  defined  in  section  347  of 
the  Perkins  Act.  that— 

(a)  Are  based  on  successfully 
designed,  established,  and  operating 
tech-prep  education  programs;  and 

(b)  Meet  the  requirements  for  funding 
under  Title  lU-E  of  the  Perkins  Act. 

In  order  to  be  funded  under  title  Ul-E 
of  the  Periuns  Act,  a  lecb-prep  program 
must — 

(1)  Be  carried  out  under  an 
articulation  agreement  between  the 
secondary  and  postsecondary 
participants  in  the  pro)ect  Articulation 
agreement  means  a  commitment  to  ■ 
program  desi^ied  to  provide  studoits 
with  a  nonduplicative  sequence  of 
progressive  achievement  leading  to 
competencies  in  a  lecb-prep  education 
program; 


(2)  Consist  (rf' the  two  years  (rf 
secondary  school  preceding  graduation 
and  two  years  of  higher  education,  or  an 
apprentice^ip  pro^sm  of  at  least  two 
years  following  secondary  instruction, 
with  a  common  core  of  required 
proficiency  in  mathematics,  science, 
communications,  and  technologies 
designed  to  lead  to  an  associate  arts 
degree  or  certificate  in  a  specific  career 
field: 

(3)  Include  the  development  ot  tedi- 
prep  education  program  curricula 
appropriate  to  the  needs  of  the 
secondary  and  postsecondary 
partidpants; 

(4)  Include  inservice  training  for 
teachers  that — 

(A)  Is  designed  to  train  teachers  to 
effectively  implement  tech-prep 
education  curricula; 

(B)  Provides  for  joint  training  for 
teachers  from  all  secondary  and 
postsecondary  participants;  and 

(C)  May  provide  this  training  in 
weekend,  evening,  and  summer 
sessions,  institutes,  or  woritdtops; 

(5)  Include  training  programs  for 
counselors  designed  to  enable 
counselors  to  more  effectively — 

(A)  Recruit  students  for  ted»-prep 
education  programs; 

(B)  Ennire  that  these  studmts 
successfully  con^»lete  the  programs;  and 

(C)  Ensure  that  these  students  are 
placed  in  appropriate  employment; 

(6]  Provide  equal  access  to  the  full 
range  of  technical  preparation  programs 
to  individuals  who  are  members  of 
special  populations,  including  the 
development  of  tech-prep  education 
program  services  appropriate  to  the 
needs  of  such  indivikhiais;  and 

[7]  Provide  for  preparatory  services 
which  assist  all  participants  in  the 
programs. 

Required  Activities 

The  Secretary  further  proposes  io 
require  that  any  project  funded  under 
this  competition  most — 

(a)  Disseminate  its  results  in  a  manner 
designed  to  provide  information  on 
integration  of  vocational  and  academic 
learning  to  improve  the  training  of 
teachers,  othm  instmcticmai  personnel, 
counselors,  and  administrators  who  are 
needed  to  carry  out  tech-prep  programs; 

(b)  Provide  resources,  materials, 
technical  assistance,  inservice  training, 
and  other  forms  oi  professional 
development  to  help  others  repbcAe 
successful  tedi-prep  edocatimi 
programs; 

(c)  Provide,  and  budget  for.  an 
independent  evaluation  (tf  grant 
activities.  The  evaluation  must — 

(1)  Include  activities  daring  die 
formative  stages  of  the  project  to  he^ 


guide  and  improve  the  project  as  well 
as  a  summative  evahntion  that  includes 
recommendatiom  for  repHca  ting  project 
activities  and  results; 

(2)  Be  based  on  student  achievement 
completion,  and  placement  rates,  and 
the  effectiveness  of  disseminating 
information  and  materials  produced  by  ' 
the  project  to  appropriate  audiences; 
and 

(3)  Provide  a  summary  of  evaluation 
activities  and  results  that  the  grantee 
shall  submit  to  the  Secretary  for  review 
by  the  Department's  Program 
Effectiveness  Panel;  and 

(e)  Expend  no  Federal  fimds  received 
under  this  program  for  equipment  as 
defined  in  34  CFR  74.132  and  80.32. 

Criteria  for  Evaluot'ng  Appiicatioas 

For  the  FY  1992  grant  competition 
under  the  Demonstration  Ptt>jects  for  the 
Integration  of  Vocational  and  Academic 
Learning  Program  (Model  Tech-Prep 
Education  Projects],  the  Secretary 
proposes  to  use  the  following  selection 
criteria  and  to  assign  points  to  the 
selection  criteria  as  indicated: 

(a)  Program  factors.  (15  points)  The 
Secretary  reviews  each  application  to 
assess  the  quality  of  the  proposed 
project,  including — 

(1)  The  extent  to  which  the  project 
provides  a  model  for  programs  to  be 
funded  under  the  State-Administered 
Tech-Prep  Education  Program; 

(2)  The  extent  to  which  the  project 
involves  creative  or  innovative  methods 
for  integrating  vocational  and  academic 
learning; 

(3)  The  extent  to  which  the  project 
will  serve — 

(i)  Individuals  who  are  members  t>f 
special  popiilations; 

(ii)  Vocational  studtfits  nt  secondary 
schools  and  at  post  secondary 
institutions; 

(iii)  Individuals  euoUcd  in  adult 
programs;  or  " 

(iv)  Single  parents,  diqiiaced 
homemakers,  and  single  pregiMnt 
women. 

(b)  Educational  significance.  (IS 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  an^icant — 

(1)  Bases  the  proposed  psoject  on 
successfully  designed,  estabbsfaed.  and 
currently  operating  model  tednn^ 
education  programs  that  include 
components  similar  to  the  oomponents 
reqidred  by  this  program,  as  evidenced 
by  empirical  data  from  those  programs 
in  such  factors  as — 

(i)  Student  performance  and 
aciitievcmeDt; 

(ii)  Hi^  school  graduation; 
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(iii)  Successful  transfer  of  students  to 
a  variety  of  postsecondary  education 
programs  at  the  completion  of  the  tech- 
prep  education  program;  and 

(iv)  Placement  of  students  in  jobs, 
including  military  service,  at  the 
completion  of  the  tech-prep  education 
program; 

(2)  Proposes  project  objectives  that 
contribute  to  the  improvement  of 
education:  and  J 

(3)  Proposes  to  use  unique  and! 
innovative  techniques  that  address  the 
need  to  integrate  vocational  and 
academic  learning,  and  produce  benefits 
that  are  of  national  significance. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  project  design, 
especially  the  establishment  of 
measurable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project  over  the  award  period; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  appUcant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age.  or  disability. 

(d)  Evaluation  plan.  (15  points]  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Carries  out  the  requirements  for  an 
independent  evaluation;  i 

(2)  Is  clearly  explained  and  is| 
appropriate  to  the  project; 

(3)  To  the  extent  possible,  is  abjective 
and  will  produce  data  that  are  ! 
quantifiable; 

(4]  Includes  quality  measures  to 
assess  the  effectiveness  of  the 
curriculum  developed  by  the  project; 

(5)  Identifies  expected  outcomes  of  the 
participants  and  how  those  outcomes 
will  be  measured; 

(6)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results; 

(7)  Will  provide  a  comparison 
between  intended  and  observed  results, 
and  lead  to  the  demonstration  of  a  clear 
link  between  the  observed  results  and 
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the  specific  treatment  of  project 
participants;  and 

(6)  Will  yield  results  that  can  be 
summarized  and  submitted  to  the 
Secretary  for  review  by  the 
Department's  Program  Effectiveness 
Panel. 

(e)  Demonstration  and  dissemination. 
(15  points)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  effectiveness  and  efficiency  of  the 
plan  for  demonstrating  and 
disseminating  information  about  project 
activities  and  results  throughout  the 
project  period,  including — 

(1)  High  quality  in  the  design  of  the 
dissemination  plan  and  procedures  for 
evaluating  the  effectiveness  of  the 
dissemination  plan; 

(2)  Identification  of  the  audience  to 
which  the  project  activities  will  be 
disseminated  and  provisions  for 
publicizing  the  project  at  the  local.  State, 
and  national  levels  by  conducting,  or 
delivering  presentations  at,  conferences, 
workshops,  and  other  professional 
meetings  and  by  preparing  materials  for 
journal  articles,  newsletters,  and 
brochures; 

(3)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
these  methods  and  techniques,  such  as 
by  inviting  them  to  observe  project 
activities; 

(4)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available;  and 

(5)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
methods,  approaches,  and  techniques 
developed  by  the  project. 

(f)  Key  personnel.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (f){l){i)  and  (>')  of  this 
section  will  commit  to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (f)(l)(i) 


and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 
fields  related  to  the  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  of  key 
'  personnel  that  pertain  to  the  quality  of 
the  project. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  budget — 

(1)  Is  cost  effective  and  adequate  to 
support  the  project  activities; 

(2)  Contains  costs  that  are  reasonable 
and  necessary  in  relation  to  the 
objectives  of  the  project:  and 

(3)  Proposes  using  non-Federal 
resources  available  from  appropriate 
employment,  training,  and  education 
agencies  in  the  State  to  provide  project 
services  and  activities  and  to  acquire 
project  equipment  and  facilities,  to 
ensure  that  funds  awarded  under  this 
part  are  used  to  provide  instructional 
services. 

[h]  Adequacy  of  resources  and 
commitment.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  plans  to  devote 
adequate  resources  to  the  project.  The 
Secretary  considers  the  extent  to 
which — 

(i)  The  facilities  that  the  applicanf 
plans  to  use  are  adequate:  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(2)  The  Secretary  reviews  each 
application  to  determine  the 
commitment  to  the  project,  including 
whether  the — 

(i)  Uses  of  non-Federal  resources  are 
adequate  to  provide  project  services  and 
activities,  especially  resources  of 
community  organizations  and  State  and 
local  educational  agencies;  and 

(ii)  Applicant  has  the  capacity  to 
continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  under 
this  part  ends. 

Paperwork  Reduction  Act  of  1980 

This  proposed  priority  contains 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  the 
proposed  priority  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review.  (44  U.S.C.  3504(h)) 

This  proposed  priority  would  affect 
the  following  types  of  entities  eligible  to 
apply  for  a  grant  under  this  program: 
Institutions  of  higher  education,  area 
vocational  education  schools,  State 
boards  of  vocational  education,  public 
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or  private  nonprofit  organizations,  and 
any  combination  of  these  types  of 
entities.  The  Secretary  needs  this 
information  to  determine  whether 
proposed  projects  are  likely  to  meet 
identiHed  national  needs.  Annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  90 
hours  per  response  for  one  hundred  fifty 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of     . . 
Information  and  Regulatory  Affairs. 
0MB,  room  3002.  New  Executive  Office 
Building,  Washington,  DC  20503; 
Atten'ion:  Daniel  J.  Chenok: 


Intergovemmentol  Review 

This  program  is  subjectto  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  (a)  the  proposed  absolute 


priority,  (b)  the  proposed  selection 
criteria,  and  the  other  requirements. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period  in  room  4512,  Switzer 
Building,  330  C  Street,  SW.,  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Program  Authority:  20  U.S.C.  2420. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.248  Demonstration  Projects  for  the 
Integration  of  Vocational  and  Academic 
Learning  Program) 

Dated:  September  19, 1991. 
Lamar  Alexander. 
Secretary  of  Education. 
[PR  Doc.  91-31254  Filed  12-31-91;  B:45  am] 
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DEPARTHENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affair*  | 

Training  and  Technical  Asaistance 
Grant  and  Planning  Grant  Program* 

December  26. 1991. 

AGENCr.  Bureau  of  Indian  Affairs. 
Interior.                               .       | 
ACnOM:  Notice  of  availability  of 
discretionary  grant  funds  for  federally 
recognized  Indian  tribes. 

SUNNIARV:  The  Bureau  of  Indian  Affairs 
invites  applications  from  Indian  tribes 
within  the  contiguous  48  United  States 
and  Alaska,  for  two  (2)  separate  grant 
programs.  The  purposes  of  these  grant 
programs  are:  (1)  To  allow  tribes  to 
address  governmental  and/or  program 
operational  problems  through  technical 
assistance  grants;  and.  (2)  to  monitor, 
contract,  plan,  design  or  redesign 
programs  serving  the  tribe  under  a 
planning  grant.  Grant  awards  will  be 
made  on  a  competitive  basis  under 
criteria,  terms,  and  conditions  set  forth 
in  this  announcement.  Such  grants  are 
authorized  by  section  103  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  of  1975.  Public  Law  93- 
638.  as  amended  by  Public  Law  lOQ-472. 
Public  Law  101-301  and  Public  Law  101- 
644.  This  notice  is  published  in  exercise 
of  the  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM 
8.1.  I 

DATES:  The  closing  date  for  submission 
of  applications  under  this  announcement 
is  March  3. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 
George  Clark.  (202)  208-1708  or  Denise 
Homer.  (202)  208-5727.  Office  of  Tribal 
Services.  Bureau  of  Indian  Affairs. 
Department  of  the  Interior,  room  4627, 
1849  C  Street  NW,  Washington.  DC 
20240. 
SUI>PLEMENTARV  mFOR«IATK>N: 

A.  Purpose  of  the  Grant  Programs 

The  purpose  of  the  grant  programs 
under  this  announcement  is  twofold:  (1) 
To  allow  tribes  to  address  needs  and/or 
problem  areas  associated  with 
governmental  affairs,  program 
administration  and  operations,  and/or 
service  delivery  and.  (2)  to  permit  tribes 
to  monitor,  evaluate,  plan  and  design  or 
redesign  the  Federal  programs  serving 
them. 

Each  of  these  grant  initiatives  has  its 
own  criteria  and  guidelines  which  are 
designed  to  accomplish  specific 
objectives  for  a  targeted  subgroup  of 
tribes.  For  instance,  the  criteria  for 
training  and  technical  assistance  grants 
r  requires  that  the  tribal  applicants 


document  q>ecific  needs  and/or 
problems  and  devise  step-by-step 
strategies  to  satisfy  the  needs  or  resolve 
the  problems  which  are  impediments  to 
their  growth.  Using  the  same  principle, 
criteria  for  planning  grants  were 
formulated  to  specify  that  these  grants 
would  be  awarded  to  the  most  capable 
tribes.  These  are  tribes  not  normally  in 
need  of  strategical  technical  assistance 
since  they  generally  have  clean  audits, 
operate  mature  contracts  and  have  the 
reputation  of  administering  "good" 
programs  and  service  delivery  systems. 
Tribes  most  capable  of  planning  and 
operating  programs  may  receive 
planning  grants  for  comprehensive 
program  planning,  program  redesign,  as 
well  as  planning  for  reservation 
resources  development. 

To  accomplish  these  ends,  the  Bureao 
of  Indian  Affairs  announces  the 
availability  of  $1.75  Million  for  the  two 
(2)  grant  programs. 

B.  Training  and  Technical  Assistuoa 
Grant  Program 

(1)  Purpose  of  the  Grant  Program 

The  purpose  of  this  grant  program  is 
to  allow  tribes  to  address  needs  and/or 
problems  associated  with  governmental 
affairs,  program  administration  and 
operations,  and/or  service  delivery. 
Such  grants  will  enable  tribes  to  resolve 
present  and  past  problems  thereby 
permitting  grantee  tribes  to  improve 
conditions,  advance  their  movement 
toward  self-sufficiency,  and  to  exercise 
a  greater  degree  of  self-determination  in 
the  operation  of  programs  designed  to 
benefit  their  membership  and/or  other 
resident  Indian  peoples. 

(2)  Eligibility  Criteria 

To  receive  a  training  and  technical 
assistance  grant,  a  tribe,  including  an 
authorized  tribal  organization,  must  be 
able  to  document  and/or  demonstrate 
its  needs  utilizing  five  (5)  or  more  of  the 
following  identifying' conditions  or 
criteria: 

(a)  The  current  organization-wide, 
single  audit  report  findings  contain 
significant  and/or  material  audit 
exceptions; 

(b)  Correspondence  or  other 
documentation  that  the  tribe  is  not 
presently  capable  of  withstanding  an 
organization-wide  single  audit.  This 
means  that: 

(i)  The  tribe's  books  or  records  are 
missing,  incomplete  or  are  not  in 
reviewable  condition  and/or  in  a 
condition  to  sustain  a  full  audit; 

(ii)  The  tribe  has  not  met  specific 
audit  requirements  for  a  Federal 
program  it  operates  although  the 


program  is  complete  and  an  audit  is  due; 
and/or 

(iii)  The  tribe  has  been  notified  it 
cannot  receive  an  initial  or  continuation 
grant  or  contract  from  one  (1)  or  more 
agnicies  due  to  outstanding  audits  and/ 
or  audit  exceptions; 

(c)  The  tribe  has  had  debt  collection 
notices  and/or  notification  it  cannot 
receive  a  grant  or  contract  until  an 
approved  corrective  action  plan  which 
has  the  potential  to  resolve  current  and/ 
or  past  audit  exceptions  is  formulated 
and  is  in  place; 

(d)  The  tribe  is  unable  to  accomplish 
current  or  past  grant/contract  objectives 
and/or  is  not  capable  of  preparing 
nccesshd  grant/contract  applications; 

(e)  The  tribe  is  not  able  to  operate 
properly  under  its  management  systems 
although  the  systems  have  been 
ai^roved  as  satisfying  regulatory 
requirements; 

to  The  tribal  government  has  little  or 
no  control  over  its  various  program 
operations,  thus  no  control  over  service 
delivery,  and  cost  overruns,  etc.; 

(g)  The  tribal  government  needs  help 
but  is  in  such  a  state  it  is  unable  to 
indicate  the  type  or  amount  of 
assistance  needed; 

(h)  The  tribal  government  is 
experiencing  serious  internal  strife  and 
the  tribe  is  paralyzed  with  political 
factionalism  which  results  in  the , 
deterioration  of  its  government  as  well 
as  its  program  or  service  delivery 
systems. 

(3)  Continuation  Grants 

In  cases  where  a  continuous  grant  is 
requested,  documentation  of  the  prior 
years  performance  is  an  additional 
requirements.  A  continuation  grant 
application  must  document  that  the 
applicant  tribe  has  accomplished,  or  can 
demonstrate  that  it  has  made 
substantial  progress  toward 
accomplishing  its  prior  year's  grant 
objectives  in  order  to  receive  a 
continuation  grant  Prior  year  quarterly 
and  annual  progress  and/or 
accomplishment  reports  must  be 
submitted  with  the  application  for  a 
continuation  grant. 

To  document  continuing  needs  or 
problems,  the  applicant  may  furnish 
new  Office  of  Management  and  Budget 
{OMB)  Circular  A-128  organization- 
wide  single  audit  reports.  OMB  Circular 
A-123  internal  control  reviews.  Area 
and/or  Agency  Office  monitoring 
reports  reflecting  the  existence  of 
problems  or  poor  program  performance, 
and/or  Office  of  the  Inspector  General 
^G}  or  General  Accounting  Office 
(GAO)  reports.  Further,  evidence  that 
t  tl)  or  more  Federal  agencies  have 
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initiated  debt  collection  action  against 
the  applicant  tribe  and  will  not  renew  or 
award  any  new  grants  or  contracts  to 
the  applicant  tribe  until  the  debt  is 
cleared. 

(4)  Content  of  Application 

Applications  for  a  training  and 
technical  assistance  grant  must: 

(a)  Contain  a  current  tribal  council 
resolution  which  specifically  authorizes 
the  preparation  of  an  application  for  a 
training  and  technical  assistance  grant. 

(b)  Contain  a  written  commitment  to 
use  the  training  and  technical  assistance 
grant  to  address  the  needs  and/or 
problems  cited  in  the  section  B(2)  of  this 
announcement. 

(c)  Follow  the  application 
requirements  set  forth  in  Office  of 
Management  and  Budget  Circular  A-102, 
Uniform  Requirements  for  Assistance  to 
State  and  Local  Governments  (The 
Common  Rule),  and  as  implemented 
within  the  Department  of  the  Interior  in 
43  CFR  part  12.  Under  part  IV  of 
Standard  Form  424,  Program  Narrative 
Statement,  applicants  shall  provide  the 
following: 

(i)  A  statement  of  specific  needs  and/ 
or  problems  to  be  addressed  under  the 
proposed  grant  along  with  the 
documentation  used  to  support  the 
needs  or  problems  statement;  e.g.,  0MB 
Circular  A-128  audit  reports; 

(ii]  A  description  of  how  the  grant 
funds  will  be  used  to  overcome  the 
problems  or  meet  the  needs  which  have 
been  identified; 

(iii)  A  schedule  for  the  start  and 
projected  completion  dates  for  actions 
or  efforts  to  be  taken  to  resolve 
problems  or  meet  needs  identified  under 
the  proposed  grants; 

(iv)  A  description  of  the  personnel 
required,  if  any.  to  carry  out  grant 
activities  and/or  objectives;  and  provide 
position  descriptions  which  include 
qualifications  for  education  and 
experience; 

(v)  A  line  item  budget,  with  narrative 
justification,  to  demonstrate  how  grant 
funds  will  be  used  to  carry  out  the 
actions  or  efforts  and  achieve  the  goals 
and  objectives  of  the  proposed  grant, 
and  that  costs  associated  with  the  grant 
application  are  reasonable,  allowable 
and  allocable  to  the  program  in  terms  of 
the  cost  principles  found  in  0MB 
Circular  A-87,  Cost  Principles  for  State 
and  Local  Governments. 

(d)  The  applicant  must  indicate  how 
other  available  resources  such  as  tribal 
income,  other  Bureau  grants  or  capacity 
building  grants  from  other  agencies  will 
be  coipmitted  to  complement  or  support 
this  effort. 


(e)  The  applicant  must  make  a  written 
commitment  to  maintain  the  positive 
results  expected  from  the  grant. 

(f)  The  applicant  must  certify  that  no 
elected  tribal  ofHcial  will  receive  a 
salary  or  any  other  form  of 
compensation  from  a  grant  under  this 
announcement. 

(g)  If  a  tribe's  application  is  prepared 
by  an  outside  consultant,  the  application 
must  indicate  the  role  of  the  grant 
preparer  to  the  tribe  during  the  grant 
period:  e.g.,  will  the  preparer  be  funded 
through  the  proceeds  of  the  grant  as  a 
consultant,  full-time  employee,  part-time 
employee,  etc. 

(h)  The  grantee  must  agree  in  its 
application  to  submit  quarterly  flnancial 
status  and  progress  reports. 

(i)  The  applicant  must  complete  a 
Certification  Regarding  Drug-Free 
Workplace  Requirements. 

(j)  No  indirect  cost  funds  shall  be 
provided  for  grants  under  this 
announcement. 

(5J  Other  Conditions 

(a]  Contain  the  vitae  or  resumes  of 
project  staff  and/or  third  party  technical 
assistance  providers  or,  if  the  project 
staff  and/or  third  party  technical 
assistance  providers  have  not  been 
selected,  a  description  of  the 
qualifications  and  experience  necessary 
for  project  staff  and/or  third  party 
technical  assistance  providers  to 
accomplish  the  tribe's  grant  objectives; 

(b)  A  tribe  making  application  for  the 
purchase  of  third  party  technical 
assistance  must  agree  to  develop  a  plan 
for  delivery  of  technical  assistance 
which  contains  a  schedule  of  activities 
and  clearly  indicates  the  person(s) 
responsible  for  carrying  out  each  of  the 
grant  activities; 

(c)  Deviation  or  non-adherence  to  the 
technical  assistance  plan  by  the 
technical  assistance  provider  can  result 
in  nonpayment  to  the  technical 
assistance  provider. 

(d]  The  funds  awarded  under  this 
announcement  may  be  used  as  matching 
shares  for  any  other  Federal  or  non- 
Federal  grant  programs  which  contribute 
to  the  purposes  for  which  these  grants 
are  made. 

(6)  Review,  Rating  and  Approval  of 
Applications  for  Training  and  Technical 
Assistance  Grants 

An  original  and  two  (2)  copies  of  the 
training  and  technical  assistance  grant 
appUcation  are  to  be  submitted  to  the 
local  Agency  OfHce.  Applications 
submitted  in  response  to  this 
announcement  will  be  received, 
reviewed,  and  rated  as  follows: 

(a)  Application  Review  Process. — (i) 
Agency  Office  Responsibility: 


Applications  shall  be  submitted  to  the 
appropriate  Agency  Superintendent  for 
review  and  comment.  The 
Superintendent  upon  receipt  of  the 
apphcation  shall: 

(A)  Acknowledge,  in  writing,  receipt 
of  the  application  within  five  (5) 
calendar  days  of  its  arrival  at  the 
Agency  office. 

(B)  Review  the  application  for 
completeness  of  information  and  to 
insure  that  the  application  is  consistent 
with  the  conditions  set  forth  in  sections 
B(l)  through  B(5)  of  this  announcement. 
Within  ten  (10)  calendar  days  of  its 
arrival  in  the  Agency  office,  request  any 
additional  information  which  may  be 
required  to  conduct  a  review  of  the 
application. 

(C)  If  the  application  is  sufficiently 
complete,  forward  it  to  the  Area 
Director  with  comments  and 
recommendations  for  approval  or 
disapproval  within  fifteen  (15)  calendar 
days  of  its  receipt. 

(D)  In  instances  where  disapproval  of 
an  application  is  recommended,  the 
Superintendent  shall  provide  detailed 
reasons  for  the  recommendation. 

(ii)  Area  Office  Responsibility.  Upon 
receipt  of  the  application  the  Area 
Director  shall: 

(A)  Within  fifteen  (15)  calendar  day&, 
conduct  a  review  of  each  application  for 
consistency  with  sections  B(l)  through 
B(5)  of  this  announcement.  In  this 
review  the  Area  Director  shall  utilize  the 
com.ments  and  recommendations  from 
the  Agency  Superintendent. 

(B)  Exception  in  this  application 
review  process.  An  application  for  a 
technical  assistance  grant  received  from 
a  tribe  experiencing  internal  strife  may 
be  recommended  for  approval  based  on 
the  Area  Director's  judgment  that  Ihe 
applicant  tribe  is  making  a  serious  effort 
to  resolve  its  internal  problems.  Further, 
it  must  be  clearly  documented  in  the 
application  that  the  tribal  factions  will 
accept  third  party  intervention  in  an 
attempt  to  resolve  the  problems  causing 
the  internal  strife. 

(b)  Application  Rating  Process,  (i) 
Upon  completion  of  the  application 
review  process  the  Ai;e^  Director  shall 
rate  each  application  based  on  the 
criteria  set  forth  in  section  B(l)  through 
B(5)  of  this  announcement. 

(ii)  Applications  shall  be  rated  in 
accordance  with  the  following 
guidelines: 
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Critena 


(A)  NeedyProbtem:  Th«  applicant  can  fur- 
nish documentation  or  demonstrate  it 
has  twe  (5)  or  more  of  the  ktentityvig 

'  corxlitions  or  cntena  listed  m  tectno 
B(2)  of  the  Training  and  Technical  As- 
sstance  Grant  program  j..... 

(B)  Work  Statement  The  application  woit 
plan  descrit>es  in  detail  how  it  will  meet 
the  needs  or  overcome  problems  cited 
m  cmeria  (A).  The  ivork  plan  also  corv 
tains  a  schedule  of  activities,  wfuch  i 
executed  properly,  wnll  accomplish  the 
goals  and/or  obtectives  of  the  grant .. 

MC)  Applicant  Capat>*iy:  The  appication 
contains  the  vitae  or  r6sum^  of  project 
staff  and/or  tftird  party  technical  assst- 
ance  providers  or  if  the  protect  stall 
and/or  ttwti  parly  tectmcal  assstarce 
providers  fiave  rx>t  been  selected,  a  d»- 
scnption  of  tfie  quaWicatKDns  and  eiqjen- 
ence  necessary  for  proiecl  staff  and/or 

-  third  party  techracaJ  assistance  providers 
to  accomplish  trie  grant  otifectives ^ 

(D)  Budget  Justification:  The  application 
contains  a  line  item  budget  with  a  sepa- 
rate narrative  explairNng  each  cost  item 
arxl  how  such  costs  are  reasonable 


(E)  tUanagemenI  or  Setf-Momtoring 
System  The  application  indicates  how 
the  grantee  will  monitor  progress  m 
achieving  grant  otitectives  and  how  cor- 
rective action  win  be  taken,  if  necessary.. 


Points 


(0-30) 


(a)  Po»tmarked  no  later  than  midnight 
March  3. 1992.  if  mailed: 

(b)  Received  in  the  Agency  office  no 
later  than  the  close  of  business  March  3. 
1992.  if  hand  delivered. 

(9)  Appeals 

Appeals  of  administrative  actions  by 
the  Bureau  of  Indian  Affairs  on  training/ 
technical  grant  applications  are 
governed  by  part  2  of  25  CFR. 

C  Planning  Grant  Program 

{O^ioi     (^)  Purpose  of  the  Grant  Program 

To  allow  tribes  to  assume  more 
control  over  programs  designed  to  serve 
tribal  populations,  generally  diminishing 
Federal  domination  over  programs 
serving  Indians. 

A  planning  grant  may  be  used  by  a 
tribe  to  centralize  or  consolidate  all  of 
its  administrative  functions,  to 
consolidate  or  integrate  Federal 
programs  serving  the  tribe,  as  well  as 
formulate  short  and  long-range  plans  for 
reservation  resources  development. 


lO-»5) 


(0-10) 


(0-15) 


(c)  Application  Approval  Process. 
Upon  completion  of  the  application 
review  and  rating  process  the  Area 
Director  shall,  within  Fifteen  (15) 
calendar  days,  initiate  one  of  the 
fallowing  actions: 

(i)  Approve  the  application  for  funding 
based  on  the  Superintendent's 
recommendation  and  the  Area  Office 
review  and  rating  process. 

(ii)  Disapprove  the  application  based 
on  the  Area  Office  review  and  rating 
process.  Notify  the  applicant  by 
explanatory  letter  of  the  decision  to 
disapprove  the  application,  advising  the 
applicant  of  its  appeal  rights. 

(7)  Schedule  for  the  Receipt  of  Training/ 
Technical  Assistance  Grant      I 
Applications  ' 

Area  Offices  are  to  formally  notify 
Agency  Offices  and  tribes  that  this 
program  exists  in  FY  1992,  immediately 
upon  the  receipt  of  this  announcement 
Area  Offices  shall  provide  copies  of  the 
grant  criteria  and  all  other  pertinent 
information  to  all  Agency  Offices  and 
tribes  in  an  Area  Office's  jurisdiction. 

(8)  Submission  of  Applications  for 
Training  and  Technical  Assistance 
Grants 

Applications  submitted  in  response  to 
this  announcement  must  be: 


(21  Eligibility  Criteria 

Tribes  receiving  planning  grants  must 
not  only  be  capable  of  developing  plans, 
they  must  also  be  capable  of 
successfully  implementing  the  plana. 

(a)  To  receive  a  planning  grant  a  tribe 
must: 

(i)  Survey  or  inform  its  reservation  or 
community  population  that  the  tribe 
wishes  to  plan,  and  carry  out  such  plans 
as  many  bie  developed,  to  make 
significant  changes  in  its  programs  and 
its  service  delivery  to  Indian 
beneficiaries; 

(ii)  Have  no  significant  or  material 
audit  exceptions  noted  in  any  and  all 
current  cost  audits  and/or  the  current 
OMB  circular  A-128  organization-wide 
single  audit  report; 

(iii)  Administer  mostly  "mature" 
contracts;  i.e.,  those  meeting  the 
definition  of  "mature"  as  found  in  Public 
Law  93-638,  as  amended; 

(iv)  Have  a  history  of  operating  or 
administering  Federal  programs  and 
services  in  a  sound  manner; 

(v)  Have  a  stable  tribal  government  as 
evidenced  by  a  tribe's  not  having  made 
radical  unplarmed  changes  in  program 
direction  which  have  resulted  in  the 
diminishment  of  services  to  Indian 
beneficiaries  and  resulted  in  significant 
audit  exceptions  under  criteria  (ii). 
above; 

(b)  When  a  tribe  is  requesting  a 
planning  grant  which  encompasses 
activities  identified  as  reservation 
resources  development,  the  tribe  must 
also  satisfy  one  (1)  or  more  of  the 
following  additional  conditions; 


(i)  The  tribe  has  successfully 
administered  other  developmental 
projects  and  has  done  so  without 
governmental  or  political  interference: 

(ii)  The  tribe's  plan  reflects  its 
willingness  to  accept  guidance  and 
assistance  for  the  modification,  if 
necessary,  of  its  comprehensive 
development  plan  from  subject  matter 
experts;  and/or 

(iii)  The  tribe's  plan  reflects  its 
willingness  to  accept  monitoring  and 
technical  assistance  as  may  be  arranged 
by  subject  matter  experts  to  ensure  the 
best  opportunity  for  success  of  the  grant 
activity. 

(3)  Continuation  Grants 

In  cases  where  a  continuation  grant  is 
requested,  documentation  of  the  prior 
year's  performance  is  an  additional 
requirement.  A  continuation  grant 
application  must  document  that  the 
applicant  tribe  has  accomplished,  or  is 
able  to  demonstrate  that  it  has  made 
substantial  progress  toward 
accomplishing,  its  prior  year's  grant 
objectives  in  order  to  receive 
consideration  for  approval  of  a 
continuation  grant.  Prior  year  quarterly 
and  annual  progress  and/or 
accomplishment  reports  must  be 
submitted  with  the  application  for  a 
continuation  grant. 

(4)  Application  Content 

Applications  for  a  planning  grant 
must: 

(a)  Follow  the  application 
requirements  set  forth  in  Office  of 
Management  and  Budget  Circular  A-102. 
Uniform  Requirements  for  Assistance  to 
State  and  Local  Governments  (The 
Common  Rule),  as  implemented  within 
the  Department  of  the  Interior  in  43  CFR 
part  12.  Under  part  IV  of  Standard  Form 
424,  Program  Narrative  Statement,  the 
grant  application  must: 

(i)  Contain  a  current  tribal  council 
resolution  which  specifically  authorizes 
the  preparation  of  an  application  for  a 
planning  gram; 

(ii)  Contain  a  clear  statement  of  the 
goals  and  objectives  to  be  achieved 
through  the  proposed  grant  along  with 
the  rationale  to  support  the  goals  and 
objectives  proposed; 

(iii)  Contain  a  program  narrative 
which  describes,  step-by-step  how  and 
by  whom  the  goals  and  objectives  of  the 
grant  project  will  be  satisfied; 

(iv)  Contain  the  vitae  or  resumes  of 
project  staff  and/or  third  party  technical 
~  assistance  providers  or.  if  project  staff 
and/or  third  party  technical  assistance 
providers  have  not  been  selected,  a 
description  of  the  qualification  and 
experience  necessary  for  project  staff 
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and/or  third  party  technical  assistance 
providers  to  accomplish  the  grant 
objectives;  and, 

(v)  A  line  item  budget,  with  narrative 
justification,  to  demonstrate  that  costs 
associated  with  the  grant  application 
are  reasonable,  allowable  and  allocable 
to  the  program  in  terms  of  the  cost 
principles  found  in  0MB  Circular  A-87, 
Cost  Principles  for  State  and  Local 
Governments. 

(b)  Contain  a  schedule  for  the  start 
and  projected  completion  dates  for 
actions  or  efforts  to  be  taken  to  meet  the 
goals  and  objectives  identified  under  the 
proposed  grant. 

(c)  A  description  of  the  personnel 
required,  if  any,  to  carry  out  grant 
activities  and/or  objectives  and  provide 
position  descriptions  which  include 
qualifications  for  education  and 
experience. 

(d)  A  detailed  description  of  how 
grant  funds  will  be  used,  if  applicable,  in 
coordination  with,  or  to  supplement 
other  Bureau  grants  and/or  contracts  or 
other  capacity  building  grants  from 
other  agencies. 

(e)  The  applicant  must  certify  that  no 
elected  tribal  official  will  receive  a 
salary  or  any  other  form  of 
compensation  from  a  grant  under  this 
announcement. 

(f)  If  a  tribe's  application  is  prepared 
by  an  outside  consultant,  the  application 
must  indicate  the  role  of  the  grant 
preparer  to  the  tribe  during  the  grant 
period;  e.g.,  will  the  preparer  be  funded 
through  the  proceeds  of  the  grant  as  a 
consultant,  full-time  employee,  part-time 
employee,  etc. 

(g)  The  grantee  must  agree  in  its 
application  to  submit  quarterly  financial 
status  and  progress  reports. 

(h)  Progress  and  accomplishment 
reports  for  a  prior  year  grant  must  be 
submitted  with  an  application  for  a 
continuation  grant  which  will  be  used 
for  rating  of  the  continuation  grant 
applications,  appropriations  permitting, 
since  subsequent  grants  will  include 
performance  as  a  criteria  for  grant 
renewal. 

(i)  The  applicant  must  complete  a 
Certification  Regarding  Drug-Free 
Workplace  Requirements. 

(j]  No  indirect  cost  funds  shall  be 
provided  for  grants  under  this 
announcement. 

(5)  Other  Conditions 

(a)  A  tribe's  application  for  the 
purpose  of  planning  must  clearly  outline 
a  monitoring  schedule  for  planning 
activities  and  clearly  indicate  the 
per8on(8]  responsible  for  carrying  out 
each  of  the  grant  activities; 

(b)  Deviation  or  non-adherence  to  the 
planning  schedule  by  a  technical 


assistance  provider  can  result  in 
nonpayment  to  the  provider; 

(c)  The  funds  awarded  under  this 
announcement  may  be  used  as  matching 
shares  for  any  other  Federal  or  non- 
Federal  grant  programs  which  contribute 
to  the  purposes  for  which  these  grants 
are  made. 

(6)  Review.  Rating  and  Approval  of 
Application  for  Planning  Grants 

An  original  and  two  (2)  copies  of  the 
planning  grant  apphcation  are  to  be 
submitted  to  the  local  Agency  Office. 
Applications  submitted  in  response  to 
this  announcement  will  be  received, 
reviewed,  and  rated  as  follows: 

(a)  Application  Review  Process. — (i) 
Agency  Office  Responsibility: 
Applications  shall  be  submitted  to  the 
appropriate  Agency  Superintendent  for 
review  to  determine  if  the  application  is 
consistent  with  the  conditions  set  forth 
in  sections  Ql)  through  C(5)  of  this 
announcement.  The  Superintendent 
upon  receipt  of  the  application  shall: 

(A)  Acknowledge,  in  writing,  receipt 
of  the  application  within  five  (5) 
calendar  days  of  its  arrival  at  the 
Agency  office. 

(B)  Review  the  application  for 
completeness  of  information  and,  within 
ten  (10)  calendar  days  of  its  arrival  at 
the  Agency  office,  request  any 
additional  information  which  may  be 
required  to  conduct  a  review  of  the 
application. 

(C)  If  the  application  is  sufficiently 
complete,  forward  it  to  the  Area 
Director  with  comments  and         v^ 
recommendations  for  approval  or 
disapproval  within  fifteen  (15)  calendar 
days  of  its  receipt. 

(D)  In  instances  where  disapproval  of 
an  application  is  recommended,  the 
Superintendent  shall  provide  detailed 
reasons  for  the  recommendation. 

(ii)  Area  Office  Responsibility.  Upon 
receipt  of  the  application  the  Area 
Director  shall  within  fifteen  (15) 
calendar  days,  conduct  a  review  of  each 
application  for  consistency  with 
sections  C(l)  through  C(5)  of  this 
announcement.  In  this  review  the  Area 
Director  shall  utilize  the  comments  and 
recommendations  from  the  Agency 
Superintendent. 

^b)  Application  Rating  Process,  (i) 
Upon  completion  of  the  application 
review  process  the  Area  Director  shall 
rate  each  application  based  on  the 
criteria  set  forth  in  sections  C(1)  through 
C(5)  of  this  announcement. 

(ii)  Applicants  shall  be  rated  in 
accordance  with  the  following 
guidelines: 


Cnli(l8 


(A)  QgiMlily:  The  applicant  can  document 
or  demonstrate  H  meets  ttie  etigit>ility 
cntena  m  section  C  2(a)  and.  H  tt>e  appli- 
cation encompasses  activities  identilied 
as  reservation  resources  development, 
at  least  one  of  the  additional  cntena  in 
aection  C^(b)  of  the  Planning  Grant  pro- 
gram  


(B)  Wait  Statement  The  i«)plicalion  work 
plan  describes  in  detail  f>ow  it  hmH 
actMeve  trie  goals  and  ot)iective8  sped- 
lied  m  tfie  proposed  Planning  Grant  Tfw 
wor1(  plan  also  contains  a  schedule  ol 
activities.  wt>ich  if  enecuted  property.  wiN 
accomplish  the  ot>iectn/es  and/or  goals 
of  the  proposed  Planning  Grant 


(C)  Applicant  Capability:  The  application 
contains  the  vitae  or  r6sum6s  of  protect 
staff  and/or  ttvrd  party  technical  assist- 
ance providers  or.  if  protect  staff  and/or 
third  party  technical  assistance  (xoviders 
have  not  been  selected,  a  description  of 
the  qualifications  and  experience  of 
protect  staff  and /or  third  parly  technical 
assistance  providers  necessary  to  ac- 
complish ttie  grant  obiectives ~ _ 

(D)  Budget  Justification:  The  application 
contains  a  line  item  budget  with  a  sepa- 
rate nanative  explaining  each  cost  Ham 
and  how  such  costs  are  reasonable ~. 

(E)  Management  \fr  SeH-Momtoring 
System:  The  application  indicates  how 
the  grantee  will  monitor  progress  in 
achieving  grant  obtectives  and  how  cor- 
rective action  will  be  taken,  if  necessary.. 


(0-30) 


(0-301 


(0-151 


(0-10) 


(0-19 


,  (c)  Application  Approval  Process. 
Upon  completion  of  the  application 
review  and  rating  process  the  Area 
Director  shall,  within  Rfteen  (15) 
calendar  days,  initiate  one  of  the 
following  actions: 

(i)  Approve  the  application  for  funding 
based  on  the  Superintendent's 
recommendation  and  the  Area  Office 
review  and  rating  process. 

(ii)  Disapprove  the  application  based 
on  the  Area  Office  review  and  rating 
process.  Notify  the  applicant  by 
explanatory  letter  of  the  decision  to 
disapprove  the  application,  advisiilg^  the 
applicant  of  its  appeal  rights. 

(7)  Schedule  for  the  Receipt  of  Planning 
Grant  Applications. 

Area  Offiters  are  to  formally  notify 
Agency  Offices  and  tribes  that  this 
program  exists  in  FY  1992,  immediately 
upon  the  receipt  of  this  announcement. 
Area  Offices  shall  provide  copies  of  the 
grant  criteria  and  all  other  pertinent 
information  to  all  Agency  (Dffices  and 
tribes  in  ap  Area  Office's  jurisdiction. 

(6)  Submission  of  Allocations  for 
Planning  Grants 

Applications  submitted  in  response  to 
this  annoimcement  must  be: 


164 


Federal  Register  /  Vol.  57.  No.  1  /  Thursday.  January  2.  1992  /  Notices 


(a)  Postmarked  no  later  than  midnight 
March  3, 1992,  if  mailed; 

(b). Received  in  the  Agency  office  no 
later  than  the  close  of  business  March  3, 
1992,  if  hand  delivered. 

(9)  Appeals 

Appeals  of  administrative  actions  by 
the  Bureau  of  Indian  Affairs  on  planning 
grant  applicants  are  governed  by  part  2 
of2S^GFR. 
Ronal  Eden, 

Acting  Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  91-31290  Filed  12-31-91;  8:45  am] 

aiLUNG  COOC  4310-02-M 
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Terminal  Control  Area  and  Revocation  off 
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Radar  Service  Area,  TX;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

(AlrtpM*  Dodtet  No.  90-AWA-141 

AHeration  of  the  Dallas-Fort  Worth 
Terminal  Control  Area  and  Revocation 
of  the  Dallas  Love  Field  Airport  Airport 
Radar  Service  Area;  TX 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

AcnON;  Final  rule. 

summary:  This  amendment  alters  the 
Dallas-Fort  Worth,  TX.  Terminal  Control 
Area  (TCA)  and  revokes  the  Airport 
Radar  Service  Area  (ARSA)  at  Dallas 
Love  Field,  TX.  This  amendment  will 
raise  the  upper  limits  of  the  TCA  to 
10,000  feet  mean  sea  level  [MSL)  to 
enable  air  traffic  control  (ATC)  to 
provide  terminal  ATC  service  to  arriving 
and  departing  turbojet  aircraft  in  a  TCA 
environment  throughout  transition  to 
and  from  the  en  route  structure. 
Additionally,  this  amendment  will 
extend  the  lateral  limits  of  the  TCA  from 
20  to  30  nautical  miles  [NM]  from  the 
airport,  to  provide  an  area  wherein  ATC 
can  provide  TCA  control  services 
throughout  critical  maneuvering  phases 
of  flight  operations  in  the  terminal  area. 
This  action  will  expand  the  radius  of  the 
inner  area  to  10  miles-and  include  an 
extension  encompassing  Dallas  Love 
Field,  enhance  air  traffic  procedures, 
and  simplify  visual  flight  rules  (VFR) 
transient  operations  outside  TCA 
airspace. 

EFfECnvc  DATE:  0901  u.t.c,  January  9. 
1992. 

FOR  FUirrHER  INFORMATION  CONTACT: 
AJlon  D.  Scott.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240},  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal  i 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9252. 
SUPPLEMENTARY  INfORMATION:     i 

Background 

The  TCA  program  was  developed  to 
reduce  the  midair  collision  potential  in 
the  congested  airspace  surrounding 
airports  with  high  density  air  traffic  by 
providing  an  area  in  which  all  aircraft 
will  be  subject  to  certain  operating  rules 
and  equipment  requirements. 

The  density  of  traffic  and  the  types  of 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probability  of  midair 
collisions.  In  1970,  an  extensive  study 


found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier, 
a  military  aircraft,  or  another  GA 
aircraft.  The  basic  causal  factor 
common  to  these  conflicts  was  the  mix 
of  uncontrolled  aircraft  operating  under 
VFR  and  controlled  aircraft  operating 
under  instrument  flight  rules  (IFR). 
TCA's  provide  a  method  to 
accommodate  the  increasing  number  of 
IFR  and  VFR  operations.  The  regulatory 
requirements  of  TCA  airspace  afford  the 
greatest  protection  for  the  greatest 
number  of  people  by  providing  ATC 
with  an  increased  capability  to  provide 
aircraft  separation  service,  thereby 
minimizing  the  mix  of  controlled  and 
uncontrolled  aircraft. 

To  date,  the  FAA  has  established  a 
total  of  29  TCA's.  The  FAA  is  proposing 
to  take  action  to  modify  or  implement 
the  application  of  these  proven  control 
techniques  to  more  airports  to  provide 
greater  protection  of  air  trafHc  in  the 
airspace  regions  most  commonly  used 
by  passenger-carrying  aircraft. 

User  Group  Participation 

The  modification  to  the  TCA  in  this 
final  rule  are  the  product  of  discussions 
with  a  broad  representation  of  the 
aviation  community  and  substantial 
public  participation.  In  conjunction  with 
this  action,  the  FAA  will  continue  to 
cooperate  with  local  user  groups  to 
ensure  that  the  TCA  is  effective  for  all 
users  by  identifying  any  adjustments  or 
modifications  that  appear  necessary. 
Through  joint  FAA  and  user 
cooperation,  any  problems  that  arise 
can  then  be  identiHed  and  corrective 
action  taken  when  necessary. 

Initially,  informal  airspace  meetings 
were  held  in  the  Dallas-Fort  Worth  area 
on  August  4, 9,  and  11, 1988,  to  permit 
local  aviation  interests  and  airspace 
users  an  opportimity  to  present  input  on 
the  alteration  of  the  Dallas-Fort  Worth 
TCA.  An  additional  opportunity  for 
pubUc  participation  was  provided  by  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
April  3, 1991  (56  FR  13712). 

Discussion  of  Comments 

The  FAA  received  55  comments  in 
response  to  the  NPRM.  The  FAA 
considered  these  comments  as  well  as 
the  comments  received  at  the  various 
meetings  and  has  amended  the  final 
TCA  design  as  contained  in  this  rule. 
The  final  TCA  design  contained  herein 
promotes  the  safe  and  efRcient  use  of 
airspace  while  satisfying  ATC  and  user 
requirements. 

Ten  comments  addressed  areas  that 
were  not  relevant  to  this  rulemaking 
action  and.  therefore,  will  not  be 


discussed.  Those  areas  included 
controller  staffing,  pilot  education, 
waivers,  and  rule  enforcement. 

Thirteen  commenters  opposed 
establishing  the  ceiling  of  the  TCA  at 
10.000  feet  MSL  and  extending  the 
radius  of  the  lateral  boundary  from  20  to 
30  miles  from  the  DFW  VORTAC. 
Conversely,  the  Air  Transport 
Association  suggested  raising  the  ceiling 
to  12,500  feet  MSL  and  extending  the 
lateral  boundaries  to  30  miles  in  all 
areas  of  the  proposed  TCA. 

In  designing  the  Dallas-Fort  Worth 
TCA  alteration,  tlie  FAA  determined  the 
airspace  needed  to  contain  the  traffic 
using  updated  procedures  which  will,  in 
turn,  enhance  the  flow  of  traffic  in  the 
terminal  area.  Also,  the  TCA  alteration 
was  designed  to  handle  existing  and 
projected  increases  in  trafHc  and 
complexity  in  the  Dallas-Fort  Worth 
area.  A  ceilmg  of  10.000  feet  MSL 
combined  with  the  Mode  C  requirement 
of  §  91.215  of  the  Federal  Aviation 
Regulations  (FAR)  (14  CFR  91.215)  will 
provide  sufficient  airspace  to  contain 
traffic  operating  into  and  departing  the 
Dallas-Fort  Worth  area  while  providing 
an  environment  where  nonparticipating 
overflights  can  operate  congruently  with 
a  high  degree  of  safety.  The  lateral 
boundaries  of  the  TCA  are  established 
at  30  miles  to  allow  sufficient  airspace 
for  all  IFR  operations  requiring  TCA 
protection  while  providing  as  much 
airspace  as  possible  for  VFR  operation. 
The  configuration  of  this  area  is 
designed  to  allow  sufficient  airspace  for 
departure  while  allowing  arriving 
aircraft  to  be  vectored  and  sequenced  to 
the  imal  approach  courses.  Additionally, 
during  the  1989  informal  airspace  ^ 

meetings,  users  requested  that  the  TCA 
include  airspace  to  contain  turboprop 
commuter  operations.  This  airspace  is 
designed  to  accommodate  that  request. 

One  commenter  suggested  that  the 
floor  of  the  TCA  east  of  Dallas-Fort 
Worth  between  the  20-  and  30-mile 
boundary  (proposed  Area  K)  be  5,000 
feet  MSL  and  that  Area  K  be  combined 
with  Area  L  west  of  Dallas-Fort  Worth. 

The  airspace  configuration  in  Ihe 
proposed  Area  K  was  designed  to  allow 
sufficient  airspace  for  all  IFR  operations 
requiring  TCA  protection  and  to  provide 
as  much  airspace  as  possible  for  VFR 
operations.  This  design  allows  sufficient 
airspace  for  departing  aircraft  while 
allowing  arriving  aircraft  to  be  vectored 
and  sequenced  to  the  final  approach 
courses.  Additionally,  this  airspace  will 
contain  turbo  prop  commuter 
operations. 

Eleven  commenters  recommended 
that  the  FAA  raise  the  floor  of  Area  B 
from  1,800  feet  MSL  as  proposed  to  2,000 
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feet  MSL,  combine  Areas  B  and  C,  raise 
the  floor  of  Areas  F  and  I  from  2,500  feet 
MSL  as  proposed  to  3.000  feet  MSI«  and 
combine  Areas  F,  |,  and  G.  The  FAA 
concurs  with  most  of  these 
recommendations  and,  in  the  final  rule, 
has  established  the  floor  of  Area  B  at 
2,000  feet  MSL  and  has  combined  Areas 
B  and  C;  the  flnal  rule  also  establishes 
the  floor  of  Area  F  at  3,000  feet  MSL  and 
combines  Areas  F  and  G.  The  floor  of 
Area )  remains  2,500  feet  MSL  These 
actions  were  taken  to  allow  adequate 
airspace  for  VFR  operations  conducted 
at  uncontrolled  airports  south  and 
southwest  of  Dallas-Fort  Worth  and  to 
allow  additional  airspace  for  VFR 
practice  operations  at  Redbird  Airport. 

The  Air  Line  Pilots  Association 
(ALPA)  concurred  with  the  proposed 
alteration  to  the  TCA  but  recommended 
that  the  FAA  lower  the  floor  of  Area  L 
bom  5.000  feet  MSL  to  4,500  feet  MSL  to 
establish  a  SOO-foot  buffer  between  the 
TCA  and  nonparticipating  aircraft 

The  TCA  is  designed  to  include  only 
that  airspace  necessary  to  contain  the 
operations  of  participating  aircraft. 
While  the  idea  of  establishing  buffers 
below  the  TCA  appears  advantageous,  it 
would  eliminate  airspace  necessary  to 
allow  nonparticipating  VFR  aircraft  to 
circumnavigate  the  TCA  at  prescribed 
VFR  altitudes.  Therefore,  ALPA's 
recommendation  was  not  adc^ted. 

The  Dallas  Department  of  Aviation 
was  concerned  that  the  extension  of  the 
TCA  surface  area  to  include  Dallas  Love 
Field  would  have  an  adverse  impact  on 
operations  at  a  proposed  heliport  in  the 
Dallas  business  district:  the  heliport  is 
scheduled  to  be  completed  in  January 
1994.  The  Department  of  Aviation 
recommended  that  the  IS-mile  DME  arc 
from  the  Dallas-Fort  Worth  079*  radial 
to  the  Dallas-Fort  Worth  121*  radial  be 
reduced  to  a  12-mile  DME  arc.  As  an 
additional  alternative,  the  agency 
recommended  changing  the  southern 
boundary  of  Area  A  from  the  Dallas- 
Forth  Worth  121*  radial  to  the  Dallas- 
Forth  Worth  105*  radial. 

In  considering  the  final  design  of  the 
TCA,  the  FAA  did  not  incorporate  either 
suggestion  because  those  changes  may 
adversely  affect  the  arrival/departure 
activities  at  Dallas  Love  Field.  To  help 
remedy  the  concerns  of  the  Dallas 
Department  of  Aviation,  the  FAA  will 
explore  alternate  procedures  leading 
toward  a  mutual  agreement  by  the 
completion  date  of  the  proposed 
heliport. 

While  most  comments  favored 
incorporating  Dallas  Love  Field  into  the 
surface  area  of  the  TCA.  sbc 
commentersand  a  helicopter  pilot  for 
the  Dallas  Police  Department  objected. 
These  seven  commenters  expressed 


considerable  concern  about  immediate 
access  into  the  TCA  by  police 
helicopter,  care  flight  helicopters,  and 
aircraft  transitioning  in  the  vicinity  of 
Dallas  Love  Field. 

Currently,  Dallas  Love  Field 
controllers  provide  airport  radar  service 
area  (ARSA)  service  to  the  above- 
mentioned  aircraft.  This  type  of  service 
will  continue  to  be  provided  by  Dallas 
Love  Field  Terminal  Radar  Approach 
Control,  Tower  Cab,  obviating  the 
problems  these  commenters  envisioned 
as  a  result  of  incorporating  Love  Field  in 
the  TCA's  surface  area. 

Nine  commenters  objected  to  lowering 
the  TCA  floor  around  Fort  Worth 
Meacham  (FTW)  and  Arlington  (F54) 
Airports.  These  commenters  stated  that 
the  lowered  floors  would  leave 
insufficient  airspace  to  conduct  student 
pilot  training  in  the  vicinity  of  these 
airports  and  would  eliminate  airspace 
needed  for  VFR  overflight 

The  FAA  agrees  with  these 
commenters  and,  in  the  airspace 
surrounding  FTW,  will  raise  the  floor  of 
the  TCA  horn  3.500  feet  MSL  as 
proposed  to  4,000  feet  MSL;  in  the 
airspace  surrounding  F-54.  the  floor  of 
the  TCA  will  be  raised  from  the 
proposed  2.500  feet  MSL  to  3,000  feet 
MSL  lliis  diange  will  allow  more 
airspace  for  nonparticipating  aircraft  to 
operate  in  the  vicinity  of  these  airports 
without  unduly  restricting  operations  at 
Dallas-Fort  Worth. 

Three  commenters  suggested  raising 
the  floor  of  the  TCA  in  the  vicinity  of 
Addison  Airport  (ADS)  to  accommodate 
inbound  traffic  especially  when  ADS  is 
landing  and  departing  aircraft  on 
Runway  33.  These  commenters  pointed 
out  "an  apparent  lack  of  adequate 
maneuvering  airspace"  for  the  Runway 
33  traffic  pattern  at  ADS.  The  FAA  did 
not  raise  the  floor  of  the  TCA  in  the 
vicinity  of  ADS  because  this  airspace  is 
necessary  to  contain  inbound  aircraft 
maneuvering  to  the  Dallas  Love  Field 
and  Dallas-Fort  Worth  Airports.  Dallas- 
Fort  Worth  Terminal  Radar  Approach 
Control  Facility  (TRACON)  recognizes 
the  present  dilemma  which  occurs 
during  periods  of  busy  traffic  at  ADS 
when  a  Runway  33  operation  is  in  effect 
Dallas-Fort  Worth  TRACON  will, 
through  appropriate  coordination  with 
ADS  Tower,  develop  procedures  to  be 
incorporated  in  a  subsequent  letter  of 
agreement  to  accommodate  this 
operation  when  traffic  deems  it 
appropriate. 

Several  commenters,  including  the 
owner  of  the  Northwest  Regional 
Airport  stated  that  the  proposed 
changes  in  Area  D  appeared  to  overlap 
that  airport.  They  believe  that  if 
promulgated  as  proposed,  these  changes 


could  conflict  with  the  airport  traffic 
pattern  and  VFR  overflights. 

The  actual  western  TCA  boundary  in 
the  vicinity  of  Northwest  Regional 
Airport,  as  described  in  the  NPRM,  is 
approximately  1  mile  east  of  the  airport 
and  would  not  overlap  it  as  depicted  in 
the  NPRM.  However,  the  FAA  will 
reduce  the  northern  boundary  of  the 
proposed  Area  D  from  a  15-NM  to  a  13- 
NM  radius  of  the  Dallas-Forth  Worth 
very  high  frequency  omnidirectional 
radio  range  and  tactical  air  navigational 
aid(VORTAC)  to  accommodate  VFR 
activity  in  this  area. 

The  Fort  Worth  Division  of  General 
Dynamics  and  Bell  Helicopter  Textron, 
Inc.,  objected  to  the  proposed  alteration 
because  it  would  have  an  adverse  effect 
on  each  organization's  flight  test 
operations.  General  Dynamics  requested 
a  cutout  in  the  vicinity  of  Carswell  Air 
Force  Base  to  continue  its  current 
operation  of  conducting  spiraling  climbs 
to  15,000  feet  MSL  over  the  base.  Bell 
Helicopter  requested  that  it  be  allowed 
to  maintain  its  current  operation  of 
rapid  ascents  and  descents  and  other 
maneuvers  requiring  unrestricted  use  of 
the  airspace.  Both  organizations  were 
concerned  about  abnormalities  and 
ensuing  emergency  procedures  which 
mi^t  occur  during  testing. 

General  Dynamics'  and  Bell 
Helicopter's  requests  were  not 
compatible  ivKh  the  present  design  and 
purpose  of  tne  TCA.  The  FAA  wiU 
however,  work  with  each  organization 
and  attempt  to  develop  procedures  that 
will  expedite  directing  these  flights  to  a 
suitable  area  without  derogation  of 
safety  or  disruption  to  other  users  within 
the  TCA. 

Four  commenters  opposed  the 
alteration  to  the  TCA  because  it  would 
adversely  affect  glider  operations  at 
Aero  County  Airport  and  its  associated 
"aerobatics  box."  They  suggested  a 
cutout  for  Aero  Country  Airport  with  a 
floor  of  6,000  feet  MSL 

As  previously  stated,  the  airspace  in 
this  region  of  the  TCA  is  necessary  to 
segregate  the  various  flows  of  turbojet 
arrivals  and  departures  in  the  Dallas- 
Fort  Worth  area  from  conventional  and 
turboprop  aircraft  which  are  generally 
kept  at  lower  altitudes.  Containing 
turt>oprop  operations  within  the  TCA 
was  suggested  during  the  informal 
airspace  meetings:  this  suggestion  has 
been  Incorporated  into  thennal  rule. 
The  cutout  for  Aero  Country  Airport 
could  not  be  accommodated  in  the  final 
design  of  the  TCA. 

One  commenter  noted  that  gliders  or 
those  aircraft  certifled  without  an 
electrical  system  can  operate  within  the 
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30-niile  Mode  C  veil  without  Mode  C 
avionics. 

The  FAA  notes  that  pilots  of  these 
types  of  aircraft  can  fly  beneath  the 
TCA  floor  and  thereby  avoid  the  Mode 
C  transponder  requirement. 

A  considerable  number  of 
standardized  form  letters  objected  to  the 
Mode  C  veil  associated  with  the  TCA. 
These  letters  suggested  the  creation  of 
"effective  hours  restrictions"  which,  the 
commenters  contended,  would  afford 
maximum  protection  to  air  carriers 
during  peak  periods,  while  still  allowing 
GA  aircraft  low-altitude  access  to 
satellite  facilities. 

The  FAA  recognizes  that  the 
establishment  of  a  TCA  and  the  effect  of 
the  Mode  C  rule  are  related:  however, 
the  TCA  design  and  the  Mode  C 
requirement  are  separate  matters.  The 
Mode  C  requirement  extends  to  a  radius 
of  30  miles  from  the  TCA  primary 
airport  regardless  of  the  design  of  TCA 
airspace. 

The  primary  concern  in  any  proposed 
TCA  action  is  to  provide  the  highest 
degree  of  safety  while  preserving  the 
most  efficient  use  of  the  available 
terminal  airspace.  The  creation  of 
"effective  hours  restrictions"  would  not 
satisfy  this  intent.  This  concept  would 
not  provide  the  safest  environment  for 
both  IFR  and  VFR  aircraft  and  could 
cause  considerable  confusion  to 
nonparticipating  aircraft.  I 

The  Rule 

This  amendment  to  part  71  of  (he  PAR 
modifies  the  TCA  at  Dallas-Fort  Worth 
International  Airport,  TX,  and  revokes 
the  ARSA  at  Dallas  Love  Field  Anport. 
TX.  This  amendment  raises  the  u^ier 
limits  of  the  TCA  to  10,000  feet  MSL  to 
enable  ATC  to  provide  terminal  ATC 
service  to  arriving  and  departing 
turbojet  aircraft  in  a  TCA  environment 
throughout  transition  to  and  from  the  en 
route  structure.  Additionally,  this 
amendment  will  extend  the  lateral  limits 
of  the  TCA  from  20  to  30  nautical  miles 
from  the  airport  to  provide  an  area 
wherein  ATC  can  provide  TCA  control 
and  services  throughout  critical 
maneuvering  phases  of  fli^t  operations 
in  the  terminal  area.  The  actitm  will 
expand  the  radius  of  the  iiuier  area  to  10 
miles  and  include  an  extension 
encompassing  Dallas  Love  Field, 
enhance  air  traffic  procedsres,  and 
simplify  VFR  transient  operations 
outside  TCA  airspace.  The  FAA  has 
determined  that  modifying  the  TCA  at 
Dallas^CMl  Worth  International  Airport 
is  in  the  interest  of  flight  safety  and  will 
result  in  a  greater  de^e  of  protection 
for  the  greatest  number  of  people  during 
flight  in  the  terminal  area. 


UMI 


Regulatory  Evaluatioo  Summary 

This  section  summarizes  the  fiill 
regulatory  evaluation  prepared  by  the 
FAA.  This  summary  and  the  full 
evaluation  quantify  estimates  of  the 
costs  and  benefits  to  the  private  sector, 
consumers,  and  Federal,  State,  and  local 
governments. 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  to  modify  existing  regulations  only  if 
potential  benefits  to  society  outweigh 
potential  costs  for  each  regulatory 
change.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  major  rule  is  one  that  is 
likely  to  have  an  annual  impact  on  the 
economy  of  $100  million  or  more,  result 
in  a  major  increase  in  consumer  costs, 
have  a  significant  adverse  effect  on 
competition,  or  be  highly  controversiaL 

The  FAA  has  determined  that  this 
proposal  is  not  major  as  defined  in  the 
Executive  Order.  Therefore,  a  full 
regulatory  analysis  that  includes  the 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  the  proposal  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  regulatory 
evaluation  that  analyzes  only  this 
proposal  without  identifying 
alternatives.  In  addition  to  a  summary  of 
-the  regulatory  evaluation,  this  section 
contains  a  regulatory  flexibility 
determination  required  by  the  1960 
Regulatory  FlexiWlity  Act  (Pub.  L  96- 
354)  and  an  international  trade  impact 
assessment.  The  complete  regulatory 
evaluation,  which  contains  more 
detailed  economic  information  than  this 
summary  provides,  is  available  in  (he 
docket. 

Costs 

The  Dallas-Fort  Worth  TCA  changes 
will  not  require  any  additional 
personnel  or  equipment  Current  staffing 
levels  at  the  Dallas-Fort  Worth 
TRACON  will  absorb  any  additional 
workload.  Revised  Dallas-Fort  Worth 
sectional  and  terminal  area  charts  will 
take  effect  simultaneously  with  the  TCA 
revision.  The  Dallas-Fort  Worth  TCA 
change  will  not  impose  any  additional 
cost  burden  on  pilots.  In  the  NPRM.  the 
FAA  estimated  costs  of  $2,250  to 
conduct  user  briefings  to  explain 
proposed  changes  in  the  TCA.  Since  the 
publication  of  the  NPRM.  those  briefings 
have  been  held.  Because  those  costs       ^ 
have  already  been  incurred,  they  are  no 
longer  relevant  for  consideration  in  the 
final  rule 


Benefits 

The  primary  objective  of  the  rule  Is  to 
enhance  aviation  safety  in  the  congested 
airspace  overlying  the  Dallas-Fort 
Worth  metropolitan  area.  In  addition, 
the  rule  will  improve  ATC  service  in  the 
TCA.  This  rule  also  will  facilitate  the 
transition  between  the  terminal  and  en 
route  enviroiunents  and  aircraft 
separation. 

The  risk  of  a  midair  collision  at 
Dallas-Fort  Worth  and  Dallas  Love  Field 
will  increase  as  traffic  density  there 
increases.  However,  stricter  separation 
and  control  measures  as  applied  within 
a  TCA  will  reduce  this  risk.  The  FAA 
also  expects  that  annexing  the  Dallas 
Love  Field  ARSA  into  the  Dallas-Fort 
Worth  TCA  will  further  reduce  the 
chance  of  a  midair  collision  in  the 
Dallas-Fort  Worth  airspace. 

Preventing  a  possiUe  midair  collision 
between  two  aircraft  in  the  next  decade 
would  generate  benefits  to  the  public. 
As  a  bendunaric  for  comparing  expected 
safety  benefits  of  rulemaking,  the  FAA 
uses  a  value  (A  $1,500,000  for  each 
fatality  and  tMOJOOO  for  a  serious 
acddent  The  avenge  total  loss  of  an 
aircraft  equals  $82,900  and  the  average 
cost  to  repair  a  severely  damaged 
aircraft  is  estiBaated  at  $14,60a  Most 
midair  arilisions  occur  between  GA 
aircraft  and  average  25  fatalities  and  2 
serious  injuries  every  10  colhsions.  The 
benefit  firom  the  avoidance  of  one  midair 
coUision  is  estimated  at  $4  million. 

Compan'son 

Changes  mandated  by  tfiis  rule  wfO 
impose  only  ne^igjble,  if  any,  costs  on 
the  public  or  the  FAA.  These  negligible 
costs  consist  of  additional  fuel 
consumption  by  GA  operations  who, 
choose  to  circumnavigate  the  expanded 
TCA.  These  negligible  costs  are  greatly 
outweighed  by  the  potential  safety 
benefits  of  tfus  rule  that  stem  bom  the 
reduced  risk  of  a  midair  collision  in 
airspace  annexed  into  the  Dallas-Fort 
Worth  TCA.  However,  the  maximum 
benefits  to  be  derived  bom  this  rule  are 
dependent  on  the  usage  of  Mode  C 
transponder  and  TCAS  by  aircraft 
within  the  TCA. 

Ordinarily,  the  benefit  of  a  redaction 
in  the  risk  of  midair  collisions  from 
redesigning  a  TCA  would  be  attributed 
entirely  to  the  redesign.  However,  an 
^hMl^terminate  amount  of  the  benefits 
has  to  be  attributed  to  the  interaction  of 
the  Dallas-Fort  Worth  TCA  with  the 
Mode  C  Rule,  wrfuch,  in  turn,  interacts 
with  the  TCAS  Rule.  The  benefits  of  the 
redesigned  TCA.  as  well  as  other 
designated  airq>aGe  actions  that  require 
Mode  C  transponder,  cannot  be 
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separated  from  the  benefits  of  the  Mode 
C  and  TCAS  Rules.  The  TCA  program  . 
combined  with  the  Mode  C  and  TCAS 
Rules  offers  potential  national  benefits 
totaling  $2.1  billion.  Hence,  the  FAA 
considers  this  TCA  modification  to  have 
benefits  that  exceed  its  cost. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ensures  that  small  entitles  are  not 
unnecessarily  and  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

The  small  entities  that  the  rule  might ' 
affect  are  unscheduled  operators  of 
aircraft  for  hire  that  own  nine  or  fewer 
aircraft.  These  unscheduled  air  taxi 
operators  would  be  affected  only  if  they 
were  not  able  to  operate  under  IFR 
conditions.  This  analysis  assumes  that 
all  unscheduled  air  taxi  operators  are 
already  equipped  to  fly  under  IFR 
conditions.  Since  these  operators  fly 
regularly  into  airports  with  established 
radar  approach  control  services,  the 
FAA  believes  that  all  unscheduled  air 
taxi  operators  are  already  equipped  to 
fly  under  IFR  conditions.  Thus,  this  rule 
will  not  have  a  significant  economic 
impact  on  any  of  them. 

International  Trade  Impact  Assesment 

The  rule  will  have  no  effect  on  the 
sale  of  foreign  aviation  products  or 
services  in  the  United  States.  Nor  will 
the  rule  have  an  effect  on  the  sale  of 
U.S.  products  or  services  in  foreign 
countries.  This  rule  will  not  impose 
costs  on  aircraft  operators  or  U.S.  or 
foreign  aircraft  manufacturers. 

Federalism  Imputations 

The  regulation  herein  v\rill  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  "between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  regulation  will  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  under 
"Regulatory  Evaluation."  the  FAA  has 
determined  that  this  regulation  is  not 
major  under  Executive  Order  12291  and 
is  not  significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979).  It  is  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact,  either  positive  or 


negative,  on  a  substantial  number  of 
small  entities. 

The  FAA  has  determined  that  the 
users  of  the  Dallas-Fort  Forth 
International  Airport,  the  Dallas  Love 
Field  Airport  and  the  surrounding  area 
will  benefit  from  the  implementation  of 
the  TCA.  In  order  to  maximize  the 
benefit  at  the  earliest  time,  the  FAA  will 
have  the  TCA  charted  on  the  next 
available  charting  date,  which  is 
January  9, 1992,  and  is  making  the 
implementation  of  the  TCA  effective  on 
that  charting  date.  Therefore,  due  to  the 
need  to  implement  the  TCA  al  the 
earliest  possible  time,  the  FAA  finds 
good  cause  for  making  this  amendment 
effective  in  less  than  30  days  from  the 
date  of  the  publication  of  this 
amendment. 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety,  Terminal  conirol 
areas.  Airport  radar  service  areas. 

The  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71-DESIQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE. 
REPORTING  POINTS,  JET  ROUTES. 
AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a].  1354(a). 
1510:  E.0. 10854;  24  FR  9565,  3  CFR.  1959-1963 
Comp..  P.  389;  49  U.S.C.  106(gl;  14  CFR  11.69. 

§  71.401(b)    [Anwflded] 

2.  Section  71.401(b)  is  amended  by 
revising  the  Dallas-Fort  Worth,  TX, 
description  to  read  as  follows: 
Dallas-Fort  Worth,  TX  [Revised] 
Primary  Airport 

Dallas-Fort  Worth  Airport  (lat. 

32°53'47"N..  long.  97°02'28"W.). 
Dallas-Fort  Worth  VORTAC  (lat. 

32°51'57"N.,  long*.  97'01'40"W.). 
Boundaries. 

Area  A.  That  airspace  extending 
upward  from  the  surface  to  and 
including  10,000  feet  MSL  beginning  at 
the  intersection  of  the  Dallas-Fort  Worth 
VORTAC  (DFW)  10-mile  arc  and  the  LBJ 
Freeway  (Highway  635),  thence 
eastbound  on  the  LBJ  Freeway  until  the 
DFW  VORTAC  15-mile  arc,  extending 
clockwise  on  the  DFW  VORTAC  15-mile 
arc  until  the  DFW  129'  radial  15-mile 
DME  fix.  thence  northwest  on  the  DFW 
129°  radial  until  the  DFW  129*  radial  10- 
mile  DME  fix,  extending  clockwise  on 
the  DFW  10-mile  arc  until  the  DFW  169° 
radial  10-mile  DME  fix,  thence  north  on 


the  DFW  169'  radial  until  the  DFW  169' 
radial  7-mile  DME  fix,  extending 
clockwise  on  the  DFW  7-mile  arc  until 
the  DFW  310'  radial  7-mile  DME  fix, 
thence  northwest  on  the  DFW  310'. 
radial  until  the  DFW  310°  radial  10-mile 
DME  fix,  and  extending  clockwise  on 
the  DFW  10-mile  arc  to  the  point  of 
beginning. 

Area  B.  That  airspace  extending 
upward  from  2,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
the  DFW  310*  radial  10-mile  DME  fix, 
thence  southeast  on  the  DFW  310'  radial 
until  the  DFW  310'  radial  7-mile  DME 
fix,  extending  counterclockwise  on  the 
DFW  7-mile  arc  until  the  DFW  169° 
radial  7-mile  DME  fix,  thence  southwest 
on  the  DFW  169'  radial  until  the  DFW 
169'  radial  10-mile  DME  fix,  and 
extending  clockwise  on  the  10-mile  arc 
to  the  point  of  beginning. 

Area  C.  That  airspace  extending 
upward  from  2,000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
the  DFW  300'  radial  13-mile  DME  fix, 
thence  southeast  on  the  DFW  300°  radial 
until  the  DFW  300'  radial  10-mile  DME 
fix,  extending  clockwise  on  the  10-mile 
arc  until  the  DFW  023*  radial  10-mile 
DME  fix.  thence  northeast  on  the  DFW 
023'  radial  until  the  DFW  023°  radial  13- 
mile  DME  fix,  and  extending 
counterclockwise  on  the  DFW  13-mile 
arc  to  the  point  of  beginning. 

Area  D.  That  airspace  extending 
upward  from  3.000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
the  DFW  300'  radial  10-mile  DME  fix, 
extending  counterclockwise  on  the  DFW 
lO-mile  arc  to  the  DFW  169'  radial  10- 
mile  DME  fix,  thence  southwest  on  the 
DFW  169'  radial  until  Interstate 
Highway  20  (1-20),  extending  east  along 
1-20  until  the  DFW  158*  radial  13-mile 
DME  fix,  thence  counterclockwise  along 
the  13-mile  arc  until  the  DFW  129' 
radial,  thence  southeast  along  the  DFW 
129'  radial  until  the  20-mile  arc. 
extending  clockwise  on  the  DFW  20- 
mile  arc  until  the  DFW  217*  radial, 
thence  northeast  on  the  DFW  217'  radial 
until  the  DFW  217'  radial  13-mile  DME 
fix,  extending  clockwise  along  the  13- 
mile  arc  to  the  DFW  300'  radial,  and 
thence  southeast  on  the  DFW  300'  radial 
to  the  point  of  beginning. 

Area  E.  That  airspace  extending 
upward  from  2.500  feet  MSL  to  and 
including  10.000  feet  MSL  beginning  at 
the  DFW  169'  radial  10-mile  DME  fix, 
extending  southeast  on  the  DFW  169' 
radial  until  1-20,  thence  east  along  1-20 
until  the  DFW  158°  radial  13-mile  DME 
fix,  extending  counterclockwise  on  the 
DFW  13-mile  arc  until  the  DFW  129' 
radial  13-mile  DME  fix,  thence 
northwest  on  the  DFW  129'  radial  until 
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the  DFW 129°  radial  10-mile  DME  fix. 
and  extending  clockwise  on  the  DFW 
10-mile  arc  to  the  point  of  beginning. 

Area  F.  That  airspace  extending 
upward  from  4.000  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
the  DFW  217*  radial  20-miIe  DME  fix. 
extending  clockwise  on  the  DFW  20- 
mile  arc  until  the  DFW  300°  radial, 
thence  southeast  on  the  DFW  300°  radial 
until  intercepting  the  DFW  13-mile  arc, 
thence  counterclockwise  on  the  13-mile 
arc  to  the  DFW  217°  radial,  and 
extending  southwest  on  the  217'  radial 
to  the  pomt  of  beginning. 

Area  G.  That  airspace  extending 
upward  from  3,000  feet  MSL  to  and 
including  lO.OOO  feet  MSL  beginning  at 
tl-.e  DFW  300°  radial  13-mile  DME  fix. 
thence  northwest  on  the  DFW  30O' 
radial  until  the  DFW  300°  radial  20-miIe 
DME  fix,  extending  clockwise  on  the 
DFW  20-mile  arc  until  the  LBJ  Freeway, 
extending  northwest  along  the  LB} 
Freeway  until  intersecting  the  DFW  10- 
mile  arc,  extending  counterclockwise  on 
the  DFW  10-mile  arc  until  the  DFW  023* 
radial  10-rajle  DME  fix.  thence  north  on 
the  DFW  023°  radial  until  the  DFW  023* 
radial  13-miie  DME  fix,  and  extending 


counterclockwise  on  the  DFW  13-mile 
arc  to  the  point  of  beginning. 

Area  H.  That  airspace  extending 
upward  from  2,500  feet  MSL  to  and 
including  10.000  feet  MSL  beginning  at 
the  intersection  of  the  15-mile  arc  and 
the  LBJ  Freeway,  extending  clockwise 
on  the  DFW  15-mile  arc  until  the  DFW 
129°  radial  15-mile  DME  fix,  thence 
southeast  on  the  DFW  129°  radial  until 
the  DFW  129*  radial  20-mile  DME  fix. 
extending  counterclockwise  on  the  DFW 
20-mile  arc  until  the  LBJ  Freeway,  and 
extending  northwest  along  the  LBJ 
Freeway  to  the  point  of  beginning. 

Area  L  That  airspace  extending 
upward  from  4,000  feet  MSL  to  and 
including  10.000  feet  MSL  begirming  at 
the  DFW  329*  radial  30-mile  DME  fix. 
extending  clockwise  on  the  DFW  30- 
mile  are  until  the  DFW  336°  radial  30- 
mile  DME  fix.  thence  east  to  the  DFW 
020°  radial  30-mile  DME  fix,  extending 
clockwise  on  the  DFW  30-mile  arc  until 
the  DFW  162°  radial  30-mile  DME  fix. 
thence  west  to  the  DFW  196°  radial  30- 
mile  DME  fix.  extending  clockwise  on 
the  DFW  30-mile  arc  until  the  DFW  2ir 
radial  30-mile  DME  fix,  thence  northeast 
on  the  DFW  217°  radial  until  the  DFW 
217°  radial  20-mile  DME  fix.  extending 
counterclockwise  on  the  DFW  20-nuie 
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arc  until  the  DFW  329°  radial  20-fflile 
DME  fix.  and  thence  northwest  on  the 
DFW  329*  radial  to  the  point  of 
beginning. 

Area  J  That  airspace  extending 
upward  from  5.000  feet  MSL  to  and 
including  10.000  feet  MSL  beginning  at 
the  DFW  217'  radial  30-mile  DME  fix. 
extending  clockwise  on  the  DFW  30- 
mile  arc  until  the  DFW  329*  radial  30- 
mile  DME  fix,  thence  southeast  to  the 
DFW  329°  radial  until  the  DFW  329* 
radial  20-mile  DME  fix.  extending 
counterclockwise  on  the  DFW  20-mile 
arc  until  the  DFW  217'  radial  20-mile 
DME  fix,  and  thence  southwest  on  the 
DFW  217°  radial  to  the  point  of 
begiiming. 

§71.501    [Amended! 

3.  Section  71.501  is  amended  by 
removing  the  Dallas  Love  Field,  TX, 
description  as  follows: 

Dallas  Love  ReW,  TX    [Removed} 

Issued  in  Washington.  DC  on  December  Z7 
1991 

Harold  W.Becker."  ' 

Manager,  Airspace-Rules  aad  Aeronautical 
Information  Division. 

|FR  Doc.  91-ai324  Filed  12-31-«1. 8:45  am} 
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DALLAS  -FORT  WORTH  ,  TX 

TERMINAL  CONTROL  AREA 

FIELD  ELEVATION  -  603  FEET 

(MOT  TO  Be  USBtfORNAVIGAVONt 


FEDBUL  AVMT10N  AOHHMTRATION 

CtftO0fspnic  SunovM  pfWicn 

ATP-2» 


|FR  Doc.  91-31324  Filed  12-31-91;  8:45  am) 
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CFR  ISSUANCES  1992 

Complete  Listing  of  1991  Editions  and  Projected 

January,  1992  Editions 

This  list  sets  out  the  CFR  issuances  for  the  1991  editions  and 
projects  the  publication  plans  for  the  January,  1992  quarter.  A 
projected  schedule  that  will  include  the  April,  1992  quarter  will 
appear  in  the  first  Federal  Register  issue  of  April. 

For  pricing  biformation  on  available  1991-1992  volumes 
consult  the  CFR  checklist  which  appears  every  Monday  In  the 
Federal  Register. 

Pricing  information  is  not  available  on  projected  issuances.  The 
weekly  CFR  checklist  and  the  monthly  List  of  CFR  Sections 
Affected  will  continue  to  provide  a  cumulative  list  of  CFR  titles  and 
parts,  revision  date  and  price  of  each  volume. 

Normally,  CFR  volumes  are  revised  according  to  the  following 
schedule: 

Titles  1-16— January  1 
Titles  17-27— April  1 
Titles  28-41— July  1 
Titles  42-50— October  1 

All  volumes  listed  below  will  adhere  to  these  scheduled  revision 
dates  unlKs  a  notation  in  the  listing  indicates  a  different  revision 
date  for  v^rticular  volume. 

'Indicates  volume  is  stiH  in  production. 


Titles  revised  as  of  January  1, 1991: 

Title 

CFR  Index 

1-199 
200-End 

1-2 

10  Parts: 

3  (Compilation) 

0-50 
51-199 

4 

200-399  (Cover  only) 
400-499 

5  Parts: 

500-End 

1-699 

700-1199 

11 

1200-End 

- 

12  Parts: 

\ 

1-199 

200-219 

7  Parts: 

220-299 

0-26 

300-499 

27-45 

500-599 

46-51 

600-End 

52 

13 

53-209     • 

210-299 

300-399 

14  Parts: 

400-699 

1-59 

700-899 

60-139 

900-999 

140-199 

1000-1059 

200-1199 

1060-1119 

1200-End 

1120-1199 

1200-1499 

ISPartK 

1500-1899 

0-299 

1900-1939 

300-799 
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eOO-End 

1950-1999 

2000-End 

16  Parts: 

0-149 

• 

150-999 
iOOO-End 

9Parts: 
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17  Parts: 

1-199 

200-239 

240-End 

18  Parts: 

1-149 

150-279 

280-399 

400-End 

•» 

19  Parts: 

1-199 
200-End 

20  Parts: 

1-399 

400-499 

500-End 

21  Parts: 

1-99 

100-169 

170-199 

200-299 

300-499 

500-599 

600-799 

800-1299 

1300-End 

22  Parts: 

1-299 
300-End 


24  Parts: 

0-199 

200-499 

500-699 

700-1699 

1700-End  (Cover  only) 

25 

26  Parts: 

1  (§S  1.O1-1.60) 

1  (SS  1.61-1.169) 

1  (SS  1.170-1.300) 

1  (SS  1.301-1.400) 

1  (SS  1.401-1.500) 

1  (SS  1.501-1.640) 

1  (SS  1-641-1.850)  (Cover  only) 

1  (SS  1.851-1.907) 

1  (SS  1.908-1.1000) 

1  (SS  1.1001-1.1400)  (Cover 

only) 
1  (S  1.1401-End) 
2-29 
30-39 
40-49' 
50-299 
300-499 

500-599  (Cover  only) 
600-End 

27  Parts: 

1-199 
200-End 


Titles  revised  as  of  July  1, 1991: 
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28  400-End 


29  Parts: 

35 

0-99 

100-499 

36  Parts: 

500-899 

1-199 

900-1899 

200-End 

1900-1910  (SS  1901.1- 

1910.999) 

37 

1910  (SS  1910.1000-End)      . 

1911-1925  (Cover  only) 

38  Parts: 

1926 

0-17 

1927-End 

18-End 

30  Parts: 

39 

1-199 

200-699     . 

40  Parts: 

700-End 

1-51 

^ 

52 

31  Parts: 
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0-199 

61-80 

200-End 
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86-99 

32  Parts: 
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260-299 
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425-699  (Cover  only) 

700-789 

33Parts: 

790-End 
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" 

125-199 

41  Parts: 

200-End 

Chs.  1-100  (Cover  only) 

-/          y 

Ch.101 

34Parts:               . 

Chs.  102-200 

1-290 

Ch.201-End 

300-399 

Federal  RegUter  /  Vol.  57.  No.  1  /  Thursday.  January  2. 1992  /  Reader  Aids 


HI 
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Ch.  1  (52-99) 
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44* 
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45  Parts: 

Chs.  7-14 

1-199 
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This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.171 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 
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regulations.  It  is  the  tool  for  you  to  use  to  participate  in  the 
rulemaking  process  t>y  commenting  on  the  proposed 
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•  24  X  Microfiche  Format: 

$195  for  one  year 

^$97.50  for  six-months 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7CFR  Part  458 

[Docket  No.  01 19t] 

Special  CalH omia  Citrus  Crop 
Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts,  as  a 
final  rule,  an  interim  rule  which  was 
published  in  the  Federal  Register  on 
Wednesday,  July  3, 1991,  at  56  FR  30489. 
The  interim  rule  provided  a  special 
three-year  program  of  crop  insurance 
protection  against  loss  of  California 
citrus  production. 

DATES:  This  final  rule  is  effective  on 
January  3, 1992. 

POR  nmTHER  INFORMATION  CONTACT 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (703)  235-1168.   ' 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  May 
1, 1996. 

James  E.  Cason,  Manager,  FCIC,  (ij 
has  determined  that  this  action  is  not  a 
major  rule  as  deflned  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 


on  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certiHes  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regiilatory  Flexibility 
Act;  therpfore.  no  Regulatory  Flexibility  . 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

On  Wednesday,  July  3. 1991,  FCIC 
published  an  interim  rule  in  the  Federal 
Register  at  56  FR  30489.  The  interim  rule 
issued  a  new  part  458  in  chapter  FV  of 
title  7  of  the  Code  of  Federal 
Regulations,  known  as  the  Special 
California  Crop  Insurance  Regulations  (7 
CFR  part  458),  effective  for  the  1992 
through  1994  crop  years. 

Written  conmients  were  solicited  for 
60  days  after  publication  in  the  Federal 
Register,  and  the  rule  was  scheduled  so 
that  any  amendment  made  necessary  by 
public  comment  could  be  published  in 
the  Federal  Register  as  quickly  as 
possible.  No  comments  were  received, 
therefore,  the  interim  rule  published  at 
56  FR  30489  is  hereby  adopted  as  a  final 
rule  without  thange. 

List  of  Subjecto  in  7  CFR  Part  458 

Crop  insurance;  Special  California 
citrus  crop  insurance. 

Fuial  Rule 

Accordingly,  the  interim  rule  adding 
part  458  which  was  published  in  the 
Federal  Register  on  Wednesday,  July  3, 
1991,  at  56  FR  30489,  is  hereby  adopted 
as  a  final  rule. 

Authority:  7  U.S.C.  1506. 1516. 


Done  in  Washington.  DC  on  November  25, 
1991. 

lames  E.  Cason, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  92-15  Filed  1-2-92;  8:45  am) 
MLUNQ  CODE  Mie-OS-M 


Agricultural  Marketing  Service 

7  CFR  Parts  1001. 1004,  and  1124 

[Docket  No.  AO-14-A6S,  etc;  DA-91-013] 

Milk  in  the  New  England,  Middle 
Atlantic  and  Pacific  Northwest 
Marketing  Area^  Interlin  Amendment 
of  Ordera 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  amendment  of  rules. 

SUMMARY:  This  action  changes  on  an 
interim  basis  the  classification  and 
pricing  of  skim  milk  used  to  produce 
nonfat  dry  milk  (NFDM)  under  the  New 
England,  Middle  Atlantic  and  Pacific 
Northwest  Federal  milk  orders.  As 
amended,  the  price  for  milk  used  to 
make  NFDM  would  be  established  from 
market  prices  for  such  product  rather 
than  the  Minnesota-Wisconsin  price, 
which  primarily  reflects  the  value  of 
milk  used  to  make  cheese.  More  than  the 
required  number  of  producers  in  each  of 
the  marketing  areas  affected  have 
approved  the  issuance  of  the  interim 
amendments. 

EPFECnvE  DATE:  Upon  publication  in  the 
Federal  Register. 

POR  FURTHER  INFORMATION  CONTACT 
Clayton  H.  Plumb,  Marketing  Specialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456.  Washington, 
DC  20090-6456,  (202)  720-6274. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and.    . 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
UiS.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities.  The 
interim  amendments  will  facilitate  the 
orderly  disposition  of  the  reserve  milk 
supplies  associated  with  these  three 
markets. 

Prior  documents  in  this  proceeding; 

Notice  of  Hearing:  Issued  July  16. 1991; 
published  July  22. 1991  (56  FR  33395). 

Tentative  Decision:  Issued  December 
10. 1991;  published  December  19, 1991 
(56  FR  65801]  and  corrected  December 
23. 1991  (56  FR  66482). 

Revised  Tentative  Decision:  Issued 
December  24. 1991;  to  be  published 
January  2. 1992. 

Findings  and  Detanniaatiott* 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  orders  were 
First  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings  on  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFT^  part  900),  a 
public  hearing  was  held  upon  certain 
proposed  amendments  to  the  tentative 
marketing  agreements  and  to  the  orders 
regulating  the  handling  of  milk  in  the 
respective  marketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  fotmd  that: 

(1)  The  said  orders  as  hereby 
amended  on  an  interim  basis,  and  all  of 
the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  Section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  areas:  and 
the  minimum  prices  specified  in  the 
orders  as  hereby  amended  on  an  interim 
basis,  are  such  prices  as  will  reflect  the 
aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(3)  The  said  orders  as  hereby 
amended  pn  ^n  interim  basis,  regulate 
the  handling  of  milk  in  the  same  manner 
as.  and  are  applicable  only  to  persons  in 
the  respective  classes  of  industrial  or 
commercial  activity  specified  ia, 
marketing  agreements  upon  which  a 
hearing  has  been  held. 

(b)  Additional  findings.  It  is  necessary 
in  the  public  interest  to  make  titese 


interim  amendments  to  the  New 
England,  Middle  Atlantic  and  Pacific 
Northwest  orders  effective  upon 
publication  of  this  document  in  the 
Federal  Register.  Any  delay  beyond  that 
date  would  tend  to  disrupt  the  orderly 
marketing  of  milk  in  the  meurketing 
areas. 

The  interim  amendments  to  these 
orders  are  known  to  handlers.  The 
tentative  decisions  containing  the 
proposed  amendments  to  these  orders 
were  issued  in  December  1991. 

TTie  changes  effected  by  these  interim 
amendments  will  not  require  extensive 
preparation  or  substantial  alteration  in 
method  of  operation  for  handlers.  In 
view  of  the  foregoing,  it  is  hereby  found 
and  determined  that  good  cause  exists 
for  making  these  order  amendments 
effective  upon  publication  in  the  Federal 
Register,  and  that  it  would  be  contrary 
to  the  public  interest  to  delay  the 
effective  date  of  these  amendments  for 
30  days  after  their  publication  in  the 
Federal  Register. 

(Sec.  553(d],  Administrative  Procedure  Act.  5 
U5.C.  551-559). 

(c)  Determinations.  It  is  hereby 
determined  that; 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  each  of  the 
respective  marketing  areas,  to  sign  a 
proposed  maiiceting  agreement,  tends  to 
prevent  the  effectuation  of  the  declared 
policy  of  tlie  Act; 

(2)  The  issuance  of  these  interim 
amendments  to  each  of  the  specified 
orders  is  the  only  practical  means 
pursuant  to  the  declared  policy  of  the 
Act  of  advancing  the  interests  of 
producers  as  defined  in  the  respective 
orders,  and 

(3)  The  issuance  of  these  interim 
amendments  to  each  of  the  specified 
orders  is  approved  by  more  than  the 
required  number  of  producers  who 
during  the  determined  representative 
period  were  engaged  in  the  production 
of  milk  for  sale  in  each  of  the  respective 
marketing  areas. 

List  of  Subjects  in  7  CFR  Parts  1001, 1004 
and  1124 

Milk  marketing  orders. 

Order  Relative  to  Handling 

It  is  therefore  ordered  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  New  England. 
Middle  Atlantic  and  Pacific  Northwest 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  orders,  as  amended. 


and  as  hereby  amended  on  an  interim 
basis,  as  follows: 

The  authority  citation  for  7  CFR  parts 
1001, 1004  and  1124  continues  to  read  as 
follows: 

Authority:  Sees.  1-19.'  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

PARTIMI-lflLK  m  THE  NEW 
ENGLAND  MARKETING  AREA 

1.  Secticm  10(n.40  is  amended  by 
revising  paragraph  (c)(l)(iii}  and  adding 
a  new  paragraph  (d)  to  read  as  follows: 


91001.40 


of  uCMialion. 


(c)  •  *  • 
(1)  •  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk. 

(d)  Class  III^A  milk.  Class  UI-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1001.43  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§1001.43    General  daaaMcation  nilM. 

(0  Class  Ill-A  milk  shall  be  allocated 
in  combination  with  Class  HI  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  from 
pool  soinres  to  Class  Ili-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  III  milk  at  the  plant. 

3.  Section  1001.50  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$1001^    ClaaapricM. 
*        •        •        *       « 

(d)  Class  III-A  price.  The  Class  lU-A 
price  for  the  month  shall  be  the  average 
Central  States  Extra  Grade  nonfat  dry 
milk  price  for  the  month,  as  reported  by 
the  Department,  less  12.5  cents,  times 
8.5,  plus  the  butterfat  differential  times 
35  and  rounded  to  the  nearest  cent,  and 
subject  to  tiie  adjustments  set  forth  in 
paragraph  (c)  of  this  section  for  the 
applicable  month. 

4.  Section  1001.54,  Announcement  of 
class  prices,  is  revised  to  read  as 
follows: 

S1001.S4    AnnouncanMfit  of  ciaaa  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Dass  I  price  for 
the  following  month  and  the  Class  HI 
and  Class  III-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  ttw  Class  II  price  for  the 
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following  month  computed  pursuant  to 
51001.50(b). 

PART  1004-MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  Section  1004.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
a  new  paragraph  (d)  to  read  as  follows: 

91004.40   CtaMMOfutiRzation. 

(c)  •  •  • 
(!)•  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  d^  milk. 

(d)  Class  III-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1004.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1004.43   QcMral  ciMsiffcstioo  nites. 
***** 

(d)  Class  ni-A  milk  shall  be  allocated 
in  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  firom 
pool  sources  to  Class  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  in  use  at  the  plant. 

3.  Section  1004.50  is  amended  by 
revising  the  section  heading  and  adding 
a  new  paragraph  (g)  to  read  as  follows: 

§1004.50   Class  and  component  priCM. 

(g)  Class  III-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Central  States  Extra  Grade  nonfat  dry 
milk  price  for  the  month,  as  reported  by 
the  Department,  less  12.5  cents,  times 
8.5,  plus  the  butterfat  differential  v&lue 
per  hundredweight  of  3.5  percent  milk 
and  rounded  to  the  nearest  cent,  and 
subject  to  the  adjustments  set  forth  in 
paragraph  (c)  of  this  section  for  the 
applicable  month. 

4.  Section  1004.53  is  amended  by 
revising  paragraph  (a)(2]  to  read  as 
follows: 

§  1004.53    Announcement  of  class  priCM 
and  componwrt  prico*. 
***** 

(a)  •  •  * 

(2)  The  Class  III  and  Class  III-A 
prices  for  the  preceding  month;  and 

5.  Section  1004.60  is  amended  by 
adding  a  new  paragraph  (k)  to  read  as 
follows: 


(k)  For  producer  milk  in  Class  III-A. 
add  or  subtract  as  appropriate  an 
amount  per  hundredweight  that  the 
Class  III-A  price  is  more  or  less.  ~ 

respectively,  than  the  Class  III  price. 

6.  Amend  S  1004.71(b)(2)  by  changing 
the  reference  "f  1004.62"  to  "S  1004.61". 

PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
a  new  paragraph  (d)  to  read  as  follows: 


91124.40 


of  uWtaatlon. 


91004.60 
coinputinQ 


valiM  of  mWc  for 


(c)  •  •  • 

(!)••* 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  d^  milk. 

(d)  Class  III-A  milk.  Class  UI-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1124.43  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

91124.43   Ganaralciasaiflcationnilaa. 

(e)  Class  ni-A  milk  shaU  be  allocated 
in  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  III-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  UI  use  at  the  plant. 

3.  Section  1124.50  is  amended  by 
revising  paragraph  (c)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

91124.50   Class  pricao. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

(d)  Class  III-A  price.  The  Class  UI-A 
price  for  the  month  shall  be  the  average 
Western  Grade  A  nonfat  dry  milk  price 
for  the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  8.5, 
plus  the  butterfat  differential  times  35 
and  rounded  to  the  nearest  cent. 

4.  Section  1124.53  is  revised  to  read  as 
follows: 

9 1 124.53   Announcaniant  of  daas  prfcaa. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  and 
Class  III-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
S  1124.S0(b). 


Signed  at  Washington.  DC  on:  December 
27, 1991. 

lohn  E.  Frydanluod, 

Deputy  Assistant  Secretory,  Marketing  and 
Inspection  Services. 

|FR  Doc.  92-106  Piled  1-2-92: 8:45  am]    . 
MUSM  coot  S41»«MI 


Foraign  Agrlcuiturai  Sarvic* 
7CFR  Part  1530 

Sugar  To  Ba  Ra-txportad  In  Sugar 
Containing  Producta:  Corraction 

AQCNCV:  Foreign  Agricultural  Service 
(FAS),  USDA. 

ACTION:  Correction  to  final  regulation. 


:  FAS  is  correcting  two  minor 
errors  which  appeared  in  the  final  rule 
published  in  the  Fadaral  Register  on  July 
8, 1991  (56  FR  30857),  which  amended  7 
CFR  part  153a  subpart  B,  for  Sugar  to  be 
Re-exported  in  Sugar  Containing 
Products. 

EFFECnvE  DATS:  August  7. 1991. 

FOR  FUirrHEfl  INf  OfUMATION  CONTACT: 

Cleveland  H.  Marsh,  Team  Leader, 
Import  Policies  &  Trade  Analysis 
Division,  Foreign  Agricultural  Service, 
room  5531-South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-1000:  Telephone  (202)  720- 
2916. 

tuppttMgNTANV  mnmumotr. 

Conectioa  of  Publio!  tioo 

The  publication  on  July  8, 1991  of  the 
Hnal  regulation  whij;h  was  the  subject  of 
FR  Doc  91-16133.  is  corrected  as 
follows: 

91530206    (Corradadl 

1.  On  page  30865,  first  column,  in 
S  1530.205,  the  section  heading 

"8  1530.205  Proof  of  export."  is  corrected 
to  read  "9  1530.205  Proof  of  export  and 
notice  of  drawback  claims.". 

91S30.206    [Conroctod] 

2.  On  page  30865,  second  column,  in 
amendatory  instruction  12,  in  line  two. 
"paragraph  (a)"  is  corrected  to  read 
"paragraph  (b)". 

Signed  at  Washington,  D.C.  on  Decemlwr 
27. 1991. 
PUBpMackte. 

Acting  Administrator.  Foreign  Agricultural 
Service. 

[PR  Doc.  92-«  Piled  1-2-82;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12CFR  Part  201 

[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banlt^  Ctiange  in  Discount 
Rates 


agency:  Board  of  Governors  of  the 
Federal  Reserve  System.         [ 
action:  Final  rule. 


summary:  The  Board  of  Governors  has 
amended  its  Regulation  A  (Extensions  of 
Credit  by  Federal  Reserve  Banks)  to 
reflect  its  recent  approval  of  a  reduction 
in  discount  r&tes  at  each  Federal 
Reserve  Bank.  The  discount  rate  is  the 
interest  rate  that  is  charged  depository 
institutions  when  they  borrow  from  their 
district  Federal  Reserve  Banks.  The 
Board  acted  on  requests  submitted  by 
the  Boards  of  Directors  of  the  twelve 
Federal  Reserve  Banks. 
EFFECTIVE  DATE:  The  amendments  to 
Regulation  A  were  effective  December 
27',  1991.  The  discount  rate  changes  were 
effective  on  the  dates  specified  in 
§§  201.51  and  201.52. 
FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  W.  Wiles,  Secretary  of  the 
Board  (202/452-3257);  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TTD)  (202/452- 
3544),  Dorothea  Thompson,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b),  13, 14. 
19,  et  al.,  of  the  Federal  Reserve  Act,  the 
Board  has  amended  its  Regulation  A  (12 
CFR  part  201)  to  incorporate  changes  in 
discount  rates  on  Reserve  Bank 
extensions  of  credit.  The  discount  rate  is 
the  interest  rate  that  is  charged 
depository  institutions  when  they 
borrow  from  their  district  Federal 
Reserve  Banks.  i 

The  Board  acted  on  requests'         ^ 
submitted  by  the  Boards  of  Directors  of 
the  twelve  Federal  Reserve  Banks 
effective  on  the  dates  specified  below. 
The  reduction  was  made  on  the  basis  of 
cumulating  evidence,  notably  monetary 
and  credit  conditions,  as  well  as  current 
economic  conditions,  that  point  to  a 
receding  dt  inflationary  pressures.  This 
action,  together  with  the  cumulative 
effects  already  in  train  from  previous 
actions,  should  provide  the  basis  for  a 
resumption  of  sustained  economic 
expansion.  This  reduction  in  part  will 
realign  the  discount  rate  with  short-term 
market  interest  rates. 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  were  not  followed  in 


connection  with  the  adoption  of  these 
amendments  because  the  Board  for  the 
"good  cause"  stated  above  finds  that 
delaying  the  changes  in  the  discount 
rates  listed  in  Regulation  A  to  allow 
notice  and  public  comment  on  the 
changes  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest.* 
The  provisions  of  5  U.S.C.  553(d) 
generally  prescribing  30  days'  prior 
notice  of  the  effective  date  of  a  rule 
have  not  been  followed  because  section 
553(d)  provides  that  such  prior  notice  is 
not  necessary  whenever  there  is  good 
cause  for  finding  that  such  notice  is 
contrary  to  the  public  interest.  As 
previously  stated,  the  Board  determined 
that  delaying  the  changes  in  the 
discount  rates  Usted  in  Regulation  A  is 
contrary  to  the  public  interest. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C.  601  et  seq.),  the  Board 
certifies  that  the  changes  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
The  changes  reduce  rates  of  interest 
charged  to  borrowers  from  Reserve 
Banks,  and  the  amendments  will  have 
no  general  effect  on  regulatory  burdens 
for  all  depository  institutions,  no 
specific  effect  on  such  burdens  for  small 
depository  institutions,  and  have  no 
particular  adverse  effect  on  other  small 
entities.  '' 

List  of  Subjects  in  12  CFR  Part  201 

Banks,  banking;  Credit;  Federal 
Reserve  System. 

For  the  reasons  outlined  above,  the 
Board  of  Governors  amends  12  CFR  part 
201  as  set  forth  below: 


1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  Sees.  10(a),  10(b),  13, 13a,  14(d) 
and  19  of  the  Federal  Reserve  Act  (12  U.S.C. 
347a.  347b.  ^3  et  seq..  347c.  348  et  seq..  357, 
-  374, 374a  and  461);  and  sec.  7(b)  of  the 
International  Banking  Act  of  1978  (12  U.S.C. 
347d). 

2.  Section  201.51  is  revised  to  read  as 
follows: 

§201.51    Short-term  adjiwtment  credit  for 
depository  institutiona. 

The  rates  for  short-term  adjustment 
credit  provided  to  depository 
institutions  under  S  201.3(a)  of 
Regulation  A  are: 


Federal  Reserve  Bank 
Elective 


Rate 


Boston ; 3.5  Dec.  20. 1991 

New  York » 3.5  Dec.  20, 1991 

Philadelphia „.. 3.5  Dec.  20, 1991 

Cleveland 3.5  Dec.  20. 1991 

Richmond 3.5  Dec.  20. 1991 

Atlanta » 3.5  Dec.  20, 1991 

Chicago »....  3.5  Dec.  20. 1991 

St.  Louis ..3.5  Dec.  24, 1991 

Minneapolis 3.5  Dec.  23, 1991 

Kansas  City 3.5  Dec.  20, 1991 

Dallas 3.5  Dec.  20, 1991 

San  Francisco 3.5  Dec.  20, 1991 


3.  Section  201.52  is  revised  to  read  as 
follows: 

§  201.52    Extended  credit  for  depository 
institutions. 

(a)  Seasonal  credit.  The  rates  for 
seasonal  credit  extended  to  depository 
institutions  under  §  201.3(b)(1)  of 
Regulation  A  are: 


Federal  Reserve  Bank 
Effective 


Rate 


Boston 3.5  Dec.  20, 1991 

New  York 3.5  Dec.  20, 1991 

Philadelphia 3.5  Dec.  20, 1991 

Cleveland , 3.5  Dec.  20, 1991 

Richmond. 3.5  Dec.  20, 1991 

Atlanta 3.5  Dec.  20, 1991 

Chicago 3.5  Dec.  20, 1991 

St.  Louis 3.5  Dec.  24, 1991 

Minneapolis 3.5  Dec.  23. 1991 

Kansas  City 3.5  Dec.  20, 1991 

Dallas ;.... 3.5  Dec.  20, 1991 

San  Francisco 1...  3.5  Dec.  20. 1991 


(b)  Other  extended  credit.  The  rates 
for  other  extended  credit  provided  to 
depository  institutions  under  sustained 
liquidity  pressures  or  where  there  are 
exceptional  circumstances  or  practices 
involving  a  particular  institution  under  § 
201.3(b)(2)  of  Regulation  A  are: 


Federal  Reserve  Bank 
Effective 


Rate 


'The  Board's  Rules  of  Procedure  provide  that 
advance  notice  and  deferred  effective  date  will 
ordinarily  be  omitted  in  the  public  interest  for 
changes  in  discount  rates.  12  CFR  262.2(e). 


Boston „ 3.5  Dec.  20, 1991 

New  York „ 3.5  Dec.  20, 1991 

Philadelphia 3.5  Dec.  20, 1991 

Cleveland 3.5  Dec.  20, 1991 

Richmond „ 3.5  Dec.  20. 1991 

Atlanta \ 3.5  Dec.  20, 1991 

Chicago 3.5  Dec.  20, 1991 

St.  Louis 3.5  Dec.  24, 1991 

Minneapolis 3.5  Dec.  23, 1991 

Kansas  City 3.5  Dec.  20, 1991 

Dallas 3.5  Dec.  20, 1991 

San  Francisco 3.5  Dec.  20, 1991 
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These  rates  apply  for  the  first  30  days  of 
borrowing.  For  credit  outstanding  for 
more  than  30  days,  a  flexible  rate  will  be 
charged  whjch  takes  into  account  rates 
on  market  sources  of  funds,  but  in  no 
case  will  the  rate  charged'be  less  than 
the  basic  discount  rate  plus  one-half 
percentage  point  Where  extended  credit 
provided  to  a  particular  depository 
institution  is  anticipated  to  be 
outstanding  for  an  unusually  prolonged 
period  and  in  relatively  large  amounts, 
the  30-day  time  period  may  be 
shortened. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  27, 1991. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  92-43  Filed  1-2-92;  8:45  am] 

BIUUNO  CODE  CSIO-Ot-f 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminletration 

14  CFR  Part  39 

[Docket  No.  91-ANE-44;  Amendment  39- 
8101,  AO  91-24-14] 

Airworthinesa  Directives:  Pratt  ft 
Whitney  (PW)  JT8D  Series  Turbofan 
Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  PW  IT8D  series  turbofan 
engines,  that  requires  a  record  search,  a 
review  of  maintenance  records,  and  a 
one-lime  inspection  and  replacement,  if 
necessary,  of  a  specific  No.  4-Vi  bearing 
seal  spacer.  This  AD  also  requires  oil 
system  breather  checks  on  certain 
engines.  This  amendment  is  prompted 
by  reports  of  unapproved  No.  4-V4 
bearing  seal  spacers  that  have  been 
distributed  to  JT8D  overiiaul  shops  and 
operators.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
No.  4-V2  bearing  which  could  result  in 
low  pressure  turbine  shaft  fracture, 
uncontained  engine  failure,  inflight 
shutdown,  or  possible  aircraft  damage. 
DATES:  Effective  January  21, 1992. 

Comments  must  be  received  no  later 
than  February  3, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  21, 
.1992. 

AOORCSSES:  Send  comments  in 
duplicate  to  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief 


Counsel.  12  New  England  Executive 
Parle  Burlington,  Massachusetts  01803- 
5299,  or  deliver  in  duplicate  to  room  311 
at  the  above  address. 

Comments  may  be  inspected  at  the 
above  location  between  the  hours  of  8 
a.m.  and  4:30  pjn.,  Monday  through 
Friday,  except  federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  Pratt  &  Whitney. 
I'ubUcations  Department,  P.O.  Box  611. 
Middletown,  Connecticut  06457.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  room  311, 12 
New  England  Executive  Parte, 
Burlington,  Massachusetts. 
FOR  FURTHER  INFORMATNM  CONTACT 
John  E.  Golinski,  Engine  Certification 
Office,  AN&-140,  Ei^ne  k  Propeller 
Directorate,  Aircraft  Certification 
Service,  FAA,  New  England  Region.  12 
New  England  Executive  Park, 
Buriington,  Massachusetts  01803-5299, 
(617)  273-7121. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  approximately  200 
unapproved  No.  4-H  bearing  seal 
spacers.  Part  Number  (P/N)  525961,  have 
been  distributed  to  JT8D  overhaul  shops 
and  operators.  The  unapproved  spacers 
were  neither  manufactured  nor  shipped 
to  customers  by  PW,  the  only  approved 
manufacturer  of  this  part.  Engineering 
analysis  and  evaluation  has  been 
conducted  on  6  unapproved  spacers. 
This  technical  assessment  indicated  that 
the  observed  characteristics  of  the 
unapproved  spacers  would  result  in 
rapid  deterioration  of  the  seal  elements 
and  that  failure  is  anticipated  to  occur 
within  600  hours  time  in  service.  The 
variability  is  the  critical  features  of 
these  6  spacers  is  reasonably  constant, 
and  it  is  anticipated  that  other 
unapproved  spacers  will  not 
significantly  deviate  from  this  sample. 
The  600  hour  time  interval  has  been 
established  considering  the  potential 
variability  in  quaUty  aspects  of  the 
unapproved  spacers. 

The  extent  and  source  of  distribution 
of  these  unapproved  spacers  are  not 
completely  known  at  this  time.  The 
information  provided  through  the 
reporting  requirements  of  this  AD  will 
be  used  by  the  FAA  in  an  effort  to 
determine  these  factors.  In  addition,  this 
information  will  be  used  to  validate  the 
engineering  analysis  conducted  on  the 
sample  of  unapproved  spacers. 
Therefore,  this  AD  may  be  revised 
based  on  further  assessment  of  the 
information  received.  Further 
information  pertaining  to  unapproved 
parts  can  be  obtained  from  Advisory 
Circular  21-29,  "Reporting  Suspected 
Unapproved  Parts." 


The  No.  4-V%  bearing  seal  spacer,  P/N 
525961,  is  used  on  all  JT8D  engine 
models.  It  is  a  critical  component  of  the 
No.  4-Vi  bearing  ring  seal  assembly 
which  isolates  the  No.  4-V^  bearing  from 
high  pressure  compressor  air.  Operation 
of  a  JT8D  engine  with  an  unapproved 
bearing  seal  spacer  could  result  in  the 
failure  of  the  No.  4-%  bearing  which 
could  cause  a  fracture  of  the  low 
pressure  turbine  shaft.  Therefore, 
immediate  corrective  action  is  required 
to  correct  an  unsafe  condition  that  could 
result  in  fracture  of  the  low  pressure 
turbine  shaft,  uncontained  engine 
failure,  inflight  shutdown,  or  possible 
damage  to  the  aircraft. 

Since  these  spacers  may  have  been 
inntnlled  ou  engines  of  this  type  design, 
this  AD  requires  a  search  of  the 
purchasing  records  for  the  No.  A-Vt 
bearing  seal  spacer,  P/N  525961,  and  a 
review  of  the  engine  maintenance 
records  to  determine  if  an  approved 
spacer  is  installed  in  the  engine.  This 
AD  also  requires  a  one-time  inspection 
of  No.  4-V^  bearing  seal  spacers  that  are 
not  confirmed  to  be  approved  spacers. 
Further,  this  AD  requires  on-wing  oil 
system  breather  checks  on  certain 
engines  to  check  for  higher  breather 
pressure  due  to  rapid  seal  wear  caused 
by  the  unapproved  spacer. 

Since  operation  with  this  unapproved 
spacer  could  result  in  an  uncontained 
engine  failure,  inflight  shutdown,  or 
damage  to  the  aircraft,  there  is  a  need  to 
minimize  the  exposure  of  aircraft  to  this 
condition.  Accordingly,  safety  in  air 
transportation  requires  adoption  of  this 
regulation  without  prior  notice  and 
public  comment  and  requires  immediate 
adoption  of  this  regulation.  Therefore,  it 
is  found  that  notice  and  opportunity  for 
prior  public  comment  hereon  are 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  an  emergency 
and.  thus,  was  not  preceded  by  notice 
and  opportunity  for  prior  public 
comment,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire  regarding 
this  AD.  Communications  should 
identify  the  docket  number  and  be 
submitted  to  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  "No. 
91-ANE-44, 12  New  England  Executive 
Park,  Buriington,  Massachusetts  01803- 
5299.  All  communications  received  by 
the  deadline  date  indicated  above  will 
be  considered  by  the  Administrator,  and 
the  AD  may  be  changed  in  light  of  the 
comments  received. 
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The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  tf  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatorj 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket.  I 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference,  and 
Safety, 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  3»-(  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:       { 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g).  and  14  CFR  11.89. 

§39.13    [Amended]  | 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness- 
directive  (AD):  I 

91-24-14  Pratt  ft  Whitney:  Amendment  No. 
39-6101.  Docket  No.  91-ANE-44. 

Applicability:  Pratt  ft  Whitney  (PW)  JTSD- 
1.  -lA.  -IB,  -5,  -7,  -7 A,  -7B,  -9,  -9A,-11,  -15. 
ISA.  -17,  -17A  -17R.  -17AR,  -209.  -217, 
-  217A.  -217C,  and  -219  turbofan  engines 
installed  on  but  not  limited  to  Boeing  727  and 
737  series  aircraft,  McDonnell  Douglas  DC-9 
series  and  MD-BO  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 


To  prevent  No.  4-Vi  bearing  failure, 
uncontained  engine  failure,  inflight  shutdown, 
or  possible  aircraft  damage  accomplish  the 
following: 

(a)  Within  15  days  after  the  effective  date 
of  this  AD,  conduct  a  search  and  review  of 
the  following: 

(1)  Purchasing  records  for  the  No.  4-V2 
bearing  seal  spacer,  P/N  525961,  to  identify 
the  purchase  source. 

(2)  Engine  maintenance  records  to 
determine  if  the  No.  4-%  bearing  seal  spacer. 
P/N  525961,  was  installed  by  PW  in  a  new  or 
overhauled  JT8D  engine. 

(b)  If  the  records  indicate  that  the  No.  4-V4 
bearing  seal  spacer.  P/N  525961.  was 
purchased  directly  from  PW  customer  parts 
support  or  the  spacer  was  installed  by  PW  in 
a  new  or  overhauled  JTSD  engine,  no  further 
action  is  required. 

(c)  If  the  records  indicate  that  the  No.  4- 'A 
bearing  seal  spacer,  P/N  525961,  was  not 
obtained  directly  from  PW  customer  parts 
support,  or  was  not  installed  by  PW,  or  if  the 
purchase  source  is  unknown,  accomplish  the 
following: 

(1)  For  No.  4-V2  bearing  seal  spacers,  P/N 
525961.  not  installed  in  JTBD  engines,  perform 
the  following  one-time  inspection  prior  to 
installation  in  an  engine  or  within  45  days 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(!)  Visually  inspect  to  confirm  the  presence 
of  hardface  on  the  spacer.  An  approved  No. 
4-Vi!  bearing  seal  spacer  will  have  hardface 
which  exhibits  a  shiny  machined  appearance. 
An  unapproved  spacer  does  not  have 
hardface. 

(ii)  Visually  inspect  to  confirm  that  the 
spacer  is  a  silver  color.  The  unapproved 
spacer  is  manufactured  from  a  different 
material  and  has  a  bronze  color. 

(iii)  Determine  the  material  hardness  of  the 
No.  4-%  bearing  seal  spacer  in  accordance 
with  industry  standard  practices  on  a  non- 
hardfaced  and  non-plated  surface  of  the 
spacer,  such  as  the  bore  inner  diameter. 
Acceptable  material  hardness  is  Rockwell 
C32  to  C38,  or  its  equivalent. 

(iv)  A  No.  4-V4  bearing  seal  spacer,  P/N 
525961,  that  does  not  satisfy  all  three  of  the 
above  inspections  is  considered  unairworthy 
and  shall  not  he  placed  in  service. 

Note:  Data  pertaining  to  the  location  of  the 
hardface  and  plated  surfaces  are  contained  in 
Section  72-53-37,  of  PW  Engine  Manual,  P/N 
481672  for  IT8D-1  thru  -17AR  series  engines, 
and  PW  Engine  Manual,  P/N  773128  for 
JT8D-200  series  engines. 

(2)  For  engines  that  are  not  installed  on 
aircraft,  and  that  have  a  No.  4-V4  bearing 
seal  spacer,  P/N  525961.  with  less  than  600 
hours  total  time  in  service  on  the  effective 
dale  of  this  AD,  disassemble  the  engine 
sufficiently  to  perform  a  one  time  inspection 
in  accordance  with  the  inspection 
requirements  of  paragraphs  (c)(1)  (i),  (ii)  and 
(iii)  of  this  AD,  prior  to  returning  the  engine 
to  service. 

(i)  A  spacer  that  does  not  satisfy  all  the 
inspection  criteria  is  considered  unairworthy 
.  and  shall  not  l>e  returned  to  service. 

(ii)  A  spacer  that  has  been  inspected  in 
accordance  with  the  criteria  listed  in 
paragraph  (c)(1)  (i),  (ii).  and  (iii)  of  this  AD, 


and  has  satisfied  that  criteria,  does  not 
require  a  reinspection, 

(3)  For  engines  that  are  installed  on  aircraft 
and  that  contain  a  No.  4-V4  bearing  seal 
spacer,  P/N  525961,  with  less  than  600  hours 
time  in  service  on  the  effective  date  of  this 
AD,  accomplish  the  following: 

(i)  Perform  an  oil  system  breather  check  on 
the  engine  within  100  hours  time  in  service 
after  the  effective  date  of  this  AD  in 
accordance  with  PW  JTBD  Maintenance 
Manual,  Section  72-00-00.  Troubleshooting- 
02.  pages  120. 121,  and  122,  dated  August  1, 
1991,  and  pages  123, 124, 135,  and  136,  dated 
May  15, 1990,  or  PW  JTSD  Maintenance 
Manual,  Section  72-00,  Engine 
Troubleshooting,  page  117  dated  May  1, 1990, 
and  pages  118, 119, 120, 121, 122, 123,  and  124, 
dated  September  1, 1986,  as  applicable, 
(ii)  Thereafter,  repeat  the  oil  system 
breather  check  required  by  paragraph  (c)(3)(i) 
of  this  AD  at  intervals  not  exceeding  100 
hours  time  in  service  since  the  last  check 
until  the  No.  4-V2  bearing  seal  spacer  has 
accumulated  600  hours  total  time  in  service. 
Engine  breather  checks  are  not  required 
when  time  in  service  on  the  seal  spacer  is       / 
greater  than  or  equal  to  600  hours. 

(iii)  Remove  engines  from  service  if  the 
check  indicates  high  breather  pressure  as 
defined  in  the  applicable  Sections  of  PW 
JTSD  Maintenance  Manual  referenced  in 
Paragraph  (c)(3)(i)  of  this  AD. 

(iv)  At  the  next  shop  visit  after  the  effective 
date  of  this  AD,  when  the  engine  is 
disassembled  sufficiently  to  gain  access  to 
the  affected  spacer,  perform  a  one  time 
inspection  in  accordance  with  the  inspection 
requirements  of  paragraphs  (c)(1)  (i),  (ii),  and 
(iii)  of  this  AD,  but  no  later  than  January  31. 
1999.  Performance  of  the  one  time  inspection 
constitutes  terminating  action  for  the 
breather  check  requirements  of  paragraph 
(c)(3)  (i)  and  (ii)  of  this  AD. 

(A)  A  spacer  that  does  not  satisfy  all  the 
inspection  criteria  is  considered  unairworthy 
and  must  not  be  returned  to  service. 

(B)  A  spacer  that  has  been  inspected  in 
accordance  with  the  criteria  listed  in 
paragraph  (G)(l)(i),  (ii),  and  (iii)  of  this  AD, 
and  has  satisfied  that  criteria,  does  not 
require  a  reinspection. 

Note:  Applicable  maintenance  manuals  are 
JTBD  Maintenance  Manual.  P/N  481671  for 
JT8D-1  thru  -17AR  series  engines,  and  JTSD 
Maintenance  Manual,  P/N  773127  for  JTSD- 
200  series  engines. 

(4)  For  engines  (uninstalled  or  installed) 
containing  a  No.  4-V4  tearing  seal  spacer,  P/ 
N  525961,  having  greater  or  equal  to  600  hours 
total  time  in  service  on  the  effective  date  of 
this  AD.  perform  a  one-time  inspection  in 
accordance  with  the  inspection  requirements 
of  paragraphs  (c)(l)(i),  (ii),  and  (iii)  of  this 
AD.  at  the  next  shop  visit  when  the  engine  is 
disassembled  sufficiently  to  gain  access  to 
the  affected  spacer,  but  no  later  than  January 
31, 1999. 

(i)  A  spacer  that  does  not  satisfy  all  the 
inspection  criteria  is  considered  unairworthy 
and  must  not  \}e  returned  to  service. 

(ii)  A  spacer  that  has  t>een  inspected  in 
accordance  with  the  criteria  of  paragraph 
(c)(l)(i),  (ii),  and  (iii)  of  this  AD,  and  has 
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satisHed  that  criteria,  does  not  require  a 
reinspection. 

(d)  Within  3<0  days  after  the  inspection 
requirements  of  paragraph  (c)(1)  of  this  AD 
have  been  accomphshed,  report  the  following  > 
information,  if  an  unapproved  spacer  has 
been  found:  (1)  Inspection  results,  (2)  Time  in 
Service  of  the  spacer,  and  (3)  Source  of 
purchase  of  the  spacer.  This  information  is  to 
be  forwarded  to  the  Manager,  Engine 
Certification  Office,  Engine  &  Propeller 
Directorate,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01^3-5299. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L  96- 
511)  and  have  been  assigned  OMB  Control 
No.  2120-0056. 

(e)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  this  AD  can  be 
accomplished. 

(f)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics,  or 
operations,  as  appropriatel,  an  alternative 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD  may  be  approved 
by  the  Manager,  Engine  Certiflcation  Office, 
Engine  and  Propeller  Directorate,  Aircraft 
Certification  Service,  12  New  England 
Executive  Park,  Burlington.  Massachusetts 
01«)3-5299. 

(g)  The  oil  system  breather  checks  shall  be 
done  in  accordance  with  the  following 
Sections  of  Pratt  &  Whitney  IT8D 
Maintenance  Manuals: 


Document  No. 

Page  No. 

Oats 

72-00-00 

120.  121,  122 
123.  124.  135,  136 

117 

118.  119,  120,  121. 

122.  123.  124 

8/1/91 

Total  Pages;  7 
72-00 

5/15/90 
5/1/90 

Total  Pages:  8 

9/1/86 

The  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  S52(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  P:^tt  &  Whitney.  Publications 
Department.  P.^0.  Box  611.  Middletown, 
Connecticut  06457.  Copies  may  be  inspected 
at  the  FAA.  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  room  311,  Burlington, 
Massachusetts,  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street,  NW..  room  8401, 
Washington.  DC. 

This  amendment  (39-8101,  AD  91-24-14) 
becomes  effective  January  21, 1902. 

Issued  in  Burlington,  Massachusetts,  on 
December  16, 1991. 
Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  92-8  Filed  1-2-92;  8:45  am] 
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14  CFR  Part  39 

(Docfctt  No.  •1-NM-2S9-AD;  AnwfMlnMnt 
39-9139;  AD-02-03] 

Airworthiness  Directives;  Boeing 
Modei  727  and  727-100  Series 
Airpianes  Equipment  With  a  Main  Dedc 
Cargo  Door  Installed  in  Accordance 
With  Supplemental  Type  Certificate 
(STC)  SA1368SO 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AO),  that  is 
applicable  to  certain  Boeing  Model  727 
and  727-100  series  airplanes,  equipped 
with  a  main  deck  cargo  door  installed  in 
accordance  with  STC  SA1368SO.  This 
action  requires  that  all  seven  cargo  door 
latch  lockpins  be  operative  and  properly 
engaged  prior  to  flight,  and  repair  of 
inoperative  latch  lockpins.  This 
amendment  is  prompted  by  the  results 
of  an  audit  of  the  cargo  door  installation 
which  revealed  that  a  revision  to  the 
STC  allowed  for  as  many  as  three  cargo 
door  latch  lockpins^  to  be  inoperative 
during  flight.  The  actions  specified  in. 
this  AD  are  intended  to  prevent  an 
inadvertent  <n-flight  opening  of  the  main 
deck  cargo  door,  with  resultant  major 
structural  damage  and  possible  reduced 
controllability  of  the  airplane. 
DATES:  Effective  January  21, 1992. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  4, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
"Docket  No.  91-NM-259-AD.  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-1056. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Randy  Avera,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ACE- 
130A.  FAA,  Atlanta  Aircraft 
Certification  Oftlce,  1669  Phoenix 
Parkway,  suite  210C,  Atlanta,  Georgia 
30349;  telephone  (404)  991-3020;  fax 
(404)  991-3606. 

SUPPLEMENTARY  INFORMATION:  During 
an  audit  of  a  cargo  door  installation  on  a 
Boeing  Model  727  series  airplane,  an 
imsafe  condition  was  discovered  with 
respect  the  the  latch  locking  mechanism 
installed  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA1368SO.  A  revision  to  the  STC 
limitations  information  permitted  as 
many  as  three  of  the  seven  cargo  door 
latch  lockpins  to  be  inoperative. 
However,  in  accordance  with  the  intent 


of  Federal  Aviation  Regulation  (FAR) 
25.783(f).  all  cargo  door  latch  lockpins 
must  be  operative  and  properly  engaged 
prior  to  flight.  Service  history  has  shown 
that  airplanes  that  do  not  have  a  means 
to  lock  each  latch  of  an  outward  opening 
cargo  door  are  subject  to  in-flight 
failures  of  the  doors.  This  condition,  if 
not  corrected,  could  result  in  an 
inadvertent  in-flight  opening  of  the  main 
deck  cargo  door,  with  resultant  major 
structural  damage  and  possible  reduced 
controllability  of  the  airplane. 

Since  the  unsafe  condition  described 
is  hkely  to  exist  or  develop  on  other 
Boeing  Model  727  and  727-100  series 
airplanes  of  the  same  type  design, 
equipped  with  a  main  deck  cargo  do6r 
installed  in  accordance  with  STC 
SA1368SO.  this  AD  is  being  issued  to    ' 
prevent  an  inadvertent  in-flight  opening 
of  the  main  deck  cargo  door,  with 
resultant  major  structural  damage  and 
possible  reduced  controllabihty  of  the 
airplane.  This  AD  requires  that  all  seven 
cargo  door  latch  lockpins  be  operative 
and  properly  engaged  prior  to  flight,  and 
rppair  of  inoperative  latch  lockpins. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
thereon  are  impracticable,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  section  is  in  the  form  of 
a  final  rule  that  involves  requirements 
an'ecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the  Rules 
Docket  number  and  be  submitted  in 
triplicate  to  the  address  specified  under 
the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
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Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
wiU  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  coounents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-2S9-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  cominenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  1o  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
determined  further  that  this  action 
involves  an  emergency  reguUtioa  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  28. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulat(»y 
Po4icie8  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  {riaced  in  the  Rules  Docket  A  copy 
of  it  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "i 


(39.13    [Amamled] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-02-93.  Boeing:  Amendment  39-S139. 
Docket  No.  »l-NM-25»-AD. 

Applicability:  Modet  727  and  727-100  ieries 
airplaner  equipped  with  a  main  cargo  deck 
door  installed  in  accordance  with 
Supplemental  Type  Certification  (STQ 
SAiaeaSO;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  untest 
accomplished  prerioualy. 

To  prevent  an  inadvertent  in-Hi^t  opening 
of  the  main  deck  cargo  door,  accomplish  the 
MIowing: 

(al  Within  30  days  after  the  effective  date 
of  ttiis  AO  and  thereafter  prior  to  takeoff, 
each  time  the  cargo  door  is  cycled,  verify  that 
all  seven  cargo  door  latch  lockpina  are 
operative.  Inoperative  latch  lockpins  must  be 
repaired,  prior  to  further  flight,  in  accordance 
with  an  FAA-approved  method. 

(b)  An  alternative  method  of  comptiance  or 
adjustment  of  ttie  comptiance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Atlanta  Aircraft  Certification  Office  (AGO). 
ACE-115A.  FAA.  Small  Airplane  Directorate. 
The  request  shall  be  forwarded  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  concur  or  comment  and  then  send  it  to 
the  Manager,  AtlanU  ACO.  ACE-115A. 

(c)  Special  Bight  permits  may  \x  issued  in 
accordanca  with  FAR  Zl.197  and  21.199  to 
operate  the  airplance  to  a  location  where  the 
requirements  of  this  AD  can  l>e 
accomplished. 

(d)  This  amendment  (39-8139),  AD  9»-02-0» 
becomes  effective  January  21. 1992. 

Issued  in  Renton.  Washing|on.  on 
Deceffltier  23. 1991. 
LeroyA.KeMh, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  92-49  Filed  1-2-92;  0:45  am) 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety.  I 

Adoption  of  the  Amendment 

Acctjrdingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-{AMENDED]  I 

1.  The  authority  dtathxi  for  part  39 
continues  *o  read  a*  follows: 

Autbort^.  49  U.S.C.  135«(a].  1421  and  1423: 
49  U.S.C  100(g);  and  14  CFR  11.09, 


14CFRP»t3» 

(Docket  No.  91-NM-268-AO;  Amendment 
3*4141;  AO  92-02-0$] 

Atrworthlnes*  Diractlvw;  McOonneM 
Douglas  Modet  DC-«  Series  MrplHMS 
Equipped  With  a  Cargo  Conversion 
Modification  Installed  m  Accordance 
With  Sappiemental  Type  Certillcale 
(STC)  SA1802SO  or  SA421NW 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Fmal  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell  Douglas 
Model  DC-«  series  airplanes  equipped 
with  a  certain  cargo  conversion 
modification.  This  action  requires  a 
revision  to  the  FAA-approved  Airplane 


Flight  Manual  Supplement  to  include 
detailed  procedures  for  use  of  the  cargo 
door  warning  light  system:  and 
repetitive  inspections  of  the  cargo  door 
warning  system  wiring  to  detect  damage 
to  the  wiring  or  the  door  latching  roller 
mechanism,  and  repair  or  replacement 
of  damaged  comp<ments.  This 
amendment  is  prompted  by  two  recent 
occurrences  of  inadvertent  in-flight 
openings  of  the  cargo  door  on  certain 
modified  Model  DC-8-63  series 
airplanes.  The  actions  specified  in  this 
AD  are  intended  to  prevent  loss  of  the 
cargo  door,  damage  to  flight  control 
surfaces,  and  reduced  controllability  of 
the  airplane. 
dates:  Effective  January  21, 1992. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  4, 1992. 

AODRCSSES:  Submit  comraoats  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate.  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-2e8-AD,  1601  Land 
Avenue  SW..  Renton.  Washfaigton 
9805S-405& 

FOR  RMTHER  MFOMMATION  CONTACT: 
Mr.  David  Gundy,  Aerospace  Engineer. 
Airframe  Branch.  ACB-120A,  FAA. 
Atlanta  Aircraft  Certification  Office, 
suite  210C,  1689  Phoenix  Parkway, 
Atlanta.  GA  30349:  telephone  (404)  991- 
2910;  fax  (404)  991-3608. 
SUPPLEMENTARY  information:  Since 

August  1991,  there  have  been  two 
occurrences  of  inadvertent  in-flight 
openings  of  the  cargo  door  on  Model 
DC-6-83  series  airplanes  which  had 
been  modified  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SAia02SO.  The  second  occurrence 
resulted  in  significant  stfuctural  damage 
to  the  airplane.  Investigation  of  this 
occurrence  revealed  that  procedures  for 
use  of  the  cargo  door  warning  light 
system  were  not  included  in  the 
Airplane  FKght  Manual  Supplement.  In 
addition,  the  cargo  door  wire  bundle, 
which  powers  the  cai^go  door  operating 
and  indicating  system,  was  frayed  and 
crimped.  Failure  of  this  system  could 
result  in  a  false  indication  that  the  cargo 
door  is  property  closed  and  locked. 
These  conditions,  if  not  corrected,  could 
result  in  loss  oi  the  cargo  door,  damage 
to  flight  control  surfaces,  and  reduced 
controllability  of  the  airplane. 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
McDonnell  Douglas  Model  DC-8  series 
airplanes  of  the  same  type  design, 
including  those  modified  in  accordance 
with  STC  SA421hfW,  this  AD  is  being 
issued  to  prevent  loss  cS  the  cargo  door, 
damage  to  flight  control  surfaces,  and 
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reduced  controllability  of  the  airplane. 
This  AD  requires  a  revision  to  the  FAA- 
approved  Airplane  Flight  Manual 
Supplement  to  include  detailed 
procedtues  for  use  of  the  cargo  door 
warning  light  system.  In  addition,  this 
AO  requires  repetitive  inspections  of  the 
cargo  door  wire  bundle  to  detect 
crimped,  frayed,  or  chafed  wires; 
inspection  for  damaged  and  loose  or 
missing  mounting  hardware,  and  repair 
of  any  damaged  wiring  or  hardware 
mounting  components,  if  necessary;  and 
repetitive  inspections  of  the  cargo  door 
latch  rollers  to  ensure  that  all  twelve 
rollers  can  be  rotated  freely  by  hand 
and,  if  necessary,  replacement  of 
discrepant  roller  components  or  repair 
of  rollers  which  do  not  rotate  freely. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulations,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited  ' 

Although  this  action  is  in  the  form  of  a 
final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
subniitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conununications  shall  identify  the  Rules 
Docket  number  and  be  submitted  in 
triplicate  to  the  address  specified  under 
the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Dodcet  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  there  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-268-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency  ^ 

regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{AMENDEDl 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(G);  and  14  CFR  11.89. 


§39.13   [Anwndad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

a2  02  as.  McOoniMU  Dougbt:  Amendment 
39-8141.  Docket  91-NM-288-AD. 


Applicability:  Model  DC-«-61.  -«2.  -63, 
and  -73  series  airplanes  equipped  with  a 
cargo  conversion  modification  installed  in 
accordance  %vith  Supplemental  Type 
Certificate  (STC)  SA1802SO:  and  Model  DC- 
8-21,  -32,  -33.  and  -51  series  airplanes 
equipped  with  a  cargo  conversion 
modification  installed  in  accordance  with 
STC  SA421NW;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  cargo  door,  damage 
to  fli^t  control  surfaces,  and  reduced 
controllability  of  the  airplane,  accomplish  the 
following: 

(a)  Within  7  days  after  the  effective-date  of 
this  AD,  revise  the  Limitations  Section  of  the 
appropriate  FAA-approved  Airplane  Flight 
Manual  Supplement  (AFMS)  by  replacing 
item  5  in  the  AFMS  for  SA1802SO.  and  item  6 
in  the  AFMS  for  SA421NW.  with  the 
following.  (This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFMS.) 

"Prior  to  initiating  the  cargo  door  closing 
sequence,  a  flight  crew  member  must  verify 
that  the  cargo  door  warning  light  is 
illuminated.  After  the  door  closing  sequence 
is  complete,  and  visual  verification  has  been 
made  that  the  latches  are  closed  and  the 
lockpins  are  properly  engaged,  a  flight  crew 
member  must  verify  that  the  cargo  door 
warning  light  is  extinguished,  and  then 
conduct  a  PRESS-TO-TEST  of  the  warning 
light  to  ensure  that  the  light  is  operational. 
Pull  all  cargo  door  circuit  breakers  prior  to 
takeoff.  Methods  for  documentation  of 
compliance  with  the  preceding  procedures 
must  be  approved  by  the  FAA  Principal 
Maintenance  Inspector  (PMI)." 

(b)  Within  7  days  after  the  effective  date  of 
this  AD,  and  thereafter  at  intervals  not  to 
exceed  100  hours  time-in-service,  perform  the 
following  inspectioiu: 

(1)  Inspect  the  cargo  door  wire  bundle 
between  the  exit  point  of  the  cargo  liner  and 
the  attachment  point  on  the  cargo  door  to 
detect  crimped,  frayed,  or  chafed  wires;  and 
inspect  for  damaged,  loose,  or  missing 
hardware  mounting  components.  Prior  to 
further  flight  repair  any  damaged  wiring  or 
hardware  mounting  components  in 
accordance  with  FAA-approved  maintenance 
procedures. 

(2)  Inspect  the  cargo  door  latch  rollers  in 
the  lower  sill  of  the  cargo  door  opening  of  the 
airplane  to  ensure  that  all  twelve  rollers  can 
be  freely  rotated  by  hand.  Prior  to  further 
flight,  replace  any  discrepant  roller 
components  found,  and  repair  any  rollers  that 
caimot  be  rotated  freely  by  hand,  in 
accordance  with  FAA-approved  maintenance 
procedures. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Atlanta  Aircraft  Certification  Office  (ACO). 
ACE-115A.  FAA,  Small  Airplane  Directorate. 
The  request  shall  be  forwarded  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  concur  or  comment  and  then  send  it  to 
the  Manager.  Atlanta  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
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requireinenU  oi  this  AD  can  be 
accompiished. 

(«)  This  amendment  (39-8141).  AD  92-02^^ 
OS,  b«comea  effective  iaauary  21. 199Z 

Issued  in  Rentoa  WasfaingtoB.  ob 
December  23. 1991.  ^ 

Danell  M.  Pedenon. 
Acting  Manager.  Tmnaport  Airplane 
Directorate,  Aircraft  Oertificotion  Service, 
[FR  Doc.  92-50  Rled  1-2-02:  8:45  ami 
BailNO  CODE  MIO-IS-H 


14  CFR  Part  39 

[Oedwt  No.  91-NM-7S-AO; 
nae;  AD  91-25-69  R1) 


39- 


AirwortNness  Directive*;  McOonneit 
Douglae  Model  0C-«  Series  Airplanes 
and  C-9  (Mlttary)  Airplanes 

AQENCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnow;  Final  mle.  correction. 

SUamAIIY:  This  amendment  corrects 
information  in  an  existing  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC-9 
series  airplanes.  The  AD  currently 
requires  that  all  landing  gear  brakes  be 
inspected  for  wear  and  replaced  if  the 
wear  limits  prescribed  in  this  ruk  are 
not  met  and  that  the  new  wear  limits  be 
incorporated  into  the  FAA-approved 
maintenance  inspection  program.  This 
action  corrects  a  typographical  error  in 
the  listing  of  the  part  numbers  of  the 
affected  landing  gear  brakes. 
EFFECnve  DATE  December  31. 1991. 
FOfl  RMTHER  WFOMiATION  CONTACn 
Mr.  Andrew  Cfrecar.  Aerospace 
Engineer.  Los  Angeles  Aircraft 
Certification  Office,  ANM-131L,  FAA. 
Transport  Airplane  Directorate,  3229 
East  Spring  Street,  Long  Beach. 
California  90806-2425:  telephone  (213) 
988-5338. 
SUPPLEMENTARY  INFORMATION:  On 

November  14. 1981.  the  FAA  issued  AD 
91-25-03,  Amendment  39-AlM.  which 
was  published  in  the  Federal  Ragister  on 
November  26, 1991  (56  FR  59868).  That 
AD  is  applicable  to  certain  McHionnell 
Douglas  DC-9  series  airplanes,  and 
requires  that  all  landing  gear  brakes  be 
ii4^cted  for  wear  and  replaced  if  the 
wear  limits  prescribed  in  this  rule  are 
not  met,  and  that  the  new  wear  limits  be 
incorporated  into  the  FAA-approved 
maintenance  inspection  program.  That 
actioa  was  prompted  hjf  an  accident  in 
which  a  transport  category  airplane 
executed  a  rejected  takeoff  (RTO)  and 
was  unable  to  stop  on  the  runway  due  to 
worn  brakes.  The  requirements  of  the 
AD  are  intended  to  prevent  loss  of  the 
main  landing  gear  braking  effectiveness 
during  a  higji  energy  RTO. 


Since  issuance  of  that  AD.  the  FAA 
has  discovered  a  typographical  error  in 
the  listing  of  affected  brake  part 
numbers  that  appears  in  paragraph  (a) 
of  the  final  rule.  One  of  the  ABS  brake 
part  numbers  for  Model  DC-9-30  series 
airplanes  was  inadvertently  listed  as 
"956978ft-7."  The  correct  part  number  is 
"956078ft-7."  (This  correct  part  number 
was  listed  in  the  notice  of  proposed 
rulemaking  that  preceded  the  final  rule.) 

Action  is  taken  herein  to  correct  this 
error  and  to  correctly  add  the  AD  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (FAR).  No 
other  change  has  been  made  to  the 
substance  of  the  rule.  The  effective  date 
of  the  rule  remains  December  31, 1991. 

The  final  rule  is  being  reprinted  in  its 
entirety  (as  follows)  for  the  convenience 
of  affected  operators. 

Since  this  action  only  corrects  a 
typo^aphical  error  in  a  final  rule,  it  has  • 
no  adverse  economic  impact  and 
imposes  no  additional  burden  on  any  ■ 
person.  Therefore,  notice  and  public 
procedures  hereon  are  unnecessary. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

Adoptioo  of  tbe  Conectioo  ^ 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows:  ^ 

PART3»-[AIWEN0ED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

■     Authority:  49  U.S.C.  1 354(a).  1421  and  1423; 
49  U.S.C  106(g):  and  14  CFR  11.89. 

}  39.13    (AflMfMtodl 

2.  Section  39.13  is  amended  by 
correctly  adding  the  following 
airworthiness  directive: 

91-25-03  Rl.  McDonnell  Douglar 

Amendment  3&-«13a  Doclcet  Number  91- 
NM-7»-AD. 

i  AppHcablity:  Model  DC-9  series,  including 
Cr^  (military),  airplanes  equipped  with 
Aircraft  Braking  System  (ABS)  brake  part 
numbers  identified  in  paragraph  (a),  of  this 
AD.  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished 

To  prevent  the  loss  of  main  landing  geai 
braking  effectiveness,  accomplish  the 
following: 

(a)  Within  270  days  after  the  effective  date 
of  this  AD,  inspect  the  landing  gear  brakes, 
having  brake  numbers  Ksted  below,  for  wear. 
Any  brake  worn  more  than  the  maximum 
wear  limit  specified  below  must  be  replaced. 
prior  to  further  flight,  with  a  brake  within 
these  limits. 


Sertos 

ABS  brake  pan  No. 

«wearlirnil 
(Inches) 

DC-'9-l6 

95e0746A 

0.3 

B8Se0746A 

Ol3 

9S60743 

03 

A9560743 

03 

B9560743 

03 

DC-»-20/3O.. 

966078S 

.0.3 

MsaoTsa 

0L3 

BssfiOTaa 

03 

DC-9-30. 

9560955 

03 

9560788 

03 

A956078e 

03 

B96607ae 

0.3 

96«078»-2>-3;-6/-e 

03 

95607S8-7 

0.7 

DC-9-30/ 

B956086t 

0.3 

40/50 

9560861-1 

0.2 

96a(»61-2 

03 

9560661-3     ' 

OS 

(b)  Within  27D  days  after  the  effec!i\-e  date 
of  this  AD,  incorporate  the  maximum  brake 
wear  limits  specified  in  paragraph  (a)  of  this 
AD  into  the  FAA-approved  maintenance 
in^>ectioo  program. 

(c)  An  alternative  method  oiconpUance  or 
adiustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  tiOs 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
ACa 

(d)~Special  Bight  pennita  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  l>a8e  in  order  to 
comply  with  the  requitemeots  of  this  AIX 

(e)  This  amendment  (39-«136).  AD  91-2S^)3 
Rl.  is  effective  December  31. 1991. 

Issued  in  Rentoa.  Washington,  on 
December  23. 1991. 
Danell  M.  Padeison. 
Acting  Maihjger.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service.  ^^_ 
[FR  Doa  92-51  Filed  1-2-02;  8:45  am] 

BILUNG  CODE  4»M-tt-M 


DEPARTMENT  OF  LABOR  < 

Empioyment  and  Training 
AdiDintstration 

20  CFR  Part  655 
RIN  120&-AA90 

Wage  and  Hour  Division 

29CFRPart506 

RtNIMS-AA 

Attealatione  by  Empioyers  Using  Alien 
Crewmembers  for  Longshore 
Activitiee  in  IML  Porte 

AOEftacS:  Eraplnyment  and  Training 
Administration.  Labor,  and  Wage  and 


UMI 
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Hoiur  Division,  Etnployinent  Standanb 
Administration^  Labor. 

ACTION:  biterim  Rnal  role;  extensmn  of 
effectiTe  date. 

summary:  The  Department  of  Labor  1m» 
promuljpted'  Fegolations  ka  filing  ami 
enforcenent  ol  attestatioBs  hy 
employers  seeking  to  ose  certan  aBen 
crewaeiidiers.  to  perform  longsbof 
work  at  U.S,  ports.  This  docnment 
extends  the  expiration  date  of  the 
interiflBfiMdnie. 

DATES:  EffiectivBPatea:  May  28, 1961. 
throu^  March  31, 1902. 

In  FR  Dog.  81-12718,  56  Ht  34848  (Majr 
30, 1991)^  the  Department  of  Labor 
published  on  interim  fmal  rule  eEfective 
throBgh  December  31. 1991.  This 
document  extends  the  expiation  date 
through  Vterch  31, 1982. 

FOR  FURTNER  MFORMATIOfrCeNTAer 

On  20  CFR  part  655,  subpart  F,  and  2ft 
CFR  part  506,  subpart  F,  contact  David 
O.  Wilhams,  Chair,  Immigration  Task 
Force.  Emi^oyment  and  Training 
Administration.  Department  of  Laber. 
room  N-4470. 200  Constitution  Aveme. 
NW..  Washington,  DC  20210.  Telcpbcmet 
(202)  535-0174  (this  is  not  a  toll-free 
number). 

Ot  2&  CFR  part  655,  Bobpnt  G,  and  2S 
CFR  part  506.  subpart  G,  contact 
Solomon  Sugarman.  Wage  and  Hour 
Division,  Empioyment  Standards 
Administraition,  Department  of  Labor, 
room  S-3S02. 200  Constitution  Avenue. 
NW.,  Washington,  DC  2aaia  Telephone: 
(202)  523-7605  (this  is  not  a  toll-free 
number). 

SUPPUEMENTARV  INFORMATION:  On  Mojr 

30. 1991,  the  Department  of  Labor  (DOL) 
published  in  interim  final  rule  adding,  at 
20  CFR  part  «56,  sdip«ts  F  and  G,  and 
at  29  CFR  part  506,  subparts  F  and  & 
regulations  for  filing  and  enforcement  fd 
attestations  by  employers  seeking  to  use 
certain  alien  crewmembers  to  perfonn 
longshore  work  at  U.S.  ports,  pursuant 
to  section  258  of  the  Immigration  and 
NatiooaUty  Act  56  FR  24646  (May  dO, 
1991);  see  8  U.S.C.  1288.  Public 
comments  were  invited  through  July  29. 
1991,  and  the  interim  final  rule  was 
effective  from  May  28, 1991,  through 
December  31, 1991. 

DOL  has  determined  that  it  requires 
additional  time  to  review  and  consider 
the  mformation  presented  in  the  pubUc 
and  agency  comments.  This  review  wiH 
extend  past  December  31, 1991.  So  as 
not  to  IwEive  an  tntemiption  in  the 
regulations  ^veming  the  program,  DOL 
is  extending'  the  expfratfon  date  for  fee 
interim  finat  by  three  mon^,  before 
which  time  a  fiaat  rule  ia  expected  to  be 
publisbed. 


Accwdmgly.  FH  Doc.  91-127ia  58  HI 
24848  ^Mvf  30;  f991>,  is  amended;  by 
revising  tbie  first  sentence  in  the 
"^ATM"  section  to  read  "Effiectiv» 
dates:  YlAay  28. 1991,  tfarou^  Mardt  91. 

Signed  at  WasUhgton.  D.Cthla  30th  day 
of  December.  1991. 
LyaaMaitin, 
Secretary  of  Labor, 

(FR  Doc.  91-31333  Filed  12-31-91: 11:34  am] 
MuiNO  cooe  4S10-M-II.  Mie-ar-n 


DEPARTMENT  OF  HEALTH  AMD 
HOMANSEaVICES 

Food  and  Dmg  AdmWstraMon 

21CFRPart177 

{Dock«tNaS7F-09321 

Indtosd  Food  AddWvM;  Potymsrs 

AOENCy:  Food  aad  Drug  Admiaistraaon. 
HHa 

action:  Raal  rule. 

summary:  The  Food  and  Drag 
Administration  (FDA),  is  amending  the 
food,  additive  regulations  to  provide  for 
the  safe  use  of  ethylene- 
chlorotrifluaroethylene  copolymer  in 
repeated  use  articles  intended  for  use  in 
contact  with  food.  This  action  is  in 
response  to  a  petition  filed  by  Ausimoat 
USA.  Inc. 

dates:  Effective  January  3. 1902:  written 
objections  and  requests  for  a  hearing  by 
February  3, 1992.  The  Doector  of  the 
Office  of  the  Federal  Register  approves 
the  incorporation  by  reference  in 
accordanee  with  5  U.S.C  552(a]  and  1 
CFR  part  53  of  a  certain  publication  ia 
21  CFR  177.138Q(a](4),  effecUve  Janoary 
3.1992. 

adoresses:  Written  obfectioas  to  tbe 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  PwkawB  Dr.  Rockvilie.  MD 
20857. 

FOn  FURTHER  MFORMATKW  contact:       . 

Vlr  Anand  Centn  for  Food  Safety  and 
Applied  NutritioB  (HFF-33S],  Food  and 
Drug  Atfaninisfratioa  20O  C  St.  SW.. 
Washington,  DC  20204.  202-t72-G68a 
SUFFLEMENTARY  INFORMATION:  In  a 
notice  pubfished  in  the  Federal  Register 
of  November  6^  1987  (52  FR  42728),  FDA 
announced  that  a  food  additive  petition 
(FAP7B4040)  had  been  filed  by 
Ausimont  USA,  bic,  Fhioropdymer 
Dtvisien,  P.O.  Box  2332  R,  Morristown. 
NJ  07g6a  proposmg  that  1 177.13m 
FluoreceboK  reams  {21  CFR  177.1380}  be 
anended  to  provide  for  the  safe  use  of 
ethylene-chlorotrifluoroethyiene 


cupolyuiai  in  aitlcles  intended  for 
repeated  use  contact  with  food. 

In  its  evaluation  of  the  s^ety  of  this 
additive,  FDA  has  reviewed  the  safety 
of  both  die  additive  itself  and  the 
starting  materials  used  to  manufacture 
the  additive.  Although  the  additive  itself 
has  not  been  found  to  cause  cancer,  il 
has  been  found  to  contain  minute 
amounts  of  chloroform,  a  carcinogea, 
used  in  the  manufacturiag  process. 
Residual  amounts  of  reactants  and 
manufacturing  aids,  such  as  chlorofbiai, 
ate  commonly  found  a  contaminants  in 
chcBMcal  prodacts.  including  food 
additives. 

L  Determinatlas  of  Saisty 

Under  section  409(c](3]CA)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  ac^  (21  U.S.C.  348(c)(3)(A)].  the  so- 
called  "general  safety  clause"  of  the, 
statute,  a  food  additive  caonot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1966  ia  explained  in  tbe 
le^slative  history  of  the  ptovisioit: 
"Safety  4«qHire»  proof  of  a  reasonable 
certainly  that  no  barm  will  result  front 
the  proposed  ase  of  an  additive.  It  doe* 
not — and  ctinnel — require  proof  beyond 
any  poastble  doubt  that  no  harm  will 
result  under  any  conc«vabla 
circumstance."  (H.  Rept.<2234,i6th 
Cong..  2d  Sesa.  4  (1958)).  This  definitiaB 
of  safety  has  been  incorporated  into 
FDA's  food  additive  regulations  (21  CFR 
170.3(i)i.  The  anticaneet.  or  Delaney 
clause,  of  tbe  Food  Addttives 
Amendment  (seetsoB  409(c)t^(  A)  af  tha 
act)  provides  furtlm  that  no  food 
additive  shall  be  deemed  to  b»  safe  if  it 
is  foand  to  induce  cancer  when  ingested 
by  man  or  BniaaL 

In  the  past,  FDA  has  refused  to 
approve  the  use  of  an  additive  that 
contained  or  was  suspected  of  M 

containing  even  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  new 
believes,  however,  that  devekipmenta  m 
scientific  technology  and  mperience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  estabhsh  the  safety 
of  additives  that  contain  carcinogenic 
chemicals  bnt  that  have  not  themselves- 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  Hsting  DftC  Green  No.  8. 
published  m  the  Faderal  Register  of 
April  2, 1982  (47  FR  14138).  FDA 
exptatned  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  causa  cancer,  even  thon^  ft 
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contains  a  carcinogenic  impurity.  Since 
that  decision,  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis. 

An  additive  that  has  not  been  shown 
to  cause  cancer,  but  that  contains  a 
carcinogenic  impurity,  may  properly  be 
evaluated  under  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the: 
proposed  use  of  the  additive.       ' 

The  agency's  position  is  supported  by 
Scott  V.  FDA.  728  F.2d  322  (6th  Cir.  1984). 
That  case  involved  a  challenge  to  FDA's 
decision  to  approve  the  use  of  D&C 
Green  No.  5,  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  list  this  color  additive,  the 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  rejected  the  challenge  to  FDA's 
action  and  affirmed  the  listing 
regulation. 

n.  Safety  of  Petitioned  Use 

FDA  estimates  that  the  petitioned  use 
of  the  additive,  ethylene- 
chlorotrifluoroethylene  copolymer,  will 
result  in  extremely  low  levels  of 
exposure  to  the  additive.  The  agency 
calculated  the  estimated  daily  intake  of 
the  additive  based  on  several  factors, 
including  the  migration  of  the  additive 
under  the  most  severe  intended 
conditions  of  use  and  the  probable 
concentration  of  the  additive  oligomers 
in  the  daily  diet  from  its  use  in  contact 
with  repeat  use  food  contact  articles. 
The  agency  estimated  the  daily  intake  of 
the  additive  oligomers  to  be  28  i 
nanograms  per  person  per  day. 

FDA  does  not  ordinarily  consider 
chronic  testing  necessary  to  determine 
the  safety  of  an  additive  whose  use  will 
result  in  such  low  exposure  levels  (Refs. 
1  and  2),  and  the  agency  has  not 
required  such  testing  here. 

Because  ethylene- 
chlorotrifluoroethylene  copolymer, 
which  may  contain  chloroform,  has  not 
been  shown  to  cause  cancer,  the 
Delaney  anticancer  clause  (section 
409(c)(3)(A]  of  the  act)  does  not  apply  to 
it.  However,  FDA  has  evaluated  the 
Mfety  of  this  additive  under  the  general 
safety  clause,  considering  all  available 
data  and  using  risk  assessment 
procedures  to  estimate  the  upper  bound 
limit  of  risk  presented  by  chloroform, 
the  carcinogenic  chemical  that  may  be 
present  as  an  impurity  in  the  additive. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  the  agency  has  used 
to  examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 


impurities  in  various  other  food  and 
color  additives  that  contain  carcinogenic 
impurities  (see  e.g.,  49  FR 13018  at  13019. 
April  2. 1984).  This  risk  evaluation  of  the 
carcinogenic  impurity,  chloroform,  has 
two  aspects:  (1)  Assessment  of  the  worst 
case  exposure  to  the  impurity  from  the 
proposed  use  of  the  additive;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions,of 
probable  exposure  to  humans. 

A.  Chloroform 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  ethylene- 
chlorotrifluoroethylene  copolymer,  and 
on  the  level  of  chloroform  that  may  be 
present  in  the  additive.  FDA  estimated 
the  hypothetical  worst  case  exposure  to 
chloroform  from  the  use  of  ethylene- 
chlorotrifluorethylene  copolymer  food 
contact  articles  to  be  less  than  2 
nanograms  per  person  per  day  (Ref.  3). 
The  agency  used  data  in  a  1985  study  by 
Jorgenson  et  al.,  in  male  Osborne 
Mendel  rats  and  female  B6C3F1  mice  to 
estimate  the  upper  bound  limit  of 
lifetime  human  risk  from  exposure  to 
this  chemical  stemming  from  the 
proposed  use  of  ethylene- 
chlorotrifluoroethylene  copolymer  (Ref. 
4).  The  results  of  the  bioassay 
demonstrated  that  chloroform  was 
carcinogenic  in  male  rats  when 
administered  in  drinking  water. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  (the  committee)  reviewed 
this  bioassay  and  other  relevant  data 
available  in  the  literature  and  concluded 
that  the  findings  of  carcinogenicity  were 
supported  by  this  information  on 
chloroform.  The  committee  further 
concluded  that  an  estimate  of  the  upper 
bound  human  risk  from  exposure  to 
chloroform  stenuning  from  the  proposed 
use  of  ethylene-chlorotrifluoroethylene 
copolymer  could  be  calculated  from 
these  data. 

The  agency  used  a  quantitative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  study  with  male 
rats  (the  most  sensitive  animals)  to  the 
very  low  doses  encountered  under  the 
proposed  conditions  of  use.  This 
procedure  is  not  likely  to  underestimate 
the  actual  risk  from  very  low  doses  and 
may,  in  fact,  exaggerate  it  because  the 
extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  can  be  used  with  confidence  to 
determine  to  a  reasonable  certainty 
whether  any  harm  will  result  from  the 
proposed  conditions  and  levels  of  use  of 
the  food  additive. 


Based  on  a  worst  case  exposure  o^ 
less  than  2  nanograms  per  person  per 
day,  FDA  estimates  that  the  upper 
bound  limit  of  individual  lifetime  risk 
from  potential  exposure  to  chloroform 
from  the  use  of  ethylene- 
chlorotrifluoroethylene  copolymer  is 
IxlC  •,  or  less  than  1  in  100  billion 
(Ref.  5).  Because  of  numerous 
conservatisms  in  the  exposure  estimate, 
lifetime-averaged  individual  exposure  to 
chloroform  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and  therefore,  the 
calculated  upper  bound  limit  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  exposure  to 
chloroform  that  might  result  from  the 
proposed  use  of  ethylene- 
chlorotrifluoroethylene  copolymer 
repeat  use  food-contact  articles. 

B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  a  specification  is  necessary  to 
control  the  amount  of  chloroform 
impurity  in  the  food  additive.  The 
agency  finds  that  a  specification  is  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  level  at  which 
chloroform  may  be  expected  to  remain 
as  an  impurity  following  production  of 
the  additive,  the  agency  would  not 
expect  this  impurity  to  become  a 
component  of  food  at  other  than 
extremely  small  levels;  and  (2)  the  upper 
bound  limit  of  lifetime  risk  from 
exposure  to  this  impurity,  even  under 
worst  case  assumptions,  is  very  low 
(less  than  1  in  100  billion). 

C.  Conclusion  on  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
for  the  additive  in  repeat  use  food- 
contact  articles  is  safe.  Based  on  this^ 
information  the  agency  has  also 
concluded  that  the  additive  will  have  its 
intended  technical  effect  and  therefore, 
S  177.1380  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21 CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approved  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  In  21  CFR  171.(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 
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D.  Potential  Environmental  Effects 

The  agency  has  carefiifljr  coondeied 
the  potutial  environiaental  eBecis  ef 
this  actioR,  tnclndiog  potential  effacts-aa 
stratospheric  ozone  and  potential 
impacts  associated  with  incineration  of 
haiogenated  polymers. 

1.  Potential  Effects  On  Stcatospherie 
Ozone 

Tbia  action  will  peraui  »  new  use  fat 
one  of  the  chlorofluorocarbons  (CFC's), 
a  class  of  eheaicals  diat  ha»  b«e» 
implicated  in  the  destruction  of  Ae 
stratospheric  ozone  layer.  During  its 
review  of  this  petition,  FDA  consvdted 
with  the  Environmental  Protection 
Agency  (EPAJ  to  determine  whether 
FDA  approval  of  the  petition  would  bo 
consistent  with  EPA's  efforts  to  control 
CFCs.  On  Maick  3;  1988.  EM  adviaed 
FDA  that  the  proposed  new  use  of  this 
CFC  would  not  be  incoMtateal  vritli 
EPA's  cuiieut  regulatory  program  to 
protect  sfratespheric  oEMie.'whiiA 
realrictfl  aBowsble  production  in  lieu  of 
contretls  o»pai1ie«lartt8es  f49CFR  Pnt 
8^  ERA  advised  FDA  tint  approvaf 
would  nof  add  to  totel  CFC  emissiafn  to 
the  atmoapboe  bat  woold  histead  mean 
that  less  CFCs  were  avattabfe  for 
cunent  Bses^  EPA  stated  Aet  the  rate  of 
CFC  esHsaioRs  from  oie  proposed  ose 
will  be  ha  leoa  tbni  from  nest  etment 
uses  of  these  diemieaia.  EPA  also  noted 
that  Ae  projected  use  of  CFCs  is  very 
small  tfeuErt  tike  recydlHg  system 
proposed  by  Ae  petitioner  would 
capture  vittaaUyaM  irf  tbe  CFC 
emisaiBM.  aad  that  H  ahookt  be  fcaaibte 
to  switch toa  cbemiea)  8lteniotivet» 
CFC's  when  ooe  becomea  availaUo. 

2.  Potential  Impacts  Associated  With 
IncineratioR  of  Haiogenated  Potymen 

In  the  Federal  Ragistar  of  Noveaiber 
22, 198»  (53  FR  47264).  FDA  published  a 
notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS> 
on  the  effects  of  the  propoaed 
afloendments  to  its  food  adtfitive 
regulations,  to  provide  for  the  safe  use  of 
vinyl  chloride  potyraecs.  In  the  notice  of 
intent  FDA  considered  whether  several 
food  adcfitive  petitions  that  involved 
haiogenated  polymers,  including  the 
subiect  petition,  should  be  iiuJuded  as 
part  of  the  environmental  review  of  the 
proposed  rule  on  vinyl  chloride.  FDA 
decided  not  to  consider  Ike 
environmental  impact  of  the  subject 
petition  in  tke  EIS.  This  petition 
concema  a  copolymer  that  will  be  used 
in  food-processing  plants  as  piping  to 
cany  various  fboda,  inckidiag^hot  water. 
In  conlzaat  to  disposable  food-packaging 
materials,  this  type  of  product  is  kkely 
to  be  disposed  of  by  methods  other  tiian 


incineration,  tusk  as  special  landfills. 
ConsequenUy.  any  enviraamental 
impact  associated  with  incineration  of 
this  haiogenated  polymer  would  be 
averted. 

Based  on  fun  considerati'^on  of  the 
potential  environmental  effects  of  this 
action.  FDA  has  conchided  that  the 
action  wilt  net  hove  a  signifrcant  inpoet 
on  the  human  environment  and  that  an 
EIS  is  not  required.  The  agency's  finding 
of  no  signifi<»nt  impect  and  the 
evi^enee  aupportii^  that  fniding, 
contained  in  an  environraental 
assessflienl.  may  be  seen  in  the  Dodtete 
Management  Branch  (address  above) 
between  9  ajK  and  4  p.m.,  Monday 
throogh  FViday. 

in.  Objaetions 

Any  person  who  wSl  be  adversely 
affected  by  tlna  regulation  may  at  any 
time  on  or  before  Pebcoary  3. 1982  file 
with  the  Dockets  Management  Bl«Bch 
(adibcss  above)  wfiltea  objections 
thereto.  &di  obfectioRshal!  be 
separolety  — bund,  and  each 
nusabsiidobiaction  shall  speeHy  with 
particalarily  Ibe  prowisiane  of  rt« 
tegotatieR  to  wbicb  objoetton  io  made 
and  die  grounds  for  the  objection.  Eadi 
numbered  ot^ectiott  on  whidi  a  heoring 
is  reqoaslad  rtiatt  spedficaHy  so  state. 
Failure  to  icqMOSt  a  hearing  for  my 
particaiar  obicctioB  sbolt  constitute  a 
waiver  of  the  r|gbl  toahewnig  ondmt 
objection,  lach  mnnbiimd  ol^eetion  for 
wWcb  a  hcaraig  io  revested  sfaoli 
indude  a  detaiied  description  and 
analysis  of  dn  spadfJc  foctool 
infarmoWoB  ialended  to  be  presented  in 
support  of  the  objedian  in  die  event  tfaet 
a  hearing  is  faoM.  RMIive  to  include  soch 
a  description  «td  analysis  for  any 
partioriar  objection  shaft  eonstitate  a 
waiver  ei  the  right  to  a  hewing  on  tiie 
objection.  Three  copies  of  all  deomettts 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
docament  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
throo^  Friday. 

iV.Sefi 


The  following  references  hove  been 
placed  on  disptay  in  die  Dockets 
Managenwnt  Ihanch  (address  above) 
and  Bwy  be  seen  by  iwlcrestBd  persons 
between  9  a.m.  and  4  p,nfc.  Monday 
through  Friday. 

1.  Cair,  CM.,  "Carcinogen  Testing 
ProgrsBW.'*  in  Teorf  Saf«ty:  Where  are  Wer. 
CoBUHnBe  on  Agi  ic.iu(aiv»  rlatriliQii,  sfio 
Focaatfy.  UvS  SeoBlR  p.  9K  My  1879. 

2.  KokodU,  C^.  "Rcjdatuiy  Paod  AMttM 
Toxicology,"  In  Chemical  Safety  Regulation 


aad  ComipUanct.  ed.  by  F.  Hombarger  and 
r.K.  M8rquit.&  Karger.  New  Yodc  NY.  p^ 
24-33.1965. 

3.  Memorandum  dated  November  17.  TBR 
from  the  Pood  and  Color  Additives  Review 
SectiM  t»  ImfiTBCt  Additives  Branch.  TAP 
7B4040— AoaiamM  USA.  Inc— Exposnra  to 
ComponeniB  of  tfaa  Copatyner." 

4.  CaBcmafsaictty  at  Chlonfann  in 
Drinking  Walar  t»Mak  Oabarae  Mendel 
RalB.  aad  Famale  BIC3F1  Mica."  lotg^BaoBi 
T.A..  EJ'.  Maiedienry.  C\.  Buthbcook.  B4. 
Bull,  and  M.  Robinson,  F\jndamenlal  and 
Applied  Taxicaiogy.  5;TBO-7B8.  [1985]. 

5.  MeuMianihiuj  dated  fanuary  30. 1990, 
froia  QaaomaWva  Risk  Aiscssment 
GtiouiittBB,  "Isttaatian  sf  Upper  Bound 
Risks  fat  Ckkwafatm  la  nhyjena^ 
chlorotrifluoroethylene  (E/CFFEJ 
CopolynHca,"  (Ausimoal  USA.  faac).  FM> 
TBwiM. 

List  of  Sobjocts  in  »  CFR  Ftet  177 

Food  additives.  Food  packagii^ 
Incorporation  by  reference. 

Theiefon,  mider  die  Federal  FeodL 
Dn^  and  Coametic  Act  and  under 
authority  delegated  to  the  CommiBBJonar 
of  Pood  and  Drags,  n  CFR  part  177  is 
amended  as  faiisv 


PART  %77-momE.CV  FOOD 
ADOmVES:  POLVMBIS 

1.  The  authority  citation  for  21 CFR 
part  177  continues  to  read  as  follows: 

Authofitr.  Sees.  201. 402. 400. 706  of  tlie 
Federal  Pood  Diug.  and  Cosmetic  Act  (21 

U.S.C  izxMzam.  srsf. 

2.  Section  177.1380  is  amended  by 
adding  new  paragraph  (a)(4)  and  by 
reirisin§pnBagraph(^  to  rood  aa 
follows: 

s  177.1380   Fhiofocafbon  roalna* 

(a)  •  •  *         H 

(4)  Ethylene-chlorotrifluoroethylene 
copolymer  resins  prothiced  by 
copofymerization  of  nominally  SO  mote 
percent  of  ethylene  and  SO  mole  pereeni 
of  chlorotrifluoroethylene.  The 
copolymer  shall  have  a  melting  point  of 
239  to  243*C  and  a  melt  index  of  less 
than  or  equal  to  20  as  determined  by 
ASTM  Method  D  3275-89  "Standard 
Specification  far  E-CTFE-Fluoropteatic 
Maiding,  Extrosion,  aad  Coating 
Materials,"  which  ia  incofporated  by 
reference  in  aceoadanoe  with  5  U.&C 
5S2(a)  and  1  CFR  tart  51.  Copies  moy  bn 
obtataed  from  the  American  Society  for 
Testiaf  «»d  Materials,  19N  Race  St.. 
Philade^ihia.  PA  19013.  or  may  be 
exaanncd  m  the  Office  of  die  Federal 
Regiater,  1180  L  St.  NW..  Wasbingla^ 
DC 


(b)  Fhmrocarbon  reaina  dtat  «t 
identified  in  paragraph  (a)  of  this 
and  that  comply  with  extractive 
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limitations  prescribed  in  paragraph  (c] 
of  this  section  may  be  used  as  articles  or 
components  of  articles  intended  for  use 
in  contact  with  food  as  follows: 

(1)  Fluorocarbon  resins  that  are 
identified  in  paragraphs  (a](l].  (a)(2). 
and  (a)(3)  of  this  section  and  tha^ 
comply  only  with  the  extractive 
limitations  prescribed  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  may  be 
used  when  such  use  is  limited  to  articles 
or  components  of  articles  that  are 
intehded'for  repeated  use  in  contact 
with  food  or  that  are  intended  for  one- 
time use  in  contact  with  foods  only  of 
the  types  identified  in  §  176.170(c)  of  this 
chapter.  Table  1.  under  Types  1, 11.  VI, 
VII-B.  and  VIII. 

(2)  Fluorocarbon  resins  that  are 
identified  in  paragraph  (a)(4)  of  this 
section  and  that  comply  with  the 
extractive  limitations  prescribed  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  may  be  used  only  when  such  use 
is  limited  to  articles  or  components  of 
articles  that  are  intended  for  repeated 
use  in  contact  with  food. 

(3)  In  accordance  with  current  good 
manufacturing  practice,  those  food- 
contact  articles  intended  fon repeated 
use  shall  be  thoroughly  cleansed  prior  to 
their  first  use  in  contact  with  food. 

•        *        •        *        * 

Dated:  December  27. 1991. 
Robert  L  Spencar, 

Actjng  Deputy  Commissioner  for  PoU^cy 
[FR  Doc.  92-^  Filed  1-2-92;  6:45  am 

MLUNQ  COM  41«IM>1-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 


IFR4090-«] 

40  CFR  Part  281 


Vennont;  Final  Approval  of  State 
Underground  Storage  Tank  Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Hnal  determination  on 

Vermont's  application  for  final  approval. 

summary:  The  State  of  Vermont  has 
applied  for  final  approval  of  its 
underground  storage  tank  program 
under  subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act.  The 
Environmental  Protection  Agency  ifePA) 
has  reviewed  Vermont's  application  and 
has  reached  a  final  determination  that 
Vermont's  underground  storage  tank 
program  satisfies  all  the  requirements 
necessary  to  qualify  for  final  approval. 
Thus.  EPA  is  granting  final  approval  to 
the  State  of  Vermont  to  operate  its 
'program. 
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EFFEipiVE  DATE:  Final  approval  for 
Vermont  shall  be  effective  at  1  p.m.  on 
February  3, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Coyle.  Office  of  Underground 
Storage  Tanks.  HPU-1.  U.S.  EPA.  Region 
I.  JFK  Federal  Building.  Boston.  MA 
02203,  (617)  573-9667. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
enables  EPA  to  approve  state 
underground  storage  tank  programs  to 
operate  in  a  state  in  lieu  of  the  Federal 
underground  storage  tank  program.  To 
qualify  for  final  authorization,  a  state's 
program  must:  (1)  Be  "no  less  stringent" 
than  the  Federal  program,  and  (2) 
provide  for  adequate  enforcement.        ,^ 
Section  9004  (a)  and  (b)  of  RCRA.  42  \ 

U.S.C.  6991c  (a)  and  (b). 

On  July  3. 1991,  as  required  by  40  CFR 
281.50(c).  EPA  acknowledged  receiving 
from  the  State  of  Vermont  a  complete 
official  application  requesting  final 
approval  to  administer  its  underground 
storage  tank  program.  On  September  16. 
1991.  EPA  published  a  tentative  decision 
aimouncing  its  intent  to  grant  Vermont 
final  approval  of  its  program.  See  56  FR 
46756  (1991).  Further  background  on 
EPA's  tentative  decision  to  grant 
approval  is  included  in  that  decision. 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  a  public 
hearing  on  the  application.  EPA 
requested  advance  notice  for  testimony 
and  reserved  the  right  to  cancel  for  lack 
of  public  interest.  Since  there  was  no 
public  interest,  the  public  hearing  was 
cancelled.  No  public  comments  were 
received  regarding  EPA's  approval  of 
Vermont's  underground  storage  tank 
program. 

B.  Decision 

I  conclude  that  the  State  of  Vermont's 
application  for  final  approval  meets  all 
of  the  statutory  and  regulator^' 
requirements  established  by  subtitle  I  of 
RCRA.  Accordingly,  Vermont  is  granted 
final  approval  to  operate  its 
underground  storage  tank  program.  The 
State  of  Vermont  now  has  the 
responsibility  for  managing  all  regulated , 
underground  storage  tank  facilities 
within  its  borders  and  carrying  out  all 
aspects  of  the  Federal  underground 
storage  tank  program  except  with  regard 
to  Indian  lands,  where  EPA  will 
continue  to  have  regulatory  authority. 
Vermont  also  has  primary  enforcement 
responsibility,  although  EPA  retains  the 
right  to  conduct  inspections  under 


section  9005  of  RCRA.  42  U.S.C.  6991d. 
and  to  take  enforcement  actions  under 
section  9006  of  RCRA,  42  U.S.C.  69916. 

Authority:  Section  9004  of  the  Solid  Waste 
Disposal  Act  as  amended,  42  U.S.C  6991c. 

Dated:  December  30. 1991. 
Julie  Belaga, 
Regional  Administrator. 
(FR  Doc.  92-81  Filed  l-2-«2: 8:45  am] 
BlUmC  CODE  ss«o-so-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFR  Parti 

(Gen.  Docket  No.  90-312,  FCC  91-397] 
Denials  of  Federal  Benefits 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
final  rules  to  implement  the  provisions 
of  section  5301  of  the  Anti-Drug  Abuse 
Act  of  1988  concerning  denial  of  federal 
benefits  to  persons  convicted  of  drug 
related  crimes.  The  rules  require 
applicants  for  professional  or 
commercial  licenses  to  certify  that  they 
are  riot  subject  to  a  section  5301  denial 
of  benefits.  This  will  help  ensure  that 
applicants  subject  to  a  section  5301 
denial  are  not  granted  licenses  by  the 
Commission.  (Initiating  document: 
NPRM  55  FR  37438  (Sept.  11. 1990)]. 
EFFECTIVE  DATE:  February  3. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Sharon  Diskin.  Office  of  General 
Counsel.  Federal  Communications 
Commission  (202)  632-^990. 
SUPnXMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
an^  Order,  adopted  December  11. 1991 
and  released  December  27, 1991.  The  full 
text  of  the  Report  and  Order  including  a 
Final  Regulatory  Flexibility  Analysis,  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Docket  Branch  (room  230),  1919  M  Street 
NW..  Washington,  DC.  The  full  text  of 
this  Report  and  Order  may  also  be 
purchased  from  the  Commission's 
contractor.  Downtown  Copy  Center, 
1114  21  St  Street,  NW.  Washington,  DC 
20036,  (202)  452-1422. 

Summary  of  Report  and  Order 

1.  These  rules  implement  section  5301 
of  the  Anti-Drug  Abuse  Act  of  1988  with 
respect  to  professional  and  commercial 
licenses  issued  by  the  Commission. 
Section  5301  provides  Federal  and  state 
court  judges  the  discretion  to  deny 
Federal  l^nefits  to  individuals 
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convicted  of  offenses  consisting  of  the 
distribution  or  possession  of  controlled 
substances.  21  U.S.C.  853a.  Federal 
benefits,  as  used  in  the  statute,  include 
licenses  issued  by  the  FCC.  21  U.S.C. 
853a(d)(l). 

2.  The  Office  of  National  Drug  Control 
Policy  (ONDCP)  plan  for  the 
implementation  of  section  5301  calls  for 
agencies  to  use  the  General  Services 
Administration  (GSA)  publication 
"Parties  Excluded  from  Federal 
Procurement  of  Nonprocurement 
Programs"  (commonly  referred  to  as  the 
"Debarment  List")  in  determining  which 
persons  have  beeii  barred  from  Federal 
benefits  under  section  5301.  In  addition, 
the  ONDCP  plan  calls  for  agencies  to 
use  an  applicant  certification.  No  rule 
changes  are  necessary  to  implement  the 
use  of  the  GSA  Debarment  list  in 
connection  with  applications.  The 
application  forms  used  by  the 
Commission  do  not,  however,  include 
the  certification  referred  to  in  the 
ONDCP  plan.  We  are  therefore 
amending  part  1  of  the  Commission's 
rules  by  adding  a  new  subpart  P,  47  CFR 
1.2001  etseq.,  that  will  require 
applicants  to  certify  that  neither  they 
nor  any  parties  to  the  application  are 
subject  to  a  section  5301  bar. 

3.  With  one  exception,  the  rules  apply 
to  applicants  for  all  forms  of 
Commission  instruments  of  authority, 
including,  for  example,  authorizations 
for  the  use  of  radio  spectrum,  radio  . 
operator  authorizations,  equipment 
certifications,  type  acceptances  or  type 
approvals,  and  certificates  of  authority 
to  construct  communications  lines. 
Because  section^SOl  applies  only  to 
"professional"  and  "commercial" 
licenses,  the  rules  exempt  amateur 
authorizations  which  may  not  be  used 
for  professional  and  commercial 
purposes.  Further,  because  they  do  not 
involve  applications  or  the  issuance  of 
individual  licenses  by  the  Commission, 
the  rules  do  not  apply  to  individual 
users  of  a  blanket  License  {e.g.,  cellular 
radio  users).  The  certification 
requirement  adopted  in  the  final  nde 
differs  from  that  proposed  in  the  NPRM 
in  two  respects:  (1)  In  order  to  provide 
for  an  orderly  transition  to  the 
certification  requirement,  the  rules 
provide  that,  for  authorizations  that 
involve  a  specific  form,  until  such  time 
as  the  application  form  is  amended  to 
contain  a  certification  provision,  the 
applicant  will  be  deemed  to  have 
certified  as  to  its  eligibility  by  signing 
the  application:  (2)  llie  proposed  rule 
stated  that  failure  to  certify  would  lead 
to  automatic  dismissal  of  the 
application.  In  order  to  give 
corporations  and  partnerships  an 


opportunity  to  seek  the  removal  of 
parties  to  the  application  who  are 
subject  to  a  denial  of  benefits  under 
section  5301,  the  adopted  rules  provide 
that  an  application  will  not  be  dismissed 
automatically  for  failure  to  certify. 
Rather;  failure  to  certify  will  result  in  an 
application  being  ineligible  for  grant 
unless  the  applicant  comes  into 
compliance  with  section  5301  within  90 
days  of  the  filing  of  the  application.  In 
order  to  assure  that  applicants  make  a 
good  faith  attempt  to  determine  whether 
any  parties  to  the  application  are 
subject  to  a  denial  of  Federal  benefits, 
the  rules  provide  that,  in  cases  where  a 
certification  has  been  incorporated  into 
the  application,  the  application  will  be 
dismissed  for  failure  to  respond  to  the 
question. 

4.  The  legislative  history  of  section 
5301  suggests  that  an  applicant  will  not 
be  eligible  when  an  "individual"  who  is 
subject  to  the  bar  remains  a  party  to  the 
application.  Thus,  the  rules  apply  the 
certification  provision  to  all  parties  to 
applications  including:  officers, 
directors,  non-limited  partners,  holders 
of  5%  or  more  of  the  voting  stock,  and 
non-voting  stockholders  or  limited 
partners  with  a  similar  (5%  or  more) 
interest  in  the  applicant  or  licensee. 

5.  The  NPRM  proposed  a  rule 
requiring  licensees  to  notify  the 
Commission  of  any  section  5301  bar 
imposed  on  the  licensee  or  any 
principals  during  the  license  term. 
Consistent  with  the  Commission's 
determination  that  section  5301  does  not 
provide  for  revocation  of  existing 
benefits,  the  final  rule  eliminates  this 
reporting  requirement. 

6.  Pursuant  to  authority  contained  in 
sections  4(i),  4(j)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i).  154(j)  and 
303(r),  and  the  Anti-Drug  Abuse  Act  of 
1988, 21  U.S.C.  823a,  //  is  ordered  that 
pari  1  of  the  Commission's  rules  are 
amended  as  set  forth  below,  effective 
February  3, 1992. 

List  of  Subjects  in  47  CFR  Part  1 

Denials  of  federal  benefits  (new). 
Administrative  practice  and  procedure. 

Federal  Communications  Comjnission. 
WilUam  F.  Caton. 
Acting  Secretary. 

Rule  Changes 

Part  1.  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART 1-{AMENDED] 

1.  The  authority  citation  for  part  l  is 
revised  to  read  as  follows: 

Authority:  Sees.  4. 303. 48  Stat.  1066. 1062. 
88  amended:  47  U.S.C.  154, 303:  Implement.  5 


U.S.C.  S52  and  21  U.S.C.  853a.  unless 
otherwise  noted. 

2.  A  new  subpart  P  is  added  to  read  as 
follows: 

Subpart  P— Imptementatton  of  ttw  Anti- 
Drug  AbuM  Act  of  19M 

1.2001  Purpose. 

1.2002  Applicants  required  to  submit 
information. 

1.2003  Applications  affected. 

Subpart  P— Implement  of  the  AntK 
Drug  Abuse  Act  of  1968. 

S 1-2001    PurpoM. 

To  determine  eligibility  for 
professional  and /or  commercial  licenses 
issued  by  the  Commission  with  respect 
to  any  denials  of  Federal  benefits 
imposed  by  Federal  and/or  state  courts 
under  authority  granted  in  21  U.S.C. 
853a. 

§1.2002    AppNcarrts  requiTMi  to  submit 
InformaUoa 

(a)  lA  order  to  be  eligible  for  any  new, 
modified,  and/or  renewed  instrument  of 
authorization  from  the  Commission, 
including  but  not  limited  to,  y 

authorizations  issued  pursuant  to 
sections  214,  301.  302,  303(1),  308.  310(d), 
318.  319,  325(b),  351,  361(b).  362(b),  381, 
and  385  of  the  Communications  Act  of 
1934,  as  amended,  by  whatever  name 
that  instrument  may  be  designated,  all 
applicants  shall  certify  that  neither  the 
applicant  nor  any  party  to  the 
application  is  subject  to  a  denial  of 
Federal  benefits  that  includes  FCC 
benefits  p  arsuant  to  section  5301  of  the 
Anti-Drug  Abuse  Act  of  1988.  21  U.S.C. 
853a.  If  a  section  5301  certification  has 
been  incorporated  into  the  FCC 
application  form  being  filed,  the 
applicant  need  not  submit  a  separate 
certification.  If  a  section  5301 
certification  has  not  been  incorporated 
into  the  FCC  application  form  being  filed, 
the  applicant  shall  be  deemed  to  have 
certified  by  signing  the  application, 
unless  an  exhibit  is  included  stating  that 
the  signature  does  not  constitute  such  a 
certification  and  explaining  why  the 
applicant  is  unable  to  certify.  If  no  FCC 
application  form  is  involved,  the 
applicant  must  attach  a  certification  to 
its  written  application.  If  the  applicant  is 
unable  to  so  certify,  the  applicant  shall 
be  ineligible  for  the  authorization  for 
which  it  applied,  and  will  have  90  days 
from  the  filing  of  the  application  to 
comply  with  this  rule.  If  a  section  5301 
certification  has  been  incorporated  into 
the  FCC  application  form,  failure  to 
respond  to  the  question  concerning 
certification  shall  result  in  dismissal  of 
the  application  pursuant  to  the  relevant 
processing  rules. 
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(b)  A  party  to  the  applicatian.  as  used 
in  paragraph  (a)  of  this  section  shall 
include: 

(1)  If  the  applicant  is  an  individual, 
that  individual; 

(2)  If  the  applicant  is  a  corporation  or 
unincorporated  association,  all  officers, 
directors,  or  persons  holding  5%  or  more 
of  the  outstanding  stock  or  shares 
(voting  and/or  non-voting)  of  the 
applicant;  and 

(3]  If  the  applicant  is  a  partnership,  all 
non-limited  partners  and  any  limited 
partners  holding  a  S'^  or  more  interest  in 
the  partnership. 

(c)  The  provisions  of  paragraphs  (a) 
and  (b)  of  this  section  are  not  applicable 
to  the  Amateur  Radio  Service,  the 
Citizens  Band  Radio  Service,  the  Radio 
Control  Radio  Service,  or  to  users  in  the 
Public  Mobile  Services  and  the  Private 
Radio  Services  that  are  not  individually 
licensed  by  the  Commission. 

S  1.2003    Applications  affected.' 

The  certification  required  by  §  1.2002 
must  be  filed  with  the  following 
applications  as  well  as  any  other 
requests  for  authorization  filed  with  the 
Commission,  regardless  of  whether  a 
specific  form  exists. 

FCC  301    Application  for  Construction 

Permit  for  Commercial  Broadcast 

Station; 
FCC  301-A    Application  for  .^uthority  to 

Operate  a  Broadcast  Station  by  Remote 

Control  or  to  Make  Changes  oi  a  Remote 

Control  Autlujrization; 
FCC  302    Applicatian  for  New  Broadcast 

Station  License; 
FCC  303-S    Application  for  Renewal  of 

License  for  Commerdal  and 

Noncommercial  AM.  FM  or  TV 

Broadcast  Station; 
FCC  307    Application  for  Extension  of 

Broadcast  Construction  Permit  or  to 

Replace  Expired  Constniction  Permit; 
FCC  308    Application  for  Permit  to  Deliver 

Programs  to  Foreign  Broadcast  Stations; 
FCC  309    Application  for  Autiiority  to 

Construct  or  Make  Changes  in  an 

International  or  Experiment^  Broadcast 

Station; 
FCC  310    Application  for  an  International, 

Experimental  Television,  Experimental 

Facsimile,  or  a  Developmental  Broadcast 

Station  License; 
FCC  311    Application  for  Renewal  of  an 

International  or  Experimental  Broadcast 

License; 
FCC  313    Application  for  Authorization  in 

the  Auxiliary  Radio  Broadcast  Services; 
FCC  313-R    Application  for  Renewal  of 

Auxiliary  Broadcast  Licen^; 
FCC  314    Application  for  Consent  to 

Assignment  of  Broadcast  Station 

Construction  Permit  or  Licenae: 
FCC  315    Application  for  Consent  to 

Transfer  of  Control  of  Corporation 

Holding  Broadcast  Station  Construction 

Permit  or  License; 


U  Ml 


FCC  310    Application  for  Consent  to 
^    Assigmnent  of  Radio  Broadcast  Station 

Constructioo  Permit  or  License  or 

Transfer  of  Control  of  Corporation 

Holding  Radio  Broadcast  Station 

Construction  Permit  or  License; 
FCC  327    Application  for  Cable  Television 

Relay  Service  Station  Autbon»tion; 
FCC  330    Application  for  Authorization  to 

Construct  New  or  Make  Changes  in  an 

Instructional  Tilsvision  Fixed  and/or 

Response  Station(s).  or  to  Assign  or 

Transfer  Such  Stations; 
FCC  330-L    Application  for  Instructional 

Television  Fixed  Station  License; 
FCC  330-R    Application  for  Renewal  of 

Instructional  Television  Fixed  Station 

and/or  Response  Station(s]  and  Low 

Power  Relay  Slation(s)  License; 
FCC  340    Application  for  Construction 

Permit  for  Noncommercial  Educational 

Broadcast  Station; 
FCC  345    Application  for  Transfer  of  Control 

of  a  Corporate  Licensee  or  Pennittee,  or 

Assignment  of  License  or  Permit  for  an 

FM  or  TV  Translator  Station,  or  a  Low 

Power  Television  Station; 
FCC  346    Application  for  Authority  to 

Construct  or  Make  Changes  in  a  Low 

Power  TV.  TV  Translator  or  TV  Booster 

Station; 
FCC  347    Application  for  a  Low  Power  TV, 

TV  Translator  or  TV  Booster  Station 

License; 
FCC  348    Application  for  Renewal  of  License 

for  Translator  or  low  Power  Television 

Broadcast  Station: 
FCC  349    Application  for  Authority  to 

Construct  or  Make  Changes  in  an  FM 

Translator  or  FM  Booster  Station; 
FCC  350    Application  for  an  FM  Translator 

or  FM  Booster  Station  License; 
FCC  401    Application  for  New  or  Modified 

Common  Carrier  Radio  Station 

Authorization  Under  Part  22  of  this 

chapter. 
FCC  402    Application  for  Station 

Authorization  in  the  Private  Operational 

Fixed  Microwave  Radio  Service; 
FCC  402-R    Renewal  Notice  and 

Certification  in  the  Private  Operational 

Fixed  Microwave  Radio  Service; 
FCC  403    Application  for  Radio  Station 

License  or  Modification  Thereof  Under 

Parts  23  or  23  of  this  chapter 
FCC  404    Application  for  Aircraft  Radio 

Station  License; 
FCC  405    Application  for  Renewal  of  Radio 

Station  License; 
FCC  405-A    Application  for  Renewal  of 

Radio  Station  License  and/or 

Notification  of  Change  to  License 

Information; 
FCC  405-B    Ship/Aircraft  License  Expiration 

Notice  and/or  Renewal  Application; 
FCC  406    Applicati(Hi  for  Ground  Station 

Authorization  in  the  Aviation  Services; 
FCC  407    Application  for  New  or  Modified 

Radio  Station  Construction  Permit; 
FCC  409    Airborne  Mobile  Radio  Telephone 

License  Application; 
FCC  410    Registration  of  Canadian  Radio 

Station  Licensee  and  Application  for 

Permit  to  Operate  (Land  Mobile): 


FCC  442    Appbcation  for  New  or  Modified 

Radk)  Station  Autboi^tion  Under  Part  5 

of  this  chapter— Expoimental  Radio 

Service  (Other  than  Broadcast): 
FCC  490    Application  for  Assignment  or 

Transfer  of  Control  Under  Part  22  of  this 

chapter 
FCC  403    Apiidication  for  Earth  Station 

Authorization  or  Modification  of  Station 

Ucoise  (Proposed); 
FCC  494    ,^plicatiqp  for  a  New  or  Modified 

Microwave  Radio  Station  License  Under 

Part  21  of  this  chapter 
FCC494-A    Certification  of  Completion  of 

Constniction  Under  Part  21  of  this 

diapter 
FCC  503    Application  for  Land  Radio  Station 

License  in  the  Maritime  Services; 
FCC  506    Application  for  Ship  Radio  Station 

License; 
FCC  574    AppUcation  for  Private  Land 

Mobile  and  General  Mobile  Radio 

Services; 
FCC  574-R    Application  for  Renewal  of 

Radio  Station  License; 
FCC  701    An>Ucatioo  for  Additional  Time  to 

Construct  a  Radio  Station; 
FCC  702    Application  for  Consent  to 

Assignment  of  Radio  Station 

Construction  Permit  or  License; 
FCC  703    Application  for  Consent  to 

Transfer  Control  of  Corporation  Huding 

Station  License; 
FCC  704    Application  for  Consent  to 

Transfer  of  Control  of  Corporation 

Holding  Common  Carrier  Radio  Station 

Constniction  Pomit  or  License: 
FCC  730    Application  for  Registration  of 

Equipment  to  be  Connected  to  the 

Telephone  Network: 
FCC  731    Application  for  Equipment 

Authorization: 
FCC  753    Restricted  Radiotelephone 

Operator  Permit  Application; 
FCC  755    Applk»tion  for  Restricted 

Radiotelqihone  Curator  Permit- 
limited  Use: 
FCC  756    Applicati(»  tot  Commercial  Radio 

Operator  License. 
[FR  Doc.  92-42  Filed  1-2-02;  8:45  am] 
■HXMO  coK  tna-ai-ii 


47CFRPart73 

[My  Docket  No.  91-261:  RII-7789] 

Radio  BiXMdcastlng  Servicas; 
Callahan,  FL  and  St  Marya.  GA 

AQENCV:  Federal  Communications 

Commission. 

action:  Final  rale. 

summary:  This  document  reallots 
Channel  227C2  from  St  Marys,  Georgia, 
to  Callahan,  Florida,  and  modifies  the 
license  for  Station  WAIA{FM}  to  specify 
Callahan,  Florida,  as  its  community  of 
license,  in  accordance  with  §  1.420(1}  of 
the  Commission's  Rules.  The  allotment 
of  Channel  227C2  to  Callahan  will 
provide  that  community  with  its  first 
local  FM  transmission  service,  and  will 
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not  deprive  St.  Marys  of  its  only  local 
transmission  service.  See  56  FR  46762, 
September  16, 1991.  The  coordinates  for 
Channel  227C2  at  Callahan,  Florida  are 
North  Latitude  30-33-22  and  West 
Longitude  81-33-13.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  February  10, 1992. 
FOR  FURTHER  INFORMATION  CONTACT. 
Nancy  ].  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-261, 
adopted  December  13, 1991,  and 
released  December  26, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  Street. 
NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [AmendMl] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Channel  227C2,  Callahan, 
Florida. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Channel  227C2,  St.  Marys. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  92-10  Filed  1-2-82;  8:45  am] 

MLUNQ  CODE  fTia-OI-ll 


47CFRPart73 

[MM  Docket  No.  89-567;  RM-7D28]      ' 

Radio  Broadcasting  Services;  Electra, 
TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Albert  L.  Crain,  permittee  of 
Station  KWTA(FM),  Channel  236A, 
Electra,  Texas,  substitutes  Channel 
235C2  for  Channel  236A  at  Electra, 
Texas,  and  modifies  its  construction 


permit  for  Station  KWTA(FM)  to  specify 
operation  on  the  higher  powered 
channel.  See  54  FR  52424,  December  21, 
1989.  Channel  235C2  can  be  allocated  to 
Electra  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  8.3  kilometers  (5.2  miles) 
northwest  to  accommodate  Crain's 
desired  transmitter  site.  The  coordinates 
for  Channel  235C2  are  34-06-03  and  98- 
57-15.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  February  10, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  89-567, 
adopted  December  12, 1991,  and 
released  December  26, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  Street. 
NW.,  Washington,  DC  20036. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  l>roadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 303.  • 


§73.202    [Amtndsd] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  236A  and  adding 
Channel  235C2  at  Electra. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  92-3  Filed  1-2-02:  S:4S  am) 
BILUNO  COOC  •712-01-M 

47  CFR  Part  73  and  76 

(MM  Docket  Na  SI-ISS;  FCC  91-403] 

Radio  Broadcast  and  Television 
Broadcast  Services,  Cable  Television 
Service;  Codification  of  the 
Commission's  Political  Programming 
Policies 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule:  Policy  Statement. 


SUMMARY:  By  this  Report  and  Order,  the 
Commission  revises  its  existing  rules 
regarding  political  broadcasting.  This 
action  represents  a  comprehensive  guide 
to  political  broadcasting  and  supersedes 
previous  Commission  interpretations  of 
the  political  broadcasting  provisions  of 
the  Communications  Act.  "The 
Commission  has  sought  in  this 
proceeding  to  reflect  more  accurately 
and  closely  the  language,  intent  and 
requirements  of  the  political 
broadcasting  portions  of  the 
Communications  Act;  to  issue  detailed 
and  practical  advise  spelled  out  in  clear 
and  specific  Commission  rules  so  that 
broadcasters,  candidates,  advertising 
buyers,  and  the  public  may  be  fairly  and 
consistently  apprised  of  the  duties 
required  by  rights  accorded  under 
political  broadcasting  statutes;  and  to 
revise  the  rules  to  be  responsive  to  the 
evolving  sales  practices. 

EFFECTIVE  DATE:  January  4, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Diane  L  Hofbauer,  OHice  of  General 
Counsel  (202)  632-7020  Milton  O.  Gross, 
Robert  L.  Baker,  or  Marsha  ).  MacBride, 
Mass  Media  Bureau  (202)  632-7586. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
full  text  of  the  Commission's  Report  and 
Order  in  MM  Docket  No.  91-168. 
adopted  December  12. 1991,  and 
released  December  23, 1991. 

Report  And  Order 

Adopted:  December  12, 1991;  Released: 
December  23, 1991 

By  the  Commission:  Chairman  Sikes 
concurring  in  part  and  dissenting  in  part 
and  issuing  a  separate  statement: 
Commissioners  Quelle.  Marshall, 
Barrett,  and  Duggan  issuing  separate 
statements. 
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1.  By  this  Report  and  Order.  Ae 
Commission  revises  its  existing  rules  • 
regarding  political  broadcasting.  This 
action  represents  a  comprehensive  gnide 
to  political  broadcasting  and,  as 
indicated  herein,  supersedes  previous 
Commission  interpretations  of  the 
poUtical  broa<lcaBting  provisions  of  the 
Communications  Act' 

L  Introduction  and  Summary 

2.  We  initiated  the  Notice  of  Proposed 
Rulemaking  (NPRM)  in  this  proceeding. 
56  FR  30528.  July  3. 1991.  6  FCC  Red  5707 
(1991).  in  response  to  continuing 
questions  concerning  our  political 
programming  policies.  As  we  described 
in  the  NPRM,  a  July  1990  audit  of  thirty 
television  and  radio  stations  revealed 
that  political  candidates  often  pay 
higher  prices  for  airtime  than 
commercial  advertisers,  primarily 
because  "candidates  purchase  [    ]time- 
at  non-preemptible  'fixed'  rates  while 
commercial  advertisers  purchase  [    ] 
time  at  'preemptible'  rates."  '  The  audit 
raised  questions  whether  candidates' 
advertising  choices  may  be  related  to  a 
lack  of  the  types  of  negotiations  that 
often  occur  between  a  station  and  a 
commercial  advertiser.*  In  addition,  the 


numerous  inquiries  received  by 
Commission  staff  in  the  wake  of  the 
audit  made  it  clear  that  there  is  a  need 
for  a  single,  up-to-date  source  describing 
our  political  progranmung  policies. 

3.  We  have  therefore  sought  in  this 
proceeding  to  accomplish  several 
objectives.  First,  we  intend  to  more 
accurately  and  closely  reflect  the 
language,  intent,  and  requirements  of  the 
political  broadcasting  portions  of  the 
Act  In  addition,  we  seek  to  issue 
detailed  and  practical  advice,  spelled 
out  in  clear  and  specific  Commission 
rules,*  80  Aat  broadcasters,  candidates, 
advertising  buyers  and  the  public  may 
be  fairly  and  consistently  apprised  of 
the  duties  required  by  and  rights 
accorded  under  the  statute.  Fmally.  we 
seek  to  revise  our  rules  in  order  to 
promote  adiievement  of  the  Act's 
objectives  while  being  responsive  to  the 
evolving  sales  practices  of  broadcast 
stations."  Toward  that  end.  we  have 
determined  that  licensees  must  provide 
more  timely,  accurate,  and  complete 
information  on  rates  and  sales  practices 
to  candidates.  Such  information  will 
help  candidates  take  advantage  of  the 
full  benefits  to  which  they  are  entitfed 
under.the  law. 

4.  The  followinc  discussion  addresses 
the  concerns  raised  by  the  commenting 
parties  and  resolves  the  issues  raised  in 
the  NPRM.^  Specifically,  by  this  action 
the  Commission  does  the  following: 

(A)  Reasonable  Access.  Section 
312(a)(7)  requires  stations  to  afford 
reasonable  access  for  federal 
candidates  to  their  facilities,  or  to  permit 
federal  candidates  to  purchase 
"reasonable  amounts  of  time."  •  In  this 
regard  the  Commission  will: 


■  The  Commission's  rules  are  codified  in 
{{  73.1940  and  76.Z0S.  pertaining  to  broadcasting 
stations  and  cable  television  systems,  respectively. 

•  47  U.S.C.  312(a)t7).  315.  See  infra  at  para.  3. 
Previously,  the  Commission  has  had  occasion  to 
issue  numerous  interpretations,  both  comprehensive 
and  ad  hoc.  of  these  statutory  requirements.  For 
example,  in  1978  the  Commission  issued  a 
comprehensive  guide  to  complying  witk  the 
Commission's  political  programming  rules,  which  it 
then  revised  in  1964.  The  Law  of  Political 
Broadcasting  and  Cablecasting:  A  Political  Primer. 
1(M  FCC  2d  1476  (1984)  ('1984  Political  Primer'n.  The 
primer  was  followed  by  a  1988  Public  Notice,  which 
concentrated  on  the  application  of  section  315(b)'s 
lowest  unit  charge  provision.  See  4  FCC  Rod  3823 
(1968). 

*  Mass  Media  Buraao  Report  on  PolUical 
Programming  Aodit.  68  RR  2d  113  (1980}  ("1890 
Audit  Report"). 


(i)  Continue  to  rely  upon  the 
reasonable  good  hith  judgments  of 
licensees  to  determine  what  constitutes 
reasonable  access. 

(ii)  Adhere  to  its  current  interpretation 
that  Section  312(a)(7)  does  not  apply  to 
cable  television  systems. 

(iii)  Retain  our  policy  of  permitting 
stations  to  ban  federal  candidates  from 
news  programming. 

(iv)  Permit  sales  of  a  "news- 
adjacency"  class  of  time  to  candidates 
only  if  such  a  class  of  time  is  sold  at 
rates  no  higher  than  sales  of  such  time 
to  most-favored  commercial  advertisers. 

(v)  Require  stations  to  provide  access 
for  federal  candidates  to  the  station 
over  the  weekend  preceding  an  election 
if  that  station  has  provided  similar 
services  to  any  commercial  advertiser 
during  the  year  preceding  the  relevant 
election  period. 

(B)  Equal  Opportunities.  Section 
315(a)  requires  stations  that  permit 
legally  qualified  candidates  to  use  their 
station  to  afford  equal  opportunities  to 
the  candidates'  opponents.  Bona  fide 
newscasts,  as  well  as  news  interviews, 
documentaries,  and  news  events,  are 
*  exempt  from  these  requirements.*  In  this 
regard  the  Conunission  vrill: 

(i)  Continue  to  interpret  the  "bona  fide 
newscast"  exemption  as  requning  only 
that  licensees  exercise  contixjl  over  the 
newscast  by  exercising  editorial 
discretion  whether  or  not  to  air  the 
program. 


■°We  have  decided  to  issue  detailed  rules  rather 
than  a  Primer.  In  addition,  we  will  ensure  that  oral 
advice  of  the  Commission  staff  on  new  and 
signincant  issues  is  reflected  in  written  form,  which 
is  publidy  available. 

•  As  we  slated  in  the  NPRM.  over  the  years  the 
industry  has  moved  away  from  a  system  based 
primarily  upon  the  sale  of  volume  discounts  to  a 
system  that  uses  a  "grid  card"  to  give  stations 
greater  flexibility  in  selling  their  fixed  inventory  of 
advertising  time.  The  latest  development  appears  to 
be  the  introduction  of  a  "yield  roaximitation" 
system,  under  which  spots  are  in  essence  auctioned 
off  to  the  highest  bidder,  and  the  price  of  a  given 
class  of  time  changes  constantly  lo  respoixl  to  the 
broadcasters'  needs  and  advertisers'  fluctuating 
demand. 

'  We  received  39  comments  ar»d  13  reply 
comments  in  this  pticeeding.  See  appendix  A. 

*  Sectioo  312(a)<7)  of  the  Communications  Act 
creates  a  specific  right  of  access  only  as  to  federal 
candidates.  It  provides: 

(a)  The  Commission  may  revoke  any  station 
license  or  construction  permit  *  *  *  (7)  for  willful  or 
repeated  failure  to  allow  reasoaable  access  to  or  to 
permit  purchase  of  reasonable  amoanls  of  time  for 
the  use  of  a  broadcasting  station  by  a  legally 
qualified  candidate  for  Federal  elective  opce  on 
behalf  of  his  candidacy. 


*  Section  31S(a)  of  the  Communications  Act 
states: 

(a)  If  any  licensee  shall  permit  any  person  wtw  is 
a  legslly  qoalified  candidate  for  any  public  office  to 
use  a  brosdcastins  station,  he  shall  afford  equal 
opportunities  to  all  other  such  candidates  for  thai 
office  in  the  use  of  such  broadcasting  station: 
Provided.  That  such  bcensee  shall  have  no  power  of 
censorship  over  the  material  broadcast  under  the 
provisions  of  this  section.  No  obligation  is  hereby 
imposed  under  this  sufaaectioa  upon  any  Ucensee  lo 
sllow  the  use  of  its  alaliaa  by  any  such  candidal*. 
Appearance  by  a  legally  qualified  candidate  on  any: 

(1)  bona  fide  newscast 

(2)  bona  fide  news  interview, 

(3)  bona  fide  news  documentary  (if  the 
appearance  of  the  candidate  is  incidental  to  the 
presentation  of  the  subject  or  sabiects  covered  by 
the  news  documentary),  or 

(4)  on-the-spot  coverage  of  bona  fide  news  evenU 
(including  but  not  limited  to  political  conventions 
and  activities  incidentsl  thereto),  shall  not  be 
deemed  to  be  use  of  a  broadcasting  station  within 
the  meaning  of  this  subsection.  Nothing  in  the 
foregoing  sentence  shall  be  construed  as  relieving 
broadcasters,  in  connection  with  the  presentation  of 
newscasts,  news  interviews,  news  documentaries, 
and  on-the-spot  coverage  of  news  crenls,  IroBi  the 
obligation  imposed  upon  them  under  this  Act  lo 
operate  in  the  public  interest  and  to  affard 
reasonable  opportunity  for  the  discussion  of 
conflicting  views  on  issues  of  public  importance.  C 
U.S.C  Section  31S(a). 

For  parposos  of  section  315,  the  letms 
"broadcasting  station"  or  "Kcenaa"  Includes 
"conuBonity  antenna  ieleviakm.'* 
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(ti)  Narrow  the  derinition  of  a  "use" 
by  a  "candidate"  to  include  only  uses  of 
a  licensee's  facilities  that  are  controlled, 
approved  or  sponsored  by  a  candidate 
after  becoming  legally  qualified. 

(iii)  Continue  to  defer  to  licensees' 
reasonable,  good  faith  judgment  in 
determining  whether  sufficient 
sponsorship  identifications  have  been 
provided  in  political  programming  and    " 
advertising. 

(iv)  Require  both  audio  and  visual 
sponsorship  identification  for  television 
advertisements. 

(v)  Continue  our  present  policy  that 
permits  stations  to  request  candidates  to 
submit  their  advertisements  in  advance 
to  allow  the  station  to  determine 
whether  the  ad  constitutes  a  use  by  a 
candidate  and  whether  it  complies  with 
the  sponsorship  identification 
requirements.  If  a  candidate  refuses  to 
allow  the  station  to  pre-screen  the  ad, 
the  station  should  advise  the  candidate 
that  it  will  take  whatever  steps  are 
necessary  to  add  the  appropriate 
sponsorship  identification  to  the 
submitted  material. 

(c)  Lowest  Unit  Charge.  Section's!  5{b) 
prohibits  stations  from  charging 
candidates  more  than  the  lowest  unit 
charge  of  Jhe  station  for  each  class  and 
period  of  time,  and  require^stations  to 
offer  candidates  all  discounts  and 
privileges  a^orded  its  most-favored 
advertiser.  *o  In  this  regard,  the 
Commission  will: 

(i)  Require  stations  to  disclose  to 
candidates  all  classes  of  time,  discount 
rates,  and  privileges  afforded  to 
commercial  advertisers.  Furthermore, 
stations  are  required  to  sell  such  time  to 
candidates  upon  request. 

(ii)  Continue  to  apply  the  "most- 
favored  advertiser"  standard  to  factors 
which  affect  the  value  of  an 
advertisement,  including  (but  not  limited 
to)  priorities  against  preemption. 

(iii)  Pgrmit  stations  to  establish  their 
own  reasonable  classes  of  immediately 
preemptible  time  so  long  as  some 
demonstrable  benefit  besides  price  or 
identity  of  the  advertiser  (such  as 
preemption  protection,  scheduUng 
flexibility,  or  guaranteed  time-sensitive 


'•  Section  315(b)  of  the  Conununicatloni  Act 
state*: 

The  charge*  made  for  the  uae  of  any  broadcasting 
station  by  any  person  who  is  a  legally  qualified 
candidate  for  any  public  office  in  connection  with 
his  caoipaigD  for  nomination  for  election,  or 
election,  to  such  office  shall  not  exceed— (1)  during 
the  45  day*  preceding  the  date  of  a  primary  or 
primary  runoff  election  and  during  tbc  60  day* 
preceding  the  date  of  a  general  or  special  election  in 
which  *uch  per*on  is  a  candidate,  the  lowest  unit 
charge  of  the  atation  for  the  same  class  and  amovnt 
of  time  for  the  same  period;  and  (Z)  at  any  other 
time,  the  charges  made  for  comparable  use  of  such 
station  by  other  users  thereof. 


make  goods)  distinguishes  each  class. 
The  licensee  must  adequately  define 
each  class,  disclose  it  and  make  it 
available  to  candidates. 

(iv)  Permit  stations  to  establish  their 
own  reasonable  classes  of  preemptible 
with  notice  time  so  long  as  they 
adequately  define  such  classes,  disclose 
them,  and  make  them  available  to 
candidates. 

(v)  Permit  stations  to  treat  non- 
preemptible  and  fixed  position  as 
distinct  classes  of  time,  provided  that 
they  articulate  clearly  the  differences 
between  such  classes,  fully  disclose 
them,  and  make  them  available  to 
candidates. 

(vi)  Continue  the  policy  of  prohibiting 
stations  bom  creating  premium-priced, 
candidates-only  class  of  time. 

(vii)  Adopt  a  policy  requiring  stations 
to  calculate  rebates  and  provide  them  to 
candidates  promptly. 

(viii)  Adopt  a  policy  requiring  that  all 
rates  found  in  all  package  plans  sold  to 
commercial  advertisers  be  included  in 
the  station's  calculation  of  the  lowest 
unit  rate. 

(ix)  No  longer  require  stations  to 
include  in  lowest  unit  chaise 
calculations  noncash  merchandise 
incentives  (e.g.,  vacation  trips).  Bonus 
spots,  however,  must  still  be  calculated 
into  lowest  unit  charge. 

(x)  Require  that  fire  sala  rates  be 
calculated  as  the  lowest  unit  charge  for 
all  classes  of  time  sold  that  air  during 
the  fire  sale  period,  but  restrict  that 
calculation  to  the  time  period  or 
program  actually  covered  by  the  fire 
sale. 

(xi)  Continue  the  policy  of  prohibiting 
stations  from  increasing  their  rates 
daring  an  election  period, unless  the  rate 
increase  is  an  ordinary  business 
practice. 

(xii)  Require  stations  to  provide  make 
goods  prior  to  the  election  if  the  station 
has  provided  a  time-sensitive  make 
good  to  any  commercial  advertiser 
during  the  year  preceding  the  45-  or  60- 
day  election  period.  All  make-good 
spots  must  be  included  in  the 
calculation  of  the  lowest  unit  charge. 

(xiii)  Continue  the  existing  policy  that, 
while  there  is  no  obligation  to  sell  spots 
in  a  particular  program  to  candidates, 
once  a  station  has  decided  that  it  will 
sell  spots  in  a  program,  daypart.  or  time 
period,  it  cannot  inflate  the  price  of  the 
spot  sold  to  a  candidate  beyond  the 
minimum  necessary  to  clear  by  claiming 
that  all  "preemptible  time"  is  sold  out. 

(D)  Political  File.  The  Commission's 
current  policies  and  Section  73.1940(d) 
will  continue  to  provide  adequate 
guidance  to  licensees  concerning 
maintenance  of  a  public  political  file. 


5.  Finally,  the  Commission  has 
determined  that  the  policies  reflected  in 
this  Report  and  Order  should  serve  as 
legally  binding  rules.  We  thus  have 
codified  new  rules  to  effectuate  the 
policies  enumerated  in  this  proceeding. 
Henceforth,  any  staff  and  Commission 
interpretative  nilings  will  also  be  made 
public  in  order  to  provide  clear  and 
consistent  guidance  to  the  public.  To  the 
extent  that  anything  contained  herein 
conflicts  with  prior  rules  or  Commission 
policies  (such  as  the  1984  Primer^,  the 
policies  adopted  herein  are  controlling. 

n.  Reasonable  Access 

6.  As  indicated  above,  section 
312(a)(7)  of  the  Act  requires  stations  to 
provide  federal  candidates  "reasonable 
access"  to  their  fadhties."  As  noted  in 
the  NPRM,  in  197a  after  notice  and 
inquiry,  the  Commission  concluded  that 
additional  formal  rules  regarding  what 
constituted  "reasonable  access"  would 
not  help  licensees  because  of  the 
varying  circumstances  under  which 
broadcasters  and  candidates  operate. 
Instead,  the  Commission  determined 
that  it  would  continue  to  rely  upon  the 
reasonable,  good  faith  judgments  of  its 
licensees  to  provide  reasonable  access. 
It  did,  however,  articulate  guidelines 
that  would  be  applied  to  determine 
whether  a  particular  licensee's  judgment 
was  reasonable.  SubsequenUy, 
additional  questions  have  been  raised 
regarding  standards  for  reasonableness, 
as  outlined  in  the  NPRM. 

A.  Formal  Guidelines  for  Reasonable 
Access  for  Federal  Candidates 

7.  Issue  and  Comments.  The  NPRM 
proposed  to  incorporate  existing 
Commission  guidelines  on  what 
constitutes  "reasonable  access"  into  a 


■  ■  In  the  NPRM.  we  asked  for  comment  un  out 
earlier  Interpretation  that  section  31Z|u|(7J  doe*  not 
apply  to  cable  television  systems.  NPRM  at 
paragraph  19.  Few  commenten  addressed  this 
issue.  Those  that  believe  section  TlZlaY?)  should 
apply  argue  that  growing  cable  penetration  makes 
cable  access  increasingly  important  to  candidates. 
In  our  view,  however,  the  statutory  language  of 
FECA  and  its  legislative  history  indicate  that 
Congress  never  intended  to  apply  reasonable  acce** 
to  cable  television.  We  note,  for  example,  that 
section  312(a)(7)  is  in  a  license  revocation  provisioa 
of  the  Act.  making  it  unlikely  that  Congress 
intended  its  application  to  non-licensee  cable 
systems.  Moreover,  even  if  Congress  initially 
intended  to  apply  reasonable  access  to  cable,  the 
amendment  of  FECA  in  1974  esUblished  that 
reasonable  acoes*  doe*  not  apply,  in  that  1974 
legislatioa  Coofpe**  repealed  Title  I  of  FECA. 
contaiiyag  the  only  statutory  language  arguably 
supiMHting  section  312ta)(7J's  applicability  to  cable. 
Thua.  upon  careful  review  of  the  statute,  the 
relevant  legialativ*  history,  and  the  comment* 
received  in  this  proceeding,  we  find  no  reaton  le 
alter  the  ooodosion  in  Sabaaiptiou  Vidto  Smvica*. 
51  FR 1BZ1  II.Z7  (1986).  that  aectioa  n2(aK7)  doe* 
not  apply  to  cable  television. 
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more  formal  scheme.  The  majority  of 
commenters  did  not  address  this  issue. 
Of  the  four  that  did,  three  asked  for 
quantifiable  access,  i.e.,  a  specific 
nimiber  of  hours  per  week,  or  formulas 
that  consider  the  market's  various 
stations  and  populations.*' 

8.  Decision.  On  further  reflection,  the 
Commission  continues  to  believe  that 
formal  rules  would  not  be  practical  and 
that  we  should  continue  to  rely  upon  the 
reasonable,  good  faith  judgments  of 
licensees  to  provide  reasonable  access 
to  federal  candidates.  Reasonable 
access  does  not  lend  itself  to  a  specific 
number  of  hours  based  on  complex 
formulas.  Rather,  what  constitutes 
"reasonable  access"  depends  on  the 
circumstances  surrounding  a  particular 
candidate's  request  for  time  and  the 
station's  response  to  that  request.  We 
will  thus  continue  to  determine 
compliance  with  section  312(a)(7)  on  a 
case-by-case  basis. 

9.  In  evaluating  whether  a  particular 
licensee's  judgment  in  affording  access 
is  reasonable,  we  will  continue  to  rely 
on  the  following  guidelines,  which 
reflect  a  combination  of  policies 
articulated  by  the  Commission  in  its 
1978  Report  and  Order  on  reasonable 
access,"  and  approved  by  the  Supreme 
Court  in  Corter/Afonrfo/e/ '* 

(a)  Reasonable  access  must  be 
provided  to  legally  qualified  federal 
candidates  through  the  gift  or  sale  of 
time  for  their  "uses"  of  the  station.  See 
Report  and  Order,  68  FCC  2d  at  1088. 

(b)  Reasonable  access  must  be 
provided  at  least  during  the  45  days 
before  a  primary  and  the  60  days  before 
a  general  or  special  election.  The 
question  of  whether  access  should  be 
afforded  before  these  periods  or  before 
a  convention  or  non-primary  caucus  will 
be  determined  by  the  Commission  on  a 
case-by-case  basis.  Id.  at  1091.'' 


"  See  conunents  of  Greater  Media  at  3:  Outlet 
Broadcasting  at  \. 
.  '»  Repor^nd  Order.  88  FCC  Zd  1079  (1978). 

'*  Carter/Mondale  Presidential  Cominittee.  Inc.. 
44  FCC  2d  631.  recon.  denied.  74  FCC  2d  857  (1979). 
off  d  sub.  nam.  CBS.  Inc.  v.  FCC.  829  R2d  1  (D.C. 
Cir.  1980).  affd..  453  U.S.  387  (1981). 

"The  Supreme  Court  has  recognized  the 
Commission's  need  to  evaluate  when  access  should 
be  afforded  on  a  case-by-case  basis,  and  has  also 
affirmed  the  Commission's  use  of  abjective  criteria 
in  a  national  campaign.  Those  criteria  included  the 
facts  that:  (a)  A  number  of  candidates  had  formally 
announced  their  intention  to  seek  a  nomination;  (b) 
various  states  had  begun  their  delegate  selection 
process;  (c)  candidates  were  fund  raising  and 
making  speeches  across  the  country;  and  (d) 
national  print  media  had  already  given  campaign 
activities  prominent  coverage.  After  weighing  these 
criteria,  the  Commission  determined  that  access 
should  be  given  11  months  before  a  presidential 
election  and  8  months  before  the  Democratic 
National  Convention.  CBS.  Inc.  v.  FCC.  453  U.&  at 
392. 


(c)  Both  commercial  and 
noncommercial  educational  stations 
must  make  program  time  available  to 
legally  qualified  federal  candidates 
during  prime  time  and  other  time 
periods  unless  unusual  circumstances 
exist  that  render  it  reasonable  to  deny 
access.  Id.  at  1090. 

(d)  Commercial  stations  must  make 
spot  announcements  available  to  federal 
candidates  in  prime  time.  The  same  rule 
applies  to  non-commercial  stations  that 
utilize  spot  time  for  underwriting 
announcements.  Where  a 
noncommercial  educational  station 
normally  broadcasts  spot  promotional  or 
public  service  announcements  only,  it 
generally  need  not  make  those  spot 
times  available  to  political  candidates. 
Id.  at  1092  and  n.22. 

(e)  If  a  commercial  station  chooses  to 
donate  rather  than  sell  time  to 
candidates,  it  must  make  available  to 
federal  candidates  free  time  of  the 
various  lengths,  classes,  and  periods 
that  it  makes  available  to  commercial 
advertisers.  Id.  at  1090  n.l8.»* 

(f)  Noncommercial  stations  may  not 
reject  material  submitted  by  candidates 
merely  on  the  basis  that  it  was 
originally  prepared  for  broadcast  on  a 
commercial  station.  Id.  at  1094. 

(g)  A  station  may  not  use  a  denial  of 
reasonable  access  as  a  means  to  censor 
or  otherwise  exercise  control  over  the 
content  of  political  material,  e.g.,  by 
rejecting  it  for  nonconformance  with  any 
of  the  station's  suggested  guidelines.  Id. 

(h)  Licensees  may  not  adopt  a  poHcy 
that  flatly  bans  federal  candidates  &om 
access  to  the  types,  lengths,  and  classes 
of  time  which  they  sell  to  commercial 
advertisers.  Noncommercial  educational 
stations  must  provide  program  time 
which  conforms  to  normal  parts  of  the 
station's  broadcast  schedule.  Id.  at  1094. 

(i)  In  providing  reasonable  access, 
stations  may  take  into  consideration 
their  broader  programming  and  business 
commitments,  including  the  multiplicity 
of  candidates  in  a  particular  race,  the 
program  disruption  that  will  be  caused 
by  political  advertising,  and  the  amount 


U  Ml 


**  In  its  comments,  the  Federal  Election 
Commission  (FEC)  notes  that,  in  1988.  it  initially 
approved  an  advisory  opinion  which  would  have 
prohibited  corporate  licensees'  offering  free 
advertising  to  candidates.  That  opinion,  however, 
was  later  vacated  when  the  FEC  revisited  the  issue. 
The  FEC  vote  on  reconsideration  was  deadlocked  at 
3-3.  The  FEC  points  out  that  it  is  currently  unable  to 
offer  guidance  on  this  issue  apart  from  its  "advisory 
opinion"  process.  Under  that  procedure,  an 
interested  party  would  need  to  present  its  question 
in  the  form  of  a  new  advisory  opinion  request,  and 
the  FEC  would  then  have  the  opportunity  to  further 
consider  the  issue.  However,  at  this  time  there 
appears  to  be  no  FEC  ruling  which  squarely 
prohibits  advertising  donation*  by  corporations. 


of  time  already  sold  to  a  candidate  in  a 
particular  race. /(/.  at  1090. 

B.  Access  for  State  and  Local 
Candidates 

10.  Issues  and  Comments.  The 
Commission  requested  comment  on 

'  whether  stations  are  required  by  law  to 
make  facilities  available  to  state  and 
local  candidates  for  their  "uses."  The 
few  commenters  that  address  this  issue 
all  state  that  section  213(a)(7)  is  distinct 
and  more  demanding  than  stations' 
general  public  interest  obligation,'^  and 
that  stations  may  satisfy  any  public 
interest  obligations  with  respect  to  state 
and  local  elections  through  news  and 
general  public  affairs  programming. 
Unlike  federal  candidates'  reasonable 
access,  they  slate,  the  public  interest 
st^dard  does  not  accord  state  and  local 
candidates  any  specific  access  rights. 

11.  Decision.  The  Commission  will  not 
require  a  speciflc  right  of  access  for  non- 
federal candidates.  Section  312(a)(7),  the 
only  access  provision  in  the  political 
broadcasting  laws,  is  quite  explicit  in 
creating  a  right  of  "reasonable  access" 
exclusively  for  federal  candidates." 
Thus,  no  statutory  basis  exists  to  create 
a  right  which  Congress  implicitly 
rejected. 

12.  Moreover,  the  Supreme  Court  has 
declined  to  extend  the  general  public 
interest  obligations  of  broadcasters  to 
encompass  specific  access  requirements. 
As  the  Court  explained  in  CBS,  Inc.  v. 
FCC,  under  the  "public  interest" 
standard,  "an  individual  [non-federal] 
candidate  can  claim  no  personal  rightof 
access."  "  Indeed,  except  for  the 
"reasonable  access"  required  for  federal 
candidates  under  section  312(a)(7)  and 
the  "equal  opportunities"  that  must  be 
provided  to  all  candidates  once  a  "use"  . 
by  an  opponent  has  been  broadcast 
under  section  315,  section  3(h)  of  the  Act 
states  that  broadcast  stations  cannot  be 
treated  as  common  carriers  with  an 
obligation  to  accord  access  to  any 
particular  person,  group,  or  entity.*" 


"  The  comments  of  AFB  at  18-19:  NBC  at  10-11. 
^amrock  at  la  23:  RTNDA  at  5. 

■*  As  originally  reported  in  the  Senate,  section 
213(a)(7)  would  have  applied  to  any  legally  qualified 
candidate,  but  the  Conference  Committee  expressly 
limited  the  provtsion  to  candidates  seeking  federal 
office.  S.  Conf.  Rep.  No.  92-580,  p.  22.  (1971);  See. 
CBS  Inc.  v.  FCa  453  U.S.  367,  380  (1961). 

>•  453  VS.  367,  378-79.  n.6.  (1981).  Of  course,  once 
a  broadcaster  decides  to  sell  or  give  time  to  a  state 
or  local  candidate  for  poUtical  advertising,  it  is 
required  to  meet  all  of  its  statutory  obligation* 
induding  equal  opportnnities.  lowest  unit  charge, 
and  «pan«or*hip  identification. 

se  CBS  V.  Democratic  National  Committee,  412 
VS.  94  (1873). 
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C.  News  Programming 

13.  Issue  and  Comments.  The  NPRM 
requested  comment  on  whether  the 
Commission  should  keep  its  current 
policy  that  permits  broadcasters  the 
editorial  discretion  to  determine 
whether  political  advertisements  should 
be  aired  during  news  programming.  The 
majority  of  commentera  argue  that 
licensees  should  retain  their  discretion 
to  exclude  political  advertising  ftom 
news  programming.*"  Such  parties 
contend  that  mandatory  access  may 
compromise  the  joumaUstic  integrity  of 
news  programming  and  confuse  the 
public.  They  also  point  out  that  section 
213(a)(7]  a^ords  federal  candidates 
reasonable — not  extraordinary  or 
mandatory — access,  and  does  not  entitle 
them  to  speciHc  placement  or 
programs." 

14.  By  contrast,  three  media  buyer* 
aigue  that  television  news  programming 
reaches  the  highest  concentration  of 
those  likely  to  vote.  Accordingly, 
limiting  candidates'  access  to  news 
curtails  their  acc^s  to  voters.**  These 
commenters  also  contend  that  voters  are 
able  to  distinguish  partisan  messages 
from  news  programming. 

15.  Decision.  The  Commission  will 
continue  its  policy  of  allowing 
broadcasters  to  ban  the  sale  of  political 
advertising  to  federal  candidates  during 
the  news.**  The'preponderance  of 
comments  received  on  this  issue  support 
retention  of  this  longstanding  policy, 
based  upon  our  conclusion  that  section 
312(a)(7)  was  never  intended  to  provide 
candidate  access  to  specific 
programming.** 

16.  Indeed,  so  long  as  a  station  makes 
available  to  candidates  a  wide  array  of 
dajrparts  and  programs,  access  to  news 
programming  is  simply  not  essential  to 
afford  "reasonable  access."  We 
continue  to  believe  that  allowing  the 
station  discretion  to  rehise  to  run 
political  advertising  within  its  news 
programming  does  not  unreasonably 
hamper  the  access  of  federal  candidates 
to  broadcast  time,  but  does  serve  the 
public  interest  by  preserving  the 


journalistic  integrity  of  the  licensee  in 
this  vital  area  of  programming.** 

17.  As  we  concluded  in  1978: 
"(Ajlthough  a  candidate  for  Federal 
office  is  entitled  under  section  312(a)(7) 
to  varied  broadcast  times,  such 
candidate  is  not  entitled  to  a  particular 
placement  of  his  or  her  political 
announcement  on  a  station's  broadcast 
schedule.  We  recognize  that  it  would  be 
very  difficult  for  a  licensee  to  afford 
'equal  opportunities'  to  opposing 
candidates  if  one  candidate  has  his  or 
her  spot  placed  adjacent  to  a  highly 
rated  program,  which  was  broadcast 
only  once  or  veiy  rarely.  Additionally, 
there  may  be  circumstances  when  a 
licensee  might  reasonably  refuse 
broadcast  time  to  political  candidates 
during  certain  parts  of  the  broadcast 
day.  It  is  best  left  to  the  discretion  of  a 
licensee  when  and  on  what  date  a 
candidates  spot  announcement  or 
program  should  be  aired."  Report  and 
Order.  68  FCC  2d  at  1091.  We  reaffirm 
our  longstanding  policy  in  this  Report 
and  Order. 

D.  News  AdjaceiKies 

18.  Issue  and  Comments.  The  NPRM 
also  asked  for  comment  on  the 
Commission's  policy  that  prohibits 
stations  from  creating  "news 
adjacencies"  that  are  sold  only  to 
candidates  at  premium  rates.*^  While 
the  comments  were  mixed,  more 
commenters  state  that  news  adjacencies 
should  be  considered  as  part  of  the 
news  period  and  priced  consistently 
with  the  lowest  unit  rate  for  the  entire 
news  period.**  Apparently,  this 
approach  would  be  consistent  with 
customary  business  practice.**  Othef 
comments^ontend  that  the  scheduling 
of  news  adjacencies  is  certain  and 
precise,  and  therefore  justifies  a  higher, 
premium  rate." 

19.  Decision.  Based  on  the  record 
compiled  in  this  proceeding,  we  are 
persuaded  that  the  scheduling  attributes 
of  news  adjacenies  may  be  sufficient  to 
justify  treating  them  as  a  separate  class 
of  time.  We  will  permit  sales  of  "news- 
adjacency"  class  of  time  to  candidates. 


*■  See.  e^,  the  conunenU  of  ABC  at  2-3.  CBS  at 
21-23:  INTV  at  9-ia 

**  Cofflmenti  of  Dow.  I»hne«  and  Albertaon  at  33. 

'*  The  coBunenta  of  N(PC  at  2:  National  Media  at 
2:  and  Witeon  at  3. 

**  Becaute  atate  and  kx»l  candidataa  have  no 
right  of  acceaa  to  broadcaat  facilitiea.  italkm  may 
ban  the  sale  of  advertisements  during  news 
programming  to  such  candidates  regardleee  of  the      \ 
Commissiea's  policy  with  respect  to  federal 
candidates. 

*•  See  Report  and  Order.  SB  FERC  2d  107&  ion 
(1978):  Carter-Mondak  Presidential  CommittM,  74 
FCC  2d  631.  ream,  deaied.  74  FCC  2d  657  (ISTsi 
affdtub  now.  CBS.  Inc.  v  FCC  829  F.2d  I  (1980). 
afrd  453  U.S.  367  (19S1).  47  U.8.C.  315(a)(lH4). 


**  In  this  regard,  wc  note  that  Congress  generally 
has  recognized  the  special  status  of  news 
programming  in  the  context  of  licensees'  political 
tnoadcasting  obligations. 

"  News  adjacencies  are  the  commercial  breaks 
immediately  preceding  or  following  a  newa 
program. 

**  Sea  generally  conmenU  of  Buese  at  3-1  CBS  at 
21-23. 

**  Ow  media  buyer  state*  that  ne«vs  adiaoeada* 
ahodd  be  treated  aa  "swing  breaka."  which  aie  aoM 
as  part  of  the  higher  rated  program.  coMistent  wHh 
normal  bwinee*  practicee.  National  Media's 
comments  at  2. 

*'  The  comments  of  Covington  and  Burling  at  n.14 
and  n.24:  Oebom  at  13. 


however,  only  if  such  a  class  is  sold  at 
rates  no  higher  than  sales  of  such  time 
to  most-favored  commercial  advertisers. 
Thus,  a  station  may  charge  no  more  for 
the  news-adjacency  class  of  time  than 
the  lowest  unit  rate  charged  to 
commercial  advertisers  during  the  news 
itself.  We  believe  that  this  additional 
requirement  coupled  with  our 
disclosure  requirements,  will  provide 
adequate  safeguards  against  abuse. 

E.  Weekend  Hours 

20.  Issue  and  Comments.  The  N4ass 
Media  Bureau  has  previously  noted  that 
it  does  not  require  stations  to  make 
"extraordinary  efforts"  to  remain  open  . 
outside  of  normal  business  hours  for  the 
purpose  of  selling  political  advertising 
time."  However,  if  the  station  is 
formally  closed  but  is  otherwise  open 
for  purposes  of  "arranging  and  providing 
programming."  the  Bureau  has  stated 
that  it  may  be  unreasonable  and 
inconsistent  with  the  requirements  of 
section  312(a)(7)  and  315(a)  to  deny 
access  to  political  candidates  on  the 
weekend  before  the  election.**  The 
NPRM  requested  comment  on  the 
Bureau's  policy  that  requires  a  station  to 
afford  "weekend"  or  "after  hours" 
access  to  political  candidates  for 
placement  and/ or  scheduling  of 
advertisements  on  the  weekend  before 
the  election  if  they  would  so  treat  their 
most-favored  advertiser. 

21.  The  majority  of  commenters 
oppose  mandated  weekend  and  after- 
hour  access  to  stations  for  candidates  in 
order  to  provide  for  the  placement  and/ 
or  scheduling  of  advertisements.**  To 
require  stations  to  accommodate 
candidates'  requests  outside  normal 
business  hours,  several  argue,  presents 
staffing  and  financial  hardships.** 
Moreover,  several  commenters  argue 
that  the  Commission  has  erroneously 
extended  section  315(b)  lowest  unit 
chaige  provision's  "most-favorsd 
commercial  adverti^r"  considerations 
to  non-rate  related  candidate  benefits, 
such  as  weekend  access.** 

22.  In  contrast,  Wilson  claims  that  a 
station's  political  sales  should  mirror  its 
commercial  practices.  Thus,  if  a  station's 
most-favored  commercial  advertiser  is 
afforded  weekend/after  hour  access,  so 
should  candidates.**  According  to  Dow 


■■  Letter  Rulhig  released  |uly  3. 1980  (DA  99-B~l). 
"W. 

**  See.  e.g..  the  comments  of  CBS  at  2»-2S:  Cox  at 
11-12:  NAB  at  l»-19i 

"The  comment*  of  CBS  at  23-2S:  Dow  Ldohnee 
and  Albertson  at  IS:  NBC  at  12-14. 
*•  Wilson  at  X 
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Lohnes  and  Albertson.  stations  should 
only  be  required  to  accommodate 
federal  candidates  if  they  did  so  for  a 
commercial  advertiser  within  the  60 
days  preceding  the  statutory  period.*^ 

23.  Decision.  The  Commission  will 
require  that  stations  provide  access  to 
federal  candidates  for  purposes  of 
"arranging  and  providing  programming" 
the  weekend  before  an  election  if  they 
have  so  accommodated  any  commercial 
advertiser  during  the  previous  year. 
Regardless  of  how  a  station  treats  its 
"most-favored  advertiser,"  if  it  has 
provided  weekend  access  for  any 
commercial  advertiser  during  the  year 
preceding  the  electioji,  then  it  is 
"reasonable"  for  federal  canditiates  to 
expect  similar  treatment.'* 


m.  Equal  Opportunities 

24.  Section  315(a]  of  the 
Communications  Act  provides  that  if  a 
broadcast  station  permits  any  legally 
qualified  candidate  (federal,  state  or 
local)  to  "use"  its  station,  the  licensee  is 
required  to  provide  equal  opportunities 
to  all  other  candidates  for  the  same 
office  to  "use"  the  station.  The 
Commission  has  held  that  the  candidate 
"use"  that  triggers  equal  opportunities  is 
an  appearance  by  the  candidate  by 
voice  or  picture  in.which  the  candidate 
is  identifiable  to  the  audience.'"  Section 
315(a)  further  stipulates  that  the  licensee 
shall  have  no  power  of  censorship  over 
material  broadcasting  pursuant  to  these 
requirements. 

25.  In  1959,  Congress,  in  an  effort  to 
encourage  increased  news  coverage  of 
political  campaign  activity,  amended 
section  315  to  exempt  from  the  equal 
opportunity  requirements  appearances 
by  legally  qualified  candidates  in  the 
following  news  programs: 

(1)  Bona  fide  newscast, 

(2)  Bona  fide  news  interview, 

(3)  Bona  fide  news  documentary  (if 
the  appearance  of  the  candidate  is 
incidental  to  the  presentation  of  the 
subject  or  .subjects  covered  by  the  news 
documeniarjr),  or 

(4)  On-the-spot  coverage  of  a  bona 
fide  neAS  event  (including  but  not 
limited  to  political  conventions  and 
activities  incidental  thereto). 

47  U.S.C.  315(a). 


A.  Bona  Fide  Newscast  Exemption 

26.  Issue  and  Comments.  The  NPRM 
asked  for  comment  on  the  extent  to 
which  a  licensee  must  have  control  over 


the  production  of  a  bona  fide  newscast 
in  order  for  it  to  be  exempt  from  equal 
opportunities  under  section  315(a).  and 
the  criteria  for  establishing  such  control. 
The  majority  of  commenters  support  the 
Commission's  decision  in  Oliver 
Productions.  Inc.,  4  FCC  Red  5953  (1989), 
appeal  dismissed  sub  non.,  TRAC\. 
FCC.  917  F.2d  585  (D.C.  Cir.  1990),  in 
which  the  Commission  concluded  that 
the  absence  of  complete  licensee  control 
over  a  newscast's  production  does  not 
exclude  application  of  the  statutory 
exemption  from  equal  opportunities.*" 
These  commenters  state  that  the  news 
exemptions  depend  on  the  nature  of  the 
programming,  not  the  source  of 
production.  The  quality  as  a  bona  fide 
news-exempt  program,  they  argue,  the 
selection  of  material  should  be  based  on 
legitimate  news  judgments  and  not  be 
designed  to  advance  any  particular 
candidacy.  They  also  point  out  that 
licensees  exercise  reasonable  news 
judgment  in  acquiring  and  airing  the 
material,  and  are  ultimately  responsible 
for  all  their  programming.  Further,  they 
argue  that  a  narrow  interpretation 
would  inhibit  the  free  flow  of 
information  and  curtail  diversity.** 

27.  In  opposition,  TRAC  argues  that 
Oliver  Productions  should  be  expressly 
overruled.  TRAC  contends  that  to 
qualify  for  a  news  exemption, 
programming  must  be  subject  to  full 
licensee  editorial  control.**  According 
to  TRAC,  full  editorial  licensee  control 
'  means  that  a  licensee  should  supervise 
production  or  retain  the  right  to  refuse  to 
air  programming  if  it  so  decides,  without 
contractual  limitations.  Such  control  is 
necessary.  TRAC  argues,  to  protect  the 
electoral  process  from  abuse,  because 
while  licensees  must  answer  to  the  FCC. 
independent  producers  are  not 
accountable  to  anyone.  Additionally, 
TRAC  defines  a  newscast  as  a  multi- 
faceted  news  program  with  timely 
segments.*'  TRAC  argues  that  inclusion 


*'  Dow,  Lohnes  and  Allwrtson  at  IsJ 

••  Furthermore,  a  licensee  that  affords  weekend 

access  to  state  and  local  caifdidates  must  do  so  on  a 

non-discriminatory  basis. 

"  1984  Political  Primer.  100  FCC  2d  at  IMS. 


">  See  generally,  the  comments  of  CBS  at  25-27: 
Oow.  Lohnes  and  Albertson  at  36;  Koteen  and 
Naftalin  at  33-41. 

«■  Koteen  and  Naftalin.  PBa  and  RTNDA  argue 
that  this  rationale  should  b£  extended  to  news 
interview  programming.  Koteen  and  Naftalin  at  38- 
41;  PBS  at  3;  reply  comments  of  RTNDA  at  2-5.  We 
believe  that  the  arguments  raised  in  these 
comments  may  warrant  further  consideration.  We 
specifically  stated  in  the  NPRM.  however,  that  such 
matters  were  beyond  the  scope  of  the  proceeding. 
NPRM  at  fn.  39.  Thus,  we  invite  interested  parties  to 
file  a  petition  for  declaratory  ruling  on  this  issue, 
which  will  give  the  public  adequate  opportunity  to 
comment  so  that  we  can  evaluate  this  issue  based 
upon  a  complete  record. 

♦«  TRACs  comments  at  3-ft  TRACs  reply 
comments  at  4-7. 

*  »  Comments  of  TRAC  at  lO-'ia. 


of  a  newscast  segment  in  a  non-exempt 
program  does  not  warrant  exemption.** 

28.  INTV,  PBS  and  RTNDA  object  to 
TRACs  standard  of  unhindered  licensee 
editorial  control.  They  state  that  such  a 
requirement  would  undermine  the 
purpose  of^he  news  exemptions  by 
discouraging,  rather  than  facilitating, 
election  coverage.*'  Moreover.  PBS  and 
RTNDA  regard  TRACs  analysis  as 
unrealistic,  particularly  with  respect  to 
late-breaking  and  "live"  news  coverage 
of  interviews. 

29.  Decision.  We  continue  tx)  believe 
that  a  determination  of  whether  a 
program  qualifies  as  a  bona  fide 
newscast  should  be  judged  solely  on  the 
basis  of  whether  the  program  reports 
news  of  some  area  of  ciirrent  events  in  a 
manner  similar  to  more  traditional 
newscasts.**  Regarding  TRACs  concern 
that  this  view  will  lead  to  abu.se  because 
we  have  no  jurisdiction  over  third 
parties  who  may  have  produced  the 
news  segments;  we  of  course  note  that 
we  have  jurisdiction  over  the  licensee 
itself,  the  party  ultimately  responsible'' 
for  exercising  editorial  control  in 
determining  whether  or  not  to  air  the 
program.  Thus,  we  believe  that,  for 
purposes  of  the  newscast  exemption,  the 
exercise  of  such  control  will  alleviate 
this  concern.  Third-party  produced 
newscasts  featiuing  candidates  not  for 
their  newsworthiness,  but  to  promote  a 
particular  candidacy,  will  not  be  viewed 
as  qualifying  for  the  exemption 
Congress  set  forth  for  a  bona  fide 
newscast.  Regardless  of  any  contractual 
obligations  the  station  may  have  to  the 
third  party,  if  a  station  chooses  to  air 
such  programming  for  the  purpose  of 
promoting  a  particular  candidacy,  it 
must  comply  with  the  equal  opportunity 
requirements  of  our  rules  and  the  Act. 

B.  "Uses  "  under  Section  315(a) 

30.  Issue  and  Comments.  As  noted 
above,  the  Commission  currently  defines 
a  "use"  by  a  "legally  qualified 
candfdate"  under  section  315(a)  as  any 
"positive"  appearance  of  a  candidate  by 
voice  or  picture.  The  Commission  staff 
has  advised  licensees  that,  in  the  event 
a  candidate's  name  or  picture  is  used  by 
opponents  in  an  advertisement  in  a 
disparaging  manner,  suclr  appearance  of 


r 


**  TUAC  argues  that  this  factor  distinguishes  th« 
program  in  Oliver  Productions  from  other  programs 
such  as  "Nightline."  In  "Nightline,"  the  newscast 
segment  is  not  a  bona  fide  newscast:  rather,  its 
exempt  status  is  due  to  its  integration  with  an 
exempt  news  interview  program.  Comments  of 
TRAC  at  19-22. 

*■  The  reply  comments  of  INTV  at  5:  PBS  at  4: 
RTNDA  at  5. 

••*!  Oliver  Productions.  Inc.,  4  FCC  Red  5953. 
S854  (1989). 
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the  candidate  is  not  a  "use"  and  does 
not  therefore  trigger  the  equal 
opportunities  clause.*^  In  contrast,  if 
any  unauthorized  third-party  advertiser 
or  programmer  uses  a  picture  or  other 
depiction  of  a  candidate  to  endorse  that 
candidate,  even  if  the  candidate 
considers  such  an  endorsement  to  be 
harmful  because  of  the  identity  of  the 
advertiser,  such  appearance  is  still 
considered  a  "use"  that  would  trigger 
the  equal  opportunity  provision.  Current 
policy  permits  licensees  to  adopt  a 
policy  of  selling  time  only  to  authorized 
spokesparties  for  any  candidate. 
However,  once  a  station  permits  a  "use" 
by  an  unauthorized  third  party,  the 
'equal  opportunities  clause  is  triggered. 
We  sought  comment  on  these  policies  in 
the  NPRM. 

31.  Spurred  by  the  rash  of  recent 
negative  campaign  advertisements, 
several  commenters  request  that  the 
Commission  clarify  or  modify  the 
defmition  of  "use."  Many  suggest  that 
"uses"  be  restricted  to  programs  and 
announcements  that  are  either  paid  for 
or  authorized  by  the  candidate  (or  his 
campaign  committee).*'  Such  a 
simplified  deHnition,  they  argue,  will 
ease  Section  315  administration, 
preserve  candidates'  campaign 
strategies,  and  avoid  stations'  subjective 
assessment  of  announcements'  content 
and  impact.*'  In  this  connection.  Group 
W  and  NCAB  request  that  the 
Commission  reiterate  that  licensees  are 
not  obligated  to  sell  airtime  to  entities 
not  authorized  by,  or  related  to, 
candidates. 

32.  In  contrast,  only  one  commenter 
argues  that  any  appearance  by  a 
candidate  should  constitute  a  use,  given 
the  potential  for  candidate  abuse.  INTV 
contends  that  if  the  Commission 
restricts  "uses"  only  to  appearances 
authorized  by  candidates,  candidates 
could  collude  with,  and  channel  money 
to,  independent  entities  whose  uses 
would  not  trigger  the  equal  opportunities 
requirement,  thereby  denying  the 
candidate's  opponents'  requests  for 
time.*" 


"  The  FCC  (taffhas  advised  licensees 
accordingly,  relying  upon  a  report  it  gave  to 
Congress  in  1981 .  See  Report  of  the  Staff  of  the 
Federal  Communications  Commission  on  the 
Operation  and  Application  of  the  Political 
Broadcasting  Laws  During  the  1980  Political 
Campaign,  submitted  to  Senator  Barry  Goldwater  in 
1981. 

**  See.  e.g.,  the  comments  of  Cox  at  29;  Dow, 
Lohnes  ft  Albertson  at  7;  reply  comments  of  NCAB 
at  22-24. 

**Thecommentsof  Group  Wat  8;  the  reply    ' 
comments  of  NCAB  at  23. 

»•  Comments  of  INTV  at  11. 


33.  Decision.  We  have  decided  to 
narrow  our  interpretation  of  "use  under 
section  315(a]  to  include  only  non- 
exempt  candidate  appearances  that  are 
controlled,  approved,  or  sponsored  by 
the  candidate  (or  the  candidate's 
authorized  committee)  after  the 
candidate  becomes  legally  qualified.' ' 
In  doing  so,  we  note  that  section  315  is 
limited  speciHcally  to  "uses"  by  a 
"legally  qualiHed  candidate."  At  the 
very  least,  then,  the  plain  language  of 
the  statute  suggests  the  candidates'  tacit 
approved  participation  in  the  broadcast. 
Moreover,  the  legislative  history  of 
Section  IB  of  the  Radio  Act,  which 
preceded  Section  15,  indicates  that 
Congress  primarily  was  addressing 
candidate-initiated  appearances  and 
speeches  when  enacting  the  equal 
opportunities  requirement.*'  Similarly, 
in  considering  the  1959  news  exemptions 
amendment,  various  legislators  also 
expressed  the  view  that  "use"  was 
directed  only  to  candidate-initiated 
appearances.*'  Thus,  the  relevant 
legislative  history  of  section  315(a) 
supports  a  narrower  interpretation  of 
the  term  "use"  as  well. 

34.  Under  our  narrower  interpretation, 
if  a  legally  qualified  candidate 
voluntarily  appears  as  a  performer, 
celebrity,  or  station  employee  in  a  non- 
exempt  program,  his  opponents  will 
continue  to  be  entitled  to  equal 
opportunities.  In  these  circumstances, 
the  candidate  controls  his  appearance 
on  the  air  and  therefore  is  properly 
viewed  as  having  "used"  the  station's 
facilities.  By  contrast,  if  a  legally 
qualified  candidate  does  not  voluntarily 
appear  in  a  non-exempt  broadcast,  such 
as  in  unauthorized,  independently 
sponsored  advertisements  or 
rebroadcasts  of  appearances  that  were 


•  ■  Our  ruling  herein  does  not  in  any  way  affect 
news  progranuning  that  is  statutorily  exempt 
pursuant  (o  the  provisions  of  subsections  315(a)(1)- 
(4).  Congress  has  directly  addressed  the 
circumstances  in  which  such  news  progranuning 
falls  outside  the  equal  opportunities  requirement. 
As  to  these  programs,  we  shall  continue  to  be 
guided  by  the  explicit  standards  set  out  in  the 
statute,  the  legislative  history,  and  court  and 
Commission  precedents.  For  example,  to  qualify  for 
the  exemption,  the  news  programming  at  issue  must 
still  be  "bona  fide"  [i.e.,  must  be  of  genuine  news 
value  and  not  designed  by  the  brtMdcaster  to 
advance  any  particular  candidate).  See,  Conference 
Rep.  No.  1060. 8Bth  Cong..  1st  Sess.  4  (1959):  105 
Cong.  Rec.  14442  (Pastore):  id  at  16224  (Brown):  id 
at  17828  (Pastore):  id.  at  17777  (Scott).  Additionally 
news  interview  programs  must  still  be  regularly 
scheduled  and  licensee-controlled,  andjiews 
documentaries  must  still  focus  on  matters  other 
than  the  candidate. 

"  See  67  Cong.  Rec.  12502-12504. 

"  See  S.  Rep.  No.  S«2.  seth  Cong..  1st  Sess.  6 
(1959)  (remarks  of  former  Senator  Dill,  who 
sponsored  the  original  legislation  in  the  1927  Radio 
Act):  See  also  Cong.  Rec  16244  (Brown)  and  14442 
(Pastore). 


made  prior  to  his  attaining  the  status  of 
a  legally  qualified  candidate,  his 
appearance  would  not  constitute  a 
use.** 

35.  As  a  practical  consequence,  this 
interpretation  will  have  the  effect  of 
overruling  decisions  such  as  Adrain 
Weiss.  58  FCC  2d  342,  review  denied,  58 
FCC  2d  1389  (1976).  where  the 
Commission  upheld  a  Bureau 
determination  that  the  broadcast  of 
Ronald  Reagan  motion  pictures  during 
applicable  campaign  periods  would  , 
constitute  a  "use"  for  purposes  of 
Section  315.  While  President  Reagan 
voluntarily  appeared  in  the  films  when 
they  were  made,  any  control  over  when 
or  whether  the  films  were  broadcast 
ended  prior  to  his  becoming  a  legally 
qualified  candidate.  Thus,  under  our 
new  interpretation,  such  broadcasts 
would  not  be  section  315  "uses"  by  a 
"legally  qualified  candidate."  ** 

36.  However,  if  a  legally  qualified 
candidate  voluntarily  appears  or 
otherwise  consents  to  an  appearance 
during  the  applicable  campaign  periods, 
such  appearances  would  constitute  a 
section  315  "use."  Thus,  for  example,  a 
voluntary  appearance  on  a  live 
entertainment  program  during  a 
campaign  period  would  constitute  a 
"use."  *"  Likewise,  the  voluntary 
appearance  of  announcers,  newscasters, 
interviewers,  commentators  and  other 
talent  would  be  deemed  a  section  315 
"use."  *^  In  each  case,  however. 


**  Independent  entities  that  oppose  or  support 
candidates  do  not  have  any  access  rights:  only 
federal  candidates  are  accorded  access  rights.  Thus, 
licensees  are  not  required  to  accept  any  political 
material  that  is  not  authorized  by  candidates.  In  this 
connectioiL  we  note  that  several  commenters 
expressed  the  belief  that  the  lowest  unit  charge 
provision  currently  applies  to  "uses"  sponsored  by 
independent  entities.  Even  under  our  prior  broader 
interpretation  of  "use."  however,  we  have  never 
held  that  independent  entities  were  entitled  to  the 
lowest  unit  charge.  The  legislative  history  of  section 
315(b)  clearly  demonstrates  Congressional  effort  to 
reduce  ca/K//(/a(e« 'escalating  campaign  costs.  See 
S.  Rep.  No.  92-96, 92d  Cong..  1st  Sess.  20  (1971). 
Therefore,  we  reiterate  that  the  lowest  unit  charge 
inures  to  the  benefit  of  candidates  only 

'•  The  Commission,  of  course,  retains  the 
discretion  to  revUlt  these  rules  if  sbuses  become 
apparent.  As  stated,  we  believe  the  approach 
outlined  above  mora  dooely  comports  with  both  (be 
plain  language  and  intent  of  the  Act.  If.  however, 
the  accomplishment  of  Congress'  objectives  under 
the  political  broadcasting  provisions  is  not 
enhanced  under  this  approach,  we  will  respond 
accordingly. 

»•  See  Paulsen.  33  FCC  2d  835  (1972):  off d  tub 
nom.  Paulsen  v  FCC.  481  FAl  887  (9th  Cir  1974). 

*'  For  examples  of  candidate  appearances  that 
will  continue  to  be  considered  uses,  [see  RKO 
General.  Inc..  25  FCC  2d  117  (1970)  (daily  interview 
host):  Station  WBAX.  17  FCC  2d  316  (1969)  (station 
announcer):  KUCNiO  FCC  293  (1958)  (broadcaster's 
occasional  appearances). 
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whether  a  "use"  has  occurred  depends 
upon  whether  the  appearance  is 
voluntary  (i.e.,  under  the  candidate's 
control  after  he  or  she  has  become  a 
legally  quahfied  candidate.'* 

37.  We  believe  that  defining  "use"  in 
terms  of  an  appearance  that  is 
controlled,  sponsored,  or  approved  by  a 
candidate  should  simplify 
administration  of  section  315.  In 
determining  the  applicability  of  section 
315*8  no  censorship  provisions,  for 
example,  the  candidate's  control, 
approval,  or  sponsorship,  or  lack 
thereof,  would  be  dispositive.  Such  a 
determination  may  readily  be 
ascertained  and  does  not  necessitate 
any  review  of  the  broadcast  material. 
Additionally,  a  narrower  definition  of 
use  ensures  candidates  greater  control 
of  their  campaigns  by  attributing  to  th>rm 
only  those  messages  or  ^ociations 
they  authorize  or  approve. 

38.  Finally,  we  are  not  persuaded  by 
the  argument  that  a  narrower  definition 
of  use  will  result  in  "collusion"  between 
candidates  and  independent  groups. 
This  concern  is  purely  speculative. 
Moreover,  FECA  expressly  requires  that 
political  advertising  clearly  state  who 
pays  for  a  political  advertisement  and 
whether  or  not  it  was  authorized  by  a 
candidate.  2  U.S.C.  441(d).  Thus,  federal 
candidates  or  committees  that 
attempted  to  collude  by  channeling 
money  to  independent  groups  without 
an  appropriate  announcement  would 
violate  federal  law."  Further,  given  the 
fact  that  only  candidates  are  entitled  to 
lowest  unit  charge  benefits,  see  n.55, 
supra,  we  think  it  is  highly  unlikely  that 
candidates  will  be  motivated  to  channel 
scarce  resources  to  independent  groups. 

C.  Sponsorship  ID  Guidelines 

39.  Section  317  provides  generally  that 
the  identity  of  the  party  providing 
consideration  (i.e.,  paying)  for  broadcast 
material  must  be  disclosed  on  the  air  at 
the  time  of  broadcast.  The  Commission 
has  determined  previously  that  it  is  not 
practical  to  adopt  quantifiable 
standards  to  govern  the  sponsorship 


"  Public  Broadcast  Ucensees  also  argue  that  the 
Commission  should  clarify  that  wtier*  candidate  A 
appears  by  invitation  in  another  candiddle's 
program  or  advertisement,  candidate  A°s 
appearance  is  not  a  tise  and  does  not  create  equal 
opportunities  for  his  opponents,  since  candidate  A 
did  not  "control"  the  use.  )oint  Comments  of  Public 
Broadcast  Licensees  at  11-12.  We  beHeve.  however, 
that  if  a  candidate  chooses  to  appear  on  another 
candidate's  advertisement,  the  appearance  is 
voluntary  and  thus  constitute*  a  "use"  ander 
Section  315{a1. 

*•  Indeed,  in  order  to  qualify  as  an  "independent 
expenditure"  that  supports  or  opposes  a  candidate 
tmder  FECA.  the  expenditure  cannot  be  made  in 
"cooperation  or  consultation '  with  any  candidate. 
any  authorized  coounittee.  or  agent  of  such 
candidate.  2  U.S.C.  431(17). 


identification  requirements  contained  in 
this  provision  and  codified  in  §  73.1212 
of  our  rales.  Sponsorship  Identification 
Requirements.  41  RR2d  781 764  (1987). 
Rather,  we  have  generally  advised  that 
the  sponsorship  annotincement  must  be 
displayed  in  letters  of  sufficient  size  to 
be  legible  to  the  average  viewer,  set 
against  a  background  that  does  not 
reduce  the  announcement's  legibility; 
and  exhibited  on  the  screen  for  a 
sui^icient  amount  of  time  to  be  read  in 
full  by  the  average  viewer.*"  Tlie 
Commission  has  applied  these  criteria  to 
spohsorship  identifications  involving 
both  political  broadcasts  and 
commercial  matter.** 

40.  There  are,  however,  additional 
requirements  for  political 
announcements  that  are  designed  to 
make  information  about  their  sponsors 
more  available  to  the  public.  Sections 
73.1212  (d)  and  (e)  of  the  rules  require 
that:  (1)  Licensees  retain  Usts  of 
information  regarding  the  pohtical 
sponsors'  identity  for  public  inspection; 
and  (2)  announcements  be  made  both  at 
the  beginning  and  the  end  of  pohtical 
material  five  minutes  or  more  in  length. 
See  Amendment  of  Sponsorship 
Identification  Requirements,  52  FCC  2d 
701  (1975). 

41.  TTie  Commission  has  also  made 
clear  that  "UabiHty  for  incorrect 
sponsorship  identification  rests  with 
licensees."  •*  As  a  consequence, 
licensees  may  "require  that  proposed 
(political]  broadcasts"  contain 
appropriate  sponsorship 
announcements.  The  Commission  has 
characterized  this  as  an  exception  to  the 
no  censorship  provision  set  forth  in 
section  315(a),  which  otherwise 
precludes  stations  from  influencing  the 
content  of  political  broadcasts."  In 
identifying  the  appropriate  sponsor  of 
the  political  material,  however, 
licensees  are  only  required  to  exercise 
reasonable  diligence.** 


•0  Id.  at  763.  With  respect  to  television,  the 
Commission  stated  that  announcements  could  be 
aural  or  visual.  Id. 

•'  See  Lolas  »oadcasting  Co..  10  RR  2d  921. 923 
(1967):  Amendment  of  Sponsonhip  Identification 
Rules.  34  FCC  82a  84»-4S  (1963).  See  also.  National 
BroodcasUng  Co..  20  RR2d  901.  903  (1970),  in  which 
the  Commission  applied  the  same  size  and  length 
criteria  for  political  sponsorship  announcements  to 
sponsors  of  cash  and  prizes  awarded  on  game  and 
audience  participation  shows. 

"  See  Joint  Agency  Gmdelines  for  Broadcast 
Licensees,  OB  FCC  2d  1129.  n.2  (1978). 

•»  Id  See  also,  KOOUTV,  26  FCC  2d  42  (1970) 
("A  Lot  of  People  Who  Would  Uke  To  See  Sam 
Grossman  Elected  To  The  U.S  Senate"  failed  to 
represent  that  this  was  a  committee,  and  th«s 
lacked  the  speafidty  necessary  to  comply  with 
Section  317). 

•♦  See  Voter,  46  RR  2d  350.  352  (1979). 


42.  Issue  and  Comments.  The  NPRM 
proposed  adoption  of  objective 
guidelines  that  could  be  used  by  stations 
to  assess  whedier  a  paid  poUticAl 
broadcast  complies  with  the 
sponsorship  identification  requirement. 
In  particular,  it  proposed  that  letters 
equal  to  or  greater  than  4%  of  picture 
height,  to  air  for  not  less  than  six 
seconds,  should  be  required  for  video 
identification.  It  further  proposed  that  a 
clearly  audible  statement  at  the 
beginning  and  end  of  the  message, 
setting  forth  the  name  of  the  sponsor; 
should  be  required  for  audio 
identification. 

43.  The  majority  of  conunenters 
support,  or  do  not  oppose,**  adoption  of 
objective  sponsorship  identification 
standards.**  According  to  Koteen  f nd 
Naftalin.  objective  standards  will  better 
inform  the  public  of  the  sponsor  of 
pohtical  broadcasts — a  public  interest 
benefit  that  is  made  all  the  more 
necessary,  they  ■claim,  given  the 
negative  campaign  climate.**  In 
contrast.  CBS.  Group  W.  NAB  and 
NCAB  oppose  the  adoption  of 
quantitative  criteria.**  NAB  contends 
that  such  standards  will  require 
licensees  to  make  precise 
measurements,  which  are  difficult  to 
calculate.*"  CBS  agrees  with  NAB,  and 
further  states  that  the  proposed  criteria 
would  be  unnecessarily  restrictive  and 
may  substantially  curtail  candidates' 
political  presentations.^"  Moreover, 
several  commenters  argue  that  the 
burden  of  compliance  should  be 
imposed  on  the  candidates  and  enforced 
by  the  Federal  Election  Commission 
("FEC')— not  licensees  or  the 
Commission.*  * 

44.  Decision.  After  carefully  reviewing 
the  record,  we  are  not  persuaded  that 
we  should  adopt  specific,  objective 
criteria  for  meeting  sponsorship 
identification  obligations.  We  are 
concerned  that  specific  requirements, 
such  as  those  proposed  in  the  NPRM, 
would  place  undue  burdens  upon 
licensees  and  would  interfere  with 
candidates'  ad  design  and  preparation. 
Thus,  we  favor  maintaining  flexibility 
for  both  broadcasters  and  candidates, 


*"  See,  e.j..  the  comments  Busse  at  4;  FEC  at  3-S: 
Group  W  at  9-10;  PAW/MAP  at  21-34. 

**  MPC  stales  that  sponsorship  identifications 
should  appear  both  at  the  beginning  and  end  of 
radio  announcements.  MPC  Comments  at  4. 

•'  Koleeo  and  Naftalin's  commcnls  at  41-42. 

••  Group  W's  comments  at  9-10, 

•*  NAB's  comments  at  20-22.  NCAB  also  states 
that  the  new  standarda  will  be  diificutt  for  licensees 
to  implement  and  enforce, 

7°  CBS-  eomments  at  29-30 

"  See.  e.g.  the  comments  of  CBS  at  29-30;  Dow 
Lohnes  and  Albertsoa  at  38;  NAB  at  a>-Z2. 
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and  will  continue  to  rely  upon  the 
licensees'  reasonable,  good-faith 
judgment  as  to  whether  a  particular 
sponsorship  identification  meets  the 
statutory  requirements. 
'  45.  We  notfe,  however,  that 
broadcasters  must  be  mindful  of-the 
importance  of  assuring  that  the  audience 
is  able  to  discern  the  sponsor  of  a  paid 
political  broadcast.  Thus,  while  no 
specific,  quantifiable  standards  will  be 
established,  we  will  continue  to  require 
that  the  sponsorship  identification  for 
television  must  be  sufficiently  large,  and 
of  sufficient  length  on  radio  and 
television,  to  allow  members  of  the 
audience  to  reasonably  comprehend  the 
identity  of  the  sponsor.  Moreover, 
although  we  decline  to  make  them 
mandatory,  we  believe  that  the  specific 
requirements  outlined  in  the  NPRM  (and 
described  above  in  paragraph  40]  would 
be  sufficient  to  satisfy  the  statutory 
mandate. 

D.  Audio  and  Visual  Identification 

46.  Issues  and  Comments.  The  NPRM 
also  sought  comment  on  its  proposal  to 
require  both  audio  and  visual 
identification  for  television 
advertisements.  Several  commenters 
addressing  this  issue  supported  this 
proposal.''*  NAB,  on  the  other  hand, 
described  the  visual  and  aural 
requirement  as  overreaching, 
particularly  given  the  non-emergency 
nature  of  political  messages.''^ 

47.  Decision.  The  Commission  will 
adopt  the  proposed  policy  of  requiring 
both  audio  and  visual  identification  for 
political  advertisements  carried  by 
television  stations.  We  believe  that  this 
requirement  will  better  inform  those 
persons  suffering  from  aural  or  visual 
impairments.  In  addition,  the 
requirement  will  convey  the  sponsor's 
identity  to  viewers  listening,  but  not 
actually  watching  a  program,  or  those 
receiving  programming  ftY>m  the  class  of 
radios  that  has  been  specifically 
designed  to  receive  the  audio  portion  of 
television  programs. 

E.  Pre-Airing  Submissions 

48.  Issue  and  Comments.  Current 
Commission  policy  does  not  require 
candidates  to  submit  their  political 
broadcasts  to  stations  before  airing  so 
that  the  station  can  determine  whether 
the  broadcast  complies  with  the 
sponsorship  ID  rules.  Most  commenters 
argue  that,  if  we  were  to  adopt  objective 
sponsorship  identiHcation  standards, 
those  standards  must  be  coupled  with  a 
right  by  the  station  to  preview  candidate 
material  to  ensure  compliance.  ABC 


explains  that  fairness  and  effective 
enforcement  necessitate  such  preview 
rights,  particularly  since  the  proposed 
standards  require  screen  size  and  time 
duration  calculation.''*  In  this 
connection,  severalcommenters specify 
time  periods  in  which  licensees  should 
be  permitted  to  require  candidates  to 
furnish  material  in  advance  of  the 
scheduled  airtime.'"  Additionally, 
Public  Broadcast  Licensees  state  that 
licensees  should  be  able  to  refuse 
niaterial  that  does  not  conform  to  the 
sponsorship  identification  standards.''* 

49.  Decision.  In  view  of  our  decision 
not  to  require  sponsorship  identification 
announcements  to  meet  specific 
regulator  criteria,  we  do  not  believe  it  is 
necessary  to  adopt  a  policy  which 
requires  pre-airing  submissions.  Such  a 
policy  would  be  difficult  to  implement 
and  could  result  in  improper  station 
involvement  in  the  timing  and  content  of 
political  broadcasts.  We  will,  however, 
continue  to  enforce  our  current  policy, 
which  permits  broadcasters  to  ask  for 
pre-airing  submissions  to  determine 
compliance  with  technical  standards, 
including  compliance  with  sponsorship 
ID  requirements.  If  a  candidate 
nonetheless  refuses  to  allow -a 
broadcaster  to  pre-screen  an  ad,  the 
licensee  should  presume  that  it  must 
provide  its  own  sponsorship 
identification  or  risk  violating  the  Act 
and  our  rules.'' ^  We  emphasize, 
however,  that,  consistent  with  the 
Commission's  traditional  approach,  we 
are  not  requiring  licensees  to  provide 
additional  time,  free  of  charge,  to  add 
the  required  sponsorship  ID.  Rather,  the 
broadcaster  may  choose  whatever 
means  are  appropriate  to  ensure 
sponsorship  ID  compliance. 

IV.  Lowest  Unit  Charge 

50.  Section  315(b)  of  the 
Communications  Act  directs  broadcast 
stations  and  cable  television  systems  to 
charge  political  candidates  the  "lowest 
unit  charge  of  the  station"  for  the  same 
class  and  amount  of  time  for  the  same 
period,  during  the  45  days  preceding  a 
primary  or  runoff  election  and  the  60 
days  preceding  a  general  or  special 
election.  Congress  added  section  315(b) 
in  1972  as  part  of  a  plan  "to  give 
candidates  for  public  ofHce  greater 
access  to  the  media  and  *  *  *  to  halt 


the  spiraling  cost  of  campaigning  for 
public  office."  ^*  By  adopting  the  lowest 
unit  charge  requirement,  Congress 
intended  to  place  candidates  on  a  par 
with  a  broadcast  station's  most-favored 
advertiser.'" 

A.  Obligation  to  Make  Rates  Available 

51.  Issue  and  Comments.  Broadcasters 
currently  have  a  duty,  under 

S  73.1940(b),  to  make  all  discount  rates 
and  privileges  offered  to  commercial 
advertisers  available  to  candidates.  As 
we  stated  in  the  Notice,  we  believe  that 
this  duty  contains  two  obligations:  an 
affirmative  duty  to  disclose  to 
candidates  information  about  rates, 
make  goods,  and  discount  privileges 
offered  conmiercial  advertisers:  and  an 
obligation  to  sell  to  candidates  all  types 
of  discount  privileges  made  available  to 
commercial  advertisers. 

52.  In  the  NPRM  we  sought  comment 
upon  the  scope  of  the  affirmative 
disclosure  obligation.  Almost  all 
commenters  agree  that  some  form  of 
mandatory  disclosure  requirement  is 
reasonable,  and  most  request  specific 
guidance  on  what  must  be  done  to 
satisfy  such  an  obligation.  Pulitizer    , 
argues  that  the  Commission  should 
leave  the  method  of  disclosure  to  the 
discretion  of  the  licensee  to  assure 
maximum  flexibility  and  that  the  FCC 
should  adopt  a  policy  of  relying 
generally  on  the  reasonable  good  faith 
judgment  of  licensees.""  Numerous 
commenters  request  that  the 
Commission  adopt  a  b.^idard  disclosure 
report  form  or  specify  exactly  what 
information  mutt  be  conveyed  to  meet 
the  obligation.** 

53.  Many  commenters  iuggest  that  the 
amount  of  disclosure  required  should  be 
tailored  to  the  needs  of  die  buyer.  They 
maintain  that  more  sophisticated 
buyers — who  would  often  include 
political  time  buyers — would  not  need 
as  much  repetitious  disclosure."  MFC 


"  See,  e.8-.  comments  of  FEC  at  4;  Gillett  at  8-9. 
"  See  also.  NCAB  Reply  at  25. 


''*  ABC's  comments  at  3-6. 

'*  Public  Broadcast  Licensees  also  state  that 
candidates  should  be  required  to  furnish  in  advance 
written  scripts  for  "live"  announcements,  to  enable 
licensees  to  ensure  compliance.  ld»\  5. 

'*  Joint  comments  of  Public  Broadcast  Licensees 
ate. 

"  We  note  that  the  NAB  form  contract  for 
political  advertising  specifics  that  broadcasters  are 
authorized  to  include  appropriate  sponsorship  ID. 


">•  S.Jtep.  No.  SB.  S2d  Coi«..  1st  Sesa.  (1971). 
reprinted  in  1972  U.S.  Cong.  7  Ad.  News  1773, 1774. 

'•  Id.  at  178a 

**  Pulitzer  comments  at  15.  Kahn  and  |at>lonakl 
respond  that  "there  is  nothing  in  the  history  of 
political  broadcasting  to  suggest  that  there  is  any 
intention  (on  the  part  of  broadcasters]  to  act  in  good 
faith." 

*  ■  See,  e.g.,  comments  of  AFB  at  42:  Covington 
and  Burling  at  27;  Shamrock  at  9. 

■■Comments  of  Fox  at  4-5:  Cox  at  18;  Covington 
and  Burling  at  9;  Dow  Lohnes  and  Albertson  at  IS: 
NBC  at  41.  AFB  contends  that  the  fact  that  fixed  or 
non-preemptible  time  is  purchased  through  the  use 
of  sophisticated  advertising  agencies  "confirms  thai 
candidates  are  not  'steered'  to  fixed  time,  but 
purchase  such  time  as  a  matter  of  their  own 
informed  choice."  Are  Reply  at  7.  .  / 
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disagrees,  and  states  that  most  political 
time  buyers  are  young  and 
inexperienced.*'  INTV  suggests  diat 
disclosure  statements  should  not  be 
required  to  include  every  conceivable 
package  or  option,  but  that  the 
Commission  could  adopt  a  general  rule 
that  prohibits  stations'  use  of  seihng 
techniques  that  obsecure  the  availability 
of  less  expensive  types  of  spots  for 
candidates.** 

54.  Numerous  commenters  emphasize 
that  there  was  no  disclosure  obligation 
prior  to  the  1990  Audit  Report  They 
contend  that  the  only  requirement 
"implicit"  in  the  LUC  obligation  was 

'that  broadcasters  act  in  good  faith.** 
Thus,  many  commenters  request  that  the 
Commission  make  an  explicit  Finding 
that,  prior  to  1990,  there  was  no  required 
affirmative  course  of  conduct  «vith 
respect  to  disclosure.**  Conversely, 
Kahn  and  Jablonski  argue  that  ever 
since  Congress  enacted  the  lowest  unit 
charge  provision,  broadcasters  have  had 
an  affirmative  obligation  to  disclose  to 
candidates  all  discounts  and  options 
given  to  the  most-favored  commercial 
advertiser.  They  contend  that  the  fact 
that  the  industry  has  developed  an 
official  position  now  demonstrates  that 
broadcasters  as  a  group  have  been 
collaborating  to  avoid  the  spirit  and 
intent  of  the  law.*^  They  emphasize  that 
without  disclosure,  "the  statute  is 
meaningless."  ** 

55.  Decision.  The  Commission 
believes  that  broadcasters  must  disclose 
and  make  available  to  candidates  all 
discount  privileges  aTailable  to 
commercial  advertisers,  including  the 
lowest  unit  charges  for  the  different 
classes  of  time  sold  by  the  station.  This 
requirement  serves  to  ensure  that 
candidates  are  able  to  avail  themselves 
of  their  statutory  rights  and  are  not 
steered  to  purchase  more  expensive 
categories  of  time.  Candidates  must 
have  full  information  about  the  discount 
privileges  made  available  with  various 
classes  of  time  in  order  to  ensure  parity 
of  treatment  with  commercial 
advertisers." 


•'  MPC  commentj  •!  2. 

•*  INTV  comments  at  14-15. 

"  See.  e^^  ABC  conuiwnu  at  9.  ABC 
acknowledge*,  however,  that  a  fact  petteiti 
demoiutrating  a  pattern  of  deliberate  concealmenl 
of  rate  option*  or  •tcviag  would  not  be  coo*i*tent 
wjlh  "good  faith."  Id. 

"Jd. 

"  Kahn 'and  Jablonaki  oonmcnt*  at  S-flu 

••  Kalui  aad  (ablonski  Reply  at  &  See  also 
Pahtier  caaments  at  14  (agreeing  with 
CoountMion'i  potitioa  llia<  diadoaurc  i*  inherent  in 
the  U)C  obiigalioa). 

■*  Ikiwetei.  wc  iwaoyiiie  tint  ofilinr  liw 
CommiMion  mr  tke  Mom  Madia  Bu«a«  had 
articulated  the  diacloaw*  r*q>rtfe— nl  faafore 
September  1990. 


56.  Political  broadcasting  obligations 
are  imposed  upon  station  licensees,  not 
on  candidates  and  their  representatives. 
The  representatives'  or  candidates' 
knowledge,  or  lack  thereof,  does  not 
replace  the  broadcaster's  obligation  to 
offer  candidates  the  benefits  of  the 
lowest  rates  and  any  associated 
discount  privileges  for  the  various 
classes  and  lengths  of  time  and  time 
periods.  It  is  thus  incumbent  upon  the 
broadcaster  to  disclose  to  candidates  all 
information  concerning  the  lowest  unit 
charges  made  available  to  commercial 
advertisers,  together  with  the  discount 
privileges  associated  by  the  broadcaster 
with  those  rales.  The  absence  of  such 
full  disclosure  hampers  candidates' 
ability  to  evaluate  what  is  being  made 
available  to  them  and  is  inconsistent 
with  Congress'  intent  to  place 
candidates  on  par  with. favored 
commercial  advertisers.  Indeed,  the 
benefits  of  disclosure  not  only  were 
undescored  in  the  comments  but  were 
also  made  dear  in  the  Commission's 
1990  political  aucht.  In  a  number  of 
instances,  the  Commission  noted  that 
k)west  unit  charge  issues  arising  from 
the  audit  stemmed  in  large  meastue 
from  incomplete  disclosure  to 
candidates  of  individual  stations' 
commercial  sales  practices.*" 

57.  As  noted  infra,  discount  privileges 
afforded  favored  commercial  advertisers 
include  all  sales  practices  which  affect 
rates.*'  These  include  priorities  against 
preemption,*"  time-sensitive  make 
goods,"  and  any  other  privilege  which 
essentially  adds  value  to  the  spot 
purchased.  Thus,  in  addition  to 
disclosing  to  candidates  the  rates 
offered  commercial  advertisers  for  the 
various  classes  of  time,  broadcasters 
must  also  disclose  all  pertinent 
information  about  the  privileges 
associated  by  the  broadcaster  with  tiie 
rates. 

58.  We  understand  that 
implementation  of  the  disclosure 
requirement  is  complicated  by  the 
divergent  sales  practices  in  the  industry, 
the  rapid  changes  in  such  practices,  and 
the  proliferation  of  individually 
negotiated  packages  and  rates.  We 
believe  that,  in  light  of  the  vast  array  of 
approaches  to  the  sale  of  time,  a 
Commission-sanctioned  "disclosure 


*<>  See,  e.g..  Letters  of  December  IZ.  1981,  to  KGO 
Television,  Inc.;  KDFW-TV.  inc.:  TVX  BnMdcasI 
Gromp,  Inc:  «nd  Chronicie  Publiahiag  Company,  all 
of  which  were  adopted  coqlemporaneoualy  with 
this  Report  and  Older. 

*'  See  discuasion  para.  01.  infra. 

**  Preemptioa  prioritie*  are  any  hedges  against 
the  likelihood  of  preemption. 

"  N4ake  goads  are  the  spot  announoeaMnts 
rescheduled  as  a  muh  of  lachnical  difficalty  or 
procmptioa. 


form"  would  be  impractical.  The  more 
reasoned  approach  would  be  to  affprd 
each  broadcaster  the  reasonable 
discretion  to  decide  how  best  to  disclose 
its  particular  practices.  However,  we 
believe  that  at  a  minimum,  this 
disclosure  should  include: 

(a)  A  description  and  definition  of 
each  class  available  to  commercial 
advertisers  which  is  complete  enough  to 
allow  candidates  to  identify  and 
understand  what  speciHc  attributes 
differentiate  each  class; 

(b)  A  complete  description. of  the 
lowest  unit  charge  and  related  privileges 
(such  as  priorities  against  preemption 
and  make  goods  prior  to  specific 
deadlines]  for  each  class  of  time  offered 
to  commercial  advertisers; 

(c)  A  description  of  the  station's 
method  of  selling  preemptible  time 
based  upon  advertiser  demand, 
commonly  known  as  the  "current  selling 
level,"  with  the  stipulation  that 
candidates  will  be  able  to  pim:hase  at 
these  demand-generated  rates  in  the 
same  manner  as  commercial  advertisers; 

(d)  An  approximation  of  the  likelihood 
of  preemption  for  each  kind  of 
preemptible  time:  and 

(e)  An  explanation  of  the  station's 
sales  practices,  if  any,  tfiat  are  based  on 
audience  delivery. 

Finally,  once  disclosure  is  made, 
stations  must  negotiate  in  good  faith  to 
actually  sell  time  to  candidates  in 
accordance  with  this  disclosure. 

59.  While  the  method  of  disclosure  is 
left  to  the  discretion  of  individual 
stations,  we  believe  that  broadcasters 
can  meet  the  disclosure  obligation  by 
reducing  their  sales  practices,  as  noted 
above,  to  some  kind  of  outline  format 
that  briefly  describes  the  various  rates 
and  discount  privileges  available  at  the 
station.  For  example,  a  station  need  not 
list  every  rotation  offered  by  the  station, 
but  must  make  clear  that  other  rotations 
are  available  upon  request  if  that  is  the 
case.**  In  addition,  since  our  policies 
now  require  stations  to  include  all 
negotiated  package  rates  in  their  lowest 
unit  charge  calculations,  see  para.  93, 
infra,  every  individual  negotiated  deal 
does  not  need  to  be  disclosed.  We  also 
understand  that  time  is  of  the  essence  in 
the  context  of  an  election  campaign. 
Accordingly,  after  a  licensee  has  once 
made  full  disclosure  to  a  particular 
candidate  or  the  candidate's 
representative  during  a  given  campaign, 
full  disclosure  need  not  occur  each  time 
a  buy  is  made,  although  any  changes  in 


**  By  the  same  token,  stations  need  not  disclose 
which  commercial  advertisers  are  getting  which 
rates:  rather,  it  is  sufficient  niwriy  to  disctose  the 
rates  themselves. 
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rates  or  other  information  that  may  arise 
subsequent  to  be  initial  disclosure  (or 
subsequent  candidate  transactions) 
must  be  disclosed  during  each 
succeeding  negotiation. 

60.  Finally,  we  understand  that 
candidates  or  their  representatives  may 
wish  to  pursue  speciAc  purchase 
objectives  with  regard  to  a  station  and 
may  not  wish  an  oral  or  written 
catalogue  of  available  rates.  Clearly,  a 
station  cannot  compel  candidates  or 
their  representatives  to  read  or  listen  to 
a  presentation  of  rate  packages.  Rather, 
it  is  sufficient  that  the  station  attempt  to 
inform  candidates  of  its  sales  practices 
in  accordance  with  the  requir^nents  set 
forth  above. 

B.  Most-favored  Advertiser 

61.  Issue  and  Comments.  In  response 
to  our  NPRM,  several  commenters  argue 
that  the  most-favored  advertiser 
standard  applies  only  to  rates  and  that 
Commission  policies  should  not  force 
stations  to  apply  the  concept  to  other 
station  sales  practices,  such  as  make 
goods  and  preemption  priorities.  NBC 
and  Cox  state  that  the  purpose  of  the 
1972  amendments  enacting  the  LUC 
provision  was  to  place  the  candidate  on 
par  with  a  broadcast  station's  "most- 
favored  commercial  advertiser**  with 
respect  to  advertising  rates.**  CBS 
argues  that  the  notion  of  a  most-favored 
commercial  advertiser  originally 
contemplated  volume  discounts  in  an 
era  when  time  was  sold  at  stable  prices. 
Now,  however,  the  concept  of  a  most- 
favored  commercial  advertiser  is  a 
Hction  because  advertiser  advantages 
are  dispersed  in  a  wide  variety  of  ways 
beyond  price  discoimts.**  Cox  contends 
that  the  Commission's  interpretations  of 
benefits  that  must  accrue  to  candidates 
are  now  based  on  a  composite  picture  of 
the  most-favored  conunercial  advertiser, 
and  that  no  single  advertiser  would  ever 
receive  all  the  advantages  that 
candidates  must  receive  through  the 
Commission's  "cherry-picking"  of 
benefits  given  to  all  commercial 
advertisers.*^  Thus,  these  commenters 
argue,  the  effect  of  the  Commission's 
current  policy  is  to  afford  candidates 
greater  benefits  than  those  actually 
conferred  upon  the  "most-favored 
commercial  advertiser."*^ 

62.  Conversely,  Kahn  and  ]ablonski 
argue  that  Section  315  was  intended  to 
put  candidates  on  a  par  with  the  most- 
favored  commercial  advertiser,  and 
thus,  candidates  should  receive  all  of 


**  NBC  comraenta  at  25. 
**  CBS  conunenu  at  4. 
*'  Cox  oonments  at  15. 

*•  See.  eg.  the  coamenta  of  Cox  •(  1&  CBS  ai  4- 

5;  NBC  at  25. 


the  same  benefits.  They  observe  that,  for 
the  most-favored  oommerdal  advertiser, 
classrof-time  distinctions  are  "rare.** 
preemption  is  extremely  unlikely,  timely 
make  goods  are  provided,  preemptions 
are  not  based  exclusively  upon  price, 
and  rates  are  guaranteed  over  the  long 
term.**  They  argue  that  candidates 
should  receive  similar  treatment. 
Moreover,  they  argue,  for  a  major 
advertiser,  stations  do  not  sell  time  on  a 
true  auction  basis — ^the  major 
advertisers  who  pay  lower  volume 
prices  will  not  get  preempted  if  they 
object  or  are  in  the  late  stages  of  a  buy, 
and,  thus,  higher  priced  spots  for  other 
advertisers  are  more  likely  to  be 
preempted.  Thus,  Kahn  and  Jablonski 
assert  candidates  should  receive  the 
preemption  treatment  given  to  the  most- 
favored  advertiser,  not  the  station's 
"usual"  preemption  policy. "''° 

63.  Decision.  We  believe  that  we 
should  continue  to  apply  the  most- 
favored  advertiser  standard  not  only  to 
the  advertising  rates  themselves  but 
also  to  station  sales  practices  and  other 
discount  privileges  that  improve  the 
value  of  the  spot  to  the  advertiser.  These 
would  include  make  goods,  preemption 
priorities,  and  any  other  factors  that 
enhance  the  value  of  a  spot  These 
characteristics  effectively  determine  the 
particular  class  of  time  at  issue.  Hence, 
they  must  be  disclosed  and  made 
available  to  candidates  at  the  LUC 
Even  if  it  were  true  that  no  single 
advertiser  would  ever  receive  all  such 
benefits  (a  conclusion  some  commenters 
dispute),  nonetheless  we  believe  that, 
because  all  such  factors  enhance  the 
value  of  a  particular  class  of  time  and 
improve  the  value  of  individual  spots 
(even  though  the  price  itself  does  not 
necessarily  reflect  such  value),  each 
such  benefit  must  be  made  available  to 
candidates.  Any  other  approach  would 
be  inconsistent  with  the  statute's 
express  directive  that  candidates  be 
charged  no  more  than  the  station's  most- 
favored  advertiser  for  the  "same  class" 
of  time. 

C.  Classes  of  Time 

64.  Issve  and  Comments.  Section 
315(b)  of  the  Commtmications  Act 
requires  that  stations  charge  candidates, 
during  the  45-day  period  preceding  a 
primary  and  the  60  days  preceding  a 
general  election,  no  more  than  the 
lowest  imit  charge  for  the  same  class 
and  amount  of  time  for  the  same  period. 
Regarding  classes  of  time,  the 
Commission  historically  has  stated  that 


"fixed"  >*"  or  "non-preemptible,"  »<>« 
"preemptible  with  notice,"  "**  and  "run* 
of-schedule"  '***  constitute  separate 
classes  of  time.  '^*  In  addition,  current 
Commission  policy  provides  that  there  is 
only  me  class  of  "immediately 
preemptible"  time  for  lowest  unit  charge 
purposes. 'o*  Hie  NPRM  sought 
comment  on  whether  it  is  lawful  to  have 
more  than  aae  class  of  immediately 
preemptible,  preemptible-with-notioe. 
and  non-preemptible  time. 

85.  Preemptible  Time.  Several 
commenters  argue  that  the 
Commission's  decision,  annoimced  in 
the  1988  Public  Notice,")^  to  treat  all 
immediately  preemptible  time  as  a 
single  class  of  time  confers  extra 
benefits  upon  candidates  not  intended 
by  the  statute.'*"  Moreover,  some 
commenters  point  out  that  this  decision 
was  made  without  the  benefit  of  public 
comment. *°*  Greater  Media,  for 
example,  argues  that  it  is  not  fair  to 
require  stations  to  give  refunds  to 
candidates  if  any  other  preemptible  rate 
clears  at  a  lower  rate  during  the  same 
time  period.  Greater  Media  notes  that 
the  advertiser  placing  the  lower-priced 
spot  took  a  greater  risk  of  not  clearing 
than  the  poUtical  candidate,  and  the 
spot  was  priced  accordingly.  By 
requiring  a  rebate,  the  candidate  is 
achieving  a  higher  preference  against 
preemption  without  having  to  pay  for 
it.««» 


••  Kahn  mod  |abioaaki  oonmenta  el  17. 
'•»»  Id.  at  11. 15. 


■"  Fixed  or  fixed  poeition  connote*  the  guarantee 
of  placement  during  a  particular  time  (e.g..  the  spot 
will  run  St  the  S:45  p.m.  breek.  Wedneaday.  January 
1.18S2). 

■<"  Non-preemptible  oonnotea  any  spot  which  ia 
not  subject  to  preemption  during  a  particular 
daypart.  program  or  time  period.  By  compariaon  to  a 
fixed  poeition.  oon-preemptibie  may  run  anywhere 
during  the  designaied  program,  daypart  or  time 
period. 

"*  Preemptible  with  notice  it  preemptible  time 
which  cannot  be  preempted  without  prior  notice 
given  by  a  tpecific  time,  for  example,  one  week 
before  airing.  Often,  at  the  tune  notice  it  provideiL 
the  advertiter  ii  accorded  the  option  of  paying  mora 
for  the  spot  in  order  to  avoid  preemption. 

">*  Rufl-of-*chedule  refers  to  preemptible  time 
that  can  be  scheduled  at  any  tune  during  the 
broadcast  day  at  the  diacreuon  of  the  station. 

lot  See  1S88  Public  NoUca.  for  FCC  Bed  3823.  3834 
(1088). 

">•  Id. 

""  Id 

■"  See,  e.g..  comments  of  Shamrock  at  14;  Koteen 
and  Naftalin  at  15-19:  AFB  at  21.  reply  comment*  of 
Cray  at  4.  Several  commenlera,  such  as  Covington 
and  Burling,  extensively  cite  the  legislative  history 
of  PECA  and  Section  3l5|b)  to  show  that  early 
provision*  requiring  that  candidates  be  aold  fixed 
time  at  run  of  schedule  or  preemptible  rate*  were 
specifically  rejected  by  Congres*.  Covington  and 
Burling  comment*  at  2-3. 

■<>•  See  comments  of  AFB  at  S.  NAB  at  3,  Gray 
Reply  at  3.  NCAB  Reply  at  2. 

"°  Greater  Media  comment*  at  7. 
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66.  The  vast  majority  of  commenters 
contend  that  evolving  sales  practices 
have  significantly  compHcated  the 
calculation  of  the  LUC.  They  seek 
flexibility  in  creating  classes  of  time, 
made  available  to  both  commercial  and 
political  advertisers,  so  that  they  can 
adapt  to  individual  market  demands.*" 
Most  argue  that  the  disclosure 
requirements  will  protect  candidates 
against  any  manipulation  of  ratea 
resulting  from  allowing  broadcasters  to 
•create  separate  classes  of  time."*  Thus, 
the  commenters  generally  suggest  that 
the  Commission  should  allow  flexibility 
in  creating  classes  of  time,  require  full 
disclosure,  and  articulate  a  general  rule 
that  stations  cannot  use  class 
distinctions  to  defeat  the  purpose  of  the 
LUC  requirement. ' ' '  With  respect  to 
this  latter  point,  the  parties  assert  that 
candidates  should  continue  to  be 
allowed  to  challenge  classes  viewed  as 
manipulative  or  discriminatory."* 

67.  NBC  argues  that  each  succeeding 
price  increase  in  immediately 
preemptible  time  should  be  treated  as  a 
separate  class  for  LUC  purposes."' 
Other  commenters  contend  that  "class 
of  time"  is  a  function  of  two  interrelated 
attributes:  preemptibility  and  spot 
location."'  A  change  in  either  attribute 
affects  the  desirability  to  the  advertiser 
of  the  particular  spot  (demand)  as  well 
as  the  availability  of  time  slots  for  it 
(supply),  and  thus  is  reflected  in  the 
price.  The  broader  the  time  periods  (spot 
location  parameters)  selected  by  the 
advertiser,  the  lower  the  value  of  the 
spot  to  the  station  because  the  licensee 
has  increased  flexibility  in  scheduling  it. 
The  commenters  outlining  these 
principles  argue  that  the  effect  of  such 
attributes  should  not  be  ignored  when 
identifying  appropriate  "classes"  of 
time."T 


■  ■  ■  See.  e.g..  Comments  of  Paducah  at  4:  INTV  at 
7:  Cox  at  19;  Dow,  Lohnes  and  Albertson  at  15:  ABC 
at  7.  NCA6  notes  that  section  315(b)  was  intended 
to  be  interpreted  so  as  to  "make  use  of  each 
broadcaster's  own  commercial  practices  rather  than 
impose  on  him  an  arbitrary  discount  rate  appHcable 
to  all  stations  without  regard  to  their  differences," 
citing  the  Senate  Report  on  the  1972  amendments 
establishing  the  LUC  requirements.  NCAB  Reply  at 
13. 

*  ■*  See.  e.g..  {comments  of  Paducah  at  2. 

• "  See.  e.g..  comments  of  INTV  at  7. 13  and  15. 

■  ■  *  See,  e.g..  Paducah  at  7;  Shamrock  at  12-13; 
Busse  Broadcasting  at  6:  AFB  at  27.  AFB  also  argues 
thai  the  high  cost  of  auditing  sales  rates  after  the 
ads  run,  which  is  necessary  to  enable  the  station  to 
provide  any  requisite  rebates  throughout  such  an 
"extensive"  ciass  of  time,  imposes  significant  extra 
costs  upon  all  advertisers.  Id.  at  30. 

' ' »  NBC  comments  at  29. 
"*  Comments  of  Fox  at  6. 
»"  Fox  Reply  at  7. 
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68.  In  contrast,  Kahn  and  Jablonski 
argue  that  changing  sales  practices 
makes  the  calculation  of  LUC  easier,  not 
more  complex.  The  contend  that 
advertising  rates  are  "so  competitive 
that  heavy  advertisers  are  able  to 
negotiate  cheap  rates  without  any 
distinction  based  on  class."  They  thus 
conclude  that  there  is  only  one  class  of 
time — negotiated — and  fiu-ther  claim  ' 
that  Section  315(b)  requires  that  the 
lowest  rate  of  the  station  for  each 
daypart  should  be  provided  to 
candidates."*  These  commenters  also 
cite  the  court's  statement  in  Hemstadt  v. 
FCC^^*  that  "if  broadcasters  have  total 
discretion  to  define  "class  of  time' .  .  . 
they  will  be  free  to  return  to  pre-1952 
rate  discrimination  simply  by  defining  a 
'political'  class  of  time,  with  higher  rates 
than  other  classes,  and  offering 
candidates  only  'political'  time."  •*" 
They  thus  argue  against  broad 
discretion,  claiming  that  it  will  only  lead 
to  abuse. 

69.  ABC  asks  the  Commission  to 
clarify  that  run  of  schedule  is  a  separate 
class  of  preemptible  time  that  gives 
broadcasters  maximum  scheduling 
discretion  because  the  station  merely 
has  to  place  the  ads  so  that  the 
advertiser's  overall  rating  point 
objective  is  met.***  Koteen  and  Naftalin 
contend  that  "class  of  time"  should  be 
defmed  to  refer  primarily  to  distinctions 
affecting  the  likelpiood  that  a  particular 
spot  will  nm  at  a  particular  time.*** 
Kahn  and  Jablonski  respond  that  a 
spot's  chances  of  preemption  are  not 
governed  by  price  alone,  and  argue  that 
whether  a  spot  is  preempted  or  not 
depends  upon  how  "favored"  the 
advertiser  is.**' 

70.  Decision.  We  are  persuaded  by  the 
arguments  of  the  overwhelming  majority 
of  commenters  that  our  current  policy  of 
treating  all  immediately  preemptible 
time  as  an  all-inclusive  single  class  does 
not  appear  to  effectuate  what  Congress 
envisioned  when  it  enacted  Section 
315(b).  We  accordingly  conclude  that 
our  policy  should  be  changed  to  reflect 
more  accurately  the  realities  of  the 
advertising  marketplace.  As  we  stated 
in  the  NPRM.  it  is  our  understanding 
that,  over  the  years,  the  industry  has 
moved  away  from  a  system  based 
primarily  on  the  sale  of  volume 
discounts  to  a  system  that  uses  a  "grid 
card"  to  give  stations  greater  flexibility 
when  selling  inventory.  The  latest 


'  ■  *  Kahn  and  lablonski  at  15. 
"•677  F.2d  893  (D.C.  Cir.  1980). 
■'o  Id.  at  900.  cited  in  Kahn^and  Jablonski  Reply 
at  9. 
' » '  Comments  of  ABC  at  ft 
■  '^  Koteen  and  Naftalin  comments  at  32. 
■*'  Kahn  and  Jablonski  Reply  at  10. 


development  appears  to  be  the 
introduction  of  a  "yield  maximization" 
system,  under  which  spots  are  in 
essence  auctioned  to  the  highest  bidder 
and  the  price  of  a  given  class  of  time 
changes  constantly  to  respond  to 
fluctuating  supply  and  demand.*** 

71.  Under  certain  current  sales 
practices,  a  commercial  advertiser  may 
choose  to  take  a  significant  prospective 
risk  of  nonclearance— and  pay  less 
accordingly — that  a  political  advertiser 
would  not  accept.  Under  our  current 
method  of  interpreting  all  immediately 
preemptible  time  as  a  single  class, 
however,  a  candidate  could  select  a 
"higher"  priced  level  of  immediately 
preemptible  time  to  ensure  that  his  ad 
runs,  ostensibly  paying  that  higher  price 
for  associated  increased  preemption 
protection,  knowing  that  he  will 
nevertheless  be  rebated  to  the  lowest 
priced  preemptible  level  that  ultimately 
clears — without  having  assumed  the 
additional  risk  of  nonclearance  that 
other  advertisers  have  accepted  when 
they  purchased  time  at  the  lower  price. 
Thus,  the  "higher"  payment  is  a  fiction, 
and  the  candidate  is  essentially  afforded 
"fixed"  status  at  a  preemptible  rate,  a 
result  specifically  rejected  by 
Congress.*** 

72.  Nonetheless,  as  the  court  noted  in 
Hemstadt  v.  FCC.  677  F.2d  893  (D.C.  Cir. 
1980),  broadcasters  do  not  have  total 
discretion  under  Section  315(b)  to  define 
classes  of  time  in  any  manner.**'  We 
thus  believe  the  better  interpretation  of 
the  law  is  that,  while  stations  may  not 
use  class  distinctions  to  defeat  the 
statutory  purpose  of  the  LUC 
requirement,  they  may  establish  and 
define  their  own  reasonable  classes  of 
immediately  preemptible  time.  The 
differences  between  classes,  however, 
may  not  be  based  solely  upon  price  or 
the  identity  of  the  advertiser;  rather, 
some  other  demonstrable  benefit,  such 
as  varying  levels  or  assurances  of 
preemption  protection,  scheduling 
flexibility,  or  special  make-good 
benefits,  must  be  used  to  distinguish 
between  different  classes  of 
immediately  preemptible  time. 
Furthermore,  as  discussed  above,  we 
hereby  hold  that  all  classes  of  time  must 
be  disclosed  to  candidates  and  made 
available  in  compliance  with  the  lowest 
unit  charge  requirements.**^  To  further 


"*  NPRM  at  para.  19. 

"•See  117  Cong.  Rec.  29.028-29  (1971). 

•»•  See  Hemstadt  v.  FCC.  677  F.2d  893  (D.C.  Cir. 
1980). 

■*f  Of  course,  stations  will  be  required  to  provide 
timely  rebates  to  candidates  in  the  event  that  a 
commercial  advertiser's  spot  clears  at  a  lower  rate 
within  the  same  class  of  time,  as  established  and 
disclosed  by  the  station. 
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safeguard  against  possible  abuse  in  the 
creation  of  various  classes,  candidates 
will  be  able  to  file  complaints  with  the 
Commission  to  challenge  classes  viewed 
as  manipulative  or  discriminatory. 

73.  These  same  principles  apply  to 
establishing  permissible  classes  of 
"preemptible  with  notice"  time.  Under 
our  new  policy,  licensees  will  be 
allowed  to  establish  reasonable  classes 
of  time  (such  as  preemptible  with  one 
day's,  two  days',  one  week's  or  two 
weeks'  notice)  sd'tong  as  they  clearly 
define  all  such  classes,  disclose  them  to 
candidates,  and  offer  all  such  classes  of 
preemptible  with  notice  time  to 
candidates  in  conH>Uance  with  the 
lowest  unit  charge  requirements.  *'' 

74.  Non-preemptible.  The  NPRM  also 
sought  comment  on  whether  non-   ' 
preemptible  and  fixed  (or  "fixed 
position")  should  be  considered  distinct 
classes  for  LUC  purposes  and,  if  so,  how 
each  type  should  be  defined.""  Few 
candidates  address  whether  "fixed 
position"  and  "non-preemptible"  should 
be  treated  as  separate  classes  of  time. 
Gillett  supports  this  aiqtroach,  proposing 
that  "fixed  position"  should  refer  to 
spots  designated  to  air  at  specific  times 
on  specific  days,  and  "non-preemptible" 
should  refer  to  spots  designated  to  air  in 
a  particular  time  period  or  on  particular 
days  that  cannot  be  preempted  for  any 
reason  by  any  other  spot  except  for  a 
fixed  position  spoL**°  Fox  contends 
that  "non-preemptible"  means  that  the 
spot  may  not  be  deleted  by  the 
broadcaster  once  scheduled,  but  that  the 
station  has  flexibility  in  placing  the  spot 
within  the  same  time  period  or  daypart 
specified  by  the  advertiser."* 

75.  Decision.  Consistent  with  our 
decision  to  give  Ucensees  greater 
discretion  in  establishing  different 
classes  of  immediately  preemptible  and 
preemptible  with  notice  time,  we 
conclude  that  stations  may  treat  non- 
preemptible  and  fixed  position  as 
distinct  classes  of  time,  provided  that 
they  articulate  clearly  the  differences 
between  such  classes,  fully  disclose 
them  to  candidates,  and  make  them 
available  to  political  candidates  in 
compliance  with  the  lowest  unit  charge 
requirements. 


'**  We  note  that  nothing  herein  change*  our 
current  policy  that  run-of-achedule  time  i*  a 
•eparate  class  of  time  that  give*  broadoasler* 
maxiQium  acheduling  diacretioD  in  that  the 
broadcaster  i*  merely  re<|uired  to  place  the  ad* 
purchased  so  that  the  advertisers'  overall  rating 
point  objective  is  met.  We  note,  however,  that  as  in 
the  case  of  any  other  class  of  time  offered  by  a 
licensee  to  commercial  advertisers,  information 
regarding  run-of-schedule  time  must  be  disclosed 
and  the  class  must  be  made  available  to  candidates. 

'"  NPRM,  6  FCX:  Red  at  n.63. 

'••  Gillett  comments  at  1 3. 

■*■  Fox  Reply  at  5. 


76.  Candidate-Only  Class  of  Time.  In 
our  1988  Public  Notice,  we  recognized 
that  "non-preemptible  'fixed  rate'  spots 
are  fiequently  ofifoed  to  poUtical 
candidates  only."  '"  We  noted  that 
rates  for  non-preemptible  time  are 
t3rpically  higher  than  preemptible  rates 
because  diey  carry  a  guarantee  of  airing 
at  a  particular  time,  and  further 
recognized  that  because  of  this 
guarantee,  candidates  "often  choose  to 
pay  the  higher  non-preemptible 

rate."  >"  In  its  "Questions  and 
Answers"  released  following  the  1990 
political  programming  audit,  the  Mass 
Media  Bureau  informed  licensees  that 
broadcasters  "can  charge  candidates  a 
premium  for  a  non-preemptible  class  of 
time,  only  if  such  a  higher  priced  class  of 
time  is  also  made  available  to 
commercial  advertisers."  "*  It  stated 
further  that  a  station  carmot  create  a 
special  class  of  non-preemptible  time 
that  it  knows  only  candidates  will 
purchase  while  at  the  same  time  offering 
a  less  expensive  "preemptible"  class  to 
commercial  advertisers  that  in  reality 
offers  virtually  the  same  benefits  as  the 
higher  priced  class  of  time.'  *' 

77.  Issues  and  Comments.  The  NPRM 
sought  comment  on  our  existing  policies 
concerning  the  creation  of  candidate- 
only  classes  of  time.  In  response,  many 
parties  argued  that  stations  should  be 
able  to  sell  a  special  class  of  fixed  or 
non-preemptible  time  to  candidates, 
regardless  of  whether  any  commercial 
advertisers  choose  to  purchase  such 
time."*  Most  complained  that  such  a 
practice  was  cleariy  condoned  by  the 
1988  Public  Notice,  and  that  the  1990 
Questions  and  Answers'  prohibition  of 
such  a  practice  was  a  radical  departure 
fit)m  precedent  that  should  be 
reversed."*  These  commenters  also 
contend  that  broadcasters  should  be 
able  to  create  a  special  class  of  time  to 
deal  with  the  candidates'  special  needs 
and  that  any  concern  about  higher  rates 
can  be  dealt  with  through  adequate 
disclosure  requirements."*  Such  a  rate 


>■'  1968  Public  Notice.  4  FCC  Red  3823.  3824 
(t9B8). 

'**  Qneations  and  Answers  Relatfi}g  to  Political 
Programming  Law.  SB  RR  2d  113  (1990). 

"•  Id 

'*•  See  generally,  comment*  of  CBS  at  7; 
Shamrock  at  5;  NBC  at  32;  Cox  at  21.  MPC  agree* 
that  the  law  permit*  broadcasters  to  structure  both 
preemptible  and  non-preemptible  dasaes  of  time  for 
candidates.  MPC  comments  at  4. 

>*'  Comments  of  CBS  at  7-8;  Shamrock  at  5;  Cox 
at  21:  Paducah  Newspaper*  at  5. 

•»•  See.  e.g..  comments  of  NBC  at  32.  NBC  further 
notes  that  the  1990  Questiuns  and  Answer*  released 
by  the  Biu^au  appeared  to  create  a  per  se 
prohibition  against  selling  fixed  time  to  candidate* 
if  a  licensee  has  not  sold  fixed  time  to  any 
commercial  advertiser.  By  contrast.  NBC  claini.  the 


is  justified,  they  say.  because 
"candidates'  demand  for  certainty  in  die 
scheduling  and  broadcast  of  their 
political  advertising  messages  is 
relatively  inelastic."  "* 

7S.  Kahn  and  fablonski  argue, 
however,  that  if  a  broadcaster  has  not 
actually  sold  fixed  time  to  commercial 
advectisers,  there  is  no  objective  method 
for  determining  a  fixed  LUC**"  They 
contend  that  "approving  a  fixed  political 
rate  would  be  tantamount  to  granting 
the  industry  a  license  to 
overcharge."  '** 

79.  CBS  suggests  that,  if  the 
Commission  prohibits  sales  of  non- 
preemptible  time  to  candidates  unless 
the  licensee  has  also  made  bona  fide 
efforts  to  sell  such  time  to  commercial 
advertisers,  an  offer  of  non-preemptible 
time  to  commercial  advertisers  should 
be  presumed  to  be  bona  fide  so  long  as 
it  is  included  on  the  commerical  rate 
card,  even  if  no  commercial  advertiser 
buys  it.***  Kahn  and  Jablonski 
acknowledge  that  "if  a  record  of  good 
faith  efforts  to  comply  existed,  this 
concept  [creation  of  a  special  class  of 
fixed  time  at  a  discount  rate  for 
candidates]  might  merit 
consideration."  •*» 

80.  Decision.  The  Commission  will 
continue  to  prohibit  the  creation  of  a 
special,  premium-priced  class  of  time 
that  is  sold  only  to  candidates.  While 
we  recognize  that  candidates  often  seek 
to  purchase  fixed  or  non-preemptible 
spots  because  they  are  more  suited  to 
candidates'  needs,  we  are  concerned 
that  allowing  stations  to  create  a  special 
class  of  time  sold  only  to  candidates 
would  lead  to  abuse.  We  will  however, 
permit  stations  to  sell  to  candidates 
premium-priced  fixed  ornon- 
preemptible  time  if  (1)  such  a  higher 
priced  class  of  time  is  made  available  on 
a  bona  fide  basis  to  both  candidates  and 
commercial  advertisers,  and  (2)  no 
lower-priced  class  of  time  (i.e.,  a 
preemptible  class)  sold  to  commercial 
advertisers  is  functionally  equivalent  to 
the  non-preemptible  class. 


NPRM  appear*  to  indicate  that  the  Comraiasion 
would  replace  such  a  per  te  prohibibon  with  a  case- 
by-case  analysis  to  determine  whether  a  station  ha* 
•old  what  is  actually  "fixed"  time  to  a  commercial 
advertiser  urtder  a  "preemptible"  label  finding  a 
violation  if  the  same  opportunity  was  not  made 
available  to  candidate*.  NBC  comments  at  36.  NBC 
states  that  such  a  refinement  of  the  prior  policy  that 
permitted  the  sale  of  fixed  time  to  candidates  only 
i*  appropriate  and  would  be  oonsi*tenl  with  the 
requirement*  of  Section  31S(b|.  Id.  at  38. 

■"NCABReplyatlS. 

■*"  Kahn  and  Jablonski  comment*  at  10. 

'♦'W.atll. 

■**  CBS  commenu  at  10. 

'**  Kahn  and  jablonski  comment*  at  S. 
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81.  The  Commission  will  view  a 
preemptible  class  as  functionally  the 
same  as  a  non-preemptible  class  if.  due 
to  the  station's  own  priorities  against 
preemption  or  other  discount  privileges, 
a  commercial  advertiser  is,  in  practice, 
assured  of  not  being  preempted  while 
paying  a  lower  preemptible  rate.  The 
Commission  will  not  require  that 
commercial  advertisers  actually 
purchase  a  non-preemptible  or  fixed 
class:  rather,  to  be  considered  bona  fide. 
the  class  must  be  offered  to  commercial 
advertisers  and  must  legitimately  be 
available  to  them.'**  j 

D.  Weekly  Rotations  ' 

82.  Issiie  and  Comments.  In  the  NPRM, 
we  noted  that  stations  increasingly  sell 
preemptible  time  to  advertisers  in 
weekly  rotations.'**  Under  this  system, 
an  advertiser  purchases  one  or  more 
preemptible  spots  to  run  over  the  course 
of  the  week  during  pre-determined 
dayparts.  The  specific  time  and  day  that 
each  spot  airs  is  determined  by  the 
station;  the  only  constraint  is  that  each 
of  the  advertiser's  spots  must  run  during 
the  chosen  dayparts.  As  stated  in  the 
NPRM.  the  lowest  unit  charge  for 
preemptible  time  sold  by  stations  using 
weekly  rotations  is  the  lowest  price  that 
any  advertiser  paid  in  a  particular 
rotation  during  a  particular  week. 

83.  Most  commenters  agree  that  LUC 
rates  should  be  permitted  to  fluctuate 
vveek  to  week  if  time  is  sold  in  weekly 
rotations,  with  some  commenters  stating 
that  the  LUC  may  vary  even  more 
often.'*^  For  example.  Fox  observes 
that,  for  prime  time,  rates  may  vary  on  a 
daily  or  even  per-program  basis.'*^ 
Thus,  the  LUC  for  each  class  of  service 
could  be  determined  on  a  daily, 
program-by-program  basis.'**  Similarly, 
CBS  observes  that  the  LUC  may  vary 
program  to  program  in  the  same  time 
spot  in  a  given  week,  week  to  week 
within  a  given  program,  and  week  to 
week  for  weekly  rotations.'** 


'**  Nothing  in  this  decision  precludes  a  station 
from  offering  a  non-preemptible,  canUidste-only 
class  of  lime  at  a  discount  to  political  advertisers. 
Nothing  in  the  statute  or  its  legislative  history 
prohibits  such  a  sales  practice  which  would,  in 
effect,  confer  a  greater  benefit  upon  candidates  than 
that  afforded  to  the  stations  most-favored 
advertiser. 

Hi  Weekly  rotations  connote  time  which  can  run 
anytime  Monday  through  Friday  during  a  particular 
program,  dayparl  or  time  period  at  the  station's 
discretion  (e.^..  spot  will  run  during  Jeopardy.  7  to 
7;30.  at  some  point  Monday  to  Friday). 

'*•  See  e.g..  Shamrock  comments  at  18:  AFB  at  37: 
NAB  at  17. 

'*'  Fox  comments  at  7-8. 

'*•  Fox  Reply  at  13. 

'«•  CBS  comments  at  12. 


84.  ABC  asks  the  Commission  to 
clarify  that  different  time  blocks  offered 
in  weekly  rotation  plans  are  different 
"periods"  for  LUC  purposes,  whether  or 
not  they  overlap.  For  example,  a  9  a.m. 
to  4  p.m.  rotation  is  not  the  same  as  3 
p.m.  to  4  p.m.  ABC  at  14.  Similarly.  CBS 
contends  that  "Geraldo."  Monday- 
Friday  is  one  class,  while  Monday.  8 
p.m.  to  10:30  p.m.  (during  which  Geraldo 
may  be  aired)  is  a  separate  class.'*" 
Fox  agrees,  stating  that  Tuesday.  12  p.m. 
to  5  p.m.,  Tuesday.  4  p.m.  to  5  p.m.  and 
Monday-Friday.  4  p.m.  to  5  p.m.  are  all 
separate  rotations  and  should  be  treated 
as  separate  classes  because  they  offer 
the  station  different  degrees  of 
scheduling  flexibility.'*' 

85.  Decision.  The  Commission  will 
continue  its  policy  of  permitting  stations 
to  calculate  the  lowest  unit  charge  on  a 
weekly  basis  in  connection  with  the  sale 
of  weekly  rotations.  This  policy 
recognizes  the  fact  that  many  stations 
sell  preemptible  time  on  a  weekly  basis 
and  that  the  lowest  price  paid  by  any 
advertiser  may  vary  from  week  to  week. 
Stations,  however,  must  verify  that  the 
lowest  unit  charge  is  the  lowest  price 
paid  by  any  advertiser  during  a  given 
period  in  the  relevant  week,  including 
those  commercial  advertisers  or  other 
political  candidates  whose  spots 
appeared  in  the  relevant  week  but  who 
may  have  contracts  that  are  in  effect 
over  the  course  of  several  weekly 
rotations. 

86.  In  addition,  the  Commission  will 
continue  to  recognize  that  distinctly 
different  rotations  constitute  separate 
periods  of  time  for  purposes  of 
calculating  lowest  unit  charge, 
regardless  of  whether  or  not  they 
overiap.  Distinctly  different  rotations 
are  rotations  that  have  meaningful 
differences  in  value  to  an  advertiser.  For 
example,  a  radio  drive-time  rotation  of  6 
a.m.  to  9  a.m.  is  a  distinctly  different 
rotation  from  a  6  a.m.  to  3  p.m.  rotation 
because  of  the  high  possibility  that  the 
advertiser's  spot  will  run  in  the  less 
valuable  10  a.m.  to  3  p.m.  time  period.  If. 
however,  the  second  and  less  expensive 
rotation  is  6  a.m.  to  10  a.m.,  the  rotations 
would  not  be  considered  distinctly 
different  because  of  the  small  likelihood 
that  the  spot  will  air  outside  of  the  prime 
time  drive  period  of  6  a.m.  to  9  a.m. 

87.  In  a  similar  vein,  we  will  also 
continue  our  policy  of  recognizing  that 
prime-time  programs  can  differ  in  value 
on  a  program-by-program  basis.  Where 
such  differences  are  reflected  in  a 
station's  sales  practices,  we  will  allow 
the  station  to  treat  each  prime-time 


UMI 


program  as  a  separate  rotation  or  time 

period  for  purposes  of  calculating  the 

lowest  unit  charge. 

E.  Increase  in  Rates  During  Election 

Period 

88.  Issue  and  Comments.  Current 
Commission  policy  provides  that 
stations  may  not  increase  rates  for       ^ 
candidate  advertising  during  the 
election  period  except  for  ordinary 
business  practices,  such  as  rate  changes 
when  new  audience  ratings  are 
published,  or  seasonal  changes,  such  as 
the  start  of  a  new  schedule.  As 
discussed  in  the  preceding  section. 
Commission  policy  also  recognizes  that, 
in  some  circumstances,  rates  for  spots 
may  vary  from  week  to  week,  or  even 
program  to  program. 

89.  The  majority  of  commenters 
support  retention  of  these  Commission 
policies.  MFC.  however,  asserts  that 
major  advertisers  such  as  McDonald's, 
Procter  &  Gamble,  Pepsi,  and  Bristol- 
Myers  do  not  pay  different  rates  for  the 
same  daypart  or  programs  in  different 
weeks:  they  get  the  same  low  rate  . 
because  they  are  buying  in  volume.*** 
Thus,  MFC  claims,  candidate  rates 
should  not  vary  weekly.  Kahn  and 
Jablonski  state  that  if  licensees  lock  in 
rates  for  their  most-favored  commercial 
advertiser  that  do  not  vary  weekly,  then 
they  should  not  be  permitted  to  raise 
rates  over  the  course  of  the  election 
period  for  candidates.**'  These 
commenters  add  that  licensees  also 
should  be  required  to  allow  candidates 
to  place  advance  orders  where  the 
station's  most-favored  advertiser  is 
entitled  to  do  the  same.  *  »♦ 

90.  Decision.  The  Commission  will 
continue  its  policy  of  not  permitting  rate 
increases  during  election  periods  except 
in  circumstances  governed  by"ordinary 
business  practices,"  which  we  have 
defined  in  the  past  to  include  changes  in 
audience  ratings,  seasonal  program 
changes,  and.  for  stations  that  sell  time 
on  weekly  rotations,  rate  changes  on  a 
weekly  basis.  We  also  will  continue  to 
follow  our  current  policy  that  candidates 
who  contract  to  purchase  time  after  the 
effective  date  of  such  a  rate  increase  are 
entitled  to  the  lower  rates  charged  to 
other  advertisers  (commercial  or 
political)  who  contracted  for  time  before 
the  rate  increase  so  long  as  the  spots  are 
of  the  same  class  and  amount  of  time.  If. 
for  example,  a  station  has  a  long-term 
contract  with  a  commercial  advertiser 
that  is  less  than  the  lowest  rate  sold  on 
a  weekly  basis  for  a  particular  week,  the 


'"W.  atll. 

'"  Fox  comments  a(  7. 


'"  MPG  comments  at  4. 

■"  Kahn  and  Jablonski  comments  at  13. 

i»«  Id  at  14. 


Federal  Register  /  Vol.  57.  No.  2  /  Friday.  January  3,  1992  /  Kules  and  Regulationg 2(0 


long-term  contract  rate  is  the  lowest  unit 
charge  for  those  weeks  in  whidi  spots 
are  aired  for  the  same  class  and  amount 
of  time.  In  addition,  as  the  commenters 
note,  stations  may  have  different  rates 
for  various  days  and  programs  during 
prime  time  •*».  or,  indeed,  for  any 
program  based  on  audience  ratings.  As 
discussed  above,  if  different  programs 
have  different  rates,  the  lowest  unit 
charge  can  change  program-by-program. 

F.  Calculation  of  Rebates 

91.  Issue  and  Comments.  The  NPRM 
recognized  that  candidates  may  be 
entitled  to  rebates  where  they  pay  more 
than  the  lowest  unit  charge  for  a  given 
class  of  time.*'*  When  addressing  the 
issue  of  refunds,  some  commenters  state 
that  licensees  should  be  required  to 
review  their  program  logs  weekly  to 
determine  whether  rebates  are  required, 
giving  such  rebates  or  credits 
promptly. »»'  National  Media 
emphasizes  that  the  timeliness  of 
rebates  is  critical  to  candidates,  and 
suggests  that  the  FCC  should  set 
guidelines  on  when  rebates  must  be 
calculated.  In  particular,  it  recommends 
that  notifications  should  be  sent  to 
candidates  every  Tuesday  or 
Wednesday  following  air  dates.  * " 

92.  Decision.  The  Commission 
recognizes  that  timely  rebates  are 
crucial  to  candidates,  who  need  to  use 
all  available  funds  to  continue  their 
campaigns.  We  accordingly  will 
henceforth  require  that  stations  review 
their  program  logs  periodically  during 
the  election  period  to  determine  whether 
rebates  are  required,  and  issue  any  such 
rebates  or  credits  promptly.  Although 
we  will  not  mandate  a  weekly  review  or 
designate  specific  days  for  the  Ucensee 
to  review  its  logs,  we  expect  that 
licensees  will  conduct  periodic  audits  on 
a  timely  basis,  making  every  effort  to 
afford  necessary  rebates  or  credits 
before  the  election  when  possible.  Thus, 
recognizing  candidates'  need  to 
maximize  their  immediate  campaign 
funds,  stations  will  be  expected  to 
provide  rebates  on  a  more  expeditious 
basis  as  the  election  day  approaches. 

C.  Package  Plans 

93.  Issue  and  Comments.  Many  of  the 
commenters  express  confusion  about 


■*•  See  1988  Public  Notice.  4  FCC  Red  at  3824. 

'••  While  this  Report  and  Order  provides  stations 
with  more  discretion  with  respect  to  deRning 
different  classes  of  immediately  preemptible  and 
preemptibie-with-notice  time  (see  paras.  68-71, 
aupro-].  we  note  that  stations  are  still  required  to 
provide  rebates  to  candidates  where  they  pay  more 
than  the  lowest  unit  charge  for  a  given  class  of  time. 

*"  See  e^..  Shamrock  comments  at  18.  AFB  at  37, 
NAB  at  17. 

■*■  National  Media  comments  at  a 


treatment  of  package  plans  *'*  and  ask 
the  Commission  to  clarify  its  policy  that 
individually  negotiated  packages  must 
be  included  in  a  station's  calculation  of 
lowest  unit  charge.  Commenters 
interpret  the  1990  Audit  Report  as  now 
concluding  that  all  individually 
negotiated  package  plans  are  simply 
volume  discoiuts  that  must  be  factored 
into  the  LUC  for  each  segment  of  the 
package,  whereas  "special  discount 
rates"  or  "special  package  plans" 
offered  to  all  commercial  advertisers 
constitute  a  separate  class  of  time.***> 
Many  commenters  argue  that  candidates 
should  not  be  permitted  to  cherry-pick 
the  most  favorable  rates  from  package 
plans  without  buying  the  entire  package. 
For  example,  Fox  contends  that,  while 
all  package  plans  should  be  offered  to 
candidates,  each  should  be  treated  as  a 
separate  class  of  time,  even  if  tailored 
for  particular  advertisers.  It  also  asks 
the  Commission  to  clarify  that 
candidates  must  buy  comparable 
combinations  of  dayparts  to  obtain 
package  plan  rates."*  AFB  argues  that 
treating  package  plans  as  mere  volume 
discounts  is  particularly  unfair  when 
applied  to  the  value  of  spots  in  sports 
packages,  because  some  games  are  more 
valuable  than  others.***  It  claims  that 
sports  packages  should  be  special 
package  plans  constituting  a  separate 
class  of  time,  not  mere  volume 
discounts;  at  a  minimum,  the  licensee 
should  have  discretion  to  assign  a 
separate  value  to  each  game  for  LUC 
purposes  so  long  as  the  total  value  for 
all  games  does  not  exceed  the  price  of 
the  package. 

94.  Cox  raises  some  package  plan 
issues  peculiar  to  cable  systems.  Cable 
package  plans  often  involve  spots  on 
different  cable  channels  that  have' 
different  values.  Cox  asks  the 
Commission  to  define  cable  "package 
plans"  as  established  combinations  of 
spots,  announcements,  channels  and 
program  sponsorships  that  constitute  a 
separate  class  of  time,  and  to  state  that 
a  candidate  must  purchase  a 
proportionate  number  of  spots  on  all 
channels  to  qualify  for  the  LUC  package 
rate — candidates  should  not  be 
permitted  to  dissect  a  package  and 
establish  a  LUC  for  each  channel 
separately.*** 


'  '*  As  used  herein,  package  plans  are  established 
combinations  of  spots  offered  at  a  given  price, 
which  are  generally  available  to  all  advertisers. 

■*°  Koteen  and  .Naftalin  comments  at  21. 

'*'  Fox  comments  at  9. 

>•*  AFB  commenU  at  31. 

'**  Cox  comments  at  23.  > 


95.  Decision.  Based  on  a  reevaluation 
of  the  statutory  lowest  unit  charge 
requirements,  we  will  discontinue  our 
policy  of  permitting  stations  to  treat 
"packages"  as  a  separate  class  of 
time.***  We  will  now  require  stations  to 
include  in  their  LUC  calculations  all 
rates  offered  to  commercial  advertisers 
in  packages.  This  policy  will  apply  to  all 
packages,  whether  individually 
negotiated  or  generally  available  to 
every  advertiser.  Thus,  stations  must 
include  rates  found  in  any  packages 
when  computing  or  disclosing  to 
candidates  the  lowest  unit  charge  for 
any  request  for  a  class  and  length  of 
time  in  the  same  time  period. 

96.  The  statutory  language  of  Section 
315(b]  expressly  entitles  candidates  to 
the  lowest  unit  charge  for  the  same  class 
and  amount  of  time  for  the  same  period. 
It  is  well  established  that,  through  this 
language,  Congress  intended  for 
candidates  to  receive  the  benefits  of 
rates  without  having  to  purchase  in  bulk 
or  over  extended  periods  of  time.**' 
Since  packages  are,  in  effect,  volume 
discounts,  we  conclude  that  candidates 
will  no  longer  have  to  buy  an  entire 
package  or  a  proportionate  package  in 
order  to  derive  the  benefits  of  rates 
found  in  packages.  In  addition,  today's 
sales  practices  regularly  involve  the  sale 
of  commercial  time  in  individually 
negotiated  packages.  Because  most- 
favored  advertisers  are  usually  those 
advertisers  who  individually  negotiate 
packages  on  a  monthly,  quarterly,  and 
sometimes  yearly  basis,  it  would 
frustrate  the  intent  of  the  statute  to 
exclude  rates  offered  in  those  packages 
from  LUC  calculations. 

97.  The  Commission,  however,  will 
continue  to  rely  on  the  reasonable  good 
faith  judgment  of  the  station  as  to  the 
value  of  a  particular  spot  in  a  package. 
For  example,  if  a  station  has  a  sports 
package  which  includes  several  games 
at  a  single  package  price,  then  the  per- 
game  rate  for  lowest  unit  charge 
purposes  is  the  total  package  price 
divided  by  the  number  of  games.  If, 
however,  each  game  in  a  package  is 
priced  separately  in  the  contracts  with 
commercial  advertisers,  then  the 
specified  contract  price  will  be  the  value 
of  a  spot  in  that  game.  A  package  rate 
may  or  may  not  be  the  lowest  unit 
charge  for  a  specific  time  period, 
depending  on  the  price  of  other  spots 
sold  in  the  time  period.  A  candidate  is 


'•«  Political  Primer,  68  FCC  2d  2208.  2276-77 
(1078):  Political  Primer.  100  FCC  2d  1476. 1515  (1964). 

■*•  See  Sen.  Rep.  No.  96. 92d  Cong..  1st  Sess. 
(1971).  . 
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entitled  to  the  lowest  rate  sold  during 
the  time  period. ••• 

98.  We  believe  that  this  policy  will 
simplify  the  calculation  of  lowest  unit 
charge  and  will  also  simplify  the 
disclosure  process.  Individual  package 
terms  will  not  have  to  be  disclosed  to 
candidates  as  long  as  the  rates 
contained  in  those  packages  have  been 
included  in  the  station's  calculation  of 
the  lowest  unit  charge  for  each  program 
or  daypart. 

H.  Merchandising  Incentives  and  Bonus 
Spots 

99.  Issues  and  Comments.  Numerous 
commenters  contfend  that  while 
noncash  promotional  incentives  **' 
such  as  bumper  stickers,  mailings, 
displays,  tickets,  or  trips  won  for 
achieving  certain  volume  levels  should 
be  offered  to  candidates  and 
commercial  advertisers  on  the  same 
terms  and  conditions,  they  should  not  be 
factored  into  LUC  calculations  because 
they  are  either  too  difficult  to  value  or 
only  add  a  de  minimis  value.  ••• 
National  media  agrees  that  the  use  of 
billboards  '**  and  merchandising 
incentives  such  as  trips  and  tickets 
should  be  excluded  from  LUC 
calculations,  but  contends  that  bonus 
spots  of  3Q  seconds  or  longer  should  be 
factored  fflto  the  LUC  calculation."** 

100.  Kahn  and  Jablonski  contend  that 
there  is  no  authority  to  exclude 
contingent  bonuses  '■"  from  LUC 
calculations,  and  argue  that  if  the 
Commission  allows  stations  to  disregard 
contingent  bonuses  that  vest  after  the 
election,  then  "stations  would  simply       ^ 
time  such  contingencies  to  occur  after 
the  election"  so  they  could  avoid  lower 


■  ••  We  alto  reiterate  that  make  goods, 
preemption  priorities,  and  other  factors  that  add 
value  to  spots,  may  be  associated  with  packages 
and  will  affect  the  lowest  unit  charge  calculation. 
See  para.  Bl.  supra. 

■*''  Also  known  as  advertiser  incentive 
arrangements,  these  are  products  or  other  rewards 
given  to  advertisers  who  spend  a  certain  minimum 
amount  on  advertising.  They  are  often  utilized  to 
encourage  advertisers  to  purchase  time  from  a 
slatioa 

'  •*  See  generally,  comments  of  Koteen  and 
Naftalin  at  47-48:  INTV  at  14-15.  Kahn  and 
jablonski  respond  that  excluding  noncash 
Incentives  from  LUC  calculations  would  ensure 
their  widespread  use  in  the  future  so  as  to  "subvert" 
the  Coramunications  Act.  Kahn  and  Jablonski  Reply 
at  11, 

■**  Billboards  are  groups  of  short  promotional 
announcements  (10  seconds  or  less)  listing  the 
sponsors  of  advertising  for  a  particular  daypart  or 
progrsm. 

"0  National  media  comments  at  7. 

■^'  Contingent  bonuses  are  bonus  spots  provided 
when  a  promised  audience  is  underdelivered.  for 
example,  where  only  4000  houMholda  of  a  promised 
7S00  are  reached  by  the  punhMcd  schedule, 
requiring  additional  "contingent  bonuse*"  to  meet 
the  promiMd  goai 


LUCs."*  Kahn  and  Jablonski  also  argue 
that  all  free  spots  or  bonus  spots  of  any 
kind  should  be  factored  into  LUC 
calculations  because  stations  use  bonus 
spots  to  avoid  the  required  candidate 
discounts.'^* 

101.  Decision.  The  Commission  agrees 
with  the  commenters'  assertion  that 
noncash  promotional  incentives  should 
not  be  included  in  calculations  of  lowest 
unit  charge.  Inclusion  of  such  items  is 
confusing,  burdensome  to  broadcasters 
and  appears  not  to  offer  candidates 
significant  benefits  on  a  per-spot  basis. 
Moreover,  inclusion  of  these  items  is  not 
required  in  order  to  place  candidates  on 
a  par  with  the  most-favored  advertisers. 
Rather,  stations  need  merely  to  offer  all 
noncash  merchandise  to  political 
advertiser  on  the  same  basis  as 
commercial  advertisers.  Therefore,  the 
Commission  will  not  require  such 
promotional  materials  as  mugs,  bumper 
stickers,  and  trips  to  be  included  in  the 
calculation  of  lowest  unit  charge. 

102.  Bonus  spots  will,  however,  be 
factored  into  LUC  calculations,  as  the 
value  of  such  spots  is  readilv 
ascertainable.  We  believe,  for  example, 
that  a  reasonable  way  of  caltailating  the 
value  of  bonus  spots  for  purposes  of 
determining  the  LUC  would  be  to 
compute  an  "average  cost,"  reached  by 
dividing  the  total  cost  of  the  spots  by  the 
number  of  spots,  including  bonus  spots, 
sold. 

/.  Fire  Sale 

103.  Issue  and  Comments.  The  NPRM 
asked  for  comment  on  the  Commission's 
"fire  sale"  policy,  which  provides  that  a 
discount  on  time  afforded  to  a  last- 
minute  buyer  establishes  the  lowest  unit 
charge  for  its  particular  class  of  time 
throughout  the  election  period.  NAB 
contends  that  the  fire  sale  policy  should 
be  abolished  because  it  is  unreasonable 
to  force  stations  to  apply  a  price  given 
to  liquidate  perishable  inventory  to  an 
entire  campaign  period.*'*  CBS  argues 
that  a  last  minute  discount  should  not 
establish  the  LUC  for  an  entire  election 
period,  but  tfiat  a  last  minute  discount 
should  not  establish  the  LUC  for  an 
entire  election  period,  but  that  a  fire  sale 
should  establish  the  LUC  only  for  the 
week,  program  or  daypart  (whatever  the 
LUC  fluctuation  period  is)  in  which  the 
fire  sale  advertisements  airs. »'•  Pulitzer 
contends  that  candidates  should  be 
offered  fire  sale  inventory  on  the  same 
terms  as  commercial  advertisers,  but 
that  they  should  only  apply  to  a  specific 


time  period,  such  as  weekend  or  special 
sporting  event,  for  LUC  purposes."* 

104.  Group  W  states  that  the  fire  sale 
policy  should  be  retained  because  it  is  a 
"bright  line  test  that  is  simple  to 

use."  "'  Kahn  and  Jablonski  argue  that 
"abolition  of  this  doctrine  would  mean 
that  stations  would  consider  all  spots 
sold  below  their  artificially  inflated 
political  rate  as  'fire  sale'  spots."  "• 

105.  Decision.  The  Commission  will 
modify  its  interpretation  of  its  "fire  sale" 
policy.  There  has  been  considerable 
confusion  with  respect  to  how  the  sale 
of  available  inventory  at  the  last  minute 
affected  the  LUC  When  the  fire  sale 
policy  was  first  adopted  in  1972,  many, 
if  not  most,  spots  were  sold  on  a  non 
preemptible  basis.  As  sales  practices 
have  evolved,  however,  the  last-minute 
sale  of  available  inventory  has  included 
preemptible  time,  which  may  be  offered 
at  different  rates  in  relationship  to 
supply  and  demand.  Thus,  applying  the 
original  fire  sale  policy  results  in  a  last- 
minute  sale  of  preemptible  time, 
changing  the  LUC  for  the  entire 
statutory  period  even  though  higher 
rates  in  the  weeks  preceding  the  fire 
sale  may  have  been  fully  justified  by 
demand. 

106.  To  correct  this  inequity,  the 
Commission  will  now  treat  the  sale  of 
all  available  inventory  at  the  last  minute 
as  affecting  all  classes  of  time,  but  only 
during  the  particular  time  period 
(daypart  or  program)  in  which  the  "fire 
sale"  spots  are  broadcast.  When  a 
station  faces  the  extraordinary  situation 
of  conducting  a  fire  sale  to  dispose  of 
excess  inventory,  it  is  not  accurate  to 
treat  such  sales  as  affecting  only  one 
class  of  time.  The  effect  of  a  fire  sale  is 
to  eliminate  class  distinctions.  All  sales 
on  a  "fire  sale"  basis  are.  in  essence, 

'sales  of  non-preemptible  time.  In  such 
instances,  in  order  to  comply  with  the 
intent  of  Section  315(b).  we  believe  that 
the  fire  sale  rate  should  be  considered 
the  LUC  for  all  classes  of  time  sold,  but 
only  during  the  time  period  in  which  the 
fire  sale  actually  occurs,  i.e..  a  daypart. 
program,  day,  etc."'       . 


"*  Kahn  and  (ablonakl  Reply  at  14. 

"»W.atl5. 

"«  NAB  comments  at  17. 

"*  CBS  comnienu  at  12. 


"*  Pulitzer  comments  at  10-11. 

■ "  Group  W  comments  at  14. 

"*  Kahn  and  [ablonski  Reply  at  11. 

"*  For  example,  if  a  station  finds  that  it  has 
excess  inventory  daring  a  particular  program  or 
daypart  and  offer*  to  sell  those  spoU  lo  any 
commercial  advertiser  for  a  tignificant  discount— a 
"fire  tale"— it  is  dear  that  any  coounetcial 
adveitiaer  purchasing  thoac  spots  will  receiv* 
esMntially  non— preemptitile  time  regardless  of 
what  would  nonnally  run  in  that  program  of 
daypart  Thus,  any  candidate  who  purchased  ttma 
during  that  tana  pro^m  or  daypart  muat  receive 
the  fire  tale  rate  regudlets  of  the  das*  of  time  the 
candidate  originally  pvdiaMd. 
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107.  This  approach  is  fully  consistent 
with  our  policy  that  rates  may  change 
on  a  weekly  basis  in  response  to 
demand  and  our  similar  policy  that  rates 
for  preemptible  time,  which  may  also 
fluctuate  in  response  to  demand,  may  be 
treated  as  separate  classes  of  time.  The 
fire  sale  rate  must,  of  course,  be  made 
available  to  candidates.  The  availability 
of  'fire  sale'  spots  also  must  be  fully 
disclosed  to  candidates.  Moreover,  in 
response  to  the  concerns  of  some  of  the 
commenters,  we  see  little  danger  that 
abuses  will  occur  if  we  adopt  this 
policy.  To  the  extent  candidates  have 
purchased  time  during  the  same  time 
period  in  which  the  fire  sale  occurs,  they 
will — to  their  benefit — ^be  equally 
entitled  to  the  fire  sale  rate.  Further,  if 
examination  of  a  licensee's  records 
revealed  a  pattern  indicating  that  fire 
sale  rates  were  afforded  repeatedly  only 
to  particular  advertisers,  we  would  be 
alerted  to  the  possibility  of  abuse. 

/.  Timely  Make  Goods 

108.  Issue  and  Comments.  The  NPRM 
asked  for  comment  on  the  Commission's 
policy  that  a  station  must  o^er 
candidates  make  goods  on  a  timely 
basis  if  it  would  so  treat  its  most- 
favored  advertiser.  The  Mass  Media 
Bureau  has  also  stated  that  timely  make 
goods  must  be  offered  to  candidates  if 
they  were  ever  offered  to  even  one 
commercial  advertiser.  Numerous 
commenters  contend,  however,  that  it  is 
unreasonable  to  require  broadcasters  to 
guarantee  that  preempted  candidate 
spots  will  be  made  good  prior  to  the 
election  if  the  station  has  ever 
guaranteed  a  make  good  on  a  time- 
sensitive  basis  to  a  commercial 
advertiser. '*°  These  commenters  argue 
that  such  a  requirement  effectively 
confers  non-preemptible  status  upon  all 
spots  purchased  by  candidates  without 
regard  to  the  normal  preemptibility  of 
the  spot,  thus  giving  them  better 
treatment  than  even  the  station's  most- 
favored  commercial  advertiser."* 
Rather  than  mandating  an  absolute 
guarantee,  they  claim,  the  Commission 
should  require  broadcasters  to  employ  a 
"best  efforts"  policy,  based  upon 
available  inventory,  to  air  the  make 
good  prior  to  the  election.'** 

109.  Cox  and  NAB  contend  that 
stations  should  be  able  to  place 
limitations  on  pre-election  make  goods 
and  should  only  be  required  to  air  any 


such  make  goods  if  they  have  provided 
similar  time-sensitive  make  goods  to 
commercial  advertisers  within  a 
specified  period  of  time  preceding  the 
relevant  campaign  period.*"*  Outlet 
suggests  that  stations  be  permitted  to 
provide  make  goods  on  a  run  of 
schedule  basis,  with  the  candidate  given 
the  opportunity  to  accept  or  reject  the 
proffered  make  good.*** 

110.  National  Media  argues  that 
stations  should  be  required  to  make 
good  political  spots  within  the  planned 
air  dates  or  the  following  week.***  In 
response  to  the  commenter's  "best 
efforts"  suggestion,  Kahn  and  Jablonski 
argue  that  such  a  make  good  policy 
would  have  the  same  effect  as  no  make 
good  policy,  and  is  "contrary  to  the 
Act."  **• 

111.  Decision.  We  continue  to  believe 
that  licensees  who  offer  timely  make 
goods  to  commercial  advertisers  must 
also  offer  timely  make  goods  to  political 
candidates  before  election  day.  This 
policy  comports  with  Congress'  intent  to 
place  candidates  on  par  with  a  station's 
most-favored  commercial  advertiser. 
Time-sensitive  make  goods  are  a 
discount  privilege  and  assure  timely 
rescheduling  of  preempted  spots  during 
comparable,  or  even  superior,  time 
periods.  As  we  have  previously,  noted, 
make  goods  form  an  integral  part  of  the 
industry  practice  of  selling  preemptible 
time.  In  essence,  they  permit  the 
broadcaster  to  maintain  revenue  from  a 
preempted  spot  and  at  the  same  time 
enable  the  advertiser  to  retain  the 
"reach"  of  the  missed  spot. 

112.  Accordingly,  we  will  continue  to 
require  stations  to  offer  make  goods  to 
candidates  if  make  goods  are  also 
offered  to  the  stations'  commercial 
advertisers  who  purchased  time  in  the 
same  class.  We  agree,  however,  that  the 
Act  does  not  mandate  that  this 
obligation  remain  completely  open- 
ended.  In  this  regard,  we  believe  that 
candidates  should  be  entitled  to  timely 
make  goods  only  if  the  broadcaster  has 
provided  a  make  good  to  any 
commercial  advertiser  during  the  year 
preceding  the  60-  or  45-day  statutory 
LUC  period.  We  believe  that  such  a  one- 
year  period  will  be  sufficient  to 
establish  the  licensee's  current  make 
good  practices  with  regard  to  its  most- 
favored  advertisers.  We  also  affirm  our 
prior  ruling  that  make  goods  for  pohtical 
spots  must  air  before  the  election 


"where  the  licensee  would  so  treat  its 
most-favored  commercial  advertiser 
where  time  is  of  the  essence."  '"^ 

K.  Calculation  of  Make  Good  in  LUC 

113.  Issue  and  Comments.  The  NPRM 
also  reiterates  the  Commission's  policy 
that  prices  paid  for  make  goods  must  be 
included  in  the  station's  calculation  of 
lowest  unit  charge.'**  Many 
commenters  assert  that  make-good 
options  should  be  provided  to 
candidates  on  the  same  terms  as  to 
commercial  advertisers,  but  that  make- 
good  spots  should  not  be  included  in 
calculating  the  LUC.'**  According  to  the 
commenters,  make  goods  can  be  used 
(1)  to  "make  up"  to  a  commercial 
advertiser  for  any  inconvenience  in 
preemption,  **°  (2)  to  make  up  for  any 
failure  to  meet  audience  reach  or  ratings 
requirements,'*'  or  (3)  to  correct  for 
preemptions  outside  the  station's 
control,  such  as  network  changes, 
technical  problems,  show  cancellations 
or  sports  overruns.'**  The  commenters 
argue  that  make  goods  given  for  such 
reasons  do  not  confer  additional 
benefits  or  discounts,  and  thus  should 
not  be  included  in  LUC  calculations.*** 
Moreover,  the  commenters  assert  that 
an  advertiser  generally  values  a  make 
good  spot  less  than  the  original  spot 
purchased,  while  another  advertiser 
might  place  a  higher  value  on  the  same 
time,  so  it  is  not  fair  or  accurate  to 
factor  any  charge  for  the  make  good  into 
theLUC.'** 

114.  Decision.  As  discussed  above,  we 
recognize  that  make  goods  are  an 
integral  aspect  of  the  sale  of  preemptible 
time  and  that  they  may.  in  some 
circumstances,  bestow  and  additional 
benefit  or  discount  on  the  advertiser 
whose  preemptible  spot  is  made  good.  In 
order  to  ensure  that  political  buyers  also 
are  able  to  enjoy  those  advantages,  we 
will  continue  our  policy  of  requiring 
stations  to  include  make  goods  in  LUC 
calculations.  Iliis  means  that,  when 


■*■■  Comment*  of  Koteen  and  Naftalin  at  29: 
Covington  and  Burling  at  S:  AFB  at  33:  NCAB  Reply 
at  18. 

■  ■  ■  Comments  of  NBC  at  44:  Covington  and 
Burling  at  6;  NCAB  Reply  at  18. 

■"  Comment*  of  NBC  at  4:  Koteen  and  Naftalin 
at  29;  NCAB  Reply  at  18. 


■■*  Cox  auggeat*  aixty  days  before  the  (tatutory 
period  (Cox  comment*  at  16):  NAB  luggeat*  tix 
month*  before  the  LUC  period  (NAB  comment*  at 
17). 

>•«  Outlet  commenu  at  4. 

■**  National  Media  comment*  at  6.    ... 

>••  Kahn  and  )ablon«ki  Reply  at  U. 


'  ■  •*  19S8  Public  Notice.  4  PCC  Red  at  3823. 

'••/rf. 

■•*  See.  e^..  comment*  of  AFB  at  34;  NBC  at  44: 
Cillett  at  IS:  INTV  at  16:  Cox  at  25. 

■*°  Group  W  comment*  at  IS. 

■*■  ABC  comment*  at  IS. 

■*'  Gillett  comment*  at  17 

■**  Cox  further  a*k*  the  Commiuion  to  conRrm 
that,  with  respect  to  cable,  make  goods  given  for 
audience  underdelivery  on  one  cable  channel 
•hould  not  impact  the  LUC  on  any  substitute 
channel.  We  agree  with  thi*  interpretation.  For 
example,  if  an  advertiaer  buy*  time  on  the 
Discovery  Channel,  fails  to  achieve  the  bargained- 
for  audience  reach  and  is  then  given  a  make  good 
on  TNT,  that  make  good  will  not  be  presumed  to 
have  a  separate  value  that  must  be  included  in  the 
LUC  calculations  for  TNT  sales.  Cox  comments  at 
2S. 

■*«  NBC  commenU  at  44. 
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computing  the  LUC  for  a  given  class  of 
time,  a  broadcaster  must  include  the 
rate  paid  by  an  advertiser  whose  spot 
was  "made  good"  during  the  relevant 
period. 

115.  Where  the  value  of  the  make- 
good  spot  is  equal  to  that  of  the  original 
spot,  our  policy  obviously  will  have  no 
practical  effect  on  the  LUC,  since  the 
rate  for  either  spot  will  be  the  same.  We 
recognize,  however,  that  stations 
sometimes  choose  to  "appease"  an 
advertiser  whose  spot  has  been 
preempted  by  running  a  make-good  spot 
in  a  more  valuable  time  period.  In  this 
situation,  the  advertiser  receives  an 
additional  benefit  or  discount  that 
should  also  accrue  to  candidates  who 
have  purchased  the  same  class  of  time 
in  the  same  period.  Accordingly,  we  will 
require  that,  where  a  station  places  a 
make  good  in  a  more  valuable  program 
or  daypart.  the  value  of  that  make  good 
must  be  factored  into  the  calculation  of 
the  LUC  for  that  more  valuable  program 
or  daypart.  Candidates  purchasing  the 
same  class  of  time  who  have  paid  a 
higher  rate  for  the  program  or  daypart 
will  be  entitled  to  a  rebate  of  the 
difference  between  the  rate  they  paid 
and  the  rate  of  the  made  good  spot. 

116.  In  addition,  the  Commission  will 
continue  to  permit  exclusion  from  make- 
good  calculations  any  make  goods  or 
bonus  spots  furnished  to  meet 
contracted-for  promises  of  certain 
audience  numbers,  demographics,  or 
ratings,  when  that  is  the  station's 
practice  for  selling  time  to  both 
commercial  and  political  advertisers. 
Further,  just  as  for  commercial 
advertisers,  if  a  candidate's  promised 
audience  delivery  fails  to  be  realized, 
the  candidate  is  entitled  to  additional 
make-good  or  bonus  spots  in  the  same 
manner  as  commercial  advertisers. 

L  Sold-Out  Time 

117.  Issue  and  Comments.  The  NPRM 
sought  comment  on  whether  preemptible 
time  could  ever  be  sold  out  since  a 
buyer  can  offer  to  pay  a  higher  rate  and 
preempt  an  incumbent.  ABC  states  that 
the  Bureau's  statement  in  the  1990 
Questions  and  Answers  that  "unless  the 
entire  inventory  is  sold  out  on  a  non- 
preemptible  basis,  a  licensee  must  sell 
to  candidates  at  the  commercial  selling 
level  for  preemptible  time  "  effectively 
creates  mandatory  access  at  odds  with 
Section  315."*  Other  commenters  note 
that  price  alone  is  not  the  driving  force 
behind  the  availability  of  time  because 
the  disruption  to  program  logs  or 
potential  advertiser  dissatisfaction  from 
preemption  could  outweigh  the  benefits 


■■•  Comments  of  ABC  a<  12. 


U  N/ll 


from  a  slightly  or  even  significantly 
increased  rate.""  Conversely,  National 
Media  asserts  that  preemptible  time  can 
never  be  sold  out;  MPC  states  that  it  is 
"highly  unlikely"  that  preemptible  time 
would  ever  be  sold  out,  with  the 
Olympics  and  the  Super  Bowl  creating 
possible  exceptions."^ 

118.  Decision.  We  take  this  occasion 
to  clarify  our  sold-out  policy.  This  policy 
would  not.  as  some  commenters  seem  to 
believe,  force  stations  to  afford 
candidates  access  to  a  particular 
program.  Such  a  concern  confuses  our 
soid-out  policy  as  it  refers  to  LUC  with 
the  concept  of  "reasonable  access"  for 
federal  candidates.  Our  LUC  sold-out 
policy  states  tnat  stations  may  not  tell 
candidates  that  the  preemptible  time  is 
sold  out  in  order  to  force  them  to 
purchase  non-preemptible  spots  in  the 
same  program  or  time  period.  There  is 
no  requirement,  however,  that  stations 
sell  candidates  spots  in  a  particular 
program  in  the  first  place.  We  merely 
state  that  once  a  station  decides  to  sell 
time  within  a  given  period,  it  cannot 
inTiate  the  price  of  a  spot  sold  to  a 
candidate  beyond  the  minimum 
necessary  to  clear  by  claiming  that  all  ' 
"preemptible"  time  is  sold  out. 

119.  We  believe  that  this  policy  should 
be  maintained  in  order  to  assure  that 
candidates  are  not  improperly  steered 
toward  buying  fixed  time  in  a  program 
on  the  basis  that  all  the  preemptible 
time  in  a  particular  show  is  sold  out. 
Preemptible  time  is  not  only  a  class  of 
time  but  also  a  discount  privilege,  and, 
as  such,  it  cannot  be  both  offered  to 
commercial  advertisers  and  denied  to 
candidates.  In  addition,  preemptible 
time,  by  its  very  nature,  cannot  be  "sold 
out"  because  an  offer  of  a  higher  price 
will  almost  always  preempt  a  lower 
priced  spot.  In  the  event  a  station  uses 
varying  levels  of  preemption  protection 
as  a  means  of  establishing  different 
classes  of  immediately  preemptible, 
time,  it  may  disclose  to  candidates  that 
lower  priced  spots  are  unlikely  to  clear 
in  light  of  previous  sales."*  However, 
we  emphasize  that  stations  may  not  use 
this  disclosure  process  to  persuade 
candidates  to  buy  premium-priced  fixed 
or  nonpreemptible  spots  by  claiming 
that  a  given  level  of  preemptible  time 
has  been  fully  sold  and.  therefore,  is 
unavailable. 


'**  Dow  Lohnes  and  Albertson  commenti  a1  31.- 
'•'  Comments  of  National  Media  at  7.  MPC  at  5. 
■**  We  note  that  stations  selling  preemptible  time 
on  a  strict  auction  basis  [i.e..  price  is  the  only 
variable  and  thus  only  a  single  class  of  time  is 
involved)  could  not  steer  candidates  to  purchase  a 
premium-priced  class  of  time  (for  example,  "non- 
preemptible"  time)  by  informing  them  that  all 
preemptible  time  was  "sold  out."  because,  by 
defmitioa  such  praeroptible  time  cannot  be  sold  out. 


V.  Political  File  Requirements 

120.  Issue  and  Comments.  In  addition 
to  those  requirements  spelled  out  in  the 
Commission's  rules,  the  Commission  has" 
developed  policies  aimed  at  assuring 
complete,  accurate  and  readable 
political  files.""  Some  commenters 
maintain  that  the  Commission  should 
leave  the  political  file  rules  alone — they 
are  adequate  and  should  not  be  made 
more  burdensome.*""  Others  request 
that  the  Commission  establish  a  uniform 
political  file  format  for  licensees  to 
follow.*"'  Some  commenters  specify 
what  documents  should  be  included  in 
the  file.  MPC  suggests  that  all  rates  as 
disclosed  to  candidates  should  be 
placed  in  the  political  file.*"*  CBS 
suggests  that  the  file  include  a  record  of 
all  requests  for  time,  records  of  time 
purchased,  the  time/date/rate/class  of 
each  spot,  a  notation  if  the  spot  was  not 
aired  as  originally  purchased 
(preempted,  rescheduled,  made  good), 
but  that  it  should  not  be  required  to 
include  a  notice  of  the  exact  time  each 
ad  runs  because  that  "would  be  too 
burdensome."*"' 

121.  Kahn  and  Jablonski  state  that  the 
file  should  be  self-explanatory  and 
should  provide  descriptions  of  the 
various  classes  of  time;  spots  ordered; 
rate  applied;  whether  and  when  spot 
ran;  if  preempted,  whether  a  make  good 
was  provided;  the  amount  of  refunds,  if 
any;  reconciliation  of  any  rebates:  rate  '. 
cards  and  a  written  statement  of  the 
licensee's  political  policies.*"*  Wilson 
Requests  that  the  Commission  confirm 
that  the  requirement  to  place  advertising 
orders  in  the  public  file  "as  soon  as 
possible"-  means  as  long  as  it  takes  to 
make  a  copy  and  put  it  in  the  file 

'  without  delay.*"* 


"•  Section  73.1940(d)  of  the  Commission's  rules 
requires  broadcasting  stations  to: .  .  .  !K|eep  and 
permit  public  inspection  of  a  complete  record 
(political  file)  of  all  requests  for  broadcast  time 
made  by  or  on  behalf  of  candidates  for  public  office, 
together  with  an  appropriate  notation  showing  the 
disposition  made  by  the  licensee  of  such  requests, 
and  the  charges  made,  if  any.  if  the  request  is 
granted.  When  free  time  is  provided  for  use  by  or  on 
behalf  of  such  candidates,  a  record  of  the  free  lime 
provided  shall  be  placed  in  the  political  file.  All 
records  required  by  this  section  shall  be  placed  in 
the  political  file  as  soon  as  possible  and  shall  be 
retained  for  a  period  of  two  years. 

47  C.F.R.  73.1940(d)  (emphasis  added).  See  also. 
47  C.F.R.  Section  76.205(d)  for  cable  provision. 

•••  Gillett  comments  at  19. 

•«"  Koteen  and  Naftalin  comments  at  4S.  AFB 
also  suggests  that  the  Commission  specify  what 
information  related  to  rebates  should  be  maintained 
in  the  poliiical  file.  AFB  comments  at  44. 

'<>'  MPC  comments  at  S. 

•»'  CBS  comments  at  31. 

■**  Kahn  and  Jablonaki  comment*  at  16. 

***  Wilson  comments  at  2. 
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122.  PBS  suggests  that  the  Commission 
should  accept  the  good  faith  exercise  of 
licensee  judgment  in  organizing  and 
maintaining  the  public  file,  enforcing  a 
"rule  of  reason."'""  PBS  maintains  that 
there  should  be  no  penalties  for  good 
faith  attempts  at  comphance  because 
there  can  be  reasonable  disputable 
violations  of  the  file  rules. 

123.  Decision.  We  believe  that  our 
current  rule  73.1940(d)  adequately 
addresses  the  political  file  requirements 

^and  that  continuation  of  our  existing 
policies  will  best  serve  the  interests  of 
both  candidates  and  broadcasters.  We 
will  continue  to  require  that  stations 
maintain  neat  and  accurate  political 
files  so  that  anyone  viewing  the 
contents  of  the  file  will  be  able  to 
readily  discern  what  the  station  has  sold 
or  otherwise  provided  to  each  and  every 
candidate. 

124.  In  addition,  the  rule  requires 
stations  to  doounent  the  "disposition  of 
requests."  Therefore,  we  will  continue 
the  policy  requiring  a  station  to  file 
information  showing  the  schedule  of  the 
time  provided  or  purchased,  when  spots 
actually  aired,  the  rates  charged  and  the 
classes  of  time  purchased.  This  vital 
information  is  necessary  to  determine 
whether  a  station  is  affording  equal 
opportunities  and  whether  the  candidate 
is  getting  favorable  or  unfavorable 
treatment  in  the  placement  of  spots, 
especially  in  light  of  the  wide  rotations 
offered  by  most  stations.  We  will  also 
continue  to  interpret  "as  soon  as 
possible"  as  meaning  inunediately, 
under  normal  circumstances. 

Initial  Regulatory  Flexibility  Analysis 

125.  Reason  for  Action.  This  Report 
and  Order  is  intended  to  serve  as  a 
comprehensive  guide  to  poUtical 
broadcasting  laws  and  supercedes 
previous  Commission  interpretations  of 
the  political  broadcasting  and 
cablecasting  provisions  of  the 
Communications  Act. 

126.  Objectives.  The  Commission 
codifies  and  updates  its  political 
programming  policies,  through  revised 
rules  addended  to  the  Report  and  Order, 
and  as  an  official  policy  statement. 

127.  Legal  Basis.  The  action  is 
authorized  under  sections  4(i),  4(j),  301, 
303(i),  303(r).  312,  315  and  317  of  the 
ComQiunications  Act  of  1934,  as 
amended,  47  U.S.C.  sections  154(i), 
154(j).  301.  303(i),  303(r).  312,  315  and  . 
317. 

128.  Reporting.  Recordkeeping  and 
Other  Compliance  Requirements.  None. 


*°*  PBS  commenU  at  14. 


129.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  Theae  Rules. 
None. 

130.  Description.  Potential  Impact  and 
Number  of  Small  Entities  Involved.  Rule 
changes  as  a  result  of  this  proceeding 
affect  broadcast  licensees  and  cable 
television  aystem  operators.  After 
evaluating  the  comments  in  this 
proceeding,  the  Commission  examined 
the  impact  of  any  rule  changes  on  small 
entities  and  set  forth  its  fincUngs  in  ^e 
Final  Regulatory  Flexibility  Analysis. 

131.  Any  Significant  Alternatives 
Minimizing  the  impact  on  Small  Entities 
Consistent  with  the  Stated  Objectives. 
None. 

Ordering  Clauses 

132.  Accordingly,  //  is  ordered  that 
pursuant  to  the  authority  contained  in 
sections  312(a)(7},  315,  and  317  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  sections  312(a)(7), 
315,  and  317,  parts  73  and  76  of  the 
Commission's  rules.  47  CFR  parts  73  and 
76,  are  amended,  as  set  forth  below. 
Moreover,  because  the  primary  season 
for  the  1992  presidential  elections  begins 
January  4, 1992,  and  because  candidates 
and  broadcasters  need  certainty  in  the 
administration  of  our  political 
broadcasting  rules,  pursuant  to  5  U.S.C 
Section  553(d)(3),  we  find  good  cause  to 
make  these  rules  effective  January  4, 
1992.  V 

133.  It  is  further  ordered  that  MM 
Docket  No.  91-168  is  terminated.       . 

134.  Further  information  on  this     ^ 
proceeding  may  be  obtained  by 
contacting  Milton  O.  Gross,  Robert  L 
Baker,  or  Marsha  J.  MacBride,  Mass 
Media  Bureau  at  (202)  632-7586,  or 
Diane  Hofbauer,  Office  of  General 
Counsel,  at  (202)  632-7020. 

List  of  Subjects 

47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

47  CFR  Part  78  ,  ' 

Cable  television  services. 
Federal  Communications  Commission. 
William  F.  Calm, 
Acting  Secretary. 

AppeDoix  A  ' 

Formal  Comments 

Alabama  Broadcaster's  Association  (ABA)  , 
American  Broadcasting  Company  (ABC) 
American  Family  Broadcast  Group,  Inc. 

(AFBG) 
Association  of  Independent  Television 

Stations,  Inc.  (INTV) 
Busse  Broadcasting  Corp.  (Busse) 
California  State  University  (San  Diego  State 

University)  (CSU) 
CBS  Inc.  (CBS) 


Covington  &  Burling:  Benedek  Broadcasting 
Group:  Lin  Broadcasting  Corporation; 
Midwest  Television,  Inc.:  Post-Newsweek 
Stations,  Inc.:  Providence  Journal 
Company;  The  Spartan  Radiocasting 
Company  (Covington  and  Burling) 

Cox  Cable  Communications.  Inc.  (Cox] 

Dow,  Lohnes  &  Albertson:  A.H.  Belo 
Corporation:  Booth  American  Company; 
Brill  Media  Company,  Inc.:  Cosmos 
Broadcasting  Corp.;  Cox  Enterprises.  Inc.: 
Diversifled  Communications;  Great  Empire 
Broadcasting  Corp.;  Multimedia,  Inc4 
Stauffer  Communications,  Inc.  (Dow, 
Lohnes  and  Albertson) 

Federal  Election  Commission  [FEC) 

Fisher,  Wayland,  Cooper  &  Leader,  Stale 
Broadcasters  Association  of:  Arizona, 
Connecticut,  Iowa,  Maryland/District  of 
Columbia/Delaware.  Minnesota,  Missouri, 
New  Hampshire,  New  Jersey.  Oklahoma, 
Tennessee,  West  Virginia,  Wisconsin. 
(SBA) 

Gillett  Communications,  et  al.  (Gillett) 

Greater  Media,  inc.  (Greater  Media) 

Hogan  &  Hartson:  Fox  Television:  Albritton 
Communications  Company:  Federal 
Broadcasting  Company  (Hogan  and 
Hartson) 

)oint  Comments  of  PubUc  Broadcasting  ^ 

Licensees  (JCPBL) 

KIVI  Channel  6  Television  (KIVI) 

Koteen  &  Naftalin  on  Behalf  of  8 
Bp)adca8ters:  Great  American  Television 
and  Radio  Company,  Inc.;  Kelly 
Broadcasting  Company:  Kelly  Television 
Company:  McGraw-Hill  Broadcasting 
Company,  Inc.;  The  New  York  Times 
Company:  Renaissance  Communications 
Corporation;  Castle  Broadcasting;  WFRV- 
TV.  Inc.  (Koteen  and  Naftalin) 

Law  firms:  Barnes,  Browning,  Tanksley  k 
Casurella;  Long,  Aldridge,  &  Norman; 
Savell  ft  yVilliams:  Venema,  Towery, 
Thompson  ft  Chambliss  (Kahn  ft  )ablonski) 

Media  Placement  Consultants,  Inc.  (MFC) 

National  Association  of  Broadcasters  (NAB) 

National  Media  Inc.  (National  Media) 

NBC,  Inc.  (NBC)  .^ 

North  Carolina  Association  of  Broadcasters 
(NCAB) 

Osbom  Communications  Corp.  (Osborn) 

Outlet  Broadcasting.  Inc.  (Outlet) 

Paducah  Newspapers,  Inc.  (Paducah) 

Public  Broadcasting  Service  (PBS) 

People  for  the  American  Way  (Citizen's 
Petition] 

People  for  the  American  Way /Media  Access 
Project  (PAW/MAP) 

Pulitzer  Broadcasting  Company  and  WDSU 
Television,  Inc.  (Pulitzer) 

Reed  Smith  Shaw  ft  McGay  on  Behalf  of: 
California  Oregon  Broadcasting.  Gannett 
Co..  Inc.;  Caylord  Broadcasting  Company, 
Lee  Enterprises.  (RSSM) 

RTNDA/Society  of  Professional  JournalisU 
(RTNDA) 

Shamrock  Broadcasting.  Inc.  (Shamrock) 

State  of  Connecticut 

Telecommunications  Research  and  Action 
Center  ft  Washington  Area  Citizens 

Coalition  Interested  in  Viewers' 
Constitutional  Rights  (TRAC) 

Washington  State  University  (WSU) 
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Westinghouse  Broadcasting  Ccmpany,  Inc. 

(Westinghouse) 
Wilson  Communication  Services.  Inc. 

(Wilson)  I 

Reply  Comments  \ 

Allbritton  Communications  Compaqy 

(Allbritton) 
American  Family  Broadcast  Group,  Inc. 

(AFB) 
Association  of  Independent  Television 

Stations.  Inc.  (INTV)  j 

Channel  40  Licensee.  Ina  (KTXL]     I 
Gray  Communications  Systems  (Gray] 
Law  Firms:  Barnes.  Browning.  Tanksley  & 

Casurella;  Long.  Aldridge,  &  Norman; 

Savell  &  Williams,  Venema,  Towery, 

Thompson  &  Chambliss  (Kahn  &  Jablonski) 
Media  Placement  Consultants,  Inc.  (MFC) 
Media  Plus  -^ 

National  Association  of  Broadcasters  (NAB) 
North  Carolina  Association  of  Broadcasters 

(NCAB) 
People  for  the  American  Way/Media  Access 

Project  (PAW/MAP) 
Public  Broadcasting  Licensees  (PBL) 
Radio— Television  News  Directors 

Associations,  Reporters  Committee  for 

Freedom  of  the  Ptess  and  Society  of 

Professional  Journalists  (RTNDA) 
Telecommunications  Research  and  Action 

CenWand  Washington  Area  Citizens 
*"    Coalition  Interested  in  Viewers' 

Constitutional  RighU  (TRAC) 

Title  47  CFR  parts  73  and  76  axe 
amended  as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows:    .  l 

'  Authority:  47  U.S.C.  154,  303.        ' 

2.  Section  73.1940  is  revised  to  read  as 
follows: 


§  73.1940    Lesally  Qualified  Candidates  for 
Public  Office. 

(a)  A  legally  qualified  candidate  for 
public  office  is  any  person  who: 

(1)  Has  publicly  announced  his  or  her 
intention  to  run  for  nomination  or  office: 

(2)  Is  qualified  under  the  applicable 
local.  State  or  Federal  law  to  hold  the 
office  for  which  he  or  she  is  a  candidate; 
and 

(3)  Has  met  the  qualifications  set  forth 
in  either  paragraphs  (b),  (c]  or  (d)  of  this 
section. 

(b)  A  person  seeking  election  to  any 
public  office  including  that  of  President 
or  Vice  President  of  the  United  States, 
or  nomination  for  any  public  o^ice 
except  that  of  President  or  Vice 
President,  by  means  of  a  primary, 
general  or  special  election,  shall  be 
considered  a  legally  qualified  candidate 
if,  in  addition  to  meeting  the  criteria  set 
forth  in  paragraph  (a]  of  this  section, 
that  person: 

(1)  Has  qualified  for  a  place  on  the 
ballot,  or 


UMI 


(2)  Has  publicly  conunitted  himself  or 
herself  to  seeking  election  by  the  write- 
in  method  and  is  eligible  under 
applicable  law  to  be  voted  for  by 
sticker,  by  writing  in  his  or  her  name  on 
the  ballot  or  by  other  method,  and 
makes  a  substantial  showing  that  he  or 
she  is  a  bona  fide  candidate  for 
nomination  or  office. 

(c)  A  person  seeking  nomination  to 
any  public  office,  except  that  of 
President  or  Vice  President  of  the 
United  States,  by  means  of  a 
convention,  caucus  or  similar  procedure, 
shall  be  considered  a  legally  qualified 
candidate  if,  in  addition  to  meeting  the 
requirements  set  forth  in  paragraph  (a) 
of  this  section,  that  person  makes  a 
substantial  showing  that  he  or  she  is  a 
bona  fide  candidate  for  such 
nomination:  Except,  that  no  person  shall 
be  considered  a  legally  qualified 
candidate  for  nomination  by  the  means 
set  forth  in  this  paragraph  prior  to  90 
days  before  the  beginning  of  the 
convention,  caucus  or  similar  procedure 
in  which  he  or  she  seeks  nomination. 

(d)  A  person  seeking  nomination  for 
the  office  of  President  of  Vice  President 
of  the  United  States  shall,  for  the 
purposes  of  the  Communications  Act 
and  the  rules  thereunder,  be  considered 
a  legally  qualified  candidate  only  in 
those  States  or  territories  (or  the  District 
of  Columbia)  in  which,  in  addition  to 
meeting  the  requirements  set  forth  in 
paragraph  (a)  of  this  section: 

(1)  He  or  she,  or  proposed  delegates 
on  his  or  her  behalf,  have  qualified  for 
the  primary  or  Presidential  preference 
ballot  in  that  State,  territory  or  the 
District  of  Columbia,  or 

(2)  He  or  she  has  made  a  substantial 
showing  of  a  bona  fide  candidacy  for 
such  nomination  in  that  State,  territory 
or  the  District  of  Columbia;  Except,  that 
any  such  person  meeting  the  " 
requirements  set  forth  in  paragraphs 
(a)(1)  and  (2)  of  this  section  in  at  least  10 
States  (or  nine  and  the  District  of 
Columbia)  shall  be  considered  a  legally 
qualified  candidate  for  nomination  in  all 
States,  territories  and  the  District  of 
Columbia  for  purposes  of  this  act. 

(e)  The  term  "substantial  showing"  of 
a  bona  fide  candidacy  as  used  in 
paragraphs  (b),  (c)  and  (d)  of  this  section 
means  evidence  that  the  person  claiming 
to  be  a  candidate  has  engaged  to  a 
substantial  degree  in  activities 
commonly  associated  with  political 
campaigning.  Such  activities  normally 
would  include  making  campaign 
speeches,  distributing  campaign 
literature,  issuing  press  releases, 
maintaining  a  campaign  committee,  and 
establishing  campaign  headquarters 
(even  though  the  headquarters  in  some 
instances  might  be  the  residence  of  the 


candidate  or  his  campaign  manager). 
Not  all  of  the  listed  activities  are 
necessarily  required  in  each  case  to 
demonstrate  a  substaflSal  showing,  and 
there  may  be  activitiesTnot  listed  herein 
which  would  contribute  to  such  a 
showing. 

3.  Section  73.1941  is  added  to  read  as 
follows: 

§73.1941    Equal  Opf>ortunni«s. 

(a)  General  requirements.  Except  as 
otherwise  indicated  in  §  73.1944,  no 
station  licensee  is  required  to  permit  the 
use  of  its  facilities  by  any  legally 
qualified  candidate  for  public  office,  but 
if  any  licensee  shall  permit  any  such 
candidate  to  use  its  facilities,  it  shall 
afford  equal  opportunities  to  all  other 
candidates  for  that  office  to  use  such 
facilities.  Such  licensee  shall  have  no 
power  of  censorship  over  the  material 
broadcast  by  any  such  candidate. 
Appearance  by  a  legally  qualifled 
candidate  on  any: 

(1)  Bona  fide  newscast; 

(2)  Bona  fide  news  interview; 

(3)  Bona  fide  news  documentary  (if 
the  appearance  of  the  candidate  is 
incidental  to  the  presentation  of  the 
subject  or  subjects  covered  by  the  nevvs 
documentary);  or. 

(4)  On-the-spot  coverage  of  bona  fide 
news  events  (including,  but  not  limited 
to  political  conventions  and  activities 
incidental  thereto)  shall  not  be  deemed 
to  be  use  of  broadcasting  station, 
(section  315(a)  of  the  Communications 
Act.) 

(b)  Uses.  As  used  in  this  section  and 
§  73.1942,  the  term  "use"  means 
candidate  appearance  (including  by 
voice  or  picture)  or  political 
advertisement  that  is  not  exempt  under 
§  73.1941  (a)(i)-(4)  and  that  is  controlled, 
approved  or  sponsored  by  the  candidate 
or  the  candidate's  authorized  Committee 
after  the  candidate  becomes  legally        ^ 
qualified. 

(c)  Timing  of  request.  A  request  for 
equal  opportunities  must  be  submitted 
to  the  licensee  within  1  week  of  the  day 
on  which  the  first  prior  use  giving  rise  to 
the  right  of  equal  opportunities  occurred: 
Provided,  however.  That  where  the 
person  was  not  a  candidate  at  the  time 
of  such  first  prior  use.  he  or  she  shall 
submit  his  or  her  request  within  1  week 
of  the  first  subsequent  use  after  he  or 
she  has  become  a  legally  qualified 
candidate  for  the  office  in  question. 

(d)  Burden  of  proof.  A  candidate 
requesting  equal  opportunities  of  the 
licensee  or  complaining  of 
noncompliance  to  the  Commission  shall 
have  the  burden  of  proving  that  he  or 
she  and  his  or  her  opponent  are  legally 
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qualified  candidates  for  the  same  public 
ofHce. 

(e)  Discrimmation  between 
candidates.  In  making  time  available  to 
candidates  for  public  office,  no  licensee 
shall  make  any  discrimination  between 
candidates  in  practices,  regulations, 
facilities,  or  services  for  or  in  connection 
with  the  service  rendered  pursuant  to 
this  part,  or  make  or  give  any  preference 
to  any  candidate  for  public  office  or 
subject  any  such  candidate  to  any 
prejudice  or  disadvantage;  nor  shall  any 
licensee  make  any  contract  or  other 
agreement  which  shall  have  ^e  effect  of 
permitting  any  legally  quaUfied 
candidate  for  any  public  office  to 
broadcast  to  the  exclusion  of  other 
legally  quaUfied  candidates  for  the  stune 
public  office. 

4.  Section  73.1942  is  added  to  read  as 
follows: 

973.1942   Lowest  Unit  Charge. 

(a]  Charges  for  use  of  stations.  The 
charges,  if  any,  made  for  the  use  of  any 
broadcasting  station  by  any  person  who 
is  a  legally  qualified  candidate  for  any 
public  office  in  connection  with  his  or 
her  campaign  for  nomination  for 
election,  or  election,  to  such  office  shall 
not  exceed: 

(1)  During  the  45  days  preceding  the 
date  of  a  primary  or  primary  runoflf 
election  and  during  the  60  days 
preceding  the  date  of  a  general  or 
special  election  in  which  such  person  is 
a  candidate,  the  lowest  unit  charge  of 
■^the  station  for  the  same  class  and 
amount  of  time  for  the  same  period. 

(i)  A  candidate  shall  be  charged  no 
more  per  unit  than  the  station  charges 
its  most  favored  commercial  advertisers 
for  the  same  classes  and  amounts  of 
time  for  the  same  periods.  Any  station 
practices  offered  to  commercial 
advertisers  that  enhance  the  value  of 
advertising  spots  must  be  disclosed  and 
made  available  to  candidates.  Such 
practices  include  but  are  not  limited  to 
any  discoimt  privileges  that  affect  the 
value  of  advertising,  such  as  bonus 
spots,  time-sensitive  make  goods, 
preemption  priorities,  or  any  other 
factors  that  enhance  the  value  of  the 
announcement 

(ii)  The  Commission  recognizes  non- 
premptible,  preemptible  wiSi  notice, 
immediately  preemptible  and  run-of- 
schedule  as  distinct  classes  of  time. 

(iii)  Stations  may  establish  and  define 
their  own  reasonable  classes  of 
immediately  preemptible  time  so  long  as 
the  differences  between  such  classes  are 
based  on  one  or  more  demonstrable 
benefits  associated  with  each  class 'and 
are  not  based  solely  upon  price  or 
identity  of  the  advertiser.  Such 
demonsbvble  benefits  include,  but  are 


not  limited  to,  varying  levels  of 
preemption  protection,  scheduling 
fiexibility,  or  associated  privileges,  such 
as  guaranteed  time-sensitive  make 
goods.  Stations  may  not  use  class 
distinctions  to  defeat  the  purpose  of  the 
lowest  imit  charge  requirement.  All 
classes  must  be  fully  disclosed  and 
made  available  to  candidates. 

(iv)  Stations  may  establish  reasonable 
classes  of  preemptible  with  notice  time 
so  long  as  they  clearly  define  all  such 
classes,  fully  disclose  them  and  make 
available  to  candidates. 

(v)  Stations  may  treat  non- 
preemptible  and  fixed  position  as 
distinct  classes  of  time  provided  that 
stations  articulate  clearly  the 
differences  between  such  classes,  fully 
disclose  them,  and  make  them  available 
to  candidates. 

(vi)  Stations  shall  not  establish  a 
separate,  premium-period  class  of  time 
sold  only  to  candidates.  Stations  may 
sell4iigher-priced  non-preemptible  or 
fixed  time  to  candidates  if  such  a  class 
of  time  is  made  available  on  a  bona  fide 
basis  to  both  candidates  and 
commercial  advertisers,  and  provided 
such  class  is  not  functionally  equivalent 
to  any  lower-priced  class  of  time  sold  to 
commercial  advertisers. 

(vii)  Unit  rates  charged  for  the  last- 
minute  sale  ("fire  sale"]  of  available 
inventory  must  be  included  in  the 
calculation  of  the  lowest  unit  charge  for 
all  time  sold  to  candidates  during  the 
period  or  daypart  or  program  (regardless 
of  when  candidates  orig^ially 
purchased/ordered  their  spots),  but  such 
calculation  establishes  the  lowest  unit 
charge  only  for  the  period,  daypart  or 
program  in  which  such  fire  sale  spots 
actually  aired.  Moreover,  if  a  bcensee 
permits  candidates  to  use  its  broadcast 
facilities,  such  last  minute  sales  must 
also  be  made  available  to  candidates. 

(viii)  Lowest  unit  charge  may  be 
calculated  on  a  weekly  basis  with 
respect  to  time  that  is  sold  on  a  weekly 
basis,  such  as  rotations  through 
particular  programs  or  dayparts. 
Stations  electing  to  calculate  the  lowest 
unit  charge  by  such  a  method  must 
include  in  that  calculation  all  rates  for 
all  annoimcements  scheduled  in  the 
rotation,  including  announcements  aired 
under  long-term  advertising  contracts. 
Stations  may  implement  rate  increases 
during  election  periods  only  to  the 
extent  that  such  increases  constitute 
"ordinary  business  practices,"  such  as 
seasonal  program  changes  or  changes  in 
audience  ratings. 

(ix)  Stations  shall  review  their 
advertising  records  periodically 
throughout  the  election  period  to 
determine  whether  compliance  with  this 
section  requires  that  candidates  receive 


rebates  or  credits.  Where  necessary, 
stations  shall  issue  such  rebates  or 
credits  promptly. 

(x)  Unit  rates  charged  as  part  of  any 
package,  whether  individually 
negotiated  or  generally  available  to  all 
advertisers,  must  be  included  in  the 
lowest  unit  charge  calculation  for  the 
same  class  and  length  of  time  in  the 
same  time  period.  A  candidate  cannot 
be  required  to  purchase  advertising  in 
every  program  or  daypart  in  a  package 
as  a  condition  for  obtaining  package 
unit  rates. 

(xi)  Stations  are  not  required  to 
include  non-cash  promotional 
merchandising  incentives  in  lowest  unit 
charge  calculations;  provided,  however, 
that  all  such  incentives  must  be  offered 
to  candidates  as  part  of  any  purchases 
permitted  by  the  licensee.  Bonus  spots, 
however,  must  be  included  in  the 
calculation  of  the  lowest  unit  chaige 
calculation. 

(xii)  Make  goods,  defined  as  the 
rescheduling  of  preempted  advertising, 
shall  be  provided  to  candidates  prior  to 
election  day  if  a  station  has  provided  a 
time-sensitive  make  good  to  any 
commercial  advertiser  who  purchased 
time  in  the  same  class  during  the  pre- 
election periods,  respectively  set  forth  in 
paragraph  (a)(1)  of  this  section. 

(xiii)  Stations  must  disclose  and  make 
available  to  candidates  any  make  good 
policies  provided  to  commercial 
advertisers.  If  a  station  places  a  make 
good  for  any  commercial  advertiser  or 
other  candidate  in  a  more  valuable 
program  or  daypart  the  value  of  such 
make  good  must  be  included  in  the 
calculation  of  the  lowest  unit  charge  for 
that  program  or  daypart. 

(2)  At  any  time  other  \han  the 
respective  periods  set  forth  in  paragraph 
(a)(1)  of  this  section,  stations  may 
charge  legally  qualified  candidates  for 
public  office  no  more  than  the  charges 
made  for  comparable  use  of  the  station 
by  commercial  advertisers.  The  rates,  if 
any,  charged  all  such  candidates  for  the 
same  office  shall  be  uniform  and  shall 
not  be  rebated  by  any  means,  direct  or 
indirect.  A  candidate  shall  be  charged 
no  more  than  the  rate  the  station  would 
charge  for  comparable  commercial 
advertising. 

(b)  If  a  station  permits  a  candidate  to 
use  its  facilities,  the  station  shall  make 
all  discount  privileges  offered  to 
commercial  advertisers,  including  the 
lowest  unit  charges  for  each  class  and 
length  of  time  in  the  same  time  period 
and  all  corresponding  discount 
privileges,  available  to  candidates.  Hiis 
duty  includes  an  affirmative  duty  to 
disclose  to  candidates  information 
about  rates  and  all  value-enhancing 
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discount  privileges  offered  commercial 
advertisers.  Stations  may  use 
reasonable  discretion  in  making  the 
disclosure;  provided,  however,  that  the 
disclosure  includes,  at  a  minimum,  the 
following  information: 

(1)  A  description  and  defmition  of 
each  class  of  time  available  to       | 
commercial  advertisers  sufficiently 
complete  to  allow  candidates  to  identify 
and  understand  what  speciHc  attributes 
differentiate  each  class; 

(2)  A  description  of  the  lowest  unit 
charge  and  related  privileges  (such  as 
priorities  against  preemption  and  make 
goods  prior  to  specific  deadlines)  for 
each  class  of  time  offered  to  commercial 
advertisers:  | 

(3)  A  description  of  the  station's 
method  of  selling  preemptible  time 
based  upon  advertiser  demand, 
commonly  known  as  the  "current  selling 
level,"  with  the  stipulation  that 
candidates  will  be  able  to  purchase  at 
these  demand-generated  rates  in  the 
same  manner  as  commercial  advertisers; 

(4)  An  approximation  of  the  likelihood 
of  preemption  for  each  kind  of      i 
preemptible  time;  and 

(5]  An  explanation  of  the  station's 
sales  practices,  if  any,  that  are  based  on 
audience  delivery,  with  the  stipulation 
that  candidates  will  be  able  to  purchase 
this  kind  of  time,  if  available  to 
commercial  advertisers.  I 

(c)  Once  disclosure  is  made,  stations 
shall  negotiate  in  good  faith  to  actually 
sell  time  to  candidates  in  accordance 
with  the  disclosure. 

(d)  This  rule  (i  73.1942]  shall  not 
apply  to  any  station  licensed  for  non- 
commercial operation. 

5.  Section  73.1943  is  added  to  read  as 
follows: 


973.1943    PoUtlcalFite. 

(a)  Every  licensee  shall  keep  and 
permit  public  inspection  of  a  complete 
and  orderly  record  (political  file]  of  all 
requests  for  broadcast  time  made  by  or 
on  behalf  of  a  candidate  for  public 
office,  together  with  an  appropriate 
notation  showing  the  disposition  made 
by  the  licensee  of  such  requests,  and  the 
charges  made,  if  any,  if  the  request  is 
granted.  The  "disposition"  includes  the 
schedule  of  time  purchased,  when  spots 
actually  aired,  the  rates  charged,  and 
the  classes  of  time  purchased. 

(b)  When  free  time  is  provided  for  use 
by  or  on  behalf  of  candidates,  a  record 
of  the  free  time  provided  shall  be  placed 
in  the  political  file. 

(c)  All  records  required  by  this 
paragraph  shall  be  placed  in  the 
political  file  as  soon  as  possible  and 
shall  be  retained  for  a  period  of  two 
years.  As  soon  as  possible  means 
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immediately  absent  unusual 
circumstances. 

6.  Section  73.1944  is  added  to  read  as 
follows: 

§  73.1944    Reasonable  Access. 

(a)  Section  312(a)(7)  of  the 
Communications  Act  provides  that  the 
Commission  may  revoke  any  station 
license  or  construction  permit  for  willful 
or  repeated  failure  to  allow  reasonable 
access  to,  or  to  permit  purchase  of, 
reasonable  amounts  of  time  for  the  use 
of  a  broadcasting  station  by  a  legally 
qualified  candidate  for  Federal  elective 
office  on  behalf  of  his  candidacy. 

(b)  Weekend  Access.  For  purposes  of 
providing  reasonable  access,  a  licensee 
shall  make  its  facilities  available  for  use 
by  federal  candidates  on  the  weekend 
before  the  election  if  the  licensee  has 
provided  similar  access  to  commercial 
advertisers  during  the  year  preceding 
the  relevant  election  period.  licensees 
shall  not  discriminate  between 
candidates  with  regard  to  weekend 
access. 

7.  Section  73.1212  is  amended  by 
adding  a  last  sentence  to  paragraph 
(a)(2)(i)  to  re^d  as  follows: 

§73.1212    Sponsorstiip  Identification;  list 
retention;  related  requirements. 

(a)  •  *  * 

(2)  *  *  * 

(i)  *  *  *  In  the  case  of  political 
television  broadcasts  imder  this 
paragraph  and  paragraph  (d)  of  this 
section,  the  broadcast  must  contain  both 
a  visual  and  aural  announcement. 


PART  76— [AMENDED] 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2.  3.  4.  301,  303,  307,  308. 
309.  48  Stat.,  as  amended  1064. 1065. 1066, 
1081. 1082. 1083, 1084, 1085;  47  U.S.C.  152, 153, 
154,  301.  303.  307.  308.  309. 

2.  Section  76.205  is  revised  to  read  as 
follows:  ^ 

§  76.205    Origination  Cablecasts  by  Legally 
Qualified  Candidates  for  Public  Office; 
Equal  Opportunities. 

(a)  General  requirements.  No  cable 
television  system  is  required  to  permit 
the  use  of  its  facilities  by  any  legally 
qualified  candidate  for  public  office,  but 
if  any  system  shall  permit  any  such 
candidate  to  use  its  facilities,  it  shall 
afford  equal  opportunities  to  all  other 
candidates  for  that  office  to  use  such 
facilities.  Such  system  shall  have  no 
power  of  censorship  over  the  material 
broadcast  by  any  such  candidate. 
Appearance  by  a  legally  qualified 
candidate  on  any: 

(1)  Bona  fide  newscast; 


(2)  Bona  fide  news  interview; 

(3)  Bona  fide  news  documentary  (if 
the  appearance  of  the  candidate  is 
incidental  to  the  presentation  of  the 
subject  or  subjects  covered  by  the  news 
documentary);  or  '' 

-  (4)  On-the-spot  coverage  of  bona  fide 
news  events  (including,  but  not  limited 
to  political  conventions  and  activities 
incidental  thereto)  shall  not  be  deemed  , 
to  be  use  of  a  system,  (section  315(a)  of 
the  Communications  Act.) 

(b)  Uses.  As  used  in  this  section  and 
§  76.206,  the  term  "use"  means 
candidate  appearance  (including  by 
voice  or  picture]  or  political 
advertisement  that  is  not  exempt  under 
§  76.205(a)(l)-(4]  and  that  is  controlled, 
approved  or  sponsored  by  the  candidate 
or  the  candidate's  authorized  Committee 
after  the  candidate  becomes  legally 
qualified. 

(c)  Timing  of  Request.  A  request  for 
equal  opportunities  must  be  submitted 
to  the  system  within  1  week  of  the  day 
on  which  the  first  prior  use  giving  rise  to 
the  right  of  equal  opportunities  occurred: 
Provided,  however.  That  where  the 
person  was  not  a  candidate  at  the  time 
of  such  first  prioruse,  he  or  she  shall 
submit  his  or  her  request  within  1  week 
of  the  first  subsequent  use  after  he  or 
she  has  become  a  legally  qualified 
candidate  for  the  office  in  question. 

(d)  Burden  of  proof.  A  candidate 
requesting  equal  opportunities  of  the 
system  or  complaining  of 
noncompliance  to  the  Commission  shall 
have  the  burden  of  proving  that  he  or 
she  and  his  or  her  opponent  are  legally 
qualified  candidates  for  the  same  public 
office. 

(e)  Discrimination  between 
candidates.  In  making  time  available  to 
candidates  for  public  office,  no  system 
shall  make  any  discrimination  between 
candidates  in  practices,  regulations, 
facilities,  or  services  for  or  in  connection 
with  the  service  rendered  pursuant  to 
this  part,  or  make  or  give  any  preference 
to  any  candidate  for  public  office  or 
subject  any  such  candidate  to  any 
prejudice  or  disadvantage;  nor  shall  any 
system  make  any  contract  or  other 
agreement  which  s^all  have  the  effect  of 
permitting  any  legally  qualified 
candidate  for  any  public  office  to 
cablecast  to  the  exclusion  of  other 
legally  qualified  candidates  for  the  same 
public  office. 

3.  Section  76.206  is  added  to  read  as 
follows:  • 

§76.206    Lowest  Unit  Charge. 

(a)  Charges  for  use  of  cable  television 
systems.  The  charges,  if  any,  made  for 
the  use  of  any  system  by  any  person 
who  is  a  legally  qualified  candidate  for 


Federal  Register  /  Vol.  57,  No.  2  /  Friday.  January  3.  1992  /  Rules  and  Regulations 


211 


any  public  office  in  connection  with  his 
or  her  campaign  for  nomination  for 
election,  or  election,  to  such  office  shall 
not  exceed: 

(1)  During  the  45  days  preceding  the 
date  of  a  primary  or  primary  runoff 
election  and  during  the  60  days 
preceding  the  date  of  a  general  or 
special  election  in  which  such  person  is 
a  candidate,  the  lowest  unit  charge  of 
the  system  for  the  same  class  and 
amount  of  time  for  the  same  period. 

(i)  A  candidate  shall  be  charged  no 
more  per  unit  than  the  system  charges 
its  most  favored  commercial  advertisers 
for  the  same  classes  and  amoimts  of 
time  for  the  same  periods.  Any  system 
practices  offered  to  commercial 
advertisers  that  enhance  the  value  of 
advertising  spots  must  be  disclosed  and 
made  available  to  candidates.  Such 
practices  include  but  are  not  limited  to 
any  discount  privileges  that  affect  the 
value  of  advertising,  such  as  bonus 
spots,  time-sensitive  make  goods, 
preemption  priorities,  or  any  other 
factors  that  enhance  the  value  of  the 
announcement. 

(ii)  The  Conunission  recognizes  non- 
preemptible,  preemptible  with  notice, 
immediately  preemptible  and  run-of- 
schedule  as  distinct  classes  of  time. 

(iii)  Systems  may  establish  and  define 
their  own  reasonable  classes  of 
immediately  preemptible  time  so  long  as 
the  differences  between  such  classes  are 
based  on  one  or  more  demonstrable 
benefits  associated  with  each  class  and 
are  not  based  solely  upon  price  or 
identity  of  the  advertiser.  Such 
demonstrable  benefits  include,  but  are 
not  limited  to,  varying  levels  of 
preemption  protection,  scheduling 
flexibility,  or  associated  privileges,  such 
as  guaranteed  time-sensitive  make 
goods.  Systems  may  not  use  class 
distinctions  to  defeat  the  purpose  of  the 
lowest  unit  charge  requirement.  All 
classes  must  be  fully  disclosed  and 
made  available  to  candidates. 

(iv)  Systems  may  establish  reasonable 
classes  of  preemptible  with  notice  lime 
so  long  as  they  clearly  define  all  such 
classes,  fully  disclose  them  and  make 
them  available  to  candidates. 

(v)  Systems  may  treat  non- 
preemptible  and  fixed  position  as 
distinct  classes  of  time  provided  that 
systems  articulate  clearly  the 
differences  between  such  classes,  fully 
disclose  them,  and  make  them  available 
to  candidates. 

(vi)  Systems  shall  not  establish  a 
separate,  premium-priced  class  of  time 
sold  only  to  candidates.  Systems  may 
sell  higher-priced  non-preemptible  or 
fixed  time  to  candidates  if  such  a  class 
of  time  is  made  available  on  a  bona  fide 
basis  to  both  candidates  and 


commercial  advertisers,  and  provided 
such  class  is  not  functionally  equivalent 
to  any  lower-priced  class  of  time  sold  to 
commercial  advertisers. 

(vii]  Unit  rates  charged  for  the  last- 
minute  sale  ("fire  sale")  of  available 
inventory  must  be  included  in  the 
calculation  of  the  lowest  unit  charge  for 
all  time  sold  to  candidates  during  the 
period  or  daypart  or  program  (regardless 
of  when  candidates  originally 
purchased/ordered  their  spots),  but  such 
calculation  establishes  the  lowest  unit 
charge  only  for  the  period,  daypart,  or 
program  in  which  such  fire  sale  spots 
actually  aired.  Moreover,  if  a  system 
permits  candidates  to  use  its  cablecast 
facilities,  such  last  minute  sales  must 
also  be  made  available  to  candidates. 

(viii)  Lowest  unit  charge  may  be 
calculated  on  a  weekly  basis  with 
respect  to  time  that  is  sold  on  a  weekly 
basis,  such  as  rotations  through 
particular  programs  or  dayparts. 
Systems  electing  to  calculate  the  lowest 
unit  charge  by  such  a  method  must 
include  in  that  calculation  all  rates  for 
all  announcements  scheduled  in  the 
rotation,  including  announcements  aired 
under  long-term  advertising  contracts. 
Systems  may  implement  rate  increases 
during  election  periods  only  to  the 
extent  that  such  increases  constitute 
"ordinary  business  practices,"  such  as 
seasonal  program  changes  or  changes  in 
audience  ratings. 

(ix)  Systems  shall  review  their 
advertising  records  periodically 
throughout  the  election  period  to 
determine  whether  compliance  with  this 
section>equires  that  candidates  receive 
rebates  or  credits.  Where  necessary, 
systems  shall  issue  such  rebates  or 
credits  promptly. 

(x)  Unit  rates  charged  as  part  of  any 
package,  whether  individually 
negotiated  or  generally  available  to  all 
advertisers,  must  be  included  in  the 
lowest  unit  charge  calculation  for  the 
same  class  and  length  of  time  in  the 
same  time  period.  A  candidate  cannot 
be  required  to  purchase  advertising  in 
every  program  or  daypart  in  a  package 
as  a  condition  for  obtaining  package 
unit  rates. 

(xi)  Systems  are  not  required  to 
include  non-cash  promotional 
merchandising  incentives  in  lowest  unit 
charge  calculations;  provided,  however, 
that  all  such  incentives  must  be  offered 
to  candidates  as  part  of  any  purchases 
permitted  by  the  system.  Bonus  spots, 
however,  must  be  included  in  the 
calculation  of  the  lowest  unit  charge 
calculation. 

(xii)  Make  goods,  defined  as  the 
rescheduling  of  preempted  advertising, 
shall  be  provided  to  candidates  prior  to 
election  day  if  a  system  has  provided  a 


time-sensitive  make  good  to  any 
commercial  advertiser  who  purchased 
time  in  the  same  class  during  the  year 
preceding  the  pre-election  periods, 
respectively  set  forth  in  paragraph  (a)(1) 
of  this  section. 

(xiii)  Systems  must  disclose  and  make 
available  to  candidates  any  make  good 
policies  provided  to  commercial 
advertisers.  If  a  system  places  a  make 
good  for  any  commercial  advertiser  or 
other  candidate  in  a  more  valuable 
program  or  daypart,  the  value  of  such 
make  good  must  be  included  in  the 
calculation  of  the  lowest  unit  charge  for 
that  program  or  da^art. 

(2)  At  any  time  other  thanihe 
respective  periods  set  forth  in  paragraph 
(a)(1)  of  this  section,  systems  may 
charge  legally  qualified  candidates  for 
public  office  no  more  than  the  charges 
made  for  comparable  use  of  the  sytem 
by  commercial  advertisers.  The  rates,  if 
any.  charged  all  such  candidates  for  the 
same  office  shall  be  uniform  and  shall 
not  be  rebated  by  any  means,  direct  or 
indirect.  A  candidate  shall  be  charged 
no  more  than  the  rate  the  system  would 
charge  for  comparable  commercial 
advertising. 

(b)  If  a  system  permits  a  candidate  to 
use  its  cablecast  facilities,  the  system 
shall  make  all  discount  privileges 
offered  to  commercial  advertisers, 
including  the  lowest  unit  charges  for 
each  class  and  length  of  time  in  the 
same  time  period  and  all  corresponding 
discount  privileges,  available  to 
candidates.  This  duty  includes  an 
affirmative  duty  to  fully  disclose  to 
candidates  information  about  rates  and 
all  value-enhancing  discount  privileges 
offered  commerical  advertisers.  Systems 
may  use  reasonable  discretion  in 
making  the  disclosure;  provided, 
however,  that  the  disclosure  includes,  at 
a  minimum,  the  following  information: 

(1)  A  description  and  definition  of 
each  class  of  time  available  to 
commercial  advertisers  sufficiently 
complete  enough  to  allow  candidates  to 
identify  and  understand  what  specific 
attributes  differentiate  each  class; 

(2)  A  description  of  the  lowest  unit 
charge  and  related  privileges  (such  as 
priorities  against  preemption  and  make 
goods  prior  to  specific  deadlines)  for 
each  class  of  time  offered  to  commercial 
advertisers; 

(3)  A  description  of  the  system's 
method  of  selling  preemptible  time 
based  upon  advertiser  demand, 
commonly  known  as  the  "current  selling 
level,"  with  the  stipulation  that 
candidates  will  be  able  to  purchase  at 
these  demand-generated  rates  in  the 
same  manner  as  commercial  advertisers; 
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(4)  An  approximation  of  the  likelihood 
^f  preemption  for  each  kind  of         I 
preemptible  time;  and  ' 

(5]  An  explanation  of  the  system's 
sales  practices,  if  any,  that  are  based  on 
audience  delivery,  with  the  stipulation 
that  candidates  will  be  able  to  purchase 
this  kind  of  time,  if  available  to        . 
commercial  advertisers.  | 

(c)  Once  disclosure  is  made,  systems 
shall  negotiate  in  good  faith  to  actually 
sell  time  to  candidates  in  accordance 
with  the  disclosure. 

4.  Section  76.207  is  added  to  read  as 
follows: 


{76.207    PottUcal FHC 

(a)  Every  cable  television  system  shall 
keep  and  permit  public  inspection  of  a 
complete  and  orderly  record  (political 
file)  of  all  requests  for  cablecast  time 
made  by  or  on  behalf  of  a  candidate  for 
public  ofHce,  together  with  an 
appropriate  notation  showing  the 
disposition  made  by  the  system  of  such 
requests,  and  the  charges  made,  if  atiy.  if 
the  request  is  granted.  The  "disposition" 
includes  the  schedule  of  time  purchased, 
when  spots  actually  aired,  the  rat^s 
charged,  and  the  classes  of  time       i 
purchased.  | 

(b)  When  free  time  is  provided  for  use 
by  or  on  behalf  of  candidates,  a  record 
of  the  free  time  provided  shall  be  placed 
in  the  political  file. 

(c)  All  records  required  by  this 
paragraph  shall  be  placed  in  the 
political  file  as  soon  as  possible  and 
shall  be  retained  for  a  period  of  two 
years.  As  soon  as  possible  means 
immediately  absent  unusual 
circumstances. 

5.  Section  76.221  is  amended  by 
adding  a  last  sentence  to  {>aragraph  (a) 
to  read  as  follows: 

979.221    Sponsorship  MwiUncaUwt.  ■»! 
rstsnUon;  rMitsd  fSQuli  wiisiils. 


(a)  *  *  *  In  the  case  of  political  I 
cablecasts  under  this  paragraph  and 
paragraph  (c)  of  this  section,  the 
cablecast  must  contain  both  a  visual 
and  aural  announcement. 


[FR  Doc.  92-41  Filed  1-2-62: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
FMi  and  Wildlife  Service 
50CFRPart17 

RIN  101»-AB 

Endangered  and  Threatened  Wildlife 
and  Plants;  Listing  of  ttie  Snake  River 
Sockeye  Salmon  as  an  Endangered 
Species 

agency:  Fish  and  Wildlife£ervice. 

Interior. 

ACnow;  Final  rule. 

SUIMARV:  The  Service  is  adding  the 
Snake  River  sockeye  salmon 
[Oncorhynchus  nerka)  to  the  list  of 
Endangered  and  Threatened  Wildlife. 
This  measure,  required  by  the 
Endangered  Species  Act  of  1973. 
corresponds  with  a  determination  of 
endangered  status  by  the  National 
Marine  Fisheries  Service,  which  has 
jurisdiction  for  the  Snake  River  sockeye 
salmon. 

EFFECTIVE  DATE:  December  20. 1991. 
FOfI  FURTHER  INFORMATION  CONTACT: 

Dr.  Larry  Shannon.  Chief.  Division  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service  (452  ARLSQ). 
Washington.  DC  20240  (703/356-2171. 
FTS  921-2171). 

SUPPLEMENTARY  INFORMATION:  Under 
the  Endangered  Species  Act  (16  U.S.C 
1531  et  seq.).  and  in  accordance  with 
Reorganization  Plan  No.  4  of  1970.  the 
National  Marine  Fisheries  Services 
(NMFS),  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce,  is  responsible 
for  the  sockeye  salmon.  Under  section 
4(a)(2)  of  the  Act.  NMFS  must  decide 
whether  a  species  under  its  jurisdiction 
should  be  classified  as  endangered  or 
threatened.  The  Fish  and  Wildlife 
Service  (FWS)  is  responsible  for  the 
actual  addition  of  a  species  to  the  List  of 
Endangered  and  Threatened  Wildlife  in 
•  50  CFR  17.11(h). 

NMFS  published  its  determination  of 
endangered  status  for  the  Snake  River 
sockeye  salmon  on  November  20, 1991 
(56  FR  58619-58624).  Accordingly,  the 
FWS  is  adding  the  Snake  River  sockeye 
salmon  as  an  endangered  species  to  the 


List  of  Endangered  and  Threatened 
Wildlife.  This  addition  is  effective  at  of 
December  20, 1991  as  indicated  in  th^ 
NMFS's  determination.  Because  this 
action  of  the  FWS  is  nondiscretionary 
and  the  species  was  proposed  for  listing 
(April  5. 1991;  56  FR  14055).  the  FWS 
finds  that  good  cause  exists  to  omit  the 
notice  and  public  comment  procedures 
of5U.S.C.553(b). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 

List  of  Subjects  in  50  CFi^  Part  17 

Endangered  and  threatened  species. 
Export.  Import.  Reporting  and 
.  recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

PART  17-{  AMENDED] 

Accordingly,  part  17.  subchapter  B  of 
chapter  1.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C 
1531-1544: 16  U.S.C  4201-4245;  Pub.  L  9»- 
625. 100  Stat.  3500^  unless  otherwise  noted. 

2.  S  17.11(h)  is  amended  by  adding  the 
following  entry  in  alphabetical  order 
under  FISHES  in  die  List  of  Endangered 
and  Threatened  Wildlife: 

(17.11    Endangered  and  threatened 
wiMflfe. 


(h) 


SPECIES 


Coflwnon  nenie 


Hislonc  range 


Vertabrate 
population 


SUtus 


Wtwn 


andangcwd  of 
ttvaatonod 


Critical 
habitat 


Spadal 
nitas 
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'                SPEQES  ■                                                                                     Vertatirate 

When           Critical 
isted           habitat 

Histeric  range                      iwtMr*              SUtut 
Commonname                      SdenWicnanw                                                        endangerador 

threatened 

Speciat 
rules 

Salmon,     sockeye     (=red.    Onaxhynchus  nerim North    Pacilic    Basin    from    Snake  R..            E 

-blueback).                                                                        u.SA  (CA)  to  USSR:            (USX)  stock 

wherever 
found. 

4fi5    MA 

MA 

Dated:  December  24, 1991. 
Rkhaid  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  92-46  Filed  1-2-92;  8:45  am] 

BtUmaCOOE  4310-W-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiteric 
Administration 

50  CFR  Part  625 

[Dockst  No.  911 194-1294] 

Summer  Flounder  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Notice  of  revision  to  two-time 
requirements. 

summary:  NMFS  issues  this  notice  to 
revise  the  tow-time  restrictions  imposed 
on  the  summer  flounder  fishery  off  of 
North  Carolina  under  the  emergency 
interim  rule  which  is  in  effect  December 
'  2. 1991,  through  March  5, 1992  (56  FR 
63685;  December  5, 1991).  The  tow-time 
restriction  was  imposed  to  protect 
threatened  and  endangered  sea  turtles 
within  a  defined  area.  Observation  of 
the  fishery  indicates  that  the  sea  turtles 
have  left  the  northern  portion  of  this 
area;  therefore,  the  area  to  which  the 
tow-time  restriction  applies  is  revised. 
Observation  of  the  fishery  will  be 
increased  to  determine  if  sea  turtles 
reenter  this  area. 

EFFECTIVE  DATES:  The  revision  is  ^ 

effective  from  December  27, 1991 
through  March  5, 1992. 

ADDRESSES:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from:  Richard  B.  Roe,  Regional  Director. 
National  Marine  Fisheries  Service, 
Northeast  Regional  Offlce,  One 
Blackburn  Drive,  Gloucester,  MA  01930- 
3799. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  G.  Seamans.  Jr.,  Senior 
Resource  Policy  Analyst,  508-281-9244, 
or  Phil  Williams,  NMFS  National  Sea 
Turtle  Coordinator,  301-713-2322. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  summer  flounder  flshery  is 
managed  under  an  emergency  interim 
rule  for  the  period  December  2, 1991, 
through  March  5, 1992  corrected  at  56  FR 
66603  on  December  24, 1991.  The 
emergency  interim  rule  implements 
regulations  designed  to  enhance 
conservation  of  the  summer  flounder 
resource  and  to  protect  threatened  and 
endangered  sea  turtles.  Summer 
flounder  are  managed  under  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery,  which  was  developed 
jointly  by  the  Atlantic  States  Marine 
Fisheries  Commission  (ASMFC)  and  the 
Mid-Atlantic  Fishery  Management 
Council  (Council)  in  consultation  with 
the  England  and  South  Atlantic  Fishery 
Management  Councils.  Implementing 
regulations  are  found  at  50  CFR  part  625, 
and  are  authorized  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  regulations 
also  ensure  the  conservation  of 
threatened  and  endangered  species 
under  the  Endangered  Species  Act  of 
1973, 18  U.S.C.  1531  et  seq.  (ESA). 

Section  625.26(c)  of  the  emergency 
regulations  imposes  a  75-minute  tow 
time  limit  on  trawlers  in  the  EEZ  off 
North  Carolina  to  protect  threatened 
and  endangered  sea  turtles.  This 
regulation  applies  to  vessels  operating 
in  a  relatively  concentrated  area  off  of 
North  Carolina  bounded  on  the  north  by 
a  line  along  37*05'N.  latitude,  bounded 
on  the  south  by  a  line  along  33*'35'N. 
latitude,  and  bounded  on  the  east  by  a 
line  7  nautical  miles  from  the  shoreward 
boundary  of  the  EEZ.  Vessels  operating 
in  this  area  also  must  comply  with  the 
sea  turtle  conservation  measures 
described  in  the  emergency  rule. 

Section  625.26(b)  of  the  regulations 
estabhshes  a  monitoring  and 
assessment  program,  in  cooperation 
with  the  State  of  North  Carolina,  to 
measure  the  incidental  take  of  sea 
turtles  in  the  summer  flounder  flshery, 
monitor  compliance  with  required 
conservation  measures  by  trawlers,  and 
predict  interactions  between  the  flshery 
and  sea  turtles  to  prevent  turtle 
mortalities.  The  monitoring  and 
assessment  program  utilizes  and 
evaluates  a  variety  of  information  from 


aerial  and  vessel  surveys,  on-board 
observers,  individually  tagged  turtles 
environmental  monitoring  of  sea  surface 
temperatures,  reports  from  the  sea  turtle 
stranding  network,  and  other  relevant 
and  reliable  information,  to  determine  or 
predict  turtle  distribvution,  abundance, 
movement  patterns  and  timing  to 
provide  information  to  NMFS  to  prevent 
turtle  mortality  by  the  summer  flounder 
flshery.  This  monitoring  and  assessment 
program  indicates  that  sea  turtles  are  no 
longer  present  in  signiflcant  numbers 
north  of  35*45'N.  latitude. 

Section  625.26(c)(2)  authorizes  the 
Regional  Director  to  revise  the  tow-time 
requirement  in  {  625.26(c)(1),  including 
changes  in  the  geographical  area  where 
the  requirement  applies,  after 
consultation  with  the  Council  and  the 
Director  of  the  State  of  North  Carolina 
Marine  Fisheries.  Such  consultations 
have  been  completed  and  indicate  that 
the  current  tow-time  restriction  can  be 
modifled  to  apply  to  a  smaller 
geographical  area  and  still  protect  sea 
turtles  adequately,  and  that  a  less 
restrictive  measure  would  beneflt  the 
fishery.  Thus,  the  tow-time  restriction 
may  no  longer  apply  to  vessels  Ashing  in 
the  area  north  of  35'45'N.  latitude  for  the 
remainder  of  the  effective  period  of  the 
emergency  regulations.  The  75-minute 
tow-time  limit  continues  in  effect  for 
vessels  operating  within  the  EEZ  in  the 
area  bounded  on  the  north  by  a  line 
along  35'45'N.  latitude,  bounded  on  the 
south  by  a  line  along  33*35'N.  latitude, 
and  bounded  on  the  east  by  a  line  7 
nautical  miles  from  the  shoreward 
boundary  of  the  EEZ. 

Section  625.5  of  the  emergency 
regulations  establishes  an  observer 
program  to  evaluate  more  fully  the 
interactions  between  the  summer 
flounder  flshery  and  sea  turtles.  The 
regulations  authorize  NMFS  to  require 
observers  on  all  or  a  certain  portion  of 
the  vessels  engaged  in  fishing  for 
summer  flounder  off  North  Carolina  to 
gather  data  on  incidental  capture  of  sea 
turtles  and  to  monitor  compliance  with 
required  conservation  measures.  To 
ensure  timely  response  should  sea 
turtles  return  to  this  area,  observer 
coverage  in  the  summer  flounder  flshery 
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will  be  increased  to  24  percent  of  a 
trips. 


List  of  Subjects  in  50  CFR  Part  625 

Fish.  Fisheries.  Reporting  and 
recordlieeping  requirements. 

Dated:  December  27, 1991. 
Richard  H.  Schaefer. 
Director  of  Off  ice  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  91-31323  Filed  12-27-»l;  3:34  pm| 
MUJNO  COW  3514-21-11 


50  CFR  Part  649 
IDoaiCt  No.  911047-1296] 
RIN:  0649-AO20 

American  Lobster  FMiery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Conunera ; 
action:  Final  rule. 


summary:  NOAA  issues  this  final  rule 
implementing  Amendment  4  to  the 
Fishery  Management  Plan  for  American 
Lobster  (FMP).  This  rule:  (1)  Reduces  the 
minimum  carapace  size  for  American 
lobster  to  3V4  inches  (8.26  cm);  (2)  delays 
further  increases  in  the  minimum  size 
until  2  years  after  the  implementation  of  - 
this  amendment;  and  (3)  modifies  the 
minimum  dimensions  of  the  escape  vent 
to  be  consistent  with  the  minimum 
carapace  size.  Amendment  4  is  intended 
to  restore  uniformity  among  the  Federal 
and  state  size  limits. 

The  intention  of  the  New  England 
Fishery  Management  Council  (Council) 
is  to  develop  and  submit  a 
comprehensive  amendment  to  the  FMP 
during  the  2-year  delay.  If  the 
comprehensive  amendment  is  approved 
and  implemented,  it  may  replace  the 
scheduled  minimum  size  increases,  and 
will  provide  management  of  the 
American  lobster  resource  throughout 
its  range  and  reduce  the  risk  of 
overfishing.  Nonsubmission  of  a 
comprehensive  amendment  within  this 
period,  or  disapproval  of  the 
amendment  would  trigger  resumption  of 
the  remaining  minimum  carapace  length 
increases  approved  under  Amendment 
3.  In  accordance  with  Amendment  3,  the 
minimum  dimensions  of  the  escape  vent 
would  also  increase  to  be  consistent 
with  a  3 Vi 6  inch  (&41  cm]  minimum 
carapace  lengtlL 
effective  date:  December  27. 1991. 

FON  FURTNOI INFOMNATION  CWfT  ACT 
Paul  fones.  Resource  Policy  Analyst 
506-281-9273. 


UMI 


SUPPLEMENTARY  INFORMATION: 
Background 

Amendment  4  to  the  FMP  was 
prepared  by  the  New  England  Fishery 
Council,  under  the  provisions  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  as 
amended.  16  U.S.C.  1801  et  seq.  A  notice 
of  availability  for  Amendment  4  was 
published  in  the  Federal  Register  on 
September  17. 1991  (56  FR  47061).  The 
proposed  rule  was  published  on  October 
10, 1991  (56  FR  51191)  and  public 
comments  were  invited  until  November 
18, 1991. 

This  final  rule:  (1)  Reduces  the 
minimum  carapace  size  for  American 
lobster  to  3y4  inches  (8.26  cm);  (2)  delays 
further  increases  in  the  minimum  size 
until  2  years  after  the  implementation  of 
this  amendment;  and  (3)  modifies  the 
minimum  dimensions  of  the  escape  vent 
to  be  consistent  with  the  minimum 
carapace  size. 

The  following  definition  of  ovefrishing 
for  the  American  lobster  resource  has 
also  been  approved:  "The  American 
lobster  resource  is  considered  to  be 
overfished  when,  based  on  information 
concerning  the  status  of  the  resource 
throughout  its  range,  it  is  harvested  at  a 
fishing  mortality  rate  (F)  and  minimum 
size  combination  that  results  in  a 
calculated  egg  production  per  recruit  of 
less  than  10  percent  of  a  non-fished 
population."  Egg  production  per  recruit 
for  the  offshore  portion  of  the  resource 
is  estimated  at  5-6  percent  of  maximum. 
The  information  necessary  to  accurately 
estimate  egg  production  per  recruit  for 
the  resource  throughout  its  range  is 
currently  unavailable.  During  the  2-year 
delay  proposed  in  this  amendment, 
studies  will  be  conducted  to  provide  this 
information.  The  results  of  these  studies 
and  a  proposed  rebuilding  program  for 
the  resource,  if  appropriate,  will  be 
included  in  the  comprehensive 
amendment  being  prepared  by  the 
Council. 

The  preamble  to  the  proposed  rule  to 
implement  Amendment  4  described 
these  measures  and  their  rationale-and 
is  not  repeated  here. 

Comments  and  Responses 

Written  comments  were  submitted  by 
the  U.S.  Coast  Guard  and  NMFS  Law 
Enforcement  they  expressed  support  for 
Amendment  4. 

Changes  Fr6in  Ttie  Proposed  Rule 

The  dates  in  S  649.20  and  S  649.21  of 
the  proposed  rule  were  calculated  based 
on  the  assumption  that  the  final  rule 
would  be  filed  on  December  29, 1991, 
and  would  be  effective  immediately 
j}ecause  it  relieves  a  restriction.  Because 


the  final  rule  was  filed  on  December  27, 
1991.  the  dates  in  the  final  rule  have 
been  revised  accordingly. 

Classification 

The  Secretary  of  Commerce 
determined  that  Amendment  4  is 
necessary  for  the  conservation  and 
management  of  the  American  lobster 
fishery  and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Assistant  Administrator  has 
determined  that  this  final  rule  is  not  a 
"major  rule"  requiring  a  regulatory 
impact  analysis  under  E.0. 12291. 

The  Council  prepared  a  regulatory 
impact  review  (RIR)  that  analyzes  the 
economic  impacts  of  this  rule  and 
describes  its  effects  on  small  business 
entities.  The  RIR  concludes  that 
Amendment  4  is  not  expected  to  have  an 
annual  effect  on  the  economy  of  more 
than  $100  million,  will  not  lead  to  cost  or 
price  increases,  and  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared.  ' 

The  Council  prepared  an 
environmental  assessment  (EA)  that 
discusses  the  impact  on  the  environment 
as  a  result  of  this  rule.  Based  on  the  EA. 
the  Assistant  Administrator  concluded 
that  there  will  be  no  significant  impact 
on  the  environment  as  a  result  of  this 
rule. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of 
Connecticut,  Maine,  Mas'sachuseits.     , 
New  Hampshire,  New  York,  Rhode 
Island.  Delaware,  Maryland,  New 
Jersey,  and  North  Carolina.  These 
determinations  were  submitted  for 
review  by  the  responsible  state  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act.  Connecticut 
Massachusetts.  New  Hampshire,  New 
York,  Delaware.  New  Jersey,  and  North 
CaroUna  agreed  with  the  determination. 
None  of  the  other  states  commented 
within  the  statutory  time  period,  and. 
therefore,  consistency  is  automatically 
inferred. 

This  final  rule  does  not  contain  a 
collection  of  information  requirement  for 
purposes  of  the  Paperwork  Reduction 
Act 
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This  final  rule  does  not  contain 
policies  with  federalism  implications 
su^icient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12812. 

The  Assistant  Administrator,  pursuant 
to  the  Administrative  Procedure  Act  (5 
U.S.C.  553(d)(1)),  finds  that  it  is 
unnecessary  to  delay  for  30  days  the 
effective  date  of  this  rule-because  it 
relieves  a  restriction.  This  rule  will 
restore  uniformity  between  Federal  and 
state  size  limits  by  decreasing  the 
Federal  size  Timit  to  match  those  of  the 
major  lobster-producing  states. 
Accordingly,  this  final  rule  is  effective 
December  27. 1991. 

Ust  of  Subjects  in  50  CFR  Part  640 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  28. 1991. 
Samuel  W.  McKeen. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  649  is  amended 
as  follows: 

PART  649-AMERICAN  LOBSTER 
FISHERY 

1.  The  authority  citation  for  part  649 
continues  to  read  as  follows: 

Authority:  16  U.&C.  1801  et  seq. 

Z.  In  S  649.20,  paragraph  (b)  is  revised 
to  read  as  follows: 

S  649.20    Harvesting  and  lending 

requirements. 

•        «        *        *        * 

(b)  Carapace  length.  (1)  All  American 
lobsters  landed  on  the  dates  set  forth 
must  have  a  minimum  carapace  length 
as  follows: 


the  date  on  which  the  comprehensive 
amendment  was  transmitted. 

3.  In  (  649.21,  paragraphs  (c)(1)  and 
(c)(2)  are  revised  and  paragraph  (c)(3)  is 
added  to  read  as  follows: 


Effective  dates 

Minimum  carapace 
lengtti 

December  27,  1991, 

3y.  inches  (8.26  cm). 

thfoogti  December  26, 

1993. 

December  27,  1993. 

3%>  incftes  (8.33  cm). 

througti  December  26. 

1994. 

December  27.  1994.  and 

3'yi.inct>es(8.41  cm). 

beyond. 

(2)  If,  prior  to  December  26, 1993.  the 
Council  transmits  a  comprehensive 
amendment  to  the  American  Lobster 
Fishery  Management  Plan  that  further 
addresses  management  strategies  for  the 
American  lobster  throughout  its  range 
with  an  emphasis  on  alleviating  any 
overfishing,  the  Regional  Director  shall 
change  the  date,  by  regulatory 
amendment,  upon  which  the  3%  a  inch 
(8.33  cm)  minimum  carapace  length 
becomes  effective  to  the  146th  day  after 


SM0.21 
escape  vent)  end 


ghost  panel  reciulreinenti . 


(1)  Through  January  25, 1992,  all 
lobster  traps  must  contain  one  of  the 
following: 

(i)  A  rectangular  escape  vent  with  an 
unobstructed  opening  not  less  than  iy4 
inches  (4.45  cm)  by  8  inches  wide  (15.25 
cm):  if  die  escape  vent  is  made  by 
cutting  meshes  on  a  wire  mesh  trap,  the 
width  will  be  measured  from  center  to 
center  on  the  wires; 

(ii)  Two  circular  escape  vents  with 
unobstructed  openings  not  less  than  2V^ 
inches  (5.72  cm)  in  diameter  or 

(iii)  Any  other  type  of  escape  vent  that 
the  Regional  Director  Hnds  to  be 
consistent  with  paragraphs  (c)(l)(i)  and 
(c)(l)(ii)  of  this  section. 

(2)  Effective  January  26, 1992,  all 
lobster  traps  must  contain  one  of  the 
following: 

(i)  A  rectangular  escape  vent  with  an 
unobstructed  opening  not  less  than  1% 
inches  (4.76  cm)  by  6  inches  wide  (1525 
cm);  if  the  escape  vent  is  made  by 
cutting  meshes  on  a  wire  mesh  trap  the 
width  will  be  measured  from  center  to 
center  on  the  Wires; 

(ii)  Two  circular  escape  vents  with 
unobstructed  openings  not  less  than  2% 
inches  (6.03  cm)  in  diameter  or 

(iii)  Any  other  type  of  escape  vent  that 
the  Regional  Director  finds  to  be 
consistent  with  paragraphs  (c)(2)(i)  and 
(c)(2)(ii]  of  this  section.  The  Regional 
Director,  consistent  with  5  U.S.C.  553, 
shall  publish  a  notice  of  any  other  type 
of  acceptable  escape  vent  in  the  Federal 
Register. 

(3)  Effective  December  27, 1994,  all 
lobster  traps  must  contain  one  of  the 
following: 

(i)  A  rectangular  escape  vent  with  an 
unobstructed  opening  not  less  than 
I'Vie  inches  (4.92  cm)  by  6  inches  wide 
(15.25  cm);  if  the  escape  vent  is  made  by 
cutting  meshes  on  a  wire  mesh  trap,  the 
width  will  be  measured  from  center  to\,^ 
center  on  the  wires; 

(ii)  Two  circular  escape  vents  with 
unobstructed  openings  not  less  than 
2yi6  inches  (6.19  cm)  in  diameter;  or 

(iii)  Any  other  type  of  escape  vent  that 
the  Regional  Director  finds  to  be 
consistent  with  paragraphs  (c)(3)(i)  and 
(c)(3)(ii)  of  this  section.  The  Regional 
Director,  consistent  with  5  U.S.C.  553, 
shall  publish  a  notice  of  any  other  type 


of  acceptable  escape  vent  in  the  Federal 
Register. 

*        •        •        •        • 

[PR  Doc.  01-31280  Filed  lZ-27-01;  4:15  pnj 
SMJMQ  CODE  MW-a-a 


SO  CFR  Part  675 
(Docket  Na  M11M-1021} 

Groundflah  of  the  Baring  Saa  and 
Aleutian  laianda  Area 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Apportionment  of  reserve: 
request  for  comments. 


^fMFS  announces  that 
amounts  of  the  operational  reserve  are 
apportioned  to  the  following  domestic 
annual  processing  (DAP)  fisheries: 
Sablefish  in  the  Aleutian  Islands  (AI) 
subarea.  Pacific  Ocean  perch  in  the 
Bering  Sea  (BS)  subarea.  "other 
rockfish"  in  the  BS  subarea.  squid  in  the 
Bering  Sea  and  Aleutian  Islands  area 
(BSAI),  and  "other  species"  in  the  BSAL 
This  action  is  necessary  to  promote 
optimum  use  of  groundfish  in  the  BSAI 
area.  The  intent  of  this  action  is  to  carry 
out  objectives  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP). 
DATES:  Effective  12  noon,  Alaska  local 
time  (Alt.),  December  27. 1991,  through 
12  midnight,  A.l.t.,  December  31, 1991. 
Comments  are  invited  through  January 
13, 1992. 

ADORESSCS:  Comments  should  be 
mailed  to  Chief,  Fisheries  Management 
.^vision.  National  Marine  Fisheries 
Service.  P.O.  Box  21668,  Juneau,  Alaska 
99802-1668.  or  delivered  to  9109 
Mendenhall  Mall  Road.  Federal  Building 
Annex,  suite  6,  Juneau,  Alaska. 

FOR  nmTHER  INFORMATION  CONTACT 

Andrew  N.  Smoker,  Resource 
Management  Specialist.  NMFS.  907-585- 
7228. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the 
BSAI  management  area  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.93  and  50  CFR  part  675. 

Section  675.20(a)(1)  of  the 
implementing  regulations  establishes  ao 
optimum  yield  (OY)  range  of  1.4  to  2.0 
million  metric  tons  (mt)  for  all 
groundfish  species  in  the  BSAI 
management  area.  Total  allowable  catch. 
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(TAC)  speciflcations  for  target  species 
and  the  "other  species"  category  are 
specified  annually  within  the  OY  range 
and  apportioned  by  subarea 
(S  675.20(a)(2]].  In  accordance  with 
S  675.20(a)(3),  15  percent  of  the  TAC  for 
each  target  species  category  is  placed  in 
a  reserve,  and  the  remaining  85  percent 
of  the  TAC  for  each  target  species  is 
apportioned  between  domestic  annual 
harvesting  (DAH)  and  the  total 
allowable  level  of  foreign  fishing.  The 
reserve  is  not  designated  by  species  or 
species  group  and  any  amount  of  the 
reserve  may  be  apportioned  to  a  target 
species  category  provided  that  such 
apportionments  are  consistent  with 
S  675.20(aj(2](i)  and  do  not  result  in 
overHshing  of  a  target  species  category. 
As  established  in  S  675.20(b)(l)(i],  NMFS 
will  apportion  reserve  amounts  to  a 
target  species  category  as  needed. 

llie  initial  DAH  specified  for  sablefish 
in  the  AI  subarea.  Pacific  ocean  perch  in 
the  BS  subarea,  "other  rockfish"  in  the 
BS  subarea,  and  "other  species"  in  the 
BSAI  are  2,720  mt,  3,885  mt,  340  mt,  and 
12,750  mt  respectively  (56  FR  6290; 
February  15. 1991).  The  initial  TAC  for 
squid  in  the  BSAI,  850  mt,  was  increased 
to  1,100  mt  by  a  later  action  (56  FR 
40809:  August  16, 1991).  Under 
675.20(a)(4)(i),  all  of  these  amounts  were 
assigned  to  DAP.  The  current  total  DAP 
for  all  groundfish  in  the  BSAI  area  is 
1,911,  600  mt,  which  includes  prior 
apportionments  from  reserve  (56  FR 
12853;  March  28, 1991,  56  FR  40809; 
August  16, 1991).  I 

Divsion  of  the  sablefish  | 

apportionment  for  the  AI  subarea 
between  users  of  trawl  and  longline 
fishing  gears  is  provided  for  at  50  CFR 
675.24.  These  gears  are  defined  at 
§  675.2;  longline  gear  includes  taking  fish 
with  hooks  or  pots.  Gear  allocations  of 


sableRsh  apportionments  in  the  Aleutian 
Islands  are  specified  at  §  675.24(c)  as  25 
percent  to  trawl  gear  and  75  percent  to 
longline  gear  (see  Table  2). 

Under  the  authority  provided  at 
8  675.20(b)(l)(i).  NMFS  fmds  that  these 
Hsheries  require  additional  amounts  of 
groundHsh  and  apportions  reserve 
amounts  as  follows:  To  the  AI  sablefish 
fishery — 480  mt;  to  the  Pacific  ocean 
perch  fishery  in  the  BS  subarea — 685  mt; 
to  the  "other  rockfish"  fishery  in  the  BS 
subarea — 60  mt,  to  the  "other  species" 
fishing  in  the  BSAI— 5,250  mt;  to  the 
squid  fishery  in  the  BSAI— 100  mt  (Table 
1;  Table  2).  For  AI  sablefish,  the  trawl 
gear  share  is  800  mt  and  the  longline 
gear  share  is  2,400  mt.  These  reserve 
apportionments  do  not  change  the  status 
of  the  fisheries  or  allowable  types  of 
gear  which  are  already  restricted  under 
prior  inseason  actions.  These 
apportionments  are  consistent  with 
S  675.20(a)(2)(i)  and  do  not  result  in 
overfishing  as  the  revised  DAPs  are 
equal  to  or  less  than  the  acceptable 
biological  catch  for  those  stocks. 

Classification  / 

This  action  is  taken  urider  50  CFR 
675.20  (a)(8)  and  (b)(l)(i),  and  is  in 
compliance  with  Executive  Order  No. 
12291. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  providing  prior  notice  and  comment 
or  delaying  the  effective  date  of  this 
notice  is  impractical  and  contrary  to  the 
public  interest.  However,  interested 
persons  are  invited  to  submit  comments 
in  writing  to  the  above  address  until 
January  13, 1992. 

Lists  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Recordkeeping  and 
reporting  requirements. 


Authority:  16  U.S.C.  1801  et  seg. 
Dated:  December  27, 1991. 
David  S.  Cmtiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

Table  1.— Apportionment  of  Reserve 
IN  THE  Bering  Sea-Aleutian  Islands 
Management  Area 

[Values  are  in  metric  tons] 


Current 
DAP 

This 
action 

Revised 

sablefish  (AI 

subarea): 

ABC=3,200 

2,720 

+480 

3.200 

Pacific  Ocean 

• 

perch  (BS 

ABC=4.570 

3.885 

+685 

4.570 

"other  rockfish" 

(BS  subarea): 

ABC=400 

340 

+60 

400 

"other  species" 

ABC =28.700.... 

12.750 

+5,250 

18,000 

squid  (BSAI): 

ABC =3,800 

1,100 

+  100 

1.200 

Total  BSAI: 

ABC=2.932.48£ 

DAP. 

1.911,600 

+6,575 

1.918,175 

Reseive 

88.400 

-6.575 

81.825 

Table  2.— Gear  Shares  of  Aleutian 
Islands  Sablefish  DAP 


New 
DAP= 3,200. 


Gear 


trawl 

longline.. 


Percent 
of  DAP 


25 
75 


Share  of 
DAP 


800 

2,400  ' 


(FR  Doc.  91-31325  Filed  12-27-91:  3:45  pm] 
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This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  putjiic  of  the 
proposed  issuance  of  niies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  Vhe  adoption  of  the  Unai 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

(Docket  No.  91-068] 

Importation  of  Papayas  from  Costa 
Rica 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACnON:  Proposed  rule. 

summary:  We  are  proposing  to  allow 
papayas  to  be  imported  into  the 
continental  United  States,  Alaska, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands 
from  three  provinces  in  Costa  Rica, 
provided  that  certain  conditions  are  met 
to  ensure  the  papayas'  freedom  from 
Mediterranean  fruit  flies.  This  action 
would  provide  importers  and  U.S. 
consumers  with  an  additional  source  of 
papayas  without  presenting  any 
significant  pest  risk. 

DATE:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
February  3. 1992. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
068.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 

8  a.m.  and  4:30  p.m.  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Darcy  Axe,  Staff  Officer  for 
Preclearance,  International  Services, 
APHIS,  USDA.  room  657.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782:  (301)  436-8882. 


SUFFLBMCNTARV  INFORMATION: 
Badcground 

The  regulations  in  7  CFR  319.56  et  seq. 
prohibit  or  restrict  the  importation  of 
certain  fruits  and  vegetables  into  the 
United  States  to  prevent  the 
introduction  of  injurious  insects, 
including  fruit  flies,  that  are  new  to  or 
not  widely  distributed  within  the  United 
States.  The  importation  of  papayas  from 
Costa  Rica  has  been  prohibited  because 
of  the  existence  in  Costa  Rica  of  the 
Mediterranean  fruit  fly  [Ceratitis 
capitata]  and  Anastrepha  species  of 
fruit  fly. 

Research  conducted  in  Costa  Rica 
under  the  direction  of  the  Agricultural 
Research  Service  (ARS),  U.S. 
Department  of  Agriculture,  now  shows 
that  the  Solo  type  of  papaya  grown  in 
western  Costa  Rica  (the  provinces  of 
Guanacaste,  San  Jose,  and  Puntarenas) 
is  not  a  host  of  the  Mediterranean  fruit 
fly  when  it  is  less  than  one-half  ripe.  In 
addition,  the  research  shows  that,  even 
when  ripe,  hie  Solo  type  of  papaya 
grown  in  these  provinces  is  not  attacked 
by  any  Anastrepha  species  of  fruit  fly 
known  to  exist  in  Costa  Rica.' 

The  papaya  fruit  fly  (Toxotrypana 
curvicauda],  which  exists  in  Costa  Rica 
and  whose  host  fruit  is  the  papaya,  may 
attack  the  fruit  If  carried  into  the  United 
States,  however,  this  pest  would  present 
a  threat  to  agriculture  only  in  Hawaii. 
Hawaii  is  currently  the  only  State  where 
the  papaya  fruit  fly  is  not  established 
that  produces  sufficient  quantities  of 
papaya  to  sustain  an  infestation  of  the 
papaya  fruit  fly.  The  papaya  fruit  fly  is 
established  in  Puerto  Rico  and  the  U.S. 
Virgin  Islands,  and  very  little  papaya  is 
grown  in  other  areas  of  the  United 
States  because  the  climate  is  not 
suitable  for  papaya  production. 

Based  on  this  information,  we  are 
proposing  to  allow  the  Solo  type  of 
papaya  to  be  imported  into  the 
continental  United  States.  Alaska. 
Puerto  Rico,  and  the  U.S.  Virgin  Islands 
from  the  Costa  Rican  provinces  of 
Guanacaste,  San  Jose,  and  Puntarenas, 
without  treatment,  if  an  APHIS 
inspector  in  Costa  Rica  determines  that 
certain  conditions  have  been  met  These 
conditions  are  listed  and  explained 
below: 

(1)  The  papayas  were  grown  and 
packed  for  ^ipment  to  the  United 


■  lafonnatioa  coooeraiiig  Ihii  reaearch  nay  be 
oblainad  {tmb  dM  individMl  liMcd  uwter  'VON 
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States  in  the  provinces  of  Guanacaste, 
San  Jose,  and  Puntarenas. 

Limiting  this  proposal  to  Solo  type 
papayas  grown  and  packed  in  these 
provinces  appears  to  be  necessary 
because  research  ha  not  yet  been  done 
to  show  that  other  types  of  papayas,  or 
Solo  type  papayas  from  other  areas, 
would  be  free  of  the  Mediterranean  fruit 
fly  under  the  conditions  we  are 
proposing. 

(2)  Beginning  at  least  30  days  before 
harvest  begins  and  continuing  through 
the  completion  of  harvest  all  trees  in 
the  field  where  the  papayas  were  grown 
were  kept  free  of  papayas  that  were  V4 
or  more  ripe  (more  than  25  percent  of 
the  shell  surface  yellow),  and  all  culled 
and  fallen  fruits  were  removed  from  the 
field  at  least  twice  a  week. 

Papayas  that  are  Vi  or  more  ripe  could 
serve  as  host  material  for  the 
Mediterranean  fruit  fly.  Removing 
potential  host  material  would  reduce  the 
likelihood  that  Mediterranean  fruit  fly 
would  be  attracted  to  any  papayas  in 
the  field. 

(3)  When  packed,  the  papayas  were 
less  than  Vi  ripe  (the  shell  surface  was 
no  more  than  25  percent  yellow, 
surrounded  by  light  green),  and 
appeared  to  be  free  of  all  injurious 
insect  pests. 

The  research  cited  earlier  indicates 
that  papayas  less  than  V2  ripe  are  not  a 
host  to  the  Mediterranean  fruit  fly. 
Requiring  that  the  fruit  appear  to  be  free 
of  other  insect  pests  would  help  ensure 
that  "hitchhikers"  are  not  carried  into 
the  United  States  by  the  papayas. 

(4)  The  papayas  were  packed  in  an 
enclosed  container  or  under  cover  so  as 
to  prevent  access  by  fruit  flies  and  other 
injurious  insect  pests^  and  were  not 
packed  with  any  other  fruit  including 
papayas  not  qualified  for  importation  to 
the  United  States. 

This  requirement  appears  necessary 
to  provide  assurance  that  the  papayas 
would  not  be  attacked  by  injurious 
insect  pests  after  they  were  packed. 

(5)  All  activities  described  in  (1) 
through  (4)  above  were  carried  out 
under  the  general  supervision  and 
direction  of  plant  health  officials  of  the 
Costa  Rican  Ministry  of  Agriculture. 

Supervision  of  activities  by  plant 
health  officials  of  the  Costa  Rican 
Ministry  of  Agriculture  would  help 
ensure  that  activities  required  by  our 
rcfulations  were  properiy  carried  out 
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(6)  Beginning  at  least  1  year  before 
harvest  begins  and  continuing  through 
the  completion  of  harvest,  fruit  fjy  traps 
were  maintained  in  the  field  where  the 
papayas  were  grown.  The  traps  were 
placed  at  a  rate  of  1  trap  per  hectare  and 
were  checked  for  fruit  flies  at  least 
twice  a  week  by  plant  health  officials  of 
the  Costa  Rican  Ministry  of  Agriculture 
and  Livestock  (MAG).  Fifty  percent  of 
the  traps  were  of  the  McPhail  type  and 
fifty  percent  of  the  traps  were  of  the 
Jackson'type.  The  MAG  kept  records  of 
fruit  fly  finds  for  each  trap,  updated  the 
records  each  time  the  traps  were 
checked,  and  made  the  records 
available  to  APHIS  inspectors.  The 
records  were  maintained  for  at  least  1 
year.  j 

The  trapping  and  associated 
recordkeeping  described  above  would 
tell  Costa  Rican  plant  health  officials 
and  APHIS  what  kiods  of  fruit  fiies  are 
present  in  the  papaya  fields.  This 
information  is  important  because  the 
procedures  in  this  proposed  rule  are 
based  on  research  that  shows  that,  at 
less  than  V^  ripe,  Solo  papayas  grown  in 
this  area  of  Costa  Rica  are  not  hosts  of 
the  Mediterranean  fruit  fly  or  any 
Anestrepha  species  of  fruit  fly  known  to 
exist  in  Costa  Rica.  These  procedures 
would  have  to  be  reevaluated  if  other 
species  of  fruit  fiies  were  detected.  We 
propose  to  require  that  the  trapping  and 
recordkeeping  be  done  by  plant  health 
officials  of  the  Costa  Rican  Ministry  of 
Agriculture  and  Livestock  (MAG)  to 
ensure  that  information  is  collected  and 
maintained  by  an  objective  party,  rather 
than  by  the  grower.  The  Costa  Rican 
Ministry  of  Agricultiu-e  and  Livestock  is 
responsible  for  providing  information 
concerning  plant  pests  in  Costa  Rica. 

We  are  proposing  that  the  Costa 
Rican  Ministry  of  Agriculture  and 
Livestock  (MAG)  enter  into  a  trust  fund 
agreement  with  APHIS  before  APHIS 
will  provide  inspection  services  in  Costa 
Rica  under  these  proposed  regulations. 

The  trust  fund  agreement  would 
require  MAG  to  pay  at  least  a  month  in 
advance  all  estimated  costs  to  be 
incurredlsy  APHIS  in  providing 
inspection  services.  These  costs  would 
include  administrative  expenses 
incurred  in  conducting  preclearance,  as 
well  as  all  salaries  (including  overtime 
and  the  Federal  share  of  employee 
benefits),  travel  expenses  (including  per 
diem  expenses),  and  other  incidental 
expenses  incurred  by  APHIS  inspectors 
in  providing  these  services.  MAG  would 
be  required  to  deposit  a  certified  or 
cashier's  check  to  APHIS  for  the  amount 
of  these  costs  for  an  entire  month,  as 
estimated  by  APHIS,  based  on  projected 
shipment  volumes  and  cost  figures  from 


previous  inspections.  The  agreement 
would  further  require  that,  if  the  deposit 
does  not  meet  the  actual  costs  incurred 
by  APHIS,  MAG  would  deposit  with 
APHIS  a  certified  or  cashier's  check  for 
the  amount  of  the  known  remaining 
costs,  as  determined  by  APHIS,  before 
completion  of  the  inspections  for  that 
month.  The  agreement  would  also 
specify  that  unanticipated  costs  must  be 
paid  upon  demand,  and  that  further 
service  will  be  withheld  until  payment  is 
made.  If  the  amount  MAG  pays  during 
any  monthly  period  exceeds  the  total 
costs  incurred  by  APHIS  in  providing 
inspection  services  for  the  papayas  in 
Costa  Rica,  the  difference  would  be 
either  refiinded  to  MAG  by  APHIS  at  the 
end  of  the  month  or,  at  the  option  of 
MAG,  credited  to  the  MAG  account  for 
future  services. 

Requiring  payment  of  costs  in 
advance  is  necessary  to  help  defray  the 
costs  to  APHIS  of  providing  inspection 
services  in  Costa  Rica. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
in  conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  than  $100  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  irmovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  would  allow  the 
Solo  type  of  papaya  to  be  imported  into 
the  continental  United  States,  Alaska, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands 
from  the  provinces  of  Guanacaste,  San 
lose,  and  Puntarenas,  Costa  Rica, 
without  treatment,  under  certain 
conditions. 

Costa  Rica  produces  about  8  million 
pounds  of  papaya  per  year.  Currently, 
Costa  Rica  does  not  export  any  fresh 
papaya  to  the  United  States.  The 
Department  estimates  that 
approximately  49,000  pounds  of  fresh 
papaya  could  be  imported  into  the        ^ 
United  States  annually  frt>m  Costa  Rica 
if  this  proposed  rule  is  adopted. 

Current  U.S.  production  of  papaya 
totals  68.5  million  pounds.  Papayas  are 
produced  commercially  on  about  300 
farms  in  Hawaii.  Nearly  65  percent  of 
these  farms  are  owned  by  individuals 


whose  major  occupation  is  not  farming, 
and  about  90  percent  of  these  farms  are 
small  entities  with  average  revenues  of 
less  than  $300,000  per  year.  Hawaii 
ships  about  19.8  million  pounds  of  fresh 
papaya  per  year  to  the  mainland,  mostly 
to  the  West  Coast.  About  75  percent  of 
these  papaya  are  sold  directly  to 
retailers  and  the  rest  to  wholesalers. 

About  11.5  million  pounds  of  fresh 
papaya  (both  Solo  type  and  other), 
valued  at  about  $2.4  million,  are 
imported  into  the  continental  United 
States  each  year.  Most  of  the  papaya 
comes  from  Mexico  (56.8  percent),  the 
Bahamas  (31.6  percent),  and  Belize  (7.6 
percent).  The  fiiahamas  and  Belize 
provide  the  Solo  type  papaya. 

Imports  of  the  Solo  type  of  papaya 
(about  4.9  million  poimds)  represent 
approximately  20  percent  of  the  total 
supply  of  Solo  type  available  for 
consumption.  An  addition  of  49,000 
pounds  of  the  Solo  type  papaya 
annually  from  Costa  Rica  would 
increase  the  total  available  supply  by 
about  0.2  percent.  This  estimated 
increase  in  the  domestic  supply  is 
unlikely  to  have  any  significant  impact 
on  U.S.  papaya  prices  and.  in  turn,  on 
U.S.  papaya  producers,  consumers,  or 
any  small  entities. 

Under  these  circimistances,  the  Acting 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  information 
collection  provisions  included  in  this 
proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (ONffl).  Your  written 
comments  will  be  considered  if  you 
submit  them  to  the  Office  of  Information 
and  Regulatory  Affairs,  0MB,  Attention: 
Desk  Officer  for  APHIS,  Washington, 
DC  20503.  You  should  submit  a  duplicate 
copy  of  your  comments  to:  (1)  Chief. 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782  and  (2)  Clearance 
Officer,  OIRM,  USDA,  room  404-W,  14th 
Street  and  Independence  Avenue,  SW., 
Washington.  DC  20250. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
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State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities,  Fruit, 
imports,  Plant  diseases.  Plant  pests, 
Plants  (Agriculture),  Quarantine, 
Transportation. 

Accordingly,  we  propose  to  amend  7 
CFR  part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  be  amended  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd.  150ee,  ISOff.  151- 
167;  21  U.S.C.  136a:  7  CFR  2.17,  2.51,  and 
371.2(c),  unless  otherwise  noted. 

2.  In  Subpart— Fruits  and  Vegetables, 
a  new  S  319.56-2u  would  be  added  to 
read  as  follows: 

§319.56-2u    Admlnittrathw  Instructions; 
condltiont  gowming  th«  witry  of  pi^ayas 
from  Costa  Rica. 

The  Solo  type  of  papaya  may  be 
imported  into  the  continental  United 
States,  Alaska,  Puerto  Rico,  and  the  U.S. 
Virgin  Islands  from  the  provinces  of 
Guanacaste,  San  Jose,  and  Puntarenas, 
Costa  Rica,  only  imder  the  following 
conditions: 

(a)  The  Costa  Rican  Ministry  of 
Agriculture  and  Livestock  (MAG)  has 
entered  into  a  trust  fund  agreement  with 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  pay  for  services  to 
be  provided  by  APHIS.  This  agreement 
requires  the  MAG  to  pay  at  least  a 
month  in  advance  all  estimated  costs 
incurred  by  APHIS  in  provided  the 
services  prescribed  in  paragraph  (b)  of 
this  section.  These  costs  will  include 
•administrative  expenses  incurred  in 
providing  the  services;  and  all  salaries 
(including  overtime  and  the  Federal 
share  of  employee  benefits),  travel 
expenses  (including  per  diem  expenses), 
and  other  incidental  expenses  incurred 
by  APHIS  inspectors  in  providing  these 
services.  The  agreement  requires  MAG 
to  deposit  a  certified  or  cashier's  check 
with  APHIS  for  the  amount  of  these 
costs  for  an  entire  month,  as  estimated 
by  APHIS,  based  on  projected  shipping 
volumes  and  cost  figures  from  previous 
inspections.  The  agreement  further 
requires  that,  if  the  deposit  is  not 
suH'icient  to  meet  the  actual  costs 
incurred  by  APHIS,  MAG  must  deposit 
with  APHIS  a  certified  or  cashier's 
check  for  the  amount  of  the  remaining 
costs,  as  determined  by  APHIS,  before 
the  inspections  will  be  completed.  The 
agreement  also  requires  that,  in  the 
event  of  unexpected  costs,  MAG  must 
deposit  with  APHIS  a  certified  or 
cashier's  check  sufficient  to  meet  such 


costs  as  estimated  by  APHIS,  before  any 
further  inspection  services  will  be 
provided.  If  the  amount  MAG  deposits 
during  a  month  exceeds  the  total  costs 
incurred  by  APHIS  in  providing  the 
services,  the  differences  will  be  returned 
to  MAG  by  APHIS  at  the  end  of  the 
month,  or,  at  the  option  of  MAG, 
credited  to  the  MAG  account  for  future 
services. 

(b)  An  APHIS  inspector  in  Costa  Rica 
certifies  that  the  following  requirements 
have  been  met: 

(1)  The  papayas  were  grown  and 
packed  for  shipment  to  the  United 
States  in  the  provinces  of  Guanacaste, 
San  Jose,  and  Puntarenas. 

(2)  Beginning  at  least  30  days  before 
harvest  begins  and  continuing  through  '' 
the  completion  of  harvest,  all  trees  in 
the  field  where  the  papayas  were  grown 
were  kept  free  of  papayas  that  were  V& 
or  more  ripe  (more  than  25  percent  of 
the  shell  surface  yellow),  and  all  culled 
and  fallen  fruits  were  removed  from  the 
field  at  least  twice  a  week. 

(3)  When  packed,  the  papayas  were 
less  than  h^  ripe  (the  shell  surface  was 
no  more  than  25  percent  yellow, 
surrounded  by  light  green),  and 
appeared  to  be  free  of  all  injurious 
insect  pests. 

(4)  The  papayas  were  packed  in  an  > 
enclosed  container  or  under  cover  so  ^s 
to  prevent  access  by  fruit  flies  and  other 
injurious  insect  pests,  and  were  not 
packed  with  any  other  fruit,  including 
papayas  not  qualified  for  importation 
into  the  United  States. 

(5)  All  activities  described  in 
paragraphs  (a)  through  (d)  of  this  section 
were  carried  out  under  the  general 
supervision  and  direction  of  plant  health 
officials  of  the  MAG. 

(6)  Beginning  at  least  1  year  before 
harvest  begins  and  continuing  through 
the  completion  of  harvest,  fruit  fly  traps 
were  maintained  in  the  field  where  the 
papayas  were  grown.  The  traps  were 
placed  at  a  rate  of  1  trap  per  hectare  and 
were  checked  for  fruit  flies  at  least 
twice  a  week  by  plant  health  officials  of 
the  MAG.  Fifty  percent  of  the  traps  were 
of  the  McPhail  type  and  fifty  percent  of 
the  traps  were  of  the  Jackson  type.  The 
MAG  kept  records  of  fruit  fly  finds  for 
each  trap,  updated  the  records  each  time 
the  traps  were  checked,  and  made  the 
records  available  to  APHIS  inspectors. 
The  records  were  maintained  for  at  least 
1  year. 

Done  in  Washington,  DC,  this  27th  day  of 
December  1991. 

Robert  Mel'«nd, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  92-86  Filed  1-2-92:  8:45  am] 

WLUNO  CODE  S41».S4-II 


Agricultural  MarkeUmr  Service 

7  CFR  Part  925 

[Dock«tNo.FV-91-4S1] 

California  Desert  Grapes;  Expenses 
and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  925  for  the  1992  fiscal  period. 
Authorization  of  this  budget  would 
permit  the  California  Desert  Grape 
Administrative  Committee  (committee) 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers . 

DATES:  Comments  must  be  received  by 
January  16, 1992. 

ADDRESSES:  Interested  persons  are       ^ 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket. 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  PO.  Box  96456.  room  2525- 
S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S.  Washington, 
DC  20090-6456,  telephone  202-690-4244. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Mariceting  Agreement 
and  Order  No.  925,  regulating  the 
handling  of  grapes  grown  in  a 
designated  area  of  southeastern 
California.  The  marketing  agreement 
and  order  are  eR'ective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non^ 
major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
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considered  the  economic  impact  of  this 
proposed  rule  on  small  entities.  # 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  «f 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  Desert  grapes  under  this 
marketing  order,  and  approximately  90 
producers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  jl3  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  grape 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1992 
Hscal  period  was  prepared  by  the 
California  Desert  Grape  Administrative 
Committee,  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
of  Agriculture  for  approval.  The 
members  of  the  committee  are  handlers 
and  producers  of  California  Desert 
grapes.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  of 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget.  The  budget  was 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  direcdy  affected 
persons  have  had  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  California  desert  grapes. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  committee's  expenses. 

The  committee  met  on  November  21, 
1991,  and  unanimously  recommended  a 
1992  budget  of  $31,240,  $2,595  more  than 
the  previous  year.  Increases  are  in  the 
telephone  and  communications,  office 
equipment  and  repairs,  rent,  vehicle — 
field  supervisor,  and  insurance — 
workman's  compensation  categories. 

The  committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.0025  per  lug.  the  same  as  last  season. 
This  rate,  when  applied  to  anticipated 
shipments  of  8,000,000  lugs,  would  yield 
$20,000  in  assessment  income.  This, 
along  with  $1,100  interest  income  and 
$10,140  from  the  committee's  authorized 


reserve,  would  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
at  the  end  of  the  1992  Fiscal  period, 
estimated  at  $23,860,  would  be  within 
the  maximum  permitted  by  the  order  of 
one  fiscal  period's  expenses. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  should  be  expedited 
because  the  conunittee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  The  1992  fiscal  period  for  the 
program  begins  on  January  1, 1992,  and 
the  marketing  order  requires  that  the 
rate  of  assessment  for  the  fiscal  period 
apply  to  all  assessable  grapes  handled 
during  the  fiscal  period,  in  addition, 
handlers  are  aware  of  this  action  which 
was  reconmiended  by  the  committee  at 
a  public  meeting.  Therefore,  it  is  found 
and  determined  that  a  comment  period 
of  10  days  is  appropriate  because  the 
budget  and  assessment  rate  approval  for 
this  program  need  to  be  expedited. 

List  of  Subjects  in  7  CFR  Part  925 

Marketing  agreements.  Grapes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
925  be  amended  as  follows: 

PART  925-GRAPES  QROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  925  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  925.211  is  added  to  read  as 

follows: 

§925.211    ExpensM  a^d  asMssment  rat*. 

Expenses  of  $31,240  by  the  California 
Desert  Grape  Administrative  Committee 
are  authorized,  and  an  assessment  rate 
of  $0.0025  per  lug  of  grapes  is 
established  for  the  fiscal  period  ending 
December  31, 1992.  Unexpended  funds 
may  be  carried  over  as  a  reserve. 
William  |.  Doyle, 

Deputy  Associate  Director,  Fruit  and 
Vegetable  Division. 

[¥R  Doc.  92-27  Filed  1-2-92;  8:45  am] 

BiUJNQ  CODE  341(Hn-M 


7  CFR  Part  1007 

[DA-91-0231 

Milk  in  the  Georgia  Marketing  Area; 
Notice  of  Proposed  Suspension  of 
Certain  Provisions  of  ttie  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  notice  invites  written 
comments  on  a  proposal  that  would 
suspend  portions  of  the  producer  milk 
definition  of  the  Georgia  milk  order  for 
the  months  of  December  1991  through 
August  1992.  The  suspension  would 
increase  the  amount  of  milk  that  may  be 
shipped  directly  from  the  farm  to 
nonpool  plants  and  still  be  priced  under 
the  order.  The  suspension  was 
requested  by  Carolina  Vii^nia  Milk 
Producers  Association  (CVMPA),  a 
cooperative  association  that  represents 
producers  who  supply  the  market. 
CVMPA  contends  that  the  suspension  is 
necessary  because  of  changed 
marketing  conditions  and  to  provide 
equity  among  its  producer  members 
because  of  base  plans  in  the  Georgia 
milk  order  and  neighboring  Federal 
orders. 

DATES:  Comments  are  due  on  or  before 
January  10, 1992. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  wiUi  the  USDA/AMS/ 
Dairy  Division.  Order  Formulation 
Branch,  room  2968,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-«456. 

FOR  nNITNER  MFORMATtON  CONTACT 

Clayton  H.  Plumb,  Chief,  Order 
Formulation  Branch,  USDA/AMS/Dairy 
Division,  room  2968,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456, 
(202)  720-6274, 

SUPPLEMENTARY  INFORMATION:  The 

Regulatory  Flexibility  Act  (5  U.S,C  601- 
612}  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  Of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  'lenefits  that  accrue 
from  such  pricing. 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  ihe 
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criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Georgia  marketing  area  is 
being  considered  for  the  months  of 
December  1991  through  August  1992. 

In  §  1007.13  paragraphs  (b](4]'and 
(b)(5). 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch, 
room  2968,  South  Building,  P.O.  Box 
96456.  Washington,  DC  20090-6456.  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  Tiling  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include 
December  1991  in  the  suspension  period. 

Statement  of  Consideration 

The  proposed  suspension  would 
suspend  portions  of  the  producer  milk 
definition  of  the  Georgia  milk  order  for 
the  months  of  December  1991  through 
August  1992.  The  proposal  would  allow 
more  milk  to  be  shipped  from  farms  to 
nonpool  plants  and  still  be  priced  and 
pooled  under  the  order. 

The  order  provides  that  a  cooperative 
association  may  divert  up  to  25  percent 
of  the  milk  received  at  pool  plants  and 
that  a  proprietary  handler  may  divert  up 
to  25  percent  of  its  non  member  milk 
received  at  its  pool  plant.  A  suspension 
would  increase  the  diversion  limits  to  all 
but  10  days'  production  of  each  producer 
during  the  month. 

The  suspension  was  requested  by 
Carolina  Virginia  Milk  Producers 
Association  (CVMPA),  a  cooperative 
association  having  a  substantial  amount 
of  milk  pooled  on  the  Georgia  market.  In 
support  of  its  proposal,  the  cooperative 
said  the  suspension  is  needed  because  a 
decreased  volume  of  milk  is  needed  by 
pool  plants  in  the  Georgia  marketing 
area.  CVMPA  said  that  on  December  1, 
1991,  there  was  a  significant  shift  of 
processed  milk  accounts  from  plants 
regulated  by  the  Georgia  milk  order  to 
other  order  plants.  The  cooperative  also 
states  that  it  is  not  practical  to  shift 
producer  milk  supplies  among  orders, 
because  of  the  base  plans  in  the  Georgia 
order  and  neighboring  orders.  CVMPA 
said  that  because  of  the  diversion 
limitations  contained  in  the  Georgia 
order,  producer  is  being  reloaded  at  pool 
plants  to  keep  it  priced  under  the  order. 


Relaxation  of  the  diversion  limits  would 
facilitate  moving  the  milk  directly  to 
nonpool  plants. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisionaior  the 
months  of  December  1991  through 
August  1992. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

List  of  Subjects  in  7  CFR  Part  1007 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1007  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

Signed  at  Washington.  DC,  on  December 
27, 1991. 
L.P.  Massaro, 
Acting  Administrator. 

[FR  Doc.  92-30  Filed  1-2-92: 8:45  am] 

BILUNQ  CODE  341»-0>-M 

7  CFR  Part  1106 
(DA-91-024] 

Milk  in  the  Southwest  Plaint  Marketing 
Area;  Notice  of  Proposed  Suspension 
of  Certain  Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  suspension  of  rule. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
certain  provisons  of  the  Southwest 
Plains  milk  order.  The  suspension 
actions  were  requested  by  Mid-America 
Dairymen.  Inc.  (Mid-Am).  a  cooperative 
assocation  that  represents  producers 
who  supply  a  significant  portion  oi  milk 
for  the  market. 

The  proposed  suspension  actions 
would  suspend  for  the  months  January 
through  August  1992  the  shipping 
standards  for  supply  plants.  The 
monthly  requirement  that  a  dairy, 
farmer's  milk  be  received  at  a  pool  plant 
in  order  to  be  eligible  for  diversion  to 
nonpool  plants  would  be  suspended  for 
the  months  of  February  through  August 
1992.  Mid-Am  claims  these  suspension 
actions  are  necessary  for  the  efficient 
disposition  of  an  increasing  supply  of 
milk.  The  proponent  contends  that  the 
proposed  actions  would  eliminate  the 
costly  and  inefTicient  movement  of  milk 
from  supply  plants  that  would  have  to 
be  made  to  guarantee  continued  pricing 
and  pooling  of  milk  of  producers  who 
have  historically  supplied  the  market's 
fluid  needs. 


DATES:  Comments  are  due  no  later  than 
January  10, 1992. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building,  P.O. 
Box  96456.  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Glandt,  Marketing  ^ecialist, 
USDA/AMS/Dairy  Division,  Order        ^ 
Formulation  Branch,  room  2968,  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  720-4829. 

SUPPLEMENTARY  INFORMATION:  The 

Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule.  Notice  is  hereby  given 
that,  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
the  suspension  of  the  following 
provision  of  the  order  regulating  the 
handling  of  milk  in  the  Soutwest  Plains 
marketing  area  is  being  considered  as 
follows: 

For  January  through  August  1992. 

1.  In  S  1106.6.  suspension  of  the  words 
"during  the  month". 

2.  In  S  1106.7(b)(1).  suspension  of  the 
words  "of  February  through  August  until 
any  month  of  such  period  in  which  less 
than  20  percent  of  the  milk  received  or 
diverted  as  previously  specified,  is 
shipped  to  plants  described  in 
paragraph  (a)  or  (e)  of  this  section.  A 
plant  not  meeting  such  20  percent 
requirement  in  any  month  of  such 
February-August  period  shall  be 
qualified  in  any  remaining  month  of 
such  period  only  if  transfers  and 
diversions  pursuant  to  paragraph  (b)(2) 
of  this  section  to  plants  described  in 
paragraph  (a)  or  (e)  of  this  section  are 
not  less  than  50  percent  of  receipts  or 
diversions,  as  previously  specified". 

For  February  through  August  1992. 
1.  In  S  1106.13,  suspension  of 
paragraph  (d)(1)  in  its  entirety. 
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All  persons  who  want  to  send  ««ritten 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
room  2968.  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456,  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  Tlie 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include  January 
1992  in  the  su::psnsion  period. 

The  comments  that  are  sent  will  be 
made  available  for  pubhc  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Ckinsideration 

The  proposed  actions  for  January 
through  August  1992  would  suspend  the 
shipping  standards  for  supply  plants 
that  were  previously  associated  with  the 
market.  The  order  defines  a  supply  plant 
as  a  plant  from  which  fluid  milk 
products  are  transferred  or  diverted  to 
distributing  plants  during  the  month.  It 
also  provides  that  in  order  to  be  pooled 
under  the  order  during  the  months  of 
Sepiember  through  January,  50  percent 
of  a  supply  plant's  receipts  must  be 
shipped  to  distributing  plants  each 
month.  A  supply  plant  that  was  pooled 
during  each  of  the  immediately 
preceding  months  of  September  through 
January  shall  continue  to  be  pooled 
during  the  following  months  of  February 
through  August  if  20  percent  of  its 
receipts  are  shipped  to  distributing 
plants.  Part  of  the  requested  suspension 
action  would  remove  during  the  months 
of  February  1992  through  August  1992 
the  shipping  standard  for  supply  plants 
that  were  pooled  under  the  order  during 
the  immediately  preceding  September 
through  January  period.  "Hiese  order 
provisions  were  last  suspended  from 
February  through  August  1991. 

The  proposed  suspension  action 
would  also  suspend,  for  February  1992 
through  August  1992,  the  monthly 
requirement  that  a  dairy  fanner's  milk 
be  received  at  a  pool  plant  in  order  to  be 
eligible  for  diversion  to  nonpool  plants. 
The  order  currently  provides  that  a 
dairy  farmer's  milk  may  be  diverted  to 
nonpool  plants  and  still  be  priced  under 
the  order  if  at  least  one  day's  production 
of  such  person  is  physically  received  at 
a  pool  plant  during  the  month.  This 
order  provision  also  was  last  su&pended 
from  February  through  August  1991. 

The  suspension  actions  were 
requested  by  Mid-America  Dairymen, 
Inc.  (Mid-Am),  a  cooperative  association 
that  represents  a  substantial  number  of 
producers  who  supply  the  market  Mid- 
Am  asserts  that  there  will  be  ample 


supplies  of  direct-shipped  producer  milk 
to  satisfy  the  fluid  needs  of  plants 
during  the  February  through  August  1992 
period.  Mid-Am  claims  that  producer 
receipts  in  the  Southwest  Plants  order 
are,increasing  at  a  rate  faster  than  Class 
I  milk  sales.  Because  of  this,  Mid-Am 
contends  that  it  is  unnecessary  to 
compel  producers  located  some  distance 
from  pool  plants  to  have  their  milk  be 
received  at  a  pool  plant  one  time  during 
the  month  when  their  milk  can  more 
economically  be  diverted  to 
manufacturing  plants  in  the  production 
area.  Mid-Am  afgues  that  requiring  each 
producer  to  have  his/her  milk  be 
received  at  least  one  time  each  month  at 
a  pool  plant  will  result  in  uneconomical 
and  inefficient  milk  movements. 

List  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1106  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Signed  at  Washington,  DC,  on:  December 
27. 1991. 

Daniel  Haley. 

Administrator. 

[FR  Doc.  92-29  Filed  1-2-92;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  ParU  1 1. 19.  20, 21,  25, 26, 30, 
31.  32,  33.  34.  35.  39. 40.  50.  52.  53, 54, 
55, 80, 61, 70, 71, 72, 73, 74, 75, 95, 110, 
140,150 

RIN  3150-A062 

Clarificatfon  of  Statutory  Authority  for 
Purposes  of  Criminal  Enforcement 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  clarify  the 
applicability  of  the  criminal  penalty 
provisions  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  certain 
regulations.  The  proposed  rule  is 
intended  to  identify  more  clearly  those 
regulations  which  may  subject  the 
violator  to  criminal  penalties  for  willfull 
violation,  attempted  violation,  or 
conspiracy  to  violate. 
DATES:  The  comment  period  expires 
March  18, 199Z  Comments  received 
after  the  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission  if 
able  to  assure  consideration  only  for 


comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  comments  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch. 
'  Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Lieberman,  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
telephone  (301)  504-2741. 

SUPM.EMENTARY  MFONMATION:  The 

Commission's  regulations  are  issued 
under  authority  of  section  161,  among 
others,  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  (the  Act).  Within  section 
161,  there  are  five  provisions,  sections 
161b,  161i.  1610, 161p,  and  161x,  that 
provide  the  Commission  with  authority 
to  issue  regulations.  The  rulemaking 
authority  delegated  to  the  Commission 
in  sections  161b,  161i.  and  161o  provides 
the  basis  for  most  of  the  substantive 
rules  issued  by  the  Commission  that  are 
codified  in  10  CFR  chapter  I.  The  NRC 
has  considered  how  to  provide  effective 
notice  as  to  which  of  its  regulations  are 
issued  under  sections  leib,  161i,  or  161o. 
At  the  same  time,  the  NRC  has  also 
considered  how  to  minimize  imprecision 
that  could  jeopardize  appropriate 
enforcement  action  against  those  who 
violate  these  regulatory  requirements. 

Section  222  of  the  Act  provides 
criminal  penalties  for  willful  violation 
(including  an  attempted  violation  or  a 
conspiracy  to  violate}  of  sections  57, 92, 
and  101  of  the  Act,  and  unlav^rful 
interference  with  any  recapture  or  entry 
under  section  108  of  the  Act.  Section  223 
of  the  Act  provides  criminal  penalties 
for  willful  violation  (including  an 
attempted  violation  or  a  conspiracy 
violation)  of  any  provision  of  the  Act  for 
which  no  criminal  penalty  is  speciHcally 
provided,  and  for  willful  violation  of  any 
regulation  or  order  prescribed  or  issued 
under  sections  65, 161b,  161i,  or  161o  of 
the  Act. 

Currently,  the  NRC  provides  notice  of 
the  criminal  penalty  provisions  of 
section  223  by  including  a  paragraph  in 
the  authority  citation  for  each  affected 
part  of  10  CFR  chapter  I  that  identifies 
provisions  of  the  appropriate 
regulations,  by  section  or  paragraph, 
that  the  NRC  considers  promulgated 
under  section  161b,  161i,  or  161o. 
Specifically,  section  leib  of  the  Act 
authorizes  the  Commission  to  "establish 
by  rule,  regulation,  or  order,  such 
standards  and  instructions  to  govern  the 
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possession  and  use  of  special  nuclear 
material,  source  material,  and  byproduct 
material  as  the  Commission  may  deem 
necessary  or  desirable  to  promote  the 
common  defense  and  security  or  to 
protect  health  or  to  minimize  danger  to 
life  or  property  *  *  *."  Section  161i 
states  that  the  Commission  may 
"prescribe  such  regulations  or  orders  as 
it  may  deem  necessary  (1)  to  protect 
Restricted  Data  received  by  any  person 
in  connection  with  any  activity 
authorized  pursuant  to  this  Act,  (2)  to 
guard  against  the  loss  or  diversion  of 
any  special  nuclear  material  acquired  by 
any  person  pursuant  to  section  53  or 
produced  by  any  person  in  connection 
with  any  activity  authorized  pursuant  to 
this  Act,  to  prevent  any  use  or 
disposition  thereof  which  the 
Commission  may  determine  to  be 
inimical  to  the  common  defense  and 
security,  *.  *  *  and  (3)  to  govern  any 
activity  authorized  pursuant  to  this  Act, 
*  *  *  in  order  to  protect  health  and  to 
minimize  danger  to  life  or  property." 
Section  161o  authorizes  the  Commission 
to  "require  by  rule,  regulation,  or  order, 
such  reports,  and  the  keeping  of  such 
records  with  respect  to,  and  to  provide 
for  such  inspections  of,  activities  and 
studies  oftypes  specified  in  section  31 
and  of  activities  under  licenses  issued 
pursuant  to  sections  53, 63, 81, 103,  and 
104,  as  may  be  necessary  to  effectuate 
the  purposes  of  this  Act,  including 
section  105."  Thus  the  Commission's 
rulemaking  authority  in  these  sections  is 
the  basis  for  the  substantive  rules  of  the 
Commission.  Section  161x  authorizes  the 
Commission  to  establish,  by  regulation, 
standards  to  ensure  fmanclal  security 
for  decontamination  and  -< 
decommissioning  of  sites  containing 
certain  byproduct  material,  specifically 
mill  tailings.  The  remaining  section 
(161p]  authorizes  the  Commission  to 
make,  promulgate,  issue,  rescind,  and 
amend  rules  and  regulations  which  may 
be  necessary  to  carry  out  the  purposes 
of  the  Act.  This  last  section  pertains  to 
the  more  general  or  merely 
administrative  (nonsubstantive) 
regulations,  as  opposed  to  the 
substantive,  specified  matters  of  the 
three  primary  sections.  Section  161p  is 
used  for  the  promulgation  of  those  rules 
that  are  necessary  to  administratively 
complement  the  rules  issued  pursuant  to 
161b,  161i,  and  161o.  In  light  of  the  more 
specific  authority  of  sections  161  b,  i,  o, 
or  X,  section  161p  is  considered  a 
catchall  provision  that  has  no 
application  where  a  provision  of  Section 
161  provides  specific  authority. 
This  rule  will  remedy  several 
problem*  with  the  current  method  of 
providing  notice  of  the  criminal  penalty 


provisions  of  the  Act  It  may  not  always 
be  readily  apparent  from  a  statement  in 
the  authority  cilatioBS  for  each  part  that 
the  purpose  of  that  statement  is  to 
provide  notice  of  potential  criminal 
penalties  for  certain  willful  violations. 
To  fully  appreciate  this  notice,  a  reader 
needs  to  understand  the  rulemaking 
provisions  of  sections  161b.  161i,  and 
1610.  as  well  as  the  criminal  penalty 
provisions  of  section  223.  From  time  to 
time,  errors  have  been  made  which 
hampered  the  effectiveness  of  including 
the  criminal  penalty  notice  provisions  in 
the  authorities  sections.  In  some 
instances,  authority  citations  have  been 
merely  to  sc-.tion  161  without  any 
indication  of  which  subsection  of  161 
was  used  to  promulgate  the  regulatioa 
Substantive  regulations,  such  as  10  CFR 
50.7(a),  which  addresses  discrimination 
against  an  employee  for  raising  safety 
concerns,  were  overlooked.  When 
§  50.7(a)  was  originally  issued,  there 
was  no  specific  notice  in  the  authority 
section  that  this  section  was  issued 
under  181b.  161i,  or  161o.  This  oversight 
resulted  in  a  failure  to  provide  notice  to 
the  public  that  this  substantive 
regulation  was  promulgated  under  the 
specific  subsections  for  which  the  Act 
provides  criminal  penalties  for  willful 
violations.  These  types  of  problems 
have  affected  the  NRC's  ability  to  refer 
cases  to  the  Department  of  Justice  and 
seek  an  appropriate  criminal  remedy. 

The  NRC  has  considered  how  to  best 
provide  notice  as  to  which  regulations 
are  issued  under  sections  leib,  161i,  or 
1610,  and  to  minimize  errors  that  could 
jeopardize  appropriate  enforcement 
action.  To  eliminate  any  uncertainty  and 
to  provide  clear  and  consistent  notice  of 
criminal  penalties  for  willful  violations 
of  specific  regulations,  the  Commission 
is  adopting  a  standard  format  for 
identifying  those  regulations  that,  if 
willfully  violated,  are  subject  to  criminal 
enforcement  penalties.  While  the 
statement  of  general  authority  for  each 
part  will  remain  the  same,  the  authority 
citations  will  no  longer  provide  notice 
by  the  inclusion  of  a  specific  reference 
to  those  regulations  issued  under 
sections  161b,  161i,  or  161o  for  the 
purpose  of  section  223  of  the  Act.  These 
paragraphs  within  the  authority 
citations  will  be  removed.  Instead,  each 
appropriate  part  in  10  CFR  chapter  I  will 
contain  a  section  that  will  address 
criminal  penalties.  The  new  "Criminal 
penalties"  section  (added  to  each  part) 
will  contain  a  statement  that  for  the 
purposes  of  section  223  all  dte 
regulations  in  the  part  are  "issued  under 
one  or  more  of  subsections  161b,  161  i.  or 
161o,"  except  as  otherwise  noted  in  a 
separate  paragraph.  Any  section  of  the 


regulation  which  is  not  substantive  in 
nature  will  be  specifically  identified  and 
excluded  from  criminal  enforcement 
penalties.  This  will  result  in  the 
exclusion  of  those  sections  that  are 
mainly  administrative  and  do  not 
address  substantive  matters.  In 
addition,  it  is  the  NRC's  intention,  when 
each  new  regulation  is  promulgated  in 
the  future,  to  include,  when  applicable,  a 
statement  in  the  Supplementary 
Information  published  in  the  Federal 
Register  that  the  regulation  is  issued 
under  section  161b,  161  i.  or  161  o.  If  a 
regulation  is  not  issued  under  one  of 
those  sections,  the  criminal  penalty 
section  for  the  part  in  which  the 
regulation  is  contained  will  be  amended 
to  specifically  enumerate  the  new 
regulation  as  an  exception.  The 
inclusion  of  a  "Criminal  penalties" 
provision  in  the  body  of  regulations  in 
each  substantive  part  will  provide 
explicit  notice  of  potential  criminal 
penalties  and  should  enable  all  persons 
subject  to  the  rules  to  readily  determine 
yvhether  willful  violation  of  the 
regulation  could  result  in  criminal 
liability,  such  as  a  fine  or  imprisonment. 

In  determining  which  NRC  regulations 
are  substantive  and.  accordingly,  are 
promulgated  under  sections  161b,  161  i, 
or  1610  of  the  Act,  the  NRC  has  included 
those  rules  that  create  duties, 
obligations,  conditions  restrictions, 
limitations,  and  prohibitions. 
Regulations  that  are  considered 
substantive  include  those  that  describe 
which  activities  require  an  NRC  license, 
what  a  licensee  must  do  under  license 
conditions,  and  what  information  is 
required  to  be  collected,  reported, 
recorded,  and  protected  by  licensees 
and  the  NRC.  In  this  proposed 
rulemaking,  the  regulations  stating  what 
is  to  be  submitted  in  an  application  for 
an  NRC  license  have  not  been  included 
among  those  subject  to  criminal 
enforcement  This  is  because  those 
requirements  are  stated  in  a  general 
manner  or  without  language  that 
specifically  imposes  a  requirement. 
Nonetheless,  any  willful  submission  of 
material  false  information  to  the  NRC  in 
a  license  application  remains  subject  to 
criminal  enforcement  under  th? 
provisions  of  18  U.S.C.  1001.  In  a  few 
instances,  a  section  that  appears  similar 
to  the  application  requirement  sections 
discussed  above  is  made  subject  to 
criminal  prosecution  because  the  section 
also  contains  a  provision  that  imposes  a 
specific  requirement  such  as  50.34(e), 
which  requires  an  applicant  to  protect 
Safeguards  Information. 

In  addition,  it  was  noted  in  the 
preparation  of  this  rulemaking  that 
inconsistent  language  is  used  in  the 
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various  parts  to  describe  civil  remedies, 
and  that  a  few  parts  do  not  contain  any 
such  provision.  Changes  have  been 
made  to  use  the  same  language  in  each 
part  and  to  add  those  provisions  in  parts 
that  may  be  the  basis  for  civil 
enforcement  action.  This  does  not  add 
any  new  sanction,  but  clarifies  that  civil 
and  criminal  enforcement  authority  is 
available.  Previous  provisions  as  to 
criminal  sanctions  that  appeared  in 
"Violations"  sections  in  some  Parts  have 
been  deleted  because  they  are  replaced 
by  the  new  "Criminal  Penalties" 
sections. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  the  proposed  regulation. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain  a 
new  or  amended  information  collection 
requirement  subject  to  the  Paperwork 
^Reduction  Act  of  1980  (44  USC  3501,  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  numbers:  3150- 
0001, 0002,  0007,  0008,  0009,  0010,  0011. 
0014,  0015,  0016.  0017,  0018,  0020,  0032. 
0035,  0036.  0039,  0044,  0046,  0047,  0055, 
0062,  0123.  0126.  0127  0130,  0132,  0135. 
0146,  and  0151. 

Regulatory  Analysis 

The  NRC  has  prepared  this  proposed 
regulation  in  order  to  identify  the 
provisions  of  its  regulations  that  are 
issued  under  section  223  of  the  Act  for 
purposes  of  imposing  criminal  penalties 
on  those  who  willfully  violate  those 
regulatory  requirements.  The  NRC 
recognizes  a  need  to  clearly,  simply,  and 
accurately  identify  these  provisions  to 
provide  public  notice  that  violations  of 
certain  provisions  may  subject  the 
violator  to  criminal  penalty.  The 
amendments  presented  in  this  proposed 
rule  are  intended  to  accompbsh  this 
objective.  This  proposed  rule  would  not 
result  in  the  creation  of  new  potential 
liabilities  and,  of  itself,  imposes  no  new 
requirements  on  NRC  licensees.  This 
discussion  constitutes  the  regulatory 
analysis  for  this  proposed  rule. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  USC  605(b)). 
the  Commission  certifies  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  proposed  rule  would  not  result  in 
the  creation  of  any  new  potential 
liabilities  and  would  not  impose  new  or 
additional  requirements  on  NRC 
licensees. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule,  and. 
therefore,  a  backfit  analysis  is  not 
required  for  this  proposed  rule,  because 
these  amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects 

10  CFR  Part  11  > 

Criminal  Penalties.  Hazardous 
materials — transportation, 
Investigations,  Nuclear  materials, 
Reporting  and  recordkeeping 
requirements.  Security  measures. 
Special  nuclear  material. 

10  CFR  Part  19 

Criminal  penalties.  Environmental 
protection,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Occupational 
safety  and  health.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 

10  CFR  Part  20 

Byproduct  material,  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Special 
nuclear  material,  Source  material. 
Waste  treatment  and  disposal. 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors. 
Penalty,  Radiation  protection,  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  25 

Classified  information.  Criminal 
penalties.  Investigations,  Reporting  and 
recordkeeping  requiren:ent8.  Security 
measures. 

10  CFR  Part  26 

Alcohol  abuse,  Alcohol  testing. 
Appeals,  Chemical  testing.  Drug  abuse, 
Drug  testing.  Employee  assistance 
programs.  Fitness  for  duty  Management 
actions.  Nuclear  power  reactors. 
Protection,  of  information.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  30 

Byproduct  material.  Criminal 
penalties.  Government  contracts. 
Intergovernmental  relations.  Isotopes. 
Nuclear  materials.  Radiation  protection. 


Reporting  and  recordkeeping 
requirements. 

10  CFR  Port  31 

Byproduct  material.  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Packaging  and  containers.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements,  Scientific  equipment. 

10  CFR  Part  32 

Byproduct  material,  Criminal 
penalties.  Labeling.  Nuclear  materials. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  33 

Byproduct  material,  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  34 

Criminal  penalties.  Packaging  and 
containers.  Radiation  protection, 
Radiography,  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures. 

10  CFR  Part  35 

Byproduct  material.  Criminal 
penalties.  Drugs,  Health  facilities,    . 
Health  professions,  Incorporation  by 
reference.  Medical  devices.  Nuclear 
materials.  Occupational  safety  and 
health.  Radiation  protection.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  39 

Byproduct  material.  Criminal 
penalties.  Nuclear  material.  Oil  and  gas 
exploration — well  logging.  Reporting 
and  recordkeeping  requirements. 
Scientific  equipment.  Security  measures. 
Source  material,  Special  nuclear 
material. 

10  CFR  Part  40 

Criminal  penalties.  Government 
contracts.  Hazardous  materials — 
transportation,  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material,  Uranium. 

10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors,  Radiation 
protection,  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  52 

Administrative  practice  and 
procedure.  Antitrust.  Backfitting, 
Combined  license.  Early  site  permit, 
Emergency  planning.  Fees.  Inspection, 
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Limited  work  aatfaoriiation.  Nuclear 
power  plants  and  rectors.  ProbabiUstlc 
risk  assessment,  Prototype,  Reactor 
siting  criteria.  Redress  of  site.  Reporting 
and  recordkeeping  requirements. 
Standard  design.  Standard  desi^ 
certification. 

lOCFRPartSS 

Administrative  practice  and 
procedure,  High-level  waste,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  recordkeeping 
requiiaments,  Spent  fuel.  Waste 
treatment  and  disposaL 

10  cm  Port  54 

Administrative  practice  and 
procedure.  Age-related  degradation, 
BadcHtting,  Classified  information. 
Criminal  penalty.  Environmental 
protection.  Incorporation  by  refierence. 
Nuclear  power  plants  and  reactors. 
Reporting  and  recordkeeping 
requirements. 

lOCFRPartSS 

Criminal  penalties,  Manpower 
training  programs.  Nuclear  power  plants 
and  reactors,  Reporting  and 
recordkeeping  requirements. 

lOCFRParteO 

Criminal  penalties.  High-level  waste, 
Nuclear  power  plants  and  reactors. 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 

10  CFR  Part  61 

Criminal  penalties.  Low-level  waste. 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 

10  CFR  Part  70 

Criminal  penalties,  Hazardous 
materials — transportation.  Material 
control  and  accounting,  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment,  Security  measures.  Special 
nuclear  material. 

10  CFR  Part  71 

Criminal  penalties.  Hazardous 
materials — transportation.  Nuclear 
materials.  Packaging  and  containers. 
Reporting  and  recordkeeping 
requireinents. 

10  CFR  Part  72 

Criminal  penalties.  Manpower 
training  programs,  Nudear  materials, 
Occupationik  safety  and  health. 
Reporting  and  recocdkeepiiig 
requirements,  Secnrity  measures.  Spent 
fuel 


lOa^PartTS 

Criminal  penalties.  Hazardous 
materials — ^transportation.  Incorporation 
by  reference.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

10  CPU  Part  74 

Accounting,  Criminal  penalties. 
Hazardous  materials — transportation. 
Material  control  and  accounting, 
Nuclear  materials.  Packaging  and 
containers.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Scientific  equipment 
Special  nudear  material. 

10  CFR  Part  75 

Criminal  penalties.  Intergovernmental 

relations.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

lOCFRPartOS 

Classified  information.  Criminal 
penalties.  Reporting  and  recordkeeping 
requirements.  Security  measures. 

10  CFR  Part  110 

Administrative  practice  and 
procedure,  Classified  information. 
Criminal  penalties.  Export  Import, 
Incorporation  by  reference. 
Intergovernmental  relations,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordke^ing 
requirements.  Scientific  equipment. 

10  CFR  Part  140 

Criminal  penalties,  Extraordinary 
nuclear  occurrence.  Insurance, 
Intergovernmental  relations.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  150 

Criminal  penalties.  Hazardous 
materials — bansportatioa 
intergovernmental  reUtions.  Nudear 
materials.  Reporting  and  recordkeeping 
requirements,  Security  measures.  Source 
material.  Special  nuclear  material 

For  the  reasons  set  oot  in  the 
preamUe  and  under  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  ReoiganizatioD  Act  of  1974. 
as  amended,  and  5  U.&C.  553,  the  NRC 
is  proposing  the  following  amendracBts 
to  10  CFR  parts  11, 19, 2a  21. 2S»  20, 30i 
31. 32. 33. 34. 35, 3a  4a  Sft  SZ,  S3. 54, 5S, 

sa  ea  ei.  Toi  71. 72. 73, 74, 75, 95.  iia 

14aandl5a 


PART  11— CRfTEfNA  MHO 
PROCEDURES  FOR  DETERMMIMO 
EUGIBRJTV  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUCLEAR 
MATERIAL 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  Sec.  161. 68  Stat  04a  u 
amended  (42  U.S.C.  2201):'SEC.  201,  S8  Stat. 
1242.  at  amended  (42  U.S.C  5841).  Section 
11.15(e)  also  isned  onder  sec  SOI.  85  Stat. 
290(3lU.S,C.483a), 

2.  A  new  center  heading  "Violations" 
and  i  11.30  are  added  direcdy  after 

S  11.21  to  read  as  follows: 

Violations 

911.30   VIototions. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of- 

(1)  The  Atomic  Energy  Act  of  1954.  as 
amended, 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  dvi! 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of— 

(i)  Sections  53, 57, 62. 63, 81.  82. 101. 
103, 104, 107,  or  109  of  the  Atomic 
Energy  Act  of  1954.  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (bKl)(i)  of  this  section; 

{iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
spedfied  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  any  violationior  whidi  a 
license  may  be  revoked  under  sectkm 
186  of  the  Atomic  Energy  Ad  of  1964.  as 
amended. 

3.  Section  11.31  is  added  directly  after 
8  11.30  to  read  as  follows: 


S11J1    Criminal  I 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1964,  as  amended,  provides  for 
criminal  sanctions  for  wiUfal  violation, 
attempted  vidation,  or  conspiracy  to 
violate,  any  regulation  issacd  under 
subsections  leib.  IBli,  or  181o  of  the 
Act  For  puppoMS  of  section  223.  aU 
regulations  tai  part  11  are  issued  under 
one  or  more  of  subaecUons  lOlb,  I61i,  m 
1610.  except  for  llie  sectfons  listed  ki 
paragraph  (l^  of  this  sectioa 

(^  The  regolatioBt  in  part  11  that  art 
not  issued  aiider  sabeettkws  lOlb,  Wit. 
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or  1610  for  the  purposes  of  section  223 
are  as  follows:  9  S  HI.  11-3, 11.5, 11.7, 
11.8, 11.9, 11.16, 11.21. 11.30,  and  11.31. 

PART  19-NOnCES,  INSTRUCTIONS, 
AND  REPORTS  TO  WORKERS; 
INSPECTIONS 

4.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

Authority:  Sees.  53. 63.  81. 103, 104. 161, 186. 
68  Stat.  930.  933,  935.  936,  937,  948,  955.  as 
amended,  sec.  234,  63  Stat.  444,  as  amended 
(42  U.S.C.  2073.  2093,  2111,  2134,  2201.  2236, 
2282):  sec.  201.  88  Stat.  1242.  as  amended  (42 
U.S.C.  5841).  Pub.  L  95-601,  sec.  10,  92  Stat. 
2951  (42  U.S.C.  5851). 

5.  Section  19.30  is  revised  to  read  as 
follows: 

(19J0   VIoMiona.  I 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of-  / 

(1)  The  Atomic  Energy  Act  of  1954.  as 
amended,  ( 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of— 

(i)  Sections  53,  57,  62,  63,  81.  82, 101, 
103. 104, 107,  or  109  of  ^he  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section; 

(iv)  Any  term,  cqndition,  or  limitation 
of  any  license  issueAoHuienhe  sections 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

6.  Section  19.40  is  added  to  read  as 
follows: 

§19.40    Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i.  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  11  are  issued  under 
one  or  more  of  subsections  161b,  161i,  or 
1610.  except  for  the  sections  listed  in 
paragraph  (b]  of  this  section. 

(b)  The  regulations  in  part  19  that  are 
not  issued  under  subsections  161b,  161i, 


or  161o  for  the  purposes  of  section  223 
are  as  follows:  S  S  19.1, 19.2, 19.3, 19.4, 
19.5, 19.8, 19.16, 19.17. 19.18, 19.30, 19.31, 
and  19.40. 

PART  20-STANOARDS  FOR 
PROTECTION  AGAINST  RADIATION 

7.  The  authority  citation  for  part  20 
(including  §S  20.1  through  20.2402)  is 
revised  to  read  as  follows: 

Authority:  Sees.  53.  63.  65,  81, 103, 104, 161, 
182, 186.  68  Stat.  930.  933,  935,  936. 937,  948, 
953,  955.  as  amended  (42  U.S.C.  2073,  2093. 
2095.  2111.  2133,  2134.  2201,  2232,  2236);  sees. 
201,  as  amended.  202. 206, 88  Stat.  1242,  as 
amended.  1244. 1246  (42  U.S.C.  5841,  5842. 
5646). 

Section  20.408  also  issued  under  sees.  135, 
141.  Pub.  L  97-^25.  96  Stat.  2232,  2241  (42 
U.S.C.  10155, 10161). 

8.  Section  20.601  is  revised  to  r^ad  as 
follows: 

§20.601    Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of — 

(i)  Sections  53,  57.  62.  63,  81,  82, 101, 
104, 107,  or  109  of  the  Atomic  Energy  Act 
of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l](i)  of  this  section. 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l](i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

9.  Section  20.602  is  added  to  read  as 
follows: 

§20.602    Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  S9  20.1  through  20.602  are 
issued  under  one  or  more  of  subsections 


161b,  161i,  or  161o,  except  for  the 
sections  listed  in  paragraph  (b)  of  this 
section. 

(b)  The  regulations  in  S9  20.1  through 
20.602  that  are  not  issued  under 
subsections  161b,  161i,  or  161o  for  the 
purposes  of  section  223  are  as  follows: 
99  20.1,  20.2,  20.3,  20.4,  20.5,  20.6,  20.7. 
20.8,  20.107,  20.108,  20.204,  20.206,  20.302. 
20.306,  20.501,  20.502,  20.601,  and  20.602. 

§20.2401    [Amended] 

10.  In  9  20.2401,  paragraph  (c)  is 
removed. 

11.  Section  20.2402  is  added  directly 
after  9  20.2401  to  read  as  follows: 

§20.2402   Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  99  20.1001  through  20.402. 
are  issued  under  one  or  more  of 
subsections  161b,  161i,  or  161o,  except 
for  the  sections  listed  in  paragraph  (b)  of 
this  section. 

(b)  The  regulations  in  99  20.1001 
through  20.2402  that  are  not  issued 
under  subsections  161b,  161i,  or  161o  for 
the  purposes  of  section  223  are  as 
follows:  §9  20.1001,  20.1002,  20.1003, 
20.1004,  20.1005,  20.1006,  20.1007,  20.1008, 
20.1009. 20.1704,  20.1903,  20.1905,  20.2002, 
20.2007,  20.2301,  20.2302.  20.2401,  and 
20.2402. 

PART  21-REPORTING  OF  DEFECTS 
AND  NONCOMPLIANCE 

12.  The  authority  citation  for  part  21  is 
revised  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948.  as      . 
amended,  sec.  234, 83  Stat.  444,  as  ame^ed 
(42  U.S.C.  2201.  2282);  sees.  201,  as  amended, 
206,  88  Stat.  1242,  as  amended  1246  (42  U.S.C 
5841,  5846). 

Section  21.2  also  issued  under  sees.  135. 
141.  Pub.  L  97-425,  96  Stat.  2232.  2241  (42 
U.S.C.  10155, 10161). 

13.  Section  21.62  is  added  directly 
after  9  21.61  to  read  as  follows: 

§21.62    Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provided  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  21  are  issued  under 
one  or  more  of  subsections  161b,  161  i.  or 
1610,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 
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(b)  The  regulations  in  part  21  that  are 
not  issued  under  subsections  161b,  161i, 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  §§  21.1,  21.2.  21.3,  21.4, 
21.5.  21.7,  21.8,  21.61,  and  21.62. 

PART  25-ACCESS  AUTHORIZATION 
FOR  LICENSEE  PERSONNEL 

14.  The  Authority  citation  for  part  25  is 
revised  to  read  as  follows: 

Authority:  Sees.  145. 161. 68  Stat.  942. 948. 
as  amended  (42  U.S.C.  2165.  2201);  sec8.  201. 
88  Stat.  1242.  as  amended  (42  U.S.C.  5841); 
E.0. 10865.  as  amended.  3  CFR 1959-1963 
COMP..  p.  398  (50  U.S.C.  401.  note):  E.O. 
12356.  47  FR  14874,  April  6. 1982. 

Appendix  A  also  issue  under  96  Stat.  1051 
(31  U.S.C.  9701). 

§25.37   [Amended] 

15.  In  §  25.37,  paragraph  (c)  is 
removed. 

16.  Section  25.39  is  added  directly 
after  §  25.37  to  read  as  follows: 

§25.39    Criminal  penattiee. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  25  are  issued  under 
one  or  more  of  subsections  161b,  161i,  or 
1610,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  25  that  are 
not  issued  under  subsections  161b,  161i, 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  S§  25.1, 25.3, 25.5, 25.7, 
25.8,  25.9,  25.11,  25.19,  25.25,  25.27,  25.29, 
25.31,  25.37,  and  25.39. 

PART  26— FITNESS  FOR  DUTY 
PROGRAMS 

17.  The  authority  citation  for  part  26  is 
revised  to  read  as  follows: 

Authority:  Sees.  53, 81. 103. 104. 107. 161, 68 
Stat.  930.  935.  936,  937.  939.  948.  as  amended 
(42  U.S.C.  2073.  2111,  2112.  2133.  2134,  2137. 
2201):  sees.  201,  202,  206,  88  Stat.  1242. 1244. 
1246,  as  amended  (42  U.S.C.  5841.  5842.  5846). 

§26.90    [Amended] 

18.  In  S  26.90,  paragraph  (c)  is 
removed. 

19.  Section  26.91  is  added  directly 
after  §  26.90  to  read  as  follows: 

§  26.91    Criminal  penattiet. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  26  are  issued  under 


one  or  more  of  subsections  161b,  161i,  or 
1610,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  26  that  are 
not  issued  under  subsections  161b,  1611, 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  §{  26.1,  26.2,  26.3,  26.4, 
26.6,  26.8,  26.90,  and  26.91. 

PART  30— RULES  OF  GENERAL 
APPUCABILITY  TO  DOMESTIC 
UCENSING  OF  BYPRODUCT 
MATERIAL 

20.  The  authority  citation  for  part  30  is 
revised  to  read  as  follows: 

Authority:  Sees.  SI.  82, 161, 182, 183. 186. 68 
Stat.  935. 948. 953. 954. 955.  as  amended,  sec. 
234. 83  Stat.  444.  as  amended  (42  U.S.C.  2111. 
2112. 2201, 2232, 2233, 2236.  2282);  SECS.  201. 
as  amended.  202. 206, 88  Stat.  1242.  as 
amended,  1244. 1246,  (42  U.S.C.  S841, 5842, 
5846). 

Section  30.7  also  issued  under  Pub.  L  95- 
601,  sec.  10. 92  Stat.  2951  (42  U.S.C.  5851). 
Section  30.34(b)  also  issued  under  sec.  184, 68 
Stat.  954,  as  amended  (42  U.S.C.  2234). 
Section  30.61  also  issued  under  sec.  187. 68 
Stat.  955  (42  U.S.C.  2237). 

21.  Section  30.63  is  revised  to  read  as 
follows: 

§30^   VMatlora. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  n  of  the  Energy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of— 

(i)  Sections  53,  57.  62,  63,  81,  82, 101, 
103, 104, 107,  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  ii^paragraph  (b)(l)(i]  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

22.  Section  30.64  is  added  directly 
after  §  30.63  to  read  as  follows: 


9  30.64   CriniiiMl  peraMes. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violations, 
attempted  violation,  or  conspiracy  to 
violate,  and  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  30  are  issued  under 
one  or  more  of  subsections  161b,  16li,  or 
1610,  expect  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  30  that  are 
not  issued  under  subsections  161b.  161i, 
or  1610  for  the  puiposes  of  section  223  ' 
are  as  follows:  {8  30.1,  30.2,  30.4, 30.5, 
30.6,  30.8 ,  30.11,  30.12,  30.13,  30.15,  30.16. 
30.31,  30.32,  30.33,  30.37,  30.38,  30.39, 
30.61,  30.62,  30.63,  30.64,  30.70,  30.71,  and 
30.72. 

PART  31-GENERAL  DOMESTIC 
UCENSES  FOR  BYPRODUCT 
MATERIAL 

23.  The  authority  citation  for  part  31  is 
revised  to  read  as  follows: 

Authority:  Sees.  81. 161, 183, 68  Stat.  935, 
948. 954,  at  amended  (42  U.S.C.  2111. 2201. 
2233);  sees.  201,  at  amended.  202. 88  Stat. 
1242,  at  amended,  1244  (42  U.S.C.  5841.  5842). 

Section  31.6  also  issued  under  tec  274. 73 
Stat.  688  (42  U.S.a  2021). 

24.  Section  31.13  is  added  directly 
after  1 31.12  to  read  as  follows: 

(31.13   VIolsllom. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954.  as 
amended; 

(2)  Title  n  of  the  Energy 
Reorganization  Act  of  1974,  as  amended: 
or 

(3)  A  r^ulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  l^e  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of— 

(i)  Sections  53.  57,  62.  63,  81, 82, 101, 
103. 104, 107,  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b}(l)(i)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l](i}  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954.  as 
amended. 
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25.  Section  31.14  is  added  directly 
after  {  31.13  to  read  as  follows: 

S  31.14   Criminal  penatties.      ' 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regiilation  issued  under 
subsection  161b,  1611,  or  161o  of  the  Act 
For  purposes  of  section  223,  all  the 
regulations  in  part  31  are  issued  under 
one  or  more  of  subsections  161b,  161i,  or 
1610,  except  for  the  sections  listed  in 
paragraph  (b]  of  this  section. 

(b)  The  regulations  in  part  31  that  are 
not  issued  under  subsections  161b,  l^li, 
or  161o  for  the  purposes  of  section  223 
are  as  follows:  S§  31.1,  31Z  31.3.  31.4. 
31.7,  31.9.  31.13,  and  31.14. 

PART  32-SPEaFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

26.  The  authority  citation  for  part  32  is 
revised  to  read  as  follows: 

AudMrity:  Sees.  81, 161, 182, 163, 68  Stat. 
935,  948,  953,  954.  as  amended  (42  U.S.C.  2111, 
2201,  2232,  2233);  9ec.  201,  88  Stat.  1242.  as 
amended  (42  U.S.C.  5641). 

27.  Subpart  E  (§§  32.301  and  32.303)  is 
added  to  part  32  to  read  as  follows: 

Subpart  E— Violations 

Sea 

32.301    Violations. 

32.303    Criminal  penalties. 

Subpart  E— Violation*    ' 

932.301    Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954;  as 
amended;  , 

(2)  Title  n  of  the  Energy    I 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

[b]  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of — 

(i)  Sections  53,  57,  62.  63,  81,  82, 101, 
.103, 104, 107,  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l](i)  of  this  section; 

(ivXAny  term,  condition,  or  limitatioa 
of  any  license  issued  under  the  sections 


specified  in  paragraph  {bHl)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  xmder  section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

§32.303    Criminal  Panamas. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsection  161b.  161i.  or  161o  of  the  Act. 
For  purposes  of  section  223,  all  the 
regulations  in  part  32  are  issued  under 
one  or  more  of  subsections  181b,  161i,  or 
1610,  except  for  the  sections  listed  in 
paragraph  (b]  of  this  section. 

(b)  The  regulations  in  part  32  that  are 
not  issued  under  subsections  161b,  161i, 
or  161o  for  the  purposes  of  section  223 
are  as  follows:  §§  32.1,  32.2,  32.8,  32.11, 
32.14,  32.17,  32.18,  32.22,  32.2:3,  32.24, 
3Z26,  32.27.  32.28.  32.51,  32.53,  32.57, 
32.61.  32.71.  32.72,  32J'3.  32.74,  32.301, 
and  32.303. 

PART  33— SPECIFIC  DOMESTIC 
LICENSES  OF  BROAD  SCOPE  FOR 
BYPRODUCT  MATERIAL 

28.  The  authority  citation  for  part  33  is 
revised  to  read  as  follows: 

Authority:  Sees.  81, 161, 182, 183, 68  Stat. 
935,  948,  953,  954.  as  amended  (42  U.S.C  2111, 
2201.  2232,  2233);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

29.  A  new  center  heading  "Violations" 
and  §S  33.21  and  33.23  are  added 
directly  after  S  33.17  to  read  as  follows: 

Violations 

S  33.21    Vioiationa. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  n  of  the  Energy 
Reorganization  Act  of  1974,  as  amended: 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of — 

(i)  Sections  53,  57, 62,  63.  81.  82, 101, 
103, 104, 107,  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  speciHed 
in  paragraph  (b)(l)(i)  of  this  section; 


(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
spedfled  in  paragraph  (bKlRil  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Eneigy  Act  of  1954,  as 
amended. 

9  33.23    Criminal  panattlas. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1TO4,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  I6I0  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  33  are  issued  under 
one  or  more  subsections  161b,  161i,  or 
I6I0,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  33  that  are 
not  issued  under  subsections  161b,  161i, 
or  I6I0  for  the  purposes  of  section  223 
are  as  follows:  9S  33.1, 33.8, 33.11, 33.12, 
33.13,  33.14,  33.15,  33.16,  33.21.  33.23  and 
33:10a 

PART  34— LICENSES  FOR 
RADIOGRAPHY  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR 
RADIOGRAPHIC  OPERATIONS 

3a  The  authority  citation  for  part  34  is 
revised  to  read  as  follows: 

Autiiority:  Sees.  81. 161. 182. 66  Stat.  935. 
948.  953,  954,  as  amended  (42  U.S.C.  2111, 
2201,  223Z  2233);  see.  201, 88  Stat.  1242,  as 
amended  (42  U.S.C  5841). 

Section  34  J2  also  issued  under  sec.  206, 88 
Stat.  1246,  (42  U.S.C.  5646). 

31.  A  new  center  heading  "Violations" 
and  S9  34.61  and  34.83  are  added 
directly  after  §  34.51  to  read  as  follows: 

^^oIations 

934.61    Viotetiona. 

(a)  The  Commission  may  obtain  in 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regidation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of — 

(i)  Sections  53,  57, 62, 63,  81, 82, 101, 
103, 104, 107,  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 
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(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section; 

(iv)  AJiy  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b){l)(i)  of  this' 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  Section 
186  of  the  Atomic  Energy  Act  of  1954.  as 
amended. 

§34.63    Criminal  pwwItiM. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b.  161i,  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  34  are  issued  under 
one  or  more  of  subsections  161b,  161i,  or 
161o,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  34  that  are 
not  issued  under  subsections  161b,  161i, 
or  161o  for  the  purposes  of  section  223 
are  as  follows:  S§  34.1,  34.2,  34.3,  34.8, 
34.11.  34.51.  34.61.  and  34.63. 

PART  35-MEOICAL  USE  OF 
BYPRODUCT  MATERIAL 

32.  The  authority  citation  for  part  35  is 
revised  to  read  as  follows: 

Authority:  Sees.  81. 161. 182, 183,  68  Stat. 
935.  948,  953,  954,  as  amended  (42  U.S.C.  2111. 
2201,  2232.  2233):  sec.  201.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

33.  Section  35.990  is  revised  to  read  as 
follows: 

§35.990    VIoUltions. 

(a]  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  II  of  the  Enei^ 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of— 

(i)  Sections  53,  57,  62. 63,  81. 82, 101, 
103, 104, 107,  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy     ^ 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 


speciHed  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

34.  Section  35.991  is  added  directly 
after  §  35.990  to  read  as  follows: 

§35.991    Criminal  pwMltiM. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  35  are  issued  under 
one  or  more  of  jsubsections  161b,  161i,  or 
1610,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  35  that  are 
not  issued  under  subsections  161b,  161i, 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  §S  35.1,  35.2,  35.8,  35.12, 
35.18,  35.19.  35.57,  35.100.  35.600.  35.901. 
35.970,  35.971,  35.990,  35.991.  and  35.999. 

PART  39— UCENSES  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR  WELL 
LOGGING 

35.  The  authority  citation  for  part  39  is 
revised  to  read  as  follows: 

Authority:  Sees.  53.  57.  62.  63.  65,  69,  81.  82, 
161, 182, 183. 186,  68  Stat.  929,  930,  932,  933, 
934.  935,  948.  953.  954,  955.  as  amended,  sec. 
234,  83  Stat.  444.  as  amended  (42  U.S.C.  2073, 
2077,  2092,  2093,  2095,  2099,  2111,  2112,  2201. 
2232,  2233.  2236,  2282);  sees.  201.  as  amended, 
202.  206. 88  Stat.  1242,  as  amended,  1244, 1246 
(42  U.S.C.  5841,  5842,  5846). 

36.  Section  39.101,  is  revised  to  read 
as  follows: 

§39.101    Violation*. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevenLa  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  order  issued 
■pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 

'  penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of — 

(i)  Sections  53,  57,  62, 63,  81,  82, 101, 
103, 104, 107,  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section; 


(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (bj(l)(i)  of  this 
section- 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

37.  Section  39.103  is  added  directly 
after  §  39.101  to  read  as  follows: 

§39.103    Criminal  ptnaltlas. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  39  are  issued  under 
one  or  more  of  subsections  161b,  161i,  or 
1610,  except  for  the  sections  listed  in 
fiaragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  39  that  are 
not  issued  under  subsections  161b,  161i, 
or  161o  for  the  purposes  of  section  223 
are  as  follows:  §{  39.1,  39.2,  39.5,  39.8, 
39.13,  39.91,  39.101,  and  39.103. 

PART  40— DOMESTIC  UCENSING  OF 
SOURCE  MATERIAL 

38.  The  authority  citation  for  part  40  is 
revised  to  read  as  follows: 

Authority:  Sees.  62, 63. 64,  65,  81, 161, 182, 
183, 186,  68  Stat.  932,  933.  935,  948,  953.  954, 
955.  as  amended,  sees.  lle(2).  83.  84.  Pub.  L 
95-604.  92  Stat.  3033,  as  amended,  3039,  sec. 
234,  83  Stat.  444.  as  amended  (42  U.S.C. 
2014(e)(2).  2092,  2093.  2094.  2095,  2111,  2113, 
2114,  2201,  2232,  2233,  2236.  2282);  sec.  274, 
Pub.  L.  86-373.  73  Stat.  688  (42  U.S.C.  2021); 
sees.  201.  as  amended.  202.  206.  88  Stat.  1242, 
as  amended.  1244. 1246  (42  U.S.C.  5841,  5842, 
5846);  sec.  275, 92  Stat.  3021.  as  amended  by 
Pub.  L.  97-415,  96  Stat.  2067  (42  U.S.C.  2022). 

Section  40.7  also  issued  under  Pub.  L  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851).  ^ 
.  Section  40.31(g]  also  issued  under  sec.  122,  68 
Stat.  939  (42  U.S.C.  21S2).  Section  40.46  also 
issued  under  sec.  164,  68  Stat.  954,  as 
amended  (42  U.S.C  2234).  Section  40.71  also 
issued  under  sea'.  187,  68  Stat.  955  (42  U.S.C. 
2237).  J 

39.  Section  40.81  is  revised  to  read  as 
follows: 

§  40.81    Viotatlont. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended;  y 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as  amended:  or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  AcT^ 

(b)  The  Commission  f)iay  obtain  a 
court  order  for  the  payitent  of  a  civil , 


230 


Fwterd  RcgMer  /  Vol.  57.  No.  2  /  Friday.  January  3.  1992  /  Proposed  Riilcs 


penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  erf — 

(i)  Sections  53.  57.  62,  63.  81. 82. 101. 
103. 104. 107.  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended: 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii]  Any  rule,  regulation,  or  order 
issued  pursuant  to  tfie  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l](i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  Section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

4a  Section  40.82  is  added  directly 
after  $  40^  to  read  as  follows: 

S40J2    CrimiiuM  pwtaMe*.        ' 

(a]  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violations, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act  For  purposes  of  section  223,  all  tlie 
regulations  in  part  40  are  issued  under 
one  or  more  of  subsections  161b.  1611,  or 
1610,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

[b)  The  regulations  in  part  40  that  are 
not  issued  imder  subsections  161b,  161i, 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  §S  40.1. 40.2, 40.2a.  40.4, 
40.5. 40.6. 40.8. 40.11. 40.12, 40.13, 4ai4. 
40.20.  40.21,  40.22.  40.31.  40.32,  40.34. 
40.43.  40.44,  40.45, 40.71.  40.81.  and  40.82. 

PART  SO-DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTIUZATION 
FACIUT1ES 

41.  The  authority  citation  for  part  50  is 
revised  to  read  as  follows: 

Authority:  Sees.  102,  t03, 104. 105. 161, 182, 
183, 186, 189,  68  Stat.  936,  937,  93&  948,  953, 
954,  955,  956,  as  amended,  sec.  234.  83  Stat. 
1244,  as  amended  (42  U.S.C.  2132,  2133*2134, 
2135,  2201,  2232.  2233.  2236.  2239.  2282);  sees. 
201.  as  amended,  202, 206, 88  Stat  1242,  as 
amended,  1244, 1246  (42  U.S.C.  5841,  5842, 
5846). 

Section  50.7  also  issued  onder  Pub.  L  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  5G.10  also  issued  under  sees.  101. 185, 
68  Stat.  936,  955,  as  amended  (42  U.S.C.  2131, 
2235);  sec.  102,  Pub.  L  91-190,  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.13,  50.54(dd),  and 
5ai03  also  issued  under  sec.  108, 68  Stat.  939, 
as  amended  (42  U.S.C.  2138).  Sections  50.23, 
50.35,  50.55.  and  50.56  also  issued  under  sec. 
165,  68  Stat.  955  (42  U.S.C.  2235).  Sections 
50.33a,  S0.55a  and  Appendix  Q  also  issued 
under  sec.  102,  Pub.  L  91-19a  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.34  and  50.54  abo 
issued  under  sec  204,  88  Stat.  1245  (42 
U.S.C5844).  Sections  50.58,  50.91,  and  50.92 


also  issued  under  Pub.  L.  117-415. 96  Stat.  2073 
(42  U.S.C.  2239).  Section  50.78  also  issued 
under  sec.  122,  68  Stat.  939  (42  U5.C.  2152). 
Sections  50.80 — 50.81  also  issued  under  sec 
184.  66  Stat.  954.  as  amended  (42  U.S.C.  2234). 
Appendix  F  also  issued  under  sec.  187, 68 
Stat.  955  (42  U.S.C  2237). 

42.  Section  50.110  is  revised  to  read  a« 
follows: 

§50.110    Viotetien*. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  ol  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954.  as 
amended; 

(2)  Title  II  of  the  energy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b]  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of-^ 

(i)  Sections  53.  57.  62. 63,  81.  82. 101. 
103. 104. 107.  or  109  of  the  Atomic 
Energy  Act  of  1954.  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  speciBed 
in  paragraph  Cb)(l)(i]  of  tlu^  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b}(l}(i]  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954.  as 
amended. 

43.  Section  50.111  is  added  directly 
after  §  50.110  to  read  as  follows: 

§50.111    Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b.  161i.  or  161o  of  the 
Act.  For  purposes  of  settion  223,  all  the 
regulations  in  part  50  are  issued  under 
one  or  more  subsections  162b,  161i,  or 
161o,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  50  that  are 
not  issued  under  subsections  161b,  161i. 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  SI  50.1.  50.2.  50.3,  50.4. 
50.8,  50.11,  50.12.  50.13.  50.20,  50.21,  50.22. 
50.23.  50.30,  50.31,  50.32,  50.33,  50.34a. 
50.35.  50.36b.  50.37.  50.38.  50.39,  50.40, 
50.41.  50.42.  50.43,  50.45,  50.50,  50.51. 
50.52.  50.53.  50.56.  50.57.  50.58,  50.81, 
50.82,  50.90.  50.91.  50.92.  50.100.  50.101. 
50.102.  50.103.  50.109. 50.110.  and  50.111. 


PART  S2-EARLY  SITE  PERMITS: 
STANDARD  DESIGN  CERTIFICATIONS; 
AND  COMBINED  LICENSES  FOR 
NUCLEAR  POWER  PLANTS 

44.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  Sees.  103. 104. 161, 182, 183. 188. 
189.  88  Stat.  936. 948.  953,  954,  955.  956,  as 
amended,  sec.  234, 83  Stat.  1244,  as  amended 
(42  U.S.C.  2133,  2201.  2232,  2233.  2236,  2239, 
2282);  sees.  201.  202.  206,  88  Stat.  1242, 1244. 
1246,  as  amended  (42  U.S.C.  5841,  5842, 5846). 

45.  Subpart  D  (SS  52.111  and  52.113]  is 
added  to  part  52  to  read  as  follows: 

Subpart  O-VtaMiens 

Sec. 

5^111    Violations. 

52.113    Criminal  penalties. 

Subpart  D— Violations 

§52.111    Violations. 

(a)  The  Commission  may  obtain  an 
injunctioa  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954.  as 
amended; 

(|)  Title  n  of  the  Energy 
I^eorganization  Act  of  1974.  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of— 

(i)  Sections  53.  57.  62.  63.  81.  82. 101. 
103. 104. 107.  or  109  of  the  Atomic 
Energy  Act  of  1954.  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii]  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  speciHed 
in  paragraph  (b)(l)(i)  of  this  section; 

(iv]  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
speciHed  in  paragraph  (b)(l](i]  of  this 
section. 

(2]  for  any  violation  for  which  a 
license  may  be  revoked  luider  Section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

§  52.1 13    Criminal  penalties. 

(a]  Section  223  of  the  Atomic  Energy 
Act  of  1954.  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act  For  purposes  of  section  223,  all  the 
regulations  in  part  52  are  issued  under 
one  or  more  of  subsections  161b,  161i,  or 
IBlo.  except  for  the  sections  listed  in 
paragraph  (b]  of  this  section. 
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(b)  The  ngolalioiM  io  part  S2  that  are 
not  issaed  under  subsection*  ISlb.  16ai. 
or  161o  for  the  purposes  of  section  223 
are  as  follows:  §S  52.1,  52.3,  52.5,  52.8, 
52.11,  52.13.  52.15,  52.17,  52.18,  52.19. 
52.21. 52.23,  52.24,  52.27,  52.29, 52.31. 
52.33. 52.37,  52.41,  62.43,  52.47,  52.48, 
52.49,  52.51.  52.53.  52.54.  52.55, 52.57. 
52.59, 52.61,  52.71.  52.73,  52J5,  52.77. 
52.79. 52.81.  52.83, 52.85.  52.87. 52J9. 
52.93,  52.97,  52.101,  52.111.  and  52.113. 

PART  S3-CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ADEQUACY  OF  AVAILABLE  SPENT 
NUCLEAR  FUEL  STORAGE  CAPACITY 

48.  The  authority  citatkm  for  part  53  is 
revised  to  read  as  follows: 

AutiMrity:  Sees.  S3, 57. 62, 63, 65.  es,  81. 103. 
104. 16T.  68  Stat.  930.  932.  933.  934.  93Si  938. 
937, 948,  as  amended  (42  U.S.C.  2073.  2077. 
2082. 2095,  2099,  2111,  2133. 2134,  2201);  sees. 

201,  209.  as  amended.  88  Stat.  1242, 124S.  as 
amended  (42  U.S.C.  5841,  5849);  sees.  132. 135, 
96  Stat.  2230,  2232  (42  U.S.C.  10152. 10155). 

PART  54— REQUIREMENTS  FOR 
RENEWAL  OF  OPERATING  LICENSES 
FOR  NUCLEAR  POWER  PLANTS 

47.  The  authority  citation  for  part  54  is 
revised  to  read  as  follows: 

Authodty:  Sees.  102, 103. 104, 161. 181, 182, 
183, 186, 189,  68  SUt.  936. 937, 938, 948. 953. 
954,  955,  as  amended,  sec.  234. 83  Stat.  1244. 
as  amended  (42  U.S.C.  2132, 2133, 2134, 2136. 
2201,  2232,  2233,  2236,  2239;  2282);  sees.  201, 

202,  208^  88  St>t  1242. 1244. 8«  amended  (42 
U.Sil  5841. 5842.) 

4&  Section  54.41  is  added  directly 
after  §  54.37  to  read  as  follows: 

954l41    VtoMfeiw. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  die  pgoviaioaa 
ot- 

(1)  The  Atomic  Energy  Act  of  1954.  as 
amended. 

(2)  Title  U  of  the  Energy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  orcfer  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  dvB 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Acfc 

(1)  For  violations  of — 

(i)  Sections  53,  57. 62. 63,  ftl.  82, 101. 
103, 104. 107.  or  109  of  the  Atomic 
Energy  Act  ai  1954.  as  amended; 

(ii)  Section  206  of  die  Energy 
Reorganization  Act; 

(tit)  Any  rule,  regiriatioii,  or  order 
issaed  pursoaat  to  the  sections  specified 
in  peragra]!^  (b)(l)(i)  of  dtis  section: 

(iv)  Any  term,  conditioa  orliaiitatioa 
of  any  license  issaed  ander  the  sections 


specified  in  paragraph  (bKlK>)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Enei^gy  Act  of  1954.  as 
amended. 

49.  Section  54.43  is  added  directly 
after  S  54.41  to  read  as  foQowa: 

§54.43   Criminal  pMialtlaa. 

(a)  Secti(»  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  wiltfol  violations, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  onder 
subsections  161b,  1611  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  54  are  issued  under 
one  or  more  of  subsections  16lU  161i,  or 
1610,  except  fot  the  sections  Ksted  in 
paragraph  (b)  of  diis  section. 

(b)  The  regulations  in  part  54  that  are 
not  issued  under  stibsectiORS  161b,  161i, 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  H  54.1  54.3,  54.5,  54.7, 
54.9,  54.11,  54.15,  54.17,  54.19,  54.21,  54.22, 
54.23, 54.25,  64.27.  54.29, 54.31,  54.41,  and 
54.43. 

PART  55-OPERATOR'S  UCEMSES 

50.  The  authority  citatien  for  pert  55  is 
revised  to  read  as  follows: 

Authority:  Sees.  107. 161, 182, 68  StaL  939, 
948, 953,  as  aitwnded,  sec  234, 83  Stat  444,  as 
amended  (42  U.S.C  2137, 2281, 2231 2282); 
sees.  201,  as  BBended.  208;  88  StaL  1442.  aa 
amended,  12*4  (42  U.S.C.  58«1. 5842). 

SectJOBS  S5AX,  S&4ai,  SS.45.  aad  6&5»alaa 
issued  under  sec.  306.  Pub.  L  fl7-42&,  98  SUt 
2282  (42U.&C  10226).  Section  55.81  alao 
issued  under  sees.  186. 187, 66  StaL  955  (42 
U.S.C.  2236. 2237). 

51.  Section  S5J1  is  termd  to  read  as 
follows: 

9S&71    VMatkMia.      ' 

(a)  The  Comnissifm  nay  obtain  aa 
injunction  or  other  ooort  order  to 
prevent  a  violation  of  the  provisicRis 
of— 

(1)  The  Atomic  Boeigy  Act  of  1954.  as 
amended;  ■^ 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  order  issaed 
pursuant  to  those  Acts. 

(b)  The  Commisiiai  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of — 

(i)  Sections  53. 57,  82,  83, 91,  82. 101, 
103, 104, 107,  or  109  of  the  Atomic 
Energy  Act  of  1954.  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 


(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  speciHed 
in  paragraph  (b)(l)(i]  of  this  section; 

(iv)  Any  term,  corulition.  or  limitstion 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  Section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

52.  Section  55.73  is  added  directly 
after  S  55.71  to  read  as  follows: 

§  5a.7S   Cnfnivial  paaaMaa. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954.  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsection  161b,  lOli,  or  161o  of  the  AcL 
For  purposes  of  section  223,  all  the 
regulations  in  part  55  are  issaed  under 
one  or  more  of  subsections  161b,  1611,  or 
161o,  except  for  the  sections  listed  hi 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  55  that  are 
not  issued  under  subsections  161b.  161i» 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  55.1. 55.2,  55.4.  55.5. 55.0^ 
55.7,  55.8. 55.11. 55.13, 55.31. 55.33. 55.35. 
55.41,  55.43,  55j47.  55.51. 56.55,  55.57. 
55.61. 5571.  and  55.73. 

PART  60-DtSPOSAL  OF  HIQN-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

53.  The  authority  citation  for  part  60  is 
.  revised  to  read  as  follows: 

Aothorily:  Sees.  51, 53, 62;  63, 65, 81. 101, 
182, 183. 68  Stat  929, 930, 932, 933, 935. 948, 
053. 964,  aa  amended  (42  U.S.C.  2an,  2073. 
2092.  2883. 2088,  2111. 2381. 2232, 2233);  sacs. 
202,  208. 88  Stat  1244. 1346  (42  U5.C  6842, 
5846):  seca.  10  nd  M.  Pub.  L  98-801, 92  Stat* 
2951  (42U.Si:.  3821s  and  6861):  tec  102,  Pub^ 
L  91-188. 83  Stat  853  (43  U.SJC.  4332):  sees. 
114. 121.  Pub  L.  97-425. 96  SUt.  22138. 2228,  aa 
amended  (42  U&C.  10134. 10141). 

54.  Subpart  J  (SS  00.181  and  60.183)  is 
added  to  part  60  to  read  as  follows: 

Subpart  a^VtoMhins 

Sw:.  ' 

88.181  Viotatiaas. 
60.183  Criminal  penaJtia. 

Subpart  J- VMattoaa 


96airr 

(a)  The  Comiaission  may  ^tain  an 
injaaction  or  other  cout  order  tu 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954.  aa 
amended; 

(2)  Title  n  of  the  Energy 
Reotiudaation  Act  of  1874^  aa  aaeaded; 
or 
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(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of — 

(i)  Sections  53.  57.  62, 63,  81.  82, 101. 
103, 104, 107.  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended: 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  speciHed 
in  paragraph  (b)(l)(i]  of  this  section: 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b](l)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  Section 
188  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 


§60.183    Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsection  161b,  161i,  cr  161o  of  the  Act. 
For  purposes  of  section  223.  all  the 
regulations  in  part  60  are  issued  under 
one  or  more  subsections  161b,  161i,  or 
1610,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  60  that  are 
not  issued  under  subsections  161b,  161i. 
or  1610,  for  the  purposes  of  section  223 
are  as  follows:  9S  60.1,  60.2,  60.3,  60.5, 
60.6.  60.7.  60.8. 60.15.  60.16. 60.17.  60.18, 
60.21,  60.22,  60.23,  60.24,  60.31,  80.32. 
60.33,  60.41.  60.42,  60.43,  60.44,  60.45,  * 
60.46,  60.51.  60.52.  60.61.  60.62,  60.63. 
60.64,  60.65,  60.101.  60.102,  60.111,  60.112, 
60.113,  60.121,  60.122,  60.130.  60.131. 
60.132.  60.133,  60.134,  60.135,  60.137. 
60.140,  60.141.  60.142.  60.143.  60,150, 
60.151.  60.152.  60.162, 60.181.  and  60.183. 

PART  61— UCENSING 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 

55.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Authority:  Sees.  53.  57.  62.  63.  65. 81. 161. 
182.  60  Stat.  930.  932.  933.  935.  948.  953,  954.  as 
amended  (42  U.S.C.  2073,  2077.  2092,  2093, 
2095,  2111.  2201,  2232.  2233):  sec.  20Z  206,  88 
Stat  1244, 1246  (42  U.S.C.  5842.  5846);  sees.  10 
and  14,  Pub.  L  95-601.  92  Stat.  2951  (42  U.S.C. 
2Q21a  and  5851). 

56.  Section  61.83  is  revised  to  read  as 
follows:  I 

961J3    Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 


prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974.  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of — 

(i)  Sections  53.  57.  62,  63.  81.  82. 101. 
103. 104. 107.  or  109  of  the  Atomic 
Energy  Act  of  1954.  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l)(i]  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  imder  Section 
186  of  the  Atomic  Energy  Act  of  1954.  as 
amended. 

56.  Section  61.84  is  added  directly 
after  §  61.83  to  read  as  follows: 

§  61.84    Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b.  161i.  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  61  are  issued  under 
one  or  more  of  subsections  161b,  161i,  or 
1610,  excpet  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  61  that  are 
not  issued  under  subsections  161b,  161i, 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  SS  16.1,  61.2, 61.4,  61.5, 
61.6,  61.7,  61.8,  61.10,  61.11.  61.12.  61.13. 
61.14.  61.15. 61.16.  81.20.  61.21,  61.22. 
61.23. 61.26.  61.30. 61.31.  61.50.  61.51. 
61.54,  61.55.  61.58.  61.59.  61.61.  61.63. 
61.70.  61.71.  61.72.  61.73.  61.83.  and  61.84. 

PART  70-DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

58.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Authority:  Sees.  51,  53, 161. 182, 183, 68 
Stat.  929,  930.  948.  953.  954.  as  amended,  sec. 
234, 83  Stat.  444,  as  amended  (42  U.S.C.  2071, 
2073.  2201.  2232.  2233.  2282):  sees.  201.  as 
amended.  202.  204.  206,  88  Stat.  1242,  as 
amended.  1244. 1245. 1246  (42  U.S.C.  5841. 
5842.  5845.  5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135. 141.  Pub.  L  97-425. 96  Slat 
2232.  2241  (42  U.S.C.  10155, 10161).  Section 


70.7  also  issued  under  Pub.  L  95-601,  sec.  10. 
92  Stat  2951  (42  U.S.C.  5851).  Section  70.21(g) 
also  issued  under  sec.  122.  68  Stat  939  (42 
U.S.C.  2152).  Section  70.31  also  issued  under 
sec.  57d,  Pub.  L  93-377.  88  Stat.  475  (42  U.S.C 
2077).  Sections  70.36  and  70.44  also  issued 
under  sec.  184. 68  Stat.  954,  as  amended  (42 
U.S.C.  2234).  Section  70.61  also  issued  under 
sees.  186. 187.  68  Stat  955  (42  U.S.C.  2236. 
2237).  Section  70.62  also  issued  under  sec. 
- 108. 68  Stat  939.  as  amended  (42  U.S.C.  2138). 

59.  Section  70.71  is  revised  to  read  as 
follows: 

§7a7l    violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954.  as 
amended; 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974.  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  o^ 

(i)  Sections  53,  57.  62. 63,  81, 82, 101, 
103, 104, 107,  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act'; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section; 

(iv)  Any  item,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

60.  Section  70.72  is  added  directly 
after  §  70.71  to  read  as  follows: 

S  70.72   Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to     . 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  Part  70  are  issued  under 
one  or  more  of  subsections  161b,  161i.  or 
1610.  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  70  that  are 
not  issued  under  subsections  161b.  161i, 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  SS  70.1. 70.2.  70.4.  70.5. 
70,6.  70.8.  70.11,  70.12,  70,13,  70,13a. 
70.14.  70.18,  70.23. 70.31,  70.33,  70.34. 
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70.35, 70.37,  70.01,  70.62,  70.63, 70171,  aud 
70.72. 

PART  71— PACKAGING  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL 

61.  The  authority  citation  for  pert  71  is 
revised  to  read  as  fotknvs: 

'     Authority:  Sees.  53.  57. 62, 63,  81, 161, 182, 
1»,  68  Stat  930,  932,  933,  935.  »M,  963, 961  M 
amended  (42  U.S.C.  2073.  2077. 2082, 2093, 
2111. 2201, 2232. 2233);  sect.  201.  at  aineiided, 
202, 206. 88  Stat.  1242,  as  amended,  1244, 1246 
(42  U.S.C.  5841,  5842,  5849). 

Section  71.97  also  issued  wider  sec  301, 
Pub.  L  96-296, 94  Stat  788-79a 

62.'Sect{on  71.99  is  revised  to  read  as 

follows: 

$71^    Vtolations. 

(a)  The  Commissioo  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provistoos 
of— 

(1)  The  Atomic  Eheigy  Act  of  1954,  as 
amended; 

(2)  Title  n  of  the  Energy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  (rf  a  dvit 
penally  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of— 

(i)  Sections  53,  57, 62, 63,  81, 82. 191, 
103, 104. 107,  or  109  of  the  Atomic 
Energy  Act  of  1^4,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganizatim  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  para^vph  (b)(lKi)  of  ^is  section; 

(iv)  AJfiy  item,  comtttion,  or  hnitation 
of  any  license  issued  under  die  sections 
specified  in  paragraph  (bXlHO  of  ^^ 
section. 

(2)  For  any  viotation  for  which  a 
license  may  be  revoked  under  Section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

63.  Section  71.100  is  added  directly 
after  S  71.99  to  read  as  follows: 

{71.100   Criminal  paniMcsu 

(a)  Section  223  of  the  Atomic  Energy 
Act  (A  1954.  as  amended,  provides  for 
crimina!  sanctions  for  willfal  violation, 
attempted  vicrfation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i  or  161o  of  the  Act 
For  purposes  of  sectitm  223.  aU  the 
regulations  in  part  71  are  issued  undtf 
one  or  more  of  subsections  161b>  161i,  or 
161  o.  except  for  the  sections  bated  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  71  that  arc 
not  issued  under  subsections  161b,  161i. 


or  1610  for  the  purposes  of  section  223 
are  as  follows:  {§71.0, 71.1, 71.2, 71.4, 
71.6,  71.7.  71.9,  71.ia  71.31,  71.33,  71.35. 
71.37,  71.39,  71.41,  71.43, 71.45. 71.47, 
71.51,  71.52,  71.53,  71.65,  71.71, 71.73. 
71.75, 7177,  n.99.  Tl.lQtt 

PART72— UCENSma 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

64.  The  aatbority  citatioB  for  part  72  is 

revised  to  read  as  follows: 

Authority:  Sees.  51. 53,  Sr,  $2, 63,  66. 69, 81, 
161.  M2. 183, 184, 186, 187, 180,  68  Stot  929^ 
93a  933,  934, 935,  948. 963,  964,  955,  at 
ameaded.  tec  234. 83  Stat  444.  as  amended 
(42  U.S.C  2071. 2079.  2077. 2062,  20S3. 2095. 
2099.  2111.  2201.  2232,  2233.  2234, 2236,  2237. 
2238.  2282);  sec.  274,  Pub.  L  86-373,  73  Stat. 
688,  as  ameaded  (42  U.S.C  2021);  sec.  201.  as 
amended,  202, 206, 88  Stat  1242,  as  amended 
1244, 1246  (42  U.S.C.  5841,  S842,  5648):  Pob.  L 
95-601,  sec.  10. 92  Stat  2961  (42  U.&C.  5851): 
sec.  102,  Pub.  L  91-190,  83  Stat.  853  (42  U.SX:. 
4332);  Sees.  131. 1^  133. 135, 137. 141.  Pt^  L 
97-425, 96  Stat.  2229.  2230,  2232.  22*1.  sec 
148,  Pub.  L  100-203, 101  Stat  1330-235(42 
U.S.C.  10151, 10152, 10153,  lOtSS,  10157, 10101, 
10166). 

Section  72.44(g]  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L 100-203. 101 
Stat  1330-232, 1330-236  (42  US.C  10162(b), 
1016&(c).  (d)).  Section  72.46  also  issued  under 
sec.  189, 68  Stat.  965  (42  U.S.C.  2239);  sec.  134, 
Pub.  L  97-425, 96  Stat  2230  (42  U.&C.  10154). 
Section  72.96(d)  also  issued  vndet  sec  145(g), 

Pub.  L  locv^na,  101  sut  laso^ss  (42U.S.C. 
10165(g)).  Sobpart )  also  issued  mder  sees. 
2(2),  2(15),  2(19).  117(a).  141(b),  Pub.  L  97-426, 
96  Stat  2202,  2203, 2201  2222, 2244  (42  U.Sil 
10101,  m^a),  lOieih)).  Subparts  K  and  L 
are  also  issued  under  sec  133, 98  Stat  2230 
(42  U.SI:.  10153]  and  sec  218(a).  96  Stat.  22S2 
(42  VS.C.  10198). 

65.  Section  72.64  is  revised  to  read  at 
follows: 

972J4   Violations. 

(a)  The  Commission  may  obtain  an 
injimction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
ot- 

(1)  The  Atomic  Energy  Act  erf  1954,  as 
amended; 

(2)THleUoftbeBBef8y 
ReorganixalioD  Act  of  1974.  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  diose  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  erf  the 
Atomic  Energy  Act: 

(1)  For  violations  of— 

(i)  SecUons,  53,  57,  62,  63,  81, 82, 101, 
103, 104, 107,  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  oJF  the  Energy 
Reorganization  Act; 


(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  or  this  section; 

(iv)  Any  term,  condition,  or  hmitation- 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(ll(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

66.  Section  72.66  is  added  directly 
after  $72.64  to  read  as  foUowa: 

972.86    Criminal  panaWas. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
crimina)  sanctions  for  willful  violation, 
attempted  isolation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act.  For  pmposes  of  section  223,  all  the 
regulations  in  part  72  are  issued  under 
one  or  more  of  subsections  161b.  161i  or 
1610.  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  72  that  are 
not  issued  under  sabsectioDS  161b,  161i 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  |9  72JI,  7Z2,  72.3. 72.4. 
72.5, 72.7. 72.a  72A  72.16, 72.18, 72J0, 
72.22. 72.24*  72.26, 72.26,  TZSZ,  72.34. 
72.40.  72.42. 72.46. 72.54,  72.56. 72.58. 
72.6a  7X62,  7X64, 72.86. 72.90, 72.92. 
72.04. 72J6,  72.98, 72J0O.  72.102. 72.104. 
72.108,  72.120, 72.122,  72.124,  72.126, 
72.12a  72.13ft  72.162. 72.194.  72.20a 
72.202.  72Ji04,  72.206. 72.21a  72^14. 
72.220,  72.23a  72.236, 72.236,  and  72.24a 

PART  7»-PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATEfUALS 

67.  The  authority  citation  for  part  73  is 
revised  to  read  as  follows: 

Authority:  Sees.  53, 161, 68  Stat.  930. 94a  as 
anMwM,  MC 147.  M  Slat  780  (42  use 
2073. 2167. 2201):  Sec  2Bt  as  ancnded.  204. 
86  Slat.  1242.  as  amended,  1245  (42US.C 
5841.  S644). 

Section  73.1  also  issued  ander  sees.  135, 
141,  Pub.  L  97-425, 96  Stat  2232,  2241  (42 
USJC 10156. 10181).  Sw^tioB  73.37ff)  also 
issaed  under  sec  301.  fth.  L  96-296, 94  SOI. 
789  (42  U.S.C.  5041  note).  Section  73.57  is 
issued  under  sec.  008.  Pul>.  L  99-388,  MO  Slat 
87e(42U.S£.2189). 

68.  Section  73J0  is  revised  to  read  as 

follows: 

9  73  JO   VIoiationa. 

(a)  The  Conunisaioa  may  obtain  an 
injunction  or  other  coort  order  to 
prevent  a  violation  ol  the  provisions 
of— 

fl)  The  Atomic  Energy  Art  of  1954.  as 
amended; 
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(2)  Title  II  of  the  Energy  | 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Conunission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act:  | 

(1)  For  violations  of —  ' 

(i)  Sections  53.  57.  62.  63.  81.  82. 101. 
103. 104. 107,  or  109  of  the  Atomic 
Energy  Act  of  1954.  as  amended; 

(ii)  Section  206  of  the  Energy  i 
Reorganization  Act;  ! 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b](l)(t)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l](i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  Section 
186  of  the  Atomic  Energy  Act  of  1954.  as 
amended. 

69.  Section  73.81  is  added  directly 
after  §  73.80  to  read  as  follows:  i 

§73.81    Criminal  pefwra«s. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954.  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  73  are  issued  under 
one  or  more  of  subsections  161b,  161i,  or 
1610.  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  73  that  are 
not  issued  under.subsections  161b.  161i. 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  §§  73.1.  73.2.  73.3,  73.4. 
73.5,  73.6.  73.8.  73.25.  73.45.  73.8a  and 
73.81. 

PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

70.  The  authority  citation  for  part  74  is 
revised  to  read  as  follows: 

Authority:  Sees.  53.  57, 161. 182, 183.  68 
Stat.  930.  932.  946,  953,  954,  as  amended,  sea 
234.  83  Stat.  444.  as  amended  (42  USC.  2073, 
2077,  2201,  2232,  2233,  2282);  sees.  201,  as 
amended  202.  206,  88  Stat.  1242.  as  amended. 
1244. 1246  (42  U.S.C.  5841.  5842,  5846). 

71.  Section  74.83  is  revised  to  read  as 
follows: 


$74.e3    Viotetions. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954.  as 
amended: 


(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of — 

(i)  Sections  53.  57.  63.  63.  81.  82. 101. 
103. 104. 107.  or  109  of  the  Atomic 
Energy  Act  of  1954.  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  speciHed 
in  paragraph  (b](1)(i1  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  Section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

72.  Section  74.84  is  added  directly 
after  S  74.83  to  read  as  follows: 

§  74.84    Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b.  161i.  161o  of  the  Act. 
For  purposes  of  section  223.  all  the 
regulations  in  part  74  are  issued  under 
one  or  more  of  subsections  161b.  161i.  or 
161o,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  74  that  are 
not  issued  under  subsections  161b,  161i, 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  §5  74.1.  74.2.  74.4,  74.5. 
74.6,  74.7,  74.8,  74.83  and  74.84. 

PART  75— SAFEGUARDS  ON 
NUCLEAR  MATERIAL- 
IMPLEMENTATION  OF  US/IAEA 
AGREEMENT 

73.  The  authority  citation  for  part  75  is 
revised  to  read  as  follows: 

Authority:  Sees.  53. 63. 103, 104, 122^.161,  68 
Stat.  930,  932.  936.  937,  939,  948.  as  amended 
(42  U.S.C.  2073,  2093.  2133,  2134,  2152,  2201): 
sec.  201, 88  Stat.  1242,  as  amended  (42  U.S.C 
5841). 

Section  75.4  also  issued  under  sees.  135, 
141,  Pub.  L  97-425,  96  Stat.  2232,  2241  (42 
U.S.C.  10155, 10161). 

74.  Section  75.51  is  revised  to  read  as 
follows: 

§75.51    Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 


} 


(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974.  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts, 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(ly  For  violations  of — 

(i)  Sections  53.  57.  62. 63,  81,  82. 101. 
103, 104. 107.  or  109  of  the  Atomic 
Energy  Act  of  1954.  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

(c)  The  Commission  may  issue  orders 
to  secure  compliance  with  the 
provisions  of  this  part  or  to  prdhibit  any 
violation  of  such  provisions  as  may  be 
proper  to  protect  the  common  defense 
and  security.  Enforcement  actions, 
including  proceedings  instituted  with  - 
respect  to  Agreement  State  licensees, 
will  be  conducted  in  accordance  with 
the  procedures  set  forth  in  part  2, 
subpart  B  of  this  chapter.  Only  NRC 
licensees,  however,  are  subject  to 
license  modification,  suspension,  or 
revocation  as  such  as  a  result  of  such 
enforcement  action. 

75.  Section  75.53  is  added  directly 
aftef  §  75.51  to  read  as  follows: 

§75.53    Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954.  as  amended,  provides  for 
criminal  sanctions  for  wiHful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  1611,  or  171o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  75  are  issued  under 
one  or  more  of  subsections  161b.  161  i.  or 
1610.  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  75  that  are 
not  issued  under  subsections  161b,  161  i, 
or  161o  for  the  purposes  of  Section  223 
are  as  follows:  §S  75.1,  75.2,  75.3,  75.4. 
75.5,  75.8,  75.9,  75.12,  75.37,  75.41,  75.46, 
75.51,  and  7.53. 
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PART  tS-SECURITV  FACIUTT 
APPROVAL  AND  SAFE6UARDINQ  OF 
NATIONAL  SECURmr  INFORMATION 
AND  RESTRICTED  DATA 

76.  The  authority  citation  for  part  95  is 
revised  to  read  as  fbUows: 

Authority:  Sees.  145, 161. 68  Stat.  942. 948, 
as  amended  (42  U.S.C.  2165,  2201);  sec.  201. 88 
Stat.  124Z  as  amended  (42  U.S.C  SMiy,  E.a 
10865.  as  amended.  3  C3^  196»-iga3  CX)MR. 
p.  398  (50  U.S.C.  toirnote);  E.0. 12356, 47  FR 
14874.  April  6, 1982. 

77.  Section  95.61  is  revised  to  read  as 
follows. 

§95.61    Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  t4  the  provisions 
of— 

(l}The  At<Kiiic  Energy  Act  of  19S4,  a* 
amended; 

(2)  Titte  n  of  the  Energy 
Reorganization  Act  of  1974,  as  amended' 
or 

(3)  A  regulation  or  order  fssned 
pursuant  to  those  Acts, 

(h)  The  Commission  may  obtain  a 
courrorder  for  Ae  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act* 

(1)  For  violations  of— 

(i)  Sections  53. 57.  62.  63, 81, 82, 101, 
103, 104. 107,  or  109  (^  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  ^lergy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(lUi)  of  this  section; 

(iv)  Any  term,  coiulition.  or  linvitatioa 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(lKi)  of  this 
section; 

(2)  For  any  violation  for  which  a 
license  may  be  revtdied  under  section 
186  of  the  Atomic  Energy  Act  oS  19S4.  as 


amended. 

78.  Section  95.63  is  added  directly 
after  S  95.61  to  read  as  foHow: 


\ 


§•5.63    Crtminari 

(a}  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  1611,  or  161o  (rf'  die 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  95  are  issued  under 
one  or  more  of  subsections  161b,  1611,  or 
1610,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  the  regulations  'm  part  96  that  are 
not  issued  under  subsectians  181b,  161i» 
or  161o  for  the  purposes  ctf  section  223 
are  as  follows:  SS  95.1, 953, 96.5^  9SJ, 


95.8, 9S.9. 9S.11, 95.17, 9&19. 9&21. 9S.23. 
95.55, 95.59, 95.61,  and  95.63. 

PART  110-EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

79.  The  authority  citation  for  part  110 
is  revised  to  read  as  follows: 

Authority.  Sees  51. 53. 54. 57. 63. 64. 81, 82. 
103, 104. 109,  111.  126. 127. 128. 12&  161, 181, 
182, 183, 187. 189. 68  Stat.  929. 930, 931,  932, 
933, 938.  937.  948.  953.  954,  955,  956,  as 
amended  (42  U.S.C.  2071,  2073,  XP4,  2077. 
2092-2095.  2111,  2112.  2133.  2134,  2139,  Z130S. 
2141.  2154-2158.  2201. 2231-2233, 2237. 223^ 
sec.  201, 88  Stat.  1242,  as  amended  (42  U.S.C. 
5841). 

Section  liai(bH2)  also  issued  mider  Pub.  L 
96-92.  93  Stat  710  (22  U.&C.  2403).  Section 
110.11  also  issued  under  sec.  122,  86  Stat.  939 
(42  U.S.C.  2152}  and  sees.  54c  and  S7d..  88 
Stat.  473.  475  (42  U.S.C  2074).  Section  11027 
also  issued  under  sec  30S(a),  Pub.  L  99-440. 
Section  liaS0(b)(3)  ako  issued  under  ae& 
123, 92  Stat  142  (42  U.S.C.  2153).  Section 
110.51  also  issued  under  sec.  184, 68  Stat 
954,  as  amended  (42  V.SJC.  2234).  Scctioa 
110i52  also  issued  under  sec  188^  88  Stat  965 
(42  U.S.a  2236).  Sectioas  11080-110113  aho 
issued  under  5  U.S.C.  552, 554.  Sections 
110.30-11035  also  issued  under  5  U.&.C.  S53. 

80.  Section  110.60  is  revised  lo  read  as 
follows: 

§110.60    Violations.         //^ 

(a)  The  Commissio^/may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  the  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  n  of  the  Eiiergy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3]  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  cfvi! 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of — 

(i)  SecUons  53. 57,  62, 63,  81, 82. 101, 
103. 104, 107,  or  109  of  the  Atomic 
Diergy  Act  of  1954,  as  amended: 

(ii)  Section  206  of  the  Energy 
Reoiganization  Act; 

(Hi)  Any  role,  regulation,  or  order  , 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l}(i]  of  this  section. 

(iv)  Any  term,  condition,  or  limitation 
of  any  Kcensc  issued  under  the  sections 
specified  in  paragraph  (b}(lXO  of  ^^ 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  seciton 
186  of  the  Atonuc  Encagy  Act  of  1964.  as 
amended. 

81.  Section  11087  is  added  duectly 
afier  9  110.66  to  read  as  fbUows: 


§11tLl7   Cilihial 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  viobtion, 
attempted  violation,  or  conspiracy  to 
violate,  any  regolatioD  issoed  xandtr 
subsections  161b,  161i,  or  16Io  of  the 
Act.  For  porpoees  of  section  223,  all  the 
regulatioos  in  part  100  are  issued  under 
one  or  more  of  subsections  161  b,  ISli,  or 
laio,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  110  that  are 
not  issued  under  subsections  161b,  ICli, 
or  1610  for  the  pwrposes  of  section  223 
are  as  follows:  S9  HO.l.  110.2, 1103. 
110.4, 110.7,  llOa,  llOA,  IIOIO.  IIOJI. 
110.28, 110.28. 110.30. 110.31. 11C.40, 
lia41, 110.42. 110.43.  Iia44, 110.45. 
110.51. 110.52. 110.60. 110.61. 110.62. 
110.63, 110.64,  110j65,  11066, 110.67. 

110.70,  iia7i.  iia72, 11073.  iioaa 

110.81, 110.82, 110.83. 11084. 11085. 
11086, 11087, 110.88, 11080, 11090 

110.91,  iioioo,  iioioi.  110.102,  iioioa, 

11O104,  IIOIOS,  11O106, 110.107, 110^108. 
110.109,  IIOIIO  llOlll.  110.112, 110113, 
110.120  110122, 110123, 110144. 11012S, 
110130 110131. 110132. 110133. 110134, 
and  110135. 

PART  14a-FINANCf AL  PROTECTIOM 
REQUIREMENTS  AND  MOEMNmr 
AGREEMENTS 

82.  The  authority  citation  for  part  130 
is  revised  lo  read  as  follows: 

Authority:  Sec  161. 170. 88  Stat  948.  n 
Stat.  576,  as  amended  (42  U.S.C  2201. 2ZK4; 
sees.  201.  as  amended,  202, 88  Stat  1242,  as 
amended,  1244  (42  U&C  5841, 6842). 

83.  Subpart  F  (|  f  140.87  and  1408^  is 
added  to  part  140  to  read  as  follows; 

Subpart  F-VloMlons 

Sec 

140J7  Vratetions. 

140.89  Criminal  penalties. 

Subpoft  F-Violattaw 

§14087    VioMiona, 

(a)  The  Commission  may  obtain  an 
in  janction  or  other  court  order  to    ' 
prevent  a  violation  of  dte  provistons 
of— 

(1)  The  AlOBuc  Energy  Act  of  19S4.  as 
amended; 

(2)  Title  n  of  the  Energy 
Reorganization  Act  of  1974,  as  amended; 
or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  und^  section  234  oi  the 
Atomic  Eoeigy  Act: 

(1)  For  violations  oi— 


/" 
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(i)  Sections  53.  57.  62.  63.  81.  82. 101. 
103, 104. 107.  or  109  of  the  Atomic 
Energy  Act  of  1954.  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act: 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b](l)(i)  of  this  section: 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l){i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954.  as 
amended. 

§140.89    Criminal  PenalbM.  { 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954.  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  140  are  issued  under 
one  or  more  of  subsections  161b,  1611,  or 
1610.  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  140  that  are 
not  issued  under  subsections  161b,  161i. 
or  1610  for  purposes  of  Section  223  are 
as  follows:  §§  140.1. 140.2, 140.3. 140.4. 
140.5, 140.7, 140.8, 140.9, 140.9a,  140.10, 
140.14. 140.16. 140.1ft  140.19. 14a20. 
140.51. 140.52, 140.71, 140.72, 14a81, 
140.82, 140.83, 140.84. 140.85, 14a87, 
140.89, 140.91, 140.92, 140.93, 140.94, 
140.95, 140.96, 140.107. 140.108.  and 
140.109. 

PART  ISO-EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

84.  The  authority  citation  for  part  150 
is  revised  to  read  as  follows: 

Authority:  Sec.  161.  66  Stat.  948.  as 
amended,  sec.  274.  73  Stat.  668  (42  U.S.C. 
2201.  2021):  sec.  201.  86  Stat  1242,  at 
amended  (42  U.S.C.  5841). 

Sections  150.3, 150.15. 150.15a,  150.31. 
150.32  also  issued  under  sees.  lle(2).  81.  66 
Stat.  923,  935.  as  amended,  sees.  83,  84.  92 
Stat.  3033.  3039  (42  U.S.C.  2014e(2).  2111,  2113. 
2114).  Section  150.14  also  issued  under  sec. 
53.  68  Stat.  930.  as  amended  (42  U.S.C.  2073). 
Section  150.15  also  issued  under  sees.  135, 
141.  Pub.  L  97-425.  96  Stat.  2232.  2241  (42 
U.S.a  10155. 10161).  Section  150.17a  also 
issued  under  sec.  122,  68  Stat.  939  (42  U.S.C. 
2152).  Section  150.30  also  issued  under  sec. 
234,  83  Stat  444  (42  U.S.C.  2282). 

85.  Section  150.30  is  revised  to  read  as 
follows: 

9150:30    Viototiont.  | 

(a)  The  Comfnission  may  obtain  an 
in)unction  or  other  court  order  to 


prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended: 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as  amended: 
or 

(3)  A  regulation  or  order  issued 
\  pursuant  to  those  Acts. 

(b)The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of  the 
Atomic  Energy  Act: 

(1)  For  violations  of — 

(i)  Sections  53,  57,  62,  63,  81,  82. 101. 
103. 104. 107.  or  109  of  the  Atomic 
Energy  Act  of  1954.  as  amended: 

(ii)  Section  206  of  the  Energy 
Reorganization  Act: 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(l)(i)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

86.  Section  150.33  is  added  directly 
after  S  150.32  to  read  as  follows: 

§150.33    Criminal  Penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation, 
attempted  violation,  or  conspiracy  to 
violate,  any  regulation  issued  under 
subsections  161b,  161i,  or  161o  of  the 
Act.  For  purposes  of  section  223,  all  the 
regulations  in  part  150  are  issued  under 
one  or  more  of  subsections  161b,  161i,  or 
1610,  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  regulations  in  part  150  that  are 
not  issued  under  subsections  161b,  1611, 
or  1610  for  the  purposes  of  section  223 
are  as  follows:  §§  150.1. 150.2. 150.3, 
150.4. 150.5. 150.7. 150.a  150.10. 150.11, 
150.15. 150.15a.  150.30. 150.31. 150.32.  and 
150.33. 

Dated  at  Rockville,  MD.  this  24th  day  of 
December,  1991. 

For  the  Nuclear  Regulatory  Commission.     | 

Samuel  |.  Chilk. 

Secretary  of  the  Commission. 

(PR  Doc.  92-105  Filed  l-Z-42;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Ctiapter  I 

[Summary  Notict  No.  PR-91-19] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  statiis  of  any  petition 
or  its  Rnal  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  March  3. 1992. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No .  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

FOR  FURTHER  INF0RMATI9N  CONTACT: 
Angela  M.  Washington.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.  Washington,  DC  20591; 
telephone  (202)  267-5571. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  S  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 
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Issued  in  Washington.  DC,  on  December  19, 
1991. 
Denise  D.  Castaldo. 

Manager,  Program  Management  Staff. 

Petitions  for  Rulemaking 

(Docket  No.:  26626] 

Petitioner  Mr.  Lawrence  Schaefer. 

Regulations  affected:  14  CFR  121.383. 

Description  of  petition:  Petitioner 
would  amend  the  Federal  Aviation 
Regulations  (FAR)  to  permit  airmen  who 
have  had  their  medical  certificates  and/ 
or  licenses  lost  or  stolen  to  fly  as  long  as 
the  airman  carries  a  letter  from  his 
supervisor  stating  that  he  has  the 
current  documentation  on  Hie. 

Petitioner's  reason  for  the  request: 
The  petitioner  asserts  that  the  proposed 
amendment  would  benefit  the  public  by 
eliminating  the  inconvenience  of 
delayed  or  cancelled  flights  resulting 
from  having  to  replace  those  pilots  who 
do  not  have  their  medical  certiflcates 
and  or  licenses  on  hand.  The  petitioner 
also  asserts  that  the  proposed 
amendment  would  enhance  the  safety  of 
flight  by  relieving  the  worry  of  a  pilot 
whose  certiflcates  have  been  lost, 
misplaced,  or  stolen,  thus  allowing  the 
pilot  to  devote  full  attention  to  flying  the 
aircraft. 

(Docket  No.:  26633] 

Petitioner  Mr.  Jack  W.  Tunstill. 

Regulations  affected:  14  CFR  61.95. 

Description  oif  petition:  Petitioner 
would  add  a  new  section  to  the 
'  regulations  which  would  allow  student 
pilots  to  operate  within  either  the 
Tampa  Terminal  Control  Area  or  the 
Orlando  Terminal  Control  Area  with  a 
logbook  endorsement  from  a  certifled 
flight  instructor  who  has  flown  with  the 
student  in  either  Terminal  Control  Area. 
Ground  instruction  in  both  Terminal 
Control  Areas  would  still  be  required. 

Petitioner's  reason  for  the  request: 
The  petitioner  feels  that  the  Tampa  and 
Orlando  TCA's  form  a  barrier  lor  most 
cross  country  flights  in  Florida  because 
of  their  close  proximity  to  each  other. 
The  petitioner  states  that  this  reduces 
aviation  safety  because  student  pilots 
avoid  the  TCA's  rather  than  operating 
within  them. 

(Docket  No.:  25918] 

Petitioner  Executive  Jet  Westfleld. 

Regulations  affected:  14  CFR 
91.511(a)(2)  and  135.165(b). 

Description  of  petition:  The  petitioner 
requests  that  the  FAA  extend  the 
termination  date  of  Exemption  No.  5112 
which  was  issued  on  November  9, 1989 
and  terminates  on  November  30, 1991. 
The  exemption  permits  the  petitioner  to 
operate  specific  aircraft  in  extended 
overwater  operations  using  one  long- 


range  navigation  system  and  one  high 
frequency  communication  system. 

Petitioner's  reason  for  the  request- 
The  petitioner  states  that  reliability  and 
accuracy  of  both  navigation  and 
communication  systems  has  improved 
considerably  in  recent  years,  and  this 
exemption  reduces  operating  costs  by 
allowing  more  direct  routes. 

Disposition:  Granted.  October  31, 
1991.  * 

[Docket  No.:  26441]  ' 

Petitioner  Mr.  Peter  G.  Tchamitch. 

Regulations  affected:  14  CFR  91.113 
(d)  and  (e). 

Description  of  petition:  The  petitioner 
proposes  to  amend  S  91.113(d)  to  require 
that  when  aircraft  of  the  same  category 
are  converging  at  approximately  the 
same  altitude,  except  head  on  or  nearly 
so,  the  aircraft  to  the  other's  right  has 
the  right  of  way,  and  the  pilot  giving 
way  may  turn  left  or  right  to  avoid 
collision  provided  that  the  pilot  also 
initiates  a  steep  descent  or  climb 
respectively.  The  petitioner  proposes  id 
amend  S  91.113(e)  to  require  that  when 
aircraft  are  approaching  head-on,  or 
nearly  so,  at  approximately  the  same 
altitude,  each  pilot  shall  alter  its  course 
to  the  right  and  also  initiate  a  steep 
climb.  In  the  event  the  pilot  finds  it 
necessary  to  deviate  from  the 
requirement  to  turn  right,  and  decides  to 
turn  left,  the  pilot  shall  initiate  a  steep 
descent 

Petitioner's  reason  for  the  request: 
The  petitioner  states  that  there  are 
many  close-in  situations  in  which  pilots 
may  feel  forced  to  deviate  from  the 
requirements  of  S  91.113.  Pilots  may  only 
have  a  few  seconds  to  decide  whether 
or  not  to  deviate.  Consequently,  pilots 
may  be  at  a  complete  loss  as  to  which 
way  to  turn,  resulting  in  turning  one  way 
or  another  out  of  pure  instinct.  Thus,  the 
petitioner  feels  that  the  proposed 
amendment  would  aid  in  collision 
avoidance. 

Disposition:  Denied.  November  8, 
1901. 
[PR  Doc.  92-48  Filed  1-2-92;  8:45  am] 
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14CFRPart39 
[Docket  Na  tl-CE-M-AO] 

Airworthiness  Dirsctivss;  Beech  33, 35, 
snd  36  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration,  DOJ. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  dbective  (AO)  that 


would  supersede  AD  91-14-13,  which 
currently  requires  initial  and  repetitive 
inspections  of  the  wing  front  spar  carry- 
through  frame  structure  for  cracks  on 
certain  Beech  33,  35,  and  36  series 
airplanes,  and  repair  or  reinforcement  if 
found  cracked.  The  Federal  Aviation 
Administration  (FAA)  has  determined 
that  the  available  service  histofry 
justifies  the  requirement  for  the  initial 
inspection,  but  that  the  repetitive 
inspection  requirement  should  be  based 
on  the  results  of  the  fleet-wide  initial 
inspection.  Therefore,  the  proposed 
action  would  retain  the  initial  inspection 
required  by  AD  91-14-13,  and  would 
require  a  report  to  the  FAA  on  the 
results  of  the  one-time  inspection  in 
order  to  determine  whether  additional 
rulemakhig  is  necessary.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  structural  damage  to 
the  wing  that  could  progress  to  the  point 
of  failure. 

DATES:  Comments  must  be  received  on 
or  before  February  3, 1992. 

ADDRESSES:  Beech  Service  Bulletin  No. 
2360,  dated  November  1990,  may  be 
obtained  from  the  Beech  Aircraft 
Corporation,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  below.  Send 
comments  on  the  proposal  in  triplicate 
to  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-86-AO.  room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
holidays  excepted. 

FOR  niRTHCR  INFORMATION  CONTACT: 

Mr.  Larry  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209:  Telephone  (316)  946-4122; 
Facsimile  (316)  946-4407.    . 

SUPFISMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified '' 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  engergy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  Bled  in  the  Rules 
Docket 


Availability  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-86-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106.  I 

Discussion  ' 

Airworthiness  Directive  (AD)  91-14- 

13.  Amendment  3»-7054  (56  FR  31324. 
July  10, 1991),  currently  requires  initial 
and  repetitive  inspections  of  the  wing 
front  spar  carry-through  frame  structure 
for  cracks  on  certain  Beech  33,  35,  and 
36  (Bonanza)  series  airplanes,  and  repair 
or  reinforcement  if  found  cracked.  The 
actions  are  to  be  accomplished  in 
accordance  with  the  instructions  in 
Beech  Service  Bulletin  (SB)  No.  2380. 
dated  November  1990. 

The  FAA  recently  received  a  petition 
from  the  Aircraft  Owners  and  Pilots 
Association  (AOPA  to  reconsider  the 
need  for  AD  91-14-13.  The  FAA  has 
received  six  confirmed  reports  of  cracks 
to  the  spar  carry-through  frame  structure 
on  the  affected  airplanes.  In  addition, 
the  manufacturer  reports  to  the  FAA 
that  128  reinforcement  kits  have  been 
sold,  which  could  indicate  the  likelihood 
that  cracks  are  being  detected.  AD 
action  was  further  reinforced  by  the 
similarity  of  the  Bonanza  series 
airplanes  to  the  Beech  55, 56TC  58,  and 
95  (Baron)  series  airplanes.  AD  90-08- 

14,  Amendment  39-6563  (55  FR  12475, 
April  4. 1990).  currently  requires  initial 
and  repetitive  inspections  to  detect  and 
correct  identical  cracking  problems. 
Because  cracks  are  still  Ukely  to  occur  in 
both  series  airplanes,  the  FAA  has 
determined  diat  the  initial  inspection 
required  by  AD  91-14-13  is  justified. 
However,  because  Aere  are  differences 
in  aircraft  weight  and  external  loads 
between  the  Baron  and  Bonanza  series 
airplanes,  the  FAA  has  determined  that 
further  study  needs  to  be  undertaken  in 
order  to  determine  if  there  is  a  need  for 
the  repetitive  inspection  requirement. 
Instead  of  the  repetitive  inspection 
requirement,  die  FAA  has  determined 
that  a  reporting  requirement  should  be 
required  for  the  initial  inspection  to 


more  fully  investigate  the  cracking  of  the 
wing  front  spar  carry-through  structure 
on  the  affected  airplanes. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Beech  33.  35, 
and  36  series  airplanes  of  the  same  tjrpe 
design,  the  proposed  AD  would  retain 
the  initial  inspection  requirement  of  the 
wing  front  spar  carry-thfough  web 
structure  for  cracks  and  the  repair  or 
reinforcement  requirement  on  structures 
found  cracked  that  are  currently 
required  by  AD  91-14-13.  However,  the 
proposed  action  would  not  require  the 
repetitive  inspections  required  by  AD 
91-14-13,  but  would  add  a  reporting 
requirement  of  the  initial  inspection 
that,  based  on  the  results,  would  help 
the  FAA  determine  whether  additional 
rulemaking  should  be  initiated.  The 
inspection  and  repair/reinforcement 
actions  would  be  done  in  accordance 
with  Beech  SB  No.  2360,  dated 
November  1990. 

It  is  estimated  that  11,000  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  8  hours  per  airplane  to 
accomplish  the  proposed  inspection,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,840,000.  The  above 
cost  analysis  is  the  same  as  AD  91-14- 
13,  which  would  be  superseded  by  this 
proposed  action.  There  would  be  no 
additional  cost  impact  on  U.S.  operators 
by  this  proposed  action  than  that  which 
is  ciirrently  required  by  AD  91-14-13. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determioed  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  t^  draft 
regulatory  evaluation  prepared  for  diis 
action  has  been  placed  in  the  Rides 
Docket.  A  copy  of  it  may  be  obtained  by 
Qontacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39    , 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423; 
49  U.S.C  106(g);  and  14  CFR  11.89. 

S  39.13   [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  91-14-13,  Amendment  39- 
7054  (56  FR  31324,  July  10, 1991).  and 
adding  the  following  new  AD: 

Beech:  Docket  No.  gi-CE-Se-AO. 

Applicability:  Applies  to  the  following 
Models  and  serial  numbered  airplanes, 
certificated  in  any  category. 


Modeta 

Serial  numbers 

35-33,  35-A33,  35-B33,  35-033, 

CD-1  tmug/h 

E33,  F33,  and  G33. 

CD-1304. 

35-C33A.  E33A.  and  F33A 

CE-1  through 

CE-1192. 

E33C  and  F33C _.. -.-. 

CJ-1  through 

CJ-179. 

H35.  J35.  K35,  M35.  N35.  P35, 

o-4ae6 

S35,  V35.  V3SA.  and  V35e. 

through  0- 

10403. 

36  and  A36               ._ 

E-1  through  E- 

2397. 

Aarrc  and  B36TC  .-..    — ~. 

EA-lttwough 

" 

EA-471. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
■ccompUahed. 

To  prevent  structural  damage  to  the  wing 
that  could  progress  to  the  point  of  failure, 
accomplish  the  following: 

(a)  Upon  the  accumulation  of  1,500  hours 
time-in-service  (TIS),  or  within  the  next  100 
hours  TIS,  whichever  occurs  later,  unless 
already  accomplished  {AD  91-14-13. 
Amendment  7054),  inspect  the  wing  front  spar 
carry-through  frame  (web)  structure  fw  ^ 
cracks  in  accordance  with  the  instructions  in 
Beech  Service  Bulletin  (SB)  No.  2360,  dated 
November  1990. 

(b)  If  cracks  are  found  in  the  l>end  radius 
and  not  in  the  web  fane  in  the  areas  of  the 
huckboh  fasteners  as  a  result  of  the 
inspection  reqniicd  in  paragraph  (a)  of  this 
AO.  accompli  the  f otiowing  in  accordaace 
with  the  ioatractioas  in  Beeoh  SB  No.  2368: 

(1)  For  cncks  up  to  2.25  kidies.  prior  to 
further  fli^t  stop  diill  each  crack  at  the 
crack  ends.  Only  one  stop-diilled  crack  on 
each  side  of  the  wing  forward  spar  carry- 
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through  frame  structure  bend  radius  is 
allowable  as  long  as  neither  exceeds  2.25 
inches.  If  more  than  one  crack  is  found  on 
either  side,  prior  to  further  flight,  install  the 
applicable  Beech  part  number  (P/N)  36-4004 
Kit. 

(2)  For  cracks  between  2.25  and  4.0  inches, 
prior  to  further  flight,  stop  drill  each  crack  at 
the  crack  ends,  and  within  the  next  100  hours 
US,  install  the  applicable  Beech  P/N  36-4004 
Kit.  Only  one  stop-drilled  crack  on  each  side 
of  the  wing  forward  spar  carry-through  frame 
structure  bend  radius  is  allowable  as  long  as 
the  crack  does  not  exceed  4.00  inches  and  the 
applicable  Beech  P/N  36-4004  Kit  is  installed 
within  the  next  100  hours  TIS.  If  more  than 
one  crack  is  found  on  either  side,  prior  to 
further  flight,  install  the  applicable  Beech  P/N 
36-4004  Kit. 

(3)  For  cracks  exceeding  4.0  inches,  prior  to 
further  flight,  install  the  applicable  Beech  P/N 
36-4004  Kit. 

(c)  If  cracks  are  found  in  the  web  face  in 
the  area  of  the  huckbolt  fasteners  but  not  in 
the  bend  radius  as  a  result  of  the  inspections 
required  in  paragraph  (a)  of  this  AD, 
accomplish  the  following  in  accordance  with 
the  instructions  in  Beech  SB  No.  2360,  but  do 
not  stop  drill  the  cracks  because  it  is  possible 
to  damage  the  structure  behind  the  web  face: 

(1)  For  cracks  less  than  1.0  inch  in  length, 
return  the  airplane  to  service  as  long  as  their 
is  not  more  than  one  crack  on  each  side,  and 
reinspect  each  crack  for  progression  200 
hours  TIS  after  the  initial  Inspection.  If  more 
than  one  crack  is  found  on  either  side,  prior 
to  further  flight,  install  the  applicable  Beech 
P/N  36-4004  Kit. 

(2)  For  cracks  more  than  1.0  inch  in  length, 
within  the  next  25  hours  TIS.  Install  the 
applicable  Beech  P/N  38-4004  Kit.  Only  one 
crack  on  each  side  is  allowable.  If  more  than 
one  crack  is  found  on  either  side,  prior  to 
further  flight,  install  the  applicable  Beech  P/N 
36-4004  Kit. 

(3)  If  a  crack  passes  through  two  fasteners 
but  is  less  than  0.5  inches  beyond  either 
fastener,  within  the  next  25  hours  TIS,  install 
the  applicable  Beech  P/N  36-4004  Kit.  Only 
one  crack  on  each  side  is  allowable.  If  more 
than  one  crack  is  found  on  either  side,  prior 
to  further  flight,  install  the  applicable  Beech 
P/N  36-4004  Kit. 

(4)  If  a  crack  passes  through  two  fasteners 
but  is  more  than  0.5  inches  beyond  either 
fastener,  prior  to  further  flight,  install  the 
applicable  Beech  P/N  36-4004  Kit. 

(d]  If  cacks  are  found  in  both  the  web  face 
in  the  areu  o<  the  huckbolt  fasteners  and  the 
bend  radius  as  a  result  of  the  inspections 
required  in  paragraph  (a)  of  this  AD, 
accomplish  the  following  In  accordance  with 
the  instructions  in  Beech  SB  No.  2360: 

(1)  If  only  one  crack  is  found  on  either  side 
of  the  airplane,  repair  each  crack  in 
accordance  with  the  criteria  and  instructions 
in  paragraphs  (b)(1)  through  (b)(3)  or  (c)(1) 
through  (c)(4)  of  this  AD,  whichever  is 
applicable. 

(2)  If  more  than  one  crack  is  found  on 
either  side  of  the  airplane,  prior  to  further 
flight,  repair  any  crack  on  that  side  of  the 
airplane  that  is  1.0  inch  or  more  in  length  by 
installing  the  applicable  Beech  P/N  36-4004 
Kit.  For  cracks  under  1.0  inch  in  length,  return 
the  airplane  to  service  and  reinspect  each 


crack  for  progression  200  hours  TIS  after  the 
initial  inspection. 

(e)  Send  the  results  of  each  inspection  in 
writing  to  the  Manager,  Wichita  Aircraft 
Certification  Office.  FAA,  1801  Airport  Road, 
room  100,  Wichita,  Kansas  67209,  within  10 
days  after  the  inspection  or  15  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later.  State  whether  cracks,  were  found,  the 
location  and  length  of  any  cracks,  and  the 
total  hours  TIS  of  the  component  at  the  time 
the  crack  was  discovered.  The  form 
presented  as  Figure  1  of  this  AD  may  be  used. 
(Reporting  approved  by  the  Office  of 
Management  and  Budget  under  0MB  No. 
2120-0056). 

Figure  1 

Reporting  Form 

Date  of  inspection: 

Airplane  serial  number: 

Total  airplanes  hours  time-in-service: 

Were  cracks  found  as  a  result  of  the 

inspection? 

If  so,  provide  the  following  information: 

1.  Crack  locations  (refer  to  Beech 
Service  Bulletin  No.  2360). 

2.  Length  of  cracks  (refer  to  applicable 
paragraph  in  Beech  Service  Bulletin  No. 
2360). 

3.  Was  a  Beech  kit  installed? 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office.  FAA,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  send  it  to  the  Manager, 
Wichita  Aircraft  Certification  Office. 

(h)  Service  information  that  is  applicable  to 
this  AD  may  be  obtained  from  t!ie  Beech 
Aircraft  Corporation,  P.O.  Box  flS.  Wichita, 
Kansas  67201-0085.  This  information  may 
also  be  inspected  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  room 
1558, 601  E.  12th  Street  Kansas  City. 
Missouri. 

(i)  This  amendment  supersedes  AD  91-14- 
13,  Amendment  39-7054.  Issued  in  Kansas 
City.  Missouri,  on  December  19. 1991. 
Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  92-64  Filed  1-2-92;  ft45  am) 

nUJNO  CODE  4t1»-tS-M 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  5, 20, 100, 101,102, 105, 
and  130 

[Docii*tNo.91N-0511] 

Food  Labeling;  Hearing 

AOENCV:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  hearing. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  a 
public  hearing  on  the  notices  of 
proposed  rulemaking  on  food  labeling 
that  it  published  in  the  Federal  Register 
of  November  27, 1991.  This  hearing  will 
provide  an  opportunity  for  interested 
persons  to  present  their  views  on  the 
issues  raised  by  the  proposals  on  such 
matters  as  mandatory  nutrition  labeling, 
nutrient  content  claims,  and  health 
claims.  The  public  hearing  is  being  held 
in  accordance  with  21  CFR  part  15. 

DATES:  Written  notices  of  participation 
should  be  nied  by  January  23, 1992.  The 
pubUc  hearing  will  be  held  on  Thursday 
and  Friday,  January  30,  and  31, 1992, 8 
a.m.  to  6  p.m.  The  records  of  the 
underlying  rulemakings  will  remain 
open  for  comments  until  February  25, 
1992, 


:  The  public  hearing  will  be 
held  in  the  Jack  Masur  Auditorium, 
Warren  Grant  Magnuson  Clinical 
Center,  Bldg.  10,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
MO  20892.  Written  notices  of 
participation  and  any  comments  are  to 
be  sent  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
Transcripts  of  the  hearing  and  copies  of 
data  and  information  submitted  during 
the  hearing  will  be  available  for  review 
at  the  Dockets  Management  Branch 
(address  above)  under  the  docket 
number  found  in  brackets  in  the  heading 
of  this  dociunent.  The  comments  on  the 
imderlying  proposals  will  be  available 
for  review  as  part  of  the  docket  of  the 
relevant  rulemaking.  A  copy  of  the 
proposals  that  were  published 
November  27, 1991  (56  FR  60366),  can  be 
obtained  by  contacting  John  Tisler, 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug  Administration 
(HFF-326).  200  C  St.  SW.,  Washington, 
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DC  20201 202^245-0251  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT 

Persons  needing  information  about  the 
various  food  labeling  issues  to  be 
addressed  at  the  public  hearings  should 
contact: 

Virginia  Wilkening,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF- 
200).  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204. 
202-245-1561. 
Charles  Edwards.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
202-205-0080. 

Questions  about  the  hearing  in 
general  should  be  directed  to: 
Annette  Funn.  Office  of  Consiuner 
A^airs.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20657.  301^143-5006. 
301-443-5767  (FAX). 
SUPPtEMCNTARY  INFORMATION: 

I.  Background 

Tlie  Federal  government  has  launched 
a  major  initiative  to  improve  the  food 
label,  led  by  Louis  W.  Sullivan. 
Secretary  of  Health  and  Human , 
Services.  David  A.  Kessler.         ! 
Commissioner  of  Food  and  Drugs,  and 
Edward  Madigan.  Secretary  of 
Agriculture.  In  the  Federal  Register  of 
November  27, 1992.  as  part  of  that     - 
initiative  and  in  response  to  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (Pub.  L.  101-535).  FDA  published 
proposals  on  mandatory  nutrition 
labeling  (docket  numbers  90N-0134. 
90N-0135;  56  FR  60366).  serving  sizes 
(docket  number  90N-0165;  56  FR  60394), 
nutrient  content  claims  (docket  nimibers 
91N-0384.  B4N-0153,  91N-0317  et  al.. 
91N-0344;  56  FR  60421.  60478, 60512,  and 
60523,  respectively),  health  claims, 
including  claims  on  10  specific 
substance-disease  relationships  (docket 
numbers  85N-0061.  91N-0098,  91N-0099, 
91N-0100,  91N-0101,  91N-O102.  91N- 
0103,  91N-0094,  91N-0095.  91N-O096. 
91N-0097.  56  FR  60537.  60566,  60582, 
60610.  60624,  60652,  60663,  60689.  60727. 
60764.  60825.  respectively).  State 
petitions  for  an  exemption  from 
preemption  (docket  number  91N-O038. 
56  FR  60528).  State  enforcement  of 
certain  provisions  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (docket  number 
91N-0343;  56  FR  80534).  and  the 
regulatory  impact  of  the  proposed  food 
labeling  regulations  (docket  number 
91N-0219;  56  FR  60856).  In  the  same 
issue  of  the  Federal  Register.  USDA 
published  a  proposal  on  the  nutrition 
labeling  of  meat  and  poultry  products 
(docket  number  91-006P:  56  FR  60302).  In 
these  proposals,  FDA  and  USOA 


requested  public  comment  on  the 
matters  set  forth.  In  addition.  FDA 
announced  its  intention  to  hold  a  public 
hearing.  Interested  persons  are 
encouraged  to  review  these  proposals  to 
become  familiar  with  the  many  issues 
that  they  address. 

II.  Scope  of  Hearing 

Comments  are  specifically  requested 
on  three  broad  topic  areas:  (1)  Nutrient 
content  claims  (i.e..  descriptors)  (2) 
health  claims,  and  (3)  nutrition  labeling 
issues.  Regarding  nutrient  content 
claims,  comments  may  address  the 
approach  that  FDA  has  taken  in 
selecting  terms  to  be  defined,  synonyms 
to  be  allowed,  and  methods  for  arriving 
at  definitions.  Particular  attention 
should  be  directed  to  the  alternative 
approach  for  defining  comparative 
nutrient  content  claims  discussed  at  56 
FR  60458  and  in  a  proposal  that  FDA 
intends  to  publish  before  the  hearing. 
Comments  regarding  health  claims 
should  discuss  the  proposed  general 
requirements  or  issues  related  to 
specific  diet-disease  relationships.  In 
addition,  comments  are  req'uested  on  the 
nutrition  label,  proposed  Reference 
Daily  Intakes  and  Daily  Reference 
Values,  and  serving  sizes. 

Although  participants  may  comment  on 
any  issue  raised  by  the  food  labeling 
proposals,  time  for  presentations  will  be 
extremely  limited.  Therefore, 
participants  will  be  well  advised  to  limit 
their  comments  to  an  indepth  discussion 
of  one  or  two  topics.  Participants  can 
present  the  full  range  of  their  views  in 
the  written  comments  that  they  submit 
on  each  of  the  proposals. 

III.  Notice  of  Hearing  Under  21 CFR 15 

The  Commissioner  of  Food  and  Drugs 
is  announcing  that  the  public  hearing 
will  be  conducted  in  accordance  with  21 
CFR  part  15. 

The  presiding  officer  will  be  the 
Commissioner  of  Food  and  Drugs  or  his 
designee.  Ronald  Prucha,  Food  Safety 
and  Inspection  Service,  USDA,  or  his 
designee,  will  also  participate.  The 
presiding  officer  will  be  accompanied  by 
a  panel  of  FDA  employees  with  the 
relevant  expertise. 

Persons  who  wish  to  participate  are 
requested  to  file  a  notice  of  participation 
with  the  Dockets  Management  Branch 
(address  above)  on  or  before  January  23, 
1992.  To  ensure  timely  handling,  any 
outer  envelope  should  be  clearly  marked 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this  document 
and  the  statement  "Food  Labeling 
Hearing."  The  notice  of  participation 
should  contain  the  name,  address, 
telephone  number,  facsimile  number, 
affiliation  (if  applicable)  of  the 


participant,  and  a  brief  summary  of  the 
presentation.  FDA  asks  groups  that  have 
similar  interests  to  consolidate  their 
comments.  FDA  will  allocate  the  time 
available  for  the  hearing  among  the 
persons  who  have  properiy  filed  a  notice 
of  participation.  If  time  permits,  FDA 
may  allow  other  interested  persons 
attending  the  hearing  who  did  not 
submit  a  notice  of  participation,  in 
advance,  to  make  an  oral  presentation 
at  the  conclusion  of  the  hearing. 

FDA  will  schedule  each  appearance 
after  reviewing  the  notices  of 
participation  and  accompanying 
information,  and  notify  each  participant 
by  mail,  telephone,  or  FAX  of  when  the 
time  allotted  to  the  person's  oral 
presentation  is  scheduled  to  begin. 
Presentations  will  be  limited  to  5  to  10 
minutes  depending  on  the  number  of 
participants.  The  hearing  schedule  will 
be  available  at  the  hearing,  and  after  the 
hearing  it  will  be  placed  on  file  in  the 
Dockets  Management  Branch  (address 
above)  under  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document 

Interested  persons  may,  on  or  before 
February  25, 1992.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  proposed 
rulemakings  that  underlie  this  hearing. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  each 
proposal  on  which  comments  are  made. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a  jn.  and  4  p.m., 
Monday  through  Friday. 

Under  21  CFR  15.30(e)  and  (f),  the 
hearing  is  informal,  and  the  rules  of 
evidence  do  not  apply.  No  participant 
will  be  allowed  to  interrupt  the 
presentation  of  another  participant. 
Only  the  presiding  officer  and  panel 
members  will  be  able  to  question  any 
person  during  or  at  the  conclusion  of 
their  presentation. 

Public  hearings,  including  hearings 
under  part  15,  are  subject  to  FDA's 
guidelines  (21  CFR  part  10,  subpart  C) 
concerning  the  policy  and  procedures 
for  electronic  meda  coverage  of  FDA's 
public  administrative  proceedings. 
Under  21  CFR  10.205,  representatives  of 
the  electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Any  handicapped  persons  requiring 
special  accommodations  in  order  to 
attend  the  hearings  should  direct  those 
needs  to  Annette  Funn  (address  above). 
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Individuals  and  organizations  who 
testify  at  this  hearing  should  submit 
three  copies  of  their  written  testinuHiy 
for  the  official  record  on  the  day  they 
are  to  appear  at  the  hearing. 

To  the  extent  that  the  conditions  for 
the  hearing,  as  described  in  this  notice, 
conflict  with  any  provisions  set  out  in 
part  15,  this  notice  acts  as  a  waiver  of 
those  provisions  as  specified  in  21 CFR 
15.30(h). 

Dated:  December  30, 1991. 
vraiiamlCHublMni. 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  91-31329  Filed  12-30-91  3:53  pm] 

BtUim  CODE  4160-Ot-M 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  tor 
Housing-Fedend  Housing 
Commissioner 

24  CFR  Part  3282 

[Docfcat  Na  R-91-1540;  FR-298S-A-011 

RIN  2S02-AF42 

Manufactured  Home  Procedural  and 
Enfofcemerrt  Regulations 

AQENCV:  Offtce  of  the  Assistant 

Secretary  fw  Housing-Federal  Housing 

Commissioner,  (HUD). 

action:  Advance  notice  of  proposed 

rulemaking. 

SUMMARV:  HUD  is  sohciting  public 
comments  on  certain  changes  to  the 
structure  of  the  monitoring  program  used 
to  enforce  the  manufactured  housing 
construction  and  safety  standards 
required  by  section  604  of  the  Act  HUD 
has  proposed  some  alternative 
regulatory  structures  which  would 
change  the  current  third  party  design 
and  inspection  program  and  system  of 
monitoring  and  enforcement 

These  alternative  monitoring 
procedures  are  intended  to  provide  a 
more  efficient  and  effective  regulatory 
enforcement  program  which  will  assure 
protection  of  the  consiuners,  while 
lessening  the  burden  on  the 
manufactured  housing  industry. 
DATES:  Comments  due  date:  March  4. 
1991. 

AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Dodcet 
Cleric,  CJffice  of  General  Counsel,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  204ia 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 


of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m. 
weekdays  at  the  above  address. 
POn  FURTHCfl  INFOnMATION  CONTACT: 
David  C.  Nimmer,  Director,  Office  of 
Manufactured  Housing  and  Regulatory 
Functions,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  room  9156,  Washington,  DC  20410- 
8000.  Telephones:  (voice)  (202)  708-1500; 
(TDD)  (202)  70&-4594.  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  October  21, 1991,  the  Secretary 
published  in  the  semiannual  regulation 
agenda  the  intention  to  issue  an 
advance  notice  of  proposed  rulemaking 
concerning  the  structure  of  the 
monitoring  program  (56  FR  53380, 53398). 
This  advance  notice  of  proposed 
rulemaking  is  intended  to  provide  an 
opportunity  for  pubUc  input  to  improve 
the  methods  used  to  veri^  that  designs, 
inspection  procedures,  and  construction 
of  manufactured  housing  result  in  homes 
which  meet  the  Manufactured  Home 
Construction  and  Safety  Standards 
contained  in  24  CFR  3280. 
-  The  Secretary  has  currently  approved 
eight  companies  and  one  state  agency  to 
approve  manufactured  home  designs  of 
the  manufacturers.  These  agencies  are 
called  Design  Approval  Primary 
Inspection  Agencies  or  DAPLAs. 

In  addition.  HUD  has  approved  seven 
companies  and  thirteen  State  agencies 
to  provide  inspection  services  of 
manufacturing  facilities.  These  agencies 
are  known  as  Production  Inspection 
Primary  Inspection  Agencies  or  IPIAs. 
The  State  IPIAs  may  serve  as  exclusive 
inspection  agents  inside  of  their  state.  In 
all  other  States,  manufacturers  may 
contract  with  any  other  approved 
private  IPIA  for  the  required  inspection 
services  in  the  manufacturing  plant. 

Since  1976,  HUD,  with  the  assistance 
of  a  monitoring  contractor,  has 
evaluated  the  performance  of  all  IPIAs 
and  DAPIAs.  In  addition,  the  monitoring 
contractor  inspects  dealer  lots  for 
violations  of  the  manufactured  home 
standards.  The  contractor  also  conducts 
investigations  for  the  Department,  and 
provides  training  seminars  and 
workshops  for  the  education  of 
personnel  involved  in  design  approval 
and  inspection  of  manufactured  homes. 

Based  on  information  provided  by  the 
monitoring  contractor,  and  staff 
analysis,  the  Department  annually 
determines  if  the  performance  levels  of 
the  DAPIAs  and  IPIAs  are  adequate  for 
continued  acceptance  as  primary 
inspection  agencies.  Hie  Department 


reviews  and  authorizes  the  use  of 
monitoring  procedures  used  by  the 
Monitoring  Contractor,  which  are 
implemented  after  extensive  discussions 
with  the  manufactured  housing  industry 
and  the  primary  inspection  agencies. 

A.  Options  for  Changes  in  the 
Monitoring  Procedures  for  the 
Manufactured  Housing  Industry   . 

To  consider  alternative  monitoring 
procedures  for  administering  the 
manufactured  home  construction 
standard  program,  the  Department 
hereby  proposes  several  options  for 
public  conunent.  Parties  who  believe 
that  the  current  Manufactured  Home 
Procedural  and  Enforcement  Regulations 
(24  CFR  part  3282)  should  be  maintained 
are  encouraged  to  write  the  Department 
and  express  their  reasons  for  this  view. 
Also,  the  Department  is  seeking  other 
possible  options  which  could 
accomplish  the  same  program  ob)ectives 
in  a  more  efficient  and  effective  manner. 

Option  No.  1:  Maintain  Existing 
Monitoring  and  Enforcement  System; 
Establish  Uniform  Inspection  and 
Design  Review  Fees 

This  option  would  maintain  the 
present  basic  monitoring  and 
enforcement  system.  However,  to 
eliminate  any  potential  conflict  of 
interests,  HUD  would  set  a  uniform 
inspection  fee  and  design  review  fee 
through  regulation,  and  all  PIAs  would 
be  compensated  direcdy  and  equally  by 
the  manufacturers. 

Other  matters,  such  as  specific  criteria 
for  initial  plant  certifications  and 
recertification  of  the  manufacturing 
process  will  be  accomplished  by 
changes  in  the  Manufactured  Home 
Procedural  and  Enforcement  Regulations 
(24  CFR  part  3282). 

Option  No.  2:  HUD  Would  Audit 
Performance  of  Primary  Inspection 
Agencies.  Monitoring  Contractor's  Role 
Would  Be  RedeHned  To  Include 
Technical  Assistance  in  the 
Development  of  Performance  Standards 
and  Administrative  Support  to  the 
Department 

Under  this  option,  manufacturers 
would  continue  to  pay  primary 
inspection  agencies  directly  for 
inspection  services.  The  manufacturer's 
label  fee  would  be  paid  directly  to  HUD 
or  its  administrative  agent. 

HUD  would  hire  Field  Office  auditors 
to  monitor  the  performance  of  primary 
inspection  agencies  and  perform  random 
audits  of  the  manufacturers.  HUD  staff 
engineers,  with  the  technical  services 
contractor,  would  monitor  the 
effectiveness  and  accuracy  of  the  design 
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reviews  to  meet  the  Standards.  HUD 
and  the  primary  inspection  agencies 
would  notify  manufacturers  of 
nonconformances  with  the  standards. 

The  responsibilities  of  the  Monitoring 
Contractor  would  be  changed  to  provide 
technical  services  in  the  development  of 
procedures  rather  than  the  auditing  of 
primary  inspection  agencies.  The 
Monitoring  Contractor  would  also 
perform  administrative  functions  such 
as  the  collection  and  tracking  of  label 
fees,  maintenance  of  the  teciuiical 
library  of  approved  designs  along  with 
other  matter;  which  can  be  done  at 
lesser  cost  by  contractor  personnel. 

HUD  wo'ild  establish  a  uniform  fee 
schedule  for  primary  inspection  services 
and  design  review  services.  HUD  would 
also  use  the  current  per  floor  fee  for  the 
payment  of  a  technical  services 
contractor  along  with  the  additional 
costs  of  staffing  and  overhead  to 
administer  the  program. 

This  type  of  system  would  more 
closely  resemble  other  Federal  agency 
inspection  procedures  where  the 
inspectors  are  generally  Federal 
government  employees,  and  are  held 
directly  accountable  to  the  Department 
and  not  to  the  industry  they  inspect. 

Option  No.  3:  IPIAs  and  DAPIAs  Woirid 
Be  Eliminated  and  Design  Approval  and 
Inspection  Services  Would  Be 
Performed  by  the  Monitoring  Contractor 
or  by  HUD 

Fees  to  be  paid  for  inspection  services 
would  be  set  by  regulation.  The 
monitoring  contractor  woud  provide 
technical  assistance  in  the  development 
of  performance  standards  and 
administrative  support. 

This  option  would  consolidate  all  of 
the  design  review  and  inspection 
functions  into  one  organization,  either 
the  monitoring  contractor  or  the 
Department.  The  Department  would 
establish  uniform  rates  for  providing  the 
design  and  inspection  services.  In 
conjunction  with  private  and  non-proflt 
organizations,  the  Department  would 
continue  to  develop  performance-based 
standards  to  improve  the  quality  and 
durability  of  manufactured  homes. 

B.  Other  Changes  in  the  Manufactured 
Housing  Enforcement  Regulations 

HUD  has  under  consideration  a 
number  of  changes  to  24  CFR  3282  which 
would  update  and  clarify  policies 
concerning  the  enforcement  of  the 
regulations.  The  definition  of  the 
recreational  vehicle  would  be  clarified 
to  indicate  which  types  of  products 
would  be  subject  to  the  Manufactured 
Home  Construction  and  Safety 
Standards.  Also,  the  procedures  for  the 
approval  of  alternate  construction 
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requests  would  be  changed  to  include  an 
inspection  of  such  work  once  the  home 
is  sited. 

HUD  is  considering  eliminating  the 
DAPIA  function  to  be  replaced  by  a  self 
certification  by  manufacturers  that 
designs  comply  with  the  Manufactured 
Home  Construction  and  Safety 
Standards  (24  CFR  part  3280).  Also,  we 
are  considering  further  definition  of  the 
circumstances  imder  which  a 
manufacturing  plant  would  have  to  be 
recertified  by  the  IPIA  and  certain  other 
changes  in  IPIA  monitoring  of  the 
manufacturing  facility. 

Finally,  complaint  handling 
procedures  would  be  streamlined,  and 
procedures  for  conducting  notification  of 
manufactured  home  owners  under  24 
CFR  3282.404  would  be  clarified  for 
those  situations  where  the  State  in 
which  the  manufactured  home  is  located 
is  different  from  the  State  in  which  the 
manufacturedij^me  is  produced.  HUD 
would  welcome  any  comments 
concerning  these  sections  of  the 
enforcement  regulations  or  any  other 
areas  where  changes  are  needed. 

C.  Comments  Requested 

Comments  are  requested  on  these 
proposals  and  other  related  matters 
which  could  be  the  basis  for  changes  in 
the  monitoring  structure.  All  comments 
will  become  part  of  the  public  record 
and  can  be  viewed  by  calling  the  Rules 
Docket  Clerk,  OfRce  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development  at  (202)  708-2084,  between 
7:30  a.m.  and  5:30  p.m.  weekdays. 

Dated:  December  6, 1991. 
Arthur ).  HiiL 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  92-23  Filed  l-Z-92:  B:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-347;  FCC  91-384] 

Processing  Procedures  for 
Commercial  FM  Broadcast 
Applications 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule;  correction. 

summary:  On  December  18, 1991,  at  56 
FR  65721,  the  Commission  published  a 
Proposed  Rule,  in  this  proceeding 
concerning  Commercial  FM  Broadcast 
Applications.  This  document  corrects 
the  reply  comment  date. 


DATES:  The  reply  comment  date  is 
March  4. 1992. 

AOOlKSSes:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irene  Blieweiss,  Audio  Services 

Division,  Mass  Media  Bureau  (202)  632- 

6485. 

Federal  Communications  Commission. 

WiUUm  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  92-58  Filed  1-2-92;  8:45  am] 

BILUNQ  CODE  STia-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Higliway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  Na  91-68;  Notice  01]    ■ 

RIN  2127-AC64 

Rollover  Prevention 

agency:  National  Highway  Tragic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

action:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  This  advance  notice 
announces  that  NHTSA  is  considering 
whether  to  propose  a  Federal  motor 
vehicle  safety  standard  (FMVSS)  to 
reduce  the  casualties  associated  with 
rollovers  of  passenger  cars,  pickup 
trucks,  vans,  and  utility  vehicles. 
NHTSA  is  considering  regulatory 
actions  in  the  areas  of  improved  vehicle 
stability  (so  as  to  reduce  rollovers), 
improved  crashworthiness  (to  provide 
increased  occupant  protection  in  the 
event  of  a  rollover),  and  consumer 
information  on  a  vehicle's  rollover 
propensity.  The  above  actions  may  be 
pursued  singly  or  in  combination.  This 
notice  requests  comments  and 
information  to  assist  the  agency  in 
determining  whether  to  issue  a  proposal 
and  if  so,  what  form  that  proposal 
should  take. 

DATES:  Comments  on  this  notice  must  be 
received  by  the  agency  no  later  than 
April  3. 1992. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number 
and  be  submitted  in  writing  to:  Docket 
Section,  National  Highway  Triaffic 
Safety  Administration,  room  5109, 400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Telephone:  (202)  366-5267.  Docket 
hours  are  9:30  a.m.  to  4  p.m.  Monday 
through  Friday, 
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RM  FURTHEII  INFOWiATtON  COHTACT 
John  Hinch,  Office  of  Vehicle  Safety 
Standards,  Crash  Avoidance  Division, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  St.,  SW., 
Washington,  DC,  20590  (telephone  202- 
366-5398). 
SUPPLEMENTARY  INFORMATION: 

L  Overview  of  Notice 

The  goal  of  this  advance  notice  is  to 
obtain  data  and  other  information  that 
would  assist  the  agency  in  determining 
the  feasibility  of  developing  a  viable 
and  appropriate  standard  or  standards 
related  to  reducing  the  frequency  of 
vehicle  rollovers  and /or  the  number  and 
severity  of  injuries  resulting  from 
vehicle  rollovers.  This  notice 
summarizes  past  research  efforts  by  the 
agency  to  accurately  predict  the  rollover 
accident  involvement  rate  of  vehicles, 
and  discusses  various  alternatives  for 
rulemaking  action.  This  notice  also 
contains  a  number  of  questions  and 
requests  for  information  that  would 
further  improve  the  agency's 
understanding  of  rollover  accident  and 
injury  causation. 

This  notice  is  supplemented  by  two 
documents.  The  first  is  NHTSA's 
technical  analysis  of  the  effect  of 
various  vehicle  factors,  including  tilt 
table  results,  on  vehicles'  rollover 
involvement.  The  paper  provides  a 
detailed  statistical  discussion  of  the 
relationships  between  rollover  accident 
involvement  and  various  measures  of 
vehicle  rollover  stability  that  could 
serve  as  the  basis  for  a  vehicle 
performance  requirement.  The  second 
document  is  MfTSA's  preliminary 
regulatory  evaluation  of  the  potential 
costs,  benefits  and  other  impacts  of  the 
contemplated  rule.  Both  docimients  are 
available  fitnn  NHTSA's  docket  section 
at  the  address  and  telephone  number 
provided  at  the  beginning  of  this  notice. 

The  vast  majority  of  rollover  crashes 
are  caused  by  the  interaction  of  three 
factors:  The  driver,  the  vehicle  and  the 
environment.  NHTSA  has  completed 
several  years  of  physical  testing,  data 
analyses,  and  computer  modeling 
regarding  this  problem,  particnlariy  with 
respect  1o  the  vehicle's  role  in  rollovers 
and  rollover  casualties.  As  a  result  of 
the  agency's  effmis,  NHTSA  has 
identified  several  means  of  potentially 
reducing  these  casualties,  lliese  include: 
(1)  Methods  to  reduce  the  incidence  of 
rollovers:  (2)  means  to  mitigate  injuries 
given  that  a  rollover  occurs;  and  (3)  the 
provision  of  consumer  information  to 
educate  consumers  on  the  relative 
rollover  propensities  of  vehicles. 

The  agency  is  seeking  cmnment  on 
these  three  potential  courses  of  action. 


which  may  be  undertaken  separately  or 
in  combination.  Ideally,  the  agency 
would  prefer  to  significantly  reduce  the 
number  of  rollovers;  thus,  a  crash 
avoidance-type  standard  would  be  most 
desirable.  Ctf  the  vehicle  rollover 
stability  measures  evaluated,  the  "tilt 
table"  ratio  (described  below  in  this 
notice),  appears,  at  this  stage  of  the 
rulemaking,  to  be  the  most  promising  at 
explaining  a  significant  portion  of  a 
vehicle's  rollover  propensity.  At  the 
same  time,  there  are  indications  that 
factors  related  to  vehicle  control  and 
stability  characteristics  are  also 
influential.  One  such  factor  which  has 
shown  correlation  with  rollover 
involvement  rates  is  whether  the  vehicle 
is  equipped  with  antilock  brakes.  In 
view  of  the  fact  that  rollovers  will 
always  occur  in  some  numbers,  the 
agency  is  also  seeking  comment  on 
means  to  better  protect  occupants  in 
such  crashes.  Since  a  large  number  of 
fatahties  associated  with  rollovers 
result  from  ejection  from  the  vehicle, 
means  to  increase  safety  belt  use — ^the 
primary  means  to  prevent  ejection — or 
provide  different  restraint  systems  in 
vehicles  most  prone  to  rollovers,  could 
be  beneficial.  Other  means  of  occupant 
protection,  such  as  increased  roof 
strength  or  interior  padding,  are  also 
being  considered.  Finally,  the  agency  is 
considering  providing  information  to 
consumers,  based  on  a  vehicle  rollover 
stability  test  such  as  the  tilt  table  test, 
on  the  relative  rollover  propensity  of 
vehicles. 

In  analyzing  the  rollover  involvement 
of  a  particular  vehicle  model  in  its 
search  for  means  to  avoid  rollovers,  the 
agency  focused  on  the  ratio  of  rollovers 
to  single  vehicle  accidents  involving  that 
model  (RO/SVA)  as  the  accident  rate 
measure.  This  measure  uses  the  number 
of  single  vehicle  accidents  involving  a 
particular  vehicle  model  as  the 
"exposure"  measure  [i^^  a  measure  of 
the  opportunity  for  a  rollover  accident  to 
occur).  After  a  review  of  rollover 
exposure  measures,  NHISA  decided  to 
use  this  accident  rate  measure  based  on 
a  rationale  simUar  to  that  presented  by 
I.S.  Jones  ("Vehicle  Stability  Related  to 
Frequency  of  Overturning  for  Different 
Models  of  Car,"  Proceedings  of  7th 
Australian  Road  Research  Board 
Conference.  1974,  Vol.  7,  Part  5). 

Jones  concluded  that  the  RO/SVA 
exposure  metric  more  accurately  depicts 
a  vehicle's  rollover  propensity  than  the 
ratio  of  rollovers  involving  diat  model  to 
the  total  vehicle  miles  travelled  (VMT) 
by  that  model  (RO/VMT)  or  to  the  total 
number  oif  registered  vehicles  of  that 
model  (RO/RV)  because  the  latter  two 
metrics  are  heavily  dependent  on  the 
extent  of  the  vehicle's  involvement  in 


single  vehicle  accidents.  This 
dependence  is  undesirable  because  a 
vehicle  that  has  a  relatively  high  ratio  of 
SVA's  to  VMT  or  to  number  of 
registered  vehicles  may  nevertheless 
have  a  relatively  low  ratio  of  rollovers 
to  SVA's.  The  vehicle  factors  that  lead 
to  the  high  number  of  SVA's  may  not 
lead  to  a  high  number  of  rollovers.  The 
rollovers  per  VMT  or  registered  vehicle 
rates  could  be  high  for  the  vehicle 
because  the  vehicle  has  significantly 
different  handling  characteristics  than 
other  vehicles,  which  contribute  to  the 
vehicle's  involvement  in  more  SVA's. 
While  those  handling  characteristics 
may  contribute  to  SVA's,  their 
contribution  to  rollovers  may  not  be 
proportionate.  Jones  believed  that  by 
using  the  "rollover  to  single  vehicle 
accident"  ratio,  the  confounding 
influence  of  such  vehicle  factors, 
unrelated  to  vehicle  rollover  stability, 
would  be  significantly  reduced.  NHTSA 
believes  this  is  reasonable  since  the  vast 
majority  of  rollovers  occur  in  SVA's. 
Therefore,  the  occurrence  of  the  SVA 
can  be  viewed  as  the  opportunity  for, 
and,  thus  an  exposure  measure  of,  a 
rollover  accident.  While  the  RO/SVA 
rate  alone  does  not  provide  a  complete 
characterization  of  the  overall  rollover 
accident  involvement  of  vehicles,  the 
agency  believes  that  it  is  an  adequate 
measure  for  consideration  in  a 
rulemaking  action.  Nevertheless,  should 
the  agency  decide  to  pursue  regulation 
in  this  area,  it  solicits  comment  on  the 
appropriate  measure  of  rollover  risk.  For 
example,  should  the  agency  relate  risk 
to  vehicles  (RV)  or  single  vehicle 
accidents  (SVA)?  What  are  the 
advantages  and  disadvantages  of  RO/ 
RV  and  RO/SVA  as  a  measure  of 
rollover  risk? 

The  agency  believes  that,  while  it  is 
important  to  assess  a  vehicle's  rollover 
stability  vis-a-vis  other  vehicles 
generally,  it  is  equally  important  to 
compare  the  performance  vis-a-vis  other 
vehicles  in  the  same  class.  A  vehicle's 
basic  design  characteristics,  i.e.,  those 
that  are  shared  by  other  vehicles  in  its 
class,  reflect  the  function  for  which  the 
vehicle  was  designed.  For  example,  the 
relatively  narrow  track  width  (compared 
to  passenger  cars  of  the  same  weight) 
and  high  center  of  gravity  height  of 
utility  vehicles  are  characteristics  that 
enhance  the  off-road  operation  of  the 
utility  vehicle  class.  Yet,  a  vehicle's 
basic  design  characteristics  si^ificantly 
influence  the  vehicle's  involvement  in 
various  accident  modes.  For  example, 
with  all  other  parameters  equal,  a  tall 
and  narrow  vehicle  is  more  likely  to  roll 
than  a  low,  wide  vehicle.  An  assessment 
of  the  extent  that  a  vehicle's  rollover 
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stability  can  be  improved  must  include 
consideration  of  the  degree  to  which 
vehicle  characteristics  essential  to  the 
use  of  the  vehicle  can  be  preserved. 

The  types  of  vehicles  addressed  by 
this  notice  are  the  "light  duty  vehicles." 
which  include  passenger  cars  and 
"LTV's"  (i.e..  light  and  full-size  pickup 
trucks,  and  multipurpose  passenger 
vehicles  (MPV's)  with  a  gross  vehicle 
weight  rating  (GVWR)  of  10.000  pounds 
or  less).  MPVs  are  defined  in  49  CFR 
571.3  as  vehicles  designed  to  carry  10  or 
fewer  persons,  and  are  constructed 
either  on  a  truck  chassis  or  with  special 
features  (usually,  four-wheel-drive)  that 
allow  for  off-road  operation.  MPVs 
include  full-size  passenger  and  cargo 
vans,  and  passenger  vehicles  with  four- 
wheel-drive  or  other  features  for  off- 
road  use.  These  off-road  passenger 
vehicles  are  often  referred  to  as  "sport 
utility  vehicles"  (SUVs)  in  the 
automotive  industry.  This  terminology  is 
consistent  with  NHTSA's  Consumer 
Information  Regulation,  Utility  Vehicles 
(49  CFR  575.105).  which  refers  to  "utility 
vehicles"  as  MPVs  that  have  a 
wheelbase  of  110  or  fewer  inches  and 
special  features  for  occasional  off-road 
operation.  Section  575.105  requires 
manufacturers  of  such  utihty  vehicles  to 
alert  drivers  that  the  particular  handling 
and  maneuvering  characteristics  of 
these  vehicles  require  special  driving 
practice  when  the  vehicles  are  used  on 
paved  roads.  Of  the  SUVs  on  the  market 
today  only  three,  the  Toyota  Land- 
Cniiser  with  a  wheelbase  of  112.2 
inches,  the  Lamborghini  LM002  with  a 
wheelbase  of  122.4  inches  and  the 
Chevrolet/GMC  Suburban  with  a 
wheelbase  of  129.o  inches,  do  not  fail  in 
the  category  of  "utility  vehicle"  as 
defined  by  S  575.105. 


n.  Background 

A  The  Rollover  Accident  Problem 

Based  on  data  reported  in  a  1986 
report  documenting  analyses  conducted 
by  NHTSA's  National  Center  for 
Statistics  and  Analysis,  rollover 
accidents  are  the  most  dangerous ' 
collision  type  for  light  duty  vehicles, 
measured  by  the  ratio  of  fatal/ 
incapacitating  injuries  to  the  number  of 
ocrupants  involved  in  a  tow-away 
crash.  In  terms  of  fatalities  per 
registered  vehicle,  rollovers  are  second 
only  to  froni^^l  crashes  in  their  level  of 
severity.  These  high  injury  and  fatahty 
rates  are  even  more  alarming  given  the 
fact  that  rollovers  are  by  far  the  least 
frequent  crash  mode,  as  measured  by 
accident  involvements  per  registered 
vehicle.  The  General  Estimates  System 
(GES)  of  the  National  Accident 
Sampling  System  for  1989  estimates 


137.600  rollover  accidents  involving 
passenger  cars.  Of  these,  124.800  are  ' 
single  vehicle  rollovers,  and  the  vast 
majority  of  these.  114,800.  occur  off  the 
roadway.  For  LTVs.  there  are  75.600 
rollovers,  and  65,800  single  vehicle 
rollovers.  Of  the  latter,  57,200  occur  off 
road.  (These  estimates  are  based  on  the 
GES.  which  is  a  probability  sample  of 
poHcy  accident  reports.  Since  the 
estimate  are  based  on  a  sample,  they 
are  subject  to  sampling  and 
nonsampling  errors.  The  1989  General 
estimates  Systems  Report's  Appendix  C. 
Technical  Note,  explains  the  GES 
sample  design  and  the  accuracy  of  the 
estimates.  A  68  percent  confidence 
interval — the  estimate  -(-or  —  one 
standard  error^for  the  GES  numbers  in 
this  report  using  the  generalized 
variance  formulas  in  Appendix  C  are: 
137,600±  13.000: 124.800  ±12,000; 
114.800±11.000;  75.600±8,000; 
65.800±7,000;  and  57.200±7.000.) 

Based  on  1989  Fatal  Accident  Reporting 
System  data.  5.682  fatalities  occurred  in 
passenger  cars  rollovers  and  3.862 
fatalities  occurred  in  LTV  rollovers.  (The 
FARS  is  a  census  of  all  motor  vehicle 
crashes  resulting  in  at  least  one  fatality. 
Since  it  is  a  census,  it  is  not  subject  to 
sampliiig  error,  but  nonsampling  errors 
can  occur.  A  discussion  of  the  FARS 
quality  control  procedures  used  to 
control  these  errors  can  be  found  in  the 
1989  Fatal  Accident  Reporting  System 
Report.) 

The  number  of  LTV  fatalities, 
including  rollover  fatalities,  from  1985 
through  1989  was  6763.  7274,  7875.  8214 
and  8350.  an  increase  over  the  period  of 
about  23  percent.  Over  that  period,  the 
number  of  rollover  fatalities  in  LTVs 
was  2995.  3387.  3658,  3815  and  3862.  an 
increase  of  about  29  percent.  During  this 
period,  the  number  of  LTVs  on  the  road 
increased  about  30  percent.  Thus, 
although  the  rate  of  total  fatalities  in 
LTVs  (fatalities  per  registered  vehicle) 
actually  decreased  by  5.5  percent  from 
1985  to  1989.  the  rate  of  rollover 
fatalities  in  LTVs  decreased  by  only  1.5 
percent.  The  rollover  fatality  rate  is 
discussed  in  detail  in  the  preliminary 
regiilatory  evaluation  for  this  notice 
(see,  e.g.,  p.  55  of  the  evaluation),  which 
the  agency  has  placed  in  the  docket. 
From  1985  to  1989.  the  rate  of  fatalities 
per  registered  vehicle  in  rollover 
accidents  involving  passenger  cars 
increased  over  3  percent,  while  the 
fatality  rate  for  all  crashes  involving 
passenger  cars  remined  constant 
("Safety  Programs  for  Light  Trucks  and 
Sport  Utility  Vehicles."  1990.  U.S. 
Department  of  Transportation,  as 
supplemented  with  data  for  1989.) 


The  rollover  problem  is  generally 
more  serious  for  the  LTV.  and  in 
particular,  the  SUV  portion  of  the  light 
vehicle  group.  State  accident  data 
(North  Carolina  for  1984  and  1985) 
indicate  that  although  the  involvement 
rate  (involvements  per  registered 
vehicle)  for  LTVs  in  all  types  of 
collisions  is  only  68  percent  that  of  cars, 
their  involvement  rate  in  accidents 
involving  rollover  is  127  percent  that  of 
cars.  SUV's  are  also  more  dangerous  for 
their  occupants  after  a  rollover  accident 
has  occurred.  The  incapacitating  injury 
rate  per  involved  occupant  is  27.6 
percent  higher  for  SUV's  than  it  is  for 
the  average  light  du'y  vehicle. 

B.  Previous  Agency  Rulemaking  Actions 

In  1973.  the  agency  issued  an  ANPRM 
on  Rollover  Resistance  (Docket  73-10; 
Notice  1.)  The  ANPRM  was  primarily 
directed  toward  obtaining  comments  on 
the  development  of  a  test  procedure,  test 
conditions  and  performance 
requirements  to  evalate  "vehicle 
rollover  tendencies  on  smooth,  dry 
pavement."  After  reviewing  the 
comments  to  that  notice  and  conducting 
several  research  studies  related  to 
vehicle  control  and  stability,  the  agency 
decided  to  discontinue  activity  in  this 
area.  One  study  titled  "Development  of 
Vehicle  Rollover  Maneuver",  concluded 
that  although  a  vehicle's  rollover 
resistance  is  dependent  on  its  "stability 
factor"  (defined  as  a  vehicle's  half-track 
width  divided  by  the  vehicle's  center  of 
gravity  height)  "to  the  first  order."  that 
resistance  to  rollover  "can,  however,  be 
degraded  by  other  design  and 
operational  features  under  real-life 
performance  conditions."  At  that  time, 
the  agency  decided  that  until  the 
influence  of  those  other  factors  on  real 
world  accidents  was  better  understood, 
agency  action  could  not  be  justified. 

In  December  1987.  NHTSA  denied  a 
rulemaking  petition  from  then 
Congressman  Timothy  E.  Wirth  (now 
Senator  Wirth)  that  requested  NHTSA 
to  require  that  the  "stability  factor"  of 
light  duty  vehicles  exceed  a  specified 
minimum  value.  (52  FR  49033;  December 
29, 1987.)  The  stability  factor,  also 
referred  to  as  the  "static  stability 
factor."  represents  an  approximation, 
assuming  that  the  vehicle  is  a  rigid  body, 
of  the  steady  state  lateral  acceleration 
at  which  a  vehicle  would  roll  over.  In 
other  words,  if  the  vehicle  were  a  rigid 
body,  the  vehicle's  stability  factor  would, 
be  a  rather  direct  representation  of  the 
vehicle's  ability  to  resist  lateral 
overturning  forces. 

Senator  Wirth  based  his  request  on 
the  findings  of  a  report  by  LS. 
Robertson  and  A.B.  Kelley  titled  "The 
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Role  of  Statility  In  RoUover-Initiated 
Fatal  Motor  Vehicle  Crashes  Under  On- 
Road  Drivhig  Conditions.''  That  report 
found  one  group  of  high  stability  factor 
vehicles  (all  of  which  were  passenger 
cars)  with  low  rollover  per  single  vehicle 
accident  rates,  and  another  group  of  low 
stability  factor  vehicles  (all  of  which 
were  sport  utility  vehicles)  with  high 
rollover  per  single  vehicle  accident 
rates.  The  petiticmer  believed  that  the 
report  indicated  that  there  is  some 
specific  value  of  stability  factor  above 
which  vehicles  are  "safe"  and  below 
which  they  are  "unsafe."  The  petitioner 
suggested  1.20  as  that  value. 

NHTSA  denied  the  petition  because 
the  agency  determined  that  establishing 
a  minimum  stability  factor  value  would 
neither  adequately  encompass  the 
causes  of  vehicle  rollover  nor 
satisfactorily  ameliorate  the  problem. 
The  agency  determined  that  die  stability 
factor  is  a  good  predictor  of  rollover 
involvement  if  it  is  applied  to  a 
subsample  of  particular,  individual 
vehicles,  each  of  which  has  already 
been  involved  in  a  single  vehicle    ,. 
accident  and  used  to  predict  which  of 
them  rolled  over  in  the  crash.  However, 
NHTSA  determined  that  the  stability 
factor  is  not  nearly  as  effective  in 
predicting  rollover  involvement  when  it 
is  applied  to  a  sample  of  vehicles,  none 
of  which  has  been  involved  in  an 
accident,  and  used  to  predict  which  of 
them  will  become  involved  in  a  rollover 
accident  The  reason  for  the  lower 
predictive  capability  in  the  second 
instance  is  that  the  factor  does  not  take 
into  account  the  influence  of  vehicle 
control  and  stabiUty  factors  related  to 
the  causation  of  the  9ihgle  vehicle  loss 
of  control  situation  that  precedes  the 
vast  majority  of  rollovers.  Such  factors 
not  only  affect  the  likelihood  of  an  SVA 
occurring  due  to  a  loss  of  control,  but 
can  alter  the  pre-crash  dynamics  of  the 
vehicle  (e.g.,  the  vehicle's  spinning  or 
sliding  sideways  as  it  leaves  the 
roadway]  that  influence  the  likelihood  of 
subsequent  rollover.  The  lower 
predictive  capability  gave  the  agency 
concern  whether  the  application  of  the 
factor  would  adequately  separate  the 
vehicles  which  needed  change  from 
those  which  did  not.  Therefore,  the 
agency  decided  to  defer  consideration  of 
rulemaking  on  vehicle  rollover 
characteristics  until  the  agency 
completed  its  comprehensive  research 
program  on  vehicle  stability  and 
rollover. 

In  September  19e8»NHTSA  granted  a 
petition  for  rolemaking  from  the 
Consumers  Union  requesting  the 
establishment  of  "a  minimun  stability 
standard  to  protect  against 


unreasonable  risk  of  rollover.**  NHTSA 
granted  the  petition  because  the  agency 
was  already  undertaking  research  into 
rollover  safety  oi  light  duty  vehicles  and 
the  petition  was  consistent  with  the 
agency's  steps  to  address  the  rollover 
problem. 

C.  Previous  Analyses  of  Rollover 
Crashes 

Through  the  years,  the  agency  and 
other  researchers  analyzed  accident 
data  to  qualify  the  relationship  between 
rollover  involvement  and  factors 
relating  to  the  vehicle,  driver  and 
environment  Understanding  the 
relaltionship  is  important  for  purposes 
of  ameliorating  the  rollover  problem, 
since  safety  countermeasures  can  be 
developed  for  the  vehicle,  driver  and 
environment  to  reduce  the  likelihood  of 
rollover. 

Various  accident  condition  variable 
have  been  shown  to  exhibit  a 
relationship  with  rollover  rates.  These 
include  pre-crash  stability  (skidding  or 
spinning),  vehicle  pre-crash  condition 
(skid  sideways  or  spin)  and  skid  type 
(rear  wdiell  lateral  or  four  wheel  lateral). 
In  addition,  various  driver  and 
environment-related  accident  variable 
also  have  been  shown  to  influence  the 
likelihood  of  rollover.  These  Include 
driver  age,  alcohol  involvement  driver 
error,  rural  versus  urban  roadway,  day 
versus  night  the  roadway  speed  limit 
the  rollover's  occurring  on  or  off  the 
roadway,  and  accident  occurring  where 
the  roadway  was  straight  or  curved. 

Researchers  have  reported 
correlations  between  certain  vehicle 
characteristics,  or  metrics,  and  various 
measures  of  rollover  accident 
involvement  One  that  has  received 
considerable  attention  is  the  static 
stability  factor,  discussed  previously, 
which  has  been  shown  to  have  a 
significant  correlation  with  the  rate  of 
rollovers  in  single  vehicle  accidents. 
Another  is  wheelbase. 

1.  Static  Stability  Factor       t 

In  1986.  Harwin  and  Brewer  found,  in 
their  analysis  of  state  accident  data, 
that  the  static  stability  factor 
statistically  explained  much  of  the 
difference  in  the  rollover  rate  (computed 
as  the  number  of  rollovers  per  SVA 
(RO/SVA))  between  different  vehicle 
make/models.  (Harwin,  E.  Anna  and 
Brewer,  Howell  IC,  "Analysis  of  the 
Relationship  Between  Vehicle  Rollover 
Stability  and  Rollover  Risk  Using  the 
NHTSA  CARDfile  Accident  Database," 
1989.)  The  data  was  from  NHTSA's 
CARDfile  (Crash  Avoidance  Research 
Data  file),  whidi  is  a  database 
constructed  from  police  accident  repmts 
from  several  states. 


The  database  included  accident  data 
for  a  series  of  forty  vehicle  make/ 
models  (some  of  which  were  different 
"nameplate"  versions  of  the  same 
vehicle  mode,  e.g.,  Chevrolet  Citation 
and  Oldsmobile  Omega)  which 
represented  nineteen  unique  passenger 
car  models,  including  both  foreign  and  • 
domestic  models,  and  ei^t  utility 
vehicle  models.  The  vehicles  in  their 
sample  were  selected  to  cover  tf>e  range 
of  stability  factors  from  small  utility 
vehicles  to  large  domestic  passenger 
cars.  However,  similar  to  the  previously 
metioned  Robertson  and  Kelley  study, 
the  vehicle  sample  did  not  include  any 
vans  or  pickup  trucks.  Harwin  and 
Brewer  examined  various  vehicle  data, 
including  wheelbase  (L),  center  of 
gravity  height  (H),  half  b-ack  width  (T/2) 
and  the  static  stability  factor  (T/2H). 

The  data  regression  of  the  CAROfile 
data  between  the  static  stability  factor 
and  the  percent  of  rollovers  in  SVA's 
showed  a  strong  correlation,  with  R* 
values  ranging  between  0.57  and  0.86. 
Unlike  Robertson  and  Kelley,  who  found 
two  clusters  of  vehicles  (one  of  which 
appeared  "safe"  while  the  other 
appeared  "unsafe"),  Harwin  and  Brewer 
found  a  generally  linear  distribution  of 
rollovers  per  SVA's  over  a  wide  range  of 
stability  factors,  with  no  obvious 
delineation  of  "safe"  or  "unsafe" 
vehicles. 

Harwin  and  Brewer  improved  on 
eariier  research  by  conduting  a  stepwise 
multivariate  regression  analysis  of  the 
Maryabd  and  Texas  state  accident  data 
to  control  for  differences  in  driver  and 
vehicle  use.  They  showed  improved  R' 
values  for  the  combination  file  of 
Maryland  and  Texas,  as  well  as  the 
Maryland  file  only.  In  their  final  stop, 
the  R*  value  was  0.92  for  the  Texas  and 
Marylcuid  date  combined,  with  static 
stability  factor,  percent  drivos  under  25. 
and  percent  male  drivers  included  in  the 
regression  model. 

Mengert  Salvatore,  DiSario,  and 
Walter  re-analyzed  the  Harwin  and 
Brewer  data  using  logistic  regression 
tediniques.  ("Statistical  Estimation  of 
Rollover  Risk."  August  1989.  DOT-HS- 
807-446.)  This  process  considers  the 
likeUhood  of  rollover  at  the  accident 
level  rather  than  at  the  make/model 
level  as  was  done  in  the  Harwin/Brewer 
report.  This  allows  each  accident  to  be 
treated  as  a  data  point  (rather  than 
using  the  summary  information  from 
each  vehicle  make/model  as  a  data 
point). 

The  database  included  over  39,000 
single  vehide  accidents  of  whidi  4.910 
were  rollover  acddenu.  Several  models 
were  developed  to  relate  vehicle  metrics 
and  accident  conditions.  Analysis  was 
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conducted  at  both  the  accident  level  and 
make /model  level.  At  the  accident  level, 
the  ability  of  the  models  to  predict 
rollover  versus  nonrollover  was  found  to 
be  dependent  on  the  static  stability 
factor  and  where  the  accident  occurred, 
urban  or  rural.  The  models  were  used  to 
predict  rollover  rates  at  the  make/model 
level.  The  index  of  agreement  (R*) 
exceeded  0.9  when  static  stability  factor 
was  included  in  the  regression,  but 
dropped  to  approximately  0.5  when 
static  stability  factor  was  removed  from 
the  analysis.  Mengert's  plots  of  the 
actual  versus  predicted  rollover  rate 
using  his  11-factor  model  showed  strong 
statistical  relationships  between 
rollover  rate  and  static  stabihty  factor. 

2.  Wheelbase 

NHTSA  found  significant  correlations 
between  rollover  accident  involvement 
rates  and  vehicle  wheelbase  when  the 
agency  analyzed  accident  data  for 
purposes  of  evaluating  the  rulemaking 
petition  from  Senator  Wirth.  ("Technical 
Evaluation  of  Rulemaking  Petition," 
Docket  No.  PRM-MP-004-013.")  In 
addition.  Malliaris  found  that  reducing 
wheelbase  at  a  fixed  vehicle  weight 
leads  to  a  very  significant  increase  in 
fatal  rollover  accident  involvement, 
while  reducing  the  vehicle  weight  at  a 
fixed  wheelbase  leads  to  a  very 
signficant  reduction  in  fatal  rollover 
accident  involvement  ("Discerning  the 
State  of  Crash  Avoidance  in  the 
Accident  Experience,"  Proceeding  of  the 
10th  International  Technical  Conference 
on  Experimental  Safety  Vehicles,  July 
1985.) 

Unlike  the  static  stability  factor, 
whose  correlation  with  rollover  accident 
involvement  rate  "makes  sense" 
(vehicles  with  low  stability  factors 
^senerally  can  be  described  as  tall  and 
narrow),  the  correlation  with  wheelbase 
does  not  have  the  same  intuitive 
relationship  with  a  vehicle's  rollover 
propensity.  Several  possible 
explanations  have  been  put  forth  to 
explain  this  wheelbase-to-rcUover 
accident  involvement  correlation.  For 
example,  the  relationship  might  be  due 
to  a  correlation  of  wheelbase  with 
vehicle  pre-crash  stability,  pre-crash 
condition  and/or  skid  type  mentioned 
above.  In  other  words,  wheelbase  might 
be  acting  as  a  surrogate  for  vehicle 
stability  characteristics,  and  actually  the 
correlation  that  results  is  between 
wheelbase  and  vehicle  loss  of  stability 
preceding  the  rollover. 

3.  Other  Vehicle  Factors 

The  stability  condition  under  Which  a 
vehicle  leaves  the  road  in  a  single 
vehicle  crash  can  significantly  infiuence 
the  likelihood  that  the  single  vehicle 


accident  will  result  in  a  rollover. 
Malliaris  found  that  vehicles  that  left 
the  roadway  either  sliding  sideways  or 
spinning  were  far  more  likely  to  roll 
over  in  a  single  vehicle  crash.  This 
influence  was  found  for  all  sizes  of 
passenger  cars,  as  well  as  light  trucks. 
(Malliaris.  Nicholson,  Hedlund  and 
Scheiner,  "Problems  in  Crash  Avoidance 
and  Crash  Avoidance  Research  "  SAE 
Paper  No.  830560.  February  1983.) 
Although  that  study  did  not  attempt  to 
determine  specific  vehicle 
characteristics  that  result  in  such  pre- 
crash  vehicle  conditions,  it  is  obvious 
that  a  vehicle's  directional  control  and 
stability  properties  would  influence  the 
likelihood  of  a  vehicle's  sliding 
sideways  or  spinning  while  leaving  the 
roadway,  and  thus,  would  influence  a 
vehicle's  overall  rollover  propensity. 

in.  Current  Program 

In  view  of  the  apparent  effect  that 
vehicle  factors  have  on  a  vehicle's 
propensity  to  roll,  NHTSA  sought  to 
improve  its  understanding  of  the  vehicle 
factors.  NHTSA  examined  correlations 
between  various  vehicle  metrics  and 
rollover  accident  rates,  and  increased 
the  number  and  diversity  of  the  vehicles 
examined.  NHTSA's  technical  paper  for 
this  ANPRM  provides  a  full  discussion 
of  the  methodology  and  results  of  the 
agency's  research  program.  The  methods 
and  results  of  the  study  are  briefly 
described  in  the  following  sections. 

Rollover  crashes  are  the  result  of  both 
vehicle  characteristics  related  to  a 
vehicle's  rollover  stability  and  vehicle 
metrics  related  to  a  vehicle's  directional 
control  and  stability.  In  some  cases, 
some  of  the  vehicle  metrics  related  to 
one  type  of  stabihty  may  be  covariant 
with  metrics  related  to  the  other,  leading 
to  a  synergistic  effect  on  a  vehicle's 
overall  rollover  accident  involvement  In 
other  cases,  the  metrics  related  to  these 
two  types  of  stability  may  not  have  any 
correlation  with  one  another  or  may 
even  be  inversely  related.  As  such,  the 
agency  believes  that  identifying  a  single 
metric  related  to  a  vehicle's  rollover 
stability  would  not  lead  to  the 
elimination  of  all  or  even  a  majority  of 
rollover  crashes.  However,  a 
requirement  based  on  a  single  rollover 
stability  metric  could  lead  to  the 
elimination  of  a  portion  of  them.  As 
discussed  later  in  this  notice  and  in  the 
technical  paper,  this  belief  has  been 
borne  out  by  the  accident  data.  A 
rollover  standard  based  on  a  single 
metric  might  be  a  minimum  performance 
standard  with  broad  applicability  for 
vehicles  (e.g.,  a  tilt  table  angle  minimum, 
such  as  that  proposed  by  the  UK  for  an 
ECE  standard),  or  it  could  be  a  standard 
that  encompasses  vehicle 


crashworthiness  requirements  (e.g., 
vehicle  with  less  than  a  minimum  tilt 
table  value  must  be  equipped  with  extra 
crash  protective  devices).  At  the  same 
time,  the  agency  is  also  aware  of  the 
possibility  that  requirements  based  on 
multiple  vehicle  metrics  may  prove  to  be 
a  better  basis  for  a  rollover  prevention 
standard.  NHTSA  is  considering  a  range 
of  possible  rulemaking  approaches.  The 
range  of  possible  regulatory 
requirements  resulting  from  the  agency's 
■  program  is  discussed  in  the  section 
titled,  "Rulemaking  Alternatives." 

A.  Summary  of  Methodology 

Briefly  slated,  NHTSA's  goal  for  the 
program  was  to  identify  the  level  of 
correlation  between  each  vehicle  metric 
chosen  for  study  and  rollover  crashes. 
To  do  this,  NHTSA  selected  a  vehicle 
sample  (from  which  the  various  metrics 
could  be  obtained),  identified  and 
measured  the  metrics,  generated  the 
accident  data  base,  and  performed  the 
analyses  (logistic  regression  and  linear 
regression)  that  examined  the  degree  of 
correlation  between  the  vehicle  metrics 
and  accident  rate  measures  of  vehicle 
rollover  propensity,  as  evidenced  by  the 
normalized  accident  data.  These 
analyses  also  included  vehicle  use 
factors  related  to  the  driver  and  the 
accident  environment  (i.e.,  driver's  age, 
driver's  alcohol  use,  male  or  female 
driver,  rural  or  urban  accident  location, 
road  surface  condition  and  the  single 
vehicle  accident  involvement  rate),  to 
account  for  their  influence  on  rollover 
accident  involvement. 

Initially,  NHTSA  performed  linear 
regression  analyses  using  a  data  file  that 
consisted  of  the  combined  accident  data 
from  these  five  states:  Georgia  (1987- 
1988),  Maryland  (1986-1988),  Michigan 
(1988-1988),  New  Mexico  (1986-1988) 
and  Utah  (1986-1988).  These  preliminary 
analyses  were  used  to  complement  the 
later,  more  detailed  analyses  that  used 
logistic  regression  techniques.  Due  to 
differences  in  the  data  coding  formats 
and  reporting  thresholds  of  the  various 
states,  these  logistic  regression  analyses 
were  applied  to  only  one  state  file  at  a 
time. 

The  initial  logistic  regression  analyses 
vvere  performed  using  data  from  each  of 
the  five  states  and  later,  more  detailed 
logistic  regression  models  were 
examined  using  only  the  Michigan  data. 
These  state-to-state  difference  were  not 
as  significant  in  the  preliminary  linear 
regression  analyses.  The  Michigan  data 
were  chosen  for  these  more  complex 
analyses  because  that  State  had  the 
largest  sample  size. 
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1.  Selected  Vehicles 

The  population  of  vehicles  that  were 
initially  identified  for  inclusion  in  the 
sample  was  chosen  with  the  goal  of 
encompassing  all  classes  of  light 
vehicles,  i.e.  all  ranges  of  passenger 
cars;  small  and  large  pickup  trucks;  mini 
and  full  size  vans;  and  open,  small,  and 
large  utility  vehicles.  NHTSA  identified 
60  vehicles,  which  encompassed  the 
entire  range  of  market  class 
designations,  usage  classifications,  and 
size  classes.  For  each  of  the 
classifications,  NHTSA  sought  to  obtain: 
(1)  A  set  representative  of  the  full 
spectrum  of  rollover  rates  (the  selected 
vehicles  encompassed  the  lowest  to  the 
highest  rollover  to  SVA  rates);  and  (2)  a 
set  representative  of  the  full  spectrum  of 
vehicle  characteristics  (the  selections 
included  the  complete  range  of  vehicles 
h-om  low  slung  sports  cars  and  full  size 
sedans  to  tall  and  narrow  utility 
vehicles  with  short,  medium  and  long 
wheelbases). 

After  the  initial  selection  of  the 
vehicle  population,  NHTSA  evaluated 
Maryland  SVA  and  single  vehicle 
rollover  accident  data  from  the 
CAROfile  accident  data  base  for  1986 
through  1988  to  determine  whether 
including  the  selected  vehicle  in  the  , 
actual  sample  would  yield  useful  data. 
Each  vehicle  that  met  at  least  one  of  the 
following  criteria  were  retained  for  the 
actual  sample  from  the  initial 
population:  Model  years  1981  or  later 
(model  years  previous  to  1981  did  not 
have  a  standardized  vehicle 
identification  number  (VIN)  scheme); 
adequate  data  available  (minimum 
number  of  observations  was  20); 
vehicles  with  high  rollover  propensity 
(the  rollover  rate  of  the  vehicle  relative 
to  the  rest  of  the  sample  population); 
high  current  sales  volumes  (vehicles 
which  represent  a  large  or  growing 
segment  of  the  new  vehicle  fleet);  high 
registration  populations  (vehicles  well 
represented  in  the  on-road  vehicle  fleet); 
and  vehicles  previously  tested  (vehicles 
for  which  dependable  sidepuU  or  other 
measurement  data  exist,  or  is  planned  to 
be  measured  in  ongoing  programs,  and 
which  could  be  used  for  comparison 
purposes  with  data  collected). 

Forty-five  of  the  original  60  vehicles 
met  the  criteria  and  were  selected  for 
inclusion  in  the  evaluation  sample. 
Eleven  other  vehicles  were  also 
included  in  the  sample  to  expand  the 
range  of  vehicle  types,  such  as  several 
short  wheelbase  front  and  rear  wheel 
drive  subcompact  passenger  cars,  a 
European  sport  sedan,  laige  utility 
vehicle,  and  a  shorter  wheelbase 
version  of  a  vehicle  included  from  the 
original  list.  To  confirm  that  the  vehicles 


selected  for  the  evaluation  sample  were 
representative  of  vehicles  in  their 
respective  size/market/usage  class,  the 
agency  compared  accident  data  for 
"like"  vehicles  in  each  of  the  respective 
classes. 

2.  Identifying  and  Measuring  the  Metrics 

NHTSA  chose  a  number  of  vehicle 
metrics  to  include  in  the  study.  These 
metrics  have  been  identified  by  various 
researchers  as  playing  a  significant  role 
in  vehicle  rollover  propensity.  The 
metrics  included:  Static  stability  factor; 
tilt  table  ratio;  side  pull  ratio; 
wheelbase;  critical  sliding  velocity;  a 
"rollover  prevention  metric";  a  "braking 
stability  metric";  and  percent  of  total 
vehicle  weight  on  the  rear  axle.  A 
description  of  the  metrics  is  provided 
below. 

a.  Center  of  gravity  measurement 
This  measurement  is  needed  to  calculate 
the  static  stability  factor  and  to 
determine  the  test  condition  for  the  side 
pull  ratio  test.  The  longitudinal  and 
lateral  location  of  the  vehicle's  center  of 
gravity  (eg)  were  determined  using  the 
individual  wheel  weights  along  with 
their  associated  geometry.  The  vertical 
eg  height  (for  the  total  vehicle  with  one 
occupant)  was  determined  either  by 
tilting  the  vehicle  to  a  known  angle  and 
measuring  the  resultant  weight 
distribution  or  by  applying  a  known 
torque  to  the  vehicle  and  measuring  the 
resultant  tilt  angle  and  motion  of  the 
vehicle's  sprung  mass.  In  either  case,  the 
vehicle  was  tilted  about  its  lateral  axis. 

b.  Static  stability  factor.  The  static 
stability  factor  is  the  average  half  track 
width  divided  by  vertical  eg  height.  The 
front  and  rear  track  widths  were 
determined,  averaged  together  and 
divided  by  two  to  determine  the  average 
half  track  width. 

c.  Tilt  table  ratio.  Tilt  table  data  are 
obtained  from  placing  the  vehicle  on  a 
table  which  is  then  tilted  about  an  axis 
parallel  to  the  vehicle's  longitudinal 
axis.  The  vehicle  is  placed  on  the  table 
with  the  tires  on  one  side  against  a  low 
curb.  The  side  of  the  table  on  the  far 
side  from  the  curb  is  then  slowly  lifted 
while  the  role  angle  of  the  table  is 
measured.  The  tilt  table  angle  is  the 
platform  roll  angle  at  which  both  tires 
first  Uft  off  of  the  table  on  the  high  side. 
The  point  of  wheel  lift  is  determined 
using  a  contact  switch  to  detect  when 
the  wheels  lose  contact  with  the 
platform.  The  tilt  table  ratio  is 
determined  as  the  tangent  of  the  tilt 
table  angle. 

d.  Side  pull  ratio.  Side  pull  ratio  is 
determined  as  the  ratio  of  the  lateral 
force  acting  through  the  vehicle  eg 
required  to  lift  the  opposite  side  tires  off 
the  ground  divided  by  the  vehicle 


weight.  The  test  is  performed  using  wide 
straps  and.  in  some  cases,  chains,  to 
apply  the  pull  force  to  the  vehicle  body. 
Extreme  care  needs  to  be  taken  to 
ensure  that  the  pull  force  vector  passes 
through  the  vehicle  vertical  eg  at  all 
times,  the  force  is  maintained 
horizontally  to  the  ground,  and 
adjustments  to  the  pulling  mechanism 
are  made  as  the  vehicle  rolls  on  its 
suspension  and  deflects  laterally  and 
vertically,  causing  the  vertical  and 
horizontal  location  of  the  eg  to  change. 

e.  Wheelbase.  This  vehicle  parameter 
was  used  since  it  is  a  basic  factor  in 
determining  a  vehicle's  dynamic 
transient  directional  stability.  It  should 
be  noted  that  if  one  were  comparing  the 
directional  stability  characteristics  of 
two  vehicles,  the  vehicle  with  the 
shorter  wheelbase  (which  based  on 
wheelbase  alone  would  be  likely  to  have 
a  lower  level  of  directional  stability)- 
could,  by  virtue  of  other  vehicle 
eharacteristics  (e.g.,  suspension  and  tire 
characteristics)  have  a  higher  level  of 
directional  stability.  Although  there  are 
a  multitude  of  other  factors  which 
influence,  and  could  easily  compensate 
for  the  contribution  of  wheelbase  to 
vehicle  directional  stability,  if  all  other 
vehicle  features  and  characteristics  are 
equal,  a  vehicle  with  a  longer  wheelbase 
will  exhibit  greater  directional  stability. 

f.  Critical  sliding  velocity.  This  metric 
is  a  measure  of  the  minimum  lateral 
velocity  required  to  initiate  rollover 
when  the  vehicle  is  tripped  by  a  low 
curb.  It  is  determined  by  equating  the 
vehicle  energy  prior  to  the  tripped 
impact  with  the  energy  needed  to  raise 
the  vehicle  eg  to  the  point  where  it  is 
just  above  the  pivot  point  about  which 
the  vehicle  is  rotating. 

g.  Rollover  prevention  metric.  This 
metric  is  determined  by  computing  the 
difference  between  the  vehicle's  lateral 
translational  kinetic  energy  before  being 
tripped  and  its  rotational  kinetic  energy 
«fter  being  tripped.  This  quantity  is  then 
normalized  by  multiplying  it  by  100  and 
dividing  it  by  the  initial  lateral 
translational  kinetic  energy. 

h.  Braking  stability  metric.  This 
metric  is  defmed  as  the  longitudinal 
distance  from  the  vehicle's  front  wheel 
to  the  total  vehicle  center  of  gravity  (A) 
divided  by  the  height  of  the  total  vehicle 
center  of  gravity  (hd)  or  A/H«.  It 
represents  the  level  of  longitudinal 
(braking]  deceleration  at  which  the 
vehicle's  rear  wheels  would  lift  ott  the 
roadway. 

i.  Percent  of  total  vehicle  weight  on 
nor  axle.  Percent  of  total  vehicle  weight 
is  determined  by  dividing  the 
longitudinal  distance  from  the  vehicle's 
total  center  of  gravity  to  the  front 
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wheels  by  the  wheelbase.  At  the  limits 
of  a  vehicle's  control  capabilities,  the 
vehicle's  steady  state  directional 
stability  is  heavily  influenced  by  its 
weight  distribution  and  by  the  relative 
friction  characteristics  of  its  front  and 
rear  tires.  As  with  the  effect  of 
wheelbase  on  transient  directional 
stability,  there  are  vehicle  factors  other 
than  weight  distribution  that  tan  also 
influence  steady  state  directional 
stability,  and  in  the  case  of  comparisons 
of  one  vehicle  to  another,  can 
compensate  for  differences  in  weight 
distribution.  However,  in  the  case  of 
steady  state  directional  stability,  weight 
distribution  and  tire  characteristics  are 
the  predominant  determining  factors. 
Vehicles  with  a  higher  percentage  of 
their  total  weight  on  the  rear  wheels  will 
tend  to  have  a  lower  level  of  steady 
state  directional  stability. 

NHTSA  tested  vehicles  at  two' 
facilities,  the  Vehicle  Research  and  Test 
Center  (VRTC)  and  Systems  Technology 
Incorporated  (STI).  In  all,  vehicle 
measurements  were  obtained  for  56 
different  make/models. 

B.  Accident  Databases 

fiHTSA  maintains  a  collection  of 
state  accident  data  flies  for  26  States, 
each  of  which  provide  their  tapes 
annually.  Data  from  Ave  of  the  State 
flies  were  used  for  the  study.  Those 
States  were:  Georgia  (1987-1988), 
Maryland  (1986-1988).  Michigan  (1986- 
1988],  New  Mexico  (1986-1988)  and  Utah 
(1986-1988).  These  States  were  selected 
based  on  the  ability  to  identify  speciflc 
vehicles  according  to  their  Vehicle 
Identification  Number  (VIN):  i.e.,  these 
five  States  consistently  and  accurately 
report  a  high  proportion  of  VINs  for 
those  vehicles  involved  in  accidents. 

The  agency  obtained  data  for  single 
vehicle  accidents  (SVA's)  from  the  State 
files.  An  SVA  was  defined  as  all 
overtiuTis,  collisions  with  a  parked 
vehicle  or  other  fixed  object  and 
noncoUision  accidents.  SVA's  do  not 
include  collisions  with  pedestrians, 
other  vehicles  on  the  roadway,  bicycles, 
trains  or  animals. 

NHTSA  examined  the  data  from  each 
of  the  SVA's  to  determine  if  the  accident 
involved  a  primary-event  rollover.  A 
primary-event  rollover  was  defined  as 
any  accident  in  which  the  most  harmful 
event  was  a  rollover,  and  did  not 
include  any  accident  in  which  a  rollover 
followed  a  significant  collision  with  an 
object.  For  Utah,  this  category  also 
included  reports  for  accidents  in  which 
the  first  event  was  described  as  "run  off 
the  road"  and  the  second  event  was  a 
rollover.  For  Maryland,  this  category 
also  included  those  reports  in  which  the 
first  event  was  a  collision  with  a  ditch. 


berm  or  culvert  followed  by  a  vehicle 
rollover.  , 

C.  Summary  of  Results 

Readers  are  referred  to  the  technical 
analysis  for  this  notice  for  a  detailed 
discussion  of  the  statistical  analyses  of 
the  relationship  between  the  vehicle 
metrics  and  the  accident  data.  As 
discussed  in  that  paper,  the  statistical 
analyses  showed  very  significant 
correlations  with  the  rollovers  per  single 
vehicle  accident  rate  (RO/SVA)  of  light 
duty  vehicles  for  tilt  table,  static 
stability  factor  and  sidepull.  Tilt  table 
and  static  stability  factor  consistently 
showed  the  higher  levels  of  correlation. 

NHTSA  performed  analyses  of  the 
Michigan  data  using  a  logistic  regression 
model  that  included  a  number  of 
variables  related  to  influential  driver 
and  roadway /environmental  factors,  as 
well  as  each  of  the  vehicle  rollover 
stability  metrics  taken  one  at  a  time. 
The  results  of  those  analyses  were  used 
to  calculate  a  predicted  RO/SVA  rate 
for  various  vehicle  make/models.  The 
index  of  agreement  (analogous  to  R*at 
the  make/model  level)  for  the  actual 
RO/SVA  rate  versus  predicted  RO/SVA 
rate  produced  values  of  0.65  for  the 
model  using  the  tilt  table  ratio,  0.66  for 
the  static  stability  factor  model,  and  0.58 
for  the  side  pull  ratio  model. 

The  logistic  regression  model  that 
resulted  in  the  highest  level  of  statistical 
correlation  included  the  tilt  table  ratio 
and  variables  representing  the  vehicle's 
make/model's  single  vehicle  accident 
per  registered  vehicle  rate  and  the 
vehicle  make/model's  vehicle  class  (e.g.. 
sport  utility  vehicle,  pickup  truck,  van  or 
passenger  car)  and  drive  configuration 
(e.g..  front  wheel  drive,  rear  wheel  drive 
or  four-wheel  drive),  as  well  as  driver 
and  accident  location  demographics. 
The  index  of  agreement  of  the  resultii  of 
that  logistic  regression  model  produced 
a  make/model  R'  value  of  0.80.  The 
reasons  for  the  large  improvement  in  the 
model's  correlation  with  the  inclusion  of 
the  single  vehicle  accident  per  registered 
vehicle  rate  and  the  vehicle  class 
variables  are  currently  under  further 
study.  This  effect  may  be  related  to 
driver  and  vehicle  influences  that  are 
not  accounted  for  by  the  driver  and 
vehicle  variables  that  have  been 
included  in  the  analyses  to  date,  or  may 
be  related  to  vehicle  control  and 
stability  characteristics.  This  hypothesis 
is  supported  by  the  "stability  condition" 
found  by  Malliaris  that  was  discussed 
earlier.  Also,  results  from  both  logistic 
regression  analyses  and  Chi-square 
population  comparisons  found  that  the 
presence  of  antilock  brakes  on  vehicles 
was  significantly  correlated  with  a 
lower  RO/SVA  rate. 


The  agency  believes  the  tilt  table  ratio 
has  advantages  over  the  static  stability 
factor  and  side  pull  ratio  that  may 
warrant  its  selection.  Those  advantages 
relate  to  the  ability  to  precisely  measure 
the  metric  and  to  the  ability  to  vary 
vehicle  design  to  affect  the  metria 

The  procedure  for  determining  the  tilt 
table  ratio  (i.e..  the  tangent  of  the  angle 
of  the  tilt)  is  simple  to  conduct,  and 
yields  repeatable  and  reproducible 
results.  Unlike  the  static  stability  factor 
and  side  pull  ratio,  the  determination  of 
the  tilt  table  ratio  does  not  rely  on 
center  of  gravity  height  measurements, 
which  are  difficult  to  obtain,  and  which 
can  introduce  variability  in 
measurements.  (Winkler,  C3.,  "Center 
of  Gravity  Height:  A  Round-Robin 
Measurement  Program,"  University  of 
Michigan  Transportation  Research 
Institute,  January  1991.)  In  addition, 
unlike  the  side  pull  test,  the  tilt  table  test 
has  the  advantage  of  not  damaging 
vehicle  body  work,  which  keeps  costs  to 
a  minimum. 

The  use  of  the  tilt  ratio  as  the  basis  for 
a  rollover  stability  requirement  also 
allows  manufacturers  to  vary  a  vehicle's 
performance  in  relation  to  such  a 
requirement  in  ways  that  are  readily 
achievable.  A  manufacturer  could 
increase  a  vehicle's  tilt  table  ratio  value 
(i.e.,  improve  the  vehicle's  rollover 
stability)  by  varying  the  vehicle's 
suspension  characteristics.  With  the 
static  stability  factor,  changes  in  the 
respective  values  would  most  likely 
entail  substantial  changes  in  vehicles' 
size,  ground  clearance  and  roof 
structure,  which  are  features  that  may 
be  important  to  the  purpose  for  which 
the  vehicle  was  designed. 

Aside  from  the  advantages  of  the  tilt 
table  ratio  described  above,  the  agency 
was  concerned  that  the  other  two 
metrics  might  be  fundamentally 
deficient  for  NHTSA's  purposes  for 
other  reasons.  The  static  stability  factor 
assumes  that  a  vehicle  is  a  rigid  body 
with  no  tire  or  suspension  deflections  or 
motions.  Since  vehicles  are  not  rigid,  the 
vehicle's  tire  and  suspension  deflections 
and  suspension  kinematics  affect  the 
vehicle's  eg  relative  to  the  vehicle's  tires 
(where  the  forces  that  initiate  a  vehicle 
rollover  are  generated).  These  motions 
change  both  the  eg  height  (above  the 
ground)  and  the  lateral  distance 
between  the  eg  and  the  tires  on  the 
outside  of  the  tura  The  static  stability 
factor  does  not  account  for  the  diange  in 
the  cg's  positioa 

Although  the  side  pull  ratio  takes  into 
account  the  motions  of  die  vehicle's 
sprung  mass  (the  body  and  chassis  less 
the  suspension  and  tires)  relative  to  tire 
contact  area,  the  side  pull  ratio  appears 
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less  desirable  than  the  tilt  table  ratio 
because  the  side  puU  test  is  very 
complex  and  requires  an  extraordinary 
amount  of  equipment.  The  test  is 
performed  using  wide  straps  or  chains  to 
apply  the  pull  force  to  the  vehicle  body. 
Extreme  care  needs  to  be  taken  to 
assure  that  the  pull  force  vector  passes 
through  the  vehicle's  vertical  eg,  and  is 
maintained  horizontally  to  the  groimd. 
Adjustments  to  the  pulling  mechanism 
must  be  made  as  the  vehicle  rolls  on  its 
suspension  and  deflects  laterally  and 
vertically.  The  complexity  in  setting  up 
and  conducting  the  test  can  lead  to 
errors  and  inconsistencies  in  the  data. 
To  date,  all  of  the  vehicle  rollover 
metrics  that  are  measures  of  a  vehicle's 
rollover  stability  and  that  show 
correlations  with  a  vehicle's  rollover 
propensity,  the  tilt  table  ratio  appears  to 
be  the  most  promising  for  regulatory 
purposes. 

rv.  Rulemaki^  Alternatives 

NHTSA  is  considering  a  range  of 
possible  rulemaking  approaches  to 
developing  a  proposal  to  reduce  rollover 
injuries  and  fatalities.  The  possible 
approaches  include  a  crash  avoidance 
rulemaking  proposal  that  vehicles  which 
did  not  meet  a  specific  performance 
measurement  (e.g.,  a  minimum  tilt  table 
ratio]  either  could  not  be  manufactured, 
or  would  have  to  have  safety  devices  or 
features  to  improve  the  vehicle's 
directional  stability  characteristics  (e.g., 
antilock  brakes),  and/or 
crashworthiness  (e.g.,  improved  roof 
strength). 

A  crash  avoidance  standard  that 
would  require  a  minimum  level  of 
vehicle  rollover  stability  would  produce 
a  safety  benefit  by  reducing  the  numbers 
of  rollovers  in  single  vehicle  accidents 
involving  light  duty  vehicles.  This  type 
,  of  standard  may  also  have  substantial 
costs  for  manufacturers  and  consumers, 
and  may  have  the  greatest  effect  on  the 
availability  of  vehicles  from  which 
consumers  may  choose.  A  standard  of 
this  type  has  been  proposed  by  the 
United  Kingdom  (U.K.)  to  the  "Meeting 
of  Experts  on  Brakes  and  Running  Gear" 
(GRRF)  of  the  Economic  Commission  for 
Europe  (ECE).  The  proposal  suggests 
using  the  tilt  table  test  with  a  minimum 
required  tilt  angle  of  40  degrees 
(equivalent  to  a  tilt  table  ratio  of  0.839) 
for  vehicles  in  both  an  "unladen"  (drive 
only  load)  and  "laden"  (GVWR  load) 
condition,  as  a  requirement  for  the 
rollover  stability  of  all  light  duty 
vehicles. 

NHTSA  is  currently  conducting  tests 
at  several  load  conditions,  including  the 
one  passenger  and  full  passenger 
complement,  and  two  versions  of  the 
GVWR  load  condition  (including  the 


"laden  condition"  specified  in  the  ECE 
proposal)  to  examine  the  effect  of  load 
conditions  on  the  relative  ranking  of 
different  vehicles. 

As  already  noted,  a  safety  standard 
having  a  crash  avoidance  thrust  might 
require  specific  equipment,  such  as 
antilock  brakes  (should  they  be  shown 
to  reduce  the  incidence  of  rollovers),  on 
vehicles  having  a  low  tilt  table  value. 
The  results  of  a  logistic  regression 
analysis  of  the  Michigan  accident  data 
file,  and  those  of  the  linear  regression 
analysis  of  the  combined  5-State 
accident  data  file,  indicate  that  the 
presence  of  antilock  brakes  was 
statistically  significant  and  would 
predict  a  lower  rollover  accident  rate  for 
vehicles  equipped  with  antilock  brakes. 
Also,  data  were  available  for  accidents 
involving  four  vehicle  make/models  that 
had  subgroup  populations  in  which 
some  vehicles  were  equipped  with 
antilock  brakes  and  some  were  not. 
When  the  subgroups  of  each  of  these 
make/model  populations  were 
compared  using  Chi-square  analyses, 
two  of  the  four  comparisons  indicated 
that  the  lower  rollover  rate  for  the 
antilock  equipped  vehicles  was 
statistically  significant,  alpha =0.05. 
NHTSA  specifically  requests  comments 
on  the  effectiveness  of  antilock  brakes 
in  reducing  the  propensity  of  a  vehicle  to 
become  involved  in  those  situations 
(e.g.,  sliding  sideways)  in  which  the 
likelihood  of  a  vehicle's  rolling  over  is 
increased. 

The  agency  is  also  considering 
requirements  to  improve  occupant 
protection  in  rollovers.  These 
requirements  might  be  applied  to  all 
vehicles  or  only  those  with  a  "low"  (i.e., 
below  a  specified  value  for  one  of  the 
metrics  previously  discussed)  level  of 
rollover  stabiUty.  The  added  protection 
may  take  the  form  of  means  to  increase 
belt  usage,  different  types  of  restraints 
(e.g.,  four  point  harnesses),  improved 
roof  strength,  or  interior  padding.  These 
actions  may  be  taken  either  in 
conjimction  with,  or  in  lieu  of,  a  crash 
avoidance  rulemaking  and  comments 
are  sought  on  this  issue. 

NHTSA  is  also  considering  a  market- 
based  option  of  a  consumer  information 
regulation  under  which  the 
manufactiu^rs  would  be  required  to 
measure  certain  metrics  for  their 
vehicles  and  report  them  to  prospective 
purchasers.  The  number  of  rollovers 
might  be  reduced  if  consumers  better 
understand  the  risk  of  rollover 
associated  with  different  vehicle  types 
and  models.  A  regulation  that  is  geared 
toward  informing  consumers  of  a 
vehicle's  rollover  propensity  might 
require  manufacturers  to  measure  the 


rollover  stability  of  their  vehicles,  using 
a  metric  such  as  the  tilt  table  ratio,  and 
to  provide  that  information  to  the 
consumer.  Information  would  also  be 
provided  to  the  consumer  on  the  relative 
risk  of  rollover  for  a  vehicle  having  a 
rollover  stability  value  in  a  particular 
range.  NHTSA  requests  comments  on 
the  desirability  of  such  a  requirement. 

V.  Issues 

This  section  discusses  a  range  of 
issues  that  NHTSA  is  considering  in 
deciding  whether  to  issue  a  proposal 
relating  to  vehicle  stability  and  rollover 
induced  injuries.  The  issues  are  grouped 
according  to  the  following  subject  areas: 
(1)  The  appropriateness  of  a  vehicle 
metric  (particularly  the  tilt  table  ratio) 
as  the  basis  for  regulatory  action;  (2)  the 
extent  to  which  factors  relating  to 
vehicle  use  and  directional  control  and 
stability  confound  an  analysis  of  vehicle 
rollover  involvement:  (3)  potential 
countermeasures  that  might  reduce 
injuries  and  fatalities  in  rollover 
crashes;  and  (4)  potential  costs  and 
benefits.  For  easy  reference,  the  agency 
has  consecutively  numbered  its 
questions.  In  responding  to  a  particular 
question,  NHTSA  requests  that 
commenters  refer  to  the  question  by 
number,  and'provide  any  relevant 
factual  information  to  support  their 
conclusions  or  opinions,  including  but 
not  limited  to  statistical  data  and 
estimated  costs  and  benefits,  and  the 
source  of  such  information. 

NHTSA  emphasizes  that  this  is  an 
advance  notice  of  proposed  rulemaking. 
If  the  agency  were  ultimately  to  isuse  a 
final  rule,  it  would  do  so  only  after  first 
issuing  a  notice  of  proposed  rulemaking 
providing  further  opportunity  to 
comment. 

A.  Vehicle  Metrics 

1.  What  is  your  general  opinion  for  the 
various  rollover  metrics  NHTSA 
evaluated  for  this  ANPRM?  What  are 
the  strong  points  and  weak  points  for 
each  of  the  metrics?  Which  of  these 
metrics  do  you  think  NHTSA  should  use 
to  develop  a  proposed  rollover  stability 
standard? 

2.  Are  there  any  accident  data 
analyses  that  have  investigated  whether 
vehicle  rollover  stability  metrics  or  other 
vehicle  metrics  influence  the  overall 
accident  involvement  of  vehicles,  as 
measured  by  rollovers  per  registered 
vehicle  (RO/RV),  single  vehicle 
accidents  per  registered  vehicle  (SVA/ 
RV),  rollovers  per  vehicle  miles  traveled 
(RO/VMT)  or  single  vehicle  accidents 
per  vehicle  miles  traveled  (SVA/VMT)? 

3.  Will  further  research  and  testing  be 
needed  to  accurately  quantify  the 
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rollover  metrics  for  various  vehicles?  If 
so,  what  types  of  research  and  testing 
are  needed,  and  why? 

B.  Vehicle  Use  \ 

4.  Several  previous  studies,  including 
"Rollovers  in  Motor  Vehicle  Accidents." 
(Malliaris),  indicate  that  the  correlations 
between  rollover  involvement  rates  and 
a  driver's  age,  gender  and  the 
involvement  of  alcohol  vary 
significantly  when  these  factors  are 
examined  independently,  versus  when 
the  variables  are  combined.  For 
example.  Milliaris  found  that  although 
females  in  general  have  lower  rollover 
accident  rates  than  males,  "sober"  (i.e.. 
no  aJcohol  involvement  in  the  accident) 
females  over  the  age  of  35  had 
significantly  higher  rollover  rates  than 
"sober"  males  in  the  same  age  range, 
particularly  when  they  were  driving 
LTV's.  However,  there  was  no 
significant  difference  between  thie 
rollover  accident  rates  for  females 
versus  males  over  the  age  of  35  if 
alcohol  was  involved  in  the  accident 
These  findings  pose  several  questions. 
What  is  the  most  appropriate  "model"  to 
represent  these  factors  in  trying  to 
account  for  driver  influences?  What  is 
the  best  method  of  considering  the  effect 
of  alcohol  use  on  single  vehicle 
accidents  and  rollovers?  What  vehicle 
factors  may  be  related  to  the 
significantly  higher  rollover  accident 
rates  for  the  over  35  females,  particulary 
when  they  are  driving  LTV's? 

5.  Logistic  regression  results  have 
indicated  a  significant  correlation 
between  the  probability  of  rollover  in  a 
single  vehicle  crash  and  the  SVA/RV 
rate  for  vehicle  make/models.  This 
could  obviously  be  related  to  vehicle 
factors,  but  it  is  also  possible  that  it  is 
related  to  the  risk-taking  behavior  or 
other  characteristics  of  the  driver  of 
particular  make/models. 

What  driver  characteristic(s)  that  can 
influence  the  SVA/RV  rate  of  vehicle 
make/models  might  explain  a  portion  of 
the  correlation  found  between  the  RO/ 
SVA  rate  and  SVA/RV  rate  for  vehicle 
make/models?  How  could  their  i 
influence  be  evaluated? 

6.  Logistic  regression  results  have 
indicated  a  significant  correlation 
between  the  probability  of  rollover  in  a 
single  vehicle  accident  and  vehicle  class 
and  drive  configuration  (e.g.,  front  wheel 
drive,  rear  wheel  drive,  or  four  wheel 
drive).  As  with  the  SVA/RV  rate 
correlation  discussed  in  the  previous 
item,  this  could  be  related  to  vehicle 
factors  that  are  influenced  by  design 
features  that  are  peculiar  to  the  vehicle 
make/model's  class  and/or  drive 
configuration,  but  also  may  be  related  to 
driver  and/or  vehicle  use  factors  that 


result  from  the  kinds  of  drivers  that 
purchase  and  use  vehicles  in  certain 
vehicle  classes  and  the  kinds  of  trips  on 
which  the  vehicles  in  certain  vehicle 
classes  are  driven. 

What  driver  characteristics,  related  to 
the  class  of  vehicle  that  the  drivers 
piu^ase  and  use,  might  explain  a 
portion  of  the  correlation  found  between 
the  RO/RVA  rate  and  the  vehicle  class 
and  drive  configuration  of  particular 
vehicle  make/models?  How  could  their 
influence  be  evaluated? 

7.  Are  there  any  new  findings 
regarding  the  relationships  between 
roadside  features  encountered  in  a 
rollover  crash  and  rollover  accident 
involvement? 

8.  Are  there  any  relationships 
between  environmental  factors,  such  as 
urban  versus  nu'al  accident  location  in  a 
rollover  crash  and  overall  accident 
involvement,  measured  by  rollovers  per 
registered  vehicle  (RO/RV),  SVA/RV. 
RO/VMT  or  SVA/VMT  accident  rates? 

9.  Later  in  1991.  when  the  final  data 
from  the  Federal  Highway 
Administration's  1990  Nation  Wide 
Personal  Transportation  Study  (NPTSj 
are  available.  NHTSA  intends  to 
conduct  statistical  analyses  of  rollover 
accidents  and  single  vehicle  accidents 
per  vehicle  mile  travelled  (VMT).  It  may 
be  possible  to  obtain  from  the  NFTS 
data  estimates  of  VMT  by  vehicle 
make/model  or  by  vehicle  class/ 
subclass. 

What  information  is  available  with 
regard  to  the  risk  of  involvement  in 
SVA's  and/or  rollover  accidents, 
measured  by  accidents  per  vehicle  mile 
travelled,  for  different  kinds  of  drivers, 
on  different  kinds  of  trips,  in  different 
classes/subclasses  of  vehicles?  If  no 
such  injfonnation  is  available,  how  could 
the  influence  of  driver  and  vehicle  usage 
factors  best  be  evaluated  using  VMT 
data? 

10.  The  above  discussion  in  question 
number  nine  refers  to  the  possible 
availability  of  VMT  data  by  vehicle 
make/model.  If  the  NPTS  data  are  not 
sufficient  to  provide  this  level  of  detail 
for  a  sufficient  number  of  vehicle  make/ 
.models  to  allow  a  more  thorough 
analysis  of  the  influences  of  driver 
characteristics  and  vehicle  usage 
patterns,  the  agency  seeks  other  means 
to  conduct  such  analyses.  One  possible 
avenue  would  be  the  acquisition  of 
information  from  insurance  companies 
on  the  characteristics  of  the  drivers  of 
the  vehicles  insured  by  their  companies, 
e.g.,  driver  age,  male  or  female  driver, 
estimated  miles  driven  per  year  and 
other  usage  information  (e.g.,  whether 
vehicle  is  used  to  commute  to  work  and 
miles  driven  while  commuting).  If  it 
would  be  possible  to  acquire  such 


information  on  a  large  enough  portion  of 
the  vehicle  population  for  a  state  whose 
accident  data  were  being  examined  by 
the  agency,  it  would  be  possible  to  use 
the  logistic  regression  techniques 
discussed  earlier  to  gain  a  better 
understanding  of  the  influences  of  driver 
and  vehicle  use  characteristics  on 
accident  causation.  Would  insurance 
companies  be  willing  to  provide  basic 
summaries  of  such  information  i)y 
vehicle  make/model? 

C.  Countermeasures 

11.  What  crashworthiness  criteria 
would  be  the  most  effective  in 
preventing  occupant  injury  given  a 
rollover  accident  occurs?  NHTSA  is 
considering  criteria  which  would  reduce 
the  number  of  ejections  in  an  effort  to 
reduce  the  number  of  injuries.  What  is 
your  opinion  on  the  relative 
effectiveness  of  the  following  types  of 
ejection  reduction  actions:  improved 
occupant  restraints,  improved  belt 
warning  devices,  roll  bars  or  cages, 
better  latches  and  hinges  for  doors  and 
hatches,  stronger  roof  strength,  and 
improved  glazing?  Are  there  any  data  to 
support  any  of  these  measures  over  the 
others,  and.  if  so.  what  does  you  data 
indicate? 

12.  How  would  instaUing  roll 
protection  equipment  affect  vehicle  roll 
stability?  What  is  the  effect  on  eg  height 
when  a  roll  cage  is  added  to  a  li^t 
weight  open  utility  vehicle?  How  can 
vehicle  crashworthiness  and  rollover 
stability  both  be  improved? 

13.  What  type  of  standard  is  . 
preferred?  Please  supply  comment  on 
the  pros  and  cons  of  each  type  as  well 
as  any  safety  data  which  exist  to 
support  your  conclusion. 

14.  Logistic  regression  and  Chi-squarc: 
population  comparison  results  have 
indicated  a  significant  correlation 
between  a  reduction  in  the  probabiUty 
of  rollover  in  a  single  vehicle  accident 
and  the  presence  of  antilock  brakes  on 
particular  vehicle  make/models.  What 
information  is  available  on  the  likely 
reason  for  that  correlation  and  what 
information  is  available  on  the 
correlation  between  the  likelihood  of 
involvement  in  a  single  vehicle  accident 
and  the  presence  of  antilock  brakes? 

With  regard  to  the  correlations 
between  the  possibility  of  rollover  in  a 
single  vehicle  accident  and  the  single 
vehicle  accident  per  registered  vehicle 
rate  for  vehicle  make/models  (see 
question  five],  it  has  been  hypothesized 
tfiat  these  correlations  may  involve  the 
influence  of  vehicle  directional  control 
and  stability  characteristics  on  a 
vehicle's  single  vehicle  accident  and 
rollover  accident  involvement.  What 
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information  is  available  with  regard  to 
the  influence  of  vehicle  directional 
control  and  stability  characteristics  on  a 
vehicle's  rollover  and/or  single  vehicle 
accident  involvement? 

15.  Would  changes  to  the  chassis  and 
suspension  of  a  vehicle  to  improve  its 
rollover  stability  have  an  impact  on  the 
vehicle's  directional  control  and 
stability  characteristics?  Would  such 
changes  be  more  likely  to  improve  or 
degrade  those  directional  control  and 
stability  characteristics?  Could  changes 
be  made  that  would  improve  a  vehicle's 
rollover  stability  but  have  no  impact  on 
the  vehicle's  directional  control  and 
stability  characteristics? 

D.  Costs  and  Benefits 

,    16.  As  discussed  in  question  six, 
logistic  regression  results  indicate  a 
significant  correlation  between  a  vehicle 
make/model's  probability  of  rollover  in 
a  single  vehicle  accident  and  the  vehicle 
class  and  drive  conRguration  of'that 
vehicle  make/model.  Given  this 
correlation,  what  classes  or  subclasses 
of  vehicles  should  be  covered  by  a 
rollover  standard?  Why  do  some  classes 
or  subclasses  of  vehicles,  such  as  vans, 
have  a  relatively  low  RO/SVA  rate? 
Should  any  class  or  subclass  of  vehicle, 
such  as  vans,  be  excluded  from  a 
rollover  standard?  Should  a  class  or 
subclass  of  vehicle,  such  as  open  utility 
vehicles  which  have  a  high  ejection 
potential,  be  subjected  to  a  different 
rollover  stability  performance  threshold 
than  that  which  would  apply  to  a  class 

'  of  vehicle  with  a  relatively  low  rollover 
rate,  such  as  vans?  If  certain  classes  of 
vehicles  are  to  be  excluded  or  subjected 
to  a  different  rollover  threshold,  how 
should  the  vehicle  classes  be  defined? 

17.  What  specific  costs  might  be 
associated  with  each  of  the  potential 
rulemaking  options?  For  the  rollover 
crash  avoidance  rulemaking  action, 
could  vehicle  designs  be  changed  to 
meet  the  standard  or  would  particular 
make/models  need  to  be  eliminated 
from  the  current  manufacturer's  fleet, 
and  if  so,  please  provide  speciHc  make 
models  and  an  engineering  reason  for 
the  decision? 

18.  What  effect  would  each  of  the 
rulemaking  alternatives  have  on  vehicle 
alterers  and  final  stage  manufacturers? 
How  would  an  FMVSS  on  vehicle 
stability  affect  motor  vehicle 
manufacturers,  dealers,  distributors  and 
repair  businesses  who  modify  the 
suspension  and  eg  of  new  and  used 
vehicles?  The  agency  is  particularly 
interested  in  information  on  general 
hilemaking  alternatives  that  could  have 
the  most  and  least  impacts  on  those 
businesses. 


VI.  Potential  Regulatory  Impacts 

NHTSA  has  considered  the  potential 
benefits  and  burdens  associated  with 
the  possible  ndemaking  alternatives 
discussed  above.  This  advance  notice  is 
a  "significant"  rulemaking  action  under 
the  Department  of  Transportation's 
regulatory  pohcies  and  procedures.  The 
advance  notice  concerns  a  matter  in 
which  there  is  substantial  public 
interest,  and  there  is  potential  that  a 
rule  resulting  from  this  ANPRM  might 
have  a  substantial  impact  on  a  major 
transportation  safety  problem.  The 
preliminary  regulatory  evaluation  (PRE) 
for  this  notice  discusses  the  potential 
impacts  of  this  regulatory  action  and 
identifies  some  areas  where  substantial 
benefits  might  be  realized.  However, 
because  the  affected  vehicle  population 
is  not  defmed  at  this  stage  in  the 
rulemaking,  the  agency  is  unable  at  this 
time  to  quantify  the  benefits  and 
estimate  the  cost  impact  of  the  various 
rulemaking  alternatives.  Further,  the 
impacts  of  the  action  can  only  be 
estimated  when  it  is  determined  which 
of  the  various  alternatives  will  be 
chosen  as  the  basis  for  a  rule.  That 
information  is  yet  unknown. 

The  PRE  provides  some  preliminary 
cost  estimates  for  equipping  vehicles 
with  antilock  brakes,  which  is  one  of  the 
rulemaking  alternatives  under 
consideration.  NHTSA's  data  (which  is 
several  years  old)  on  the  cost  range  for  a 
four  wheel  antilock  system  for  light  duty 
vehicles  is  from  $375  to  $570.  The 
agency  does  not  have  data  on  the  cost  of 
a  two  wheel,  rear  wheel  only,  antilock 
system.  NHTSA  believes  the  agency  will 
obtain  up-to-date  cost  estimates  for  both 
types  of  antilock  systems  in  a  planned 
cost  and  leadtime  estimates  study  on 
potential  crashworthiness  and  crash 
avoidance  countermeasures  (including 
antilock). 

Also,  the  agency  has  estimated  the 
cost  of  the  test  equipment  and 
procedures  that  are  currently  under 
consideration.  NHTSA  estimates  that 
potential  compliance  test  equipment 
costs  for  measuring  vehicle  metrics 
consist  of  $19,000  to  $45,000  for  the  tilt 
table  ratio.  $45,000  to  $90,000  for  the 
static  stability  factor  (consisting  of  a 
center  of  gravity  measurement  facility) 
and  $130,000  to  $290,000  for  tiie  side  pull 
ratio  (consisting  of  both  a  center  of 
gravity  measurement  facility  and  a  side 
pull  test  facility).  Personnel  costs  are 
about  $120  per  test  for  each  of  these 
metrics. 

With  respect  to  the  Regulatory 
Flexibility  Act.  NHTSA  is  unable  to 
determine  whether  the  regulatory  action 
that  the  agency  may  event^ially  take 
would  have  a  signiflcant  impact  on  a 


substantial  number  of  small  entities.  The 
extent  and  magnitude  of  the  impact 
cannot  be  determined  before  the  specific 
requirements  have  been  proposed. 
NHTSA  expects  that  the  comments 
received  on  today's  ANPRM  will  assist 
the  agency  in  determining  whether  the  ' 
various  regulatory  alternatives  may 
have  an  impact  on  small  entities,  the 
potential  magnitude  of  that  impact,  and 
the  number  of  small  entities  affected. 
Any  NPRM  or  rule  that  results  from  this 
notice  will  be  analyzed  for  its  impact  on 
small  entities,  in  accordance  with  the 
Regulatory  Flexibility  Act. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that  it 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

VII.  Ck>mment8 

NHTSA  solicits  public  comments  on 
this  notice.  It  is  requested  but  not 
required  that  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  jength.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
hmitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
advance  proposal  will  be  considered.  To 
the  extent  possible,  comments  filed  after 
the  closing  date  will  also  be  considered. 
Comments  on  the  advance  proposal  will 
be  available  for  inspection  in  the  docket. 

The  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date.  It  is  therefore  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose  a  self-addressed. 
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stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

(15  U.S.C.  1392, 1401, 1407:  delegatioji  of 
authority  at  49  CFR  1.50) 

Issued.  DpcPmber  27, 1991. 
Barry  Feirice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  92-25  Filed  1-2-92:  8:45  ami 

MLUNO  cope  4ail>-5«-M  I 


49  CFR  Part  571 

[Docket  No.  1-1 1;  Notice  091 

RIN  2127-AA43 

Federal  Motor  Vehicle  Safety 
Standards,  Rear  Impact  Guards;  Rear 
Impact  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Supplemental  notice  of  | 
proposed  rulemaking  (SNPRM). ' 

summary:  On  January  8, 1981,  NHTSA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  on  rear  underride 
crashes,  i.e.,  crashes  in  which  a 
relatively  small  vehicle  such  as  a 
passenger  car  collides  with  the  rear  of  a 
heavy  vehicle  (i.e.,  a  vehicle  with  a 
gross  vehicle  weight  rating  (GVWR) 
greater  'hnn  10,000  pounds],  such  as  a 
large  trailer.  Rear  underride  occurs 
when  the  front  of  the  smaller  vehicle 
slides  under  ("underrides")  the  rear  end 
of  the  larger  vehicle.  In  the  worst  cases, 
trailer  design  allows  the  smaller  vehicle 
to  underride  so  far  that  the  trailer's  rear 
end  strikes  the  passenger  car's 
windshield  and  enters  the  passenger 
compartment.  The  agency  received  over 
100  comments  on  the  proposal,  some  of 
which  raised  issues  about  possible 
alternatives  to  the  proposal  and  about 
the  burdens  of  the  proposal  on  small 
businesses.  This  notice  seeks  to  retain 
the  safety  benefits  of  the  earlier 
proposal  while  meeting  the  concerns 
about  potential  small  business  impacts. 


DATES:  Comments  on  this  notice  must  be 
received  by  the  agency  no  later  than 
March  4, 1992. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number 
and  be  submitted  in  writing  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  room  5109,  400 
Seventh  Street,  SW.,  Washington.  DC. 
20590.  Telephone:  (202)  366-5267.  Docket 
hours  are  9:30  a.m.  to  4  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT! 
Sam  Daniel,  Office  of  Vehicle  Safety 
Standards,  NRM-12,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  St..  SW..  Washington,  DC. 
20590.  Telephone:  (202)  366-4921. 
SUPPLEMENTARY  INFORMATION: 

The  Safety  Pioblem 

This  notice  addresses  the  problem  of 
rear  underride  crashes,  i.e..  crashes  in 
which  a  relatively  small  vehicle  such  as 
a  passenger  car  collides  with  the  rear  of 
a  much  larger  and  heavier  vehicle,  such 
as  a  trailer  with  a  GVWR  greater  than 
10,000  pounds.  Rear  underride  occurs 
when  the  front  of  the  smaller  vehicle 
slides  under  ("underrides")  the  rear  end 
of  the  larger  vehicle.  Underride  occurs 
to  some  extent  in  most  collisions  in 
which  a  passenger  car  crashes  into  the 
rear  end  of  a  large  trailer.  In  the  worst 
cases,  trailer  design  allows  the  smaller 
vehicle  to  underride  so  far  that  the 
trailer's  rear  end  strikes  the  passenger 
car's  windshield  and  enters  the 
passenger  compartment.  These  worst 
case  crashes,  which  are  referred  1o  as 
"passenger  compartment  intrusion 
(PCI)"  or  "excessive  underride"  crashes, 
occur  in  essentially  all  of  fatal  underride 
crashes. 

In  1989.  there  were  500  passenger  car 
and  light  truck  fatalities  due  to  rear 
impacts  with  heavy  trucks.  This 
represents  23  percent  (500/2143)  of  the 
vehicle  occupants  killed  in  rear  end 
collisions  that  year. 

The  Existing  Standard 

The  initial  regulation  addressing  the 
issue  of  rear  underride  protection  was 
issued  in  1953  by  the  Bureau  of  Motor 
Carriers  of  the  Interstate  Commerce 
Commission  (presently  the  Office  of 
Motor  Carrier  Safety  of  the  Federal 
Highway  Administration,  DOT).  This 
regulation,  which  is  still  in  effect, 
requires  vehicles  used  in  interstate  . 
commerce  and  manufactured  on  or  after 
January  1, 1953  to  have  a  rear  end 
device  intended  to  help  prevent 
underride.  The  rule  provides  that  the 
ground  clearance  of  the  underride  guard 
shall  not  exceed  30  inches  when  the 
vehicle  is  empty.  The  device  must  be 


located  not  more  than  24  inches  forward 
of  the  extreme  rear  of  the  vehicle,  and 
must  be  sufficiendy  wide  so  that  the 
guard's  ends  are  not  more  than  18  inches 
inboard  from  either  side.  The  regulation 
requires  that  the  device  "be 
substantially  constructed  and  firmly 
attached."  (49  CFR  393.86.) 

Past  Proposals 

Over  the  years,  DOT  reassessed  the  r 
requirements  of  9  393.86  and  considered 
the  need  for  NHTSA  to  issue  a  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
on  underride  protection.  Whether 
present  guards  are  fixed  low  enough  to 
the  ground  to  engage  the  striking  vehicle 
or  are  strong  enou^  to  resist  impact 
forces  have  been  issues  of  particular 
concern.  The  most  recent  of  several 
NHTSA  notices  was  issued  in  1981  (46 
FR  2136;  January  8, 1981).  (The  notices  of 
proposed  rulemaking  issued  by  NHTSA 
and  by  FHWA  prior  to  the  1981  NPRM 
are  cited  and  discussed  in  that  notice.) 
The  1981  notice  proposed  to  adopt  an 
FMVSS  for  new  trucks  and  trailers  with 
a  GVWR  greater  than  10.000  pounds. 
The  rulemaking  was  initiated  after 
research  and  computer  modeling  studies 
led  the  agency  to  tentatively  conclude 
that  it  was  feasible  to  manufacture  a 
lightweight  guard  that  could  effectively 
prevent  excessive  underride  and  absorb 
energy  in  a  crash.  Absorbing  energy  is 
important  because  too  rigid  a  guard 
could  increase  the  severity  of  crash 
forces  on  passenger  car  occupants  and 
thus  increase  the  risk  of  injury  due  to 
hazards  other  than  underride. 

The  proposed  standard  would  have 
required  large  trucks  and  trailers  to  be 
equipped  with  an  underride  guard  that 
met  specified  strength  and  configuration 
requirements  when  force  was  applied  to 
the  guard  by  a  loading  device.  The 
proposed  standard  di]^ered  from  the 
FHWA  regulation  in  three  ways.  First, 
NHTSA's  proposal  specified  more 
objective  strength  requirements  for  the 
guard  (FHWA  specifies  that  the  guard 
must  be  "substantially  constructed  and 
firmly  attached").  Second,  the  proposed 
configuration  requirements  would  have 
required  the  guard  to  be  located  lower 
to  the  ground  and  further  rearward  on 
the  vehicle  than  the  guard  required  by 
FHWA.  Third.  NHTSA's  proposed  guard 
would  have  been  wider  (i.e..  closer  to 
the  sides  of  the  vehicle)  than  the  FHWA 
guard.  Details  of  the  1981  proposal  are 
described  more  fully  below. 

The  1981  NPRM  proposed  that  the 
guard  (as  installed  on  the  vehicle)  must 
be  capable  of  withstanding  any  one  of 
two  combinations  of  load  applications 
without  displacing  mpre  than  a  specified 
distance.  The  first  load  combination 
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would  have  been  a  force  of  50,000 
Newtons  (the  proposed  requirements 
were  based  primarily  in  metric  units),  or 
11,240  lbs.,  applied  to  the  guard  at  a 
position  of  30  cm  (11.8  inches)  inboard 
from  either  the  right  or  left  side  of  the 
vehicle,  and  then  a  force  of  50,000 
Newtons  (11,240  pounds)  applied  to  the 
middle  of  same  guard,  i.e.,  where  the 
guard  intersects  the  longitudinal  vertical 
plane  passing  through  the  vehicle 
longitudinal  axis.  The  second 
combination  was  a  force  of  100,000 
Newtons  (22,480  pounds)  applied  to  the 
guard  at  any  point  not  less  than  35  cm 
(13.8  inches)  and  not  more  than  50  cm 
(19.7  inches)  to  the  left  of  the 
longitudinal  vertical  plane  passing 
through  the  vehicle  longitudinal  axis, 
and  then  the  same  force  to  the  same 
guard  in  the  area  located  at  the  same 
distance  to  the  right  of  that  plane.  The 
NPRM  proposed  than  when  the  loads 
are  applied  by  the  load  block,  the  guard 
must  not  deflect  forward  more  than  40 
cm  (15.7  inches)  as  measured 
longitudinally  from  the  rear  of  the 
vehicle. 

In  addition,  configuration 
requirements  were  proposed.  The  guard 
would  have  been  required  to  have  a 
ground  clearance  of  not  more  than  55  cm 
(21.65  inches).  This  distance  was 
intended  to  ensure  that  the  guard  would 
be  high  enough  for  normal  trucking 
operations,  yet  low  enough  to  engage  at 
least  some  part  of  the  engine  in  a  small 
car  in  a  crash,  and  thus  prevent 
excessive  underride.  The  guard's  width 
would  have  been  required  to  be  wide 
enough  so  that  the  outermost  edges  were 
within  10  cm  (3.94  inches)  of  the  sides  of 
the  vehicle.  The  guard  would  havebeen 
required  to  be  located  not  more  than  30 
cm  (11.8  inches)  from  the  rear  extremity 
of  the  vehicle.  The  cross  sectional  height 
of  the  horizontal  member  of  the  guard 
was  proposed  to  be  at  least  10  cm  (3.94 
inches),  to  ensure  that  a  substantial  part 
of  the  guard  engages  a  significant 
amount  of  the  striking  vehicle's 
structure. 

The  NPRM  proposed  to  exclude 
certain  heavy  vehicles  (i.e.,  vehicles 
with  gross  vehicle  wei^t  ratings  of 
10,000  pounds  or  more)  from  the 
standard.  Truck  tractors  and  pole 
trailers,  as  those  vehicles  are  defined  in 
49  CFR  571.3,  would  have  been  excluded 
because  the  agency  believed  the  rear 
end  structure  of  these  vehicles  is  an 
adequate  underride  deterrent  The 
NPRM  also  would  have  excluded  "low 
chassis  vehicles"  (vehicles  having  a 
chassis  that  extended  behind  the  rear 
tires  and  whose  chassis  met  the 
proposed  configurational  requirements 
for  underride  guards),  and  "wheels  back 


vehicles"  vehicles  having  a  permanently 
fixed  rear  axle  and  whose  tires  on  that 
axle  are  not  more  than  a  specified 
distance  from  the  rear  of  the  vehicle  and 
thus  tend  to  prevent  underride).  The 
NPRM  also  would  have  excluded 
"special  purpose  vehicles"  (vehicles 
having  work  performing  equipment  at 
the  lower  rear  of  the  vehicle  whose 
function  would  be  significantly  impaired 
by  an  underride  guard). 

Comments  on  the  NPRM 

The  agency  received  over  100 
comments  on  the  NPRM.  Many  of  the 
commenters  were  manufacturers  and 
operators  of  heavy  vehicles  who 
believed  that  their  vehicles  were  special 
purpose  vehicles  and  thus  excluded 
from  the  proposed  rule.  Some 
commenters  objected  to  the  proposed 
requirements  and  suggested  alternative 
means  to  reduce  the  deaths  and  injuries 
associated  with  underride  crashes,  such 
as  by  reducing  the  incidence  of  such 
crashes  by  improving  the  conspicuity  of 
heavy  vehicles.  As  a  result  of  those 
comments,  NHTSA  undertook  research 
on  whether  the  potential  reduction  in 
fatalities  that  might  be  achieved  by 
underride  guards  could  be  achieved  by 
improved  conspicuity  as  well.  The 
agency  believed  the  conspicuity  issue 
was  important  because  data  from  the 
Fatal  Accident  Reporting  System 
(PARS)  had  indicated  that  almost  twice 
as  many  (65  percent)  of  fatalities 
resulting  from  rear  end  crashes  of 
passenger  cars  and  light  trucks  into 
heavy  trucks  occurred  under  "non- 
daylight"  (i.e..  "dark,"  "dawn,"  and 
"dusk")  conditions  as  occurred  in 
"daylight"  conditions  (35  percent). 

The  preliminary  results  of  the 
conspicuity  study  indicated  that 
improved  conspicuity  with 
reflectorization  and/or  lighting  has  the 
potential  for  reducing  both  the 
occurrence  and  ^e  intensity  of  the  rear 
end  crashes  under  both  daylight  and 
night  conditions.  The  degree  of  potential 
effectiveness  of  improved  conspicuity  in 
eliminating  non-daylight  collisions 
(NHTSA  estimates  improved 
conspicuity  will  be  15  percent  effective) 
and  the  continuing  high  rate  of  rear  end 
collisions  of  passenger  cars  into  heavy 
trucks  under  non-daylight  conditions 
(nearly  65  percent  for  1984  to  1989)  are 
such  that  NHTSA  has  proposed 
rulemaking  on  enhanced  conspicuity  for 
large  trucks  and  trailers.  56  PR  63474; 
December  4, 1991. 

In  terms  of  reducing  truck  underride 
fatalities  and  serious  injuries,  improved 
conspicuity  is  expected  to  be  about  9.8 
percent  effective  (0.15x0.65  (non- 
daylight  collisions)).  However,  the 
agency  believes  an  underride  guard 


could  mitigate  the  bulk  of  the  fatalities 
and  serious  injuries  not  addressed  by 
improved  conspicuity. 

Also,  accident  data  on  alcohol 
involvement  in  rear  end  collisions  with 
heavy  trailers  indicate  that  the  driver  of 
the  striking  vehicle  had  been  drinking  in 
47.9  percent  of  the  fatal  rear  end 
underride  collisions.  An  underride  guard 
may  help  to  reduce  the  severity  of  a  rear 
end  crash  where  the  benefits  of 
enhanced  conspicuity  of  a  vehicle  may 
be  negated  to  an  extent  by  the  alcohol- 
impaired,  or  drowsiness-impaired, 
reaction  time  and  sensory  perception  of 
the  driver.  Thus,  while  enhancing 
conspicuity  could  complement  the 
agency's  proposal  to  improve  underride 
guards,  it  would  not  obviate  the 
apparent  need  for  such  a  proposal.  The 
agency  believes  that  both  a  vehicle's 
enhanced  conspicuity  and  its  guard 
could  reduce  the  likelihood  of  a  crash 
occurring,  and  the  severity  of  the  crash 
in  the  event  that  one  occurs. 

Comments  on  the  NPRM  also 
expressed  concerns  that  the  proposed 
requirements  would  impose  substantial 
burdens  of  trailer  manufacturers.  The 
trailer  manufacturing  industry  consists 
of  many  firms  that  vary  widely  in  size 
and  engineering  capabilities.  Some  of 
the  firms  may  lack  the  financial  or 
technical  resources  to  meet  the 
requirements  of  the  vehicle-based, 
underride  guard  strength  test  that  was 
proposed  in  the  NPRM.  As  a  result  of 
the  comments,  the  agency  sought  to 
determine  whether  it  could  revise  its 
proposal  to  reduce  the  burdens  on  small 
manufacturers. 

Sumnuuy  of  the  Proposed  Requirements 

Today's  notice  contains  proposals 
that  are  similar  to  those  in  the  1981 
NPRM  in  terms  of  the  contemplated 
strength  and  configuration  of  the  guard, 
but  that  nevertheless  differ  significantly 
from  those  in  the  NPRM  in  terms  of  the 
potential  impacts  on  small 
manufacturers.  Instead  of  a  vehicle- 
based  safety  standard  such  as  that 
proposed  in  1981.  this  notice  proposes 
two  standards:  One  standard  for  the 
guard  itself  as  an  item  of  motor  vehicle 
equipment,  and  another  for  the  vehicle. 
The  equipment  standard  would  specify 
the  strength  requirements  which  the 
guard  would  have  to  meet  when  tested 
on  a  rigid  test  fixture,  not  on  the  vehicle 
itself.  Testing  guards  under  these 
conditions  would  relieve  trailer 
manufacturers,  many  of  whom  are  small 
businesses,  of  the  responsibiUty  of 
conducting  a  static  or  dynamic  test  of  a 
vehicle  equipped  with  the  guard.  No 
vehicle  need  be  certified  as  to  its  actual 
performance  with  the  guard  installed. 
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Instead,  the  vehicle  manufacturer  need 
only  certify  under  the  vehicle  standard 
that  the  trailer  has  an  underride  guard 
(separately  certiHed  to  the  equipment 
standard)  at  a  specified  location. 

Proposed  equipment  standard 
requirements.  This  notice  proposes  to 
establish  minimum  performance 
standards  for  guards  manufactured  far 
particular  types  of  motor  vehicles, 
primarily,  van  and  flatbed  trailers. 
There  are  additional  trailer  types  to 
which  the  proposed  rule  would  be 
applicable.  These  vehicles  would  be 
required  to  have  a  guard  by  the  vehicle 
FMVSS  also  proposed  in  this  notice.  The 
underride  safety  hazard  results  from  the 
chassis  height  of  many  trailers  (40-50 
inches]  and  the  distance  between  the 
rear  tires  and  the  rear  extremity  of  the 
vehicle.  The  combination  of  these 
factors  si!ows  passenger  cars  and  light 
tracks  to  underride  these  vehicles  in 
rear  end  collisions,  often  resulting  in 
significant  injuries.  The  term  "rear 
impact  guard"  would  be  used  for  the 
standard  instead  of  the  term  "underride 
guard"  that  had  been  proposed  in  the 
NPRM.  to  reflect  the  fact  that  the  guard 
would  protect  the  occupants  of  a 
colliding  vehicle  by  absorbing  crash 
forces,  in  addition  to  preventing 
excessive  underride. 

This  notice  proposes  many  of  the 
same  strength  and  configuration 
requirements  for  the  guard  that  were 
proposed  in  the  1981  NPRM.  (Todays 
proposed  requirements  are  in  English 
units,  instead  of  primarily  metric  units 
used  in  the  1981  notice.)  The  1961 
proposal  would  have  required  each 
particular  guard  to  be  subjected  to  one 
of  two  tests  (see  S6.6  of  proposed  text). 
'Test  1"  would  have  required  a  force 
application  to  the  center  and  another  to 
the  outside  edge  on  either  the  right  or 
left  side  of  the  horizontal  member  of  the 
guard.  'Test  2"  would  have  required  a 
force  application  to  the  horizontal 
member  at  points  of  specified  distances 
left  and  right  of  the  longitudinal  center 
of  the  guard.  Today's  notice  proposes 
that  force  would  be  applied  to  one  of 
three  specified  areas  on  the  guard.  Each 
guard  must  withstand  the  applied  force 
at  all  three  areas,  any  one  of  which  may 
be  tested  by  the  agency  in  a  compliance 
test.  The  agency  believes  modifying  the 
procedure  simplifies  that  test  while 
assuring  that  appropriate  strength 
requirements  are  met.  The  loading 
device  (test  block)  would  have 
approximately  the  same  dimensions  as 
that  proposed  in  the  1981  proposal. 

This  notice  proposes  that  the 
maximum  allowable  distance  that  the 
test  block  is  allowed  to  travel  forward 
would  be  five  inches  from  its  initial 


location,  i.e..  resting  against  the  guard. 
The  1981  NPRM  proposed  a  figure  of 

15.7  inches  (40  cm.),  but  this  distance 
was  measured  relative  to  the  rear  end  of 
the  vehicle.  Since  the  1981  proposed  rule 
would  have  allowed  the  rearmost 
surface  of  the  guard  to  be  placed  up  to 

11.8  inches  (30  cm.)  forward  of  the  rear 
of  the  vehicle,  the  rule  would  have 
allowed  a  guard  to  deflect  from  3.9 
inches  (10  cm.)  to  15.7  inches  (40  cm.), 
depending  on  guard  placement.  Under 
the  procedures  proposed  today,  the 
deflection  would  be  measured  while  the 
guard  is  on  a  test  fixture  and  taken 
relative  to  movement  of  the  test  block. 
The  agency  has  tentatively  chosen  the 
five  inch  requirement  because  test  data 
have  indicated  that  guards  requiring 
above  a  five  inch  displacement  to  reach 
specified  force  levels  on  a  rigid  test 
fixture  performed  well  in  full  scale  tests 
(Contract  No.  DTNH22-81-C-07177  by 
Dynamic  Sciences.  Inc..  "Testing  to 
Support  Truck  Underride  Rulemaking," 
November  1982).  The  agency's  proposed 
vehicle  standard  specifies  that  the  guard 
is  to  be  placed  not  more  than  12  inches 
forward  of  the  rear  of  the  vehicle.  If  a 
trailer  manufacturer  placed  the  guard  at 
the  maximum  allowable  distan/6e  from 
the  vehicle's  rear.  NHTSA  beueves  the 
specification  of  five  inches  of  (guard 
displacement  in  guard  strength 
requirements  would  result  in  guards  that 
generate  underride  resistance  forces 
over  a  short  distance  which  would 
significantly  reduce  the  number  of  PCI 
collisions. 

The  FMVSS  for  the  guard  would 
require  persons  manufacturing  a  guard 
to  certify  that  each  guard  meets  the 
proposed  requirements  by  permanently 
labeling  the  guard  with  the  symbol 
"DOT'  and  with  the  name  of  the  guard 
manufacturer.  NHTSA  believes  labeling 
the  guard  would  facilitate  enforcement 
efforts  by  providing  a  ready  means  of 
identifying  the  manufacturer.  Except  for 
a  guard  which  is  produced  and  installed 
by  a  vehicle  manufacturer  on  a  vehicle  it 
produced,  each  guard  would  be  required 
to  be  accompanied  by  installation 
instructions.  The  agency  would  follow 
those  instructions  in  setting  up  a 
compliance  test  of  the  guard.  To  test  a 
guard  manufactured  and  installed  by  a 
vehicle  manufacturer  on  one  of  its 
vehicles.  NHTSA  would  contact  that 
manufacturer  as  needed  for  compliance 
testing  purposes  to  obtain  a  description 
of  the  installation  procedures  used  by 
the  manufacturer. 

The  agency  is  proposing  that  each 
guard  must  be  designed  to  attach  to  the 
"chassis"  (defined  in  the  standard  as  the 
load-supporting  structure)  of  the  vehicle 
for  which  the  guard  is  manufactured. 


This  would  complement  a  requirement 
in  the  vehicle  standard  that  the  guard  be 
attached  to  the  chassis.  The  rationale 
for  proposing  the  chassis  attachment  is 
because  chassis-mounted  guards  are 
more  capable  of  preventing  PCI  than 
guards  mounted  to  some  less  rigid  part 
of  the  vehicle  structure.  The  tests 
conducted  by  Dynamic  Sciences  showed 
that  passenger  car  underride  was  kept 
within  acceptable  limits  and  PCI  was 
prevented  by  the  combined  strength  of 
the  guard  and  the  vehicFel^hassis 
members  to  which  the  guard  was 
attached  for  crash  severities  covered  by 
the  proposed  standard. 

NHTSA  proposes  that  each  guard 
would  have  to  be  accompanied  by  all 
attachment  hardware  necessary  to 
ensure  that  the  loads  specified  in  the 
standard  would  be  met  when  the  guard 
is  attached  to  a  "rigid  test  fixture." 
NHTSA  would  install  the  guard  on  the 
fixture  with  the  attachment  hardware 
provided  by  the  guard  manufacturer  in 
the  agency's  compliance  test  procedure. 

By  "rigid  test  fixture,"  the  agency 
means  a  supporting  structure  that  is 
su^ciently  large  and  appropriately 
configured  so  the  guard  can  be  attached 
to  it,  and  that  absorbs  no  significant 
amount  of  the  energy  from  the  force 
applied  to  the  guard  during  a  test.  The 
performance  requirements  would  have 
to  be  met  no  matter  how  small  an 
amount  of  energy  is  absorbed  by  the 
fixture. 

The  agency  wishes  to  note  that  it  does 
not  intend  to  require  a  change  in  current 
guard  designs  and  methods  of 
attachment  so  that  all  future  guards 
conform  to  one  particular  shape  and  size 
of  text  fixture.  If  a  guard  and  its  method 
of  attachment  are  unusual  in  design,  the 
agency  will  adapt  the  fixture  as 
appropriate  to  provide  a  proper  fit  with 
the  guard. 

The  agency's  expectation  in  proposing 
that  the  guards  be  tested  on  a  test 
fixture  instead  of  on  the  vehicle  on 
which  they  are  ultimately  installed,  Is 
that  if  the  guard  achieves  the  specified 
performance  level  on  the  test  fixture, 
and  if  the  guard  is  installed  on  the 
vehicle  in  the  same  manner  it  is 
installed  on  the  fixture,  there  will  be  a 
significant  reduction  in  underride  and 
PCI  cases  in  the  real  world.  The  ability 
to  estimate  the  performance  of  the  guard 
on  the  vehicle  based  on  static  tests  of 
the  guard  mounted  on  a  fixture  was 
demonstrated  by  the  data  obtained  by 
Dynamic  Sciences.  ('Task  4  Report — 
Truck  Underride  Guard  Static  Loading 
Tests  Using  a  Van"  (Other  1982)  and 
'Task  5  Report  of  Tests  5.1  and  5.2  for 
Testing  to  Support  Truck  Underride 
Rulemaking"  (November  1982),  Rodack 
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et  al.,  Dynamic  Science.  Inc..  Contract 
No.  DTN  H22-«l-C-07177.) 

Proposed  vehicle  standard 
requirements.  At  the  outset  of  this 
discussion,  NHTSA  wishes  to 
emphasize  that  these  standards 
proposed  by  the  agency  apply  only  to 
new  vehicles,  not  any  vehicles  already 
in  use.  FHWA's  regulations  address  the 
latter  group  of  vehicles.  If  NHTSA 
proceeds  to  adopt  today's  proposal  as  a 
final  rule,  FHWA  will  consider  initiating 
rulemaking  to  amend  49  CFR  393.88  to 
require  vehicles  which  were  subject  to 
NHTSA's  rear  impact  guard 
requirements  at  the  time  of  manufactiuv 
to  retain  and  maintain  sudi  devices. 

The  agency  has  tentatively 
determined  tiiat  the  vehicle  standard 
should  apply  to  trailers  and  semi-trailers 
only,  and  not  to  heavy  single  unit  trucks 
as  proposed  in  the  1961 NPRM.  NHTSA 
has  tentatively  decided  to  exclude 
trucks  because  approximately  75 
percent  of  the  fatalities  and  serious 
injuries  resulting  from  heavy  vehicle 
rear  end  crashes  involve  coUisions  with 
semi-trailers  and  trailers.  Also,  the 
annual  cost  of  equipping  new  trucks 
with  guards  exceeds  the  annual  cost  for 
equipping  new  trailers.  NHTSA 
tentatively  believes  that  since  trucks 
cause  only  25  percent  of  the  fatalities 
yet  are  more  costly  to  equip  with  a 
guard  than  trailers,  it  may  not  be 
reasonable  to  require  trucks  to  have  a 
rear  impact  guard.  However,  NHTSA 
requests  comments  on  whether  the 
vehicle  standard  ought  to  apply  to 
trucks. 

Further,  NHTSA  is  proposing  to  apply 
the  vehicle  standard  primarily  to  two 
types  of  trailers  and  semi-trailers,  van 
and  flatbed  trailers  and  semi-trailers. 
These  types  of  trailers  uniformly  pose  a 
signiHcant  rear  end  collision  safety 
threat  because  of  their  height  and  the 
distance  between  the  rear  wheels  and 
the  rear  extremity  of  the  vehicle.  The 
rear  end  structures  also  dp  not  vary 
signiflcantly  in  design  from  vehicle  to 
vehicle,  so  a  particular  guard  design 
would  not  need  to  be  substantially 
modified  to  satisfy  the  configuration 
requirements  proposed  by  today's 
notice. 

The  agency  proposes  to  exclude 
special  purpose  vehicles,  wheels  back 
vehicles,  truck  tractors,  low  chassis 
vehicles,  and  pole  trailers  from  the 
proposed  vehicle  standard.  Examples  of 
trailers  that  are  special  purpose  vehicles 
are  dump  trailers,  oil  well  servicing  rigs, 
and  motorized  cranes. 

The  vehicle  standard  would  require 
each  trailer  or  semi-trailer  to  be 
equipped  with  a  guard  that  is  certified 
as  meeting  the  equipment  standard  for 
guards  and  installed  in  the  manner 


specified  by  the  guard  manufacturer 
under  the  equipment  standard.  (As 
noted  above,  the  manner  in  which  the 
guard  is  attached  to  the  vehicle  should 
be  the  same  as  the  manner  in  which  the 
agency  would  attach  the  guard  to  the 
tea)  fixture  for  compUance  testing  under 
the  equipment  standard  since  the 
attachments  in  both  circumstances 
would  be  governed  by  the  guard 
manufacturer's  instructions.)  The 
vehicle's  guard  would  have  to  be 
configured  such  that  the  outermost 
edges  of  the  guard  would  be  located 
within  4  inches  of  the  side  extremities  of 
the  vehicle,  when  measured  transversely 
at  a  height  of  22  inches  or  less,  and  the 
rearmost  surface  of  the  guard  would 
have  to  be  located  12  or  fewer  inches 
forward  of  the  rear  extremity  of  the 
vehicle.  The  guard's  edges  would  not  be 
permitted  to  extend  beyond  the  sides 
and  rear  ends  of  the  vehicle. 

NHTSA  has^tentatively  determined 
that  the  vertical  distance  between  the 
lower  surface  of  the  horizontal  member 
of  the  guard  and  the  ground  would  have 
to  be  22  inches  of  less,  similar  to  the  55 
cm  (21.65  inches)  proposed  in  the  1981 
NPRM.  Some  commenters  to  the  NPRM 
indicated  that  the  55  cm.  ground 
clearance  would  be  too  low  to  permit 
trucks  or  trailers  to  maneuver  up  loading 
ramps  without  damaging  the  guard,  and 
would  otherwise  impair  the  function  of 
the  vehicles.  However,  because  of 
events  that  have  occurred  in  recent 
years,  NHTSA  beUeves  the  concerns 
expressed  in  the  comments  to  the  1981 
NPRM  have  been  alleviated.  The  most 
important  events  are  the  apparent  steps 
taken  by  the  trucking  industry  toward 
embracing  a  22  inch  ground  clearance 
design.  The  Maintenance  Coimcil  of  the 
American  Trucking  Industry  has  a 
recommended  practice  (RP  707)  to 
standardize  ICC  bumper  dimensions 
that  includes  a  provision  for  22  inches  of 
maximum  ground  clearance. 

NHTSA  also  believes  the  trucking 
industry  would  not  be  opposed  to  the 
proposed  22  inch  requirement  because 
several  (Michigan,  Florida,  Georgia  and 
North  Carolina,  New  Hampshire,  New 
York,  and  Vermont)  already  specify  or 
are  considering  specifying  a  22  inch 
ground  clearance  requirement  for 
certain  especially  long  trailers,  i.e.,  53 
feet  or  longer.  Also,  the  test  procedure 
for  underride  guards  that  is  specified  in 
Recommended  Practice  J260  (June  1990) 
of  the  Society  for  Automotive  Engineers 
(SAE)  describes  a  "test  zone"  on  the 
vehicle,  the  lower  boundary  of  which  is 
18  inches  above  the  ground.  The  18  inch 
lower  boundary  for  the  test  zone  shows 
that  the  SAE  has  recognized  that  18 
inches  of  ground  clearance  would  not  be 
an  undue  restriction  on  the  operation  of 


vehicles  equipped  with  underride 
guards.  Moreover,  the  agency  also 
believes  a  22  inch  requirement  would  be 
acceptable  to  the  industry  because 
methods  for  loading  trailers  and  semi- 
trailers onto  trains  and  ships  have 
changed  over  the  past  10  years.  A  large 
portion  of  the  loading  and  unloading  of 
trailers  and  semi-trailers  on  and  off 
ships  or  trains  is  now  done  by  using  a 
crane  rather  than  driving  the  trailers  or 
semi-trailers  into  position  as  was  done 
prior  to  1981,  which  eliminates  many  of 
the  ramp  angle  concerns  expressed  in 
comments  to  the  1981  NPRM. 

NHTSA  tentatively  concludes  that,  for 
safety  purposes,  the  vehicle  standard 
should  require  that  the  distance 
between  the  ground  and  the  lower  edge 
of  the  guard  must  be  at  most  22  inches. 
The  average  height  of  passenger  car 
front  ends  has  been  lowered 
considerably  over  the  past  10  years.  A 
maximum  22  inch  ground  clearance 
requirement  would  ensure  that  the  rear 
impact  guard  will  engage  substantial 
vehicle  structure  (e.g.,  frame,  engine  and 
fenders)  during  a  crash.  Also,  NHTSA 
requests  comments  on  the  adequacy  of 
the  proposed  22  inch  requirement. 
Should  the  requirement  specify  that  the 
guard  must  be  lower  to  the  ground? 

Feasibility  of  counterweasure. 
NHTSA  believes  production  and 
installation  of  the  guard  on  present 
b-ailers  and  semi-trailers  would  be 
feasible  within  the  leadtime  proposed 
below.  Today's  proposal  is  based  on  a 
NHTSA  research  program  of  underride 
guards  that  began  in  the  early  1980'8. 
The  agency  developed  a  trailer  body 
simulator  that  effectively  modeled  the 
rear  of  a  trailer  body  during  static  and 
dynamic  testing,  and  evaluated  the 
performance  of  different  guard  designs 
when  the  guards  were  attached  to  the 
simulated  rear  of  the  trailer.  (E)ynaniic 
Sciences,  Inc.  Contract  No.  DTNH22-81- 
C-07177,  November  1982.)  Guards  that 
met  the  strength  requirements  proposed 
in  today's  notice  performed  well  when 
impacted  by  a  1980  2-door  Volkswagen 
Rabbit  in  a  29.4  mph  crash,  and  by  a 
1978  Chevrolet  Impala  in  a  23.9  mph 
crash.  In  both  tests,  vehicle  underride 
was  limited  to  the  extent  that  there 
wasn't  any  PCI.  Further,  crash  dummies 
restrained  in  the  vehicles  showed 
occupant  responses  well  below  the 
allowable  injury  criteria  limits  in 
FMVSS  208,  Occupant  Crash  Protection 
(49  CFR  571.208). 

Estimate  of  needed  improvement  The 
agency  estimates  that  few,  if  any. 
present  guards  would  meet  the  proposed 
strength  and  configuration  requirements. 
Information  indicates  that  there  may  be 
some  guards  that  could  be  strong  enough 
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at  their  center  to  meet  some  of  the 
strength  requirements,  but  these  guards 
may  not  be  wide  enough  to  be  tested  at 
the  specified  outboard  test  points.  Also, 
the  vast  majority  of  current  guards  do 
not  have  a  lateral  structural  member 
located  within  22  inches  of  the  ground. 
The  agency  requests  information  that 
would  help  NHTSA  estimate  the  extent 
to  which  existing  guards  would  have  to 
be  improved  to  meet  the  proposed 
equipment  standard,  and  the  extent  to 
which  trailers  would  have  to  be 
modified  to  meet  the  proposed  vehicle 
standard. 

Leadtime.  The  proposed  effective  date 
for  the  rules  is  two  years  after 
publication  of  the  final  rule.  The  agency 
believes  that  this  leadtime  is  sufficient 
for  small  trailer  and  semi-trailer 
manufacturers  to  develop  or  purchase 
guards  for  the  variety  of  vehicle  models 
they  produce.  Also,  NHTSA  believes 
that  the  leadtime  would  be  sufficient  to 
design  and  produce  the  guards,  because 
designing  and  producing  the  guards 
would  require  only  marginally  more 
effort  than  that  required  to  produce  and 
install  conventional  guards  now 
available. 

Rulemaking  Analyses  and  Notioes 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulator 
Policies  and  Procedures 
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NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291.  However,  this 
notice  is  a  "significant"  rulemaking 
action  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  notice  concerns  a 
matter  in  which  there  is  substantial 
public  interest  The  preliroinary 
regulatory  evaluation  (PRE)  for  this 
notice  describes  the  economic  and  other 
effects  of  this  rulemaking  action  in 
detail.  A  copy  of  this  document  has  been 
placed  in  the  docket  for  public 
inspection.  - 

To  briefly  summarize  the  PR^ 
NHTSA  estimate?  that  the  proposed 
guards  would  have  an  incremental  cost 
increase  of  $112.00  per  trailer  or  semi- 
trailer. This  cost  represents  an 
incremental  increase  of  $67JX)  per  guard, 
$13.33  for  replacing  the  guard's 
horizontal  member  when  damaged 
during  the  life  of  the  trailer  or  semi- 
trailer, and  an  added  lifetime  fuel  cost  of 
$29.53  from  the  added  weight  of  the 
guard  (approximately  55  pounds)  and 
the  attachment  hardware.  An  additional 
$170  cost  increment  is  required  for 
compliance  certification.  The 
incremental  cost  increase  of  the  guard 
would  b«  less  than  two  percent  of  the 


trailer  retail  cost.  NHTSA  estimates  that 
the  total  consumer  cost  of  the  proposed 
rule  would  be  $9,382,800  million 
annually. 

The  agency  estimates  that  9  to  19 
fatalities  would  be  eliminated  annually 
by  the  proposed  rule  based  on  the 
number  of  vehicle  occupants  killed  in 
underride  collisions  with  PCI,  about  60, 
and  an  estimated  overall  rear  end 
protection  guard  effectiveness  of  18  to 
27  percent  at  preventing  PCI.  NHTSA 
further  estimates  that  76  to  114  non- 
minor  injuries  (AlS-2  through  5)  would 
be  prevented  annually  by  the  proposed 
rule,  including  vehicle  occupants 
involved  in  rear  end  collisions  with  and 
without  PCI.  The  "non-PCI"  benefits 
estimated  for  this  rulemaking  may  be 
reduced  substantially  as  airbags  become 
more  common  and  safety  belt  use 
increases.  If  a  regulation  for  enhanced 
conspicuity  were  in  effect  for  the  rear 
perimeter  of  trailers  and  semi-trailers, 
the  estimate  of  fatality  reduction 
benefits  attributed  to  rear  impact 
protection  guards  would  be  reduced 
slightly  to  8  to  18  fatalities  prevented 
annually.  NHTSA  also  estimates  that  69 
to  103  non-minor  injuries  (AIS-2  to  5) 
would  be  prevented  annually  if  a 
regulation  for  enhanced  conspicuity 
were  in  effect  simultaneously  with  the 
proposed  rear  impact  protection  guard 
rule.  NHTSA  believes  that  there  would 
be  significant  additional  fatality  and 
injury  severity  reduction  benefits 
resulting  from  the  rear  impact  protection 
guards  required  by  this  proposal,  but  the 
agency  is  unable  to  quantify  them. 

Regulatory  Flexibility  Act 

NHTSA  has  analyzed  the  potential 
impacts  of  this  rule  on  small  entities 
under  the  Regulatory  Flexibility  Act  and 
has  described  those  possible  impacts  in 
the  PRE.  To  summarize  the  PRE  on  that 
subject,  the  agency  seeks  to  reduce  the 
severity  of  underride  crashes  by 
proposing  to  improve  the  design  of  the 
impacted  vehicle,  the  trailer,  or  semi- 
trailer. Accordingly,  trailer  and  semi- 
trailer manufactiu^rs  would  be  affected 
by  the  proposed  rule.  There  are 
approximately  322  trailer  and  semi- 
trailer manufacturers,  most  of  which  are 
small  businesses  (less  than  500 
employees).  These  manufacturers  would 
have  to  produce  their  trailers  and  semi- 
trailers with  the  guard  and  ensure  that 
the  guard  is  placed  within  specified 
distances  from  the  ground  and  the 
vehicle's  sides  and  rear.  If  the  trailer 
and  semi-trailer  manufacturers  were  to 
obtain  the  guard  from  a  supplier,  they 
would  only  have  to  install  the  guard  in 
accordance  with  the  installation 
instructions  provided  with  the  guard.  If 
the  manufacturers  produce  their  own 


guards,  they  would  have  to  ensure  that    > 
the  guard  met  the  proposed  equipment 
requirements  when  tested  on  a  rigid  test 
fixture.  Today's  proposed  rules  impose 
no  additional  reporting  or  recordkeeping 
requirements  on  small  entities. 

Today's  proposal  is  itself  a  less 
bundensome  alternative  to  the  proposed 
underride  guard  standard  issued  in  1981, 
which  specified  that  NHTSA  would  test 
the  vehicle  to  the  strength  requirements. 
Today's  notice  only  tests  the  guard 
(attadied  to  a  test  fixture)  to  those 
requirements,  which  avoids  the  vehicle 
manufacturer  having  to  test  the  strength 
of  the  guard.  Also,  unlike  the  1981 
NPRM,  today's  notice  excludes  trucks, 
because  of  the  apparent  lack  of  a  safety 
need  for  a  guard  on  those  vehicles. 
Thus,  proposing  strength  requirements 
for  the  guard  in  an  equipment  standard 
and  excluding  truck  manufacturers 
(including  small  entities)  from  the  rule 
minimizes  the  impacts  of  today's 
proposal  on  small  entities  in  a  manner 
that  is  consistent  with  the  Safety  Act 
Nevertheless,  the  agency  requests 
comments  on  the  potential  costs  and 
other  impacts  of  the  proposed  rule  on 
the  small  entities  that  would  be  affected. 

Executive  Order  12612  (Federalism) 

Based  on  the  information  available  to 
NHTSA,  the  agency  believes  the 
federalism  implications  of  the  proposal 
would  be  borderline  at  most  llie 
information  available  to  the  agency 
indicates  that  nearly  all  of  the  States 
require  underride  guards  on  heavy 
trailers  and  semi-trailers,  and  that  most 
of  these  require  the  guard  to  be  mounted 
within  a  certain  distance  fivm  the 
ground  and  rear  and  sides  of  the  vehicle. 
If  the  proposed  vehicle  standard  is 
adopted,  it  wotdd  preempt  inconsistent 
State  requirements  for  the  guard. 
However,  the  agency  beHeves  that 
Federalism  implications  would  only  be 
borderline  becuase  the  proposed 
standard  would  not  require  that 
underride  guards  be  fundamentally 
different  from  those  required  by  existing 
State  law.  Guards  complying  with  the 
proposed  requirements  would  also  meet 
the  preexisting  State  standard. 

In  addition,  several  States  (Michigan, 
Florida,  Georgia,  North  Carolina,  New 
Hampshire,  New  York,  New  Jersey, 
Maine  and  Vermont)  require  excessively 
long  trailers  (53  or  more  feet]  to  have  a 
guard  that  has  the  same  configuration 
vis-a-vis  the  groitnd  and  sides  of  the 
vehicle  as  the  guard  proposed  in  this 
notice.  Those  requirements  would  not  be 
affected  by  the  rule. 

Although  the  agency  has  determined 
that  this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
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preparation  of  a  Federalism 
Assessment,  it  should  be  noted  that, 
regardless  of  that  determination, 
NHTSA  also  believes  that  measures  to 
reduce  the  fatalities  caused  by 
imderride  crashes  can  only  be 
implemented  effectively  at  the  national 
level.  Only  trailer  and  semi-trailer 
manufacturers  can  produce  a  trailer  or 
semi-trailer  with  improved  rear  impact 
crash  protection.  Because  the  proposed 
improvements  would  cause  trailer  and 
semi-trailer  manufacturers  and 
operators  to  incur  costs,  rear  end 
collision  countenneasures  such  as  an 
upgraded  underride  guard  could  directly 
affect  a  manufacturer's  competitive 
position  if  voluntarily  implemented  by 
some,  but  not  all,  trailer  or  semi-trailer 
manufacturers.  A  federal  safety 
standard  would  implement  the  proposed 
changes  uniformly  across  the  industry 
and  thus  reduce  competitive  effects.  A 
uniform  standard  would  also  lower  the 
cost  of  the  safety  countermeasure  for 
consumers  by  taking  advantage  of 
economies  of  scale. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment.  - 

Comments  On  the  Proposal 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confldential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 


proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  Rled  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal,  regardless  of  their  filing  date, 
will  be  placed  in  the  docket.  NHTSA 
will  continue  to  file  relevant  information 
as  it  becomes  available  in  the  docket 
after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Regulatory  Infonnation  Number 

A  regulatory  information  number 
(RIN]  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  _ 

contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  that  49  CFR  part  571 
be  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  IS  U.S.C.  1392, 1401. 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

2.  A  new  safety  standard.  Standard 

No ,  Rear  Impact  Guards,  would  be 

added  to  part  571,  to  read  as  set  forth 
below. 

9S71 .Standard  No ;  Rear  Impact 

Quanta. 

Si.  Scope.  This  standard  specifies 
requirements  for  rear  impact  guards  for 
trailers  and  semi-trailers  with  a  gross 
vehicle  weight  rating  (GVWR)  of  10,000 
pounds  or  more. 

S2.  Purpose.  The  purpose  of  this 
standard  is  to  reduce  the  number  of 
deaths  and  serious  injuries  that  occur  in 
rear  underride  collisions  that  involve 


trailers  and  semi-trailers  with  a  GVWR 
of  10,000  pounds  or  more. 

53.  Application.  This  standard  applies 
to  rear  impact  guards  for  trailers  and 
semi-trailers  with  a  GVWR  of  10,000 
pounds  or  more  subject  to  Federal  Motor 

Vehilce  Safety  Standard  No ,  Rear 

Impact  Protection. 

54.  Definitions.  Chassis  means  the 
load-supporting  structure  of  a  motor 
vehicle. 

Rear  impact  guard  means  a  device 
installed  on  or  near  the  rear  of  a  vehicle 
so  that  when  the  vehicle  is  struck  from 
the  rear  by  a  smaller  vehicle,  the  device 
limits  the  distance  that  striking  vehicle's 
front  end  slides  under  the  impacted 
vehicle's  rear  end. 

Rigid  test  fixture  means  a  supporting 
structure  that  is  sufficiently  large  and 
appropriately  configured  so  the  guard 
can  be  attached  to  it,  and  that  dissipates 
no  significant  amount  of  the  ehergy  from 
the  force  applied  to  the  guard. 

55.  Requirements.  Each  rear  impact 
guard  shall: 

(a)  Meet  the  requirements  of  S5.1 
through  S&.4:  and 

(b)  Except  in  the  case  of  a  guard 
manufactured  by  a  company  for 
installation  on  a  vehicle  it  manufactures, 
meet  the  requirements  of  S5.5. 

55.1.  Configuration.  Each  guard  shall 
have  a  cross  sectional  vertical  height  of 
at  least  four  inches  at  any  point  across 
the  full  width  of  the  horizontal  member 
of  the  device. 

55.2.  Strength.  When  tested  under  the 
procedures  of  S6  with  the  appropriate 
force  level  specified  in  S5.2.3,  each 
guard  shall  comply  with  the 
requirements  of  S5.2.1  at  each  of  the  test 
sites  determined  in  accordance  with 
S5.2.2  of  this  paragraph.  However,  a 
particular  guard  (i.e.,  test  specimen) 
need  not  be  tested  at  more  than  one  site. 

55.2.1.  In  accordance  with  the  test 
procedures  described  in  S6,  when  each 
test  site  is  subjected  to  the  force  levels 
specified  in  S5.2.3  (a)  through  (c)  for  that 
site,  any  forward  longitudinal  movement 
of  the  center  point  on  the  contact 
surface  of  the  loading  device  shall  not 
exceed  five  inches. 

55.2.2.  Test  sites.  With  the  guard 
oriented  as  it  would  be  installed  on  a 
vehicle,  determine  test  sites  Pi.  Pi.  and 
Pj  on  the  guard  in  accordance  with  the 
procedure  set  forth  in  paragraphs  (a) 
through  (c)  of  this  section,  and  as  shown 
in  Figure  1. 

(a)  Test  site  Pi  is  the  point  on  the 
rearmost  surface  of  the  horizontal 
member  of  the  guard  that  lies  in  the 
horizontal  plane  passing  through  the 
vertical  center  of  that  member  and  that 
is  %  of  the  transverse  horizontal 
distance  between  the  longitudinal 
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centerline  of  the  guard  and  a  longitudinal 
vertical  plane  tangent  to  the  guard's 
outermost  edge  on  either  the  right  or  left 
side  of  the  guard. 

(b)  Test  site  Pz  is  the  point  on  the 
rearmost  surface  of  the  horizontal 
member  of  the  guard  that  lies  in  the 
iongitudinal  vertical  plane  passing 
through  the  longitudinal  centerline  of  the 
guard  and  in  the  horizontal  plane  that 
passes  through  the  vertical  center  of  the 
horizontal  member  of  the  guard. 

(c)  Test  site  Ps  is  any  point  on  the 
rearmost  surface  of  the  horizontal 
member  of  the  guard  that  is  between  14 
inches  end  20  inches  outboard  of  the 
longitudinal  centeriine  of  the  guard  on 
either  the  right  or  left  side  of  the 
horizontal  member  of  the  guard,  and 
that  lies  in  the  horizontal  plane  that 
passes  through  the  vertical  center  point 
of  the  horizontal  member  of  the  guard. 

S5.Z3.  The  force  levels  described 
below  in  paragraphs  (a)  through  (c)  are 
applied  to  the  test  sites  identified  in 
accordance  with  S5.2.2,  according  to  the 
procedures  specified  in  S6. 

(a)  Apply  a  forpe  of  11.240  pounds  to 
the  guard  at  either  test  site  Pi  on  the 
right  or  left  side. 

(b)  Apply  a  force  of  11.240  pounds  to 
the  guard  at  test  site  Pi. 

(c)  Apply  a  force  of  22.480  pounds  to 
the  guard  at  either  test  site  P3  on  the 
right  or  left  side. 

S5.3.  labeling.  Each  guard  shall  be 
permanently  labeled  with  the 
information  specified  in  paragraphs  (a) 
through  (c).  The  labeling  shall  be  placed 
on  the  rearmost  surface  of  the  guard  at 
the  vertical  centeriine  of  the  horizontal 
member  of  the  guard.  The  information 
specified  ii)  paragraphs  (a)  through  (c)  of 
this  section  shall  be  in  English  and  in 


letters  and  numbers  that  are  at  least  one 
half  inch  high. 

(a)  The  guard  manufacturer's  name 
and  address. 

(b)  The  statement:  "Manufactured  in 

,"  inserting  the  month  and  year  of 

manufacture  of  the  guard. 

(c)  The  symbol  DOT  constituting  a 
certification  by  the  guard  manufacturer 
that  the  guard  conforms  to  all 
requirements  of  this  standard. 

55.4.  Attachment  hardware.  Each 
guard  shall  be  accompanied  by  all 
attachment  hardware  necessary  for 
installation  of  the  guard  to  the  chassis  of 
the  motOT  vehicle  on  which  the  guard 
will  be  installed. 

55.5.  Installation  instructions. 

55.5.1.  Each  rear  impact  guard  shall  be 
accompanied  by  printed  installation 
instructions  in  English  for  installing  the 
guard  on  a  motor  vehicle. 

55.5.2.  The  instructions  shall  specif — 

(a)  The  types  of  vehicles  with  which 
the  guard  can  be  used. 

(b)  The  necessity  for  attaching  the 
guard  to  the  vehicle's  chassis. 

(c)  How  the  attachment  hardware  is  ' 
to  be  used  to  install  the  guard  properly. 

S6.  Test  procedures  for  evaluating 
rear  impact  guards.  The  following 
procedures  apply  to  determining 
compliance  with  paragraph  S5.2.1: 

(a)  Attach  the  rear  impact  guard  to  a 
rigid  test  fixture  according  to 
instructions  for  guard  attachment 
provided  by  the  guard  manufacturer  in 
accordance  with  S5.5  for  that  guard  or, 
in  the  case  of  a  guard  produced  by  a 
company  for  installation  on  a  vehicle 
produced  by  that  same  company, 
according  to  the  procedures  followed  by 
the  company  in  installing  that  guard. 

(b)  Use  a  loading  device  consisting  of 
a  rectangular  sohd  made  of  rigid  steel. 


The  solid  is  eight  inches  in  hieght  and 
eight  inches  in  width.  The  8  indi  by  8 
inch  face  of  the-Uock  is  used  as  the 
contact  surface.  Each  edge  of  the 
contact  surface  has  a  radius  of 
curvature  of  5±l.mm. 

(c)  Before  applying  any  force,  locate 
the  loading  device  so  that: 

(1)  The  center  point  of  the  contact 
surface  of  the  loading  device  is  touching 
the  guard  at  the  test  site  selected  for 
testing  in  accordance  with  S5.2.2. 

(2)  The  longitudinal  axis  of  the 
loading  device  passes  through  the  test 
site  and  is  perpendicular  to  the 
transverse  vertical  plane  tangent  to  the 
rearmost  surface  of  the  guard. 

(d)  Using  the  loading  device,  subject 
the  underride  guard  to  the  force 
specified  in  S5.2.3  for  the  selected  test 
site,  applying  the  force  to  the  rearmost 
surface  of  the  underride  guard  in  a 
forward  direction. 

(e)  Each  of  the  forces  specified  m 
S5.2.3  is  reached  in  not  less  than  one 
minute  and  not  more  than  two  minutes 
by  increasing  the  application  of  force  at 
a  constant  rate. 

(f)  During  eadi  force  application,  the 
loading  device  is  guided  so  that  it  does 
not  rotate.  At  all  times  during  the 
application  of  force,  the  longitudinal 
axis  of  the  device  remains  at  the 
intersection  of  the  vertical  and 
horizontal  planes  that  passed  through 
the  axis  immediately  before  the 
application  of  force. 

(g)  When  the  force  specified  in  S5.2.3 
for  the  selected  test  site  is  reached, 
measure  the  distance  that  the  center 
point  of  the  loading  device  contact 
surface  has  traveled  longitudinally 
forward  from  its  initial  point  of  contact 
with  the  guard. 
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Figure  1.  Performance  Requirements. 
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3.  A  new  safety  standard.  Standard 

No ,  Rear  Impact  Protection,  would 

be  added  to  part  571,  to  read  as  set  forth 
below. 

§  571. — _,  Standard  No ;  Rear  Impact 

Protection. 

Si.  Scope.  This  standard  establishes 
requirements  for  the  installation  of  rear 
impact  guards  on  trailers  and  semi- 
trailers with  a  gross  vehicle  weight 
rating  (GVWRj  of  10,000  pounds  or 
more. 

52.  Purpose.  The  purpose  of  tjiis 
standard  is  to  reduce  the  number  of 
deaths  and  injuries  occurring  when 
vehicles  impact  the  rear  of  trailers  and 
semi-trailers  with  a  GVW  R  of  10,000 
pounds  or  more. 

53.  Application.  This  standard  applies 
to  trailers  and  semi-trailers  with  a  gross 
vehicle  weight  ratings  (CVWR)  of  10,000 
pounds  or  more.  The  standard  does  not 
apply  to  single  unit  trucks,  truck 
tractors,  pole  trailers,  low  chassis 
trailers,  special  purpose  vehicles,  or 
wheels  back  vehicles. 

54.  Definitions.  Chassis  means  the 
load-supporting  structure  of  a  motor 
vehicle. 

Low  chassis  vehicle  means  a  trailer  or 
semi-trailer  having  a  chassis  which 


extends  behind  the  rearmost  point  on 
the  rear  tires  and  whose  rear  lower 
surface  meets  the  configuration 
requirements  of  S5.2. 

Rear  extremity  means  the  rearmost 
point  on  a  vehicle  th^t  falls  above  a 
horizontal  plane  located  22  inches  above 
the  ground  when  the  vehicle  is  unloaded 
but  has  its  full  capacity  of  fuel  and  the 
tires  are  inflated  in  accordance  with  the 
manufacturer's  recommendations.  Also, 
the  vehicle's  cargo  doors,  tailgate,  or 
other  permanent  structures  are 
positioned  as  they  normally  are  when 
the  vehicle  is  being  driven. 
Nonstructural  protrusions  such  as 
taillights,  hinges  and  latches  are 
excluded  from  the  determination  of  the 
rearmost  point. 

Side  extremity  means  the  outermost 
point  on  a  side  of  the  vehicle  that  is 
above  a  horizontal  plane  located  22 
inches  above  the  ground  and  between  a 
transverse  vertical  plane  tangent  to  the 
vehicle  rear  extremity  and  a  transverse 
vertical  plane  located  12  inches  forward 
of  that  plane  when  the  vehicle  is 
unloaded  but  has  its  full  capacity  of  fuel 
and  the  tires  are  inflated  in  accordance 
with  the  manufacturer's 
recommendations.  Nonstructural 
protrusions  such  as  taillights,  hinges, 


and  latches  are  excluded  from  the 
determination  of  the  outermost  point. 
.  Special  purpose  vehicle  means  a 
trailer  or  semi-trailer  having  work- 
performing  equipment  that  is  located  at 
the  lower  rear  of  the  vehicle  and  whose 
function  would  be  significantly  impaired 
if  a  rear  impact  protection  guard 
meeting  the  requirements  of  this 
standard  were  attached  to  the  vehicle. 
Wheels  back  vehicle  means  a  trailer 
or  semi-trailer  having  a  permanently 
fixed  rear  axle  so  that  the  rearmost  part 
of  the  tires  on  that  axle  is  not  more  than 
12  inches  from  the  transverse  vertical 
plane  tangent  to  the  rear  extremity  of 
the  vehicle. 

S5.  Requirements.  Each  vehicle  shall 
be  equipped  with  a  rear  impact  guard 
that  complies  with  the  requirements  of 
S5.1  through  S5.3. 

55.1  Certification.  The  guard  shall  be 
certified  as  meeting  Federal  Motor 

Vehicle  Safety  Standard  No ,  Rear 

Impact  Guards. 

55.2  Configuration  requirements. 
When  the  vehicle  to  which  the  guard  is 
attached  is  resting  on  level  ground,  the 
guard  shall  comply  with  the 
requirements  of  S5.2.1  through  S5.2.3 
below.  (See  Figure  1.) 

BtUMG  COOE  W10-S»4I 


1992 


UMI 


Federal  Register  /  Vol.  57.  No.  I  /  Friday.  January  3. 1992  /  Proposed  Rules 


261 


1?il 


Si(to  Extremity 


4  in.  max. 


Rear  View  of  Traitor 


REAR  IMPACT  GUARD 
HORiZONTALMEiyiBER 

~T 

22  in.  max. 


D 


Side  Extremity 


^  in.  max. 
Ground  Level 


\ 


Side  View  of  Traiier 


Trailer  Rear  Extremity 


REAR  IMPACT  GUARD 
HORIZONTAL  MEMBER 


Figure  1.  Configuration  Requirements,  Rear  and  Side  View. 
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55.2.1  Guard  width.  At  any  height  not 
more  than  22  inches  above  the  ground, 
the  outermost  edges  of  the  guard  shall 
not  be  located  outboard  of  the 
longitudinal  vertical  planes  tangent  to 
the  side  extremities  of  the  vehicle,  nor 
inboard  of  the  longitudinal  vertical 
planes  4  inches  inboard  of  those  planes. 

55.2.2  Guard  lower  edge.  The  vertical 
distance  between  the  lower  surface  of 
the  horizontal  member  of  the  guard  and 
the  ground  shall  not  exceed  22  inches  at 
any  point  across  the  full  width  of  the 
member  when  the  vehicle  is  unloaded 
but  has  its  full  capacity  of  fuel  and  its 
tires  are  inflated  in  accordance  with  the 
vehicle  manufacturer's 
recommendations. 

55.2.3  Guard  rear  surface.  At  any 
height  not  more  than  22  inches  above 
the  ground,  the  rearmost  surface  of  the 
horizontal  member  of  the  rear  impact 
guard  shall  not  be  located  rearward  of  a 
transverse  vertical  plane  tangent  to  the 
rear  extremity  of  the  vehicle,  nor 
forward  of  a  transverse  vertical  plane 
located  12  inches  in  front  of  the  first 
plane. 

■S5.3  Installation  requirements. 

55.3.1  Except  for  guards  that  are 
produced  and  installed  by  a  vehicle 
manufacturer  for  vehicles  produced  by 
him.  each  guard  shall  be  mounted  to  the 
vehicle's  chassis  in  accordance  with 
directions  provided  by  the  guard 
manufacturer  pursuant  to  S5.5  of 

5  57a 

55.3.2  Guards  that  are  produced  and 
installed  by  a  vehicle  manufacturer  for 
vehicles  produced  by  him  shall  be 
mounted  to  the  vehicle's  chassis. 

Issued  on:  December  27. 1991. 
Bairy  Feirice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  92-24  Filed  1-2-92;  8:45  am] 
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50  CFR  Part  23 


Foreign  Proposals  To  Amend 
Appendices  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  proposed  amendments 
to  CITES  appendices  and  public 
meeting. 

summary:  The  Convention  on 
international  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  (CITES 
or  Convention)  regulates  international 
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trade  in  certain  animals  and  plants. 
Species  for  which  trade  is  controlled  are 
listed  in  appendices  I,  II,  and  III  to 
CITES.  Any  nation  that  is  a  party  to 
CITES  may  propose  amendments  to 
appendix  I  or  II  for  consideration  by  the 
other  Parties. 

This  notice  announces  proposals 
submitted  by  Parties  other  than  the 
United  States  and  the  Service's  tentative 
negotiating  positions,  and  invites 
information  and  comments  on  these 
proposals  in  order  to  develop 
negotiating  positions  for  the  U.S. 
delegation.  The  proposals  will  be 
considered  at  the  eighth  regular  Meeting 
of  the  Conference  of  the  Parties,  to  be 
held  in  Kyoto,  Japan  from  March  2-13, 
1992. 

DATES:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  will  consider  all 
comments  received  by  January  31, 1992, 
in  developing  final  negotiating  positions. 
The  Service  plans  to  publish  a  notice  of 
its  final  negotiating  positions  prior  to  the 
meeting  of  the  Parties. 

A  public  meeting  will  also  be  held  to 
receive  comments  from  the  public  on 
January  8, 1992,  at  2  p.m. 
addresses:  Please  send 
correspondence  concerning  this  notice 
to  Chief,  Office  of  Scientific  Authority; 
Arlington  Square  Building,  room  725; 
U.S,  Fish  and  Wildlife  Service; 
Washington.  DC  20240.  The  fax  number 
is  703-358-2276.  Express  and  messenger- 
delivered  mail  should  be  addressed  to 
the  Office  of  Scientific  Authcwity;  4401 
North  Fairfax  Drive,  room  750; 
Arlington,  Virginia  22203.  Comments 
and  other  information  received  are 
available  for  public  inspection  by 
appointment,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  at  the 
Arlington.  Virginia  address. 

The  public  meeting  will  be  held  in 
room  7000  at  the  Department  of  the 
Interior,  18th  and  C  Sts.  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority,  at  the  above 
address;  telephone  703-358-1708  (or  FTS 
921-1708). 
SUPPLEMENTARY  INFORMATION: 

Background 

CITES  regulates  import,  export, 
reexport,  and  introduction  from  the  sea 
of  certain  animal  and  plant  species. 
Species  for  which  trade  is  controlled  are 
included  in  three  appendices.  Appendix 
I  includes  species  threatened  with 
extinction  that  are  or  may  be  affected 
by  trade.  Appendix  II  includes  species 
that  although  not  necessarily  threatened 
with  extinction  may  become  so  unless 
trade  in  them  is  strictly  controlled.  It 


also  listed  species  that  must  be  subject 
to  regulation  in  order  that  trade  in  other 
currently  or  potentially  threatened 
species  may  be  brought  under  effective  " 
control  (e.g..  because  of  difficulty  in 
distinguishing  specimens  of  currently  or 
potentially  threatened  species  from 
those  of  other  species).  Appendix  III 
includes  species  that  any  Party  nation 
identifies  as  being  subject  to  regulation 
within  its  jurisdiction  for  purposes  of 
preventing  or  restricting  exploitation, 
and  for  which  it  needs  the  cooperation 
of  other  Parties  in  controlling  trade. 

Any  Party  nation  may  propose 
amendments  to  appendices  I  and  II  for 
consideration  at  tiie  meetings  of  the 
Conference  of  the  Parties.  The  text  of 
any  proposal  must  be  communicated  to 
the  CITES  Secretariat  at  least  150  days 
before  the  meeting.  The  Secretariat  must 
then  consult  the  other  Parties  and 
appropriate  intergovernmental  ageftcies, 
and  conununicate  their  responses  and 
the  Secretariat's  own  findings  and 
recommendations  to  all  Parties  no  later 
than  30  days  before  the  meeting. 
Amendments  to  the  Appendices  are 
adopted  by  a  two-thirds  majority  of  the 
Parties  present  and  voting. 

Information  Sought 

This  notice  announces  proposals 
submitted  by  Parties  other  than  the 
United  States  for  consideration  at  the 
forthcoming  meeting  of  the  Parties,  and 
sets  forth  tentative  negotiating  positions 
of  the  U.S.  delegation  on  foreign 
proposals.  The  Service  solicits 
comments  on  its  tentative  negotiating 
positions,  on  the  biological  status  of  the 
affected  species,  on  the  amount  and 
type  of  trade  in  specimens  of  the 
species,  and  on  the  impact  of  trade  on 
their  populations,  especially  as  it  relates 
to  any  potential  effects  on  survival  of 
the  species.  Comments  that  provide  this 
information  based  on  the  criteria  for 
adding  or  removing  species  from  the 
appendices  would  be  especially  helpful. 

The  Service  has  based  its  present 
tentative  negotiating  positions  mainly  on 
the  review  of  information  presented  in 
the  proposals  by  proponents  and  in 
terms  of  criteria  adopted  at  previous 
meetings  of  the  Conference  of  the 
Parties  of  CITES.  Some  of  the  proposals 
had  to  be  translated  into  English  from 
Spanish  or  French  (also  official 
languages  und%r  terms  of  the 
Convention).  Because  information 
provided  in  many  of  the  proposals  or 
otherwise  available  to  the  Service  is  too 
incomplete  to  allow  clear  judgments 
about  their  merits,  several  of  the 
tentative  negotiating  positions  presented 
may  be  revised  as  additional  biological 
and  trade  data  are  obtained.  Final 
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guidance  for  the  delegation  is  to  be 
based  on  the  best  available  biological 
and  trade  information,  including 
comments  received  in  response  to  this 
notice. 

Proposals 

In  accordance  with  the  provisions  of 
Article  XV.  paragraph  1(a)  of  the 
Convention:  Argentina,  Austria, 
Botswana,  Brazil,  China.  Costa  Rica, 
Denmark,  Ethiopia,  Germany,  Indonesia. 
Kenya,  Madagascar,  Malawi.  Malaysia, 
Namibia,  the  Netherlands,  Paraguay,  the 
Philippines,  South  Africa,  and  Sudan, 
Sweden.  Switzerland,  Tanzania, 
Thailand,  Uganda,  the  United  Kingdom 
of  Great  Britain  and  Northern  Ireland. 
Zambia,  and  Zimbabwe,  all  Parties  to 
the  Convention,  have  communicated  to 
the  Secretariate  the  following  proposals 
for  amendment  of  Appendices  I  or  11  of 
the  Convention.  Proposals  submitted  by 
the  United  States  will  be  discussed  in  a 
subsequent  Federal  Register  notice. 

A  total  of  144  proposals  on  both  plant 
an  animal  species  were  submitted  by 
countries  other  than  the  United  States, 
including  17  proposals  that  were 
submitted  based  on  the  "Ten  Year 
Review"  concept  first  adopted  at  the 
1981  Conference  of  the  Parties  in  New 
Dalhi,  India.  Some  of  the  proposals  by 
Switzerland  recommend  ihe  deletion 
from  the  appendices  of  those  species 
that  have  not  been  reported  in  trade, 
unless  the  species  should  be  included  in 
appendix  II  because  of  similarity  in 
appearance  to  related  taxa  that  do 
appear  in  trade. 

However,  the  lack  of  reported  trade 
for  some  species  proposed  for  deletion 


from  the  appendices  may  be  due  to  (1) 
their  rarity.  (2)  the  possibility  that  their 
hsting  in  the  appendices  has  inhibited 
trade,  or  (3)  the  lack  gf  proper 
documentation  on  the  reporting  of  trade. 
Consequently,  the  Service  does  not 
believe  that  lack  of  appearance  in  trade 
is. by  itself.a  sufficient  reason  to 
warrant  the  removal  of  a  taxon  from  the 
appendices.  In  establishing  a  tentative 
negotiating  position  on  these  'Ten  Year 
Review"  delisting  proposals,  the  Service 
will  consider  the  degree  of  vulnerability 
of  the  species  and  the  likelihood  of  it 
entering  trade. 

In  addition  to  the  listing,  delisting,  and 
transfer  proposals  there  are  two  other 
categories  of  proposals.  Switzeriand.  in 
carrying  out  its  responsibilty  as  CITES 
depository  government,  submitted 
proposal  to  transfer  several  populations 
of  crocodiles  from  appendix  II  to 
appendix  I.  These  proposals  provide  the 
basis  for  Parties  to  act  on  their 
previously  stated  intentions  if  countries 
do  not  submit,  or  Parties  do  not  adopt, 
appropriate  amendments  under 
resolutions  adopted  by  the  third  and 
seventh  meeting  of  the  Parties  (Conf. 
3.15  on  ranching  or  Conf.  7.14  on  export 
quotas).  Such  is  the  case  for  some 
populations  of  crocodiles  presently  on 
appendix  11  imder  special  provision. 
However,  for  those  populations  for 
which  ranching  proposals  or  export 
proposals  h^^ve  been  submitted,  and  if 
adopted  by  the  Parties,  Switzerland 
intends  to  withdraw  its  proposed 
amendment  to  transfer  these 
populations  to  appendix  I. 

The  second  category  of  proposals 
involves  those  that  would  register  the 


First  commercial  captive-breeding 
operations  for  an  appendix  I  animal 
species.  Stxteen  such  proposals, 
involving \5\mecies.  have  been 
submitted  fo^onsideration  at  the 
March  meeting  of  the  Conference  of  the 
PartieC^tWSiervice  will  consider  these 
proposals  based  on  the  criteria 
described  in  resolution  Conf.  7.10 
(available  from  the  Service  upon 
request). 

Proposals  submitted  by  Parties  other 
than  the  United  States  are  listed  in  the 
following  table.  Tentative  negotiating 
positions  and  the  basis  for  making  them 
also  are  indicated.  These  positions  were 
taken  largely  on  the  basis  of  the 
information  contained  in  the  proposals. 
If  insufficient  population  and/or  trade 
information  was  provided,  the  Service's 
position  is  usually  to  oppose  the 
proposal,  pending  the  receipt  of  further 
information  and  a  review  of  the  relevant 
scientific  literature.  If  no  supporting 
documentation  has  been  received  the 
Service  has  taken  no  position  on  the 
proposed  change.  The  complete  text  of 
each  proposal  received  is  available  for 
public  inspection  at  the  Service's  Office 
of  Scientific  Authority  (see  addresss 
above).  The  text  of  any  referenced 
resolution  from  previous  meetings  of  the 
Conference  of  the  Parties  is  available 
from  the  Service's  Office  of  Scientific 
Atithority  or  the  Office  of  Management 
Authority  (see  above  addresses). 

Proposed  amendments  and  the 
Service's  tentative  position  are  as 
follows: 


Species 


Propoaed  amendment 


ftoponent 


U.S. 


Order  primates: 

Tarsius  syricMa  (Philippine  tarsier) _ 

Order  edemata: 

Tamandua  Mradadyla  chapadensis  {Tamar>- 
dua,  coUared  anteaier). 
Order  phoUdota: 

Mam  tammutdui  (common  African  ground 
pangolin). 
Order  camivora: 

Adnonyx  jubatus  (cheetah) 


Duskyon  (•^oantoqnn)  thou$  (crab-eating 
tox). 

Conepatua  spp.  (hog-noaed  skunks) 

Fens  geotfroyi  (Qeonroy's  cat) .^ 

Hyaena  trurmea  (browi  hyaena) 

Panmera  panlua  Oaopati^ „ _. 


'^sfft/wn  tj0r»  affiscf  (SiiMrian  ligeO- 
Ursklae  app.  (bear  appj 


Ursua  areioa.. 


Transfer  from  II  to  I 

Remove  from  11  (ten  year  review).. 

Remove  fram  I »..».«..»».«...«..».«. 


Germany. 


Botswana,  Malawi.   Nambla,   and  2m- 


Transfer  from  I  to  II  (Botswana.  Malwai. 

Namibia.  Zambia,  and  Zambabwe  pop- 

Ualtona  with  quotas). 
Add  to  n......^ _ 

—Jio 


Namibia.  Zimbat>wa.. 


Transfer  fcom  H  to  1. 
Remove  from  l.». 


Brail.. 


Transfer  from  I  to  II  (Sub-Sahara  popula- 
Iton  with  quotas). 

Transfer  from  I  to  II  (captive  breedk«g) 

Add  to  II  (USSR  and  BaMc  Staiaa  popu- 
latkms)  (for  took-aNke  reasons— Artide 
U.  2(b)]. 

Add  to  KpopuMons  of  CMna  and  Mon- 
golia). 


Dotawna. 

ZimI 
China 


and  Zm- 
Zambia,and 


8(*port(3). 
Support  (3.10). 

Oppoae(ll). 

No  posltkxi  (1). 

Support  (2.3). 

Oo. 
SmwtO). 
Support  (11). 

OWWSSdT). 

OppooadS). 
Support  (7). 

Support  (3). 
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Species 


UMI 


■  Ursus  americanus  (Amefican  black  bear).. 


Order  tubulidentata: 

Orycieropus  afer  (aardvark) . 


Order  prot)oscidea: 

Loxodonta  africana  (African  etephant).. 


Do.. 
Do. 


Order  perissodactyla:  I 

Ceratothehum  simum  simum  (souttiem  white 

rtimo). 
Do _. * 


Diceros  btcomis  (Black  rtimo) |.. 


Do — 

Order  artkxlactyla: 

Capra  falconeri  falconed  (astof  markhor) 

Capra  falconen  heptnen  (buktwra  markhor) . 
Hippotragus  equinus  (roan  antelope) 


BIRDS 

Order  rtieiformes:  I 

Rhea  atnehcana  (greater  rtiea)...... 

Order  anseriformes: 

Anas  fomosa  (baikal  teaO - 

Cygnus  oo/umbianus  iankowskH  (JankowsW's 
swan). 
Order  cohjmbiformes: 

Goura  spp.  (crowned  pigeons) 

Order  psittadformes: 

Amazona  leucocep/iaJa  (Cuban  amazon) 

Do 

Anodorttynchus      hyadrohirua      (Hyacinth 
macaw). 

An  ambigua  (lxJ«on's  macaw) 

An  macao  (scarlet  macaw) _ 

An  mancana  (illiger's  macaw)...... 

An  matahs  (military  macaw) 

An  rubrogenys  (red-fronted  macaw) 

Cacatua  haematuropygia  (red-vented  cocka- 
too). 

Cacalua  mobxxensis  (moluccan  cockatoo) 

Probosigar  aiemmus  (palm-cockakx)) 

Order  coraciiforTnes: 

Aoeros  spp.  (twmbifls) 

Acams  (=Berenicomis)  comalus  (hombMO 

Acaroa  cotnjgatus  (hombill) _ 

Acaros  nipalansis  (njtous-necked  hombiO) 

Acena  aubnifiaMs  (hombill) ..„ 

Acama  undu/aua  (hombiW) 

AnofTtHnua  spp.  (hombill) .'.....„ 

AnontHnus  austaH  (horribill) 

■    AnonNnua  galeritus  (hombill) „ 

I    Amhncooaroa  spp.  (hombills) ..... 

AnVnoocaroa  comnautus  conraxua 

Anthncocaroa    aUrostris    l=maiabmcus'> 
(oriental  pied-homMO- 

Anthncocama  mtteyanua  (black  hombill) 

Bucama  spp.  (giant  hombills) _ 

Bucaroa  bioomia  (great  Indan  hombill) 

Bucama  bicomia  homari  (great  pied  hombiH)  _ 

Bucana  rtmocaroa  (rhinoceros  hombilO...- 

Penelopides  spp.  (hombills) . 

PlUolaamua  spp.  (hombills). _.. 

Ader  piaformes: 

Ramphaetoa  spp.  (toucans). 

Ptamgloasua  spp.  (toucans) . 

Ovxier  panel  ilmiiioa. 

PMidM  ipp.  (pittas) 

Alter  ctocodyfia: 

AljpM«oraf»Mnsfi*  (Chinese  aWgator) 

Cmoodylua  cataphnctm  (African 
snouted  crocodte). 


Proposed  amendmerrt 


Add  to  II  [for  kx)k-altke  reasons— Article 
II,  2(b)]. 

Remove  from  II „ 


Transfer  from  I  to  II  (Botswana  Malawi, 
Namibia,  Zamtjia.  arKJ  Zimt)at)we  popu- 
latkjns). 

Transfer  from  I  to  II  (Botswana  popula- 
tton). 

Transfer  from  I  to  II  (South  Africa  popula- 
tion). 

Transfer  from  I  to  II 


Transfer  from  I  to  II  (Zimbabwe  popula- 
tion). 

Transfer  from  I  to  II  (Zimbabwe  popula- 
tton). 

Transfer  from  I  to  II 


Transfer  from  II  to  I . 

do 

Remove  from  II'. 


Add  to  II. 


Add  to  II 

Remove  from  II  (ten  year  review).. 

Transfer  from  II  to  I 


Transfer  from  I  to  II  (captive  breeding).. 

do 

do 


..do.. 
..do.. 
..do.. 


do 

do 

Transfer  from  11  to  I . 


Transfer  from  I  to  11  (captive  breedvig)..- 
do 


Add  to  II  (8  spp.).. 

Add  to  I 

— do ...... 


do 

— do 

Add  to  11. 
......do 


do.. 

— do.. 
......do.. 

do.. 


..do.. 


Add  to  I 

Add  to  II _ 

Transfer  from  II  to  I. 
do ~..«»~__«. 


do.. 


Add  to  II. 
do 


Add  to  II. 
.„..4to — 


Add  to  It  (24-26  spp.) 

Transfer  from  I  to  II  (captive 
Transfer  from  II  to  I  (Congo  i 


Proponent 


..do.. 


Botswana,   Malawi,   Namibia,   and  Zim- 
babwe. 

Botswana,   Malawi,   Namibia,   and   2ifn- 
bat)we. 


Botswana 

South  Africa.. 

South  Africa.. 

Zimbabwe 

do 

.do 


United  Kingdom 

do .: 

Botswana,  Malawi,  Namibia,  Zambia,  and 
Zimbabwe. 


Argerttina... 


United  Kingdom . 
Germany 


Netherlands.. 


Germany.... 
Philippines.. 
do 


do.. 

— do- 

do_ 

— do- 
..._.do.. 
— do.. 


„do 

„do 


Netherlands.'. 
Thailand  — 

^ 

j^ 

uJo „, 

do _ 

Netherlands.. 

Thatand 

do 

Netherlands.. 

Thailand 

do 


......do 

Netherlands.. 
......do 


..do.. 


..do- 


Paraguay.. 
do— — 


China. 


Tentative  U.S.  positkm 


Oppose  (8). 

Support  (11). 

See  discussion  in 
footnote  (18). 

Do. 

Do. 

Oppose  (22). 

Oppose  (4,6,22). 

Do. 

Oppose  (16,22). 

Support  (6). 

Do. 
Support  (11). 


Support  (20). 

Support  (3). 
Support  (10). 


Support  (3). 

Support  (15).    ' 
Oppose  (16). 
Do. 

Do. 
Do. 
Da 
Do. 
Do. 
Support  (3). 

Support  (15). 
Oppose  (16). 

Support  (7). 
Oppose  (4,9). 

Do. 

Do. 

Do. 
Support  (3). 
Support  (7). 
Support  (3). 

Do. 
Oppose  (4,5). 
Support  (3). 

Do. 

Oppose  (4. 5. 9). 
Support  (7). 
Oppose  (4, 5). 

Oa 

Da 

Da 

Do. 

Support  (3) 
Da 

0»>poee(21). 


Suppoi1(14). 
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SpecJM 


Cmcodykis  nHoOais  (Nile  crocodile) . 
Do _ 


Dp- 
Do. 

Do.. 
Do.. 


Do.. 
Do.. 


Oocodylia  porosus  (salttrater  crocodOe).. 


Do.. 


Ostaotaemus  lelrapis  (diwarf  crocodile) . 
Order  squamata: 
Coruda  zebrata  (prehensile-tailed  skink) 

Vipera  wagneh  (Wagrwr's  viper) 

AMPHIBIANS 

Rana  arfaki  (frog) 

Rana  bfytM  {tmq) 

Rana  cancrlvora  (frog) 

Rana  crassa  (frog) „ 

Rana  cyanoonlycos  (frog) 

Rana  gnjnnens  (frog) . __ 

Rana  loanonm  (frog) _ 

Rana  ingeri  (frog) 

RtBia  kuhm  (frog) . 


Rana  Hmnochans  (frog) „ 

Rana    macrodon    (including    R.    miaxMym- 
panum. 

Rana  magna  (frog) „ 

Rana  malasiana  (frog) .„ 

Rana  modasta  (frog) 

Rana  paramacrodon  (frog) 

Rana  ntgulosa  (frog) ,. 

B0NYHSHE8 
Order  dupeiformes: 

Ckjpea  harengus 


Order  cyprinifornies 

Gymnocharaanus  bergt  (characin).. 

Order  atheriniformes: 

Cynolatmja  constanaae  (UHifish) 

Cynoletmja  marmoratjs  (kiMifish)  ....- 

Cynolebiua  minimus  (kiMifish) _„ 

Cjmoiebius  opalescans  (kiHitish)  ...„. 
Cynoietmjs  sptendans  (kiHifish) „ 

Order  peroformes: 

TTtunnua  thynnua  (bkiefin  tuna) 

Do 


PLANTS 

Family  anacardteceae: 

Schmopas  spp.  (quetxachoe) 

Faniily  aracaaa; 

Akxasia  aanderiana  (Sander's  aiocasia) 

Family  bromeNaceae: 

WanMa  spp.  (tillandsias) _ „ 

Family  cactaceae: 

AriocaipuB  spp.  (Kvlng-fock  cacti) „ 

Diacocactus  spp.  (discocacf) 

Meiocactua  conoidaus  (ooneNke  Turk's-cap 
cactus). 

Melocaclus  demacanthus  (wonderfully  bris- 
tled Turk's-cap  cactus). 

Meiocactua  glaucMoana  (grayish  blue-green, 
wooly  Turk  s-cap  cactus). 


Proposed  amor>dmanl 


Transfer  Ethiopia  pooulation  from  I  to  II. 

pursuant  to  Resohitwn  Conf.  3.15  on 

ranching. 
Transfer  Kenya  population  from  I  to  II. 

pursuant  to  Resokitnn  Conf.  3.15  on 

ranching. 
Transfer  Madagascar  populatkHi  from  I  to 

II,  pursuant  to  Resolution  Conf.  3.15  on 


Transfer  Tartzania  population  from  I  to  II, 

pursuant  to  Resokjtion  Conf.  3.15  on 

rancfiing. 
Maintain  Sudanese  peculation  in  II,  sut>- 

iect  to  an  export  quota. 
Transfer  from  I  to  II,  (South  Africa  popu- 

latkm). 
Transfer  from  I  to  II  (Uganda  populatk>n 

subject  to  an  export  quota  pursuant  to 

resokition  Conf.  7.14). 
Transfer  from  II  to  I  (Cameroon,  Congo, 

Kenya,  Madagascar,  Sudan,  and  Tan- 
zania populations). 
Transfer  Indonesia  pooulation  from  I  to  II, 

pursuant  to  resolutran  Conf.  3.15  on 

ranching. 
Transfer  from  II  to  I  (lndor>esia  popula- 

tkxi). 
Transfer  from  II  to  I  (Congo  populatnn) 


Add  to  II. 
do 


Add  to  II. 
— do 


..do.. 


..do.. 
..do- 


..do_ 
..do.. 


-do.. 
..do.. 


..do.. 
..do.. 

..do.. 
..do.. 
..do.. 
..do., 
-do.. 


Add  to  I. 


..do.. 


Remove  from  II  (Ten  year  revieiv).. 
do 


..do.. 
..do.. 


Add  to  I  (Western  Atlantic  population).. 
Add  to  II  (Eastern  Atlantic  population).. 


Add  to  II  (3-7)  spp.) 

Remove  from  I  (ten  year  review).. 
Add  to  II  (400-500+  spp.l 


Transfer  from  II  to  I  (3+  spp.).... 
Transfer  from  II  to  I  (8-t-  spp.).-. 
Transfer  from  II  to  I 


-do.- 
..do... 


T 


Ethiopa 

Kenya 

Madagascar.. 


Tanzania. 


Sudan _ 

South  Africa _ 

Uganda  and  Zknbabwa.. 

Switzertand 


Indonesia. 


Switzerland. 

do -.... 

Germany 

owoOOn H. 


Germany. 
...-.do — 

-do....- 

do — 


-do.. 

JSO.. 


..do- 
-do.. 
..do.. 
..do.. 
..do.. 

..do.. 
..do.. 
..do.. 
-do.. 
..do.. 


Botswana.   Malawi, 
babwe. 


NamWa.  and  Zim- 


Argentbta.. 


Switzerland. 

do 

— do 

do 

do 


Sweden. 
do-... 


Argentina...- 

Philippines:  Switzerland... 
Ausfria:  Germany 


Netherlands.. 
Brazil 


H 


...do., 
-.do- 
...do- 


Tentative  U.S  posMton 


Support  (12). 
Do. 
Do 
Do 

Oppose  (4.  13, 14.  25) 

Support  (3). 
Support  (12) 

Support  (14). 

Support  (12) 

r 

Oppose  (14). 

Support  (14) 

Support  (3). 
Support  (6). 

Support  (7) 
Da 
Do. 
Do 
Do. 
Da 
Do. 
Do 
Do. 
Da 
Do. 

Do. 
Do. 

Do 
Do. 

Do. 

Oppose  (4). 


Support  (2,  3) 

Support  (10). 

Do. 
Support  (10). 

Do 

Do. 

Oppose  (24). 
Do. 


Support  (3,7). 

Support  (3,9.10). 

Oppose  (4.21). 

Support  (3). 

Do 
Support  (3). 

Do. 

Do 
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Species 


Mekxactut  pattdspinus  (few-spined  Turli's- 
cap  cactus). 

Uebetmanne  spp.  (Uetielmann  caciQ 

FamMy  caryocaraceae: 

Ca/yocar  costancense  {aio,  ^*c  free) - 

Famity  fagaceae; 

OuefCus  copoyonsis ..— - * .... 

FamMy  humhaceae: 

Vantanea  bafbouni  (ira  c^Jnc8n•) — _ 

Family  juglandaceae: 

Oeomunnea  pterocarpa  (gavilan) 

Family  legurmnosae  ( =  fabaceae): 

Qmometra  hemtomophyiia  (guapinol  negro)... 

Calbergia  nigra  (Brazilian  rosewood) 

Msia  spp.  (meiteu,  Bomeo-taak) — 

Peiicopaia  elata  (alrormosia) 

Ptatymiscium  pteiostachyum  (cristabal,  grana- 
diHo). 

TachigaH  versicolor  (cana  (istuta) 

Family  m^iaceae: 

Smeier»a  spp  (American  mahoganies) 

Family  moraceae: 

Batocarpus  costar^certsis  (ojoche  macho) 

Family  orchidaceae: 

Dittdea  ctinningheirm  (iMkiea) - 

Family  palmae  (=  arecaceae): 

Areca  ipot „ i.„ 

Family  thyrneiaeaceae: 

Gonysiylus  bartcanus  (amin) » _. 

Family  zingiberaceae: 

Hedychium  ptJtppinensa  (Philippine  garland 
flower). 


Proposed  amendmenl 


..j6o.. 


Transfer  from  11  to  t  (4+  spp.)... ... 

Remove  from  II  (ten  year  review).. 

Remove  from  H  (ten  year  review).. 

Remove  from  11  (ten  year  review).. 

Remove  from  I  (ten  year  review)... 

Remove  from  H  (ten  year  review).. 

Add  to  I 

Add  to  tl  (3  spp.) 

Add  to  n - 


Remove  from  U  (ten  year  review).. 

do 

Add  to  II  (2-3  spp.) 

Rernove  from  H  (ten  year  review)  „ 
Remove  from  I  (ten  year  review)... 
Remove  from  II  (ten  year  review).. 

Add  to  II „ - -. 

Remove  from  I ; _ _ 


Roponent 


do 

do 

Switzerland . - 
Switzerland- 
Switzeriand.- 
Switzerland  .- 


SwHzertand 

Brazil 

Denmark  and  Netherlands 

OerMnark  and  United  Kingdom.. 
Switzerland _ — 


..At.. 


Costa  Rica,  (also  USA.].... 

Switzerland _ — 

Switzeftand  _ t _ _.. 

Switzeft»id 

Denmark  arxj  Netherlands... 
Switzerland 


Temattre  U.S.  poattKM 


Oo. 

Do. 

Oppose  4.10). 

Oppose  (4^10). 

Oppose  (4,10). 

Oppose  (4,10). 

Oppose  (4,10). 
Support  (3). 
Support  (3.7). 
Support  (3). 
Oppose  (4.10). 

Oppose  (4.5.10) 

Support  (3.7).    , 

Oppose  (4.5.10). 

Oppose  (5,9.10). 

Oppose  (4.5,  to) 

Support  (3,7). 

Support  (3A9.10) 


The  bases  for  the  tentative  U.S. 
positions  on  the  proposals  are: 

(1)  While  this  amendment  to  the 
appendices  has  been  proposed,  the 
Service  has  not  received  any  supporting 
statement  from  the  CITES  Secretariat. 

(2)  The  original  proposal  is  in  French 
or  Spanish.  The  Service  will  provide  an 
English  translation  upon  request. 

(3)  The  listing  or  dehsting  of  the  taxon 
or  taxa,  as  proposed,  appears  to  be 
justifled  by  the  information  in  the 
proposal  or  currently  available  to  the 
Service.  In  terms  of  some  of  the  timber 
proposals,  however,  the  Service  will 
support  some  of  the  timber  proposals 
only  if  they  are  amended  to  exclude 
certain  parts  and/or  derivatives  of  the 
taxon. 

(4]  The  population  status  (i.e.,  the 
degree  of  threat  of  extinction)  of  the 
entire  species  or  taxon  does  not  appear 
to  warrant  the  listing,  downlisting.  or 
delisting  as  proposed. 

(5)  Available  information  suggests 
that  there  is  little  likelihood  that  there 
has  been  or  will  be  any  significant 
international  trade  in  this  species. 

(6)  The  Service  would  support  listing, 
or  retention,  of  this  taxon  in  Appendix  I 
on  the  basis  of  resolution  Conf.  2.19  (i.e., 
due  to  the  taxon's  rarity,  and  because 
any  trade  in  it  would  be  detrimental), 
and  because  trade  has  been  documented 
and  may  increase. 

(7)  Listing  of  this  species  (including 
population)  or  higher  taxon  appears 
justified  because  of  its  similarity  of 


UMI 


appearance  to  a  species  or  taxa  that  are 
at  risk  of  detrimental  trade. 

(8)  This  listing  has  been  proposed 
because  of  the  preceived  need  to 
regulate  this  species  in  order  that  trade 
in  Asian  bear  species  listed  in  appendix 
I  or  II  may  be  brought  under  effective 
control  due  to  similarity  of  appearance, 
particularly  for  the  gall  bladder  trade 
(article  U,  paragraph  2b).  The  Service 
believes  that  the  necessary  regulation 
has  been  achieved  with  the  recent 
listing  of  this  species  in  appendix  III  by 
Canada.  That  listing  is  not 
acknowledged  in  the  proposal. 

(9)  Biological  and  trade  information 
presented  in  this  proposal  do  not  appear 
to  support  listing  in  appendix  I. 
However,  other  information  is  available 
or  may  become  available  to  support 
listing  the  species  or  taxon  in  Appendix 
U. 

(10)  This  proposal  was  submitted 
under  the  ten  year  review  resiriution  for 
downlisting  or  removal  of  the  species 
and  other  taxa  from  the  appendices.  The 
Service  either  Supports  the  proposal 
believing  the  information  presented  to 
be  an  accurate  interpretation  of  the 
likely  effect  of  trade  and  the  lack  of  risk 
to  the  species;  or  opposes  the  proposal 
for  removal  believing  that  the  lack  of 
reported  international  trade  for  the 
species  may  be  due  to  rarity,  or  the  lack 
of  proper  documentation  of  actual  trade. 

(11)  This  downlisting  has  been 
proposed  under  the  provisions  of 
resolution  Conf.  2.23,  which  provided  for 


downlisting  or  removal  of  species  or 
other  taxa  that  were  included  in 
appendix  I  or  II  prior  to  application  of 
the  Berne  criteria  for  addition  of  species 
to  tJie  appendices.  The  proposal  does 
not  present  information  sufficient  to 
meet  the  downlisting  criteria  under  Conf 
1.2,  but  in  most  instances  it  appears  that 
international  trade  is  non-existent  or 
extremely  restricted,  and  therefore, 
would  have  been  considered  for 
downlisting  or  delisting  under  the  "10- 
year  review"  process  (Conf.  3.20)  or 
periodic  review  process  (Conf.  6.1) 
established  subsequent  to  Conf.  2.23. 
Therefore,  the  Service  intends  to  support 
roost  of  these  proposals  either  for 
downlisting  or  removal  from  the 
appendices,  but  will  consult  with 
Switxerland  (previouB  chair  of  the  10- 
year  review  committee)  or  Germany 
(chair  of  the  periodic  review  group  of 
the  Animals  Committee).  However^  the 
Service's  tentative  position  is  to  oppose 
the  removal  of  the  cape  pangolin  from 
Appendix  I  because  of  the  possibility  of 
trade  in  this  species. 

(12)  The  transfer  of  certain  Nile  and 
saltwater  crocodile  populations  from 
appendix  I  to  appendix  D  was  proposed 
pursuant  to  resolution  Conf.  3.15  on 
ranching,  at  least  one  population  subject 
to  annual  export  quotas  for  «vild 
harvested  specimens.  The  Service's 
initial  support  of  these  proposals  is 
contingent  upon  assurance  that  annual 
reports  are  being  regularly  filed  with  the 
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CITES  Secretariat  by  the  proponent  and 
that  either  (1)  adequate  management 
programs  exist  to  monitor  the  wild 
population,  or  (2)  animals  will  be 
returned  to  the  wild  in  numbers  greater 
than  would  have  survived  naturally  (the 
original  concept  of  Conf.  3.15). 

(13)  The  transfer  of  certain 
populations  from  appendix  I  to  II  was 
proposed  pursuant  to  resolution  Conf. 
5.21,  subject  to  an  annual  export  quota. 

(14)  Switzerland,  as  depository 
government,  proposed  the  transfer  from 
appendix  II  to  I  those  species  that  were 
downlisted  from  appendix  I  to  II  under 
the  provisions  of  Conf.  5.21.  This 
transfer  was  called  for  under  the 
provisions  of  Conf.  7.14  unless  regular 
downlisting  or  ranching  proposals  were 
submitted  for  consideration  and  adopted 
at  the  upcoming  meeting  of  the  Parties. 
If  the  ranching  proposals  for  crocodile 
populations  in  Indonesia,  Kenya, 
Madagascar,  and  Tanzania  are  adopted 
by  the  Parties,  Switzerland  will 
presumably  withdraw  its  proposal  for 
those  populations.  However,  the  effect 
of  the  revised  proposal,  if  all  other 
crocodilian  proposals  were  adopted, 
would  be  to  return  the  populations  of 
the  dwarf  and  slender-snouted  crocodile 
in  the  Congo,  and  the  Nile  crocodile  in 
the  Cameroon  and  the  Congo,  and 
possibly  the  Sudan,  to  appendix  I. 

(15)  Present  information  supports  the 
proposal  to  register  this  appendix  I 
animal  species  as  bred  in  captivity  for 
commercial  purposes  under  the 
provisions  of  resolution  Conf.  7.10  (i.e., 
criteria  for  a  proposal  to  register  the  Hrst 
commercial  captive-breeding  operation 
for  an  appendix  I  animal  species). 

(16)  Information  presented  does  not 
indicate  that  the  breeding  program 
meets  the  criteria  stipulated  in 
resolution  Conf.  7.10  for  registration  of 
the  first  commercial  captive-breeding 
operation  for  an  appendix  I  animal.  In 
most  instances,  either  second  generation 
stock  has  not  been  produced,  or  has  not 
been  reliably  produced.  For  the  Chinese 
alligator  the  management' program  has 
not  been  presented  in  a  manner  to 
ensure  that  the  collection  will  be 
managed  in  a  way  to  minimize 
inbreeding. 

(17)  The  Service  recognizes  the 
difficult,  if  not  impossible,  requirements 
imposed  by  the  provision  of  Conf.  1.2 
that  expects  a  showing  of  improvement 
in  population  trends  when  no  adequate 
surveys  were  available  at  the  time  of  the 
listing.  However,  until  this  issue  is 
further  clarified,  the  Service  cannot 
support  this  proposal  under  the 
provisions  of  Conf.  1.2.  The  proponent 
recognized  this  situation,  and  the 
proposal  to  transfer  the  leopard  from 
appendix  I  to  appendix  II  with  export 


quotes  adopted  by  the  Parties  was 
submitted  under  the  provisions  of 
resolution  Conf.  7.14.  This  appears  to 
represent  an  appropriate  application  of 
this  resolution  although  such  a 
downlisting  can  remain  in  effect  for  only 
two  intervals  between  meetings  of  the 
Conference  of  the  Parties.  However. 
Conf.  7.14  requires,  among  other  things, 
"sufficient  evidence  from  a  well- 
documented  scientiBc  report  on 
population  size  and  geographical  range 
of  the  species  based  on  at  least  a  single 
survey  to  establish  that  the  species 
should  be  included  in  the  appendix  II 
rather  than  appendix  I,  according  to  the 
criteria  of  Conf.  1.1."  Population 
"estimates"  are  provided  in  the 
proposal,  but  this  information  does  not 
appear  to  meet  the  standard  stipulated 
in  the  resolution.  The  Service  will  seek 
additional  information,  but  presently, 
the  Service  supports  continuation  of  the 
export  quotas  system  for  trophies  and 
skins  for  tourists  as  previously  provided 
for  in  resolution  Conf.  T.T. 

(18)  The  Service  believes  that  in  order 
for  the  African  countries  to  maintain 
substantial  populations  of  African 
elephants  the  people  in  those  countries 
must  realize  both  consumptive  and 
nonconsumptive  benefits  from  this 
natural  resource.  The  African  elephant 
was  listed  in  appendix  I,  at  C0P7  for  a 
number  of  reasons  including  to  control 
illegal  trade  in  ivory.  A  resolution  (Conf. 
7.9)  adopted  with  this  listing 
acknowledged  that  some  elephant 
populations  may  not  have  met  the  Berne 
criteria  and  set  up  special  criteria  for 
consideration  of  future  downlisting 
proposals.  The  Service  will  consider 
support  for  downlisting  to  appendix  II  of 
some  of  the  proposed  populations,  in 
accordance  with  the  Conf.  7.9  criteria,  if 
convinced  that  these  populations  are  not 
threatened  with  extinction  and  that 
trade  in  illegal  ivory  will  not  be 
stimulated  to  the  detriment  of  wild 
populations.  Such  assurance  might  be 
achieved  by  allowing  only  trade  in  non- 
ivory  parts  at  this  time.  The  challenges 
to  CITES  is  to  assist  in  the 
establishment  of  a  regulated 
marketplace  for  elephant  products  from 
those  countries  that  have  abundant  and 
well  managed  populations  without 
impacting  populations  in  those  countries 
that  do  not.  This  necessitates  a 
marketing  system  which  demonstrably 
excludes  illegally  taken  ivory.  Several 
Southern  African  countries  are  now 
working  towards  this  end  by  developing 
a  Southern  Africa  Center  for  Ivory 
Marketing  (SACIM).  CITES  should 
supplement  this  effort  by  developing  an 
international  system  for  monitoring  the 
trade  of  ivory  once  it  has  left  the  SACIM 
Trade  Center  for  consumer  countries. 


such  as  allowing  only  one-time  trade 
from  country  of  harvest  to  consumer 
country  with  no  further  trade  permitted 
including  no  trade  in  worked  ivory.  For 
South  Africa,  the  Service  has  received 
the  Panel  of  Experts  report,  and  the 
Service  expects  to  receive  the  Panel  of 
Experts  report  for  the  other  countries  in 
fanuary  1992. 

(19)  If  the  previous  proposal  is 
adopted  this  proposal  becomes 
redundant,  and  presumably  will  be 
withdrawn. 

(20)  The  addition  of  this  species  was 
recommended  by  the  CITES  Significant 
Trade  Working  Group,  in  la'^e  p^trt 
because  of  the  concern  inat  large 
numbers  of  specimens  of  the  subspecies 
listed  in  Appendix  II  were  being  illegally 
traded  as  specimens  of  the  unlisted 
subspecies. 

(21)  Biological  and/or  trade 
information  presented  on  this  taxon 
seems  insufficient  to  meet  the  Berne 
criteria.  However,  the  Service 
recognizes  that  sufficient  information 
may  exist  and/or  become  available  to 
support  the  addition  of  certain  of  these 
species  to  appendix  II.  The  issue  then 
would  be  whether  those  not  meeting 
appendix  II,  article  II,  paragraph  2(a) 
criteria  could  be  practically  and 
effectively  distinguished  from  those 
included  in  Appendix  II  because  of  the 
potential  for  detrimental  trade. 

(22)  All  proposed  amendments  for 
rhmoceros  were  submitted  to  enable 
commercial  trade  in  horns  with  the 
belief  that  properly  controlled  harvest 
(often  involving  removal  of  horns 
without  harm  to  the  animal)  would 
support  conservation  of  the  species.  The 
black  rhinoceros  population  in 
Zimbabwe  continues  to  be  under 
significant  poaching  pressure,  the  white 
rhinoceros  population  in  Zimbabwe  is 
extremely  small  (about  400  animals),  but 
he  white  rhinoceros  population  in  South 
Africa  appears  to  be  relatively  secure. 
Nevertheless,  the  Service  believes  that 
allowing  legal  trade  in  rhinoceros  horn 
will,  because  of  the  extreme  demand  for 
this  part,  impose  sufficient  enforcement 
problems  so  as  to  contribute  to 
additional  illegal  take  of  wild 
rhinoceros. 

(23)  The  Service  has  supported  interim 
downlistings  of  crocodile  species 
provided  conservative  export  quotas 
were  established  based  on  population 
status  information.  Furthermore,  the 
Service  has  supported  downHsting  of 
crocodilians  pursuant  to  ranching 
provisions  when  the  wild  adult  breeding 
population  is  adequately  protected. 
Harvest  of  adult  stock  has  and  can 
again  quickly  result  in  overharvesting. 
However,  the  Service  believes  that 
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South  Africa  has  the  strong  management 
programs  and  enforcement  capabilities 
necessary  to  preserve  the  wild 
populations. 

(24)  The  Service  opposes  this  proposal 
for  the  following  reasons:  (1)  The  1991 
population  assessment  indicates  that 
current  management  by  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
may  have  arrested  the  past  decline  in 
numbers  of  immature  western  Atlantic 
bluefin  tuna;  (2)  ICCAT  has  agreed  to 
accelerate  recovery  of  the  western 
Atlantic  population  by  reducing  quotas 
over  the  next  four  years  and  evaluating 
further  reductions  early  in  1992;  (3) 
ICCAT  has  convened  a  working  group  to 
control  trade  in  western  Atlantic  bluefin 
tuna  by  non-members  and  to  better 
document  trade  among  members  of 
ICCAT.  The  Service  intends  to  re- 
evaluate its  positicH)  if  ICCAT  does  not 
implement  these  measures  or  if  future 
assessments  show  a  need  for  additional 
measures. 

(25)  At  C0P7,  Sudan  requested  a  one- 
time quota  to  dispose  of  5.040  Nile 
crocodile  skins,  furthermore,  Sudan 
reported  that  they  had  instituted  a  ban 
on  hunting  for  3  years,  from  January  1. 
1989,  to  the  end  of  December  1991. 
Sudan  also  agreed  to  inventory  and  tag 
all  skins.  The  present  proposal-notes 
that  an  additional  11.9iB0  skins  have 
been  stockpiled,  of  which  8,000  have 
been  aequately  preserved.  All  were 
reportedly  legally  taken  in  1990.  Sudan 
announces  that  hunting  of  wild 
crocodiles  ended  completely  in  1991. 


and  requests  an  export  quota  for  8,000 
skins. 

Future  Actions 

The  Ser\-ice  has  annoimced  in  the 
December  31, 1991  Federal  Registw  the 
provisional  agenda  for  COPS  and 
resolutions  submitted  by  the  Parties. 
That  Federal  Register  notice  also 
presented  the  Service's  tentative 
negotiating  positions  on  these  agenda 
items  and  resolutions. 

The  Nomenclature  Committee,  in 
conjunction  with  the  Wildlife  Trade 
Monitoring  Unit,  has  been  working  to 
review  and  resolve  numberous 
ambiguities  in  the  Appendices  that 
arose  from  the  listing  of  taxa  at  the 
plenipotentiary  and  first  meetings  of  the 
Conference  of  the  Parties.  Supporting 
documents  were  not  a  matter  of  record 
at  these  meetings  and  either  similar 
names  may  have  had  more  than  one 
interpretation  or  the  scientific  name 
used  may  not  have  been  the  preferred  or 
commonly  accepted  name.  The  Service 
anticipates  that  the  Nomenclature 
Committee  will  be  submitting  a  list  of 
over  50  such  clarifications  to  the  CITES 
Secretariat,  and  that  this  list  should  be 
available  to  the  Service  by  the  end  of 
January  1992.  Presumably  only  about  a 
dozen  of  these  clarifications  will  involve 
more  than  technical  name  changes. 

The  next  regular  meeting  of  the 
Parties  is  scheduled  to  be  held  in  Kyoto. 
Japan  fit)m  March  2-13. 1992.  The 
Service  will  develop  final  negotiating 
positions  and  announce  these  decisions 
prior  to  the  meeting  of  the  Conference  of 


Parties.  These  negotiating  positions  will 
be  hasf^is  upon  the  best  available 
biologuai  and  trade  information,  taking 
into  account  comments  received  in 
response  to  this  notice.  If  further 
informs Mun  is  presented  at  the  meeting 
in  Japan,  the  U.S.  delegation  to  COPS 
will  also  take  it  into  account  in 
determining  whether  the  Service's 
previous  positions  remain  appropriate. 

Public  Meeting 

The  Service  announces  a  public 
meeting  on  January  8. 1992.  at  2  p.m.  in 
room  7000  at  the  Department  of  the 
Interior.  18th  and  C  Streets.  NW.. 
Washington,  DC.  This  meeting  is  being 
held  to  provide  information  about  the 
eighth  meeting  of  the  Conference  of  the 
Parties,  and  to  receive  comments  fit)m 
the  public  on  the  proposed  amendments 
to  the  Appendices,  the  proposed 
resolutions,  and  other  agenda  items. 

This  notice  was  prepared  by  Drs. 
Charles  W.  Dane.  Bruce  MacBryde.  and 
Richard  M.  Mitchell.  Office  of  Scientific 
Authority,  under  the  authority  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.). 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species. 
Exports.  Imports,  Transportation,  and 
Treaties. 

Dated:  December  26, 1991. 
Richard  N.  Smith, 
Deputy  Director. 
(FR  Doc.  92-42  Piled  1-2-62;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  ttM  Secretary 

Privacy  Act  of  1974;  Revision  of  a 
System  of  Records 

AGENCY:  OfHce  of  the  Secretary,  USD  A. 

ACTION:  Notice  of  revision  of  Privacy 
Act  System  of  Records. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture 
(USDA)  proposes  to  revise  the  Privacy 
Act  system  of  records  maintained  by  the 
Food  and  Nutrition  Siervice  (FNS), 
entitled  "Investigations  of  Fraud,  Theft, 
or  Other  Unlawful  Activities  of 
Individuals  Involving  Food  Stamps" 
designated  as  USDA/FNS-5,  and  to 
rename  the  system  "Information  on 
Persons  Disqualified  from  the  Food 
Stamp  Program." 

EFFECTIVE  DATE:  This  notice  will  be 
effective,  without  further  notice,  March 
4, 1992,  unless  modified  by  a  subsequent 
notice  to  incorporate  comments  received 
from  the  public.  Comments  must  be 
received  by  the  contact  person  listed 
below  on  or  before  February  18, 1992  to 
be  assured  of  consideration. 
ADDRESS:  Comments  should  be 
addressed  to:  Abigail  Nichols,  Director, 
Program  Accountability  Division,  room 
907,  3101  Park  Center  Drive,  Alexandria, 
Virginia  22302.  Telephone:  (703)  305- 
2414. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Scordato,  FNS  Privacy  Act 
Officer,  room  308, 3101  Park  Center 
Drive,  Alexandria,  Virginia  22302. 
Telephone:  (703)  305-2234. 

SUPPLEMENTARY  INFORMATION:  FNS 

plans  to  implement  a  USDA-maintained. 
limited-access  Nationwide  data  bank  of 
information  on  individuals  who  have 
been  disqualified  from  participation  in 
the  Food  Stamp  Program.  The  data  base 
will  be  composed  only  of  data  supplied 


by  State  agencies;  no  Federally 
generated  data  will  be  included.  The 
authority  for  compiling  and  maintaining 
such  a  data  base  is  found  in  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  in  which  Congress  specified  that 
States  will  report  information  on 
disqualified  individuals  to  the  Secretary 
of  Agriculture  for  purposes  of  Food 
Stamp  Program  enforcement. 

In  the  mid-1980'8,  FNS  maintained  a 
data  base  of  information  on  disqualified 
recipients  under  the  system  of  records 
USDA/FNS-5,  indicated  above.  Because 
of  technical  problems  which  resulted  in 
unreliable  data  and  because  of  the 
advent  of  the  Computer  Security  Act  of 
1988,  which  mandated  safeguards  not 
inherent  in  the  system,  FNS  suspended 
the  collection  of  information  under  that 
system  in  July  1989.  A  new  data  base, 
and  the  software  associated  with  it. 
called  the  Disqualified  Recipient 
Subsystem  (DRS),  has  been  developed 
and  is  the  successor  to  the  earlier  data 
base.  This  new  data  base  will  constitute 
the  revised  system  of  records. 

The  Food  Stamp  Program  is  a  Federal 
food  assistance  entitlement  program 
administered  by  and  operating  in  all 
fifty  States,  the  District  of  Columbia,  the 
Virgin  Islands,  and  Guam.  Uniform 
nationwide  eligibility  standards  are 
established  by  FNS  and  applied  by  State 
agencies.  Federal  law  also  requires  that 
States  apply  uniform  disqualification 
procedures  when  it  is  discovered  that 
Food  Stamp  Program  recipients  have 
fraudulently  obtained  benefits,  and 
further  specifies  that  disqualifications 
for  second  and  third  violations  be  more 
stringent  than  for  first-time  offenses. 

In  order  to  assist  States  in  assigning 
appropriate  periods  of  disqualification. 
State  agencies  will  provide  to  FNS  on  a 
monthly  basis  information  on  Food 
Stamp  disqualification  cases  within  the 
State.  FNS  will  maintain  this 
information  in  the  Disqualified  Recipient 
Subsystem  and  make  it  available  to  the 
various  State  agencies  administering  the 
Food  Stamp  Program  for  program 
enforcement  purposes. 

The  DRS  data  will  consist  of 
information  identifying  individuals 
disqualified  from  the  Food  Stamp 
Program  and  information  on  present  and 
any  prior  disqualifications. 


Signed  at  Washington.  DC  on  December  %. 
1991. 

Edwaid  Madigan, 
Secretary  of  Agriculture. 


Information  on  Persons  Disqualified^ 
from  the  Food  Stamp  Program,  USDA/ 
FNS-5. 

SCCMMTV  CtAMIFICATION: 

None. 

SYSTEM  LOCATION: 

This  system  of  records  is  under  the 
control  of  the  Deputy  Administrator, 
Food  Stamp  Program,  Food  and 
Nutrition  Siervice,  United  States 
Department  of  Agriculture,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302.  The  data  will  be  maintained  at 
the  Department's  National  Computer 
Center,  Kansas  City,  Missouri  (NCC- 
KC). 

CATEOOmiS  Of  INDIVIDUALS  COVCREO  SV  TMK 
SVSTIM: 

The  system  consists  of  information  on 
•  individuals  who  have  been  disqualified 
from  food  stamp  participation  for 
intentionally  violating  Food  Stamp 
Program  regulations. 

CATEOOIUES  OF  RECORDS  M  TNt  SVSTtM: 

The  system  consists  of  standardized 
records  containing  identifying 
information  (first  name,  middle  initial, 
last  name;  Social  Security  number,  date 
of  birth;  and  sex)  on  individuals 
disqualified  from  the  Food  Stamp 
Program  and  information  identifying  the 
location,  datefs)  and  length(8)  of  any 
disqualification  determined  and 
imposed. 

authormr  for  maintenancs  of  the 
system: 

7  U.S.C.  2011-2031. 

furpose: 

To  facilitate  the  Congressional 
mandate  to  increase  the  severity  of 
disqualifications  from  the  Food  Stamp 
Program  for  repeated  instances  of 
fraudulently  obtaining  Food  Stamp 
Program  benefits  and  to  verify  eligibility 
of  applicants  for  Food  Stamp  Program 
benefits.  * 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEOORIES  OF 
USERS  AND  THE  FUKFOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed,  as  part  of  a  computer 
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matching  program  or  otherwise,  to  State 
agency  personnel  responsible  for 
investigating  or  prosecuting  violations  of 
the  Food  Stamp  Program  regulations, 
and  to  Federal,  State,  and  local  officials 
responsible  for  administration  of  the 
Food  Stamp  Program.  Records  contained 
in  this  system  also  may  be  disclosed  to 
the  General  Accounting  Office  for 
program  audit  purposes. 

POUCIEt  AND  MIACnCES  FOR  STORtNO. 
RCTmCVINO,  ACCCSSINO,  RrrAHNNO,  AND 

oiskwino  of  records  in  tnc  system: 
storage: 

Records  are  maintained  on  the 
Department's  computers  at  the  NCC-KC 
or  on  magnetic  tapes  at  that  facility. 

retrievabiuty:  | 

Records  may  be  indexed  and 
retrieved  by  name  of  the  individual,  by 
Social  Seairity  Number,  by  Federal 
Information  Processing  Standard  (FIPS) 
code,  or  by  a  State  case-file 
identification  number. 


safequarok 

Records  will  be  available  only  to 
identified  State  agency  personnel 
charged  with  Food  Stamp  Program 
enforcement.  Voice  recognition 
technology  may  be  used;  such  a  system 
will  release  information  only  to 
authorized  individuals  calling  from 
authorized  telephone  numbers.  On-line 
access  to  the  NCC-KC  data  base  will  be 
restricted  to  FNS  personnel  charged 
with  system  management.  The  NCC-KC 
is  the  repository  of  numerous 
Department  systems  of  records  and 
Other  sensitive  data  bases.  It  was 
constructed  and  is  maintained  as  a 
highly  secure  facility. 

State  agencies  will  be  provided 
information  from  this  system  of  records 
only  upon  entering  into  a  written 
agreement  with  FNS.  This  agreement 
includes  the  understanding  that  State 
agencies  will  provide  full  security  for 
data  released  to  them  and  will  limit 
access  to  this  data  to  authorized 
personnel  only.  Any  reports  generated 
by  FNS  will  be  for  system  evaluation 
purposes  only  and  will  be  maintained  in 
secured  offices  and  facilities.  , 

iirramoN  AND  msFOSAi: 

Because  the  law  mandates  a  longer 
disqualification  period  if  there  have 
been  any  prior  disqualifications,  FNS 
intends  to  maintain  these  records 
permanently  in  an  electronic  or 
magnetic  tape  mode. 

svsmi  MAiuafM(s)  and  address: 

Director,  Program  Accountability 
Division,  Food  Stamp  Program,  Food 
and  Nutrition  Service,  United  States 


U  Ml 


Department  of  Agriculture,  3101  Park 
Center  Drive,  room  907,  Alexandria, 
Virginia  22302.  Telephone:  (703)  305- 
2414. 

NOTinCATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
the  system  contains  records  pertaining 
to  him,  from  the  System  Manager  listed 
above. 

RECORD  ACCESS  PROCEDURE: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
pertains  to  him  by  submitting  a  written 
request  to  the  Systems  Manger  listed 
above.  The  envelope  and  the  letter 
should  be  marked  "Privacy  Act 
Request." 

A  request  for  information  pertaining 
to  an  individual  should  contain  the 
name,  address,  date  of  birth  and  social 
security  number  of  the  individual,  and 
any  other  information  that  will  assist  iii 
locating  the  record. 

CONTESrma  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager  listed  above,  the 
reasons  for  contesting  it  and  the 
proposed  amendment  to  the  information 
with  supporting  information  to  show 
how  the  record  is  inaccurate. 

RECORD  SOURCE  CATEOORtES: 

Information  in  this  system  is  provided 
by  State  agency  personnel  responsible 
for  investigating  cases  involving 
intentional  violations  of  Food  Stamp 
Program  Regulations. 

[FR  Doc.  92-87  Filed  1-2-82;  8:45  amj 
BlUJNa  CODE  M1O-30-M 


Privacy  Act  of  1974,  Systems  of 
Record* 

agency:  Office  of  the  Secretary,  USDA. 
action:  Notice  of  revision  of  Privacy 
Act  Systems  of  Records. 

summary:  Notice  is  hereby  given  that 
the  United  States  Department  of 
Agriculture  (USDA)  is  (1)  adding  two 
new  systems  of  records  to  support 
Contracting  Officer  and  Real  Property 
Leasing  Ofl^cer  Warrant  Systems;  (2) 
redesignating  and  revising  two  systems 
of  records  on  Debarred  and  Suspended 
Bidders  and  Headquarters  Parking;  and 
(3)  deleting  Secretary's  Controlled 
Correspondence  as  a  Privacy  Act 
system  of  records. 
EFFECTIVE  DATE:  This  notice  will  be 
adopted  without  further  Federal  Register 


publication  on  March  4, 1992  unless 

modified  by  a  subsequent  notice  to 
incorporate  comments  received  from  the 
public.  Comments  must  be  received  at 
the  address  listed  below  on  or  before 
February  18, 1992  to  be  assured  of 
consideration. 

ADDRESS:  Interested  persons  may 
submit  written  comments  to  Marilyn  G. 
Wagner,  Acting  Director,  Office  of 
Operations,  USDA.  room  113-W 
Administration  Building,  Washington. 
DC  20250,  or  deliver  them  to  room  113- 
W,  USDA  Administration  Building, 
Jefferson  Drive  between  12th  and  14th 
Streets,  SW.,  Washington.  DC  between 
8:30  am  and  5  p.m.,  work  days. 
Comments  received  may  also  be. 
inspected  during  these  hours  in  room 
113-W,  Administration  Building. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  the  Debarred  and  Suspended 
Bidders  and  Contracting  Officer 
Warrant  Systems:  Linda  Persons, 
Procurement  Analyst  ((202)  447-7529). 
For  the  Real  Property  Leasing  Officer 
System:  Marsha  Pniitt,  Realty  Specialist 
((202)  447-3338).  For  the  other  Systems: 
Sharon  Roth,  Program  Analyst  ((202) 
447-3820).  Address  mail  for  all  of  the 
above  to  Office  of  Operations,  USDA, 
room  134-W,  Washington,  DC  20250. 

SUPPLEMENTARY  INFORMATION:  USDA  is 

establishing  Contracting  Officer 
Warrant  (USDA/OO-2)  and  Real 
Property  Leasing  Officer  Warrant 
(USDA/OO-3)  systems  of  records. 
These  systems  will  contain  information 
necessary  to  evaluate  training, 
experience,  education,  and  proficiency 
of  employees  recommended  for 
authority  as  procurement  contracting 
officers  or  real  property  leasing  officers. 
USDA  is  also  redesignating  and 
amending  record  systems  on  Debarred, 
Ineligible  and  Suspended  Bidders 
(USDA/O&F  5,  redesignated  as  USDA/ 
OO-l]  and  on  Employee  Parking 
Applications  for  DC  Headquarters 
parking  privileges  (USDA/O&F  6, 
redesignated  as  USDA/OO-4).  The 
changes  reflect  organizational  name 
changes,  clarification  of  routine  users, 
and  editorial  matters.  USDA  is  also 
rescinding  Secretary's  Controlled 
Correspondence  (USDA/0&F-7)  as  a 
Privacy  Act  system  of  records.  'These 
files  are  not  retrievable  by  personal 
identifier  and,  therefore,  do  not 
constitute  a  Privacy  Act  system  of 
records. 

A  Privacy  Act  Systems  Report  relating 
to  each  of  the  two  new  and  two  altered 
system,  required  by  5  U.S.C  552a(r).  was 
sent  to  the  Committee  on  Government 
Operations  of  the  House,  the  Committee 
on  Governmental  Affairs  of  the  Senate, 
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and  of  the  Office  of  Management  and 
Budget,  on  December  30, 1991. 

Signed  at  Washington,  DC.  on  December 
27. 1991. 

Edwaid  Madigan, 
Secretary. 

1.  The  existing  System  of  Records 
USDA/0&F-5,  Debarred,  Ineligible,  and 
Suspended  Bidders,  is  redesignated 
USDA/00-1  and  is  revised  as  follows: 

SYSTEM  NUMBEM: 

USDA/OO-1. 

SYSTEM  name: 

Debarred,  Ineligible  and  Suspended 
Bidders. 

SYSTEM  location:  ^ 

Procurement  DivisioiVi  OfHce  of 
Operations,  USDA,  Washington,  DC 
20250. 

CATCGOMES  or  MOIVIOUALS  COVEIKO  av  TNt 

system: 

Individuals  who,  as  principals  or 
responsible  employees  of  companies 
contracting  with  USDA  or  other  Federal 
agencies,  have  committed  or  are 
suspected  of  having  committed,  illegal 
or  irresponsible  acts  in  connection  with 
the  performance  of  those  contacts. 

CATEQOmBS  OP  RECONOS  M  THE  SYSTEM: 

Contract  files  on  companies  and  their 
principal  owners,  officers  or  responsible 
employees,  containing  material  relating 
to  performance  of  individuals  and  their 
companies  under  government  contracts. 

AUTHOmrv  PON  MAINTENANCE  OF  THE 


5  U.S.C  301. 

PURPOSE(S): 

Used  in  USDA  to  determine  if  a 
debarment  or  suspension  action  is 
appropriate  to  preclude  individuals  from 
contracting  with  the  Federal 
government. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN 
THE  SYSTEM,  MCLUOWa  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

1.  To  Federal  Contracting  Offlcers  in 
connection  with  the  Federal 
procurement  process; 

2.  To  Members  of  Congress  to  respond 
to  inquiries  made  on  behalf  of  individual 
constituents  that  are  record  subjects; 

3.  In  response  to  a  request  for 
discovery  or  for  the  appearance  of  a 
witness,  to  the  extent  that  what  is 
disclosed  is  relevant  to  the  subject 
matter  involved  in  a  pending  judicial  or 
administrative  proceeding; 

4.  In  a  proceeding  before  a  court  or 
adjudicative  body  to  the  extent  that  they 


ere  relevant  and  necessary  to  the 
proceeding; 

5.  In  the  event  that  material  in  this 
system  indicates  a  violation  of  law. 
whether  civil  or  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute,  or  by  regulation,  rule  or  order 
issued  pursuant  thereto,  the  relevant 
records  may  be  disclosed  to  the 
appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

POtlCIES  FOR  STORWia,  REIWElflWO, 
ACCESStNO,  RETANMNO,  AND  OISPOSINO  OP 
RECORDS  m  THK  SYSTEM: 

STORAOE: 

Records  are  maintained  in  file  folders 
at  the  address  above. 

RETRIBVABaiTV: 

Information  can  be  retrieved  by  name 
of  an  individual  or  the  name  of  the  Turn  .- 
with  which  that  person  was  associated. 

SAFEOUAROS: 

Records  are  kept  in  locked  rooms  in 
metal  filing  cabinets  with  access  limited 
to  those  requiring  the  information  for 
official  purposes. 

RETENTION  ANO  OISPOSAU 

Records  are  sent  to  Federal  Records 
Centers  about  3  years  after  the  close  of 
a  case  and  are  destroyed  about  2  years 
thereafter. 

SYSTEM  MANAaBl(S)  ANO  ADDRESS: 

Director,  OfRce  of  Operations,  USDA, 
Washington,  DC  20250. 

NOTIFICATION  PROCEDURE: 

Persons  may  request  information  on 
this  system  of  records,  or  information  as 
to  whether  the  system  contains  records 
pertaining  to  them  from  the  Chief, 
Procurement  Division,  Office  of 
Operations,  USDA,  Washington,  DC 
20250.  Telephone  (202)  447-3037.  A 
request  for  information  pertaining  to  an 
individual  should  contain:  Name, 
address,  company  name,  date  of 
debarment,  ineligibility  or  suspension, 
or  date  of  last  correspondence  with  the 
agency. 

RECORD  ACCESS  PROCEDURE: 

Persons  may  obtain  information  on 
procedures  to  gain  access  to  system 
records  pertaining  to  them  by  submitting 
a  written  request  to  the  Director,  Office 
of  Operations. 

CONTESTINQ  RECORD  PROCEDURES: 

Persons  may  obtain  information  on 
procedures  to  contest  system  records 


pertaining  to  them  by  submitting  a 
written  request  to  the  Director,  Office  of 
Operations. 

RECORD  SOURCE  CATEOORNES: 

Information  in  this  system  comes 
primarily  from  agency  employees,  other 
Federal  agencies,  law  enforcement 
officials  or  judicial  officers. 

2.  A  new  system  of  records  USDA/ 
00-2  is  added  as  follows: 


USDA/OO-2. 


Contracting  Officer  Warrant  System. 

SYSTtM  LOCATION: 

See  appendix. 

CATSeORIEI  OP  ■■NVaMALS  OOVERB  BY  TNB 


Department  of  Agriculture  employees 
who  have  been  delegated  procurement 
authority  under  the  Warrant  System. 


CATtOORIESOP 

Employee  name,  identification 
number,  present  employment,  previous 
employment,  educatioa  experience, 
specialized  training,  series  and  grade, 
and  level  of  warrant  issued. 

AUTHORrrV  PON  MAMTCHANCS  OP  THS 


5  U.S.C  301. 

PURPOSE(S): 

Used  by  Heads  of  Contracting 
Activities  or  designees  for  evaluation 
purposes  when  delegating  procurement 
authority.  Data  from  the  system 
provides  program  management 
information  needed  for  planning, 
training,  budgeting,  and  recruiting. 


THE  SYSTEM,  WCUIOWe  CA' 

I  THE  PURPOSE  OF  SUCH  uses: 


OP 


Data  from  the  system  may  be 
disclosed: 

1.  To  Federal  agencies  in  cases  where 
concurrence  of  those  agencies  is 
necessary  prior  to  designating  a  person 
as  contracting  officer  for  a  specific 
procurement  or  class  of  procurement; 

2.  To  Federal  Contracting  Officers  in 
connection  with  the  Federal 
procurement  process; 

3.  To  Members  of  Congress  to  respond 
to  inquiries  made  on  behalf  of  individual 
constituents  that  are  record  subjects: 

4.  In  response  to  a  request  for 
discovery  or  for  the  appearance  of  a 
witness,  tothe  extent  that  what  is    . 
disclosed  is  relevant  to  the  subject 
matter  involved  in  a  pending  judicial  or 
administrative  proceeding: 
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5.  In  a  proceeding  before  a  court  of 
adjudicative  body  to  the  extent  that  they 
are  relevant  and  necessary  to  the 
proceeding: 

6.  In  the  event  that  material  in  this 
system  indicates  a  violation  of  law, 
whether  civil  or  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute,  or  by  regulation,  rule  or  order 
issued  pursuant  thereto,  the  relevant 
records  may  be  disclosed  to  the 
appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto.  I 

POLICIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVINQ,  ACCESSMtQ,  RETAINIIM},  AND 
DISPOSINO  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE:  I 

Paper  forms,  originals  or  copies, 
preprinted  or  handwritten  forms,  and/or 
computer  storage. 

RETRIEVABIUTV: 

Information  can  be  retrieved  by  name, 
identification  number,  office  location. 

I       -    ' 

SAFEGUARDS: 

Records  are  maintained  in  standard 
filing  equipment  and  computers.  Access 
to  the  file  is  restricted  to  persons  having 
a  need  to  know  the  information  in  the 
course  of  their  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  3  years 
after  cancellation  of  the  delegation  and 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Operations,  USDA, 
Washington,  DC  20250. 


NOTIFICATION  PROCEDURE: 

Covered  employees  may  request 
information  on  this  system  and 
information  on  records  relating  to  them 
from  the  Chief,  Procurement  Division, 
Office  of  Operations,  USDA, 
Washington,  DC  20250.  Telephone  (202) 
447-3037. 

CONTESTING  RECORD  PROCEDURES: 

Persons  may  obtain  information  on 
procedures  to  contest  system  records 
pertaining  to  them  by  submitting  a 
written  request  to  the  Director,  Office  of 
Operations. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
primarily  from  agency  employees. 


UMI 


appendix:  ADDRESSES  AT  WHICH  RECORDS  IN 
SYSTEM  USDA/Oa-2  MAY  BE  MAINTAINED 
(SPECinC  STREET  ADDRESSES  AND  ZIP  CODES 
MAY  BE  FOUND  IN  THE  TELEPHONE  DIRECTORS 
FOR  EACH  COMMUNITY  UNDER  THE 
CLASSIFICATION  U.S.  GOVERNMENT, 
DEPARTMENT  OF  AGRICULTURE). 

Agricultural  Marketing  Service: 
Poultry  Division;  Livestock,  Meat,  Grain 
and  Seed  Division;  Fruit  and  Vegetable 
Division,  Washington,  DC  20250. 

Agricultural  Research  Service: 
Facilities  Construction  Management 
Division,  Hyattsville,  MD  20782; 
Contracting  and  Assistance  Division, 
Beltsville,  MD  20705;  Beltsville  Area 
Office,  Beltsville,  MD  20705;  Central 
Plains  Area  Office,  Ames,  lA:  Mid-South 
Area  Office.  Stoneville,  MS;  Midwest 
Area  Office,  Peoria.  IL;  Mountain  States 
Area  Office,  Ft.  Collins,  CO;  North 
Atlantic  Area  Office,  Philadelphia.  PA; 
Northern  States  Area  Office. 
Minneapolis,  MN;  Northwest  Area 
Office,  Portland,  OR;  Pacific  Basin  Area 
Office,  Albany,  CA;  South  Atlantic  Area 
Office,  Athens,  GA;  Southern  Plains 
Area  Office.  College  Station.  TX. 

Agricultural  Stabilization  and 
Conservation  Service:  Management 
Services  Division,  Washington,  DC; 
Kansas  City  Management  Office. 
Kansas  City.  MO;  Aerial  Photography 
Field  Office.  Salt  Lake  City.  UT;  Kansas 
City  Commodity  Office.  Kansas  City. 
MO. 

Animal  and  Plant  Health  Inspection 
Service:  Administrative  Services 
Division;  Washington,  D.C.;  Procurement 
and  Engineering  Branch,  Hyattsville, 
MD;  Field  Servicing  Office,  Minneapolis, 
MN. 

Economics  Management  Staff: 
Administrative  Services  Division, 
Washington,  DC. 

Extension  Service:  Cooperative 
Management  Staff,  Washington,  DC. 

Farmers  Home  Administration: 
Administrative  Services  Division, 
Washington,  D.C.  20250;  Administrative 
Support  Division,  St.  Louis.  MO. 

Federal  Crop  Insurance  Corporation: 
Management  Support  Division. 
Washington,  DC  20250. 

Food  and  Nutrition  Service: 
Administrative  Services  Division, 
Alexandria,  VA;  Mid-Atlantic  Division, 
Robbinsville.  NW;  Southeast  Region, 
Atlanta.  GA;  Minneapolis  Computer 
Support  Center,  Minneapolis,  MN;  Mid- 
West  Region,  Chicago.  IL;  Southwest 
Region.  Dallas.  TX;  Western  Region.  San 
Francisco,  CA;  New  England  Region, 
Burlington,  MA;  Mountain  Plains  Region. 
Denver.  CO. 

Food  Safety  and  Inspection  Service: 
Administrative  Services  Division, 
Washington.  D.C;  Administrative 
Services  Division,  Minneapolis,  MN. 


Foreign  Agricultural  Service: 
Management  Services  Division, 
Washington,  DC. 

Forest  Service:  Administrative 
Services  Division,  Washington,  DC; 
Geometronics  Service  Center,  Salt  Lake 
City,  UT;  Boise  Interagency  Fire  Center, 
Boise  ID;  Alaska  Region,  luneau,  AK; 
Tongass  NF  Chatham  Area,  Sitka,  AK; 
Tongass  NF  Stikine  Area,  Petersburg, 
AK;  Tongass  NF  Ketchikan  Area, 
Ketchikan,  AK;  Chugach  NF,  Anchorage, 
AK;  Pacific  Northwest  Region,  Portland.' 
OR;  Deschutes  NF,  Bend,  OR;  Fremont 
NF,  Lakeview.  OR;  Malheur  NF,  John 
Day,  OR;  Mt.  Hood  NF.  Gresham.  OR; 
Ochoco  NF.  Prineville,  OR;  Rogue  River 
NF,  Medford.  OR;  Siskiyou  NF.  Grants 
Pass.  OR;  Siuslaw  NF,  Corvallis.  OR; 
Umatilla  NF,  Pendleton,  OR;  Umpqua 
NF,  Roseburg,  OR;  Wallowa-Whitman 
NF.  Baker,  OR;  Willamette  NF,  Eugene, 
OR;  Winema  NF.  Klamath  Falls.  OR; 
Okanogan  NF,  Okanogan.  WA; 
Wenatchee  NF.  Wenatachee,  WA; 
Olympic  NF,  Olympia,  WA;  Gifford 
Pinchot  NF,  Vancouver,  WA;  Mt.  Baker- 
Snoqualmie  NF.  Seattle.  WA;  Colville 
NF.  Colville.  WA;  Pacific  Southwest 
Region,  San  Francisco,  CA;  Angeles  NF. 
Arcadia.  CA;  Cleveland  NF.  San  Diego, 
CA:  Eldorado  NF.  Placerville.  CA:  Inyo 
NF.  Bishop.  CA:  Klamath  NF.  Yreka.  CA; 
Lassen  NF.  Susanville.  CA;  Lost  Padres 
NF,  Goleta,  CA;  Mendocino  NF,  Willo, 
CA;  Modoc  NF,  Alturas.  CA;  Plumas  NF. 
Quincy.  CA;  San  Bernardino  NF.  San 
Bernardino.  CA;  Sequoia  NF.  Porterville. 
CA;  Shasta-Trinity  NF.  Redding.  CA; 
Sierra  NF.  Fresno.  CA;  Six  Rivers  NF. 
Eureka.  CA;  Stanislaus  NF.  Sonora.  CA; 
Tahoe  NF.  Nevada  City.  CA;  Northern 
Region.  Missoula.  MT;  Clearwater  NF. 
Orofino,  ID;  Idaho  Panhandle  NF.  Coeur 
d'Alene.  ID;  Nezperce  NF.  Grangeville. 
ID;  Bitteroot  NF,  Hamilton,  MT; 
Beaverhead  NF.  Dillion.  MT;  Custer  NF. 
Billings,  MT;  Deeriodge  NF,  Butte,  MT; 
Flathead  NF.  Kalispell.  MT:  Gallatin  NF. 
Bozeman.  MT;  Helena  NF.  Helena.  MT; 
Kootenai  NF.  Libby.  MT;  Lewis  and 
Clark  NF,  Great  Falls,  MT;  Lolo  NF,  Fort 
Missoula,  MT;  Intermountain  Region, 
Ogden,  UT;  Boise  NF.  Boise,  ID;  Caribou 
NF,  Pocatello.  ID;  Challis  NF.  Challis.  ID; 
Payette  NF.  McCall.  ID;  Salmon  NF. 
Salmon.  ID:  Sawtooth  NF.  Twin  Falls. 
ID;  Targhee  NF.  St.  Anthony,  ID; 
Humbolt  NF.  Elko.  NF;  Toiyabe  NF. 
Sparks,  NV;  Ashley  NF.  Vernal.  UT: 
Dixie  NF.  Cedar  City.  UT:  Fishlake  NF. 
Richfield,  UT:  Manti-LaSal  NF,  Price, 
UT:  Uinta  NF,  Provo,  UT;  Wasatch  NF, 
Salt  Lake  City,  UT;  Bridger-Teton  NF, 
Jackson.  WY;  Southwestern  Region. 
Albuquerque.  NM;  Apache-Sitgreaves 
NF,  Springeville,  AZ;  Coconino  NF, 
Flagstaff.  AZ;  Coronado  NF.  Tucson, 
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AZ:  Kaibab  NF,  Williams.  AZ:  Prescott 
NF,  Prescott.  AZ;  Tonto  NF.  Phoenix, 
AZ:  Carson  NF.  Taos,  NM;  Cibola  NF, 
Albuquerque,  NM;  Gila  NF.  Silver  City, 
NM;  Lincoln  NF,  Alamagordo,  NM; 
Santa  Fe  NF,  Sante  Fe,  NM;  Rocky 
Mountain  Region,  Lakewood.  CO;  Grand 
Mesa,  Uncompahgre  and  Gunnison 
National  Forests,  Delta,  CO;  Rio  Grande 
NF.  Monte  Vista.  CO;  Arapaho- 
Roosevelt  NF,  Fort  Collins,  CO;  Routt 
NF,  Steamboat  Springs,  CO;  Pike-San 
Isabel  NF,  Pueblo,  CO;  San  Juan  NF, 
Durango,  CO;  White  River  NF, 
Glenwood  Springs,  CO;  Nebraska  NF, 
Chadron,  NE;  Black  Hills  NF,  Custer,  SD: 
Bighorn  NF,  Sheridan,  WY;  Medicine 
Bow  NF,  Laramie,  WY;  Shoshone  NF, 
Cody,  WY;  Eastern  Regions,  Milwaukee, 
WI;  Shawnee  NF,  Harrisburg,  IL; 
Wayne-Hoosier  NF,  Bedford,  IN; 
Hiawatha  NF,  Escanaba,  MI;  Huron- 
Manistee  NF,  Cadillac  MI;  Ottawa  NF, 
Ironwood,  MI;  Superior  NF,  Duluth,  MN; 
Chippewa  NF,  Cass  Lake,  MN;  Mark 
Twain  NF,  RoUa,  MO;  White  Mountain 
NF,  Laconia,  NH;  Allegheny  NF, 
Warren,  PA;  Green  Mountain  NF, 
Ruthland,  VT;  Monongahela  NF,  Elkins, 
WV;  Chequamegon  NF,  Park  Falls,  WI; 
Nicolet  NF,  Rhinelander.  WI;  Southern 
Region,  Atlanta,  GA;  Ouachita  NF,  Hot 
Springs,  AK;  National  Forests  in 
Alabama,  Montgomery,  AL;  Ozark  and 
St.  Francis  National  Forests, 
Russellville,  AK;  National  Forests  in 
Florida,  Tallahassee,  FL;  Chattahoochee 
and  Ocone  National  Forests; 
Gainesville,  GA;  Daniel  Boone  NF, 
Winchester,  KY;  Kisatchie  NF,  Pineville, 
LA;  National  Forests  in  Mississippi, 
Jackson,  MS;  National  Forests  in  North 
Carolina,  Asheville,  NC:  Francis  Marion 
and  Sumter  National  Forests,  Columbia, 
SC;  Cherokee  NF,  Cleveland,  TN; 
National  Forests  in  Texas,  Lufkin,  TX; 
George  Washington  NF,  Harrisonburg. 
VA;  Jefferson  NF,  Roanoke,  VA; 
Caribbean  NF,  Rio  Piedras,  PR;  North 
Central  Forest  and  Range  Experiment 
Station,  St.  Paul,  MN;  Northeastern 
Forest  Experiment  Station,  Broomail, 
PA;  Rocky  Mountain  Forest  Experiment 
Station,  Fort  Collins,  CO;  Southeastern 
Forest  Experiment  Station,  Asheville, 
NC;  Southern  Forest  Experiment  Station, 
New  Orleans,  LA;  Forest  Products 
Laboratory,  Madison,  WI. 

Office  ofFinpnce  and  Management, 
National  Finance  Center  New  Orleans, 
LA  70160. 

Office  of  Information  Resources 
Management:  Ft.  Collins  Computer 
Center,  Ft.  Collins,  CO  80524. 

Office  of  Inspector  General: 
Contracting  and  Procurement  Branch, 
Resources  Management  Division, 
Washington,  DC  20250. 


Office  of  International  Cooperation 
and  Development  Management  Services 
Branch,  Washington,  DC  20250. 

Office  of  Operations:  Procurement 
Division,  Washington,  DC  20250. 

Rural  Electrification  Administration: 
Administrative  Services  Division, 
Washington.  DC  20250. 

So/7  Conservation  Service:  National 
OfHce  Administrative  Staff, 
Washington,  DC  20250;  and  State 
Administrative  Offices  in  Auburn,  AL; 
Anchorage,  AK;  Phoenix,  AZ;  Little 
Rock,  AK;  Davis,  CA;  San  Juan,  PR; 
Denver,  CO;  Storrs,  CT;  Dover,  DE; 
Gainesville,  FL;  Athens,  GA;  Honolulu, 
HI;  Boise,  ID;  Champaign,  IL; 
Indianapolis,  IN;  Des  Moines,  lA;  Salina, 
KS;  Lexington,  KY;  Alexandria,  LA; 
Orono,  ME;  College  Park,  MD;  Amherst, 
MA;  East  Lansing,  MI;  St.  Paul,  MN; 
Jackson,  MS;  Columbia,  MO;  Bozeman, 
MT;  Lincoln.  NE;  Reno,  NV;  Durham, 
NH;  Somerset,  NJ;  Albuquerque,  NM; 
Syracuse,  NY;  Raleigh,  NC;  Bismarck, 
ND;  Columbus,  OH;  Stillwater.  OK; 
Portland,  OR;  Harrisburg,  PA;  West 
Warwick,  RI;  Columbia,  SC;  Huron,  SD; 
Nashville,  TN;  Temple,  TX;  Salt  Lake 
City,  UT;  Winooski,  VT;  Richmond,  VA; 
Spokane,  WA;  Morgantown,  WV; 
Madison,  WI;  Casper,  WY;  and 
Administrative  Ofificers  at  Technical 
Service  Centers  in  Lincoln,  NB;  Portland, 
OR;  Chester,  PA;  and  Fort  Worth,  TX. 

3.  A  new  system  USDA/OO-3  is 
added,  as  follows: 

System  Number 
USDA/OO-3. 

System  Name: 

Real  Property  Leasing  Officer 
Warrant  System 

System  Location: 
See  appendix. 

Categories  of  individuals  covered  by  the 
system: 

USDA  employees  who  have  been 
delegated  real  property  leasing  authority 
under  the  Warrant  System. 

Categories  of  records  in  the  system: 
Employee  name,  identiHcation 
number,  present  employment,  previous 
employment,  education,  experience, 
specialized  training,  series  and  grade, 
and  level  of  warrant  issued. 

A  uthority  for  maintenance  of  the  system: 
U.S.C.  301. 

PUIIP08E(S): 

Used  by  Heads  of  the  Real  Property 
Leasing  Activity  or  designees  for 
evaluation  purposes  prior  to  delegating 
real  property  leasing  authority.  Data 
from  the  system  provides  program 


management  infonnation  needed  for 
planning,  training,  budgeting,  and 
recruiting. 

Routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users  and  the 
purpose  of  such  uses: 

Records  contained  in  this  system  may 
be  disclosed: 

1.  To  Members  of  Congress  to  respond 
to  inquiries  made  on  behalf  of  individual 
constitutents  who  are  record  subjects; 

2.  In  response  to  a  request  for 
discovery  or  for  the  appearance  of  a 
witness,  to  the  extent  that  what  is 
disclosed  is  relevant  to  the  subject 
matter  involved  in  a  pending  judicial  or 
administrative  proceeding; 

3.  In  a  proceeding  before  a  court  or 
adjudicative  body  to  the  extent  that  they 
are  relevant  and  necessary  to  the 
proceeding; 

4.  In  the  event  that  material  in  this 
system  indicates  a  violation  of  law, 
whether  civil  or  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute,  or  by  regulation,  rule  or  order 
issued  pursuant  thereto,  the  relevant 
records  may  be  disclosed  to  the 
appropriate  agency,  whether  Federal. 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

Policies  and  practices  for  storing,  retrieving, 
accessing,  retraining,  and  disposing  of 
records  in  the  system: 

Storage: 

Paper  form,  originals  or  copies, 
preprinted  or  handwritten  forms,  and/or 
computer  storage. 

RETRIEVABIUTV: 

Information  can  be  retrieved  by  name, 
identification  number,  office  location. 

SAFEGUAROS: 

Records  are  maintained  in  standard 
filing  equipment  and  computers.  Access 
to  the  file  is  restricted  to  persons  having 
a  need  to  know  the  information  in  the 
course  of  their  duties. 

RETENTION  ANO  DtSPOSAl: 

Records  are  maintained  for  7  years 
after  cancellation  of  the  delegation  and 
then  destroyed. 

SYSTEM  MANAQER(S)  AND  AOORESS: 

Director,  Office  of  Operations,  USDA, 
Washington,  DC  20250. 

NOTIFICATION  MOCCDUHE: 

Covered  employees  may  request 
information  on  this  system  and 
information  on  records  relating  to  them 
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from  the  Chief.  Real  Property 
Management  Division,  Office  of 
Operations.  USDA.  Washington.  DC 
20250  Telephone  (202)  447-5225.      I 

COMTESTINO  HECORO  PROCEDURES: 

Persons  may  obtain  information  on 
procedures  to  contest  system  records 
pertaining  to  them  by  submitting  a 
written  request  to  the  Director,  Office  of 
Operations. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
primarily  from  agency  employees, 

appendix:  addresses  at  which  records  in 
svstem  usoa/oo-3  may  be  maintained 

(specific  STREET  ADDRESSES- AND  ZIP  CODES 
MAY  BE  POUND  IN  THE  TELEPHONE  DIRECTORY 
FOR  EACH  COMMUNITV,  UNDER  THE 
CLASSIFICATION  U.S.  GOVERNMENT, 
DEPARTMENT  OF  AGRICULTURE). 

Agricultural  Marketing  Service: 
Administrative  Services,  Washington, 
DC  20250. 

Agricultural  Research  Service: 
Facilities  Construction  Managemenlt 
Division,  Hyattsville.  MD  20782;      I 
Contracting  and  Assistance  Divisiim, 
Beltsville,  MD  20705;  Beltsville  Area 
Office.  Beltsville,  MD  20705;  Central 
Plains  Area  Office,  Ames,  lA;  Mid-South 
Area  Office,  Stoneville.  MS;  Midwest 
Area  Office,  Peoria,  IL;  Mountain  States 
Area  Office,  Ft.  Collins,  CO;  North 
Atlantic  Area  Office,  Philadelphia,  PA; 
Northern  States  Area  Office, 
Minneapolis,  MN;  Northwest  Area 
Office,  Portland,  OR;  Pacific  Basin  Area 
Office.  Albany,  CA;  South  Atlantic  Area 
Office,  Athens,  GA;  Southern  Plains 
Area  Office.  College  Station,  TX. 

Agricultural  Stabilization  and    i 
Conservation  Service:  Management 
Services  Division,  Washington,  DC; 
Kansas  City  Management  Office, 
Kansas  City,  MO;  Aerial  Photography 
Field  Office,  Salt  Lake  City.  UT;  Kansas 
City  Commodity  Office.  Kansas  City, 
MO. 

Animal  and  Plant  Health  Inspection 
Service:  Administrative  Services 
Division.  Washington.  DC;  Procurement 
and  Engineering  Branch,  Hyattsville, 
MD:  Field  Servicing  Office,  Minneapolis. 
MN. 

Economics  Management  Staff: 
Administrative  Services  Division, 
Washington,  DC. 

Extension  Service:  Cooperative 
Management  Staff,  Washington,  DC. 

Farmers  Home  Administration: 
Administrative  Services  Division. 
Washington,  DC  20250;  Administrative 
Support  Division,  St.  Louis.  MO. 

Federal  Crop  Insurance  Corporation: 
Management  Support  Division. 
Washington,  DC  20250. 
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Food  and  Nutrition  Service: 
•Administrative  Services  Division, 
Alexandria.  VA;  Mid-Atlantic  Division, 
Robbinsville,  NW;  Southeast  Region, 
Atlanta,  GA;  Minneapolis  Computer 
Support  Center,  Minneapolis,  MN;  Mid- 
West  Region,  Chicago,  IL;  Southwest 
Region,  Dallas,  TX;  Western  Region,  San 
Francisco,  CA;  New  England  Region, 
Burlington.  MA;  Mountain  Plains  Region, 
Denver,  CO. 

Food  Safety  and  Inspection  Service: 
Administrative  Services  Division. 
Washington.  DC;  Administrative 
Services  Division.  Minneapolis.  MN. 

Foreign  Agricultural  Service: 
Management  Services  Division. 
Washington.  DC.  ^  ^ 

Forest  Sen-ice:  Administralive 
Services  Division,  Washington,  DC; 
Geometronics  Service  Center,  Salt  Lake 
City,  UT;  Boise  Interagency  Fire  Center, 
Boise,  ID;  Alaska  Region,  Juneau,  AK; 
Tongass  NF  Chatham  Area,  Sitka,  AK; 
Tongass  NF  Stikine  Area,  Petersburg, 
AK;  Tongass  NF  Ketchikan  Area, 
Ketchikan,  AK;  Chugach  NF,  Anchorage, 
AK;  Pacific  Northwest  Region,  Portland, 
OR;  Deschutes  NF,  Bend.  OR;  Fremont 
NF,  Lakeview.  OR;  Malheur  NF,  John 
Day,  OR;  Mt.  Hood  NF,  Gresham.  OR; 
Ochoco  NF.  Prineville.  OR;  Rogue  River 
NF,  Medford,  OR;  Siskiyou  NF,  Grants 
Pass,  OR;  Siuslaw  NF,  Corvallis.  OR; 
Umatilla  NF,  Pendleton.  OR;  Umpqua 
NF,  Roseburg,  OR;  Wallowa-Whitman 
NF,  Baker,  OR;  Willamette  NF,  Eugene, 
OR;  Winema  NF,  Klamath  Falls,  OR; 
Okanogan  NF,  Okanogan,  WA; 
Wenatchee  NF.  Wenatchee,  WA; 
Olympic  NF.  Olympia.  WA;  Gifford 
Pinchot  NF.  Vancouver.  WA;  Mt.  Baker- 
Snoqualmie  NF,  Seattle,  WA:  Colville 
NF,  Colville,  WA;  Pacific  Southwest 
Region,  San  Francisco,  CA;  Angeles  NF, 
Arcadia,  CA;  Cleveland  NF,  San  Diego, 
CA;  Eldorado  NF.  Placerville,  CA;  Inyo 
NF,  Bishop,  CA:  Klamath  NF.  Yreka.  CA; 
Lassen  NF.  Susanville.  CA;  Lost  Padres 
NF,  Goleta,  CA;  Mendocino  NF,  Willow, 
CA;  Modoc  NF.  Alturas,  CA;  Plumas  NF, 
Quincy,  CA;  San  Bernardino  NF,  San 
Bernardino,  CA;  Sequoia  NF,  Porterville, 
CA;  Shasta-Trinity  NF,  Redding,  CA: 
Sierra  NF,  Fresno,  CA;  Six  Rivers  NF, 
Eureka,  CA;  Stanislaus  NF,  Sonora,  CA; 
Tahoe  NF,  Neveda  City,  CA;  Northern 
Region,  Missoula,  MT;  Clearwater  NF. 
Orofino.  ID;  Idaho  Panhandle  NF.  Coeur 
d'  Alene,  ID;  Nezperce  NF.  Grangeville. 
ID;  Bitteroot  NF,  Hamilton,  MT; 
Beaverhead  NF,  Dillon,  MT;  Custer  NF, 
Billings,  MT;  Deerlodge  NF,  Butte.  MT; 
Flathead  NF,  Kalispell,  MT;  Gallatin  NF, 
Bozeman,  MT;  Helena  NF,  Helena.  MT 
Kootenai  NF.  Libby,  MT;  Lewis  and 
Clark  NF,  Great  Falls,  MT;  Lolo  NF,  Fort 
Missoula,  MT;  Intermountain  Region, 
Ogden,  UT;  Boise  NF,  Boise,  ID;  Caribou 


NF.  Pocatello.  ID;  Challis  NF.  Challis.  ID; 
Payette  NF.  McCall.  ID;  Salmon  NF. 
Salmon.  ID;  Sawtooth  NF.  Twin  Falls. 
ID;  Targhee  NF.  St.  Anthony,  ID; 
Humbolt  NF,  Elko.  NF;  Toiyabe  NF, 
Sparks.  NV:  Ashley  NF.  Vernal.  UT; 
Dixie  NF.  Cedar  City.  UT;  Fishlake  NF. 
Richfield.  UT;  Manti-USal  NF.  Price. 
UT;  Uinta  NF,  Provo,  UT;  Wasatch  NF. 
Salt  Lake  City,  UT:  Bridger-Teton  NF, 
Jackson,  WY;  Southwestern  Region. 
Albuquerque.  NM;  Apache-Sitgreaves 
NF.  Springerville,  AZ;  Coconino  NF, 
Flagstaff.  AZ;  Coronado  NF.  Tucson, 
AZ;  Kaibab  NF.  Williams.  AZ;  Prescott 
NF.  Prescott.  AZ;  Tonto  NF,  Phoenix. 
AZ;  Carson  NF.  Taos.  NM;  Cibola  NF. 
Albuquerque.  NM;  Gila  NF.  Silver  City. 
MN;  Lincoln  NF.  Alamagordo,  NM; 
Santa  Fe  NF,  Santa  Fe,  NM;  Rocky 
Mountain  Region,  Lakewood,  CO;  Grand 
Mesa.  Uncompahgre  and  Gunnison 
National  Forests,  Delta.  CO;  Rio  Grande 
NF.  Monte  Vista.  CO;  Arapaho- 
Roosevelt  NF.  Fort  Collins,  CO;  Routt 
NF.  Steamboat  Springs.  CO:  Pike-San 
Isabel  NF.  Pueblo,  CO;  San  Juan  NF, 
Durango,  CO;  White  River  NF. 
Glenwood  Springs,  CO;  Nebraska  NF. 
Chadron.  NE;  Black  Hills  NF;  Custer.  SO; 
Bighorn  NF,  Sheridan,  WY;  Medicine 
Bow  NF,  Laramie,  WY;  Shoshone  NF, 
Cody,  WY;  Eastern  Region,  Milwaukee. 
WI;  Shawnee  NF.  Harrisburg.  IL;    >- 
Wayne-Hoosier  NF.  Bedford.  IN; 
Hiawatha  NF,  Escanaba,  MI;  Huron- 
Manistee  NF,  Cadillac.  MI;  Ottawa  NF, 
Ironwood.  MI;  Superior  NF.  Duluth.  MN; 
Chippewa  NF.  Cass  Lake.  MN;  Mark 
Twain  NF.  Rolla.  MO;  White  Mountain 
NF.  Laconia,  NH;  Allegheny  NF, 
Warren,  PA;  Green  Mountain  NF. 
Rutland.  VT;  Monogahela  NF.  Elkins. 
WV;  Chequamegon  NF.  Park  Falls.  WI; 
Nicolet  NF,  Rhinelander,  WI;  Southern 
Region,  Atlanta,  GA;  Ouachita  NF,  Hot 
Springs,  AK;  National  Forests  in 
Alabama,  Montgomery,  AL;  Ozark  and 
St,  Francis  National  Forests, 
Russellville,  AK;  National  Forests  in 
Florida,  Tallahassee,  FL;  Chattahoochee 
and  Oconee  National  Forests, 
Gainesville,  GA;  Daniel  Boone  NF, 
Winchester,-KY;  Kisatchie  NF,  Pineville, 
LA;  National  Forests  in  Mississippi. 
Jackson.  MS;  National  Forests  in  North 
Carolina,  Asheville,  NC;  Francis  Marion 
and  Sumter  National  Forests,  Columbia, 
SC;  Cherokee  NF.  Cleveland.  TN; 
National  Forests  in  Texas,  Lufkin.  TX: 
George  Washington  NF,  Harrisonburg. 
VA;  Jefferson  NF,  Roanoke,  VA; 
Caribbean  NF,  Rio  Piedras,  PR;  North 
Central  Forest  and  Range  Experiment 
Station,  St.  Paul,  MN;  Northeastern 
Forest  Experiment  Station,  Broomall, 
PA;  Rocky  Mountain  Forest  Experiment 
Station,  Fort  Collins.  CO;  Southeastern 
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Forest  Experiment  Station,  Ashevilie, 
NC;  Southern  Forest  Experiment  Station, 
New  Orleans,  LA;  Forest  Products 
Laboratory,  Madison,  WI. 

Office  of  International  Cooperation 
and  Development:  Management  Services 
Branch,  Washington,  DC  20250. 

Office  of  Operations:  Real  Property 
Management  Division,  Washington,  DC 
20250. 

Rural  Electrification  Administration: 
Administrative  Services  Division, 
Washington,  DC  20250. 

So/7  Conservation  Service:  National 
Office  Administrative  Staff, 
Washington,  DC  20250;  and  State 
Administrative  Officers  in  Auburn,  AL; 
Anchorage,  AK;  Phoenix,  AZ;  Little 
Rock,  AK:  Davis,  CA;  San  Juan.  PR; 
Denver,  CO;  Storrs,  CT;  Dover,  DE; 
Gainesville,  FL;  Athens,  GA;  Honolulu, 
HI;  Boise,  ID;  Champaign,  IL; 
Indianapolis,  IN:  Des  Moines,  lA;  Saline, 
KS:  Lexington,  KY;  Alexandria,  LA; 
Orono,  ME;  College  Park,  MD:  Amherst, 
MA:  East  Lansing,  MI;  St.  Paul,  MN: 
lackson,  MS;  Columbia,  MO;  Bozeman, 
MT;  Lincoln,  NE;  Reno,  NV;  Durham, 
NH;  Somerset,  NJ:  Albuquerque,  NM; 
Syracuse,  NY;  Raleigh,  NC;  Bismarck, 
ND;  Columbus.  OH;  Stillwater,  OK; 
Portland,  OR;  Harrisburg.  PA;  West 
Warwick,  RI;  Columbia,  SC;  Huron,  SD; 
Nashville.  TN;  Temple,  TX;  Salt  Lake 
City,  UT;  Winooski,  VT;  Richmond,  VA; 
Spokane,  WA;  Morgantown.  WV; 
Madison,  WI;  Casper,  WY;  and 
Administrative  Officers  at  Technical 
Service  Centers  in  Lincoln,  NB;  Portland, 
OR;  Chester,  PA;  and  Fort  Worth,  TX. 

4.  Existing  System  of  Records  USDA/ 
0&F-6,  Parking  Applications,  is 
redesignated  USDA/OO-4,  and  revised 
to  read  as  follows: 

SYSTEM  number: 
USDA/OCM. 

SYSTEM  name: 

Parking  Applications. 

SYSTEM  location:  ' 

Facilities  Management  Division, 
Office  of  Operations,  USDA, 
Washington,  DC  20250. 

categories  of  individuals  covered  by  the 
system: 

Individuals  vho  have  applied  for 
parking  permits  at  the  USDA 
Washington,  DC,  headquarters  complex. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  agency,  social  security  number, 
and  home  address  of  parking  applicants. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 

system: 
5  U.S.C.  301. 


FURPOSE(S): 

Used  to  determine  assignment  of 
parking  spaces  at  the  USDA 
Washington,  DC  headquarters  complex. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  FURPOSE  OF  SUCH  USES: 

No  disclosure  outside  USDA. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSINO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  forms,  originals  or  copies, 
preprinted  or  handwritten  forms,  and/or 
computer  storage. 

RETRIEVABILmr: 

Information  can  be  retrieved  by  name, 
agency,  identification  number,  office 
location,  assigned  parking  space. 

SAFEGUARDS: 

Records  are  maintained  in  standard 
filing  equipment  and  computers.  Access 
to  the  file  is  restricted  to  persons  having 
a  need  to  know  the  information  in  the 
"Course  of  their  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  12  months 
after  submission  of  the  application  and 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Operations,  USDA, 
Washington.  DC  20250. 

NOTIFICATION  PROCEDURE: 

Notification  procedure:  Covered 
employees  may  request  information  on 
this  system  and  information  on  records 
relating  to  them  from  the  Parking 
Coordinator.  Facilities  Management 
Division,  Office  of  Operations,  USDA, 
Washington,  DC  20250.  Telephone  (202) 
447-2902. 

CONTESTING  RECORD  PROCEDURES: 

Persons  may  obtain  information  on 
procedures  to  contest  system  records 
pertaining  to  them  by  submitting  a 
written  request  to  the  Director,  O^ice  of 
Operations. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes  from 
applications  submitted  by  employees. 

5.  USDA/0&F-7,  Secretary's 
Controlled  Correspondence,  USDA/ 
O&F,  is  deleted. 

[PR  Doc.  92-84  Filed  1-2-92: 8:45  am) 

BILUNG  CODE  9410-«-W 

Grants;  Brown  University 

agency:  Office  of  International 

Cooperation  and  Development  (OICD) 

USDA. 

action:  Notice  of  intent: 


SUMNMRV:  OICD  intends  to  award  a 
Grant  to  Brown  University  to  provide 
partial  funding  support  for  the  project 
entitled  "Humanitarianism  and  War 
Learning  the  Lessons  from  Recent 
Armed  Conflicts.". 

Authority:  Section  1458  of  the  National 
Agricultural  Research.  Extension  and 
Teaching  Policy  Act  of  1977,  as  amended 
(7  use  3291).  and  the  Food  Security  Act 
of  1985  (Pub.  L.  99-198). 

OICD  anticipates-the  availability  of 
funds  in  fiscal  year  1992  (FY92)  for 
partial  funding  to  the  Thomas  J.  Watson 
|r.  Institute  for  International  Studies. 
Brown  University,  as  part  of  the  joint 
program  of  Agency  for  International 
Development's  Office  of  Foreign 
Disaster  Assistance  and  OICD's  Famine 
Mitigation  Activity.  The  purpose  of  the 
project  is  to  develop  principles  and 
policy  guidelines  to  assist  policy-makers 
and  practitioners  in  improving  the 
provision  of  humanitarian  assistance 
and  protection;  and  to  break  new 
conceptual  ground  regarding  the 
intellectual  and  policy  frameworks  for 
such  activities. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $35,000  will  be  available  in 
FY92  as  partial  project  support. 

information  on  proposed  Grant  #59- 
319R-2-001  may  be  obtained  from: 
USDA/OICD/Administrative  Services, 
Washington,  DC  20250^300. 
Nancy  |.  Croft, 
Contracting  Officer. 

(PR  Doc  92-26  Filed  1-2-92: 8:45  am] 

SHXINO  CODE  S410-0P4 


Soil  Conservation  Service 

Trinidad  l^ite  Nortti  Waterstwd, 
Colorado;  Finding  of  No  Significant 
Impact 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFll  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650):  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Trinidad  Lake  North  Watershed.  Las 
Animas  County.  Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  L  Johnson,  State  Conservationist, 
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Soil  Conservation  Service,  655  Parfet 
Street,  rm.  E200C.  Lakewood.  Colorado 
8021S-5517.  telephone  (303)  236-2886. 
SUPPtaiCNTARY  information:  Th( 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Duane  L  Johnson.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  are  the  reduction 
of  sediment  reaching  Trinidad  Lake, 
improvement  of  the  water  quality  in  the 
Lake,  and  resource  base  protection.  The 
planned  works  of  improvement  include 
sediment  basins,  proper  grazing,  and 
critical  area  plantings  as  well  as  many 
other  enduring  and  management 
measures  which  will  address  these 
concerns.  | 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  be*n 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Duane  L.  Johnson. 

No  administrative  action  on 
implementation  of  the  proposal  wi  1  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  no. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  ofTicials.) 

Dated.  December  24. 1991. 
Duane  L.  lohnsoD, 
Slate  Conservationist. 
[FR  Doc.  92-67  Filed  1-2-92;  8:45  am] 

MLUNO  COOC  S41«-1«-M 


DEPARTMENT  OF  COIMMERCE 
International  Trade  Administraticn 

(A-42»-602] 

Brass  Stieet  and  Strip  From  ttie 
Federal  Republic  of  Germany; 
Amendment  to  Final  Results  of 
Antidumping  Duty  Administrative 
Review  ' 

agency:  International  Trade         ' 
AdministratioD/Import  Administration 
Department  of  Conunerce. 


UMI 


action:  Notice  of  amendment  to  final 
results  of  antidumping  duty 
administrative  review. 

SUMMARY:  On  November  27. 1991.  the 
Department  of  Commerce  published  the 
final  results  of  its  administrative  review 
of  the  antidumping  duty  order  on  brass 
sheet  and  strip  from  the  Federal 
Republic  of  Germany.  Based  on  the 
corrections  of  clerical  errors,  we  have 
changed  the  weighted-average  margin 
for  the  Wieland  Group  (Wieland-Werke 
AG,  Langenberg  Kupfer-und 
Messingwerke  GmbH  KG.  and 
Metallwerke  Schwarzwald  GmbH)  from 
19.59  percent  to  23.49  percent. 
EFFECTIVE  DATE:  January  3, 1992. 
FOR  FURTHER  MFORMATtON  contact: 
J.  David  Dirstine.  Michael  Diminich.  or 
Richard  Rimlinger.  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  DC  20230. 
telephone:  (202)  377-4733. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  27. 1991,  the 
Department  of  Commerce  published  in 
the  Federal  Register  (56  FR  60087)  the 
final  results  of  its  administrative  review 
of  the  antidumping  duty  order  (52  FR 
6997;  March  6. 1987]  on  brass  sheet  and 
strip  from  the  Federal  Republic  of 
Germany.  The  review  covered  five 
manufacturers/exporters  of  this 
merchandise,  Wieland-Werke  AG. 
Langenberg  Kupfer-und  Messingwerke 
GmbH  KG.  and  Metallwerke 
Schwarzwald  GmbH,  hereinafter 
collectively  referred  to  as  "the  Wieland 
Group."  William  Prym.  and 
Schwermetall  Halbzeugwerke  for  the 
period  August  22. 1986.  through  February 
29, 1988.  After  publication  of  our  final 
results,  counsel  for  respondent,  the 
Wieland  Group,  and  counsel  for  the 
petitioners  alleged,  in  a  timely  fashion, 
that  clerical  errors  had  been  made  in 
calculating  the  weighted-average 
margin.  Further,  both  parties  alleged 
that  there  was  a  typographical  error  in 
the  final  notice.  We  agree,  in  part,  and 
have  made  corrections  where 
appropriate. 

Amended  Final  Results  of  Review 

We  made  two  corrections  to  computer 
programs.  First,  we  deducted  early 
payment  discounts  from  the  home 
market  prices  in  all  the  Wieland  Group 
computer  programs.  Second,  we 
corrected  a  program  error  in  the  sales 
matching  section  of  the  ESP  programs 
for  the  Wieland  Group. 

Further,  the  last  line  in  the 
Department's  Position  of  Comment  8  in 
the  final  notice  should  be  changed  from 


"*  •  •  the  highest  interest  rate  in  thp 
range  for  home  market  sales  and  the 
lowest  interest  rate  in  the  range  for  U.S. 
sales."  to  read  "*  *  *  the  lowest  interest 
rate  in  the  range  for  home  market  sales 
and  the  highest  interest  rate  in  the  range 
for  U.S.  sales." 

As  a  result  of  our  correction  of  these 
clerical  errors,  we  have  determined  that 
a  weighted-average  margin  of  23.49. 
percent  exists  for  brass  sheet  and  strip 
sold  by  the  Wieland  Group  during  the 
period  August  22, 1986,  through  February 
29, 1988. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries'. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  amended  final 
results  of  this  administrative  review  for 
all  shipments  of  the  subject  merchandise 
from  the  Federal  Republic  of  Germany 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  that 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended: 

(1)  The  cash  deposit  rate  for  any 
shipments  of  this  merchandise 
manufactured  or  exported  by 
manufacturers/exporters  not  covered  by 
this  review  but  specifically  covered  in 
the  final  determination  of  sales  at  less 
than  fair  value  will  continue  to  be  the 
rate  published  in  that  final 
determination:  (2)  the  cash  deposit  rate 
for  William  Prym.  Schwermetall 
Halbzeugwerke,  and  the  Wieland  Group 
(Wieland-Werke  AG,  Langenberg  ■ 
Kupfer-und  Messingwerke  GmbH  KG 
and  Metallwerke  Schwarzwald  GmbH] 
will  be  23.49  percent;  and  (3)  the  cash 
deposit  rate  for  all  other  exporters/ 
producers  shall  be  23.49  percent  for 
shipment  of  the  subject  merchandise. 
These  deposit  requirements  shall  remain 
in  effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

We  have  determined  that  the  cash 
deposit  rate  applies  to  all  entries  from 
the  former  German  Democratic  Republic 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  October  3. 
1990. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l] 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 
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Dated:  December  24. 1991. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
A  dministralion. 

[FR  Doc.  92-99  Filed  1-2-92: 8:45  am] 


National  Oceanic  and  Atmospharic 
Administration 

Marine  Mammals;  Issuance  of  Permit 
Oceans  of  Fun,  Inc.  (P482) 

On  August  20, 1991,  notice  war 
published  in  the  Federal  Register  (56  FR 
41334]  that  an  application  had  been  filed 
by  Shelly  L  Brandau.  Oceans  of  Fun, 
Inc.,  for  a  permit  to  obtain  four  (4) 
captive-bom  California  sea  lions 
[Zalophus  californianus]  from  licensed 
marine  mammal  facilities  for  public 
display  at  the  Milwaukee  County  Zoo. 

Notice  is  hereby  given  that  on 
December  27, 1991,  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407),  the  National 
Marine  Fisheries  Service  issued  a  permit 
for  the  above  taking  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  permit  is  based  on  a 
finding  that  the  proposed  taking  is 
consistent  with  the  purposes  and  policy 
of  the  Marine  Mammal  Protection  Act. 
The  Service  has  determined  that  Oceans 
of  Fun,  Inc.  offers  an  acceptable 
program  for  education  or  conservation 
purposes.  The  facilities  are  open  to  the 
public  on  a  regularly  scheduled  basis 
and  access  to  facilities  is  not  limited  or 
restricted  other  than  by  the  charging  of 
an  admission  fee. 

The  Permit  is  available  for  review  by 
interested  persons  by  appointment  in 
the  following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA,  1335 
East-West  Highway,  room  7324,  Silver 
Spring,  Maryland  20910  (301/713- 
2289); 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  01930  (508-281-9200); 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  9450 
Koger  Boulevard,  St.  Petersburg, 
Florida  33702  (813/893-3141); 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  300 
South  Ferry  Street,  Terminal  Island. 
California  90731  (213/514-«196):  and 

Director,  Northwest  Region.  National 
Marine  Fisheries  Service,  NOAA,  7600 


Sand  Point  Way,  NE..  BIN  C15700, 

Seattle,  Washington  98115  (206/526- 

6150). 

Dated:  December  27. 1991. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
(FR  Doc.  92-100  Filed  1-2-92: 8:45  am] 

MLUNO  COOC  M10-22-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates/Time  of  Meeting:  23-24  January 
1992. 

Time:  0800-1700  hours  daily. 

Place:  Fort  Leavenworth,  Kansas. 

Agenda:  Members  of  the  Army  Science 
Board  C3I  Issue  Group  will  meet  to  continue 
work  on  issues  relating  to  the  upcoming  study 
entitled  "Command  and  Control  on  the 
Move."  The  Group  will  receive  numerous 
classiHed  briefmgs  on  AirLand  Battle 
doctrine.  This  meeting  will  be  clolsed  to  the 
public  in  accordance  with  section  552b(c)  of 
title  5,  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  title  S.  U.S.C.,  appendix  2, 
subsection  10(d).  The  classified  and 
unclassifled  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Office,  Sally  Warner,  may  be 
contracted  for  further  information  at  (703) 
695-0781/0782. 
SaUy  A.  Womer. 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc.  92-13  Filed  1-2-92;  8:45  am] 
aiUNM  COW  I710-9S-M 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates/Time  of  Meeting:  11-22  January 
1992. 

Time:  0800-1700  hours  daily. 

PJace:  11  January  1992.  depart  CONUS,  12 
January  1992,  Rome/UK,  13  January  1992, 
Rome/UK.  14  January  1992,  Madrid/The 
Hague.  15  January  1992.  Zurich,  IS  January 
1992,  Paris.  16  January  1992.  Marignane,  17 
January  1992,  Bonn.  18  January  1992,  Tokyo. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Study  Group  on  Comanche  International  will 
visit  the  above  listed  countries  on  the  dates 
specified  to  explore  collaborative 


opportunities  in  the  development  of  the 
RAH-66  Comanche  Helicopter  Program.  The 
Study  team  will  provide  briefings  to  the 
MOD'S  on  status  of  the  Comanche  Program 
and  discuss  opportunities  for  collaboration. 
This  meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  S. 
U.S.C.  specifically  subparagraph  (1)  and  (4) 
thereof,  and  title  5,  U.S.C,  appendix  2, 
subsection  10(d).  The  classified,  proprietary 
and  unclassifled  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  infonnation  at  (703)  605- 
0781/0782. 

SaUy  A.  Wanwr, 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  92-75  Filed  1-2-92;  8.45  am] 
■iuaia  oooc  s7i«-o»-M 


DEPARTMENT  OF  ENERGY 
Cooperative  Agreement 

agency:  U.S.  Department  of  Energy 
(DOE). 

action:  Notice  of  Intent. 

SUMMAlhr:  The  U.S.  Department  of 
Energy,  Idaho  Field  Office  (DOE-ID), 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR  part 
600.7(b)(2)(i)(A)  it  intends  to  issue  a 
renewal  award  to  the  Cooperative 
Agreement  with  American  Iron  and 
Steel  Institute  (AISI).  The  objective  of 
the  work  is  to  provide  for  renewal  of  the 
research  and  development  project  for 
Direct  Steelmaking. 

FON  nWTNER  INKNIMATION  CONTACT: 

Ginger  Sandwina,  U.S.  Department  of 
Energy.  Idaho  Field  Office.  785  DOE 
Place,  MS  1221,  Idaho  Falls,  Idaho 
83401-1562,  208/526-6698. 
SUPPLCMENTAflV  INFORMATION:  The 
Statutory  authority  for  the  proposed 
award  is  Public  Law  93-577,  Federal 
Non-Nuclear  Energy  Research  and 
Development  Act  of  1974  (ERDA)  and 
Public  Law  100-680,  the  "Steel  and 
Aluminum  Energy  Conservation  and 
Technology  Competitiveness  Act  of 
1988."  The  unsolicited  proposal  meets 
the  criteria  for  renewal  of  a  project  as 
set  forth  in  10  CFR  600.7(b)(2)(i)(A).  The 
objective  of  the  AISI  "Direct 
Steelmaking"  project  is  to  develop  a 
coal-based  (coke-free)  continuous  in- 
bath  smelting  process  for  the  direct 
production  of  liquid  steel.  The  process 
development  goals  are:  (a)  Re  iuced 
energy  consumption  compared  to  the 
conventional  coke  oven — blast 
furnace — basic  oxygen  furnace  .oute;  (b) 
at  least  a  10%  reduction  in  product  cost; 


-i 


27B 


Fedeial  Register  /Vol  57.  No.  2  /  Friday.  |anuary  3.  1982  /  Notices 


and.  (c)  flexibUity  in  raw  materials 
input.  The  project  will  consist  of 
laboratory  studies  and  pilot-scale 
research  and  development.  In  addition, 
the  project  will  include  supporting 
studies  on  circulating  fluid  beds. 
continuous  desulfurization  and 
decarbonization,  and  mixed-phase  heat 
transfer  and  fluid  flow.  A  techno- 
economic  analysis  will  be  conducted  at 
the  conclusion  of  the  experimental  work 
in  order  to  determine  the  feasibility  of 
commercializing  this  coal-based, 
continuous  direct  steelmaking  process  in 
the  U.S.A.  The  successful  results  of  this 
research  may  lead  to  further  industrial- 
scale  tests  before  the  technology  can  be 
adapted  to  industrial  practice. 

The  anticipated  project  period  for  this 
renewal  is  22  months.  The  total  cost  of 
this  renewal  is  estimated  at  $18,500,000. 
Total  project  costs  are  estimated  to  be 
$52,000,000.  Authorizing  legislation 
requires  AISI  to  provide  at  least  30% 
cost  share  of  DOE's  contribution.  DOE 
funding  for  the  first  12  months  of  this 
renewal  is  estimated  to  be  $g.600.00a 

Issued  December  20, 1991. 
Dolores }.  Ferri, 
Director,  Contracts  Management  Division. 

[FR  Doc.  92-88  Filed  1-2-92;  8:45  am) 
BILUNB  COW  MSO-Ot-M 


Cooperative  Agreement 

agency:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  intent 

SUMHMIIy:  The  U.S.  Department  of 
Energy,  Idaho  Field  Office,  announces 
that  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR 
600.7(b)(2)(i)(C)  it  intends  to  award  a 
Cooperative  Agreement  to  City  of  Boise. 
Idaho.  The  objective  of  the  work  to  be 
performed  under  this  Cooperative 
Agreement  is  to  resolve  problems  that 
preclude  the  City  of  Boise  &om  fully 
developing  geothermal  resources. 

FOR  FURTHER  INFORMATION  CONTACT 

Ginger  Sandwina.  U.S.  Department  of 
Energy,  Idaho  Field  Office,  785  DOE 
Place.  MS  1221,  Idaho  Falls.  Idaho 
83401-1562.  (208)  526-6698. 

SUPMJEMENTARY  IHKWMATtON:  The 

Statutory  authorities  for  the  proposed 
award  are  42  U.S.C.  2011  et  seq..  Atomic 
Energy  Act  of  1954  as  amended  the 
Federal  Non-nuclear  Energy  Research 
and  Development  Act  of  1974  (Pub.  L 
93-677),  the  Energy  Reorganization  Act 
of  1974  (Pub.  L.  93-438).  and  the  Energy 
and  Water  Development  Appropriation 
Bill  of  1991  (Pub.  L 102-104).  The 
applicant  is  a  imit  of  government  and 


the  activity  to  be  supported  is  related  to 
performance  of  a  governmental  function 
within  the  subject  jurisdiction,  thereby 
precluding  DOE  provision  of  support  to 
another  entity.  This  agreement  will 
provide  the  City  of  Boise  with  the  means 
to  evaluate,  access  and  improve 
geothermal  resources.  These  activities 
are  expected  to  help  assist  the  citizens 
of  the  City  of  Boise  to  develop  to  a  fuller 
extent  the  geothermal  resources  in  the 
area.  The  anticipated  total  project 
period  to  be  awarded  is  thirty-six  (3d) 
months.  The  total  project  cost  is 
estimated  to  be  $870,000. 

Issued:  December  13. 1991. 
Dolorw }.  Ferri, 

Director.  Contracts  Management  Division. 

[FR  Doc.  92r-89  Filed  1-2-92;  8:45  am] 

WLUNO  CODE  e4SO-01-« 


Title:  The  Physics  of  Coal  Uquid 
Atomization;  Acceptance  of  an 
Unsolicited  Proposal  Assistance 
(Grant)  WIttt  Carnegie  Mellon 
University 

agency:  U.S.  Department  of  Energy. 
Pittsburgh  Energy  Technology  Center. 

ACTION:  Notice  of  Acceptance  of  an 
Unsolicited  Proposal  Assistance  (Grant) 
Award  with  Carnegie  Mellon  University. 

summary:  The  Department  of  Energy 
(DOE).  Pittsburgh  Energy  Technology 
Center,  announces  that  pursuant  to  10 
CFR  600.14.  it  intends  to  award  a  grant 
to  Carnegie  Mellon  University  based  on 
acceptance  of  an  unsolicited  proposal. 
The  Carnegie  Mellon  University  has 
proposed  a  unique  approach  to  expand 
the  fundamental  understanding  on 
atomization  of  coal-liquid  slurries.  It  is 
anticipated  that  the  results  of  this 
research  will  provide  a  better  prediction 
of  atomizer  performance  and  will  lead  to 
improved  atomizer  designs. 

SUPPLEMENTARY  INFORMATION: 

Awardee:  Carnegie  Mellon  University. 

Grant  Number:  DE-FG22-92PC92152. 

CA7/7/Vo/ue.- $434,791.  > 

Scope:  The  objective  of  the  grant  is  to 
investigate  spray  characteristics  of  coal- 
liquid  slurries  related  to  the  physical 
properties  of  slurries. 

FOR  FURTHER  INFORMATKHI  CONTACT! 

U.S.  Department  of  Energy.  Pittsburgh 
Energy  Technology  Center.  Acquisition 
and  Assistance  Division.  P.O.  Box  10940, 
MS  921-118.  Pittsburgh,  PA  15236.  Attn: 
Martin  J.  Byrnes.  Telephone:  AC  (412) 
892-4486. 


Issued  in  Washington.  DC  on  December  18, 
1991. 

Dale  A.  Siciliano, 

Chief.  Contracts  Croup  1,  Pittsburgh  Energy 
Technology  Center. 
[FR  Doc.  92-90  Filed  1-2-92:  S:45  am] 
SIUNM  COOS  StaO-SVN 

City  of  CWcago-  Depat  tinent  of 
Planning  Urt>an  Consortium  Energy 
Task  Force;  Award  Based  on 
Justification  of  Noncompetitive 
Financial  Assistance 

agency:  Department  of  Energy. 

action:  Notice  of  noncompetitivs 
financial  assistance  award. 

summary:  The  Department  of  Energy 
(DOE)  Chicago  Field  Office,  announces 
it  intends  to  negotiate  a  sole  source 
cooperative  agreement  renewal  with  the 
City  of  Chicago— Department  of 
Planning-Urban  Consortium  Energy 
Task  Force  under  document  number  DE- 
FC02-90CE27504.  The  renewal  is  made 
pursuant  to  10  CFR  600.6(b)(2)  and  was 
justified  in  accordance  with  10  CFR 
e00.7(b)(2).  The  object  of  the  work  is 
follow-on  research,  development,  and 
application  studies  in  the  areas  of 
energy,  environment  economic  and 
social  development;  energy  efficient 
facilities;  and  transportation  as  they 
apply  to  energy  problems  in  urban 
jurisdictions. 

supplementary  information:  The 
program  has  formal  components  for 
technology  transfer  and  experience 
exchange  to  interested  urban 
jurisdictions.  In  addition  to  individual 
projects,  a  core  program  supports 
management  coordination  and  technical 
assistance  to  each  of  the  projects  both 
collectively  and  individually. 

The  City  of  Chicago  acts  as  the 
designated  fiscal  agent  to  receive  the 
award  on  behalf  of  the  Urban 
Consortium  Energy  Task  Force.  The 
project  period  for  the  grant  is  for  1 V4 
year  period,  expected  to  begin  in 
January  1992.  DOE  plans  to  provide 
funding  in  the  amount  of  $2,111,389.00 
for  this  project  period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L  Kladiva.  U.S.  Department  of 
Energy.  DOE  Chicago  Field  Office.  9800 
South  Cass  Avenue.  Argonne.  IL  60439, 
708/252-2385. 

Issued  in  Chicago,  Illinois  on  December  13, 
1991. 
Tiaaothy  S.  Cravrfoid, 

Assistant  Manager  for  Administration. 
[FR  Doc.  92-91  Filed  1-2-B2;  8:45  am] 
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[Docktt  Not.  Cn2-23»-000.  •!  ILI 

El  PaaoNalurtf  QmCo,  •!  aL;  Natural 
Gaa  CartHlcata  FMnoa 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Q  Paso  Natural  Gas  Conpaoy 

December  20, 1991. 
[Docket  No.  CF92-23a-O00] 

Take  notice  that  on  December  12, 
1991,  El  Paso  Natural  Gas  Company  (El 
Paso).  P.O.  Box  1492,  El  Paso,  Texas 
77978.  filed  in  Docket  No.  CP92-233-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  the  firm 
transportation  and  delivery  of  300,000 
Mcf  of  natural  gas  per  day  to  Southern 
California  Gas  Company  (SoCal)  at  the 
Ehrenberg  delivery  point  near  Blythe. 
California,  all  as  more  fully  set  forth  in 
the  applicationr  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  on  August  31. 1990, 
as  amended  on  October  5,  I960,  El  Paso 
filed  its  offer  of  settlement  request  for 
-approval  of  Stipulation  and  Agreement 
in  Docket  No.  RP8(M4-000  et  al.  (Global 
Settlement).  El  Paso  states  further  that 
the  Global  Settlement  provided,  among 
other  things,  a  schedule  for  the 
conversion  of  all  existing  firm  sales 
entitlements  to  firm  transportation.  It  is 
stated  that  under  the  provisions  of 
Article  III  of  the  Global  Settlement,  each 
of  El  Paso's  firm  sales  customers  shall 
convert  100  percent  of  its  firm  sales 
entitlements  to  firm  transportation, 
subject  to  the  terms,  conditions  and 
requirements  set  forth  in  Article  III. 

It  is  said  that  based  upon  the  Global 
Settlement.  SoCal  advised  El  Paso  that  it 
would  convert  to  firm  transportation 
service  effective  September  1. 1991. 

Comment  date:  January  10, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line 
Company 

December  20, 1991. 
[Docket  No.  CP92-229-000] 

Take  notice  that  on  December  11, 
1991.  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle).  P.O.  Box  1642. 
Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP92-229-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  facilities  located  in 
Colorado  and  Kansas  (Baca  County 
System),  all  as  more  fiilly  set  forth  in  the 
application  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Panhandle  states  that  it  seeks  to 
abandon  and  transfer  ownership  to 
Panda  Resources,  Inc.  (Panda)  certain 
Panhandle  facilities  in  Baca  County, 
Colorado  and  Morton  County,  Kansas, 
including:  (1)  One  compressor  station 
site  with  total  compression  of 
approximately  1,195  horsepower,  (2) 
approximately  56  miles  of  pipeline, 
appurtenant  facilities,  operating  and 
maintenance  equipment  and  spare  parts 
in  inventory. 

Panhandle  states  further  that  all 
facilities  abandoned  by  Panhandle 
would  remain  in  place  for  the  continued 
use  by  Panda. 

Comment  date:  January  10. 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

S.  North  Country  Gae  Pipdina 
Corpontioa 

December  23, 1991. 

[Docket  Nos.  CPe»-Ma-002  and  CP8e-963- 
002] 

Take  notice  that  on  December  6, 1991, 
North  Country  Gas  Pipeline  Corporation 
(Applicant),  Five  Post  Oak  Parii,  suite 
140a  Houston.  Texas  77027,  filed  Docket 
Nos.  CP8»-362-002  and  CP89-363-002  to 
amend  to  the  "Order  Approving  Point  of 
Importation  and  Exportation  anid  Issuing 
Presidential  Permit",  issued  to  Applicant 
on  April  3, 1991,  in  order  to  increase  the 
diameter  of  its  pii>eline  from  12-inches 
to  16-inches  and  to  request  changes  in 
the  environmental  conditions,  all  set 
forth  in  the  request  which  is  oa  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  the 
Commission's  order  approving  point  of 
importation  and  Presidential  Permit 
issued  on  April  3, 1991  in  Docket  Nos. 
CP89-362-O00,  CP89-362-001,  CP89-d63- 
000  and  CP89-363-001,  authorized 
Applicant  to  site,  construct,  operate  and 
maintain  natural  gas  pipeline  facilities 
jit  the  United  States/Canada  border 
near  Champlain.  New  York  as  part  of  a 
26-mile  pipeline  to  be  constructed  by 
Applicant  to  transport  gas  from  an 
interconnect  with  TransCanada 
Pipelines  Limited  to  certain 
cogeneration,  industrial  and  local 
distribution  customers  in  Clinton 
County.  New  York. 

Applicant  requests  authorization  to 
amend  the  April  3, 1991  Order  in  order 
to  increase  the  diameter  of  its  pipeline 
facilities  between  the  United  States/ 
Canada  border  and  Saranac  Energy 
Company  Inc's  (Saranac's)  proposed 
nominal  240  MW  cogoieration  facility, 
from  twelve  to  sixteen  inches  and 
requests  that  Article  2  of  its  Presidential 


Permit  be  amended  to  reflect  this 
increase  in  pipeline  diameter.  Applicant 
seeks  the  Commissions'  approval  to 
reflect  the  fact  that  the  pipeline  will 
serve  the  Saranac  facility  instead  of 
three  separate  79J  MW  cogeneration 
'  facilities. 

Applicant  states  that  applicant's 
pipeline  was  intended  to  serve  three  7a9 
MW  cogeneration  facilities  proposed  to 
be  constructed  by  affiliates  of  Applicant 
in  Qinton  County.  New  York.  Applicant 
indicates  that  on  July  IZ  1991.  the  State 
of  New  York  Public  Service  Commission 
("NYPSC")  approved  the  consolidation 
of  the  three  cogeneration  facilities  into  a 
single  240  MW  facility  to  be  located  at 
the  Saranac  Energy  Company.  Inc.  site. 
Applicant  further  states  that  the  gas 
turbines  to  be  utilized  in  the 
consolidated  cogeneration  facility  will 
require  a  lower  gas  delivery  pressure 
than  those  to  be  used  in  the  three 
unconsolidated  plants.  It  is  indicated 
that  at  a  lower  delivery  pressure  of 
approximately  565  psi  at  a  diameter  of 
12  inches,  the  capacity  of  the  pipeline 
will  decrease  from  81  MMcf  per  day  to 
about  58  MMcf  per  day.  Applicant  states 
that  this  reduced  capacity  will  be 
insufficient  to  satisfy  the  anticipated 
requirements  of  the  consolidated 
cogeneration  facility  as  well  as  the  other 
customers  previously  expected  to 
receive  gas  through  the  Applicant's 
pipeline — Georgia-Pacific  Corporation, 
which  is  expected  to  receive  gas  at  its 
tissue  paper  mill  in  Plattsburgh,  New 
York,  and  New  York  State  Electric  and 
Gas  Corporation,  which  intends  to 
utilize  the  Applicant  pipeline  to 
distribute  gas  to  several  communities  in 
Clinton,  County.  To  satisfy  the 
anticipated  demand.  Applicant  proposes 
to  utilize  16  inch  diameter  pipeline  from 
the  United  States/Canada  border  to  the 
Saranac  plant,  which  will  raise  the 
capacity  of  the  pipeline  to  105  MMcf  per 
day. 

Applicant  requests  that  the 
Commission  revise  Conditions  2, 4,  and 
5  of  the  April  3, 1990  Order.  Applicant 
states  that  these  conditions  required 
Applicant  to  file  with  the  Commission 
copies  of  all  comments  and  cultural 
resource  survey  reports  prepared  by  the 
New  York  State  Historic  Preservation 
Officer  (SHPO)  concerning  the  three 
proposeid  cogeneration  projects  and  that 
Applicant  not  commence  construction  of 
the  pipeline  facilities  until  the 
environmental  review  of  the 
cogeneration  projects  was  completed  by 
the  State  of  New  York  Department  of 
Environmental  Conservation.  Applicant 
request  that  the  condition  be  revised  in 
order  for  Applicant  to  file  with  the 
Commission  all  comments  of  the  SHPO 
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and  copies  of  the  cultural  resource 
survey  reports  for  the  Saranac 
cogeneration  facility,  and  for  the 
associated  power  lines  based  on  the 
New  York  SHPO's  recommendation. 
Applicant  submits  that  no  revision  is 
required  to  environmental  conditions  (4) 
and  (5)  on  the  understanding  that  the 
conditions  apply  to  the  consolidated 
cogeneration  facility  rather  than  the 
three  unconsolidated  plants. 

Applicant  states  that  the  proposed 
increase  in  diameter  is  necessary  to 
serve  the  anticipated  demand  for  gas  in 
the  area.  The  Applicant  also  states  that 
the  proposed  line  increase  in  pipeline 
diameter  is  an  insignificant  change  from 
the  proposal  originally  approved  by  the 
Commission.  The  proposed  location, 
route,  and  right-of-way  for  the  border 
facilities  have  not  changed.  Applicant 
submits  that,  on  November  27, 1991,  it 
filed  with  the  NYPSC  a  petition  to  revise 
the  certificate  of  environmental 
compatibility  and  public  need  issued  to 
Applicant  on  March  13, 1991  in 
accordance  with  the  changes  set  forth  in 
this  amendment. 

Comment  date:  January  13, 1992,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Northwest  Pipeline  Corporation 

December  23, 1991.  | 

[Docket  No.  CP92-237-000) 

Take  notice  that  on  December  12, 
1992,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84158-0900  filed  in  Docket 
CP92-237-000  an  abbreviated 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon  the 
gathering  and  exchange  service  with 
Williams  Natural  Gas  Company  (WNG) 
and  upon  approval  of  the  abandonment, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  | 

Northwest  states  that  Northwest  and 
WNG  have  mutually  agree  to  abandon 
the  gathering  and  exchange  agreement 
which  was  authorized  on  March  8, 1983 
in  Docket  No.  CP82-434-000  (Northwest) 
and  Docket  No.  CP82-316-000  (WNG). 
This  agreement  covered  wells  in  Carbon 
County,  Wyoming. 

Further,  it  has  stated  that  Northwest 
and  WNG  executed  a  termination 
Agreement  dated  July  1, 1991.  which 
terminated  the  Afp^ement  effective  July 
1. 1991,  since  Northwest's  and  WNG's 
records  indicate  that  no  imbalance  exist. 
Northwest  also  states  that  no 
abandonment  of  facilities  is  proposed  in 


conjunction  with  the  abandonment  of 
this  service. 

Comment  date:  January  10, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Williams  Natural  Gas  Company 

December  23. 1991. 
[Docket  No.  CP92-244-000] 

Take  notice  that  on  December  16, 
1992,  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288.  Tulsa,  Oklahoma 
74101,  successor  in  interest  to  Cities 
Services  Gas  Company,  filed  in  Docket 
CP92-244-000  an  abbreviated 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon  the 
gathering  and  exchange  service  with 
Northwest  Pipeline  Corporation 
(Northwest)  and  upon  approval  of  the 
abandonment,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  states  that  WNG  and  Northwest 
have  mutually  agreed  to  abandon  the 
gathering  and  exchange  agreement 
which  was  authorized  on  March  8, 1983 
in  Docket  No.  CP82-316-000  (WNG)  and 
Docket  No.  CP82-434-O00  (Northwest). 
This  agreement  covered  wells  in  Carbon 
County,  Wyoming. 

Further,  it  has  stated  that  WNG  and 
Northwest  executed  a  termination 
Agreement  dated  July  1, 1991,  which 
terminated  the  Agreement  effective  July 
1, 1991,  since  WNG's  and  Northwest's 
records  indicate  that  no  imbalance  exist. 
WNG  also  states  that  no  abandonment 
of  facilities  is  proposed  in  conjunction 
with  the  abandonment  of  this  service. 

Comment  date:  January  13, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Transwestem  Pipeline  Company 

December  23. 1991. 
[Docket  No.  CP92-243-000) 

Take  notice  that  on  December  16. 
1991,  Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street,  P.O. 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP92-243-000, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
operation  of  certain  pipeline  and 
metering  facilities  in  the  states  of 
Arizona  and  California,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  is  open  to 
public  inspection. 

Transwestem  states  that  it  is 
currently  constructing  the  Topock 
Interconnect  facilities  pursuant  to 
section  311  of  the  NGPA.  Transwestem 
plans  to  have  these  facilities  available 


for  service  concurrently  with  the 
proposed  completion  date  of  its  San 
Juan/Mainline  Expansion  Project. 
Transwestem  requests  the  Commission 
to  issue  a  certificate  of  public 
convenience  and  necessity  to  operate 
theTopock  Interconnect  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act. 
Transwestem  requests  the  Commission^ 
to  grant  expeditious  authorization  so 
these  facilities  will  be  available 
concurrently  with  the  proposed 
completion  date  of  its  San  Juan/ 
Mainline  Expansion  Project.  The  Topock 
Interconnect  Facilities  will  connect 
Transwestem's  system  to  the  Mojave 
pipeline  system.  Without  expeditious 
certificate  authorization,  Transwestem 
will  be  limited  to  transporting  on  the 
Topock  Intercormect  facilities  to  only 
qualified  NGPA  311  shippers.  This  could 
result  in  Subpart  G  shippers  not  being 
able  to  access  Mojave's  markets  with 
any  gas  supplies  on  Transwestem's 
system,  including  the  San  Juan  Basin. 
Comment  date:  January  13, 1992,  in 
accordance  with  the  Standard 
Paragraph  F  at  the  end  of  this  notice. 

7.  Arkla  Energy  Resources,  a  Division  of 
Arkla,  Inc. 

December  24, 1991. 
[Docket  No.  CP92-245-000J 

Take  notice  that  on  December  17, 
1991,  Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc..  525  Milam  Street, 
Shreveport,  Louisiana  71151.  filed  in 
Docket  No.  CP92-248-000  a  request 
pursuant  to  §§  157.205, 157.211, 157.212 
and  157.216  of  the  Conunission's 
Regulations  (18  CFR  175.205. 157.211, 
157.212  and  157.216)  under  its  blanket 
certificate  issued  in  Docket  Nos.  CP82-   - 
384-000  and  CP82-364-001  to  construct 
and  operate  certain  facilities  in 
Arkansas,  Louisiana  and  Texas,  and  to 
abandon  certain  facilities  in  Arkansas 
and  Texas,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the  . 
Commission  and  open  to  public 
inspection. 

Specifically,  AER  proposes  (1)  to 
operate  three  existing  taps  for  delivery 
of  natural  gas  to  Arkansas  Louisiana 
Gas  Company  (ALG)  for  resale  to 
consumers  other  than  the  right-of-way 
grantors  for  whom  the  taps  were 
originally  installed,  (2)  to  upgrade  one 
existing  meter  station  for  increased 
deliveries  to  ALG  for  resale  consumers, 
and  (3)  to  relocate  two  existing  meter 
stations  for  deliveries  to  ALG  and  to 
abandon  certain  related  AER  pipeline 
facilities.  AER  further  states  that  the  gas 
will  be  delivered  from  its  general  system 
supply,  which  it  states  is  adequate  to 
provide  the  service. 
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Comment  date:  February  10, 1992.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Northern  Natural  Gas  Company 
December  24, 1991. 

(Docket  No.  CP92-257-0001 

Take  notice  that  on  December  19, 
1991,  Northern  Natural  Gas  Company 
(Northern),  P.O.  Box  3330.  Omaha, 
Nebraska  68103-0330.  Tiled  a  request 
with  the  Commission  in  Docket  No. 
CP92-257-000  pursuant  to  §  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  abandon  in  place 
approximately  2.27  miles  of  its  four-inch 
Elkhart,  Kansas,  branchline  and  1,310 
feet  of  this  four-inch  Hugoton,  Kansas, 
branchline  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000.  all  as  more  fully  described  in 
the  application  which  is  open  to  public 
inspection. 

Northern  proposes  to  abandon  in 
place  approximately  2.27  miles  of  its 
four-inch  Elkhart,  Kansas,  branchline 
and  1,310  feet  of  its  four-inch  Hugoton, 
Kansas,  branchline  because  these 
facilities  have  been  replaced  by  new 
facilities.  Northern  states  that  the 
Commission  authorized  the  Elkhart 
meter  station  and  branchline  and  the 
Hugoton  town  border  station  and 
branchline  in  the  "grandfather"  order 
issued  April  6, 1943,  in  Docket  No.  G- 
280.  Northern  further  states  that  it 
installed  these  facilities  in  1929  and  1931 
to  serve  Peoples  Natural  Gas  Company. 
Division  of  Utilicorp  United  Inc. 
(Peoples),  for  natxiral  gas  service  to 
residential  and  commercial  consumers 
in  Elkhart  and  Hugoton.  respectively. 
Northern  states  that  the  proposed 
abandonment  would  not  result  in  the 
abandonment  of  service  to  any  of 
Northern's  existing  customers  and  that 
Peoples  has  agreed  to  the  proposed 
abandormient  of  facilities. 

Comment  date:  February  10. 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP92-26O-000] 
December  24, 1991. 

Take  notice  that  on  December  20. 
1991,  Transcontinental  Gas  I^pe  Line 
Corporation  (Transco),  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP92-26O-O00  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  fum  transportation  service  to 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  all  as  more  fully  set  forth  in 
the  application  on  Hie  with  the 


Commission  and  open  to  public 

inspection. 

It  is  stated  that  Transco  has  provided 
Tennessee  with  written  notice  of  its 
desire  to  terminate  the  service 
agreement  and  service  under  Transco's 
Rate  Schedule  X-15.  effective  January 
15, 1992.  It  is  also  stated  that  Transco 
requests  authorization  to  provide 
replacement  firm  transportation  service 
under  Transco's  Rate  Schedule  FT, 
effective  as  of  January  15, 1992.  at  the 
same  level  of  service  as  under  Rate 
Schedule  X-15  and  that  the  pregranted 
abandonment  provision  of  the 
Commission's  Regulations  not  apply  to 
such  replacement  FT  service. 

Comment  date:  January  3, 1992.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Northwest  Pipehoe  Corporation 

[Docket  No.  CP92-252-000] 
December  24, 1991. 

Take  notice  that  on  December  17, 
1991.  Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84158-0900,  filed  in  Docket 
No.  0^2-252^-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  gas  exchange  service  with 
Questar  Pipeline  Corporation  (Questar). 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  on  October  4. 1966, 
Northwest's  predecessor.  El  Paso 
Natural  Gas  Company  (El  Paso)  and 
Cascade  Natural  Gas  Corporation 
(Cascade)  entered  into  a  gas  exchange 
agreement  covering  the  delivery  of  not 
more  than  6,000  Mcf  per  day  of  natural 
gas  by  Cascade  from  the  Elk  Springs 
and  Winter  Valley  fields  in  Moffatt 
County,  Colorado,  into  Northwest's 
Piceance  Creek  lateral  in  Rio  Blanco 
County,  Colprado,  in  exchange  for  the 
delivery  of  equivalent  quantities  of  gas 
by  Northwest  into  Cascade's  pipeline  at 
the  discharge  side  of  Northwest's 
Compressor  Station  No.  24  at  the 
upstream  terminus  of  Northwest's 
Piceance  Creek  lateral  in  Rio  Blanco 
County,  Colorado. 

Northwest  states  that  the  exchange 
agreement  was  originally  certificated  in 
El  Paso's  Docket  No.  CP67-141  and 
Cascade's  Docket  No.  CPe7-154  by 
order  issued  February  13, 1967.  It  is  also 
stated  that  effective  January  21. 1968.  El 
Paso's  tariff  was  modified  to  reflect  a 
volume  increase  to  9,000  Mcf  per  day 
under  the  exchange  agreement. 

It  is  stated  that  as  a  result  of 
Northwest's  acquisition  of  El  Paso's 
Pacific  Northwest  Division  in  1974,  the 
exchange  agreement  is  set  forth  as  Rate 


.  Schedule  X-17  in  Northwest's  F£Jl.C 
Gas  Tariff.  Original  Volume  No.  2.  It  it 
also  stated  that  in  1976,  in  Docket  No. 
CP76-111,  Mountain  Fuel  Resources, 
Inc^  received  approval  to  acquit 
Cascade's  Colorado-Utah  Division 
facilities  and  to  continue  operating 
,  under  Cascade's  previously  certificate 
contracts,  induding  the  exchange  with 
Northwest.  In  addition,  it  is  stated  that 
effective  Mardi  7, 1968,  the  name  of 
Mountain  Fuel  Resources.  Inc.  was 
changed  to  Questar  Pipeline  Company. 

Northest  requests  permission  and 
approval  to  abandon  the  exchi^ige  of  up 
to  6,000  Mcf  per  day  of  natural  gas  with 
Questar  pursuant  to  Northwest's  Rate 
Schedule  X-17  of  its  ¥£JR.C.  Gas  Tariff. 
Original  Volume  No  2.  Northwest  states 
that  the  primary  term  of  the  October  4, 
1966  exchange  agreement  expired  in 
1976.  Northwest  further  states  that 
Questar't  predecessor,  Cascade  Natural 
Gas  Corporation  was  authorited  to 
abandon  its  participation  in  the 
exchange  service  in  1984. 

Northest  states  that  no  abandonment 
of  facilities  is  proposed  in  conjunction 
with  the  abandonment  of  this  service. 

Comment  date:  January  14, 1992,  in 
accordance  writh  Standard  Paragraph  F 
at  the  end  of  the  notice. 

11.  Northwest  Pipeline  CorporatioB 

(Docket  No.  CPa2-2S»-000] 
December  24. 1991. 

Take  notice  that  on  December  17, 
1991,  Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84158-Oeoa  filed  in  Docket 
No.  CP92-253-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  gathering  and  exchange 
services  provided  for  Colorado 
Interstate  Gas  Company  (CIG),  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  in  Docket  No.  CP78- 
122,  order  issued  November  16, 1989. 
Northwest  and  CIG  were  authorized  to 
transport  and  exchange  up  to  25.000  Mcf 
per  day  of  natural  gas.  Northwest  states 
that  it  has  been  gathering  only  23 
MMBtu  per  day  of  natural  gas  for  CIG 
under  Rate  Schedule  X-86  from  a  few 
wells  connected  by  Northwest  to  CIG's 
system  in  the  Blue  Gap  and  Madden 
areas  of  Wyoming.  In  addition. 
Northwest  states  that  it  has  terminated 
nearly  all  of  its  system  gas  supply 
purchase  arrangements,  so  it  no  longer 
needs  the  expansive,  system-wide 
gathering  and  transportation  services 
provided  by  CIG. 

It  is  stated  that  Northwest  and  CIG 
have  agreed  to  terminate  the 
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transportation  and  exchange  services 
under  Rate  Schedule  X-66.  Northwest 
states  that  replacement  gathering  and 
open-access  transportation  agreements 
were  executed  which  provide  for  CIG's 
continued  gathering  and  transportation 
of  Northwest's  small  remaining  gas 
supplies  which  were  formerly  subject  to 
the  Rate  Schedule  X-66  transportation 
and  exchange  agreement.  In  addition,  it 
is  stated  that  to  replace  Northwest's 
gathering  service  for  CIG  under  Rate 
Schedule  X-66,  Northwest  and  CIG 
entered  into  a  non-certificated 
replacement  gathering  and  processing 
agreement  whereby  Northwest  agreed  to 
gather  on  an  interruptible  basis  and 
process  up  to  1.000  NfMBtu  per  day  of 
natural  gas  owned  or  controlled  by  CIG 
from  various  wells,  including  the  wells 
which  were  formerly  covered  by  the 
Rate  Schedule  X-66  agreement. 

Comment  date;  January  14, 1992,  in 
accordance  with  the  Standard 
paragraph  F  at  the  end  of  this  notice. 

12.  Northwest  Pipeline  Coiporation 

[Docket  No.  CP92-254-000J 
December  24, 1991. 

Take  notice  that  on  December  18, 
1991,  Northwest  Pipeline  Corporation 
(Northwest)  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158-0900,  filed  in  Docket 
No.  CP92-254-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  abandon  a  transportation 
and  exchange  service  for  Questar 
Pipeline  Company  (Questar),  all  as  more 
fully  set  forth  in  the  request  which  is 
open  to  public  inspection. 

Northwest  states  that  the 
transportation  service  was  authorized 
by  the  Commission  in  Docket  Nos.  G- 
15458  and  G-17651.  It  is  asserted  that 
Pacific  Northwest  Pipeline  Corporation 
(Pacific  Northwest),  a  predecessor  of 
Northwest,  was  authorized  to  exchange 
up  to  100,000  Mcf  per  day  of  gas  with 
Mountain  Fuel  Supply  Company 
(Mountain  Fuel),  a  predecessor  of 
Questar,  pursuant  to  the  terms  of  an 
agreement  dated  July  1, 1958,  on  file 
with  the  Commission  as  Northwest's 
Rate  Schedule  X-15.  It  is  stated  that 
Pacific  Northwest  was  authorized  to 
transport  gas  for  Mountain  Fuel 
pursuant  to  the  terms  of  an  agreement 
dated  Decembers,  1958,  on  file  with  the 
Commission  as  Northwest's  Rate 
Schedule  X-16.  It  is  explained  that 
Northwest  and  Questar  have  mutually 
agreed  to  terminate  the  transportation 
and  exchange  service  by  signing  a 
Termination  Agreement  dated  October 
1, 1990.  It  is  explained  that  Northwest 
would  replace  the  services  proposed  for 
abandonment  with  an  open-acqess 
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interruptible  transportation  service.  It  is 
further  explained  that  no  facilities 
would  be  abandoned  in  conjunction 
with  the  proposed  abandonment  of 
service. 

Comment  date:  January  14, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural    - 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  by  section  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  filing  if  no  motion  to 
intervene  is  filed  within  the  time 
required  herein,  if  the  Commission  on  its 
own  review  of  the  matter  finds  that  a 
grant  of  the  certificate  is  required  by  the 
public  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instance  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed  for 

filing  a  protest,  the  instant  request  shal' 

be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Secretary. 

[PR  Doc.  92-31  Filed  1-2-82: 8:45  am] 

BILUNG  CODE  •717-01-M 


IDocket  No.  RP91-143-008] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Proposed  Changes  In 
FERC  Gas  Tariff 

December  26, 1991. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Partnership 
("Great  Lakes"),  on  December  17, 1991, 
tendered  to  the  Federal  Energy 
Regulatory  Commission  (Commission) 
the  following  pro  forma  tariff  sheets,  to 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  and  Original  Volumes 
Nos.  2  and  3: 

First  Revised  Volume  No.  1 

33rd  Revised  Sheet  No.  1 
Original  Volume  No.  2 

39th  Revised  Sheet  No.  1 

Third  Revised  Sheet  No.  4 

First  Revised  Sheet  Nos.  5  through  25 

Original  Volume  No.  3 

Second  Revised  Sheet  No.  1 
Second  Revised  Sheet  No.  8 
Second  Revised  Sheet  No.  23 

Great  Lakes  states  that  the  purpose  of 
the  instant  filing  is  to  comply  with 
Ordering  Paragraph  (B)  of  the  "Opinion 
and  Order  Affirming  in  Part  and 
Reversing  in  Part  Initial  Decision" 
issued  by  the  Federal  Energy  Regulatory 
Commission  ("Commission")  on  October 
31. 1991,  in  Docket  Nos.  RP89-1 86-000,  et 
al.  (Opinion).  In  this  regard,  the  Opinion 
directed  Great  Lakes  to  file,  in  Docket 
No.  RP91-143-000,  pro  forma  tariff 
sheets  containing  a  capacity  release  and 
assignment  program  applicable  to  its 
firm  transportation  services  [see. 
Opinion,  mimeo  at  20-21,  24). 

Great  Lakes  further  states  that  the  pro 
forma  tariff  sheets  would  create  new 
Rate  Schedule  CRT.  applicable  to  the 
transportation  of  gas  for  the  account  of 
an  assignee  of  firm  capacity  under  the 
release  and  assignment  program.  In 
addition,  \.he  pro  forma  tariff  are 
submitted.  Great  Lakes  states,  to  include 
a  Form  of  Service  Agreement  applicable 
to  Rate  Schedule  CRT,  an  Amendatory 
Agreement  to  provide  a  contractual 
basis  for  the  assignment  of  capacity,  pro 
forma  tariff  sheets  to  designate  the 
format  for  capacity  release  and 
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assignment  requests,  and  various  other 
technical  changes  to  Great  Lakes'  FERC 
Gas  Tariff  to  reflect  the  capacity  release 
and  assignment  program. 

Great  Lakes  states  that  copies  of  this 
filing  were  served  on  all  of  its 
customers,  upon  the  Public  Service 
Commissions  of  the  States  of  Minnesota, 
Michigan,  and  Wisconsin,  and  upon  all 
parties  listed  on  the  service  list 
maintained  by  the  Commission's 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  Hie  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  3, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  Hling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  92-36  Filed  1-2-92;  &4S  am] 
BILLING  CODE  67t7-01-M 

(Docket  No.  RP88-259-052] 

Northern  Natural  Gas  Co.;  Proposed 
Ctianges  (n  FERC  Gas  Tariff 

December  28, 1991. 

Take  notice  that  on  December  18, 
1991,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

Thirty-Fifth  Revised  Sheet  No.  86 
Forty-Fourth  Revised  Sheet  No.  87 
Fortjt-Seventh  Revised  Sheet  No.  88 
Twenty-Ninth  Revised  Sheet  No.  89 
Thirty-Eighth  Revised  Sheet  No.  90 
Twenty-Fifth  Revised  Sheet  No.  94 
Twenty-First  Revised  Sheet  No.  95 
Twenty-Fifth  Revised  Sheet  No.  96 
Twentieth  Revised  Sheet  No.  97 
Twenty-Fourth  Revised  Sheet  No.  98 
Twenty-Seventh  Revised  Sheet  No.  99 
Twenty-Third  Revised  Sheet  No.  100 
Twenty-First  Revised  Sheet  No.  101 
Twenty-Third  Revised  Sheet  No.  102 
Twenty-First  Revised  Sheet  No.  103 
Twentieth  Revised  Sheet  No.  104 
Twentieth  Revised  Sheet  No.  105 
Fourteenth  Revised  Sheet  No.  105A 
Twentieth  Revised  Sheet  No.  106 
Seventeenth  Revised  Sheet  No.  107 
Nineteenth  Revised  Sheet  No.  108 
Twentieth  Revised  Sheet  No.  109 
Twentieth  Revised  Sheet  No.  110 
Eighteenth  Revised  Sheet  No.  Ill 
Nineteenth  Revised  Sheet  No.  112 


Eighth  Revised  Sheet  No.  112A 
Twentieth  Revised  Sheet  No.  113 
Twentieth  Revised  Sheet  No.  114 
Nineteenth  Revised  Sheet  No.  115 
Seventeenth  Revised  Sheet  No.  116 
Twenty-First  Revised  Sheet  No.  117  •- 

Twenty-Third  Revised  Sheet  No.  118 
Twenty-Fourth  Revised  Sheet  No.  119 
Seventeenth  Revised  Sheet  No.  120 
Nineteenth  Revised  Sheet  No.  121 
Fifteenth  Revised  Sheet  No.  122 
Fifteenth  Revised  Sheet  No.  123 
Fifteenth  Revised  Sheet  No.  125 
Fifth  Revised  Sheet  No.  126 
Fourth  Revised  Sheet  No.  127 
Fourth  Revised  Sheet  No.  128 
Third  Revised  Sheet  No.  129 
Sixth  Revised  Sheet  No.  130 
Sixth  Revised  Sheet  No.  131 

These  tariff  sheets  are  being  filed  to 
update  the  Index  of  Purchasers  and 
Directory  of  Communities  Served 
contained  in  Northern's  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
reflecting  the  extension  of  Northern's 
IGIC  approved  by  Commission  order 
dated  September  3, 1991,  and  Service 
Agreements  associated  with  the 
Wisconsin  Gas  Company  "Grantsburg" 
sale  approved  by  Commission  order 
dated  September  6, 1991  in  Docket  No. 
CP91-1677-000.  All  Service  Agreements 
contained  in  this  filing  became  effective 
an  November  1. 1991. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  3, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  92-37  Filed  1-2-92;  8:45  am) 

BILUNO  CODE  (717-01-M 

[Docket  No.  RP92-19-001] 

Transwestem  Pipeline  Co.  Compliance 
HIing 

December  26. 1991. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
December  16, 1991  tendered  for  filing,  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Effective  Decemlwr  1, 1991: 
Substitute  4th  Revised  Sheet  No.  28 


Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 


1st  Revised  Sheet 
4th  Revised  Sheet 
Original  Sheet  No 
Original  Sheet  No 
7th  Revised  Sheet 
1st  Revised  Sheet 
1st  Revised  Sheet 
1st  Revised  Sheet 
1st  Revised  Sheet 


No.  51A 
N0.68A 

80A 

80B 
No.  81 
N0.92A 
No.  925 
No.  92C 
No.  920 


Transwestem  slates  that  the  above- 
referenced  tariff  sheets  are  being  filed  to 
comply  with  the  Commission's  Order 
("Order")  issued  November  29, 1991  in 
Docket  No.  RPg2-19-000.  The  Order 
required  Transwestem  to  refile  revised 
tariff  sheets  within  fifteen  (15)  days  to 
reflect  language  for  Unauthorized  Gas 
that  states  Transwestem  will  only 
assess  one  penalty  for  each 
unauthorized  gas  infraction  that  occurs, 
and  that  penalties  assessed  against 
Transwestem  or  an  affiliate  will  be 
refunded  to  other  customers  on 
Transwestem's  system. 

The  Commission  also  approved  the 
indexing  of  imbalances,  but  only 
prospectively.  Therefore,  Transwestem 
states,  it  is  refiling  revised  tariff  sheets 
to  implement  price  indexing  and 
Monthly  Cash-Out  for  those  imbalances 
occurring  after  January  1. 1992.  In 
addition,  the  Commission's  Order 
directed  the  FERC  Staff  to  convene  a 
technical  conference  to  discuss  the 
proposed  tariff  revisions  dealing  with 
Flexible  Receipt  Points,  Flexible 
Delivery  Points,  and  Monthly  Cash-Out 
of  past  imbalances.  Therefore, 
Transwestem  states,  it  is  refiling  revised 
tariff  sheets  to  be  effective  December  1, 
1991  to  remove  these  provisions  until 
after  the  technical  conference. 

Transwestem  requests  that  the 
Commission  grant  any  and  all  waiver* 
of  its  rules,  regulations,  and  orders  as 
may  be  necessary  so  as  to  permit  the 
tariff  sheets  submitted  by  it  to  become 
effective  December  1, 1991. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  all  parties  of 
record  in  this  proceeding,  all 
Transwestem's  utility  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  3, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  ^le  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  0.  Casbell.     , 

Secretary. 

|FR  Doc.  92-38  Filed  1-2-92;  8:45  am 

HLUtM  COM  triT-OI-M 


(Docket  Not.  TQ92-1-55-002  and  TM92-2- 
S5-001] 

Questar  Pipeline  Co^  Tariff  Filing 

December  26, 1991.  | 

Take  notice  that  Questar  Pipeline 
Company,  on  December  16, 1991 
tendered  for  filing  and  acceptance  to  be 
effective  December  1. 1991,  and  January 
1. 1992.  the  following  tariff  sheets: 


Effective  date 

Original  Volume  No.  1: 

Second  Substitute  Frfleentti  Re- 

December i, 

vised  Sfieet  No.  12. 

1991. 

Substitute     Sixteentti     Revised 

January  i, 

Sheet  No  12. 

1992. 

Original  Volume  No.  1-A: 

Substitute      Seventh      Revised 

January  1. 

Sheet  No.  5. 

1992. 

Onginal  Volume  No.  3; 

Substitute  Eighth  Revised  Sheet 

January  1, 

No.  8. 

1992. 

Questar  states  that  the  purpose  of  this 
filing  is  to  (1)  refile  its  purchase  gas  cost 
adjustment  in  compliance  with  the 
November  29, 1991.  order  in  Docket  No. 
TQ92-1-55-O00  and  (2)  update  tariff 
sheets  filed  November  27. 1991.  in 
Docket  No.  TM92-2-55-O00 
implementing  the  Gas  Research  Institute 
Charge  by  incorporating  revised  base 
sales  and  transportation  rates  in 
accordance  with  Questar's  November 
15. 1991.  compliance  filing  in  Docket  No. 
RP91-14O-008  as  supplemented  on 
December  10, 1991.  and  December  12. 
1991. 

Questar  states  that  it  has  provided  a 
copy  of  this  filing  to  parties  listed  on  the 
Commission's  official  service  list  of 
Docket  Nos.  TQ92-1-55-000  and  TM92- 
2-55-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  3, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


UMI 


Commission  and  are  available  for  public 

inspection. 

Loia  D.  CasheU. 

Secretary. 

(FR  Doc.  92-34  Filed  1-2-92:  8.45  am) 

■ILUNO  COOC  ni7-»i-M 


(Docket  No.  MT8S-16-00S] 

Superior  Offshore  Pipeline  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  26. 1991. 

Take  notice  that  on  December  19, 
1991,  Superior  Offshore  Pipeline  Co. 
("SOPCO")  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1: 

1.  Sixth  Revised  Sheet  No.  40; 

2.  Sixth  Revised  Sheet  No.  41; 

3.  Fifth  Revised  Sheet  No.  42: 

4.  Fifth  Revised  Sheet  No.  43;  and 

5.  First  Revised  Sheet  No.  43a. 

The  above-referenced  tariff  sheets  are 
being  filed  to  ensure  continued 
compliance  with  the  findings  and 
conditions  set  forth  in  the  Commission's 
May  23. 1991  "Order  on  Order  Nos.  497 
and  497-A  Compliance  Filings,"  issued 
in  Docket  Nos.  MT-88-1-000,  et  a/.,'  and 
the  Commission's  May  23, 1991  "Order" 
specifically  applicable  to  SOPCO  in 
Docket  No.  MG  88-23-000,*  part  161  of 
the  Commission's  Regulations 
concerning  Standard  of  Conduct  for 
Interstate  Pipelines  With  Market 
Affiliates  and  Order  Nos.  497  and  497- 
A.  The  principal  purpose  of  the  above- 
referenced  tariff  sheets  is  to  reflect  an 
updated  list  of  operating  personnel  for 
the  SOPCO  system  resulting  from  a 
September  1. 1991  reorganization  of 
management  and  operational  personnel 
of  all  Mobil  Corporation  affiliate 
pipeline  systems. 

SOPCO  requests  that  the  above- 
referenced  tariff  sheets  be  made 
effective  February  1. 1992. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  13, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 


■  Algonquin  Gas  Transmission  Company,  et  at.. 
55  FERC  \  61,281  (1991). 

•  Superior  Offshore  Pipeline  Company.  55  FERC  \ 
61.289  (1901). 


Any  person  wishing  to  become  a  party 

must  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Loia  D.  CasheU. 

Secretary. 

(FR  Doc.  92-35  Filed  1-2-92:  8:45  am] 

eiUJNO  CODE  (717-01-11 

[Docket  No.  MT88-17-003] 

Texas  Sea  Rim  Pipeline,  Inc^  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  26, 1991. 

Take  notice  that  on  December  19. 
1991,  Texas  Sea  Rim  Pipeline.  Inc.  ("Sea 
Rim")  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  2: 

1.  Second  Revised  Sheet  No.  113; 

2.  Second  Revised  Sheet  No.  114; 

3.  Second  Revised  Sheet  No.  115; 

4.  First  Revised  Sheet  No.  115a:  and 

5.  Second  Revised  Sheet  No.  116. 

The  above-referenced  tariff  sheets  are 
being  filed  to  ensure  continued 
compliance  with  the  findings  and 
conditions  set  forth  in  the  Commission's 
May  23. 1991  "Order  or  Order  Nos.  497 
and  497-A  Compliance  Filings."  issued 
in  Docket  Nos.  MT-8ft-l-000.  et  oL*  and 
the  Commission's  May  23. 1991  "Order" 
specifically  applicable  to  Sea  Rim  in 
Docket  No.  MG  88-24-000.*  Part  161  of 
the  Commission's  Regulation  concerning 
Standards  of  Conduct  for  Interstate 
Pipeline  With  Market  Affiliates  and 
Order  Nos.  497  and  497-A.  The  principal 
purpose  of  the  above-referenced  tariff 
sheets  is  to  reflect  an  update  list  of 
operating  personnel  for  the  Sea  Rim 
system  resulting  from  a  September  1, 
1991  reorganization  of  management  and 
operational  personnel  of  all  Mobil 
Corporation  affiliate  pipeline  systems. 

Sea  Rim  requests  that  the  above- 
referenced  tariff  sheets  be  made 
effective  February  1. 1992. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  13, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 


■  Algonquin  Cas  Transmission  Company,  et  ai, 
55  FERC  I  61.261  (19B1). 

>  Texas  Sea  Rim  Pipeline.  Inc..  55  FERC  \  61.290 
(1991). 
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.  Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahell. 
Secretary. 
[FR  Doc.  92-33  Filed  1-2-92: 8:45  am] 

MLUNO  CODE  STir-OI-ll 

[Docket  No.  RP92-19-000] 

Transwestem  Pipeline  C04 
Rescheduling  of  Technical  Conference 

December  26, 1991. 

Take  notice  that  the  technical 
■  conference,  previously  scheduled  for 

Wednesday,  January  8, 1992,  has  been 
"  rescheduled.  The  conference  has  been 
scheduled  for  Wednesday,  January  IS, 
1992  at  10  a.m.,  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE..  Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lots  D.  Cashell. 
Secretary. 

[FR  Doc.  92-39  Filed  1-2-42: 8:45  am] 
MUmO  CODE  triT-OI-M 

(Docket  No.  RP92-21-001] 

Williama  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

December  26. 1991. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  December  16, 
1991  tendered  for  filing  Substitute  First 
Revised  Sheet  No.  219  to  be  included  in 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1. 

WNG  states  that  this  filing  was  made 
in  compliance  with  Commission  order 
(order)  issued  November  29, 1991  in 
Docket  No.  RP92-21-000.  The  order 
directed  WNG  to  file  revised  tariff 
sheets  within  15  days  of  the  date  of  the 
order  to  clarify  that  if  WNG's  currently 
effective  PGA  rates  are  based  on  an 
interim  PGA  filing,  any  sales  of  excess 
deliveries  to  the  Company  during  a 
supply  curtailment  will  be  made  at  the 
WACOG  included  in  such  interim  PGA 
niing.  Substitute  First  Revised  Sheet  No. 
219  is  being  filed  to  clarify  the  WACOG 
basis  for  the  purchase  of  excess 
deliveries. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
purchasers  and  interested  state 
conmiissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 


Washington,  DC  20426,  in  accordance 
with  Section  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  January  3, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection. 
Loii  0.  Cashell, 
Secretary. 

[FR  Doc.  92-32  Filed  1-2-92: 8:45  am] 
WLLNM  COOK  •TIT'OI-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  91-104-NQ] 

Global  Petroleum  Corp.;  Application  To 
Import  and  Export  Natural  Gas, 
Including  Liquefied  Natural  Gas 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  application  for 
blanket  authorization  to  import  and 
export  natural  gas,  including  liquefied 
natural  gas. 

SUMMAHv:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  December  4, 
1991,  of  an  application  filed  by  Global 
Petroleum  Corp.  (Global)  for  blanket 
authorization  to  import  and  export  up  to 
100  Bcf  of  natural  gas,  including 
liquefied  natural  gas  (LNG),  over  a  two- 
year  period  commencing  with  the  date 
of  first  import  or  export  delivery.  Global 
intends  to  use  the  existing  facilities  to 
transport  the  proposed  imports  and 
exports,  no  new  construction  would  be 
required.  Global  would  submit  quarterly 
reports  detailing  each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  February  3, 1992. 
addresses: 

Office  of  Fuels  Programs.  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  3F-056,  FE-50, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-«l78. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Frank  Duchaine  Jr.,  Office  of  Fuels 


Programs,  Fossil  Energy,  U.S. 
Department  of  Energy.  Forrestal 
Building,  room  30-067.  FE-53, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-8233. 
Lot  Cooke,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S. 
Department  of  Energy.  Forrestal 
Building,  room  6E-042.  GC-14. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-0503. 

SUFPtEMENTARY  INFORMATION:  Global  is 
a  Massachusetts  corporation  with  its 
principal  place  of  business  in  Waltham, 
Massachusetts.  Global  is  a  marketer  of 
natural  gas  and  is  an  affiliate  with 
Trinity  Pipeline  Inc.,  an  aggregator  and 
marketer  of  natural  gas. 

Global  proposes  to  secure  quantities 
of  U.S.  natural  gas  from  a  variety  of 
suppliers  in  various  producing  states 
and  resell  to  customers  outside  the  U.S. 
Also.  Global  contemplates  purchasing 
natural  gas  supplies  from  a  variety  of 
foreign  suppliers  and  reselling  such 
supplies  to  any  suitable  domestic 
purchaser,  including  local  distribution 
companies,  pipelines,  and  commercial 
and  industrial  end-users.  Global 
requests  authorization  to  import  and 
export  natural  gas  and  LNG  for  its  own 
account  as  well  as  for  the  accounts  of 
others.  Although  the  identity  of  the 
parties  are  not  known  at  this  time. 
Global  states  that  the  individual  import 
and  export  transactions  would  be 
conducted  through  arm's  length 
bargaining  and  the  price  would  be 
competitive  in  the  marketplace.  In 
addition.  Global  asserts  that  the  gas  to 
be  exported  would  be  incremental  to  the 
needs  of  current  domestic  purchasers  in 
the  area  from  which  the  supplies  would 
come. 

The  decision  on  Global's  application 
for  import  authority  will  be  made 
consistent  with  DOE's  natural  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22, 1984).  In  reviewing 
natural  gas  export  applications,  the 
domestic  need  for  the  gas  to  be  exported 
is  considered,  any  other  issues 
determined  to  be  appropriate  in  a 
particular  case,  including  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  arrangements.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  on  these 
matters  as  they  relate  to  the  requested 
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import  and  export  authority.  The 
applicant  asserts  that  this  import/export 
arrangement  would  be  in  the  public 
interest.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C.  4321.  et  seq..  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  above  address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact. 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  In  dispute 


that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Global's  application  is 
available  for  inspection  and  copying  in 
the  O^ice  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC,  December  27, 
1991. 
Clifford  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuela 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  92-92  Filed  1-2-92;  8:45  am] 

MLUNO  COOC  e4M-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4090-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  16, 1991  Through 
December  20, 1991  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c]  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  5, 1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-AFS-L82012-ID  Rating 
EC2.  Lucky  Peak  Nursery  Pest 
Management  Program.  Implementation. 
Intermountain  Region,  Boise  National 
Forest,  Ada  County,  ID. 

Summary:  EPA  has  reviewed  the  Draft 
Environmental  Impact  Statement  (DEIS). 
EPA  rated  the  DEIS  EC-2 
(Environmental  Concerns-Insufficient 
Information).  EPA  has  concerns 
regarding  the  potential  for  surface  and 
ground  water  chemical  contamination 
and  surface  water  eutrophication. 

ERP  No.  D-BIA-K65063-00  Rating 
E02.  Fort  Mojave  Indian  Reservation 


Planned  Community  Development. 
Mojave  Valley  Resort.  Lease  Approval. 
Sites  Selected.  Section  404  Permit  and 
Coast  Guard  Permit,  San  Bernardino 
Co.,  CA,  Clark  Co.,  NV  and  Mohave  Co.. 
AZ. 

Summary:  EPA  expressed 
environmental  objections  regarding 
potential  impacts  to  air  and  water 
quality,  wetlands,  sensitive  species  and 
biodiversity.  EPA  requested  additional 
information  in  the  FEIS  on  the 
jurisdiction  and  enforcement  of 
environmental  laws;  monitoring  and 
mitigation;  and  impacts  to  air  and  water 
quality,  vegetation,  wildlife,  including 
cumulative  impacts. 

ERP  No.  D-DOE-K36103-CA  Rating 
EC2.  Sacramento  Metropolitan  Area 
Flood  Control  Plan,  Implementation. 
Yolo  and  Sacramento  Counties,  CA. 

Summary:  EPA  expressed 
environmental  concerns  because  the 
DEIS  did  not  rigorously  explore  and 
objectively  evaluate  ail  alternatives,  nor 
did  it  sufficiently  discuss  compliance 
with  environmental  laws  (Clean  Water 
Act,  Clean  Air  Act),  nor  did  it 
sufficiently  discuss  means  to  mitigate 
adverse  direct,  indirect  and  cumulative 
impacts  to  wetlands,  water  quahty.  air 
quality  and  other  natural  resources.  EPA 
noted  that,  based  on  the  information  in 
the  DEIS,  it  was  unable  to  determine  the 
least  environmentally  damaging 
practicable  alternative  which  fulfills  the 
basic  project  purpose,  as  required  by  the 
Clean  Water  Act. 

ERP  No.  D-SFW-L70011-AK  Rating 
EC2,  Federal  Subsistence  Management 
Program  for  Federal  Public  Lands  in 
Alaska.  Implementation.  AK. 

Summary:  EPA  had  environmental 
concerns  based  on  the  potential  for 
adverse  effects  if  adequate  funding  is 
not  received  to  implement  the  entire 
program.  Additional  information  is 
needed  to  describe  the  feedback  loop  for 
the  use  of  population  status  information 
in  the  subsistence  use  decision  process. 

Final  EISs 

ERP  No.  F-BLM-G02000-NM 
Albuquerque  District  Resource 
Management  Plan  (RMP)  Amendment. 
Oil  and  Gas  Leasing  and  Development, 
Farmington,  Rio  Puerco  and  Taos 
Resource  Areas,  Implementation, 
Several  Counties,  NM. 

Summary:  EPA  feels  while  the  FEIS 
attempts  to  be  responsive  to  issues  such 
as  cumulative  impacts,  methane 
migration,  air  quality,  etc.,  there  is  little 
documentation  offered  by  BLM  to 
validate  the  responding  statements. 
Additional  studies  or  analyses  are 
warranted  on  these  issues  to  fill 
remaining  data  gaps.  As  such,  we 
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continue  to  have  concerns  with  the 
proposal  Region  6  believes  that  the 
recently  signed  MOU  between  BLM  and 
EPA,  to  deal  with  oil  and  gas  activities 
in  the  San  Juan  Basin,  may  be  the  best 
mechanism  to  resolve  these  issues. 

ERP  No.  FA-COB-A30031-FL 
Manatee  County  Shore  Protection 
Project.  Beach  Protection  Extension  and 
Groins  Construction,  Updated 
Modifications,  Manatee  County,  FL 

Summary:  EPA  continues  to  have  a 
degree  of  environmental  concern  about 
removal  of  sand  from  the  offshore 
borrow  area  because  this  could  affect 
the  long-term  sand  budget  for  this 
section  of  Anna  Maria  Island. 
Additionally,  the  value  of  using  artificial 
reefs  as  mitigation  for  hard  bottom  loss 
remains  a  matter  of  discussion. 

Dated:  December  30, 1991. 
WiUian  D.  Dickenon. 
Deputy  Officer,  Office  of  Federal  Activities. 
[FR  Doc.  92-98  Filed  1-2-92;  8:45  am] 
nLUtm  CODE  Wa»4(MN 


(ER-Fm.-4090-4] 

Environmental  Impact  Statements; 
AvaUabHKy 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5073  OR  (202)  260-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  December  23, 1991  Through 
December  27, 1991  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  910449,  FINAL  EIS,  FAA,  TX. 
Stinson  Municipal  Airport  Improvement, 
Airport  Layout  Plan.  Approval  and 
Funding,  City  of  San  Antonio,  Bexar 
County,  TX,  Due:  February  03, 1992, 
Contact:  Ms.  Mo  Keane  (817)  624-5606. 

EIS  No.  910450.  DRAFT  EIS.  SFW.  CA. 
Tijuana  Estuary  Tidal  Restoration 
Project,  Implementation.  Tijuana  River 
National  Estuarine  Research  Reserve. 
Section  10  and  404  Permits  and  Special 
Use  Permit,  San  Diego  County,  CA,  Due: 
March  04, 1992.  Contact:  Robert  Fields 
(503)  429-6164. 

EIS  No.  910451.  DRAFT  EIS.  FRC  WA. 
ID,  NV.  OR.  WY.  CA,  Northwest  Natural 
Pipeline  Gas  Expansion  Project, 
Construction  and  Operation,  Licensing, 
from  points  in  Canada  and  the  United 
States  to  Washington,  Oregon.  Idaho. 
Wyoming,  Nevada  and  California,  WA. 
OR,  ID.  WY.  NV  and  CA,  Due:  February 
18, 1992,  Contact:  Lauren  O'Donnell 
(202)  20B-0874. 

EIS  No.  910452,  DRAFT  EIS,  UAF,  NM, 
Cannon  Air  Force  Base  Realignment,  F/ 
EF-111  Basing,  Implementation,  Curry 
County,  NM,  Due:  February  18. 1992. 
Contact  Brenda  Cook  (804)  764-«43a 


EIS  No.  910453.  DRAFT  EIS,  BLM,  UT. 
Diamond  Mountain  Resource  Area. 
Resource  Management  I^an, 
Implementation,  Daggett.  Duchesne  and 
Uintah  Counties,  UT,  Due:  April  01, 1992, 
Contact:  Penelope  Smalley  (801)  789- 
1362. 

EIS  No.  910454,  DRAFT  EIS,  COE.  PA. 
Curwensville  Lake  Water  Storage 
Reallocation,  Implementation. 
Susquehanna  River  Basin,  Susquehanna 
River.  Clearfield  County.  PA.  Due: 
February  18, 1992.  Contact:  Claire  D. 
O'Neill  (410)  962-4958. 

Dated:  December  30, 1992. 
William  D.  DickerMia. 

Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc.  92-97  Filed  1-2-02;  B:45  am] 
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[FRL  4090-3] 

Proposed  Administrative  Settlement 
Under  Section  122(h)  of  the 
Comprehenaive  Environmental 
Response,  Compensation,  and  Liability 
Act;  Bennington  UmdfHI  Site, 
Bennington,  VT 

AOENCv:  U.S.  Environmental  Protection 

Agency. 

action:  Notice  of  proposed 

administrative  settlement  and  request 

for  public  comment. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  an  administrative  settlement 
to  address  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9601.  Notice  is  being  published  to 
inform  the  pubhc  of  the  proposed 
settlement  and  of  the  opportunity  to 
comment.  The  settlement  is  intended  to 
resolve  the  liability  under  CERCLA  of 
Banner  Publishing  Corporation.  Town  of 
Bennington.  Bennington  Iron  Works, 
Inc..  Bijur  Lubricating  Corporation, 
Chemical  Fabrics  Corporation. 
Courtaulds  Structural  Composites.  Inc.. 
East  Mountain  Transport, 
Environmental  Action,  Inc.,  Eveready 
Battery  Corporation,  G.CD.C.  Inc.. 
Johnson  Controls  Inc.,  and  Textron.  Inc. 
for  costs  incurred  by  EPA  in  conducting 
response  actions  at  the  Bennington 
Landfill  Superfund  Site  in  Bennington, 
Vermont  as  of  February  9, 1991. 
DATES:  Comments  must  be  provided  on 
or  before  February  3. 1992. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk.  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Building-41CG. 
Boston,  Massachusetts  02203,  and 
should  refer  to:  In  the  Matter  of 


Bennington  Landfill  Superfund  Site, 
Bennington,  VT.  U.S.  EPA  Docket  No.  I- 
91-1094. 

FOR  FURTHER  INFORMATION  CONTACT! 

Andrew  Raubvogel,  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  RCV,  J.F.K.  Federal  Building. 
Boston.  Massachusetts  02203,  (617)  565- 
3169. 

SUFFLEMENTARY  INFORMATION:  In 

accordance  with  section  I22(i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  198a  as  amended  (CERCLA),  42 
U.S.C  9e22(i)(l),  notice  is  hereby  given 
of  a  proposed  administrative  settlement 
concerning  the  Bennington  Landfill 
Superfund  Site  in  Bennington,  VT.  The 
settlement  was  approved  by  EPA  Region 
I  on  December  16, 1991,  subject  to 
review  by  the  public  pursuant  to  this 
Notice.  Banner  Publishing  Corporation. 
Town  of  Bennington,  Bennington  Iron 
Works.  Inc..  Bijur  Lubricating 
Corporation,  Chemical  Fabrics 
Corporation,  Courtaulds  Structural 
Composites,  Inc..  East  Mountain 
Transport  Environmental  Action.  Inc^ 
Eveready  Battery  Corporation.  G.CD.C 
Inc..  Johnson  Controls,  Inc..  and  Textron, 
Inc.,  the  Settling  Parties,  have  executed 
signature  pages  committing  them  to 
participate  in  the  settlement.  Under  the 
proposed  settlement,  the  Settling  Parties 
are  required  to  pay  $197,920.64  to  the 
Hazardous  Substances  Superfund.  EPA 
believes  the  settlement  it  fair  and  in  the 
public  interest. 

EPA  is  a  entering  into  (tuM  agreement 
under  the  authority  of  section  122(h)  of 
CERCLA  SecUon  122(h)  of  CERCLA 
provides  EPA  with  authority  to  consider, 
compromise,  and  settle  a  claim  under 
section  107  of  CERCLA  for  costs 
incurred  by  the  United  States  if  the 
claim  has  not  been  referred  to  the  U.S. 
Department  of  Justice  for  further  action. 
The  U.S.  Department  of  Justice  approved 
this  settlement  in  writing  on  December 
3,1991. 

EPA  will  receive  written  comments 
relating  to  this  settlement  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
Notice. 

A  copy  of  the  proposed  administrative 
settlement  may  be  obtained  in  person  or 
by  mail  from  Andrew  Raubvogel,  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  JFK  Federal 
Building — ^RCV,  Boston,  Massachusetts 
02203,  (617)  565-3169. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  with  the  Docket  Cleric 
U.S.  Environmental  Protection  Agency. 
Region  L  JFK  Federal  Building-4tCC. 
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Boston,  Massachusetts  (U.S.  EPA  Docket 
No.  1-91-1094). 

Dated:  December  16, 1992. 
Julia  BaUga, 
Regional  A  dministrator. 
[FR  Doc  92-63  Filed  1-2-92;  8:45  am] 

■UJNO  COOC  Ultt  8B  II 


[FRL  4090-2] 


Proposed  Administrative  Settlement 
under  Section  122(h)  of  the 
Comprehensive  Environmentai 
Response,  Compensation,  and  Liability 
Act;  in  re:  Great  Northern  Nekoosa 
Corp4  East  Miilinocket,  ME 


agency:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed 

administrative  settlement  and  request 

for  public  comment. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  an  administrative  settlement 
to  address  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9601.  Notice  is  being  published  to 
inform  the  public  of  the  proposed 
settlement  and  of  the  opportunity  to 
comment.  The  settlement  is  intended  to 
resolve  the  liability  under  CERCLA  of 
Great  Northern  Nekoosa  Corporation  for 
costs  incurred  by  EPA  in  conducting 
response  actions  at  their  facility  in  East 
Miilinocket,  Maine. 

DATES:  Comments  must  be  provided  on 
or  before  February  3, 1992. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Building— RCG, 
Boston,  Massachusetts  02203,  and 
should  refer  to:  Great  Northern  Nekoosa 
Corporation,  East  Miilinocket,  Maine, 
U.S.  EPA  Docket  No.  TSCA-I-87-1041. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Woodward,  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  RCV.  I.F.K. 
Federal  Building,  Boston,  Massachusetts 
02203.  (617)  565-4891. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9622(i)(l),  notice  is  hereby  given 
of  a  proposed  administrative  settlement 
concerning  the  Great  Northern  Nekoosa 
Corporation  in  East  Miilinocket.  ME. 
The  settlement  was  approved  by  EPA 
Region  I  on  September  27, 1991,  subject 
to  review  by  the  public  pursuant  to  this 
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Notice.  Great  Northern  Nekoosa 
Corporation,  the  Settling  Party,  has 
executed  signature  pages  committing 
them  to  participate  in  the  settlement. 
Under  the  proposed  settlement,  the 
Settling  Party  is  required  to  pay  $210,000 
to  the  Hazardous  Substances  Superfund. 
EPA  believes  the  settlement  is  fair  and 
in  the  public  interest. 

EPA  is  a  entering  into  this  agreement 
under  the  authority  of  section  122(h)  of 
CERCLA.  Section  122(h)  of  CERCLA 
provides  EPA  with  authority  to  consider, 
compromise,  and  settle  a  claim  under 
Section  107  of  CERCLA  for  costs 
incurred  by  the  United  States  if  the 
claim  has  not  been  referred  to  the  U.S. 
Department  of  Justice  for  further  action. 

EPA  will  receive  written  comments 
relating  to  this  settlement  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
Notice. 

A  copy  of  the  proposed  administrative 
settlement  may  be  obtained  in  person  or 
by  mail  from  Kathleen  Woodward,  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  JFK  Federal 
Building — RCV,  Boston,  Massachusetts 
02203,  (617)  565-4891. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  with  the  Docket  Clerk, 
U.S.  Environmental  Protection  Agency, 
Region  l,  JFK  Federal  Building— RCG, 
Boston,  Massachusetts  (U.S.  EPA  Docket 
No.  TSCA-I-87-1041). 

Dated:  December  16. 1991. 
)ulie  Belaga, 
Regional  Administrator. 
(FR  Doc.  92-62  Filed  1-2-92:  8:45  am] 
MuiNG  CODE  (sao-ao-M 


FEDERAL  COIMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  To  Office  of 
Management  and  Budget  for  Review 

December  20, 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street,  NW.,  Washington,  DC 
20036,  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission,  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt,  OfHce  of  Management  and 


Budget,  room  3235  NEOB,  Washington, 
DC  20503,  (202)  395-4814. 

OMB  Number  None. 

Title:  Section  73.30,  Petition  for 
authorization  of  an  allotment  in  the 
1605-1705  kHz  band. 

Action:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

.    Estimated  Annual  Burden:  250 
responses;  2  hours  average  burden  per 
response;  500  hours  total  annual  burden. 

Needs  and  Uses:  Section  73.30(a) 
requires  any  party  interested  in  applying 
for  an  AM  broadcast  station  to  be 
operated  on  one  of  the  ten  channels  in 
the  1605-1705  kHz  band  must  first  file  a 
petition  for  the  establishment  of  an 
allotment  to  its  proposed  community  of 
service.  Each  petition  must  include 
certain  information.  Section  73.30(b) 
requires  a  petitioner  if  awarded  an 
allotment,  sixty  (60)  days  from  the  date 
of  pubUc  notice  of  selection  to  file  an 
application  for  construction  permit  (FCC 
Form  301).  Upon  grant  of  the  application 
and  the  construction  of  the  authorized 
facility,  the  applicant  must  file  a 
covering  hcense  application  (FCC  Form 
302).  The  data  will  be  used  by  FCC  staff 
to  determine  whether  applicant  meets 
basic  technical  requirements  to  migrate 
to  the  expanded  band. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  92-63  Filed  1-2-92;  8:45  am] 

BIUJNO  CODE  STU-OI-M 


[PR  Docktt  No.  01-300;  DA  91-1535] 

Private  Land  Mobile  Radio  Services; 
Virginia  Public  Safety  Plan 

agency:  Federal  Communications 
Commission. 

action:  Notice. 

summary:  The  Chief,  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Virginia  (Region  42).  As  a 
result  of  accepting  the  Plan  for  Region 
42,  licensing  of  the  821-824/866-«69 
MHz  band  in  that  region  may  begin 
immediately. 

EFFECTIVE  DATE:  December  20. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Betty  Woolford.  Private  Radio  Bureau. 
Policy  and  Planning  Branch.  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Before  the  Federal  Communications 
Commission.  Washington.  DC  20554. 


In  the  Matter  of  Virginia  Public  Safety  Plan 
(PR  Docket  No.  91-300) 

Order 

Adopted:  December  11, 1991. 
Released:  December  20. 1991. 

By  the  Chief.  Private  Radio  Bureau 
and  the  Chief  Engineer: 

1.  On  March  11. 1991,  Region  42 
(Virginia)  submitted  its  public  safety 
plan  to  the  Commission  for  review.  The 
plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  future  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  Virginia.  On 
September  20. 1^1,  Virginia  filed 
revisions  to  the  plan,  based  on 
conversations  with  the  Commission's 
staff. 

2.  The  Virginia  plan  was  placed  on 
Public  Notice  for  comments  on  October 
9, 1991,  56  FR  52549  (October  21. 1991). 
The  Commission  received  no  comments 
in  this  proceeding. 

3.  We  have  reviewed  the  plan 
submitted  for  Virginia  and  find  that  it 
conforms  with  the  National  Publfc 
Safety  Plan.  The  plan  includes  all  the 
necessary  elements  specified  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112.  3  FCC  Red  905  (1987),  and 
satisfactorily  provides  for  the  current 
and  projected  mobile  communications 
requirements  of  the  pubUc  safety  and 
special  emergency  entities  in  Virginia. 

4.  Therefore,  we  accept  the  Virginia 
Public  Safety  Radio  Plan.  Furthermore, 
licensing  of  the  821-824/866-869  MHz 
band  in  Virginia  may  commence 
immediately. 

Federal  Communications  Commission. 

Ralph  A.  Haller, 

Chief.  Private  Radio  Bureau. 

(FR  Doc.  9Z-11  Filed  1-2-92: 8:45  am] 

BiLLma  cow  sria-oi-M 

[DA91-1S74] 

Public  Safety  Region  S  Meeting 
Announced 

December  18, 1991. 

The  Southern  California  Chapter  of 
the  Associated  Public-Safety 
Communications  Offices  (APCO)  will  be 
conducting  a  meeting  pursuant  to 
General  Docket  87-112.  for  the  purpose 
of  revising  the  Southern  California  800 
MHz  Regional  Communication  Plan. 
Region  5.  for  the  counties  of  San  Diego 
and  Imperial.  Interested  parties  should 
contact:  Garrett  Mayer,  Convenor  and 
Committee  Chairman,  Los  Angeles 
County  Communications,  1110  North 
Eastern  Avenue,  Los  Angeles,  CA  90063, 
Phone  (213)  267-2320. 


The  affected  areas  are  defmed  by  the 
physical  boundaries  of  the  counties  of 
San  Diego  and  Imperial. 

The  meeting  will  be  held  at  the  San 
Diego  County  Administrative  Center. 
1600  Pacific  Highway,  room  358,  San 
Diego,  CA  92101  on  January  24, 1992.  at 
10  a.m. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford. 
Private  Radio  Bureau,  (202]  632-6497. 
Federal  Communications  Commission. 
WUfiam  F.  Catoo. 
Acting  Secretary 
[FR  Doc.  92-61  Filed  1-2-92;  8.45  am] ' 

WLUNO  COOE  triKOI-M 


FEDERAL  MARITIME  COMMISSION 
Notice  Of  Agreement(t)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  \  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010736-005. 

Title:  Long  Beach/Long  Beach 
Container  Terminal,  Preferential 
Assignment  Agreement. 

Parties:  City  of  Long  Beach.  Long 
Beach  Container  Terminal,  Inc. 

Synopsis:  This  Agreement,  filed 
December  17, 1991,  provides  for  certain 
revisions  in  the  preferential  assignment 
lease  between  the  City  of  Long  Beach 
and  Long  Beach  Container  Terminal. 
Inc.  Those  revisions  include  the 
description  of  the  assigned  premises  and 
adjustments  in  the  compensation 
provisions. 

Agreement  No.:  217-011362. 

Title:  Tecomar,  S.A.  de  C.V./ 
Transportation  Maritima  Mexicana.  SA. 
de  C.V. /Euro-Gulf  International.  Inc., 
Slot  Charter  Agreement,  a/k/a 
Tecomar/TMM/EGI  Slot  Charter 
Agreement. 

Parties:  Tecomar.  S.A.  de  C.V.. 
Transportacion  Maritima  Mexicana. 
S.A.  de  C.V.  Euro-Gulf  International,  Inc. 


Synopsis:  The  proposed  Agreement 
establishes  a  slot  chartering 
arrangement  between  the  parties  in  the 
trade  between  ports  and  points  in  North 
Europe  including  Felixstowe,  and  ports 
and  points  in  the  U.S.  Atlantic  and  Gulf 
Coast,  and  the  Gulf  Coast  of  Mexico. 
The  parties  have  requested  a  shortened 
review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  27, 1991. 
Ronald  D.  Murphy. 
Assistant  Secretary. 
[FR  Doc.  92-7  Filed  1-2-92:  8:45  am] 
wumo  COM  cno-oi-M 


Ocean  Freight  Forwarder  Ucenaej 
Revocations  '^ 

Notice  if  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  act  of  1984 
(46  U.S.C.  app.  1718]  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR510. 

License  Number.  3389. 

Name:  Miguel  D.  Marave  dba  Marave 
&  Associates. 

Address:  136  Arena  St..  Unit  C  El 
Segundo,  CA  90245. 

Date  Revoked:  October  24, 1991. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number.  1708-R. 

Name:  International  Forwarding  ft 
Project  Management,  Inc. 

Address:  Five  Beekman  St..  suite  520, 
New  York.  NY  10038. 

Date  Revoked:  October  30. 1991, 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number.  3107. 

Name:  Tradelink  International.  Inc. 

Address:  416  E.  Hennepin  Ave.,  suite 
105.  Minneapolis,  MN  55414. 

Date  Revoked:  October  31. 1991. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number  1683R. 

Name:  Pacific  Steamship  Agency.  Inc. 
dba  R.  B.  Abbott  &  Co.  Inc. 

Address:  1050  Green  St.,  San 
Francisco.  CA  94133. 

Date  Revoked.  November  2, 1991. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number  222S. 

Name:  T-A-T  Airfreight.  Inc.  dba 
Tatmar  Co. 

Address:  4401  N."W.  74th  Ave..  Miami, 
FL  33152. 

Date  Revoked:  November  8, 1991. 
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Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number.  3247. 

Name:  Drew  Freight.  Inc. 

Address:  29  Broadv«ay.  New  York,  NY 
10006-3030. 

Date  Revoked.  November  20. 1991. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number.  1958. 

Name:  Wilson  Maritime,  Inc. 

Address:  125  Elizabeth  St.,  #3B.  New 
York.  NY  10013. 

Date  Revoked.  November  22. 1991. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number.  2008R. 

Name:  Moses  E.  Shamash  &  Company. 

Address:  5758  W.  Century  Blvd.,  suite 
212,  Los  Angeles,  CA  90045.        I 

Date  Revoked:  November  26, 1991. 

Reason:  Surrendered  license 
▼oluntarily. 
Bryant  L  VanBrakle, 
Director,  Bureau  of  Tariffs,  Certification  and 
Licensing.  I 

[FR  Doc.  92-73  Filed  1-2-92;  8:45  ani| 
Biixma  cooe  •tso-oi-h 


FEDERAL  RESERVE  SYSTEM  j 

MASSBANK  Corp^  et  aL;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  apphcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
Ueu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
27, 1992. 
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A.  Federal  Reserve  Bank  of  Boston 

(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106:    ' 

1.  MASSBANK  Corp.,  Reading, 
Massachusetts:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
MASSBANK  for  Savings,  Reading. 
Massachusetts. 

B.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Mafoning  National  Bancorp,  Inc., 
Youngstown,  Ohio:  tp  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Mahoning  National  Bank  of 
Youngstown,  Youngstown,  Ohio. 

C.  Federal  Reserve  Bank  of  Richmond 

(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  Triangle  Bancm-p.  Inc.,  Raleigh, 
North  Carolina;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Triangle 
Bank  and  Trust  Company,  Raleigh, 
North  Carolina. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company  and 
International  Regulation)  101  Market 
Street,  San  Francisco,  California  94105: 

1.  Continental  Bancorporation,  Las 
Vegas,  Nevada;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Continental  National  Bank,  Las  Vegas, 
Nevada. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  27, 1991. 

Jennifer  |.  Joiinson, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  92-44  Filed  1-2-92:  8:45  am] 

BIUINO  cooe  S3t0-0Vf 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Meeting  of  the  National  Advisory 
Council  for  Health  Care  Policy, 
Research,  and  Evaluation 

agency:  Agency  for  Health  C^fre  Policy 
and  Research. 

action:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluation. 


DATES:  The  meeting  will  be  open  to  the 
public  on  Wednesday,  January  22, 1992, 
from  9  a.m.  to  5  p.m. 

In  accordance  with  the  provisions  set 
-  forth  in  section  552b(c)(6),  title  5,  U.S. 
Code,  and  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  a  meeting     -^ 
closed  to  the  public  will  be  heldbn 
January  23, 1992,  from  8:30  a.m.  to  12:30 
p.m.  to  review,  discuss,  and  evaluate 
grant  applications.  The  discussion  and 
review  of  grant  applications  could 
reveal  confidential  personal 
information,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

ADDRESS:  The  meeting  will  be  at  the 
Hyatt  Regency  Hotel,  7400  Wisconsin 
Avenue,  Bethesda,  Maryland  20814. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  D.  Moore,  Executive  Secretary  at 
(301)227-8142. 

SUPPLEMENTARY  INFORMATION: 
L  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  establishes 
the  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluation.  The  Council  provides  advice 
to  the  Secretary  and  the  Administrator, 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR),  on  matters  related 
to  the  actions  of  AHCPR  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services  and 
access  to  such  services  through 
scientific  research  and  the  promotion  of 
improvements  in  clinical  practice  and 
the  organization,  financing,  and  delivery 
of  health  care  services. 

The  Council  is  composed  of  public 
members  appointed  by  the  Secretary. 
These  members  are: 

Linda  H.  Aiken,  Ph.D.:  Mr.  Edward  C. 
Bessey;  Joseph  F.  Boyle,  M.D.:  Linda 
Bumes-Bolton.  Dr.  P.H.;  Joseph  T.  Curti, 
M.D.;  Gary  L  Filerman,  Ph.D.;  Juanita 
W.  Fleming,  Ph.D.;  David  Hayes- 
Bautista,  Ph.D.;  William  S.  Kiser,  M.D.: 
Kermit  B.  Knudsen,  M.D.;  Norma  M. 
Lang,  Ph.D.;  Barbara  J.  McNeil,  M.0.;  Mr. 
Walter  J.  McNemey;  Lawrence  H. 
Meskin.  DD.S.,  F%.D.;  Theodore  J. 
Phillips,  M.D.:  Barbara  Starfield,  M.D.; 
and  Donald  E.  Wilson,  M.D. 

There  also  are  Federal  ex  o^ido 
members.  These  members  are: 

Administrator,  Alcohol,  Drug  Abuse 
and  Mental  Health  Administration; 
Director,  National  Institutes  of  Health; 
Director,  Centers  for  Disease  Control; 
Administrator,  Health  Care  Financing 
Administration;  Commissioner,  Food 
and  Drug  Administration;  Assistant 
Secretary  of  Defense  (Health  Affairs): 
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and  Chief  Medical  Director,  Department 
of  Veterans  Affairs. 

II.  Agenda 

On  Wednesday,  January  22, 1992,  the 
open  portion  of  the  meeting  will  begin  at 
9  ajn.  with  the  call  to  order  by  the 
Council  Acting  Chairman.  The 
Administrator  will  report  on  AHCPR 
activities  and  discuss  the  Council's 
advice  on  AHCPR  planning  activities^  In 
the  afternoon  the  AHCPR  Administrator 
and  other  AHCPR  staff  will  present  an 
update  on  AHCPR's  clinical  guidelines 
development  followed  by  a  presentation 
by  AHCPR  staff  on  grant  review 
procedures.  The  Council  will  recess  at  5 
p.m. 

On  Thursday,  January  23, 1992,  the 
Council  will  resume  at  8:30  a.m.  with  a 
closed  meeting  to  review  grant 
applications.  The  meeting  will  then 
adjourn  at  12:30  p.m. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  December  19. 1991. 
|.  farrett  Clinton, 

Administrator. 

(FR  Doc.  92-6  Filed  1-2-92: 8:45  am] 

MLUNO  CODE  4160-W-H 


Food  and  Drug  Administration 
(Docket  No.  91F-0480] 

E.i.  Dupont  de  Nemours  and  Co.,  inc.; 
Filing  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  E.I.  duPont  de  Nemours  and  Co., 
Inc.,  has  filed  a  petition  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
1,1-difluoroethane  as  a  blowing  agent  in 
the  production  of  polystyrene  articles 
intended  to  contact  food. 
FOR  FURTHER  INFORMATION  CONTACr 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
2B4303)  has  been  Tiled  by  E.I.  duPont  de 
Nemours  and  Co.,  Inc.,  Wilmington,  DE 
19898.  The  petition  proposes  to  amend 
the  food  additive  regulations  to  provide 
for  the  safe  use  of  1,1-difluoroethane  as 
a  blowing  agent  in  the  production  of 


polystyrene  articles  intended  to  contact 
food.    - 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
fmding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  23, 1991. 
Fred  R.  Sliank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  92-53  Filed  1-2-92;  8:45  am] 
WLUNQ  COOC  41*»-et-ll 


[Docket  No.  91F-0465] 

Gyeor  international,  Ltd.;  Filing  of 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cycor  International,  Ltd.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  citric  acid,  disodium 
ethylenediamine  tetraacetate,  sodium 
lauryl  sulfate,  and  monosodium 
phosphate  as  components  of  a  sanitizing 
solution  for  general  use  on  food-contact 
surfaces. 
FOR  FURTHER  INFORMATION  CONTACT 

Mitchell  Cheeseman,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-335), 

Food  and  Drug  Administration,  200  C  St. 

SW.,  Washington,  DC  20204, 202-472- 

5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
2B4301]  has  been  filed  by  Gycor 
International,  Ltd.,  c/o  Hogan  & 
Hartson,  555  Thirteenth  St.  NW., 
Washington,  DC  20004.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  S  178.1010  Sanitizing 
solutions  (21  CFR  178.1010  to  provide  for 
the  safe  use  of  citric  acid,  disodium 
ethylenediamine  tetraacetate,  sodium 
lauryl  sulfate,  and  monosodium 
phosphate  as  components  of  a  sanitizing 
solution  intended  for  general  use  on 
food-contact  surfaces. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  fmds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 


notice  of  availability  of  the  agency's 
Finding  of  no  significant  impact  and  the 
evidence  supporting  that  fmding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  23, 1991. 

FradR.  Shank, 

Director,  Center  for  Food  Safely  and  Applied 
Nutrition. 

(FR  Doc  92-52  Filed  l-2-«2;  &-45  am] 

BILUNQ  CODE  41«»41-ll 


[Docket  No.  SIF-OSSS] 

3-V  Chemical  Corp.;  Riing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  3-V  Chemical  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  1,3-propanediamine, 
N,N'-l,2-ethanediylbis-,  polymer  with 
N-butyl-2,2,e,6-tetramethyl-4- 
piperidinamine  and  2,4,6-trichloro-l,3,5- 
triazine  as  a  light  stabilizer  for 
polypropylene  and  polyethylene 
complying  with  21  CFR  177.1520. 

FOR  FURTHER  INFORMATION  CONTACT 

Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic    - 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
1B4277)  has  been  filed  by  3-V  Chemical 
Corp.,  P.O.  Drawer  Y,  Georgetown,  SC 
29442.  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
S  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
1,3-propanediamine,  N,N'-1,2- 
ethanediylbis-,  polymer  with  N-butyl- 
2,2,6.6-tetramethyl-4-piperidinamineand 
2,4,6-trichloro-1.3,5-triazine  as  a  light 
stabilizer  for  polypropylene  and 
polyethylene  complying  with  21  CFR 
177.1520. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
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Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  23, 1991.      ^ 
Frad  R.  Shanlc. 
Director.  Center  for  Food  Safety  and  Applied 
Nutrition.  ..' 

[FR  Doc.  92-54  Filed  1-2-92;  S:45  am] 

MLLMQ  COM  4iaO-ai-M 

[Docket  Na  91 M-0493]  < 

Staar  Surgical  Co.;  Premarket  Approval 
of  Elaatimkle  ™  Models  AO-1000,  AO- 
1001,  AO-1002,  AQ-1005.  and  AQ-1016 
Silicone  Posterior  Chamber  Intraocular 
Lenses 

AOENCV:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Staar 
Surgical  Co.,  Monrovia,  CA,  for 
premarket  approval,  under  section  515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  the  Elastimide  ™ 
Models  AQ-1000,  AQ-1001,  AQ-1002. 
AQ-1005,  and  AQ-1016  Silicone 
Posterior  Chamber  Intraocular  Lenses. 
The  devices  are  to  be  manufactured 
under  an  agreement  with  Softlensco, 
Inc.,  Los  Angeles,  CA,  which  has 
authorized  Staar  Surgical  Co.  to 
incorporate  information  contained  in  its 
approved  premarket  approval 
application  (PMA)  (P900048)  for  the 
Elastimide  ™  Models  AQ-1000,  AQ- 
1001.  AQ-1002,  AQ-1005,  and  AQ-1016 
Silicone  Posterior  Chamber  Intraocular 
Lenses.  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant  by  letter  of  November  29, 
1991,  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  February  3. 1992. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT 

Donna  L  Rogers,  Center  for  Devices  and 
Radiological  Health  (HFZ-463),  Food 
and  Drug  Administration.  1390  Piccard 
Dr..  Rockville.  MD  20850,  301-427-1212, 
SUPPLEMENTARY  INFORMATION:  On 

September  30, 1991,  Staar  Surgical  Co., 
Monrovia,  CA  91016,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  Elastimide  ^  Models  AQ- 
1000,  AQ-1001,  AQ-1002,  AQ-1005,  and 
AQ-1016  Silicone  Posterior  Chamber 


Intraocular  Lenses.  These  devices  are 

indicated  for  primary  implantation  for 
the  visual  correction  of  aphakia  in 
persons  60  years  of  age  or  older  in 
whom  a  cataractous  lens  has  been 
removed  by.  extracapsular  cataract 
extraction.  The  devices  are  intended  to 
be  placed  in  the  ciliary  sulcus  or 
capsular  bag.  The  application  includes 
authorization  from  Softlensco,  Inc..  Los 
Angeles.  CA  90071.  to  incorporate 
information  contained  in  its  approved 
PMA  for  Elastimide  ™  Models  AQ-1000. 
AQ-1001,  AQ-1002,  AQ-1005,  and  AQ- 
1018  Silicone  Posterior  Chamber 
Intraocular  Lenses. 

In  accordance  with  the  provisions  of 
section  515(f)(2)  of  the  act  as  amended 
by  the  Safe  Medical  Devices  Act  of  1990. 
this  PMA  was  not  referred  to  the 
Ophthalmic  Devices  Panel,  the  FDA 
advisory  panel,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel.  On  November 
29, 1991,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(gJ 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  for  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  shotving  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 


petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  February  3. 1992,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
«een  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h)  (21  U.S.C.  360e(d).  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  December  24, 1991. 
Elizabeth  D.  Jacobson, 
Deputy  Director,  Center  for  Diseases  and 
Radiological  Health. 
(FR  Doc.  92-102  Filed  1-2-92;  8:45  am] 
BILUNO  COOE  41W-01-M 


[Docket  Na  9111-0496] 

Staar  Surgical  Co.;  Premarket  Approval 
of  Elastic™  Model  AA-4203  Silicone 
Posterior  Chamlier  Intraocular  Lens 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Staar 
Surgical  Co..  Monrovia,  CA.  for 
premarket  approval,  under  section  515 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act),  of  the  Elastic™  Model 
AA-4203  Silicone  Posterior  Chamber 
Intraocular  Lens.  The  device  is  to  be 
manufactured  under  an  agreement  with 
Softlensco,  In&,  Los  Angeles.  CA,  which 
has  authorized  Staar  Surgical  Co.  to 
incorporate  information  contained  in  its 
approved  premarket  approval 
application  (P8800gi)  for  the  Elastic™ 
Model  AA-4203  Silicone  Posterior 
Chamber  Lens.  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant,  by  letter 
of  November  29. 1991.  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  February  3. 1992. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 


UMI 
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administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  L  Rogers,  Center  for  Devices  and 
Radiological  Health  (HFZ-463),  Food 
and  Drug  Administration,  1390  Piccard 
Dr..  Rockville.  MD  20850.  301-427-1212. 
SUPPLEMENTARY  INFORMATION:  On 
September  30, 1991,  Staar  Surgical  Co., 
1911  Walker  Ave.,  Monrovia,  CA  91016, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  Elastic  ™ 
Model  AA-4203  Silicone  Posterior 
Chamber  Intraocular  Lens.  The  device  is 
indicated  for  primary  implantation  for 
the  visual  correction  of  aphakia  in 
persons  60  years  of  age  or  older  in 
whom  a  cataractous  lens  has  been 
removed  by  phacoemulsification 
extracapsular  cataract  extraction.  The 
lens  is  intended  to  be  placed  only  in  the 
capsular  bag  following  successful 
circular  tear  anterior  capsulotomy  with 
a  verified  absence  of  radial  tears.  The 
application  includes  authorization  from 
Softlensco,  Inc.,  Los  Angeles,  CA  90071, 
to  incorporate  information  contained  in 
its  approved  premarket  approval 
application  for  the  Elastic™  Model  AA- 
4203  Silicone  Posterior  Chamber 
Intraocular  Lens. 

In  accordance  with  the  provisions  of 
section  515(f)(2)  of  the  act  as  amended 
by  the  Safe  Medical  Devices  Act  of  1990, 
this  premarket  approval  application  was 
not  referred  to  the  Ophthalmic  Devices 
Panel,  an  FDA  advisory  panel,  for 
review  and  recommendation  because 
the  information  in  the  premarket 
approval  application  substantially 
duplicates  information  previously 
reviewed  by  the  panel.  On  November  29, 
1991,  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  dnd 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 

■  of  the  act  (21  U.S.C.  360e(g)),  for    . 

.  administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 


hearing  under  part  12  (21 CFR  part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  February  3, 1992,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  tlirough  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h)  (21  U.S.C.  360e(d).  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  December  24, 1991. 
Elizabeth  D.  lacobson. 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

[FR  Doc.  92-103  Filed  1-2-92;  8:45  am) 

MLUNO  CODE  41W>-01-«I 


Consumer  Participation;  Open  Meeting 

AQENCV:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  Nashville  District  Office, 
chaired  by  Raymond  K.  Hedblad, 
District  Director.  The  topic  to  be 
discussed  is  food  labeling. 

DATES:  Wednesday,  January  15, 1992, 
9:30  a.m. 


ADDRESSES:  Guy  M.  Tate  Bldg.,  Jefferson 
County  Department  of  Health,  1400 
Sixth  Ave.  South,  Birmingham.  AL  35233. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  S.  Baxter,  Public  Affairs 
Specialist,  Food  and  Drug 
Administration.  297  Plus  Park  Blvd., 
Nashville.  TN  37217.  615-781-5372. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
o^icials.  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  December  27. 1991.    , 
Robert  L.  Spencer, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-4  Filed  1-2-92;  8:45  am] 

MLUNO  CODE  41W-01-M 


Consumer  Participation;  Notice  of 
Open  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  Orlando  District  Office,  chaired 
by  Douglas  D.  Tolen.  District  Director. 
The  topic  to  be  discussed  is  food 
labeling  reform. 

dates:  Monday,  January  27, 1992, 10 
a.m.  to  12  a.m. 

ADDRESSES:  Palm  Beach  County 
Cooperative  Extension  Service,  559 
North  Military  Trail,  West  Palm  Beach, 
FL  33415. 

FOR  FURTHER  INFORMA-nON  CONTACT! 

Estela  Niella-Brown,  Public  Affairs 
Specialist,  Food  and  Drug 
Administration,  P.O.  Box  5»-2256, 
Miami,  FL  33159-2256,  305-526-2919. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  December  27, 1991- 
Robert  L  Spencer, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-5  Filed  1-2-92;  8:45  am) 

WLUNQ  COOC  41M>-01-M 
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National  institutes  of  Health 

Availability  of  mformation  on 
Tectmology  Transfer  and  Government- 
Owned  Inventories  Available  for 
Ucensing 

AOCNCY:  National  Institutes  of  Health. 
Public  Health  Service,  HHS. 

ACnON:  Notice. 

summary:  The  National  Institutes  of 
Health  desires  to  announce  the 
availability  of  information  concerning 
the  technology  transfer  programs  of  the 
Public  Health  Service,  including 
government-owned  inventions  available 
for  licensing.  The  information,  contained 
in  the  "1991  PHS  Technology  Transfer 
Directory"  (November  1991).  includes 
the  following:  (1)  Acronyms  of 
participating  PHS  agencies:  (2)  List  of 
technology  keywords  and  names  of  all 
PHS  scientists  who  indicated  this 
keyword  as  an  area  of  collaborative 
interest;  (3)  Addresses  of  PHS 
investigators  interested  in  forming 
Collaborations  with  industry;  (4)  List  of 
PHS  technology  transfer  resource 
personnel;  (5)  List  of  existing 
Cooperative  Research  and  Development 
Agreements  (CRADAs):  (6)  Model 
license  agreements,  model  CRADA 
agreement  and  technology  transfer 
policy  statements;  and  (7)  List  of 
existing  DHHS-owned  inventions 
available  for  licensing  to  interested 
companies.  This  information  is  available 
in  a  printed  version  or  can  be  supplied 
in  a  machine-readable  form  for 
publishers,  on-line  services  and  similar 
organizations. 

The  NIH  Office  of  Technology 
Transfer  is  also  considering  the 
formation  of  non-exclusive  CRADAs 
with  publishers,  on-line  services  and 
similar  organizations  to  further  research 
and  development  efforts  regarding 
information  dissemination  for  PHS 
mventions  and  technology  transfer. 

ADDRESS:  Inquiries  should  be  directed 
to:  Mr.  Steven  Ferguson,  Technology 
Management  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  Box  OTT,  Bethesda,  MD  20892 
(telephone:  (301)  496-^50;  fax:  (301) 
402-0220). 


Dated:  December  17. 1990. 
Reid  G.  Adiar. 

Director,  Office  of  Technology  Transfer. 
(FR  Doc.  92-19  Filed  1-2-92;  8:45  am)     ' 

HLUm  COOK  4140-01-11 


U  Ml 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

(OoclittNo.N-91-3370] 

Submission  Of  Proposed  Information 
CoHection  to  0MB 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department 
consulted  with  a  number  of  potential 
users  prior  to  this  publication;  however, 
additional  public  comments  are  solicited 
on  the  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main.  OMB  Desk 
Officer,  OfHce  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATMN  CONTACT: 
Kay  Weaver,  Acting  Reports 
Management  Officer,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW..  Washington.  DC  20410. 
phone  (202)  708-0050.  This  is  not  a  toll- 
free  number.  Copies  of  the  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB.  for 
emergency  processing  an  information 
collection  package  with  respect  to  the 
Section  202  Supportive  Housing  Program 
for  the  Elderly  and  the  Section  811 
Supportive  Housing  Program  for  Persons 
with  Disabilities. 

The  information  collected  will  be 
forms  currently  used  for  processing 
requests  for  conditional  commitment 
and  firm  commitment,  as  well  as  loan 
closings,  which  have  been  modified,  as 
necessary,  to  convert  Section  202  loan 
applications  to  either  the  Section  202 
Supportive  Housing  Program  for  the 
Elderly  or  the  Section  811  Supportive 
Housing  Program  for  Persons  with 
Disabilities.  As  provided  for  in  the 


Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  of  1992.  eligible  projects  in  the 
pipeline  which  have  not  been  initially 
closed  as  of  December  31. 1991.  will  be 
converted  during  the  period  January  1, 
1992  to  April  1. 1992  to  the  appropriate 
supportive  housing  program.  The 
Department  has  requested  OMB  to 
complete  its  paperwork  review  of  the 
forms  within  1  working  day.  Any  control 
number  issued  by  OMB  to  cover  this 
emergency  situation  would  be  valid  for 
no  more  than  90  days. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

This  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  or  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  number  of  hours  needed 
to  prepare  the  information  submission 
including  number  of  respondents, 
frequency  of  response,  and  hours  of 
response:  (8)  whether  the  proposal  is 
new  or  an  extension,  or  reinstatement, 
and  (9)  the  telephone  numbers  of  an 
agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  December  24, 1991. 
Arthur  |.  Hill. 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

Notice  of  Submission  of  Proposed 
Informatimi  Collection  to  OMB 

Proposal:  Collecting  information  from 
approved  applicants  under  Section  202 
Housing  for  the  Elderly  or  Disabled. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  will  enable  HUD  to  convert 
Section  202  direct  loan  projects  for  the 
elderly  or  disabled  to  either  the  Section 
202  Supportive  Housing  Program  for  the 
Elderly  or  the  Section  811  Supportive 


Housing  Program  for  Persons  with 
Disabilities. 

Foim  Number  Various  processing  and 
closing  forms. 


Respondents:  Nonprofit  organizations 

and  nonprofit  consumer  cooperatives 
which  have  been  previously  approved 
under  the  Notices  of  Fund  Availability 


for  Section  202  Housing  for  the  Elderly 
or  Handicapped. 

Frequency  of  Submission:  One  time. 

Reporting  Burden: 


Nunib0f  of 

responoentt 


Fraouancy  of 


HfS-  par 


hours 


202/811 


350 

100 

90 


1.5 
.5 


12.5 


3.675 

ISO 

25 

3.650 


'  See  attached  table  for  burden  hours  for  each  application  requirametrt. 


Status:  Revision  of  forms  used  in 
direct  loan  program. 

Contact:  Sharon  Mizell  HUD  (202) 
708-2866.  Jennifer  Main,  OMB  (202)  395- 
6880. 

Dated:  December  24. 1991. 
[FR  Doc.  92-20  Filed  1-2-92: 6:45  am] 

BILUNQ  CODE  4310-a7-M 

Office  of  Administration 
[Docket  No.  N-91-975] 

Notice  of  SulHnission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB]  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Jennifer  Main.  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 


FOR  FURT(«R  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202]  706-0050.  lliis  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 


an  agency  official  famihar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d]. 

Dated:  December  16, 1991. 
|ohn  T.  Muiphy, 

Director,  Information  Resources. 
Management  Policy  and  Management 
Division. 

Proposal:  Recertification  of  Family 
Income  and  Composition,  Section  235 
(b). 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
forms  are  submitted  by  homeowners  to 
mortgagees  to  determine  their  continued 
eligibility  for  assistance  and  to 
determine  the  amount  of  assistance  a 
homeowner  is  to  receive.  The  forms  arc 
also  used  by  mortgagees  to  report 
statistical  and  general  program  data  to 
HUD. 

Form  Number  HUI>-93101  and  93101- 
A. 

Respondents:  Individuals  or 
households  and  businesses  or  other  for- 
profit. 

Frequency  of  Submission:  On 
occasion,  monthly  and  annually. 

Reporting  Burden: 


f4umt«r  of 
resporxidnts 


Frequency 

(A 
response 


Hours  per 
response 


Burden 
hours 


HUD-93101 
HUD-93101-A 


150.000 
962 


1.25 
12 


1 
.17 


187.500 
1.962 
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Total  Estimated  Burden  Hours: 
189,462. 

Status:  Reinstatement. 

Contact:  Florence  Brooks,  HUD.  (202) 
708-1719.  Jennifer  Main,  0MB.  (202)  395- 
6880. 

Dated:  December  16. 1991. 
|FR  Doc.  92-21  Filed  1-2-92: 8:45  am] 

BNJJNa  COM  4310-01-M  I 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Devetopment 


[Docfcat  No.  N-91-1917;  FR-2934-N-S9] 

Federal  Property  Suitable  as  Facilities 
to  Assist  ttie  Homeless 


agency:  OfRce  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

action:  Notice. 

summary:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 

EFFECTIVE  DATE:  January  3. 1992. 

ADDRESSES:  For  further  information, 
contact  James  Forsberg,  Department  of 
Housing  and  Urban  Development,  room 
7262, 451  Seventh  Street,  SW.. 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized  and  underutilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  suitable  for 
use  for  facilities  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional  properties 
have  been  determined  suitable  this 
wsek. 

Dated:  December  24. 1991. 
Paul  Rmtman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 

Development 

[FR  Doc.  92-2  Filed  1-2-02;  8:45  an] 

BRJJNa  COM  4310-2»-M 


UMI 


Office  of  Fair  Housing  and  Equal 
Opportunity 

(Docket  No.  D-91-975;  FR-3197-D-01] 

Redelegation  of  Authority  Under  the 
Fair  Housing  Act  and  24  CFR  Part  103 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity,  HUD. 

action:  Notice  of  redelegation  of 

authority. 

SUMMARY:  Under  this  notice,  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  for  the 
Department  of  Housing  and  Urban 
Development  (HUD)  redelegates  certain 
authority  under  24  CFR  103.400  to  make 
determinations  of  no  reasonable  cause 
respecting  fair  housing  complaints.  This 
redelegation  is  made  to  the  Directors  of 
the  Regional  Offices  for  Fair  Housing 
and  Equal  Opportunity  (Regional 
Directors).  The  Assistant  Secretary 
retains  authority  to  make 
determinations  of  no  reasonable  cause 
respecting  fair  housing  complaints. 
EFFECTIVE  DATE:  December  13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Jacquelyn  J.  Shelton,  Director,  Office  of 
Investigations,  Office  of  Fair  Housing 
and  Equal  Opportunity,  room  5208, 451 
Seventh  Street,  SW.,  Washington,  DC 
20410-2000,  telephone:  (202)  708-0836.  A 
telecommunications  device  for  hearing 
impaired  persons  (TDD)  is  available  at 
(202)  401-4913.  (These  telephone 
numbers  are  not  toll-free  numliers.) 

SUPPLEMENTARY  INFORMATION:  Part  103 

of  title  24  of  the  Code  of  Federal 
Regulations  contains  HUD's  regulations 
governing  the  complaint  processing 
procedures  under  the  Fair  Housing  Act. 
Under  24  CFR  103.400,  in  processing 
complaints  under  the  Act,  the  General 
Counsel  of  HUD  is  delegated  exclusive 
authority  to  make  all  determinations  of 
whether  or  not  reasonable  cause  exists 
to  believe  that  discrimination  occurred. 
The  General  Counsel  redelegated  the 
authority  in  24  CFR  103.400  to  make 
determinations  of  no  reasonable  cause 
to  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  under  a 
redelegation  of  authority  published  in 
the  Federal  Register  on  December  28, 
1990,  at  55  FR  53293. 

Under  this  redelegation,  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  redelegates  to  the  ten  HUD 
Regional  Directors  for  Fair  Housing  and 
Equal  Opportunity  the  authority, 
redelegated  by  the  General  Counsel,  in 
24  CFR  103.400,  to  issue  determinations 
of  no  reasonable  cause  in  processing 
fair  housing  complaints  and  to  carry  out 
functions  attendant  to  such 


determinations.  This  redelegation 
includes  determinations  in  all  cases 
including,  but  not  limited  to,  zoning  and 
land  use  matters.  The  Assistant 
Secretary  retains  authority  to  issue  no 
reasonable  cause  determinations  in 
these  matters.  This  redelegation  also 
does  not  affect  the  authority  of  the 
General  Counsel,  or  the  authority 
redelegated  to  the  ten  Regional  Counsel, 
to  make  determinations  of  reasonable 
cause  and  no  reasonable  cause  under  24 
CFR  103.400. 

Section  A — Authority  Redelegated 

The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 
redelegates  to  the  Directors  of  the 
Regional  Offices  of  Fair  Housing  and 
Equal  Opportunity  the  authority  under 
24  CFR  103.400: 

1.  To  determine  that  no  reasonable 
cause  exists  to  believe  that  a 
discriminatory  housing  practice  has     ■ 
occurred  or  is  about  to  occur  in 
processing  fair  housing  complaints; 

2.  To  carry  out  the  following  functions 
attendant  to  such  a  determination; 

(a)  Issuing  a  short  and  plain  written 
statement  of  the  facts  upon  which  the 
Regional  Director  has  based  the  no 
reasonable  cause  determination; 

(b)  Dismissing  the  complaint  based  on 
the  no  reasonable  cause  determination; 

(c)  Notifying  the  aggrieved  person  and 
the  respondent  of  the  dismissal 
(including  the  written  statement  of  facts) 
as  required  by  24  CFR  103.400(a)(1);  and 

(d)  Making  public  disclosure  of  the 
dismissal  as  described  in  24  CFR 
103.400(a)(1). 

Section  B — No  Further  Redelegation 

The  authority  granted  to  the  Regional 
Office  Directors  under  this  notice  may 
not  be  further  redelegated  pursuant  to 
this  redelegation. 

Dated:  December  13, 1991. 

Gordon  H.  Mansfield. 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FR  Doc.  92-22  Filed  1-2-92: 8:45  am] 

BILLINQ  COM  4210-2S-M  .     . 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Wapato  Irrigation  Project,  Washington 

AGENCY:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 
ACTION:  Final  notice  of  operation  and 
maintenance  rates. 

SUMMARY:  The  purpose  of  this  notice  is 
to  change  the  assessment  rates  for 
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operating  and  maintaining  the  Wapato 
Irrigation  Project  for  1992  and 
subsequent  years.  The  assessment  rates 
are  based  on  a  prepared  estimate  of  the 
cost  of  normal  operation  and 
maintenance  of  the  irrigation  pmject. 
Normal  operation  and  maintenance  is 
defined  as  the  average  per  acre  cost  of 
all  activities  involved  in  delivering 
irrigation  water,  including  maintaining 
pumps  and  other  facilities. 
EFFECnvc  DATE  Date  of  publication  of 
this  notice  in  the  Federal  Register. 
FOR  nifrrHER  information  contact: 
Portland  Area  Director,  Portland  Area 
O^ice,  Bureau  of  Indian  Affairs,  911  NE 
11th  Avenue,  Portland,  Oregon  97232- 
4169,  telephone  FTS  429-6750; 
commercial  (503)  231-6750. 
SUPPLEMENTARY  information:  On 
November  8, 1991  in  the  Federal 
Register,  Volume  56,  No.  217,  Page  57348, 
there  was  published  a  notice  of 
proposed  assessment  rates  and  related 
provisions  on  the  Wapato  Irrigation 
Project  for  Calendar  Year  1992  and 
subsequent  years  until  further  notice. 

Interested  persons  were  given  30  days 
in  which  to  submit  written  comments, 
views  or  arguments  regarding  the 
proposed  rates  and  related  provisions. 
During  this  period  no  comments, 
suggestions,  or  objections  were 
submitted.  However,  the  chairman  of  the 
Yakima  Tribal  Council  submitted  a 
letter  dated  December  9, 1991.  The  letter 
stated  the  Tribe  was  objecting  to 
assessment  of  O&M  charges  and  was 
also  opposed  to  the  22%  increase  in  the 
O&M  rates. 

The  Tribes  objections  was  considered 
in  this  final  publication.  The  need  for 
this  increase  still  exists  and  must  be 
upheld  in  order  to  maintain  the  level  of 
service  needed. 

A  portion  of  the  payments  section  was 
deleted  since  it  was  not  consistent  with 
the  interest  and  penalty  fees  section. 
This  following  sentence  was  deleted  'To 
all  assessment  on  lands  in  non-Indian 
ownership  and  lands  in  Indian 
ownership  remaining  unpaid  on  or  after 
luly  following  due  date  shall  be 
considered  delinquent"  Therefore,  the 
assessment  rates  and  related  provisions 
as  set  forth  below  are  adopted  effective . 
30  days  after  date  of  publication  in  the 
Federal  Register.  Operation  and 
maintenance  rates  and  related 
information  are  published  under  the 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  by  the 
Secretary  of  the  Interior  in  230  DM  1  and 
delegated  by  the  Assistant  Secretary- 
Indian  Affairs  to  the  Area  Director  in 
BIAM  3.  This  notice  is  given  in 
accordance  with  §  171.1(e)  of  part  171, 
subchapter  H,  chapter  I.  of  title  25  of  the 


Code  of  Federal  Regulations,  which 
provide  for  the  Area  Director  to  fix  and 
announce  the  rates  for  annual  operation 
and  maintenance  assessments  and 
related  information  of  the  Wapato 
Irrigation  Project  for  Calendar  Year  1992 
and  subsequent  years.  This  notice  is 
pursuant  to  the  authority  contained  in 
the  Acts  of  August  1, 1914  (38  Stat.  587), 
and  March  7, 1928  (45  Stat.  210). 
The  purpose  of  this  notice  is  to 
announce  an  increase  in  the  Wapato 
Project  assessment  rates  proportionate 
with  actual  operation  and  maintenance 
costs.  The  assessment  rates  for  1992  will 
amount  to  an  increase  of  22%  for  the 
Wapato  Satus  unit,  and  Additional 
Worics  lands  and  no  increase  for  the 
Toppenish-Simcoe  &  Ahtanum  units. 

Wapato  Irrigation  Project>General 

Administration 

The  Wapato  Irrigation,  Project  which 
consists  of  the  Ahtanum-Unit 
Toppenish-Simcoe  Unit  and  Wapato- 
Satus  Unit  within  the  Yakima  Indian 
Reservation,  Washington,  is 
administered  by  the  Bureau  of  Indian 
Affairs.  The  Project  Engineer  of  the 
Wapato  Irrigation  Project  is  the  Officer- 
in-Charge  and  is  fully  authorized  to 
carry  out  and  enforce  the  regulations, 
either  directly  or  through  employees 
designated  by  him.  The  general 
regulations  are  contained  in  part  171, 
Operation  and  Maintenance,  tide  25- 
Indians,  Code  of  Federal  Regulations. 
(42  FR  30362,  June  14, 1977) 

Irrigation  Season 

Water  will  be  available  for  irrigation 
purposes  from  April  1  to  September  30 
of  each  year.  These  dates  may  be  varied 
by  20  days  depending  on  weather 
conditions  and  the  necessity  for  doing 
maintenance  woric  warrants  doing  so. 

Request  for  Water  Delivery  and 
Changes 

Request  for  water  delivery  and 
changes  will  be  made  at  least  24  hours 
in  advance.  Not  more  than  one  change 
will  be  made  per  day.  Changes  will  be 
made  only  during  the  ditchrider's  regular 
tour.  Pump  shut-down,  regardless  of 
duration,  without  the  required  notice 
will  result  in  the  delivery  being  closed 
and  locked.  Repeated  violations  of  this 
rule  will  result  in  strict  enforcement  of 
rotation  schedules. 

Water  users  will  change  their 
sprinkler  lines  without  shutting  off  more 
than  one-half  of  their  lines  at  one  time. 
Sudden  and  unexpected  changes  in 
ditch  flow  results  in  operating 
difficulties  and  waste  of  water. 


Charges  for  SpeicaJ  Services 

Charges  will  be  collected  for  various 
special  services  requested  by  the 
general  public,  water  users  and  other 
organizations  during  the  Calendar  Year 
1992  and  subsequent  years  until  further 
notice,  as  detailed  below: 

(1)  Requests  for  Irrigation  Accounts 

and  Status  Reports,  Per  Report $15.00 

(2)  Requests  for  Verification  of  Ac- 
count  Delinqtiency   Status,   Per 

Report 10.00 

(3)  Requests  for  Splitting  of  Oper- 
ation and  Maintenance  Bills  (in 
addition  to  minimum  billing  fee) 

Per  Bill... __ _ 10J» 

(4)  Requests  for  Billing  of  Ope^ 
ation  and  Maintenance  to  Other 
than  Owner  or  Lessee  of  Record 
(in  addition  to  minimum  billing 

fee),  Per  Bill „ _ lOOO 

(5)  Requests  for  Other  Special 
Services   similar  to   the   above. 

when  appropriate.  Per  Report __       10,00 

(6)  Requests  for  elimination  of 
lands  from  the  Project.  In  the 
event  that  the  elimination  is  ap- 
proved. ■  portion  of  the  fee  will 
be  used  to  pay  the  Yakima 
County,  Recording  Fee~ 10.00 

(7)  Review  of  subdivision  plats ...      lOJX) 


Ahtanum  Unit 

Charges 

(a)  The  operation  and  maintenance 
rate  on  lands  of  the  Ahtanum  Irrigation 
Unit  for  the  Calendar  Year  1992  and 
subsequent  years  until  further  notice,  it 

'fixed  at  f0.00  per  acre  per  annum  for 
land  to  which  water  can  be  delivered 
from  the  project  worics. 

(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
$5.  A  one  acre  chatge  shall  be  levied  on 
all  tracts  of  less  than  one  acre. 

Toppenish-Simcoe  Unit 

Charges 

(a)  The  operation  and  maintenance 
rate  for  the  lands  imder  the  Toppenish- 
Simcoe  Irrigation  Unit  for  the  Calendar 
year  1992  and  subsequent  years  imtil 
further  notice,  is  fixed  at  S9.00  per  acre 
per  annum  for  land  for  which  an 
application  for  water  is  approved  by  the 
Project  Engineer, 

(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bills  issued  for  any 
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tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
$5.  A  one  acre  charge  shall  be  levied  on 
all  tracts  of  less  than  one  acre. 

Wapato-Satus  Unit 

Charges 

(a)  The  basic  operation  and 
maintenance  rates  on  assessable  lands 
under  the  Wapato-Satus  Unit  are  fixed 
for  the  Calendar  Year  1992  and 
subsequent  years  until  further  notice  as 
follows: 


(1)  Minimum  charge  for  all  tracts $36.00 

(2)  Basic  rate  upon  all  farm  units  or 
tracts  for  each  assessable  acre 

except  Additional  Works  lands 36.00 

(3)  Rate  per  assessable  acre  for  atll 
lands  with  a  storage  water, 
rights,  known  as  "B"  lands,  in 
addition  to  other  charges  per 
acre 

(4)  Basic  rate  upon  all  farm  units  or 
tracts  for  each  assessable  acre  of 
Additional  Works  lands  , 


6.80 


39.60 


(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing . 
charge  of  $5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
$5.  A  one  acre  charge  shall  be  levied 
against  all  tracts  of  less  than  one  acre. 

Payments 

The  water  charges  become  due  on 
April  1  of  each  year  and  are  payable  on 
or  before  that  date.  No  water  ^all  be 
delivered  to  any  of  these  lands  until  all 
irrigation  charges  have  been  paid. 


Interest  and  Penalty  Fees 

Interest  and  penalty  fees  will  be 
assessed,  where  required  by-law,  on  all 
delinquent  operation  and  maintenance 
assessment  charges  as  prescribed  in  the 
Code  of  Federal  Regulations,  title  4,  part 
102,  Federal  Claims  Collection 
Standards:  and  42  BIAM  Supplement  3, 
part  3.8  Debt  Collection  Procedures. 

Assessable  Lands  \ 

The  assessable  lands  of  the  Wapato- 
Satus  Unit  are  classified  under  these 
regulations  as  follows: 

(a)  All  Indian  trust  (A  and  B)  land 
designated  as  assessable  by  the 
Secretary  of  the  Interior  for  which 


application  for  water  i^  pending  or  on 
which  assessments  had  been  charged 
the  preceding  year. 

(b)  All  Indian  trust  (A  or  B)  land  not 
designated  as  assessable  by  the 
Secretary  of  the  Interior  for  which 
application  for  water  is  pending  or  on 
which  assessments  had  been  charged 
the  preceding  year. 

(c)  All  patent  in  fee  land  covered  by  a 
water  right  contract,  except  on  land  that 
because  of  inadequate  drainage  is  no 
longer  productive.  The  adequacy  of  the 
drainage  is  determined  by  the  Project 
Engineer. 

(d)  At  the  discretion  of  Project 
Engineer  and  upon  the  payment  of 
charges,  patent  in  fee  land  for  which  an 
application  for  a  water  right  or 
modification  of  a  water  right  contract  is 
pending. 

Wilford  Bowker, 

Acting  Portland  Area  Director. 

(PR  Doc.  92-€fi  Filed  1-2-92:  8;45  am] 

BtLUMQ  CODE  431(H»-M 


Bureau  of  Land  Management 
[WO76O-00-4410-01-2410] 

Public  Land  and  Resources;  Planning, 
Programming,  and  Budgeting 

agency:  Bureau  of  Land  Management; 

Interior. 

action:  Notification  of  resource 

management  planning  schedule. 

summary:  a  provision  of  the  regulation 
governing  resource  management 
planning  on  the  public  lands 
administered  by  the  Bureau  of  Land 
Management  (BLM]  requires  the  agency 
to  annually  publish  a  planning  schedule 
(43  CFR  1610.2(b)).  The  schedule 
provides  the  public  information  on  the 
status  of  resource  management  plans 
(RMP's)  in  preparation.  Projected  new 
RMP  starts  for  the  3  succeeding  fiscal 
years  are  also  identified  to  provide  the 
public  an  opportunity  to  comment  on  the 
projected  planning  schedule  and  to  aid 
coordination  with  other  Federal 
agencies  and  levels  of  government. 

There  are  currently  41  RMP  efforts  in 
progress  (not  including  plan 
amendments).  The  BLM  expects  that  13 
of  these  plans  will  be  completed  in 
Fiscal  Year  (FY)  1992  and  that  an 
additional  13  will  be  completed  in  FY 


1993.  This  large  number  of  ongoing 
RMP's  is  having  a  significant  effect  on 
the  agency's  capacity  both  to  start  new 
plans  and  to  maintain  the  existing  base 
of  completed  RMP's. 

In  FY  1992  five  new  RMP  starts  are 
projected.  New  starts  beyond  FY  1992 
are  not  identified  at  this  time.  It  is 
anticipated  that,  upon  completion  of  a 
substantial  number  of  the  RMP's  in 
progress,  there  will  be  sufficient 
capacity  to  start  a  limited  number  of 
new  RMP's  and  revise  some  older 
RMP's.  Prospects  for  new  starts  (and 
revisions)  beyond  those  identified  in  this 
schedule  appear  at  this  time  to  include 
the  following  RMP's:  Lower  Gila 
(Arizona);  Deep  Creek  (Idaho);  Malheur/ 
Jordan  (Oregon);  and  Grand  (Utah,  a 
revision). 

There  are  extensive  opportunities  for 
the  public  to  participate  in  the  resource 
management  planning  process  (43  CFR 
1610.2).  The  preparation  of  each  RMP  (or 
plan  amendment)  begins  with  the 
publication  of  a  Notice  of  Intent  to 
initiate  a  plan.  Subsequent  public  notice 
and  participation  opportunities  are 
provided  as  required  by  the  regulations. 
Publication  of  a  draft  RMP  and 
associated  draft  environmental  impact 
statement,  as  indicated  on  the  schedule, 
is  a  key  opportunity  for  public  comment. 

A  number  of  plan  amendments  are  in 
progress  to  address  oil  and  gas 
resources  in  high  priority  areas.  These 
amendments  are  identified  in  a  separate 
table  since  there  is  considerable  public 
interest  associated  with  them  and. 
unlike  most  plan  amendments,  they 
have  been  scheduled  over  more  than  1 
year.  These  plan  amendments  will  " 
determine  the  availability  of  public 
lands  for  oil  and  gas  leasing  and  the 
associated  terms  and  conditions. 

A  key  to  the  abbreviations  used 
follows  the  schedule. 
DATES:  Comments  on  the  schedule  will 
be  accepted  until  January  31. 1992. 
ADDRESSES:  Comments  should  be  sent 
to:  Director  (WC)-760).  Bureau  of  Land 
Management,  rm.  406  LS,  1849  C  Street. 
NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT. 
Gordon  Knight  or  Bruce  E.  Flinn,  (202) 
653-8824. 

Dated:  December  12, 1991. 
Cy  Jamison, 
Director. 


U  Ml 
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Table  1.— Bureau  of  Land  Management  Planning  Schedule 


State,  district  and  resource  area 


Plan  name  type  (major  resource/issue) 


Fiscal  year 
1992 


Fiscal  year 
1993 


Fiscal  year 
1994 


Fiscal  year 
199S 


Alaska: 

Anctwrage 
'  Glennallen.. 


Arizona: 
Phoenix 

Kingman 

Arizona  Strip 

Oistrictwide.. 

Safford 

Oistrictwide.. 
California: 
Bakersfield 

Bishop 


Caliente.. 


California  Desert 
Indio 


Susanville 

Alturas.... 
Ukiah    : 

Areata 

Redding . 


Colorado: 

Canon  City 

Royal  Gorge.. 

San  Luis 

Montrose 

Gunnison 


Craig 

White  River.. 


Idaho: 
Boise 

Owyhee.. 

Salnxxi 
Challis.... 


Shoshone 

Bennett  Hills 

Montana: 
Lewistown 

Judith  Valley,  Phillips. 

Big  Dry 


Nevada: 

Battle  Mountain 

Tonopah 

Las  Vegas 

Stateline 

New  Mexico: 
Las  Cruces 
Mimbres 


Roswell 

Roswell 

Tulsa 

Oklahoma. c 


Oregon: 
Bums 

Three  Rivers . 
Coos  Bay 

Oistrictwide.... 


Eugene 

Oistrictwide.. 


Lakeview 

Klamath  Falls. 


Southcentral  RMP  (recreation  wildlife). 


Kingman  RMP  (realty,  ACEC,  grazing,  wikjiife). 


Arizona  Strip  RMP  (realty,  off-road  vehicles,  recreation, 
cultural). 

Safford  RMP  (recreation,  off-road  vehicles.  ACEC) 


Bishop  RMP  (grazing,  realty,  geothermal . 
Caliente  RMP  ((O&G,  realty) 


South  Coast  RMP  (O&G,  realty,  forestry,  recreation) . 
Alturas  RMP  revision  (grazing,  wildlife) 


Areata  RMP  (timber,  T&E,  recreation).. 
Redding  RMP  (timber,  T&E,  wildlife).... 


Royal  Gorge  RMP  (grazing,  realty.  O&G,  recreation) . 
San  Luis  RMP  (grazing,  wildlife,  water) 


Gunnison  Basin  RMP  (grazing,  wikllife,  riparian,  recreation).. 
White  River  RMP  (O&G,  riparian,  T&E,  oil  shale) 


Owytiee  RMP  (grazing,  wildlife).. 
Challis  RMP  (realty,  grazing) 


Bennett  Hills  RMP  (grazing,  recreation).. 


Judith/Valley/Phillips  RMP  (O&G,  realty,  off-road  vehicle). 
Big  Dry  RMP  (realty,  off-road  vehicles) 


Tonopah  RMP  (O&G,  realty) 

Stateline  RMP  (realty,  T&E  species). 


Mimbres  RMP  (off-road  vehicles,  mining,  realty). 

Roswell  RMP  (O&G,  mining,  off-road  vehicles)... 

Oklahoma  RMP  (O&G,  coal  leasing) 

Texas  RMP  (O&G,  coal  leasing) 


Three  Rivers  RMP  (grazing,  wikllife,  realty,  watershed) 

Coos  Bay  RMP  (forestry,  watershed,  wildlife,  realty,  ACEC)... 

Eugene  RMP  (forestry,  watershed,  ACEC,  realty) 


Klamath  Falls  RMP  (forestry,  watershed,  wikllife.  range, 
ACEC). 


DRMP/DEIS 

ARMP/ROD 
ARMP/ROD 

ARMP/ROD 


PRMP/FEIS 
ARMP/ROO 
DRMP/DEIS 
PRMP/FEIS 

PRMP/FEIS 
ARMP/ROD 


ARMP/ROO 
PRMP/FEIS 
ARMP/ROO 


DRMP/DEIS 
ARMP/ROD 

PRMP/FEIS 
ARMP/ROD 

DRMP/DEIS 
PRMP/FEIS 


ARMP/ROD 


DRMP/DEIS 


ARMP/ROD 
DRMP/DEIS 


PRMP/FEIS 
ARMP/ROD 


ARMP/ROD 


PRMP/FEIS 


ARMP/ROO 


DRMP/DEIS 


PRMP/FEIS 


PRMP/FEIS 
ARMP/ROO 


DRMP/DEIS    PRMP/FEIS 
DRMP/DEIS    PRMP/FEIS 


PRMP/FEIS 
ARMP/ROD 

DRMP/DEIS 


ARMP/ROO 
DRMP/DEIS 

DRMP/DEIS 

DRMP/DEIS 


PRMP/FEIS 

DRMP/DEIS 
PRMP/FEIS 
NOI 


PRMP/FEIS 
ARMP/ROD 

PRMP/FEIS 
ARMP/ROD 

PRMP/FEIS 
ARMP/ROO 


DRMP/DEIS 


PRMP/FEIS 


ARMP/ROO 


PRMP/FEIS 
ARMP/ROO 

ARMP/ROD 


ARMP/ROD 
ARMP/ROD 


ARMP/ROD 
ARMP/ROD 
DRMP/DEIS 


PRMP/FEIS 
ARMP/ROO 
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Table  1.— Bureau  of  Land  Management  Planning  Schedule— Continued 


State,  district  and  resource  area 


Medford 

Disthctvinde.. 

Roseburg 

DtstrictMnde„ 


Salem 

Otstrictwide 

Eastern  States: 

Jacksoo 

Milwaukee 

Utah: 

Cedar  City 

Karab-Escalante..-. 

Dixie — 

Richfield 

Henry  Mountain 

Vernal 

Diamond  Mountain.. 
Wyoming: 
Casper 

Newcastle 

Rock  Springs 

Green  River 


Worland 

Grass  Creek.. 


Plan  name  type  (ma|or  resource/issue) 


Medford  RMP  (forestry.  wikiMe.  watershed,  realty,  ACEQ 

Rosetxjrg  RMP  (forestry,  wildlife,  watershed,  realty,  ACEQ... 
Salem  RMP  (forestry,  wiUiife,  watershed,  realty) 


Florida  RMP  (lands,  minerals,  wiMlife,  recreation).. 
MKhigan  RMP  (oil  and  gas) 


Kanab-Escalante  RMP  (recreatton.  wiMNfe) . 
Dixie  RMP  (recreation,  range,  wildlife) 


Henry  Mountain  RMP  (ACEC,  wiMlife) 

Diamond  Mountain  RMP  (wildlife,  O&G).. 


Newcastle  RMP  (O&G) . 


Green  River  RMP  (O&G,  grazing,  wild  horses,  cultural 
resources). 


Grass  Creek  RMP  (wiUlife,  watershed) . 


Fiscal  year 
1992 


DRMP/DEIS 
DRMP/DEIS 
DRMP/DEIS 


NOI 
NOI 


DRMP/DEIS 
DRMP/DEIS 
PRMP/FEIS 

PRMP/FEIS 

DRMP/DEIS 
PRMP/FEIS 


Fiscal  year 
1993 


PRMP/FEIS 
ARMP/ROO 

PRMP/FEIS 
ARMP/ROD 

PRMP/PEIS 
ARMP/ROD 

DRMP/DEIS 
DRMP/DEIS 


DRMP/DEIS 
PRMP/FEIS 

PRMP/FEIS 

ARMP/ROD 

ARMP/ROO 
ARMP/ROD 


DRMP/DEIS 
PRMP/FEIS 


Fiscal  year 
1994 


PRMP/FEIS 
PRMP/FEIS 


PRMP/FEIS 
ARMP/ROD 

ARMP/ROD 


ARMP/ROD 


Fiscal  year 
1995 


ARMP/ROO 
ARMP/ROO 


ARMP/ROD 


Key  to  planning  schedule  abbreviations: 

ACEC— Area  of  Critical  Environmental  Concern. 

ARMP/ROD— /Vpproved  Resource  Management  Plan  and  Record  of  Decision. 

DRMP/DEIS— Draft  Resource  Management  Plan  and  Draft  Environmental  Impact  Statement 

PRMP/FEISr-Proposed  Resource  Management  Plan  and  Final  Envwonmental  Impact  Statement 

NOI— Notice  of  Intent 

O&G— Oil  and  Gas. 


U  Ml 


Table  2— Bureau  of  Land  Management  High  Priority  Oil  and  Gas  Plan  Amendment  Schedule 


State,  district  &  resource  area 


California: 
Bakersfieid 
Hollister.. 


Colorado: 
Canon  City 
Northeast.. 


Craig 


Kremmling . 


Little  Snake 

Grand  Juction 

Cienwood  Springs.. 


Montrose 

San  Juan/San  Miguel.. 

Montana: 
Miles  City 

Districtwide 


Nevada.\ 

Battle  Mountain 

Shoshone-Eureka.. 


Ran  name,  type  (major  resource/issues) 


Elko 


Elko.. 


Hollister  RMPA  (O&G).. 


Statewide  RMPA  (O&G).. 

Statewide  RMPA 

.....do 

Statewkle  RMPA 


Statewide  RMPA. 


Miles  City  RMPA  (O&G). 


Shoshone-Eureka  RMPA  (O&G).. 


Elko  RMPA  (O&G) . 


Focal  year 
1992 


DRMPA/ 
DEIS 

PRMPA/ 
FEIS 


ARMPA/ 
ROD 

ARMPA/ 
ROD 


ARMPV 
ROD 

ARMPA/ 
ROD 


DRMPA/ 
DEIS 


f 

DRMPA/ 
DEIS 


Fiscal  year 
1993 


ARMPA/ 
ROO 


PRMPA/ 

FEIS 
ARMP/ROO 


PRMPA/ 
FEIS 

ARMPA/ 
ROO 


Fiscal  year 
1994 


NOI 


Fiscal  year 
1995 


DRMPA/ 
DEIS 
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Table  2— Bureau  of  Land  Management  High  Priority  Oil  and  Gas  Plan  Amendment  Schedule— Continued 


State,  district  A  resource  area 


Plan  name,  type  (major  resource/issues) 


Fiscal  year 
1992 


Fiscal  year 
1993 


Tiscalyear 

1994 


Fiscal 


calyear 
1995 


Ely 


Egan.. 


Egan  RMPA  (O&G).. 


New  Mexico: 
Albuquerque 
Oistrictwide.. 


Roswell 
Carlst>ad . 


Oregon: 
Spokane 

Districtwide.. 


Utah: 


Vernal 

Book  Qiffs.. 


Alt>uquerque  RMPA  (OAG) 

Carlsbad  RMPA  (OAG) 

Spokane  RMPA  (O&G) 

Book  Cliffs  RMPS  (O&G)... 


DRMPA/ 
DEIS 


PRMPA/ 
FEIS 

ARMPA/ 
ROD 

DRMPA/ 
DEIS 


ARMPA/ 
ROD 


PRMPA/ 
FEIS 

ARMPA/ 
ROD 


PRMPA/ 
FEIS 


ARMPA/ 
ROD 


NOI 


DRMPA/ 
DEIS 


PRMPA/ 
FEIS 

ARMPA/ 
ROD 


Key  to  Oil  and  Gas  Amendmant  Schedule: 

DRMPA/DEIS— Draft  Resource  Management  Plan  Amendment/Draft  Environmental  Impact  Statement. 
PRMPA/FEIS— Proposed  Resource  Management  Plan  /kmendment/Final  Environmental  Impact  Statement. 
PMFPA/EA— Propcffied  Management  Framevrark  Plan  Amendment/Environmemal  Analysis. 
AMFPA/DR— Approved  Management  Framework  Ran  Amendment/Decision  Record. 


(FR  Doc.  92-138  Filedl-2-92;  6:45  am] 

BILUNO  code  4310-a4-M 


[UT-050-02-4410-08] 

Advisory  Council  Meeting 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  District  Advisory  Council 

Meeting. 

summary:  The  Richfield  District 
Advisory  Council  will  hold  a  meeting  on 
January  28, 1992.  The  meeting  will  start 
at  10  a.m.  in  the  District  Office,  150  East 
900  North,  Richfield,  Utah. 
The  agenda  will  include:  , 

1.  Election  of  officers 

2.  Update  on  wild  horses 

3.  Update  on  the  Henry  Mountain 
Planning 

4.  Overview  of  Animal  Damage 
Control  Program 

5.  Update  on  R.S.  2477 

6.  Progress  on  the  Otter  Creek  Plan 

7.  Owens  wilderness  proposal  (HR 
1500) 

8.  The  Henry  Mountain  Bison 
Interested  persons  m»y  make  oral 

statements  to  the  Council  between  1:15 
p.m.  and  2:15  p.m.  or  file  written 
comments  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management,  150  East  900  North, 
Richfield.  Utah  84701  [801-896-8221).  For 


further  information  contact:  Bert  Hart, 
District  Public  Affairs  Specialist  at  the 
above  address. 

Dated:  December  23, 1991. 
Neil  Thomas, 

Assistant  District  Manager,  Administration. 
[FR  Doc.  92-69  Filed  1-2-92: 8:45  am] 
BILLINO  CODE  4310-00-11 

[ID-943-02-4212-13;  IDI-27025,  IDI-27542] 

Notice  Of  Exchanges  and  Order 
Providing  for  Opening  of  Pubiic  Lands; 
ID 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Exchange  and 

Opening  Order. 

summary:  The  United  States  has  issued 
two  exchange  conveyance  documents  as 
shown  below  under  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act.  In  addition  to  providing  official 
public  notice  of  the  exchanges,  this 
document  contains  an  order  which 
opens  lands  received  by  the  United 
States  to  the  public  land,  mining,  and 
mineral  leasing  laws. 
EFFECTIVE  DATE:  February  3, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Carpenter,  BLM,  Idaho  State 
Office,  3380  Americana  Terrace.  Boise, 
Idaho,  (208)  384-3163. 

1.  In  two  exchanges  made  under  the 
provisions  of  Section  206  of  the  Act  of 


October  21. 1976.  90  Stat.  2756, 43  U.S.C. 
1716,  the  following  described  lands  have 
been  conveyed  from  the  United  States: 

Boise  Meridtan 

IDI-27025  (Conveyed  to  Dennis  M.  and  Jean 
S.  Baker) 

T.2N.,R.3E., 

sec.  34,  S'^SEy4. 

IDI-27542  (Conveyed  to  Faulkner  Land  ft 
Livestock  Company) 

T.  5  S.  R.  13  E., 

sec.W  EV4SWy«  and  WV4SEy4: 
sec.  30,  NWV'«NEy4  and  NEViNVVV*. 

sec.  31,  lot  4,'wV4NEy4,  EViWVi,  and  SEy4. 
Comprising  761.41  acres  of  public  land. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  lands: 

Boise  Meridian 

(Acquired  from  Dennis  M.  and  /eon  S.  Baker) 

T.  2  N..  R.  4  E., 
sec.  8.  NEy4NWy4,  WV4W^,  SEy4SWy4. 
and  SWy4SEy4. 

(Acquired  from  Faulkner  Land  &  Livestock 
Company) 

T.  2  S.,  R.  16  E., 
sec.  10,  EMiSWy4  and  SEy4: 
sec.  11.  WV4NEy4,  EV4NWy4,  SWMiNWyi, 

NMiSWy4,  and  NWy4SEy4: 
sec.  15,  NV4NEy4  and  NEy4NWy4. 
Comprising  960.00  acres  of  private  land. 

The  purpose  of  the  exchanges  was  to 
acquire  non-Federal  lands  which  have 
high  public  values  for  wildlife, 
recreation,  and  riparian  habitat.  The 
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public  interest  was  well  served  through 
completion  of  both  exchanges.  The 
values  of  the  Federal  and  private  lands 
involved  in  the  Baker  exchange  were 
appraised  at  $22,000  and  $21,000, 
respectively.  The  values  of  the  Federal 
and  private  lands  involved  in  the 
Faulkner  exchange  were  appraised  at 
S96,000  and  $75,000,  respectively.  In 
each  exchange,  the  Bureau  of  Land 
Management  received  an  equalization 
payment  to  compensate  for  the  | 
difference  in  land  values. 

3.  At  9  a.m.  on  February  3, 1992,  the 
reconveyed  private  lands  described  in 
paragraph  2  will  be  opened  to  the 
operation  of  the  pubhc  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
February  3, 1992,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

4.  At  9  a.m.  on  February  3, 1992,  the  , 
reconveyed  private  land  described 
below  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws  and  to  the  operation  of  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law: 

Boise  Meridian 

T.  2  N..  R.  4  E.. 
sec.  &  SEy4SWy4  and  SWy4SEVi. 
Containing  80.00  acres. 

Appropriation  of  any  of  the  letnds 
described  above  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38  (1988),  shall  vest  no  ri^ts 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  L,and 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

The  balance  of  the  private  lands 
reconveyed  from  the  Bakers  have  been 
and  remain  open  to  the  general  mining 
laws  and  operation  of  the  mineral 
leasing  laws.  The  mineral  estate  in  the 
private  lands  reconveyed  from  Faulkner 
Land  k  Livestock  Company  is 
outstanding  in  third  parties,  and 
therefore,  remains  closed  to  the  mining 
and  mineral  leasing  laws. 


UMI 


Dated:  December  23. 1991. 
William  E.  IreUnd, 

Chief.  Realty  Operations  Section. 
|FR  Doc.  92-14  Filed  1-2-02;  8:45  am] 

•ILUNO  COOC  4310-OO-M 

[MT-930-4214-11;  MTM  80092] 

Proposed  Wittidrawal  and  Public 
Meeting;  Montana 

December  26, 1991 

Correction 

In  notice  document  91-25108 
appearing  on  pages  52281-52283  in  the 
issue  of  Friday,  October  18. 1991,  make 
the  following  correction: 

In  the  third  column,  under  T.  20  N..  R. 
29  E.,  sec.  27.  EVi"  should  read  "N%." 
James  Binando. 

Acting  Deputy  State  Director,  Division  of'' 
Lands  and  Renewable  Resources. 
[PR  Doc.  92-70  Filed  1-2-92: 8:45  am] 

MLUNQ  COOC  4310-ON-ll 

Fish  and  Wildf ife  Service 

Revised  Avaiiabiiity  of  Draft 
Environmental  Impact  Report/ 
Environmental  ImJMCt  Statement  on 
the  Restoration  of  the  Tidal  Prism  and 
Enhancement  of  Wetlands  in  the 
Tijuana  Estuary 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Revised  notice  of  availability. 

summary:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service  has 
completed  a  Draft  Environmental  Impact 
Report/Draft  Environmental  Impact 
Statement  (DEIR/DEIS)  for  the 
enhancement  of  the  tidal  prism  to 
Tijuana  Estuary,  San  Diego  County, 
California.  Notice  of  this  action  was 
originally  published  in  the  Federal 
Register  November  8. 1991.  This  revised 
notice  announces  a  new  public  meeting 
and  extends  the  comment  period  for 
public  review.  This  is  a  joint  action 
between  the  State  of  California  Coastal 
Conservancy  and  the  Fish  and  Wildlife 
Service.  A  public  meeting  regarding  the 
DEIR/DEIS  will  be  held.  This  notice  is 
being  furnished  as  required  by  the 
National  Environmental  Policy  Act 
(NEPA)  Regulations  (40  CFR  1501.7)  to 
obtain  comments  and  information  ftom 
other  agencies  and  the  public  on  the 
issues  in  the  DEIR/DEIS.  Comments  and 
participation  in  this  process  are 
solicited. 

DATES:  Written  comments  should  be 
received  on  or  before  March  4, 1992.  A 
public  meeting  will  be  conducted  on 
January  22. 1992  by  the  U.S.  Fish  and 


Wildlife  Service  and  the  California 
Coastal  Conservancy.  See  adokesses 

below  for  location  and  time. 

ADDRESSES:  Comments  should  be 

addressed  to: 

Tom  Alexander.  Manager,  Tijuana 

Slough  National  Wildlife  Refuge,  P.O. 

Box  355,  Imperial  Beach,  California 

92032. 

The  public  meeting  on  January  22. 
1992,  will  be  held  ftt>m  7  p.m.  to  9  p.m.  at 
the  Tijuana  Estuary  Visitor  Center,  301 
Caspian  Way,  Imperial  Beach. 
California  91932. 
FURTHER  mFORMATtON  CONTACT: 

Jim  King.  California  Coastal 
Conservancy,  1330  Broadway,  suite 
1100.  Oakland.  California  94612,  (510) 
464-1015. 

Copies  of  the  DEIR/DEIS  are 
available  for  review  at: 

Tijuana  Estuary  Visitor  Center.  301 
Caspian  Way.  Imperial  Beach, 
California  91932 

and 

San  Diego  County  Library.  Imperial 
Beach  Branch.  810  Imperial  Beach 
Blvd..  Imperial  Beach.  California  91932 

and 

Governmental  Reference  Library,  602 

County  Administration  Center.  1600 

Pacific  Highway.  San  Diego. 

California  92101. 
SUPPtEMENTAL  INFORMATKMI:  The 
Tijuana  River  National  Estuarine 
Research  Reserve  (Reserve)  is  located  in 
San  Diego  County,  California.  Within 
the  Reserve  is  the  Tijuana  Slough 
National  Wildlife  Refuge.  The  Fish  and 
Wildlife  Service  is  a  member  of  the 
Management  Authority  for  Reserve.  A 
management  plan  approved  by  this 
Management  Authority  proposes  to 
restore  the  wetlands  of  the  Tijuana 
Estuary.  The  Fish  and  Wildlife  Service, 
the  State  of  California  Department  of 
Parks  and  Recreation,  and  the  California 
Coastal  Conservancy  are  to  assume  the 
responsibility  to  provide  technical 
advice  and  funding  assistance  as 
available  for  restoration  activities 
within  the  Reserve. 

The  Fish  and  Wildlife  Service  with  the 
other  interested  Federal.  State,  and  local 
agencies  proposes  to  restore  the  tidal 
prism  and  circulation  for  the  southern 
arm  of  the  Tijuana  Estuary.  Without 
extensive  restoration  of  the  tidal  prism 
and  tidal  circulation  in  the  near  future, 
the  very  saline  habitats  which  led  to  the 
establishment  of  the  Tijuana  Slough 
National  Wildlife  Refuge  and  the 
Tijuana  River  National  Estuarine 
Research  Reserve  could  be  lost. 

The  DEIR/DEIS  under  reviev»  now  is  a 
programmatic  environmental  document 
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and  coven  the  two  main  pbaw«  of  the 
restoration  proposal.  The  Model  ftoject 
(first  phase  of  restocation)  eomitts  of 
three  ports;  a  20  acre  experiiMUlal 
marsb,  widening  erf  a  cnitical  portion  of 
Oneonta  Sloogh  and  a  Connector 
Channel  frtna  the  upper  leadi  ol 
Oneonta  Skm^  to  the  nwthem  end  of 
the  tidal  lagoons. 

The  later  phase  of  the  project  indudes 
496  acres  of  wetfand  restoration  and 
constmctian  irf  a  river  training  sttuctare 
and  will  be  reviewed  in  more  detail  in 
supplemental  environmental  docomests. 

liie  maior  short-term  impacts 
associated  with  this  project  are  the  loss 
of  high  saltraarsh  and  transition  tone 
habitats.  The  major  kMig-tom  impact 
will  be  the  permanent  loas  of  v^nds  in 
the  estuary.  The  document  addresses 
the  inq>acts  to  water  and  wetland 
dependent  species  during  coostnictioii. 
and  during  the  short-term  loss  of  habitat 
values.  Long-term  impacts  to  terrestrial 
species  are  also  discussed.  Of  particular 
concern  is  any  possible  adverae  impacts 
to  listed,  proposed,  (m-  candidate 
endangered  species  that  may  be  found 
in  the  project  area.  Therefore,  the 
document  contains  discusaiona  of  these 
possible  impacts  as  well  as  means  to 
mitigate  the  loss  of  halntat  values. 

The  environmental  review  of  this 
project  is  being  conducted  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969.  as  amended  (42  U.S.C.  4371  et 
seq.],  NEPA  Regulations  (40  CFR 1500- 
1508],  other  appropriate  Federal 
regulations  and  Service  procedures  for 
con^Iiance  with  those  regulations. 

Dated:  December  2a  1991. 
DosWntbMS, 
Acting  Regiaaal  Director. 
(PR  Doc  92-1  Plied  I-2-«2:  ft45  Mn| 


National  Park  Sorvico 

New  River  Gorga  National  River 
EnvironRiental  Impact  Stattment  for 
General  Management  Plan;  Bluestone 
Scenic  River 

AGStCV:  National  Park  Service,  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
general  management  plan  for  the 
Bluestone  Scenic  River. 

SUMNMMV:  In  accordance  with  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  Public  Uw  91-lSOl 
the  National  Park  Service  (NFS]  is 
preparing  an  enviommental  impact 
statement  to  assess  the  impacts  of 
alternative  management  strategies  for 
the  recreaticm  area,  which  will  be 


described  in  a  general  management  plan 
(GMP).  A  range  of  ahematives  will  be 
fommlated  for  resource  protection, 
visitor  use  and  interpretation,  fadlitiea 
development  and  operations. 

Persons  wishing  to  provide  input  to 
the  scoping  process  for  the  GMP  and  EIS 
should  address  comments  to  the 
Superintendent  New  River  Gorge 
National  River,  P.O.  Box  240,  Glen  fean. 
West  Virginia,  25646.  Comments  shook! 
be  receiwd  no  later  than  60  days  from 
the  publication  of  this  notice. 

FOR  nmTHEfl  IHfeiMMTlOW  CONTACT 

Superintendent,  New  River  Gorge 
National  River,  at  the  above  address, 
telephone  304-465-0606,  or  Lorraine 
Mintzmyer  215-597-7013. 

iuucd  OK  Deceatber  19, 1981. 
Charles  P.  Clapper,  Jr.. 
Regional  Director,  PhihMphh, 
Pennsylvania. 
(FR  Doc.  92-03  Filed  l-2-«2;  845  am] 

aUXMO  coot  4S10-7»4I 


New  River  Gorge  NaUonal  RNer 
Envta-onmentailmpacf  Statement  for 
Generar  Management  PIMK  Gauley 
River  National  Recreation  Area 

agency:  National  Park  Service,  Interior. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
general  management  plan  for  the  Gauley 
River  National  Recreation  Area. 

summary:  In  accordance  with  section 
102(2)(C)  of  the  National  Environmental 
PoHcy  Act  of  1900,  Public  Law  91-190. 
the  Natkma!  Park  Service  (NPS)  is 
preparing  an  environmental  hnpact 
statement  to  assess  the  impacts  of 
alternative  management  strategies  for 
the  recreation  area,  which  will  be 
described  in  a  g«Mral  management  p^an 
(GMP).  A  range  of  alternatives  will  be 
formulated  for  resource  protection, 
visitor  use  ai>d  interpretation,  fadlitiea 
development  and  operations. 

Persons  wishing  to  provide  input  to 
the  scoping  process  for  the  GMP  and  EIS 
ritould  addb«sa  comments  to  the 
Superintendent,  New  River  Goige 
National  River,  P.O.  Box  246.  Glen  Jean, 
West  Virginia,  25846.  Comments  should 
be  received  ito  later  than  60  days  from 
the  publication  of  this  notice,  llie  draft 
GMP  and  EIS  are  expected  to  be 
completed  and  available  for  public 
review  by  late  1992.  The  fmal  GMP.  EIS 
and  Record  of  Decision  are  expected  to 
be  completed  in  1993. 
FOII FIMTMBI  MRMMMTION  CONTACT: 
Superintendent.  New  River  Gorge 
National  River,  at  the  above  address, 
telephone  304-465-0506^  or  Lorraine 
Mintzmyer  215-507-7013. 


Issued  on:  December  It, : 
Charles  P.  Oappsr,  |r.. 
Regional  Director,  Phihde^ki. 

[FR  Doc.  92-«4  Filed  1-2-aS;  Ma  aaij    i 


Cape  Cod  National  Seaahore,  South 
iCodNattonai 


Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-483.  66  Stat.  770.  5  USXl 
App  1  sec.  10),  that  a  meeting  of  the 
Cape  Cod  National  Seashore  Advisory 
Commission  will  be  held  on  Friday, 
January  31. 1992. 

The  CooMnission  was  reestablished 
pursuant  to  PtobKc  Law  6»-S49, 
Amendment  24.  The  porpose  oil  the 
CommiasioR  is  to  oonmih  with  the 
Secretary  ot  the  Inlerior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carryii^ 
out  the  provtsioas  of  sections  4  and  5  of 
the  Act  establishing  the  Seashore. 

The  commission  members  will  meet 
for  a  regular  business  meeting  which 
will  convene  at  Park  Headquarters, 
Marconi  Station.  South  WaUOeet. 
Massachusetts  at  1  p.m.  for  the 
following  reasons: 

1.  Adoption  of  Agenda 

2.  ^tproval  of  Mimites  of  Previoos 

Meeting 

3.  Reports  of  Officers 

4.  Old  Business 

a.  Beach  Monitoring — Boston  Harbor 
project 

b.  Visitor  Survey  Questionnaire 

5.  Superintendent's  Report 

6. 30th  Anniversary  meeting  agenda 
7.  Update  on  Advisory  Commission 
legislation 

6.  Done  cottages 

9.  New  Business 

10.  Agenda  for  Next  Meeting 

11.  Date  for  Next  Meeting 

12.  Communicatioas/public  comment 

13.  Adjoununent 

The  business  meeting  is  open  to  the 
public  It  is  expected  that  15  persons 
will  be  able  to  attend  the  session  in 
addition  to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  ssade  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  froai  the 
Superintendent.  Cape  Cod  National 
Seashore,  Soath  Wrilfleet  MA  02663. 
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Dated:  December  23. 1991. 
Carol  F.  Aten, 
Acting  Regional  Director. 
.  [FR  Doc.  92-95  Filed  1-2-92:  8:45  am 
nUJNG  CODE  4310-70-M 


Hydropower  Projects;  Meeting 
action:  Notice. 


summary:  Notice  is  hereby  given  that 
the  National  Park  Service  (NPS)  will 
hold  a  workshop  to  discuss  updating 
NPS  technical  assistance  and 
consultation  policy  and  guidelines 
relating  to  recreation  on  existing  and 
potential  hydropower  projects. 
DATE  AND  TIME:  January  22  and  23, 
1992—9  a.m. 

place:  Grand  Hyatt  Hotel,  1000  H 
Street,  NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dan  Haas,  National  Park  Service, 
Philadelphia.  PA.  Telephone:  (215)  597- 
1582  or  FTS  597-1582. 

Dated:  December  27, 1991. 
Jeny  L  Rogers, 

Acting  Director.  National  Park  Service. 
(FR  Doc.  92-96  Filed  1-2-92:  8:45  am] 

WLUNG  COOC  4310-70-M 


by  the  regulatory  authority  to  determine 
if  the  applicant  can  comply  with 
environmental  protection  performance 
standards. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Coal 
Mine  Operators. 

Annual  Responses:  2,108. 

Annual  Bureau  Hours:  171,845. 

Estimated  Completion  Time:  82  hours. 

Bureau  clearance  officer:  Andrew  F. 
DeVito,  202-343-5150. 

Dated:  November  19. 1991. 
Andrew  F.  DeVito, 

Acting  Chief.  Division  of  Technical  Services. 
[FR  Doc.  92-76  Filed  1-2-92:  8:45  am] 

BILLING  CODE  4310-OS-M 


Office  Of  Surface  Mining  Reciamation 
and  Enforcement 

information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
.-  and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
0035).  Washington,  DC  20503.  telephone 
202-395-7340. 

Title:  Surface  Mining  Permit 
Applications — Minimum  Requirements 
for  Environmental  Resources.  30  CFR 
Part  779. 

OMB  approval  number  1029-0035. 

Abstract:  Applicants  for  surface  coal 
mining  permits  are  required  to  provide 
an  adequate  description  of  the 
environmental  resources  that  may  be 
affected  by  proposed  surface  mining 
activities.  The  information  will  be  used 


INTERNATIONAL  TRADE     ^ 
COMMISSION 

[Investigation  No.  337-TA-321] 

Certain  Soft  Drinks  and  Their 
Containers;  Decision  To  Issue  a 
Limited  Exclusion  Order  and  a  Cease 
and  Desist  Order  as  to  Respondent 
Cobros  Food  Corp.;  Termination  of 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 


summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  limited 
exclusion  order  and  a  cease  and  desist 
order  and  has  terminated  the  above-      ^ 
captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  A.  McLaughlin,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW..  . 
Washington,  DC  20436,  telephone  202- 
205-3095. 
SUPPLEMENTARY  INFORMATION:  The 

authority  for  the  Commission's  actions 
is  contained  in  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337),  as 
amended,  and  in  §§  210.25(c)  and  210.58 
of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure  (19  CFR  210.25(c) 
and  210.58.) 

On  November  23, 1990,  Kola 
Colombiana  (Kola)  filed  a  complaint 
with  the  Commission  alleging  violations 
of  section  337  of  the  Tariff  Act  of  1930  as 
amended  (19  U.S.C.  1337)  in  the 
importation  and  sale  of  certain  soft 
drinks  and  their  containers.  In  its 
complaint.  Kola  asserted  violations  of 
section  337  based  upon  false 
representation  or  designation  of  origin, 
common  law  trademark  infringement, 
and  misappropriation  of  trade  dress. 


The  Commission  instituted  an 
investigation  into  the  allegations  of 
Kola's  complaint  on  December  17, 1990. 
and  published  a  notice  of  investigation 
in  the  Federal  Register.  55  FR  53205 
(Dec.  27, 1990).  The  notice  named 
International  Grain  Trade,  Inc.  of  New 
York,  New  York;  Universe  Trading  Corp. 
of  Miami,  Florida:  Colgran  Ltda.  of 
Bogota,  Colombia;  and  Cobros  Food 
Corp.  (Cobros)  of  Corona,  New  York,  as 
respondents.  On  May  28, 1991,  the 
presiding  administrative  law  judge  (ALJ) 
issued  an  initial  determination  (ID) 
finding  respondent  Cobros  in  default. 
The  Commission  determined  not  to 
review  that  ID.  Subsequently, 
complainant  Kola  and  the  three 
remaining  respondents  jointly  moved  to 
terminate  the  investigation  as  to  those 
respondents  on  the  basis  of  a  consent 
order.  On  September  3, 1991.  the  ALJ 
issued  an  ID  granting  that  motion,  after 
amendment.  The  Commission 
determined  not  to  review  that  ID.  56  FR 
50927  {Oct.9. 1991). 

Subsequently,  on  September  23. 1991. 
complainant  filed  a  declaration  stating 
that  it  sought  a  limited  exclusion  order 
and  cease  and  desist  order  against 
defaulting  respondent  Cobros.  pursuant 
to  section  337(g)(1)  and  interim  rule 
210.25(c). 

Section  337(g)(1)  of  the  Tariff  Act  of 
1930  as  amended,  19  U.S.C,  1337(g)(1). 
provides  that  the  Commission  shall 
presume  the  facts  alleged  in  a  complaint 
to  be  true,  and.  upon  request,  issue  a 
limited  exclusion  order  and/or  cease 
and  desist  order  if:  (1)  A  complaint  is 
filed  against  a  person  under  section  337. 

(2)  the  complaint  and  a  notice  of 
investigation  are  served  on  the  person. 

(3)  the  person  fails  to  respond  to'the 
complaint  and  notice  or  otherwise  fails 
to  appear  to  answer  the  complaint  and 
notice,  (4)  the  person  fails  to  show  good 
cause  why  it  should  not  be  found  in 
default,  and  (5)  the  complainant  seeks 
relief  limited  solely  to  that  person.  Such 
an  order  shall  be  issued  unless,  after 
considering  the  effect  of  such  relief  upon 
the  public  health  and  welfarfe, 
competitive  conditions  in  the  United 
States  economy,  the  production  of  like   - 
or  directly  competitive  articles  in  the 
United  States,  and  United  States 
consumers,  the  Commission  finds  that 
such  exclusion  should  not  be  issued. 

The  Commission  determined  that  each 
of  the  statutory  requirements  for  the 
issuance  of  a  limited  relief  was  satisfied 
with  respect  to  defaulting  respondent 
Cobros.  The  Commission  also 
determined  that  the  public  interest    . 
factors  enumerated  i*:  section  337(g)(1) 
do  not  preclude  the  issuance  of  such 
relief  Finally,  the  Commission 
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determined  that  the  hood  under  the 
limited  exclusion  order  during  the 
Presidential  review  period  thall  be  in 
the  amount  of  one  hundred  (100)  percent 
of  the  entered  vahie  of  the  imported 
articles. 

Copies  of  the  limited  exclusion  order, 
the  cease  and  desist  order,  and  all  other 
nonconHdential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  offlcial 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC  20430. 
telephone  202-25Z-100a  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

Issued:  December  27, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc  92-74  Filed  1-2-92;  8:45  am) 

BHJJNQ  COM  7tM-«-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31990} 

MIssourf  Pacific  RaHroad  Co.— 
Tracltaga  Rights  Exomption— SouttMrn 
Pacific  Transportation  Co.;  Exsmption 

Southern  Pacific  Transportation 
Company  (SP)  has  agreed  to  grant 
overhead  trackage  rights  to  Missouri 
Pacific  Railroad  Company  (MP)  over 
6.94  ihiles  of  SP  trackage,  known  as  the 
Belt  Line  Tfackage,  between  mileposts 
0.0  and  6.94.  in  Dallas.  TX.  The  parties' 
trackage  rights  agreement  modifies  and 
extends  various  agreements  between 
the  parties  (or  their  predecessors)  for 
use  of  the  Belt  Line  Tradiage.^  The 
trackage  rights  were  to  have  become 
effective  on  December  20, 1991. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Joseph 
D.  Anthofer  and  Jeanna  L  Regier.  1410 
Dodge  Street,  Omaha,  NE  68179. 

As  a  condition  to  the  use  of  tfiis 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursaant  to  Norfolk  and  Western  Ry. 
Co.— Ti«ckage  Rights— BN.  354  LC.C 


>  The  variou*  agreements  were  entered  into  on 
February  4. 1919,  October  za  1922.  September  4. 
1990.  NowMnber  5, 1990.  and  Novenber  19,  ISei. 


605  (1978).  as  Rtodified  in  Mendocino 
Coast  Ry.,  Inc.— Lease  and  Operate,  380 
I.C.C.  653  (1980). 

Dated:  December  24. 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
(SEAL) 

Sidney  L.  Strickland,  Jr.. 

Secretary. 

[FR  Doc.  92-56  Filed  1-2-92;  8:45  am] 

BILUNQ  CODE  703S-01-M 


DEPARTMENT  OF  LABOR 

Empioymont  Standards 
Adminlsfration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Fcdorai  and 
Federally  Assisted  Construction; 
General  Wag*  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therem. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494.  as  amended.  40 
U.S.C.  27ea)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  tlw 
foregoing  statutes,  constitute  the 
^minimum  wages  payable  on  Federal  and 
^federally  assisted  constnicticm  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 


that  section,  because  ttie  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large    - 
vohune  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the  - 
applicable  decision,  together  with  any 
modifications  issited,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
govemifiental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  nambers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinaticms  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume.  State,  and  page  numbers. 


Volume  I 
New  York: 
NYSl-aaOsn.  3, 1982) 


p.  8S2B.  p.  S52L 


ModificatiiMS  to  Gonerd  Wags 
Deteiminatioa  Dedsioas 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  OfHce 
document  entitled  "General  Wage 
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Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(s).  Dates  of  publication  1n  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 


Volume  I 

Florida: 

FL91-17(Feb.  22. 1991) p.  141.  p.  1^. 

Mississippi: 

MS91-8(Feb.  22. 1991) p.  ALL. 

MS91-9(Feb.  22.  1991) p.  ALL       j 

MS91-10(Feb.  22, 1991) p.  ALL       ' 

Pennsylvania: 

PA91-4(Feb.  22. 1991) p.  985.  pp.  986- 

987. 
Volume  II 

Michigan: 
MI91-3(Feb.  22. 1991) p.  477.  pp.  479- 

481.  487. 
M191-4(Feb.  22. 1991) p.  491.  pp.  495- 

498. 
MI91-5(Feb.  22, 1991) p.  499,  pp.  500- 

512. 
MI91-7(Feb.  22. 1991) p.  515.  pp.  516- 

534b. 
Ohio: 
OH91-29(Feb.  22. 1991) p.  903.  pp.  904- 

942. 

Texas: 
TX91-19(Feb.  22. 1991)...-  p.  ALL 

Volume  III 

None 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determiilations  Issued  Under  the 
Davis-Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington,  DC  20402  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
State  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 


Signed  at  Washington,  DC,  this  27th  day  of 
December  1991. 
Alan  L  Moss, 

Director.  Division  of  Wage  Determinations. 
(FR  Doc.  92-16  Filed  1-2-92: 8.45  am] 

BILUNG  CODE  4StO-27-M 


UMI 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  40-8964] 

Rio  Algom  Mining  Corp.;  Final  Finding 
of  No  Significant  Impact  Regarding  the 
Issuance  of  a  Source  Material  License 
to  Rio  Algom  Mining  Corp.,  Smitti 
Ranch  Commercial  Mine  Project, 
Converse  County,  Wyoming 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Notice  of  final  finding  of  no 

significant  impact.  


1.  Proposed  Action 

The  administrative  action  is  issuance 
of  a  commercial  source  and  byproduct 
material  license.  This  license  will 
authorize  in  situ  leach  uranium  recovery 
of  the  Smith  Ranch  Project  in  Converse 
County,  Wyoming. 

2.  Reasons  for  Finding  of  No  Significant 
Impact 

An  environmental  assessment  was 
prepared  by  the  staff  at  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  and 
issued  by  the  Commission's  Uranium 
Recovery  Field  Office.  Region  IV.  The 
environmental  assessment  performed  by 
the  Commission's  staff  evaluated 
potential  impacts  onsite  and  offsite  due 
to  radiological  releases  that  may  occur 
during  the  course  of  the  operation. 
Documents  used  in  preparing  the 
assessment  included  operational  data 
from  the  0-Sand  and  Q-Sand  Research 
and  Development  in  situ  leach  operation 
and  the  licensee's  application  dated 
March  31. 1988,  as  amended.  Based  on 
the  review  of  operational  data  and  the 
application  materials,  the  Commission 
has  determined  that  no  significant 
impact  will  result  from  the  proposed 
action,  and  therefore,  an  Environmental 
Impact  Statement  is  not  warranted. 

The  following  statements  support  the 
final  finding  of  no  significant  impact  and 
summarize  the  conclusions  resulting 
from  the  environmental  assessment. 

A.  The  ground-water  monitoring 
program  proposed  by  Rio  Algom  Mining 
Corp.  is  sufficient  to  monitor  the 
operations  and  will  provide  a  warning 
system  that  will  minimize  any  impact  on 
ground  water.  Furthermore,  aquifer 
testing  indicates  that  the  production 
zone  is  adequately  confined,  thereby 


assuring  hydrologic  control  of  mining 
solutions. 

B.  Radiological  effluents  from  the 
proposed  operation  of  the  well  field  and 
processing  plant  will  be  within 
regulatory  limits  and  will  be 
continuously  monitored. 

C.  The  environmental  monitoring 
program  is  comprehensive  and  will 
detect  any  radiological  releases 
resulting  horn  the  operation. 

D.  Radioactive  wastes  will  be  minimal 
and  will  be  disposed  of  at  an  approved 
site  in  accordance  with  applicable 
Federal  and  State  regulations. 

E.  Ground  water,  based  on  previous 
applicant  demonstration  projects,  can  be 
restored  to  baseline  conditions  or 
applicable  class  of  use  standards. 

F.  Cultural  resources  eligible  for  and 
listed  on  the  National  Register  of 
Historic  Places  will  not  be  adversely 
affected  by  the  mining  project. 

In  accordance  with  10  CFR  51.33(a). 
the  Director  of  the  Uranium  Recovery 
Field  Office  made  the  determination  to 
issue  a  draft  finding  of  no  significant 
impact  and  to  accept  comments  on  the 
draft  finding  for  a  period  of  30  days  after 
issuance  in  the  Federal  Register.  The 
draft  finding  was  published  in  the 
Federal  Register  on  October  28, 1991.  No 
public  comments  were  received. 

This  finding,  together  with  the 
Environmental  Assessment  setting  forth 
the  basis  for  the  findings,  is  available 
for  public  inspection  and  copying  at  the 
Commission's  Uranium  Recovery  Field 
Office  at  730  Simms  Street.  Golden. 
Colorado,  and  at  the  Commission's^ 
Public  Document  Room  at  2120  L  Street, 
NW..  Washington.  DC  20555. 

Dated  at  Denver,  Colorado  this  23rd  day  of 
December  1991. 
Ramon  E.  Hall, 
Director. 
[FR  Doc.  92-65  Filed  1-2-92;  8:45  am) 

BILUNQ  COOC  7S*&41-«I 


(Docket  NOS.  50-277, 50-278, 50-352, 50- 
353] 

Philadelphia  Electric  Co.,  PutHic 
Service  Electric  and  Ga«  Co.,  Delmarva 
Power  and  Light  Co.,  Atlantic  City 
Electric  Co.  (Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3)  (Umerick 
Generating  Station,  Unite  1  and  2); 
Exemption 

I 

The  Philadelphia  Electric  Company, 
et.  al.  (PECo,  the  licensee),  is  the  holder 
of  Operating  License  Nos.  DPR-44,  DPR- 
56,  NPF-39  and  NPF-«5  which 
authorizes  operation  of  the  Peach 
Bottom  Atomic  Power  Station.  Units  2 
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and  3  (PBAPS),  and  the  Limerick 
Generating  Station,  Units  1  and  2  (LGS). 
at  steady  state  reactor  core  power  levels 
not  in  excess  of  3293  megawatts 
thermal.  These  licenses  provide,  among 
other  things,  that  the  licensee  is  subject 
to  the  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 

The  Limerick  facility  consists  of  two 
boiling  water  reactors  located  at  the 
licensee's  site  in  Montgomery  and 
Chester  Counties,  Pennsylvania.  The 
Peach  Bottom  facility  also  consists  of 
two  boiling  water  reactors  located  at  the 
licensee's  site  in  York  County. 
Pennsylvania. 

n 

This  exemption  grants  a  one-time 
schedular  exemption  to  eight  (8)  Senior 
Reactor  Operators  limited  to  hxel 
handling  (LSROs)  to  permit  them  to  take 
their  ^rst  annual  requaliHcation 
operating  test  during  January  1992 
instead  of  the  end  of  1991.  The  docket 
numbers  for  the  eight  LSROs  are:  55- 
61452,  55-61453. 55-61454,  55-61455.  55- 
61456,  55-61457,  55-61459  and  55-61461. 

m 

By  letter  dated  October  18. 1991,  the 
licensee  requested  an  exemption,  in 
accordance  with  10  CFR  55.11  from  the 
requirements  of  10  CFR  55.59(a)(2)  and 
10  CFR  55.59(c)(4)(i]  related  to  annual 
requalification  operating  tests  for 
LSROs.  Pursuant  to  10  CFR  55.53(h)  a 
licensee,  as  a  condition  of  the  license, 
shall  complete  a  requalification  program 
as  described  by  10  CFR  55.59.  In  10  CFR 
55.59(c)(4)(i],  the  requalification  program 
must  include  annual  operating  tests,  and 
10  CFR  55.59(a)(2)  stipulates  that  each 
licensee  shall  pass  an  annual  operating 
test. 

NRC  Generic  Letter  (GL)  No.  89-03. 
"Operating  Licensing  National 
Examination  Schedule,"  issued  March 
24, 1989,  specified  two  examination 
months  for  each  facility  during  which 
operator  licensing  examinations  would 
be  conducted  each  year.  The  purpose  of 
the  national  examination  schedule  is  to 
provide  a  consistent  time  period  for 
conducting  the  examinations  at  each 
facility  so  that  the  facility  can  establish 
a  standard  schedule  for  conducting  the 
required  licensed  operator  training,  and 
so  that  the  NRC  can  schedule  the 
resources  required  for  conducting  the 
examinations.  The  national  examination 
schedule  months  for  LGS,  Units  1  and  2. 
are  January  and  July.  The  scheduled 
months  for  PBAPS  are  February  and 
August.  PECo  is  requesting,  on  behalf  of 
the  licensed  LSROs,  a  one-time 
schedular  exemption  from  the 
requirements  of  10  CFR  55.59(a)(2)  with 


regard  to  each  individual  licensed  LSRO 
to  conduct  the  first  annual 
requalification  operating  test  for  the 
multi-site  licensed  LSROs  in  January 
1992  in  conformance  with  the  national 
examination  schedule  for  LGS  instead  of 
the  end  of  1991.  By  letter  dated  October 
16, 1991,  from  R.  J.  Conte.  Region  I,  to  D. 
M.  Smith,  PECo.  the  NRC  confirmed  that 
arrangements  have  been  made  for 
administration  of  fuel  handling  licensing 
examinations  at  LGS,  for  both  Limerick 
and  Peach  Bottom,  during  the  week  of 
January  13. 1992. 

The  two  units  at  PBAPS  and  the  two 
units  at  LGS  are  all  BWR-4  reactors. 
PECo  has  a  nuclear  maintenance  group 
responsible  for  core  alterations,  reactor 
refueling  and  in-vessel  maintenance 
activities  (e.g..  control  rod  drive 
replacement)  during  refueling  outages  at 
both  LGS  and  PBAPS.  The  Technical 
Specifications  (TS)  require  that  all  core 
alterations  shall  be  observed  and 
directly  supervised  by  either  a  licensed 
Senior  Operator  (SRO)  or  licensed 
LSRO.  To  meet  this  requirement.  PECo 
has  implemented  a  new  LSRO  program 
that  established  LSROs  with  a  dual 
license  applicable  at  both  PBAPS,  Units 
2  and  3  and  LGS,  Units  1  and  2.  The    - 
objective  of  the  LSRO  program  is  to 
maintain  a  small  group  of  licensed 
personnel  to  supervise  core  alterations 
(reactor  refueling  and  in-vessel 
maintenance  activities)  during  refueling 
outages  at  each  of  the  four  nuclear  units, 
LGS  and  PBAPS.  There  are  currently 
eight  (8)  LSROs  who  hold  a  dual  SRO 
license  limited  to  fuel  handling  involved 
in  the  current  Peach  Bottom  Unit  3 
refueling  outage. 

The  LSROs  were  initially  licensed  at 
LGS,  Units  1  and  2.  on  September  10, 
1990.  The  licenses  were  amended  on 
January  9. 1991,  to  include  PBAPS,  Units 
2  and  3.  based  on  successful  completion 
of  training  on  the  differences  between 
LGS  and  PBAPS.  and  written  and 
operating  examinations  on  these 
differences.  According  to  10  CFR 
55.59(a)(2)  and  10  CFR  55.59(c](4)(i).  the 
LSROs  licensed  in  September  1990  have 
to  pass  an  annual  operating  test  (i.e..  by 
the  end  of  1991)  to  maintain  their 
licenses.  The  licensees  are  requesting  a 
one-time  schedular  exemption  in  order 
to  bring  the  requalification  exams  in 
accordance  with  the  NRC's  National 
Examination  Schedule. 

Prior  to  shutdown  of  Peach  Bottom 
Unit  3  on  September  14. 1991.  for  the 
current  refueling  outage,  there  was  an 
indication  of  several  fuel  pin  failures  as 
evidenced  by  slightly  elevated  offgas 
activity.  A  sample  inspection  of  some 
fuel  bundles  revealed  the  possibility  of 
widespread  debris  (metal  shavings,  etc) 
in  the  core.  PECo  decided  to  remove. 


inspect,  clean,  as  necessary  and  reinsert 
the  508  fuel  assemblies  that  would 
otherwise  have  remained  in  the  reactor. 
The  additional,  unanticipated  fuel 
handling  and  other  core  alterations  are 
going  to  tie-up  the  l^ROs  until  the  end 
of  December  1991. 

IV 

The  Commission  has  determined  that 
pursuant  to  10  CFR  55.11,  the  exemption 
requested  by  PECo's  letter  of  October 
18. 1991.  is  authorized  by  law  and  will 
not  endanger  life  or  property,  and  is 
otherwise  in  the  public  interest. 
Accordingly,  the  Commission  hereby 
grants  the  following  exemption: 

Philadelphia  Electric  Company  and 
the  eight  Senior  Reactor  Operators 
limited  to  fuel  handling  (LSROs) 
identified  in  the  letter  of  October  18. 
1991.  are  granted  a  one-time  schedular 
exemption  from  the  requirements  of  10 
CFR  55.59(a)(2)  and  10  CFR  55.59(c)(4)(i) 
to  permit  the  LSROs  to  take  the  annual 
requalification  operating  test  in  January 
1992  instead  of  in  1991. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (56  FR  65514). 

This  exemption  is  eff^ective  upon 
issuance. 

Dated  at  RockviUe.  Maryland,  this  26th  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Conunisiion. 

Staven  A.  Varga, 

Director,  Division  of  Reactor  Projects— I/II, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  92-66  Filed  1-2-92;  8:45  am] 

■MXiNO  CODE  7SW-«1-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(CGO-91-067) 

Navigation  Safety  Adviaory  Councfl 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  members  to  fill 
vacancies. 

summary:  The  U.S.  Coast  Guard  is 
seeking  members  for  three  year  terms  on 
the  Navigation  Safety  Advisory  Council 
(NAVSAC).  On  June  30, 1992.  there  will 
be  seven  vacancies  on  the  21-member 
Council.  The  Coast  Guard  will  review 
all  applications  and  make 
recommendations  to  the  Secretary.  The 
appointments  will  be  made  by  the 
Secretary  of  Transportation. 

DATES:  Completed  applications  must  be 
received  by  February  28. 1992. 
AODNCSSES:  To  request  an  application, 
either  call  (202)  267-0415  and  give  your 
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name  and  mailing  address  or  write  to 
Commandant  (G-NSR-3),  U.S.  Coast 
Guard.  2100  Second  St..  SW..  room  142a 
Washington,  DC  20593-0001.  Completed 
applications  and  resumes  should  be 
mailed  or  delivered  to  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margie  G.  Hegy,  Executive  Director, 
Navigation  Safety  Advisory  Council  at 
(202)  267-0415. 

SUPPLEMENTARY  INFORMATION:  The 
Navigation  Safety  Advisory  Council  was 
originally  established  as  the  Rules  of  the 
Road  Advisory  Council  (RORAC)  under 
the  Inland  Navigational  Rules  Act  of 
1980  (33  U.S.C.  2073).  The  RORAC 
provided  advice  to  the  Secretary  of 
Transportation  on  matters  relating  to  the 
International  and  Inland  Navigation 
Rules. 

-  Section  105  of  the  Coast  Guard  ; 
Authorization  Act  of  1989  (Pub.  L  101- 
225;  33  U.S.C.  1231a(e)).  enacted 
December  12, 1989,  changed  the  name  of 
the  RORAC  to  the  Navigation  Safety 
Advisory  Council  (NAVSAC). 
broadened  the  scope  of  the  Council,  and 
extended  the  life  of  the  Council  to 
September  30, 1995. 

NAVSAC  is  a  deliberative  bodj 
which  advises  the  Secretary  of 
Transportation,  via  the  Commandant. 
U.S.  Coast  Guard,  on  matters  relating  to 
the  prevention  of  vessel  collisions, 
rammings,  and  groundings,  including, 
but  not  limited  to:  Inland  Rules  of  the 
Road,  International  Rules  of  the  Road, 
navigation  regulations  and  equipment, 
routing  measures,  marine  information, 
diving  safety,  and  aids  to  navigation 
systems. 

"  The  Council  consists  of  21  members 
who  have  expertise,  knowledge  and 
experience  in  the  Navigational  Rules  of 
the  Road  (International  and  Inland),  aids 
to  navigation,  navigational  safety 
equipment,  vessel  traffic  service,  and 
traffic  separation  schemes  and  vessel 
routifig.  To  assure  balanced 
representation,  members  are  chosen, 
insofar  as  practical,  from  the  following 
^groups:  (1)  Recognized  experts  and 
leaders  in  organizations  having  an 
active  interest  in  the  Rules  of  the  Road 
and  vessel  and  port  safety;  (2) 
representatives  of  owners  and  operators 
of  vessels,  professional  mariners, 
recreational  boaters,  and  the 
receational  boating  industry;  (3) 
individuals  with  an  interest  in  maritime 
law  and  (4)  Federal  and  state  officials 
with  responsibility  for  vessel  and  port 
safety. 

The  Council  meets  twice  a  year  at 
various  sites  in  the  continental  United 
State*.  Members  are  entitled  to  per  diem 
in  lieu  of  subsistence,  as  well  as 


reimbursement  for  travel  expenses  to 
attend  the  meetings.  The  three  year 
membership  term  will  begin  July  1. 1992. 
and  expire  )une  30. 1995. 
Dated:  December  24. 1991. 
W.J.  Ecker. 

Rear  Admiral  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 
(FR  Doc.  92-77  Filed  1-2-92;  8:45  am] 

■tUINQ  COOC  MI0-14-M 


DEPARTMENT  OF  THE  TREASURY 

Office  Of  the  Secretary 

(Supplement  to  Department  ClrcularT- 
Putilic  Debt  Sertee— No.  39-91 1 

Treasury  Notes,  Series  AJ-1993; 
Interest  Rate 

Washington.  December  19. 1991. 

The  Secretary  announced  on 
December  18. 1991,  that  the  interest  rate 
on  the  notes  designated  Series  AJ-1993. 
described  in  Department  Circular — 
Public  Debt  Series— No.  39-91  dated 
December  16, 1991,  will  be  5  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  5  percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  92-17  Filed  1-2-82;  8:45  am) 

BtLUNG  COOC  MMMO-M 


(Supplement  to  Department  Circular- 
Public  Debt  Series— No.  40-91] 

Treasury  Notes,  Series  W-1996 

Wa.shington.  December  20. 1991. 

The  Secretary  announced  on 
December  19, 1991,  that  the  interest  rate 
on  the  notes  designated  Series  W'-1996, 
described  in  Department  Circular — 
Public  Debt  Series— No.  40-91  dated 
December  16. 1991,  will  be  6Vb  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  6Vs  percent  per  annum. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 
[FR  Doc.  92-18  Filed  1-2-82:  8:45  am) 

WLUNG  COOC  UIO-M-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

(Docket  No.  301-80] 

Canadian  Provincial  Practices 
Affecting  Canadian  Imports  of  Beer 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  determinations  under  - 
section  304  of  the  Trade  Act  of  1974.  as 
amended  {'Trade  Act"). 


summary:  The  USTR  determines, 
consistent  with  a  report  of  a  dispute 
settlement  panel  established  under  the 
General  Agreement  on  Tariffs  and 
Trade  ("GATT").  that  acts,  policies  or 
practices  of  Canada  violate  the 
provisions  of  a  trade  agreement 
(specifically,  the  GATT),  and  that  action 
shall  be  taken  in  the  form  of  r 

substantially  increased  duties  on  beer 
and  malt  beverages  from  Canada 
sufficient  to  offset  fully  the  nullification 
or  impairment  of  GATT  rights  resulting 
from  these  Canadian  acts,  policies  or 
practices.  The  USTR  further  determines 
that,  pursuant  to  section  305(a)(2)  of  the 
Trade  Act.  it  is  desirable  to  implement 
such  action  no  later  than  April  10, 1992. 
DATES:  Action  shall  be  implemented  no' 
later  than  April  10, 1992. 
ADDRESSES:  Section  301  Commfttee. 
Office  of  the  United  States  Trade 
Representative,  room  223, 600  Pth 
Street.  NW..  Washington.  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT 
Rick  Ruzicka,  Director,  Canadian 
Affairs,  (202)  395-3412,  or  Andrew 
Shoyer,  Assistant  General  Counsel.  (202) 
395-7203. 

SUPPt^MENTARY  INFORMATION:  On  ]une 
29, 1990,  an  investigation  was  initiated 
pursuant  to  section  302  of  the  Trade  Act 
upon  the  petition  of  G.  Heileman 
Brewing  Company  with  respect  to 
Canadian  provincial  liquor  board 
practices  concerning  imported  beer.  On 
the  same  day,  the  United  States 
requested  consultations  with  Canada 
under  Article  XXIII:1  of  the  GATT.  as 
required  under  section  303  of  the  Trade 
Act.  Consultations  were  held  with 
Canada  in  July  1990.  but  no  mutU&lly 
satisfactory  resolution  was  reached  at 
that  time.  On  September  14, 1990,  the 
Stroh  Brewery  Company  submitted  a 
section  301  petition  concerning  pricing  - 
and  distribution  practices  in  the 
province  of  Ontario.  On  October  19. 

1990,  the  USTR  determined  to  address 
these  allegations  in  the  existing 
investigation  rather  than  to  initiate  a 
separate  investigation. 

A  dispute  settlement  panel  was 
established  under  GATT  Article  XXIII:2 
on  February  6, 1991,  at  the  request  of  the 
United  States,  and  issued  its  report  to 
the  Contracting  Parties  on  October  18. 

1991.  The  Panel  concluded,  inter  alia. 
that  Canada  had  failed  to  make 
"serious,  persistent  and  convincing 
efforts"  to  ensure  observance  by  the 
provincial  liquor  boards  of  the 
provisions  of  the  GATT  as  they  relate  to 
the  restrictions  on  points  of  sale  and 
discriminatory  markups  that  had  been 
found  in  1968  to  be  inconsistent  with  the 
GATT,  and  that  this  failure  constituted 


U  Ml 
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prima  facie  nullification  or  impairment 
of  U.S.  rights  under  the  GATT. 
Moreover,  the  Panel  found  that  the 
restrictions  on  the  private  delivery  of 
imported  beer  maintained  by  8  of  the  10 
Canadian  provinces  were  inconsistent 
with  Canada's  national  treatment 
obligation  under  the  GATT.  and  that 
minimum  price  requirements  set  in 
relation  to  domestic  prices  were  also 
inconsistent  with  the  GATT.  TTie  Panel 
recommended  that  the  Contracting 
Parties  request  Canada  to  take 
reasonable  steps  to  ensure  observance 
of  the  provisions  of  the  GATT  by  the 
provincial  liquor  boards,  and  to  report  to 
the  Contracting  Parties  on  the  measures 
taken  with  regard  to  access  to  points  of 
sale  and  differential  markups  before  the 
end  of  March  1992  and  with  regard  to 
private  delivery  and  other  matters 
before  the  end  of  July  1992.  A  copy  of 
the  panel  report  has  been  placed  in  the 
public  ii\e  in  this  matter  (Docket  No. 
301-«0). 

Consultations  were  commenced  with 
the  Government  of  Canada  following 
receipt  of  the  panel  report,  but  no 
mutually  satisfactory  resolution  has 
been  reached. 

On  the  basis  of  the  investigation 
initiated  under  section  302  of  the  Trade 
Act,  the  consultations  conducted 
pursuant  to  section  303  of  the  Trade  Act, 
and  the  final  report  of  the  GATT  dispute 
settlement  panel,  the  USTR  proposed  on 


November  22. 1991  (published  on 
November  27, 1991,  af  56  FR  60.128)  to 
determine  that  the  rights  to  which  the 
United  States  is  entitled  under  a  trade 
agreement  are  being  denied.  The  USTR 
further  proposed  to  continue 
consultations  with  the  Government  of 
Canada  to  reach  a  mutually  satisfactory 
resolution  in  this  matter.  If  such  a 
resolution  was  not  reached  by 
December  29, 1991,  or  if  one  of  the  other 
conditions  stated  in  section  301(a)(2)  of 
the  Trade  Act  had  not  been  satisfied, 
then  the  USTR  proposed  to  take  action 
within  the  scope  of  section  301(c)  of  the 
Trade  Act.  As  stated  in  the  notice  of 
proposed  determinations,  among  the 
actions  that  the  USTR  has  considered 
taking  is  the  suspension  of  duty  bindings 
and  increase  in  duties  on  Canadian  beer 
and  other  alcoholic  beverages.  The 
USTR  requested  that  public  comments 
be  submitted  no  later  than  December  23, 
1991. 

Determinations 

No  mutually  satisfactory  resolution 
has  been  reached  with  the  Government 
of  Canada,  nor  has  any  other  provision 
of  section  301(a)(2)  of  the  Trade  Act 
been  satisfied.  Accordingly,  the  USTR 
determines,  consistent  with  the  report  of 
the  GATT  dispute  settlement  panel,  that 
acts,  policies  or  practices  of  Canada 
violate  the  provisions  of  a  trade 
agreement  (specifically,  the  GATT),  and 


that  action  shall  be  taken  in  the  form  of 
substantially  increased  duties  on  beer 
and  malt  beverages  from  Canada 
(entered  under  Harmonized  Tariff 
Schedule  of  the  United  States 
subheading  2203.00.00)  sufficient  to 
offset  fully  the  nullification  or 
impairment  of  GATT  rights  resulting! 
from  these  Canadian  practices.  The 
USTR  further  determines  that,  pursuant 
to  section  305(a)(2)  of  the  Trade  Act,  it  is 
desirable  to  implement  such  action  no 
later  than  April  10, 1992.  The  USTR  will 
continue  to  consult  with  the  Government 
of  Canada  in  an  effort  to  obtain  an 
agreement  from  the  Government  of 
Canada  to  eliminate  these  practices, 
consistent  with  the  report  of  the  Panel, 
in  an  expeditious  manner,  such  that  the 
implementation  of  action  under  section 
301  of  the  Trade  Act  will  no  longer  be 
necessary.  Until  that  time,  the  U.S. 
Customs  Service  has  been  requested  to 
monitor  the  volume  of  entries,  and 
withdrawals  fit)m  warehouse  for 
consumption,  of  Canadian  beer  and  malt 
beverages,  effective  immediately,  to 
ensure  the  effective  implementation  of 
action  under  section  301  of  the  Trade 
Act. 

loshua  B.  Bolten. 
General  Counsel. 
[FR  Doc.  92-n  Filed  1-2-82;  8:45  am] 
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Sunshine  Act  Meetings 


UMI 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  o»  meetings  pobfehed 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L   94-409)  5  U.S.C.   552t)(e)(3). 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration:  ' 

Amendment  to  Sunshine  Act  Meeting 

summary:  Pursuant  to  the  Government 
in  the  Sunshine^Act  (5  U.S.C.  552b{e){3)). 
the  Farm  Credit  Administration  gave 
notice  on  December  10. 1991  (56  FR 
64543)  of  the  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board] 
scheduled  for  December  12, 1991.  This 
notice  is  to  amend  the  agenda  for  that 
meeting  to  add  an  item  to  the  open 
session. 

POR  FURTHER  INFORMATION  CONTACT 
Curtis  M.  Anderson.  Secretary  to  the 
Farm  Credit  Administration  Board.  (703) 
883-4003.  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090.        | 
SUPPLEMENT ARY  INFORMATION:  Parts  of 
the  meeting  of  the  Board  were  open  to 
the  pubhc  (hmited  space  available),  and 
parts  of  the  meeting  were  closed  to  the 
public.  The  agenda  for  December  12, 
1991.  is  amended  to  add  the  following 
item  to  the  open  session:  i 

Open  Session  \ 

•  System  Banks'  Requests  Concerning 
Preferred  Stock  and  Capital  Preservation 
Agreement  Debt. 


Date:  December  30. 1991. 
Curtis  M.  Anderson, 

Secretary;  Farm  Credit  Administration  Board. 
(FR  Doc.  92-31337  Filed  12-31-81:  2:27  p-m.) 

BILUNa  COOC  STOS-OI-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:30  a.m..  Wednesday. 

January  8. 1992. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington.  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Issues  concerning  the  treatment  of 
intangible  assets  for  purposes  of  calculating 
regulatory  capital. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note.— This  meeting  will  be  recorded  for 
the  benerit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  S5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of  - 
Governors  of  the  Federal  Reserve  System. 
Washington.  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
Dated:  December  31. 1991. 

lennifer  ].  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-31335  Filed  12-31-91;  1:08  pm] 

anxiNO  COOC  szio-oi-m 


Federal  Register 

Vol.  57.  No.  2 
Friday.  January  3.  1991 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATB  Approximately  11:00 
a.m..  Wednesday.  January  8, 1992, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  acquisition  of 
computers  within  the  Federal  Reserve     - 
System. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

December  31. 1991. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-31336  Filed  12-31-91: 1:08  pm) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing      | 

[Docket  No.  N-91-3353;  FR  3166-11-01) 

NOFA— Notice  of  Total  Funding  (FY 
1991  and  1992  Funding)  for  Section  8 
incentive  Award  Rental  Vouchers  and 
Rental  Certificates  in  Connection  With 
the  Family  Self-Sufficiency  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

action:  Notice  of  funding  availability 
(NOFA);  notice  of  total  available 
funding  for  Fiscal  Years  1991  and  1992 
for  Section  8  incentive  award  rental 
certificates  and  rental  vouchers  under 
the  family  self-sufficiency  (FSS) 
program.  


DATE:  Applications  must  be  received  in 
the  HUD  Field  Office/Indian  Programs 
Office  by  close  of  business  on  February 
10, 1992. 

summary:  On  September  30, 1991  (56  FR 
49612).  HUD  published  a  notice  of 
funding  availability  that  (1)  identified 
the  amount  of  budget  authority  available 
for  FY  1991  for  competitive  FSS 
Incentive  Awards  of  Rental  Voucher 
and  Rental  Certificate  funding  for  public 
housing  agencies  (PHAs)  and  Indian 
housing  authorities  (IHAs)  (Section  8— 
FSS  Incentive  Awards):  and  (2)  invited 
PHAs  and  IHAs  to  apply  for  these 
awards.  i 

HUD  has  determined  to  make 
available  up  to  $934  million  of  budget 
authority  for  Section  8— FSS  Incentive 
Awards.  The  $934  million  represents  the 
combined  amount  of  budget  authority 
available  for  Section  8— FSS  Incentive 
Awards  for  FY  1991  and  FY  1992.  This 
combined  amount  is  being  made 
available  under  the  application  process 
described  in  the  September  30, 1991 
NOFA. 

HUD  has  decided  to  combine  the  FY 
1991  and  FY  1992  Section  8— FSS 
Incentive  Award  funding,  and  make  the 
total  amount  available  under  a  single 
application  and  funding  round  to 
minimize  the  administrative  burdens 
involved  in  having  two  Section  8 — FSS 
Incentive  funding  rounds  in  FY  1992. 

The  NOFA  published  on  September 
30,1991: 

(1)  Provides  the  instructions  to  PHAs 
and  IHAs  governing  the  submission  of 
applications  for  Section  8 — FSS 
Incentive  Awards;  and 

(2)  Describes  the  procedures  for 
rating,  ranking  and  approving  PHA/IHA 
applications  for  these  awards* 


PHAs  and  IHAs  applying  for  Section 
8 — FSS  Awards  are  requested  to  refer  to 
the  September  30, 1991  NOFA  for  the 
above  information. 

PHAs  that  have  already  submitted 
applications  in  response  to  the 
September  30. 1991  NOFA  may 
supplement  their  applications: 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Rental 
Assistance  Division,  Office  of  Elderly 
and  Assisted  Housing.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW..  Washington,  DC 
20410-8000.  telephone  number  (202)  708- 
0477.  or  (202)  708-4594  (TDD).  (These  are 
not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  for 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
number  2502-0466. 

II.  Purpose  and  Substantive  Description 

A.  Authority 

Sec.  23,  United  States  Housing  Act  of 
1937.  as  added  by  sec.  554,  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (Pub.  L.  101-625);  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

B.  Background 

The  purpose  of  the  Rental  Voucher 
•and  the  Rental  Certificate  Programs  is  to 
assist  eligible  families  to  pay  rent  for 
decent,  safe,  and  sanitary  housing.  The 
purpose  of  the  FSS  Program  is  to 
promote  the  development  of  local 
strategies  to  coordinate  the  use  of  public 
housing  and  rental  assistance  under  the 
Section  8  Rental  Certificate  and  Rental 
Voucher  Programs  with  public  and 
private  resources,  to  enable  eligible 
families  to  achieve  economic 
independence  and  self-sufficiency.  The 
Notice  of  Program  Guidelines  governing 
the  FSS  Program  was  published  on 
September  30, 1991  (56  FR  49592).  The 
regulations  for  allocating  housing 
assistance  budget  authority  are  codified 
at  24  CFR  part  791. 

C.  Allocation  Amounts 

1.  Housing  Needs  Formula. 
Approximately  $934  million  of  budget 
authority  is  available  for  Section  8— FSS 
Incentive  Awards  for  FY  1991  and  FY 
1992.  and  is  being  allocated  to  HUD 
Field  Offices  using  the  housing  needs 
factors  established  in  accordance  with 
24  CFR  791.402. 


2.  Program  Type.  Attachment  1  to  this 
NOFA  revises  and  supersedes 
Attachment  5  to  the  September  30, 1991 
NOFA.  Attachment  1  announces  the 
allocation  of  the  total  number  of  units 
and  the  allocation  of  combined  budget 
authority  for  FY  1991  and  FY  1992  for 
the  Rental  Voucher  Program  and  for  the 
Rental  Certificate  Program  to  each  Field 
Office,  based  on  the  housing  needs 
factors. 

The  allocation  of  budget  authority  to 
each  Field  Office  is  the  total  amount  for 
both  rental  certificates  and  rental 
vouchers.  The  allocations  have  been 
structured  to  give  Field  Offices 
flexibility  in  approving  PHA 
applications  for  a  specific  program  type 
(Rental  Voucher  or  Rental  Certificate) 
by  allocation  of  available  rental 
certificate  or  rental  voucher  budget 
authority  among  allocation  areas  in  the 
Field  Office  jurisdiction. 

The  number  of  units  for  each  Field 
Office  as  set  forth  in  Attachment  1  is  an 
estimate.  These  estimates  are  based  on 
the  average  fair  market  rents  for  two- 
bedroom  units  in  the  Field  Office's 
jurisdiction  and  on  a  50  percent  Rental 
Certificate  Program  and  a  50  percent 
Rental  Voucher  Program  mix.  The  actual 
number  of  units  assisted  will  vary  from 
these  estimates  because  of  differences 
in  actual  bedroom-size  mix  and  the 
actual  mix  of  Rental  Vouchers  and 
Rental  Certificates  that  are  funded  in 
each  Field  Office. 

D.  Eligibility 

All  PHAs/IHAs  are  invited  by  this 
NOFA  to  submit  applications  for  an 
incentive  award  of  Rental  Vouchers  (24 
CFR  part  887)  and  Rental  Certificates  (24 
CFR  part  882)  for  use  in  connection  with 
the  FSS  Program. 

III.  Selection  Criteria,  Application 
Requirements  and  Application  Process 

Information  regarding  the  selection 
criteria,  ranking  factors,  application 
requirements  and  the  application 
process  for  Section  8— FSS  Incentive 
Awards  is  set  forth  in  the  NOFA 
published  in  the  Federal  Register  on 
September  30. 1991  (56  FR  49614).  The 
application  due  date  is  extended  one 
month  to  close  of  business  on  February 
10. 1992.  Also,  with  respect  to  the 
discussion  in  the  September  30. 1991 
NOFA  of  the  rating  points  for  "Selection 
Criterion  1:  PHA/IHA  Administrative 
Capability"  as  set  forth  in  the  section 
I(E)(l)(a)(ii)  of  the  September  30, 1991 
NOFA  (56  FR  49613).  the  applicable  date 
•for  determining  the  leasing  rate  for  one 
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year  for  rental  vouchers  and  rental 
certificates  (or  occupancy  rate  for 
public/Indian  housing  units)  under  the 
Annual  Contributions  Contract  (ACC)  is 


one  year  as  of  September  30, 1991  (not 
"September  30, 1990,"  as  set  forth  in  the 
September  30, 1991  NOFA  at  56  FR 
^9613). 


Dated:  December  19, 1991. 
Josepb  G.  Schiff, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 


Table  1.— FY  92  Family  Self-sufficiency  Allocation  Factors  by  HUD  Office 


HUD  office 


Boston,  MA  Office 

Hartford,  CT  Office 

Manchester,  NH  Office 

Providence,  Rl  Office. 

Buffalo,  NY  Office 

New  York,  NY  Office 

Newarl?,  NJ  Office 

Baltimore,  MO  Office 

Charleston,  WV  Office 

Philadelphia,  PA  Office 

Pittsburgh,  PA  Office  

Richmond,  VA  Office , 

Washington,  DC  Office 

Atlanta,  GA  Office 

Birmingham,  AL  Office 

Columbia,  SC  Office 

Greensboro,  NO  Office 

Jackson,  MS  Office 

Jacksonville,  FL  Office 

Louisville,  KY  Office 

Knoxville,  TN  Office 

Nashville,  TN  Office 

Caribbean  Office., 

Chicago,  IL  Office  _.. 

Cincinnati,  OH  Office 

Cleveland,  OH  Office _ 

Columbus,  OH  Office 

Detroit,  Ml  Office., 


Metro 


Urtits 


Dollars 


Grand  Rapids,  Ml  Office 

Indianapolis,  IN  Offk» 

Milwaukee,  Wl  Office 

Minneapolis-St.  Paul  MN  Office.. 

Fort  Wortti,  TX  Offk» 

Houston,  TX  Office 

Little  Rock,  AR  Office 

New  Orleans,  LA  Office 

Oklahoma  City.  OK  Office 

San  Antonio,  TX  Office. „ 

Des  Moir)es,  lA  Office.i 


Kansas  City.  MO  Office.. 


Omaha,  NE  Office 

St.  Louis,  MO  Office 

Denver  CO  Regkxtal  Office.. 

Honolulu,  HI  Offfce 

Los  Angeles,  CA  Office 

Pfx)enix,  AZ  Office 


Sacramento,  CA  Offk» ; 

San  Francisco,  CA  Office 

Anchorage,  AK  Offk» 

Portland.  OR  Office 

Seattle.  WA  Office 


750 
329 
126 
119 
519 

2,980 
928 
327 
63 
735 
310 
273 
360 
372 
247 
t63 
297 
61 
905 
169 
112 

,,201 
239 

1.143 
230 
427 
178 
494 
160 
307 
343 
256 
553 
337 
87 
339 
146 
295 
108 
232 
68 
184 
387 
99 

2.271 
181 
197 

1,080 

25 

234 

338 


34,634,135 

13,566,890 

4,826,340 

4,265,555 

15,035,215 

116,667,645 

39,385,075 

10,800,630 

1,702,815 

24,009,755 

7,980,495 

7,705,075 

17,158,445 

11,019,270 

5.769,460 

3,958,760 

7.403,850 

1.576,530 

28,027,005 

4,151,530 

2,660,225 

5,330,205 

5.970,385 

41,604,810 

5,999,965 

11.327,760 

4,586,480 

14,583,565 

4,323,705 

8,228,475 

9,466,080 

8.733,650 

15,782,805 

8,909,965 

2.126,910 

9,563,135 

3.804,125 

8,401,055 

3.033,825 

5,958.605 

1.763,475 

5,192,330 

10.866.030 

4.837,960 

102,105,490 

5.781.555 

6,237,575 

49,887,135 

976.215 

7.131.810 

11.168,060 


Non-Metro 


Units 


94 

46 
234 

25 
223 

35 
0 

47 
175 
121 
122 
227 
0 
371 
199 
184 
399 
325 
107 
293 

71 
133 
103 
283 

35 
110 
134 

41 
148 
171 
204 
164 
316 

75 
218 
191 
179 
108 
222 
222 
112 
132 
393 

71 

71 

79 

47 
128 

39 
267 
142 


DollafS 


3,595,135 
1,692.225 
7,517,900 
1,033,950 
6,123,040 
1,160,660 

0 
1.341,665 
3,954.655 
3.333,160 
3.242,000 
5.323,980 

0 
7,425,550 
3,709,370 
3,692,150 
8,702,760 
6,412.485 
2,726.230 
6,060,120 
1,400,600 
2,639,085 
2,044,165 
6,626,485 
779,060 
2,626,465 
2,995,700 
978,515 
3,577,185 
3,793,900 
4,708,400 
3..882.695 
6,891,510 
1,738,585 
4,212,840 
3,556,720 
3,485,455 
2,281,255 
5,181,165 
4,581,420 
2,412,320 
2.633.355 
10.234,610 
3.120,805 
2.609.905 
2,159,010 
1.484.180 
4,069,350 
1,584,570 
7.428,090 
4.029.270 


Composite 


Units 


844 
375 
360 
144 
742 

3,015 
928 
374 
238 
856 
432 
500 
360 
743 
446 
347 
696 
386 

1.012 
462 
183 
334 
342 

1,426 
265 
537 
312 
535 
306 
478 
547 
420 
869 
412 
305 
530 
325 
403 
330 
454 
180 
316 
780 
170 

2.342 
260 
244 

1,208 

64 

491 

480 


Dollars 


38,229,270 

15.259,115 

12,344,240 

5.299,505 

21,158,255 

117,828,305 

39,385,075 

12,142.295 

5,657,470 

27,342,915 

11,222,495 

13,029,055 

17,156,445 

18,444,620 

9,478.630 

7,650,910 

16,106,610 

7,969,015 

30,753,235 

10,211,650 

4,060,825 

7,969,290 

8,014,550 

48,433,295 

6,779,025 

13,954,225 

7,582,180 

15,562,060 

7,900,890 

12,022,375 

14,174,480 

12,616,345 

22,674,315 

10,648,550 

6,339,750 

13,119,855 

7,289,580 

10,662,310 

8,214,990 

10,540,025 

4,175,795 

7,825,685 

21,102,640 

7,958,765 

104,715,395 

7,940,565 

7,721,755 

53,976,485 

2,560,785 

14.559,900 

15.197,330 


[FR  Doc.  92-40  Filed  1-2-92;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Advisory 
Committee;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
on  February  10-11, 1992.  The  meeting 
will  be  held  at  the  National  Institutes  of 
Health  (NIH).  Building  3lC,  Conference 
Room  10,  9000  Rockville  Pike,  Bethesda. 
Maryland  20892,  starting  at 
approximately  9  a.m.  on  February  10, 
1992,  to  adjournment  at  approximately  5 
p.m.  on  February  11. 1992.  The  meeting 
will  be  open  to  the  public  to  discuss  the 
following  proposed  actions  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (51  FR 
16958): 

Proposed  Major  Actions  to  the  NIH 
Guidelines;  i 

,  Five  additions  to  appendi)^  D  of  the 
NIH  Guidelines  Regarding  Human  Gene 
Therapy/Gene  Transfer  Protocols; 

An  amendment  to  appendix  D-XV  of 
the  NIH  Guidelines  Regarding  a  Human 
Gene  Therapy  Protocol; 

Amend  section  IV-B  and  add  sections 
IV-C  and  IV-D  to  the  Points  to  Consider 
in  (he  Design  and  Submission  of 
Protocols  for  the  Transfer  of 
Recombinant  DNA  Into  the  Genome  of 
Human  Subjects  Regarding  Reporting 
Requirements  for  Human  Gene 
Transfer/Gene  Therapy  Protocols;! 

Amend  sections  III-A  and  IV-C  of  the 
NIH  Guidelines  regarding  publishing 
notice  of  meetings  and  proposed  actions 
in  the  Federal  Register 

Amend  introduction,  section  IV-B  and 
V  of  the  Points  to  Consider  regarding 
review  by  the  Human  Gene  Therapy 
Subcommittee; 

Amend  appendices  B-I-B-1  and  B-I- 
B-2  of  the  NIH  Guidelines  to  include 
only  pathogenic  genera  and  species  of 
the  bacterial  order,  Actinomycetales.  in 
the  current  list  of  microorganisms; 

Amend  Appendices  B-I-C-1  and  B-I- 
B-1  in  the  NIH  Guidelines  regarding 
Mycobacterium  avium; 

Other  Matters  To  Be  Considered  by 
the  Committee.  I '  ^ 

,  Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  this 
meeting  may  be  given  such  opportunity^ 
at  the  discretion  of  the  Chair.  Dr.  Nelsoji 
A.  Wivel,  Director,  Office  of 
Recombinant  DNA  Activities.  National 
Institutes  of  Health,  Building  31,  room 
4B11,  Bethesda,  Maryland  20892,  Phone 
(301)  496-983a  FAX  (301)  496-9839,  will 
provide  materials  to  be  discussed  at  this 


meeting,  roster  of  committee  members, 
and  substantive  program  information.  A 
summary  of  the  meeting  will  be 
available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  3959Z 
June  11. 1980)  requires  a  statement 
concerning  the  official  government 
programs  contained  in  the  Catalog  of 
Federal  Domestic  Assistance.  Normally 
NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice 
covers  not  only  virtually  every  NIH 
program  but  also  essentially  every 
Federal  research  program  in  which  DNA 
recombinant  molecule  techniques  could 
be  used,  it  has  been  determined  not  to 
be  cost  effective  or  in  the  puWic  interest 
to  attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Dated:  December  24. 1991. 
Sumo  K.  Feldnun, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  92-107  Filed  1-2-92;  8:45  am] 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Recoml>inant  DNA  Research: 
Proposed  Actions  Under  the 
Guidelines 

agency:  National  Institutes  of  Health, 
PHS.  DHHS. 

action:  Notice  of  proposed  actions 
under  the  NIH  Guidelmes  for  Research 
Involving  Recombinant  DNA  Molecules 
(51  FR  16958). 

SUMMARY:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
National  Institutes  of  Health  (NIH) 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 
Interested  parties  are  invited  to  submit 
comments  concerning  these  proposals. 
These  proposals  will  be  considered  by 
the  Recombinant  DNA  Advisory 
Committee  (RAC)  at  its  meeting  on 
February  10-11. 1992.  After 
consideration  of  these  proposals  and 
comments  by  the  RAC.  the  Director  of 


the  National  Institutes  of  Health  will 
issue  decisions  in  accordance  with  the 
NIH  Guidelines. 

DATES:  Comments  received  by  January 
28. 1992.  will  be  reproduced  and 
distributed  to  the  RAC  for  consideration 
at  its  February  10-11. 1992,  meeting. 
AOORESSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Dr.  Nelson  A.  Wivel.  Director.  Office 
of  Recombinant  DNA  Activities. 
Building  231.  room  4B11.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  or  sent  by  FAX  to  301^96-9839. 

All  comments  received  in  timely 
response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATICN  CONTACT: 

Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities,  Building  31,  room  4611, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-9838. 
SUPPLEMENTARY  INFORMATION:  The  NIH 
will  consider  the  following  actions 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules: 

I.  Addition  to  Appendix  O  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Therapy  Protocol/Dr.  Nabel 

In  a  letter  dated  October  18, 1991.  Dr. 
Gary  J.  Nabel  of  the  University  of 
Michigan  Medical  School.  Ann  Arbor, 
Michigan,  indicated  his  intention  to 
submit  a  human  gene  therapy  protocol 
to  the  Human  Gene  Therapy 
Subcommittee  and  the  Recombinant 
DNA  Advisory  Committee  for  formal 
review  and  approval.  The  title  of  this 
protocol  is: 

"Immunotherapy  of  Malignancy  by  In 
Vivo  Gene  Transfer  into  Tumors." 

This  request  was  published  for 
comment  in  the  Federal  Register  on 
November  4, 1991  (56  FR  56415). 

The  protocol  was  reviewed  during  the 
Human  Gene  Therapy  Subcommittee 
meeting  on  November  21-22, 1991. 
Provisional  approval  was  given  with  the 
following  conditions;  (i)  Amend  consent 
form  regarding  possibility  of 
sensitization  to  the  human  antigen;  (ii) 
expand  the  clinical  protocol  regarding 
the  number  of  biopsies;  (iii)  make 
available  the  nucleotide  sequence 
analysis  of  the  total  construct  of  the 
vector  and  (iv)  provide  clarification 
concerning  the  status  of  DNA 
integration  in  tumor  cells. 

The  Human  Gene  Therapy 
Subcommittee  forwarded  the  protocol  to 
the  Recombinant  DNA  Advisory 
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Committee  for  consideration  during  the 
February  10-11. 1992.  meeting. 

n.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Piotocol/Or.  Cometta 

In  a  letter  dated  October  10, 1991,  Dr. 
Kenneth  Cometta  of  Indiana  University, 
Indianapolis,  Indiana,  indicated  his 
intention  to  submit  a  human  gene 
transfer  protocol  to  the  Human  Gene 
Therapy  Subcommittee  and  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The  title 
of  this  protocol  is: 

"Retroviral-Mediated  Gene  Transfer 
of  Bone  Marrow  Cells  During 
Autologuus  Bone  Marrow 
Transplantation  for  Acute  Leukemia." 

This  request  was  published  for 
conunent  in  the  Federal  Register  on 
November  4. 1991  (56  FR  56415). 

The  protocol  was  reviewed  during  the 
Human  Gene  Therapy  Subconunittee 
meeting  on  November  21-22, 1991. 
Provisional  approval  was  given  with  the 
following  conditions:  (i)  Amend  the. 
consent  form  regarding  the  possible 
benefit  of  the  introduction  of  gene;  (ii) 
amend  the  consent  form  regarding 
compensation  to  the  patient  related  to 
the  research  aspects  of  the  protocol;  (iii) 
demonstrate  that  the  transduced 
leukemic  cells  will  survive  the  freezing 
process;  and  (iv)  add  a  statistical 
section  that  addresses  the  interpretation 
of  recurrent  labeled  bone  marrow 
specimens. 

The  Human  Gene  Therapy 
Subcommittee  forwarded  the  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  consideration  during  the 
February  10-11, 1992,  meeting. 

III.  Addition  to  Appendix  D  of  tiie  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Or.  Economou 

In  a  letter  dated  October  15, 1991,  Dr. 
James  S.  Economou  of  the  University  of 
California,  Los  Angeles,  indicated  his 
intention  to  submit  a  human  gene 
transfer  protocol  to  the  Human  Gene 
Therapy  Subcommittee  and  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The  title 
of  this  protocol  is: 

"The  Treatment  of  Patients  with 
Metastatic  Melanoma  and  Renal  Cell 
Cancer  Using  In  Vitro  Expanded  and 
Genetically-Engineered  (Neomycin 
Phosphotransferase)  Bulk,  CD8(+)  and/ 
or  CD4(+)  Tumor  Infiltrating 
Lymphocytes  and  Bulk,  CDB(+)  and/or 
CD4(+)  Peripheral  Blood  Leukocytes  in 
Combination  with  Recombinant 
Interleukin-2  Alone,  or  with 
Recombinant  Interleukin-2  and 
Recombinant  Alpha  Interferon." 


This  request  was  published  for 
comment  in  the  Federal  Register  on 
November  4, 1991  (56  FR  56415). 

The  protocol  was  reviewed  during  the 
Human  Gene  Therapy  Subcommittee 
meeting  on  November  21-22. 1991. 
Provisional  approval  was  given  with  the 
following  conditions:  (i)  All  data 
concerning  vector  safety  and  testing 
must  be  submitted;  (ii]  patient  eligibility 
will  be  limited  to  those  with  at  least  one 
lesion  that  can  be  biopsied  post  therapy; 
(iii)  add  the  schedule  for  the  post 
therapy  assessment  of  cell  trafficking; 
(iv)  develop  a  statistical  section  for 
analysis  of  cell  trafficking;  (v)  submit 
proportionality  experiments 
demonstrating  the  limits  of  the  ability  to 
quantitate  differences  in  ratio  of  the  two 
vectors;  (vi)  submit  data  showing  stable 
integration  of  the  genetic  markers  in 
chronic  cell  cultures;  (vii)  modify  the 
consent  form  so  that  the  language 
concerning  biopsies  is  moved  from  the 
biomodulator  section  to  the  viral  marker 
section;  and  (viii)  include  a  stopping  rule 
in  the  protocol  if  the  in  vivo  trafficking 
data  is  uninterpretable. 

The  Human  Gene  Therapy 
Subcommittee  forwarded  the  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  consideration  during  the 
February  10-11. 1992,  meeting. 

IV.  Addition  to  Appendix  0  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Therapy  Protocol/Dr.  Greenberg 

In  a  letter  dated  October  8, 1991,  Dr. 
Philip  D.  Greenberg  of  the  University  of 
Washington,  Seattle,  Washington, 
indicated  his  intention  to  submit  a 
human  gene  therapy  protocol  to  the 
Human  Gene  Therapy  Subcommittee 
and  the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval.  The  title  of  this  protocol  is: 

"A  Phase  I/U  Study  of  Cellular 
Adoptive  Immunotherapy  Using 
Genetically  Modified  CD8+  HIV- 
Specific  T  Cells  for  HlV-Seropositive 
Patients  Undergoing  Allogeneic  Bone 
Marrow  Transplant." 

This  request  was  published  for 
comment  in  the  Federal  Register  on 
November  4, 1991  (56  FR  56415). 

The  protocol  was  reviewed  during  the 
Human  Gene  Therapy  Subcommittee 
meeting  on  November  21-22, 1991. 
Approval  was  given  with  the  following 
requested  changes  in  the  patient  consent 
form:  (i)  Reword  language  regarding 
unforeseen  problems;  (ii)  reword  the 
language  concerning  the  costs 
associated  with  the  research  aspects  of 
the  protocol  and  billing  to  the  patients; 
(iii)  clearly  distinguish  between  the 
therapy  and  the  gene  modiHcation 
portions  of  the  protocol;  (iv)  use  less 
technical  terminology  throughout  the 


document;  and  (v)  provide  hard  copies 
of  the  helper-virus  assay  and  vector 
testing  slides  presented  during  the 
subcommittee  meeting. 

The  Human  Gene  Therapy 
Subcommittee  forwarded  the  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  consideration  during  the 
February  10-11, 1992,  meeting. 

V.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Therapy  Protocol/ Dr.  Freeman 

In  a  letter  dated  May  10. 1990,  Dr. 
Scott  M.  Freeman  of  the  University  of 
Rochester  School  of  Medicine, 
Rochester.  New  York,  indicated  his     « 
intention  to  submit  a  human  gene 
therapy  protocol  to  the  Human  Gene 
Therapy  Subcommittee  and  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The  title 
of  this  protocol  is: 

"Gene  Transfer  for  the  Treatment  of 
Cancer." 

This  request  was  published  for 
comment  in  the  Federal  Register  on  July 
2, 1991  (56  FR  30398). 

The  protocol  was  reviewed  during  the 
Human  Gene  Therapy  Subcommittee 
meeting  on  July  29-3a  1991.  Provisional 
approval  was  given  with  the  stipulation 
that  the  PA-1  ovarian  cancer  cell  line  be 
tested  for  potential  pathogens  as  per 
FDA  guidelines.  Further,  it  was 
requested  that  there  should  be  more 
preclinical  studies  on  the  MFG  vector  to 
assure  that  it  does  not  contain 
replication  competent  retroviruses. 

The  Human  Gene  Therapy 
Subcommittee  forwarded  the  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  consideration  during  the 
October  7-8, 1991.  meeting. 

This  request  was  published  for 
comment  in  the  Federal  Register  on 
September  3, 1991  (56  FR  43686). 

The  protocol  was  reviewed  during  the 
Recombinant  DNA  Advisory  Committee 
meeting  on  October  7-8. 1991.  The 
Recombinant  DNA  Advisory  Committee 
passed  a  motion  to  defer  approval  of  the 
protocol  by  a  vote  of  19  in  favor,  0 
opposed,  and  no  abstentions.  The 
protocol  can  be  considered  again  when 
the  following  requests  have  been  met:  (i) 
Improvement  of  the  animal  model  so 
that  it  has  some  relevance  to  the 
malignancy  seen  in  patients;  (ii) 
examination  of  the  animal  model  for  the 
tumor  speciBcity  of  cytotoxic  T 
lymphocytes;  (iii)  demonstration  of  the 
efficacy  of  this  proposed  treatment  by 
measuring  the  tumor  burden  in  patients 
and  state  whether  this  will  be  done  by 
laparoscopy  or  imaging  techniques  or 
both;  (iv)  refinement  of  safety  tests;  and 
(v)  elimination  of  every  reference  to 
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cancer  vaccine  in  the  patient  consent 
fonn. 

VI.  Amendment  to  Appendix  D-XV  of 
the  NIH  Guidelines  Regarding  a  Human 
Gene  Therapy  Protocol/Drs.  Blaese  and 
Anderson 

In  a  letter  dated  December  20, 1991. 
Drs.  R.  Michael  Blaese  and  W.  French 
Anderson  of  the  National  Institutes  of 
Health,  Bethesda.  Maryland,  requested 
an  action  item  concerning  a  major 
amendment  to  the  protocol  entitled, 
'Treatment  of  Severe  Combined 
Immunodeficiency  Disease  (SCID)  due 
to  Adenosine  Deaminase  (ADA) 
Deficiency  with  Autologous 
Lymphocytes  Transduced  with  a  Human 
ADA  Gene." 

This  protocol  was  originally  approved 
by  the  Recombinant  DNA  Advisory 
Committee  at  its  meeting  on  July  31, 

1990.  and  approved  by  the  Director,  NIH 
(September  IZ  1990.  55  PR  37565). 

The  requested  amendment  would  use 
as  a  supplemental  therapy  CD-34+  cells 
(the  peripheral  blood  stem  cell  fraction) 
transduced  with  the  gene  coding  for 
adenosine  deaminase. 

VII.  Amending  Section  IV-B  and  Adding 
Sections  IV-C  and  IV-D  to  the  Points  to 
Consider  in  the  Design  and  Submission 
of  Protocols  for  the  Transfer  of 
Recombinant  DNA  into  the  Genome  of 
Human  Subjects  Regarding  Reporting 
Requirements  for  Human  Gene 
Transfer/Gene  Therapy  Protocols 

At  the  Human  Gene  Therapy 
Subcomiftfttee  meeting  on  July  30-31. 

1991.  the  subcommittee  formed  a 
Working  Group  on  Data  Management. 
The  working  group  was  charged  with 
developing  a  system  for  analyzing 
approved  protocol  results  for  the  I 
purpose  of  ensuring  qua'.'ty  control  in 
the  approval  process  and  to  devise  a 
follow-up  procedure  for  analyzing 
already  approved  protocols.  During  the 
Human  Gene  Therapy  Subcommittee 
meeting  on  November  21-22, 1991,  a 
proposed  reporting  documentwas 
developed  by  the  working  group  and 
submitted  for  review  that  would  become 
Sections  IV-C  and  IV-D  of  the  Points  to 
Consider. 

Sections  IV-C  and  IV-D  of  the  Points 
to  Consider  will  be  an  expansion  of  the 
Reporting  Requirement  section.  It 
includes  the  requirements  for  the 
investigators  to  provide  a  detailed 
follow-up  of  approved  human  gene 
therapy/gene  transfer  protocols. 

The  Human  Gene  Therapy 
Subcommittee  suggested  minor  changes 
to  this  section.  The  Recombinant  DNA 
Advisory  Committee  will  receive  the 
following  modified  version  of  this 
proposed  section  from  the  Human  Gene 
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Therapy  Subcommittee  at  the  meeting  of 
February  10-11. 1992.  Section  IV. 
Reporting  Requirements,  of  the  Points  to 
Consider  will  be  amended  in  Section 
IV-B.  and  two  new  sections.  IV-C  and 
IV-D,  will  be  added. 

Section  IV-B  of  the  Points  to  Consider 
currently  reads: 

"Section  IV-B.  Reports  regarding  the 
general  progress  of  patients  should  be 
filed  with  both  your  local  IRB  and 
ORDA  within  6  months  of  the 
commencement  of  the  experiment  and  at 
six-month  intervals  thereafter.  These 
twice  yearly  reports  should  continue  for 
a  sufficient  period  of  time  to  allow 
observation  of  all  major  effects.  In  the 
event  of  a  patient's  death,  a  summary  of 
the  special  post  mortem  studies  and 
statement  of  the  cause  of  death  should 
be  submitted  to  the  IRB  and  ORDA.  if 
available." 

Reporting  requirements  will  be  more 
clearly  defined  in  the  new  Sections  IV-C 
and  IV-D  of  the  Points  to  Consider 
below.  Therefore.  Section  IV-B  will  now 
read: 

"Section  IV-B.  Reports  regarding  the 
general  progress  of  patients  should  be 
filed  with  both  your  local  IRB  and 
ORDA.  ORDA  requests  the  first  report 
after  one  year  of  the  commencement  of 
the  experiment  (See  Section  IV-C).  and 
at  yearly  intervals  thereafter  (See 
Sections  IV-D).  These  reports  should 
continue  for  a  sufficient  period  of  time 
to  allow  observation  of  all  major  effects. 
In  the  event  of  a  patient's  death,  a 
summary  of  the  special  post  mortem 
studies  and  statement  of  the  cause  of 
death  should  be  submitted  to  the  IRB 
and  ORDA.  if  available." 

Two  new  sections.  IV-C  and  IV-D 
will  be  added  to  the  Points  to  Consider. 
The  proposed  sections  read  as  follows: 
"Section  IV-C.  Reporting  Form  "A". 
This  information  is  being  collected  from 
each  gene  transfer  protocol  approved  by 
the  RAG  that  involves  human  subjects. 
The  information  on  this  form  will  be 
requested  only  with  the  first  report. 
"Section  IV-C-1.  General  Information. 
"Section  IV-C-l-a.  Indicate  the:  (1) 
Name  of  principal  investigator,  (ii)  name 
of  study,  and  (iii)  date  of  report. 

'Section  IV-C-l-b.  What  is  the 
current  status  of  the  study  (i.e..  is  it  open 
or  closed)?  If  closed,  include:  (i)  Date 
protocol  closed:  (ii)  describe  reason  for 
closure:  and  (iii)  submit  summary. 

"Section  IV-C-2.  Approval  Process  of 
Protocol. 

"Section  IV-C-2-a.  Supply  a  copy  of 
the  latest  version  of  the  protocol 
including  copies  of  sample  case  report 
forms  or  any  other  data  collection  forms 
that  are  being  employed  as  part  of  this 
study. 


"Section  IV-C-2-b.  Indicate  the  dates 
of  the  following  approvals:  Institutional 
Review  Board.  Institutional  Biosafety 
Committee.  Human  Gene  Therapy 
Subcommittee.  Recombinant  DNA 
Advisory  Committee,  and  Food  and 
Drug  Administration. 

"Section  l\f-C-Z-b-{l).  Note  major 
changes  suggested  by  each  committee 
and  the  responses  to  those  suggestions, 
"Section  IV-C-2-c.  Have  there  been 
any  amendments  to  the  protocol? 

"Section  IV-C-2-d.  Describe  your 
proposed  standard  quality  control 
measures. 

"Section  IV-D.  Reporting  Form  "B". 
An  annual  update  of  the  following 
information  will  be  required.  Each 
question  may  not  be  applicable  to  each 
protocol. 
"Section  IV-D-1.  General  Information. 
"Section  IV-D-l-a.  Indicate  the:  (i) 
Name  of  principal  investigator,  (ii)  name 
of  study,  and  (iii)  date  of  report, 

"Section  IV-D-l-b.  What  is  the 
current  status  of  the  study  (i.e..  is  it  open 
or  closed)?  If  closed,  include:  (i)  Date 
protocol  closed:  (ii)  describe  reason  for 
closure;  and  (iii)  submit  summary. 

"Section  IV-D-l-c.  Have  there  been 
any  amendments  to  the  protocol?  If  so. 
indicate  the  dates  of  the  following 
approvals:  Institutional  Review  Board 
(IRB)  and  Office  of  Recombinant  DNA 
Activities  (ORDA). 

"Section  IV-D-l-d.  Have  there  been 
any  adverse  reactions  reported?  If  so, 
describe.  What  dates  were  they  reported 
to  the  IRB  and  ORDA? 

"Section  IV-D-2.  Measurements  of 
Gene  Transfer  Success  In  Vitro. 

"Section  IV-D-2-a.  Describe  what  you 
are  doing  currently  and  how  this 
compares  with  what  you  proposed. 

"Section  IV-D-2-b.  What  material  are 
you  administering  to  the  patients  via 
what  route?  is  this  different  from  what 
you  proposed? 

"'Section  IV-D-2-c.  What  in  vitro 
evidence  is  there  for  the  efficacy  of  the 
genetic  manipulation  prior  to 
administration  of  the  material,  i.e..  the 
efficiency  of  gene  transfer  and  the 
manufacture  of  the  desired  product? 
How  do  your  results  compare  with 
anticipated  results? 

""Section  IV-D-2-d.  Have  there  been 
any  unexpected  results  of  the  ongoing 
quality  control  measures?  In  particular, 
has  there  been  any  incidence  of 
replication  competent  virus  or  vector 
rearrangement?  Are  these  tests 
performed  for  each  lot  of  materials 
administered? 

"Section  IV-D-2-e.  Are  there 
problems  that  have  occurred  that  you 
did  not  anticipate  prior  to  starting  the 
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protocol?  What  are  these?  Have  they 
resulted  in  a  change  in  your  procedures? 

"Section  IV-O-3.  Measure  of  Gene 
Transfer  Success  In  Vivo. 

"Section  IV-D-3-a.  Positive  effects. 

"Section  IV-D-3-a^l).  In  the  patients 
treated,  has  there  been  any  evidence  of 
activity  of  the  transferred  gene?  what  is 
the  documentation  for  this?  How  does 
this  compare  with  what  you  anticipated? 

"Section  IV-D-3-a-{2).  Has  the 
patients*  condition  improved? 

"Section  IV-D-3-a-{3).  Is  there 
significant  variation  between  patients.  If 
so.  how  is  this  explained? 

"Section  IV-D-3-b.  Negative  effects. 

"Section  IV-D-3-b-{l)-  Is  there  any 
evidence  of  adventitial  spread  of 
transduced  material?  Was  any  tumor/ 
normal  tissue  obtained  after  transduced 
material  was  administered?  Was  a  post 
mortem  obtained?  Was  there  any  sign  of 
gonadal  transfer  of  genetic  material?  By 
what  criteria? 

"Section  IV-D-3-bT-{2).  Is  there  any 
evidence  of  generation  of  replication 
competent  virus  related  to  gene  transfer 
procedure  in  patients? 

"Section  IV-D-3-b-{3).  What  toxicity 
was  seen?  Local,  at  injection  site, 
systemic,  any  evidence  of  allergy/ 
hypersensitivity/autoimmunity  to  the 
administered  products? 

"Section  IV-D-3-b-(4].  Is  there 
evidence  of  deterioration  of  the  disease 
state  in  relation  to  therapy? 

"Section  IV-D-3-b-{5).  Is  there  any 
evidence  of  effects  on  other  genes? 

"Section  IV-D-3-b-{6).  Are  there 
problems  that  have  occurred  that  you 
did  not  anticipate  prior  to  starting  the 
protocol?  What  are  these?  Have  they 
resulted  in  a  change  in  your  procedures? 

"Section  IV-D-4.  Patient  Accrual 
Data. 

"Section  rV-D-4-a.  How  many 
patients  were  considered  for  entry  on 
study? 

"Section  IV-D-4-b.  For  those  who 
'  were  rejected,  what  werejhe  reasons? 

"Section  IV-I>-4-b-{l).  Unavailability 
of  tissue  for  transduction? 

"Section  IV-D-4-b-(2).  Lack  of  ability 
to  transduce  tissue? 

"Section  IV-D-4-b^3).  Was  that 
transduced  tissue  unable  to  be  used?  If 
not,  give  reason. 

"Section  IV-D-4-b-{4).  Patient/ 
physician  refusal  to  participate? 

"Section  IV-D-4-b-(5)-  Other  reasons 
not  accepted  in  protocol? 

"Section  IV-D-4-c.  How  many 
patients  were  actually  entered? 

"Section  IV-D-4-c-{l).  Upon  review, 
were  all  these  patients  eligible?  If  not, 
give  reasons  why  not. 

"Section  IV-D-4-d.  Provide  a  coded 
list  of  patients  on  study  along  with  their 


on-study  dates,  off-study  dates,  and 
reason  for  being  taken  off  study. 

"Section  IV-D-4-e.  Are  your  patient 
accrual  goals  being  met  in  a  timely 
fashion?  If  not,  why  not. 

"Section  IV-D-5.  Have  any 
publications  (abstracts  or  articles) 
resulted  from  this  work?  If  so,  provide 
reprints. 

VIII.  Amend  Introduction,  Section  IV-B 
end  V  of  the  Points  to  Consider 
Regarding  Review  by  the  Human  Gene 
Therapy  Subcommittee;  Amend  Sections 
III-A  and  IV-C  of  the  NIH  Guidelines 
Regarding  Publishing  Notice  of  Meetings 
and  Proposed  Actions  in  the  Federal 
Register 

At  the  Human  Gene  Therapy 
Subcommittee  meeting  on  July  30-31. 
1991,  the  subcommittee  requested  that 
the  Working  Group  on  the  Future  Role  of 
the  Recombinant  DNA  Advisory 
Committee  prepare  a  report  about  the 
feasibility  of  merging  the  Human  Gene 
Therapy  Subcommittee  and  the 
Recombinant  DNA  Advisory  Committee. 

This  request  was  published  for 
comment  in  the  Federal  Register  on 
November  4, 1991  (56  FR  56415). 

The  Human  Gene  Therapy 
Subcommittee  received  a  report  from 
this  working  group  during  its  meeting  on 
November  21-2Z  1991  which 
recommended  that:  (i)  All  eligible 
Human  Gene  Therapy  Subcommittee 
members  be  added  to  the  Recombinant 
DNA  Advisory  Committee  as  full  voting 
members:  or  (ii)  all  of  the  Human  Gene 
Therapy  Subcommittee  members  be 
added  to  the  Recombinant  DNA 
Advisory  Committee  as  non-voting 
members;  or  (iii)  joint  meetings  would 
be  held  in  which  the  subcommittee 
would  vote  on  the  proposed  action  first 
followed  by  the  full  Recombinant  DNA 
Advisory  Committee. 

During  the  meeting,  the  following 
motion  passed  by  a  vote  of  11  in  favor,  2 
opposed,  and  no  abstentions: 

"We  move  to  recommend  to  the 
Recombinant  DNA  Advisory  Committee, 
that  its  subcommittee,  the  Human  Gene 
Therapy  Subcommittee,  be  merged  into 
the  parent  committee.  The  number  of 
meetings  per  year  of  the  Recombinant 
DNA  Advisory  Committee  would 
increase  to  four  per  year.  There  would 
be  a  transition  period  of  one  year  in 
which  the  Recombinant  DNA  Advisory 
Committee  would  begin  to  review 
proposed  actions  as  the  sole  review 
group  with  the  following  provisions:  (i) 
The  Human  Gene  Therapy 
Subcommittee  would  codify  a  set  of 
guidelines  for  shortening  the  review 
process,  and  (ii)  the  eligible  members  of 
the  Human  Gene  Therapy  Subcommittee 
would  be  brought  onto  the  Recombinant 


DNA  Advisory  Committee  as  full  voting 
members  in  keeping  with  the  nomination 
process  for  Federal  Advisory 
Committees." 

The  Human  Gene  Therapy 
Subcommittee  forwarded  the  proposal 
to  the  Recombinant  DNA  Advisory 
Committee  for  consideration  during  the 
February  10-11, 1992.  meeting. 

In  a  letter  dated  December  23, 1991, 
Dr.  Nelson  Wivel,  Director,  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Bethesda, 
Maryland,  is  making  a  request  to  enable 
the  above  transition  to  proceed  more 
efficiently.  His  letter  states: 

the  Office  of  Recombinant 

DNA  Activities  (ORDA)  is  requesting 
that  the  following  amendments  be  made 
to:  (i)  Sections  III-A,  IV-C-l-b-(l),  IV- 
C-2.  IV-C-3-b-(l),  and  IV-C-3-b-{2)  to 
have  the  30  day  notice  for  Notice  of 
Meeting  and  Proposed  Actions  be 
changed  to  a  15  day  notice;  and  (ii)  the 
Points  to  Consider  in  the  Design  and 
Submission  of  Protocols  for  the  Transfer 
of  Recombinant  DNA  into  the  Genome 
of  Human  Subjects  in  the  sections  of 
Introduction.  IV-B,  V.  and  the  NIH 
Guidelines,  Appendix  D-XV,  to  have  the 
Human  Gene  Therapy  Subcommittee 
reviewing  the  human  gene  protocols 
changed  to  the  Recombinant  DNA 
Advisory  Committee. 

"ORDA  is  proposing  that  if  the  RAC 
votes  to  approve  the  recommendation  to 
merge  the  HGTS  with  the  parent 
committee  and  to  increase  the  number 
of  meetings  per  year,  that  the  following 
changes  must  be  made  to  amend  the 
National  Institutes  of  Health  (NIH) 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules: 

"I.  Notice  of  Meeting  and  Proposed 
Actions. 

"The  NIH  Guidelines  states  that  a  30 
day  Notice  of  Meeting  and  Notice  of 
Proposed  Action  be  published  in  the 
Federal  Register  for  public  comment. 
Under  the  Federal  Advisory  Committee 
Act.  only  a  15  day  notice  is  required. 
The  recommendation  being  forwarded 
by  the  HGTS  to  the  RAC  for  approval 
would  require  an  increase  in  the  number 
of  meetings  per  year.  To  more  efficiently 
process  the  required  paperwork  prior  to 
each  meeting,  the  30  day  notice  needs  to 
be  changed  to  a  15  day  notice.  It  is 
proposed  that  the  following  changes  be 
made: 

'Section  III-A.  Experiments  that 
Require  RAC  Review  and  NIH  and  IBC 
Approval  Before  Initiations. 

'Experiments  in  this  category  cannot 
be  initiated  without  submission  of 
relevant  information  on  the  proposed 
experiment  to  NIH,  the  publication  of 
the  Proposal  in  the  Federal  Register  for 
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fifteen  days  of  comment,  review  by  the 
RAC,  and  specific  approval  by  NIH. 

•Section  IV-C-l-b-{l).  Major  Actions. 
To  execute  major  actions  the  Director, 
NIH,  must  seek  the  advice  of  the  RAC 
and  provide  an  opportunity  for  pubHc 
and  Federal  agency  comment. 
Specifically,  the  agenda  of  the  RAC 
meeting  citing  the  major  actions  will  be 
published  in  the  Federal  Register  at 
least  13  days  before  the  meeting,  and  the 
Director,  NIH,  will  also  publish  the 
proposed  action  the  Federal  Register  for 
comment  at  least  15  days  before  the 
meeting.  In  addition,  the  Director's 
proposed  decision,  at  his/her  discretion, 
may  be  published  in  the  Federal  Register 
for  15  days  of  comment  before  final 
action  is  taken. 

'Section  IV-C-2.  Recombinant  DNA 
Advisory  Committee.  *  *  *  All  meetings 
of  the  RAC  will  be  announced  in  the 
Federal  Register,  including  tentative 
agenda  items,  15  days  in  advance  of  the 
meeting  with  final  agendas  (if  modified) 
available  at  least  72  hours  before  the 
meeting. 

Section  rV-C-3-b-{l). 
Announcements  of  RAC  meetings  and 
agendas  at  least  15  days  in  advance; 

'Section  IV-C-3-b-{2).  Proposed 
major  actions  of  the  type  falling  under 
Section  IV-C-l-b-{l)  at  least  15  days 
prior  to  the  RAC  meeting  at  which  they 
will  be  considered;  and  *  *  •' 

"II.  Review  of  Human  Gene  Therapy/ 
Transfer  Protocols. 

"The  Points  to  Consider  in  the  Design 
and  Submission  of  Protocols  for  the 
Transfer  of  Recombinant  DNA  into  the 
Genome  of  Human  Subjects  document 
(Federal  Register  of  March  1. 1990]  and 
the  NIH  Guidelines  need  to  be  amended 
to  reflect  exclusive  review  of  protocols 
by  the  Recombinant  DNA  Advisory 
Committee.  The  Points  to  Consider  will 
be  amended  as  follows: 

'Introduction.  RAC  consideration  of 
each  proposal  will  be  on  a  case-by-case 
basis  and  will  follow  publication  of  a 
precis  of  the  proposal  in  the  Federal 
Register,  and  an  opportunity  for  public 
comment. 

'Section  IV-B.  If  the  change  has  been 
approved  by  the  relevant  IRB,  and  IBC. 
then  the  Chair  of  the  Recombinant  DNA 
Advisory  Committee  may  give  approval. 
It  is  expected  that  the  Chairs  will 
consult  with  one  or  more  members  of 
the  committee,  as  necessary. 

'Section  V.  Minor  Modifications.  A 
minor  change  in  protocol  approved  by 
the  Recombinant  DNA  Advisory 
Committee  is  a  change  that  does  not 
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significantly  alter  the  basic  design  of  a 
protocol  and  that  does  not  increase  risk 
to  the  subjects.' " 

IX.  Amend  Appendices  B-I-B-1  and  B- 
I-B-2  of  the  Nlil  Guidelines  regarding 
the  Bacterial  Order,  Actinomycetales 

In  a  written  request  dated  April  15, 
1991,  Dr.  Diane  O  Fleming  of  Merck  & 
Co.,  Inc.,  Somerset,  New  Jersey, 
requested  that  only  pathogenic  genera 
and  species  of  the  bacterial  order, 
Actinomycetales,  be  included  in 
Appendix  B-I-B-1  of  the  NIH 
Guidelines. 

It  was  proposed  that  the  following 
pathogens  be  included  in  the  list  of 
Bacterial  Agents  in  appendix  B-I-B-1  of 
the  NIH  Guidelines  as  follows: 
Actinomadura  madurae 
Actinomadura  pelletieri 
Actinomyces  bovis 
Actinomyces  israelii 
Nocardia  asteroides 
Nocardia  brasiliensis 

In  appendix  B-I-B-2,  the  entry  under 
Actinomycetes  would  be  deleted. 

This  request  was  reviewed  at  the 
Recombinant  DNA  Advisory  Committee 
meeting  on  May  30-31, 1991.  Following  a 
discussion  there  was  agreement  that  the 
Actinomyces  should  be  reclassified  as 
bacteria  and  removed  from  the  list  of 
fungi.  However,  there  was  disagreement 
about  the  number  of  species  to  be  listed 
as  pathogens.  The  number  was  thought 
to  be  considerably  larger  than  the  six 
species  proposed  for  inclusion.  Dr. 
Fleming  was  asked  to  consult  with 
leading  experts  in  the  field  and  return 
with  a  revised  list  of  pathogens,  to  be 
reviewed  at  the  Recombinant  DNA 
Advisory  Committee  meeting  on 
October  7-6, 1991. 

This  request  was  published  for 
comment  in  the  Federal  Register  on 
September  3. 1991  (56  FR  43686). 

During  the  October  7-8, 1991, 
Recombinant  DNA  Advisory  Committee 
meeting,  a  motion  was  passed  by  a  vote 
of  19  in  favor,  0  opposed,  and  no 
abstentions  to  create  an  ad  hoc  working 
group  within  the  Recombinant  DNA 
Advisory  Committee  with  outside 
consultants  to  provide  an  amended  list 
of  pathogens. 

X.  Amend  Appendices  B-I-C-1  and  B-I- 
B-1  in  the  NIH  Guidelines  regarding 
Mycobacterium  avium 

In  a  letter  dated  December  18, 1991, 
Dr.  William  R.  Jacobs,  Jr..  of  the  Albert 
Einstein  College  of  Medicine,  Bronx, 
New  York,  requested  lowering  the 


classification  of  Mycobacterium  avium 
from  a  Class  III  bacterial  agent  to  a 
Class  II  bacterial  agent.  M.  avium  would 
move  from  appendix  B-I-C-1  to 
appendix  B-I-B-1  in  the  NIH 
Guidelines. 

XI.  Other  Matters  To  Be  Considered  by 
the  Conunittee 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  this 
meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  Chair. 

Dr.  Nelson  A.  Wivel,  Director,  Office 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health.  Building 
31,  room  4B11.  Bethesda,  Maryland 
20892,  Phone  (301)  496-9838.  FAX  (301) 
496-9839,  will  provide  materials  to  be 
discussed  at  this  meeting,  a  roster  of 
committee  members,  and  substantive 
program  information.  A  summary  of  the 
meeting  will  be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Armouncements"  (45  FR  39592, 
June  11, 1980)  requires  a  statement 
concerning  the  official  government 
programs  contained  in  the  Catalog  of 
Federal  Domestic  Assistance.  Normally 
NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice 
covers  not  only  virtually  every  NIH 
program  but  also  essentially  every 
Federal  research  program  in  which  DNA 
recombinant  molecule  techniques  could 
be  used,  it  has  been  determined  not  to 
be  cost  effective  or  in  the  public  interest 
to  attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition.  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
.  address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 

Dated:  December  24. 1991. 

Jay  Moskowitz. 

Associate  Director  for  Science  Policy  and 
Legislation,  NIH. 

(FR  Doc.  92-108  Filed  1-2-82: 8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT  I 

Office  of  ttw  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

(Docket  No.  R-91-1597;  FR-30O7-P-O1] 

RiN  2S0»-AB1» 


Community  Development  Blocfc 
Grants;  Community  Development 
Plans 

AQENCV:  OfHce  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Proposed  rule. 

summary:  The  purpose  of  this  proposed 
rule  is  to  require  each  recipient  under 
subsection  (b)  of  section  106  of  the 
Housing  ^d  Community  Development 
Act  of  1974  (the  so-called  Entitlement 
grantees)  to  submit  a  Community 
Development  Plan  to  HUD  in  a 
standardized  format.  The  plan  must 
describe  the  community's  non-housing 
community  development  needs  and 
present  a  strategy  for  meeting  those 
needs. 

DATES:  Comment  due  date:  March  4, 
1992. 

AODRESSCS:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  at  die  above 
address. 

FOfl  FURTHER  INFORMATION  CONTACT: 

James  R.  Broughman,  Director, 
Entitlement  Cities  Division  (202)  708- 
1577.  Office  of  Community  Planning  and 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW,  Washington,  DC  20410.  A 
telecommunications  device  for  hearing 
impaired  persons  (TDD)  is  available  at 
(202)  708-0564.  FAX  inquiries  may  be 
sent  to  Mr.  Broughman  at  (202)  708-3363. 
(These  telephone  numbers  are  not  toll- 
free). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  I 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 


Act  of  1980.  The  OMB  control  number, 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register. 
Public  reporting  burdens  for  the 
collection  of  information  requirements 
contained  in  this  proposed  rule  are 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  consulting 
with  adjacent  units  of  government,    . 
holding  public  hearings,  and  completing 
and  reviewing  the  collection  of 
information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  Preamble  heading 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk,  451  Seventh  Street 
SW,  room  10276,  Washington,  DC  20410; 
and  to  the  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Background 

This  proposed  rule  would  revise  the 
Community  Development  Block  Grant 
program  regulations  for  entitlement 
cities  and  counties  (24  CFR  570  subpart 
D)  to  implement  certain  of  the  changes 
made  to  the  Housing  and  Community 
Development  Act  of  1974  by  the 
National  Affordable  Housing  Act  of  1990 
(NAHA),  Public  Law  101-625.  approved 
November  28, 1990.  The  proposed 
changes  would  implement  NAHA 
section  922 — Community  Development 
Plans.  The  changes  contained  in  this 
proposed  rule  only  affect  the 
Entitlement  program.  Separate  rules  will 
address  the  effects  on  States,  Indians 
and  other  non-entitlement  units  of 
government. 

Community  Development  Plan 

Section  922  of  NAI-IA  added  a  new 
section  104(1)  to  the  Housing  and 
Community  Development  Act  of  1974. 
This  section  requires  each  recipient 
under  subsection  (b)  of  section  106  (the 
so-called  Entitlement  grantees),  among 
other  recipients,  to  submit  a  Community 
Development  Plan  to  HUD  in  a 
standardized  format  prescribed  by  HUD 
in  regulations,  as  a  pre-condition  to 
receipt  of  CDBG  funds.  The  proposed 
rule  would  implement  the  new 
requirement  that  the  plan  describe  the 
community's  non-housing  community 
development  needs  and  present  a 
strategy  for  meeting  those  needs.  The 
Department  invites  comment  on  whether 
the  categories  selected  fully  encompass 
all  non-housing  community  development 
needs  that  should  be  addressed,  as  well 
as  on  the  helpfulness  of  the  specific 


categories  themselves  as  identified  in 
the  proposed  rule. 

Section  922  is  silent  concerning  the 
period  of  time  localities  should  consider 
when  identifying  community 
development  needs,  and  whether,  and 
how  frequenUy,  the  plan  would  need  to 
be  updated  and  resubmitted.  HUD  is 
aware  that  section  104(b)(4)  already 
requires  units  of  general  local 
government  to  have  developed  a 
community  development  plan  which 
identifies  both  community  development 
and  housing  needs  for  a  period  of  one  to 
three  years.  To  allow  a  community  to 
use,  either  wholly  or  partially,  a  plan 
that  it  previously  developed,  including  a 
plan  developed  in  compliance  with 
section  104(b)(4),  this  proposed  rule 
would  permit  units  of  general  local 
government  to  choose  the  relevant  time 
period  used  in  its  newly  required  plan 
containing  its  non-housing  community 
development  needs.  This  will  enable 
communities  to  use  a  one-,  two-,  or 
three-year  period  to  coincide  with  their 
current  plan  developed  under  section 
104(b)(4),  and  therefore  use  some  (or  all) 
of  the  non-housing  needs  contained  in 
that  plan  as  part  of  the  newly  required 
plan.  In  addition,  any  grantee  that 
wishes  to  develop  its  new  plan  in 
conjunction  with  its  Comprehensive 
Housing  Affordability  Strategy  (CHAS) 
in  accordance  with  section  105  of  the 
National  Affordable  Housing  Act  may 
select  the  five-year  period  covered  by 
the  CHAS.  The  Department  invites 
comment  on  the  appropriate  period  of 
time  for  consideration  of  non-housing 
community  development  needs. 

Section  922  requires  units  of  general 
local  government  to  hold  at  least  one 
public  hearing  to  obtain  citizen  views  on 
non-housing  community  development 
needs.  HUD  recognizes  that  the  Housing 
and  Community  Development  Act  of 
1974  already  requires  each  community 
to  hold  public  hearings  on  its  community 
development  and  housing  needs,  that 
public  hearings  will  be  required  as  part 
of  the  preparation  of  the  new  CHAS, 
and  that  many  communities  conduct 
public  hearings  as  part  of  their  planning 
process  for  local  or  State  plans.  This 
proposed  rule  would  enable  a 
community  to  use  the  results  of  any  such 
public  hearings,  held  up  to  one  year 
before  the  submission  of  its  community 
development  plan  to  HUD,  if  that  public 
hearing  substantively  meets  the 
requirements  of  obtaining  citizen  views 
on  non-housing  community  development 
needs  for  the  period  of  time  chosen  by 
the  grantee  for  the  plan  required  under 
this  proposed  rule. 

Section  922  also  requires  units  of 
general  local  government  to  consult  with 
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all  adjacent  localities.  "Adjacent"  for 
this  purpose  will  mean  those  localities 
that  are  contiguous  to  the  borders  of  the 
grantee  community.  The  apparent 
purpose  of  the  consultation  is  to 
determine  the  extent  to  which  the 
grantee's  local  needs  may  have  an 
impact  on  neighboring  units  of 
government  and  any  needs  that  are 
mutually  shared  and  that  might  be 
advantageous  to  address  together;  to 
discuss  strategies  for  meeting  the  needs; 
and  to  consider  the  possibility  of 
coordinated  action  for  addressing  multi- 
jurisdictional  needs.  Comments  are 
invited  on  the  nature  and  extent  of 
consultation  that  the  rule  should  require. 

Section  922  of  NAHA  specifies  that 
the  community  development  plan  be 
submitted  to  HUD  before  HUD  may 
make  the  grant.  While  it  would  not  be  a 
requirement,  grantees  are  encouraged  to 
submit  their  community  development 
plan  at  least  30  days  in  advance  of  the 
submission  of  their  Statement.  As 
mentioned  previously,  the  statute  is 
silent  regarding  the  frequency  with 
which  the  plan  should  be  submitted  to 
the  Department.  This  rule  proposes  that 
communities  need  not  resubmit  their 
plan  until  the  period  of  time  covered  by 
the  plan  is  expiring.  Accordingly,  if  a 
community  elects  to  use  a  five-year 
plan,  its  plan  need  not  be  resubmitted 
more  often  than  once  every  five  years. 
The  Department  invites  comment  on 
how  frequently  a  community  should  be 
required  to  resubmit  its  plan. 

The  specific  proposed  content  of  the 
new  non-housing  community 
development  plan  requirements  is 
discussed  below. 

Plan  Requirements 

a.  Nonhousing  Community  Development 
Needs 

Section  922  of  NAHA  requires  that  the 
plan  describe  the  community's  non- 
housing  community  development  needs 
and  a  strategy  for  meeting  those  needs. 
A  community  would  be  required  to 
describe  briefly  its  non-housing 
community  development  needs  that 
currently  are  unmet,  and  those  expected 
to  arise  within  the  period  of  time 
covered  by  the  plan.  Communities 
would  not  be  required  to  list  those  needs 
for  which  remedial  actions  are  already 
underway  and  are  expected  to  have 
been  fully  met  by  the  time  the  plan 
period  expires.  The  description  would 
need  specifically  to  state  whether 
identified  facilities  needs  would 
constitute  construction,  reconstruction, 
or  expansion.  This  rule  proposes  to 
require  that  the  description  of  needs  be 
arranged  so  that  grantees  separately 
identify  the  following  four  basic 


categories:  (1)  Public  infrastructure 
facilities  needs,  such  as  transportation, 
water,  sanitation,  energy,  and  drainage/ 
flood  control;  (2)  other  public  facilities 
needs,  such  as  neighborhood  facilities  or 
facilities  for  provision  of  health, 
education,  recreation,  public  safety,  or 
other  servicesr  (3]  economic 
development  needs,  such  as 
commercial/industrial  revitalization, 
job-creation  and  retention  considering 
the  unemployment  and 
underemployment  of  its  citizens, 
accessibility  to  financial  resources  by 
citizens  and  businesses,  investment 
within  particular  areas  of  the 
jurisdiction,  or  other  related  components 
of  community  economic  development; 
and  (4)  social  services  needs.  Within 
each  category,  a  community  would  be 
required  either  to  identify  the  relative 
priority  it  attaches  to  each  of  the  needs, 
or  to  describe  the  process  the 
community  expects  to  follow  in 
determining  which  need  to  address  as 
fimds  become  available  during  the 
period  of  time  covered  by  the  plan.  (See 
proposed  SS  570.309(b)(2)  through 
570.309(b)(4).) 

b.  Strategies  for  Meeting  Needs 

The  Act  requires  that  imits  of  general 
local  government  include  in  their 
community  development  plan  a 
description  of  their  strategies  for 
meeting  their  needs.  As  part  of  their 
strategy  statements,  communities  would 
be  required  to  identify  the  needs  for 
which  specific  plans  are  currently  in 
place  and  the  source  of  funds  expected 
to  be  used.  For  the  balance  of  needs,  the 
grantee  would  need  to  identify  the 
sources  of  funds  the  grantee  believes 
might  become  available  during  the 
period  covered  by  the  plan;  actions  the 
grantee  would  take  to  acquire  those 
funds;  and  which  needs  would  be 
addressed  in  concert  with  adjacent 
communities.  (See  §  570.309(b)(5).) 

c.  Period  of  Time  for  Plan 

The  grantee  would  need  to  identify 
the  period  of  time  covered  by  its  plan. 
(See  5  570.309(c).) 

d.  Public  Hearings 

Section  104(1)(2)(A)  of  the  Housing 
and  Community  Development  Act  of 
1974,  as  amended  by  section  922  of 
NAHA,  requires  units  of  general  local 
government  to  hold  one  or  more  public 
hearings  to  obtain  citizen  views  of  the 
locality's  non-housing  community 
development  needs.  These  public 
hearings  may  be  held  in  conjunction 
with  those  required  for  other  purposes. 
(For  example,  section  104(a)(2)(C) 
requires  grantees  to  hold  one  or  more 
public  hearings  to  obtain  the  views  of 


citizens  on  community  development  and    j 
housing  needs.)  Moreover,  CDBG 
entitlement  grantees  are  required  under 
24  CFR  part  91  to  hold  hearings  for  the 
consideration  of  housing  needs  as  part 
of  the  preparation  of  the  community's 
CHAS.  If  the  community  has  held  a 
public  hearing  within  12  months  of  the 
date  of  submission  to  HUD  of  the 
community  development  plan  and  the 
hearing  met  the  statutory  requirement 
that  the  public  hearing  was  for  the 
purpose  of  obtaining  citizen  viewpoints 
on  the  locality's  non-housing  community 
development  needs  covering  the  period 
of  time  that  will  be  covered  by  the 
newly  required  community  development 
plan,  the  grantee  may  use  the  results  of 
that  public  hearing  to  comply  with  this 
requirement. 

In  the  plan,  the  community  would  be 
required  to  describe  when  and  where 
the  public  hearing  or  hearings  were  held. 
To  fidfiU  this  requirement,  a  grantee 
could  simply  include  in  its  plan  a  copy 
of  any  public  notices  announcing  the 
hearings.  (See  Sfi  570.309(a)(2),  and 
570.309(b)(6).) 

e.  Consultation 

Section  104(1](2)(A]  requires  units  of 
general  local  government,  while 
preparing  the  non-housing  community 
development  plan,  to  consult  with 
adjacent  units  of  general  local 
government.  "Adjacent  units  of  general 
local  government"  is  defined  to  mean 
those  localities  that  share  a  conunon 
boundary  or  where  one  community  is 
entirely  surrounded  by  another. 

The  community  would  need  to 
'^identify  in  its  plan  all  adjacent  units  of 
government  and  include  the  date  and 
circumstances  of  the  consultation  with 
each  of  them  and  a  brief  description  of 
the  substance  of  each  consultation.  (See 
S§  570.309(a)(3)  and  570.309(b)(7).) 

/.  Submission  of  Plan 

Section  104(1)(1)  prohibits  HUD  from 
making  a  grant  until  the  community 
submits  a  non-housing  community 
development  plan  to  HUD.  Section 
104(I)(2)(B)  requires  that  a  grantee 
submit  its  plan  to  the  State  within  which 
it  resides  and  to  any  other  unit  of 
general  local  government  within  which 
the  recipient  is  located.  Because 
entitlement  communities  have  wide 
latitude  in  selecting  their  program  year 
start  dates,  HUD  does  not  propose  to 
specify  a  particular  date  by  which  the 
plan  must  be  submitted.  However,  since 
HUD  may  not  make  a  grant  until  the 
plan  is  submitted,  the  Department  does 
not  plan  to  accept  a  final  statement 
submitted  by  a  grantee  until  the  required 
plan  has  been  received  from  the 
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community.  HUD  also  will  not  make  the 
grant  until  it  has  reviewed  the  plan  to 
determine  that  it  meets  the  content  and 
format  requirements  that  will  be 
identiHed  in  the  rules.  Accordingly, 
HUD  recommends  that  a  locality  submit 
its  non-housing  community  development 
plan  at  least  30  days  before  the 
submission  of  its  final  statement.  This 
will  allow  HUD  sufficient  time  to  review 
the  community  development  plan  for 
compliance  with  the  above-described 
requirements  without  delaying  the  grant 
award.  (See  S  570.309(a] )       | 

g.  Effect  of  Submission  on  CtiBG 

The  contents  of  a  nonhousing 
community  development  plan  shall  not 
be  binding  upon  a  grantee  with  respect 
to  the  use  of  any  funds  received  under 
section  106.  (See  S  570.309(d).) 

Other  Matters 


Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  Section  102(2](C)  of  the 
National  Environmental  Policy  Act  of 
1989.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  room 
10276, 451  Seventh  Street  SW^ 
Washington,  DC  20410. 

Executive  Order  12291 

This  proposed  rule  does  not  constitute 
a  "major  rule"  as  that  term  is  defined  in 


section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  proposed  rule  indicates 
that  it  does  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  805(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
because  it  does  not  affect  the  amount  of 
funds  provided  in  the  CDBG  program, 
but  rather  modifies  and  updates 
program  administration  and  procedural 
requirements  to  comport  with  recently 
enacted  legislation. 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  The  Family,  has  determined  that 
this  proposed  nde  does  not  have  the 
potential  for  significant  impact  on  family 
formation,  maintenance  and  general 
well-being  within  the  meaning  of  the 
Order.  The  proposed  rule  would  provide 
for  increased  citizen  participation  in  the 
Community  Development  Block  Grants 


(CDBG)  program.  Any  effect  on  the 
family  or  on  family  formation, 
maintenance,  and  general  well-being   , 
will  be  indirect  and  incidental. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  provisions  of  this 
proposed  rule  would  not  have 
"federalism  implications"  within  the 
meaning  of  the  Order.  The  increased 
citizen  participation  requirements  under 
the  CDBG  program  will  not  have  a 
substantial  direct  effect  on  the  States, 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government. 

This  proposed  rule  was  listed  as  item 
no.  1448  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
October  21, 1991  (56  FR  53380,  53416), 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  sub:?iitted  to  0MB  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  The 
amendment  at  §  570.309  of  this  proposed 
rule  has  been  determined  by  the 
Department  to  contain  collection  of 
information  requirements.  Information 
on  these  requirements  is  provided  as 
follows: 

Annual  Reporting  Burden  for  the 
Community  Development  Plan — 
Proposed  Rule 


Description  of  informalion  coMectlon 

Number  o« 
respuiHlenta 

Number  of 
ceeponaet 

Total  annual 
reaponaea 

Hours  per 
response 

Total  hours 

B60 

.25 

21S 

100 

21500 

List  of  Subjects  in  24  CFR  Part  570 

Community  development  block  grants. 

Accordingly,  the  Department  amends 
24  CFR  part  570  as  follows: 

PART  570-COMMUNITY       I 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  part  570 
would  continue  to  read  as  follows: 

Authority:  Title  L  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5300-20); 
and  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

2.  In  S  570.304,  a  new  paragraph  (a)(4f 
would  be  added,  to  read  as  follows: 


S  570.304   Making  of  grants. 

(a)  Acceptance  affinal  statement  and 
certifications. 

(4)  Plan  submission.  The  grantee  must 
have  submitted  a  plan  meeting  the 
requirements  of  S  570.309  covering  a 
period  that  includes  the  fiscal  year  in 
which  the  grant  is  to  be  made. 
*        •        *        •        • 

3.  A  new  8  570.309  would  be  added,  to 
read  as  follows: 

§  570.300   Community  deveiopment  plan. 

(a)  General  Requirements.  Before  the 
receipt  of  a  grant  in  any  fiscal  year,  the 
grantee  must  have  submitted  to  HUD  a 
community  development  plan  meeting 


the  requirements  set  forth  in  this 
section. 

(1)  Before  developing  the  plan,  the 
grantee  must: 

(i)  Hold  one  or  more  public  hearings 
to  obtain  the  views  of  residents  within 
its  jurisdiction  concerning  the 
community's  non-housing  community 
development  needs.  (The  hearings  must 
occur  no  earlier  than  one  year  from  the 
date  the  plan  is  submitted  to  HUD);  and 

(ii)  Consult  with  all  adjacent  units  of 
general  local  government  regarding  the 
grantee's  non-housing  community  , 
development  needs  and  strategies  for  ■ 
addressing  those  needs.  (For  the  purpose 
of  this  paragraph,  "adjacent"  means 
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being  physically  contiguous  with  the 
border  of  the  other  unit  of  government); 

(2)  The  plan  must  contain  all  of  the 
elements  described  in  paragraph  (b)  of 
this  section,  and 

(3)  The  grantee  must  submit  the  plan 
to  HUD.  to  the  State,  and  to  any  units  of 
general  local  government  within  which 
the  grantee  is  located. 

(b)  Plan  contents.  The  plan  shall,  at  a 
minimum,  contain  the  following: 

(1)  The  period  of  time  covered  by  the 
needs  identified  in  the  plan.  The  period 
covered  shall  not  be  less  than  one  year 
following  the  date  of  the  plan's 
submission  to  HUD. 

(2)  A  brief  description  of  each  of  the 
grantee's  non-housing  community 
development  needs  that  currently  are 
unmet  and  those  expected  to  arise 
within  the  period  of  time  covered  by  the 
plan.  Communities  should  not  list  those 
needs  for  which  all  of  the  required  funds 
have  been  committed,  remedial  actions 
are  already  underway,  and  the  needs 
are  expected  to  have  been  fully  met  by 
the  time  the  plan  period  expires.  The 
description  of  non-housing  community 
development  needs  should  be  arranged 
by  category  in  the  following  order 

(i)  Public  infrastructure  facilities 
needs,  consisting  of  the  following  major 
subcategories  of  public  works: 
transportation,  water,  sanitation, 
energy,  and  drainage/flood  control; 

(ii)  Other  public  facilities  needs  such 
as  neighborhood  facilities  or  facilities 
for  provision  of  health,  education, 
recreation,  public  safety,  or  other 
services; 


(iii)  Economic  development  needs 
such  as  those  for  commercial/industrial 
revitalization.  job-creation  and  retention 
considering  the  unemployment  and 
underemployment  of  the  citizens, 
increased  accessibility  to  Rnancial 
resources  by  citizens  and  businesses, 
increased  levels  of  investment  within 
particular  areas  of  the  jurisdiction 
experiencing  disinvestment,  or  other 
related  components  of  community 
economic  development;  and 

(iv)  Social  services  needs.  (3)  For 
needs  under  paragraphs  (b)(2)  (i)  and  (ii) 
of  this  section,  the  grantee  must  identify 
whether  the  need  is  for  construction  of  a 
new  facility,  reconstruction  or 
expansion  of  an  existing  facility; 

(4)  An  identification  of  the  relative 
priority  the  grantee  considers  each  need 
to  have.  Alternatively,  the  grantee  may 
describe  how  it  e^^cts  to  decide  which 
need  to  address  as  funds  become 
available  during  the  period  covered  by 
the  plan. 

(5)  A  description  of  the  grantee's 
strategy  to  meet  the  needs  identified 
under  paragraph  (b)(2)  of  this  section. 
The  description  must  include: 

(i)  The  sources  of  funds  expected  to 
be  available  during  the  period  covered 
by  the  plan  and  the  needs  for  which  the 
funds  are  expected  to  be  applied; 

(ii)  Other  sources  of  funds  the  grantee 
believes  may  become  available  during 
the  period  covered  by  the  plan,  and  the 
strategy  the  grantee  expects  to  use  to 
acquire  and  use  the  funds  to  meet  the 
identified  needs; 

(iii)  A  description  of  steps  the  grantee 
has  taken  and  expects  to  take  to 


coordinate  its  actions  in  addressing 
identified  needs  with  adjacent  units  of 
general  local  government;  and 

(iv)  A  description  of  any  timing 
considerations  that  may  be  crucial  to 
the  implementation  of  any  of  the 
grantee's  strategies; 

(6)  A  description  of  when  and  whiere 
the  grantee  conducted  a  public  hearing 
or  hearings  for  the  purpose  of  identifying 
the  needs  contained  in  its  plan.'(A  copy 
of  the  public  notice  of  the  hearing  or 
hearings  will  meet  the  requirement  of 
this  paragraph);  and 

(7)  A  description  of  the  dates  and 
circumstances  of  consultations  with 
adjacent  units  of  general  local 
government,  the  governments  with 
which  the  grantee  consulted  on  each 
occasion,  and  the  substance  of  each 
consultation. 

(c)  Resubmission.  (1)  A  Grantee  may 
update  its  plan  whenever  the  grantee 
believes  that  a  significant  change  has 
occurred  to  its  needs. 

(2)  A  Grantee  need  not  resubmit  a 
community  development  plan  to  HUD 
until  a  plan  is  required  to  enable  HUD  to 
make  a  grant  under  S  570.304(a)(4). 

(d)  Effect  on  use  of  CDBG  funds.  The 
contents  of  a  nonhousing  community 
development  plan  shall  not  be  binding 
upon  the  recipient  with  respect  to  use  of 
its  CDBG  funds. 

Dated:  November  26. 1991. 
S.  Anna  Kondratas. 

Assistant  Secretary  for  Community  Planning 
and  Development. 

[FR  Doc.  92-47  Filed  1-2-92;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  91 
(Docket  No.  24456;  Amendment  No.  91-227) 
RIN  2120-AB9S 

Airspace  Reclassification 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  preamble  and  the  elective  date  of 
the  Airspace  Reclassification  Final  Rule 
published  in  the  Federal  Register  on 
December  17, 1991  (56  FR  65638),  docket 
number  24456.  regarding  authority  of  air 
traffic  control  (ATC)  to  approve 
deviations  from  the  transponder 
requirements  in  S  91.215(b). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Mosley.  Air  Traffic  Rules 
Branch.  (ATP-230),  Airspace  Rules  and 


Aeronautical  Information  Division.  800 

Independence  Avenue.  SW.. 

Washington,  DC  20591.  telephone:  (202) 

267-9251. 

SUPPLEMENTARY  INFORMATION:  ^ 

History 

The  Airspace  Reclassification  Final 
Rule  provided  that  the  effective  date  for 
§  91.215(d)  of  the  Federal  Aviation 
Regulations  was  December  12, 1991.  The 
amendment  and  the  preamble  to  the  rule 
clarified  that  the  ATC  facility  having 
jurisdiction  over  the  concerned  airspace 
is  permitted  to  authorize  deviations  from 
the  transponder  requirements  in 
§  91.215(b).  However,  the  effective  date 
of  the  amendment  to  §  91.215(b),  which 
complements  and  supports  the  language 
in  §  91.215(d),  was  issued  erroneously  as 
September  16, 1993.  The  corrections  are 
listed  in  detail  below  and  this  oversight 
is  corrected  by  this  notice. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  preamble  and 


effective  date  of  the  amendment  to 
S  91.215(b).  as  published  in  the  Federal 
Register  on  December  17, 1991  (56  FR 
65638).  (Federal  Register  Document  91- 
29869;  page  65638,  Column  1,  and  page 
65639,  Column  2)  are  corrected  as 
follows: 

1.  On  page  65638.  first  column,  in  the 
third  line  of  the  paragraph  entitled 
EFFECnVE  DATE,  insert  "91.215(b) 
introductory  text"  between  "5  11.61(c)" 
and  "91.215(d)". 

2.  On  page  65639.  second  column,  line 
22.  delete  the  "(d)"  from  "Section  91.215" 
and  change  the  effective  date  on  line  39 
to  December  12, 1991  instead  of 
December  17. 

Issued  in  Washington,  DC  on  December  30, 
1991. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations  and 
Enforcement,  Office  of  the  Chief  Counsel 
[FR  Doc.  92-120  Filed  1-2-92;  8:45  am] 
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The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
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The  President 


Presidential  Determination  No.  92-0  of  December  16, 1991 
Migration  and  Refugee  Assistance  for  Yugoslav  Refugees 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act  of 
19^2,  as  amended.  22  U.S.C.  2601(c)(1),  I  determine  that  it  is  important  to  the 
national  interest  that  up  to  $7,000,000  be  made  available  from  the  U.S. 
Emergency  Refugee  and  Migration  Assistance  Fund  (the  Fund)  to  meet  unex- 
pected urgent  needs  of  refugees  and  other  displaced  persons  resulting  from  the 
civil  conflict  in  Yugoslavia.  These  funds  may  be  used  to  provide  U.S.  contribu- 
tions to  the  United  Nations  High  Commissioner  for  Refugees,  the  International 
Committee  of  the  Red  Cross,  other  international  organizations,  governments 
and  governmental  organizations,  and  private  voluntary  organizations,  as  re- 
quired. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of  the 
Congress  of  this  determination  and  the  obligation  of  funds  under  this  authority 
and  to  publish  this  memorandum  in  the  Federal  Register. 
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This  section  of  the  FEDERAL  REGrSTER 
contains  regufatory  documents  twving 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wtiich  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  tf>e 
first  FEDERAL  REGISTER  issue  of  eecf> 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapection 
Service 

7  CFR  Parts  319  and  321 
(Docket  No.  •1-10S] 

Importation  of  Potatoes  From  Canada 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

summary:  We  are  amending  the 
regulations  concerning  importation  of 
potatoes  by  adding  restrictions  on  the 
importation  of  potatoes  and  potato 
plants  from  Canada.  This  emergency 
action  was  prompted  by  new 
information  about  the  necrotic  strain  of 
potato  virus  Y  in  Canada,  and  is 
necessary  to  prevent  the  introduction  of 
this  disease  into  the  United  States. 
dates:  This  interim  rule  is  effective 
December  27. 1991.  Consideration  will 
be  given  only  to  comments  received  on 
or  before  March  6. 1992. 
ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  of  written 
comments  to  Chief,  Regulatory  Analysis 
and  Development,  PPD,  APHIS.  USDA. 
room  804.  Federal  Building.  6505  Belcrest 
Road,  Hyattsville.  MD  20782.  Please 
state  that  your  comments  refer  to 
Docket  Number  91-105.  Comments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue,  SW., 
W  ashington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays  . 
FOR  FURTHER  INFORMATION  CONTACT: 

lames  Petit  de  Mange,  Operations 
Officer,  Port  Operations  Staff,  PPQ. 
APHIS,  USDA.  room  632,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-6645. 


SUPPLEMENTARY  INFORMATION: 
Badiground 

The  regulations  in  7  CFR  part  321 
(referred  to  below  as  the  potato 
regulations]  restrict  the  importation  of 
potatoes  from  foreign  countries  to 
prevent  the  introduction  into  the  United 
States  of  potato  wart  and  other  injurious 
potato  diseases  and  insect  pests.  For 
purposes  of  the  potato  regulations,  the 
term  "potatoes"  refers  only  to  tubers.  As 
deHned  in  this  part,  a  seed  potato  is  a 
potato  tuber  intended  for  planting  and 
growing  potato  plants.  A  table  stock 
potato  is  a  potato  tuber  intended  for  sale 
as  a  fresh  vegetable.  A  processing 
potato  is  a  potato  tuber  intended  to 
produce  potato  products,  incapable  of 
propagation,  not  to  include  table  stock. 
The  regulations  in  7  CFR  part  319.37 
(referred  to  below  as  the  nursery  stock 
regulations]  govern  the  importation  of 
living  plants,  plant  parts,  and  seed  for, 
or  capable  of,  propagation,  including  all 
parts  of  potato  plants  other  than  tubers. 

Prior  to  the  effective  date  (April  25, 
1991]  of  an  interim  rule  and  request  for 
comments  published  in  the  April  30. 
1991  Federal  Register  (56  FR 19789- 
19791.  Docket  No.  91-038),  S  321.8  of  the 
potato  regulations  allowed  potato  tubers 
to  be  imported  without  restrictions  from 
Canada  (except  from  Newfoundland 
and  the  Land  District  of  South  Saanich 
on  Vancouver  Island  of  British 
Columbia).  Also  prior  to  the  effective  . 
date  of  that  interim  rule,  the  nursery 
stock  regulations  allowed  the 
importation  of  potato  plants  (other  than 
tubers)  6x)m  Canada  without  restriction. 

The  previous  interim  rule  prohibited 
the  importation  of  potato  plants  and 
prohibited  or  restricted  the  importation 
of  certain  tubers  from  New  Brunswick 
and  Prince  Edward  Island  in  order  to 
prevent  the  introduction  of  the  necrotic 
strain  of  potato  virus  Y  (PVY-N),  which 
is  not  known  to  exist  in  the  United 
States.  This  virus,  which  presents  a 
plant  pest  risk,  had  -been  identified  in 
potatoes  in  New  Brunswick  and  Prince 
Edward  Island.  PVY-N.  also  known  as 
tobacco  veinal  necrosis,  can  infect 
potatoes,  tobacco,  tomatoes,  and 
peppers.  PVY-N  can  be  introduced  into 
new  locations  by  the  movement  of 
infected  potato  tubers  and  plants.  The 
PVY-N  virus  in  spread  slowly  in  nature 
by  aphids  feeding  on  infected  plants  and 
transmitting  the  virus  to  healthy  plants. 
Long-distance  spread  of  the  disease  has 


resulted  from  the  movement  of  infected 
potato  tubers. 

Preliminary  investigations  by 
Agriculture  Canada  indicated  that  PVY- 
N  detected  on  farms  in  Prince  Edward 
Island  and  New  Brunswick  had  been 
traced  back  to  a  single  farm  in  Prince 
Edward  Island,  and  that  the  spread  of 
PVY-N  had  been  the  result  of  movement 
of  Atlantic  variety  seed  potatoes  from 
that  farm. 

Based  on  this  information,  the  interim 
rule  effective  on  April  25. 1991,  did  the 
following: 

(1)  Prohibited  the  importation  of  the 
Atlantic  variety  of  seed  potatoes  from 
Prince  Edward  Island, 

(2)  Restricted  the  importation  of  otbei 
varieties  of  seed  potatoes  from  Prince 
Edward  Island  to  seed  potatoes  grown 
in  Prince  Edward  Island  Seed  Potato 
Inspection  Districts  5  or  6, 

(3)  Prohibited  the  importation  of  seed 
potatoes  from  New  Brunswick  if  they 
were  the  progeny  of  or  were  growrn  on 
the  same  farm  with  any  Atlantic  variety 
seed  potato  produced  on  Prince  Edward 
Island  in  1968  or  later, 

(4)  Prohibited  the  importation  of  seed 
potatoes  from  other  provinces  which 
were  otherwise  eligible  to  ship  potatoea 
to  the  United  States  if  the  potatoes  were 
the  progeny  of  any  Atlantic  variety  seed 
potato  produced  on  Prince  Edward 
Island  in  1968  or  later, 

(5)  Prohibited  the  importation  of  table 
stock  from  Prince  Edward  Island  or  New 
Brunswick  unless  the  potatoes  were  not 
grown  in  Prince  Edward  Island  or  New 
Brunswick  or  unless  the  potatoes  were 
treated  with  sprout  inhibitor. 

(6)  Prohibited  the  importabon  of 
processing  potatoes  from  Prince  Edward 
Island  or  New  Brunswick  unless  the 
potatoes  were  not  grown  in  Prince 
Edward  Island  or  New  Brunswick,  or 
were  treated  with  sprout  inhibitor,  or 
were  moved  under  certain  restrictions 
from  the  first  port  of  entry  in  the  United 
States  to  a  processing  plant,  and 

(7)  Required  a  permit  and 
phytosanitary  certificate  for  the 
importations. 

The  interim  rule  also  prohibited  the 
importation  of  potato  plants  (other  than 
tubers)  from  Prince  Edward  Island  and 
New  Brunswick. 

Follow-up  Canadian  8ur\'eys  since  the 
publication  of  that  interim  rule  have 
detected  PVY-N  in  Ontario,  Nova 
Scotia,  and  Quebec,  and  in  potato 
varieties  other  than  Atlantic.  Most  of 
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these  new  detections  can  be  traced  back 
to  potatoes  originating  in  Prince  Edward 
Island. 

Survey  results  also  note  that  the 
extent  of  the  infestation  in  Prince 
Edward  Island  js  more  widespread  than 
previously  believed.  PVY-N  has  been 
found  in  many  more  seed  potatoes  in 
Prince  Edward  Island,  in  areas  within 
Prince  Edward  Island  that  were 
previously  thought  to  be  free  from  PVY- 
N.  and  in  varieties  other  than  Atlantic. 

Some  of  the  detections  in  Ontario 
relate  to  infections  that  occurred  in 
Ontario  in  previous  years.  However,  at 
least  one  PVY-N  detection  in  tobacco  in 
Ontario  made  last  year,  and  one  this 
year,  have  not  been  directly  linked  to 
the  presence  of  infected  potatoes.  It 
appears  that  another  unknown  host  of 
PVY-N  may  be  present  in  Ontario  and 
acting  as  a  source  of  inoculum  capable 
of  causing  recurring  infections  in 
tobacco  and  potatoes.  To  date,  the 
surveys  for  PVY-N  in  Ontario  have 
concentrated  on  a  few  farms  that 
received  Prince  Edward  Island  potatoes 
that  were  considered  high  risk  for  PVY- 
N.  The  majority  of  seed  potatoes  in 
Ontario  have  yet  to  be  tested  for  PVY- 
N.  The  presence  of  an  unknown  source 
of  inoculum  for  PVY-N  in  Ontario 
leaves  many  questions  about  the 
possible  risks  associated  with  the 
movement  of  potatoes  from  Ontario. 

The  recent  Canadian  surveys  have 
detected  PVY-N  only  once  in  each  of 
the  provinces  of  New  Brunswick,  Nova 
Scotia,  and  Quebec.  The  infected 
potatoes  have  been  authorized  for  local 
processing  only.  We  perceive  the  risk  of 
introducing  PVY-N  in  potatoes  from 
those  provinces  to  be  small  relative  to 
potatoes  from  Ontario  and  Prince 
Edward  Island. 

Therefore,  we  are  broadening  the 
prohibition  on  seed  potatoes  from  Prince 
Edward  Island  to  all  varieties  from  all 
parts  of  Prince  Edward  Island.  V\^e  are 
adding  Ontario  as  a  province  from 
which  seed  potatoes  are  prohibited, 
regardless  of  variety,  due  to  the 
circumstances  noted  above  concerning 
the  presence  of  PVY-N  in  tobacco, 
potatoes,  and  possibly  other  hosts  in 
Ontario  that  have  yet  to  be  identified. 

We  are  permitting  the  importation  of 
seed  potatoes  from  other  provinces  if  a 
USDA  import  permit  has  been  obtained 
and  the  potatoes  are  accompanied  by  a 
phytosanitary  certificate  stating  the 
province  of  origin  and  containing  the 
foUovving  statements  as  explained 
below: 

•  The  potatoes  are  neither  the 
progeny  of  nor  were  grown  on  the  same 
Canadian  seed  potato  farm  with 
potatoes  produced  in  Ontario  or  Prince 
Edward  Island  in  1968  or  later,  nor  are 
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the  sibling  potatoes  of  a  lot  of  potatoes 
known  to  be  infected  with  PVY-N. 
(Sibling  potatoes  are  potatoes  that  were 
produced  from  the  same  common  seed 
source  in  the  previous  growing  season. 
They  are  potatoes  that  were  harvested 
from  the  same  field.)  These  restrictions 
are  necessary  to  prevent  the  importation 
of  seed  potatoes  which  are  at  high  risk 
of  being  infected  with  the  PVY-N  virus. 

*  The  potatoes  are  not  harvested  from 
a  farm  or  Field  that  is  within  200  meters 
of  a  farm  or  field  where  PVY-N  has 
been  detected.  The  natural  spread  of  the 
aphids  in  the  field  that  act  as  vectors  for 
PVY-N  is  generally  100  meters  or  less 
per  year.  As  a  precautionary  measure, 
we  are  requiring  that  these  potatoes  be 
no  closer  than  200  meters  from  PVY-N 
infected  potatoes. 

We  consider  the  risks  of  introducing 
PVY-N  into  the  United  States  with 
Canadian  table  stock  and  processing 
potatoes  to  be  very  low.  There  are  no 
restrictions  due  to  PVY-N  on  such 
potatoes  from  Canada,  except  Ontario, 
Prince  Edward  Island,  New  Brunswick, 
Nova  Scotia,  and  Quebec.  However,  due 
to  the  circumstances  in  Ontario  and 
Prince  Edward  Island  described  above, 
we  believe  additional  safeguards  and/or 
certifications  are  necessary  for  table 
stock  and  processing  potatoes  from 
these  provinces  to  lessen  any  risks.  We 
consider  the  disease  risks  to  be  less 
from  New  Brunswick,  Nova  Scotia,  and 
Quebec,  since  PVY-N  was  detected  only 
once  in  each  of  these  provinces  in  recent 
surveys  conducted  by  Agriculture 
Canada  and  since  the  infected  potatoes 
have  been  destroyed. 

Therefore,  we  are  allowing  the 
importation  of  table  stock  and 
processing  potatoes  from  Ontario  and 
Prince  Edward  Island  if  a  USDA  import 
permit  has  been  obtained  and  the    \ 
potatoes  are  accompanied  by  a 
phytosanitary  certiHcate  stating  that  the 
potatoes  were  not  grown  from  seed 
potatoes  that  were  siblings  of  a  lot  of 
potatoes  known  to  be  infected  with 
PVY-N,  were  not  harvested  from  a  farm 
or  field  that  is  within  200  meters  of  any 
farm  or  field  where  PVY-N  was 
detected,  and  were  treated  while 
dormant  with  chlorpropham  in 
accordance  with  labeled  rates  approved 
and  authorized  by  the  U.S. 
Environmental  Protection  Agency. 

The  sprout  inhibitor  chlorpropham 
acts  to  extend  the  dormancy  of  potatoes 
when  it  is  applied  to  dormant  potatoes. 
Treating  while  dormant  is  recommended 
on  the  label  of  the  sprout  inhibitor. 
When  potatoes  are  imported  and  are 
found  to  be  sprouting,  we  assume  that 
they  were  either  not  treated  with  sprout 
inhibitor  or  that  the  inhibitor  was 
improperly  applied. 


We  are  requiring  sprout  inhibitor 
treatment  for  table  stock  from  Ontario 
and  Prince  Edward  Island  to  reduce  the 
chances  of  these  potatoes  being  planted 
and  then  producing  PVY-N  infected 
plants.  Home  gardeners  frequently  plant 
table  stock  potatoes  instead  of 
purchasing  seed  potatoes  because  the 
diversity  of  potato  varieties  available 
for  sale  as  table  stock  in  grocery  stores 
generally  outnumbers  the  varieties 
available  as  seed  potatoes  in  local 
garden  supply  stores,  nurseries,  etc. 

We  also  believe  sprout  inhibitor 
treatment  is  necessary  for  processing 
potatoes  from  Ontario  and  Prince 
Edward  Island,  and  many  other  areas 
where  PVY-N  has  been  detected.  In  the 
United  States,  processing  plants  that 
receive  these  potatoes  are  often  near 
potato  farms.  Potato  wastes  and  culls 
that  are  capable  of  growing  are  often 
generated  at  these  processing  plants. 
The  sprout  inhibitor  treatment  will  help 
lessen  the  possibilities  of  these  wastes 
and  cull^  growing  into  PVY-N  infected 
plants  which  could  spread  to  potatoes  or 
other  potential  hosts  growing  nearby. 

We  believe  that  table  stock  and 
processing  potatoes  from  Ontario  and 
Prince  Edward  Island  that  meet  the 
requirements  described  above  present 
an  insignificant  level  of  risk  of  spreading 
PVY-N  if  imported  because  of  the 
multiple  safeguards  imposed  by  the 
certification  requirements  and 
treatment. 

We  are  allowing  the  importation  of 
table  stock  and  processing  potatoes 
from  Ontario  and  Prince  Edward  Island 
that  have  been  treated  with  the  sprout 
inhibitor  chlorpropham,  but  which  do 
not  meet  the  other  certification 
requirements  described  above,  only 
from  August  15  through  March  15, 
inclusive. 

Without  the  previously  described 
certification,  we  feel  that  table  stock 
and  processing  potatoes  from  Ontario 
and  Prince  Edward  Island  pose  an 
increased  degree  of  risk  of  spreading 
PVY-N.  Our  past  experience  with  table 
stock  and  processing  potatoes  from 
Canada  reveals  that  they  begin  breaking 
dormancy  and  sprouting  near  the  end  of 
March,  depending  on  how  the  potatoes 
were  stored.  After  dormancy  breaks, 
sprout  inhibitors  are  less  effective.  The 
possibility  exists,  albeit  remote,  that 
these  potatoes  could  be  planted  and 
grown,  especially  by  home  gardeners, 
and  produce  PVY-N  infected  plants. 
Also,  potato  processing  plants  that 
receive  these  potatoes  could  generate 
culls  and  wastes  that  could  potentially 
produce  PVY-N  infected  plants.  If 
infected  plants  were  to  develop  from  the 
culls  or  wastes,  they  could  serve  as  a 
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source  of  infection  for  other  potatoes 
growing  within  the  vicinity  of  the 
processing  plants.  To  reduce  the 
possibilities  of  these  events  occurring, 
we  are  prohibiting  the  importation  of 
these  potatoes  from  March  16  through 
August  14,  inclusive,  unless  they  meet 
the  certification  requirements,  as  a 
precaution  against  the  possible  planting 
of  these  potatoes  by  home  gardeners,  or 
the  growth  of  these  plants  from  potato 
culls  and  wastes  at  processing  plants, 
during  a  time  of  the  year  when  most 
potato  and  tobacco  crops  are  being 
grown  in  the  United  States. 

From  August  15  through  March  15, 
inclusive,  table  stock  and  processing 
potatoes  from  Canada  will  likely  be 
comprised  of  either  recently  harvested 
potatoes  which  are  incapable  of 
growing,  or  potatoes  which  are  dormant. 
When  treated  with  chloropropham, 
dormant  potatoes  are  unlikely  to 
produce  potato  plants  even  if  planted. 
Also,  by  August  15,  most  potatoes  in  the 
United  States  have  been  harvested  and 
tobacco  is  at  or  near  harvest. 
Additionally,  most  home  gardeners  in 
the  United  States  are  not  likely  to  be 
planting  potatoes  after  this  date. 

We  are  allowing  table  stock  and 
processing  potatoes  that  were  harvested 
in  New  Brunswick,  Nova  Scotia,  an'd 
Quebec  to  be  imported  without  sprout 
inhibitor  treatment.  Those  potatoes  will 
be  allowed  entry  if  a  USDA  import 
permit  has  been  obtained  and  the 
potatoes  are  accompanied  by  a 
phytosanitary  certificate  stating  that 
they  were  not  the  progeny  of  nor  were 
grown  on  the  same  farm  with  potatoes 
produced  in  Ontario  or  Prince  Edward 
Island  in  1988  or  later,  were  not  grown 
from  seed  potatoes  that  were  the 
siblings  of  a  lot  of  potatoes  known  to  be 
infected  with  PVY-N,  and  were  not 
harvested  from  a  farm  or  field  that  is 
within  200  meters  of  any  farm  or  field 
where  PVY-N  was  detected.  These 
potatoes  meet  the  basic  certification 
requirements  which  we  are  establishing 
for  seed  potatoes  from  New  Brunswick, 
Neva  Scotia,  and  Quebec,  which  could 
be  imported  and  planted.  Therefore, 
sprout  inhibitor  treatment  is 
unnecessary  for  table  stock  and 
processing  potatoes  if  certified  as 
described  in  this  paragraph.  Alternately, 
table  stock  and  processing  potatoes 
harvested  in  New  Brunswick,  Nova 
Scotia,  and  Quebec  that  do  not  meet  the 
above  requirements  may  be  imported  if 
d  USDA  import  permit  has  been 
obtained  and  the  potatoes  are 
accompanied  by  a  phytosanitary 
certificate  stating  that  they  were  treated 


while  dormant  with  the  sprout  inhibitor 
chlorpropham  in  accordance  with 
labeled  rates  approved  and  authorized 
by  the  Environmental  Protection 
Agency. 

We  are  also  changing  the  nursery 
stock  regulations  to  prohibit  the 
importation  of  potato  plants  (other  than 
tubers  and  true  seeds]  from  Nova  Scotia, 
Ontario,  and  Quebec.  It  is  necessary  to 
prohibit  the  importation  of  potato  plants 
from  provinces  where  PVY-N  has  been 
detected  because  we  have  no  way  to 
trace  potato  plants  and  determine 
whether  or  not  they  are  from  infected 
sources  or  were  grown  in  proximity  to 
infected  sources.  In  the  previous  interim 
rule  we  prohibited  the  importation  of 
potato  plants  from  New  Brunswick  and 
Prince  Edward  Island. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  situation 
exists  that  warrants  publication  of  this 
interim  rule  without  prior  opportunity 
for  public  comment  Immediate  action  is 
necessary  to  prevent  the  introduction  of 
the  necrotic  strain  of  potato  virus  Y 
(PVY-N)  into  the  United  States. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C.  653  to  make  it  effective  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  interim  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register, 
including  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  emergency  nature  of  this  action 
makes  it  impracticable  for  the  Agency  to 
follow  the  procedures  of  Executive 
Order  12291  and  Secretary's 
Memorandum  1512-1  with  respect  to 
this  interim  rule.  Immediate  action  is 
warranted  to  prevent  the  introduction  of  < 
PVY-N  into  the  United  States. 

This  emergency  situation  also  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  impracticable. 
Since  this  action  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  Final 
Regulatory  Impact  Analysis,  if  required, 
will  address  the  issues  required  in 


,  section  604  of  Public  Law  96-354,  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  information 
collection  provisions  that  are  included 
in  this  interim  rule  will  be  submitted  for 
approval  to  the  O^ice  of  Management 
and  Budget.  Written  comments  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for 
APHIS,  Washington,  DC  20503.  A 
duplicate  copy  of  comments  should  be 
submitted  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS,  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782  and  (2)  Clearance 
Officer,  OIRM.  USDA  room  404-W,  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC  20250. 

Executive  Order  12372 

This  program/activity  it  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects 

7  CFR  Part  319 

Agricultural  commodities,  Imports. 
Nursery  stock.  Plant  diseases.  Hant 
pests,  Plants  (Agricultiue).  Quarantine, 
Transportation. 

7  CFR  Part  321 

Agricultural  commodities.  Imports. 
Plant  diseases.  Plant  pests.  Plants 
(Agriculture),  Potatoes,  Quarantine, 
Transportation. 

Accordingly,  7  CFR  parts  319  and  321 
are  amended  to  read  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd,  ISOee,  ISOff.  151- 
167;  7  CFR  2.17,  2.51.  and  371.2(c). 

2.  In  the  table  in  9  319.37-2.  paragraph 
(a),  the  entry  listed  for  "Solanum  spp. 
(excluding  potato  tubers  which  are 
subject  to  7  CFR  part  321).".  the 
information  listed  in  the  second  column 
for  this  entry  is  revised  to  read  as 
follows: 


S  319.37-2 

(a)  •  •  . 
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Solanumspp.  *  *  * 


Ail  except  Canada  (excluding  New  Brunswick.  Nova  Scotia,      * 
Ontario.  Piince  Edward  Island,  and  Quebec). 


PART  321-RESTRtCTED  ENTRY 
ORDERS  I 

3.  The  authority  citation  for  part  321 
continues  to  read  as  follows: 

Aulfaoiitr  7  U.S.C.  154. 159.  and  162: 44 
U.S.C  35: 7  CFR  2.17.  2.51.  and  371.2(c). 

4.  Section  321.2  is  amended  by  adding 
the  following  definition  in  alphabetical 
order  to  read  as  foUows: 
9321.2    DAfinWofW. 

Sibling  potatoes.  Potatoes  that  were 
produced  from  the  same  common  seed 
source  or  harvested  from  the  same  field 
in  the  previous  growing  season. 
•       •       *       *       • 

5.  Section  321.9  is  amended  by 
removing  paragraphs  (g)  and  (h)  and  by 
revising  paragraphs  (b)  through  (f)  to 
read  as  follows; 

S321.t    Importation  of  potato—  from 


(a)  *  *  * 
'  (b)  Seed  potatoes  grown  in  Ontario 
and  Prince  Edward  Island  may  not  be 
imported. 

(c)  Seed  potatoes  imported  from 
Canada  that  are  not  provided  for  in 
paragraphs  (a}  or  (b]  of  this  section  must 
be  accompanied  by  a  phytosanitary 
certiRcate  issued  by  Agriculture  Canada 
stating  die  province  of  origin  and 
bearing  an  additional  declaration  stating 
that  the  seed  potatoes  are  neither  the 
progency  of  nor  were  grown  on  the  same 
Canadian  seed  potato  farm  with 
potatoes  produced  in  Ontario  or  Prince 
Edward  Island  in  1988  or  later,  are  not 
the  sibling  potatoes  of  a  lot  of  potatoes 
known  to  be  infected  with  PVY-N,  and 
were  not  harvested  from  a  farm  or  field 
that  is  within  200  meters  of  a  farm  or 
field  where  PVY-N  has  been  detected. 

{d]  Table  stock  and  processing 
potatoes  that  were  harvested  in  Ontario 
or  Prince  Edward  Island  may  be 
imported: 

(1)  Between  August  15  and  March  15 
of  each  year  if  accompanied  by  a 
phytosanitary  certificate  stating  that 
they  have  been  treated  while  dormant 
with  the  sprout  inhibitor  chlorpropham 
in  accordance  with  labeled  rates 
approved  and  authorized  by  the  U.S. 
Environmental  Protection  Agency;  or 


(2)  Year  round  if  accompanied  by  a 
phytosanitary  certificate  stating  that  the 
potatoes  were  not  grown  &om  seed 
potatoes  that  are  sibling  potatoes  of  a 
lot  of  potatoes  known  to  be  infected 
with  PVY-N,  were  not  harvested  from  a 
farm  or  field  that  is  Mdthin  200  meters  of 
any  farm  or  field  where  PVY-N  was 
detected,  and  were  treated  while 
dormant  with  chlorpropham  in 
accordance  with  labeled  rates  approved 
and  authorized  by  the  U.S. 
Environmental  Protection  Agency. 

(e)  Table  stock  and  processing 
potatoes  that  were  harvested  in  New 
Brunswick,  Nova  Scotia,  and  Quebec 
may  be  imported  with  a  phytosanitary 
certificate  stating  that: 

(1)  They  were  not  the  progeny  of  nor 
were  grown  on  the  same  farm  with 
potatoes  produced  in  Ontario  or  Prince 
Edward  Island  in  1988  or  later,  were  not 
grown  from  seed  potatoes  that  were  the 
siblings  of  a  lot  of  potatoes  known  to  be 
infected  with  PVY-N.  and  were  not 
harvested  from  a  farm  or  field  that  is 
within  200  meters  of  any  farm  or  field 
where  PVY-N  was  detected,  or 

(2)  They  were  treated  while  dormant 
with  the  sprout  inhibitor  chlorpropham 
in  accordance  with  labeled  rates 
approved  and  authorized  by  the  U.S. 
Environmental  Protection  Agency. 

(f)  Importers  must  obtain  an  import 
permit  issued  by  the  United  States 
Department  of  Agriculture,  in 
accordance  with  S  321.4.  for  potatoes  for 
which  phytosanitary  certificates  are 
required  by  paragraphs  (c)  through  (e)  of 
this  section. 

Done  in  Washington.  DC  this  27th  day  of 
December  1991. 

Robert  Melland. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc  92-S5  Filed  1-3-92;  8:45  am] 
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Agricultural  Marketing  Service 
7  CFR  Part  905 
(Docket  Na  FV-91-431FR] 

Oranges,  Grapefruit,  Tangerines,  and 

Tangeios  Grown  in  Florida;  Relaxation 

of  Minimum  Size  Requirements  for 

Red  and  White  Seedless  Grapefruit 

and  Dancy  Tangerines 

agency:  Agricultural  Marketing  Service. 

USD  A. 

action;  Final  rule. 

summary:  The  Department  is  adopting, 
with  a  correction,  as  a  final  rule  an 
interim  final  rule  which  relaxed  the 
minimum  size  requirement  for  red  and 
white  seedless  grapefruit  to  3yie  inches 
in  diameter  from  3*/ie  inches  for  the 
remainder  of  the  1991-02  shipping 
season.  The  interim  final  rule  also 
indefinitely  relaxed  the  minimum  size 
requirement  for  domestic  shipments  of 
Dancy  tangerines  to  2yis  inches  in 
diameter  from  the  current  2^18  inch 
requirement.  The  relaxations  were 
based  on  this  season's  crop  and  market 
demand  conditions,  and  the  maturity 
and  fiavor  levels  of  these  citrus  fruits. 
EFFECTIVE  date:  January  6, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Gary  D.  Rasmussen,  Mariceting 
Specialist  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456:  telephone:  (202)  720- 
9918. 

SUPPIXMENTARV  INFORMATION:  This 
final  rule  is  issued  under  Mariceting 
Agreement  and  Marketing  Order  No. 
905,  both  as  amended  (7  CFR  part  905). 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangeius 
grown  in  Florida.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  hereinafter  referred  to 
as  the  Act 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  atcordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 
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Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA].  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  Rt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  wiU  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are.  about  100  Florida  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  oranges, 
grapehnit,  tangerines,  and  tangelos 
grown  in  Florida,  and  about  10.200 
producers  of  these  citrus  fruits  in 
Florida.  Small  agricultural  producers 
have  been  defmed  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  A  minority  of  these 
handlers  and  a  majority  of  the  producers 
may  be  classified  as  small  entities. 

"Hie  Citrus  Administrative  Committee 
(committee),  which  administers  the 
marketing  order  locally,  met  September 
10. 1991,  and  unanimously  recommended 
the  relaxations  specified  in  the  interim 
final  rule.  The  committee  meets  prior  to 
and  during  each  season  to  review  the 
handling  regulations  effective  on  a 
continous  basis  for  each  citrus  fruit 
regulated  under  the  marketing  order. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information 
submitted  by  the  committee  and  other 
available  information  and  determines 
whether  modification,  suspension,  or 
termination  of  the  handling  regulations 
would  tend  to  effectuate  the  declared 
policy  of  the  Act. 

The  interim  final  rule  was  issued  on 
October  11. 1991,  and  published  in  the 
Federal  Register  (56  FR  51971.  October 
17, 1991).  with  an  effective  date  of 
October  11, 1991,  and  a  30-day  comment 
period  ending  November  18, 1991.  No 
comments  were  received. 

Section  905.306  of  the  regulations  (7 
CFR  905.306)  in  Table  I  of  paragraph  (a) 
specifies  minimum  grade  and  size 
requirements  for  grapefruit  and 
tangerines  grown  in  Florida  and  shipped 
.to  the  48  contiguous  States  and  the 


District  of  Columbia  of  the  United  States 
(the  domestic  maricet). 

The  interim  final  rule  relaxed  the 
minimum  size  requirement  to  size  56 
(3yi«  inches  in  diameter)  from  size  48 
(3^1*  inches  in  diameter)  for  red 
seedless  grapefruit  throu^  October  25. 
1992.  and  for  white  seedless  grapefhiit 
through  August  16. 1992.  However,  the 
interim  rule  as  published  in  the  October 
17. 1991,  Federal  Register  incorrectly 
stated  that  on  or  after  08/17/92,  the 
minimum  size  requirement  for  white 
seedless  grapefitut  would  be  3^«.  The 
correct  minimum  size  requirement  is 
3%«  and  is  reflected  in  this  final  rule. 
The  Florida  seedless  grapefhiit  shipping 
season  normally  begins  in  September 
and  continues  until  the  following  July. 

In  addition,  the  interim  final  rule 
relaxed  the  minimum  size  requirement 
for  domestic  shipments  of  Florida  Dancy 
tangerines  to  size  210  (2 Via  inches  in 
diameter)  from  size  176  (2 Via  inches) 
indefinitely.  Dancy  tangerine  shipments 
each  season  normally  begin  about  the 
first  of  November,  peak  in  December, 
and  end  the  following  March. 

The  committee  reported  that  the  1991- 
92  Florida  citrus  season  was  much 
earher  than  normal  this  year  and 
recommended  these  relaxations  based 
on  its  assessment  of  maturity,  fiavor 
level,  and  size  composition  of  this 
season's  Florida  seedless  grapefruit  and 
Dancy  tangerine  crops.  This  committee's 
action  followed  its  practice  of  prior 
years  of  recommending  reduced 
minimum  size  requirements  for  these 
fhiits  once  they  reach  acceptable  levels 
of  flavor  and  maturity  for  the  fresh 
market.  The  committee  anticipates  that 
the  demand  will  be  good  for  size  56 
seedless  grapefruit  and  size  210  Dancy 
tangerines  this  season,  and  that  the  fruit 
will  meet  consumer  acceptance. 

The  relaxations  were  designed  to 
enable  Florida  citrus  shippers  to  ship 
sizes  of  fruit  to  the  domestic  market 
which  are  consistent  with  the  demand  in 
those  markets  during  the  1991-92 . 
season,  and  to  maximize  shipments  to 
fresh  market  channels.  The  minimum 
size  requirements  are  designed  to 
provide  fresh  markets  with  fruit  of 
acceptable  size  and  maturity,  thereby 
maintaining  consimier  confidence  in 
fi%sh  Florida  citrus.  This  helps  create 
buyer  confidence  and  contributes  to 
stable  marketing  conditions.  This  is  in 
the  interest  of  producers,  packers,  and 
consumers,  and  is  expected  to  increase 
returns  to  Florida  citrus  growers. 

The  minimum  grade  and  size 
requirements  in  section  944.106  for 
grapefruit  imported  into  the  United 
•  States4iave  been  suspended  since 
March  11, 1991.  The  U.S.  Trade 
Representative  (USTRJ  was  notified  that 


we  contemplated  reinstating  those 
requirements  upon  USTR  concurrence. 
Since  the  interim  final  and  this  final  rule 
changes  the  size  requirements  for 
Florida  grapefruit,  the  USTR  will  be 
notified  that  we  are  contemplating 
making  similar  changes  in  the  grapefruit 
import  requirements  when  they  are 
reinstated. 

Under  the  marketing  order  for  Florida 
citrus,  handlers  may  ship  up  to  15 
standard  packed  cartons  (12  bushels)  of 
fruit  per  day,  and  up  to  two  standard 
packed  cartons  of  fruit  per  day  in  gift 
packages  which  are  individually 
addressed  and  not  for  resale,  under 
exemption  provisions.  Fruit  shipped  for 
animal  feed  is  also  exempt  under 
specific  conditions.  In  addition,  fruit 
shipped  to  commercial  processors  for 
conversion  into  canned  or  frozen 
products  or  into  a  beverage  base  are  not 
subject  to  the  handling  requirements. 

This  action  reflects  the  committee's 
and  the  Department's  appraisal  of  the 
need  to  maintain  the  relaxed  size 
requirements  currently  in  effect.  The 
Department's  view  is  that  this  action 
will  have  a  beneficial  impact  on 
producers  and  handlers  since  it  would 
allow  Florida  citrus  handlers  to  continue 
to  ship  those  sizes  of  fruit  available  to 
meet  consumer  needs  consistent  with 
this  season's  crop  and  market 
conditions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
rule,  as  published  in  the  Federal  Register 
(56  FR  51971.  October  17, 1991),  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  maintains 
relaxed  minimum  size  requirements 
currently  in  effect  for  Florida  red  and 
white  seedless  grapefruit  and  Dancy 
tangerines;  (2)  Florida  grapefruit  and 
tangerine  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  committee  at  a 
public  meeting  and  they  will  need  no 
additional  time  to  continue  complying 
with  the  relaxed  requirements:  (3) 
shipment  of  the  1991-92  season  Florida 
grapefruit  and  Dancy  tangerine  crops  is    , 
currenUy  in  progress:  (3)  the  interim 


336 Federal  Register  /  Vol  57.  No.  3  /  Monday.  January  6.  1992  /  Rules  and  Regulations 


final  rule  provided  a  30-day  comment 
period  and  no  comments  were  received: 
and  (4]  no  useful  purpose  would  be 
served  by  delaying  the  effective  date 
until  30  days  after  publication.   I 

List  of  Subjects  in  7  CFR  Part  985 

Grapefruit,  Marketing  agreements. 
Oranges.  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  905  is  amended  as 
follows: 

Accordingly,  the  interim  final  rule 
amending  the  provisions  of  S  905.306, 
which  was  published  in  the  Federal 
Register  (56  FR  51971,  October  17, 1991), 
is  adopted  as  a  final  rule  with  the 
following  change: 

PART  MS-ORANGES.  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  001-674. 


§905.306    [Amended] 

2.  Section  905J06  is  amended  in  Table 
I  of  paragraph  (a)  by  revising  the 
number  "3%f"  to  read  "Z%»"  in  column 
4  for  Grape&vit  seedless,  except  red.  on 

and  after  8/17/92. 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

Dated:  December  27, 1991. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetobh 
Division. 

[FR  Doc.  92-28  Filed  1-3-92:  8:45  am] 
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7  CFR  Part  907 

[Navel  Orange  Regulatton  727] 


Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  CaHfomia 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  markets  during  the  period  from 
January  3, 1992.  through  January  9, 1992. 
Consistent  with  program  objectives, 
such  action  is  needed  to  establish  and 
maintain  orderly  marketing  conditions 
for  fresh  California-Arizona  navel 
oranges  for  the  specified  week. 
Regulation  was  recommended  by  the 
Navel  Orange  Administrative 
Committee  (Committee),  which  i^ 
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responsible  for  local  administration  of 
the  navel  orange  marketing  order. 
EFFECTIVE  DATE:  Regulation  727  (7  CFR 
part  907)  is  effective  for  the  period  from 
January  3. 1992,  tlutiugh  January  9, 1992. 
FOR  FURTHai  MFORMATION  CONTACT 
Christian  D.  Nissen.  Marketing 
Specialist.  Mariceting  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-1754. 
SUPPLEMENTARY  INFORMATION:  This 

fmal  rule  is  issued  under  Marketing 
Order  No.  907  (7  CFR  part  907),  as 
amended,  regulating  the  handling  of 
navel  oranges  grown  in  Arizona  and 
designated  part  of  California.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  hereinafter  referred  to  as  tlte 
"Act." 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department]  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  Califomia-Axizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4.000  navel  orange 
producers  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

The  California-Arizona  navel  orange 
industry  is  characterized  by  a  large 


numlwr  of  growers  located  over  a  wide 
area.  The  production  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  California.  The  largest  proportion 
of  navel  orange  production  is  located  in 
District  1,  Central  California,  which 
represented  about  79  percent  of  the  total 
production  in  1990-61.  District  2  is 
located  in  the  southern  coastal  area  of 
California  and  represented  almost  18 
percent  of  1990-01  production;  District  3 
is  the  desert  area  of  CaUfomia  and 
Arizona,  and  it  represented  slightly  less 
than  3  percent:  and  District  4,  wliich 
represented  slightly  less  than  1  percent, 
is  northern  Caliiomia.  The  Committee's 
revised  estimate  of  1991-S2  production 
is  64.600  cars  (one  car  equals  1,000 
cartons  at  37.5  pounds  net  weight  each), 
as  compared  with  32395  cars  during  the 
1990-91  season. 

The  tluee  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export  and  processing  mai4(ets. 
The  domestic  fresh  (regulated)  market  is 
a  preferred  market  for  Cahfomia- 
Arizona  navel  oranges  while  the  export 
market  continues  to  grow.  The 
Committee  has  estimated  that  about  68 
percent  of  the  1991-92  crop  of  64,600 
cars  will  be  utilized  in  fresh  domestic 
charmels  (43.650  cars],  with  the  ^ 

remainder  being  eximrted  fresh  (14 
percent),  preceded  (16  percent),  or 
designated  for  other  uses  (2  percent). 
This  compares  with  the  1990-91  total  of 
16375  cars  shipped  to  fresh  domestic 
mariiets,  about  51  percent  of  tliat  year's 
crop.  In  comparison  to  other  seasons, 
1990-91  production  was  low  because  of 
a  devastating  freeze  that  occurred 
during  December  1990. 

Volume  regulations  issued  under  the 
authority  of  tlie  Act  and  Mariceting 
Order  No.  907  are  intended  to  provide 
benefits  to  producers.  Producers  lienefit 
from  increased  returns  and  improved 
market  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from 
regulating  shipping  levels  and  contribute 
to  a  more  stable  market  The  intent  of 
regulation  is  to  achieve  a  more  even 
distribution  of  oranges  in  the  market 
throughout  the  marketing  season. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the 
Department  the  costs  of  implementing 
the  regulations  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  navel  orange 
marketing  order  are  required  by  the 
Committee  from  handlers  of  navel 
oranges.  However,  handlers  in  turn  may 
require  individual  producers  to  utilize 
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certain  reporting  and  recordkeeping 
practices  to  enable  handlers  to  carry  out 
their  functions.  Costs  incurred  by 
handlers  to  connection  with 
recordkeeping  and  reporting 
requirements  may  be  passed  on  to 
growers. 

Major  reasons  for  the  use  of  volume 
regulations  under  this  marketing  order 
are  to  foster  market  stability  and 
enhance  producer  revenue.  Prices  tor 
navel  oranges  tend  to  be  relatively 
inelastic  at  the  producer  level.  Thus, 
even  a  small  variation  in  shipments  can 
have  a  great  impact  on  prices  and 
producer  revenue.  Under  these 
circumstances,  strong  arguments  can  be 
advanced  as  to  the  beneflts  of  regidation 
to  producers,  particularly  smaller 
producers. 

The  Committee  adopted  its  marketing 
policy  for  the  1991-82  season  on  June  25, 
1991.  The  Committee  reviewed  its 
marketing  policy  at  district  meetings  as 
follows:  Districts  1  and  4  on  September 
24, 1991.  in  Visalia,  California;  and 
District  2  and  3  on  October  1, 1991,  in 
Ontario,  California.  The  Committee 
subsequendy  revised  its  marketing 
policy  at  a  meeting  on  October  15, 1991. 
The  maiketing  policy  discussed,  among 
other  things,  ttie  potential  use  of  volnme 
and  size  regulations  for  the  ensuing 
season.  The  Committee  considered  the 
use  of  volume  regulation  for  the  season. 
This  marketing  policy  is  available  from 
the  Committee  or  Mr.  Nissen.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate. 

The  Committee  met  publicly  on 
December  3a  1981.  in  NewfaaU. 
California,  to  consider  &e  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  widi  7 
members  voting  in  favor,  2  opposing, 
and  1  abstaining,  that  750,000  cartons  is 
the  quantity  of  navel  oranges  deemed 
advisable  to  be  shipped  to  fresh 
domestic  markets  during  the  specified 
week.  The  marketing  information  and 
data  provided  to  the  Committee  and 
used  in  its  deliberations  was  compiled 
by  the  Committee's  staff  or  presented  by 
Committee  members  at  the  meeting. 
This  information  included,  but  was  not 
limited  to,  price  data  for  the  previous 
week  from  Department  market  news 
reports  and  other  sources,  preceding 
week's  shipments  and  shipments  to 
date,  crop  conditions  and  weather  and 
transportation  conditions. 

The  Department  reviewed  the 
Committee's  recommendation  in  light  of 
the  Committee's  projections  as  set  forth 
in  its  1991-92  maiketing  policy.  The 
recommended  amount  of  750,(XX)  cartons 


compares  to  the  1,300.000  cartons 
specified  in  the  Committee's  shipping 
schedule.  Of  the  750.000  cartons,  94.82 
percent  or  711,150  cartons  are  allotted 
for  District  1,  and  5.1B  percent  or  38,850 
cartons  are  allotted  for  District  3. 
Handlers  in  Districts  2  and  4  will  not  be 
regulated  as  they  are  not  shipping  a 
sufficient  quantity  of  navel  oranges  to 
warrant  voiunie  regulation  at  this  point 
in  the  seaaon. 

During  the  week  ending  on  December 
26, 1991,  shipments  of  navel  oranges  to 
fresh  domestic  maikets,  including 
Canada,  totaled  742,000  cartons 
compared  with  1,064,000  cartons  shipped 
during  the  week  ending  on  December  27, 

1990.  Export  shipments  totaled  209.000 
cartons  compared  with  119,000  cartons 
shipped  during  the  week  ending  on 
December  27, 1990.  Iht)cessing  and  other 
uses  accounted  for  244,000  cartons 
compared  with  183,000  cartons  shipped 
during  the  week  ending  on  December  27, 
1990. 

Fresh  domestic  shipments  to  date  this 
season  total  6,901,000  cartons  compared 
with  12,610,000  cartons  shipped  by  this 
time  last  season.  Export  shipments  total 
1,158,000  cartons  compared  with 
1,419,000  cartons  shipped  by  this  time 
last  season.  Processing  and  other  use 
shipments  total  1,813,000  cartons 
compared  with  2,700^000  cartons  shipped 
by  this  time  last  season. 

For  ^  week  ending  December  26, 

1991,  regulated  shipments  of  navel 
oranges  to  the  fresh  domestic  market 
were  7194MX)  cartons  on  an  adjusted 
allotment  of  978XXX)  cartons  which 
resulted  in  net  undershipments  of 
259,000  cartons.  Regulated  shipments  for 
the  current  week  (December  27, 1991 
through  Janiiary  2, 1992)  are  estimated  at 
860,000  cartons  on  an  adjusted  allotment 
of  1,019,000  cartons.  Thus, 
imdershipments  of  159,000  cartons  could 
be  carried  forward  into  the  week  ending 
on  January  9, 1992. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  December  26, 
1991,  was  $10.06  per  carton  based  on  a 
reported  sales  volume  of  767,000 
cartons.  The  season  average  fui.b. 
shipping  point  price  to  date  is  $10.38  per 
carton.  The  average  f.o.b.  shipping  point 
prices  for  the  week  ending  on  December 
27, 1990,  was  $10.40  per  carton;  the 
season  average  f.o.b.  shipping  point 
price  at  this  time  last  year  was  $0.23. 

The  Department's  Market  News 
Service  reported  that  as  of  December 
31,  demand  is  light  and  the  market  is 
about  steady. 

Committee  members  discussed 
implementing  volume  regulation  at  this 
time,  as  well  as  different  levels  of 
allotment  It  was  reported  that  poor 
weather  conditions  have  hampered 


harvesting  in  northern  California. 
Several  Committee  ntembers 
commented  that  they  expect  a  large 
carrj'over  from  the  past  vyeek.  Most 
Committee  members  betfeve  net 
undershipments  will  exceed  100  cars. 
Two  Committee  members  favored  open 
movement  at  this  time,  while  the 
majority  of  Committee  members  favored 
the  issuance  of  general  maturity 
allotment 

According  to  the  National  Agricultural 
Statistics  Service,  the  1990-91  season 
average  fresh  equivalent  on-tree  price 
for  CaHfornia- Arizona  navel  oranges 
was  $7.75  per  carton,  119  percent  of  the 
season  average  parity  equivalent  price 
of  $8.52  per  carton. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  the 
Department,  the  1991-92  season  average 
fresh  on-tree  price  is  estimated  at  $6.33 
per  carton,  about  85  percent  of  the 
estimated  fresh  on-tree  parity  equivalent 
price  of  $7.44  per  carton. 

Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  during  the  period 
from  January  3, 1992.  through  January  9. 
1992,  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  navel  oranges  to  maiket. 

Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
thisvolume  regulation,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

A  proposed  rule  regarding  the 
implementation  of  volume  regulation 
and  a  proposed  shipping  schedule  foi^ 
California-Arizona  navel  oranges  for  the 
1991-92  season  was  published  in  the 
September  sa  1981,  issue  of  the  Fadecd 
Register  (56  FR  49432).  The  Department 
is  currently  in  the  process  of  analyzing' 
comments  received  in  response  to  this 
proposal  and,  if  warranted,  may  finalize 
that  action  this  season.  However, 
issuance  of  this  final  rale  implementing 
volume  regidation  for  the  regulatory 
week  ending  on  January  9, 1992,  does 
not  constitute  a  final  decision  on  that 
proposal. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
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action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  when  infonnafion  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
December  31, 1991.  and  this  action 
needs  to  be  effective  for  the  regulatory 
week  which  begins  on  January  3, 1992. 
Further,  interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting,  and  handlers  were  apprised  of 
its  provisions  and  effective  time.  It  is 
necessary,  therefore,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  this  regulatory  provision 
effective  as  specified. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements,  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  907  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 


Authority:  Sees.  1-19. 48  Stat.  31. 
amended;  7  U.S.C.  601-674. 


2.  Section  907.1027  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

S  907. 1027    Nay«l  Orang*  Regulation  727. 

The  quantity  of  navel  oranges  grown 
in  California  and  Ari2ona  which  may  be 
handled  during  the  period  from  January 
3. 1992,  through  January  9. 1992,  ia 
established  as  follows: 

(a)  District  1:  711,150  cartons; 

(b)  District  2:  unlimited  cartons; 

(c)  District  3:  38,850  cartons; 

(d)  District  4:  unlimited  cartons. 
Dated:  December  31, 1991. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  92-261  Filed  1-3-92: 8:45  am 
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DEPARTMEHT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  25 

[Docket  No.  NM-64,  Special  Condniona  No. 
25-ANM-53] 

Special  Conditions:  Modified 
McDonnell  Douglas  Model  DC-»-81 
(MD-81),  DC-»-82  (MD-82)  and  DC-9- 
83  (MD-83)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  special  conditions. 

summary:  These  final  special  conditions 
are  issued  for  the  McDonnell  Douglas 
Model  DC-9-81  (MD-81),  DC-9-82  (MD- 
82)  and  DC-9-83  (MD-83)  series 
airplanes  modified  by  E-Systems,  Inc. 
for  design  of  Civil  Reserve  Air  Fleet 
Aeromedical  Evacuation  Ship  Set  kits. 
Removal  of  existing  passenger  seals  and 
installation  of  the  kits  will  result  in 
these  airplanes  being  equipped  with  an 
aeromedical  evacuation  interior  that  can 
accommodate  up  to  45  litter  patients  and 
their  attendants.  The  aeromedical 
evacuation  ship  set  kit  includes  an 
additional  oxygen  system,  utilizing 
liquid  oxygen  for  storage,  that  provides 
medical  oxygen  for  the  litter  patients. 
The  applicable  regulations  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  design  and  installation 
of  medical  oxygen  systems  utilizing 
liquid  oxygen  for  storage.  These  special 
conditions  contain  the  additional  safety 
standards  which  the  Administrator 
considers  necessary  to  ensure  that  the 
design  and  installation  of  the  medical 
oxygen  system  utilizing  liquid  oxygen 
for  storage  is  such  that  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  of  Part  25  of  the 
Federal  Aviation  Regulations  (FAR)  is 
provided. 

EFFECnvE  date:  December  26, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  Schroeder,  FAA, 
Standardization  Branch.  ANM-113. 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2148. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  16, 1989,  E-Systems,  Inc. 
applied  for  a  supplemental  type 
certificate  (STC)  to  modify  McDonnell 
Douglas  DC-9-81  (MD-81),  DC-»-82 
(MD-82)  and  DC-9-83  (MD-83)  series 
airplanes  by  removing  the  existing  seats 
and  installing  a  conversion  kit  that 
provides  an  interior  for  transportation  of 
sick  or  wounded  persons.  The 


conversion  kits  are  being  developed  to 
meet  the  needs  of  the  United  States 
Military  Airlift  Command  Civil  Reserve 
Air  Fleet  program  involving  quick 
conversion  of  U.S.  civil  air  carrier 
passenger  airplanes  for  transportation  of 
sick  and  wounded  personnel.  The 
conversion  kit  includes  a  patient 
transport  interior  system  (provisions  for 
up  to  45  litters),  aeromedical  operations 
system  (60  cycle  AC  electric  power 
supply  and  distribution  system  and  one 
nurse  station  including  seat  and  desk), 
and  a  medical  oxygen  system  (liquid 
oxygen  dewars/converters,  valves, 
evaporating  coils,  lines,  regulators, 
indicators,  fittings,  etc.)  utilizing  liquid 
oxygen  for  storage.  Approval  of  the 
performance  of  the  medical  oxygen 
system  (flow  rate,  percent  oxygen 
delivered,  delivery  temperature,  etc.)  is 
not  included  as  part  of  the  STC  approval 
except  that  the  system  peformance  shall 
not  result  in  any  unsafe  condition  as 
related  to  the  airplane.  The  proposed 
modification  incorporates  a  novel  or 
unusual  design  feature,  in  the  form  of  a 
medical  oxygen  system,  utilizing  liquid 
oxygen  for  storage,  that  provides  oxygen 
for  up  to  45  litter  patients.  Existing 
applicable  regulation  in  the  McDonnell 
Douglas  Model  DC-9-81  (MD-81).  DC- 
9-82  (MD-82)  and  DC-9-83  (MD-83) 
series  certification  basis  do  not  provide 
adequate  or  appropriate  safety 
standards  for  the  design  and  installation 
of  medical  oxygen  systems  that  utilize 
liquid  oxygen  for  storage. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  S  21.115. 
Subchapter  C.  of  the  FAR,  E-Systems. 
Inc.  must  show  that  the  modified  DC-9- 
81  (MD-81),  DC-9-82  (MD-82)  and  DC- 
9-83  (MD-83)  airplanes  meet  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A6WE,  as  specified 
in  S  21.101(a),  unless:  (1)  Otherwise 
specified  by  the  Administrator,  (2) 
compliance  with  later  effective 
amendments  is  elected  or  required 
under  S9  21.101  (a)  or  (b);  or  (3)  special 
conditions  are  prescribed  by  the 
Administrator. 

Under  the  provisions  of  S§  21.101  (a) 
and  (b),  E-Systems,  Inc.  must  show  that 
the  Models  DC-9-81  (MD-81),  DC-9-82 
(MD-82)  and  DC-9-83  (MD-83)  as 
changed,  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  the  Type 
Certificate  No.  A6WE  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  In  addition,  the 
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certification  basis  includes  certain 
special  conditions,  exemptions  and 
optional  requirements  that  are  not 
relevant  to  these  special  conditions. 

If  the  Administrator  Hnds  that  the 
applicable  airworthiness  regvJations 
(Part  25  requirements)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  Model  DC-9-61  (MD- 
81].  DC-9-82  (MD-82]  and  DC-9-83 
(MD-83]  series  because  of  a  novel  or 
imusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  9  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  v^th  S  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§  11.28  and  S  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  f  21.101(bK2). 

Discussion 

There  are  no  specific  regulations  tfiat 
address  the  design  and  installation  of 
medical  oxygen  systems  that  utilize 
liquid  oxygen  for  storage.  Existing 
requirements  such  as  S§  25.1309,  25.1441 
(b)  and  (c).  25.145t  and  25.1453  in  the 
McDonnell  Douglas  Model  DC-9-81 
(MD-81),  DC-»-82  (MD-82)  and  DC-9- 
83  (MD--63)  series  certification  basis 
applicable  to  this  STC  project  provide 
some  design  standards  appropriate  for 
medical  oxygen  system  installations. 
However,  additional  design  standards 
for  medical  oxygen  systems  utilizing 
liquid  oxygen  are  needed  to  supplement 
the  existing  applicable  requirements. 
The  quantity  of  medical  liquid  oxygen 
involved  in  this  installation  and  the 
potential  for  unsafe  conditions  that  may 
result  when  the  oxygen  content  of  an 
enclosed  area  becomes  too  high  because 
of  system  leaks,  malfunction,  or  damage 
from  external  sources,  siake  it 
necessary  to  assure  adequate  safety 
standards  are  applied  to  the  design  and 
rnstallation  of  the  system  in  McDormell 
Douglas  Model  DC-9-81  (MD-81).  DC- 
9-82  (MD-82)  and  DC-9-83  (MD-83) 
series  airplanes. 

To  ensure  that  a  level  of  safety  is 
achieved  for  McDonnell  Douglas  Model 
DC-9-81  (MD-81).  DC-9-82  (MD-SZ) 
and  DC-9-83  (MD-83)  series  airplanes, 
utilizing  liquid  oxygen  as  a  storage 
medium  for  a  medical  oxygen  system, 
equivalent  to  that  intended  by  the 
relations  incorporated  by  reference, 
special  conditions  are  needed  which 
require  those  oxygen  systems  to  be 
designed  and  installed  to  preclude  or 
minimize  the  existence  of  unsafe 
conditions  that  can  result  from  system 
'  leaks,  malfunction,  installation,  or 
damage  from  external  sources. 

Application  by  E-Systems  for 
approval  of  medical  oxygen  systems 
utilizing  liquid  oxyi^n  as  a  storage 


medium  installed  in  transport  airplanes 
and  the  unsafe  conditions  that  can  exist 
when  the  oxygen  content  of  an  enclosed 
area  becomes  too  high  because  of 
system  leaks,  malfunction,  installation 
or  damage  from  external  sources  make 
development  and  application  of 
appropriate  additional  design  and 
installation  standards  necessary. 

Under  standard  practice,  the  effective 
date  of  these  final  special  conditions 
would  be  30  days  after  the  date  of 
publication  in  the  Federal  Re^ster.  As 
the  intended  STC  date  for  the  first  DC- 
9-81,  DC-9-82  and  DC-9-«3  series  is 
imminent  the  FAA  finds  good  cause 
exists  to  make  these  special  conditions 
effective  upon  issuance. 

Discussioa  of  Comments 

Notice  of  Proposed  Special  Conditions 
No.  SC-91-11-NM  was  published  in  the 
Federal  Register  on  November  6. 1S91 
(56  FR  S6605).  The  comment  period 
closed  November  25. 1991.  One  coounent 
was  received,  from  an  oi:ganization 
representing  airline  pilots,  expressing 
concern  about  having  liquid  oxygen  on 
aircraft  piloted  by  their  members.  In 
their  understanding,  commercial  air 
carriers  do  not  use  liquid  oxjrgen,  and 
hence,  have  not  established  procedures 
and  trained  personnel  to  handle  it.  Hiey 
stated  that  if  the  FAA  approves  these 
special  cottditions  it  is  incumbent  that  it 
also  ensure  that  adequate  maintenance 
and  operations  procedures  are 
developed  and  followed. 

The  FAA  agrees  with  the  commenter. 
The  procedures  for  using  therapeutic 
oxygen  from  a  sjrstem  thiat  utilizes  liquid 
oxygen  for  storage  are  the  same  as  those 
for  users  of  therapeutic  oxygen  from  a 
systoa  that  utilizes  hi^  pressure 
oxygen  for  storage.  The  personnel 
administering  or  receiving  the  oxygen 
will  be  unable  to  detect  a  difference. 
Oxygen  systems  that  utilize  liquid 
oxygen  for  storage  require  special 
operations  and  maintenance  procedures 
to  assure  safety.  The  special  operations 
and  maintenance  instructions  for  this 
system  will  be  contained  in  documents 
which  are  included  as  part  of  the 
Supplemental  Type  certificate  (STC) 
approved  modification  kit  These 
documents  will  be  included  with  eadi 
kit  installation  along  with  the  Flight 
Manual  Supplement  to  assure 
appropriate  operations  and  maintenance 
procedures  are  provided  to  c^ierators. 

Conchision 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
series  of  airplanes.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 


for  approval  of  these  features  on  the 
airplane. 

These  special  conditions  provide 
necessary  additional  safety  standards 
for  design  and  installation  of  medical 
oxygen  systems  utilizing  liquid  oxygen 
as  a  storage  medium  in  M(J)onneIl 
Douglas  Model  DC-9-81  (MD-61),  DC- 
&-82  (Mp-a2)  and  DC-9-83  (MD-83) 
series  airplanes  called  into  service 
under  the  U.S.  Military  Airiift  Command 
Civil  Reserve  Air  Fleet  program  for  the 
purpose  of  transporting  sick  and 
wounded  militaiy  personnel  within  the 
continental  United  States.  The  recent 
certification  of  an  identical  but  larger 
capacity  medical  oxygen  system 
utilizing  liquid  oxygen  provides  the 
military  an  intercontinental  capability  to 
transport  sick  and  wouniled  military 
personnel  The  utilizatian  of  McDomeli 
Douglas  Model  DC-9-B1  (MD-81).  DC- 
9-82  (Mp-82)  and  DC-0-8S  (MD-83) 
series  airplanes  will  enhance  and 
expedite  the  military  capability  to 
transport  the  side  and  wounded  military 
personnel  to  medical  facilities  best 
equipped  to  handle  the  particular  illness 
or  injury. 

List  of  SubfecU  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C  1344. 1348(c),  13S2. 
1354(a),  1355, 1421  through  1431, 1502. 
16Sl{b)(2):  42  U.S,C  1857f-10. 4321  et  seq.; 
E.0. 11514:  49  U.&C  106(g). 

The  Ffaial  Special  CondHions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  Civil  Reserve  Air  Fleet 
Aeromedical  Evacuation  Ship  Set  kits 
for  modification  of  McDonnell  Douglas 
Model  1X>9-81  (MD-81).  DC-«-«2  (MD- 
82)  and  DC-9-83  (MEMS)  series 
airplanes. 

The  medical  oxygen  system  utilizing 
liquid  oxygen  for  storage  must  be 
designed  and  installed  to  ensure  that  no 
failure  of  the  system,  including  a  leak  in 
any  part  of  the  medical  oxygen  system, 
would  prevent  continued  safe  flight  and 
landing  of  the  aircraft.  In  addition,  the 
following  design  criteria  apply  with 
respect  to  these  special  conditions. 

a.  The  liquid  oxygen  converter  and 
other  oxygen  equipment  shall  not  be 
installed  in  compartments  where 
baggage,  cai*go  or  loose  equipment  is 
stored. 

b.  The  liquid  oxygen  cooverter  shall 
be  located  in  the  aircraft  ao  as  to 
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minimize  damage  to  the  liquid  oxygen 
converter  due  to  an  uncontained  rotor  or 
fan  blade  failure. 

c.  The  pressure  relief  valves  on  the 
liquid  oxygen  converters  shall  be  vented 
overboard  through  a  drain  at  the  bottom 
of  the  aircraft.  There  shall  be  no 
hydrocarbon  filling  or  drain  provisions 
forward,  above  or  in  proximity  to  the 
vent  outlet. 

d.  The  system  installation  shall 
include  provisions  to  assure  complete 
conversion  of  the  Uquid  oxygen  to 
gaseous  oxygen. 

e.  Check  valves  shall  be  installed  in 
systems  where  multiple  converters  are 
manifolded  together  so  a  leak  in  one 
converter  will  not  allow  leakage  of 
oxygen  from  any  other  converter. 

f.  Oxygen  lines  shall  consist  of  rigid 
tubing  or  flexible  hoses.  The  rigid  tubing 
shall  be  of  aluminum  alloy  conforming 
to  AMS  4071  or  corrosion  resistant 
annealed  steel  type  304.  Flexible  hoses 
shall  be  qualified  for  oxygen  service 
and,  where  applicable,  cryogenic 
service. 

g.  Flexible  hoses  shall  be  used  for  the 
aircraft  system  connections  to  shock 
mounted  converters  where  movement 
relative  to  the  aircraft  will  occur. 

h.  Condensation  from  system 
components  or  lines  shall  be  collected 
by  drip  pans,  shields  or  other  suitable 
collection  means  and  drained  overboard 
through  a  drain  fitting  separate  from  the 
liquid  oxygen  vent  Htting. 

i.  Oxygen  components  and  systems 
shall  meet  the  requirements  of 
§  25.1438(b]  and  be  installed  in 
accordance  with  the  recommendecl 
practices  of  FAA  Advisory  Circular 
43.i3-lA,  chapter  8.  section  3,  paragraph 
363;  chapter  10,  section  1,  paragraph  393, 
and  Advisory  Circular  43.13-2A,  chapter 
6,  paragraph  86  through  paragraph  89. 
The  oxygen  system  components  shall  be 
electrically  bonded  to  aircraft  structure. 

j.  A  means  shall  be  provided  to 
indicate  system  pressure  and  the 
quantity  of  liquid  oxygen  in  the 
converters. 

Issued  in  Renton,  Washington  on 
December  26, 1991. 

James  V.  Devany. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 


\S«r 


[FR  Doc.  92-174  Filed  1-3-92;  8:45  am 
MUmO  COOE  4t10-13-H 


UMI 


14  CFR  Part  71 

[  Airtpac*  Docket  No.  91-AWP-21  ] 

Name  Ctiange  to  Compulsory 
Reporting  Points;  AZ 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the 
names  of  the  Salt  River,  AZ,  compulsory 
reporting  points  to  Phoenix,  AZ.  A  final 
rule  was  published  in  the  Federal 
Register  on  November  15, 1991,  (56  FR 
57973),  Airspace  Docket  No  91-AWP-3. 
that  altered  the  descriptions  of  VOR 
Federal  airways  and  jet  routes 
extending  from  the  Salt  River  VHF 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  located  in 
Phoenix.  AZ.  These  alterations  were  due 
to  the  relocation  of  the  Salt  River 
VORTAC  and  subsequent  name  change 
to  the  Phoenix  VORTAC.  The  name 
changes  to  the  compulsory  reporting 
points  were  inadvertently  omitted  from 
the  fmal  rule. 

EFFECTIVE  DATE:  0901  u.t.c.  January  9. 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alton  D.  Scott  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SE.,  Washington, 
DC  20591;  telephone:  (202)  267-9252. 
SUPPLEMENTARY  INFORMATION:   . 

History 

On  June  4. 1991.  the  FAA  proposed  to 
amend  parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  parts  71 
and  75)  to  alter  the  descriptions  of  VOR 
Federal  airways  and  jet  routes  located 
in  Phoenix.  AZ  (56  FR  25382).  A  final 
rule  was  published  in  the  Federal 
Register  on  November  15, 1991,  (56  FR 
57973),  Airspace  Docket  No.  91-AWP-3. 
with  an  effective  date  of  January  9, 1992. 
that  altered  the  descriptions  of  VOR 
Federal  airways  and  jet  routes 
extending  from  the  Salt  River  VORTAC 
located  in  Phoenix.  AZ.  These 
alterations  were  due  to  the  relocation  of 
the  Salt  River  VORTAC,  4  miles  west  of 
its  previous  position,  and  subsequent 
name  change  to  the  Phoenix  VORTAC. 
The  name  changes  to  the  compulsory 
reporting  points  were  inadvertently 
omitted  from  the  final  rule.  Section 
71.203  and  71.207  of  part  71  of  the 
Federal  Aviation  Regulations  were 
republished  in  FAA  Handbook  7400.7 
dated  November  1. 1891. 


The  Rule 

This  emendment  to  part  71  of  the 
Federal  Aviation  Regulations  changes 
the  names  of  the  Salt  River.  AZ. 
compulsory  reporting  points  to  Phoenix. 
AZ.  These  changes  are  necessary  to 
coincide  with  the  relocation  and 
subsequent  name  change  of  the  Salt 
River,  AZ.  VORTAC  to  the  Phoenix,  AZ. 
VORTAC.  Accordingly,  since  this  action 
merely  involves  a  change  in  the  names 
of  the  Salt  River,  AZ,  compulsory 
reporting  points,  and  does  not  involve  a 
change  in  the  actual  dimensions, 
configuration,  or  operating  requirements 
of  airspace,  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary. 
Furthermore,  because  there  is  an 
immediate  need  to  change  the  names  of 
the  compulsory  reporting  points  to 
incorporate  the  name  change  onto  the 
next  chart  and  avoid  pilot  confusion,  I 
find  that  good  cause  exists,  pursuant  to 
5  U.S.C.  553(d),  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  effect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Compulsory  reporting 
points. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows:  ^ 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE, 
REPORTING  POINTS,  JET  ROUTES, 
AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348fa),  1354(a). 
1510;  E.0. 10854,  24  FR  9565.  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR  11.69. 
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§71.203   [AmMMted] 

2.  Section  71.203  is  amended  as 
follows: 

Salt  River.  AZ  [Remove] 
Phoenix,  AZ  [New] 

§71.207    [AiMfKled] 

3.  Section  71.207  is  amended  as 
follows: 

Salt  River.  AZ  [Remove] 
Phoenix,  AZ  [New] 

Issued  in  Washington,  DC,  on  December  30, 
1991. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  92-175  Filed  1-3-92;  8:45  am] 

MLUNO  COK  4t10-1»-M 


14CFRPart75 

(Airspac*  Docket  Na  91-AWP-3] 

Alteration  of  VOR  Federal  Airways  and 
Jet  Routes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction.    • 

SUMMARY:  This  action  corrects  the 
descriptions  of  Jet  Routes  J-244  and  1-19 
located  in  Phoenix,  AZ.  The  final  rule 
was  published  in  the  Federal  Register  on 
November  15, 1991,  (56  FR  57973), 
Airspace  Docket  No.  91-AWP-3.  During 
the  flight  check  of  J-244  and  J-19,  the 
Phoenix  052*  radial  was  changed  to  the 
Phoenix  053*  radial.  The  change  was  not 
reflected  in  the  final  rule.  This  action 
changes  the  radial  description. 

EFFECTIVE  DATE:  January  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alton  D.  Scott,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9252. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  91-27475, 
Airspace  Docket  No.  91-AWP-3, 
published  on  November  15, 1991,  (56  FR 
57973),  altered  the  descriptions  of  VCMl 
Federal  airways  and  jet  routes 
extending  from  the  Salt  River  VORTAC 
(SRP)  located  in  Phoenix,  AZ.  These 
alterations  were  due  to  the  reolocation 
of  the  Salt  River  VORTAC  and 
subsequent  name  change  to  the  Phoenix 
VORTAC.  During  the  flight  check  of  J- 


244  and  J-19,  the  Phoenix  052'  radial 
was  changed  to  the  Phoenix  053'  radial. 
This  change  was  not  reflected  in  the 
final  rule.  This  action  changes  the 
Phoenix  052'  radial  to  the  Hioenix  053' 
radial. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  descriptions  of  J- 
244  and  J-19  located  in  Phoenix  AZ,  as 
published  in  the  Federal  Register  on 
November  15, 1991,  (56  FR  57973). 
(Federal  Register  Document  91-27475, 
page  57973,  column  3  and  page  57974, 
column  1),  are  corrected  as  follows: 

PART  75— ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a). 
1510;  E.0. 10854.  24  FR  9665.  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR  11.69. 

§75.100    ICorrwtMl] 

2.  S  75.100  is  corrected  to  read  as 
follows: 

J-244   [CorrectMl] 

By  removing  the  words,  "INT  Zuni  242*  and 
Phoenix.  AZ,  052'  radiala;  Mioenix;"  and 
substituting  the  words,  "INT  Zuni  242'  and 
Phoenix,  AZ,  053*  radials;  Phoenix;" 

J-19   [Corrected] 

By  removing  the  words.  "From  Phoenix, 
AZ.  via  INT  I%oenix  052*  and  Zuni,  NM.  242* 
radials;"  and  substituting  the  words,  "From 
nioenix,  AZ,  via  INT  Mioenix  053*  and  Zuni, 
NM.  242*  radials;" 

Issued  in  Washington.  DC  on  December  30, 
1991. 

Harald  W.  Beckar. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[Fk  Doc.  92-173  Filed  1-3-02;  8:45  am] 

MIXINO  CODE  4Sie-1S-M 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  41 
[Public  Notice  1543] 

Visas;  Documentation  of 
Nonimmigranta  Under  ttie  Immigration 
and  Nationality  Act,  aa  Amended; 
Businees  and  Media  Vieas 

AOENCv:  Bureau  of  Consular  Affairs, 

DOS. 

action:  Interim  rule  with  request  for 

conunents. 


;  This  rule  amends  part  41, 
Code  of  Federal  Regulations,  to 
implement  the  provisions  of  section  209 


of  the  Immigration  Act  of  1990,  Public 
Law  101-649.  This  section  creates  a  new 
nonimmigrant  classification  under 
section  101(a)(15)(R)  of  the  Immigration 
and  Nationality  Act.  as  amended, 
resulting  in  the  addition  of  {  41.58  to  22 
CFR  part  41.  The  new  nonimmigrant 
visa  classification  provides  for  the 
temporary  admission  into  the  United 
States  of  "aliene  in  religious 
occupations." 

DATES:  Effective  January  6, 1992. 
Written  comments  must  be  received  in 
duplicate  by  February  5, 1992. 
addresses:  Interested  persons  are 
invited  to  submit  comments  in  duplicate 
to:  Chief,  Division  of  Legislation  and 
Regulations,  Visa  Services,  Department 
of  State,  Washington,  DC  20522-0113. 
FOR  FURTHER  INFORMATION  CONTACT 
Stephen  K.  Fischel,  Chief.  Legislation 
and  Regulations  Division,  202-663-1204. 
SUPPLEMENTARY  INFORMATION: 

Public  Law  101-649  Background 

Until  the  enactment  of  Public  Law 
101-649,  Congress  had  not  provided  a 
specific  nonimmigrant  classification  for 
religious  workers.  Currently,  aliens 
seeking  to  engage  in  religious  activities 
in  the  United  States  temporarily  must 
qualify  under  the  B-1.  H-lB.  H-3,  L-1,  or 
\-\  nonimmigrant  visa  classifications. 
Aliens  seeking  to  immigrate  to  the 
United  States  have  been  able  to  seek 
qualification  under  INA  101(a)(27)(C),  or 
under  INA  203(a)  (3)  or  (6)  in  Schedule  A 
Group  IIL 

Discussion  of  INA  101(a)(15)(R).  as 
Added  by  Section  208  of  Public  Uw 
101-649,  and  iU  Relation  to  INA 
101(a)(27)(Q.  as  Amendad  by  Section 
151  of  PubUc  Uw  101-649 

Provisions  of  INA  101(a)(lS)(R)  Relative 
to  INA  101(a)(27)(C) 

The  Immigration  Act  of  1990  has 
amended  INA  101(a)(27)(C),  ministers  of 
religion,  and  created  a  direct  link 
between  the  new  "INA  101(a)(15)(R)" 
classification  and  the  special  immigrant 
category.  In  order  to  qualify  for  an  "R" 
visa,  the  alien  must  have  been  a  member 
of  a  religious  denomination  having  a 
bona  fide  nonprofit  religious 
organization  with  brandies  in  the 
United  States  for  the  two  years 
immediately  preceding  application  for 
admission  and  must  be  coming  to  the 
United  States  to  engage  in  one  of  the 
three  activities  listed  in  DMA 
101(a)(27)(C)(ii).  as  amended  by  sectipn 
151  of  Public  Law  101-649.  The  alien 
must  be  coming  eithen  (i)  To  carry  on 
the  vocation  of  minister  of  that  religimi 
(subparagraph  (CHiiKQ):  or  (")  to  woik 
for  that  oiganization  at  their  request  in  a 
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religious  vocation  or  occupation  in  a 
professional  capacity  (subparagraph 
(C)(ii](II));  or  (iii)  to  work  for  such 
qualifying  organization  in  a  religious 
vocation  or  occupation  (subparagraph 
(C](ii)(III)).  A  significant  substantive 
difference  between  the  nonimmigrant 
classification  and  the  immigcantl 
category  lies  in  the  fact  that  the  ' 
immigrant  alien  must  have  not  only  been 
a  member  of  the  qualifying  religious 
organization  for  the  immediately 
preceding  two  years  but  must  have  also 
been  carrying  on  one  of  the  vocations 
and  activities  for  those  two  years.  A 
significant  procedural  difference 
between  the  nonimmigrant  visa 
classification  and  the  special  immigrant 
category  lies  in  the  fact  that  a  petition 
must  be  filed  with  and  approved  by  the 
Immigration  and  Naturalization  Service 
to  accord  special  immigrant  status. 
Although  no  petition  is  required  to 
establish  entitlement  under  "R"  visa 
classification,  the  applicable  standards 
common  to  the  two  visas,  described 
below,  must  be  applied  by  the 
Immigration  and  Naturalization  Service 
and  the  Department  of  State. 

Conference  Report  101-955         { 

The  provisions  of  INA  101(a)(27)(C] 
(ii)(]IIand  (ii)(III)  as  they  relate  to  the 
special  immigrant  visa  category  will 
sunset  by  October  1, 1994.  The 
conference  report  101-955  indicates  that 
Congress  may  have  intended  these 
provisions  to  terminate  for  the 
nonimmigrant  provisions  as  well.  The 
language  of  the  "R"  visa  classification, 
however,  is  unambiguous  in  stating  that 
the  alien  must  "perform  the  work 
described  in  subclause  (I),  (II),  or  (HI)  of 
paragraph  (27)(C)(ii)."  The  Department 
and  the  INS  read  this  literally  and 
intend  to  apply  these  provisions  until 
amended  by  law. 

Criteria  To  Be  Met 

The  special  inunigrant  visa  category 
under  INA  101(a){27)(C)  and  the 
nonimmigraut  visa  classification  under 
INA  101{a)(15)(R).  are  the  same  with  the 
exceptions  noted  above,  and  the  same 
standards  must  be  applied  in 
adjudicating  an  alien's  qualifications  for 
such.  The  Department  has  sought  to 
coordinate  with  the  Immigration  and 
Naturalization  Service  to  use  the  same 
standards  for  the  "R"  visa 
classifications  as  INS  applies  through 
the  petition  process  for  extension  of  stay 
for  "R"  visa  bearers  and  through  the 
petition  process  for  the  special 
immigrant  category  where  pertinent. 

The  first  of  the  activities  described  in 
subparagraph  (C](ii)(I)  concerns 
carrying  on  the  vocation  ofa  minister  of 
religion.  The  Department  mfrexperience 


adjudicating  special  immigrant  minister 
i)f  religion  cases  and  its  standards  have 
been  adopted  by  the  Immigration  and 
Naturalization  Service  and  are 
applicable  to  the  "R"  visa  classification. 
(See  Foreign  Affairs  Manual,  Volume  9, 
Visas,  S  42.24,  Regulations  and 
corresponding  Notes.) 

The  alien  will  have  to  establish  that 
the  organization  is  a  bona  fide  religious 
denomination  by  submitting  evidence 
which  reveals  that  the  denomination 
possesses:  (1)  Some  form  of 
ecclesiastical  government;  (2)  a 
recognized  creed  and  form  of  worship; 
(3)  a  formal  code  of  doctrine  and 
discipline;  (4)  religious  services:  (5) 
established  places  of  religious  worship; 
and  (6)  religious  congregations.  The 
presentation  of  an  IRS  certificate  of  tax 
exempt  status  as  a  religion  will 
constitute  prima  facie  evidence  that  the 
religion  is  indeed  a  recognized  religion. 

The  alien  will  also  have  to  establish 
to  the  satisfaction  of  the  consular  officer 
that  he  or  she  possesses  the  authority  of 
the  denomination  to  conduct  religious 
worship  and  to  perform  other  duties 
usually  performed  by  other  clergy  in  that 
religion.  Whereas  the  submission  to  the 
consular  officer  of  a  certificate  of 
ordination  might  be  sufficient  evidence 
in  traditional  religions  to  verify  that  the 
applicant  is  indeed  a  minister,  the 
applicant  would  in  a  nontraditional 
religion  have  to  provide  comprehensive 
information  on  that  religion  identifying 
the  ministerial  functions  and  provide 
evidence  that  this  denomination  has 
sanctioned  the  alien  to  perform  such 
functions. 

Defining  Religious  Vocation  or 
Occupation 

Both  subparagraphs  (II)  and  (lU)  of 
section  101(a)(27)(CKii)  involve  engaging 
in  a  religious  vocation  or  occupation. 
Under  (ii)(n)  the  alien  must  be  working 
in  a  professional  capacity  and  in  (ii)(III) 
the  applicant  is  not  so  restricted  but 
must  merely  be  working  in  a  religious 
vocation  or  occupation.  Although  there 
is  no  perceived  need  for  the  distinction. 
as  anyone  who  qualifies  under  (ii)(II) 
will  clearly  qualify  under  (ii)(III],  both 
INS  and  the  Department  define 
professional  capacity  in  their  respective 
proposed  regulations.  In  view  of  the 
statutory  definition  of  profession  at  INA 
101(a](32)  and  the  many  administrative 
decisions  seeking  to  define  that  term,  it 
was  decided  that  the  appropriate 
standard  would  be  an  activity  which 
requires  a  United  States  baccalaureate 
degree  or  its  foreign  equivalent  for  entry 
into  that  particular  field  of  endeavor. 

It  was  much  more  problematic 
defining  a  religious  vocation  or 
occupation,  as  House  Report  101-723 


provided  guidance  in  the  form  of 
examples  rather  than  by  providing 
general  standards.  The  examples  cited 
aliens  engaging  in  a  religious  vocation  or 
occupation  as  those  "who  take  vows, 
such  as  nuns  and  monks,  and  others* 
who  are  liturgical  workers,  religious 
instructors,  counselors,  cantors  and 
catechists,  workers  in  religious  hospitals 
or  religious  health  care  facilities, 
missionaries,  religious  translators  or 
broadcasters."  The  report  continued  by 
saying  that  "these  provisions  relate  to 
traditional  religious  functions  and  are 
not  intended  to  cover  janitors. 
maintenance  workers  and  clerks."  The 
House  report  appears  to  make  a 
distinction  between  two  classes  of 
aliens,  those  who  have  taken  vows  or 
the  equivalent,  and  those  who  have  not 
taken  such  vows.  In  the  Department's 
view  this  distinction  can  only  bear  any 
meaningful  significance  by  restricting 
only  lay-persons  from  engaging  in 
janitorial,  maintenance,  clerical,  or 
equivalent  services.  An  alien  who  has 
taken  vows  or  the  equivalent  and  has 
made  a  lifetime  commitment  to  a 
religion  is  presumed  to  be  engaging  in 
activities  relating  to  a  traditional 
religious  function  regardless  of  the 
nature  of  the  activity,  including 
janitorial  services. 

Affiliated  Organization 

Each  applicant  must  establish  that  he 
or  she  is  a  member  of  a  religious 
denomination  that  has  a  bona  fide 
nonprofit  religious  organization  in  the 
United  States.  Again,  the  same 
standards  used  by  the  Department  in 
adjudicating  special  immigrant  cases 
will  be  applied  to  this  nonimmigrant 
visa  classification.  (See  Foreign  Affairs 
Manual  Volume  9.  Visas,  S  42.24 
generally.)  The  Immigration  Act  of  1990 
has  introduced  a  new  concept  of  an 
organization  which  is  affiliated  with  the 
religious  denomination.  Such 
organization  must  be  associated  with 
the  religious  denomination  in  a 
subordinate  or  dependent  position,  as 
well  as  enjoying  tax  exemption  under 
section  501  (c)(3)  of  the  Internal  Revenue 
Code  of  1988. 

Limitation  of  Section  209  of  Public  Law 
101-649 

This  section  limits  the  total  period  of 
admission  in  "R"  status  to  five  years.  If 
an  alien  has  remained  in  the  United 
States  for  the  full  five  years  in  that 
status,  the  alien  must  reside  and  be 
physically  present  outside  the  United 
States  for  one  year,  except  for  brief 
visits  to  the  United  States  for  business 
or  pleasure,  before  the  alien  can  be 
readmitted  in  "R"  status. 


UMI 


i 
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Interim  Rule  With  Comments 

This  interim  rule  provides  the  general 
requirements  of  this  nonimmigrant 
classification  in  paragraph  {  41.S8(a): 
defines  terms  for  this  classification  in 
paragraphs  (b)  through  (g);  and 
prohibits,  in  paragraph  (h),  the  issuance 
of  an  "R"  vise  to  an  alien  who  has  spent 
five  years  in  the  United  States  in  the  "R" 
classification  unless  the  alien  has  been 
resident  and  physically  present  outside 
the  United  States  for  the  inunediate 
preceding  year. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  Executive 
Order  12291  nor  is  it  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  interim  rule  imposes  no  reporting  or 
recordkeeping  action  from  the  public 
requiring  ihe  approval  of  the  O^ce  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  requirements. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens  in  religious  occupations, 
Nonimmigrants,  Passports  and  visas. 
Religious  organizations. 

In  view  of  the  legislative  mandate  of 
Public  Law  101-649,  part  41  to  title  22  is 
amended  by  adding  new  §  41.58. 

PART41-{AMENDED] 

1.  The  authority  citation  for  part  41  is 
revised  to  read: 

AutiMwity:  8  U.S.C.  1104;  sec  209, 104  StaL 
5027;  8  U^.C  1101(a)(15). 

2.  Part  41,  subpart  F— Business  and 
News  Media,  is  amended  by  adding 

S  41.58  to  read  as  follows: 

S41.M   AMens In reMgteus occupttone. 

(a)  Requirements  for  "R" 
classification.  An  alien  shall  be 
classifiable  under  the  provisions  of  INA 
101(a)(15)(R)  if: 

(1)  The  consular  officer  is  satisfied 
that  the  alien  qualifies  under  the 
provisions  of  that  section;  and 

(2)  The  alien,  for  the  2  years 
immediately  preceding  the  time  of 
appUcation  for  admission,  has  been  a 
member  of  religious  denomination 
having  a  bona  fide  nonprofit  religious 
organization  in  the  United  States;  and 

(3)  The  alien  seeks  to  enter  the  United 
States  solely  for  the  purpose  of 

(i)  Caoying  on  the  vocation  of  a  * 
minister  of  that  religious  denomination, 
or 

(ii)  At  the  request  of  the  organization, 
woriking  in  a  professional  capacity  in  a 
religious  vocation  or  occupation  for  that 
organization,  or 

(iii)  At  the  request  of  the  organization, 
woiidng  in  a  religious  vocation  or 


occupation  for  the  organization,  or  for  a 
bona  fide  organization  which  is 
affiliated  with  the  religious 
denomination  described  in  secticm 
S01(c)(3)  of  the  Internal  Revenue  Code  of 
1986:  and 

(4)  The  alien  is  seeking  to  enter  the 
United  States  for  a  period  not  to  exceed 
5  years  to  perform  Uie  activities 
described  in  paragraph  (3)  of  this' 
section;  or 

(5)  The  alien  is  the  spouse  or  child  of 
an  alien  so  classified  and  is 
accompanying  or  following  to  join  the 
principal  alien. 

(b)  Religious  denomination.  A 
religious  denomination  is  a  religious 
group  or  community  of  believers.  Among 
the  factors  that  may  be  considered  in 
determining  whether  a  group  constitutes 
a  bona  fide  religious  denomination  cue 
the  presence  of  some  form  of 
ecclesiastical  government,  a  recognized 
creed  and  form  of  worship,  a  formal 
code  of  doctrine  and  discipline,  religious 
services  and  ceremonies,  established 
places  of  religious  worship,  and  religious 
congregations.  For  purposes  of  this 
definition,  an  interdenominational 
religious  organization  which  is  exempt 
bom  taxation  pursuant  to  section 
501(c)(3)  of  the  Internal  Revenue  Code  of 
1986  will  be  treated  as  a  religious 
denomination. 

(c)  Bona  fide  nonprofit  religious 
organization  in  the  United  States,  For 
purposes  of  this  section,  a  bona  fide 
nonprofit  religious  organization  is  an 
organization  exempt  from  taxation  as 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986,  as  it 
relates  to  religious  oiganizations,  or  one 
that  has  never  sought  such  exemption 
but  establishes  to  the  satisfaction  of  the 
consular  officer  that  it  would  be  eligible 
therefore  if  it  had  applied  for  tax  exempt 
status. 

(d)  Bona  fide  organization  which  is 
affiliated  with  the  religious 
denomination,  A  bona  fide  organization 
affiliated  with  the  religious 
denomination  is  an  organization  which 
is  both  closely  associated  with  the 
religious  denomination  and  exempt  from 
taxation  as  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code  of 
1986,  as  it  relates  to  religious 
organizations. 

(e)  Minister  of  religion,  A  minister  is 
an  individual  who  is  duly  authorized  by 
a  recognized  religious  denomination  to 
conduct  religious  worship  and  to 
perform  other  duties  usually  performed 
by  authorized  members  of  Uie  clergy  of 
that  religion.  A  minister  does  not  include 
a  lay  preacher  who  is  not  authorized  to 
perform  such  duties.  In  all  cases,  there 
must  be  a  reasonable  connection 


between  the  activities  performed  and 
the  religious  calling  of  a  minister. 

(f)  Professional  Capacity.  Working  in 
a  professional  capacity  means  engaging 
in  an  activity  in  a  religious  vocation  or 
occupation  which  is  defined  by  INA 
101(a)(32)  or  for  which  the  minimiun  of  a 
United  States  baccalaureate  degree  (or  a 
foreign  equivalent  degree)  is  required  for 
entry  into  that  field  of  endeavor. 

(g)  Religious  Occupation.  A  religious 
occupation  is  the  habitual  employment 
or  engagement  in  an  activity  which 
relates  to  a  traditional  religious  function. 
Examples  of  individuals  in  religious 
occupations  include,  but  are  not  limited 
to  liturgical  workers,  religious 
instructors,  religious  counselors, 
cantors,  catechists,  workers  in  religious 
hospitals  or  religious  health  care 
facilities,  missionaries,  religious 
translators,  or  religious  broadcasters. 
This  group  does  not  include  janitors, 
maintenance  workers,  clerks,  fund 
raisers,  or  persons  solely  involved  in  the 
solicitation  of  donations. 

(h)  Religious  Vocation,  A  religious 
vocation  is  a  calling  to  religious  life 
evidenced  by  the  demonstration  of 
commitment  practiced  in  the  religious 
denomination,  such  as  the  taking  of 
vows.  Examples  of  individuals  with  a 
religious  vocation  include,  but  are  not 
limited  to  nuns,  monks,  and  religious 
brothers  and  sisters. 

(i)  Alien  not  entitled  to  classification 
under  INA  101(a)(lS)(R).  An  alien  who 
has  spent  5  years  in  the  United  States 
under  INA  101(a)(lS)(R)  is  not  entitled  to 
classification  and  visa  insurance  under 
that  section  unless  the  alien  has  resided 
and  been  physically  present  outside  the 
United  States,  except  for  brief  visits  to 
the  United  States  for  business  or 
pleasure,  for  the  immediate  prior  year. 

Dated  October  3, 1991. 
EUiabeth  M.  Tunpoai. 
Assistant  Secretary  for  Consular  Affairs, 
[PR  Doc.  92-101  Filed  \-3-92;  8:45  am) 
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ACnoH:  Final  regulations. 


r:  This  document  contain*  final 
ioconie  tax  regulations  providing 
guidance  relating  to  acquisitions  made 
to  evade  or  avoid  income  tax  under 
section  269  of  the  Internal  Revenue 
Code  of  1986  (the  "Code").  This 
document  also  contains  final  income  tax 
regulations  which  provide  guidance 
relating  to  the  use  of  certain  corporate 
tax  attributes  following  an  ownership 
change  within  the  meaning  of  section 
382(g)(1)  to  which  section  382(1)(5) 
applies.  Section  382  was  amended  in 
relevant  part  by  the  Tax  Reform  Act  of 
1986  (the  "1988  Act")  and  the  Revenue 
Act  of  1967  (the  "1987  Act"). 

DATES:  Effective  date:  These  regulations 
are  effective  January  6, 1992. 

Applicability  dates:  These  regulations 
apply  generally  to  any  ownership 
change,  as  defined  under  section  362  of 
the  Code,  occurring  after  December  31, 
1986.  The  presumption  under  S  1.269- 
3(d]  applies  only  to  acquisitions  of 
control  or  property  effected  piu^uant  to 
a  plan  of  reorganiiation  confirmed  by  a 
court  in  a  title  11  or  similar  case  (within 
the  meaning  of  section  388(a)(3KA)) 
after  August  14, 1990. 

RM  nxmiEii  MFomiATKM  contact: 
Victor  L  Penico  of  the  Office  of 
Assistant  Chief  Counsel  (Corporate), 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  1111  Constitution 
Ave.,  NW.,  Washington.  DC  20224 
(Attention  CC:CORP:T:R]  or  telephone 
202-566-3618  (not  a  toll-free  number). 


Backgrouad 

A  hfotice  CMf  Proposed  Rulemaking 
under  sections  269, 382,  and  383  of  die 
Internal  Revenue  Code  of  1986.  relating 
to  acquisitions  made  to  evade  or  avoid 
income  tax  and  to  the  use  of  pre-change 
corporate  tax  attributes  following  an 
ownership  change  with  respect  to  which 
section  382(1)(5]  applies,  was  published 
in  the  Fedaad  Kagister  tm  August  14, 
1990  (55  FR  33137).  Those  regulations 
proposed  to  amend  Si  1.289-3(a)  and 
1.269-6  of  the  Income  Tax  Regulations 
and  to  add  new  SS  1.269-3(d),  1469-3{e), 
1.269-7.  and  1.382-3. 


After  issuance  of  the  proposed 
regulations,  the  Internal  Revenue 
Service  received  public  comments  on 
the  proposed  regulations  and  held  a 
public  hearing  on  December  3. 1990. 
After  considering  die  comments  and  the 
statements  made  at  the  hearing,  the 
Service  adopts  the  proposed  regulations 
as  revised  by  this  Treasury  decision. 


Otviwtshv  Ckasgea  to  Which  SediaB 
382(I)(5)  Applies 

Section  1.269-7  of  the  proposed 
regulations  clarifies  that  section  209  of 
the  Code  may  be  applied  to  disallow  a 
deduction,  credit  or  other  allowance 
even  though  the  acquisition  of  contrd  or 
property  of  a  corporation  occurs  in 
connection  with  an  ownership  change  to 
which  section  382  applies.  Section  1.269- 
3(d)  of  the  proposed  regulations 
provides  that,  absent  strong  evidence  to 
the  contrary,  a  requisite  acquisition  of 
control  or  property  in  connection  with 
an  ownership  change  to  which  section 
382(1)(5)  applies  is  considered  to  be 
made  for  the  principal  purpose  of  tax 
evasion  or  avoidance  unless  the 
corporation  carries  on  more  than  an 
insignificant  amount  of  an  active  trade 
or  business  during  and  subsequent  to 
the  title  11  or  similar  case. 

Several  commentators  objected  to  the 
presumption  provided  in  S  1.269-3(d)  of 
the  proposed  regulations.  These 
commentators  asserted  that  the 
presumption  should  either  be  eliminated 
or  replaced  with  a  non-exclusive  list  of 
factors  indicating  that  an  acquisition 
should  or  should  not  be  considered  to  be 
made  principally  for  tax  evasion  or 
avoidance.  Commentators  also  asserted 
that,  although  f  1.382-3(c)  of  the 
proposed  regulations  provides  that  the 
continuity  of  business  enterprise  test 
required  by  section  382(c)  of  the  Code  Is 
inapplicable  to  section  382(1X5) 
ownership  changes,  die  presumption  in 
S  1.288-3(d)  indirectly  applies  the  test  to 
such  ownership  changes. 

As  a  result  of  these  comments,  the 
Service  has  made  certain  changes  to 
clarify  that  the  determination  of  whether 
a  corporation  carries  on  more  than  an 
insignificant  amoont  of  an  active  trade 
or  business  is  made  without  regard  to 
continuity  of  business  enterprise  under 
§  1.368-l(d)  and  that  a  craporation  may 
satisfy  this  requirement  even  if  all  of  die 
corporation's  business  activities 
temporarily  cease  for  a  period  of  time  in 
order  to  address  business  exigencies. 

Several  commentators  argued  that 
section  289  of  the  Code  should  play  only 
a  residual  role,  applying  only  to 
transactions  to  whidi  the  rules  of 
sections  382  and  383  tedmicaUy  do  not 
apply,  but  which  violate  the  purposes  of 
those  sections.  These  commentators 
believe  that  the  acquisition  of  control  of 
a  bankrupt  uurpofutian  by  its  qualified 
creditors  in  a  section  382(1)(5)  ownership 
change  does  not  vif>late  the  purposes  of 
section  382  reganUess  of  the 
corporation's  level  of  business  activify 
because  the  creditors  have  borne  the 
econoffiic  losses  reflected  in  the  tax 
attributes. 


Relegating  section  269  (tf  die  Code  to  a 
residual  role  is  inconsistent  with  the 
intent  of  Congress,  expressed  in  the 
Conference  Report  to  the  Tax  Reform 
Act  of  1986.  that  the  amendment  of 
sections  382  and  383  not  alter  the 
continuing  application  of  section  269. 
See  H.R.  Conf.  Rep.  No.  841, 9gth  Cong.. 
2d  Sess.  n-194  (1966).  1986-3  (VoL  4) 
C3. 194.  The  rules  of  section  269  and 
other  provisions  of  the  Code  that 
prohibit  or  limit  deductions,  credits,  or 
other  allowances  are  not  mutually 
exclusive.  See  S  1.269-2(b).  The 
application  of  section  269  to  loss 
corporations  that  do  not  carry  on  more 
than  an  insignificant  amount  of  a  trade 
or  business  is  consistent  with 
interpretations  of  existing  law  that 
prevent  taxpayers  fi'om  trafficking  in  tax 
attributes  of  corporations  carrying  on 
minimal  business  activities.  See 
American  Pipe  and  Steel  Corporation  v. 
Commissioner,  243  F.2d  125  (9th  Cir. 
1957)  and  U.S.  Shelter  Corporation  v. 
United  States,  13  O.  Ct.  606  (1987). 
Creditors  are  allowed  deductions  under 
other  provisions  of  the  Code  for  losses 
they  incur  as  a  result  of  bad  debts. 

Some  conmientators  suggested  that 
the  presumption  in  9  1.289-3(d)  ignores 
the  requirement  in  section  2£d  of  the 
Code  that  the  acquiring  persons  or  the 
corporation  secure  the  benefit  of  a 
deduction,  credit  or  other  allowance 
which  they  would  not  otherwise  enfoy. 
These  conmientators  argue  diat  section 
269  does  not  apply  to  the  aoqnisitian  of 
stock  of  a  corporation  imless  there  is  a 
transfer  of  assets  or  other  income- 
producing  activify  in  order  to  use  an 
otherwise  unusable  deductk»,  credit  or 
other  allowance.  Section  269  has  not 
been  oonstmed  so  narrowfy.  See 
Inductotherm  Industries,  Inc.  v. 
Commissioner.  T.C  Memo  1984-281 
(taxpajrer  must  demonstrate  that  the 
choice  of  a  stock  acquisition  in 
preference  to  an  asset  acquisition  was 
primarily  motivated  by  genuine,  nontax 
related,  business  reasons),  afi'd  without 
published  opinion,  770  F.2d  1071  (3rd 
Cir.  1985);  Urban  Redeveli^ment 
Corporation  v.  Commissioner,  294  F.2d 
328  (4di  Cir.  1961)  (pnrdiaser's 
testimony  inherendy  tmbelievable 
because  purchaser  could  have  acquired 
assets  rather  than  stodi). 

One  commentator  requested  that, 
when  a  corporation  is  a  member  of  a 
coitsolidated  group,  the  determination  of 
whether  the  coloration  carries  on  more 
than  an  insignificant  amount  of  a  trade' 
or  business  be  made  by  takbig  into 
account  the  business  activities  of  other 
members  of  the  consolidated  group.  The 
Service  recognizes  that  taking  into         j 
account  business  activities  of  other 
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members  of  die  consolidated  group  may 
be  appropriate,  but  it  deferriog 
consideration  of  the  issue  until 
development  of  specific  rules  concerning 
reorganizations  of  consolidated  groups 
under  section  382(1)(5). 

Some  commentators  asserted  that  the 
presumption  in  S  1.260-3(d)  unfairly 
penalized  taxpayers  who  effected 
transactions  in  reliance  upon  prior  law. 
These  commentators  believe  that  the 
presumption  should  not  be  applied 
retroactively.  Because  the  presumption 
imposes  an  additional  evidentiary 
buiden  by  giving  further  wei^t  to  the 
presumption  of  correctness  already 
arising  from  a  determination  by  the 
Commissioner  imder  section  269.  the 
fmal  regulations  make  the  presumption 
elective  only  for  acquisitions  of  control 
or  property  effected  pursuant  to  a  plan 
of  reorganization  confirmed  by  a  court 
in  a  title  11  or  similar  case  (within  the 
meaning  of  section  368(a)(3)(A))  after 
August  14. 1990,  the  date  the  proposed 
regulations  were  published  in  the 
Fedoal  Register.  The  general  rules  of 
section  289  continue  to  apply,  however, 
to  acquisitions  of  control  or  property 
occurring  prior  to  such  date. 

Tune  of  Acquisitioa  tA  Control 

Section  1.289-5  of  the  proposed 
regulations  provides  that  creditors 
acquire  control  of  an  insolvent  or 
bankrupt  corporation  only  when  they 
acquire  beneficial  ownership  of  the 
requisite  amount  of  stock.  Under  the 
proposed  regulations,  the  creditors  are 
treated  as  acquiring  beneficial 
ownership  of  the  stock  no  eaiiier  than 
the  time  a  bankruptcy  court  confirms  a 
plan  of  reorganization. 

Some  commentators  argued  that 
S  1.269-5.  in  conjunction  widi  the 
presumption  in  S  1.269-3(d), 
inappropriately  disregards  the  creditor's 
intent  at  the  time  the  debt  was  incurred 
and  that  such  intent  should  be  a 
mitigating  factor  in  the  determination  of 
whether  the  acquisition  of  control  is 
made  for  the  principal  purpose  of  tax 
evasion  or  avoidance.  Concern  was  also 
expressed  that,  in  some  cases,  S  1.289-5 
may  create  an  inference  that  creditors 
acquire  ownership  of  stodk  of  the 
corporation  before  the  effective  date  of 
the  plan  of  reorganization  for  purposes 
of  other  Code  sections. 

The  final  regulations  clarify  that 
§  1.269-5  is  applicable  solely  for 
purposes  of  section  269  of  the  Code.  The 
Service  believes  that  the  intention  of 
creditors  when  they  lend  money  to  a 
corporation  (or  otherwise  become 
creditors)  is  not  relevant  to  the  principal 
purpose  for  a  bankruptcy 
reorganization.  The  claims  of  creditors 
initially  were  taken  in  a  form  distinct 


fitim  equity  interests  in  important  ways 
for  legal  and  tax  purposes  [e.g.,  interest 
paid  on  the  claims  was  deductible  by 
the  debtor).  Subsequently,  the  financial 
condition  of  the  debtor  deteriorated,  and 
the  creditors'  claims  became,  as  a 
practical  matter,  subject  to  greater  risks 
of  not  being  fully  repaid.  In  a  title  11  or 
similar  case,  the  creditors  may  vote  to 
receive  the  value  of  their  claims  in  cash 
or  property  (other  than  stock  of  the 
debtor)  or  in  stock  of  the  debtor.  This 
decision  is  independent  of  the  eariier 
transaction  in  which  the  creditors  chose 
to  be  (or  otherwise  became)  creditors  of 
the  corporation. 

Relation^p  of  Sectioa  288  to  11 VSXL 
1129(d) 

Section  1.2e9-3(e)  of  the  proposed 
regulations  provides  that  the  fact  that  a 
governmental  unit  did  not  seek  a 
determination  under  11  U.S.C.  1129(d)  is 
not  taken  into  account  in  determining 
under  section  269  of  the  Code  whether 
an  acquisition  was  made  for  the 
principal  purpose  of  evasion  or 
avoidance  of  Federal  income  tax  and 
any  determination  by  a  court  under  11 
U.S.C.  1129(d)  that  the  principal  purpose 
of  the  plan  is  not  avoidance  of  taxes  is 
not  controlling. 

Although  commentators  criticized 
§  1.289-3(e)  as  incorrect  and 
inappropriate  for  an  income  tax 
regidation,  the  final  regulations  adopt 
the  rule  of  S  1.2e8-3(d)  without 
substantive  change.  As  stated  in  the 
Restatement  of  Judgments  2d  siection 
28(4)  (1982),  issue  preclusion  does  not 
apply  where  the  burden  of  proof  is 
changed  in  the  subsequent  proceeding. 
Moreover,  it  is  appropriate  as  a  matter 
of  policy  that  determinations  under  11 
U.S.C.  1129(d)  not  preclude  subsequent 
litigation  of  the  issue  in  a  tax  proceeding 
because  preclusion  would  deter  the 
government  from  seeking 
determinations  under  11  U.S.C.  1129(d). 
Finally,  the  interaction  of  a  provision  of 
the  Code  and  another  Federal  statute  is 
an  appropriate  issue  for  income  tax 
regulations  to  address. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  secticm  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  8)  do  not  apply  to 
these  regulations,  and.  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  the  notice  of  proposed 
rulemaking  for  the  regulations  was 


submitted  to  the  Chief  Counsel  of 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Victor  L  Penico.  Office  of 
the  Assistant  Chief  Counsel  (Corporate). 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
fit)m  other  offices  of  die  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  in  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  1.261-1  Through  1.2aOH-lT 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  lJ81(a)-l  Through  1.383-3 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR.  chapter  I.  part  1 
is  amended  as  follows: 

PART  l-INCOME  TAX;  TAXABIX 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  If  53 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the 
following  citations: 

Authority:  Sec  7805. 6aA  Stat.  917  (28 
U.S.C.  7805)  •  •  *  Section  1.289-3(d)  also 
iasued  under  26  U.S.C  382(m).  *  *  *  Section 
1.382-3  also  issued  nnder  26  U5.C.  382(m). 

•     •     • 

Par.  2.  Section  1.289-1  is  amended  by 
removing  "1.260-8"  fium  the 
introductory  text  and  adding  "1.289-7" 
in  lieu  thereof. 

Par.  S.  Section  1.289-3  is  amended  as 
follows: 

1.  The  last  sentence  of  paragraph  (a) 
concluding  text  is  removed. 

2.  New  paragraphs  (d)  and  (e)  are 
added  to  read  as  follows: 


81.M»-S   InsteneaalnwMeiiaaellon 
289(a)  dtealows  a  dsduction,  cr*«t,  or 
othT  aBowanca. 


(d)  Ownership  chai^ea  to  which 
section  382(l)(S)  applies;  transoctiont 
indicative  of  purpose  to  evade  or  avoid 
tax — (1)  In  general.  Absent  strong 
evidence  to  the  contrary,  a  requisite 
acquisition  of  control  or  property  in 
connection  «vith  an  ownership  change  to 
which  section  382(1)(5)  applies  is 
considered  to  be  made  for  the  principal 
purpose  of  evasion  or  avoidance  of 
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Federal  income  tax  unless  the 
corporation  carries  on  more  than  an 
insignificant  amount  of  an  active  trade 
or  business  during  and  subsequent  to 
the  title  11  or  similar  case  (as  defined  in 
section  382(1)(5)(G)).  The  determination 
of  whether  the  corporation  carries  on 
more  than  an  insignificant  amount  of  an 
active  trade  or  business  is  made  without 
regard  to  the  continuity  of  business 
enterprise  set  forth  in  §  1.368-l(d).  The 
determination  is  based  on  all  the  facts 
and  circumstances,  including,  for 
example,  the  amount  of  business  assets 
that  continue  to  be  used,  or  the  number 
of  employees  in  the  work  force  who 
continue  employment,  in  an  active  trade 
or  business  (although  not  necessarily  the 
historic  trade  or  business).  Where  the 
corporation  continues  to  utilize  a 
significant  amount  of  its  business  assets 
or  work  force,  the  requirement  of 
carrying  on  more  than  an  insignificant 
amount  of  an  active  trade  or  business 
may  be  met  even  though  all  trade  or 
business  activities  temporarily  cease  for 
a  period  of  time  in  order  to  address 
business  exigencies, 

(2)  Effective  date.  The  presumption 
under  paragraph  (d)  of  this  section 
applies  to  acquisitions  of  control  or 
property  effected  pursuant  to  a  plan  of 
reorganization  confirmed  by  a  court  in  a 
title  11  or  similar  case  (within  the 
meaning  of  section  368(a)(3)(A)]  after 
August  14, 1990. 

(e)  Relationship  of  section  269  to  11 
U.S.C.  1129(d). 

In  determining  for  purposes  of  section 
269  of  the  Internal  Revenue  Code 
whether  an  acquisition  pursuant  to  a 
plan  of  reorganization  in  a  case  under 
title  11  of  the  United  States  Code  was 
made  for  the  principal  purpose  of 
evasion  or  avoidance  of  Federal  income 
tax,  the  fact  that  a  governmental  unit 
did  not  seek  a  determination  under  11 
U.S.C.  1129(d]  is  not  taken  into  account 
and  any  determination  by  a  court  under 
11  U.S.C.  1129(d)  that  the  principal 
purpose  of  the  plan  is  not  avoidance  of 
taxes  is  not  controlling. 

Par.  4.  Section  1.269-5  is  revised  to 
read  as  follows:  I 

9 1.269-5    TIfM  of  acqulsltton  of  control. 

(a)  In  general.  For  purposes  of  section 
269,  an  acquisition  of  control  occurs 
when  one  or  more  persons  acquire 
beneficial  ownership  of  stock  possessing 
at  least  50  percent  of  the  total  combined 
voting  power  of  all  classes  of  stock 
entitled  to  vote  or  at  least  50  percent  of 
the  total  value  of  share  of  all  classes  of 
stock  of  the  corporation. 

(b)  Application  of  general  rule  to 
certain  creditor  acquisitions.  (1)  For 
purposes  of  section  269,  creditors  of  an 
insolvent  or  bankrupt  corporation  (by 


themselves  or  in  conjunction  wjth  other 
persons)  acquire  control  of  the 
corporation  when  they  acquire 
beneficial  ownership  of  the  requisite 
amount  of  stock.  Although  insolvency  or 
bankruptcy  may  cause  the  interests  of 
creditors  to  predominate  as  a  practical 
matter,  creditor  interests  do  not 
constitute  beneficial  ownership  of  the 
corporation's  stock.  Solely  for  purposes 
of  section  269,  creditors  of  a  bankrupt 
corporation  are  treated  as  acquiring 
beneficial  ownership  of  stock  of  the 
corporation  no  earlier  than  the  time  a 
bankruptcy  court  confirms  a  plan  of 
reorganization. 

(2)  The  provisions  of  this  section  are 
illustrated  by  the  following  example. 

Example.  Corporation  L  files  a  petition 
under  chapter  11  of  the  Bankruptcy  Code  on 
January  5, 1987.  A  creditors'  committee  is 
formed.  On  February  22, 1987,  and  upon  the 
request  of  the  creditors,  the  bankruptcy  court 
removes  the  debtor-in-possession  from 
business  management  and  operations  and 
appoints  a  trustee.  The  trustee  consults 
regularly  with  the  creditors'  committee  in 
formulating  both  short-term  and  long-term 
management  decisions.  After  three  years,  the 
creditors  approve  a  plan  of  reorganization  in 
which  the  outstanding  stock  of  Corporation  L 
is  canceled  and  its  creditors  receive  shares  of 
stock  constituting  all  of  the  outstanding 
shares.  The  bankruptcy  court  confirms  the 
plan  of  reorganization  on  March  23, 1990,  and 
the  plan  is  put  into  effect  on  May  25, 1990.  For 
purposes  of  section  269,  the  creditors 
acquired  control  of  Corporation  L  no  earliep 
than  March  23, 1990.  Similarly,  the 
detennination  of  whether  the  creditors 
acquired  control  of  Corporation  L 
with  the  principal  purpose  of  evasion  or 
avoidance  of  Federal  income  tax  is  made  by 
reference  to  the  creditors'  purposes  as  of  no 
earlier  than  March  23, 1990. 

Par.  5.  The  section  heading  for 
9  1.269-6  is  revised  to  read  as  follows: 

91.269-6  Retattonshlp  of  section  269  to 
taction  382  l>efore  tiM  Tax  Reform  Act  of 
1986. 

Par.  6.  New  9  1-269-7  is  added  to  read 
as  follows: 

9  1.269-7    Relationstilp  of  section  269  to 
sections  382  and  383  after  tfie  Tax  Reform 
Act  of  1986. 

Section  269  and  99  1-269-1  through 
1.269-5  may  be  applied  to  disallow  a 
deduction,  credit,  or  other  allowance 
notwithstanding  that  the  utilization  or 
amount  of  a  deduction,  credit,  or  other 
allowance  is  limited  or  reduced  under 
section  382  or  383  and  the  regulations 
thereunder.  However,  the  fact  that  the 
amount  of  taxable  income  or  tax  that 
may  be  offset  by  a  deduction,  credit,  or 
other  allowance  is  limited  under  section 
382(a)  or  383  and  the  regulations 
thereunder  is  relevant  to  the 
determination  of  whether  the  principal 


purpose  of  an  acquisition  is  the  evasion 
or  avoidance  of  Federal  income  tax. 

Par.  7.  New  9  1-382-3  is  added  to  read 
as  follows: 

91.382-3  Special  rules  under  section  382 
for  corporations  under  ttie  )urisdlction  of  a 
court  In  a  title  1 1  or  similar  case. 

« 

(a)  Introduction.  Either  section 
382(1){5)  or  section  382(1)(6)  may  apply  to 
an  ownership  change  which  occurs  in  a 
title  11  or  similar  case  (as  defined  in 
section  368(a)(3)(A))  if  the  transaction 
resulting  in  the  ownership  change  is 
ordered  by  the  court  or  is  pursuant  to  a 
plan  approved  by  the  court.  Terms  and 
nomenclature  used  in  this  section,  and 
not  otherwise  defined  herein,  have  the 
same  respective  meanings  as  in  section 
382  and  the  regulations  thereunder. 

(b)  Application-of  section  382(1)(5). 
Section  382(a)  does  not  apply  to  any 
ownership  change  if — 

(1)  The  old  loss  corporation  is 
(inunediately  before  the  ownership 
change)  under  the  jurisdiction  of  the 
court  in  a  title  11  or  similar  case;  and 

(2)  The  pre-change  shareholders  and 
qualified  creditors  of  the-old  loss 
corporation  (determined  immediately 
before  the  ownership  change)  own  (after 
the  ownership  change  and  as  a  result  of 
being  pre-change  shareholders  or 
qualified  creditors  immediately  before 
the  ownership  change)  stock  of  the  new 
loss  corporation  (or  stock  of  a 
controlling  corporation  if  also  in 
bankruptcy)  that  meets  the  requirements 
of  section  1504(a)(2)  (determined  by 
substituting  "50  percent"  for  "80 
percent"  each  place  it  appears). 

(c)  (Reserved] 

(d)  [Reserved] 

(e)  (Reserved] 

(f)  [Reserved] 

(g)  [Reserved] 
(h)  [Reserved] 
(i)  [Reserved] 
(j)  [Reserved] 
(k)  [Reserved] 

(1)  [Reserved] 

(m)  Continuity  of  business 

requirement — (1)  Under  section 
382(0(5).  If  secUon  382(1)(5)  applies  to  an 
ownership  change  of  a  loss  corporation, 
section  382(c)  and  the  regulations 
thereunder  db  not  apply  with  respect  to 
the  ownership  change. 

(2)  [Reserved] 
(n)  [Reserved] 
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Dated:  December  17.^  1991. 
Fred  T.  Goldbeis.  Ir., 
Commissioner  of  Internal  Revenue. 

Approved: 
Kenneth  W.  Gideon, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  91-31304  Filed  12-31-91;  1:39  pm] 
nujNO  COM  4no-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

CoastGuard 

33  CFR  Part  165 

ICGD1  »1-171] 

Safety  Zone;  Beaton  Main  Ship 
Channel,  Boston  Inner  Harbor,  Boston, 
MA 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

SUMMARV:  The  Coast  Guard  is 
establishing  an  emergency  safety  zone 
in  the  waters  of  Boston  Harbor  between 
the  Subaru  Terminal  in  South  Boston 
and  Bird  Island  Flats  (the  southwest 
comer  of  Logan  Airport)  in  East  Boston. 
Vessel  movements  within  this  safety 
zone  are  permitted  imder  the  criteria  set 
forth  in  this  regulation.  This  action  is 
necessary  to  protect  the  maritime 
community  from  the  possible  dangers 
and  hazards  to  navigation  associated 
withthe  extensive  blasting  and  dredging 
operations  to  be  conducted  in 
conjunction  with  the  construction  of  the 
Third  Harbor  Tunnel.  The  period  of 
blasting  will  be  from  December  20, 1991 
to  April  1. 1992. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  at  6  a.m.  local  time, 
December  20. 1991  and  terminates  at 
12:01  a.m..  April  1, 1992. 
ADDRESSES:  The  dodcet  for  this 
rulemaking  is  available  for  inspection  or 
copying  at  room  232,  U.S.  Coast  Guard 
Marine  Safety  Office,  455  Commercial 
Street,  Boston,  MA  02109-1045,  between 
7:30  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  hohdays. 
FOR  FURTHER  INFORMATION  CONTACR 
Lieutenant  (Junior  Grade)  Christian  C. 
Fahy,  USCG  Marine  Safety  Office 
Boston,  at  (617)  223-3000. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Infonnatioa 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
(Junior  Grade)  Christian  C.  Fahy,  project 
officer  for  the  Captain  of  the  Port 
Boston,  and  Lieutenant  Commander 
John  Astley,  project  attorney,  First  Coast 
Guard  Legal  Office. 


Regulatory  Ifistory 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  The  Coast  Guard  was 
informed  less  than  a  month  ago  of  the 
exact  methods  which  the  contractors 
would  be  using  to  execute  the  contract 
specifications.  Publishing  a  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
injury  to  the  persons  and  vessels 
involved. 

Background  and  Purpose 

The  U.S.  Coast  Guard  is  establishing 
this  emergency  safety  zone  to  enhance 
vessel  safety  during  the  extensive 
construction  project  for  the  Third 
Harbor  Tuimel  being  undertaken  by  the 
contractors  Morrison/Knudsen- 
Interbeton-White.  The  tunnel  is  part  of  a 
larger  multi-year  effort  aimed  at 
reducing  automobile  congestion  within 
the  city  of  Boston.  The  initial  stage  of 
construction  involves  blasting  and 
dredging.  The  blasting  and  dredging 
portion  of  the  timnel  construction  is  the 
first  of  a  multi-phase  process.  The 
contractors  anticipate  finishing 
construction  of  the  tuimel  in  mid-1994. 
The  Coast  Guard  views  the  blasting 
portion  of  the  construction  as  a  concern 
for  mariners,  while  contractors  blast 
bedrock  located  beneath  the  subsurface 
of  the  channel  on  a  line  between  the 
southwest  comer  of  Logan  Airport  in 
East  Boston  and  the  Subaru  Pier  in 
South  Boston.  The  purpose  of  the 
blasting  is  to  form  a  trench  across  the 
subsurface  of  the  main  ship  channel  into 
which  prefabricated  sections  of  the 
tunnel  can  be  placed.  A  blast  will  cause 
a  2-3  foot  wave  on  the  surface  of  the 
water  in  the  immediate  vicinity.  No  rock 
will  be  sprayed  into  the  air  due  to  the 
blast.  Because  the  vibration  shock  of 
underwater  blasting  can  potentially 
damage  the  hulls  of  vessels  located  too 
close  to  the  operation,  this  zone  will 
ensure  that  vessels  transiting  in  the 
vicinity  of  the  blasting  area  will 
maintain  a  safe  distance  to  eliminate 
this  risk.  The  safety  zone  also  ensures 
that  communication  is  established 
between  the  contractors  and  vessels 
transiting  the  waters  within  the  safety 
zone.  With  proper  communication 
between  all  parties,  the  contractor  is 
assiu-ed  of  having  ample  time  to  comply 
with  a  request  to  move  bis  operation 
temporarily  to  allow  a  vessel  to  navigate 
through  the  zone  safely. 


Desdiptton  of  the  Blastiog 

On  the  average,  contractors  plan  to 
conduct  three  blasts  per  day  between 
simrise  and  sunset,  with  each  blast 
taking  approximately  four  hours  to  set 
up.  No  blasting  will  take  place  when 
there  is  restricted  visibility  (the 
contractor  must  be  able  to  see  the       9 
shoreline  of  both  South  Boston  and  East 
Boston).  Before  each  Mast  persoimel 
onboard  the  baige  CCA-100  (100  feet  x 
52  feet  x  12  feet)  will  drill  ten  holes  (the 
width  of  the  tunnel)  and  load  the  holes 
writh  the  explosives.  After  retreating  to  a 
safe  distance,  the  contractors  will 
remotely  detonate  the  explosives  in  the 
holes  and  then  more  ten  feet  down 
(across  channel)  to  the  next  set  of  holes 
to  be  drilled.  Operations  will  begin  first 
on  the  East  Boston  side  of  the  zone  and 
move  toward  the  South  Boston  side. 

Desctiption  of  the  Dredging 

The  dredging  operation  will  be  taking 
place  24  hours  per  day,  7  days  per  week. 
In  preparation  for  blasting  operations,    . 
contractors  will  dredge  the  soft  bottom 
of  the  subsurface  of  areas  to  be  blasted 
until  they  reach  bedrock.  Performing  the 
dredging  will  be  the  SUPERSCOOP  (a 
clamshell  dredge— 225  feet  x  75  feet), 
working  with  five  separate  scows  into 
which  dredged  spoils  will  be  placed.  In 
general,  the  SUPERSCOOP  wrill  be 
positioned  ahead  of  the  CGA-100,  also 
working  fit)m  East  to  South  Boston. 
During  blasting  operations,  these  vessels 
too  will  retreat  to  a  safe  distance  from 
the  blast.  If  there  is  a  "hi^  spot"  of 
dredged  material  on  the  sea  bed 
resulting  from  the  blast  the 
SUPERSCOOP  will  swing  around  and 
remove  that  material  immediately  after 
the  blast  After  most  blasting  is 
complete,  the  SUPERSCOOP  will 
conduct  a  second  pass  across  the 
channel  to  dredge  the  blasted  material 

Obstruction  of  the  dwrnnel 

The  CGA-100  will  be  postioned  in  line 
with  the  shipping  charmel.  When  in  the 
channel,  it  will  cause  an  obstruction  of 
60-65  feet  (the  width  of  the  barge  (52    - 
feet)  +  10-15  feet  overhang  from  drills 
on  the  edge  of  the  barge).  The  CGA-100 
wiTl  be  held  in  place  by  six  anchors, 
which  will  extend  outward  500  feet  in  all 
directions.  Each  anchor  will  be  marked 
with  a  white  buoy,  which  will  be  lighted 
at  night  with  blinking  white  lights  (60 
flashes  per  minute).  The  navigational 
hazard  associated  with  the  anchoring 
system  can  be  minimized,  however,  as 
the  anchor  wires  can  be  "dropped"  and 
made  to  lie  on  the  bottom  within  10 
minutes  after  contractor's  receipt  of  a 
notification  of  an  impending  vessel 
movement.  Accordiiigly  it  is  essential 
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that  mariners  passing  between  the  barge 
and  the  anchor  buoys  communicate  with 
the  contractors  to  ensure  that  the  anchor 
wires  are  "dropped"  in  order  to 
eliminate  this  navigational  hazard.  The 
dredge  SUPERSCOOP  will  also  be 
positioned  parallel  to  the  channel.  When 
in  the  channel,  it  will  cause  an 
obstruction  of  about  130  feet  (the  width 
of  the  SUPERSCOOP  (75  feet)  +  (48 
feet) — the  width  of  the  largest  scows 
receiving  dredged  material  (connected 
to  the  dredge  by  wire  cables)).  Tlie 
SUPERSCOOP  will  be  held  in  place  by 
four  anchors  extending  outward  500  feet 
in  all  directions,  with  the  same  "drop" 
capability  as  the  blasting  barge.  Each 
anchor  will  be  marked  similarly  with 
white  buoys  and  blinking  white  lights 
(60  flashes  per  minute).  Again, 
communications  are  essential  for 
mariners  passing  between  the  dredge 
and  its  anchor  buoys  to  ensure  that  the 
anchor  wire  can  be  "dropped"  by  the 
contractor  if  necessary.  Through  the 
dredge  and  the  barge  are  being  operated 
by  the  same  contractor,  all 
communications  should  be  initiated  with 
the  SUPERSCOOP  since  that  vessel  has 
control  over  the  entire  project. 

Notification  of  Blasting 

Two  hours,  one  hour,  forty-fivt 
minutes,  thirty  minutes,  and  fifteen 
minutes  prior  to  blasting,  the  contractors 
will  broadcast  on  Channels  9, 13,  and  16 
VHF-FM  their  intention  to  conduct 
blasting  operations.  Approximately 
fifteen  minutes  before  a  blast  round  is  to 
be  fired,  the  signal  will  be  given  by  the 
blaster  for  four  clearly  audible 
prolonged  (4-6  seconds)  horn/whistle 
signals  to  indicate  that  the  blast  area  is 
being  secured.  Two  work  boats  will  be 
available  for  security  of  the  immediate 
blast  area.  One  boat  will  be  placed 
approximately  1500  feet  west  of  the 
blast  area.  The  second  boat  will  be 
placed  1500  feet  east  of  the  blast  area. 
These  boats  will  patrol  and  warn  any 
vessel  traffic  of  the  impending  blast. 
When  the  area  is  determined  to  be 
secure  by  the  contractor,  the  blaster  will 
signal  with  four  clearly  audible  short 
(approximately  one  second  duration) 
horn/whistle  signals  to  indicate  that  the 
blast  is  going  to  be  fired  in  one  minute. 
The  blast  round  will  then  be  fired  unless 
there  is  a  last  minute  breakdown  in  the 
security  of  the  blast  area.  If  a  vessel  not  . 
involved  with  the  blasting  operating  is 
within  the  safety  zone  at  this  point,  the 
contractor  will  not  blast.  Immediately 
following  the  blast  the  blaster  will 
inspect  the  area  and  determine  that  it  is 
clear  to  resume  operations.  At  this  point 
an  all  clear  signal  (4-6  second  horn/ 
whistle  signal)  will  be  given. 


UMI 


This  safety  zone  is  necessary  to 
protect  vessel  traffic  operating  in  Boston 
Harbor  from  the  hazards  associated 
with  the  proposed  blasting  operations 
and  hazards  to  navigation  due  to  the 
presence  of  contractor  vessels  iii 
proximity  to  the  Main  Ship  Channel, 
Boston  Inner  Harbor.  Notice  of  this 
safety  zone  will  be  published  in  the 
Local  Notice  of  Mariners  and  Safety 
Marine  Information  Broadcasts.  Entry 
into  this  safety  zone  during  blasting 
operations  will  be  prohibited,  unless 
authorized  by  the  Captain  of  the  Port 
Boston. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  on  Federal 
Regulation  and  not  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
CFR  11034;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  Regulatory  Evaluation  is 
unnecessary.  Costs  to  the  shipping 
industry  from  these  regulations,  if  any, 
will  be  minor  and  have  no  significant 
adverse  financial  effect  on  vessel 
operators.  Deep  draft  vessel  traffic, 
fishing  vessels,  a^d  commuter  or  tour 
boats  may  experience  slight  delays  (a 
few  minutes)  in  departures  or  arrivals 
while  waiting  for  the  blast  to  occur, 
however,  mariners  can  time  their  transit 
through  the  safety  zone  with  contractors 
to  minimize  delays  by  communicating 
with  the  contractors  using  bridge  to 
bridge  marine  radios. 

Small  Entities 

Since  this  action  will  cause  only 
slight,  intermittent  delays  in  transits  by 
deep  draft  vessel  traffic,  fishing  vessels, 
and  commuter  or  tour  boats  and 
scheduling  of  transits  and  blasting 
operations  can  be  adjusted  as  necessary 
in  most  cases  to  accommodate  all 
parties,  no  significant  adverse  economic 
impact  should  result  from  this 
rulemaking.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq]  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 


determined  that  this  rulemaking  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental    . 
documentation.  An  Environmental 
Impact  Statement  on  construction  of  the 
Third  Harbor  Tunnel  has  already  been 
issued  by  the  Federal  Highway 
Administration.  In  fact,  implementation 
of  this  rulemaking  should  help  to  reduce 
the  risk  of  collision  or  other  marine 
accidents.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures,  Vessels, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191: 49  CFR  1.46  and  33  CFR  1.05-1  (g). 
6.04-1.  6.04-6.  and  160.5. 

2.  A  new  temporary  §  165.T01-171  is 
added  to  read  as  follows: 

§165.101-171    Safety  Zone:  Boston  Main 
Sfiip  Cttannel,  Boston  Innar  Hartrar,  Boston, 
MA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Boston 
Inner  Harbor  within  an  area  described 
between  two  lines:  one  boundary  line  on 
the  east  extending  across  the  Boston 
Main  Ship  Channel  from  the 
easternmost  portion  of  the  Massport 
North  Jetty  dock.  So.  Boston,  to  the 
landslide  point  in  East  Boston  abeam 
Boston  Main  Ship  Channel  Lighted  Buoy 
12;  and  another  boundary  line  on  the 
west  extending  across  the  Boston  Main 
Ship  Channel  from  the  northwest  comer 
of  the  Boston  Fish  Pier,  So.  Boston  to 
Cashman's  drydock.  East  Boston  (see 
attached  chart). 

(b)  Effective  date.  This  regulation 
becomes  effective  at  6  a.m.,  local  time, 
December  20, 1991.  It  terminates  at  12:01 
a.m.,  local  time,  April  1, 1992. 

(c)  Regulations.  (1)  Except  with 
permission  of  the  Captain  of  the  Port,  all 
vessels  must: 

(i)  Remain  outside  the  safety  zone 
(i.e.,  not  operate  or  anchor  within  the 
area  between  the  two  boundary  lines  for 
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the  safety  zone)  once  the  dredge 
SUPERSCOOP  has  given  the  final 
warning  that  a  blast  will  occur  (four 
clearly  audible  short  one  second 
duration,  horn/whistle  signals  one 
minute  prior  to  the  blast)  and  remain 
outside  of  the  zone  until  the  dredge 
SUPERSCOOP  has  given  the  all-clear 
signal  (a  horn/whistle  signal  sounded 
for  a  prolonged,  4-6  second  interval). 
Vessels  moored  at  the  Massport  North 
Jetty  dock  in  So.  Boston,  Cashman's 
drydock  in  E.  Boston,  or  the  north  face 
of  the  Boston  Fish  Pier  in  So.  Boston 
may  remain  inside  the  safety  zone 
provided  they  are  securely  moored. 

(ii)  Maintain  at  all  times  at  least  100 
yards  distance  from  the  blasting  barge 
CGA-100,  the  dredge  SUPERSCOOP, 
and  all  attending  scows  or  tugs  made 
fast  to  the  SUPERSCOOP  or  CGA-100. 

(iii)  Maintain  at  all  times  a  safe 
distance  from  anchors  and  anchor  buoys 
deployed  by  the  blasting  barge  CGA-100 
and  the  dredge  SUPERSCOOP. 

(iv)  Communicate  with  the 
SUPERSCOOP  (the  vessel  in  charge  of 
the  contractor's  bperation)  on  Channels 
9, 13,  or  16  VHF-^M  to  arrange  for  safe 
passage  when  the  CGA-100  or 
SUPERSCOOP  (or  their  anchors)  are  in 
the  Boston  Main  Ship  Channel;  and  if 
requesting  barge  CGA-100  and  dredge 
SUPERSCOOP  to  slack  anchor  lines, 
provide  at  least  10  minutes  notification 
of  vessel  transit  to  allow  the  barge  and 
dredge  to  slack  their  anchor  Unes. 

(v)  Provide  the  contractor  at  least  4 
hours  advance  notice  (i.e.,  Channels  9, 
13,  or  16  VHF-^^  or  cellular  phone 
(617-966-1670))  to  move/suspend  his 
operations  in  any  case  where  the 
transitting  vessel  operator  believes  the 
safe  passage  of  his  vessel  is  jeopardized 
by  the  presence/operation  of  the  CGA- 
100  and/or  SUPERSCOOP. 

(2)  Except  with  the  permission  of  the 
Captain  of  the  Port,  vessels  involved 
widi  the  Third  Harbor  Tunnel  blasting 
and  dredging  operations  must: 

(i)  CGA-100  and  SUPERSCOOP:  Mark 
anchors  with  white  buoys,  lighted  at 
night  with  a  white  light  (60  flashes  per 
minute);  and  slack  anchor  lines  to  the 
bottom  of  the  channel  within  10  minutes 
after  receipt  of  a  request  to  do  so  from 
any  vessel  operator  intending  to  transit 
the  safety  zone. 

(ii)  All  vessels:  Move/suspend 
operations  and  relocate  to  a  safe 
position  within  four  hours  after  receipt 
of  a  request  to  do  so  from  any  vessel 
operator  expressing  concern  about  the 


safety  of  any  impending  transit  through 
the  safety  zone. 

(iii)  SUPERSCOOP.  Communicate 
with  and  arrange  safe  passage  through 
the  safety  zone  for  all  vessels  not 
involved  in  Third  Harbor  Tunnel 
blasting/dredging  operations. 

(iv)  SUPERSCOOP:  Initiate 
appropriate  broadcast  notices  and 
warning  signals  to  local  mariners  prior 
to  and  after  conducting  blasting 
operations.  Two  hours,  one  hour,  forty- 
five  minutes,  thirty  minutes,  and  fifteen 
minutes  prior  to  blasting,  broadcast  on 
Channels  9, 13,  and  16  VHF-FM  the 
intention  to  conduct  blasting  operations. 
Approximately  fifteen  minutes  before  a 
blast  round  is  to  be  detonated,  give  a 
signal  of  four  clearly  audible  prolonged 
(4-6  seconds)  horn/whistle  signals  to 
indicate  that  the  blast  area  is  being 
secured.  Determine  the  blast  area  to  be 
secured.  Signal  with  four  clearly  audible 
short  (approximately  one  second]  horn/ 
whistle  signals  to  indicate  that  the  blast 
is  going  to  be  detonated  in  one  minute. 
Do  not  blast  if  a  vessel  not  involved 
with  the  blasting  operation  is  within  the 
safety  zone  with  the  exception  of 
vessels  moored  as  described  in 
paragraph  (c)(1).  Immediately  following 
the  blast,  inspect/ survey  the  blast  area 
to  determine  whether  it  is  clear  to 
resume  operations.  Remove  and  debris 
that  lessens  the  channel  depth.  Give  an 
all  clear  signal  (4-6  second  horn/whistle 
signal)  after  area  is  determined  to  be 
clear  to  resume  normal  operations. 

(v)  All  vessels:  Relocate  to  a  safe 
distance  prior  to  conducting  blasting 
operations. 

(3)  The  Captain  of  the  Port  may,  upon 
request,  authorize  a  deviation  from  any 
rule  in  this  section  if  he  determines  that 
the  proposed  operations  can  be  done 
safely. 

(4)  The  Captain  of  the  Port  may  direct 
the  movement  of  any  vessel  within  the 
safety  zone  as  appropriate  to  ensure  the 
safe  navigation  of  vessels  through  the 
safety  zone. 

Dated:  December  17, 1991. 

W.H.Bolaiid,)r.. 

Certain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  Boston,  Massachusetts. 

[FR  Doc.  92-158  Filed  1-3-92;  B:4S  am] 
MLUNO  COOK  4S1*-M-M 


DEPARTMENT  OF  AGRICULTURE 
FoTMt  Senrtc* 
36CFRPart242 

[4310-5S] 

DEPARTMENT-OP  THE  INTERIOR 
Fish  and  Wikflift  Swvic* 
50  CFR  Part  100 
RIN1013-AB43 

Extansion  of  Tamporary  Subslstanca 

Managamant  Ragulatlona  for  Fadaral 

Public  Landa  In  Alaaka 

AOENCV:  Forest  Service,  USDA.  Fish  and 

Wildlife  Service,  Interior. 

action:  Final  rule. 

summary:  This  final  action  extends  the 
expiration  date  of  December  31, 1991  for 
the  'Temporary  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska"  (55  FR  27114),  as 
amended  by  the  "1991-1992  Seasons  and 
Bag  Limits  for  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska" 
(56  FR  29310]  through  June  30. 1992. 
DATES:  Effective  Date:  This  rule  will  be 
effective  December  31. 1991.  The 
expiration  date  of  the  rule  published 
June  29, 1990  (55  FR  27114)  is  extended 
through  June  30, 1992. 
FOR  PURTNER  INFORMATION  CONTACT: 
Richard  S.  Pospahala,  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildlife  Service,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503;  telephone 
(907)  786-3447.  For  questions  specific  to 
National  Forest  lands,  contact  Norman 
Howse,  Assistant  Director,  Subsistence, 
USDA— Forest  Service,  Alaska  Region, 
P.O.  Box  21628,  Juneau,  Alaska  99802; 
telephone  (907)  586-8890. 
SUPPLSMCNTARV  INFORMATION: 

Backgiround 

Title  Vin  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126]  requires 
the  Secretary  of  the  Interior  and  the 
Secretary  of  Agriculture  to  implement  a 
joint  program  to  grant  a  preference  in 
favor  of  subsistence  uses  of  fish  and 
wildlife  resources  on  Federal  public 
lands  unless  the  State  of  Alaska  enacts 
and  implements  laws  of  general 
applicability  consistent  with  ANILCA's 
requirements  for  the  definition, 
preference  and  participation  as 
specified  in  sections  803, 804,  and  805. 
liie  State  implemented  such  a  program 
which  the  Department  of  the  Interior 
previously  found  to  be  consistent  with 
ANILCA.  In  December  1989,  however. 
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the  Alaska  Supreme  Court  ruled  in 
McDowell  V.  State  of  Alaska  that  the 
rural  preference  in  the  State  subsistence 
statute,  which  is  required  by  ANILCA, 
violated  the  Alaska  Constitution.  The 
Court  stayed  the  effect  of  the  decision 
until  July  1. 1990. 

As  a  result  of  that  decision,  the 
Department  of  the  Interior  and  the 
Department  of  Agriculture  were  required 
to  assume  responsibility  for  the 
implementation  of  title  VIII  of  ANILCA 
on  Federal  public  lands  on  July  1, 1990. 
On  June  29. 1990  the  'Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska"  were 
promulgated  (55  FR  27114).  Those 
regulations  are  codified  at  36  CFR  part 
242  and  50  CFR  part  100. 

Subpart  D  of  the  temporary 
regulations,  which  addresses 
subsistence  seasons  and  bag  limits, 
methods  and  means  restrictions,  and 
related  is.sues.  routinely  requires  ^nual 
review  and  modiHcation.  Consequently, 
proposals  for  changes  to  this  portion  of 
the  regulations  were  invited  frtHn  the 
public  The  Federal  Subsistenr*  Board, 
established  by  the  temporary 
regulations,  held  meetings  on  the 
proposals,  and  took  action  in  regard  to 
the  proposals  which  were  reflected  in  a 
proposed  rulemaking  to  amend  subpart 
D  published  on  April  16. 1991  (56  FR 
15402).  Following  an  additional  public 
hearing  and  analysis  of  comments 
received,  final  subpart  D  regulations 
were  published  for  the  1991-1992 
subsistence  seasons  on  June  20, 1991  (56 
FR  29310).  The  amended  subpart  D 
became  effective  on  July  1. 1991. 

The  preamble  to  the  comprehensive 
temporary  regulations  of  1990  stated 
that  the  regulations  would  become 
effective  on  July  1, 1990  and  remain  in 
effect  until  December  31, 1991  (55  FR 
27114).  The  preamble  explained  that: 
"The  development  of  permanent 
regulations,  which  is  expected  to  start  in 
1990,  will  involve  extensive  public 
interaction  and  comment  throughout  the 
regulations  development  process,  and 
will  be  completed  by  December  31. 
1991."  Id.  The  preamble  to  the  I 
amendment  to  subpart  D  of  the 
regulations,  published  in  June  of  1991, 
stated:  "the  seasons  and  bag  limits 
herein  reflect  a  complete  regulatory  year 
although  they  will  presently  expire  on 
December  1, 1991"  (56  FR  29310). 

In  order  to  ensure  that  the  public's' 
attention  and  comments  in  regard  to  the 
Federal  Subsistence  Management 
program  are  focused  on  all  issues 
related  to  the  program,  considerable 
time  has  been  spent  in  developing  a 
comprehensive  analysis  of  alternative 
approaches  to  Federal  managfhnent  of 
subsistence  on  Federal  public  lands.  A 
draft  environmental  impact  statement 
(DEIS)  on  "Subsistence  Management  for 


Federal  Public  Lands  in  Alaska"  was 
developed  and  released  for  public 
review  and  comment  in  early  October 
19S1.  This  DEIS  includes  a  draft  of  the 
proposed  rewrite  of  Federal  subsistence 
management  regulaticms  for  public 
lands.  Public  meetings  to  receive 
comments  on  the  DOS  took  place  in 
October  and  November  1991.  Comments 
regarding  the  DEIS,  and  consequently, 
the  form  and  content  of  the  Federal 
Subsistence  Management  Program  will 
then  be  analyzed.  The  result  will  be  a 
Hnal  environmental  impact  statement 
and  development  of  final  regulations  to 
replace  the  current  temporary 
regulations. 

To  allow  for  adequate  public  review 
and  comment  on  the  form  that  the 
Federal  program  should  take,  the 
development  of  the  final  subsistence 
management  regulations  has  been 
delayed.  Consequently,  it  is  proposed  to 
extend  the  applicability  of  subparts  A, 
B,  and  C  of  the  temporary  regulations  as 
promulgated  in  1990,  and  subpart  D  as 
amended  in  1991,  through  June  30, 1992. 

Summary  of  Comments 

A  Proposed  Rule  was  published  in  the 
Federal  Register  on  December  5, 1991, 
(56  FR  63702).  with  a  comment  period 
that  ended  December  20. 1991.  A  public 
hearing  was  held  on  December  18, 1991, 
in  Anchorage,  Alaska.  No  comments 
were  received  at  the  public  hearing- 
Two  comments  were  received  prior  to 
the  close  of  the  pubKc  comment  period. 
One  comment  was  in  favor  and  one 
objected  to  the  proposed  action. 

Analysis  of  Comments 

One  person  commented  expresnng 
objection  to  the  extension  of  the 
temporary  subsistence  regulations 
because  the  Federal  Government 
adopted  regulations  based  on  those 
regulations  adopted  by  the  State  of 
Alaska.  The  commenter  believes  those 
regulations  to  be  flawed.  The 
commenter  urges  adoption  of  regulations 
that  acknowledge  the  long  standing 
practices  of  members  of  the  Sitka 
community  relative  to  subsistence 
resource  use. 

The  purpose  of  extending  the  effective 
date  of  the  temporary  subsistence 
regulations  (subparts  A,  B,  C,  and  D) 
from  December  31, 1991  to  June  30, 1992, 
is  to  do  exactly  that  which  the 
commenter  urges.  That  is  to  allow  for 
adequate  public  review  and  comment  on 
adoption  of  regulations  for  a  Federal 
Subsistence  Management  Program.  It  is 
the  intent  to  have  the  temporary 
subsistence  regulations  effective 
concurrently  with  the  public  review  and 
comment  period  on  proposed  rules,  so 
that  there  would  be  no  interruption  of 
subsistence  uses  pending  completion  of 


the  regulatory  process  for  ndiparts  A,  B, 
C.  and  D.  By  aot  exteadrng  the  ^active 
date  of  the  temporary  sobsisteoce 
regulations  would  Iflcely  halt  ttie  Federal 
Subsistence  Management  Program  in 
Alaska  and  i&alkm  rural  re^dents  of 
Alaska  the  subsistence  taking  of  fish 
and  wildlife  resources.  The  end  result 
would  be  a  potential  hardship  on 
subsistence  users;  thus,  possibly 
requiring  ahemative  means  by 
subsistence  users  for  obtaining  fish  and 
wildlife  reaoorces. 

The  regulatory  process  for  the  Federal 
Subsistence  Managemofit  Program  has 
been  continuing  with  the  proposed  rule 
for  Subpart  D  published  in  the  Federal 
Register  on  December  a,  1981.  with  a  45- 
day  public  comment  period  that  will  end 
January  23. 1992.  It  is  anticipated  that 
the  proposed  rule  for  subpmls  A.  B.  aiid 
C  will  be  published  in  the  Federd 
Register  in  early  January  1982  and  will 
provide  for  a  30  or  45-day  public 
comment  period.  As  such,  the 
commenter  will  be  provided  with  an 
opportunity  to  coramoit  on  the  proposed 
rulies  iat  subparts  A,  B.  C.  and  D.  The 
issues  raised  by  the  conunente*  relate 
specifically  to  information  contained  in 
the  proposed  rule  for  subparts  A.  B,  and 
C  anticipated  for  publicatian  in  early 
January  1992. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  EnvironmeaUd  Policy  Act 
Compliance 

A  DEIS,  "Subsistence  Management  for 
Federal  Public  Lands  in  Alaska,"  was 
released  on  October  7, 1991.  A  fmal  EIS 
and  Record  of  Decision  will  be  issued 
prior  to  implementation  of  the  final 
'Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
subparts  A,  B  and  C." 

ANILCA  Sectioa  810  Compliance 

The  intent  of  all  Federal  Subsistence 
Regulations  is  to  best  accommodate 
customary  and  traditional  subsistence 
uses  subject  to  the  limitation  of 
protecting  healthy,  or  natural  and 
healthy  Tish  and  wildlife  populations. 
The  810  analysis  will  be  completed  as 
part  of  the  final  EIS  process. 

Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (C^fBJ 
approval  under  44  U.S.C.  3301  et  seq. 
They  apply  to  subsistence  users  of 
Federal  public  lands  in  Alaska.  The 
information  collection  requirements 
described  above  are  approved  by  the 
0MB  under  44  U.S.C.  3501  and  have 
been  assigned  clearance  number  1018- 
00075. 
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Public  reporting  burden  for  this  form 
is  estimated  to  average  .1382  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer,  U.S. 
Fish  and  WUdlife  Service,  1849  C  Street 
NW..  MS  224  ARLSQ,  Washington.  DC 
20240;  and  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (1016-0075),  Washington,  DC 
20903.  Additionally,  information 
collection  requirements  may  be  imposed 
if  the  councils  and  committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
established  under  subpart  B.  Such 
requirements  will  be  submitted  to  0MB 
for  approval  prior  to  their 
implementation. 

Economic  Effects 

Executive  Order  12291,  "Federal 
Regulation,"  of  February  19, 1961, 
requires  the  preparation  of  regulatory 
impact  analysis  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C  601  et 
seq.)  requires  preparation  of  flexibility 
analyses  for  rules  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

The  Departments  of  the  Interior  and 
Agriculture  have  determined  that  this 
rulemaking  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291. 
and  certify  that  it  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from  this 
Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities.  Tlie  number 
of  small  entities  affected  is  unknown, 
but  the  fact  that  the  positive  effects  will 
be  seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  pre-existing  uses 
of  public  lands  indicates  that  they  will 
not  be  significant. 

These  regulations  do  not  meet  the 
threshold  criteria  of  "Federalism 
Effects"  as  set  forth  in  Executive  Order 


12612.  Title  Vm  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  Federal  public  lands.  The 
scope  of  this  program  is  limited  by 
definition  to  certain  Federal  lands. 
Likewise,  these  regulations  have  no 
significant  takings  implication  relating 
to  any  property  rights  as  outlined  by 
Executive  Order  12630. 

Effective  Date  of  Rule 

In  accordance  with  5  U.S.C.  553(d)(1), 
the  Departments  of  the  Interior  and 
Agriculture  have  determined  that  this 
rule  should  be  made  effective  on 
December  31. 1991.  The  Final  Rule  is 
considered  to  be  a  substantive  rule,  the 
provisions  of  which  will  relieve 
restrictions  to  subsistence  users  by 
allowing  the  taking  of  fish  and  wildlife 
resotut»s.  Any  delay  in  the  effective 
date  beyond  December  31, 1991,  would 
likely  halt  the  Federal  Subsistence 
Management  Program  in  Alaska  and 
disallow  rural  residents  of  Alaska  the 
subsistence  taking  of  fish  and  wildlife 
resources. 

Drafting  Infonnation 

This  regulation  was  drafted  by  Sharon 
E.  Fleek.  under  the  guidance  of  Richard 
S.  Pospahala,  both  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  " 

List  of  Subjects  ^ 

36  CFB  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
Forests,  Public  lands,  Reporting  and 
recordkeeping.  Wildlife. 

50  CFn  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  Public  lands. 
Reporting  and  recordkeeping 
requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I,  subchapter  H  of 
tide  50  and  chapter  n  of  tide  36  of  Code 
of  Federal  Regulations  are  amended  in 
an  identical  fashion  in  36  CFR  part  242 
and  50  CFR  part  100  as  follows: 

1.  The  authority  citation  for  50  CFR 
part  100  and  36  CFR  part  242  continues 
to  read  as  follows: 

Authority:  16  U.S.C  472. 551.  e6Bdd  et  teq., 
3101  et  seq.;  18  U.S.C  Chapter  227;  43  U.S.C 
1733. 

2.  The  expiration  date  for  50  CFR  part 
100  and  36  CFR  part  242  is  delayed  until 
June  30. 1992. 


i lS(c)   [Ammdad] 

3.  Section .15(c)  is  amended  by 

removing  the  first  sentence. 
Richud  N.  Smith. 

Acting  Director,  US  Fiah  and  Wildlife 
Service. 

Micfaari  A.  Barton. 

Regional  Forester,  USDA— Forest  Service. 
[FR  Doc  91-31338  Filed  12-31-91;  12:20  pm] 
i«JJNO  CODE  *4tO-1l-li 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(DE  S-2-S329;  FRL-4088-4] 

Approval  and  Promulgation  Of  Air 
Quattty  Implamantatlon  Plansj 
Ravision  to  tha  Diawara  Motor 
Vahidal/M  Program 

aoency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

•UMMARV:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Delaware. 
This  revision  amends  Regulation  XXVI 
(26),  Motor  Vehicle  Emissions  Inspection 
Program,  of  the  Delaware  Regulations 
Governing  the  Control  of  Air  Pollution. 
The  regulation  revisions  became 
effective  in  the  State  on  April  1, 1990. 
These  amendments  expand  the  motor 
vehicle  inspection  and  maintenance 
(I/M)  program  area  from  New  Casde 
County  to  the  entire  State  of  Delaware, 
add  carbon  monoxide  (CO)  emissions 
standards  to  the  statewide  program, 
modify  the  inspection  test  procedure 
and  increase  the  cost  repair  limit  for 
waivers.  These  amendments  will  result 
in  additional  reductions  in  both  volatile 
organic  compounds  (VOCs)  and  CO 
emissions,  lliis  action  is  being  taken  in 
accordance  with  section  110  of  the 
Clean  Air  Act 

EFFSCnvE  DATi:  This  action  «vill 
become  effective  March  6, 1992  unless 
EPA  receives  notice  on  or  before 
February  5, 1992  that  adverse  or  critical 
conunents  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADONEtSCS:  Comments  may  be  mailed 
to  Thomas ).  Maslany,  Director,  Air, 
Radiation  and  Toxics  Division.  MS. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building. 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  U.S. 
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Environmental  Protectkm  Agency. 
Region  UI.  Air  Program  Branch.  Air. 
Radiation  and  Toxica  Management 
Division.  841  Chestnut  BuilcUng, 
Philadelphia.  PA  19107.  Attn:  David 
Arnold;  Public  Information  Reference 
Unit.  U.S.  Environmental  Protection 
Agency,  401 M  Street.  SW.,  Washington, 
DC  20460:  Delaware  Department  of 
Natural  Resources  ft  Environmental 
Control.  89  Kings  Highway,  P.O.  Box 
1401.  Dover.  Delaware  19603,  Attn: 
Robert  Taggart. 

FOR  nUVTHEII  MRMMATION  contact:  , 
Mrs.  Kelly  Bunker,  (215}  597-4554;  FTS 
597-4554.  j 

SUPPLEMENTARY  INFORMATION:  On 

March  6, 1990,  the  State  of  Delaware 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  a  revision  to  the 
Reid  Vapor  Pressure  (RVP)  limitation  on 
gasoline  sold  in  Delaware  and  a  revision 
to  amend  Regulation  XXVI  (26),  Motor 
Vehicle  Emissions  Inspection  Program, 
and  Technical  Memoranda  numbers  1 
and  2.  which  are  appendices  to 
Regulation  XXVI  (26).  of  the  Delaware 
Regulations  Governing  the  Control  of 


Air  Pollution.  This  notice  will  address 
the  amendments  to  Regulation  XXVI 
(2B).  of  the  Delawart  Regalationa 
Governing  the  Control  of  Air  PoUutioo. 
The  gasoline  RVP  amendment  is  being 
addressed  under  a  separate  rulemaking 
acticm. 

As  part  of  the  1982  revision  to  the 
Delaware  SIP  for  ozone,  the  State 
committed  to  implement  a  motor  vehicle 
inspection  and  maintenance  (I/M) 
program.  This  program  was  approved  on 
March  8. 1980  (45  FR 14551),  March  11. 
1982  (45  FR  1(»35)  and  October  17. 1983 
(45  FR  46986).  The  Delaware  I/M 
program  was  implemented  in  January  of 
1983.  The  SIP  required  that  li^t  duty 
vehicles  and  trucks  registered  in  New 
Castle  County  be  tested  for  hydrocarbon 
emissions  cmly.  On  March  6, 1990i  die 
State  of  Delaware  submitted  a  revision 
to  its  SIP'S  I/M  Program.  This  revisioB 
expands  coverage  of  the  I/M  j;>rogram  to 
include  the  entire  state,  establishes 
statewide  carbon  monoxide  (CO) 
standards,  modifies  the  inspection  test 
procedures  and  revises  waiver  cost 
repair  limits. 

As  a  result  of  the  1988  EPA  audit  of 
the  Delaware  I/M  program,  EPA 


recoDmended  that  the  State  adopt  CO 
standards  and  test  for  CO  enisaions. 
Althon^  Delaware  is  not  ■  , 

nonattainment  area  for  CO.  the 
introduction  of  CO  standards  would  be 
beneficial  to  the  SUte.  Testing  far  CO 
coold  help  yirid  additwaal  hydrocarbon 
emission  reduction  benefits,  aid  in  the 
diagnosis  of  engine  problems,  and  mi^t 
reduce  the  cost  of  repairs. 

The  statewide  expansion  of  the  I/M 
program  will  increase  the  number  (rf 
vehicles  tested  for  exhaost  emissions 
from  approxiraately  2SauOOO  veludes  to 
approximately  45OU00O  vdndes.  By 
expanding  the  program  to  indade  Kent 
and  Sussex  coonties,  sipnficant 
additional  reductions  in  both  VOC  sod 
CO  emissions  will  be  realized  within  the 
State. 

The  statewide  CO  standards  and 
addition  of  hydrocarbon  standards  for 
the  Kent  and  Sussex  counties  became 
effective  on  AprO  1. 198a  Table  1  shows 
the  new  standards  tfwt  are  beoig 
imi^emented  by  the  State.  These 
emission  standards  replace  tfte 
standards  in  TaUe  2  of  Tedmical 
Memorandora  #Z  Regidation  XXVI  (28), 
Exhibit  H  of  the  current  Delaware  SP. 


Table  1  *  A.  New  Castle  County  Emission  Standards. 
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This  amendment  also  revises 
Technical  Memorandum  #1  entitled 
Motor  Vehicle  Inspection  and 
Maintenance  Pro-am,  Vehicle  Test 
Procedure  and  Machine  CalilMration. 
Technical  Memorandum  #1  is  revised  to 
eliminate  the  use  of  the  manual  Sun 
Model  CEA-3023  emission  analyzer  and 
require  instead  the  use  of  the 
Computerized  Allen  Test  Products  S3- 
500  emission  analyzer,  which  the  State 
has  been  using  since  late  1963.  The 
amendment  also  revises  the  inspection 
procedures  to  conform  with  the  test 
procedure  specifications  of  the 
computerized  Allen  emission  analyzer 
by  requiring  the  analyzers  to  be 
calibrated  on  a  daily  basis  as 
reconunended  by  the  EPA  in  the  1988 
audit  report  The  concentration  of  the 
gas  used  to  calibrate  the  analyzer  will 
be  1.6%  carbon  monoxide.  11%  carbon 
dioxide,  600  parts  per  million  propane 
with  the  balance  in  nitrogen. 

This  amendment  also  revises  the 
waiver  cost  repair  limit  The  waiver  cost 
repair  limit  for  model  years  1968  through 
1980  will  remain  at  a  minimum  of  $75J0O 
and  the  waiver  cost  repair  limit  for 
model  years  1981  to  the  present  will 
increase  from  $75.00  to  a  minimum  of 
$200.00.  However,  vehicles  less  than  5 
years  old  and  with  odometer  readings 
under  50,000  miles,  are  still  imder 
warranty  and  are  therefore  not  eligible 
for  a  waiver.  The  minimum  reasonable 
cost  should  not  be  construed  as  an 
amount  which  must  be  spent  as  a 
condition  of  compliance  after  an  initial 
failure.  The  cost  relates  only  to  granting 
of  waivers. 

This  revision  to  the  Delaware  SIP 
regulations  was  adopted  by  the 
Department  of  Natural  Resources  & 
Environmental  Control  (DNREC)  on 
January  31, 199a  As  required  by  40  CFR 
51.102,  the  State  of  Delaware  has 
certified  that  after  adequate  public 
notice,  on  June  6, 1989,  DNREC  held  a 
public  hearing  with  respect  to  this  SIP 
revision. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  on  or  before  30 
days  after  date  of  publication,  EPA 
receives  notice  that  adverse  or  critical 
comments  will  be  submitted.  If  EPA 
receives  such  notice,  EPA  will  withdraw 
this  action  before  the  effective  date  by 
simultaneously  publishing  two 


subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  prtqiosal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  March  5, 1992. 

Final  Action 

EPA  is  approving  this  revision  to  the 
Delaware  SIP  whidi  amends  Regulation 
XXVI  (26),  Motor  Vehicle  Emissions 
Inspection  Program,  and  Technical 
Memoranda  numbers  1  and  2,  which  are 
appendices  to  Regulation  XXVI  (26),  of 
the  Delaware  Regidations  Governing  the 
Control  of  Air  Pollution  by  expanding 
the  I/M  Program  Statewide,  adopting 
CO  emission  standards,  modifying  the 
inspection  test  procedures  and 
increasing  the  waiver  cost  repair  limits. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 
SIP  for  conformance  with  the 
requirements  of  the  1990  Clean  Air  Act 
amendments  enacted  on  November  15, 
1990.  The  Agency  has  determined  that 
this  action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  of  the  request  preceded 
the  date  of  enactment 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  EPA 
considers  each  request  for  revision  to 
the  SIP  separately  in  light  of  specific 
technical,  economia  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C.  e05(b).  I  certify  that 
this  SIP  revision  amending  the  Delaware 
SIFs  I/M  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Regjstsr  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SO?  revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Under  sectimi  307(b)(1)  of  the  Clean 
Air  Act  petiti(ms  for  Judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  5, 1992. 


This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (See  section  307(b)(2)). 

List  of  Subjwts  in  M  CFR  Part  52 

Air  pollution,  control.  Carbon 
monoxide,  Hydrocarbons,  Incorporation 
by  reference.  Intergovernmental 
relations,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  17. 1991. 
Stanley  L  UakowsU. 

Acting  Regional  Administrotor.  Region  III. 

Subpart  I,  part  52  of  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority;  42  US.C.  7401-7842. 

Subpart  I— Dtlawar* 

2.  Section  52.420  is  amended  by        .| 
adding  paragraph  (c)(43)  to  read  as 
follows: 

§62.420    WantMcalionofplan. 

•        •        •        •        • 

(c)  •  •  • 

(43)  Revision  to  the  State 
Implementation  Plan  submitted  by  the 
Delaware  Department  of  Natural 
Resources  anid  Environmental  Control 
on  March  6, 1990,  amending  portions  of 
Regulation  XXVI  (26)  of  Uie  Delaware 
Regulations  Governing  the  Control  of 
Air  Pollution  by  expanding  the  I/M 
program  statewide,  adopting  CO 
outpoints  statewide,  modifying  the  test 
procedures,  and  increasing  the  waiver 
cost  repair  limit. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  dated  March  6. 
1990  submitting  a  revision  to  the 
Delaware  State  Implementation  Plan. 

(B)  Sections  1, 2, 4  and  6  of  Regulation 
XXVI  (26),  Motor  Vehicle  Emissions 
Inspection  Program,  of  the  Delaware 
Regulations  Governing  the  Control  of 
Air  Pollution  and  the  two  (2)  Technical 
Memoranda,  Numbers  1  and  2,  which 
are  appendices  to  Regulation  XXVI  (26). 
of  the  Delaware  Regulations  Governing 
the  Control  of  Air  Pollution. 

(ii)  Additional  materials — remainder 
of  State  submittal 
[FR  Doc.  92-72  Filed  l-»-S2;  8:45  am) 
siujNacoot( 
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40  CFR  Part  52 


[OAQPS  #  AZ4-1-5261;  FRL-4083-»] 


Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision; 
Maricopa  County  Bureau  of  Air 
Pollution  Control 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  direct  final 
rulemaking. 

summary:  EPA  is  granting  full  approval 
to  rule  220,  Permits  to  Operate,  and  rule 
335,  Architectural  Coatings,  adopted  by 
the  Maricopa  County  Bureau  of  Air 
Pollution  Control  (the  District)  for 
inclusion  in  the  Arizona  State 
Implementation  Plan  (SIP).  EPA  is 
approving  these  rules  because  they 
strengthen  the  SIP.  The  revisions  were 
officially  submitted  to  EPA  by  the 
Arizona  Department  of  Environmental 
Quality  (DEQ)  on  January  4. 1990.  The 
submittal  was  reviewed  for 
completeness  and  Arizona  was  notified 
that  it  was  complete  on  May  25, 1990. 
Rule  220  regulates  criteria  pollutants 
through  permitting  of  operations  in 
existing  facilities.  Rule  335  regulates 
emissions  of  volatile  organic  compounds 
(VOCs),  which  are  precursors  of  ozone 
(smog),  from  architectural  coatings.  EPA 
has  evaluated  these  rules  and  is  granting 
full  approval  of  rule  220  (permitting) 
under  section  llO(k)  of  the  Clean  Air 
Act  Amendments  of  1990  (CAAA)  as 
meeting  the  requirements  of  section 
110(a),  and  full  approval  of  rule  335 
(coatings)  under  sections  110(k)  as 
meeting  the  requirements  of  section 
110(a)  and  part  D  of  the  CAAA. 

dates:  This  action  will  be  effective  on 
March  6, 1992  unless  notice  is  received 
within  30  days  of  publication  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  it 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  Meet,  Southern  Rulemaking 
Section  A-5-3),  Air  and  Toxics  Division, 
Environmental  Protection  Agency, 
Region  9, 75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  rule  revision  and  EPA's 
detailed  Technical  Support  Document 
for  the  rules  are  available  for  public 
inspection  at  EPA's  Region  9  office 
(address  above)  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
Inspection  at  the  following  locations: 
Arizona  Department  of  Environmental 

Quality.  Air  Quality  Planning  Office, 


2005  N.  Central  Avenue,  Phoenix,  AZ 

85004. 
Maricopa  County  Air  Pollution  Control, 

1845  E.  Roosevelt  Street,  Phoenix.  AZ 

85006. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Davis,  Jr.,  Southern 
Rulemaking  Section  {A-5-3),  Air  and 
Toxics  Division,  Environmental 
Protection  Agency,  75  Hawthorne  Street, 
San  Francisco.  CA  94105,  Telephone: 
(415)  744-1183,  (FTS)  484-1183;  Fax: 
(415)  744-1076,  (FTS)  484-1076. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  26, 1988,  EPA  notified  the 
Governor  of  Arizona  that  the  District's 
portion  of  the  Arizona  SIP  was 
inadequate  to  attain  and  maintain  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  requested  that 
certain  deficiencies  relating  to  VOC 
controls  and  the  application  of 
reasonably  available  control  technology 
(RACT)  in  the  existing  SIP  be  corrected 
(EPA's  SIP-Call.  53  FR  34500).  On 
November  15, 1990.  the  President  signed 
into  law  the  Clean  Air  Act  Amendments 
of  1990  (CAAA).  Public  Law  101-549. 104 
Stat?  1399.  codified  at  §§  7401-7671q.  In 
section  182(a)(2)(A)  of  the  CAAA. 
Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  RACT  rules  and 
established  a  deadline  of  May  15. 1991 
for  states  to  submit  corrections  of  those 
deficiencies.  Maricopa  County  was 
subject  to  the  May  15, 1991.  deadline. 
The  District  adopted  the  architectural 
coating  rule  being  approved  In  this 
notice  in  July  of  1988.  and  the  Arizona 
DEQ,  acting  as  the  Governor's  designee, 
submitted  it  to  EPA  on  January  4, 1990  in 
response  the  SIP-Call.  This  submission 
also  serves  as  a  submission  imder 
section  182(a)(2)(A).  At  the  same  time, 
but  not  related  to  the  SIP-Call  or  section 
182(a)(2)(A),  the  Arizona  DEQ  submitted 
an  operating  permits  rule,  which  Is  also 
being  approved  In  this  notice. 

EPA  Evaluation 

The  Agency  has  examined  the  issue  of 
whether  this  action  should  be  reviewed 
only  under  the  provisions  of  the  law  as 
It  existed  on  the  date  of  submittal  to 
EPA  (January  4, 1990)  and  has 
determined  that  the  Agency  must  apply ' 
later  amendments  to  the  law  to  the 
revision.  Therefore,  the  Agency  has 
reviewed  this  request  for  revision  of  the 
SIP  for  conformance  with  the  CAAA 
enacted  on  November  15, 1990. 

EPA  evaluated  rule  335,  Architectural 
Coatings,  against  the  requirements 
found  in  section  110  and  part  D  of  the 
CAAA,  40  CFR  part  51  (Requirements 


for  Preparation,  Adoption,  and 
Submittal  of  Implementation  Plans),  and 
EPA  policy.  Among  those  provisions  is 
the  requirement  that  a  VOC  rule 
provide,  at  a  minimum,  for  the 
implementation  of  RACT  for  major 
stationary  sources  of  VOC  emissions. 
This  requirement  was  carried  forward 
from  the  preamended  Clean  Air  Act. 
EPA  has  published  a  series  of  Control 
Technique  Guidelines  (CTGs)  for  a 
variety  of  stationary  sources  which 
provides  guidance  on  what  constitutes 
RACT  for  the  subject  sources.  However, 
while  these  CTGs  represent  RACT  for  a 
variety  of  categories,  EPA  did  not 
publish  a  CTG  for  the  category  of 
architectural  coatings.  EPA  therefore 
evaluated  this  rule  against  the  EPA 
approved  rule  in  the  existing  SIP  and 
other  EPA  approved  architectural 
coating  rules  in  Region  9,  which  can  be 
considered  to  be  RACT.  Additionally, 
EPA  VOC  policy  requirements  are  found 
in  the  document  entitled,  "Issues 
Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations, 
Clarification  to  appendix  D  of  November 
24, 1987  Federal  Register"  (appendix  D 
or  the  "Blue  Book").  The  rule  meets  all 
of  the  requirements  specified  in  these 
regulations  and  documents  except  for  a 
minor  provision  identified  below  and  it 
is,  therefore,  approved.  Details  of  the 
evaluation  can  be  found  in  EPA's 
Technical  Support  Document  for  the 
rule. 

EPA  evaluated  rule  220,  Permits  to 
Operate,  against  requirements  of  section 
110  of  the  CAAA,  40  CFR  part  51,  and 
EPA  policy.  The  rule  meets  all  of  the  . 
requirements  specified  in  these 
regulations  and  documents  and  it  is, 
therefore,  approved.  Details  of  the 
evaluation  can  be  found  in  EPA's 
Technical  Support  Document  for  the 
rule.  Rule  220  will  ultimately  be  required 
to  comply  with  the  regulations 
forthcoming  under  tide  V  of  the  CAAA. 
However,  these  regulations  have  not 
been  promulgated  in  final  form  at  this 
date  and  several  years  will  pass  before 
the  District  is  required  to  comply.  EPA  is 
approving  this  rule  at  this  time  because 
it  strengthens  the  SIP. 

Rule  335,  Architectural  Coatings 

This  rule  regulates  VOCs  emitted  from 
coatings  applied  to  stationary  structures, 
mobile  homes,  pavements  and  curbs.  It 
limits  VOC  emissions  by  limiting  the 
amount  of  VOC  In  the  coatings. 

This  rule  strengthens  the  current  SIP. 
Unlike  the  SIP  rule,  the  revised  rule  lists 
VOC  limits  that  are  being  achieved  by 
Industry  for  a  variety  of  specialty 
coatings.  It  also  specifies  labeling 
requirements  limiting  the  use  of  thinners 
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containing  VCX^  to  prevent  exceeding 
the  VCX]  limits  specified  for  a  coating.  In 
addition,  test  methods  for  determining 
ccmipliance  are  specified  in  the  revised 
rule.  None  of  these  provisions  are 
present  in  the  current  SIP  and  these 
added  provisions  are,  therefore,  a 
strengthening  of  the  SIP.  There  is  one 
minor  deficiency  in  the  rule.  Hie  rule  is 
not  consistent  with  EPA  policy  because 
the  non-precursor  (to  ozone)  organic 
compound  definition,  which  is  part  of 
the  vex:  definition,  lacks  four  HCFCs 
designated  by  EPA  as  pbotocbemically 
unreactive  and  not  precursors  of  ozone. 
However,  this  rule  was  submitted  prior 
to  the  EPA's  policy  change  adding  tbne 
HCFCs  to  the  definition  of  VOC.  In 
addition,  these  HCFCs  are  not  usually 
found  in  paints.  Therefore,  the 
deficiency  is  ctmsidered  negligible  and 
the  rule  can  be  grandfathered  under 
EPA's  "Guidance  on  Grandfathering  of 
Requirements  for  Pending  SIP 
Revisions",  dated  June  27, 198&  Hie 
strengthening  provisions  of  rule  335  far 
outweigh  this  minor  problem.  Therefore, 
this  rule  is  given  full  approval  under 
section  ll0(k)(3)  as  meeting  the 
requirements  of  section  110(a]  and  part 
DoftheCAAA. 

Rule  220,  Pennits  to  Operate 

This  rule  provides  for  cmtrol  of  air 
contaminants  throu^  the  issuance  of 
operating  permits  iot  existing  stationary 
sources.  The  rule  strength^is  the 
existing  SIP.  It  defines  major  statjonaty 
sources,  adds  iMt>cedures  and  a 
compliance  schedule  for  demonstrating 
that  the  major  sources  are  complying 
with  RACT,  and  provides  for  an  annual 
inspection  of  the  source  by  die  Control 
Officer  to  determine  the  adequacy  of  the 
control  equipment  No  deficiencies  were 
found  in  this  rale  and  EPA  is  approving 
it  under  section  110(kH3)  as  meeting  the 
requirements  of  secti<Hi  110(a)  of  the 
CAAA. 

EPA  Proposed  Acdon 

EPA  has  evaluated  these  rules  for 
consistency  with  the  CAAA,  40  CFR 
part  51  and  EPA  policies.  The  rules  were 
foimd  to  be  consistent  with  the 
requirements  in  those  regulations  and 
dociunents  with  only  a  minor  exception. 
EPA  is  granting  full  approval  of  rule  335 
under  section  110  and  part  D  of  the 
CAAA,  and  rule  220  under  section  110  of 
the  CAAA. 

The  changes  related  to  the  operating 
permit  rule  (rule  220)  in  the  Maricopa 
County  Bureau  of  Air  Pollution  Control 
District  strengdiens  the  rule  in  the 
existing  SIP.  Today's  action  does  not 
constitute  approval  oi,  or  action  on,  an 
operating  permit  {flrogram  pursuant  to  40 
CFR  51.106(bMl7)  (54  PR  272S1)  with 


respect  to  the  federal  enforceability  of 
opwating  permits  under  the  Federal        , 
New  Source  Review  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Eadi  request  for 
revision  to  the  state  implementation 
plan  shaU  be  consideroi  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments. 
This  acti(Hi  will  be  effective  March  5, 
1992  imless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  Mardi  5, 
1992. 

Ragulatory  Proceaa 

Under  5  U.S.C  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Registar  on 
January  19, 1980  (54  FR  2214-2225).  On 
January  6, 1901,  the  Office  of 
Management  and  Budget  extended  the 
waiver  of  Table  2  and  3  SIP  revisicms  (54 
FR  2222)  from  the  requirements  of 
section  3  of  Executive  Order  12291. 

Under  section  307(b)(1)  of  the  Act  as 
amended  in  1990,  petitions  for  Judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  5, 1992. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  the  rule  for.  the 
purpose  of  Judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  Judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectivmess  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  ia  48  CFR  Part  S2 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements,  Sidfiir  oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Arizona  was  approved  by  the  Director  of  the 
Faderal  Register  on  July  1. 1902. 

Dated:  December  S,  1B91. 
Daniel  W.  MoGoveni, 
Regional  Administrator. 

Title  40  of  die  Code  of  Federal 
Regulations,  part  5Z  subpart  D  is 
amended  to  read  as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authottty:  42  U.S.C  7401-7642. 

Subpart  D— Arizona 

2.  Part  52.120  is  amended  by  adding 
paragraph  (c)(67)  to  read  as  follows: 

S  52.120    WentMcalionefplan. 
*        •        •        •        *  '' 

(c)*** 

(67)  Regulations  for  the  Maricopa 
Coimty  Bureau  of  Air  Pollution  Control 
were  submitted  on  January  4, 1990  by 
the  Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Amended  regulations:  Regulation 
II,  rule  220  and  Regulation  m.  rule  335, 
both  adopted  July  13, 1988. 

(FR  Doc  02-182  Filed  \-\-9k,  8:46  am) 


40CFRPart300 

(FRL-4090-8I 

National  on  and  Hazardous 
Substancas  PoRutfon  Continganqf 
PIm;  National  PrtorWaa  Uat  Updata 

AOCNCv:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  sites  from 

the  National  Priorities  List. 

SUNNNAfiv:  The  Environmental  Protection 
Agency  (EPA)  annoimces  the  deletion  of 
two  sites  from  the  Superfund  National 
Priorities  List  (NPL).  The  NPL  is 
appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP)  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended.  The 
sites  are  Beachwood/Berkeley  Wells  in 
Ocean  County,  New  Jersey,  and  Johns' 
Sludge  Pond  in  Wichita.  Kansas.  EPA,  in 
consultation  with  New  Jersey  and 
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Kansas,  has  determined  that  aU 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented 
and  that  no  further  response  action  by 
responsible  parties  is  appropriate.  EPA 
has  concluded  that  conditions  at  the 
sites  are  protective  of  human  health,  and 
the  environment.  Both  States  have 
concurred  on  the  deletion  of  the  sites 
from  the  NPL 

EFFECTWE  DATE:  January  6,  ld92. 
FOR  FUinHER  INFOMIATION  CONTACT: 
Carter  H.  Strickland,  Environmental 
Protection  Agency,  401  M  Street  SW. 
(Mail  Code— OS-220W).  Washington. 
DC  20460,  (703]  308-8338. 
SUPPtEMENTARY  INFORMATION:  Under 
section  105(a)(8)(B)  of  CERCLA.  EPA 
has  established  the  NPL  as  a  list  of 
priorities  among  known  or  threatened 
releases  of  hazardous  substances, 
pollutants  and  contaminants  throughout 
the  United  States,  for  potential  response 
action.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Superfund  (Fund)  fmanced  remedial 
actions.  Sites  are  deleted  from  the  NPL 
when  all  appropriate  response  actions 
have  been  implemented  or  investigation 
of  the  site  has  shown  that  the  site  poses 
no  significant  threat.  Any  sites  deleted 
&t)m  the  NPL  remain  eligible  for  Fund- 
financed  remedial  action  in  the  event 
that  conditions  at  the  site  are  later 
found  to  warrant  such  action.  Section 
300.425(e)(3)  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP)  provides  that 
whenever  there  is  a  significant  release 
from  a  site  deleted  from  the  NPL.  the 
site  shall  be  restored  to  the  NPL  without 
application  of  the  Hazard  Ranking 
System.  Deletion  of  a  site  &om  the  NPL 
does  not  affect  responsible  party 
liabiUty  or  impede  Agency  efforts  to 
recover  costs  associated  with  response 
efforts.  Specific  information  about  each 
site  follows.  ^  j 

Beachwood/Berkeley  WeDs 

The  Beachwood/Berkeley  Wells  site 
is  located  in  Ocean  County,  New  Jersey. 
EPA  published  a  Notice  of  Intent  to 
Delete  the  Beachwood/Berkeley  Wells 
site  from  the  NPL  on  July  12, 1991  (56  FR 
31900).  EPA  also  pubUshed  a  notification 
in  a  local  newspaper  on  July  12. 1991. 
The  comment  period  ended  on  August 
12, 1991.  EPA  received  no  comments. 
Entries  in  the  Deletion  Docket  may  be 
reviewed  at  the  EPA  Region  II  office  in 
New  York.  New  York  and  at  the 
Berkeley  Township  Library,  in  Bayville, 
New  Jersey;  the  Beachwood  Borough 
Library  in  Beachwood,  New  Jersey:  and 
the  New  Jersey  Department  of 
Environmental  Protection  in  Trenton, 
New  Jersey. 


U  Ml 


Johns'  Sludge  Pond 

The  Johns'  Sludge  Pond  site  is  located 
in  Wichita,  Kansas.  EPA  published  a 
Notice  of  Intent  to  Delete  the  Johns' 
Sludge  Pond  site  from  the  NPL  on 
September  10. 1991  (56  FR  46142).  EPA 
also  published  a  notiHcation  in  the 
principal  local  newspaper  on  September 
8, 1991.  The  comment  period  ended  on 
October  21, 1991.  EPA  received  no 
comments.  Entries  in  the  Deletion 
Docket  may  be  reviewed  at  the  EPA 
Region  VII  office  in  Kansas  City, 
Kansas,  and  at  the  Department  of  Public 
Works  at  the  City  Hall  in  Wichita, 
Kansas.  It  is  EPA's  policy  to  conduct  a 
Five- Year  Review  at  sites  in  which 
hazardous  substances  remain  above 
levels  which  allow  for  unlimited  use  and 
unrestricted  exposure.  A  Five- Year 
Review  was  conducted  at  this  site  in  - 
December  1990  at  which  time  it  was 
determined  that  the  remedy  remains 
protective  of  human  health  and  the 
environment. 

List  of  SubjecU  in  40  CFR  Part  SOO 

Hazardous  waste. 

PART  300-{AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  Section  105.  Pub.  L  96-510, 94 
Stat.  2764, 42  U.S.C.  9605  and  sec.  311(c)(2). 
Pub.  L  92-500  as  amended,  86  Stat.  865,  33 
U.S.C.  1321(c)(2);  E.0. 12316,  46  FR  42237;  E.O. 
11735.  38  FR  21243. 

Appendix  B— [Amended] 

2.  The  first  table  in  appendix  B  is 
amended  as  follows: 

a.  Remove  NPL  Rank  408  from  Group 
9  (Beachwood/Berkeley  Wells)  and 
redesignate  409  through  1069  as  408 
through  1068: 

b.  Remove  newly  redesignated  NPL 
Rank  648  &om  Group  12  (Johns'  Sludge 
Pond)  and  redesignate  649  through  1068 
as  648  through  1067; 

c.  The  heading  "Group  9  (HRS  Scores 
42.33-41.60)"  is  revised  to  read  "Group  9 
(HRS  Scores  42.33-41.59);" 

d.  The  heading  "Group  10  (HRS 
Scores  41.59-^1.89)"  is  revised  to  read 
"Group  10  (HRS  Scores  41.44-39.88);" 

e.  The  heading  "Group  11  (HRS  Scores 
39.88-3a20)"  is  revised  to  read  "Group 

11  (HRS  Scores  39.87-38.20):" 

f.  The  heading  "Group  12  (HRS  Scores 
38.20-37.63)"  is  revised  to  read  "Group 

12  (HRS  Scores  38.17-37.62);" 

g.  The  heading  "Group  13  (HRS  Scores 
37.62-35.79)"  is  revised  to  read  "Group 

13  (HRS  Scores  37.52-35.76);" 

h.  The  heading  "Group  14  (HRS  Scores 
35.79-35.35)"  is  revised  to  read  "Group 

14  (HRS  Scores  35.72-35.34):" 


i.  The  beading  "Group  15  (HRS  Scores 
35.35-34.21)"  is  revised  to  read  "Group 

15  (HRS  Scores  35.34-34.21):" 

j.  The  heading  "Group  16  (HRS  Scores 
34.21-33.73)"  is  revised  to  read  "Group 

16  (HRS  Scores  34.21-33.71);" 

k.  The  heading  "Group  17  (HRS  Scores 
33.73-32.87)"  is  revised  to  read  "Group 

17  (HRS  Scores  33.71-32.69);" 

1.  The  heading  "Group  18  (HRS  Scores 
32.77-31.94)"  is  revised  to  read  "Group 

18  (HRS  Scores  32.65-31.90);" 

m.  The  heading  "Group  19  (HRS 
Scores  31.94-30.93)"  is  revised  to  read 
"Group  19  (HRS  Scores  31.86-30.83):" 

n.  The  heading  "Group  20  (HRS  Scores 
30.83-29.85)"  is  revised  to  read  "Group 

20  (HRS  Scores  30.78-29.81);"  and 

o.  The  heading  "Group  21  (HRS  Scores 
29.85-28.90)"  is  revised  to  read  "Group 

21  (HRS  Scores  29.78-28.90);" 

Dated:  December  27, 1991. 
DoD  R.  Clay, 

Assistant  Administrator,  Office  of  Solid 
Waste  and  Emergency  Response. 
(FR  Doc.  92-79  Filed  1-3-92: 8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 

[Docket  NaFEMA  7530] 

Ust  Of  Communities  Eligible  for  the 
Sale  Of  Flood  insurance 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Final  rule. 

summary:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  conmiunities  have  applied 
to  the  program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of  ' 
property  located  in  the  communities 
listed. 

effeoive  DATES:  The  dates  listed  in  the 
fourth  column  of  the  table. 

addresses:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  Post  Office  Box  457,  Lanham, 
Maryland  20706.  Phone:  (800)  638-7418. 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  H.  Thomas.  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
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646-2717,  Federal  Center  Plaza,  500  C 
Street.  SW.,  room  417,  Washington,  DC 
20472. 

SUPPLEMENTARY  INPOflMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  which  is 
generally  not  otherwise  available.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 
In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM]  or  a  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 


in  the  flfth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  flnancial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  flnds 
that  notice  and  public  procedure  under  S 
U.S.C.  553(b]  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  FEMA,  hereby  certifles  that 
this  rule,  if  promulgated  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  Floodplains. 

PART64-{AMENDEO] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows:      ' 

Authority:  42  U.S.C  4001  et  teq.. 
Reorganization  Plan  No.  3  of  197^  E.0. 121Z7. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  ent^  reads  as  follows: 

S64.S   LtotofatlglbtocommunraM. 


State  and  location 


Community  No. 


Effactiva  data  authorization/cancellation  ot  aala  o( 
Rood  Insuranoa  in  community 


Currant  aNactlv*  map  data 


Indiana: 

MarMe,  town  of.  Wells  &  Huntington  Counties ' 

Sweetser,  %om\  of.  Grant  County  * 

Upland,  towrn  of.  Grant  County  * 

Van  Buren,  town  of.  Grant  County  * _ 

Mictiiana  Shorn,  dty  of,  tjiporte  County  ..„ 

Maine: 

Wiscasset,  town  of.  Lincoln  County 

Crietiaver\,  township  of,  Knox  County  * 

New  ES9lbl#*"EiiMf9^ncy  PiOQfani 
Indiana: 

Montpelier,  city  of,  Blackford  County  * 

Blackford  County,  Unincorporated  Areas 

Shamrock  Lakes,  town  of,  Blackford  County  «... 

hjwa-  Clemons,  dty  of.  Marshal  County 

Georgia:  Cook  County,  Unincorporated  Areas 

Michigan:  Bruce,  township  of,  Macomb  County 

Texas:  Bailey,  town  of,  Fannin  County 

Welnatatamewta   R^Qtilaf  Prooram 

Ohio:  Perry  County,  Unincorporated  Areas 

New  York:  West  Union,  town  of,  Steui>en  County..... 

Utah:  Castle  Dale,  dty  of,  Emery  County 

Wyoming:  LoveH,  town  of.  Big  Horn  County 

New  York:  Cokt  Brook,  village  of,  Herkimer  County. 
Pennsylvania:  Jackson,  township  of,  Parry  County ... 

Vermont:  Proctor,  town  of.  Perry  County 

Wisconsin:  Richland  County,  Unincorporated  Areas 


-  RBffton  I 

New  York:  Grove,  town  of,  Allegany  County 

Region  lU 

West   Virginia:    Nicholas   County,    Unincorporated 
Areas. 


t80457 
180503 
180S04 
180488 
180505 

230223 
231034 


180501 
180478 
180502 
190201 
130501 
260884 
480608 


390778 

361437 
490059 
560073 
360298 
421952 
500265 
550356 


361005 
540146 


NovemlMr  7, 1991 . 
.do 


..do. 


......do — 

NovemtMT  12, 1991 . 


Novemtter  20, 1991 

April  4, 1979,  Emerg;  Apr!  30. 1984.  Reg.. 


NSFHA. 

Apni6.1991. 
NSFHA. 


Novemt)er  8, 1991 . 
......do 


...do.. 


November  18. 1991 . 
fiovamber  20. 1991 . 
November  27. 1991 . 
November  29. 1991. 


May  19.  1977,  Emerg;  September  27,  1991.  Reg; 
September  27.  1991.  Susp;  November  6.  1991. 


June  27,  1975.  Emerg:  July  1.  1968,  Reg:  July  4. 

1989,  Susp:  November  6. 1991.  Reia 
July  25.  1975,  Emerg:  May  1.  1980.  Reg:  May  17. 

1989,  Susp:  November  8,  1991,  Rein. 
August  30.   1976,  Emerg:  October  1.   1986,  Reg: 

August  15.  1989,  Susp:  November  12.  1991.  Rein. 
Febniary  10. 1976.  Emerg;  July  3. 1985.  Reg:  July  3. 

1985.  Susp;  November  18.  1991.  Rein. 
January  28,  1976.  Emerg;  October  15.  1965.  Reg; 

October  15. 1965,  Susp:  November  25. 1991,  Rem. 
Apr*  17.   1974,  Emerg;  December  1,  1978,  Reg: 

June  18. 1990.  Susp:  November  27,  1991,  .lein. 
June  16,  1975.  Emerg;  September  27.  1991,  Reg: 

September  27.  1991,  Susp;  November  29,  1991. 

Rain 


November  6, 1991.  Suspension 
do 


November  S,  1976. 

November  5, 1976. 
September  27, 1991. 

July  1, 1988. 
May  1.  1960. 
October  1. 1966. 
July  3,  1985. 
October  15.  1965. 
OecemiMr  1. 1978. 
September  27, 1991. 


Nov^TiMr  6, 1901. 
Do. 
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Stat*  and  location 


Region  VJ               | 
Okiahoma:  Dewar,  town  of.  Omuigee  Courfly 

ftegion/t 
New  Yofk:  Hounsfiekt.  town  of.  Jefferson  County 

Region  W 

Peonsytvamai  Whitpain.  townshv  of.  Mootgomaiy 
County. 

Region  >V 

Georgia 

Clayton  County.  Unincofporated  Areas 

niverdale.  dty  ol,  Clayton  County 

SouttT  Carolina:  CftMtsrHald  County,  Untncotporatod 
Areas. 

RegionV 
Vkacorwn. 

Burnett  County,  Unincorporated  Areas! 

.  Pltiwilla.  city  of.  Wood  County 1 _..... 

Waushara  County,  Unincorporated  Araas 

Region  W 
OWahoma:    Washington    County.    Unincorporated 
Areas. 

Minimal  Conversiona       i 
Region  V  \ 

Michigan:  Chaalw,  townahp  of,  Ottawa  County 

Cascade,  township  ot,  Kent  County 


ConwHinHy  No. 


400143 
360340 
420713 


130041 
130047 
45022a 


550032 
550517 
550540 

400459 


260829 

260814 


Effective  dale  authorizatlon/cancatation  of  sale  ol 
Rood  Insurance  in  community 


...do.. 


November  20, 1991.  Suspension^  withdrawn 

— do. - 


...do., 
-do.. 


..-do- 


..do. 
..do.. 
..do.. 


November  20, 1991.  Su^>ension  withdrawn.. 


..do-. 


November  28, 1991.  Suspension  withdrawn.. 


CwfBfit  effective  map  date 


Oa 
November  20. 1991 
Do. 


November  S.  1991. 
Da 
Da 


November  20. 1991. 
November  e.  1991. 
Da 

November  2a  1991. 


November  20, 1991. 
Novembers,  1991. 


■  The  Town  of  M«l(le  has  adopted  the  Wats  County  (100268)  FIRM. 

*  The  Towns  of  Sweetser,  Van  Buren  and  Upland  have  adopted  the  Grant  County  (180435)  FIRM. 

*The  lDllo»^  communities  (Ragged  Island  #239940.  Wooden  Ball  Island  #230959,  Seal  Island  #230948.  and  Matinicus  Rock  #230949).  are  no  longer 
participating  in  the  National  Flood  insurance  Program  as  separate  governmental  entities  and  should  be  deleted  from  the  National  Flood  Insurance  Pr(wam.  They  have 
formed  the  Townshp  of  Ciiehaven.  The  new  community  is  under  the  Land  Use  Regulatory  Commission  (LURC)  In  order  to  avoid  confusion,  the  Township  of 
Crehaven  has  t>een  Issued  a 

*  The  Town  of  Shamrock  Lakes  and  City  of  Montpelier  have  adopted  BlacMord  County  (180478)  FHBM. 

Code  for  reading  fourth  column:  Emerg.— Emergency.  Reg.— Regular,  Susp.— Suspension:  Heia — Reinstatement. 


CM.  "Bud"  Schauerte. 

Administrator,  Federal  Insurance 
Administration.  ! 

[FR  Doc.  92-171  Filed  1-3-92;  8:45  am] 
BIUJNO  COOe  (TIS-SI-M 


44  CFR  Part  64 
[Docket  No.  FEKM  7531) 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Final  rule. 


summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under  the 
National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
{"Susp.")  listed  in  the  fourth  column. 
FOR  FimTNER  INFORMATION  CONTACT 


Frank  H.  Thomas.  Assistant 
Administrator,  Office  of  Loss 
Reduction,  Federal  Insurance 
Administration,  (202)  646-2717, 
Federal  Center  Plaza.  500  C  Street. 
Southwest,  room  417,  Washington.  DC 
20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  which  is 
generally  not  otherwise  available.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  tives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended  (42 
U.S.C.  4022).  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  adopts  adequate  floodplain 
management  measures  with  effective 
enforcement  measures.  The  communities 
hsted  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  part 
59  et.  seq.).  Accordingly,  the 
communities  will  be  suspended  on  the 
effective  date  in  the  fourth  column.  As 
of  that  date,  flood  insurance  will  no 
longer  be  available  in  the  community. 
However,  some  of  these  communities 


may  adopt  and  submit  the  required 
documentation  of  legally  enforceable 
floodplain  management  measures  after 
this  rule  is  published  but  prior  to  the     - 
actual  suspension  date,  lliese 
conmiunities  will  not  be  suspended  and 
will  continue  their  eligibilHy  for  the  sale 
of  insurance.  A  notice  withdrawing  the 
suspension  of  the  communities  will  be 
published  in  the  Federal  Register.  In  the 
interim,  if  you  wish  to  determine  if  a 
particular  commimity  was  suspended  on 
the  suspension  date,  contact  the 
appropriate  FEMA  Regional  Office  or 
the  NFIP  servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  {mblishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fifth  colimm  of  the  table. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
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flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234).  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  flnds  that  notice 
and  public  comment  under  5  U.S.C. 
553(b]  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification  ^, 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 


these  notifications  have  been  made,  this 
final  day  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule  is 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 


management  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation.  In  each  entry,  a  complete 
chronology  of  effective  dates  appears 
for  each  listed  community. 

List  of  SubjecU  in  44  CFR  Part  64 

Flood  insurance-Floodplains 

PART  64-[  AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  Mq., 
Reorganization  Plan  No.  3  of  197B,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

S64J   UstofsilglMscommunMM. 


State  and  location 

No. 

Effective  dates  of  authorization/cancellation  of 

data 

Dale  certain  federal 
asalatancs  no  tonger 

avalablolnape^ 

Regular  Program  Cornerskm 
nOQlon  H 
NewYortu 

Pamelia,  town  of,  Jefferson  County 

360346 
360337 

421077 

190606 

025009 

360341 
360357 

280175 
450089 

470344 
135160 

170482 

260213 
260112 
290340 

July  7.  1976,  Emerg:  July  30.  1962,  Reg;  January 

2,1992.Suap. 
September  18,  1975  Emerg;  February  5,  1986, 

Reg:  January  2, 1992.  Suap. 

July  18,  1975,  Emerg:  August  16,  196%  Reg: 
January  2, 1992.  Suap. 

December  5,  1977,  Enwrg;  September  1.  1967. 
Reg:  January  2, 1992,  Susp. 

May  15,  1970,  Emerg;  June  25,  1969,  Reg:  Janu- 
ary 2, 1992,  Susp. 

June  12.  1975,  Emerg:  January  16,  1992,  Reg; 

January  16, 1992.  Susp. 
June  24,  1975,  Emerg:  January  16.  1992.  Reg; 

January  16, 1992.  Susp. 

February  27,  1975,  Emerg;  September  30,  1988, 

Reg;  January  18. 1992,  Stmp. 
February  12,  1974.  Emerg;  December  2,  1960. 

Reg;  January  16.  1992,  Suap. 
June  12,  1991,  Emerg;  January  2,  1992,  Rea 

January  16, 1992.  Susp. 
November  20,  1970,  Emera  October  29,  1971. 

Reg;  January  16, 1992,  Susp. 

June  27,  1973.  Emerg;  August  1,   1979,  Reg; 
January  16. 1992,  Susp.. 

AprN  19,  1973.  Emerg;  June  15.  1962.  Reg;  Janu- 
ary 16. 1992.  Susp. 

November  25,  1974,  Emerg;  June  IS,  1979,  Reg; 
January  16, 1992,  Susp. 

May  27, 1975,  Emery;  Apr*  8,  1977.  Reg;  January 
16, 199%  Susp. 

January  2  1992 

January  2, 1992. 
Oa- 

Evans  Mills.  VUlage  of.  Jefferson  County 

January  2  1992 

Region  III 

Pennsylvanta:   IxMwr  Heidelt)erg.  Township  of, 
Berks  County. 

Region  VII 

Iowa:  LeGrand.  City  of,  Marshall  County. 

January  2. 1992...... — 

September  1. 1967 

Jsnuafv2  1992 

Oa 
Da 

Region  X 

Alaska:    FairtMnks-Northstar,    Borough   of.    Fair- 

Da 

banks  Oiviston. 

Region  N 

New  York: 

Leroy,  town  of,  Jefferson  County 

January  16, 1992 

January  16, 1992 

January  16. 1992 

January  16. 1992 

January  2. 1992 

Jenuary  2.  1992 

January  16, 1992 
Da 

Da 
Do. 
Da 
Da 

Wllna,  town  of,  Jefferson  County _ 

Region  IV 

Mississippi:  Tylertown,  City  of,  Walthall  Crxinty 

South  Carolina:  Greenville  County,  Unincorporated 

Areas. 
Tennessee:     Franklin    County,     Unincorporated 

Areas. 
Georgia:  Fulton  County.  Unincorporated  Areas 

wegKHt v 
Illinois:  Marengo,  City  of  McHenry  County 

• 

January  2, 1992 

Da 

Michigan: 

Ann  Artxx,  CHy  of,  Washtenaw  County 

January  2  1992 

Da 
tia 

Lapeer,  City  of,  Lapeer  County 

January  2, 1992.„ 

January  2, 1992 

Da 

Missouri:  Oarfcson  Valley,  Village  of.  St  Louis 

Da 

County. 

Code  for  readhig  fourth  ookimn:  Emerg.— Emergency;  Reg.— Regular,  Suap.— Suapension. 
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CM.  "Bud"  Schauerte, 

Administrator.  Federat  Insurance 
Administration. 

(FR  Doc.  92-172  Filed  1-3-92;  8:45  an)) 

MUJNQ  coK  tnt-n-n 


ami 


44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 


summary:  Modified  base  (lOO-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 
'  These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATES:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 

addresses:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Offlcer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  R.  Locke,  Chief.  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-2754.  I 


SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  base  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspaper(s]  of  local 
circulation  and  ninety  (90]  days  have 
elapsed  since  that  publication.  The 
Administrator  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(lOO-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish,  in 
this  notice,  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  made  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  (Pub.  L  90- 
448),  42  U.S.C.  4001-4128,  and  44  CFR  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (lOO-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 


that  are  required.  They  'should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insursmce  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designated 
special  flood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
new  requirements  or  regulations  on 
participating  communities. 

List  of  Subject  in  44  CFR  Part  65 

-  Flood  insurance,  Floodplains. 

PART  6S-[  AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  197&  E.0. 12127. 

2.  Section  65.4  is  amended  by  adding, 
in  alphabetic  sequence,  new  entries  to 
the  table. 


State 

County 

Location 

Dates  and  name  of 
notwa  was  published 

Chief  executive  officer  of 
commuwty 

Effec^dateof 
nxxMlcstion 

Commonity 
No 

Caliiomia....^. _. 

Unincorporated  Areas 
(Docket  No.  7036). 

Clly  oi  Stockton 
(Docket  No.  7035) 

Unincorporated  Areas 
(t5ocket  No  7035) 

August  7.  1991, 
August  14,  1991, 
Smcramento  Bee. 

Aijgiait  15. 1991. 
August  22. 1991. 
77w  Stockton 
Record 

Augiist  15.  1991, 
August  22.  1991. 
77»SftX3WW» 
Reconi. 

1 

Mr.  Douglas  M.  Fraleigh. 

PuMc  Works,  827 
Seventh  Street,  room 
304,  Sacramenia 
California  95814 

The  Honorable  Joan 
Darrah.  Mayor,  City  of 
Stockton.  425  North  El 
Dorado  Street 
Stockton,  Califomia 
95202. 

The  Honorable  George  L 
Barber,  Chairman,  San 
Joaquin  County  Board 
of  Supervisors,  222 
East  Weber  Avenue, 
room  701.  Stockton. 
CaUfomla  95201. 

July  25. 1991. .„ 

Auoust  14  1991 

060262 

CaMomia 

San  Joaquin 

080302 

California 

San  Joaquin , 

060299 

UMI 
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LocaMa 


wM  pubfishad 


Oiiel  MMtive  ofCcsr  ^ 
community 


ConwnurHy 


CoioradQ. 


Arapahoe. 


ConnectioK. 


Connecticut. 


FaMMfEMA 

OoclWlNe.7D21). 


OocMNa7028). 


O^  of  Greenwood 
ViHageCOocMfto. 
7033). 


OlrofNonMlk. 


July  25. 1991.  Augual 
1, 


City  o(  Slamloid. 


i 


lltaytaL*Mt.lltar 
17.  MOI.  IMe 

Atowmiir  Atem. 


June21. 1891.  June 
28, 1991,  The 
Advocate. 


The  HoneraUe  RoHin 

Mayor.  City  of 
Village. 
Mae  South  Oueliec 
Sinet.  Greemwod 
VWage.  Colorado 
90111-4591. 

nMHoneratJleftw* 
CapoiHo.  Mayor  efle 
CdyafMorraHi. 
Fairfieid  County.  12S 
Ceat  Avenue.  NoMvalk. 
OenMCiiCut  06851. 

Die  Hamrat>le  Them 
Sevani,  Mayor  o<  the 
CRy£«Stamta>cL 


Ju^1S,1M1. 


oeoiM 


«lay2.t99l. 


jMneM.  tWf. 


^999f«C 


Georgia. 


New  York 


Ohio 


Tennessee.. 


Viiginia. 


Wisconsin . 


Wisconsin. 


Oott^OoCkaiNa 
FBI4A-7028). 


Dutchess  (FEMA 
O0(*«t«4s.71»1). 


Greene  (Docket  No. 
FEMA-7028). 


Sumner  (Docket  Na 
FEMA-7033). 


Qly  of  Itanetia . 


28.  tMI.  MaOMM 
O^JoumaL 


TownofteSrvige i  A^dlZS.  l8»1,May2. 

K9I.  TTW 
LaGrangtiadger. 


iCIty 
(FEMA  Docket  Na 
7021). 


Cttyof  Faift)om. 

i 


Cl^  of  Gallatin  end 
City  of 


J  Ci^  Of  FaRs  Chufch.. 


Calumet.. 


Cakiraat- 


City  efChiBoN  (Docket 
lto.FEMA-7021). 


J  Unincoiporated  Areas 
(Dodial  No.  FEMA- 
7021). 


JufW  14.  latl.  Juno 
21.  1991.  Tka 
fakbomDaHf 


Auguoifl.  1991. 

August  16. 1991. 


Mayl.  t99i.JMa)r8. 
int.  TJta  Faklaf 


Oeoaiwiiiiiilal  Center. 

•88  Mtehingloe 

SouieMrd.  Stamford. 

Connecticut  06904- 

Z1«. 
llwMonaral)ieJoeMaak 

UMaeii.  Mayor.  CMy  of 

ItetaOa.  P.O.  Box  800. 

Martana.  Geocgia 

30061. 
Ml  Mhar  McCtuskey. 

Town  Supenrisor,  120 

Stnnghom  Rood. 

l-OQiwigeviilo.  Near 

Ve*  12540-M42. 
naHoaorableMk:hael 
aty 
.Ci^of 

Ftftoom.  4411tMMo 

«S3M'4999. 
;  Ttw  NoneratM  Bett«al 
Brown,  County 


i 


ApiH  ia  1991,  April 
25.  1991.  Chiiton 
Timae  Journal. 


April  tS.  1991.  April 
25. 1991.  Ghtlon 
runaaJoumal. 


County.  355  Narth 
aokwdera  Drive. 
Ga>atir«,  Tennessee 
37066. 

TlMHonocabtoOBle 
Warren  Dover.  Mayor 
of  the  Qty  of  Falls 
Church.  Harry  E.  Wells 
Buadhg.  300  tark 
Avenue.  FaHs  Church. 
Virginia  22048. 

The  HorKxat)le  John 
Ronk.  Mayor.  City  of 
Chilton.  42  School 
Street,  P.O.  Bok  183. 
Chilton.  Wisconsin 
53014. 

The  Honoratile  John 
Keuler.  Adminitirative 
Coordinator,  Cakjmet 
County.  206  Court 
Street,  Chilton. 
Wisconsin  53014. 


Juno  r.  1981. 


Ap(«11.  19M. 


Juno<t«l. 


Ju^2«,*8BI. 


April  23, 1091.. 


Apr«S.  1991. 


April «,  1891. 


a8t«ii 


im 


510054  6 


-1 


550037 


5S003S 


CM.  "Bud"  Schauerte, 

Administrator,  Federal  Insurance 

Administration. 

[FS  Ooi:.  92-165  Filed  1-^3-92;  ft45  am] 

■HJJNQ  CODE  SriS-Ol-M 


44CFRPart65 

fOoctet  Numbw  FEMA-7038] 

Changes  in  Flood  EiovaUon 
fiotannlnatioiw 

MENCV:  Federal  Emergency 
Management  Agency. 

ACnON:  Interim  rule. 


SUMMARY:  This  rule  lists  communities 
where  modification  of  the  base  (100- 
year)  flood  elevations  is  apppropriate 
be(»u8e  of  new  scieatiric  or  technical 
data.  New  flood  insurance  premium 
rates  will  be  calculated  from  the 
modified  base  (100-year)  elevations  for 
new  buildings  and  their  contents  and  for 
second  layer  coverage  on  existing 
buildings  and  their  contents. 


UMI 
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DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  prior  to  this 
determination  for  each  listed  I 
community.  | 

From  the  date  of  the  secondi 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modiHed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  R.  Locke,  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-2754. 
SUPPLEMENTARY  INFORMATION: 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish,  in 
this  notice,  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 


modified  base  flood  elevation 
determinations  are  made  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or  . 
technical  data. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  (title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448),  42  U.S.C.  4001-4128.  and  44  CFR 
65.4. 

For  rating  purposes,  the  currently 
effective  community  number  is  sh«,wn 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (lOO^year)  flood 
elevations  are  the  basis  for  te  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  to  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 


that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designated 
special  flood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
new  requirements  or  regulations  on 
participating  communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

2.  Section  65.4  is  amended  by  adding, 
in  alphabetic  sequence,  new  entries  to 
the  table. 


State 


Art(ansas.. 


Csbfomis.. 


Connecticut. 


iHinoa. 


'  Couni 


I 


Benton.. 


Santa  Bartjara 


Cook.. 


Lake.. 


Location 


City  of  Centerton . 


Unincorporated  Areas. 


City  ol  Bristol.. 


Village  of  Hoffman 
Estates. 


Village  of  Vemon  Hills 


Date  and  name  of 

newspaper  wtiere 
notice  was  published 


October  28.  1991. 
Novemt>er  4,  1991. 
The  DaHy  Record. 


October  24.  1991. 
October  31.  1991. 
Santa  Bartara 
News-Press. 


October  29.  1991. 
Novembers.  1991, 
BrisM  Press. 


Novembers,  1991. 
November  15.  1991. 
Tfte  Daily  Herald. 


April  18,  1991.  April 
25. 1991,  The 
Vemon  Review. 


Chief  executive  officer  of 
community 


The  Honorable  Sherman 
Kinyon,  Mayor  of  the 
Oty  of  Centerton, 
Benton  County,  P.O. 
Box  208,  Centerton, 
Artcansas  72719. 

The  Honorable  Diane 
Owens,  Chairperson. 
Santa  Barbara  County 
Board  of  Supervisors, 
105  East  Anapamu 
Street,  Santa  Bart>ara, 
California  93101. 

The  Honorable  William  T. 
Stortz,  Mayor  of  tf)e 
Oty  of  Bristol,  Hartford 
County,  1 1 1  North 
Main,  Bristol, 
Conne6ticut  06010. 

The  HonoratHe  Michael  J. 
O'Malley.  Village 
President  Village  of 
Hoffman  Estates,  1200 
North  Gannon  Drive, 
Hoffman  Estates, 
Illinois  60196. 

The  Honorable  Larry 
Laschen,  Village 
Manager.  Village  of 
Venxm  Hills,  290 
Evergreen  Drive. 
Vemon  Hills.  Illinois 
60061. 


Effective  date  of 
modification 


October  18,  1991 . 


October  18. 1991 . 


October  15. 1991 . 


October  24,  1991.. 


April  5.  1991. 


Community 
No. 


050399 


060331 


090023 


170107 


170394 
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stale 

Cow% 

1 
Location 

newspaper  \i»nm 
notice  was  publislied 

1 
CNar  aiacutive  officer  01 
community 

ENedweOals^ 
fnodmcafioo 

Comaiunlly 
No. 

IIHnots « «.....««, 

Madisoo.....     — 

City  of  Granite  City  ...r... 

November  14. 1991. 

1 
The  Honorat>le  Von  Oae 

1 
October  31.  1991—     ^ 

170443 

1 

Ms««i*ar2CtW1. . 

Craaa.  Mayor.  City  ol 

Gnmie  aiy  Pran     ■ 

<9naBB  City.  2068 

j 

•      i 

Record. 

Edtoon  Avenue.  QianitB  i 

C%.«inois  62040. 

Indiana '. 

Hacntlton. j 

City  o(  Camtel        

180(181 

- 

ftovember  29. 1991. 

Hancock.  Mayor.  City 

i 

Camel  Daify  LtKlgir. 

rtCamel,  1  Civic 

SquaM,  Carmel. 

• 

Indiana  46032. 

M«sissippi  - 

Madisoo ..._ . 

CityofRidgaland-.. 

Vonmntm  28.  I9tt. 

ftovwnber  rs.  1991. — 

280110 

OecentoerS.  1991, 

Mo6ea.  Mayor.  CRy  01   ; 

1 

j 

Maaaon  County 

Ridgeland.  SOO 

. 

j 

Jotarta. 

liighinqrSi  Soutn. 

,     , 

1 

■ 

PX3.  BaK2i7. 

1 

>j 

^ 

Ytidgeiand.  Mississippi 

■ 

; 

J 

3919B. 

i 

Ohip..„ i 

Medi^ — 

Oly  ot  Brunswick 

October  3),  1991.         , 

The  Henerable  Judtih 

October «.  tt91 

^903flp 

! 

MoMember  7. 1991. 

BnadeMRapp.  Mayor. 

ThemeOnCOunty 

City  of  Snjrtswick.  City 

■ 

• 

Gaaem. 

I'M.  4095  Center 

! 

1 

Roai.  BrunswicK.  Ohio 

( 

i 

44^<^ 

990988 

Ofiio..    -        .„         J 

Medina  — . — t 

Oty  o(  Bninswick . 

Octol)er24,  1991. 

The  Henorable  Judtih 

October  8.  t«»1 „. 

1 

OcW>erSl;l«9». 

fieadsMtapp.  Mayor. 

■  \ 

nmMeOrmOoi/oly 

aiy«IBnjrWMCk.Ci% 

; 

eazena. 

HM.  4095  Center 

1 

; 

t 

i 

1 

Itead,  Brunswick.  Ohio 
44212. 

Tanneaaee _ 

Shelby _ ^ 

City  of  Miliington 

MovemberlS  T991 

The  Honorable  George 
aHaweU.  Jr..  Mayor. 

October  31   1991 

470170 

'^^"■J "* *■ *i 

«oiMMber».i9»i. 

1 

i 

I 

Mmnotan  tHer. 

<%■!  Islington.  P.O. 

1 

8w  247.  Miliington. 

Tennessae  38989.         1 

Texas _ .; 

Travis _ J 

O^  Of  Austin ; 

October  t5,-i9n. 

The  >tonorable  Ruth 

Ociebar  «.  1«9« 

4000MC 

t 

Mewomber «.  t«9i. 

Tod8.  Mayor  of  the  Oty 

1 

1 

of  AHIin.  Travis 

1 

.StalsMwa 

Coun«L  PO.  Box  1068. 

Autila  Texas  78767. 

CM.  "Bud"  Schauerte, 

Administrator,  Federat  Insurance 
Admmistratkm. 

[FR  Doc  ^e-166  Filed  1-3-92: 8:<S  ani| 

aiUJNQ  CODE  C7t»43-M 


OEPARTWeNT  OF  TRANSPORTATION 

Coast  Gward 

46CPRftNl2B 
[CGD  88-079] 
RIM311S-A012 

CoBoiercial  Rshing  lodustry  VcomI 
Regulationo;  Coireolioii 

AOCMCY:  Coast  €uard.  DOT. 
ACTiow  Correcting  amendments. 

summary:  This  document  oontaiiM 
correcttons  to  tlie  fin^  regutations 
pubM^ed  OR  August  14, 1991  <(56  FK 
40364).  That  final  rule  related  to  the 
Coast  Guard's  issuance  of  regulatioos 
for  documented  or  state  numbered 
uninspected  fisliiag.  fish  piooessa^  aoA 
fish  tender  vesseb  to  iaopfeiBeat 
provisHHU  ef  the  ConmeKial  Fidnog 
lufaffilry  Vessel  Safety  Act  of  tStt. 


These  regulations  are  intended  to 
in\prove  the  overall  safety  of 
commercial  Ashing  todustry  vessels. 
ELECTIVE  date:  September  IS.  t991. 
FOR  FURTMBR  WPOWnOW  COWWCT. 

LCDB  Ed  McCaider.  Merchairt  Vessel 
Inspectim  and  Otocunieatatiaa  ISviaiaa. 
FisUBg  Vessel/Offiriiofe  Activities 
Branch  (G-MVM).  looa  1405,  US. 
Coast  Geard  Headtimrlera,  2)06  SeowKl 
Street  SW..  Washiiiglna,  OC 20S9S- 
0001,  (202J-267-2307. 

suppLGMENnunr  mfomwtmm: 

Background 

lliese  regttiationB  t^fpty  to  all  U.S. 
commercial  fishing  indwdry  vessels, 
whether  existing  before,  or  bcHlt  er 
altered  «lter  September  15, 1991,  and 
provides  requirements  for  tbeir 
equipment,  design,  and  operaSons. 
Additkmal  ecpHprnent  is  required  for 
documented  vessels  that  operate 
beyond  the  Boondery  Lines  or  that 
operate  with  more  than  M  adrvidvais 
on  boanL  Design  andcons^rectian 
requirements  that  «pply  te  vcseds  built 
after  or  which  undeiigo  «  ffisier 
converaon  completed  after  SepAember 
15, 1091.  nre  aiso  included,  if  those 


vessels  operate  with  more  Ihaa  16 
individuals  on  board.  AdriitiowiHy. 
casualty  and  injury  fefmt¥a% 
requirenents  me  iodwded  that  apply  to 
all  underwriters  ef  pdsBsiy  insMraBoe 
for  <»oiinercial  lisbkig  iadusky  vessels, 
owners  nfcoBunercial  fisliiqg  Indiislry 
vessels,  and  all  employees  injured  on 
such  vessels. 

Paragraph  (b)  of  8  28.500  Is  revised  in 
order  to  clarify  the  requirements  for 
vessels  that  uadeiy)  nlleratiaas  to 
Hshing  or  Fish  processing  equipsnent  in  a 
manner  different  than  had  been 
accomplished  previously.  These  vessels 
are  considered  to  be  'substantially 
altered".  Therefore,  they  need  only  meet 
the  subpart  E  requirements  in  \  28.501. 

Paragraph  (a)  of  {  28.580  is  revised  in 
order  to  clarify  the  Coast  Guard's  intent 
that  U.S.  commercial  fishing  industry 
vessels  constructed  before  the  effective 
date  of  the  regutalioBS  be  exea^it  from 
S  ZLStaifli].  The  Notice  ofPioposed 
Rulemaking  (NPRM]  published  on  April 
19, 1990  [55  FR  14924)  stated  that 
S  28.580(a)  would  apply  aaly  to  vessels 
constructed  on  or  after  the  effective  date 
of  the  regulations.  In  drafting  the  final 
rule,  the  Coast  Guard  taadvertently 
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Deleted  that  provision  thus  making 
S  28.580(a)  apply  to  vessels  that  had 
undergone  major  conversions  or 
alterations  as  well.  This  was  not  the 
Coast  Guard's  intent,  considering  the 
difficulties  existing  vessels  would  have 
retrofitting  bulkheads  in  order  to  meet 
the  survival  conditions  specified. 

N«ed  for  Correction 


As  published,  the  fmal  regulations 
contain  errors  which  may  prove 
misleading  or  are  unclear  in  their  intent 
and  need  further  clarification. 

List  of  Subjects  in  46  CFR  Part  28 

Fire  prevention.  Fishing  vessels, 
Incorporation  by  reference,  Lifesaving 
equipment.  Main  and  auxiliary 
machinery.  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Seamen,  and  Stability. 

PART  28— REQUIREMENTS  FOR 
COMMERCIAL  FISHING  INDUSTRY 
VESSELS  I 

1.  The  authority  citation  for  part  28 
continues  to  read  as  follows: 

AuOnrity:  46  U.S.C.  3316,  4502,  4506,  6104, 
10603;  49  U.S.C.  App.  1804:  49  CFR  1.46. 

'2.  Paragraph  (b)  of  §  28.500  is  revised 
to  read  as  follows: 


|2t.500   AppicabWty. 


(b)  Undergoes  alterations  to  the 
fishing  or  processing  equipment  for  the 
purpose  of  catching,  landing,  or 
processing  fish  in  a  manner  different 
than  has  previously  been  accomplished 
on  the  vessel — these  vessels  need  only 
comply  with  S  28.501  of  this  subpart;  or 

3.  Paragraph  (a)  of  S  28.580  is  revised 
to  read  as  follows: 

S2SJ80    Unkrtwrtional  floodlno. 

(a)  Applicability.  Except  for  an  open 
boat  that  operates  on  protected  waters 
and  as  provided  by  paragraph  (i)  of  this 
section,  each  vessel  built  on  or  after 
September  15, 1991  must  comply  with 
the  requirements  of  this  section. 


Dated:  December  27, 1991. 
AE.  H6III1. 

Rear  Admiral  U.S.  Coast  Guard.  Chief.  Office 

of  Marine  Safety.  Security  and  Environmental 

Protectioh. 

[FR  Doc  92-157  Filed  1-3-82: 6:45  am] 
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Research  and  Special  Programs 
Administration 

49  CFR  Parts  107  and  180 

[Docket  Nos.  HM-ISS.  ie3A;  Amdt  Nos. 
107-20, 180-2] 

RIN  2137-AA42 

Requirements  for  Cargo  Tanks; 
Compliance  Date 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule;  revision  of 
compliance  date. 

SUMMARY:  RSPA  is  delaying  the 
compliance  date  for  a  provision 
contained  in  49  CFR  107.503(b)(1)  and  (c) 
that  persons  who  are  engaged  in  the 
manufacture  and  repair  of  MC  306,  MC 
307  and  MC  312  cargo  tank  motor 
vehicles  must  submit  a  copy  of  their 
American  Society  of  Mechanical 
Engineers  (ASME)  "U"  or  National 
Board  of  Boiler  and  Pressure  Vessel 
Inspectors  (National  Board)  "R" 
Certificate  of  Authorization  to  RSPA 
before  December  31, 1991.  RSPA  is 
delaying  the  compliance  date  to  Jiuie  30, 
1992.  This  action  is  being  taken  to  allow 
the  National  Board,  which  performs  the 
inspection  reviews,  additional  time  to 
process  its  backlog  of  authorization 
requests. 

EFFECTIVE  DATE:  Effective  December  31. 
1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Charles  Hochman,  (202)  366-4545,  Office 
of  Hazardous  Materials  Technolog>',  or 
Hattie  Mitchell.  (202)  366-4488,  Office  of 
Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001. 
SUPPtEMENTARY  INFORMATION:  The 
Hazardous  Materials  Regulations  (49 
CFR  parts  171-180)  require  that  any 
person  engaged  in  the  manufacture, 
assembly  or  repair  of  DOT  specification 
cargo  tanks  or  cargo  tank  motor 
vehicles,  and  cargo  tanks  manufactured 
under  exemption  must  hold  a  current 
ASME  "U"  or  NaUonal  Board  "R" 
Certificate  of  Authorization.  Sections 
107.504(b)(1)  and  (c)  require 
manufacturers  (including  certain 
assemblers)  and  repairers  of  MC  306, 
MC  307  and  MC  312  cargo  tank  motor 
vehicles  to  submit  a  copy  of  their 
Certificate  of  Authorization  to  RSPA 
before  December  31, 1991.  Similarly, 
S  180.413(a)  provides  that  any  repair, 
modification,  stretching  or  rebarrelling 
on  any  low  pressure  MC  series  cargo 
tank  must  be  performed  by  a  holder  of 


an  ASME  "U"  stamp  or  a  National 
Board  "R"  stamp  after  January  1, 1992. 

RSPA  has  received  several  written 
and  telephonic  requests  to  delay  the 
December  31. 1991  compliance  date  for 
RSPA  to  receive  these  ASME  or 
National  Board  Certificates  of 
Authorization.  The  ASME  and  the 
National  Board  both  have  established 
procedures  for  inspection  and 
certification  of  facilities  engaged  in  the 
construction  and  repair  of  cargo  tanks. 
Prior  to  issuance  of  both  types  of 
certificates,  the  National  Board  conducts 
a  review  of  the  manufacturer's  or 
repairer's  facility  and  witnesses  a 
demonstration  of  the  pperator's  quality 
control  system  and  fabrication  or  repair 
procedures.  Because  of  a  substantial 
increase  in  the  number  of  these 
authorization  requests,  the  National 
Board  is  experiencing  scheduling  delays 
of  3-4  months  in  some  states.  Therefore, 
RSPA  is  delaying  the  date  for 
submission  of  these  ASME  and  National 
Board  Certificates  of  Authorization  from 
December^l,  1991,  to  June  30, 1992. 

Because  the  amendments  adopted 
herein  impose  no  new  regulatory  burden 
on  any  person,  notice  and  public 
procedure  are  unnecessary.  For  these 
same  reasons,  these  amendments  are 
being  made  effective  without  (he  usual 
30-day  delay  following  publication. 

Administrative  Notices 

A.  Executive  Order  12291 

This  fmal  rule  has  been  reviewed 
under  the  criteria  specified  in  section 
1(b)  of  Executive  Order  12291  and  is 
determined  not  to  be  a  major  rule. 
However,  it  is  a  significant  rule  under 
the  regidatory  procedures  of  the 
Department  of  Transportation  (44  FR 
11034).  This  rule  does  not  require  a 
Regulatory  Impact  Analysis,  or  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.)  This  final  rule 
does  not  impose  additional  requirements 
and  has  the  net  result  of  reducing  costs 
imposed  under  the  final  rule  published 
in  the  Federal  Register  on  June  12, 1989 
(54  FR  38233)  without  reducing  safety. 
The  original  regulatory  evaluation  of  the 
final  rule  was  not  modified  because  this 
final  rule  does  not  impose  additional 
requirements  and  does  not  make 
substantive  changes  to  the  final  rule. 
That  document  is  available  for  review  in 
the  docket 

B.  Executive  Older  12612 

This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12612 
("Federalism").  It  has  no  substantial 
direct  effect  on  the  States,  on  the  current 


Federal-State  relationship,  or  the  current 
distribution  of  power  and 
responsibilities  among  levels  of 
government  Thus  this  final  rule 
contains  no  policies  that  have 
Federalism  implications,  as  defined  in 
Executive  Order  12612,  and  no 
Federalism  Assessment  is  required. 

C.  Impact  on  Small  Entities 

Based  on  available  information,  I 
certify  that  the  changes  in  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

A  regulatory  flexibility  analysis 
prepared  for  Uie  October  2. 1991  final 
rule' is  available  for  review  in  the 
docket. 

D.  Paperwork  Reduction  Act 

This  amendment  imposes  no  changes 
to  the  information  collection  and 
recordkeeping  requirements  contained 
in  the  June  12, 1989  final  rule,  which  was 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  44  U.S.C.  chapter  35. 

£  Reffilatory  Information  Number 
(RIN) 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penalties,  Reporting  and 
recordkeeping  requirements. 

4'9  CFR  Part  180 

Hazardous  material  transportation. 
Motor  carriers.  Motor  vehicle  safety. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  tide 
49,  chapter  I,  subchapters  B  and  C  of  the 
Code  of  Federal  Regulations,  are 
amended  as  set  forth  below. 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

AutiMnity:  48  App.  U.S.C  1421(c]:  49  App. 
U.S.C  1802.  laoe.  ISOS-lSll;  49  CFR  1.45  and 


1.53  and  app.  A  of  part  1,  Public  Law  89-670 
(49  U.S.C.  1653(d).  1655). 

1 107 JOS   (Amwided] 

2.  In  1 107.503,  in  paragraphs  (b)(1) 
and  (c),  the  date  "December  31, 1991"  is 
revised  to  read  "June  30, 1992"  both 
^places  it  appears. 

PART  laO-CONTINUINQ 
QUALIFICATION  AND  MAINTENANCE 
OFPACKAQINQS 

^  3.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803: 49  CFR  part 


1180.413   [Amandtd] 

4.  In  {  180.413,  in  the  last  sentence  of 
the  introductory  text  to  paragraph  (a), 
the  date  "January  1, 1992"  is  revised  to 
read  "June  3a  1992". 

Issued  in  Washington,  DC  on  December  30, 
1991,  under  authority  delegated  in  49  CFR 
parti. 

Travis  P.  Dungan, 

Administrator,  Research  and  Special 
Programs  Administration. 
(FR  Doc  91-31332  FUed  12-31-91;  11:35  am] 


DEPARTMENT  OF  COMMERCE 
NatkNWI  OcMnic  and  Atmospheric 


50CFRPart285 
[Docket  Na  oioioa-isiai 

mN064«-AD01 

Atlantic  Bluefin  Tuna  Ftahary 

AOeNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
Acnow;  Final  rule. 

WMMAIIY:  NMFS  issues  this  final  rule 
under  authority  of  the  Atlantic  Tunas 
Convention  Act  (ATCA)  to:  (1)  Require 
specified  amounts  of  other  species  to  be 
landed  as  a  condition  for  landing  an 
incidental  bycatch  of  Atlantic  bluefin 
tuna  (bluefin)  in  the  southern  longline 
fishery;  (2)  prohibit  retention  of  Atlantic 
bluefin  tuna  harvested  from  the  Gulf  of 
Mexico,  except  for  vessels  permitted  in 
the  Incidental  Catch  category;  and  (3) 
make  other  technical  revisions  to  the 
regulations. 

This  action  is  necessary  to  prevent  a 
directed  fishery  for  Atlantic  bluefin  tuna 
in  the  Gulf  of  Mexico  and  to  enhance 
enforcement  of  the  regulations.  The 
intent  of  this  action  is  to  ensure  that  the 
United  States  fiilfills  its  obligations  to 
conserve  and  manage  the  Atlantic 
bluefin  tuna  resource  in  accordance 


with  the  recommendations  of  the 

International  Commission  for  the 

Conservation  of  Atlantic  Tunas 

(ICCAT). 

CTFf cnvE  DATS:  December  31, 1991. 

AOfMlESSCt:  Copies  of  the 
environmental  assessment  and  final 
regulatory  flexibility  analysis  referred  to 
in  this  rule,  as  well  as  other  previously 
published  reports,  are  available  from 
Richard  Roe,  Regional  Director,  NMFS, 
Northeast  Region,  One  Blackburn  Drive, 
Gloucester,  MA  01930. 

ron  nmTHER  information  contact: 

Kathi  Rodrigues,  (508)  281-8324  or 
Hannah  Goodale.  (508)  281-0101. 
•UmjEMENTARY  INFORMATION:  On 

March  11, 1991,  NMFS  published  a 
proposed  rule  at  58  FR  10227  to  amend 
the  regulations  governing  the  Atlantic 
bluefin  tuna  fishery  (50  CFR  part  285). 
The  rule  was  intended  to  prevent  a 
directed  fishery  for  Atlantic  bluefin  tuna 
in  the  Gulf  of  Mexico  (Gulf)  and  improve 
management  of  the  angUng  sector.  The 
rule  also  proposed  technical  revisions  to 
improve  the  effectiveness  of  existing 
r^ulations.  This  final  rule  implements 
the  measures  concerning  the  Gidf 
fishery,  which  are  necessary  before  the 
January  commencement  of  the  Gulf 
fishery,  and  the  technical  revisions.  A 
technical  modification  to  allow  the 
Regional  Director  to  specify  a  date  when 
a  bluefin  permit  expires  was 
implemented  in  a  separate  final  rule  (56 
FR  50061).  The  remaining  proposed 
measures  concerning  the  angling  sector 
are  still  under  consideration  by  NMFS 
and  are  not  implemented  by  this  rule. 

Public  comment  on  the  proposed  rule 
was  initially  invited  through  April  25, 

1991.  NMFS  also  held  a  series  of  public 
hearings  in  New  England,  Mid-Atlantic 
and  Gulf  states.  In  response  to  concerns 
expressed  at  the  public  hearings,  the 
comment  period  was  reopened  until 
May  10, 1991  (56  FR  20183,  May  2, 1991). 
In  addition,  NMFS  also  invited  comment 
on  a  request  from  fishermen  in  North 
Carolina  for  future  rulemaking  to  change 
the  commencement  date  of  the  General 
category  season. 

Background 

This  final  rule  is  not  intended  to 
present  a  new  management  strategy  for 
Atlantic  bluefin  tuna.  The  Fishery 
Conservation  Amendments  of  1990  (Pub. 
L 101-627)  will  bring  all  tunas  under 
Magnuson  Act  authority  on  January  1, 

1992,  and  NMFS  intends  to  undertake  a 
more  comprehensive  rulemaking  after 
that  date.  This  final  rule  is  intended  to 
address  specific  concerns  and  ensure 
that  the  United  States  fulfills  its  current 
obligations  to  ICCAT. 
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ICCAT  prokibits  directed  fishing  on 
the  spawning  stock  of  Atlantic  bluefin 
tuna  in  the  Gulf.  The  United  States 
currently  implements  this  prohibition  by 
restricting  domestic  longliners  operating 
south  of  36*  N.  latitude  to  a  bycatch  of 
two  bluefin  per  trip.  The  lack  of  a 
requirement  that  bluefin  be  landed  in 
conjunction  with  other  species  and  the 
short  distance  from  port  to  the  fishing 
grounds  make  it  possible  for  vessels  to 
direct  their  fishing  on  bluefin  despite  the 
trip  limit.  This  final  rule  requires 
longline  vessels  operating  south  of  36* 
N.  latitude  to  land,  offload,  and  sell  at 
least  2.500  lbs  (1.134  kg}  of  other  species 
as  a  condition  for  landing  a  maximum  of 
one  bluefin  tuna.  This  rule  also  modifies 
the  existing  regulation  concerning 
bycatch  in  the  longline  fishery  north  of 
36°  N.  latitude  to  require  that  the  catch 
be  offloaded  after  each  trip  and 
recorded  on  a  dealer  weighout.  The 
purpose  of  this  requirement  is  to 
facilitate  enforcement  and  to  ensure  that 
the  intent  of  dds  rule  is  not 
circumvented  by  a  vessel's  storing  2.500 
lbs  (1.134  kg)  of  immarketable  fish  on 
board  or  by  landing  and  discarding  them 
to  meet  the  requirement 

This  final  ntle  also  revises  the 
regulation  to  prohibit  the  retention  of 
bluefin  tuna  from  the  Gulf  by  any 
vessels  other  than  those  permitted  in  the 
Incidental  Catch  categories.  These 
measures  are  expected  to  discourage 
directed  fishing  in  the  Gulf  and  to  have 
a  beneficial  impact  on  the  stock.  These 
measures  do  not  change  the  allocation 
for  total  longline  bycatch  or  any  other 
allocations. 

Technical  Modifications 

This  rule  makes  several  modifications 
to  the  existing  regulations  to  improve 
enforceability  and  administration  of  the 
management  program.  These 
modifications  are  described  below. 

A  definition  of  the  term  "fishing 
record"  is  added  to  mean  all  records  of 
navigation  and  operations,  as  well  as  all 
records  of  catching,  harvesting, 
transporting,  landing,  purchase  or  sale. 
This  clarifies  the  regulations  to  allow 
the  inspection  of  more  than  the  normal 
fishing  logbook.  This  change  will 
facilitate  enforcement  of  the  existing 
regulations. 

The  definition  of  llegional  Director" 
is  revised  to  reflect  the  current  address. 

Section  285.3(b]  is  amended  by  adding 
the  words  "possessed  or  landed"  after 
the  words  "taken  or  retained"  to  give 
this  prohibition  a  broader  application. 
Section  28S.3(f)  is  amended  to  require 
young  school,  school  or  medium  tuna  to 
be  landed  in  whole  or  eviscerated  form 
only,  and  paragraph  (g)  is  added  to 
enhance  enforcement  against  hnports 


that  were  harvested  contrary  to  another 
country's  regulations. 

A  definition  of  "eviscerated"  is  added 
to  mean  removal  of  alimentary  organs 
only.  Presentiy,  fishermen  are  allowed 
to  remove  the  head  and  gills  of  fish  of 
any  size.  The  lack  of  a  uniform  heading 
practice  results  in  measurements  that 
may  not  accurately  reflect  the  overall 
length  of  the  fish,  and  makes  proper 
species  identification  difficult  in  smaller 
fish.  This  information  is  important  for 
fishery  management  and  enforcement 
purposes.  To  facilitate  proper 
identification,  the  removal  of  the  head 
or  gills  will  be  prohibited  for  young 
school,  school  or  medium  size  categories 
(smaller  than  77  inches  or  196  cm  foric 
length]  since  gill-raker  count  is  one  of 
the  only  accurate  means  of  species 
differentiation  in  smaller  fish.  In 
response  to  concerns  about  meat  storage 
of  young  school,  school  and  medium 
fish,  the  entrails  may  be  removed  and 
the  spinal  cord  destroyed  by  insertion  of 
a  metal  spike. 

The  head  and  gills  may  be  removed 
from  giemt  tuna  \77  inches,  196  cm  fork 
length  or  greater)  provided  that  the  total 
length  is  recorded  prior  to  heading  and 
reported  to  the  dealer.  Heading  of  fish  ia 
permitted  for  giant  bluefin  tuna  because 
neither  yellowfin  tuna  nor  bigeye  tuna 
reaches  the  77-inch  (196  cm)  length.  For 
enforcement  purposes,  a  headed  fish 
with  a  pectoral  fin  to  fork  of  tail  length 
of  57  inches  (145  cm]  or  greater  will  be 
considered  a  giant  Atlantic  bluefin  tuna. 

This  final  rule  also  authorizes  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator)  in 
9  285.31(c),  to  rescind  the  prohibition  on 
heading  by  a  publication  of  a  notice  in 
the  Federal  Register  in  the  event  that 
documented  evidence  is  produced  that 
would  provide  an  alternate  definitive 
method  of  accurate  field  identification 
and  provided  that  fishermen  record  total 
lengths  prior  to  heading  and  report  them 
to  the  dealer. 

Section  285.21(c)  is  revised  to  allow 
the  Regional  Director  to  change  a 
vessel's  permit  category  after  May  15  if 
a  vessel  has  been  inactive  in  the  fishery 
or  in  instances  where  an  error  was 
made  during  the  application  procedure. 
A  vessel  that  has  never  landed  an 
AUantic  bluefin  tuna  is  considered  to  be 
inactive  in  the  fishery.  The  intent  of  the 
existing  regulation,  which  does  not 
allow  permit  category  changes  after 
May  15,  was  to  prevent  vessels  from 
fishing  in  two  permitted  quota 
categories  in  the  same  year.  The  change 
implemented  by  this  final  rule  provides 
some  administrative  latitude  without 
altering  the  intent  or  effectiveness  of 
this  section. 


Section  285.23(g)  is  revised  by 
removing  the  phrase  "in  the  Gulf  of 
Mexico".  The  intent  of  this  section  is  to 
allow  the  incidental  harvest  .of  bluefin 
caught  in  traditional  rod  and  reel 
fisheries.  Historical  fisheries  engaged  in 
by  U.S.  fishermen,  such  as  those  in  the 
Bahamas,  Cayman  Islands,  etc..  were 
inadvertentiy  excluded.  This  is 
corrected  by  this  final  rule  by  removing 
the  geographical  specification. 

Section  285.25(c)  is  revised  to  reflect 
the  current  telephone  number  for  purse 
seine  gear  inspection. 

Section  285.28(a)  is  revised  to  clarify 
the  requirement  that  all  dealers  who 
purchase  or  receive  bluefin  tuna  must 
obtain  a  permit  This  clarification  is  to 
enhance  enforcement  of  the  quota 
monitoring  system.  Sections  285.29(a) 
and  (b)  are  revised  to  clarify  the 
requirement  that  the  dealer  reports  must 
be  postmarked  within  the  times 
specified  in  these  paragraphs.  Section 
285.29(b)  is  further  revised  to  clarify  the 
existing  requirement  in  the  regulation 
that  dealers  must  include  imported 
AUantic  bluefin  tuna  on  their  weekly 
report  forms.  Section  285.29(e)  is  revised 
to  include  the  current  phone  number  to 
be  called  for  the  inspection  of  a  purse 
seine  vessel 

Section  285.30  is  revised  by  removing 
the  requirement  that  the  metal  tag  be 
affixed  to  the  outside  of  a  container 
holding  a  medium  or  giant  AUantic 
bluefin  tuna.  Some  of  these  fish  are  cut 
into  pieces  before  they  are  exported. 
Therefore,  it  is  impossible  for  the  tag  to 
accompany  each  boxed  piece.  A  new 
requirement  is  added  that  tag  numbers 
must  be  written  on  any  documents' 
accompanying  bluefin  tuna  shipments. ' 
The  requirement  that  the  tag  number  be 
marked  on  the  outside  of  these 
containers  remains  unchanged.  Tliis 
section  is  also  revised  to  reflect  current 
phone  numbers  and  to  allow  the 
Regional  Director  to  designate  a  person 
other  than  a  NMFS  agent  to  tag  a 
medium  or  giant  bluefin. 

Sections  285.31(a)(l)(2)  and  (5)  are 
revised  by  adding  the  words  "possess  or 
land"  after  the  words  "(FJish  for".  This 
broadens  the  application  of  these 
sections  to  facilitate  enforcement 

Among  the  technical  improvements 
discussed  in  the  proposed  rule  was  a 
modification  to  S  285.21(e)  that  would . 
allow  the  Regional  Director  to  specify  a 
date  when  a  permit  expires.  That 
modification  was  implemented 
separately  in  a  final  rule  published  on 
October  3. 1991  (56  PR  50061).  due  to  Uie 
need  for  sufficient  lead  time  to  allow  for 
permit  renewal  before  commencement 
of  the  1992  fishing  season. 


U  Ml 
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DiscussioD  of  Public  Comments 

NMFS  received  a  total  of  167  written 
comments  during  the  public  comment 
period.  Comments  were  submitted  by 
congressional  representatives,  a  state 
assembly,  state  legislators,  a  township 
council,  state  wildlife  agencies,  fishing 
associations,  marine  research  and 
conservation  organizations,  charter  boat 
owners  and  operators,  recreational 
fishermen,  and  other  individuals.  Many 
of  the  comments  exceeded  the  scope  of 
this  final  rulemaking.  Only  the  portions 
that  pertain  to  the  measures 
implemented  by  this  final  rule  are 
addressed  below. 

General  Comments 

Comment:  Several  commenters 
expressed  concern  that  the  proposed 
actions  are  not  consistent  with  ICCAT 
intentions,  particularly  as  they  apply  to 
spawning  tuna;  some  felt  that  the 
proposed  actions  fall  short  of  those 
required  for  conservation  and 
management,  while  others  felt  that  the 
actions  will  result  in  underharvest  of  the 
ICCAT  quota. 

Response:  The  primaiy  conservation 
measure  for  Atlantic  bluefin  tuna  is  a 
quota  established  by  ICCAT.  NMFS' 
management  measures  allow  U.S. 
fisheries  to  operate  within  the  ICCAT 
constraint  Since  the  measures 
implemented  by  this  final  rule  are 
intended  to  improve  quota  compliance 
and  enforceability.  NMFS  believes  that 
they  will  further  KCATn  conservation 
goals.  The  measure  pertaining  to  the 
southern  longline  fishery  is  specifically 
designed  to  comply  with  the  ICCAT 
recommendation  prohibiting  directed 
fishing  in  the  Gulf  of  Mexico. 

Comment:  Several  commenters 
expressed  concern  that  the  allocation 
established  by  ICCAT  for  scientific 
monitoring  purposes  is  too  high.  They 
cited  past  recommendations  made  by 
the  ICCAT  Scientific  Committee  on 
Research  and  Statistics  and  by  NMFS 
that  the  number  of  bluefin  killed  must  be 
held  as  near  as  possible  to  the  minimum 
needed  to  index  population  abundance. 
One  commenter  expressed  concern  that 
the  ICCAT  quotas  are  not  biologically 
sound,  but  are  economically  determined, 
and  that  catch  levels  are  too  high. 

Response:  NMFS'  current  bluefin  tuna 
management  is  consistent  with  ICCAT 
quotas,  which  are  established  to  further 
scientific  monitoring.  Under  ATCA. 
NMFS  management  measures  must  be 
consistent  with  final  ICCAT 
recommendations  and  the  U.S.  quotas 
cannot  legally  be  more  restrictive  than 
the  ICCAT  quotas. 

Comment-  Several  commenters 
expressed  concern  that  discard 


mortality  estimates  are  not  charged 
against  the  quotas.  Several  proposed 
that  bluefin  cturently  discarded  dead 
should  be  landed  and  donated  to  food 
banks. 

Response:  NMFS  believes  that  discard 
mortality  is  an  important  concern  that 
should  be  addressed  Research  is 
needed  on  gear  modification,  seasonal 
and/or  area  closures,  and  other 
techniques  to  minimize  discarding  any 
bycatch.  NMFS  will  pursue  this  research 
as  resources  allow.  Estimates  of  the 
amount  of  discard  from  U.S.  fisheries 
are  reported  to  ICCAT  each  year.  These 
data  are  considered  by  scientists  and 
managers  in  formulating  recommended 
measures. 

NMFS  agrees  that  discard  is  wasteful, 
but  believes  that  allowing  fish  to  be 
landed  and  donated  to  a  food  bank 
would  complicate  enforcement  and 
would  be  likely  to  increase  mortality. 
Instead  NMFS  believes  that  methods  of 
preventing  incidental  catch  should  be 
sought 

Comment  Several  commenters 
expressed  hope  that  there  will  be 
significant  changes  in  management 
methods  when  the  Secretary  of 
Commerce  (Secretary)  begins  to  manage 
bluefin  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C  1801  etseq.)  in  January  1992. 
They  felt  that  the  measures  contained  in 
this  rule  will  not  be  effective  in  halting  a 
decline  in  the  bluefin  population.  They 
proposed  re-examination  of  the  overall 
management  strategy  for  bluefin  and 
made  specific  management  proposals. 
Several  suggested  that  NMFS  should 
organize  a  Plan  Development  Team 
and/or  begin  woric  on  die  fishery 
management  plan  (FMP)  immediately. 

Response:  The  specific  management 
proposals  suggested  by  the  commenters 
exceed  the  scope  of  this  rulemaking  and 
will  not  be  responded  to  here.  However, 
many  of  the  points  raised  are 
constructive  and  are  under 
consideration  for  the  measures 
previously  proposed  but  not  yet 
implemented.  The  purpose  of  this 
rulemaking  is  to  comply  with  ICCAT 
commitments,  which  ensures  that  the 
United  States  is  in  the  best  position  to 
negotiate  future  agreements. 

Comment  One  fishing  association 
stated  that  it  hopes  these  are  the  last 
tima  regulations  developed  in  a 
"secretive  fashion." 

Response:  NMFS  does  not  believe 
these  regulations  were  developed  in  a 
secretive  fashion.  The  statutory 
procedures  for  Federal  rulemaking  have 
been  followed,  including  publication  of  a 
proposed  rule  in  the  Fedknl  Register 
and  a  period  for  public  comment  In 
addition.  NMFS  extended  the  initial 


comment  period,  sent  notices  regarding 
the  rulemaking  to  approximately  30.000 
permit  holders,  and  held  a  series  of 
pubic  hearings  along  the  eastern 
seaboard  and  in  the  Gulf  states.  NMFS 
believes  that  there  were  extensive 
opportunities  for  input  to  this 
rulemaking  and,  in  fact,  received  167 
written  comments. 

Comment:  Several  commenters 
questioned  the  adequacy  of  the  data 
available  to  NMFS  concerning  bluefin 
tuna.  They  expressed  specific  concern 
with  the  data  used  to  evaluate  the 
economic  impacts  of  regulations  and  the 
catch  levels,  particularly  in  the 
recreational  fishery.  Several 
commenters  proposed  that  NMFS 
allocate  increased  resources  to 
addressing  data  needs,  and  several  state 
agencies  and  fishing  organizations 
offered  to  cooperate  in  future  data 
collection  efforts. 

Response:  NMFS  must  use  the  best 
available  information  to  monitor  catch 
levels  and  ensure  compliance  with 
ICCAT  quotas.  Additional  resources 
would  be  required  to  make  significant 
improvements  in  the  current  data 
collection  system;  however, 
improvements  are  being  made  when 
possible.  To  improve  economic 
information,  for  instance,  NMFS 
recently  initiated  the  collection  of  ex-    - 
vessel  price  information  on  mandatory 
dealer  reports. 

Comment  Several  commenters 
expressed  concern  about  the  lack  of 
enforcement  of  existing  regulations.  One 
expressed  the  belief  that  the  most 
effective  enforcement  tool  at  the  current 
time  is  peer  pressure  and  a  growing 
conservation  ethic. 

Response:  Improving  enforcement 
effectiveness  is  one  of  NOAA's  current 
operational  goals  and  NMFS  does  not 
debate  that  coverage  could  be  improved. 
Recent  efforts  have  been  made  to  inform 
fishermen  of  the  regulations  and  of  the 
location  of  enforcement  offices,  should 
they  require  assistance.  A  pamphlet 
containing  this  information  was  widely 
distributed;  a  second  edition  will  be 
produced  to  incorporate  these  changes 
made  in  this  final  rule  and  will  be 
distributed  to  fishermen.  Certain  aspects 
of  the  existing  regulations  are  revised  by 
this  rule  to  facilitate  enforcement.  For 
instance,  a  requirement  to  land  bluefin 
(other  than  giants)  with  the  head  on,  a 
definitive  pectoral  fin  to  fork  of  tail 
measurement,  and  other  measures 
implemented  by  this  final  rule,  are 
added  to  improve  enforceability  of  the 
regulations. 

Comment  Many  commenters 
requested  the  reduction  or  elimination  of 
the  quota  allocated  to  purse  seiners. 
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Response:  These  comments  are  not 
relevant  to  this  final  rulemaking  and  will 
not  be  responded  to  here.  This  issue  was 
addressed  in  the  preamble  to  the  rules 
published  on  June  11, 1982  (47  FR  25350). 
and  June  17. 1983  (48  FR  27755). 

Comment:  Several  commenters 
proposed  that  part  or  all  of  the  fishery 
for  Atlantic  bluefin  tuna  be  closed  for  a 
period  of  years  in  order  to  further  stock 
rebuilding;  some  proposed  a  complete 
closure,  some  proposed  closure  of  the 
Gulf  of  Mexico  only,  some  proposed 
closxire  of  the  Gulf  of  Mexico  during  the 
spawning  period,  and  some  proposed  a 
closure  only  of  the  giant  bluefin  fishery. 

Response:  The  ATCA  does  not 
provide  the  authority  to  adopt 
management  measures  for  Atlantic 
bluefin  tuna  that  are  more  restrictive 
than  those  adopted  by  ICCAT;  therefore, 
complete  closure  of  the  fishery  is  not 
currently  an  option.  While  it  would  be 
possible  to  close  specific  areas  to  fishing 
in  order  to  further  the  conservation  and 
management  goals  of  ICCAT,  NMFS 
employs  fishing  seasons  and  quotas  to 
accomplish  the  same  goal. 

Comment.  Several  commenters 
expressed  concern  that  efforts  to  control 
bluefm  harvesting  in  the  Gulf  of  Mexico 
will  be  ineffective  unless  Mexico  is 
persuaded  to  join  ICCAT.  They 
expressed  serious  concern  that  Mexico 
is  not  an  ICCAT  signatory.  One 
conservation  organization  expressed 
concern  that  the  possibility  exists  for  an 
over-the-side  trade  with  Mexican 
vessels  to  develop  or  intensify  in  the 
Gulf  under  these  regulations. 

Response:  Over-the-side  between 
U.S.-owned  or  operated  vessels  is 
prohibited  (S  285.31  (a)).  NMFS  urges 
anyone  with  information  or  evidence  of 
this  practice  to  report  it  immediately  to 
one  of  these  offices:  Northeast  Region 
Enforcement  (508-281-9239),  or 
Southeast  Region  Enforcement  (813-893- 
3145). 

Comment  One  commenter  proposed 
that  NMFS  investigate  fishery- 
independent  methods  of  monitoring  the 
population  of  bluefin. 

Response:  NMFS  currently  conducts  a 
larval  survey  in  the  Gulf  that  provides 
information  concerning  bluefin  tuna,  but 
agrees  that  more  fishery-independent 
information  is  needed.  Fiscal  constraints 
have  prevented  the  agency  &om 
pursuing  other  methods,  such  as  aerial 
surveys. 

SoudiMn  Area  Incidental  Lon^ine 
Fishery 

Of  the  43  comments  received  on  this 
issue,  19  commenters  favored  the 
measure  presented  in  the  proposed  rule 
and  several  stated  that  they  believe  it 
will  reestabUsh  the  incidental  natufe  of 


the  bluefin  catch  in  the  Gulf  of  Mexico 
and  stop  the  directed  fishery  that  has 
developed.  The  remaining  commenters 
opposed  the  proposed  rule,  some 
because  they  believe  it  is  too  restrictive 
and  others  because  it  is  not  restrictive 
enough. 

Comment  One  commenter  believed 
that  the  regulation  has  disparate 
impacts  in  the  northern  and  southern 
fishing  areas:  he  suggested  extending 
the  2-percent  requirement  (northern 
area)  to  the  southern  longline  fishery  as 
a  remedy.  Other  commenters  expressed 
similar  concerns  and  several  proposed 
that  the  portion  of  the  rule  that  applies 
to  the  northern  area  should  be  rewritten 
to  read  "2  percent  or  one  fish." 

Response:  NMFS  does  not  believe  that 
the  northern  and  southern  incidental 
fishing  restrictions,  although  different, 
create  a  disparity.  Both  the  2-percent 
requirement  in  the  north  and  the  2,500 
lbs  (1,134  kg)  catch  requirement  for 
species  other  than  bluefin  tiina  (directed 
catch)  in  the  south  require  longline 
vessels  to  land  a  reasonable  amount  of 
directed  catch  as  a  requisite  for  an 
incidental  take  of  one  bluefin  tuna. 
Since  NMFS  is  unaware  of  any  directed 
longline  fishing  for  bluefin  occurring  in 
the  northern  area,  a  change  has  been 
sought  only  in  the  southern  area  where 
the  problem  is  occurring.  NMFS  rejects 
the  proposal  to  reword  the  requirement 
for  ttie  northern  fishery  because  it  may 
weaken  a  measiire  that  seems  to  have 
been  effective. 

Comment  A  conservation 
organization  questioned  the 
effectiveness  of  the  regulation  because  it 
estimated  that  the  2.500  (1.134  kg)  of 
directed  catch  can  be  easily  obtained 
and  felt  that  the  regulation  will  not 
discourage  a  fishery  directed  on  bluefin. 
It  suggested  that  the  minimum  catch  of 
allowed  species  be  set  at  15,000  lbs 
(6,804  kg). 

Response:  Comments  received  during 
public  hearings  and  from  the  NMFS  port 
statistics  program  indicate  that  2,500  lbs 
(1,134  kg)  is  an  appropriate  threshold 
amount  of  directed  catch  for  the 
southern  area.  Many  smaller  vessels  are 
not  capable  of  carrying  15.000  lbs  (6,804 
kg).  Although  2.500  lbs  (1,134  kg)  may  be 
easily  obtained  by  the  largest  vessels, 
NMFS  is  seeking  a  threshold  that  can  be 
applied  to  vessels  of  all  sizes  and  not 
exclusively  to  large  vessels. 

Comment  Several  commenters 
questioned  the  effectiveness  of  the  rule 
in  limiting  directed  fishing  on  bluefin 
because  the  bycatch  of  bluefin  is  much 
more  valuable  than  the  species  making 
up  the  directed  catch.  They  expressed 
concern  that  2.500  lbs  of  sharic  or 
yellowfin  tuna  could  be  brought  onto  a 
vessel  and  sold  at  any  price  or  dumped. 


since  the  bluefin  is  the  valuable  portion 
of  the  catch.  Another  proposed  that 
language  be  inserted  to  require  that  the 
directed  catch  be  "landed  and 
offloaded"  because  of  concern  that 
boats  might  carry  2.S00  lbs  (1,134  kg)  of 
shark  or  yellowfin  tuna  that  is  never 
offloaded. 

Response:  NMFS  believes  this  is  a 
legitimate  concern  and  the  language  of 
the  final  rule  has  been  revised  to  require 
that  in  order  to  land  one  incidentally 
caught  bluefin,  at  least  2,500  lbs  (1,134 
kg)  of  other  directed  species  must  be. 
offloaded  from  the  same  trip,  and 
documented  as  sold  on  the  dealer 
weighout. 

Comment  A  state  agency  commented 
that  the  measures  move  in  the  right 
direction,  but  proposed  that  protective 
language  be  inserted  to  state  that  if 
NNDFS  monitoring  shows  there  is  no 
reduction  in  the  mortality  of  giants  then 
the  spawning  area  shall  be  closed.  They 
felt  this  would  put  fishermen  on  notice 
that  such  catches  must  be  truly 
incidental. 

Response:  NMFS  scientists  believe 
that  closure  of  certain  spawni.ig  areas 
within  the  Gulf  of  Mexico  is  problematic 
because  the  location  of  the  areas  varies 
from  year  to  year.  Closing  the  entire 
Gulf  of  Mexico  exceeds  the  scope  of  this 
rule. 

Comment  Several  fishermen  and 
fishing  organizations  proposed  that 
additional  species  be  added  to  the  list  of 
those  making  up  the  2S00-lb  (1,134/kg) 
directed  catdi  since  these  species  are 
often  caught  in  the  longline  fishery.  The 
species  proposed  were  common  dolphin 
or  mahi-mahi,  wahoo.  albacore  tuna, 
escalar  or  oil  fish,  and  bigeye  tuna. 

Response:  It  is  NMFS'  intent  that 
longline  fishermen  direct  their  fishing  on 
species  other  than  bluefin:  therefore,  it 
is  both  reasonable  and  consistent  to 
include  all  other  species  in  the  2.riOO-lb 
(1,143-kg)  directed  catch  amount.  NMFS 
will  require  that  the  directed  catch 
amount  is  offloaded  from  the  same  trip 
and  documented  on  the  dealer  weighout. 

Comment  Several  fishermen  and  a 
fishing  organization  proposed  division  of 
the  incidental  catch  allocation  into  three 
equal  portions  for  Gulf  of  Mexico, 
southern  and  northern  Atlantic  areas  in 
order  to  prevent  die  entire  incidental 
catch  allocation  firom  being  used  up 
early  in  the  season  by  the  gulf  of  Mexico 
fishery.  They  believed  that  this  will 
reduce  discards  in  the  fisheries  in  the 
other  areas.  Another  commenter 
proposed  that  the  incidental  tonnage 
allocation  for  the  northern  area  should 
be  between  33  and  50  percent.  Those 
proposing  new  geographical  allocations 
also  proposed  s  change  in  the  way 
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quotas  are  adjusted  when  catches 
exceed  quota  limits.  They  proposed  that 
if  a  particular  quota  is  exceeded,  rather 
than  reducing  the  quota  in  another 
category  to  ensure  that  the  catch  for  the 
year  remains  within  the  overall  U.S. 
quota  limit  the  adjustment  should  be 
made  the  following  year  to  the 
allocation  for  the  area  that  went  over. 

Response:  NMFS  believes  that  the 
requirement  to  land  2.500  lbs  (1.134  kg) 
of  other  species  will  prevent  Uie 
incidental  allocation  from  being  used  up 
early  in  the  season  by  directed  fishing. 
Because  a  measure  to  subtract  overages 
bom  a  subsequent  year's  quota  was  not 
specifically  addressed  in  the  proposed 
rule  and.  therefore,  the  public  has  not 
had  an  opportimity  to  comment  fully  on 
it,  NMFS  intends  to  include  this  measure 
in  a  proposed  rule  in  1992. 

Comment-  One  commenter  opposed 
the  proposed  rule  because  it  applies  to 
an  area  greater  than  that  required  to 
protect  spawning  fish  and  felt  it  is 
unacceptable  to  put  these  restrictions  on 
boats  in  areas  other  than  the  spawning 
area. 

Response:  There  is  no  directed  fishing 
permitted  for  bluefin  ttma  for  U.S. 
longline  vessels  in  any  area.  NMFS 
implemented  longline  restrictions  to 
preclude  expansion  of  the  bluefin 
fishery  by  non-traditional  fisheries. 
Although  the  longline  restrictions  serve 
to  implement  the  ICCAT  objective 
concerning  the  Gulf  of  Mexico  spawning 
area,  this  is  not  the  sole  purpose:  the 
purpose  is  to  preclude  directed  fishing 
by  U.S.  lon^iners  in  any  area  at  any 
time,  and  therefore,  it  is  appropriate  to 
apply  the  restriction  to  the  entire 
southern  area. 

Comment-  With  the  proposed 
reduction  in  the  bycatdi  limit  from  two 
fish  to  one,  a  fishiiag  organization 
requested  more  flexibility  on  the  24-hour 
reporting  requirement  It  also  proposed 
making  it  acceptable  to  submit  facsimile 
(fax)  landings  reports  within  24  hours 
with  associated  paperwork  to  be 
postmarked  witUn  48  hours. 

Response:  The  Assistant 
Adnunistrator  is  required  to  close  this 
fishery  when  die  quota  is  taken  and 
relaxing  this  requirement  would  make  it 
more  difficult  to  carry  out  this 
responsibility.  NMFS  cannot  consider 
relaxing  the  24-hour  reporting 
requirement  and  has  modified  the  final 
rule  to  clarify  that  the  reports  required 
of  dealers  must  be  postmarked  within 
the  times  specified  in  the  repilations. 

Comment-  One  commenter  proposed 
that  the  regulations  be  altered  to  require 
that  dealer  reports  be  faxed  to  NKffS  to 
allow  timely  monitoring  of  quotas  and 
reduce  the  likelihood  of  quota  overages. 


Response:  NMFS  does  not  believe  that 
it  is  feasible  to  impose  this  requirement 
on  the  small  dealers  at  this  time. 

Comment-  One  fishing  oiganization 
expressed  concern  that  the  proposed 
rule  is  not  adequate  to  prevent  stock 
decline  and  proposed  that  the  proposed 
measures  be  implemented  for  2  years.  If 
monitoring  shows  continued  population 
decrease,  the  fishery  should  ^en  be 
closed  completely. 

Response:  The  purpose  of  this  rule  is 
to  bring  the  U.S.  fishery  into  compliance 
with  the  ICCAT  agreements  to  conserve 
and  manage  the  resource  by  prohibiting 
a  directed  fishery  in  the  Gulf  of  Mexico. 
It  is  important  to  manage  fishery 
resources  on  a  stock-wide  basis  and  this 
can  be  effectively  accomplished  throu^ 
ICCAT.  For  the  United  States  to  lead  the 
way  toward  improving  the  health  of  the 
resource,  it  must  first  reconcile 
inconsistencies  between  the  domestic 
and  international  programs.  NMFS  will 
continue  to  pursue  improvements  to  the 
ICCAT  conservation  program. 

Comment  Several  fishermen  and  a 
fishing  organiration  proposed  that  gear 
restrictions  should  be  considered  for  the 
Gulf  of  Mexico  longline  fishery  to 
reduce  the  incidental  catch  of  giant 
bluefin.  They  proposed  that  requiring 
the  use  of  250^300  lb  (113-136  kg)  test 
leaders  in  the  Gulf  of  Mexico  between 
January  1  and  June  1  would  protect 
spawning  fish  because  giant  tuna  would 
break  off. 

Response:  NMFS  believes  that  gear 
restrictions  could  be  a  future 
management  option  but  that  further 
study  is  required  to  define  exact 
specifications  and  enforcement 
methods. 

Comment  One  commenter  proposed 
an  alternate  management  scheme  to 
protect  bluefin  and  other  currently 
overfished  large  pelagic  fishes  that 
would  require  boats  to  return  to  port 
and  land  their  catch  once  die  daily 
quota  for  any  single  regulated  species  is 
reached  (e.g.,  bluefin,  swordfish.  etc.). 
They  believe  that  this  is  one  of  the  only 
effective  methods  to  reduce  directed  and 
incidental  mortality  short  of  a 
prohibition  of  longfining. 

Respome:  There  are  no  daily  quotas 
for  other  tunas  (e.g.,  yelloMrfin,  l^ye, 
etc.)  and  swordfish  caught  by  longline. 
or  any  other  large  pelagic  species  in  the 
Atlantic  or  Gulf  at  this  time. 
Implementing  such  a  program  would 
require  amendments  to  fishery 
management  plans  for  several  species, 
which  exceeds  the  scope  of  this 
ndemaking. 

Comment  One  commenter  opposed 
the  proposed  rule  and  suggesteid  instead 
closing  the  fishery  during  spewning  and 
then  aUowing  fishing  without  trip  or 


daily  limits.  He  proposed  that 
mandatory  daily  reporting  of  all  tuna 
caught,  including  reports  from  vessels 
still  at  sea.  would  prevent  discard 
mortality  and  ensure  that  the  fishery  is 
closed  when  the  quota  is  taken. 

Response:  NMFS's  previous  rejection 
of  this  alternative  remains  unchanged, 
because  the  location  of  the  spawning 
areas  within  the  Gulf  of  Mexico  varies 
from  year  to  year.  As  stated  in  response 
to  the  previous  comment  ICCAT  has 
identified  the  elimination  of  the  directed 
bluefin  fishery  as  a  priority  and  NMFS 
rejects  any  proposal  that  would  permit  a 
directed  bluefin  fishery  in  the  Gulf  of 
Mexico  or  any  expansion  of  directed 
bluefin  fishing  by  non-traditional 
fisheries. 

Comment  One  commenter  stated  that, 
if  longlining  continues  to  be  allowed 
during  spawning  season,  it  should  only 
be  permitted  with  observers  aboard 
Another  commenter  stated  that  observer 
coverage  in  the  fishery  should  be 
enhanced  to  provide  a  more  accurate 
estimate  of  discards. 

Response:  NMFS  has  implemented 
observer  programs  in  some  fisheries,  but 
does  not  currently  have  such  a  program 
in  the  Southeast  Region. 

Comment  Many  commenters 
proposed  that  the  Gulf  of  Mexico  be 
closed  entirely  to  fishing  in  order  to 
protect  spawning  bluefin.  Several 
challenged  the  NMFS  assertion  that  this 
option  is  not  feasible  because  spawning 
areas  vary  from  year  to  year.  They  felt 
that  the  area  is  not  so  large  or  variable 
that  it  could  not  be  reasonably  specified 
and  closed.  One  stated  that  given 
ICCATs  intent  to  protect  spawning  fish. 
NMFS  should  go  further  than  the 
proposed  regulations.  Several  proposed 
closing  the  entire  Gulf  to  fishing  during 
spawning:  suggested  dates  for  closure 
vary,  but  all  fall  within  the  period 
January-May.  One  commenter  also 
proposed  that  to  discourage  illegal 
activity,  the  sale  of  bluefin  tuna  should 
be  prohibited  throughout  the  year  in 
Gulf  states.  Several  commenters 
questioned  the  effectiveness  of  the 
measures  because  they  believe  they  will 
result  in  increased  discard  mortality. 

Response:  NMFS  believes  it  is 
possible  to  conduct  directed  fishing  on 
species  other  than  bluefin.  with  only  a 
limited  amount  of  bluefin  bycatch, 
provided  that  sufficient  incentives  are  in 
place.  NMFS  believes  the  2.S00-lb  (1.134- 
kg)  threshold  and  one-fish  bycatch 
allowance  wtU  force  vessels  to  move 
away  from  bluefin.  However,  if  this 
measure  is  demonstrated  to  be 
ineffective.  NMFS  will  cnosider  more 
stringent  measufes  in  a  6ituie 
rulemaking. 
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Comment:  Four  comments  were 
received  that  specifically  concerned  the 
portion  of  the  proposed  rule  that  would 
prohibit  retention  of  Atlantic  bluefin 
tuna  in  the  Gulf  of  Mexico  except  by 
vessels  permitted  in  the  Incidental 
Catch  category.  One  commenter 
opposed  the  rule  and  wished  the  entire 
Gulf  closed  to  all  possession  or 
retention  of  blueRn.  Three  comment^rs 
(an  individual,  a  state  fisheries  agency, 
and  a  fishing  club}  favored  the  proposed 
rule.  In  addition,  many  of  those  who 
commented  on  the  incidental  catch 
regulation  proposed  a  complete  or 
partial  halt  to  all  catching  of  bluefin  in 
the  Gulf:  they  are  construed  to  oppose 
this  portion  of  the  rulemaking  since  it 
allows  incidental  catches  to  occur. 

Response:  A  complete  closing  of  the 
Gulf  of  Mexico  to  those  directed 
fisheries  that  legitimately  have  bycatch 
of  bluefin  tuna  is  responded  to  in  the 
previous  response.  | 

Comments  Concerning  the  Technical 
Modificatibns 

Comment:  Two  individuals  favored 
the  measure  prohibiting  landing 
regulated  tunas  in  other  than  whole  or 
gutted  (not  gilled]  form.  Three 
individuals  and  five  fishing 
organizations  opposed  it.  Most  of  the 
commenters  opposing  this  measure  did 
80  because  heading  improves  quality 
and  preservation  and  because  it 
provides  more  storage  area  on  vessels. 
One  commenter  was  also  concerned 
that  the  regulation  would  create  fish 
waste  disposal  problems  on  shore. 
Commenters  proposed  that  NMFS 
should  continue  to  allow  heading  of 
regulated  timas  and  that  the 
measurement  from  the  pectoral  fin  to  the 
fork,  or  from  the  nape  to  the  caudal  keel, 
should  be  used  to  estimate  the  total 
length  of  a  headed  fish.  One  commenter 
proposed  that  NMFS  retain  the  existing 
guideline  in  the  regulation  for  estimating 
the  size  of  a  headed  fish.  One 
commenter  expressed  concern  that 
measurements  of  gilled  and  gutted  fish 
actually  overstate  the  length  of  the  fish 
and  will  result  in  inaccurate  data,  and 
suggested  that  the  measurement  from 
the  collar  membrane  to  the  tail  is  more 
accurate.  One  fishing  club  proposed 
adding  a  specific  definition  of  "head-off 
length" — the  measurement  taken  in  a 
straight  line  along  the  middle  of  the 
lateral  surface  from  pectoral  girdle 
(collar]  to  the  fork  in  the  tail;  they  also 
proposed  that  language  be  added  to 
make  it  a  violation  to  mutilate  the 
pectoral  girdle.  Two  of  the  commenters 
proposed  that  instead  of  prohibiting  the 
removal  of  the  head,  it  should  be 
required  that  all  fish  be  measured  before 


heading  and  the  length  reported  at  the 
point  of  sale. 

Response:  The  reasons  for  prohibiting 
the  heading  and  gilling  of  school  and 
medium  tunas,  i.e.,  accurate 
measurements  and  field  identification, 
are  outlined  under  "Technical 
Modifications"  above.  NMFS  agrees, 
however,  that  if  fishermen  will  measure 
tunas  before  they  are  headed  and 
provide  the  lengths  to  the  dealers  for 
reporting  to  NMFS,  this  removes  one 
reason  for  the  prohibition.  However,  this 
does  not  address  the  problem  of  field 
identification  of  small  tuna.  Therefore, 
until  another  scientifically  documented 
identification  method  is  found,  this 
requirement  remains  in  effect  for 
regulated  tunas  less  than  77  inches  (196 
cm). 

Comment:  One  fishing  club  opposed 
the  heading  prohibition;  however,  the 
club  requested  that,  if  NMFS  proceeds, 
the  final  rule  be  changed  to  allow  the 
use  of  a  rod  'O  destroy  the  spinal  cord 
(leaving  a  hole  in  the  head)  because  this 
improves  the  quality  of  the  meat 

Response:  NMFS  has  no  problem  with 
this  and  has  modified  the  final  rule  to 
allow  the  spinal  cord  to  be  destroyed. 

Comment-  One  fishing  club  opposed 
the  application  of  the  heading 
prohibition  to  other  species  of  tuna. 
They  felt  that  only  three  ways  exist  to 
identify  tuna  species  accurately  (gill* 
raker  count,  examination  of  liver, 
examination  of  body  cavity)  and  the 
proposed  rule  would  make  it  difficult  to 
use  any  of  the  three. 

Response:  The  only  known  field 
method  to  distinguish  between  small 
tunas  is  by  gill-raker  count  (examination 
of  the  livers  is  impractical).  The 
requirement  to  leave  the  head  on  the 
fish  will  also  require  gill  rakers  to 
remain  intact. 

Comment  Three  individuals  opposed 
a  modification  to  the  regulations  to 
allow  changes  to  be  made  in  permit 
categories  after  May  15. 

Response:  NMFS  believes  it  should 
have  the  administrative  latitude  to 
correct  mistakes  that  occur  in  the 
permitting  process,  which  is  the  reason 
for  this  measure. 

Comment'  Four  individuals  we're  in 
favor  of  the  proposal  to  allow  incidental 
rod  and  reel  catch  to  be  extended  to  the 
traditional  fishing  grounds  in  the 
Bahamas  and  Cayman  Islands.  Two 
fishing  organizations  opposed  it  until 
these  nations  become  members  of 
ICCAT.  One  fishing  organization 
expressed  concern  that  this  rule  may 
impact  the  U.S.  quota  and  believed  that 
any  reduction  in  the  U.S.  quota  as  a 
result  of  this  rule  is  unacceptable. 


Response:  This  revision  will  allow  the 
incidental  harvest  of  giant  bluefin 
caught  by  U.S.  fishermen  in  traditional 
rod  and  reel  fisheries  in  areas  such  as 
the  Bahamas,  Cayman  Islands,  etc.  U.S. 
regulations  provide  an  established 
allocation  of  5.4  mt  of  quota  for  this 
fishery  thqt  was  formerly  limited  to  the 
Gulf  of  Mexico.  This  quota  has  never 
been  fully  harvested  and,  therefore,  is 
expected  to  be  sufficient  for  the 
extended  area  without  any  impact  on 
other  quotas. 

Comment:  Four  commenters 
supported  the  extension  of  dealer 
permitting  requirements.  One 
commenter  requested  that  the 
requirement  be  expanded  to  cover  all 
purchasers  of  tuna,  including  direct 
buyers  such  as  restaurants. 

Response:  NMFS  will  implement  the 
measure  as  proposed.  The  regulations 
already  require  that  all  direct  buyers, 
including  restaurants,  obtain  permits. 

Comment:  A  fishing  club  supported 
the  proposal  allowing  the  Regional 
Director  to  designate  a  person  other 
than  a  NMFS  enjforcement  agent  to  tag 
medium  and  giant  bluefin  tuna.  The  club 
believed  this  measure  will  improve 
information  about  unsold  mediums  and 
giants  that  may  be  lost  to  the  database 
due  to  the  difficulties  in  getting  a  NMFS 
agent  to  tag  the  fish. 

Response:  NMFS  is  implementing  this 
suggested  provision  through  this  final 
rule;  the  Regional  Director  will  have  the 
authority  to  designate  individuals  in 
appropriate  locations  for  the  delegation 
of  tagging  authority,  as  needed. 

Comment-  One  related  commenf'was 
received  from  a  state  fisheries  agency 
that  would  like  all  fish  to  be  tagged  if 
they  are  sold.  That  agency  believed  that 
this  measure  would  assist  in  the 
collection  of  data  concerning  the  smaller 
fish  that  are  sold. 

Response:  Currently,  NMFS  does  not 
require  school-size  bluefin  that  are  sold 
to  t>e  tagged;  however,  dealers  must 
report  them  to  NMFS  nonetheless. 
NMFS  does  not  believe  tagging  is 
necessary  because  smaU  fish  are  used  in 
local  maricets  and  not  transported 
overseas  and,  therefore,  do  not  require 
the  additional  tracking  ability  that 
tagging  provides  for  larger  fish. 
However,  tagging  school-size  fish  may^ 
be  proposed  in  future  rulemakings  if  this 
tracking  ability  becomes  necessary. 

Comment-  Two  commenters 
expressed  support  for  all  of  the 
proposed  "technical"  revisions.  A 
fishing  organization  proposed  the 
addition  of  language  in  {  285.31, 
requiring  enforcement  officers  to 
identity  themselves  to  the  captains  and 
crew  of  a  vessel  before  boarding. 


UMI 
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Response:  NMFS  enforcement  agents 
followed  specified  procedures  in 
carrying  oat  investigative  and 
enforcement  activitiet,  and  it  is  not 
necessary  to  specify  these  procedures  in 
the  regulations  that  apply  to  tiie  Atlantic 
bluefin  tuna  fishery. 

Comments  Concerning  a  Request  for 
Rulemaldog 

In  addition  to  the  proposed  rule 
published  March  11. 1901  (S6  FR 10227). 
NMFS  sought  oooiment  on  May  2, 1991 
(56  ER  2018S),  on  a  request  from 
fishermen  in  North  Carolina  to  have  a 
future  rulemaking  to  diange  the 
commencement  date  of  the  General 
category  season  for  giant  bluefm  tuna 
from  June  1  to  January  1,  thus  opening 
the  fishery  to  a  new  area  off  Nortii 
Carolina. 

'  Comment- Four  conunenters 
supported  this  proposal  and  six  opposed 
it.  One  of  the  supporters  pointed  out  that 
the  General  cate^My  quota  has  not  been 
taken  for  several  years.  Several  of  the 
opponents  believed  that  it  is 
inappropriate  to  expand  the  bluefin 
fishery,  particulariy  wrhen  more  control 
is  needed  in  the  fisheries  that  already 
exist 

Response:  NMFS  agrees  that  opening 
the  bluefin  tuna  fishery  to  non- 
traditional  areas  is  contrary  to  sound 
conservatioo  and  management  at  this 
time,  unless  the  expansion  is  counter- 
weighted  by  an  equivalent  reduction  in 
another  sector.  For  example,  the 
rebuilding  program  emphasizes 
protection  of  jnvenil*  bluefin;  therefore, 
a  proposal  to  allow  giant  bluefin  to  be 
harvested  instead  of  small  bluefin  off 
North  Carolina  is  an  action  NMFS 
would  want  to  consider.  Therefore,  this 
proposal  may  be  included  in  the 
forthcoming  comprehensive  rulemaking. 

Changes  Fkom  the  Proposed  Rum 

The  pnqwsed  rule  would  have 
allowed  domestic  longliners  operating 
south  of  36*  N.  latitude  to  land  a  bycatch 
of  one  bluefin  tuna  per  trip  only  if  they 
landed  at  least  2.500  lbs  (1,134  kg)  or 
more  of  yellowfin  tuna,  swordfish  and 
shark  on  the  same  trip.  The  final  rule 
has  been  modified  to  allow  all  species 
other  than  bluefin  to  be  counted  toward 
the  2.500  lbs  (1.134  kg]  provided  that  all 
species  are  offloaded  after  each  trip  and 
are  recorded  a»  sold  on  a  dealer  wei^- 
out.  This  was  done  in  response  to 
requests  to  expand  the  list  of  species  to 
be  included  in  the  2.S0O4b  (1,143-kg] 
threshold  catch,  and  in  consideration  of 
concerns  expressed  about  reductions  in 
swordfish  landings  due  to  recent 
regulation  changes  affecting  that  fisheiy. 

In  response  to  comments  on  the 
proposed  rule  for  the  southern  incidental 


longline  fishery,  a  disparity  in  the 
wording  of  the  regulations  for  the 
southern  and  northern  fisheries  was 
pointed  out  To  remedy  diis  disparity, 
the  final  rule  modifies  the  regulations  for 
allowable  incidental  bluefin  in  the 
northern  longline  fishery  to  require  that 
the  vessel  catch  be  landed  and 
doctimented  on  a  dealer  weighout  as 
sold. 

In  response  to  comments  received 
concerning  the  proposed  measure  to 
prohibit  removal  of  the  head  the  final 
rule  was  modified.  In  order  to  facilitate 
proper  identification  the  removal  of  the 
head,  fins  or  gills  will  be  prohibited  for 
young  school  school  or  medium  size 
categories  (smaller  than  77  inches  (196- 
cm)  total  fork  length,  measured  bma  the 
snout  to  the  foric  of  the  tail)  since  gill- 
raker  count  is  currently  the  only 
practical  means  of  species 
differentiation  in  smaller  fish.  In 
response  to  concerns  about  meat  storage 
of  fish  in  the  absence  of  heading,  the 
alimentary  organs  may  be  removed  and 
the  spinal  coid  destroyed  by  insertion  of 
a  metal  spike. 

The  final  rule  has  been  modified  to 
allow  the  removal  of  heads  and  gills 
from  giant  bluefin  tuna  (77  inches  (196 
cm)  total  fork  length  or  greater), 
provided  that  the  total  length  is 
recorded  prior  to  heading  and  reported 
to  the  dealer.  Heading  of  fish  is 
permitted  for  giant  bluefin  tuna  because 
neither  yellowfin  tuna  nor  bigeye  tuna 
reach  the  77-inch  (196-cm)  length.  For 
enforcement  purposes,  a  headed  fish 
with  a  pectoral  fin  to  fork  length, 
(measiffed  from  the  dorsal  insertion  of 
the  pectoral  fin  to  the  fork  of  the  tail)  of 
57  inches  (145  cm)  or  greater  will  be 
considered  a  giant  Atlantic  bluefin  tuna. 

Section  285.31(c]  has  also  been  added 
to  enable  the  Assistant  Administrator  to 
rescind  the  prohibition  on  heading  by  a 
notice  action  in  the  event  that  another 
scientifically  documented  and 
enforceable  method  for  identifying  tunas 
is  found. 

Among  the  technical  improvements  in 
the  proposed  rule  was  a  modification  to 
§  265.21(e)  that  would  allow  the 
Regional  Director  to  specify  a  date  when 
a  permit  expires.  That  modification  was 
implemented  separately  in  a  final  rule 
published  on  October  3, 1991  (56  FR 
50061),  due  to  the  need  for  sufficient 
lead  time  to  allow  for  permit  renewal 
before  commencement  of  the  1992 
fishing  season.  Therefore,  that  provision 
is  not  included  in  this  final  rule. 

This  fmal  rule  also  modified  1 285.29 
(a)  and  (b)  of  the  rule  to  clarify  that  the 
reports  required  by  these  paragraphs 
must  be  postmarked  within  the  times 
specified  dierein. 


Classification 

.  An  environmental  assessment  (EA) 
was  prepared  in  19S3  to  implement  the 
ICCAT  recommendations  of  1982.  The 
EA  concluded  that  there  would  be  no 
additional  significant  environmental 
impacts  resulting  from  the  action  that 
were  not  addressed  in  the 
Environmental  impact  Statements 
published  in  1960  and  1962.  This  rule 
does  not  alter  the  scope  or  intent  of 
those  regulations.  Copies  of  the  EA  may 
be  obtained  from  the  Regional  Director 
(see  Aoomnts). 

The  Assistant  Administrator  has 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  1229L 
The  action  will  not  have  a  cumulative 
effect  on  the  economy  of  $100  million  or 
more,  nor  will  it  result  in  a  major 
increase  in  costs  to  consumers, 
industries,  government  agencies,  or 
geographical  regions.  No  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  competitiveness  of  US.' 
based  enterprises  are  anticipated. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
summary  of  the  reasons  for  this 
certification  was  published  at  47  FR 
10227  (March  11. 1991).  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared.  All  of  the  vessels  operating  in 
the  Atlantic  bluefin  tuna  fishery  are 
considered  small  entities.  These 
measures  do  not  reduce  the  total  amount 
of  bluefin  tuna  allocated  for  harvest  by 
VS.  fishermen  and  are  not  expected  to 
result  in  under-harvesting  of  any  of  the 
quotas  established  for  bluefin  tima.  lite 
impact  of  the  measure  specifying  the 
amount  of  other  species  to  be  landed  in 
conjunction  with  incidental  bycatch  of 
bluefin  in  the  southern  longline  fishery 
will  be  that  income  previously  derived 
from  the  illicit  directed  fishery  for 
Adantic  bluefin  tuna  in  the  Gulf  of 
Mexico  will  be  redirected  to  vessels  that 
legitimately  land  bluefm  incidental  to 
other  species.  This  is  consistent  with  the 
original  intent  of  the  rule. 

The  Assistant  Administrator  finds, 
pursuant  to  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C 
553(d)(3}).  for  good  cause  that  it  is 
impracticable  to  delay  for  30  days  the 
effective  date  of  this  final  rule.  Because 
the  Gulf  kmgiine  fishery  begiits  on 
January  1.  tUs  final  rule  must  take  effect 
on  December  31. 1991.  to  ensure  United 
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States  compliance  with  its  treaty 
obligation. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  and  approved 
by  the  Office  of  Management  and 
Budget  Section  285.21(c)  makes  a  minor 
revision  to  the  requirement  for  vessel 
permits  (0MB  Control  Number  064ft- 
0202).  The  reporting  burden  for  permit 
applications  is  estimated  to  average  30 
minutes  for  initial  permits  and  15 
minutes  for  renewals.  Section  285.23  is 
slightly  revised  to  allow  incidental  rod 
and  reel  harvest  in  areas  outside  the 
Gulf  of  Mexico.  Such  harvests  must  be 
reported  and  made  available  for 
inspection  and  attachment  of  a  metal  tag 
within  24  hours  of  landing.  The  reporting 
burden  is  estimated  to  average  2 
minutes  per  response  (0MB  Control 
Number  0648-0202).  Section  285.25  is 
revised  to  reflect  new  telephone 
numbers  to  call  to  request  a  purse  seine 
vessel  inspection  24  hours  prior  to 
offloading.  The  reporting  burden  is 
estimated  to  be  5  minutes  per  request 
(0MB  Control  Number  0648-0202). 
Section  285.28(a)  is  revised  to  include 
importers  of  bluefm  and  thus  requires 
their  compliance  with  dealer  reporting 
requirements.  The  reporting  burden  for 
dealer  reports  (Section  285. 29  (a)  and 
(b))  is  estimated  to  average  2  minutes 
per  report  (0MB  Control  Number  0640- 
0239).  Section  285.29(e).  as  well  as 
S  285.30,  are  revised  to  reflect  new 
telephone  numbers  to  call  to  request 
offloading  inspections  for  buyboats  and 
to  request  inspection  and  tagging  of 
unsold  medium  and  giant  blueHn.  The 
reporting  burden  is  estimated  to  be  2 
minutes  for  each  request  (0MB  Control 
Number  0648-0202).  These  burden 
estimates  include  ihe  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  coUection-of-information. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
coUections-of-information  to  the  Office 
of  Fisheries  Conservation  and 
Management,  1335  East- West  Highway, 
Silver  Spring,  MO  20910.  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20235. 
Attention:  NOAA  Desk  Officer. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612.  I 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries.  Penalties,  Reporting  and 
recordlceeping  requirements.  Treaties. 


Dated:  December  30. 1991. 
Samuel  W.  McKaen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  285  is  amended  . 
as  follows: 

PART  285— ATLANTIC  TUNA 
FISHERIES 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq. 

2.  Section  285.2  is  amended  by  adding, 
in  alphabetical  order,  definitions  of 
"eviscerated"  and  "Hdhing  record"  and 
by  revising  paragraph  (a)  of  the 
definition  of  "Regional  Director"  to  read 
as  follows: 

9285^    Deflnitiont. 


Eviscerated  means  removal  of  the 
alimentary  organs  only. 

•        *        •        •        • 

Fishing  record  means  all  records  of 
navigation  and  operations,  as  well  as  all 
records  of  catching,  harvesting, 
transporting,  landing,  purchase  or  sale. 

***** 

Regional  Director  means 

(a)  For  purposes  of  Atlantic  bluefin 
tuna,  the  Director,  Northeast  Region, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester.  MA  01930- 
3799;  and 
***** 

3.  Section  285.3  is  amended  by 
revising  paragraphs  (b)  and  (f)  and  by 
adding  a  new  paragraph  (g)  to  read  as  - 
follows: 

9285.3   Prohil>itlont. 

***** 

(b)  For  any  person  to  land,  transship, 
ship,  transport  purchase,  sell,  offer  for 
sale,  import,  export,  or  have  in  custody, 
possession,  or  control  any  fish  that  the 
person  knows,  or  should  have  known, 
was  taken,  retained,  possessed,  or 
landed  contrary  to  this  part,  without 
regard  to  the  citizenship  of  the  person  or 
registry  of  the  fishing  vessel  that 
harvested  the  fish. 


UMI 


(f)  For  any  person  or  vessel  subject  to 
the  jurisdiction  of  the  United  States  to 
land  any  tuna  other  than  giant  Atlantic 
bluefin  tuna  in  forms  other  than  whole 
or  eviscerated,  or  to  possess  such 
bluefin  tuna  for  commercial  purposes  in 
forms  other  than  whole  or  eviscerated 
unless  such  tuna  has  been  prepared  for 
immediate  packing  in  a  sealed  container 
for  shipment  or  transport  A  metal  spike 
may  be  inserted  into  the  spinal  column, 
leaving  a  hole  in  the  head  of  the  fish,  in 


order  to  destroy  the  spinal  cord  and 
enhance  meat  preservation  and  quality. 
In  the  case  of  giant  Atlantic  bluefin 
tuna,  it  is  unlawful  for  any  person  or 
vessel  subject  to  the  jurisdiction  of  the 
United  States  to  land  any  tuna  in  forms 
other  than  round,  eviscerated  or  with 
the  head  removed. 

(g)  For  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  land, 
transship,  ship,  transport,  purchase,  sell, 
offer  for  sale,  import,  export  or  have  in 
custody,  possession,  or  control  any 
regulated  species  that  was  harvested, 
retained,  or  possessed  in  a  manner 
contrary  to  tiie  regulations  of  another 
country. 

4.  Section  285.21  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

9285.21    Vssstlpennlts. 

(c)  Application  procedure.  A  vessel 
owner  applying  for  an  Atlantic  bluefin 
tuna  permit  under  this  section  must 
submit  a  completed  permit  application 
signed  by  the  owner  on  an  appropriate 
form  obtained  from  the  Regional 
Director.  The  application  must  be 
submitted  to  the  Regional  Director  at 
least  30  days  before  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  The  application  must 
include  the  name  and  address  of  the 
vessel  owner,  the  name  of  the  vessel, 
the  port  where  the  vessel  is  docked,  the 
official  State  registration  or  U.S.  Coast 
Guard  documentation  number,  the 
tonnage  if  known,  the  length  of  die 
vessel,  the  area  to  be  fished,  and  the 
category  of  the  permit  Except  for  purse 
seine  vessels,  an  owner  may  change  the 
category  of  the  vessel's  permit  by    - 
notifying  the  Regional  Director  in 
writing  before  May  15.  After  May  15,  the 
vessel's  permit  category  may  not  be 
changed  for  the  remainder  of  the 
calendar  year  regardless  of  any  change 
in  the  vessel's  ownership,  unless  the 
vessel  never  had  recorded  landings  of 
Atlantic  bluefin  tima,  or  unless  there  is 
sufficient  evidence  for  the  Regional 
Director  to  determine  that  an  error 
involving  contradictory  information  was 
made  on  the  application. 

5.  Section  285.23  is  amended  by 
revising  paragraphs  (f)(1).  (f)(2)  and  (g) 
to  read  as  follows: 

9285.23   mcMentaicatdi. 

•       *       •       *       • 

(f)  •  •  * 

(1)  South  of  X'Off  N.  latitude,  one 
bluefin  per  vessel  per  trip  may  be 
landed  provided  that  at  least  2,500  lbs 
(1,134  kg]  of  species  other  than  Atlantic 
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bluefin  tuna  are  landed  and  offloaded 
from  the  same  trip  and  are  recorded  on 
the  dealer  weighout  as  sold. 

(2)  North  of  36'00'  N.  latitude,  one 
bluefin  per  vessel  per  trip  may  be 
landed  provided  that  it  does  not  exceed 
two  percent  by  weight  of  all  other  fish 
landed,  offloaded  and  documented  on 
the  dealer  weighout  as  sold  at  the  end  of 
each  fishing  trip. 

(g)  Rod  and  reel.  Subject  to  the  quotas 
in  S  285.22,  any  person  operating  a 
vessel  using  rod  and  reel  gear  and 
possessing  an  Incidental  Catch  permit 
issued  under  §  285.21  may  catch  and 
retain,  annually,  one  giant  Atlantic 
blueHn  tima  as  an  incidental  catch.  The 
permit  holder  must  report  to  the  nearest 
NMFS  enforcement  office  found  at 
5  285.30(c)(2),  within  24  hours  of  landing, 
any  giant  Atlantic  bluefin  tuna  taken 
and  must  make  the  tuna  available  for 
inspection  and  attachment  of  a  metal 
tag.  No  such  Atlantic  blueHn  tima  may 
be  sold  or  transferred  to  any  person  for 
a  commercial  purpose. 


e.  Section  285.25  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

S  2S5.25    PuTM  Mifw  vmmI  rs^ulfwnwitSa 

(c)  Inspection.  Any  owner  or  operator 
of  a  purse  seine  vessel  with  a  permit 
issued  under  §  285.21(b)  must  request  an 
inspection  of  the  vessel  and  fishing  gear 
by  an  enforcement  agent  of  NMFS 
before  commencing  any  fishing  trip  that 
may  result  in  the  harvest  of  any 
regulated  species  and  before  offloading 
any  Atlantic  bluefin  tuna.  The  vessel 
owner  or  operator  must  request  such 
inspection  at  least  24  hours  before 
commencement  of  a  fishing  trip  and 
offloading  by  calling  508-563-5721  or 
508-281-9261.  Purse  seine  vessel  owners 
or  operators  must  have  each  medium 
and  giant  Atlantic  bluefin  tuna  in  their 
catch  weighed  (round  weight), 
measured,  and  the  information  recorded 
on  the  appropriate  forms  at  the  time  of 
offloading  and  prior  to  transporting  said 
tima  from  the  area  of  offloading. 


7.  Section  285.26  is  revised  to  read  as 
follows: 

S2tS.26    SiMdasMS. 

For  any  Atlantic  bluefin  tuna  found 
with  the  head  removed  it  is  deemed,  for 
purposes  of  this  subpart  that  the  tuna, 
when  caught,  fell  into  a  size  class  in 
accordance  with  the  following  formula: 
Total  fork  length  equals  pectoral  fin  fork 
length  multiplied  by  a  factor  of  1.35.  For 
this  purpose,  all  measurements  must  be 
taken  along  the  middle  of  the  lateral 
surface  from  dorsal  insertion  of  the 
pectoral  fin  of  the  beheaded  fish  ti>  the 
fork  of  the  tail  (PF,  see  Figure  1).  The 
pectoral  fin  fork  length  will  be  the  sole 
criterion  for  determining  the  size  class 
of  a  beheaded  Atlantic  bluefin  tuna. 
Total  fork  length  will  be  the  sole 
criterion  for  determining  the  size  class 
of  whole  (head  on)  Atlantic  bluefin  tuna. 
Atlantic  bluefm  tuna  are  deemed  to  fall 
into  size  class  according  to  the  following 
table;  approximate  round  weights  are 
given  for  illustrative  purposes  only.    , 


Sindass 


Total  fork  Isngth 


Pactoral  fin  fofk  kMi^tfi 


AppfOL  round  wt. 


Young  school 
Medium"2Z. 

QiMH 


<26  in  «66  cm) _ 

26  to  <57  in  (86  to  <145  cm).... 
57  to  <77  in  (145  to  <  196  cm).. 
77  In  (196  cm)  or  greater — 


<19  in  (<4«  cm) 

19  to  <42  in  (48  to  <107  cm).... 
42  to  <S7  in  (107  to  <145  cm)., 
57  in  (145  cm)  or  greater.... 


<14lb«(<6.4kg) 
14  to  <13S  be  (6.4  to  <61  kg) 
<135  to  <310  t»  (81  to  <  140  kg) 
310  be  (140  kg)  or  greater 


8.  Section  285.28  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S28S.2S    DMterpermKs. 

(a)  General.  A  dealer  purchasing, 
receiving,  possessing,  importing  or 
exporting  Atlantic  bluefm  tuna  must 
have  a  valid  permit  required  under  this 
section.  If  such  purchase  or  receipt  is 
made  from  a  buy-boat  the  buy-boat 
must  have  a  valid  permit  under 
paragraph  (1)  of  this  section. 
•        •        •        *        * 

9.  Section  285.29  is  amended  by 
revising  paragraphs  (a),  (b)  and  (e),  and 
by  adding  an  0MB  control  number  to 
read  as  follows: 

{  28&29   DMtor  racordkMping  and 
raporting. 

(a)  Must  submit  to  the  Regional 
Director  a  daily  report  on  a  reporting 
card  provided  by  NMFS.  Said  card  must 
be  postmarked  within  24  hours  of  the 
purchase  or  receipt  of  each  medium  or 
giant  Atlantic  bluefin  tuna.  Each 
reporting  card  must  be  signed  by  the 
vessel  permit  holder  or  vessel  operator 
and  must  show  the  Atlantic  bluefin  tuna 


vessel  permit  number,  metal  tag  number 
affixed  to  the  fish  by  the  dealer  or 
assigned  by  an  authorized  officer,  the 
date  landed,  the  port  where  landed,  the 
roimd  or  dressed  weight  the  whole  fork 
length,  gear  used,  and  area  where 
caught 

(b)  Must  submit  to  the  Regional 
Director  a  weekly  report  on  forms 
supplied  by  NMFS.  Said  report  must  be 
postmarked  within  2  days  after  the  end 
of  each  reporting  week  in  which  Atlantic 
bluefin  tuna  were  purchased  or 
received.  Each  report  must  specify 
accurately  and  completely:  The  number 
of  tuna  purchased  or  received,  including 
imported  t\ma;  location  where  each  tima 
was  landed;  the  disposition  of  the  tima 
(names,  addresses  and,  where 
applicable,  country  of  destination);  the 
source  of  the  tuna  (names  and 
addresses);  dates  purchased  or  received; 
metal  tag  numbers  (where  applicable); 
round  or  dressed  weight  and  whole  fork 
length  (by  individual  tuna);  and  any 
other  information  requested  by  the 
Regional  Director.  Also,  dealers  using 
buy-boats,  in  addition  to  the  information 
required  above,  must  include  the  precise 


time  and  date  when  each  tima  was 
received  aboard  the  buy-boat 

•  »       •       •       • 

(e)  Each  operator  of  a  buy-boat  in      ■> 
addition  to  the  above,  must  notify  the 
Regional  Director  of  any  intended 
offloading,  and  must  request  a  vessel 
inspection  at  least  6  hours  before  such 
offloading,  by  calling  508-281-9261 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  local  time, 
or  at  all  other  times  during  the  day  and 
weekends,  by  calling  508-992-7711.  In 
making  the  request  for  inspection,  the 
owner  or  operator  of  the  buy-boat  or  a 
designated  representative  must  provide 
his/her  name,  the  buy-boat's  name  and 
permit  number,  the  number  of  tima 
received,  and  the  location  and 
anticipated  time  of  landing  in  port 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  064S- 
0239] 

10.  Section  285.30  is  amended  by 
revising  paragraphs  (c)(2)  and  (d)  to 
read  as  follows: 

SatSJO   Mataltaga. 

•  ••••' 
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(2)  Any  person  Who  catches  a  me^uin 
or  giant  Atlantic  biuefin  tuna  and  does 
not  transfer  it  to  a  permitted  dealer  must 
contact  the  nearest  NMFS  enforcement 
office  at  the  time  of  landing  such 
Atlantic  bhwrm  tuna  and  make  the  tuna 
avatlaUe  for  inspectioa  and  attachment 
of  a  metal  tag.  The  offices  to  contact  are: 
Portland,  Maine  (207-780-3241);  Otis  Air 
Force  Base.  Massachusetts  (506-563- 
5721);  Brielle,  New  Jersey  (201-528- 
3315);  Atlantic  Beach.  North  Carolina 
(919-247-4549):  BruBswick.  Georgia 
(91 2-265-0108);  Miami.  Florida  (305-361- 
4224):  St.  Thomas.  U.S.  Virgin  Islands 
(809-774-5226);  San  Juan.  Puerto  Rico 
(809-782-8686);  St.  Petersburg,  Flcnida. 
(813-893-3145);  St.  Joe,  Florida  (904-227- 
1879);  OT  Corpus  Christi.  Texas  (512-888- 
3362).  Hie  Regional  Director  may 
designate  a  person  other  than  a  NMFS 
agent  to  inspect  eid  tag  the  fish.  Such 
designation  will  be  made  in  writing. 

(d)  fiemovo/  o/Xogs.  A  metal  tag 
affixed  to  any  medium  or  giant  Atlantic 
biuefin  tuoa  must  remain  on  the  tuna 
until  the  tuna  is  either  cut  into  porticms 
or  sold  for  export  from  the  United 
States.  If  the  tuna  or  tuna  parts 
subsequently  are  packaged  for  transport 
for  domestic  commercial  use  or  for 
«xport,  the  tag  number  must  be  written 
legibly  and  indelibly  on  the  outside  of 
any  package  or  oontainer.  Tag  numbers 
must  be  recorded  on  any  document 
accompanying  shipments  of  biuefin  tuna 
for  domestic  commercial  use  or  for 
export  I 

11.  Section  285.31  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  (aj(5), 
(a)(10).  (a)(15),  and  by  adding 


paragraphs  (apO)  through  (a)(33),  and 
(c).  to  read  as  Mlows: 

S28541    ProMt>Hion*. 

ta)'** 

(1)  Fish  for,  catch,  possess,  or  land 
Adanticbluefish  tuna  without  a  vafid 
permit  required  under  |  285.21  and 
carried  onboard  the  vessel; 

(2)  Firfi  for.  catdi.  possess,  or  land 
Atlantic  biuertsh  tuna  after  fishing  has 
been  closed  or  before  fishing  has 
commenced  under  i  285.20,  except 
under  the  provisions  of  S  285.27; 

(5)  Fish  for,  catch,  possess,  or  land 
Atlantic  bluehsh  tuna  in  excess  of  any 
allocation  made  under  S  285.25(d]; 

•        •        •        •        • 

(10)  Land  any  bina  other  than  giant 
Atlantic  biuefin  tuna  in  forms  other  thaa 
whole  or  eviscerated,  or  to  possess  such 
biuefin  tuna  for  commercial  purposes  io 
forms  other  dian  whole  or  eviscerated 
traless  soch  tuna  has  been  pr^ared  for 
immediate  packing  in  a  sealed  container 
for  shipment  or  transport.  A  metal  sinke 
may  be  inserted  into  the  spinal  column, 
leaving  a  hole  in  the  bead  of  the  fish,  in 
order  to  destroy  the  spinal  cord  and 
enhance  meat  preservation  and  quality. 
ha  the  case  of  giant  Atlantic  bhiefin 
tuna,  it  is  ludawfitl  for  any  person  or 
vessel  subject  to  the  jurisdiction  a[  the 
United  States  to  land  any  tuna  in  forms 
other  than  round,  or  with  the  head 
removed; 

(15)  SeU.  offer  for  sale,  or  transfer  to 
any  person  for  a  commercial  purpose 


any  gimt  Atlantic  bhiefin  tuna  caught 
incidentally  unit  rod  and  reel  gear 
under  S  285.23(g|; 

(30)  Fish  far,  catch,  possess  or  land 
Atlantic  bloefin  tuna  from  Ae  Gulf  of 
Mexioe  except  under  1 285.23  {f)  (1)  and 

(«); 

(31)  Assault  resist,  oppose,  impede, 
intimidate,  or  interefere  with  any 
authorized  officer  m  the  conduct  <rf  any 
search,  inspecticm,  or  seizure  laade  in 
connection  with  mforcement  of  this 
part; 

(32)  Interfere  tvith,  obstruct,  delay,  or 
prevent  by  any  means  the  lawful 
investigation  or  seardi  by  an  authorized 
officer  in  die  process  cl  oiforcing  this 
part; 

<33)  Interfere  with,  delay,  or  prevent 
by  any  means,  the  apfirehension  of 
another  person,  knowing  that  such 
perscm  has  oomoritted  any  act 
prohibited  by  dtis  part 
•        •••«. 

(c)  The  Assistant  Administrator  may 
rescind  the  prohibition  on  removing  the 
heads  of  young  school,  sdiool  and 
medium  size  Atlantic  biuefin  tima  if  he 
determines  that  an  alternative  definitive 
methcMl  of  identifying  young  sdiool, 
sdtool  and  medium  size  Atlantic  biuefin 
tma  exists.  The  Assistant  Administrator 
«v)ll  publish  a  notice  in  the  Fedoral 
Register  of  such  rescission  together  with 
an  explanaticMi  of  the  alternative 
method  of  identification. 

12.  A  new  figure  1  to  part  285  is  added 
as  follows: 


figure  1.    Pectoral  fin  to  forlc  of  tail  measurement  (PF). 


[FR  Doc.  91-31330  Filed  12-31-9t,  2.11  pmj 
iiLLMQ  eooc  M1S-a>4i 
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(Docktt  No.  911179-1279] 
50  CFR  Chapter  VI 

Pollqf  Guidelines  for  ttte  Use  of 
Emergenqr  Rules 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACnON:  Notice  of  policy  guidelines  for 
the  use  of  emergency  rules. 

summary:  NMFS  provides  guidelines  for 
the  Regional  Fishery  Management 
Councils  (Councils]  in  determining 
whether  the  use  of  an  emergency  rule  is 
justified  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
guidelines  were  also  developed  to 
provide  the  NMPS  regional  directors 
guidance  in  the  development  and 
approval  of  regulations  to  address 
events  or  problems  which  require 
immediate  action. 

EFFECTIVE  DATE:  February  5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

CDR  Thomas  L.  Meyer.  NOAA.  Office  of 
Fisheries  Conservation  and 
Management.  NMFS.  telephone:  301- 
427-2337. 

SUPPLEMENTARY  INFORMATION:  Section 

305(c)  of  the  Magnuson  Act  provides  for 
taking  emergency  action  with  regard  to 
any  fishery  but  does  not  define  the 
circumstances  that  would  justify  such 
emergency  action.  Section  305(c] 
provides  that: 

1.  The  Secretary  may  promulgate 
emergency  regulations  to  address  an 
emergency  if  the  Secretary  finds  that  an 
-emergency  exists,  without  regard  to 
whether  a  fishery  management  plan 
exists  for  that  fishery; 

2.  The  Secretary  shall  promulgate 
emergency  regulations  to  address  the 
emergency  if  the  Council,  by  a 
unanimous  vote  of  the  voting  members, 
requests  the  Secretary  to  take  such 
action;  and 

3.  The  Secretary  may  promulgate 
emergency  regulations  to  address  the 
emergency  if  the  Council,  by  less  than  a 
unanimous  vote  of  its  voting  members, 
requests  the  Secretary  to  take  such 
action. 

The  NOAA  Office  of  General  Counsel 
has  defined  the  phrase  "unanimous 
vote,"  in  items  2  and  3  above,  to  mean 
the  unanimous  vote  of  a  quorum  of  the 
voting  members  of  the  Council  only.  An 
abstention  has  no  effect  on  the 
unanimity  of  the  quorum  vote.  The  only 
legal  prerequisite  for  use  of  the 
Secretary's  emergency  authority  is  that 
an  emergency  must  exist.  Congress 
intended  that  emergency  authority  be 


available  to  address  conservation, 
biological,  economic,  and  social 
emergencies.  In  addition,  emergency 
regulations  may  make  direct  allocations 
among  user  groups,  if  strong  justification 
and  the  administrative  record 
demonstrate  that,  absent  emergency 
regulations,  substantial  harm  will  occur 
to  one  or  more  segments  of  the  fishing 
industry.  Controversial  actions  with 
serious  economic  effects,  except  under 
extraordinary  circumstances,  should  be 
done  through  normal  notice-and- 
comment  rulemaking. 

The  preparation  or  approval  of 
management  actions  under  the 
emergency  provisions  of  section  305(c) 
of  the  Magnuson  Act  should  be  limited 
to  extremely  urgent,  special 
circumstances  where  substantia!  harm 
to  or  disruption  of  the  resource,  fishery. 
or  community  would  be  caused  in  the 
time  it  would  take  to  follow  standard 
rulemaking  procedures.  An  emergency 
action  may  not  be  based  on 
administrative  inaction  to  solve  a  long- 
recognized  problem.  In  order  to  approve 
an  emergency  rule,  the  Secretary  must 
have  an  administrative  record  justifying 
emergency  regulatory  action  and 
demonstrating  its  compliance  with  the 
national  standards.  In  addition,  the 
preamble  to  the  emergency  rule  should 
indicate  what  measures  could  be  taken 
or  what  alternative  measures  will  be 
considered  to  effect  a  permanent 
solution  to  the  problem  addressed  by 
the  emergency  rule. 

The  process  of  implementing 
emergency  regulations  limits 
substantially  the  public  participation  in 
rulemaking  that  Congress  intended 
under  the  Magnuson  Act  and  the 
Administrative  Procedure  Act.  The 
Councils  and  the  Secretary  must, 
whenever  possible,  afford  the  full  scope 
of  public  participation  in  rulemaking.  In 
addition,  an  emergency  rule  may  delay 
the  review  of  non-emergency  rules, 
because  the  emergency  rule  takes 
precedence.  Clearly,  an  emergency 
action  should  not  be  a  routine  event. 

NMFS  provides  the  following 
guidelines  for  the  Councils  to  use  in 
determining  whether  an  emergency 
exists: 

Emergency  Criteria 

For  the  purpose  of  section  305(c)  of 
the  Magnuson  Act,  the  phrase  "an 
emergency  exists  involving  any  fishery" 
is  defined  as  a  situation  that: 

(1)  Results  from  recent,  unforeseen 
events  or  recently  discovered 
circumstances;  and 

(2)  Presents  serious  conservation  or 
management  problems  in  the  flshery, 
including  impacts  on  protected  species 
or  habitats;  and 


(3)  Can  be  addressed  through 
emergency  regulations  for  which  the 
immediate  benefits  outweigh  the  value 
of  advance  notice,  public  conunent,  and 
deliberative  consideration  of  the 
impacts  on  participants  to  the  same 
extent  as  would  be  expected  under  the 
normal  rulemaking  process. 

Emergency  Justification 

If  the  time  it  would  take  to  complete 
notice-and-comment  rulemaking  would 
result  in  substantial  damage  or  loss  to  a 
living  marine  resource,  habitat,  fishery, 
industry  participants,  or  communities, 
emergency  action  might  be  justified 
under  one  or  more  of  the  following 
situations: 

(1)  Ecological — (A)  to  prevent 
overfishing  as  defined  in  a  fishery 
management  plan  (FMP).  or  as  defined 
by  the  Secretary  in  the  absence  of  an 
FMP;  or  (B)  to  prevent  other  serious 
damage  to  the  fishery  resource  or 
habitat;  or 

(2)  Economic — to  prevent  significant 
direct  economic  loss  or  to  preserve  a 
significant  economic  opportunity  that 
otherwise  might  be  foregone:  or 

(3)  Social — to  prevent  significant 
community  impacts  or  conflict  between 
user  groups. 

Dated:  December  27. 1991. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  92-204  Filed  1-3-02;  8:45  am] 
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50  CFR  Parts  601  and  605 
[Docktt  No.  910496-1307] 

Regional  Fishery  Management 
Councils;  Guidelines  for  Council 
Operations  and  Administration 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  revises  the  regulations 
and  guidelines  governing  appointments 
to,  and  the  operation  and  administration 
of,  the  Regional  Fishery  Management 
Councils  (Councils)  established  by  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and 
the  preparation  of  fishery  management 
plans  (FMPs)  and  FMP  amendments 
imder  the  Magnuson  Act.  These 
revisions  make  existing  regulations  and 
guidelines  consistent  with  the 
requirements  of  sections  302  and  303  of 
the  Magnuson  Act  as  amended  by 
sections  108  and  109  of  Public  La«Y  101- 
627.  The  revisions:  (1)  Define  Council 
members'  qualifications  and  strengthen 
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the  appoiatraent  ptocevK  {2\  place  a 
limit  on  tbe  mtraber  of  consecutive  tenns 
CoHDcil  votiiTg  members  may  serve;  (3) 
niimt  Q>uncil  voting  members'  pay  and 
provide  for  reimbursement  of  actual 
expenses  for  Council  staff  members:  (4) 
require  the  NMFS  Regional  Director  or 
designee,  serving  on  a  Council  on  the 
fmal  vote  on  any  matter  to  be 
transmitted  to  the  Secretary  of 
Commence  (Secretary)  by  the  Council,  to 
submit  a  written  statement  of  the 
reason(8)  for  casting  a  negati\-e  vote;  (5) 
require  each  Couadi  to  have  a  Fishing 
Industry  Advisory  Committee  (FIAC):  (6) 
require  notification  to  local  newspapers 
of  closed  or  partiaOy  closed  Council 
meetings;  (7)  provide  for  consideration 
of  new  information  from  the  public  - 
when  a  Council  considers  new 
information  from  a  state  or  Federal 
agency  or  from  a  Council  advisory  body, 
and  provide  for  public  comment  on  the 
new  infonnation  presented:  and  (8) 
require  that  each  FMP  or  FMP 
amendment  include  a  Fishery  Impact 
Statement  (FIS). 

EFFGCnvc  date:  February  S.  1992. 
FOR  FURTHCR  MPORMATNM  CONTACT: 
CDR  Thomas  L  Meyer,  NOAA. 
telephone:  301-427-2337. 
SUPPLEMCNTARY  INFORMATION:  Public 
Law  101-627.  the  ""Fishery  Conservation 
Amendments  of  1990."  amended  and 
reauthorized  the  Magnuson  Act  through 
September  30, 1993.  Section  lOB  of  the 
Fishery  Conservation  Amendments 
amended  certain  provisions  of  the 
Magnuson  Act  governing  the 
appointment  of  members  to.  and  the 
operation  and  administration  of,  4w 
eight  Regional  Fishery  Managenmnt 
Councils  established  by  the  Magnuson 
Act  A  proposed  rule  was  published  at 
56  FR  23856  on  May  24. 1991.  inviting 
public  comments  until  July  23, 199L  A 
description  of  the  regulatory 
amendments  and  the  rationale  for  them 
appear  in  the  preamble  to  the  proposed 
rule,  and  will  not  be  repeated  here. 
A  technical  change  was  made  to 
S  a05.15(b](2)  to  clarify  that,  when  the 
Secretary  prepares  an  FMP  or 
amendment,  the  Secretary  must  also 
include  aa  FIS. 

Comments  and  Responses 

Five  individuals  submitted  23 
comments  on  the  proposed  rule;  their 
comments  are  summarized  below,  with 
responses  to  them. 

1.  Comment  One  oommenter  stated 
that  the  proposed  rule  would  make  the 
Governors  solely  responsible  for 
determining  whether  a  nominee  is 
qualified. 

Response:  No  change  was  made. 
Clearly  i  601.33(e)  indicates  that  tbe 


Secretary  is  responsibte  for  determining 
whether  a  nominee  is  qualified.  The 
Governor  is  responsible  for  proposing 
qoaiified  candidates  and  supporting 
dieir  nominations  by  provicfiog  the 
Secretary  with  docamentation 
demonstrating  that  each  nominee  is 
knowledgeable  and  experienced. 

2.  Comment:  One  commenter 
suggested  adding  language  to  i  601.33^) 
to  detail  the  Secretary's  responsibilities 
after  receiving  the  Governor's  list  of 
qualified  individuals. 

Response:  The  suggested  change  is 
more  appropriately  placed  in  i  601.33(e), 
which  already  contains  much  of  the 
language  proposed.  Although  the 
Secretary's  review  responsibilities  are 
implicit  in  the  current  language  of  this 
section.  NMFS,  for  clarity,  has  added  at 
the  begmnmg  of  S  601  J3(e).  "The 
Secretary  will  review  each  list  of 
nominees  submitted  by  a  Governor  to 
ascertain  if  the  individuals  on  the  list 
are  qualified  for  the  vacancy  on  the 
basis  of  the  qualifications  required  by 
the  Magnuson  Act  and  the  qualification 
criteria  as  prescribed  in  S  eoi.SSlc)."  In 
addition,  the  word  ''shaU"  is  substituted 
for  "may"  in  (tie  second  sentence  of 
S  601 .33(e),  to  correspond  to  revised 
language  in  the  Magnuson  Act 

3.  Comment:  One  commenter 
suggested  that  S  601.33(c)(6]  is  a  catch- 
all category  and  should  be  excluded.  To 
the  extent  that  there  are  highly 
knowledgeable  or  experienced  lawyers, 
consultants,  academics,  and  journalists, 
the  commenter  felt  they  should  qualify 
under  S  601.33(c](4}. 

Response:  No  change  was  made. 
Individuals  in  the  fields  listed  in 
S  601.33(c)(6)  may  have  extensive 
knowledge  of  tbe  fisheries  and  could 
add  another  viewpoint  to  the  Councils. 
These  individuals  may  have  obtained 
substantial  knowledge  of  the  fisheries  in 
activities  other  than  those  directly 
related  to  management  of  the  fisheries 
as  provided  in  S  601.33(c)(4).  The 
qualifications  of  these  individuals, 
therefore,  should  be  listed  in  a  separate 
category.  The  language  of  §  601.33(c)(6) 
has  been  strengthened  by  changing  the 
language  to  read.  "Teaching,  journalism, 
writing,  consulting,  legal  practice,  or 
researching  matters;  directly  related  to 
fisheries,  fishery  management,  and 
marine  resource  conservation." 

4.  Comment:  One  commenter 
suggested  that  S  801.33(h)  should  include 
language  not  sim]^  to  maintain  a 
balance  between  commercial  and 
recreational  fisheries  as  required  under 
the  Magnuson  Act  bat  also  a  balance 
among  the  maior  fishing  gear  types 
harvesting  fish  or  sliellfi^  subject  to  an 
FMP. 


Response:  No  change  was  made. 
Considering  the  limited  number  of 
appointments  to  any  one  CoancH. 
representation  could  not  be  provided  for 
all  major  fishing  gear  t^es.  The  FIAC  is 
one  appropriate  mechanism  to  allow 
Councils  to  provide  r^resentation  for 
all  gear  types  in  the  Council  process. 

5.  Comment:  One  commenter 
suggested  that  to  avoid  possible  conflict 
of  interest  problems,  the  Secretary 
should  promulgate  repdatioiH  that 
prohibit  the  appointraent  to  a  Council  of 
any  individual  who  has  any  direct  or 
indirect  financial  interests  in  the 
fisheries  under  the  jorisdictian  of  tbe 
Council. 

Response:  No  change  was  made.  The 
Magnuson  Act  specifically  authorizes 
and  encourages  individoals  with  a 
financial  interest  in  fisheries  to 
participate  in  Council  activities  by 
providing  in  section  302(b)(2}( A]  for  the 
appointment  of  members  ot  the  fishing 
industry  based  on  their  occupational 
experience.  Section  302(k)  of  the 
Magnuson  Act  addresses  the  possibifity 
of  a  conflict  of  interest  by  requiring 
nominees  to  a  Cocincil,  voting  members 
of  a  Council,  and  the  executive  director  > 
of  a  Council  to  disclose  any  financial 
interest  held.  Norainees  are  required  to 
complete  a  "statement  of  financial 
interest"  form  that  is  retained  on  file  in 
the  Council  offices  and  made  available 
for  public  inspectioQ  at  a  reasonable 
hour  upon  request 

6.  Comment:  One  commenter 
suggested  that  regulations  he 
promulgated  to  require  not  only  that 
individual  Coimcils  have  fair  and 
equitable  representation  among  all 
participants  in  the  fisheries  under  the 
jurisdiction  of  Ae  CouncH,  but  that  each 
state  delegation  of  at-large  members  be 
representative,  to  the  maximum  extent 
practicable,  of  all  the  participants  in  the 
fisherj-.  The  commenter  also  felt  that  the 
regulations  should  ensure  that  one  group 
of  participants  in  the  fishery  does  not 
have  greater  representation  than 
another,  either  on  the  Council  or  wntfrin 
an  individual  state's  delegation  of  at- 
large  members. 

Response:  No  change  was  made.  The 
principle  of  balanced  representation  is 
the  main  focus  of  section  302(b)(2]  of  the 
Magnuson  Act.  It  is  not  possible, 
however,  to  provide  representation  for 
^all  participants  in  the  fisheries,  given  tbe 
limited  number  of  appointed  members 
on  each  Council  and  the  limitation  that 
the  Secretary  make  appointments  only 
from  among  those  individuals 
nominated  by  Governors  of  flte 
Councils'  constituent  states. 

7.  Comment:  One  OMnmenfer 
suggested  (hat  regulations  should 
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provide  criteria  for  the  Secretary  to 
reject  all  three  nominees  by  a  Governor 
and  request  the  Governor  to  submit 
three  new  nominees  if  the  addition  of 
any  of  the  nominated  members  would 
not  maintain  fair  and  balanced 
representation  either  on  the  Council  or 
within  an  individual  state's  delegation 
of  at-Iarge  members. 

Response:  No  change  was  made. 
Section  302(b)(2)  of  the  Magnuson  Act 
requires  the  Secretary,  in  making 
appointments  to  the  Councils,  "to  the 
extent  practicable,  to  ensure  a  fair  and 
balanced  apportionment  on  a  rotating 
or  other  basis,  of  the  active  participants 
(or  their  representatives)  in  the 
commercial  and  recreational  fisheries 
under  the  jurisdiction  of  the  Council." 
The  Magnuson  Act  does  not  provide  for 
the  rejection  of  a  nominee  because  of 
balancing  problems,  but  only  in  cases 
where  the  Secretary  determines  that  the 
nominee  is  not  qualified. 

8.  Comment:  One  commenter 
suggested  that  the  Secretary  promulgate 
regulations  requiring  the  Councils  to 
establish  more  than  one  FIAC 
depending  on  the  needs  of  the  individual 
Council,  to  ensure  the  Council  receives 
broad  public  input. 

Response:  No  change  was  made. 
Section  302(f)(6)  of  the  Magnuson  Act 
allows  each  Council  to  determine  its 
organization  and  prescribe  its  practices 
and  procedures  for  carrying  out  its 
functions.  Section  302(g)  of  the 
Magnuson  Act  requires  the  Councils  to 
establish  and  maintain  a  scientiHc  and 
statistical  committee  and  a  fishing 
industry  advisory  committee,  and  allows 
each  Council  to  establish  such  other 
advisory  panels  as  are  necessary  or 
appropriate  to  assist  it  in  carrying  out  its 
functions  under  the  Magnuson  Act.  The 
Magnuson  Act  does  not  specify  how 
many  advisory  panels  a  Council  may 
have. 

9.  Comment:  One  commenter 
suggested  that  the  Secretary  prohibit 
Coimcils  from  directly  using 
recommendations  from  the  advisory 
committees  in  Council  proceedings.  The 
commenter  stated  that  Councils 
frequently  use  advisory  committee 
recommendations  as  the  beginning  marie 
bom  which  to  began  deliberations, 
which,  in  effect  increases  the 
importance  of  advisory  panel  decisions 
that  have  been  made  with  restricted 
public  input. 

Respond:  No  change  was  made. 
NMFS  believes  that  the  advice  given  to 
the  Councils  by  their  advisory 
committees  is  extremely  Suable  and 
should  be  used  in  developing  Council 
management  programs,  although  we 
expect  the  Coundls  to  use  information 
from  other  sources  as  well 


10.  Comment:  One  commenter 
suggested  that  the  Secretary  require  that 
members  on  advisory  commitiees  be 
representatives  of  all  sectors  of  the 
industry  and  that  no  one  sector  should 
be  overrepresented.  The  commenter  also 
suggested  that  members  should  be 
appointed  by  the  NMFS  Regional 
Director  from  a  recommendation  by  the 
Council. 

Response:  No  change  was  made.  The 
Magnuson  Act  specifies  that  the 
Councils  appoint  their  advisory  bodies. 
Moreover,  section  302(g)(3)  of  the 
Magnuson  Act  requires  that 
appointments  to  the  FIAC  shall  be  made 
by  each  Council  so  as  to  provide  fair 
representation  to  commercial  fishing 
interests  in  the  geographical  area  of 
authority  of  the  Council. 

11.  Comment-  One  commenter 
suggested  that  Council  appointments  to 
the  FIAC  provide  fair  representation  to 
recreational  as  well  as  commercial 
fishing  interests. 

Response:  No  change  was  made  for 
the  reasons  given  in  response  10.  NMFS 
believes,  however,  that  the  FIAC  should 
include  both  commercial  and 
recreational  fishing  interests,  althou^ 
Congress  only  specifrcally  referenced 
commercial  fishing  interests  when 
requiring  fair  representation  on  the 
committee. 

12.  Comment:  One  commenter  would 
like  to  see  the  Regional  Director's 
statement  for  rendering  a  negative  vote, 
as  provided  for  in  section  302(e)(4)  of 
the  Magnuson  Act,  be  made  available  to 
the  pubUc  when  the  statement  is 
transmitted  to  the  Secretary. 

Response:  No  chtmge  was  made.  As 
proposed  in  this  rulemaking, 
fi  605.24(a)(3)(v)  will  allow  tiie  Regional 
Director  10  woiidng  days  after 
adjoununent  of  the  Council  meeting  to 
submit  a  statement  to  the  Council  giving 
reason(s)  for  a  negative  vote.  This 
statement  will  be  available  to  the  public 
through  the-Councils  at  that  time. 

13.  Comment-  One  commenter 
suggested  that,  in  addition  to  providing 
for  public  comment  when  the  Council 
receives  new  information  frt>m  a  state  or 
Federal  agency  or  from  a  Council 
advisory  body,  the  public  should  be 
provided  an  opportunity  for  comment  if 
new  information  is  pivvided  to  the 
Council  by  any  member  of  the  Council. 

Response:  No  change  was  made.  In 
amending  the  Magnuson  Act  Congress 
referenced  new  iidormation  only  from 
state  or  Federal  agencies  and  a  Council 
advisory  body. 

14.  Comment-  One  commenter  stated 
that  the  present  financial  disclosure 
form  does  not  provide  enough 
meaningful  information  to  reveal  all 
potential  conflict-of-interest  areas.  In 


addition,  financial  interests  should  be 
disclosed  periodically  or  whenever  a 
new  business  interest  raises  the 
potential  of  new  conflicts. 

Response:  No  change  was  made  to  the 
regulations.  NMFS  agrees  with  the 
comment  and  will  develop  a  proposed 
rule  requiring  each  Council  member  to 
update  his/her  fmancial  disclosure  form 
annually,  and  requiring  that  the 
following  additional  information  be 
provided  on  the  financial  disclosure 
form:  the  fisheries  participated  in.  the 
product  type  produced,  and  the  gear 
type  utilized.  Section  302(k)(4)  of  the 
Magnuson  Act  requires  that  the  form  be 
updated  at  any  time  any  such  financial 
interest  is  acquired  or  substantially 
changed. 

15.  Comment-  One  commenter  stated 
that  Secretarial  appointment  of  a  fair 
and  balanced  Council  should  not  be 
disrupted  through  a  Council  member's 
change  of  allegiance  to  new  clients 
during  that  member's  term.  The 
commenter  felt  that  achieving  certain 
and  balanced  representation  on  the 
Council  could  best  be  achieved  through 
freezing  the  candidate's  industry 
interests  and  conflicts  at  the  time  of  his/ 
her  appointment  and  that  such  a  change 
in  allegiance  should  require  termination 
of  that  Council  member's  term. 

Response:  No  change  was  made. 
Individuals  are  appointed  on  the  basis 
of  knowledge  and  experience  with  an 
effort  to  achieve  fair  and  balanced 
representation  to  the  extent  possible.  As 
long  as  an  individual  properly  discloses 
new  interests  or  changes  to  existing 
interests,  as  section  302(k)(4)  of  the 
Magnuson  Act  requires,  a  change  in  a 
member's  financial  interest  is  not  a 
basis  for  terminating  the  term  of  that . 
individual  The  Secretary  has  no 
authority  to  restrict  a  Council  member's 
employment  or  affiliation.  Fair  and 
balanced  representation  on  the  Council 
is  reviewed  annually,  and  will  be  taken 
into  consideration  when  appointing  or 
reappointing  members. 

10.  Comment'  One  commenter 
opposed  Council  appointment  of 
executive  directors,  staff,  or  hired 
lobbyists  of  either  fisheries  trade 
associations  or  environmental 
organizations. 

Response:  No  change  was  made.  The 
Magnuson  Act  does  not  provide  for 
exclusion  of  these  individuals.  Section 
302(b)(2)(B)  of  die  Magnuson  Act 
requires  that  the  Secretary,  in  making 
appointments,  "to  the  extent  practicable, 
ensure  a  fair  and  balanced 
apportionment  on  a  rotating  or  other 
basis,  of  the  active  participants  (or  their 
representatives)  in  the  commercial  and 
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recreational  fisheries  under  the  i 
jurisdiction  of  the  Council."       1 

17.  Comment-  One  commenter 
strongly  supported  a  change  in  the 
Council  nomination  process  as  provided 
in  S  601.33{h}  to  ensure  "that  those 
persons  dependent  for  their  livelihood 
upon  the  fisheries  within  Council 
jurisdiction  are  fairly  represented  as 
voting  members,"  especially  as 
technologies  and  participants  change  in 
the  Hshery. 

Response:  No  change  was  made  for 
the  reasons  given  in  response  16.  To  the 
extent  practicable,  the  Secretary  will 
ensure  fair  representation  on  the 
Council  of  active  participants  in  the 
fisheries. 

18.  Comment:  One  commenter 
suggested  the  preparation  of  an  annual 
report  from  the  NMFS  Regional  Director 
describing  the  active  participants  in  the 
commercial  and  recreational  fisheries 
within  a  Council's  area  of  authority, 
which  would  be  made  pubhc. 

Response:  No  change  was  made. 
Section  302(b](2)(B]  of  the  Magnuson 
Act  requires  the  Secretary  to  submit 
annually  a  report  to  Congress  describing 
the  actions  being  taken  to  ensure  that  a 
fair  and  balanced  apportionment  of 
active  participants  (or  their 
representatives)  in  the  commercial  and 
recreational  fisheries  is  achieved.  Once 
an  annual  report  is  sent  to  Congress,  it 
is  available  to  the  public. 

19.  Comment-  One  commenter 
requested  that  appointments  to  the 
Councils  and  to  the  FIAC  be  made  in 
accordance  with  the  annual  report 
concerning  membership  on  the  Councils. 

Response:  No  change  was  made.  The 
report  will  be  taken  into  consideration 
when  making  appointments. 

20.  Comment-  One  commenter 
requested  that  the  Councils  limit  the 
maximum  annual  salary  to  be  earned  by 
individual  Council  members  through 
Council  business.  The  commenter  felt 
that  regulations  should  permit 
additional  payment  to  individuals 
charged  with  extra  Council 
responsibilities,  but  not  without  prior 
pubhc  testimony,  Council  debate,  and 
approval  of  the  additional  business  and 
expenses. 

Response:  No  change  was  made. 
Section  302(d)  of  the  Magnuson  Act 
establishes  allowable  compensation  and 
expenses  for  Council  members.  The 
Secretary  does  not  have  the  authority  to 
control  the  salary  or  payment  of  funds 
to  individual  Council  members.  Limits 
on  members'  activities  are  within  the 
Councils'  purview. 

21.  Comment-  One  commenter 
supported  the  language  on  the  review  of 
new  information  and  suggested  that  the 
phrase  "a  reasonable  opportunity" 


include  the  opportunity  to  examine  and 
consider  the  data  fully.  The  commenter 
suggested  that  public  response  should 
not  be  required  until  a  later  meeting 
following  adequate  notice. 

Response:  No  change  was  made.  The 
position  of  NMFS  is  that  the  Council  is 
in  the  best  position  to  determine  what  is 
a  reasonable  opportunity.  The  amount  of 
time  to  respond  to  new  information 
should  correspond  to  the  urgency  and 
complexity  of  the  issue. 

22.  Comment-  One  commenter  stated 
that  the  Regional  Director's  negative 
vote  statement  should  specifically  apply 
to  emergency  actions. 

Response:  No  change  was  made.  The 
requirement  for  the  Regional  Director  to 
explain  a  negative  vote  pertains  to  all 
final  votes  on  any  matter  to  be 
transmitted  to  the  Secretary  by  a 
Council:  this  includes  emergency 
actions. 

23.  Comment-  One  commenter  stated 
that  public  confidence  in  the 
management  process  would  be 
enhanced  by  requiring  all  Councils  to 
hold  at  least  one  meeting  each  year  in 
every  constituent  state. 

Response:  No  change  was  madet 
Council  meetings  are  held  in  various 
locations  to  make  it  easier  for  all 
participants  in  fisheries  to  attend,  but 
the  location  is  left  to  the  Council's 
discretion.  Councils  are  no  longer 
restricted  to  meeting  only  in  the 
concerned  geographical  area  by  section 
302(e)(3)  of  the  Magnuson  Act  and  may 
now  meet  in  any  of  the  constituent 
states  of  a  Council. 

In  addition  to  the  comments  and 
responses  presented  above,  two 
individuals  submitted  three  comments 
on  language  in  the  preamble  to  the 
proposed  rule:  their  comments  are 
summarized  below,  with  responses  to 
them. 

1.  Comment-  One  commenter  had  no 
objection  to  requesting  that  each 
nominee  provide  "a  statement  of  his  or 
her  general  philosophy  on  the 
conservation  and  management  of  living 
marine  resources,"  but  stated  that  a 
mere  statement  of  philosophy  means 
little  and  can  be  easily  manipulated  by 
less  knowledgeable  but  more 
sophisticated  "wordsmiths"  to  the 
detriment  of  experienced  and 
knowledgeable  commercial  and 
recreational  Hshermen  who  have  been 
active  in  flshery  conservation. 

Response:  NMFS  agrees  in  principle, 
and  has  changed  the  word  "general"  to 
"guiding"  in  reference  to  the  philosophy 
on  conservation  and  management. 
NMFS  also  believes  that,  because  such 
statements  can  be  made  public,  it  is 
unlikely  that  nominees  will  provide 
exaggerated  statements. 


2.  Comment-  One  commenter  stated 
that  under  the  qualification,  nomination, 
and  appointment  of  Council  members 
section,  the  preamble  states  that  "It  is 
agency  policy  to  request  that  each 
nominee  provide  a  statement  of  his  or 
her  general  philosophy  on  the 
conservation  and  management  of  living 
marine  resources."  The  commenter  felt 
that  this  policy  is  unnecessary  and 
indicates  an  intention  to  promote  an 
agency  bias  in  the  selection  of 
nominees.  The  commenter  stated  that 
section  302(b)  of  the  Magnuson  Act 
stipulates  that  the  members  of  the 
Councils  are  to  be  appointed  on  the 
basis  of  their  knowledge  and 
experience.  It  does  not  require  them  to 
hold  particular  views  in  regard  to 
Hsheries  management. 

Response:  No  change  was  made. 
NMFS  agrees  that  nominees  should  be 
appointed  to  Councils  primarily  on  the 
basis  of  their  knowledge  and 
experience.  Extremely  important 
however,  is  their  ability  to  act  as 
stewards  of  the  living  marine  resources 
for  which  they  are  responsible.  Because 
of  the  national  and  international 
developments  that  significantly  affect 
the  growth,  maturation,  and  equitable 
use  of  fisheries  resources,  it  has  become 
increasingly  critical  that  the  individuals 
chosen  for  membership  on  the  Councils 
possess  a  reasonably  accurate 
perception  of  the  complex  marine 
resource  conservation  and  fishery 
management  issues  they  will  face  as 
future  Council  members.  Aimual 
appointments  to  the  Council  are 
continually  reassessed  in  terms  of  - 
members'  quaUfications,  equitable 
representation,  and  balance  of  the  many 
fishery  resource  user  interests. 
Information  relative  to  an  individual's 
perception  of  the  fishery  conservation 
and  resource  management  issues  is  an 
important  supplement  to  the  information 
provided  in  the  resume  and  other 
background  documents  required  from 
the  nominees,  documents  that  are  vital 
in  determining  nolninees'  qualifications. 
NMFS,  therefore,  requested  that  each 
nominee  provide  a  written  statement  of 
philosophy  relative  to  his/her 
knowledge  and  experience  of  marine 
resource  management  issues.  This  is  a 
request  for  additional  information  to 
assist  in  making  the  best  selection  of 
individuals  for  the  good  of  the  Nation 
and  the  marine  resources.  Because  the 
total  membership  is  limited  in  number, 
this  information  is  an  important  factor 
for  the  Secretary  to  consider  when 
assessing  whether  his  appointments  will 
provide  for  a  membership  that  will  be 
able  to  address  effectively  the  resource 
problems  of  the  fishery. 
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3.  Comment-  One  commenter  stated 
that  under  the  consecutive  terms  of 
Council  members  section,  the  preamble 
states  that  "It  is  agency  policy  to  give 
preference  in  the  selection  process  to 
individuals  nominated  by  the  Governors 
who  have  not  already  served  two 
consecutive  terms."  Congress  statutorily 
imposed  a  limitation  of  three 
consecutive  terms  for  Council  members 
in  order  to  address  the  question  of 
providing  balance  to  Council 
appointments.  The  policy  statement  in 
the  Federal  Register  notice  is  contrary  to 
the  intent  of  Congress  and,  in  the 
opinion  of  the  commenter,  should  be 
withdrawn. 

Response:  No  change  was  made. 
NMFS  needs  to  expand  the  field  of 
nominees  who  possess  the  varied 
knowledge  and  experience  necessary  to 
confront  serious  future  fishery 
management  problems.  A  diverse 
Council  membership  is  desirable  for  the 
Councils  to  consider  properly  the 
problems,  solutions,  and  potential 
effects  on  the  various  sectors  of  the 
industry  impacted  by  fisheries 
management.  NMFS  believes  this  can  be 
accomplished  by  giving  priority 
consideration  to  new  nominees  and 
those  who  have  not  completed  two 
Council  terms.  This  will  greatly  aid  in 
NMFS'  ability  to  meet  die  requirements 
of  the  Fishery  Conservation 
Amendments  of  1990  to  "  *  *  *  ensure  a 
fair  and  balanced  apportionment,  (»  a 
rotating  or  other  basis,  of  the  active 
participants  (or  their  representatives)  in 
the  commercial  and  recreational 
fisheries  under  the  jurisdiction  of  the 
Council."  This  in  no  way  suggests  that 
the  reappointment  of  individuals  to  a 
third  consecutive  term  is  prohibited  by    . 
this  preference.  Certainly,  there  are 
Council  members  whose  knowledge, 
experience,  and  demonstrated  ability  to 
act  as  stewards  of  the  Nation's 
resources  would  qualify  them  for  a  third 
term  on  the  Council.  Given  the 
seriousness  of  this  task,  it  is  vital  for  the 
Secretary  to  consider  the  greatest 
number  of  qualified  individuals  for 
appointment,  particularly  since  the 
selection  of  individuals  is  constrained 
by  a  limited  number  of  at-large  seats  on 
each  Council 

Classificatioa 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  nde  is  not  a  "major"  rule  requiring  a 
regulatory  impact  analysis  under  E.O. 
12291.  It  revises  the  regulations  and 
guidelines  governing  appointments  to, 
and  the  operation  and  administration  of, 
the  eight  Regional  Fishery  Management 
Councils  established  by  tiie  Magnuson 
Act  and  the  preparation  of  FMPs  and 


FMP  amendments  under  the  Magnuson 
Act.  These  revisions  concern  sudi 
matters  as  anMintments,  eligibility  for 
consecutive  terms,  members'  pay,  and 
notice  of  dosed  meetings,  which  have 
no  effect  on  industry  participants  or 
operations.  Other  provisions  such  as 
requiring  the  establishment  of  the  FLAG 
and  requiring  preparation  of  an  FIS 
would  also  have  no  direct  effect  on 
industry  participants  or  operations. 
These  provisions  are  designed  to 
improve  the  decisions  reached  by  the 
Councils. 

For  the  same  reasons,  the  General 
Coimsel  of  the  Department  of  Commerce 
has  certified  to  the  Chief  Counsel  of 
Advocacy  of  the  Small  Business 
Administration  diat  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
a  result,  a  regulatory  fiexibility  analysis 
was  not  prepared. 

This  proposed  rule  is  categorically 
excluded  from  the  requirement  to 
prepare  an  enviroiunental  assessment 
by  NOAA  Directive  02-ia 

This  action  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Pai>erwork 
Reduction  Act 

This  rule  does  not  contain  pohcies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

Ust  of  Subfects  in  50  CFR  Parts  601  and 


Fisheries,  Fishing. 
Dated:  December  sa  1991. 
SanoalW.MidCMa. 

Acting  Aaahtant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  601  and  605  are 
amended  as  follows: 

PART  601-REQIONAL  FISHERY 
MANAGEMENT  COUNCILS 

1.  The  authority  citation  for  part  601 
continues  to  read  as  follows: 

Authofity:  16  U.S.C  1801  et  seq. 

2.  Section  601.32  is  amended  by 
adding  new  text  at  die  end  of  the 
existing  text,  to  read  as  follows: 

9601.32   Terms  or  Cound  members. 

*  *  *  No  member  appointed  after 
January  1, 1966,  may  serve  more  than 
three  consecutive  terms.  Any  term 
completed  prior  to  January  1, 1966,  shall 
not  be  counted  in  determining  the 
number  of  consecutive  terms  served  by 
any  Council  member. 

3.  In  1 001.33,  paragraphs  (c),  (e),  and 
(h)  are  revised  to  read  as  fcdlows: 


S  601.03 


(c)  Governors  are  responsible  for 
norainatiiig  only  those  persons  who 
meet  the  qualification  requirements  of 
the  Magnuson  Act;  they  shall  provide  a 
statement  explaining  bow  each  nominee 
meets  die  qualification  requirements; 
and  they  must  provide  appropriate 
documentation  to  the  Secretary  that 
each  nomination  was  made  in 
consultation  with  commercial  and 
recreational  fishing  interests,  and  that 
each  nominee  who,  by  reason  of  his  or 
her  occupational  or  other  experience. 
scientific  expertise,  or  training,  is 
knowledgeable  and  experienced  in  one 
or  more  of  the  following  ways  related  to 
the  fishery  resources  of  the  geographical 
area  of  concern  to  the  Council: 

(1)  Commercial  fishing  or  the 
processing  or  marketing  of  fish,  fish    ~ 
products,  or  fishing  equipment; 

(2)  Fishing  for  pleasure,  relaxation,  or 
consumption,or  experience  in  any 
business  supporting  fishing; 

(3)  Leadership  in  a  state,  regional  or 
national  organization  whose  members 
participate  in  a  fishery  in  the  Council's 
area  of  authority; 

(4)  The  management  and  conservation 
of  natural  resources,  including 
interactions  with  industiy,  government 
bodies,  academic  institutions,  and 
public  agencies.  This  includes 
experience  serving  as  a  member  of  a 
Council,  Advisory  Panel,  Scientific  and 
Statistical  Committee,  or  Fishing 
Industry  Advisory  Committee; 

(5)  Representing  consumers  of  fish  or 
fish  products  through  participation  in 
local,  state,  or  national  organizations,  or 
performing  other  activities  specifically 
related  to  the  education  or  protection  of 
the  consumer  of  marine  resources;  and 

(6)  Teaching,  journalism,  writing, 
consulting,  legal  practice,  or  researching 
matters  related  to  fisheries,  fishery 
management,  and  marine  resource 
conservation. 


(e)  The  Secretary  will  review  each  list 
submitted  by  a  Governor  to  asrertain  if 
the  individuals  on  the  list  are  qualified 
for  the  vacancy  on  the  basis  of  the 
criteria  prescribed  in  1 601.33(c).  If  the 
Secretary  determines  that  any  nominee 
is  not  qualified,  the  Secretary  will  notify 
the  appropriate  Governor  of  that 
detennination.  The  Governor  shall  then 
submit  a  revised  list  or  resubmit  the 
original  list  with  an  additional 
explanation  of  the  qualifications  of  the 
nominee  in  question.  The  Secretary 
reserves  the  right  to  determine  whether 
nominees  are  qualified. 
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(h)  The  Secretary  must,  to  the  extent 
practicable,  ensure  a  fair  and  balanced 
apportionment,  on  a  rotating  or  other 
basis,  of  the  active  participants  (or  their 
representatives)  in  the  commercial  and 
recreational  fisheries  in  the  Council's 
area  of  authority.  Further,  the  Secretary 
must  take  action  to  ensiu«,  to  the  extent 
practicable,  that  those  persons 
dependent  for  their  livelihood  upon  the 
fisheries  in  the  Council's  area  of 
authority  are  fairly  represented  as 
voting  members.  | 

4.  In  f  601.39,  paragraph  (a]  is  revised 
to  read  as  follows: 

iMIJS   Ceunci  iMinlMr  comptnaation. 

(a)  The  voting  members  of  each 
Council  who  are  not  employed  by  the 
Federal  Government  or  any  state  or 
local  government  (that  is,  anyone  who 
does  not  receive  compensation  from  any 
such  government  for  the  period  when 
performing  duties  as  a  Council  member] 
shall  until  January  1, 1992,  receive 
compensation  at  the  daily  rate  for  a  GS- 
18  in  the  General  Schedule,  and  after 
December  31, 1991,  at  the  daily  rate  for  a 
GS-16  (Step  1)  in  the  General  Schedule 
when  engaged  in  the  actual  performance 
of  duties  as  assigned  by  the  Chairman  of 
the  Coundl.  Actual  performance  of 
duties,  for  the  purposes  of 
compensation,  may  include  travel  time. 


PART  605-QUIDEUNES  FOR 
COUNCIL  OPERATIONS/ 
ADMINISTRATION 

5.  The  authority  citation  for  part  60S 
continues  to  read  as  follows: 

Anibofity:  16  U.S.C1801  e(  se?. 

6.  In  1 605.15,  existing  paragraphs 
(b)(2]  through  (b)(4)  are  redesignated  as 
paragraphs  (b)(3)  through  (b)(5), 
respectively,  and  a  new  paragraph  (b)(2) 
is  added,  to  read  as  follows: 

S  605.15    EstabltalNiMfrt  of  management 


(b)  *  •  * 

(2)  Each  FMP  or  amendment,  prepared 
by  or  submitted  by  a  Council  to  the 
Secretary  after  October  1, 1990,  must 
include  a  Fishery  Impact  Statement 
(FIS).  The  FIS  shall  assess,  specify,  and 
describe  the  likely  effects,  if  any,  of  the 
conservation  and  management  measures 
on  participants  in  the  fisheries  affected 
by  the  FMP  or  amendment,  and  on 
participants  in  the  fisheries  conducted  in 
adjacent  geographical  areas  under  the 
authority  of  another  Council,  after 
consultation  with  such  Coimcil  and 
representatives  of  those  participants. 


UMI 


7.  In  j  605.23.  the  introductory  text  of 
paragraph  (d)  is  revised,  existing 
paragraph  (d)(2)  is  redesignated  as 
paragraph  (d)(3),  and  a  new  paragraph 
(d)(2)  is  added,  to  read  as  follows: 

$605.23    Council  organization. 

***** 

(d)  Advisory  groups.  Each  Council 
must  establish  a  Scientific  and 
Statistical  Committee  (SSC)  and  a 
Fishing  Industry  Advisory  Committee 
(FIAC),  and  may  establish  such  other 
Advisory  Panels  (APs)  as  necessary  or 
appropriate  to  assist  in  carrying  out  its 
functions.  Councils  that  already  have   ^ 
equivalent  fishing  industry  panels  do  not 
need  to  establish  an  FIAC.  Advisory 
group  size  is  discretionary  within  the 
resources  budgeted  to  each  Council. 
Each  Council  must  specify  procedures  in 
its  Statement  of  Organization.  Practices 
and  Procedures  (SOPP)  for  continuing 
involvement  of  its  advisory  groups  in  the 
development  of  amendments  to  Fishery 
Management  Plans  (FMPs).  Procedures 
for  appointing  members  to  these  groups 
should  also  be  specified/in  the  SOPPs. 
***** 

(2)  Fishing  Industry  Advisory 
CommiUee(FIAC).  The  FIAC  provides 
information  and  recommendations  on, 
and  assists  in  the  development  of.  FMPs 
and  their  amendments.  Appointments  to 
the  FIAC  shall  be  made  by  each  Council 
in  such  a  manner  as  to  provide  fair 
representation  to  commercial  fishing- 
interests  in  the  geographic  area  of 
authority  of  the  Council. 

8.  In  S  605.24,  paragraph  (a)(2)  is 
amended  by  adding  new  text  at  the  end 
of  existing  text,  paragraph  (a)(3)(i)  is 
revised,  new  paragraph  (a){3){v)  is 
added,  and  paragraphs  (a)(5](i) 
introductory  text,  (a)(5)(ii).  and  (a)(7)(i) 
are  revised,  to  read  as  follows: 

9605.24   Council  meetings  and  hearings. 

***** 

(a)  •  •  *  , 

(2)  *  *  *  If  a  meeting  or  portion  of  a 
meeting  is  closed,  the  Council  concerned 
shall  notify  local  newspapers  in  the 
major  fishing  ports  within  its  region  (and 
in  other  major,  affected  fishing  ports]  of 
the  time  and  place  of  the  meeting. 
Notification  is  not  required  regarding 
any  brief  closure  of  a  portion  of  a 
meeting  to  discuss  employment  matters 
or  other  internal  administrative  matters. 

(3)  •  •  • 

(i)  All  meetings  of  the  Council 
advisory  panels  and  working  groups 
must  be  open,  unless  closed  in 
accordance  with  paragraph  (a)(5)  of  this 
section.  Interested  persons  will  be 
permitted  to  present  oral  or  written 
statements  regarding  the  matters  on  the 


agenda  at  regular  meetings  of  the 
Council,  within  reasonable  limits 
established  by  the  Chairman.  At  any 
time  when  a  Council  determines  it 
appropriate  to  consider  new  information 
from  a  state  or  Federal  agency  or  from  a 
Council  advisory  body,  the  Council  shall 
give  comparable  consideration  to  new 
information  offered  at  that  time  by 
interested  members  of  the  public. 
Interested  parties  shall  have  a 
reasonable  opportunity  to  respond  to 
new  data  or  information  before  the 
Council  takes  final  action  on 
conservation  and  management 
measures.  A  vote  is  required  for  Council 
approval  or  amendment  of  a  fishery 
management  plan  (including  any 
proposed  regulations],  a  Council  finding 
that  an  emergency  exists  involving  any 
fishery,  or  Council  comments  to  the 
Secretary  on  fishery  management  plans 
developed  by  the  Secretary. 

(v)  On  the  final  vote  on  any  matter  to 
be  transmitted  to  the  Secretary  by  a 
Council  the  Regional  Director  of  the 
National  Marine  Fisheries  Service 
serving  on  the  Council  or  his  or  her 
designee,  when  rendering  a  negative 
vote,  shall  submit  to  the  Council  within 
10  working  days  after  adjournment  of 
the  Council  meeting  a  statement 
explaining  the  reason(s)  for  the  vote. 
This  statement  shall  remain  on  file  with 
the  Council  and  copies  made  available 
to  the  public  upon  request. 

(5)  •  *  • 

(i)  Each  Council,  SSC,  FIAC  and  AP: 
*       ♦       *       •       • 

(ii)  Closed  meetings,  or  portions 
thereof,  must  be  annoimced  in  the  news 
media. 


(7)  *  *  * 

(i)  Each  Council  must  conduct  its 
meetings  at  appropriate  times  and 
places  in  any  of  the  constituent  states  of 
the  Coimcil.  Two  or  more  Councils  may 
hold  joint  meetings  within  a  constituent 
state  of  one  of  the  Councils  for  the 
purpose  of  discussing  issues  of  mutual 
concern  or  for  the  purpose  of  developing 
or  amending  a  joint  FMP. 

(FR  Doc.  92-203  Filed  1-3-92;  8:45  am] 
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50  CFR  Parts  672  and  675 
[Docket  Na  91110-1322] 
RIN  0648-AE46 

Groundfish  of  the  GuH  of  Alaski^ 
Groundfish  of  tha  Baring  Sea  and 
Alautian  Islands  Arsa 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Final  rule. 

summary:  NMFS  publishes  a  final  rule 
that  delays  the  opening  of  the  1992  trawl 
fisheries  in  the  Gulf  of  Alaska  (GOA) 
and  the  Bering  Sea  and  Aleutian  Islands 
area  (BSAI)  until  Steller  sea  lion 
protection  measures  are  implemented  or 
until  the  Secretary  of  Commerce 
(Secretary)  publishes  a  notice  in  the 
Federal  Rei^ter  disapproving 
Amendment  25  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
GOA  and  Amendment  20  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  BSAI  (FMPs).  This  action 
is  necessary  to  prevent  the  groundfish 
trawl  fisheries  from  beginning  before  the 
Secretary  can  determine  whether  the 
Steller  sea  lion  protection  measxtres  in 
Amendments  20  and  25  are  necessary. 
This  action  is  intended  to  further  the 
goals  and  objectives  contained  in  the 
GOA  and  BSAI  FMPs  and  the 
Endangered  Species  Act  (ESA). 
EFFECTIVE  date:  January  1, 1992 
ADDRESSES:  Copies  of  the 
environmental  assessment/regulatory 
impact  review/final  regulatory 
flexibility  analysis  (EA/RIR/FRFA)  may 
be  obtained  by  writing  to  Steven 
Pennoyer,  Director,  Alaska  Region. 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  AK  99802. 
FOR  FURTHER  INFORMATION  CONTACT! 
Susan  J.  Salveson,  Fisheries 
Management  Biologist,  NMFS,  (907)  586- 
7229. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  of  the  GOA  and  the  BSAI  are 
managed  by  the  Secretary  under  the 
respective  FMPs.  The  FMPs  were 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and 
are  implemented  by  r^ulations 
governing  the  foreign  fishery  at  50  CFR 
part  611  and  by  regulations  governing 
the  U.S.  fishery  at  50  CFR  parts  672  and 
675.  Additional  regulations  applicable  to 
U.S.  fisheries  are  codified  at  SO  CFR  part 
620. 


At  its  September  23-29, 1991,  meeting, 
the  Council  adopted  Amendment  20  to 
.  the  BSAI  FMP  and  Amendment  25  to  the 
GOA  FMP  that  would  authorize  the 
implementation  of  groundfish 
management  measures  for  purposes  of 
protecting  Steller  sea  lions,  a  species  of 
marine  mammal  listed  as  threatened 
under  the  ESA.  The  proposed  rule  that 
would  implement  these  amendments 
was  published  in  the  Federal  Register 
for  public  review  and  comment  on 
November  IB,  1991  (56  FR  58214).  The 
Secretarial  review  schedule  for 
Amendments  20  and  25  allows  for  a 
January  20, 1992,  effective  date  of  the 
sea  lion  protection  measures. 

The  1992  groundfish  fishery  is 
scheduled  to  commence  on  January  1, 
1992.  However,  NMFS  has  determined 
that  a  delay  of  the  1992  groundfish  trawl 
fisheries  is  necessary  until  Steller  sea 
lion  protection  measures  are 
implemented  or  until  the  Secretary   .  ^ 
publishes  a  notice  in  the  Federal 
Register  disapproving  Amendments  20 
and  25.  This  action  is  appropriate  for  the 
conservation  and  management  of  the 
groundfish  fishery.  To  carry  out  their 
objectives,  NMFS  prepared  a  proposed 
rule  that  would  delay  the  1992  trawl 
fisheries  and  published  it  in  the  Federal 
Register  on  November  26, 1991  (56  FR 
59922).  The  purpose  of  the  season  delay 
is  to  prevent  the  groundfish  trawl 
fisheries  from  beginning  before  the 
Secretary  can  determine  whether  the 
Steller  sea  lion  protection  measures  of 
Amendment  20  and  25  are  necessary.  A 
detailed  explanation  of  this  action  is 
provided  in  the  proposed  rule. 

The  proposed  rule  also  described 
NMFS'  determination  that  the  proposed 
delay  of  the  1992  groimdfish  trawl 
fisheries  would  require  an  extension  of 
the  January  15, 1992.  control  date  for 
trawl  vessel  entry  into  the  Alaska 
groundfish  fisheries  for  purposes  of 
access  Umitation  management  measures 
that  may  be  considered  by  the  CouncU 
(55  FR  36302:  September  2. 19ga  as 
conxcted  at  55  FR  37729;  September  13, 
1990).  By  this  action,  the  control  date  for 
trawl  vessel  participation  in  the 
groundfish  fisheries  is  extended  from 
January  15, 1992,  to  a  date  that  is  15 
calendar  days  after  the  effective  date  of 
Amendments  20  and  25. 

Comments  were  invited  on  the 
proposed  rule  until  December  4, 1991. 
No  comments  were  received. 

The  final  rule  is  being  issued  without 
any  change  from  the  proposed  rule. 

Classificalioo 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  for  the  conservation 


and  management  of  the  groundfish 
fisheries  off  Alaska  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Alaska  Region,  NMFS,  prepared 
an  EA  for  this  rule  and  the  Assistant 
Administrator  concluded  that  no 
significant  impact  on  the  environment 
will  occur  as  a  result  of  this  rule.  Copies 
of  the  EA  may  be  obtained  from  the 
Director,  Alaska  Region.  NMFS 
(Regional  Director)  (see  ADDRESSES). 

On  April  19. 1991,  NMFS  concluded 
formal  ESA  Section  7  consultation  on 
the  BSAI  and  GOA  FMPs  and  fisheries. 
The  biological  opinions  issued  for  the 
consultations  concluded  that  the  FMPs 
and  fisheries  are  not  likely  to  jeopardize 
the  continued  existence  and  recovery  of 
any  endangered  or  threatened  species 
under  the  jurisdiction  of  NMFS. 
Adoption  of  the  management  measures 
described  in  this  rule  will  not  affect 
Usted  species  in  a  way  that  was  not 
already  considered  in  the 
aforementioned  biological  opinions. 
NMFS  determined  that  no  further 
Section  7  consultation  is  required  for 
adoption  of  this  rule. 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  imder  Executive  Order  12291. 
The  regulatory  impact  review  prepared 
for  this  action  concluded  that  none  of 
the  measures  in  this  rule  would  cause 
impacts  considered  significant  for 
purposes  of  Executive  Order  12291.  A 
copy  of  this  review  is  available  from  the 
Regional  Director  (see  ADDRESSES). 

The  FRFA  prepared  as  part  of  the  EA/ 
RIR/FRFA  for  this  action  concluded  that 
this  rule  could  have  significant  effects 
on  small  entities.  A  detailed  explanation 
is  provided  in  the  proposed  rule. 

The  reasons  justifying  implementation 
of  this  final  rule  make  it  impracticable 
and  contrary  to  the  public  interest  to 
provide  a  30-day  "cooling  off"  period 
under  section  553(d)  of  the 
Administrative  Procedure  Act.  The 
scheduled  public  review  and  comment 
period  for  Amendments  20  and  25  will 
not  allow  for  Secretarial  approval  of  the 
sea  lion  protection  measures  prior  to  the 
start  of  die  1992  fishing  year,  January  1. 
Implementation  of  this  final  rule  to 
delay  the  start  of  the  fishing  year  until 
Steller  sea  lion  protection  measures  are 
implemented,  or  until  the  Secretary 
publishes  a  notice  in  the  Federal 
Register  disapproving  Amendments  20/ 
25,  is  imperative  for  it  to  meet  its 
intended  purpose. 

This  rule  does  not  contain  a  collection 
of  information  requirement  subject  to 
Uie  Paperwork  Reiduction  Act 
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NMFS  has  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  \f anagement  Act.  Since 
the  appropriate  State  agencj'  did  not 
reply  within  the  statutory  time  period, 
consistency  is  automatically  inferred. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Parts  S72  and 

875 

Fisheries.  Reporting  and 
recordkeeping. 

Dated  December  30. 1991 . 
Samuel  W.  McKaen. 

Acting  Assislant  Administrator  for  Fisheries, 
National  Marine  Fisfieries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
amended  as  follows: 


PART  672— GROUNOFISH  OF  THE 
GUt^OFAUkSKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  9  672.23,  paragraph  (d)  is  added 
to  read  as  follows: 

S67Z23   Saason*. 

•        •        •        •        • 

(d)  Notwithstanding  any  other 
provision  of  this  part,  directed  fishii^ 
for  groundRsh  with  trawl  gear  in  the 
Gulf  of  Alaska  is  prohibited  for  00:01 
a.m.  Alaska  local  time,  January  1. 1992. 
until  the  date  upon  which  final  rules 
implementing  Amendment  25  to  the 
Fishery  Management  Man  for 
Groundfish  of  the  Gulf  of  Alaska  are 
made  effective  or  until  the  Secretary 
publishes  a  notice  in  the  Federal 
Register  disapproving  Amendment  25. 

PART  675-GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIANS 
ISLANDS  AREA 

3.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 


Authority:  16  U.S.C  1801  et  seq^ 

In  S  675.23,  paragraph  (d)  is  added  to 
read  as  follows: 

§67S.23   Scaaona. 

(d)  Notwithstanding  any  other 
provision  of  this  part,  directed  fishing 
for  Ground^sh  with  trawl  gear  in  the 
Bering  Sea  and  Aleutian  Islands  area  is 
prohibited  from  00:01  a.m.  Alaska  local 
time.  January  1, 1992,  until  the  date  upon 
which  final  rules  implementing 
Amendment  20  to  the  Finery 
Management  Man  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  are  made  effective  or  until  the 
Secretary  publishes  a  notice  in  the 
Federal  Register  disapproving 
Amendment  20. 

(FR  Doc.  91-31331  Filed  12-31-91;  12:45  pin| 
■HijHS  cone  «ia-2>-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7  CFR  Parts  1001, 1002, 1004, 1005, 
1006, 1007, 1011, 1012, 1013, 1030, 
1032, 1033, 1036. 1040, 1044, 1046, 
1049. 1050, 1064. 1065, 1068. 1075, 
1076, 1079, 1093, 1094, 1096, 1097, 
1098, 1099, 1106, 1108, 1124, 1126. 
1131. 1134, 1135, 1137, 1138, 1139 

[Docket  No.  A0-14-A64.  etc;  DA-90-017] 

RIN  0581-AA37] 

Milk  in  the  New  England  and  Other 
Marlceting  Areas;  Extension  of  Time 
for  HIing  Exceptions  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  to  Orders 


7CFR 
Part 


1001 
1002 
1004 
1005 
1006 
1007 
1011 
1012 
1013 
1030 
1032 

1033 
1036 

1040 
1044 

1046 

1049 
1050 
1064 
1065 

1068 
1075 

1076 
1079 
1093 
1094 

1096 
1097 
1096 
1099 


Marketing  area 


New  England 

New  York-New  Jersey. 

MMdte  Attantk: 

Carolina 

Upper  Fkxida 

Georgia 

Tennessee  Valley 

Tampa  Bay 

Souttwastem  Fkxkla... 

Chicago  Reghxial 

Southern  IINnois- 

Eastem  Missouri. 

Ohio  Valley 

Eastern  Otiio-Westem 

Pennsylvanta. 

Southern  Michigan 

Michigan  Upper 

Peninsul& 
Louisville-Lexington- 

EvansviHe. 

Indtana 

Central  Illinois 

Greater  Kansas  Oty.... 
Nebraska-Western 

kjwa. 

UPP6(  MKIWBSI 

Black  H«s.  South 

Dakota. 
Eastern  South  Dakota 

Iowa 

Alabama-West  Fkxkla 
New  Orleans- 

Mississippi. 

Greatar  Louisiana 

Mocnphis*  Tonnassaa.. 
NashVMa,  Tannassaa.< 
Peducah,  Kentucky ..„. 


AONos. 


AO-14-A64 

AO-71-A79 

AO-160-A67 

AO-388-A3 

AO-356-A29 

AO-386-A33 

AO-251-A3S 

AO-347-A32 

AO-286-A39 

AO-361-A2e 

AO-313-A39 

AO-166-A60 
AO-179-A55 

AO-225-A42 
AO-299-A26 

AO-123-A62 

AO-319-A38 
AO-355-A27 
AO-23-A60 
AO-e6-A47 

AO-17&-A45 
AO-24e-A21 

AO-260-A30 
AO-295-A41 
AO-386-A11 
AO-103-A53 

AO-257-A40 
AO-219-A46 
AO-ie4-AS5 
AO-ie3-A45 


7CFR 
Part 

Marketing  area 

AONos. 

1106  

Southwest  Plains. 

AO-210-A52 

1106  

Central  Arkarwas 

1124 

Pacitic  Northwest 

AO-368-A19 

1126 

Texas  

AO-231-A60 

1131 

Central  Arizona. 

AO-271-A29 

1134 

Western  Colorado 

AO-301-A22 

1135 

1137 

Southwestern  klaho- 

Eastem  Oregon. 
Eastern  Colorado 

AO-3eO-A9 
AO-326-A26 

1138 

1139 

New  Mexico— West 
Texas. 

Greet  RaiNn  . 

AO-335-A36 
AO-309-A30 

agency:  A^cultural  Marketing  Service, 

USDA. 

action:  Extension  of  time  for  filing 

exceptions  to  proposed  rule. 

summary:  This  notice  extends  the  time 
for  filing  exceptions  to  a  recommended 
decision  issued  November  6, 1991, 
concerning  proposed  amendments  to  all 
federal  milk  marketing  orders.  The  Milk 
industry  Foundation  and  International 
Ice  Cream  Association  requested  the 
additional  time  to  complete  exceptions 
to  the  recommended  decision. 

DATES:  Exceptions  now  are  due  on  or 
before  January  31, 1992. 
ADDRESSES:  Exceptions  (four  copies] 
should  be  filed  with  the  Hearing  Clerk, 
room  1083,  South  Building,  United  States 
Department  of  Agriculture.  Washington, 
DC  20250.  / 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Glandt  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456.  Washington, 
DC  20090-6456  (202)  720-4829. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  the  proceeding: 

Advance  Notice  of  Proposed . 
Rulemaking:  Issued  March  29, 1990; 
published  April  3, 1990  (55  FR 12369). 

Notice  of  Hearing:  Issued  July  11, 1990; 
published  July  17, 1990  (55  FR  29034). 

Extension  of  Time  for  Filing  Briefs  and 
Reply  Briefs:  Issued  March  28. 1991; 
pubUshed  April  3, 1991  (56  Fr  13603). 

Recommended  Decision:  Issued 
November  6. 1991;  published  November 
22. 1991  (56  FR  58972). 

Notice  is  hereby  given  that  the  time 
for  filing  exceptions  to  the 
reconunended  decision  with  respect  to 
the  proposed  amendments  to  the 
tentative  marketing  agreements  and  to 
the  orders  regulating  the  handling  of 
milk  in  all  Federal  order  marketing 


areas  which  was  issued  November  6. 
1991,  is  hereby  extended  to  January  31. 
1992. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable  rides 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  part  900). 

list  of  SubjecU  in  7  CFR  Parts  1001. 
1002. 1004. 1005, 1006. 1007, 1011. 1012. 
1013. 1030. 1032, 1033, 1036. 1040. 1044. 
1046. 1049. 1050. 1064. 1065. 1066, 1075. 
1076. 1079. 1093. 1094, 1096. 1097. 1008. 
1090. 1106. 1108. 1124. 1128, 1131. 1134. 
1135, 1137. 1138. 1139 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  parts 
1001, 1002, 1004, 1005, 1006. 1007. 1011, 
'  1012. 1013, 1030, 1032. 1033. 1036. 1040, 
1044, 1046, 1049, 1050. 1064. 1065. 1068.     - 
1075. 1076. 1079. 1093, 1094. 1096. 1097. 
1098. 1099. 1106, 1108. 1124. 1126. 1131. 
1134. 1135. 1137. 1138. 1139  continues  to 
read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

Dated:  December  24, 1991. 
Daniel  Haley. 
Administrator. 

[FR  Doc.  92-186  FUed  1-3-92:  8:45  am] 
WLUNQ  coot  SSie-OMI 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

UCFRCttapterl 

[Summary  Nottca  Ito.  PR-81-17] 

Petition  for  Ruleinaking;  Summary  of 
Petitiona  Received;  Correction 

AGENCY:  Federal  Aviation ' 
Administration  (FAA).  DOT. 

action:  Notice  of  petition  for 
rulemaking  received;  correction. 

SUMMARY:  This  action  makes  a 
correction  to  the  Notice  of  summaries  of 
petitions  for  rulemaking  published  on 
October  25. 1991.  (56  FR  55241).  The 
petition  was  prepared  by  Mr.  Lawrence 
B.  Smith.  Attorney  at  Law.  3938  E.  Grant 
Rd..  tl91.  Tucson.  AZ  85712;  Tel.:  (802) 
326-0283.  not  (602)  328-0238.  as 
published. 

FOR  FURTMCR  MFONMATION  CONTACT: 
Angela  M.  Washington.  Office  of 
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Rulemaking  (ARM-1),  Federal  Aviation 

Administration,  800  Independence 

Avenue,  SW.,  Washington,  DC  20591; 

telephone  (202)  267-5571. 

DATES:  Comments  on  the  petition  must 

be  received  on  or  before  January  27. 

1992. 

AOONESSES:  Send  comments  on  any 

petition  in  triplicate  to:  Federal  Aviation 

Administration.  Office  of  Chief  Counsel, 

Attn:  Rules  Docket  (AGC-10),  Petiti<Hi 

Docket  No ,  800  Independence 

Avenue,  SW..  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G. 
FAA  Headquarters  Building  [FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  i  11.27  of  part 
11  of  the  Federal  Aviation 
Administration  Regulations  (14  CFR  part 
11). 

Issued  in  Washington.  DC,  on  December  19, 
1991. 

Deniae  D.  Castaldo. 

Manager,  Program  Management  Staff. 

On  page  55242,  in  the  Federal  Register 
of  October  25, 1991.  first  column,  line  35 
to  the  end  of  the  document  is  correctly 
revised  to  read  as  follows: 

Docket  No.:  26642  | 

Petitioners:  Marvin  Borodkin.  S.  Jon 
Trachta,  and  Stephen  Parkman. 

Regulations  affected:  14  CFR  13.19; 
This  notice  publishes  for  public 
comment  a  verbatim  simimary  of  the 
petition  as  provided  by  the  petitioners. 

Subject-  Amendment  of  FAR  9  13.19 
(14  CFR  13.19). 

To:  Rules  Docket  (AGC-10),  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  ' 

From  petitioners:  Marvin  Borodkin,  S. 
Jon  Trachta  and  Stephen  Parkman.  all  of 
Tucson,  Arizona. 

Prepared  by:  Lawrence  B.  Smith, 
Attorney  at  Law,  3938  E.  Grant  Rd!.  tl91, 
Tucson,  AZ  85712;  Tel.:  602/326-0283, 
Fax:  602/326-823a 

Authority:  Administrative  Procedure 
Act.  5  U.S.C.  553(e),  14  CFR  11.25. 

Purpose:  To  amend  FAR  S  13.19  to 
include  aU  explicit  statement  that  the 
Administrator  claims  and  exercises 
authority  to  suspend  or  revoke  airmen 
and  operator  certificates  as  an 
alternative  and/or  concurrent  penalty  to 
that  of  a  civil-money  fine  for  the 
violation  of  safety  rules. 

Comment-  FAA  officials  interpret 
section  609  of  the  Federal  Aviatkni  Act 


of  195a  as  amended,  49  U.S.C.  1429(a), 
to  authorize  the  Administrator  to 
suspend  or  revoke  certificates  strictly  as 
pimishment  for  safety  violations  when 
no  issue  of  qualification  is  involved. 
FAR  §  13.19  purports  to  interpret  the 
authority  granted  by  section  609,  yet 
says  noOiing  of  violations  or  penalties; 
common  sense  dictates  that  it  should,  so 
that  airmen  are  warned  that  their 
licenses  are  at  risk  for  such  behavior. 
Nothing  in  the  amendment  adds  to  or 
changes  any  FAA  enforcement  policy. 

[FR  Doc  92-149  Filed  1-3-92: 8:45  am) 
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DEPARTMENT  OF  COMMERCE 

tntematiofuri  Trade  Admhtistratfon 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Territorial  and  International 
Affairs 

15  CFR  Part  303 
lOodtet  Na  911184-1284} 

Proposed  Limit  on  Duty-Free  Insular 
Watcttes  in  Calendar  Year  1992 

AGENCIES:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce;  Office  of 
Territorial  and  International  Affairs, 
Department  of  the  Interior. 
ACTION:  Proposed  rule  and  request  for 
comments. 

StJMMARY:  This  action  invites  public 
comment  on  a  proposal  to  amend  15 
CFR  part  303,  which  governs  duty- 
exemption  allocations  and  duty-refund 
entitlements  for  watch  producers  in  die 
United  States'  insular  possessions  (the 
Virgin  Islands,  Guam,  and  American 
Samoa)  and  the  Northern  Mariana 
Islands. 

DATES:  Comments  must  be  received  on 
or  before  February  5, 1992. 

ADDRESSES:  Address  written  comments 
to  Frank  Creel,  Director,  Statutory 
Import  Programs  Staff,  room  4204,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street  NW., 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Faye  Robinson,  (202)  377-1860,  same 
address  as  above. 
SUPPLEMENTARY  INFORMATION:  The 

insular  possessions  watch  industry 
provision  in  sec.  110  of  Public  Law  97- 
446  (96  Stat  2331)  (1983)  (19  U.S.C.  1202 
note)  requires  the  Secretary  of 
Commerce  and  the  Interior  Secretary  of 
the  Interior,  acting  jointly,  to  establish  a 
limit  on  the  quality  of  watches  and 


watch  movemcBts  which  may  be 
entered  free  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  establish  the  shares  of 
this  limited  quantity  which  may  be 
entered  from  the  Virgin  Islands,  Guam, 
American  Samoa  and  the  Northern 
Mariana  Islands.  Regulations  on  the 
establishment  of  these  quantities  and 
shares  are  contained  in  sea  303  J  and 
303.4  of  tide  15.  Code  of  Federal 
Regulations  (IS  CFR  303.3  and  303.4). 
Section  303.6(h)  gives  the  Secretaries 
authority  to  propose  changes  in  S  303.14. 
The  Departments  propose  to  establish 
for  calendar  year  1992  a  total  quantity 
and  respective  territorial  shares  as 
shown  in  the  following  table: 


Virgin  Islands 

Guam. 

American  Samoa 

Northern  Mariane  Islands.. 

Total 


3,700,000 

1,000.000 

5OOJ0OO 

500.000 


S.700,000 


Compared  with  the  total  quantity 
established  for  1991  (56  FR  9621;  March 
7, 1991).  this  amount  would  be  e 
decrease  of  500,000  units.  The  proposed 
Virgin  Islands  territorial  share  would  be 
lowered  by  500,000.  The  proposed 
shares  for  Guam.  American  Samoa,  and 
the  Northern  Mariana  Islands  would  not 
change. 

Our  reasons  for  proposing  these 
amoimts  are  as  follows: 

1.  There  are  ho  producers  in  American 
Samoa  and  the  Northern  Mariana 
Islands.  This  proposal  would  leave  these 
territories'  shares  at  the  minim«Hn 
required  by  the  statute. 

2.  There  is  only  one  producer  in 
Guam,  and  the  amount  we  propose  is 
consistent  with  the  needs  oiF  the  existing 
producer  along  with  a  set-aside  of 

'200.000  units  for  possible  allocation  to 
new  firms  in  Guam. 

3.  We  do  not  expect  total  Virgin 
Islands  shipments  in  1992  to  exceed  3.5 
million  units.  The  amount  we  propose  is  - 
consistent  with  the  anticipated  needs  oi 
the  existing  producers  along  with  a  set- 
aside  of  200,000  units  for  possible 
allocation  to  new  firms  in  the  Virgin 
Islands. 

Classification:  Executive  Order  12291. 
In  accordance  with  Executive  Order 
12291  (46  FR  13193,  February  19. 1981). 
the  Departments  of  Commerce  and  the 
Interior  have  determined  that  diis  rule 
does  not  constitute  a  **major  role"  as 
defined  by  section  1(b)  of  the  Order.  It  is 
not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(^  A  major  increase  in  costs  or  prices 
for  consumers,  individuals  industries. 
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Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  en 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  as  required  by  Executive  Order 
12291. 

This  proposed  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Regulatory  FlexibiUty  Act  In 
accordance  with  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq..  the 
General  Counsel  of  the  Department  of 
Commerce  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Fewer  than  ten  entities  are 
directly  affected  by  this  action.  The 
commerical  benefits  of  the  program 
governed  by  these  regulations,  for 
entities  both  directly  and  indirectly 
affected,  are  less  than  $10  million  per 
year. 

Paperwork  Reduction  Act  This  ■ 
rulemaking  involves  information 
collection  activities  subject  to  the 
Paperwoiic  Reduction  Act  of  1960. 44 
U.S.C.  3501  et  seq.  which  are  currently 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  0625- 
0040  and  0625-0134.  The  proposed 
amendments  will  not  increase  the 
information  burden  on  the  public. 

List  of  Subjects  in  15  CFR  Port  303 

Administrative  practice  and 
procedure,  American  Samoa,  Customs 
duties  and  inspection,  Guam,  Imports, 
Marketing  quotas.  Northern  Mariana 
Islands,  Reporting  and  recordkeeping 
requirements.  Virgin  Islands.  Watches 
and  jewelry. 

For  reasons  set  forth  above,  we 
propose  to  amend  15  CFR  part  of  303  as 

follows: 

PART  303-[AMENDEOl 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  Pub.  L  97-146. 96  SUL  2329. 2331 
(19  U.S.C.  1202  note):  Pub.  L  94-241. 90  Stat 
263  (48  U.S.C  1681.  note). 


1303.14    [AmcfNtod] 

2.  Section  303.14(e)  is  amended  by 
removing  "4,200,000"  and  adding 
"3,700,000"  in  its  place.     . 
Eric  L  Garlinkel, 
Assistant  Secretary  for  Import 
Adwinittration. 
Stella  G.  Gnem, 

Assistant  Secretary  for  Territorial  and 
International  Affairs. 
[PR  Doc.  92-206  Filed  1-3-92;  6:45  am] 
MUMa  coot  asie-os-H 

■ILUNa  OOOt  4310-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiseion 

[RM91-11-000] 

18  CFR  Part  284 

Pipeline  Service  ObOgationa  and 
Reviaiona  To  Regulationa  Qoveming 
Self-lfnplementing  Tranaportation; 
Tectinical  Conference 

Issued  December  27, 1991. 

agency:  Federal  Energy  Regulatory 

Commission,  Energy. 

action:  Notice  of  technical  conference. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
convening  a  technical  conference  to 
afford  the  natural  gas  industry  and  the 
public  an  opportunity  to  discusawith 
the  Commission  staff  issues  with  respect 
to  operational  aspects  of  the 
Commission's  July  31, 1991  Notice  of 
Proposed  Rulemaking  in  Docket  No. 
R\^-ll-000.  In  specific,  interested 
persons  are  invited  to  respond  to  staff 
questions  regarding  the  pipeline 
industry's  ability  to  provide  a  delivery 
service  on  demand  if  the  Commission 
adopts  its  proposal  to  mandate  the 
unbundling  [i.e.,  separation)  of  pipeline 
sales  and  transportation  services  except 
for  small  customers. 

DATCt:  The  public  conference  will  be 
held  January  22, 1992,  at  9:30  a.m. 
Requests  to  speak  should  be  received  by 
the  Commission  on  or  before  January  10, 
1992.  Written  responses  must  be  filed 
with  the  Commission  on  or  before 
January  17, 1992. 

AOONCSSCS:  The  conference  will  be  held 
in  the  Commission's  Hearing  Room 
Number  1, 810  First  Street  NW.. 
Washington,  DC.  All  requests  to  speak 
should  identify  the  name  of  the  speaker 
and  the  group  represented,  refer  to 
Docket  No.  RM91-ll-00a  and  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Conunission, 
825  North  Capitol  Street.  NE.. 
Waritington,  DC  20428. 


roll  FURTHER  NVORMATION  CONTACT: 
Jeffrey  A.  Braunstein,  Office  of  the 
General  CoimseL  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  (202)  206-2114. 

SUPFt.EMCNTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  ao  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308, 941  North  Capital  Street  NE., 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  206-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  notice  will 
be  available  on  CIPS  for  30  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  fitim  the 
Commission's  Copy  Contractor,  La  Dom 
Systems  Corporation,  also  located  in 
room  3308, 941  North  Capital  Street  NE., 
Washington,  DC  20428. 

I.  Introduction 

The  Commission  is  convening  a 
technical  conference  to  afford  an 
opportunity  for  the  natural  gas  industry 
and  the  public  to  discuss  with  the 
Commission  staff  issues  with  respect  to 
operational  aspects  of  the  Commission's 
July  31, 1991  Notice  of  Proposed 
Rulemaking  (NOPR).»  The  conference 
will  be  held  in  the  Commission's 
Hearing  Room  No.  1, 810  First  Street 
NE.,  Washington,  DC,  on  January  22, 
1992,  at  9:30  a.m.* 

n.  PiupoM  of  the  Confarenee 

Among  other  things,  the  NOPR 
proposes  to  require  interstate  pipelines 
to  unbundle  [i.e.,  separate)  their  sales 
and  transportation  services  with  one 
exception  for  continued  bundled  sales  to 


'  PlpeUm  Servict  OMisatknt  and  ItevUioiM  lo 
RefulaHoiw  Covefniii(  Setf-taipleoMBtiiit 
Transportation  Under  part  284  of  Ifaa  Coamiaaion'a 
Regulations.  S6  FR  38.372  (Aug.  13.  NSI).  FERC 
Suu.  *  Rega.  (Proposad  tagriattoM)  1  ttmt  (tflSl ). 

'  The  CouniaaioM  nalaa  Ikat  on  Dacaibai  t*. 
1901.  the  InteraUla  Nataral  Caa  Aaaadatkm  of 
America,  the  American  Cat  Aaaociatioii.  the 
Asaodated  Gat  Dittribuiors.  Iha  United  Distitbutian 
.  and  Iha  AMricaa  PiMc  Cm 

opBasd  9m<  a  >ac>«leel  ciuufaianca  be 
convened  on  tt«  NOHTa  operaMona)  i 
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small  customers.'  A  number  of 
commenters  have  raised  the  issue  of  the 
impact  of  mandatory  unbundling  on  the 
pipeline  industry's  ability  to  continue  to 
provide  a  reliable  service,  especially 
during  peak  periods.  For  instance,  some 
commentors  are  concerned  that  a  "no- 
notice"  type  of  service  may  no  longer  be 
available.  That  service  permits  the 
pipelines  to  deliver  gas  without  advance 
notice  in  response  to  increased  customer 
demand  caused,  for  example,  by  a 
sudden  unexpected  change  in 
temperature. 

The  main  purpose  of  the  conference  is 
to  obtain  additional  information  on 
pipeline  operations  in  order  to  analyze 
operational  issues  associated  with  the 
Commission's  unbundling  proposal.  The 
Appendix  to  this  notice  sets  forth  the 
questions  that  should  be  addressed  by 
interested  persons.  Other  related 
operational  matters  may  be  discussed. 
This  conference  is  not  intended  to  hear 
a  person's  arguments  for  or  against  the 
proposal.  There  should  be  no  discussion 
of  policy  or  legal  matters. 

m.  Procedures 

Persons  desiring  to  make  an  oral 
presentation  must  file  a  request  to 
speak.  Persons  with  common  points  of 
view  are  urged  to  appoint  a  single 
spokesperson  for  oral  presentations.  The 
request  to  speak  should  be  filed  with  the 
Secretary  on  or  before  January  10, 1992. 
Requests  to  speak  should  identify  the 
name  of  the  speaker  and  the  group 
represented  and  the  questions  upon 
which  the  speaker  wants  to  make  a 
presentation.  The  speaker  must  have 
sufficient  knowledge  about  the 
operations  of  pipeline  systems  to  be 
able  to  answer  technical  questions.  The 
Commission  may  not  be  able  to 
accommodate  all  requests  to  participate 
in  the  conference.  However,  the 
Commission  will  seek  to  ensure  that  all 
segments  of  the  industry  are  adequately 
represented.  The  requests  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  and  should  refer 
to  Docket  No.  RM91-11-000.  The 
Commission  invites  (but  does  not 
require)  written  responses  from  any 
interested  person  on  the  questions  set 
forth  in  the  appendix.  An  original  and  14 
copies  of  the  written  responses  must  be 
filed  with  the  Commission  on  or  before 
January  17, 1992,  and  should  be  no 
longer  than  30  pages,  double-spaced 
typing,  excluding  documentation 
necessary  to  support  answers^ 


*  In  genermL  lh«  NOdl  propoae*  that  unbundling 
%viU  occur  by  moving  the  point  of  pipeline  wles 
upitieam  in  or  near  the  production  area. 


Finally,  the  Commission  expects  to 
consider  the  final  rule  in  this  proceeding 
shortly  after  this  technical  conference  is 
held.  Written  responses  filed  after 
January  17, 1992  will  be  rejected.  In 
addition,  the  Commission  will  not 
establish  any  procedures  for  further 
written  filings  after  the  technical 
conference.  Along  these  same  lines,  in 
order  to  keep  on  the  current  schedule, 
no  request  to  postpone  or  delay  the 
conference  will  be  entertained.  Simply 
put,  the  Commission  does  not  intend  to 
delay  issuance  of  the  final  rule  because 
of  the  conference. 
Linwood  A.  Watson.  |r.. 
Acting  Secretary. 

Appendix— Questions  To  Be  Addressed 
in  Technical  Conference 

(All  answers  must  be  documented  to 
the  extent  possible.  Any  examples  must 
be  in  sufficient  detail  to  be  replicated  by 
staff.) 

Some  of  the  comments  on  the  NOPR 
claim  various  operational  concerns 
related  to  the  unbundling  proposal.  The 
Commission  would  like  the  parties  to 
address  whether  such  operational 
conceras  are  probable  under  the 
proposal  and,  if  so,  what  mechanisms 
can  be  developed  to  avoid  or  reduce 
such  concerns.  At  the  technical 
conference  the  parties  shoidd 
specifically  address  the  following: 

1.  What  resources  [e.g., 
communications  systems,  facilities)  are 
required  by  a  pipeline  to  provide  a 
bundled  "no-notice"  sales  service? 

2.  What  resources  are  required  to 
provide  a  "no-notice"  delivery  service 
by  an  unbimdled  pipeline?  Do  these 
resources  differ  from  those  required  to 
provide  a  bundled  "no-notice"  sales 
service  and,  if  so,  what  would  be  the 
costs?  Provide  estimates  of  the  costs  of 
what  additional  resources  would  be 
needed  to  provide  a  "no-notice"  delivery 
service  by  an  imbundled  pipeline. 

3.  What  formal  or  informal  operating 
arrangements  or  cooperative  agreements 
among  a  pipeline,  its  customers  and  its 
suppliers  are  necessary  to  provide  a 
bundled  "no-notice"  sales  service?  How 
would  these  differ  for  a  "no-notice" 
delivery  service  on  unbundled  pipelines? 

4.  How  valid  are  the  problems  cited  in 
connection  with  the  scheduling  of  gas 
under  unbtmdled  services  and,  to  the 
extent  valid,  how  can  they  be  managed? 

(a)  Is  it  necessary  that  shippers  be 
required  to  schedule  gas  receipts  at 
specific  locations  to  provide  for  orderly 
system  operations,  and,  if  so,  how 
should  that  be  done? 

(b)  Is  it  necessary  that  shippers  adjust 
their  gas  receipt  scheduling  to  pack  the 


line  for  "no-notice"  delivery  service.  - 
and,  if  so,  how  should  that  be  done? 

(c)  Is  it  necessary  that  pipelines  have 
the  right  to  control  shipper  receipt  points 
through  "operational  flow  orders"  as 
necessary  for  system  integrity,  and,  if 
so,  when  and  how  should  that  be  done?  ' 

(d)  How  can  "agency"  arrangements 
reduce  problems  associated  with 
uncoordinated  shipper  scheduling  of 
gas? 

(e)  Is  it  necessary  to  have<lifferent 
arrangements  between  shippers  and 
their  suppliers  to  ensure  adequate  gas 
supplies  to  meet  "no-notice"  delivery 
service.  If  so,  what  types  of  different 
arrangements  would  be  needed  and 
what  would  it  cost  to  provide  for  such 
arrangements? 

5.  How  valid  are  the  problems  cited  in 
connection  with  open-access  storage 
and,  to  the  extent  valid,  how  should 
they  be  managed?  Address  the  impact  of 
different  pipeline  systems' 
configurations. 

(a)  Does  any  system  storage  need  to 
be  retained  for  "no-notice"  delivery 
services,  and  imbalance  and  line  pack 
management  and,  if  so,  how  much  and 
under  what  circumstances? 

(b)  Under  what  circumstances,  if  any, 
should  access  to  system  storage  be 
provided  on  tin  aggregate,  system-wide 
basis  rather  than  by  individual  field?  To 
what  extent,  if  any,  would  supply  area 
diversification  be  affected  by  such 
access  on  an  aggregate,  system-wide 
basis?  If  there  are  such  circumstances, 
would  some  combination  of  aggregate, 
system-wide  storage  and  individual  field 
storage  address  valid  concerns? 

(c)  To  what  extent  and  under  what 
circumstances,  are  injection  and 
withdrawal  cycle  requirements 
necessary  for  proper  reservoir 
management  and  how  should  these  be 
reflected  in  tariff  provisions? 

6.  What  mechanisms  have  been  . 
employed  by  pipelines  who  have 
already  imbundled  (/.e..  El  Paso, 
Northwest,  Transwestem,  and  Transco) 
to  avoid  the  problems  cited  by  some 
parties  in  their  comments? 

(a)  How  is  "no-notice"  or  limited 
notice  delivery  service  being  provided? 

(b)  How  much  storage,  if  any,  has 
been  reserved  for  imbalance  and  system 
management  purposes? 

(c)  How  are  transportation 
imbalances  managed? 

(d)  Is  contract  storage  available,  and 
on  what  basis? 

(e)  What  additional  facilities  have 
been  necessary  and  what  costs  have 
been  incurred  to  achieve  this 
unbundling? 

7.  Do  transportation-only  pipelines 
[e.g..  Northern  Border.  HIOS,  and 
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Trailblazer)  provide  "no  notice"  or 
limited  notice  delivery  service?  Have 
those  pipelines  experienced  the 
problems  cited  in  the  comments  and.  if 
so,  how  valid  are  the  alleged  concerns 
about  supply  failure.  What  mechanisms 
are  employed  to  avoid  or  reduce  the 
problems? 

8.  What  measures  are  appropriate  to 
deal  with  supply  failure  situations? 

(a)  Are  pre-allocation  arrangements  at 
supply-short  receipt  points  effective  at 
managing  imbalances?  If  not  why  and 
how  can  they  be  made  more  effective? 

(b)  Are  current  penalties  effective  in 
managing  imbalances  in  supply  failure  . 
situations?  If  not,  why  not  and  how  can 
they  be  made  more  effective? 

(c)  If  a  supply  shortage  is  traced  to  an 
individual  shipper  can  the  pipeline 
control  the  shipper's  deliveries  throtigh 
either  physical  control  or  penalties  in  a 
timely  manner?  If  not,  why  not  and  what 
effective  means  of  control  can  be  used? 

(d)  How  can  the  timely  reallocation  of 
gas  between  shippers  in  a  shortage 
situation  be  accomplished?  What  should 
be  the  appropriate  role  of  the  pipeline 
and  shippers  in  such  reallocation? 

(e)  How  often  have  shippers  refused 
to  reduce  takes  in  shortage  situations? 
How  has  this  affected  the  system 
operations?  How  often  have  pipelines 
misappropriated  third  party  gas  supplies 
for  system  supply  sales  in  shortage 
situations? 

9.  Some  commenters  claim  that 
pipelines  providing  bundled  service  can 
deliver  gas  because  of  their  control  of 
multiple  receipt  points.  During  peak 
periods,  how  much  additional  gas  can 
be  delivered  because  of  this  control? 
How  valid  are  concerns  about  potential 
loss  on  unbundled  pipelines  of 
throughput  now  transported  by 
displacement  transactions?  If  the 
concerns  are  valid,  what  steps  could  be 
taken  on  unbundled  pipelines  to 
minimize  such  potential  loss? 

10.  How  valid  are  concerns  that 
bundled  pipelines  need  signiHrantly  less 
mainline  and  storage  capacity  then 
unbundled  pipelines  because  of  demand 
diversity  among  customers?  If  valid, 
what  procedures  can  be  instituted  on 
unbundled  systems  to  maximize 
economies  of  diversity? 

11.  Are  there  significant  economies  of 
scope  in  pipelines'  current  operations? 
Provide  examples  and  estimates  of  cost 
savings.  Would  these  be  affected  by 
unbundling?  If  so.Jiow  and  why? 

12.  Currently,  the  coordination  of 
multiple  pipeline  interactions  is  a  factor 
in  system  operations. 

fa)  What  problems  exist  today,  and 
how  are  they  handled? 


(b)  Would  these  interactions  be 
affected  by  unbundling?  If  so,  how  and 
why? 

(c)  Please  discuss  specific  operational 
problems  that  could  restrict  multiple 
pipeline  transactions.  For  example, 
would  any  operational  problems  limit 
third  parties  from  arranging  point-to- 
point  transactions  between  hubs  or 
pooling  points  across  several  pipelines 
thus  reducing  pipeline  coordination? 

(d)  What  can  be  done  to  implement 
these  transactions? 

13.  Can  the  pipeline  provide  an 
unbundled  "no-notice"  delivery  service 
by  simply  retaining  responsibility  for 
packing  the  line  in  the  production  area 
or  from  storage  treating  the  line  pack  as 
a  physical  asset  similar  to  plant? 

14.  To  what  extent  should  the 
Commission  try  to  differentiate  between 
differing  pipeline  configurations  (/.e, 
web,  bridge,  and  long-line)  in  a  generic 
rulemaking? 

(a)  Are  there  operational  barriers  that 
arise  between  differently  configured 
pipelines  which  may  limit  third  party 
transactions  across  two  or  more 
pipelines  and,  if  so,  how  should  the 
Commission  address  such  barriers? 

(b)  What  provisions  should  the 
Conunission  adopt  that  would  allow 
parties  in  the  restructuring  proceedings 
to  overcome  such  barriers? 

15.  Are  there  operational  factors  that 
interfere  with  other  non-pipeline 
merchants  performing  "no-notice" 
delivery  service? 

(a)  If  there  is  an  adequate 
communication  system  to  coordinate 
transactions  among  all  market 
participants,  can  non-pipeline 
merchants  provide  "no-notice"  delivery 
service?  What  communication  systems 
exist  today?  Are  they  effective,  and  if 
not.  why  not? 

(b)  What  distinguishes  the  natural  gas 
industry  from  the  electric  industry, 
which  has  implemented  communications 
systems  to  coordinate  transactions? 

18.  Can  "no-notice"  delivery  service 
and  similar  issues  be  addressed  in  the 
context  of  curtailment  provisions  in 
individual  pipeline  tariff  provisions 
resulting  from  restructuring 
negotiations? 

17.  With  respect  to  unbundled  gas 
storage  issues,  what  operational 
problems  cannot  be  overcome  by 
changing  accounting  procedures  to 
accommodate  for  engineering  limits  on 
injection  and  withdrawal  facilities 
together  with  reservoirs? 

18.  Are  any  operational  problems 
presented  by  downstream  pipelines 


unbundling  services  prior  to  unstream 
pipelines  unbundling  of  services? 

[FR  Doc.  92-135  Filed  1-3-42: 8:45  am] 

BtLUNQ  CODE  Srir-OI-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915  and  1928 

[Docket  No.  H-71] 

RIN  1218-AA9S 

Occupational  Exposure  to  Methylene 
Chloride 

AOENCV:  Occupational  Safety  and 
Health  Administration  (OSHA), 
Department  of  Labor. 

ACTION:  Proposed  rule;  corrections. 


r.  This  notice  corrects  errors 
that  appeared  in  the  Notice  of  Proposed 
Rulemaking  (NPRM)  for  Occupational 
Exposure  to  Methylene  Chloride  that  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  published  on 
November  7, 1991  (56  FR  57036). 
DATES:  Comments  and  requests  for  a 
hearing  concerning  the  proposed 
standard  must  be  postmarked  on  or 
before  April  6, 1992. 
ADDRESSES:  Comments  are  to  be 
submitted  in  quadruplicate  to:  The 
Docket  Office,  Docket  No.  H-71,  United 
States  Department  of  Labor,  room  N- 
2634.  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  telephone  (202) 
523-7894. 

Comments  limited  to  10  pages  or  less 
in  length  also  may  be  transmitted  by 
facsimile  to  (202)  523-5048  or  8-523-5046 
(for  FTS),  provided  that  the  original  and 
3  copies  are  sent  to  the  Docket  Office 
thereafter. 

Requests  for  a  hearing  are  to  be 
submitted  in  quadruplicate  to  Mr.  Tom 
Hall,  OSHA,  U.S.  Department  of  Labor, 
room  N-3647,  200  Constitution  Avenue. 
NW..  Washington,  DC  20210,  telephone 
(202)  523-8615. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  James  F.  Foster,  OSHA  Office  of 
Public  Affairs,  United  States 
Department  of  Labor,  room  N-3641.  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210,  telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  On 
November  7. 1991.  the  Occupational 
Safety  and  Health  Administration 
issued  a  notice  of  proposed  rulemaking 
(NPRM)  for  occupafional  exposure  to 
methylene  chloride  (56  FR  57036).  Two 
errors  were  introduced  into  the 
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preamble  of  the  NPBM  during  the 
process  of  editing  the  document  for 
publication.  In  the  Hrst  instance.  OSHA 
inadvertently  failed  to  revise  Table  18 


and  Table  19  in  the  Summary  of 
Preliminary  Regulatory  Impact  and 
Regulatory  Flexibility  Analysis  so  that 
they  reflected  the  corresponding  text  (56 


FR  57108)  regarding  the  benefits  of  a 
revised  standard,  lliose  tables,  which 
appeared  at  56  FR  57109  and  57110,  are 
corrected  to  read  as  follows: 


Table  18.— Reductions  in  Excess  Cancer  Deaths  Over  45  Years  by  Adopting  50  PPM  Standard 


Application  group 


Manufacture  of  MC — 

Distribution/Fonnulation  of  sofvonts- 


Metal  Cleaning: 

Cold  Oegreasing  and  Other  Cold  Cleaning.. 


Open  Top  Vapor  Degreasing 

Conveyorized  Vapor  Degreasing . 
Aerosol  Packing 


Paint  and  Paint  Remover  Fortnulatior): 
Paint  Remover  Formulation 


Paint  Manufacture.. 


Paint  Stripping  (PS); 

PS— Large  Aircraft  Firms.. 

PS— Sman  Aircraft  Finns.. 

PS— Furniture 

PS— Industrial 

Electronics: 

Semiconductors 


Printed  Circuit  Boards.. 


Foam  Bkxmng/Pastics: 
Foam  Blowing 


Other  Plastics/ Adhesives.. 


Ink  Use  (Printing): 

Ink  Solvent  Manufacturing.. 


Ink  Solvent  Use  (Blanket  Wash) 

Pesticide  Formulatkxi 

PtMrmaceuticals 

Solvent  Recovery 

Film  Base 

Polycartxxiates 

Constnjction 

Shipyards 

Total,  all  25  application  groups.. 

Average  annual  reduction 


PELS  (PPM) 


500 

50 
500 

SO 

500 

50 
500 

SO 
500 

50 
500 

50 

500 

SO 

500 

50 

500 

50 
500 

50 
500 

50 
500 

50 

500 

50 

500 

50 

500 
50 

500 
50 

500 

50 
500 

50 
500 

50 
500 

SO 
500 

50 
500 

SO 
500 

50 
500 

50 
500 

SO 
500 

SO 


Exposures 


Current  and 
expected 
arithmetic 
I  (PPM) 


9.14 

9.14 

40.18 

21.09 

26.88 

12.38 
115.70 

49.77 
115.70 

36.79 
143.34 

32.79 

23.34 
18.08 
11.67 
11.34 

58.13 
29.82 
58.13 
16.73 
126.17 
29.53 
70.35 
26.96 

46.119 
19.21 
46.89 

20.51 

30.10 
18.56 
29.51 
17.03 

40.18 

20.72 

24.17 

13.44 

40.18 

19.86 

154.87 

40.78 

3.83 

3.83 

35.80 

29.60 

3.88 

3.88 

57.68 

17.24 

139.65 

^.26 

35.75 

16.74 


Directly 
exposed 
workers 


124 

124 

2,245 

2,021 

90,293 

45,147 

271 

244 

177 

159 

2.182 

1,964 

760 
684 

1,806 
904 

1.671 
836 

799 
400 
5,720 
5,148 
6,942 
3,471 

3,886 

3.888 

832 

832 

1,169 
1.169 
2.546 
2,292 

143 

14 

34,868 

3,487 

120 

120 

1.007 

1.007 

161 

161 

700 

700 

67 

67 

24,896 

«,917 

3,040 

^432 

186,429 

97,187 


Expected 
excess  deaths 


0.10 
0.10 
8.04 
3.80 

216.52 
49.89 
2.79 
1.08 
1.82 
0.52 
27.76 
5.74 

1.58 
1.10 
1.88 
0.92 

8.65 

2.22 

4.14 

0.60 

64.11 

13.56 

43.49 

8.35 

16.25 
6.67 
3.48 
1.52 

3.14 
1.94 
6.70 
3.48 

0.51 

0.03 

75.19 

4.18 

0.43 

0.21 

13.84 

3.66 

0.08 

0.06 

2.23 

1.85 

0.02 

0.02 

127.94 

30.64. 

37.60 

1.58 

668.36 

143.73 


Reduction  in 
deaths 


0.00 
4.24 


166.63 
1.71 


1.30 
22.02 


0.48 
0.96 


6.43 
3.54 


50.5S 

35.14 

9.58 

Tie 


1.20 

3J22 

0.48 
71.01 


0.22 
10.18 


0.00 
0.38 


0.00 
97.30 


36.11 


524.64 
11.66 


Sources:  CONSAO,  Crump  Report  Office  of  Regulatory  Analysis 
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Table  19.— Reductions  in  Excess  Cancer  Deaths  Over  45  Years  by  Adopting  25  ppm  Standard 


Application  Group 


PELt(PPM) 


ExposuTM 


Current  and 
expected 
arithmetic 
(ppm) 


Directly 
exposed 
workers 


Expected 
excess  deaths 


Reduction  in 
deaths 


Manufacture  of  MC 

Distribution/FortTnjIation  of  Solvents . 


Metal  Cteaning: 

Cold  Degreasing  and  Other  Cold  Cleaning.. 


Open  Top  Vapor  Degreasing 

Conveyorized  Vapor  Degreasing . 
Aerosol^acJung 


Paint  and  Paint  Remover  Formulatiort 
Paint  Remover  Formulation 


Paint  Manufacture.. 


Paint  Stripping  (PS): 

PS-Large  Aircraft  Prima.. 

PS— Small  Aircraft  Firms.. 

PS— Furniture 

PS— Industrial 


Electronics: 

Semiconductors. 


Printed  Circuit  Boards. 

Foam  Blowing/Plastics: 
Foam  Blowing 


Other  Plastics/ Adhesives.. 


Ink  Use  (Printing): 

Ink  Solvent  Manufacturing.. 


Ink  Solvent  Use  (Blanket  Wash) 

Pesticxle  Formulation 

Pharmaceuticals 

Solvent  Recovery 

Film  Base 

Polycart>onates 

Construction 

Shipyards 

Total,  All  25  Application  Groups.. 

Average  Annual  Reduction 


500 

25 
500 

25 

500 

25 
500 

25 
500 

25 
500 

25 

500 

25 

sdo 

25 

500 

25 
500 

25 
500 

25 
500 

25 

500 

25 

500 

25 

500 

25 
500 

25 

500 

25 
500 

25 
500 

25 
500 

25 
500 

25 
500 

25 
500 

25 
500 

25 
500 

25 
500 

25 


Sources:  CONSAO,  Crump  Report,  Office  of  Regulatory  Analysis. 


9.14 

1.75 

40.1S 

10.36 

26.88 

8.47 

115.70 

4.77 

115.70 

12.15 

143.34 

6.32 

23.34 

^      4.04 

11.67 

4.01 

58.13 
9.57 

56.13 

14.03 

126.17 

8.40 

70.35 
7.72 

46.89 

2.60 

46.89 

6.64 

30.10 
5.47 

29.51 
4.37 

40.18 

10.43 

24.17 

4.29 

40.18 
2.78 
154.87 
4.54 
3.83 
3.83 

35.80 

21.54 
3.88 
3.88 

57.68 

5.91 

139.65 

2.22 

35.75 
6.51 


124 

124 

2,245 

2,021 

90,293 

45,147 

271 

244 

177 

159 

2,182 

1,964 

760 
684 

1.800 
904 

1,671 
836 

799 
400 
5,720 
5,148 
6,942 
3.471 

3,888 

3,888 

832 

832 

1,169 
1,169 
2.546 
2,292 

143 

14 

34.888 

3,487 

120 

120 

1,007 

1.007 

161 

161 

700 

700 

67 

67 

24,896 

19,917 

3.040 

2,432 

186,429 

97.187 


0.10 
0.02 
8.04 
147 

216.52 
26.06 
2.79 
0.10 
1.62 
0.17 
27.76 
1.11 

1.56 
0.25 
1.88 
0.32 

8.65 
0.71 
4.14 
0.50 

64.11 
3.86 

43.49 
2.39 

16.25 
0.90 
3.48 
0.49 

3.14 
0.57 
6.70 
0.69 

0.51 
0.01 

75.19 
1.34 
0.43 
0.03 

13.84 
0.41 
0.06 
0.06 
2.23 
1.35 
0.02 
0.02 
127.94 

10.51 

37.69 

0.48 

668.36 

54.46 


0.06 


6.17 


190.44 


2.60 

1.65 


26.65 


1.33 


1.56 


7.94 


3.64 
00.25 
41  10 


15.35 


2.99 


2.57 


5.81 


0.50 


73.85 
0.40 


13.43 
0.00 


0.88 
0.00 


117.43 

37.21 


613.90 
13.64 


In  the  second  instance,  the  Public 
Participation  section  of  the  NPRM  (56 
FR  57128]  did  not  provide  the  requisite 
notice  that  interested  persons  have  the 
right  to  file  objections  to  the  proposal 
and  request  an  informal  hearing.  The 
Public  Participation  section  is  corrected 
to  read  as  follows: 


XIII.  Public  ParticipatioD 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposed 
standard.  These  comments  must  be 
postmarked  on  or  before  April  6, 1992, 
and  submitted  to  quadruplicate  to  the 
Docket  Officer,  Docket  No.  H-71,  Room 
N-2625,  U.S.  Department  of  Labor.  200 


Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Comments  limited  to  10  pages 
or  less  also  maybe  transmitted  by 
facsimile  to  202-523-5046  or  FTS  8-523- 
5046,  provided  the  original  and  three 
copies  are  sent  to  the  Docket  Office 
thereafter.  Written  submissions  must 
clearly  identify  the  provisions  of  the 
proposal  which  are  addressed  and  the 
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position  taken  with  respect  to  each 
issue. 

The  data,  views,  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  written 
submissions  will  be  made  a  part  of  the 
record  of  the  proceeding.      _ 

Additionally,  under  section  6(b)(3)  of 
the  OSH  Act  (29  U.S.C.  655).  section  107 
of  the  Construction  Safety  Act  (41  U.S.C. 
333).  and  29  CFR  1911.11,  interested 
persons  may  file  objections  to  thej 
proposal  and  request  an  informal 
hearing.  The  objections  and  hearing 
requests  should  be  submitted  in 
quadruplicate  to  the  Docket  Officer  at 
the  address  above  and  must  comply 
with  the  following  conditions: 

1.  The  objections  must  include  the 
name  and  address  of  the  objector; 

2.  The  objections  must  be  postmarked 
by  April  6. 1992. 

3.  The  objections  must  specify  with 
particularity  the  provisions  of  the 
proposed  rule  to  which  each  objection  is 
taken  and  must  state  the  grounds 
therefor 

4.  Each  objection  must  be  separately 
stated  and  numbered;  and  | 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing. 

This  document  was  prepared  under 
the  direction  of  Gerard  F.  Scannell. 
Assistant  Secretary  of  Labor  for  | 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

It  is  issued  pursuant  to  se.ction  6(b]  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (29  U.S.C.  655);  Secretary  of 
Labors  Order  1-90  (55  FR  9033):  and  29 
CFR  part  1911. 

Signed  at  Washington.  DC.  thii  18th  day  of 
December,  1991. 
Gerard  F.  SGannell, 
AssistarJ  Secretary  of  Labor. 
[FR  Doc.  92-104  Filed  1-3-92:  B:45  am] 

BILUNO  CODE  4$I0-2»4I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

(Docfcat  No.  911211-1311] 

Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  proposed  catch 
sharing  plan  in  Area  2A  and  request  for 
comments. 


SUMMARY:  NOAA  announces  and 
requests  comments  on  the  proposed  1992 
Catch  Sharing  Plan  developed  by  the 
Pacific  Fishery  Management  Council 
(Council)  to  allocate  the  catch  of  Pacific 
halibut  between  treaty  Indian  and  non- 
Indian  commercial  and  recreational 
fishermen  off  the  coasts  of  Washington. 
Oregon,  and  California.  The  proposed 
1992  Catch  Sharing  Plan  allocates  the 
total  allowable  catch  of  Pacific  halibut 
in  Area  2A  between  domestic  users  in 
accordance  with  the  Northern  Pacific 
Halibut  Act  of  1982.  The  purpose  of  this 
notice  is  to  solicit  public  comments  on 
the  proposed  plan  before  approval  by 
the  Secretary  of  Commerce  and 
implementation  by  the  IPHC. 
DATES:  Comments  must  be  received  by 
January  21. 1992. 

ADDRESSES:  Send  comments  to  Holland 
A.  Schmitten,  Director,  Northwest 
Region,  NMFS,  7600  Sand  Point  Way 
NE.  Seattle.  WA  98115. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Northern  Pacific  Halibut  Act  (Halibut 
Act),  Public  Law  97-176. 16  U.S.C. 
773c(c)  authorizes  the  Regional  Fishery 
Management  Council  having  authority, 
for  the  geographic  area  concerned  to 
develop  regulations  governing  the 
allocation  of  Pacific  halibut  catch  in  U.S. 
Convention  waters,  which  are  in 
addition  to,  but  not  in  conflict  with,  the 
regulations  of  the  International  Pacific 
Halibut  Commission  (IPHC).  The 
geographic  area  herein  involved  is  all 
U.S.  marine  waters  lying  south  of  the 
U.S.-Canada  border,  including  the 
Straits  of  Juan  de  Fuca  and  Puget  Sound, 
known  as  IPHC  statistical  Area  2A. 

The  potential  Pacific  halibut  harvest 
in  Area  2A  by  the  non-Indian 
commercial  fishery,  recreational 
fisheries  and  treaty  Indian  tribes  now 
exceeds  the  total  allowable  catch  (TAC) 
for  Area  2A.  Because  the  effort  and 
catch  by  the  three  user  groups  needs  to 
be  controlled  and  reduced  to  meet 
conservation  goals  established  by  the 
IPHC.  Catch  Sharing  Plans  that  allocate 
the  TAC  in  Area  2A  have  been 
developed  each  year  since  1988.  The 
Council  developed  a  Catch  Sharing  Han 
in  1990  that  was  approved  by  the 
Secretary  for  continuation  into  1991  (56 
FR  18533;  April  23, 1991)  and 
implemented  by  IPHC  regulations  (56  FR 
18533;  April  23, 1991).  The  Plan  allocated 
25  percent  of  the  Area  2A  TAC  to  12 
Washington  treaty  Indian  tribes,  with 
the  tribe's  share  to  be  taken  in  subarea 
2A-1  (the  tribes'  usual  and  accustomed 
fishing  grounds),  and  75  percent  to  non- 
Indian  fishermen.  The  allocation  among 
non-Indian  fishermen  was  divided  50 


percent  to  commercial  users  and  50 
percent  to  recreational  users.  The 
recreational  allocation  was  further 
divided  61  percent  to  areas  off 
Washington  and  39  percent  to  areas  off 
Oregon  and  California. 

For  1992,  the  Council  developed  five 
alternatives  for  allocating  halibut  at  its 
September  1991  public  meeting. 
Development  of  the  treaty  Indian/non- 
Indian  allocation  alternatives  was  based 
on  input  from  a  Halibut  Managers  Group 
consisting  of  state.  Federal,  and  tribal 
fishery  managers.  The  prc^osed 
allocations  between  and  within 
commercial  and  recreational  user  groups 
were  based  on  rcommendations  from 
halibut  advisory  groups  and  the  public 
developed  during  public  meetings 
convened  by  the  States  of  Washington, 
and  Oregon  prior  to  the  September 
Council  meeting.  The  alternatives  were 
distributed  by  tfie  Council  for  public 
comments  to  be  considered  at  its 
November  1991  public  meeting.  The 
States  also  convened  subsequent 
meetings  with  halibut  advisors  on  the 
alternatives  adopted  by  the  Council  and 
presented  the  results  of  their  meetings  at 
the  Council's  November  1991  public 
meeting. 

The  alternatives  considered  by  the 
Council  at  its  November  1991  public 
meeting,  including  the  preferred 
alternative,  are  described  below.  Under 
each  alternative,  the  Washington 
recreational  allocation  applies  to  the 
coastal  and  inland  waters  off 
Washington  and  includes  the  north 
coast  of  Oregon,  north  of  Cape  Falcon; 
the  Oregon  recreational  allocation 
applies  to  waters  off  Oregon  south  of 
Cape  Falcon  and  includes  the  California 
coast.  The  tribal  ceremonial  and 
subsistence  fishery  is  included  in  the 
treaty  Indian  share  as  a  sub-quota  under 
each  of  the  alternatives.  The  Council 
also  requested  public  input  on 
recreational  geographic  areas,  bag 
limits,  seasons,  and  distribution  of  catch 
under  each  alternative. 

Alternative  1.  (Preferred  Alternative) 
This  alternative  (status  quo)  provides 
for  an  allocation  of  25  percent  of  the 
Area  2A  TAC  to  treaty  Indian  tribes  for 
harvests  in  subarea  2A-1.  and  75 
percent  to  non-Indian  fishermen.  The 
allocation  among  non-Indian  fishermen 
would  be  divided  50  percent  to 
commercial  users  and  50  percent  to 
recreational  users.  The  recreational 
allocation  would  be  further  divided  61 
percent  to  areas  off  Washington  and  39 
percent  to  areas  off  Oregon  and 
California. 

Alternative  2.  This  alternative 
provides  for  an  allocation  of  25  percent 
of  the  Area  2A  TAC  to  treaty  Indian 
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tribes  in  subarea  2A-1  and  75  percent  to 
non-Indian  fishermen.  The  allocation 
among  non-Indian  fishermen  would  be 
divided  Vi  to  commercial  users  and  %  to 
recreational  users.  The  recreational 
allocation  would  be  divided  equally 
between  Washington  and  Oregon.  This 
alternative  would  result  in  an  equal 
sharing  of  the  overall  TAG  between 
treaty  Indian,  non-Indian  commercial. 
Oregon  recreational  and  Washington 
recreational  users  with  each  group 
receiving  25  percent  of  the  Area  2A 
TAG.  The  commercial  fishery  would  be 
restricted  to  waters  off  Oregon  and 
Galifomia. 

Alternative  3.  This  alternative 
provides  for  an  allocation  of  25  percent 
of  the  Area  2A  TAG  to  treaty  Indian 
tribes  in  subarea  2A-1,  and  75  percent  to 
non-Indian  Rshermen.  The  non-Indian 
allocation  would  be  divided  Va  to 
commercial  users  and  %  to  recreational 
users.  The  recreational  allocation  would 
be  50  percent  of  the  overall  TAG  and 
would  be  divided  60  percent  to 
Washington  and  40  percent  to  Oregon. 
The  resulting  sharing  of  the  overall  TAG 
would  be  25  percent  to  treaty  Indian,  25 
percent  to  non-Indian  commercial,  30 
percent  to  Washington  recreational,  and 
20  percent  to  Oregon  recreational  users. 

Alternative  4.  This  alternative 
provides  for  an  allocation  of  35  percent 
of  the  Area  2A  TAG  to  treaty  Indian 
tribes  in  subarea  2A-1,  and  65  percent  to 
non-Indian  Hshermen.  The  allocation 
between  non-Indian  commercial  and 
Washington/Oregon  recreational  users 
is  the  same  as  Alternative  2.  The  overall 
sharing  of  the  TAG  would  be  35  percent 
treaty  Indian  and  equal  sharing  of  the 
non-Indian  TAG  between  commercial, 
Oregon  recreational  and  Washington 
recreational  users  with  each  receiving 
21.7  percent.  The  commercial  fishery 
would  be  restricted  to  waters  off  Oregon 
and  Galifomia. 

Alternative  5.  This  alternative 
provides  for  an  allocation  of  35  percent 
to  treaty  Indian  tribes  in  subarea  2A-1, 
and  65  percent  to  non-Indian  fishermen. 
This  alternative  is  similar  to  Alternative 
3  except  that  the  increased  10  percent  to 
treaty  Indian  fishermen  would  be  taken 
from  the  non-Indian  commercial 
allocation.  The  overall  sharing  of  the 
TAG  would  be  35  percent  treaty  Indian, 
15  percent  non-Indian  commercial,  30 
percent  Washington  recreational,  and  20 
percent  Oregon  recreational. 

At  its  November  1991  public  meeting, 
the  Gouncil  reviewed  the  potential 
social  and  economic  aspects  of  the 
alternatives  and  their  impacts  on  treaty 
Indian  and  non-Indian  commercial  and 
recreational  users.  An  analysis  of  the 
alternatives  (Regulatory  Impact  Review) 
indicated  that  none  of  Uie  alternatives 


would  result  in  substantial  net  economic 
increases  overall,  but  rather  just  shifted 
the  benefits  between  user  groups.  The 
Gouncil  also  received  a  report  from  its 
Scientific  and  Statistical  Gommittee  on 
the  distribution  of  halibut  biomass  in 
Area  2A  and  the  comparable 
distribution  of  harvest  effort.  The 
Gouncil  considered  whether  the 
harvests  should  be  directed  to  areas  of 
greater  biomass,  but  did  not  pursue  this 
for  1992.  The  Council  requested  its 
advisory  bodies  to  review  this  issue 
further  and  provide  input  to  the  Gouncil 
in  1993  and  beyond.  With  regard  to  the 
commercial  fishery,  the  Gouncil  also 
discussed  restructuring  the  fishery  from 
a  directed  longline  fishery  to  an 
incidental  catch  regime  in  the  salmon 
troll  or  sablefish  longline  fisheries.  This 
issue  also  was  deferred  to  the  future  to 
allow  advisory  bodies  the  opportunity 
for  further  review.  After  review  of  the 
results  of  the  analysis  and  consideration 
of  comments  from  the  States  and  the 
public,  the  Gouncil  voted  to  recommend 
the  status  quo  as  the  preferred 
allocation  alternative  (Alternative  1)  for 
1992  only.  The  Gouncil  also  announced 
that  it  is  considering  an  Individual 
Quota  (IQ)  system  for  the  Pacific  halibut 
fishery  and  that  fishing  activity 
occurring  after  November  13, 1991,  may 
not  be  considered  in  determining 
priorities  for  future  participation  in  the 
fishery  or  amount  of  IQ's  issued.  A 
notice  of  this  limited  access  control  date 
will  be  published  in  the  Federal  Register 
separately  from  this  action. 

Proposed  1992  Catch  Sharing  Plan 

The  proposed  1992  Catch  Sharing  Plan 
(Plan)  allocates  25  percent  of  the  Area 
2A  TAG  to  Washington  treaty  Indian 
tribes  in  subarea  2A-1,  and  75  percent  to 
non-Indian  fishermen.  The  allocation 
among  non-Indian  fishermen  is  divided 
50  percent  to  commercial  users  and  50 
percent  to  recreational  users.  The 
recreational  allocation  is  further  divided 
61  percent  to  areas  off  Washington  and 
39  percent  to  areas  off  Oregon  and 
Galifomia.  This  Plan  would  distribute 
the  IPHG  staff  recommended  1992  TAG 
of  650,000  pounds  (294.8  metric  tons)  in 
Area  2A  as  sub-quotas  between  users  as 
follows. 


Treaty  Indian  sub-quota 

Non-Indian: 

Commercial  sut>-quota 

Washington     Recreational 

sub-quota 

Oregon  Recreational  aub- 
quota 

TotaJ » 


Pounds 


162,500  (73.7  mt) 

243.750  (110.6  mt) 

148.667  (67.4  mt) 

95.063  (43.1  mt) 


650.000  (294.8  mt) 


Recreational  Fisheries 

The  non-Indian  recreational  users 
would  be  allocated  37.5  percent  of  the 
Area  2A  TAG.  The  recreational 
allocation  would  be  further  divided  with 
22.9  percent  of  the  Area  2A  TAG  to 
areas  off  Washington  and  14.6  percent 
to  areas  off  Oregon.  The  recreational 
fisheries  are  proposed  to  be  divided  into 
five  geographic  areas,  each  having 
separate  seasons,  quotas,  bag  limits,  and 
other  restrictions  as  necessary.  The 
Washington  recreational  allocation 
would  apply  to  the  coastal  and  inland 
waters  off  Washington  and  includes  the  . 
north  coast  of  Oregon,  north  of  Gape 
Falcon.  The  Oregon  recreational 
allocation  would  apply  to  waters  off 
Oregon  south  of  Cape  Falcon  and 
includes  the  Galifomia  coast.  The 
details  of  the  proposed  recreational 
fisheries  structures  for  the  five  areas, 
one  of  which  is  divided  into  two  regions, 
are  as  follows.  The  specific  dates  for 
each  season  will  be  determined  in 
consultation  with  the  IPHG  after  the 
Area  2A  TAG  is  annoimced  to  ensure 
that  the  harvests  do  not  exceed  the 
recreational  sub-quotas. 

1.  Washington  inside  waters;  Puget 
Soimd  and  United  States  waters  in  the 
Strait  of  Juan  de  Fuca,  east  of  a  line 
from  Bonilla  Point  (latimde  48*35'44"  N., 
longitude  124°43'00"  W.)  to  Tatoosh 
Island  (latitude  48*23'30"  N.,  longitude 
124°44'0a"  W.)  to  Cape  Flattery  (latitude 
48*22'55"  N.,  longitude  124*32'42"  W). 

Thirty  to  thirty-five  percent  of  the 
Washington  recreational  sub-quota 
would  be  allocated  to  this  area.  The 
daily  bag  limit  would  be  two  halibut  per 
person  per  day  with  no  size  limit.  Two 
seasons  would  be  scheduled;  an  early 
May  to  mid-June  season  that  is  open  6 
days  per  week,  and  a  mid-June  to  late 
Jime  season  that  is  open  2  days  per 
week  (Saturdays  and  Sundays  only). 

2.  Washington  north  coast;  west  of  the 
line  described  above  and  north  of  the 
Queets  River  (latitude  47'31'42"  N.). 

Sixty  to  sixty-five  percent  of  the 
Washington  recreational  sub-quota 
would  be  allocated  to  this  area.  The 
daily  bag  limit  would  be  one  halibut  per 
person  per  day  with  no  size  limit.  Three 
seasons  would  be  scheduled,  each  with 
a  sub-quota:  the  first  season  would 
commence  in  early  May  and  would 
continue  until  about  85  percent  of  the 
area  sub-quota  is  taken;  the  second 
season  would  commence  in  early  July 
and  would  be  open  every  Friday  and 
Saturday  until  about  12  percent  of  the     - 
area  sub-quota  is  taken;  and  the  third 
season  would  commence  in  late  August 
and  would  be  open  every  day  until  the 
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remaining  2  percent  of  the  area  sub- 
quota  is  taken.  | 

3.  Southern  Washington/northetv 
Oregon:  between  the  Queets  River  and 
Cape  Falcon  (latitude  45°46'00"  N.). 

Three  to  eight  percent  of  the 
Washington  recreational  sub-quota 
would  be  allocated  to  this  area  for« 
continuous  season.  The  season  would 
commence  in  early  May  and  would 
continue  until  late  September.  The  daily 
bag  limit  would  be  one  halibut  per 
person  per  day  with  no  size  limit. 

4.  Oregon— South  of  Cape  Falcon  and 
north  of  the  California  border  (latitude 
42°00'00"  N.). 

Sixty-five  to  seventy  percent  of  the 
Oregon  recreational  sub-quota  would  be 
allocated  to  an  early  May  opening  in 
this  area  that  is  divided  into  two  regions 
each  with  a  sub-quota.  The  region  south 
of  Cape  Falcon  and  north  of  the 
Nestucca  River  (latitude  45°09'45"  N.) 
would  have  an  early  May  opening  for  a 
season  that  continues  in  this  region  until 
about  2  to  4  percent  of  the  Oregon 
recreational  sub-quota  is  taken.  The 
region  south  of  Nestucca  River  and 
north  of  California  border  would  have 
an  early  May  opening  for  a  season  that 
continues  in  this  region  until  about  60  to 
65  percent  of  the  Oregon  recreational 
sub-quota  is  taken,  llie  daily  bag  limit 
in  both  regions  would  be  two  halibut  per 
person  per  day,  one  with  a  minimum  32- 
inch  size  limit  and  the  second  with  a 
minimum  50-inch  size  limit. 

Thirty  to  thirty-five  percent  of  the 
Oregon  recreational  sub-quota  would  be 
allocated  to  the  entire  area  for  two  later 
seasons,  each  with  a  sub-quota.  The  first 
season  would  commence  in  early  )uly  in 
the  area  inside  the  30  fathom  curve  and 
would  continue  until  9  to  12  percent  of 
the  area  sub-quota  is  taken.  The  second 
season  would  commence  in  early 
August,  with  no  depth  restrictions,  and 
would  continue  until  20  to  29  percent  of 
the  area  sub-quota  is  taken.  The  daily 
bag  limit  would  be  two  halibut  per 
person  per  day.  one  with  a  minimum  32- 
inch  size  limit  and  the  second  with  a 
minimum  50-inch  size  limit. 

5.  California — South  of  the  California 
border. 

This  area  would  be  allocated  2.6 
percent  of  the  Oregon  recreational  sub- 
quota  for  a  continuous  season.  The 
season  would  commence  in  mid-May 
and  continue  until  mid-September.  The 
daily  bag  limit  would  be  one  halibut  per 
person  per  day  with  a  minimum  32-inch 
size  limit. 

The  determination  of  the  specific  area 
sub-quotas  and  dates  for  these 
recreational  fisheries  will  be  based  on 
public  comments,  on  consultations  with 
the  IPHC  to  ensure  that  the  seasonal 
structuring  does  not  result  in  quota 
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overages,  and  on  the  following  Council 
objectives  for  recreational  fishery 
structuring  in  each  State. 

The  Washington  recreational 
structuring  will  be  based  on  the 
following  objectives: 

1.  Provide  a  stable  recreational 
opportunity  for  anglers  in  inside  waters, 
and  provide  incentive  to  anglers  to  fish 
in  Puget  Sound  with  the  two-fish  limit. 

2.  Maximize  the  season  length  for 
viable  fishing  opportunity  on  the  remote 
halibut  grounds  oi?  northwest 
Washington  and  stagger  the  seasons  to 
spread  out  this  opportunity  to  maximize 
the  benefit  to  anglers  who  utilize  these 
grounds. 

3.  On  the  south  coast,  an  area  of 
relatively  low  abundance  of  halibut, 
provide  for  the  opportunity  for  anglers 
to  retain  halibut  caught  incidental  to 
other  target  species. 

The  Oregon  recreational  fisheries 
structuring  will  be  based  on  the 
following  objectives: 

1.  Provide  special  opportimity  for 
anglers  out  of  Pacific  City  and  Garibaldi, 
where  a  long-standing  relatively  small 
fishery  has  existed.  -- 

2.  Provide  early  opportunity  to  anglers 
along  the  central  and  south  coast 
especially  Newport  anglers.  The  delayed 
opening  (previously  April  1]  will  give 
private  boat  anglers  more  chance  at  this 
sub-quota. 

3.  Provide  opportunity  for  all  Oregon 
ports  south  of  Cape  Falcon  especially 
small  boat  anglers. 

4.  Provide  a  short  period  of 
opportunity  for  all  ports  south  of  Cape 
Falcon  and  allow  charterboats  and 
larger  private  boats  to  fish  productive 
areas  in  deeper  water  off  Newport. 

5.  Provide  anglers  in  California  the 
opportunity  to  fish  in  a  fixed  season. 

Treaty  Indian  Fisheries 

Twenty-five  percent  of  the  Area  2A 
TAC  would  be  allocated  to  12  treaty 
Indian  tribes  for  tribal  commercial  and 
ceremonial  and  subsistence  (C&S) 
fisheries  in  subarea  2A-1  as  defined  in 
50  CFR  301.19(c).  The  tribal  C&S  fishery, 
which  is  expected  to  teike  about  10,000 
pounds  (4.5  metric  tons],  would 
commence  on  January  1  and  continue 
year-round.  No  size  or  bag  limits  would 
epply  to  the  C&S  fishery  except  during 
those  periods  that  the  commercial 
fishery  is  closed  when  treaty  Indians 
may  take  and  retain  not  more  than  two 
halibut  per  day  per  person.  The 
commercial  fishery  would  be  allocated  a 
sub-quota  that  is  equal  to  the  tribal 
allocation  less  the  tribal  estimate  of  C&S 
catch.  The  tribal  commercial  fishery 
would  conunence  in  early  March  and 
continue  until  the  tribal  commercial 
fishery  sub-quota  is  taken.  Harvest  of 


halibut  for  sale  by  treaty  Indians  during 
the  commercial  fishing  season  would  be 
subject  to  the  gear  and  size  restrictions 
that  apply  to  non-Indian  commercial 
fishermen.  Halibut  taken  for  ceremonial 
and  subsistence  purposes  could  not  be 
offered  for  sale  or  sold. 

Commercial  Fisheries 

The  non-Indian  commercial  fisheries 
would  be  allocated  37.5  percent  of  the 
Area  2A  TAC.  The  Plan  does  not 
address  the  structuring  of  the 
commercial  season(s).  The  commercial 
fishery  opening  date,  duration,  and 
vessel  trip  limits  for  Area  2A  will  be 
determined  by  the  IPHC  as  necessary  to 
ensure  that  the  sub-quota  for  this  fishery 
is  not  exceeded. 

A  final  1992  Catch  Sharing  Plan  will 
be  approved  by  the  Secretary  after 
consideration  of  public  comments. 
Specific  regulations  to  implement  the 
final  plan  will  be  developed  by  the  IPHC 
at  its  armual  meeting  on  January  27-30, 
1992  in  Seattle,  Washington,  consistent 
with  its  responsibilities  under  the 
international  convention.  The  actual 
amounts  of  halibut  allocated  to  each 
group  may  change  if  the  IPHC 
establishes  a  TAC  that  is  different  than 
the  anticipated  450,000  pounds  TAC; 
however,  the  percentage  for  each  group 
will  remain  the  same. 

Classification 

While  this  1992  Catch  Sharing  Plan  is 
being  published  in  proposed  form  with  a 
request  for  public  comments,  it  is  a 
general  statement  of  agency  policy  that 
does  not  require  publication  of  a  general 
notice  of  proposed  rulemaking  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  any  other  law.  Consequently,  the 
Regulatory  Flexibility  Act  does  not 
apply.  A  regulatory  impact  review 
prepared  by  the  Council  for  the  1992 
Plan  to  fulfill  the  requirements  of  E.O. 
12291  indicates  that  actions  taken  under 
the  plan  are  not  "major"  and  the 
preparation  of  a  Regulatory  Impact 
Analysis  is  not  required.  An 
Environmental  Assessment  (EA)  was 
prepared  for  the  1990  IPHC  regulations 
incorporating  the  1990  Catch  Sharing 
Plan  in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA).  and 
the  Assistant  Administrator  for 
Fisheries,  NOAA,  determined  that  there 
would  be  no  significant  adverse 
environmental  impact  resulting  from  the 
regulations  and  that  preparation  of  an 
environmental  impact  statement  was 
not  required  by  section  102(2)(C)  of 
NEPA  or  its  implementing  regulations. 
The  environmental  impacts  of  the 
pn^Kwed  1982  Catch  Sharing  Plan  and 
alternatives  are  no  different  than  those 


evaluated  in  the  1990  EA  and;  therefore, 
this  action  is  categorically  excluded 
from  the  NEPA  requirements  to  prepare 
another  EA  in  accordance  with  NOAA 
Administrative  Order  216-6,  section 
6.02a.3.,  because  the  alternatives  and 
their  impacts  have  not  changed  and  the 
determination  of  no  significant 
environmental  impact  would  also  apply 
to  a  1992  Catdi  Sharing  Plan.  This  action 
does  not  contain  policies  with 
federalism  implications  sufficient  to 
warrant  preparation  of  a  federalism 


assessment  under  Executive  Order 
12612.  Copies  of  the  1990  environmental 
assessment  and  the  1992  regulatory 
impact  review  are  available  from  the 
Director  (see  ADDRESSES).  This  action 
has  been  determined  to  be  consistent  to 
the  maximum  extent  practicable  with 
applicable  State  coastal  zone 
management  programs  and  has  been 
submitted  for  review  by  the  responsible 
state  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 


Ust  of  Subjects  in  50  CFR  Put  Ml 

Fisheries.  Treaties.  Reporting  and 
recordkeeping  requirements. 

Authority:  5  U.S.T.  5:  T.I.A.S  2900  1«j 
U.S.C.  773-773k. 

Dated:  December  "31, 1991. 
Samuel  W.  MdCeen, 

Acting  Assistant  Administrator  for  Fisheriea. 
National  Marine  Fisheries  Service. 
|FR  Doc  91-31339  Piled  12-31-91;  2:57  pm) 
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contains  documents  ottier  than  oiles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  mlings.  delegations  of 
auttKXity,  filing  of  petitions  arKl 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 


ipact 


Stride  Environmental  Imp 
Statement,  Leary  Compartment, 
Humboldt  Co^  CA 

action:  Notice  of  intent. 

summary:  The  USDA,  Forest  Service 
will  prepare  the  Stride  Environmental 
Impact  Statement  (EIS)  which  will 
analyze  and  disclose  the  environmental 
impacts  of  a  site  specific  proposal  to 
harvest  andTegenerate  timber,  and  to 
construct  associated  roads  within  the 
Leary  Compartment  of  the  Orleans 
Ranger  District,  Six  Rivers  National 
Forest,  Humboldt  County,  California. 
The  Forest  Service  hereby  giv^s  notice 
of  the  environmental  analysis  and 
decision  making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision.  The  Forest  Service  invites 
written  input  concerning  issues  specific 
to  the  proposed  action. 
DATES:  Any  comments  that  are  to  be 
considered  in  the  Draft  Environmental 
Impact  Statement  (DEIS)  must  be 
received  on  or  before  February  29, 1992. 
AOORESSES:  Written  comments  and 
suggestions  concerning  the  analysis 
should  be  sent  to  John  Larson,  District 
Ranger,  Orleans  Ranger  District,  Drawer 
B,  Orleans,  CA.  95556. 
FOR  FURTHER  INFORMATION  CONTACT 
Becky  Bryan,  Planning  Forester.  Orleans 
Ranger  District,  Drawer  B,  Orleans,  CA, 
95556.  phone  (916)  627-3291. 
SUPPLEMENTARY  INFORMATION:  The 
project  objectives  are  to  harvest 
between  2  and  8  million  board  feet  of 
sawtimber  in  such  a  way  that  maintains 
or  enhances  the  longterm  productivity  of 
the  existing  ecosystems.  The  Leary 
Compartment  encompasses 
approximately  5.000  acres  in  Townships 
9  and  10  North.  Range  5  East  Humboldt 


Base  Meridian.  This  compartment  is 
adjacent  to  the  Red  Cap  Creek,  a  main 
tributary  to  the  Klamath  River,  and 
encompasses  all  of  Leary  Creek.  Prior 
timber  management  has  resulted  in  the 
harvesting  of  1,800  acres  since  1955  and 
the  construction  of  several  miles  of  road. 
Opportimities  for  the  enhancement  of 
fisheries,  water  quality,  and  wildlife 
habitats  will  be  considered.  A 
reasonable  array  of  alternatives  will  be 
analyzed.  One  of  these  will  be  "No 
Action",  in  which  no  timber  harvest  or 
road  construction  would  occur.  Other 
alternatives  will  consider  various  levels 
and  locations  of  harvest  and  related 
road  construction  in  response  to  the 
issues  generated  through  scoping. 

Public  participation  is  a  vital  part  of 
the  process  (40  CFR  1501.7).  FederaL 
State,  and  local  agencies,  local 
residents,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  decision  are  hereby 
invited  to  participate  in  the  scoping 
process.  This  process  will  be  used  to: 

1.  Identify  the  issues  to  be  addressed. 

2.  Identify  those  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  insignificant  issues  or 
those  which  have  been  covered  by 
previous  environmental  review. 

4.  Explore  additional  alternatives. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and  the 
alternatives. 

The  proposed  scoping  process 
includes: 

1.  Written  contact  with  local  residents 
of  Orleans,  potential  timber  purchasers, 
and  organizations  and  agencies  that 
have  expressed  prior  interest  in  timber 
management  decisions  on  the  Orleans 
Ranger  District. 

2.  Posting  of  this  Notice  of  Intent  on 
the  bulletin  boards  in  Orleans,  CA,  and 
publishing  this  Notice  in  the  Kourier 
newspaper.  Willow  Creek,  CA. 

3.  Two  public  meetings  will  take  place 
in  the  conference  room  of  the  Orleans 
Ranger  Station  located  on  Ishi  Pishi 
Road  near  Highway  96  in  Orleans,  Ca. 
This  first  meeting  will  be  held  on 
January  8, 1992  at  7  p.m.  The  second 
meeting  will  be  held  on  January  9. 1992 
at  1  p.m. 

James  L.  Davis,  Jr.,  Forest  Supervisor, 
Six  Rivers  National  Forest,  is  the 
responsible  ofHcial. 

The  analysis  is  expected  to  take  about 
6  months.  The  DEIS  is  expected  to  be 
filed  with  the  Environmental  Protection 


Agency  (EPA)  and  made  available  for 
public  review  by  August  1992.  At  that 
time,  EPA  will  publish  a  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  that  EPA's 
Notice  of  Availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Leary  Compartment  participate  at 
that  time.  To  be  most  helpful,  comments 
on  the  DEIS  should  be  as  speciHc  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  the  Council 
of  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition,  Federal  court 
decisions  have  established  that 
reviewers  of  a  DEIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC.  435  U.S.  519.  553.  (1978).  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  if  not  raised 
until  after  completion  of  the  Final 
Environmental  Impact  Statement  (FEIS), 
City  ofAngoon  v.  Model,  803  F.2d  1016. 
1022,  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

After  the  comment  period  ends  for  the 
DEIS,  the  comments  received  will  be 
analyzed  and  incorporated  in  the 
preparation  of  the  FEIS.  The  FEIS  is 
scheduled  to  be  completed  by  December 
1992.  In  the  FEIS,  the  Forest  Service  is 
required  to  respond  to  the  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  ofHciai 
will  document  the  decision  and 
rationale  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  appeal  under 
36  CFR  217. 
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Dated:  December  23. 1991. 
lack  R.  KaU, 

Fish  arid  Wildlife  Staff  Officer. 

[FR  Doc.  92-115  Filed  1-3-92:  a-45  am] 

WLUMQ  CODE  M10-11-M 


RIN  059e-AB06 

Recreation  Residence  Auttiorizations 

AGENCY:  Forest  Service.  USOA. 

ACTION:  Notice  of  proposed  policy; 
extension  of  public  comment  period. 

SUNIMAflY:  On  October  10. 1991,  at  56  FR 
51260.  the  Forest  Service  gave  notice  of 
its  intent  to  seek  public  comments  on  a 
draft  revised  policy  for  administering 
special  use  permits  that  authorize 
privately-owned  recreation  residences 
on  National  Forest  System  lands.  The 
policy  is  being  revised  in  response  to  an 
administrative  appeal  decision  by  the 
Assistant  Secretary  of  Agriculture  for 
Natural  Resources  and  Environment 
The  comment  period  on  this  draft  policy 
was  to  dose  on  January  8, 1982. 
However,  a  number  of  individuals  and 
organizations  have  indicated  that  the  90- 
day  period  was  insufficient  time  to 
review  and  analyze  the  draft  policy, 
particularly  since  the  comment  period 
encompassed  the  holiday  period,  and. 
therefore,  have  requested  additional 
time  to  prepare  comments.  In  addition, 
the  Forest  Service  has  found  that  some 
holders  of  recreation  residence 
authorizations,  in  a  mailing  made  to  all 
holders  by  the  agency's  Washington 
O^ice,  may  not  have  received  a  copy  of 
the  October  10, 1991.  notice.  A  follow  up 
mailing  has  been  made  to  those  holders 
believed  affected.  Accordingly,  the 
Forest  Service  has  decided  to  extend  the 
comment  period  an  additional  80  days  to 
March  8. 1992. 

DATES:  Comments  must  be  received  in 
writing  and  postmarked  no  later  than 
March  8. 1992. 

ADDRESSES:  Send  written  comments  to 
F.  Dale  Robertson.  Chief  (2720),  Forest 
Service.  USDA.  P.O.  Box  96090. 
Washington,  DC  20090-6090. 

FOR  FUfm«lt  MFONMATtON  CONTACT: 

Questions  about  this  proposed  policy 
should  be  addressed  to  |.  Kenneth 
Myers.  Lands  Staff,  at  the  address 
above,  or  by  calling  (202)  205-1248. 

Dated:  December  30. 1991. 
George  M.  Leonard. 
Associate  Chief.  <• 

|FR  Doc.  92-136  Filed  1-^92: 6:45  am] 

MUJNC  COtX  3410-1  t-M 


COiMIMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttte  Indiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Indiana  Advisory 
Committee  to  the  Commission  will  be 
held  from  9  a.m.  until  5  p.m.  on  Friday. 
February  7. 1992.  at  the  University  Place 
Hotel,  850  West  Michigan  Street, 
Indianapolis,  Indiana.  The  purpose  of 
this  meeting  is  for  the  Committee  to 
discuss  its  report  on  hate  crime  and  to 
plan  a  future  project. 

Persons  desiring  additional 
information  should  contact  Hollis  E. 
Hughes,  Committee  Chairperson  at  (219) 
233-9305  or  Constance  M.  Davis, 
Regional  Director  of  the  Midwestern 
Regional  Office,  U.S.  Commission  on 
Qvil  Rights,  at  (312)  353-8311.  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC  December  27. 
1991. 
CmtA  htm  Huiley, 

Chief  Regional  Programs  Coordination  Unit. 
|FR  Doc.  92-lSO  Hied  1-3-S2: 8>45  am] 

SHJJNaCOKI 


Agenda  and  Notice  of  PubHc  Meeting 
of  ttte  Mictiigan  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  6ie  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Michigan  Advisory 
Committee  to  the  Commission  will  be 
held  from  9  a.m.  until  5  p.m.  on 
Thursday,  Janua^  23, 1992,  at  the  Omni 
International  Hotel,  333  E.  Jefferson 
Avienue,  Detroit,  Michigan.  The  purpose 
of  this  meeting  is  for  the  Committee  to 
discuss  its  report  on  hate  crimes  and  to 
plan  a  future  project. 

Persons  desiring  additional 
information  should  contact  Dennis  L 
Gibson,  Committee  Chairperson  at  (313) 
663-9394  or  Constance  M.  Davis, 
Regional  Director  of  the  Midwestern 
Regional  Office.  U.S.  Commission  on 
Civil  Rights,  at  (312)  352-8311.  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  December  27. 
1991. 

Carol  Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit 
[FR  Doc.  92-151  Filed  1-3-92:  B.-45  am| 

SUJJNO  COOE  «S3»-ai-« 


DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

(A-5tt-<06] 

Electrolytic  Manganese  Oioadde  From 
Japan;  Final  Scope  Ruling 

agency:  Intemationai  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Preliminary  scope  ruling. 

summary:  In  response  to  a  July  7, 1989, 
request  to  exclude  high-grade  chemical 
manganese  dioxide  (CMO-U)  produced 
by  Chuo  Denki  Kogyo  Co..  Ltd.  (Chuo 
Denki)  from  the  scope  of  the 
antidumping  duty  order  on  electrolytic 
manganese  dioxide  (EMD)  from  {apan. 
the  Department  of  Commerce  (the 
Department)  issued  a  preliminary  ruling 
that  CMD-U  is  a  later-developed 
product  within  the  scope  of  the 
antidumping  duty  order  on  EMD  from 
Japan.  56  FR  58877  (November  7. 1991). 
The  Department  hereby  reaffirms  its 
preliminary  ruling. 
EFFECTIVE  DATE:  January  6. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Carlo  Cavagna  or  Melissa  Skinner, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-4474  and 
377-4851.  respectively. 
SUPPLEtWENTARY  INFORMATION:  On  July 
7, 1989,  the  Department  received  a 
request  from  Sumitomo  Corporation  of 
America  (SCOA)  to  clarify  the  scope  of 
the  outstanding  duty  order  on  EMD  from 
Japan  by  ruling  that  CMD-U  is  outside 
the  scope  of  the  order.  By  letter  of  July 
17, 1989,  we  invited  interested  parties  to 
comment  on  SCOA's  request  We 
received  comments  from  Petitioners. 
Kerr-McCee  Chemical  Corporation 
(KMCC)  and  Chemetais.  Inc. 
(Chemelals).  arguing  that  CMD-U  is  a 
later-developed  product  that  based  on 
an  analysis  of  the  criteria  specified  in  19 
U.S.C.  1677j(d),  is  within  the  scope  of  the 
order.  We  received  rebuttal  comments 
from  SCOA  and  Chuo  Denki  argumg 
that  CMD-U  is  not  a  later-developed 
product  and  that  all  grades  of  CMT) 
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should  be  determined  to  be  outside  the 
scope  of  the  antidumping  order  on  EMD 
because  CMD  was  excluded  from  the 
original  investigation.  By  letter  of  June  5, 
1990.  Petitioners  suggested  that  the  later- 
developed  product  issue  must  be 
decided  before  ruling  on  SCOA's 
exclusion  request. 

On  November  7, 1991.  the  Department 
published  a  preliminary  determination 
in  the  Federal  Register.  Electrolytic 
Manganese  Dioxide  From  Japan; 
Preliminary  Scope  Ruling,  56  FR  56977 
(November  7. 1991).  In  this  " 
determination,  the  Department  found 
that  CMD-U  was  a  later-developed 
product  within  the  scope  of  the  order 
and  invited  interested  parties  to 
comment  within  thirty  days.  The 
Department  did  not  receive  any 
comments  from  interested  parties.  In 
accordance  with  section  781(e)  of  the 
Tariff  Act  of  1930,  as  amended,  the 
Department  also  notified  the 
International  Trade  Commission  (ITC) 
of  its  preliminary  determination.  By 
letter  of  December  3. 1991.  the  ITC 
notified  the  Department  that 
consultations  concerning  the  proposed 
inclusion  of  CMD-U  in  the  scope  of  the 
order  on  EMD  from  Japan  would  not  be 
necessary. 

Because  interested  parties  and  the 
ITC  declined  to  comment  on  the 
Department's  proposed  inclusion,  there 
is  no  reason  for  the  Department  to 
change  its  findings  from  those  presented 
in  its  preliminary  scope  ruling. 
Therefore,  the  Department  reaffirms  its 
preliminary  decision  that  CMIM)  is 
included  in  the  scope  of  the  order  on 
EMD  from  Japan.  CMD-U  was  not 
specifically  included  or  excluded  from 
the  original  scope  of  the  order  because 
development  of  CMD-U  was  not  yet 
complete  at  the  time  of  the  petition  and 
investigation.  Therefore,  CMD-U  is  a 
"later-developed  product."  Because  of 
the  similarities  between  the  physical 
characteristics,  the  expectations  of  the 
ultimate  purchasers,  the  ultimate  uses, 
the  channels  of  trade,  and  the  methods 
of  advertisement  and  display.  CMD-U  is 
the  same  class  or  kind  of  merchandise 
as  EMD,  and.  therefore,  subject  to  the 
antidumping  duty  order  on  EMD.  A 
detailed  summary  of  the  arguments 
presented  by  interested  parties  and  of 
the  Department's  findings  is  contained 
in  the  preliminary  scope  ruling.  56  FR 
56977  (November  7. 1991). 

The  final  scope  ruling  is  in  accordance 
with  section  781(d)  of  the  Taiiff  Act.  19 
U.S.C.  1677j(d). 


Dated:  December  20. 1991. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc  92-207  Filed  1-3-92:  8:45  am] 
MtUNQ  CODE  SSIO-OS-M 

(A-122-057] 

Replacement  Parts  for  Self-Propelled 
Bitumlnoua  Paving  Equipment  from 
Canada;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 

Administration/Import  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

reviews. 

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  a  respondent,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  finding  on  replacement 
parts  for  self-propelled  bituminous 
paving  equipment  from  Canada.  The 
review  covers  the  only  known 
manufacturer/exporter  of  this 
merchandise  to  the  United  States  for  the 
period  September  1, 1989  through  August 
31, 1990.  We  preliminarily  determine  the 
dumping  margin  for  this  period  to  be 
7.24  percent.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  January  6, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allan  Christian  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Septepiber  5. 1990.  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Adminisfrative  Review"  (55  FR  36300)  of 
the  antidumping  finding  on  replacement 
parts  for  self-propelled  bituminous 
paving  equipment  bom  Canada  for  the 
period  September  1, 1989  through  August 
31, 1990.  On  September  24  and 
September  25. 1990.  the  respondent, 
Allatt  Paving  Division  of  IngersoU-Rand 
Canada,  Inc.,  and  the  petitioner,  Blaw 
Knox  Construction  Equipment  Co., 
requested  an  administrative  review  of 
the  antidumping  finding.  We  initiated 
the  review  on  October  28. 1990  (55  FR 
43154).  The  Department  has  now 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930.  as  amended  (the  Tariff  Act). 


Scope  tA  the  Review 

Imports  covered  by  this  review  are 
shipments  of  replacement  parts  for  self- 
propelled  bituminous  paving  equipment, 
excluding  attachments  and  parts  for 
attachments.  This  merchandise  is 
currently  classifiable  under  HTS  items 
4016.93.10, 7315.11.00,  7315.89.50, 
7315.90.00,  8336.50.00. 8479.99.00, 
8481.20.00,  8482.10.10. 8483.90.90, 
8539.29.20. 8544.20.00. 8544.41.00, 
8544.51.80. 8544.6a20.  and  9015.30.40. 
The  HTS  item'  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise.  Allatt- 
Paving  Division  of  IngersoU-Rand 
Canada.  In&  (Allatt).  and  the  period 
September  1. 1989  through  August  31. 
1990. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  and 
exporter's  sales  price,  as  defined  in 
section  772  of  the  Tariff  Act  For  those 
sales  made  directly  to  unrelated  parties 
prior  to  importation  into  the  United 
States,  we  based  the  United  States  price 
on  purchase  price,  in  accordance  with 
section  772(b)  of  the  Act.  For  those 
transactions  in  which  sales  were  made 
through  a  related  sales  agent  in  the 
United  States  to  an  unrelated  purchaser 
prior  to  the  date  of  importation,  we  also 
used  purchase  pric£  as  the  basis  for 
determining  United  States  price.  For  the 
latter  sales,  the  Department  determined 
that  purchase  price  was  the  appropriate 
determinant  of  United  States  price 
because  the  merchandise  was  shipped 
immediately  after  importation  from  the 
related  sales  agent  to  the  unrelated 
buyers,  without  being  introduced  into 
the  inventory  of  the  related  selling 
agent.  Moreover,  this  arrangement  was 
the  customary  commercial  channel  for 
sales  of  this  merchandise  between  the 
parties  involved.  Finally,  the  related 
selling  agent  located  in  the  United 
States  acted  mainly  as  a  processor  of 
sales-related  documentation  and  a 
communication  link  with  the  unrelated 
U.S.  buyers. 

Where  all  the  above  elements  are  met. 
we  regard  the  routine  selling  functions 
of  the  exporter  as  merely  having  been 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 
does  not  change  the  substance  of  the 
transactions  or  the  functions 
themselves. 
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Where  sales  to  the  first  unrelated 
purchaser  occurred  after  importation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price,  in 
accordance  with  section  772(c)  of  the 
Tariff  Act.  Purchase  price  (PP]  and 
exporter's  sales  price  [ESP]  were  based 
on  the  packed,  f.o.b.  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  adjustments,  where  applicable,  for 
brokerage  charges,  U.S.  and  foreign 
inland  freight,  U.S.  duties  and  discounts. 
For  ESP  sales,  we  also  deducted 
commissions  to  unrelated  parties,  credit, 
and  indirect  selling  expenses. 

For  end  user  sales,  we  accounted  for 
the  Canadian  Federal  Sales  Tax  (FST) 
imposed  in  Canada,  but  rebated  or  not 
collected  of  reason  by  exportation  of  the 
merchandise  to  the  United  States.  We 
did  so  by  adding  a  constructed  U.S.  FST 
to  the  U.S.  price  pursuant  to  19  U.S.C. 
1677a(d)(l](C].  No  other  adjustments 
were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  used  home  market  price, 
as  defined  in  section  773  of  the  Tariff 
Act,  where  sufHdent  quantities  of  such 
or  similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Where  sufficient  quantities 
of  such  and  similar  merchandise  were 
not  sold  in  the  home  market  we  used 
constructed  value  in  accordance  with  19 
U.S.C.  1677b(a)(2). 

Home  market  price  was  based  on  the 
packed,  ex-factory  or  delivered  price  to 
unrelated  purchasers  in  the  home 
market.  Where  applicable,  we  made 
adjustments  for  discounts,  inland 
freight,  credit  expenses,  commissions, 
and  differences  in  merdiandise.  When 
making  comparisons  with  PP  sales,  we 
deducted  home  market  commissions  and 
home  market  credit  expenses  from  FMV 
and  added  U.S.  commissions  and  U.S. 
credit  expenses  to  FMV.  In  those 
instances  in  which  commissions  were 
paid  in  the  home  market  but  not  in  the 
U.S.  market  [i.e.,  Allatt  part  sales],  we 
deducted  home  market  commissions 
from  FMV  and  added  to  FMV  the  lesser 
of  U.S.  indirect  selling  expenses  or  home 
market  commissions.  See  19  CFR 
353.56(b)(1).  When  making  comparisons 
with  ESP  sales,  we  also  deducted 
indirect  selling  expenses  from  foreign 
market  value  in  an  amount  not 
exceeding  the  indirect  selling  expenses 
incurred  in  the  U.S.  market.  We  also 
made  circumstance-of-sale  adjustments, 
where  appropriate,  pursuant  to  19  U.S.C. 
1677b(a)(4],  in  an  amount  of  the 
difference  in  taxes  between  the 
Canadian  and  U.S.  markets  to  ensure  a 
tax-neutral  margin. 


We  calculated  constructed  value  by 
adding  material  and  fabrication  costs, 
selling,  general  and  administrative 
expenses  (SG&A),  profit,  and  U.S. 
packing.  Since  actual  SG&A  expenses 
were  greater  than  the  statutory 
minimum  of  ten  percent  of  the  sum  of 
materials  and  fabrication  costs,  we  used 
actual  SG&A  expenses.  We  used  the 
statutory  minimum  of  eight  percent  for 
profit. 

No  other  adjustments  were  claimed  or 
allowed. 

PFeliminaiy  Results  of  the  Reviews 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the  margin 
for  Allatt  is  7.24  percent  for  the  period 
September  1, 1989  through  August  31, 
1990. 

Parties  to  the  proceeding  may  request 
disclosure  and  interested  parties  may 
request  a  hearing  not  later  than  ten  days 
after  publication  of  this  notice. 
Interested  parties  may  submit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of  the 
date  of  publication.  Rebuttal  briefs, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief.  Any  hearing,  if  requested,  will  be 
held  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefs.  Copies 
of  case  briefs  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  353.38(e). 
Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due. 

The  Department  will  publish  the  final 
results  of  the  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Srevice. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  from  Canada 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publi(!ation  date,  as  provided  by  section 
7Sl(a)(l)  of  the  Tariff  Act  (1)  The  cash 
deposit  rate  for  the  reviewed  company 


will  be  that  established  in  the  final 
results  of  this  administrative  review;  (2) 
for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  previous 
reviews  or  the  initial  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  final  determination 
covering  the  most  recent  period;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  previous  reviews,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  this 
review,  or  if  not  covered  in  this  review, 
the  most  recent  review  period  or  the 
original  investigation;  and  (4)  the  cash 
deposit  rate  for  any  future  entries  from 
all  other  manufacturers  or  exporters 
who  are  not  covered  in  this  or  prior 
administrative  reviews,  and  who  are 
unrelated  to  Allatt  or  any  other 
previously-reviewed  firm,  will  be  the 
"All  Others"  rate  established  in  the  final 
results  of  this  administrative  review. 
This  rate  represents  the  highest  rate  for 
any  firm  in  this  administrative  review 
(whose  shipments  to  the  United  States 
were  reviewed),  other  than  those  firms 
receiving  a  rate  based  entirely  on  the 
best  information  available.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  pubUcation  of 
the  final  residts  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act,  as  amended  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  December  23, 1991. 
Alan  M.  Dunn. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  92-206  Filed  1-3-92;  8:45  am] 
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[C-122-816] 

Postponement  of  Preliminary 
Countervailing  Duty  Dotennlnation: 
Cortain  Softwood  Lumbor  Products 
From  Canada 

AOENCV:  Import  Trade  Administration, 
International  Trade  Administration. 
Commerce. 

action:  Notice. 

summary:  The  Department  of 
Commerce  is  postponing  its  preliminary 
determination  in  the  countervailing  duty 
investigation  of  certain  softwood  lumber 
products  bom.  Canada.  The  Department 
will  now  issue  its  preliminaiy  v 
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determination  no  later  than  February  24, 
1992. 

EFFECTIVE  DATE:  January  6. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Carreau  of  Barbara  Tillman. 
O^ice  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Telephone  (202)  377-2786. 

SUPPLEMENTARV  INFORMATION:  On 
October  31. 1991.  the  Department  of 
Commerce  published  the  self-initiation 
of  a  countervailing  duty  investigation  on 
certain  softwood  lumber  products  from 
Canada  (56  FR  56056).  This  notice  stated 
that  the  preliminary  determination 
would  be  issued  on  or  before  85  days 
following  publication  of  our  notice  of 
initiation.  | 

Prior  to  self-initiation,  the  Department 
determined  that  it  did  not  have 
sufficient  evidence  to  warrant  an 
investigation  of  the  log  export 
restrictions  programs  in  Canada.  On 
December  3  and  December  13, 1991.  the 
Department  received  timely  allegations 
with  respect  to  British  Columbia  and 
Alberta,  Ontario  and  Quebec  that  log 
export  restrictions  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law.  Since  these  allegations 
contain  sufficient  evidence  I 

demonstrating  that  the  restrictions  have 
a  measurable  downward  effect  on  log 
prices,  the  Department  has  decided  to 
investigate  the  export  restriction 
programs  of  British  Columbia.  Alberta. 
Ontario,  and  Quebec.  | 

The  investigation  of  the  log  exmirt 
restriction  programs  is  highly  complex 
and  involves  a  number  of  novel  issues. 
We  have  determined  that  additional 
time  is  necessary  to  make  the 
preliminary  determination,  and  that  the 
federal  and  provincial  governments  of 
Canada  are  cooperating  in  this    I 
investigation.  ' 

For  these  reasons,  we  determine  that 
this  investigation  is  extraordinarily 
complicated  in  accordance  with  19  CFR 
355.15(b),  and  are  postponing  the 
preliminary  determination  until   i 
February  24, 199Z  ! 

This  notice  is  published  pursuant  to  19 
CFR  9  355.15(e). 

Dated:  December  31, 1991. 

Alan  M.  Dunn, 

Assistanl  Secretary  for  Import 
Administration. 

[FR  Doc  92-209  FUed  l-a-«2;  8;4S  am 
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Short-Supply  Determination:  Certain 
Steel  Casing  and  Tubing 

AGENCY:  Import  Administration, 

International  Trade  Administration. 

Commerce. 

ACTION:  Notice  of  short-supply 

determination  on  certain  steel  casing 

and  tubing. 

SHORT-SUPPLY  REVIEW  NUMBER:  61. 
summary:  The  Secretary  of  Commerce 
hereby  denies  a  short-supply  request  for 
59.4  net  tons  of  certain  steel  casing  and 
tubing  for  the  first  quarter  of  1992  under 
paragraph  8  of  the  U.S.-Japan  steel 
arrangement 

EFFECTIVE  DATE:  December  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACT! 
Mark  Brechtl  or  Kathy  McNamara. 
Office  of  Agreements  Compliance. 
Import  Administration.  U.S.  Department 
of  Commerce,  room  7866.  Pennsylvania 
Avenue  and  14th  Street,  NW.. 
Washington,  DC  20230.  (202)  377-1386  or 
377-1390. 

SUPPLEMENTARY  INFORMATION:  On 
November  29. 1991.  the  Secretary  of 
Commerce  ("Secretary")  received  an 
adequate  petition  from  Kawasaki 
Thermal  Systems.  Inc.  ("KTS") 
requesting  a  short-supply  allowance  for 
59.4  net  tons  of  modified  American 
Petroleum  Institute  5CT  seamless  L80 
steel  casing  and  tubing  for  the  first 
quarter  of  1992.  under  paragraph  8  of  the 
Arrangement  Between  the  Government 
of  Japan  and  the  Government  of  the 
United  States  of  American  Concerning 
Trade  in  Certain  Steel  Products.  KTS 
requests  the  following  quantities  of 
three  different  sizes  of  this  steel  casing 
and  tubing:  17.2  net  tons  of  seamless 
casing  that  is  5  Mi  inches  in  diameter  and 
weighs  15.5  pounds  per  foot  18.9  net 
tons  of  seamless  casing  that  is  5Vi 
inches  in  diameter  and  weighs  17 
poimds  per  foot  and  23.3  net  tons  of 
seamless  tubing  that  is  4  inches  in 
diameter  and  weights  10.5  pounds  per 
foot.  KTS  will  weld  the  casing  and 
tubing  together  to  form  coaxial  double 
walled  joints  which  will  be  exported  to 
Europe  for  use  in  a  heat  exchanger  for 
the  disposal  of  solid  wastes.  KTS  states 
that  the  only  U.S.  manufacturer  of  this 
material  to  its  knowledge.  USX 
Corporation  ("USX"),  was  unable  to 
meet  its  quantity  or  delivery 
requirements.  Thus,  KTS  claims  that  this 
material  is  not  available  domestically. 
KTS  states  that  because  of  the  recent 
drop  in  the  DRI  forecast  for  apparent 
consumption  of  OCTG  and  the  resultant 
reduction  in  export  licenses  available  to 
Japanese  exporters,  it  cannot  obtain  the 
subject  casing  and  tubing  from  its 
potential  Japanese  supplier,  Nippon 


Steel,  without  additional  export 
licenses.  The  Secretary  conducted  this 
short-supply  review  pursuant  to  section 
4(b)(4)(A)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act  Public  Law  101-221. 103  Stat.  1886 
(1989)  (the  "Act"),  and  §  357.102  of  the 
Department  of  Commerce's  Short- 
Supply  Procedures.  (19  CFR  357.102) 
("Commerce's  Short-Supply 
Procedures"). 

On  November  29. 1991.  the  Secretary 
established  an  official  record  for  this 
short-supply  request  (Case  Number  61) 
in  the  Central  Records  Unit  room  B-099. 
Import  Administration.  U.S.  Department 
of  Commerce  at  the  above  address.  On 
December  9. 1991.  the  Secretary 
published  a  notice  in  the  Federal 
Register  (56  FR  64243)  announcing  a 
review  of  this  request  and  soliciting 
comtnents  from  interested  parties. 
Comments  were  required  to  be  received 
no  later  than  December  16. 1991,  and 
interested  parties  were  invited  to  file 
replies  to  any  conmients  no  later  than 
five  days  after  that  date.  In  order  to 
determine  whether  this  product  could  t>e 
supplied  by  U.S.  producers  for  the  first 
quarter  of  1992.  the  Secretary  sent 
questionnaires  to  six  domestic  casing 
and  tubing  producers  that  potentially 
have  the  capability  to  produce  the 
requested  material:  UXS.  CF&I  Steel 
Corporation  ("CF&I"),  North  Star  Steel 
("North  Star"),  Lone  Star  Steel  ("Lone 
Star"),  Koppel  Steel  Corporation 
("Koppel").  and  Al  Tech  Specialty  Steel 
Corporation  ("Al  Tech").  All  comments  . 
by  interested  parties  concerning  the 
review  were  due  by  December  16. 1991, 
and  replies  to  those  comments  were  to 
be  filed  no  later  than  five  days  after  that 
date.  The  Secretary  received  timely 
questionnaire  responses  from  UXS. 
CF&I.  North  Star.  Koppel.  and  Al  Tech. 
rebuttal  comments  from  KTS  addressing 
the  responses  from  USX.  CF&I.  and 
North  Star,  and  additional  comments 
from  UXS  and  CF&I.  Lone  Star's 
submission  was  not  timely  and  cannot 
be  considered  in  this  review. 

Questionnaire  Responses 

Koppel  and  Al  Tech  did  not  offer  to 
supply  the  requested  product.  USX 
offered  to  supply  KTS  with  all  of  the 
requested  material.  USX  offered  to 
supply  KTS  with  all  of  the  requested 
material.  USX  stated  that  it  could 
deliver  the  5V^  inch  material  in  4  to  6 
weeks  and  the  4  inch  material  in  4  to  12 
weeks.  USX  indicated  that  it  was  willing 
to  accept  minimum  orders  of  20  net  tons 
per  size,  revised  downward  from  its 
usual  minimum  order  of  50  net  tons  per 
size. 
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North  Stat  also  offered  to  supply  all  of 
the  5V^  inch  material  with  an  order-to- 
delivery  period  of  8  to  10  weeks.  CF&I 
stated  diat  it  is  able  to  supply  all  of  the 
SV^  inch  material  with  an  order-to- 
delivery  period  of  4  to  10  weeks  for  the 
first  quarter  of  1992.  On  December  23, 
the  Department  contacted  CF&I  for 
clarification  of  its  reported  order-to- 
delivery  time  for  the  first  quarter  of 
1992.  CF&I  stated  that  its  correct  order- 
to-delivery  time  is  now  4  weeks  for  the 
requested  material. 

KTS's  rebuttal  comments  contend  that 
no  domestic  producer  can  deliver  the 
requested  product  in  time  to  satisfy  its 
needs.  KTS  states  that  failure  to  receive 
the  entire  order  by  February  14, 1992, 
will  cause  it  to  be  unable  to  meet  its 
required  delivery  date  to  its  European 
customer  and  will  result  in  cancellation 
of  the  order.  Further,  KTS  contends  that 
USX's  minimum  order  of  20  net  tons  per 
size  still  exceeds  the  quantities  KTS 
requested  for  the  two  sizes  of  casing. 

On  December  20,  USX  responded  to 
the  minimum  order  issue  by  stating  that 
it  is  willing  to  supply  KTS  with  the 
quantities  of  5V^  inch  material 
requested,  17.2  and  18.9  net  tons,  even 
though  these  amounts  are  less  than 
USX's  revised  minimum  order.  On 
December  26,  the  Department  contacted 
USX  for  clarification  of  the  reported  4  to 
12  week  order-to-delivery  period.  USX 
stated  that  its  correct  order-to-delivery 
time  for  the  4  inch  material  is  4  to  6 
weeks. . 

Analysis 

The  major  issues  in  this  short-supply 
review  are  whether  the  three  domestic 
companies  that  have  offered  to  supply 
the  requested  casing  and  tubing  can 
deliver  it  to  KTS  within  the  normal 
order-to-delivery  period  for  this  product 
and  whether  USX  is  an -acceptable 
supplier  for  quantities  below  20  net  tons 
per  size. 

According  to  the  House  Report  to  the 
Steel  Trade  Liberalization  Program 
Implementation  Act  ("House  Report"), 
the  Secretary  is  to  consider  "the  ability 
of  the  domestic  supplier  to  deliver  the 
requested  product  within  the  time  frame 
designated  by  the  petitioner,  provided 
that  such  time  frame  is  reasonable  in 
light  of  normal  order-to-delivery 
periods."  The  normal  order-to-delivery 
period  for  this  material  as  stated  in  the 
questionnaire  responses  from  USX, 
CF&I,  and  North  Star,  is  4  to  10  weeks. 
The  first  quarter  of  1992  order-to- 
delivery  times  offered  by  USX,  CF&I, 
and  North  Star  for  the  requested  product 
are  within  this  range.  KTS  has  not 
shown  that  the  order-to-delivery  periods 
offered  by  these  three  domestic 
producers  are  uiu«asonable  or  outside 


the  normal  order-to-delivery  period  for 
the  industry  for  this  material.  Therefore, 
USX  CF&I,  and  North  Star  should  be 
considered  as  able  to  supply  KTS  with 
the  requested  product  within  the  normal 
order-to-delivery  period. 

KTS  aho  states  that  USX  is  not  an 
acceptable  supplier  of  the  requested 
material  because  the  amounts  requested 
for  the  two  sizes  of  casing  (17.2  and  18.9 
net  tons)  are  less  than  USX's  stated 
minimum  order  of  20  net  tons  per  size. 
USX,  however,  has  stated  that  it  is 
willing  to  accept  orders  for  this  material 
at  tonnage  levels  below  20  net  tons. 
Therefore,  USX  is  an  acceptable 
supplier  for  these  quantities. 

Conclusion 

Because  three  domestic  producers 
have  offered  to  supply  KTS  in  whole  or 
in  part  with  the  requested  steel  casing 
and  tubing  within  a  normal  order-to- 
delivery  period,  the  Secretary  has 
concluded  that  a  condition  of  short 
supply  does  not  exist  for  the  requested 
product.  Pursuant  to  section  4(b)(4)(A)  of 
the  Act,  and  9  357.102  of  Commerce's 
Short-Supply  Procedures,  the  Secretary 
denies  Kl^'s  short-supply  request  for 
59.4  net  tons  of  the  certain  steel  casing 
and  tubing  included  in  this  request  for 
the  first  quarter  of  1992,  under  the  U.S.- 
Japan steel  arrangement. 

Dated:  December  27, 1991. 
Alan  M.  Dunn. 

Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  92-210  Filed  1-3-92: 8:45  am) 

WLUNQ  COOE  M10-O»-H 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c]  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§S  301.5(a)  (3)  and  (4)  of  die  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  room  4204,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number  91-189.  Applicant 
Argonne  National  Laboratory,  9700 
South  Cass  Avenue,  Argoime,  IL  60439. 
Instrument:  Scanning  Electron 


Microscope  Accessories.  Manufacturer 
JEOL,  Japan.  Intended  Use:  The 
instrument  will  be  used  in  geochemical 
studies  for  analysis  of  hydrogen  isotope 
ratios  in  waters.  Application  Received 
by  Commissioner  of  Customs: 
November  15, 1991. 

Docket  Number  91-173.  Applicant: 
Laboratory  of  Cellular  Biology,  NIDCD, 
9000  Rockville  Pike,  Building  10,  room  . 
5D50,  Bethesda,  MD  20892.  Instrument- 
Electron  Microscope,  Model  CEM  902. 
Manufacturer  Carl  Zeiss,  Germany. 
Intended  Use:  The  instrument  will  be 
used  for  several  analytical  studies 
including  the  following: 

(1)  Resolution  studies  of  replicas  of 
auditory  sensory  tissues  where  a 
molecular  resolution  can  be  achieved, 

(2)  Visualization  of  fix)z€n  hydra  ted 
specimens  including  molecular 
aggregates,  isolated  organelles  such  as 
stereocilia  and  intact  sensory  cells, 

(3)  Increased  contrast  in  unstained 
freeze-substituted  specimens,  where  low 
contrast  is  a  limiting  factor  in  a 
conventional  electron  microscope, 

(4)  Increased  contrast  and  definition 
in  imaging  thick  specimens  and 

(5)  Increased  contrast  in  EM 
immunocytochemical  specimens. 

Application  Received  by 
Commissioner  of  Customs:  November 
25,1991. 

Docket  Number  91-174.  Applicant- 
U.S.  Geological  Survey,  Box  25046, 
Denver  Federal  Center,  Denver,  CO 
80225.  Instrument-  Mass  Spectrometer 
System,  Model  252.  Manufacturer 
Finnigan  MAT,  Germany.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  the  stable  isotope  variations  that 
resulted  during  the  formation  and 
history  of  waters,  rocks  and  minerals 
from  a  variety  of  geologic  sites  and 
contexts.  Application  Received  by 
Commissioner  of  Customs:  November 
26, 1991. 

Docket  Number  91-175.  Applicant- 
Oregon  State  University,  College  of 
Oceanography,  Ocean  Administration 
Building  104,  Corvallis,  OR  97331-5503. 
Instrument:  Deep  Ocean  Particle 
Sampler.  Manufacturer:  Challenger 
Oceanic  Systems  and  Services,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  existing  and  proposed 
research  programs  which  are  designed 
to  define  the  link  between  upper  water 
column  properties,  biological 
productivity,  and  the  climate  signal 
recorded  in  marine  sediments. 
Measurements  of  particle  ilux  and 
biological  productivity  are  an  essential 
component  of  these  studies.  Application 
Received  by  Commissioner  of  Customs: 
November  25, 1991. 
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Docket  Number:  91-176.  Applicant: 
Ur.iversity  of  California  at  Los  Angeles, 
Department  of  Neurology,  UCLA  School 
of  Medicine,  10833  LeConte  Avenue.  Los 
Angeles,  CA  90024-1769.  Instrument: 
Video  Oculography  System. 
Manufacturer:  Senso  Motoric 
Instruments  GmbH,  Germany.  Intended 
Use:  The  instrument  will  be  used  to 
examine  humans  who  are  either 
suspected  of  having  disorders  of  the 
gravity-sensing  organs  in  their  inner 
ears  or  related  brainstem  connections; 
and  to  evaluate  normal  human  subjects, 
particularly  astronauts,  to  determine 
their  susceptibility  to  motion  sickness. 
Application  Received  by  Commissioner 
of  Customs:  November  29, 1991. 

Docket  Number  91-177.  Applicant: 
The  Regents  of  the  Universi^'  of 
California,  Material  Management 
Department,  Riverside,  CA  92521. 
Instrument:  Flow  Sample  Handling  Unit. 
Model  DX.17MV/SHU.  Manufacturer: 
Apphed  Photophysics,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  study  rapid  reactions  catalyzed 
by  enzymes.  The  results  of  the  work  are 
expected  to  contribute  important  new 
basic  information  about  how  biological 
systems  function.  In  addition,  the 
instrument  will  be  used  in  a 
biochemistry  course  to  train  M.S.  and 
Ph.D.  students  in  state-of-the-art 
instrumentation  applications  to  the 
study  of  biological  systems.  Application 
Received  by  Commissioner  of  Customs: 
November  29, 1991. 

Docket  Number  91-178.  Applicant: 
Research  Foundation  State  University  of 
New  York,  Stony  Brook,  NY  11794. 
Instrument:  Tandem  Fabry-Perot 
Interferometer.  Manufacturer:  J.R. 
Sandercock.  Switzerland.  Intended  Use: 
The  instrument  will  be  used  for  the 
study  of  acoustic  velocities  in  oxide  and 
silicate  minerals  and  their  chemical 
analogues.  Experiments  will  include 
investigating  these  properties  for  several 
different  samples  and  for  some  samples 
in  extreme  pressure  and  temperature 
environments.  The  objective  of  the 
experiments  is  to  better  understand  the 
current  state  of  the  Earth's  interior  by 
comparing  these  results  with  those  of 
seismology.  In  addition,  the  instrument 
will  be  used  for  educational  purposes  in 
the  courses  GEO  556— Solid  State 
Geophysics  and  GEO  607 — ^Topics  in 
Geophysics.  Application  Received  by 
Commissioner  of  Customs:  November 
29,1991. 

Docket  Number  91-179.  Applicant: 
U.S.  Geological  Survey,  Water 
Resources  Division,  345  Middlefield 
Road,  Mail  Stop  434.  Menlo  Park.  CA 
94025.  Instrument:  Electronics  for 
Hydrogen- Water  Equilibrium  Device 


and  Auto  Freezing  Microvolume  Inlet 
System.  Manufacturer:  Finnigan  MAT, 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  hydrogen 
isotope  ratios  in  waters.  Application 
Received  by  Commissioner  of  Customs: 
November  29, 1991. 
Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  92-211  Filed  l-»-02:  8:45  am] 

MLUNG  CODE  SS1(M)S-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List,  Addition 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Addition  to  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  with  severe 
disabilities. 

EFFECTIVE  DATE:  February  5, 1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
November  8, 1991,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  notice 
(56  FR  57323)  of  a  proposed  addition  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  nonprofit  agency  to 
provide  the  service  at  a  fair  market  price 
and  the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
service  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  service  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  provide  the  service 
procured  by  the  Government. 


Accordingly,  Ihe  following  service  is 
hereby  added  to  the  Procurement  List: 
Janitorial/Custodial,  Food  and  Drug 
Administratioa  240  Hennepin  Avenue, 
South,  Minneapolis,  Minnesota. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L  Mflkman, 
Executive  Director. 
(FR  Doc.  92-178  Filed  1-3-92:  8:45  am) 
MLUNO  CODE  MaO-31-H 

Procurement  List,  Proposed  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
conmiodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  5, 1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  lefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
,  possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 

Commodities 

Box,  Wood,  Fiberboard 

8115-00-L01-0679 

8115-00-L01-0680 

8115-00-L01-0681 

8115-00^X)l-0682 

8115-00-L01-0684 

8115-OO-L85-0005 

(Requirements  of  the  Navy  Ships  Parts 

Control  Center,  Mechanicsburg.  PA 

only). 
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Services 

Food  Service  Attendant  Naval  Station. 

Staten  Island  Galley,  New  York.  New 

York. 
Repair  and  Cleaning  of  Respirators. 

Robins  Air  Force  Base,  Georgia. 
Beverly  L.  MiDuBan, 
Executive  Director. 
(FR  Doc.  92-177  Fikd  1-3-92: 8:45  araj 
BIUNM  COOE  6S20-33-M 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Technical  Advisory  Group  for 
Cigarette  Fire  Safety;  Meeting 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  meehng. 

SUMMARY:  The  Technical  Advisory 
Croup  for  Cigarette  Fire  Safety  will  meet 
on  January  24, 1992,  in  Gaithersburg, 
Maryland.  The  purpose  of  the  meeting  is 
to  discuss  recent  research  on  cigarette 
ignition  propensity  and  plans  for  a 
cigarette  fire  incident  study. 
DATES:  Tlie  meeting  will  be  from  9  a.m. 
to  3  p.m.  on  January  24, 1992  . 
ADDRESSES:  The  meeting  will  be  in  room 
B19,  Palmers  Buildmg  224,  at  the 
National  Institute  for  Standards  and 
Technology,  Gaithersburg,  Maryland. 
For  a  recorded  message  containing  the 
latest  information  about  the  time  and 
location  of  the  meeting  call  (301]  504- 
0709. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beatrice  M.  Harwood,  Directorate  for 
Epidemiology,  Consumer  Product  Safety 
Commission,  Washington.  DC  20207: 
telephone  (301J  504-047a 
SUPPLEMENTARY  WPORMATION:  The  Fife 

Safe  Cigarette  Act  of  1990  (FSCA)  (Pub. 
L.  101-352. 104  SUt.  405)  directs  the 
Commission,  Mrith  assistance  from  the 
National  Institute  for  Standards  and 
Technology  (NIST)  and  die  Department 
of  Health  and  Human  Services  to    , 
conduct  research  concerning  the 
feasibility  of  a  performance  standard  to 
address  the  propensity  of  cigarettes  to 
act  as  an  ignition  source.  The  FSCA  also 
establishes  an  advisory  committee,  the 
Technical  Advisory  Group  for  Cigarette 
Fire  Safety,  to  advise  and  work  with  the 
Commission  and  NIST  in  the 
implementation  of  tfiat  act. 

The  Technical  Advisory  Group  for 
Cigarette  Flie  Safety  will  meet  on 
January  24, 1992,  to  discuss  recent 
research  on  cigarette  ignition  propensity 
and  plans  for  a  cigarette  fire  incident 
study. 

The  meeting  will  be  open  to 
observation  by  members  of  the  pubKc, 


but  only  members  of  the  Technical 

Advisory  Group  for  Cigarette  Fire  Safety 
may  participate  in  the  discussion. 
Persons  who  desire  to  submit  written 
statements  or  questions  bx 
consideration  by  die  Tedmical  Advisory 
Group,  before  or  after  the  meeting, 
should  address  them  to  the  Technical 
Advisory  Group  for  Cigarette  Fire 
Safety,  Office  of  the  Secretaiy, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207. 

Dated:  December  30, 1991. 

Sadye  E.  Dnno, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  92-212  Filed  1-3-S2: 0:45  am] 

BILUNO  COK  SUS-et-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

Nuclear  Falsale  and  Risk  Reduction 
Advisory  Committee;  Meeting 

agency:  Nuclear  Failsafe  and  Risk 
Reduction  Advisory  Committee. 

action:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Nuclear 
Failsafe  and  Risk  Reduction  Review 
Advisory  Committee.  The  purpose  of  the 
meeting  is  to  discuss  and  approve  an 
Interim  Report  to  the  Secretary  of 
Defense  regarding  status  of  the 
comprehensive  and  independent  review 
of  U.S.  positive  measures  for  the 
prevention  of  unauthorized  or 
inadvertent  use  of  nuclear  weapons  to 
date  and  preliminaiy  finding  regarding 
the  need  for  additional  failsafe 
procedures  and  mechanisms.  This 
meeting  will  be  dosed  to  the  public 

dates:  22  January  1992, 1500-1600. 

ADDRESSES:  Pentagon.  Crisis 
Coordination  Center,  room  3C912. 

FOR  FURTHER  INFORMATION  CONTACT 

Cobnel  Bill  fmei.  U.S.  Army.  VS. 
Nuclear  Command  and  Control  System 
Support  Sta^  (NSS),  Skyline  #3, 5201 
LeesboFg  Pike,  suite  500,  Falls  Churdt 
Virginia  2a0<l.  (703)  75»-8880. 

Dated:  December  30. 1991. 

LM.  Bynum. 

Alternate  OSD  Federal  Regitter  Umoa 
Officer,  Department  ofD^aee 

[FR  Doc.  92-111  Filed  1-3^2:  6:45  an] 
BIUJNQ  coiiE«ie-«i.« 


Department  of  the  Air  Force 

USAF  Sdentiflc  Advisory  Board 
Meeting 

December  30, 1991. 

The  USAF  Scientific  Advisory  Board 
Arnold  Engineering  Development  Center 
(AEDC]  Advisory  Group  will  meet  on 
January  22-23, 1992  from  8  a.m.  to  4  p.m. 
Central  Time  at  Arnold  Air  Force  Base. 
Tennessee. 

The  purposes  of  this  meeting  will  be 
to  acquaint  tiie  new  AEDC  Advisory 
Group  members  with  the  mission  and 
test  facilities  of  AEDC  and  to  receive 
feedback  from  the  AEDC  Advisory 
Group  on  the  planning  process  that  is 
used  to  identify/select/fund/build 
AEDC's  technical  faciUties.  This  meeting 
will  be  closed  to  the  public,  in 
accordance  with  section  552b(c]  of  title 
5,  United  States  Code,  speciflcally 
subparagraphs  (1)  and  (4). 

For  further  inforroatioa  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-8404. 
Patsy  |.  Conner, 
A  ir  Force  Federal  Register  Liaison  Officer 

[FR  Doc.  92-1S2  Filed  l-S-SZ:  t:45  am] 

BILUNO  CODE  3910-«1-a 


DEPARTMENT  OF  EDUCATION 

Propoeed  information  CoNoctton 
Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
3,1992. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  A&aira, 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.,  room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Request  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  room  5824,  Regional 
Office  Building  3.  Washington,  DC 
20202. 
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PON  FUfrrHER  INFORMATION  CONTACT: 

Mary  P.  Uggett  (202)  708-5174. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  the  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  0MB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title:  (3)  Frequency  of 
collection;  (4)  The  al^ected  public:  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden:  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  December  30, 1991. 
Wallaca  R.  McPhenon,  ]t^  j 

Acting  Director,  Office  of  Information 
Resources  Management. 

Office  of  Educational  Research  and 
Iraprovement 

Type  of  Review:  New. 

Title  1993  National  Study  of 
Postsecondary  Faculty — List  CoDection 
Procedures. 

Frequency:  Quadrennial. 

Affected  Public:  Individuals  or 
households;  State  or  local  governments; 
businesses  or  other  for-profit;  non-profit 
institutions. 

Reporting  Burden:  Responses — ^111; 
Burden  Hours— 168. 

Recordkeeping  Burden:  \ 

Recordkeepers — 0:  Burden  Hours — 0. 

Abstract:  This  information  collected 
by  this  form  will  be  used  to  develop  a 
faculty  list.  The  Department  will  use  this 
list  to  conduct  the  Held  test  and  the  full- 
scale  study  for  the  1993  National  Study 
of  Postsecondary  Faculty  (NSOPF). 

|FR  Doc.  92-112  Filed  1-3-92: 8:45  am] 
Mxma  cooe  4oao-«i-«  ! 


Office  of  Educational  Researcti  and 
improvement 

(CFDA  No.:  84.999E] 

Ttie  National  Assessment  of 
Educational  Progress  (NAEP)  Program 

agency:  Department  of  Education. 
action:  Extension  of  deadline  date  for 
transmittal  of  applications. 

SUMMARY:  On  November  25, 1991,  the 
Secretary  published  in  the  Federal 
Register  (56  FR  59250)  a  notice  inviting 
applications  for  an  award  to  conduct  the 
design,  item  development,  field  testing, 
and  printing  of  final  assessment 
booklets  for  the  1994  National 
Assessment  of  Educational  I>rogress. 
Detailed  information  was  included  in 
that  notice. 

The  purpose  of  this  notice  is  to  extend 
the  deadline  date  for  transmittal  of 
applications. 

DATES:  The  Secretary  extends  the 
deadline  date  for  transmittal  of 
applications  from  January  10. 1992  to 
January  17, 1992. 

FOR  APPUCATIONS  OR  INFORMATION 
CONTACT:  Steven  Gorman,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  308, 
Washington.  DC.  20208-^653.  Telephone 
(202)  219-1937. 

Program  Authority:  20  U.S.C.  1221e. 

Dated:  December  31, 1991. 
Diane  Ravitdh, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

(FR  Doc.  92-190  Filed  1-3-92:  8:45  am] 
BOiJNO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board 
Renewal 

Ihirsuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  (Pub.  L  92-463).  and  in 
accordance  with  41  CFR  Part  101-6.10, 
and  following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration  (GSA), 
notice  is  hereby  given  that  the  Secretary 
of  Energy  Advisory  Board  has  been 
renewed  for  an  additional  two  years. 

The  Board  will  continue  to  provide 
advice  to  the  Secretary  of  Energy  on  the 
research,  development,  energy,  and 
national  defense  responsibilities, 
activities,  and  operations  of  the 
Department  of  Energy  and  provide 
expert  guidance  in  these  areas  to  the 
Department. 

,  Board  members  have  been  selected 
for  their  backgrounds  and  experience  in 


the  basic  sciences,  in  energy  production 
and  distribution  technologies,  in  related 
fields  of  conservation,  economics,  the 
environment,  management,  and  public 
policy,  and  in  the  national  defense  field, 
such  as  nuclear  weapons  research, 
testing,  and  verification  and  nuclear 
materials  production  and  safety. 
Particular  attention  will  also  be  paid  to 
obtaining  a  balance  of  interests,  points 
of  view,  and  geography. 

The  establishment  of  the  Secretary  of 
Energy  Advisory  Board  has  been 
determined  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Board  operates  in  accordance  with  the 
provisions  of  FACA,  the  Department  of 
Energy  Organization  Act,  the  GSA  Final 
Rule  on  Federal  Advisory  Committee 
Management,  and  other  directives  and 
instructions  issued  in  implementation  of 
those  acts. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Frederica  Cravens  (202/586-3282). 

Issued  in  Washington,  DC  on  January  2. 
1992. 

Howard  H.  Raiken. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  92-194  Filed  1-3-92;  8:45  am] 
nUMGCOOE  MS(M>1-II 


University  of  Alabama;  Grant 

agency:  U.S.  Department  of  Energy 

(DOE). 

action:  Notice  of  award  intent. 

summary:  The  U.S.  Department  of 
Energy's  Idaho  Field  Office  announces 
that  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  600.7.  it 
intends  to  award  a  new  start  Grant 
Number  DE-FG07-92ID13163  to  the 
University  of  Alabama.  The  objective  of 
the  work  to  be  performed  under  this 
Grant  is  to  establish  the  metal  casting 
competitiveness  research. 

FOR  FURTHER  INFORMATION  CONTACT 

Dallas  L  Hoffer,  U.S.  Department  of 
Energy,  Idaho  Field  Office,  785  DOE 
Place  MS  1221,  Idaho  Falls,  Idaho  83401- 
1562.  208/526-0014. 

SUPPLEMENTARY  INFORMATION:  The 

statutory  authority  for  the  research  is 
Public  Law  101-425,  Department  of 
Energy  Metal  Casting  Competitiveness 
Research  Act  of  1990.  The  unsolicited 
proposal  meets  the  criteria  for  "non-    ■ 
competitive  financial  assistance,"  as  set 
forth  in  10  CFR  600.7(b)(2).  The  objective 
of  the  project  is  to  perform  research  in 
four  separate  thrust  areas:  (1)  Clean 
casting;  (2)  environmental;  (3)  mold/ 
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metal  interactioRs;  and  (4)  computer 
modeling  and  control.  The  anticipated 
total  project  period  to  be  awarded  is 
twenty-four  [M)  months.  The  estimated 
total  award  vahie  is  $2,200,000.00.  The 
estimated  University  of  Alabama  cost 
share  will  equal  or  exceed  $1.281 ,00a00 
or  approximately  56%  of  the  total. 

Contact:  VS.  Department  of  Energy, 
Idaho  Field  OfBce,  7«;  DOE  Piaoe.  Idaho 
Falls,  Idaho  8340Z.  Dallas  L  Hoffer, 
Contract  Specialist  (206)  526-0014. 

Dated:  DeoetiAter  20, 1901. 
Dolores  J.  Feiri, 

Director.  Contmcts  Management  Division. 

[FR  Doa  92-lM  Piled  l-».«2: 8:45  am] 

BILLMa  CODE  MS*-Ot-e 


Dairy  Research  Foundation;  Financial 
Assistance 

AQENCV:  U.S.  Department  of  Energy 
(DOE). 

ACnOM:  Notice  of  award  intent 

summary:  The  U.S.  Department  of 
Energy's  Idaho  Field  Offlce  announces 
that  pursuant  to  the  DOE  Fmancial 
Assistance  Rules  10  CFR  600.7,  it 
intends  to  award  a  new  start  Fmancial 
Assistance  Number  DE-FG07-92ID131B5 
to  the  Dairy  Research  Foundation.  The 
objective  of  the  work  to  be  performed 
under  this  project  is  to  develop  freeze 
concentration  technology  for  use  in  the 
dairy  industry. 

FOR  FURTHER  INFORMATION  CONTACTS 

Dallas  L  Hoffer,  US.  Department  of 
Eneiigy,  Idaho  Field  Office,  785  DOE 
Place  MS  1221,  Idaho  Falls.  Idaho  83401- 
1562, 208/526-0014. 
SUPPLCMENTARV INTORMATIOW;  The 
Statutory  authority  for  the  research  is 
Public  Law  93-577.  Federal  Non-Nuclear 
Research  and  Development  Act  of  1974; 
-Public  Law  96-294,  Energy  Security  Act 
Public  Law  93-438,  Energy 
Reorganization  Act  of  1974;  and  Public 
Law  94-385,  The  Energy  Conservation 
and  Production  Act.  The  unsolicited 
proposal  meets  the  criteria  for  "non- 
competitive financial  assistance,"  as  set 
forth  in  10  CFR  e00.7(b)(2J.  The  objective 
of  the  project  is  to:  (1)  Conduct  tests  of 
the  freeze  concentration  Prototype 
Development  Unit  (PDU)  concentrating 
a  variety  of  diary  feeds;  and  (2)  to 
conduct  crystalization  studies.  The 
anticipated  total  project  period  to  be 
awarded  is  twelve  (12)  months.  The 
estimated  total  award  value  is 
$898,192J}0.  The  estimated  Dairy 
Research  Foundation  cost  share  will 
equal  or  exceed  $896,192.00  or 
approximateiy  76%  df  the  total 


Contact:  U.S.  Department  of  Eneigy. 
Idaho  Field  Office,  785  DOE  Place.  Idaho 
Falls,  Idaho  83402,  Dallas  L  Hoffer, 
Contract  Specialist  (208)  526-0014. 

Dated:  December  20. 1991. 
Dolores  |.  Faoi 

Director,  Contracts  Management  Division. 
[FR  Doc.  92-198  Filed  1-3-92;  S:45  am] 
BiUMai 
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University  of  Norfliom  Iowa;  Grant 

AOENCV:  U^  Department  of  Energy 
(DOE). 

'ACTION:  Notice  of  award  intent. 


v:  The  VS.  Department  of 
Energy's  Idaho  Held  Office  armonnces 
that  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  eoa7,  it 
intends  to  award  s  new  start  Grant 
Number  DE-FG07-82ID13164  to  the 
University  of  Northern  Iowa.  The 
objective  of  the  work  to  be  performed 
under  this  Grant  is  to  establi^  the  metal 
casting  competitiveness  research. 

FOR  FUHIHIR  INFORMATKM  CONTACT: 

Dallas  L  Hoffer,  U.S.  Department  of 
Energy,  Idaho  Field  Office,  785  DOE 
Place  MS  12Z1,  Idaho  Falls,  Idaho  83401- 
1562,  208/526-0014. 

SUPPLEMENTARY  INFORMATION:  The 

statutory  authority  for  the  research  is 
Public  Law  101-425,  Department  of 
Energy  Metal  Casting  Competitiveness 
Research  Act  of  1990.  The  unsolicited 
proposal  meets  the  criteria  for  "non- 
competitive financial  assistance,"  as  set 
forth  in  10  CFR  600.7(b)I2).  The  objective 
of  the  project  is  to  perform  research  in 
four  separate  thrust  areas:  (1)  Sand 
reclamation;  (2)  a  die  cast  research 
consortium;  (3)  robotic  ultrasonic 
inspection/testing;  and  (4)  technical 
assessment  of  midwest  research  needs. 
The  anticipated  total  project  period  to 
be  awarded  is  thirty-six  (38)  months. 
The  estimated  total  award  value  is 
$2,200,000.00.  The  estimated  University 
of  Northern  Iowa  cost  share  will  equal 
or  exceed  $1,281,000.00  or  approximately 
58%  of  the  total. 

Contact  VS  Department  of  Energy, 
Idaho  Field  Office.  785  DOE  Place,  Idaho 
Falls,  Idaho  83402,  Dallas  L  Hoffer, 
Contract  Specialist  (208)  526-0014. 

Dated:  December  20, 19S1. 
Doloras  |.  Feni, 

Director,  Contracts  Management  Division. 
[FR  Doc.  92-197  Filed  1-3-92: 8:45  am] 

BILUNO  CODE  SASO-OI^ 


Oyster  Creek  limited;  Application  for 
Commission  Certification  of  QuflMylng 
Status  of  a  CogenerMon  FaeMy 

December  27. 1991. 

On  December  11, 1991,  Oyster  Credc 
Limited,  in  c/o  Destec  Eneigy.  Inc.,  2500 
City  West  Bivd„  suite  15a  Houston, 
Texas  77042.  subnutted  for  filing  an 
application  for  certificatian  of  a  fsdiity 
as  a  qualifying  oogeneration  facility 
pursuant  to  f  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutea  a  complete  filing. 

The  topping-cycle  cogeneratkin 
facility  will  be  located  at  the  Dow 
Chemical  Company  industrial  complex 
near  Oyster  Qeek,  Texas.  The  facility 
will  consist  of  three  combustion  turbine 
generators,  one  extraction/condensing 
steam  turbine  generator,  three  heat 
recovery  boilers  (HRBs).  approximately 
3.3  miles  of  138KV  transmission  line  and 
associated  equipment  'Hiermal  energy, 
in  the  form  of  extraction  steam  and 
steam  from  the  HRBs,  will  be  used  by 
Dow  Chemical  for  the  production  of 
chemical  products.  T%e  net  electric 
power  production  capacity  of  the  facility 
will  be  381  MW.  The  primary  energy 
source  for  the  facility  is  natural  gas. 
Installation  of  the  faciHty  is  expected  to  . 
begin  in  October  1992. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commissioo.  825  North 
Capitol  Street  NE.,  Wasbingtoa  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  he  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
most  be  served  on  the  Applicant. 
Protests  will  be  considered  by  the  , 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  wUl 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  tiie  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CaaheD. 
Secretary. 
[FR  Doc  80-132  Filed  1-S-tt  t:4S  an| 
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ANR  Ptpeiine  Co^  Relocating  Informal 
Settlement  Conference 

(Oocfcet  Not.  RP89-161-000,  RP89-172-000, 
CP91-«7»-000,  and  CP90-2275-000] 

December  27, 1991 

Talce  notice  that  the  informal 
settlement  conference  scheduled  in  this 
proceeding  to  commence  on  Tuesday, 
January  7, 1992.  at  9  a.m.,  at  the  offices 
of  the  Federal  Energy  Regulatory, 
Commission,  810  First  Street.  NEJ 
Washington,  DC.  will  be  held  instead  at 
825  North  Capitol  Street  NE. 
Washington,  DC.  The  purpose  of  the 
conference  is  to  explore  the  possible 
settlement  of  the  above-referenced 
docket.  The  conference  will  continue 
through  Wednesday,  January  8, 1992. 

Any  party,  as  defined  in  18  CFR 
385.102(c],  or  any  participant,  as  defmed 
in  18  CFR  385.102(b).  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations,  18  CFR 
385.214.  ' 

For  additional  information,  contact 
Michael  D.  Cotleur  at  (202)  208-1076  or 
James  A.  Pederson  at  (202)  208-2158. 
Loia  D.  CasheU. 
Secretary. 
[FR  Doc  92-128  Filed  1-3-92;  8:45  am] 

WLLHta  COOC  (717-01-11  I 


[Docket  Na  CP92-264-000] 

Kern  River  Qa«  Transmission  Cd^ 
Request  Under  Blanket  Autiiorlsation 

December  27. 1991.  ) 

Take  notice  that  on  December  23, 
1991,  Kern  River  Gas  Transmission 
Company  (Kem  River),  Post  Office  Box 
2511.  Houston.  Texas  77252,  filed  in 
Docket  No.  CP92-264-O0G  a  request 
pursuant  to  §5  157.205  and  157.211  of  the 
Commission's  Regulations  for 
authorization  to  construct  and  operate 
certain  tap  and  meter  facilities  under 
Kem  River's  blanket  certificate  issued  in 
Docket  No.  CP89-2048-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

Kem  River  requests  authorization  to 
construct  and  operate  a  sales  tap  and 
meter  facilities  required  to  deliver  gas  to 
Amoco  Energy  Trading  Corporation 
(Amoco)  at  seven  deUvery  points  along 
Kem  River's  mainline  facilities  in  Juab, 
Millard,  Beaver.  Iron  and  Washington 
Counties,  Utali.  The  details  as  proposed 
by  Kem  River  are  shown  in  the  table 
below. 


Site  name  and 
milepost 

Delivery 

volume 

(Mcf/day) 

County 

Dog  VaHey.  MP  206... 

2.175 

Juab. 

Sapto.  MP219.7 

435 

MHIard. 

HoWen.  MP232.2 

388 

Millard. 

Fillmore.  MP243.5 

2.070 

Millard. 

Milford.  MP300.9 

3.211 

Beaver. 

NemCasOe. 

626 

Iron. 

MP357.1. 

Central,  MP375.5 

529 

Washington. 

Kem  River  states  that  each  point 
would  consist  of  a  3-inch  diameter 
pipeline  tap  and  two  related  buildings.  It 
is  stated  that  in  the  case  of  Dog  Valley, 
Fillmore  and  Milford.  the  first  building 
would  house  two  3-inch  meter  runs, 
headers,  control  valves  and  related  yard 
piping.  Kem  River  states  that  in  the  case 
of  Scipio.  Holden.  New  Castle  and 
Central,  the  first  building  would  house  a 
rotary  meter  and  related  yard  piping.  It 
is  indicated  that  the  second  building  at 
each  point  would  house  the  System 
Control  and  Data  Acquisition  equipment 
to  control  the  operation  of  the  meter 
station  and  to  communicate  with  Kem 
River's  Gas  Control  Facility  in  Salt  Lake 
City,  Utah. 

Kem  River  explains  that  it  would 
provide  transportation  service  to  Amoco 
under  Kem  River's  blanket 
transportation  certificate  and  pursuant 
to  the  terms  of  Kem  River's  Rate 
Schedule  KRF-1  (firm  transportation). 
Kem  River  indicates  that  the  proposed 
service  to  Amoco  at  these  points  would 
not  impact  Kem  River's  ability  to  render 
service  to  other  firm  shippers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of  - 
the  instant  notice  by  the  Commission, 
file  pursuant  tarule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loia  D.  Caahell, 
Secretary. 
[FR  Doc.  92-130  Filed  1-3-S2:  8:45  am] 

WUMM  CODE  fl717-01-M 
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[Docket  Not.  TQ91-3-t6-003  and  TQ92-3- 
16-000] 

National  Fuel  Gas  Supply  Corp.; 
Request  for  Special  Relief  or,  in  the 
Alterrtative,  Reconsideration 

December  27. 1991. 

Take  notice  that  National  Fuel  Gas 
Supply  Corporation  (National  Fuel)  on 
December  20, 1991,  filed  a  request  for 
special  relief  or,  in  the  altemative, 
reconsideration  of  the  Commission's 
letter  order  dated  November  21, 1991. 

National  Fuel  states  that  the 
Commission  by  letter  order  issued 
November  21, 1991,  rejected  its  filing 
made  on  June  19, 1991,  in  Docket  Nos. 
TQ91-3-16-001  and  TF91-11-16-001  to 
comply  with  a  letter  order  issued  June 
28, 1991  in  Docket  No.  TQ91-3-16-000, 
because  it  contained  rate  increases  to 
track  increases  in  its  pipeline  supplier 
demand  costs.  National  Fuel  admits  that 
it  should  have  originally  filed  its 
compliance  filing  dated  June  19, 1991.  as 
an  out-of-cycle  PGA  filing  to  track  the 
increase  of  its  pipeline  suppliers' 
demand  costs  effective  July  1. 1991. 
National  Fuel  requests  Uie  Commission 
reconsider  and  approve  the  compliance 
filing  as  out-of-cycle  PGA  filing  with  a 
proposed  effective  date  of  August  1. 
1991. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  Ijefore  January  3, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CaaheU. 
Secretary. 
[FR  Doc.  92-134  Filed  1-3-92;  8:45  am] 

BIUJNG  CODE  6717-01-M 


[Docket  No.  CP92-239-000] 

Nortliem  Natural  Gas  Co.;  Application 

December  27. 1991. 

Take  notice  that  on  December  13. 
1991,  Northern  Natural  Gas  Company 
(Northern),  1400  Smith  Street  Houston, 
Texas  77251,  filed  in  Docket  No.  CP92- 
239-000  an  application  pursuant  to 
section  7(c]  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  increase  of  825 
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Mcf  of  natural  gas  per  day  of  sales 
entitiements  for  Northern  States  Power 
Company  and  Northern  States  Power 
Company  of  Wisconsin  (NSP),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  in  order  for  NSP  to 
serve  increased  requirements  in  and 
around  the  communities  of  Withrow  and 
Faribault,  Minnesota,  Northern  requests 
authorization  to  increase  its  current 
sales  entitlements  to  NSP  by  825  Mcf  per 
day  under  Northern's  Season  Service 
Demand  Schedule,  Rate  Schedule  SS-1. 
It  is  also  stated  that  pursuant  to  an  . 
executed  service  agreement  dated 
October  30, 1991,  the  increased  sales 
service  will  become  effective  on 
November  1, 1991,  or  such  other  date  as 
approved  by  the  Commission,  whichever 
is  later.  It  is  further  stated  that  the 
additional  sales  service  to  NSP  will  be 
accomplished  without  constructing  new 
facilities  or  rearranging  presently 
authorized  faciUties. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
17, 1992,  file  with  theFederal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations   ' 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to'  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  Uierein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  IS  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
LotoD.CaslidL 
Secretary. 

[FR  Doc.  02-133  Filed  1-3-92: 8:45  am] 
I  COW  srtr-eMi 


[Dednt  No.  CP9O-1»7t-«00,  CP91-158*- 
000] 

Panhandle  Eastern  Pipe  Une  Ca  and 
Phllllpe  66  Natural  Gas  Co.;  Technical 
Conference 

December  27, 1991. 

Take  notice  that  on  January  14, 1992,  a 
technical  conference  will  be  convened 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission  to  discuss  an 
issue  regarding  Panhandle  Eastern  Pipe 
Line  Company's  application  in  Docket 
No.  CP90-1978-000  to  abandon  by  sale 
its  Powder  River  System.  Phillips  66 
Natiiral  Gas  Company  filed  a  petition,  in 
Docket  No.  CP91-1589-000,  requesting 
that  the  Commission  disclaim 
Jurisdiction  over  the  facilities  upon 
Phillips'  acquisition  of  these  facilities. 

The  specific  issue  to  be  discussed  in 
this  conference,  as  raised  by  Western 
Gas  Processors,  Ltd.,  is  the  continuing 
gas  imbalance  on  the  Powder  River 
System.  The  Commission  invites  all 
parties  who  have  filed  motions  to 
intervene  to  attend  the  conference.  The 
conference  will  be  held  at  10  a.m.  at  810 
First  Street  NE.,  Washington,  DC  Tlie 
room  will  be  posted  on  the  1st  floor  of 
that  building  on  the  day  of  the 
conference. 
LoisD.CadielL 
Secretary. 

[FR  Doc  92-129  Filed  1-3-92;  8:45  am] 
MUMQ  CODE  STtr-ei-M 


[Dockat  Na  EC92-8-000] 
UGI  Corp.;  Fmng 

December  27, 1991 

Take  notice  that  on  December  23, 
1991,  UGI  Corporation  ("UGI")  tendered 
for  filing  an  application  for  an  order 
authorizing  a  corporate  reorganization. 

UGI  is  a  corporation  oigaitized  and 
existing  under  the  laws  of 
Commonwealth  of  Pennsylvania,  and 
throu^  its  Luzerne  Electric  Division  is 
engaged  in  producing  and  selling  electric 
energy  to  approximately  56.600 
customers  in  two  counties  in 
northeastern  Pennsylvania.  UGI 
proposes  to  reorganize  into  a  holding 
company  structure  with  New  UGI 
Corporation  ("New  UGI")  becoming  the 
parent  of  UGL  UGI  will  continue  to 
operate  its  Luz«iie  Electric  Division 
facilities  without  change.  UGI  seeks  an 


order  pursuant  to  section  203  of  the 
Federal  Power  Act  granting  any 
authorization  required  for  the 
implementation  of  this  reorganization. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Nortii  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385Jni 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  17, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loit  D.  CasheU. 
Secretary. 

[FR  Doc  92-131  Filed  1-3-92;  8:45  am] 
MUJNa  oooc  srir-eve 


Vmce  or  energy  neeearcn 

Superconducting  Super  CoMder 
Environmental,  Safety,  and  Health 
Advleory  Con¥nittee{  Determination 
To  Establish 

Pursuant  to  section  9(a)(2]  of  the 
Federal  Advisory  Committee  Act 
(FACA)  (Pub.  L  92-463).  and  41  CFR 
101.6.1005  of  the  Final  Rule  on  Advisory 
Committee  Management  and  following 
consultation  with  the  Committee 
Management  Secretariat  General 
Services  Administration  (GSA),  notice  is 
hereby  given  that  the  Superconducting 
Super  Collider  Environmental,  Safety, 
and  Healdi  Advisory  Committee  (SSC 
ESftHAC)  has  been  established. 

The  purpose  of  the  Committee  is  to 
provide  advice  and  guidance  to  the 
Department  on  the  non-technical 
aspects  of  the  SSC  project  including: 
Periodic  review  and  assessment  of 
ES&H  aspects  of  management  of  the 
project  and  recommendations  thereon; 
advice  on  proposed  strategies  for 
addressing  ES&H  issues  relating  to 
industrial  involvement  international 
partners,  interface  with  other 
government  agencies,  and  public 
outreach:  and  advice  on  ES&H  issues 
relating  to  the  project  management  and 
design. 

The  Committee  members  will  be 
chosen  to  ensure  an  appropriately 
balanced  membership,  taking  into 
account  (1)  the  disciplines  to  be 
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represented,  such  as  high  energy 
physics,  geology,  environment  and 
public  safety:  (2)  institutions  involved  in 
the  SSC  program  such  as  universities, 
national  laboratories,  and  industry;  and 
(3)  appropriate  geographic  distribution. 
The  establishment  of  the  SSC  ES&HAC 
has  been  determined  necessary  and  in 
the  public  interest  in  connection  with 
the  performance  of  duties  imposed  upon 
the  Department  of  Energy  by  law.  The 
Committee  will  operate  in  accordance 
with  the  provisions  of  the  FACA,  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91).  the  GSA  Final  Rule  on 
Federal  Advisory  Committee 
Management,  and  other  directives  and 
instructions  issued  in  implementation  of 
those  acts. 

Further  information  regarding  this 
advisory  committee  may  be  obtained 
from  Rachel  Murphy  at  (202)  586-3279. 

Issued  at  Washington.  DC  on:  December  31. 
1991. 

Howard  H.  Raiken,  | 

Advisory  Committee  Management  Officer. 
[FR  Doc.  92-133  Filed  1-3-92;  8:45  tm] 

MLUNQ  COOC  MSO-01-M 


Office  of  Fossil  Energy 

Jdnt  Meeting  National  Coal  CouncO 
and  Coal  Policy  Committee;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463, 92-463.  86  Stat.  770).  notice  is 
hereby  given  of  the  following  meeting: 

Name:  National  Coal  Council 

Date  and  Time:  Tuesday,  January  28. 1992, 
9  a.m. 

Place:  Stouffers  Concourse  Hotel, 
Washington  National  Airport,  2399  Jefferson 
Davia  Highway,  Arlington.  Virginia. 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy.  Office  of  Fossil  Energy 
(FE-1),  Washingtoa  DC  20585,  Telephone: 
202/586-3867. 

Purpose  of  the  Council:  To  provide  advice, 
information,  and  recommendations  to  the 
Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Purpose  of  the  Meeting:  To  consider  and 
act  upon  the  two  studies  the  Council  is 
currently  completing,  to  consider  requests  for 
new  studies,  and  to  provide  a  briefing  and 
orientation  for  new  members. 

Tentative  Agenda 

— Call  to  order  by  C.  Carter  Grinstead.  Jr.. 

Chairman  of  the  National  Coal  Council. 
—Remarks  by  Chairman  Grinstead. 
— Remarits  by  William  WahL  Chairman  of 

the  Coal  Policy  Committee. 
— Discussion  of  completed  studies^ 
^Discussion  of  new  studies. 
— Briefing  and  orientation  of  new  members. 
— Discussion  of  any  other  business  properly 

brought  before  the  Council 
— Public  comment — lO-minute  rula 


— Adjournment 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the  Council  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  Rle  a  written  statement 
with  the  Council  will  t)e  permitted  to  do  so. 
either  before  or  after  the  meeting.  Members 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Margie  D.  Biggerstaff  at  the  address 
or  telephone  number  listed  above.  Requests 
must  be  received  at  least  Hve  days  prior  to 
the  meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on  the 
agenda. 

Transcript-  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  room 
lEr-190,  Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC,  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC.  on  December  27, 
1991. 

MardaMottis, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  92-198  FUed  1-3-42;  8:45  am] 
muLwa  coot  usa-w-m 


(FE  Docket  Na  91-73-NG] 

Oryx  Gas  Marketing  Limited 
Partnership;  Order  Granting  Blanket 
Authorization  To  Import  and  Export 
Natural  Gas,  Inchiding  Uquefied 
Natural  Gas 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  import  and 
export  natural  gas,  including  liquefied 
natural  gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Oryx 
Gas  Marketing  Limited  Partnership 
blanket  authorization  to  import  up  to  200 
Bcf  of  natural  gas,  including  Uquefied 
natural  gas  (LNG)  from  Canada,  Mexico 
and  other  countries  and  to  export  up  to 
200  Bcf  of  natural  gas,  including  LNG,  to 
Canada.  Mexico  and  other  countries. 
over  a  two-year  term  beginning  on  the 
date  of  first  import  or  export 

A  Copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington,  DC  20585.    . 
(202)  586-947a  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


Issued  in  Washington,  DC  December  27, 
1991. 
Cliffotd  P.  TonuttMwski, 

Acting  Deputy  Assistant  Secretary  for  Fueis 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc  92-202  Filed  1-3-92;  8:45  am| 
■ttjjwo  coot  u»*i  m 


[FE  DockM  Na  t1-««-N6I 

Mtehigan  Consoiklated  Gas  Co; 
ApplcBtion  To  Import  Natural  Gas 
from  Canada 

agency:  Office  of  FossU  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  application  to  import 
natural  gas, 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  October  17, 
1991,  of  an  application  filed  by  Michigan 
Consolidated  Gas  Company  (MichCon) 
requesting  authorization  to  import  up  to 
50.000  Mcf  of  natural  gas  per  day  from 
Canada  over  a  three-year  term 
beginning  on  the  date  of  first  delivery 
after  January  22, 1992,  the  date  its 
existing  import  authority  under  DOE/ 
ERA  Opinion  and  Order  No.  96  (as 
amended]  expires.  The  proposed 
imports  would  take  place  at  the  United 
States-Canadian  border  near  Emerson. 
Manitoba,  where  existing  pipeline 
facilities  are  located.  No  new  pipeline 
construction  would  be  involved. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
dates:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  Eastern  time.  February  3. 1992. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue.  SW.. 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACR 

Peter  Lagiovane,  Office  of  Fuels 

Programs,  Fossil  Energy,  U.S. 

Department  of  Energy.  Forrestal 

Building,  room  3F-056, 1000 

Independence  Avenue,  SW.. 

Washington.  DC  20585,  (202)  566-8116. 
Diane  Stubbs.  Office  of  Assistant 

General  Counsel  for  Fossil  Energy. 

U.S.  Department  of  Energy.  Forrestal 

Building,  room  6E-042,  WOO 

Independence  Avenue,  SW.. 

Washington.  DC  20585.  (202)  586-6667. 
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SUPPLSMENTARV  mromiATiON: 

MichCon.  a  Michigan  corporation  with 
its  principal  place  of  business  in  Detroit. 
Michigan,  is  engaged  in  the  storage, 
transmission,  and  local  distribution  of 
natural  gas  to  approximately  one  million 
customers  in  the  State  of  Michigan.  On 
December  20, 1985,  the  DOE ,  in  Opinion 
and  Order  No.  96,  authorized  MichCon 
to  import  up  to  13,000  Mcf  of  natural  gas 
per  day  from  Canada  for  a  three-year 
term  beginning  on  the  date  of  Brst 
delivery  (1  ERA  Para.  70,614).  The  first 
import  under  that  authorization  took 
place  on  January  22, 1986.  The 
authorization  was  increased  to  50,000 
Mcf  per  ddy  in  DOE/ERA  Opinion  and 
Order  No.  135  issued  on  July  14, 1986  (1 
ERA  Para.  70,658)  and  was  extended  for 
an  additional  three  years  (through 
January  22, 1992)  in  DOE/ERA  Opinion 
and  Order  No.  296  issued  on  January  19, 
1989  (1  ERA  Para.  70,837). 

In  its  October  17, 1991,  application, 
MichCon  requests  that  this 
authorization  be  further  extended  for 
three  years.  The  import  facilitates  an 
energy  exchange  between  MichCon  and 
Esso  Chemical  Canada,  a  division  of 
Imperial  Oil  Limited  (Imperial).  Under 
that  exchange.  Shell  Western  E&P 
(Shell)  extracts  ethane  from  natural  gas 
sold  to  MichCon.  The  ethane  is 
transported  by  Shell  and  Dome 
Petroleum  Corporation  to  Canada  where 
it  is  used  as  a  feedstock  in  Imperials' 
Samia,  Ontario,  petrochemical  plant.  In 
exchange  for  the  ethane,  Imperial 
purchases  a  Btu  equivalent  amount  of 
natural  gas  from  TransCanada  Pipelines 
Limited  (TCPL).  It  is  this  gas  that 
MichCon  herein  seeks  authority  to 
import,  via  the  Great  Lakes  Gas 
Transmission  Company,  to  its  facilities 
in  the  United  States.  MichCon  notes  in 
its  application  that  the  operational 
problems  on  its  natural  gas  distribution 
system  that  require  it  to  conduct  this 
natural  gas/ethane  exchange  have  not 
changed  since  MichCon  filed  its 
previous  application.  In  that  application, 
MichCon  explained  that  a  high  level  of 
ethane  in  its  gas  would  prevent  it  from 
maintaining  ttie  stable  Btu  quaUty 
demanded  by  its  industrial  customers. 
Further,  at  times,  a  higher  concentration 
of  mercaptan  sulphur  remains  with  the 
ethane  in  the  gas  and  causes  an  increase 
in  the  number  of  leak  complaints, 
especially  during  the  fringe  heating 
season  months. 

The  gas  to  be  imported  under  its 
current  application  will  become  part  of 
MichCon's  general  system  supply.  As 
such,  it  will  be  used  by  any  and  all  of 
MichCon's  nearly  one  million  customers 
including  those  communities  in  the 
northern  peninsula  of  Michigan  which 


can  only  be  served  off  the  Great  Lakes' 
system.  MichCon  intends  to  use  existing 
facilities  of  U.S.  pipelines  to  transport 
its  imported  gas  supplies  and  does  not 
contemplate  the  construction  of  any  new 
facilities.  Accordingly,  MichCon  asserts 
that  imports  for  which  authorization  is 
requested  will  have  no  significant     - 
impact  on  the  environment.  If  its 
application  is  approved,  MichCon  stated 
that  it  would  comply  with  DOE's 
quarterly  reporting  provisions  contained 
in  previous  authorizations. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE's  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  market  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  In  its 
application  MichCon  asserts  the  import 
is  not  inconsistent  with  the  public 
interest  because  the  energy  exchange 
enables  MichCon  to  avoid  the 
operational  problems  associated  with 
the  high  level  of  ethane  in  natural  gas. 
Parties  opposing  MichCon's  request  for 
import  authorization  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  aeq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
.  the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  appUcation.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 


Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  jichieve  a  complete 
imderstanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  MichCon's  application  is 
available  for  inspection  and-copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  hoUdays. 

Issued  in  Washington.  DC  on  December  24, 
1991. 

Anthony ).  Como. 

Director.  Office  of  Coal  and  Electricity.  Office 
of  Fuels  Programa,  Office  of  Fossil  Energy. 
(FR  Doc  9Z-19S  Filed  1-3-82: 8:45  am] 
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[FE  Doekat  No.  •1-72-NQ] 

Sun  Operating  Limited  Partnership; 
Order  Granting  Blanket  Authorization 
To  Import  and  Export  Natural  Qas, 
Including  Uquefled  Natural  Qas 

AQENCv:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  an  order  granting 
blanket  authorization  to  import  and 
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export  natural  gas,  including  liquefied 
natural  gas. 

summary:  The  O^ice  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Sun 
Operating  Limited  Partnership  blanket 
authorization  to  import  up  to  200  Bcf  of 
natural  gas,  including  liquefied  natural 
gas  (LNG).  from  Canada,  Mexico  and 
other  countries,  and  to  export  up  to  200 
Bcf  of  natural  gas,  including  LNG.  to 
Canada,  Mexico  and  other  countries 
over  a  two-year  term  beginning  on  the 
date  of  first  import  or  export. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-058, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  December  27, 
1991. 

difford  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secretary  forFue/s 
Programs,  Office  of  Fossil  Energy. 
[PR  Doc  82-201  Filed  1-3-92;  8:45  am] 
MLUNa  COOK  MS»-01^ 


ENVIRONMEffTAL  PROTECTiOM 
AGENCY 

[AMS-Fm.-40e»-51 

Clean  Air  Act;  1990  Amendmenti 

AQENCV:  Environmental  I'rotection 

Agency. 

action:  Notice  of  availability. 


summary:  The  Environmental  Protection 
Agency  (EPA)  has  completed  the  final 
report  on  the  "Nonroad  Engine  and 
Vehicle  Emission  Study."  TTiis  study 
was  mandated  in  the  1990  Amendments 
to  the  Clean  Air  Act  and  is  to  be  used  in 
determining  potential  regulation  of 
nonroad  engines  and  vehicles. 
DATES:  The  final  report  has  been  | 
released  and  is  currently  available  to 
(he  public. 

ADDRESSES:  Materials  relevant  to  this 
study  are  contained  in  Docket  No.  A-91- 
24.  The  docket  is  located  at  the  Air 
Docket  Room,  room  M-1500  (LE-131). 
Waterside  Mall,  401  M  Street  SW., 
Washington,  DC  20460.  The  docket  may 
be  inspected  from  8  ajn.  until  noon  and 
from  1:30  pjn.  until  3:30  pan.  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATKM  COMTACn 
John  German.  Certification  Division. 
U.S.  Envinmmentai  Protection  Agency. 


2565  Plymouth  Road.  Ann  Arbor, 
Michigan  48105.  Telephone:  (313)  668- 
4214.  FTS  374^8214. 

SUPPtEMENTARY  INFORMATIOIl:  Title  11  of 
the  Clean  Air  Act  (CAA)  as  amended  by 
the  1990  Clean  Air  Act  Amendments, 
requires  EPA  to  study  emissions  from 
nonroad  engines  and  vehicles  in  areas 
of  the  country  which  fail  to  attain  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  either  ozone  or  carbon 
monoxide.  In  doing  this  study,  EPA 
examined  ten  pollutants  emitted  by 
nonroad  engines  and  vehicles  using 
emission  data  collected  both  nationally 
and  in  twenty-four  nonattainment  areas. 
The  nonroad  engine  and  vehicle 
categories  included  in  the  study  are 
lawn  and  garden,  airport  service 
equipment,  recreational  equipment, 
recreational  marine  equipment,  light 
commercial  equipment,  construction 
equipment,  agricultural  equipment 
commercial  marine  vessels,  logging 
equipment,  and  industrial  equipment. 

The  final  report  of  this  study  is 
completed  and  available  to  the  public.  It 
may  be  inspected  in  the  public  docket. 
No.  A-91-24,  at  the  address  provided  in 
ADDRESSES.  Copies  are  available  for 
viewing,  purchase  and/or  duplication  at 
the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  5285  Port  Royal  Rd.. 
Springfield,  VA  22161.  (703)  487-4650.  A 
reasonable  fee  may  be  charged  for 
services.  In  addition,  the  report  may  be 
viewed  at  Regional  EPA  Air  Offices. 
Duplication  services  at  these  facilities 
may  be  limited. 
Michael  Shapiro. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  92-184  Filed  l-»-92:  8:45  am| 

BtUJNQ  COOK  MM-SO-H 


[FRL-40S7-2] 

Final  Ruling  on  Petition  Pursuant  to 
Section  324(aX1)  of  the  Clean  Air  Act 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Fmal  ruling  on  petition. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  granting  a 
petition  submitted  by  the  Governor  of 
the  Virgin  Islands  pursuant  to  section 
324(a)(1)  of  the  Clean  Air  Act 
Amendments  of  1990.  In  response  to  the 
petition,  EPA  hereby  exempts  the  Virgin 
Islands  Water  and  Power  Authority 
(VIWAPA)  from  having  to  obtain  a 
Prevention  of  Significant  Deterioration 
(PSD)  of  Air  Quality  permit  prior  to 
commencement  of  construction  of  its 
Unit  #18  in  accordance  with  the 


specified  conditions  detailed  in  this  final 

ruling. 

EFFECTIVE  date:  January  5, 1992. 

ADDRESSES:  Kenneth  Eng,  Chief,  U.S. 
EPA — Region  11.  Air  Compliance  Branch. 
26  Federal  Plaza,  room  500.  New  York, 
New  York  10278. 

FOR  FURTHER  INFORMATION  CONTACT 
Kenneth  Eng,  at  (212)  264-9726. 
SUPFLEMENTARV  INFORMATION: 
Alexander  A.  Farrelly.  Governor  of  the 
Virgin  Islands,  submitted  a  petition  to 
the  Administrator  of  EPA  pursuant  to 
section  324(a)(1)  of  the  Clean  Air  Act,  42 
U.S.C.  7625-l(a)(l),  as  amended  by  the 
Clean  Air  Act  Amendments  of  1990, 
Public  Law  101-549  806  (the  "Act")  on 
April  22, 1991.  The  petition  requested 
that  the  Virgin  Islands  Water  and  Power 
Authority  (VIWAPA)  be  authorized  to 
commence  construction  of  an  electric 
generation  unit  (Unit  #18)  prior  to 
receipt  of  an  effective  Prevention  of 
Significant  Deterioration  (PSD)  of  Air 
Quality  permit.  The  request  did  not 
include  allowing  the  operation  of  any 
part  of  Unit  #18  unless  and  until  the 
PSD  permit  is  issued  in  final  form  and  is 
made  effective. 

The  primary  provisions  of  the  PSD 
regulations  require  that  major  new 
stationary  sources  and  major 
modifications  at  stationary  sources  be 
carefully  reviewed  prior  to 
commencement  of  constructioo  to 
ensure  compliance  with  the  National 
Ambient  Air  Quality  Standard 
(NAAQS),  the  applicable  PSD  air  quality 
increments,  and  the  requirement  to 
apply  Best  Available  Control 
Technology  (BACT)  to  minimize  the 
project's  emissions  of  air  pollutants. 
This  is  a  requirement  of  section 
110(a)(2)(C). 

As  amended.  Section  324(a)(1)  states 
that: 

*  *  *  the  Administrator  is  authorized  to 
exempt  any  perton  or  soivce  or  class  of 
persons  or  sourcefl  in  such  territory  from  any 
requirement  under  this  Act  other  than  Section 
112  or  any  requirement  under  Section  110  or 
Part  D  necessary  to  attain  or  maintain  a 
national  primary  ambient  air  quality 
standard.  Such  exemptions  may  be  granted  if 
the  Administrator  finds  that  compliance  with 
requirement  is  not  feasible  or  is  onreasonabie 
due  to  unique  geo^vphical,  meteorological 
or  economic  factors  of  such  territory  or  such 
other  local  factors  as  the  Administrator 
deems  significant  '  *  * 

The  1990  amendments  to  the  Act 
permit  such  exemptions  to  apply  to  the 
Virgin  Islands. 

On  the  basis  of  the  language  dted 
above,  the  first  prerequisite  to  granting 
an  exemption  imder  section  324(a)(1),  is 
that  the  request  not  involve  any 
requirement  necessary  to  attain  or 
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maintain  a  national  primary  air  quality 
standard.  Although  the  PSD  program  is  a 
requirement  under  section  110,  the  PSD 
permitting  requirements  of  the  program 
are  generally  ai^licable  to  areas  which 
attain  the  NAAQS.  The  air  quality 
analyses  which  have  been  performed  tat 
the  Unit  #18  PSD  review  indicate  that 
this  unit  will  not  cause  a  violation  of  the 
NAAQS  in  the  Virgin  Islands.  Ther^ore, 
the  VrWAPA  Unit  #18  project  is  within 
the  scope  of  section  324(a)(1),  and  can 
qualify  for  an  exemption  from  the 
permitting  requirements  of  the  PSD 
regulations  based  on  this  prerequisite. 

The  other  prerequisite  to  granting 
such  a  petition  is  that  the  requirement  is 
not  feasible  or  is  unreasonable  due  to 
unique  geographical  or  meteorological 
factors  or  such  local  factors  as  the 
Administrator  may  deem  significant  No 
arguments  have  been  presented  which 
demonstrate  that  the  requirement  for  a 
permit  is  not  feasible.  Information 
contained  in  the  petition  indicates  that 
there  is  a  critical  need  for  additional 
power  and  potable  water  for  the 
residents  of  St.  Thomas  and  the 
neighboring  islands.  In  analyzing  the 
situation  currently  existing  at  VIWAPA. 
the  Administrator  concludes  that 
although  the  power  shortage  may  not  be 
attributable  to  the  geography  and 
meteorology  of  the  islands,  the  current 
capability  of  the  system,  merits  special 
consideration  as  a  significant  "local 
factor" 

VIWAPA's  lack  of  additional  power 
generating  and  water  desalination 
capacity  to  meet  current  power 
depiands  and  to  ensure  adequate  water 
'supply  will  have  significant  impact  on 
the  residents  of  St  Thomas  and  St  John. 
There  is  evidence  that  the  existing 
capacity  is  being  extended  beyond  its 
limits  and  the  loss  of  any  existing 
capacity  would  cause  very  serious  limits 
on  power  and  potable  water.  A  decision 
to  allow  construction,  but  not  operation, 
of  Unit  #18  without  a  PSD  permit  does 
not  solve  the  problem  of  inadequate 
power.  On  February  5, 1991,  VIWAPA 
submitted  a  PSD  permit  application  for 
Unit  #18.  EPA  issued  a  draft  PSD  permit 
for  unit  #18  on  August  20, 1991.  There  is 
no  indication  at  this  time  .that  a  proper 
permit  will  not  be  issued  in  the  near 
future.  During  the  30-day  public 
comment  period  for  the  proposed  ruling 
(September  11. 1991— October  11, 1991) 
no  comments  were  received  from  die 
public,  with  the  exception  of  the 
Department  of  the  Interior.  The 
Department  of  die  biterior  requested  a  3- 
week  extension  so  that  comments  could 
be  provided  by  November  4, 1991. 
However,  no  comments  were  received 
from  the  Department  of  the  Interior. 


Based  upon  these  considerations,  the 
Administrator  therefore  approves  the 
Governor's  request  for  a  limited 
exemption  from  certain  of  the  PSD 
regulations  with  respect  to  VIWAPA, 
stdbject  to  die  following  conditions: 

1.  The  exemption  shall  be  for 
installation  of  the  proposed  gas  turbine. 
(Unit  #18)  prior  to  obtaining  a  PSD 
permit.  VIWAPA  would  be  authorized 
to  perform  only  the  following  activities 
as  they  relate  to  Unit  #18  prior  to  permit 
issuance:  Clear/level  the  ground, 
excavate  the  ground  for  foundation  and 
piling,  construct  turbine  pad,  install  unit, 
instalT  wiring/connection  with  omtrol 
room,  power  g.nd  and  hiel  supply. 

2.  VIWAPA  will  proceed  as  rapidly  as 
possible  to  obtain  a  PSD  permit  for  Unit 
#18.  VIWAPA  shall  also  submit  a 
bimonthly  (by  the  tenth  day  of  the 
following  month)  progress  reports  to 
EPA  Re^n  U.  Theae  reports  shall 
provide  theitatus  on  the  consideration 
of  Unit  #16.  This  requirement  to  submit 
repwts  to  EPA  shall  continue  until 
completion  of  construction/installation 
of  the  unit. 

3.  VIWAPA  shall  modify/retrofit  the 
gas  turbine  to  accommodate  whatever  is 
ultimately  determined  to  be  the  BACT 
for  oxides  of  nitrogen  and  carbon 
monoxide,  and  all  other  pollutants  for 
which  emission  limitations  are 
established  in  the  permit 

4.  VIWAPA  shall  not  operate  the  unit 
imtil  a  final  PSD  permit  is  issued  by  EPA 
Region  II.  VIWAPA  shall  not  operate  die 
unit  for  shakedown,  performance  testing 
and  other  "start  up"  activities 
considered  "operation"  of  the  unit 

VIWAPA  shall  hereby  be  exempt 
from  the  prohibition  on  beginning  actual 
construction  of  a  PSD  affected  facility 
without  an  effective  PSD  permit  for  the 
facility  described  above,  provided  diat 
the  conditions  listed  above  are  met 
VIWAPA  shall  submit  a  complete  PSD 
permit  application  as  soon  as  possible 
and  is  not  exempt  from  die  requirement 
to  operate  the  facilities  in  accord  with 
the  application  for  and  the  terms  of  such 
PSD  permit  that  may  be  finally  issued 
and  made  effective  for  the  facility.  This 
exemption  shall  terminate: 

1.  Six  (6)  months  from  the  effective 
date  of  this  Federal  Re^ster  notice;  or 

2.  On  die  effective  date  of  a  PSD 
permit  issued  for  diis  facilitsr;  or 

3.  Upon  any  failure  by  VIWAPA  to 
adhere  to  the  conditions  set  out  herein. 

This  limited  exemption  does  not 
guarantee  that  EPA  will  issue  a  PSD 
permit  reflectin|  die  terms  set  forth  in 
VIWAPA's  sppucaUmi.  EPA  reserves 
die  ri^t  to  issue  a  final  PSD  permit  diat 
contains  terms  other  than  those 
requested  in  VIWAPA's  application,  or 


deny  die  application  altogether.  Thus, 
any  expenditures  by  VIWAPA  as  a 
result  of  beginning  actual  construction 
prior  to  the  issuance  of  a  final  and 
effective  PSD  permit  are  made  at 
VIWAPA's  risk.  In  addition,  the  tenns  of 
any  PSD  permit  issued  by  EPA  will  be 
established  without  regard  to  any 
construction  related  expenditures  that 
may  be  made  by  VIWAPA  prior  to  the 
issuance  of  such  permit 

Dated:  December  19,  IWL 
WilliaaK.Railly, 

Administrator. 

[FR  Doc.  92-185  Filed  l-»-92;  6:45  am] 
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[OPPTS-44579;  FRL-4042-1] 

I »H« A  cnefiNCM  lemng;  iieceipi  or 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  die 

receipt  of  test  data  on  vinylidene 
fluoride  (VDF)  (CAS  No.  75-38-7), 
submitted  pursuant  to  a  final  test  rule 
under  the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d}  of  TSCA. 

FOR  FURTHER  INFORMATKM  CONTACC 

David  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401 M  St,  SW., 
Washington.  DC  2D400,  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATKM:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received. 

I.  Test  Data  Submissions 

Test  data  for  VDF  wen  submitted  by 
the  Chemical  Manufacturers 
Association  on  behalf  of  die  Vinylidene 
Fluoride  Producers  Task  Group  and 
pursuant  to  a  test  rule  at  40  CFR 
799.170a  They  were  received  by  EPA  on 
December  la  1B01.  The  submission 
describes  an  inhalation  oncogenicity 
study  of  vinylidene  fluoride  in  the 
mouse.  HeaJfth  effects  testing  is  required 
by  this  test  rule.  Fluoroalkenes  are  used 
as  precursors  in  the  manu&cture  of 
highly  apecialiied  polymers  and 
elastomers. 

EPA  has  iidtiated  its  review  and 
evaluation  process  for  these  data 
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submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 


EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44579).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Public  Docket 
Office,  rm.  NE-G004,  401  M  St.,  SW.. 
Washington.  DC  20460. 

Authority:  15  U.S.C.  2603. 
Dated:  December  26, 1991. 

Lois  Dicker, 

Acting  Director,  Existing  Chemical ' 
Assessment  Division,  Office  of  Pollution 
Prevention  and  Toxics. 

[FR  Doc.  92-181  Filed  1-3-92;  8:45  am] 

■lUMa  CODE  CSW-90-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


Territory  of  American  Samoa;  Major 
Disaster  and  Related  Determinations 

agency:  Federal  Emergency 
Management  Agency.      ,         I 
action:  Notice.  I 

summary:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 

disaster  for  the  Territory  of  American 

Samoa  (FEMA-927-DR),  dated  i 

December  13, 1991,  and  related 

determinations. 

DATES:  December  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster   I 
Assistance  I'rograms,  Federal    I 
Emergency  Management  Agency, 
Washington.  DC  20472  (202)  64&-3606. 

NOTICE:  Notice  is  hereby  given  that,  in  a 
letter  dated  December  13, 1991,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L.  93-288,  as  amended  by  Pub.L 
100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Territory  of  American 
Samoa,  resulting  from  Hurricane  Val  on 
December  6, 1991  through  and  including 
December  10, 1991,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act  ("the  Stafford  .Act").  I,  therefore,  declare 
that  such  a  major  disaster  exists  in  the 
Territory  of  American  Samoa. 
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In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  Find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses; 
however,  no  Public  Assistance  funds  will  be 
committed  until  adequate  certification  of  non- 
Federal  cost  sharing  is  received. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
F*riority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Richard  A.  Buck  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  that  following 
areas  of  the  Territory  of  American 
Samoa  to  have  been  affected  adversely 
by  this  declared  major  disaster: 

The  Territory  of  American  Samoa  for 
Individual  Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Wallace  E.  Stickney, 

Director,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  92-163  Filed  1-3-92:  8:45  am] 
BiLUNG  coK  nn-m-m 

[FEMA-92S-DR] 

Iowa;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Iowa  (FEMA- 
928-DR).  dated  December  26, 1991,  and 
related  determinations. 
DATES:  December  26, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472  (202)  646-3606. 
NOTICE:  Notice  is  hereby  given  that,  in  a 
letter  dated  December  26, 1991,  the 


President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L.  93-288,  as  amended  by  Pub.  L 
100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Iowa,  resulting 
from  a  severe  ice  storm  on  October  31- 
November  2, 1991,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act  ("the  Stafford  Act").  I,  therefore,  declare 
that  such  a  major  disaster  exists  in  the  State 
of  Iowa. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mr.  Warren  M.  Pugh,  Jr. 
of  the  Federal  Emei^ency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Iowa  to  have  been 
affected  adversely  by  this  declared 
major  disaster 

The  counties  of  Adair,  Adams,  Audubon. 
Boone,  Buena  Vista,  Calhoun,  Carroll,  Cass. 
Cerro  Gordo,  Cherokee,  Clay,  Dallas, 
Dickinson,  Emmet,  Franklin,  Fremont, 
Greene.  Guthrie,  Hamilton,  Hancock.  Hardin, 
Humboldt,  Kossuth,  Madison,  Mills,  Mitchell. 
Montgomery,  Osceola,  Page,  Palo  Alto. 
Pocahontas,  Ringgold,  Sac,  Shelby.  Taylor, 
Webster,  Winnebago,  Worth,  and  Wright  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Wallace  E.  Stickney, 

Director,  Federal  Emergency  Management 
Agency. 
(FR  Doc.  92-170  Filed  1-3-92;  8:45  am) 
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IFEMA-926-DR] 

Federated  StalM  Of  McronMia; 
Amendment  to  Notloe  of  •  Major 
Disaster  Declaration 

AQENCV:  Federal  Emei^ncy 
Management  Agency. 
action:  Notice. 


SUMlMNv:  This  notioe  amends  the  notice 
of  a  major  disaster  for  the  Federated 
States  of  Micronesia  (FEMA-92&-OR), 
dated  December  10, 1991.  and  related 
determinations. 
DATES:  December  19, 1991. 
FOR  nmTNER  mPORMATION  CONTACT: 
Neva  K.  Elliott  Disaster  Assistance 
programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
NOTKC:  Notice  is  hereby  given  that, 
effective  this  date  and  pursuant  to  the 
authority  vested  in  die  Director  of  the 
Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Tim  Maywalt  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster.  This  action  terminates  my 
appointment  of  Richard  A.  Buck  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 
B3.516,  Disaster  Assistance.) 
Wallace  E.  Stkkney, 

Director,  Federal  Emergency  Management 
Agency. 

[FR  Doc  92-162  Filed  1-3-02;  8:45  am] 

BlUJNa  CODE  t7tt-a»4l 

[FEMA-929-DR1 

Minnesota;  Mf^or  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  \he 
"Presidential  declaration  of  a  major 
disaster  for  the  State  of  Minnesota 
(FEMA-g29-DR).  dated  DecoBber  26, 
1991,  and  related  determinations. 
DATES:  December  26, 1991. 
FOR  furtner  MFORMATKM  contacr 
Pauline  C  CarapbeU.  Disaster 
Assistance  Programs.  Federal 
Emergency  Manageaient  Agency, 
Washington.  DC  20472  (202)  646-3606. 
NOTICE:  Notice  is  hereby  given  that  in  a 
letter  dated  December  26. 1991,  the 
President  declared  a  major  disaster 
under  the  authmity  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Enerpen^ 
Assistance  Act  (42  U.S.C.  5121  a/ ceg.. 


Pub.  L.  93-288.  as  amended  by  Pub.  L 
100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  from  a  severe  ice  storm  on  October 
31, 1991.  through  November  29. 1991.  is  of 
sufficient  severity  end  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  L 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Minnesota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  AppUcaticms  for 
Public  Facility  and  Public  Housing 
Assistance,  i^all  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Orda  12148, 1 
hereby  appoint  Mr.  Gary  K.  Pierson  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Miimesota  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

The  counties  of  Blue  Earth.  Dodge, 
Freeborn,  Goodhue.  Mower.  Olmstead.  Rice, 
Steele,  and  Waseca  for  PubUc  Assistance. 
(Catalog  (^Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Wallace  E.  Stickney, 

Director,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  92-169  Filed  1-3-42;  a-45  am] 
MLUm  CODE  sris^Mt 


Texas;  Major  Disaster  and  Related 
Determinations 

[FEMA-930-OR1 

AQBSCT:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  is  a  notice  of  die 
Presidential  declaration  of  a  major 
disaster  for  Uw  State  of  Texas  (FEMA- 
930-DR),  dated  December  26, 1991,  and 
related  determinations. 
dates:  Deoenber  26, 19eL 


FOR  FURTHER  INTORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster    , 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472  (202)  646-3606. 

NOTICE:  Notice  is  hereby  gjven  that,  in  « 
letter  dated  December  26, 1991,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Ass»tance  Act  (42  U.S.C.  5121  et  seq^ 
Pub.  L  93-268.  as  amended  l^  Pub.  L 
100-707).  as  follows: 

I  have  determined  that  tiie  damage  in 
certain  areas  of  the  State  of  Texas,  resulting 
from  severe  thunderstorms  and  flooding  on 
December  20. 1991.  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  ander  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Texas. 

In  order  to  provide  Federal  assistanoe.  yoa 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  pvposea.  sech  araottnts. 
as  you  find  neoeaaaiy  for  Federal  disaster 
assistance  and  adsmiiistrative  expenses. 

You  are  authorised  to  provide  Individnal 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  provided  at  a  later  time,  if 
needed.  Consistent  with  the  requiremeBt  that 
Federal  assistance  be  supplemental  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  ^lall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pnraoant 
to  the  audiority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Mr.  Brad  Harris  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  OfBcer  for  this  declared 
disaster. 

I  do  hereby  determine  die  foUowing 
areas  of  the  State  of  Texas  to  have  been 
affected  adversely  by  diis  declared 
major  disaster 


The  counties  of  Bastnq),  Boaque,  I 
Dallas,  and  Travis  for  Inchvidual  Assistaace. 

Wallace  E.  Stickney, 

Director,  Federal  Emergency  Managemad 
Agency. 

(Catalog  of  Federal  Domestic  Aasistanca  Na 

83.516,  Disaster  Assistance.) 

FR  Doc.  9Z-1«8  Filed  l-»-a&  a4i  ■■] 
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FEDERAL  MARITIME  COMMISSION 

International  Longshoremen's 
Association,  et  al.;  Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-200083-006. 

Title:  International  Longshoremen's 
Association/Carrier  Container  Council 
Implementation  Agreement. 

Parties:  International  Longshoremen's 
Association,  AFL-CIO  Carriers 
Container  Council. 

Synopsis:  The  Agreement,  filed 
December  23, 1991.  provides  for 
payment  of  container  royalties  in 
accordance  with  the  terms  of  the  master 
contract  between  the  ILA  and  CCC. 

Agreement  No.:  224-200601. 

TitJe:  Georgia  Ports  Authority/Saga 
Forest  Carriers  Agreement. 

Parties:  Georgia  Ports  Authority,  Saga 
Forest  Carriers. 

Synopsis:  The  Agreement,  filed 
December  23, 1991,  provides  for  an 
incentive  refund  of  dockage  for  Saga 
vessels  calling  at  the  ports  of  Savannah 
or  Brunswick.  The  term  is  one  year  and 
renewable.  ' 

Agreement  No.:  217-011363. 

Title:  Space  Charter  Agreement 
Between  Frontier  Liner  Services  Inc.  and 
Venezuela  Transport  Line,  Inc. 

Parties:  Frontier  Liner  Services,  Inc., 
Venezuela  Transport  Line,  Inc. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  on  each  other's  vessels  in  the 
trade  between  ports  in  Venezuela  and 
Colombia  and  ports  in  the  U.S.  Atlantic. 

Dated:  December  30, 1991. 

By  Order  of  the  Federal  Maritime 
Commission.  1 

JoMph  C  Polking,  I 

Secretary. 

(FR  Doc.  92-137  Filed  1-3-92;  8:45  am] 

BKlMtt  COM  lljt  SI  II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

National  Committee  on  Vital  and 
Health  Statistics  (NCVHS)  Work  Group 
on  Confidentiality;  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS],  Centers  for  Disease  Control, 
announces  the  following  meeting. 

Name:  NCVHS  Work  Group  on 
Confidentiality. 

Time  and  Date:  9  a.m.-5  p.m.,  January  15, 
1992, 9  a.m.-12  noon,  January  16, 1992. 

Place:  Room  303A-305A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  to 
receive  information  and  comments  from 
representatives  of  public  and  private 
agencies  invited  to  discuss  issues  related  to 
data  access  and  privacy,  data  security,  data 
release,  and  the  use  of  unique  identifiers. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary, 
NCVHS,  NCHS,  room  1100.  Presidential 
Building.  6525  Belcrest  Road,  Hyattsville. 
Maryland  20782.  telephone  301/436-7050  or 
FTS  436-7050. 

Dated:  December  30. 1991. 
Glenda  S.  Cowart, 

Director,  Office  of  Program  Support,  Centers 
for  Disease  Control. 

[FR  Doc.  92-230  Filed  1-3-92;  8:45  am) 

BILUNG  COOC  4160-1»-M 


Public  Health  Service 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HC  (Centers  for 
Disease  Control)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980.  as  amended 
most  recently  at  56  FR  65271.  December 
16, 1991)  is  amended  to  reflect  the 
revision  of  the  functional  statements  for 
the  Personnel  Management  Office  and 
the  Office  of  the  Director.  Personnel 
Management  Office,  Office  of  Program 
Support. 

Section  HC-A,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  their  entirety  the  headings 
and  functional  statements  for  the 


Personnel  Management  Office  (HCA57) 
and  the  Office  of  the  Director  (HCA571) 
and  substitute  the  following: 

Personnel  Management  Office 
(HCA57).  (1)  Provides  service,  support, 
advice,  and  assistance  to  CDC 
organizations,  management,  and 
employees  on  personnel  related 
activities;  (2)  conducts  and  coordinates 
personnel  management  for  CDC's  civil 
service  and  Commissioned  Corps 
personnel;  (3)  conducts  CDC's  visiting 
programs;  (4)  develops  and  issues     «< 
policies  and  procedures;  conducts 
staffing,  position  classification,  pay 
administration,  performance 
management  systems,  employee  training 
and  development,  and  employee  and 
labor  relations  programs;  (5)  conducts 
and  coordinates  a  position  management 
program;  (6)  maintains  personnel 
records  and  reports,  and  processes 
personnel  actions  and  documents;  (7) 
administers  the  Federal  life  and  health 
insurance  programs;  (8)  administers  the 
employee  recognition,  suggestion,  and 
incentives  awards  programs;  (9) 
furnishes  advice  and  assistance  in  the 
processing  of  Office  of  Workers' 
Compensation  Program  claims;  (10) 
advises  and  assists  CDC  officials  and 
employees  in  all  areas  of  personnel 
management;  (11)  coordinates 
committee  management  activities;  (12) 
conducts  CDC's  personnel  security  and 
substance  abuse  programs;  (13) 
develops,  maintains,  and  supports 
information  systems  to  conduct 
personnel  activities  and  provide  timely 
information  and  analyses  on  CDC 
personnel  and  staffing  to  CDC 
management  and  employees. 

Office  of  the  Director  (HCA571J.  (1) 
Provides  leadership  and  technical 
guidance  to  CDC  in  planning, 
coordinating,  and  conducting  an 
effective  personnel  and  labor- 
management  relations  program  for  civil 
service.  Commissioned  Corps,  and 
'  visiting  program  personnel;  (2)  plans, 
directs,  and  evaluates  the  activities  of 
the  Personnel  Management  Office;  (3) 
advises  the  Director.  CDC,  and  other 
CDC  management  staff  on  all  matters 
relating  to  personnel  management;  (4) 
plans,  directs  and  coordinates  labor 
negotiations,  collective  bargaining,  and 
management  representation  before  third 
parties. 

Elective  Date:  December  23, 1991.         '' 
William  L  Roper, 

Director  Centers  for  Disease  Control. 
(FR  Doc  92-144  Filed  1-3-92: 8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  910-0452] 

Amarantt)  institute;  niing  of  Petition 
for  Affirmation  of  QRAS  Status 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Amaranth  Institute  has  filed  a 
petition  (GRASP  1G0372),  proposing  that 
amaranth  grain  be  affirmed  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient. 
DATES:  Written  comments  by  March  S, 
1992. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-2%  12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gerald ).  Bounopane,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C  St 
SW..  Washington.  DC  20204, 202-426- 
8950. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sees.  201(s),  409(b)(5)  (21  U.S.C. 
321(s),  (348(b)(5)))  and  the  regulations 
for  affirmation  of  GRAS  status  in 
§  170.35  (21 CFR  170.35),  notice  is  given 
that  James  W.  Lehmann,  Amaranth 
Instihite,  P.O.  Box  216,  Bricelyn,  MN 
56014,  has  filed  a  petition  (GRASP 
1G0372],  proposing  that  amaranth  grain 
be  affirmed  as  GRAS  for  use  as  a  direct 
human  food  ingredient. 

The  petition  nas  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  SS  170.30  and 
170.35  is  filed  by  the  agency.  There  is  no 
preflling  review  of  the  adequacy  of  data 
to  support  a  GRAS  conclusion.  Thus,  the 
filing  of  a  petition  for  GRAS  affirmation 
ihodd  not  be  interpreted  as  a 
pieliminaiy  indication  of  suitability  of 
amaranth  grain  for  GRAS  affirmation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  for  the  agency's 
finding  of  no  significant  impact  and  the 
evideoMce  suppOTting  that  finding  will  be 
published  with  die  regulation  in  the 
Pedwei  RafftHm  in  accordance  with  21 
CFR2S.40(c). 

Interested  persons  may,  on  or  hefon  - 
March  5, 19B2.  review  the  petitim  and/ 
or  file  comments  (two  copies,  identified 


with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (address  above). 
Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is,  or 
is  not,  GRAS  for  the  proposed  use.  A 
copy  of  the  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  December  23, 1991. 

FradR.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc  92-140  Filed  1-3-92;  8:45  am] 
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[Docket  No.  91N-0S13] 

Drug  Export;  Ortho-Novum  7/7/7 
Tablets 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  R.W.  Johnson  Pharmaceutical 
Research  Institute  has  filed  an 
application  requesting  approval  for  the 
export  of  the  himian  drug  Ortho-Novum 
7/717  Tablets  to  Japan. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Division  of  Drug 
Labeling  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Land,  Rockville,  MD  20857, 301-295- 
8073. 
SUPPLEMENTARY  INFORMATION:  The  drug 

export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currentiy 
approved  in  &e  United  States.  Section 
802(b)(3)(B)  of  the  act  seta  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 


days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  R.W. 
Johnson  Pharmaceutical  Research 
Institute,  Route  202,  P.O.  Box  300, 
Raritan,  NJ  08869-0602,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  dinig  Ortho-Novum  7/7/7 
Tablets  to  Japan.  This  product  is  used 
for  birth  control.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  November 
5, 1991,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  January  16, 1992, 
and  to  provide  an  additional  copy  of  the 
submission  directiy  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  infonpation  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  December  24. 1901. 

Suninie  R.  Young, 

Acting  Director.  Office  of  Compliance  Center 
for  Drug  Evaluation  and  Research. 

[FR  Doc  92-147  Filed  l-«-«2;  8:45  am] 
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Healtti  Care  Financing  Administration 

[OPHC-024-N] 

Medicare  Program;  HMO  OuaHfleation 
Determinations  and  CompHence 
Actions 

agency:  Healdi  Care  Financing 
Administivtion  (HFCA).  HHS. 

action:  Notice. 
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summary:  This  notice  sets  forth  the 
names,  addresses,  service  areas  or 
expanded  service  areas,  and  dates  of 
qualification  or  expansion  of  entities 
determined  to  be  Federally  qualified 
health  maintenance  organizations 
(HMOs)  that  received  Federal 
qualification  or  service  area  expansions 
during  the  period  November  1990 
through  August  1991.  The  notice  also 
lists  an  expanded  service  area  that  was 
inadvertently  omitted  from  the  notice 
that  covered  the  period  December  1989 
through  October  1990.  Additionally,  this 
notice  sets  forth  compliance  actions 
taken  by  the  Office  of  Compliance. 
Office  of  Prepaid  Health  Care 
Operations  and  Oversight  for  the  period 
November  1990  through  August  1991. 
FOR  FURT»«R  MRMMATION  CONTACT 
For  information  on  qualification 
determinations:  ^ 

Maxine  Palmore,  Office  of  I 
Qualification.  Office  of  Prepaid 
Health  Care  Operations  and 
Oversight.  Health  Care  Financing 
Administration,  room  4336  Coheii 
Building,  330  Independence  Avenue. 
SW.,  Washingt(Hi,  DC  20201.  (202) 
619-2174 
For  information  on  compliance  actions: 
Tony  Mazzarella.  Office  of 
Comf^ance,  Office  of  Prepaid 
Health  Care  Operations  and 
Oversight,  Hesilth  Care  Financing 
Administration,  room  4336  Cohen 
Building.  330  Independence  Avenue, 
SW..  Washington.  DC  20201.  (202) 
619-3555 
SUPPLEMENTARY  IMFORMATIOM: 

A.  Office  of  QuaHfiGatiaa 
Detenninations 

Regulations  at  42  CFR  417.144(e)  and 
42  CFR  417.163  (c)  and  (d).  promulgated 
under  title  XIII  of  the  Public  Health 
Service  Act  (the  Act)  (42  U.S.C.  300e). 
require  publication  of  certain 
determinations  relating  to  the  Federal 
qualification  of  health  maintenance 
organizations  (HMOs).  There  are  three 
categories  of  qualiHed  HMOs: 
Operational,  transitionally  qualified, 
and  pre-operational  (see  42  CFR  417.141 
for  definitions  of  these  terms). 

The  Office  of  Prepaid  Health  Care 
Operations  and  Oversight,  HCFA.  has 
determined  that  the  following  entities 
are  operationally  qualified  HMOs  under 
section  1310(d)  of  the  Act  (42  U.S.C. 
300e-9(d))  for  the  following  service 
areas: 

1.  Humana  Health  Plan  of  Texas.  Inc. 
(HHPTJ  (Individual  Practice  Association 
Model,  see  sections  1302(5)  and 
1310(b)(2)(A)  of  the  Act),  8431 
Fredericksburg  Road,  Suite  540.  San 
Antonio.  Texas  7822a  HHPTs 


previously  Federally  qualified  service 
area  for  San  Antonio  has  been 
expanded.  The  expansion  area  includes 
Comal.  Guadalupe,  and  Wilson  Cavities 
in  their  entirety,  and  the  following  zip 
codes  in  Atascosa,  Bandera,  Kanco, 
Frio,  Kendall,  and  Medina  Counties: 


Ataacosa 
County 

County 

78011 

78003 

78606 

78012 

78063 

78026 

78050 

78052 

78064 

78065 

Frio  County 

KandaU  County 

Me<£na  County 

78005 

78004 

78009 

78057 

78006 

78016 

78061 

T90ZT 

78039 

78074 

78056 
78059 

78oas 

7886t 
78886 

Oslo  of  QusMvcstion  for  th9 
sion:  October  12,  1990. 


sflpyicw  VM  €KpBn- 


2.  Humana  Health  Plan,  Inc.  (HHPJ     ■ 
(Staff  Model  see  section  13ia(b)(l)  of 
the  Act),  500  West  Main  Street.  P.O.  Box 
1438.  Louisville,  Kentucky  40201.  HHFs 
Federally  qualified  service  area  iodvdcs 
counties  in  the  states  of  Illinois  sad 
Indiana.  In  the  state  of  Illinois,  Cook 
and  Dupage  Counties  are  iociudcd  in 
their  entirety,  and  the  following  sip 
codes  in  Kane,  Lake,  and  WiU  CDtmtiss 
are  included: 


KansCoonfy 

LafcaCoonly 

WRCoonir 

80505 

60044 

•6417 

60506 

60045 

«40 

80607 

•0047 

•SMt 

60568 

60046 

6M4S 

60010 

80049 

604S1 

oooti 

60060 

6SMI 

60Ot5 

80061 

60064 

siMn 

60037 

00069 

80644 

60040 

60073 
60085 
80088 
60060 

In  the  state  of  Indiana,  the  following 
zip  codes  in  Lake  County  are  indnded: 

Lake  County 

46303 
46307 
46311 


LalwOoiMty 


46312 

46319  mrougtv  46325 

46327 

46342 

45355 

46356 

46373 

46375  through  46377 

46394 

46399  through  4641 1 


Date  o(  qualWcation:  Fabnanr  26,  f99T. 

3.  Inter  Valley  Health  Phn  fIVHPJ 
(Group  Model,  see  section  131Q(b)(l)  of 
the  Act),  300  South  Park  Avenue,  Suite 
300,  Pomona,  California  91766.  IVHFs 
previously  Federally  qualified  service 
area  has  been  expanded  into  the 
following  zip  codes  in  San  Bernardino 
County: 


San  Bemanlino  County 

92301 

92307 

. 

92306 

92345 

92356 

•2356 

92371 

92372 

92392 

•    ■ 

- 

«e394 
•2397 

- 

DMaoli 

mmem 

gntar  Itw  MMiesaMi 

1  nptn 

slon:Miya 

i,  1981. 

4.  Total  Health  Care  (THQ  (Direct 
Contract  Model  iMC  section 
1310(b)(2KQ  of  die  Act).  2301  Main 
Street  Kansas  City,  Missouri  04108. 
THCs  previously  FMeraOy  qualified 
service  area  has  been  expanded  into 
Cass  County  in  its  entiiety. 

Date  of  qwaMflcatfon  for  the  service 
area  expansicm:  Msy  30. 1991^ 

&  PadfiCan  ofCabfomia  (PC) 
(Individual  PHretice  Assodstion  Model 
se^  ecctfons  1302(5)  and  lS10(bU2UA)  of 
the  Act).  BBKFlasa  Drive.  CVprc*** 
CsBfomia  O0B3a  PCs  prsvkrasty 
Federally  qualified  sovioe  area  has 
been  e?yanded  into  Ksm  County  in  its 
entirety. 

Date  of  qualification  for  the  service 
area  expansion:  June  ZV,  1001. 

B,  Compoaiioe  AcImius 

Section  1312(b)(1)  of  tide  xm  of  the 
Act  and  implementing  r^ulations  at  42 
CFR  417.ie3(cXl)  and  417.163(dKl). 
which  set  forth  procedures  for  enforcing 
the  assurances  given  to  the  Secretary  by 
Federally  qualified  HMOe,  reqoiare  us  to 
publish  3  notice  in  the  Federd  Register 
when  we  determine  that  an  HKK)  is  not 
in  compliance  with  Feckrail  qualification 
requirements  for  HMOs,  or  when  we 
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revoke  an  HMO's  qualification.  In  a 
noncompliance  notice,  we  direct  the 
HMO  to  initiate  corrective  action  within 
30  days  of  the  date  of  the  notice  or 
within  any  longer  period  that  the 
Secretary  determines  to  be  reasonable. 
If  the  Secretary  determines  to  be 
reasonable.  If  the  Secretary  determines 
that  a  qualified  HMO  has  filed  to  initiate 
corrective  action  in  accordance  with  the 
notice  of  noncompliance  or  has  not 
carried  out  or  refuses  to  carry  out 
corrective  action,  the  Secretary  will 
revoke  the  HMO's  qualification  and  will 
notify  the  HMO  of  tiiis  action.  In  this 
notification,  we  provide  the  HMO  with 
an  opportunity  to  request  a 
reconsideration  of  the  revocation, 
including  a  fair  hearing.  If  an  HMO 
requests  a  reconsideration  of  the 
revocation  decision,  the  HMO  will 
retain  its  Federally  qualified  status 
throughout  the  reconsideration  process. 
If  the  reconsideration  decision  upholds 
the  previous  revocation  decision,  the 
Secretary  will  reissue  a  revocation 
notice,  and  no  further  administrative 
remedy  is  available  to  the  HMO.  The 
final  decision  (either  to  revoke  Federal 
qualification  or  restore  the  HMO  to 
compliance  status)  resulting  from  the 
reconsideration  process  wiU  be 
published  in  the  Federal  R^bter. 

The  Office  of  Prepaid  Healtii  Care 
Operations  and  Oversight  gives  notice 
of  the  following  compliance  actions 
affecting  Federally  qualified  HMOs  for 
the  period  November  1990  through 
August  1991: 

1.  Letters  of  noncompliance  followed 
by  notices  of  revocation: 

We  have  issued  letters  of 
noncompliance  followed  by  notices  of 
revocation  of  Federal  qualification  to 
die  two  HMOs  Usted  below.  Both  HMOs 
have  requested  reconsideration. 
Therefore,  as  noted  above,  these  HMOs 
retain  their  Federally  qualified  status 
until  we  make  a  final  decision  as  a 
result  of  the  reconsideration  process. 

a.  Capital  Area  Comtnunity  Health 
Plan  (CHP).  Albany.  New  York 

On  December  13, 1990,  we  issued  a 
letter  of  noncompliance  to  Ctfl>.  We 
initiated  the  compliance  action  due  to 
CHFs  failure  to  remove  language 
imposing  impermissible  limits  on  home 
health  benefits  from  its  subscriber 
contracts.  Neither  tide  Xm  of  the  Act 
nor  the  regulations  permit  a  Federally 
qualified  HMO  to  place  across-the- 
board  time  or  cost  limitations  on 
medically  necessary,  prescribed  home 
health  services  for  commercial  (non- 
Medicare/Medicaid)  enroUees.  We 
directed  CHP  to  make  the  required 
revisions  and  to  provide  notice  to  its 
members  and  providers  of  the  diange. 
CHP  failed  to  respond  to  the  notice  of 


noncompliance  and  has  failed  to  make 
the  required  revisions  to  the  subscriber 
contract  and  to  notify  members  and 
providers  of  the  change.  Therefore,  on 
May  21, 1991.  we  notified  CHP  Uiat  iU 
Federal  qualification  was  being  revoked. 
By  letter  dated  May  3a  1991,  CHP 
formaOy  requested  reconsideration, 
including  a  fair  hearing,  of  the 
revocation  decision.  As  of  the  date  of 
this  notice,  the  fair  hearing  has  yet  to  be 
scheduled. 

b.  Independent  Health  Plan  of 
Pennsylvania  (IHP),  Erie,  Pennsylvania 

On  February  28, 1991.  we  issued  a 
letter  of  noncompliance  to  IHP.  We 
initiated  the  compliance  action  because 
of  IHFs  termination  of  its  HMO  product 
and  membership.  We  directed  IHP  to 
submit  information  and  to  implement 
corrective  action  to  reinstate  its  HMO 
program  as  a  responsible  means  of 
addressing  its  lack  of  prepaid 
operations.  IHP  failed  to  submit  a 
corrective  action  plan  that  addressed 
resumption  of  its  prepaid  health  care 
plan.  "Therefore,  on  May  15, 1991,  we 
notified  IHP  that  we  were  revoking  its 
Federal  qualification.  By  letter  dated 
May  23, 1991,  IHP  formally  requested 
reconsideration,  including  a  fair  hearing, 
of  the  revocation  decision.  As  of  the 
date  of  this  notice,  the  fair  hearing  has 
yet  to  be  scheduled. 

2.  Letters  of  noncompliance: 

We  have  issued  letters  of 
noncompliance  to  the  three  following 
HMOs: 

a.  Kaiser  Foundation  Health  Plan, 
Inc.,  Hawaii  Region 

On  May  21, 1991,  we  issued  a  letter  of 
noncompliance  to  Kaiser  Foundation 
Health  Plan,  Inc.,  Hawaii  Region.  We 
initiated  the  compliance  action  because 
of  Kaiser's  policy  imposing 
impermissible  limits  on  home  health 
benefits.  Neither  tide  XIII  of  the  Act  nor 
the  regulations  permit  a  Federally 
qualified  HMO  to  place  across-the- 
board  time  or  cost  limitations  on 
medically  necessary,  prescribed  home 
health  services  for  commercial  (non- 
Medicare/Medicaid)  enrollees.  Kaiser 
was  also  determined  to  be  placing 
impermissible  limitations  on  the 
provision  of  services  for  infertilify.  We 
directed  Kaiser  to  amend  its  subscriber 
agreement  to  eliminate  the 
impermissible  Umits,  to  notify  its 
members  and  providers  of  the  change, 
and  to  submit  a  draft  of  the  revised 
subscriber  agreement  and  a  copy  of  the 
notice  to  members  and  providers  to  the 
Office  of  Prepaid  Health  Care 
Operations  and  Oversight. 

b.  Kaiser  Foundation  Health  Plan  of 
Massachusetts,  Inc. 

On  May  21. 1991,  we  issued  a  letter  (rf 
noncompliance  to  Kaiser  Foundation 


Health  Man  of  Massachusetts,  Inc.  We 
initiated  the  compliance  action  because 
of  Kaiser's  policy  imposing 
impermissible  limits  on  home  health 
benefiu.  Neidier  tide  xm  of  die  Public 
Health  Service  Act  nor  the  regulations 
permit  a  Federally  qualified  HiAO  to 
place  across-the-t>oard  time  or  cost 
limitations  on  medically  necessary, 
prescribed  home  health  services  for 
commercial  (non-Medicare/Medicaid) 
enrollees.  We  directed  Kaiser  to  amend 
its  subscriber  agreement  to  eliminate  the 
impermissible  limits,  to  notify  its 
members  and  providers  of  the  change, 
and  to  submit  a  draft  of  the  revised 
subscriber  agreement  and  a  copy  of  the 
notice  to  members  and  providers  to  the 
Office  of  Prepaid  Health  Care 
Operations  and  Oversight 

c.  Kaiser  Foundation  Health  Plan. 
Inc..  Northern  California  Region 

On  June  17, 1991,  we  issued  a  letter  of 
noncompliance  to  Kaiser  Foundation 
Health  Plan,  Inc.,  Northern  California 
Region.  We  initiated  the  compUance 
action  because  of  Kaiser's  policy 
imposing  impermissible  limits  on  home 
healdi  benefiu.  Neither  tide  XIII  of  die 
Act  nor  the  regulations  permit  a 
Federally  qualified  HMO  to  place 
across-the-board  time  or  cost  limitations 
on  medically  necessary,  prescribed 
home  health  services  for  commercial 
(non-Medicare/Medicaid)  enrollees.  We 
directed  Kaiser  to  amend  its  subscriber 
agreement  to  eliminate  the 
impermissible  limits,  to  notify  its 
members  and  providers  of  the  change, 
and  to  submit  a  draft  of  the  revised 
subscriber  agreement  and  a  copy  of  the 
notice  to  members  and  providers  to  the 
Office  of  Prepaid  Health  Care 
Operations  and  Oversight 

3.  Notices  of  revocation: 


Orgviizsllon 

(Ma 
laauad 

Raaaon 

Shsra  H6iltti 

05/24/91 

Volunlafy 

Plan  of  iHnoia. 

fiilnQuiihfntnt 

mcttaKa. 

IHnoia. 

ShM  HmWi 

07/10/91 

Volunlafy 

PlanoflOM. 

fiinQuitlvnint 

mcWaatOaa 

MainaB,lowa. 

Oe/07/91 

Volunlafy 

S6rvlOM«  Inc-* 

ratnqukihnwnl. 

RicnnionQ, 

Virginia. 

C  Availabilify  of  Additional  Infonnatkm 

A  cumulative  list  and  additicmal 
information  about  Federally  qualified 
HMOs  may  be  obtained  by  writing  to 
the  following  address: 
Office  of  Prepaid  Healdi  Care 

Operations  and  Oversight  Health 
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Care  Financing  Administration,  Room 

4360  Cohen  Buildiag,  330 

Independence  Avenue.  SW.. 

Washington.  DC  20201 

The  list  also  may  be  obtained  by 
visiting  that  office  between  the  hours  of 
8:30  ajn.  and  4:30  pjn.  Monday  through 
Friday,  except  for  Federal  holidays. 
Interested  persons  should  contact 
Margie  Ridley  for  an  appointment, 
telephone  (202)  619-2756.  j 

((42  use.  300e)  title  XID  of  the  Public  Health 
Service  Act)    , 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93  773.  Medicare-Hospital 
Insurance;  93.774,  Medicare-Supplementary 
Medical  Insurance) 

Dated:  December  18, 1991. 
Gail  R.  Wilensky. 

Administrator.  Health  CareFinancii^ 
Administration. 

|FR  Doc.  92-109  Filed  1-3-92;  8:45  ani] 
nLum  cooE  4120-01-11 


DEPARTMENT  OF  THE  INTERfOR 
BurMu  of  Land  Management 

[AK-967-4230-t51 

Alaska  Native  Ctaims  Selection 

In  accordance  writh  Departmental 
regulation  43  CFR  2SBOJ7[d],  notice  is 
hereby  given  that  dedsiona  to  issue 
conveyance  under  the  provisions  of 
section  14(h)(1)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971.  43  U.S.C  1601. 1613(h)(1),  v»iU  be 
issued  to  Koniag.  Inc.  R^;ional  Native 
Corporation.  The  lands  involved  are  in 
the  vicinity  of  Kodiak.  Alaska. 


ApprOMi- 

Serial  No. 

Und  description 

met* 
acreage 

AA-11725 

Sec.  2&  T.  33  S.  R.  30 
W..  Seward  Meridian. 
Alaska. 

t.O 

AA-10602 

Sec.  \7,  T.  35  S,  R.  28 
W.  Seward  Meridian. 
Aiaska 

7.75 

A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decisions  may  be 
obtained  by  contacting  the  Alaska  State 
O^ce  of  the  Bureau  of  Land 
Management,  222  West  Seventh  Avenue. 
#13.  Anchorage,  Alaska  99513-7599 
((907)  271-596C^. 

Any  party  claiming  a  property  interest 
which  is  adversely  aSec^  by  the 
decisions,  an  agency  of  tlw  Federal 
government  or  regional  cotporatiaQ, 
shall  have  until  February  3. 198%  to  &le 
an  appeal.  However,  parties  receiving 


service  by  certified  mail  shall  have  30 

days  from  the  date  of  receipt  to  file  an 

appeal.*  Appeals  nmst  b^  filed  in  the 

Bureau  of  Land  Management  at  the 

address  identified  above,  where  the 

requirements  for  filing  an  appeal  may  be 

obtained.  Parties  who  do  not  file  an 

appeal  in  accordance  with  the 

requirements  of  43  CFR  part  4.  subpart 

E.  shall  be  deemed  to  have  waived  their 

ri^ts. 

Terry  R.  Hassett, 

Chief,  Branch  of  KCS  AdjudicatioB. 

[PR  Doc.  92-192  Filed  1-3-92: 8:45  am) 

BiUJNG  COOC  431<KrA-« 


Rah  and  WHdtife  Service 

Extenaton  of  Conunent  Period  for 
Pet'init  Applicattona 

This  notice  serves  to  extend  the 
comment  period  for  the  following  permit 
applications  until  January  15. 1992: 
Florida  Game  and  Fresh  Water  Fish 
Commission  (HlT-763741).  Lowry  Park 
Zoo  (PRT-763742),  Jacksonville  Zoo 
(PRT-763744).  Miami  MetroZoo  (PRT- 
763740),  and  White  Oak  Plantation 
(PRT-763743).  The  Florida  Game  and 
Fresh  Water  Fish  Commission  requested 
a  2-year  permit  to  take  (capture  and 
remove  ^m  the  wild]  a  maximum  of  6 
Florida  panther  [Felis  concolor  coryi) 
kittens  per  year  and  up  to  4  adults  the 
first  year  and  up  to  2  adults  the  second 
year,  to  be  placed  in  the  above 
mentioned  Florida  zoological  facilities 
for  the  purpose  of  enhancement  of 
propagation  and  survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432.  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  by 
January  9. 1992. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  al 
such  documents  to.  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in.  by  January  9. 1992:  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432.  Arlington,  Virginia  22203. 
Phone  (703/358-2104):  FAX  (703/358- 
2281).  Please  refer  to  the  PRT  number 
when  requesting  a  copy  of  die 
application(s)  and  when  submitting 
comments. 

Dated:  December  27. 1991. 

RJC  Robinson, 

Acting  Chief.  Braack  afPeimUx  Office  of 
Managemen  t  A  uthority. 

(PR  Doc.  82-U  Fikd  1-9-92;  ft4&  am) 

BtUMaCOBC 


INTERNATIONAL  TRADE 
COMMISSION 

(Investlsaaon  No.  337-TA-333I 

Certain  Woodworking  Accessories; 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACnOM:  institution  of  investigation 

pursuant  to  19  U.S.C  1337  and 

provisional  acceptance  of  motion  for 

temporary  relief. 

SUMMARY:  Notice'  is  hereby  given  that  a 
complaint  and  a  motion  for  temporary 
relief  were  filed  with  the  U.S. 
International  Trade  Commission  on 
November  25. 1991.  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended.  19 
U.S.C.  1337,  on  behalf  of  Cantlin 
Incorporated,  7  Deer  and  Road,  Lincoln, 
Massachusetts  01773.  Supplements  were 
filed  on  December  16  and  19, 1991. 

The  complaintr  as  supplemented, 
alleges  violations  of  subsection 
(a)(l)(B)(i)  of  sectioD  337  in  the 
importation  into  the  Uiuted  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  woodworking  accessories  by 
reason  of  alleged  infringement  of  claims 
1-18  of  U.S.  Letters  Patent  4,805,505.  and 
that  there  exists  an  industry  in  the 
United  States  as  required  hy  subsection 
(a)(2)  of  section  337.  The  complainant 
requests  that  the  Commisnon  institute 
an  investigation  and.  after  a  foil 
investigation,  issue  a  permanent  general 
exclusion  order  and  permanent  cease 
and  desist  orders. 

The  motion  for  temporary  relief 
requests  that  .the  Commission  issue  a 
temporary  exclusion  order  and 
temporary  cease  and  desist  orders 
prohibiting  the  importation  into  and  the 
sale  within  the  United  States  after 
importation  of  infringing  woodworiiing 
accessories,  during  the  course  of  the 
Commission's  investigation. 

ADDRESSES:  The  coD^laint  and  the 
motion  for  temporary  relief,  exc^  for 
any  confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  s.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street.  SW.,  room 
112,  Washington,  DC  20436,  telepbone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contracting  the  Comnsssion't  TDD 
terminal  on  20Z-20S-lBia 


James  M.  Gould.  Eaq,  or  GabrieUe 
Siman.  Esq,.  Office  of  Unfair  taqtort 


UMi 
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Investigations,  U.S.  InternatiiRiat  Trade 
Commission,  telephone  202-205-2578  or 
202-205-2573,  respectively. 

Authority:  The  authority  for  institutloB  of 
this  investigation  is  contained  in  sectkm  337 
of  the  Tariff  Act  of  1930,  as  amended,  and  in 
i  210.12  of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure,  19  CFR  210.12.  The 
authority  for  provisional  acceptance  of  the 
motion  for  temporary  relief  is  contained  in 
i  210.24(e)  of  the  Commission's  Interim  Rules 
of  Practice  and  Procedure.  19  CFR  210.24(e). 

SCOPE  OF  INVESTtGATION:  Having 
considered  the  complaint  and  the 
motion  for  temporary  relief,  the  U.S. 
International  Trade  Commission,  on 
December  30. 1991.  Ordered  That— 

(1)  Pursuant  to  subsection  (b]  of 
section  337  of  the  Tariff  Act  of  1930. 98 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(l](B}(i)  of  section  337 
in  the  importation  into  the  United 
States,  the  sale  fw  importation,  or  the 
sale  within  the  United  States  after 
importation  of  certain  woodworking 
accessories  by  reason  of  alleged 
infringement  of  claims  1-17  or  18  U.S. 
Letters  Patent  4.805.505,  and  whether 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a}(2) 
of  section  337. 

(2)  Pursuant  to  i  210.24(e)(8}  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  the  motion  for  temporary 
relief  under  subsecticn  (e)  of  section  337 
of  the  Tariff  Act  of  1930,  which  was  filed 
wfth  the  complaint,  be  provisionally 
accepted  and  referred  to  an 
administrative  law  judge. 

(3)  For  the  purposes  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  tqion  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Cantlin 
Incorporated,  7  Deer  Run  Road,  Lincoln 
Massarhusetts  01773. 

(b)  Tilt!  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  and  motion  for 
temporary  relief  are  to  be  served: 
Trend-lines.  Inc.,  170  Commercial  Street, 

Maiden,  Massachusetts  02148. 
Taiwan  Zest  Industrial  Co.,  Ltd.,  2nd 

Floor,  No.  1-156  Mei  Ts'un  Road,  - 

Taichung  City,  Taiwan. 
Woodever  Products  Co.,  Ltd.,  Room  H, 

10th  Floor,  No.  24  Chi-Lin  Road, 

Taipei,  Taiwan. 
An  Yun  Industrial  Co.,  Ltd.,  64-2  Chiu- 

Sir  Lane.  Peitun  District,  Taichung, 

Taiwan. 

(c)  fames  M.  Gould.  Esq..  and 
Gabrielle  Siman,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  Intemational 
Trade  Commission,  500  E  Street.  SW., 
room  401,  Washington,  DC  20436,  who 


shall  be  the  CcmuBission  investi^tive 
attorneys,  parties  to  this  investigation; 
and 

(4)  For  the  investigation  and 
temporary  relief  proceedings  so 
instituted,  Janet  D.  Saxon.  Chief 
Administrative  Law  Judge.  U.S. 
International  Trade  Commission,  shall 
designate  the  presiding  administrative 
law  iudge. 

Responses  to  the  complaint  the 
motion  for  temporary  relief  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  SS  210.21  and  210.24  of 
the  Commission's  Interim  Rules  of 
Practice  and  Procedure.  Pursuant  to 
SS  201.16(d),  210.21(a),  and  210.24(e)(9] 
of  the  Commission's  Rules,  such 
responses  will  be  considered  by  the 
Commission  if  received  not  latefthan 
ten  (10)  days  after  the  date  of  service  by 
the  Commission  of  the  complaint,  the 
motion  for  temporary  relief  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint,  the  motion  for  temporary 
relief  and  the  notice  of  investigation  will 
not  be  granted  imless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint,  in  the  motion  for  temporary 
relief  and  in  this  notice  may  be  deemed 
to'constitute  a  waiver  of  the  right  to 
appear  and  contest  the  allegations  of  the 
complaint,  the  motion  for  temporary 
relief  and  this  notice,  and  to  authorize 
the  administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  fn  the  complaint,  motion  for 
temporary  relief  and  this  notice  and  to 
enter  both  an  initial  determination  and  a 
final  determination  containing  such 
findings,  and  may  result  in  the  issuance 
of  a  limited  exclusion  order  or  a  cease 
and  desist  order  or  both  directed  against 
such  respondent. 

Issued:  Dec«nber  3a  1991. 

By  order  of  the  Commission. 
Kenneth  R.MasaiB, 
Secretary. 

(FR  Doc.  92-187  Filed  l-3-«2:  INS  am] 
MLUMacow; 


NATIONAL  AMMiVES  AND  RECORDS 
ADMINISTRATION 

Nixon  Presidential  Hittorlcai  Materials: 
Opening  of  Materials 

agency:  National  Archives  and  Records 

Administration. 

ACnoM;  Notice  of  opening  of  materials. 

summary:  This  notice  announces  the 
opening  of  additional  files  from  the 


Nixon  Presidential  materials.  Notice  is 
hereby  given  that,  in  accordance  with 
section  104  of  title  I  of  the  Presidential 
Recordings  and  Materials  Preservation 
Act  (88  Slat  1695: 44  U.S.C.  2111  note) 
and  section  1275.42(b)  of  the  Public 
Access  Regulations  implementing  the 
Act  (36  CFR  part  1275),  the  agency  has 
identified,  inventoried,  and  prepared  for 
public  access  integral  file  segments  of 
materials  among  the  Nixon  Presidential 
materials. 

DATES:  The  National  Archives  intends  to 
make  the  integral  file  segments 
described  in  this  notice  available  to  the 
public  beginning  February  19, 1992.  In 
accordance  with  36  CFR  1275.44.  any 
person  who  beheves  it  necessary  to  file 
a  claim  of  legal  right  or  privilege 
concerning  access  to  these  materials 
should  notify  the  Archivist  of  the  United 
N  States  in  writing  of  the  claimed  right 
privilege,  or  defense  before  February  12, 
199Z. 

addresses:  The  materials  will  be  made 
available  to  dw  public  at  the  National 
Archives'  facUity  located  at  845  South 
Pickett  Street  Alexandria,  Virginia. 

Petitions  omceming  access  must  be 
sent  to  the  Ardiivist  of  the  United 
States,  National  Archives  and  Records 
Administration,  Washington,  DC  20408. 
ran  niMTHER  mroMM-noN  contact 
Clarence  F.  Lyons,  Jr.,  Acting  Director, 
Nixon  Presidential  Materials  Staff,  70»- 
756-6498. 

SUPPLEMENTAItY  INFORMATION:  The 
integral  file  segments  of  textual 
materials  to  be  opened  consist  of  38.3 
cubic  feet 

The  White  House  Central  Files  Unit  is 
a  permanent  organization  within  the 
White  House  complex  that  maintains  a 
central  filing  and  retrieval  system  for 
the  records  of  the  President  and  his 
staff.  This  is  the  seventh  of  a  series  of 
openings  of  Centi>al  Files;  the  previous 
openings  were  on  December  1, 1986; 
March  22, 1988;  December  9, 1988;  July 
17, 1988;  December  15, 1989;  and  August 
22.1991. 

Some  of  the  materials  designated  for 
opening  on  February  19, 1992,  were 
selected  from  the  Subject  Files  of  the 
Central  Files.  The  Subject  Files  are 
based  on  an  alphanumeric  file  scheme 
of  61  primary  subject  categories.  Listed 
below  are  the  primary  subject  categories 
of  the  Subject  Files  that  will  be  made 
available  to  the  public  on  February  19, 
1992. 


Subject  category  Fadaral  GoMmMM 
(FG) 

VokaM 
(cUmImO 

FG  6-tO  OWee  of  SpMial  Trads 

.3 

FGt4   OaMMMMoftMAnny 

tJS 
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Subject  category  Federal  Qoverrwnent 
(FG) 


FQ15 
FQ  16 


Department  o(  the  ^4avy 

Department  o(  the  Air  Force.. 


VokMTie 
(cutMcfeet) 


1.0 
1.0 


3.3 


Two  file  groups  from  the  Staff 
Member  and  Office  Files  will  also  be 
made  available  to  the  public.  These 
consist  of  materials  that  were 
transferred  to  Central  Files  but  were  not 
incorporated  into  the  Subject  Files. 
Listed  below  are  the  Staff  Member  and 
Office  Files  that  will  be  made  available 
to  the  public  on  February  19, 1992. 


Fito  Group 


Vdume 
(cut)icfeet) 


Andre  BucKfes.. 
Edwm  Harper ... 


A  number  of  documents  which  were 
previously  withheld  from  public  access 
have  been  reviewed  and  declassified 
under  the  Mandatory  Review  provisions 
of  Executive  Order  12356  and  will  be 
made  available  to  the  public  on  1 
February  19. 1992;  I 


Previousiy  restricted  material.. 


Volume  (cubic 
toet) 


less  than  .1 


Public  access  to  some  of  the  items  in 
the  file  segments  will  be  restricted  as 
outlined  in  36  CFR  1275.50  or  1275.52 
(Public  Access  Regulations). 

Dated:  December  30. 1991. 
Qaudine  |.  Wieher, 
Acting  Archivjst  of  the  United  States. 
[PR  Doc.  92-155  Filed  1-3-92:  8:45  anl 
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NATIONAL  FOUNDATION  ON 
AFTTS  AND  HUMANITIES 


T 


SES  Performance  Review  Board 

agency:  National  Endowment  for  the 
Arts.  NFAH. 
action:  Notice. 

SUMMAHv:  Notice  is  hereby  given  of  the 
names  of  members  of  the  Performance 
Review  Board  for  the  National 
Endowment  of  the  Arts.  This  notice 
supersedes  all  previous  notices  of  the 
PRB  membership  of  the  Agency. 
DATE:  January  6. 1992. 
FOn  FURTHER  INFORMATION  CONTACT: 

Leon  F.  Williams,  Assistant  Director  of 
Persoimel  National  Endowment  for  the 


Arts.  1100  Pennsylvania  Avenue.  NW., 
room  208.  Washington.  DC  20506.  (202) 
682-5405. 

SUFPtXMENTARY  INFORMATION:  SeC. 
4314(c)  (1)  through  (5)  of  title  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  Performance  Review 
Boards.  The  Board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any  response  by 
the  senior  executive,  and  make 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  following  persons  have  been 
selected  to  serve  on  the  Performance 
Review  Board  of  the  National 
Endowment  for  the  Arts:  Laurence  M. 
Baden.  Deputy  Chairman  for 
Management  Ana  M.  Steele,  Director  of 
Program  Coordination.  Anne-Imelda 
Radice.  Senior  Deputy  Chairman, 
Thomas  S.  Kingston.  Assistant 
Chairman  for  Operations  (NEH). 
Steven  M.  Klink. 

Director  of  Personnel,  National  Endowment 
for  the  Arts. 
[PR  Doc.  92-143  Filed  l-a-92:  6:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biotic 
Systems  and  Resources;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  reconmiendations  as  part  of  the 
selection  process  for  award.  Because  the 
proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meeting  is  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  U.S.C.  552b  (c), 
Government  in  the  Sunshine  Act. 

Name:  Special  Emphasis  Panel  in 
Biotic  Systems  and  Resources. 

Dates  &  Times:  January  22  &  23, 1992; 
8:30  a.m.-5  p.m. 

Location:  National  Science 
Foundation  Conference  &  Training 
Center.  1110  Vermont  Avenue  NW., 
Washington,  DC  20005,  room  500E. 

Type  of  Meeting:  Closed. 


Agenda:  Review  and  evaluate 
Doctoral  Dissertation  Research 
Proposals. 

Contact  Person:  Penelope  Firth, 
Program  Director,  Special  Programs, 
room  215.  National  Science  Foundation, 
Washington.  DC  20550.  (202)  357-397a 

Dated:  December  30. 1991. 
Modestine  Rogers, 

Acting  Committee  Management  Officer. 
(FR  Doc.  92-123  Filed  1-3-92;  8:45  am] 
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Advisory  Committee  for  Computer  and 
Computation  Research,  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting; 

Name:  Advisory  Committee  for 
Computer  and  Computation  Research. 

Date  and  Time:  January  23  and  24, 
1992;  9  a.m.-5  p.m. 

Place:  Room  500D— Albert  Schweitzer 
Room,  1110  Vermont  Avenue,  NW., 
Washington.  DC. 

Type  of  Meeting:  Open. 

Contact  Person:  Bruce  H.  Barnes. 
Acting  Director.  Division  of  Computer 
and  Computation  Research,  room  304, 
National  Science  Foundation,  1800  G  St., 
NW.,  Washington,  DC  20550,  telephone: 
(202)  357-9747.  email: 
bbames@note.nsf.gov  Anyone  planning 
to  attend  this  meeting  should  notify  Dr. 
Barnes  no  later  than  January  15, 1992. 

Summary  Minutes:  May  be  obtained 
from  the  contact  person  listed  above. 

Purpose  of  Meeting:  The  Advisory 
Committee  will  provide  advice  and 
recommendations  concerning  support  of 
Computer  Research. 

Agenda: 

Thursday,  January  23, 1992 

9  a.m.    Welcome  and  Discussion  of 

Goals  for  the  Meeting  and  Agenda  (B. 

Barnes  cmd  G.  Andrews) 
9:15  a.m.    Approval  of  October  1990 

Minutes  and  Discussion  of 

Informational  Items 
9:45  a.m.    Workshop  Reports 
10:15  a.m.    Break 
10:30  a.m.    Divisional  Overview  and 

Status  (B.  Barnes) 

11  a.m.    Special  Initiatives 

12  noon    Lunch 

1  p.m.    Planning  and  Organizing 

Session 
1:30  p.m.    Open  Discussion  on  Funding 

Priorities  for  the  Division 

3  p.m.    CISE  Overview  (N. 
Habermann — tentative) 

4  p.m.    Continued  Discussion 


UMI 
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5  p.m.    Adjournment 
Friday,  January  24, 1992 

9  a.m.    Discussion  of  Trends  in 
Computer  Research  and  Their  Impact 
on  the  Divisions  Programs  (G. 
Andrews  and  B.  Barnes 

12  noon    Lunch 

1  p.m.    Remarks  l^m  Walter  Massey, 
Director.  NSF  (tentative) 

2  p.m.    Closing  Remarics  and  Discussion 

3  pju/    Adioumment 

Dated:  Decenfber  30, 1991. 
Modestine  Rogera, 

Acting  ComwiUee  Management  Officer. 
[FR  Doc.  82-128  Filed  l-3-«2: 8:45  am] 

BtLUMG  CODE  7SS5-01-M 


Special  EmphasiB  Panel  In  Crose- 
Oisclplinary  Actlvttfee;  Meettig 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended)  the  National  Science 
Foundation  announces  the  following 

meeting. 

Name:  Special  Emphasis  Panel  in 
Cross-Disciplinary  Activities. 

Date  and  Time:  January  22, 1992;  8:30 
a.m.  to  5  p.m. 

Place:  Duke  University,  Department  of 
Computer  Science,  Durham,  NC  27706. 

Type  of  Meeting:  Closed. 

Contact  Person:  John  C,  Chemiavsky, 
Acting  Head.  Office  of  Cross- 
Disciplinary  Activities,  room  436, 
National  Science  Foimdation, 
Washington,  DC  20550,  Telephone:  (202) 
357-7349. 

Purpose  of  Meeting:  To  Provide 
advice  and  recommendations 
concerning  a  research  proposal 
submitted  to  NSF  for  financial  support. 

Agenda:  Site  visit  to  review  and 
evaluate  the  University  of  Washington's 
Research  Proposal. 

Reason  for  Closing:  The  proposal 
being  reviewed  includes  information  of 
a  proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.S.C.  552  b.  (c) 
(4)  and  (6)  the  Government  in  the 
Sunshine  Act. 

Dated:  December  30, 1991. 
Modestine  Rogers, 

Acting  Committee  Management  Officer. 
[FR  Doc  92-121  FUed  1-3-02;  &4S  am] 

BOUNa  COOe  7SSV41-II 


Speciai  Emphasis  Panel  in  Croea- 
Disciplinary  Activities;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Cross-Disciplinary  Activities. 

Date  and  Time:  January  24, 1992;  8:30 
a.m.  to  5  p.m. 

Place:  University  of  California, 
Department  of  Computer  Science,  Los 
Angeles,  CA  90024. 

Type  of  Meeting:  Closed. 

Contact  Person:  John  C.  Chemiavsky, 
Acting  Head,  Office  of  Cross- 
Disciplinary  Activities,  room  436, 
National  Science  Foimdation. 
Washington,  DC  20550,  Telephone:  (202) 
357-7349. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  a  research  proposal 
submitted  to  NSF  for  financial  support 

Agenda:  Site  visit  to  review  and 
evaluate  the  University  of  Washington's 
Research  Proposal. 

Reason  for  Closing:  The  proposal 
being  reviewed  includes  information  of 
a  proprietary  or  confidential  nature, 
including  technical  informati'on; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.S.C.  552  b.  (c) 
(4)  and  (6)  the  Government  in  the 
Sunshine  Act 

Deted:  December  30, 1991. 
MooestuM  Ro^sn. 

Acting  Committee  Management  Officer. 
[FR  Doc.  92-122  Hied  1-3-92;  8:45  am) 

BIUJMQ  COOC  7«SS-eV« 


Special  Emphasli  Panel  inCitM^ 
Disciplinary  Activities;  Notice  of 
Meetins 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Cross-Disciplinary  Activities. 

Date  and  Time:  January  16, 1992;  8:30 
a.m.  to  5  pjn. 

Place:  University  of  Washington, 
Department  of  Computer  Science, 
SeatUe,  WA  98195. 

Type  of  Meeting:  Closed. 


Contact  Person:  John  C.  Chemiavsky, 
Acting  Head,  Office  of  Cross- 
Disciplinary  Activities,  Room  436, 
National  Science  Foimdation, 
Washington,  DC  20550,  Telephone:  (202) 
357-7349. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  a  research  proposal 
submitted  to  NSF  for  financial  support. 

A^nda:  Site  vint  to  review  and 
evaluate  the  University  of  Washington's 
Research  Proposal. 

Reason  for  Closing:  The  proposal 
being  reviewed  includes  information  of 
a  proprietary  or  conridential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.S.C.  552  b.  (c) 
(4)  and  (6)  the  Government  in  the 
Sunshine  Act. 

Dated:  Dec«nbcr  30, 1901. 
Modestine  Rogen, 

Acting  Committee  Management  Officer.  - 
[FR  Doc.  92-124  Filed  l-»-«2: 8:45  am) 

BILLMO  COK  7SB».*1-« 


Special  Emphasis  Panel  in  Materials 
Research;  Meetinga 

Name:  Special  Emphasis  Pand  in 
Materials  Researdi.  , 

Type  of  Meeting:  Closed. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C 
552b(c),  Government  in  the  Sunshine 
Act 

Purpose  of  Meetings:  To  provide 
advice  and  recommendations 
concerning  support  for  Materials 
Research  Laboratories. 

Contact:  Dr.  W.  Lance  Haworth, 
Program  Director,  Materials  Research 
Laboratories.  Division  of  Materials 
Research,  room  406,  National  Science 
Foundation.  Washington.  DC  2D550 
Telephone  (202)  357-9791. 

Meeting  Locations  and  Schedules 


A.  Materials  Researdi  Center,  Tlw  Tedndo^cal  Institute,  Nordtwesleni  Univernty,  Bvanston,  IL  00201. 


Ol/20/« 
mfzilvz. 

ml  22/92 


7p.m-epjB, 
8  ajn.-9  p.m.. 
8  ajn.-S  p.m. 
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B.  Laboratory  for  Research  on  the  Structure  of  Matter,  University  of  Pennsylvania.  3231  Walnut  Street,    01/28/92 »...  7  p.m.-fl  p.m. 

Philadelphia.  PA  19104.  01/27/92. 8  a.m.-0  p.m. 

01/28/92 8  a.m.-5  p.m. 

C.  Materials  Science  Center.  Clark  Hall  Cornell  University 1., 02/05/92..- 7  p.m.-8  p.m. 

02/06/92 »  8  a.m.-0  p.m. 

02/07/92 8  a.m.-5  p.m. 

D.  Materials  Research  Laboratories.  University  of  California  at  San  Diego,  9500  Oilman  Drive,  La  JoUa.    02/18/92 7  p.m.-O  p.m. 

CA  92093-0934.  1  02/19/92 8  a.m.-9  p.m. 

I  02/20/92..... 8  a.m.-5  p.m. 

E.  Materials  Research  Laboratory,  North  Carolina  State  University,  Raleigh.  NC  27695-7919 „ 02/26/92 7  p.m.-9  p.m. 

02/27/92 8  a.m.-9  p.m. 

02/28/92. 8  a.m.-5  p.m. 

F.  Materials  Research  Laboratory,  University  of  California  at  Santa  Barbara,  Santa  Barbara.  CA  93106 03/24/92 7  p.m.-9  p.m. 

,  j  03/25/92 -  8  a.m.-9  p.m. 

!  03/26/92. 8  a.m.-5  p.m. 

G.  Materials  Research  Laboratory  on  X-Rays  and  Materials  Processing.  University  of  Wisconsin-    03/30/92 7  p.m.-0  p.m. 

Madison,  750  University  Avenue.  Madison,  WI  53706.  03/31/92 8  a.m.-9  p.m. 

04/01/92...-..—....  8  a.m.-5  p.m. 


Dated:  December  30, 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  92-127  Filed  1-3-92;  8:45  on] 

BILLMQ  CODE  7$SS-01-« 


Advisory  Panel  for  Researdi  In 
Teaching  and  Learning;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Advisory  Panel  for  Research  in 
Teaching  and  Learning. 

Date  and  Time:  January  16. 1992;  8 
a.m.  to  5:30  p.m.,  January  17, 1992;  8  a.m. 
to  3  p.m. 

Place:  The  River  Inn,  924  25th  Street. 
NW..  Washington.  DC  20037.     , 

Type  of  Meeting:  Closed. 

Contact  Person:  Raymond  J.  Hannapel 
and  Barbara  Lovitts.  Program  Directors, 
National  Science  Foundation,  1800  G 
Street,  NW.,  room  635-A.  Washington, 
DC  20550.  Telephone:  (202)  357-7071. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  Research  in  Teaching  and 
Learning  proposals. 

Agenda:  Review  and  evaluate 
Research  in  Teaching  and  Learning 
proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.S.C.  552b 
(c)(4)  and  (6)  the  Government  in  the 
Sunshine  Act. 


UMI 


Dated:  December  30, 1991. 
Modestine  Rogers, 

Acting  Committee  Management  Officer. 
(FR  Doc.  92-125  Filed  1-3-92;  8:45  am] 

HUJNO  COOC  75SS-01-«i 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-443] 

Public  Service  Company  of  New 
Hampshire  Seabrook  Station;  Issuance 
of  Director's  Decision  Under  10  CFR 
2J206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation  (NRC).  has  issued  a  Decision 
concerning  a  request  filed  pursuant  to  10 
CFR  2.206  by  Mr.  Michael  C.  Sinclair. 
The  Petition  requested  that  the  NRC 
withhold  a  determination  on  whether 
the  directive  in  ALAB-941  regarding  the 
December  1990  exercise  for  the 
Seabrook  Nuclear  Station  was  satisfied. 
ALAB-941  describes  the  scope  of  the 
June  1988  full-participation  exercise  at 
Seabrook  and  directs  that  a  deficiency 
in  the  exercise  be  cured  in  a  subsequent 
exercise. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  that 
the  Petition  should  be  denied.  The 
reasons  for  this  Decision  are  explained 
in  the  "Director's  Decision  Under  10 
CFR  2.206."  (DD  91-7),  which  is 
available  for  public  inspection  in  the 
Commission's  Public  Document  Room, 
in  the  Gelman  Building,  Lower  Level. 
2120  L  Street,  NW..  Washington.  DC 
20555  and  at  the  Local  Public  Document 
Room  for  the  Seabrook  facility  located 
at  the  Exeter  PubUc  Library,  47  Front 
Street,  Exeter,  New  Hampshire  03833. 

A  copy  of  the  Decision  will  be  filed 
with  the  office  of  the  Secretary  for  the 
Conmiission's  review  in  accordance 
with  10  CFR  2.206(c).  As  provided  in  this 
regulation,  the  decision  will  constitute 


the  final  action  of  the  Commission  25 
days  after  issuance,  imless  the 
Commission,  on  its  own  motion, 
institutes  review  of  the  Decision  within 
that  time  period. 

D^ted  at  Rockville,  Maryland,  this  27th  day 
of  December  1991. 
For  the  Nuclear  Regulatory  Commission. 

Thomas  E.  Muriey. 

Director.  Office  of  Nuclear  Reactor 
.Regulation. 
[FR  Doa  92-160  Filed  1-3-02;  8:45  am] 

BUUNG  CODE  7SM>-01-II  ' 


[Docket  Na  50-219] 

GPU  Nudear  Corporation;  issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  156  to  Facility  . 

Operating  License  No.  DPR-16  issued  to 
GPU  Nuclear  Corporation  (the  licensee), 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Oyster  Creek  Nuclear  Generating 
Station  located  in  Ocean  County,  New 
Jersey.  The  amendment  is  effective  as  of 
the-date  of  issuance. 

The  amendment  modified  the 
Technical  Specifications  section  4.2.A 
and  4.2.C.1  to  delete  restriction  that  the 
refueling  outage  interval  is  not  to  exceed 
20  months.  This  modification 
accommodates  implementation  of  a  21- 
month  operating  cycle  with  a  3-month 
refueling  outage. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  I,  which  are  set  forth  in  the 
hcense  amendment. 
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Notice  of  Ckmsideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
September  25, 1991  (56  FR  48588).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amencfanent  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  August  19, 1991,  as 
revised  August  29, 1991,  (2)  Amendment 
No.  156  to  License  No.  DPR-16.  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's  Environmental 
Assessment  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Ocean  County  Library,  Reference 
Department  101  Washington  Street 
Toms  River,  New  Jersey  06753.  A  copy 
of  items  (2),  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects-I/ 

n. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  December  1991. 
For  the  Nuclear  Regulatory  Commission. 

John  F.  Stolz. 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects— I/II,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  92-161  Filed  1-3-92;  8:45  am] 

BHJJNO  cow  7SM>41-« 


DEPARTMENT  OF  STATE 

Office  of  tlw  Legal  Advieer; 
Submission  of  Claims  Against  Iraq  to 
the  United  Nations  Compensation 
Commission 

[PutiHc  Notics  15451 

This  notice  concerns  the  procedures 
for  filing  a  claim  against  Iraq  with  the 
United  Nations  Compensation 
Commission  for  losses,  damage  or  injury 
suffered  as  a  result  of  Iraq's  illegal 
invasion  and  occupation  of  Kuwait.  It 
supplements  Public  Notice  148  (56 
Federal  Registw  47979,  September  23. 
1991).  For  further  information,  and  to 
obtain  claim  forms,  contact  Ronald  J. 


Bettauer.  Assistant  Legal  Adviser  for 
International  Claims  and  Investment 
Disputes,  2100  K  Street  NW.,  suite  402. 
Washington.  DC  20037-7180.  Telephone 
(202)  632-5040. 

The  United  Nations  Compensation 
Commission  has  approved  and 
circulated  forms  to  be  used  by 
individual  claimants  in  filing  claims  for 
losses  up  to  $100,000  sustained  as  a 
result  of  Iraq's  illegal  invasion  and 
occupation  of  Kuwait  Fixed  amounts 
may  be  daimed  for  departure  ($2500  or 
$4000.  depending  on  whether  the 
claimant  is  filing  additional  claims), 
serious  personal  injury  ($2500),  and  the 
death  of  a  spouse,  child  or  parent 
($2500)  without  documentation  of  the 
amount  of  loss.  Where  adequate 
documentation  is  available,  claimants 
may  claim  compensation  in  any  amount 
up  to  $100,000.  Individuals  whose  losses 
exceed  $100X)00  can  file  for  the  first 
$100,000  now  and  claim  the  rest  at  a 
later  stage. 

Instructions  on  how  to  complete  the 
forms  will  be  sent  with  the  claim  forms. 
Claimants  should  note  that  since  an 
expedited,  simplified  process  is 
Nivisaged,  the  Commission  has  decided 
that  no  compensation  will  be  given  to 
pay  attorneys'  fees  or  other  expenses 
incuned  in  the  preparation  of  a  claim.  In 
addition,  any  compensation,  whether  in 
cash  or  in  kind,  received  from  any 
source  will  be  deducted  from  the  total 
amount  of  losses  sufi^ered. 

A  claim  form  must  be  filled  out  and 
returned  to  the  Office  of  the  Assistant 
Legal  Adviser  for  International  Claims 
and  Investment  Disputes  regardless  of 
whether  claimants  have  already 
registered  their  claims  with  the  Office  of 
Foreign  Assets  Control  in  the 
Department  of  the  Treasury.  The 
Assistant  Legal  Adviser's  office  will 
then  consolidate  the  claims  and  submit 
them  to  the  Compensation  Commission. 
The  Department  will  submit  the  claims 
of  United  States  citizens  and,  as 
authorized  by  the  claims  criteria 
adopted  by  the  Governing  Council  of  the 
Compensation  Commission,  will  be 
prepared  to  consider  submitting  claims 
of  residents  of  the  United  States. 

As  of  July  1, 1992.  the  Commission  will 
begin  processing  claims  submitted  by 
governments  up  to  that  date.  The  final 
deadline  for  the  submission  of  claims  by 
Governments  is  July  1, 1993,  but  it  is  in 
claimants'  interest  to  have  their  claims 
submitted  as  early  as  possible.  The 
Department  needs  time  to  review  the 
forms  and  documentation  received, 
follow  up  with  claimants  where     ' 
necessary,  and  prepare  a  consolidated 
statement  summarizing  the  claims. 
Therefore,  claimants  wishing  to  ensure 
that  their  claim  is  considered  as  soon  as 


possible  should  return  completed 
form(s)  and  documentation  by  March  1, 
1992.  lite  Department  urges  daimants  to 
file  by  this  date,  but  in  any  event  no 
later  than  March  1, 1993. 

Dated:  December  23, 1901. 
Ronald  ].  BatUuar. 

Assistant  Legal  Adviser  for  International 
Claims  and  Investment  Disputes. 
[FR  Doc  92-116  Filed  1-3-S2: 8:45  am] 
BSiJNQ  COOK  4710-M-M 


Bureau  of  Oceana  and  bitemationai 
I  and  Scientific  Affaire 


[PiibacNoiieclS44] 

Coneervation  Meaauree  for  Antarctic 
nehing  Under  the  AuapteeeofttM 
Commission  for  tiM  Coneervation  of 
Antarctic  Marine  Uvlng  Reeourcee 

AOENCV:  Bureau  of  Oceans  and 
International  Environmental  and 
Sdentific  Affairs,  State. 
action:  Notice. 


;  At  its  Tenth  Annual  Meeting 
in  Hobart  Tasmania,  October  21  to 
November  1, 1991,  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR),  of  which 
the  United  States  is  a  member,  adopted 
the  conservation  measures  listed  below, 
pend^  countries'  approval  pertaining 
to  fishing  in  the  CCAMLR  Convention 
Area  in  Antarctic  waters.  These  were 
agreed  upon  in  accordance  with  artide 
IX,  paragraph  6(A)  of  the  Convention  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources.  The  measures  restrict 
overall  catches  of  certain  species  of  fish, 
prohibit  the  taking  of  certain  spedes  of 
fish,  list  the  fishing  seasons,  and  define 
reporting  requirements.  In  addition,  a 
resolution  was  adopted  to  protect  the 
Seal  Islands  as  a  site  for  the  CCAMLR 
Ecosystem  Monitoring  Program  (CEMP). 
DATtt:  Persons  wishing  to  comment  on 
the  measures  or  desiring  more 
information  should  submit  written 
comments  on  or  before  February  3, 1992. 
PON  FUfrrMoi  mpoRMATiON  contact: 
Ray  Amaudo.  Chief,  Division  of  Polar 
Affairs,  Office  of  Oceans  Affairs  (OES/ 
OA),  room  5801,  Department  of  State, 
Washington,  DC  20520,  (202)  647-3262. 
SUPPieMENTAIIV  INKMIMATION: 

Conservation  Measures  Adopted  st  the 
Tenth  Meeting  of  CCAMLR 

At  its  Tenth  Annual  Meeting  in 
Hobart,  Tasmania.  October  21  to 
November  1, 1991,  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR)  adopted 
the  following  fifteen  conservation 
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measures  and  one  resolution.  The 
conscfvation  measurefl  addressing  catch 
limitatioos  were  adopted  in  accordance 
with  Conservation  measure  7/V  and 
therefore  enter  into  force  immediately. 

Conservation  Measures  Adopted  This 
Year 

CONSERVATION  MEASURE  29/X. 
Minimisation  of  the  Incidental 
Mortality  ofSeabirds  in  the  Course  of 
Longline  Fishing  or  LongUne  Fishing 
Research  in  the  Convention  Area 

The  Commission. 

Noting  the  need  to  reduce  the 
incidental  mortality  of  seabirds  during 
longline  fishing  by  minimizing  their 
attraction  to  the  fishing  vessels  and  by 
preventing  them  &om  attempting  to 
seize  baited  hooks,  particularty  during 
the  period  when  the  lines  are  set 

Recognizing  that  successful 
techniques  for  reducing  the  mortality  of 
albatrosses  have  been  employed  in  die 
longline  fishery  for  tuna  immediately  .to 
the  north  of  the  Convention  Area, 

Agrees  to  the  following  measures  to 
reduce  the  possibility  of  incidental 
mortality  of  seabirds  during  longline 
Ashing. 

1.  Fishing  operations  shall  be 
conducted  in  such  a  way  that  the  baited 
hooks  sink  as  soon  as  possible  after 
they  are  put  in  the  water. 

2.  During  the  setting  of  longlines  at 
,  night  only,  the  minimum  ship's  lights 

necessary  for  safety  shall  be  used. 

3.  Trash  and  offal  are  not  to  be 
dumped  while  longline  operations  are  in 
progress. 

4.  A  streamer  line  designed  to 
discourage  birds  from  settiing  on  baits 
during  deployment  of  longlines  shall  be 
towed  during  daylight  operations.  The 
specification  of  the  streamer  line  and  its 
method  of  deployment  is  given  in  the 
Appendix  to  this  Measure. 

5.  This  Measure  shall  not  apply  to 
designated  research  vessels 
investigating  betto'  methods  for 
reducing  incidental  mortality  of 
seabirds. 

CONSERVATION  MEASURE  30/X.  Net 
Monitor  Cables 

The  use  of  net  monitor  cables  on 
harvesting  vessels  in  the  CCAMLR 
Convention  Area  is  prohibited  from  the 
1994/95  fishing  season. 

CONSER  VA  TION  MEASURE  31 /X. 
Notification  that  Members  are 
Considering  Initiating  a  New  Fishery 

The  Commission. 

Recognising  that  in  the  past  Antarctic 
fisheries  have  been  initiated  in  the 
Convention  Area  before  sufficient 
information  was  available  upon  which 
to  base  management  advice. 


UMI 


Noting  that  in  recent  years  new 
fisheries  have  started  without  adequate 
information  being  available  to  evaluate 
either  the  fishery  potential  or  the 
possible  impacts  on  the  taiget  stocks  or 
species  dependent  on  them. 

Believing  that  without  prior 
notification  of  a  new  fishery,  the 
Commission  is  unable  to  fulfill  its 
function  imder  article  IX.  hereby  adopts 
the  following  Conservation  Measure  in 
accordance  with  article  DC  of  the 
Convention: 

1.  A  new  fishery,  for  the  purposes  of 
this  Conservation  Measure,  is  a  fishery 
on  a  species  using  a  particular  fishing 
method  in  a  statistical  subarea  for 
which: 

(i)  Information  on  distribution, 
abundance,  demography,  potential  yield 
and  stock  identity  from  comprehensive 
research/surveys  or  exploratory  fishing 
have  not  been  submitted  to  CCAMLR;  or 

(ii]  Catch  and  effort  data  have  never 
been  submitted  to  CCAMLR;  or 

(iii)  Catch  and  effort  data  from  the 
two  most  recent  seasons  in  which 
fishing  occurred  have  not  been 
submitted  to  CCAMLR.  ^ 

2.  A  Member  intending  to  develop  a 
new  fishery  shall  notify  the  Commission 
not  less  than  three  months  in  advance  of 
the  next  regular  meeting  of  the 
Commission,  where  the  matter  shall  be 
considered.  The  Member  shall  not 
initiate  a  new  fishery  pending  the 
process  specified  in  paragraphs  4  and  5 
below; 

3.  The  notification  shall  be 
accompanied  by  as  much  of  the 
following  information  as  the  Member  is 
able  to  provide: 

(i)  The  nature  of  the  proposed  fishery 
including  target  species,  methods  of 
fishing,  proposed  region  and  any 
minimum  level  of  catches  that  would  be 
required  to  develop  a  viable  fishery; 

(iij  Biological  information  from 
comprehensive  research/survey  cruises, 
such  as  distribution,  abundance, 
demographic  data  and  information  on 
stock  identity; 

(iii)  Details  of  dependent  and 
associated  species  and  the  likelihood  of 
them  being  affected  by  the  proposed 
fishery;  and 

(ivj  Information  from  other  fisheries  in 
the  region  or  similar  fisheries  elsewhere 
that  may  assist  in  the  valuation  of 
potential  yield; 

4.  The  information  provided  in 
accordance  nvith  paragraph  3,  together 
with  any  other  relevant  infonnation, 
shall  be  considered  by  the  Scientific 
Conunittee.  which  shall  then  advise  the 
Commission; 

5.  After  its  review  of  the  information 
on  the  proposed  mew  fishery,  taking  full 
account  of  the  recommendations  and  the 


advice  of  the  Scientific  Committee,  the 
Commission  may  then  take  such  action 
as  it  deems  necessary. 

CONSER  VA  nON  MEASURE  32/X. 
Precautionary  Catch  Limitations  on 
Euphausia  superba  in  Statistical  Area 
48 

The  total  catch  oi  Euphausia  superba 
in  Statistical  Area  48  shall  be  limited  to 
1.5  million  tonnes  in  any  filing  season. 
A  fishing  season  begins  on  1  July  and 
finishes  on  30  Jime  of  the  following  year. 

This  limit  shall  be  kept  under  review 
by  the  Commission,  taking  into  account 
the  advice  of  the  Scientific  Committee. 
Precautionary  limits  to  be  agreed  by  the 
Commission  on  the  basis  of  advice  of 
the  Scientific  Committee  shall  be 
applied  to  subareas,  or  on  such  other 
basis  as  the  Scientific  Committee  may 
advise,  if  the  total  catch  in  Statistical 
Subareas  46.1. 48.2  and  48.3  in  any 
fishing  season  exceeds  820,000  tonnes. 

For  the  purpose  of  implementing  this 
Conservation  Measure  the  catches  shall 
be  reported  to  the  Commission  on  a 
monthly  basis. 

CONSERVA  TION  MEASURE  33/X. 
Prohibition  of  Directed  Fishery  on 
Champsocephalus  gunnari  in  Statistical 
Subarea  48 J  for  the  1991/92  Season 

This  Conservation  Measure  is 
adopted  in  accordance  with 
Conservation  Measure  7/V: 

Directed  fishing  on  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  is 
prohibited  in  the  1991/92  season, 
defined  as  the  period  from  2  November 
1991  to  the  end  of  the  Commission 
meeting  in  1992. 

CONSER  VA  TION  MEASURE  34/X 
Prohibition  of  Directed  Fishery  on 
Notothenia  gibberifrons, 
Chaenocephalus  aceratus, 
Pseudochaenicthys  georgianus, 
Notothenia  squamifrons,  and 
Patagonothen  gantheri,  in  Statistical 
Subarea  48.3  for  the  1991/92  Season 

This  Conservation  Measure  is 
adopted  in  accordance  with 
Conservation  Measure  7/V: 

Directed  fishing  on  Notothenia 
gibberifrons,  Chaenocephalus  aceratus, 
Pseudochaenicthys  georgianus, 
Notothenia  squamifrons,  and 
Patagonothen  guntheri  in  Statistical 
Subarea  4&3  is  prohibited  in  the  1991/92 
season,  defined  as  the  period  from  2 
November  1991  to  the  end  of  the 
Commissioo  meeting  in  1992. 
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CONSERVATION  MEASURE  35/X, 
Catch  Limit  on  Dissostichus  eleginoides 
in  Statistical  Subarea  48^  for  the  1991/ 
92  Season 

This  Conservation  Measure  Is 
adopted  in  accordance  with 
Conservation  Measure  7/X: 

1.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  48.3 
caught  in  the  1991/92  season  shall  be 
limited  to  3500  tonnes. 

2.  For  the  purposes  of  the  fishery  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.3,  the  1991/92  fishing  season 
is  defined  as  the  period  from  2 
November  1991  to  the  end  of  the 
Commission  meeting  in  1992. 

3.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i]  the  Catch  Reporting  System  set  out 
in  Conservation  Measure  36/X  shall 
apply  in  the  1991/92  season, 
commencing  on  2  November  1991. 

(ii)  the  Data  Reporting  System  set  out 
in  Conservation  Measure  37/X  shall 
apply  in  the  1991/92  season, 
commencing  on  2  November  1991. 

CONSER  VA  TION  MEASURE  36/X, 
Five-day  Catch  and  Effort  Reporting 
System  in  Statistical  Subarea  48^  for 
the  1991/92  Season 

This  Conservation  Measure  is 
adopted  in  accordance  with 
Conservation  Measure  7/V  where 
appropriate: 

1.  For  the  purposes  of  this  Catch  and 
Effort  Reporting  System  the  calendar 
month  shall  be  divided  into  six  reporting 
periods,  viz:  day  1  to  day  5.  day  6  to  day 
10,  day  11  to  day  15,  day  16  to  day  20, 
day  21  to  day  25  and  day  26  to  the  last 
day  of  the  month.  These  reporting 
periods  are  hereinafter  referred  to  as 
periods  A,  a  C,  D.  E  and  F. 

2.  At  the  end  of  each  reporting  period, 
each  Contracting  Party  shall  obtain  frtnn 
each  of  its  vessels  its  total  catch  and 
total  days  and  hours  fished  for  that 
period  and  shall,  by  cable  or  telex, 
transmit  the  aggregated  catch  and  days 
and  hours  fished  for  its  vessels  so  as  to 
reach  the  Executive  Secretary  not  later   ' 
than  the  end  of  the  next  reporting 
period. 

3.  Such  reports  shall  specify  the  month 
and  reporting  period  (A,  B,  C,  D,  E  or  F) 
to  which  each  report  refers. 

4.  Immediately  after  the  deadline  has 
passed  for  receipt  of  Ae  reports  for  each 
period,  the  Executive  Secretary  shall 
notify  all  Contracting  Parties  engaged  in 
fishing  activities  in  the  area,  ci  the  total 
catch  taken  during  the  reporting  period, 
the  total  aggregate  catch  for  the  season 
to  date  together  with  an  ettiraate  of  the 
date  upon  which  the  total  allowable 
catch  is  likdy  to  be  readied  for  that 


season.  The  estimate  shall  be  based  on 
a  projection  forward  of  the  trend  in 
daily  catch  rates,  obtained  using  Hnear 
regression  techniques  from  a  number  of 
the  most  recent  catch  reports. 

5.  At  the  end  of  every  five  reporting 
periods,  the  Executive  Secretary  shall 
inform  all  Contracting  Parties  of  the 
total  catch  taken  during  the  five  most 
recent  reporting  periods,  the  total 
aggregate  catch  for  the  season  to  date 
together  with  an  estimate  of  the  date 
upon  which  the  total  allowable  catch  is 
likely  to  be  reached  for  that  season. 

6.  If  the  estimated  date  of  completion 
of  the  TAC  is  within  five  days  of  the 
date  on  which  the  Secretariat  received 
the  report  of  the  catches,  the  Ebiecutive 
Secretary  shall  inform  all  Contracting 
Parties  that  the  fishery  will  close  on  that 
estimated  day  or  on  the  day  cm  which 
the  report  waa  received,  whichever  is 
the  later. 

CONSER  VA  TION  MEASURE  37/X, 
Effort  and  Biological  Data  Reporting 
System  for  Dissostichus  eleginoides 
Statistical  Subarea  4aJ  for  the  1991/92 
Season 

This  Conservation  Measure  is 
adopted  in  accordance  with 
Conservation  Measure  7/V: 

1.  At  the  end  of  each  reporting  period, 
as  defined  in  Consorvation  Measure  36/ 
X,  eadi  Contracting  party  shall  obtain 
from  each  of  its  vessels  the  haul-by-haul 
data  required  to  complete  the  CCAMLR 
fine-scale  catch  and  effort  data  form  for 
longline  fisheries  (Form  C2,  Ver.  2).  It 
shall  transmit  those  data  to  the 
Executive  Secretary  not  later  than  the 
end  of  the  following  reporting  period. 

2.  At  the  end  of  each  month,  each 
contracting  party  shall  obtain  from  each 
of  its  vessels  a  representative  sample  of 
length  composition  measurements  from 
the  fishery  (Form  B2,  Ver.  4).  It  shall 
transmit  those  data  to  the  Executive 
Secretary  not  later  than  the  end  of  the 
following  month. 

3.  Failure  by  a  Contracting  Party  to 
provide  the  haul-by-haul  data  for  three 
consecutive  reporting  periods  shall 
result  in  the  closure  of  the  fishery  to 
vessels  of  that  Contracting  Party.  If  the 
Executive  Secretary  has  not  received 
haul-by-haul  data  for  two  consecutive 
reporting  periods  he  shall  notify  the 
Contracting  Party  that  the  fiah«7  virill 
be  closed  to  that  Contracting  party 
unless  those  data  (including  arrears  of 
data]  are  provided  by  the  end  of  the 
next  reporting  period.  If  at  the  end  of  the 
next  reporting  period  those  data  have 
still  not  been  provided,  the  Executive 
Secretary  shall  notify  all  C<Hitracting 
Parties  of  the  closure  of  the  fishery  to 
vessels  of  the  Contracting  Party  which 
has  failed  to  Wf^y  the  data  ss  required. 


4.  Failure  by  a  Contracting  Party  to 
provide  the  length  composition  data  for 
three  consecutive  months  shall  result  in 
the  closure  of  the  fishery  to  vessels  of 
that  Contracting  Party.  If  the  Executive 
Secretary  has  not  received  length 
composition  data  for  two  consecutive 
months  he  shall  notify  the  Contracting 
Party  unless  those  data  (including 
arrears  of  data)  are  provided  by  the  end 
of  the  next  month.  If  at  the  end  of  the 
next  month  those  data  have  still  not 
been  provided,  the  Executive  Secretary 
shall  notify  all  Contracting  Parties  of  the 
closure  of  the  fishery  to  vessels  of  the 
Contracting  Party  which  has  failed  to 
supply  the  data  as  required. 

CONSERVA  TION  MEASURE  38/X, 
Limitation  of  the  Total  Catch  of 
Eletrona  caHsbergi  in  Statistical 
Subarea  48  J  for  the  1991/92  Season 

This  Conservation  Measure  is 
adopted  in  accordance  with 
Conservation  Measure  7/V: 

1.  For  the  purpose  of  this 
Conservation  Measure  the  fishing 
season  is  defined  as  the  period  from  2 
November  1991  to  the  end  of  the 
Commission  meeting  in  1992. 

2.  The  total  catdi  of  Electrona 
ccrlsbergi  in  the  1991/92  season  shall 
not  exceed  345J)00  tonnes  in  Statistical 
Subarea  48.3. 

3.  In  addition,  the  total  catch  of 
Electrona  carlsbergi  in  the  1991/92 
season  shaU  not  exceed  53,000  tonnes  in 
the  Shag  Rod(s  region,  defined  as  the 
area  bounded  by  52*30'S,  40'W:  STSO^ 
44'W;  54*30^  40*W  and  54'30'S,  44^^. 

4.  In  Statistical  Subarea  48.3,  the  by- 
catch  of  Notothenia  gibberifrons  shall 
not  exceed  500  tonnes  and  the  by-catch 
of  any  of  the  following  species: 
Notothenia  rosii,  Notothenia 
squamifrons,  Chaenocephalus  aceratus, 
Pseudochaenicthys  georgianus,  and 
Champsocephalua  gunnari  thaU  not 
exceed  300  tonnes. 

5.  The  fishery  in  Statistical  Subarea 
4&3  shall  close  if  the  by-catch  of  any  of 
the  species  named  in  paragraph  4  above 
reaches  their  by-catch  limit  of  if  the  total 
catch  of  Electrona  carlsbergi  reaches 
245,000  tonnes,  whichever  comes  first. 

6.  The  fishery  in  the  Shag  Rocks 
region  shall  dose  if  the  by-catch  of  any 
of  the  species  named  in  paragraph  4 
above  reaches  their  by-catch  limit  or  if 
the  total  catch  of  Electrona  carlsbergi 
reaches  53,000  tonnes,  whichever  comes 
first. 

7.  If,  in  the  course  of  the  directed 
fishery  tor  Electrona  carlsbergi,  the  by- 
catdi  of  any  one  haul  of  any  of  the 
species  named  in  paragraph  4  above 
exceeds  6%.  the  fishing  vessel  shall 
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move  to  another  Hshing  ground  within 
the  subarea. 

a  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  The  Catch  Reporting  System  set  out 
in  Conservation  Measure  40/X  shall 
apply  in  the  1991/92  season;  and 

(ii)  The  Data  Reporting  System  set  out 
in  Conservation  Measure  39/X  shall 
apply  in  the  1991/92  season. 

CONSER  VA  TION  MEASURE  39/X. 
Biological  Data  Reporting  System  for 
Electrona  carlsbergi,  in  Statistical 
Subarea  48.3  for  the  1991/92  Season 

This  Conservation  Measure  is 
adopted  in  accordance  with 
Conservation  Measure  7/V. 

Each  month  the  length  composition  of 
a  minimum  of  500  fish,  randomly 
collected  from  the  commercial  fishery, 
will  be  measured  and  the  information 
passed  to  the  Executive  Secretary  not 
later  than  the  end  of  the  month , 
following.  I 

CONSER  VA  TION  MEASURE  40/X. 
Monthly  Catch  and  Effort  Reporting 
System 

This  Conservation  Measure  is 
adopted  in  accordance  with 
Conservation  Measure  7/V  where 
appropriate: 

1.  For  the  purposes  of  this  Catch  and 
Effort  Reporting  System  the  reporting 
period  shall  be  defined  as  one  calendar 
month. 

2.  At  the  end  of  each  reporting  period, 
each  Contracting  Party  shall  obtain  from 
each  of  its  vessels  its  total  catch  and 
total  days  and  hours  fished  for  that 
period  and  shall,  by  cable  or  telex, 
transmit  the  aggregated  catch  and  days 
and  hours  fished  for  its  vessels  so  as  to 
reach  the  Executive  Secretary  not  later 
than  the  end  of  the  next  reporting 
period. 

3.  Such  reports  shall  specify  the  month 
to  which  each  report  refers. 

4.  Immediately  after  the  deadline  has 
passed  for  receipt  of  the  reports  for  each 
period,  the  Executive  Secretary  shall 
notify  all  Contracting  Parties  of  the  total 
catch  taken  during  the  reporting  period, 
the  total  aggregate  catch  for  the  season 
to  date,  together  with  an  estimate  of  the 
date  upon  which  the  total  allowable 
catch  is  likely  to  be  reached  for  that 
season.  The  estimate  shall  be  based  on 
a  projection  forward  of  the  trend  in 
daily  catch  rates,  obtained  using  linear 
regression  techniques  from  a  number  of 
the  most  recent  catch  reports. 

5.  In  the  case  of  finfish.  if  the 
estimated  date  of  completion  of  the  TAC 
is  within  one  reporting  period  of  the 
date  on  which  the  Secretariat  received 
the  report  of  the  catches,  the  Executive 
Secretary  shall  inform  all  Contracting 


Parties  that  the  fishery  will  close  on  that 
estimated  day  or  on  the  day  on  which 
the  report  was  received,  whichever  is 
the  later. 

CONSER  VA  TION  MEASURE  41 /X, 
Prohibition  of  Directed  Fishing  for 
Fin  fish  in  Statistical  Subarea  48.1  for 
the  1991/92  Season 

Taking  of  finfish,  other  than  for 
scientific  research  purposes,  in 
Statistical  Subarea  46.1  is  prohibited  in 
the  1991/92  season,  defined  as  the 
period  from  2  November  1991  to  the  end 
of  the  Commission  meeting  in  1992. 

CONSERVA  TION  MEASURE  42/X. 
Prohibition  of  Directed  Fishing  for 
Finfish  in  Statistical  Subarea  48.2  for 
the  1991/92  Season 

Taking  of  finfish,  other  than  for 
scientific  research  purposes,  in 
Statistical  Subarea  48.2  is  prohibited  io 
the  1991/92  season,  defined  as  the 
period  from  November  1991  to  the  end  of 
the  Commission  meeting  in  1992. 

CONSER  VA  TION  MEASURE  43/X. 
Prohibition  of  Directed  Fishing  for 
Notothenia  squamifrons  Statistical 
Division  58.4.4  (Ob  and  Lena  Banks)  for 
the  1991/92  Season 

Taking  of  Notothenia  squamifrons, 
other  than  for  scientific  researdi 
purposes,  in  Statistical  Division  58.4.4 
(Ob  and  Lena  Banks)  is  prohibited  in  the 
1991/92  season,  defined  as  the  period 
from  2  November  1991  to  the  end  of  the 
Commission  meeting  in  1992. 

RESOLUTION  8/X  Protection  of  the 
Seal  Island  CEMP  Site 

1.  The  Commission  noted  that  a 
program  of  long-term  studies  is  being 
undertaken  at  the  Seal  Islands,  South 
Shetland  Islands,  as  part  of  the 
CCAMLR  Ecosystem  Monitoring, 
Program  (CEMP).  Recognizing  that  these 
studies  may  be  vulnerable  to  accidental 
or  willful  interference,  the  Commission 
expressed  its  concern  that  this  CEMP 
site,  the  scientific  investigations,  and  the 
Antarctic  marine  living  resources 
therein  be  protected. 

2.  Therefore,  the  Commission 
considers  it  appropriate  to  accord 
protection  to  the  Seal  Islands  CEMP 
Site. 

3.  Members  are  requested  to  comply, 
on  a  voluntary  basis,  with  the  provisions 
of  the  draft  management  plan  for  the 
Seal  Islands  CEMP  Site  pending  the 
conclusion  of  consultations  with  SCAR, 
the  Antarctic  Treaty  Consultative 
Parties  and,  if  appropriate,  the 
Contracting  Parties  to  other  components 
of  the  Antarctic  Treaty  System. 

4.  It  was  agreed  that,  in  accordance 
with  article  X,  the  Commission  would 


draw  this  Resolution  to  the  attention  of 
any  State  that  is  not  a  Party  to  the 
Convention  and  whose  nationals  or 
vessels  are  present  in  the  Convention 
Area. 

Other  CoDservatioa  Measures  In  Force 

The  Commission  agreed  that 
Conservation  Measures  2/in  (as 
amended  by  Conservation  Measure  19/ 
DC  to  delete  the  reference  to 
Champsocephalus  qunnari),  3lW,  4/V. 
and  7/V  and  18/IX  should  remain  in 
force  as  they  stand.  Conservation 
Measures  20/IX  to  28/IX  inclusive 
expired  at  the  end  of  the  1990/91  season. 

Catch  Reporting 

Catches  of  D.  eleginoides,  including 
haul  by  haul  data,  should  be  reported  to 
the  Secretariat  every  five  days, 
according  to  the  system  as  described  in 
Conservation  Measure  36/X.  Biological 
data,  however,  should  be  reported 
monthly  according  to  the  protocols  set 
out  in  Conservation  Measure  37/IX. 

Catches  of  E.  carlsbergi,  should  be 
reported  to  the  Secretariat  at  the  end  of 
each  calendar  month,  according  to  the 
system  described  in  Conservation 
Measure  40/X.  In  addition,  biological 
data  should  be  reported  every  month  in 
accordance  with  Conservation  Measure 
39/X, 

Dated:  December  20, 1991. 
Raymond  Amaudo, 

Chief.  Division  of  Polar  Affairs,  Office  of 
Oceans  Affairs. 

[PR  Doc.  92-117  Filed  1-3-82;  8:45  am) 
BIUJNQ  CODE  471»«Mi 


DEPARTMENT  OF  TRANSPORTATION 

Offlc«  Of  the  Secretary 

Aircraft  Accessibility  Federal  Advisory 
Committee 

agency:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 
ACTION:  Notice  of  establishment  of 
federal  advisory  committee. 

summary:  This  notice  announces  the 
establishment  of  an  advisory  committee 
to  provide  guidance  to  the  Department 
of  Transportation  (DOT)  concerning 
access  to  lavatories  on  narrow-body 
aircraft  for  persons  with  disabilities, 
including  persons  in  wheelchairs. 

Aircraft  Accessibility  Federal  Advisory 
Committee  Charter 

/.  Purpose 

This  charter  establishes  a  federal 
advisory  committee  to  provide  guidance 
to  the  Department  of  Transportation 
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(DOT)  concerning  access  to  lavatories 
on  narrow  body  aircraft  for  persmn 
with  disabilities  including  persona  who 
use  wheelchairs.  It  sets  forth  guidelines 
for  operation  of  the  committee  in 
accordance  with  the  Federal  Advisory 
Committee  Act  5  U.S.C  app.  I  (FACA). 
and  the  Department's  regulations  on 
Federal  Advisory  Committee,  49  CFR 
part  95. 

//.  Sponsor  and  Office  Providing  Support 
Services 

The  Office  of  the  Assistant  Secretary 
for  Policy  and  International  Affairs  will 
sponsor  the  committee.  Hie  Office  of 
Transportation  Regulatory  Affairs  will 
provide  support  services. 

///.  Scope  of  Objectives 

(a)  The  committee  will  advise  the 
Secretary  of  DOT  on  issues  necessary 
for  further  rulemaking  to  implement  the 
Air  Carrier  Access  Act  of  196&  The 
committee  will  advise  the  Department 
on  matters  such  as: 

1.  Whether  it  is  feasible  to  design  a 
toilet  that  can  be  fitted  into  narrow  body 
aircraft  that  will  accommodate  persons 
with  disabihties,  including  those  who 
use  wheelchairs; 

2.  For  the  various  cabin  configurations 
of  different  aircraft  types  under  200 
seats,  what  physical  layouts  are 
possible  to  offer  passengers  at  least 
visual  privacy,  and  the  ability  to 
maneuver  in  the  lavatories? 

3.  What  physical  layouts  are  possible 
which  would  provide  disabled 
passengers  full  maneuvering  ro<Mn  using 
an  on-board  chair  inside  the  lavatory? 
What  layouts  would  provide  partial 
accessibility,  (e.g.  a  privacy  area  curtain 
outside  the  lavatory)? 

4.  Which  designs  can  be  accomplished 
without  the  loss  of  revenue  seats? 
Which  design  can  be  accomplished  with 
only  a  minimal  loss  of  revenue  seats? 

5.  How  would,  such  arrangements 
impact  on  the  passengers  traffic  within 
the  cabin,  flight  attendant  duties  in 
galleys,  and  the  opportunity  far 
passengers  to  use  other  lavatories? 

6.  How  might  such  arrangements 
impair  safety? 

7.  In  small  planes,  where  can  the  aisie 
diairs  be  stored? 

8.  Down  to  what  size  airplanes  and 
what  types  can  such  requirements 
reasonably  be  imposed? 

9.  Should  the  requirements  for 
accessible  lavatories  be  made  a  function 
of  stage  length  (i.e.  the  length  of  the 
flight  which  the  aircraft  performs) 
instead  of  airplane  size,  and  if  so  for 
what  stage  lengths  should  such 
requirements  be  improved? 

The  Department  wiU  xae  advice 
provided  by  the  committee  to  develop  a 


notice  of  proposed  rulemaking  and  • 
final  rule. 

(b)  The  committee  shall  act  solely  in 
an  advisory  capacity  to  the  Department 
and  shall  neither  exercise  any  program 
management  responsibility  nor  make 
decisions  directly  afliecting  the  matters 
on  whidi  it  provides  advice. 

IV.  Duties 

Consistent  with  the  scope  and 
objectives  described  in  Section  of  this 
charter,  the  committee  is  authorized  to: 

(a)  Review  comments  submitted  to 
Docket  No  46812  in  response  to  the 
Supplemental  Notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  March  6, 1990. 

(b)  Provide  a  forum  for  discussion  of 
issues  that  will  be  covered  in  the 
proposed  and  final  rules. 

(c)  Respond  to  specific  assignments 
made  by  the  sponsor. 

V.  Membership 

(a)  The  committee  will  consist  of 
approximately  20  members  appointed  by 
the  Assistant  Secretary  for  PoUcy  and 
International  Affairs  with  the  approval 
of  the  Secretary.  Members  will  be 
representative  of  oi^anizations  diat 
have  an  interest  in  gaining  access  to 
lavatories  in  narrow  body  aircraft  and 
airline  industry  representatives. 

(b)  The  membership  will  be  balanced 
in  terms  of  points  of  view  represented. 

VI.  Chairperson(a) 

The  Chairper8on(s)  will  be  appointed 
by  the  Assistant  Secretary  for  Policy 
and  International  Affairs. 

VU.  Meetings 

(a)  The  Committee  and  any 
subcommittee  will  meet  and  terminate 
at  the  call  of  the  designated  federal 
official.  Agenda  will  be  reviewed  and 
approved  by  the  designated  federal 
official. 

(b)  Each  committee  and  subcommittee 
meeting  will  be  open  to  the  public.  A 
notice  of  each  meeting  will  be  published 
in  the  Federal  Register  at  least  fifteen 
days  in  advance  of  the  meeting.  Shorter 
notice  is  permissible  in  cases  of 
emergency,  but  the  reason  for  the 
emergency  must  be  reported  in  the 
notice. 

(c)  Detailed  minutes  of  each  meeting 
will  be  kept  and  their  accoracy  certified 
to  by  the  committee  chairperson.  The 
minutes  wiU  indude  the  time  and  place 
of  the  meetings,  a  record  of  the  persons 
preaoit,  a  conqilete  summary  of  matters 
discussed  and  conclusimia  reached,  if 
any.  by  the  committee  or  any 
subcommittee. 


VIII.  Compensation  for  Non-Federal 
Members 

Non-federal  government  members 
serve  without  compensation,  but  may  be 
reimbursed  for  expenses. 

IX.  Estimated  Annual  Cost  to  the 
CovemmaU 

Some  cost  to  the  government  is 
anticipated.  However,  shoidd  cost  be 
incurred,  in  no  event  will  those  costs 
exceed  $50,000  and  one  quarter  person 
years,  which  is  the  ceiling  for  this 
committee.  No  government  staff 
positions  are  being  allocated  to  the 
committee  on  a  full-time  bans. 

X.  Public  Interest 

The  information  and  use  of  the 
committee  is  determined  to  be  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  TransportatioQ  by  law. 

XI.EffecUveDate 

This  charter  is  effective  fifteen  Asy% 
after  publication  in  the  Federal  Rcgiatar, 

and  terminates  upon  completion  of  the 
subject  rulemaking  or  two  years  after 
this  date,  whichever  occurs  first,  unless, 
before  such  time,  it  is  extended  in 
accordance  with  the  FACA  and  other 
applicable  requirements. 
FOR  niNTHER  IWronHATIOII  CONTACTt 
Donald  R.  Trilling,  Director,  Office  of 
Transportation  Regulatory  Affairs. 
Department  of  Transportation,  400  7th 
Street,  SW..  Washington,  DC  20590, 
Telephone  (202)  336-4220:  or  Ira  Laster, 
Jr.,  Senior  Program  Coordinator,  Office 
of  Transportation  Regulatory  Affairs, 
Department  of  Transportation,  400  7tfi 
Street.  SW.,  Washington,  DC  20590. 
Telephone  (202)  386-4859. 

Issued  on  December  27, 19Q1. 


Jefbvy  N.  S^b— ,      i 

Assitlant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc  82-145  Filed  1-4-02;  ft45  am) 


Federal  Aviation  Administration 

Accaptanca  of  Noisa  Expoaura  Mapa 
and  Raquast  for  Raviaw  of  Noiaa 
Compatibnty  Program  for  HcClalan- 
Paloroar  Airport,  Carist>ad.  Calif  ornia 

MBICV:  Federal  Aviation 

Administration,  DOT. 

action:  Notice. 

auMMAWV:  The  Federal  Aviation 
Administratkm  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  County  of  San 
Diego,  California  fa-  the  McClellan- 
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Palomar  Airport  under  the  provisions  of 
title  I  of  the  Aviation  Safety  and  Noise 
Abaten»ent  Act  of  1979  [Pub.  L  96-193) 
and  l4  CFR  part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  the  McClellan- 
Palomar  Airport  under  part  150  in 
conjunction  with  the  noise  exposure 
map.  and  that  this  program  will  be 


approved  or  disapproved  on  or 
June  17. 1992. 


>efore 


EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  December  20, 
1991.  The  public  comment  period  ends 
February  18, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  T.  Johnstone,  Airport  Planner. 
Federal  Aviation  Administration, 
Planning  Section,  AWP-611.3,  P.O.  Box 
92007,  Worldway  Postal  Center.  Los 
Angeles,  California  90009-2007. 
Telephone  (310)  297-1621.  Comments  on 
the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 


SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  fmds 
that  the  noise  exposure  maps  submitted 
for  the  McClellan-Palomar  Airport  are  in 
compliance  with  applicable 
requirements  of  ParLlSO,  effective 
December  20, 1991.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  June  17. 1992.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport.  , 

An  airport  operator  who  has  | 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150.  promulgated 
pursuant  to  title  I  of  the  Act.  may  submit 
a  noise  compatibility  program  for  FAA 


approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional  non- 
compatible  uses. 

The  County  of  San  Diego,  California, 
submitted  to  the  FAA  on  October  12. 
1990,  noise  exposure  maps,  descriptions 
and  other  dociunentation  which  were 
produced  during  the  preparation  of  the 
McClellan-Palomar  Airport  Noise 
Compatibility  Study  dated  August  1990. 
It  was  requested  that  the  FAA  review 
this  material  as  the  noise  exposure 
maps,  as  described  in  section  103(a)(l] 
of  the  Act,  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  County  of 
San  Diego.  The  speciHc  maps  under 
consideration  are  Exhibits  Q  and  R  in 
the  submission.  The  FAA  has 
determined  that  these  maps  for 
McClellan-Palomar  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  December  20. 1991.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 


which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  9  150.21  of 
FAR  part  150.  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  the 
McClellan-Palomar  Airport,  on 
December  29. 1991.  Preliminary  review 
of  the  submitted  material  indicates  that 
it  conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  before  June  18. 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration.  800 

Independence  Avenue.  SW.,  room  617, 

Washington.  DC  20591. 
Federal  Aviation  Administration, 

Western-Pacific  Region.  Airports 

Division.  AWP-600. 15000  Aviation 

Blvd.,  room  3E24,  Hawthorne,  CA 

90261. 
County  of  San  Diego,  Department  of 

Public  Works,  5555  Overland  Avenue, 

San  Diego.  CA  92123. 
McClellan-Palomar  Airport.  2198 

Palomar  Airport  Road,  Carlsbad.  CA 

9200a 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  further  information 

CONTACT. 
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Issued  in  Hawthorne,  California  on 
December  20, 1991. 
HennanC  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 
(FR  Doc.  92-148  Filed  1-^-92: 8:45  am] 

BHJJNQ  CODE  4S10-194I 


Nationai  Highway  Traffic  Safety 
Adminiatration 

[Docket  Na  91-81:  Notloe  2;  Ooctet  Na  91- 
60;  Notice  2] 

The  Clarity  Qroup,  Inc^  Solectria  Corp.; 
Extenaion  of  Time  To  Comment  on 
Petition  for  Temporary  Exemption 
From  Sevenrf  Federal  Motor  Vehicle 
Safety  Standarda 

On  December  4, 1991.  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  published  notice  of  receipt  of 
a  petition  from  The  Clarity  Group.  Inc., 
dba  Electric  Transportation 
Applications,  for  temporary  exemption 
from  several  Federal  motor  vehicle 
safety  standards  (56  FR  63546).  The 
comment  closing  date  on  the  notice  is 
January  3, 1992.  Ford  Motor  Company 
has  petitioned  for  an  extension  of  time 
in  which  to  comment.  December  20. 
1991,  is  the  last  woricing  day  for  Ford, 
prior  to  its  Christmas  and  New  Year's 
recess,  and  it  does  not  return  to  woiic 
until  January  2, 1992.  Because  it  has  an 
active  electric  vehicle  program,  it 
believes  it  can  provide  information 
helpful  to  NHTSA  in  its  deliberations  on 
the  merits  of  the  petition.  Ford  requested 
a  30-day  extension. 

On  December  17, 1991,  the  agency 
published  a  similar  notice  with  respect 
to  a  petition  by  Solectria  Corporation  for 
a  temporary  exemption  from  several 
Federal  motor  vehicle  safety  standards 
(56  FR  65531).  The  comment  due  date  on 
this  notice  is  January  16, 1992.  Because 
part  of  the  comment  period  for  this 
notice  also  falls  during  holiday  recesses, 
the  agency  believes  that  it  is  in  the 
public  interest  to  extend  the  comment 
date  on  this  notice  as  well. 

Accordingly,  in  consideration  of  the 
foregoing,  the  due  dates  for  comments 
on  Docket  91-51  and  Docket  91-60  are 
hereby  extended  to  January  31, 1992. 

Authority:  15  U.S.C.  1410;  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued:  December  30, 1991. 
Bairy  Felrice. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  92-118  Filed  1-3-92;  8:45  am] 
MUJNQ  COOC  4«1»4S-«i 


[Dodcet  Na  Sl-^l;  NoUec  1] 

Solar  Electric  Engineering.  Receipt  of 
Petition  for  Temporary  Exemption 
From  Five  Federal  Motor  Vehlcie 
Safety  Standarda 

Solar  Electric  Engineering  of  Santa 
Rosa,  California,  has  applied  for  a 
temporary  exemption  from  five  Federal 
motor  vehicle  safety  standards  for 
passenger  cars  and  trucks  that  it 
converts  to  electric  power.  The  basis  of 
the  petition  is  that  an  exemption  will 
facilitate  the  development  and  field 
evaluation  of  low-emission  motor 
vehicles. 

Notice  of  receipt  of  the  petition  is 
published  in  accordance  with  agency 
regulations  on  the  subject  (49  CFR  part 
555),  and  does  not  represent  any 
judj^ent  of  the  agency  on  the  merits  of 
the  petition. 

Petitioner  intends  to  convert  1992 
model  Ford  Escort  passenger  cars,  and 
Chevrolet  SlO  pickup  trucks  to  electric 
power,  as  well  as  certain  other 
unspecified  passenger  cars  certified  as 
conforming  to  the  Federal  motor  vehicle 
safety  standards.  The  Fords  will  be 
marketed  under  the  name  "Electron- 
One",  and  the  Chevrolets  under  the 
name  "Electron-Two."  The  basis  of  the 
petition  is  that  a  temporary  exemption 
would  facilitate  the  development  and 
field  evaluation  of  a  low-emission  motor 
vehicle,  as  provided  by  49  CFR  555.6(c). 

The  vehicles  to  be  converted  have 
been  certified  by  their  original 
manufacturers  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  However,  petitioner  has 
determined  that  the  vehicles  may  not 
conform  with  all  or  part  of  five  Federal 
motor  vehicle  safety  standards  after 
their  modification.  The  standards  and 
sections  for  which  exemptions  are 
requested  are  discussed  more  fully 
below. 

1.  Standard  No.  103,  Windshield 
Defrosting  and  Defogging  Systems. 

2.  Standard  No.  105,  Hydraulic  Brake 
Systems. 

Petitioner  states  that  the  vehicles 
originally  conform  to  these  standards, 
but  it  is  unsure  whether  performance 
requirements  are  met  after  conversion. 

3.  Standard  No.  201,  Occupant  Crash 
Protection. 

4.  Standard  No.  204,  Steering  Control 
Rearward  Displacement 

5.  Standard  No.  206.  Occupant  Crash 
Protection. 

None  of  the  impact  protection 
materials  of  vehicles  certified  to  comply 
with  Standard  No.  201  are  removed  as 
part  of  the  conversion,  and  the  vehicle's 
original  restraint  system  conforming  to 
Standard  No.  208  remains  in  place. 


However,  the  petitioner  is  unsure 
whether  performance  differs  "since  the 
weight  and  mass  has  (sic)  been  altered. ' 

According  to  the  petitioner,  an 
exemption  would  facilitate  the 
development  and  field  evaluation  of  a 
low-emission  motor  vehicle  by  enabling 
the  petitlpner  to  produce  and  market  its 
vehicles.  Such  exemption  would  not 
unduly  degrade  the  safety  of  the  vehicle 
because  of  its  intended  use  in  low  speed 
urban  areas. 

Further,  argues  the  petitioner,  granting 
the  exemption  would  be  in  the  public 
interest  and  consistent  with  the  National 
Traffic  and  Motor  Vehicle  Safety  Act 
because  the  vehicles  would  "reduce  air 
pollution  at  street  level  and  lessen  the 
dependence  of  the  United  States  on 
importation  of  petroleum." 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109. 400  Seventh  Street,  SW., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and«fter  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  February  3, 
1992. 

Anthority:  15  U.S.C  1410;  delegations  of 
authority  at  49  CFR  1.50,  and  S01.a 

Issued  on  December  30. 1991. 
Baiiy  Felrica, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  91-119  Filed  1-3-92;  8:45  am] 

MLUNQ  COOC  4»10-«»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requiremento  Submitted  to  0MB  for 
Review 

December  30, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
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Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0205. 

Form  Number  IRS  Form  5452. 

Type  of  Review:  Revision.     ■ 

Title:  Corporate  Report  of     I 
Nondividend  Distributions. 

Description:  Form  5452  is  used  by 
corporations  to  report  their  nontaxable 
distributions  as  requested  by  Internal 
Revenue  Code  (IRC)  section  6042(d)(2). 
The  information  is  used  by  IRS  to  verify 
that  the  distributions  are  nontaxable  as 
claimed. 

Respondents:  Farms,  Businesses  or 
other  for-profit,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,700. 

Estimated  Burden  Hours  Per 
Respondent /Recordkeeper 

Recordkeeping— 24  hours,  9  minutes. 

Learning  about  the  form  or  the  law — 1 
hour,  20  minutes. 

Preparing  the  fonn — 3  hours,  39 
minutes. 

Copying,  assembling,  and  sending  the 
form  to  IRS — 32  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  50,439  hours. 

OMB  Number  1545-1099. 

Form  Number  IRS  Form  8811. 

Type  of  Review:  Extensive. 

Title:  Information  Return  for  Real 
Estate  Mortgage  Investment  Conduits 
(REMICs)  and  Issuers  of  Collateralized 
Debt  Obligations. 

Description:  Form  8811  will  be  used  to 
collect  the  name,  address,  and  phone 
number  of  representative  of  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  who  can  provide  brokers  with 
the  correct  income  amounts  that  the 
broker's  clients  must  report  on  their 
income  tax  returns.  It  is  estimated  that 
there  are  some  1,000  REMICs  currently 
in  existence. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Pe^ 
Respondent/Recordkeeper 

Recordkeeping — 2  hours,  38  minutes. 

Learning  about  the  form  or  the  law — 
24  minutes. 

Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS— 27 
minutes. 


Frequency  of  Response:  Other 
(Taxpayer  must  only  file  once  for  each 
obligation  issued.) 

Estimate  Total  Reporting/ 
Recordkeeping  Burden:  3,490  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sundeiiiauf 
(202)  395-686a  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  HoUaad. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  92-113  Filed  1-3-92;  8:45  am) 

BtLUNQ  CODE  4S3IM>1-M 


Public  Inf  ormatton  Conection 
Requirements  SutNnitted  to  OMB  for 
Review 

December  30, 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperworic  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  Regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Peimsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 

Firearms 

OMB  Number  1512-0059. 

Form  Number  ATF  F  5120.29. 

Type  of  Review.  Extension. 

Title:  Bonded  Wineries — Formula  and 
Process  for  Wine,  Letterhead 
Applications  and  Notices  Relating  to 
Formula  Wine. 

Description:  ATF  F  5120.29  is 
completed  by  proprietors  of  bonded 
wineries  who  intend  to  produce  wine,  to 
ensure  that  the  formulas  and  processes 
used  in  the  production  of  wine  are  in 
accordance  with  the  regulations  of  the 
Federal  Alcohol  Administration  Act  and 
the  Internal  Revenue  Code. 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Burden  Hours  Per 
Respondent.  2  hours. 

Frequency  of  Response:  On  occasio'ii. 

Estimated  Total  Reporting  Burden: 
1,200  hours. 

OMB  Number  1512-0092. 


Form  Number  ATF  F  5100.31  (1648/ 
1649/1650). 

Type  of  Review:  Extension. 

Title:  Application  for  Certification/ 
Exemption  of  Label/Bottle  Approval 
Under  the  Federal  Alcohol 
Administration  Act. 

Description:  The  Federal  Alcohol 
Administration  Act  regulates  the 
labeling  of  alcoholic  beverages  and 
designates  the  Treasury  Department  to 
oversee  compliance  with  regulations. 
This  form  is  completed  by  the  regulated 
industry  and  submitted  to  Treasury  as 
an  application  to  label  their  products. 
Treasury  oversees  label  application  to 
prevent  consumer  deception  and  to 
deter  falsification  of  unfair  advertising 
practices  on  alcoholic  beverages. 

Respondents:  Businesses  or  other 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
6,060. 

Estimated  Burden  Hours  Per 
Respondent.  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
27,300  hours. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-6930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  room  3200. 650 
Massachusetts  Avenue.  NW.. 
Washington.  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  39S-6680.  Office  of  Management 
and  Budget  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
LmslClMlaBd. 

Departmental  Reports  Management  Officer. 
(FR  Doa  92-153  Filed  1-»-92;  8:45  am] 

MLUNG  CODE  4S10-31-W 


Rscal  Service 

Renegotiation  Board  Interest  Rate 
Prompt  Payment  Interest  Rate 
Contracts  Disputes  Act 

Although  the  Renegotiation  Board  is 
no  longer  in  existence,  other  Federal 
Agencies  are  required  to  use  interest 
rates  computed  under  the  criteria 
established  by  the  Renegotiation  Act  of 
1971  (Pub.  L  92-41).  For  example,  the 
Contracts  Disputes  Act  of  1978  (Pub.  L. 
95-563)  and  the  Prompt  Payment  Act 
(Pub.  L  97-177)  are  required  to  calculate 
interest  due  on  claims  "  *  *  *  at  a  rate 
established  by  the  Secretary  of  the 
Treasury  pursuant  to  Public  Law  92-41 
(85  Stat.  97)  for  the  Renegotiation 
Board." 

Therefore,  notice  is  hereby  given  that, 
pursuant  to  the  above  mentioned 
sections,  the  Secretary  of  the  Treasury 
has  determined  that  the  rate  of  interest 


U  Ml 


applicable  for  the  purpose  of  said 
sections,  for  the  period  beginning 
January  1, 1992  and  ending  on  ]une  30, 
1992,  is  678%  per  centum  per  annum. 

Dated:  Deoember  18, 1991. 
Gerald  Mun^iy, 
Fiscal  Assistant  Secretary. 
IFR  Doc.  92-154  Filed  1-3-1992;  6:45  am) 
BUXMO  CODE  M10-3S-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  57.  No.  3 

Monday,  January  6,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  January  7, 

1992, 10  a.m. 

place:  999  E  Street.  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  discussed:  I 

Complianci.'  matters  pursuant  to  2  U.S.C. 
5  4J7g. 


Audits  conducted  pursuant  to  2  U.S.C  {  437g. 

S  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  January  9. 

1992, 10  a.m. 

PLACE:  999  E  Street,  NW..  Wash^ton, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  discussed: 

Correction  and  Approval  of  Minutes 
Title  26  CertiHcation  Matters 


Advisory  Opinion  1991-36:  Mr.  ]ohn  E. 
Impert.  Assistant  General  Counsel  of  The 
Boeing  Company 

***** 

Technical  and  Conforming  Amendments  to 

Honoraria  Regulations 
Administrative  Matters 


person  to  contact  for  information: 

Mr.  Fred  Eiland.  Press  Officer, 

Telephone:  (202)  37&-3155.    . 

Deletes  Hanis, 

Administrative  Assistant. 

[FR  Doc.  92-283  Filed  1-2-92;  2:44  pm] 

MLUNO  CODE  STIS-OI-H 
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Monday 
January  6,  1992 


Part  II 

Department  of 
Energy    ^_ 

Office  of  Conservation  and  Renewable 
Energy 


10  CFR  Part  455 
Grant  Programs  for  Schools  and 
Hospitals  and  for  Buildings  Owned  by 
Units  of  Local  Government  and  Public 
Care  Institutions;  Notice  of  Proposed 
Rulemaking  and  Public  Hearings 
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DEPARTyENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Part  455 

(Docket  No.  CE-RM-9t-130| 


Grant  Programs  for  Sctioois  and 
Hospitals  and  for  Buildings  Owned  by 
Units  of  Local  Government  and  Public 
Care  Institutions 

agency:  Onice  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  proposed  rulemaking 
and  public  hearings. 

summary:  Today  the  Department  of 
Energ>'  (DOE)  is  proposing  revisions  to 
the  regulations  for  its  Grant  Programs 
for  Schools  and  Hospitals  and  for 
Buildings  Owned  by  Units  of  Local 
Government  and  Public  Care 
Institutions,  also  known  as  the    i 
Institutional  Conservation  Program 
(program,  Institutional  Conservation 
Program,  or  ICP)  and  is  requesting 
public  comment.  The  program  provides 
grants  to  institutions  to  fund  detailed 
energy  audits,  called  technical 
assistance  programs  (TAs),  and  energy 
conservation  measures  (ECMs).  The 
purpose  of  the  proposed  revisions  is  to 
provide  States  and  institutional  grantees 
more  specific  guidance  in  some  areas  of 
program  operation  and  more  flexibility 
in  other  areas.  The  revisions  are  also 
intended  to  improve  DOE's  ability  to 
assist  States,  institutions,  and  other 
interested  parties  in  improving  energy 
efficiency,  reducing  energy  costs,  and 
leveraging  available  resources.  In  a 
number  of  cases,  the  revisions  reflect 
changes  to  the  program  made  by  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (Pub.  L 101- 
440). 

DATES:  Written  comments  (ten  copies)  in 
response  to  this  Notice  must  be  received 
by  DOE  on  or  before  February  14. 1992; 
to  ensure  their  consideration.  Three 
public  hearings  are  scheduled  to  be 
held:  in  Washington,  DC  on  February  4, 
in  Dallas,  TX  on  January  28,  and  in  San 
Francisco,  on  January  30.  Requests  to 
speak  at  the  hearings  must  be  received 
no  later  than  February  3,  for 
Washington,  January  27.  for  Dallas,  and 
January  27,  for  San  Francisco. 
ADDRESSES:  All  written  comments  (ten 
copies),  as  well  as  requests  to  speak  at 
the  public  hearings,  are  to  be  submitted 
to:  U.S.  Department  of  Energy,  Office  of 
Conservation  and  Renewable  Energy, 
CE-90,  Hearings  and  Dockets,  Notice  of 
Proposed  Rulemaking  for  Grant 
Programs  for  Schools  and  Hospitals  and 


for  Buildings  Owned  by  Units  of  Local 
Government  and  Public  Care 
Institutions,  1000  independence  Avenue, 
SW.,  Washington.  D.C.  20585,  (202)  586- 
3012.  FAX  comments  will  not  be 
accepted. 

The  public  hearings  will  be  held  at  the 
following  locations: 

January  28. 1992—1:30  p.m. 

Earle  Cabel  Federal  Building,  1100 
Commerce  Street,  room  IBISA  (1st 
Floor],  Dallas,  Texas. 

January  30, 1992—8:30  a.m. 

U.S.  Appraisers  Building,  630  Sansome 
Street  (btwn  Washington  &  Jackson), 
room  1415  (14th  Floor).  San  Francisco, 
CA. 

February  4. 1992—1  p.m. 

Loews  L'Enfant  Plaza  Hotel.  480 
L'Enfant  Plaza  SW.,  room  TBD. 
Washington.  DC. 

Each  person  to  be  heard  is  requested 
to  bring  ten  copies  of  his/her  Statement 
to  the  hearing.  In  the  event  any  person 
wishing  to  testify  cannot  meet  this 
requirement,  alternative  arrangements 
may  be  made  with  the  Office  of 
Hearings  and  Dockets  in  advance  by  so 
indicating  in  the  letter  or  phone  request 
to  make  an  oral  presentation. 

Transcripts  of  the  hearings,  as  well  as 
the  entire  rulemaking  record,  will  be 
available  for  inspection  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
at  the  following  address:  U.S. 
Department  of  Energy,  Freedom  of 
Information  Office  Reading  Room,  room 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  S.W.. 
Washington,  DC  20585,  (202)  586-6020. 
Ai^,person  may  purchase  a  copy  of  the 
traiiscript  from  tlie  reporter. 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding,  see  section  X,  "Opportunity 
for  Public  Comment,"  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  P.  Stapp.  U.S.  Department  of 
Energy,  Institutional  Conservation 
Program.  Con9er\'ation  and  Renewable 
Energy,  CE-531,  Forrestal  Building.  1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585.  (202)  586-2096. 

Neal  J.  Strauss  or  Vivian  Lewis.  U.S. 
Department  of  Energy,  Office  of  General 
Counsel,  Conservation  and  Regulations, 
GC-41.  6B-256.  Forrestal  Building.  1000 
Independence  Avenue.  S.W.. 
Washington,  DC  20585,  (202)  586-9507. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Description  of  the 
I'rogram. 

II.  Proposed  Rule  Changes. 


III.-VII1.  Environmental,  Regulatory  Impact, 
Small  Entity  Impact,  Paperwork  Reduction 
Act,  and  Other  Reviews. 

IX.  Catalog  of  Federal  Domestic 
Assistance. 

X.  Opportunity  for  Public  Comment. 

L  bitroductioo  and  DescriptioD  of  the 
Program 

The  Department  of  Energy  (DOE  or 
Department)  is  proposing  to  amend  the 
program  regulations  for  the  Institutional 
Conservation  Program,  10  CFR  part  455.  , 
authorized  by  title  III  of  the  Energy 
Policy  and  Conservation  Act,  as 
amended,  (the  Act)  42  U.S.C.  6371  et  seq. 
The  program  is  subject  to  the  general 
DOE  Assistance  Regulations  at  10  CFR 
part  600  which  is  cross  referenced  in  10 
CFR  part  455  and  sometimes  discussed 
in  this  preamble. 

The  Act  established  a  primary  goal  for 
the  program  of  reducing  energy  use  and 
costs  in  institutional  buildings.  To 
accomplish  this  goal,  it  authorized  DOE 
to  establish  cost-shared  energy 
conservation  grant  programs  to  fund 
TAs  in  public  and  private  non-profit 
schools,  hospitals,  and  buildings  owned 
by  units  of  local  government  and  public 
care  institutions  and  to  fund  the 
purchase  and  installation  of  ECMs  in 
schools  and  hospitals. 

The  TAs  are  used  to  identify  changes 
in  maintenance  and  operating 
procedures  and  new  equipment  or 
materials  that  could  conserve  energy  in 
eligible  buildings.  Implementation  of  the 
maintenance  and  operating  procedures 
and  installations  of  the  n^^v  ECMs 
contribute  to  energy  conservation  in  the 
building  where  they  are  used. 

The  purpose  of  today's  action  is  to 
improve  the  operation  of  the 
Institutional  Conservation  Program.  The 
Department  is  taking  these  actions 
based  on  its  experience  in  administering 
the  program  since  fiscal  year  1979, 
questions  raised  and  suggestions  made 
by  participants  in  the  program,  and 
amendments  to  the  Act  by  the  State 
Energy  Efficiency  Programs 
Improvement  Act  of  1990  (Pub.  L 101- 
440)  (19g04egislation).  Other  areas  of 
program  administration  require  revision 
because  the  program  has  evolved.  DOE 
is  proposing  to  rearrange  a  number  of 
the  subparts  to  the  rule  and  to  add  some 
new  subparts  and  new  sections,  to 
provide  a  more  logical  sequence  and  to 
make  the  rule  easier  to  use.  DOE  is  also 
making  a  number  of  minor  technical  or 
grammatical  corrections. 

DOE  is  also  seeking  to  facilitate  the 
leveraging  of  ICP  funds  by  encoiu-aging 
States  and  institutions  to  identify 
additional  sources  of  funding  for  energy 
efficiency  improvements  and  tc  obtain 
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funding  from  those  sources  where 
feasible.  Since  ICP  funding  is  limited,  it 
is  important  that  States  and  institutions 
utilize  non-grant  funding  sources 
whenever  possible.  Finally,  DOE 
believes  that  improved  and  more 
flexible  regulations  will  have  a  positive 
influence  on  energy  efHciency  efforts. 

Over  the  history  of  the  program,  DOE 
has  issued  numerous  policy  guidance 
memoranda  relating  to  various  areas  of 
program  administration  and 
implementation.  These  guidance 
memoranda  will  be  reviewed  and,  as 
appropriate,  edited  or  canceled  to 
properly  reflect  the  final  rule. 

11.  Proposed  Rule  Changes 

The  following  discussion  indicates  the 
changes  DOE  is  proposing  and  the 
reasons  for  the  changes.  It  is  important 
to  note  that  a  number  of  the  changes 
will  require  revisions  to  State  Plans. 
DOE  invites  comments  regarding  these 
changes  and  other  aspects  of  the 
program. 

The  principal  revisions  being 
proposed  in  this  action  are: 
Reorganizing  the  rule  in  more  logical 
order  and  adding  new  sections  and 
headings  for  clarity;  redefining 
"building"  to  cover  groups  of  structures 
centrally  metered  and  served  by  a 
central  utiUty  plant;  changing  the 
building  eligibiUty  date  to  May  1, 1989; 
simplifying  the  definition  of  "energy 
audit"  and  offering  States  the  option  of 
doing  simpler  energy  audits  in  the 
future;  allowing  demand-shifting  ECMs 
if  they  don't  us^more  energy  than  was 
used  before  their  installation;  adding 
definitions  and  other  regulatory 
provisions  for  optional  new  grants  to 
States  for  technical  assistance,  program 
assistance,  and  marketing;  deleting  the 
exclusion  of  educational  agency    ' 
administration  buildings  from  eligibility; 
providing  for  various  new  or  changed 
requirements  that  States  must  adc^ess 
in  their  State  Plans  or  have  the  option  to 
address;  incorporating  the  DOE 
deobligation/reobligation  policy  for 
various  types  of  situations  into  the  rule; 
deleting  the  requirement  that  TAs  be 
long-term  planning  documents  and 
allowing  States  to  limit  the  range  and 
types  of  ECMs  to  be  considered  in  TAs 
for  particular  types  of  buildings; 
allowing  States  to  select  either  simple 
payback  or  life-cycle  costing  as  their 
cost-effectiveness  test  for  ECMs  in  the 
TAs  done  in  the  States,  and  adding 
regulatory  provisions  for  States  that 
want  to  use  life-cycle  costing  citing 
Federal  Energy  Management  Program 
(FEMP)-developed  documents. 

Further  revisions  proposed  in  this 
action  are:  Extending  the  allowable 


gayback  range  for  ECMs  to  15  years 
om  10  years  in  States  where  life-cycle 
costing  has  been  selected  as  the  cost- 
effectiveness  test  (the  lower  end  of  the 
allowable  range  remains  2  years); 
dropping  the  former  calculations  for  coal 
and  renewable  energy  conversions  and 
requiring  that  all  ECMs  (except  those  to 
shift  demand)  be  evaluated  based  on  the 
value  of  the  energy  saved;  revising 
hardship  criteria  to  concentrate  only  on 
financial  need;  raising  the  State 
administrative  grant  maximum  base 
amount  to  $50,000  and  eliminating  the 
matching  requirement  for  these  grants; 
providing  for  administrative  grants  from 
appropriated  funds  where  States  fund 
ECMs  fit>m  non-Federal  sources; 
requiring  a  State  to  offer  regular  ICP 
grants  to  religious  institutions  where 
such  institutions  would  be  ineligible  for 
non-Federal  ECM  funding  due  to  State 
constitutional  prohibitions  on  providing 
State  aid  to  religious  institutions; 
providing  for  allowance  of  liens  where 
the  matching  contribution  is  borrowed, 
and  requiring  that  DOE  be  notified  if  a 
lender  sues  to  repossess  the  equipment; 
providing  States  the  option  of  allowing 
applications  for  credit  toward  the 
grantee's  share  of  the  cost  of  ECMs  and 
limiting  credit  to  TAs  and  ECMs  done 
within  3  years  of  grant  application: 
allowing  States  the  option  of  permitting 
applications  for  ECMs  that  were  funded 
in  previous  cycles  but  never  done; 
providing  for  a  sample  energy  use 
report,  using  a  statistically  valid 
sampling  technique,  to  replace  the 
current  requirement  that  all  grantees  file 
such  reports;  and  allowing  rebates  to  be 
used  for  the  grantees'  matching 
contribution. 

LJst  of  Subparts  and  Sections 

In  order  to  improve  the  organization 
and  comprehensibility  of  the  program 
regulations,  DOE  proposes  to  rearrange 
the  subparts.  A  list  of  the  new  proposed 
subparts  and  the  corresponding  old 
existing  subparts  is  as  follows:         ^ 


Subpart  E-TachrHcal 


Existing  aubpart 

Subpart  A— Ganeral 

Subpart  A-Gwiaral 

Proviaiofw, 

rrovwons. 

Subpart  B-Stata  Plan 

Subpwt  H—Stata  Plan 

D6V6k)pfnont  end 

Approval. 

ApprovaL 

Subpwt  C-AOocation  of 

Subpart  l-Allocalion  o( 

Appropriations  Among 

tfiaStatst. 

ihaStatas. 

Subpart  0    Pralimir)ary 

Enargy  AudH  and 

Enargy  Audtt  and 

Enargy  Audtt  Grant 

Enargy  Audtt  Oram 

(or  Schoola,  Hoapttais, 
UnttsolLjOcai 
Qovammant,  and 
Public  Cara  Instttutions. 

Subpart  F—€nargy 
Conaarvation 
Measuraa  tor  SctHMis 

andHoapttalt. 
-  Subpart  G—Stata 
Adnwiistratrva 
Exparaes. 
Subpart  H— Stata  Grants 
for  Technical 
Assistanca,  Program 


Ii4ar1(ating. 
Subpart  I— Coat  Stwflng . 
Subpart  J— Applicant 

ReaponslbiMiat— 

Grants  to  Institutions. 
Subpart  K— Applicant 

Raaponst)<litie»— 

Grants  to  States. 
Subpart  L— Stata 

ResponsMHtias. 
SubpMl  M— Grant 

Awards. 
Subpart  N— 

Admintstrativa  Review. 


Subpart  C— Technical 


(or  Schoda,  Hoapitals, 

Untts  of  Local 

QtMvmfnsnt  snd 

Public  Care 

Inttrtutiont. 
Subpart  D-Cnsrgy 

ConMivition 

MMtuTM  for  Schools 

ariu  noapnais 
Not  a  separata  subpart. 


Not  In  existing  rule. 


Not  a  aaperate  subpart. 
Subpart  E—Applicanl 
Resporwmities. 

Not  a  separate  subpart 


Subpwt  F— Stale 

neiponitiilitiei 
Subpart  G— Grant 

Awards. 
Part  of  Appeels  Process 

Rulemaking 


As  appropriate,  new  sections  and 
revised  section  headings  have  been 
added  to  many  of  the  subparts. 

Section  455.2    Definitions 

DOE  proposes  to  revise  the  definition 
of  "building"  to  change  the  eligibility 
date  to  May  1, 1989,  and  to  permit  a 
group  of  structural  units  served  by  a 
central  utility  plant  and  centrally 
metered  to  be  considered  a  "building." 
The  1990  legislation  changed  the 
building  date,  and  DOE  believes  a 
broader  definition  of  "building"  will  add 
flexibiUty  where  a  group  of  structural 
units  has  a  single  energy-using  plant 
providng  heating  and/or  cooling  and  is 
on  a  central  meter.  However,  it  is 
important  to  note  that  only  the  eligible 
portions  of  buildings  may  be  the 
subjects  of  ICP-funded  conservation 
improvements.  In  cases  where  part  of  a 
building  is  an  eligible  institution  and 
part  is  ineligible  (a  building  housing 
both  a  school  and  a  church,  for 
instance),  the  ineligible  part  may  not  be 
the  subject  of  ICP-funded  conservation 
improvements. 

DOE  proposes  to  revise  the  definition 
of  "complex"  to  delete  a  group  of 
buildings  served  by  a  central  utlity  plant 
which  would  now  be  covered  under  the 
revised  definition  of  building. 

DOE  proposes  to  revise  the  definition 
of  "coordinating  agency"  to  clarify  that 
a  State  may  serve  in  this  role  consistent 
with  State  laws  and  regulations. 
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DOE  proposes  to  revise  the  definition 
of  "energy  audit"  (EA)  to  delete  the 
reference  to  former  S  455.19  (which  DOE 
is  proposing  to  drop  from  the  nile,  as 
discussed  later)  and  to  add  warding 
which  reflects  the  definition  in  the  Act. 
Energy  audits  are  no  longer  funded  by 
DOE,  and,  as  discussed  under  new 
S  455.20,  DOE  is  now  proposing  to  allow 
each  State  to  decide  what  type  of  energy 
audit  to  require  as  the  basis  fcr  TA  grant 
applications  with  the  new  definition  in 
this  section  serving  as  the  minimum 
requirement  for  State-designed  EAs. 

DOE  proposes  to  revise  the  defmition 
of  "enero'/  conservation  measure" 
(ECM)  to  ref.ect  statutory  amendments. 
A  new  subsection  (d)  would  be  added  to 
cover  measures  designed  to  shift  energy 
usage  to  off-peak  hours  if  they  save 
energy  costs  and  do  r>ot  increase  energy 
use.  These  cost  saving  (but  not 
necessarily  energy-s-^vingj  systems  are 
now  allowable  becau.se  of  the  1990 
legislation.  (A  separate  deHnition  is  also 
being  added  under  "load  management 
system.")  Consistent  with  applicable 
U.S.  House  of  Represcniatives  report 
language,  DOE  does  not  interpret  the 
revised  definition  to  cover  fuel 
switching.  House  Report  No.  101-646, 
101st  Congress,  2d  Session  15  (1990), 
reprinted  in  1990  U.S.  Code 
Congressional  &  Administrative  News 
1656.  I 

DOE  proposes  to  revise  new 
subsection  (j)  (old  subsection  (i)]  under 
the  defmition  of  "energy  conservation 
measure"  to  add,  as  an  eligible  measure, 
replacement  or  modification  of  exterior 
hght  fixtures  that  are  physically 
attached  or  connected  to  an  eligible 
building.  This  change  would  provide  for 
institutions  to  make  exterior,  as  well  as 
interior,  improvements  to  light  fixtures 
as  long  as  those  fixtures  meet  the 
specified  criteria. 

DOE  is  proposing  to  delete  the 
defmiti'jn  of  "energy  use  evaluation" 
(EUE)  because  DOE  is  also  proposing  to 
delete  old  5  455.20  (which  described 
EUE  requirements).  As  already 
discussed,  States  will  be  able  to  design 
their  own  requirements  for  an  EA, 
consistent  with  the  statutory  definiticm 
of  "energy  audit,"  under  the  changes 
proposed  in  this  rulemaking. 

DOE  proposes  to  add  a  new  definition 
for  "load  management  system"  to 
provide  for  this  type  of  equipment, 
newly  allowable  due  to  the  1990 
legislation.  This  is  the  only  type  of  ECM 
eligible  for  funding  under  ICP  that  is  not 
required  to  save  energy.  However,  this 
type  of  ECM  is  not  allowable  in  cases 
where  it  causes  more  energy  to  be  used 
than  was  used  before  its  installation. 

DOE  proposes  to  add  a  definition  for 
"marketing"  to  provide  for  this  new  type 


of  State  grant  activity  made  allowable, 
under  certain  circumstances,  by  the  1990 
legislation.  The  proposed  definition  is 
consistent  with  the  applicable  language 
in  the  U.S.  House  of  Representatives 
report  previously  cited. 

DOE  proposes  to  delete  the  definition 
of  "Operations  Office  Manager"  to 
reflect  the  realignment  of  the  DOE  field 
offices.  A  definition  of  "support  office 
director"  is  being  added  as  part  of  this 
change. 

DOE  proposes  to  revise  the  definition 
of  "preliminary  energy  audit"  (PEA)  to 
reflect  the  definition  m  the  Act.  As  with 
energy  audits,  DOE  no  longer  funds 
PEAs  and  thus  is  simplifying  the 
definition  to  describe  a  minimum 
standard  for  PEAs. 

DOE  proposes  to  add  a  definition  for 
"program  assistance"  to  provide  for  this 
new  type  of  State  grant  activity  made 
allowable,  under  certain  circumstances, 
by  the  1990  legislation.  (See  section  6  of 
Pub.  L.  101-440). 

DOE  proposes  to  revise  the  definition 
of  "school  facilities"  by  adding 
administrative  facilities  (newly 
allowable  due  to  the  1990  legisl^ion). 

New  Subpart  B— State  Plan 
Development  and  Approval 

DOE  proposes  to  make  old  subpart  H 
new  subpart  B  (old  subpart  B  becomes 
new  subpart  D),  with  new  section 
numbers  starting  with  9  455.20.  From  old 
subpart  H,  old  S  455.92,  which  provided 
for  development  by  DOE  of  State  Plans 
for  States  that  did  not  have  their  own 
approved  by  February  7, 1981,  is  being 
deleted  because  it  is  no  longer  needed. 
All  States  had  approved  plans  by  that 
date. 


New  Section  455.20 
Plan 


Contents  of  State 


DOE  proposes  a  series  of  revisions  to 
new  §  455.20,  clarifying  some 
paragraphs  and  specifying  areas  where 
the  States  may  need  to  provide  new  or 
revised  entries  in  their  State  Plans.  First. 
DOE  proposes  revising  the  introductory 
sentence  of  the  section  to  add  wording 
referring  to  the  new  option  for  States  to 
apply  for  grants  to  provide  technical 
assistance,  program  assistance,  and 
marketing. 

DOE  proposes  to  add  a  new 
paragraph  (c)  requiring  States  to  set 
forth  their  procedures  for  notifying  their 
eligible  institutions  (for  each  cycle  that 
allocations  are  provided  by  DOE)  of  the 
availability  of  funding  under  this  part. 
Since  States  must  already  have  such 
procedures  established,  this  change 
simply  requires  that  the  procedures  be 
included  in  the  State  Plan. 

DOE  then  proposes  to  redesignate 
former  paragraph  (c)  as  new  paragraph 


(d)  and  then  to  delete  the  former 
paragraph  (d)  entirely.  That  paragraph 
required  States  to  include  results  from 
preliminary  energy  audits.  Since  that 
part  of  the  program  is  now  completed 
and  has  been  reported  on  in  previous 
State  Plans,  DOE  believes  it  is  now 
appropriate  to  delete  the  requirement 
that  the  information  continue  to  be 
included  in  future  State  Plans. 

DOE  then  proposes  adding  new 
paragraph  (j)  requinng  a  State  to 
describe  its  programs  to  provide 
technical  assistance,  program 
assistance,  or  marketing  if  the  State 
elects  and  is  eligible  to  establish  one  or 
more  such  programs.  This  change  results 
from  the  1990  legislation  and  is  more 
fully  discussed  imder  subparts  H  and  K. 

DOE  then  proposes  redesignating 
existing  paragraph  (1)  as  new  paragraph 
(k)  and  revising  this  paragraph  to 
require  States  to  describe  their 
requirements  for  the  energy  audit  that  is 
to  be  used  as  the  basis  for  a  TA  grant 
application.  DOE  is  proposing  to  delete 
former  §§  455.18,  455.19,  and  455.20 
which  covered  the  requirements  for 
PEAs,  EAs,  and  EUEs.  However,  States 
can  include,  in  their  EA  requirements, 
any  of  the  elements  from  those  sections 
that  are  considered  necessary  for  an 
effective  EA. 

Former  paragraph  (j)  would  then 
become  new  paragraph  (1)  and  would  be 
revised  to  simplify  the  requirements  for 
assuring  the  implementation  of 
maintenance  and  operating  procedures 
or  for  an  adequate  explanation  for  not 
implementing  them.  Former  paragraph 
(k)  vvould  then  become  new  paragraph 
(m)  and  would  be  revised  to  require 
States  to  morespecifically  evaluate 
grant  applications  to  assure  that  grant 
funds  are  not  supplanting  other 
available  sources  of  fimding.  With 
limited  Federal  funds  available  for  ICP, 
it  is  important  for  States  and  institutions 
to  investigate  and  consider  other 
sources  of  funding  before  seeking  ICP 
grants.  Former  paragraph  (m)  would  be 
deleted  because  new  paragraph  (k) 
provides  for  States  to  set  requirements 
for  EAs.  Paragraph  (n)  would  then  be 
revised  to  clarify  that  the  TAs  referred 
to  are  the  TAs  that  are  used  as  the  basis 
for  ECM  grant  applications. 

A  new  paragraph  (o)  is  added  to 
require  a  State  to  specify  its  policies 
regarding  selection  of  the  ECMs  to  be 
studied  in  a  TA  and  its  requirements  for 
TAs  for  different  types  of  buildings  if  it 
elects  to  impose  requirements  beyond 
those  in  the  nde.  States  may  limit  the 
number  and  types  of  ECMs  to  be  studied 
in  the  TAs,  as  appropriate  for  the 
particular  types  of  buildings  involved, 
but  they  need  to  be  specific  about  these 
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limitations  in  their  State  Plans.  At  a 
minimum,  State-designed  TAs  must 
include  the  information  required  under 
SS  455.82  and  455.63.  Old  paragraph  (o) 
would  then  be  redesignated  paragraph 
(p),  and  a  provision  would  be  added  for 
a  State  to  specify  hospital  or  school 
certification  requirements  unique  to  the 
State.  A  new  paragraph  (q)  would  then 
be  added  to  provide  for  a  State  to 
specify  the  circumstances  under  which  it 
requires  an  updated  TA.  Old  paragraph 
(p)  would  then  be  redesignated  as  new 
paragraph  (r).  A  new  paragraph  (s) 
would  be  added  to  provide  for  a  State  to 
specify  whether,  and  under  what 
circumstances,  it  will  consider  allowing 
reapplication  for  ECMs  funded  in  eaiiier 
cycles  but  not  implemented. 

Old  paragraphs  (q)  and  (r)  are 
redesignated  as  new  paragraphs  (t)  and 
(u),  respectively.  DOE  proposes  to 
require,  in  new  paragraph  (u),  that 
States  use  3,413  as  the  factor  in  the 
conversion  of  kilowatt  hours  to  Btu's  to 
ensure  consistency  among  all  States. 
This  factor  represents  consumption  at 
the  consumer's  end.  (Formerly,  DOE 
policy  allowed  States  the  choice  of  using 
3,413  or  11,600,  which  represents 
consumption  at  the  producer's  end).  This 
change  need  not  affect  the  rankings  of 
projects  that  might  benefit  from  the  use 
of  the  higher  factor  (for  instance,  those 
involving  a  change  in  the  use  of 
electricity),  because  States  can 
compensate  for  using  the  lower  factor 
by  adding  to  the  weight'of  this  type  of 
change  pursuant  to  parag^ph  (e)  of  this 
section  and  S  455.131(c).  DOE  also 
proposes  to  add  to  new  paragraph  (u)  a 
provision  for  States  to  select  either 
simple  payback  or  life  cycle  costing  as 
their  cost  effectiveness  testing  approach 
for  technical  assistance  programs.  A 
new  paragraph  (v)  would  then  be  added 
to  provide  for  a  State  to  describe  its  role 
as  coordinating  agency  if  it  plans  to 
serve  in  that  role.  A  State  serving  in  this 
role  may  receive  a  grant  from  DOE  for 
TAs  and/or  ECMs  and  may,  in  bun, 
provide  the  assistance  to  its  schools  and 
hospitals.  This  is  not  a  newly  allowable 
role  for  States,  but  only  two  States  have 
chosen  to  apply  to  run  their  programs 
this  way.  Other  States  may  wish  to 
consider  this  approach. 

New  paragraph  (w)  would  then  be 
added  to  provide  for  a  State  to  specify 
the  circumstances  under  which  it  will 
consider  applications  for  credit  for  costs 
inciured  on  projects. 

New  Section  455.21    Submission  and 
Approval  of  State  Plans  and  State  Plar, 
Amendments 

DOE  proposes  adding  new  paragraph 
(d)  to  this  section  to  provide  for 
amendments  submitted  by  the  State 


because  of  changes  the  State  wishes  to 
make.  DOE  also  proposes  to  revise 
paragraph  (e)  (formerly  paragraph  (d))  to 
provide  for  a  80-day  review  period  for 
State  plan  amendments  by  DOE.  The 
existing  rule  does  not  specify  a  limit  for 
DOE'S  review  of  amendments. 

New  Subpart  C— Allocation  of 
Appropriations  Among  the  States 

DOE  proposes  to  redesignate  old 
subpart  1  as  new  subpart  C  (old  subpart 
C  becomes  new  subpart  E)  with  new 
section  numbers  starting  with  (  455.30. 

New  Section  455.30   Allocation  of 
Funds 

DOE  proposes  to  revise  this  section  as 
follows:  Adding  to  paragraph  (a)  a 
reference  to  the  new  grants  to  States  for 
technical  assistance,  program 
assistance,  and  marketing;  adding  new 
subparagraphs  (b)(2)  and  (b)(3), 
providing  for  States  that  elect  and  are 
eligible  to  use  their  appropriated  funds 
for  TAs,  program  assistance,  or 
marketing,  auod  for  State  administrative 
expense  grants,  respectively;  and  then 
redesignating  old  subparagraph  (b)(2]  as 
(b)(4).  Allowing  States  to  use  their 
allocations  for  TAs.  progtam  assistance, 
and  marketing  is  a  change  resulting  from 
the  1990  legislation;  DOE  is  particulariy 
interested  in  any  suggestions  relating  to 
the  implementation  of  this  new 
provision. 

New  Section  455.32   Reallocation  of 
Funds  s 

DOE  proposes  to  delete  paragraph  (b), 
which  relates  to  the  allocation  of  . 
funding  for  States  that  did  not  have 
State  Plans  approved  by  February  7, 
1961.  Since  all  States  had  approved 
plans  as  of  that  date,  this  paragraph  is 
now  moot  Former  paragraph  (c)  is  then 
redesignated  paragraph  (b). 

DOE  then  proposes  to  add  new 
paragraphs  (c).  (d).  (e),  and  (f)  to  specify 
when  various  ICP  grant  funds  will  be 
deobligated  by  DOE  and  reallocated 
among  all  the  States  (as  required  by  the 
Act)  and  to  provide  (in  paragraph  (d)) 
for  the  reobligation  within  a  State  of 
declined  grant  funds  under  certain 
circumstances.  With  the  exception  of 
paragraph  (f)  which  covers  the  new 
State  grants  for  TAs,  program 
assistance,,  and  mariceting,  these 
paragraphs  reiterate  existing  DOE 
policy. 

New  Subpart  D — Preliminary  Energy 
Audit  and  Energy  Audit  Grant 
Procedures 

DOE  proposes  to  redesignate  old 
subpart  B  as  new  subpart  D  in  the  new 
arrangement  of  the  rule  (old  subpart  D 
becomes  new  subpart  F).  New  section 


numbers  in  this  subpart  would  be 
SS  455.40-455.49.  Old  SS  455.16, 455.19. 
and  455.20  from  old  subpart  D  are 
proposed  for  deletion  as  discussed 
earlier.  Those  sections  cover  detailed 
requirements  for  PEAs,  EAs,  and  EUEs. 

The  effect  of  these  deletions  would 
leave  the  general  statutory  definitions  of 
PEA  and  EA  in  §  455.2  for  use  in 
connection  with  regulatory  provisions 
other  than  subpart  D.  For  years. 
Congress  has  not  appropriated  funds  for 
subpart  D  grants.  If  Congress  were  to 
provide  appropriations  for  subpart  0 
grants,  DOE  would  reissue  rules 
prescribing  detailed  content 
requirements  after  seeking  public 
comment.  (New  |S  455.48  and  455.49  are 
indicated  in  the  regulatory  table  of 
contents  as  reserved  for  such  rules.) 
DOE  is  considering  removal  and 
reservation  of  all  of  subpart  D  because 
there  is  very  little  likelihood  that  funds 
will  be  made  available  in  the 
foreseeable  future,  and  the  content  of 
subpart  D  clutters  part  455  with  useless 
and  potentially  confusing  details.  DOE 
invites  public  comment  on  the 
desirabilify  of  removal  and  reservation 
of  subpart  D  in  the  final  rule.  In  the 
absence  of  persuative  adverse 
comment  DOE  intends  to  take  such 
action. 

New  Section  455.43   Allocation  of 
Funds  for  Preliminary  Energy  Audits 
and  Energy  A  udits 

DOE  proposes  revising  this  section  so 
that  the  information  to  be  used  in  the 
formula  corresponds  to  that  in  the 
formulas  specified  in  S  455.31.  While 
PEA  and  EA  grants  are  not  currently 
being  funded.  DOE  feels  it  is  appropriate 
at  this  time  to  make  this  correction.  The 
existing  formula  in  old  S  455.13  uses 
population  data  from  the  1976  census 
estimates  and  heating  and  cooling 
degree  days  fivm  the  period  1941-1970. 
The  revision  provides  for  using  the  most 
recent  data  available  which  are 
consistent  with  the  formula  input  for  the 
allocations  in  1 455.31. 

New  Section  455.46    Use  of  Funds 

DOE  proposes  to  delete  from  the 
program  regulations  the  specifics 
regarding  the  dollar  threshold  triggering 
a  requirement  for  DOE  prior  approval  of 
equipment  purchases.  The  existing 
$500.00  threshold  is  out  of  date,  and  the 
current  policies  are  set  forth  in  the  DOE 
Financial  Assistance  Regulations  at  10 
CFR  600.119  or  80a436. 
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New  Subpart  E— Technical  Assistance 
Programs  for  Schools,  Hospitals,  Units 
of  Local  Government  and  Public  Care 
Institutions 

DOE  proposes  to  redesignate  old 
subpart  C  as  new  subpart  E  (with  old 
subpart  E  being  divided  between  new 
subparts  I  and  J]  with  new  section 
numbers  starting  with  S  455.60. 

New  Section  455.61    Eligibility 

DOE  proposes  to  revise  paragraph  (a) 
to  delete  the  exclusion  of  admlnishative 
buildings  used  by  local  education 
agencies.  This  change  results  fronr  the 
1990  legislation. 

DOE  also  proposes  to  revise 
paragraph  (c)  of  this  section  to  conform 
to  new  9  455.20(k]  which  allows  States 
to  establish  requirements  for  EAs, 
consistent  with  the  definition  of  "energy 
audit"  in  the  Act.  to  be  used  as  the 
substantiation  for  a  TA  or  ECM  grant 
application.  Paragraph  (d]  would  be 
similarly  revised. 

New  Section  455.62    Contents  of  a 
Technical  Assistance  Program 

DOE  proposes  to  revise  this  section  to 
provide  for  the  new  State  option  of 
designing  TAs  to  suit  various  building 
types.  For  purposes  of  a  TA  to  be  used 
as  the  basis  for  a  later  ECM  grant 
application,  a  State  must  specify  the 
extent  to  which  various  types  of  eligible 
buildings  in  the  State  are  to  be  analyzed 
and  the  range  of  ECMs  which  must  be 
considered.  The  basic  TA  content 
requirements  are  being  retained  in  the 
rule,  but  each  State  will  have  the 
flexibility  of  specifying  the  extent  to 
which  potential  ECMs  must  be 
evaluated  and  will  be  able  to  design  one 
or  more  TA  formats  for  its  eligible 
buildings.  This  would  mean  that  a  State 
could  set  the  same  TA  requirements  for 
all  its  ehgible  buildings,  or  it  could 
specify  different  requirements  for 
different  types  of  buildings.  For 
example,  a  State  might  want  to  specify 
simpler  TA  requirements  (meaning  that 
fewer  ECMs  would  have  to  be 
evaluated)  for  institutions  with  buildings 
that  are  relatively  small  in  size,  or  for 
types  of  institutions  that  have  relatively 
few  ECM  opportimities,  or  where  the 
potential  ECMs  are  relatively  low-cost 
items.  The  goal  here  is  to  allow  States  to 
design  TAs  so  that  the  cost  and  effort  in 
doing  the  TA  is  in  reasonable  porportion 
to  the  cost  of  the  ECMs  that  are  likely  to 
be  recommended  in  the  TA. 

This  revision  to  new  S  455.62  is  being 
proposed  in  response  to  many  comments 
DOE  has  received  over  the  years  that 
the  present  TA  requirements  of  the  rule 
are  too  inflexible  and  often  lead  to 
costly  and  cumbersome  TAs  that  may 
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not  serve  a  useful  purpose  to  the 
institution.  Apparently,  some  TAs  are 
used  only  to  substantiate  a  subsequent 
ECM  grant  application;  a  State  may 
wish  to  recognize  this  reality  by 
reducing  its  TA  requirements  for  some 
or  all  of  its  institutions.  Whatever 
approach  the  State  chooses  must  be 
described  in  the  State  Plan  and  must  be 
reasonable.  (E.g.,  it  would  not  be 
reasonable  to  include  only  one  ECM  in  a 
TA.)  States  should  ensure  that,  in  cases 
where  simpler  TAs  are  permitted, 
allowable  costs  for  such  TAs  are 
reduced  accordingly.  The  individual 
revisions  designed  to  permit  State 
flexibility  in  TA  design  and  oversight 
together  with  basic  requirements  DOE  is 
retaining  in  the  rule,  are  discussed 
below. 

DOE  proposes  to  revise  paragraph  (a) 
of  this  section  to  explicitly  require  an 
on-site  analysis  of  each  building  where 
a  TA  is  performed.  While  it  has  always 
been  understood  that  TAs  involve  an 
on-site  analysis,  it  is  DOE's  intention 
that  a  TA  could  not,  for  example,  be 
based  entirely  on  a  computer  model  of  a 
building.  In  fact  DOE  encourages  TA 
analysts  to  concentrate  on  providing 
clear  information  in  their  TAs,  with 
complex  computer-generated  data  kept 
to  a  minimum  and  used  primarily  to 
support  the  recommendations  in  the  TA^ 
Former  subparagraph  (a)(1)  becomes 
new  paragraph  (b).  Former 
subparagraph  (a)(2),  which  requires  that 
TAs  also  be  designed  as  long-term 
planning  documents,  is  being  proposed 
for  deletion  as  a  mandatory 
requirement.  However,  States  and 
institutions  may  take  advantage  of  the 
opportunity  to  have  a  TA  provide  as 
much  planning  information  as  possible, 
since  it  may  be  the  one  chance  to  have 
such  documentation  provided  on  a  cost- 
shared  basis. 

Former  paragraph  (b)  is  being  revised 
and  shortened  to  reflect  the  changes 
already  discussed,  and  redesignated  as 
paragraph  (c).  Paragraph  (d)  is  being 
revised  to  delete  the  requirements 
relating  to  evaluating  the  accuracy  of 
EA's  in  9  455.62(d)(l)(i)  and  to  delete  the 
former  subparagraphs  (d)(3)  and  (d)(4). 
A  change  is  also  being  proposed  for 
9  455.e2(d)(3](vii),  which  has  been 
redrafted  to  cross  reference  new 
proposed  9  455.63,  discussed  in  detail 
below,  which  deals  with  testing  the  cost 
effectiveness  of  an  energy  conservation 
measure.  DOE  proposes  deleting  former 
subparagraphs  (d)(5)(vii)  (A)  and  (B), 
which  cover  calculations  for  payback 
where  coal  and  renewable  energy 
conversions  are  being  evaluated,  as 
further  discussed  under  9  455.63.  DOE 
also  proposes  replacing  former 
subparagraph  (d)(5)(vii)  with  new 


subparagraph  (d)(3)(ix)  which  requires 
all  TAs  to  include  the  simple  payback 
calculations  for  each  recommended 
ECM  so  that  DOE  has  a  consistent  data 
element  to  compare  ECMs  across  the 
country,  regardless  of  which  cost- 
effectiveness  test  a  State  adopts 
pursuant  to  9  455.63. 

In  addition,  a  new  9  455.62(d)(5]  is 
being  added  to  require  that  TAs  include 
docimientation  as  to  demand  charges 
paid  by  the  institution  over  the  prior  12- 
month  period  in  cases  where  demand 
charges  are  being  included  in  current 
energy  prices  and/or  when  the  TA  is 
recommending  an  ECM  that  shifts 
energy  usage  to  a  period  of  lower 
demand  and  cost. 

New  Section  455,63    Cost-Effectiveness 
Testing 

DOE  proposes  to  authorize  States  to 
decide  whether  to  continue  testing  for 
cost  effectiveness  and  assigning  rank 
order  on  the  basis  of  simple  payback 
period  or  to  shift  to  life  cycle  cost 
analysis.  DOE  is  also  proposing  to 
eliminate  special  calculations  for  fuel 
switching  to  coal  or  renewable  energy 
because  all  energy  conservation 
measures,  except  for  those  that  shift 
demand  to  off-peak  hours,  should  be 
evaluated  and  ranked  on  the  basis  of  the 
same  economic  criteria.  DOE  considered 
proposing  a  requirement  for  applicants 
to  select  energy  conservation  measures 
on  the  basis  of  the  rank  order  indicated 
by  the  applicable  cost  effectiveness  test . 
but  elected  not  to  change  this  aspect  of 
the  program  because  applicants  should 
be  h%e  to  consider  factors  in  addition  to 
purely  energy-related  factors  in  deciding 
what  measures,  from  among  those 
qualified  on  the  basis  of  the  TA,  should 
be  covered  by  a  grant  application. 

The  simple  payback  test  is  a  rough 
estimate  of  cost  effectiveness.  It  is  rough 
in  part  because  future  cost  savings  are 
not  discounted  to  present  value,  and 
significant  effects  on  non-energy  cash 
flows  (e.g.,  non-energy  operating  and 
maintenance  costs)  are  not  included. 
The  omission  of  discounting  with  the 
simple  payback  approach  becomes 
especially  problematic  as  paybacks 
become  longer.  A  related  change 
(discussed  more  fully  later  under 
9  455.71]  will  permit  ECM's  with  up  to  a 
15-year  payback  to  be  eligible  where 
States  elect  to  utilize  the  life-cycle 
costing  approach.  (The  existing  rule 
limits  the  payback  period  to  10  years 
which  will  continue  to  be  the  limit 
where  States  use  the  simple  payback 
approach.) 

The  shortcomings  of  the  simple 
payback  approach  suggest  that  the 
funds  available  to  carry  out  the  program 
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could  be  used  more  productively  with  a 
better  cost-effectiveness  test  On  the 
basis  of  the  foregoing,  DOE  considered 
eliminating  simple  payback  altogether  or 
with  a  delayed  effective  date  to  give 
time  for  adjustment.  DOE  is  not 
proposing  to  do  so,  because  it  prefers  to 
defer  to  State  judgmient  which  may  take 
unique  factors  into  account  DOE  invites 
comment  on  this  choice. 

The  proposed  rule  incorporates  by 
reference  the  life-cycle  cost  analysis 
procedures  which  were  developed  over 
the  last  10  years  for  the  Federal  Energy 
Management  Program.  They  have 
proved  to  be  effective  and  well-accepted 
by  the  users. 

The  procedures  involve  consideration 
of  the  estimated  significant  effects  of  an 
energy  conservation  measure  on 
relevant  cash  flows,  including  non- 
energy  cash  flows  such  as  non-energy 
operation  and  maintenance  expenses, 
replacement  costs,  and  salvage  values. 
They  also  provide  for  discounting  future 
cash  flows  to  present  value  and  for 
escalating  futiu«  energy  costs  according 
to  the  estimated  rate  of  energy  price 
increases  above  inflation  over  die  long 
term.  Both  the  discount  rate  and  the 
energy  cost  escalation  rate  are  revised 
annually  by  DOE.  The  operational 
details  of  applying  the  methodology, 
including  tables  of  present  worth 
factors,  are  described  in  the  Life  Cycle 
Cost  Manual  for  the  Federal  Energy 
Management  Program  (NIST  85-3272), 
which  is  published  and  updated 
annually  by  the  National  Institute  of 
Standards  and  Technology  (NIST).  NIST 
has  prepared  menu-driven  software  for 
computerized  life-cycle  cost  analysis  on 
a  personal  computer.  The  software  is 
updated  by  NIST  aimually  in  light  of 
changes  in  the  discount  and  energy  cost 
escalation  rates.  NIST  also  conducts 
seminars  which  provide  valuable 
training  on  the  use  of  the  software. 

Generally,  the  discount  rate  for  the 
life  cycle  analysis  procedures  is  based 
on  an  annual  average  of  U.S.  Treasury 
bonds  over  the  preceding  12  months  less 
inflation  as  estimated  by  the-President's 
Council  of  Economic  Advisers.  The 
development  of  the  method  for  annually 
revising  the  discount  rate,  as  well  as  the 
general  background  of  the  procedures,  is 
described  at  55  PR  2590  ()anuary  25, 
1990)  and  55  PR  48217  (November  20. 
1990).  The  present  rate  is  between  4  and 
5  percent  real,  but  some  States  may 
want  to  use  a  higher  discount  rate.  The 
proposed  rule  would  allow  them  to  do 
so.  The  effect  of  a  higher  discount  rate 
will  be  to  make  estimated  future  cost 
savings  appear  smaller  in  comparison  to 
investment  costs;  fewer  projects  will 


qualify,  and  those  that  do  will  appear 
less  cost-effective. 

As  indicated  above,  the  life-cycle  cost 
analysis  procedures  include  energy  cost 
escalation  rates.  The  proposed  rule 
would  also  allow  States  to  dispense 
with  those  rates.  The  effect  of 
dispensing  with  those  rates  will  make 
the  estimated  energy  cost  savings 
appear  relatively  smaller  with  an  impact 
similar  to  that  of  a  higher  discount  rate. 

DOE  considered  limiting  the  savings 
to  be  used,  for  ranking  witii  the  life- 
cycle  cost  approach,  to  energy  cost 
savings  or  requiring  that  energy  cost 
savings  constitute  a  specified  percent  of 
the  overall  savings  used  in  the  analysis 
(possibly  50  percent).  Some  States  may 
object  to  such  a  limitation  because  they 
think  it  is  better  economics  to  consider 
all  estimated  significant  cost  effects 
(and  not  just  energy  cost  savings) 
resulting  from  a  proposed  ECM.  DOE 
has  decided  not  to  include  such  limits  in 
today's  proposal  but  woidd  be 
interested  in  hearing  comments  on  this 
subject 

DOE  also  considered  limiting  the 
study  period  for  a  life-cycle  cost 
analysis  to  the  useful  life  of  the  ECM  or 
the  remaining  building  life,  whichever  is 
less.  This  limitation  would  preclude 
consideration  of  replacement  costs, 
which  ICP  does  not  fund,  and  some 
States  might  object  to  such  a  limitation 
because  they  might  wish  to  facilitate 
selection  of  ECM's  from  among  cost 
effective  ECM's  on  the  basis  of 
replacement  cost  savings.  DOE  has 
decided  not  to  include  such  a  limitation 
in  this  proposed  rule  but  would  be 
interested  in  comments  as  to  the 
desirability  of  such  a  limitation. 

In  formulating  today's  proposal,  DOE 
considered  the  greater  computational 
complexity  of  life-cycle  cost  analysis. 
However,  since  the  tedmical  assistance 
programs  are  conducted  by  architectural 
and  engineering  firms,  DOE  does  not 
believe  such  complexity  to  be  a 
persuasive  reason  for  retaining  simple 
payback  as  the  only  test  of  cost- 
effectiveness.  DOE  also  considered 
whether  the  requirement  might  boost  the 
cost  of  a  technical  assistance  program 
prohibitively.  Given  that  the  software  is 
available  at  relatively  small  cost,  it  is 
hard  to  see  how  the  requirement  would 
involve  a  significant  cost  factor. 

DOE  is  especially  interested  in 
comments  on  the  new  proposed  9  455.63 
and  conforming  changes  elsewhere  in 
the  proposed  rule. 

New  Subpart  F— Energy  Conservation 
Measures  for  Schools  and  Hospitals 

DOE  proposes  to  redesignate  old 
subpart  D  as  new  subpart  F  with  new 
section  numbers  starting  with  S  455.70. 


New  Section  455.70   Purpose 

DOE  proposes  to  revise  this  section  to 
clarify  the  purpose  of  subpart  F. 

New  Section  455. 71    Eligibility 

DOE  proposes  to  revise  paragraph  (a) 
of  this  section  (formerly  §  455.51)  to 
delete  the  exclusion  of  administrative 
buildings  used  by  local  education 
agencies.  This  change  is  mandated  by 
the  1990  legislation. 

DOE  also  proposes  to  add  a  new 
subparagraph  (a)(4]  to  require  the 
completion  of  an  updated  TA  if  the  State 
requires  such  an  update  for  the 
particular  type  of  ECM  application.  This 
change  is  also  reflected  in  new  1 455.20, 
which  covers  State  Plans.  I30E  believes 
each  State  should  decide  when  TA 
updates  are  needed  and  should  specify 
this  in  its  State  Plan.  DOE  proposes  to 
redesignate  old  subparagraphs  (a)  (4), 
(5).  and  (6)  as  new  subparagraphs  (a)  (5), 
(6),  and  (7)  to  allow  for  the  addition  of    . 
new  subparagraph  (a)(4). 

DOE  then  proposes  to  add  a  new 
paragraph  (b)(2)  to  provide  for  the  use  of 
savings-to-investment  ratios  instead  of 
simple  payback  where  States  elect  to 
require  a  life-cycle  cost  effectiveness 
test  and  then  to  make  the  allowable 
payback  range  2-15  years  for  ECMs 
proposed  in  those  States.  This  change  in 
payback  range  is  being  made  to  permit 
the  funding  of  longer  payback  ECMs  in 
States  where  such  EC^s  would  rank  for 
funding,  and  where  the  State  has  elected 
to  require  the  use  of  the  more  rigorous 
life-cycle  costing  approach.  The 
payback  range  is  not  being  proposed  for 
extension  in  States  where  simple 
payback  is  still  used  as  the  cost 
effectiveness  test  because  that  approach 
causes  unacceptable  distortions  in  over 
10-year  payback  calculations  due  to  its 
failure  to  discount  future  cash  flows  to 
prevent  value.  While  the  lower  payback 
ECMs  still  seem  the  most  urgent  ones  for 
the  majorify  of  eligible  institutions  to 
undertake  with  IGP  grants,  DOE  is  now 
making  it  possible  for  institutions  to 
consider  longer  payback  ECMs  if  the 
State  provides  for  this  by  adopting  the 
life-cycle  costing  test  for  cost 
effectiveness. 

DOE  is  also  proposing  to  add  a  new 
paragraph  (c)  stating  that  leased 
equipment  is  not  eligible  for  funding 
under  ICP.  This  was  formerly  included 
as  part  of  the  definition  of  ECM  in 
§  455.2.  It  refers  to  traditional  leased 
equipment  where  title  does  not  pass  to 
the  lessee  at  the  conclusion  of  the  lease. 
Long-term  purchase  agreements,  where 
title  automatically  passes  to  the 
purchaser  at  the  end  of  the  agreement  at 
no  additional  cost  would  not  be 
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considered  lease*  for  this  pitrpose  even 
if  their  names  (for  instance,  "municipal 
lease")  sound  like  traditional  leases. 

New  Section  455. 72   Scope  of  the  Grant 

DOE  proposes  revising  the  title  of  this 
section  (formerly  \  455.52)  to  better 
reflect  its  purpose  and  then  proposes 
adding  wording  to  the  section  to 
differentiate  between  the  design  costs 
included  as  part  of  a  TA  and  those  later 
included  as  part  of  the  ECM.  Provision  is 
also  made  for  ECMs  designed  to  shift 
energy  usage  to  periods  of  lower 
demand  and  cost. 

New  Subpart  G— State  Administrative 
Expenses 

DOE  proposes  adding  this  suboart 
(I  S  455.80. 455.81,  and  455.82)  to ' 
describe  grants  for  State  administrative 
expenses,  which  formerly  were  funded 
activities  not  separately  covered  in  the 
rule.  With  new  State  grant-funded 
activities  permitted  by  the  1990 
legislation  (described  in  new  subpart  H). 
it  appears  best  to  describe  each  major 
category  of  grant  in  a  separate  subpart 
rather  than  add  more  types  of  grants  to, 
for  instance,  the  former  section  on  grant 
application  submittals.  (DOE  is  also 
proposing  to  add  a  new  subpart  K  to 
cover  applicant  responsibilities  for  the 
various  types  of  grant-funded  activities 
which  may  now  be  undertaken  by 
eligible  States.) 

New  Section  455.82    Scope  of  the  Grant 

DOE  proposes  to  move  to  this  new 
section  former  paragraph  (c)  of  former 
§  455.83  (new  \  455.143)  regarding 
allowable  costs  for  State  administrative 
expense  grants,  and  to  delete  $500  and 
replace  it  with  a  cross  reference  to  10 
CFR  600.436  to  reflect  a  change  in  the 
Government-wide  Common  Rule 
(codified  for  DOE  at  10  CFR  part  600) 
relating  to  limits  for  equipment  and 
tangible  personal  property  for  State 
grantees  and  a  requirement  for  DOE 
prior  approval. 

New  Subpart  H— State  Grants  for 
Technical  Assistance,  Program 
Assistance,  and  Marketing 

DOE  proposes  adding  this  subpart 
(§§455.90, 455.91.  andJL55.92)  to 
describe  the  unique  el^bility 
requirements  for  three  types  of  grant- 
funded  activities  the  States  will  have  the 
option  of  applying  for,  under  speci^ed 
conditions,  due  to  the  1990  legislation. 
States  may  use  these  grants,  made  from 
appropriated  funds  and  issued  by  DOE, 
for  State-run  technical  assistance 
programs,  and  for  program  assistance 
and  marketing  activities  as  defined  in 
9  455.2.  To  be  eligible  to  apply  for  these 


grants,  a  State  mast  provide  to  DOE  a 
certification  pursuant  to  §  455.122. 

States  that  are  eligible  to  apply  for 
these  grants  may  apply  to  use  up  to  100 
percent  of  their  allocations  for  technical 
assistance  and  program  assistance,  and 
up  to  50  percent  for  marketing,  or  they 
may  continue  to  apply  for  administrative 
expense  grants  up  to  the  relevant  limits 
and  then  apply  to  use  their  remaining 
allocations  for  these  new  activities. 
States  are  not  required  to  use  the 
maximum  allowable  percentage  of  their 
allocations  for  these  purposes,  however. 

States  that  have  State  constitutional 
prohibitions  against  direct  State 
assistance  to  religiously  affiliated 
institutions  must  make  reasonable 
provisions  for  such  institutions  to 
continue  to-be  eligible  to  receive 
assistance  under  ICP,  including 
assistance  forTAs  and  energy  . 
conservation  measures.  Because  such 
institutions  are  eligible  for  ECM 
assistance  under  the  Act,  States  must 
make  ECM  funding  available  to  them 
either  from  the  Federal  funds  proiided 
by  DOE,  or  from  the  non-Federal  funds 
assembled  by  the  State.  A  State  with 
Siate  law  prohibitions  against  direct 
assistance  to  religiously  affiliated 
schools  and  hospitals  should  decide  the 
percent  of  allocated  appropriated  fijnds 
for  which  it  wishes  to  apply  under 
subpart  H  in  light  of  those  State  law 
prohibitions  and  its  estimate  of  the 
needs  of  religiously  affiliated 
institutions  based  at  least  on  da^a  about 
their  recent  participation  in  ICP. 

This  may  mean  that  such  States  must 
reserve  a  portion  of  their  allocation  each 
fiscal  year  for  grant  applications  that 
are  processed  by  DOE  under  the  regular 
ICP  grant  process,  if  there  is  no  other 
way  for  States  to  provide  assistance  to 
these  institutions.  In  cases  where  a  State 
has  such  a  constitutional  proL'bition, 
and  where  the  non-Federal  funds  for 
ECMs  would  not  be  available  to  such 
institutions,  the  State  must  certify  to 
DOE,  pursuant  to  §  455.122.  that  it  has 
provided  access  to  regular  DOE-funded 
grants  to  the  affected  religiously 
affiliated  institutions. 

Whatever  percent  of  the  State  s 
allocation  is  to  be  used  for  State 
techipcal  assistance,  program 
assistance,  and  marketing,  the  total 
dollar  amount  cannot  exceed  15  percent 
of  the  aggregate  Federal  and  non- 
Federal  funds  legally  obligated  to 
eligible  recipients  in  the  State  during  the 
fiscal  year  for  eligible  activities  under 
this  part.  Eligible  activities  mclude 
ECMs  and  administrative  expenses  in 
addition  to  the  newly  allowable  State 
TA.  program  assistance,  and  marketing 
activities. 


Thes«  new  types  of  grants  are  also 
covered  in  other  sections  of  the  rule, 
including  §§  455.20, 455.121, 455.122. 
455.123. 455.134,  and  455.144.  However, 
DOE  wants  to  emphasize  that,  to  be 
eligible  for  such  grants,  a  State  must 
have  a  program  or  programs  to  fund, 
from  non-Federal  sources,  the 
implementation  of  energy  conservation 
measures  eligible  imder  this  part.  If  a 
State  intends  to  use  its  allocation  of 
DOE  appropriated  funds  partially  or 
entirely  for  program  and  technical 
assistance,  and  for  marketing  costs 
associated  with  leveraging  of  non- 
Federal  funds,  the  State  would  have  to 
provide  sufficient  information  in  its 
State  Plan  and  financial  assistance 
application  to  warrant  the  conclusion 
that  at  least  85  percent  of  the  aggregate 
Federal  and  non-Federal  funds  used  for 
eligible  program  activities  will  be  legally 
obligated  or  committed  to  recipients  for 
ECMs  eligible  under  this  part  by  the  end 
of  the  fiscal  year  for  which  the  allocated 
funds  were  provided. 

Not  more  than  5  percent  of  the 
aggregate  Federal  and  non-Federal 
funds  legally  cbiigated  to  eligible 
recipients  for  technical  assistance, 
program  assistance,  marketing,  and 
energy  conservation  measures  during 
the  fiscal  year  may  be  used  for  State 
administrative  expenses.  States  may 
elect  to  use  part  of  their  allocated  funds 
for  administrative  expenses,  in  addition 
to  technical  assistance,  program 
assistance,  and  mariceting. 
Alternatively,  States  may  use  all  of  their 
allocated  funds  for  technical  assistance, 
program  assistance,  and  marketing  and 
ask  participating  institutions  to 
contribute  to  the  administrative 
expenses.  However,  for  purposes  of 
qualifying  to  use  the  allocated  funds  for 
these  State  grant  activities,  not  mqre 
than  5  percent  of  the  aggregate  funds 
used  for  eligible  activities  cited  above 
may  be  used  for  State  administrative 
expenses. 

DOE  believes  that,  with  the  State  s 
new  ability  to  obtain  grants  for  program 
assistance  and  marketing  in  addition  to 
administrative  expenses,  there  should 
be  no  need  for  States  to  exceed  5 
percent  for  the  administrative  expense 
portion  of  those  program  activities.  DOE 
is  also  concerned  that  States  not 
"charge"  school  and  hospital  recipients 
of  the  non-Federal  funds 
disproportionate  fees  to  participate  in 
ICP.  Therefore.  DOE  believes  a  5 
percent  limit  on  administrative 
expenses,  whether  wholly  from  the 
State  s  allocation  or  wholly  or  partially 
from  institutions,  is  reasonable. 

The  1990  legislation  provides  that 
eligible  States  may  administer  a 


UMI 


Federal  Regster  /  Vol.  57.  No.  3  /  Monday,  January  6,  1992  /  Proposed  Rules 


439 


"continuous  and  consecutive  award 
procedure  for  providing  program  and 
technical  assistance  under  this  part 
*  *  *."  DOE  interprets  this  to  mean  that 
once  an  eligible  State  receives  its  grant 
for  technical  and/or  program  assistance, 
it  may  provide  those  funds  to 
institutions  throughout  the  Fiscal  year 
for  which  the  allocation  was  provided. 
The  State  would  be  responsible  for  the 
disbursement  of  those  funds  on 
whatever  schedule  the  State  establishes. 
However,  it  is  important  to  remember 
that  such  funds  must  be  legally 
obligated  for  their  intended  purposes  to 
eligible  institutions  by  the  close  of  the 
Fiscal  year  In  addition,  if  a  State  wants 
to  apply  for  administrative  expenses  in 
excess  of  the  $50,000  maximum  base 
provided  for  under  S  455.120(b],  the  5 
percent  maximum  may  only  be  based  on 
the  total  Federal  and  non-Federal  funds 
used  for  eligible  activities  during  the 
Fiscal  year  before  the  administrative 
expense  grant  for  an  amount  in  excess 
of  $50,000  is  applied  for  by  the  State. 
That  would  mean  that,  to  apply  for  an 
amount  in  excess  of  $50,000  by  the 
application  deadline  in  September  of  a 
fiscal  year,  a  State  would  have  to  base 
its  application  on  funds  legally  obligated 
or  committed  on  or  before  August  31. 

DOE  wants  to  assure  that  States  not 
use  their  allocations  to  fund  TAs, 
program  assistance,  marketing,  and 
administrative  expenses  unless  they 
have  well-established,  functioning 
programs  to  fund  ECMs  from  non- 
Federal  sources  of  funding.  The  primary 
goal  of  ICP  always  has  been,  and 
continues  to  be,  one  of  assisting  eligible 
institutions  to  achieve  energy  savings 
and  related  cost  savings.  A  State  which 
provides  the  required  certification  is 
implying  that  it  will  use  (legally  obligate 
or  commit]  85  percent  of  the  funds 
available  for  its  ICP  activities  for  a 
fiscal  year  for  ECMs  and  related 
program  costs.  If,  at  the  end  of  the  Fiscal 
year,  the  State  is  unable  to  demonstrate 
that  it  has  substantially  done  so,  it  must 
comply  with  any  relevant  requirements 
of  10  CFR  part  600.  relating  to  non 
compliance  with  terms  and  conditions  of 
the  award.  In  addition,  depending  upon 
the  circumstances,  DOE  may  reject  a 
similar  certification  for  the  next  year,  or 
accept  it  only  if  the  percent  of  allocated 
funds  is  reduced  in  light  of  past 
performance,  or  take  other  appropriate 
action. 

A  State  must  account  for  these  funds 
on  a  flscal  year  basis,  must  meet  its 
obligation  to  obtain  the  non-Federal 
sources  of  funding,  and  must  assure  that 
such  funding  is  legally  obligated  or 
committed  to  eligible  recipients  for  its 
intended  purposes,  entirely  within  the 


same  Hscal  year  for  which  it  is  using 
allocated  funds  for  technical  assistance, 
program  assistance,  marketing,  and 
administrative  expenses.  The  non- 
Federal  funds  must  be  used  speciFically 
for  energy  conservation  measures  for 
eligible  institutions  and  may  not,  for 
example,  include  general  obligation 
bonds  or  loan  funds  which  are  not 
specifically  dedicated  to  financing 
ECMs. 

A  hypothetical  example  of  several 
State  options  is  shown  below* 

State  allocation  from  DOE $500,000 

Anticipated  non-Federal  funds 3.000.000 

Total  available  for  eligible 
ICP  activities 3,500.000 


When  appropriated  funds  are 
available  for  a  cycle,  a  State  could: 

(1)  Apply  to  DOE  to  use  all  of  the 
funds  for  TAs,  program  assistance,  and 
marketing  (assuming  the  State  had  no 
intention  of  applying  for  an 
administrative  expenses  grant  at  any 
time  in  the  2:ycle);  or 

(2)  Apply  to  DOE  for  a  $50,000 
administrative  expenses  grant  and  a 
$450,000  grant  for  TAs,  program 
assistance,  and  marketing  (assuming  the 
State  had  no  intention  of  subsequently 
applying  for  the  maximum 
administrative  expenses  grant  which 
would  be  5  percent  of  the  actual  funds 
legally  obligated  for  technical 
assistance,  program  assistance, 
marketing,  and  energy  conservation 
measures  during  the  cycle);  or 

(3)  Apply  to  DOE  for  a  $50,000  initial 
administrative  expenses  grant  and  for  a 
grant  for  technical  assistance,  program 
assistance,  and  marketing  that  would  be 
reduced  by  the  potential  remaining 
administrative  expenses  grant  (5  percent 
of  the  actual  funds  legally  obligated  or 
committed  for  technical  assistance, 
program  assistance,  marketing,  and 
energy  conservation  measures  during 
the  cycle,  less  the  $50,000  administrative 
expenses  grant  already  provided). 

To  determine  the  potential  maximum 
administrative  expenses  grant  possible 
in  this  case,  the  $3,500,000  would  be 
multiplied  by  .04762.  (It  is  important  to 
remember  that  the  maximum 
administrative  expenses  grant  is 
currently  based  on  5  percent  of  the 
schools  and  hospitals  grants  awarded  in 
the  State.  It  is  not  based  on  5  percent  of 
the  allocation,  and,  in  fact,  works  out  to 
.04762  of  the  allocation.  Consistent  with 
this  policy,  with  these  newlypes  of 
grants,  it  would  be  based  on  5  percent  of 
the  actual  assistance  provided  in  the 
form  of  legal  obligations  or 


commitments  for  eligible  activities  to 
eligible  recipients  during  the  cycle.) 

In  this  example,  the  maximum 
potential  total  administrative  expenses 
grant  would  be  $166,670,  so  the  State 
could  ask  for  a  second-phase 
administrative  expenses  grant  of 
$116,670  ($166,670  less  $50,000),  provided 
the  State  documents  at  the  time  of  its 
second  application  that  the  full 
$3,000,000  in  non-Federal  funds  had 
been  legally  obligated  or  committed  to 
eligible  schools  and  hospitals  for  eligible 
activities  during  the  cycle.  Therefore,  if 
the  State  wanted  to  reserve  a  sufficient 
amount  of  its  allocation  to  apply  for  the 
maximum  administrative  expenses  grant 
at  the  end  of  the  cycle,  the  State  would 
have  to  limit  its  application  for  a  grant 
for  TAs,  program  assistance,  and 
marketing  to  $333,330,  which  is  $500,000 
less  the  $166,670  maximum  potential 
administrative  expenses  grant. 

A  State  would  have  the  option  of 
varying  the  amounts  from  these 
examples,  for  Instance,  by  not  applying 
for  the  maximum  administrative 
expenses  grant,  or  for  any 
administrative  expenses  grant,  by 
leaving  some  of  the  allocation  available 
for  traditional  DOE-funded  TAs  and/or 
ECMs,  or  by  not  funding  one  or  more  of 
the  activities  such  as  TAs,  program 
assistance,  or  marketing.  In  addition  to 
the  limitation  that  the  total  amount  of 
grants  to  a  State  cannot  exceed  that 
State's  allocation,  there  are  two  other 
limitations:  The  administrative  expenses 
grant  cannot  exceed  5  percent;  and  the 
technical  assistance,  program 
assistance,  and  marketing  grant  cannot 
exceed  15  percent  of  the  aggregate 
Federal  and  non-Federal  funding  legally 
obligated  or  committed  to  eligible 
institutions  for  eligible  ICP  activities  in 
the  State  during  the  fiscal  year  for  which 
the  allocation  is  provided  by  DOE. 

New  Subpart  I— Cost-Sharing 

DOE  proposes  to  create  this  new 
subpart,  which  covers  various  aspects  of 
ICP  cost-sharing.  This  topic  was  not    . 
formerly  addressed  in  a  separate 
subpart  in  the  rule. 

New  Section  455.101    Borrowing  the 
Non-Federal  Share/Title  to  Equipment 

DOE  proposes  to  add  this  new 
section,  which  is  provided  for  by  the 
1990  legislation.  Grantees  that  borrow 
their  non-Federal  matching  shares  may 
use  the  equipment  purchased  with  those 
funds  as  collateral  for  the  loan,  and  may 
obtain  clear  title  to  the  equipment  after 
the  loan  is  reoaid.  Current  DOE  policy 
requires  grantees  to  obtain  clear  title 
before  grant  close  out.  This  change  will 
mean  that,  where  the  matching  share  is 


440 


Federal  Rejprter  •/  Vol.  57,  No.  3  /  Monday.  January  6,  1992  /  Proposed  Rules 


borrowed  and  there  is  a  lien  on  the 
equipment,  grants  nnay  be  closed  out 
when  all  other  program  requirements 
have  been  met,  with  clear  title  passinj; 
to  the  grantee  later,  when  the  grantee's 
financial  obligations  under  the  lien  have 
been  met.  Grantees  must  obtain  clear 
title  at  that  time,  without  having  to  pay 
an  additional  amount  to  "buy"  the 
equipment.  Financing  agreements,  such 
as  traditional  leases,  in  which  the 
borrower  never  obtains  clear  title  or 
must  "buy"  the  equipment  at  the  end  of 
the  agreement,  are  not  allowable  under 
ICP. 

To  the  extent  feasible,  DOE 
encourages  grantees  to  limit  liens  on 
equipment  to  the  equipment  purchased 
with  the  borrowed  funds,  so  that 
equipment  purchased  with  the  DOE- 
provided  grant  funds  is  not  put  at  risk, 
in  addition,  grantees  must  submit  to 
DOE  a  certificution  as  specified  under 
§  455.111(e)  if  they  borrow  their 
matching  share  and  allow  a  lien  to  be 
placed  on  the  equipment  funded  under 
the  grant.  It  is  important  to  note  in 
addition  that,  with  the  single  exception 
of  the  lien,  all  program  regulations  and 
requirements  apply  to  grants  in  which 
tne  matching  share  is  borrowed. 
Grantees  are  cautioned  to  make  sure 
that  any  financing  agreement  or  related 
equipment  acquisition  agreement  is  in 
compliance  with  all  applicable  rules  and 
regulations. 

New  Section  455.102   Energy 
Conservation  Measure  Cost  Share 
Credit 

DOE  proposes  to  add  this  new 
section,  which  is  a  revised  version  of  eld 
§  455.82(e).  The  changes  being  proposed 
here  would:  Allow  States  the  option  of 
deciding  whether  to  permit  applications 
for  credit;  limit  credit  for  ECMs  to  those 
commenced  within  3  years  of  the  grant 
application;  limit  credit  for  TAs  to  those 
dated  no  more  than  3  years  before  the 
ECM  grant  application;  and  allow  credit 
for  TA  updates  (if  the  State  elects  to 
permit  credit  applications)  where  the 
State  has  determined  that  an  update  is 
required,  pursuant  to  $  455.20(q).  DOE 
believes  credit  should  be  limited  to  TAs 
recently  completed  and  to  ECMs 
recently  installed,  and  is  therefore 
proposing  the  3-year  limit  (the  rule  now 
permits  1  As  and  ECMs  begun  as  far 
back  as  1978  to  be  used  for  credit).  The 
State  option  of  allowing  credit  for  TA 
updates  is  new,  and  DOE  would  be 
interested  in  receiving  comments  on  this 
idea.  I 

New  Section  455. 103    Requirements  for 
Applications  for  Credit 

DOE  proposes  to  add  this  new 
section,  which  was  formerly  contained 


in  old  S  455.82(e).  This  section  has  been 
revised  to  allow  for  the  State  option  to 
permit  credit  applications. 

New  Section  455.104    Rebates  From 
Utilities  and  Other  Entities 

DOE  proposes  to  add  this  new  section 
to  clarify  DOE  requirements  that  apply 
when  ICP  grantees  receive  rebates  for 
ECMs  funded  by  ICP  grants.  DOE  wants 
to  encourage  grantees  to  apply  for 
rebates  when  they  are  available. 
Grantees  may  use  rebates  or  similar 
monetary  considerations  to  meet  grant 
cost  sharing  requirements.  Grantees  are 
not  required  to  deduct  the  amount  of  the 
rebate  or  monetary  consideration  from 
costs,  nor  will  DOE  consider  such 
rebates  as  program  income  to  be 
remitted  to  DOE  when  received  by  the 
grantee. 

New  Subpart  /^Applicant 
Responsibilities— Grants  to  Institutions 

DOE  proposes  to  create  this  new 
subpart  to  cover  aspects  of  the  rule 
applying  to  institutional  (as  opposed  to 
State]  grant  applications.  The  subpart 
includes  new  §§  455.110, 455.111. 
455.112,  and  455.113,  which  were 
formerly  covered  in  old  S  9  455.80, 
435.61,  and  455.63. 

New  Section  455.110    Grant 
Application  Submittals  for  Technical 
Assistance  and  Energy  Conservation 
Measures 

DOE  proposes  to  revise  subparagraph 
(b)(2)  of  new  S  455.110  to  allow  for  the 
submission  of  information  to 
substantiate  a  TA  grant  application  as 
required  by  the  State  in  its  State  Plan. 
Under  the  revisions  proposed  in  this 
rulemaking,  it  will  be  the  responsibility 
of  each  State  to  specify  the  information 
it  will  require  about  the  buildings  for 
which  TA  grants  are  being  applied. 

DOE  proposes  three  revisions  to 
paragraph  (c)  of  new  §  455.110: 
Changing  the  requirement  for  building 
identification  in  subparagraph  (c)(2)  to 
delete  the  reference  to  PEA  data  in  old 
§  455.18  (which  DOE  is  proposing  to 
drop  from  the  rule)  and  replace  it  with  a 
requirement  that  applications  include 
descriptions  adequate  to  establish 
building  use,  eligibility,  and  ownership; 
adding  to  subparagraph  (c)(5)  references 
to  life  cycle  cost  savings-to-investment 
ratios,  to  provide  for  this  new  State 
option  (while  retaining  the  requirement 
that  all  applications  include  the  simple 
paybacks  of  each  ECM,  so  DOE  has 
consistent  data  on  all  of  the  ECMs 
funded  over  the  life  of  the  program);  and 
adding  a  new  subparagraph  (c)(7)  to 
allow  for  the  inclusion  of  an  update  of 
the  TA  in  a  grant  application  if  such  an 
update  is  required  by  the  State.  DOE 


then  proposes  to  redesignate  old 
subparagraph*  (c)f7)  and  (c)(8)  as  new 
subparagraphs  (c)(8)  and  (c)(9), 
respectively,  to  allow  for  the  addition  of 
new  subparagraph  (c)(7). 

New  Section  455.111    Applicant 
Certifications  for  Technical  Asslstanee 
and  Energy  Conservation  Measure 
Grants  to  Institutions 

DOE  proposes  to  revise  paragraph  (c) 
of  new  §  455.111  by  referring  to  the  ^^ 
State-required  E.A  information  for  TA 
grant  applications,  as  discussed  above. 
In  addition,  a  new  paragraph  (e)  is  being 
added  to  cover  certifications  by 
grantees  that  have  borrowed  their  non- 
Federal  shares  and  have  allowed  liens 
to  be  placed  on  the  ECMs  funded  under 
the  grant.  As  discussed  under  9  455.101, 
this  certification  is  designed  to  assure 
that  DOE  is  notified  should  the  grantee 
ever  later  be  sued  due  to  problems  with 
the  repayment  of  the  borrowed  funds. 
Since  DOE  retains  an  interest  in 
equipment  acquired  with  ICP  grant 
funds,  it  is  essential  that  DOE  be 
notiHed  if  that  equipment  is  at  risk  of 
repossession  by  a  lender. 

New  Section  455.112   Davis-Bacon 
Wage  Rate  Requirement 

DOE  proposes  to  create  this  new 
section  to  cover  the  Davis-Bacon 
requirement  formeriy  included  in  old 
9  455.61.  The  wording  has  been 
simplified  and  reformatted,  but  the 
requirement  remains  the  same. 

New  Section  455.113    Grantee  Records 
and  Reports  for  Technical  Assistance 
and  Energy  Conservation  Measure 
Grants  to  Institutions 

DOE  proposes  revising  this  section 
throughout  to  require  that  grantees  send 
one  copy  of  each  required  report  to  DOE 
and  one  copy  to  the  State,  instead  of 
having  two  copies  sent  to  the  State,  with 
the  State  then  sending  one  of  those 
copies  to  DOE.  This  change  eliminates 
the  need  for  States  to  serve  as 
intermediaries  on  reports  to  DOE  and 
should  result  in  DOE  receiving  the 
reports  more  directly  and  quickly. 

DOE  proposes  revising  new  S  455.113 
by  removing  State  grant  requirements 
formerly  in  old  9  455.63  and  by  adding, 
in  subparagraph  (b)(2)iii),  a  requirement 
that  fmal  reports  from  grantees  include 
the  actual  costs,  as  well  as  the  final 
estimated  simple  payback  periods,  or 
the  final  estimated  life  cycle  cost 
(depending  upon  the  State  requirement] 
based  on  actual  costs  for  each  ECM  and 
for  the  entire  project.  The  previous 
language  only  required  the  final 
estimated  payback.  Since  the  original  ^ 
grant  application  included  only  TA 
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estimated  costs,  the  final  report  must 
include  the  actual  costs.  Otherwise  there 
will  be  no  record  of  how  estimated  costs 
compared  to  actual  costs. 

DOE  proposes  revising  subparagraph 
(b)(2)(iii)  of  new  }  455.113  by  providing 
that  statistically  valid  samples  of  each 
State's  grantees  submit  energy  use 
reports  for  three  years  after  project 
completion  and  by  requiring,  to  the 
extent  feasible,  that  energy  consumption 
data  in  those  annual  energy  use  reports 
be  monthly  usage  data  by  fuel  or  energy 
iype.  Grantees  are  also  encouraged  to 
provide  relevant  information  about 
changes  in  building  usagfe,  equipment,  or 
structure.  These  energy  use  reports  may 
serve  as  useful  tools  in  assessing  the 
effectiveness  of  ECMs,  and  a  carefully 
designed  sample  should  result  in  better 
reports.  DOE  plans  to  develop  the 
sample  design  and  provide  it  to  the 
States  before  the  FY  1993  cycle  begins. 

New  Subpart  K— Applicant 
Responsibilities— Crants  to  States 

DOE  proposes  creating  this  new 
subpart  to  cover  all  types  of  grants  to 
States  under  ICP.  Some  of  these 
requirements  were  formerly  covered  in 
§§  455.60, 455.62,  and  455.63,  and  some 
are  new  due  to  the  1990  legislation.  This 
subpart  includes  new  S  S  455.120, 
455.121, 455.122,  and  455.123. 

New  Section  455.120    Grant 
Applications  for  State  Administrative 
Expenses 

DOE  proposes  to  revise  this  section 
(formerly  S  455.62)  by  changing  $30,000 
to  $50,000  in  paragraph  (a).  This  would 
become  the  new  maximum  base  amount 
for  a  grant  for  State  administrative 
expenses.  The  maximum  remains  5 
percent  of  the  schools  and  hospitals 
grants  awarded,  when  that  exceeds 
$50,000.  The  $30,000  maximum  base 
grant  was  established  in  1963  (48  PR 
28071-73,  June  20, 1983).  and  DOE 
believes  that  it  is  now  appropriate  to 
raise  it.  States  have  considerable 
administrative  responsibilities  under 
ICP  and,  over  the  years,  have  found  that 
effective  program  administration  is  a 
labor-intensive  activity.  DOE  believes 
that  $50,000  now  is  a  reasonable, 
maximxmi  base  amount  for  these  grants. 
A  State  could  apply  for  that  amount  any 
time  after  DOE  announces  the 
availability  of  the  State  allocations. 

DOE  is  proposing  to  delete  the  rest  of 
the  sentence  following  $50,000.  The  next 
sentence  is  revised  so  that  States  which 
are  entitled  to  receive  more  than  $50,000 
may  apply  for  their  remaining 
administrative  expenses  grants  after 
they  submit  to  DOE  their  TA  and  ECM 
grant  applications  from  schools  and 
hospitals.  DOE  is  not  proposing  to  raise 


the  maximum  administrative  expenses 
grant,  whidi  remains  5  percent  of  the 
schools  and  hospitals  grants  awarded  in 
the  State  during  the  program  cycle. 

DOE  is  proposing  to  add  a  new 
paragraph  (b)  to  permit  States  that  are 
eligible  to  use  up  to  100  percent  of  their 
allocations  for  technical  assistance, 
program  assistance,  and  mariceting  to 
apply  for  administrative  expenses 
grants,  again  in  two  stages:  First,  for  the 
$50,000  maximum  base  amount  after  the 
cyde  is  announced;  later,  for  up  to  5 
percent  (less  the  $50,000)  of  their  total 
funds  obligated  to  eligible  redpients  for 
energy  conservation  measures,  technical 
assistance,  program  assistance,  and 
marketing  during  the  fiscal  year  It  is 
important  to  note  here  that  the  total 
amount  for  which  a  State  applies  to 
cover  administrative  expenses,  tedinical 
assistance,  program  assistance,  and 
marketing,  may  not  exceed  its  allocation 
for  the  fiscal  year 

DOE  is  then  proposing  to  establish  a 
new  paragraph  (c)  in  new  i  455.120, 
using  the  last  sentence  of  old  paragraph 
(a)  for  this  new  paragraph  (c).  This 
allows  States  to  use  funds  allocated  for 
administrative  expenses  for  ECM  and 
I'A  grants.  DOE  then  proposes  to  delete 
from  subparagraph  (d)(2)  (formerly 
(b](2j)  the  references  to  sources  of  non- 
Federal  share  for  administrative 
expenses  grants.  DOE  is  proposing  to 
delete  the  requirement  for  matching 
contributions  for  these  grants. 

New  Section  455.121    Grant 
Applications  for  State  Technical 
Assistance.  Program  Assistance,  and 
Marketing  Programs 

DOE  proposes  to  create  this  new 
section  to  cover  the  requirements  for  the 
new  grants  to  States  provided  for  in  the 
1990  legislation.  These  grants  have 
already  been  discussed  under  new 
subpart  H.  bat  this  section  covers  in 
detail  the  requirements  States  must  meet 
in  order  to  apply  for  them.  The  1990 
legislation  permits  States  meeting 
specified  conditions  to  apply  for  op  to 
100  percent  of  their  allocations  for  State- 
run  technical  assistance  or  program 
assistance  programs,  and/or  up  to  50 
percent  of  their  allocationa  for 
marketing  programs.  These  programs 
must  be  described  in  the  State  Plan,  and 
must  be  administered  in  conjunction 
with  a  non-Federally  funded  State 
program  that  provides  the  remaining 
finandng — primarily  ECM  funding,  or 
funding  for  ECMs  and  TAs  if  a  State 
elects  to  use  appropriated  funds  only  for 
program  assistance  and  marketing.  The 
application  requirements  are  intended  to 
demonstrate  that  the  State  has  a  viable. 
non-Federally  funded  ECM  program, 
and  that  not  more  than  15  percent  of  the 


funds  legally  obligated  or  committed  to 
eligible  redpients  for  the  overall 
program  will  be  spent  on  technical 
assistance,  program  assistance,  and 
marketing. 

Among  the  important  requirements 
under  this  section  are  that  non-Federally 
funded  ECMs  must  be  eligible  for 
funding  under  8  455.71,  and  that 
institutions  undertaking  such  ECMs 
comply  with  all  applicable  Federal, 
State,  and  local  laws  and  regulations. 
Spedal  attention  should  be  paid  to 
applicable  State  and  Federal  non- 
discrimination laws  and  regulations. 
DOE  believes  that  these  are  reasonble 
requirements  designed  to  assure  that, 
when  States  use  their  ICP  allocations  for 
the  newly  allowable  activities,  eligible 
institutions  benefit  by  obtaining  ECMs 
that  meet  the  basic  eligibility  standards 
of  ICP.  This  does  not  mean,  however, 
that  requirements  applicable  only  to 
Federally  funded  projects,  such  as 
Davis-Bacon  wage  rates,  are  applicable 
to  the  non-Federally  funded  ECMs. 

Applications  for  these  new  grants 
must  be  made  together  with  the 
application  for  the  State  administrative 
expense  grant,  if  the  State  elects  to 
apply  for  both  types  of  grants.  DOE  is 
not  proposing  to  require  a  matching 
contribution  for  these  grants. 

New  Section  455.122   Applicant 
Certifi'cationa  for  State  Grants  for 
Technical  Assistance.  Program 
Assistance,  and  Marketing 

DOE  proposes  to  create  this  new 
section  to  cover  the  certifications  States 
must  submit  to  DOE  if  they  elect  to 
apply  for  the  new  types  of  grants 
provided  for  by  the  1900  legislation.  The 
State  must  certify  that  not  more  than  15 
percent  of  the  funds  used  for  its  ICP 
program  in  a  fiscal  year  will  be 
expended  on  technical  assistance, 
program  assistance,  and  marketing.  As 
discussed  eariier.  States  must  have 
viable  programs  to  fund  tnetr  energy 
conservation  measure  programs  fiom 
'  non-Federal  sources  in  order  to  qualify 
to  use  their  Federal  allocations  for 
technical  assistance,  program 
assistance,  and  marketing,  and  they 
must  provide  certifications  to  that  effect. 
Energy  conservation  measures  funded 
firom  such  non-Federal  sources  would 
have  to  be  eligible  for  funding  under  the 
ICP  regulations.  Institutions  installing 
such  measures  would  have  to  follow 
applicable  Federal,  State,  and  local  laws 
and  regnlations.  States  that  have 
constituti(Kial  prohibitions  on  providing 
State  assistance  to  religiously  affiliated 
institutions  eligible  under  ICP,  must 
certify  that  provision  has  beer,  made  for 
such  institutions  to  receive  assistance 
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for  ECMs  from  DOE  funded  grants  if 
such  institutions  would  be  ineligible  to 
apply  for  the  non-Federal  sources  of 
funding  under  the  States's  ECM  program 

New  Section  455.123    Grantee  Records 
and  Reports  for  State  Grants  for 
Administrative  Expenses,  Technical 
Assistance.  Program  Assistance,  and 
Marketing 

DOE  proposes  creating  new  9  455.123 
to  cover  the  reporting  requirements  for 
grants  made  to  States  for  administrative 
expenses,  technical  assistance,  program 
assistance,  and  marketing.  Some  of  the 
requirements  were  formerly  found  in  old 
S  455.63;  some  are  new,  to  cover  the  new 
types  of  grant  activities  provided  for  in 
the  1990  legislation.  States  funding 
technical  assistance  programs  must 
submit  reports  to  DOE  listing  the 
institutions  receiving  TAs  and  the 
amounts  of  assistance  provided  to  each 
institution  under  the  State  program. 
States  fimding  ECMs  from  non-Federal 
sources  must  submit  to  DOE  reports 
which  include  lists  of  recipients  of  the 
non-Federal  funding,  together  with  the 
amounts  of  funding  received  and  the 
types  of  ECMs  installed  by  each 
recipient.  In  addition  to  providing 
necessary  documentation  to  support  a 
certification  pursuant  to  9  455.122,  and 
an  application  for  an  administrative 
expenses  grant,  these  records  are 
needed  so  that  DOE  is  able  to  track  the 
impact  of  its  program  funds,  including 
the  completion  of  projects  using  non- 
Federal  funds  related  to  the  ICP 
appropriations.  States  need  to  report  to 
DOE  on  all  their  grant  activities,  if  they 
have  been  awarded  funding  for  several 
activities  such  as  administrative 
expenses,  program  assistance, 
marketing,  and  technical  assistance. 

New  Subpart  L — State  Responsibilities 

DOE  proposes  to  redesignate  old 
subpart  F  as  new  subpart  L.  which  will 
include  new  SS  455.130,  455.131,  455.132. 
455.133, 455.134, 455.135,  and  455.136. 
Some  of  these  siections  are  nei^,  and 
some  are  revised  from  old  99  455.70, 
455.71,  455.72,  and  455.73. 

New  Section  455. 130   State  Evaluation 
of  Grant  Applications 

DOE  proposes  revising  paragraph  (b) 
of  new  9  455.130  by  deleting  the 
requirement  for  review  and  certification 
of  hospital  applications  under 
9§  1524(c)(2)  and  1603  of  the  Public 
Health  Service  Act  (42  U.S.C.  300m-3 
and  300O-2,  respectively).  This  change  is 
necessitated  by  the  repeal  of  those 
sections  of  the  Public  Health  Service 
Act.  DOE  is  proposing  a  provision  for 
State  review  and  certification  of 
hospital  applications  where  thae  is  a 


State  requirement.  New  9  455.20  is  also 
being  revised  to  include  a  provision  for 
States  to  specify  special  requirements 
for  application  review  and  certification 
for  either  schools  or  hospitals  in  State 
Plans.  This  proposed  change  is 
necessary  because  there  are  no  longer 
uniform  requirements  for  application 
review  and  certification. 

New  Section  455.131    State  Ranking  of 
Grant  Applications 

DOE  proposes  designating  the  opening 
paragraph  of  new  9  455.131  (formerly 
9  455.71)  as  paragraph  (a)  and  then 
revising  it  to  provide  for  the  exception  to 
the  ranking  requirement  mentioned  in 
9  455.92,  covenng  State  technical 
assistance  awards. 

Former  parag'-aph  (a)  then  becomes 
new  paragraph  (b)  and  is  revised  to 
provide  for  the  State  EA  requirements 
pursuant  to  9  455.20(k).  This  paragraph 
is  also  revised  to  add  the  wording  "on  a 
percentage  basis"  after  energy 
conservation  potential  to  provide  an 
equal  opportunity  to  small  institutions 
whose  conservation  potential  might  be 
relatively  low  in  absolute  terms  but  still 
constitutes  a  sizeable  portion  of  that 
institution's  energy  usage.  Proposed  for 
deletion  in  this  paragraph  is  the  former 
preference  given  to  applicants  which 
funded  their  own  EAs.  Since  DOE  no 
longer  funds  any  EAs,  that  preference  is 
now  moot. 

DOE  proposes  to  redesignate  former 
paragraph  (b)  as  new  paragraph  (c),  and 
then  revise  it  by  changing  the  second 
sentence  to  clarify  that  it  applies  when  a 
State  ranks  on  a  building-by-building 
basis  and  by  replacing  the  phrase 
"directly  involves"  with  "is  physically 
connected  to."  DOE  then  proposes 
adding  a  new  sentence  to  explain  that, 
when  States  rank  on  a  measure-by- 
measure  basis,  an  ECM  that  is 
physically  connected  to  a  number  of 
buildings  may  be  ranked  as  a  single 
ECM.  The  important  qualification  here  is 
that  the  ECM  must  be  physically 
connected  to  all  of  the  buildings.  ECMs 
that  are  the  same  for  a  number  of 
buildings,  but  not  physically  connected 
to  all  of  them,  such  as  storm  windows  or 
interior  lights,  must  be  ranked 
individually  for  each  building  in  which 
they  appear. 

DOE  then  proposes  to  change  the 
weighting  requirements  for  ranking 
criteria  so  that  the  first  criterion,  cost 
effectiveness  as  determined  by  simple 
payback  or  life  cycle  cost  analysis,  must 
always  receive  at  least  50  percent  of  the 
weight.  This  better  reflects  the 
importance  of  cost  effectiveness  over  all 
other  criteria.  States  are  then  allowed  to 
set  their  own  weights  for  the  remaining 
criteria,  as  set  forth  in  9  455.20(e). 


DOE  proposes  redesignating  old  ' 
subparagraph  (b)(3)  as  new 
subparagraph  (c)(2).  covering  the  types 
and  quantities  of  energy  to  be  saved. 
DOE  then  proposes  several  revisions  for 
old  subparagraph  (b)(2):  Redesignating  it 
as  (c)(3);  deleting  the  phrase  "in 
descending  priority."  and  replacing  it 
with  "renewable  energy";  and  dieleting 
old  subparagraphs  (b)(2)  (i)  and  (ii) 
which  refer  to  coal  and  renewable 
energy  sources.  These  changes  eliminate 
the  priority  given  to  renewable  energy 
and  coal  and  make  the  type  of  energy 
source  to  which  conversion  is  proposed 
a  criterion. 

DOE  proposes  replacing  old 
9  455.71(f)  with  a  new  §  455.131(g)  which 
addresses  only  the  State  option  of  using 
school  or  hospital  allocations  for  other 
applicants  if  the  30  percent  minimum  for 
each  sector  is  not  covered  by 
applications.  Old  9  455.71(e).  which 
covered  applications  for  severe 
hardship,  is  being  moved  to  a  new 
9  455.132. 

New  Section  455. 132    State  Evaluation 
of  Requests  for  Severe  Hardship 
Assistance 

DOE  proposes  to  add  this  section 
which  contains  revised  wording  from 
old  9  455.71(e).  The  primary  change  is  to 
relegate  to  a  secondary  status,  and 
make  optional,  the  criteria  unrelated  to 
financial  need.  A  sentence  is  added  at 
the  end  of  paragraph  (c)  which  states 
that  the  primary  consideration  for 
hardship  grants  must  be  the  institution's 
inability  to  provide  its  50  percent  share 
of  the  cost.  Other  factors  such  as  fuel 
cost' may  be  considered  if  the  State 
determines  they  are  valid.  The  optional 
secondary  criteria  have  little  or  nothing 
to  do  with  the  fundamental  question  of 
whether  the  applicant  is  able  to  provide 
the  SO  percent  matching  contribution. 
DOE  believes  that  hardship  grants, 
which  may  total  up  to  90  percent  of  the 
cost  of  a  project  under  ICP,  should  be 
given  only  to  institutions  that  are  able  to 
document  they  have  a  financial  need  for 
the  additional  funds.  The  secondary 
criteria  such  as  fuel  cost  and  availability 
and  climate,  which  are  mentioned  in  the 
Act,  may  be  used  by  States  to  reinforce 
any  hardship  determination,  but 
financial  need  must  be  the  primary 
criterion. 

DOE  prsposes  revising  subparagraph 
td)(2)  of  new  9  455.132  by  adding  a  new 
last  sentence  stating  that  each  State 
must  decide  on  a  case-by-case  basis 
whether,  and  to  what  extent,  it  will 
recommend  hardship  funding  for 
individual  applicants.  This  change  is 
proposed  to  emphasize  that  applications 
for  hardship  assistance  must  be 
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evaluated  individually  and  should  be 
recommended  for  funding  on  individual 
merit.  Also,  the  State  must  decide  how 
much  additional  funding  to  provide  each 
applicant. 

DOE  also  proposes  adding  to  new 
§  455.132  a  new  paragraph  (e)  to  clarify 
that,  where  there  are  insufficient 
applications  from  hardship  applicants  to 
cover  the  10  percent  allocation  provided 
for  in  new  paragraph  455.30(d),  the  State 
may  use  the  remaining  funds  in  that 
allocation  for  other  qualified  applicants. 
However,  in  no  case  may  more  than  10 
percent  of  a  State's  allocation  for 
schools  and  hospitals  be  awarded  to 
hardship  applicants.  This  new 
paragraph  (e)  clarifies  what  was 
intended  to  be  stated  in  old  paragraph 
455.71(f)-  Unfortunately,  because  that 
paragraph  included  the  phrase  "without 
regard  to  the  limitations  of  paragraphs 
(d)  and  ff  j  of  this  section,"  it  was 
possible  (0  interpret  the  paragraph  to 
mean  that  the  10  percent  hardship 
limitation  could  be  exceeded  if 
insufficient  non-hardship  applications 
were  received  by  the  State.  It  was  never 
DOE's  intention  to  allow  hardship 
grants  to  exceed  10  percent. 

New  Section  453. 133    Forwarding  of 
Instiiutional  Apolications  for  Technical 
Assistance  and  Energy  Conservation 
Measure  Grants 

DOE  proposes  to  revise  the  title  of  -^ 
';his  section  to  differentiate  it  from  the 
next  section  covering  grants  to  States. 
DOE  then  proposes  revising  paragraph 
[j]  to  require  State  certification  of 
applications  forwarded  to  DOE  as 
i'ffving  been  reviewed  and  evaluated 
and  found  to  have  met  all  program 
i'«?quirements.  This  change  is  intended  to 
emphasize  the  importance  of  the  Stale 
role  in  reviewing  grant  applications. 

New  Section  455.134    Forwarding  of 
Applications  for  State  Grants  for 
Technical  Assistance,  Program 
Assistance,  and  Marketing 

DOE  proposes  to  add  this  new  section 
to  cover  the  new  grants  provided  for  by 
iiie  1990  legislation.  States  that  are 
eligible  for  such  grants  may  apply  for 
them  any  time  after  allocations  are 
announced  by  DOE. 

New  Section  455. 135   State  Liaison, 
Monitoring,  and  Reporting 

DOE  proposes  to  renumber  this 
section,  formerly  S  455.73. 

New  Section  455.140   Approval  of 
Institutional  Applications  for  Technical 
Assistance  and  Energy  Conservation 
Measures 

DOE  is  proposing  to  revise  the  title  to 
differentiate  this  from  the  section  on 


grants  to  States,  and  then  to  revise 
paragraph  (d)  as  follows:  By  adding  "to 
cover  cost  overruns  or  other  additional 
costs"  after  "supplemental  funds;"  and' 
replacing  the  word  "awarded"  with 
"provided  for  in  the  original  grant 
award"  to  clarify  the  intent  of  the 
paragraph. 

DOE  is  proposing,  similarly,  to  revise 
paragraph  (e)  of  this  section  by  adding 
"to  cover  cost  overruns  or  other 
additional  costs"  after  the  words 
"supplem.ental  funds,"  and  replacing  the 
word  "awarded"  with  "provided  for  in 
the  original  grant  award."  This  again  is 
intended  to  clarify  the  paragraph's 
intent. 

DOE  proposes  to  add  a  new 
paragraph  (f)  which  allows  each  State  to 
decide,  in  accordance  with  State  plan 
criteria,  whether,  and  under  what 
circumstances,  it  will  permit  epphcants 
to  reapply  for  ECMs  when  those  ECMs 
were  funded  in  earlier  grant  cycles  but 
were  never  implemented.  DOE  then 
proposes  to  add  a  new  paragraph  (g) 
which  is  a  revised  version  of  the  second 
sentence  of  old  9  455.80(e). 

DOE  further  proposes  adding  a  new 
paragraph  (h)  stating  that  funds  that 
become  available  to  a  grantee  after  the 
installation  of  all  approved  ECMs,  due 
to  cost  underruns  in  the  installed  ECMs, 
may  be  used  for  additional  ECMs  if 
approved  by  the  State  and  DOE. 
Grantees  must  seek  wrlttten  approval 
from  the  State  and  DOE  before 
committing  funds  from  a  cost  underrun 
to  other  ECMs. 

New  Section  455.141    Grant  Awards  for 
Units  of  Local  Government  and  Public 
Care  Institutions 

DOE  proposes  to  delete  the  language 
prohibiting  the  procurement  of 
'■*  *  *  any«ingle  item  of  equipment  or 
tangible  personal  property  having  an 
acouisition  cost  in  excess  of 
$500  •  *  *,"  which  would  then  make  it 
possible  to  purchase  meters  and 
submeiers  under  a  TA  grant.  DOE  is  not 
imposing  a  dollar  Umit  on  such 
purchases,  because  different  buildings 
may  have  varying  needs  for  meters. 
However,  DOE  would  expect  prudence 
to  be  exercised  in  this  regard.  Meters 
and  submeters  should  be  considered  an 
adjunct  to  the  TA  itself  and  should  not 
be  the  major  investment  under  the  TA 
grant. 

New  Section  455. 142   Grant  A  wards  for 
Schools,  Hospitals  and  Coordinating 
Agencies  '  - 

DOE  proposes  the  same  kind  of 
deletion  as  discussed  under  new 
S  455.141. 


New  Section  455. 143    Grant  A  wards  for 
State  Administrative  Expenses 

DOE  proposes  revising  subparagraph 
(a)(1)  of  new  {  455.143  by  deleting 
$30,000  and  replacing  it  with  $50,000  to 
reflect  the  new  maximum  base  amount 
for  State  administrative  expense  grants 
which  may  be  applied  for  and  awarded 
after  the  State's  allocation  is  announced 
by  DOE.  Then  DOE  is  proposing  to  add 
a  new  subparagraph  (ai(3)  to  provide  for 
subsequent  administrative  grants  to 
States  that  are  providing  non-Federal 
funding  pursuant  to  %  455.121(8),  up  to  5 
percent  of  the  aggregate  funding 
provided,  less  $50,000  if  that  was  earlier 
awarded. 

DOE  proposes  to  delete  the 
requirement  for  a  50  percent  non- 
Federal  share  matching  contribution  for 
State  administrative  expense  grants. 
This  change  is  in  response  to  comments 
DOE  has  received  that  a  number  of 
States  are  encountenftg  dif^irfuities  in 
obtaining  their  non-Federal  shares  from 
State  funds. 

New  Section  455.144    Grant  Awards  for 
State  Programs  To  Provide  Technical 
Assistance,  Program  Assistance,  and 
Marketing 

DOE  proposes  to  add  this  section  to 
cover  the  new  grants  proviaed  *^or  in  the 
1990  legislation.  Requiremenis  tor  these 
grants  have  already  been  discussed  in 
this  preamble.  DOE  is  proposing  that  no 
match  be  required  from  the  States  for 
these  grants;  therefore,  the  rule  provides 
that  these  grants  may  be  for  up  to  100 
percent  of  a  State's  projected  costs  in 
the  cases  qf  program  assistance  and 
marketing.  It  is  important  to  note, 
however,  that  pursuant  to  new 
paragraph  455.144(b],  a  State  may  apoly 
only  for  up  to  50  percent  of  its  allocation 
for  marketing  activities  as  defined  in 
8  455.2.  However,  that  grant  may  cover 
up  to  100  percent  of  the  State's  costs  for 
marketing.  Conversely,  whiie  up  to  100 
percent  of  the  State's  allocation  may  be 
used  for  technical  assistance,  DOE  is 
requiring  that  no  more  than  50  percent  of 
individual  TA  costs  be  provided  with 
these  grant  funds.  DOE  believes  that 
institutions  that  receive  TA  funding 
through  a  State  grant  stiil  should  be 
required  to  provide  a  50  percent 
matching  contribution. 

DOE  is  providing,  in  paragraph 
455.144(d),  for  States  which  receive 
grants  for  technical  assistance,  program 
assistance,  and  marketing  to  apply  to 
DOE  to  use  some  or  all  of  those  funds 
for  regular  grants  to  schools  and 
hospitals  if  they  cannot  use  the  funds  for 
the  originally  intended  puroose  in  the 
requirml  timeframe.  Particuidriy  in  cases 
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in  which  a  State  finds  it  cannot  obtain 
non-Federal  sources  of  funding  for 
ECMs,  the  Stale  is  obligated  to  revert, 
for  that  cycle,  at  least,  to  a  regular  ICP 
grant  program. 

As  mentioned  earlier  in  this  preamble. 
DOE  is  particularly  interested  in 
receiving  comments  and  suggestions  on 
the  implementation  of  these  new  grants, 
particularly  how  States  integrate  them 
with  the  non-Federally  funded  energy 
conservation  improvements  for  schools 
and  hospitals  which  must  be  undertaken 
concurrently  with  these  other  activities. 

New  Subpart  N— Administrative 
Review 

DOE  proposes  to  include  this  entire 
subpart  (5  J  455.150-155),  which  was 
finalized  as  part  of  the  Grants  Appeals 
Procedures  rulemaking  in  the  Federal 
Register  published  on  October  10, 1990 
(pages  41322-41327). 

New  Section  455. 150    Right  to 
Administrative  Review 

pOE  proposes  to  add  a  new 
paragraph  (b)  to  provide/appeal  rights 
for  State  applications  for  the  new  types 
of  grants  for  technical  assistance, 
program  assistance,  and  marketing 
provided  for  by  the  1990  legislation. 

Response  to  A  dditional  Suggestions 

Over  the  years,  DOE  has  received 
suggestions  for  changes  to  the  program 
which  cannot  be  considered  because  of 
statutory  requirements  or  limitations. 
These  suggestions,  which  cannot  be 
implemenied  by  revisions  to  the  rule, 
include:  (1)  Eliminating  hardship  grants 
(or  increasing  the  allocation  for  them): 
(2)  changing  the  matching  provisions 
from  50/50  to  some  other  split;  (3) 
funding  ECMs  for  local  government  and 
pubhc  care  buildings;  (4)  issuing  a  single 
grant  to  each  State  and  having  the 
States  award  the  individual  schools  and 
hospitals  ECM  grants  (except  when  a 
State  applies  to  serve  as  a  coordinating 
agency  for  all  institutions  including 
religiously  affiliated  institutions);  (5) 
funding  second  TAs  for  buildings  after  a 
specified  time  period;  and  (6)  funding 
ECMs  which  replace  ECMs  previously 
funded  under  the  program. 

DOE  is  interested  in  receiving 
comments  on  the  suggested  revisions 
proposed  herein  and  in  receiving  other 
ideas  for  improving  the  program.  In 
order  for  DOE  to  make  informed 
decisions  about  any  suggestions,  it  helps 
to  have  as  much  background  as  possible 
on  why  a  change  is  needed  and  how  it 
might  be  implemented,  or  on  why  a 
proposed  revision  should  not  be  made  or 
how  it  might  be  more  effectively  drafted. 

Some  States  have  expressed  an 
interest  in  implementing  some  or  all  of 


the  changes  resulting  from  this 
rulemaking  as  soon  as  possible.  DOE 
would  be  interested  in  receiving 
comments  as  to  the  desirability  of 
allowing  the  final  rulemaking  to  be 
effective  during  the  program  cycle  in 
which  it  is  published  in  the  Federal 
Register,  rather  than  wait  until  the  start 
of  the  next  cycle. 

III.  Review  Under  Executive  Order  12291 

Today's  issuance  was  reviewed  under 
Executive  Order  12291.  DOE  has 
concluded  that  the  rule  is  not  a  "major 
rule"  because  it  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies  or  geographic 
regions;  or  (3)  significant  adverse  ejects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  in  domestic  or  export 
markets.  In  accordance  with  the 
requirements  of  the  Executive  Order, 
this  notice  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB). 

IV.  Review  Under  the  Regulatory 
Flexibility  Act 

These  regxilations  were  reviewed 
under  the  Re.qulatory  Flexibility  Act, 
Public  Law  96-354,  which  requires 
preparation  of  a  regula'.ory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  i.e., 
small  businesses  and  small  government 
jurisdictions.  The  changes  proposed  in 
this  action  primarily  clarify  the 
regulations  or  add  flexibility  to  the 
existing  program.  Thus,  these  changes 
have  a  minimal  effect  on  small  entities. 
DOE  therefore  certifies  that  there  will 
not  be  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  that  preparation  of  a' regulatory 
flexibility  analysis  is  not  warranted. 

V.  Review  Under  the  Paperwork 
Reduction  Act 

The  information  collection 
requirements  proposed  in  this  Notice 
have  been  submitted  to  0MB  in 
accordance  with  section  3504(b)  of  the 
Paperwork  Reduction  Act.  Public  Law 
96-511, 94  Stat.  2812  (44  U.S.C.  3510  et 
seq.],  and  procedures  implementing  that 
Act  (5  CFR  1320.1  et  seq.). 

VI.  Review  Under  National 
Environmental  Policy  Act 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  Public  Law  91-190.  83  Stat. 
852  (42  U.S.C.  4321  et  seq.),  DOE 


published  a  Notice  of  Availability  of  an 
Environmental  Assessment  (EA)  of  the 
entire  Title  III  program  on  March  12, 
1979.  in  the  Federal  Register,  44  FR 
13554.  Based  on  this  assessment.  DOE 
determined  that  the  EPCA  Title  III 
program  did  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
that  therefore,  no  Environmental  Impact 
Statement  (EIS)  was  required. 

DOE  has  reviewed  the  environmental 
impacts  for  the  program  amendment 
proposed  today.  It  is  DOE's  judgment 
that  the  proposed  amendments  will 
result  in  no  environmental  impacts  in    . 
addition  to  those  previously  analyzed 
for  this  program.  It  is,  accordingly, 
DOE's  determination  that  the 
environmental  impacts  of  the  program 
as  modified  by  today's  proposed 
amendment  have  been  adequately 
analyzed  in  the  March  1979  EA,  and  that 
these  impacts  are  not  significant.  Hence, 
the  previous  negative  determination  is 
still  applicable,  and  no  additional  EA  or 
EIS  is  required. 

VII.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
regulations  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  the 
Executive  Order  requires  preparation  of 
a  Federalism  assessment  to  be  used  in 
decisions  by  senior  policymakers  in 
promulgating  or  implementing  the 
regulation. 

Today's  proposed  regulatory 
amendments  are  intended  to  simplify 
the  management  of  the  program  by 
providing  the  States  with  clearer,  more 
specific  guidance  in  a  number  of  areas 
and  greater  flexibility  in  other  areas. 
They  will  not.  therefore,  have  a 
substantial  direct  effect  on' the 
traditional  rights  and  prerogatives  of 
States  in  relationship  to  the  Federal 
Government. 

VIII.  Review  Under  the  Federal  Energy 

Administration  Act 

This  notice  was  submitted  for 
conmient  to  the  Administrator  of  the 
Environmental  Protection  Agency  under 
section  7(c)(2)  of  the  Federal  Energy 
Administration  Act.  as  amended.  15 
U.S.C.  766(c)(2).  The  Administrator  did 
not  submit  any  comments. 
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IX.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  Grant 
Program  for  Schools  and  Hospitals  is 
81.052. 

X.  Opportunity  for  Public  Comment 

A.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposal  set  forth  in 
this  notice.  Comments  should  be 
submitted  to  the  address  for  the  Office 
of  Hearings  and  Dockets,  which  is  given 
in  the  beginning  of  this  notice.  The 
envelope  and  written  conmients 
submitted  should  be  identified  with  the 
designation,  "Notice  of  Proposed 
Rulemaking  for  Grant  Programs  for 
Schools  and  Hospitals  and  for  Buildings 
Owned  by  Units  of  Local  Goverrunent 
and  Public  Care  Institutions,  Docket 
Number  CE-RM-91-130."  Ten  (10) 
copies  should  be  submitted. 

AH  comments  received  on  or  before 
the  date  specified  in  the  beginning  of 
this  notice  and  all  other  relevant 
information  will  be  considered  by  DOE 
before  taking  action  on  a  final^e. 

Any  person  submitting  information 
which  Uiat  person  believes  to  be 
confidential  and  which  may  be  exempt 
by  law  from  public  disclosure  should 
submit  one  complete  copy,  as  well  as 
ten  (10)  copies  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
according  to  its  determination.  This 
procedure  is  set  forth  in  10  CFR  1004.11. 

B.  Public  Hearings 

DOE  will  hold  three  public  hearings 
on  the  proposed  rule  as  specified  at  the 
beginning  of  this  notice. 

Any  person  who  has  an  interest  in  the 
proposed  rule  or  who  is  a  representative 
of  a  group  or  class  of  persons  which  has 
an  interest  in  it  may  make  a  request  for 
an  opportunity  to  make  an  oral 
presentation.  Such  a  request  to  speak  at 
the  hearing  should  be  directed  to  the 
Hearings  and  Dockets  address  given  in 
the  Addresses  section  of  this  notice  and 
must  be  received  by  4:30  p.m.  local  time 
on  the  date  specified  in  the  Dates 
section. 

The  person  making  the  request  should 
describe  briefly  his  or  her  interest  in  the 
proceeding.  The  person  should  also 
provide  a  daytime  phone  number  where 
the  person  may  be  reached.  Those 
persons  requesting  an  opportunity  to 
provide  oral  testimony  should  bring  ten 


(10)  copies  of  their  Statement  to  the 
hearing. 

DOE  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearing,  to 
schedule  the  respective  presentations, 
and  to  establish  the  procedures 
governing  the  conduct  of  the  hearing. 
The  length  of  each  presentation  is 
limited  to  10  minutes. 

A  DOE  official  will  preside  at  each 
haaring.  These  will  not  be  judicial  or 
evidentiary-type  hearings.  Questions 
may  be  asked  of  speakers  only  by  those 
conducting  the  hearing,  and  there  will 
be  no  cross-examination  of  persons 
presenting  Statements.  Any  decision 
made  by  DOE  with  respect  to  the 
subject  matter  of  the  hearings  will  be  ^ 
based  on  all  of  the  information  available 
to  DOE. 

Any  participant  who  wishes  to  ask  a 
question  at  the  hearing  may  submit  the 
question  in  writing  to  the  presiding 
officer.  The  presiding  officer  will 
determine  whether  the  question  is 
relevant  and  material,  and  whether  time 
limitations  permit  it  to  be  presented  for 
an  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

If  DOE  must  cancel  a  hearing,  DOE 
will  make  every  effort  to  give  advance 
notice  of  such  cancellation  to  interested 
parties.  Notice  of  cancellation  will  also 
be  given  to  all  persons  scheduled  to 
speak  at  the  hearing.  Hearing  dates  may 
be  cancelled  in  the  event  no  public 
testimony  has  been  scheduled  in 
advance. 

List  of  Subjects  in  10  CFR  Part  455 

Buildings,  community  facilities,  energy 
audits,  energy  conservation,  grant 
programs,  energy,  health  facilities, 
hospitals,  reporting  and  recordkeeping 
requirements,  schools,  solar  and 
renewable  energy,  technical  assistance. 

Issued  in  Washington.  DC  on  November  5, 
1991. 

|.  Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy 

Part  455  of  chapter  II,  title  10,  Code  of 
Federal  Regulations  is  revised  to  read  as 
set  forth  below: 

PART  4S5-GRANT  PROGRAMS  FOR 
SCHOOLS  AND  HOSPITALS  AND 
BUILDINQS  OWNED  BY  UNITS  OF 
LOCAL  GOVERNMENT  AND  PUBLIC 
CARE  INSTiTUnONS 

Subyirt  A    QtfKf >l  PyovitlOH> 

455.1  Purpose  and  scope. 

455.2  Definitions. 


dCC< 

455.3  Administration  of  grants. 

455.4  Recordkeeping. 

455.5  Suspension  and  termination  of  grants. 

Subpart  B— State  Plan  Developmant  and 
Approval 

455.20  G)ntent8  of  State  plan. 

455.21  Submission  and  af^roval  of  State 
plans  and  State  plan  amendments. 

Subpart  C— Allocation  of  Appropriations 
Among  tite  State* 

455.30  Allocation  of  funds. 

455.31  Allocation  fonnulas. 

455.32  Reallocation  of  funds. 

Subpart  0— PreNintnary  Energy  AudK  and 
Energy  Audit  Grant  Procedures 

455.40  Purpose  and  scope. 

455.41  Financial  assistance. 

455.42  Cost  sharing. 

455.43  Allocation  of  funds  for  preliminary 
energy  audits  and  energy  audits. 

455.44  Submission  and  review  of 
applications. 

455.45  Content  of  applications. 

455.46  Use  of  funds. 

455.47  Reporting  requirements. 

455.48  Contents  of  a  preliminary  energy 
audit.  [Reserved] 

455.49  Contents  of  energy  audit.  [Reserved] 

Subpart  E— Technical  Assistance  Progrsms 
for  Schools.  Hospitals,  iMis  of  Local 
Government,  snd  PubNc  Cars  Institutions 

455.60  Purpose. 

455.61  Eli^bility. 

455.62  Contents  of  a  technical  assistance 
program. 

455.63  Cost  effectiveness  testing. 

Subpart  F— Energy  Coneervatlon 
for  Schools  and  Hospitals 

455.70  Purpose. 

455.71  Eli^bility. 

455.72  Scope  of  the  grant. 

Subpart  G— Stat*  AdmMstrsthrs  Expsness 

455.80  Purpose. 

455.81  Eligibility. 

455.82  Scope  of  the  grant. 

Subpart  H-Stats  Grants  for  Technical 


Mafteting 

455.90  Purpose. 

455.91  EligibiUty. 

455.92  State  technical  assistance  awards. 

Subpart  I-Coet-Sharing 

455.100  limits  to  Federal  share. 

455.101  Borrowing  the  non-Federal  share/ 
title  to  equipment. 

455.102  Energy  conservation  measure  cost- 
share  credit. 

455.103  Requirements  for  applications  for 
credit. 

455.104  Rebates  from  utilities  and  other 
entities. 

Sutipart  •!— AppHeant  ResponsMMIse'~ 
Grants  to  Inslttutions 

456.110    Grant  application  submittals  for 
technical  assistance  and  energy 
conservation  measures. 
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455.111  Applicant  certifications  for 
technical  asaistance  and  eneigy 
conservation  measure  grants  to 
institutions. 

455.112  Davis-Bacon  wage  rate  requirement. 

455.113  Grantee  records  and  imports  for 
technical  assistance  and  enei^gy 
conservation  measure  grants  to 
institutions. 

Subpart  K— Applicant  RetponslWIItlas— 
Grants  to  Stataa 

455.120  Grant  applications  for  State 
administrative  expenses. 

455.121  Grant  applications  for  State 
technical  assistance,  program  assistance, 
and  marketing  programs. 

455.122  Applicant  certirications  for  State 
grants  for  technical  assistance,  program 
assistance,  and  marketing. 

455.123  Grantee  records  and  reports  for 
State  grants  for  administrative  expenses, 
technical  assistance,  program  assistance, 
and  marketing. 

StOtp&rt  L— Stats  Rssponslbllitiss 

455.130  State  evaluation  of  grant 
applications. 

455.131  State  ranking  of  grant  applications. 

455.132  State  evaluation  of  requests  for 
severe  hardship  assistance. 

455.133  Forwarding  of  institutional 
applications  for  technical  assistance  and 
energy  conservation  measure  grants. 

455.134  Forwarding  of  applications  for  State 
grants  for  technical  assistance,  program 
assistance,  and  marketing. 

455.135  State  liaison,  monitoring,  and 
reporting. 

Subpart  M— Grant  Aivarcts  I 

455.140  Approval  of  institutional 
applications  for  technical  assistance  and 
energy  conservation  measures. 

455.141  Grant  awards  for  units  of  local 
government  and  public  care  institutions. 

455.142  Grant  awards  for  schools,  hospitals, 
and  coordinating  agencies. 

'455.143    Grant  awards  for  State    - 

administrative  expenses. 
455.144    Grant  awards  for  State  programs  to 

provide  technical  assistance,  program 

assistance,  and  marketing. 

Subpsrt  N— AdmMstraUvs  Rsvtew . 

455.150  Right  to  administrative  review 

455.151  Notice  requesting  administrative 
review. 

455.152  Transmittal  of  record  on  review. 

455.153  Review  by  the  Deputy  Assistant 
Secretary. 

455.154  Discretionary  review  by  the 
Assistant  Secretary. 

455.155  Finality  of  decision. 

Authority:  42  U.S.C.  6371  el  seq.:i2  U.S.C. 
7101  et  seq. 

Subpart  A— Qeiferal  Provisions 

§  455.1    Purpose  snd  scops. 

(a]  This  part  establishes  programs  of 
financial  assistancs  pursuant  to  Title  III 
of  the  Energy  Policy  and  Conservation 
Act,  as  amended.  42  U.S.C.  6371  et  seq. 

(b)  This  part  authorizes  grants  to 
States  or  to  public  or  non-profit  schools 


and  hospitals  to  assist  them  in 
conducting  preliminary  energy  audits 
and  energy  audits,  in  identifying  and 
implementing  energy  conservation 
maintenance  and  operating  procedures, 
and.  in  evaluating,  acquiring,  and 
installing  energy  conservation  measures, 
including  renewable  resource  measures, 
to  reduce  the  energy  use  and  anticipated 
energy  costs  of  buildings  owned  by 
schools  and  hospitals. 

(c)  This  part  also  authorizes  grants  to 
States  or  units  of  local  government  and 
pubhc  care  institutions  to  assist  them  in 
conducting  preliminary  energy  audits 
and  energy  audits,  in  identifying  and 
implementing  energy  conservation 
maintenance  and  operating  procedures, 
and  in  evaluating  energy  conservation 
measures,  including  renewable  resoiu'ce 
measures,  to  reduce  the  energy  use  and 
anticipated  energy  costs  of  buildings 
owned  by  units  of  local  government  and 
public  care  institutions. 

§455.2    Definitions. 

Act,  as  used  in  this  part,  means  the 
Energy  Policy  and  Conservation  Act, 
Pub.  L  94-163,  89  Stat.  871  (42  U.S.C. 
6201,  et  seq.),  as  amended  by  Title  III  of 
the  National  Energy  Conservation  Policy 
Act.  Public  Law  95-619.  92  Stat.  3238  (42 
U.S.C.  6371).  and  the  State  Energy 
Efficiency  Programs  Improvement  Act  of 
1990.  Public  Law  101-440, 104  Stat.  1011. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  or  any  official  to 
whom  the  Assistant  Secretary's 
functions  may  be  redelegated  by  the 
Secretary. 

Auditor  means  any  person  who  is 
qualiHed  in  accordance  with  10  CFR 
450.44  to  conduct  an  energy  audit. 

Building  means  any  structure, 
including  a  group  of  closely  situated 
structural  units  that  are  centrally 
metered  and  are  served  by  a  central 
utility  plant,  or  eligible  portion  thereof, 
the  construction  of  which  was 
completed  on  or  before  May  1. 1989, 
which  includes  a  hearing  or  cooling 
system,  or  both. 

Civil  rights  requirements  means  civil 
rights  responsibilities  of  applicants  and 
grantejs  pursuant  to  the 
Nondiscrimination  in  Federally  Assisted 
Programs  regulation  of  the  Department 
of  energy  (10  CFR  part  1040). 

Complex  means  a  closely  situated 
group  of  buildings  on  a  contiguous  site 
such  as  a  school  or  college  campus  or 
multibuilding  hospital. 

Construction  completion  means  the 
date  of  issuance  of  an  occupancy  permit 
for  a  building  or  the  date  the  building  is 
ready  for  occupancy  as  determined  by 
DOE. 


Cooling  degree  days  means  the 
annual  sum  of  the  number  of  Fahrenheit 
degrees  of  each  day's  mean  temperature 
above  65°  for  a  given  locality. 

Coordinating  agency  means  a  State  or 
any  public  or  nonprofit  organization 
legally  constituted  within  a  State  which 
provides  either  administrative  control  or 
services  for  a  group  of  institutions 
within  a  State  and  which  acts  on  behalf 
of  such  institutions  with  respect  to  their 
participation  in  the  program. 

Deputy  Assistant  Secretory  means  the 
Deputy  Assistant  Secretary  for 
Technical  and  Financial  Assistance  or 
any  official  to  whom  the  Deputy 
Assistant  Secretary's  functions  may  be 
redelegated  by  the  Assistant  Secretary. 

DOE  means  the  Department  of 
Energy. 

Energy  audit  means  a  determination 
of  the  energy  consumption 
characteristics  of  a  building  which: 

(1)  IdentiHes  the  type,  size,  and  rate  of 
energy  consumption  of  such  building 
and  the  major  energy  using  systems  of 
such  building; 

(2)  Determines  appropriate  energy 
conservation  maintenance  and 
operating  procedures;  and 

(3)  Indicates  the  need,  if  any.  for  the 
acquisition  and  installation  of  energy 
conservation  measures. 

Energy  conservation  maintenance  and 
operating  procedures  means 
modifications  in  the  maintenance  and 
operations  of  a  building  and  any 
installation  therein  which  are  designed 
to  reduce  the  energy  consumption  in 
such  building  and  which  require  no 
significant  expenditure  of  funds. 

Eneigy  conservation  measure  means 
an  installation  or  modification  of  an 
installation  in  a  building  which  is 
primarily  intended  to  maintain  or  reduce 
energy  consumption  and  reduce  energy 
costs,  or  allow  the  use  of  an  alternative 
energy  source,  including,  but  not  limited 
to: 

(1)  Insulation  of  the  building  structure 
and  systems  within  the  building; 

(2)  Storm  windows  and  doors, 
multiglazed  windows  and  doors,  heat 
absorbing  or  heat  reflective  glazed  and 
coated  windows  and  door  systems, 
additional  glazing,  reductions  in  glass 
area,  and  other  window  and  door 
systems  modifications; 

(3)  Automatic  energy  control  systems 
which  would  reduce  energy 
consumption: 

(4)  Load  management  systems  which 
would  shift  demand  for  energy  from 
peak  hours  to  hours  of  low  demand  and 
lower  cost; 

(5)  Equipment  required  to  operate 
variable  stesm.  hydraulic,  and 
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ventilating  systems  adjusted  by 
automatic  energy  control  systems; 
(8)  Active  or  passive  solar  space 
heating  or  cooling  systems,  solar  electric 
generating  systems,  or  any  combination 
thereof; 

(7)  Active  or  passive  solar  water 
heating  systems; 

(8)  Furnace  or  utility  plant  and 
distribution  system  modifications 
including: 

(i)  Replacement  burners,  fiunaces. 
boilers,  or  any  combinati(Hi  thereof 
which  substantially  increase  the  energy 
efficiency  of  the  heating  system; 

(ii)  Devices  for  modi^ng  flue 
openings  which  will  increase  the  energy 
efficiency  of  the  heating  system; 

(iii)  Electrical  or  mechanical  furnace 
ignition  systems  which  replace  standing 
gas  pilot  lights;  and 

(iv)  Utility  plant  system  conversion 
measures  including  conversion  of 
existing  oil-  and  gas-fired  boiler 
installations  to  alternative  energy 
sources,  including  coal: 

(9)  Addition  of  caulking  and 
weatherstripping; 

(10}  Replacement  or  modification  of 
lighting  fixtures  (including  exterior  light 
fixtures  which  are  physically  attached 
to,  or  connected  to,  the  building)  to 
increase  the  energy  efficiency  of  the 
lighting  system  without  increasing  the 
overall  illumination  of  a  facility,  unless 
such  increase  in  illumination  is 
necessary  to  conform  to  any  applicable 
State  or  local  building  code  or,  if  no 
such  code  applies,  the  increase  is 
considered  appropriate  by  DOE; 

(11)  Energy  recovery  systems; 

(12)  Congeneration  systems  which 
produce  steam  or  forms  of  energy  such 
as  heat,  as  well  as  electricity  for  use 
primarily  within  a  building  or  a  complex 
of  buildings  owned  by  an  eligible 
institution  and  which  meet  such  fuel 
efficiency  requirements  as  DOE  may  by 
rule  prescribe; 

(13)  Such  other  measures  as  DOE 
identifies  by  rule  for  purposes  of  this 
part,  as  set  forth  in  subpart  D  of  10  CFR 
part  450;  and 

(14)  Such  other  measures  as  a  grant 
applicant  shows  will  save  a  substantial 
amount  of  energy  and  as  are  identified 
in  an  energy  audit  in  accordance  with 

S  455.2  or  S  455.20(k),  or  a  technical 
assistance  report  in  accordance  with 
§  455.62. 

Fuel  means  any  commercial  source  of 
energy  used  within  the  building  or 
complex  being  surveyed,  such  as  natural 
gas.  fuel  oil.  electricity,  or  coal. 

Governor  means  the  chief  executive 
officer  of  a  State,  including  the  Mayor  of 
the  District  of  Columbia,  or  a  person 
duly  designated  in  writing  by  the 
Governor  to  act  on  her  or  his  behalf. 


Grant  program  cycle  means  the  period 
of  time  specified  by  DOE  which  relates 
to  the  fiscal  year  or  years  for  which 
monies  are  apfnopriated  for  grants 
under  this  pari  during  which  one 
complete  cycle  of  DOE  grant  activity 
occurs,  including  fund  allocations  to  the 
States;  applications  receipt,  review, 
approval,  or  disapproval;  and  award  of 
grants  by  DOE,  but  which  does  not 
include  the  grantee's  performance 
period. 

Grantee  means  the  entity  or 
organization  named  in  the  Notice  of 
Financial  Assistance  Award  as  the 
recipient  of  the  grant. 

Gross  square  feet  means  the  sum  of 
all  heated  or  cooled  fioor  areas  enclosed 
in  a  building,  calculated  from  the 
outside  dimensions,  or  fiom  the 
centerline  of  common  walls. 

Heating  degree  days  means  the 
annual  sum  of  the  number  of  Fahrenheit 
degrees  for  each  day's  mean 
temperature  below  65*  for  a  given 
locality. 

Heating  or  cooling  system  means  any 
mechanical  syst^n  for  beating,  cooling, 
or  ventilating  areas  of  a  building, 
including  a  system  of  through-the-wall 
air  conditioning  units. 

Hospital  means  a  public  or  nonprofit 
institution  which  is  a  general  hospital, 
tuberculosis  hospital,  or  any  other  type 
of  hospital,  other  than  a  hospital 
furnishing  primarily  domiciliary  care; 
and  whidh  is  duly  authorized  to  provide 
hospital  services  under  the  laws  of  the 
State  in  which  it  is  situated. 

Hospital  facilities  means  buildings 
housing  a  hospital  and  related  facilities, 
including  laboratories,  laundries, 
outpatient  departments,  nurses' 
residence  and  training  facilities,  and 
central  service  facilities  operated  in. 
connection  with  a  hospital;  it  also 
includes  buildings  housing  education  or 
training  facilities  for  health  professions 
personnel  operated  as  an  integral  part  of 
a  hospital. 

Indian  tribe  means  any  tribe,  band, 
nation,  or  other  organized  group  or 
community  of  Indians,  including  any 
Alaska  native  village,  or  regional  or 
village  corporation,  as  defined  in,  or 
established  pursuant  to,  the  Alaska 
Native  Claims  Settlement  Act,  Public 
Law  92-203: 85  Stat.  688.  which  is: 

(1)  Recognized  as  eligible  for  the  , 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians;  or 

(2)  Located  on,  or  in  proximity  to.  a 
Federal  or  State  reservation  or 
rancheria. 

Load  management  system  means  a 
device  or  devices  which  are  designed  to 
shift  energy  use  to  hours  of  low  demand 
in  order  to  reduce  energy  costs  and 


which  do  not  cause  more  energy  to  be 
used  than  was  used  before  their 
installation. 

Local  educational  agency  means  a 
public  board  of  education  or  other 
public  authority  or  a  nonprofit 
institution  legally  constituted  within,  or 
otherwise  recognized  by,  a  State  either 
for  administrative  control  or  direction 
of,  or  to  perform  administrative  services 
for,  a  group  of  schoi^s  within  a  State. 

Maintenance  means  activities 
undertaken  in  a  building  to  assure  that 
equipment  and  energy-using  systems 
operate  effectively  and  efficiently. 

Marketing  means  a  program  or 
activity  managed  by  the  State  and 
designed  to  obtain  non-Federal  funds  to 
finance  energy  conservation  measures 
consistent  with  this  part. 

Native  American  means  a  person  who 
is  a  member  of  an  Indian  tribe. 

Operating  means  the  operation  of 
equipment  and  energy-using  systems  in 
a  building  to  achieve  or  maintain 
specified  levels  of  environmental 
conditions  of  service. 

Owned  or  owns  means  property 
interest,  including  without  limitation  a 
leasehold  interest,  which  is,  or  shall 
become,  a  fee  simple  title  in  a  building 
or  complex. 

Preliminary  energy  audit  means  a 
determination  of  the  energy 
consumption  characteristics  of  a 
building,  including  the  size,  type,  rate  of 
energy  consumption,  and  major  energy- 
using  systems  of  such  building. 

Primarily  occupied  means  that  in 
excess  of  50  percent  of  a  building's 
square  footage  or  time  of  occupancy  is 
occupied  by  a  public  care  institution  or 
an  office  or  agency  of  a  unit  of  local 
government. 

Program  assistance  means  a  program 
or  activity  managed  by  the  State  and 
designed  to  provide  support  to  eligible 
institutions  to  help  ensure  the 
effectiveness  of  energy  conservation 
programs  carried  out  consistent  with 
this  part,  including  such  relevant 
activities  as: 

(1)  Evaluating  the  services  of 
consulting  engineers: 

(2)  Training  school  or  hospital 
personnel  to  perform  energy  accounting; 

(3)  Monitoring  the  implementation  and 
operation  of  energy  conservation 
measures:  and 

(4)  Aiding  in  the  procurement  of 
energy  efficient  equipment. 

Public  care  institution  means  a  public 
or  nonprofit  institution  which  owns:    - 

(1)  A  facihty  for  long-term  care, 
rehabilitation  facility,  or  public  health 
center,  as  described  in  section  1624  of 
the  Public  Health  Service  Act  (42  U.S.C. 
3008-3;  88  Stat.  2270);  or 
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(2]  A  residential  child  care  center, 
which  is  an  institution,  other  than  a 
foster  home,  operated  hy  a  pubhc  or 
nonprofit  institution.  It  is  primarily 
intended  to  provide  full-time  residential 
care,  with  an  average  length  of  stay  of  at 
least  30  days,  for  at  least  10  minor 
persons  who  are  in  the  care  of  such 
institution  as  a  result  of  a  finding  of 
abandonment  or  neglect  or  of  being 
persons  in  need  of  treatment  or 
supervision. 

Public  or  nonprofit  institution  means 
an  institution  owned  and  operated  by: 

(1)  A  State,  a  political  subdivision  of  a 
State,  or  an  agency  or  instrumentality  of 
eilhen  or 

(2)  A  school  or  hospital  whidi  is,  or 
would  be  in  the  case  of  such  entities 
situated  in  American  Samoa,  Guam. 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands,  exempt  from  income  tax 
under  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1954;  or 

(3)  A  unit  of  local  government  or 
public  care  institution  which  is.  or 
would  be  in  the  case  of  such  entities 
situated  in  American  Samoa,  Guam, 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands,  exempt  from  income  tax 
under  section  510(c)(3)  or  501(c)(4)  of  the 
Internal  Revenue  Code  of  1954. 

School  means  a  public  or  nonproHt 
institution  which: 

(1)  Provides,  and  is  legally  authorized 
to  provide,  elementary  education  or 
secondary  education,  or  both,  on  a  day 
or  residential  basis; 

(2)  Provides,  and  is  legally  authorized 
to  provide,  a  program  of  education 
beyond  secondary  education,  on  a  day 
or  residential  basis  and: 

(i)  Admits  as  students  only  persons 
Having  a  certificate  of  graduation  from  a 
school  providing  secondary  education, 
or  the  recognized  equivalent  of  such 
certificate; 

(ii)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association;  and 

(iii)  Provides  an  educational  program 
for  which  it  awards  a  bachelor's  degree 
or  higher  degree  or  provides  not  less 
than  a  two-year  program  which  is 
acceptable  for  full  credit  toward  such  a 
deg^e  at  any  institution  which  meets 
the  preceding  requirements  and  which 
provides  such  a  program; 

(3)  Provider  not  less  than  a  1-year 
program  of  training  to  prepare  students 
for  gainful  employment  in  a  recognized 
occupation  and  which  meets  the 
provisions  cited  in  paragraph  (b).  and 
subparagraphs  {b){l).  and  (b)(2)  of  this 
definition;  or 

(4)  Is  a  local  educational  agency. 


School  facilities  means  buildings 
housing  classrooms,  laboratories, 
dormitories,  administrative  facilities, 
athletic  facilities,  or  related  facilities 
operated  in  connection  with  a  school. 

Secretary  means  the  Secretary  of  the 
Department  of  Energy,  or  his/her 
designee. 

State  means,  in  addition  to  the  several 
States  of  the  Union,  the  District  of 
Columbia,  Puerto  Rico,  Guam.  American 
Samoa,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands. 

State  energy  agency  means  the  State 
agency  responsible  for  developing  State 
energy  conservation  plans  pursuant  to 
section  362  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C.  6322)  or.  if 
no  such  agency  exists,  a  State  agency 
designated  by  the  Governor  of  such 
State  to  prepare  and  submit  the  State 
Plan  required  under  section  394  of  the 
Energy  Policy  and  Conservation  Act. 

State  hospital  facilities  agency  means 
an  existing  agency  which  is  broadly 
representative  of  the  public  hospitals 
and  the  nonprofit  hospitals  or.  if  no  such 
agency  exists,  an  agency  designated  by 
the  Governor  of  such  State  which 
conforms  to  the  requirements  of  this 
definition. 

State  school  facilities  agency  means 
an  existing  agency  which  is  broadly 
representative  of  publie  institutions  of 
higher  education,  nonprofit  institutions 
of  higher  education,  public  elementary 
and  secondary  schools,  nonprofit 
elementary  and  secondary  schools, 
public  vocational  education  institutions, 
nonprofit  vocational  education 
institutions,  and  the  interests  of 
handicapped  persons  in  a  State  or.  if  no 
such  agency  exists,  an  agency  which  is 
designated  by  the  Governor  of  such 
State  which  conforms  to  the 
requirements  of  this  definition. 

Support  office  director  means  the 
Director  of  the  DOE  field  support  office 
with  the  responsibility  for  grant 
administration  or  any  official  to  whom 
that  function  may  be  redelegated. 

Technical  assistance  means:  (1)  The 
conduct  of  specialized  studies  to 
identify  and  specify  energy  savings  or 
energy  cost  savings  that  are  likely  to  be 
realized  as  a  result  of  the  modification 
of  maintenance  and  operating 
procedures  in  a  building,  the  acquisition 
and  installation  of  one  or  more  specified 
energy  conservation  measures  in  a 
building,  or  both;  and  (2)  the  planning  or 
administration  of  such  specialized 
studies. 

For  schools  and  hospitals  which  are 
eligible  to  receive  grants  to  carry  out 
energy  conservation  measures,  the  term 
also  means  the  planning  or 


administration  of  specific  remodeling, 
renovation,  repair,  replacement,  or 
insulation  projects  related  to  the 
installation  of  energy  conservation  or 
renewable  resource  measures  in  a 
building. 

Unit  of  local  government  means  the 
government  of  a  county,  municipality, 
parish,  borough,  or  township,  which  is  a 
unit  of  general  purpose  goverment 
below  the  State  (determined  on  the 
basis  of  the  same  principles  as  are  used 
by  the  Bureau  of  the  Census  for  general 
statistical  purposes)  and  the  District  of 
Columbia.  Such  term  also  means  the 
recognized  governing  body  of  an  Indian 
tribe  which  governing  body  performs 
substantial  governmental  functions,  and 
includes  libraries  which  serve  all 
residents  qf  a  political  subdivision 
below  the  State  level  (such  as  a 
community,  district  or  region)  free  of 
charge  and  which  derive  at  least  40 
percent  of  their  operating  funds  from  tax 
revenues  of  a  taxing  authority  below  the 
State  level. 

S  455^   Administration  of  grants. 

Grants  provided  under  this  part  shall 
comply  with  applicable  law,  regulation 
or  procedure  including,  without 
limitation,  the  requirements  of: 

(a)  The  DOE  Financial  Assistance    - 
Rules  (10  CFR  part  600  as  amended), 
except  as  otherwise  provided  in  this 
rule; 

(b)  Executive  Order  12372  entitled 
"Intergovernmental  Review  of  Federal 
Programs"  (48  FR  3130.  January  24. 1983; 
3  CFR.  1982  Comp..  p.  197),  and  the  DOE 
regulation  implementing  this  Executive 
Order  entitled  "Intergovernmental    . 
Review  of  Department  of  Energy 
Programs  and  Activities"  (10  CFR  part 
1005); 

(c)  Office  of  Management  and  Budget 
Circular  A-97,  entitled  "Rules  and 
Regulations  Permitting  Federal  Agencies 
to  Provide  Specified  or  Technical 
Services  to  State  and  Local  Units  of 
Government  under  Title  III  of  the  Inter- 
Gbvemmental  Coordination  Act  of 
1968."  available  from  the  Office  of 
Management  and  Budget,  Office  of 
Publication  Services,  725  17th  Street, 
NW..  Washington.  DC  20503; 

(d)  DOE  regulation  entitled 
"Nondiscrimination  in  Federally 
Assisted  Programs"  (10  CFR  part  1040). 
which  implements  the  following  public 
laws:  Title  VI  of  the  Civil  Rights  Act  of 
1964;  section  16  of  the  Federal  Energy 
Administration  Act  of  1974;  section  401 
of  the  Energy  Reorganization  Act  of 
1974;  Title  IX  of  the  Education 
Amendments  of  1972;  The  Age 
Discrimination  Act  of  1975;  and  section 
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504  of  the  Rehabilitation  Act  of  1973; 
and 

(e)  Such  other  procedures  applicable 
to  this  part  as  DOE  may  from  time  to 
time  prescribe  for  the  administration  of 
financial  assistance. 

§455.4   Recordkeeping. 

Each  State  or  other  entity  within  a 
State  receiving  financial  assistance 
under  this  part  shall  make  and  retain 
records  required  and  specified  by  the 
DDE  Financial  Assistance  Rules,  10  CFR 
part  600,  and  this  part. 

§455.5   Suspension  and  tennination  of 
grants. 

Suspension  and  termination 
procedures  shall  be  as  set  forth  in  the 
DOE  Financial  Assistance  Rules,  10  CFR 
part  600.  — 

Subpart  &-State  Plan  Development 
and  Approval 

§455.20   Contents  Of  State  Ptaa 

Each  State  shall  develop  and  submit 
to  DOE  a  State  Plan  for  technical 
assistance  programs  and  energy 
conservation  measures,  including 
renewable  resource  measures  and,  to 
the  extent  appropriate,  program 
assistance  and/or  marketing.  The  State 
Plan  shall  include: 

(a)  A  statement  setting  forth  the 
procedures  by  which  the  views  of 
eligible  institutions  or  coordinating 
agencies  representing  such  institutions, 
or  both,  were  solicited  and  considered 
during  development  of  the  State  Plan 
and  any  amendment  to  a  State  Plan; 

(b)  The  procedures  the  State  will 
follow  to  notify  eligible  institutions  and 
coordinating  agencies  of  the  content  of 
the  approved  State  Plan,  or  any 
approved  amendment  to  a  State  Plan; 

(c)  The  procedures  the  State  will 
follow  to  notify  eligible  institutions  and 
coordinating  agencies  of  the  availabihty 
(each  funding  cycle)  of  funding  under 
this  program  and  related  funding 
available  from  non-Federal  sources  to 
fund  technical  assistance  programs  and 
energy  conservation  measures 
consistent  with  this  Part; 

(d)  The  procedures  for  submittal  of 
grant  applications  to  the  State; 

(e)  The  procedures  to  be  used  by  the 
State  for  evaluating  and  ranking 
technical  assistance  and  energy 
conservation  measure  grant  applications 
pursuant  to  {  455.130  and  S  455.131, 
inchiding  the  weights  assigned  to  each 
criterion  set  forth  in  §§  455.131(c)(2), 
(c)(3).  (c)(4)  and  (c)(5).  In  addition,  the 
State  shall  determine  the  order  of 
priority  given  to  fuel  types  that  include 
oil,  natural  gas,  and  electricity,  under 

S  455.131(c)(2); 


(f)  The  procedures  that  the  State  will 
follow  to  insure  that  funds  will  be 
allocated  equitably  among  eligible 
applicants  within  the  State,  including 
procedures  to  insure  that  funds  will  not 
be  allocated  on  the  basis  of  size  or  type 
of  institution,  but  rather  on  the  basis  of 
relative  need,  taking  into  account  such 
factors  as  cost,  energy  consumption,  and 
energy  savings,  in  accordance  with 

§  455.131; 

(g)  The  procedures  that  the  States  will 
follow  for  identifying  schools  and 
hospitals  experiencing  severe  hardship 
and  for  apportioning  the  funds  that  are 
available  for  schools  and  hospitals  in  a 
case  of  severe  hardship.  Such  policies 
and  procedures  shall  be  in  accordance 
with  §  455.132; 

(h)  A  statement  setting  forth  the 
extent  to  which,  and  by  which  methods, 
the  State  will  encourage  utilization  of 
solar  space  heating,  cooling  and  electric 
systems,  and  solar  water  healing 
systems; 

(i)  The  procedures  to  assure  that  all 
flnancial  assistance  under  this  part  will 
be  expended  in  compliance  with  the 
requirements  of  the  State  Plan,  in 
compliance  with  the  requirements  of  this 
part,  and  in  coordination  with  other 
State  and  Federal  energy  conservaticm 
programs; 

(j)  If  a  State  is  eligible  and  elects  to 
use  up  to  100  percent  of  the  funds 
provided  by  DOE  under  this  part  for  any 
fiscal  year  for  program  and  technical 
assistance  and/or  up  to  50  percent  of 
such  funds  for  marketing: 

(1)  A  description  of  each  activity  the 
State  proposes,  including  the  procedures 
for  program  operation,  monitoring,  and 
evaluation; 

(2)  The  level  of  fuiuling  to  be  used  for 
each  program  and  the  source  of  those 
funds; 

(3)  The  amount  of  the  State's  allocated 
funds  that  the  State  proposes  to  use  for 
each; 

(4)  A  description  of  the  non-Federal 
financing  mechanisms  to  be  used  to  fund 
energy  conservation  measures  in  the 
State  during  the  fiscal  year 

(5)  A  description  of  the  evaluation/ 
selection  criteria  to  be  used  by  the  State 
in  determining  which  institutions  receive 
funding  for  energy  conservation 
measures; 

(6)  The  procedures  for  assuring  that 
all  segments  of  the  State's  eligible 
institutions,  including  religiously 
affiliated  institutions  receive  an 
equitable  share  of  the  assistance 
provided  both  for  program  and  technical 
assistance,  marketing,  and  energy 
conservation  measures; 

(7)  A  description  of  how  the  State  will 
track:  the  amount  of  total  available 
funds  by  source;  die  amount  of  funds 


obligated  against  those  funds:  and  any 
limits  on  types  of  institutions  eligible  for 
particular  funding  sources;  and 

(8)  The  procedures  for  assuring  that 
institutions  which  initially  receive 
program,  technical,  or  marketing 
assistance  as  part  of  the  State's  special 
program(s)  later  participate  in  the 
State's  program(s)  to  provide  energy 
conservation  measure  funding; 

(k)  The  requirements  for  an  energy 
audit  to  be  used  as  the  basis  for  a 
technical  assistance  program  grant 
application; 

(1)  With  regard  to  energy  conservation 
maintenance  and  operating  procedures: 

(1)  The  procedures  to  insure 
implementation  of  energy  conservation 
maintenance  and  operating  procedures 
in  those  buildings  for  which  financial 
assistance  is  requested  under  this  part; 

(2)  A  provision  that  all  maintenance 
and  operating  procedure  changes 
recommended  in  an  energy  audit 
pursuant  to  S  455.20(k],  or  in  a  technical 
a^istance  report  under  §  455.62,  or  a 
combination  of  these,  are  implemented 
as  provided  under  this  part;  or 

(3)  An  assurance  that  the  maintenance 
and  operating  procedures  will  be 
implemented  in  the  future,  or  a 
reasonable  justification  for  not 
implementing  such  procedures,  as 
appropriate. 

(m)  The  procedures  to  assure  that 
financial  assistance  under  this  part  will 
be  used  to  supplement,  and  not  to 
supplant.  State,  local  or  other  funds, 
including  at  least: 

(1)  The  screening  of  applicants  for 
eligibility  for  available  State  funds;  and 

(2)  The  identification  of  applicants 
which  are  seeking  or  have  obtained 
private  sector  funds; 

(n)  The  procedures  for  determining 
that  technical  assistance  programs 
performed  without  the  use  of  Federal 
funds  and  used  as  the  basis  for  energy 
conservation  measure  grant  applications 
have  been  performed  in  comphance  with 
the  requirements  of  S  455.62,  for  the 
purposes  of  satisfying  the  eiigibiUty 
requirements  con  tamed  in  \  455.71(a)(3); 

(o)  The  State's  policy  regarding 
reasonable  selection  of  energy 
conservation  measures  for  study  in  a 
technical  assistance  program,  including 
any  restriction  based  on  category  of 
building,  and  any  additional  State 
requirements  for  the  conduct  of  such  a 
program; 

(p)  The  procedures  for  State 
management,  monitoring,  and 
evaluation  of  technical  assistance 
programs  and  energy  conservation 
measures  receiving  financial  assistance 
under  this  part.  This  includes  any  &tate 
requirements  for  hospital  certifications 
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from  a  State  agency,  with  descriptions 
of  the  review  procedures  and 
coordination  process  applicable  in  such 
cases.  If  there  is  no  school  facilities 
agency  in  the  State,  or  if  the  existing 
agency  does  not  certify  all  types  of 
schools,  it  also  includes  any  State 
requirements  for  an  alternative  review 
and  certification  process  for  schools; 

(q)  The  circumstances  under  which 
the  State  requires  an  updated  technical 
assistance  program  report  to  accompany 
an  application  for  an  energy 
conservation  measure  grant; 

(r)  A  description  of  the  State's  policies 
for  establishing  and  insuring  compliance 
with  qualifications  for  technical 
assistance  analysts.  Such  policies  shall 
require  that  technical  assistance 
analysts  be  free  from  flnancial  interests 
which  may  conflict  with  the  proper 
performance  of  their  duties  and  have 
experience  m  energy  conservation  and: 

(1)  Be  a  registered  professional 
engineer  licensed  under  the  regulatory 
authority  of  the  State; 

(2)  Be  an  architect-engineer  team,  the 
principal  members  of  which  are  licensed 
under  the  regulatory  authority  of  the 
State;  or  i 

(3]  Be  otherwise  qualified  in   | 
accordance  with  such  criteria  as  the 
State  may  prescribe  in  its  State  Plan  to 
insure  that  individuals  conducting 
technical  assistance  programs  possess 
the  appropriate  training  and  experience 
in  building  energy  systems; 

(s)  The  circumstances  under  which  the 
State  will  or  will  not  consider  accepting 
applications  for  energy  conservation 
measures  which  were  included  in  earlier 
approved  grant  awards  but  which  were 
not  implemented  and  for  which  no  funds 
were  expended  after  the  original  grant 
award; 

(t)  A  statement  setting  forth:   j 

(1)  An  estimate  of  energy  savings 
which  may  result  from  the  modification 
of  maintenance  and  operating 
procedures  and  installation  of  energy 
conservation  measures; 

(2]  A  recommendation  as  to  the  types 
of  energy  conservation  measures 
considered  appropriate  within  the  State; 
and 

(3)  An  estimate  of  the  costs  of 
carrying  out  technical  assistance  and 
energy  conservation  measure  programs; 

(u)  For  purposes  of  the  technical 
assistance  program  pursuant  to  S  455.62: 

(1)  A  statement  setting  forth  uniform 
conversion  factors  to  be  used  by  all 
grant  applicants  in  the  technical 
assistance  analysis  for  conversion  of 
fuels  to  Btu  equivalents.  For  the 
conversion  of  kilowatt  hours  to  Btu's, 
the  State  shall  use  3,413,  representing 
consumption  at  the  consumer's  end;  and 


(2]  A  statement  setting  forth  the  cost 
effectiveness  testing  approach  to  be 
used  to  evaluate  energy  conservation 
measures  pursuant  to  S  455.63.  States 
may  select  either  the  simple  payback 
approach  or  the  life  cycle  costing 
approach.  Only  one  approach  may  be 
used  for  all  technical  assistance 
programs  in  the  State; 

(v)  If  a  State  plans  to  act  as  a 
coordinating  agency,  a  description  of  its 
functions  and  a  copy  of  its  plan  for 
serving  in  this  role;  and 

(w)  If  a  State  elects  to  allow  credit 
toward  the  cost  share  for  an  energy 
conservation  measure  for  the  costs  of 
technical  assistance  programs,  technical 
assistance  program  updates,  or  energy 
conservation  measures  previously 
incurred  and  wholly  paid  for  with  non- 
Federal  funds,  the  policies  regarding 
such  credit  consistent  with  the 
limitations  in  §  455.102. 

§  455.21    SutMnisskm  and  approval  of  State 
plans  and  State  plan  amendments. 

(a)  Proposed  Slate  Plans  or  plan 
amendments  necessitated  by  a  change 
in  regulations  shall  be  submitted  to  DOE 
within  90  days  of  the  effective  date  of 
this  subpart  or  any  amended 
regulations.  DOE  upon  request,  and  for 
good  cause  shown,  may  grant  an 
extension  of  time. 

(b)  DOE  shall,  within  60  days  of 
receipt  of  a  proposed  State  Plan,  review 
each  plan  and,  if  it  is  reasonable  and 
found  to  conform  to  the  requirements  of 
this  part,  approve  the  State  Plan.  If  DOE 
does  not  disapprove  a  State  Plan  within 
the  60-day  period,  DOE  will  be  deemed 
to  have  approved  the  State  Plan. 

(c)  If  DOE  determines  that  a  proposed 
State  Plan  fails  to  comply  with  the 
requirements  of  this  part  or  is  not 
reasonable,  DOE  shall  return  the  plan  to 
the  State  with  a  statement  setting  forth 
the  reasons  for  disapproval. 

■(d)  Except  for  State  Plan  amendments 
covered  by  paragraph  (a)  of  this  section, 
if  a  State  wishes  to  deviate  from  its 
approved  State  Plan,  the  State  must 
submit  and  obtain  DOE  approval  of  the 
State  Plan  amendment. 

(e)  DOE  shall,  within  60  days  of 
receipt  of  a  proposed  State  Plan 
amendment,  review  each  amendment 
and,  if  it  is  found  to  conform  to  the 
requirements  of  this  part,  approve  the 
amendment  If  DOE  determines  that  a 
proposed  State  Plan  amendment  fails  to 
comply  with  the  requirements  of  this 
part,  or  is  not  reasonable.  DOE  shall 
return  the  amendment  to  the  State  with 
a  statement  setting  forth  the  reasons  for 
disapproval.  With  the  consent  of  DOE, 
the  State  may  submit  a  new  or  amended 
plan  at  any  time. 


Subpart  C— Allocation  of 
Appropriationa  Among  tfia  States 

9455,30    Allocation  of  funds. 

(a)  DOE  will  allocate  available  funds 
among  the  States  for  two  purposes:  To 
award  grants  to  schools,  hospitals,  units 
of  local  government,  and  public  care 
institutions  and  coordinating  agencies 
representing  them  to  implement 
technical  assistance  and  energy 
conservation  measures  grant  programs; 
and  to  award  grants  to  eligible  States 
for  administrative  expenses,  technical 
assistance  programs,  program 
assistance,  and  marketing  expenses  in 
accordance  with  this  part. 

(b)  DOE  shall  notify  each  Governor  of 
the  total  amount  allocated  for  grants 
within  the  State  for  any  grant  program 
cycle: 

(1]  For  schools  and  hospitals,  the 
allocation  amount  shall  be  for  technical 
assistance  programs,  together  with  any 
limitation  placed  on  technical 
assistance,  and  energy  conservation 
measures; 

(2)  For  States  that  are  eligible  « 
pursuant  to  S  455.91,  up  to  100  percent  of 
the  funds  allocated  to  the  State  by  DOE 
may  be  used  for  technical  assistance 
programs  and/or  for  program 
assistance,  and  up  to  50  percent  of  the 
funds  allocated  to  the  State  by  DOE  may 
be  used  for  marketing  as  defined  in 

§  455.2; 

(3)  For  States  eligible  under  §  455.81,  a 
portion  of  the  allocation  may  be  used  for 
a  grant  to  the  State  for  administrative 
expenses,  as  described  in  §  455.120;  and 

(4)  For  units  of  local  government  and 
public  care  institutions,  the  allocation 
amount  shall  be  solely  for  technical 
assistance  programs. 

(c)  DOE  shall  notify  each  Governor  of 
the  period  for  which  funds  allocated  for 
a  grant  program  cycle  will  be  made 
available  for  grants  within  the  State. 

(d)  Each  State  shall  make  available  up 
to  10  percent  of  its  allocation  for  schools 
and  hospitals  in  each  grant  program 
cycle  to  provide  financial  assistance,  not 
to  exceed  a  90  percent  Federal  share,  for 
technical  assistance  programs  and 
energy  conservation  measures  for 
schools  and  hospitals  determined  to  be 
in  a  class  of  severe  hardship.  Such 
determinations  shall  be  made  in 
accordance  with  §  455.132. 

S  455.31    Aloeation  fonnulas. 

(a)  Financial  assistance  for  conducting 
technical  assistance  programs  for  units 
of  local  government  and  public  care 
institutions  shall  be  allocated  among  the 
States  by  multiplying  the  sum  available 
by  the  allocation  factor  set  forth  in 
paragraph  (c)  of  this  section. 
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(b)  Financial  assistance  for 
conducting  technical  assistance 
programs  and  acquiring  and  installing 
energy  conservation  measures,  including 
renewable  resource  measures,  for 
schools  and  hospitals,  shall  be  allocated 
am.ong  the  States  by  multiplying  the  sum 
available  by  the  allocation  factor  set 
forth  in  paragraph  (c)  of  this  section. 

(c)  The  allocation  factor  (K)  shall  be 
determined  by  the  formula: 

K=0.07/N+0.1  (Sfc)/(Nfc)+0.83 
(SP){SC)/(NPC) 

where,  as  determined  by  DOE: 

(1}  Sfc  is  the  projected  average  retail 
cost  per  million  Btu's  of  energy 
consumed  within  the  region  in  which  the 
State  is  located,  as  contained  in  current 
regional  energy  cost  projections 
obtained  from  DOE. 

(2)  Nfc  is  the  summation  of  the  Sfc 
numerators  for  all  States; 

(3)  N  is  the  total  number  of  eligible 
States; 

(4)  SP  is  the  population  of  the  State,  as 
contained  in  the  most  recent  Bureau  of 
the  Census,  Department  of  Commerce, 
Official  Census  documents; 

(5)  SC  is  the  sum  of  the  State's  heating 
and  cooling  degree  days,  as  contained  in 
the  National  Oceanic  and  Atmospheric 
Administration's  most  recent  editions  of 
"State,  Regional  and  National  Monthly 
and  Seasonal  Heating  Degree  Days, 
Weighted  by  Population^';  and  "State, 
Regional  and  National  Monthly  and 
Seasonal  Cooling  Degree  Days, 
Weighted  by  Population":  and 

(6]  NPC  is  the  summation  of  the 
(SP)(SC)  numerators  for  all  States. 

(d)  Except  for  the  District  of 
Columbia,  Puerto  Rico,  Guam,  American 
Samoa,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands,  no  allocation  available  to 
any  State  may  be  less  than  0.5  percent 
of  all  amounts  allocated  in  any  grant 
program  cycle.  No  State  will  be 
allocated  more  than  10  percent  of  the 
funds  allocated  in  any  grant  program 
cycle. 

S  455.32    Realiocatiofl  Of  funds. 

(a)  If  a  State  Plan  has  not  been 
approved  and  implemented  by  a  State 
by  the  close  of  the  period  for  which 
allocated  funds  are  available  as  set 
forth  in  the  notice  issued  by  DOE 
pursuant  to  §  455.30(c),  funds  allocated 
to  that  State  for  technical  assistance 
and  energy  conservation  measures  will 
be  reallocated  among  all  States  for  the 
next  grant  cycle,  if  available. 

(b)  Funds  which  have  been  allocated 
to  States  in  a  grant  program  cycle  but 
which  have  not  been  obligated  to 
eligible  State,  school,  or  hospital  grant 
applicants  by  the  end  of  that  cycle  shall 


be  reallocated  by  DOE  among  all  States 
in  the  next  grant  program  cycle. 

(c)  Funds  which  become  available  due 
to  deobligations  resulting  from  funds 
returned  by  grantees  due  to  cost 
underruns  or  scope-of-work  reductions 
on  completed  projects  shall  be 
reallocated  by  DOE  among  all  States  in 
the  next  grant  program  cycle. 

(d)  Funds  which  become  available 
because  of  declined  grants  to  schools 
and  hospitals  within  a  State  may  be 
reobligated  to  other  eligible  applicants 
in  the  State  until  the  December  31 
following  the  close  of  the  cycle  for 
which  the  funds  were  allocated  to  the 
State. 

(e)  Funds  which  become  available 
because  of  grants  declined  by  schools 
and  hospitals  after  the  December  31 
following  the  close  of  the  cycle  for 
which  the  funds  were  allocated  to  the 
State  will  be  reallocated  by  DOE  among 
all  States  in  the  next  grant  program 
cycle. 

(f)  Funds  granted  to  States  for 
technical  assistance,  program 
assistance,  and  marketing  pursuant  to 
§  455.144  are  subject  to  reallocation  by 
DOE  among  all  the  States  in  the  next 
grant  program  cycle  if  such  funds  are 
not  committed  by  the  State  to  their 
intended  purposes  by  means  of  grants, 
contracts,  or  other  legally  binding 
obligations,  or  redirected  to  schools  and 
hospitals  grant  applications  pursuant  to 
9  455.144(d),  by  the  December  31 
following  the  close  of  the  cycle  for 
which  the  funds  were  allocated  to  the 
State. 

Subpart  D— Preliminary  Energy  Audit 
and  Energy  Audit  Grant  Procedures 

845S.40   Purpose  and  scope. 

(a)  This  subpart  contains  the 
regulations  whereby  DOE  shall  provide 
financial  assistance  for  preliminary 
energy  audits  and  energy  audits. 

(b)  Preliminary  energy  audits  are  to  be 
performed  by  States  for  the  purpose  of: 

(1)  Determining  the  energy  use 
characteristics  of  eligible  school  and 
hospital  facilities,  and  buildings  owned 
by  units  of  local  government  and  public 
care  institutions,  including  the  size,  type, 
rate  of  energy  use  and  major  energy 
using  systems  of  such  buildings  within 
the  State; 

(2)  Establishing  a  data  base  from 
which  reasonably  accurate  estimates 
may  be  made  of  the  number  of  eligible 
institutions,  the  number  of  quaUfying 
buildings,  and  patterns  of  energy 
conservation  needs  including  an 
indication  of  the  opportunities  for  use  of 
renewable  energy  sources;  and 

(3)  Assisting  States  in  development  of 
a  soiud  and  complete  State  Plan  which 


is  a  prerequisite  to  receipt  of  financial 
assistance  for  technical  assistance  or 
energy  conservation  measures,  including 
renewable  resource  measures. 

(c)  Energy  audits  are  to  be  performed 
by  States  or  eligible  schools,  hospitals, 
units  of  local  government  and  public 
care  institutions  for  the  purpose  of: 

(1)  Determining  the  energy  use 
characteristics  of  eligible  school  and 
hospital  facilities,  and  buildings  owned 
by  units  of  local  government  and  public 
care  institutions,  including  the  size,  type, 
rate  of  energy  use  and  major  energy 
using  systems  of  such  buildings  within 
the  State; 

(2)  Identifying  and  encouraging 
adoption  of  energy  conservation 
maintenance  and  operating  procedures: 

(3)  Indicating  potential,  if  any,  for 
acquiring  and  installing  energy 
conservation  measures,  including 
possible  use  of  renewable  resources; 
and 

(4)  Providing,  to  the  greatest  extent 
practicable,  consistent  information 
necessary  to  identify  those  buildings 
eligible  to  receive  priority  for  additional 
financial  assistance. 

8455.41  Rnandal  assisUmce. 

(a)  DOE  shall  provide  financial 
assistance  from  sums  appropriated  only 
upon  application  in  accordance  with  the 
provisions  of  this  subpart 

(b)  DOE  may  make  grants  for 
purposes  of  conducting  preliminary 
energy  audits  and  energy  audits  of 
school  facilities  and  hospital  facilities. 

(c)  DOE  may  make  grants  for 
purposes  of  conducting  preliminary 
energy  audits  and  energy  audits  of 
buildings  owned  by  units  of  local 
government  and  public  care  institutions. 

9455.42  Costsharine. 

(a)  Amounts  made  available  under 
this  subpart  together  with  any  other 
amounts  made  available  from  other 
Federal  sources,  may  not  be  used  to  pay 
more  than  50  percent  of  the  costs  of  a 
preliminary  energy  audit  or  an  energy 
audit  except  as  provided  in  paragraph 
(b)  of  this  section. 

(b)  The  Governor  of  a  State  may 
request  a  grant  of  up  to  100  percent  of    ' 
tlie  costs  of  any  preliminary  energy 
audit  or  energy  audit  for  schools  or 
hospitals.  When  financial  assistance  in 
excess  of  the  50  percent  cost  share 
limitation  is  provided  to  a  State,  the  sum 
allocated  to  that  State  for  technical 
assistance  and  energy  conservation 
measures,  including  renewable  resource 
measures  shall  be  reduced  by  an  equal 
amount.  Such  funds  shall  be  reallocated 
among  all  other  States  on  the  same 
basis  as  the  initial  allocation.  DOE  may 
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make  such  a  grant  if  the  State  has 
demonstrated  that:  | 

(1)  The  State  would  otherwise  be 
unable  to  participate  in  the  program; 
and 

(2)  The  amount  of  the  additional 
fmancial  assistance  requested  is  the 
minimum  necessary  to  allow  the  State  to 
participate. 

(c)  Where  a  State  has  expended  funds 
without  financial  assistance  under  this 
subpart  for  the  conduct  of  preliminary 
energy  audits  or  energy  audits 
commenced  on  or  after  November  9. 
1978.  DOE  may,  upon  application  and 
approval  under  this  subpart,  accept  all 
or  any  portion  of  such  expenditures  as 
constituting  State  matching  funds. 

(d)  To  the  extent  that  funds  allocated 
to  a  State  for  preliminary  energy  audits 
and  energy  audits  are  not  needed 
because  all  potentially  eligible  buildings 
have  had  or  will  have  an  energy  audit  or 
its  equivalent  conducted,  such  funds 
may  be  made  available  for  technical 
assistance  or  energy  conservation 
measures.  DOE  shall,  upon  request  by 
the  State,  redistribute  funds  not  needed 
for  preliminary  energy  audits  and  energy 
audits  to  the  State  allocation  for 
technical  assistance  or  energy 
conservation  measures,  as  appropriate, 
and  such  funds  shall  be  in  addition  to 
those  which  would  otherwise  be 
available  for  such  purposes. 

(e)  Amounts  to  be  used  to  meet  the 
cost-sharing  requirements  of  this  part 
must  meet  the  requirements  for  cost- 
sharing  set  forth  in  the  DOE  Financial 
Assistance  Rules.  10  CFR  part  600. 

§455.43    Allocation  of  funds  for 
praHminary  anocgy  audits  and  anargy 
audits. 

(a)  Financial  assistance  for  conducting 
preliminary  energy  audits  and  energy 
audits  of  school  facilities  and  hospital 
facilities  shall  be  allocated  among  the 
States  by  multiplying  the  sum  available 
by  the  allocation  factor  (F). 

(b)  Financial  assistance  for    I 
conducting  preliminary  energy  audits 
and  energy  audits  of  buildings  owned  by 
units  of  local  government  and  public 
care  institutions  shall  be  allocated 
among  the  States  by  multiplying  the  sum 
available  by  the  allocation  factor  (F]. 

(c)  The  allocation  factor  [¥]  shall  be 
determined  by  the  formula: 


(n) 


[■2Sdi 


(•7SP)     U 

"^  (NP)  "^  (NO 


where,  as  determined  by  DOE: ' 

(1)  n  is  the  total  number  of  eligible 
SUtes; 


UMI 


(2)  SP  is  the  population  of  the  State,  as 
contained  in  the  most  recent  Bureau  of 
the  Census,  Department  of  Commerce, 

Official  Census  documents; 

(3)  NP  is  the  total  population  of  all 
States; 

(4)  SC  is  the  sum  of  the  State's  heating 
and  cooling  degree  days,  contained  in 
the  National  Oceanic  and  Atmospheric 
Administration's  most  recent  editions  of 
"State,  Regional  and  National  Monthly 
and  Seasonal  Heating  Degree  Days 
Weighted  By  Population,"  and  "State. 
Regional  and  National  Monthly  and 
Seasonal  Cooling  Degree  Days 
Weighted  By  Population";  and 

(5)  NC  is  the  sum  of  all  States'  heating 
and  cooling  degree  days. 

(d]  Financial  assistance  allocated  to  a 
State  pursuant  to  this  subpart  for  a  grant 
program  cycle  which  remains 
unobligated  at  the  end  of  the  grant 
program  cycle  shall,  if  available,  be 
reallocated  under  paragraph  (b)  or  (b)  of 
this  section,  as  appropriate,  in  the 
subsequent  grant  program  cycle. 

$456.44    Submission  and  rtvtew  ol 
appllcationa.         V 

(a)  To  be  eligible  to  receive  financial 
assistance,  a  State  shall  complete  and 
submit  an  original  copy  of  the 
application  to  DOE.  Such  application 
shall  be  signed  by  the  Governor  or  his 
designee. 

(b)  The  first  State  application  shall  be 
submitted  not  later  than  30  days  after 
the  effective  date  of  this  subpart. 
Subsequent  State  applications  shall  be 
submitted  for  each  grant  program  cycle 
on  or  before  the  date  estabUshed  by 
DOE  for 

(1]  Schools  and  hospitals; 

(2J  Buildings  owned  by  units  of  local 
government  and  public  care  institutions; 
or 

(3]  Both. 

(c)  The  State  shall  consult  with 
representatives  of  schools,  hospitals, 
units  of  local  government,  and  public 
care  institutions  dtuing  the  preparation 
of  applications  for  financial  assistance 
for  preliminary  energy  audits  and  energy 
audits. 

(d)  The  Governor  may  request  an 
extension  of  the  submission  date  for  a 
State's  application  by  sending  a  written 
request  to  DOE  prior  to  the  date  upon 
which  it  is  due.  An  extension  will  only 
be  provided  for  good  cause  shown.  Such 
a  request  shall  include  a  brief  discussion 
of  work  remaining  to  be  don^  on  the 
application  and  time  required  for  its 
completion.  An  extension  shall  not 
exceed  60  days  except  where  additional 
time  may  be  required  by  a  State  to  enact 
enabling  legislation,  or  where  DOE  finds 
an  additional  extension  to  be  consistent 


with  the  overall  objectives  of  the  Act 
and  the  requirements  of  this  subpart. 

(e)  DOE  shall  review  each  timely 
State  application  and  provide  financial 
assistance  if  DOE  determines  that  the 
application  meets  the  objectives  of  the 
Act  and  the  requirements  of  this  part. 

(f)  All  or  any  portion  of  an  application 
under  this  section  may  be  disapproved 
to  the  extent  that  funds  are  not 
available  under  this  subpart  to  carry  out 
such  application  or  portion  thereof. 

(g)  DOE  shall  state  in  writing  the 
reasons  any  application  is  disapproved. 
Applications  not  approved  by  DOE  may 
be  resubmitted  by  the  applicant  at  any 
time  within  the  grant  program  cycle  in 
the  same  manner  as  the  original 
application,  and  DOE  shall  approve  . 
such  resubmitted  application  if  it  is 
foimd  to  be  in  compliance  with  the 
requirements  of  thiis  subpart 
Amendments  of  an  application  shall, 
except  as  DOE  may  otherwise  provide, 
be  subject  to  approval  in  the  same 
manner  as  the  original  appUcation. 

S  455.45   Content  of  applcations. 

(a)  An  application  shall  contain: 

(1)  The  name  and  mailing  address  of  ' 
the  proposed  State  grantee; 

(2)  A  budget  which  shall  include 
identification  of  the  sources,  amounts, 
and  intended  use  of  non-Federal  funds 
required  to  meet  the  cost-sharing    ' 
provisions  of  {  455.42;  and 

(3)  Assurance  that  preliminary  energy 
audit  and  energy  audit  procedures  to  be 
employed  will  meet  the  requirements  of 
this  part. 

(b)  For  each  program  for  which 
financial  assistance  is  sought  a  State 
application  shall  also  contain: 

(1)  A  timetable,  including  a  listing  of 
milestones  for  the  activities  to  be 
carried  out  by  calendar  quarters  for 
each  program  for  which  financial 
assistance  will  be  provided: 

(2]  A  description  of  materials  to  be 
developed  and  adopted,  or  an 
identification  of  existing  materials  to  be 
used,  to  meet  the  requirements  for 
conducting  preliminary  energy  audits 
and  energy  audits,  including  provision  of 
data  concerning  heating  degree  days, 
cooling  degree  days,  insolation,  and 
wind  speed  for  regions  witiiin  the  State; 

(3)  A  description  of  the  training  to  be 
provided  to  those  persons  who  will 
conduct  energy  audits.  Such  training 
shall  at  a  minimum,  use  as  instructors, 
architects,  or  engineers  who  have  had 
practical  experience  in  performing 
energy  audits.  Hie  minimum 
qualifications  of  those  attending  the 
training  course,  and  the  minimum 
qualifications  of  those  if«^o  will  be 
permitted  to  perform  energy  audits 
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without  having  attended  the  training 
course,  shall  also  lie  described; 

(4)  An  explanation  of  how  the  size  of 
the  sample  and  the  selection  of  sample 
buildings  will  be  determined  in  those 
instances  where  a  sampling 
methodology  is  used  in  the  conduct  of 
preliminary  energy  audits;  and 

(5)  A  description  of  the  methods 
which  will  be  used  to  advise  eligible 
institutions  of  the  availability  of 
assistance  under  this  subpart,  and  the 
amounts  available  by  categories  of 
institutions  as  determined  under 
paragraphs  (cH3)  and  (d)(2)  of  this 
section. 

(c)  A  State  application  for  Hnancial 
assistance  to  conduct  preliminary 
energy  audits  and  energy  audits  of 
schools  and  hospital  facilities  shall 
contain: 

(1)  A  description  of  the  procedures  the 
State  will  use  to  provide  funding  or 
services  to  those  schools  and  hospitals 
which  are  willing  and  able  to  conduct 
their  own  energy  audits; 

(2)  A  justification  for  any  funding 
applied  for  in  excess  of  the  50  percent 
limit  provided  in  paragraph  (a)  of 
§455.42;  ~ 

(3)  A  description  of  the  method  by 
which  funds  will  be  apportioned 
between  school  facilities  and  hospital 
facilities,  including  a  justification  for  the 
apportionment  if  fewer  than  all  such 
facilities  will  be  audited; 

(4)  An  explanation  of  the  manner  in 
which  activities  to  be  conducted  shall 
be  consistent  with: 

(i)  Related  State  programs  for 
educational  facilities  in  such  State;  and 

(ii)  State  health  plans  under  sections 
1524(c)(2)  (42  U.S.C.  300m-3;  88  Stat. 
2247)  and  1603  (42  U.S.C.  300O-2.  88  Stat. 
2259]  of  the  Public  Health  Service  Act; 
and 

(5)  A  description  of  the  actions  taken 
by  the  State  to  solicit  and  consider  the 
views  of  representatives  of  schools  and 
hospitals  during  the  preparation  of  the 
State's  application. 

(d)  A  State  application  for  financial 
assistance  to  conduct  preliminary 
energy  audits  and  energy  audits  of 
buildings  owned  by  the  units  of  local 
govenunent  and  public  care  institutions 
shall  contain  a  description  of: 

(1)  The  procedures  the  State  will  use 
to  provide  funding  or  services  to  those 
units  of  local  govenunent  and  public 
care  institutions  which  are  willing  and 
able  to  conduct  their  o%vn  energy  audits; 

(2)  The  method  by  which  funds  will  be 
apportioned  between  buildings  owned 
by  units  of  local  government  and  public 
care  institutions  including  a  justification 
for  the  apportionment  if  fewer  than  all 
these  buildings  %vill  be  audited;  and 


(3)  The  action  taken  by  the  State  to 
solicit  and  consider  the  views  of  , 
representatives  of  units  of  local 
government  and  public  care  institutions 
during  the  preparation  of  the  State's 
application. 

(e)  A  Slate  application  shall  set  forth 
procedures: 

(1)  By  which  buildings  or  complexes 
eligible  for  preliminary  energy  audits 
and  energy  audits  will  be  identlHed,  and 
a  listing  thereof  prepared  and 
maintained: 

(2)  For  the  State  to  participate,  on  a 
selective  sampling  basis,  in  the 
performance  of  on-site  energy  audits  to 
assure  that  the  findings  present  a 
reasonably  thorough  and  accurate 
assessment  of  the  buildings  surveyed: 
and 

(3)  For  the  State  to  conduct  foUowup 
visits,  on  a  selective  sampling  basis,  to 
ascertain  the  degree  of  implementation 
of  energy  audit  results. 

§455.46   Um  Of  funds. 

(a)  A  State  shall  either  carry  out 
preliminary  energy  audits  and  energy 
audits  of  schools  and  hospitals,  or 
provide  for  the  conduct  of  such  audits 
by  schools  and  hospitals,  through  use  of 
funds  which  the  State  has  received 
pursuant  to  paragraph  (b)  of  1 455.41. 

(b)  A  State  shall  either  carry  out 
preliminary  energy  audits  and  energy 
audits  of  buildings  owned  by  units  of 
local  govenunent  aiul  public  care 
institutions,  or  provide  for  the  conduct 
of  such  audits  by  units  of  local 
government  and  public  care  institutions, 
through  the  use  of  funds  which  the  State 
has  received  pursuant  to  paragraph  (c) 
of  §  455.41. 

(c)  No  financial  assistance  provided 
under  this  subpart  shall  be  expended  for 
the  audit  of: 

(1)  A  vacant,  unused  or  condemned 
building; 

(2)  A  stadium  which  is  part  of  a  school 
faciUty  used  primarily  for  exhibitions  for 
which  admission  is  chained  and  which 
is  not  also  generally  used  for  intramural 
sports  and  physical  fitness  programs 
generally  available  to  all  students;  or 

(3)  A  building  or  complex  owned  by  a 
unit  of  local  government  or  a  public  care 
institution; 

(i)  Not  primarily  occupied  by  such 
institution;  or 

(il)  Which  is  intended  for  seasonal 
use. 

(d)  Of  the  financial  assistance 
provided  to  a  State  under  this  subpart 
not  more  than  25  percent  shall  be 
expended  for 

(1)  Administrative  expenses; 

(2)  Development  of  materials  for  the 
conduct  of  preliminary  energy  audits 
and  energy  audits; 


(3)  Training  of  personnel  to  conduct 
energy  audits: 

(4)  Conducting  preliminary  energy 
audits  and  sample  energy  audits:  and 

(5)  Monitoring  and  evaluation. 

(e)  At  least  75  percent  of  the  financial 
assistance  provided  under  this  subpart 
shall  be  used  in  conducting  energy 
audits  of  buildings,  including  costs  of 
personnel  attending  training  sessions 
conducted  by  the  State  preparatory  to 
performing  energy  audits. 

(f)  A  Stale  may  request,  and  DOE  may 
approve,  a  waiver  of  the  limitations 
required  under  paragraphs  (d)  and  (e)  of 
this  section,  provided  the  State 
demonstrates  that  such  a  waiver  would 
permit  the  conduct  of  more  energy 
audits  than  would  otherwise  be 
conducted  under  the  provisions  of  this 
section. 

§455.47    Reporting  raqulrafiwnts. 

(a)  Each  State  receiving  findncial 
assistance  under  this  part  shall  submit 
to  DOE  a  quarteriy  program 
performance  report  and  a  quarterly 
financial  status  report.  The  reports  shall 
be  submitted  to  DOE  within  30  days 
following  the  end  of  each  calendar 
quarter. 

(b)  The  quarteriy  program 
performance  report  shall  include: 

(1)  For  those  buildings  which  have 
received  a  preliminary  energy  audit  or 
an  energy  audit,  a  summary  of  the 
categories,  types  of  ownership, 
functional  uses,  gross  square  feet  and 
energy  use  levels;  and 

(2)  For  those  buildings  which  have 
received  an  energy  audit: 

(i)  An  estimate  of  the  savings 
anticipated  from  energy  conservation 
operation  and  maintenance  procedure 
changes  identified;  and 

(ii)  An  approximation  of  the  energy 
savings  indicated  from  applicable 
energy  conservation  measures  if  the 
procedure  used  by  the  State  results  in 
such  information  or  a  summary  of  the 
number  of  buildings  for  which  the 
energy  audit  indicates  potential  for 
energy  conservation  measures.  Including 
renewable  resource  measures. 

(c)  The  second  quarteriy  report  shall 
also  include: 

(1)  The  total  sum  required  for  energy 
audits  of  buildings  whose  owners  have 
been  advised  of  selection  to  receive  an 
energy  audit; 

(2)  A  copy  of  the  materials  adopted  by 
the  State  for  conducting  energy  audits; 

(3)  The  apportionment  of  funds 
pursuant  to  paragraphs  (c)(3)  and  (d)(2) 
of  i  456.46  and  the  data  on  which  such 
apportionment  was  based; 

(4)  The  listing  of  institutions  and  their 
building  compiled  pursuant  to  the 
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provisions  of  paragraph  (e)(l]  of  9  455.45 
summarized  by  category,  types  of 
ownership,  and  functional  use; 

(5)  Any  necessary  revisions  to  the 
estimate  of  the  characteristics  and 
energy  conservation  potential  of 
buildings  owned  by  eligible  institutions 
resulting  from  the  sample  preliminary 
enei:gy  audits,  if  a  sampling  apiH-oach 
was  used. 

(d)  Copies  of  preliminary  energy  audit 
and  energy  audit  reports  made  by  or 
furnished  to  the  State  under  §  450.45  of 
this  chapter  shall  be  submitted  to  DOE 
together  with  the  quarterly  report. 

(e]  Reports  shall  contain  such  other 
information  as  may  be  required  by  DOE. 

§455.48    Contents  Of  I 
audit  [Reservtd] 


preliminary  energy 


§  455.49   Contents  of  an  energy  audit 
[Reserved] 

Subpart  E— Technical  Assistance 
Programs  for  Schools,  Hospitals,  Units 
of  Local  Government,  and  Public  Care 
Institutions 

§455.60   Purpose. 

This  subpart  specifies  what 
constitutes  a  technical  assistance 
program  eligible  for  Hnancial  assistance 
under  this  part,  andaets  forth  the 
eligibility  criteria  for  schools,  hospitals, 
units  of  local  government,  and  public 
care  institutions  to  receive  grants  for 
technical  assistance  to  be  performed  in 
buildings  owned  by  such  institutions. 


§455.61    EligibiHty.       ^ 

To  be  eligible  to  receive  financial 
assistance  for  a  technical  assistance 
program,  an  applicant  must: 

(a)  Be  a  school,  hospital,  unit  of  local 
government,  public  care  institution,  or 
coordinating  agency  representing  them, 
all  as  defined  in  §  455.2.  except  that 
flnancial  assistance  for  units  of  local 
government  and  public  care  institutions 
will  be  provided  only  for  buildings 
which  are  owned  and  primarily 
occupied  by  offices  or  agencies  of  a  unit 
of  local  govenunent  or  public  care 
institution  and  which  are  not  intended 
for  seasonal  use  and  not  utilized 
primarily  as  a  school  or  hospital  eligible 
for  assistance  under  this  program;  and 

(b)  Be  located  in  a  State  which  has  an 
approved  State  Plan  as  described  in 
Subpart  B  of  this  part; 

(c)  Have  available  the  information 
required  by  the  State  as  the 
substantiation  for  the  technical 
assistance  program  grant  application 
pursuant  to  §  455.20(k)  for  the  building 
for  which  nnancial,  assistance  is  to  be 
requested,  subsequent  to  the  moft  recent 
construction.  reconHguration.  or 
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utilization  change  which  signlHcantly 
modified  energy  use  within  the  building; 

(d)  Give  assurance  that  it  has 
implemented  all  energy  conservation 
maintenance  and  operating  procedures 
identified  in  the  description  of  the 
building  required  by  the  State  pursuant 
to  §  455.20(k)  or  provide  a  written 
justification  for  not  implementing  them 
pursuant  to  9  455.20(1]  (3);  and 

(e)  Submit  an  application  in 
accordance  with  the  provisions  of  this 
part  and  the  approved  State  Plan. 

§  455.62   Contents  of  a  tedinical 
assistance  program. 

(a)  The  purpose  of  a  technical 
assistance  program  is  to  provide  a 
report  based  on  an  on-site  analysis  of 
the  building  which  meets  the 
requirements  of  this  section  and  the 
State's  procedures  for  implementing  this 
section. 

(b)  A  technical  assistance  program 
shall  be  designed  to  identify  and 
document  energy  conservation 
maintenance  and  operating  procedure 
changes  and  energy  conservation 
measures  in  sufficient  detail  to  support 
possible  application  for  an  energy 
conservation  measure  grant,  and  to 
provide  reviewers  and  decisionmakers 
handling  such  applications  sufficient 
information  upon  which  to  base  a 
decision. 

(c)  A  technical  assistance  program 
shall  be  conducted  by  a  technical 
assistance  analyst,  who  has  the 
qualifications  established  in  the  State 
Plan  in  accordance  with  §  455.20{r). 

(d)  At  the  conclusion  of  a  technical 
assistance  program,  the  technical 
assistance  analyst  shall  prepare  a  report 
which  shall  include: 

(1)  A  description  of  building 
characteristics  and  energy  data 
including: 

(i)  The  results  of  the  energy  audit  of 
the  building; 

(ii)  The  operation  characteristics  of 
energy-using  systems;  and 

(iii)  The  estimated  remaining  useful 
life  of  the  building; 

(2)  An  analysis  of  the  estimated 
energy  consumption  of  the  building,  by 
fuel  type  in  total  Btu's  and  Btu/sq.ft./yr.. 
using  conversion  factors  prescribed  by 
the  State  in  the  State  Plan,  at  optimum 
efficiency  (assuming  implementation  of 
all  energy  conservation  maintenance 
and  operating  procedures]; 

(3)  A  description  and  analysis  of  all 
identified  operating  and  maintenance 
procedures  changes,  if  any,  and  energy 
conservation  measiu^s  selected  in 
accordance  with  the  State  Plan, 
including  renewable  resource  measures, 
setting  forth: 


(i)  A  description  of  each  operating  and 
maintenance  procedure  change  and  an 
estimate  of  the  costs  of  adopting  such 
operating  and  maintenance  procedure 
changes; 

(ii)  An  estimate  of  the  cost  of  design, 
acquisition  and  installation  of  each 
energy  conservation  measure,  discussing 
pertinent  assumptions  as  necessary; 

(iii)  Estimated  useful  life  of  each 
energy  conservation  measure; 

(iv)  An  estimate  of  any  significant 
increases  or  decreases  in  maintenance 
and  operating  costs  that  would  result 
from  each  conservation  measure,  if 
relevant  to  the  cost  effectiveness  test 
appUcable  under  this  part; 

(v)  An  estimate  of  any  significant 
salvage  value  or  disposal  cost  of  each 
energy  conservation  measure  at  the  end 
^  its  useful  life,  if  relevant  to  the  cost 
effectiveness  test  applicable  under  this 
part; 

(vi)  An  estimate  supported  by  all  data 
and  assumptions  used  in  arriving  at  the 
estimate,  of  the  annual  energy  and 
energy  cost  savings  (using  current 
energy  prices  including  demand  charges) 
expected  from  each  operating  and 
maintenance  procedure  change  and  the 
acquisition  and  installation  of  each 
energy  conservation  measure.  In 
calculating  the  potential  energy  cost 
savings  or  energy  savings  of  each  energy 
conservation  measure,  including 
renewable  resource  measures,  the 
-  technical  assistance  analyst  shall: 

(A)  Assume  that  all  energy  savings 
obtained  from  energy  conservation 
maintenance  and  operating  procedures 
have  been  realized; 

(B)  Calculate  the  total  energy  and 
energy  cost  savings,  by  fuel  type, 
expected  to  result  from  the  acquisition 
and  installation  of  the  energy 
conservation  measures,  taking  into 
account  the  interaction  among  the 
various  measures; 

(C)  Calculate  that  portion  of  the  total 
energy  and  energy  cost  savings,  as 
determined  in  paragraph  (d)(3](vi)(B)  of 
this  section,  attributable  to  each 
individual  energy  conservation  measure; 
and 

(D)  Consider  climate  and  other 
variables; 

(vii)  An  analysis  of  the  cost 
effectiveness  of  each  energy 
conservation  measure  consistent  with 
9  455.63  of  this  part; 

(viii)  The  estimated  cost  of  the 
measure,  which  shall  be  the  total  cost 
for  design  and  other  professional  service 
(excluding  the  cost  of  a  technical 
assistance  program),  if  any,  and 
acquisition  and  installation  costs.  At  the 
request  of  the  applicant,  or  if  required 
by  the  State  in  its  State  Plan,  the 
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technical  assistance  report  shall  provide 
a  life  cycle  cost  analysis,  which 
considers  all  costs  and  cost  savings, 
such  as  maintenance  costs  and/or 
savings,  resulting  from  an  energy 
conservation  measure  for  use  by  the 
institution; 

(ix)  The  simple  payback  period  of 
each  energy  conservation  measure, 
calculated  pursuant  to  S  455.63(a); 

(4)  Energy  use  and  cost  data,  actual  or 
estimated,  for  each  fuel  type  used  for  the 
prior  12-month  period,  by  month,  if 
possible; 

(5)  Documentation  of  demand  charges 
paid  by  the  institution  for  the  prior  12- 
month  period,  by  month  if  possible, 
when  demand  charges  are  included  in 
current  energy  prices  or  when  the 
technical  assistance  report  recommends 
an  energy  conservation  measure  that 
shifts  energy  usage  to  periods  of  lower 
demand  and  cost;  and 

(6)  A  signed  and  dated  certification 
that  the  technical  assistance  program 
has  been  conducted  in  accordance  with 
the  requirements  of  this  section  and  that 
the  data  presented  is  accurate  to  the 
best  of  the  technical  assistance  analyst's 
knowledge. 

§  455.63   Cost  effectivenem  testing. 

(a)  This  paragraph  applies  to 
calculation  of  the  simple  payback  period 
of  any  energy  conservation  measure. 
The  simple  payback  period  of  each 
energy  conservation  measure  shall  be 
calculated,  taking  into  account  the 
interactions  among  the  various 
measures,  by  dividing  (tie  estimated 
total  cost  of  the  measure,  as  determined 
pursuant  to  S  455.62(d)(3](ii),  by  the 
estimated  annual  energy  cost  savings 
accruing  from  the  measure  (adjusted  for 
demand  charges],  as  determined 
pursuant  to  S  455.62(d)(3)(vi). 

(b]  This  paragraph  applies,  in  addition 
to  paragraph  (a)  of  this  section,  if  the 
State  plan  requires  the  cost 
effectiveness  of  an  energy  conservation 
measure  to  be  determined  by  life  cycle 
co6t  analysis  of  if  the  applicant  requests 
such  an  analysis. 

(1]  A  Ufe  cycle  cost  analysis,  showing 
a  savings-to-investment  ratio  greater 
than  or  equal  to  one  over  the  useful  life 
of  the  energy  conservation  measure  (at 
least  two  years),  shall  be  conducted  in 
accordance  with  subpart  A  of  10  CFR 
Part  436  except  that  a  State  in  its  State 
Plan: 

(i)  may  select  a  reasonable  discount 
rate  higher  than  the  discount  rate 
annually  provided  by  DOE;  and 

(ii)  may  provide  that  the  DOE  energy 
.  cost  escalation  rates  do  not  apply. 

(2)  The  resulting  savings-to- 
investment  ratio  shall  be  used  for  the 
purpose  of  ranking  applications. 


Subpart  F— Energy  Conservation 
Measures  for  Schools  and  Hospitals 

S  4S5.70    Purpose. 

This  subpart  sets  forth  the  eligibility 
criteria  for  schools  and  hospitals  to 
receive  grants  for  energy  conservation 
measures,  including  renewable  resource 
measures,  and  the  elements  of  an  energy 
conservation  measure  program. 

$455.71    EHglbHity. 

(a)  To  be  eligible  to  receive  financial 
assistance  for  an  energy  conservation 
measure,  including  renewable  resource 
measures,  an  applicant  must: 

(1)  Be  a  school,  hospital,  or 
coordinating  agency  representing  them 
as  defined  in  S  455.2; 

(2)  Be  located  in  a  State  which  has  an 
approved  State  Plan  as  described  in 
subpart  B  of  this  part; 

(3}  Have  completed  a  technical 
assistance  program  or  its  equivalent,  as 
determined  by  the  State  in  accordance 
with  the  State  Plan,  for  the  building  for 
which  financial  assistance  is  to  be 
requested,  subsequent  to  the  most  recent 
construction,  reconfiguration,  or 
utilization  change  to  the  building  which 
significantly  modified  energy  use  within 
the  building; 

(4)  Have  completed  an  updated 
technical  assistance  program  if  required 
in  the  State  Plan  as  specified  in 

§  455.201  qj; 

(5)  Have  implemented  all  energy 
conservation  maintenance  and 
operating  procedures  which  are 
identified  as  the  result  of  a  technical 
assistance  program,  or  have  provided  a 
satisfactory  written  justification  for  not 
implementing  any  specific  maintenance 
and  operating  procedures  so  identified; 

(6)  Have  no  plan  or  intention  at  the 
time  of  application  to  close  or  otherwise 
dispose  of  the  building  for  which 
financial  assistance  is  to  be  requested 
within  the  simple  payback  period  or 
useful  life  (depending  on  the  State's 
requirement  for  determining  cost 
effectiveness)  of  any  energy 
conservation  measure  recommended  for 
that  building;  and 

(7)  Submit  an  application  in 
accordance  with  the  provisions  of  this 
part  and  the  approved  State  Plan; 

(b)  To  be  eligible  for  financial 
assistance: 

(1)  In  States  where  simple  payback 
has  been  selected  as  the  cost- 
effectiveness  test  pursuant  to 
§  455.20(u)(2],  the  simple  payback  period 
of  each  energy  conservation  measure  for 
which  financial  assistance  is  requested 
shall  not  be  less  than  two  years  nor 
greater  than  10  years,  and  the  estimated 
useful  life  of  the  measure  shall  be 


greater  than  its  simple  payback  period; 
or 

(2)  In  States  where  Ufe  cycle  costing 
has  been  selected  as  the  cost- 
effectiveness  test  pursuant  to 
§  455.20(u](2),  the  savings-to-investment 
ratio  of  each  energy  conservation 
measure  must  be  greater  than  or  equal 
to  one  under  9  455.62(b),  the  life  cycle 
cost  payback  cannot  exceed  15  years, 
and  the  useful  life  of  the  energy 
conservation  measure  must  be  at  least 
two  years. 

(c)  Leased  equipment  is  not  eligible 
for  financial  assistance  under  this  part. 

S  455.72   Scops  Of  ths  grant 

Except  for  design  costs  funded  under 
Subpart  E  of  this  part,  financial 
assistance  awarded  under  this  subpart 
may  be  expended  for  the  design, 
acquisition  and  installation  of  energy 
conversion  measures  to  reduce  energy 
consumption  or  measures  to  allow  the 
use  of  renewable  resources  for  schools 
and  hospitals  or  to  shift  energy  usage  to 
periods  of  low  demand  and  cost.  Such 
measures  include,  but  are  not 
necessarily  limited  to,  those  included  in 
the  definition  of  energy  conservation 
measure  in  S  455.2. 

Sutipart  G— State  Administrative 
Expenses 

S  455.80    Purpose. 

This  subpart  describes  what 
constitutes  a  State  administrative 
expense  that  may  receive  financial 
assistance  under  this  part  and  sets  forth 
the  eligibility  criteria  for  States  to 
receive  grants  for  administrative 
expenses. 

9455J1    ENgibNIty. 

To  be  eligible  to  receive  financial 
assistance  for  administrative  expenses,    ' 
a  State  must: 

(a)  Have  in  place  a  State  Plan 
approved  by  DOE  pursuant  to  5  455.21; 
and 

(b)  Be  operating  a  program  to  provide 
technical  assistance  and  energy 
conservation  measure  grants,  or 
technical  assistance,  program 
assistance,  and  marketing  (where 
energy  conservation  measures  are 
funded  non-Federally)  to  eligible 
institutions  pursuant  to  this  part. 

9455J2   Scope  Of  the  grsnt 

A  State's  administrative  expenses 
shall  be  limited  to  those  directly  related 
to  administration  of  technical  assistance 
programs,  program  assistance  and 
marketing  programs,  and  energy 
conservation  measures,  including  costs 
associated  with: 


456 


Federal  Register  /  Vol.  57.  No.  3  /  Monday,  January  6.  1992  /  Proposed  Rules 


(a)  Personnel  whose  time  is  expended 
directly  in  support  of  such  I 
administration;  I 

(b)  Supplies  and  services  expended 
directly  in  support  of  such 
administration;  I 

(c)  Equipment  purchased  or  acquired 
solely  for  and  utilized  directly  in  support 
of  such  administration,  subject  to  10 
CFR  600.436; 

(d)  Printing,  directly  in  support  of  such 
administration;  and 

(e)  Travel,  directly  related  to  such 
administration. 


Subpart  H— State  Grants  for  Technical 
Assistance,  Program  Assistance,  and 
Marxeting. 

§455.90    Purpose. 

This  subpart  describes  what 
constitutes  a  State  program  for  technical 
assistance,  program  assistance,  and 
marketing  that  may  receive  Knancial 
assistance  under  this  part  and  sets  forth 
the  eligibility  criteria  for  States  to 
receive  grants  for  technical  assistance, 
program  assistance,  and  marketing. 

§455.91    EligibiHty. 

To  be  eligible  to  receive  Hnanci 
assistance  for  technical  assistance, 
program  assistance,  and  marketing,  a 
State  must: 

(a)  Have  in  place  a  State  Plan  j 
approved  by  DOE  which  include*  a 
description  of  the  State's  program  or 
programs  to  provide  technical 
assistance,  program  assistance,  and 
marketing,  pursuant  to  §  455.20(j)(l); 

(b)  Have  established  a  program 
consistent  with  this  part  to  fund,  from 
non-Federal  sources,  energy         i 
conservation  measures  for  eligible 
institutions;  and 

(c)  Provide  to  DOE  a  certificatiaa 
pursuant  to  S  455.122. 

§455.92    Statt  technical  assistance 
awards. 

Technical  assistance  awards  by 
States  under  this  subpart  are  subject  to 
all  requirements  of  this  part  which  apply 
to  DOE-awarded  technical  assistance 
program  grants  except  that  States: 

(a)  Are  not  required  to  award  the 
funds  in  grant  instruments;  '■ 

(b)  May  award  the  funds  throughout 
the  fiscal  year  subject  to  {  455.143(a)(3): 
and 

(c)  Are  not  required  to  rank 
applications  under  S  455.131(b)  of  this 
part. 

Sut)partl"  CostStiarIng 

94S5.10O   UmMs  to  Federal  share. 

Amounts  made  available  under  this 
part,  together  with  any  other  amounts 
made  available  from  other  Federal 


sources,  may  not  be  used  to  pay  more 
than  50  percent  of  the  costs  of  technical 
assistance  programs  and  energy 
conservation  measures  unless  the 
grantee  qualifies  for  the  exceptions 
specified  in  §§  455.141(a),  455.142(a), 
455.142(b),  or  for  severe  hardship 
assistance  specified  in  §  455.142(d).  In 
cases  of  severe  hardship,  the  Federal 
share  of  the  cost  cannot  exceed  90 
percent. 

§  455. 1 0 1    Borrowing  the  non-Federal 
share/title  to  equrpment 

The  non-Federal  share  of  the  costs  of 
acquiring  and  installing  enei-gy 
conservation  measures  may  be  provided 
by  using  financing  or  other  forms  of 
borrowed  funds,  such  as  those  provided 
by  loans  and  performance  contracts, 
even  if  such  financing  does  not  provide 
for  the  grantee  to  receive  clear  title  to 
the  equipment  being  financed  until  after 
the  grant  is  closed  out.  However, 
grantees  in  such  cases  must  otherwise 
meet  all  the  requirements  of  this  part, 
and  financing  and  loan  agreements  and 
performance  contracts  under  this 
section  are  subject  to  the  requirements 
of  10  CFR  part  600  and  the  certification 
requirements  imder  §  455.111(e). 
Grantees  must  receive  clear  title  to  the 
equipment  v.hen  the  loan  is  paid  off. 

§  453.102    Energy  conservation  measure 
cost-share  credit 

To  the  extent  a  State  provides  in  its 
State  Plan,  DOE  may  wholly  or  partially 
credit  the  costs  of  the  following,  with 
respect  to  a  building,  toward  the 
required  cost-share  for  an  energy 
conservation  measiu-e  grant  in  that 
building: 

(a)  A  non-Federally  funded  technical 
assistance  program  dated  no  earlier 
than  three  years  prior  to  the  date  of  the 
grant  application; 

(b)  A  non-Federally  funded  technical 
assistance  program  update  to  comnly 
with  9  455.20(q);  and 

(c)  The  non-Federally  funded 
implementation  of  one  or  more  energy 
conservation  measures,  which  complies 
with  §  455.71,  commenced  within  the 
three  years  prior  to  the  grant 
application. 

§  455.103    Requirements  for  applicaticns 
for  credit 

(a)  If  a  State  has  provided  for  credit  in 
its  State  Plan,  applications  for  credit  will 
be  considered  only  when  the  projects  for 
which  credit  is  sought  meet  the 
applicable  program  requirements, 
including  the  eligibiUty  requirements 
specified  in  S  455.71  and  the  relevant 
sections  of  10  CFR  part  600. 

(b)  Credit  for  energy  conservation 
measures  will  be  considered  only  when 
supported  by  a  technical  assistance 


analysis  performed  prior  to  the 
installation  of  the  energy  conservation 
measures. 

§455.104   Rebates  from  utHNies  and  Other 
entities. 

(a)  Grantees  which  receive  rebates  or 
other  monetary  considerations  from 
utilities  or  other  entities  for  installing 
the  energy  conservation  measures 
funded  by  a  grant  under  this  part  may 
use  such  funds  to  meet  their  cost  sharing 
obligations  pursuant  to  S  455.100. 

(b)  Grantees  are  not  required  to 
deduct  the  amount  of  the  rebate  or 
monetary  consideration  from  the  cost  of 
the  measures  applied  for  in  a  grant 
application,  and  DOE  does  not  consider 
such  rebates  or  monetary  considerations 
to  be  program  income  which  would  have 
to  be  remitted  to  DOE  upon  receipt  by 
the  grantee. 

Subpart  J— Application 
Responsibilities— Grants  to 
Institutions 

§  455 , 1 1 0    Grant  appH cation  submittals  for 
technical  assistance  and  energy 
conservation  measures. 

(a)  Each  eligible  apnlicant  desiring  to 
receive  financial  assistance  shall  file  an 
application  in  accordance  with  the 
provisions  of  this  subpart  and  the 
approved  State  Plan  of  the  State  in 
which  such  building  is  located.  The 
application,  which  may  be  amended  in 
accordance  with  applicable  State 
procedures  at  any  iime  prior  to  the 
State's  final  determination  thereon,  shall 
be  filed  with  the  State  energy  agency 
designated  in  the  State  Plan. 

(b)  Applications  from  schools, 
hospitals,  units  of  local  govenunent. 
public  care  institutions,  and 
coordinating  agencies  for  financial 
assistance  for  technical  assistance 
programs  shall  include  the  certifications 
contained  in  §  455.111  and: 

(1)  The  applicant's  name  and  mailing 
address; 

(2)  The  energy  audit  required  by  the 
State  pursuant  to  S  455.20(k)  as  the  basis 
for  technical  assistance  program  grants, 
for  each  building  for  which  financial 
assistance  is  requested; 

(3)  A  project  budget,  by  building, 
which  stipulates  the  intended  use  of  all 
Federal  and-non-Federal  funds, 
including  in-kind  contributions  (valued 
in  accordance  with  the  guidelines  in  10 
CFR  part  600),  to  be  used  to  meet  the 
cost-sharing  requirements  described  in 
subpart  I  of  this  part; 

(4)  A  brief  description,  by  building,  of 
the  proposed  technical  assistance 
program,  including  a  schedule,  with 
appropriate  milestone  dates,  for 
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completing  the  technical  assistance 
program; 

(5)  Additional  information  required  by 
the  applicable  State  Plan,  and  any  odier 
information  which  the  applicant  desires 
to  have  considered,  such  as  information 
to  support  an  application  from  a  school 
or  hospital  for  financial  assistance  in 
excess  of  the  50  percent  Federal  share 
on  the  basis  of  severe  hardship  or  an 
application  which  proposes  the  use  of 
Federal  funds,  paid  under  and 
authorized  by  another  Federal 
agreement,  to  meet  cost  sharing 
requirements. 

(c)  Applications  from  schools  and 
hospitals  and  coordinating  agencies  for 
financial  assistance  for  energy 
conservation  measures,  including 
renewable  resource  measures,  shall 
include  the  certifications  contained  in 
S  455.111  and: 

(1)  The  applicant's  name  and  mailing 
address; 

(2)  A  description  of  each  building  for 
wiiich  financial  assistance  is  requested, 
sufficient  to  determine  the  building's 
eligibility,  ownership,  use,  and  size  in 
gross  square  feet; 

(3)  A  project  budget  by  measure  or 
building,  as  provided  in  the  State  Plan, 
which  stipulates  the  intended  use  of  all 
Federal  and  non-Federal  funds,  and 
identifies  the  sources  and  amounts  of 
non-Federal  funds,  including  in-kind 
contributions  (valued  in  accordance 
with  the  guidelines  in  10  CFR  part  600) 
to  be  used  to  meet  the  cost  sharing 
requirements  described  in  subpart  I  of 
this  part; 

(4)  A  schedule,  including  appropriate 
milestone  dates,  for  the  completion  of 
the  design,  acquisition,  and  installation 
of  the  proposed  energy  conservation 
measures  for  each  building; 

(5)  For  each  energy  conservation 
measure  proposed  for  funding,  the 
projected  cost,  the  projected  simple 
payback  period,  and  (if  required  by  the 
State)  the  life  cycle  cost  savings-to- 
investment  ratio,  as  contained  in 

S  455.63.  Applications  with  more  than 
one  energy  conservation  measure  per 
building  shall  include  projected  costs 
and  paybacks,  and  (if  required)  the 
savings-to-investment  ratios  for  each 
measure,  and  the  average  simple 
payback  period  or  overall  savings-to- 
investment  ratio  for  all  measures 
proposed  for  the  building; 

(6)  Unless  waived  by  DOE,  the  report 
of  the  technical  assistance  analyst.  This 
report  must  have  been  completed  since 
the  most  recent  construction, 
reconfiguration,  or  utilization  change  to 
the  building  which  significandy 
modified  energy  use,  for  each  building; 

(7)  An  update  of  the  technical 
assistance  program  report  if  required  by 


the  State  in  its  State  Plan  and  as 
specified  in  S  455.20(q); 

(8)  If  the  applicant  is  aware  of  any 
adverse  environmental  impact  which 
may  arise  from  adoption  of  any  energy 
conservation  measure,  an  analysis  of 
that  impact  and  the  applicant's  plan  to 
minimize  or  avoid  such  impact:  and 

(9)  Additional  information  required  by 
the  applicable  State  Plan,  and  any 
additional  information  which  the 
applicant  desires  to  have  considered, 
such  as  information  to  support  an 
application  for  financial  assistance  in 
excess  of  the  50  percent  Federal  share 
on  the  basis  of  severe  hardship,  or  an 
application  which  proposes  the  use  of 
Federal  funds,  paid  under  and 
authorized  by  another  Federal 
agreement,  to  meet  cost  sharing 
requirements. 

S4S5.111    Applicant  carmeattem  for 
technical  lartstanca  and  anrgy 
conMrvatlon  mMwiva  grants  to 
Institutions. 

Applications  for  financial  assistance 
for  technical  assistance  programs  and 
energy  conservation  measures,  including 
renewable  resource  measures,  shall 
include  certification  that  the  appUcant: 

(a)  Is  eligible  under  S  455.61  for 
technical  assistance  or  {  455.71  for 
energy  conservation  measures; 

(b)  Has  satisfied  the  requirements  set 
forth  in  §  455.110; 

(c)  For  applications  for  technical 
assistance,  has  implemented  all  energy 
conservation  maintenance  and 
operating  procedures  recommended  in 
the  energy  audit  required  by  the  State  as 
the  basis  for  the  technical  assistance 
grant,  pursuant  to  S  455.20(k),  and  for 
applications  for  energy  conservation 
measures,  those  recommended  in  the 
report  obtained  under  a  technical 
assistance  program.  If  any  such 
procedure  has  not  been  implemented, 
the  application  shall  contain  a 
satisfactory  written  justification  for  not 
implementing  that  procedure; 

(d)  Will  obtain  from  the  technical 
assistance  analyst  before  the  analyst 
performs  any  work  in  connection  with  a 
technical  assistance  program  or  energy 
conservation  measure,  a  signed 
statement  certifying  that  the  technical 
assistance  analyst  has  no  conflicting 
financial  interests  and  is  otherwise 
qualified  to  perform  the  duties  of 
technical  assistance  analyst  in 
accordance  with  the  standards  and 
criteria  established  in  the  approved 
State  Plan; 

(e)  When  using  borrowed  funds  for 
the  non-Federal  share  of  an  energy 
conservation  project  where  a  lien  it 
placed  by  the  lender  on  equipment 
funded  under  the  grant  will  obtain  a 


clause  in  the  financing  contract 
requiring  lender  notification  with 
certified  return  receipt  requested,  to  the 
applicable  Support  Office  Director,  of 
the  filing  of  a  lawsuit  seeking  a  remedy 
for  a  default;  and 

(f)  Will  comply  with  all  reporting 
requirements  contained  in  §  455.113. 

S  455.112    Davis-Bacon  wags  rsts 
rs^uirsntsnt 

When  an  energy  conservation  « 

measure  or  group  of  measures  in  a 
building,  funded  under  this  part,  has  a 
total  estimated  cost  for  acquisition  and 
installation  of  more  than  $5,000,  any 
construction  contract  or  subcontract  in 
excess  of  $2,000  using  any  grant  funds 
awarded  under  this  part  must  include: 

(a)  Those  contract  labor  standards 
provisions  set  forth  in  29  CFR  5.5:  and 

(b)  A  provision  for  payment  of 
laborers  and  mechanics  at  the  minimum 
wage  rates  determined  by  the  Secretary 
of  Labor  in  accordance  with  the  Davis- 
Bacon  Act  (40  U.S.C  276a)  as  set  forth  in 
29  CFR  part  1. 

945S.113   Qrantss  rsoords  and  rsports  tor 


conssrvation  msssurs  grsnts  to 
Institutions. 

(a)  Each  unit  of  local  government  or 
public  care  institution  which  receives  a 
grant  for  a  technical  assistance  program, 
and  each  school,  hospital,  and 
coordinating  agency  which  receives  a 
grant  for  a  technical  assistance  program 
or  an  energy  conservation  measure, 
including  renewable  resource  measures, 
shall  keep  all  the  records  required  by 

S  455.4  in  accordance  with  this  part  and 
the  DOE  Financial  Assistance  Rules. 

(b)  Eadi  grantee  shall  submit  reports 
as  follows: 

(1)  For  technical  assistance  programs, 
copies  of  a  final  report  of  the  analysis 
completed  on  each  building  for  which 
financial  assistance  was  provided  shall 
be  submitted  to  DOE  and  to  the  State 
energy  agency  no  later  than  90  days 
following  completion  of  the  analysis. 
These  reports  shall  contain: 

(i)  The  report  submitted  to  the 
institution  by  the  technical  assistance 
analyst  and 

(ii)  The  institution's  plan  to  implement 
energy  conservation  maintenance  and 
operating  procedures. 

(2)  For  energy  conservation  measure 
projects: 

(i)  Semi-annual  progress  reports. 
Copies  shall  be  submitted  to  DOE  and  to 
the  State  energy  agency  no  later  than 
the  end  of  July  (for  the  period  January  1 
through  June  30),  and  January  (for  the 
period  July  1  through  December  31),  and 
shall  detail  and  discuss  milestones 
accomplished,  those  not  accomplished. 
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status  of  in-progress  activities,  and 
remedial  actions  if  needed  to  achieve 
project  objectives.  A  final  report  may  be 
submitted  in  lieu  of  the  last  semi-annual 
report  if  it  satisfies  the  semi-annual 
progress  report  and  final  report 
designated  time  frames; 

(ii)  A  final  report.  Copies  shall  be 
submitted  to  DOE  and  to  the  State 
energ>'  agency  within  90  days  of  the 
completion  of  the  project  and  shall  list 
and  describe  the  energy  conservation 
measures  acquired  and  installed, ' 
contain  a  final  actual  cost  and  a  final 
estimated  simple  payback  period  for 
each  measure  and  the  project  as  a 
whole,  or  a  final  savings  to  investment 
ratio  for  each  measure  and  the  project 
as  a  whole  (depending  on  the  State 
requirement),  and  include  a  statement 
that  the  completed  energy  conservation 
measures  conform  to  the  approved  grant 
application. 

(iii)  If  the  grantee  has  been  selected 
by  the  State  as  part  of  its  statistically 
valid  sample  of  grantees,  annual  energy 
use  reports  which  will  reflect  the 
grantee's  actual  post-retrofit  energy  use 
experiences  for  3  years  after  project 
completion.  Copies  of  these  reports  shall 
be  submitted  to  DOE  and  to  the  State 
energy  agency  within  60  days  after  the 
end  of  each  12-month  period  covered  in 
the  reports,  and  shall  identify  each 
building  and  provide  data  on  energy  use 
for  that  building  for  the  relevant  12- 
month  period.  To  the  extent  feasible, 
energy  consumption  data  in  each  annual 
report  should  be  the  monthly  usage  data 
by  fuel  or  energy  type,  and  the  reports 
should  include  brief  descriptions  of  any 
changes  in  building  usage,  equipment,  or 
structure  occurring  during  the  reporting 
period. 

(3j  Such  other  information  as  DOE 
may  from  time  to  time  request. 

(4)  Each  copy  of  any  technical 
assistance  or  energy  conservation 
measure  report  shall  be  accompanied.by 
a  financial  status  report  completed  in 
accordance  with  the  documents  listed  in 
§  455.3. 


to  states 


Subpart  K— Applicant 
ResponsiMUtio— Grants 

§455.120    Grant  applications  for  Stat* 
administrativa  expense*. 

(a)  Each  State  desiring  to  receive 
grants  to  help  defray  State 
administrative  expenses  shall  file  an 
application  in  accordance  with  the 
provisions  of  this  section.  The  maximum 
amount  a  State  may  apply  for  is  $50,000 
or  5  percent  of  its  schools  and  hospitals 
grant  awards,  whichever  is  greater.  At 
any  time  after  notice  by  DOE  of  the 
amounts  allocated  to  each  State  for  a 
grant  program  cycle,  each  State  may 


apply  to  DOE  for  an  amount  for 
administrative  expenses  not  exceeding 
$50,000.  In  addition,  each  State,  after  it 
makes  its  submittal  to  DOE  required 
under  S  455.133,  may  apply  for  a  further 
grant  not  exceeding  5  percent  of  the 
total  of  all  grant  awards  for  technical 
assistance  and  energy  conservation 
measures  within  the  State,  less  than 
$50,000  if  that  was  previously  awarded 
the  State  for  administrative  expenses  in 
the  same  grant  program  cycle. 

(b)  States  that  are  eligible  and  elect  to 
apply  for  grants  for  technical  assistance, 
program  assistance,  or  marketing 
pursuant  to  S  455.121  may  initially  apply 
to  DOE  for  $50,000  for  administrative 
expenses.  Once  a  State  has  determined 
the  amount  of  non-Federal  funds  that 
have  been  legally  obligated  to  schools 
and  hospitals  for  eligible  energy 
conservation  measures  during  the  fiscal 
year,  it  may  subsequently  apply  for  a 
further  grant,  not  exceeding  5  percent  of 
the  total  amount  (less  $50,000,  if  that 
was  previously  awarded  to  the  State  for 
administrative  expenses  in  the  same 
fiscal  year)  legally  obligated  to  eligible 
recipients  in  the  State  during  the  fiscal 
year  for  technical  assistance,  program 
assistance,  and  marketing,  and  for 
energy  conservation  measures  which  are 
funded  with  non-Federal  funds  but 
which  meet  the  certification  and  other 
requirements  of  this  part  for  such  energy 
conservation  measures.  The  aggregate 
amount  applied  for  to  cover  State 
administrative  expenses,  technical 
assistance,  program  assistance,  and 
marketing  cannot  exceed  the  State's 
allocation  for  the  fiscal  year. 

(c)  In  the  event  that  a  State  cannot,  or 
decides  not  to  use  the  amount  available 
to  it  for  an  administrative  grant  under 
this  section  for  administrative  purposes, 
these  funds  may,  at  the  discretion  of  the 
State,  be  used  for  technical  assistance 
and  energy  conservation  measure  grants 
to  eligible  institutions  within  the  State, 
in  accordance  with  this  part. 

(d)  Applications  for  financial 
assistance  to  defray  State 
administrative  expenses  shall  include: 

(1)  The  name  and  address  of  the 
person  designated  by  the  State  to  be 
responsible  for  the  State's  functions 
under  this  part; 

(2)  An  identification  of  intended  use  . 
of  all  Federal  and  non-Federal  funds  to 
be  used  for  the  State  administrative 
expenses  listed  in  S  455.62;  and 

(3)  Any  other  information  required  by 
DOE. 

§  4S5.121    Grant  applications  for  State 
technical  assistance,  program  assistance, 
and  marketing  programs. 

(a)  A  State  may  apply  for  up  to  100 
percent  of  the  amount  allocated  to  it  for 


a  grant  program  cycle  to  fund 
administrative  expenses  under  §  455.120 
and  technical  assistance  and  program 
assistance  programs,  or  for  up  to  50 
percent  of  the  amount  allocated  to  it  for  - 
a  grant  program  cycle  to  fund  marketing 
programs  provided  that: 

(1)  The  State  has  established  a 
program  to  fund  technical  assistance, 
program  assistance,  or  marketing 
programs,  and  has  described  its  program 
or  programs  in  its  State  Plan,  as 
specified  in  i  455.20(j): 

(2)  The  State  has  a  program  or 
programs  established  consistent  %vith 
this  part  that  fund,  from  non-Federal 
Boarces.  energy  conservation  measures 
eligible  under  this  part; 

(3)  Not  more  than  15  percent  of  the 
aggregate  amount  of  Federal  and  non- 
Federal  funds  legally  oblisated  to 
eligible  recipients  in  the  State  to  provide 
program  assistance,  marketing  and 
teclmical  assistance  programs, 
implement  energy  conservation 
measures  consistent  with  this  part,  and 
otherwise  carry  out  a  program  pursuant 
to  this  part  for  the  fiscal  year  concerned 
are  expended  for  program  assistance, 
technical  assistance  and  marketing 
costs  for  such  program; 

(4)  The  energy  conservation  measures 
funded  from  non-Federal  sources  under 
this  section  would  be  eligible  for  funding 
under  {  445.71;  and 

(5)  The  institutions  undertaking  the 
non-Federally  funded  energy 
conservation  measures  do  so  in 
accordance  with  all  applicable  Federal, 
State  and  local  laws  and  regulations, 
with  particular  attention  paid  to 
applicable  State  and  Federal  non- 
discrimination laws  and  regulations. 

(b)  Applications  for  financial 
assistance  to  defray  State  technical 
assistance,  program  assistance,  or 
marketing  expenses  shall  include: 

(1)  The  name  and  address  of  the 
person  designated  by  the  State  to  be 
responsible  for  the  State's  functions 
under  this  part; 

(2)  An  identification  of  intended  use 
of  all  Federal  and  non-Federal  funds,  for 
the  State  administrative  expenses  listed 
in  §  455.82,  or  the  technical  assistance, 
program  assistance,  or  marketing 
programs  pursuant  to  this  section; 

(3)  Descriptions  of  the  activities  to  be 
implemented,  together  with  a 
description  of  the  State's  program  to 
provide  non-Federal  sources  of  funding 
to  carry  out  the  State's  program(8)  for 
energy  conservation  measures 
consistent  with  this  part; 

(4)  A  certification  that  the  15  percent 
limit  specified  in  subparagraph  (a)(3)  of 
this  section  will  not  be  exceeded;  and 
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(5)  Any  other  infonnation  required  by 
DOE. 

945S.iaa   AppBcwUMrtinaHtonsfOfStf 

QTSntS  fOf  tMlmiCSl  MSiStMMi  pfQQfMI 

aMlstanc*.  and  marfctMng. 

Applications  from  States  for  financial 
assistance  for  technical  assistance 
programs,  program  assistance,  and 
marketing  shall  indude  certifications 
that  the  State: 

(a)  Has  established  a  program  or 
programs  to  fund,  from  non-Federal 
sources,  energy  conservation  measures 
for  eligible  buildings  con3i8tent  with  this 
part; 

(b)  Will  not  expend,  for  technical 

.  assistance,  program  assistance,  and 
marketing,  more  than  15  percent  of  the 
aggregate  amount  of  Federal  and  non- 
Federal  funds  legally  obligated  to 
eligible  recipients  in  the  State  to  provide 
technical  assistance,  program 
assistance,  mari(eting  programs, 
implement  energy  conservation 
measures  consistent  with  this  part,  and 
otherwise  carry  out  a  program  pursuant 
to  this  part  fat  the  fiscal  year  concerned; 
and 

(c)  Has  provided  for  regular  DOE- 
funded  grants  to  religiously  affiliated 
eligible  institutions  if  the  State  has  a 
State  constitutional  prohibiticm  on 
providing  State  assistance  to  such 
institutions  and  if  such  institutions 
would  be  ineUgible  to  apply  for  the  non- 
Federally  funded  conservation  measures 
or  State-funded  technical  assistance. 

S  455.123   Grantee  records  and  reports  for 
Stats  grants  for  sdmlnistrstlvs  sipsnsssi 
tsctmleal  seeistsnes,  pregrsm  ssslstsncs, 
snd  msfksling. 

(a)  Each  State  which  receives  a  grant 
for  administrative  expenses,  technical 
assistance  programs,  program 
assistance,  or  marketing  shall  keep  all 
the  records  required  by  S  455.4  in 
accordance  widi  this  part  and  the  DOE 
Financial  Assistance  Rules. 

(b)  Each  State  shall  submit  a  semi- 
annual program  performance  report  to 
DOE  by  the  close  of  each  February  and 
August,  including,  but  not  limited  ta 

(1)  A  discuaaion  of  administrative 
activities  pursuant  to  i  455.82.  and  a 
discussion  of  milestones  accomplished, 
those  not  accomplished  status  of  in- 
progress  activities,  problems 
encountered,  and  remedial  actions,  if 
any,  planned  pursuant  to  S  455.135(f); 

(2)  A  discussion  of  technical 
assistance,  program  assistance,  and/or 
marketing  programs  pursuant  to 

S  455.l44(a]  and  8  4S5.l44(b),  if  the  State 
has  received  a  grant  to  fund  such 
activities,  Including  a  discussion  of  the 
results  of  the  State's  program  to  non- 
Federally  fund  energy  conservation 
measiures  consistent  with  diis  part 


pursuant  to  S  455.144(c),  with  a  list  of 
institutions  receiving  assistance  for 
technical  assistance  programs  and  a  list 
of  institutions  which  obtained  energy 
conservation  measures  using  non- 
Federal  funds,  including  the  name  and 
address  of  each  institution,  the  amount 
and  type  of  funding  provided  to  each, 
and,  for  energy  conservation  measures, 
the  types  of  measures  funded  in  each 
institution; 

(3)  A  summary  of  grantee  reports 
received  by  the  State  during  the  report 
period  pursuant  to  S§  455.113  (b)(1)  and 

(b)(2): 

(4)  For  the  report  due  to  be  submitted 
to  DOE  by  the  close  of  each  August,  an 
estimate  of  annual  energy  use 
reductions  in  the  State,  by  energy 
source,  attributable  to  implementation 
of  energy  conservation  maintenance  and 
oi>erating  procedures  and  installation  of-^ 
energy  conservation  measures  under 
this  part.  Such  estimates  shall  be  based 
upon  a  samphng  of  institutions 
participating  in  the  technical  assistance 
phase  of  this  program  and  upon  the 
energy  use  reports  submitted  to  the 
State  pursuant  to  {  455.113(b](2)(iii];  and 

(5)  Such  other  information  as  DOE 
may  from  time  to  time  request. 

(c)  Each  copy  of  any  report  covering 
State  administrative,  technical 
assistance,  program  assistance,  or 
marketing  expenses  shall  be 
accompanied  by  a  financial  status 
report  completed  in  accordance  with  the 
documents  listed  in  S  455.3.  In  addition. 
States  shall  file  quarterly  financial 
status  reports  for  the  quarters  which 
occur  between  the  semi-annual  report 
periods  covered  in  their  program 
performance  reports.  These  quarterly 
reports  are  due  within  30  days  following 
the  end  of  die  applicable  quarters. 

Subpart  L— State  RetponsibttKies 
845S.130   State swjyjon ol grant 


educational  facilities.  For  hospitals  the 
certification  requirement  appUes  only  if 
there  is  a  State  requirement  for  it,  in 
which  case  the  procedure  should  be 
described  in  the  State  Plan. 

$455,131    State  ranking  of  grant 


(a)  If  an  application  received  by  a 
State  is  reviewed  and  evaluated  by  that 
State  and  determined  to  be  in 
compliance  with  subparts  E,  P,  and  J  of 
this  part  i  45S.130(b),  any  additional 
requirements  of  the  approved  State  Plan. 
State  environmental  laws,  and  other 
applicable  laws  and  regulations,  then 
such  application  will  be  eligible  for 
financial  assistance. 

(b)  Concurrent  with  its  evaluation  and 
ranldng  of  grant  applicati(uis  pursuant  to 
S  455.131.  the  State  will  forward 
applications  for  technical  assistance  or 
for  energy  conservation  measures  for  a 
school  to  the  State  school  facilities 
agency  for  review  and  certification  that 
each  school  application  is  consistent 
with  related  State  programs  for 


(a)  Except  as  provided  by  9  455.92.  all 
eligible  appUcations  received  by  the 
State  will  be  ranked  by  the  State  in 
accordance  with  its  approved  State 
Plan. 

(b)  For  technical  assistance  programs, 
buildings  shall  be  ranked  in  descending 
priority  based  upon  the  energy 
conservation  potential,  on  a  percentage 
basis,  of  the  building  as  determined  in 
the  energy  audit  in  accordance  with  the 
procedures  established  in  the  State  Plan 
pursuant  to  S  455.20(e).  Each  State  shall 
develop  separate  rankings  for  all 
buildings  covered  by  eligible 
applications  for 

(1)  Technical  assistance  programs  for 
units  of  local  government  and  public 
care  institutions;  and 

(2)  Technical  assistance  programs  for 
schools  and  hospitals. 

(c)  All  eligible  applications  for  energy 
conservation  measures  received  will  be 
ranked  by  the  State  on  an  individual 
building-by-building  or  a  measure-by- 
measure  basis.  If  a  State  ranks  on  a 
building-by-building  basis,  several 
buildings  may  be  ranked  as  a  single 
building  if  the  application  proposes  a 
single  energy  conservation  measure 
which  is  physically  connected  to  ail  of 
the  buildings.  If  a  State  ranks  on  a 
measure-by-measure  basis,  a  measure 
that  is  physically  connected  to  a  number 
of  buildings  may  be  ranked  as  a  single 
measure.  Buildings  or  measures  shall  be 
ranked  in  accordance  with  the 
procedures  established  by  the  State 
Plan,  on  the  basis  of  the  information 
developed  during  a  technical  assistance 
program  (or  its  equivalent)  for  the 
building  and  the  criteria  for  ranking 
applications.  The  criterion  set  forth  in 
paragraph  (1)  of  this  section  shall 
receive  at  least  50  percent  of  the  weight 
given  to  the  criteria  used  to  rank 
applications.  Each  State  may  assign 
weights  to  the  other  criteria  as  set  forth 
in  the  State  Plan  pursuant  to  1 455.20(e). 
lie  criteria  for  ranking  applications  art: 

(1)  Simple  payback  or  a  life  cycle  cost 
analysis,  calculated  in  accordance  with 
S  455.63; 

(2)  The  types  and  quantities  of  energy 
to  be  saved,  including  oil  natural  gas,  or 
electricity,  in  a  priority  as  established  in 
the  approved  State  Plan; 

(S)  The  types  of  enacgy  sources  to 
which  conversion  is  proposed,  including 
renewable  energy; 
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(4)  The  quality  of  the  technical 
assistance  program  report;  and 

(5)  Other  factors  as  determined  by  the 
State. 

(d)  A  State  is  exempt  from  the  ranking 
requirements  of  this  section  when: 

(1)  The  total  amount  requested  by  all 
applications  for  schools  and  hospitals 
for  technical  assistance  and  energy 
conservation  measures  in  a  given  grant 
program  cycle  for  grants  up  to  50 
percent  is  less  than  or  equal  to  the  funds 
available  to  the^tate  for  such  grants 
and  the  total  amount  recommended  for 
hardship  funding  is  less  than  or  equal  to 
the  amounts  available  to  the  State  for 
such  grants. 

(2)  The  total  amount  requested  by  all 
applications  for  buildings  owned  by 
units  of  local  government  and  public 
care  institutions  in  a  given  grant 
program  cycle  is  less  than  or  equal  to 
the  total  amount  allocated  to  the  State 
for  technical  assistance  program  grants 
in  the  State. 

(e)  If  a  State  elects  to  permit 
applications  for  credit  pursuant  to 
i  455.102,  such  applications  for 
completed  or  partially  completed  energy 
conservation  measures  shall  reflect  both 
the  work  done  and  the  work  to  be  done, 
and  will  be  reviewed  and  ranked  on  the 
basis,  of  the  cost  of  all  of  the  measures  in 
the  project.  The  credit  shall  not  exceed 
the  non-Federal  share  of  the  proposed 
additional  energy  conservation 
measures. 

(f)  Within  the  rankings  of  school  and 
hospital  buildings  for  technical 
assistance  and  energy  conservation 
measures,  including  renewable  resource 
measures,  to  the  extent  that  approvable 
applications  are  submitted,  a  State  shall 
initially  assure  that: 

(1)  Schools  receive  at  least  30  percent 
of  the  total  funds  allocated  for  schools 
and  hospitals  to  the  State  in  any  grant 
program  cycle;  and 

(2]  Hospitals  receive  at  least  30 
percent  of  the  total  funds  allocated  for 
schools  and  hospitals  to  the  State  in  any 
grant  program  cycle. 

(g)  If  there  are  insufficient 
applications  from  schools  or  hospitals  to 
cover  the  respective  30  percent 
requirements  specified  in  paragraph  (f) 
of  this  section,  then  the  State  may 
recommend  use  of  the  remaining  funds 
in  those  allocations  for  other  qualified 
applicants. 


§455.132    StMacvakntionofraquMtsfor 
wvw*  hardship  Msittanc*. 

(a)  To  the  extent  provided  in 
9  455.30(d],  financial  assistance  will  be 
initially  available  for  schools  and 
hospitals  experiencing  severe  hardship 
based  upon  an  applicant's  inability  to 
provide  the  50  percent  non-Federal 


share.  This  financial  assistance  will  be 
available  only  to  the  extent  necessary  to 
enable  such  institutions  to  participate  in 
the  program. 

(b)  The  State  shall  recommend  funds 
for  severe  hardship  applications  wholly 
or  partially  from  the  funds  reserved  in 
accordance  with  §  455.30(d)  and  as 
stated  in  an  approved  State  Plan. 

(c)  Applications  for  Federal  funding  in 
excess  of  50  percent  based  on  claims  of 
severe  hardship  shall  be  given  an 
additional  evaluation  by  the  State  to 
assess  on  a  quantifiable  basis,  to  the 
maximum  extent  praoticable,  the 
relative  need  among  eligible  institutions. 
The  minimum  amount  of  additional 
Federal  funding  necessary  for  the 
applicant  to  participate  in  the  program 
will  be  determined  by  the  State  in 
accordance  with  the  procedures 
established  in  the  State  Plan.  The 
primary  consideration  shall  be  the 
institution's  inability  to  provide  the  50 
percent  share  of  the  project  cost. 
Secondary  criteria  such  as  climate,  fuel 
cost  and  fiiel  availability,  borrowing 
capacity,  median  family  income  in  the 
area,  and  other  relevant  factors  as 
determined  by  the  State  may  be 
addressed  in  the  State  Plan,  as  specified 
in  §  455.20(g). 

(d)  A  State  shall  indicate,  for  those 
schools  and  hospitals  with  the  highest 
rankings,  determined  pursuant  to 

9  455.131  (a)  and  (b): 

(1)  The  amount  of  additional  hardship 
funding  requested  by  each  eligible 
applicant  for  each  building  determined 
to  be  in  a  class  of  severe  hardship;  and 

(2)  The  amount  of  hardship  funding 
recommended  by  the  State  based  upon 
relative  need,  as  determined  in 
accordance  with  the  State  Plan,  to  the 
limit  of  the  hardship  funds  available. 
The  State  must  decide  on  a  case-by-case 
basis  whether,  and  to  what  extent  it 
will  recommend  hardship  funding. 

(e)  If  there  are  insufficient 
applications  from  hardship  applicants  to 
cover  the  10  percent  allocation  provided 
for  in  9  455.30(d),  then  the  State  may 
recommend  use  of  the  remaining  funds 
for  other  quahfied  applicants,  libe  total 
amount  recommended  for  hardship 
grants  cannot  exceed  the  10  percent 
limit. 

§455.133    Forwarding  Of  Iratnutional 
applicatlofw  for  tachnicai  aaaistanea  and 
•norgy  consarvation  nwasura  grants. 

(a)  Except  as  provided  by  9  455.92. 
each  State  shall  forward  all  applioations 
recommended  for  funding  within  its 
allocation  to  DOE  once  each  grant 
program  cycle,  along  with  a  listing  of 
buildings  or  measures  covered  by 
eligible  applications  for  schools, 
hospitals,  units  of  local  government,  and 


public  care  institutions,  ranked  by  the 
State  if  necessary  pursuant  to  the 
provisions  of  9  455.131.  If  ranking  has 
been  employed,  the  list  shall  include  the 
standings  of  buildings  or  measures. 

(1)  Measure-by-measure  rankings  will 
be  recombined  for  the  respective 
buildings  with  more  than  one 
recommended  measure. 

(2)  Buildings  will  be  consolidated 
under  one  grantee  application. 

(b)  The  State  shall  indicate  the 
amount  of  financial  assistance 
requested  by  the  applicant  for  each 
eligible  building  and,  for  those  buildings 
recommended  for  funding  within  the 
limits  of  the  State's  allocation,  the 
amount  recommended  for  funding.  If  the 
amount  recommended  is  less  than  the 
amount  requested  by  the  applicant,  the 
list  shall  also  indicate  the  reason  for 
that  recommendation. 

(c)  Tlie  State  shall  indicate  that  it  has 
reviewed  and  evaluated  all  of  the 
submitted  applications  and  that  those 
applications  meet  the  relevant 
requirements  of  the  program,  and  shall 
certify  that  applications  submitted  are 
eligible  pursuant  to  9  455.130(a]. 

§455.134    Forwarding  of  applications  for 
Stat*  grants  for  technicai  assistanea, 
program  assistanca,  and  marfcating. 

A  State  eligible  to  apply  for  a  grant  for 
technical  assistance,  program 
assistance,  or  marketing,  as  described  in 
9  455.121,  may  submit  such  an 
application  to  DOE  any  tima  after  the 
allocations  have  been  announced,  in 
conjunction  with  or  in  lieu  of  an 
application  for  State  administrative 
expenses. 

§455.135   Stats  Haison,  monnortng,  and  ^ 


Each  State  shall  be  responsible  for 

(a)  consulting  with  eligible  institutions 
and  coordinating  agencies  representing 
such  institutions  in  the  development  of 
its  State  Plan; 

(b)  Notifying  eligible  institutions  and 
coordinating  agencies  of  the  content  of 
the  approved  State  Plan  and  any 
amendment  to  a  State  Plan; 

(c)  Notifying  each  applicant  how  the 
applicant's  biiilding  or  measure  ranked 
among  other  applications,  and  whether 
and  to  what  extent  its  application  will 
be  recommended  for  funding  or,  if  not  to 
be  recommended  for  funding,  die 
specific  reasons(s)  therefor; 

(d)  Certifying  that  each  iastitution  has 
given  its  assurance  that  it  is  willing  and 
able  to  participate  on  the  basis  of  any 
changes  in  amounts  recommended  for 
that  institution  in  the  State  ranking 
pursuant  to  i  455.131; 
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(e)  Reporting  requirements  pursuant  to 
§  455.113;  and 

(f)  Direct  program  oversight  and . 
monitoring  of  the  activities  for  which 
grants  are  awarded  as  defined  in  the 
State  Plan.  States  shall  immediately 
notify  DOE  of  any  noncompliance  or 
indication  thereof. 

Subpart  M— Grant  Awards 

9455.140    Approval  Of  institutional 
applications  for  todmlcai  assistance  and 
energy  conservation  measures. 

(a)  DOE  shall  review  and  approve 
applications  submitted  by  a  State  in 
accordance  with  5455.133  if  DOE 
determines  that  the  applications  meet 
the  objectives  of  the  Act,  and  comply 
with  the  applicable  State  Plan  and  the 
requirements  of  this  part.  DOE  may 
disapprove  all  or  any  portion  of  an 
application  to  the  extent  funds  are  not 
available  to  carry  out  a  program  or 
measure  (or  portion  thereof)  contained 
in  the  application,  or  for  such  other 
reason  as  DOE  may  deem  appropriate. 

(b)  DOE  shall  notify  a  State  and  the 
applicant  of  the  fmal  approval  or 
disapproval  of  an  application  at  the 
earliest  practicable  date  after  DOE's 
receipt  of  the  application,  and,  in  the 
event  of  disapproval,  shall  include  a 
statement  of  the  reasons  therefor. 

(c)  An  application  which  has  been 
disapproved  for  reasons  other  than  lack 
of  funds  may  be  amended  to  correct  the 
cause  of  its  disapproval  and  resubmitted 
in  the  same  manner  as  the  original 
appUcation  at  any  time  within  the  same 
grant  program  cycle.  Such  an 
application  will  be  considered  to  the 
extent  funds  have  not  already  been 
designated  for  institutions  by  the 
ranking  process  at  the  time  of 
resubmittal.  However,  nothing  in  this 
provision  shall  obligate  either  the  State 
or  DOE  to  take  fmal  action  regarding  a 
resubmitted  application  within  the  grant 
program  cycle.  An  application  not  acted 
upon  may  be  resubmitted  in  a 
subsequent  grant  program  cycle. 

(d)  DOE  shall  not  provide 
supplemental  funds  to  cover  cost 
overruns  or  other  additional  costs 
beyond  those  provided  for  in  the 
original  grant  award  for  technical 
assistance  projects  and  shall  fund  only 
one  technical  assistance  project  per 
building. 

(e)  DOE  shall  not  provide 
supplemental  funds  to  cover  cost 
overruns  or  other  additional  costs 
beyond  those  provided  for  in  the 
original  grant  award  for  all  energy 
conservation  measures  funded  under  a 
grant  in  a  given  grant  program  cycle. 

(f)  States  shall  specify  in  their  State 
Plans  the  circumstances  under  which  a 


measure  which  was  included  in  a  grant 
but  which  was  not  implemented  and  for 
which  no  funds  were  expended  may  be 
reapplied  for  in  a  subsequent 
application. 

(g)  An  institution  may  apply  for.  and 
DOE  may  make,  grant  awards  in 
another  grant  program  cycle  for 
additional  energy  conservation 
measures  which  relate  to  a  building 
which  previously  received  grants  for 
other  energy  conservation  measures. 

(h)  Funds  which  become  available  to 
a  grantee  after  the  installation  of  all 
approved  measures,  due  to  cost 
undemins  in  the  installed  measures, 
may  be  used  by  the  grantee  for 
additional  measures  if  such  measures 
are  approved  in  writing  by  the  State  and 
DOE. 

(i)  DOE  may  fund  costs  incurred  by  an 
institution  for  technical  assistance  and 
energy  conservation  measure  projects 
after  the  date  of  the  grant  application,  so 
long  as  that  date  is  no  earlier  than  the 
close  of  the  preceding  grant  program 
cycle.  Such  costs  may  be  funded  when, 
in  the  judgment  of  DOE.  the  institution 
has  complied  with  program 
requirements  and  the  costs  incurred  are 
allowable  under  applicable  cost 
principles  and  the  approved  project 
budget.  The  applicant  bears  the 
responsibility  for  the  entire  project  cost 
unless  the  application  is  approved  by 
DOE  in  accordance  with  this  part. 

(j)  In  addition  to  the  prior  approval 
requirements  for  project  changes  as 
specified  in  the  DOE  Financial 
Assistance  Rules  (10  CFR  part  600),  a 
grantee  shall  request  prior  written 
approval  from  DOE  before: 

(1)  Transferring  DOE  or  matching 
amounts  between  buildings  included  in 
an  approved  application  when  the  State 
ranks  applications  on  a  building-by- 
building  basis;  or 

(2)  Transferring  DOE  or  matching 
amounts  between  energy  conservation 
measures  included  in  an  approved 
application  when  the  State  ranks  on  a 
measure-by-measure  basis. 

(455.141    Grant  awarda  for  units  Of  local 
government  and  pulHIc  care  Institutions. 

(a)  DOE  may  make  grants  to  units  of 
local  government,  public  care 
insitutions,  and  coordinating  agencies 
representing  them  for  up  to  50  percent  of 
the  costs  of  performing  technical 
assistance  programs  for  buildings 
covered  by  an  application  approved  in 
accordance  with  9  455.140,  except  that 
in  the  case  of  units  of  local  government 
and  public  care  institutions  a  majority  of 
whose  operating  and  capital  funds  are 
provided  by  the  government  of  the 
Virgin  Islands,  Guam,  American  Samoa, 
or  the  Commonwealth  of  the  Northern 


Mariana  Islands,  a  grant  may  be  made 
for  up  to  100  percent  of  such  costs. 

(b)  Total  grant  awards  within  any 
State  to  units  of  local  government  and 
public  care  institutions  are  limited  to 
funds  allocated  to  each  State  in 
accordance  with  {  455.30. 

(c)  Units  of  local  government  and 
public  care  institutions  are  not  eligible 
for  fmancial  assistance  for  severe 
hardship. 

S  455.142   QranI  awards  for  schools, 
hospitals,  and  coordinating  agencies. 

(a)  DQE  may  make  grants  to  schools, 
hospitals  and  coordinating  agencies  for 
up  to  50  percent  of  the  costs  of 
performing  technical  assistance 
programs  for  buildings  covered  by  an 
application  approved  in  accordance 
with  S  455.140;  except  that  in  the  case  of 
schools  and  hospitals  a  majority  of 
whose  operating  and  capital  funds  are 
provided  by  the  government  of  the 
Virgin  Islands,  Guam,  American  Samoa, 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands  a  grant  may  be  made 
for  up  to  100  percent  of  such  costs.  Grant 
awards  for  technical  assistance 
programs  in  any  State  within  any  grant 
program  cycle  shall  be  limited  to  a 
portion  of  the  total  allocation  as 
speciHed  in  §  455.30(b)(1). 

(b)  DOE  may  make  grants  to  schools, 
hospitals  and  coordinating  agencies  for 
up  to  SO  percent  of  the  costs  of  acquiring 
and  installing  energy  conservation 
measures,  including  renewable  resource 
measures,  for  buildings  covered  by  an 
application  approved  in  accordance 
with  S  455.140,  except  that  in  the  case  of 
schools  and  hospitals  a  majority  of 
whose  operating  and  capital  funds  are 
provided  by  the  government  of  the 
Virgin  Islands,  Guam,  American  Samoa, 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands,  a  grant  may  be  made 
for  up  to  100  percent  of  such  costs. 

(c)  DOE  may  award  up  to  10  percent 
of  the  total  amount  allocated  to  a  State 
for  schools  and  hospitals  in  a  case  of 
severe  hardship,  ascertained  by  the 
State  in  accordance  with  the  State  Plan, 
for  buildings  recommended  and  in 
amounts  determined  by  the  State 
pursuant  to  {  455.132(e). 

S  455.143   Grant  awards  for  State 
administrative  expeneea. 

(a)  For  the  purpose  of  defraying  State 
expenses  in  the  administration  of 
technical  assistance  programs  in 
accordance  with  subpart  E  and  energy 
conservation  measures  in  accordance 
wHfi  subpart  F,  or  energy  conservation 
measures  non-Federally  funded 
pursuant  to  §  455.121,  DOE  may  make 
grant  awards  to  a  State: 
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(1)  Immediateiy  following  public 
notice  of  the  amounts  allocated  to  a 
Slate  for  the  grant  program  cycle,  and 
upon  approval  of  the  application  for 
adnifnistrative  costs,  in  an  amount  not 
exceeding  $50,000; 

(2)  Concurrent  with  grant  awards  for 
approved  applications  for  technical 
assistance  or  energy  conservation 
measures  for  institutions  in  that  State, 
and  upon  approval  of  an  application  for 
administrative  costs,  in  an  amount  not 
exceeding  the  difference  between  the 
amount  granted  pursuant  to  paragraph 
(a)(1)  of  this  section  and  5  percent  of  the 
total  amount  of  grants  awarded  within 
the  State  for  technical  assistance 
programs  and  energy  conservation 
measures  in  the  applicable  grant 
program  cycle;  or 

(3)  Upon  receipt  by  DOE  of 
documontalion  from  the  Slate 
demonstrating  that  sufficient  nori- 
Federal  funding  has  been  legally 
obligated  to  schools  and  hospitals  for 
energy  conservation  measures  pursuant 
to  §  455.121(a)  and  S  455.123(b){ii).  and 
upon  approval  of  an  application  for 
administrative  costs,  in  an  amount  not 
exceeding  the  difference  between  the 
amount  granted  pursuant  to  paragraph 
(a)(1)  of  this  section  and  5  percent  of  the 
aggregate  Federal  and  non-Federal 
funds  legally  obligated  to  eUgible 
recipients  in  the  State  to  provide 
technical  assistance,  program      i 
assistance,  and  marketing  programs  and 
implement  energy  conservation 
measures  consistent  with  this  part,  for 
the  fiscal  year  concerned. 

(b)  Grants  for  such  purposes  may  be 
made  for  up  to  100  percent  of  the 
projected  administrative  expenses,  not 
to  exceed  the  State's  allocation  or  the 
$50,000  or  5  percent  limit,  as  approved 
by  DOE. 

(c)  The  total  of  all  grants  for  State 
administrative  costs,  technical 
assistance  programs,  and  energy 
conservation  measures  (or  for  State 
administrative  costs,  technical 
assistance,  program  assistance,  and 
marketing,  if  the  State  elects  and  is 
eligible  to  apply  for  such  grants)  in  that 
State  shall  not  exceed  the  total  amount 
allocated  for  that  State  for  any  grant 
program  cycle.  | 

(d)  In  the  event  that  a  State  cannot,  or 
decides  not  to  use  the  amount  available 
to  it  for  an  administrative  grant  under 
this  section  for  administrative  purposes, 
these  funds  may.  at  the  discretion  of  the 
State,  be  used  for  technical  assistance 
and  energy  conservation  grants  to 
eligible  institutions  within  that  State  in 
accordance  with  tins  part 


UMI 


§455.144    Grant  awards  for  Stats 
programs  to  provide  technical  assistanca, 
program  assistance,  and  martceting. 

(a)  For  the  piupose  of  defraying  State 
expenses  in  the  administration  of 
special  programs  to  provide  technical 
assistance  and  program  assistance 
pursuant  to  S  455.121,  DOE  may  make  a 
grant  award  to  a  State  for  up  to  100 
percent  of  the  funds  allocated  to  the 
State  for  the  grant  program  cycle, 
provided  that  the  State  meets  the 
requirements  described  in  §  455.121(b). 
In  addition: 

(1)  Funds  for  individual  technical 
assistance  programs  provided^iy  the 
State  pursuant  to  this  section  shall  not 
exceed  50  percent  of  the  cost  of  the 
technical  assistance  program; 

(2)  Grants  for  program  assistance  may 
be  made  for  up  to  100  percent  of  a 
State's  projected  program  assistance 
expenses;  and 

(3)  Grants  for  State  technical 
assistance,  and  program  assistance 
programs  may  be  awarded  by  DOE  upon 
approval  of  an  application  from  the 
State. 

(b)  For  the  purpose  of  defraying  State 
expenses  in  the  administration  of  a 
marketing  program  pursuant  to 

§  455.121,  DOE  may  make  a  grant  award 
to  a  State  for  up  to  50  percent  of  the 
funds  allocated  to  the  State  for  the  grant 
program  cycle,  provided  that  the  State 
meets  the  requirements  described  in 
§  455.121(b).  In  addition: 

(1)  Grants  for  marketing  may  be  made 
for  up  to  100  percent  of  a  State's 
projected  marketing  expenses;  and 

(2)  Such  grants  may  be  awarded  by 
DOE  upon  approval  of  an  application 
from  the  State. 

(c)  If  a  State  provides  a  certification 
under  §  455.121(b)  and  is  unable  to 
document  that  the  required  non-Federal 
funding  levels  for  energy  conservation 
measures  were  achieved  substantially 
for  the  previous  fiscal  year  for  which  a 
similar  certification  was  submitted,  DOE 
may  deny  the  appUcation,  accept  it  after 
the  percent  of  allocated  funds  is  reduced 
in  light  of  past  performance,  or  take 
other  appropriate  action. 

(d)  In  the  event  that  a  State,  after 
receiving  a  grant  under  this  section, 
cannot,  or  decides  not  to  use  all  or  part 
of  the  amount  available  to  it  for 
technical  assistance,  program 
assistance,  and  marketing,  these  funds 
may,  at  the  discretion  of  the  State,  and 
after  appropriate  appUcation  to,  and 
approval  of  DOE,  be  used  for  technical 
assistance  and  energy  conservation 
grants  to  eligible  institutions  within  that 
State  in  accordance  with  this  part 


Subpart  N— Administrative  Review 

§455.150    Right  to  administrative  review. 

(a)  A  State  shall  have  a  right  to  file  a 
notice  requesting  administrative  review 
of  a  decision  under  §  455.143  by  a 
Support  Office  Director  to  disapprove  an 
application  for  a  grant  award  for  State 
administrative  expenses  subject  to   , 
special  conditions  or  a  decision  under 

§  455.21  of  this  part  by  a  Support  Office 
Director  to  disapprove  a  State  Plan  or 
an  amendment  to  a  State  Plan.  ' 

(b)  A  State  shall  have  a  right  to  file  a 
notice  requesting  administrative  review 
of  a  decision  under  §  455.144  by  a 
Support  Office  Director  to  disapprove  an 
application  for  a  grant  award  for  State 
technical  assistance,  program 
assistance,  or  marketing  programs. 

(c)  A  school,  hospital,  coordinating 
agency,  or  State  acting  as  an 
institution's  duly  authorized  agent  shall 
have  a  right  to  file  a  notice  requesting' 
administrative  review  of  a  decision 
under  §  455.142  by  a  Support  Office 
Director  to  disapprove  an  application  for 
a  grant  award  to  perform  technical 
assistance  programs  or  to  acquire  and 
install  an  energy  conservation  measure 
if  the  disapproval  is  based  on  a 
determination  that: 

(1)  The  applicant  is  ineligible,  under 
§  455.81  or  S  455.71  or  for  any  other 
reason;  or 

(2)  A  technical  assistance  program 
equivalent  performed  without  the  use  of 
Federal  funds  does  not  comply  with  the 
requirements  of  §  455.62  for  purposes  of 
satisfying  the  eligibiUty  requirements  of 
5  455.71(a)(3). 

§455.151    Notice  requesting  adf-ninistrstfve 
review. 

(a)  Any  apphcant  shall  have^O  days 
from  the  date  of  receipt  of  a  decision 
subject  to  administrative  review  under 
§  455.150  to  disapprove  its  application 
for  a  grant  award  to  file  a  notice 
requesting  administrative  review.  If  an 
applicant  does  not  timely  file  such  a 
notice,  the  decision  to  disapprove  shall 
become  final  for  DOE. 

(b)  A  notice  requesting  administrative 
review  shall  be  filed  with  the  Support 
Office  Director  and  shall  be 
accompanied  by  a  written  statement 
containing  supporting  arguments. 

(c)  If  the  applicant  is  a  State  appealing 
pursuant  to  paragraph  (a)  i  455.150,  the 
State  shall  have  the  ri^t  to  a  public 
hearing.  To  exercise  that  right  the  State 
must  request  such  a  hearing  in  the 
notice  filed  under  paragraph  (b)  of  this 
section.  A  public  bearing  under  this 
section  shall  be  informal  and  legislative 
in  nature. 
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(d)  A  Notice  or  any  other  document 
shall  be  deemed  Tiled  under  this  subpart 
upon  receipt. 

§  455.152   Transmittal  of  record  on  ravlaw. 
On  or  before  15  days  from  receipt  of  a 
notice  requesting  administrative  review 
which  is  timely  Hied,  the  Support  Office 
Director  shall  forward  to  the  Deputy 
Assistant  Secretary  the  notice 
requesting  administrative  review,  the 
decision  to  disapprove  as  to  which 
administrative  review  is  sought,  a  draft 
recommended  final  decision  for 
concurrence,  and  any  other  relevant 
material. 

§455.153    Review  by  the  Deputy  AtsiatMit 
Secretary. 

(a)  If  a  State  requests  a  public  hearing 
pursuant  to  paragraph  (a)  of  S  455.150, 
the  Deputy  Assistant  Secretary,  within 
15  days,  shall  give  actual  notice  to  the 
State  and  Federal  Register  notice  of  the 
date,  place,  time,  and  procedures  which 
shall  apply  to  the  public  hearing.  Any 
public  hearing  under  this  section  shall 
be  informal  and  legislative  in  nature. 


(b)  The  Deputy  Assistant  Secretary 
shall  concur  in,  concur  in  as  modified,  or 
issue  a  substitute  for  the  recommended 
decision  of  the  Support  Office  Director: 

(1)  With  respect  to  a  notice  filed 
pursuant  to  paragraph  (a)  of  S  455.150, 
^n  or  before  60  days  from  receipt  of 
documents  under  S  455.152  or  the    , 
conclusion  of  a  public  hearing, 
whichever  is  later;  or 

(2)  With  respect  to  a  notice  filed 
pursuant  to  paragraph  (b)  of  S  455.150, 
on  or  before  30  days  from  receipt  of 
documents  under  S  455.152. 

S  455.154    Discretionary  review  l>y  ttie 
Assistant  Secretary. 

On  or  before  15  days  from  the  date  of 
the  determination  under  S  455.153(b),  the 
applicant  for  a  grant  award  may  file  an 
application,  with  a  supporting  statement 
of  reasons,  for  discretionary  review  by 
the  Assistant  Secretary.  If 
administrative  review  is  sought 
pursuant  to  paragraph  (a)  of  S  455.150, 
the  Assistant  Secretary  shall  send  a 
notice  granting  or  denying  discretionary 


review  within  15  days  and  upon  granting 
such  review,  shall  issue  a  decision  no 
later  than  60  days  from  the  date 
discretionary  review  is  granted.  If 
administrative  review  is  sought 
pursuant  to  paragraph  (b)  of  S  455.150, 
the  Assistant  Secretary  shall  send  a 
notice  granting  or  denying  discretionary 
review  within  15  days  and.  upon 
granting  such  review  shall  issue  a 
decision  no  later  than  30  days  from  the 
date  discretionary  review  is  granted. 
The  Assistant  Secretary  may  not  issue  a 
notice  or  decision  under  this  paragraph 
vtrithout  the  concurrence  of  the  DOE 
Office  of  General  Counsel. 

$455.1 55    Finality  Of  dvctslon. 

A  decision  S  455.153  shall  be  final  for 
DOE  if  there  is  no  review  souj^ht  under 
S  455.154.  If  there  is  review  under 
§  455.154,  the  decision  thereunder  shall 
be  final  for  DOE,  and  no  appeal  shall  lie 
elsewhere  in  DOE. 

[FR  Doc.  92-114  Filed  1-3-82:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Parts  577  and  578 

[Docket  No.  R-91-1575;  FR-2878-P-011 

BIN  2506-AB10 

Supportive  Housing  Demonstration— 
Transitional  Housing;  Permanent 
Housing  for  Handicapped  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
implement  changes  to  the  Supportive 
Housing  Demonstration  program  made 
by  the  National  Affordable  Housing  Act 
(Pub.  L 101-625,  approved  Nov.  28, 
1990).  The  rule  also  proposes  other 
changes  to  the  program  that  HUD  has 
determined,  based  on  experiejice  with 
the  program,  would  be  beneficial  to  the 
purpose  of  the  program.  | 

DATES:  Comment  due  date:  March  6, 
1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  the  General 
Counsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  N.  Forsberg,  Special  Needs 
Assistance  Programs.  Department  of 
Housing  and  Urban  Development,  room 
7262.  451  Seventh  Street  SW., 
Washington,  DC  20410;  (202)  708-4300 
(TDD:  (202)  708-2565).  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  Some  of 

the  information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980,  and 
have  been  approved  and  assigned  0MB 
control  numbers  2502-0361  and  2506- 
0112.  New  information  collection 
requirements  contained  in  the  rule  have 
been  submitted  and  are  pending 
approval.  Until  approved  by  OMB  and 
assigned  an  OMB  control  number,  no 
person  may  be  subjected  to  a  penalty  for 


failure  to  comply  with  these  information 
collection  requirements. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  are  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  in  this 
document  under  the  heading.  Other 
Matters.  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  sent  by  March  5, 1992  to  the 
Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  451 
Seventh  Street  SW.,  Washington,  DC 
20410;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

I.  Background 

The  Supportive  Housing 
Demonstration  Program  is  authorized  by 
title  IV  of  the  Sjewart  B.  McKinney 
Homeless  Assistance  Act  to  provide 
assistance  to  private  nonprofit 
organizations  and  governmental  entities 
for  use  in  providing  housing  and 
supportive  services  to  the  homeless.  The 
Supportive  Housing  Demonstration 
consists  of  two  programs — ^Transitional 
Housing  and  Permanent  Housing  for 
Handicapped  Homeless.  The  existing 
regulations  for  these  programs  are 
contained  in  24  CFR  part  577 
(Transitional  Housing)  and  part  578 
(Permanent  Housing  for  Handicapped 
Homeless). 

Section  833  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA)  amended  title  IV  of  the 
McKinney  Act,  making  several  changes 
to  the  Supportive  Housing  , 

Demonstration  programs.  This  rule 
would  implement  those  changes.  In 
addition,  the  Department  is  proposing 
other  changes  to  parts  577  and  578. 
Some  of  these  changes  would  clarify  or 
reorganize  the  regulations.  Others, 
which  are  based  on  the  experience 
gained  through  operating  the  programs, 
would  be  more  substantive  in  nature. 
The  regulations  are  published  in  their 
entirety  to  assist  the  reader. 

II.  Proposed  Rule 

1.  National  Affordable  Housing  Act 

Assistance  Available 

Section  833(c)  of  the  NAHA  amended 
section  423(a)  of  the  McKinney  Act  to 
change  the  form  of  assistance  for 
acquisition  and  substantial 


rehabilitation  of  existing  structures  for 
use  in  the  provision  of  supportive 
housing  fix>m  advances,  which  were 
subject  to  repayment  under  certain 
circumstances,  to  grants.  All  references 
in  the  rule  to  advances  would  be 
changed  accordingly. 

In  addition  to  the  prospective  nature 
of  this  change  in  the  form  of  assistance, 
section  833(c)  also  amended  section 
423(b)  of  the  McKinney  Act  to  authorize 
the  conversion  of  advances  made  to 
past  recipients  under  section  423(a)  to 
grants,  under  terms  and  conditions 
prescribed  by  the  Secretary.  Under  the 
proposed  rule,  §§  577.310  and  578.310 
would  be  amended  to  convert  all  ppst 
advances  to  grants,  which  may  be 
subject  to  repayment  if  the  facility  is  not 
operated  as  Supportive  Housing  for  ten 
years  after  initial  occupancy,  or  if  the 
facility  is  sold  for  a  different  use  during 
the  20-year  period  after  initial 
occupancy. 

Section  833(e)  further  amended 
section  423(a)  of  the  McKinney  Act  to 
authorize  grants  in  an  amount  not  to 
exceed  $400,000  for  new  construction  of 
a  structure  for  use  in  the  provision  of 
supportive  housing.  Under  the  existing 
rule  (§§  577.112  and  578.112),  advances 
for  new  construction  have  been 
available  only  under  very  limited 
circumstances,  which  were  prescribed 
by  an  amendment  to  the  McKinney  Act 
in  the  Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988. 
The  Department  only  made  one  such 
advance,  because  of  the  strict 
requirements  irtiposed  by  the 
amendment.  Sections  577.112  and 
578.112  would  be  amended  to  provide 
for  new  construction  grants  of  up  to 
$200,000  (or  jp  to  $400,000  in  hi^  cost 
areas)  or  the  total  cost  of  the 
construction  less  the  applicant's 
matching  share,  whichever  is  lower.  The 
strict  requirements  for  new  construction 
assistance  in  the  existing  rule  would  be 
modified.  Under  the  proposed  rule, 
applicants  would  be  required  to  show 
that  costs  associated  with  new 
construction  are  substantially  less  than 
the  costs  associated  with  rehabilitation 
or  that  there  is  a  lack  of  available  units 
that  could  be  rehabilitated  at  a  cost  less 
than  new  construction.  In  addition  to 
these  amendments  of  S§  577.112  and 
578.112,  the  rule  wpuld  also  amend 
SS  577.5  and  578.5  to  define  "new 
construction"  as  the  building  of  a 
structure  when  none  existed  or  an 
addition  to  an  existing  structure  that 
increases  the  floor  area  by  more  than 
100  percent 

Grants  to  establish  and  operate  a 
child  care  services  program  were 
authorized  by  section  833(g)  as  a  type  of 
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assistance  for  the  Transitional  Housing 
Program.  Under  the  existing  rules  for 
both  the  Transitional  and  the  Permanent 
Housing  Programs,  the  cost  of  child  care 
has  been  included  as  an  eligible 
supportive  services  cost  (see  paragraph 
(f)  of  the  definition  of  supportive 
services  in  §  577.5  and  paragraph  (e)  in 
the  definition  in  S  578.5).  The 
Department  would  continue  to  fund 
child  care  services  as  an  eligible 
supportive  services  cost,  if  they  comply 
with  the  statutory  criteria.  The  proposed 
mle  would  define  child  care  services,  in 
accordance  with  section  833(g),  in 
§9  577.Sand57&5. 

Under  the  existing  rules,  assistance 
for  supportative  services  and  operating 
costs-has  been  available  for  up  to  five 
years  to  Transitional  Housing  recipients 
and  up  to  two  years  to  Permanent 
Housing  recipients.  Section  833(d)  of  the 
NAHA  has  amended  the  McKinney  Act 
to  authorize  assistance  for  these  costs, 
for  both  Transitional  and  Permanent 
Housing,  for  a  five-year  period,  with 
possible  renewal  for  another  five-year 
period. 

The  proposed  rule  would  make  up  to 
75  percent  of  a  recipient's  supportive 
services  and  operating  costs  available 
for  the  first  two  years  and  up  to  50 
percent  of  the  cost  for  the  next  three 
years.  A  recipient  could  then  reapply 
and  be  renewed  for  assistance  for  an 
additional  five  years,  provided  the 
recipient  demonstrates  progress  in 
assisting  homeless  persons  with  housing 
and  effectiveness  in  assisting  homeless 
persons  to  achieve  independence.  In 
reviewing  applications  for  renewal. 
HUD  would  consider  whether  the 
recipient  is  carrying  out  the  activities  as 
proposed  in  the  initial  application,  in  a 
timely  manner,  and  meeting  the 
program's  goals.  HUD  would  take  into 
consideration  the  fact  that  some 
populations  have  a  larger  number  and 
more  intractable  problems  than  others. 

Under  the  renewals,  HUD  would 
provide  up  to  the  lower  of  50  percent  of 
the  total  supportive  services  and 
operating  costs  in  years  6  through  10.  or 
the  amount  of  assistance  for  supportive 
services  and  operating  costs  provided 
for  the  final  year  of  the  initial  funding 
period,  multiplied  by  the  number  of 
years  in  the  renewal  period.  (See 
§§  577.117.  577.217.  578.117,  and  578.217.) 

Section  424(a)(2)(D)  of  the  McKinney 
Act  required  that  all  recipients  of 
assistance  provide  assurances 
satisfactory  to  the  Secretary  thai  the 
project  assisted  would  be  operated  for 
not  less  than  10  years.  This  requirement 
was  implemented  in  the  program  rules 
at  §S  577.210(b)(6)  and  578.210(b)(8). 
SecAn  833(j)  of  the  NAHA  has 
amended  this  provision  to  require  the 


10-year  commitment  only  from 
recipients  of  acquisition,  rehabilitation, 
or  new  construction  grants,  and  the  rule 
would  be  amended  accordingly.  Section 
833(j)  amended  section  424  further  to 
require  recipients  of  grants  for 
supportive  services  and  operating  costs 
to  provide  an  annual  assurance,  for  each 
year  the  assistance  is  received,  that  the 
project  will  be  operated  for  the  purpose 
specified  in  the  application.  Hie 
proposed  rule  includes  this  requirement 
at  SS  577.305(f)  and  578.305(f). 

Waiver  of  Site  Control 

Section  424(a)(3)  of  the  McKinney  Act 
provides  that  an  applicant  must  furnish 
reasonable  assurances  that  it  will  own 
or  have  control  of  a  site  for  its  proposed 
project  not  later  than  six  months  after 
notification  of  an  award,  and  may 
obtain  ownership  or  control  of  a 
different  site  than  the  one  specified  in 
the  application.  However,  section 
424(a)(3)  further  provides  that,  if  die 
applicant  fails  to  obtain  ownership  or 
control  within  one  year  after  notification 
of  an  award,  the  grant  will  be 
recaptured.  Section  833(f)  amended 
section  424(a)(3]  to  provide  for  a  waiver 
of  these  site  control  requirements  where 
the  Secretary  determines  that  these 
requirements  are  inapplicable  because, 
under  the  application,  the  persons  to  be 
served  own  or  control,  or  will  eventually 
own  or  control,  the  site. 

HUD  interprets  this  provision  as 
applying  to  situations  where  an 
applicant  does  not  propose  to  have 
control  of  a  site  but  rather  proposes  to 
assist  a  homeless  family  or  individual  in 
obtaining  a  lease,  which  may  include 
assistance  with  rent  payments,  and 
receiving  supportive  services  for  up  to 
two  years,  alter  which  time  the  family 
remains  in  the  same  housing  but  on  an 
independent  basis.  Rather  than 
obtaining  housing  for  homeless  persons 
who,  when  self-sufficient,  vacate  the 
housing  for  use  by  other  homeless 
persons,  the  provider  instead  helps  the 
homeless  persons  become  established  in 
the  housing.  The  provider  then  repeats 
the  assistance  at  another  site. 

Therefore.  SS  577.210(c)  and  578.210(c] 
would  provide  that  waivers  will  be 
approved,  on  a  case-by-case  basis,  if.  in 
addition  to  proposing  this  concept,  an 
application  (1)  includes  comprehensive 
supportive  services  appropriate  to  the 
needs  of  the  population  to  be  served;  (2) 
does  not  request  funds  for  acquisition, 
rehabilitation,  or  new  construction;  and 
(3)  commits  the  applicant  to  begin 
providing  assistance  to  at  least  one 
homeless  family  or  individual  within  60 
days  of  grant  execution.  HUD  believes 
that  acquisition  rehabilitation,  and  new 
construction  are  infeasible  with  this 


concept  because  those  activities  carry 
with  them  a  commitment  to  use  the 
assisted  structures  for  transitional 
housing  for  a  ten-year  period. 

Eligible  Applicants 

The  McKinney  Act,  as  originally 
enacted,  limited  eligibility  for  Permanent 
Housing  assistance  to  the  State  in  which 
the  permanent  housing  is  located,  or  the 
State  housing  agency  (or  other  State 
agency)  that  customarily  implements 
housing  programs  for  the  State  and  that 
is  identified  by  statute  to  participate  in 
housing  programs  in  the  State.  The  State 
then  provides  the  assistance  to  a  project 
sponsor  (a  private  nonprofit 
organization  or  public  housing  agency 
(PHA))  for  the  operation  of  the 
permanent  housing.  Section  833(k) 
amended  the  McKinney  Act  to  include 
Indian  tribes  as  eligible  applicants  for 
Permanent  Housing  assistance.  (Tribes 
have  been  eligible  for  Transitional 
Housing  assistance  since  the  beginning 
of  the  program.)  Section  578.5  has  been 
amended  to  include  tribes  in  the 
definition  of  applicant  as  well  as  the 
definition  of  tribe.  AU  requirements 
applying  to  States  as  applicants  (and 
recipients)  would  apply  to  tribes,  with 
the  exception  of  CHAS  requirements, 
discussed  in  the  next  section. 

Miscellaneous  Provisions 

Section  833(b)  increased  t}ie  maximum 
number  of  hancUcapped  homeless 
persons  in  a  Permanent  Housing 
structure  from  8  to  16,  but  only  Uf  not 
more  than  20  percent  of  the  units  in  the 
structure  are  designated  for  such 
persons.  Sections  57&5  and  578.325(a) 
would  be  amended  to  accommodate  this 
change.  Hie  maximum  number  of 
residents  in  a  group  home  would  not  be 
increased.  (The  rule  would  continue  to 
allow  HUD  to  waive  these  limitations, 
as  described  in  S  578.325(d).) 

Section  833(i)  amended  section  424(c) 
of  the  McKinney  Act  to  require  an 
applicant  to  agree  or  certify  that  it  will 
develop  and  implement  procedures  to 
ensure  the  confidentiality  of  records 
pertaining  to  any  individual  provided 
family  violence  prevention  or  treatment 
services  with  Supportive  Housing 
assistance.  Further,  the  address  or 
location  of  any  housing  used  as  a  family 
violence  shelter  assisted  with 
Supportive  Housing  funds  may  not  be 
made  public  without  the  written 
authorization  of  the  recipient.  The 
proposed  rule  includes  this  provision  io 
SS  577.210(b)  and  578.210(b). 

The  statutory  selection  criteria  x>f  "site 
control"  and  "employment  assistance 
program"  were  eliminated  by  section 
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833(h).  These  criteria  would  be 
eliminated  from  SS  577.215  and  578.215. 

In  the  past  SS  577.150  and  578.150 
provided  that  assistance  could  not  be 
provided  to,  or  within  the  jurisdiction  of, 
a  State,  city,  or  county,  unless  the    - 
jurisdiction  had  a  HUD-approved 
Comprehensive  Homeless  Assistance 
Plan  (CHAP)  and  the  applicant  had 
obtained  a  certification  of  consistency 
with  the  plan.  These  sections 
implemented  section  401  of  the 
McKinney  Act.  Section  836  of  the  NAHA 
amended  section  401  to  require  each 
grantee  receiving  assistance  to  certify 
that  it  is  following  a  Comprehensive 
Housing  Affordability  Strategy  (CHAS) 
or  a  CHAP  approved  within  180  days  of 
enactment  of  the  NAHA  or  such  longer 
period  of  time  as  the  Secretary 
prescribes,  and  to  delete  all  CHAP 
requirements  as  of  October  1, 1991.  That 
change  was  implemented  for  all 
jurisdictions  except  Indian  tribes  in  an 
interim  rule  published  at  56  FR  4480  on 
February  4, 1991. 

This  proposed  rule  would  implement 
section  836  as  it  applies  to  tribes.  Unlike 
other  applicants,  Indian  tribes  have  not 
previously  been  required  to  submit  a 
CHAP.  Further,  they  were  not  included 
in  the  NAHA  defmition  of  a 
"jurisdiction,"  the  entity  charged  with 
submitting  a  CHAS.  Therefore,  the 
Department  concluded  that  they  need 
not  submit  a  housing  strategy,  or  CHAS. 
However,  the  Senate  Report 
accompanying  NAHA  states  in  the 
discussion  of  the,  HOME  program: 

Although  a  tribe  would  not  be  required  to 
submit  a  housing  strategy,  as  provided  for  in 
Section  105,  a  grant  application  shall 
demonstrate  how  the  proposed  project  will 
contribute  to  a  comprehensive  approach  for 
expanding  the  supply  of  affordable  housing 
within  the  tribe's  jurisdiction.  S.  Rep.  No.  316, 
101st  Cong.,  2d  Sess.  65  (1990). 

During  Fiscal  Year  1991,  Indian  tribes 
participating  in  the  McKinney  Act 
programs  were  required  to  submit  a 
biennial  CHAP  before  or  with  their 
application  for  funding.  After  October  1, 
1991,  Indian  tribes  participating  in  these 
programs  are  required  under  SS  577.150 
and  57ai50  to  complete  application 
forms  that  comply  with  the  language  of 
the  Senate  Report,  certifying  that  they 
are  following  the  strategy  outlined  in  the 
application:  except  that  with  respect  to 
Indian  tribes  having  a  biennial  CHAP 
covering  Fiscal  Year  1992,  this 
requirement  will  not  become  applicable 
until  after  October  1, 1992. 

Applicants  other  than  Indian  tribes 
had  submitted  annual  CHAPs  in 
October  1990.  HUD  did  not  require  the 
filing  of  new  biennial  CHAPS  by  those 
applicants  in  1991.  As  a  result,  in  Fiscal 
Year  199Z  non-Indian  tribe  applicants 


must  submit  a  certification  of 
consistency  with  an  approved  CHAS 
and  do  not  have  the  option  of  certifying 
compliance  with  a  biennial  CHAP  filed 
in  1991. 

2.  Other  Amendments 
Definitions  (§§  577.5  and  578.5) 

The  following  changes  would  be  made 
to  definitions  contained  in  §§  577.5  and 
578.5  of  the  existing  regulations: 

The  definition  of  handicapped  would 
be  changed  to  specifically  include 
persons  with  emotional  impairments, 
reflecting  the  definition  of  "person  with 
disabilities"  in  section  811(k)(2)  of  the 
NAHA.  Section  811  of  the  NAHA 
provides  for  a  new  supportive  housing 
program  for  persons  with  disabilities  to 
replace  the  loan  program  for  nonelderly 
handicapped  persons  under  section  202 
of  the  Housing  Act  of  1959.  Section 
422(2)  of  the  McKinney  Act  defines 
"handicapped"  as  an  individual  who  is 
handicapped  within  the  meaning  of 
section  202.  The  proposed  rule  amends 
the  definition  in  SS  577.5  and  578.5  to 
pick  up  the  clarification  in  the  successor 
program  that  emotional  impairments  are 
intended  to  be  included  in  the  definition. 

In  addition,  the  proposed  rule  would 
delete  the  exclusion  in  the  definition  of 
handicapped  persons  in  S  S  577.5  and 
578.5  of  persons  whose  sole  impairment 
is  alcoholism  or  drug  addiction.  For 
purposes  of  the  Section  202  and  Section 
811  programs,  the  definition  of 
handicapped  or  persons  with  disabilities 
(in  24  CFR  885.5  and  890.105)  excludes  a 
person  whose  sole  impairment  is 
alcoholism  or  drug  addiction.  The 
Section  202  program  and  now  the 
Section  811  program  are  intended  to 
serve  a  large  array  of  disabled  person^. 
Since  1979,  for  purposes  of  the  Section 
202  program,  it  has  been  the  opinion  of 
the  Department  that  the  definition  in 
section  202(d)(4)  (and  now  in  section 
811(k)(2))  cannot  be  construed  to 
exclude  otherwise  qualified  alcoholics 
and  drug  addicts  and  that  a  statutory 
amendment  would  be  needed  to 
accomplish  such  an  exclusion.  Whether 
an  alcoholic  or  drug  addict  is  disabled 
or  handicapped  within  the  section  202 
statutory  definition  depends  on  the 
nature  and  severity  of  the  individual's 
impairment.  In  the  Section  202  program 
(and  now  the  Section  811  program),  the 
limitation  on  eligibility  to  qualified 
handicapped  individuals  means  that  a 
handicapped  individual  must  meet 
general  program  eligibility  requirements. 
A  handicapped  person  may  be  denied 
services  or  benefits  of  a  program  if  the 
person  fails  to  meet  eligibility  criteria 
that  are  applied  to  all  potential 
beneficiaries,  even  if  the  reason  the 


person  does  not  meet  those  criteria  is 
related  to  the  handicap.  Eligibility  may 
also  be  restricted  as  a  result  of  statutory 
or  policy  limitations  on  the  type  of 
housing  that  will  be  provided  under  the 
program. 

The  Department  has  revisited  this 
issue  and  has  determined  that,  within 
the  context  of  the  Supportive  Housing 
Demonstration  programs  only,  persons 
whose  impairment  is  alcoholism  or  drug 
addiction  would  be  considered 
handicapped,  as  long  as  they  meet  the 
additionally  required  statutory  three- 
prong  test  that  the  impairment  (1)  is 
expected  to  be  of  long-continued  and 
indefinite  duration;  (2)  substantially 
impedes  his  or  her  ability  to  live 
independently;  and  (3)  is  of  such  a 
nature  that  the  ability  to  live 
independently  could  be  improved  by 
more  suitable  housing  conditions. 

The  Department  previously  made  the 
same  determination  in  the  Shelter  Plus 
Care  Guidelines,  published  February  4, 
1991  at  56  FR  4494.  HUD  implemented 
the  Section  202  component  of  Shelter 
Plus  Care  by  eliminating  the  exclusion 
of  persons  whose  sole  impairment  is 
alcoholism  or  drug  addiction  from  the 
definition  of  handicap  on  the  basis  that 
the  statutorily  stated  purpose  of  that 
program  was  to  assist  "homeless 
persons  with  disabilities  (primarily 
persons  who  are  seriously  mentally  ill, 
have  chronic  problems  with  alcohol, 
drugs,  or  both,  or  have  acquired 
immunodeficiency  syndrome  and 
related  diseases)"  (emphasis  added). 

While  the  Supportive  Housing 
Deinonstration  does  not  have  a  statutory 
mandate  to  serve  alcoholics  and  drug 
addicts,  the  program  purpose  is  to  serve 
the  homeless,  a  subgroup  of  the  general    ' 
populace  with  a  high  incidence  of 
alcoholism  and  drug  addiction.  The 
Inter-Agency  Council  on  the  Homeless 
states  at  page  33  of  its  1990  Annual 
Report:   * 

Based  on  a  variety  of  studies  completed  in 
the  last  decade,  the  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  (NIAAA)  of 
the  Alcohol,  Drug  Abuse  and  Mental  Health 
Administration  (ADAMHA)  estimates  that 
35-40%  of  the  homeless  population  suffers 
from  chronic  alcohol  problems  *  *  *. 
[Sjtudies  indicate  that  alcoholism  among 
homeless  people  is  more  severe  than  it  is 
among  the  general  population,  as  measured 
by  physiological  and  behavioral  symptoms  of 
the  disease  (e.g.,  blackouts,  DTs,  early 
morning  drinking,  and  experiences  of  adverse 
social  consequences  such  as  drinking-related 
arrests,  family  dissolutions,  loss  of  jobs,  etc.). 

Although  the  prevalence  of  other  drug  use 
in  the  homeless  population  is  less  studied, 
NIAAA  in  consultation  with  the  National 
Institute  on  Drug  Abuse,  Rossie,  and  oth||rs 
estimate  that  approximately  10%  to  20%  of 
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homeless  persons  have  chronic  problems 
with  drugs  other  than  alcohoL 

Further,  the  Supportive  Housing 
Demonstration  requires  a  clinical  fit 
between  the  audience  and  the 
supportive  services  to  be  provided. 
Recipients  must  provide  "supportive" 
housing  (section  421(a)  of  the  McKinney 
Act),  meaning  that  the  project  assisted 
must  include  both  housing  and 
supportive  services  (section  422(12)). 
The  supportive  services  are  to  address 
the  special  needs  of  the  homeless 
persons  intended  to  be  served  by  the 
project  (section  422(13)). 

This  approach  does  not  conflict  with 
the  statute  or  the  regulatory  approach  to 
eligibility  in  the  Section  202  and  Section 
811  programs.  The  Supportive  Housing 
Demonstration  applies  the  section  811 
defmition  and  continues  to  apply  the 
three-prong  test  first  applied  in  the 
Section  202  nonelderly  handicapped 
program.  The  difference  in  emphasis  of 
the  persons  served  is  based  on 
programmatic  policy  consideration  of 
the  groups  to  be  served,  the  facilities 
designed  to  serve  this  population,  and 
the  nature  of  the  program. 

Because  of  confusion  on  the  part  of 
some  applicants  and  recipients,  the 
Department  wants  to  restate  in  this 
preamble  its  understanding  of  the 
statutory  defmition  of  the  term  homeless 
as  repeated  in  this  rule.  The  Department 
places  the  section  103  definition  in  the 
context  of  the  findings  of  Congress  in 
section  102(a)  of  the  McKinney  Act.  The 
first  finding  states  that  "the  Nation  faces 
an  immediate  and  unprecedented  aisis 
due  to  the  lack  of  shelter  for  a  growing 
number  of  individuals  and  families, 
including  elderly  persons,  handicapped 
persons,  families  with  children.  Native 
Americans,  and  veterans[.]"  (Emphasis 
added.)  All  the  other  flndings,  ks  well  as 
the  purpose  in  section  102(b),  use  the 
terms  "homeless"  or  "homelessness." 
The  Department,  therefore,  concludes 
that  "lack  of  shelter"  and 
"homelessness"  are  used  synonymously 
in  section  192. 

Misunderstandings  regarding  the 
defmition  of  homeless  have  arisen  in 
two  areas.  First,  there  has  been 
confusion  over  the  distinction  between 
persons  living  in  overcrowded  or 
substandard  housing  and  persons  who 
are  homeless.  The  Department  does  not 
believe  that  the  limited  resources  of  the 
Supportive  Housing  Demonstration 
programs  were  intended  to  be  used  to 
serve  persons  who  are  poorly  housed. 
The  Department  administers  other 
programs  to  serve  these  persons,  such  as 
the  Section  8  Housing  Assistance 
Payments  programsi- public  and  Indian 
housing,  and  Oie  HOME  program.  The 


intent  of  the  Supportive  Housing 
Demonstration  programs  is  to  help 
persons  who  lack  shelter. 

The  other  misunderstanding  involves 
the  distinction  between  persons  needing 
supportive  housing  [i.e.,  housing 
combined  with  supportive  services)  and 
persons  who  are  homeless.  The 
Department  recognizes  that  supportive 
housing  is  important  for  several 
populations.  The  Section  202  program 
has  long  been  a  source  of  supportive 
housing  for  elderly  and  handicapped 
persons.  A  new  program  that  will 
provide  supportive  housing  for  persons 
tvith  disabilities  was  authorized  by 
section  811  of  the  NAHA.  However, 
many  persons  needing  supportive 
housing  are  not  homeless.  The  limited 
resources  available  under  the  McKinney 
Act's  Supportive  Housing 
Demonstration  programs  must  be  used 
for  homeless  persons. 

In  general,  homeless  persons  are 
persons  living  in  places  designed  to 
provide  temporary  living 
accommodations,  such  as  emergency 
shelters,  or  persons  living  in  public  or 
private  places  not  designed  for,  or 
ordinarily  used  as,  a  regular  sleeping 
accommodation  for  human  beings.  Tlie 
latter  group  of  homeless  persons  are 
sometimes  referred  to  as  persons  living 
"on  the  street." 

The  Department  also  considers  as 
homeless  those  persons  who  would 
become  homeless  imminently  because 
they  are  being  evicted  from  private 
dwelling  units  or  are  handicapped 
persons  being  discharged  from 
institutions,  and  because  no  subsequent 
residences  have  been  identified  and 
they  lack  the  resources  and  support 
networks  needed  to  obtain  access  to 
housing.  The  standard  to  be  followed  in 
determining  whether  these  persons  are 
homeless  is  to  ask  whether  without  the 
Supportive  Housing  Demonstration 
program  they  would  spend  the  night  in  a 
shelter  or  on  the  street. 

The  proposed  rule  would  amend  the 
definition  ol  operating  costs  in  S§  577.5 
and  578.5  to  allow  repair  and 
maintenance  reserves  as  an  eligible 
operating  cost.  This  change  would 
recognize  the  need  for  funds  to  be  set 
aside  for  future  repairs  and 
maintenance.  The  definition  of 
supportive  services  would  also  be 
amended  to  add  case  management  as  a 
service  eligible  for  assistance.  Case 
management  is  an  essential  tool  for 
assuring  that  residents  are  receiving  the 
appropriate  services  and  for  assisting 
their  progress  toward  independence. 

Under  the  existing  Transitional 
Housing  rule,  a  recipient  is  required  to 
operate  the  housing.  The  proposed  rule 
would  amend  this  definition  in  §  577.5  to 


clarify  that  a  recipient  may,  as  an 
alternative,  contract  with  other 
organizaticMis  to  carry  on  the  day-to-day 
operations  of  the  housing. 

The  definition  of  rehabilitation  in 
SS  577.5  and  578.5  would  be  changed  to 
show  the  difference  between 
rehabilitation  and  new  construction.  The 
existing  definition  is  uimecessarily 
complicated.  Under  the  proposed  rule, 
rehabilitation  would  be  defined  as  the 
improvement  or  repair  of  an  existing 
structure  or  an  addition  to  an  existing 
structure  that  does  not  increase  the  fioor 
area  by  more  than  100  percent.  The  rule 
would  continue  to  recognize  that  minor 
or  routine  repairs  are  not  considered 
rehabilitation. 

Types  of  Assistance  (§§  577.100  and 
578.100) 

Sections  577.100  and  578.100  would  be 
amended  to  allow  acquisition  assistance 
for  land  when  it  will  be  used  for  the  new 
construction  of  transitional  or 
permanent  housing.  This  change  would 
be  consistent  with  the  new  authority  to 
use  Supportive  Housing  assistance  for 
new  construction. 

These  sections  would  also  describe 
the  ways  in  which  assistance  may  be 
used.  Assistance  would  be  available  to: 
(1)  Establish  new  transitional  or 
permanent  housing  facilities;  (2)  expand 
existing  housing  to  increase  the  number 
of  persons  served  or  the  level  of  services 
provided;  (3)  bring  housing  to  applicable 
State  and  local  health  and  safety 
standards;  (4)  replace  the  loss  of  private 
funding;  and  (5)  continue  funding  for 
supportive  services  or  operating  costs, 
as  authorized  by  the  NAHA  and 
described  above.  Item  (4)  would  be 
added  to  help  maintain  the  viability  of 
existing  homeless  facilities  in  instances 
where  all  funds  originally  committed  by 
a  private  organization  have  been  spent 
and.  although  further  funding  is  needed, 
the  private  organization  does  not  plan  to 
provide  more. 

Acquisition  and  Rehabilitation  Grants 
(§§577.105.  577.110,  578.105.  578.110) 

Under  the  McKinney  Act  as  originally 
enacted,  advances  were  available  for  up 
to  $200,000  for  acquisition,  substantial 
rehabihtation,  or  acquisition  and 
rehabilitation  of  an  existing  structure. 
Assistance  for  moderate  rehabilitation 
was  available  in  the  form  of  grants. 
HUD's  rule,  promulgated  shortly  after 
enactment  of  the  original  legislation, 
liniited  grants  for  moderate 
rehabilitation  to  $100,000,  although  the 
statute  had  placed  no  limit  on  the 
amount  of  a  moderate  rehabilitation 
grant.  The  McKinney  Act  was  later 
amended  by  the  Stewart  B.  McKinney 
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Homeless  Assistance  Amendments  Act 
of  1988  to  allow  moderate  rehabilitation 
grants  for  up  to  $200,000.  and  the  rule 
was  amended  accordingly.  The  nile 
change  proposed  in  this  document 
would  eliminate  the  distinction  between 
substantial  rehabihtation  and  moderate 
rehabilitation.  The  Department  believes 
that  there  is  no  useful  purpose  for 
distinguishing  between  these  types  of 
assistance,  especially  after  the  N.'VHA 
amendments  in  1990  changed 
acquisition  and  substantial       ' 
rehabilitation  assistance  from  advances 
to  grants  and  since  the  maximum 
amounts  available  for  each  are  the 
same. 

The  rule  would  provide  for  acquisition 
grants  for  up  to  $200,000  in  §5  577.105 
and  578.105,  and  for  rehabilitation  grants 
for  up  to  $200,000  in  S  S  577.110  and 
578.110  without  regard  to  whether  the 
rehabilitation  is  substantial  or  moderate. 
Assistance  under  both  categories — 
acquisition  and  rehabilitation — would 
continue  to  be  available. 

While  the  rule  would  generally 
continue  to  prohibit  assistance  for 
acquisition  of  existing  facilities  or 
programs  currently  serving  the 
homeless,  it  would  allow  an  exception 
in  55  577.105(b)  and  578.105(b)  for 
applicants  that  have  operated  programs 
using  properties  leased  through  the 
Single  Family  Property  Disposition 
Homeless  Initiative.  Under  this 
exception,  HUD  would  consider 
applications  from  those  applicants  for 
grants  for  acquiring  the  properties.  This 
would  allow  such  properties  to  continue 
being  available  for  homeless  persons 
rather  than  being  returned  to  HUD  after 
the  lease  period  ends. 

Supportive  Services  Costs  (§§  577.115 
and  578.115) 


In  addition  to  the  changes  discussed 
in  the  section  above  on  the  amendments 
by  the  NAHA  to  assistance  {or 
supportive  services,  the  nJe  would 
permit  recipients  of  grants  for 
supportive  services  costs  to  continue 
providing  services  to  former  residents 
for  up  to  six  months  after  they  have  left 
transitional  housing,  provided  in  all  they 
do  not  receive  services  for  more  than  24 
months.  This  would  enable  recipients 
that  serve  persons  who,  although  living 
independently,  need  supportive  services 
during  the  period  of  time  immediately 
after  leaving  transitional  housing  to  help 
them  adjust  to  their  new  situations. 
Studies  have  shown  that  such  services 
significantly  increase  the  likelihood  that 
homelessness  will  not  reoccur. 


Technical  Assistance  (§§  577.120  and 
578.120) 

Sections  577.120  and  578.120  would  be 
added  to  the  rule  to  provide  for  a  set- 
aside  of  up  to  two  percent  of  the 
amounts  available  annually  for  the 
Supportive  Housing  Demonstration  to 
provide  technical  assistance  to 
applicants  (or  prospective  applicants) 
and  recipients  of  funds.  Technical 
assistance  in  the  areas  of  establishing 
and  operating  programs,  as  well  as 
providing  and  obtaining  supportive 
services,  would  include  written 
materials  .md  training  workshops.  The 
Department  believes  that  providing  such 
technical  assistance  would  improve  the 
quality  and  cost  effectiveness  of  the 
programs  ser\'ing  the  homeless. 

Matching  Requirements  (§§  577.130  and 
578.130) 

With  regard  to  the  value  of  "in-kind" 
contributions  that  HUD  will  include  as  a 
source  of  matching  funds  for  acquisition, 
rehabilitation,  and  new  construction 
grants,  the  rule  would  be  amended  to 
increase  the  value  of  volunteer  time  and 
services  from  $5  an  hour  to  $10.  and 
permit  donated  professional  services, 
such  as  services  donated  by  health  care 
professionals,  to  be  counted  at  the 
customary  charge  for  the  service 
provided  (55  577.130(c)(1)  and 
578.130(c)(1)).  The  Department 
recognizes  the  important  role  that 
volunteers  perform  in  the  success  of 
programs  serving  the  homeless,  and 
believes  that  the  use  of  volunteers  is 
indispensable  in  building  a  community- 
based  program. 

Assistance  Under  Other  HUD  Programs 
(§§  577. 135  and  578.135) 

Sections  577.135  and  578.135  prohibit 
the  use  of  assistance  in  facilities  that 
involve  a  structure  that  is  assisted  by  a 
HUI>-administered  housing  program  or 
where  residents  will  receive  HUD- 
administered  assistance.  The 
Department  is  considering  changing  its 
policy  to  allow  recipients  to  accept 
persons  writh  Section  8  Certificates, 
provided  the  requirements  of  the  Section 
8  Certificate  program  are  met.  (Those 
requirements  are  described  in  24  CFR 
part  882.)  The  Housing  Assistance 
Payment  received  by  the  owner  would 
be  deducted  from  the  amount  of 
operating  costs  obligated  by  HUD  under 
the  grant  agreement.  If  adopted,  this 
policy  change  would  be  included  in  the 
fmal  rule,  although  it  does  not  appear  in 
the  text  of  today's  proposed  rule.  The 
Department  invites  the  public  to  submit 
specific  comments  on  this  proposal. 

Homeless  persons  obtaining  Section  8 
Certificates  often  need  supporting 


services  to  address  underlying  causes  of 
homelessness.  Permitting  Section  8 
Certificate  holders  t6  use  the  assistance 
initially  in  a  transitional  housing  facility 
would  help  ensure  that  the  needed 
services  are  received.  After  preparation 
for  independent  living,  they  may  then 
use  the  Certificate  to  obtain  permanent 
private  market  housing.  (Persons  with 
Section  8  Vouchers  would  not  be 
accepted  because  the  amount  of  rent 
that  may  be  payable  by  a  tenant  is 
incompatible  with  the  resident  rent 
requirements  of  these  programs.) 

.•Application  and  Selection  Process 
(■Subpart  D) 

Sections  577.210  and  578.210.  which 
describe  the  requirements  for 
applications,  would  be  amended  to 
eliminate  the  requirement  for  a  written 
statement  from  the  local  government  in 
which  the  housing  is  located  that  the 
proposed  use  of  the  structure  and  site  is 
not  inconsistent  with  any  local 
government  plan.  Experience  with  the 
program  has  shown  that  this 
requirement  is  confusing  and 
unnecessarily  burdensome  to  applicants, 
and  is  of  minimal  use  to  HUD  in 
determining  whether  to  approve  an 
application.  However,  the  requirement 
for  evidence  that  the  proposed  use  of  the 
site  is  permissible  under  apphcable 
zoning  ordinances  or  regulations,  or  will 
be  made  permissible  within  four  months 
of  application  submission,  would  be 
retained. 

An  application  may  also  be 
considered  for  funding  if  it  contains 
proof  that  a  lawsuit  or  HUD  complaint 
was  filed  challenging  the  legality  of 
current  zoning  ordinances  or 
regulations,  "niis  change  would  allow 
consideration  of  the  application; 
however,  any  execution  of  grants  would 
depend  on  the  successful  resolution  of 
the  challenge. 

These  sections  would  also  be 
amended  to  require  that  applicants 
include  in  their  appUtations  evidence 
that  the  resources  to  carry  out  proposed 
activities  will  be  available.  This 
information  is  critical  to  HUD's  decision 
on  whether  the  applicant's  proposal  is 
financially  feasible. 

The  sections  on  selection  criteria 
(55  577.215  and  578.215)  would  be 
amended  to  delete  detailed  descriptions 
of  each  criterion.  The  factors  relevant  to 
each  criterion  will  be  described  in  detail 
in  the  notices  announcing  the 
availability  of  funds.  This  change  would 
allow  maximum  fvogram  flexibility  in 
responding  to  any  changing 
programmatic  needs.  These  sections 
would  also  be  amended  to  include  as  a 
selection  factor  the  extent  to  which  an 
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applicant  for  grants  for  operating  and 
si^iportive  services  costs  proposes  funds 
in  excess  of  the  minimum  amounts 
required  for  its  share  of  those  costs. 

in  addition,  the  selection  criterion  for 
permanent  housing  applications  with 
regard  to  neighborhood  integration 
would  be  diminated.  This  criterion  has 
not  proved  useful  in  rating  applications. 
However,  the  requirement  for 
neighborhood  integration  is  retained  as 
an  eligibility  criterion  since  it  is  required 
by  section  422(13](B)  of  the  McKinney 
Act.  The  rule  would  clarify,  in 
S  578.325(c),  that  each  permanent 
housing  facility  must  be  integrated  into 
the  neighborhood  in  which  it  is  located, 
and  that  this  is  evidenced  by  plans  for 
resident  participation  in  neighborhood 
activities  and  institutions.  This  does  not 
mean  that  neighborhood  acceptance  is 
required. 

A  selection  criterion  regarding  project 
quality  would  be  added  for  transitional 
housing  applications.  Similar  to  the 
project  quality  criterion  in  the 
permanent  housing  program,  it  refers  to 
the  overall  quality  of  the  transitional 
housing  program,  e.g.,  the  extent  to 
-  which  the  program  meets  the  total  needs 
of  residents  including  assurance  of 
security  within  and  around  the  facility, 
access  to  services  and  transportation, 
and  privacy  space  for  social  and 
recreational  needs. 

Sections  577.2^5  and  578.225,  which 
describe  the  procedure  for  final 
selection,  currenlty  provide  that,  in  the 
event  of  a  tie  between  applicants,  HUD 
will  use  the  quality  of  the  proposal  as 
one  of  the  selection  criteria  in 
determining  which  application  should  be 
selected.  The  proposed  rule  would 
replace  that  criterion  with  the  delivery  " 
of  supportive  services,  which  is  one  of 
the  selection  criteria  of  S9  577.215  and 
578.215  and,  therefore,  is  defined  and 
more  easily  measured.  (The  other 
selection  criterion  used  in  the  case  of 
ties  is  the  need  for  the  project,  which  ia 
also  a  selection  criterion  under 
S9  577.215  and  578.215.) 

Paragraph  (c)  of  §S  577.225  and 
578.225  describes  the  policy  for 


awarding  grants  when  HUD  makes  a 
procedural  error  in  a  funding 
competition  that,  when  corrected,  would 
result  in  sufficient  points  to  warrant 
funding  to  an  otherwise  eligible 
applicant.  The  current  rule  provides  that 
the  applicant  may  be  awarded 
assistance  in  the  next  funding 
competition.  The  proposed  change 
would  provide  that  HUD  would  award  a 
grant  as  sufficient  funds  become 
available.  This  change  in  timing  would 
allow  funding  with  funds  that  may 
become  available  as  a  result  of 
deobligation,  and  would  speed  up  the 
funding  for  the  applicant. 

Habitability  Standards  (§§  577.305  and 
578.305) 

The  proposed  rule  would  include,  for 
the  Hrst  time  in  the  Supportive  Housing 
Demonstration,  minimal  habitability 
standards  for  the  housing  of  homeless 
persons  under  this  program.  Section  102 
of  the  NAHA  provides  that  the  objective 
of  national  housing  policy  is  to  reaffirm 
the  long-established  national 
commitment  to  decent,  safe,  and 
sanitary  housing  for  every  American. 
HUD  believes  that  the  standards 
provided  in  the  rule  would  ensure  that 
the  housing  assisted  under  the  programs 
for  the  homeless  meets  this  national 
commitment. 

Except  where  variations  are  approved 
by  HUD,  recipients  would  be  required  to 
provide  housing  that  meets  the 
standards  described  in  S9  577.305(b) 
and  578.305(b)  with  regard  to:  (1) 
Structure  and  materials;  (2)  access;  (3) 
space  and  security;  (4)  interior  air 
quality;  (5)  water  supply;  (6)  sanitary 
facilities;  (7)  thermal  environment;  (8) 
illumination  and  electricity;  (9)  food 
preparation  and  refuse  disposal;  and 
(10)  sanitary  conditions. 

Lead-based  Paint  (§§  S77.335(d)  and 
578.335(d) 

The  proposed  rule  would  subject 
property  under  the  program  to  the  lead- 
based  paint  detection  and  abatement 
requirements  in  24  CFR  part  35  (HUD's 
basic  lead-based  paint  prevention 
requirements).  The  Department  is 


currently  revising  part  35  to  reflect 
requirements  based  on  current 
knowledge  of  the  nature  of  the  problem 
and  the  means  to  detect  and  abate  it. 
Because  of  the  revised  language  in  this 
proposed  rule  concerning  lead-based 
paint  requirements,  when  the  new  part 
35  regulations  are  issued,  its 
requirements  will  automatically  apply  to 
this  program. 

Amendments  to  Approved  Applications; 
Deobligation  of  Funds  (§§  577.400  and 
578.400) 

Sections  577.400  and  578.400  would  be 
amended  to  provide  that  changes  a 
recipient  makes  to  its  program  after 
approval  of  an  application  must  be 
approved  by  HUD.  In  addition,  these 
sections  would  be  amended  to  eliminate 
the  provision  that  HUD  may  adjust  an 
operating  cost  grant  downward  if  a 
recipient  receives  more  in  rents  from  its 
residents  than  anticipated.  HUD 
believes  that  it  is  unlikely  that  rents 
woxild  produce  large  excesses,  and  in 
any  case,  may  contribute  to  the  long- 
term  feasibility  of  the  recipient's 
program. 

Paragraph  (f)  would  be  added  to 
SS  577.400  and  578.400  to  clarify  HUD's 
authority  to  recapture  funds  that  have 
been  disbursed  to  a  recipient  if 
necessary. 

m.  other  Matters    ' 

Some  of  the  information  collection 
requirements  in  this  rule  have  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  and  assigned  0MB 
approval  numbers,  which  appear  in  the 
text  of  the  proposed  regulations.  The 
Department  anticipates  that  the 
amendments  to  the  programs  proposed 
in  this  rule  with  regard  to  renewed 
assistance  will  increase  the  information 
requested  and  burden  hours  previously 
approved.  Therefore,  the  amended 
information  collection  requirements 
have  been  submitted  to  0MB  for  review. 
The  new  information  collection 
requirements  and  estimated  burden 
hours  are  as  follows: 


DsscriplNXi 


numuer  or 


Total  annual       Horn  par 


Total 
houra 


Application  tor  renewod  fundKig: 

Perm  Hag  (578.217) 

Trana  Hsg  (577.217) 


90 

12S 


Total  annual  txirden... 


90 

128 


30 


2700 
3750 


6450 


This  rule  would  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(d)  of  the  Executive  Order  on 


Federal  Regulations  issued  by  the 
President  on  February  17. 1981.  An 
analysis  of  the  rule  indicates  that  it 


would  not  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
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for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C]  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  room  10276. 451 
Seventh  Street  SW..  Washingtom  DC 
20410. 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  some  of  the  policies  in 
this  proposed  rule  may  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
participating  homeless  families. 
Participation  of  families  in  the  program 
can  be  expected  to  support  family 
values,  by  helping  families  remain 
together;  ))y  enabling  them  to  live  in 
"decent,  safe,  and  sanitary  housing;  and 
by  offering  the  supportive  services  that 
are  necessary  to  acquire  the  skills  and 
means  to  live  independently  in 
mainstream  American  society.  Since  the 
impact  on  the  family  is  considered  to  be 
a  beneficial  one,  no  further  review  is 
necessary. 

The  General  Counsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  6ia)  of  Executive 
Order  12812.  Federalism,  that  the 
provisions  in  the  rule  requiring 
applicants,  to  assume  the  responsibilities 
for  environmental  review, 
decisionmaking,  and  action  under  NEPA 
and  other  environmental  authorities 
have  Federalism  implications.  While  the 
assignment  of  these  responsibHities 
under  section  104(gJ  of  the  Housing  and 
Community  Development  Act  of  1974  is 
discretionary  with  HUD,  it  is  authorized 
by  and  clearly  the  intent  of  section  443 
of  the  McK'inney  Act.  Therefore,  the 
policy  is  not  subject  to  review  under 
Executive  Order  12612. 

In  accordance  with  5  U.S.C.  605(b) 
(she  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  amalJ  entities  because  the 
program  has  been  designed  to  allow 


applicants  to  design  programs  that 
provide  housing  and  supportive  services 
to  homeless  families  and  individuals 
with  as  little  regulation  as  possible 
under  the  existing  law. 

This  rule  was  listed  as  item  number 
1452  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  at  56 
FR  53380,  53417  on  October  21, 1991. 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  577 

Community  facilities.  Employment 
Grant  programs — housing  and 
community  development.  Grant 
programs — social  programs. 
Handicapped.  Homeless,  Indians, 
Mental  health  programs,  NonproHt 
organizations.  Reporting  and 
recordkeeping  requirements,  Technical 
assistance. 

24  CFR  Part  578 

Community  facilities.  Grant 
programs — housmg  and  community 
development.  Grant  programs — social 
programs.  Handicapped,  Homeless, 
Indians,  Mental  health  programs. 
Nonprofit  organizations.  Reporting  and 
recordkeeping  requirements.  Technical 
assistance. 

For  the  reasons  stated  in  the 
preamble,  parts  577  and  578  of  tide  24  of 
the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  577— TRANSITIONAL  HOUSING 

1.  Pari  577,  consisting  of  subparts  A 
through  F,  would  be  revised  to  read  as 
follows: 

Subpart  A— General 

Sec. 

577.1     Applicability  and  scope. 

577.5    Definitions. 

577.10    Waivers. 

Subpart  B— Assistance  Provided 

577.100    Types  of  assistance. 
577.105    Acquisition  grants. 
577.110    Rehabilitation  grants. 
577.112    New  construction  grants. 

577.1 15  Funding  for  supportive  services 
costs. 

577.116  Funding  for  operating  costs. 

577.117  Recipient  share  of  supportive 
services  and  operating  costs. 

577.119  Administrative  costs  for  graats. 

577.120  Technical  assistance. 

577.125    Limitations  on  use  of  assistance. 
577.130    Matching  requirements. 
577.135    Assistance  under  other  HUD 
programs. 

Subpart  C— Comorehensive  Housing 
Aff  ordabUHy  Strategy 

577.150    Comprehensive  Housing 
Affordability  Strategy. 


Subpart  I>—Applleatlon  and  SetocOon 


577.200  Notice  of  fund  availability. 

577.205  Selection  process. 

577.210  Application  requirements. 

577.215  Ranking  criteria  for  applicants. 

577.217  Apphcation  and  selection  process 

for  renewal  grants. 

577.220  Environmental  review. 

S77.225  Final  selection. 

Subpart  E— Program  Reqidrements 

577.300    Grant  agreement. 

577.305    General  operation. 

577.310    Term  of  commitment;  repayment  of 

grant;  conversion  of  advances  to  grants. 
577.315    Displacement,  relocation,  and 

acquisition. 
577.320    Resident  rent. 
577.325    Discharge  of  residents. 
577.330    Flood  insurance. 
577.335    Applicability  of  other  Federal 

requirements. 

Subpart  F— Administration 

577.400    Obligation  of  funds,  amendments. 

and  deobligation. 
577.405    Site  change. 

Authority:  Sec.  426,  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C.  11388); 
sec.  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  A— General 

§  577.1    Applicabflity  and  scope. 

(a)  General.  The  Supportive  Housing 
Demonstration  program  contained  in 
subtitle  C  of  title  IV  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  is 
designed  to  develop  innovative 
approaches  fcr  providing  supportive 
housing,  especially  to  deinstitutionalized 
homeless  individuals,  homeless  families 
with  children,  and  homeless  individuals 
with  mental  disabihties  and  other 
handicapped  homeless  persons.  A 
central  purpose  of  the  program  is  to 
provide  supportive  housing  for 
deinstitutionalized  homeless  individuals 
and  other  homeless  individuals  with 
mental  disabilities.  It  is  designed  to 
determine: 

(1)  The  cost  of  acquisition, 
rehabilitation,  new  construction,  or 
leasing  of  existing  structures  for  the 
provision  of  supportive  housing; 

(2)  The  cost  of  operating  such  housing 
and  providing  supportive  services  to  the 
residents  of  such  housing; 

(3)  The  social,  financial,  and  other 
advantages  of  such  housing  as  a  means 
of  assisting  homeless  individuals;  and 

(4)  The  lessons  that  the  provision  of 
supportive  housing  might  have  for  the 
design  and  implementation  of  housing    . 
programs  that  serve  homeless 
individuals  and  families  with  special 
needs,  particularly  deinstitutionalized 
homeless  individuals,  homeless  families 
with  children,  homeless  individuals  with 
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mental  diiabilitiet,  and  other 
handicapped  homeless  persons. 

(b)  Componmtt.  The  Soppcrtiva 
Housing  Demonstration  program 
consists  of  two  components:  Pennanent 
housing  for  handicapped  homeless 
persons  and  transitioiial  housing.  Part 
577  of  this  title  implements  the 
transitional  housing  component  of  the 
program.  Part  578  of  this  title  provides 
for  a  program  to  assist  in  providing 
permanent  housing  for  handicapped 
homeless  persons. 


As  used  in  diis  part: 

Applicant  means  a  State,  metropolitan 
city,  urban  county,  governmental  entity, 
tribe,  or  private  nonprofit  organization 
that  submits  an  appUcation  for 
assistance  under  this  part 
Governmental  entities  include  those  that 
have  general  governmental  powers 
(such  as  a  city  or  county),  as  well  as 
those  that  have  limited  or  special 
powers  (sudi  as  public  housing 
agencies). 

Child  care  tervices  means 

(1)  Establishing,  licensing,  and 
operating  a  child  care  facility  for 
residents;  or 

(2)  (i)  Contributions  for  the  child  care 
costs  ol  rcaridents  to  axistiog  community 
child  care  programs  and  fedlities;  and 

(ii)  Coonseling  designed  to  inform  dw 
residents  of  public  and  private  child 
care  services  for  which  they  are  eligible. 

(3)  Child  care  services,  whether  an  on- 
site  facility  (qwrated  by  the  recipient  or 
an  off-site  facility  contributed  to  by  the 
recipient,  must  meet  any  api^icable 
State  and  local  laws. 

Comptehensive  Housing  Affordability 
Strategy  (CHAS  or  housing  strat^y) 
means  the  housing  strategy  prepttred  by 
a  jurisdiction  and  submitted  to  HUD  in 
accordance  with  24  CFR  part  91. 

Date  of  initial  occupancy  means  the 
date  that  the  transitionaHiousing  is 
initially  occupied  by  a  homeless  person 
for  whom  assistance  is  provided  under 
this  part  If  the  assistance  is  for  an 
existing  homeless  facility,  the  date  of 
initial  occupancy  is  the  date  that 
services  are  first  provided  to  the 
residents  of  transititmal  housing  with 
funding  under  this  part 

Deinstitutionalized  homeless 
individual  means  a  homeless  individual 
with  mental  disabilities  who  has  been 
discharged  or  released  from  a  mental 
institution  or  hospital,  a  halfway  house, 
or  similar  facility  providing  housing  and 
supportive  services  to  its  residents.  This 
term  includes  a  homeless  family,  if  the 
head  of  the  family  (or  the  spouse  of  the 
head  of  the  family)  is  a 
deinstitutionalized  homeless  individual 

Employwent  assistance  means 


(1)  Placement  of  residents  in  )oba 
outside  the  housing  or,  if  diis  is  not 
feasible,  employment  of  residents  in  the 
operation  and  maintenance  of  the 
housing: 

(2)  Where  necessary  and  appropriate, 
payment  of  reasonable  transportation 
costs  of  residents  to  places  of 
employment  outside  the  housing: 

(3)  Employment  counseling;  and 

(4)  Tedmical  courses  leading  to 
employment 

Handicapped  or  Handicapped  person 
means  a  housdiold  composed  of  one  or 
more  persons  at  least  one  of  whom  is  an 
adult  who  has  a  disability.  A  person  is 
considered  to  have  a  disability  if  such 
person  is  determined  to  have  a  physical, 
mental,  or  emotional  impairment  that  is 
expected  to  be  of  long-continued  and 
indefinite  duration,  substantially 
impedes  his  or  her  ability  to  live 
independently,  and  is  ci  such  a  nature 
that  the  ability  to  live  independently 
could  be  inq>roved  by  more  suitable 
housing  conditicms.  This  term  includes: 

(1)  An  individual  who  is 
developmentaUy  disabled,  /.e.,  an 
individual  who  has  a  severe  chronic 
disability  that 

(i)  Is  attributable  to  a  mental  or 
physical  impairment  or  combination  of 
mental  and  physical  impairments: 

(ii)  Is  maidfested  before  the  person 
attains  age  22: 

(iii)  Is  likely  to  continue  indefinitely; 

[iv]  Results  in  substantial  functional 
limitations  in  three  or  more  of  the 
following  areas  of  major  life  activity: 

(A)  Self-care; 

(B)  Receptive  and  expressive 
language: 

(O  Learning; 

(D)  Mobility: 

(E)  Self-direction; 

(F)  Capacity  for  independent  living; 
and 

(G)  Economic  self-sufficiency;  and 
(v)  Reflects  the  person's  need  for  a 

combination  and  sequence  of  special, 
interdisciplinary,  or  generic  care, 
treatment  or  other  services  that  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated. 

(2)  An  individual  who  is  chronically 
mentally  iU,  i.e..  an  individual  who  has  a 
severe  and  persistent  mental  or 
emotional  impairment  that  seriously 
limits  his  or  her  ability  to  live     - 
independently  [e.g.,  by  limiting 
functional  capacities  relative  to  primary 
aspects  of  daily  living  such  as  personal 
relations,  living  arrangements,  work,  or 
recreation),  and  whose  impairment 
could  be  improved  by  more  suitable 
housing  conditions. 

Homeless  means: 


(1)  An  individual  or  family  diat  lacks 
a  fixed,  regular,  and  adequate  nighttime 
residaice;or 

(2)  An  individual  or  family  that  has  a 
primary  ni^ttime  residency  that  Ik 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  Uving  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill): 

(ii)  An  institution  that  provides  a 
temporaiy  residence  for  individuals 
intended  to  be  institutionalized;  or 

(iii)  A  pid>lic  or  private  place  not 
designed  for,  or  oidinarily  used  as,  a 
regdLsr  sleqnng  accommodation  for 
human  beii^ 

(3)  This  term  does  not  include  any 
individual  imprisoned  or  otherwise 
detained  under  an  Act  of  the  Congress 
or  a  State  law. 

Homeless  family  with  children  means 
a  honelMS  family  diat  inchides  at  least 
one  parent  or  guardian  and  one  child 
under  the  age  of  18,  a  homeless  pregnant 
woman,  and  a  homeless  individual  in 
the  process  of  securing  legal  custody  of 
any  person  who  has  not  attained  the  age 
of  18  years. 

HUD  means  the  Department  of 
Housing  and^Jrban  Development. 

Metropolitan  city  means  a  dty  that  is 
clasMfied  as  a  metropolitan  dty  under 
section  102(a)(4)  of  the  Honsii^  and 
Community  Development  Act  of  1974.  In 
general,  metropohtan  dties  are  those 
dties  are  those  dties  that  are  eligible  for 
an  entitlement  grant  under  25  CFR  part 
670,  subpart  D. 

New  construction  means  the  building 
of  a  structure  where  none  existed  or  an 
addition  to  an  existing  structure  that 
increases  the  floor  area  by  more  than 
100  percent 

Operating  costs  means  expenses  that 
a  recipient  incurs  for. 

(1)  Administration  (including  staff 
salaries),  maintenance,  minor  or  routine 
repair,  repair  and  maintenance  reserve, 
security  and  rental  of  the  housing; 

(2)  Utilities,  insurance,  fuel, 
furnishings,  and  equipment  for  the 
housing; 

(3)  Relocation  assistance  under 
S  577.315  of  this  part  including 
payments  and  services:  and 

(4)  Other  costs  assodated  with 
operating  the  transitional  housing. 

Private  nonprofit  organization  means 
a  secular  or  religious  organixation,  no 
part  of  the  net  earnings  of  which  may 
inure  to  the  benefit  of  any  meml)er, 
founder,  contributor,  or  individual.  The 
organization  must: 

(1)  Have  a  voluntary  board; 

(2)  Have  a  functioning  accounting 
system  that  is  operated  in  accordance 
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with  generally  accepted  accounting 
principles,  or  designate  an  entity  that 
will  maintain  a  functioning  accounting 
system  for  the  organization  in 
accordance  with  generally  accepted 
accounting  principles;  and 

(3)  Practice  nondiscrimination  in  the 
provision  of  assistance  under  the 
transitional  housing  program  in 
accordance  with  the  authorities 
described  in  S  577.335(a]  of  this  part. 

Recipient  means  the  applicant, 
approved  by  HUD  as  financially 
responsible,  that  executes  a  grant 
agreement  with  HUD  to  provide 
transitional  housing.  The  recipient  is 
responsible  for  operating  or  contracting 
for  the  operation  of  transitional  housing 
and  for  providing  or  coordinating  the 
provision  of  supportive  services  to  the 
residents  of  the  housing. 

Rehabilitation  means  the 
improvement  or  repair  of  an  existing 
structure  or  an  addition  to  an  existing 
structure  that  does  not  increase  the  floor 
area  by  more  than  100  percent. 
Rehabilitation  does  not  include  minor  or 
routine  repairs. 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  any 
other  territory  or  possession  of  the 
United  States, 

Supportive  services  means  services 
provided  for  the  purpose  of  facilitating 
the  movement  of  the  residents  of 
transitional  housing  to  independent 
living.  Supportive  services  must  address 
the  special  needs  of  the  homeless  to  be 
served  by  the  transitional  housing  (such 
as  deinstitutionalized  homeless 
individuals,  homeless  families  with 
children,  homeless  individuals  with 
mental  disabilities,  and  other 
handicapped  homeless  persons). 
Supportive  services,  may  include,  but 
are  not  limited  to: 

(1)  Case  management; 

(2)  Assistance  in  obtaining  permanent 
housing: 

(3)  Medical  and  psychological 
counseling  and  supervision; 

(4)  Live  skills  training; 

(5)  Nutritional  counseling; 
(6J  Assistance  in  obtaining  other 

Federal,  State,  and  local  assistance 
available  for  residents  of  transitional 
housing  facilities,  including  mental 
health  benefits;  employment  counseling; 
medical  assistance;  Veterans'  benefits: 
and  income  support  assistance,  such  as 
Supplemental  Security  Income  benefits, 
Aid  to  Families  with  Dependent 
Children,  General  Assistance,  and  Food 
Stamps,  and 
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(7)  Other  services,  such  as  child  care 
and  employment  assistance. 

All  or  part  of  the  supportive  services 
may  be  provided  directly  by  the 
recipient  or  by  arrangement  with  public 
or  private  service  providers. 

Transitional  housing  means 
assistance  under  this  part: 

(1)  That  is  designed  to  provide 
housing  and  appropriate  supportive 
services  to  homeless  persons,  including 
(but  not  limited  to]  deinstitutionalized 
homeless  individuals  with  mental 
disabilities  and  other  homeless 
individuals  with  mental  disabihties,  and 
homeless  families  with  children;  and 

(2]  That  has  as  its  purpose  facilitating 
the  movement  of  homeless  individuals 
to  independent  living  within  24  months, 
or  within  a  longer  period  determined  by 
HUD  as  necessary  to  facilitate  the 
transition. 

Tribe  means  any  Indian  tribe,' band, 
group,  or  nation,  including  Alaska 
Indians,  Aleuts,  and  Eskimos  and  any 
Alaskan  Native  Village,  of  the  United 
States,  which  is  considered  an  eligible 
recipient  under  Title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450)  or  was 
considered  an  eligible  recipient  under 
the  State  and  Local  Fiscal  Assistance 
Act  of  1972  (321  U.S.C.  6701)  before 
repeal  of  that  Act.  Eligible  recipients 
under  the  Indian  Self-Determination  and 
Education  Assistance  Act  are 
determined  by  the  Bureau  of  Indian 
Affairs. 

Urban  county  means  a  county  that  is 
classified  as  an  urban  county  under 
section  102(a)(6)  of  the  Housing  and 
Community  Development  Act  of  1974.  In 
general,  urban  counties  are  those 
counties  that  are  eligible  for  an 
entitlement  grant  under  24  CFR  part  570, 
subpart  D. 

§577.10   Walvars. 

Upon  completion  of  a  determination 
and  finding  of  good  cause  by  the 
Assistant  Secretary  for  Community 
Planning  and  Development,  HUD  may 
waive  any  provision  of  this  part  in  any 
particular  case  subject  only  to  statutory 
limitations.  Each  waiver  must  be  in 
writing,  and  must  be  supported  by 
documentation  of  the  facts  and  reasons 
that  formed  the  basis  for  the  waiver. 
HUD  will  publish  a  notice  in  the  Federal 
Register  informing  the  public  of  all 
waivers  granted  under  this  section  and 
containing  all  relevant  information 
concerning  the  waiver. 


Subpart  B— Assistance  Provided 

§577.100  Types  of  Mtistance. 

(a)  Assistance  available.  Grant        ^ 
assistance  for  transitional  housing  is 
available  for 

(1)  Acquisition  of  land  or  structures; 

(2)  Rehabilitation  of  structures; 

(3)  New  construction; 

(4)  Operating  cost;  and 

(5)  Supportive  services  costs, 
including  costs  for  employment 
assistance  and  child  care  services; 

(b)  Eligibility  for  more  than  one  type 
of  assistance.  Applicants  may  apply  for 
more  than  one  type  of  assistance. 

(c)  Use  of  transitional  housing 
assistance.  Assistance  available  for 
transitional  housing  may  be  used: 

(1)  To  establish  new  transitional 
housing  facilities; 

(2)  To  expand  transitional  housing  in 
order  to  increase  the  number  of 
homeless  persons  served  or  to  increase 
the  level  of  supportive  services  provided 
to  homeless  persons; 

(3)  To  bring  transitional  housing  to  a 
level  that  meets  State  and  local 
government  health  and  safety  standards; 

(4)  To  replace  the  loss  of  private 
funding  for  transitional  housing  that  has 
ceased  after  completion  of  the  funding 
period  specified  in  the  award  of  private 
funding,  up  to  the  amount  lost  or  the    - 
limit  in  {  577.117  of  this  part,  whichever 
is  lower;  and 

(5)  To  continue  funding  transitional 
housing  where  the  recipient  has 
received  funding  under  this  part  for 
supportive  services  or  operating  costs. 

(d)  Structures  used  for  multiple 
purposes.  Structures  used  to  provide 
transitional  housing  may  also  be  used 
for  other  purposes.  For  example,  a 
structure  may  contain  facilities  for  an 
emergency  shelter  as  well  as 
transitional  housing,  may  be  used  to 
provide  supportive  services  to  the  public 
at  large,  or  may  include  commercial 
space.  Under  these  circumstances, 
however,  acquisition,  rehabilitation,  and 
new  construction  grants  will  be 
available  only  in  proportion  to  the  use  of 
the  structure  for  transitional  housing, 
and  the  funding  for  operating  costs  and 
supportive  services  costs  will  be 
available  only  to  support  the  costs 
related  to  transitional  housing. 

(e)  Technical  assistance.  HUD  may 
offer  technical  assistance,  as  described 
in  S  577.120  of  this  part. 

§577.105   Acquisition  grants. 

(a)  Use.  HUD  will  grant  funds  to 
recipients  to: 

(1)  Defray  the  cost  of  the  acquisition 
of  real  property  selected  by  the 
recipients  for  use  in  the  provision  of 


Federal  Regbter  /  Vol.  57,  No.  3  /  Monday.  January  6.  1992  /  Proposed  Rules 


475 


transitional  housing  (including  property 
acquired  through  the  Single  Family 
Property  Disposition  Homeless 
Initiative);  or 

(2)  Repay  the  outstanding  debt  on  a 
loan  made  to  purchase  property  that  will 
be  used  in  the  provision  of  transitional 
housing,  if  the  property  has  not  been 
used  previously  as  supportive  housing. 

(b)  Existing  facilities.  HUD  will  not 
provide  assistance  under  this  part  for 
acquisition  of  existing  facilities  that 
currently  serve  homeless  persons, 
except  properties  leased  through  the 
Single  Family  Property  Disposition 
Homeless  Initiative,  described  in 
subpart  E  of  24  CFR  part  291. 

(c)  Amount.  If  the  applicant  meets  the 
matching  share  requirements  at 

S  577.130  of  this  part,  the  maximum 
grant  available  for  acquisition  is  the 
lower  of: 

(1)  $200,000;  or 

(2)  The  total  cost  of  the  acquisition 
minus  the  applicant's  contribution 
toward  the  cost  of  the  acquisition. 

(d)  Increased  amounts.  In  areas 
determined  by  HUD  to  have  high 
acquisition  and  rehabiUtation  costs, 
grants  of  more  than  $200,000,  but  not 
more  than  $400,000,  may  be  available. 
(A  list  of  these  geographic  areas  is 
included  in  the  application  package  or  is 
available  from  HUD  field  offices.)  All 
requirements  for  matching  funds 
described  in  9  577.130  of  this  part  are 
applicable  to  increased  grants. 

S  577.110   RahabMtation  {"nts. 

(a)  Use.  HUD  will  grant  funds  to 
recipients  to  defray  ^e  cost  of 
rehabilitation  of  structures  selected  by 
the  recipients  for  use  in  the  provision  of 
transitional  housing. 

(b)  Amount.]!  an  applicant  meets  the 
matching  share  requirements  at 

9  577.130  of  this  part,  the  maximum 
grant  available  for  rehabilitation  is  the 
lower  of: 

(1)  $200,000;  or 

(2)  The  total  cost  of  the  rehabilitation 
minus  the  applicant's  contribution 
toward  the  cost  of  the  rehabilitation. 

(c)  Increased  grants.  In  areas 
determined  by  HUD  to  have  high 
acquisition  and  rehabilitation  costs, 
grants  of  more  than  $200,000  but  not 
more  than  $400,000  may  be  available.  (A 
list  of  these  geographic  areas  is  included 
in  the  application  package  or  is 
available  from  HUD  fleld  offices.)  All 
requirements  for  matching  funds 
described  in  9  577.130  of  this  part  are 
applicable  to  increased  grants. 

1 6/7.112    New  COtWtniCtlMI  01  Mils. 

(a)  Use.  HUD  will  grant  funds  to 
recipients  to  defray  ^  cost  of  new 
construction  of  facilities  for  use  in  the 


provision  of  transitional  housing  where 
the  applicant  demonstrates  that  the 
costs  associated  With  new  construction 
are  substantially  less  than  the  costs 
associated  with  rehabilitation  or  the 
applicant  provides  evidence  of  lade  of 
available  units  that  could  be  acquired 
and  rehabilitated  at  a  cost  less  than  new 
construction. 

(b]  Amount.  If  the  applicant  meets  the 
matching  share  requirements  at 

9  577.130  of  this  part,  the  maximum 
grant  available  for  new  construction  is 
the  lower  of: 

(1)  $200,000:  or 

(2)  The  total  cost  of  the  construction 
minus  the  applicant's  contribution 
toward  the  cost  of  the  new  construction. 

(c)  Increased  grants.  In  areas 
determined  by  HUD  to  have  high 
acquisition  and  rehabilitation  costs, 
grants  of  more  than  $200,000  but  not 
more  than  $400,000  may  be  available.  (A 
list  of  these  geographic  areas  is  included 
in  the  application  package  or  is 
available  from  HUD  field  offices.)  All 
requirements  for  matching  funds 
described  in  9  577.130  of  this  part  are 
applicable  to  increased  grants. 

§577.115   Funding  for  supporthr*  ssrvlcM 


(a)  General.  HUD  will  provide  grants 
to  pay  a  portion  (as  described  in 

9  577.117  of  this  part)  of  the  actual 
supportive  services  costs  of  transitional 
housing. 

(b)  Supportive  services  costs.  Costs 
associated  with  providing  supportive 
services,  approved  by  HUD,  to  residents 
of  transitional  housing  for  the  purpose  of 
facilitating  their  movement  to 
independent  living  include  salaries  paid 
to  providers  of  supportive  services,  the 
costs  of  conducting  resident  supportive 
services  needs  assessments,  and  any 
other  costs  directly  associated  with 
providing  such  services.  These  services 
may  also  be  provided  to  former 
residents  of  transitional  housing  for  up 
to  6  months  after  they  leave  the  facility, 
provided  in  all  they  do  not  receive 
services  for  more  than  24  months. 

9577.116   Funding  for  oparating  costs. 

(a)  General.  HUD  will  provide  grants 
to  pay  a  portion  (as  described  in 

9  577.117  of  this  part)  of  the  actual 
operating  costs  of  transitional  housing. 

(b)  Operating  costs.  Operating  costs 
are  those  associated  with  the  day-to-day 
operation  of  the  transitional  housing. 
Iliey  include  the  actual  expenses  that  a 
recipient  incurs  for  administration, 
including  staff  salaries  (but  not  salaries 
of  employment  assistance,  child  care 
services,  or  other  suppwtive  services 
providers  which  will  be  charged  to  those 
categories);  maintenance;  minor  or 


routine  repair  repair  and  maintenance 
reserve;  security;  rental,  utilities, 
insurance,  fuel  furnishings,  and 
equipment  costs  for  the  housing;  and 
relocation  assistance  under  9  577.315  of 
this  part,  including  payments  and 
services. 

(577.117   Radpisnt  ahara  of  supportiva 
ssfvioMand  oparating  coats 

(a)  General.  Assistance  for  supportive 
services  and  operating  costs  will  be 
initially  available  for  up  to  75  percent  of 
the  total  cost  for  two  years  and  up  to  50 
percent  of  the  total  cost  for  the  next 
three  years.  Assistance  may  be  renewed 
under  9  577.217  of  this  part  for  a  period 
of  time  not  to  exceed  the  difference 
between  the  initial  funding  period  and 
ten  years  from  the  date  of  initial 
occupancy.  Assistance  during  the 
renewal  period  may  be  for  up  to  the 
lower  of: 

(1)  the  amount  of  assistance  for 
supportive  services  and  operating  costs 
provided  under  this  part  for  the  final 
year  of  the  initial  funding  period 
multiplied  by  the  number  of  years  in 
renewal  period;  or 

(2)  50  percent  of  the  total  cost  of 
supportive  services  and  operating  costs 
during  the  renewal  period. 

(b)  Recipient  share.  The  recipient 
must  show  that  it  has  cash  resources  to 
pay  the  percentage  of  the  total  cost  of 
supportive  services  and  operating  costs 
not  funded  by  HUD.  Prior  to  the  start  of 
each  operating  year,  the  recipient  will 
be  required  to  submit  documentation 
firmly  establishing  the  availability  of 
cash  resources  to  pay  the  recipient's 
share  of  costs  for  the  upcoming  year.  If 
this  requirement  is  not  met,  HUD  may 
withhold  supportive  services  or 
operating  cost  payments. 

(c)  Commitment  of  grant  amounts. 
Upon  approval  of  an  apphcation  for 
assistance  for  supportive  services  or 
operating  costs,  HUD  will  obligate 
amounts  for  a  period  not  to  exceed  five 
operating  years  commencing  on  the  date 
of  initial  occupancy.  The  total  amount 
obligated  will  be  equal  to  an  amount 
necessary  for  five  years  of  operation, 
less  the  recipient's  share  of  such  costs. 
Each  year,  following  submission  of  the 
recipient's  documentation  of  cash 
resources  to  pay  its  share  of  costs,  HUD 
will  make  cost  payments  to  the  recipient 
for  HUD's  share  of  costs  incurred  that 
year.  The  recipient  may  reapply  for  a 
grant  to  pay  a  portion  of  the  supportive 
services  or  operating  costs  of  the 
transitional  housing  for  a  period  not  to 
exceed  the  difference  between  the  initial 
funding  period  and  ten  years  from  the 
date  of  initial  occupancy.  If  approved  for 
renewal,  the  same  commitment  and 
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payment  procedures  will  be  followed  as 
with  the  initial  grant. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  Number  2502- 
0361) 

§577.119    Adminlstrativ*  costs  for  grants. 

(a)  General.  Up  to  five  percent  of  any 
grant  awarded  under  this  part  may  be 
used  for  the  purpose  of  paying  costs  of 
administering  the  assistance. 

(b)  Administrative  costs. 
Administrative  costs  include  the  costs 
associated  with  accounting  for  the  use 
of  grant  funds,  preparing  reports  for 
submission  to  HUD,  obtaining  program 
audits,  tracking  clients  to  measure 
program  effectiveness,  and  similar  costs 
related  to  administering  the  grant  after 
the  award.  This  does  not  include  the 
costs  of  carrying  out  activities  eligible 
under  SS  577.105  through  577.116  of  this 
part,  since  those  costs  are  eligible  as 
part  of  such  activities. 

§577.120    Ttchnicalssslstanct. 

(a)  General.  HUD  will  set  aside  up  to 
two  percent  of  the  amount  available  - 
annually  for  the  Supportive  Housing 
Demonstration  program  to  provide 
technical  assistance  under  this  part  and 
part  578  in  the  following  areas: 

(1)  Establishing  facilities; 

(2)  Operating  facilities;  and 

-  (3)  Providing  or  obtaining  supportive 
services  for  the  residents. 

(b)  Technical  assistance.  Technical 
assistance  is  the  provision  of  skills  or 
knowledge  by  organizations  or 
individuals  to  applicants  (or  prospective 
applicants)  and  recipients  to  help  them 
plan,  develop,  administer,  and/or 
evaluate  their  transitional  housing 
program  or  specific  activities  more 
effectively.  Technical  assistance  also 
includes  the  development,  collection, 
processing,  and  dissemination  of 
program  information  for  local  and 
national  program  management.  The 
assistance  may  include,  but  is  not 
limited  to,  written  information  such  as 
papers,  monographs,  manuals,  guides, 
and  brouchures;  person-to-person 
exchanges;  and  training  such  as 
seminars,  classes,  workshops,  and 
meetings. 

(c)  Selection  of  providers.  From  time 
to  time,  as  HUD  determines  the  need. 
HUD  will  advertise  and  competitively 
select  providers  to  deliver  assistance  to 
Supportive  Housing  Demonstration 
recipients  or  applicants  (or  prospective 
applicants].  HUD  may  enter  into 
contracts,  grants,  or  cooperative 
agreements,  as  apprdpriate.  to 
implement  the  technical  assistant. 


§577.125    Utnltattonsonuseof 
assistance. 

(a)  Maintenance  of  effort.  No 
assistance  received  under  this  part  (or 
any  State  or  local  government  funds 
used  to  supplement  this  assistance]  may 
be  used  to  replace  funds  provided  under 
any  State  or  local  government 
assistance  programs  previously  used,  or 
designated  for  use,  to  assist 
handicapped  persons,  homeless  persons, 
or  handicapped  homeless  persons. 

(b]  Primarily  religious 
organizations. — (1]  Provision  of 
assistance,  (i)  HUD  will  provide   • 
assistance  to  a  recipient  that  is  a 
primarily  religious  organization  if  the 
organization  agrees  to  provide  housing 
and  supportive  services  in  a  manner  that 
is  free  from  religious  influences  and  in 
accordance  with  the  following 
principles: 

(A)  U  will  not  discriminate  against 
any  employee  or  applicant  for 
employment  on  the  basis  of  religion  and 
will  not  limit  employment  or  give 
preference  in  employment  to  persons  on 
the  basis  of  religion; 

(B)  It  will  not  discriminate  against  any 
person  applying  for  housing  or 
supportive  services  on  the  basis  of 
religion  and  will  not  limit  such  housing 
or  services  or  give  preference  to  persons 
on  the  basis  of  religion; 

(C)  It  will  provide  no  religious 
instruction  or  counseling,  conduct  no 
religious  worship  or  services,  engage  in 
no  religious  proselytizing,  and  exert  no 
other  religious  influence  in  the  provision 
of  housing  and  supportive  services. 

(ii)  HUD  will  provide  assistance  to  a 
recipient  that  is  a  primarily  religious 
organization  if  the  assistance  will  not  be 
used  by  the  organization  to  acquire  a 
structure  or  to  rehabilitate  a  structure 
owned  by  the  organization,  except  as 
described  in  paragraph  (b](2)  of  this 
section. 

(2)  Acquisition  and  rehabilitation  of 
structures  owned  by  a  primarily 
religious  organization.  Acquisition  and 
rehabilitation  grants  may  be  used  to 
rehabilitate  a  structure  owned  by  a 
primarily  religious  organization,  if  the 
following  conditions  are  met: 

(i)  The  structure  (or  portion  of  the 
structure]  that  is  to  be  rehabilitated  with 
HUD  assistance  has  been  leased  to  a 
recipient  that  is  an  existing  or  newly 
established  wholly  secular  organization 
(which  may  be  established  by  the 
primarily  religious  organization  under 
the  provisions  of  paragraph  (b)(3)  of  this 
section); 

(ii)  The  HUD  assistance  is  provided  to 
the  wholly  secular  organization  (and  not 
the  primarily  religious  organization)  to 
make  the  improvements; 


(ill)  The  leased  structure  will  be  used 
exclusively  for  secular  purposes 
available  to  all  persons  regardless  of 
religion; 

(iv)  The  lease  payments  paid  to  the 
primarly  religious  organization  do  not 
exceed  the  fair  mariiet  rent  of  the 
structure  before  the  rehabilitation  was 
done; 

(v)  The  portion  of  the  cost  of  any 
improvements  that  benefit  any  unleased 
portion  of  the  structure  will  be  allocated 
to,  and  paid  for  by,  the  primarily 
religious  organization; 

(vi)  The  primarily  religious 
organization  agrees  that,  if  the  recipient 
does  not  retain  the  use  of  the  leased 
premises  for  wholly  secular  purposes  for 
the  useful  life  of  the  improvements,  the 
primarily  religious  organization  will  pay 
an  amount  equal  to  the  residual  value  of 
the  improvements  to  the  secular 
organization,  and  the  secular 
organization  will  remit  the  amount  to 
HUD. 

(3)  Assistance  to  a  wholly  secular 
private  nonprofit  organization 
established  by  a  primarily  religious 
organization,  (i)  A  primarily  religious 
organization  may  estabHsh  a  wholly 
secular  private  nonprofit  organization  to 
serve  as  a  recipient.  The  wholly  secular 
organization  may  be  eligible  to  receive 
all  forms  of  assistance  available  under 
this  part. 

(A)  The  wholly  secular  organization 
must  agree  to  provide  housing  and 
supportive  services  in  a  manner  that  is 
free  from  religious  influences  and  in  . 
accordance  with  the  principles  set  forth 
in  paragraph  (b)(l)(i)  of  this  section. 

(B)  The  wholly  secular  organization 
may  enter  into  a  contract  with  the 
primarily  religious  organization  to 
provide  supportive  services  for  the 
project.  In  such  a  case,  the  primarily 
religious  organization  must  agree  in  the 
contract  to  carry  out  its  contractual 
responsibilities  in  a  manner  free  from 
religious  influences  and  in  accordance 
with  the  principles  set  forth  in 
paragraph  (b)(l)(i)  of  this  section. 

(C)  The  acquisition/substantial 
rehabilitation  advance  and  the  moderate 
rehabilitation  grant  are  subject  to  the 
requirements  of  paragraph  (b)(2)  of  this 
section. 

(ii)  HUD  will  not  require  the  primarily 
religious  organization  to  establish  the 
wholly  secular  organization  before  the 
selection  of  its  application.  In  such  a 
case,  the  primarily  religious  organization 
may  apply  on  behalf  of  the  wholly 
secular  organization.  The  application 
will  be  reviewed  on  the  basis  of  the 
primarily  religious  organization's 
financial  responsibility  and  capacity, 
and  its  commitment  to  provide 
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appropriate  resources  to  the  wholly 
secular  organization  after  formation. 
The  requirement  with  regard  to  site 
control,  described  in  S  577.210(b)(9)  of 
this  part,  may  be  satisfied  if  the 
primarily  religious  organization 
demonstrates  site  control  and  a 
commitment  to  transfer  control  of  the 
site  to  the  wholly  secular  organization 
after  its  formation.  Since  the  wholly 
secular  organization  will  not  be  in 
existence  at  the  time  of  the  application, 
it  will  be  required  to  demonstrate  that  it 
meets  the  definition  of  private  nonprofit 
organization,  contained  in  §  577.5  of  this 
part.  If  such  an  application  is  selected 
for  funding,  the  obligation  of  funds  will 
be  conditioned  upon  the  compliance 
with  these  requirements. 

§  577. 1 30    Matching  rcqulrtnwnts. 

(a)  General.  The  recipient  must  match 
the  funding  provided  by  HUD  for  grants 
for  acquisition,  rehabilitation,  and  new 
construction  with  an  equal  amount  of 
resources  from  non-Federal  sources. 
(Funds  from  Community  Development 
Block  Grants  and  Community  Services 
Block  Grants  are  considered  non-    - 
Federal  sources.) 

(b)  Cash  resources.  The  matching 
calculation  may  include  cash  resources 
provided  to  the  transitional  housing  by 
the  recipient,  State  and  local 
governments,  private  resources,  and 
resident  rent. 

(c)  "In-kind"  contributions.  The 
matching  calculation  may  include  the 
following  "in-kind"  contributions: 

(1)  Time  and  services  contributed  by 
volunteers  to  carry  out  the  transitional 
housing  program  at  the  value  of  $10  an 
hour,  except  that  donated  professional 
services  [i.e.,  services  ordinarily 
performed  by  donors  fur  payment,  such 
as  serxdces  of  health  care  professionals, 
that  are  equivalent  to  services  they 
provide  in  their  occupations)  may  be 
counted  at  the  customary  charge  for  the 
service  provided; 

(2)  The  value  of  contributions  of 
materials  or  contributions  of  existing 
structur?8,  or  parts  of  structiu'es.  in  the 
following  manner 

(i)  Contributions  of  materials  and 
supplies; 

(ii)  A  contribution  of  a  fee  ownership 
in  a  structure,  to  the  extent  of  the  fair 
market  value  of  the  structure  or  portion 
of  the  structure  to  be  used  for 
transitional  housing,  except  to  the 
extent  funds  under  this  part  are  not 
being  used  to  finance  acquisition  of  the 
structure;  and 

(iii)  A  contribution  of  a  leasehold 
interest  in  a  structure,  to  the  extent  of 
the  fair  rental  value  of  the  structure  or 
portion  of  the  structure  to  be  used  for 
transitional  housing,  except  to  the 


extent  funds  under  this  part  are  not 
being  used  to  finance  lease  payments  for 
the  8tructiu«. 

(d)  Maintenance  of  effort.  State  or 
local  government  funds  used  in  the 
matching  contribution  are  subject  to  the 
maintenance  of  effort  requirements 
described  at  S  577.125(a)  of  this  part. 

S  577.135    Aaaistanc*  und«r  othw  HUD 
programs. 

(a)  Supplemental  assistance.  HUD 
will  permit  recipients  to  use  any 
assistance  that  may  be  awarded  under 
the  Emergency  Shelter  Grants  program 
(24  CFR  part  576)  or  the  Supplemental 
Assistance  for  Facilities  to  Assist  the 
Homeless  program  (24  CFR  part  579}  in 
conjunction  with  assistance  awarded 
under  this  part. 

(b)  Ineligible  projects.  HUD  will  not 
assist  a  facility  under  this  part,  if  the 
transitional  housing  involves  a  structure 
that  is  assisted,  or  residents  of  the 
structure  will  receive  assistance,  under 
the  United  States  Housing  Act  of  1937; 
section  202  of  the  Housing  Act  of  1959; 
section  221(d)(3)  (BMIR)  or  section  236 
of  the  National  Housing  Act;  section  101 
of  the  Housing  and  Urban  Development 
Act;  section  811  of  the  National 
Affordable  Housing  Act;  or  subtitle  F, 
title  IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act. 

(c)  HUD-owned  properties.  (1)  HUD 
will  make  HUD-owned  single-family 
properties  in  Ks  inventory  available  to 
applicants  or  potential  applicants  for 
acquisition  grants  to  purchase  for  use  as 
transitional  housing  for  the  homeless.  To 
obtain  these  properties,  applicants  may 
request  a  Usting  of  available  properties 
from  the  HUD  field  office.  Property 
Disposition  Branch.  If  an  applicant 
wishes  to  purchase  a  property  or 
properties,  it  must  enter  into  a  lease- 
option  agreement  with  HUD.  Under  the 
terms  of  the  agreement,  HUD  will  lease 
the  property  to  the  applicant  for  up  to 
six  months  for  one  dollar.  The  lease- 
option  agreement  will  state  that  the 
applicant  may  purchase  the  property  at 
a  stated  price  during  the  lease  period. 
Except  as  provided  in  paragraph  (c)(2) 
of  this  section,  an  appHcant  leasing 
property  under  this  section  may  not 
sublease  or  otherwise  occupy  the 
property  until  after  closing  of  the  sale. 
During  the  lease  period,  applicants  will 
be  responsible  for  all  taxes,  utilities,  and 
maintenance,  excluding  hazard 
insurance.  Applicants  demonstrating  a 
lease-option  agreement  at  the  time  their 
application  for  assistance  is  filed  will  be 
regarded  as  having  site  control  of  the 
property  under  i  577.210(b)(9)  of  this 
part.  If  the  option  is  not  exercised,  the 
lease-option  agreement  will  expire  at 
the  end  of  six  months,  and  the  property 


will  be  returned  to  HUD's  inventory, 
unless  an  extension  of  time  is 
authorized  by  HUD. 

(2)  An  applicant  may  be  allowed  to 
sublease  the  property  to  the  homeless 
while  its  application  for  assistance 
under  this  part  is  pending  if  the 
applicant  demonstrates  to  HUD's 
satisfaction  that  it  has  the  ability,  in  the 
event  its  application  is  not  approved,  to 
continue  in  a  lea^  arrangement  with 
HUD  beyond  the  six-month  lease  term 
under  the  requirements  of  subpart  E  of 
24  CFR  part  291. 

Subpart  C— Comprehensive  Housing 
Affordability  Strategy 

S  577.150    Comprehensive  housing 
•ffordabiHty  strategy. 

(a)  Certifications.  Except  as  provided 
in  paragraph  (d)  of  this  section, 
assistance  may  not  be  made  available 
under  this  part  unless  the  applicant  has 
submitted  a  certification  that  the 
proposed  activities  are  consistent  with  a 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  and,  in  the  case  of  a 
jurisdiction,  it  has  submitted  a 
certification  that  it  is  following  a  HUD- 
approved  CHAS. 

(b)  Applicable  CHAS  for  a 
Jurisdiction.  The  certification  of 
consistency  for  a  State,  metropolitan 
city,  urban  county,  or  other  government 
entity  must  be  submitted  by  the  public 
official  responsible  for  submitting  the 
CHAS. 

(c)  Applicable  CHAS  for  a  private 
nonprofit  organization.  The  certification 
of  consistency  for  a  private  nonprofit 
organization  must  indicate  consistency 
with  the  CHAS  of  the  lowest  level  of 
government  in  which  the  project  is 
located  that  has  a  CHAS  and  the 
certification  must  be  made  by  the  public 
official  responsible  for  submitting  that 
CHAS. 

(d)  Indian  tribes.  (1)  Before  October  1. 
1992.  assistance  may  not  be  made    . 
available  under  this  part  to  an  Indian 
tribe  unless  the  tribe  has  either: 

(i)  Submitted  a  certification  of 
consistency  with  a  biennial 
Comprehensive  Homeless  Assistance 
Plan  (CHAP),  as  described  in  24  CFR 
part  90,  which  was  approved  by  HUD 
during  fiscal  year  1991,  and  a 
certification  that  it  is  following  the 
CHAP;  or 

(ii)  Completed  an  application  form 
that  demonstrates  how  the  proposed 
project  will  contribute  to  a 
comprehensive  approach  for  expanding 
the  supply  of  affordable  housing  within 
the  tribe's  jurisdiction,  and  submitted  a 
certification  that  the  tribe  is  following 
the  strategy  outlined  in  the  application. 
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(2j  After  October  1. 1992.  assistance 
may  not  be  made  available  under  this 
part  unless  the  tribe  has  completed  an 
application  form  that  demonstrates  how 
the  proposed  project  will  contribute  to  a 
comprehensive  approach  for  expanding 
the  supply  of  affordable  housing  within 
the  tribe's  jurisdiction,  and  submitted  a 
certification  that  the  tribe  is  following 
the  strategy  outlined  in  the  application. 

SubfMrt  D— Application  and  Selection 
Process 

S  S77.200    Notic*  Of  fund  avaitabHity. 

When  funds  are  made  available  for 
assistance  for  transitional  housing.  HUD 
will  publish  a  notice  of  fund  availability 
in  the  Federal  Register  in  accordance 
with  the  requirements  of  24  CFR  part  IZ 
The  notice  will: 

(a)  Give  the  location  for  obtaining 
application  packages,  which  will 
provide  specific  application    , 
requirements  and  guidance;     1 

(bj  Specify  the  time  and  the  place  for 
submitting  completed  applications; 

(c)  State  the  amount  and  status  of 
funding  available  under  the  notice; 

(d)  Describe  the  factors  relative  to 
each  ranking  criterion  contained  in 

§  577.215  of  this  part,  and  indicate  the 
weight  or  relative  importance  of  the 
criteria  as  they  will  be  applied  to  the 
funding  round  announced  in  the  notice; 

(e)  Specify  the  timing  and  conditions 
for  curing  technical  deficiencies  in  a 
refviewed  application; 

(f)  Provide  a  checklist  of  application 
submission  requirements,  including 
certifications; 

(g)  Announce  any  separate  funding 
competitions  under  {  577.205(b)  of  this 
part  including  the  categories  of 
transitional  housing  that  will  be  subject 
to  the  separate  funding  competitions 
and  the  amount  of  funding  available  in 
each  funding  category;  and 

(h)  Provide  other  appropriate  program 
information  and  guidance,  including 
purpose,  authority,  and  eligibility. 

S  577.20S   Salection  procMs. 

(a)  Selection  process.  The  selection 
process  for  assistance  under  this  part 
consists  of  the  following  stages: 

(1)  Reviewing  applications  for 
eligibility  for  assistance  (see  9  577.210  of 
this  part); 

(2)  Ranking  applications  (see  §  577.215 
of  this  part); 

(3)  Final  selection  (see  S  577.225  of 
this  part). 

(b)  Separate  funding  competitions.  (1) 
HUD  may  estabhsh  separate  funding 
competitions  for  specified  categories  of 
transitional  housing  [e.g.,  transitional 
housing  that  is  primarily  designed  to 
serve  homeless  families  with  children  or 
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deinstitutionalized  homeless  persons 
and  other  homeless  persons  with  mental 
disabilities).  If  separate  funding 
competitions  are  established,  applicants 
within  each  category  will  compete 
against  other  applicants  in  the  same 
category  for  a  specified  amount  of 
funding.  Selections  within  each  category 
will  be  subject  to  the  selection  process 
described  in  paragraph  (a)  of  this 
section. 

(2)  HUD  will  announce  separate 
funding  competitions,  if  any,  in  the 
notice  of  funds  availability  under 
S  577.200  of  this  part.  The  notice  will 
designate  the  categories  of  transitional 
housing  projects  subject  to  the  separate 
funding  competition  and  the  amount  of 
funding  available  in  each  funding 
category. 

(c)  Prohibition  of  disclosure  of 
selection  information.  The  selection 
process  for  assistance  under  this  part  is 
subject  to  the  prohibition  of  covered 
selection  information  regarding  the 
selection  process,  as  described  in  24 
CFR  part  4.  Applicants  for  or  recipients 
of  assistance  who  have  received 
covered  selection  information  may  be 
subject  to  sanctions,  as  determined  to  be 
appropriate. 

§577.210    ApfAcatfon  roqulrenmnts. 

(a)  Application.  To  be  considered  for 
assistance  under  this  part,  applications 
for  assistance  must  be  filed  in  the  form 
prescribed  by  HUD  under  this  sectioa 
must  meet  the  requirements  of  this  part 
and  must  be  submitted  within  the  time 
period  established  by  HUD  in  the  notice 
of  funds  availability  under  S  577.200  of- 
this  part.  HUD  reserves  the  right  to 
reject  applications  from  any 
organization  with  an  outstanding 
obligation  to  HUD  that  is  in  arrears  or 
for  which  a  payment  schedule  has  not 
been  agreed  to,  or  whose  response  to  an 
audit  finding  is  overdue  or 
unsatisfactory. 

(b)  Application  contents.  At  a 
minimum,  HUD  will  require  applications 
to  contain: 

(1)  Applicant  data,  including  identity, 
description  of  past  expnience.  and.  for 
private  nonprofit  organizations, 
information  on  eligibility  to  receive 
assistance  and  financial  responsibility. 

(2J^e  type  or  types  of  assistance 
requested  and  the  amount  of  funds 
requested  for  each  type. 

(3^  A  description  of  the  proposed 
project  including  information  regarding: 

(i)  The  property  to  be  used,  any 
proposed  acquisition,  rehabilitation,  or 
new  construction,  and  the  estimated 
costs  of  those  activities  and  how 
transitional  housing  funds  are  proposed 
to  be  used;  the  estimated  value,  as 
determined  by  an  appraisal,  of  the 


structure  if  the  fair  market  value  of  the 
structiu-e  is  to  be  used  as  a  source  of 
matching  funds,  or  the  estimated  value, 
as  determined  by  an  appraisal,  of  the 
fair  rental  value  if  that  value  is  to  be 
used  as  a  source  of  matching  funds; 

(ir)  The  supportive  services  to  be 
offered  to  the  residents  and  the  method 
by  which  such  services  will  be  provided, 
and  plans  for  monitoring  and  evaluating 
such  services;  and 

(iii)  An  estimated  annual  cash  budget 
of  operating  costs  and  supportive 
services  costs  for  a  five-year  period. 

(4)  A  description  of  the  size  and 
characteristics  (to  include  racial  and 
ethnic  data)  of  the  particular  homeless 
population  that  will  occupy  the       ' 
transitional  housing. 

(5)  Evidence  of  the  public  and  private  - 
resources  expected  to  be  made  available 
to  meet  the  recipient  share  and  matching 
requirements  of  5|  577.117  and  577.130 
of  this  part. 

(6)  For  applications  requesting  grants 
for  acquisition,  rehabilitation,  or  new 
construction,  an  assurance  satisfactory 
to  HUD  that  the  transitional  housing  will 
be  operated  for  not  less  than  10  years 
for  the  purpose  specified  in  the 
application. 

(7)  For  applications  requesting  grants 
for  operating  costs  or  supportive 
services  costs  but  not  for  acquisition, 
rehabilitation,  or  new  construction,  an 
assurance  satisfactory  to  HUD  that  the 
transitional  housing  will  be  operated  for 
the  purpose  specified  in  the  application 
for  ihe  year  for  which  such  assistance  is 
provided. 

(8)  A  certification  &x)m  the  public 
official  responsible  for  submitting  the 
Housing  Affordability  Strategy  for  the 
appropriate  jurisdiction,  described  in 
S  577.150  of  this  part,  stating  that  the 
proposed  project  is  consistent  with  the 
applicable  housing  strategy. 

(9)  Evidence  that  the  applicant  has 
control  of  the  site  or  sites  involved  [i.e., 
deed  or  other  proof  of  owmership,  lease, 
option  to  purchase  or  lease),  or 
reasonable  assurance  that  the  applicant 
will  have  control  of  the  site  or  sites  not 
later  than  six  months  after  notification 
of  a  grant.  "Reasonable  assurances" 
must  be  satisfied  by  identification  of  a 
suitable  site  and  evidence  that  the 
-applicant  is  engaged  in  negotiations  for 
the  purpose  of  gaining  control  of  the 
identified  site. 

(10)  Evidence  that  the  resources  to 
carry  out  transitional  housing-assisted 
activities  will  be  available,  and 
evidence  that  resources  are  available  to 
carry  out  activities  that  are  not 
transitional  housing-assisted  but  are 
essential  to  the  acquisition, 
rehabilitation,  or  new  oonstructioa  of 
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any  facility  that  will  contain  transitional 
housing-assisted  programs. 

(11)  A  written  statement  from  the  unit 
of  general  local  government  in  which  the 
transitional  housing  is  proposed  to  be 
located  that  the  proposed  use  of  the  site 
is  permissible  under  applicable  zoning 
ordinances  and  regulations  or  other 
evidence  that  the  use  of  the  project  site 
is  permissible  under  applicable  zoning 
ordinances  and  regulations;  or  a 
statement  from  the  applicant  describing- 
the  proposed  actions  necessary  to  make 
the  use  of  the  site  permissible  under 
applicable  zoning  ordinances  and 
regulations,  with  evidence  that  there  is  a 
reasonable  basis  to  believe  that  the 
proposed  zoning  actions  will  be 
completed  successfully  and  within  four 
months  following  submission  of  the 
application;  or  proof  that  a  lawsuit  or  a 
HUD  complaint  related  to  the  proposed 
site  has  been  filed  challenging  the 
legality  of  current  zoning  ordinances  or 
regulations  under  the  Fair  Housing  Act. 

(12)  If  the  applicant  plans  to  provide 
family  violence  prevention  or  treatment 
services  with  assistance  under  this  part 
a  certification  that  the  applicant  will 
develop  and  implement  procedures  to 
ensure  confidentiality  of  records 
pertaining  to  any  individual  receiving 
such  services,  and  that  it  will  not  make 
public  the  address  or  location  of  any 
transitional  housing  used  as  a  family 
violence  shelter  without  the  written 
authorization  of  the  person  or  persons 
responsible  for  the  operation  of  the 
facility. 

(13)  For  applications  requesting  grants 
for  acquisition,  rehabilitation,  or  new 
construction,  evidence  that  the  proposed 
sites  are  accessible  to  supportive 
services  and  transportation. 

(14)  Other  certifications,  information, 
or  data  as  prescribed  by  HUD  in  the 
application  package,  including 
disclosures  required  by  24  CF^  part  12. 

(c)  Waiver  of  site  control.  HUD  may 
waive,  on  a  case-by-case  basis,  the 
requirement  that  the  applicant  have  site 
control  where: 

(1)  The  applicant  does  not  propose  to 
have  control  of  a  site  or  sites  but  rather 
proposes  to  assist  a  homeless  family  or 
individual  in  obtaining  a  lease,  which 
may  include  assistance  with  rent 
payments,  and  receiving  supportive 
services  for  up  to  two  years,  after  which 
time  the  family  or  individual  remains  in 
the  same  housing  without  further 
assistance  under  this  part; 

(2)  The  applicant  does  not  request 
assistance  for  acquisition,  rehabilitation, 
or  new  construction;  / 

(3)  The  applicant  commits  to  provide 
comprehensive  supportive  services 
appropriate  to  the  needs  of  the 
population  to  be  served; 


(4)  The  applicant  commits  to  begin 
providing  assistance  to  at  least  one 
homeless  family  or  individual  within 
sixty  days  of  the  date  of  execution  of  the 
grant  agreement  by  HUD. 

(d)  Environmental  review.  The 
environmental  effects  of  each 
application  must  be  assessed  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321]  (NEPA)  and  the 
related  authorities  Usted  in  HUD's 
implementing  regulations  at  24  CFR  part 
50  or  part  58.  See  9  577.220  of  this  part 
for  a  full  discussion  of  the 
environmental  review  requirements  for 
applications  for  assistance. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  Number  2500- 
0112) 

§577.215    Ranking crHarta for ■ppHcants. 

(a)  In  general.  Applicants  will  be 
assigned  a  rating  score  and  placed  in 
ranked  order,  based  upon  the  criteria 
listed  in  paragraph  (b)  of  this  section, 
and  described  in  more  detail  in  the 
Notice  of  Funds  Availability  published 
in  the  Federal  Register  at  the  beginning 
of  each  program  funding  round. 

(b)  Criteria.  HUD  will  award  points 
for  the  following  criteria: 

(1)  Applicant  capacity; 

(2)  Innovative  quality  of  proposal; 

(3)  Need  for  transitional  housing  in  the 
area  to  be  served; 

(4)  Delivery  of  supportive  services; 

(5)  Matching  resources  for  acquisition, 
rehabilitation,  or  new  construction  in 
excess  of  the  required  minimum; 

(6)  Recipient  share  of  supportive 
services  and  operating  costs  in  excess  of 
the  required  minimum; 

(7)  Cost  effectiveness; 

(8)  Project  quality; 

(9)  Other  criteria  as  determined  by  the 
Secretary. 

S  577.217   Appttcation  and  Miection 
procMS  for  rwMwal  grants. 

(a)  General.  To  be  considered  for 
renewal  funding  for  operating  costs  and 
supportive  services,  recipients  must 
submit  a  request  for  such  funding,  in  the 
form  specified  by  HUD,  to  the  local 
HUD  field  office  serving  the  area  in 
which  the  transitional  housing  is 
located.  In  order  to  assure  the 
uninterrupted  flow  of  supportive 
services  and  operating  funds  to 
recipients,  the  request  must  be 
submitted  within  three  months  after  the 
start  of  the  recipient's  final  operating 
year  of  funding  under  the  initial  grant. 

(b)  HUD  review.  Staff  in  the  local 
HUD  field  office  in  which  the  project  is 
located  will  evaluate  the  recipient's 
performance  in  the  previous  year(s) 
against  the  plans  projected,  and 


committed  to,  in  the  initial  application 
for  assistance,  as  amended.  In 
particular,  HUD  will  consider  whether 
the  recipient  is  serving  a  homeless 
population,  whether  the  recipient  has 
shown  adequate  progress  as  evidenced 
by  the  timely  expenditure  of  funds,  and 
whether  the  recipient  has  a  successful 
record  of  assisting  residents  in  achieving 
independent  living  initially  and  in 
maintaining  it  for  at  least  one  year.  In 
determining  the  recipient's  success  in 
assisting  residents  to  achieve  and 
maintain  independent  living, 
consideration  will  be  given  to  the  level 
and  type  of  problems  of  residents.  HUD 
will  also  review  the  proposed  budget  for 
the  renewal  period  and  documentation 
for  the  recipient's  share  of  costs  for  the 
initial  renewal  year. 

1577^20    Envlronmantal  rtvtow. 

(a)  Generally.  (1)  The  environmental 
effects  of  each  application  must  be 
assessed  in  accordance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4320)  (NEPA)  and  the  related 
environmental  laws  and  authorities 
Usted  in  HUD's  implementing 
regulations  at  24  CFR  parts  50  or  58. 
depending  on  who  is  responsible  for 
environmental  review. 

(2)  Environmental  regulations  provide 
for  certain  categorical  exclusions  under 
NEPA  and  set  conditions  under  which 
excluded  activities  may  be  determined 
exempt  from  all  environmental  review 
requirements.  In  cases  where  proposed 
assistance  and  matching  contributions 
solely  involve  operating  costs  for 
facilities  or  the  provision  of  supportive 
services  and  the  structures  and  sites 
involved  in  the  projects  meet  the 
program  requirements  of  this  part  these 
activities  are  categorically  excluded  by 
regulation  under  part  58  of  this  title  and 
may  be  determined  fully  exempt  from 
environmental  review. 

(b)  Responsibility  for  review.  (1)  HUD 
will  perform  the  environmental  review, 
in  accordance  with  part  50  of  this  title, 
for  applications  received  directly  from 
private  nonprofit  organizations, 
governmental  entities  with  special  or 
limited  purpose  powers,  and  any 
governmental  entities  with  general 
purpose  powers  found  not  to  have  the 
legal  capacity  to  carry  out  this 
responsibility.  HUD  is  not  permitted  to 
approve  such  applications  prior  to  its 
completion  of  this  review. 

(2)  Applicants  that  are  States, 
metropolitan  cities,  urban  counties, 
tribes,  or  other  governmental  entities 
with  general  purpose  powers,  and  that 
are  deemed  to  have  the  legal  capacity  to 
do  so,  must  assume  responsibility  for 
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environmental  review,  decisionmaking, 
and  action  for  each  application  for 
assistance  in  accordance  with  part  58  of 
this  title.  HUD  is  permitted  to  approve 
such  applications  subject  to  the 
completion  of  reviews  by  the  applicant 
in  accordance  with  part  58  of  this  title. 

(3)  The  assumption  of  legal 
responsibility  by  an  applicant  under 
paragraph  (b){2)  of  this  section  does  not 
preclude  the  applicant's  arranging  for 
the  conduct  of  technical  reviews  by 
cooperating  local  governments  having 
an  established  technical  capability,  e.g.. 
metropolitan  cities  in  which  the  project 
is  proposed  to  be  located.  The  applicant 
under  such  arrangements  must 
independentlyevaluate  information 
submitted  and  assume  responsibility  for 
its  accuracy,  scope,  and  content;  meet 
legal  requirements  attached  to  the 
Release  of  Funds  by  HUD;  determine  the 
completeness  of  the  review;  meet  any 
requirements  for  consultation,  as 
applicable,  under  24  CFR  58.5 
authorities;  and  assure  the  completion  of 
any  mitigation  measures  resulting  from 
technical  review  or  from  State 
consultations.  The  arrangements 
described  in  this  paragraph  are  in 
addition  to  the  ability  of  an  applicant  to 
adopt  relevant  and  adequate  prior 
reviews  conducted  by  HUD  or  other 
governmental  entity  if  the  reviews  meet 
the  particular  requirements  of  the 
Federal  environmental  law  or  authority 
under  which  they  would  be  adopted, 
and  only  under  certain  conditions  (e.^..  a 
determination  that  no  environmentally 
significant  changes  have  occurred  since 
the  review  was  done]. 

(c)  En  vironmental  review  by  HUD. 
With  regard  to  the  environmental  effects 
of  applications  for  which  HUD  performs 
the  review,  HUD  will  undertake  its 
review  in  accordance  with  the 
provisions  of  NEPA  and  the  related 
authorities  listed  in  24  CFR  50.4  Any 
application  subject  to  enviroiunenla! 
re\iew  by  HUD  that  requires  an 
Environmental  Impact  Statement  (EIS) 
(generally,  an  application  that  HUD 
determines  would  have  a  significant 
impact  on  the  human  environment  in 
accordance  with  the  environmental 
assessment  procedures  at  24  CFR  part 
50,  subpart  E)  will  not  be  eligible  for 
assistance  under  this  part.         | 

(d)  Environmental  review  by^ 
applicants.  (1)  An  applicant  that  is 
required  under  paragraph  (b)(2)  of  this 
section  to  assume  environmental  review 
responsibility  must  include  in  its 
application  an  assurance  that  the 
applicant  will  assume  all  the 
environmental  review  responsibility  that 
would  otherwise  be  performed  by  HUD 
as  the  responsible  Federal  official  under 


NEPA  and  related  authorities  listed  in 
24  CFR  58.5,  including  acceptance  of 
jurisdiction  of  the  Federal  courts. 

(2)  Applicants  required  to  assume 
environmental  review  responsibility 
need  not  complete  the  review  until  a 
reasonable  time  after  selection  for 
funding.  In  such  cases,  the  award  is 
subject  to  completion  of  the 
environmental  responsibilities  set  out  in 
24  CFR  part  58  within  a  reasonable  time 
period  after  notiricatioq  of  the  award. 
(This  provision  does  not  preclude  the 
applicant  from  enclosing  its 
environmental  certification  and  Request 
for  Release  of  Funds  with  its 
application.) 

(i)  Upon  completion  of  the 
requirements  in  24  CFR  part  58, 
applicants  must  certify  the  completion 
and  submit  a  Request  for  Release  of 
Funds.  This  submission  is  not  required 
in  cases  in  which  the  applicant 
determines,  in  accordance  with  24  CFR 
58.34(a)(lHlO)  that  its  program 
components  are  totally  exempt. 

(ii^  HUD  will  not  release  funds  for 
transitional  housing  if  the  recipient  or 
any  ether  party  commits  transitional 
housing  funds  (i.e.,  incurs  any  costs  or 
expenditures  to  be  paid  or  reimbursed 
with  such  funds)  before  the  grantee 
submits  and  HUD  approves  its  Request 
for  Release  of  Funds  (when  such 
8ubn.ission  is  required). 

(3)  A  general  government  applicant 
that  believes  that  it  does  not  have  the 
legal  capacity  to  carry  out  the 

.  responsibihties  required  by  24  CFR  part 
58  should  contact  the  appropriate  HUD 
field  office  for  further  instructions. 
Determinations  of  legal  capacity  will  be 
made  on  a  case-by-case  basis. 

(e)  Location  of  transitional  housing  in 
floodplains.  Applications  for  transitional 
housing  that  is  to  be  acquired, 
rehabilitated,  or  assisted  with  funds 
under  this  part  and  that  is  located  in  any 
100-year  floodplain,  as  designated  by 
the  Federal  Emergency  Management 
Agency  (FEMA),  are  subject  to  the 
floodplain  review  requirements  of 
Executive  Order  11988,  Floodplain 
Management  (May  24, 1977).  Executive 
Order  11988  review,  as  referenced  under 
parts  50  and  58  of  this  title,  is  to  be 
performed  during  the  environmental 
review. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2506- 
0112) 

S577.22S    Final  Mtectkm. 

(a)  Selection  for  funding.  In  the  final 
stage  of  the  selection  process,  the 
highest-ranked  applications  will  be 
selected  for  funding  in  accordance  with 
their  ranked  order  to  the  extent  hmds 


are  available,  as  determined  under 
S  577.215  of  this  part. 

(b)  Ties  between  applicants.  In  the 
event  of  a  tie  between  applicants,  HUD 
will  use  delivery  of  supportive  services 
and  the  need  for  the  project  to 
determine  which  application  should  be 
selected  for  funding. 

(c)  Procedural  error.  If  HUD  makes  a 
procedural  error  in  a  funding 
competition  that,  when  corrected,  would 
result  in  awarding  sufficient  points  to 
warrant  funding  of  an  otherwise  eligible 
applicant.  HUD  will  award  a  grant  as 
sufHcient  funds  become  available. 

SUBPART  E~PROGRAM 
REQUIREMENTS 

§  577.300    Grant  agreement. 

(a)  General.  The  duty  to  provide 
transitional  housing  in  accordance  with 
the  requirements  of  this  part  will  be 
incorporated  in  a  grant  agreement 
executed  by  HUD  and  the  recipient. 

(b)  Enforcement.  HUD  will  enforce  the 
obligations  in  the  grant  agreement 
through  such  action  as  may  be 
appropriate. 

§  577.305    General  operation. 

(a)  State  and  local  requirements.  Each 
recipient  of  assistance  under  this  part 
must  provide  safe  and  sanitary  housing 
that  is  in  compliance  with  alf  applicable 
State  and  local  housing  codes,  licensing 
requirements,  and  any  other 
requirements  in  the  jurisdiction  in  which, 
the  housing  is  located  regarding  the 
condition  of  the  structure  and  the 
operatfon  of  the  housing  (except  as 
provided  in  5  577.325  of  this  part). 

(b)  Habitability  standards.  Except  for 
such  variations  as  are  proposed  by  the 
locality  and  approved  by  HUD. 
transitional  housing  must  meet  the 
following  requirements: 

(1)  Structure  and  materials.  The 
structures  must  be  structurally  sound  so 
as  not  to  pose  any  threat  to  the  health 
and  safety  of  the  occupants  and  so  as  to 
protect  the  residents  from  the 
environment. 

(2)  Access.  The  housing  must  be 
accessible  and  capable  of  t)eing  utilized 
without  unauthorized  use  of  other 
private  properties.  Structures  must 
provide  alternate  means  of  egress  in 
case  of  fire. 

(3)  Space  and  security.  Each  resident 
must  be  afforded  adequate  space  and 
security  for  themselves  and  their 
belongings.  Each  resident  must  be 
provided  an  acceptable  place  to  sleep. 

(4)  Interior  air  quality.  Every  room  or 
space  must  be  provided  with  natural  or 
mechanical  ventilation.  Structures  must 


UMI 


Federal  Register  /  Vol.  57,  Na  3  /  Monday,  January  6.  1992  /  PropoBed  Rules 


481 


be  free  of  pollutants  in  the  air  at  levels 
that  threaten  the  health  of  residents. 

(5)  Water  supply.  The  water  supply 
must  be  free  from  contamination. 

(8)  Sanitary  facilities.  Residents  must 
have  access  to  sufficient  sanitary 
facilities  that  are  in  proper  operating 
condition,  may  be  used  in  privacy,  and 
are  adequate  for  personal  cleanliness 
and  the  disposal  of  human  waste. 

(7)  Thermal  environment.  The  housing 
must  have  adequate  heating  and/or 
cooling  facilities  in  proper  operating 
condition. 

(8)  Illumination  and  electricity.  The 
housing  must  have  adequate  natural  or 
artificial  illumination  to  permit  normal 
indoor  activities  and  to  support  the 
health  and  safety  of  residents.  SufTicient 
electrical  sources  must  be  provided  to 
permit  use  of  essential  electrical 
appliances  while  assuring  safety  from 
fire. 

(9)  Food  preparation  and  refuse 
disposal.  All  food  preparation  areas 
must  contain  suitable  space  and 
equipment  to  store,  prepare,  and  serve 
food  in  a  sanitary  manner. 

(10)  Sanitary  condition.  The  housing 
and  any  equipment  must  be  maintained 
in  sanitary  condition. 

(c)  Ongoing  assessment  of  supportive 
services.  Each  recipient  of  assistance 
under  this  part  must  conduct  an  ongoing 
assessment  of  the  supportive  services 
required  by  the  residents  of  the  project 
and  make  adjustments  as  appropriate. 

(d)  Residential  supervision.  Each 
recipient  of  assistance  under  this  part 
must  provide  any  residential  supervison 
determined  by  HUD  as  necessary  to 
facilitate  the  adequate  provision  of 
supportive  services  to  the  residents  of 
the  housing  throughout  the  term  of  the 
commitment  to  operate  transitional 
housing.  Residential  supervision  may 
include  the  employment  of  a  full-  or 
part-time  residential  supervisor  with 
sufficient  knowledge  to  provide  or  to 
supervise  the  provision  of  supportive 
services  to  the  residents. 

(e)  Records  and  reports.  Each 
recipient  of  assistance  under  this  part 
must  Iceep  any  records  and  make  any 
reports  (including  those  pertaining  to 
race,  ethnicity,  gender,  and  handicap 
status  data]  that  HUD  may  require 
within  the  timeframe  required.  HUD 
may  require  recipients  to  monitor  former 
residents  for  a  reasonable  time  set  by 
HUD  to  determine  whether  former 
residents  made  successful  transitions  to, 
and  continue  to  reside  in.  permanent 
housing. 

(f)  Annual  assurances.  Recipients  who 
receive  assistance  only  for  operating 
costs  or  supportive  services  costs  must 
provide  an  annual  assurance  for  each 
year  such  assistance  is  received  that  the 


project  will  be  operated  for  the  purpose 
specified  in  the  application. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  Number  250^ 
0361) 

S  S77410   T«nn  of  commitmwit; 
repayment  of  grant;  conversion  of 
edvaeces  to  grants.  . 

(a)  General.  All  recipients  receiving 
assistance  for  acquisition,  rehabilitation, 
or  new  construction  must  agree  to 
operate  the  transitional  housing  in 
accordance  with  this  part  for  a  term  of 
at  least  10  years  from  the  date  of  initial 
occupancy. 

(b)  Repayment  of  grant  If  the  faciUty 
is  not  operated  as  transitional  housing 
for  10  years  following  the  date  of  initial 
occupancy,  HUD  may  require  repayment 
of  all  or  part  of  the  grant  used  for 
acquisition,  rehabilitation,  or  new 
construction.  In  order  to  make  this 
determination,  HUD  will  review 
documentation  submitted  by  the 
recipient  describing  why  the  facility  will 
not  continue  to  be  used  for  transitional 
housing,  what  the  new  use  of  the  facility 
will  be.  whether  an  alternative  site  has 
been  identified,  and  any  other 
information  HUD  should  consider. 

(c)  Prevention  of  undue  benefits.  If 
any  facility  acquired,  rehabilitated,  or 
newly  constructed  with  funds  under  this 
part  is  sold  or  otherwise  disposedof 
during  the  20-year  period  following  the 
date  of  initial  occupancy,  all  proceeds 
from  the  sale  or  disposition  should  be 
used  to  provide  supportive  housing  or 
for  the  direct  benefit  of  low  income 
persons.  Any  other  proposed  use  of  sale 
proceeds  must  be  submitted  to  HUD 
with  appropriate  documentation  for  a 
determination  whether  repajTnent  of  all 
or  a  portion  of  the  grant  will  be  required 
to  prevent  undue  benefits  to  the 
recipient. 

(d)  Conversion  of  advances  to  grants. 
All  acquisition  and  rehabilitation 
advances  awarded  under  this  part 
before  (insert  effective  date  of  rule]  are 
converted  to  grants,  which  are  subject  to 
the  provisions  of  paragraphs  (b)  and  (c) 
of  this  section. 

§  577.31S   Dispiacemant,  ratocation,  and 
acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part,  recipients  and 
project  sponsors  must  assure  that  they 
have  taken  all  reasonable  steps  to 
minimize  the  displacement  of  persons 
(families,  individuals,  businesses, 
nonprofit  organizations,  and  farms)  as  a 
result  of  transitional  housing  assisted 
under  this  part. 

(b)  Relocation  assistance  for 
displaced  persons.  A  displaced  person 


(defined  in  paragraph  (f)  of  this  section) 
must  be  provided  relocation  assistance 
at  the  levels  described  in.  and  in 
accordance  with,  the  requirements  of 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970  (URA)  (42  U.S.C.  4801-4655)  and 
implementing  regulations  at  49  CFR  part 
24. 

(c)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  transitional  housing 
project  is  subject  tn  the  URA  and  the 
requirements  described  in  49  CFR  part 
24,  subpart  B. 

(d)  Responsibility  of  recipient.  (1)  The 
recipient  must  certify(/.e.,  provide 
assurance  of  compliance)  that  it  will 
comply  with  the  URA,  the  regulations  at 
49  CFR  part  24,  and  the  requirements  of 
this  section,  and  must  ensure  sudi 
compliance  notwithstanding  any  third 
party's  contractual  obligation  to  the 
recipient  to  comply  with  these 
provisions. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  project  costs.  Such  costs  also 
may  be  paid  for  with  local  public  funds 
or  funds  available  from  other  sources. 

(3)  The  recipient  must  maintain 
records  In  sufficient  detail  to 
demonstrate  compliance  with  provisions 
of  this  section. 

(e)  Appeals.  A  person  who  disagrees 
with  the  recipient's  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person."  or  the  amount 
of  relocation  assistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
recipient.  A  low-income  person  who  is 
dissatisfied  with  the  recipient's 
determination  on  his  or  her  appeal  may 
submit  a  written  request  for  review  of 
that  determination  to  the  HUD  field 
office. 

(f)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
"displaced  person"  means  a  person 
(family,  individual,  business,  nonprofit 
organization,  or  farm]  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property  permanently 
as  a  direct  result  of  acquisition, 
rehabilitation,  or  demolition  for  a 
transitional  housing  project  assisted 
under  this  part.  This  includes  any 
permanent,  involuntary  move  for  an 
assisted  project,  including  any 
permanent  move  from  the  real  property 
that  is  made: 

(i)  After  notice  by  the  recipient 
project  sponsor,  or  property  owner  to 
move  permanently  from  the  property,  if 
the  move  occurs  on  or  after  the  date  that 
the  recipient  submits  to  HUD  an 
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application  for  assistance  that  is  later 
approved  and  funded; 

(ii)  Before  the  submission  of  the 
application  to  HUD,  if  the  recipient  or 
HUD  determines  that  the  displacement 
resulted  directly  from  acquisition, 
rehabilitation,  or  demolition  for  the 
transitional  housing  project:  or 

(iii)  By  a  tenant-occupant  of  dwelling 
unit,  if  any  one  of  he  following  three 
situations  occurs:  | 

(A)  The  tenant  moves  after  the 
execution  of  the  agreement  between  the 
recipient  and  HUD  and  the  move  occurs 
before  the  tenant  is  provided  written 
notice  offering  him  or  her  the 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe  and  sanitary 
dwelling  in  the  same  building/complex 
under  reasonable  terms  and  conditions, 
upon  completion  of  the  project.  Such 
reasonable  terms  and  conditions  must 
include  a  monthly  rent,  including 
estimated  average  monthly  utihty  costs, 
that  do  not  exceed  the  greater  of: 

[1)  The  tenant's  monthly  rent  before 
execution  of  the  agreement  between  the 
recipient  and  HUD  and  estimated 
average  monthly  utility  costs;  or 

[2]  30  percent  of  gross  household 
income;  or 

(B)  The  tenant  is  required  to  relocate 
temporarily,  does  not  return  to  the 
building/complex,  and  either 

[1)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation  or 

[2]  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(C)  The  tenant  is  required  to  move  to 
another  dwelling  unit  in  the  same 
building/complex  but  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or  other  conditions  of  the 
move  are  not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (f)(1)  of  this  section,  a  person 
does  not  qualify  as  a  "displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  terms 
and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law,  or 
other  good  cause,  and  HUD  determines 
that  the  eviction  was  not  undertaken  for 
the  purpose  of  evading  the  obligation  to 
provide  relocation  assistance;     i 

(ii)  The  person  moved  into  thel 
property  after  the  submission  of  the 
application  and,  before  signing  a  lease 
and  commencing  occupancy,  was 
provided  written  notice  of  the  project, 
its  possible  impact  on  the  person  [e.g., 
the  person  may  be  displaced. 


temporarily  relocated,  or  suffer  a  rent 
increase)  and  the  fact  that  the  person 
would  not  qualify  as  a  "displaced 
person"  (or  for  any  assistance  provided 
imder  this  section]  as  a  result  of  the 
project. 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or  demolition 
for  the  transitional  housing  project. 

(3)  The  recipient  or  sponsor  may,  at 
any  time,  request  HUD  to  determine 
whether  a  displacement  is  or  would  be- 
covered  by  this  section. 

(g)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  privately 
undertaken  rehabilitation,  demolition,  or 
acquisition  of  the  real  property,  the  term 
"initiation  of  negotiations"  means  the 
execution  of  the  agreement  between  the 
recipient  and  HUD. 

{577.320    Resident  rant 
^    Each  resident  of  transitional  housing 
assisted  under  this  part  must  pay  as  rent 
an  amount  determined  in  accordance 
with  section  3(a)  of  the  United  States 
Housing  Act  of  1937.  Under  section  3(a). 
each  resident  must  pay  as  rent  the 
highest  of: 

(a)  30  percent  of  the  family's  monthly 
adjusted  income  (adjustment  factors 
include  the  number  of  people  in  the 
family,  age  of  family  members,  medical 
expenses,  and  child  care  expenses); 

(b)  10  percent  of  the  family's  monthly 
income;  or 

(c)  If  the  family  is  receiving  payments 
for  welfare  assistance  from  a  public 
agency  and  a  part  of  the  payments, 
adjusted  in  accordance  with  the  family's 
actual  housing  costs,  is  specifically 
designated  by  the  agency  to  meet  the 
family's  housing  costs,  the  portion  of  the 
payments  that  is  designated. 

S  577.325    Discharge  Of  residents. 

(a)  Preemption.  No  State  or  local  law, 
ordinance,  or  regulation  shall  have  any 
force  or  effect  to  the  extent  that  it 
prohibits,  or  has  the  effect  of 
prohibiting,  recipients  from  discharging 
residents  from  transitional  housing  at 
the  end  of  the  24-month  or  other  HUD- 
approved  limit  on  the  stay  of  residents 
in  the  housing. 

(b)  Notice  to  residents.  A  recipient 
must  personally  serve  written  notice  to 
a  resident,  not  less  than  30  calendar 
days  before  the  end  of  the  residency 
period  for  the  resident,  that  he  or  she 
will  be  discharged  from  the  transitional 
housing  at  the  end  of  the  stated  period. 


(c)  Resident  contract  A  recipient  of 
assistance  under  this  part  may  execute  a 
contract  with  each  resident  individual  or 
family  before  admission  to  transitional 
housing  providing  for  the  length  of  the 
residency  period  (not  to  exceed  24 
months  or  a  longer  time  period  approved 
by  HUD)  and  such  other  terms  and 
conditions  governing  the  relationship 
between  the  recipient  and  the  resident. 

S  577430    Flood  insurance. 

(a)  The  Flood  Disaster  Protection  Act 
of  1973  (42  U.S.C.  4001-4128)  prohibits 
the  approval  of  applications  for 
assistance  for  acquisition  or 
construction  (including  rehabilitation) 
for  transitional  housing  located  in  an 
area  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards, 
unless: 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  (see 
44  CFR  parts  59  through  79),  or  less  than 
a  year  has  passed  since  FEMA 
notification  regarding  such  hazards;  and 

(2)  Flood  insurance  is  obtained  as  a 
condition  of  approval  of  the  application. 

(b)  Recipients  with  transitional 
housing  located  in  an  area  identified  by 
FEMA  as  having  special  flood  hazards 
are  responsible  for  assuring  that  flood 
insurance  under  the  National  Flood 
Insurance  Program  is  obtained  and 

-maintained. 

9577.335    AppHcabHIty  of  Other  Federal 
Requirements. 

Each  recipient  of  assistance  under  this 
part  must  comply  with  the  following 
additional  requirements: 

(a)  Nondiscrimination  and  equal 
opportunity.  The  nondiscrimination  and 
equal  opportunity  requirements  that 
apply  to  transitional  housing  are 
discussed  below.  Notwithstanding  the 
permissibility  of  proposals  that  serve 
designated  populations  of  homeless 
persons,  recipients  serving  a  designated 
population  of  homeless  persons  are 
required,  within  the  designated 
population,  to  comply  with  these 
requirements  for  nondiscrimination  on 
the  basis  of  race,  color,  religion,  sex, 
national  origin,  age,  familial  status,  and 
handicap. 

(1)  The  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-19)  and 
implementing  regulations  at  24  CFR  part 
100;  Executive  Order  11063  (Equal 
Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107;  and  Title  VI  of  the  Civil  Rights  Act 
ofl964(42U.S.C.2000d) 
(Nondiscrimination  in  Federally 
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Assisted  Programs]  and  implementing 
regulations  issued  at  24Xlt'k  part  1; 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  imder 
the  Age  Discrimination  Act  of  1975  (42 
L.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  B: 

(3)  The  requirements  of  Executive 
Order  11246  (Equal  Employment 
Opportunity)  and  the  regulations  issued 
under  the  Order  at  41  CFR  chapter  60: 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  ITOlu) 
(Employment  Opportunities  for  Lower 
Income  Persons  in  Connection  with 
Assisted  Projects);  and 

(5)  The  requirements  of  Executive 
Orders  11625, 12432,  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  recipients  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  funded 
activities. 

(6)  If  the  procedures  that  the  recipient 
intends  to  use  to  make  known  the 
availability  of  the  transitional  housing 
are  unlikely  to  reach  persons  of  any 
particular  race,  color,  religion,  sex,  age. 
national  origin,  familial  status,  or 
handicap  who  may  qualify  for 
admission  to  the  housing,  the  recipient 
must  establish  additional  procedures 
that  will  ensure  that  such  persons  can 
obtain  information  concerning  the 
availability  of  the  housing. 

(7)  The  recipient  must  adopt 
procedures  to  make  available 
information  on  the  existence  and 
locations  of  facilities  and  services  that 
are  accessible  to  persons  with  a 
handicap  and  maintain  evidence  of 
implementation  of  the  procedures. 

(8)  The  recipient  must  comply  with  the 
new  construction  accessibility 
requirements  of  the  Fair  Housing  Act 
and  section  504  of  the  Rehabilitation  Act 
of  1973.  and  the  reasonable 
accommodation  and  rehabilitation 
accessibility  requirements  of  section  504 
as  follows: 

(i)  All  new  construction  must  meet  the 
accessibility  requirements  of  24  CFR 
a22  and,  as  appUcable,  24  CFR  100.205. 

(ii]^Projects  in  which  costs  of 
rehabilitation  are  75  percent  or  more  of 
the  replacement  cost  of  the  building 
must  meet  the  requirements  of  24  CFR 
8.23(a).  Other  rehabihtation  must  meet 
the  requirements  of  24  CFR  8.23(b). 

(b)  Environmental.  TTie  National 
Environmental  Policy  Act  of  1960  and 
the  related  authoritiea  in  24  CFR  part*  SO 


and,  58  are  applicable  to  proposals  under 
this  program. 

(c)  Applicability  ofOMB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  0MB  Circular  Nos. 
A-87  and  A-102  (as  set  forth  in  24  CFR 
part  85)  apply  to  the  acceptance  and  use 
of  assistance  under  the  program  by 
governmental  entities,  and  OMB 
Circular  Nos.  A-110  and  A-122  apply  to 
the  acceptance  and  use  of  assistance  by 
private  nonprofit  organizations,  except 
the  requirements  of  24  CFR  85.24  are 
modified  by  §  557.130  of  this  part,  and 
the  requirements  of  24  CFR  85.31  are 
modified  by  S  557.310  of  this  part. 

(d)  Lead-based  paint.  Any  residential 
property  assisted  under  this  part 
constitutes  HUD-associated  housing  for 
the  purposes  of  the  Lead  Based  Paint 
Poisoning  Prevention  Act  and  is, 
therefore,  subject  to  24  CFR  part  35. 

(e)  Conflicts  of  interest.  In  addition  to 
the  conflict  of  interest  requirements  in 
OMB  Circular  A-102  and  24  CFR  part  85, 
no  person  who  is  an  employee,  agent, 
consultant,  ofHcer,  or  elected  or 
appointed  official  of  the  recipient  that 
receives  assistance  under  the  program, 
or  who  exercises  or  has  exercised  any 
functions  or  responsibilities  with  respect 
to  assisted  activities,  or  who  is  in  a 
position  to  participate  in  a 
decisionmaking  process  or  gain  inside 
information  with  regard  to  such 
activities,  may  obtain  a  personal  or 
financial  interest  or  benefit  from  the 
activity,  or  have  an  interest  in  any 
contract,  subcontract,  or  agreement  with 
respect  thereto,  or  the  proceeds 
thereunder,  either  for  himself  or  herself 
or  for  those  with  whom  he  or  she  has 
family  or  business  ties,  during  his  or  her 
tenure  or  for  one  year  thereafter. 

(f)  Use  of  debarred,  suspended,  or 
ineligible  contractors.  The  provisions  of 
24  CFR  part  24  apply  to  the  employment 
engagement  of  services,  awarding  of 
contracts,  or  funding  of  any  contractors 
or  subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(g)  Audit  The  financial  management 
systems  used  by  States,  metropolitan 
cities,  urban  counties,  governmental 
entities  and  tribes  that  are  recipients 
under  this  program  must  provide  for 
audits  in  accordance  with  24  CFR  part 
44.  Private  nonprofit  organization 
recipients  are  subject  to  the  audit 
requirements  of  OMB  Circular  A-133. 
HUD  may  perform  or  require  additional 
audits  as  it  finds  necessary  or 
appropriate. 

(h)  Davis-Bacon  Act.  The  provisions 
of  the  Davis-Bacon  Act  do  not  apply  to 
this  program. 

(i)  Dnig-and  alcohol-free  facilities. 
Section  402  of  the  Stewart  B.  MdOnney 


Homeless  Assistance  Amendments  Act 
of  1988  requires  recipients  assisted 
under  this  part  to  administer,  in  good 
faith,  a  policy  designed  to  ensure  that 
the  facility  is  free  from  the  illegal  use, 
possession,  or  distribution  of  drugs  or 
alcohol  by  its  residents.  Recipients  are 
also  subject  to  the.  requirements  of 
sections  5151-5160  of  the  Drug-Free 
Workplace  Act  of  1988  and  HUD's 
implementing  regulations  at  24  CFR  part 
24. 

Subpart  F— Administration 

S577.400    ObHgatlon  of  funds, 
anwMlnMnta,  and  daobHgatlon. 

(a)  Obligation  of  funds.  When  HUD 
selects  an  application  for  funding  and 
notifies  the  applicant,  it  will  obligate 
funds  to  cover  the  amount  of  the 
approved  assistance  under  subpart  B  of 
this  part.  The  recipient  will  be  expected 
to  carry  out  the  transitional  housing 
activities  as  proposed  in  the  application. 

(b)  Increases.  After  the  initial 
obligation  of  funds.  HUD  will  not  make 
revisions  to  increase  the  amount 
obligated. 

(c)  Amendment.  HUD  must 
preapprove  changes  to  an  application 
selected  for  funding. 

(d)  Deobligation.  (1)  HUD  may 
deobligate  all  or  parts  of  grants  for 
acquisition,  rehabilitation,  or  new 
construction: 

(i)  If  the  actual  total  costs  of 
acquisition,  rehabilitation,  or  new 
construction  are  less  than  the  total  cost 
anticipated  in  the  application:  or 

(ii)  If  proposed  activities  for  which 
funding  was  approved  are  not  begun 
within  nine  months  or  residents  do  not 
begin  to  occupy  within  18  months  after 
grant  execution. 

(2)(i)  HUD  may  deobligate  the 
amounts  for  annual  operating  costs  or 
supportive  services  in  any  year  based 
on  any  revisions  to  the  recipient's 
budget  as  originally  approved. 

(ii)  HUD  may  deobligate  the  amounts 
for  annual  operating  costs  or  supportive 
services  costs  if  the  proposed 
transitional  housing  operations  are  not 
begim  within  three  months  after  the 
units  are  available  for  occupancy. 

(3)  The  grant  agreement  may  set  forth 
in  detail  other  circumstances  under 
which  funds  may  be  deobligated.  and 
other  sanctions  may  be  imposed. 

(4)  HUD  may: 

(i)  Readvertise  the  availability  of 
funds  that  have  been  deobligated  under 
this  section  in  a  notice  of  fund 
availabiUty  under  |  S77.200  of  this  part, 
or 

(ii)  Award  deobligated  funds  to 
selected  applications  previously 
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submitted  in  response  to  the  most 
recently  published  notice  of  fund 
availability.  Such  selections  will  be 
made  in  accordance  with  subpart  D  of 
this  part. 

(e)  Site  control.  HUD  will  recapture  or 
deobUgate  any  award  for  assistance 
under  this  part  if  the  recipient  is  not  in 
control  of  a  suitable  site  before  the 
expiration  of  one  year  after  notification 
of  an  award,  unless  previously  waived 
at  the  time  of  application  under 

i  577.210(c)  of  this  part.  Evidence  of  site 
control  is  satisfied  by  a  deed,  lease,  or 
executed  contract  of  sale. 

(f)  Repayment.  If  necessary,  HUD  may 
require  recipients  to  repay  funds  that 
have  already  been  disbursed. 

{577.405   Sit*  Chang*.  | 

(a)  General.  A  recipient  may  obtain 
ownership  or  control  of  a  suitable  site 
different  from  the  one  speciHed  in  its 
application.  Retention  of  an  assistance 
award  is  subject  to  the  new  site's 
meeting  all  requirements  under  this  part 
for  suitable  sites. 

(b]  Increased  costs.  If  the  acquisition, 
rehabilitation,  or  new  construction  costs 
for  the  substitute  site  are  greater  than 
the  amount  of  the  grant  awarded  for  the 
site  specified  in  the  application,  the 
recipient  must  provide  for  all  additional 
costs.  If  the  recipient  is  unable  to 
demonstrate  to  HUD  that  it  is  able  to 
provide  for  the  difference  in  costs,  HUD 
may  deobligate  the  award  of  assistance. 

PART  578— PERMANENT  HOUSING 
FOR  HANDiCAPPEO  HOMELESS 
PERSONS  I 

2.  Part  578,  consisting  of  subparts  A 
through  F,  would  be  revised  to  read  as 
follows: 

Subpart  A— General 

Sec. 

578.1    Applicability  and  scope. 

578.5    Detinitions. 

578.10    Waivers. 

Subpart  B— Asslstanc*  Provided 

573.100    Types  of  assistance. 
578.105    Acquisition  grants. 
578.110    Rehabilitation  grants. 
578.112    New  construction  grants. 

578.115  Funding  for  supportive  services 
costs. 

578.116  Funding  for  operating  costs. 

578.117  Recipient  share  of  supportive 
services  and  operating  costs. 

576.119  -Ad-nninistrative  costs- for  grants. 

578.120  Technical  assistance.        | 
578.125  Limitations  on  use  of  assistance. 
578.130  Matching  requirements. 
578.135  Assistance  under  other  HUD 

programs. 


UMI 


Subpart  C—Compr*t>*naiv*  Housing 
Aff  ordabillty  Strategy 

578.150    Comprehensive  Housing  ' 

Affordability  Strategy. 

Subpart  D— Application  and  Selection 
Procesa 

578.200  Notice  of  fund  availability. 

578.205  Selection  process. 

578.210  Application  requirements. 

578.215  Ranicing  criteria  for  applicants. 

578.217  Application  and  selection  process 

for  renewal  grants. 

578.220  Environmental  review. 

578.225  Final  selection. 

Sultpart  E— Program  Requirements 

578.300    Grant  agreement. 

578.305    General  operation. 

578.310    Term  of  commitment;  repayment  of 

grants;  conversion  of  advances  to  grants. 
578.315    Displacement,  relocation,  and 

acquisition. 
578.320    Resident  rent. 
578.325    Sites  and  number  of  residents. 
578.330    Flood  insurance. 
578.335    Applicability  of  other  Federal 

requirements. 

Subpart  F— Administration 

578.400    Obligation  of  funds,  amendments, 

and  deobligation. 
57^.405    Site  change. 

Authority:  Sec.  426.  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C.  11386); 
sec.  7(d),  Department  cif  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  A— General 

§  578.1    Applicability  and  scope. 

(a)  General.  The  Supportive  Housing 
Demonstration  program  contained  in 
subtitle  C  of  title  IV  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  is 
designed  to  develop  innovative 
approaches  for  providing  supportive 
housing,  especially  to  deinstitutionalized 
homeless  individuals,  homeless  families 
with  children,  and  homeless  individuals 
with  mental  disabilities  and  other 
handicapped  homeless  persons.  A 
central  purpose  of  the  program  is  to 
provide  supportive  housing  for 
deinstitutionalized  homeless  individuals 
and  other  homeless  individuals  with 
mental  disabihties.  It  is  designed  to 
determine: 

(1)  The  cost  of  acquisition, 
rehabilitation,  new  constmction,  or 
leasing  of  existing  structures  for  the 
provision  of  supportive  housing; 

(2)  Tne  cost  of  operating  such  housing 
and  providing  supportive  services  to  the 
residents  of  such  housing; 

(3)  The  social,  financial,  and  other 
advantages  of  such  housing  as  a  means 
of  assisting  homeless  individuals;  and 

(4)  The  lessons  that  the  provision  of 
supportive  housing  might  have  for  the 
design  and  implementation  of  housing 
programs  that  serve  homeless 


individuals  and  families  with  special 
needs,  particularly  deinstitutionalized 
homeless  individuals,  homeless  families 
with  children,  and  homeless  individuals 
with  mental  disabilities  and  other 
handicapped  homeless  persons. 

(b)  Components.  The  Supportive 
Housing  Demonstration  program 
consists  of  two  components:  Permanent 
housing  for  handicapped  homeless 
persons  and  transitional  housing.  Part 
578  of  this  title  implements  the  program 
for  permanent  housing  for  handicapped 
homeless  persons.  Part  577  of  this  title 
implements  the  transitional  housing 
program. 

§578.5    Definitions. 

As  used  in  this  part: 

Applicant  means  the  State  in  which 
permanent  housing  for  handicapped 
homeless  persons  is  to  be  located,  or  a 
tribe.  An  applicant  may  be  the  state 
housing  finance  agency  (or  other  State 
agency)  that  customarily  implements     - 
housing  programs  for  the  State  and  that 
is  identified  by  statute  to  participate  in 
housing  programs  in  the  State. 

Child  care  services  means 

(1)  Establishing,  licensing,  and 
operating  a  child  care  facility  for 
residents;  or 

(2)  (i)  Contributions  for  the  child  care 
costs  of  residents  to  existing  community 
child  care  programs  and  facilities;  and 

(ii)  Counseling  designed  to  inform  the 
residents  of  public  and  private  child 
care  services  for  which  they  are  eligible. 

(3)  Child  care  services  assisted  under 
this  part,  whether  an  on-site  facility 
operated  by  the  recipient  or  an  off-site 
facility  contributed  to  by  the  recipient, 
must  meet  any  applica'ble  State  and 
local  laws. 

Comprehensive  Housing  AffordabiHty 
Strategy  (CHAS  or  housing  strategy) 
means  the  housing  strategy  prepared  by 
a  jurisdiction  and  submitted  to  HUD  in 
accordance  with  24  CFR  part  91. 

Date  of  initial  occupancy  means  the 
date  that  the  permanent  housing  is 
initially  occupied  by  a  homeless  person 
for  whom  assistance  is  provided  under 
this  part.  If  the  assistance  is  for  an 
existing  homeless  facility,  the  date  of 
initial  occupancy  is  the  date  that 
services  are  first  provided  to  the 
residents  of  permanent  housing  with 
funding  under  this  part. 

Deinstitutionalized  homeless 
individual  means  a  homeless  individual 
with  mental  disabilities  who  has  been 
discharged  or  released  from  a  mental 
insitution  or  hospital,  a  halfway  house, 
or  similar  facility  providing  housing  and 
supportive  services  to  its  residents.  This 
term  includes  a  homeless  family,  if  the 
head  of  the  family  (or  the  spouse  of  the 
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head  of  the  family)  is  a 
deinstitutionalized  homeless  individual. 
Employment  assistance  means 

(1)  Placement  of  residents  in  jobs 
outside  the  housing  or,  if  this  is  not 
feasible,  employment  of  residents  in  the 
operation  and  maintenance  of  the 
housing; 

(2)  Where  necessary  and  appropriate, 
payment  of  reasonable  transportation 
costs  of  residents  to  places  of 
employment  outside  the  housing; 

(3)  Employment  counseling;  and 
(4}  Technical  courses  leading  to 

employment. 

Handicapped  homeless  person  means 
a  handicapped  person  who 

(1)  Is  a  homeless  individual; 

(2)  Is  currently  not  a  homeless 
individual  but  who  is  at  risk  of 
becoming  a  homefess  individual  through 
eviction  from  permanent  housing, 
including  private  dwelling  units  or 
institutions,  and  lacks  the  resources  and 
support  network  needed  to  obtain 
access  to  housing;  or 

(3]  Has  been  a  resident  of  transitional 
housing  assisted  under  the  Transitional 
Housing  program,  described  in  24  CFR 
part  577.  This  term  may  include  a 
homeless  family,  if  the  head  of  the 
family  (or  the  spouse  of  the  head  of  the 
family)  is  a  handicapped  homeless 
person. 

Handicapped  or  handicapped  person 
means  a  household  composed  of  one  or 
more  persons  at  least  one  of  whom  is  an 
adult  who  has  a  disability.  A  person  is 
considered  to  have  a  disability  if  such 
person  is  determined  to  have  a  physical, 
mental,  or  emotional  impairment  that  is 
expected  to  be  of  long-continued  and 
indefmite  duration,  substantially 
impedes  his  or  her  ability  to  live 
independently,  and  is  of  a  nature  that 
the  ability  to  live  independently  could 
be  improved  by  more  suitable  housing 
conditions.  This  term  includes: 

(1)  An  indiviudal  who  is 
developmen tally  disabled,  i.e.,  an 
individual  who  has  a  severe  cHronic 
disability  that: 

(i)  Is  attributable  to  a  mental  or 
physical  impairment  or  combination  of 
mental  and  physical  impairments; 

(ii)  Is  manifested  before  the  person 
attains  age  22: 

(iii)  Is  likely  to  continue  ihdeBnitely; 

(iv)  Results  in  substantial  functional 
limitations  in  three  or  more  of  the 
following  areas  of  major  life  activity: 

(A)  Self-care; 

(B)  Receptive  and  expressive 
language; 

tC)  Learning; 

(D)  Mobility; 

(E)  Self-direction; 

(F)  Capacity  for  independent  living; 
and 


(G)  Economic  self-sufficiency;  and 

(v)  Reflects  the  person's  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary,  or  generic  care, 
treatment  or  other  services  that  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated. 

(2)  An  individual  who  is  chronically 
mentally  ill,  i.e.,  an  individual  who  has  a 
severe  and  persistent  mental  or 
emotional  impairment  that  seriously 
limits  his  or  her- ability  to  live 
independently  {e.g.,  by  limiting 
functional  capacities  relative  to  primary 
aspects  of  daily  living  such  as  personal 
relations,  living  arrangements,  work,  or 
recreation),  and  whose  impairment 
could  be  improved  by  more  suitable 
housing  conditions. 

Homeless  meanf: 

(1)  An  individual  or  family  that  lacks 
a  fixed,  regular,  and  adequate  nighttime 
residence;  or 

(2)  An  individual  or  family  that  has  a 
primary  nighttime  residence  that  is: 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(iii)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(3)  This  term  does  not  include  any 
individual  imprisoned  or  otherwise 
detained  under  an  Act  of  the  Congress 
or  a  State  law. 

Homeless  family  with  children  means 
a  homeless  family  that  includes  at  least 
one  parent  or  guardian  and  one  child 
under  the  age  of  18,  a  homeless  pregnant 
woman,  and  a  homeless  individual  in 
the  process  of  seeming  legal  custody  of 
any  person  who  has  not  attained  the  age 
of  18  years. 

HUD  means  the  U.S.  Department  of 
Housing  and  Urban  Development. 

New  construction  means  the  building 
of  a  structure  where  none  existed  or  an 
addition  to  an  existing  structure  that 
increases  the  floor  area  by  more  than 
100  percent 

Gyrating  costs  means  expenses  that 
a  recipient  incurs  for 

(1)  Administration  (including  staff 
salaries),  maintenance,  minor  or  routine 
repair,  repair  «md  maintenance  reserve, 
security  and  rental  of  the  housing; 

(2)  Utilities,  insurance,  fuel, 
furnishings,  and  equipment  for  the 
housing; 

(3)  Relocation  assistance  under 
S  57&315  of  this  part,  including 
payments  and  services;  and 


(4)  Other  costs  associated  with 
operating  the  permanent  housing. 

Permanent  housing  for  handicapped 
homeless  persons  ot  permanent  housing 
means  housing  assisted  under  this  part: 

(1)  That  provides  community-based, 
long-term  housing  and  appropriate 
supportive  services  for  not  more  than 
eight  handicapped  homeless  persons 
and  their  families  (or  16  such  persons 
and  their  families  but  only  if  not  more 
than  20  percent  of  the  units  in  the 
structure  are  designed  for  handicapped 
persons)  and  that  is  carried  out  by  a 
project  sponsor  in  homes  designed 
solely  for  housing  handicapped 
homeless  persons,  or  dwelling  units  in  a 
rental  apartment  building,  a 
condominium  project,  or  a  cooperative 
project;  and 

(2)  That  has  as  its  purpose,  through 
providing  housing  and  supportive 
services,  maximizing  each  resident's 
ability  to  live  independently  within  a 
permanent  housing  environment. 

Private  nonprofit  organization  means 
a  secular  or  religious  organization,  no 
part  of  the  net  earnings  of  which  may 
inure  to  the  benefit  of  any  member, 
founder,  contributor,  or  individual.  The 
organization  must: 

(1)  Have  a  voluntary  board; 

(2)(i)  Have  a  functioning  accounting 
system  that  is  operated  in  accordance 
with  generally  accepted  accounting 
principles,  or 

(ii)  Designate  an  entity  that  will 
maintain  a  functioning  accounting 
system  for  the  organization  in 
accordance  with  generally  accepted 
accounting  principles;  and 

(3)  Practice  nondiscrimination  in  the 
provision  of  assistance  under  the 
permanent  housing  program  in 
accordance  with  the  authorities 
described  in  9  578.335(a)  of  this  part 

Project  sponsor  means  a  private 
nonprofit  organization  that  an 
authorized  official  of  the  applicant 
approves  as  financially  responsible,  or  a 
public  housing  agency  (PHA).  The 
project  sponsor  must  operate  the 
permanent  housing  for  handicapped 
homeless  persons,  and  must  provide  (or 
coordinate  the  provision  of)  supportive 
services  to  the  residents  of  such  ^ 
housing. 

Recipient  means  the  applicant  that 
executes  a  grant  agreement  with  HUD. 
The  recipient  provides  assistance  to  the 
project  sponsor  for  the  operation  of 
permanent  housing  for  handicapped 
homeless  persons  and  facilitates  the 
provision  of  necessary  supportive 
services  to  the  residents  of  the 
permanent  housing. 

Rehabilitation  means  the 
improvement  of  an  existing  structure  or 
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an  addition  to  an  existing  structure  that 
does  not  increase  the  floor  area  by  more 
than  100  percent.  Rehabilitation  does 
not  include  minor  or  routine  repairs. 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  any 
other  territory  or  possession  of  the 
United  States. 

Supportive  services  means  services 
provided  to  residents  of  permanent 
housing  for  the  purpose  of  maximizing 
each  resident's  ability  to  live 
independently  within  a  permanent 
housing  environment.  Supportive 
services  must  address  the  special  needs 
of  the  handicapped  homeless  persons  to 
be  served  and  must  assist  in 
accompUshing  the  purpose  of  permanent 
housing.  Supportive  services  may 
include,  but  are  not  limited  to: 

(1)  Case  management; 

(2)  Medical  and  psychological 
counseling  and  supervision: 

(3)  Life  skills  training;  | 

(4)  Nutritional  counseling;     ' 

(5)  Assistance  in  obtaining  other 
Federal,  State,  and  local  assistance 
available  for  residents  of  permanent 
housing  facilities,  including  mental 
health  benefits;  employment  counseling; 
medical  assistance;  Veterans'  benefits; 
and  income  support  assistance,  such  as 
Supplemental  Security  Licome  benefits. 
Aid  to  Families  with  Decndent 
Children.  General  Assistance,  and  Food 
Stamps;  and 

(6)  Other  services,  such  as  child  care 
and  employment  assistance. 

All  or  part  of  the  supportive  services 
may  be  provided  directly  by  the 
recipient  or  the  project  sponsor,  or  by 
arrangement  with  public  or  private 
service  providers.  { 

Tribe  means  any  Indian  tribe,  band, 
group,  or  nation,  including  Alaska 
Indians,  Aleuts,  and  Eskimos  and  any 
Alaskan  Native  Village,  of  the  United 
States,  which  is  considered  an  eligible 
recipient  under  title  I  of  the  Indian  Sel?- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450)  or  was 
considered  an  eligible  recipient  under 
the  State  and  Local  Fiscal  Assistance 
Act  of  1972  (31  U.S.C.  6701)  before 
repeal  of  that  A6t.  Eligible  recipients 
under  the  Indian  Self-Determination  and 
Education  Assistance  Act  are 
determined  by  the  Bureau  of  Indian 
AfFairs. 


9578.10 

Upon  completion  of  a  determination 
and  finding  of  good  cause  by  the 
Assistant  Secretary  for  Commanity 
Planning  and  Development  HUD  may 


waive  any  provision  of  this  part  in  any 
particular  case  subject  only  to  statutory  • 
limitations.  Each  waiver  must  be  in 
writing,  and  must  be  supported  by 
documentation  of  the  facts  and  reasons 
that  formed  the  basis  for  the  waiver. 
HUD  will  publish  a  notice  in  the  Federal 
Register  informing  the  public  of  all 
waivers  granted  under  this  section  and 
containing  all  relevant  information 
concerning  the  waiver. 

Subpart  B— Assistance  Provided 

§  578.100    Types  of  assistance. 

(a)  Assistance  available.  Grant 
assistance  for  permanent  housing  is 
available  for: 

(1)  Acquisition  of  land  or  structures; 

(2)  Rehabilitation  of  structures; 

(3)  New  construction; 

(4)  Operating  costs;  and 

(5)  Supportive  services  costs, 
including  costs  for  employment 
assistance  and  child  care  services. 

(b)  Eligibility  for  more  than  one  type 
of  assistance.  Applicants  may  apply  for 
more  than  one  type  of  assistance. 

(c)  Use  of  permanent  housing 
assistance.  Assistance  available  for 
permanent  housing  may  be  used: 

(1)  To  establish  new  permanent 
housing  facilities; 

(2)  To  expand  permanent  housing  in 
order  to  increase  the  number  of 
homeless  persons  served  or  to  increase 
the  level  of  supportive  services  provided 
to  homeless  persons; 

(3)  To  bring  permanent  housing  to  a 
level  that  meets  State  and  local 
government  health  and  safety  standards; 

(4)  To  replace  the  loss  of  private 
funding  for  permanent  housing  that  has 
ceased  after  completion  of  the  funding 
period  specified  in  the  award  of  private 
funding  up  to  the  amount  lost  or  the  limit 
in  S  578.117  of  this  part  whichever  is 
lower  and 

(5)  To  continue  funding  permanent 
housing  where  the  recipient  has 
received  funding  under  this  part  for 
supportive  services  or  operating  costs. 

(d)  Structures  used  for  multiple 
purposes.  Structures  use  to  provide 
permanent  housing  may  also  be  used  for 
other  purposes.  For  example,  a  structure 
may  contain  facilities  for  an  emergency 
shelter  as  well  as  permanent  housing, 
may  be  used  to  provide  supportive 
services  to  the  public  at  large,  or  may 
include  commercial  space.  Under  these 
circumstances,  however,  acquisition, 
rehabilitation,  and  new  construction 
grants  will  be  available  only  in 
proportion  to  the  use  of  the  structure  for 
permanent  housing,  and  the  funding  for 
operating  costs  and  supportive  services 
costs  will  be  available  only  to  support 


the  costs  related  to  the  permanent 
housing  to  be  provided. 

(e)  Technical  assistance.  HUD  may 
offer  technical  assistance,  as  described 
in  §  578.120  of  this  part. 

$578,105   Acquisition  grants. 

(a)  Use.  HUD  will  grant  funds  to 
recipients  to: 

(1)  Defray  the  cost  of  the  acquisition 
of  real  property  selected  by  the 
recipients  for  tise  in  the  provision  of 
permanent  housing  (including  property 
acquired  through  the  Single  Family 
Property  Disposition  Homeless 
Initiative);  or 

(2)  Repay  the  outstanding  debt  on  a 
loan  made  to  purchase  property  that  will 
be  used  in  the  provision  of  permanent 
housing,  if  the  property  has  not  been 
used  previously  as  supportive  housing. 

(b)  Existing  facilities.  HUD  will  not 
provide  assistance  under  this  part  for 
acquisition  of  existing  facilities  that 
currently  serve  the  homeless,  except 
properties  leased  through  the  Single 
Family  Property  Disposition  Homeless 
Initiative,  described  in  subpart  E  of  24 
CFR  part  291. 

(c)  Amount.  If  the  applicant  meets  the 
matching  share  requirements  at 

S  578.130  of  this  part,  the  maximum 
grant  available  for  acquisition  is  the 
lower  of: 

(1)  $200,000;  or 

(2)  TheLiotal  cost  of  the  acquisition 
minus  the  applicant's  contribution 
toward  the  cost  of  the  acquisition. 

(d)  Increased  amounts.  In  areas 
determined  by  HUD  to  have  high 
acquisition  and  rehabilitation  costs, 
grants  of  more  than  $200,000,  but  not 
more  than  $400,000,  may  be  available. 
(A  list  of  these  geographic  areas  is 
included  in  the  application  package  or  is 
available  from  HUD*field  offices.)  All 
requirements  for  matching  funds 
described  in  9  578.130  of  Uiis  part  are 
applicable  to  increased  grants.         , , 

$578,110   Rehabmtatlon  grants. 

(a)  Use.  HUD  will  grant  funds  to 
recipients  to  defray  the  cost  of 
rehabilitation  of  structures  selected  by 
the  recipients  for  use  in  the  provision  of- 
permanent  housing. 

(b)  Amount  If  an  applicant  meets  the 
matching  share  requirements  at 

S  578.130  of  this  part  the  maximum 
grant  available  for  rehabilitation  is  the 
lower  of: 

(1)  $20a000;  or 

(2)  The  total  cost  of  the  rehabiUtation 
minus  the  applicant's  contribution 
toward  the  cost  of  the  rehabilitation. 

(c)  Increased  grants.  In  areas 
determined  by  HUD  to  have  high 
acquisition  and  rehabilitation  costs, 
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grants  of  more  than  $200,000,  but  not 
more  than  $400,000,  may  be  available. 
(A  list  of  these  geographic  areas  is 
included  in  the  application  package  or  is 
available  from  HUD  field  offices.)  All 
requirements  for  matching  funds 
described  in  §  578.130  of  this  part  are 
applicable  to  increased  grants. 

§578.112   New  constniction  grants. 

(a)  Use.  HUD  will  grant  funds  to 
recipients  to  defray  the  cost  of  new 
construction  of  facilities  for  use  in  the 
provision  of  permanent  housing  where 
the  applicant  demonstrates  that  the 
costs  associated  with  new  construction 
are  substantially  less  than  the  costs 
associated  with  rehabilitation  or  the 
applicant  provides  evidence  of  lack  of 
available  units  that  could  be  acquired 
and  rehabilitated  at  a  cost  less  than  new 
construction. 

(b)  Amount.  If  the  applicant  meets  the 
matching  share  requirements  at 

§  578.130  of  this  part,  the  maximum 
grant  available  for  new  construction  is 
the  lower  of: 

(1)  $200,000;  or 

(2)  The  total  cost  of  the  new 
construction  minus  the  applicant's 
contribution  toward  the  cost  of  the  new 
construction. 

(c)  Increased  grants.  In  areas 
determined  by  HUD  to  have  high 
acquisition  and  rehabilitation  costs, 
grants  of  more  than  $200,000,  but  not 
more  than  $400,000,  may  be  available. 
(A  list  of  these  geographic  areas  is 
included  in  the  applieation  package  or  is 
available  from  HUD  field  offices.)  All 
requirements  for  matching  funds 
described  in  S  578.130  of  this  part  are 
applicable  to  increased  grants. 


§578.115 
costs. 


Funding  for  supportivt  ssrvlcss 


(a)  General.  HUD  will  provide  grants 
to  pay  a  portion  (as  described  in 

S  578.117  of  this  part)  of  the  actual 
supportive  services  costs  of  permanent 
housing. 

(b)  Supportive  services  costs.  Costs 
associated  with  providing  supportive 
services,  approved  by  HUD,  to  residents 
of  permanent  housing  for  the  purpose  of 
maximizing  each  resident's  ability  to 
live  independently  within  a  permanent 
housing  environment  include  salaries 
paid  to  providers  of  supportive  services, 
the  costs  of  conducting  resident 
supportive  services  needs  assessments, 
and  any  other  costs  directly  associated 
with  providing  such  services. 

§578.116    Funding  for  opsrating  costs. 

(a)  General.  HUD  will  provide  grants 
to  pay  a  portion  (as  described  in 
§  578.117  of  this  part)  of  the  actual 
operating  costs  of  permanent  housing. 


(b)  Operating  costs.  Operating  costs 
are  tfiose  associated  with  the  day-to-day 
operation  of  the  permanent  housing. 
Tliey  include  the  actual  expenses  that  a 
recipient  incurs  for  administration, 
including  staff  salaries  (but  not  salaries 
of  supportive  services  providers  which 
will  be  charged  to  those  categories); 
maintenance;  minor  or  routine  repair, 
repair  and  maintenance  reserve; 
security;  rental,  utilities,  insurance,  fuel, 
furnishings,  and  equipment  costs  for  the 
housing;  and  relocation  assistance  imder 
§  578.315  of  this  part,  including 
payments  and  services. 

§  578.1 17    Rsdplsnt  stars  of  supportivs 
ssrvlcss  snd  opsrstlng  costs. 

(a)  General.  Assistance  for  supportive 
services  and  operating  costs  will  be 
initially  available  for  up  to  75  percent  of 
the  total  cost  for  two  years  and  up  to  50 
percent  of  the  total  cost  for  the  next 
three  years.  Assistance  may  be  renewed 
under  {  578.217  of  this  part  for  a  period 
of  time  not  to  exceed  the  difference 
between  the  initial  funding  period  and 
ten  years  from  the  date  of  initial 
occupancy.  Assistance  during  the 
renewal  period  may  be  for  up  to  the 
lower  of: 

(1)  the  amoimt  of  assistance  for 
supportive  services  and  operating  costs 
provided  imder  this  part  for  the  final 
year  of  the  initial  funding  period 
multiplied  by  the  number  of  years  in  the 
renewal  period;  or 

(2)  50  percent  of  the  total  cost  of 
supportive  services  and  operating  costs 
during  the  renewal  period. 

(b)  Recipient  share.  ITie  recipient 
must  show  that  it  has  cash  resources  to 
pay  the  percentage  of  the  total  cost  of 
supportive  services  and  operating  costs 
not  funded  by  HUD.  Prior  to  the  start  of 
each  operating  year,  the  recipient  will 
be  required  to  submit  documentation 
firmly  establishing  the  availabiUty  of 
cash  resources  to  pay  the  recipient's 
share  of  costs  for  the  upcoming  year.  If 
this  requirement  is  not  met,  HUD  may 
withhold  supportive  services  or 
operating  cost  payments. 

(c)  Commitment  of  grant  amounts. 
Upon  approval  of  an  application  for 
assistance  for  supportive  services  or 
operating  costs,  HUD  will  obligate 
amounts  for  a  period  not  to  exceed  five 
operating  years  commencing  on  the  date 
of  initial  occupancy.  The  total  amount 
obligated  will  be  equal  to  an  amount 
necessaiy  for  five  years  of  operation, 
less  the  recipient's  share  of  such  costs. 
Each  year,  following  submission  of  the 
recipient's  documentation  of  cash 
resources  to  pay  its  share  of  costs,  HUD 
will  make  cost  payments  to  the  recipient 
for  HUD's  share  of  costs  incurred  that 
year.  The  recipient  may  reapply  for  a 


grant  to  pay  a  portion  of  the  supportive 
services  or  operating  costs  of  the 
permanent  housing  for  a  period  not  to 
exceed  the  difference  between  the  initial 
funding  period  and  ten  years  from  the 
date  of  initial  occupancy.  If  approved  for 
renewal,  the  same  commitment  and 
payment  procedures  will  be  followed  as 
with  the  initial  grant. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  0MB  Control  Number  2506- 
0112) 

§578.119    Admlnistrsttvs  costs  for  grsnts. 

(a)  General.  Up  to  five  percent  of  any 
grant  awarded  under  this  part  may  be 
used  for  the  purpose  of  paying  costs  of    , 
administering  the  assistance. 

(b)  Administrative  costs.  Grant 
administration  costs  include  the  costs 
associated  with  accounting  for  the  use 
of  grant  fimds,  preparing  reports  for 
submission  to  HUD,  obtaining  program 
audits,  tracking  clients  to  measure 
program  effectiveness,  and  similar  costs 
related  to  administering  the  grant  after 
the  award.  This  does  not  include  the 
costs  of  carrying  out  activities  eligible 
under  §S  578.105  through  578.116  of  this 
part,  since  those  costs  are  eligible  as 
part  of  such  activities. 

§578.120   Tschnlcsl  ssststsncs. 

(a)  General.  HUD  will  set  aside  up  to  ■ 
two  percent  of  the  amount  available 
annually  for  the  Supportive  Housing 
Demonstration  program  to  provide 
technical  assistance  under  this  part  and 
part  577  in  the  following  areas: 

(1)  Establishing  housing  facilities; 
(2]  Operating  facilities;  and 
(3)  Providing  or  obtaining  supportive 
services  for  the  residents. 

(b)  Technical  assistance.  Technical 
assistance  is  the  provision  of  skills  or 
knowledge  by  organizations  or 
individuals  to  applicants  (or  prospective 
applicants)  and  recipients  to  help  them   . 
plan,  develop,  administer,  and/or 
evaluate  their  permanent  housing 
program  or  specific  activities  more 
effectively.  Technical  assistance  also 
includes  the  development  collection, 
processing,  and  dissemination  of 
program  information  for  local  and 
national  program  management.  The 
assistance  may  include,  but  is  not 
limited  to,  written  information  such  as 
papers,  monographs,  manuals,  guides, 
and  brochures;  person-to-person 
exchanges;  and  training  such  as 
seminars,  classes,  workshops,  and 
meetings. 

(c)  Selection  of  providers.  From  time 
to  time,  as  HUD  determines  the  need. 
HUD  will  advertise  and  competitively 
select  providers  to  deliver  assistance  to 
Supportive  Housing  Demonstration 
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redpient*  or  applicants  (or  prospective 
applicants).  HUD  may  enter  into 
contracts,  grants,  or  cooperative 
agreements,  as  appropriate,  to 
implement  the  technical  assistance. 

isn.i»   UmNMonsonuaeof 


(a)  Maintenance  of  effort  No 
assistance  received  under  this  part  (or 
any  State  or  local  government  funds 
used  to  supplement  this  assistance)  may 
be  used  to  replace  funds  provided  under 
any  State  or  local  government 
assistance  programs  previously  used,  or 
designated  for  use,  to  assist 
handicapped  persons,  homeless  persons, 
or  handicapped  homeless  persons. 

(b)  Primarily  religious  ^ 
organizations — (1)  Provision  of 
assistancciS)  HUD  will  provide 
assistance  to  a  recipient  that  will  use  a 
primarily  religious  organization  as  a 
pro)ect  sponsor,  if  the  primarily  religious 
organization  agrees  to  provide  housing 
and  supportive  services  in  a  manner  that 
is  free  firom  religious  influence  and  in 
accordance  with  the  following  | 
principles: 

(A)  It  will  not  discriminate  against 
any  employee  or  applicant  for 
employment  on  the  basis  of  religion  and 
will  not  limit  employment  or  give 
preference  in  employment  to  persons  on 
the  basis  of  religion; 

(B)  It  will  not  discriminate  against  any 
person  applying  for  housing  or 
supportive  services  on  the  basis  of 
religion  and  will  not  limit  such  housing 
or  services  or  give  preference  to  persons 
on  the  basis  of  religion; 

(C)  It  will  provide  no  religious 
instruction  or  counseling,  conduct  no 
religious  worship  or  services,  engage  in 
no  religious  proselytizing,  and  exert  no 

.  other  religious  influence  in  the  provision 
of  housing  and  supportive  services. 

(ii)  HUD  will  provide  assistance  to  a 
recipient  that  will  use  a  primarily 
religious  organization  as  a  project 
sponsor,  only  if  the  assistance  will  not 
be  used  to  acquire  a  structure  to  be 
owned  by  the  project  sponsor  or  to 
rehabilitate  a  structure  owned  by  the 
project  sponsor,  except  as  described  in 
paragraph  (b)(2)  of  this  section. 

(2)  Acquisition  and  rehabilitation  of 
structures  owned  by  primarily  religious 
organizations.  Acquisition  and 
rehabilitation  grants  may  be  used  to 
rehabilitate  a  structure  that  is  owned  by 
a  primarily  religious  organization,  only 

(i)  The  structure  (or  portion  of  the 
structure)  that  is  to  be  rehabilitated  with 
HUD  assistance  has  been  leased  to  a 
wholly  secular  private  nonproflt 
organization  that  will  serve  as  the 
project  sponsor,  or  to  the  recipient; 


(ii)  The  HUD  assistance  will  be 
provided  to  the  project  sponsor  or  to  the 
recipient  to  make  the  improvements, 
rather  than  to  the  primarily  religious 
organization; 

(iii)  The  leased  structure  will  be  used 
exclusively  for  secular  purposes 
available  to  all  persons  regardless  of 
religions; 

(iv)  The  lease  payments  provided  to 
the  primarily  religiotis  organization  do 
not  exceed  the  fair  market  rent  of  the 
structure  without  the  rehabilitation; 

(v)  The  cost  of  improvements  that 
benefit  any  portion  of  the  structure  that 
is  not  used  for  the  provision  of 
permanent  housing  assisted  under  this 
Part  will  be  allocated  to  and  paid  for  by 
the  primarily  religious  organization;  and 

(vi)  The  primarily  religious 
organization  agrees  that  if  the  project 
sponsor  or  the  recipient  does  not  retain 
the  use  of  the  leased  premises  for 
wholly  secular  purposes  for  the  useful 
life  of  the  improvements,  the  primarily 
religious  organization  will  pay  an 
amount  equal  to  the  residual  value  of 
improvements  to  the  project  sponsor  or 
recipient  that  will  remit  the  amount  to 
HUD. 

(3)  Assistance  to  a  wholly  secular 
private  nonprofit  organization 
established  by  a  primarily  religious 
organization,  (i)  If  a  primarily  religious 
organization  is  foreclosed  from  direct 
participation  as  a  project  sponsor  under 
the  requirements  set  forth  in  paragraph 
(b)(2)  of  this  section,  the  primarily 
religious  organization  may  establish  a 
wholly  secular  private  nonprofit 
organization  to  serve  as  the  project 
sponsor  under  this  part. 

(A)  The  wholly  secular  organization 
must  agree  to  provide  housing  and 
supportive  services  in  a  manner  that  is 
free  fit)m  religious  influences  and  in 
accordance  with  the  principles  set  forth 
in  paragraph  (b)(l)(i)  of  this  section. 

(B)  The  wholly  secular  organization 
may  enter  into  a  contract  with  the 
primarily  religious  organization  to 
provide  supportive  services  for  the 
project.  In  such  a  case,  the  primarily 
religious  organization  must  agree  in  the 
contract  to  carry  out  its  contractual 
responsibilities  in  a  manner  free  bom 
religious  influences  and  in  accordtuice 
with  the  principles  set  forth  in 
paragraph  (b)(l)(i)  of  this  section. 

(C)  Tlie  acquisition  and  rehabilitation 
grants  are  subject  to  the  requirements  of 
paragraph  (b)(2)  of  this  section. 

(ii)  HUD  will  not  require  the  primarily 
religious  organization  to  establish  the 
wholly  secular  organization  before  the 
selection  of  the  application.  In  such  a 
case,  the  applicant  must  name  the 
wholly  secular  organization  as  the 
project  sponsor  in  the  application.  In 


determining  whether  the  wholly  secular 
organization  is  financially  responsible, 
the  applicant  may  consider  the  primarily 
religious  organization's  Bnancial 
responsibility  and  its  commitment  to 
provide  appropriate  resources  to  the 
project  sponsor  upon  its  formation.  The 
project  sponsor's  capacity  to  provide 
housing  and  supportive  services  to 
handicapped  homeless  persons  may  be 
used  on  the  primarily  religious 
organization's  capacity  and  its 
commitment  to  provide  appropriate 
resources  to  the  project  sponsor  after  its 
formation.  The  requirement  with  regard 
to  site  control,  described  in 
§  578.210(b)(12)  of  this  part,  may  be 
satisfied  if  the  applicant  demonstrates 
that  the  primarily  religious  organization 
has  site  control  and  has  a  conunitment 
to  transfer  control  of  the  site  to  the 
recipient  or  the  project  sponsor 
following  selection.  Since  the  wholly 
secular  organization  will  not  be  in 
existence  at  the  time  of  the  application, 
it  will  be  required  to  demonstrate  that  it 
meets  the  definition  of  a  private 
nonprofit  organization,  described  in 
S  578.5  of  this  part  If  such  an 
application  is  selected  for  funding,  the 
obligation  of  funds  will  be  conditioned 
upon  the  compliance  with  these 
requirements. 

S  S78.130   MatcMnQ  requirements, 

(a)  General.  The  recipient  must  match 
the  funding  provided  by  HUD  for  grants 
for  acquisition,  rehabilitation,  and  new 
construction  with  an  equal  amount  of 
resources  from  non-Federal  sources. 
(Funds  from  Community  Development 
Block  Grants  and  Community  Services 
Block  Grants  are  considered  non- 
Federal  sources.) 

(b)  Cash  resources.  The  matching 
calculation  may  include  cash  resources 
provided  to  the  permanent  housing  by 
the  recipient,  local  governments,  private 
resources,  and  resident  rent. 

(c)  "In-kind"  contributions.  The 
matching  calculation  may  include  the 
following  "in-kind"  contributions: 

(1)  Time  and  services  contributed  by 
volimteers  to  carry  out  the  permanent 
housing  |Mt>gram  at  the  value  of  $10  an 
hour,  except  that  donated  professional 
services  [i.e.,  services  ordinarily 
performed  by  donors  for  payment,  such 
as  services  of  health  care  professionals, 
that  are  equivalent  to  services  they 
provide  in  their  occupations)  may  be 
counted  at  the  customary  charge  for  the 
services  provided; 

(2)  The  value  of  contributions  of 
materials  or  contributions  of  existing 
structures,  or  parts  of  structures,  in  the 
following  manner 
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(i)  Contributions  of  materials  and 
supplies; 

(ii)  A  contribution  of  a  fee  ownership 
in  a  structure,  to  the  extent  of  the  fair 
market  value  of  the  structure  or  portion 
of  the  structure  to  be  used  for  permanent 
housing,  except  to  the  extent  funds 
under  this  part  are  not  being  used  to 
fmance  acquisition  of  the  structure;  and 

(iii)  A  contribution  of  a  leasehold 
interest  in  a  structure,  to  the  extent  of 
the  fair  rental  value  of  the  structure  or 
portion  of  the  structure  to  be  used  for 
permanent  housing,  except  to  the  extent 
funds  under  this  part  are  not  being  used 
to  finance  lease  payments  for  the 
structure. 

^(d)  Maintenance  of  effort.  State  or 
local  government  funds  used  in  the 
matching  contribution  are  subject  to  the 
maintenance  of  effort  requirements 
described  at  S  578.125(a)  of  this  part. 

§578.135    Asaistanc*  under  other  HUO 
programs. 

(a)  Supplemental  assistance.  HUD 
will  permit  recipients  to  use  any 
assistance  that  may  be  awarded  under 
the  Emergency  Shelter  Grants  program 
(24  CFR  part  576)  or  Supplemental 
Assistance  for  Facilities  to  Assist  the 
Homeless  program  (24  CFR  part  579)  in 
conjunction  with  assistance  awarded 
under  this  part. 

(b)  Ineligible  projects.  HUD  will  not    - 
assist  a  project  under  this  part  if  the 
project  involves  a  structure  that  is 
assisted,  or  residents  of  the  structure 
will  receive  assistance,  under  the  U.S. 
Housing  Act  of  1937:  section  202  of  the 
Housing  Act  of  1959;  section  221(d)(3) 
(BMIR)  or  section  236  of  the  National 
Housing  Act  section  101  of  the  Housing 
and  Urban  Development  Act;  section 
811  of  the  National  Affordable  Housing 
Act:  or  subtitle  F.  title  IV  of  the  Stewart 
6.  McKinney  Homeless  Assistance  Act. 

(c)  HUD-owned  properties.  (1)  HUD 
will  make  I  lUD-owned  single  family 
properties  in  its  inventory  available  to 
applicants  or  potential  applicants  for 
acquisition  grants  to  purchase  for  use  as 
permanent  housing  for  handicapped 
homeless  persons.  To  obtain  these 
properties,  applicants  may  request  a 
listing  of  available  properties  from  the 
HUD  field  office.  Property  Disposition 
Branch.  If  an  applicant  wishes  to 
purchase  a  property  or  properties,  it 
must  enter  into  a  lease-option  agreement 
wrth  HUD.  Under  the  terms  of  the 
agreement,  HUD  will  lease  the  property 
to  the  applicant  for  up  to  six  months  for 
one  dollar.  The  lease-option  agreement 
will  state  that  the  applicant  may 
purchase  the  property  at  a  stated  price 
during  the  lease  period.  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  an  applicant  leasing  property 


under  this  section  may  not  sublease  or 
otherwise  occupy  the  property  until 
after  closing  of  the  sale.  During  the  lease 
period,  applicants  will  be  responsible 
for  all  taxes,  utilities,  and  maintenance, 
excluding  hazard  insurance.  Applicants 
demonstrating  a  lease-option  agreement 
at  the  time  their  application  for 
assistance  is  filed  will  be  regarded  as 
having  site  control  of  the  property  under 
§  578.210(bKl2]  of  this  part  If  the  option 
is  not  exercised,  the  lease-option 
agreement  will  expire  at  the  end  of  six 
months,  and  the  property  will  be 
returned  to  HUD's  inventory,  unless  an 
extension  of  time  is  authorized  by  HUD. 

(2)  An  applicant  may  be  allowed  to 
sublease  the  property  to  the  homeless 
while  its  application  for  assistance 
under  this  part  is  pending  if  the 
applicant  demonstrates  to  HUD's 
satisfaction  that  it  has  the  ability,  in  the 
event  its  application  is  not  approved,  to 
continue  in  a  lease  arrangement  with 
HUD  beyond  the  six-month  lease  term 
under  the  requirements  of  subpart  E  of 
24  CFR  part  291.' 

Subpart  C— Comprehensive  Housing 
AffordabiUty  Strategy 

§578.150    Comprehenstva  housing 
affordat>iHty  strategy. 

(a)  State  applicants.  Assistance  may 
not  be  made  available  under  this  part  to 
a  State,  State  housing  finance  agency,  or 
other  State  agency  unless  the  applicant 
has  submitted  certifications,  by  the 
official  responsible  for  submitting  the 
Comprehensive  Housing  Affordability 
Strategy,  that  the  proposed  activities  are 
consistent  with  the  housing  strategy  and 
that  the  jurisdiction  is  following  its 
HUD-approved  CHAS. 

(b)  Indian  tribes.  (1)  Before  October  1. 
1992,'  assistance  may  not  be  made 
available  under  this  part  to  an  Indian 
tribe  unless  the  tribe  has  either: 

(i)  Submitted  a  certification  of 
consistency  with  a  biennial 
Comprehensive  Homeless  Assistance 
Plan  (CHAP),  as  described  in  24  CFR 
part  90,  which  was  approved  by  HUD 
during  Fiscal  Year  1991,  and  a 
certification  that  it  is  following  the 
CHAP;  or 

(ii)  Completed  an  application  form 
that  demonstrates  how  the  proposed 
project  will  contribute  to  a 
comprehensive  approach  for  expanding 
the  supply  of  affordable  housing  within 
the  tribe's  jurisdiction,  and  submitted  a 
certiHcation  that  the  tribe  is  following 
the  strategy  outlined  in  the  application. 

(2)  After  October  1, 1992,  assistance 
may  not  be  made  available  under  this 
part  unless  the  tribe  has  completed  an 
application  form  that  demonstrates  how 
the  proposed  project  will  contribute  to  a 


comprehensive  approach  for  expanding 
the  supply  of  affordable  housing  within 
the  tribe's  jurisdiction,  and  submitted  a 
certification  that  the  tribe  is  following 
the  strategy  outlined  in  the  application. 

Subpert  D— Application  and  Selection 
Procees 

SS7a.200   Notieeofhindsvailal><INy. 

When  funds  are  made  available  for 
assistance  for  permanent  housing.  HUD 
will  publish  a  notice  of  fund  availability 
in  the  Federal  Register  in  accordance 
with  the  requirements  of  24  CFR  part  12. 
The  notice  will: 

(a)  Give  the  location  for  obtaining 
application  packages,  which  will 
provide  specific  application 
requirements  and  guidance: 

(b)  Specify  the  time  and  the  place  for 
submitting  completed  applications; 

(c)  State  the  amount  and  status  of 
funding  available  under  the  notice; 

(d)  Describe  the  factors  relative  to 
each  ranking  criterion  contained  in 

S  578.215  of  this  part  and  indicate  the 
weight  or  relative  importance  of  the 
ranking  criteria  as  they  will  be  applied 
to  the  funding  round  announced  in  the 
notice; 

(e)  Specify  the  timing  and  conditions 
for  curing  technical  deficiencies  in  a 
reviewed  application; 

(f)  Provide  a  checklist  of  application 
submission  requirements,  including 
certifications; 

(g)  Announce  any  separate  funding 
competitions  under  i  578.205(b)  of  this 
part,  including  the  categories  of 
permanent  housing  projects  that  will  be 
subject  to  the  separate  funding 
competitions  and  the  amount  of  funding 
available  in  each  funding  category;  and 

(h)  Provide  other  appropriate  program 
information  and  guidance,  including 
purpose,  authority,  and  eligibility. 


§578.205    SeteeUeni 

(a)  Selection  process.  The  selection 
process  for  assistance  under  this  Part 
consists  of  the  following  stages: 

(1)  Reviewing  applications  for 
eligibility  (see  j  578.210  of  this  part); 

(2)  Ranking  applications  (see  S  578.215 
of  this  part); 

(3)  Final  selection  (see  §  578.225  of 
this  part). 

(b)  Prohibition  of  disclosure  of 
selection  information.  The  selection 
process  for  assistance  under  this  part  is 
subject  to  the  prohibition  of  covered 
selection  information  regarding  the 
selection  process,  as  described  in  24 
CFR  part  4.  Applicants  for  or  recipients 
of  assistance  who  have  received 
covered  selection  information  may  be 
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subject  to  sanctions,  as  determined  to  be 
appropriate. 

S  571.210   Application  raqulwnwnta. 

(a)  Application.  To  be  considered  for 
assistance  under  this  part,  applications 

'for  assistance  must  be  filed  in  the  form 
prescribed  by  HUD  under  this  section, 
must  meet  the  requirements  of  this  part, 
and  must  be  submitted  within  the  time 
period  established  by  HUD  in  the  notice 
of  funds  availabihty  under  S  578.200  of 
this  part.  HUD  reserves  the  right  to 
reject  applications  where  the  applicant 
or  project  sponsor  has  an  outstanding 
obligation  to  HUD  that  is  in  arrears  or 
for  which  a  payment  schedule  has  not 
been  agreed  to,  or  whose  response  to  an 
audit  finding  is  overdue  or 
unsatisfactory.  | 

(b)  Application  contents.  At  a 
minimum,  HUD  will  require  applications 
to  contain:, 

(1)  Project  sponsor  data,  including 
identity,  description  of  past  experience, 
and  information  on  eligibility  to  receive 
assistance  and  fmancial  responsibility. 
Where  the  project  sponsor  is  a  private 
nonprofit  organization,  the  applicant 
must  demonstrate  that  the  project 
sponsor  has  been  approved  by  an 
authorized  official  of  the  State  as  to 
financial  responsibility. 

(2)  The  type  or  types  of  assistance 
requested  and  the  amount  of  funds 
requested  for  each  type. 

(3)  A  description  of  the  proposed 
project  including  information  regarding: 

(i)  The  property  to  be  used,  any 
proposed  acquisition,  rehabilitation,  or 
new  construction,  and  the  estimated 
costs  of  those  activities  and  how 
permanent  housing  funds  are  proposed 
to  be  used;  the  estimated  value,  as 
determined  by  an  appraisal,  of  the 
structure  if  the  fair  market  value  of  the 
structure  is  to  be  used  as  a  source  of 
matching  funds,  or  the  estimated  value, 
as  determined  by  an  appraisal,  of  the 
fair  rental  value  of  the  structure  if  that 
value  is  to  be  used  as  a  source  of 
matching  funds;  I 

(ii)  The  supportive  services  to  be 
offered  to  the  residents  and  the  method 
by  which  such  services  will  be  provided, 
and  plans  for  monitoring  and  evaluating 
such  services;  and 

(iii)  An  estimated  annual  cash  budget 
of  operating  costs  and  supportive 
services  costs  for  a  5-year  period. 

(4]  A  description  of  the  characteristics 
(to  include  racial  and  ethnic  data]  of  the 
handicapped  homeless  population  that 
will  occupy  the  permanent  housing  and 
the  number  of  individuals  proposed  to 
be  served. 

(5)  An  assessment  of  how  the 
proposed  permanent  housing  would 


meet  the  needs  of  handicapped 
homeless  persons  in  the  State. 

(6)  Evidence  of  the  public  and  private 
resources  expected  to  be  made  available 
to  meet  the  recipient  share  and  matching 
requirements  of  58  578.117  and  578.130 
of  this  part. 

(7)  A  certification  fi-om  the  public 
o^cial  responsible  for  submitting  the 
Housing  Affordability  Strategy, 
described  in  S  578.150  of  this  part, 
stating  that  the  proposed  project  is 
consistent  with  the  apphcable  housing 
strategy. 

(8)  For  applications  requesting  grants 
for  acquisition,  rehabilitation,  or  new 
construction,  an  assurance  satisfactory 
to  HUD  that  the  project  will  be  operated 
for  not  less  than  10  years  for  the  purpose 
specified  in  the  application. 

(9)  For  applications  requesting  grants 
for  operating  costs  or  supportive 
services  costs  but  not  for  acquisition, 
rehabilitation,  or  new  construction,  an 
assurance  satisfactory  to  HUD  that  the 
permanent  housing  will  be  operated  fpr 
the  purpose  specified  in  the  application 
for  the  year  for  which  such  assistance  is 
provided. 

(10)  A  letter  of  participation  from  an 
authorized  official  of  the  applicant 
containing  assurances  that  the  applicant 
will  promptly  transmit  assistance  to  the 
project  sponsor  and  will  facilitate  the 
provision  of  necessary  supportive 
services  to  the  residents  of  the  project. 

(11)  A  designation  of  the  State  (or 
tribal)  agency  responsible  for  the 
provision  of  services  to  handicapped 
persons  that  will  assist  the  applicant  in 
fulfilling  the  applicant's  responsibilities 
under  this  part. 

(12)  Evidence  that  the  applicant  or 
project  sponsor  has  control  of  the  site  or 
sites  involved  (i.e.,  deed  or  other  proof 
of  ownership,  lease,  option  to  purchase 
or  lease),  or  reasonable  assurance  that 
the  applicant  or  project  sponsor  will 
have  control  of  the  site  or  sites  not  later 
than  6  months  after  notification  of  a 
grant.  "Reasonable  assurances"  must  be 
satisfied  by  identification  of  a  suitable 
site  and  evidence  that  the  applicant  or 
project  sponsor  is  engaged  in 
negotiations  for  the  purpose  of  gaining 
control  of  the  identified  site. 

(13)  Evidence  that  the  resources  to 
carry  out  permanent  housing  assisted 
activities  will  be  available,  and 
evidence  that  resources  are  available  to 
carry  out  activities  that  are  not 
permanent  housing  assisted  but  are 
essential  to  the  acquisition, 
rehabilitation,  or  new  construction  of 
any  facility  that  will  contain  permanent 
housing  assisted  programs. 

(14)  (i)  A  written  statement  from  the 
unit  of  general  local  government  in 
which  the  permanent  housing  is 


proposed  to  be  located  that  the 
proposed  use  of  the  site  is  permissible 
under  applicable  zoning  ordinances  and 
regulations  or  other  evidence  that  the 
use  of  the  project  site  is  permissible 
under  applicable  zoning  ordinances  and 
regulations;  (ii)  or  a  statement  from  the 
applicant  describing  the  proposed 
actions  necessary  to  make  the  use  of  the 
site  permissible  under  apphcable  zoning 
ordinances  and  regulations,  with 
evidence  that  there  is  a  reasonable  basis 
to  beUeve  that  the  proposed  zoning 
actions  will  be  completed  successfully 
and  within  4  months  following 
submission  of  the  application;  (iii)  or 
proof  that  a  lawsuit  or  a  HUD  complaint 
related  to  the  proposed  site  has  been 
filed  challenging  the  legality  of  current 
zoning  ordinances  or  regulations  under 
Ihe  Fair  Housing  Act. 

(15)  An  assurance  that  the  applicant 
as  the  State  will  assume  all  the 
environmental  review  responsibility  that 
would  otherwise  be  performed  by  HUD 
under  24  CFR  part  50  as  the  responsible 
Federal  official  under  the  National 
Environmental  PoUcy  Act  of  1969 
^NEPA)  and  related  authorities  (see 

S  578.220  of  this  part  for  a  full  discussion 
of  the  environmental  review 
requirements  for  appUcants  under  this 
part). 

(16)  If  the  applicant  plans  to  provide 
family  violence  prevention  or  treatment 
services  with  assistance  under  this  part, 
a  certification  that  the  applicant  will 
develop  and  implement  procedures  to 
ensure  confidentiality  of  records 
pertaining  to  any  individtial  receiving 
such  services,  and  that  it  will  not  make 
public  the  address  or  location  of  any 
permanent  housing  used  as  a  family 
violence  shelter  without  the  written 
authorization  of  the  person  or  persons 
responsible  for  the  operation  of  the 
facility. 

(17)  For  applications  requesting  grants 
for  acquisition,  rehabilitation,  or  new 
construction,  evidence  that  the  proposed 
sites  are  accessible  to  supportive 
services  and  transportation. 

(18)  Other  certifications,  information, 
or  data  as  prescribed  by  HUD  in  the 
application  package,  including 
disclosures  required  by  24  CFR  part  12. 

(c)  Waiver  of  site  control.  HUD  may    . 
waive,  on  a  case-by-case  basis,  the 
requirement  that  the  applicant  have  site 
control  where: 

(1)  The  homeless  families  or 
individuals  served  own  or  control,  or 
will  eventually  own  or  control,  the  site; 

(2)  The  applicant  does  not  request 
funds  for  acquisition,  rehabilitation,  or 
new  construction; 

(3)  The  applicant  commits  to  provide 
comprehensive  supportive  services 


UMI 


Fedecal  Register  /  Vol.  57.  No.  3  /  Monday,  January  6,  1992  /  Proposed  Rules 


491 


appropriate  to  the  needs  of  the 
population  to  be  Berved;  and 

(4)  The  applicant  commits  to  begin 
providing  assistance  to  at  least  one 
homeless  family  or  individual  within  60 
days  of  the  date  of  execution  of  the 
grant  agreement  by  HUD. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2506- 
0112.) 

SS78.215    RanidngcmsrlitorappiGantt. 

(a)  In  general.  Applications  will  be 
assigned  a  rating  score  and  placed  in 
ranked  order,  based  upon  the  criteria 
described  in  paragraph  (b)  of  this 
section  and  described  in  more  detail  in 
the  Notice  of  Funds  Availability 
published  in  the  Federal  Register  at  the 
beginning  of  each  program  funding 
round. 

(b)  Criteria.  HUD  %vill  award  points 
and  rank  applications  for  assistance 
based  on  the  following  criteria: 

(1)  Pro)ect  sponsor  capacity: 

(2)  Innovative  quaUty  of  proposal 

(3)  Need  for  permanent  housing  in  the 
area  to  be  served; 

(4)  Delivery  of  supportive  services; 

(5)  Matching  resources  for  acquisition, 
rehabilitation,  or  new  construction  in 
excess  of  the  required  minimum; 

(6)  Rec^)ient  share  of  supportive 
services  and  operating  costs  in  excess  of 
the  required  minimum: 

(7)  Cost  effectiveness; 

(8)  Project  quality; 

(9)  Other  criteria  as  determined  by  the 
Secretary. 

9S78.217    AppUcattonmdMtection 
process  for  rsfMwsl  grants. 

(a)  General.  To  be  omsidered  for 
renewal  funding  for  operating  costs  and 
supportive  services,  recipients -must 
submit  a  request  for  such  funding,  in  the 
form  specifled  by  HUD,  to  the  local 
HUD  field  office  serving  the  area  in 
which  the  permanent  housing  is  located. 
In  order  to  assure  the  uninterrupted  flow 
of  supportive  services  and  operating 
funds  to  recipients,  the  request  must  be 
submitted  within  three  months  after  the 
start  of  the  recipient's  final  operating 
year  of  funding  under  the  initial  grant 

(b)  HUD  review.  Staff  in  the  local 
HUD  fiekl  office  in  which  the  permanent 
housing  is  located  will  evaluate  the 
recipient's  performance  in  the  previous 
year(s)  against  the  plans  projected,  and 
conunitted  to,  in  the  initial  apphcation 
for  assistance,  as  amended.  In 
particular.  HUD  will  consider  whether 
the  recipient  is  serving  a  homeless 
populatioa  whether  the  recipient  has 
shown  adequate  progress  as  evidenced 
by  the  timdy  expienditure  of  funds,  and 
whether  the  recipient  has  ■  sucoeesfiil 
record  of  maximising  eadi  resident's 


ability  to  live  independently  within  the 
permanent  housing.  In  determining  the 
recipient's  success  in  maximizing  each 
resident's  ability  to  live  independently, 
consideration  will  be  given  to  the  level 
and  type  of  problems  of  residents  and 
the  services  that  have  been  provided  in 
response  to  these  problems.  HUD  will 
also  review  the  proposed  budget  for  the 
renewal  period  and  documentation  for 
the  recipient's  share  of  costs  for  the 
initial  renewal  year. 

i  578.220    Envtronmental  rtvlew. 

(a)  CeneraUy.  (1)  The  environmental 
effects  of  each  application  must  be 
assessed  in  accordance  with  the 
provisions  of  the  National 
Environmental  PoUcy  Act  of  1969 
(NEPA)  (42  U.&C  4321)  and  related 
environmental  laws  and  authorities 
hsted  in  HUD's  implementing 
regulations  in  24  CFR  part  58. 

(2)  Environmental  regulations  provide 
for  certain  categorical  exclusions  under 
NEPA  and  set  conditions  imder  which 
excluded  activities  may  be  determined 
exempt  from  all  environmental  review 
requirements.  In  cases  where  proposed 
assistance  and  matching  contributions 
solely  involve  operating  costs  for 
facilities  or  the  provisions  of  supportive 
services,  and  the  structures  and  sites 
involved  in  the  permanent  housing  meet 
the  program  requirements  of  this  part 
these  activities  are  categorically 
excluded  by  regulation  and  may  be 
determined  fully  exempt  from 
envirorunental  review. 

[h)  Responsibility  for  review.  (1) 
Applicants  must  assume  responsibility 
for  environmental  review, 
decisionmaking,  and  action  for  each 
application  for  assistance,  in 
accordance  with  the  procedural 
provisions  of  the  NEPA  and  related 
envirorunental  laws  and  authorities 
defmed  in  HUUs  implementing 
regulations  in  24  CFR  part  58. 

(2)  An  applicant  must  include  in  its 
application  an  assurance  that  the 
applicant  will  assume  all  the 
environmental  review  responsibility  that 
would  otherwise  be  performed  by  HUD 
as  the  responsible  Federal  official  under 
NEPA  and  related  authorities  listed  in 
24  CFR  58.5,  including  acceptance  of 
jurisdiction  of  the  Federal  courts. 

(3)  The  assumption  of  legal 
responsibility  by  appbcants  does  not 
preclude  the  applicant's  arranging  for 
the  conduct  of  technical  reviews  by 
cooperating  local  governments  having 
an  established  tedhnical  capabiUty,  e.^., 
metropolitan  cities  in  which  the  project 
is  proposed  to  be  located.  The  af^icant 
imder  such  arrangements  must 
independendy  eraluate  informatiott 
submitted  and  assume  responsibility  for 


its  accuracy,  scope,  and  content  meet 
legal  requirements  attached  to  the 
Release  of  Funds  by  HUD;  determine  the 
completeness  of  the  review;  meet  any 
requirements  for  consultation,  as 
applicable,  under  24  CFR  58.5 
authorities;  and  assure  the  completion  of 
any  mitigation  measures  resulting  from 
technical  review  or  from  State 
consultations.  The  arrangements 
described  in  this  paragraph  are  in 
addition  to  the  ability  of  the  applicant  to 
adopt  relevant  and  adequate  prior 
reviews  conducted  by  HUD  or  another 
governmental  entity  if  the  reviews  meet 
the  particular  requirements  of  the 
Federal  environmental  law  or  authority 
under  which  they  would  be  adopted, 
and  only  under  certain  conditions  (e.g.,  a 
determination  that  no  environmentally 
significant  changes  have  occurred  since 
the  review  was  done). 

(c)  Timing  of  review  process  and 
restriction  on  release  of  funds.  (1)  An 
applicant  need  not  complete  the  review 
until  a  reasonable  time  after  HUD  has 
approved  the  application.  In  such  cases, 
the  award  is  subject  to  completion  of  the 
environmental  responsibilities  set  out  in 
24  CFR  part  58  within  a  reasonable  time 
period  after  notification  of  the  award 
(This  provision  does  not  preclude  the 
applicant  from  enclosing  its 
envirorunental  certification  and  Request 
for  the  Release  of  Funds  with  its 
application.) 

(2)  Upon  completion  of  the 
requirements  in  part  58  of  this  tide, 
applicants  must  certify  the  completion 
and  submit  a  Request  for  Release  of 
Funds,  lliis  submission  is  not  required 

in  cases  in  which  the  applicant      

determines  in  accordance  with  24  CFR 
58.34(a)  (1)-(10)  diat  its  program 
components  are  totally  exempt. 

(3)  HUD  will  not  release  funds  for  a 
permanent  housing  project  if  the 
recipient,  project  sponsor,  or  any  other 
party  commits  permanent  housing  funds 
[i.e.,  incurs  any  costs  or  expenditures  to 
be  paid  or  reimbursed  with  such  funds) 
before  the  grantee  submits  and  HUD 
approves  its  Request  for  Release  of 
Funds  (when  such  submission  is 
required). 

(d)  Location  of  permanent  housing  in 
floodplains.  Applications  for  permanent 
housing  that  is  to  be  acquired, 
rehabilitated,  or  assisted  with 
permanent  housing  funds  and  that  is 
located  in  any  100-year  floodplain,  as 
designated  by  the  Federal  Emergency 
Management  Agency  (F^IA),  are 
subject  to  the  Qoodplain  review 
requirements  of  Executive  Order  11988. 
Floodplain  Management  (May  24, 1977). 
Executive  Order  11988  review,  as 
referenced  under  part  58  of  this  tide,  is 
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to  be  performed  during  the       | 
environmental  review. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  Number  2506- 
0112) 


JSTS^S    FhMlMtoctlon. 

(a)  Selection  for  funding.  In  the  final 
stage  of  the  selection  process,  the 
highest-ranked  applications  will  be 
selected  for  funding  in  accordance  with 
their  ranked  order  to  the  extent  funds 
are  available,  as  determined  under 

S  578.215  of  this  title. 

(b)  Ties  between  applicants.  In  the 
event  of  a  tie  between  applicants,  HUD 
will  use  delivery  of  supportive  services 
and  the  need  for  the  project  to 
determine  which  application  should  be 
selected  for  funding. 

(c)  Procedural  errors.  If  HUD  makes  a 
procedural  error  in  a  funding 
competition  that,  when  corrected,  would 
result  in  awarding  sufficient  points  to 
warrant  funding  of  an  otherwise  eligible 
applicant,  HUD  will  award  a  grant  as 
sufficient  funds  become  available. 

Subpart  E— Program  Requirements 

9  S78J00    Grant  agracinent 

(a)  General.  The  duty  to  provide 
permanent  housing  in  accordance  with 
the  requirements  of  this  part  will  be 
incorporated  in  a  grant  agreement 
executed  by  HUD  and  the  recipient. 

(b)  Enforcement.  HUD  will  enforce  the 
obligations  in  the  grant  agreement 
through  such  action  as  may  be 
appropriate..  I 

9  571.305    General  operation. 

(a)  State  and  local  requirements.  Each 
recipient  of  assistance  under  this  part 
must  provide  safe  and  sanitary  housing 
that  is  in  compliance  with  all  applicable 
State  and  local  housing  codes,  licensing 
requirements,  and  any  other 
requirements  in  the  jurisdiction  in  which 
the  housing  is  located  regarding  the 
condition  of  Lhe  structure  and  the 
operation  of  the  housing. 

(b)  Habitability  standards.  Except  for 
such  variations  as  are  proposed  by  the 
locality  and  approved  by  HUD, 
permanent  housing  must  meet  the 
following  requirements: 

(1)  Structure  and  materials.  The 
structures  must  be  structurally  sound  so 
as  not  to  pose  any  threat  to  the  health 
and  safety  of  the  occupants  and  so  as  to 
protect  the  residents  from  the  I 
environment.  I 

(2)  Access.  The  housing  must  be 
accessible  and  capable  of  being  utilized 
without  unauthorized  use  of  other 
private  properties.  Structures  must 
provide  alternate  means  of  egress  in 
case  of  fire. 
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(3)  Space  and  security.  Each  resident 
must  be  afforded  adequate  space  and 
security  for  themselves  and  their 
belongings.  Each  resident  must  be 
provided  an  acceptable  place  to  sleep. 

(4)  Interior  air  quality.  Every  rdom  or 
space  must  be  provided  with  natural  or 
mechanical  ventilation.  Structures  must 
be  free  of  pollutants  in  the  air  at  levels 
that  threaten  the  health  of  residents. 

(5)  Water  supply.  The  water  supply 
must  be  free  from  contamination. 

(6)  Sanitary  facilities.  Residents  must 
have  access  to  sufficient  sanitary 
facilities  that  are  in  proper  operating 
condition,  may  be  used  in  privacy,  and 
are  adequate  for  personal  cleanliness 
and  the  disposal  of  human  waste. 

.  (7)  Thermal  environment.  The  housing 
must  have  adequate  heating  and/or 
cooling  facilities  in  proper  operating 
condition. 

[8).Illumination  and  electricity.  The 
housing  must  have  adequate  natural  or 
artificial  illumination  to  permit  normal 
indoor  activities  and  to  support  the 
health  and  safety  of  residents.  Sufficient 
electrical  sources  must  be  provided  to 
permit  use  of  essential  electrical 
appliances  while  assuring  safety  from 
fire. 

[9]  Food  preparation  and  refuse 
disposal.  All  food  preparation  areas 
must  contain  suitable  space  and 
equipment  to  store,  prepare,  and  serve 
food  in  a  sanitary  manner. 

(10)  Sanitary  condition.  The  housing 
and  any  equipment  must  be  maintained 
in  sanitary  condition. 

(c)  Meals.  Each  recipient  of  assistance 
under  this  part  must  provide  meals  or 
meal  preparation  facilities  for  residents. 

(d)  Ongoing  assessment  of  supportive 
services.  Each  recipient  of  assistance 
under  this  part  must  conduct  an  ongoing 
assessment  of  the  supportive  services 
required  by  the  residents  of  the  project 
and  make  adjustments  as  appropriate. 

(e)  Residential  supervision.  Each 
recipient  of  assistance  under  this  part 
must  provide  any  residential  supervision 
determined  by  HUD  as  necessary  to 
facilitate  the  adequate  provision  of 
supportive  services  to  the  residents  of 
the  housing  throughout  the  term  of  the 
commitment  to  operate  permanent 
housing.  Residential  supervision  may 
include  the  employment  of  a  full-  or 
part-time  residential  supervisor  with 
sufficient  knowledge  to  provide  or  to 
supervise  the  provision  of  supportive 
services  to  the  residents. 

(f)  Records  and  reports.  Each  recipient 
of  assistance  under  this  part  must  keep 
any  records  and  make  any  reports 
(including  those  pertaining  to  race, 
ethnicity,  gender,  and  handicap  status 
data)  that  HUD  may  require  within  the 
timeframe  required. 


(g]  Annual  assurances.  Recipients 
who  receive  assistance  only  for 
operating  costs  or  supportive  services 
costs  must  provide  an  annual  assurance 
for  each  year  such  assistance  is  received 
that  the  project  will  be  operated  for  the 
purpose  specified  in  the  application. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  number  2506- 
0112} 

9  578J10   Tenn  of  commitment; 
repayment  of  grants;  conversion  of 
advances  to  grants. 

(a)  General.  All  recipients  receiving 
assistance  for  acquisition,  rehabilitation, 
or  new  construction  must  agree  to 
operate  the  permanent  housing  in 
accordance  with  this  part  for  a  term  of 
at  least  10  years  from  the  date  of  initial 
occupancy. 

(b)  Repayment  of  grant.  If  the  facility 
is  not  operated  as  permanent  housing 
for  10  years  following  the  date  of  initial 
occupancy,  HUD  may  require  repajinent 
of  all  or  part  of  the  grant  used  for 
acquisition,  rehabilitation,  or  new 
construction.  In  order  to  make  this 
determination,  HUD  will  review 
documentation  submitted  by  the 
recipient  describing  why  the  facility  will 
not  continue  to  be  used  for  permanent 
housing,  what  the  new  use  of  the  facility 
will  be,  whether  an  alternative  site  h^s 
been  identified,  and  any  other 
information  HUD  should  consider. 

(c)  Prevention  of  undue  benefits.  If  a 
facility  acquired,  rehabilitated,  or  newly 
constructed  with  funds  under  this  part  is 
sold  or  otherwise  disposed  of  during  the 
20-year  period  following  the  date  of 
initial  occupancy,  all  proceeds  from  the 
sale  or  disposition  should  be  used  to 
pro\  ide  supportive  housing  or  for  the 
direct  benefit  of  low  income  persons. 
Any  other  proposed  use  of  sale  proceeds 
must  be  submitted  to  HUD  with 
appropriate  documentation  for  a 
determination  whether  repayment  of  all 
or  a  portion  of  the  grant  will  be  required 
to  prevent  undue  benefits  to  the 
recipient. 

(d)  Conversion  of  advances  to  grants. 
All  acquisition  and  rehabilitation 
advances  awarded  under  this  part 
before  [insert  effective  date  of  rule]  are 
converted  to  grants,  which  are  subject  to 
the  provisions  of  paragraphs  (b)  and  (c) 
of  this  section. 

9  578.31 5    Displacement,  relocation,  and 
acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part,  recipients  and 
project  sponsors  must  assure  that  they 
have  taken  all  reasonable  steps  to 
minimize  the  displacement  of  persons 
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(families,  individuals,  businesses, 
nonprofit  organizations,  and  farms)  as  a 
result  of  permanent  housing  assisted 
under  this  part. 

(b)  Relocation  assistance  for 
displaced  persons.  A  displaced  person 
(defined  in  paragraph  (f)  of  this  section] 
must  be  provided  relocation  assistance 
at  the  levels  described  in,  and  in 
accordance  with,  the  requirements  of 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970  (URA)  (42  U..S.C.  4601-4655)  and 
implementing  regulations  at  49  CFR  part 
24. 

(c)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  permanent  housing 
project  is  subject  to  the  URA  and  the 

'  requirements  described  in  49  CFR  part 
24,  subpart  B. 

(d)  Responsibility  of  recipient.  (1)  The 
recipient  must  certify  [i.e.,  provide 
assurance  of  compliance)  that  it  will 
comply  with  the  URA,  the  regulations  at 
49  CFR  part  24,  and  the  requirements  of 
this  section,  and  must  ensure  such 
compliance  notwithstanding  any  third 
party's  contractual  obligation  to  the 
recipient  to  comply  with  these 
provisions. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  project  costs.  Such  costs  also 
may  be  paid  for  with  local  public  funds 
or  funds  available  from  other  sources. 

(3)  The  recipient  must  maintain 
records  in  sufficient  detail  to 
demonstrate  compliance  with  provisions 
of  this  section. 

(e)  Appeals.  A  person  who  disagrees 
with  the  recipient's  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person,"  or  the  amount 
of  relocation  assistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
recipient.  A  low-income  person  who  is 
dissatisfied  with  the  recipient's 
determination  on  his  or  her  appeal  may 
submit  a  written  request  for  review  of 
that  determination  to  the  HUD  field 
office. 

(f)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
"displaced  person"  means  a  person 
(family,  individual,  business,  nonprofit 
organization,  or  farm)  that  moves  fi-om 
real  property,  or  moves  personal 
property  from  real  property  permanently 
as  a  direct  result  of  acquisition, 
rehabilitation,  or  demolition  for  a 
permanent  housing  project  assisted 
under  this  part.  This  includes  any 
permanent,  involuntary  move  for  an 
assisted  project,  including  any 
permanent  move  from  the  real  property 
that  is  made: 


(i)  After  notice  by  the  recipient, 
project  sponsor,  or  property  owner  to 
move  permanendy  from  the  property,  if 
the  move  occurs  on  or  after  the  date  that 
the  recipient  submits  to  HUD  an 
application  for  assistance  that  is  later 
approved  and  funded; 

(ii)  Before  the  submission  of  the 
application  to  HUD.  if  the  recipient  or 
HUD  determines  that  the  displacement 
resulted  directly  from  acquisition, 
rehabilitation,  or  demolition  for  the 
permanent  housing  project;  or 

(iii)  By  a  tenant-occupant  of  a 
dwelling  unit,  if  any  one  of  the  following 
three  situations  occurs: 

(A)  The  tenant  moves  after  the 
execution  of  the  agreement  between  the 
recipient  and  HUD  and  the  move  occurs 
before  the  tenant  is  provided  written 
notice  offering  him  or  her  the 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe  and  sanitary 
dwelling  in  the  same  building/complex 
under  reasonable  terms  and  conditions, 
upon  completion  of  the  project.  Such 
reasonable  terms  and  conditions  must 
include  a  monthly  rent,  including 
estimated  average  monthly  utility  costs, 
that  do  not  exceed  the  greater  of: 

{1)  The  tenant's  monthly  rent  before 
execution  of  the  agreement  between  the 
recipient  and  HUD  and  estimated 
average  monthly  utility  costs;  or 

(2)  30  percent  of  gross  household 
income;  or 

(B)  The  tenant  is  required  to  relocate 
temporarily,  does  not  return  to  the 
building/complex,  and  either 

[1)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  inctirred  in  connection  with 
the  temporary  relocation  or 

(2)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(C)  TTie  tenant  is  required  to  move  to 
another  dwelling  unit  in  the  same 
building/complex  but  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or  other  conditions  of  the 
move  are  not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (f)(1)  of  this  section,  a  person 
does  not  qualify  as  a  "displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section],  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  terms 
and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal  State  or  local  law,  or 
other  good  cause,  and  HUD  determines 
that  the  eviction  was  not  undertaken  for 
the  purpose  of  evading  the  obligation  to 
provide  relocation  assistance; 

(ii)  The  person  moved  into  the 
property  after  the  submission  of  the 


application  and,  before  signing  a  lease 
and  commencing  occupancy,  was 
provided  written  notice  of  the  project, 
its  possible  impact  on  the  person  [e.g., 
the  person  may  be  displaced, 
temporarily  relocated,  or  suffer  a  rent 
increase)  and  the  fact  that  the  person 
would  not  qualify  as  a  "displaced 
person"  (or  for  any  assistance  provided 
under  this  section)  as  a  result  of  the 
project. 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or  demolition 
for  the  permanent  housing  project. 

(3)  The  recipient  or  sponsor  may,  at 
any  time,  request  HUD  to  determine 
whether  a  displacement  is  or  would  be 
covered  by  this  section. 

(g)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  privately 
undertaken  rehabilitation,  demolition,  or 
acquisition  of  the  real  property,  the  term 
"initiation  of  negotiations"  means  the 
execution  of  the  agreement  between  the 
recipient  and  HUD. 

1578.320    RMWwrtrmt 

Each  resident  of  permanent  housing 
assisted  under  this  Part  must  pay  as  rent 
an  amount  determined  in  accordance 
with  section  3(a)  of  the  United  States 
Housing  Act  of  1937.  Under  section  3(a). 
each  resident  must  pay  as  rent  the 
highest  of: 

(a)  30  percent  of  the  family's  monthly 
adjusted  income  (adjustment  factors 
include  the  number  of  people  in  the 
family  members,  medical  expenses,  and 
child  care  expenses); 

(b)  10  percent  of  the  family's  monthly 
income;  or 

(c)  If  the  family  Is  receiving  payments 
for  welfare  assistance  from  a  public 
agency  and  a  part  of  the  payments, 
adjusted  in  accordance  with  the  family's 
actual  housing  costs,  is  specifically 
designated  by  the  agency  to  meet  the 
family's  housing  costs,  the  portion  of  the 
payments  that  is  designated. 

SS7S.32S   SWs and mimbsr of ntUWU. 
(a)  Site.  Each  facility  must  be  either  a 
home  designed  solely  for  housing 
handicapped  persons  or  dwelling  units 
in  a  multi-family  rental  building,  a 
condominium  project,  or  cooperative 
project  Not  more  than  one  home  may  be 
located  on  any  one  site,  and  no  such 
home  may  be  located  on  a  site 
contiguous  to  another  site  containing 
such  a  home. 
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(b)  Number  of  residents,  fl)  If  the 
pennanent  housing  consists  of  dwelling 
units  in  a  multifamily  rental  building, 
condominium,  or  cooperative,  no  more 
than  eight  handicapped  homeless 
persons  and  their  families  may  reside  in 
such  structure  (or  16  such  persons  and 
their  families  if  no  more  than  20  percent 
of  the  units  in  the  structure  are 
designated  for  such  persons). 

(2)  If  the  permanent  housing  is  a  group 
home,  no  more  than  eight  handicapped 
homeless  persons  may  reside  in  the 
group  home,  and  the  families  of  the 
handicapped  homeless  persons  may  not 
reside  there. 

(c)  Neighborhood  integration.  Each 
pennanent  housing  facility  must  be 
integrated  into  the  neighboriiood  in 
which  it  is  located.  Indicators  of 
neighborhood  integration  include: 

(1)  Plans  for  resident  participation  in 
neighboriiood  activities  and  institutions; 
and 

(2)  Use  of  a  structure  for  permanent 
housing  that  is  in  keeping  with  the 
general  scale  of  residential  structures  in 
the  neighborhood. 

(d)  Waiver.  HUD  may  waive,  on  a 
case-by-case  basis,  the  limitation  on 
residents  contained  in  paragraph  (b)  of 
this  section  if  the  applicant 
demonstrates  that  local  market 
conditions  dictate  the  development  of  a 
larger  project,  and  that  a  larger  project 
wiU  achieve  the  neighborhood 
integration  objectives  of  the  program 
within  the  context  of  the  affected 
community. 

{578.330    Flood  Inauranc*. 

(a)  The  Flood  Disaster  Protection  Act 
of  1973  (42  U.S.C.  4001-4128)  prohibiU 
the  approval  of  applications  for 
assistance  for  acquisition  or 
construction  (including  rehabilitation] 
for  permanent  housing  located  in  an 
area  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards, 
unless: 

(1)  The  community  in  whkh  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  (see 
44  CFR  parts  59  through  79],  or  less  than 
a  year  has  passed  since  FEMA 
notification  regarding  such  hazards;  and 

(2)  Flood  insurance  is  obtained  as  a 
condition  of  approval  of  the  appUcation. 

(b)  Applicants  with  permanent 
housing  located  in  an  area  identified  by 
FEMA  as  having  special  flood  hazards 
are  responsible  for  assuring  that  flood 
insurance  under  the  National  Flood 
Insurance  Program  is  obtained  and 
maintained. 
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9578.335    AppHcabNHy  Of  ottwr  Ftdsni 
rw^uimiMnts. 

Use  of  assistance  provided  under  this 
part  must  comply  with  the  following 
additional  requirements: 

(a)  Nondiscrimination  and  equal 
opportunity.  The  nondiscrimination  and 
equal  opportunity  requirements  that 
apply  to  the  permanent  housing  program 
are  discussed  below.  Notwithstanding 
the  permissibihty  of  proposals  that  serve 
designated  populations  of  handicapped 
homeless  persons,  recipients  and  project 
sponsors  serving  a  designated 
population  of  handicapped  homeless 
persons  are  required,  within  the 
designated  population,  to  comply  with 
these  requirements  for 
nondiscrimination  on  the  basis  of  race, 
color,  religion,  sex,  national  origin,  age, 
familiar  status,  and  handicap. 

(1)  The  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-19)  and 
implementing  regulations  at  24  CFR  part 
100;  Executive  Order  11063  (Equal 
Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107;  and  title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1; 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8; 

(3)  The  requirements  of  Executive 
Order  11246  (Equal  Employment 
Opportimity)  and  the  regulations  issued 
under  the  Order  at  41  CFR  chapter  60; 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968, 12  U.S.C.  1701u 
(Employment  Opportunities  for  Lower 
Income  Persons  in  Connection  with 
Assisted  Projects);  and 

(5)  The  requirements  of  Executive 
Orders  11625, 12432,  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  recipients  and 
project  sponsors  must  make  efforts  to 
encourage  the  use  of  minority  and 
women's  business  enterprises  in 
connection  with  fimded  activities. 

(6)  If  the  procedures  that  the  recipient 
or  project  sponsor  intends  to  use  to 
make  known  the  availability  of  the 
permanent  housing  are  unlikely  to  reach 
persons  of  any  particular  race,  color, 
religion,  sex,  age,  national  origin, 
familial  status,  or  handicap  who  may 
qualify  for  admission  to  the  housing,  the 
recipient  or  project  sponsor  must 


establish  additional  procedures  that  will 
ensure  that  such  persons  can  obtain 
information  concerning  availability  of 
the  housing. 

(7)  The  recipient  must  adopt 
procediu«s  to  make  available 
information  on  the  existence  and 
locations  of  facilities  and  services  that 
are  accessible  to  persons  with  a 
handicap  and  maintain  evidence  of 
implementation  of  the  procedures. 

(8)  The  recipient  must  comply  with  the 
new  construction  accessibility 
requirements  of  the  Fair  Housing  Act 
and  section  504  of  the  Rehabihtation  Act 
of  1973,  and  the  reasonable 
accommodation  and  rehabiUtation 
accessibility  requirements  of  section  504 
as  follows. 

(i)  All  new  construction  must  meet  the 
accessibility  requirements  of  24  CFR 
8.22  and,  as  applicable,  24  CFR  100.205. 

(ii)  Projects  in  which  costs  of 
rehabilitation  are  75  percent  or  more  of 
the  replacement  cost  of  the  building 
must  meet  the  requirements  of  24  CFR 
8.23(a].  Other  rehabilitation  must  meet 
the  requirements  of  24  CFR  8.23(b). 

(b)  Environmental.  The  National 
Environmental  Policy  Act  of  1969  and 
the  related  authorities  in  24  CFR  part  58 
are  applicable  to  proposals  under  this 
program. 

(c)  Applicability  of  0MB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  0MB  Circular  Nos.  A- 
87  and  A-102  (as  set  forth  in  24  CFR  part 
85)  apply  to  the  acceptance  and  use  of  ' 
assistance  under  the  program  by 
governmental  entities,  and  OMB 
Circular  Nos.  A-110  and  A-122  apply  to 
the  acceptance  and  use  of  assistance  by 
private  nonprofit  organizations,  except 
the  requirements  of  24  CFR  85.24  are 
modified  by  {  578.130  of  this  part,  and 
the  requirements  of  24  CFR  85.31  are 
modified  by  9  578.310  of  this  part. 

(d)  Lead-based  paint.  Any  residential 
property  assisted  under  this  part 
constitutes  HUD-associated  housing  for 
the  purposes  of  the  Lead  Based  Paint 
Poisoning  Prevention  Act  and  is, 
therefore,  subject  to  24  CFR  part  35. 

(e)  Conflicts  of  interest.  In  addition  to 
conflict  of  interest  requirements  in  OMB 
Circular  A-102  and  24  CFR  part  85,  no 
person  who  is  an  employee,  agent 
consultant,  officer,  or  elected  or 
appointed  official  of  the  recipient,  or  the 
project  sponsor,  that  receives  assistance 
under  the  program,  or  who  exercises  or 
has  exercised  any  functions  or  ' 
responsibilities  with  respect  to  assisted 
activities,  or  who  is  in  a  position  to 
participate  in  a  decisionmaking  process 
or  gain  inside  information  with  regard  to 
such  activities,  may  obtain  a  personal  or 
financial  interest  or  benefit  bom  the 
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activity,  or  have  an  interest  in  any 
contract,  subcontract,  or  agreement  with 
respect  thereto,  or  the  proceeds 
thereunder,  either  for  himself  or  herself 
or  for  those  with  whom  he  or  she  has 
family  or  business  ties,  during  his  or  her 
tenure  or  for  one  year  thereafter. 

(f)  Use  of  debarred,  suspended,  or 
ineligible  contractors.  The  provisions  of 
24  CFR  part  24  apply  to  the  employment, 
engagement  of  services,  awarding  of 
contracts,  or  funding  of  any  contractors 
or  subcontfactors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(g)  Audit.  The  financial  management 
systems  used  by  recipients  under  this 
program  must  provide  for  audits  in 
accordance  with  24  CFR  part  44.  Project 
sponsors  are  subject  to  the  audit 
requirements  of  0MB  Circular  A-133. 
HUD  may  perform  or  require  additional 
audits  as  it  finds  necessary  or 
appropriate. 

(h)  Davis-Bacon  Act.  The  provisions 
of  the  Davis-Bacon  Act  do  not  apply  to 
this  program. 

(i)  Drug  and  alcohol-free  facilities. 
Section  402  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988  requires  recipients  and  project 
sponsors  of  permanent  housing  assisted 
under  this  part  to  administer,  in  good 
faith,  a  policy  designed  to  ensure  that 
the  facility  is  free  from  the  illegal  use, 
possession,  or  distribution  of  drugs  or 
alcohol  by  its  residents.  Recipients  are 
also  subject  to  the  requirements  of 
sections  5151-5160  of  the  Drug-Free 
Workplace  Act  of  1988  and  HUD's 
implementing  regulations  at  24  CFR  part 
24. 

Subpart  F— Administration 

§578.400   Obligation  of  funds, 
amendments,  and  deoMlgatlon. 

(a)  Obligation  of  funds.  When  HUD 
selects  an  application  for  funding  and 


notifies  the  applicant,  it  will  obligate 
funds  to  cover  the  amount  of  the 
approved  assistance  under  subpart  B  of 
this  part.  The  recipient  will  be  expected 
to  carry  out  the  permanent  housing 
activities  as  proposed  in  the  application. 

(b)  Increases.  After  the  initial 
obligation  of  funds,  HUD  will  not  make 
revisions  to  increase  the  amount 
obligated. 

(c)  Amendment.  HUD  must 
preapprove  changes  to  an  application 
selected  for  funding. 

(d)  Deobligation.  (1)  HUD  may 
deobligate  all  or  parts  of  grants  for 
acquisition,  rehabilitation,  or  new 
construction: 

(i)  If  the  actual  total  costs  of 
acquistion,  rehabilitation,  or  new 
construction  are  less  than  the  total  cost 
anticipated  in  the  application;  or 

(ii)  If  proposed  activities  for  which 
funding  was  approved  are  not  begun 
within  nine  months  or  residents  do  not 
begin  to  occupy  within  18  months  after 
grant  execution. 

(2)(i)  HUD  may  deobligate  the 
amounts  for  annual  operating  costs  or 
supportive  services  costs  in  any  year 
based  on  any  revisions  to  the  recipient's 
budget  as  originally  approved. 

(ii)  HUD  may  deobligate  the  amounts 
for  annual  operating  costs  or  supportive 
services  costs  if  the  proposed  permanent 
housing  operations  are  not  begim  within 
three  months  after  the  units  are 
available  for  occupancy. 

(3)  "iTie  grant  agreement  may  set  forth 
in  detail  other  circimistances  under 
which  funds  may  be  deobligated,  and 
other  sanctions  ifaay  be  imposed. 

(4)  HUD  may: 

(i]  Readvertise  the  availability  of 
funds  that  have  been  deobligated  under 
this  section  in  a  notice  of  fund 
availability  under  S  578.200  of  this  part, 
or 

(ii)  Award  deobligated  funds  to  the 


selected  applications  previously 
submitted  in  response  to  the  most 
recently  published  notice  of  fund 
availability.  Such  selections  will  be 
made  in  accordance  with  subpart  D  of 
this  part. 

(e)  Site  control.  HUD  will  recapture  or 
deobligate  any  award  for  assistance 
under  this  part  if  the  recipient  is  not  in 
control  of  a  suitable  site  before  the 
expiration  of  one  year  after  notification 
of  an  award,  unless  previously  waived 
at  the  time  of  application  under 

S  578.210(c)  of  this  part.  Evidence  of  site 
control  is  satisfied  by  a  deed,  lease,  or 
executed  contract  of  sale. 

(f)  Repayment  of  disbursed  funds.  If 
necessary,  HUD  may  require  recipients 
to  repay  funds  that  have  already  been 
disbursed. 

$578,405   Site  Change. 

(a)  General.  A  recipient  may  obtain 
ownership  or  control  of  a  suitable  site 
different  from  the  one  specified  in  its 
application.  Retention  of  an  assistance 
award  is  subject  to  the  new  site's 
meeting  all  requirements  under  this  part 
for  suitable  sites. 

(b)  Increased  costs.  If  the  acquisition, 
rehabilitation,  or  new  construction  costs 
for  the  substitute  site  are  greater  than 
the  amount  of  the  grant  awarded  for  the 
site  specified  in  the  application,  the 
recipient  must  provide  for  all  additional 
costs.  If  the  recipient  is  unable  to 
demonstrate  to  HUD  that  it  is  able  to 
provide  for  the  difference  in  costs,  HUD 
may  deobligate  the  award  of  assistance. 

Dated:  November  11, 1991. 
Anna  Kondrataa, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

[FR  Doc.  92-45  Filed  l-3-«2: 6:45  am] 
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DEPARTMENT  OF  UkBOR 

Office  of  Federal  Contract  Compliance 
Programs 


41  CFR  Part  60-250 
RIN  1215-AA73 


Affirmative  Action  Obligations  of 
Contractors  and  Sul>contractors  for 
Disal)led  Veterans  and  Veterans  of  ttie 
Vietnam  Era;  Amendment  of  tlie 
Definition  of  Vietnam  Era  Veteran 

agency:  Office  qf  Federal  Contract 

Compliance  Programs,  Labor. 

ACnow:  Final  rule. 

summary:  This  regulation  incorporates 
a  statutory  change  in  the  definition  of 
"veteran  of  the  Vietnam  era"  as  that 
definition  relates  to  Federal  contractors' 
and  subcontractors'  affirmative  action 
obligations  with  respect  to  such 
veterans.  The  regulation  amends  the 
current  definition  by  extending  the 
coverage  cut-off  date  to  December  31, 
1994. 

EFFECTIVE  DATE:  December  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annie  A.  Blackwell,  Director,  Division  of 
Policy,  Planning  and  Program 
Development,  Office  of  Federal  Contract 
Compliance  Programs,  room  C-332S.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  telephone  (202)  523-9430. 
SUPPLEMENTARY  INFORMATION:  The 
Veterans'  Education  and  Employment 
Programs  Amendments  of  1991  (Pub.  L. 
102-16]  amended  numerous  laws 
relating  to  veterans'  benefits.  Section  1 
of  Public  Law  102-16  amends  38  U.S.C. 
2011,  the  definitional  section  applicable, 
inter  alia,  to  veterans'  affirmative  action 
coverage  under  the  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act 
of  1974  (38  U.S.C.  2012). 

Prior  to  the  enactment  of  Public  Law 
102-16,  eligibiUty  under  38  U.S.C.  2012 
as  a  "veteran  of  the  Vietnam  era" 
terminated  on  December  31, 1991.  In 
Public  Law  201-16,  Congress  extended 
the  coveraige  cut-off  date  to  December 
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31, 1994.  Regulations  issued  by  the 
Office  of  Federal  Contract  Compliance 
Programs  (OFCCP)  at  41  CFR  part  60- 
250  implement  38  U.S.C.  2012.  The 
regulation  published  today  amends 
OFCCP's  definition  of  "veteran  of  the 
Vietnam  era,"  at  41  CFR  60-250.2,  to 
make  it  consistent  with  Public  Law  102- 
16. 

Waiver  of  Proposed  Rulemaking 

This  rule  is  nondiscretionary, 
ministerial  action  which  merely 
incorporates,  without  change,  a 
statutory  amendment  into  pre-existing 
regulations.  Publication  in  proposed 
form  serves  no  useful  purpose,  and 
therefore  is  unnecessary  within  the 
meaning  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B)).  We, 
therefore,  find  good  cause  to  waive 
notice  of  proposed  rulemaking. 

Effective  Date 

Pursuant  to  5  U.S.C.  553(d)  the 
undersigned  has  determined  that  good 
cause  exists  for  waiving  the  customary 
requirement  for  delay  in  the  effective 
date  of  a  final  rule  for  30  days  following 
its  publication.  This  determination  is 
based  upon  the  fact  that  this  rule  is  a 
nondiscretionary,  ministerial  action 
which  merely  incorporates,  without 
change,  a  statutory  amendment  into  pre- 
existing regulations. 

Executive  Order  12291 

The  Secretary  of  Labor  has 
determined  that  this  is  not  a  major  rule 
as  defined  in  Executive  Order  12291, 
and  thus  a  regulatory  impact  analysis  is 
not  required. 

Paperwork  Reduction  Act 

Because  this  rule  does  not  contain 
information  collection  requirements,  it  is 
not  subject  to  approval  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C, 
3501  et  seq.]. 


List  of  Subjects  in  41  CFR  Fart  60-250 

Administrative  practice  and 
procedure.  Civil  Rights,  Employment, 
Equal  employment  opportunity, 
Government  contracts,  Government 
procurement.  Investigations,  Veterans. 

Signed  at  Washington,  DC,  on  this  27lh  day 
of  December,  1991. 
Lynn  Martin, 
Secretary  of  Labor. 
Cari  M.  Dominguez, 
Assistant  Secretary  for  Employment 
Standards. 
Leonard  |.  Biennann, 

Acting  Director,  Office  of  Federal. Contract 
Compliance  Programs. 

For  the  reasons  set  forth  above,  41 
CFR  part  60-250  is  amended  as  set  forth 
below. 

PART  60-250-(  AMENDED] 

1.  The  authority  citation  for  part  60- 
250  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  4211  and  4212: 29 
U.S.C.  793:  Executive  Order  11758  (39  FR 
2075.  January  15, 1974;  3  CFR  1971-1975 
Comp.  p.  841). 

2.  Section  60-250.2  is  amended  by 
revising  the  definition  "Veteran  of  the 
Vietnam  era"  to  read  as  follows: 

§60-250.2    Definitions. 


Veteran  of  the  Vietnam  era  means  a 
person  who: 

(1)  served  on  active  duty  for  a  period 
of  more  than  180  days,  any  part  of  which 
bccurred  between  August  5, 1964,  and 
May  7, 1975,  and  was  discharged  or 
released  therefrom  with  other  than  a 
dishonorable  discharge,  or 

(2)  was  discharged  or  released  from 
active  duty  for  a  service-connected 
disability  if  any  part  of  such  active  duty 
was  performed  between  August  5, 1964, 
and  May  7, 1975.  No  veteran  may  be 
considered  to  be  a  veteran  of  the 
Vietnam  era  under  this  paragraph  after 
December  31, 1994. 

(FR  Doc.  91-31334  Filed  12-31-91;  12:40  pm] 
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DEPARTMENT  OF  LABOR      | 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  58  and  72 
RIN  1219-AA74 

Pennissit)le  Exposure  Limit  for  Diesel 
Particulate 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  in  the  early 
stages  of  developing  a  permissible 
exposure  limit  (PEL)  for  diesel 
particulate  to  control  miners'  exposure 
to  diesel  exhaust  in  the  mining  industry. 
TTiis  notice  raises  major  issues  which ' 
the  Agency  needs  to  consider  with 
respect  to  possible  regulatory  action 
that  would  affect  siMace  and 
underground  mines  in  the  coal,  metal, 
and  nonmetal  mining  sectors.  The 
Agency  seeks  comment  on  the  need  for 
a  standard,  the  specific  regulatory 
language  appropriate  for  a  standard,  the 
impact  that  various  exposure  limits 
would  have  on  small  businesses,  and 
the  need  for  recordkeeping  and 
reporting  requirements.  In  addition, 
comments  are  solicited  on  the  need  for  a 
medical  surveillance  or  screening 
program  and  on  the  use  of  respiratory 
equipment. 

DATE  All  written  comments  should  be 
submitted  by  April  5, 1992. 
AOORESSES:  Comments  should  be  sent 
to  Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  W.  Silvey.  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 


L  Background 

On  October  6, 1987,  MSHA  published 
in  the  Federal  Register  (52  FR  37381)  a 
notice  of  establishment  of  an  advisory 
committee  on  standards  and  regulations 
for  diesel-powered  equipment  in 
underground  coal  mines.  On  January  5, 
1988,  (53  FR  169)  the  Secretary  of  Labor 
appointed  the  advisory  committee  to 
make  recommendations  for  standards 
and  regulations  related  to  the  approval 
and  safe  use  of  diesel-powered 
equipment  in  underground  coal  mines. 
The  committee  provided  a  collective 
expertise  not  otherwise  available  to  the 
Secretary  to  address  complex  issues 
associated  with  mining  and  diesel 


powered  equipment.  The  Committee 
submitted  its  recommendations  in  July 
1988,  based  on  its  6-month  review  of 
safety,  health,  and  technical  issues. 
These  recommendations  incorporated  a 
three-tiered  approach  to  reduce 
potential  safety  and  health  hazards. 

The  first  approach  recommended  that 
all  diesel  equipment  except  for  limited 
class  be  approved  for  use  in 
underground  coal  mines.  This  approval 
would  involve  both  safety  (e.g..  fire 
suppression  systems)  and  health  factors 
(e.g.,  maximum  exhaust  emissions). 

The  second  approach  recommended 
standards  to  address  the  safety  aspects 
of  the  use  of  diesel  equipment.  These 
safety  aspects  included  such  concerns 
as  equipment  maintenance,  training  of 
mechanics,  and  the  storage  and 
transport  of  diesel  fuel. 

The  third  approach  recommended 
standards  to  address  the  health  aspects 
surrounding  the  use  of  such  equipment. 
The  committee  emphasized  the 
importance  of  the  health  implications  of 
diesel  exhaust  relating  to  both  the 
gaseous  and  particulate  components  and 
recommended  that  regulations  be 
promulgated  for  monitoring  and 
controlling  the  particulate.  (The  problem 
of  noxious  gases  will  be  addressed  in 
the  air  quality  rulemaking,  RIN  1219- 
AA48.)  The  committee  did  not 
recommend  a  specific  level  of  exposure 
to  diesel  particulate  based  on  the 
existing  data  and  current  available 
technology  for  monitoring  the  amount  of 
diesel  particulate  in  mining. 

After  considering  the  information 
available  in  1988,  the  advisory 
committee  was  concerned  that  diesel 
exhaust  represents  a  probable  risk  for 
causing  human  lung  cancer.  The 
committee's  report  recommended  that 
MSHA  regulate  the  use  of  diesels  in 
imderground  coal  mines  to  protect  the 
health  of  miners  by  tvvo  means.  First. 
MSHA  should  implement  a  system  to 
control  the  amount  of  diesel  particulate 
where  diesel  equipment  is  used 
underground.  Second,  the  Secretary 
should  set  in  motion  a  mechanism 
whereby  a  diesel  particulate  standard 
can  be  set. 

The  committee  made  several  research 
proposals  to  the  Secretary  because  they 
recognized  the  difficulty  in 
implementing  their  recommendations 
based  on  the  body  of  scientific 
knowledge  that  existed  at  the  time  of 
the  report.  The  committee  recommended 
that  the  Secretary  request  that  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  and  the 
Bureau  of  Mines  (BOM)  give  the  highest 
priority  to  research  in  the  development 
of  sampling  methods  and  devices  for 
diesel  particulate.  In  addition,  the 


committee  concluded  that  in  the 
absence  of  adequate  information 
regarding  diesel  particulate  exposure 
levels  at  which  health  effects  accrue, 
more  research  is  needed. 

After  the  transmission  of  the 
committee's  report  to  the  Secretary, 
MSHA  formally  requested  NIOSH  to 
-perform  a  risk  assessment  for  exposure 
to  diesel  particulate  and  requested  BOM 
and  NIOSH  to  develop  sampling  and 
analytical  methodologies  for  assessing 
exposure  to  diesel  particulate  in  mining 
operations.  Initiatives  were  also 
undertaken  to  have  BOM  place  a  High 
priority  on  conducting  research  toward 
the  control  of  diesel  particulate  and  to 
have  MSHA  test  and  evaluate  the 
technology  available  to  measure  and 
control  diesel  particulate  in  the  mining 
enviromnent.  as  well  as  characterize 
occupational  exposures  to  diesel 
particulate. 

As  a  result  of  these  initiatives  by  the 
Secretary,  MSHA  has  received 
additional  documentation  from  NIOSH 
and  BOM.  This  documentation  includes: 

1.  "An  Exploratory  Risk  Assessment 
of  the  Risk  of  Lung  Cancer  Associated 
with  Exposure  to  Diesel  Exhaust  Based 
on  a  Study  in  Rats."  R.  Smith  and  L 
Stayner,  Division  of  Standards 
Development  and  Technology  Transfer. 
NIOSHrJuly  2. 1990.  This  study 
employed  ttie  Annitage-Doll  multi-stage 
model  to  represent  the  relationship 
between  exposure  to  diesel  exhaust  and 

'  the  risk  of  lung  tumors  in  rodents.  The 
results  of  the  modeling  were  used  to 
produce  quantitative  estimates  of  the 
risk  of  lung  cancer  in  humans. 

2.  "Pollutant  Levels  in  Underground 
Coal  Mines  Using  Diesel  Equipment."  B. 
Cantrell,  K.  Rubow.  W.  Watts,  and  D. 
Carlson.  BOM.  presented  at  the  Society 
of  Mining  Engineers,  February  25, 1991. 
This  report  includes  field  testing  data  on 
the  personal  diesel  exhaust  aerosol 
sampler  and  an  impact  assessment  on 
the  effects  of  diesel  face  haulage 
equipment  on  air  quality  in  mines. 

3.  "ControLof  Diesel  Exhaust 
Emissions."  R.  Waytulonis,  BOM, 
Proceedings  of  the  Twenty-first  Annual 
Institute  on  Coal  Mining  Health,  Safety, 
and  Research.  1990.  This  paper  includes 
a  review  of  conventional  work  practices 
and  devices  used  to  control  diesel 
exhaust  emission,  as  well  as  a 
discussion  of  new  control  techniques 
being  tested  by  the  Bureau  of  Mines. 

4.  "Measurement  of  Coal  Dust  and 
Diesel  Exhaust  Aerosols."  K.  Rubow,  et 
al.  Proceedings  of  the  Vllth 
International  Pneumoconiosis 
Conference.  NIOSH.  1988.  This  study 
was  conducted  to  determine  the     • 
effectiveness  of  size  selective  sampling 
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as  a  measuring  technique  for  diesel 
aerosols  used  in  underground  coal 
mines. 

5.  "Development  of  a  Personal  Diesel 
Aerosol  Sampler — Design  and 
Performance  Criteria."  B.  Cantrell  and 
K.  Rubow.  Preprint  No.  90-74.  SME 
Annual  Meeting.  Salt  Lake  City.  Utah. 
1990.  This  paper  covers  the  design  and 
performance  criteria  used  in  developing 
a  personal  diesel  aerosol  sampler. 

In  addition,  MSHA  has  participated  in 
the  development  and  publication  of  the 
following  doounents  pertaining  to  the 
measurement  of  diesel  particulate  in 
underground  mines  and  the 
determination  of  underground 
occupational  exposures  to  diesel 
particulate: 

1.  "Development  and  Evaluation  of  a 
Diesel  Particulate  Sampler."  T.  Tomb,  R. 
Haney.  A.  Gero,  and  P.  Parobeck, 
Symposium  on  Respirable  Dust  in  the 
Mineral  Industries,  October  17. 1990. 
Included  in  this  paper  are  the  results  of 
an  MSHA  evaluation  concerning  diesel 
particulate  samplers  developed  by  the 
University  of  Minnesota  and  MSHA. 
The  evaluation  was  conducted  under 
laboratory  conditions  as  well  as  in  four 
underground  coal  mines  where  diesel- 
powered  equipment  is  used. 

2.  "Evaluation  of  Personal  Diesel 
Particulate  Samplers."  R.  Haney. 
Proceedings  of  the  4th  U.S.  Mine 
Ventilation  Symposium  Berkeley, 
California.  1989.  The  report  describes 
the  evaluation  of  a  prototype  impact  on 
sampling  devices  used  to  measure 
submicron  particulate  levels  in 
underground  coal  mines. 

3.  "Diesel  Particulate  Exposures  in 
Underground  Mines."  R.  Haney,  Preprint 
No.  90-40,  Society  for  Mining. 
Metallurgy,  and  Exploration.  Inc..  SME 
Annual  Meeting.  Salt  Lake  City.  Utah. 
1990.  This  paper  summarizes  exposure 
to  diesel  particulate  from  comparative 
samples  taken  from  various  occupations 
in  both  coal  and  metal/nonmetal  mining. 
In  addition,  the  paper  describes  and 
evaluates  the  accuracy  and  precision  of 
the  instrumentation  and  analytical 
methods  used. 

Other  information  pertaining  to  the 
health  risks  associated  with  exposure  to 
diesel  particulate  is  contained  in  the 
following  publications:  ^ 

1.  "Diesel  Particulate  Study."  (Draft). 
Emission  Control  Technology  Division. 
OfRce  of  Mobile  Sources,  Office  of  Air 
and  Radiation,  U.S.  Environmental 
Protection  Agency,  October  1983.  The 
purpose  of  this  study  was  to  provide  a 
comprehensive  assessment  of  the  costs 
and  benefits  associated  with  the  control 
of  diesel  particulate  emissions  and  to 
recommend  a  regulatory  strategy  for 
such  control. 


2.  "Air  toxic  Emissions  and  Health 
Risks  ftY)m  Mobile  Sources."  ).  Adler 
and  P.  Carey,  Air  and  Waste 
Management  Association  Annual 
Meeting.  June  25. 1989.  This  paper 
focuses  on  all  air  carcinogens  emitted 
from  motor  vehicles  for  which  EPA  has 
unit  risk  estimates. 

To  ensure  that  all  relevant 
information  is  considered  in  the 
development  of  a  proposed  rule,  the 
Agency  is  seeking  further  information  on 
the  risk  associated  with  exposure  to 
diesel  particulate,  the  methodology 
available  for  assessing  occupational 
exposures  to  diesel  particulate,  and  the 
technology  available  or  under 
development  to  reduce  the 
concentration  of  diesel  particulate  in  the 
mining  environment.  Upon  completion  of 
a  comprehensive  analysis  of  the 
comments  and  any  other  information 
received  in  response  to  this  advance 
notice  of  proposed  rulemaking 
(ANPRM).  MSHA  plans  to  publish  a 
proposed  rule  to  address  the  need  to 
adequately  assure,  on  the  basis  of  the 
best  available  evidence,  that  no  miner 
will  su^er  material  impairment  of  health 
or  functional  capacity  even  if  such  miner 
has  regular  expos^  to  the  hazards  of 
diesel  particulate  for  the  period  of  his 
working  life.  In  addition  to  the 
attainment  of  the  highest  degree  of 
health  protection  to  the  miner,  other 
considerations  in  this  proposed  rxile  will 
be  the  latest  available  scientific  data, 
technological  and  economic  feasibility 
issues,  and  the  Agency's  experience 
under  its  health  regulations. 

n.  Public  Participation 

Interested  parties  are  encouraged  to 
submit  comments  on  any  of  the  speciHc 
issues  identified  for  public  comment  and 
on  any  other  issues  dealing  with  the 
protection  of  miners  from  the  hazards  of 
diesel  particulate. 

As  part  of  this  review  and  in  addition 
to  the  statutory  requirements  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  MSHA  will  also  be  evaluating  its 
proposed  standards  in  accordance  with 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act 

m.  Specific  Issues  Identified  for 
Comment 

As  a  diesel  particulate  standard 
would  affect  the  entire  mining  industry, 
commenters  should  provide  specific 
justification,  based  upon  particular 
mining  methods,  practices,  and 
conditions,  for  their  positions.  Comment 
is  requested  on  the  health  effects, 
technological  and  economic  feasibility, 
and  provisions  which  should  be 
considered  for  inclusion  in  a  diesel 


particulate  rule.  Mine  operators  and 
other  interested  parties  should  identify 
and  discuss  both  the  quantifiable  and 
nonquantifiable  potential  benefits  and 
costs  of  compliance  with  various  levels 
of  diesel  particulate,  the  methods  of 
monitoring  to  measure  exposure,  the 
duration  and  frequency  of  exposure,  etc. 
Economic  information  should  include 
capital,  maintenance,  and  ongoing  costs. 
While  MSHA  requests  comments  on  all 
relevant  diesel  particulate  issues,  the 
Agency  is  particulariy  interested  in 
conunents  on  the  following  specific 
issues. 

1.  Exposure  Limit 

What  information  is  available 
concerning  the  relationship  between 
working  lifetime  diesel  particulate 
exposure  and  a  risk  of  lung  cancer  or 
other  biological  response? 

What  level  of  risk  should  be  used  to 
determine  a  permissible  exposure  limit 
for  diesel  particulate? 

What  methology  (absolute  or  relative 
risk)  should  be  used  to  arrive  at  the  risk 
relationship?  How  do  factors  such  as 
smoking  and  exposure  to  other 
carcinogens  affect  this  relationship? 

How  should  the  results  of  a 
quantitative  risk  assessment  be  used  in 
arriving  at  an  exposure  limit? 

Shodd  all  mines  under  MSHA 
jurisdiction  be  subject  to  the  same 
exposure  limit? 

Should  a  short  term  exposure  limit 
(STEL)  as  well  as  a  time  weighted 
average  (TWA)  permissible  exposure 
limit  (PEL)  be  established? 

Should  MSHA  set  an  action  level  for 
occupational  exposure  to  diesel 
exhaust?  What  types  of  provisions 
should  be  established  in  such  a 
standard?  To  what  extent  would  these 
provisions  be  met  by  current  practices 
in  the  mining  and  odier  industries,  and 
what  would  be  their  costs? 

What  effect  does  the  environmental 
background  level  of  diesel  particulate 
have  on  diesel  particulate  exposure  to 
miners? 

Are  there  individual  components  of 
whole  diesel  exhaust  that  would  better 
indicate  the  carcinogenic  hazard  than 
diesel  particulate?  If  so,  identify  these 
components. 

2.  Risk  Assessment 

In  its  quantitative  risk  assessment, 
NIOSH  relied  on  the  Mauderly  et  al. 
rodent  study  to  estimate  the  lung  cancer 
risk  to  humans  exposed  to  diesel 
exhaust.  NIOSH  determined  that  this 
study  provided  the  best  available  data 
for  diesel  exhaust  risk  assessment 
because  it  had  a  long  period  of  follow 
up.  several  well-chararacterized 
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exposure  concentrations,  and  a  large 
number  of  animals  per  exposure  group. 

Using  the  Armitage-Doll  multistage 
model.  NIOSH  found  statistically 
significant  dose-response  relationships 
which  were  determined  suitable  for 
estimating  human  risks  at  expected 
human  doses.  However,  several 
comments  and  studies  submitted  to  the 
Department  of  Labor  in  other 
pjlemaktngs  (e.g..  methylene  chloride 
and  1.3-butadiene)  have  raised  the  issue 
that  the  dose-response  risk  assessment 
approach  used  by  the  Department  and 
other  Federal  agencies  to  estimate  the 
carcinogenic  risk  to  humans  may  be 
inappropriate.  It  is  argued  that  this 
method  does  not  take  into  account  the 
metabolic  differences  between  rodents 
and  humans  when  exposed  to  certain 
toxic  chemicals.  These  comments  and 
studies  suggest  that  risk  extrapolated 
from  test  apimals  based  on  applied  dose 
methods  may  overestimate  the  cancer 
risk. 

The  information  acquired  through  this 
ANmM  will  aid  MSHA  in  resolving  the 
uncertainties  and  in  determining  if 
species  differences  should  be 
incorporated  into  NIOSH's  model  for 
estimating  cancer  risks  to  humans 
exposed  to  diesel  exhaust. 

Epidemiological  Studies  I 

To  what  extent  do  existing 
epidemiological  studies  provide  a 
reliable  estimate  of  the  risk  of  lung 
cancer  from  exposure  to  diesel 
particulate?  How  reliable  and  valid  are 
the  outcome  data  in  each  study? 

What  limitations  should  be  applied  to 
interpreting  the  available 
epidemiological  studies?  Should  any  of 
the  studies  be  excluded  from 
consideration,  either  partially  or 
entirely,  due  to  inadequacies  in  design 
or  in  the  way  they  were  conducted? 

Have  the  studies  used  an  appropriate 
comparison  population? 

Does  the  possible  presence  of  other 
carcinogens  such  as  asbestos,  arsenic, 
nickel  or  chromium  affect  the  reliability 
of  the  study? 

Are  there  inconsistencies  among 
results  of  epidemiological  studies,  and  if 
there  are,  can  they  be  explained? 

Animal  Studies 

Are  there  animal  studies,  other  than 
those  used  in  the  NIOSH  Exploratory 
Risk  Assessment  that  should  be 
considered  to  establish  risk? 

What  parameters  should  be  used  to 
convert  animal  data  to  human  data  (i.e., 
body  weight  or  surface  area,  age  scaling 
methods,  eta)? 


Appropriateness  of  Models  to  Assess 
Risk 

MSiiA  recognizes  the  large  areas  of 
uncertainty  which  exist  in  applied  dose 
risk  assessment  procedures.  Can  other 
forms  of  modeling  (e.g., 
pharmacokinetics)  reduce  these 
uncertainties,  and  if  so,  can  the 
reduction  in  uncertainty  be  quantified? 
Are  additional  uncertainties  introduced 
into  the  risk  assessment  process  by  the 
use  of  other  models?  What  weight 
should  MSHA  give  to  other  modeling 
data  in  its  risk  assessments  and  why? 

What  consideration  should  be  given 
to  selecting  a  model  when  using  animal 
data  to  evaluate  the  risk  associated  with 
exposure  to  diesel  particulate  in 
humans? 

Would  a  linear  nonthreshold  model 
extrapolated  from  elevated  exposure 
levels  from  animal  studies  be  the  most 
appropriate  model  to  predict  average 
lifetime  lung  cancer  risks  from  exposure 
to  diesel  particulate  in  humans? 

What  is  the  best  estimate  of  a  latency 
period?  How  should  latency  be 
incorporated  into  the  risk  assessment 
model? 

Should  the  risk  relationship  be 
modified  in  some  fashion  to  accoimt  for 
cell  repair  or  other  factors? 

Does  the  latency  period  vary  with 
smoking?  Does  the  latency  period  vary 
with  total  exposure  or  exposure  rate? 

Should  a  maximum  likelihood 
estimate  (MLE)  or  95  percent  upper 
confidence  limit  (UCL)  estimate  of  risk 
be  used? 

3.  Consideration  of  Other  Information 

Are  there  other  health  effects 
(noncarcinogenic)  that  result  from 
exposure  to  diesel  particulate? 

What  effect  does  smoking  have  on  the 
risk  of  lung  cancer  in  miners  exposed  to 
diesel  particulate?  If  there  is  an  effect  is 
it  additive,  multiplicative,  or  is  there 
some  other  relationship?  Is  there 
information  to  indicate  that  diesel 
particulate  works  in  conjunction  with 
other  contaminants? 

What  dermal  absorption  studies  for 
diesel  exhaust  are  available?  What  are 
the  potential  adverse  health  effects  from 
dermal  exposure  alone  or  from  a 
combined  exposure  by  inhalation  and 
dermal  routes? 

4.  Sampling  and  Monitoring  Methods 

What  methods  are  available  to 
measure  diesel  particulate  exposures  in 
undergrotmd  mines? 

Are  existing  sampling  and  exposure 
monitoring  methods  sufficiently 
sensitive,  accurate  and  reliable?  If  not, 
what  methods  would  be  more  suitable? 


What  criteria  should  be  the  basis  for  a 
sampling  strategy? 

Would  personal  or  area  sampling  be 
more  appropriate? 

MSHA  solicits  information  on  the 
conditions  under  which  personal  or  area 
sampling  devices  should  or  should  not 
be  used  for  measuring  diesel  exhaust 
exposures. 

Are  there  any  surrogate  methods 
available  that  can  be  used  to  monitor 
diesel  particulate  levels?  What  are  the 
advantages,  disadvftntages,  and  relative 
costs  for  these  methods? 

5.  Feasibility 

A  critical  issue  in  the  development  of 
a  diesel  particulate  standard  is  the 
technological  feasibility  of  various 
techniques  for  controlling  diesel 
particulate  emissions.  MSHA  recognizes 
the  wide  variation  in  types  of  mines, 
equipment,  operations,  and  conditions. 
As  a  result  MSHA  requests  both 
general  and  specific  information,  as  well 
as  any  other  relevant  factors  regarding 
the  following  questions.  Commenters 
should  compare  alternative  approaches 
in  terms  of  cost  and  relative 
effectiveness. 

To  what  extent  can  the  design  of  a 
mine,  the  mining  system,  and  the  mine 
ventilation  system  be  used  to  control 
exposure  to  diesel  particulate? 

If  mine  ventilation  is  used  to  reduce 
diesel  particulate  concentration,  what 
would  be  the  additional  costs  to  reduce 
the  concentration  in  increments  of  100 
micrograms  per  cubic  meter  of  air? 
Would  the  potential  costs  of  controlling 
diesel  particulate  affect  the  extent  to 
which  diesel  equipment  is  used? 

What  reduction  in  the  concentration 
of  diesel  particulate  can  be  achieved 
through  the  use  of  low  sulfur  fuels?  Does 
the  reduction  of  a  fuel's  sulfur  content 
reduce  the  hazard  associated  with  diesel 
particulate?  Is  there  a  difference  in  the 
amount  of  particulate  produced  from  the 
use  of  No.  1  or  No.  2  diesel  fuel?  What  is 
the  sulfur  content  of  fuels  currently 
being  used  at  diesel  mines?  What  would 
be  the  reduction  in  diesel  particulate  if 
the  sulfur  content  were  reduced  to  0.05 
percent?  When  will  0.05  percent  sulfur 
fuel  be  generally  available  to  the  mining 
industry? 

What  are  the  differences  in  the  per- 
gallon  costs  among  No.  1.  No.  2,  and  0.05 
percent  sulfur  diesel  fuel?  How  much 
fuel  is  used  annually  in  the  mining 
industry?  What  would  be  the  economic 
impact  on  mining  of  using  0.05  percent 
sulfur  fuel? 

Are  fuel  additives  available  or  being 
developed  that  can  reduce  diesel 
particulate  emissions?  What  diesel 
particulate  emission  reductions  can  be 
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expected  through  the  use  of  these  fuel 
additives?  Will  the  use  of  these  fuel 
additives  introduce  other  health 
hazards?  If  so,  what  specific  health 
hazards  would  be  introduced  with  the 
use  of  these  fuel  additives?  What  would 
be  the  cost  of  these  additives?  Are  there 
any  additional  advantages  to  the  use  of 
additives,  such  as  increased  fuel 
efficiency? 

Are  there  any  anticipated  changes  in 
engine  design  that  will  affect  diesel 
particulate  emissions?  What  are  these 
expected  changes  and  to  what  extent 
will  they  reduce  diesel  particulate 
emissions?  When  will  engines 
incorporating  these  designs  be  available 
to  the  mining  industry? 

What  would  be  the  expected  increase 
in  price  of  new  diesel  equipment  or  the 
components  incorporating  these 
anticipated  changes?  Would  there  be 
additional  operational  costs  resulting 
from  these  changes? 

What  type  of  after-treatment  devices 
are  available  or  being  developed  to 
reduce  particulate  emissions  from 
equipment  with  water  bath  scrubbers, 
light  duty  equipment  such  as  personnel 
carriers  and  service  vehicles,  heavy 
duty  equipment  such  as  load-haul-dump 
vehicles  and  haul  trucks,  and  stationary 
equipment?  Will  the  use  of  these  after- 


treatment  devices  introduce  other  health 
hazards?  What  specific  health  hazards 
would  be  introduced  with  the  use  of 
these  after-treatment  devices? 

What  diesel  particulate  reduction  can 
be  expected  through  the  use  of  after- 
treatment  devices?  What  additional 
maintenance  requirements  will  be 
necessary  as  a  result  of  adding  these 
devices?  What  problems  would  be 
encountered  in  retrofitting  existing 
equipment  with  after-treatment  devices? 
What  would  be  the  initial  cost  of  the 
devices,  including  installation?  How 
loog  would  these  devices  last  before 
they  needed  to  be  replaced?  What 
would  be  the  costs  of  maintaining  these 
devices?  Would  there  be  any  loss  of 
production  specifically  due  to  the  use  of 
these  devices? 

Manufacturers  of  engines  used  in 
over-the-road  vehicles  have  developed 
and  are  developing  after-treatment 
devices  for  the  removal  of  diesel 
particulate.  What  after-treatment 
devices  currently  being  developed  for 
over-the-road  vehicles  would  be 
applicable  to  the  mining  industry?  What 
diesel  particulate  reduction  can  be 
achieved  through  the  use  of  these  after- 
treatment  devices? 

Is  specialized  training  required  for 
diesel  mechanics  work^  on  equipment 


that  uses  particulate  reduction 
technology?  If  specialized  training  is 
required,  what  type  of  specialized 
training  should  be  required,  and  how 
extensive  and  costly  would  such 
training  be? 

What  maintenance  procedures  are 
effective  in  reducing  diesel  particulate 
emissions  from  existing  diesel-powered 
equipment?  What  additional 
maintenance  procedures  would  be 
required  in  conjunction  with  anticipated 
developments  of  new  diesel  particiilate 
reduction  technology?  How  much  time 
would  be  required  to  perform 
maintenance  procedures?  What,  if  any, 
production  loss  would  occur  during  the 
performance  of  these  procedures? 

What  is  the  lowest  feasible  exposure 
level  of  diesel  exhaust  that  can  be 
achieved  by  engineering  controls  and 
work  practices  alone?  Are  there  unique 
conditions  in  certain  mining  settings 
where  feasible  engineering  controls  are 
not  available? 

Dated:  December  30, 1991. 
Williun  I.  TattenaO. 

Assistant  Secretary  for  Mine  Safety  and 

Health. 

[FR  Doc  92-178  Filed  1-3-92;  MS  am] 
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DEPARTMENT  OF  EDUCATION 


34CFRPart81 


RiN1880-AA35 


General  Education  Provisions  Act; 
Enforcement 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  part  81.  subparts  A  and  B.  Part 
81.  entitled  General  Education 
Provisions  Act;  Enforcement,  contains 
general  procedural  rules  for  proceedings 
before  the  Office  of  Administrative  Law 
Judges  (OALJ).  The  regulations  in  part 
81  implemented  amendments  to  part  E 
of  the  General  Education  Provisions  Act 
(GEPA)  made  by  Public  Law  100-297. 
enacted  April  28. 1988.  These  proposed 
regulations  are  needed  to  clarify  and 
refine  the  existing  general  procedural 
regulations  and  enhance  the  operating 
efficiency  of  the  OALJ. 

DATES:  Comments  must  be  received  on 
or  before  February  20. 1992. 

addresses:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Frank  J.  Furey,  Senior 
Attorney,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Education, 
490  L'Enfant  Plaza,  SW.,  suite  2100. 
Washington.  DC  2021*-3644.    j  - 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  ].  Furey.  Telephone  (202)  732- 
1928.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

SUPPLEMENTARY  INFORMATION:  On  May 
5, 1989,  the  Secretary  published  final 
regulations  in  the  Federal  Register  (54 
FR  19512)  establishing  general 
procedural  rules  for  proceedings  before 
the  Office  of  Administrative  Law  Judges 
(OALJ)  authorized  by  the  GEPA 
amendments  and  specific  rules  for  OALJ 
hearings  for  the  recovery  of  funds. 
These  provisions  were  published  to 
facilitate  implementation  of  section  3501 
of  the  Augustus  F.  Hawkins-Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988.  Public  Law  100-297.  The  Secretary 
is  proposing  a  number  of  technical, 
procedural,  and  clarifying  changes  to  the 
existing  regulations,  which  are  intended 
to  enhance  the  operating  efficiency  of 
the  OALJ. 


UMI 


Summary  of  Proposed  Changes 

Subpart  A — General  Provisions 

Subpart  A  contains  general  provisions 
relating  to  the  OALJ,  including 
proceedings  designated  by  the  Secretary 
to  be  conducted  by  that  office. 

Section  81.14  is  revised  to  provide  that 
administrative  law  judges  (ALJs)  are  not 
required  to  grant  joint  requests  for  stays 
for  settlement  negotiations,  but  that  the 
ALJs  may  do  so.  upon  a  finding  of  good 
cause.  The  Secretary  believes  that  the 
ALJs  should  have  the  discretion  to  deny 
joint  requests  for  stays  for  settlement 
negotiations,  if  they  believe  that  action 
is  appropriate. 

Section  81.18  is  revised  to  delete  the 
provision  that  provides  transcripts  to 
non-Departmental  parties  at  no  cost. 
The  change  permits  the  Department  to 
recover  the  actual  costs  of  duplication, 
as  it  is  permitted  to  do  by  law.  See 
Federal  Advisory  Committee  Act  section 
11.  5  U.S.C.  app.  (1988). 

New  §  81.20  governs  the  process  for 
interlocutory  appeal  to  the  Secretary  of 
ALJ  interim  rulings.  Under  the  current 
regulations,  interim  rulings  are  not 
appealable  to  the  Secretary.  The 
proposed  rule  would  permit  appeals  to 
the  Secretary  of  an  interim  ruling,  if  the 
ruling  involves  a  "controlling  question  of 
substantive  or  procedural  law  and  the 
immediate  resolution  of  the  question 
will  materially  advance  the  final 
disposition  of  the  proceeding."  The 
standard  of  "controlling  question  of 
law"  is  taken  from  Federal  Judiciary  and 
Judicial  Procedure  at  28  U.S.C.  1292. 
"Interlocutory  Decisions."  Courts  have 
interpreted  the  standard  "controlling 
question  of  law"  to  include  questions  of 
substance  and  procedure.  However, 
given  the  novelty  of  the  procedure  for 
this  Department,  the  phrase 
"substantive  or  procedural"  has  been 
added  to  clarify  that  both  substantive 
rulings  and  interim  procedural  rulings 
(including,  but  not  limited  to,  matters  of 
discovery,  venue,  and  requests  for  stays) 
that  meet  the  requirements  in  the 
proposed  regulation  can  be  appealed  to 
the  Secretary.  The  proposed  regulatory 
language  thus  makes  the  intent  of  the 
rule  clear  to  the  public  and  the 
participants  in  the  proceedings. 

The  discretion  to  accept  a  petition  for 
interlocutory  review  of  an  interim  ruling 
would  reside  exclusively  with  the 
Secretary.  Lack  of  acceptance  by  the 
Secretary,  within  15  days  of  receipt, 
would  be  deemed  to  be  a  denial  of  the 
petition. 

New  §  81.20  also  makes  clear  that  a 
petition  for  interlocutory  review  does 
not  automatically  stay  the  AL) 
proceedings.  A  stay  of  the  ALJ 
proceedings  is  discretionary  with  the 


ALJ  or  with  the  Secretary  if  the  ruling  is 
certified  for  review.  However,  this 
provision  does  not  affect  the  parties' 
ri^t  to  a  review  of  an  initial  decision 
under  redesignated  S  81.32. 

Subpart  B— Hearings  for  Recovery  of 
Funds 

Subpart  B  contains  the  specific  rules 
that  apply  to  OALJ  hearings  for  the 
recovery  of  funds  under  applicable 
programs. 

Section  81.37  imposes  a  time  frame  of 
10  days  during  which  the  authorized 
Departmental  official  must  provide  the 
ALJ  with  a  copy  of  any  document 
identified  in  the  written  notice  of  a 
disallowance  decision  under 
redesignated  §  81.24(b)(2).  The  revision 
also  ensures  that  a  copy  of  the  written 
application  for  review  will  be  served 
upon  the  issuing  Departmental  official. 

Section  81.41  clarifies  the  procedure 
for  transmitting  initial  decisions  of  the 
ALJ  to  the  Secretary  and  to  the  parties. 

Section  81.42  reflects  technical 
amendments  that  clarify  the  location  for 
filing  a  petition  for  review  by  the 
Secretary  of  an  initial  ALJ  decision.  The 
revision  clarifies  the  processes  for  the 
Secretary's  review  and  modifies  the 
provisions  for  service. 

Section  81.43  reflects  a  technical 
amendment,  deleting  language 
prohibiting  the  interlocutory  review  of 
an  ALJ  ruling  by  the  Secretary.  This 
revision  conforms  to  the  addition  of  the 
proposed  rule  for  interlocutory  review  at 
§  81.20.  Section  81.43  also  is  revised  to 
eliminate  the  provision  permitting  the 
standard  of  the  Secretary  to  receive  new 
evidence  on  review  under 
"extraordinary  circumstances;"  the 
revision  provides  for  the  Secretary,  for 
good  cause  shown,  to  remand  the  case 
to  the  ALJ  to  take  further  evidence, 
thereby  directly  conforming  to  section 
452  of  GEPA. 

Section  81.44  explains  the  procedure 
for  issuing  decisions  of  the  Secretary. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  that  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

While  some  small  local  educational 
agencies  and  small  nonproHt 
organizations  would  be  affected  by 
these  regulations,  the  Secretary  does  not 
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expect  the  total  number  of  these  entities 
to  be  significant  in  relation  to  the  total 
number  of  entities  tiiat  would  be  subject 
to  these  regulations.  Also,  the  impact  on 
small  entities  would  be  minimal. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  wiU  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Suite 
2100, 490  L'Enfant  Plaza,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Education  Impact 

The  Secretary  particularly  requests 
conunents  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  firom 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Sub jecto  in  M  CFR  Part  n 
Enforcement.  General  education 

provisions  act. 

Dated:  December  30, 1991. 
Lamar  Atexamkr, 
Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Asststanoe 
Number  does  not  apply.) 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
amending  part  61  as  follows: 

PART  11-GENERAL  EDUCATION 
PROVISIONS  ACT-ENFORCEMENT 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Autbofitr  20  U.S.C  1221e-^e)(l),  12M- 
1234i,  3474(a).  unless  otherwise  noted. 

2.  Section  81.2  is  amended  by  revising 
the  definition  pf  Secretary  to  read  as 
follows: 


8  81.2   DeflnKtons. 

•  *       *       •       • 

Secretary  means  the  Secretary  of  the 
Department  of  Education  or  an  official 
or  employee  of  the  Department  acting 
for  the  Secretary  under  a  delegation  of 
authority. 

3.  Section  81.14  is  amended  by 
revising  paragraph  (a)  to  read  as  follow: 

{•1.14   SsWsimiit  nsjotlitlmis. 

(a)  If  the  parties  to  a  case  file  a  joint 
motion  requesting  a  stay  of  the 
proceedings  for  settlement  negotiations, 
or  for  approval  of  a  settlement 
agreement,  the  AL)  may  grant  a  stay  of 
the  proceedings  upon  a  finding  of  good 
cause. 

*  •       •       •       • 

4.  Section  81.18  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  81.18  Thsrsserd 

(a)  The  ALJ  arranges  for  any 
evidentiary  hearing  or  oral  argiunent  to 
be  recorded  and  transcribed  and  makes 
the  transcript  available  to  the  parties. 
Transcripts  are  made  available  to  non- 
Departmental  parties  at  a  cost  not  to 
exceed  the  actual  cost  of  dupUcation. 


H  81.20-8146  tRstfsBlgnaled  as  H  81 JO- 
81.481 

5.  Sections  81.20  through  81.35  are 
redesignated  as  H  81.90  through  81.45, 
respectively. 

6.  In  the  list  below,  for  eadi 
redesignated  section  in  the  left  column, 
remove  the  cross-reference  in  the  middle 
column  and  add,  in  its  place,  the  ctoss- 
reference  listed  in  the  ri^t  column: 


81.30(a) 

81.31(a) 

Bl.3l(c) 

81.34(a) 

81.35(a) 

81.35(c) 

81. 37(b). 

81.38(b) 

81.38(b)(1)(ii) 

81.38(C) 

81.38(0 

81.38(0X1).-. 
81.38(0(3)->- 
81.39(a)  — 

81.40  .„. 

81.40(C). — 

81.40(d) 

81.45(bKt).. 
81.45(b)(2).. 
81 .46(d) . — 
81 .45(d) ..». 


81.21 

81.22 

81.24 

8120 

81.21 

81.26 

81.24(l)H2) 

81.24 

81.24 

81.24 

81.27 

81.27(4 

St.27 

61.27 

8128 

8122 

81.23 

81.27 

81.34 

61.28 

81.34 


Add 


6t31 

81J2 

61.34 

81.30 

61.31 

81.36 

ei.34(bK2) 

81.34 

61.94 

81J4 

81.37 

81 .37(d) 

8147 

61.37 

81.38 

81 J2 

81.33 

61.37 

81.44 

S1J8 

81.44 


7.  A  new  1 81.20  is  added  to  subpart  A 
to  read  as  follows: 


§  81.20   Intsflocutofy  appeals  lo  Ihs 
sacrstafy  fram  nilnQS  of  an  ALJ. 

(a)  A  ruling  by  an  ALJ  may  not  be 
appealed  to  the  Secretary  until  the 
issuance  of  an  initial  decision,  except 
that  the  Secretary  may,  at  any  time  prior 
to  the  issuance  of  an  initial  decision, 
grant  review  of  a  ruling  upon  either  an 
ALfs  certification  of  the  ruling  to  the 
Secretary  for  review,  or  the  filing  of  a 
I>etition  seeking  review  of  an  interim 
ruling  by  one  or  both  of  the  parties,  if— 

(1)  That  ruling  involves  a  controlling 
question  of  substantive  or  procedural 
law;  and 

(2)  The  immediate  resolution  of  the 
question  will  materially  advance  the 
final  disposition  of  the  proceeding. 

(b)(1)  A  petition  for  interlocutory 
review  of  an  interim  ruling  must  include 
the  following: 

(i)  A  brief  statement  of  the  facts 
necessary  to  an  understanding  of  the 
issue  on  whidi  review  is  sought. 

(ii)  A  statement  of  the  issue. 

(iii)  A  statement  of  the  reasons 
showing  that  the  ruling  complained  ci 
involves  a  controlling  question  of 
substantive  or  procedural  law  and  why 
immediate  review  of  the  ruling  will 
materially  advance  the  disposition  of 
the  case. 

(2)  A  petition  may  not  exceed  ten 
pages,  double-spaced,  and  must  be 
accompanied  by  a  copy  of  the  ruling  and 
any  findings  and  opinions  relating  to  the 
ruling.  The  petition  must  be  filed  with 
the  Office  of  Hearings  and  Appeals, 
which  immediately  forwards  die  petition 
to  the  Office  of  the  Secretary. 

(c)  A  copy  (rf  the  petition  must  be 
provided  to  the  AI4  at  the  time  the 
petition  is  filed  under  peragraph  (b)(2)  of 
this  section,  and  a  copy  of  a  petition  or 
any  certification  must  be  served  upon 
the  parties  by  certified  mail  return 
receipt  requested.  The  petition  or 
certification  must  reflect  Uiat  service. 

(d)  If  a  party  files  s  petition  under  Uiis 
section,  the  AIJ  may  certify  to  the 
Secretary  that  review  is  either 
appropriate  or  inappropriate  by 
submitting  a  brief  ststemeat  sddressing 
a  party's  petition  within  10  days  of  the 
ALJ's  receipt  of  the  petition  for 
interlocutory  review.  A  copy  of  the 
certification  must  be  served  on  all 
parties  by  certified  mail,  return  receipt 
requested. 

(e)  A  party's  response,  if  any,  to  a 
petition  or  certification  for  interlocutory 
review  must  be  filed  within  seven  days 
after  service  of  the  petition  or 
certification,  and  may  not  exceed  ten 
pages,  double-spaced,  in  length.  A  copy 
of  the  response  must  be  served  on  ail 
parties  and  the  ALJ  by  hand  delivery  or 
regular  mail. 
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(f)  The  filing  of  a  request  for 
interlocutory  review  does  not 
automatically  stay  the  proceedings. 
Rather,  a  stay  during  consideration  of  a 
petition  for  review  may  be  granted  by 
the  ALJ  if  the  ALJ  has  certified  to  the 
Secretary  that  review  of  the  ruling  is 
appropriate.  The  Secretary  may  order  a 
stay  of  proceedings  at  any  time  after  the 
filing  of  a  request  for  interlocutory 
review. 

(g)  The  Secretary  notifies  the  parties  if 
a  petition  or  certification  for 
interlocutory  review  is  accepted,  and 
may  provide  the  parties  a  reasonable 
time  within  which  to  submit  written 
argument  with  regard  to  the  merit  of  the 
petition  or  certification. 

(h)  If  the  Secretary  takes  no  action  on 
a  request  for  interlocutory  review  within 
15  days  of  receipt  of  it.  the  request  is 
deemed  to  be  denied. 

(i)  The  Secretary  may  affirm,  modify, 
set  aside,  or  remand  the  ALJ's  ruling. 

(Authority  5  US.C.  557(b):  20  VS.C.  1234((1 
W). 


8.  Redesignated  {  61.37  is  amended  by 
revising  paragraphs  (a)  and  (b), 
redesignating  paragraphs  (c)  and  (d]  as 
(d)  and  (e),  respectively,  and  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§91.37   AppiMtton  for  review  of  e 


(a)  If  a  recipient  wishes  to  obtain 
review  of  a  disallowance  decision,  the 
recipient  shall  file  a  written  application 
for  review  with  the  Office  of  Hearings 
and  Appeals,  and.  as  required  by 

1 81 12(b},  shall  serve  a  copy  on  the 
applicable  Departmental  official  who 
made  the  disallowance  decision. 

(b)  A  recipient  shall  file  an 
appUcation  for  review  not  later  than  30 
days  after  the  date  it  receives  the  notice 
of  a  disallowance  decision. 

(c)  Within  10  days  after  receipt  of  a 
copy  of  the  application  for  review,  the 
authorized  Departmental  o^icial  who 
made  the  disallowance  decision  shall 
provide  the  ALJ  with  a  copy  of  any 
docimient  identified  in  the  notice 
pursuant  to  i  81.34(b)(2). 

*        •        •        *        • 

9.  Redesignated  8  81.41  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

i  81^1    Initial  dMlelon. 

(c)  The  initial  decision  is  transmitted 
to  the  Secretary  by  hand-delivery  or 
Department  mail,  and  to  the  parties  by 
certified  mail,  return  receipt  requested, 


by  the  Office  of  Administrative  Law 
Judges. 

(Authority:  S  U.S.C.  557(c):  20  tJ.S.C.  1221e- 
3(a)(1).  1234(f)(1).  3474(a)).  - 

***** 

10.  Redesignated  S  81.42  is  revised  to 
read  as  follows: 


$81.42   PatitkM)  for  review  Of  Initial 
decision. 

(a)  If  a  party  seeks  to  obtain  the 
Secretary's  review  of  the  initial  decision 
of  an  AL],  the  party  shall  file  a  petition 
for  review  by  hand  delivery  or  mail  with 
the  Office  of  Hearings  and  Appeals, 
which  immediately  forwards  the  petition 
to  the  Office  of  the  Secretary. 

(b)  A  party  shall  file  a  petition  for 
review  not  later  than  30  days  after  the 
date  it  receives  the  initial  decision. 

(c)  If  a  party  files  a  petition  for 
review,  the  party  shall  serve  a  copy  of 
the  petition  on  the  other  party  by  hand 
delivery  or  by  mail. 

(d)  Ajiy  written  submission  to  the 
Secretary  under  this  section  must  be 
accompanied  by  a  statement  certifying 
the  date  that  the  filed  material  was 
served  on  the  other  party. 

(e)  A  petition  for  review  of  an  intitial 
decision  must  contain — 

(1)  The  identity  of  the  initial  decision 
for  which  review  is  sought;  and 

(2)  A  statement  of  the  reasons 
asserted  by  the  party  for  affirming, 
modifying,  setting  aside,  or  remanding 
the  initial  decision  in  whole  or  in  part. 

(f)(1)  A  party  may  respond  to  a 
petition  for  review  of  an  initial  decision 
by  filing  a  statement  of  its  views  on  the 
issues  raised  in  the  petition  with  the 
Secretary,  at  the  address  set  forth  in 
paragraph  (a)  of  this  section,  not  later 
than  15  days  after  the  date  it  receives 
the  petitioiL 

(2)  A  party  shall  serve  a  copy  of  its 
statement  of  views  on  the  other  party  by 
hand  delivery  or  mail,  and  shall  certify 
that  it  has  done  so  pursuant  to  the 
provisions  of  paragraph  (d)  of  this 
section. 

(g)(1)  The  filing  date  for  written 
submissions  under  this  section  is 
either — 

f  i]  The  date  of  hand  delivery;  or 

(ii)  The  date  of  mailing. 

(2)  If  a  scheduled  filing  date  falls  on  a 
Saturday.  Sunday  or  a  Federal  holiday, 
the  filing  deadline  is  the  next  business 
day. 

(Authority  20  U.S.C.  1221e-3(a){l), 
1234(f)(1).  1234a(e),  3474(a)). 

11.  Redesignated  S  81.43  is  revised  to 
read  as  follows: 


981.43   Review  by  the  Secretery. 

(a)  The  Secretary's  review  of  an  initial 
decision  is  based  on  the  record  of  the 
case,  the  initial  decision,  and  any  proper 
submissions  of  the  parties  or  other 
participants  in  the  case. 

(b)  The  ALJ's  findings  of  fact,  if 
supported  by  substantial  evidence,  are 
conclusive. 

(c)  The  Secretary  may  affirm,  modify, 
set  aside,  or  remand  the  ALJ's  initial 
decision. 

(1)  If  the  Secretary  modifies,  sets 
aside,  or  remands  an  initial  decision,  in 
whole  or  in  part,  the  Secretary's 
decision  includes  a  statement  of  reasons 
that  supports  the  Secretary's  decision. 

(2](i]  The  Secretary  may  remand  the 
case  to  the  ALJ  with  instructions  to 
make  additional  findings  of  fact  or 
conclusions  of  law  or  both  based  on  the 
evidence  of  record.  The  Secretary  may 
also  remand  the  case  to  the  ALJ  for 
further  briefing  or  for  clarification  or    ■ 
revision  of  the  initial  decision. 

(ii)  If  a  case  is  remanded,  the  ALJ 
shall  make  new  or  modified  findings  of 
fact  or  conclusions  of  law  or  otherwise 
modify  the  initial  decision  in  accordance 
with  the  Secretary's  remand  order. 

(iii)  A  party  may  appeal  a  modified 
decision  of  the  ALJ  under  the  provisions 
of  §S  81.42.  et  seq.  However,  upon  that 
review,  the  ALJ's  new  or  modified 
findings,  if  supported  by  substantial 
evidence,  are  conclusive. 

(3)  The  Secretary,  for  good  cause 
shown,  may  remand  the  case  to  the  ALJ 
to  take  further  evidence,  and  the  ALJ 
may  make  new  or  modified  findings  of 
fact  and  may  modify  the  initial  decision 
based  on  that  new  evidence.  These  new 
or  modified  findings  of  fact  are  likewise 
conclusive  if  supported  by  substantial 
evidence. 

(Authority:  5  U  S.C.  557(b):  20  U  S.C.  1221e- 
3(a)(l],  1234(f)(1),  1234a(d),  3474(a)). 

12.  Redesignated  \  81.44  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

S  81.44   Final  decision  of  the  Department 

***** 

(b)  If  the  Secretary  modifies  or  sets 
aside  the  ALJ's  initial  decision,  a  copy  of 
the  Secretary's  decision  is  sent  by  the 
Office  of  Hearings  and  Appeals  to  the 
parties  by  certified  mail,  return  receipt 
requested.  The  Secretary's  decision 
becomes  the  final  decision  of  the 
Department  on  the  date  the  recipient 

receives  the  Secretary's  decision. 

***** 

(FR  Doc.  92-189  Filed  1-3-82;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Periiina  Loan,  College  Work-Study  and 
Supplemental  Educational  Opportunity 
Grant  Programa;  Closing  Date  for 
Institutions  to  RIe  an  Application  for 
Institutional  Eligibility  and  Certification 
for  Participation  In  the  Campus-Based 
Programs  I 

AOENCV:  Department  of  Educaiion. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  file  an  "Application  for 
Institutional  Eligibility  and 
Certification"  (ED  Form  E-40-34P.  0MB 
*1840-0098)  to  participate  in  the  Perkins 
Loan.  College  Work-Study  and 
Supplemental  Educational  Opportunity 
Grant  Programs  for  the  1992-93  Award 
Year. 

SUMNMRY:  The  Secretary  invites 
currently  ineligible  institutions  of  higher 
education  that  filed  a  Fiscal  Operations 
Report  and  Application  to  Participate 
(FISAP)  (ED  Form  646-1)  in  one  or  more 
of  the  "campus-based  programs"  for  the 
1992-93  award  year  to  submit  to  the 
Secretary  an  "Application  for 
Institutional  Eligibility  and 
Certification"  and  all  docimients 
required  for  an  eligibility  determination. 

The  campus-based  programs  are  the 
Pericins  Loan  Program,  the  College 
Work-Study  Program  and  the 
Supplemental  Educational  Opportunity 
Grant  Program  and  are  authorized  by 
title  rv  of  the  Higher  Education  Act  of 
1965,  as  amended.  The  1992-93  award 
year  is  July  1, 1992  through  June  30, 1993. 
DATCS:  Closing  date  for  tiling 
application  and  required  documents.  To 
participate  in  a  campus-based  program 
in  the  1992-93  award  year,  a  currently 
ineligible  institution  must  mail  or  hand- 
deliver  its  "Application  for  Ins^tutional 
Eligibility  and  Certincation"  on  or 
before  February  3, 1992.  The  application 
along  with  all  documents  required  for  an 
eligibility  determination  must  be 
submitted  to  the  Division  of  EligibiUty- 
and  CertiRcation  at  one  of  the  addresses 
indicated  below. 

ADDRESSES:  Applications  and  required 
documents  delivered  by  mail.  An 
institutional  eligibility  application  and 
required  documents  delivered  by  mail 
must  be  addressed  to  the  U.S. 
Department  of  Education,  Application 
Control  Center,  Attention;  DEC/ 
DCMAS/OPE.  room  3633.  Regional 
Office  Building  3, 400  Maryland  Avenue, 
SW.,  Washington,  DC  20202-4725. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following:  (1)  A  legibly  dated  U.S.  Postal 
Service  postmark;  (2)  a  legible  mail 


receipt  with  the  date  of  mailing  stamped 
by  the  U.S.  Postal  Service;  (3)  a  dated 
shipping  label,  invoice  or  receipt  from  a 
commercial  carrier  or  (4)  any  other 
proof  of  mailing  acceptable  to  the 
Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Institutions  that  submit  eligibility 
applications  and  required  documents 
after  the  closing  date  will  not  be 
considered  for  funding  under  the 
campus-based  programs  for  award  year 
1992-93. 

Applications  and  Required 
Documents  Delivered  by  Hand.  An 
institutional  eligibility  application  and 
required  documents  delivered  by  hand 
must  be  taken  to  the  U.S.  Department  of 
Education.  Application  Control  Center, 
room  3633,  Regional  Office  Building  3. 
7th  and  D  Streets.  SW.,  Washington,  DC 
The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8  a.m.  and  4:30  p.m.  (Eastern 
time)  daily,  except  Saturdays,  Sunday* 
and  Federal  holidays.  An  application  for 
eligibility  for  the  1992-93  award  year 
that  is  delivered  by  hand  will  not  be 
accepted  after  4:30  p.m.  on  the  closing 
date. 

StJPPLEMENTARY  INFORMATION:  Under 
the  three  campus-based  programs,  the 
Secretary  allocates  funds  to  eligible 
institutions  of  higher  education.  Tbe 
Secretary  will  not  allocate  funds  under 
the  campus-based  programs  for  award 
year  1992-93  to  any  currently  ineligible 
institution  unless  the  institution  files  its 
"Application  for  Institutional  Eligibility 
and  Certification"  and  other  required 
documents  by  the  closing  date.  If  the 
institution  submits  its  institutional 
eligibility  and  certification  application 
or  other  required  documents  after  the 
closing  date,  the  Secretary  will  use  this 
application  in  determining  the 
institution's  eligibility  to  participate  in 
the  campus-based  programs  beginning 
with  the  1993-94  award  year. 

For  purposes  of  this  notice,  ineligible 
institutions  only  include: 

(1)  An  institution  that  has  not  been 
designated  as  an  eligible  institution  by 
the  Secretary,  but  has  previously  filed  a 
FISAP. 


(2)  An  off-campus  site  of  an  eligible 
institution  that  is  currently  not  included 
in  the  Department's  eligibility 
certification  for  the  eligible  institution. 
but  has  been  included  in  the  institution's 
1992-^  FISAP. 

(3)  A  branch  campus  that  is  currently 
part  of  an  eligible  institution,  but  has 
filed  its  own  FISAP  and  is  seeking 
eligibility  as  a  separate  institution  of 
higher  education. 

The  Secretary  wishes  to  advise 
institutions  that  the  institutional 
eligibility  form,  "Appfication  for 
Institutional  Eligibility  and 
Certification."  should  not  be  confused 
with  the  FISAP  form  that  institutions 
were  required  to  mail  by  October  1. 1991 
for  diskette  or  magnetic  tape  filers,  or  to 
transmit  electronically  yja  modem  by 
October  1, 1991  for  electronic  HSAP 
filers,  in  order  to  be  considered  for 
funds  under  the  campus-based  programs 
for  the  1992-93  award  year. 

Applicable  Reguladons 

The  following  regulations  apply  to  the 
campus-based  programs: 

(ij  Student  Assistance  General 
Provisions,  34  CFR  part  668. 

(2)  Perkins  Loan  Program,  34  CFR  part 
674. 

(3)  College  WoricStudy  Program.  34 
CFR  part  675. 

(4)  Supplemental  Educational 

Opportunity  Grant  Program,  34  CFR  part 
67& 

(5)  Institutional  Eligibility  Under  the 
Hi^er  Education  Act  of  1965,  as 
amended.  34  CFR  part  600. 

(6)  New  Restrictions  on  Lobbying,  34 
CFR  part  82. 

(7)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
part  85. 

(B)  Drug-Free  Schools  and  Campuses, 
34  CFR  part  86. 

TOR  FURTHER  INFORMATION  CONTACT: 
For  information  concerning  designation 
of  eligibility,  contact  Carol  F.  Sperry, 
Director,  Division  of  Eligibility  and 
Certification,  OfHce  of  Postsecondary 
Education,  U.S.  Department  of 
Education,  room  3030,  Regional  Office 
Building  3, 400  Maryland  Avenue,  SW.. 
Washington.  DC  20202-5242.  Telephone: 
(202)  708-4906. 

For  technical  assistance  concerning 
die  FISAP  and/or  other  operational 
procedures  of  the  campus-based 
programs,  contact:  Robert  R.  Coates, 
Chief,  Campus-Based  Programs  Branch, 
Division  of  Program  Operations  and 
Systems,  room  4621.  Regional  Office 
Building  S.  400  Maryland  Avenue.  SW., 
Washington.  DC  20202-5347.  Telephone: 
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(202)  708-9711.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington.  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m.,  eastern  time. 

Program  Authority:  20  U.S.C  1607  et  aeq.\ 
42  U.S.C.  2751  et  seq.;  and  20  U.S.C.  1070b  et 
seq. 

Catalog  of  Federal  Domestic  Assistance, 
Supplemental  Educational  Opportunity  Grant 
Program,  84.007;  College  Work-Study 
Program,  84.033;  Perkins  Loan  Program. 
84.037. 

Dated:  December  27, 1991. 
lohn  B.  Childers, 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  92-191  Filed  1-3-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
CoMt  Guard 

46CFRPart35 
(CGO  91-204] 
RIN  2115-AEOO 

Use  Of  Automatic  Pilot:  Area 
RMtrictiona  and  Performance 
Requirements  i 

agency:  Coast  Guard,  DOT.       | 
ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
ImDlempnt  a  provision  of  section  4114(a) 
of  "the  Oil  Pollution  Act  of  1990  (OPA 
90],  by  defining  the  conditions  under 
which,  and  designating  the  waters 
where,  tank  vessels  may  operate  with 
the  automatic  pilot  engaged.  This 
proposed  rulemaking  will  promote  the 
safe  operations  of  tank  vessels  in  U.S. 
waters.  Section  4114(a]  also  requires 
restrictions  on  operations  of  tank 
vessels  with  unattended  machinery 
spaces.  Regulations  restricting 
operations  with  unattended  machinery 
spaces  are  the  subject  of  a  separate 
rulemaking. 

DATES:  Comments  must  be  received  on 
or  before  March  6, 1992. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  Council  {&-LRA-2/3406)  (CGD 
91-204),  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC  2059S-O001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  • 
telephone  number  is  (202)  267-1477.  The 
Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406,  U.S. 
Coast  Guard  Headquarters.  A  copy  of 
the  material  listed  in  "Incorporation  by 
Reference"  of  this  preamble  is  available 
for  inspection  at  room  BllO,  U.S.  Coast 
Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCEfR  Paul  Jewell,  Project  Manager,  Oil 
Pollution  Act  Office,  United  States 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20593-0001, 
(202)  267-6746. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 


(CGO  91-204)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  enveolope.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  If  the  Coast  Guard 
determines  that  oral  presentations  will 
aid  this  rulemaking,  it  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  drafters  of  this 
document  are  Joan  Tilghman,  Project 
Counsel,  and  LCDR  Paul  Jewell,  Project 
Manager. 

Background  and  Purpose 

Section  4114(a)  of  OPA  90  requires  the 
Coast  Guard  to  define  the  conditions 
under,  and  designate  the  waters  upon, 
which  tank  vessels  may  operate  in  U.S. 
navigable  waters  with  the  automatic 
pilot  engaged.  'Tank  vessels"  to  which 
46  U.S.C.  3703  applies  are  defined  in  46 
U.S.C.  2101(39)  as:  any  "•  *  *  vessel 
that  is  constructed  or  adapted  to  carry, 
or  that  carries,  oil  or  hazardous  material 
in  bulk  as  cargo  or  cargo  residue,  and 
that— 

(A)  Is  a  vessel  of  the  United  States; 

(B)  Operates  on  the  navigable  waters 
of  the  United  States;  or 

(C)  Transfers  oil  or  hazardous 
material  in  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  States." 

Although  unmanned  barges  are 
considered  tank  vessels,  this  rule  does 
not  affect  barges  because  they  are  not 
equipped  with  automatic  pilots.  Towing 
vessels,  including  any  tug  which  is  part 
of  an  integrated  tug/barge  combination, 
are  not  subject  to  this  rule  because  these 
towing  vessels  are  not  constructed  or 
adapted  to  carry  oil  in  bulk  as  cargo. 
Section  4114  specifies  that  this  rule 
apply  only  on  the  navigable  waters  of 
the  U.S.  Navigable  waters  as  defined  in 
33  U  S.C.  2701  "means  the  waters  of  the 
United  States,  including  the  territorial 
sea."  This  definition  ddes  not 
encompass  the  waters  of  the  Exclusive 
Economic  Zone  (EEZ).  Additionally, 
under  46  U.S.C.  3702,  "Foreign  vessels 
on  iimocent  passage  on  the  navigable 
waters  of  the  United  States"  are  exempt 
from  rules  issued  under  the  authority  of 
4114(a). 

Among  other  things,  the  purpose  of 
OPA  90  IS  to  reduce  the  risk  of  the 
discharge  of  oil  into  the  navigable 


waters  of  the  United  States.  Section 
4114(a)  focuses  on  reducing  vessel 
casualties  and  marine  pollution 
incidents  by  requiring  the  Secretary  of 
Transportation  to  issue  regulations 
defining  the  conditions  under  which, 
and  designating  the  waters  where,  an 
automatic  pilot  may  be  used  on  tank 
vessels  operating  in  U.S.  waters. 

In  1977,  the  Coast  Guard  proposed  a 
rule  to  prohibit  the  use  of  automatic 
pilots,  to  require  that  machinery  spaces 
be  maimed,  and  to  require  the  anchor 
detail  set  in  specific  U.S.  waters.  The 
Coast  Guard  initiated  this  rulemaking  in 
an  attempt  to  resolve  the  problems 
associated  with  navigation  in  congested 
and  confined  waters.  The  resulting  list 
of  specified  waters  was  confusing  to 
mariners  because  they  would  have  been 
required  to  learn  and  chart  new  areas 
where  the  rule  applied.  Many 
commenters  objected  to  the  1977 
proposal,  and  the  Coast  Guard  withdrew 
it  after  further  consideration  because  it 
was  determined  that  the  rule  would 
present  an  undue  burden  both  to  the 
mariner  and  the  Coast  Guard. 

Section  4114(a)  now  directs  the  Coast 
Guard  to  establish  parameters  for  using 
automatic  pilots  and  for  operating  with 
machinery  spaces  unattended.  The 
Coast  Guard  is  proposing  an  approach 
restricting  the  use  of  automatic  pilots  in 
waters  that  mariners  already  know 
require  additional  navigational  care. 
Tank  vessel  watch  officers  and  pilots 
can  rely  on  their  existing  knowledge  of 
these  waters  and  will  not  need  to  learn 
or  chart  new  areas  where  the  automatic 
pilot  rule  applies.  Regulations  restricting 
operations  with  unattended  machinery 
spaces  are  the  subject  of  a  separate 
rulemaking  (USCG  docket  #91-203). 

DiacussioD  of  Proposed  Amendment 

The  Coast  Guard  proposes  to 
establish  minimum  performance  and 
operating  standards  for  using  automatic 
pilots  in  U.S.  navigable  waters.  These 
rules  will  be  in  addition  to  requirements 
already  imposed  under  33  part  164. 
Navigating  with  the  automatic  pilot 
engaged  will  be  permitted,  except  in  the 
following  waters  designated  in  title  33, 
Code  of  Federal  Regulations:  Traffic 
separation  schemes  (33  CFR  part  167), 
regidated  navigation  areas  (33  CFR  part 
165).  shipping  safety  fairways  (33  CFR 
part  166),  anchorage  areas  (33  CFR  part 
110).  VTS  areas  (33  CFR  part  161),  and 
areas  within  one-half  mile  of  shore. 
Tank  vessels  transiting  those  waters 
will  be  required  to  operate  under 
manual  control  without  the  automatic 
pilot  engaged. 

This  proposed  rule  permits  masters  of 
tank  vessels  to  take  advantage  of 
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modem  technology,  consistent  with  the 
practice  of  good  seamanship,  but  also 
will  recognize  that  specific  US.  waters 
should  be  navigated  with  an  extra 
measure  of  caution.  Tank  vessel  watch 
officers  and  pilots  are  familiar  with 
these  waters  because  these  waters  are 
generally  shown  on  nautical  charts  and 
are  already  subject  to  regulation.  The 
Coast  Guard  proposes  to  designate 
those  waters  as  waters  where  an 
automatic  pilot  cannot  be  engaged.  This 
approach  eliminates  the  need  for 
mariners  to  learn  and  chart  new  areas 
where  the  automatic  pilot  rule  applies. 

In  a  separate  action  to  implement 
other  OPA  90  provisions,  the  Coast 
Guard  is  developing  regulations  to 
require  towing  vessel  escorts  for  tankers 
in  certain  waters.  If  those  regulations 
become  final,  the  Coast  Guard  will 
consider  including  towing  vessel  escort 
waters  as  areas  where  the  automatic 
pilot  cannot  be  engaged. 

Requiring  a  helmsman  to  steer  a^  tank 
vessel  manually  in  designated  areas  will 
ensure  quick  action  on  the  orders  of  the 
licensed  bridge  officer  to  respond  to 
situations  which  require  immediate 
corrective  action.  This  practice  should 
.result  in  the  avoidance  of  certain  types 
of  navigational  hazards,  and  should 
reduce  the  risk  of  maritime  casualties  in 
U.S.  waters. 

Under  the  proposed  rule,  where  using 
the  automatic  pilot  is  permitted  in  U.S. 
navigable  waters,  its  use  must  conform 
to  certain  technical  standards  specified 
and  recommended  by  the  International 
Maritime  Organziation  (IMO).  These 
IMO  standards  specify  that  automatic 
pilot  equipment  be  able  to  provide 
reliable  operation  under  prevailing 
conditions,  be  outfitted  with  course 
deviation  and  power  failure  alarms,  and 
be  capable  of  3  sacond  changover  from 
one  steering  mode  to  another.  The  IMO 
standards  govern  the  location,  type,  and 
adjustment  features  of  the  automatic 
pilot  equipment.  This  proposed  rule  also 
specifies  that  a  qualified  helmsman  must 
be  present  at  the  helm  when  a  tank 
vessel  is  operating  with  the  automatic 
pilot  engaged. 

Incorporation  by  Reference 

The  following  material  would  be 
incorproated  by  reference  in  9  35.01-3: 
International  Maritime  Organization 
(IMO)  ResoluUon  A^2(IX)  adopted 
November  12. 1975.  Copies  of  the 
material  are  available  for  inspection 
where  indicated  under  "ADDRESSES." 
Copies  of  the  material  are  available  at 
the  addresses  in  9  35.01-3. 

Regulatory  Evaluation 

The  Coast  Guard  has  determined  that 
this  proposal  is  not  major  under 


Executive  Order  12291.  There  will  be  no 
cost  to  vessel  owners  in  complying  with 
this  proposal  because  the  rule  will  not 
require  vessels  to  increase  crew  size  or 
add  equipment.  This  proposal  will  have 
no  significant  adverse  effects  on 
competition,  employment,  or  other 
aspects  of  the  economy;  and  it  will  not 
result  in  a  major  increase  in  costs  and 
prices.  This  proposal  is  not  significant 
under  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  for 
Simplification  Analysis  and  Review  of 
Regulations  (Order  2100.5),  because  its 
cost  is  expected  to  be  minimal  and  it 
does  not  meet  any  of  the  criteria  listed 
in  paragraph  6(a)(2)  of  the  Order. 

SmaU  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
"Small  entities"  also  include  small  not- 
for-profit  organizations  and  small 
governmental  jurisdictions.  Since  there 
is  no  cost  associated  with  this  rule,  the 
^  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Infonnation 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  has  prepared  a 
preliminary  Environmental  Assessment 
(EA)  for  this  action,  in  accordance  with 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508)  and 
Coast  Guard  policy  (COMDTINST 
Mie475.lB)  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  (NEPA).  The 
EA  disciisses  the  environmental 
consequences  of  the  proposed  action 


and  altemativea.  Including  the  no-action 
alternative.  The  preliminary  EA  is 
available  in  the  docket.  After  receipt  of 
all  comments  to  this  proposed 
rulemaking  action  and  comments  to  the 
EA.  a  final  decision  on  the  need  to  draft 
an  Environmental  Impact  Statement 
(EIS)  will  be  made.  ^ 

List  of  Subjects  in  48  CFR  Part  SS 

Cargo  vessels.  Marine  safety. 
Navigation  (water).  Occupational  safety 
and  health,  Reporting  and  recordkeeping 
requirements,  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  35  as  follows: 

1.  The  authority  citation  for  part  35  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321  (j):  46  U.S.C.  3308, 
3703,  8101:  49  U.S.C.  App.  1804:  Pub.  L  101- 
380  I  4114(a).  Aug.  18, 1990, 104  Stat.  484:  E.O. 
11735.  38  FK  21243.  3  CFR.  1971-1975  Comp.. 
p.  793:  &0. 12234:  45  PR  58801:  3  CFR.  1980 
Comp.,  p.  277;  49  CFR  1.48. 

2.  Section  35.01-3  is  revised  to  read  as 
follows: 

1 38iAl-S   tncofporaUon  liy  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  To  enforce  any 
edition  other  than  that  specified  in 
paragraph  (b)  of  this  section,  the  Coast 
Guard  must  publish  notice  of  change  in 
the  Federal  Register  and  make  the 
material  available  to  the  public.  All 
approved  material  is  on  file  at  the  Office 
of  the  Federal  Register,  1100  L  Street 
NW..  Washington.  DC  and  at  the  U.S. 
Coast  Guard.  Marine  Technical  and 
Hazardous  Materials  Division  (G-MTH), 
or  at  the  Oil  Pollution  Act  Staff  (G-MS). 
2100  Second  Street  SW.,  Washingtoa 
DC  20593-0001,  and  is  available  from  the 
sources  indicated  in  paragraph  (b)  of    • 
this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 


Ameticu  Society  for  Tasting  and 

MalMials 
1918  Race  St..  Philadelphia.  PA 
19103 
ASTM  D-03-8a  Teat  Method 

for  Flaah  Point  by  Pensky- 

Martens  Closed  Tester,  1980 ...     35.2S-10 
ASTM    Pl014-19e8.    Standard 

SpediicatioD  for  Flashlights 

on  Vessels 35.28-20 
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International  Maritinie  Organiza- 
tion (IMO) 

4  Albert   Embankment,   London 
SEl  7SR,  U.K. 

IMO  Resolution  A.342(IX). 
Recommendation  on  Per- 
formance     Standards      for 

Automatic  Pilots 35.20-45 

National  Hra  Protection  Stand- 
ards (NFPA) 
Batterymarch  Park,  Quincy,  MA 
02269 

NFPA  306,  Standard  for  the 
Control  of  Gas  Hazards  on 
Vessels  to  be  Repaired,  1967...      35.01-1 


3.  Section  35,20-45  is  revised  to  read 
as  follows:. 


1992 


UMI 


§35,20-45    Um  Of  autoflfurtic  pilot— T/ ALL. 

(a)  Tank  vessels  may  engage  the 
automatic  pilot  if  all  of  the  following 
conditions  exist: 

(1)  The  operation  and  performance  of 
the  automobile  pilot  conforms  with  the 
standards  recommended  by  the  IMO  in 
Resolution  A.342(IX)  adopted  November 
12. 1975; 

(2)  An  Able  Seaman  or  Licensed  Deck 
Offlcer  is  present  at  the  helm,  prepared 
at  all  times  to  assume  manual  control 
when  instructed  to  do  so  by  the  deck 
officer  of  the  watch;  and 

(3)  The  vessel  is  not  operating  in: 

(i)  The  areas  of  the  traffic  separation 
schemes  specified  in  33  CFR  part  167 
which  lie  within  U.S.  navigable  waters; 


(ii)  A  regulated  navigation  area 
specified  in  33  CFR  part  165; 

(iii)  Those  portions  of  a  shipping 
safety  fairway  specified  in  33  CFR  part 
166  which  lie  within  U.S.  navigable 
waters; 

(iv)  An  anchorage  area  specified  in  33 
CFR  part  110; 

(v)  A  Vessel  Traffic  Service  Area 
specified  in  33  CFR  part  161;  or 

(vi)  An  area  within  one-half  nautical 
mile  of  any  U.S.  shore. 

Dated:  December  30, 1991. 

A.  E.  Henn. 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[PR  Doc  92-159  Filed  1-442;  8:45  am] 
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CFR  CHECKLIST 


This  checklist  prepared  by  the  Office  of  the  Federal  Register,  is  - 

published  weekly.  It  is  arrar)ged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  cun-ent  CFR  volumes  comprisirig  a  complete  CFR  set, 

also  appears  in  the  latest^issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whk:h  is  revised  monthly. 

The  anrHjal  rate  for  subscription  to  alt  revised  volumes  is  $620.00 

domestic,  $155.00  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned  to 

the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238  from 

8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders  to 

(202)  512-2233. 

TNIe         ^  Stock  Number  Price      RevWonData 


1, 2  (2  Reserved) (869-013-00001-3) $12.00  Jon.  1,  1991 

3  (1990  Con^Nkttwn  and 

Ports  100  and  101) (869-O13-00002-1) 14.00  •  Jan.  1,  1991 

4 (869-013-00003-0) 15.00  Jan.  1,1991 

5  Parts: 

1-699 (869-013-00004-8) 17.00  Jon.  1,  1991 

700-1199 (869-013-00005-6) 13.00  Jan.  1,  1991 

1200-End,  6  (6  Reserved).  (869-013-00006-4) 18.00  Jon.  1,  1991 

7  PartA' 

0-26 (869-013-00007-2) 15.00  Jan.  1,  1991 

27-45 (869-013-00008-1) 12.00  Jan.  1,  1991 

46-51 (869-013-00009-9) 17.00  Jon.  1,  1991 

52 (869-013-00010-2) 24.00  Jan.  1,  1991 

53-209 (869-013-00011-1) r  18.00  Jan.  1,  1991 

210-299 ..(869-013-00012-9) 24.00  Jon.  1,  1991 

300-399......... (869-013-00013-7) 12.00  Jan.  1,  1991 

400-699 (869-O13-O0014-5) 20.00  Jan.  1,  1991 

700-899 (869-013-00015-3) 19.00  Jan.  1,  1991 

900-999 (869-013-00016-1) 28.00  Jon.  1,  1991 

1000-1059 (869-013-00017-0) 17.00  Jon.  1,  1991 

1060-1119 (869-013-00018-8) 12.00  Jan.  1,  1991 

1120-1199 „ (869-013-00019-6) 10.00  Jon.  1,  1991 

1200-1499 (869-013-00020-0) 18.00  Jan.  1,  1991 

1500-1899 (869-013-00021-8) 12.00  Jan.  1,  1991 

1900-1939 (869-013-00022-6) 11.00  Jan.  1,  1991 

1940-1949 (869-013-00023-4) 22.00  Jan.  1,  1991 

1950-1999 (869-013-O0024-2) 25.00  Jan.  1,  1991 

2000-End (869-013-00025-1) 10.00  Jan.  1,  1991 

8 (869-013-00026-9) 14.00  Jan.  1,  1991 

9Parts: 

1-199 (869-013-00027-7) 21.00 

200-End (869-013-00028-5).......  18.00 


10  Parts: 

0-50 (869-013-00029-3) 21.00 

51-199 (869-013-00030-7) 17.00 

200-399 (869-013-00031-5) 13.00 

400-499 (869-013-00032-3) 20.00 

500-Cnd (869-013-00033-1) 27.00 

11 (869-013-00034-0) 12.00 

12  Parts: 

1-199 (869-013-00035-8) 13.00 

200-219 (869-013-00036-6) 12.00 

220-299 (869-013-00037-4) 21.00 

300-499 (869-013-00038-2) 17.00 

500-599 (869-013-00039-1) 17.00 

600-End (869-013-0004O-4) 19.00 

13 (869-013-00041-2) 24.00 


Jan.  1.  1991 
Jan.  1,  1991 

Jon.  1,  1991 
Jan.  1,  1991 
«Jon.  1,  1987 
Jan.  1,  1991 
Jon.  1,  1991 

Jan.  1,  1991 


Jon.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jon.  1,  1991 

Jan.  1,  1991 


Stock  Numb#r 

14  Parts: 

1-59 (869-013-00042-1) 25.00 

60-139 (869-013-00043-9) 21.00 

140-199 (869-013-00044-7) 10.00 

200-1199 (869-013-00045-5) 20.00 

1200-*nd (869-013-00046-3) 13.00 

15  Parts: 

0-299 (869-013-00047-1) 12.00 

300-799 (869-013-00048-0) 22.00 

800-End (869-013-00049-8) 15.00 

16  Parts: 

0-149 (869-013-00050-1) 5.50 

150J«99 (869-013-00051-O) 14.00 

1000-M (869-013-00052-8) 19.00 

17  DAvtsf 

1-199 (869-013-00054-4) 15.00 

200-239 (869-013-00055-2) 16.00 

240-M (869-013-O0O56-1) 23.00 

1-149 (869-013-00057-9) 15.00 

150-279 (869-013-00058-7) 15.00 

280-399 (869-013-00059-5) 13.00 

400-{nd (869-013-00060-9) 9.00 

19  Parts: 

1-199 (869-013-00061-7) 28.00 

200-End (869-013-00062-5) 9.50 

20  Parts: 

1-399 (869-013-00063-3) 16.00 

400-499 (869-013-00064-1) 25.00 

500-M (869-013-00065-0) 21.00 

91  Dftffitt* 

1-99 (869-013-O0066-8) 12.00 

100-169 (869-013-00067-6) 13.00 

170-199 (869-013-00068-4) 17.00 

200-299 (869-O13-O0O69-2) 5.50 

300-499 (869-013-O0070-6) 28.00 

500-599 (869-013-00071-4) 20.00 

600-799 (869-013-00072-2) 7.00 

800-1299 (869-013-00073-1) 18.00 

1300-End (869-013-00074-9) 7.50 

22Parts: 

1-299 (869-013-00075-7) 25.00 

300-End (869-013-00076-5) 18.00 

23 (869-013-00077-3) 17.00 

24  Parts: 

0-199 (869-013-00078-1) 25.00 

200-499 (869-013-00079-0) 27.00 

500-699 (869-013-00080-3) 13.00 

700-1699.... (869-013-00081-1) 26.00 

1700-End (869-013-00082-0) 13.00 

25 (869-013-00083-8) 25.00 

26  Parts: 

a  1.0-1-1.60 (869-013-«l084-6) 17.00 

SS  1.61-1.169 (869-013-00085-4) 28.00 

§S  1.170-1.300 (869-013-00086-2) 18.00 

a  1.301-1.400 (869-013-00087-1) 17.00 

SS  1.401-1.500 (869-013-00088-9) 30.00 

SS  1.501-1.640 (869-013-00089-7) 16.00 

SS  1.641-1.850 (869-013-00090-1) 19.00 

SS  1.851-1.907 (869-013-00091-9) 20.00 

SS  1.908-1.1000 (869-013-00092-7) 22.00 

SS  1.1001-1.1400 (869-013-00093-5) 18.00 

SS  1.1401-&id (869-013-00094-3) 24.00 

J-29 (869-013-00095-1) 21 .00 

30-39 (869-013-00096-0) 14.00 

40-49 (869-013-00097-8) 11.00 

50-299 (869-013-00098-6) 15.00 

300-499 (869-O13-O0099-4).......  17.00 

500-599 (869-013-00100-1) 6.00 


Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jon.  1, 

1991 

Jan.  1. 

1991 

Jan.  1, 

1991 

Jon.  1. 

1991 

Jan.  1, 

1991 

Jan.  1. 

1991 

Jan.  1, 

1991 

Apr.  1, 

1991 

Apr.  1, 

1991 

Apr.  1, 

1991 

Apr.  1, 

1991 

Apr.  1, 

1991 

Apr.  1. 

1991 

Apr.  1, 

1991 

Apr.  1, 

1991 

Apr.  1. 

1991 

Apr.  1, 

1991 

Apr.  1, 

1991 

Apr.  1. 

1991 

Apr.  1. 

1991 

Apr.  1, 

1991 

Apr.1. 

1991 

Apr.l. 

1991 

Apr.1. 

1991 

Apr.l. 

1991 

Apr.1. 

1991 

Apr.l. 

1991 

Apr.1, 

1991 

Apr.l, 

1991 

Apr.1. 

1991 

Apr.1, 

1991 

Apr.l, 

1991 

Apr.1, 

1991 

Apr.l, 

1991 

Apr.l. 

1991 

•Apr.1, 

1990 

Apr.1. 

1991 

Apr.1, 

1991 

Apr.1, 

1991 

Apr.1, 

,  1991 

Apr.l, 

,  1991 

Apr.l, 

,  1991 

Apr.l, 

,  1991 

•Apr.1, 

,  1990 

Apr.l, 

,  1991 

Apr.1, 

,  1991 

•Apr.  1,1990 

Apr.1, 

,  1991 

Apr.1, 

,  1991 

Apr.1, 

,  1991 

Apr.l 

,  1991 

Apr.l, 

,  1991 

Apr.1 

,  1991 

•Apr.1, 

,  1990 

IV 
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TNte 


Stock  Nuintef 


600-W (869-013-00101-0) 6.50        Apr.  1,  1991 


27Pwts: 

1-199 

200-M 


(869-013-00102-8)„.„..  29.00 

.....  (869-013-00103-6) 11.00 

2t (869-013-OOlOjM). 28.00 

29Parts: 

0-99 (869-013-00105-2).;™.  18.00 

100-499 (869-013-00106-1) 7.50 

500-899 (869-013-00107-9).......  27.00 

900-1899 (869-013-00108-7) 12.00 

1900-1910  (SS  1901.1 10 

1910.999) (869-013-00109-5) 24.00 

1910  (§{1910.1000  to 

mil „ (869^13-00110-9) 14.00 

1911-1925 (869-013-00111-7) 9.00 

1926 .- «._ (869-013-001 12-5) 12.00 

1927-&id _....  (869-013-001 13-3).......  25.00 


aOPartK 

1-199 

200-699.... 
700-6td 

31  Parts: 

0-199 

200-M..... 


.(869-013-00114-1) 22.00 

(869-013-00115-0) 15.00 

(869-013-00116-8) 21.00 

(869-013-00117-6) 15.00 

(869-013-00118-4) 20.00 


321 
1-39,  Vol.  I... 
1-39,  Vd.  I.. 
1-39,  Vol.  ■.. 

1-189 

190^499 

400-629 

630-699  ..„..; 

700-799  

800-M „ 


"t- 


331 

1-124 

125-199.... 
200-M 

34  Parte 

1-299 

300-399.... 
400-M.„. 

35 

36  Parte 

1-199 

200-M..... 

37 _..... 

38  Parte 

0-17 

18-M 

39 

.40  Parte 

1-51 

52... 

53-60 _ 

61-80 

81-85 

86-99 

100-149.... 
150-189.... 
190-259.... 
260-299... 
300-399 .... 
400-424 .... 
42S-699 .... 
700-789... 
790-M 


...  15.00 

.„  19.00 

_ 18.00 

.(869-013-00119-2).......  25.00 

.  (869-013-0012O-6) 29.00 

.  (869-013-00121-4) 26.00 

,  (869-013-00122-2)..„...  14.00 

.  (869-013-00123-1). 17.00 

.  (869-013-00124-9) _  18.00 

.  (869-013-00125-7)...„..  15.00 

.  (869-013-0012fr-5) 18.00 

.  (869-013-00127-3). 20.00 

.  (869-013-00128-1) 24.00 

.  (869-013-00129-0) i4.00 

.  (869-013-00130-3) 26.00 

.  (869-013-00131-1) 10.00 

.  (869-013-00132-0) 13.00 

.  (869-013-00133-8) 26.00 

.  (869-013-00134-6) 


35-4). 


.  (869-O13-0013S-4) 24.00 

.  (869-013-00136-2). 22.00 

.  (869-013-00137-1) 14.00 

.  (869-013-0013»-9) 27.00 

.  (869-013-00139L-7) 28.00 

.  (869-013-00140-1). 31.00 

.  (869-013-00141-9) 14.00 

.(869-013-00142-7) 11.00 

.  (869-0 1 3-00 1 43-5) 29.00 

.  (869-0 1 3-00 1 44-3) 30.00 

.  (869-013-00145-1) 20.00 

.  (869-O13-00146-O) 13.00 

.  (869-013-00147-8).......  31.00 

.  (869-013-00148-6) 13.00 

.  (869-013-00149L4). 23.00 

.  (869-013-00150-8). 23.00 

.  (869-013-00151-6) 20.00 

.  (869-013-00152-4) 22.00 


Apr.  1,  1991 
Apr.  1,  1991 

July  1.  1991 


July  1.  1991 
July  1,  1991 
July  1,  1991 
My  1,  1991 

July  1,  1991 

July  1,  1991 

•July  1,  1989 

July  1.  1991 

July  1,  1991 

July  1.  1991 
July  1,  1991 
July  1.  1991 

July  1,  1991 
July  1.  1991 

*  July  1.  1984 
*July  1,  1984 
'July  1,  1984 
July  1,  1991 
July  1,  1991 
July  1.  1991 
July  1.  1991 
July  1,  1991 
July  1,  1991 

July  1,  1991 
July  1,  1991 
July  1,  1991 

July  1.  1991 
July  1,  1991 
July  1,  1991 

July  1,  1991 

July  1,  1991 
July  1.  1991 

15.00         July  1.  1991 


July  1,  1991 
July  1,  1991 

July  1,  1991 

July  1,  1991 
July  1,  1991 
July  1,  1991 
July  1.  1991 
July  1,  1991 
July  1.  1991 
July  1,  1991 
July  1,  1991 
July  1,  1991 

.July  1,  1991 
July  1,  1991 
July  1.  1991 

•July  1,  1989 
July  1.  1991 
July  1,  1991 


THI* 


Stock  Numbor 


Pfica      Rovlsloffi  Data 


41  Chapters: 

1,  1-1  to  1-10 

1, 1-1 1  to  Appandn,  2  (2  RMorvod) . 

3-6 

7 „ „ 


9 ^ ._..„_...„ .^.. 

10-17 „ «„ 

18,  Vol.  I.  Pom  1-5 

18,  Vol.  I,  Pom  6-19 

18,  Vol.  IH,  Pom  20-52 

19-100 

1-100 „ —  (869-013-00153-2)., 

101 ...: (869-013-00154-1).. 

102-200 (869-013-00155-9)., 

201-M „ (869-013-00156-7)., 


42  Parte 

1-60 —  (869-013-00157-5)., 

61-399 (869-013-00158-3)., 

400-429 (869-011-00159-9)., 

430-M (869-O13-0016O-5).. 

43  Parte 

1-999 (869-013-00161-3).. 

1000-3999 — (869-013-00162-1).. 

4000-M (869-013-00163-0).. 


13.00 
13.00 
14.00 

6.00 

4.50 
13.00 

9.50 
13.00 
13.00 
13.00 
13.00 

8.50 
22.00 
11.00 
10.00 

17.00 

150 

21.00 

26.00 

20.00 
26.00 
12.00 


46  Parte 

1-40 (869-01 1-00169-6).. 

41-69 .^....  (869-013-00170-2).. 

70-89 (869-013-00171-1).. 

90-139 (869-013-00172-9).. 

140-155 „ (869-013-00173-7).. 

156-165 (869-013-00174-5).. 

166-199 ..... (869-013-00175-3).. 

200-499  .„. (869-013-00176-1).. 

500-M -,. —  (869-013-00177-0).. 

47  Parte 

0-19 (869-013-00178-8).. 

20-39 (869-01 1-00179-3).. 

40-69 (869-013-00180-0).. 

70-79 (869-01 1-00181-5).. 

80-M (869-011-00182-3).. 

48  Chaptars: 

1  (Pom  1-51) ^69-011-00183-1).. 

1  (Pom  52-99) (869-011-00184-0).. 

2  (Pom  201-251) (869-01 1-00185-8).. 

2  (Pom  252-299) (869-011-00186-6).. 

3-6 (869-011-00187-4).. 

7-14 (869-01 1-00188-2).. 

IS-M (869-013-00189-3).. 

49  Parte 

1-99 (869-01 1-00190-4).. 

100-177 (869-011-00191-2).. 

178-199 (869-01 1-00192-1).. 

200-399 (869-01 1-00191-9).. 

400-999 — (869-01 1-00194-7).., 

100O-1 199 (869-013-00195-8).. 

1200-M (869-013-00196-6).. 

50  Parte 

1-199 

200-599 ..„ 

600-M 

vxR  mom  ono  nwoiy 
Aids 


(869-011-00197-1)., 
(869-011-00198-0)., 
(869-011-00199-8)., 


18.00 
12.00 
26.00 
19.00 

14.00 
14.00 
7.00 
12.00 
13.00 
14.00 
14.00 
20.00 
11.00 

19.00 
18.00 
10.00 
18.00 
20.00 

30.00 
19.00 
19.00 
15.00 
19.00 
26.00 
30.00 

14.00 
27.00 
22.00 
21.00 
26.00 
17.00 
19.00 

20.00 
16.00 
15.00 


•July  1.1984 
•July  1.1984 
•Julyl,  1984 
•  July  1,  1984 
•Julyl.  1984 
•July  1,  1984 
•July  1.  1984 
•Julyl.  1984 
•July  1.1984 
•Julyl,  1984 
•July  1,  1984 
^July  1.  1990 
July  1.  1991 
July  1. 1991 
July  1,  1991 

Oct.  1,  1991 
Oct.  1.  1991 
Oct.  1. 1990 
Oct.  1,  1991 

Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 


44 (869-011-00164-5) 23.00        Oct.  1,  1990 

45  Parte 

1^199 „.„..  (869-013-00165-6).. 

200-499 (869-013-00166-4).. 

500-1199 (869-011-00167-0).. 

1200-M (869-013-00168-1).. 


Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1990 
Oct.  1, 1991 

Oct.  1,  1990 
Oct.  1,  1991 
Oct.  1,  1991 
Od.  1,  1991 
Oct.  1.  1991 
Oct.  1,  1991 
Oct.  1.  1991 
Oct.  1,  1991 
Oct.  1,  1991 

Od.  1.  1991 
Od.  1.  1990 
Od.  1. 1991 
Od.  1. 1990 
Od.  1.  1990 

Od.  1,  1990 
Od.  1.  1990 
Od.  1, 1990 
Od.  I.  1990 
Od.  1. 1990 
Od.  1.  1990 
Od.  1.  1991 

Od.  1.  1990 
Od.  1. 1990 
Od.  1.  1990 
Od.  1.  1990 
Od.  1,  1990 
Od.  1,  1991 
Od.  1,  1991 

Od.  1.  1990 
Od.  1.  1990 
Od.  1,  1990 


.  (869-013-00053-6).. 


30.00        Jon.  1.  1991 


UMI 
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TIM  Stock  Numbar  Pr1c«      RcvWonOat* 

GmpleM  1992  OR  wl ■• 620.00  1992 

Micrencht  CFk  Ednioni 

ConvlMs«(on»-<inNiiiaiiR9) ISS-OO  1989 

ConvMa  Ml  (on*-limt  maaing) 188.00  •  1990 

SubKription(«eMaiis$Md) 188.00  1991 

Sultscrviiar  (moM  m  osuad) 188.00  1992 


2.00 


1992 


■  MM  mif  tor  Pom  1-3f 
i*  tan  1-39.  carau*  «ta 


11* 


TKta  Slock  MiifNMf 

1  iKOUM  TMi  3  k  OR  MMifd  cflMviotim.  Ms  voluM  wrf  il  pr«¥^ 

•Dm  Jutr  1.  n>S  aMw  •«  32  Ol  Porti  1-1S9 
iRdutiv*.  FarltM  M  mt  oi  Mm  Mmm  Ac^mliM  ' 
MvM  CR  vahimn  nsMd  «  of  My  1.  1984.  coMoMit 

*TlNjiily1.  19tSi«0R«l4IOiaMpt«i1-100cMl*i*MHMt|rlw 
49  JMlMl**.  hr  *•  Ml  MKI  <«  procuTMiwt  n(ri«iM  li  GkiiMn  1 1*  49, 
CR  MluMi  inuad  «  •«  My  1. 1984  cwMiai  *0M  ckfMn. 

•No  mm^tm  M  *m  »oIwm  wm  fr—idglii  teiif  *•  »«M  Jo*.  1.  1987  M  Ok. 

31. 1990.  TI»a«««lMM«tiw4JaMV|p  1.  1987.  AmM  kt  iMiM<. 

•mi    I  I  I WH> IMI wlMW.  —  Mil|''«<»*8 *»>*»< i>>r-  1.  I990»M». 

31. 1991.  nw  CR  «dunw  iMMd  Apl  I. 'VW,  AouM  to  iMiMd. 

•No  ■—1*11111  M  Ml  «oliMW  «M>*  >iiiin«t>*ld  Airii«  *•  yvM  My  1.  1989  w  JuM 
30. 1991.  TiM  CHt  MlwM  iwwd  My  I.  1989.  ikMU  to  rMMl 

'No  mwiAmMI  M  Mi  voMw  w«n  |iiu |1i<  Moi  Ito  porM  My  1.  1990  to  Mw 

30, 1991.  Tto  CR  voMm  iswto  My  1, 1990,  itoiM  to  rMiMtf. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— JANUARY  1992 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  Hrst  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 

Editorial  Note:  This  table  replaces  and 
corrects  the  table  published  on  Thursday, 
January  2, 1992. 


1992 


Date  of  FR 
pobucation 

15  DAYS  AFTER 
PUBUCATION 

30  DAYS  AFTER 
PUBLICATION 

45  DAYS  AFTER 
PUBUCATION 

60  DAYS  AFTER 
PUBUCATION 

90  DAYS  AFTER 
PUBUCATION 

January  2 

January  17 

February  3 

February  18 

March  3 
March  3 

Apriii 

January  3 

January  21 

February  3 

February  18 

April  2 

Jf  nuary  6 

January  21 

February  5 

February  20 

March  6 

Aprils 

January  7 

'    January  22 

Februarys 

February  21 

March  9 

April  6 

January  8 

January  23 

February  7 

February  24 

March  9 

April? 

January  9 

January  24 

February  10 

February  24 

March  9 

April  8 

January  10 

January  27 

February  10 

February  24 

March  10 
March  13 

April  9 

January  13 

January  28 

February  12 

February  27 

April  13 

January  14 

January  29 

February  13 

February  28 

March  16 

«>       April  13 

January  15 

January  30 
January  31 

February  14 

March  2 

March  16 

April  14 

January  16 

February  18 

March  2 

March  16 

April  IS 

January  17 

February  3 

February  18 

»         March  2 

March  17 

April  16 

January  21 

February  5 

February  20 

March  6 

March  23 

April  20 

January  22 

February  6 

February  21 

March  9 

March  23 

April  21 

January  23 

Febnjary  7 
February  10 

February  24 

March  9 

March  23 

April  22 

January  24 

February  24 

March  9 

March  24 

April  23 

January  27 

February  1 1 
February  12 
February  13 

February  26 

March  12 

March  27 

April  27 

January  28 

February  27 

March  13 

March  30 

April  27 

January  29 

February  28 

March  16 

March  30 

April  28 

January  30 

February  14 

March  2 

March  16 

March  30 

April  29 

January  31 

February  18 

March  2 

March  16 

March  31 

April  30 

Q«y 

1 

a 

(Coiiq»n 

(Addition 

(Street  ac 

(City.  Sts 

( 

UMI 


»"v«?^H  J"*r-. "  ^M-^-^-^l 

Neiv  Publication 

^^^«M 

List  of  CFR  Sections 
Affected 

" 

F       F       f 

R         \<          K 

1973-1985 

A  Research  Guide 

«■ 

These  four  volumes  contain  a  compilation  of  the  'List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered 

^^^^^^ks^^I 

.     .-cU  ■t^"^''' 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

,       Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Docunients  PubUcations  Order  Form 

OWrfu yOo«K  Ch9fQ0  tOUf  OfOBf. 

♦6962  Wfasyl 

Ple«e  Type  or  Print  (R,nn  is  aligned  for  typewriter  use.)  ^^  'ZTlT  ""  1'*^",!^^"'^ 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  7/91.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty 


Slock  Number 


021-602-00001-9 


Title 


Catalog-Bestselling  Government  Books 


Price 
Each 


FREE 


Ibtal  for  Publications 


Ibtal 
Price 


FREE 


(Conqnny  or  personal  name) 

(Please  type  or  prim) 

(Additional  address/aitention  line) 

(Street  address) 

(City,  State.  ZIP  Code) 
(               ) 

Please  Oioose  Method  of  Payment: 

[~]  Check  payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account       I    I    I    I    I    I    I    l~D 
1    I  VISA  or  MasterCard  Account 

I  I  I  I  M  I  I  I  |-T 





(Credit  card  expiration  dale) 


Thank  you  for  yomr  order! 


(Daytime  phone  including  area  code) 

MaO  lb:  Superinteadenl  of  Documents 
Government  Printtng  Office 
^Mtthii«tOD.  DC  20402-9325 


(Signature) 


Public  Laws 


102d  Congress,  2nd  Session,  1992 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws! 
issued  irregularty  upon  enactment,  for  the  102d  Congress.  2nd  Session.  1992. 

SSiS^no  Jf^  also  may  be  purchased  from  the  Superintendent  of  Documents,  Wtehlnglon.  DC 

^iS^'^^Jl"^^  "V-  ^  "^^^^^  ^^»  Section  of  the  Federal  Register  for  announcmiems  of 
newly  enacted  laws  and  prices).  ~u«^in»,iuiui 


UMI 


Superintendent  of  Documents  Subscriptions  Order  Form 
LJ  YES,  enter  my  subscription(s)  as  follows: 


OrMr  PncMtmg  CodK 

♦  6216 


k.  ^  J 


fc^il' 


Charge  your  ordf. 
IfiEatyl 
lb  fax  your  orders  (202)  512-2233 


subscriptions  to  PUBUC  LAWS  for  the  102d  Congress,  2nd  Session,  1992  for  $U9  per  subscription. 

l^^t^.^.'i^  °"!?"  ^  ^-T Z-  ^te™»'onal  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change.  ■ , .  "•*^"v 


(Con^any  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address-'attention  line) 
(Street  address) 


(City,  State.  ZIP  Code) 


(DiQrtime  phone  including  area  code) 


(Purchase  Order  No.) 

YE.S    NO 
Magrwcmakeyour  naiBc/addrcai  wayaMc  to  Other  mailers?  O   Q 


Please  Choose  Method  of  Riymentr 

U  Check  R^ble  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account       I    I    I    I    I    l"T~|-n 
LJ  VISA  or  MasterCard  Account 


rrm 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


(W2) 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbui^,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
sut>scrit3ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut)scription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  1 96  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  cun^nt 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $195 
Six  months:  $9750 

Code  of  Federal  Regulations: 

Current  year^as  issued):  $188 


Sttperintendent  of  Documents  SubscriptkHis  Order  Form 

CharM  your  ordw. 
ir»M»yl 


*6462 

I I    JL  JCil3  •  please  send  me  the  following  indicaled  subscriptioiis 

MiMCROnCHEFOmAT: 


Oiagi  ortwt  (Mr  b*  MipMnM  10  •<•  QPO  ortw 


.Code  at  Mm«  RtguMonK 


.On«yMrS195 
_Cumnt  yMT  SIM 


.Six 


wso 


1.  The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%. 
Plcaw  Type  or  Print 


,  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Company  or  personal  name) 


(Additional  addiess/atlention  line) 


(Street  address) 


(City,  Stale,  ZIP  Code) 


i 


J 


(Daytime  phone  including  area  code) 


3.  Please  choose  method  of  payment: 

D  Check  payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account        I    I    I    I    I    I    I    I  "D 
Q  VISA  or  MasteiCard  Account 

1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1  m 

Thmtk  yom  for  your  0rdir! 


(Credit  card  expiratioii  dale) 


(Sifnanm) 
4.  Mai  To:  Superintendent  of  Documents,  Government  Priming  Office,  Washington,  D  C  20402  9371 


(Rev  2/90) 


Order  Now! 

The  United  States 
Government  Manual 
1991/92        I 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  ok 
information  on  the  activities,  fonctions, 
Ofganization.  and  principal  officials  of  the 
agencies  of  the  legislative,  jndicial  and  executive 
bfanches.  It  also  indudes  information  on  quasi- 
official  agencies  and  international  <»ganizations 
in  which  the  United  States  partic^tes. 

Puticularly  hdpful  for  tiltoae  interested  in 
vtben  to  go  and  who  to  see  about  a  sid^ject  of 
particular  conoem  is  each  agency's  "Sources  of 
bformatjon"  sectioa  which  provides  addresses 
and  telq>honc  numbers  for  use  in  obtaining 
spedficBon  consumer  activities,  contracts  and 
grants,  emfdojrment,  pnUicatrans  and  fifans^  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historiad  interest  is  Appendbc  C 
which  lists  the  agencies  and  functions  of  the 
Federal  Gowinnienl  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  OCBce  of  the 
Federal  Register,  Natiowd  Archhcs  and  Reauxis 
Administration. 

$23.00  per  copy 


Superintendent  of  Documents  Publicatioiis  Order  Fbrm 

*  6901 

U  YES,  pieaae  send  rac  tlie  fdlowiag: 


^  ^  J 


fcSil 


lb  fia  your  ardm  202-512-2250 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1991/92  at  $23  00  per 
copy.  S/N  069-000-00041-0. 


The  total  co«  of^  order  is  $ International  customers  please  add  25%.  Prices  iaclwle  regular  domestic 

postage  and  handiiag  and  are  subject  to  change.  ^       »««»«, 


(Company  or  Pencoai  Name) 


(Please  type  or  piiiK) 


(Additiaoal  additK/anemioa  tine) 


(Street  address) 


(City.  Stale.  ZIP  Code) 


(DiQtime  pboae 


code) 


(FtudiaM  Order  Na.) 
Mqr  «c  oaioe 


TBS    NO 

«>otiwnailen(7    I— J   O 


Method  of  ftiynMnt: 

U  Check  PlayBbie  to  the  Sq>eriiaendent  of  Documents 
n  GPO  Deposit  Aocooat       I    I    Ml    I    I    l-FI 
U  VISA  or  MasterCard  Axount 

I  I  I  I  M I  I  I  I  I  I  n 

7~1  (Credit  csid  expiration  dale)  Thtmkyoufl^ 

your  order! 


(Anthorizing  SignMure) 


0lK  MQ 


Mail  lb:    New  Orders,  S(q»intendeat  of  Documents 
P.a  Box  371954,  PittBtniigti,  9H 15250-7954 


UMI 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


The  PMwil  n«gM«r,  published  daily,  is  the  official 
publication  for  notifying  the  public  of  proposed  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  participate  in  the 
rulemaking  process  by  commenting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
reguiatk)rM  currently  in  effect. 

ktailed  monthly  as  part  of  a  Federal  RegMar  subscription 
are:  the  LSA  (List  of  CFR  Sections  Affected)  whi^h  leads  users 
of  the  Cede  e«  Federal  neguiatlona  to  amendatory  actions 
published  in  ttw  daily  Federal  RegMer,  and  the  cumulative 
Federal  Register  Index. 


The  Code  of  Federal  ReguMiene  (CFR)  comprising 
approximately  196  volumes  contains  the  annual  codification  of 
the  final  regulations  printed  in  the  Federal  Rsglslsr  Each  a« 
the  SO  tities  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appeers  both  in  tt«e  Federal  Register  each 
Monday  and  ttte  monthly  LSA  (List  of  CFR  Sections  Affscted). 
Price  inquiries  may  be  ntade  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


OnMr 


Codt: 


*6463 


DYES 


CfMfflt  your  orttor. 
IfBMty/ 


dnk  «  (2021  7«3-323a  ham  IW  t  m  to  4  00  ».M 
nMm  HiK  Moraxy-Ffiday  (ncwi  MtMirs) 


tt  please  send  me  the  following  indicated  subscriptions: 

"  •  Code  of  Federal  Regulations 


_$340  for  one  year 
$170  for  six-months 

24  K  Microfiche  Formal: 

$195  for  one  year 

^$97.50  for  six-months 


$37,500  for  one  year 

^$18,750  for  six-months 


_$820  for  one  year 

•  24  X  mcreflche  Format: 
^188  for  or)e  year 


$21 ,750  lor  one  year 


1.  The  total  cost  of  my  order  is  $ All  prices  Include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


2. 


(Company  or  personal  name) 


(Additional  address/attention  Une) 


(Street  address) 


(City,  State,  ZIP  Code) 


3.  Please  choose  method  of  payment: 

D  Check  payable  to  the  Superintendent  of 

Documents  ^^_^____— p_,  p_, 
n  GPO  Deposrt  Account  I  I  I  I  I  l_l-J~U 
D  VISA  or  MasterCard  Account^ 

M nm 

Thank  you  tor  your  ordori 


L 


± 


(Credit  card  expiratton  dMe) 


(Daytime  phone  including  area  code) 


(Signature)  (f^  2/90) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documente 

Administration  of 
George  Bush 


W«U;  CcfihtiM  of 

Presidential 
Documents 


HMBBT.  «HRHfT  •3,  1 W 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nontinations,  and 
other  Presidential  materials  released 
by  the  White  House.  I 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  weeK. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


OrOw  PiotKsmg  Code 

*6466 

DYES 


Superintendent  of  Documents  Subscriptions  Order  Form 


Charg9  your  order. 
Ifs  easy! 


Charge  orders  may  bt  teleptioned  to  (tie  GPO  atOm 
desk  at  (202)  783-^238  from  8:00  «.ai  to  4  00  p  m 
eastern  tdna.  Momtar-Fndair  (enpt  hoMMfs) 


9  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

n  $96.00  First  Class  Q  $55.00  Regular  Malt 


U  Ml 


1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print         , 


(Company  or  personal  name) 
(Additional  address/attention  linf) 


(Street  address) 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 
Documents 

XED-n 


n  GPO  Deposit  Account    I    I 
LJ  visa  or  MasterCard  Account 


(City.  State.  ZIP  Code) 
i ± 


D 


(Daytime  phone  Including  area  code) 


(Credit  card  expiration  date) 


Tfianir  you  for  your  order! 


(Signature)  (n«v.  t.2o-«9) 

4.  Mail  To:  Superintendent  of  Documents,  Govemment  Printing  Office,  Washington.  D.C.  20402-9371 


of 
te 


ral 


J 
if! 


VOL    ^^^^H 

I 

57     H^^^B 

^^^H 

ISS  ^^^^H 

1 

JA     ^^^^H 

1 

1992  ^^^^^1 

1 

^1 

1 

Mi  ^^^^H 

1 

VOL 

57 

ISS 

4 

JA 
7 

1992 

U  Mi 


United  Sta 
Governme 
Printing  01 

SUPERINTENDE 
OF  DOCUMENT! 
Washington.  DC 

OFFICIAL  BUSIN 
Penalty  for  pnvat 


1-7-92 
Vol.  57 


No.  4 


Tuesday 
January  7,  1992 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


«4[««««4r:«:»:«»««»«««5-0IGIT       48LOE 


OFFICIAL  BUSINESS 
Penalty  for  pnvate  use.  $300 


A  FR  SERIA300S  NOV   92   R 

SERIALS  PROCESSING 

UNIV  JIICROriLrtS  IMTL 

300  N   2EEB   RO 

ANN   ARBOR  MI       48106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

US  Government  Printing  Office 

(ISSN  0097-6326) 


VOL 


1992 


UMI 


d. 
* 

v    ■ 

X 

• 

*  _    ' 

^ 

* 

. 

« 

1-7-92 

Vol.  57         No.  4 

Paget  517-600 


Tuesday 
January  7,  1992 


n 


Federal  Register  /  Vol.  57.  No.  4  /  Tuesday.  January  7,  1992 


FEDERAL  RECITER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  o^cial  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  SOO,  as  amended;  44  U.S.C.  Ch.    ' 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  dociunents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
.  they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  sell  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official 
serial  publication  established  under  the  Federal  Register  Act.  44 
U.S.C.  1507  provides  that  the  contents  of  the  Federal  Register 
shall  be  judicially  noticed. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form;  or  $37.^  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money     ^ 
order,  made  payable  to  the  Superintendent  of  Documents.  Mail 
to:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954, 
Pittsburgh.  PA  15250-7954,  or  charge  to  your  GPO  Deposit 
Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  57  FR  12345. 

SUBSCRIPTIONS  AND  COPIES      ' 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  subscriptioi^ 

Single  copies/back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  Federal  agency  subscriptions 

For  oHmt  leiepboiM  mmiben,  see  the  Reader  Aids 
■i  the  and  of  this  issue. 


202-783-3238 
512-2235 
51Z-2303 


783-3238 
512-2235 
512-2457 


523-5240 
512-2235 
523-5243 


UMI 


Contents 


in 


Foderal  Register 

Vol.  57.  No.  4 

Tuesday,  January  7,  1992 


Agency  for  Health  Care  PcMicy  and  Research 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Health  Care  Policy,  Research,  and  Evaluation  National 
Advisory  Council,  573 

Agricultural  Stabilization  and  Conservation  Service 

NOTICES 

Marketing  quotas  and  acreage  allotments: 
Tobacco,  553 

Agriculture  Department 

See  also  Agricultural  Stabilization  and  Conservation 
Service:  Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Import  quotas  and  fees: 
Meat  import  limitations;  quarterly  estimates,  553 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board,  569       . 

Animal  and  Plant  Health  Inspection  Service 

RUt^S 

Plant-related  quarantine,  domestic: 
Mexican  fruit  fly.  519 

Architectural  and  Transportation  Barriers  Compliance 
Board  ^ 

NOTICES 

Meetings,  554  .   , 

Army  Department 

RULES 

Acquisition  regulations: ' 
Default  for  failure  to  submit  revised  delivery  schedule. 
533 
Appearances  by  former  personnel  before  Army  Department: 
withdrawn,  525 

Commerce  Department 

See  Export  Administration  Bureau:  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration;  Technology  Administration 

Commodity  Futures  Trading  Connmission 

NOTICES 

Meetings;  Sunshine  Act  582 
(2  documents) 

Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
ReafHrmation  Act  (Granun-Rudman-HoUings): 
Final  sequestration  report  to  President  and  Congress.  567 

Defense  Department 

See  also  Air  Force  Department:  Army  Department 
NOTICES 

Agency  information  collection  activities  under  0MB  review. 
567,  568 
(5  documents) 


Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Lanehaus  Kennels,  578 
Sampang,  Antonio  B.,  M.D..  579' 

Energy  Department 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 

Southern  States  Energy  Board.  569 
Natural  gas  exportation  and  importation: 

Inland  Gas  &  Oil  Corp..  569 

Tennessee  Gas  Pipeline  Co..  570 

Environmental  Protection  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
571 

Executive  Office  of  the  President 

See  Presidential  Documents:  Trade  Representative,  Office  of 
United  States 

Export  Administration  Bureau 

NOTICES 

National  critical  technologies  development  and 
advancement:  workshop,  566 

Farm  Credit  Administration 

NOTICES 

Meetings:  Sunshine  Act,  582 

Federal  Emergency  Management  Agency 

RUt^S 

Flood  elevation  determinations: 
Arkansas  et  al.,  525 

Federal  Highway  Administration 

NOTICy. 

Environmental  statements:  availability,  etc.: 
King  County.  WA.  589 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  573 
Freight  forwarder  licenses: 
Basmar  Exports  Co.  et  al^  573 

Federal  Reserve  System 

NOTICES 

Meetings:  Sunshine  Act  562 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species. 

Louisiana  black  bear.  588 
PROPOSED  RULES 
Endangered  and  threatened  species. 

Captive-bred  wildlife  regulation.  548 

Findings  on  petitions,  etc.,  546.  596 
(2  documents) 


IV 


Federal  Register  /  Vol.  57,  No.  4  /  Tuesday.  January  7,  1992  /  Contents 


Northern  goshawk;  status  review,  544 
Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Butynorate,  524 
NOTICES 

Advisory  committees;  annual  reports;  availability.  574 
Anima!  drugs,  feeds,  and  related  products: 

Solvay  Animal  Health,  Inc.;  approval  withdrawn,  574 
Committees;  establishment,  renewal,  termination,  etc.: 

Special  Studies  Relating  to  Possible  Long-Term  Health 
Effects  of  Phenoxy  Herbicides  and  Contaminants 
"    Advisory  Committee,  574  i 
Food  for  human  consumption:     | 

Identity  standards  deviation;  market  testing  permits — 
Cottage  cheese,  nonfat,  575 
Meetings: 

Consumer  information  exchange,  575 

Foreign  Assets  Control  Office  | 

RULES  I 

Libyan  sanctions  regulations: 
Transfei?  to  Libyan  Government  between  offshore  third- 
country  banks  to  be  cleared  through  domestic  banks 
in  U.S.;  general  authorization  license  revoked 
Correction,  525 

.  .        I 

Health  and  Human  Services  Department 
See  Agency  for  Health  Care  Policy  and  Research;  Food  and 
Drug  Administration;  National  Institutes  of  Health 

Housing  and  Urban  Development  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Community  energy  systems  based  on  district  heating  and 
cooling — 
Freeman,  Ernest,  et  al.,  576 
Grants  and  cooperative  agreements;  availability,  etc.: 
Public  and  Indian  housing — 
Family  self-sufficiency  program;  correction,  577 

Indian  Affairs  Bureau 

NOTICES 

Reservation  establishment,  additions,  etc.: 
Seminole  Indian  Reservation,  FL,  586 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  Surface  Mining  Reclamation  and 
Enforcement  Office 


International  Trade' Administration 

NOTICES 
Antidumping; 

Color  television  receivers,  except  for  video  monitors,  from 
Taiwan,  555 

Titanium  sponge  from — 
Japan,  557 
Countervailing  duties: 

Porcelain-on-steel  cookingware  from  Mexico,  562 
Short  supply  determinations: 

13-chrome  stainless  steel  tubing.  564 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  582 


UMI 


Interstate  Commerce  Commission 

NOTICES  ' 

Meetings;  Sunshine  Act,  582 
Operation,  acquisition,  construction,  etc.: 
Missouri  Pacific  Railroad  Co.,  et  al..  578 

Justice  Department 

See  Drug  Enforcem^t  Administration 

Land  Management  Bureau 

NOTICES 

Meetings: 
Salmon  District  Advisory  Councif,  577 

National  Credit  Union  Administration 

FiCiLcS 

Credit  unions: 
Practice  and  procedure  rules,  uniform 
Correction,  522 

National  Institutes  of  Healtti 

NOTICES 

Meetings: 
National  Institute  of  Child  Health  and  Human 

Development,  575 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  576 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery -conservation  and  management: 
Atlantic  mackerel,  squid,  and  butterfish,  534 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Operator  licenses: 
Nuclear  power  plants — 
Personnel  training  and  qualification,  537 
NOTICES  ' 

Meetings;  Sunshine  Act,  583 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Presidential  Documents 

EXECUTIVE  ORDERS 

Defense  Department;  succession  to  the  authority  of  the 
Secretary  of  Defense  (EO  12787),  517 

Public  Health  Service 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health 

Saint  Lawrence  Seaway  Development  Corporation 

NOTICES 

Meetings: 
Advisory  Board,  581 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Dorchester  Master  Limited  Partnership,  579 

Small  Business  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Field  offices;  guaranteed  sureties,  524 


Feder»l  Regtoter  /  Vol.  57.  No.  4  /^Tuasday.  January  7. 1992 7 Conteitte^  i  AMji>*v<  U  > 


PROPOSED  RULES 

Small  business  size  standards: 

Petroleum  refining  industry.  541 
NOTICES  V 

Disaster  loan  areas: 

Florida  et  al..  560 

Northern  Mariana  Islands,  580  . 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana,  543 

Technology  Administration 

NOTICES 

National  critical  technologies  development  and 
advancement;  workshop,  566    ' 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 
Central  and  Eastern  Europe;  special  review  hearings,  581 

Transportation  Department 

See  Federal  Highway  Administration;  Saint  Lawrence 
Seaway  Development  Corporation 

Treasury  Department 

See  also  Foreign  Assets  Control  Office 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
581 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Interior,  Bureau  of  Indian  Affairs,  586 

Part  III 

Department  of  Interior.  Fish  and  Wildlife  Service,  588 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


VI 


Federal  Register  /  Vol.  57.  No.  4  /  Tuesday,  January  7,  1992  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulativd  list  of  the  parts  affected  ttiis  montti  can  t>e  found  in 
tfie  Reader  Aids  section  at  the  end  of  this  issue. 


1992 


UMI 


3  CFR 
Eitcutiv*  Ordtra: 

12514  (Revoked 
by  EO  12787)... 
12787..., 

7  CFR 

301 


.517 
.517 

.519 


10  CFR 
PropoMd  RuIm: 

50 


52 

12  CFR 

747 


.537 
.537 


.522 


13  CFR 

101 

PropoMO  RuIm! 

121 


.524 


.541 


21  CFR 

558 


.524 


30  CFR 
PropoMQ  RlMSl 

914 

31  CFR 

550 


32  CFR 

583 

44  CFR 

67 


48  CFR 

249 


50  CFR 

17 

611 

655 


.543 

.525 

.525 

.525 

.533 

.588 
.534 
.534 


PropOMO  Rulra! 

17  (4  documents) 544- 

548,596 


/ 


Federal  Regbter 

Vol.  57.  No.  4 

Tuesday,  January  7.  1992 


Presidential  Documents 


Title  3— 

The  President 


Executive  Order  12787  of  December  31,  1991 

The  Order  of  Succession  of  Officers  To  Act  as  Secretary  of 
Defense 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  section  3347  of  title  5,  United  States 
Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Succession  to  the  Authority  of  the  Secretary  of  Defense. 

(a)  In  the  event  of  the  death,  permanent  disability,  or  resignation  of  the 
Secretary  of  Defense,  the  incumbents  holding  the  Department  of  Defense 
positions  designated  below  shall,  in  the  order  indicated,  act  for  and  exercise 
the  powers  of  the  Secretary  of  Defense: 

(1)  Deputy  Secretary  of  Defense. 

(2)  Secretary  of  the  Army. 

(3)  Secretary  of  the  Navy. 

(4)  Secretary  of  the  Air  Force. 

(5)  Under  Secretary  of  Defense  for  Acquisition. 

(6)  Under  Secretary  of  Defense  for  Policy. 

(7)  Deputy  Under  Secretary  of  Defense  for  Acquisition. 

(8)  Director  of  Defense  Research  and  Engineering,  Assistant  Secretaries  of 
Defense,  the  Comptroller  of  the  Department  of  Defense,  the  Director  of 
Operational  Test  and  Evaluation,  the  Deputy  Under  Secretary  of  Defense  for 
Policy,  and  the  General  Counsel  of  the  Department  of  Defense,  in  the  order 
fixed  by  their  length  of  service  as  permanent  appointees  in  such  positions. 

(9)  Under  Secretaries  of  the  Army,  the  Navy,  and  the  Air  Force,  in  the  order 
fixed  by  their  length  of  service  as  permanent  appointees  in  such  positions. 

(10)  Assistant  Secretaries  and  General  Counsels  of  the  Army,  the  Navy,  and 
the  Air  Force,  in  the  order  fixed  by  their  length  of  service  as  permanent 
appointees  in  such  positions. 

(b)  In  the  event  of  the  temporary  absence  or  temporary  disability  of  the 
Secretary  of  Defense,  the  incumbents  holding  the  Department  of  Defense 
positions  designated  in  paragraph  (a)  of  this  section  shall,  in  the  order 
indicated,  act  for  and  exercise  the  powers  of  the  Secretary  of  Defense. 

(1)  In  these  instances,  the  designation  of  an  Acting  Secretary  of  Defense 
applies  only  for  the  duration  of  the  Secretary's  absence  or  disability,  and  does 
not  affect  the  authority  of  the  Secretary  to  resume  the  powers  of  his  office 
upon  his  return. 

(2)  In  the  event  that  the  Secretary  of  Defense  is  merely  absent  from  his 
position,  the  Secretary  may  continue  to  exercise  the  powers  and  fulfill  the 
duties  of  his  office  during  his  absence,  notwithstanding  the  provisions  of  this 
order. 

(c)  Precedence  among  those  officers  designated  in  paragraph  (a)  of  this  section 
who  have  the  same  date  of  appointment  shall  be  determined  by  the  Secretary 
of  Defense  at  the  time  that  such  appointments  are  made. 
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(d)  Notwithstanding  paragraphs  (a)  and  (b]  of  this  section,  an  officer  shall  not 
act  for  or  exercise  the  powers  of  the  Secretary  of  Defense  under  this  order  if 
that  officer  serves  only  in  an  acting  capacity  in  the  position  that  would 
otherwise  entitle  him  to  do  so. 

Sec.  2.  Temporary  Nature  of  Succession. 

Succession  to  act  for  and  exercise  the  powers  of  the  Secretary  of  Defense 
pursuant  to  this  order  shall  be  on  a  temporary  or  interim  basis  and  shall  not 
have  the  effect  of  vacating  the  statutory  appointment  held  by  the  successor. 

Sec.  3.  Revocation  of  Prior  Executive  Order. 

Executive  Order  No.  12514  of  May  14, 1985,  is  hereby  revoked. 


|FR  Doc  92-401 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having 
general  applicability  and  legal  effect  most 
of  whkti  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put>lished  under  50  titles  pursuant  to  44 
US.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 
(Docket  Na  91-174) 

Mexican  Fruit  Fly;  AdtiBtioa  of 
Regulated  Area  in  Lot  Angeiee,  CA 

AGENCr.  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTKM:  Interim  rule  and  request  for 
romments. 

summary:  We  are  amending  the 
Mexican  fruit  fly  regulations  to 
quarantine  the  State  of  California  and 
designate  a  portion  of  Los  Angeles 
County  as  a  regidated  area,  and  by 
listing  American  Samoa,  the  Northern 
Mariana  Islands,  and  the  parts  of 
Louisiana  not  previously  listed,  as  areas 
into  or  through  which  the  movement  of 
regulated  articles  is  restricted.  This 
action  is  necessary  on  anemergency 
basis  to  prevent  the  spread  of  the 
Mexican  fruit  fly  to  noninfested  areas  of 
the  United  States  and  to  impose  certain 
restrictions  on  the  movement  of 
regulated  articles  from  regulated  areas 
in  California  and  Texas,  into  or  through 
American  Samoa,  the  Northern  Mariana 
Islands,  and  the  parts  of  Louisiana  not 
previously  listed. 

We  are  also  amending  the  Mexican 
fruit  fly  regulations  by  adding  two 
alternative  treatments  to  the  list  of 
approved  treatments  that  may  be  used 
to  qualify  regulated  articles  for 
interstate  movement  with  a  certiflcate. 
DATES:  Interim  rule  effective  December 
31. 1991.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
March  9, 1992. 

AODRESSES:  To  help  ensure  that  yonr 
comments  are  considered,  send  an 


original  and  three  copies  to  Chief. 
Regulatory  Analysis  and  Development 
PPD,  APHIS.  USDA,  room  804,  Federal 
Building.  650S  Belcrest  Road  Hyattsville, 
MD  20782.  Please  state  that  your 
comments  refer  to  Docket  Number  91- 
174.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
BuiSding,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
B  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

RM  RMTNER  INFORMATION  CONTACT 
Mr.  Mike  E  Stefan,  Operations  Officer. 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  USDA.  room  640.  Federal 
Building  6505  Belcrest  Road,  Hyattsville, 
MD  20782.  (301)  436-8247. 
StJPPLEMENTARY  INFORMATION: 

Background 

The  Mexican  fruit  fly,  Anastrepha 
ludens  (Loew).  is  a  destructive  pest  of 
citrus  and  many  other  types  of  fruits. 
The  short  life  cycle  of  the  Mexican  fruit 
fly  allows  rapid  development  of  serious 
outbreaks  that  can  cause  severe 
economic  losses  in  commercial  dtnis- 
producing  areas.  The  Mexican  fruit  fly 
regulations,  contained  in  7  CFR  301.64  et 
seq.  (referred  to  as  the  regulations), 
restrict  the  interstate  movement  of 
regulated  articles  from  regulated  areas 
in  order  to  prevent  the  spread  of  the 
Mexican  fruit  fly  to  noninfested  areas. 

Until  the  effective  date  of  this  interim 
nde,  Texas  was  the  only  State 
quarantined  because  of  the  Mexican 
fruit  By.  Regidated  areas  within  Texas 
are  listed  in  paragraph  (c)  of  i  301.64-3 
of  the  regulations. 

Regulated  articles  are  listed  in 
paragraph  (a)  of  S  301.64-2  of  the 
regulations  and  include,  but  are  not 
limited  to,  avocados,  apples,  peaches, 
pears,  plums,  pnmes,  pomegranates,  and 
certain  varieties  of  citrus  fruit 

Qutfantiiied  Areas 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Anhnal  and 
Plant  Health  Inspection  Service 
(APHIS),  an  agency  of  the  U.S. 
Department  of  Agriculture,  reveal  that 
infestations  of  Mexican  fruit  fly  have 
been  discovered  in  Los  Angeles  County 
near  Maywood,  California. 

The  regulations  in  f  301.64-3  provide 
that  the  Deputy  Admbiistrator  of  APHIS 
for  Plant  Protection  and  Quarantine 
dudl  list  as  a  regulated  area  each 


quarantined  State,  or  each  portion  of  a 
quarantined  State,  in  which  the  Mexican 
fruit  fly  has  been  found  by  an  inspector, 
in  which  the  Deputy  Administrator  has 
reason  to  believe  the  Mexican  fruit  fly  is 
present  or  that  the  Deputy 
Administrator  considers  necessary  to 
regulate  because  of  its  proximity  to  the 
Mexican  fruit  fly  or  its  inseparability  for 
quarantine  enforcement  purposes  from 
localities  in  which  the  Mexican  fruit  fly 
occurs.  Less  than  an  entire  quarantined 
State  will  be  designated  as  a  regulated 
area  only  if  the  Deputy  Administrator 
determines  that: 

(1)  The  State  has  adopted  an<i  is 
enforcing  a  quarantine  and  regiilations 
that  impose  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those 
imposed  with  respect  to  the  Interstate 
movement  of  these  articles:  and 

(2)  The  designation  of  less  than  the 
entire  State  as  a  regulated  area  will 
otherwise  be  adequate  to  prevent  the 
artificial  interstate  ^read  of  the 
Mexican  fruit  fly. 

Accordingly,  we  are  designating 
California  as  a  quarantined  State  and 
designating  as  a  regulated  area  the 
following  portion  of  Los  Angeles 
County: 

California 

Los  Angeles  County 

That  portion  of  the  county  near  the 
Maywood  area  bounded  by  a  lire  drawn 
as  follows:  Beginning  at  the  intersection 
of  San  Pedro  Street  and  Interstate  10; 
then  east  on  Intestate  10  to  where  it 
becomes  Interstate  80;  east  on  Interstate 
60  to  its  intersection  with  Garfield 
Avenue:  then  south  on  Garfield  to  its 
intersection  with  Whittier  Boulevard: 
then  east  on  Whitter  Boulevard  to  its 
intersection  with  Rosemead  Boulevard" 
then  south  on  Rosemead  Boulevard  to 
where  it  becomes  Lakewood  Boulevard: 
then  south  on  Lakewood  Boulevard  to 
its  intersection  with  Imperial  Highway; 
then  west  on  Imperial  Highway  to  its 
intersection  with  Central  Avenue;  then 
north  on  Central  Avenue  to  its 
intersection  with  Adams  Boulevard; 
then  northwest  on  Adams  Boulevard  to 
its  intersection  with  San  Pedro  Street; 
then  north  en  San  Pedro  to  the  point  of 
i)egi  lining. 

There  does  not  appear  to  be  any 
reason  to  designate  any  other  regulated 
areas  in  California.  CalifomU  has 
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adopted  and  is  enforcing  regulations 
imposing  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those 
imposed  on  the  interstate  movement  of 
regulated  articles  under  this  subpart. 

In  a  docimient  published  in  the 
Federal  Register  on  August  20, 1991  (56 
FR  41311-41313.  Docket  No.  88-148),  we 
proposed  to  list  American  Samoa,  the 
Northern  Mariana  Islands,  and  the 
portion  of  the  State  of  Louisiana  not 
previously  listed,  as  areas  into  or 
through  which  the  movement  of 
regulated  articles  is  restricted.  We  also 
proposed  to  add  two  alternative 
treatments,  one  for  premises  and  one  for 
grapefruit  and  oranges,  to  the  list  of 
approved  treatments  that  may  be  used 
to  qualify  regulated  articles  for 
interstate  movement  with  a  certiHcate. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
September  19, 1991.  We  received  one 
comment  in  favor  of  the  rule  as 
proposed  by  the  close  of  the  comment 
period.  With  the  exception  of  the 
treatment  for  premises,  we  are 
incorporating  those  proposed  changes 
into  this  document  as  explained  below. 

Interstate  Movement 

-  In  accordance  with  the  regulations, 
regulated  articles  moved  interstate  from 
a  regulated  area  are  subject  to  certain 
restrictions  if  moved  into  or  through 
areas  listed  in  paragraph  (b)  of  S  301.64. 
These  areas  are  susceptible  to 
infestations  by  the  Mexican  fruit  fly  due 
to  a  combination  of  climatic  conditions 
and  available  host  material,  primarily 
citrus.  Until  the  effective  date  of  diis 
interim  rule,  the  listed  areas  were 
Arizona,  California,  Florida,  Guam, 
Hawaii,  Puerto  Rico,  Texas,  the  Virgin 
Islands  of  the  United  States,  and  the 
parishes  of  Iberia,  Jefferson,  Lafayette. 
Lafourche,  Orleans,  Plaquemines,  St. 
Bernard,  St.  Charies,  St.  Mary,  and 
Terrebonne  in  Louisiana. 

As  explained  in  the  proposed  rule  of 
August  20,  we  have  determined  that 
climate  and  citrus  plantings  in  American 
Samoa,  Louisiana,  and  the  Northern 
Mariana  Islands  create  a  favorable 
environment  for  the  Mexican  fruit  fly. 
We  are  therefore  adding  the  remainder 
of  the  State  of  Louisiana,  as  well  as 
American  Samoa  and  the  Northern 
Mariana  Islands,  to  the  list  of  areas  into 
or  tlirough  which  the  movement  of 
regulated  articles  is  restricted.  This 
action  is  necessary  to  prevent  these 
areas  from  becoming  infested  with  the 
Mexican  fruit  fly. 

Treatments 

We  are  amending  S  301.64-10  of  the 
regulations,  which  sets  forth  treatments 


for  regulated  articles.  Under  the 
regulations,  a  regulated  article  from  a 
regulated  area  is  eligible  for  interstate 
movement  pursuant  to  a  certifrcate  if, 
among  other  things,  it  has  been  treated 
in  accordance  with  S  301.64-10  of  the 
regulations.  In  addition,  a  regulated 
article  from  a  regulated  area  is  eligible 
for  interstate  movement  pursuant  to  a 
limited  permit  if  it  is  moving  under 
certain  conditions  to  a  specified 
destination  for  treatment.  As  explained 
in  the  proposed  rule  of  August  20,  it  has 
been  determined  that  there  are  two 
additional  treatments  for  regulated 
articles  that  are  adequate  to  destroy  the 
Mexican  fruit  fly  in  fruit  or  maintain  the 
premises  of  origin  fr«e  from  the  Mexican 
fruit  fly.  > 

The  first  treatment  is  a  fumigation 
treatment  for  grapefuit  and  oranges,  as 
follows: 

Grapefruit  and  oranges:  Methyl 
bromide  at  normal  atmospheric 
pressure — chamber  only:  40g/m'  (2-1/2 
lb/1000  ft^)  for  2  hours  at  21-29  *C  (70-85 

The  other  treatment,  when  applied  to 
premises  on  which  any  of  the  regulated 
articles  listed  in  paragraph  (a)  of 
S  301.64-2  are  growing,  would  qualify 
these  articles  for  interstate  movement 
The  August  20  proposed  rule  stated  that 
any  and  all  articles  listed  in  S  301.64- 
2(a),  and  that  are  growing  within  the 
regulated  areas,  must  receive  three  or 
more  applications  of  malathion  bait 
spray  at  6-  to  10-day  intervals,  starting 
at  least  30  days  before  harvest  and 
continuing  through  the  harvest  period. 
The  malathion  bait  spray  treatment 
must  be  applied  at  a  rate  of  2.4  ounces 
of  active  ingredient  of  malathion  and  9.6 
ounces  of  protein  hydrolysate  per  acre. 
However,  in  this  document  we  are 
changing  the  procedure  koia  what  was 
proposed  .to  the  following: 

A  field,  grove,  or  area  that  is  located 
within  the  quarantined  area  but  outside 
the  core  area,  and  that  produces 
regulated  articles,  must  receive  regular 
treatments  with  malathion  bait  spray. 
These  treatments  must  take  place  at  6- 
to  10-day  intervals,  starting  a  sunicient 
time  before  harvest  (but  not  less  than  30 
days  before  harvest)  to  allow  for 
completion  of  egg  and  larvae 
development  of  the  Mexican  fioiit  fly. 
Determination  of  the  time  period  must 
be  based  on  the  day  degrees  model  for 
Mexican  fruit  fly.  (Dnce  treatment  has 
begun,  it  must  continue  through  the 


'  A  copy  of  the  research  upon  wfaidi  the 
determination  ia  based  may  be  obtained  l>y  writing 
to  the  Administrator,  c/o  Domestic  and  Emergency 
Operations,  Plant  Protection  and  Quarantine, 
APHIS,  USDA.  room  642.  Federal  Building.  S50S 
Beicreat  Road.  Hyattsville.  MD  20782. 


harvest  period.  The  malathion  bait  spray 
treatment  must  be  applied  by  aircraft  or 
ground  equipment  at  a  rate  of  2.4  oimces 
of  technical  grade  malathion  and  9.6 
ounces  of  protein  hydrolysate  per  acre. 

Definitions  of  two  terms  used  above, 
core  area  and  day  degrees,  are  added  to 
9  301.64-1  to  read  as  follows: 

Core  area.  The  1  square  mile  area 
surrounding  each  property  where 
Mexican  fruit  fly  has  been  detected. 

Day  degrees.  A  mathematical 
construct  combining  average 
temperature  over  time  that  is  used  to 
calculate  the  length  of  a  Mexican  fruit 
fly  life  cycle.  Day  degrees  are  the 
product  of  the  following  formula,  with 
aU  temperatiues  measured  in  *F: 

(Minimum  Daily  Temp  +  Maximimi  Daily 
Temp)/2)  -  54*  =  Day  Degrees. 

The  30-day  malathion  bait  spray 
treatment  is  an  effective  treatment  for 
fruit  (e.g.  stone  fruit)  that  matures  within 
an  approximate  30-day  period  and  is 
then  harvested.  However,  a  30-day 
treatment  is  not  as  valid  for  use  on  fruit 
such  as  citrus,  that  can  remain  on  a  tree 
in  a  mature  state  for  a  long  period  of 
time.  Mexican  fruit  fly  larvae  can  be 
present  within  citrus  for  up  to  50-60 
days,  depending  upon  the  average  daily 
temperatures.  To  ensure  the  treatment  is 
effective  for  citrus,  the  time  period  for 
treatments  must  be  based  on  the  day 
degrees  model  for  Mexican  fruit  fly. 

We  have  also  decided  that  fruit  within 
the  core  area  of  an  infestation  should 
not  qualify  for  interstate  movement  with 
this  treatment  because  of  the  increased 
risk  that  fruit  bom  this  area  may  be 
infested. 

Emergency  Action 

Robert  Melland.  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  an 
emergency  situation  exists  that  warrants 
publication  of  this  interim  rule  without 
prior  opportxmity  for  public  comment 
Immediate  action  is  necessary  to 
prevent  the  Mexican  fruit  fly  frt>m 
spreading  to  noninfested  areas  of  the 
United  States. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under 
U.S.C.  553  to  make  it  effective  upon 
signature.  We  will  consider  comments 
received  within  60  days  of  pubUcation  of 
this  interim  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Fednal  Register,  including  a  discussion 
of  any  comments  we  receive  and  any 
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amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
FlexibUity  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prfces  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
signiflcant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation  or  on  the  ability 
of  the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

For  this  action,  the  Office  of  the 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  interim  rule  restricts  the 
interstate  movement  of  regulated 
articles  from  a  portion  of  Los  Angeles 
County  in  California.  Within  the 
regulated  area  there  are  approxunately 
376  small  entities  that  may  be  affected 
by  this  rule.  These  include  150  fruit/ 
produce  maricets.  38  nurseries,  180 
mobile  vendors,  6  flea  markets,  and  2 
processors.  There  are  no  growers  in  the 
regulated  area  who  would  be  affected. 
These  376  entities  comprise  less  than 
one  percent  of  the  total  number  of 
similar  entities  operating  in  the  State  of 
California.  Most  of  the  sales  for  these 
entities  involve  local  intrastate 
movements.  Also  many  of  these  entities 
sell  other  items  in  addition  to  the 
regulated  articles  so  that  the  effect,  if 
any,  of  this  rule  on  these  entities 
appears  to  be  minimal.  The  effect  on 
those  few  entities  that  do  move 
regulated  articles  interstate  will  be 
minimized  by  the  availability  of  various 
treatments  that,  in  most  cases,  will 
allow  these  small  entities  to  move 
regulated  articles  Interstate  with  very 
little  additional  cost 

This  interim  rule  also  adds  American 
Samoa,  the  Northern  Mariana  Islands, 
and  additional  parts  of  Louisiana  not 
previously  listed  to  the  list  of  areas  into 
or  through  which  the  movement  of 
regulated  articles  is  restricted. 

Based  on  a  review  of  available 
records,  there  appears  to  be  yery  little 
movement  of  regidated  articles  &t>m 
regulated  areas  in  California  and  Texas 
directly  to  Americaa  Samoa  and  the 
Northern  Mariana  blands.  We  have 
determined  that  American  Samoa  and 
the  Northern  Mariana  Islands  do  not 


provide  a  substantial  market  for 
regulated  articles  from  regulated  areas 
in  California  and  Texas. 

Available  records  also  indicate  that 
most  shipments  of  citrus  fruit  or  other 
regulated  articles  from  regulated  areas 
in  Texas,  into  the  portion  of  Louisiana 
previously  not  listed,  are  channeled 
there  by  brokers  in  New  Orleans, 
Louisiana.  New  Orleans  is  within  the 
area  of  Louisiana  that  has  been  listed  as 
an  area  into  or  through  which  the 
movement  of  regulated  articles  is 
restricted.  Therefore,  all  regulated 
articles  shipped  from  regulated  areas  in 
Texas  into  this  city  have  been 
accompanied  by  a  certificate.  The 
certificate  indicates  that  the  regidated 
articles  have  been  inspected  by  an 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  inspector  and 
determined  to  be  free  of  Mexican  fruit 
fly.  or  have  been  treated  under  the 
direction  of  an  API  IIS  inspector  in 
accordance  with  S  301.64-10  of  the 
regulations. 

Further,  this  rule  allows  entities  to 
continue  shipping  regulated  articles 
from  regulated  areas  in  California  and 
Texas  to  American  Samoa,  all  parts  of 
Louisiana,  and  the  Northern  Mariana 
Islands  provided  certain  conditions — 
ranging  from  inspection  to  treatment — 
are  met 

Adding  two  alternative  treatments  to 
the  list  of  approved  treatments  is 
unlikely  to  affect  the  amount  of 
regulated  articles  that  are  moved  to 
restricted  areas  frtim  regulated  areas  in 
Texas,  since  most  citrus  and  other 
regulated  articles  moved  interstate  by 
these  entities  cu-e  certified  for  such 
movement  without  the  need  for 
treatment  (The  regulations  in  i  301.64-5 
state,  in  part,  that  a  regulated  article 
may  be  moved  interstate,  with  a 
certificate,  if  an  inspector  determines 
that  the  regulated  article  is  free  from  the 
Mexican  fruit  fly,  or  if  the  inspector 
determines  that  the  premises  of  origin  is 
free  frvm  the  Mexican  fruit  fly  and  the 
regulated  article  has  not  been  exposed 
to  the  Mexican  fhiit  fly.  Treatment 
therefore,  becomes  necessary  only  if  the 
above  conditions  cannot  be  met) 

A  cold  treatment  is  currently 
available  for  regulated  articles.  Two 
additional  treatments  will  simply 
provide  more  treatment  options  during 
those  instances  in  which  treatment  is 
required. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plaat 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 


Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Mexican 
fruit  fly,  Plant  diseases.  Plant  pests. 
Plant  (agriculture).  Quarantine. 
Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTmE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C  ISObb,  ISOdd.  ISOee. 
ISOff:  161, 16t  and  164-187: 7  CFR  2.17,  2.51. 
and  371.^0). 

S  301.44    (Amendsdl 

2.  In  S  301.64,  paragraph  (a),  the 
phrase  "the  State  of  Texas"  is  removed 
and  the  phrase  "the  States  of  California 
and  Texas"  is  added  in  its  place. 

S  301.64   [Amended] 

3.  In  9  301.64,  paragraph  (b),  the 
phrase  "Arizona;  California;  Florida; 
Guam;  Hawaii;  Puerto  Rioo:  Texas;  the 
Virgin  Islands  of  the  United  States;  and 
Iberia,  Jefferson,  Lafayette,  Lafourche, 
Orleans,  Plaquemines,  St  Bernard.  St 
Charies,  St.  Mary  and  Terrebonne 
Parishes  in  Louisiana."  is  removed,  and 
"American  Samoa.  Arizona.  California. 
Florida,  Guam,  Hawaii,  Louisiana,  the 
Northern  Mariana  Islands,  Puerto  Rico, 
Texas,  and  the  Virgin  Islands  of  the 
United  States,"  is  added  in  iu  place. 

4.  In  S  301.64-1,  all  the  paragraph 
designations  are  removed  and  the 
definitions  for  "Core  area"  and  "Day 
degrees"  are  added,  all  definitions  are 
placed  in  alphabetical  order  to  read  as 
follows: 

fM1M-1    DeflnNtons. 


Core  area.  The  1  square  mile  area 
surrounding  each  property  where 
Mexican  fruit  fly  has  been  detected. 

Day  degrees.  A  madiematical 
construct  combining  average 
temperature  over  time  that  is  used  to 
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calculate  the  length  of  a  Mexican  fruit 
fly  life  cycle.  Day  degrees  are  the 
product  of  the  following  formula,  with 
all  temperatures  measured  in  *F: 

(Minimum  Daily  Temp  +  Maximum  Daily 
Temp)/2)-54*=Day  Degrees. 

5.  In  §  301.64-3,  paragraph  (c)  is 
amended  by  adding  the  following  entry 
for  California  immediately  before  the 
entry  for  Texas: 

S  301.64-3    Regulated  areas. 


California 

Los  Angeles  County 

The  portion  of  the  county  near  the 
Maywood  area  bounded  by  a  line  drawn 
as  follows:  Beginning  at  the  intersection 
of  San  Pedro  Street  and  Interstate  10; 
then  east  on  Interstate  10  to  where  it 
becomes  Interstate  60;  east  on  Interstate 
60  to  its  intersection  with  Garfield 
Avenue;  then  south  on  Garfield  to  its 
intersection  with  Whittier  Boulevard; 
then  east  on  Whittier  Boulevard  to  its 
intersection  with  Rosemead  Boulevard; 
then  south  on  Rosemead  Boulevard  to 
where  it  becomes  Lakewood  Boulevard; 
then  south  on  Lakewood  Boulevard  to 
its  intersection  with  Imperial  Highway; 
then  west  on  Imperial  Highway  to  its 
intersection  with  Central  Avenue;  then 
north  on  Central  Avenue  to  its 
intersection  with  Adams  Boulevard; 
then  northwest  on  Adams  Boulevard  to 
its  intersection  with  San  Pedro  Street; 
then  north  on  San  Pedro  to  the  point  of 
beginning. 

6.  In  S  301.64-4,  the  heading  and  the 
introductory  paragraph  are  revised  to 
read  as  follows:  j 

§301.64-4    Conditiont  govefnmg  the 
Interstate  movement  of  regulated  articiee 
from  regulated  areas  In  quarantined  States. 


Any  regulated  article  may  be  moved 
interstate  from  any  regulated  area  in  a 
quarantined  State  into  or  through  those 
areas  listed  in  {  301.64(b)  of  this  subpart 
only  if  moved  under  the  following 
conditions: ' 


7.  In  S  301.64-10,  the  introductory  text 
is  revised  and  new  paragraphs  (c)  and 
(d)  are  added  to  read  as  follows: 


§30144-10   Treatments. 

Treatments  for  regulated  articles  shall 
be  one  of  the  following: 


'  Requirements  under  all  other  applicalde  Federal 
domestic  plant  quarantines  and  regulations  must 
also  be  met. 


UMI 


(c)  Premises.  A  field,  grove,  or  area 
that  is  located  within  the  quarantined 
area  but  outside  the  infested  core  area, 
and  that  produces  regulated  articles, 
must  receive  regular  treatments  with 
malathion  bait  spray.  These  treatments 
must  take  place  at  6-  to  10-day  intervals, 
starting  a  sufficient  time  before  harvest 
(but  not  less  than  30  days  before 
harvest]  to  allow  for  completion  of  egg 
and  larvae  development  of  the  Mexican 
fruit  fly.  Determination  of  the  time 
period  must  be  based  on  the  day 
degrees  model  for  Mexican  fruit  fly. 
Once  treatment  has  begun,  it  must 
continue  through  the  harvest  period.  The 
malathion  bait  spray  treatment  must  be 
applied  by  aircraft  or  ground  equipment 
at  a  rate  of  2.4  ounces  of  technical  grade 
malathion  and  9.6  ounces  of  protein 
hydrolysate  per  acre. 

(d)  Grapefruit  and  oranges.  MB  at 
NAP— Chamber  only:  40  g/m'  (2Vi  lb/ 
1000  ff)  for  2  hours  at  21-29  'C 
(70-«5  '¥). 

Load  not  to  exceed  80%  of  the 
chamber  volume. 

Done  in  Washington.  DC.  this  31st  day  of 
December  1991. 
Robert  Melland. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  92-260  Filed  1-6-92:  8:45  am) 

BILUNG  CODE  3410-34-11 


NATIONAL  CREDIT  UNION 
ADMIIjllSTRATION 

12  CFR  Part  747 
lOocfcet  No.  91-06-C]    ' 

Administrative  Actions,  Adjudicative 
Hearings,  Rules  of  Practice  and 
Procedure,  and  investigations 

agency:  National  Credit  Union 

Administration. 

action:  Correction  to  final  rule. 

summary:  This  document  contains 
typographical  and  technical  corrections 
to  the  final  rule  which  was  published  on 
Thursday,  August  8, 1991  (56  FR  37762). 
The  rule  sets  forth  uniform  rules  of 
practice  and  procedure  to  govern  formal 
administrative  proceedings  conducted 
pursuant  to  the  Federal  Credit  Union 
Act  12  U.S.C.  1751  et  seq.,  and 
complementary  local  rules  which 
address  formal  enforcement  actions  not 
within  the  scope  of  the  uniform  rules  of 
practice  and  procediire;  informal  actions 
which  are  not  subject  to  the 
Administrative  Procedure  Act;  and 
procedures  which  supplement  or 
facilitate  investigations  and  the 
processing  of  administrative 


enforcement  actions  by  the  National 
Credit  Union  Administration  ("NCUA"). 

EFFECTIVE  DATE:  August  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Steven  W.  Widerman,  Trial  Attorney, 
Office  of  General  Counsel,  National 
Credit  Union  Administration,  1776  G 
Street.  NW.,  Washington.  DC  20456. 
Telephone:  202/682-9630. 

SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  section  916  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989 
("FTRREA"),  18  U.S.C.  1818  note,  the 
NCUA.  the  Office  of  the  Comptroller  of 
the  Currency,  the  Board  of  Governors  of 
the  Federal  Reserve  System,  the  Federal 
Deposit  Insurance  Corporation,  and  the 
Office  of  Thrift  Supervision  (collectively 
"the  Agencies")  jointly  developed  a  set 
of  uniform  rules  of  practice  and 
procedure  ("Uniform  Rules")  to  govern 
formal  administrative  proceedings 
brought  by  each  of  the  Agencies, 
including  a  Uniform  Rule  providing  for 
sununary  judgment  in  cases  where  there 
is  no  dispute  as  to  the  material  facts.  ^ 

In  addition  to  the  Uniform  Rules,  the  - 
NCUA  adopted  complementary  "Local 
Rules"  to  supplement  the  Uniform  Rules. 
These  Local  Rules  address  formal 
enforcement  actions  not  within  the 
scope  of  the  Uniform  Rules;  informal 
actions  which  are  not  subject  to  the 
Administrative  Procedure  Act;  and 
procedures  which  supplement  or 
facilitate  investigations  and  the 
processing  of  administrative 
enforcement  by  the  NCUA. 

The  final  rule  which  establishes  both 
the  Uniform  Rules  and  the  NCUA's 
Local  Rules  is  the  subject  of  the 
typographical  and  technical  corrections 
set  forth  below. 

Need  for  Conecdon 

As  published,  the  final  rule  contains 
typographical  and  technical  errors 
which  may  prove  to  be  misleading  and 
are  in  need  of  clarification. 

Coirectioo  of  Publication 

Accordingly,  the  publication  on 
Thursday,  August  8, 1991.  of  the  final 
rule,  which  was  the  subject  of  FR  Doc. 
91-18579.  is  corrected  as  follows:  . 

PART  747-CCORRECTED] 

1.  On  page  37767.  in  the  table  of    ' 
contents  to  part  747,  in  the  second 
column,  in  the  heading  for  subpart  E.  in 
line  4  of  the  heading,  the  words  "Under 
Tide  I"  are  added  following  the  words 
"to  Involuntary  Liquidations". 
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97474  [CorrMtod] 

1.  On  page  37767,  in  the  third  column, 
in  S  747.0,  paragraph  (a),  line  12  of  that 
paragraph,  which  reads  "Recovery,  and 
Enforcement  Act  of  1989",  is  corrected 
to  read  "Recovery,  and  Enforcement  Act 

ofl989('FIRREAT- 

2.  On  page  37767,  in  the  third  coltmm, 
in  S  747.0,  paragraph  (a),  in  lines  29  and 
30  of  that  paragraph,  the  words 
"202(a)(3).  206  and  304(c)(3)  of  the 
FCUA."  are  corrected  to  read  "202(a)(3) 
and  206  of  the  Federal  Credit  Union  Act 
('the  Act'),  12  U.S.C.  1766(b).  1782(a)(3). 
1786.". 

3.  On  page  37767,  in  the  third  column, 
in  S  747.0.  paragraph  (a),  in  line  33  of 
that  paragraph.  "FCUA"  is  corrected  in 
both  places  to  read  "Act". 

4.  On  page  37767,  in  the  third  column, 
in  §  747.0,  paragraph  (a),  in  line  37  of 
that  paragraph,  "FCUA"  is  corrected  to 
read  "Act". 

5.  On  page  37768,  in  the  first  column, 
in  §  747.0,  in  paragraph  (b),  in  line  5  of 
that  paragraph,  "FCUA"  is  corrected  to 
read  "Act". 

§747.1    [Contctad] 

1.  On  page  37766,  in  the  first  column, 
in  §  747.1,  in  paragraph  (a),  in  lines  2 
and  3  of  that  paragraph,  the  words 
"Federal  Credit  Union  Act  ('FCUA')"  are 
corrected  to  read  "Act". 

2.  On  page  37768,  in  the  first  column, 
in  9  747.1,  in  paragraph  (b),  in  line  3  of 
that  paragraph.  "FCUA"  is  corrected  to 
read  "Act". 

3.  On  page  37768.  in  the  first  column, 
in  9  747.1,  in  paragraph  (c)  introductory 
text,  lines  2  and  3,  which  read  "penalties 
by  the  National  Credit  Union 
Administration  Board  ('NCUA  Board')", 
are  corrected  to  read  "penalties  by  the 
NCUA  Board". 

4.  On  page  37768,  in  the  first  column, 
in  9  747.1,  in  paragraph  (c)(1),  in  lines  1 
and  2  of  that  paragraph,  the  words 
"FCUA,  pursuant  to  12  U.S.C  1782(a);" 
are  corrected  to  read  "Act  (12  U.S.C. 
1782):". 

5.  On  page  37768,  in  the  first  column, 
in  9  747.1,  in  paragraph  (c)(3),  in  line  3  of 
that  paragraph.  "FCUA"  is  corrected  to 
read  "Act  (12  U.S.C.  1782)". 

9747.3   [Corractadl 

1.  On  page  37768,  in  the  second 
column,  in  9  747.3.  in  paragraph  (f)(1).  in 
line  3  of  that  paragraph.  "FCUA"  is 
corrected  to  read  "Act". 

-2.  On  page  37768,  in  the  second 
column,  in  9  747.3,  in  paragraph  (g),  in 
line  4  of  that  paragraph,  "FCUA"  is 
corrected  to  read  "Act". 

9747.9   [Corracttd] 

1.  On  page  37770,  in  the  first  column, 
in  9  747.9,  in  paragraph  (d),  in  lines  7 


and  8  of  that  paragraph,  the  word  "or"  is 
inserted  between  "Board"  at  the  end  of 
line  7  and  "the"  at  the  beginning  of  line 
& 

9747.16   [Comctod] 

1.  On  page  37771.  in  the  first  column, 
in  9  747.16,  in  line  6  of  that  section, 
"Agency"  is  corrected  to  read  "NCUA". 

9747.33   [CorrKtedl 

1.  On  page  37775,  in  the  second 
column,  in  9  747.33,  in  paragraph  (a),  in 
lines  6  through  10  of  that  paragraph,  the 
words  "or.  in  the  case  of  change-of- 
control  proceedings  under  section  7(j)(4) 
of  the  FDIA  (12  U.S.C.  1817(j)(4)),  within 
20  days  from  service  of  the  hearing 
order"  are  removed. 

9747.201    [Corractod] 

1.  On  page  37777,  in  the  third  column, 
in  9  747.201.  in  line  2  of  that  section. 
"FCUA"  is  corrected  to  read  "Act". 

9747.207   [Corrtettd] 

1.  On  page  37778.  in  the  second 
column,  in  9  747Ji07.  in  line  4  of  that 
section.  "FCUA"  is  corrected  to  read 
"Act". 

9747.200   [CorreetMl] 

1.  On  page  37778,  in  the  second 
column,  in  9  747.206.  in  paragraph  (a),  in 
line  3  of  that  paragraph.  "FCUA"  is 
corrected  to  read  "Act". 

9747.301    [Corractod] 

1.  On  page  37778,  in  the  third  column, 
in  9  747.301,  in  the  introductory  text  in 
line  6,  "FCUA"  is  corrected  to  read 
"Act". 

9747.304    [CorrMtMl] 

1.  On  page  37779,  in  the  third  column, 
in  9  747.304.  in  line  25  of  that  section. 
"FCUA"  is  corrected  to  read  "Act". 

9  747 JOS   [CorractMl] 

1.  On  page  37779,  in  the  third  column, 
in  9  747.305,  in  line  9  of  that  section. 
"FCUA"  is  corrected  to  read  "Act". 

9747.306   [Corractod] 

1.  On  page  37780,  in  the  first  column, 
in  9  747.306,  in  paragraph  (a),  in  line  2. 
the  citation  "9  747.404"  is  corrected  to 
read  "9  747 J04". 

Heading  for  Subpart  E  [Corrected] 

1.  On  page  37781,  in  the  first  column, 
in  the  heading  for  subpart  E,  in  line  5. 
the  words  "Under  Title  V  are  added 
following  the  words  "Involuntary 
Liquidations". 

9747.401    [Corractod! 

1.  On  page  37781.  in  the  first  column, 
in  9  747.401.  in  line  5  of  that  section. 
"FCUA"  is  corrected  to  read  "Act". 


9747.40S   [Corractod] 

1.  On  page  37782,  in  the  first  column, 
in  9  747.405,  in  paragraph  (c),  in  the  last 
line  of  that  paragraph,  "FCUA"  is 
corrected  to  read  "Act". 

9747J06   [Corractod] 

1.  On  page  37783.  in  the  second 
column,  in  9  747.806.  in  paragraph  (c),  in 
line  5  of  that  paragraph.  "Equal  Access 
to  Justice  Act"  is  corrected  to  read 
"EAJA". 

9747.703   [Corractod] 

1.  On  page  37785,  in  the  first  column, 
in  9  747.703,  in  paragraph  (a),  in  line  10 
of  that  paragraph.  "FCUA"  is  corrected 
to  read  "Act". 

9747.003    [Corroctod] 

1.  On  page  37785,  in  the  third  column, 
in  9  747.803,  in  paragraph  (b)(l)(iv),  in 
line  2  of  that  paragraph,  the  words  "or 
her"  are  inserted  between  the  words 
"him"  and  "at". 

2.  On  page  37785,  in  the  third  column, 
in  9  747.803,  in  paragraph  (b)(l)(iv),  in 
line  6  of  that  paragraph,  the  words 
"where  by"  are  corrected  to  read 
•Vhereby". 

Heading  for  Subpart  J  [Conected] 

1.  On  page  37786,  in  the  third  column, 
in  the  heading  for  subpart },  in  line  5  of 
the  heading.  "FCUA"  is  corrected  to 
read  "Act ". 

9747J01    [Corractod] 

1.  On  page  37786,  in  the  third  column, 
in  9  747.901,  in  line  4  of  that  section. 
"FCUA"  is  corrected  to  read  "Act". 

2.  On  page  37786.  in  the  tliird  column, 
in  9  747  JOl.  in  line  10  of  that  section,  the 
word  "office"  is  corrected  to  read 
"officer^. 

9747J02   [Corractod] 

1.  On  page  37786.  in  the  third  column, 
in  9  747.902.  in  line  5  of  that  section. 
"FCUA"  is  corrected  to  read  "Act". 

9  747 JOS   [Corroctod] 

1.  On  page  37787,  in  the  first  column, 
in  9  747  J03,  in  paragraph  (a)(3),  in  line  2 
of  that  paragraph,  the  word  "constant" 
is  corrected  to  read  "considered". 

9747J04   [Corroctod] 

1.  On  page  37787.  in  the  second 
column,  in  9  747.904.  in  paragraph  (b)(1). 
lines  1  and  2  of  that  paragraph,  which 
read  "The  reasons  why  NCUA  should 
review  its  disapproval;  and",  is 
corrected  to  read  "The  reasons  why  the 
NCUA  Board  should  review  the 
disapproval;  and". 

2.  On  page  37787,  in  the  second 
column,  in  9  747.904,  in  paragraph  (b)(2). 
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in  line  5  of  that  paragraph,  "FCUA"  is 
corrected  to  read  "Act". 

3.  On  page  37787,  in  the  third  column, 
in  9  747.904.  in  paragraph  (d)(2),  in  line 
3,  the  word  "designed"  is  corrected  to 
read  "designee". 


§747.905    (Corr*cttdl 

1.  On  page  37787,  in  the  third  column, 
in  S  747.905,  in  paragraph  (a),  in  line  3  of 
that  paragraph,  the  word  "on"  is 
inserted  between  the  words  "decision" 
and  "a". 

Dated:  January  2. 1992. 
Robert  M.  Fenner, 

General  Counsel,  National  Credit  Unfon 
Administration. 
[FR  Doc.  92-272  Filed  1-6-92;  8:45  amj 

MLUNQ  C006  rSSt-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
13CFRPart101 

Administration 

AOENCY:  Small  Business  Administration. 
ACnow:  Final  rule. _l 

summary:  The  Small  Business 
Administration  (SBA)  is  hereby 
amending  its  delegation  of  authority  to 
grant  general  approval  authority  to 
various  field  offices  for  guaranteeing 
sureties  against  a  portion  of  losses 
resulting  from  the  breach  of  bid, 
payment,  or  performance  bonds  on 
contracts.  The  amendment  further 
provides  that  the  SBA,  through  notice  to 
the  public  published  in  the  Federal 
Register  will  increase,  decrease,  or 
establish  the  authority  of  individual  SBA 
field  employees  to  guarantee  sureties  on 
a  case  by  case  basis. 
EFFECnvC  DATE:  This  rule  is  effective 
January  7, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  D.  Kleeschulte,  Assistant 
Administrator  for  Surety  Guarantees, 
(202)  205-6540. 

SUPPLEMENTARY  INFORMATION:  SBA  setS 
forth  the  delegation  of  authority,  in  13 
CFR  101.3-2,  for  approval  of  guaranties 
of  sureties  against  a  portion  of  losses 
resulting  from  the  breach  of  bid. 
payment,  or  performance  bonds  on 
contracts  by  officials  in  SBA  regional 
offices.  SBA  is  amending  this  delegation 
of  authority  for  the  purpose  of   i 
simplification  and  clarification.  I 

This  action  dehneates  the  standard 
delegation  of  authority  by  SBA  officials 
to  guarantee  sureties  against  a  portion 
of  losses  resulting  from  the  breach  of 
bid,  payment,  or  performance  bonds  on 
contracts.  The  standard  delegation  of 
such  authority  for  a  Regional 


UMI 


Administrator,  Deputy  Regional 
Administrator,  and  Supervisory  Surety 
Bond  Guarantee  Specialist  is  $1,250,000., 
The  standard  delegation  to  guarantee 
sureties  against  a  portion  of  losses 
resulting  from  the  breach  of  bid, 
payment,  or  performance  bonds  on 
contracts  for  a  Surety  Bond  Coordinator 
and  Senior  Surety  Bond  Guarantee 
Specialist  is  $750,000.  The  standard 
delegation  of  authority  to  guarantee 
sureties  against  a  portion  of  losses 
resulting  from  the  breach  of  bid. 
payment,  or  performance  bonds  on 
contracts  for  a  Surety  Bond  Guarantee 
Specialist  is  $500,000.  SBA  reserves  the 
right  to  publish,  by  notice  in  the  Federal 
Register,  the  level  of  guaranty  approval 
auSiority  in  this  area  for  SBA  employees 
in  a  regional,  district,  or  branch  office, 
based  upon  their  education,  training, 
and  experience. 

Because  this  final  rule  governs 
matters  of  agency  organization, 
management,  and  personnel  and  makes 
no  substantive  change  to  the  current 
regulation,  SBA  is  not  required  to 
determine  if  these  changes  constitute  a 
major  rule  for  purposes  of  Executive 
Order  12291.  to  determine  if  they  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  or  to  do  a 
Federalism  Assessment  pursuant  to 
Executive  Order  12612.  Finally.  SBA 
certifies  that  these  changes  will  not 
impose  an  annual  recordkeeping  or 
reporting  requirement  on  10  or  more 
persons  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  ch.  35). 

SBA  is  publishing  this  regulation 
governing  agency  organization, 
procedure,  and  practice  as  a  final  rule 
without  opportunity  for  public  comment 
pursuant  to  5  U.S.C.  553(b)(A). 

List  of  Subjects  in  13  CFR  Part  101 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  Agencies).  Investigations. 
Organization  and  functions 
(Government  Agencies),  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble.  Part  101  of  Title  13,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  101— ADMINISTRATION 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  5.  Pub.  L.  85-536.  72 
Stat.  384  and  385  (15  U.S.C.  633  and  634.  as 
amended);  sec.  308,  Pub.  L  85-699,  72  Stat. 
694  (15  U.S.a  687,  as  amended):  sec.  5(b)(ll). 
Pub.  L  93-388  (Aug.  23. 1974);  and  5  U.S.C. 
552. 


2.  Section  101.3-2.  Delegations  of 
Authority  to  conduct  program  activities 
in  field  offices,  is  amended  by  revising 
Part  III,  Section  C  thereof  to  read  as 
follows: 


§  101.3-2 
conduct 


of  authority  to 
actlvitiea  m  field  offices. 


Part  III— Other  Financial  and  Guaranty 
Programs 


Section  C— Surety  Guarantee 

1.  To  guarantee  sureties  against  a 
portion  of  losses  resulting  from  the 
breach  of  bid.  payment,  or  performance 
bonds  on  contracts,  not  to  exceed  the 
following  amounts: 

a.  Regional  Administrator. — . $1,250,000 

b.  Deputy  Regional  Administra- 
tor   » - 1,250.000 

c.  Supervisory  Surety  Bond  Guar- 
antee Specialist „ 1.25a000 

d.  Surety  Bond  Coordinator 750,000 

e.  Senior  Surety  Bond  Guarantee 
Specialist 750.000 

f.  Surety  Bond  Guarantee  Spe- 
cialist         500.000 


SBA  may.  as  it  deems  appropriate, 
grant  to  or  remove  from  any  individual 
SBA  employee  in  a  regional,  district,  or 
branch  office,  based  on  education, 
training,  or  experience,  the  authority  to 
guarantee  sureties  against  a  portion  of 
losses  resulting  from  the  breach  of  bid. 
payment,  or  performance  bonds  on 
contracts,  by  notice  published  in  the 
Federal  Register. 

Dated:  fanuary  2. 1992. 
Patricia  Saiki. 
Administrator. 
[FR  Doc.  92-256  Filed  1-6-92;  8:45  am] 

BtLUNQ  CODE  KOS-OI-ir 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Druga  for  Use  in  Animal 
Feeda;  Butynorate 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTlOW:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  reflecting  approval  of  a  new 
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animal  drug  application  (NADA)  held  by 
Solvay  Animal  Health,  Inc.  The  NADA 
provides  for  use  of  Tinostat  Type  A 
medicated  article  containing  butynorate 
to  make  Type  B  and  Type  C  medicated 
feeds.  In  a  notice  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  the  NADA. 

EFFECTIVE  DATE:  December  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-295-8749. 

SUPPLfMENTARY  INFORMATION:  In  a 

notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  NADA  8-741 
held  by  Solvay  Animal  Health,  Inc.,  2000 
Rockford  Rd.,  Charles  City,  lA  50616- 
9989.  The  NADA  provides  for  the  use  of 
Tinostat  Type  A  medicated  article 
containing  25  percent  butynorate  to 
make  Type  B  and  Type  C  medicated 
feeds  for  use  as  turkey  coccidiostats. 
This  document  removes  that  part  of  21 
CFR  558.4(d)  which  provides  for 
medicated  feed  applications  for  feed 
containing  butynorate  as  the  sole 
ingredient  and  §  55&108  (see  56  FR 
19263  at  19269,  April  26. 1991).  which 
reflects  this  approval. 

List  of  Subjects  in  21  CFR  Past  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
theCenter  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512. 701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
380b.  371). 

9  558^   lAnMnded] 

2.  Section  558.4  Medicated  feed 
applications  is  amended  in  paragraph 
(d)  in  the  table  "Category  H"  by 
removing  the  first  entry  for 
"Butynorate." 

S558.1M   [Rwnovad] 

3.  Section  558.108  Butynorate 
(dibutyltin  dilaurate)  is  removed. 

Dated:  December  24,  isei. 
GflnldB.GuMt, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  92-235  Filed  1-6-82: 8:45  am] 
■UJM  OOM  41«»4Va 


DEPARTMENT  OF  THE  TREASURY 
Office  Of  Foreign  Assets  Control 
31  CFR  Part  550 

Libya  Sanctions  Regulations 

AOENCY:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
ACTION:  Correction  to  final  regulation. 

summary:  This  document  contains  a 
correction  to  the  Summary  of  the  final 
regulation  published  Friday,  December 
20, 1991,  (56  FR  66334).  The  regulation 
related  to  the  revocation  of  a  general 
license  that  permitted  transfers  4o  the 
Government  of  Libya  between  offshore 
third-country  banks  to  be  cleared 
through  domestic  banks  in  the  United 
States. 

EFFECTIVE  DATE:  10  p.m.,  EST,  December 
19. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  B.  Hoffman,  Chief  Counsel,  tel: 
(202)  535-6020,  or  Steven  L  Pinter.  Chief 
of  Licensing,  tel:  (202)  535-9449,  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury,  Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATION:  As 
published,  the  final  regulation  omitted  a 
portion  of  the  third  sentence  of  the 
Summary.  Accordingly,  this  omitted  text 
is  restored  so  that  the  third  sentence 
reads,  in  its  entirety:  "All  funds  in  which 
a  direct  or  indirect  Libyan  government 
interest  is  indicated  and  which  come 
into  the  possession  or  costrol  of  any 
U.S.  person,  including  a  domestic  bank, 
are  blocked  by  operation  of  law 
regardless  of  Uieir  origin  or  destination 
unless  licensed  by  the  Office  of  Foreign 
Assets  Control" 

Dated:  December  31, 1991. 
R.  Richaid  Ne%vcomb, 
Director,  Office  of  Foreign  Assets  Control. 
[FR  Doa  92-324  Filed  1-3-02;  10:23  am] 


DEPARTMENT  OF  DEFENSE 
Departinenl  of  the  Aiwy 
32  CFR  Part  583 

winnw lie w  Dy  I  iMiim  rMsminw 
Before  Depertment  of  ttie  Anny 

AQENCy:  Office  of  the  Army  Judge 
Advocate  General  DoD. 
ACTION:  Withdrawal  of  rule. 


632-35,  Appearances  Before  Command 
or  Agency  of  the  Department  of  the 
Army,  which  i  583.1  implements,  was 
rescinded  in  March  1985.  Therefore, 
fi  583.1  is  no  longer  valid. 

EFFECTIVE  DATE:  January  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Fran  Anderson,  Paralegal  Specialist, 
Standards  of  Conduct  Office,  Office  of 
the  Army  Judge  Advooete  General, 
Washington.  DC  20310-2200,  (703)  695- 
0921. 

list  of  Subjects  in  32  CFR  Part  583 

Legal  services.  Law,  Administrative 
practices  and  procedures. 

PART  583— FORMER  PERSONNEL 

1.  The  authority  for  part  583  continues 
to  read: 

Authority:  10  U.S.C.  3013. 

S  583.1    [Removed] 

2.  Section  583.1  is  removed. 
Kannetfa  L  Dmton, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-220  Filed  1-6-92: 8:45  am] 

■tUMQ  COOC  S71O-0S-H 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Fedeial  Ineurance  Administration; 
Final  Flood  Elevation  Detennlnatlona 

AOENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule. 


:  The  purpose  of  this  dociunent 
is  to  withdraw  {  583.1.  «^ch  concerns 
appearances  by  former  personnel  before 
the  Department  of  the  Army.  The  reason 
for  this  removal  is  that  Army  Regulation 


r.  Final  base  (100-year)  flood 
elevations  are  determined  for  the 
conununities  listed  below. 

The  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
commimity  is  required  to  either  adopt  or 
show  evidence  of  being  ab«ady  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insivance  Program  (NFIP). 

BFPEcnvi  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  (lOO-year)  flood 
elevations,  for  the  community.  This  date 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  indicated  on  the  table  below 

See  table  below. 


PON  PURTIMtN  MPORMATION  CONTACT: 
WiUiam  R.  Locke,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
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Management  Agency,  Washington,  DC 
20472.  (202)  646-2754. 

SUPPLEMENTARY  INFORMATKNI:  The 

Federal  Emergency  Management  | 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  Usted.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 

This  Hnal  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)),  42  U.S.C.  4001- 
4128.  and  44  CFR  part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodpiain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  signiflcant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection,  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  <7 

Flood  insurance.  Flood  plains. 

PART  67  [AMENDED] 

The  authority  citation  for  part  iff 
continues  to  read  as  follows: 

AuDiotity:  42  U.S.C  4001  et  seq.,     I 
Reorganization  Plan  No.  3  of  1978,  e6.  12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each      | 
community. 

The  base  (100-year)  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  No 
appeal  was  made  during  the  ninety-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 


Source  o<  flooding  md  localion 


OHKAWSAS 


PvagouM  (cNy).  Ot— iw  Connly  (FEMA  Oeckal 
Na  7010) 

Eight  Uie  Cmek: 
Aniroidnwtoty  1^  mm  mlaa  domnHnam  d 

U.S.  ftout*  4t2 _ - 

AtHKOiilwtly  500  lM(  upattwtn  ol  South 

Spring  Grov«  Street...- _ - - ~ 

Loggy  Ofk 
/^jprtsdmelety  100  leel  upelreem  ol  oonlluenoe 

with  EiyN  Mile  CieeK — . — —. - 

Aporoidmetety  .7  tnie  upMreem  of  confluence 

with  Eight  Mile  Creek _ • 

TritulmyNa  l: 

At  confluence  wUh  Eight  Mile  Creek 

M  doemee'eem  aide  o«  HoneyeucUe  Road 

TUbulmy  No.  Z. 

At  confluence  with  Eight  Mile  Greek — - 

Upslrewn  ade  ol  Mamvefl  Street 

r«ut*iy  No.  3: 

At  confluence  with  Eight  Mile  Creek — 

ApproianiMely  12  river  rnles  upstreem  ol  Bo 

GiflRoad 

Mive  evaliMe  tar  Iwepecllon  it  the  City  Hel. 
221  Weel  Court  Street,  ParagooU.  Arluvisas. 


fOipOl 
tn  ibqA 
•bove 

ground. 
^Eleva- 
tion In 
leel 
(NOVO) 


•261 
•324 

•285 

•287 

'293 
•322 

♦31* 
•335- 

•2K 

•33! 


KWA 


OrteewM  (cHy),  Cm*  Coanly  (FEMA  Oediet 
Ma70S2) 

Bmiglhm>»i»  Cnek 

Shaflow  flooding  upetraain  ol  Scott  Steal 

/Siproamately   650   leel   upaMam  ol  SMa 
Route  92 

Mva  avalaMa  tar  Iwepicllan  at  «a  Cily  Hal. 
201  Caaa.  Griawokl.  Iowa. 


tubac  (tomi),  Waahlnglon  CoMMy  (FEMA 
Dockal  Ho.  7008) 

Atltnac  Ocean: 
Grand  Manan  Channel: 
Atong  eouthweet  ahoreline  of  Beleys  Mistake.. 

Along  eaat  ihorekne  ol  Jime  rieed » 

Cobacook  Bay: 

Enlire  ihoreline  of  Dudtoy  Wand 

Along  ahorehne  at  Youngs  Puiiil — 

Mapa  avaftaMe  tor  Inepectton  at  the  Town 
Office.  40  School  Street.  Lubsc  Maina. 


MARYUUO 


Sacratary  (town),  Oordieetor  County  (FEMA 
Oocfcal  Ito.  7024) 

Wiannlcll  ftver  Nam  Brtnch:  Along  northern  cor- 


WSanMc*  AMr  Soulh  Branch:  Along  aouOwm  cor- 


tor  tnapeetton  at  the  Towr>  HaN, 
Main  Street.  Secrelwy.  Meryland. 


MtCHtOAN 


canton  (towneMp),  Mstonib  Co««My  (FEMA 
Docfcat  Na  7024) 

Omkin  fVver 
Just  downstream  of  confluence  of  Clinton  River 

raonn  Brancn .»._.. 

About  2.100  leel  upeteem  ol  oonAuenoa  el 

Red  Run  Orrin 

Had  Run  Drain: 
At  mouth . 


About  2.850  leal  upataam  ol  MetropoitMi 


OepMlmenI,  40700  Romeo  Plank  Road.  Mt 
Qemene,  Michigan. 


Caaa  County  (( 

EflSfOMft 


[UMncOfpOfSlvd  VMI^  (FEMA 

OoctNt  No.  Ton) 


•1.092 
•1.106 


•15 


•15 
•20 


•593 
•601 
•601 
•604 


Source  Of  floodng  and  locaHon 


About  ^2  miles  downa»eam  ol  County  HKHiway 

YY.- _ 

About  3.54  mles  upstreem  ol  I95«i  Street 

Waal  Forti  East  Oaak: 

At  mouth 

About  1.1  miles  upstream  ol  187(h  Street 

Tributary  B: 

At  mouth _ 

Jual  downseaan  ol  County  Mighswy  VY-...-™-~ 

Just  upstream  ol  County  Highway  YY 

About  3.400  leel  upelrssm  ol  215th  SMel 

Big  Oaak 

About  1.0  mile  upstteem  ol  County  Rood „- 

About  1.2  mies  upeaeam  ol  Miendcned  rafeoad 

North  Ovarltoaf  Big  Craak: 
About  1.300  Met  downstream  of  Stale  H|^Mwy 

7 _ 

About  1.400  leetupetreamol  Slats  Hglwny  7... 

Mapa  avaliMa  tar  biapactlon  at  the  Zoning 
OMoe.  County  C^owOiouae,  I  larriaonvifle.  Mto- 
sourl 


Pesfl  mvar  Cetaity  (anbicwpeiatod  aioaa) 
(FEMA  Dechat  No.  7022) 

Um  Craak: 

l>fVioiamiMlif  3.550  feet  upstream  ol  the  oon- 
lluenoe with  the  Peert  River — ^......^ 

At  me  City  of  Picayune  corporate  limits 

Mapa  avaflabis  tor  Inapectlen  at  the  County 

Courthouse.    200    Main    Street.    Courthouse 

Square.  PoplaiviRe.  Misaisaippi. 

Pleayuna  (cHy),  Paarl  Mvar  County  (FEMA 
Dockal  Na  7022) 

At  the  downstream  corporate  limits — 

'  Approximstely    100   teet   upstream  el   Rosa 

SWei 

Mapa  avriMMa  tar  tnapartDii  at  ihe  CHy  Hal. 

203  Goodyaer  Boulevard.  Picayune.  MHHsUppi. 


«Oeplh 
mieet 
above 

ground. 
'Eleva- 
tion in 
leet 
(NOVO) 


NEBRASIU 


Yutan  (vMage),  Saundara  County  (FEMA 
Oeefeat  Na  7017) 

Uppar  Oaar  Oaak: 
About  200  feet  downstrsem  of  Slate  Highway 

92 

Just  downstrsem  of  County  Road 

mMMb  tar  Inapactlon  at  the  VWaga 
(3erk-s  Office.  112  Vna  Street,  Yutan,  Nebras- 
ka. 


NEVAOA 


Eflio  County  (unkiearperataO  araaa)  (FEMA 
Oecfcai  Nea.  7000  and  7024) 

Wootfiilt  Drain: 
At  the  City  of  WeM  corporate  trails,  approii- 
mately  5.500  leet  upstream  of  Tenth  SMal 

Ejrter«ion 

Appronmately  7.000  feet  upsfresm  of  Tenth 
Street  Extension,  just  upstrsam  d  the  kilsr- 
aeetion  of  U.S.  Highway  93  and  an  unnamed 


Approilmalely  8.500  teet  upaseam  ol  TenOi 
Street  Extensnn.  at  the  intersection  ol  U.& 

Highway  93  and  an  unnamed  road 

SuaiaOaak- 

Just  bstow  Westsm  Pacific  Railroad 

At  U.S.  Highway  40 


Approidmatety  300  feet  upsOeem  ol  asstwund 
Iwie  of  Interstate  80 


Appronmately  1.500  feet  downstream  ol  U- 

ntoiUo  Hijjf'WBy — — — 

Appronmately  1.200  feel  downstrsem  ol  La- 

fnONW  fiHQTHIttf ..™ 

Approidroataly  800  feet  downstream  d  LamoMa 
Hignwsy ~ ~ — ™.„— .— 

Appnnrinwtaly  40  fMl  downthMm  of  LtnioMs 
HiQnwsy  ...«........«...»_.«....«»• — — m— — ""  •  ■ 

Approidnately  40  feel  upstraam  ol  Lamoifle 


•875 
•1.021 

•902 
•981 

•878 
•885 

•891 
•964 

•850 
•868 


•850 
•852 


•29 
•49 


•49 

•59 


•1.144 
•1.172 


•5.646 


•5.655 


•5.664 

•4.907 
•4:913 

•4.917 


•5.070 
•5.075 
•5.061 
•5,087 
•5.084 


Comaeba 

Atthed 

Atlheu 

MamaaBn 

Atthed 

Appro)* 

OmniBni 

Ai  Slate 

Appronr 

Road. 

CH^Brool 

AtNortt 

UMI 
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S27 


SowM  of  floodhg  and  lociflon 


ApprndmaMy  300  taat  upMam  of  UmoM* 

HtgtMay 


StMt.Elko.NMaM. 


lor  lanlaa  at  tia  Bko 
Oapartmanl.   560  Oourl 


MEWHAMHI— t 


■aO)  tieam),  Oration  Cetmlr  (HEHA 


A/nnonootuc  fVvtr 
At  oonfluanoe  wWi  Comadcul  Rivar. 


AppronmaMy  2.1  iMaa  KiMraam  el  coMuanoa 

of  PsttyOoro  Bw*^  


0««ce.  Bath,  Naw  Hwnpahira. 


M  In  Town 


■radtord  (loam).  HantaMek  OoMiv  (FBU 
At 


Roula114_ 


17S 


^afca  MmaaaoiMi:  Enttra  iheiaivia  ariiMi  ooni- 
fnunity. 


roatfiJte._Ent»»  rimanna  ««Nn  cioinwMn»» . 

Oflloa.  dradtofU,  Now  HafapaMva. 


iCoantrfRMA 
Docfcat  NOb  7D80| 
OraiMt 
ApprartnaMy  1,150  laot  upaaoaw  of 
6n08  wNh  ttw  Connscttcul  Riwf .. 


JuM  upitoMm  of  Stale  Roulet  11  and  12. 
SafMT  StooIl' 
At  oonHuanca  «Mh  iha  Connactloul  nwar_. 
AiOavldSftal 


at  IhaTomOI- 


fOapHi 
In  teal 


around. 
'Sava- 
lontn 
teat 
(NGVD) 


Approrimatetr   250   teal 
Route  lie ._... 


Oaanly  (FBM  Oocltet 

01 


Approidmataly  .4  tnto  upatraam  of  Alvili  WMaon 


At  contuanco  unlh  Ounaioek  Btooli 

At  i^Maam  Me  of  Slate  Roi^  11B- 


ai  the  Sateol- 
man's  Oltioa.  47  Chany  Valay  Road.  (MiML 
Naw  HanipaNra.  and  Oapartmanl  o(  PubHc 
IMorks,  55  Chany  Vatay  Road.  GMtora  Nmt 


_  ■  Rodangham  Ooiwur  (Km 

Oodrai  No.  700^ 

Graar  Pond:  Entire  shoralkM  wMhin  oomwunHy „ 

nmmom  Pont  Entiry  »hofelhe  within  aewwiMiay . 

At  upafeaam  aide  of  ttow  Boston  Road 

At  downstasm  side  ol  Ball  Road- 


QMfiay  Amtf  Entire  shorelne  wHNn  oan«Mnily_ 
Mapo  aiaHitli  for  InspioBon  at  iha  Town 
Cteffc-s  Offioa,  163  tMn  SMal,  Kingaiea  Naw 


•122 

•lie 

•121 
•122 

•121 


Vnm  (loam).  Oration  OewHy  (PBMA  Dockai 
No.  7006) 

At  Ilia  downstream  covporato  Imte  _«_»„ _. •397 

At  Iha  upaaaam  corporate  fcrtls. '406 

r^Pl^lV  On/UK.  •  I 

At  the  dewnalraam  aide  of  Slate  Rcuta  to J  •ees 

Appiudmateiy  275  teal  t^iakaam  of  Btw  Raft?  '647 
flNaif  AooAr                                                           j 

At  Slate  Route  10 •464 


SOI 


Of  Ooro^«s» 


Ck^Bmok: 
At  North  Thetford  Road.. 


*S,094 


*426 
555 


•642 


*644 

•876 


•306 

•431 

•304 

•475 


•507 
•750 


♦517 
•537 


•794 


'426 


Soureaol 


ApproKimataly  .6  mlaa 
lord  Road    


oINorViThal- 


Tnul  Brook: 
ApproHiniately  .3  lals  tfoamsaaam  of  Slate 
Route  10 


Appronmaialy  125  teal 
Road 


■I  tha  Town 
Cterk's  VaiM,  Town  OMoa^  Lyma.  New  Hwiv- 


CoteMy  (FEMA  Ooekat 


Oftocd  (laaMil^ 

At  the 
At  the 


umce.  unoni,  nmi  namppwa. 


at  the  Toam 


LtPipfWy  Rhftr 


GomtttFOU 


ApproBmaM 

Hy  0.5  mN  dewnakaan 

■  oiPiaaooll 

EMrAMr 

Aiihai*a» 

lU  1  1  1   INI  111  lillfU 

Urn  Im,   -     -     -        M 

Ote  Buiklng 
,  fteynnnd. 

Inspsclor's  OWca.  Eppii«  Skaaf 
NMf  Hampahifa. 

HEWJMKY 

Arthur/at 
At  Noa  SiraM  aitendad  near  OONRAfl.. 
At  Sawn  Awanua  aDctandad^i 
At  Intansclton  of  Baiwty  Skaai  and  LaHarta 


At  the  dtNvnairaam  oovpofaia  Ify^li   , 
ntniKfty  fwtr  cntt9  mnj0i  ti^nft  oowaunri^ 

Hapa  avaaabte  lar  InapaaMa*  at  6w  Borou#i 
Hal.  61  Cooks  Avanua,  Carterai  Naw  Jsfssy. 


CouMy 


(FEMAOoelMlNaw 


400 


ai  fiaCliy  HA 


fOap*) 
In  teal 


ground. 
*Ba«»- 

itonin 

teal 

(NGVO) 


OmpaekO—k: 

NtMrOaait 
UpsMam  skte  of  CONRAM 

Mapa  avattebte  lor  teipielliii  ai  the  Borough 
Hal.    004    Bread   AMiua.    RidgsiiakL    Naw 
Jersey 

(FBM  Ooakal  Mb.  TSM) 

AppfOMiniawiy  ISO  teal  downakaarn,  ol  down- 

Al  oonlkianoa  of  Bread  and  Cheese  tte _.. 

BmamtammPuK 

At  conWuanee  ■<»  Uteadrtp  Oteak 

Juai  downatrsten  of  Rod  Um  Road 

Mapa  avalMa  lar  teapaoMa  at  »•  ToMuMp 
DKdIng,  Tabawwetei  Na*  Jaraay 

•436 


•436 


•407 
•411 


•161 
•166 


•166 
•166 


•• 

•10 

t 
•10 

•9 


•11 
•11 


•53 

•67 


•67 
•66 


Source  of  6ootfng  and 


^fwiptok  Cnttc 

At  tfte  dMmaaai 

«pproalma»l>   tXlOO  teal 

Route  4 


Ai  oofMuanoa  vMi  Owpaok  _ 
Approrimatety  1J00  teal 


At( 
All 


616  Ti 


■t  the  Munlote« 
T( 


CaMraagae  OaaMir 


AI 


100 


166 


Alaginy.  Naw  VO*. 


IdeMiEita 


Bnidiar  lOfey  Road 


Route  93- 
LldgtOmk: 


fOsptl 
mieal 


around. 

Ikinin 

teet 

(NOVO) 


•7 

•6 

•7 

•6 

•6 
•6 


•MIS 
•1<416 


Skeel- 


ai  Martai 


Church  A  Johns 


1 01  ■»  TsMi  NMI. 
Alw^  Mm  VonL 


ThommOfmk 
AppPoWnaMly  750  laat 
Roma  44  (Lyndon  Aoad) 


MafwnMHilr   c9   Ml   la^awn   oi   vtnwy 


IjO  ( 


Of  Lyndon 


AI  Oow%  boundvy. 


itfawTOwnHriL 
1360  TMk  Hi  Roadl  Faapon.  Naw  York. 


1.4  r 


Ml  ava  oohKIwW  mni 
01911 


iolMaoon«M- 


7J0Oteal 


I  at  via  wnhdopo 

iiwn  nv^  wni  nosBi  OTsnironi,  nw  tovh. 


■605 


'463 
'469 


'103 
•196 


7(S3l 

g-^S>aww  rx- 
1«4  nMsa  upsssMii  af  9R  1301 . 
Ataul  £35  nates  i»a>aain  of  Sfl  1901 . 
mm  Omak  iBmki  27—Stnmm  r> 
Art  oonltesnca  of  BaMi  27— Stream  4 ... 
of  UA  Route  64  .. — 

of  US.  Route  04 

0<  SMia  noiM  S$.«.». 
of  siaM  noma  5d»..^— — 


lOf  8RM11. 

Bmtn  27-Skmm  4: 


•372 

•360 

•2S3 
•314 
•319 
•320 
•325 
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UMI 


S(wc«  of  tioodMig  md  location 


At  mouVi .- 

Ateul  2.130  tm»  i«MMm  d  mouth 

mamt  tar  lwi»n«ow  «  tlw  Tomi  HiI. 
/Sm.  North  Caroina.  i 

Cary  (le«m),  Waka  Caunty  (FEMA  OodMt  Na« 
7033) 

Cnbam  Ow*  (atan  fg—Strwtni  9): 

Just  upattaam  of  mtaistala  40 

JuH  do»>ni>a<MW  o)  SCS  Dam  No.  23 

Jiot  uparcam  ol  SCS  Dam  Na  23 — 1 

Just  downitaam  o(  dam  near  SR  1615 _~ 

>ai  upalraam  ol  dam  naar  SR-IOIS 

Ha/9rs  Brmch  (Basin  IB—Stnam  tO): 
Atmoulh...- - -... 

Black  Omt  TiDutKy  A  iBmtn  leStaam  ll): 

At  mouth 

Juat  dowaBiaiM  of  SB  1862 

SUnc  Imn  Cntk  iBum  18   Stmmtgl- 

A!  mouth...- 

At  county  boundafy ..^.~ — -^.^ — —..«... 

Baam  18—Sfaam  13: 
At  mouth..._ _ i_ 


Bnar  CraeH  iBnUt  ItStmm  14X- 

At  mo^tn _ _... 

Aooul  2.no  faal  upatrsam  of  dam... 
Oabfha   Craa*    TnbUtny  No.    6   i 

Straam  20): 

Ai  moulh _ 

Atxxil  0.98  maa  upKraam  ol  mouth.. 


19~ 


'urkar  Oaea  (Baaai  Ig—Seaam  231: 

At  mouth 

Juai  Jo»»natiaain  of  SR  1815.. 
Cduks  aaneft  (ftaan  IB—Sttaam  M); 

At  rT>OUth 

Ju*  aotwmream  o«  dam 

Jim  <4Miraam  of  dam .-; 

t»aichul  Onxm  Tributary  {Baaat  18 

About  350  taal  downatraam  of  SR  1613- 

About  2S0  faat  doii»na»a«ii  of  dam 

SurUt  Creef  (Bamn  X—Smam  1): 

J\M  upsiraam  of  SR  1152 _ 


»). 


■■■^■■ 


Just  downsiraam  of  US  Routa  84 

Lana  Brancti  ( Basm  20—Sttaani  22): 

At  mouth 

Juat  doamateaiii  of  dam. _ 

Juat  i«nl>eam  o«  dam 

Just  downsgaam  of  US.  routes  1  and 84 
StrmgN  Branch  (Basm  20—Sinam  23). 

At  mouth _ 

Juat  doamaaaam  of  U.S.  Routas  1  and  84 

Sw«  Oaa*  Tributary  No   7  KBaam  20-Siraam 

241 

At  mouth 

Juat  doamiaaaiii  of  dam  at  Glasgow  Road 

Ajat  upaMam  ol  dam  at  Gtaigoo  Road 

Juat  downsiraam  of  dam  naar  Pabbla  Craali 
OiKa 

Juat  i«airaam  ol  dam  near  Pabbla  Craak  Dhva  . 

Just  downsnfedm  ol  Maynard  Road. 

Smill  OiM*  Tntui»y  No.  7A  iBaain  2t>-S»aam 

25). 

At  mouin 

About.  S  300  laet  upsiraam  ol  mouth >.. 

Panthai  u-eM  (Basm  ,>v—Saaam  I): 

At  eouniv  DC  inaary _ 


fDapVi 
Inlaai 


ground. 
*Elava- 

ionin 

iaai 

(NG»rt)) 


*2e3 

•295 


AiMUl  0.d6  m«  upsvaam  ol  SR  1825. 
Mania  Bri'^f.  ■  Baiun  S9—S»amii  5V 

At  coumv  BOutrtarv 

Just  dO»ri>iiT«m  of  SR  1825 

AU  Craali   Bas^r  »-S»Bwn  7): 

At  oounN  boundary  . 


Juat  downsirear-,  yi  State  Road  55 _. 

AOrOaa*  Tntutary  B  ^Ba^m  29-Slram  fy- 

About  0.37  mM  uostraam  of  moutti 

About  0.97  mils  upstream  ol  mouVi 

mmut  Oaaa  (Baan  30-Sfaifi  1): 

Juat  upaiream  of  imerstala  40 

ol  Waalam  BoiMMvd  ExtM- 


Juai  UpaMam  ol  Waaiam  Boutawd  Extsnaioii 

lAM  ooaavwaam  of  Maynart  Ropd™.-.. ..... 

Hps  wpMHMa  tar  Mspacvan  at  tha  Towt  Hw, 
Gary.  NeiVi  Caroirw. 


•288 

*2e8 

*284 

*322 
*363 

*284 

•284 
•353 

•284 
•321 

•287 

•284 

•319 


•284 

•311 

•304 
•319 

•303 
■»7 
•329 

•309 

•314 

•306 

*352 

•309 

•318 
•342 

•387 

•351 
•372 


•328 
•342 
•356 

•373 
•383 
•401 


•356 
•358 

•245 
*282 

•250 
•271 

•244 
*2S4 

•268 


•408 

•411 
•437 


Source  ol  lloodng  and  localton 


Cary  (town),  Waka  County  (FEMA  DedM  Nol 
7023) 

Carbtrae  Creel-  :8as'n  IS— Stream  9): 

Just  upsljeam  ol  Interstate  40 

Just  downsv?afn  ol  SCS  Dam  No.  23 

Just  upstream  ol  SCS  Dam  No.  23.. 


Just  downsueam  cl  dam  near  SR  1815 

Just  upstrearr  of  dam  near  SR  1615 

Malays  Branch  (Basm  >a— Stream  10): 

At  mouth — 

SMcUr  Cree*  Tributary  A  (Baain  18— Straam  II): 

At  moutn - - -. 

Just  downstream  o!  SR  1652 

S»wp  Iron  Creek  <  Basin  18— Straam  12): 

AI  mouth _.. 

At  coutrty  boundary... 

Ststfi  18—Srream  13: 

At  moutti „ 

Bhar  Ciaak  '  Basiry  iS-Straam  141- 

At  mouth 

About  2..280  feet  upstream  ol  dam. 

Crabtrea   Creak    Tributary  No.    6   (Basin    18— 

Stream  20): 

At  mouth 

About  0  98  mile  upstream  ol  month . 

rurtey  Craek  (Basin  18— Straam  23): 

At  mouth _ 

Juat  dowistream  ol  SR  1815 

Colaa  Brancti  (Basm  18— Stream  24): 

AJ  mouth _ - 

Just  downstream  of  dam „ 

Just  ijostresm  ol  dam „ _. 

Halcfvl  Grove  Tnbutary  (Basin  18—S»<aam2S): 

About  3S0  leel  downstream  ol  SR  1613 

About  2S0  leet  downstream  of  dam 

5W/r  Creek  (Basin  20—Slraam  1): 

Just  upstream  ot  SR  1152 

Just  downstrea.T)  of  U.S.  Route  64 

Lana  Branch  (Basin  20—Slraam  22): 

At  mouth _ _ 

Jiisi  dowr«iream  of  dam..._ '. 

Just  upstream  o(  dam ., 

Just  downstream  of  U.S.  Routas  1  and  84 

Straight  Branch  (Basin  20— Stream  23): 

At  mouth -_ 

Just  downstream  of  US  Routas  1  and  64 

SiHff  Creek   Tributary  No.  7  (Basin  20—Slraam 

24) 

At  mout^t „ , „..__...._...„,. ._..„—„ 


fOapli 

miaat 


vound. 
'Eleva- 
tion in 
feel 
(NGVD) 


Just  downstream  of  dam  at  GiaaQoar  Road... 

Just  upstream  of  dam  at  Glasgow  Road - 

Just  downstream  of  dam  near  Pabbla  Craali 
Drive 

Just  upstream  of  dam  near  PabUe  Craak  Dri»a .. 

Just  downstream  ot  Maynaid  Road 

Swifr  creek  Tributary  Na  7A  (Basm  20—Slraam 

25): 

At  mouth „ 

About  2.800  leal  upstream  ol  mouth..'! 

Panther  Craa*  (Basin  29— Straam  l): 

AI  county  boundary 

Alxiu  0  96  mie  upatreem  ol  SR  1625 

Mryns  Branch  ( Basin  29—Sbaam  5): 

At  county  ixiundary 

Jusi  dowi'slraam  of  SR  1625 - 

HH  Creel  ■  Bjsin  29— Stream  7X- 

^^1  co.ln^  boundary _ 

Just  downstream  ol  State  Road  55 

KM  Oaek  Tributary  B  (Basin  29— Straam  «X' 

About  0.87  mile  upatream  ol  mouth 

About  0.97  mila  upstream  ol  month 

Walnut  Creek  (Basin  30— Straam  1): 

Just  upstream  of  Interstala  40 

Juat  downstream  of  Waatam  Boulevw0  Exlan- 


Just  upslreem  ol  Western  Boulevard  Extenaion... 

Just  downstream  ol  Maynard  Road 

■mnBDiv  TOr  mapeciion  ai  me  iotwi  nan. 
Caiy.  North  Carolifw. 

Fuquay  Varkta  (toam),  Waka  County  (FEMA 
Oockal  No.  702S) 

Basal  Creek  (Baain  22—Stiaam  18): 

About  0  82  mila  i<iatiaam  ol  dMn 

About  900  leal  upstream  ol  Stale  Road  55 


*268 
•289 
•284 
'322 
•353 

•284 

•264 
•353 

•284 
•321 

•287 

•284 

•319 


•284 

•311 

•304 
•319 

•303 

•307 
•329 

•309 

•314 

*306 

•352 

•309 

•316 
•342 
•367 

•351 
•372 


•326 
•342 
•3S6 

•373 
•363 

•401 


•356 

•3sa 

•24S 
•282 

•250 
•271 

•244 
•254 

*28e 

*iee 

•288 

•406 
•411 
•437 


*330 

•380 


Source  ol  flooding  and  location 


TarrUe  Craa*  (Baain  22— Straam  19): 
Abot«  2.800  laat  downskeaw  ol  Sunaal  Laiie 
Road  (SR  1301). 


ol  SR  1401 

Kannelh  Oaek  (Basin  24— Stream  2): 
About  2.700  leet  downstream  of  confluence  of 

Bradley  Creeli 
Just  dowrstieam  of  U.S.  Route  401 

Just  upsiraam  of  U.S  Ro'jta  401 

Just  downstream  ol  Stale  Road  42.. 

fiHadky  Craak  (Basin  24— Straam  3): 

At  mouth 


»Dapih 


around. 

'Eleva- 


(N6V0) 


Just  downstieam  ol  U.S  Routa  401 . 
Angxr  Creek  (Basin  24— Stream  4): 
About  2tX)  teat  upstream  ol  mouth_ 

Just  dcwnsbeam  ol  dam 

Just  upstream  ol  dam. 


Just  downstream  ol  abandoned  raikoad. 

Rocky  Font  Branch  (Basil  24— Steam  5V 

At  mouth - _. 

About  1,1500  leal  upatream  ol  Noiloik  SouVi- 

em  Railway ™...- 

Kenneth  Brmxh  (Basm  24—Straam  SI- 

At  mouth — 

Just  duwnstieam  ol  Norfolk  Southern  RaikMy..-. 
AMI  Om*  (Sasin  ^4— Straam  A' 

At  mouth 

About  500  feet  upstream  of  Angier  Road 

Just  downstream  ol  HoHand  Road 

Maif  Branch  (Basin  24— Stream  8): 

At  mouth -. _ 

Just  downstream  of  East  Spring  Avenue 

Mapa  avaHabla  for  kiapaetton  at  the  Town  HaH. 

1300    East   Academy    Street    Fuquay-Vanna, 

North  CaroNna. 

Gamer  (toam),  Waka  County  (FEMA  Oeckat 
No.  7023) 

WMa  Oak  Oeak  (Basin  19-Straam  1): 

Just  dowiisliaam  ol  confluence  ol  Baiki  19— 
Stream  3 _ _ 

About  2.0  miles  upstream  ol  SR  2555 

Unmnad  Stream  (Baain  19-Slraam  3X 

At  mouth .«..»»».....»».... 

Just  downsiraam  ot  U.S.  Route  70 

Just  upstream  ol  U.S.  Route  70  . 


Just  downstream  ol  Norfolk  Southern  Railwty. 
Unnamed  SMiam  (Basin  19-Steam  4): 
At  mouth . 


Just  duwiisk— w  ol  Norfok  Southern  Ra»«ay.-. 
SWiittC>Milr(8aai'i2»-S»««m  a 
About  1  55  milea  dowrakaam  ol  State  Road  SO . 
Just  Jownskeam  ol  dam.....».«.....~.~ — ......... 


Juat  upstream  ol  dam 

Just  downskesm  ol  SR  1006 

Ma/Mart  Creek  (Basin  20—Sfaam  SI- 

At  mouth „_ - 

About  2.47  miles  upekeam  ol  SR  2703 

MaMais  Creek  Tributary  (Basin  20—Snmn  7): 

At  mouth - 

Just  downskaam  ol  SR  2707 _ 

Unnarrwd  Straam  (Basin  20-Stnam  8): 

At  mouOi 

Just  downskeam  ol  SR  2707 

Ready  Branch  Tributary  (Basin  20— Straam  9). 

At  mouth 

About  3.000  leal  upakaam  ol  mouth 

Just  duwiiskaem  of  Claymare  Drive . — 

Bagmeli  Branch  (Basm  20-Sbaam  10): 

At  mourn 

Juat  downskeam  of  State  Road  SO 

Aaeoy  avncft  (Sasn  ^0-^S»a«ni /rx- 

At  mouth 


Just  downstream  ot  Savanttt  Avenue .... — 

Buck  Branch  (Basin  20-Straam  121- 

At  mouth 

About  3.950  laet  >«akeam  ot  Vandon  Spikiga 


Juat  doatNkawn  ol  Laka  VWiaalar  Road. 
£elio  Aancli  lasan  20—Saaam  I4X- 
Juei  i/pakaam  el  Old  Stage  Road. 
About  1.SO0  leal  upakaani  ol  OW  Stage  Road. 
Jual  doamakaam  ot  t 
JiNi  Upakaam  ot  tMntartochan  I 
Ajai  doaatafraaM  ot  Vaatk  owe.. 


•330 
•38S 


•263 
•286 
•291 
•375 

•272 
•281 


•319 
•333 
•356 

•311 

•357 

'386 
•377 

•306 

•317 
•323 

•920 
•342 


•243 
•286 

•243 
'280 
•295 

•303 

•262 

•287 

•220 
•227 
•241 
•245 

•225 
•288 

•232 
•246 

•246 
•257 

•246 
•260 
•264 

•240 


240 
•319 


•240 


•247 


•265 

•272 
•302 
•300 

•311 
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Source  of  Hoodkig  (nd  tocMon 


Btg  Branch  ISaain  30-Stmm  gk 

JuM  upstraam  o<  SR  2S46. 

Jus!  do«(ratree.T<  o<  dam.... 

JuM  uoMraam  of  dam 

Ummnea  Stream  (BaHn  30—Stgmii  3); 

Atmoulti 

About  1  08  miies  upuraam  of  sn  2S4« 

Big  Srmch  Trlbutaiy  No.  1 1Baain  30-Stmm  CI. 

Mwut  2,100  «a«t  downatraam  of  Oraaeh  Itoad.- 

At  corAnnoa  of  Adaiw  Branoti  <Baa(n  30— 

Stream  9) 

HfKarti  Cnek  (Basin  30—S»9am  7): 

At  mouth 

About  3.600  fsel  upatream  of  nwiMii 
Uvmneif  Stream  IBaiin  30— Stream  8): 

Atmoulti „ 

About  2,900  feel  upstream  of  mouVi 
Atiams  Branch  IBasin  30— Stream  9): 

At  mouth 

Just  donmsireaiTi  of  SR  256S,.. 

Mapa  avaNabfa  for  Inapaottofi  at  Iha  Town  Hai. 
Gamer,  Nortl)  Caroima. 

Hofly  Spilnaa  (town).  Waka  Ceimty  (FEMA 
OuckM  No.  7023) 

MaUte  Oeelt  tBaam  eg— Stream  O. 

Juct  upatream  of  Sft  1301  (ne»  dam) 

Just  upatream  o(  dam 

About  300  feel  donmsMam  of  SR  1301 

Basal  Creek  (Basin  22—Slream  tS): 
Along  shoreline  of  Surrael  lj*a..___.__. 

Mapa  a»a«abfa  lor  taapaeHon  at  Ifw  Town  Hrf. 
HoUy  Sptinga.  Morth  Caroina. 

Knightdala  (town).  Waka  County  (F£IU 
Doekat  Na  7023) 

Htngo  Om*  (Basin  12— Stream  I): 

Just  upatream  of  dam  (about  1.0  mila  upstra«n 
of  mouth) 

Just  downstream  of  SR  2233 

Poplar  Creali  (.Basm  13— Stream  1): 

About  700  fast  downatraam  of  contKianoa  o( 
Poplar  Branch  (Basin  13— Stream  2) 

About  500  feat  upstraam  of  SR  2233 

Just  downatream  of  SR  2513 

Juet  upatream  of  SR  2513 


«Oapm 
Inlaal 


QRMnd. 

ftanki 

(aai 

(NGVD) 


*23S 

•242 

*260 

•ISO 
•262 

•218 

•2S3 

•220 
•»4« 

•230 

•260 

•253 

•278 


•306 

•312 
•348 

•31S 


About  900  feat  upstraam  of  ^  2513.. 
Poplar  Brancti  (.Basin  13— Stream  2): 
At  moulfi „_.*..„....._._...___.„ 


Just  downstream  of  Farm  Road.— 

Mango  OeemBasm  tS— Stream  ft): 
About  1.55  miles  upstraam  of  Noitolk  Southern 
RaiKiay 


About  2.23  rniles  upstream  of  Norfolk  Southern 

Raihxay. 


Mipa  avalaHe  tar  feiapMllon  at  Iha  Town  HA 
Knighidale,J4octh  Cwoliiw. 

Hemavfle  (town),  Waka  County  (FEMA  Oociwl 
No.  7023) 

Oabtrae  OmUt  (Bsvn  IS— Stream  9): 
At  the  confluence  of  Stirrup  ksn  Creek  (Basin 

18— Stream  12) _ .._ 

About  2.500  feet  downstream  of  confkianoa  ol 
Coles  Branch  (Basin  18 — Stream  24) _ 

Sttnup  Iron  Creak  (Basin  13— Steam  tZi: 

At  mouth 

Just  downstream  of  jnlsrslaie  40 

fiaatn  13— Stream  13: 
At  moutfi _ — I    I  ,,,,._ ,,, 


Just  downstream  cf  SR  1640.. 


Colas  Brsnctt  (Bssm  18— Stream  24): 
About  250  feet  downstream  o(  dani_.. 

Juet  downstream  of  dam 

Jual  upafream  of  dam 

About  3,150  feet  upstream  of  dam_ 


Hatcitet  Grove  Tributary  (Basin  18— Stream  ISU 

Al  mouth 

About  1.100  feet  uostream  of  SR  1813~_ 

MmifMllla  Trtxnary (Basin  18-Staam» 

Al  mouth _ 

Just  d^fmalraam  of  State  Road  54 

Juat  upafraam  of  State  Road  64 

About  1.450  teel  upstraam  of  Norfolk  Sariham 
Ralway 


•257 
•270 


•211 
•224 
•245 

•251 
•251 

•215 

•240 


•224 

•251 


•284 

•208 

•284 
•203 

•287 
•201 

•306 

•307 
•328 
•328 

•203 

•313 


•203 
•300 


•304 


Source  of  Ouodbiy  and  loofllton 


KK  Oeak  (Basin  2»-Stream  n- 

About  1.5  maa  i«amani  of  oonlkianoa  ol  KM 

Creek  Tributary  No.  I  (Baaki  20-S»aam  11).. 

■i^w  ■vwaana  iwr  aiapeswon  ai  eie  lown  riaa. 

Moms»ts,  North  Carosna. 


(any),  WriwComly  (FEMA 
7013) 

Nauae  m>er  (Bast)  tS-Stsam  fV 
Afaoul  1,300  lael  i4iatraam  ol  confluanoa  d 

Basin  15— Stream  9. 
Just  downst/aani  of  SR  2000. 


BaavenMm  Qm*  (Basin  iS-Steam  Hi: 

At  mouth „ __ 

X»  downslieain  of  Buffalo  Road 


Just  upstream  of  Buffato  Road .._ 

Just  downatteam  of  AKhcock  Loop  Road 

Pany  Oreak  (Beam  is— Strain  28): 

Al  moulh 

Just  downstream  of  U.S.  Route  1 

Just  upstream  of  SR  2179 _ 

Jrnt  downakaam  of  abandoned  road  (about 

2,200  feet  upakaam  d  CSX  Rdkoad 

Just  upatream  of  abandoned  road 

Just  downstream  of  dam  al  Hunting  Ridga 


Just  i«akeam  of  dam  at  ftunlne  Ridge  Roed._. 

About  4.73  mlas  above  meulh 

Just  downs>aam  of  tooMdga  (about  2.000  feel 

upeiraam  al  Rainwater  Road) 

Just  uostream  of  footbridge  (about  2,000  (eat 

upstream  of  Rairtwatar  ftoad) 

Just  downstream  of  dam  (about  5.28  mHea 

upstream  of  mouth) 

Perry  Creek  East  Branch  laaakl  15-Snam  2n 

At  mouth 

Juat  downatraam  of  Fox  Road. 
Just  upstream  of  Foitftoad. 


About  0.93  mile  upatream  of  Fox  Road  .:^ 

Ssai7  is—Stream  28: 

At  moulh _ „ 

About  OM  mla  i^anam  ol  moulh 

Hare  Sn0e  Ornk  (Basin  18-Slra^  IX- 

At  mouth _ 

«AMt  downatraam  of  Rambart  Pfk)a_..._ _ 

Juat  ivalraam  of  nan<<eit  (Mve 

About  2.37  milaa  upatraani  of  mouth „ 

Abou  1.950  leal  upakaam  of  LaeanMa  Road.. 

RkMand  Oaek  (Basin  18-Slrsam  3): 

Al  mouth _ 

Juat  downakaam  of  dam.. ._....._._________ 

.knt  upakaafit  of  dam.. 


Juat  downakeam  of  Wade  Atranua 

Juat  upakaam  of  Wade  Avenue 

About  4.36  mlea  lipatream  of  miMith _^»_. 

Juat  downatraam  of  TrinHy  Road ..__.._._.._.» 

etMb  18   Saama  4: 

AlmouSi _ 

About  0.47  fflNe  upatream  of  mouth 

Juat  ouwnakaare  of  U.S.  Route  70 

Just  upelreem  of  U.&  Route  70 

About  2.500  kMt  upakaam  of  US.  Route  70_ 

Tiakay  Oaak  (Beam  18-Sfaam  S): 

About  0.90  mla  downakeam  ol  dam l_. 

I  ol  dam 

I  of  dam 


#Oapth 


grountl 

^Eleva- 
tion in 
feel 
(NQVO) 


*283 


Juat  downanaam  ol  U.&  Route  70 

Syeamoiw  Oeek  (Baain  laS&sam  8): 
About  2.050  feat  downstream  of  oonlluenca  of 
IS-Skaam  8 


About  Z700  feat  upakaam  ol  ACC  BoiMvanl .. 
Basm  18— Stream  8 
At  fnouvi „... ,....„». _H*..*, .« . ....» .1. Ill    I. 


Just  doanakaam  of  U.S.  Roula  70.- 

Just  upakaam  ol  U.S.  Route  70 

About  1.14  mkaa  Hxwa  mouai 

Just  downatraam  ol  Waatgaia  noad_ 
Just  upatream  of  Weetgate  Road..._ 
About  0.63  mla  wakaam  of  t 


Oabtrea  Oeek  (Basin  fJ—fflkaaw  Bk 
Al  mouth rl 


About  1.00  rrriae  doanekaam  ol  8CS  Ohn  No. 


23.. 


IMS  Bnar  Owak  (Basm  H 
Juat  ivakaam  of  SR  1644 

Al  ooiMy  boundaiy 

f»-^SS»aam  t8t 


IS): 


•171 
•206 

•188 
•196 
•200 
•236 

•107 
•242 
'250 

•250 
•264 

•283 
•298 

•305 

•329 

•334 

•330 

•197 
•206 

•211 
•260 

•107 
•205 

•240 
•262 
•267 
•308 
•312 

•254 
•283 
•320 
•344 
•340 
•356 
•388 

•281 
•296 
•300 
•305 

•310 

•280 
•310 
•330 
•342 


•367 
•396 

•359 
•366 
•375 
•302 
•400 
•411 
•433 

•178 

•261 

•310 


Source  of  ■ooaagindlooitoa 

»Oep«i 
inleel 
above 

konki 

lael 

(NGVO) 

*321 

•348 

Uamh  Creak  (Beam  18-Saeam  irk 

•*13 

*t23 

Jul  upakMm  0*  Ing^  0*^      

•220 

JuM  lirmtmmtmmm  i4  CSa  IXiM^tt 

*<70 

Juat  upakaawi  el  CSX  RMoad -     . 

•IM 

Juat  downakeam  ol  Qual  Ridoe  Road- 
Juat  upatream  of  Oual  Ridge  Road-. 

•200 
•208 

AboM  1,800  leal  upakaam  ol  Quel  Ridga  Road. 
Uauook  Tr»utsry(aasin  18   Stem  18): 
AfmmA 

•310 
•237 

Just  doanskeam  ol  Brockton  Ortva. 

Juet  tvetraam  of  Brockton  Drive  ....          ._;._. 

•242 
•250 

Just  downstreem  of  kHbrook  Road_     ... 

Maw  Hope  Trtuuy  (Basin  18-Stream  18): 
At  mouth _ 

Roai» _.. „_.    . 

Juat  upakaam  of  dam  (upakaam  of  Hunliyi 

Road)     

Juet  downakeam  ol  dam  near  New  Hope 

Owe*)  Road 

Juat  upakeam  ol  dam  near  Naw  Hope  ClaMh 

DlMri 

•283 

•218 
•240 
•250 
•254 

•271 

Jual  downakeam  ol  dMn  near  WataMunr  OriM_ 
Big  Branch  (Basin  18  Steam  2lk 
At  mouth __ 

•281 
•21 S 

Juat  dowrekeam  ol  U.S.  Roulaa  84  and  70 
Rypasa 

•222 

Just  downakeam  m  U.S.  Roulaa  84  and  70 

ByT>— •                                          , .  „. 

•127 

Aitt  dmxftrtam  of  Cnmplon  Drtva  

•240 

Jual  natiasiii  of  Comptcn  Driva    

•254 

About  1,300  feet  loakaam  of  Campion  Ortwa . 

Jum  itiMna^ii  ly  Pv4v«  9kf4< _., 

•280 
•278 

Juat  tvakeam  of  PKdue  Bkeet „.       _      _. 

•181 

Just  downaka«n  of  MM  Brook  Road 

•281 

Aflt  upMnMfn  of  MR  Brook  Rosd ~ »...„„..„. 

About  900  leet  ivskaam  of  kH  Brook  Road 

lMkamonl'ri»ulanr(Basln  18-Slreamgk 
At  mrMilh                                                        

•287 
•208 

•294 

About  1.000  leal  upakaam  of  mouli 
Juet  downakeam  of  Lalmar  Roal.    . 

180 

ihist  milriam  of  1  akmer  Poatf         

•ISO 

Mout  1.300 feat  ifiliaa  ol  Lakaar  Road 

Pigeon  House  Branch  IBmH  18   Swaam  tTk 

A*  n^wth 

•314 
•205 

Jirfl  itnrmtlpwn  nf  rSK  Rrtvad 

'tis 

Jual  upakaam  of  CSX  Rakaad.,,,. ._ 

Jiat  maksai'ii  nf  Ommknm  Diaaaiaid 

tt4 
••43 
•MS 

Just  diiwiwkewii  of  Oortch  8keat ..,.., 

•fse 

■Nal  upiksam  cf  Oortph  ffl  m      ,, ., 

•ass 

Jual  downakeam  of  f^aaoa  Straal 

flaawulaii  QalKaaati  ><  Steam  I8k 

At  mout) 

About  4,500  tf«l  uptkmi  of  mouOt 

•278 

•220 
•232 

•MS 

Just  upatream  ol  Qlanweod  Avanua ._ 

SotOKsesI  Piong  aaamOsm  C>wa»  (Slab  18- 
Straamlfk 

Alnwuth 

•M7 
•M7 

•no 

Just  ivstream  of  CamWdge  Road 

•toe 

Juat  downakeam  of  (Me  Tral. 

.M*  Vf¥nV^  C^  0*"^  Trili 

•283 
•328 
*SM 

Jual  ilciBTislTaaiTi  of  Warla  Avenue     .  , 

•338 

SoBtieaat  Prong  Oaaiaiufcw  Oaak  (aaaM  f»- 
StreamSO): 
Al  mouOi _      „_ 

•M7 

•ass 

Jusi  Jtialieaii  uf  Talrulew  nmd         

•271 

About  500  leet  downakeam  ol  ChunM  Road 

•2M 

•280 

>i«t  if¥>nv  tfi  Oiwf*  Road 

•2SS 

k^  .. ■■             ....  'V^rt  A^HVM 

•S06 

•319 

iuti  null  la"  fi*  T'a'l  'I'l  inrt 

Juat  ikiaiwlsaiii  nt  Warts  4  ^in» 

•S18 

Uhe  Oeek  (Baaki  18-Slmam  3n 
Al  mouth ,. 

•292 

til  iliMiwkiii  lit  Hialt  1  aim  ITani ... 

•231 

JuaiiMkaamoiahaiyl^MOkm. 
Lynn Hoa8 Tmtmnaam  18  atmmSfk 

At  mout) 

•278 

•tn 

About  &400  lael  i«ekaam  of  mouli ... 

•2a8 

UMI 


530 
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Sourca  o(  flooding  and  location 


I  o<  Laad  Una  Road . 


9f): 


JuM  upaMam  of  Laad  IWna  Road. 

mar  fa*  Unt  Oaak  (Bum  itStmm  33): 

Almouai - 

Mom  1.500  laa(  upaaaam  ol  nwuai 
Aboul  2.aoo  laat  upattaam  cH  mau«i 

CM  Forii  mm  Cmk  i.Btm  n 

MmouSi ~ - -~ 

About  1.400  fax  upattaam  o«  mouti 

Jual  dowmtcaaff)  of  Long  Straet 

Juat  ups^raam  of  Long  Streat 

Juat  upatraam  of  Six  Fork*  Road.-: : 

Just  downstraam  o<  Newton  Road 

Juat  upttraam  of  Nawton  Road 

About  2.4S0  faat  upstraam  of  Naoion  Road.. 

EMf  f<a>*  MKa  Creek   Trtbuta/y  (Btm    u 
5»«wnJS). 

At  mouth- - — 

Juat  domwtioan^  of  Woodband  &wa  . 

Juat  upstfaaiTi  of  Woodband  Onva.. „ „... 

About  1.900  faai  upatraam  of  Woodband  Orlva..- 

Npuaa  Oaa*  (Saar  la—Smtm  36): 

At  mouth _ _ , 

About  3.7tx>  laal  upataaw  of  mouth. 

Juat  duiMistfaafn  of  OafVina 

Just  upatraam  of  Bentna 

Juat  Uuwfisuaafn  of  Gten  Edan  Road 

JuM  upatraam  of  Gien  Eden  Road 

Juat  dommavaam  of  Horon  Straat — 

JuM  upatraam  of  Hcrton  Straal 

About  2.46  imas  ibova  mouth 


1  of  US  Rome  64 _ 

Aimoiy  TriiulmyiBaan  18—Slravn  38): 
At  mouth _. 


About  2.700  feet  upatraam  of  mouth 

MtdftU  Trtxtmy  iBamn  laStmrn  39): 

At  mouth _ 

Just  i^Maam  ol  Wade  Avarwa.. 


Just  dMmsaaam  of  Trinity  Road.. 
Juat  i^iatrsam  of  Trmity  Road.. 


fOaplh 
mteet 
above 
ground. 
*Ele»a- 


(NGVO) 


About  i.eOO  feat  upstream  of  TrinHy  Road- 
KaMs  Bnnch  (Basin  2a—Slntm  13): 

Juat  upavaam  of  Lalis  Whaalar  Road 

Jual  upstream  of  dam 

About  3.50  milaa  upsVaem  cH  dam 

MWnur  Osair  (Saart  30—S»mm  1): 

At  mouth 

I  of  imarstata  40 


Juat  upaaaam  of  liitai  slate  40 ».». 

Juat  downalreem  of  Lake  Raleigh  Dam  _ 

Just  upattaam  of  Latia  Raleigh  Dam - 

Just  downsaeem  of  Lake  Johrwsn  Dam.. 
Jual  upatreem  ol  Lake  Johnaon  Dam  — 

Juat  doamatraam  ol  Maynaid  Road. 

Og  Bnnc»  (Bam  30-Stmm  Z): 

At  mouth    

Jusi  dOMistream  of  SR  2S4S.. 

Jual  upakaam  ol  SR  2548.. 

About  300  leal  upatreem  ol  SR  2S4S 


At  mouai -. 

About  1.42  miee  upstream  of  mouVi.. 
mucaf  Bmneh  (Btm  30—Slrmm  «): 
At  mouSi 


Jual  upatraam  ol  imarstala  40  oHramp 

Jual  upatraam  ol  HortoHi  Southern  RaJNiay.. 

Juat  upatreem  ol  dam.. 

About  1.27  mIee  upatreem  ol  mouth 

Rockf  Bnrtctt  (Beam  30—Sin^n  iV 
At  mouth- _ 


Just  doamstreaiii  of  Wast  Cabanua  Saaal 

Juat  upaaaam  of  Waal  Cabarrua  SMal 

Ami  dosmaaaam  ol  Waaism  BoirfaMfd  (dosav 


upaaaam  ol  Weelem  Boulevard  (dowv 

cfoesing) - 

downaaaani  ol  Waatam  Bodavard  M>- 


JuM  dwnsMm  of  PuHtn  Rofld~. 


•306 
•310 

•275 
•280 
•267 

•275 
•263 
•261 
•307 
•313 
•316 
•329 
•338 


•317 
•336 
•342 
•354 

•236 

•248 
•243 
•248 
•254 
•280 
•299 
•307 
•325 
•334 

•343 
•367 

•328 
•395 

•364 
•368 

•379 

•288 
•296 
•408 

•174 
'196 
•201 
♦270 
•285 
•315 
•361 
•437 

•184 
•226 
•232 
•235 

'198 


•232 
•236 
•243 
•250 
•252 

•234 

•272 
•278 

•282 

•291 

'298 

'306 

'319 


St  iha  inupucton  i 
Oly  Hal.  Raleigh.  North  Carolina.  I 


Source  of  flooding  and  localion 


Wake  Foraal  (tsam).  Wake  County  (FEIM 
Deckel  No.  7023) 

Horte  O-eek  (Baan  4— Stream  1): 

Just  upstieam  of  SR  2916 

Atxwt  1.B00  leet  upstream  of  conHuanca  o« 
Basin  4 — Stream  3 _ 

Urmamed  Stream  (Basin  4— Stream 3): 

About  2A50  leet  upstream  of  mouth — 

About  t  .800  leet  downstream  of  dam 

Richlan)  Creek  (Sasm  S-Stream  I): 
About  3.450  leet  downstream  of  US  Route  1 .... 

About  1.650  feet  upstream  of  U.S.  Route  1 

About    3.200   feet   upatreem   ol   Weal   Oak 
Avenue - - 

SmUft  Creek  (Basin  6— Stream  t): 

Alrrwuth 

Just  downstream  of  State  Road  98 — : 

Just  upstream  of  Stale  Road  98 

Just  upstream  of  dBrr ___ 

Ounn  Creek  (Basin  6— Stream  5); 
At  mouth. 


About  0.99  rr.le  upstream  ol  SR  1942 -.. 

Spring  Branch  (Basm  6—Streem  6): 

At  moulh — 

Just  downstream  ol  Franklin  Street . 

Just  upstream  of  FranlUin  Street _. 

AusUn  Creek  (Basin  6-Stream  tO): 

At  mouth 

About  2.550  feet  upstream  of  SR  2053 _ 

Neuse  River  1 3asrt  15—Streem  »)• 

Just  downstream  of  confluence  of  Smith  Creak 
(Basin  6— Stream  i) -.. 


#Daplh 
in  leet 
above  ■ 

ground. 
*Eieva- 
tion  in 
•eat 
(NGVD) 


Sourca  ol  flooiCng  end  loisation 


avsMabia  for  mapactton  at  the  Town  Hal. 
401  Eaal  Elm  Street.  WaKe  Foreat.  North  Caft>- 

Itflft. 


a)(FHiA 


n- 


Wake  County  lunlncoi^oratad  i 
Docket  No.  7023) 

tMe  Beeverdam  Creek  (Basin  2—Saeam 

About  2.07  m-les  upstream  ol  moulh 

Ai  county  bouncary - 

Neetg/U  Creek  (Basin  3— Stream  1): 

At  mouth 

At  oonfluanca  ol  Basm  3— Saaam  6- 

Basin  3—Sfeem  S: 

At  mouth __ — 

About  1  ?0  mles  upstream  ol  mouth 

Basin  3— Stream  8: 

At  nxxilh - — 

About  1  52  miles  upstream  ol  mouth 

Bucklnm  Brancti  <  Basin  3—Saeam  9): 

Almoutfi 

About  1.35  mles  upaaaam  ol  mouVi 

Worse  Creek  ( Besm  d— Stream  t): 

Just  upsireem  ot  Stale  Roed  98 _ 

About  ZAOC  'eel  upatreem  ol  SR  1908 

Saairr  4— 5»<ttm  Jt 
Ai  mouth 


'322 

'323 

•335 
'352 

'221 
'237 

'295 

'200 

•270 

•275 
•302 

•234 
'368 

•240 
'333 
•342 

•251 
•267 


•200 


About  0.60  mite  upstream  ol  West  Oak  Avenue. 
Smun  Creek  (Basin  6-Slream  1): 

AI  mou1h.« ™— -....-«...- — -. 

At  county  boundanr- 


Dunn  Qeak  (Baam  6-Stwam  SI- 

At  mouth ^ -... 

About  0)9  mile  upstream  ol  SR  1942.. 

iiprirv  Aancfi  (Sasn  8— Stream  6): 
AI  mouth - _ 


(UDeplh 
in  leet 
above 
grtMnd. 
'Eleva- 
tionin 
•eel 
(NGVt» 


About  B30  feet  upstream  of  mouth 

Santonl  Creak  (Basm  6— Stream  TV 

At  mouth 

About  1.23  milaa  upstream  ol  SR  2048 . 
Ready  Creak  (Basin  6-Steam  «X 

At  mouth.. 


Just  downstream  ol  dara.. 
Just  upstream  of  dam 


Just  downstiearr  ol  SR  1909 

Umery  Creek  (3asin  4—Stream  W): 

Atxx/t  3.000  le«t  jpstreem  ol  moulh 

Just  downstrsem  of  dam. 

Just  uostreom  of  dam - - 

Just  downstream  of  SR  1908- 

Basi.1  4— Stream  13: 

At  mouth _ - 

About  1 .08  m.iea  upstream  of  moulh 
Uud  Branch  (Basin  4— Stream  ISX 

At  mouth _- _. 

Just  downstream   ol   Krai  dar 
mouth- - - - 

Just  upatreem  ol  firsi  dam  upaaaam  ol  mou8i — 

Juat  upstraam  ol  second  tfam  upatraam  <3l 
moutti — — 

Jual  duwninraam  ol  (had  dam  upelream  ol 
mouth _ — _ 

Juat  upsiream  of  thmS  dam  mitteam  of  moulh ... 

Just  downstraem  of  dam  |ust  i^ialream  ol  SR 
1909 - — 

Juat  upatreem  ol  dam  |uat  upakaam  ol  SR 

1909 - 

manand  Creek  (Basm  5—S»eam  1):  | 

AI  moulh - - _ _l 


'299 

•323 


•263 

•279 


-263 
•306 


•279 
•372 


•263 
'299 


•264 


•322 

•361 
•373 
•378 

•263 
*360 
•386 

•371 

•278 
•342 

•284 

•321 

♦341 

♦363 

•412 

•423 

•438 


•206 


About  1.000  leet  upatraam  ol  mouVi 

Just  doemstreem  of  SR  2052— ..«»...... — — 

8aain8—Snam9 

At  mouth.- — 

Juat  downstream  ol  SR  2052 - 

Austin  Creek  (Basin  6—Soeam  10): 

At  2.600  leet  upsfteam  ol  moiAi — 

Juat  downstream  ol  SR  1945 

Just  upstream  of  SR  1945 

Toms  Creek  i  Basin  7—S»eam  ».- 

At  mouth - - : 

Just  downstream  of  lirsl  dam  upstream  ol 

mouth - 

Just  upstream  of  first  dam  upstream  ol  mouth.— 
Just  downstream  ol  secoQd  dam  upstraam  ol 
mouth 


Juat  upstreem  ol  second  dam  upstraam  ol 

mouth - - - 

About  0  87  mile  upsireem  of  SR  2049 

Hodges  Creek  (Basin  8— Stream  1): 
At  mouth.. 


About  1.14  mies  upstream  of  mouth -..- 

About  1.000  leel  downstream  ol  SR  2228 

Just  downstream  ol  SR  2228 

Just  upstresm  ol  SR  2228 _ 

About  1  100  teei  upstream  of  SR  2226 

PotreH  Creek  i  Basm  8— Stream  7): 

At  mouth — 

Just  downstream  of  firal  dam  upsMam  ol 
mouth 


Just  upstream  ol  first  dam  upstream  ol  moulh..-. 
Just  downsaeam  ol  second  dam  upatraam  ol 

moutfi — - - — 

Juat  upstraam  of  second  dam  upstream  ol 

About  269  milea  upstreem  of  SR  2226 


BuHak)  Creek  (Basin  9—Stream  1). 

At  county  Boundary - 

Just  downstream  of  SR  2324 

Line  Rivei  (Basm  10— Stream  it- 

At  county  boundery -....  _ - 

Jusi  downstream  of  dam  al  SR  2224 

Just  upsueem  of  dam  at  SFi  2224 

Just  downstream  of  State  Road  96 — 

Just  upstream  of  Siaie  Road  96_ _". 

About  0  as  mile  upstream  ol  State  Road  96 

fiasan  lO— Stream  Z 

At  mouth - 

At  county  boundary — 

Sasn  lO—StreamS: 

At  mouth 

Just  upstream  ol  dim  1.300  leal  upstream  ol 

Juat  upsfsam  ol  dam  2.600  teal  upatraam  ol 

mouth.. — . —       ■-- — 

Hominy  Bran^n  (Basm  10— Stream  4): 

At  mouth _.. 


About  1.56  mRes  upstream  ol  mouth. 

Basm  10— Stream  5: 

At  rnouth 

Just  downstream  ol  SR  2329.. 

Basm  10— Stream  &- 

At  mouth - - 

Just  downsPeam  ol  SR  2329.. 


Hanmy  C'ism  <  Basin  10—Saaam  A- 

At  moulh    _ 


Just  downstream  of  SR  2329- 


ap  Brancti  (Basm  10—Saeam  8): 
At  mouth.. 


About  3.000  leal  upMaam  el  mouVi- 
Just  downstream  ol  State  Road  96— 
Sasm  10—Saeamg: 
AI  moulh - 


•295 

'200 
•328 

•234 
'368 

•240 
•246 

•218 
•240 

•237 
•240 
•254 

•239 

•301 

'263 
•324 
•332 

'200 

'224 
'235 

•235 

'248 

'277 

•181 
•188 
•214 
•216 
•222 
•223 

•194 

•205 

•210 

•221 


•861 

•a«7 


♦219 
•27S 
•283 
•301 
•306 
•319 

•221 
'246 

'221 

'227 

•231 

•229 

•261 

•246 

•274 

•253 
•263 

•254 
•254 

•257 
♦264 
♦282 

♦256 
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SSI 


Soum  of  Noodhg  andtocsHon 


JMt  uptlreMi  o(  SMi  Road  96. 
BaHntOStmm  tOe 
Al  niouVi , 


w 


Hon  in 

IBM 
(NOVO) 


JuM  vQttnttn  M  dam... 


fiWIM?  »ancA  <ani7  tOStmm  2?).' 

AlmoMh 

Mom  2.000  (oM  iifiMrawn  of  moMh- 

Mweaaii  Om* (Saairt  tlSbmni  tk 
Al  couMy  boundaiy- 


JuM  upanam  ol  US.  RoMa  264 .„. 

JuM  doamataam  M  SMa  Road  38 

JuM  upatraam  of  dam  M  S««a  Road  38. 
JuM  upakaam  of  SR  2308- 


Atoui  400  «(M  mikaani  of  SR  2308- 
AtxMt  2,850  taM  i«airaam  of  SR  2308 
LMf  Qmk  IBmln  nstmm^: 
At  county  boundary 


JuM  doi»na>aa»n  of  Stala  Road  38_, 

JuM  upatraam  of  SiMa  Road  38. 

AboiM  1.33  ffllaa  i^Maam  of  moulti.. 


About  1.23  mlaa  upaaaam  o(  Stala  Road  38. 
OttvmOm  0»a»  (Baah  It—Snmn  S}: 
At  mouth.. 


Just  downstrMfn  of  tfvt.. 


BmmOKn  CtMk  (Basin  tS—Slrmm  1): 
At  mouth.. 


JuM  downttraam  of  dam  M  SR  2217 . 

JuM  upatraam  of  dvn  M  SR  2217 

About  1.88  miaa  abova  moMh. 
JuM  downrtraam  of  SR  2048- 

JuM  upanam  of  SR  2048 

JuM  dowrwraam  of  SR  2228.. 
Sta*i  I^-Stnmn3: 
At  nioulh,. 


About  2,S00  laM  laiMraam  of  moult . 
JuM  downaaawii  cH  SR  228. 


PopUr  Omit  (.aam  iSSimnt  >V 
At  moulh, 


About  1.SS  maot  upMraam  of  SR  1007 
t*mk$  Omk  (BaHn  t4-Stmin  n 


About  0.7S  mla  doamrtraaiii  of  SR  2S01 . 
Aboi«  7.38  mlat  upatraam  of  mou8i. 
About  8.S2  milaa  icatrawi  of  mouti. 
ofSR2S00_ 


Atauaa  AMw  (Saairt  tssinm  n 
,    At  county  boundaty  „ 

JuM  dowrwaaarii  of  SR  2000 
aaa*i  tSSlrmmT: 

M  ntoutf) 


About  1.S2  mlaa  upaaaam  of  mouM- 

JuM  downatraani  of  SR  1007 

JuM  upatraam  of  SR  1007. 


About  2J4  mlaa  upakaam  of  mouli. 

-  JuM  doa«wtiawii  of  SR  2801 

Btttn  tS—Sntn  B: 

Atmouth- 


iiofSR2S11. 

Butt  iSStmma: 
AtmouD- 


JuM  doawaaaam  of  SR  2S62.. 


MarvD  Oaia*  iBtUn  tSStmn  rn 
At  mouth 


About  1.55  mlaa  i<Maam  ofNortok  Souawm 
RalMy 


OmmMmii  Omk  iBtUn  t5-Stwtm  SIX- 
Al  inouttt 


JuM  dowwaaamotBuHato  Read  - 
JuM  ivakaam  of  BuHMo  Road. 


JuM  downaaaam  of  AWieocn  Loop  Road. 
BtUn  tf-Stmm  22: 


At 


About  3,500  laM  i^atraam  of  mouth. 
JuM  dUWUaMli  of  SR  2048. 
Bum  15Strmm25: 
At  mouth. 


About  4.500  taM  upakaam  of  mouth. 
«of8R2048- 


Hoimifoutt  Oaa*  iBaHn  tS—Stwtm  9n- 

About  £48  mlaa  upakaam  ol  mom 

JuM  downakaaiii  ol  SR  2006 

Baah  tSStmmSZ 
At  mouli. 


1  of  SR  2010. 

BmtusStmm  Si 

At( 


'280 
•288 

•271 

•222 


•212 
•219 
•231 
•241 
•284 
•296 
•302 

*t18 

•223 
*228 
•228 

•240 

-•227 
•320 

•164 
•188 
•186 
•201 
•207 
•213 
•232 

•214 
•228 
•245 

•168 
•211 

•208 

•213 
•230 
•256 

•161 
•206 

•170 
•186 
•194 
•188 
•208 
•228 

•175 
•208 

•171 
•187 

•176 

•224 

•185 
•200 
•236 

•188 
•201 
•218 

•184 
•212 
•248 


•300 

•263 

•278 

•266 

•276 


Soma  Of  floodng  and  tocMion 

#0«8« 

kiiaM 
*a»a 

^^ 

•onki 

laM 

(NOVO) 

.kx  rfMMkar"  «<  fmow 

•293 

■M«KH !■  lefswwos    

•306 

Osdm-Omtnamtt  15-St9m»94i: 

About  1.33  fiMM  upMMHi  (K  mniMi 

263 

±mt  itrmntmtim  rt  H^fK       

•311 

JuM  upak— III  a  Umb 

•332 

About  IJOO  im  i^MtaMfi  af  dM 

•336 

thaaraanon  Om*  <aaMri  tes^tm  n- 
AlmoiA 

•263 

Jiat  dnnnMi— 11  al  SR  lail 

•3S7 

Bmt>t6~Slmam2: 

*lm^«i 

•263 

JuM  dBMiia— la  fil  Sttam  Wait  SB 
aH*l>«-^»MMl5- 
AtfiniMi 

•324 
•206 

JuM  upMmMM  ol  dM 

•284 

Ahoul  3il00  ft  lyia et  loMi    - 

•284 

JuM  i«akaam  Of  SMa  Road  50    _.    . 

•286 

•292 

About  1J2S0  laM  upakaam  of  SiMa  Road  SO 

Lomtr  Barton  Omk  iBmtn  17-Slmm  f  X- 

•297 
*9aa 

JuM  doawakaam  of  SMa  Road  50- 

JuM  i«akoam  ol  Stala  Road  SO                     „_ 
JuM  dramakaMi  1^  SR  ia28     

•316 
•321 

*381 

aaah/^-.Sinian)«- 
Almeuai 

•294 

Ataoitf  3.000  IMI  i^Mtnan  af  iMiiMt 

•304 

•362 

•361 

•364 

Snemmm  Omk  IBoHn  t»-Skwam  g): 
About  5J8  mlaa  upakaam  of  mouM. 

f"i#fff  Tjnktam  of  mouth 

•347 
*351 

JuM  i^Nkaam  of  unnamad  foad  Mwut  6.01 
"•"t  niinaii  of  m"'*'                 

"357 

aninf«-«nMn* 

AlfflOlMl 

•358 

JuM  dOMiMnam  al  U  S  Rotaa  70     

•368 

Jul  i^MkaMi  af  U  S  Dn^  TO 

•375 

•400 

JuM  i^MrMm  al  Wimgiii  Wi^ 

•411 

About  3.400  taM  i4iakaam  of  WiiigaM  Road 

OaMa*  Omk  (Brnki  t0SHmn  m: 

About  1.10  mlaa  i«aka«n  ol  SCS  Om  23     ... 
MMya  aranc*  (aaaM  l«.^S»«wn  lOk 
Almouki-          --.    

•426 

•258 
•284 

•264 

About  0»  im  niakaam  ol  Iniiralali  40. 
Sitm4ilnnOmkiBmtii»-.Stmmtgk 

•292 
•321 

Briar  Omk  IBaah  laSaaam  MV 

•288 

Jiat  i^aki^  ol  dML 

•318 

mm  om  Omk  (Bh**  >«-«»wii  n- 

At  county  boundan^ — 

About  5.30  mlaa  upakaam  ol  mouth 

About  1.750  laM  upakaam  ol  SR  2556- 
aaMv  f  0-5»a«m  4- 
Ali 


JuM  doamakaam  of  NorMk  SouKam  RMtaay.. 
S»mOmki.Ba»ln20-Staan>  n 

At  oounly  boundvy 

of  dam  naar  SMa  Road  SO- 


I  of  dam  naar  Stala  Rpad  SO. 

I  of  OHSliga  Road 

Am(  oownikMnt  of  Nortok  Oouftow 
JuM  downMwn  of  Ljko  WhMlv  Om .. 

JiMt  upolrMm  of  Ufco  WhMl«  Ovn. 

MM  2.000  tot  dcwnlroMii  of  SR  1300^ 

At  ItlQUlh „—.,,„.■ „ 


At  mouifi.. 


rrx- 


At  hm>mW^ I    


of  Nortoii  Oouihoffi  RrihMy~ 

of  *i>w* - ,  -1  , 


of 

AboM3J8miaa 
Scno  OiWHCn  C 
At 


ofdam- 


of  CM 


tn- 


'22» 
•236 

•251 

•262 

•287 

•203 

•227 
•841 
•M6 
•2S1 
•288 
•282 
•315 

•241 

•241 

•247 
•257 
•288 
•296 


•2S7 
•286 

•292 


Souraaof  flootino  and 


About  3.100  laM 


01  OUttHNOn  OOMIO 


Jft 


At  mouth- 


About  0J3  Mla 
UkUkOMtC 
At  eounty  boundary. 


IX- 


ANt  doanMraam  of  Ntvlolt  SouViam 
JuM  lyakaam  al  Worloli  Souliam 
About  1.7  mlaa  t^akaam  ol  8R  1301 
AkMar  aancn  (aaa*>  2?.^S»aam  A- 

Almoutft _ 

About  2350  taM 


OISR2724- 
5X 


( 
At  oonkianaa  m*  MWdto  Oraak  (BaMn  22- 


of8R27M. 
of  an  2724 


JuM  dMavkaam  of  Norloli  Southam 

BaHn  2i-S»mm  » 
Al  mouth 


About  2.SS0  laM  upakaam  of  OH 


At 


About  1.1  mlaa 
/kxky Baneh (Ba^ 22  Smamt}: 
At  comuanea  «Mh  MdOa  Oaak  (BaMn  22— 


1»- 


>of8R11S2- 
BaaH  22-Stwam  at 
Atmouli 


About  SAX)  iMt 

OaatcaaaM 

At  HIQUft 


of  SR  1380- 

wx- 


lOt 

About  0.7S  ma 

TanVa  Omk  (Aaalv 

At  moult 


S6- 


l«X- 


Of  8R  1301 

20: 
At  coiMuanoa  uMt  Tantla  Oaak  (BaMn  22— 

Skaam  18t 

About  iJO  mla  iMakaani  of 


■onki 

•aM 

(NOVO) 


22- 


18». 


Hooky  Fofo  O^tftoh  {.BiotKh  t^^-'Sl/ot^  S).' 
About  500  laM  iMinam  of  Mortok  SouDam 


About  1.700  laM 


OT  NuiajBi  BOuawn 


(i 
Al  ooway  boiMdary. 

11.0 


27- 


n- 


tofSRIUI. 
laaMar  Oaa*  (aaa*i /7-<S»«am  A 
At  oounly  boundvy.. 


ol8fll611 
Oaak  Trtbuurt  (Ba^  27- 

At  mouVl 

About  0.76  mla 


S>: 


AlmouBi- 


About  1.250  MM 
MK^  BfWftch  (Anil  t7' 
At 


5X- 


Tributary.. 


of  oonRuonoo  of  RMdy 


mady  Bmeh  Tribmaiy  IBaUt  tf- 
At 


momki 


aisnii68. 
iSmamn: 
d  SMa  Road  66-.. 
AboM  2.21  oMaa  upakaam  of  CSX 
Wr  Oaa*  Mutar  Ma  2  I, 
At  moult 


«X 


About  0.87  mla  iMakaam  al  andh 
Ml  Omk  nbamrr  Ala  t  ( 
At  ""W^^  


f»X- 


About  1.21 


RMMgh.  North  Carolna. 


*Uk 


•214 
196 

•861 
•373 

•237 


•261 

t71 
•274 

•271 

•346 

•291 


•301 
•370 

•801 


•812 

•316 
•888 

•861 

•»43 

•324 

•343 

•208 
•812 

•351 

•362 

•288 
•278 

•238 
•364 

•284 

•277 

•263 
•280 

•238 


•306 

•288 
•286 

•2S6 
•280 


UMI 
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SoMM  ol  loodkig  tnd  lecMen 


COOTty  (FOfM  DodNl 
No.  7039) 
(SmM  »S»mm  n 

Abom  &200  f<  mrtiw  d  MarWfc  SoWtww 
Rllilll ■ 


r  (aMM  w>-ai— II  a- 
Al  ooirikiwiM  of  BulWo  Branch 
122) 


10- 


MxM  2.200  «MI 

Rau»S4 


oi  u.a 


(Bnti  tO~S»mm4): 

About  2.700  <W(  (ionnit— »  (X  Sf)  2320- 
I  ol  SB  2329 


flWMp Biwtct) i.Bam  tO—Stmm22l- 
tat 


flraund. 
Henln 

(Mt 

(NGVO) 


Maul  1.500  «w(  ibaM  mouai- 
JdM  downMMM  ol  iJwi 
Just  uponofn  ol  dam.. 


JMI  upNwn  ol  prtKM  KWll  CMWU  4.000  Ml 

•  ol  noiiOD — 


MxMl  (MO  *Mi  ibOM  moulti 

JutI  dowmrwiw  ol  SR  2363 

M  mouBi 


Ateul  S.0OO  iw*  mwMiw  ol  mouX.. 
1 0<  Sh  235B — 


OlSn23S9- 
Jmldoawmni  ol  dvn — 


■«•  MaaiMt  tar  tni^ocBew  d  ttw  To«n  Hal. 
WaniMI.  North  Ctralna. 


ZikulM  (loOTi),  «Mw  CouMy  (FEMA  OeckM 

•to.  7023) 

UMtAMrcaoin  >0-5»Mni  a 
Maul  3.150  IMI  i«a»Min  ol  a& 

noiMS4.. 


jm  tluwiaxom  ol  Stale  Road  97.. 


I  Oh*  (SMti  lO-SMmnlSt: 

Mnoun 

Jual  (towmlpaani  d  WoiVi  I  Hi  ami  Road  - 
Lmh  Crttti  taaaln  i  t—Stmm  2): 
About  lie  miaa  Juwulraani  ol  Noilaft  Soutv 


•247 
•274 

•22B 

*2se 

•270 

•222 
•222 
•229 

'241 

•257 
•257 
•270 

•226 
•242 

•250 
•256 

•262 


About  3.000  laal  dowanani  ol  Nortoii  Soutv 


I  ol  SMI*  Road  97„ 
Jiat  maaaani  ol  SMa  Road  97.. 


Juii  do»»n»»aam  ol  CamaMiy  Street „ 

Om¥m\Jmn  Omtk  (BaaH  U-S»mm3l- 
About  1,450  feat  downstream  ol  SR  2406 
I  ol  SR  1001 

MpMMon  St  ttw  Town  HtH. 
Ill  East  V««oa  SMal.  Zabulon.  North  G««i- 


OKUUtOHA 


I  (My).  Tulaa  CoMity  (FEMA  Dochal 
No.  7034) 

Nictl0l$O»lL 
M  the  duwbaani  ode  ol  U.S.  RoiMaa  7S  A 
168 


33rd  West  Avenue  (i«a»s«ii  oorporals  tmNa)- 
nottng  mtmKMm  tJwtK. 
At  U.S.  Roulaa  75  •  169 . 


'226 
•236 


•233 
•281 


'240 

'249 
•266 

•272 
•270 

•275 
'207 


At  the  i^MMani  corporals  Bwils—  . 

flapo  SKMMHa  9ot  iRapacNaR  at  aia  coy  Marv 
agsr-t  OMos.  14622  [lreedi»a>.  GMnpool,  OMa- 


>  Idly).  Ti*a  COMHly  (FOU 
TOM) 

AMOaat  TneuHrySA: 

r  390  lad  upsMSM  d  U.&  HW«- 


<^pro»imaiel»  3.150  lad  i^ataam  d  Nonh 
123rd  Street 


I  d  Via  CorwiMai^ 
OevetaamsM  OMca.  207  Sowtti  Cedsr,  OwaMO, 
OUahoma 


•065 
•757 


•606 

•727 


'664 


Source  d  doodvio  and  loedton 


Dockd  NOi  7026) 

Approi4matsly  1  mis  doiMidraem  d  coidusnoa 

with  Pecan  Creak — 

Adproriraaialy  .42  iMa  i»siraaw  d  cwduswco 

with  Spring  Cieefc ..._..- "•— 

Ptctn  Cfoek: 

At  conHusnce  wtth  Ullls  HKrar 

Approiimalsly  1.8  rnUsa  upstream  d  uidhswo 

d  BuUlrog  Creek 1^ 

At  conauance  wtth  Pecan  Creek 

Approanalsly  3.7  rnles  k<istresm  d  carMuanoa 
with  Paean  Creak  — 


„^^^  »,^..™™-.p  .V. I  d  the  Twm  Hdl, 

Ok  Road,  1  mile  south  d  lighway  9.  Pink, 
OWdoma,  by  uudacang  tie  Town  Oartt  tor 
appoiribned  d  (406)  986-361S. 


I  (dly).  Saoaayafc  Coaly  fftMA 
DodwiNa7036) 


fOaptt 
kiiad 


around 

'Eleva- 
tion in 
fed 
(NGVD) 


•960 
•970 


•1A39 


IMS/ SMdA  fitaracA. 

At  Wad  Shiloh  Avenue .     .    . 

At  County  Road . 

IMe  SaHaaw  Cnek 

Just  downdreem  d  Kanaai  Ci^r  Sodham  Ral- 
w«y 


Just  downstream  d  U.S.  Rede  64  (Charakaa 

Avenue) 

HogCnak 

Jud  upsteam  d  Intarslals  Rods  40 

Approamately  0.9  mie  downelreom  d  U.& 

Route  50 

idtoMa  tar  taapocaon  d  tie  cay  Eni^ 
naer's  Office.  111  N.  Bm  Street.  SaMsaw.  Okla- 
homa 

Sequoyah  County  (iwtacorpofatad  araoa) 
(FEMA  DOCkd  NOl  7024) 

Misd  SMiVi  aiandc 
Approxknalely  0.6 

Shitah 


fii8e  dmoiaaoam  d  Wad 


Approalmaiely  130  ted  upaMam  d 
Hoad 


Counly 


•S38 

'486 

•402 
•492 
•622 


UUb  SMsaw  Crtek: 

Just  upstream  d  Dogwood  S»ed 

Apprannatdy  OS  mis  upeiream  d  MMiatals 
Route  40 

Hog  Creek 

At  confluence  with  Utile  SaHissw  Creek 

Approximately   0.9   mile   downslreem  d   U.& 
Route  59 

■ape  SifSlatili  tar  mapodtan  d  the  Sequoyah 
County  Consarvainn  DMIct.  101  McGae  Oive, 
SaKisaw.  Oklahoma. 


Tdaa  Counly  (unlncorpordad  araaa)  (FEMA 
DoiriwI  No.  7030) 

McAottOse*. 

At  downsdeam  corporals  imits 

At  upstream  corporate  Isnils^.-—..— >——»•»-» 

fkmng  Ueaaotn  Creek 
At  corporate! 


ApproKknaldy  1,625  led 


d  tie  CouMy 
Engmeer-s  Office.  500  Sodh  Denver,  TuNa, 


PCNNtVLVANU 


Wttlenpeivec*  Cnek 
Approximetdy  100  feet  Juwneteam  d  the  con- 
fluence of  East  Branch  WaMnpawock  Cloak . 
Approximately  425  led  dutwiskesm  d  PIna 
Grove 


d  *m  ToOTSMp 
BuMing.  Route  191.  Mewfoundsnd.  Pennsykia- 
Ola 


•462 

•640 
'461 
•601 
•481 
'522 


'717 
•726 


•727 
•739 


•1J01 
•1.4S8 


Sowco  d  Ooodino  and  leedian 


#Oaplh 
miad 
above 
ground 
*Eleva^ 


(NGVD) 


DedlMNe.7026) 

MifWrKyOMit 

At  Jula  8»od -.- - 

At  conauance  d  Shenandoah  Creak — 

SManariAMft  Ooafc- 

Al  codkienoa  wflh  Mahanoy  Creak.-. 

<^oi«mdaly  960  fed  uoskeam  Irom  oonlu- 

snoa  wl»  Mahanoy  Creek 

M^a  iiUatli  tar  tnspnllaH  d  tie  Borough 

HM,  401  Mid  B  areola.  Gsardwia,  Psnnai4»a 


PUBITOnOO 


1032) 

>MI»deQcaarr 
At  AttvMc  Coaan  dwralne  |«d  «Md  d  fie 

moutfi  d  Rio  Mamei^a™.. — ~— — —- 

MfeGMniaiit- 

Juat  (Juwiaaaem  d  Oamino  Pen  Hants 

MproidMMy  410  malan  i*a»aam  d  Cammo 

Pozo  Monoo — -• _.._«™— . — — . 

AtMUJ^idtBly  ">  nwnw  above  ujiiiuence  Wh 

CarMiaart  Sea ....™ — — ™„_— — _ — — 

ApprotnaMy  1.185  maHra  upsMam  d  Puerto 

Rico  Ml^iway  753 

*•  Etevdton  m  meters  (Mean  Sea  Lavd) 
M«a  aadtabta  tar  taapacNaa  d  •«  MinNas 
Govtfimanld  Canlar.  Oa  Oago  Avenue.  13» 
Ftoor.   Noiti   BHUmg,   Slop   22.   San  Juan, 
Puerto  Rk». 


•039 


•961 
•986 


WUmCAHOLIN* 


SdJiihsfii'hlF'  Rh^t 

Abod  700  ted  (>;wiisttaani  d  CSX  rahoad.-.. 

Just  upstreem  of  Stats  Route  64 

Turtier  Creek 

Atxxjt  1600  fed  upstreem  d  mouth 

About  0.89  mile  upstream  d  Wellington  Drive. 
Jonien  Brench: 

Just  upalream  d  Galilee  Rood 

Just  downstream  d  dam._ 

Just  upstream  d  dam.. 


••4  3 

•♦490 
••54.5 

"2  0 
••602 


About  31W  fed  upstream  d  Main  Stied 

tar  Inapectlen  d  the  Counly 
(iotfthouse,  Oarnwa*,  South  Carolina. 


TEXAS 


Oenlaon  (dry),  Qr^raon  Counly  (FEMA  Dockd 


Iron  OreCreek 
AppronfenoWy  ^8  miles  upiitreem  d  U.S.  Route 


JuM  upstream  d  Fanin  Avenue 

Approidmaldy  400  fed  i«a»aam  d  the  oonA^ 

ence  wUh  Elsworth  Branch — 

Approxknddy  J  mla  downstream  d  Lay  Lake 

Rood. -V- 

Lor  Creek 
Approxdiddy  100  lad  upsneam  d  the  car*<- 

enca  wiPi  Iron  Ore  Creek.- _ 

Apororimalely  675  fed  upstream  d  Low  Lake 

Rood - 


Approxkaddy  600  led  upelrsem  d  the  cenRu- 
enca  with  Iron  Ore  CNsk.. ~ - 

At  (Towers  Okre _ — 

ftedPfoer 

Approxdwtely  2.7  miles  dowmtream  d  Burtng- 
ton  Northern  nairoad — — ••• — 

MprtnanoMy  .8  inia  upatoam  d  U.&  nodaa 

69  and  75 - 

H«a  avdtobta  tar  kiapaeOon  d  the  Qiy  Hal. 

toe  Mdn,  Deniaan,  toxae. 


•166 

•171 

'155 

'178 

'199 
•»0 

•210 
•217 


'583 

'804 

•626 
•640 

•626 
•669 


•620 
•020 


'530 
•534 
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ScNim  ol  floodny  snd  tocsHon 

■bova 

^^ 

aonm 

laat 

(NGVD) 

IronOnCntk: 
ApproKinmely  20d  txt  uptWim  o>  conllmnc* 

'536 

AppmdrwMy  1.9  iMm  upaMMn  ol  Prwton 

Road 

•712 

ChoetimCnt 
htfmlntMi  SOO  fMi  upcnwn  ol  coRllMno* 

nflh  Imn  Or*  Crmk 

*538 

AppcoxinNMy  ^5  nl*»  upolrMm  ol  Moom 
Road . 

•731 

RCWt»1»,„ ., 

•511 

AppniKinMMy  2  iMn  «vt*wn  ol  VS.  ROUM 

•536 

M'bSf  ADry  WMu  Cfttk 

•660 

tvtmUMmi  1.7  iMm  upttMwi  ol  Stuo 

ROVilt  1?1           

•712 

BhfHcrth  BnfKft 

At  tm  ccnUmnw  «Mi  Iron  Or*  Craak 

ApprednwMy  1.0  mlot  upMMm  ol  SIM*  691... 
UvOmk 

At  ttw  oor«uerwo  «Hlh  Iron  »•  Croak .     . 

ApproRimrtilir  S2S  «Ml  upMraam  ol  loy  Lite 

Ro«)...       „    „.. 

AwfCMOaMt' 

Al  tfw  conllMnos  vMi  ChodM'  OmIc.-.^....^.—.. 

Approrimalaly  600  laal  doamaWam  ol  U3. 
Roma  62 

•626 
•706 

•625 

•660 
•625 
•741 

5SantfOMt 
Approxknataly  SOO  laat  upatraam  ol  Si«a 
Roula  1417 

•706 

mi  AmmM                      .         . 

•746 

Snarn  fit 
Approidmalaly  2.200  laat  dowrWaam  ol  KiS. 
Roula  62- 

•666 

•726 

WMtBrtoo  Cntic  Enlira  langUi  ol  abaani  wMan 
cwtir 

•620 

StmmQ: 
At  Via  oonfluanca  «Mi  ChoelaM  Craak.. ..  _ 

•693 

•ah  Choctaw  Craak 

•761 

CMTOoaft 
AnxoidmaMy  6.5  mlaa  i^niraam  ol  eonlhianoa 

vMh  Chmiair  Oaak 

*6S3 

Approalmalaly  7.6  iMaa  upatraam  ol  oonDuanoa 

Ktti  Owftafr  Crtali 

•676 

B(md'An!Crmk 
ApproKimaMy  690  laat  doiwwirawn  ol  MiMourt- 
Kmaa-Teas  RMroad        .        _    . 

•705 

Appnwimalalif  0.6  mlaa  upatraam  ol  Maaourt- 
"rttt-'i'trai  RMmail 

•723 

Mkp*  aarihMa  for  kN^adtai  at  tha  County 
Coirtioua*,  Shaman,  Taaaa. 

Jaapar  (dty).  Jaapar  CoMMy  (FEifM  Decfeat 
No.  7010) 

TfOW  Bnotc 

•207 

Appiu«ima»i>>  900  laat  upakwm  ol  Munaon 
SaaM  on  waat  iloa  rkfar  ..».«....»»...».».».„. 

272  Eaat  Lamar,  raapw.  Tan*. 
OedN*  No.  TUt) 

OUK  of  Uixioo: 

Vlanio  Dal  knar  TaxtandMl)       — .     . 

Tart  wan  acoaa*  road  to  Nuao**  Cointy  Park 
»to.1 

•241 

•14 
•10 

UgunaUadrm 

Packary  eh*nn*l  am  ol  Paekwy  Channal  Park... 
AppnadmaMy  1,000  laat  *outhw*at  ol  bayM* 

mouai  »<  Ofpu*  Cvtfll  Pm« 

•12 

•12 

Pato  Saoo  Dtlva.   ... 

•10 

County  Courttmna.  Coipu*  ChrM.  Tan*. 

Souroa  of  flooding  and  location 


I  (dty),  Orayaon  County  (FCMA  OeaM 
No.  6609) 

SmmiB: 
AfffnaimtMi  SO  laal  upatraam  ol  Union  Padl- 

ic  Railroad 

Appnndmataty  1M0  laat  upaaaam  ol  Tuck 

Straat 

£nf  fbr*  ftwf  CM  Oaafc 
AppioddmaWy  loaiaat  upatraam  ol  U.&  Roula 
62. 


ApproMtoVMltly   75   iMt   upcbMnt   of   Pscsn 
QravtRoad 


AppfQsAiMMy  1  ffiM  downittMni  of  DunhQion 


At  MoofO  Rood» 


I  lor  biapacllan  at  tha  City  Hal. 
4O0  North  Ru«k.  Shannwv  Taxat. 


VIMIawil0M  (loam)^  Qcayaon  County  IFCMA 


fiM<r4rcOa«*: 
ApproKinnataly  690  laat  dowtwtrawn  ol  Maaourt- 
KaniMTan*  Ralroad 


Appnadmaialy  OM  mla  t^^atraam  ol  kOaaour^ 
Kanaa»-Tans  Railroad 


fvrwwnpni.  Iff 


■I  0W  Ctty  Hril, 


I  (alty),  Indapandant  CNy  (RMA  OockM 
No.  TOM) 

Unamatf  rrAutwx  to  unto  aMr  AMr 
At  oonfluonoo  wNh  LMIo  Ottir  rwof  «»...«~...im»... 
ApproKhniMy  B50  iMl  upokMin  of  CranihMv 
StTML 


V¥Wm  almHJIi. 
Appraaknaialy  400  iaal  i4)*>aafn  of  oontuanoa 
««i  Unnwnad  Titiulary  to  UM*  Oltar  Rl«ar_ 
At  U.&  Roula  460 : 


umomrnm: 
ApproKknataly  500  laal  doamatraam  o4  Stala 
Route  43 


Al  oonHuanoa  ol  Unnamad  Titulary  to  LMa 
OBar  RIvar 


I  at  Owelty  HA 
215  E.  Mam  Saaal.  Badtord.  Vkgir*. 


(oNy). 
CauMy  (FEMA  Ooekal  No.  7017) 

fICMWv  CrVMt 

Approidmofly  1,000  f«M  i3cmmiim0n  of  QroMV 
brtor  tilFOol— «.»^— ■»— „.....^..^ ^ 

At  upMrMm  cofporvM  Mnnilt ■■■■ ■ 

DryOmk 

A!  oonflMno*  with  Howard  C>Mk„»« 

At  upttTMm  corporate  limnt. 

HMm  Cf99k: 

Al  comNMnoa  wnn  iiowara  utook  ^.„.»......„._..„. 

Appfo»dmoH*y  24a  foal  i^atovi  of  SMi 
Roma  92 — ~ 

34  w.  Main  Stroa^  wnMa  Sulpntf  SprtnQBt  Wool 


#OapOi 
In  loat 


*Elava- 

aon  in 

laal 

(NOVO) 


•726 
•745 

•769 
•771 


•670 
•669 


•705 
•723 


•641 
•920 


•892 
•692 


•636 
•641 


•1,636 
*1,679 

•1.950 
•1M6 


•1.665 
•1.902 


CM.  "Bud"  Schauerts. 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  92-167  Filed  1-6-92;  &45  am] 
MLLMQ  COOC  0719-094I 


DEPARTMENT  OF  DEFENSE 
4SCFRPart249 

Default  for  FaNure  To  SubmK  Revised 
Delivery  Schedule 

agency:  Department  of  the  Army.  DoD. 
action:  Interim  rule  with  request  for 
comments, 

summary:  a  class  deviation  from  FAR 
52.249-«  Default  (Fixed  Price  Supply  and 
Service),  has  been  requested  by  the  U.S. 
Army  Communications-Electronics 
Command  (CECOM),  Under  this 
deviation.  CECOM  Contracting  Officers 
(COs)  will  insert,  in  addition  to  the  FAR 
52I249.8  clause,  a  clause  entitled  Default 
for  Failure  to  Submit  Revised  Delivery 
Schedule,  which  broadens  the  scope  of 
the  52.249-8  clause  by  placing  additional 
obligations  on  contractors.  COs  will 
insert  the  Default  for  Failure  to  Submit 
Revised  Delivery  Schedule  clause  in 
production  contracts  for  a  three-year 
period. 

EFFECTIVE  DATE:  Interim  rule  effective 
January  7, 1992;  comments  must  be 
submitted  on  or  before  February  6, 1992. 
ADDRESSES:  Mail  comments  to: 
Headquarters,  U.S.  Army 
Communications-Electronics  Command, 
Attn:  AMSEL-LC-AB  (Mr.  fames  Scuro). 
Fort  Monmouth.  NJ  07703-5010  or  they 
may  be  delivered  to:  Headquarters,  U.S. 
Army  Communications-Electronics 
CoQunand,  Attn:  Legal  Office,  Mr.  )ames 
Scuro,  2nd  floor,  CECOM  Office 
Building,  Tinton  Falls,  NJ. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  James  Scuro  (908)  532-1143. 
SUPPIXMENTARY  INFORMATION:  This 

proposed  clause  will  give  COs  the 
contractual  rights  to  require  contractors 
to  submit  a  proposal  for  a  revised 
delivery  schedule,  along  with 
documentation  to  support  the 
reasonableness  of  the  proposed 
schedule,  within  30  days  of  the  COs 
notification.  If  the  CO  approves  the 
revised  delivery  schedule,  it  will  be 
incorporated  into  the  contract  as  a 
bilateral  modification.  A  failure  by  a 
contractor  to  submit  such  a  proposal 
and  supporting  documentation  within  30 
days  as  required,  or  within  any 
extension  of  time  granted  in  writing  by 
the  CO,  will  be  considered  a  failure  to 
make  delivery  within  the  meaning  of  the 
Default  clause  and  will  be  grounds  for 
terminating  the  contract  for  default. 

The  need  for  this  clause  arises  when  a 
contractor  fails  to  meet  the  contract 
delivery  schedule,  the  schedule  is 
subsequently  waived  by  the 
Government  and  the  contractor  then 
refuses  to  cooperate  in  the 
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establishment  of  a  revised  contract 
schedule.  In  the  absence  of  the  proposed 
clause  the  CO  is  forced  to  unilaterally 
impose  a  delivery  schedule  on  an 
uncooperative  contractor  and  then  has 
the  burden  of  proof  to  show  the 
reasonableness  of  that  schedule  if  the 
contract  is  subsequently  terminated  for 
default.  The  proposed  clause  will  place 
the  burden  of  developing  a  revised 
schedule  on  the  contractor  who  is  in  a 
better  position  to  evaluate  its  capability 
and  thereby  proposed  a  reasonable 
schedule. 

This  deviation  will  allow  the  use  of 
the  new  clause  for  three  years.  At  the 
end  of  the  three  year  period,  CECOM 
will  submit  a  report  showing  (1)  the 
number  of  contracts  in  which  the  clause 
was  included;  (2)  the  number  of  times 
the  clause  was  used:  and  (3)  CECOM's 
assessment  of  the  clause's  beneflt. 

List  of  SubjecU  in  48  CFR  Part  249 

Termination  of  contracts. 

For  the  reasons  set  forth  in  the 
preamble,  CECOM  amends  48  CFR  part 
249  as  follows: 

1.  The  authority  citation  for  part  249 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 10  U.S.C  2202.  DoD 
Directive  5000J5,  DoD  FAR  Supplement 
201.301. 

2.  Section  249.402-4  is  added  to  read 
as  follows: 


249.402-4    Dtfault  for  failurs  to  submit 
rsvlHd  dsHvsry  sdisduta. 

(a)  If  at  any  time  it  appears  that  the 
contractor  has  not  or  will  not  meet  the 
contract  delivery  schedule,  or  any 
extension  thereof,  the  Contracting 
Officer  shall  have  the  right  to  require  the 
contractor  to  submit  a  revised  delivery 
schedule  together  with  adequate 
documentation  to  support  the 
reasonableness  of  the  revised  schedule. 
The  revised  schedule  shall  provide  a 
specific  date  for  the  delivery  of  each 
deliverable  item  under  the  contract  and 
shall  not  be  submitted  subject  to  any 
contingencies. 

(b)  Unless  the  Contracting  Officer  has 
extended  the  time  in  writing,  the 
contractor  shaU  submit  the  revised 
delivery  schedule  within  thirty  (30)  days 
after  receipt  of  the  Contracting  Officer's 
written  request  for  it.  Such  request  shall 
not  be  deemed  a  waiver  of  any  existing 
delivery  schedule.  The  Contracting 
Officer  shall  have  thirty  (30]  days  after 
receipt  of  the  contractor's  response 
within  which  to  approve  or  disapprove 
the  contractor's  revised  schedule.  If  it  is 
approved,  the  parties  shall  incorporate  it 
into  the  contract  using  a  bilateral 
modification. 

(c)  If  the  contractor  fails  to  submit  a 
revised  delivery  schedule  as  specified  in 


subparagraph  (a)  above,  or  any 
extension  thereof  granted  by  the 
Contracting  Officer,  the  contractor  shall 
be  deemed  to  have  failed  to  make 
delivery  within  the  meaning  of  the 
"Default"  clause  of  this  contract  and 
this  contract  shall  be  subject  to 
termination. 
Kenneth  L  Denton, 

Army  Federal  Register  Liaison  Officer. 
[PR  Doa  92-218  Filed  1-6-62;  8:45  am] 

SNJJNQ  COOC  >71«-tMI 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1  and  655 
[Docket  No.  910926-1304] 
RIN  0648-AE19 

Atlantic  Madcerel,  Squid,  and 
Butterfish  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

action:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  Amendment  4  to  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterfish 
Fisheries  (FMP).  The  final  rule  will:  (1) 
Allow  annual  catch  specifications  to  be 
established  for  up  to  3  years;  (2) 
eliminate  the  existing  foreign  fishing 
"windows"  and  allow  the  Director, 
Northeast  Region,  NMFS  (Regional 
Director),  to  limit  times  and  areas  in 
which  foreign  directed  fishing  may 
occun  and  (3)  allow  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator)  to  impose 
special  conditions  on  joint  ventures  and 
directed  foreign  fishing,  including  the 
requirement  that  owners  and  operators 
of  foreign  vessels  purchase  domestic 
harvested  and  processed  fish  in  relation 
to  the  allocation  of  the  total  allowable 
level  of  foreign  fishing  (TALFF)  to  the 
Nation  of  the  flag  vessel.  Amendment  4 
revises  the  definition  of  overfishing  for 
Atlantic  mackerel;  while  not  codified, 
the  definition  is  referenced  in  tliis  rule. 

EFFECm^  DATE:Tebruary  6, 1992. 

ADDRESSES:  Copies  of  the  amendment, 
environmental  assessment  (EA),  and 
regulatory  impact  review  (RIR),  and 
other  supporting  documents  are 
available  upon  request  from  John  C. 
Bryson,  Executive  Director.  Mid-Atlantic 
Fishery  Management  Council,  room 
2115,  Federal  Building,  300  South  New 
Street  Dover,  DE 19901. 


TOR  nmnffiii  mtomiiation  contact: 
Myles  Raizin<  Resource  Policy  Analyst, 
S08-281-9104. 

SUrPLEMENTARV  INFORMATION: 

Amendment  4  makes  refinements  to  the 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries  management  regime,  llie 
current  regime  sets  a  biologically  based 
allowable  biological  catch  (ABC)  for 
each  year,  from  which  specifications  of 
optimum  yield  (OY)  are  derived.  The  OY 
takes  economic,  social,  and  ecological 
factors  into  consideration  under  the 
constraint  of  the  ABC.  Domestic  annual 
processing  (DAP),  domestic  annual 
harvest  (DAH),  joint  venture  processing 
(JVP),  and  TALFF  are  based  on  the  OY 
specifications.  These  specifications  are 
recommended  annually  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council).  The  Regional  Director  makes 
preliminary  and  final  specification 
determinations  for  the  fishery  based  on 
consultations  with  the  Council  and 
comments  from  the  public.  For  the 
purpose  of  annual  specifications,  the 
FMP  uses  a  fishing  year  of  January  1 
through  December  31.  The  actual  fishing 
season  is  prosecuted  from  November 
through  March.  The  OY  may  be  adjusted 
upward  to  the  ABC  during  Uie  fishing 
year  to  accommodate  DAH  needs.  Any 
adjustments  to  the  OY  are  published  in 
the  Federal  Register  following  a  public 
comment  period. 

In  recent  years,  the  Council  has 
recommended  that  special  conditions  be 
imposed  on  foreign  fishing  through  the 
foreign  fishing  permits.  These  conditions 
have  included  the  imposition  of  ratios  of 
directed  catch  to  joint  venture  and 
purchased  domestic  production.  Ratios 
are  a  method  to  distribute  allocations  in 
exchange  for  over-the-side  purchases 
and  purchases  of  domestically 
processed  product. 

Although  boundaries,  or  windows,  in 
which  directed  foreign  fishing  may  occur 
are  specified  in  50  CFR  part  611,  the 
foreign  vessels  have  been  granted 
exceptions  by  the  Regional  Director 
under  S  611.50(b)(7)  to  fish  outside  of 
them  for  several  years. 

Amendment  4  contains  a  revised 
definition  of  overfishing  for  Atlantic 
inackerel  that  is  implemented  by 
approval  of  the  amendment.  This  rule 
implements  three  management  measures 
of  Amendment  4:  (1)  Changes  the  period 
in  which  specifications  apply  from  1 
year  (annual)  to  3  years;  (2)  removes  the 
foreign  fishing  windows  but  allows  the 
Regional  Director  to  limit  the  areas  in 
which  foreign  fishing  can  occur  and  (3) 
allows  die  Assistant  Administrator  to 
impose  special  conditions  on  foreign 
fishing  permits,  including  ratios. 
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A  description  of  the  management 
measures  of  Amendment  4  and  their 
background  and  rationale  were 
discussed  in  the  proposed  raie  (56  FR 
47439;  September  19. 1991}  and  are  not 
repeated  here.  The  propoaed  rule  invited 
public  comments  through  October  28, 
1991.  The  comments  received  are 
summarized  and  responded  to  below. 

Comments  and  Responses 

Two  sets  of  public  comments  were 
received  and  are  summarized  as 
follows: 

Conunent:  One  conunenter  believes 
that  the  measure  removing  foreign 
fishing  windows  is  unjusUfied.  since  it 
gives  the  Regional  Director 
discretionary  power  to  detennioe  where 
foreign  fishing  may  occur. 

Response:  The  removal  of  forei^ 
fishing  windows  signals  a  response  to 
the  dynamic  nature  of  these  Tisheries 
and  enhances  the  ability  of  NMFS  to 
manage  these  stocks  of  fish  on  a  timely 
basis. 

Comment:  Both  commenters  felt  that 
the  measure  allowing  the  Assistant 
Administrator  to  impose  ratios  and 
special  conditions  may  cause  distress  to 
foreign  nations  applying  for  TALFF  or 
)VP  by  eliminating  flexibi&ty  of  their 
operations. 

Response:  This  n^easure  wiU  allow  the 
Assistant  Administrator  to  promote  the 
growth  of  the  U.S.  domestic  fishery 
while  applying  strict  conservation 
measures  to  the  management  regime  in 
terms  of  allocations  and  bycatch 
limitations. 

Classification 

Tlie  Assistant  Administrator 
determined  that  Amendment  4  is 
necessary  for  the  conservatipn  and 
management  of  the  Atlantic  mackerel, 
squid,  and  butterfish  Fisheries. 

The  Council  prepared  an  EA  that 
discusses  the  impact  on  the  environment 
as  a  result  of  this  rule.  Based  on  the  EA, 
the  Assistant  Administrator  concluded 
that  there  will  be  no  significant  impact 
on  the  human  environment  as  a  result  of 
this  rule.  You  may  obtain  a  copy  of  the 
EA  from  the  Council  (see  aookesses). 

The  Assistant  Administrator  has 
determined  that  this  rule  is  not  a  "major 
rale"  requiring  a  regulatory  impact 
analysis  under  E.0. 12291.  The  ride  is 
not  expected  to  have  an  annual  impact 
of  $100  million  or  more,  or  to  lead  to  an 
increase  in  costs  or  prices  to  consumers, 
individual  industries.  Federal,  state,  or 
local  government  agencies,  or 
geographic  regions.  No  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  VS. 


based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets  are  anticipated.  You 
may  obtain  a  copy  of  the  RIR  from  the 
Council  (see  AOOKSSCS}. 

This  nile  contains  no  coUection-of- 
information  reqiiirements  subject  to  the 
Paperwork  Reduction  Act. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
the  implementing  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  this  rule  lays  the  groundwork  for 
the  prosecution  of  joint  venture  fisheries 
in  Atlantic  mackerel  the  rule  itself  does 
not  impact  United  States  vessels.  The 
special  conditions  of  restricted  bycatch 
and  the  use  of  ratios  have  been  used  in 
the  management  of  this  fishery  for 
several  years.  However,  NOAA  bdieves 
that  these  conditions,  by  which  the 
fishery  is  managed,  should  be  explicitly 
stated  as  options  in  this  FMP. 
,     The  Council  determined  that  this  role 
will  be  implemented  in  a  manner  that  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  Federally-approved 
coastal  management  programs  of  New 
Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania.  Delaware. 
Maryland,  and  Virginia.  "Hiis 
determination  has  been  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act.  Massachusetts, 
Connecticut.  New  York,  New 
Hampshire,  Pennsylvania  and  Virginia 
concur  with  the  determinations. 
Delaware,  Rhode  Island,  Maryland,  did 
not  respond  within  the  statutory  time 
period;  therefore,  their  agreement  is 
presumed,  the  State  of  Maine  has 
responded  previously  that  fishery 
management  is  not  a  listed  activity 
imder  Maine's  coastal  management 
program  and  that  no  consistency  review 
was  required. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12812. 

List  of  Subjecto 

50  CFR  Part  611 

Fishing,  Fisheries,  Foreign  relations. 
Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  655 

Fishing,  Fisheries,  Vessel  permits  and 
fees. 


Dated:  December  31. 199!. 
Michael  F.  Tllbnni. 

Acting  Astiatant  Adininislixitor  for  Fisheriea, 
National  Marine  Fisheries  Senicff. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  chapter  VI  is 
amended  as  follows: 

PART  611— FOREIGN  FISHING 

1.  The  authority  citation  for  50  CFR 
part  611  continues  to  read  as  follows: 

Aodwiitjr  le  U.S  C.  1801  st  seg,  16  VS.C 
1971  et  Beq^  Z2,  VS.C.  1971  el  sag .  and  16 
U.S.C.13Ble{seq. 

2.  Section  611.50  is  amended  by 
deleting  Figure  1.  and  Table  1.  and 
revising  paragraph  611.50vb}(2)  to  read 
as  follows: 

S611^    Nwthwcst  Atla:>t)c  Ocean  nstiary. 

(b)  •  •  • 

(2)  Time  and  area  restrictions,  (i) 
Fishing,  including  processing,  scouting, 
and  support  of  foreign  or  U.S.  vessels,  is 
prohibited  south  of  35'  00*  N.  latitude, 
and  north  and  east  of  a  hoe  beginning  at 
the  shore  at  44'"22'  N.  latitude,  67°52'  W. 
longitude  and  intersecting  the  boundary 
of  the  EEZ  at  44*11'12"  N.  latitude, 
67'16'46"  W.  longitude. 

(ii)  Foreign  directed  fishing  under 
provisions  of  this  section,  other  than 
joint  venture  support  by  foreign  vessels, 
may  not  be  conducted  in  the  EEZ 
shoreward  of  20  nautical  miles  from  the 
baseline  from  which  the  territorial  sea  ia 
measured 

(iii)  The  Assistant  Administrator  may 
modify  the  20  nautical  mile  buffer  zone 
or  northern  or  southern  boundaries  or 
establish  other  area  restrictions  on 
forei^  fishing  if  necessary. 

(iv)  The  Regional  Director  may  modify 
the  20  nautical  mile  buffer  zone  or 
northern  or  southern  boundaries  or 
establish  other  time  and  area 
restrictions  if  he  determines  that; 

(A)  The  restriction  will  enhance  the 
availability  of  fish  to  domestic 
fishermen:  « 

(B)  The  restriction  mil  rsduc-e  the 
amount  of  the  bycatch  of  certain 
nontarget  species; 

(C)  The  restriction  will  reduce  gear 
conflicts  between  domestic^nd  foreign 
fishermen:  or 

(D)  The  restriction  will  enhance  the ' 
conservation  and  management  of  the 
fishery. 

(v)  The  Regional  Director  shall  consult 
with  the  Council  prior  to  giving  notice  of 
any  area  or  time  restriction.  The 
Secretary  shall  also  consult  with  the 
Coast  Guard  if  the  restriction  is 
proposed  to  reduce  gear  conflicts.  If  the 
Secretary  determines  after  such 
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consultation  that  the  restriction  appears 
to  be  appropriate,  he  shall  publish  a 
notice  of  the  proposed  restriction  in  the 
Federal  Register  together  with  a 
summary  of  the  information  on  which 
the  restriction  is  based.  Following  a  30- 
day  comment  period,  he  shall  publish  a 
final  notice. 

(vi)  The  Regional  Director  may 
rescind  any  restriction  if  he  determines 
that  the  basis  for  the  restriction  no 
longer  exists. 

(vii)  Any  notice  of  restriction  shall 
operate  as  a  condition  imposed  on  the 
permit  issued  to  the  foreign  vessels 
involved  in  the  Hshery. 


PART  655^ATLANTIC  MACKEREL, 
SQUID,  AND  BUTTERFISH  FISHERIES 

3.  The  authority  citation  for  50  CFR 
part  655  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  Section  655.22  is  amended  by 
revising  paragraphs  (a),  (b).  (c),  and  (d), 
redesignating  paragraph  (f)  as  paragraph 
(g),  and  adding  a  new  paragraph  (f)  to 
read  as  follows: 

§  655.2:    Procedures  for  determining  initial 
annual  amounts  and  adjustments. 

(a)  On  or  about  October  15  of  each 
year,  the  Council  will  prepare  and 
submit  recommendations  to  the 
Regional  Director  of  the  initial  annual 
amounts  for  the  Hshing  year  beginning 
January  1,  or  the  continuing  validity  of 
annual  specifications  for  the  upcoming 
Ashing  year  established  under 
paragraph  (f]  of  this  section,  based  on 


information  gathered  from  sources 
speciHed  in  paragraph  (e)  of  this  section. 
"Die  Council  may  also  recommend,  in 
order  to  facilitate  development  of  the 
U.S.  Hshery,  special  conditions  on  joint 
ventures  and  foreign  directed  fishing 
activities.  Such  conditions  may  include 
certain  ratios  of  TALFF  to  purehases  of 
domestic-harvested  fish  and/or 
domestic-processed  fish  in  relation  to 
the  initial  annual  amoimts. 

(b)  On  or  about  November  1  of  each 
year,  unless  annual  specifications  have 
been  established  under  paragraph  (f)(1) 
of  this  section,  the  Secretary  will  publish 
a  notice  in  the  Federal  Register  that 
speciHes  preliminary  initial  amounts  of 
OY.  DAH,  DAP,  JVP,  TALFF,  and 
reserve  (if  any)  for  each  species.  The 
amounts  will  be  based  on  information 
submitted  by  the  Council  and  from  the 
sources  speciHed  in  paragraph  (e)  of  this 
section.  In  the  absence  of  a  Council 
report,  the  amounts  will  be  based  on 
information  gathered  from  sources 
specified  in  paragraph  (e)  of  this  section 
and  other  information  considered 
appropriate  by  the  Regional  Director.  If 
the  preliminary  initial  amounts  differ 
from  those  recommended  by  the 
Council,  the  notice  must  clearly  state  the 
reason(s)  for  the  difference(s]  and 
specify  how  the  revised  specifications 
satisfy  the  9  criteria  set  forth  above  for 
the  species  affected.  The  Federal 
Register  notice  will  provide  for  a  30-day 
comment  period. 

(c)  The  Council's  recommendation  and 
the  information  listed  in  paragraph  (e)  of 
this  section  will  be  available  in 
aggregate  form  for  inspection  at  the 


o^ice  of  the  Regional  Director  during  the 
public  comment  period.  The  Council's  . 
report  on  specifications  established 
under  paragraph  (f)(1)  of  this  section 
will  also  be  available  for  inspection  at 
the  office  of  the  Regional  Director  upon 
receipt  from  the  Council. 

(d)  On  or  about  December  15  of  each 
year,  unless  annual  speciBcations  have 
been  established  under  paragraph  (f)(1) 
of  this  section,  the  Secretary  will  make  a 
Anal  determination  of  the  initial 
amounts  for  each  species,  considering 
all  relevant  data  and  any  public 
comments,  and  will  publish  a  notice  of 
the  final  determination  and  response  to 
public  comments  in  the  Federal  Register. 
If  the  final  amounts  differ  from  those 
recommended  by  the  Council,  the  notice 
must  clearly  state  the  reason(s)  for  the 
difference(3)  and  specify  how  ihe 
revised  specifications  satisfy  the  9 
criteria  set  forth  above  for  the  species    • 

affected. 
***** 

(f)(1)  In  accordance  with  the 
procedures  set  forth  in  this  section,  the 
Council  may  prepare  recommendations 
for  initial  annual  amounts  for  3 
consecutive  Ashing  years. 

(2)  TheSecretary  may  adjust  these 
annual  amounts  upward  or  downward 
to  produce  the  greatest  overall  beneAt  to 
the  United  States  at  any  time  prior  to  or 
during  the  Ashing  years  for  which  the 
annual  speciAcations  were  set,  by 
publishing  a  notice  and  providing  for  a 
30-day  comment  period,  followed  by 
publication  of  a  Anal  notice. 

[FR  Doc.  92-265  Filed  1-6-92;  8:45  am) 
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This  section  ef  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  o<  the 
proposed  issuance  of  rules  urd 
regutations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
maiung  priof  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  SO  and  52 

RIN  3150-ADBO 

Training  and  QuaHfication  of  Nuclear 
Power  Plant  Personnel 

agency:  Nuclear  Regulatory 
Conunission. 

ACTION:  Proposed  rule. 

SUMMARV:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  to  require  each  applicant  for 
and  each  holder  of  a  license  to  operate  a 
nuclear  power  plant  to  establish, 
implement,  and  maintain  a  training 
program  for  nuclear  power  plant 
personnel  based  on  a  systems  approach 
to  training.  The  proposed  rule  would 
require  that  the  training  program 
provide  qualified  personnel  to  operate 
and  maintain  the  facility  in  a  safe 
manner  in  all  modes  of  operation.  The 
rule  is  being  proposed  to  meet  the 
directives  of  section  306  of  the  Nuclear 
Waste  Policy  Act  of  1982.  The  proposed 
rule  generally  reflects  corrent  industry 
practice. 

DATES:  Hie  comment  period  expires 
March  9, 1992.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  Written  comments  to: 
The  Secretary.  U^.  Nudear  Regulatory 
Commission,  Washington,  DC  20555, 
ATTN;  Docketing  and  Service  Branch. 
Deliver  comments  to:  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville. 
Maryland,  between  7:30  a.m.  and  4:15 
p.m.  on  Federal  woricdays.  Copies  of  die 
draft  regulatory  analysis,  as  well  as 
copies  of  the  comments  received  on  the 
proposed  rule,  may  be  examined  at  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC. 


FOn  RmTMEIt  INFOmiATION  CONTACT: 
Morton  Fleishman,  OfBce  of  Nuclear 
Regulatory  Research,  telephone:  (301) 
492-3794  or  Mary  Ann  Biamonte,  Office 
of  Nuclear  Reactor  Regulation, 
telephone:  (301)  504-1073,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555. 
SUPPLEMENTARY  INFORMATION: 

Background 

Nudear  Waste  Policy  Act  of  1982 

In  section  306  of  the  Nuclear  Waste 
Policy  Act  of  1982  (NWPA).  Public  Law 
97-425,  the  NUC  was  "directed  to 
promulgate  regulations,  or  other 
appropriate  Commission  regulatory 
guidance  fur  the  training  and 
qualifications  of  civilian  nuclear  power 
plant  operators,  supervisors,  tedmicians 
and  other  operating  personnel.  Such 
regulations  or  guidance  shall  establish 
*  *  *  instructional  requirements  for 
civilian  nudear  power  plant  licensee 
personnel  training  programs."  In  order 
to  meet  this  directive,  on  March  20, 1965 
(50  FR 11147),  the  Commission  published 
a  Policy  Statement  on  Training  and 
Qualification  of  Nudear  Power  Plant 
Personnel.  The  policy  statement 
endorsed  a  training  accreditation 
program  managed  by  the  Institute  of 
Nuclear  Power  Operations  (INPO)  in 
that  it  encompassed  the  elements  of 
effective  performance-based  training 
and  provided  the  basis  to  ensure  that 
personnel  have  qualifications 
commensurate  with  the  performance 
requirements  of  their  jobs. 

In  addition  to  endorsing  the  INPO- 
managed  training  accreditation  program, 
the  1985  Policy  Statement  also 
recognized  the  INPO-managed 
accreditatimi  of  utility  training  for  the 
following  training  programs: 

(1)  Non-licensed  operator. 

(2)  Control  room  operator. 

(3)  Senior  control  room  operator/shift 
supervisor. 

(4)  Shift  technical  advisor. 

(5)  instrument  and  control  technidan. 

(6)  Electrical  maintenance  personnel 

(7)  Mechanical  maintenance 
persorutel. 

(8)  Radiological  protection  technidan. 

(9)  Chemistry  technidan. 

(10)  On-site  technical  staff  and 
managers. 

While  issuing  the  policy  statement, 
the  Commission  dedded  to  defer 
rulemaking  in  this  area  for  a  minimum  of 
two  years  in  order  to  allow  the  industry 


to  f»ntinue  its  initatives  to  upgrade 
training  programs  through  the  INPO- 
managed  training  accreditation  progranL 
Following  issuance  of  the  policy 
statement,  the  NRC  evaluated  the  INPO- 
managed  training  accreditation  program' 
over  a  two-year  period  and  concluded 
that  it  was  an  effective  program.  On 
November  18. 198a  theTVRC  published 
an  amended  policy  statement  in  order  to 
(1)  provide  additional  information 
regarding  the  NRC's  experience  with 
industry  accreditation,  (2)  change  the 
policy  regarding  enforcement  to 
eliminate  discretion  in  inspection  and 
enforcement  in  the  areas  covered  by  the 
1985  Policy  Statement,  and  (3)  reflect 
current  Commission  and  industry 
guidance.  The  NRC  staff  continues  to 
perform  training  inspections  at  different 
utilities  with  accredited  training 
programs  to  ensure  that  these  programs 
remain  effective. 

U.S.  Court  of  Appeals  Decision 

On  April  17,  igga  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  concluded  that  the  Commission's 
Policy  Statement  did  not  meet  the  intent 
of  the  Congressional  directive  to  create 
mandatory  requirements  for  personnel 
training  programs  at  dvilian  nuclear 
power  plants.  The  Court  remanded  the 
issue  back  to  the  NRC  for  action 
consistent  with  the  Court's  findings. 
Public  Citizen  v.  NRC.  901  F.2d  147  (D.C 
Cir.).  The  Conunission  requested  a 
rehearing  by  the  full  court  of  the 
decision.  The  request  was  denied  on 
June  19, 199a  On  November  26, 1990.  the 
Supreme  Court  denied  a  petition  for 
certiorari  by  the  Nudear  Utility 
Management  and  Resource  Council.  59 
U.SJLW.  3392  (November  26, 1990). 

Actions  Proposed  in  Response  to  the 
Court  Decision 

The  NRC  is  proposing  to  amend  10 
CFR  part  SO  to  require  each  applicant  for 
and  each  holder  of  a  Ucense  to  operate  a 
nudear  power  plant  to  establish, 
in^>Iement  and  maintain  a  training 
program  for  nudear  power  plant 
personnel  that  provides  qualified 
personnel  to  operate  end  maintain  the 
facility  in  a  safe  marmer  in  all  modes  of 
operation.  The  rule  is  being  proposed  to 
meet  the  directives  contained  in  section 
306  of  the  Nudear  Waste  Policy  Act  of 
1982  (NWPA),  Pub.  L  97-425,  as 
inteii>reted  by  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
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The  proposed  rule  would  amend  10 
CFR  part  50  to  require  training  programs 
to  be  derived  from  a  systematic  analysis 
of  job  performance  requirements. 
Current  industry  programs  have  been 
developed  consistent  with  this 
approach.  From  the  NRC's  monitoring  of 
industry  training  programs  since  the 
1985  policy  statement  went  into  effect, 
the  NRC  has  concluded  that  these 
programs  have  been  generally  effective 
in  ensuring  that  personnel  have 
qualifications  commensurate  with  the 
performance  requirements  of  their  jobs. 


Discussion 

The  safety  of  nuclear  power  plant 
operations  and  the  assurance  of  general 
public  health  and  safety  depend  on 
persoimel  performing  at  adequate 
performance  levels.  The  systematic 
determination  of  qualifications  and  the 
provision  of  effective  initial  training  and 
periodic  retraining  will  enhance 
confidence  that  workers  can  perform  at 
adequate  performance  levels. 
Qualifications  in  the  context  of  this  rule 
means  that  nuclear  power  plant 
personnel  have  completed  the  training 
program,  or  parts  thereof,  as  evidenced 
by  meeting  the  job  performance 
requirements,  and  are  permitted  to 
independently  perform  specific 
activities.  The  Commission  has  taken  an 
approach  in  this  proposed  rule  that 
would  specify  the  process  to  be   i 
implemented  by  applicants  and 
licensees  by  which  job  performance 
criteria  and  associated  personnel 
training  would  be  derived.  This 
approach  provides  for  flexibility  and 
site-speciHc  adaptations  in  the  training 
programs.  No  additional  cost  is 
anticipated  with  this  approach  for 
licensees  with  accredited  programs 
because  the  proposed  rule  is  believed  to 
be  consistent  with  existing  industry 
practice  for  persoimel  training. 

Approaches  to  the  rulemaking  other 
than  that  proposed,  which  establishes 
requirements  consistent  with  the 
programs  already  largely  developed  and 
implemented  by  the  industry,  were  not 
evaluated  in  detail.  There  is  no  evidence 
that  any  other  approach  would  provide 
greater  protection  of  the  public's  health 
and  safety  than  the  site-specific  training 
programs  called  for  in  the  proposed  rule. 
At  the  «ame  time,  other  approaches 
would  involve  greater  costs  to  the 
industry  and  the  NRC. 


Summary  of  Proposed  Rule 

Each  applicant  for  and  each  holder  of 
an  operating  license  for  a  nuclear  power 
plant  would  be  required  to — 

(1)  Establish  a  training  program  for 
certain  nuclear  power  plant  personnel 


who  perform  operating,  maintenance, 
and  technical  support  activities; 

(2)  Use  a  systems  approach  to 
training; 

(3)  Incorporate  instructional 
requirements  to  provide  qualified 
personnel  who  can  safely  operate  the 
facility  in  all  modes  of  operation; 

(4)  Periodically  review,  evaluate  and 
revise  the  training  program;  and 

(5)  Maintain  and  keep  available  for 
NRC  inspection  sufficient  records  to 
verify  the  adequacy  of  the  training 
program. 

Although  no  written  response  would 
be  required,  licensees  would  be 
expected  to  review  their  license  and 
other  commitments  for  consistency  with 
the  new  rule. 

The  Commission  has  also  developed 
conforming  amendments  to  10  CFR  parts 
50  and  52  to  accompany  the  proposed 
rule.  Two  changes,  to  parts  50  and  52, 
would  update  information  collection 
requirements  for  0MB  approval  and  are 
considered  minor.  The  other  change  to 
part  52  is  more  substantive  and  has 
been  developed  to  ensure  that 
applicants  for  a  combined  license 
(construction  and  operation)  will 
establish,  implement,  and  maintain  a 
training  program  in  accordance  with  the 
requirements  in  10  CFR  50.120.  The 
proposed  rule  is  not  intended  to 
preclude  vendor  training  programs 
developed  in  conjunction  with 
standardization  of  design. 

Discussion  of  Proposed  Rule 

A' new  section,  S  50.120,  would  be 
added  to  10  CFR  part  50,  entitled 
'Training  and  qualification  of  nuclear 
power  plant  personnel." 

The  proposed  rule  would  establish  the 
requirements  for  and  the  essential 
elements  of  the  process  to  be  used  by 
appUcants  and  licensees  to — 

(1)  Determine  training  and 
qualification  requirements  for  all 
appropriate  personnel;  (2)  develop 
corresponding  personnel  training 
programs  to  ensure  that  qualified 
personnel  are  available  to  operate  and 
maintain  the  facility  in  a  safe  manner; 
and  (3)  implement  and  maintain  these 
programs  effectively  on  a  continuing 
basis. 

Paragraph  (a).  "Apphcability," 
indicates  that  the  proposed  rule  would 
apply  to  each  applicant  for  and  each 
holder  of  an  operating  license  for  a 
nuclear  power  plant. 

Paragraph  (b),  "Requirements,"  would 
require  that  each  applicant  and  licensee 
establish,  implement,  and  maintain  a 
program  for  training  nuclear  power  plant 
personnel  which  addresses  all  modes  of 
operation  and  is  derived  from  a  systems 
approach  to  training  (SAT).  The  SAT 


was  selected  because  it  has  the 
following  characteristics: 

(1)  Training  content  and  design  are 
derived  from  job  performance 
requirements; 

(2)  Training  is  evaluated  and  revised 
in  terms  of  the  job  performance 
requirements  and  observed  results  on 
the  job; 

(3)  Trainee  success  in  training  can 
predict  satisfactory  on-the-job 
performance;  and 

(4)  Training  and  associated  programs 
can  be  readily  audited  because  they 
involve  clearly  delineated  process  steps 
and  documentation. 

The  SAT  process  contains  five  major 
elements  and  is  intended  to  requice  a 
training  system  that  will  ensure 
successful  performance  on  the  job  by 
trained  individuals.  The  elements  are — 

(1)  Analysis  of  job  performance 
requirements  and  training  needs; 

(2)  Derivation  of  learning  objectives; 

(3)  Design  and  implementation  of  the 
training  programs; 

(4)  Trainee  evaluation; 

(5)  Program  evaluation  and  revision. 
The  SAT  process  also  provides  a 
sequential  method  of  generating  the  type 
of  documentation  needed  for  training 
review.  Use  of  SAT  will  obviate  the 
need  for  additional-documentation  for 
NRC  review. 

The  SAT  process  is  a  generic  process, 
and  its  application  is  not  limited  to  a 
certain  subject  matter  or  to  specific 
licensee  personnel.  Training  programs 
based  on  job  performance  requirements 
have  been  syccessfully  used  by  the 
military  for  over  20  years,  and  by  the 
nuclear  industry  for  much  of  the  past 
decade.  Furthermore,  the  Commission 
has  recognized  the  appropriateness  of 
using  this  approach  to  training  in  its 
requirements  for  operator  licensing 
prescribed  in  §  55.31(a)(4),  and  for 
operator  requalilication  prescribed  in 
§  55.59(c). 

The  rule  would  provide  for  the 
training  and  qualification  of  the 
following  nuclear  power  plant 
personnel: 

(1)  Non-licensed  operator. 

(2)  Shift  supervisor  or  equivalent. 

(3)  Shift  technical  advisor. 

(4)  Instrument  and  control  technician. 

(5)  Electrical  maintenance  personnel. 

(6)  Mechanical  maintenance 
personnel. 

(7)  Radiological  protection  technician. 

(8)  Chemistry  technician. 

(9)  On-site  technical  staff  and 
managers.  Licensed  operators,  such  as 
control  room  operators  and  senior 
control  room  operators,  are  not  covered 
by  this  rule.  They  will  continue  to  be 
covered  by  10  CFR  part  55  for  both 
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initial  and  requalification  traiiung. 
Because  some  senior  control  room 
operators  may  also  be  shift  supervisors, 
only  those  aspects  of  training  related  to 
their  shift  supervisor  function  would  be 
covered  by  the  proposed  rule. 

The  rule  would  require  that  training 
programs  be  periodically  evaluated  and 
revised  as  appropriate,  and  also  be 
periodically  reviewed  by  management 
for  e^ectiveness.  Current  industry 
criteria  in  this  regard  involve  the 
evaluation  by  management  of  individual 
training  programs  on  a  continuing  or 
periodic  basis  to  identify  program 
strengths,  weaknesses,  and 
effectiveness.  These  evaluations  are 
normally  completed  within  a  three  to  six 
month  period  following  completion  of 
the  training  programs.  The  sum  of  these 
evaluations  results  in  a  comprehensive 
review.  Periodic  evaluations  of  the 
overall  training  programs  are  being  done 
within  the  four-year  industry 
accreditation  cycle.  The  Commission 
expects  the  above  practices  to  continue 
in  conformance  with  this  rule. 

Determination  of  job  performance 
requirements  and  training  needs  is  part 
of  analysis  in  the  SAT  process  and  is 
reflected  in  qualification  requirements. 
It  vnll  be  the  responsibility  of  the  facility 
appUcant  or  licensee  to  ensure  that  all 
personnel,  licensee  and  contractor, 
within  the  scope  of  the  proposed  rule 
have  qualifications  commensurate  with 
job  performance  requirements  for  those 
tasks  for  which  they  are  assigned.  Initial 
and  continuing  training,  as  appropriate, 
is  expected  to  be  provided  to  job 
incimibents  in  positions  covered  by  the 
proposed  rule. 

Each  applicant  and  licensee  would  be 
required  to  maintain  and  keep  available 
for  NRC  review  and  inspection  the 
materials  used  to  establish  and 
implement  required  training  programs 
for  the  affected  personnel.  Current 
industry  criteria  in  this  regard  involve 
retention  of  those  records  necessary  to 
support  management  information  needs 
and  to  provide  required  historical  data. 
In  general,  these  include  records  of 
program  development,  evaluation,  and 
revision  related  to  the  existing  gaining 
program.  The  NRC  inspection  of  training 
programs  has  found  that  sufficient 
records  are  being  retained  for  periods 
that  are  adequate  for  regulatory 
purposes.  The  Commission  believes  that 
no  additicNial  guidance  for 
recordkeeping  is  necessary. 

No  written  response  is  required  by  the 
proposed  rule.  However,  applicants  and 
licensees  would  be  expected  to  compare 
their  current  training  commitments  and 
licensing  bases  with  the  requirements  of 
the  proposed  rule.  Licensees  should  use 
the  results  of  this  comparison  to 


evaluate  and  revise,  as  appropriate, 
existing  technical  specifications  (e,g. 
perhaps  deleting  Standard  Technical 
Specification  Section  6.4— Training) 
and/or  previous  commitments.  This 
approadi  will  ensure  a  common 
uniinrstanding  of  training  commitments 
(betw«>en  applicants  and  licensees  and 
the  NKC  stafi]  when  future  inspections 
are  conducted. 

Impact  of  the  Rule  on  Existing  Industry 
Thu'ning  Programs 

The  rule,  if  adopted,  would  supersede 
the  Policy  Statement  on  Training  and 
Qualification  of  Nuclear  Power  Mant 
Personnel.  The  Commission  believes 
that  the  rule  would  not  result  in  any 
change  to  accredited  training  programs. 
Inspections  by  the  NRC  have  found  the 
programs  to  be  generally  acceptable. 
The  Commission  concludes  that  those 
training  programs  accredited  and 
implemented  consistent  with  the 
industry  program  objectives  and  criteria 
would  be  in  compliance  with  the 
requirement  of  this  regulation.  This 
conclusion  is  based  both  on  inspections 
by  fte  staff  which  have  found  the 
programs  to  be  generally  acceptable, 
and  the  staff's  review  of  documents 
which  provide  the  industry  program 
objectives  and  criteria.  An  applicant  or 
licensee  could  also  comply  with  the 
requirements  of  the  proposed  rule 
without  being  accredited. 

An  existing  Memorandum  of 
Agreement  between  INPO  and  the  NRC 
assures  that  the  NRC  will  be  aware  of 
any  modifications  or  updates  to  the 
industry's  program  objectives  and 
criteria  documents  which  would  warrant 
any  modification  in  the  NRC's  position 
expressed  above.  Hie  NRC  will  continue 
to  monitor  the  industry  accreditation 
process  by — 

(a)  Nominating  individuals  who  are 
not  on  the  NRC  staff  to  serve  as 
members  of  the  National  Nuclear 
Accrediting  Board  with  full  voting 
privileges; 

(b)  Having  an  NRC  staff  member 
attend  and  observe  selected  National 
Nuclear  Accrediting  Board  meetings 
with  the  INPO  staff  and/or  the  utility 
representatives; 

(c)  Having  NRC  employees  observe 
INPO  accreditation  team  site  visits: 

(d)  Reviewing  any  modifications  in 
the  program  objectives  and  criteria  as 
currently  described  in  the  National 
Academy  for  Nuclear  Training 
document  "The  Objectives  and  Criteria 
for  Accreditation  of  Training  in  the 
Nuclear  Power  Industry"  (ACAD  91- 
015);  and. 

(e)  Verifying  licensee  programs 
through  the  NRC  inspection  process. 


As  noted  above,  the  NRC  has  die 

ability  to  verily  compliance  with  this 
regulation  through  the  inspection 
program  and  will  do  so  as  appropriate. 
In  their  inspections  the  NRC  staff  will 
use  Inspection  Procedure  41500, 
"Training  and  Qualification 
Effectiveness,"  which  references  the 
guidance  in  NUREG-1220,>  'Training 
Review  Criteria  and  Procedures."  Based 
on  NRC  inspections  conducted  to  date, 
the  Commission  believes  that  the 
criteria  and  procedures  in  NUREG-1220 
provide  sufficiently  clear  guidance  to 
allow  applicants  and  licensees  to 
implement  effective  training  programs  in 
compliance  with  the  rule,  l^erefore.  the 
Commission  does  not  believe  it  is 
necessary  to  issue  a  regulatory  guide  to 
provide  additional  guidance  for 
complying  with  the  rule. 

Vendor-Developed  Programs 

In  10  CFR  part  52,  the  Commission 
articulated  the  goal  of  safety  through 
standardization  of  design.  The 
Commission  believes  that  the  benefits  of 
standardization  could  involve  the 
standardization  of  some  types  of 
training  associated  with  the  10  CFR  part 
52  design  certification.  Therefore, 
nothing  in  the  proposed  rule  is  intended 
to  preclude  standard  training  programs 
being  developed  or  implemented  by  a 
vendor.  For  example,  the  initial  training 
for  instrument  and  control  technicians 
related  to  a  particular  standard  design 
may  be  conducted  by  a  vendor.  As  a 
result  there  could  be  a  pool  of 
technicians  trained  by  the  vendor  on  the 
certified  design  available  for  hire  at  a 
nuclear  power  plant  site.  The  personnel 
however,  would  need  to  complete  site- 
specific  training  related  to  the 
administrative  and  operating  philosophy 
of  the  site  as  well  as  any  other  specific 
requirements  of  the  licensee. 

Thus,  the  requirements  for  personnel 
training  programs  prescribed  by  (  50.120 
do  not  prevent  a  vendor  bom  training 
personnel  or  from  developing  a  training 
process.  However,  it  is  important  to  note 
that  vendor  training  programs  are  not 
governed  by  the  proposed  rule  and  that 
Uie  licensee  is  ultimately  responsible  for 
ensuring  that  personnel  are  qualified. 


'  CoplM  of  NUREC-1220  may  be  purchaicd  from 
the  Superintendenl  of  Documenia,  VS.  CovetnmenI 
Printing  Ofiioe.  P.O.  Box  370B2.  Wathington.  DC 
20019-7062.  CopiM  an  alao  available  £ram  the 
National  Technical  Infonnatiaa  Service,  S2SS  Port 
Royal  Road.  Springflatd  VA  2»01.  A  copy  It  alao 
available  for  public  inepection  and/or  copjriag  at 
the  NRC  Public  Docomenl  Room.  2120  L  Straet, 
NW..  Umtr  Levri  of  the  Celman  Building. 
Waahiiwton.  DC 
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Applicants  for  a  Combined  License 

Part  52  is  being  amended  to  require 
that  applicants  for  combined  licenses 
establish,  implement,  and  maintain 
training  programs  in  accordance  with 
the  requirements  in  10  CFR  50.120. 

Invitalioii  To  Comment 

Comments  concerning  the  scope  and 
content  and  the  implementation  of  the 
proposed  amendments  are  encouraged. 
Comments  are  especially  solicited  on  (1) 
the  personnel  to  be  covered,  (2)  the 
impact  of  the  proposed  amendments  on 
industry  training  programs,  (3)  the 
relationship  of  the  industry's       I  . 
accreditation  process  to  the  proposed 
rule,  and  (4)  the  time  periods  chosen  for 
implementation  of  the  requirements. 
Suggestions  for  alternatives  to  those 
rulemaking  methods  described  in  this 
notice  and  estimates  of  cost  for 
implementation  are  encouraged. ' 

Finding  of  No  Significant  Environmental 
Impact  Availability 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  this  rule,  if 
adopted,  would  not  be  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environmental  and 
therefore  an  environmental  impact 
statement  is  not  required.  Numerous 
studies  have  shown  that  in  complex, 
man-machine  systems,  human  error  has 
often  been  the  overriding  contributor  to 
actual  or  potential  system  failures  that 
may  be  precursors  to  accidents.  With 
this  rulemaking,  the  NRC  is  emphasizing 
the  need  to  ensure  that  industry 
personnel  training  programs  are  based 
upon  job  performance  requirements. 
Personnel  who  are  subjected  to  training 
based  on  job  performance  requirements 
should  be  able  to  perform  their  job  more 
effectively,  and  with  few  errors. 
Therefore,  the  environmental  effect  of 
implementing  this  rule  would,  if 
anything,  be  positive  because  of  the 
reduction  in  human  error.  The 
environmental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  are  available  for 
inspection  at  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.  (Lower  Level). 
Washington,  DC.  Single  copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  are  available 
from  Morton  Fleishman.  Of&ce  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone:  (301) 
492-3794. 


UMI 


PapeTHrock  Reduction  Act  Statenant 

This  proposed  rale  amends 
infonnation  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq).  This 
rule  has  been  submitted  to  the  O^ce  of 
Management  and  Budget  for  review  and 
approval  of  the  paperwork 
requirements. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  780  hours  per  response, 
including  the  time  of  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  bidden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-7714),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019,  (3150- 
0011),  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
values  (benefits)  and  impacts  (costs)  of 
implementing  the  proposed  regulation 
for  personnel  training  and  qualification. 
The  draft  analysis  is  available  for 
inspection  in  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  Morton 
Fleishman  (see  A0ORESSE8  heading). 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  analysis  may 
be  submitted  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1989,  S  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  This  proposed 
rule  primarily  affects  the  companies  that 
own  and  operate  light-water  nuclear 
power  reactors  and  the  vendors  of  those 
reactors.  The  companies  that  own  and 
operate  these  reactors  do  not  fall  within 
the  scope  of  the  definition  of  "small 
entity"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  in  13  CFR  part  121. 
Because  these  companies  are  dominant 


in  their  aenrice  areas,  this  proposed  rule 
does  not  fall  wfdiin  die  purview  of  the 
Act 

However,  because  there  may  be  now 
or  in  the  hiture  small  entities  that  will 
provide  personnel  to  nuclear  power 
plants  on  a  contractual  basis,  the  NRC  is 
specifically  seeking  comment  as  to  how 
the  regulation  will  affect  them  a^d  how 
the  regulation  may  be  tiered  or 
otherwise  modified  to  impose  less    ' 
stringent  requirements  on  them  while 
still  adequately  protecting  the  public 
health  and  safety.  Those  small  entities 
who  offer  comments  on  how  the 
regulation  could  be  modified  to  take  into 
account  the  differing  needs  of  small 
entities  should  specifically  discuss  the 
following  items: 

(a)  The  size  of  their  business  and  how 
the  proposed  regulation  would  result  in 
a  significant  economic  burden  upon 
them  as  compared  to  larger 
organizations  in  the  same  business 
community. 

(b)  How  the  proposed  regulation  could 
be  modified  to  take  into  account  their 
differing  needs  or  capabilities. 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  proposed  regulation  was  modified  as 
suggested  by  the  commenter. 

(d)  How  the  proposed  regulation,  as 
modified,  would  more  closely  equalize 
the  impact  of  NRC  regulations  or  create 
more  equal  access  to  the  benefits  of 
Federal  programs  as  opposed  to 
providing  special  advantages  to  any 
individuals  or  groups. 

(e)  How  the  proposed  regulation,  as 
modified,  would  still  adequately  protect 
the  public  health  and  safety. 

The  comments  should  be  sent  to  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attn:  Docketing 
and  Service  Branch. 

Backfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule,  10  CFR  59.109.  does  not 
apply  to  this  proposed  rule  because 
these  amendments  are  mandated  by 
section  306  of  the  Nuclear  Waste  Policy 
Act  of  1982, 42  U.S.C.  10226.  Therefore,  a 
backfit  analysis  is  not  required  for  this 
proposed  rule. 

List  of  Subjects 

10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection. 
Incorporation  by  reference, 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors,  Radiation 
'  protection.  Reactor  siting  criteria, 
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Reporting  and  recordkeeping 
requirements. 

10CFRPart52 

Administrative  practice  and 
procedure,  Antitrust,  Backfitting, 
Combined  license.  Early  site  permit 
Emergency  planning.  Fees,  Inspection, 
Limited  work  authorization.  Nuclear 
power  plants  and  reactors.  Probabilistic 
risk  assessment,  Prototype,  Reactor 
siting  criteria.  Redress  of  site.  Reporting 
and  recordkeeping  requirements, 
Standard  design.  Standard  design 
certification. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  the  Nuclear  Waste  Policy 
Act  of  1982,  and  5  U.S.C.  553,  the  NRC  is 
proposing  to  adopt  the  following 
amendments  to  10  CFR  parts  50  and  52 
as  follows: 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTIUZATION 
FACILITIES 

1.  The  authority  citation  for  10  CFR 
part  50  is  revised  to  read  as  follows: 

Authority:  Sees.  102, 103, 104,  lOS,  161, 182. 
183, 186, 189,  68  Stat.  936. 937.  938.  948.  953. 
954, 955, 956,  as  amended,  sec.  234. 83  Stat 
1244,  as  amended  (42  U.S.C.  2132,  2133. 2134. 
2135,  2201.  2232.  2233.  2236,  2239,  2282);  sees. 
201.  as  amended.  202,  206,  88  Stat.  1242,  as 
amended.  1244. 1246  (42  U.S.C.  5841. 5842. 
5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601.  sec.  10,  92  Stat  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 185, 
68  Stat  936, 855,  as  amended  (42  U.S.C.  2131. 
2235):  sec.  102,  Pub.  L.  91-190. 83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.13.  50.54(dd),  and 
50.103  also  issued  under  sec.  108,  66  Stat  939. 
as  amended  (42  U.S.C.  2138).  Sections  50.23, 
50.35. 50.55.  and  50.56  also  issued  under  sec. 
185.  68  Stat  955  (42  U.S.C.  2235).  Sections 
50.33a.  S0.55a.  and  appendix  Q  also  issued 
under  sec.  102.  Pub.  L  91-190. 83  Stat  853  (42 
U.S.C.  4332).  Sections  5a34  and  50.54  also 
issued  under  sec.  204.  88  Stat.  1245  (42  U.S.C. 
5844).  Sections  50.5a  50.91,  and  50.92  also 
issued  under  Pub.  L  97-415,  96  Stat.  2073  (42 
U.S.C.  2239).  Sections  50.78  also  issued  under 
sec.  122, 68  Stat  939  (42  U.S.C.  2152).  Sections 
50.80-50.81  also  issued  under  sec.  184, 68  Stat 
954.  as  amended  (42  U.S.C.  2234).  Section 
50.120  is  also  issued  under  section  306  of  the 
NWPA  of  1982,  42  U.S.C.  10226.  Appendix  F 
also  issued  under  sec.  187, 68  Stat  955  (42 
U.S.C.  2237). 

For  the  purposes  of  sec.  223, 68  Stat  958,  as 
amended  (42  U.S.C.  2273):  SS  50.46  (a)  and 
(b).  50.54(c)  and  50.120  are  issued  under  sec. 
161b.  161i  and  161o.  68  Stat  948,  as  amended 
(42  U.S.C.  2201(b):  §S  50.7(a).  50.10(a)-(c), 
50.34  (a)  and  (e),  S0.44(a)-{c).  50.46  (a)  and 
(b).  50.47(b).  50.48(a).  (c).  (d).  and  (e).  S0.49(a), 
50.54 1  (a),  (i).  (i)(l).  (IHn),  (p).  (q).  (t).  (v),  and 
(y).  50.55(f).  S0.55a  (a).  (c)-(e).  (g).  and  (h). 
50.59(c).  50.60(a),  50.62(c),  SOM(b).  and  50.80 
(a)  and  (b)  are  issued  under  sec  161i,  68  Stat. 
949.  is  amended  (42  U.S.C  2201(i)):  and 


SS  50.49  (d),  (h),  and  (j),  50.S4(w).  (z).  (bb). 
(cc),  and  (dd),  50.SS(e),  S0.S9(b),  50.61(b), 
S0.62(b),  S0.70(a),  saTl  (sHc)  and  (e),  50.72 
(a).  50.73  (a)  and  (b),  Sa74,  saTS.  and  50.90 
are  issued  under  sec.  161o,  68  Stat.  950,  as 
amended  (42  U.S.C  2201(0)),       . 

2.  In  S  50.S,  paragraph  (b)  is  revised  to 
read  as  follows: 

SS0.8    Information  coUscUon 
rsqutrwiwnts:  0MB  approval. 

***** 

(b)  The  approved  information 
collection  requirements  contained  in  this 
part  appear  in  SS  50.30, 50.33,  50.33a, 
50.34.  50.34a,  50.35,  50.36,  50.36a,  50.48, 
50.49,  50.54,  50.55,  50.55a,  50.59,  50.60, 
50.61,  50.63,  50.64,  50.71,  50.72,  50.80, 
50.82,  50.90,  50.91,  50.120,  and 
appendixes  A,  B.  E,  G,  H,  I, ).  K.  M.  N,  O, 
Q,  and  R,, 

3.  Section  50.120  is  added  to  read  as 
follows: 

SS0.120   Training  and  quaRficaOon  Of 
nudoar  poww  plant  parsonnaL 

(a)  Applicability.  The  requirements  of 
this  section  apply  to  each  applicant  for 
(applicant)  and  each  holder  of  an 
operating  license  (licensee)  for  a  nuclear 
power  plant  of  the  type  specified  in 

§  50.21(b)  or  S  50.22. 

(b)  Requirements.  Each  nuclear  power 
plant  applicant,  by  (180  days  after  the 
effective  date  of  the  rule)  or  18  months 
prior  to  fuel  load,  whichever  is  later,  and 
each  nuclear  power  plant  licensee,  by 
(180  days  after  the  effective  date  of  the 
rule),  shall  establish,  implement  and 
maintain  a  training  program  derived 
bom  a  systems  approach  to  training  as 
defined  in  10  CFR  55.4.  The  training 
program  must  provide  for  the  training 
and  qualification  of  the  following 
nuclear  power  plant  personnel: 

(1)  Non-licensed  operator. 

(2)  Shift  supervisor. 

(3)  Shift  technical  advisor. 

(4)  Instrument  and  control  technician. 

(5)  Electrical  maintenance  personnel. 

(6)  Mechanical  maintenance 
personnel. 

(7)  Radiological  protection  technician. 

(8)  Chemistry  technician. 

(9)  On-site  technical  staff  and 
managers. 

The  training  program  must  incorporate 
the  instructional  requirements  necessary 
to  provide  qualified  personnel  to  operate 
and  maintain  the  facility  in  a  safe 
manner  in  all  modes  of  operation.  The 
training  program  must  be  developed  so 
as  to  be  in  compliance  with  the  facility 
license,  including  all  technical 
specifications  and  applicable 
regulations.  The  training  program  must 
be  periodically  evaluated  and  revised  as 
appropriate  to  reflect  industry 
I  experience  as  well  as  changes  to  the 


facility,  procedures,  regulations,  and 
quality  assurance  requirements.  The 
training  program  must  be  periodically 
reviewed  by  licensee  management  for 
effectiveness.  Sufficient  records  must  be 
maintained  and  kept  available  for  NRC 
inspection  to  verify  the  adequacy  of  the 
program. 

PART  52— EARLY  SITE  PERMITS; 
STANDARD  DESIGN  CERTIFICATIONS; 
AND  COMBINED  LICENSES  FOR 
NUCLEAR  POWER  PLANTS 

4.  The  authorify  citation  for  10  CFR 
part  52  continues  to  read  as  follows: 

Authority:  Sees.  103, 104, 161. 182. 183. 188. 
189,  68  Stat  938.  948,  953.  954.  955.  956,  as 
amended,  sec.  234, 83  Stat.  1244,  as  amended 
(42  U.S.C  2133,  2201.  2232,  2233,  2236.  2239. 
2282):  sees.  201,  202.  206.  88  Stat  1242. 1244, 
1246,  as  amended  (42  U.S.C.  5841.  5842.  5846). 

5.  In  S  52.8,  paragraph  (b)  is  revised  to 
read  as  follows: 

S  52.6    Information  coNoctlon 
raquiramants:  OIIB  approval. 

***** 

(b)  The  approved  information 
collection  requirements  contained  in  this 
part  appear  in  {§  52.15, 52.17,  52.29, 
52.45,  52.47,  52.57,  52.75,  52.77,  52.78,  and 
52.79. 

6.  Section  52.78  is  added  to  read  as 
follows: 

9Z.7B    conunn  oi  appacmona;  uanwiy 
and  ouaHficallon  of  nuelaar  Dowar  olant 


(a)  Applicability.  The  requirements  of 
this  section  apply  only  to  the  personnel 
associated  with  the  operating  phase  of 
the  combined  licenses. 

(b)  The  application  must  demonstrate 
compliance  with  the  requirements  for 
training  programs  established  in  S  50.120 
of  this  chapter. 

Dated  at  Rockville.  MD.  this  31st  day  of 
December,  1991. 

For  the  Nuclear  Regulatoiy  Commission. 
Samuel ).  Chilk, 
Secretary  of  Ute  Commission. 
[FR  Doc  92-247  Filed  1^8-92;  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 
13CFR  Part  121 

Sman  BualnoM  Size  Standards; 
Petroteum  Refining  Industry 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  revise  the 
size  standard  for  the  Petroleum  Refining 
Industry. 

SUMMAHV:  This  notice  advises  the  public 
that  the  Small  Business  Administration 
(SBA)  is  considering  a  revision  to  a 
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proposed  rule  establishing  the  size 
standard  for  a  small  business  in  the 
Petroleum  Refining  Industry.  The  size 
standard  is  currendy  no  more  than  1,500 
employees  and  no  more  than  a  50,000 
barrels  per  day  (BPD)  refining  capacity. 
On  May  3, 1991  the  SBA  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (56  FR  20382]  to 
eliminate  the  current  50,000  BPD 
component  ef  the  size  standard  and 
retain  the  1,500  employee  size  limit.  The 
comments  received  from  that  proposal 
indicated  the  need  to  retain  or  increase 
the  capacity  component  to  the  petroleum 
refiners  size  standard.  The  SBA  is 
considering  an  increase  of  that 
component  to  75,000  BPD  and  the  public 
is  invited  to  comment  on  the  merits  of 
such  a  revision. 

DATES:  Comments  must  be  submitted  on 
or  before  February  8, 1992. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Gary  M.  Jackson,  Director, 
Size  Standards  Staff,  U.S.  Small 
Business,  Administration,  409  3rd  Street 
SW.— suite  8150,  Washington,  DC  20416. 
FOR  FURTNEII  INFORMATION  CONTACT: 
Norman  S.  Salenger.  Economist,  Size 
Standards  Staff.  Tel:  (202)  205-6618. 
SUPPLEMENTARY  INFORMATION:  On  May 

3, 1991  the  SBA  published  in  the  Federal 
Register  (56  FR  20382]  a  notice  of 
proposed  rulemaking  to  change  the  size 
standard  for  the  Petroleum  Refining 
Industry  (Standard  Industrial 
Classification  code  2911)  from  no  more 
than  1,500  employees  and  no  more  than 
50,000  barrels  per  day  (BPD)  refining 
capacity  to  no  more  than  1.500 
employees.  By  eliminating  the  refining 
capacity  component  of  the  size  standard 
the  SBA  intended  to  simplify  the  size 
standard  and  make  it  compatible  with 
the  single  size  criterion  used  for  all  other 
industries.  In  addition,  this  change 
would  allow  refining  firms  now  slightly 
below  the  capacity  limit  to  expand  their 
refining  facilities  without  losing  their 
small  business  status. 

As  explained  in  the  proposed  rule, 
SBA  believes  small  refiners  should  be 
allowed  to  expand  beyond  50,000  BPD. 
Since  the  current  size  standard  was 
established  in  1975,  the  number  small 
refiners  as  well  as  their  share  oi  the 
industry's  refining  capacity  have 
steadily  diminished.  Since  1975,  most 
refineries  with  less  than  a  10.000  BPD 
refining  capacity  and  almost  half  of  the 
refineries  with  between  10,000  atid 
50,000  BPD  capacity  are  no  longer 
operating.  Diuing  this  16-year  period  the 
trend  has  been  an  increase  in  refineries 
with  over  100,000  BPD  refining  capacity. 
In  1975,  small  refiners  accounted  for  7.8 
percent  of  the  U.S.  refining  capacity 
while  by  1989,  this  share  had  decreased 


to  6.7  percent  New  environmental 
compliance  requirements  may  further 
diminish  the  small  business  share  of 
industry  capacity.  A  heavy  investment 
is  expected  to  be  needed  to  change 
refining  processing  equipment  and  some 
small  firms  may  not  be  able  to  meet  the 
investment  requirements. 

The  public  had  30  days  to  comment  on 
the  May  3, 1991  proposal.  This  comment 
period  was  extended  an  additional  30 
days  to  July  3, 1991  at  the  request  of 
eight  commenters,  including  three 
industry  associations.  The  SBA  also 
invited  comments  on  alternatives  to  the 
current  and  proposed  size  standard.  In 
response,  SBA  received  24  comments. 
Two  comments  supported  the  proposal 
as  presented.  However,  one  of  two 
commenters  also  suggested  that  SBA 
consider  increasing  the  BPD  capacity 
limit  to  173.000.  The  remaining  22 
commp.its  opposed  the  proposed  change 
with  8  .omments  recommending 
altemauves.  The  major  issues  raised  by 
the  commenters  and  the  SBA's  position 
are  discussed  below. 

Twenty-two  commenters 
recommended  that  SBA  retain  the  barrel 
per  day  capacity  component  of  the  size 
standard.  Eight  commenters  felt  that 
there  was  no  meaningful  relationship 
between  barrel  capacity  and  the  number 
of  refinery  employees.  Thus,  eliminating 
the  BPD  requirement  would  not 
accurately  reflect  a  small  petroleum 
refiner.  This  was  due  to  a  widely 
varying  degree  of  automation  among 
refineries  as  well  as  the  extent  to  which 
firms  are  engaged  in  nonrefining 
activities,  such  as  operating  petroleum 
retail  outlets.  In  conjunction  with  these 
comments,  the  capacity  level  was  cited 
as  a  better  measure  of  refinery  size  than 
employees.  The  SBA  is  persuaded  that 
there  is  a  tenuous  relationship  between 
employees  and  capacity  and  the 
previous  position  to  eliminate  the  barrel 
per  day  component  of  the  size  standard 
for  petroleimi  refining  should  not  be 
adopted. 

Ten  comments  from  firms 
recommended  no  change  to  the  current 
size  standards  without  offering  or 
discussing  alternatives.  The  five  large 
firms  taking  this  position  argued  that 
employees  do  hot  measure  true  size  of  a 
refining  firm  and  that  bona  fide  small 
refiners  would  be  hurt  if  large  firms 
were  included  as  small  business.  The 
small  firms  desiring  to  maintain  the 
current  size  standard  argued  that  a 
barrel  limitation  in  necessary  to  reflect 
the  capital  intensive  structure  of  the 
indusby.  The  small  firms  commented 
that  they  would  be  placed  at  a 
competitive  disadvantage  with  refiners 
which  would  be^considered  small  under 
the  proposal  because  eliminating  the 


BPD  requirement  would  qualify  firms 
with  capacity  as  much  as  three  times  the 
current  size  limit.  Further,  integrated 
refiners,  as  opposed  to  businesses  which 
are  primarily  refiners,  would  derive 
substantial  benefits.  The  Defense  Fuel 
Supply  Center  commented  that  the 
proposal  would  not  benefit  small  firms 
as  intended.  The  SBA  agrees  that  the 
change  proposed  on  May  3, 1991  could 
have  had  a  negative  impact  on  small 
firms.  However,  a  change  to  75.000  BPD 
is  expected  not  to  impact  negatively  on 
the  small  business  sector  of  the 
Petroleum  Refining  Industry.  The 
structural  changes  in  the  industry 
warrant  an  upward  adjustment  of  the 
capacity  component  of  the  size 
standard.  The  reasons  for  this  are 
explained  in  greater  detail  after  the 
discussion  of  the  comments. 

Five  firms  recommended  that  SBA 
increase  the  employee  component  of  the 
size  standard  for  petroleum  refiners  to 
2.000  employees  along  with  an  increase 
in  the  capacity  level.  Their  position  was 
that  this  would  permit  small  refiners 
with  widespread  retail  operations  to  be 
small  business.  The  SBA  does  not 
believe  an  increase  in  the  employee 
component  is  supportable.  Refining 
firms  with  1.500  to  2,000  employees  are 
substantially  engaged  in  nonrefining 
activities.  This  observation  indicates 
that  refiners  with  more  than  1,500 
employees  are  strong  enough  to  expand 
beyond  their  primary  business  base  and 
do  not  need  assistance  from  small 
business  programs. 

The  SBA's  concept  of  what  is 
considered  a  small  petroleum  refiner 
within  the  industry  evolved  from  the 
comments.  An  association  representing 
small  refiners  said  it  does  not  consider  a 
refiner  with  a  capacify  in  excess  of 
100,000  BPD  a  small  refiner.  A  large 
refiner  said  that  a  refiner  in  the  100,000 
BPD  to  150,000  BPD  rangewould  not  be 
a  small  refiner.  A  small  refiner  said  that 
under  the  May  3, 1991  proposal  a  175,000 
BPD  refiner  could  qualify,  but  no  firm 
with  that  capacity  could  be  deemed 
small.  A  larger  refiner  that  would 
become  small  under  the  proposed 
change  said  that  at  175,000  BPD  the 
change  from  small  to  large  occius. 
Although  these  views  differ,  the  general 
indication  is  that  a  firm  with  over 
100,000  BPD  refining  capacify  is  not 
viewed  by  the  industry  as  a  small 
refiner. 

Several  alternative  capacify  levels 
were  recommended  by  the  commenters. 
They  ranged  from  retaining  the  50.000 
BPD  limit  to  raising  it  to  175.000  BPD. 
The  most  frequently  mentioned 
alternative  (six  comments]  was  75.000 
BPD.  Four  small  firms,  below  a  50,000 
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BPD  capacity,  commented  that  a  75,000 
BPD  size  standard  was  acceptable  to 
.  them. 

Several  commenters  suggested  that  a 
capacity  level  in  excess  of  100,000  BPD 
may  be  appropriate.  Two  firms  and  an 
industry  association  recommended  that 
SBA  consider  a  capacity  size  standard 
of  75.000  BPD  per  refinery  with  a  limit  of 
137.500  BPD  for  multirefmery  firms.  This 
alternative  introduces  complications  to 
the  size  standard.  It  also  could  raise  the 
capacity  element  to  almost  three  times 
its  present  level  for  a  multirefinery  firm. 
(It  should  be  noted  that  a  capacity  level 
of  50,000  BPD  per  refinery  and  137,500 
BPD  per  firm  was  set  by  legislation  for 
the  purpose  of  defining  a  small  refinery 
firm  in  meeting  certain  environmental 
requirements.) 

The  smallest  capacity  increase 
suggested  was  to  65,000  BPD.  SBA 
believes  a  limited  increase  of  this 
amount  is  not  desirable  because  it 
would  not  permit  mergers  or 
acquisitions  among  some  small  refiners 
without  loss  of  their  small  business 
status. 

The  SBA  has  decided  that  the 
capacity  component  to  the  Petroleum 
Refinery  Industry  size  standard  should 
be  retained  and  be  increased  from  its 
current  50.000  BPD  level.  Such  a  change 
should  permit  small  refiners  that  are 
now  close  to  the  current  limit  to  expand 
their  plants  or  combine  with  other  small 
refiners  without  losing  their  small 
business  status.  The  change  in  the 
industry  structure  since  the  last  size 
standard  revision  in  1975  supports  an 
adjustment.  Such  a  change  should  be 
based  on  selecting  a  size  standard  that 
reflects  the  need  for  assistance  by  firms 
designated  as  small. 

SBA  is.  therefore,  considering  a 
revision  of  the  barrel  per  day  component 
to  75,000  BPD  from  50.000  BPD  and 
retaining  the  1,500  employee  component. 
Besides  being  within  the  industry's 
concept  of  a  small  refiner  and 
facilitating  a  moderate  expansion  or 
combination  by  currently  small  refiners, 
this  level  is  supported  by  the  industry's 
structure.  Firms  within  Oiis  standard  are 
primarily  operating  as  refiners  rather 
than  substantially  as  retail  marketers  or 
as  petroleum  explorers  owning  a 
refining  operation.  Firms  with  over 
75,000  BPD  refining  capacity  are 
integrated  into  petroleum  activities 
other  than  refining.  A  75,000  BPD  level 
would  allow  a  number  of  acquisition  or 
merger  opportunities  among  now  small 
refiners  without  loss  of  their  small 
business  status.  Such  a  combination 
may  help  to  alleviate  cost  pressures  of 
environmental  compliance  on  small 
refining  finns. 


SBA  is  publishing  this  notice  to  elicit 
further  information  from  the  public  prior 
to  the  issuance  of  a  final  rule.  In  order  to 
facilitate  such  pubUc  comments  SBA  has 
provided  this  notice  outlining  its  present 
thinking  based  upon  comments  received 
fit>m  the  May  3, 1991  proposed  rule,  as 
well  as  the  Agency's  own  study. 
However.  SBA  is  not  suggesting  that  the 
size  standard  outlined  in  this  notice,  or 
that  set  forth  in  the  May  3, 1991 
proposal,  will  be  adopted  as  the  final 
size  standard  for  the  Petroleum  Refining 
Industry.  Rather,  SBA  is  seeking 
additional  input  from  the  public  in  the 
formulation  of  a  final  size  standard 
which  will  reflect  a  more  suitable 
definition  of  a  small  business  in  the 
Petroleum  Refining  Industry.  As  such, 
any  final  rule  on  this  issue  adopted  by 
SBA  will  be  logical  outgrowth  of  Agency 
research  in  conjunction  with  public 
comment  from  both  the  proposed  rule 
and  this  notice. 

Dated:  December  29, 1991. 
Patricia  Saiki. 

Administrator,  U.S.  Small  Business 
Administration. 

[FR  Doc.  92-257  Filed  1-6-92:8:45  am]    . 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Abandoned  Mine  Land 
Reclamation  Program 

AQENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Indiana 
Abandoned  Mine  Land  Reclamation 
Program  (hereinafter  referred  to  as  the 
Indiana  Program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  30  U.S.C.  1231  et  seq..  as 
amended. 

The  proposed  amendment  pertains  to 
changes  to  SMCRA  made  by  the  AML 
Reclamation  Act  of  1990  which  became 
effective  October  1, 1991.  The  proposed 
amendment  is  intended  to  revise  the 
Indiana  Program  to  address  the  changes 
to  SMCRA  effected  by  the  amendments. 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  Program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 


written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  for  a  public  hearing,  if 
one  is  requested. 

DATCS:  Written  comments  must  be 
received  on  or  before  4  p.m.,  e.s.t.  on 
February  6, 1992;  if  requested,  a  public 
hearing  on  the  proposed  amendment  is 
scheduled  for  1  p.m.,  e.s.t.  on  February  3, 
1992;  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4  p.m.,  e.8.t.  on 
January  22, 1992. 

AOORCSSCS:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Richard  D.  Rieke, 
Director,  Indianapolis  Field  Office,  at 
the  address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public  > 
review  at  the  following  locations,  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays: 

Ofiice  of  Surface  Mining  Reclamation 
and  Enforcement,  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204.  Telephone:  (317)  226-6166. 

Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  room  295,  Indianapolis,  IN 
-     46204.  Telephone:  (317)  232-1547. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 

FOM  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  D.  Rieke,  Director, 
Telephone  (317)  226-6166;  (FTS)  331- 
6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  approval  of  the 
Secretary  of  the  Interior.  Information 
pertinent  to  the  general  background  on 
the  Indiana  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  Indiana 
program  can  be  found  in  the  July  26, 
1982,  Federal  Register  (47  FR  321110). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
914.20,  and  914.25. 
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n.  Discussion  of  th«  Proposed       { 
Amendment 

By  letter  received  by  the  OSM  on 
December  6. 1991  (Administrative  j 
Record  No.  BSfD-lOlO),  the  Indian* 
Department  of  Natural  Resources  I 
(IDNR)  submitted  a  proposed 
amendment  to  the  Indiana  Program  on 
its  own  initiative.  The  proposed    j 
amendment  consists  of  revised 
narratives  to  modify  several  sections  of 
the  approved  Indiana  Plan  as  provided 
for  by  30  CFR  884.13.  Specifically,  the 
following  areas  of  the  plan  are  being 
revised. 

(1)  Goals  and  Objectives  (30  CFR 
884.13(c)(1)) 

Indiana  is  revising  this  part  of  t&e 
plan  to  include  those  po8t-1977 
abandoned  mine  lands  and  water  made 
eligible  for  reclamation  by  the  AML 
Reclamation  Act  of  1990  which  amended 
SMCRA.  and  to  reflect  the  State's  use  of 
the  Set  Aside  Reclamation  Fund  for 
restoring  eligible  lands  and  water  after 
expiration  of  the  Federal  Program,  or 
implementation  of  an  Acid  Kfine 
Drainage  abatement  program. 

(2)  Project  Ranking  and  Selection 
Procedures  (30  CFR  884.13(c)(2))  I 

Indiana  is  changing  this  part  of  the 
plan  so  that  the  State's  project  priority 
system  directly  corre8{>onds  to  SMCRA. 
and  revises  the  Site  Evaluation  Matrix 
used  to  rank  potential  sites.  This 
narrative  also  incorporates  language  to 
reflect  SMCRA  amendments. 

(3)  Reclamation  oa  Private  Land  (30 
CFR8a4.13(c)(S))  I 

Indiana  modified  this  narrative  to 
include  a  policy  to  utilize  the  services  of 
an  independent  appraiser  when  a  lien 
evaluation  indicates  a  $2,500.00  or 
greater  increase  in  property  value  due  to 
reclamation.  i 

(4)  Public  Participation  Policies  (30  CFR 
884.13(c)(7)) 

Indiana  has  modified  this  part  of  the 
plan  to  reflect  organizational  changes  in 
the  State  agency,  and  provide 
clarification  concerning  these  changes. 

(5)  Organization  of  Designated  Agency 
(30  CFR  884.13(d)(1)) 

This  portion  oi  the  plan  is  being 
changed  to  reflect  State  agency    . 
organizational  changes  in  the 
Departmental  and  Division  levels,  and 
the  AML  agency's  changes  relating  to 
project  management 

(6)  Description  of  Eligible  Lands  and 
Water  (30  CFR  884.13(e)(l)(2)) 

Indiana  revised  this  part  of  the  plan  to 
address  post-1977  sites  eligible  for 


reclamation  imder  SMCRA  as  amended, 
as  to  description  and  reclamation 
objectives. 

Minor  wording  changes  may  occur  in 
other  sections  of  the  plan,  but  do  not 
substantively  change  the  plan. 

The  full  text  of  the  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
the  proposed  amendment  is  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.14,  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposes  by  Indiana  satisfies  the 
applicable  requirements  of  30  CFR 
732.15  for  the  approval  of  State  program 
amendments.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "dates" 
or  at  locations  other  than  the 
Indianapolis  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "ron  further  information 
CONTACT"  by  the  close  of  business  on 
January  22, 1992.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
ofiicials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  conmient  at  a  hearing,  a 
public  meeting,  rather  than  a  public 


hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 
Field  Office  by  contacting  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  "ADDRESSES".  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
Mining,  Underground  mining. 

Dated:  December  20, 1991. 
CarlCGoae, 

Assistant  Director.  Eastern  Support  Center. 
[PR  Doc.  92-240  Filed  l-e-«2, 8:45  am] 
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Fish  and  WHcWfe  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Initiation  of  Status  Review 
and  Request  for  Information  on  the 
Northern  Goahawk 

AQENCv:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  initiation  of  status 
review  on  the  northern  goshawk. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  reviewing  the  status 
^of  the  northern  goshawk  [Accipiter 
gentilis]  in  the  United  States.  The 
northern  goshawk  is  currently  being 
elevated  to  Category  2  status  throughout 
its  range  in  the  United  States  in 
response  to  information  indicating 
possible  population  declines  and  loss 
and  mod^ication  of  habitat.  The  Service 
requests  data  on  taxonomy,  distribution, 
population  trends,  habitat  use,  and  loss 
or  modification  of  habitat. 

dates:  Comments  and  materials  may  be 
submitted  to  the  Field  Supervisor  at  the 
address  listed  below  until  further  notice. 

ADDRESSES:  Information,  comments,  or 
questions  concerning  the  northern 
goshawk  status  review  may  be 
submitted  to  the  Field  Supervisor, 
Phoenix  Field  Office.  U.S.  Fish  and 
Wildlife  Service,  3616  West  Thomas 
Road,  suite  6,  Phoenix,  Arizona  85019. 
The  information,  data  and  comments  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  contact: 

Timothy  Tibbitts  at  the  above  Phoenix, 
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Arizona,  Field  Office  address  (telephone 
«02/379-4720  or  FTS  261-4720). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  northern  goshawk  [Accipiter 
gentilis)  occurs  in  forested  regions 
throughout  the  higher  latitudes  of  the 
northern  hemisphere.  Approximately  11 
subspecies  are  variously  recognized, 
with  7  occurring  across  northern  Eurasia 
(Pahner  1988).  Three  subspecies  are 
variously  recognized  in  North  America: 
A.  g.  atricapillus  occurs  throughout 
northern  North  America,  and  south 
through  the  western  states  to  southern 
Arizona  and  New  Mexico;  A.  g.  langi  in 
coastal  British  Columbia  and 
southeastern  Alaska;  and  A.  g.  apache 
in  the  mountains  of  southern  Arizona 
aiid  New  Mexico,  and  south  through  the 
Sierra  Madre  of  Mexico  [Johnsgard  1990, 
Monson  and  Phillips  1981,  Palmer  1988, 
Wattel  1973,  Webster  1988).  The  Queen 
Charlotte  Islands  goshawk  [A.  g.  langi] 
is  more  widely  recognized  than  the 
Apache  goshawk  [A.  g.  apache)  (Palmer 
1988),  and  both  are  likely  sympatric  to 
some  degree  with  A.  g.  atricapillus. 
Neither  the  Queen  Charlotte  nor  Apache 
goshawks  were  included  in  the  1983 
American  Ornithologists'  Union 
Checklist  of  North  American  Birds 
(AOU  1983). 

Sumnuuy  of  Status 

The  northern  goshawk  is  known  to 
experience  fluctuations  in  population' 
size,  density,  and  nesting  success, 
presumably  in  response  to  natural 
factors  such  as  prey  availability 
(Kenward  1982,  McGowan  1975, 
Wikman  and  Linden  1981).  A  number  of 
studies  have  found  population  declines 
and  loss  and  modification  of  habitat  are 
also  occurring,  especially  in  western 
North  America  (Crocker-Bedford  1986, 
Crocker-Bedford  1990a  and  1990b, 
Kennedy  1989,  Patla  1991,  Zinn  and 
Tibbitts  1990).  Also,  reestablishment  of 
the  goshawk  is  suspected  in 
northeastern  North  America,  where 
forest  habitat  is  recovering  from 
extensive  clearing  following  European 
settlement. 

In  recent  decades,  the  northern 
goshawk  has  been  the  subject  of 
numerous  studies,  particularly  on 
habitat  and  food  requirements,  as  well 
as  habitat  partitioning  among  the 
Accipiter  hawks  (e.g.  Anderson  1979, 
Bartelt  1974,  Reynolds  1983,  Reynolds 
1988,  Saunders  1982).  Many  studies  have 
attempted  to  investigate  the  implications 
of  forest  management  on  goshawk 
populations.  The  concern  has  been  that 
various  human  activities  (timber 
extraction,  conversion  to  agriculture, 


suppression  of  fire)  may  significantly 
alter  forest  structure  and  ecology. 

The  goshawk  is  a  high  trophic  level 
predator  dependent  upon  a  variety  of 
avian  and  manunalian  species.  The 
goshawk  has  been  considered  a 
valuable  "indicator  species,"  reflecting 
changes  in  overall  forest  ecology.  More 
recently,  however,  concern  has  been 
expressed  for  the  goshawk  (USPS  1991), 
including  a  petition  filed  with  the 
Service  to  list  goshawks  in  the 
southwestern  United  States  under  the 
Endangered  Species  Act  of  1^3,  as 
amended  (ESA)  (Silver  et  al.  1991). 

In  evaluating  the  petition,  the  Service 
concluded  that  goshawks  in  the 
southwestern  United  States  did  not 
comprise  a  distinct  population  and 
therefore  do  not  constitute  a  listable 
entity.  However,  the  Service  also 
determined  substantial  information 
exists  which  indicates  northern 
goshawk  population  declines,  and  loss 
and/or  modification  of  its  habitat  may 
be  occurring,  not  only  in  the  Southwest 
but  elsewhere  in  the  United  States. 

A  number  of  studies  have  reported 
declining  trends  in  goshawk  |)opulation8 
(Crocker-Bedford  1990a,  Kenn  >dy  1989, 
Patla  1991.  Zinn  and  Tibbitts  1990).  In 
response  to  concern  for  goshawk 
populations,  several  programs  have 
been,  developed  to  manage  habitat  to 
promote  goshawk  population  viability 
(Crocker-Bedford  1991.  Fowler  1988, 
Merrill  1989.  USPS  1991).  Thus,  concern 
now  exists  for  both  the  overall  forest 
ecology  and  for  goshawks  themselves. 

The  Service  has  determined  that 
substantial  scientific  and  commercial 
information  exists  to  indicate  goshawk 
numbers  may  be  declining  and  present 
and  future  threats  of  habitat  destruction 
or  modification  may  exist.  The  Service 
is  therefore  classifying  the  northern 
goshawk  [Accipiter gentilis]  as  a 
Candidate  species  (Category  2) 
throughout  its  range  in  the  United 
States.  Category  2  includes  those  taxa 
for  which  there  is  some  evidence  of 
vulnerability,  but  for  which  there  are  not 
enough  data  to  support  a  listing 
proposal  at  this  time.  Elevation  to 
Category  2  does  not  mandate  initiation 
of  a  status  review.  However,  because  of 
the  level  of  concern  for  the  goshawk,  the 
Service  is  initiating  this  status  review 
(50  CFR  424.15)  to  better  understand 
trends  in  population  size  and  stability 
and  loss  or  modification  of  habitat,  l^e 
Service's  Southwest  Region 
(Albuquerque,  New  Mexico)  will  assume 
lead  responsibility  in  pursuing  this 
status  review. 

The  Service  requests  information  on 
the  northern  goshawk  {Accipiter 
gentilis]  primarily  throughout  its  range 


in  the  United  States,  but  also  solicits 
information  on  the  species  in  Canada, 
Mexico,  and  Eurasia.  The  Service 
requests  information  primarily  on  the 
following  topics: 

1.  Population  trends  and  dynamics, 
and  documented  or  suspected 
influencing  factors. 

2.  Reproduction  trends  and 
documented  or  suspected  influencing 
factors. 

3.  Trends  in  loss,  modification,  and 
recovery  of  goshawk  habitat. 

4.  Qualitative  and  quantitative 
partitioning  of  habitat  by  goshawks  for 
wintering,  nesting,  and  foraging. 

5.  Taxonomic  clarification  of  North 
American  goshawk  subspecies. 

6.  Migration  and  dispersal. 
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Transportation. 
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100  Stat.  3500;  unless  otherwise  noted. 

Dated:  December  30, 1991. 
Richard  N.  Smith. 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  92-254  Filed  1-6-92;  8:45  am) 
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SO  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Planta;  Notice  of  90-Oay  Hnding 
on  Petition  To  Ust  the  Northern 
Goshawk  as  Endangered  or 
Threatened  In  the  Southwestern 
United  States 

AQENCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  petition  finding;  90- 

day  petition  finding  for  the  northern 

goshawlc. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90^Iay 
Hnding  for  a  petition  to  add  the  northern 
goshawk  [Accipiter gentilis)  in  Utah, 
Colorado,  New  Mexico,  and  Arizona  to 
the  List  of  Endangered  and  Threatened 
Wildlife.  The  Service  finds  that  the 
petition  has  not  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted, 
primarily  because  the  petition  has  not 
presented  substantial  information 
indicating  that  the  northern  goshawk 
[Accipiter  gentilis)  in  Utah,  Colorado, 
New  Mexico,  and  Arizona  constitutes  a 
listable  entity. 

DATES:  The  finding  aiuiounced  in  this 
notice  was  made  on  December  30, 1991. 
Comments  and  materials  related  to  this 
petition  Hnding  may  be  submitted  to  the 
Field  Supervisor  at  the  address  listed 
below  until  further  notice. 
ADDRESSES:  Information,  comments,  or 
questions  concerning  the  northern 
goshawk  petition  may  be  submitted  to 
the  Field  Supervisor,  Phoenix  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
3616  West  Thomas  Road,  suite  6, 
Phoenix.  Arizona  85019.  The  petition, 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Timothy  Tibbitts  at  the  above  Phoenix, 
Arizona,  Field  Office  address  (telephone 
602/379-4720  or  FTS  261-4720). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973  (Act)  (16  U.S.C. 
1531-1544),  require!!  that  the  Service 
make  a  finding  on  whether  a  petition  to 


list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  prompUy  in 
the  F^eral  Register. 

On  July  19, 1991,  the  Service  received 
a  petition  fit)m  Rebin  D.  Silver,  M.D., 
Maricopa  Audubon  Society,  to  list  the 
northern  goshawk  [Accipiter gentilis)  as 
an  endangered  species  in  Utah, 
Colorado,  New  Mexico,  and  Arizona. 
Co-sponsors  of  the  petition  were  the 
Arizona  Audubon  Council,  Southwest 
New  Mexico  Audubon  Society,  Mesilla 
Valley  Audubon  Society,  Forest 
Guardians.  Friends  of  the  Owls.  Greater 
Gila  Biodiversity  Project  HawkWatch 
International.  Inc„  Lighthawk.  Sierra 
Club  Grand  Canyon  Chapter,  and  Sierra 
Club  Rio  Grande  Chapter.  The  petition 
was  dated  July  12, 1991.  A  second 
petition  to  list  the  goshawk  throughout 
the  forested  west  was  received  from  Mr. 
Charles  Babbitt  of  the  Maricopa 
Audubon  Society,  and  co-sponsored  by 
the  Arizona  Audubon  Council, 
Southwest  New  Mexico  Audubon  - 
Society.  Mesilla  Valley  Audubon 
Society.  Forest  Guardians.  Friends  of  the 
Owls,  Greater  Gila  Biodiversity  Project, 
HawkWatch.  Rio  Grande  Chapter  Sierra 
Club,  and  Southern  Utah  Wilderness 
Alliance,  on  September  26. 1991.  The  90- 
day  finding  for  the  second  petition  is 
due  December  25. 1991. 

This  finding  is  based  on  various 
documents,  including  published  and 
unpublished  studies,  agency  documents, 
literature  syntheses,  field  survey 
records,  and  consultation  with  Service. 
Bureau  of  Land  Management  (BLM)  and 
U.S.  Forest  Service  (FS)  personnel.  All 
docimients  on  which  tMs  finding  is 
based  are  on  file  in  the  Phoenix.  Arizona 
Fish  and  Wildlife  Service  Field  Office. 

A  species  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  may  be  declared  an 
endangered  species  under  the  Act  A 
species  that  is  in  danger  of 
endangerment  (as  defined  above) 
throughout  all  or  a  significant  portion  of 
its  range  may  be  declared  a  threatened 
species  under  the  Act.  The  term 
"species"  is  defined  by  the  Act  to 
include  "subspecies  *  *  *   and  any 
distinct  population  segment  of  any 
species  which  interbreeds  when 
mature."  (16  U.S.C.  1532  (16))  Thus,  the 
first  issue  addressed  in  evaluating  this 
petition  was  whether  northern 
goshawks  in  Utah,  Colorado.  New 
Mexico,  and  Arizona  constitutes  a 
listable  entity,  i.e.  a  distinct  pcqmlation 
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segment  of  the  species  which 
interbreeds  when  mature. 

The  northern  goshawk  [Accipiter 
gentilis)  occurs  in  forested  regions 
throughout  the  higher  latitudes  of  the 
northern  hemisphere.  Approximately  11 
subspecies  are  variously  recognized, 
with  7  occurring  across  northern  Eurasia 
{Palmer  1988).  Three  subspecies  are 
variously  recognized  in  North  America: 
A.  g.  Qtricapillus  occurs  throughout 
northern  North  America,  and  south 
through  the  western  states  to  southern 
Arizona  and  New  Mexico;  A.  g.  langi  in 
coastal  British  Columbia  and 
southeastern  Alaska;  and  A.  g.  apache 
in  the  mountains  of  southern  Arizona 
and  New  Mexico,  and  south  through  the 
Sierra  Madre  of  Mexico  (lohnsgard  1990. 
Palmer  1988,  Monson  and  Phillips  1981, 
Wattel  1973,  Webster  1988).  The  petition 
therefore  requested  listing  geographical 
sections  of  both  the  A.  g.  alricapillus 
and  A.  g.  apache  subspecies. 

The  primary  evaluation  of  the  petition 
sought  to  determine  whether  or  not  the 
petitioned  action  involved  a  listable 
.  entity,  a  population  as  defined  by  the 
Act  and  current  draft  population 
policies.  The  petition  was  initially 
examined  to  determine  whether  a 
distinct  population  segment  which 
interbreeds  when  mature,  which 
exhibits  genetic  or  morphological 
distinctness  and/or  geographical 
isolation  was  identiHed.  Population 
criteria  were  applied  to  the  petitioned 
area  of  Utah,  Colorado,  New  Mexico, 
and  Arizona  (hereafter  "petitioned 
region"). 

The  petitioners  state  that  northern 
goshawks  in  the  petitioned  region 
constitute  "*  *  *  an  isolated  population, 
geographically  separated  from  other 
goshawk  populations  *  *  *"  (Silver  et 
al.  1991).  As  evidence  of  this  isolation, 
they  cite  various  studies  that  document 
(and  hypothesize)  only  short-range 
seasonal  dispersal  of  juveniles  (Crocker- 
Bedford  1991,  Widen  1985).  The 
petitioners  also  submit  that  genetic 
mixing  with  other  regions  is  unlikely  to 
result  from  migration,  citing  studies 
documenting  adult  northern  goshawks 
resident  in  breeding  habitat  throughout 
the  year  (McGowan  1975,  Widen  1985), 
and  sources  stating  that  goshawks  are 
largely  nonmigratory  (Brown  and 
Amadon  1968,  Hoffinnan,  HawkWatch 
International,  Inc.,  in  JUL,  1991, 
Johnsgard  1990,  Palmer  1988). 

1.  Genetic  or  Morphological 
Distinctness 

The  petition  presents  no  data 
demonstrating  genetic  or  morphological 
distinctness  of  goshawks  in  the 
petitioned  region.  The  petition  suggests 
the  Southwest  is  genetically  isolated. 


based  on  small  (30  miles)  dispersal 
ranges  docimiented  in  Swedish 
goshawks  by  Widen  (1985).  The  Service 
was  unable  to  locate  additional  data, 
and  determined  that  the  burden  of  proof 
for  genetic  isolation  rests  with  the 
'  petitioner  and  was  not  satisfactorily 
accomplished.  The  Service  does 
anticipate,  however,  the  comparison    - 
data  will  become  available  in  the  near 
future,  resulting  from  ongoing  studies  by 
the  U.S.  Forest  Service  and  private 
researchers. 

2.  Geographic  Isolation 

No  known  studies  have  demonstrated 
that  the  northern  goshawk  in  the 
petitioned  region  constitutes  a 
geographically  isolated  population.  The 
region  defined  in  the  petition  is  believed 
to  constitute  a  significant  portion  of  the 
goshawk's  range  in  North  America  but  is 
not  geographically  separated  from  other 
regions  containing  breeding  goshawks. 
Breeding  habitat  is  continuous  from 
within  the  petitioned  region  into 
adjoining  regions  at  several  points.  The 
Rocky  Mountains  provide  forested 
goshawk  breeding  habitat  from 
Colorado  north  into  Wyoming.  Habitat 
is  also  continuous  from  northern  Utah 
north  into  Idaho  and  Wyoming. 
Considerable  habitat  exists  in 
mountains  of  the  Great  Basin  west  of 
Utah  in  Nevada,  and  south  from 
southern  Arizona  and  New  Mexico  into 
northern  Mexico. 

Evidence  shows  that  goshawks  are 
capable  of  moving  (migration  or 
dispersing)  freely  into  and  out  of  the 
southwest.  Ho^an  [in  litt,  1991) 
reported  recovery  of  3  banded  goshawks 
105, 160.  and  1,050  miles  from  their 
respective  points  of  banding.  All  three 
were  subadult  birds;  they  were  banded 
during  autiunn  Captor  migrations. 
However,  the  best  available  evidence 
also  suggests  that  goshawks  tend  not  to 
make  significant  movements  for  the 
crucial  purpose  of  seeking  new  breeding 
sites.  Widen  (1985)  found  adult  male 
goshawks  tended  to  remain  on  breeding 
territories  through  the  year.  Adult 
females  and  subadults  did  disperse  in 
the  nonbreeding  season  but  rarely  more 
than  30  miles.  This  dispersal  was 
believed  to  be  driven  by  a  reduced  prey 
availability  in  the  nesting  habitat 
through  the  winter  months.  Several 
authorities  (Johnsgard  1990,  Paliher 
1988)  believe  goshawks  mate  for  life, 
thus  dispersing  adult  females  are 
expected  to  return  to  a  traditional 
nesting  territory.  The  fidelity  of 
goshawks  to  their  natal  area  for  nesting 
in  adulthood  is  not  currently  known. 

Data  suggests  goshawks  are  weakly 
migratory  at  best  and  after  adulthood 
may  be  year-round  residents  in  their 


breeding  habitat.  Goshawks  are 
proportionately  uncommon  at  migration 
concentration  points  where  congeneric 
Cooper's  hawks  and  sharp-shinned 
hawks  are  common  (Hoffman,  in  litt, 
1991).  Several  authors  (McGowan  1975, 
Widen  1985)  have  noted  adult  goshawks 
in  breeding  territories  through  the 
winter.  Without  marking  individuals 
these  cannot  be  confirmed  as  "year- 
round  residents"  but  are  often  assumed 
to  be.  The  alternative  is  unlikely,  that 
breeding  birds  would  abandon  their 
territories  to  invading  migrants. 
Regardless,  the  importance  of  migration 
in  genetic  mixing  between  geographic 
regions  is  not  likely  to  be  great.  By 
definition,  migration  involves 
individuals  moving  seasonally  between 
distinct  breeding  and  wintering  grounds 
and  does  not  provide  for  mixing  of 
individuals  from  diverse  geographical 
regions  for  reproductive  purposes. 

Service  biologists  considered  the 
above  information,  assisted  by  a  group 
of  Federal  biologists  from  the  FS  and 
BLM.  The  consensus  was  that  the 
petition  had  not  presented  substantial 
informatiqn  indicating  that  goshawks  in 
Colorado,  Utah,  New  Mexico,  and 
Arizona  constitute  a  distinct  vertebrate 
segment  (population).  Limited 
information  is  available,  and  exists  in 
two  limited  and  somewhat 
counterbalancing  data  sets.  On  one 
hand,  observations  at  migration  stations 
do  reveal  a  small  number  of  goshawks 
in  seasonal  migration.  Several  band 
returns  have  quantified  movements  in 
subadults  ranging  from  100  to  1,000 
miles.  Thus  goshawks  are  at  least 
capable  of  movement  into  and  out  of  the 
petitioned  geographic  area.  However, 
telemetry  data  suggests  goshawks  do 
not  tend  to  move  large  distances,  for 
piuposes  that  result  in  interbreeding  of 
individuals  from  widely  separated 
geographic  regions.  Evidence  suggests 
adults  (especially  males)  may  largely  be 
resident  year-round,  with  females  and 
subadults  dispersing  for  the  nonbreeding 
season,  presumably  in  search  of  prey. 
The  degree  of  philopatry  is  unknown  at 
this  time.  Thus,  the  best  available 
information  suggests  that  goshawks  are 
capable  of  considerable  geographic 
movement  sometimes  accomplish  these 
movements,  but  also  tend  to  remain 
near  their  breeding  sites. 

Given  the  relative  continuity  of 
goshawk  habitat  through  the  western 
United  States,  the  petitioned  area 
cannot  be  defined  as  a  distinct 
population.  While  evidence  suggests  it  is 
unlikely  that  goshawk  from  central 
Arizona  (for  example)  interbreed  with 
those  from  outside  the  petitioned  region, 
it  is  possible  that  interbreeding  takes 
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place  across  the  boundaries  of  the 
petitioned  region.  Goshawks  in  northern 
Colorado  may  interbreed  with  those  in 
southern  Wyoming,  30  miles  away.  The 
petition,  and  the  best  available 
information,  does  not  support  deHning 
goshawks  in  Utah,  Colorado,  New 
Mexico,  and  Arizona  as  an  exclusive, 
interbreeding  population. 

The  Service  fmds  that  the  data 
contained  in  the  petition,  referenced  in 
the  petition,  and  otherwise  available  to 
the  Service  does  not  present  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted. 
This  negative  90-day  finding  results  from 
the  failure  of  the  petitioner  to  present 
substantial  scientific  or  commercial 
information  indicating  that  northern 
goshawks  in  Utah,  Colorado,  New 
Mexico,  and  Arizona  satisfy  Service 
criteria  for  a  distinct  vertebrate 
population.  In  reviewing  the  petition  and 
all  known  relevant  information,  the 
Service  was  also  unable  to  demonstrate 
that  goshawks  in  the  Southwest  satisfy 
current  population  criteria  and, 
therefore,  found  that  the  segment  of  the 
goshawk's  range  identified  in  the 
petition  is  not  a  hstable  entity. 

The  Service  did  conclude  however, 
that  the  petition  did  present  substantial 
information  indicating  that  northern 
goshawk  population  declines  and  loss 
and/or  modification  of  its  habitat  may 
be  occurring.  Therefore  the  Service  has 
elevated  the  Northern  goshawk  [A. 
gentilis]  to  Category  2  status  in  the 
upcoming  Endangered  and  Threatened 
Wildlife  and  Plants;  Animal  Notice  of 
Review,  throughout  its  range  in  the 
United  States.  Initiation  of  a  status 
review  for  the  goshawk  in  its  range 
throughout  the  United  States  is 
announced  in  this  volume  of  the  Federal 
Register. 
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50  CFR  Part  17 

BIN  1018-AB10 

Captive-bred  Wildlife  Regulation 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  intent  to  propose  rule. 

summary:  Under  the  Endangered 
Species  Act  of  1973  (Act),  the  Fish  and 
Wildlife  Service  (Service)  regulates 
certain  activities  involving  endangered 
or  threatened  wildlife  of  non-native 
species  that  are  bom  in  captivity  in  the 
United  States.  This  is  currently 
accomplished  by  requiring  persons  who 
wish  to  conduct  otherwise  prohibited 
activities  %vith  such  wildlife  to  register 
with  the  Service,  i.e.,  to  obtain  a 
captive-bred  wildlife,  or  CBW, 
registration  [50  CFR  17.21(g)].  The 
Service  registers  persons  who  meet 
certain  established  requirements  and 
specifies  the  extent  of  the  activities  that 
those  persons  are  authorized  to  conduct. 
The  system  is  based  in  part  on  the 
definition  of  "enhance  the  propagation 
or  survival"  found  at  50  CFR  17.3.  The 


Service  believes  that  this  system  of 
regulation,  as  presently  implemented, 
may  impose  a  substantial  paperwork 
burden  on  ihe  public  as  weU  as  on  the 
Service  without  contributing 
appreciably  to  the  conservation  of  many 
affected  species.  Since  the  Service's 
primary  goal  under  the  Act  is  the 
conservation  of  wild  populations,  it 
wishes  to  conduct  a  review  of  the 
system  to  determine  whether  changes 
are  needed,  and  if  so,  what  those 
changes  should  be.  The  review  is  based 
upon  the  principle  that  regulatory 
actions  should  have  a  sound  biological 
basis  rather  than  representing  an  overly 
legalistic  interpretation  of  the  Act. 
Several  alternatives  including 
continuation  of  the  present  system  and 
the  current  definition  of  "enhance"  are 
presented.  The  Service  seeks 
information  and  comments  from  the 
public  that  will  contribute  to  this  review 
and  the  subsequent  decision  by  the 
Service  whether  to  propose  revised 
regulations.  Suggestions  for  other 
alternatives  not  presented  here  are 
welcome.  Information  on  species  that 
have  substantial  numbers  of  individuals 
that  are  surplus  to  breeding  programs  is 
also  solicited. 

dates:  The  Service  will  consider  all 
comments  received  by  March  9, 1992. 
ADDRESSES:  Send  comments  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  room  432,  Arlington,  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  P.  Jones,  or  Richard  K.    ' 
Robinson,  Office  of  Management 
Authority,  at  the  above  address  (703/ 
358-2093). 

SUPPLCMENTARY  INFORMATION:  The 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.) 
prohibits  any  person  subject  to  the 
jurisdiction  of  the  United  States  from 
conducting  certain  activities  with  any 
endangered  or  threatened  species  of  fish 
or  wildlife.  These  activities  include, 
among  other  things,  import,  export,  take, 
and  interstate  or  foreign  conunerce.  The 
Secretary  of  the  Interior  (or  the 
Secretary  of  Commerce  in  the  case  of 
certain  marine  species)  may  permit  such 
activities,  under  such  terms  and 
conditions  as  he  shall  prescribe,  for 
scientific  purposes  or  to  enhance  the 
propagation  or  survival  of  the  affected 
species,  provided  these  activities  are 
consistent  with  the  purposes  of  the  Act. 
The  Secretary  of  the  Interior's  authority 
has  been  delegated  through  the 
Directorate  of  the  Service  to  the  Office 
of  Management  Authority. 

The  Fish  and  Wildlife  Service 
(Service)  has  been  striving  to  achieve  an 
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appropriate  degree  of  control  over 
prohibited  activities  involving  living 
wildlife  of  non-native  species  bom  in 
captivity  in  the  United  States.  This  has 
been  difficult  to  achieve.  Twelve  years 
ago,  the  Service  issued  proposed  and 
final  rules  to  address  this  issue  (44  FR 
30044,  May  23, 1979,  and  44  FR  54002, 
September  17, 1979).  In  announcing  the 
final  rule,  the  Service  stated  that: 

The  proposal  followed  from  a  decision  by 
the  Service  that  activities  involving  captive 
wildlife  should  be  regulated,  as  required  by 
the  Endangered  Species  Act  of  1973,  but  only 
to  the  extent  necessary  to  conserve  the 
species.  As  reported  in  the  proposal,  strict 
regulation  has  interfered  with  the  captive 
propagation  of  wildlife.  It  has  caused  persons 
who  would  otherwise  breed  endangered 
species  to  cease  doing  so,  or  to  reduce  the 
number  of  offspring  produced  because  they 
could  not  readily  be  transferred  to  other 
persons. 

The  preamble  to  the  final  rule  also 
pointed  out  that  conservation  of  wild 
populations  must  be  the  Service's 
primary  goal. 

The  final  rule  amended  regulations  in 
50  CFR  17.21  by  adding  S  17.21(g).  which 
granted  general  permission  to  take; 
import  or  export;  deliver,  receive,  carry, 
transport  or  ship  in  the  course  of  a 
commercial  activity;  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  non-native  endangered  or 
threatened  wildlife  that  is  bred  in 
captivity  in  the  United  States.  In  other 
words,  the  regulation  itself  is  the  permit. 
In  order  for  persons  or  institutions  to 
operate  under  that  permit,  certain 
conditions  must  be  met: 

(1)  The  wildlife  is  not  native  to  the 
United  States  or  is  a  native  species 
determined  by  the  Service  to  be  eligible 
due  to  low  demand  for  taking  from  wild 
populations  and  the  effective  protection 
of  wild  populations; 

(2)  The  purpose  of  the  activity  is  to 
enhance  the  propagation  or  survival  of 
the  species; 

(3)  The  activity  does  not  involve 
interstate  or  foreign  commerce  with  non- 
living wildlife; 

(4)  Each  specimen  being  reimported  is 
uniquely  identified  by  means  that  are 
reported  in  writing  to  the  Service  prior 
to  export;  and 

(5)  Any  person  seeking  to  operate 
under  the  permit  must  register  with  the 
Service  by  showing  that  their  expertise, 
facilities,  or  other  resources  appear 
adequate  to  enhance  the  propagation  or 
survival  of  the  wildlife. 

This  registration  is  called  a  captive- 
bred  wildlife,  or  CBW,  registration. 

The  final  rule  also  amended  the 
definition  of  "enhance  the  propagation 
or  survival"  of  wildlife  in  captivity  to 
include  a  wide  range  of  normal  animal 


husbandry  practices  needed  to  maintain 
self-sustaining  and  genetically  viable 
populations  of  wildlife  in  captivity. 
Specifically  included  in  those  practices 
were  "culling"  and  "euthanasia." 
"Culling"  was  intended  to  mean  the 
removal  (including  by  destruction)  of 
animals  with  genetic  defects,  animals 
that  are  over-represented  in  the  gene 
pool  so  that  further  use  in  a  breeding 
program  would  result  in  inbreeding,  or 
animals  otherwise  unsuitable  for 
breeding.  "Euthanasia"  was  intended  to 
denote  the  true  mercy  killing  of  old  or 
incxirably  ill  or  injured  animals. 
Confusion  has  resulted  because  many 
holders  of  wildlife  characterize 
destruction  of  healthy  animals  for  any 
reason  as  euthanasia  if  the  animal  is 
given  a  quick  and  painless  death. 

Other  aspects  of  the  definition  of 
"enhance"  that  were  codified  in  1979 
and  are  still  in  use  today  include 
accumulation,  holding  and  transfer  of 
animals  not  immediately  needed  or 
suitable  for  propagative  or  scientific 
purposes,  arid  exhibition  in  a  manner 
designed  to  educate  the  public  about  the 
ecological  role  and  conservation  needs 
of  the  affected  species  (50  CFR  17.3). 
Since  these  definitions  appear  in  part  17, 
it  can  be  argued  that  they  apply  to  all 
types  of  endangered  species  permits  as 
well  as  to  CBW  registrations.  However, 
the  five  appUcation  requirements  for    . 
CBW  registrations  mandate  that  among 
other  things,  the  applicant  must  describe 
his/her  facilities  and  experience  in 
maintaining  and  propagating  listed 
wildlife,  and  if  appropriate,  the  manner 
in  which  the  applicant  intends  to 
educate  the  public.  The  qualifier  under 
the  education  clause  argues  that 
education  could  be  used  as  additional 
justification  for  issuance  of  registration, 
but  that  it  must  be  in  combination  with 
propagation  activities.  This  and  other 
questions  conceming.the  inclusion  of 
education  in  the  definition  of  "enhance" 
are  discussed  later  in  this  notice. 

"Harass"  is  another  definition  that 
merits  discussion  and  comment.  Section 
3  of  the  Act  defines  "take",  a  prohibited 
activity,  as  including  harassment. 
"Harass"  is  defined  in  50  CFR  17.3  as  an 
act  or  omission  which  creates  the 
likelihood  of  injury  by  annoying  wildlife 
to  such  an  intent  as  to  significantly 
disrupt  normal  behavioral  patterns, 
including  breeding,  feeding  or  sheltering. 
While  the  applicabiUty  of  this  concept  to 
animals  in  the  wild  is  obvious,  its 
applicability  to  captive-bom  wildlife  is 
not  so  clear.  Some  specific 
circumstances  can  obviously  be  defined 
as  harassment.  For  example, 
maintenance  of  unsafe  enclosure  is  an 
act  or  omission  that  creates  the 
likelihood  of  injury  to  the  animal  The 


Service,  in  cooperation  with  the  Animal 
and  nant  Health  Inspection  Service 
(Department  of  Agriculture)  constantly 
strives  to  ensure  ^at  captive  facilities 
for  endangered  or  threatened  species 
meet  the  requirements  of  the  Animal  , 
Welfare  Act.  The  problem  in  applying 
this  definition  generally  to  captive-bom 
wildlife  is  in  knowing  what  constitutes 
"normal  behavioral  patterns."  If  the 
animal  has  never  known  anything  but  a 
captive  environment,  then  presumably 
its  captive  behavior  is  "normal"  for  that 
specimen.  Public  comment  on  this  point 
is  solicited. 

The  Service  now  is  evaluating  the 
effectiveness  of  these  regulations  in 
accomplishing  the  purposes  of  the  Act, 
which  include  providing  a  means 
whereby  the  ecosystems  upon  which 
endangered  and  threatened  species 
depend  may  be  conserved  and  to 
provide  a  program  for  the  conservation 
of  those  species.  In  particular,  the 
Service  is  considering  the  practical 
effect  of  the  regulations  in  furthering 
conservation  programs  for  listed 
species.  This  includes  a  consideration  of 
whether  for  many  species  regulation  has 
had  any  significant  impact  upon  the 
species  in  the  wild. 

The  relaxation  of  strict  permit 
requirements  in  1979  was  followed  by 
the  development  of  captive-breeding 
programs  by  various  organizations  for 
listed  species  of  non-native  wildlife. 
This  development  was  not  entirely  due 
to  the  change  in  permit  requirements; 
however,  the  same  organizations 
previously  maintained  that  those 
requirements  were  an  obstacle  to  such 
programs. 

The  Service  welcomes  the 
development  of  organized,  long-term 
programs  for  the  maintenance  of 
captive-breeding  populations  of 
endangered  and  threatened  wildlife, 
such  as  the  Species  Survival  Plans  of  the 
American  Association  of  Zoological 
Parks  and  Aquariums.  Such  programs, 
involving  great  cost  and  effort,  can 
benefit  the  species  in  several  ways:  (1) 
By  preserving  the  existence  of  the 
species  in  the  event  that  wild 
populations  are  extirpated,  (2)  by 
enabling  persons  who  maintain  and 
study  the  captive  wildlife  to  gain 
knowledge  about  the  species  that  can  be 
applied  to  conservation  of  wild 
populations,  (3)  by  supplying  a  source  of 
animals  for  research  or  other  uses  to 
relieve  demands  on  wild  populations, 
and  (4)  by  creating  a  reservoir  of 
animals  that  can  be  drawn  upon  to 
reestablish  or  augment  wild  populations. 

In  view  of  these  actual  or  potential 
benefits,  the  Service  believes  that  the 
premise  underlying  the  approach  it 
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adopted  in  1979,  to  regulate  activities 
only  to  the  extent  necessary  to  conserve 
the  species,  aided  in  accoinplishing  the 
purposes  of  the  Act.  The  risks  of  this 
approach,  which  the  Ser\'ice  recognized 
and  addressed  in  its  regulations,  were 
as  follows:  (1)  Captive-bred  animals  of 
the  listed  non-native  species  might  be 
used  for  purposes  that  do  not  contribute 
to  conservation,  such  as  for  pets,  for 
research  that  does  not  benefit  the 
species,  or  for  entertainment;  and  (2) 
persons  might  conduct  prohibited 
activities  with  wild-caught  animals  of 
these  species  on  the  pretext  that  the 
animals  were  captive-bred. 

The  risk  that  captive-bred  animals 
might  be  used  for  purposes  that  do  not 
contribute  to  conservation  of  the  species 
must  be  viewed  in  terms  of  the  scope  of 
the  Act.  The  Act  prohibits  interstate 
commerce,  e.g.,  sale  or  transfer  of  a 
leasehold  interest  in  listed  wildlife  from 
one  person  to  another  across  a  state 
line.  It  does  not  prohibit  intrastate 
conunerce  [e.g.,  commerce  within  a 
single  State);  non-conunercial  interstate 
transfers  of  legally-taken  wildlife  [e.g., 
loans,  gifts);  possession  of  lawfully 
acquired  endangered  species;  or,  once 
lawfully  possessed  without  benefit  of  a 
permit,  use  of  them  in  ways  that  are  not 
encompassed  by  the  prohibition  against 
"take."  Given  these  limits,  the  Service 
cannot  fully  control  the  use  of  captive- 
bred  animals,  nor  mandate  compliance 
with  conservation  programs  by  persons 
holding  such  animals. 

Conservation  programs  involving 
captive-bred  non-native  species  are 
motivated  primarily  by  the  initiative  of 
organizations  that  run  them,  rather  than 
by  the  requirements  of  the  Act.  The 
Service's  approach  to  regulating 
prohibited  activities  with  captive-bred 
non-native  animals  has  been  associated 
with  an  increase  in  responsible  captive- 
breeding  programs,  hut  there  is  no 
indication  that  it  has  led  to  a  signiHcant 
increase  in  the  use  of  such  animals  for 
purposes  that  do  not  contribute  to 
conservation,  insofar  as  those  activities 
are  prohibited  by  the  Act.  The  Service 
believes  that  the  array  of  non-prohibited 
activities  cited  above,  coupled  with  the 
breeding  of  certain  species  to  surplus, 
has  contributed  more  to  the  proliferation 
of  uses  such  as  for  pets  than  has  any 
lack  of  regulatory  effort  on  its  part.  It  is 
true  that  some  of  the  less  common 
species  have  been  purchased  by 
entertainers  in  interstate  conunerce  by 
virtue  of  having  a  CBW  registration. 
However,  species  in  surplus  such  as 
Bengal  tigers  [Panthem  tigris  tigris)  and 
leopards  (Panthem  pardus)  that  are 
commonly  used  in  entertainment  are 
available  in  intrastate  commerce  in 


many,  if  not  most,  states.  Some 
entertainers  also  breed  animals  for  their 
own  use. 

The  risk  that  persons  might  conduct 
prohibited  activities  with  non-native  . 
animals  taken  from  the  wild  on  the 
pretext  that  they  were  captive-bred  is 
minimized  by  controls  on  importation. 
This  risk  is  the  reason  that  native 
species  generally  are  not  eligible  for 
treatment  under  this  system.  The  limits 
on  the  Service's  authority  to  control 
activities  with  animals  discussed  above, 
coupled  with  the  obvious  difficulty  of 
distinguishing  between  captive-bred  and 
wild-caught  animals  in  captivity,  make  it 
impractical  to  deal  with  this  risk  by 
means  of  internal  controls.  If  the  Service 
were  to  attempt  to  address  this  risk  by 
rigorously  controlling  activities  with 
animals  already  in  captivity  in  the 
United  States,  captive-breeding 
programs  could  be  adversely  impacted 
by  hindering  the  exchange  of  animals, 
and  the  costs  of  such  a  control  program 
would  be  prohibitive.  Import  controls 
have  improved  significantly  since  the 
Service  issued  regulations  on  captive- 
bred  wildlife  in  1979.  These 
improvements  include  an  enhanced 
capability  of  Service  law  enforcement 
personnel  at  ports  of  entry,  much 
broader  participation  by  govenunents 
around  the  world  in  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES),  and  the  addition  of  a  second 
enforcement  officer  to  the  staff  of  the 
CITES  Secretariat. 

During  1990,  there  were  about  850 
CBW  registrations.  At  least  50  percent 
of  these  are  for  species  that  appear  to 
have  been  bred  to  surplus — animals  that 
are  unsuitable  for  organized  breeding 
programs  aimed  at  preservation  of  the   ' 
species  because  of  unknown  genealogy, 
inbreeding,  over-representation  in  the 
gene  pool,  or  because  of  interbreeding  of 
different  subspecies  as  is  the  case  with 
the  "Bengal"  tiger.  While  these  tigers  are 
suitable  for  zoological  display  purposes, 
they  are  of  little  or  no  value  in  terms  of 
preserving  the  taxon  for  possible 
reintroduction  to  the  wild  because  they 
no  longer  have  the  same  genetic  makeup 
as  the  wild  population.  They  are  known 
in  the  zoo  community  as  "generic 
tigers." 

The  Service  believes  that  the  CBW 
system,  as  currently  implemented,  may 
be  more  burdensome  to  both  the  public 
and  the  Service  than  is  warranted  by  its 
contribution  to  conservation  of  wild 
populations.  If  so.  it  diverts  limited 
Service  resources  from  regulation  of 
activities  more  important  to  the  survival 
of  the  species.  These  include  protection 
of  native  endangered  and  threatened 


species,  control  of  import  and  export, 
regulation  of  activities  involving 
individuals  of  non-native  species  that 
were  taken  from  the  wild,  and 
implementation  of  other  laws  and 
treaties  such  as  CITES,  the  Migratory 
Bird  Treaty  Act,  the  Marine  Mammal 
Protection  Act,  the  Bald  and  Golden 
Eagle  Protection  Act  and  the  Lacey  Act 
(injurious  wildlife). 

One  possible  approach  to  the 
problems  discussed  above  would  be  to 
downlist  certain  captive  populations  of 
non-native  species  to  threatened  or 
threatened  due  to  similarity  of 
appearance,  and  promulgate  special 
rules  easing  regulation  of  them.  This 
would  be  limited  to  animals  bom  in 
captivity  in  the  United  States,  belonging 
to  species  present  in  large  numbers  with 
many  individuals  that  are  surplus  to 
organized  breeding  programs  for  various 
reasons.  However,  this  approach  is  not 
considered  as  an  alternative  within  the 
scope  of  this  notice,  which  considers 
possible  revisions  of  50  CFR  part  17. 
Implementation  of  this  approach  would 
involve  listing  actions,  the  procedures 
for  which  are  found  at  50  CFR  part  424. 
Various  other  alternatives  for  revision  of 
the  CBW  system  as  set  forth  in  50  CFR 
17.21(g)  are  discussed  below.  This  will 
be  followed  by  a  discussion  of  a 
possible  amendment  of  the  definition  of 
"enhance"  set  forth  in  50  CFR  17.3. 

Alternatives  for  the  CBW  System 

1.  Eliminate  Registration  Process 

Amend  50  CFR  17.21(g)  in  a  manner 
which  would: 

(1)  Leave  the  general  permit  issued  by 
section  17.21(g)(1)  in  place; 

(2)  Eliminate  the  requirement  for 
persons  to  register  with  the  Service  in 
order  to  conduct  certain  activities  under 
the  general  permission  granted  in  that 
section;  and 

(3)  Add  a  rebuttable  presumption  that 
any  otherwise  prohibited  activity 
involving  any  listed  wildlife  does  not 
meet  the  conditions  of  the  general 
permission,  granted  in  50  CFR  17.21(g]. 

The  term  "rebuttable  presumption" 
means  that  a  presumption  that  an 
activity  is  not  properly  authorized  can 
be  rebutted  by  evidence  that  it  is.  For 
example,  section  9(b)(1)  of  the  Act 
establishes  a  rebuttable  presumption 
that  a  specimen  is  not  entitled  to  the 
pre-Act  exemption  claimed  for  it  absent 
documentation  of  pre-Act  status. 

These  changes  would  not  be  expected 
to  significantly  increase  either  of  the 
risks  to  species  that  are  described 
above.  The  rebuttable  presumption 
woidd  apply  to  any  persons,  firms  or 
institutions  now  possessing  listed 
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species  whether  they  have  CBW 
registrations  or  not.  The  requirements 
for  detailed  record-keeping  and 
reasonable  access  to  inspect  those 
records  set  forth  in  50  CFR  13.46  and 
13.47  would  remain  in  place.  These 
regulations  require  all  permittees  to 
maintain  complete  and  accurate  records 
of  all  activities  and  transactions 
authorized  by  permit,  and  to  allow 
Service  agents  to  enter  their  premises  at 
any  reasonable  hour  for  inspection 
purposes.  Establishment  of  a  rebuttable 
presumption  could  be  justified  on  the 
grounds  that  activities  for  which  persons 
might  be  challenged  are  those  that  the 
Act  prohibits.  These  changes  would 
have  the  added  benefits  of  reducing  the 
paperwork  burden  on  the  public,  and  of 
shifting  the  resources  in  the  Service  that 
are  dedicated  to  administering  the 
registration  process  toward  types  of 
permit  administration  that  are  more 
important  in  achieving  the  purposes  of 
the  Act. 

One  drawback  of  this  alternative  is 
the  deletion  of  the  requirement  for 
annual  reports  by  persons  holding 
endangered  and  threatened  species. 
Many  of  the  species  covered  by  the 
regulation  are  rare  in  captivity  and/or 
are  difficult  to  breed.  Under  the  current 
system,  persons  and  organizations 
involved  in  serious  breeding  programs 
can  obtain  copies  of  annual  reports  for 
purposes  such  as  tracking  individual 
animals.  While  many  institutions 
participate  in  the  International  Species 
Inventory  System,  a  computerized 
system  that  keeps  track  of  wildlife  in 
captivity,  many  holders  of  listed  wildlife 
do  not. 

2.  Eliminate  Registration  for  Large 
Captive  Populations 

Amend  50  CFR  17.21(g)  as  discussed 
in  Alternative  1,  except  that  only 
species  present  in  the  United  States  in 
large  numbers,  including  many 
individuals  that  are  surplus  to  organized 
breeding  programs,  would  be  exempted 
from  the  registration  requirement.  As 
currently  implemented,  the  CBW  system 
\'irtually  mandates  that  the  registrant 
breed  his  animals.  It  is 
counterproductive  to  foster  breeding  of 
species  already  present  in  surplus 
numbers.  This  exemption  woidd  not 
prevent  those  so  inclined  from  breeding 
their  animals;  however,  the  Serxice 
should  not  be  in  the  position  of 
exacerbating  the  surplus  animal 
problem.  The  species  to  be  exempted 
from  the  registration  requirement  would 
be  identified  in  any  subsequent 
rulemaking  process,  with  due 
consideration  given  to  factual 
information  received  from  the  public. 
Possible  examples  would  be  peasants. 


Bengal  tigers,  leopards,  and  parakeets  of 
the  genus  Neophema.  Currently,  out  of 
approximately  850  registrants,  about  380 
(located  in  47  states  and  Puerto  Rico) 
are  registered  for  pheasants,  and  about 
80  (in  32  states  and  Puerto  Rico)  for 
Neophema.  There  are  approximately  135 
registrants  for  members  of  the  cat  family 
(Felidae)  located  in  41  states,  llie 
majority  of  these  hold  only  Bengal  tigers 
and/or  leopards.  It  should  be  noted  that 
for  tigers,  the  registration  exemption 
would  only  apply  to  the  Bengal  tiger 
other  sub-species  of  tiger  for  which 
organized  breeding  programs  exist,  and 
which  are  not  so  abundant  in  captivity, 
would  continue  to  fall  under  the  current 
registration  requirement. 

This'altemative  would  preserve  the 
benefit  of  a  substantial  reduction  in 
burden  on  both  the  public  and  the 
Service,  and  would  also  preserve  any 
potential  benefits  that  may  accrue  to 
organized  breeding  programs  from  the 
registration  system. 

3.  No  Action 

Make  no  change  in  the  CBW  system, 
retaining  ciurent  registration  and  annual 
reporting  requirements.  No  change  in 
current  regulatory  practice  would  occur. 
There  would  be  no  change  in  existing 
risk  of  inappropriate  use  of  listed 
wildlife.  Existing  burden  on  the  public 
and  the  Service  would  continue.  This 
alternative  does  not  address  the 
question  of  whether  further  propagation 
of  species  in  surplus  should  continue  to 
be  encouraged,  if  not  mandated.  It 
would  also  continue  to  ignore  the  fact 
that  for  a  number  of  species,  their 
abundance  in  captivity  and  their  lack  of 
potential  for  release  to  the  wild  is  such 
that  it  can  be  argued  that  neither 
increased  nor  decreased  regulation  will 
have  any  material  impact  on  the  species 
in  the  wild.  As  stated  earlier, 
conservation  of  wild  populations  must 
be  the  Service's  primary  goal. 

Pomible  Amendment  of  the  Definitum  of 
"Enhance" 

"Exhibition  of  living  wildlife  in  a 
manner  designed  to  educate  the  public 
about  the  ecological  role  and 
conservation  needs  of  the  affected 
species"  is  now  deemed  to  constitute 
enhancement  of  survival  of  the  species 
(50  CFR  17.3).  Such  exhibition  thus 
qualifies  as  justification  for  issuance  of 
a  permit  and,  at  least  in  part,  for  a  CBW 
registration  for  endangered  species. 
Theoretically,  properly  designed  and 
delivered  educational  materials  could 
serve  to  enhance  the  prospects  for 
survival  of  endangered  and  threatened 
species  by  increasing  pubUc  awareness 
and  stimidating  interest  in  the  plight  of 
listed  species.  This  would  be  more  likely 


in  the  case  of  endangered  species  native 
to  the  United  States,  where  the 
American  public  can  have  much  more 
influence  on  the  fate  of  species  than 
they  can  in  the  case  of  species  in  other 
countries.  Possible  exceptions  would  be: 
(1)  Species  that  provide  popular 
products  such  as  elephant  ivory,  to  the 
extent  that  the  public  would  be 
dissuaded  from  purchasing  the  product, 
and  (2)  "glamor"  species  for  which  the 
pubUc  could  be  moved  to  donate 
significant  amounts  of  money,  provided 
the  Service  could  ensure  that  the  funds 
were  spent  to  benefit  the  species  in  its 
native  country.  In  most  cases,  a  cause 
and  effect  relationship  between 
education  of  the  American  public  and 
any  significant  impact  on  the  survival  of 
non-native  species  in  the  wild  cannot  be 
determined.  This  presents  a  problem  in 
the  case  of  commercial  exhibitors 
seeking  to  use  education  as  the  sole 
justification  for  permits  or  CBW 
registrations.  Even  with  good  material 
and  a  good  faith  effort  at  delivery  by  the 
exhibitor,  there  may  be  a  limit  to  the 
amount  of  educational  content  a  pubhc 
which  came  (and  paid)  to  be  entertained 
will  absorb.  This  is  especially  true  for 
commercial  exhibitors  who  have  a 
limited  amoimt  of  time  to  present  their 
shows,  or  whose  educational  message  is 
delivered  in  social  settings  where  people 
may  not  be  receptive. 

Section  4(d)  of  the  Act  provides 
authority  to  issue  any  regulations  the 
Secretary  deems  necessary  and 
advisable  for  the  conservation  of 
threatened  species.  The  regulations  (50 
CFR  17.32)  give  public  education  as  one 
of  the  acceptable  purposes  for  issuance 
of  a  threatened  species  permit. 
However,  for  endangered  species 
permits  and  registrations  within  the 
scope  of  this  notice,  the  Act  itself 
specifies  scientific  purposes  or 
enhancement  of  propagation  or  survival 
as  the  only  acceptable  purposes. 
Therefore,  it  can  be  argued  that  a 
regulation  defining  education  as 
constituting  enhancement  of  survival  of 
an  endangered  species  goes  beyond  the 
intent  of  the  Congress.  Section  2(a)  of 
the  Act  (findings  of  the  Congress)  refers 
to  the  educational  value  of  endangered 
species  or  threatened  species,  but  this 
appears  to  be  in  the  context  of  "various 
species  of  fish,  wildfife,  and  plants  in 
the  United  States  *  •  *"  [section 
2(a)(1)— emphasis  added].  On  the  other 
hand,  section  3  defines  the  terms 
"conserve"  and  "conservation"  as  the 
use  of  all  methods  and  procedures 
necessary  to  aid  the  recovery  of  listed 
species  to  the  point  where  the  protection 
of  the  Act  is  no  longer  necessary. 
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The  Service  suggests  several  possible 
alternatives  to  treating  education  as  part 
of  the  definition  of  "eiiiiance"  in  50  CFR 
17.3.  Comments  and/or  suggested 
additional  alternatives  are  solicited. 

1.  Issue  No  Permits  Based  on  Public 
Education  i 

Delete  education  from  the  deHnition 
of  "enhance"  for  endangered  species 
and  from  the  regulations  governing 
issuance  of  threatened  species  peimits 
(50  CFR  17.32).  While  this  alternative 
might  possibly  be  more  consistent  with 
the  provisions  of  the  Act,  it  would 
assign  no  value  whatsoever  to  education 
as  a  tool  for  conserving  either  native  or 
non-native  listed  species. 

2.  Limit  Permits  for  Educational 
Purposes  to  Native  Listed  Species  Only 

Modify  50  CFR  17.3  and  17.32  so  that 
education  would  be  allowed  as  a 
purpose  for  native  endangered  and 
threatened  species  only.  Expand 
appropriate  sections  of  the  regulations 
to  provide  more  specific  guidajice  on 


types  of  educational  material  and 
activity  that  are  qualifying. 

3.  No  change  in  Definition  of  "Enhance" 

Allow  the  current  definition  to  remain 
in  §  17.3,  but  limit  its  applicability  to 
only  permits  and  CBW  registrations 
where  education  is  the  primary  purpose 
for  maintaining  the  animals. 

Public  Comments  Solicited 

The  Service  intends  that  any  proposed 
rule  will  be  accurate  and  as  effective  as 
possible  in  the  conservation  of 
endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  notice  are  hereby  solicited. 
Suggestions  for  alternatives  not 
discussed  in  this  notice  are  welcome. 
Information  and  statistics  are  solicited 
on  species  that  have  substantial 
numbers  of  individuals  that  are  surplus 
to,  or  unsuitable  for,  breeding  programs 


for  any  reason.  Such  information  would 
be  useful  to  the  Service  in  administering 
the  CBW  system  regardless  of  whether 
it  remains  unchanged,  and  could  be 
disseminated  for  use  by  those  interested 
in  captive  breeding. 

Author 

The  primary  authority  of  the  notice  is 
Richard  K.  Robinson,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  N.  Fairfax  Drive, 
Arlington.  VA  22203. 

list  of  subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Authority  continues  to  read:  16  U.S.C  1361- 
1407;  16  U.S.C.  1531-1544: 16  U.S.C.  4201- 
4245;  Pub.  L  99-625, 100  Stat.  3500. 

Dated:  December  31, 1991. 
Richard  N.  Smith. 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

[PR  Doc.  92-276  Filed  1-6-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  ttw  Secretary 

Meat  Import  Limitations;  Hrst 
Quarterly  Estimate 

Public  Law  88-482.  enacted  August  22, 
1964,  as  amended  by  Public  Law  96-177. 
Public  Law  10(M18,  and  Public  Law 
100-449  (hereinafter  referred  to  as  the 
"Act"),  provides  for  limiting  the  quantity 
of  fresh,  chilled,  or  frozen  meat  of 
bovine,  sheep  except  lamb,  and  goats; 
and  processed  meat  of  beef  or  veal 
(Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00. 
0201.20.20, 0201.20.40, 0201.20.60, 
0201.30.20. 0201.30.40, 0201.30.60,  0202. 
10.00, 0202.20.20,  0202.20.40,  0202.20.60, 
0202.30.20, 0202.30.40, 0202.30.60. 
0204.21.00,  0204.22,40,  0204.23.40, 
0204.41.00,  0204.42.40. 0204.43.40.  and 
0204.50.00),  which  may  be  imported, 
other  than  products  of  Canada,  into  the 
United  States  in  any  calendar  year.  Such 
limitations  are  to  be  imposed  when  the 
Secretary  of  Agricidture  estimates  that 
imports  of  articles,  other  than  products 
of  Canada,  provided  for  in  Harmonized 
Tariff  Schedule  of  the  United  States 
subheadings  0201.10.00,  0201.20.40, 
0201.20.60,  0201.30.40,  0201.30.60, 
0202.10.00, 0202.20.40. 0202.20.60. 
0202.30.40. 0202.30.60. 0204.21.00, 
0204^.40,  0204.23.40, 0204.41.00. 
0204.42.40, 0204.43.40.  and  0204.50.00 
(hereinafter  referred  to  as  "meat 
articles"),  in  the  absence  of  limitations 
under  the  Act  during  such  calendar  year, 
would  equal  or  exceed  110  percent  of 
the  estimated  aggregate  quantity  of  meat 
articles  prescribed  for  calendar  year 
1992  by  subsection  2(c)  as  adjusted 
under  subsection  2(d)  of  the  Act 

In  accordance  with  the  requirements 
of  the  Act,  I  have  made  the  following 
estimates: 

1.  The  estimated  aggregate  quantity  of 
meat  articles  prescribed  by  subsection 
2(c)  as  adjusted  by  subsection  2(d)  of 


the  Act  for  calendar  year  1992  is  1.192 
miUion  pounds. 

2.  The  first  quarterly  estimate  of  the 
aggregate  quantity  of  meat  articles 
which  would,  in  the  absence  of 
limitations  under  the  Act,  be  imported 
during  calendar  year  1992  is  1.274 
million  pounds. 

Done  at  Washington.  DC  this  31st  day  of 
December,  1991. 

Edward  Madigan, 

Secretary  of  Agriculture, 

[FR  Doc.  92-223  Filed  1-6-92:  8:45  am] 
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Agricultural  Stabilization  and 
Conservation  Service 

National  Marketlnfl  Quota  for  Fire- 
Cured  (Type  21),  Hre-Cured  (Types  22 
ft  23),  Daric  Air-Cured  (Types  35  &  36), 
Virginia  Sun-Cured  (Type  37),  and 
Cigar^ller  and  Cigar-Binder  (Types 
42-44  A  53-55)  Tobaccos 

agency:  Agricultural  Stabilization  cuid 
Conservation  Service  (ASCS)  (USDA). 
ACTION:  Notice  of  proposed 
determinations. 

summary:  The  Secretary  of  Agriculture 
is  required  by  the  Agricultural 
Adjustment  Act  of  1938.  as  amended,  to 
proclaim  by  March  1. 1992.  national 
marketing  quotas  for  Virginia  sun-cured 
(type  37— tobacco  for  the  1992-93. 1993- 
94.  and  1994-05  marketing  years  and  to 
determine  and  announce  the  amounts  of 
the  national  marketing  quotas  for  fire- 
cured  (type  21),  fire-cured  (types  22  ft 
23),  dark  air-cured  (types  35  ft  36). 
Virginia  sun-cured  (type  37),  and  cigar- 
filler  and  cigar-binder  (types  42-44  ft  53- 
55)  kinds  of  tobacco  for  the  1992-93 
marketing  year.  The  public  in  invited  to 
submit  written  comments,  views  and 
recommendations  concerning  the 
determination  of  the  national  marketing 
quotas  for  such  kinds  of  tobacco,  the 
conduct  of  the  referendum,  and  other 
related  matters  which  are  discussed  In 
this  notice. 

DATES:  Comments  must  be  received  on 
or  before  February  7. 1992,  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comment  to  the 
Director.  Commodity  Analysis  Division, 
room  3741,  South  Building,  ASCS,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington.  DC  20013.  All  written 
submissions  made  pursuant  to  the  notice 


will  be  made  available  for  public 
inspection  from  8:15  a.m.  to  4:45  p.m., 
except  holidays.  Monday  through 
Friday,  in  room  3741,  South  Building, 
14th  and  Independence  Avenue.  SW.. 
Washington.  DC. 

FOR  niRTHER  INFORMATION  CONTACT: 

Robert  L.  Tarczy,  Agricultural 
Economist,  Commodity  Analysis 
Division,  ASCS,  room  3736,  South 
Building,  P.O.  Box  2415,  Washington,  DC 
20013.  (202)  720-8839.  The  Preliminary 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  notice  and  the  impact  of 
implementing  each  option  is  available 
on  request  fi^m  Robert  L  Tarczy. 

•UPFLEMENTARY  INFORMATION:  This 

notice  has  been  reviewed  imder  USDA 
procedures  estabUshed  to  implement 
Executive  Order  12291  and  Department 
Regulation  1512-1  and  has  been 
classified  as  "not  major." 

The  matters  under  consideration  will 
not  result  in:  (1)  An  aimual  effect  on  the 
economy  of  $100  miUion  or  more;  (2) 
major  increases  in  costs  of  consumers, 
individual  industries,  Federal.  State  or 
local  government  agencies  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment 
investment,  productivity,  innovation,  the 
environment  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance 
to  which  this  notice  applies  are: 
Commodity  Loans  and  Purchases; 
10.051. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Agricidtural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  provision 
of  law  to  pubUsh  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  46  FR 
29115  Oune  24. 1983). 

The  Agriailtural  Adjustment  Act  of 
1938,  as  amended  (hereafter  referred  to 
as  the  "Act"),  requires  that,  with  respect 
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to  Virginia  sun-cured  (type  37)  tobacco, 
the  Secretary  of  Agriculture  (Secretary) 
must  proclaim  by  March  1, 1992, 
national  marketing  quotas  for  the  1992- 
93, 199^-94,  and  1994-95  marketing 
years.  In  addition,  the  Secretary  is 
rec[.uired  to  conduct,  within  30  days  after 
proclamation  of  such  national  marketing 
quotas,  a  referendum  of  farmers  engaged 
in  the  1991  production  of  this  kind  of 
tobacco  to  determine  whether  they  favor 
or  oppose  marketing  quotas  for  such 
years.  For  Virginia  sun-cured  (type  37) 
tobacco,  the  1991-92  marketing  year  is 
the  last  year  of  the  three  consecutive 
marketing  years  for  which  marketing 
quotas  previously  proclaimed  will  be  in 
effect  for  this  kind  of  tobacco. 

The  Secretary  is  also  required:  (1)  To 
determine  and  announce  the  amounts  of 
the  national  marketing  quotas  with 
respect  to  fire-cured  (type  21),  fire-cured 
(types  22  &  23),  dark  air-cured  (types  35 
&  36),  Virginia  sun-cured  (type  37),  and 
cigar-filler  and  cigar  binder  (types  42-44 
&  53-55)  tobaccos  for  the  1992-93 
marketing  year,  (2)  to  convert  such 
marketing  quotas  into  national  acreage 
allotments  and  announce  the  allotments; 
(3)  to  apportion  such  allotments,  less 
reserves  of  not  to  exceed  1  percent  of 
each  kind  of  tobacco  respectively, 
through  county  ASCS  committees  among 
old  farms;  and  (4)  to  apportion  the 
reserves  for  use  in:  (a)  Establishing 
acreage  allotments  for  new  farms,  and 
(b)  making  corrections  and  adjusting 
inequities  in  old  farm  allotments.  The 
five  kinds  ofJobacco  to  which  this 
notice  applies  account  for  about  3 
percent  of  the  total  U.S.  tobacco 
production. 

Section  312(b)  of  the  Act  provides  that 
the  Secretary  shall  determine  and 
announce,  not  later  than  March  1, 1992, 
with  respect  to  kinds  of  tobacco 
specified  in  this  notice  of  proposed 
determinations,  the  amount  of  the 
national  marketing  quota  which  will  be 
in  effect  for  the  1992-93  marketing  year 
in  terms  of  the  total  quantity  of  tobacco 
which  may  be  marketed  that  will  allow 
a  supply  of  each  kind  of  tobacco  equal 
to  the  reserve  supply  level. 

The  aggregate  reserve  supply  level  for 
the  1991-92  marketing  year  for  the  5 
kinds  of  tobacco  discussed  in  this  notice 
was  determined  to  be  175  miHion 
pounds  (56  FR  20577).  The  proposed 
reserve  supply  level  for  the  1992-93 
marketing  year  will  range  between  150 
million  and  200  million  pounds.  The 
aggregate  total  supply  for  the  1991-92 
marketing  year  is  180.5  milhon  pounds 
based  on  carryover  of  123.6  million  and 
production  of  56.9  million  pounds. 

Section  312(c)  of  the  Act  provides 
that  within  30  days  after  a  national 
marketing  quota  ia  proclaimed  in 


accordance  with  section  312(a)  of  the 
Act  for  a  kind  of  tobacco,  the  Secretary 
shall  conduct  a  referendum  of  farmers 
engaged  in  the  production  of  the  crop  of 
such  kind  of  tobacco  harvested 
immediately  before  holding  the 
referendum  to  determine  whether  such 
farmers  are  in  favor  of  or  opposed  to 
such  quotas  for  the  next  three 
succeeding  marketing  years.  If  more 
than  one-third  of  the  farmers  voting  in  a 
referendum  for  a  kind  of  tobacco  oppose 
the  quotas,  such  results  shall  be 
proclaimed  by  the  Secretary  and  the 
national  marketing  quotas  so 
proclaimed  shall  not  become  effective, 
but  the  results  shall  in  no  way  affect  or 
limit  the  subsequent  proclamation  and 
submission  to  a  referendum  of  national 
marketing  quota  as  otherwise 
authorized  in  section  312. 

Section  313(g)  of  the  Act  authorizes 
the  Secretary  to  convert  the  national 
marketing  quota  into  a  national  acreage 
allotment  by  dividing  the  national 
marketing  quota  by  the  national  average 
yield  for  the  5  years  immediately 
preceding  the  year  in  which  the  national 
marketing  quota  is  proclaimed.  In 
addition,  the  Secretary  is  authorized  to 
apportion,  through  county  conunittees, 
the  national  acreage  allotment  to 
tobacco  producing  farms,  less  a  reserve 
not  to  exceed  1  percent  thereof  for  new 
farms,  to  make  corrections  and  adjust 
inequities  In  old  farm  allotments. 

Proposed  Determinations 

Accordingly,  comments  are  requested 
on  the  following  proposed 
determinations  for  the  kinds  of  tobacco 
listed  for  the  1992-93  marketing  yean 

1.  With  respect  to  fire-cured  (type  21). 
fire-cured  (types  22  &  23)  dark  air-cured 
(types  35  &  36),  Virginia  sun-cured  (type 
37),  and  cigar-filler  and  binder  (types 
42-44  &  53-55)  tobaccos: 

a.  The  amount  of  the  reserve  supply 
level,  within  the  aggregate  range  of  150 
and  200  million  pounds; 

b.  The  amount  of  the  national 
marketing  quota  for  each  kind  tobacco 
for  the  1992-93  marketing  year,  within 
the  aggregate  range  of  60  million  and  80 
million  pounds;  and 

c.  The  amounts  of  the  national 
acreage  allotments  to  be  reserved  for 
new  farms,  and  for  making  corrections 
and  adjusting  inequities  in  old  farm 
allotments,  within  the  aggregate  range  of 
100  to  500  acres. 

2.  With  respect  to  Virginia  sun-cured 
(type  37)  tobacco: 

a.  The  date  or  period  of  the  referenda 
for  determining  whether  quotas  will  be 
in  effect  for  the  1992-93. 1993-94.  and 
1994-95  marketing  years  for  such  kind  of 
tobacco;  and 


b.  Whether  the  referenda  should  be 
conducted  at  polling  places  rather  than 
by  mail  ballot  (see  7  CFR  part  717). 

Authority:  7  U.S.C.  1301, 1312  and  1313. 

Signed  at  Washington,  DC  on  December  31, 
1991. 

Keith  D.  Bjvk*. 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 
[FR  Doc.  92-262  Filed  1-6-92;  8:45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Meeting  of  the  Board 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB). 
ACnow;  Notice  of  meeting. '•_ 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB  or  Access  Board)  has 
scheduled  its  regular  business  meetings 
to  take  place  in  Washington.  DC  on 
Tuesday  and  Wednesday.  January  14- 
1.1. 1992  at  the  times  and  locations  noted 
below. 

DATES:  The  schedule  of  events  is  as 
follows: 

Location:  Embassy  Suites  Hotel,  1250 
22nd  Street,  NW..  Washington,  DC. 

Tuesday.  January  14, 1992: 
9  a.m.-12  p.m.— Working  Group,  Title  11 
1  p.m.-5  p.m.— Working  Group,  Title  II 

Wednesday,  January  15. 1992: 
9  a.m.-10:30  a.m.— Working  Group 

Meeting.  If  Necessary 
10:30  a.m.-ll:30  a.m.— Planning  and 

Budget  Committee 
1  p  jn.-3:06  p.m. — Business  Meeting 
MATTERS  TO  BE  considered:  At  its 
business  meeting,  the  Board  will 
consider  the  following  Agenda  Items: 

•  Approval  of  the  minutes  of  the 
January  8,  September  25,  and  November 
13, 1991  Board  meetings. 

•  Election  of  Officers. 

•  Board  Policy  of  Charging  for 
Training  Expenses. 

•  FY  92  Research  and  Technical 

Assistance  Projects. 

•  Delegation  of  Authority  to  the 
General  Counsel  to  sign  Federal  Register 
Correction  Notices. 

•  Pfocedures  to  Consult  with  DOJ  on 
Code  Certification. 

•  Federal  Register  Notice  setting 
research  priorities. 

•  Goals  and  Objectives. 

•  Approval  of  the  Fiscal  Year  1902 
Operating  Plan. 

•  Committee  Reports. 
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•  Title  11  Work  Group  Plan  of  Action. 

•  Complaint  Status  Report. 

•  Voting  by  Proxies. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  regarding  the 
business  meetings,  please  contact 
Barbara  A.  Gilley,  Executive  Officer, 
(202)  653-7834  (voice/TDD). 

SUPPLEMENTARY  INFORMATION:  Some 
meetings  may  be  closed  to  the  public. 
All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Lawrence  W.  Roffee,  Jr., 
Executive  Director. 

[FR  Doc.  92-242  Filed  1-6-^:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-5e3-009] 

Color  Television  Receivers,  Except  for 
Video  Monitors,  From  Taiwan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  requests  by  the 
petitioners,  a  domestic  interested  party, 
and  certain  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumpting  duty  order  on  color 
television  receivers,  except  for  video 
monitors,  from  Taiwan,  lliis  notice 
covers  14  manufacturers/  exporters  and 
the  period  April  1, 1990  throu^  March 
31, 1991.  The  review  indicates  the 
existence  of  dumping  margins  for  certain 
firms  during  this  period. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
differences  between  United  States  price 
and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECnVE  date:  January  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Marchal.  Leon  McNeill,  or 
Maureen  Flannery,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2923. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  December  16, 1991.  the 
Department  of  Commerce  (the 
Department)  pubhshed  in  the  Federal 
Register  (56  FR  65218)  the  final  results  of 
the  1989-90  (sixth)  administrative 
review  of  the  antidumping  duty  order  on 
color  television  receivers,  except  for 
video  monitors,  fit)m  Taiwan  (49  FR 
18336,  April  30, 1984).  In  April  1991,  the 
petitioners,  a  domestic  interested  party, 
and  certain  respondents  requested,  in 
accordance  with  S  353.22(a)  of  the 
Commerce  Regulations,  that  we  conduct 
an  administrative  review  for  the  period 
April  1, 1990  through  March  31, 1991.  We 
published  a  notice  of  initiation  of  the 
antidumping  duty  administrative  review 
on  May  21. 1991  (56  FR  23271). 

The  Department  initiated  a  review  for 
Action  Electronics  Co.,  Ltd.  (Action), 
AOC  International,  Inc.  (AOC),  Funai 
Electric  Co.,  Ltd.  (Funai),  Hitachi 
Television  (Taiwan)  Ltd.  (Hitachi), 
Kuang  Yuan  Co.,  Ltd.  (Kuang  Yuan), 
Netfek  Corp.,  Ltd.  (Nettek).  Paramount 
Electronics  (Paramount),  Proton 
Electronic  Industrial  Co.,  Ltd.  (Proton), 
RCA  Taiwan  Ltd.  (RCA).  Sampo  Corp. 
(Sampo),  Sanyo  Electric  (Taiwan)  Co., 
Ltd.  (Sanyo),  Shinlee  Corp.  (Shinlee), 
Tatung  Co.  (Tatung),  and  Teco  Electric 
and  Machinery  Co.,  Ltd.  (Teco)  for  the 
1990-91  period. 

The  Department  has  now  conducted  a 
review  for  this  period  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 

Also,  in  April,  1991,  the  Department 
received  from  respondent  Sanyo  a 
request,  pursuant  to  S!  353.25(d)(1)  and 
353.22(f),  that  the  Department  conduct  a 
changed  circumstances  review  for  the 
purpose  of  determining  whether 
sufficient  circumstances  exist  to  warrant 
revocation  of  the  order  as  it  relates  to 
Sanyo.  The  Department  is  considering 
that  request. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  color  television  receivers, 
except  for  video  monitors,  complete  or 
incomplete,  from  Taiwan.  The  order 
covers  all  color  television  receivers 
regardless  of  tariff  classification. 
Effective  Janutuy  1, 1989,  this 
merchandise  is  classified  under  the 
Harmonized  Tariff  Schedule  (HTS) 
items  8528.10.80,  8529.90.15,  8529.90.20, 
and  8540.11.00.  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

This  review  covers  14  manufacturers/ 
exporters  of  Taiwan  color  television 
receivers,  except  for  video  monitors,  and 
the  period  April  1, 1900  through  March 
31,1991. 


Funai.  Hitachi,  Sampo,  and  Sanyo  had 
no  shipments  of  the  subject 
merchandise,  and  AOC,  Nettek, 
Paramount  Shinlee,  and  Teco  failed  to 
respond  to  our  questionnarie.  For  those 
firms  which  had  no  shipments,  we 
continued  the  deposit  rate  for  each  firm 
for  the  last  period  for  which  a  review 
has  been  completed  in  which  that  firm 
had  shipments.  For  those  firms  that 
failed  to  respond  to  our  questionnaire, 
we  used  the  best  information  available 
(BIA),  which  was  the  highest  margin 
among  respondent  firms  in  the  current 
review  period,  or  any  rate  received  by 
any  firm  in  prior  reviews,  whichever 
was  higher.  See,  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews:  Portable  Electric  Typewriters 
from  lapan,  56  FR  56393  (November  4, 
1991). 

United  States  Price 

In  calculating  United  States  price 
(U.S.  price),  we  used  purchase  price  or 
exporter's  sales  price  (ESP),  both  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  and  ESP  were  based  on 
the  packed  f.o.b.,  c.i.f.,  or  delivered 
prices  to  the  first  unrelated  purchasers 
in  the  United  States. 

We  made  deductions,  where 
appropriate,  for  export  charges,  ocean 
freight,  marine  insurance,  U.S.  and 
foreign  inland  freight  and  insurance, 
U.S.  and  foreign  brokerage  fees,  bank 
charges,  shipping  charges,  U.S.  customs 
duties,  inspection  fees,  finder's  fees, 
harbor  fees,  discounts,  rebates,  credit 
expenses,  warranty  expenses, 
advertising  and  sales  promotion 
expenses,  after-sale  warehousing, 
technical  service  expenses,  royalties, 
bonuses,  commissions  to  unrelated 
parties,  selling  expenses  incurred  in 
Taiwan,  and  the  U.S.  subsidiary's 
indirect  selling  expenses.  Where  . 

apphcable,  we  made  an  addition  for 
import  duties  not  collected  on  imported 
raw  materials  used  to  produce 
subsequently  exported  merchandise. 

We  accounted  for  any  commodity 
taxes  imposed  in  Taiwan,  but  not 
collected  by  reason  of  exportation  to  the 
United  States,  by  multiplying  the 
appropriate  duty  paying  value  (D^PV)  of 
the  merchandise  sold  in  the  United 
States  by  the  tax  rate  in  Taiwan,  and 
adding  the  result  to  the  U.S.  price.  In 
Taiwan,  the  DPV  is  the  ex-factory  price 
for  merchandise  produced  in  a  bonded 
factory;  for  merchandise  produced  in  an 
unbonded  factory,  the  DPV  is  the  price 
to  the  first  unrelated  purchaser  in  the 
United  States. 

We  accounted  for  the  value-added  tax 
(VAT)  imposed  in  Taiwan,  but  not 
collected  by  reason  of  exportation  to  the 
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United  States,  by  multiplying  the  U.S. 
invoice  value  by  the  VAT  rate,  and 
adding  the  result  to  U.S.  price. 

No  other  adjustments  were  claimed  or 
allowed. 


Foreign  Maiket  Value 

In  calculating  FMV,  we  used  home 
market  price,  third-country  price,  or 
constructed  value,  as  defined  in  section 
773  of  the  Tariff  Act,  as  appropriate. 

Home  market  prices  were  used  when 
sufHcient  quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  to  provide  a  reliable  basis  for 
comparison.  We  used  home  market 
sales  as  the  basis  for  FMV  for  Action, 
Proton,  and  Tatung. 

Since  we  determined  that  the  home 
market  sales  of  Kuang  Yuan  were 
insufficient  to  use  as  a  basis  for  FMV, 
we  used  third-country  sales  as  the  basis 
for  FMV. 

We  used  constructed  value  for  RCA 
since  RCA  had  insufficient  sales  of  such 
or  similar  merchandise  in  both  the  home 
and  third-country  markets. 

Home  market  price  was  based  on  the 
packed,  delivered  price  to  unrelated 
purchasers  in  the  home  market.  Where 
apphcable,  we  made  adjustments  for 
inland  freight,  insurance,  commissions 
to  unrelated  parties,  rebates,  credit 
expenses,  discounts,  warranty  expenses, 
advertising  the  sales  promotion 
expenses,  royalties,  after-sale 
warehousing,  differences  in  the  physical 
characteristics  of  the  merchandise,  and 
differences  in  packing. 

We  also  made  adjustments,  where 
applicable,  for  indirect  selling  expenses 
to  offset  commissions,  and  to  offset  U.S. 
selling  expenses  deducted  in  ESP 
calculations,  but  not  for  amounts 
exceeding  the  U.S.  commissions  and 
expenses.  For  Action,  we  made 
adjustments  for  U.S.  indirect  selling 
expenses  on  purchase  price  sales,  in 
amounts  not  exceeding  home  market 
commissions.  Finally,  we  made 
circumstance-of-sale  (COS)  adjustments 
for  commodity  tax  differences  and  VAT 
differences,  where  appropriate. 

Third-country  price  was  based  on  the 
packed  f.o.b.  price  to  unrelated 
purchasers.  We  made  adjustments, 
where  apphcable,  for  brokerage  and 
handling,  Taiwan  inland  freight,  credit 
expenses,  and  royalties. 

Finally,  we  made  COS  adjustments  for 
credit  expenses  and  royalties. 

We  disallowed  RCA's  claim  for  a  COS 
adjustment  to  constructed  value  for  the 
U.S.  subsidiary's  selling  expenses.  There 
is  no  provision  within  the  statute 
instructing  us  to  use  U.S.  selling 
expenses  as  a  surrogate  when  the 
producer  does  not  incur  selling  expenses 
in  its  home  market.  See  our  response  to 


UMI 


Comment  32  in  Color  Television 
Receivers,  Except  for  Video  Monitors, 
from  Taiwan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR  31378.  July  10, 1991). 

No  other  adjustments  were  claimed  or 
allowed. 

Constructed  value  consisted  of  the 
sum  of  the  costs  of  materials, 
fabrication,  general  expenses,  profit, 
and  the  cost  of  export  packing.  Because 
the  statutory  minimum  of  10  percent  of 
the  cost  of  materials  and  fabrication 
exceeded  the  actual  amount  of  general 
expenses,  we  added  the  statutory 
minimum  amount,  in  accordance  with 
section  773(e)  of  the  Tariff  Act.  Because 
the  statutory  minimum  of  eight  percent 
of  the  sum  of  the  cost  of  materials, 
fabrication,  and  general  expenses 
exceeded  the  actual  profit,  we  added  the 
statutory  minimum. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist: 


Manufacturer/ 
exporter 

Period  o(  review 

Margin 
(percenQ 

Action 

04/01/90-03/31/91... 

1.64 

Electronics 

Co.,  Ltd. 

AQC 

04/01/90-03/31/91... 

«  23.89 

International. 

Inc.. 

Funai  Electric 

04/01/90-03/31/91... 

'23.89 

Co.  Lttt. 

Hitachi 

04/01/90-03/31/91 .- 

'23.89 

Television 

(Taiman)  Ltd.. 

Kuang  Yuan 

04/01/90-03/31/91... 

0.00 

Co..  Ltd.. 

NettekCorp.. 

04/01/90-03/31/91... 

«  23.89 

Ltd.. 

ParamotBit 

04/01/90-03/31/91... 

•23.89 

Electronics. 

Proton 

04/01/90-03/31/91... 

4.13 

Electronic 

, 

Industnal 

Co..  Ltd.. 

RCA  Taiwan. 

04/01/90-03/31/91... 

0.41 

Ltd.. 

Sampo  Corp 

04/01/90-03/31/91... 

'0.78 

Sanyo  Electnc 

04/01/90-03/31/91... 

>4.66 

(Taiwan)  Co., 

Ltd.. 

SNnlee  Corp 

04/01/90-03/31/91... 

•23.89 

Tatung  Co 

04/01/90-03/31/91 ... 

0.23 

Teco  Electric 

04/01/90-03/31/91..: 

•23.89 

and 

Mactiinery 

Co..  Ltd.. 

All  Others 

rat  applicatile 

4.13 

>  No  shipments  during  (he  period;  rate  is  from  the 
last  review  in  which  there  were  shipments. 

■  ^4o  response;  ««e  therefore  used  tt>e  best  infor- 
mation avaiiaola.  which  was  either  tt>e  hignest  rate 
among  respondent  tvms  in  the  relevant  review,  or 
any  rate  received  by  any  firm  in  prior  reviews, 
whichever  was  higher. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  10 


days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  workday  thereafter.  Interested 
parties  may  submit  case  briefs  writhin  30 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefs,  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  37  days  after  Oie  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefs. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  from  the 
percentages  stated  above.  Hie 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  color  television  receivers,  except  for 
video  monitors,  from  Taiwan  entered,  oi 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act  (1)  The  cash  deposit  rate 
for  the  reviewed  companies  jyill  be  that 
established  in  the  final  results  of  this 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturera 
or  exporters  not  covered  in  this  review, 
but  covered  in  previous  reviews  or  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  final  results  covering 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  previous  reviews,  or  the  original 
investigation,  but  the  manufactiu«r  of 
the  merchandise  ih  the  final  results  of 
this  review,  or  if  not  covered  in  this 
review,  the  most  recent  review  period  or 
the  original  investigation;  and  (4)  the 
cash  deposit  rate  for  any  future  entries 
fivm  all  other  manufacturers  or 
exporters  who  are  not  covered  in  this  or 
prior  administrative  reviews,  and  who 
are  unrelated  to  any  of  the  reviewed 
firms  or  any  previously  reviewed  firm, 
will  be  4.13  percent,  the  "AH  Others" 
rate  established  in  the  final  results  of 
this  administrative  review.  This  rate 
represents  the  highest  non-BIA  rate  for 
any  firm  with  shipments  during  the 
period  covered  by  this  administrative 
review  whose  shipments  to  the  United 
States  were  reviewed. These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
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final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(aHl))  and  19  CFR  353.22: 

Dated:  December  20, 1991. 
Frands ).  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  92-287  Filed  1-6-92: 8:45  am] 

MLUNO  CODE  3610-OS-M 


[A-S8S-020] 

Rnal  Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation 
In  Part  Titanium  Sponge  From  Japan 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
EFFECnVE  date:  January  7, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Michelle  Frederick  or  Stephen  Alley, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitutfon  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-0186  or 
(202)  377-1766. 
FINAL  RESULTS: 

Background 

On  August  16, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  40866)  the 
preliminary  results  of  its  fifth 
administrative  review  of  the 
Antidumping  duty  order  on  titanium 
"ponge  from  Japan  (49  FR  47053, 
November  30, 1984).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act). 

The  review  covers  four  producers  of 
Japanese  titanium  sponge  for  the  period 
November  1, 1988  through  October  31, 
1989.  The  producers  are:  Toho  Titanium 
Co.,  Ltd.  (Toho);  Osaka  Titanium  Co., 
Ltd.  (Osaka);  and  Showa  Denko  K.K. 
(Showa).  The  fourth  producer!  Nippon 
Soda  Co.,  Ltd.,  had  no  shipments  during 
the  period. 

Scope  of  die  Review 

Imports  covered  by  the  review  are 
shipments  of  unwrought  titanium 
sponge.  Titanium  sponge  is  a  porous, 
brittle  metal  which  has  a  high  strength- 
to-weight  ratio  and  is  highly  ductile.  It  is 
an  intermediate  product  used  to  produce 
titanium  ingots,  slabs,  billets,  plates,  and 
sheets.  During  the  review  period, 
titanium  sponge  was  classifiable  under 
item  629.1420  of  Uie  Tariff  Schedules  of 


the  United  States  Annotated  (TSUSA). 
Titanium  sponge  is  currently  classifiable 
under  Harmonized  Tariff  Sdiedule 
(HTS)  subheading  8108.10.50.10. 
Although  the  TSUSA  and  HTS  numbers 
are  provided  for  convenience  and 
customs  purposes,  the  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Revocation  in  Part 

In  the  first  and  second  administrative 
reviews  of  this  order.  Osaka  had 
shipments  but  made  no  sales  at  less 
than  fair  value  and  was  assessed  a  zero 
percent  margin.  During  the  second 
administrative  review  and  pursuant  to 
19  CFR  353.54,  Osaka  requested 
revocation  of  the  order  as  it  pertained  to 
them.  Because  of  a  lack  of  evidence  that 
Osaka  was  unlikely  to  resume  dumping, 
in  the  preliminary  results  of  the  second 
administrative  review,  the  Department 
refused  Osaka's  request.  However,  after 
considering  comments  from  interested 
parties,  and  after  Osaka  agreed, 
pursuant  to  19  CFR  353.54(e),  to  the 
immediate  reinstatement  of  the  order  if 
circumstances  develop  indicating  that 
Osaka  is  making  sales  at  less  than  fair 
value,  the  Department  published  a 
'Tentative  Determination  to  Revoke  in 
Part"  as  part  of  the  final  results  of  the 
second  administrative  review  (54  FR 
13403,  April  3, 1989).  The  Department 
stated  that  if  the  revocation  were  made 
final,  it  would  apply  to  all  entries  made 
on  or  after  October  31, 1987. 

On  October  18, 1990,  the  Department 
published  final  results  of  the  third  and 
fourth  administrative  reviews  (55  FR 
42227).  Osaka  made  no  shipments  in 
either  of  those  periods. 

The  issue  of  Osaka's  revocation  was 
raised  again  prior  to  the  Department's 
preliminary  results  in  this  administrative 
review  (the  fifth).  Osaka's  request  for 
revocation  is  governed  by  the 
regulations  in  effect  at  the  time  the 
Department  issued  its  tentative 
determination  to  revoke.  (See, 
"Antidumping  Duties;  Final  Rule"  (54  FR 
12742. 12758.  March  28, 1989).) 

The  Department  received  comments 
from  Osaka  and  petitioner  regarding  this 
revocation.  Osaka  provided  evidence  of 
efforts  it  has  undertaken  to  avoid  sales 
at  less  than  fair  value,  including  its 
refusal  to  make  sales,  rather  than  risk 
sales  at  less  than  fair  value.  Osaka  also 
resubmitted  a  written  agreement 
regarding  the  possible  reinstatement  of 
the  order  as  it  pertains  to  Osaka, 
pursuant  to  19  CFR  353.54(e).  The 
petitioner  indicated  that  they  had  no 
objection  to  this  revocation. 

The  Department  has  determined  that 
Osaka  has  not  sold  titanium  sponge  at 
less  than  fair  value  in  this  review  period 


and  that  there  is  no  likelihood  of 
resumption  of  sales  at  less  than  fair 
value  by  Osaka.  Since  Osaka  did  not 
make  sales  at  less  than  fair  value  in  the 
first  second,  and  fifth  administrative 
review  periods,  and  had  no  shipments  in 
the  third  and  fourth  periods,  in 
accordance  with  19  CFR  353.54,  we  are 
revoking  the  antidumping  duty  order  as 
it  pertains  to  Osaka.  This  revocation 
applies  to  all  unliquidated  entries  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  October  10, 
1987.  the  date  stated  in  our  tentative 
determination  to  revoke  the  order. 

Product  Comparisons 

Respondents  Showa  and  Osaka  have 
argued  that  there  are  different  such  or 
similar  categories  of  titanium  sponge 
and  that  prodact  comparisons  should 
only  be  made  within  these  such  or 
similar  categories.  However,  as  in  prior 
proceedings  involving  this  merchandise, 
we  have  found  that  titanium  sponge 
constitutes  one  such  or  similar  category, 
and  for  comparison  purposes,  we 
considered  all  titanium  sponge  to  be 
identical.  (See  Comment  1.) 

At  the  preliminary  results,  for  each  of 
the  three  respondents  we  made  price-to- 
price  compansons  at  what  we  described 
as  the  same  level  of  trade.  Since  the 
preliminary  results,  we  have  examined 
this  issue  further.  For  purposes  of  the 
final  results,  we  did  not  make  price-to- 
price  comparisons  by  dividing  the 
markets  into  levels  of  trade,  since 
information  on  the  record  does  not 
support  such  a  stratification.  (See 
Comment  2.)  We  compared  U.S.  price 
and  foreign  market  value  as  detailed 
below. 

United  State*  Price 

In  calculating  United  States  price  for 
Osaka,  Toho,  and  Showa.  the 
Department  used  purchase  price,  as 
defined  in  section  772(b)  of  the  Act.  both 
because  the  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation  into  the 
United  States  and  because  exporter's 
sales  price  (ESP)  methodology  was  not 
indicated  by  other  circumstances. 

A.  Osaka 

For  Osaka,  we  calculated  purchase 
price  based  on  packed,  ex-factory  or 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  foreign  inland 
insurance,  foreign  brokerage  and 
handling,  ocean  freight  marine 
insurance,  U.S.  duty,  harbor  and  U.S. 
Customs  user  fees,  U.S.  brokerage  and 
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handling,  and  U.S.  inland  freight. 
Because  a  consumption  tax  was  paid  on 
home  market  sales  but  not  on  U.S.  sales, 
we  added  to  the  U.S.  selling  price  the 
amount  of  the  consumption  tax  that 
would  have  been  collected  if  Japan  had 
taxed  the  export  sales. 

B.  Showa 

For  Showa,  we  calculated  purchase 
price  based  on  packed,  delivered  prices 
to  unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  cash  discounts,  foreign 
brokerage  and  handling,  foreign  inland 
freight,  ocean  freight,  foreign  insurance, 
U.S.  inland  freight,  U.S.  brokerage  and 
handling,  and  U.S.  duty,  including 
harbor  and  U.S.  Customs  user  fees. 
Because  a  consumption  tax  was  paid  on 
home  market  sales  but  not  on  U.S.  sales, 
we  added  to  the  U.S.  selling  price  the 
amount  of  the  consumption  tax  that 
would  have  been  collected  if  Japan  had 
taxed  the  export  sales. 

C.  Toho 

For  Toho,  we  calculated  purchase 
price  based  on  packed,  delivered  prices 
to  the  first  unrelated  customer  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  foreign  brokerage  and  handling, 
ocean  freight,  marine  and  inland 
insurance,  U.S.  duty,  harbor  and  U.S. 
Customs  user  fees,  U.S.  brokerage  and 
handling,  and  U.S.  inland  freight. 
Because  a  consumption  tax  was  paid  on 
home  market  sales  but  not  on  U.S.  sales, 
we  added  to  the  U.S.  selling  price  the 
amount  of  the  consumption  tax  that 
would  have  been  collected  if  japan  had 
taxed  the  export  sales. 

We  made  corrections  to  the  reported 
amounts  of  U.S.  duty,  brokerage  and 
handling,  and  inland  freight  expenses  on 
certain  sales,  based  on  information 
obtained  at  verification. 

Foreign  Market  Value 

A.  Osaka  ' 

For  Osaka,  we  based  foreign  market 
value  (FMV)  oh  packed,  delivered  prices 
in  the  home  market.  We  used  sales  to 
both  unrelated  customers  and  to  those 
related  customers  for  which  we  could 
establish  that  sales  were  at  arm's  length. 
We  determined  that  sales  were  at  arm's 
length  if  individual  related  parties  were, 
on  average,  charged  prices  comparable 
to  the  prices  charged  to  unrelatedj 
customers.  I 

Osaka  contends  that  it  bad  no  direct 
relationship  with  one  home  market 
customer.  At  the  preliminary  results,  we 
determined  that  sales  to  this  customer 
were  related  party  transactions  and  we 
did  not  use  these  sales  in  calculating 


FMV.  Since  the  preliminary  results,  we 
have  examined  this  issue  further.  Based 
on  information  on  the  record,  we  have 
determined  that  this  customer  is  not 
related  to  Osaka  as  defined  in  section 
771(13)  of  the  Act,  and  we  are  including 
sales  to  this  customer  in  calculating 
FMV.  (See  Comment  3.) 

We  made  deductions  for  foreign 
inland  freight.  We  made  adjustments, 
where  appropriate,  for  post-sale  price 
adjustments.  We  made  circumstance-of- 
sale  adjustments,  where  appropriate,  for 
differences  in  credit  expenses  and  post- 
sale  warehousing  expenses,  pursuant  to 
19  CFR  353.56(a).  In  accordance  with  19 
CFR  353.56(b),  we  added  U.S. 
commissions  and  deducted  home  market 
indirect  selling  expenses  up  to  the 
amount  of  the  U.S.  commissions.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  We  also 
made  a  circumstance-of-sale  adjustment 
for  the  difference  between  the 
consumption  taxes  on  home  market 
sales  and  U.S.  sales. 

B.  Showa 

In  the  previous  administrative  review, 
as  a  result  of  an  allegation  from 
petitioner,  the  Department  initiated  an 
investigation  of  sales  made  below  the 
cost  of  production.  As  a  result  of  this 
analysis,  below-cost  sales  were  found. 
Therefore,  for  this  review,  we  also 
investigated  whether  sales  were  made 
in  the  home  market  at  less  than  the  cost 
of  production.  Showa  reported  its  COP 
data  based  on  materials,  labor, 
overhead,  and  selling,  general,  and 
administrative  costs  inciured  during  the 
period  of  review  (POR).  We  relied  on 
the  submitted  data  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

(1)  We  adjusted  the  submitted 
overhead  costs  to  correct  a 
misclassiHcation  of  depreciation 
expense; 

(2)  We  adjusted  interest  expense  to 
exclude  the  submitted  deduction  for 
interest  income,  because  evidence  of  the 
short-term  nature  of  this  interest  income 
is  not  on  the  record; 

(3)  We  adjusted  general  and 
administrative  (G&A)  expense  to 
account  for  a  clerical  error  which 
understated  these  expenses;  and 

(4)  We  allocated  a  share  of  write- 
downs and  write-offs  (expenses 
incurred  in  reorganizing  Showa)  to  the 
review  period. 

In  accordance  with  section  773(b)  of 
the  Act.  in  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  COP,  we  examined 
whether  such  sales  (1)  were  made  in 
substantial  quantities  over  an  exti^nded 


period  of  time  and  (2)  were  at  prices 
which  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time  in  the 
normal  course  of  trade.  In  general,  when 
less  than  10  percent  of  home  market  " 
sales  are  at  prices  below  the  COP,  we  ^ 
do  not  disregard  any  below-cost  sales. 
When  between  10  and  90  percent  of  a 
respondent's  sales  are  at  prices  below 
the  COP,  we  disregard  the  below-cost 
home  market  sales  in  our  calculation  of 
FMV  provided  that  these  below-cost 
sales  were  made  over  an  extended 
period  of  time.  When  more  than  90 
percent  of  a  respondent's  home  market 
sales  are  at  prices  below  the  COP  and 
occur  over  an  extended  period  of  time, 
we  determine  that  there  are  an 
insufHcient  nimiber  of  sales  to  serve  as 
the  basis  for  calculating  FMV  and  we 
base  FMV  on  constructed  value  for  all 
U.S.  sales. 

In  this  review,  we  found  that  between 
10  and  90  percent  of  Showa's  sales  in 
the  home  market  were  made  at  prices 
below  the  COP.  We  found  that  below- 
cost  sales  were  made  in  substantial 
quantities  because  more  than  10  percent 
of  Showa's  sales  of  the  subject 
merchandise  in  Japan  were  made  at 
prices  below  the  COP.  We  further 
determined  that  the  below-cost  sales 
were  made  in  5  months  of  the  review 
period  and  thus  were  made  over  an 
extended  period  of  time.  Finally,  Showa 
has  provided  no  information  that  would 
lead  us  to  conclude  that  its  below-cost 
home  market  sales  would  permit 
recovery  of  all  costs  %vithin  a  reasonable 
period  of  time  in  the  normal  course  of 
trade.  Accordingly,  we  disregarded  all 
sales  that  were  made  at  prices  below 
the  COP. 

We  based  FMV  on  packed,  delivered 
prices.  We  used  sales  to  both  unrelated 
customers  and  to  those  related 
customers  for  which  we  could  establish 
that  sales  were  at  arm's  length.  We 
determined  that  sales  were  at  arm's 
length  if  individual  related  parties  were, 
on  average,  charged  prices  comparable 
to  the  prices  charged  to  unrelated 
customers. 

Based  on  findings  at  verification,  we 
adjusted  the  date  of  sale  in  the  home 
market  for  certain  sales  to  one  customer. 
For  those  sales  where  the  reported  date 
of  shipment  preceded  the  reported  date 
of  sale,  we  changed  the  date  of  sale  to 
the  date  of  shipment. 

We  made  deductions  for  inland 
freight  We  made  adjustments,  where 
appropriate,  for  post-sale  price 
adjustments.  We  made  circiunstance-of- 
sale  adjustments,  where  appropriate,  for 
differences  in  credit  expenses,  pursuant 
to  19  CFR  353.S6(a).  In  accordance  with 
19  CFR  353.56(b).  we  subtracted  home 
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market  commissions  and  added  U.S. 
commissions.  We  adjusted  home  market 
packing  costs,  based  on  findings  at 
verification.  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  We  also  made  a  circumstance-of- 
sale  adjustment  for  the  difference 
between  the  consumption  taxes  on  home 
market  sales  and  VS.  sales. 

With  regard  to  certain  home  market 
commissions  paid  to  related 
commissionaires,  based  on  information 
on  the  record,  we  compared  the 
commissions  paid  to  related  selling 
agents  in  the  home  market  to  those  paid 
to  unrelated  selling  agents  in  the  home 
market,  and  we  have  determined  that 
these  commissions  are  at  arm's  length. 
Therefore,  we  are  making  the 
appropriate  adjustment  (See,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Coated  Groundwood  Paper 
from  Fmland  (56  FR  56363,  November  4, 
1991),  Comment  6). 

C.  Toho 

In  all  previous  administrative  reviews, 
the  Department  initiated  an 
investigation  of  sales  made  below  the 
cost  of  production.  As  a  result  of  these 
analyses,  below  cost  sales  were  found. 
Therefore,  for  this  review,  we  have  also 
investigated  whether  sales  were  made 
in  the  home  market  at  less  than  the  cost 
of  production.  Toho  reported  its  COP 
data  based  on  materials,  labor, 
overhead,  and  selling,  general,  and 
administrative  costs  incurred  during  the 
POR.  We  relied  on  the  submitted  data 
except  in  the  following  instances  where 
the  costs  were  not  appropriately 
quantified  or  valued: 

(1)  We  adjusted  interest  expense  to 
exclude  the  offset  for  imputed  credit 
since  this  is  not  necessary  for  COP 
purposes;  and 

(2)  We  reduced  research  and 
development  costs  which  had  been 
overstated  due  to  a  clerical  error. 

In  this  review,  applying  tiie  analysis 
described  above  for  Toho,  we  found  tfiat 
between  10  and  90  percent  of  Toho's 
sales  in  the  home  market  were  made  at 
prices  below  the  COP.  We  found  that 
below-cost  sales  were  made  in 
substantial  quantities  because  more 
than  10  percent  of  Toho's  sales  of  the 
subject  merchandise  in  Japan  were 
made  at  prices  below  the  COP.  We 
further  determined  that  the  below-cost 
sales  were  made  in  12  months  of  the 
review  period  and  thus  were  made  over 
an  extended  period  of  time.  Finally, 
Toho  has  provided  no  information  that 
would  lead  us  to  conchide  that  its 
below-cost  home  market  sales  would 
permit  recovery  of  all  coeta  wittUn  a 
reasonable  period  of  time  in  the  normal 
course  ol  trade.  Accordingly,  we 


disregarded  all  sales  that  were  made  at 
prices  below  the  COP. 

We  based  FMV  on  packed,  delivered 
prices  to  unrelated  customers  in  the 
home  market.  We  used  sales  to  both 
unrelated  customers  and  to  those 
related  customers  for  which  we  could 
establish  that  sales  were  at  arm's  length. 
We  determined  that  sales  were  at  arm's 
length  if  individual  related  parties  were, 
on  average,  charged  prices  comparable 
to  the  prices  charged  to  unrelated 
customers. 

We  made  deductions  for  inland 
freight.  We  made  circumstances-of-sale 
adjustments,  where  appropriate,  for 
differences  in  credit  expenses,  pursuant 
to  19  CFR  353.56(a).  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs.  We  also  made  a 
circumstance-of-sale  adjustment  for  the 
difference  between  the  consumption 
taxes  on  home  market  sales  and  U.S. 
sales. 

Analysis  of  Commwits  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  petitioner,  RMI 
Titanium  Company,  and  Osaka,  Showa, 
and  Toho.  At  the  request  of  petitioner 
and  the  three  respondents,  we  held  a 
public  hearing  on  October  10, 1991. 

Comment  1 

Respondent  Showa  and  Osaka  have 
argued  that  there  are  different  such  or 
similar  categories  of  titanium  sponge, 
and  that  product  comparisons  should 
only  be  made  within  these  such  or 
similar  categories. 

Showa  claims  that  its  sales  or 
titanium  sponge  to  the  United  States  and 
home  markets  during  the  POR  consisted 
of  three  different  products:  Titanium 
sponge  for  mill  use  (Product  1);  titanium 
sponge  for  non-mill  use  (Product  2);  and 
off-grade  titanium  sponge  (Product  3). 
Showa  aigues  that  U.S.  Product  1  sales 
should  be  compared  exclusively  with 
home  market  Product  1  sales. 

Showa  contends  that  the  criteria  the 
Department  uses  to  determine  whether 
two  or  more  products  belong  to  separate 
"such  or  similar"  categories.(the 
component  materials,  the  purposes  for 
which  the  products  are  used,  and  the 
commercial  value  or  commercial 
interchangeability  of  the  products 
(section  771(16)  of  the  Act)  support 
comparisons  of  U.S.  Product  1  to  home 
market  Product  1.  Showa  aigues  that 
I^oduct  3  differs  physically  from 
Product  1,  that  the  three  products  have 
three  separate  and  distinct  purposes, 
and  that  home  market  Products  2  and  9 
fail  to  meet  tfie  such  or  similar 


requirement  of  having  the  same 
"commercial  value."  » 

Showa  argues  that,  even  if  the 
Department  were  to  find  that  all  home 
market  products  fell  within  the  same 
such  or  similar  category,  the  Department 
must  still  compare  the  "most  similar"  ' 
home  market  product  with  the  U.S. 
product.  Showa  claims  that  home 
market  Product  1  is  more  similar  to  U.S. 
Product  1  than  is  home  market  Product  2 
or  3,  since  it  is  used  for  the  same 
piupose. 

Osaka  states  that,  prior  to  the 
preliminary  results  of  this  review,  the 
Department  always  compared  Osaka's 
U.S.  prices  of  Product  1  (mill-use)  with 
home  market  prices  of  Pix>duct  1  (mill- 
use).  Osaka  contends  that  the 
Department  Improperly  reversed  Its 
previous  practices  in  this  review. 

Osaka  states  that  for  purposes  of  the 
investigation  and  the  first  and  second 
administrative  reviews,  the  Department 
considered  Product  2  (additive-use)  so 
different  from  Product  1  that  it  did  not 
require  Osaka  to  report  these  sales. 
Osaka  argues  that  product  2  does  not 
qualify  as  such  or  similar  merchandise. 
Concerning  Product  3,  Osaka  explains 
that  Product  3  is  titanium  sponge 
purchased  by  Osaka  and  re-sold.  Since 
Product  3  is  not  produced  by  Osaka, 
Osaka  contends  that  it  does  not  qualify 
as  such  or  similar  merchandise.  Osaka 
argues  that,  should  the  Department 
determine  that  Product  2  is  such  or 
similar  merchandise,  it  should  still 
calculate  the  dumping  margin  based 
solely  on  sales  of  Product  1  because 
Product  1  sold  in  Japan  is  more  similar 
to  Product  1  sold  in  the  United  States 
than  is  Product  2  sold  in  Japan. 

Like  Showa,  Osaka  argues  that 
section  7n(ie)(B)  of  the  Act  supports 
comparisons  of  U.S.  Product  1  to  home 
market  Product  1. 

Petitioner  aigues  that  in  the 
preliminary  results,  the  Department 
correctly  treated  physically  identical 
products  as  "such  merchandise." 
Petitioner  claims  that  Showa's  proposal 
is  counter  to  the  language  of  the 
antidumping  law  and  to  long-standing 
Department  practice.  Petitioner  argues 
that  the  statute  does  not  consider  use 
and  looks  only  to  the  physical 
characteristics  of  the  product  and  the 
identity  of  the  manufacturer  to 
determine  "such"  merchandise. 
Petitioner  contends  that  Showa  itself 
admits  that  Product  1  and  Product  2  are 
physically  identical,  snd  that  Showa  did 
not  and  will  not  find  cases  supporting  its 
proposition  tfiat  physically  identical 
products  can  be  divided  into  separate 
such  or  similar  categories.  Finally, 
petitioner  argues  that  it  would  be 
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impossible  for  the  U.S.  Customs  Service 
to  distinguish  between  titanium  sponge 
based  on  use,  and  that  even  Showa 
admits  that  it  cannot  identify  the  use  for 
all  the  titanium  sponge  it  sells. 

Showa  argues  that  petitioner  is 
incorrect  in  its  statement  that  Showa's 
home  market  products  are  physically 
identical  to  the  product  that  Showa  sells 
in  the  United  State^and  that  therefore, 
section  771(16)  (B)  and  (C)  of  the  Act  do 
not  apply  for  identifying  "such  or 
similar"  product  categories.  Showa 
contends  that  it  has  never  made  the 
claim  that  its  three  home  market 
products  are  identical  to  the  product 
sold  in  the  United  States,  and  explains 
that  the  physical  properties  within  each 
product  category  may  vary.  Showa 
claims  that  since  its  three  products  are 
not  physically  identical  "either  inter  or 
intra-categorically,"  the  Department 
should  apply  the  criterion  for  "such  or 
similar"  merchandise  under  section 
771(16){B)  of  the  Act. 

DOC  Position 

Consistent  with  the  Department'^ 
policy  in  prior  administrative  reviews  of 
this  order,  we  are  treating  all  subject 
merchandise  within  the  scope  of  this 
re\iew  as  a  single  such  or  similar 
category.  Further,  in  making  product 
comparisons  we  considered  all  titanium 
sponge  to  be  identical. 

Osaka  and  Showa  have  not  provided 
sufficient  technical  information 
supporting  the  claims  for  product 
segregation  or  the  definitive  criteria 
necessary  to  defme  the  alleged  different 
categories  of  titanium  sponge.  The 
respondents  themselves  apply  different 
criteria  when  defming  their  supposed 
categories.  Respondents  have  not  j 
differentiated  between  their  product 
categories  based  on  physical 
characteristics,  but  rather  base  their 
categorizations  on  end-use.  Furthermore, 
we  have  determined  that  there  are  no 
cost  differences  associated  with     i 
producing  the  alleged  di^erent       | 
categories  of  titanium  sponge. 

Given  the  lack  of  information  supplied 
by  respondents,  our  standard  practice  of 
making  product  comparisons  based  on 
physical  characteristics,  and  our  history 
of  product  matching  in  this  case,  we  are 
treating  all  subject  merchandise  within 
the  scope  of  this  review  as  a  single  such 
or  similar  category. 

Concerning  Osaka's  sales  of  Product 
3,  since  Product  3  is  not  produced  by 
Osaka,  it  does  not  qualify  as  such  or 
similar  merchandise  according  to 
section  771(16)  of  the  Act.  Accordingly, 
Osaka's  sales  of  Product  3  were  not 
included  for  purposes  of  calculating 
Osaka's  final  dumping  margin. 


Comment  2 

All  three  respondents  argue  that  the 
Department  improperly  attempted  to 
compare  sales  at  the  same  level  of  trad6 
in  the  preliminary  results  of  this  review. 
Respondents  claim  that  the  Department 
should  follow  its  long-standing  practice 
in  this  proceeding  and  not  match  sales 
based  upon  customer  categories. 

Respondents  also  claim  that  customer 
categories  do  not  represent  different 
levels  of  trade.  They  argue  that  the  only 
logical  basis  for  concluding  that  a 
difference  in  customer  category  or 
function  yields  a  distinct  level  of  trade  is 
where  the  difference  in  category  or 
function  results  in  a  pricing  difference. 
Showa  claims  that,  under  19  CFR  353.58, 
the  Department  is  authorized — ^but  not 
required — to  compare  sales  at  the  same 
level  of  trade.  Respondents  claim  that 
when  prices  do  not  vary  by  level  of 
trade,  the  Department  does  not  make 
price  comparisons  by  level  of  trade. 
Since  they  claim  that  there  are  no 
pricing  differences  between  their 
customer  categories,  respondents  argue 
that  there  is  no  basis  for  a  level  of  trade 
comparison.  Osaka  and  Showa  claim 
that  pricing  is  based  on  quantities 
purchased  and  not  on  customer 
category. 

Toho  claims  that  the  Department 
"generally  has  taken  into  accoimt 
respondent's  customer  categories  only 
when  one  party  is  claiming  an 
adjustment  for  differing  levels  of  trade," 
and  Toho  has  not  made  this  claim. 
Moreover,  if  the  Department  was 
attempting  to  make  a  level  of  trade 
adjustment  or  to  compare  similar  levels 
of  trade  in  the  U.S.  and  home  markets, 
the  comparison  was  inappropriately 
made. 

DOC  Position 

For  purposes  of  the  preliminary 
results,  the  Department  attempted  to 
make  comparisons  at  the  same  level  of 
trade  in  the  U.S.  and  home  markets  by 
equating  level  of  trade  with  customer 
category. 

Since  the  preliminary  results  we  have 
examined  this  issue  further  and 
determined  that  there  is  insufficient 
information  on  the  record  to  support 
such  level  of  trade  distinctions. 
Information  on  the  record  identifies 
customer  categories,  and  we  have  no 
reason  to  disbelieve  respondents' 
contention  that  these  categories  do  not 
constitute  different  levels  of  trade.  We 
also  have  no  reason  to  disbelieve 
respondents'  contention  that  there  is  no 
correlation  between  levels  of  trade, 
however  defined,  and  pricing. 


Comment  3 

Osaka  contends  that  the  Department 
should  treat  a  particular  home  market 
customer  ("customer")  as  an  unrelated 
party.  At  the  preliminary  results,  the 
Department  determined  that  sales  to  this 
customer  were  not  at  arm's  length  and 
therefore  treated  the  customer  in 
question  as  a  related  party  and  did  not 
include  sales  to  this  customer  in 
calculating  FMV. 

Citing  section  771(13)  of  the  Act 
Osaka  asserts  that  the  customer  is  not 
related  to  Osaka  because:  (1)  The 
customer  is  not  Osaka's  agent  or 
principal;  (2)  the  customer  does  not 
directly  or  indirectly  own  or  control 
Osaka:  (3)  Osaka  does  not  directly  or 
indirectly  own  or  control  the  customer; 
and  (4)  common  stock  ownership 
between  the  customer  and  other  parties 
do  not  meet  the  20  percent  statutory  test 
of771(13)(D). 

Furthermore,  Osaka  states  that,  based 
on  verification,  the  Department  had  no 
grounds  for  considering  Osaka  and  the 
customer  related  parties  at  the 
preliminary  results.  Respondent 
contends  that  the  verification  report  did 
not  state  that  Osaka  and  the  customer 
were  related. 

Petitioner  agrees  with  Osaka  and 
states  that  Osaka  is  correct  in  its 
contention  that  sales  to  this  customer 
should  be  used  in  calculating  FMV. 
Petitioner  is  persuaded  (1)  that  the 
relationship  between  Osaka  and  the 
customer  is  "sufficiently  indirect  that  no 
real  influence  on  prices  is  effected  by 
the  relationship,"  and  (2)  that  the 
Department's  comparison  of  the  average 
price  of  sales  to  this  customer  to  the 
average  price  of  sales  to  unrelated 
trading  companies  in  the  home  mariiet  is 
insufficient  to  test  whether  prices  are  at 
arm's  length. 

DOC  Position 

Based  on  information  on  the  record, 
we  have  determined  that  pursuant  to 
section  771(13)  of  the  Act  Osaka  and 
the  customer  in  question  are  not  related. 
Therefore,  for  purposes  of  the  final 
results,  we  have  included  Osaka's  sales 
to  this  customer  when  calculating  FMV. 

Comment  4 

Osaka  argues  that  the  Department 
should  use  all  related  party  sales  in  its 
margin  calculations  because  sales  to 
related  and  unrelated  customers  were 
made  at  comparable  prices.  Osaka 
claims  that  it  sets  prices  based  on 
quantify  of  the  merchandise  sold  and 
not  on  its  relationship  to  the  customer. 

Osaka  also  argues  that  the 
Department  incorrectly  calculated  the 
"Overall  Percent  Ratio  of  Related  to 
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^  Unrelated  Prices."  Osaka  contends  that 

the  Department  weighted  the  average  by 
the  related  quantity  when  it  should  have 
weighted  the  average  by  the  sum  of  the 
related  and  unrelated  quantities. 

DOC  Position 

We  disagree  with  Osaka.  We 
compared  prices  to  unrelated  customers 
to  prices  to  related  customers  to 
determine  whether  sales  to  related 
parties  were  made  at  arm's  length.  We 
determined  that  sales  were  at  arm's 
length  if  individual  related  parties  were, 
on  average,  changed  prices  comparable 
to  the  prices  charged  to  unrelated 
customers.  We  excluded  related  party 
sales  to  certain  customers  because  these 
sales  were  not  at  ann's  length. 

Concerning  Osaka's  statement  that 
we  incorrectly  conducted  the  arm's 
length  test,  0«aka  misunderstood  our 
methodology.  We  do  not  weight  average 
all  related  parties  to  determine  whether 
sales  are  at  arm's  length,  but  rather 
perform  our  analysis  on  a  customer- 
specific  basis.  We  compared  the 
weighted  average  price  to  each  related 
customer  to  the  weighted  average  price 
to  all  unrelated  customers  to  detennine 
whether  sales  to  each  related  customer 
were  at  arm's  length. 

Comment  5 

Citing^ig  CFR  353.55(a),  Showa  claims 
that  the  Department  is  required  to 
compare  U.S.  sales  with  home  market 
sales  of  "comparable  quantities." 
Pursuant  to  the  regulations,  Showa 
argues  that  it  is  a  well-established 
Department  practice  that  where  a  party 
demonstrates  a  correlation  between 
price  and  quantity,  the  Department  will 
disregard  home  market  sales  which  are 
not  of  comparable  quantities  to  U.S. 
sales.  Further,  when  there  are  both  large 
quantity  sales  and  small  quantity  sales 
in  the  home  market  only  the  large 
quantity  sales  should  be  compared  with 
the  large  quantity  U.S.  sales. 

Showa  claims  that  since  quantity  is 
the  basis  for  its  prices,  the  Department 
should  compare  these  comparable 
quantity  sales.  Based  on  its  argument 
that  the  Department  should  compare 
U.S.  Product  1  sales  only  to  home 
market  Product  1  sales,  Showa  claims 
that  it  has  adequate  home  market  sales 
of  latge  quantities  of  Product  1  for 
purposes  of  comparison  with  large 
quantity  U.S.  Product  1  sales. 

Showa  analyzed  the  relationship 
between  price  and  quantity  in  two 
different  ways.  First,  Showa  divided  all 
sales  into  various  categories  by  quantity 
and  calculated  a  weighted  average  net 
price  for  each  category.  Second,  Showa 
undertook  a  regression  analysis  showing 
the  quantity  sold  to  each  customer  and 


the  weighted  average  net  price  for  each 
customer.  In  both  cases,  Showa  claims 
there  is  a  direct  correlation:  the  greater 
the  quantity,  the  lower  the  price. 

Showa  admits  that  the  correlation 
between  price  and  quantity  is  not 
apparent  based  on  a  visual  examination 
of  the  data.  Showa's  prices  are  based  on 
the  quantity  a  customer  buys  over  a 
period  of  time — not  the  quantity 
purchased  in  a  given  transaction.  Showa 
sets  prices  based  on  a  "customer's  past, 
present  and  expected  future  volume 
purchases  with  adjustments  based  on 
packing  requirements." 

DOC  Position 

We  do  not  believe  that  Showa  has 
provided  either.  (1)  SuHicient 
justiRcation  for  their  argument  that  we 
should  compare  sales  of  comparable 
quantities  [i.e.,  proof  that  price  is  driven 
by  quantity  purchased);  or  (2)  sufficient 
information  as  to  how  we  would 
compare  U.S.  sales  with  home  market 
sales  of  comparable  quantities. 

Showa's  comparable  quantity 
argimient  is  faulty  in  that  it  is  directly 
related  to  Showa's  argument  that  the 
Department  should  compare  U.S. 
Product  1  sales  only  to  home  market 
Product  1  sales.  Showa  claims  that  it  has 
adequate  home  market  sales  of  large 
quantities  of  Product  1  for  purposes  of 
comparison  with  large  quantity  U.S. 
Product  1  sales,  but  as  discussed  in 
Comment  1,  we  are  treating  all  subject 
merchandise  within  the  scope  of  this 
review  as  a  single  such  or  similar 
category.  Further,  an  examination  of 
Showa's  data  shows  that  some  sales  of 
U.S.  Product  1  and  home  market  Product 
1  were  made  in  "small"  quantities,  and 
some  sales  of  home  market  Product  3 
were  made  in  "large"  quantities. 

Showa  claims  that  its  prices  are  based 
on  the  quantity  a  customer  buys  over  a 
period  of  time  and  not  the  quantity 
purchased  in  a  given  transaction,  yet 
Showa's  suggested  methodology  for 
implementing  comparable  quantity 
comparisons  is  based  on  the  quantity  of 
each  specific  transaction.  Furthermore, 
the  "comparable"  quantity  categories 
suggested  by  Showa  appear  to  be 
somewhat  random,  and  Showa  provides 
no  justification  or  explanation  for  how  it 
determined  what  quantities  were 
"comparable." 

We  did  not  attempt  to  compare  U.S. 
sales  with  home  market  sales  of 
"comparable  quantities"  because  the 
information  on  the  record  does  not 
support  making  such  comparisons. 
Absent  proof  that  price  is  driven  by 
quantity  purchased  and  proof  that 
certain  quantities  are  "comparable" 
while  other  quantities  are  not,  we 
cannot  compare  U.S.  sales  with  home 


market  sales  of  "comparable 
quantitiea." 

Comment  8 

Showa  claims  that  the  Department 
should  use  a  weighted-average  FN4V  for 
the  period  of  review,  rather  than  a 
monthly  weighted-average  FMV.  Showa 
argues  that  the  POR  FMV  is 
representative  of  home  market  prices. 
Showa  cites  Tapered  Roller  Bearings, 
Finished  and  Unfinished,  and  Pcuts 
Thereof  From  japan  (56  FR  41508. 41517. 
August  21. 1991)  (TRBs  feom  Japan), 
where  the  Department  conducted  a  two- 
prong  test  for  determining  whether  a 
period  weighted-average  FMV  is 
representative.  Showa  believes  it  meets 
the  test  established  in  TRBs  from  japan, 
and  claims  we  should  use  the  period 
weighted-average  FMV. 

Petitioner  argues  that  the  Department 
should  not  abandon  its  long-standing 
practice  of  comparing  contemporaneous 
sales.  Petitioner  claims  that  Showa 
offers  no  rationale  for  suggesting  that 
the  Department  deviate  from  its 
standard  practice,  and  merely  cites  one 
example  where  the  Department 
compared  sales  based  on  a  weight- 
averaged  FMV.  Furthermore,  petitioner 
claims  that  the  TRBs  from  japan  case 
involved  extraordinarily  complex 
|HY)duct  matching  issues  and  an 
exceptionally  large  number  of 
transactions.  Petitioner  claims  that  there 
is  no  necessity  or  justification  for 
abandoning  the  preference  for 
comparing  contemporaneous  sales. 

DOC  Position 

We  see  no  reason,  in  this  case,  to  vary 
from  our  standard  practice  of  comparing 
sales  based  on  a  monthly  weighted- 
average  FMV. 

Comment  7 

Petitioner  claims  that  the  Department 
uncritically  accepted  Showa's  allocation 
of  its  parent  company's  (Showa  Denko] 
G&A  expenses  and  that  these  amounts 
should  be  recalculated  on  the  basis  of 
cost  of  sales.  Petitioner  states  that  while 
Showa  Denko's  G&A  allocation  may 
have  been  based  on  internal  accounting 
policies,  the  respondent  has  had  ample 
opportunity  to  adjust  its  normal 
accounting  since  the  original  order  on 
titanium  sponge  was  issued  in 
November  1984. 

Respondent  claims  that  the 
Department  correctly  calculated  G&A 
expenses  in  a  manner  consistent  with 
previous  reviews. 

DOC  Position 

We  agree  with  respondent.  We 
verified  the  parent  company  GftA 
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allocation  to  subsidiaries,  noting  it  was 
based  on  Shows  Denko  internal 
accounting  policy  manual  guidelines. 
We  have  no  reason  to  believe  that  these 
guidelines  distort  the  proper  allocation 
of  G&A.  (See,  Titanium  Sponge  from 
Japan;  Final  Results  of  Antidumping 
Administrative  Review  (55  FR  42227, 
October  18. 1990).  Comment  4.) 

Comment  8 

Petitioner  contends  that  the 
Department  understated  Showa's  "loss 
allocation  rate"  for  this  review  period 
because  of  errors  in  the  method  used  to 
divide  write-off  expenses  betweai  this 
period  and  the  prior  review  period.  The 
write-off  was  divided  between  two 
review  periods  which  each  included 
portions  of  the  fiscal  year  in  which  the 
write-off  had  been  recorded.  Petitioner 
further  asserts  that  if  a  similar  error  was 
made  in  the  previous  review,  the 
Department  should  correct  for  both 
periods  by  increasing  the  loss  allocation 
rate  in  the  current  review  period. 

Respondent  claims  that  the  wTite  off 
of  fixed  assets  in  cormection  with  the 
reorganization  of  Showa  Titanium 
constitutes  an  extraordinary  item, 
excludable  from  normal  operations 
which  should  not  be  included  in  costs 
simimarized  for  the  COP  or  CV.   i 

DOC  Position  ' 

We  agree  with  Petitioner,  in  part.  We 
have  recalculated  the  loss  allocation 
rate  for  this  review  period.  We  used  the 
proportionate  share  of  the  loss  and  the 
cost  of  sales  of  the  fiscal  year  in  which 
the  loss  was  incurred.  The  loss  was 
applied  only  to  the  cost  of  production  for 
1988.  There  was  no  error  in  the  previous 
review,  and  the  entire  loss  has  now 
been  allocated  to  products  produced  in 
1988.  Losses  incurred  on  sales  or  write- 
offs of  fixed  assets  pursuant  to  Showa's 
restructuring  were  not  considered  to  be 
extraordinary  items  and  were  included 
as  part  of  the  loss.  (See,  Titanium 
Sponge  from  Japan;  Final  Results  of 
AJitidumping  Administrative  Review,  55 
FR  42227  (October  18. 1990).  Comment 
3.) 

Comment  9 

Petitioner  claims  that  Toho  has 
diluted  the  amount  of  research  and 
development  (R&D)  costs  allocated  to 
titanium  sponge  through  "creative 
accounting."  Respondent  asserts  that 
the  R&D  data  used  in  the  preliminary 
results  were  verified  by  Department 
representatives. 

DOC  Position 

We  agree  with  respondent.  The 
Department  verified  that  R&D  specific  to 
titanium  sponge  was  included  in  cost  of 


manufacture  (COM),  and  general  R&D 
was  allocated  as  part  of  G&A  expense. 

Comment  10 

Petitioner  asserts  that  the  Department 
improperly  deducted  Toho's  interest 
income  from  finance  expense  because 
there  is  no  evidence  on  the  record  that 
the  interest  income  is  short  term. 
Respondent  claims  that  the  Department 
fully  verified  its  records  regarding 
finance  expense  and  income,  and  that 
the  Department  should  maintain  the 
calculations  of  finance  expense. 

DOC  Position 

We  agree  with  respondent.  The 
Department  verified  that  the  submitted 
finance  income  was  interest  earned  on 
unrestricted  bank  deposits,  i.e.,  short- 
term  interest  income. 

Final  Results  of  the  Review 

Based  on  our  final  analysis,  we 
determine  that  the  following  weighted- 
average  margins  exist  for  the  period  '' 
November  1, 1988,  through  October  31. 
1989: 


Manufacturer/exporter 


Osaka  Titanium  Co.,  Ltd.. 

Showa  Denko  K.K. „.. 

Toho  Titanium  Co.,  Ltd.... 

Nippon  Soda  Ca.  Ltd. 

All  Others. 


Margin 
(percent) 


0.00 
13.16 

0.00 

•56.27 

13.16 


*  No  shipcnents  duhng  the  period;  rate  is  from  the 
last  review  m  wt«ch  there  were  shipments. 

In  response  to  our  questionnaire, 
Nippon  Soda  responded  that  it  made  no 
shipments  of  Japanese  titanium  sponge 
to  the  United  States  during  the  POR.  The 
U.S.  Customs  Service  verified  that 
Nippon  Soda  made  no  shipments  of 
titanium  sponge  to  the  United  States 
during  the  POR.  We  will  collect  cash 
deposits  on  future  entries  of 
merchandise  by  Nippon  Soda  equal  to 
the  most  recent  rate  calculated  for 
Nippon  Soda. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consimiption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for  the 


reviewed  companies  will  be  that 
established  in  the  final  results  of  this 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review, 
but  covered  in  previous  reviews  or  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  final  results  or  final 
determination  covering  the  most  recent 
period;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  previous 
reviews,  or  the  original  investigation.    , 
but  the  manufacturer  is.  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review,  or  if  not 
covered  in  this  review,  the  most  recent 
period  or  the  originul  investigation;  and 
(4)  the  cash  deposit  rate  for  any  future 
entries  from  all  other  manufacturers  or 
exporters  who  are  not  covered  in  this  or 
prior  administrative  reviews,  and  who 
are  unrelated  to  the  reviewed  firm  or 
any  previously  reviewed  firm,  will  be 
the  "all  other"  rate  established  in  the 
final  results  of  this  administrative 
review.  This  rate  represents  the  highest 
rate  for  any  firm  in  this  administrative 
review  (whose  shipments  to  the  United 
States  were  reviewed),  other  than  those 
firms  receiving  a  rate  based  entirely  on 
best  information  available.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22(c)(5). 

Dated:  December  31, 1991. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  92-288  Filed  1-6-02;  8:45  am] 

BILUNO  COOC  3S10-0»4I 


[C-201-50S] 

Porcelain-on-Steel  Cookingware  From 
Mexico;  Final  Resuits  of  Countervailing 
Duty  Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  o^ 
countervailing  duty  administrative 
review. 

summary:  On  September  24. 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  porceIain-on-8teel  cookingware  from 
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Mexico  (56  FR  48163).  We  have  now 
completed  that  review  and  determine 
the  totaLbounty  or  grant  to  be  de ' 
minimis  for  QNSA  and  3.28  for  all  other 
companies  for  the  period  January  1. 1990 
through  December  31,  igga 
EFFECTIVE  DATE:  January  7, 1992. 
FON  FURTNER INFOWIIATKM  CONTACT: 
Dana  S.  Mermelstein  or  Maria  P. 
MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2786. 
•UPPLEMENTAL  INFOmiATION:     , 

Background 

On  September  24, 1991,  the 
Department  of  Commerce  (the 
Department)  published  in  ^e  Federal 
Register  (56  FR  48163)  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on 
porcelain-on-steel  cookingware  from 
Mexico  (51  FR  44287;  December  12, 
1986).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  porcelain-on-steel 
cookingware  from  Mexico.  The  products 
are  porcelain-on-steel  cookingware 
.  (except  teakettles),  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  glazed  with 
vitreous  glasses.  During  the  review 
period  such  merchandise  was 
classifiable  under  item  number 
7323.94.0020  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
descripti<m  remains  dispositive. 

The  review  covers  the  period  from 
January  1, 1990  through  December  31, 
1990,  two  companies,  and  the  following 
programs:  (1)  FOMEX;  (2)  BANCOMEXT 
Financing  for  Exporters;  (3)  FONEI;  (4) 
Program  for  Temporary  Importation  of 
Products  Used  in  the  Ihtiduction  of 
Exports  (PITEX):  (5)  CEPROFI;  (6) 
Guarantee  and  Development  Fund  for 
Medium  and  Small  Industries 
(FOGAIN);  (7)  Other  BANCOMEXT 
preferential  financing:  (8)  Import  Duty 
Reductions  and  Exemptions;  (9)  State 
tax  incentives;  (10)  NAFINSA  FONEI- 
type  financing;  and  (11)  NAFINSA 
FOGAIN-type  financing. 

CdculattoB  Methodology  for 
AseessBMiit  end  Deposit  Purpoeee 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 


the  methodology  described  in  the 
preamble  to  19  CFR  355.20(d)  (53  FR 
52306,  52325-52326:  December  27. 1988). 
First,  we  calculated  a  coimtry-wide  rate, 
weight-averaging  the  benefits  received 
by  both  companies  subject  to  review  to 
determine  the  overall  subsidy  fiY)m  all 
countervailable  programs  benefitting 
exports  of  subject  merchandise  to  the 
United  States.  Because  the  coxmtry-wide 
rate  was  above  de  minimis,  as  defined 
by  19  CFR  355.7,  we  proceeded  to  the 
next  step  in  our  analysis  and  examined 
the  ad  valorem  rate  we  had  calculated 
for  each  company  for  all  countervailable 
programs,  to  determine  whether 
individual  company  rates  differed 
significantly  from  the  weighted-average 
country-wide  rate.  One  company  r^ 

(QNSA)  received  aggregate  benefits 
which  were  de  minimis  (significantly 
different  within  the  meaning  of  19  CFR 
355.22(d)(3)(ii)).  This  company  must  be 
treated  separately  for  assessment  and 
cash  deposit  purposes. 

The  remaiidng  company  (APSA) 
received  aggregate  benefits  from  all 
countervailable  programs  combined 
which  were  not  significantly  different 
from  the  weighted-average  country-wide 
rate;  its  rate  was  used  to  establish  the 
"all-other"  rate  for  the  review  period. 
See,  e^g.,  Final  Results  of  Countervailing 
Duty  Administrative  Review;  Ceramic 
Tile  from  Mexico  (56  FR  27496,  27498; 
June  14. 1991). 

AnalyeU  of  Canumnts  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  fivm  Acero  Porcelanizado, 
SA.  (APSA)  and  CINSA,  the  two 
respondent  companies,  and  the 
Government  of  Mexico. 

Comment  1:  APSA  and  CINSA  claim 
that  the  Department  has  overstated  the 
benefits  attributable  to  the 
BANCOMEXT  Export  Financing 
program.  By  using  the  interest  payment 
to  interest  payment  comparison 
methodology  in  calculating  benefits  for 
the  BANCOMEXT  export  financing 
program,  rather  than  the  interest  rate  to 
interest  rate  comparison  methodology 
which  the  Department  has  used  in  the 
past,  the  Department  has  not  accounted 
for  the  loss  of  the  use  of  funds  by  the 
borrower  when  interest  is  pre-paid,  as  it 
is  for  BANCOMEXT  export  financing. 

Department's  Position:  We  have 
adjusted  our  calculations  to  account  for 
the  prepayment  of  interest  required  by 
the  BANCOMEXT  Export  Financing 
program.  We  determine  the  benefit  fi^im 
BANCOMEXT  Export  Financing  to  be 
0.16  percent  ad  valorem  for  CINSA  and 
QA7  percent  ad  valorem  for  all  other 
companies. 


Comment  2:  The  Government  of 
Mexico  contests  the  Department's 
determination  that  the  BANCOMEXT 
export  financing  program  provides 
countervailable  benefits.  First,  the 
Government  of  Mexico  contends  that 
the  use  of  a  commercial  rate  as  a 
benchmark  in  the  Department's 
calculation  is  inconsistent  with  Item  (k) 
of  the  Illustrative  List  of  Export 
Subsidies  annexed  to  the  Agreement  on 
Interpretation  and  Applications  of 
Articles  VI,  XVI,  and  XVIU  of  the 
General  Agreements  on  Tariff  and 
Trade  (GATT).  Item  (k)  of  the 
Illustrative  List  defines  an  export 
subsidy  as  the  granting  of  export  credits 
by  governments  at  interest  rates  below 
the  cost  of  funds  to  the  government. 
BANCOMEXT  financing  meets  the  cost 
to  government  standard  and  therefore 
does  not  provide  countervailable 
subsidies.  Second,  the  Government  of 
Mexico  maintains  that  BANCOMEXT 
loans  are  indeed  given  at  commercial 
rates.  The  stated  interest  rate  for 
BANCOMEXT  financing  is  the  U.S. 
prime  rate  plus  0.5  percent,  and  prime 
rate  is  considered  a  commercial  rate. 

Department's  Position:  We  disagree. 
The  cost  to  government  standard  which 
defines  an  export  subsidy  in  Item  (k)  of 
the  Illustrative  List  does  not  limit  the 
United  States  in  applying  its  own 
national  countervailing  duty  law  to 
determine  the  countervailability  of 
benefits  bestowed  on  merchandise 
exported  from  Mexico.  Because 
BANCOMEXT  export  financing  is  only 
available  to  exporters,  we  determine 
this  program  is  countervailable.  See  e.g.. 
Certain  Textile  Mill  Products  from 
Mexico:  Tinal  Results  of  Countervailing 
Duty  Order  Administrative  Review  (54 
FR  36641:  September  5, 1989)  and 
Certain  Textile  Mill  Products  from 
Mexico;  Final  Results  of  Coimtervailing 
Duty  Administrative  Review  (56  FR 
12175, 12177;  March  22, 1991).  When  we 
compared  our  benchmark  with  the 
interest  rates  reported  under  the 
BANCOMEXT  program,  we  found 
countervailable  benefits.  There  is  no 
evidence  on  the  record  illustrating  the 
Government  of  Mexico's  assertion  that 
the  BANCOMEXT  interest  rate,  the  U.S. 
prime  rate  plus  0.5  percent,  is 
commercially  available  in  Mexico. 

Comment  3:  The  Government  of 
Mexico  contests  our  use  of  the  quarterly 
weighted  average  effective  interest  rates 
published  in  the  Federal  Reserve 
Bulletin  as  a  benchmaik.  since  this  rate 
represents  all  types  of  lending  at  a 
certain  leveL  The  Government  of 
Mexico  argues  that  a  more  appropriate 
benchmark  would  be  a  rate  which 
Inflects  financing  for  exports,  such  as  a 


564 


Federal  RegUter  /  Vol.  57.  No.  4  /  Tue8day.  lanuary  7.  1992  /  Noticeg 


rate  available  through  the  U.S.  Export- 
import  Bank. 

Department's  Position:  We  disagree.  It 
is  the  Department's  practice  to  use  the 
predominant  source  of  short-term 
financing  to  construct  a  benchmark.  See, 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  Carbon  Steel  Butt- Weld  Pipe 
Fittings  from  Thailand  (55  FR  1695; 
January  18, 1990)  and  Section 
355.44(b)(3Ki)  of  the  Department's 
proposed  regulations  (54  FR  23366, 
23380;  May  31. 1969).  The  benchmaiftc 
that  we  have  relied  on  here  is  a 
national-average  interest  rate  based  on 
a  Federal  Reserve  survey  of  the  terms  of 
lending  at  commercial  banks  during  the 
review  period  Our  use  of  Federal 
Reserve  rates  has  been  sustained  in 
Cementos  Anabuac  del  Golfo,  S.A.  v. 
U.S.,  689  F.  Supp.  1191, 1214  (CIT 1988), 
afTd  Cementos  Guadalajara,  SA.  v.  U.S. 
879  F.  2d  847  (Fed.  Cir.  1989),  cert, 
denied,  110  S.  Ct.  1318  (1990).  and  PPG  v. 
United  States,  768  F.  Supp.  354  (CIT 
1991),  appeal  docketed.  No.  91-1488 
(CAFC  Sept.  9. 1991).  Use  of  U.S. 
Export-Import  Bank  lending  rates  as  the 
basis  for  our  benchmark,  as  the 
Government  of  Mexico  proposes,  would 
be  inappropriate  here  because  such 
rates  represent  long-term  financing,  are 
braited  to  exporters,  and  the  rates  are 
based  on  conditions  specific  to  the 
individual  borrower  or  importing 
country. 

Comment  4:  The  Government  of 
Mexico  contends  that  the  PITEX 
program  is  not  an  export  subsidy 
because  machinery  temporarily 
imported  under  PITE3J  is  used  to 
manufacture  merchandise  for  both  the 
domestic  and  the  export  markets. 

Department's  Position:  We  disagree. 
1^  eligibihty  criteria  for  the  PITEX 
program  limit  the  benefits  to  exporters 
because  they  require  a  company  to  have 
a  proven  export  record,  and  to  use  the 
imported  merchandise  (both  raw 
materials  and  equipment)  in  the 
production  of  goods  for  export.  See, 
Certain  Textile  Mill  Products  from 
Mexico;  Final  Results  of  Countervailing 
Administrative  Review  (56  FR  12175, 
12178;  March  22, 1991).  Moreover,  should 
a  company  using  PITEX  wish  to  sell  its 
production  (incorporating  the  imported 
raw  materials  or  produced  with  the 
imported  equipment)  in  the  domestic 
market,  it  must  obtain  special 
authorization  and  pay  the  corresponding 
duties,  thereby  forfeiting  the  portion  of 
benefits  granted  through  PITEX  to 
merchandise  ultimately  sold  in  the 
domestic  market.  In  addition,  such  sales 
in  the  domestic  market  are  limited  to 
thirty  percent  of  the  total  PQfEX-related 


production.  Therefore,  because  PITEX 
benefit^  are  limited  to  exporters,  and  to 
the  extent  that  PITEX  provides  duty 
drawback  on  non-physically 
incorporated  merchandise,  we 
determine  this  program  to  be  a 
countervailable  export  subsidy.  See, 
Certain  Textile  Mill  Products  from 
Mexico;  Final  Results  of  Countervailing 
Duty  Administrative  Review  (56  FR 
50858,  50860:  October  9, 1991). 

Comment  5:  The  Government  of 
Mexico  argues  that  because  import 
duties  are  part  of  the  acquisition  cost  of 
capital  equipment  and  are  therefore 
depreciated  over  the  useful  life  of  the 
equipment,  the  Department  should 
allocate  the  PfTEX  benefit  over  the 
useful  life  of  the  equipment. 

Department's  Position:  We  disagree. 
With  respect  to  the  timing  of  the  benefit, 
it  is  the  Department's  practice  to 
expense  benefits  resulting  from  tax  or 
duty  exemption  programs  in  full  in  the 
year  of  receipt.  'The  benefit  consists  of 
import  duties  not  paid  on  the  imported 
machinery,  which  normally  would  be 
payable  at  the  time  of  import;  we 
followed  our  standard  practice  by 
expensing  the  benefit  twm  the  value  of 
duty  exemptions  in  full,  in  the  year  of 
receipt.  See,  Final  Affirmative 
Countervailing  Duty  Determination  and 
Partial  Countervailing  Duty  Order:  Ball 
Bearings  and  Parts  Thereof  from 
Thailand;  Final  Negative  Countervailing 
Duty  Determinations:  Antifriction      ^ 
Bearings  (Other  Than  Ball  or  Tapered 
Roller  Bearings)  and  Parts  Thereof  from 
n.ailand  (54  FR  19130;  May  3, 1989):  see 
also  Certain  Cotton  Yam  Products  from 
Brazil;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (55  FR  19768;  May  fl,  1990); 
f  355.4S(b){6)  of  the  Department's 
proposed  regulations  (54  FR  23366, 
23384:  May  31, 1989). 

Final  Results  of  Review 

After  reviewing  all  of  the  comments 
received,  and  correcting  for  clerical 
errors  found  in  the  calculations,  we 
determine  the  total  bounty  or  grant  to  be 
de  minimis  for  CINSA,  and  3.26  percent 
ad  valorem  for  all  other  companies  for 
the  period  January  1, 1990  through 
December  31, 1990. 

For  this  merchandise,  the  Department 
will  instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  shipments  from 
CINSA,  and  to  assess  countervailing 
duties  of  3.26  percent  of  the  f.o.b.  invoice 
price  on  shipments  from  all  other 
companies  exported  on  or  after  January 
1, 1990  and  on  or  before  December  31, 
1990. 

The  Department  will  also  instruct  the 
Customs  Service  to  waive  cash  deposits 


of  estimated  countervailing  duties,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act  on  any  shipments  of 
merchandise  from  the  CINSA,  and  to 
collect  a  cash  deposit  of  estimated 
countervailing  duties  of  3.18  percent  of 
the  f.o.b.  invoice  price  on  shipments 
fi-om  all  other  firms  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  and  waiver  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  ie75(a)(l)) 
and  19  CFR  355.22. 

Dated:  December  3a  1991. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  92-269  Filed  1-6-92  8:45  am] 

BUXINQ  CODE  3510-Oft-ll 


Short-Supply  Determination:  Certain 
IS^hrome  Stainless  Steel  Tubing 

AOENCV:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

action:  Notice  of  short-supply 

determination  on  certain  sizes  of  13- 

chrome  stainless  steel  tubing. 

SHORT-SUPPLY  REVIEW  NUMBER:  60. 
summary:  The  Secretary  of  Commerce 
("Secretary")  hereby  grants  a  short- 
supply  allowance  for  182  metric  tons  of 
certain  sizes  of  13-chrome  stainless  steel 
tubing  for  the  first  quarter  1992  under 
the  U.S.-Japan  Steel  Arrangement. 
EFFECTIVE  DATE:  December  27. 1991. 
FOR  FURTHER  INFORMATION  CONTACR 
Marissa  Rauch  or  Kathy  McNamara, 
Office  of  Agreements  Compliance, 
Import  Administration.  U.S.  Department 
of  Commerce,  room  7866, 14th  Street  and 
Constitiition  Avenue.  NW..  Washington, 
DC  20230  (202)  377-1382  or  (202)  377- 
3792. 
SUPPt^MENTARY  INFORMATION:  On 

November  27  and  29, 1991.  the  Secretary 
received  adequate  petitions  from  Sooner 
Pipe  &  Supply  Corporation  ("Sooner"), 
requesting  a  short-supply  allowances  for 
286  metric  tons  of  this  product  for  the 
first  quarter  1992  under  Paragraph  8  of 
the  Arrangement  Between  the 
Government  of  Japan  and  the 
Government  of  the  United  States  of 
America  in  Certain  Steel  Products  (the 
U.S.-Japan  Steel  Arrangement).  Sooner 
requested  short  supply  because  it 
alleges  that  this  material  is  not  produced 
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domestically  and  cegular  export  licenses 
are  not  available  for  this  material. 

The  requested  material  meets  the 
following  specifications:  13-Chrome 
Stainless  Steel  Tubing  Grades  SM13CR- 
85  and  SM23CR-95  with  Vam  Ace 
Coimections. 


1.SM13CR-e5  0.0.  2H- 
X  R-2  Vam  Ac« 

2.  SM13CR-«5  0.0.  2%~ 
X  R-2  Vam  Ace 

Total 


X  4.e0U>/Ft 
xTiwii/Ft' 


3.  SM13CR-85  0.0.  2%" 
X  R-2  Vam  Aoa 

4.  SM13Cfl-«5  OJD.  2%- 
X  R-«  Vam  Aca 


X  7.70Lb/Pt 
X  ir.TOtb/R 


SM13CR-e5  0.0.  2%"  X  7.70-.Lb/ 

Ft  Vam  Ace  1  set  of  pup  joints 

i.  SM13CR-95  0.0.  2'4-  X  7.7«J>/Ft 
Vam  Ace  1  piece  OouMe  Pin  Sub  2 
(eel  kxifl . 


Total- 


Quantily 


42 

174 
216 


52 
17 

1 


70 


Chemical  Composition: 


MN:. 

CR. 

Nl- 

CU. 

SI- 


.  ai5- 

025- 
12J0O- 
MAX. 
MAX- 
MAX. 


-022 

-1.00 

-UJOO 

O90 

02S 

IJOO 


Mechanical  Properties: 
PSI 


Mia  Yield  Strength- 


Max.  Yield  Strength— 
Min.  Tensile  Sttength.. 


SM85 
grade 


85.000 
100,000 
100.000 


SM95 


95.000 
110.000 
105.000 


The  Secretary  conducted  this  short- 
supply  review  pursuant  to  section 
4(b)(4)(A)  of  the  Steel  Trade 
Liberalization  Program  Imolementation 
Act.  Public  Law  No.  101-2^1, 103  Stat. 
1886  (1989)  ("the  Act"),  and  §  357.102  of 
the  Department  of  Commerce's  Short- 
Supply  Procedures,  19  CFR  357.102 
("Commerce's  Short-Supply 
Procedures"). 

AcboB 

On  November  27  and  29. 1991.  the 
Secretary  established  an  official  record 
on  this  short-supply  request  (Case 
Number  60)  in  the  Central  Records  Unit, 
room  B-099,  Import  Administration.  U.S. 
Department  of  Commerce  at  the  above 
address.  On  December  9. 1991,  the 
Secretary  published  a  notice  in  the 
Federal  Register  announcing  a  review  of 
this  request  and  soliciting  comments 
from  interested  parties.  Comments  were 


required  to  be  received  no  later  than 
December  16, 1991,  and  interested 
parties  were  invited  to  file  replies  to  any 
comments  no  later  than  five  days  after 
that  date.  In  order  to  determine  whether 
this  product  or  a  viable  alternative 
product  could  be  supplied  in  the  U.S. 
market  for  the  period  of  this  review,  the 
Secretary  sent  questionnaires  to:  North 
Star  Steel,  Texas  Inc.  ("North  Stai").  Al 
Tech  Specialty  Steel  Corporation  ("Al 
Tech"),  USX  Corporation  ( "USX").  CF&I 
Steel  Corporation  ("CF&I'),  Koppel  Steel 
Corporation  ("Kopp>el"),  and  Lone  Star 
Steel  Corporation  ("Lone  Star").  The 
Secretary  received  timely  questionnaire 
responses  from  5  of  the  6  companies. 

Questionnaire  Responses 

Four  questionnaire  respondents  (CF&L 
North  Star.  Lone  Star  and  Koppel) 
indicated  that  they  were  unable  to 
supply  the  requested  13-cfarome  tubing. 
Al  Tech  indicated  that  it  would  be  able 
to  supply  13-chrome  tubing  meeting  the 
specifications,  but  not  in  the  requested 
lengths. 

On  December  18, 1991,  we  received  a 
letter  from  John  Candy  Corporation 
("JGC'),  a  specialty  distribution 
company  for  corrosion  resistant  alloy 
OCTG.  as  an  interested  party.  JGC 
indicated  that  it  has  13-chrome  tubing 
meeting  the  requested  specifications  in 
inventory.  JGC  provided  an  inventory 
list  indicating  that  of  the  tubing 
requested  by  Sooner,  it  has  the 
following  inventory: 

52  MT  (15,000  fL)  SM  13CR-6S  OD.  2%"  X 

7.70  Ib/fL  X  range  2 
52  MT  (18,000  ft)  SM  13CR-65  OS).  2%"  X 

6.40  lb/ft.  X  range  2 


104MT 


On  December  16. 1991,  Sooner 
responded  to  Al  Tech's  comments  by 
indicating  that  their  equipment  in  the  oil 
field  is  set  to  handle  only  range  2  (28-32 
ft.)  pipe.  Therefore,  the  20  foot  lengths 
offered  by  Al  Tech  are  unacceptable  in 
Sooner's  down-hold  applications. 

On  December  19, 1991,  Sooner 
provided  comments  in  response  to  JGCs 
letter.  Sooner  indicated  that  the  material 
JGC  has  offered  may  have  been  in 
inventory  for  a  long  period  and  may 
therefore  be  subiect  to  "crevice 
corrosion."  Sooner  noted  that  the  pipe 
offered  by  JGC  is  produced  by 
Sumitomo,  Kawasaki  and  Tubecex. 
Sooner  asserts  that  purchasing  pipe 
produced  by  several  different 
manufacturers  would  be  inconsistent 
with  its  practice  of  purchasing  pipe 
through  a  single  source,  and  would 
deprive  Sooner  of  "single  source 
responsibility"  in  case  of  problems. 
Sooner  also  expressed  ctmcem  that  JGC 


does  not  have  any  coupling  stock  to 
thread  the  material  with  a  Vam  Ace 
connection,  which  would  make  it 
impossible  to  screw  the  pipe  together. 

On  December  2a  1991,  JGC  responded 
,to  Sooner's  concerns  and  provided  full 
specification  sheets  on  the  13-chrome 
material  held  in  inventory.  JGC  noted 
that  as  part  of  its  standard  practice,  it 
would  perform  electro-magnetic  or 
ultrasonic  testing  to  detect  any  crevice 
corrosion  on  the  offered  pipe.  With 
regard  to  sole  source  responsibility,  jGC 
noted  that  it  ordinarily  serves  as  the 
first  point  of  responsibility  for  its  OCTG 
customers.  With  regard  to  threading  for 
the  Vam  Ace  connection,  JGC  indicated 
that  it  inventories  coupling  stock  to 
match  its  inventory  of  pipe,  and  that  its 
stock  could  be  threaded  for  the  Vam 
Ace  connection  in  one  to  two  weeks 
through  Vam  PTS.  JGC  asserU  that  in 
the  past  year  it  has  sold  over  100,000  ft 
of  pipe  threaded  with  Vam  Ace 
connections. 

On  December  2a  1991,  Sooner 
responded  to  JGCs  comments,  noting 
that  certain  of  the  pipe  offered  did  not 
meet  its  requirements  for  hydrostatic 
testing,  Charpy  impact  testing,  and 
hardness  testing.  In  addition.  Sooner 
asserted  that  the  non-destructive  testing 
offered  by  JGC  would  not  necessarily 
detect  crevice  corrosion.  Sooner  asserts 
that  In  its  experience,  crevice  corrosion 
can  only  be  detected  by  visual 
inspection  by  a  knowledgeable 
inspector. 

Analysi* 

The  principle  question  In  this  review 
is  whether  sufficient  supplies  of  tubing 
are  available  domestically  to  meet 
Sooner's  actual  consumption  needs. 

One  domestic  producer,  Al  Tech,  has 
indicated  that  it  can  produce  13-chrome 
tubing,  however,  it  cannot  meet  the  API 
range  2  length  specifications  (28-32  ft) 
that  are  necessary  for  Sooner's 
application.  According  to  Sooner,  the 
equipment  in  the  oil  patch  is  set  to 
handle  tubing  in  Range  2  lengths  (28-32 
foot  lengths)  an  API  standard  for  OCTG 
pipe.  Use  of  shorter,  non-range  2  pipe 
would  require  either  welding  or 
additional  jointing,  which  would  be 
unacceptable  for  use  in  Sooner's     • 
downhole  applications.  The  pipe  offered 
by  Al  Tech  does  not  and  cannot  easily 
be  converted  to  meet  the  API  length 
specifications  noted  in  Sooner's 
petitions  and  therefore  does  not  address 
Sooner's  short-supply  needs. 

JGC  offers  104  metric  tons  of  pipe 
meeting  all  of  the  specifications 
provided  by  Sooner  in  its  November  27 
and  29, 1991.  petitions.  Sooner  has  since 
stated  that  the  offered  pipe  does  not 
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meet  certain  other  requirements  not 
nnted  in  its  initial  petitions  for  short 
supply,  notably,  single  source  , 
requirements,  certain  testing     ' 
requirements,  and  visual  inspection  by  a 
practiced  inspector. 

Standards  for  hardness  testing, 
Charpy  impact  testing  and  hydrostatic 
testing  are  standards  not  included  in 
Sooner's  initial  petition  for  short  supply, 
but  were  noted  only  after  JGC  offered 
pipe  available  from  its  inventory. 
Pursuant  to  section  375.102(d]  of  the 
Department's  Short  Supply  Procedures, 
petitioner  is  required  to  Hie  a  new 
petition  for  short  supply  if  it  modiHes  its 
request  to  the  extent  that  the 
modification  represents  a  substantial 
change  in  its  request.  Since  these  testing 
requirements  were  not  included  in 
Sooner's  initial  request,  JGC  has  had  no 
opportimity  to  comment  upon  the 
reasonableness  of  these  testing 
requirements.  Therefore,  the  additional 
testing  standards  described  in  Sooner's 
December  20, 1991,  submission 
constitute  a  substantial  change  in  the 
speciHcations  for  the  material  requested 
and  cannot  be  considered  in  this  review. 
Sooner  must  file  a  new  petition  for  short 
supply  fully  describing  all  testing 
requirements  if  it  wants  thesje 
requirements  to  be  considered  by  the 
Secretary  in  making  his  determination. 

With  regard  to  single  source 
responsibiUty,  we  note  that  source 
preferences  are  not  one  of  the  five 
factors  described  in  the  House  Report  to 
the  Steel  Trade  Liberalization  Act  (H.R. 
101-263)  ("House  Report")  that  are  to  be 
considered  in  determining  whether  short 
supply  exists.  Further,  JGC  asserts  that 
it  acts  as  the  Hrst  point  of  responsibility 
for  its  customers  should  problems  arise 
with  JGCs  products.  Therefore,  the  fact 
that  the  material  offered  by  JGC's 
products.  Therefore,  the  fact  that  the 
material  offered  by  JGC  was  produced 
by  different  steel  companies  does  not 
affect  our  determination  of  whether 
short  supply  currently  exists  in  the 
domestic  market. 

After  subtracting  the  quantity  offered 
by  JGC  from  the  quantity  requested  by 
Sooner,  the  following  tonnage  i^emains 
outstanding:  ^ 


122  MT  (60,000  ft.)  SMl3CR-e5  O.D:  2%"  X 

6.40  lb/ ft.  X  range  2 
42  MT  (20.000  ft.)  SMl3CR-e5  O.D.  2%  "  X 

4.80  lb/ft.  X  2 
17  MT  (5.000  ft.)  SM13CR-95  O.D.  2%"  X  7.70 

Ib/fl.  X  range  2 
1  MT  1  Bet  of  pup  joints— SMl3CR-e5  O.D. 

2%"  X  7.70  lb/ft. 
1  MT  1  piece  double  pin  sub  (2  ft.  long] 


182  KfT 


UMI 


Conclusion 

Because  the  domestic  industry  is 
unable  to  supply  Sooner  with  182  metric 
tons  of  material  meeting  its  specification 
for  the  first  quarter  of  1992,  the 
Secretary  determines  that  short  supply 
does  exist  with  respect  to  the  requested 
product  for  this  time  period.  Pursuant  to 
section  4(b)(4)(A)  of  the  Act  and 
S  357.102  of  Commerce's  Short-Supply 
Procedures,  the  Secretary  hereby  grants 
a  short-supply  allowance  for  162  metric 
tons  of  the  requested  13-chrome 
stainless  steel  tubing  in  the  sizes  noted 
above  for  the  first  quarter  1992. 

Dated:  December  27, 1991. 
AlanM-Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-270  Filed  \-S-%2\  8:45  am] 
MUJNO  COOe  3910-OS-M 


Technology  Administration,  Bureau  of 
Export  Administration 

National  Critical  Technologies 
Development  and  Advancement; 
Public  Woricshop 

agency:  Technology  Administration; 

Bureau  of  Export  Administration, 

Commerce. 

ACTION:  Notice  of  public  workshop. 

summary:  This  is  to  notify  interested 
parties  that  the  Department  of 
Commerce  will  hold  a  public  workshop 
on  February  6, 1992  at  the  National 
Institute  of  Standards  and  Technology  in 
Gaithersburg,  Maryland  to  explore 
interest  in  the  development  and 
advancement  of  national  critical 
technologies.  The  workshop  will  (1) 
acquaint  the  private  sector  with  the 
Strategic  Partnerships  Initiative,  and  (2) 
encourage  private  sector  input  on  the 
scope  and  format  of  industrial  surveys 
that  the  Bureau  of  Export 
Administration  is  developing  to  assess 
the  financial  and  production  status  of 
six  Department  of  Defense  critical 
technologies.  A  registration  fee  of  $75.00 
per  participant  is  due  no  later  than 
January  24, 1991.  Space  is  limited. 
DATES:  The  workshop  will  convene  at  9 
a.m.  (registration  at  6  a.m.]  and  conclude 
at  5  p.m.  on  Thursday,  February  6, 1992. 
A  registration  fee  of  $75.00  per 
participant  is  due  no  later  than  January 
24, 1992.  Space  is  limited. 
ADDNESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Gaithersburg,  Maryland. 
Registration  fees  should  be  forwarded 
to: 

National  Institute  of  Standards  and 
Technology,  Conference  Registrar— 


"Criticla  Technologies  Workshop",  A- 
902  Administration  Building, 
Gaithersburg,  MD  20899 

FOR  nmiHER  INFOmiATION  CONTACT: 

Lori  Phillips,  Conference  Registrar,  (301) 
975-4513. 

SUPPLEMENTARY  INFORMATION:  This  is  to 
notify  interested  parties  that  the 
Department  of  Commerce  will  hold  a 
public  workshop  on  February  6, 1992  at 
the  National  Institute  of  Standards  and 
Technology  in  Gaithersburg,  Mar>'land 
to  explore  interest  in  the  development 
and  advancement  of  national  critical 
technologies.  The  workshop  will  serve 
two  purposes:  (1)  Pursuant  to  the  Notice 
of  Final  Rules  and  Regulations,  dated 
August  20, 1991,  acquaint  the  privatR 
sector  with  the  Strategic  Partnerships 
Initiative,  including  how  strategic 
partnerships  offer  a  means  for  firms  to 
collaborate  on  the  development  and 
commercialization  of  large-scale  critical 
technologies;  and  (2)  encourage  private 
sector  input  on  the  scope  and  format  of 
industrial  surveys  that  the  Bureau  of 
Export  Administration  is  developing  to 
assess  the  fmancial  and  production 
status  of  six  Department  of  Defense 
critical  technologies  (optoelectronics, 
composites,  advanced  ceramics,  flexible 
computer  integrated  manufacturing, 
artificial  intelligence,  and 
superconductivity).  These  industrial 
assessments  will  be  conducted  in 
accordance  with  Section  825  of  the  fiscal 
year  1991  Defense  Authorization  Act. 

Goal  of  the  Strategic  Paitemships 
Initiative 

Strategic  Partnerships  are  multi — 
industry  teams  of  noncompeting  Hrms 
formed  to  create  and  commercialize 
proprietary  technologies,  especially 
large-scale  critical  technologies,  using  a 
systems  management  approach.  Large- 
scale  critical  technologies  are 
technologies  that  are  too  complex  and 
costly  for  a  single  firm  to  create,  and 
have  more  potential  applications  than  a 
single  firm  or  even  an  industry  can 
readily  and  fully  exploit.  In  some  cases, 
investments  in  these  technologies  can  be 
recouped  only  if  the  results  are  used  in 
several  applications.  Since  speed  of 
recoupment  can  be  critical  to  continued 
competitiveness,  it  often  is  essential  that 
multiple  major  applications  be 
introduced  simultaneously. 

This  new  initiative  is  designed  to 
provide  the  private  sector  the 
opportunity  to  discuss  possible  benefits 
of  forming  strategic  partnerships  among 
firms  representing  the  entire  food  chain 
of  specific  technologies.  By  focusing  on 
a  specific  technology,  these  partnerships 
will  have  the  capability  to  integrate 
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innovation  activities  for  a  broad  range 
Qf  applications  made  possible  by  that 
technology.  Strategic  partnerships  are 
made  up  generally  of  noncompeting 
companies,  and  are  capable  of 
accomplishing  the  entire  process  of 
innovation  working  on  a  proprietary 
basis. 

The  immediate  goal  of  this  initiative  is 
to  hold  workshops  on  key  technologies 
upon  request  from  the  private  sector,  at 
which  the  stakeholder  industries  in  the 
food  chain  for  each  technology  will  have 
a  change  to  consider:  potential 
applications  and  current  status  of  the 
technology,  what  R&D  needs  to  be 
performed,  the  competitive  position  of 
U.S.  industry  in  that  technology,  and 
ways  in  which  U.S.  stakeholders  might 
organize  themselves  to  maximize 
commercial  benefits.  The  design  of  and 
participants  in  a  specific  partnership 
will  be  solely  at  the  discretion  of  the 
private  sector. 

Goal  of  the  Critical  Technology 
Assessraants 

The  Department  of  Defense  has 
identified  21  technologies  deemed 
critical  to  national  security.  These 
technologies  include  Machine 
Intelligence,  Flexible  Manufacturing, 
Photonics,  Superconductivity,  and  ^ 
Advanced  Materials.  The  Technologies 
and  the  industries  that  support  them 
constitute  a  section  of  the  defense 
industrial  base  vital  to  present  and 
future  national  security  needs  of  the 
United  States^ 

The  Bureau  of  Export  Administration, 
Office  of  Industrial  Resource 
Administration  (OIRA),  in  coordination 
with  the  Technology  Adminisb-ation, 
and  the  Department  of  Defense,  is 
conducting  assessments  of  the 
Department  of  Defense's  21  Critical 
Technologies.  Assessments  of  six 
technologies  and  their  industrial 
infrastructures  are  scheduled  to  be 
completed  in  fiscal  year  1992.  The  final 
re[>orts  will  be  delivered  as  public 
documents  to  the  United  States 
Congress,  Armed  Services  Committees. 

The  immediate  goal  of  this  workshop 
is  to  secure  the  participation  of  industry 
associations  and  individual  companies 
in  framing  assessment  outlines  and 
industrial  surveys  related  to  their 
technologies.  OIRA  wrill  then  use  the 
surveys  to  collect  research  and 
development,  financial,  production,  and 
employment  information,  which  ««rill 
form  the  basis  for  each  final  Critica] 
Technology  Assessment 


Dated:  December  31. 1991. 
Deborah  Wince-Smith, 
Assistant  Secretary  for  Technology  Policy. 
lames  M.  LeMunyon. 
Deputy  Assistant  Secretary  for  Export 
Administration. 
[FR  Doc  92-286  Filed  1-&-42: 8:45  am] 

BILUNQ  CODE  )S10-1S-H 


CONGRESSIONAL  BUDGET  OFFICE 

Transmittal  of  Final  SequMtration 
Report  for  Fiscal  Year  1992  to 
Congress  and  the  Office  of 
Management  and  Budget 

Pursuant  to  section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904{b]),  the 
Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its  Final 
Sequestration  Report  for  Fiscal  Year 
1992  to  the  House  of  Representatives, 
the  Senate,  and  the  Office  of 
Management  and  Budget 
Stanley  !•  Greigg, 

Director,  Office  of  Intergovernmental 
Relations,  Congressional  Budget  Office. 

[FR  Doc.  92^36  Filed  l-&-e2;  8:45  am] 
anjjNO  CODS  2Krr-ii-« 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Defense  FAR  Supplement,  part  215, 
Contracting  by  Negotiation,  and  the 
clauses  at  252.215;  OMB  Control  Number 
0704-0232. 

Type  of  Request:  Revision. 

Average  Burden  Hours /Minutes  per 
Response:  4  hours  and  40  minutes. 

Responses  per  Respondent  1. 

Number  of  Respondents:  199,540. 

Annual  Burden  Hours:  932.900. 

Annual  Responses:  199,615. 

Needs  and  Uses:  Defense  Far 
Supplement  Part  215  concerns 
information  collection  requirements 
required  (1)  for  negotiation  of  contracts. 
(2)  for  implementing  the  Industrial 
Modernization  Improvement  Program, 
and  (3)  to  perform  estimating  systems 
surveys. 


Affected  Public:  Busmesses  or  other 
for-profit,  non  profit  mstilutions  and 
Small  Businesses  or  Organizations 

Frequency:  On  Occasion 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  benefit 

Desk  Officer  Mr  Peter  Weiss 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  O^ice  of  Management 
and  Budget  Desk  Officer  for  DOD.  room 
3235,  New  Executive  Office  Building. 
Washington,  DC  20503 

DOD  Clearance  Officer  Mr  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Davis  Highway,  suite  1204.  Ariington. 
Virginia,  22202-4302. 

•    Dated:  December  31, 1991. 

LM.  Bymm, 

Alternate  DSD  Federal  Register  Offner. 

Department  of  Defense. 

[FR  Doc.  92-249  Filed  1-6-92: 8:45  am] 

aHUNQ  CODE  MM-ei-M 


Public  Information  Collection 
Requirement  Sul>mltted  to  OMB  fof 
Review 


action:  Notice. 


Hie  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  UJS.C 
chapter  35). 

Title.  Application  Form,  and 
Applicable  OMB  Control  Number 
Defense  FAR  Supplement  part  210, 
Specifications,  Standards  and  Other 
Purchase  Descriptions,  and  the  clauses 
at  252.210;  Forms  DD  346  and  347:  OMB 
Control  Number  0704-0230. 

Type  of  Request  Revision. 

Average  Burden  Hours/Minutes  per 
Response:  3  Hours. 

Responses  per  Respondent  1. 

Number  of  Respondents:  15,000. 

Annual  Burden  Hours:  45,000. 

Annual  Responses:  15,000. 

Needs  and  Uses:  Defense  FAR 
Supplement  part  210  concerns 
information  collection  requirements 
required  to  obtain  bills  of  material  for 
production  maintenance  purposes  by 
preparing  and  submitting  DD  Forms  346 
and  347. 

Affected  Public:  Businesses  or  other 
for-profit  non  profit  iiutitutions  and 
Small  Businesses  or  Organizations. 

Frequency:  On  Occasion. 

Respondeats  Obligation:  ^vfolmAko 
obtain  or  retain  a  benefit 
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Desk  Officer  Mr.  Peter  Weiss. 

Wntten  comments  and 
recommendations  on  the  proposed! 
information  collection  should  be  sent  to 
Mr.  Wriss  at  the  Office  of  Management 
and  Budget.  Desk  Office  for  DOD.  room 
3255.  New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Davis  Highway,  suite  1204.  Arlington. 
Virginia.  22202-4302. 

Dated  Deceirber  31. 1991. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liamoh 
Officer.  Department  of  Defense. 
(FR  Doc.  92-250  Filed  1-6-92:  B  45  amj  | 
BIUJNO  COK  MlO-Ot-H 


Public  Infoimatlon  Collection      I 
Requirement  Submitted  to  0MB  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
subinitted  to  OMB  for  clearange  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  j 

Title,  Applicable  Form,  and       \ 
Applicable  OMB  Control  Number: 
Defense  FAR  Supplement,  part  225, 
Foreign  Acquisitions,  and  the  clauses  at 
252.225;  Form  DD  2139:  OMB  Control 
Number  0704-0229.  j 

Type  of  Request:  Revision.         ' 

Average  Burden  Hours/Minutes  per 
Response:  3  Hours. 

Responses  per  Respondent  3. 

Number  of  Respondents:  53,153. 

Annual  Burden  Hours:  458,765. 

Annual  Responses:  159,642. 

Needs  and  Uses:  Defense  FAR 
Supplement  (DFARS)  part  225  concerns 
information  collection  requirements 
xequired  to  process  (10  duty  free 
certificates,  (2)  report  on  expenditures 
by  foreign  contractors  in  the  United 
States  and  (3]  information  required  by 
the  Trade  Agreements  Act  on  sources  of 
petroleum.  In  addition,  information 
collection  requirements  previously 
approved  under  DFARS  parts  204  and 
208  have  been  relocated  to  part  225  as  a 
result  of  a  complete  rewrite  of  DFARS. 

Affected  Public:  Businesses  or  other 
for-profit  non  profit  institutions  and 
Small  Businesses  or  Organizationa. 

Frequency:  On  Occasion. 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  benefit 

Desk  Officer  Mr.  Peter  Weiss. 


Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DOD,  room 
3235.  New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Davis  Highway,  suite  1204,  Arlington, 
Virginia,  22202-4302 

Dated:  December  31. 1991 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  92-251  Filed  1-6-92;  8:45  am] 

WUJNO  COOE  M10-01-W 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  applicable  form,  and  applicable 
OMB  control  number  DoD  FAR 
supplement,  part  225,  Foreign 
Acquisition. 

Type  of  Request:  New  collection. 

Average  burden  hours/minutes  per 
response:  1  hour. 

Responses  per  respondent:  1. 

Number  of  respondents:  50. 

Annual  burden  hours  (including 
recordkeeping):  100. 

Annual  Responses:  50. 

Needs  and  uses:  The  Department  of 
Defense  (DoD)  and  the  United  Kingdom 
(U.K.)  have  a  reciprocal  agreement  to 
waive,  on  a  case-by-case  basis, 
nonrecurring  cost  charges  on  U.K. 
purchases,  and  commercial  exploitation 
levies  on  DoD  purchases.  The  terms  of 
the  reciprocal  agreement  are  addressed 
in  a  series  of  confidential  letters 
between  the  two  Governments.  This  rule 
revises  the  Defense  Federal  Acquisition 
Regulation  Supplement  to  address 
commercial  exploitation  levies.  It 
requests  information  needed  to  obtain  a 
waiver  of  the  levies. 

Affected  public:  Business  or  other  for- 
profit 

Frequency:  On  occasion. 

Respondents  obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  officer  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 


information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget  Desk  Officer  for  DoD,  room 
3235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204, 
Ariington.  Virginia  22202-4302. 

Dated:  December  31, 1991. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  92-252  Filed  1-6-92:  8:45  am] 
MLUNQ  COOE  M10-01^  ' 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  applicable  form,  and  applicable 
OMB  control  number  Navy  Advertising 
Effectiveness  Study  (NAES).  OMB 
Control  Number:  0703-0032. 

Type  of  request:  Expedited 
Submission — Approval  Date  Requested: 
March  1. 1992. 

Average  burden  hours/minutes  per 
response:  30  minutes. 

Responses  per  respondent:  2. 

Number  of  respondents:  1,000. 

Annual  responses:  2,000.  . 

Needs  and  uses:  The  Navy 
Advertising  Effectiveness  survey 
measures  recruiting  advertising 
effectiveness,  and  provides  data  for 
strategies  to  be  used  in  advertising. 

Affected  public:  Individuals  or 
households. 

Frequency:  Semiannually. 

Respondent's  obligation:  Voluntary. 

OMB  desk  officer  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503. 

DOD  clearance  officer  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
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Jefferson  Davis  Midway,  snite  1204, 
Arlington,  Virginia  22202-4302. 

Dated:  December  31. 1991. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  92-253  Filed  1-6-S2: 8:45  am] 

BILUNO  CODE  »1»4V4I 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

December  23. 1991. 

The  USAF  Scientific  Advisory  Board 
Air  Combat  Cross-Matrix  Panel  will 
meet  on  24  January  1992  from  8  a.m.  to  5 
p.m.  at  Headquarters^  Tactical  Air 
Command  (TAC).  Langley  AFB.  Virginia. 

The  purpose  of  this  meeting  is  to 
exchange  information  among  Panel 
members  and  TAC  personnel  on 
technical  developments  and  tactical 
operations  issues.  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c]  of  title 
5,  United  States  Code,  specifically 
subparagraphs  (1)  and  (4)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-6404. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  92-219  Filed  1-6-92;  &45  am] 

BIUMQ  COOe  M1»41-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  To 
Award  a  Cooperative  Agreement; 
Southern  States  Energy  Board 

AOENCY:  Department  of  Energy. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  announces  that  pursuant 
to  10  CFR  600.6(a)(5)  it  is  making  a 
financial  assistance  award  to  Southern 
States  Energy  Board  (SSEB)  to  faciUtate 
the  exchange  of  information  and 
discussion  of  issues  relating  to  the 
transportation  of  high-level  nuclear 
waste. 

scope:  Work  under  the  cooperative 
agreement  will  include  the  collection 
and  analysis  of  institutional  data  to  be 
included  in  nuclear  waste  reports; 
analyses  of  state  regional  issues; 
organizing  and  participating  in  meetings 
to  inform  state  and  local  government 
officials  of  the  findings  of  transportation 
technical  and  institutional  studies:  and 


developing  options  for  issue  resolution 

or  mitigation. 

BASIS  FON  NONCOMPCTinVC  AWAND: 

Pursuant  to  10  CFR  flO0.7(b)(2Ki)(D), 
DOE  has  determined  that  SSEB  has 
exclusive  capacity  to  perform  the 
activities  successfully,  based  upon  the 
unique  character  of  die  organization, 
proprietary  data,  technical  expertise  and 
other  such  special  qualifications. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  Attn: 
Nick  Graham.  PR-322.1, 1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585. 
Arnold  A.  Gjerstad, 

Acting  Director,  Operations  Division  "B", 
Office  of  Placement  and  Administration. 
(FR  Doa  92-263  Filed  1-6-92:  8:45  am] 
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Office  Of  Fossil  Energy 
[FE  Dodcet  No.  91-19-NGl 

inland  Gas  &  Oil  Corp.;  Application  To 
Amend  Authorization  To  Import  And 
Export  Natural  Gas,  Including 
Liquefied  Natural  Gas,  From  and  to 
Canada 

AGENCY:  Office  of  Fossil  Energy, 

Department  of  Energy. 

ACTION:  Notice  of  Application  to  Amend 

Authorization  to  Import  and  Export 

Natural  Gas,  Including  LNG,  from  and  to 

Canada. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  December  5, 
1991,  of  an  application  filed  by  Inland 
Gas  &  Oil  Corp.  (IGOC)  requesting 
authorization  to  amend  its  authorization 
to  import  and  export  natural  gas, 
including  liquefied  natural  gas  (LNG), 
from  and  to  Canada.  IGOC  was  granted 
blanket  authorization  to  import  up  to  14 
Bcf  and  export  up  to  36  Bcf  of  natural 
gas  for  a  two-year  period  in  DOE/FE 
Opinion  and  Order  No.  517  (Order  517) 
on  July  5, 1991  (1  FE  f  70.463).  IGOC 
requests  that  the  DOE  increase  its 
currently  authorized  blanket  import 
volumes  from  14  Bcf  to  a  maximum  of  35 
Bcf  for  the  remainder  of  Order  517's 
authorization  term.  The  blanket  export 
volumes  approved  in  Order  517  would 
not  change.  In  addition,  IGOC  requests 
authority  to  import  or  export  the 
proposed  natural  gas  and  LNG  at  new 
border  facilities  to  be  constructed  by 
Sumas  Intemationd  Pipeline  Inc.  (SIPI). 
The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene. 


notices  of  intervention  and  written 
comments  are  invited. 
dates:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  in 
Washington,  DC  at  the  address  listed 
below  no  later  than  4:30  pjn.,  eastern 
time,  February  6, 1992. 

ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-5a  1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-947& 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Dukes,  Office  of  Fuels  ^ 

Programs,  Fossil  Energy.  U.S.  ' 

Department  of  Energy.  Forrestal 
Building,  room  3F-07a  FE-53, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  588-9590. 
Lot  Cooke,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-0503. 
SUPPLEMOrrARV  INFORMATION:  IGOC  iS 
a  corporation  organized  under  the  laws 
of  the  State  of  Delaware  with  its 
principal  place  of  business  in 
Wilmington,  Delaware.  IGOC  is  a 
wholly  owned  subsidiary  of  BC  Gas  Inc. 
(BC  Gas),  a  Canadian  corporation 
located  in  Vancouver.  British  Columbia. 
IGOC  functions  as  a  natural  gas 
marketer  and  intends  to  import  and 
export  natural  gas  or  LNG  on  a  short- 
term  or  spot  basis  for  its  own  account  or 
as  agent  for  Canadian  or  MS. 
purchasers  and  suppliers,  including  BC 
Gas  and  its  U.S.  agent.  Grand  Valley 
Gas  Company  of  Salt  Lake  City,  Utah. 
IGOC  states  the  terms  of  all 
transactions  will  be  the  product  of  arms 
length  negotiations  between  the  parties 
and  therefore  will  be  competitive. 

The  decision  on  the  import  portion  of 
this  amendment  request  will  be  made 
consistent  with  DOE's  natural  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  IGOCs 
currently  authorized  export  volumes  are 
not  affected  by  this  amendment  request. 
Therefore,  parties  that  may  oppose  this 
application  should  limit  their  comments 
to  the  issue  of  increasing  the  import 
ceiling  approved  by  Order  517.  The 
appUcant  asserts  the  imports  would  fee 
competitive  under  the  proposed 
arrangement  Parties  opposing  the 
import  arrangement  bear  the  burden  of 
overcoming  this  assertion. 
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NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321.  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

^In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the  1 
proceeding  and  to  have  the  writtein 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 


necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additiorial 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  apphcation  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  IGOC's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  December  31, 
1991. 

Clifford  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  92-264  Filed  1-6-92;  8:45  am] 
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[FE  Docket  No.  91-84-NGj 

Tennessee  Gas  Pipeline  Co^ 
Application  To  Amend  Long-Term 
Auttiorization  To  import  Natural  Gas 
From  Canada 

AQENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  application  to  amend 
long-term  authorizations  to  import 
natural  gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  on  October  10, 1991,  by  Tennessee 
Gas  Pipeline  company  (Tennessee)  to 
amend  two  current  natural  gas  import 
authorizations  under  which  Tennessee 
imports  gas  for  its  own  accoimt  for 
system  supply.  The  amendments 
requested  would  allow  Tennessee  the 
option  of  importing  this  gas  for  sale  on 
the  spot  market  on  its  own  account  or 
for  sale  as  agent  for  third  parties  to 
whom  Tennessee  might  assign  its  rights 
under  the  two  long-term  gas  contracts 
underlying  these  two  import  licenses. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
dates:  I'rotests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  fisted  below  no  later  than  4:30 
p.m.,  eastern  time,  February  6, 1992. 


ADDRESSes:  Office  of  Fuels  Programs, 
Fossil  energy,  U.S.  Department  of 
Energy,  room  3F-056,  FE-50.  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20565,  (202)  588- 
9478. 

FOR  FURTHER  INFORMATION: 
Stanley  C.  Vass,  Office  of  Fuels 
Programs,  Fossil  Energj',  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-9482; 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION: 
Tennessee  currently  is  authorized  to 
in-.po:t,  through  October  31,  2002,  up  to 
125,000  Mcf  of  natural  gas  per  day  from 
KannGaz  Producers  Ltd.  (KannGaz)  and 
up  to  25,000  Mcf  of  gas  per  day  from 
TransCanada  I'ipelines  Limited 
(TrensCanada).  See  DOE  Opinion  and  - 
Order  Nos.  19S-B  and  254-A  at  1  FE 
1170,261  and  1  FE  1170,262,  respectively. 
Gas  imported  from  both  suppliers  is 
transported  by  TransCanada  to  a  point 
on  the  international  border  near  Niagara 
Falls,  New  York,  where  TransCanada's 
facilities  interconnect  with  those  of 
Tennessee. 

Tennessee  requests  its  existing  import 
authorizations  be  modified  solely  to  give 
Tennessee  the  option  of  importing  the 
gas  for  sale  on  the  spot  market  on  its 
own  account  or  as  agent  for  third  parties 
if  not  needed  for  system  supply. 
According  to  the  application,  the  terms 
and  conditions  of  Tennessee's  contracts 
with  KannGaz  and  TransCanada,  which 
are  Icnown  and  have  been  approved, 
would  govern  any  gasi  purchase  rights 
assigned  to  a  third  party.  In  support  of 
its  application,  Tennessee  asserts  the 
amendments  requested  would  in  no  way 
affect  DOE  findings  that  gas  imported 
pursuant  to  the  terms  of  tfie  KannGaz 
and  TransCanada  contracts  is 
competitive,  needed,  and  secure. 
Further,  Tennessee  asserts  the  flexibility 
of  the  proposed  modification  would 
increase  the  overall  competitiveness  of 
the  import  arrangements  and  would 
provide  firm  customers  some  measure  of 
protection  from  having  to  absorb 
demand  and  minimum  take  costs  if 
system  supply  takes  decline  for  any 
reason. 

The  decision  on  Tennessee's 
application  for  import  authority  will  be 
made  consistent  with  DOE's  natural  gas 
import  poUcy  guidelines,  under  which 
the  competitiveness  of  an  import 
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arrangement  in  the  markets  served  is  the 
•primary  consideration  in  detenniniog 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1964).  Parties  that 
may  oppose  this  application  should 
focus  their  responses  on  the  effect  of  the 
proposed  modification  on  the  pubUc 
interest  determinations  already  made  by 
DOE  with  regard  to  the  Tennessee/ 
KannGaz  and  Tennessee/TransCanada 
imports.  Tennessee  asserts  the  proposed 
modifications  are  in  the  public  interest 
because  they  would  enhance  the 
flexibility  of  the  imports.  Parties 
opposing  the  import  arrangements  bear 
the  burden  of  overcoming  these 
assertions. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA),  42 
U^.C.  4321  et  seq.,  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  it*  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  it's 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  may 
'  file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  appUcation 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulation  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  response  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 


identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  sbowm  that  it  is 
material  and  relevant  to  a  decision  in 
-'^is  proceeding,  and  demonstrate  wrhy 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  should 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  ■  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Tennessee's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  on  December  27, 
1991. 
Clifford  P.  TomasMwski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  9^200  Filed  1-6-92;  8:45  am] 

■UMQ  COPt  Uro  8  II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL4090-e] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.],  this  notice  announces  that 
the  Information  Collection  Requests 
(ICR)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
conunent.  Because  EPA  is  requesting 
expedited  review,  this  notice  includes 
the  specific  data  items  being  collected. 
The  ICRs  describe  the  nature  of  the 
information  collections  and  their 
expected  costs  and  burden. 
DATES:  Comments  must  be  submitted  on 
or  before  February  6, 1992. 
NM  PURTNBI MRMMATKM  OONTACT: 
Sandy  Fanner  et  EPA.  (202)  28D-274a 


SUPPLCMCNTAflV  WFONMATION: 
Office  of  Environmental  EducatioD 

Title:  Environmental  Fellowship 
Application  Form  (EPA  No.  1609.01). 

Abstract:  This  ICR  is  a  new  collection 
in  support  of  the  Environmental 
Fellowship  Program  established  by  the 
National  Environmental  Education  Act 
(NEEA)  under  Public  Law  101-169, 
section  7.  Each  year,  in  accordance  with 
the  NEEA,  the  Office  of  the  Governor  of 
each  State  and  the  Office  of  the  Mayor 
of  the  District  of  Columbia  will 
nominate  an  eligible  teacher,  and  an 
alternate,  as  potential  recipients  of  this 
Fellowship.  Following  approval  of  this 
ICR,  nominees  will  be  required  to 
complete  and  submit  the  Environmental 
Fellowship  Application  to  EPA 
representatives  from  the  Office  of 
Environmental  Education  (OEE).  OEE 
representatives  «vill  use  the  information 
from  the  completed  application  to:  (1) 
Select  potential  Fellows,  and  (2)  place 
each  Fellow  with  an  appropriate 
department  or  agency,  geographical 
location,  and  type  of  organization  unit 
(laboratory,  office,  or  field  station).  The 
Environmental  Fellowship  Application 
will  contain  the  following  data  elements: 

1.  Term  for  which  appUcant  is  seeking 
Fellowship  (date,  semester,  school  year, 
calendar  year). 

2.  Identifier  Information:  (a)  Name  of 
applicant  (last  first  middle),  (b)  Social 
Security  Number,  (c)  sex  (M/F).  (d)  birth 
date,  (e)  citizenship  (U.S.,  Other),  and  (f) 
ethnic  origin  (optional). 

3.  Locator  Information!  (a)  Current 
residence  (street  city,  state  and  zip 
code],  (b)  legal  residence  (if  different 
from  "a"),  and  (c)  telephone  ntmiber 
(home,  business). 

4.  Geographic  Availability:  (a) 
Preference  to  work  near  home  (y/n)  and 
(b)  region  or  area  of  the  country 
applicant  would  prefer  to  be  located  for 
the  duration  of  the  Fellowship 
assignment 

5.  Work  Preference:  (a)  Preference,  in 
order,  for  working  in  a  laboratory, 
office,  or  field  station;  (b)  preference,  in 
order,  for  working  in  communications, 
research,  policy/program,  laboratory,  or 
any  other  (c)  specific  environmental 
subjects  applicant  is  interested  in  (e.g. 
air  pollution,  water  pollution,  toxics,  soil 
conservation,  fish  and  wildlife,  forestry, 
national  parks,  pesticides,  clean-up  of 
waste  sites);  and  (d)  first  two 
preferences  for  work  assignment  in  a 
department  or  agency. 

8.  Teaching  Experience:  (a)  Number  of 
years  and  grade  level  taught  by 
appUcant  (Primary,  Secondary.  Middle/ 
Junior  High.  Other):  (b)  present  teaching 
status;  (c)  course(s]  presently  being 


572 


Federal  RegUter  /  Vol.  57.  No.  4  /  Tuesday.  January  7.  1992  /  Notices 


taught,  and  number  of  years  spent 
teaching  present  course(s);  and  (d]  past 
teaching  experience  (courses,  yeara 
taught). 

7.  Education:  (a)  Undergraduate/ 
graduate  major  and  minor  (b)  name(8) 
and  address(es)  of  institutions  from 
which  undergraduate/graduate 
degree{s)  was  (were)  obtained;  (c) 
college  courses  applicant  has  completed 
that  are  considered  relevant  to  the 
Fellowship  Program  (environmenta 
science,  environmental  studies, 
envirormiental  education,  or  other 
science  courses);  (d)  college  courses 
completed  by  the  applicant  in  math, 
computers,  writing/English,  pubHc 
policy/political  science,  statistics, 
economics;  (e)  clubs  or  student  activities 
the  applicant  has  sponsored  and  any 
professional  activities  that  applicant  has 
been  involved  in;  and  (f)  applicant's 
language  skills  and  the  level  of  fluency 
obtained  in  each  language. 

8.  Essay  Questions:  (a)  A  detailed 
explanation  of  an  environmental  project 
or  activity  the  applicant  has  been 
involved  with  to  include  how  the  project 
was  initiated,  who  was  involved,  what 
the  applicant's  specific  role  was,  and 
what  was  accomplished;  and  (b)  an 
explanation  of  the  applicant's  interest  in 
the  Environmental  Fellowship  Program 
and  how  the  Fellowship  will  help  the 
applicant's  performance  in  the 
classroom,  school,  and/ or  school 
system. 

9.  Certification:  (a)  Name  and      ' 
telephone  number  of  the  school  oHicial 
sponsoring  the  applicant,  (b)  name  of 
the  Governor  of  the  applicant's  State, 
and  (c)  signature  of  the  applicant. 

Burden  Statement-  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3  hours  per 
response  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  data, 
and  completing  and  reviewing  the 
application. 

Respondents:  Eligible  Teachers,  as 
described  in  the  NEEA. 

Estimated  Number  of  Respondents: 
102. 

Estimated  Number  of  Responses  per 
Respondent- 1. 

Frequency  of  Collection:  On  occasion. 

Estimated  Total  Annual  Burden  on 
Respondents:  306  hours. 

Expedited  Review:  An  expedited 
request  is  made  under  the  Paperwork 
Reduction  Act  (5  CFR  1320.18).  To  meet 
the  schedule  set  forth  under  the 
National  Environmental  Education  Act, 
and  to  allow  respondents  sufficient  time 
to  review,  complete  and  submit  this 
information  collection  request  the  EPA 
has  requested  OMB  clearance  by  late 
January  of  1992. 


UMI 


Title:  Environmental  Internship 
Application  Form  (EPA  No.  1610.01). 

Abstract-  This  ICR  is  a  new  collection 
in  support  of  the  Environmental 
Internship  Program  established  by  the 
National  Environmental  Education  Act 
(NEEA)  under  Public  Law  101-169, 
section  7.  Each  year,  the  EPA  will  select, 
on  the  basis  of  criteria  described  in  the 
NEEA,  imdergraduate  and  graduate 
students  to  participate  in  the 
Environmental  Internship  Program. 
Following  approval  of  this  ICR,  eligible 
students  that  wish  to  participate  in  the 
Internship  Program  must  complete  the 
Environmental  Internship  Application 
and  submit  the  application  to  the  EPA. 
The  Office  of  Environmental  Education 
at  the  EPA  will  use  the  information 
obtained  from  the  application  to:  (1) 
Select  potential  Interns  and  (2)  place 
each  Intern  with  an  appropriate 
department  or  agency,  geographical 
location,  and  type  of  organization 
(laboratory,  office,  or  field  station).  The 
application  form  will  also  explain  the 
eligibility  criteria  to  potential 
applicants,  and  thereby  reduce  wasted 
effort  by  applicants  that  are  ineligible. 
The  Environmental  Internship 
Application  will  contain  the  following 
data  elements: 

1.  Term  for  which  applicant  is  seeking 
Internship  (date,  semester,  school  year, 

'calendar  year). 

2.  Identifier  Information:  (a)  Name  of 
applicant  (last,  first,  middle),  (b)  Social 
Security  Number,  (c)  sex  (M/F),  (d)  birth 
date,  (e)  citizenship  (U.S.,  Other),  and  (0 
ethnic  origin  (optional). 

3.  Locator  Information:  (a)  Current 
residence  (street,  city,  state  and  zip 
code)  and  date  when  current  address 
becomes  invalid,  (b)  mailing  residence 
(if  different  from  "a"),  and  (c)  telephone 
number  (home,  other). 

4.  Georgraphic  Availability:  (a) 
Preference  to  work  near  home  (Y/n)  and 
(b)  region  or  area  of  the  country 
applicant  would  prefer  to  be  located  for 
the  duration  of  Internship. 

5.  Work  Preference:  (a)  Preference,  in 
order,  for  working  in  a  laboratory, 
office,  or  field  station;  (b)  preference,  in 
order,  for  working  in  communications, 
research,  policy/program,  laboratory,  or 
any  other,  (c)  preference  for 
Enviroiunental  Issues;  and  d)  first  two 
preferences  for  work  assigrmient  in  a 
department  or  agency. 

6.  Education:  (a)  Undergraduate/ 
graduate  major  and  minor;  (b)  name  (s) 
and  address  (es)  of  universities/ 
departments  from  which  undergraduate/ 
graduate  degree  (s)  was  (were)  obtained 
or  is  (are)  anticipated;  (c)  college 
courses  that  are  considered  relevant  to 
the  Internship  Program  (environmental 
science,  environmental  studies. 


environmental  education,  or  other 
science  courses),  and  the  grades 
obtained;  (d)  college  courses,  and  the 
grades  obtained,  in  math,  computers, 
writing/English,  public  policy/  political 
science,  statistics,  economics;  and  e)  an 
indication  (y/n)  from  the  applicant,  if 
the  internship  is  part  of  applicant's 
degree  requirements. 

8.  Essay  Questions:  A  detailed 
explanation  of  the  applicant's  interest  in 
the  Environmental  Internship  Program 
and  the  applicant's  career  interests  with 
respect  to  specific  areas  of 
environmental  study. 

^.Certification:  Signature  of  applicant 
on  completed  application. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3  hours  per 
response  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  data, 
and  completing  and  reviewing  the 
application. 

Respondents:  Eligible  Students,  as 
described  in  the  NEEA. 

Estimated  Number  of  Respondents: 
1000. 

Estimated  Number  of  Responses  per 
Respondent- 1. 

Frequency  of  Collection:  On  occasion. 

Estimated  Total  Annual  Burden  on 
Respondents:  3000  hours. 

Expedited  Review:  An  expedited 
request  is  made  under  the  Paperwork 
Reductions  Act  (5  CFR  1320.18).  To  meet 
the  schedule  set  forth  imder  the 
National  Environmental  Education  Act, 
and  to  allow  respondents  sufficient  time 
to  review,  complete  and  submit  this 
information  collection  request,  the  EPA 
has  requested  0MB  clearance  by  late 
January  of  1992. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street.  SW.. 
Washington,  DC  20460, 

and 

Tim  Hunt  Office  of  Management  and 
Budget  Office  of  Information  and  - 
Regulatory  Affairs,  725  17th  St.  NW.. 
Washington.  DC  20503 
Dated  December  27. 1991. 

David  Schwan.  Acting 

Director,  Regulatory  Management  Division. 

[PR  Doc.  92-183  Filed  1-4-92:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

The  Port  Authority  of  New  York  et  aL; 
AgreenMnt(«)  FUed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  I  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreements  No.:  224-003930-005, 224- 
003930-006. 

Title:  Port  Authority  of  New  York  and 
New  Jersey /Universal  Maritime  Service 
Corp.  Terminal  Agreement 

Parties:  The  Port  Authority  of  New 
York  and  New  Jersey,  Universal 
Maritime  Service  Corp. 

Synopsis:  The  proposed  amendments 
provide  for  exceptions  to  the  usage 
rental  for  the  handling  of  certain 
excepted  cargoes  and  overall  lease 
rental  modifications. 

Agreement  No.:  224-011034-001. 

TitJe:  Port  of  Seattle/Dovex 
Corporation  Terminal  Agreement 

Parties:  Port  of  Seattle.  Dovex 
Corporatiim. 

Synopsis:  The  proposed  amendment 
clarifies  the  definition  of  cargo 
qualifying  for  discounts,  revises  the 
discount  structure,  adds  two  five-year 
options  for  the  user,  establishes  specific 
procedures  for  adjusting  rates  upon 
renewal  and  clarifies  other  provisions 
regarding  management  and  use  of 
facilities. 

Dated:  December  31, 1901. 

By  Order  of  the  Federal  Maritime 
Commission. 
loeeph  C  Polking, 
Secretary. 

[FR  Doc  ez-225  Filed  1-6-02;  &-45  am] 
MUNM  COOE  STSO-AI-M 


to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  part  510. 

License  Number  1634. 

Name:  Vincent  Bastides  dba  Basmar 
Exports  Co. 

Address:  89-25  ISeth  Street  Mollis. 
NY  11423. 

Date:  November  24, 1991. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number  2014. 

Name:  Steve  Sami. 

Address:  P.O.  Box  269,  Arlington.  VA 
22210. 

Date  Revoked:  December  1, 1991. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 
Bryant  L  VanBrakle. 

Director,  Bureau  of  Tariff,  Certification  and 
Licensing. 

[FR  Doc.  02-228  Filed  1-0-02;  8:45  am] 
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DEPARTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Heelth  Care  Policy  and 


National  Advlaory  Council  for  HeaMi 
Car*  PoHev.  Rttaaareh.  and  Cvalualion: 

^^^B  ^  w   ^rlVwWf  n V^^^^Bi  ^M  Ip  VIMS   fcTHSeMiVin^e* 

Requeet  for  Nomlnalione  for  Public 


Oceen  Frdght 
Revocallone 


Forwarder  Ucenae 


Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 


summary:  42  U.S.C.  299c  section  921  of 
the  Public  Health  Service  [PHS)  Act  as 
amended  by  section  6103(c]  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989.  established  a  National  Advisory 
Council  for  Health  Care  Policy, 
Research,  and  Evaluation  (the  Council). 
The  Council  is  to  advise  the  Secretary 
and  the  Administrator,  Agency  for 
Health  Care  Policy  and  Research,  on 
matters  related  to  the  enhancement  of 
the  quality,  appropriateness,  and 
effectiveness  of  health  care  services  and 
access  to  such  services  through 
scientific  research  and  the  promotion  of 
improvements  in  clinical  practice  and 
the  organization,  financing,  and  delivery 
of  health  care  services.  Seventeen 
members  with  staggered  terms  were 
appointed  in  1990.  Six  current  members' 
terms  will  expire  in  May  1992. 
Nominations  to  fill  these  vacancies 
should  be  received  on  or  before 
Februtiry  15, 1992.  Current  members 
whose  terms  expire  in  1992  will  be 
considered  for  reappointment  should 
they  so  desire. 

ADDRESSea:  All  nominations  for 
membership  should  be  submitted  to 
Judith  D.  Moore.  Executive  Secretary. 
National  Advisixy  Council  for  Health 


Care  Policy,  Research,  and  Evaluation, 
suite  603,  Executive  Office  Center,  2102 
East  Jefferson  Street  Rockville, 
Maryland  20652. 

FOR  FURTHER  INFORMATION  CONTACT! 

Judith  D.  Moore,  Executive  Secretary  at 
(301)  227-6142  from  December  2a  1991. 
until  January  24, 1992,  and  at  (301)  227- 
8459  after  January  24, 1992. 

SUPPLEMCffTARV  INFORMATION:  42  U.S.C 
299c,  section  921  of  the  PHS  Act 
provides  that  the  National  Advisory 
Council  for  Health  Care  Policy, 
Research,  and  Evaluation  shall  consist 
of  17  appropriately  qualified 
representatives  of  the  public  appointed 
by  the  Secretary.  Of  the  17  public 
members,  8  are  to  be  individuals 
distinguished  in  the  conduct  of  research, 
demonstration  projects,  and  evaluations 
with  respect  to  health  care;  3  are  to  be 
individuals  distinguished  in  the  practice 
of  medicine;  2  are  to  be  individuals 
distinguished  in  the  health  professions;  2 
are  to  be  individuals  distinguished  in  the 
fields  of  business,  law,  ethics, 
economics,  and  public  policy;  and  2  are 
to  be  individuals  representing  the 
interests  of  consumers  of  health  care. 

The  six  members  whose  terms  expire 
May  31, 1992,  represent  expertise  in 
health  services  research  (2  members), 
health  professions  (one  member),  the 
practice  of  medicine  (one  member), 
public  policy  (one  member),  and  the 
interests  of  health  care  consumers  (one 
member).  (Each  of  these  individuals 
with  expiring  terms  will  be  considered 
for  reappointment  should  they  so 
desire.) 

The  Council  advises  the  Secretary, 
through  the  Administrator,  regarding 
priorities  for  a  national  agenda  and 
strategy  for  (1)  Conduct  of  research, 
demonstration  projects,  and  evaluations 
with  respect  to  health  care,  including 
clinical  practice  and  primary  care;  (2) 
development  and  application  of 
appropriate  health  care  technology 
assessments:  (3)  development  and 
periodic  review  and  updating  of 
guidelines  for  clinical  practice, 
standards  of  quahty,  performance 
measures,  and  medical  review  criteria 
with  respect  to  health  care;  (4)  conduct 
of  research  on  outcomes  of  health  care 
services  and  procedures.  In  addition,  the 
Council  performs  second  level  review  of 
grant  applications  in  excess  of  $250,000 
total  direct  costs. 

The  term  of  office  is  3  years,  except 
that  appointments  are  staggered  to 
permit  an  orderly  rotation  of 
membership. 

Interested  persons  may  nominate  one 
or  more  quaMed  persons  for 
membership  on  the  CounciL 
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Nominations  shall  state  that  the 
nominee  is  willing  to  serve  as  a  member 
of  the  Council  and  appears  to  have  no 
conflict  of  interest  that  would  preclude 
Council  membership.  Potential 
candidates  will  be  asked  to  provide 
detailed  information  concerning  such 
matters  as  financial  interests, 
consultancies,  and  research  grants  or 
contracts,  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest. 
The  Department  is  seeking  a  broad 
geographic  representation  and  has 
special  interest  in  assuring  that  women, 
minority  groups,  and  the  physically 
handicapped  are  adequately 
represented  on  advisory  bodies  and, 
therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female,  minority, 
and/or  physically  handicapped 
candidates. 

Dated:  December  19, 1991. 
|.  lairelt  Clinton, 

Administrator. 

(FR  Doc.  92-213  Filed  1-6-92:  6:43  a^] 

MLUNQ  COK  4M0-MMI 


Food  and  Drug  Administration 

Advisory  Committees;  Fiiing  of  Annual 
Reports 

agency:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug  I 
Administration  (FDA]  is  announcing 
that,  as  required  by  the  Federal 
Advisory  Committee  Act  the  agency 
has  filed  with  the  Library  of  Congress 
the  annual  reports  of  those  FDA 
advisory  committees  that  held  closed 
meetings. 

AobttESSES:  Copies  are  available  from 
the  Dockets  Management  Brandi  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr.,  Rockville.  MD 
20857,  301-443-1751. 

FOR  FURTNER  INFORMATION  COWTACT: 

Donna  M.  Combs,  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
2765. 

SUPPLEMENTARY  INFORMATION:  Under 

section  13  of  the  Federal  Advisory 
Committee  Act  [5  U.S.C.  app.  2)  and  21 
CFR  14.60(c],  FDA  has  filed  with  the 
Library  of  Congress  the  annual  reports 
for  tiie  following  FDA  advisory 
committees  that  held  closed  meetings 
during  the  period  October  1, 1990, 
tlirough  September  30, 1991: 


UMI 


Center  for  Biologies  Evaluation  and 
Researdi 

Biological  Response  Modifiers 
Advisory  Committee,  Blood  Products 
Advisory  Committee,  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

Center  for  Drug  E\  aluation  and 
Research 

Anesthetic  and  LlTe  Support  Drugs 
Advisory  Committee,  Anti-Infactive 
Drugs  Advisory  Committee,  Antiviral 
Drugs  Advisory  Comn  ittee.  Arthritis 
Advisory  Committee,  Drug  Abuse 
Advisory  Committee,  C'eneric  Drugs 
Advisory  Committee. 

Center  for  Devices  and  Kadiological 
Health 

Circulatory  System  Dev  ces  Panel, 
Medical  Devices  Advisory  Committee, 
Gastroenterology  and  UroUgy  Devices 
Panel,  Immunology  Devices  Panel. 

Annual  reports  are  availalle  for 
public  inspection  at:  (1)  The  L  ibrary  of 
Congress,  Newspaper  and  CuiTent 
Periodical  Reading  Room,  rm.  J  33, 
Madison  Bldg.,  101  Independen-e  Ave. 
SE.,  Washington,  DC;  (2)  the  Department 
of  Health  and  Human  Services  Library, 
rm  G-619,  330  Independence  Avt  SW., 
Washington,  DC  on  weekdays  bt  tween 
9  a.m.  and  5:30  p.m.;  and  (3)  the  Dockets 
Management  Branch  (HFA-305),  m.  1- 
23,  Food  and  Drug  Administration,  12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  December  31, 1991. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Dec.  92-217  Filed  1-6-92;  8.45  am) 

BHJJNQ  COK  4160-01-M 


[Docket  No.  91N-043S] 

Solvay  Animal  Health,  Inc^  Withdrawal 
of  Approval  of  NADA 

aqency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Solvay 
Animal  Health,  Inc.  The  NADA  provides 
for  the  use  of  Tinostat  Type  A 
medicated  article  containing  butynorate 
to  make  Type  B  and  Type  C  medicated 
feeds.  The  sponsor  requested  the 
withdrawal  of  approval.  In  a  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  amending  the 
animal  drug  regidations  by  removing  the 


portion  of  the  regulations  that  reflect 
approval  of  the  NADA. 
EFFECTIVE  DATE:  December  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Ronkville.  MD  20855,  301-295-8749. 
SUPPLEMENTARY  INFORMATION:  Solvay 
Animal  Health,  Inc.,  2000  Rockford  Rd., 
Charles  City,  lA  50616-9989,  is  the 
sponsor  of  NADA  8-741  which  provides 
for  the  use  of  Tinostat  Type  A 
medicated  article  containing  25  percent 
butynorate  to  make  Type  B  and  Type  C 
medicated  feeds  for  use  as  turkey 
coccidiostats.  Solvay  Animal  Health, 
Inc.,  in  a  letter  dated  April  26, 1991, 
requested  that  FDA  withdraw  approval 
of  NADA  8-741. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10]  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84],  and  in  accordance  with  S  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115],  notice  is  given  that 
approval  of  NADA  8-741  and  all 
supplements  and  amendments  thereto  is 
hereby  withdrawn,  effective  December 
31, 1S91.  Distribution  and  use  after  that 
date  are  illegal.  The  sponsor  has  agreed 
to  retrieve  and  destroy  any  unused 
product  remaining  in  distribution 
chaimels  after  that  date. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
amending  21  CFR  558.4  to  remove  the 
entry  for  medicated  feed  applications 
for  feed  containing  butynorate  as  the 
sole  ingredient  and  is  also  removing 
S  558.108  which  reflects  this  approval. 

Dated:  December  24, 1991. 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  92-234  Filed  1-6-02:  ft45  am] 

BIUJN6  COOe  4160-«1-ll 


Advisory  Committee  on  Special 
Studies  Relating  to  the  Possit>te  Long- 
Term  Health  Effects  of  Phenoxy 
Herbicides  and  Contaminants: 
Rechartering 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  aimounces  the 
rechartering  of  the  Advisory  Committee 
on  Special  Studies  Relating  to  the 
Possible  Long-Term  Health  Effects  of 
Phenoxy  Herbicides  and  Contaminants 
by  the  Secretary  of  Health  and  Human 
Services.  This  notice  is  issued  under  the 
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Federal  Advisory  Committee  Act  of 
October  6, 1972  (5  U.S.C  app.  2). 
DATES:  Authority  for  this  committee  will 
expire  on  December  2, 1993,  unless  the 
Secretary  of  Health  and  Human  Services 
formally  determines  that  rechartering  is 
in  the  public  interest. 
FOfi  PUfrrHm  mfomiation  contact. 
Donna  Combs,  Committee  Management 
Office  (HFA-306),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 301-443-2765. 

Dated:  December  31, 1991. 
William  K.  Hubbaid. 
Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  92-215  Hied  1-6-92;  8:45  am]^ 
MUMQ  COK  4Me-01-M 


[OociwtNo.90P-03M] 

Cottage  ch«M«  Deviating  From 
identity  Standard;  Amendment  of 
Temporary  Permit  for  IMartcet  TeeUng 

agency:  Fqpd  and  Drug  Administration, 
HHS. 

action:  Notice. 

<   ■ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 

'    that  it  is  amending  a  temporary  permit, 
issued  to  Friendship  Dairies.  Inc.,  to 
mailcet  test  a  product  designated  as 
"nonfat  cottage  cheese"  that  deviates 
from  the  U.S.  standards  of  identity  for 
cottage  cheese  (21  CFR  133.128),  dry 
*       curd  cottage  cheese  (21  CFR  133.129], 
and  lowfat  cottage  cheese  (21  CFR 
133.131),  to  increase  the  amount  of  test 
product  to  be  distributed.  In  addition, 
the  milkfat  content  allowed  in  the 
nonfat  cottage  cheese  test  product  is 
changed  from  "0.1  percent"  to  "  less 
than  0.3  percent." 

FOR  FURTHER  INFORMATION  CONTACT 
Michelle  A  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  20204, 202-485- 
0106. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Reg^ter  of  December  6, 1990  (55 
FR  50403],  FDA  issued  a  temporary 
permit  under  the  provisions  of  21  CFR 
130.17,  to  Friendship  Dairies,  Inc.,  4900 
Maspeth  Ave.,  Maspeth,  NY  11378,  to 
market  test  "nonfat  cottage  cheese"  in 
interstate  commerce.  The  agency  issued 
the  permit  to  facilitate  interstate  market 
testing  of  a  nonfat  cottage  cheese, 
formulated  from  dry  curd  cottage  cheese 
and  a  dressing,  such  that  the  finished 
product  contains  0.1  percent  milkfat. 
The  product  deviates  from  the  U.S. 
standards  of  identity  for  cottage  cheese 
(21  CFR  133.128)  and  lowfat  cottage 
cheese  (21  CFR  133.131)  in  that  the 


milkfat  content  of  cottage  cheese  is  not 
less  than  4j0  percent,  and  the  milkfat 
content  of  lowfat  cotta^  cheese  ranges 
from  0.5  to  2J0  percent  The  test  product 
also  deviates  from  the  U.S.  standard  of 
identity  for  dry  curd  cottage  cheese  (21 
CFR  133.129)  because  of  the  added 
dressing.  The  test  product  meets  all 
requirements  of  the  standards  with  the 
exception  of  these  deviations.  The 
purpose  of  the  variation  is  to  offer  the 
consumer  a  product  that  is  nutritionally 
equivalent  to  cottage  cheese  but 
contains  less  fat 

Friendship  Dairies,  Inc.,  has  requested 
that  FDA  amend  its  temporary  permit  to 
increase  the  amount  of  test  product  from 
544,320  kilograms  (kg)  (1,200,000  pounds 
(lb))  to  600.454  kg  (1.321,000  lb).  The 
applicant  requested  this  amendment  to 
add  an  additional  brand  name  to  its 
market  test  The  applicant  has  also 
requested  that  FDA  change  the  level  of 
milkfat  allowed  in  the  test  product  from 
"0.1  percent"  to  "less  than  0.3  percent." 
Friendship  Dairies,  Inc.,  maintains  that 
this  amendment  will  not  alter  the 
substance  of  the  temporary  permit  (55 
FR  50403)  but  will  allow  for  a  product 
with  improved  flavor  and  sensory 
characteristics.  The  milkfat  content 
remains  less  than  0.5  gram  per  serving. 

Therefore,  under  the  provision  of  21 
CFR  130.17(f).  FDA  is  amending  the 
temporary  permit  to  increase  the  amount 
of  test  product  to  600,454  kg  per  year.  In 
addition,  FDA  is  changing  the  level  of 
milkfat  allowed  in  the  test  product  from 
"0.1  percent"  to  "less  than  0.3  percent." 
All  other  terms  and  conditions  of  this 
permit  remain  the  same. 

Dated:  December  26, 1991. 
Fred  R.  Shanlc 

Director,  Center  for  Pood  Safety  and  Applied 
Nutrition. 

[FR  Doc.  92-214  Filed  1-6-92: 8:45  am] 
MUMQ  OOOC  41W-01-M 


Consumer  Participation;  Notice  of 
Open  Meeting 

AOENCY:  Food  and.Drug  Administration. 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  Cincinnati  District  Office, 
chaired  by  James  C.  Simmons,  District 
Director.  The  topic  to  be  discussed  is 
food  labeling  reform. 

dates:  Wednesday,  January  22, 1992, 10 
a.m.  to  12  m. 


:  Environmental  Protection 
Agency  Bldg.,  Rm.  130-138.  26  Martin 


Luther  King.  Jr.  Dr..  Qncinnatt.  OH 
45202. 

FOR  FURTNCR  MPORMMTION  CONTACT 
Patricia  A.  Leathern^  Public  Affairs 
SpeciaUst  Food  and  Drug 
Administration.  114  Central  Mcwy., 
Cincinnati.  OH  45202.  513-664-3501. 

SUPPLEMENTARY  WIFDNMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  December  31, 1991. 
WilBam  K.  HublMRi. 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-216  Filed  1-6-92: 8:45  am] 

MUMQ  COOC  41W-«1HI 


National  Institutes  of  Healtti 

National  institute  of  Ctiid  HeaNhand 
Human  Development,  Weglonal 
Meetings  of  ttie  National  Center  for 
Medical  Reha(>ilitation  Research, 
NICHD 

Notice  is  hereby  given  that  the 
National  Center  for  Medical 
Rehabilitation  Research  (NCMRR), 
NICHD,  will  convene  three  (3)  regional . 
meetings  in  1992.  The  location  of  these 
meetings  will  be  Houston.  Texas; 
Seattle,  Washington;  and  Bethesda, 
Maryland.  All  sessions  of  these 
meetings  will  be  open  to  the  public 

The  National  Advisory  Board  on 
Medical  Rehabilitation  Research 
(NABMRR)  has  been  asked  to  develop  a 
report  on  medical  rehabilitation 
research  that  will  be  submitted  to  the 
President  of  the  United  States  and  to  the 
U.S.  Congress.  In  preparing  this  report 
the  NABMRR  will  assess  tihe  current 
status  of  medical  rehabilitation,  identify 
medical  rehabilitation  issues  and 
opportimities,  and  recommend 
approaches  to  program  prioritieslin 
research  for  individuals  with 
disabilities. 

The  purpose  of  these  meetings  is  to 
acquire  public  testimony  related  to  this 
research  report  from  members  of  the 
scientific  commimity  and  from 
individuals  representing  organizations 
interested  in  the  needs  and 
opportunities  for  research  related  to  the 
medical  rehabiUtation  of  persons  with 
disabilities.  The  testimony  derived  from 
the  three  meetings  will  be  considered  by 
the  NABMRR  in  the  development  of  the 
research  report. 
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Due  to  time  constraints,  only  one 
representative  from  each  disability 
advocacy  organization  and  one  from 
each  department  at  a  university  or 
treatment  facility  may  present  oral 
testimony,  with  presentations  limited  to 
five  (5)  minutes.  One  session  at  each 
meetii^  site  will  be  open  to  testimony 
on  any  topic  related  to  medical 
rehabiUtation  research.  At  each  site,  one 
functional  problem  and  one  crosscutting 
issue  in  the  field  of  medical  i 

rehabilitation  research  will  be        | 
emphasized.  For  an  explanation  of  the 
functional  problem  and  crosscutting 
issue  topic  at  each  site,  please  request  a 
copy  of  the  Draft  Report  of  the 
NABMRR  Research  Report  Comments 
on  this  draft  report  are  encouraged 
Copies  of  this  report  may  be  obtained 
from  the  NCMRR  at  the  address  listed 
below. 

A  letter  of  intent  to  present  oral  | 
testimony  should  be  sent  by  interested 
individuals  and  organizations  tc  the 
National  Center  for  Medical 
Rehabihtation  Research  (NCMRR).  With 
this  letter,  please  include  a  one-page 
summary  of  the  testimony  to  be 
presented.  The  date  of  receipt  of  the 
letter  will  establish  the  order  of     I 
presentations  at  the  meeting.  A  full 
written  statement  should  be  made 
available  at  the  meeting. 

Individuals  and  organizations  unable 
to  make  oral  presentations  to  the 
NABMRR  at  the  field  hearings  ma] 
provide  written  statements  for 
consideration  by  the  NABMRR.  One 
written  copy  of  their  statement  should 
be  sent  to  the  address  below  no  later 
than  March  6. 1992. 

Comments  and  questions  relating  to 
the  proposed  meetings  and  requests  for 
the  Draft  Report  of  the  NABMRR 
Research  Report  Should  be  addressed  to 
David  B.  Gray,  Ph.D.,  Acting  Deputy 
Director.  NCMRR,  NICHD,  Executive 
Plaza  South,  room  450  West,  6120  i 
Executive  Boulevard,  Rockville,     ]' 
Maryland  20852,  (301/402-2242).  Please 
place  the  phrase  "ATTENTION:  Field 
Hearing"  in  the  lower  left  portion  of  the 
envelope. 

Date  of  Meeting:  February  26, 1992. 

Place  of  Meeting:  The  Institute  for 
Rehabilitation  and  Research,  1333 
Moursund,  Houston,  Texas  77030. 

Receipt  Date  Deadline:  February  12, 
1992. 


Hearing  Schedule 

Plenary  Session:  9  a.m.-5:30  p.m. 

Public  Testimony:  1:30  p.m.-5:30  p.m. 

Session  1  Topic:  Any  topic  relevant  to 
medical  rehabilitation  research. 

Session  2  Topic:  Functional 
Problem* — ^Behavioral  Systems. 


ur«/ii 


Session  3  topic:  Crosscutting  Issue* — 
Treatment  Effectiveness. 

Date  of  Meeting:  March  2, 1992. 

Place  of  Meeting:  University  of 
Washington,  Student  Union  Building, 
West  Ball  Room,  Seattle,  Washington 
98195. 

Receipt  Date  Deadline:  February  19, 
1992. 

Hearing  Schedule 

Plenary  Session:  9  a.m.-12  noon. 

Public  Testimony:  1:30  p.m.-5:30  p.m. 

Session  1  Topic:  Any  topic  relevant  to 
medical  rehabilitation  research. 

Session  2  Topic:  Functional  Problem — 
Mobility. 

Session  3  Topic:  Crosscutting  Issue — 
Assistive  Devices. 

Date  of  Meeting:  March  19. 1992. 

Place  of  Meeting:  Warren  Magnuson 
Clinical  Center  (Bldg.  10).  Masur 
Auditorium.  900  Rockville  Pike, 
Bethesda,  Maryland  20892. 

Receipt  Date  Deadline:  March  4, 1992. 

Hearing  Schedule 

Plenary  Session:  9  a.m.-12  noon. 

Public  Testimony:  1:30  p.m.-5:30  p.m. 

Session  1  Topic:  Any  topic  relevant  to 
medical  rehabilitation  research. 

Session  2  Topic:  Functional  Problem — 
Body  Systems. 

Session  3  Topic:  Crosscutting  Issue — 
Assessment  ft  Measurement. 

Dated:  December  30, 1991. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  92-224  Filed  l-e-92;  8:45  am] 
WLLINQ  CODE  414O-01-« 

National  institute  on  Deafness  and 
Ottter  Communication  Disorders; 
Meeting  of  the  National  Deafness  and 
Other  Communication  Disorders 
Advisory  Board 

Pursuant  to  Public  law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Deafriess  and  Other 
Communication  Disorders  Advisory 
Board  on  January  13, 1992.  The  meeting 
will  take  place  from  8:30  a.m.  to  4:30 
p.m.  in  Conference  Room  6.  Building 
31C,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
to  discuss  the  Board's  activities  and  to 
present  special  reports.  Attendance  by 
the  public  will  be  limited  to  the  space 
available. 

Summaries  of  the  Board's  meeting  and 
a  roster  of  members  may  be  obtained 


*  For  an  explanation  of  the  functional  problem 
and  croascutting  isaue  categoriet,  please  refer  to  the 
Draft  Report  of  the  NABMRR  Research  Report. 


from  Mrs.  Monica  Davies,  National 
Institute  on  Deafness  and  Other 
Communication  Disorders,  Building  31,  ■ 
room  3C06.  National  Institutes  of  Health. 
Bethesda,  Maryland  20892, 301-402- 
1129,  upon  request. 

This  notice  is  being  published  later 
than  the  IS  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating 
schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders.) 

Dated:  January  2. 1992. 
Susan  K.  Fetdman. 

Committee  Management  Officer,  NIH. 
(FR  Doc.  92-331  FUed  1-6-92;  8:45  am) 
BUJJNQ  CODE  414»4VM 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development  ^ 

[Docket  No.  N-91-3371;  FR-2941-N-02] 

Announcement  of  Winners  of 
Technical  Assistance  Awards  for  the 
Development  of  Community  Energy 
Systems  Based  on  District  Heating  and 
Cooling 

agency:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACnON:  Announcement  of  funding 

awards. 

summary:  This  Notice  announces 
funding  awards  HUD  has  made  pursuant 
to  a  competition  for  feasibility  and  other 
studies  for  district  heating  and  cooling 
systems.  This  Notice  contains  the  names 
and  addresses  of  the  award  winners  and 
the  amount  of  the  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Selvaggi,  Office  of  Technical 
Assistance,  Department  Of  Housing  and 
Urban  Development  room  7148. 451 
Seventh  Street,  SW.,  Washiniiton,  DC, 
20410.  Telephone  (202)  708-2090.  The 
TDD  number  is  (202)  708-0564.  (These 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  In  a 

Notice  published  on  May  2. 1991  (56  FR 
20314),  HUD  announced  the  availability 
of  $578,000  in  conununity  development 
technical  assistance  funds  for  initial 
feasibility  studies  of  new  systems; 
design,  marketing,  and  financial/ 
ownership  packaging  for  systems 
already  proven  feasible;  and  for  major 
expansions  of  existing  systems  that 
require  further  studies. 


\ 
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The  authority  for  this  competitkm  it 
the  Community  Development  Tedoical 
Assistance  Program  under  section  107  of 
title  I  of  the  Housing  and  Community 
Development  Act  of  1974,  implemented 
by  HUD  regulations  at  24  CFR  57a400 
and  570.402. 

The  purpose  of  this  competition  was 
to  aid  communities  in  developing 
community  energy  systems  based  on 
district  heating  and  cooling,  thereby 
reducing  energy  costs  to  commence  and 
industry,  making  housing  more 
aiffordable,  and  reducing  dependence  on 
imported  fuels. 

Five  applicants  responded  by  the 
closing  date  of  fuly  17, 1991;  these  were 
scored  and  ranked  pursuant  to  the 
Factors  for  Award  in  the  May  2, 1991 
Notice.  All  Hve  were  fudged  to  the 
fundable  up  to  their  requested  amounts, 
which  totaled  $550,000  of  the  $578,000 
available. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  development 
Reform  Act  of  1989  (P.L  101-235, 
approved  December  15, 1989),  the 
Department  announces  the  five  winner 
of  the  district  heating  and  cooling 
competition  as  follows: 
Mr.  Ernest  Freeman 
Director,  City  of  Baltimore 
417  East  Fayette  Street 
8th  Floor 

Baltimore,  Md  21202 
(301)  396-3100 
$50,000 

Mr.  Aaron  A.  Thompson 
Mayor,  City  of  Camden 
Office  of  the  Mayor 
Six  and  Market  Street 
Camden.  N)  08101 
(609)  757-7200 
$150,000 

Mr.  Donald  W.  Ahlstrom 
Mayor,  City  of  Jamestown 
P.O.  Box  700 
Jamestown,  NY  14702 
0700 

(716)  483-7600 
$100,000 

Mr.  Joaquin  G.  Avino 
County  Manager 
Metro-Dade  Center 
Suite  2910 
111  NW..  1st  Street 
Miami.  Fl  33128-1994 
(305)  375-5311 
$150,000 

Mr.  J.  Scott  Wolf 
Director,  City  of  Providence 
Governor's  Office  of  Housing.  Energy, 

and  intergovernmental  Relations 
Six  and  Mariiet  Street 
Providence,  RI 02903-2850 
(401)  421-7740 
$100,000 


Dated:  Dsosaiber  23, 1901. 
PMllLBiidMii 

D^HityABtittontSecnlary  for  Economic 

Devehpatutt. 

[PR  Doc  92-227  Piled  l-»-«:  8.-4S  am] 


and  Indian  Housing  Family  Sdf- 
Sufficiency  ftogram  for  FY  1991  (50  PR 
40801)  wdiich  is  the  subject  matter  of 
today's  document,  and  not  to  the 
Incentive  Award  NOFA. 


wmOV  Of  mo  ^IWllWIt  IlOCrwry  rOr 
ruono  mm  niQMn  nousino 

[Docket  No.  N-«1-32M;  Fn-3063-C-021 
Family  Salf-Sufficienqf 

AOaitcv:  Office  of  Assistant  Secretary 
for  Public  and  Indian  Housing,  HUD. 
ACTION:  Notice  of  fund  avaUability  for 
FY  91;  correction  of  selection/ 
qualification  process  for  applications 
from  Indian  housing  authorities, 
extension  of  application  deadline. 

summary:  On  September  30. 1991,  the 
Department  published  a  NOFA  (56  FR 
49604)  for  the  Public  and  Indian  Housing 
Family  Self-Sufficiency  Program  for 
Fiscal  Year  1991.  This  notice  revises  and 
corrects  the  published  NOFA  as  it 
pertains  to  the  Indian  Housing  portion  of 
the  funding  competition.  This  notice  will 
affect  only  the  Indian  Housing  portion  of 
the  NOFA,  except  that  the  extension  of 
the  application  deadline  announced 
today  applies  to  all  applicants.  Based 
upon  information  from  HUD  Field 
Offices,  national  training  sessions  and 
comments  bom  participants  in  these 
sessions,  the  Department  has  decided  to 
set  out  a  minimum  score  that  will  be 
necessary  for  an  Indian  Housing 
apphcation  to  be  considered 
"approvable." 

DATES:  The  deadline  date  for  receipt  of 
applications  in  response  to  the  Notice  of 
Fund  Availability  (NOFA)  for  the  Public 
and  Indian  Housing  Family  Self- 
Sufficiency  Program  for  Fiscal  Year  1991 
has  been  extended  to  February  10, 1992. 
Applications  must  be  received  in  the 
HUD  Field/Indian  Office  by  close  of 
business  on  that  date. 

With  reference  to  this  deadline 
extension,  applicants  should  note  that, 
in  a  separate  document  as  yet 
unpublished,  the  Department  intends  to 
notify  applicants  for  Section  8  Incentive 
Award  Rental  Vouchers  and  Rental 
Certificants  in  connection  with  the 
Family  Self-Sufficiency  Program  (a 
NOFA  also  published  on  September  30, 

1991  (56  FR  49612))  that  (1)  FY  1991  and 

1992  funding  will  be  combined  into  a 
single  funding  round;  and  (2)  the  FY  1991 
"Incentive  Award"  NOFA's  application 
due  date  has  been  extended  from 
January  10. 1992  to  February  10. 1992. 
Please  note  as  well  that  the  extended 
due  date  in  today's  document  is 
applicable  to  the  NOFA  for  the  Public 


hTWN  CONTACT! 

Dominic  Nesal  Director,  Office  of  Indian 
Housing,  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
8W.,  Washington,  DC  20410.  Telephone: 
(202)  706-1015. 

Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number  (202)  706-4594.  (The  TDD 
number  and  the  above-listed  telephone 
number  are  not  toll-free.) 
SUPPLEMENTARY  INPORMATKNI:  The 
Notice  of  Fund  Availability  for  the 
Public  and  Indian  Housing  Family  Self- 
Sufficiency  Program  for  Fiscal  Year  1901 
was  published  in  the  Federal  Register  of 
September  3a  1991.  at  56  FR  49604. 

Today's  document  corrects  the 
September  30, 1991  ^lOFA  by  adding  a 
minimum  score  requirement  for 
a|;^lications  for  Family  Self-Sufficiency 
Funds  for  Indian  Housing  programs. 

On  page  49605,  in  FR  Doc  91-23312,  In 
the  second  column,  immediately  after 
the  paragraph  designated  as  2b.,  a  new^ 
paragraph  2c  is  added,  to  read  as 
follows: 

c.  An  application  for  Indian  Housing  funds 
which  does  not  receive  a  minimuin  score  of 
60  points  of  the  possible  110  points  under  the 
rating  and  ranking  criteria  which  follow,  will 
not  l>e  considered  "approvable"  for  funding. 

This  change  is  being  made  to  assure 
that  any  funded  application  represents  a 
program  capable  of  being  pursued  to  a 
successful  conclusion.  In  the 
Department's  judgment,  the  stated 
minimum  score  is  necessary  to  assure 
this  result. 

Dated  Decemlwr  31. 1991. 
Michael  B.  Janis. 

General  Deputy  Assistant  Secretary  for 
Public  and  Indian  Housing. 
(FR  Doc.  92-228  Piled  1-6-92: 8:45  am] 
MLUNQ  OOOE  SSW-S9-M 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  Of  Land  Managamant 
Salmon  Oiatrtcl  Advtaory  Councft 


AOENCY:  Bureau  of  Land  Management. 

Interior. 

summary:  The  Sabnon  District  of  the 

Bureau  of  Land  Management  (BLM) 

announces  a  forthcoming  meeting  of  the 

Salmon  District  Advisory  Council. 
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DATES:  The  meeting  will  be  held 

Wednesday  January  S,  1992,  at  10  a.m. 

ADORCSSCS:  The  meeting  will  be  held  at 

the  BLM  Salmon  District  Office,  Salmon. 

Idaho. 

SUPPLEMENTARV  INFONMATKM:  The 

meeting  is  held  in  accordance  with 
Public  Laws  92-463  and  94-579.  The 
purpose  for  the  meeting  is  to  discuss  the 
Endangered  Species  Act  and  its 
implications  for  BLM  management  of  the 
public  lands,  the  Wild  and  Scenic  Rivers 
study  process,  water  quality  issues,  and 
current  Salmon  District  issues. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  11 
a.m.  and  11:30  a.m.  or  file  written 
statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager  at  the  Salmon  District 
Office  by  January  3, 1992. 

Summary  minutes  to  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours)  within  30  days  following 
the  meeting.  Notification  of  oral 
statements  and  requests  for  summary 
minutes  should  be  sent  to  Roy  S 
Jackson.  District  Manager,  Salmon 
District  BLM.  Box  43a  Salmon.  Idaho 
83467. 

Dated:  December  17, 1991. 
Robert  W.  Heidenuum. 

Associate  District  Manager. 

[FR  Doc.  92-231  Filed  1-6-92;  8:45  ant] 

BlUJin  CODE  4310-Q-O 


INTERSTATE  COMMERCE 
COMMISSION 

[Financ*  Docket  No.  319M] 


Missouri  Padfle  RaRroad  Co.  and  CSX 
Transportation,  Inc.— Joint  Rslocation 
Project  Exemption 

On  December  9, 1991,  Missouri  Pacific 
Raikoad  Company  (MP)  and  CSX 
Transportation,  Inc.  (CSXT],  Hied  a 
notice  of  exemption  under  49  CFR 
1180.2(d)(5)  for  their  joint  project  to 
relocate  a  line  of  railroad.  The  joint 
project  involves  the  abandonment  by 
MP  of  its  trackage  rights  over  line  of 
Consolidated  Rail  Corporation  (Conrail) 
between  Westville  and  Danville.  IL,  and 
its  initiation  of  alternative  operations 
between  Woodland  Jet.  IL  and  Danville 
over  Unes  of  CSXT  pursuant  to  trackage 
rights  grtmted  it  by  that  carrier.  The 
purpose  of  the  transaction  is  to  establish 
a  convenient  alternate  route  for  MP.  The 
transaction  was  to  have  been 
consummated  on  or  after  December  16, 
1991. 


MP  has  been  serving  Danville 
pursuant  to  trackage  rights  over  a  line  of 
Conrail  between  Westville  and  Danville. 
The  joint  relocation  project  involving 
MP  and  CSXT  is  the  result  of  an 
agreement  between  the  parties  dated 
August  23, 1988,  under  which  MP 
continued  operating  to  Danville,  but 
instead  of  routing  its  trains  through  the 
MP  station  at  Westville  and  then  over 
the  Conrail  trackage  between  Westville 
and  Danville,  MP  was  to  use  its  main 
line  track  to  Woodland  Jet.  and  then 
travel  over  CSXT  trackage  to  Danville. 
Pursuant  to  the  terms  of  the  agreement 
MP  initially  did  not  operate  its  trains 
over  the  CSXT  track.  Instead,  CSXT 
handled  MP's  freight  business  in  a 
haidage  arrangement  until  such  time  as 
MP  elected  to  handle  its  own  traffic* 
MP  now  has  elected  to  recognize  its 
right  to  operate  its  own  trains  over  the 
CSXT  track  and  has  Hied  this  exemption 
notice.  The  trackage  rights  granted  by 
CSXT  allow  MP  to  serve  shops  and 
industries  at  Danville  and  to  have 
interchange  accessibility  with  CSXT  at 
CSXTs  Danville  termind  trackage. 

This  is  a  joint  project  involving  the 
relocation  of  a  line  of  railroad  that  does 
not  disrupt  service  to  shippers,  and  it 
falls  within  the  class  of  transactions 
identiHed  at  49  CFR  1180.2(d)(5).  MFs 
operation  over  the  CSXT  rail  line  is  to 
be  conducted  pursuant  to  overhead 
trackage  rights  granted  by  CSXT.  The 
Commission  has  determined  that  joint 
relocation  projects  embrace  trackage 
rights  transactions  such  as  the  one 
proposed  here.  See  D.T.  ft  IJl. — 
Trackage  rights,  363 1.C.C.  878  (1981). 
Discontinuance  of  MFs  trackage  rights 
operation  over  Conrail  line  is  involved 
as  part  of  the  line  relocation  project  The 
Commission,  however,  will  assume 
jurisdiction  over  the  abandonment  and/ 
or  construction  components  of  a 
relocation  project  only  in  cases  w^ere 
the  proposal  involves,  for  example,  a 
change  in  service  to  shippers,  expansion 
into  new  territory,  or  a  change  in 
existing  competitive  situations.  See, 
generally.  Denver  ft  R.G.W.R.  Co.— Jt- 
Proj.^elocation  Over  BN,  4 1.CC.2d  95 
(1987).  Under  these  standards,  MP's 
discontinuance  of  operations  over  the 
Conrail  line  here  is  not  subject  to  the 
Commission's  jurisdiction. 

Use  of  this  exemption  will  be 
conditioned  on  appropriate  labor 
protection.  Any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry.  Co. — ^Trackage  ri^ts — 
BN,  354  LC.C.  605  (1978).  as  modified  in 


'  The  Commission  has  held  thai  car  haulage  Is  a 
private  arrangement  between  the  carriers  and  does 
not  require  Commission  approvaL 


Mendocino  Coast  Ry.,  In&— Lease  and 
Operate.  360  LC.C  653  (1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  105(^d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Conunission  and  served  on:  Joseph  D. 
An&ofer.  General  Attorney,  Jeanna  L 
Regier,  Registered  ICC  Practitioner,  1416 
Dodge  Street  room  830.  Omaha.  NE 
68179. 

Decided:  December  26. 1991. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr.. 
Secretary. 

(FR  Doc  92-205  Filed  1-6-92: 8:45  am] 
MUMQ  CODE  7n»-oim 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Michael  D.  Laney,  d/b/a  Lanetiaus 
Kennels;  Denial  of  Application  for 
Registration 

On  August  9, 1991,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Michael  D.  Laney, 
d/b/a  Lanehaus  Kennels,  of  Harlingen, 
Texas,  proposing  to  deny  his 
application,  executed  on  April  13. 1989, 
for  registration  as  a  researcher.  The 
statutory  basis  for  the  Order  to  Show 
Cause  was  that  Mr.  Laney  did  not  have 
authorization  to  conduct  research  with, 
or  otherwise  handle,  controlled 
substances  tmder  the  laws  of  the  state  in 
whid)  he  intended  to  practice  as 
required  by  21  U.S.C  823(f). 

"The  Order  to  Show  Cause  was  served 
on  Mr.  Laney  on  August  16, 1991.  More 
than  thirty  days  have  passed  since  the 
Order  to  Show  Cause  was  received  by 
Mr.  Laney  and  the  Drug  Enforcement 
Administration  has  received  no 
response  firom  Mr.  Laney  or  anyone 
purporting  to  represent  him. 

Pursuant  to  21  CFR  1301.54(d),  the 
Administrator  finds  that  Mr.  Laney  has 
waived  his  opportunity  for  a  hearing. 
Accordingly,  under  the  provisions  of  21 
CFR  1301.57,  the  Administrator  hereby 
enters  his  final  order  in  this  matter, 
based  on  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrator  finds  that  Mr. 
Laney  applied  |or  registration  as  a 
researcher  in  his  capacity  as  a  dog 
handler.  Mr.  Laney's  stated  intention 
was  to  train  animals  to  detect  controlled 
substances.  Neither  Mr.  Laney  nor 


UMI 


Fedetal  Register  /  Vol.  57.  No.  4  /  Tuesday.  |anaary  7.  1992  /  Notices 


570 


Lanehaus  Kennels  holds  any  state 
registration  as  a  researcher,  nor  is  either 
registered  or  licensed  by  the  State  of 
Texas,  Board  of  Private  Investigators 
and  Private  Security  Agencies,  or  by  the 
Texas  Department  of  Public  Safety.  Mr. 
Laney  has  not  offered  any  evidence 
contrary  to  that  stated  in  the  Order  To 
Show  Cause,  nor  has  he  provided  any 
information  that  he  or  his  company  is 
otherwise  qualiHed  as  a  practitioner  or 
researcher  under  Title  21  U.S.C  802(21). 

The  Administrator  has  no  statutory 
authority  to  register  practitioners  if  tfiey 
are  not  licensed  in  the  state  in  which 
they  practice.  See  George  P.  Gotsis, 
M.D.,  49  FR  33750  (1984);  James  W. 
Mitchell,  M.D..  44  FR  71468  (1979).  Thus, 
the  Administrator  must  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  the 
applicant  is  not  authorized  to  dispense, 
or  conduct  research  with  respect  to. 
controlled  substances  under  the  laws  of 
the  state  in  which  he  practices.  Based  on 
all  of  the  foregoing,  the  application  of 
Mr.  Laney  and  Lanehaus  Kennels  must 
be  denied. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b],  hereby  orders  that  the 
application  for  registration,  executed  on 
April  13, 1989,  by  Michael  Laney,  d/b/a 
Lanehaus  Kennels,  be,  and  it  hereby  is, 
denied.  This  order  is  effective  January  7, 
1992. 

Dated:  December  27. 1991. 
Robert  C  Bonner, 

Administrator  of  Drug  Enforcement 
[FR  Doc  92-238  Filed  1-6-92: 8:45  am] 

BUXma  CODE  44HHW4I 

Antonio  B.  Sampang,  M.O.;  Revocation 
of  Registration 

On  November  4, 1991,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
To  Show  Cause  to  Antonio  B.  Sampang, 
M.D.,  of  San  Di%o,  California,  proposing 
to  revoke  his  Dl^  Certificate  of 
Registration,  BS0397249,  and  to  deny 
any  pending  applications  for  registration 
as  a  practitioner.  The  statutory  basis  for 
the  Order  To  Show  Cause  was  that  Dr. 
Sampang  had  been  convicted  of  a  felony 
under  the  laws  of  the  United  States 
related  to  controlled  substances,  and 
that  his  state  license  to  practice 
medicine  had  been  revoked  and  he  was 
no  longer  authorized  by  state  law  to 


handle  controlled  substances.  21  U.S.C. 
824(a)(2)  and  824(a)(3). 

The  Order  To  Show  Cause  was  served 
on  Dr.  Sampang  on  November  9, 1991. 
More  than  thirty  days  have  passed  since 
the  Order  To  Show  Cause  was  received 
by  Dr.  Sampang.  The  Drug  Enforcement 
Administration  has  received  no 
response  from  Dr.  Sampang  or  anyone 
purporting  to  represent  him.  Pursuant  to 
21  CFR  1301.54(d),  the  Administrator 
finds  that  Dr.  Sampang  has  waived  his 
opportimity  for  a  hearing.  Accordingly, 
imder  the  provision  of  21  CFR  1301.67, 
the  Administrator  enters  his  final  order 
in  this  matter,  based  on  findings  of  fact 
and  conclusions  of  law  as  hereinafter 
set  forth. 

The  Administrator  finds  that  on  May 
17, 1990,  before  the  United  States 
District  Court  for  the  Western  District  of 
Virginia,  Dr.  Sampang  was  convicted, 
upon  a  plea  of  guilty,  of  one  count  of  a 
violation  of  21  U.S.C  841(a)(1),  for  the 
unlawful  distribution  of  controlled 
substances.  He  was  sentenced  to  24 
months  probation  during  which  time  he 
was  prohibited  from  practicing 
medicine.  On  November  26, 1990,  The 
Commonwealth  of  Virginia,  Department 
of  Health  Professions,  Board  of 
Medicine  issued  an  Order  of  Mandatory 
Revocation  upon  Dr.  Sampang's  license 
to  practice  medicine.  Therefore,  Dr. 
Sampang  is  not  authorized  to 
administer,  dispense,  prescribe,  or 
othenvise  handle  controlled  substances 
under  the  laws  of  the  state  in  which  he 
was  registered  by  DEA.  Dr.  Sampang 
did  not  offer  any  evidence  contrary  to 
that  recited  in  the  Oi:der  To  Show 
Cause. 

The  DEA  has  consistently  held  that 
termination  of  a  registrant's  state 
authority  to  handle  controlled 
substances  requires  that  DEA  revoke  the 
registrant's  DEA  Certificate  of 
Registration.  See,  Sam  S.  Misasi,  D.O.. 
50  FR  11469  (1985);  George  P.  Gotsis. 
M.D.,  49  FR  33750  (1984);  Henry  Weitz. 
M.D.,  46  FR  34858  (1981). 

Based  on  the  foregoing,  the 
Administrator  concludes  that  Dr. 
Sampang's  registration  must  be  revoked. 
21  U.S.C.  823(f)  and  824(a)(3). 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certificate  of  Registration,  BS0397249, 
previously  issued  to  Antonio  B. 
Sampang,  MJ}.,  be,  and  it  hereby  is. 


revoked,  and  that  any  pending 
applications  for  registration,  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  February  6, 1992." 

Dated:  December  27, 1991. 
Robert  C  Bonner, 

Administrator  of  Drug  Enforcement 
[FR  Doc.  92-237  Filed  l^«-92: 8:45  am] 

BtUMQ  COOC  441«4MI 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Flit  Na  1-«939I 

Issuer  Delisting;  Notice  of  Application 
to  Wittidraw  From  Listing  and 
Registration;  (Dorchester  Master 
Umited  Partnership,  8V^%  Convertible 
Subordinated  Debentures  Due 
December  1,  2005) 

December  31, 1991. 

Dorchester  Master  limited 
Partnership  ("DMLF')  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission,  pursuant  to 
section  12(d)  of  the  Securities  Exchange  , 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  DMLP,  it  was  involved 
in  a  transaction  that  occurred  on 
February  19, 1991,  pursuant  to  which 
DMLP  became  a  wholly-owned  indirect 
subsidiary  of  Parket  &  Parsley  Petroleum 
Company  ("PPPC")  and,  as  a  result  of 
such  transaction,  (i)  Parker  &  Parsley  Oil 
&  Gas  Company  ( "PPGC"),  a  wholly- 
owned  subsidiary  of  PPPC,  became  the 
owner  of  $22,975,000  principal  amount  of 
the  $27,892,000  principal  amount  of 
Bonds  outstanding  and  (ii)  PPPC  became 
a  joint  and  several  obligor  with  DMLP 
under  the  Indenture  dated  December  1, 
1980,  as  supplemented,  governing  the 
Bonds  ("Indenture"). 

The  Board  of  Directors  of  Parker  & 
Parsley  Gas  Processing  Co.,  a  Delaware 
Corporation  ("Company")  that  is  a 
wholly-owned  subsidiary  of  PPPC,  and 
the  sole  general  partner  of  DMLP 
considers  continued  listing  and 
registration  of  the  Debentures  on  the 
Amex  unduly  burdensome  because  (i)  as 
of  July  11, 1991,  there  were  only  111 
registered  holders  of  the  Debentures;  (ii) 
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$22,975,000  of  the  $27,892,000  principal 
amount  of  Debentures  outstanding  are 
held  by  PPGC.  an  affiliate  of  DMLP:  (iii) 
since  January  1, 1967.  the  trading  volume 
has  been  relatively  lew.  and  (iv) 
continued  listing  of  the  Debentures  is 
costly  to  the  Company. 

Any  interested  person  may,  on  or 
before  January  22, 1992  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonalhan  G.  Katz, 
Secretary 

(FR  Doc.  92-229  Filed  l-6-fl2;  8:45  a^| 
BlUING  CODE  W1tH>1-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  nf  Econotntc  Injury  Disaster 
Loan  Areas  ^7504  &  #7505] 

Flonda  (And  Contiguous  Counties  in 
Aiabama);  Declaration  of  Disaster 
Loan  Area 

Bay,  Gulf,  and  Santa  Rosa  Counties 
and  the  contiguous  counties  of  Calhoun. 
Escambia.  Franklin,  Jackson,  Liberty. 
Okaloosa,  Walton,  and  Washington  in 
the  State  of  Florida  and  Escambia 
County  in  the  State  of  Alabama 
constitute  an  Economic  Injury  Disaster 
Loan  Area  due  to  severe,  adverse 
impacts  on  the  fishing  industry  caused 
by  excessive  rainfall  and  flooding 
beginning  January  1991  and  continuing 
through  August  1991,  resulting  in 
reduced  reproduction,  altered  migration 
patterns  and  retarded  growth.  Eligible 
small  businesses  without  credit 
available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
September  28, 1992  at  the  address  listed 
below:  Disaster  Area  2  Office,  Small 
Business  Administration.  One  Baltimore 
Place,  suite  300.  Atlanta.  CA  30308,  or 
other  locally  announced  locations.  The 
interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperative  is  4  percent. 


U  Ml 


The  numbers  assigned  to  this 
declaration  for  economic  injury  are 
750400  for  Florida  and  750500  for 
Alabama. 

(Catalog  of  Federal  Elomestic  Assistance 
Program  No.  59002.) 

Dated:  December  28. 1991. 

Paul  H.  Cooksey. 

Acting  Administrator. 

[FR  Doc  92-259  Filed  1-6-92. 8:45  amj 

BILUNQ  CODE  W26-«1-«  . 


(Dedaratton  o(  Disaster  Loan  Area  #2540] 

Commonwealth  of  the  Northern 
Mariana  Islands,  Declaration  of 
Disaster  Loan  Area 

The  Islands  of  Saipan  and  Tinian  in 
the  Commonwealth  of  the  Northern 
Mariana  Islands  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
Typhoon  Seth  which  occurred  on 
November  3-4, 1991.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  February 
14, 1992  and  for  loans  for  eccnomic 
injury  until  the  close  of  business  on 
September  18, 1992  at  the  address  listed 
below:  Disaster  Area  4  Office,  Small 
Business  Administration,  P.O.  Box 
13795,  Sacramento,  CA  95853-4795,  or 
other  locally  armounced  locations. 

The  interest  rates  are: 


Prnxnl 

For  Physical  Damajiie: 

Homeowners  with  Credit  Avail- 
able Elsewhere 8.000 

Homeowners  without  Credit 
Available  Elsewhere 4.000 

BuK'nesses  with  Credit  Available 
Elsewhere ..     B.000 

Businesses  and  Non-Profit  Organi- 
zations without  Credit  Avail- 
able Elsewhere 4J)00 

Others  (Including  Non-Profit  Or- 
ganizations] with  Credit  Avail- 
able Elsewhere _.... 8.500 

For  Economic  Injury: 

Businesses  and  Small  Agricultural 
Cooperatives  without  Credit 
Available  Elsewhere ...........     4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  254006  and  for 
economic  injury  the  number  is  749200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noe.  59002  and  59008). 

Dated:  December  16. 1991. 
Patricia  Saiki, 
Administrator 
(FR  Doc.  92-258  Filed  1-6-92;  &45  amj 

BtUJNG  COOE  M3S-01-M    " 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Mgtmay  Administration 

Environmental  impact  Statement  SR 
520, 108th  Avenue  NE.  to  SR  901,  King 
Co.,  WA 

agency:  Federal  Highway 
Administration  (FHW A).  DOT. 

ACTION:  Notice  of  intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  King  County,  Washington. 

FOR  FURTHCR  mFORMATION  contact: 

Barry  F.  Morehead,  Federal  Highway 
Administration,  Evergreen  Plaza 

,  Building,  suite  501. 711  South  Capitol 
Way,  Olympia  Washington  98501, 
Telephone:  (206)  753-2120:  E.R.  Burch, 
Design  Engineer,  Washington  State 
Department  of  Transportation.  Highway 
Administration  Building,  Olympia, 
Washington  98504,  Telephone:  (206J  753- 
6141;  or  Ronald  Q.  Anderson.  District 
Administrator,  Washington  State 

-department  of  Transportation.  District 
One,  15325  SE  30th  Place,  Bellevue, 
Washington  98007-6538,  Telephone  (206) 
764-4020. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Washington  State  Department  of 
Transportation  (WSDOT),  will  prepare 
an  EIS  on  a  proposal  to  improve  first 
five  mile  segment  of  SR  520. 

Alternatives  to  be  considered  include 
widening  SR  520  to  accommodate  High 
Occupancy  Vehicle  (HOV)  lanes, 
proposing  access  at  NE  31st  Street, 
modifying  the  148th  Avenue  N.E. 
interchange,  and  a  no  action  alternative. 
In  addition,  a  feasibility  study  will  be 
performed  for  adding  ramps  at  130th 
Avenue  NE.  Letters  describing  the 
proposed  action  and  soliciting 
comments  will  be  sent  to  the 
appropriate  Federal,  State,  and  local 
agencies  as  well  as  to  citizens  and 
organizations  that  have  expressed 
interest  in  this  project.  A  series  of 
meetings  with  the  public,  interested 
community  groups  and  governmental 
agencies  will  be  held  in  early  1992. 
Notification  will  be  published  prior  to 
publishing  of  the  Draft  Environmental 
Impact  Statement,  Public  notice  of 
actions  related  to  the  proposal  which 
identify  the  date,  time,  place  of  meetings 
and  note  the  length  of  review  periods 
will  be  published  when  appropriate. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  project  are 
identified  and  addressed,  comments  and 
suggestions  are  invited  from  all 
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interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  to  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Plamiing  and  Construction.  Hie  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
federal  programs  and  activities  apply  to  this 
program] 

Dated:  December  30, 1991. 
Richard  C  Kay, 

Area  Engineer,  Olympia,  Washington. 
[FR  Doc.  92-233  Filed  1-6-92;  8:45  am] 
BILLING  CODE  4*10-22-« 


Saint  Lawrence  Seaway  Development 
Corporation 

Advisory  Board;  Notice  of  Meeting 

Pursuant  ta  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to  be 
held  at  1:30  p.m.,  January  31, 1992,  at  the 
Oberlin  Building  at  Eisenhower  Lock, 
Massena,  New  York.  The  agenda  for  this 
meeting  will  be  as  follows:  Opening 
Remarks,  Consideration  of  Minutes  of 
Past  Meeting:  Review  of  Programs; 
Business;  and  Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  is  limited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  further 
information  should  contact  not  later 
than,  January  21, 1992,  Marc  C.  Owen, 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590;  202/366-0091. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington,  DC  on  December  31, 
1991. 

Marc  C  Owen.  ■ 
A  dvisory  Board  Liaison. 
[FR  Doc.  92-232  Filed  1-&-92:  &45  am) 
BILLMa  COOE  4S10-01-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Colleetion 
Requirements  Sulmiitted  to  0MB  for 
Review 

Date:  December  31, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
PubUc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  N\N., 
Washington  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1144. 

Form  Number:  IRS  Form  706GS(D). 

Type  of  Review:  Revision. 

Title:  Generation-Skipping  Transfer  Tax 
Returns  for  Distributions. 

Description:  Form  708GS(D)  is  used  by 
the  distributes  to  compute  and  report 
the  Federal  GST  tax  imposed  by  IRC 
section  2601.  IRS  uses  the  information 
to  enforce  this  tax  and  to  verify  that 
the  tax  has  been  properly  computed. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50,000. 

Estimated  Burden  Hours  Per 
Respondent/ Recordkeeper 
Recordkeeping — 7  minutes. 
Learning  about  the  form  or  the  law — 

12  minutes. 
Preparing  the  form — 22  minutes. 
Copying,  assembling,  and  sending  the 
form  to  IRS — 19  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  49,500  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535^297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224, 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 


Office  Building,  Washington.  DC 
20503. 
Lob  K.  Holland, 

Departmenial  Reports.  Management  Officer 
[FR  Doc.  92-241  Filed  1-6-92;  8:45  am) 
WLLMO  cooe  4n«-oi-w 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
QerMralizpd  System  of  Preferences 
(GSP);  Location  of  Public  Hearings  for 
Special  QSP  Review  for  Central  and 
Eastern  Europe 

AOENCv:  Office  of  the  United  States 
Trade  Representative. 

summary:  The  purpose  of  this  notice  is 
to  announce  the  location  of  the  public 
hearings  to  be  held  January  21-23, 1992, 
concerning  the  Special  GSP  Review  for 
Central  and  Eastern  European  countries. 

FOR  FURTHER  INFORMA'HON  CONTACT: 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative.  flOO  17th 
Street,  NW.,  room  517,  Washington,  DC 
20516.  The  telephone  number  is  (202) 
395-6971.  Public  versions  of  all 
documents  are  also  available  for  review 
by  appointment  with  the  USTR  Public 
Reading  Room.  Documents  will  be 
available  in  the  reading  room  shortly 
after  the  filing  deadlines.  Appointments 
may  be  made  from  10  a.m.  to  noon  and  1 
p.m.  to  4  p.m.  by  calling  (202)  395-6186. 

SUPPLEMENTARY  INFORMATION:  As 

announced  in  a  previous  notice  of 
December  18, 1991  (56  FR  65750),  public 
hearings  in  connection  with  the  Special 
GSP  Review  for  Central  and  Eastern 
Europe  are  scheduled  to  be  held  January 
21-23, 1992,  beginning  at  9  a.m.  liiese 
hearings  will  be  held  in  room  217 
[Courtroom  C]  of  the  United  States 
International  Trade  Commission.  500  E 
Street,  SW.,  Washington,  DC  20436. 
David  A.  Weiaa, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  92-236  Filed  1-6-92: 8:45  am) 

BILLMO  COW  «1«»41^ 
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Sunshine  Act  Meetings 


Federal  Regjsiar 

VoL  57.  No.  4 

Tuesday,  )ajnuary  7.  1992 


T^is  sectio'"  of  t^e  FEDERAL  REGISTER 
contains  nooces  ot  meetings  pubt«9hed 
under  ttie  '  Gcemment  in  the  &jnshine 
Act"  (Pub.   L.  9^-409)  5  U5.C.  5S2t)(e)(3). 


COMMOO'*^  eoniRES  rBADWO 
COMMISSION 

Commodity  Futures  Trading 
Ccmmission 

TIME  AND  D*'^;  10:30  a.m.,  Tuesday. 
Ifinuary  14,  iW2. 

PLACE:  2033  K  St.,  N.W..  Washington. 
D.C..  8th  Floor  Hearing  Room. 
STATUS:  Closed. 
MATTERS  TO  K  CONStDEfiEIK 
Fnforcement  matters. 

CONTACT  PCRSOM  FOR  MORE 
rNFORMAT'ON:  jean  A.  Webb.  254-6314. 
jean  A.  Webo, 

Secretary  of  ihe  Commission. 

[VR  Doc.  92-426  ^iled  1-^3-82:  3:18  pri| 

Br..L:>IG  CODE  »3*^-01-ll 

COMMODTY  FUTURES  TRAOMQ 
COMMtSSIOM 

Commodity  Futures  Trading 

Commission 

TIME  AND  DATE:  10:30  a.m..  Wednesday. 

lanuary  22. 1992. 

place:  2033  K  St..  NW..  Washingfon. 
DC.  Bth  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  COMSIOEREO: 

F.nforcenient  matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commissitm. 
ira  Dae.  92-427  Filed  1-J-92:  MS  i 
BtLUNG  CODE  «3S1-01-« 


I  poll 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board: 
Regular  Meeting 

summary:  Notice  is  hereby  givea 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
furthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Beard). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  January  9, 1992, 
from  10:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  M.  Anderson,  Secretary  to  the 


Fai  Ti  Credit  Administralion  Board.  (703) 
883-4003,  TDD  (703)  883-4444. 
ADDRESS.  Farm  Credit  Admioiittration, 
1501  Farm  Credit  Drive.  McLean. 
Virginia  22102-5090. 
SUPPLEMOrr  AAV  INFORMATION:  Parts  of 

tliis  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  will  be  cio»ed  to 
the  public.  The  matters  to  be  considered 
at  the  meeting  are: 

Ope.n  Session 

A.  Approval  of  FCA  Board  Meeting 
Minutes. 

D.  Regulations. 

1.  Expansion  of  Privacy  Act  Exemptions  to 
Inspector  General  Investigatory  Files — 
Amendment  of  12  CFR  603.3.'55  (Proposed). 

Closed  Session  ' 

A.  Enforcement  Actions. 

Da  led:  January  2, 1992. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administratiun  Board. 
[FR  Doc.  92-321  Filed  1-2-32: 4:27  pm) 
BILLMG  COOe  (TOS-OI-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  11:00  a.m..  Monday. 

January  13, 1992. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  2l9t  Streets. 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  acHons  (appointxncnTs. 
promotions,  assignments,  rciassignfflents.  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employee*. 

2.  Any  items  carried  forward  from  a 
pieviously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  January  3. 1992. 
Jennifer  J.  Johnsoa, 
Associate  Secretary  of  the  Board. 
(PR  Doc.  92-416  Filed  1-3-92;  2:57  pm) 

BILUNO  CODE  •210-01-M 


*  Sestion  closed  to  the  public — exempt  pursuant 
to  5 1  i.S.a  5S2b(c)  (8)  and  (9). 


INTERNATIONAL  TRADE  COMMISSION 

United  States  IntematJonal  Trade 
Commission 

TIME  AND  DATE:  January  13, 1992  at  10:30 

a.m. 

PLACE:  Room  101,  500  E  Stree*  SW.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  public 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings. 

2.  Minutes. 

3.  Ratification  List 

4.  Petitions  and  complui:its;  Certain 
condensers  parts  thereof  and  products 
containing  same  (Docket  Number  1664). 

5.  Further  consideration  of  the  APO  matter 
held  over  from  the  Com^ssion  meeting  of 
October  10. 1991. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary,  (202)  20§-2000. 

Dated:  December  30, 1991. 
Kennett  R.  Maaoo. 
Secretary. 

(FR  Doc.  92-377  Filed  1-3-92;  1:38  pm) 
nUJNG  COOE  7t20-«-ll 

INTERSTATE  COMMERCE  COMMISSION 
Commission  Conference 

TIME  «  DATE:  lOKX)  a.m..  Tuesday. 
January  14. 1992. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission,  12th  & 
Con.stitution  Avenue,  NW..  Washington. 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  arr.ong  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Docket  fJo.  AB-167  (Sub-No.  1094).  Chelsea 
Property  Owners — Abandonment — Portion  of 
the  Consolidated  Raii  Corporation's  West 
30th  Street  Secondary  Track  in  New  York. 
NY. 

Docket  No.  A3-1  (Sub-No.  299X).  Chicago 
and  North  Western  Transportation 
Company — Abandonment  Exemption — In 
Cook  County.  IL 

Docket  No.  AB-39  (Sub-No.  12).  St.  Louis 
Southwestern  Railway  Company — 
Abandonment  Exemption-^In  Smith  and 
Cherokee  Counties.  TX. 

Finance  Docket  No.  3187a  Texas  and 
Oklahoma  R.R.  Co. — Acquisition  and 
Operation  Exemption — ^The  Atchison,  Topeka 
and  Santa  Fe  Railway  Company. 
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CONTACT  PERSON  FOR  MORE 
INFORMATKM:  A.  Dennis  Watson,  Office 
of  External  Affairs,  Telephone:  (202) 
927-5350.  TDD:  (202)  927-5721. 
Sidney  L  Strickland,  Ir^ 
Secretary. 

[FR  Doc.  92-271  Filed  1-2-92;  1:40  pm] 
BHJJNQ  CODE  703S-01-II 

NUCLEAR  REGULATORY  COMMISSION 

Nuclear  Regulatory  Commission 

DATES:  Weeks  of  January  6, 13. 20.  and 
27. 1992. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  6 
Friday,  January  10 

1:30  p.m. — ^AHirmation/Discussion  and 
Vote  (Pubhc  Meeting)  (if  needed). 


Week  of  January  J3— Tentative. 
Thursday,  January  16 

9:30  a.m. — CoUegial  Discussion  of  Items  of 
Commissioner  Interest  (Public  Meeting). 

2:30  p.m.— Periodic  Briefing  on  EEO 
Program  (Public  Meeting). 

Friday,  January  17 

10-.00  a.m.— Briefing  on  Status  of 
Implementation  of  Safety  Goal-Policy 
Statement  (Public  Meeting). 

11.30  a.m. — Affirmation/Discussion  and 
Vote  (Public  Meeting)  (if  needed). 

2:00  p.m. — Briefing  on  Progress  of  Researcli 
in  the  Area  of  Organization  and  Management 
(Public  Meeting). 

Week  of  January  20— Tentative 

Tuesday.  January  21 

1:30  pjn. — Briefing  on  Site 
Decommissioning  Management  Plan  (Public 
Meeting). 

Thursday,  January  23 

11:30  a.m. — Affirmation/Discussion  and 
Vote  (Public  Meeting)  (if  needed). 


Week  of  January  27— Tentative 

There  are  no  Commission  meetings 
scheduled  for  the  week  of  January  27. 

Note:  AfTirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINO  CALL 
(RECORDINa):  (301)  504-1292. 

CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  504- 
1661. 

Dated:  January  3, 1992. 
Andrew  L  Bates, 
Office  of  the  Secretary. 
[FR  Doc.  92-402  Filed  l-3-«2: 8:45  am] 
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OEPARTMENT  Of  THE  INTERIOR 


Bureau  of  Indian  Affairs 


t  Part  of 


Proclaiming  Certain  Lands  as  I 

ttte  Reservation  of  the  Seminole  Trit>e 

of  Indians  of  Florida  j 

December  24. 1991. 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  reservation    i 

proclamatioa 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM 
B.3a. 

summary:  On  December  24. 1991,  by 
proclamation  issued  pursuant  to  the  Act 
of  June  28. 1934  (48  Stat.  988;  25  U.S.C. 


467),  the  following-described  tracts  of 
land,  located  in  Collier  County,  Florida, 
was  added  to  and  made  part  of  the 
Seminole  Indian  Reservation. 

Tallahassee  Meridian,  Collier  County, 
Florida 

Section  10,  Township  47  South.  Range  29 
East,  less  and  excepting  therefrom  the 
folbwing:  the  SEV4  of  the  NEV4  of  said 
Section  10;  the  West  50  feet  of  said  Section 
10,  less  railroad  right  of  way  conveyed  to  the 
State  of  Florida,  Road  Department,  by  Quit 
Claim  Deed  recorded  in  Deed  Book  31.  page 
243  of  the  I>ublic  Records  of  Collier  County, 
Florida;  the  North  30  feet  of  said  Section  10. 
conveyed  to  Collier  County,  by  Deed 
recorded  in  O.R  Boole  54.  page  583  of  the 
Public  Records  of  Collier  County.  Florida: 

Section  15.  Township  47  South.  Range  29 
East,  commencing  at  the  Northwest  Comer  of 
Section  IS.  Township  47  South.  Range  29 
East;  thence  North  68°37'37"  East  along  the 


North  boundary  said  Section.  443.00  feet: 
thence  South  36'41'03~  East  73.53  feet  to  the 
South  ri^t  of  way  line  of  county  road  for  the 
point  of  beginning:  thence  North  BS'STST" 
East.  665.05  feet  along  said  right  of  way  line: 
thence  South  33*5n7"  west  347  JO  feet: 
thence  South  34*S0'43"  East  308.48  feet: 
thence  South  60*36'57"  West  207.50  feet; 
thence  North  36*4103"  West  781.47  feet  to 
the  South  right  of  way  line  of  county  road 
and  to  the  point  of  banning. 

The  above  described  parcels  contain  a 
total  of  599.68  acres,  more  or  less  which 
are  subject  to  all  valid  rights, 
reservations,  rights  of  way.  and 
easements  of  records. 
RooalEden. 

Acting  Assistant  Secretary— Indian  Affairs. 
[PR  Doc.  92-221  Filed  1-6-92;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servlc* 

50  CFR  Part  17 
RiN  101S-AB42 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Threatened  Status  for  the 
Louisiana  Biack  Bear  and  Related 
Rules 

AGENCY:  rish  and  Wildlife  Service. 
Interior.  I 

ACTIOH:  Final  rule.  ' 

summary:  The  Service  determines  the 
Louisiana  black  bear  [Ursus  americanus 
lufeolus]  to  be  a  threatened  species 
within  its  historic  range.  The  historic 
range  of  the  Louisiana  black  bear 
includes  southern  Mississippi, 
Louisiana,  and  east  Texas.  The  Service 
desigu.ites  other  free-living  bears  of  the 
species  U.  americanus  within  the 
Louisiana  black  bear's  historic  range  as 
threatened  duelo  similarity  of 
cppearance  under  the  authority  of  the 
Endfmgered  Species  Act  ( Actl  of  1973, 
as  amended.  This  rule  includes  a  special 
rule  allowing  normal  forest  management 
practices  in  occupied  bear  habitat,  with 
certain  limitations.  The  bear  is 
vulnerable  to  habitat  loss  and  illegal 
killing.  This  action  implements 
protection  of  the  Act. 
EFFECTIVE  DATE:  February  6. 1992. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  U.S.  Fish  and  Wildlife  Service, 
6578  Dogwood  View  Parkway,  Suite  A, 
Jackscn.  Mississippi  39213. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wendell  A.  Neal,  at  the  above 
address  (601/965-4900  or  FTS  490-4900). 
SUPPtEMENTARY  INFORMATION: 

Background 

The  American  black  bear  [Uhus 
americanus]  was  formerly  widespread 
in  North  America,  from  northern  Alaska 
and  northern  Canada,  including 
Newfoundland,  south  to  central  northern 
Mexico  (Lcwery  1981).  Hall  (19B1)  lists 
sixteen  subspecies  of  U.  americanus. 
The  black  bear  is  a  huge,  bulky  mammal 
with  long  black  hair,  with  brownish  or 
cinnamon  color  phases  often  found  in 
western  parts  of  its  range.  The  tail  on 
the  black  bear  is  short  and  well  haired. 
The  facial  profile  is  rather  blunt,  the 
eyes  small  and  the  nose  pad  broad  with 
large  nostrils.  The  muzzle  is  yellowish 
brown  and  a  white  patch  is  sometimes 
present  on  the  lower  throat  and  chest. 
There  are  five  toes  on  the  front  and  hind 
feet  with  short  curved  claws.  Large 


males  may  weigh  more  than  600  pounds, 
although  weight  varies  considerably 
throughout  their  range. 

In  1821.  Edward  Griffith,  in  his  work 
"Camivora."  called  the  bear  from 
Louisiana,  the  "yellow  bear,"  according 
it  a  full  species  rank,  i.e..  U.  luteolus. 
The  first  formal  citation  of  the  Louisiana 
black  bear  as  a  subspecies  (If.  a. 
luteolus]  was  by  Miller  and  Kellog 
(1955)  cited  by  Lowery  (1981).  In  1893, 
C.H.  Merriam  described  the  Louisiana 
black  bear  using  five  skulls  from  a  Mer 
Rouge  locality  in  Morehouse  Parish  in 
northeastern  Louisiana.  The 
distinctiveness  of  these  skulls  (Nowak 
1986),  when  contrasted  with  other  black 
bears,  is  that  they  are  relatively  long, 
narrow,  and  flat,  and  have 
proportionately  large  molar  teeth 
(Nowak  1986).  According  to  Hail  (1981). 
U.  a.  luteolus  once  occurred  throughout 
southern  Mississ'ppi.  all  of  Louisiana 
and  eastern  Texa^.  The  historic  range 
according  to  Hall ,  1981)  included  all 
Texas  counties  eai't  of  and  including 
Cass,  Marion,  Han'son,  Upshur.  Rusk, 
Cherokee,  Andersoii.  Leon,  Roberfson, 
Burleson.  Washingti'n.  Lavaca,  Victoria. 
Refugio,  and  Aransas;  all  of  Louisiana, 
and  the  southern  Mississippi  coimties 
south  of  and  including  Washington, 
Humphreys.  Holmes,  Attala,  Neshoba, 
and  Lauderdale.  While  Hall  (1981) 
included  the  southernmost  counties  in 
Arkansas  as  part  of  the  range,  there 
were  no  Arkansas  specimens  to  support 
doing  so.  Accordingly,  Arkansas  is  not 
considered  as  part  of  the  historic  range. 

The  Louisiana  black  bear  was 
included  as  a  category  2  species  in  the 
notice  of  review  published  on  December 
30, 1982  (47  FR  58454),  September  18, 
1985  (50  FR  379.'>8),  and  January  6. 1989 
(54  FR  554).  Category  2  includes  taxa 
that  are  being  considered  for  possible 
addition  to  the  Federal  list  of 
Endangered  and  Threatened  Wildlife, 
but  for  which  available  data  are  judged 
insufficient  to  support  a  proposed  rule. 

The  Service  was  petitioned  on  March 
6. 1987.  under  section  4(b)(3)(A)  of  the 
Act  to  list  the  Louisiana  black  bear  as 
an  endangered  species.  The  Service 
made  two  12-month  findings  (August  19. 
1988.  53  FR  31723.  and  August  la  1989. 
54  FR  32833),  indicating  that  the  action 
requested  (listing)  had  been  determined 
to  be  warranted  but  precluded  by  other 
actions  to  amend  the  lists. 

In  1988  (he  Service  undertook  a  study 
in  cooperation  with  the  Louisiana 
Department  of  Wildlife  and  Fisheries  to 
clarify  taxonomic  concerns  relating  to 
possible  introgression  of  non-native 
genetic  material.  The  results  of  these 
investigations,  which  included  blood 
protein  electrophoresis,  mitochondrial 
DNA  and  skull  measurements,  were 


received  by  the  Service  on  July  21. 1989 
(Pelton  1989), 

A  peer  review  of  this  report  generated 
a  variety  of  comments,  which  allow 
general  conclusions  on  genetics  and 
morphology.  Although  circumstantial 
evidence  remains  that  native  bears  have 
interbred  with  introduced  Miimesota 
bears,  a  morphological  distinctiveness 
remains.  There  was  disagreement  on  the 
taxon  U.  a.  luteolus  as  being  validated 
by  the  multicharacter  morphological ' 
approach.  However,  the  Service 
concludes  that,  notwithstanding 
conflicting  opinions  about  accepted 
mammalian  taxonomic  criteria, 
available  evidence,  while  not 
ovewhelming,  does  support  validity  of 
the  taxon.  As  a  subspecies.  U.  a. 
luteolus  qualifies  for  listing 
consideration  under  the  Act.  This  action 
presupposes  bears  within  the  historic 
range  of  U.  a.  luteolus  possess  those 
cranial  features  characterizing  U.  a. 
luteolus.  Accordingly,  threats  to  this 
population  of  bears-threatens  the  taxon 
and  thereby  any  unique  genetic  material 
possibly  possessed  by  the  taxon. 

On  June  21. 1990.  the  Service 
published  in  the  Federal  Register  (55  FR 
25341)  a  proposal  to  list  the  Louisiana 
black  bear  as  a  threatened  species  and 
to  designate  as  threatened  due  to 
similarity  of  appearance  all  other  bears 
of  the  species  Ursus  americanus  within 
the  historical  range  of  U.  a.  luteolus.  A 
notice  of  public  hearing  and  reopening 
of  the  comment  oeriod  was  published  in 
the  Federal  Register  (55  FR  37723)  on 
September  13. 1990.  and  a  public  hearing 
was  held  on  October  11. 1990. 

On  September  20. 1991,  the  Service 
published  in  the  Federal  Register  (56  FR 
47732)  a  notice  extending  the  deadline 
for  taking  final  action  on  the  proposal  to 
list  the  Louisiana  black  bear,  a.~ 
provided  in  section  4(b)(6){B)(i)  of  the 
Act,  in  order  to  examine  questions 
regarding  the  taxonomy  of  the 
subspecies  and  reopened  the  public 
conunent  period.  To  assist  the  Service  in 
making  an  informed  decision  on  the 
listing  of  the  Louisiana  black  bear, 
further  assessment  of  morphometric 
data  compiled  in  the  course  of  the  Pelton 
study  (1989)  was  commissioned  to 
further  evaluate  the  systematic 
relationship  of  the  Louisiana  black  bear 
(U.  a.  luteolus]  and  the  Florida  bear  [U. 
a.  floridanus].  In  addition  to  the  existing 
data,  additional  skulls  were  located  and 
the  measurements  included  in  the 
assessment.  The  conclusion  from  this 
review  supports  the  current  subspecific 
classifications  of  the  Louisiana  and 
Florida  black  bears.  Assessment  of  the 
taxonomic  relationship  of  black  bears  of 
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the  southeastern  region  of  the  United 
States  is  ongoing. 

Summary  of  Comments  and 
Recommendations 

In  the  June  21, 1990,  proposed  rule  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  The  comment  period  was  reopened 
and  extended  until  October  21, 1990,  to 
accommodate  a  request  for  a  public 
hearing.  Appropriate  State  agencies, 
county  governments,  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  public  comment  were 
published  in  the  "Baton  Rouge 
Advocate"  (Baton  Rouge,  Louisiana)  on 
June  30, 1990,  in  the  "Longview  Journal" 
(Longview,  Texas)  on  July  1, 1990,  in  the 
"Clarion  Ledger"  (Jackson,  Mississippi) 
on  July  6, 1990,  in  the  "Lafayette 
Advertiser"  (Lafayette,  Louisiana)  on 
July  9, 1990,  and  in  the  'Times 
Picayune"  (New  Orleans,  Louisiana)  on 
July  25, 1990. 

A  total  of  86  comments  were  received 
on  the  proposed  rule.  One  Federal 
agency  commented  but  neither 
supported  nor  opposed  the  proposal. 
Two  Louisiana  State  agencies  provided 
three  comments,  one  agency  supporting 
the  proposal,  the  other  opposing  it.  Fifty- 
six  individuals  commented  on  the 
proposal.  Of  these.  33  supported  it.  20 
opposed  it,  and  3  were  neutral.  One 
wildlife  research  organization  opposed 
the  proposal.  One  economic 
development  organization  opposed  it. 
Eight  conservation  organizations 
conunented,  seven  supporting  it  and  one 
being  neutral.  Sixteen  timber  companies 
and  organizations  representing  eiUier 
timber  or  landowner  interests  provided 
comments  opposing  the  proposed  rule. 

A  public  hearing  was  requested  by 
Joseph  M.  Haas,  Luther  F.  Holloway, 
and  the  Mississippi  Forestry 
Association.  The  hearing  was  held  in  the 
Louisiana  Room  of  the  Louisiana 
Department  of  Wildlife  and  Fisheries 
Building,  2000  Quail  Drive,  Baton  Rouge, 
Louisiana  on  October  11, 1990,  with  87 
attendees.  Seventeen  conunents  were 
received  during  the  hearing.  Ten 
comments  were  in  opposition,  five  were 
supportive  and  two  were  neutral.  A 
question  and  answer  session  resulted  in 
ten  questions  regarding  the  proposal. 

Fourteen  written  comments  were 
received  during  the  comment  period 
following  the  notice  extending  the 
deadline  for  a  final  listing  decision. 
Seven  comments  were  received  from 
individuals  with  four  favoring  listing 
and  three  opposing.  Three  timber 


companies  commented  all  opposing  the 
listing.  Four  organizations  commented 
with  one  supporting,  one  neutral  and 
two  opposing. 

Written  comments  and  oral 
statements  presented  at  the  public 
hearing  and  received  during  the  three 
comment  periods  are  covered  in  the 
following  summary.  Comments  of  a 
similar  nature  or  point  are  grouped  into 
a  number  of  general  issues.  These  issues 
and  the  Service's  response  to  each,  are 
discussed  below. 

Issue  1:  The  subspecies  U.  a.  luteolus 
is  invalid  because  genetic  differences 
among  subspecies  sampled  were  not 
conclusively  different,  and  the  basis  for 
the  subspecies  designation  was 
relatively  minor  morphologic 
differences.  Response:  The  validity  of 
the  taxon  does  not  depend  on  genetic 
differences.  The  subspecies  designation 
is  based  on  morphologic  differences  that 
distinguish  Louisiana  bears  from  other 
subspecies  and  is  generally  recognized 
as  such  by  the  scientific  community. 
Morphological  distinction,  regardless  of 
any  known  presence  or  absence  of 
genetic  differences,  is  sufficient  to 
support  a  taxonomic  entity. 

Issue  Z-  Forced  isolation  through 
Federal  listing  could  ultimately  be  the 
mo%t  damaging  influence  on  the  genetic 
composition  of  the  Louisiana  black  bear. 
Response:  The  listing  would  not  isolate 
any  one  group  of  bears.  Gene  flow 
between  populations  of  the  same 
species  would  be  encouraged,  not 
discouraged. 

Issue  3:  Because  population  data  on 
the  black  bear  are  inconclusive,  the  bear 
should  not  be  listed.  Response:  The 
Service  agrees  that  population  data  for 
much  of  the  Louisiana  black  bear's 
occupied  range  is  not  very  useful. 
However,  the  Act  requires  the  Service  to 
make  its  proposals  on  the  basis  of  the 
best  available  scientific  and  commercial 
data,  which  need  not  be  statistically 
valid  population  estimates  or  counts. 

Issue  4:  Hybridization  from  U. 
amen'canus  introduced  from  Minnesota 
in  the  mid-1960's  is  a  serious  threat  to 
the  Louisiana  black  bear,  which  today 
remains  in  pure  form  both  in  the  Tensas 
and  lower  Atchafalaya  River  basins. 
Response:  Discussion  of  this  threat  is 
found  under  factor  E  of  this  rule. 

Issue  5:  Listing  the  Louisiana  black 
bear  will  place  restrictions  on  the  use  of 
private  lands.  Response:  While  it  is  true 
that  under  section  7  of  the  Act  private 
land  management  actions  dependent  on 
a  Federal  action,  i.e^  funding,  licensing, 
permitting,  etc..  may  require 
consultation  between  the  Federal  action 
agency  and  the  Fish  and  Wildlife 
Service  to  insure  the  Federal  action  is 
not  likely  to  jeopardize  the  continued 


existence  of  the  Louisiana  black  bear, 
such  consultation  would  not  necessarily 
result  in  land  use  restrictions.  Although 
there  have  been  instances  of  effects  on 
management  of  privately  owned  lands 
throu^  section  9  of  the  Act 
(enforcement  of  taking  prohibitions) 
based  on  adverse  alteration  of  habitat 
for  other  species,  a  similar  instance  with 
a  wide  ranging  species  such  as  the 
Louisiana  black  bear  is  conjectural.  The 
Louisiana  black  bear  utilizes  a  diversity 
of  habitats.  Normal  forest  management 
activities  that  support  a  sustained  yield 
of  timber  products  and  wildlife  habitats 
are  considered  compatible  with 
Louisiana  black  bear  needs.  Therefore, 
insofar  as  habitat  alteration  of  occupied 
black  bear  habitat  may  be  construed  as 
a  violation  of  section  9  of  the  Act,  the 
Service  issues  herein  a  special  rule 
which  specifically  exempts  normal 
forest  management  activities  as  defined 
in  the  rule.  This  is  in  response  to 
concerns  expressed  during  the  comment 
periods  and  is  consistent  with  the 
Service's  position  that  normal  forest 
management  activities  are  not 
considered  a  threat  to  the  Louisiana 
black  bear. 

Issue  &  The  Louisiana  black  bear 
should  be  listed  as  an  endangered 
species  rather  than  a  threatened  species. 
Response:  The  rationale  for  threatened 
status  is  described  at  the  conclusion  of 
the  Summary  of  Factors  Affecting  the 
Species  section. 

Issue  7:  Critical  habitat  for  the 
Louisiana  black  bear  should  be 
designated.  Response:  This  issue  is 
addressed  under  the  section  entitled 
"Critical  Habitat"  in  this  rule. 

Issue  8:  Listing  the  Louisiana  black 
bear  will  result  in  a  transfer  of 
management  responsibihty  from  the 
States  to  the  Fish  and  Wildhfe  Service. 
Response:  In  the  only  known  occupied 
habitat  of  the  Louisiana  black  bear 
(Louisiana  and  Mississippi),  there  are 
existing  cooperative  agreements 
allowing  the  Service  and  the  States  to 
share  Federal  aid  funds  and 
responsibility  in  research  and 
management  actions  directed  toward 
recovery.  Enforcement  of  section  9  of 
the  Act  also  will  be  a  cooperative 
endeavor  between  Federal  and  State 
conservation  enforcement  o^icers.  The 
conduct  of  section  7  consultation, 
however,  will  be  solely  a  Federal  agency 
responsibility. 

Issue  9:  Given  the  opportunity  for  free 
movement  of  black  bear  from  adjoining 
States  into  the  range  of  the  Louisiana 
black  bear,  it  should  not  be  concluded 
that  black  bear  in  Louisiana  are  a 
unique  geographic  isolate  worthy  of 
listing  under  the  Endangered  Species 
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Act.  Response:  The  Service  is  listing  a 
recognized  subspecies  and  does  not 
consider  the  Louisiana  black  bear  to  be 
a  geographic  isolate. 

Issue  10:  Arkansas  is  within  the 
historic  range  but  is  not  included  within 
the  designated  range  in  the  proposal 
Response:  The  range  of  U.  a.  luteolus  as 
depicted  by  Hall  (1981)  included  a  small 
area  of  south  Arkansas;  however,  no 
specimens  from  Arkansas  were  used  as 
a  basis  for  placement  of  the  line. 
Accordingly,  Arkansas  is  not  considered 
as  part  of  the  historic  range  for  purposes 
of  this  rule. 

Issue  11:  The  figures  on  rate  of  loss  of 
bottomland  hardwoods  published  in  the 
proposed  rule  have  leveled  off  and  are 
no  longer  accurate,  and  in  some  cases 
there  has  been  a  reversal  of  losses 
because  of  the  cropland  reserve 
program.  Response:  The  Service  agrees 
there  has  been  a  leveling  off  of  the 
clearing  rates  cited  in  the  proposed  rule. 
The  Service  also  recognizes  the  efforts 
of  private  groups  and  govemmental 
programs,  and  agrees  there  have  been 
some  reversals  of  ihe  past  trend.  As 
noted  in  comments  received  during  the 
last  comment  period,  this  leveling  off  of 
timberland  loss  is  confimied  by  the 
recent  U.S.  Forest  Service  survey  data 
for  the  North  Delta  and  South  Delta 
regions  of  Louisiana  (RosAon.  Miller, 
and  Vissage  1991),  which  indicated  a 
sUght  increase  in  forested  acTeage  for 
the  North  Delta  region  and  a  alight 
decrease  in  the  South  Delta  region. 
However,  based  on  history  and  present 
activities  relative  to  interpretation  and 
enforcement  of  the  Food  Security  Act 
and  the  Clean  Water  Act,  the  Service 
remains  unable  to  conclude  that 
protection  of  these  privately  owned 
habitats  is  assured. 

Issue  12:  Listing  of  the  Lcuisidna  black 
bear  may  be  an  unnecessary  legal 
encumbrance,  and  as  such  actually  may 
cause  more  harm  to  the  bear  than  not 
listing.  Response:  The  Service  makes 
listing  decisions  on  the  basis  of  the  best 
available  scientific  and  commercial 
d^ta,  and  following  a  listing,  the 
protective  measures  of  the  Act  are  made 
available  to  the  species  (See  Available 
Conservation  Measures  elsewhere  in 
this  rule).  The  Service  does  not  agree 
that  tisting  may  cause  more  harm  to  the 
bear  than  not  Usting. 

Issue  13:  The  option  of  opening  and 
closing  of  bear  hunting  seasons,  as  well 
as  the  setting  of  harvest  limits  as  a 
management  tool  would  t>e  eliminated  in 
Louisiana,  and  would  be  greatly 
complicated  in  Texas  and  Mississippi. 
Response:  Under  certain  conditions,  the 
Act  allows  taking  of  threatened  species, 
which  could  include  hunting.  The 
Service  agrees  that  administration  of 


hunting  seasons  would  be  complicated 
by  the  listing. 

Issue  14:  State  agencies  will  bear  a 
disproportionate  share  of  the  economic 
burden  for  compliance.  Response: 
Compliance  with  section  7  of  the  Act  is 
strictly  a  Federal  responsibiUty.  States 
will  share  in  the  responsibility  for 
enforcement  and  recovery  actions,  and 
they  may  be  assisted  through  available 
Federal  funds. 

Issue  15:  Delisting  a  species  that  was 
incorrectly  or  prematurely  listed  is  much 
more  difRcult  than  the  original  listing. 
Response:  The  process  for  delisting, 
reclassification,  or  listing  a  species  is 
the  same. 

Issue  18:  The  discriminant  function 
analysis  by  Kennedy  on  skull 
morphology  was  flawed  because  the 
individuals  used  to  deHne  the  functions 
were  subsequently  classified  into  groups 
using  the  same  functions.  The  use  of 
jackknifing  or  independent  data  sets 
should  be  used  to  test  validity  of  the 
discriminant  functions.  Response:  Had 
the  discriminant  function  analysis  not 
compared  well  with  the  principal 
component  ana!y>~is.  there  may  have 
been  cause  for  concern.  Since  the  two 
were  corroborative,  it  was  felt  that  a 
different  approach  would  have  added 
little  to  the  conclusions. 

Issue  17:  The  "look  alike"  provisions 
of  the  Act  (threatened  due  to  similarity 
of  appearance)  would  discourage 
legitimate  hunters  from  possessing  black 
bears  legally  taken  outside  the 
described  range.  Response:  TTie 
threatened  due  to  similarity  of 
appearance  designation  provides 
additional  protection  to  free-living  bears 
within  the  historic  range  of  the 
Louisiana  black  bear,  but  it  should  not 
be  construed  to  discourage  hunters  from 
engaging  in  legal  black  bear  hunting 
opportunities  provided  elsewhere. 

Issue  18:  The  proposed  rule  makes  no 
distinction  between  bottomland 
hardwood  and  cypress-tupelo  forest 
types,  when  in  fact  much  of  the 
Atchafalaya  basin  consists  of  flooded 
swamps  not  suitable  for  black  bear. 
Response:  The  Service  agrees  that  those 
permanently  flooded  acreages  are  not 
optimum  bear  habitat.  Bears  use 
intermittently  flooded  cypress-tupelo 
forest. 

Issue  19:  Any  form  of  life  should  not 
be  listed  as  threatened  or  endangered 
unless  there  ia  real  provable  evidence 
that  such  action  will  engender  a  better 
chance  of  survival  and  its  continued 
existence  as  a  viable  component  of  its 
ecosystem.  To  list  a  form  to  have  it 
"hang  on"  is  scientifically  irresponsible 
and  obfuscates  the  real  purposes  of  the 
proposal.  Response:  In  accordance  with 
the  Act.  the  Service  lists  spedes  on  the 


basis  of  available  scientific  and 
commercial  data,  without  regard  to 
recoverability  of  the  species  in  question. 

Summary  of  Factors  Affecting  the 
Spedes 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Louisiana  black  bear  should  be 
classified  as  as  threatened  species. 
Procedures  found  at  section  4{a)(l]  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  Louisiana  black 
bear  {U.  a.  luteolus]  are  as  follows: 

A  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  habitat  of  U.  a.  luteolus  has 
suffered  extensive  modiBcation  with 
suitable  habitat  having  been  reduced  by 
more  than  80  percent  as  of  I960.  The 
remaining  habitat  has  been  reduced  in 
quality  by  fragmentation  due  to 
intrusion  of  man  and  his  structures  (e.g. 
proximity  to  man's  disturbing  activities, 
multi-lane  hi^ways.  etc.),  thereby 
stressing  the  remaining  population  of 
bears.  According  to  Rieben  (1960)  as 
cited  by  Nowak  (1986),  the  original 
25,000,000  acres  of  bottomland  forests  of 
the  lower  Mississippi  River  Valley  had 
been  reduced  to  5.00a000  acres,  and 
thitni^  the  early  1980's  another  165,000 
acres  were  being  cleared  annually. 
Some  of  the  Mississippi  River  Delta 
counties  in  the  lower  Yazoo  River  Basin 
may  have  as  little  as  5  percent  of  the 
original  bottomland  hardwoods. 

Presently  occupied  bear  habitat  in 
Louisiana  consists  of  two  core  areas,  the 
Tensas  and  Atchafalaya  River  Basins. 
Within  the  basins,  only  wooded  areas 
(bottomland  hardwood;-)  are  considered 
as  bear  habitat,  athough  marshes  along 
the  lower  rim  of  the  Atchafalaya  Basin 
and  agricultural  lands  (sugarcane, 
soybeans)  hi  other  areas  are  also  used. 
The  once  extensive  bottomland  forests 
of  the  Tensas  Basin  no  longer  exist,  with 
only  15  percent  (about  100,000  acres)  of 
the  original  stands  remaining 
(Gosselink.  Louisiana  State  Uaiversity. 
in  litL  1988).  Of  this,  about  85  percent  is 
in  public  ownership  or  under  plans  for 
public  acquisition. 

The  entire  Atchafalaya  Basin 
contained  716,500  acres  of  bottomland 
hardwoods  as  of  1975  (O'Neil  et  aL 
1975).  In  the  lower  Atchafalaya  River 
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Basin  (south  of  U.S.  Highway  190],  there 
are  presently  approximately  518,129 
acres  of  bottomland  hardwoods,  with  a 
projected  amount  of  536,739  by  the  year 
2030  due  to  accretion  (LeBlanc  et  al. 
1981).  In  the  lower  Basin,  there  is  a 
recently  established  Atchafalaya 
National  Wildlife  Refuge  of  about  15,000 
acres  and  a  State  owned  area 
(Sherburne  Wildlife  Management  Area) 
of  about  12,000  acres  which  is  to  be 
increased  by  23,000  acres.  The  purchase 
of  367,000  acres  of  habitat  protection 
easements  also  is  planned.  Dow 
Chemical  has  donated  30,000  acres  to 
the  Stale  and  there  are  61,000  acres  of 
accreted  State  lands  with  land  use 
controls.  Much  of  the  northern  portion  of 
the  Basin  (considered  as  north  of  U.S. 
Highway  190  and  which  contains  the 
better  drained  areas)  has  been'cleared 
for  agriculture.  As  of  the  1975  O'Neil 
report,  there  were  about  200,000  acres  of 
forestland  north  of  U.S.  Highway  190. 
Today,  there  are  100,000  to  126,000  acres 
of  forested  lands  remaining  (Simmering. 
U.S.  Department  of  Agriculture,  in  litL 
1989). 

The  privately  owned  lands  of  the 
Atchafalaya  River  Basin  south  of  U.S. 
190  may  remain  exposed  to  threat  from 
clearing  and  conversion  to  agricultural 
uses.  Privately  owned  woodlands  for  the 
north  Atchafalaya  River  Basin  and  the 
Tensas  River  Basin  were  estimated  to  be 
in  the  range  of  115.000  to  143,000  acres 
of  occupied  bear  habitat  out  of  a  total 
woodland  base  of  200,000  to  228,000 
•  acres.  This  means  about  one-half  of  the 
occupied  bear  habitat  in  this  area  is 
privately  owned  and  under  no  plans  for 
protection  through  conservation 
easements  or  acquisition.  Clearing 
forested  wetlands  for  accommodating 
crop  use  may  forgo  U.S.  Department  of 
Agriculture  (USDA)  farm  program 
benefits  for  the  landowner.  This,  in  the 
short  term,  should  protect  these  lands. 
In  the  long  term,  a  substantial  upturn  in 
commodity  prices  may  make  it 
economically  feasible  to  clear  forested 
wetlands  and  farm  without  USDA 
program  benefits.  Since  the  1965  Food 
Seciuity  Act  is  reauthorized  every  5 
years,  there  is  no  guarantee  of  continued 
protection  of  privately  owned  forested 
wetlands.  In  addition,  catfish  fanning, 
now  about  a  13.000-acre  industry  in 
Louisiana,  is  rapidly  expanding.  This, 
along  with  crayfish  farming  and 
pastureland  are  other  possible  uses  that 
would  not  be  limited  by  the  Food 
Seciuity  Act. 

Past  losses  of  habitat  quantity  and 
quality  have  been  severe  (ranging  from 
95  percent  in  some  lower  Mississippi 
Delta  counties  to  63  percent  in  the 
Atchafalaya  River  Basin).  Protection  of 


privately  owned  woodlands  in  the  north 
Atchafalaya  and  the  Tensas  River 
Basins  is  not  assured.  Long  term 
protection  of  these  bear  habitats  may 
depend  upon  factors  the  Service  neidier 
controls  nor  can  adequately  predict.  The 
Louisiana  bear  has  exhibited  a  past 
vulnerability  to  habitat  loss.  The  Service 
believes  that  further  loss  of  privately 
owned  occupied  habitats  to  agriculture 
or  other  non-timber  uses  as  an 
increment  to  past  losses  would 
represent  a  threat  to  this  subspecies  in  a 
significant  portion  of  its  range. 

B.  Overutilization  for  Commercial, 
Recredtional,  Scientific,  orEdvcation 
Purposes 

Black  bear  populations  range  in 
density  up  to  one  to  two  per  square  mile. 
The  Great  Smokey  Mountain  National 
Park  carries  500  to  600  bears  on  512.000 
acres  (Pelton,  pers.  comm.  1989).  The 
White  River  National  Wildlife  Refuge 
carries  130  bears  on  113,000  acres  (Smith 
1983).  Through  trapping  of  25  bears  and 
extrapolation  of  untrapped  bears  and 
known  family  groups  of  bears.  Weaver 
(pers.  comm.  1989)  estimates  a 
population  of  at  least  60  bears  in  about 
70,000  acres  of  timberland  of  the  Tensas 
River  Basin,  which  contains  about 
100,000  acres  of  woods.  What  fraction  60 
is  of  die  total  bears  in  the  Tensas  Basin 
is  unknown. 

In  Atchafalaya  River  Basin,  there  are 
approximately  718,500  acres  of 
timberland.  about  516,129  of  which  are 
below  U.S.  Highway  190.  For  this  vast 
tract,  there  is  essentially  no  population 
data.  The  population  estimates  that  are 
available  for  U.  a.  luteolus  range  in 
accuracy  from  crude  to  little  more  than 
intuition.  Although  estimates  as  quoted  , 
by  Nowak  (1966)  indicate  the  bear 
population  is  low.  all  that  is  known  for 
certain  is  that  bears  exist  in  the 
Atchafalaya  River  Basin  and  that  due  to 
bear  movements,  it  would  be  difficult  to 
separate  bears  frtnn  the  lower,  middle, 
or  upper  basin. 

There  are  rumors  of  individuals  killing 
bears  for  depredating  sugar  cane  and  for 
robbing  trap  lines.  Bears  are  also  killed 
inddentally  to  other  forms  of  hunting.  It 
may  well  be  that  bear  numbers  in  the 
Atdiafalaya  are  far  greater  than  most 
believe,  and  that  illegal  kill  is  not  a 
threat  to  that  population.  The  White 
River  National  Wildlife  Refuge  in 
Arkansas  has  sustained  heavy  hunting 
pressure  and  has  maintained  a  mid- 
range  bear  density.  A  rule  of  thumb  the 
Virginia  Department  of  Natural 
Resources  uses  is  that  their  bear 
population  can  withstand  a  20  percent 
annual  loss  to  hunting  without  affecting 
the  population's  ability  to  sustain  itself. 
However,  as  a  population  of  bears 


approadhes  the  minimum  viable 
threshold,  the  more  significant  is  any 
loss  to  that  population.  While  it  is  true 
that  illegal  killing  of  bears  occurs 
(Weaver  1966)  and  that  illegal  killing 
can  be  a  threat,  the  effects  of  that  illegal 
kill  on  the  Louisiana  black  bear  remain 
speculative. 

The  appearance  of  an  abnormally  low 
density  of  U.  a.  luteolus  in  the 
Atchafalaya  River  may  be  an  artifact  of 
the  poor  quality  of  population  data  or  it 
may  indicate  considerable  illegal  kill  is  ' 
occurring  on  private  and  public  lands. 
Should  the  latter  be  the  case,  and  at  this 
time  it  cannot  be  ruled  out  illegal  kill  of 
that  magnitude  would  unequivocally  be 
a  threat  to  the  continued  existence  of  a 
viable  population  of  Louisiana  black 
bears. 

C.  Disease  or  Predation 

While  a  U.  a.  luteolus,  like  all  other 
forms  of  vertebrate  wildlife  suffers  from 
disease  or  possible  predation  (young 
bears  being  killed  by  older  males),  this 
is  not  considered  Umiting  or  threatening 
to  the  population. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  dramatic  losses  of  bottomland 
hardwood  forests,  including  the  loss  of 
forested  wetlands,  as  disciissed  in  factor 
A,  portray  the  inadequacy  of  existing 
regulatory  mechanisms  for  protection  of 
such  habitats.  If  illegal  killing  is  a  threat, 
the  possibility  of  prosecution  under  the 
Act  in  addition  to  State  laws  or 
regulations,  may  serve  as  a  deterrent  in 
some  instances. 

E  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  introduction  of  161  to  163  bears  of 
the  subspecies  U.  a.  americanus  from 
Minnesota  into  the  Atchafalaya  and 
Tensas  River  Basins  in  the  mid-sixties  is 
considered  by  some  (Nowak  1686)  to 
represent  a  manmade  threat  to  die 
native  subspecies,  U.  a.  luteolus.  This 
threat  was  considered  as  one  of 
"hybridization,"  in  this  instance  cross 
breeding  between  the  introduced 
subspecies  and  the  native  subspecies. 
Other  researchers  contended  that  littie 
genetic  difference  would  be  found.  In 
gathering  data  on  this  question,  the  Fish 
and  Wildlife  Service,  in  close 
consultation  with  the  Louisiana 
Department  of  Wildlife  and  Fisheries, 
institiited  a  plan  in  July  1988  to  obtain 
genetic  samples  from  bears  in  Louisiana 
for  comparison  with  bears  from  the 
original  Minnesota  trapping  locale,  and 
other  l)ear  populations,  including  the 
Florida  subspecies,  U.  a.  floridanus. 
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The  genetic  analyses  did  not  show 
significant  differences  between  the 
various  subspecies  (Pelton  1989). 
Expecting  to  preserve  U.  a.  luteolus,  as 
is,  presupposes  a  static  condition  which 
does  not  exist.  Further,  interbreeding 
between  subspecies  is  a  normal  and 
expected  occurrence  simply  based  on 
opportunity.  The  mobile  nature  of  bears, 
plus  the  fact  there  was  a  more  or  less 
continuous  distribution  in  relatively 
recent  times  {in  an  evolutionary  sense), 
suggested  at  the  outset  that  little  genetic 
difference  would  be  found.  It  appears 
that  in  a  biological  sense,  hybridization 
as  a  threat  at  this  taxonomic  level  may 
not  be  a  significant  cause  for  concern, 
unless  there  are  real  genetic  differences 
which  were  undetected.  Hybridization 
as  a  threat  has  neither  been  discounted 
nor  proven  and  remains  unsettled.  Since 
the  genetic  profile  of  a  known  U.  a. 
luteolus  is  unavailable,  the  issue  is 
unlikely  to  be  settled.  The  greatest 
likelihood  is  that  the  bears  inhabiting 
the  Atchafalaya  and  Tensas  River 
Basins  are  a  mixture;  that  in  a 
definitional  sense,  the  population  is 
probably  intraspecifically  hybridized.  In 
a  biological  sense,  U.  a.  luteolus  is  likely 
pretty  much  unchanged  (genetically) 
because  of  the  low  probability  of 
reproductive  isolation  which  would  be 
necessary  for  an  extended  period  in 
order  for  the  evolutionary  process  of 
genetic  differentiation  to  operate. 

However,  to  the  extent  the  genetic 
investigations  did  not  identify  real 
differences,  or  to  the  extent  a  pure 
genetic  heritage  is  a  reaUstic  concept 
when  applied  to  subspecies  not  likely  to 
be  reproductively  isolated,  the  threat 
may  (have)  exi8t(ed].  Since  U.  a. 
luteolus  and  U.  a.  americanus  are  so 
similar  as  to  be  difficult  to  distinguish 
even  by  experts,  the  only  practical 
means  available  for  protecting  any 
possibly  remaining  unique  genetic 
material  originally  belonging  to  the 
native  U.  a.  luteolus  would  be  through 
listing  and  protecting  the  taxon  now 
distinguished  by  cranial  features  as  U.  a. 
luteolus. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
Service  believes  that  the  bear  meets  the 
criteria  for  protection  under  the  Act  on 
the  basis  of  past  habitat  loss  alone.  The 
preferred  action  is  to  list  the  Louisiana 
black  bear  as  threatened,  defined  as 
likely  to  become  in  danger  of  extinction 
within  the  foreseeable  future  throughout 
all  or  a  significant  portion  of  its  range. 


Although  the  Service  recognizes  that 
loss  of  occupied  bear  habitat  has 
currently  leveled  off.  the  preferred 
action  is  chosen  because  of  the 
continued  exposure  of  privately  owned 
occupied  bear  habitats  to  agricultural 
conversion,  the  Louisiana  black  bear's 
demonstrated  past  vidnerability  to  such 
loss,  and  the  signiHcance  of  these 
exposed  habitats  to  the  overall  well- 
being  and  health  of  the  subject  bear 
populations.  Endangered  status  is  not 
chosen  because  the  threats  are  not 
believed  to  place  the  Louisiana  black 
bear  in  imminent  danger  of  extinction. 
Because  normal  forest  management 
practices  in  the  range  of  the  Louisiana 
black  bear  are  considered  by  the 
Service  to  be  compatible  with  black 
bear  needs,  a  special  rule  is  included 
herein  exempting  such  practices  from 
the  take  provisions  of  section  9  of  the 
Act.  For  law  enforcement  purposes,  all 
other  free-living  U.  americanus  within 
the  historic  range  of  U.  a.  luteolus  are 
being  classified  as  threatened  due  to 
similarity  of  appearance.  Critical  habitat 
is  not  being  designated  at  this  time  as 
discussed  below. 

Critical  Habitat 

Section  3  of  the  Act  defines  critical 
habitat  as  the  specific  areas  containing 
the  physical  and  biological  features 
essential  to  the  conservation  of  the 
species  and  which  may  require  special 
management  considerations  or 
protection.  "Conservation"  means  the 
use  of  all  methods  and  procedures 
needed  to  bring  the  species  to  the  point 
at  which  listing  under  the  Act  is  no 
longer  necessary.  Section  4(a)(3)  of  the 
Act  requires  that  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at 
the  time  the  species  is  proposed  to  be 
endangered  or  threatened.  Service 
regulations  (50  CFR  424.12(a)(2))  state 
that  critical  habitat  is  not  determinable 
if  information  sufficient  to  perform 
required  analysis  of  the  impacts  of  the 
designation  is  lacking  or  if  the  biological 
needs  of  the  species  are  not  sufficiently 
well  known  to  permit  identification  of 
an  area  as  critical  habitat  Section 
4(b)(2)  of  the  Act  requires  the  Service  to 
consider  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat  on  the  basis  of  the 
best  scientific  data  available.  The 
Secretary  may  exclude  any  area  from 
critical  habitat  if  he  determines  that  the 
benefits  of  such  exclusion  outweigh  the 
conservation  benefits,  unless  to  do  such 
would  result  in  the  extinction  of  the 
species. 

In  the  June  21, 1990,  proposed  rule  to 
list  the  Louisiana  black  bear,  the  Service 
stated  that  designation  of  critical  habitat 


was  not  presently  prudent.  The  basis  for 
this  determination  was  the 
interpretation  that  designation  of  critical 
habitat  would  not  provide  benefits  over 
and  above  those  available  under  section 
7  by  simply  listing  the  species  since  all 
Federal  and  State  agencies  likely  to  be 
involved  had  been  notified  of  the 
location  and  importam'e  of  protecting 
the  species'  habitat.  Th.^refore. 
designation  was  deemed  "not  prudent" 
due  to  no  net  benefit  Coi.sideration  of 
this  finding  within  the  Service  since  the 
publication  of  the  proposed  rule  has 
resulted  in  a  determination  ihat 
designation  of  critical  habitat  may  be 
prudent  in  this  case  given  the  potential 
for  further  habitat  loss  as  a  result  of 
Federal  actions,  but  it  is  not  now 
determinable.  Section  4(b)(6)(C) 
provides  that  a  concurrent  critical 
habitat  determination  is  not  required 
and  that  the  final  decision  on 
designation  may  be  postponed  for  1 
additional  year  (i.e.,  2.  years  from  the 
date  of  publication  of  Uie  proposed  rule) 
if  the  Service  finds  that  a  prompt 
■determination  of  endangered  or 
threatened  status  is  necessary  to  the 
conservation  of  the  species.  'The  Service 
believes  that  prompt  determination  of 
threatened  status  for  the  Louisiana 
black  bear  is  necessary.  This  will  afford 
the  species  the  benefits  of  section  9 
(prohibitions)  and  section  7 
(interagency)  cooperation. 

The  Louisiana  black  bear  ranges  over 
large  areas  of  Louisiana  and  Mississippi. 
Aldiou^  individual  bears  travel  over 
great  distances  and  are  considered 
habitat  "generalists"  utilizing  a  diversity 
of  habitats,  they  do  require  large  areas 
of  relatively  tmdisturbed  forest  In 
cooperation  with  the  Black  Bear 
Conservation  Committee  (BBCC),  a 
coalition  of  State,  Federal,  academic 
and  private  interests  committed  to 
restoring  the  Louisiana  black  bear 
within  its  historic  range,  the  Service  is 
attempting  to  identify  occupied  and 
potential  habitat  and  to  ascertain  the 
bear's  biological  needs.  Studies  are 
ongoing  on  the  Tensas  National  Wildlife 
Refuge,  in  the  lower  Atchafalaya  River 
basin  and  in  Mississippi  to  delineate 
areas  used  by  black  bear  and  assess 
management  needs,  and  maps  are  in 
preparation  that  will  show  occupied 
habitat  areas  of  occasional  sightings, 
potential  habitat  and  possible  corridors. 
Development  of  a  restoration  plan  has 
already  been  initiated  by  the  BBCC. 
Once  the  maps  are  completed  and  a 
restoration  plan  or  recovery  plan  is 
prepared,  the  Service  will  make  a 
critical  habitat  determination  and  assess 
whether  designation  of  critical  habitat  is 
prudent  In  assessing  critical  habitat  the 
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Service  will  consider  the  bear's 
requirements  for  space,  food,  water, 
cover  or  shelter,  reproduction  and 
population  growth,  and  other  biological 
features  that  are  essential  to  the 
conservation  of  the  bear  and  that  may 
require  special  management 
considerations  or  protection.  In  the 
interim,  protection  of  this  species'  . 
habitat  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  jeopardy  standard. 

Available  Contervatioo  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  Usting  encourages  and  results  in 
conservation  actions  by  Federal  State, 
and  private  agencies,  groups,  and 
individuals.  "Die  Endangered  Spedes 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2]  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  %vith  the 
Service.  Possible  Federal  actions  may 
include  Corps  of  Engineers  wetland 
permits.  Soil  Conservation  Service 
watershed  projects  or  the  Service's 
activities  on  National  Wildlife  Rehiges 
within  the  species'  occupied  habitat. 
Formal  consultation  and  the  resulting 
biological  opinion  issued  by  the  Service 
may  preclude  or  modify  Federal  actions 
depending  on  the  nature  and  extent  of 
the  impact  on  listed  species. 

Section  4(d)  of  the  Act  provides  that 
whenever  a  species  is  listed  as  a 
threatened  species,  such  regulations 
deemed  necessary  and  advisable  to 
provide  for  the  conservation  of  the 
species  may  be  issued.  The  Secretary 


may  by  regulation  prohibit  any  act 
prohibited  for  endangered  species  under 
section  9(a).  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  lull,  trap,  or  collect: 
or  to  attempt  any  of  these),  import  or 
export  ship  in  interstate  commerce  in 
the  course  of  commercial  activify,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  term  "harm"  as  it  applies 
to  the  take  prohibition  is  defined  in  50 
CFR  17.3  to  include  "an  act  which 
actually  kills  or  injures  wildlife.  Such 
act  may  include  significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  wildlife  by 
significantiy  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding  or  sheltering."  The  implementing 
regulations  for  threatened  wildlife  (50 
CFR  17.31)  incorporate,  for  the  most 
part,  by  reference  the  prohibitions  for 
endangered  wildlife  (SO  CFR  17.21) 
except  when  a  special  rule  applies  [SO 
CFR  17.31(c)].  The  Service  finds  that  the 
prohibitions  for  endangered  species  are 
necessary  and  advisable  for 
conservation  of  the  threatened 
Louisiana  black  bear.  However, 
pursuant  to  the  latitude  for  threatened 
species  afforded  by  the  Act  and  50  CFR 
17.31(c).  the  Service  issues  a  special 
rule,  discussed  below,  exempting  certain 
forest  management  activities  that  could 
be  construed  by  some,  although  not  the 
Service,  to  constitute  "harm"  to  the 
Louisiana  black  bear. 

In  order  to  avoid  unnecessary 
permitting  requirements,  and  in 
response  to  extensive  comments 
regarding  perceived  impacts  of  the 
listing  on  timber  interests,  the  Service  is 
promulgating  a  special  rule  exempting 
normal  forest  management  activities 
fiY)m  section  9  take  prohibitions.  The 
Service  continues  to  take  the  position 
that  habitat  needs  of  the  Louisiana 
black  bear  are  compatible  with  normal 
forest  management  activities  as 
practiced  in  this  bear's  range.  This 
position  is  based  on  recent  studies  in  the 
Tensas  River  basin  of  Louisiana 
(Weaver  et  al.  1991)  that  affirm  the 
value  of  habitat  diversify  attributable  to 
a  variefy  of  silvicultural  procedures. 

The  Louisiana  black  bear,  like  other 
members  of  the  species  U.  americanua. 
is  not  an  old  growth  species;  nor  can  it 
survive  in  open  cropland  conditions. 
Weaver  (1991)  found  that  an  abundance 


of  bear  foods  (e.g.,  fruits  and  soft  mast) 
were  produced  following  fairly  severely 
timber  harvests,  and  that  bears  also 
utilized  these  cutover  areas  for  escape 
cover,  and  in  some  cases,  actually  used 
treetops  remaining  from  logging 
operations  as  winter  denning  sites  for 
birthing  of  cubs.  This  leads  tiie  Service 
to  believe  that  maintaining  occupied 
bear  habitat  in  some  form  of  timberiand 
condition  may  be  the  single  most  critical 
factor  in  conserving  this  species,  and 
that  the  principal  threat  to  the  bear  is 
not  normal  forest  management  but 
conversion  of  these  timbered  habitats  to 
croplands  and  other  agricultural  uses. 
For  this  reason,  the  Service  believes  that 
the  exemption  provided  in  the  special 
rule  will  not  contribute  to  loss  of  black 
bear  habitat,  but  will  provide  for  habitat 
diversify  for  the  bear  throu^  continued 
forest  management 

Certain  restrictions  pertaining  to  den 
trees  are  included  in  the  special  rule. 
Although  den  trees  for  Louisiana  black 
bear  are  not  essential,  they  are 
important  (Weaver  1991).  Because  of 
their  importance,  actual  den  sites/trees 
or  candidate  den  trees  in  occupied 
Louisiana  black  bear  habitat  are  to  be 
maintained.  For  purposes  of  the  special 
rule,  candidate  den  trees  are  considered 
to  be  bald  cypress  and  tupelo  gum  with 
visible  cavities,  having  a  diameter  at 
breast  hei^t  (DBH)  of  36  inches,  and 
occurring  in  or  along  rivers,  lakes, 
streams,  bayous,  sloughs,  or  other  water 
bodies.  Furtiier  or  fewer  restrictions  in 
the  special  rule  may  become  appropriate 
as  results  of  ongoing  research  and 
recovery  planning  are  assessed. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22, 
17.23,  and  17.32.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species, 
permits  may  also  be  available  for 
zoological  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  the  purposes  of  the  Act 

Similarify  of  Appearance 

Section  4(e)  of  the  Act  authorizes  the 
treatment  of  a  species  (or  subspecies  or 
group  of  wildlife  in  common  spatial 
arrangement)  as  an  endangered  or 
threatened  species  even  though  it  is  not  - 
otherwise  listed  as  endangered  or 
threatened  if:  (a)  The  species  so  closely 
resembles  in  appearance  an  endangered 
or  threatened  species  that  enforcement 
personnel  would  have  substantial 
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difficulty  in  differentiating  between 
listed  and  unlisted  species;  (b)  the  effect 
of  this  substantial  difficulty  is  an 
additional  threat  to  the  endangered  or 
threatened  species;  and  (c)  that  such 
treatment  will  substantially  facilitate 
the  enforcement  and  further  the  policy 
of  the  Act. 

Introductions  of  bears*  from  Minnesota 
in  the  mid-sixties  of  the  subspecies  U.  a. 
americanus  gives  rise  to  the  possibility 
(however  remote)  that  bears  remain 
somewhere  within  the  historic  range  of 
U.  a.  luteolus  that  are  of  U.  a. 
americanus  ancestry.  Evidence  of  U.  a. 
americanus  in  southern  Arkansas  just 
north  of  the  Louisiana  line  has  been 
recently  documented.  This  theoretically 
could  present  an  enforcement  and 
taxonomic  problem  because  both 
subspecies  may  now  or  later  inhabit  the 
same  range,  and  the  listed  subspecies 
[U.  a.  luteolus)  cannot  always  be 
differentiated  from  the  unlisted  U.  a. 
americanus  by  enforcement  personnel 
or  experts.  For  these  reasons,  the 
Service  is  treating  all  free-living  bears  of 
the  species  U.  americanus  other  than  U. 
a.  luteolus  as  threatened  by  similarity  of 
appearance  within  the  historic  range  of 
U.  a.  luteolus  [Louisiana,  Mississippi 
and  Texas).  { 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 


Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 

References  Cited 

CrifTith.  E.  1821.  General  and  Particular 
Descriptions  of  the  Vertebrated  Animals 
order  Camivora.  London:  Presented  for 
Baldwin,  Cradock  and  )oy. 

Hall.  E.R.  1981.  The  Mammals  of  North 
America.  John  Wiley  and  Sons.  New  York. 
IS5&-951. 

Kennedy,  M.L  1991.  Additional 
Assessment  of  the  Systematics  Ursus 
americanus  luteolus.  Special  Report  to  U.S. 
Fish  and  Wildlife  Service.  14pp. + figs. 

Leblanc,  D.,  D.  Soileau  and  C.  Kerlin.  1981. 
Atchafalaya  Basin  (Water  and  Land 
Resources],  Louisiana  Study.  U.S.  Fish  and 
Wildlife  Service  Report.  Table  16. 

Lowery,  G.H.  1981.  The  Mammals  of 
Louisiana  and  its  adjacent  waters.  LA  State 
University  Press.  Pg.  404. 

Merriam,  C.H.  1883.  The  Yellow  Bear  of 
Louisiana,  Ursus  Luteolus  Griffith.  Proc  of 
the  Biological  Society  of  Washington.  Vol.  IIL 
pp.  147-152. 

Nowak.  R.M.  1986.  Status  of  the  Louisiana 
Bear.  U.S.  Fish  and  Wildlife  Service  special 
report  17  pp. 

O'Neil,  C.P..  ).E.  Desteiger  and  G.W.  North. 
1975.  Trend  Analysis  of  Vegetation  in 
Louisiana's  Atchafalaya  River  Basin.  U.S. 
Department  of  Interior,  Geological  Survey, 
EROS  Applications  Assistance  Facility, 
National  Space  Technology  Laboratories,  Bay 
St  Louis,  MS.  61  pp. 

Pelton,  M.  1989.  The  Louisiana  Black  Bear 
Status  and  Future.  Special  Report  to  U.S.  Fish 
and  WUdiife  Service.  22  pp. 

Smith,  T.R.  1983.  Status  and  Ecologj'  of 
Black  Bears  on  the  White  River  National 
Wildlife  Refuge:  Final  Research  Report.  M.S. 
Thesis,  Univ.  of  Tenn.  Knoxville,  TN.  82  pp. 

Weaver,  K.M.  1988,  Louisiana  Status  reprt. 
Ninth  Eastern  Workshop  on  Black  Bear 


Research  and  Management,  Ontario,  Canada. 
14  pp. 

Weaver,  K.M.,  D.K.  Tabberer.  L.U.  Moore, 
Jr.,  G.A.  Chandler,  J.C.  Posey.  M.R.  Pelton. 
1991.  Bottomland  Hardwood  Forest 
Management  for  Black  Bears  in  I.ouisiana. 
Proc.  Annu.  Conf.  Southeast  Assoc.  Fish  and 
Wild.  Agencies,  vol  44  (In  press). 

Weaver,  K.M.  1991.  Unpublished  data, 
Tensas  River  National  Wildlife  Refuge  Bear 
Research. 

Author 

The  primary  author  of  this  rule  is 
Wendell  A.  Neal  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Pali  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

PART  17-{AMEN0ED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C  4201-4245:  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  S  17.11(h)  by  adding  the 
following,  in  alphabetical  order  imder 
Mammals,  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

{17.11    Endangered  and  threatened 
wUdlife. 

•  •  «  *  • 

(h)  •  »  * 


S^Mdn 

- 
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Vertebrate 

population 

where 

endangered  or 

threatened 

Status 
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Scientific  nafDO 

Special 
njles 
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Bear.  American  Uack  L 
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•                 '            • 
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456 
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456 
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NA 
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17.40(i) 
17.40(i) 
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Bmt,  LouWanc  Hack  C 

USA  (LA.  MS.  TX) 

•                             • 

.....  Entire 

mnuhcana  Maolus. 

• 
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3.  Amend  8  17.40  by  adding  paragraph 
(i)  to  read  as  follows: 

$17.40   Special  rulea   mammala. 


(i)  Louisiana  black  bear  [Ursus 
americanus  luteolus].  (1)  Except  as 
noted  in  paragraph  (i)(2)  of  this  section, 
all  prohibitions  of  917.31  and 
exemptions  of  { 17.32  shall  apply  to  any 


black  bear  within  the  historic  range  of 
the  Louisiana  black  bear  (Texas. 
Louisiana  and  Mississippi). 

(2)  Subsection  17.40(i)(l)  and  9  17.31 
shall  not  prohibit  effects  incidental  to 
normal  forest  management  activities 
within  the  historic  range  of  the 
Louisiana  black  bear  except  for 
activities  causing  damage  to  or  loss  of 
den  trees,  den  tree  sites  or  candidate 


den  trees.  For  purposes  of  this 
exemption,  normal  forest  management 
activities  are  defined  as  those  activities 
that  support  a  sustained  yield  of  timber 
products  and  wildlife  habitats,  thereby 
maintaining  forestland  conditions  in 
occupied  habitat.  For  purposes  of  this 
special  rule,  candidate  den  trees  are 
considered  to  be  bald  cypress  and 
tupelo  gum  with  visible  cavities,.having 
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a  minimum  diameter  at  breast  height 
(DBH]  of  36  inches,  and  occurring  in  or 
along  rivers,  lakes,  streams,  bayous, 
sloughs,  or  other  water  bodies. 

{3)  This  express  exemption  for  normal 
forest  management  activities  provided 
by  this  special  rule  is  subject  to 
modificaition  or  withdrawal  if  the 
Service  determines  that  this  provision 
fails  to  further  the  conservation  of  the 
Louisiana  black  bear. 

Dated:  December  30, 1991. 
Richard  N.  Smith, 

Acting  Director.  Fish  and  Wildlife  Service. 
(FR  Doc.  92-244  Filed  1-6-92. 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Finding  on  a  Petition  To 
List  the  Florida  Black  Bear  as  a 
Threatened  Species 

AGENCY:  Fish  and  Wildlife  Se4ice, 
Interior. 

ACTION:  Notice  of  petition  finding. 

SUMMARY:  The  Service  announces  a  12- 
rponih  finding  on  a  petition  to  amend  the 
List  of  Endangered  and  Threatened 
Wildlife.  After  review  of  all  available 
scientific  and  commercial  information, 
the  Service  has  determined  that  listing 
tne  Florida  black  bea-^  as  threatened  is 
warranted  but  precluded  by  other  higher 
priority  actions  to  amend  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants.  ' 

DATES:  The  finding  reported  in  this 
notice  was  made  in  December,  1991. 
Comments  and  information  may  be 
submitted  until  further  notice. 

ADDRESSES:  Information,  comments,  or 
questions  regarding  the  petition  finding 
may  be  submitted  to  the  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service,  3100  University  Boulerard 
South,  suite  120,  Jacksonville,  Florida 
32216.  The  petition,  finding,  supporting 
data,  and  comments  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  J.  Wesley  at  the  above 
address  (904/791-2080:  FTS  946-25S0). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  in  1982 
(16  U.S.C.  1531  et  seq.].  requires  that,  for 
any  petition  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
tind  Plants  that  contains  substantial 
scientific  and  commercial  information, 
the  U.S.  Fish  and  Wildlife  Service 
(Serv  ice)  should  make  a  finding  within 
12  months  of  the  date  of  the  receipt  of 
the  petition  on  whether  the  petitioned 
action  is  (a)  nof  warranted,  (b) 
warranted,  or  (c)  warranted,  but 
precluded  from  immediate  proposal  by 
other  pending  proposals.  Section 
4(b)(3)(C)  requires  that  petitions  for 
which  the  requested  action  is  found  to 
be  "warranted  but  precluded"  should  be 
treated  as  though  resubmitted  on  the 
date  of  such  finding,  i.e..  requiring  a 
subsequent  finding  to  be  made  within  12 
months.  Such  12-month  findings  are  to 


be  published  promptly  in  the  Federal 
Register. 

In  a  petition  dated  May  20, 1990,  and 
received  by  the  Service  on  June  11, 1990, 
the  Service  was  requested  by  Ms.  Inge 
Hutchison  of  Lake  Geneva,  Florida  to 
list  the  Florida  black  bear  as  a 
threatened  species.  The  petition  cited 
the  following  threats  to  the  Florida  black 
bear:  (1)  Illegal  hunting  by  beekeepers, 
gallbladder  poachers,  and  others;  (2) 
loss  and  fragmentation  of  critical 
habitat;  (3)  hunting  pressure;  and  (4) 
road  mortality.  An  administrative 
finding  that  the  petition  presented 
substtintiat  information  that  the 
requested  action  may  be  warranted  was 
made  in  September,  1990,  and 
announced  in  the  Federal  Regiister  on 
October  18. 1990  {'.5  FR  42223). 

The  Florida  black  bear  (Ursus 
americanus  floridar.us]  is  a  subspecies 
of  the  black  bear  [Ursus  americanus], 
which  ranges  from  northern  Alaska  and 
Canada  south  tc  northern  Mexico.  The 
black  bear  formerly  occurred  in  all  the 
lower  48  States,  but  its  range  has 
decreased  and  become  fragmented, 
particularly  in  the  eastern  States,  where 
it  is  now  generally  restricted  to  large 
areas  of  remote  woodlands  (Maehr 
19ft4a).  The  Florida  black  bear  was 
described  by  Merriam  (i896)  based  on  a 
male  specimen  from  Key  Biscayne,  Dade 
County,  Florida.  Merriam  stated  that  he 
had  examined  several  other  skulls  that 
he  assigned  to  this  species,  apparently 
all  from  the  Everglades  area  of  south 
Florida.  According  to  Hall  (1981).  the 
Florida  black  bear  is  primarily  restricted 
to  Florida  but  also  occurs  in  the  coastal 
plain  areas  of  Georgia  and  Alabama. 
Hall  indicates  that  the  range  of 
floridanus  extends  into  extreme 
southeastern  Mississippi,  but  cites  no 
specimens  attributable  to  the  subspecies 
from  that  State.  According  to  Hall's 
range  map  of  the  subspecies  of  the  bla^ck 
hear,  fhn'dar.us  presumably  intergrades 
with  two  other  adjacent  and  contiguous 
subspecies  of  the  black  bear:  on  the 
north,  with  the  American  or  eastern 
black  bear  [U.  a.  americanus]  in  Georgia 
and  Alabama,  and  on  the  west  with  the 
Lcuisiana  black  bear  [U.  a.  luteolus). 
The  latter  subspecies,  historically 
occurring  in  southern  Mississippi, 
Louisiana,  and  east  Texas,  was 
proposed  as  a  threatened  species  by  the 
Service  on  June  21. 1990  (55  FR  25341). 
due  to  threat  from  habitat  loss  and 
fragmentation  of  the  popuiations. 

Historically,  the  Florida  black  bear 
was  found  tlu-oughout  Florida,  including 
some  coastal  islands.  Following 
extensive  human  development  in  the 
State,  the  distribution  has  become 
reduced  and  fragmented  (Brady  and 
Maehr  1985).  It  is  currently  considered  a 
threatened  species  (in  Florida]  by  the 


Florida  Game  and  Fresh  Water  Fish 
Commission,  except  in  Baker  and 
Columbia  Counties  and  Apalachlcola 
National  Forest,  and  is  considered 
threatened  by  the  Florida  Committee  on 
Rare  and  Endangered  Plants  and 
Animals  (Williams  1978;  Maehr  and 
Wooding  undated).  The  Florida  black 
bear  was  considered  a  candidate  for 
listing  under  the  Endangered  Species 
Act  of  1973.  as  amended,  in  Service 
review  notices  of  December  30, 1982  (47 
FR  58454),  September  18, 1965  (50  FR 
379.56).  January  6. 1989  (54  FR  5-54),  and 
November  21, 1991  (56  FR  58804). 

In  response  to  the  October  18. 1990. 
notice  the  Service  received  comments 
from  the  Florida  Congressional 
delegation,  the  sitf  te  game  agencies  of 
Alabama,  Florida,  and  Georgia,  two 
conservation  groups,  two  animal  rights 
organizations,  the  Wildlife  Committee  of 
the  National  Forest  Products 
Association  and  American  Forest 
Council,  and  numerous  private  parties. 
Comments  are  summarized  below. 

In  a  joint  letter  dated  July  19, 1991,  the 
Flo''ida  Congressional  delegation 
supported  the  listing  of  the  Florida  black 
bear  as  a  threatened  species. 

The  Alabama  Division  of  Game  and 
Fish  (Division)  stated  that  the  black 
bear  was  considered  a  game  species  in 
Alabama,  but  that  there  was  currently 
no  open  season.  The  Division  enclosed  a 
report  (Dusi  1987)  based  on  a  study  of 
black  bears  in  southwestern  Alabama. 
The  report  concluded  that  a  dense, 
healthy  and  relatively  undisturbed 
population  of  black  bears  occurred  in 
Bcildwin,  Mobile  and  Washington 
Counties.  Dusi  (1987)  believed  that  one 
habitat  feature  that  made  this  area 
valuable  black  bear  habitat  was  the 
presence  of  extensive  titi  (Cliftonia 
monophylla  and  Cyrilla  racemiflora] 
swamps,  providing  refuge  from  human 
disturbance.  He  pointed  out  that  such 
heavy  shrub  habitat  was  absent  in  much 
of  Alabama.  Maehr  (1984)  and  Dusi 
(198f5)  have  previously  considered  the 
survival  of  this  population  to  be  of 
concern.  The  Service's  Daphne, 
Alabama  Field  Office  reported  that  the 
size  of  this  southwestern  Alabama 
population  might  be  as  few  as  50  bears. 

The  Georgia  Game  and  Fish  Division 
(Georgia)  currently  allows  bear  hunting 
in  the  five  counties  that  are  contiguous 
with  the  Okefenokee  Swamp;  this  is 
within  the  range  of  the  subspecies 
floridanus.  The  hunt  totals  6  days, 
taking  place  the  last  weekend  of 
September  and  the  first  two  weekends 
in  October.  In  their  comments,  Georgia 
included  a  lune-year  summary  (1981- 
1969)  of  bears  that  had  been  checked 
during  the  hunts;  221  bears,  including 
107  males  and  114  females,  were  taken 
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during  this  period.  Total  annual  take 
ranged  from  five  to  56  bears.  In  the  1990 
hunt  23  bears  (8  males,  15  females) 
were  taken;  33  bears  (15  males,  18 
females)  were  taken  in  1991  (Wes  Abler, 
Georgia  Division  of  Game  and  Fish, 
pers.  comm.).  This  brought  the  eleven- 
year  total  to  277  bears  (120  males  and 
147  females).  There  has  been  no 
indication  of  a  downward  trend  in 
population.  A  seven-year  age  summary 
(1983-1989)  showed  the  average  age  of 
males  taken  to  be  4.44  years,  and 
females  6.57  years.  This  was  interpreted 
by  Georgia  to  indicate  a  healthy  age 
structure  and  a  sustainable  harvest. 
Georgia  also  indicated  that  they 
averaged  three  to  six  road-killed  bears 
per  year  and  received  one  or  two 
nuisance  bear  complaints  each  year. 
They  estimated  that  there  was  likely  ah 
annual  illegal  harvest  by  beekeepers 
approximating  the  legal  harvest.  Georgia 
believes  that  the  Okefenokee  black  bear 
population  is  very  healthy  and  would 
not  merit  listing  as  a  threatened  species. 
Service  response:  The  Service  must 
consider  the  status  of  a  species  over  its 
range  when  making  listing  decisions. 
The  existence  of  healthy  populations  in 
some  parts  of  the  range  does  not 
preclude  the  possibility  that  the  species 
may  qualify  for  listing  based  on  one  or 
more  of  the  listing  factors  described 
under  section  4  of  the  Act. 
'    The  Florida  Game  and  Fresh  Water 
Fish  Commission  (Commission) 
submitted  information  on  the 
conservation  status  of  the  black  bear  in 
Florida.  Black  bears  are  still  widely 
distributed  in  Florida,  but  the  current 
distribution  is  patchy  and  fragmented,  in 
contrast  to  the  continuous  range  in  the 
state  before  human  settlement.  The 
largest  remaining  black  bear 
populations  in  Florida  are  located  on  Big 
Cypress  National  Preserve;  Ocala, 
Osceola,  and  Apalachicola  National 
Forests;  and  areas  adjacent  to  these 
federal  lands.  A  number  of  other  small 
populations  persist,  but  their  long-term 
survival  is  doubtful  because  of  small 
population  size,  limited  habitat,  and  the 
likelihooB  of  further  development. 
Urbanization,  agricultiu-al  development 
and  increasing  recreational  pressure  are 
all  considered  to  contribute  to  habitat 
loss.  The  size  of  the  current  bear 
population  in  Florida  is  not  known,  but 
is  estimated  at  50Q-1000  animlas  (Maehr 
and  Wooding  undated).  In  a  black  bear 
habitat  study  of  Ocala  and  Osceola 
National  Forests,  Wooding  and 
Hvdisky  (undated)  estimated  that  125 
bedrs  may  occur  in  Ocala  National 
Forest  their  sample  size  was  too  small 
to  estimate  the  CKiceola  population.  The 
black  bear  in  Florida  is  currently 


considered  threatened  by  the  Florida 
Committee  on  Rare  and  Endangered 
Plants  and  Animals  (Williams  1978)  and 
by  the  Commission,  except  in 
Apalachicola  National  Forest  and  Baker 
and  Columbia  Counties,  where  regulated 
hunts  are  allowed. 

The  Commission  goal  for  black  bear 
management  is  to  maintain  the  health 
and  status  of  the  q>ecies  statewide. 
According  to  the  Commission,  bears  in 
the  two  hunted  populations  have  been 
hunted  on  a  sustained  yield  basis  for 
many  years.  The  total  number  of  bears 
chedced  from  the  Florida  hunts  over  the 
nine  years  from  1981  to  1989  was  415 
(mean  =  46.1  per  year).  There  was  no 
apparent  indication  of  a  decline  in  the 
hunted  populations,  although  regulatory 
changes  have  been  made,  and  continue 
to  be  made,  to  reduce  hunting  pressure 
on  females  as  necessary.  Bear  harvest  is 
monitored  by  hunter  reporting  and  mail 
surveys.  Decisions  on  each  year's  hunt 
are  generally  based  on  numbers  and  sex 
and  age  distribution  of  the  bears  taken 
in  the  previous  year.  The  Commission 
presented  information  on  numerous 
changes  in  regulations  affecting  bears  in 
Florida  that  had  been  made  &Y)m  1939  to 
1991.  The  trend  has  been  toward  more 
limitd  hunting,  with  fewer  areas  open  to 
hunting  for  shorter  periods.  In  recent 
years,  the  himt  has  been  opened  later  in 
the  year,  when  females  are  more  apt  to 
be  denning  and  are  therefore  less 
vulnerable  to  being  taken.  The  most 
recent  harvest  analysis  (Wooding  1990) 
indicated  that  while  the  hunt  on  private 
lands  was  sustainable,  harvests  on 
Osceola  National  Forest  had  been 
exessive  and  the  record  number  of  bears 
killed  in  Apalachicola  National  Forest  in 
1989-1990  was  of  concern.  These 
findings  resulted  in  the  most  recent 
changes  in  the  bear  hunt  regulations. 
The  Osceola  National  Forest  hunt  was 
reduced  to  nine  days  in  mid-January, 
with  no  bear  hunting  allowed  in  archery, 
muzzleloader,  and  general  gun  seasons. 
The  Apalachicola  National  Forest  bear 
hunt  was  restricted  to  eleven  days  in 
late  November.  The  general  gun  season 
on  private  lands  in  Baker  and  Columbia 
Counties  was  delayed  two  weeks, 
commencing  in  late  November. 

The  Commission  also  submitted 
reports  on  black  bear  necropsies 
performed  by  Commission  staff  in  1989 
and  1990.  These  data  indicated  that  from 
April  1969  to  June  1990, 48  black  bears 
were  known  to  have  died  frt>m  collisions 
with  vehicles  and  three  were  killed 
illegally.  In  some  years,  road  mortality 
equalled  or  exceeded  legal  take. 
Commission  biologists  have  prepared 
recommendations  on  bear  crossing 
designs  and  locations  for  major 


highways  that  if  implemented,  would 
reduce  bear  mortality  from  vehicle 
collisions. 

Comments  from  the  conservation 
groups,  animal  rights  organizations,  and 
private  parties  supported  Federal  listing 
for  the  Florida  blade  bear,  citing  habitat 
loss  due  to  human  population  growth, 
roadkills,  unsupportable  hunting,  and 
small  but  unknown  population  size  as 
threats  to  the  Florida  black  bear.  Service 
response:  The  Service  will  continue  to. 
evaluate  these  threats  with  regard  to  the 
priority  of  listing  the  Florida  black  bear 
imder  the  Act 

The  Wildlife  Committee  (Committee) 
of  the  National  Forest  Products 
Association  and  the  American  Forest 
Council  opposed  listing.  They  believed 
the  petition  to  list  the  Florida  black  bear 
was  a  surrogate  (sic)  to  constrain  land 
use  policy,  particularly  timber 
harvesting;  and  that  this  would  be  a 
misuse  of  the  Act's  stated  purpose  to 
conserve  endangered  and  threatened 
species  and  their  ecosystems.  Service 
response:  Since  the  petitioner's  main 
concern  seemed  to  be  hunting,  and  not 
land  management  practices,  the  Service 
does  not  believe  the  petition  was 
primarily  intended  to  constrain  land  use. 
Regardless  of  the  intent  of  petitioners, 
the  Service  lists  species  only  if  they 
meet  one  or  more  of  the  five  listing 
criteria  in  section  4(a)(1)  of  the  Act  If  a 
species  qualifies  for  listing,  the  Service 
must  proceed  with  such  regulation,  other 
priorities  permitting.  Economic  impacts 
are  not  considered  in  making  a  listing 
decision,  although  they  must  be 
considered  in  promulgating  regulations 
involving  critical  habitat  "The  Service 
attempts  to  carry  out  its  Usting, 
consultation,  and  recovery 
responsibilities  so  as  to  conserve  the 
ecosystems  on  which  endangered  and 
threatened  spedes  depend.  When 
possible,  the  Service  lists  species  foimd 
together  in  particular  ecosystems  at  the 
same  time,  and  indudes  them  in  the 
same  recovery  plan,  to  emphasize  the 
importance  of  protecting  ecosystems, 
not  just  individual  spedes. 

The  Committee  also  suggested  that 
the  subspedfic  nomendat\u«  of  the 
Florida  black  bear  is  archaic  and  should 
not  be  reUed  upon.  They  endosed  a 
letter  from  Dr.  Michael  Kennedy  of 
Memphis  State  University,  who  recently 
examined  skull  morphology  of  the 
Louisiana  black  bear  [Unua  americanus 
luteolus)  as  part  of  a  recent 
investigation  (Pelton  1989)  of  that 
subspedes'  taxonomic  validity.  Dr. 
Kennedy  felt  that  the  taxonomic  status 
of  the  Florida  black  bear  was 
questionable  for  the  following  reasons: 
(a)  The  original  descriptioo  of  the  "^ 
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subspecies  did  not  assess  geographic 
variation  over  the  range  of  the  two 
subspecies,  because  only  material  from 
south  Florida  was  used  to  describe  the 
Florida  black  bear.  A  complete 
assessment  of  bears  using  modem 
systematic  tools  has  not  been 
conducted,  (b)  Based  on  the  Peiton 
report  (1969],  the  Florida  and  Louisiana 
black  bears  are  very  similar.  A  complete 
assessment  of  Ursus  americanus  is 
neeed.  Service  response:  The  Service 
agrees  that  it  would  be  desirable  to  have 
better  taxonomic  understanding  of  bear 
populations  in  the  southeastern  United 
States,  and  intends  to  commence  a 
taxonomic  study  to  address  this  issue  in 
the  near  future.  This  study  is  expected 
to  include  both  genetic  and 
morphometric  analyses  of  southeastern 
black  bears  and  could  clarify  the  status 
of  the  three  subspecies  in  the  region. 
The  Service  recenUy  contracted  with  Or. 
Kennedy  to  do  additional  morphometric 
work  on  this  problem,  and  the  results, 
although  preliminary  in  nature  and 
based  on  small  samples,  suggest  that  the 
subspecies  americanus.  floridanus,  and 
luteolus  are  valid  (Kennedy  1991).  The 
Service  notes  that  the  Louisiana  and 
Florida  black  bears  remain  generally 
accepted  subspecies  in  the  literature, 
and  are  eligible  for  protection  under  the 
Act.  Although  differences  between  the 
subspecies,  as  currently  described,  are 
slight,  this  is  the  case  for  many 
mammalian  subspecies.  Without  further 
examination,  doubts  about  the  validity 
of  black  bear  subspecies  remain 
speculative. 

The  Committee  further  suggested  that 
the  Service  should  participate  in  the 
establishment  of  a  black  bear 
conservation  committee  in  Florida  to 
develop  management  plaxis  to  ensure 
continued  viable  populations.  Service 
response:  The  Service  agrees  that  the 
cooperation  of  a  number  of  landowners 
and  managers  could  be  beneficial  for 
bear  conservation,  and  is  willing  to 
participate  in  any  such  effort.  However, 
if  the  black  bear  qualifies  for  listing 
according  to  the  Usting  factor*  under 
section  4  of  the  Act  the  formation  of  a 
conservation  committee  would  not 
relieve  the  Service  of  its  responsibility 
to  list  the  subspecies.  If  the  Florida 
black  bear  were  listed,  management 
plans  and  other  conservation  tools  could 
be  an  important  part  of  a  recovery  plaa 

Summary  of  Factors  Affectiiig  the 
Species  T 

The  five  factors  prescribed  by  section 
4(a)(1)  of  the  Act  were  evaluated  to 
make  a  determination  in  response  to  the 
petition.  These  factors  and  their 
application  to  the  Florida  black  bear 
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[Ursus  americanus  floridanus]  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Much  of  the  historical  habitat  of  the 
Florida  black  bear  has  been  lost  to  land 
clearing  and  alteration  by  man.  Brady 
and  Meahr  (1985)  concluded  that  black 
bear  distribution  in  Florida  is  reduced 
and  fragmented,  and  that  local 
extinctions  are  an  important  threat  to 
the  existence  of  the  species  in  the  state. 
The  range  of  the  Florida  black  bear  in 
peninsular  Florida  is  particularly 
vulnerable  to  further  habitat  loss. 
Florida  is  one  of  the  fastest  growing 
states  in  human  population,  and  that 
trend  is  expected  to  continue.  The 
largest  remaining  populations  of  the 
Florida  black  bear  are  on  Federal  lands 
(approximate  acreage  follow  each  site), 
including  Okefenokee  National  Wildlife 
Refuge  (438,000  acres),  the  adjacent 
Dixon  Memorial  State  Forest  Wildlife 
Management  Area  (38.500  acres).  Eglin 
Air  Force  Base  (310,000  acres), 
Apalachicola  (718.000  acres),  Ocala 
(410,000  acres),  and  Osceola  (194,000 
acres)  National  Forests;  and  Big  Cypress 
National  Preserve,  Fakahatchee  Strand 
State  Preserve,  and  Florida  Panther 
National  Wildlife  Refuge  (044,000  acres 
combined).  Bears  enjoy  a  reasonable 
degree  of  habitat  security  on  these 
lands,  but  there  is  a  continuing  need  to 
insure  that  public  land  management 
remains  compatible  with  the  continued 
existence  of  bears,  and  that  activities  on 
adjacent  private  lands  do  not  adversely 
affect  bears  on  public  lands.  Residential, 
agricultural,  commercial,  highway,  and 
other  forms  of  human  development  have 
already  eliminated  viable  populations  of 
Florida  black  bears  on  many  private 
lands  throughout  the  range;  in  the  future 
this  subspecies  is  likely  to  be  restricted 
to  "islands"  of  suitable  habitat  on  public 
lands,  preventing  movements  between 
bear  populations.  Habitat  loss  has  been, 
and  continues  to  be  the  most  serious 
threat  to  the  continued  existence  of  the 
Florida  black  bear. 

Nonetheless,  a  considerable  amount 
of  public  land  (over  2.5  million  acres), 
occurring  in  large,  widely  separated 
blocks,  is  likely  to  remain  available  for 
conservation  of  the  Florida  black  bear. 
In  recent  years,  there  have  been 
significant  purchases  of  private  lands 
for  conservation  purposes  in  Florida  by 
Federal  and  state  agencies,  and  private 
organizations.  Several  major  land 
acquisitions  will  improve  conservation 
prospects  for  the  Florida  black  bear. 
Major  acquisitions  have  taken  place  in 
Florida's  Big  Bend  (upper  Gulf  Coast 


area).  Pinhook  Swamp  (an  area  between 
Osceola  National  Forest  and 
Okefenokee  National  Wildlife  Refuge), 
adjacent  to  Ocala  National  Forest  and 
in  the  Big  Cypress  area  (Florida  Panther 
National  Wildlife  Refuge).  Several  of 
these  acquisitions  will  assist  in 
maintaining  corridors  and  habitat 
between  major  black  bear 
concentrations.  Because  bears 
dispersing  from  the  larger  and  more 
secure  blocks  of  protected  habitat  are 
more  vulnerable  to  human-caused 
mortality,  such  habitat  linkages  are 
essential  to  insure  long-term  viability  of 
the  Florida  black  bear. 

B.  OverutilizatJon  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Although  the  Florida  black  bear  is  a 
game  species  in  Alabama,  that  state 
does  not  allow  a  hunt  and  has  no 
intention  of  doing  so  in  the  foreseeable 
future  (Keith  Guyse.  Alabama  Division 
of  Fish  and  Game,  pers.  comm.).  The 
Georgia  Game  and  Fish  Division 
currently  allows  a  six-day  hunt  of 
Florida  black  bears  (three  weekends  in 
September  and  October)  in  the  five 
counties  contiguous  with  Okefenokee 
National  Wildlife  Refuge.  The  Florida 
Game  and  Fresh  Water  Fish 
Commission  allows  a  nine-day  hunt  in 
both  Apalachicola  and  Osceola  National 
Forests,  and  a  56-day  (general  gun 
season)  hunt  on  private  lands  in  Baker 
and  Columbia  Counties.  Both  Florida 
and  Georgia  use  hunt  harvest  results 
(age  and  sex  ratio  data  from  bears 
checked  in]  to  adjust  the  seasons  and     " 
limits  for  the  subsequent  year,  and  both 
states  have  been  able  to  maintain 
huntable  bear  populations  for  many 
years  using  this  approach.  Many  other 
states  use  a  similar  approach  to 
manager  black  bears.  The  Service 
believes  that  both  Florida  and  Geoi^gia 
have  adequate  knowledge  of  their  bear 
populations  to  alter  or  halt  hunting 
before  any  hunted  population  could  be 
extirpated.  However,  it  is  possible  that 
some  populations  could,  at  least 
periodically,  be  reduced  to  less  than 
optimal  densities  for  long-term 
conservation.  It  would  therefore  be 
desirable  to  have  more  information  on 
the  demographics  of  the  hunted 
populations,  particularly  concerning 
birth  and  death  rates  and  population 
density.  Florida  currenUy  has  studies 
underway  on  both  a  hunted 
(Apalachicola  National  Forest)  and  an 
unhunted  (Big  Cypress  National 
Preserve)  population,  and  Georgia    . 
continues  to  study  the  hunted 
Okefenokee  population.  Infoimation 
bom  these  and  other  studies  will  be 
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even  more  necessary  to  make  harvest 
decisions  as  threats  from  habitat  loss 
and  road  mortality  increase.  Without 
more  information,  it  may  be  difficult  to 
evaluate  the  combined  effects  of  hunting 
and  other  sources  of  mortality,  and  it 
may  be  difficult  to  justify  the  hunt.  The 
Service  encourages  Florida  and  Georgia 
to  continue  to  gather  more  data  to  allow 
a  better  assessment  of  the  effects  of 
hunting  on  the  Florida  black  bear. 

C.  Disease  or  Predation 

Southeastern  black  bears  are  known 
to  host  a  variety  of  disease  organisms, 
but  none  seem  to  re|»8sent  a  serious 
problem  (Davidson  and  Nettles  1988); 
disease  is  not  known  to  be  a  factor  in 
the  decline  of  this  subspecies.  The 
Florida  black  bear  has  few  natural 
enemies;  predation  is  not  a  threat. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  wildlife  laws  of  the  States  of 
Alabama,  Florida,  and  Georgia  give 
them  the  authority  to  protect  the  Florida 
black  bear  through  the  regulation  of 
hunting.  Federal  protection  against 
illegal  trade  in  bears  or  bear  parts  (e.g. 
gall  bladders  or  claws)  is  available 
through  the  Lacey  Act,  if  such  trade 
crosses  state  lines.  Federal  listing  of  the 
Florida  black  bear  would  provide 
additional  take  prohibitions  and 
penalties  through  sections  9  and  11  of 
the  Act,  and  Section  7  of  the  Act  would 
require  Federal  agencies  to  insure  that 
their  actions  were  not  likely  to 
jeopardize  the  continued  existence  of 
the  Florida  black  bear  or  to  adversely 
modify  critical  habitat  designated  for 
the  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Road  mortality  is  a  serious  threat  to 
the  Florida  black  bear  in  Florida.  The 
threat  is  likely  to  worsen  with  increases 
in  human  population,  road-building,  and 
vehicular  traffic.  From  1976  to  1991, 250 
bears  were  killed  on  Florida  highways, 
with  a  steady  increase  over  the  years. 
Road  mortality  was  greatest  in  the  Big 
Cypress  (Collier  County)  and  the  Ocala 
populations  (Lake  and  Marion 
Counties),  but  occiured  wherever  bear 
populations  must  cross  busy  highways 
(John  Wooding,  Florida  Game  and  Fresh 
Water  Fish  Commission,  pears,  comm., 
October  28, 1991).  The  Florida  Game  and 
Fresh  Water  Fish  Commission  is 
working  with  the  Florida  Department  of 
Transportation  to  recenunend  and  plan 
undercrossings  in  key  areas  as  highways 
are  built  and  widened,  but  it  is  likely 
that  highways  will  continue  to  be  a 
threap  to  the  Florida  black  bear  through 
habitat  fragmentation. 


Georgia  reported  3-6  road-killed  bears 
per  year  around  Okefenokee  Swamp, 
but  roads  and  traffic  are  much  more 
limited  in  that  area  than  in  much  of 
Florida.  No  roadkill  information  was 
available  from  Alabama. 

Humans  are  generally  fearful  and 
intolerant  of  bears  when  they  come  in 
contact.  Nuisance  complaints, 
particularly  from  beekeepers,  are 
periodically  received  by  state  game  ' 
agencies.  As  previously  stated,  illegal 
kills  do  occiir  as  a  resuJt  of  these 
interactions.  Maehr  (1984b)  reported 
that  bear  depredations  have  been 
reported  from  41  of  Florida's  67  counties, 
and  that  beekeepers  have  historically 
been  responsible  for  a  sizable  illegal 
kill.  The  Georgia  Game  and  Fish 
Division  reported  that  beekeepers  may 
kill  as  many  bears  amiually  around 
Okefenokee  Swamp  as  are  taken  in  the 
legal  harvest, 

Since  bear  parts,  especially  gall 
bladders,  are  considered  to  be  medically 
valuable  in  the  Orient,  poaching  of 
Florida  black  bears  is  a  potential  threat. 
Poaching  of  black  bears  to  supply  this 
illicit  trade  has  been  documented 
throughout  North  America,  including 
within  otherwise  secure  habitat  on 
National  Forest  and  National  Park  * 
lands.  Little  information  on  such  take  is 
currently  available  within  the  range  of 
the  Florida  black  bear,  and  neither 
Alabama,  Florida  nor  Georgia  is  aware 
of  a  serious  problem,  but  continued 
attention  should  be  paid  to  this  threat. 
Illegal  hunting  could  be  especially 
detrimental  to  smaller,  isolated 
populations  of  the  Florida  black  bear. 

Findiiig 

On  the  basis  of  the  best  available 
scientiiic  and  commercial  information 
and  the  following  assessment  of  Service 
listing  priorities  and  progress,  the 
Service  finds  that  the  petition  to  list  the 
Florida  black  bear  as  a  threatened 
species  is  warranted,  but  precluded  by 
work  on  other  species  having  higher 
priority  for  listing. 

In  accordance  with  section  4(b)  of  the 
Act.  the  Service  may  make  a  warranted- 
but-precluded  finding  only  if  it  can 
demonstrate  that  (1)  other  listing 
decisions  have  a  higher  priorify,  and 
that  (2)  expeditious  progress  is  being 
made  on  other  listing  actions.  On 
September  21, 1983,  the  Service 
pubUshed  in  the  Federal  Register  its 
priority  system  for  listing  species  under 
the  Act.  The  system  considers  three 
factors  in  assigning  species  numerical 
priorities  on  a  scale  of  1  to  12.  The  three 
factors  are  magnitude  of  threat, 
immediacy  of  threat,  and  taxonomic 
distinctiveness. 


As  discussed  above,  the  Florida  black 
bear  faces  threats  from  habitat 
destruction,  roadkills,  and  legal  and 
illegal  hunting.  The  Service  considers 
the  overall  magnitude  of  these  threats 
throughout  the  range  of  the  subspecies 
as  moderate  to  low.  The  Florida  Mack 
bear  occurs  primarily  on  Federal  lands 
(Okefenokee  National  Wildlife  Refuge, 
Apalachicola,  Osceola,  and  Ocala 
National  Forests,  and  Big  Cypress 
National  Preserve)  likely  to  remain     ' 
favorable  habitat  into  the  foreseeable 
future.  Although  development  is 
expected  to  continue  on  adjacent 
private  lands,  with  negative  effects  on 
black  bear  habitat,  the  Service  does  not 
expect  development  to  occur  so  quickly 
or  extensively  as  to  pose  substantial 
immediate  threats  to  the  bear.  Other 
man-caused  threats,  including  road 
mortalify,  hunting  and  poaching,  are  a 
concern.  They  appear  to  be  currently 
supportable  by  the  major  remaining 
Florida  black  bear  populations,  and  are 
therefore  considered  to  represent  a 
moderate  degree  of  threat 

The  Service  currenUy  considers 
threats  to  the  Florida  black  bear  to  be 
moderate-to-low  throughout  its  range. 
As  a  subspecies,  the  Florida  black  bear 
has  a  lower  listing  priority  than  full 
species  or  monotypic  genera  under 
comparable  threats  to  their  continued 
existence.  Therefore,  the  subspecies  has 
been  assigned  a  level  9  priority  for 
listing.  Other  candidate  species 
currentiy  warrant  more  immediate 
listing  consideration  than  the  Florida 
black  bear.  Approximately  150  category 
1  species  (species  for  which  the  Service 
has  adequate  information  to  proceed 
with  listing)  are  considered  to  have  a 
high  magnitude  of  imminent  threat,  and 
should  therefore  be  addressed  prior  to 
the  bear.  If  threats  to  the  Florida  black 
bear  increase,  the  hsting  priority  will 
become  higher. 

The  Service  believes  that  expeditious 
progress  is  being  made  on  other  listing 
actions.  In  fiscal  year  1990  (October  1, 

1989  to  September  30, 1990),  the  Service 
proposed  106  species  for  listing  and 
added  47  species  to  the  lists  of 
endangered  and  threatened  wildlife  and 
plants.  In  fiscal  year  1991  (October  1. 

1990  to  September  30, 1991),  87  species 
were  proposed  for  listing  and  52  species 
were  added  to  the  list.  Thus  far  in  fiscal 
year  1992  (October  1. 1991  to  September 
30, 1992),  the  Service  has  proposed  67 
species  for  listing  and  37  species  have 
been  added  to  the  list.  The  Service  has 
also  attempted  to  list  species  through 
multi-species  listing  actions  whenever 
possible.  In  fiscal  year  1990, 19 
multispecies  listings,  including  92 
species,  were  proposed  or  made  final.  In 
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fiscal  year  1991, 16  multispecies  listings, 
including  81  species,  were  proposed  or 
made  final.  Thus  far  in  fiscal  year  1992, 
10  multispecies  listings,  including  87 
species,  were  proposed  or  made  final, 
liie  Service  intends  to  continue  using 
multispecies  listings  whenever 
appropriate  to  maximize  the  use  of  its 
limited  listing  resources. 

The  Service  will  treat  this  petition,  for 
which  it  makes  a  warranted-but- 
precluded  Hnding,  as  though  resubmitted 
on  the  date  of  the  Hnding  and  make  a 
subsequent  Hnding  within  12  months. 
The  Service  will  continue  to  provide 
technical  assistance  to  state  and  Federal 
agencies  to  address  Florida  black  bear 
conservation  needs.  i 
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Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
102d  Congress  has  t)een 
completed  and  wHt  be 
resumed  when  bills  are 
enacted  into  public  law  during 
the  second  session  of  the 
102d  Congress,  which 
convenes  on  January  3,  1992. 
A  cumulative  Rst  of  PM6c 
Laws  for  the  first  session  was 
published  in  Part  II  of  the , 


Federal  Register  on  January 
2.  1992. 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year. 

A  finding  aid  is  included  in  each  publication  which  Usts 
Federal  Register  pige  numbers  wth  the  date  ol  publicai'on 
in  the  Federal  Register 

Note  to  FR  Sutiscribers: 

FR  Indexes  and  the  LSA  (List  ol  CFR  Sections  Atleaed) 

are  mailed  automatically  to  regular  FR  subsaitxn. 
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im  LSA  •  List  of  CFR  Sections  Affected -one  year  as  issued -$21 XX)  (LCS) 
LJ  Federal  Register  Index-one  year  as  issued-$19.00  (FRSU) 
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1.  The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. , 

Please  l^pe  or  Print 
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(Company  or  personal  name) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Additional  address'aitcntion  line) 
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3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account        I    I    I    I    I    I    I    I  ~  D 
LJ  visa  or  MasterCard  Account 


(Street  address) 
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(City,  State,  ZIP  Code) 
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(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(S^nature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9371 
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For  those  of  you  who  must  keep  informed 
about  Presidential  Proclanaticns  arttf 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  m^^e  researching 
these  documents  much  easier. 
.  Arranged  by  sut>ject  matter,  this  edttion  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issueil  or 
amended  during  the  period  Aprii  13, 1945^ 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  tfte  pubiic  For  those 
docunwnts  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amenced  version. 
Therefore,  a  reader  can  use  the  Codifioavon 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstrucf  it  ttwough 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  appiicabie.  its  location 
in  this  volume. 
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Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order. 
iraEasyl 
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lb  fax  your  orders  (202}-512-2250 


copies  of  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTTVE  ORDERS. 


S/N  069-000-00P18-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account        I    I    I    t    I    I    t    l~M 
I    I  MSA  of  MasterCard  Account 


(Company  or  Persooal  Name) 


(Please  type  or  print) 
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(City.  State.  ZIP  Code) 
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M  1  M  M  1  1 
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Thank  you  for 

your  order! 

(Purchase  Order  No.) 
Mx>  wt  make  yov 


[  MS    NO 

mdiaUe  to  otiMr  mailers?  [J  D 


(Authorizing  Signatare) 

Mail  Tb:    New  Onlers.  Superintendent  ci  DocuiTR;nts 
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Public  Laws 


102d  CongfMt,  2nd  Session,  1992 


Pamphlet  prints  of  put)lic  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
Issued  irregularly  upon  enactment,  for  the  102d  Congress,  2nd  Session,  1992. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-932a  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 
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Superintendent  of  Documents  Subscriptioiis  Order  Form 

LJ  YES,  enter  my  subscripdon(s)  as  follows: 

subscriptions  to  PUBLIC  LAWS  for  the  102d  Congress,  2nd  Session,  1992  for  $119  per  subscription. 

The  total  cost  of  my  order  is^ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Riyment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 

LJ  VISA  or  MasterCard  Account 


(ConqiMiiy  or  Penonal  Name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  addtess) 

(City.  Stale,  ZIP  Code) 
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(Piuduue  Order  No.) 
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your  order! 
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Guide  to 
Record 
Retention 
Requirements 

In  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE;  Revised  January  1,  1989 
SUPPLEMENT:  Revised  January  1. 199t 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  togetiier.  This  useful  referenc&  tool, 
compiled  fn>m  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  f3)  how  long  they  must  be  kept. 

The  GL!IDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  unifbrmify  of  citation  and  easy 
reference  to  the  source  document. 

C'-«npiled  by  the  Office  of  iho  Federal 
Register.  National  Archives  and  Records 
Administration. 

Order  ^m  Supttrintendent  of  Documents. 
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Superintendent  of  Documents  Publication  Order  Form 
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DYES 


I  To  fax  your  orders  and  inquiries.  202-275-2529 
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^copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
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1.  TTie  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  inchide  regular 
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Thank  you  for  your  order! 
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(Signature) 
4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office,  Washington,  DC  20402-9325 
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McDonnell  Douglas,  656 

NOTICES 

Environmental  statements;  availability,  etc.: 

San  Diego  International  Airport-Lindbergh  Field,  CA,  742 
Meetings: 

Aeronautics  Radio  Technical  Commission,  742,  743 

'  (3  documents) 
Passenger  facility  charges;  revenue  use  applications: 

Hattiesburg-Laurel  Regional  Airport  MS,  743 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
International  accounting  and  collection  rates  regulation; 
international  private  lines  resale,  646 

Federal  Emergency  Management  Agency 

NOTICES 

-Disaster  and  emergency  areas: 

Marshall  Islands,  686 

Texas.  686,  687 
42  documents) 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Snoqualmie  River  Hydro,  677 
Applications,  hearings,  determinations,  etc.: 

Beaver  City,  UT,  677  , 

CNG  Transmission  Corp.,  678^  ' 

Eastern  Shore  Natural  Gas  Co.,  678 

El  Paso  Natural  Gas  Co.,  678,  879 
(2  documents) 

Moon  Lake  Electric  Association.  Inc.,  679 

Natural  Gas  Pipeline  Co.  of  America,  680 

Questar  Pipeline  Co.,  680 

Williams  Natural  Gas  Co.,  680 

Federal  Grain  Inspection  Servtai 
Nonccs 

Agency  designation  actions: 
Michigan  et  al.,  660  | 

Federal  Housing  Finance  Board 

RULES 

Freedom  of  Information  Act;  implementation: 
Organization  and  functions;  description;  correctim,  749 

NOTICES 

Meetings;  Sunshine  Act.  748 
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Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  687 
Freight  forwarder  licenses:  ,       V 

Import  Trade  Services,  Inc.,  et  al..  687 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc: 
Soo  Line  Railroad  Co.,  744 

Federal  Reserve  System 

RULES 

Truth  in  lending  (Regulation  Z): 
Official  staff  commentary  update 
Correction,  749 
NOTICES 

Meetings;  Sunshine  Act  748 
Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
African  elephant  658     - 
Argali,  659 

Food  and  Nutrition  Service 

NOTICES 

Meetings: 
Commodity  Distribution  National  Advisory  Council,  661 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Deschutes  National  Forest  OR.  661,  662 

(2  documents) 
Siskiyou  National  Forest  OR.  664 
Wasatch-Cache  National  Forest  UT,  667 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Trade  Agreements  Act  applicability;  dollar  threshold,  648 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  670,  671 
(2  documents) 

Government  Etiilcs  Office 

RULES 

Honoraria  prohibition;  "honorarium"  definition.  601 

Health  and  Human  Services  Department 
See  Alcohol  Drug  Abuse,  and  Mental  Health 

Administration:  Health  Care  Financing  Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

688 
Medicare: 
Home  health  agency  costs  per  visit  schedule  of  limits; 
correction,  748 
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Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Property  improvement  and  manufactured  home  loans; 

equity  requirement  for  certain  property  improvement 

loans,  610 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

689 

(2  documents] 
Grants  and  cooperative  agreements;  availability,  etc.: 
Community  development  special  purpose  program,  690 

Immigration  aikf  Naturalization  Service 

RULES 

Monimmigrant  classes: 
Temporary  alien  workers  seeking  classification  and 
admission;  correction.  749 

Interior  Department 

See  Fish  and  Wildlife  Service:  Land  Management  Bureau; 
National  Park  Service 

Internal  Revenue  Service 

mOPOSED  RULES      . 

Income  taxes:  < 

Publicly  traded  partnerships  treated  as  corporations; 
"substantial  new  line  of  business"  defmition 
Hearing;  correction,  658 

international  Development  Cooperation  Agency 

See  Agency  for  International  Development  ' 

International  Trade  Commlselon 

NOTICES 

Import  investigations: 
Bulk  ibuprofen  from  India.  693 
Macadamia  nuts;  economic  and  competitive  factors 

affecting  U.S.  industry,  694 
North  American  Free  Trade  Agreement;  potential  effects 

of  apparel  investment  from  Mexico.  694 
Welded  stainless  steel  pipes  from  Korea  and  Taiwan.  695 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment^' 
CSX  Transportation.  Inc.,  695 
Rochester  &  Southern  Railroad,  Inc..  696 

Justice  Department 

See  Imiqigration  and  Naturalization  Service 


See  Employment  and  Training  Administration:  Pension  and 
Welfare  Beneflts  Administration:  Wage  and  Hour 
Division 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Arizona.  691 
Environmental  concern:  designation  of  critical  areas: 

Ash  Valley  Researdi  Natural  Area.  CA.  092 


National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  0MB 
review.  670,  671 
(2  documents) 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Marine  mammals: 
Taking  incidental  to  commercial  fishing  operations — 
Alternative  international  observer  program,  668 
Meetings: 

Atlantic  bluefin  tuna  fishery  management  measures,  669 
Permits: 
Marine  mammals,  669 
(2  documents)  ^ 

National  Pailc  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  692 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Relocatable  over-the-horizon  radar  system,  Amchitka 
Island.  AK;  support  facilities  construction,  672 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

707 
Operating  licenses,  amendments;  no  significant  hazards 

consideradons;  biweekly  notices.  707 
Petitions;  Director's  decisions: 

All  nuclear  power  reactors.  723 
Applications,  hearings,  determinations,  etc.: 
Yankee  Atomic  Electric  Co.,  723 

Nuclear  Waste  Technical  Review  Board 

NOTICES 

Meetings,  724 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  fransaction  exemptions: 
General  Electric  Pension  Trust  et  al.,  697 
Pilgrim's  Pride  Retirement  Savings  Plan:  correction.  699 
United  States  Trust  Co.  of  New  York  et  al.,  699 

Personnel  Management  Office 

NOTICES 

Administrative  Careers  With  America  (ACWA) 

examination  procedures,  724 
Meetings: 
Law  Enforcement  and  Protective  Occupations.  Director's 
Advisory  Committee,  725 

Pul>llc  Health  Service 

See  Alcohol  Drug  Abuse,  and  Mental  Health 
Administration 

Prospective  Payment  Assessment  Commission 

NOTICES 
Meetings.  726 


VI 
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Railroad  RsUranMnt  Board 

NOTICES 

Meetings:  Sunshine  Act.  748 


Securities  and  Exchange  Commission 

NOTICES 

Self-fegulatory  organizations;  proposed  rule  changes; 
National  Association  of  Securities  Dealers.  Inc..  T2&,  727 

(3  documents) 
New  York  Stock  Exchange.  Inc..  728 
Philadelphia  Stock  Exchange.  Inc.  729.  730 
(2  documents) 

Applications,  hearings,  determinations,  etc.: 
Bankers  Security  life  Insurance  Society  et  aL.  731 
Boston  Capital  Tax  Credit  Fund  ni  LP.  et  al,  733 
Providentmutual  Life  &  Aj.nuity  Co.  of  America  et  aL,  736 
Vance  Sanders  Special  Fund,  737 
Zweig  Series  Trust  et  al..  738  j 

Transportation  Department 

See  Federal  Aviation  AdministDation;  Federal  Railroad 
Administration 

Treasury  Department  I 

See  also  Customs  Ser\'ice;  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 

744.745 

(2  documents) 
Farm  Credit  System;  securities  exemption  designation.  745 

United  States  Information  Agency 
Nonccs  I 

Meetings:  | 

Public  Diplomacy.  U.S.  Advisory  Commission,  745 

Wage  and  Hour  Division  ' 

RULES 

Puerto  Rico;  Fair  Labor  Standards  Amendments  of  1989; 
minimum  wage  provisions  implementation,  611 


Separate  Parts,  In  This  Issue    I 

Part  II 

Department  of  Health  and  Human  Services,  Alcohol,  Drug 
Abuse,  and  Mental  Health  Administration.  752 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  XPte  f^DERM.  HbUtSlfeW 
contains  regulator  documents  having 
genenfl  applicabiMy  end  legal  effect,  inost 
of  which  are  Iteyed  to  and  codified  in 
the  Code  of  Federal  Regulslione,  i^iiclli  to 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Supenniewaent  of  Oocumsnts. 
Phces  of  new  books  are  listed  in  tte 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2636 
RIN  3209-AA13 

Prohibition  of  Honoraria 

AOENCV:  OEBtx  of  GovemmeBt  EAic^ 
action:  Iirtenn  nde  ^vitfi  reqoeM  f er 

comments. 

SUMMMiv:  The  Office  of  Gowemraent 
Ethics  is  ismiiqg  an  aBeDdneal  to  5  CER 
pwt  2638  to  iiapleiDent  eectiaa  314  of  the 
Legislative  Brandi  AffeopiriM.\ioat  Ad 
for  1992  for  executive  braadi  en^afees. 
Section  314  of  that  «ct  araeods  «eodoB 
505[33  of  the  Etktct  in  Govenuneat  Act 
to  fifovide  that  the  defiaition  of  the  teoD 
"bmoradBBi"  includes  a  paymeBt43l 
money  or  any  thing  of  vajbe  for  "a  aeries 
of  appearances,  speeches,  or  eitides  if 
the  mthject  matter  is  directly  nested  to 
the  individual's  offidal  duties  m'  tbe 
payment  is  made  because  of  the 
individual's  status  with  the 
Government." 

DATES:  Interim  regulation  effective 
January  1, 1992.  CoBBients  by  agencies 
and  the  public  are  invited  and  toast  be 
received  by  March  a,  1992. 
AOOltf  S8E8:  Comments  on  this  interim 
regulatioo  abo«dd  be  sent  to  the  Office  of 
Covenunent  Ethics,  suite  50Q,  1281  New 
York  Aveaue,  NW^  Washingtoa.  DC 
20005-3917,  Attentioo:  Ms.  Glyan. 

FOR  FURTHER  MFORMATMM  CONTMCT: 

Marilyn  Glyaii,  Office  of  GovenBnefnt 
Ethics,  telephane  <aQ2/FrS)  523-S757. 
FAX  (2G£/FrS)  S23-6325. 
SUPPtCMniTARV  IMFOmMTION: 

A.  Summary  ef  Lugal  Backgiound 

This  interim  rule  is  being  published  by 
the  Office  of  GowmneBt  JStUcs 
following  oonsiillatioM  with  the 
Departflseat  ^  liMtioe  and  tke  Ofiice  of 
Personnel  MiMM§ompiit  It  ameada  S 
CFR  M16  7M(HJta  reflect  tkeAM^eia 


thedduutJOB  of  the  tem  "honocarinB* 
m  section  505(3)  irf  te  fifties  in 
Government  Act  of  1978  ("Ethics  Act"), 
at  5  U.S.C.  App.,  as  amended  by  section 
314(b)  of  the  Legislative  Brandi 
Appropriations  Act  for  1992  (Pub.  L 
102-9a  105  Stat  447,  at  460).  Intehffi 
regulations  implementiitg  sections  501- 
505  of  the  Ediics  Act  5  U.SC  App..  for 
the  executive  bcanch,  including  the 
hsRorariuiB  pr^ibition  at  section  501(b) 
of  the  Ediics  Act  were  issaed  by  the 
OfHce  of  Govemmeat  E^ci  as  5  CFR 
part  2636  (56  FR 1721-1730,  January  17, 
1991;  56  FR  21589.  May  10, 1991;  and  56 
FR  51319,  October  11, 1991). 

Section  501(b)  of  the  Ethics  Act  5 
U.S.C.  App.,  provides  that: 

An  individB^  may  not  receive  any 

honacaEiaai  wWe  tet  in^vidad  is  a 
Member,  officer  or  employee."  As  enacted  l>y 
the  Ethics  Reform  Act  of  1989  (Pub.  L 100- 
194. 103  Stat.  1716.  at  I7«2;.aectien  mS{S)*t 
the  Ethics  Act  deHned  the  term  "honorarium" 
to  mean  a  "payment  of  money  or  any  thing  of 
value  for  aa  ^jpearance.  speech  or  article  by 
a  Member,  officer  or  employee"  and  included 
an  exception  ciny  for  certain  travel  expenses. 
Effective  fwimqr  1, 1882,  secAien  n4(b)  of 
Public  Law  tOI  88  SBMads  JwtdefiaitioBO 
meaaa'^jaaetofineywaBy  thiagef 
value  far  ao  lyveanBoe.  ipeediw  Article 
(ifiiiding  a  series  •f^yesraares.  speedies. 
or  articles  if  the  subject  matter  ia  directly 
related  to  the  individual's  official  duties  or 
the  payaeBt  is  made  beoaose  of  the 
individusirB  Statu  with  the  Government)  by  a 
Member,  «£Soer  or  i 


The  report  of  the  Bipartisan  Task 
Force  on  Ethics  that  tfarriFted  the  original 
1989  honorariimi  prohibition  expressed 
an  intention  that  ft  apply  to 
appearances,  speednes  or  articles 
indivrdaaHy  or  in  a  series: 

The  task  force  iutends  that  the  prohibition 
on  honoraria  for  speeches,  articles,  and 
appearances  extends  to  payment  or 
compensation  for  such  activity  in  any  form. 
The  ban  on  iunotaiia  crnddixfl  be 
circumvented,  far  example,  by  airaagins  for  a 
continuiag  series  of  talks,  lectuses.  speeohes, 
or  appearaacesand  te-characteriziof;  tiie 
income  as  a  "stipend"  or  "salary  "  135  Cong. 
Rec.  H9Z57  (dai^  ed.  November  21.  I989J. 

The  efCectof  Ae  ^teaeat  anaendmeat 
of  the  law  is  to  create  ao  «Kce^tian  to 
the  honorarium  prafaibitiaa  far 
compensatiaa  for  certain  appearances, 
speeches  or  articles  if  they  are  made, 
delivered  or  pabtohed  as  a  series.  TUa 
interiM  mk  adds  a  aew  jMcagra^ 
(a)(13j  to  5  CFR  8688.803  aad  aedifies  a 
{eifv  exaiaplea  fallowiag  Ibat  yeoviaiaa 
to  reflect  die  new  atalataiy  axoeption.  In 


the  absence  of  a  statutory  definiticm  of 
the  word  "Series,"  the  interim  regulation 
adopts  the  primafy  meaoiog  given  ia 
Webster's  Third  New  International        ^ 
Dictionary:  'Vi  groop  of  tistially  tiiree  or 
more  tilings  or  events  standing  or 
succeefing  inoider  andliaving  a  Hke 
relationship  to  «adi  other.* 

The  phme  "(firet^y  related  to  the 
biAvidaar«  eflioialdatie^  is  aot  fwtfier 
defined  in  4is  inlerira  regidation.  A 
proposed  defiaition  of  tiie  araular  pbase 
"rehtet  to  the  cnployae'a  officii 
duties"  is  indaded  for  codification  at 
§  aB35Jaii(a)(l)  «f  ttus  chapter  in  the 
propaaed  Siaadards  of  BAical  Coaduct 
for  Emplofaes  of  the  Exeoatiwe  Branch 
which  IS—  iamiBJ  for  1 1— in  iil  by  the 
Office  of  Govanuaeat  Ethics  on  July  28. 
1991  (S  n  at  SS8U^  As  there  praposad. 
relatedasM  -woadd  encMiqiass  anbject 
matter  that  iacaaea  ^lecifioaMy  oo 
responsibilitiea.  prayama.  ercperatiaai 
of  the  eiaplajiae'a  agency  as  well  as 
subject  matter  that  locuaos  spedfioai^ 
on  theaipkyw'a  iiidr<>idaal  daties. 
Penda^  issaance  of  a  definitioa  that  caa 
be  CMSfr«efaMaoed  in  this  i  OR  part 
2636.  einpjeyees  should  rely  oa  the 
guidance  ia  Office  of  GevenneBt  Ethics 
informal  advisory  opiaian  65  x  16  issued 
October  26, 1965  in  detenmning  whether 
subject  msMer  tiiat  does  aot  deal  with 
the  employee's  particular  duties  is 
nevertheless  directly  related  to  his  or 
her  official  duties.  'That  opinion  is 
published  at  pages  588^600  of  the 
Informal  Advisory  Letters  and 
Memoranda  and  Formal  Opinions  of  the 
United  States  Office  of  Govemnent 
Ethics  (1979-1988),  and  provides  in 
pertinent  part  (at  p.  596): 

When  the  seaunat.  coaference.  or  briefing 
in  which  the  employee  wishes  to  participate 
does  not  involve  non-public  information,  but 
the  subject  matter  thereof  relates  to  the 
programs  or'<^>eraitiBiM  of  the  employees 
agency,  the  permissibility  of  the  activity 
depends  upon  how  closely  the  subject  matter 
relates  to  theagaacy'srespootibilities. 
Geaerally.  mm  en\ployee  *  *<.  *  may  lecture  on 
a  subject  within  flie  employee's  inherent 
expertise  based  on  his  or  her  educational 
backgrouad  or  experience,  even  though  the 
siribjeot  natter  4sTCiated  to  te  activities  trf 
the  enpleying  agency  TbeeoiployaewlBbe 
l— hifcuii  fnaireoaMiV  canpenaliaB  ea^ 
when  Ikm  acJwity  faoases  ispecifioally  an  4he 
agency's  responsibiUties.  policies,  and 
programs  *  "*  ", 

While  that  opiBioiideab  spedficaUy 
ailh  spiiiiiliiiin  r^gsjf  mrnls  and 
includes  a  different  test  for  ( 
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Presidential  appointees,  it  is  in  part  the 
basis  for  the  proposed  definition  in 
I  2635.807(a](l]  of  this  chapter  and  can 
be  appUed  equally  to  the  honorarium 
prohibition  as  to  appearances,  speeches 
and  articles.  j     , 

B.  Mattert  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(b).  as  the 
Director  of  the  Office-of  Government 
Ethics  I  have  found  that  good  cause 
exists  for  waiving  the  general 
requirements  of  notice  of  proposed 
rulemaking  and  30-day  delayed  effective 
date  and  for  making  this  interim 
regulation  effective  on  January  1, 1992. 
These  requirements  are  being  waived 
because  the  amended  honorarium 
defmition  at  section  505(3)  of  the  Ethics 
Act,  5  U.S.C.  App.,  is  effective  January  1. 
1992.  Because  a  violation  of  the 
honorarium  prohibition  of  section  501(b) 
of  the  Ethics  Act,  5  U.S.C.  App.,  can 
result  under  section  504(a)  of  the  Ethics 
Act,  5  U.S.C.  App.,  in  a  civil  penalty  of 
up  to  $10,000  or  the  amount  of 
compensation  received  for  the 
prohibited  conduct,  whichever  is 
greater,  there  is  a  need  to  amend  the 
interim  regulation  for  the  executive 
branch  effective  January  1, 1992.  Any 
comments  received  in  response  to  this 
interim  rule  will  be  considered  in 
formulating  a  final  rule.  Comments  are 
due  by  March  9, 1992. 

EO.  12291.  Federal  Regulation 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  determined 
that  this  is  not  a  major  rule  as  defmed 
under  section  l(b]  of  Executive  Order 
12291. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smaQ  entitles  because  it 
affects  only  Federal  employees. 

Paperwork  Reduction  Act         , 

As  Director  of  the  Office  of   ' 
Government  Ethics,  I  have  determined 
that  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35]  does  not  apply 
because  this  regulation  does  not  contain 
any  information  collection  requirements 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  thereunder. 

List  of  Subjects  in  5  CFR  Part  2t36 

Conflict  of  interests.  Government 
employees.  Reporting  and  recordkeeping 
requirements. 


UMI 


Approved:  December  17, 1991. 
Stephen  D.  Potts, 
Director.  Off  ice  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  amending  part 
2636  of  subchapter  B  of  chapter  XVI  of 
title  5  of  the  Code  of  Federal  Reg\ilations 
as  follows: 

PART  2636— [AMENDED] 

1.  The  authority  citation  for  5  CFR 
part  2636  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  App.  (Ethics  in 
Covemment  Act  of  1978,  sections 
102(a)(1)(A),  402,  404  and  501-505);  E.O. 
12874,  54  FR  15159,  3  CFR,  1989  Comp.,  p.  215, 
as  modiBed  by  E.0. 12731.  55  FR  42547,  3 
CFR,  1990  Comp..  p.  306. 

2.  Section  2636.203  is  amended  as  set 
forth  below: 

A.  Adding  a  new  paragraph  (a](13) 
before  the  exeunples  which  follow; 

B.  Revising  examples  3  and  6;  and 

C.  Adding  a  new  example  7. 

The  revisions  and  additions  read  as 
follows: 

S  2636.203    Definitions. 

•  *  *  •  ■ 

(a)  *  •  * 

(13)  Payment  for  a  series  of  three  or 
more  different  but  related  appearances, 
speeches  or  articles,  provided  that  the 
subject  matter  is  not  directly  related  to 
the  employee's  official  duties  and  that 
the  payment  is  not  made  because  of  the 
employee's  status  with  the  Government. 
***** 

Example  3.  An  economist  employed 
by  the  Department  of  the  Treasury  has 
entered  into  an  agreement  with  a 
speakers  bureau  to  give  10  unrelated 
after-dinner  speeches  to  be  arranged  by 
the  speakers  bureau  with  various 
organizations  over  a  six-month  period. 
The  employee  may  not  receive  the 
contract  fee  of  $10,000.  The  10  speeches 
do  not  constitute  a  series  of  speeches, 
but  10  individual  speeches. 

Example  6.  An  employee  of  the 
National  Aeronautics  and  Space 
Administration  may  accept 
compensation  for  a  series  of  three 
articles  on  white  collar  crime  she  has 
agreed  to  write  for  a  local  newspaper. 
While  she  could  not  accept 
compensation  for  just  two  articles  on 
white  collar  crime,  she  could  accept  a 
national  journalism  award  for  two 
articles  she  had  written  on  an 
uncompensated  basis. 

Example  7.  A  physicist  employed  by 
the  Department  of  Energy  to  conduct 
research  on  laser  technology  may  not 
accept  a  contract  fee  for  a  series  of  three 
lectures  on  lasers  where  one  of  the 


lectures  is  to  focus  on  the  research  he  is 
conducting  for  DOE. 

(FR  Doc.  92-398  Filed  1-7-82;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21  and  25 

[Docket  Na  NII-62;  Special  Conditions  No. 
25-ANM-541 

Special  Conditions:  Cessna  Aircraft 
Company,  Model  650,  Citation  Vli, 
Airplane;  Lightning  and  High  Intensity 
Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

summary:  These  special  conditions  are 
issued  for  the  Cessna  Aircraft  Co., 
Model  650,  Citation  VII.  airplane.  This 
airplane  is  equipped  with  high 
technology  digital  avionics  systems 
which  perform  critical  or  essential 
functions.  The  applicable  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  the  effects  of 
lightning  and  high-intensity  radiated 
fields  (HIRF).  These  special  conditions 
provide  the  additional  safety  standards 
which  the  Administrator  considers 
necessary  to  ensure  that  the  critical  and 
essential  functions  that  these  systems 
perform  are  maintained  when  the 
airplane  is  exposed  to  lightning  and 
HIRF. 

DATES:  The  effective  date  of  these 
special  conditions  is  December  31, 1991. 
Comments  must  be  received  on  or 
before  February  24, 1992. 
AODRESSCS:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Counsel, 
Attn:  Rules  Docket  (ANM-7),  Docket  No. 
NM-62, 1601  Lind  Avenue  SW,  Renton, 
Washington.  9805&-4056;  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM-62.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marie  Quam,  FAA  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW.,  Renton, 
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WA  96055^4058;  telephone  tZOQ  T2S- 

2145. 

SUPPLEMENT  ART  INFOVIMJinON: 

Comments  Invited 

Tlie  FAA  has  de^ermmed  that  good 
cause  exists  for  making  ^se  special 
conditions  effective  upon  issoance; 
however,  niteresled  persons  are  iavited 
to  submit  sudh  written  data,  views,  or 
argumeirts  as  they  iitay  desire. 
Commaiications  shouki  ideilfify  the 
regulatory  docket  and  fecial  concbtions 
number  and  be  submitted  in  ia|riicate  to 
the  address  specified  above  AQ 
conunonicatioBS  received  on  or  before 
the  closing  (kte  for  ccmmenis  will  be 
considered  by  the  Administtafeor.  These 
special  conditions  may  be  changed  in 
light  of  cosmmfts  receiv»i  AU 
commeats  submitted  wili  be  available  in 
the  Rules  Docket  for  examination  by 
interested  perscmsi.  both  before  and  after 
tin  closing  date  for  comments.  A  report 
nmmanzing  each  sid»tantive  j^bbc 
contact  with  FAA  personnel  uuaoeiiiing 
this  mlemaku^  wdl  be  filed  in  the 
docket.  Persons  tidshiog  the  FAA  to 
acknowledge  receipt  of  their  UMMUfirtto 
sutunitted  in  response  to  tiiis  seqaest 
must  snbmit  wi^  these  ooraments  a  self- 
addressed,  stamped  postcaxd  on  which 
the  followiqg  statement  is  made: 
"Comments  to  Docket  No.  N14-e2."  Tlie 
postcard  will  be  date/ time  stamped,  and 
returned  to  the  comawator. 

Badcgfound 

On  December  10, 1990,  Cessna 
Aircraft  Company  applied  for  an 
amendment  to  their  iVpe  CertiBcate  No. 
A9NM  to  inchide  their  Model  650, 
Citation  VII,  series  airplanes.  TTie 
Cessna  650  is  a  pressurized,  two-crew, 
seven-passenger,  low  wing  transport 
with  two  aft  mounted  torbofan  engines. 
The  modified  Modd  89a  *e  Citation  VII 
will  be  a  derivative  of  the  Model  650, 
Citation  III.  The  modifications  will 
include  increased  taxi,  gross  and  xero 
fuel  weights,  new  dual  V^*  limits, 
installation  of  mcreased  thrust  Garrett 
TEE  73i-tK-2S  turbofan  engines, 
installducn  of  new  electrically  heated 
glass  windshield  and  side  windows, 
installation  of  a  externally  serviceable 
toilet  and  installation  of  increased 
capacity  alternators.  The  airplane 
incorporates  a  number  of  novel  or 
unusual  design  features,  such  as  Digital 
Electronic  Engine  Controls  (DEEC), 
which  may  be  vulnerable  to  lightning 
and  external  high  intensity  radiated 
fields  (HIRF). 

IVpe  Certification  Basis 

Under  the  provisions  of  S  21.101  of  the 
FAR,  Cessna  Aircraft  Company,  must 
show  that  the  modified  Model  650,  the 


Citation  VH,  meefts  fln  applicable 
provisions  of  die  regulations 
incorporated  by  reference  in  TC  No. 
A9NM.  or  the  appBcable  regulations  in 
effect  on  the  date  of  application  for  the 
Model  650imle8s:  (1]  Otherwise 
specified  by  the  Admimstrator  or  tZ] 
compliance  with  later  efiiective 
amendments  is  elected  or  required 
under  S  21.17;  and  (3)  special  condjtions 
are  prescribed  by  "^e  Administrator. 
Tlie  proposed  certification  basis  for  the 
Model  650,  Citation  Vn  is  shown  below: 

Part  .25  of  the  Federal  Aviation 
Regulations  (FAR)  eBective  February  1, 
1965.  as  amended  by  Amendments  25-1 
throu^  25-39, 25-43.  and  25-44;  plus 
{§  25.901  (c]  and  25.1199  as  amended 
through  Amendment  25-40;  \l  25.1309 
and  25.1351(d)  as  amended  through 
Amendment  25-41;  ji  25.177. 25.255.  and 
25.703  as  amended  through  Amendment 
25-42.  and  fiS  25.1305  and  25.1529  as 
amended  through  Amendment  25-54; 
9  2S204,  as  CHnoided  through 
Amendment  25-62;  Social  Conditions 
No.  25-102-NM-7;  and  Exemption  Na 
3436  from  compliance  with 
S  25.1305(dX3]  for  type  certification 
without  an  engine  rotor  system 
uiU>alanced  indicator.  Bart  36  of  the  FAR 
effective  December  1, 1968,  as  amended 
by  Amendment  36-1  through  the 
amendmeat«&'ecfiv«on  the  date  of  type 
ceitificatkuL  Part  34  of  the  FAR  effective 
September  10. 1990,  as  araecded  throMgh 
the  amendment  effective  on  the  date  of 
type  certification. 

Section  25.801  on  dittoing  is  not 
complied  with. 

Section  25.901fd)«8  amended  by 
Amendment  25-46  for  aiqjlaBes 
eqHipped  with  an  iaflight  operable  APU. 

For  the  Spoiy  ED2&405  and  SPZ-«MX) 
electroBtc  ffight  iastnuBent  systems 
only,  compliance  has  been  ^own  with 
the  following  regulations:  S  S  25.1321  (a), 
(b),  (d).  and  (e),  25.1331. 25.1333.  and 
25.1335  as  amendoi  tfarou^ 
Amendment  25-41. 

Equivalent  Safety  Items: 

(1)  Ditching  Emergency'  Exits,  §  25.807(d] 

(2)  Cockpit  side  Window,  8  25.773(b)(2) 

(3)  Digital  Turbine  Speed  (Nj)  Indicator, 
S  25.1549  (a)  and  (b) 

(4)  Aisle  Width,  \  25.815 

(5)  Emergency  Exit  Signs,  S  25.812(b)(1) 

(6)  Passenger  Compartment  Door, 
(  25;813(e) 

Equivalent  safety  items  for  airplanes 
equipped  with  an  inflight  operable  APU: 

(7)  Oil  Pressure  Indicator,  S  25.1305(a)(4) 

(8)  Oil  Temperature  Indicator,    . 
8  25.1305(a)(6) 

(9)  Gas  Temperature  Indicator, 
8  25.1305(c)(1) 

(10)  Tachometer,  9  25.1305(c)(3) 


These  special  conditions  are  an 
additional  part  of  the  t3rpe  certin cation 
basis. 

If  the  Admimstrator  finds  that  the 
applicable  airworthiness  regulations  (i.e. 
part  25,  as  aaenied)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  tte  Model  «50,  Gitetian 
vn,  becaoae  of  a  aovel  or  omauad 
design  lealuK,  apedal  conditiaDs  are 
prescribed  vakr  the  provisions  of 
8  21.1i  to  eslafafah  a  level  flf  nfetir 
eqniviledt  to  Ifaat  established  in  the 
resalaiians.  Special  canditiana,  as 
approphate,  cue  iMmd  in  accordaBBe 
widi  i  11.40  cffte  FAR  after  pablic 
notice,  as  required  by  6  9  11.2S  and  1129. 
and  become  part  of  the  type  certificsftiaB 
basis  in  acowwiaare  with  1 21.17(a)^  ia 
addition  to  the  applicable  airwortfanen 
regulations  and  spedal  condfions,  die 
Model  650,  Cilatioa  VH  nmst  comply 
with  the  oeiK  certification  reqnirenenti 
of  part  36  and  the  osgipe  emission 
nquirements  of  part  84. 

Discusrioo 

Hie  rriifiog  b^tning  protection 
airworthiness  oer^catiaa  reqaimnente 
aie  insufficient  to  pre  vide  an  acoeptafale 
level  of  jsiety  with  the  new  lechnokigir 
avioaic  aystems.  There  aie  two 
regulafioas  that  apecifically  pertain  to 
li^tning  ptoteolion;  one  iot  the  aiiiiame 
in  general  (|  2&S81J,  and  the  other  for 
fuel  ^wtem  pwrtectien  {%  25S54).  line 
are,  however,  no  regulations  that  deal 
specificaHy  vnth  protection  of  electrical 
and  electronic  ijiiti'inis  frara  lightning. 
The  loss  of  a  critical  function  of  these 
systems  due  to  tightning  would  pvewent 
c<»tiwted  aale  f^bt  ami  landiag  of  the 
airplane. 

Althoagh  the  loss  of  an  essential 
functiffii  wobM  not  prevent  oontinued 
safe  flii^t  and  land^  it  would 
significantly  impact  the  safety  level  of 
the  airplane. 

There  is  also  no  specific  regulation 
that  address^  protection  requirements 
for  electrical  and  electronic  systems 
from  bigh-iatensity  radiated  fields 
(HIRF).  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growiitg  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it 
necessaryto  provide  adequate  * 

protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  these  special  conditions 
require  that  the  new  electrical  and 
electronic  systems,  such  as  Digital 
Electionic  Engine  Contiols  PEEC),  be 
designed  and  installed  to  preclude 
component  damage  and  interruption  of 
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function  due  to  both  the  direct  and 
indirect  effects  of  lightning  and  HIRF. 

Novel  or  Unusual  Design  Features 

Lightning 

To  provide  a  means  of  comphance 
with  these  special  conditions,  a 
clariBcation  on  the  threat  definition  for 
lightning  is  needed.  The  following 
"threat  definition,"  based  on  PAA 
Advisory  Circular  20-136,  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Ejects  of  Lightning, 
dated  March  5, 1990,  is  a  basis  to  use  in 
demonstrating  compliance  with  the 
lightning  protection  special  condition. 

The  lightning  current  waveforms 
(Components  A,  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A.  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  electronic  systems  may 
then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and/ot 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike— Component  A.  or  Restrike— 
Component  D).  This  external  threat 


needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Flash:  [V» 
Component  D].  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds]  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vt  magnitude  of  Component 
D  (peak  amplitude  of  50,000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
ms,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  An 
analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation;  and, 

3.  Multiple  Burst  (Component  H).  In- 
ffight  data-gathering  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 
accompanying  the  airplane  lightning 
strike  process.  While  insufficient  energy 


exists  in  these  pulses  to  cause  physical 
damage,  it  is  possible  that  transients 
resulting  from  this  environment  may 
cause  upset  to  some  digital  processing 
systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  which 
represent  the  multiple  bursts  of  current 
pulse  observed  in  these  fiight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  each, 
distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  of  20 
repetitive  Component  H  waveforms 
distributed  within  a  period  of  one 
millisecond.  The  minimum  time  between 
individual  Component  H  pulses  within  a 
biu^t  is  lOfiS,  the  maximum  is  50^s.  The 
24  bursts  are  distributed  over  a  period  of 
up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
ms.  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  The 
individual  "Multiple  Burst"  Component  ' 
H  waveform  is  defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restiike"  (Component 
D).  "Multiple  Sti^ke"  (Vi  Component  D). 
and  the  "Multiple  Burst"  (Component 
H). 

These  components  are  defined  by  the 
following  double  exponential  equation: 

i(t)=I.(e---e-«) 
where: 

tsctime  in  seconds, 

i= current  in  amperes,  and 


Lamp  = 
a,  sec"'  = 
b,wc~ 


-1    _ 


Severe  •bike 
(component  A) 

218310 

11.354 

647,265 


Restrike 
(component  D) 

109.405 

22.706 

1,294.530 


Multiple  stroke 
(Vi  component  D) 

54,703 

22.706 

1,294,530 


Multiple  burst 
(component  H) 

ia572 

167,191 

19,105,100 


This  equation  produces  the  following  characteristics: 

■peak    =  200  KA  100  KA 


SOKA 


10  KA 


and 


UMI 


\ 
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(di/dt)Mi  (amp/sec)           » 

1.4X10" 

14X10" 

arxio" 

2.0X10" 

@t=0+tec 

@t-0+sec 

@t=0+«ec 

@t=0+tec 

(di/dt).  (amp/sec) 

1.0X10" 

1.0X10" 

OOixlO" 

@ts.SfU 

@t=.2S^« 

@X^^lx» 

Action  Integral  (amp*  sec)  = 

toxic* 

025X10* 

J062SX10* 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  EFIS, 
ADC  and  AHRS,  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  deHne 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore.  coupUng  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing 
HIRF  emitters,  an  adequate  level  of 
protection  exists  when  compliance  with 
the  HIRF  protection  special  condition  is 
shown  with  either  paragraph  1  or  2 
below: 

1.  A  nunimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
fr«quency  ranges  indicated. 


FraQuency 

PMk(V/M) 

A^^(V/ 

10KHi-500KHz 

80 

80 

200 

33 
33 

150 
8,300 
9,000 
17,600 
14,500 
4,000 
9.000 
4,000 
4,000 

80 

500  KH2-2  MHz 

80 

2  MH2-30  MHZ 

200 

30  MHz-100  MHz 

33 

100  MHz-200  MHz 

200  MHz-400  MHz.. 

400  MHz-1  GHz 

33 

33 

2,000 

1  GHz-2  G>te „.. 

2  Hz-4  GHz 

4  GHz-6  GHz 

1,500 

1,200 

800 

6  GHz-S  GHz 

866 

a  GH»-12  GHz „.. 

12  GHz-20  GHz — 

20GHZ-40QHZ 

2,000 
509 

1,000 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 


in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recotnmendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S.  It  will  also 
be  adopted  by  the  European  Joint 
Airworthiness  Authorities. 

Conclusion:  This  action  affects  only 
certain  imusual  or  novel  design  features 
on  one  model  of  airplane.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  conunent  procedures  in 
several  prior  instances.  For  this  reason 
and  because  a  delay  would  significantly 
affect  applicant's  installation  of  the 
system  and  certification  of  the  airplane, 
which  is  imminent  the  FAA  has 
determined  that  good  cause  exists  for 
adopting  these  special  conditions 
without  notice.  Therefore,  special 
conditions  are  being  issued  substantive 
changes  for  this  airplane  and  made 
effective  upon  issuance. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C  1344. 1348(c),  1352. 
1354(a),  1355, 142  through  1431. 1502. 
1651(b)(2).  42  U.S.C.  1857f-ia  4321  et  teq.: 
EO.  11514: 49  U.S.C  106(g)  (Revised  Pub.  L 
97-449,  lanuaiy  12. 1983). 

Hie  Proposed  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  the  Cessna  Aircraft  Company 
Model  650.  Citation  VII.  airplane: 

1.  Lightning  protection,  a.  Each  new 
electrical  and  electronic  system  which 
performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to 
lightning. 


b.  Each  essential  function  of  new  or 
modified  electrical  or  electronic  systems 
or  installations  must  be  protected  to 
ensure  that  the  function  can  be 
recovered  in  a  timely  manner  after  the 
airplane  has  been  exposed  to  lightning. 

2.  Protection  from  unwanted  effects  of 
high-intensity  radiated  fields  (HIRF). 
Each  new  electrical  and  electronic 
system  which  performs  critical  functions 
must  be  designed  and  installed  to  ensure 
that  the  operation  and  operational 
capability  of  these  systems  to  perform 
critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
externally  radiated  electromagnetic 
energy. 

3.  The  following  definitions  apply 
with  respect  to  these  special  conditions: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  which  would  prevent 
the  continued  safe  flight  and  landing  of 
the  airplane. 

Essential  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  which  would 
significantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  flight  crew 
to  cope  with  adverse  operating 
conditions. 

Issued  in  Renton,  Washington,  on 
December  31, 1961. 
Dairall  M.  Padetaon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  92-344  Filed  1-7-92;  8:45  am] 

SaiMO  CODC  4t1«-1S-ll 

14CFRPart39 

[Docket  Na  91-NM-05-AO;  AmsndnMnt  39- 
•135;  AO  91-11-04  R1] 

Airworthiness  Directives;  Short 
Brothers,  PLC,  Modsl  SD3-60  Series 
Airplanes 

AOENCV:  Federal  Aviation 
Adihinistration  (FAA),  DOT. 

action:  Final  rule;  rescission. 

summary:  This  amendment  rescinds 
Airworthiness  Directive  (AD)  91-11-04. 
which  is  applicable  to  certain  Short 
Brothers.  PLC.  Model  SD3-60  series 
airplanes.  That  AD  requires 
modification  of  the  wiring  for  the 
emergency  lighting  system  and  the 
installation  of  two  new  relays  to  prevent 
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failure  of  the  emergency  lighU  to 
illuminate  during  an  emergency.  Since 
the  issuance  of  that  AO,  the  FAA  has 
determined  that  the  required 
modification  does  not  meet  FAA 
requirements  for  the  emergency  lighting 
system. 

EFFECnvK  date:  January  8, 1992. 

TOR  PURTHBI  BffOMMTIOM  CONTACT: 

Mr.  Hank  Jenkins.  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2141.  Mailii^  address:  FAA.  Nortimest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington  96055-4056. 

SUWUMCNTAIIV  IWrOWMATlOW;  On  May 
7. 1991.  the  FAA  issued  AO  91-11-04, 
Amendment  39-7000  (66  FR  22308,  May 
15, 1991),  applicable  to  certain  Short 
Brothers,  PLC,  Model  SD3-60  series 
airplanes,  which  requires  modification 
of  the  wiring  for  the  emergency  lifting 
system  and  the  installation  of  twu  new 
relays.  That  action  was  prompted  by 
reports  which  indicated  that  tfie 
emeigency  lighting  sjrstem  will  not 
illuminate  aatomatically  if  normal 
airplane  power  is  interrupted  or  lost 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  emergency  lights 
to  illuminate  during  an  emergency. 

Since  issuance  of  that  AO,  the  FAA 
has  determined  that  the  modification 
required  by  the  AD  does  not  meet  part 
25  of  die  Federal  Aviation  Regulations 
(FAR)  requirements  for  the  emergency 
lighting  system.  Results  of  recent 
functional  tests  performed  on  emergency 
lighting  systems  modified  in  accordance 
with  AD  91-11-04  revealed  that  the 
modified  system  activates  when  either 
the  right-hand  engine  or  right-hand 
generator  fails.  Part  25  of  the  FAR 
requires  that  the  emergency  lighting 
system  activate  only  when  both  the 
right-hand  and  left-hand  engine  and/or 
generator  fails. 

Smce  die  modification  required  by  AD 
91-11-04  does  not  meet  FAR 
requirements  for  the  emergency  lighting 
system  and  will  not  prevent  the 
addressed  unsafe  condition,  the  FAA 
has  determined  that  it  is  necessary  to 
rescind  that  AD  in  order  to  prevent 
operators  bom  performing  an 
unsatisfactory  modification. 

Short  Brothers.  PLC  is  in  the  process 
of  making  design  changes  to  the 
emergency  lighting  system  which  will 
meet  FAA  requirements.  The  FAA 
intends  to  follow  this  AD  action  with 
additional  rulemaking  action  to  address 
the  design  change  or  improved 
modification,  once  it  is  developed, 
approved,  and  available  to  operators. 

The  FAA  has  determined  that  safety 
will  be  assured  in  the  interim  by  the 


applicable  flight  operating  procedures 
that  are  currently  required. 

Since  this  action  rescinds  a 
requirement  to  install  an  unsatisfactory 
modification,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
rescission  may  be  made  effective  upon 
publication  in  the  Federal  Register. 

TIm  Rescission 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-[AMENDE0] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423: 
49'U.S.C.  loefe):  and  14  CFR  11 .89 

939l13   [Anwndadl 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-7000. 

91-ll-M  Rl.  Short  Broifaen.  PLC: 

Amendment  39-8135.  Docliet  91-NM-05- 
AD.  Rescinds  AD  91-11-04.  Amendment 
3»-7D0a 
Applicability:  Model  SD3-60  series 
airplanes.  Serial  Numbers  SH3601  tiirou^ 
SH3764.  certificated  in  any  category 
This  rescission  is  effective  January  8. 1962. 
Issued  in  Renton.  Washington,  on 
December  23, 1991. 
Dairell  M.  Pedersoo, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-335  Filed  1-7-92;  8:45  am] 

BtUMO  COOC  4*1»-1S-« 


14  CFR  Part  39 

[Doctot  No.  t9-ASW-64: 
•128;  AD  92-01-05] 


UMI 


Airworthhww  DIrectlvM;  Bai 
Helicopter,  Textron,  Inc.  (BHTI),  Model 
206A,  206B.  206L,  206L-1  and  206L-3 
Helicopters 

AOCNCv:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Hnal  rule. 

SUNMARY:  This  action  publishes  io  the 
Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
89-22-01  Rl,  issued  November  21, 1980, 
which  was  previously  made  effective  as 
to  all  known  U.S.  owners  and  operators 
of  certain  BHTI.  Model  206A.  2G6B,  206L, 
20eL-l.  and  20eL-3  helicopters  by 
individual  letters.  This  AD  requires  a 
one-time  visual  inspection  of  the  main 
rotor  (M/R)  blades  to  determine  if  the 


M/R  blades  installed  are  those  that 
have  been  previously  scrapped.  This 
amendment  is  prompted  by  reports  of 
scrapped  M/R  blades  being  resold  with 
falsified  component  history  cards  and 
being  installed  in  operational 
helicopters.  This  AD  is  necessary  to 
detect  and  prevent  the  installation  of  the 
main  rotor  blades  which  have  reached 
their  service  life  limits. 
DATES:  Effective  February  5, 1992,  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  Priority  Letter  AD's  89-22- 
01,  issued  October  18. 1989.  and  89-22- 
OlRl  issued  November  21, 1989,  which 
contained  this  amendment. 

ADDRESSES:  Applicable  AD-related 
material  may  be  examined  at  the 
Regional  Rules  Docket.  Office  of  the 
Assistant  Caiief  Counsel,  FAA,  4400  Blue 
Mound  Road,  room  158.  Bldg.  3B,  Fort 
Worth.  Texas. 

FOR  FURTHER  INFORMATtON  CONTACT 

Gary  B.  Roach.  Rotorcraft  Directorate, 
Rotorcraft  Certification  Office.  ASW- 
170,  FAA.  Southwest  Region.  Fort 
Worth,  Texas  76193-0170.  telephone 
(817)  624-5179,  fax  (817)  740-^394. 
SUPPLEMENTARY  MfORMATION:  On 
October  18. 1989,  and  November  21, 
1989,  the  FAA  issued  Priority  Letter 
AD's  89-22-01  and  89-22-OlRl. 
respectively,  appUcable  to  Bell  Model 
206A.  206B,  206L,  20eL-l  and  206L-^ 
helicopters,  which  require  a  one-time 
visual  inspection  of  the  M/R  blades  and 
replacement  as  necessary,  of  certain 
blades  listed  in  the  AD's.  This  actioa 
was  prompted  by  reports  that  certain 
M/R  blades  which  had  reached  their 
fatigue  life  limit  were  scrapped  and 
subsequently  resold  with  falsified 
component  cards.  These  scrapped 
components  were  later  installed  on 
operational  heUcopters.  The  actions 
specified  in  this  AD  are  intended  to 
identify  the  falsified  main  rotor  blades 
by  serial  number,  and  if  found,  require 
removal  and  replacement  with  an 
airworthy  part.  This  amendment  is 
necessary  to  detect  blades  that  have 
reached  service  life  limits  but  may  have 
been  installed  and,  if  undetected,  could 
result  in  failure  of  the  Nf /R  blades  and 
subsequent  loss  of  control  of  the 
hehcopter. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  pubUc  procedure  thereon  where 
impracticable  and  contrary  to  public 
interest  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  October  18, 
1989,  and  November  21, 1989,  to  all 
known  U.S.  owners  and  operators  of 
certain  BHTI  Model  206A.  206a  208L, 
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206L-1,  and  206L-^  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal  Registar 
as  an  amendment  to  section  39.13  of  part 
39  of  the  Federal  Aviation  Regulations 
(FAR)  to  make  it  effective  as  to  all 
persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufTicient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  inmiediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  v^  l»  prepared 
and  placed  in  the  Rules  Do^et  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDKESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviatidn 
safety,  and  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39~{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutiMfity:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C  106(g):  and  14  CFR  11.89. 

§39.13   (AflMnded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

AO  iS-M-aS.  Bdl  Halkoptar  Taxtiaa.  lac 
(BHTI):  Amendment  39-8128,  Docket 
Number  89-ASW-44. 
Applicability.  All  Bell  Helicopter  Textron. 

Inc  Model  ZOBA.  2080. 208L  20eLr-l  and 


206L-3  helicopters,  certificated  in  any 
category,  with  main  rotor  blade  part  numben 
(P/N)  206-OlS-On-OOl.  206-015-001-103, 206- 
015-001-105,  or  206-010-200-033  inatalled. 

Compliance:  Required  before  further  flight, 
unleu  already  accomplished. 

To  prevent  failure  and  separation  of  the 
main  rotor  blades,  and  subsequent  loss  of  the 
helicopter,  accomplish  the  follo%viiig: 

(a)  Visually  inspect  the  Model  20eA  and 
2066  main  rotor  blades  and  determine  if  one 
of  the  following  serial  number  (S/N)  blades  is 
installed:  TAC-OOSO,  TAC-0542,  TAC-0607, 
IhCrWiA,  TAC-0624.  TAC-1643,  TAC-1749. 
TAC-1776,  TAC-1831.  TAC-1911,  TAC-1922, 
TAC-2399.  TAC-27e8,  TAC-5742.  TKK-8794. 
TKK-9883,  or  TKK-9933.  If  any  one  of  these 
main  rotor  blades  is  installed,  remove  and 
replace  with  a  servicable  part  prior  to  further 
flight 

(b)  Visually  inspect  the  Model  VOL  206I/-1, 
and  206L-3  inain  rotor  blades  and  determine 
if  one  of  the  following  S/N  blades  is  installed: 
T-92,  T-245,  T-«17,  TLY-0075,  TLY-0095. 
TLY-0764,  TLY-0770,  TLY-0973,  TLY-1438, 
TLY-1619,  TLY-1653,  TLY-1697,  TLY-17e6, 
TLY-1801,  TLY-ie58,  TLY-1953,  TLY-19e4, 
TLY-2031,  TLY-2039,  TLY-2064,  TLY-2081, 
TLY-2148,  TLY-2335.  TLY-2337,  TLY-2549. 
TLY-2803,  TLY-280<,  TLY-2825.  TLY-2833, 
TLY-28W,  TLY-2745.  TLY-2786,  TLY-2951,  or 
TLY-2954.  If  any  one  of  these  main  rotor 
blades  is  installed,  remove  and  replace  with 

a  serviceable  part  prior  to  further  flight 

Note:  The  serial  number  may  be  found  on 
the  Bell  Helicopter  data  plate  located  on  top 
of  the  blade  at  the  root  end  and  is  also 
marked  on  the  root  end  of  the  lower  grip 
plate  in  the  1.5  inch  radius. 

(c)  If  the  serial  number  of  the  main  rotor 
blade  matches  one  listed  in  paragraph  (a)  or 
(b)  of  this  AO,  report  the  re^tration  number 
and  serial  number  of  the  affected  helicopter 
and  provide  a  copy  of  the  parts  tag  with 
which  the  part  was  delivered,  if  available. 
Send  the  report  to  the  Manager,  Rotonavft 
Certification  Office,  Southwest  Region. 
Federal  Aviation  Administration,  Fort  Worth, 
Texas  76193-017a  telephone  (817)  624-517a 
with  10  days  of  the  inspection.  (Reporting 
approved  by  the  Office  of  Management  and 
Budget  under  OMB  No.  2120-OO.se.) 

(d)  An  alternative  method  of  compliance 
which  provides  an  equivalent  level  of  safety, 
may  be  used  if  approved  by  the  Manager, 
Rotorcraft  Certification  Office.  Southwest 
Region,  Federal  Aviation  Administration, 
Fort  Wordi.  Texas  76193-017a  telephone 
(817)  e24-517a 

(e)  This  amendment  (3»-8128),  AD  92-01- 
05.  becomes  effective  February  5, 1982, 
persons  except  thoee  persons  to  whom  it  waa 
made  immediately  effective  by  Priority  Letter 
AD'S  89-22-01.  and  89-22-OlRl  issued 
October  la  1989,  and  November  21, 1989. 
respectively,  which  contained  the 
requirements  of  this  amendment 

Issued  in  Fort  Worth.  Texas,  on  December 
17, 1991. 

Hewy  A  Ametmiigi 
Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  92-338  Filed  1-7-82;  8:45  am] 
1 0001 4Sie-i»4i 


DEPARTMENT  OF  THE  TREASURY 

Cuttonw  S«rvlc« 

19  CFR  Put  24 

IT4>.92-4J 

RIN  1S1S-AA87 

AnMndinwrt  to  ttw  Interim  Cuttonw 
Regulations  Rogarding  tlw  HartMr 
Maintonanc*  Fm 

AQENCV:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Interim  regulation;  solicitation 
of  comments. 

•mMNANV:  This  document  amends  die 
interim  Customs  Regulations  relating  to 
the  harbor  maintenance  fee.  The  interim 
regulations,  which,  among  other  things, 
established  procedures  for  collection  of 
a  port  use  fee  for  transporting  cargo  on 
specified  United  States  waterways, 
were  promulgated  under  the  Water 
Resources  Development  Act  of  1986. 
Section  6109  of  die  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
amended  26  U.S.C.  4462.  pertaining  to 
the  harbor  maintenance  fee,  to  include 
an  exemption  from  the  harbor 
maintenance  fee  for  cargo  owned  or 
financed  by  nonprofit  organizations  or 
cooperatives  and  certified  by  the 
Customs  Service  as  intended  for  use  in 
humanitarian  ot  development  assistance 
overseas.  This  amendment  to  the  interim 
regulations  sets  forth  the  terms  and 
applicability  of  the  exemption. 
DATES:  Effective  Date:  January  8. 1992. 
Conmients  must  be  submitted  on  or 
before  March  9, 1992. 
ADONESStS:  Written  commenU 
(preferably  in  triplicate]  may  be 
submitted  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch, 
U.S.  Customs  Service  Headquarters, 
room  2119, 1301  Constitution  Avenue, 
NW.,  Washington,  DC  20229. 
PON  niNTNCN  MraHMATION  CONTACTt 
Patricia  Barbara,  User  Fee  Task  Force. 
(202-566-8646). 
SUPPLEMENTARY  INPONMATWN: 

Background 

The  Water  Resources  Development 
Act  established  a  Harbor  Maintenance 
Trust  Fund  which  contributes  to  the 
operation  and  maintenance  of  ports  and 
harbors  in  the  United  SUtes.  This  fund 
is  supported  by  a  harbor  maintenance 
fee  which  became  effective  on  April  1, 
1967.  Interim  regulations  concerning  the 
harbor  maintenance  fee  (19  CFR  24.24) 
were  issued  on  March  30, 1987  (52  FR 
10198).  Prior  to  January  1, 1991,  the  fund 
was  supported  by  a  harbor  maintenance 
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fee  of  OiM  percent  of  the  value  of  the 
commercial  cargo  loaded  or  unloaded. 
Effective  January  1, 1991,  however,  the 
harbor  maintenance  fee  was  increased 
to  0.125  percent  of  the  value  of  the 
commercial  cargo  loaded  or  unloaded. 
Section  11214.  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-506.  A  change  in  the  regulations 
concerning  this  increase  was  published 
in  the  Fedarsl  Regist«  on  May  a  1991 
(56  FR  21445). 

Section  6109(a]  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988  (the 
Revenue  Act),  Public  Law  100-647, 
amended  28  U.S.C.  4462,  pertaining  to 
the  harbor  maintenance  fee,  to  provide 
that  no  tax  shall  be  inclosed  on  any 
nonprofit  organization  or  cooperative  for 
cargo  which  is  owned  or  financed  by 
such  nonprofit  organization  or 
cooperative  and  which  is  certified  by 
U.S.  Customs  as  intended  for  use  in 
humanitarian  or  development  assistance 
overseas.  The  exemption  was  made 
effective  as  of  the  effective  date  of  the 
fee,  April  1. 1987.  Accordingly,  i  24.24(c) 
of  the  Customs  Regulations.  (19  CFR 
24.24(c)).  is  being  amended  to  reflect  the 
exemption  and  to  provide  procedures  for 
claiming  cargo  as  exen^it  from  the 
application  of  the  harbor  maintenance 
fee  because  the  cargo  is  owned  or 
financed  by  nonprofit  ofganizati<His  or 
cooperatives  and  is  intended  for  use  in 
humanitarian  or  development  assistance 
overseas,  including  contiguous 
countries. 

Pursuant  to  26  U.S.C.  44e2(hX  the 
donating  organization  or  cooperative  is 
required  to  be  a  nonprofit  entity. 
Customs  has  concluded  that  nonprofit 
status  will  be  determined  pursuant  to 
the  Internal  Revenue  Service 
requirements  under  28  U.S.C.  501(c)(3X 
which  provide  for  income  taxation 
exemption.  . 

Humanitarian  assistance  is 
considered  to  be  assistance  whidi  is 
required  for  the  survival  of  the  affected 
population  in  cases  of,  or  in  preparation 
for,  emergencies  of  all  kinds.  Such  relief 
assistance  includes,  but  is  not  limited  to: 
Food  items,  shelter,  clothing,  basic  home 
utensil  kits  and  small  electric 
generators.  Development  assistance  is 
considered  to  be  aid  similar  to  that 
provided  pursuant  to  chapter  1  of  part  1 
of  the  1961  Foreign  Assistance  Act,  as 
amended.  22  U.S.C  2151-1  (b).  Such 
development  assistance  would  include, 
but  is  not  limited  to.  aid  designed  to 
promotr.  agricultural  productivity, 
reduction  of  infant  mortality,  reduction 
of  rates  of  unemployment  and 
uaderemployment,  and  an  increase  in 
literacy. 


UMI 


Refund  Procedure 

The  Revenue  Act  provides  tfiat  the 
donated  cargo  exemption  shall  be 
retroactive  to  April  1. 1987.  Prior  to  the 
granting  of  the  exemption,  the  Revenue 
Act  requires  Customs  to  certify  that  the 
cargo  is  intended  for  use  in 
humanitarian  or  development  assistance 
overseas.  As  a  consequence,  the  harbor 
maintenance  fee  must  be  paid  on 
donated  cargo  and  a  refund  request 
initiated  subsequent  to  the  payment 
The  donated  cargo  exemption  to  the 
harbor  maintenance  fee  cannot  be 
claimed  through  the  initial  filing  of  a 
Harbor  Maintenance  Fee  Quarterly 
Summary  Report  Customs  Form  349. 

A  refund  of  the  harbor  maintenance 
fee  may  be  obtained  by  completing  an 
Amended  Quarterly  Summary  Report, 
Customs  Form  350,  and  forwarding  it  to 
the  U.S.  Customs  Service.  Office  of 
Inspection  and  Control,  1301 
Constitution.  NW..  Washington.  DC 
20229.  along  with  supporting  evidence 
that  the  entity  donating  the  cargo  is  a 
nonprofit  organization  or  cooperative 
and  that  the  cargo  was  intended  for 
humanitarian  or  development  assistance 
overseas.  Description  of  the  cargo  on  the 
shipping  documents  and  a  brief 
summary  of  the  intended  use  of  the 
goods,  if  such  use  is  not  reflected  m  the 
documents,  are  acceptable  evidence  for 
certification  purposes.  Copies  of  the 
Harbor  Maintena:nce  Fee  Quarterly 
Summary  Report  Customs  Form  349. 
should  be  attached  for  each  quarter  for 
which  refund  is  requested.  Upon 
completion  of  certification,  the 
documents  will  be  forwarded  to  the 
National  Finance  Center  for  refund 
processing. 

Each  nonprofit  organization  or 
cooperative  claiming  the  exemption 
must  maintain  documentation  pertaining 
to  the  exemption  for  a  period  of  5  years. 
The  documentation  must  be  made 
available  for  inspection  by  Customs  in 
accordance  with  the  provisions  of 
9  162.1a-i  of  the  Customs  Regulations 
(19  CFR  162.1a-i). 

CcMnmeots 

Consideration  will  be  given  to  any 
timely  submitted  written  comments 
(preferably  in  triplicate)  regarding  this 
amendment  Suboiitted  comments  will 
be  available  iar  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  i  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  9  103.11(b).  Customs 
RegulaUons  (19  CFR  103.11(b)),  on 
normal  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the  Regulations 
and  Disclosure  Law  Brandi.  U.& 
Customs  Service  Headquarters,  room 


2119, 1301  Constitution  Avenue.  NW., 
Washington.  DC. 

Inapplicability  of  Notice  and  belayed 
Effective  Date  Provisions 

Inasmuch  as  the  statutory  provision 
on  which  this  amendment  is  based  is 
retroective,  and  confers  a  benefit  on  the 
public,  this  regulation  is  to  be  effective 
retroactively  to  April  1, 1987,  and 
pursuant  to  5  U.S.C.  S53(b)(B),  notice 
and  public  procedure  is  impracticable 
and  uimecessary.  Similarly,  pursuant  to 
5  U.S.C.  553(d)  (1).  (3)  a  delayed 
effective  date  is  not  provided.  However, 
prior  to  the  adoption  of  final  regulations, 
consideration  vrill  be  given  to  all  timely 
submitted  written  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Because  this  amendment  does  not 
meet  the  criteria  for  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291,  Customs  has  not  prepared  a 
regulatory  impact  analysis.  Inasmuch  as 
a  notice  of  proposed  rulemaking  is  not 
required  for  these  interim  regulations, 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seg.]  do 
not  apply. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  the  interim  regulation  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
1515-0184.  The  information  required  by 
this  amendment  will  not  increase  the 
paperworic  burden  on  die  majority  of 
those  affected  by  the  overall  regulation. 
This  amendment  will  only  affect  those 
entities  which  are  eligible  to  obtain 
refunds  of  harbor  maintenance  fees  paid 
on  donated  cargo  to  be  used  for 
humanitarian  purposes  or  organizations. 
The  amendment  will  require  requesting 
organizations  to  compile  and  submit  to 
Customs  the  documentation  necessary 
to  demonstrate  that  die  fees  should  be 
refunded  This  documentation  shotild 
already  be  in  the  organization's 
possession. 

The  estimated  burden  of  tlie 
requirement  in  this  amendment  that  the 
respondents/recordkeepers  gather 
necessary  inlormation.  prepare  Customs 
Form  350  and  attach  the  required 
documentation  will  be  approximately  20 
minutes.  It  is  anticipated  that 
approximately  100  respondents/ 
recordke^>er8  will  be  required  to  submit 
this  documentation  annually. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to'  the  Office  of  Management  and 
Budget  Attention:  Desk  Officer  for  the 
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Department  of  tfaeTlrentsy,  Office  of 
InfoRnatkn  uti  Regnlatory  A&in^ 
Watkiaf^n,  DC  20503.  with  t:opies  to 
the  Costoan  Setvice  at  the  address 
previous^  specified. 

Drafting  Infonnatioii 

The  pdncipal  author  of  this  document 
,  was  Michasl  Smithr  Regulatioi»  aiid 
Disclosure  Law  Branch.  Office  of 
Regulatk)BS  aod  Rulings^  U.S.  Customs 
Service.  Ho%vever.  personnel  from  other 
offices  participated  ia  its  developments 

list  of  Sabjects  ia  If  CFR  Pert  24 

Accounting,  Customs  duties  and 
inspection,  finports,  Taxes. 

Amendnenta  to  tfie  RegulatieBa 

Aceordin^y..  part  M»  Customs 
Regulations  [l»CFR  part  24).  is 
amended  aa  set  forth  below: 

PART  24-CUSTOMS  nNANCIAL  AND 
ACCOUNTmG  PROCEDURE 

1.  The  aathority  for  part  Z4,  Customs 
Regulations,  continues  to  read  as 
follows: 


Authority:  5  IL&C  30,  IS  U&G.  i 
66, 1202  (General  Note  a,  Hamonizcd  Tariff 
Schedule  of  the  United  Sutes),  1624,.  31  U.Sil 
9701,  unlesa  otherwise  noted. 


i  2L2A  also  issued  under  28U.S.C  «4B1. 
4462; 


2.  Section  2AM  is  amended  by  adding 
paragraphs  {b)(5).  (bp).  (b](71.  and 
(c)(8)  to  read  as  foDows; 

d^un    niuui  winiwiica  ro. 

^)  Definitions. 

*       *       *       •       « 

[SI  Humanitarian  assistance  is 
considered  to  be  assistance  which  is 
required  for  the  survival  of  the  affected 
population  in  cases  of,  or  in  preparation 
for,  emergencies  of  aQ  kinds.  Such  relief 
assistance  would  tndude,  bat  is  not 
limited  to:  food  items,  shelter,  dotfaing, 
basic  home  utensil  kits,  and  small 
electric  generators. 

(6)  Devetopment  assistance  is 
considered  to  be  assistance  similar  to 
that  provided  for  pursuant  to  chapter  1 
of  part  1  oFfte  1961  Forei^  Assistsaice 
Act,  as  amended  22  U.S.C.  215I-l(b). 
Such  deveibpoiait  avistance  would 
incfode,  Irat  ianot  Unyted  to,  aid  to 
promote:  Agrkiritural  pnxkctivity, 
reductibn  ef  MBiit  aiortality,  reductioD 
of  rates  of  anempldyment  and 
underemployment  and  m  incieese  in 
literacy. 

(7)  Non-profit  Bsema  an  orgmkwtioa 
or  coopefative  cxmipt  from  bicoaw 
taxation  ponaaiit  to9U&C  5m(cK^ 


(c)  ExempdooM.  The  fdttewint  are  not 
subject  to  ttie  fee: 

(8)  Cargo  owned  or  financed  by 
nonpcc^t  erganiaationi  or  eooperatives 
which  is  certified  by  the  U.S.  Customs 
Service  as  intended  for  use  m 
humanitarian  or  development  assistance 
overseas,  including  contiguous 
coontrres* 

(t)  The  donated  cargo  is  required  to  be 
certified  as  intended  for  use  in 
humanitarian  or  development  assistance 
overseas  by  Customs.  Subsequent  to  the 
payment  of  the  fee,  a  request  for  refund 
should  be  made  on  an  Amended 
Quarterly  Summary  Report  Customs 
Form  350k  and  forwarded  to  the  U.S. 
Customs  Service,  Office  of  Inspection 
and  Contarol  1301  Constitution  Avenue. 
NW.,  Waahuigton.  DC  20229.  To  permit 
certification,  supporting  evidence  that 
the  entity  donating  the  cargo  is  a 
nonprofit  wgaaizationor  cocqierative 
-  should  be  included  along  with 
supporting  evidence  that  the  cargo  was 
intended  for  humanitarian  or 
devek^Mnent  assistance  overseas.  A 
deseriptioa  of  the  cargo  listed  in  the 
shipping  documents  and  a  brief 
summary  of  the  intended  use  of  the 
goods,  if  such  use  is  not  refiected  in  the 
documents,  are  acceptable  evidence  for 
certification  purposes.  Copies  of  the 
Harbor  Maintenance  Fee  QDerterly 
Summfvy  Report  Castoms  Pom  3Mt 
should  be  attached  for  each  quarter  that 
a  refund  is  reqeested. 

(ii)  Each  nonprofit  oiganizatioBor 
cooperative  daioHBg  yie  exefliptieB 
under  this  subpart  shall  maintain 
documentatieit  pertainiog  to  ^ 
exemption  for  a  period  of  5  years.  Tke 
docimientation  shall  be  made  available 
for  inspection  by  Customs  in  accordance 
with  the  provisions  of  9f  102:1a  tfntra^ 
162.1i  of  this  chapter. 

Carol  Hallett, 
Commissioner  of  Customs. 

An>ro««d:  Dscsiabw  31, 1901. 
Pater  K.Itaan, 

AssistaatSeenlBry^the  Tnmary. 
[FR  Doc.  92-355  FUed  lr-7-«;ft«&aa^ 
mil  inn  coos  miHim 


19  CFR  Part  101 
ETA99-«| 


CMStOHW 

Ralocata  tlM 

DMrid  HMd^MftaraiStGlMrtoMA 


SumMMv:  Thk  docament  duuigss  the 
field  organiration  of  the  Customs 
Service  by  relocating  the  North  Carol hia 
Customs  District  headquarters  bom 
Wilmington,  North  Carolina,  to 
Chariotte,  North  Carolina.  This 
relocation  is  prompted  by  the  dramatic 
shift  in  the  volume  of  Customs  activity 
which  has  occurred  within  this  district 
in  recent  years.  Customs  operati'onal 
services  in  Wilmington,  which  would 
remain  a  Customs  port  of  entry,  wouM 
not  be  impaired.  This  relocation  is  part 
of  Customs  continuing  program  to  obtain 
more  efRcient  use  of  its  personnel, 
facihties  and  resources,  and  to  provide 
better  overaH  service  to  carriers, 
importers,  and  the  general  pubBc. 

EFFECTIVE  DATE:  February  7, 1992. 

FOn  FURTMCR  mPONMATKNI  CONTACTI 

Wallis  W.  McLaren.  O&ix  of  Inspection 
and  Control  (20^-^6^-8157). 

suppi^Mmraiiv  mpomutioh: 

Background 

As  part  of  its  continaing  peogram  to 
obtain  more  efficient  use  of  ila 
personnel,  facilities,  and  reasurcts,  and 
to  provide  better  service  to  carriers, 
importers  and  the  public.  Customs 
pubUshed  a  netios  in  the  Fsdsrsl 
Register  on  May  15, 1981  (55  FR  22388), 
proposing  to  amend  1 101.3,  Caatems 
R^ations  (19  CFR  101.3),  to  change 
the  Customs  Service  field  organization 
by  relocating  the  North  Carolina 
Customs  District  headquarters  from 
Wilmington,^  North  Carolina,  to 
Qbadotte,  North  Carolina. 


;  VS.  customs  Service, 
Department  of  die  Tteasury, 
action:  Final  rule. 


Fifteen  commtnts  were  received  in 
response  to  ^e  Federal  Regfstar  notice. 
Twelve  commenters  concurred  with  die 
proposal  as  presented.  TWo  conmienters 
supported  the  proposal,  provided  that 
adequate  staff  would  stiD  be  assigned  to 
Wilmfai^oak  and  that  die  tiottk  Carolina 
District  office  would  be  independent  of 
the  Qiarleston.  South  Carolina,  District 
office.  One  eeauuenter  disagreed  with 
the  proposri  beeense  of  its  belief  that 
the  rriocation  would  result  in  continoed 
loss  of  business  at  Wttaiington. 

Over  the  past  sbc  years,  Charlotte  has 
experienced  very  signifirant  commercial 
growth  which,  in  turn,  has  stimulated 
large  increases  in  Customs  actfvities 
there.  SpecificaBy.  for  example,  since 
1985.  tke  number  ef  Castoms  envies  ht 
Charlotte  has  hmeased  from  over  23,000 
to  ever  40,089.  Daring  the  sane  period  in 
Wilmington,  the  auaUwr  of  Customs 
entries  (increased  fit>m  over  13.000  to 
below  IMOa  Dirty  cottsrtinns  in  198»in 
Charlotte  aamnted  to  ovv^^OmiHioa,. 
while  du^  coBectiona  in  Wiladngton 
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amounted  to  $51  million.  All  Customs 
projections  in  various  activity  categories 
(including  duty  collections)  strongly 
point  to  a  continuation  of  increased 
Customs  volume  in  Charlotte. 

Given  this  workload  growth  in 
Charlotte,  Customs  believes  that 
relocation  of  the  North  Carolina 
Customs  District  headquarters  at 
Charlotte.  North  Carolina,  will  result  in 
more  economical  and  efficient  use  of  its 
personnel  and  resources  in  carrying  out 
the  Customs  mission. 

The  relocation,  however,  will  affect 
only  district  management  and  support 
personnel  in  the  North  Carolina 
Customs  District,  who  will  simply  be 
reassigned  from  Wilmington,  North 
Carolina,  to  Charlotte.  North  Carolina. 
Wilmington  will,  of  course,  remain  a 
Customs  port  of  entry,  with  existing 
levels  and  hours  of  commercial 
operations,  and  the  assignment  of 
adequate  staff,  sufficient  to  continue 
meeting  the  needs  of  the  Wilmington 
trade  community.  Accordingly,  Customs 
operational  services  in  Wilmington  will 
not  be  impaired  under  the  relocation. 

Therefore,  after  further  review  of  the 
matter,  Customs  has  determined  that  it 
is  in  the  public  interest  to  relocate  the 
headquarters  of  the  North  Carolina 
Customs  District  at  Charlotte,  North 
Carolina. 

Authority 

This  change  is  made  under  the 
authority  vested  in  the  President  by 
Section  1  of  the  Act  of  August  !•  1914, 38 
Stat.  623,  as  amended  (19  U.S.C.  2],  and 
delegated  to  the  Secretary  of  the 
Treasury  by  EO.  10289,  September  17. 
1951  (3  CFR 1949-1953  Comp.  Ch.  II). 
and  pursuant  to  the  authority  provided 
by  Treasury  Department  Order  No.  101- 
5.  dated  February  17. 1987  (52  FR  6282). 

Executive  Order  12291  and  Regulation 
Flexibility  Act 

Because  this  dociunent  is  related  to 
agency  organization  and  management,  it 
is  not  subject  to  Executive  Order  12291 
or  the  Regulatory  Flexibility  Act  (5 
\J.S.C.e0l,  etseq.). 


Drafting  Information 

The  principal  author  of  this  document 
was  Russell  Berger,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

List  of  Subiects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organization  and 
functions  (Government  agencies). 


Amendments  to  the  Regulations 

Part  101,  Customs  Regulations  (19  CFR 
part  101)  is  amended  as  set  forth  below. 

PART  101-GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101. 
Customs  Regulations  (19  CFR  part  101). 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  2, 66. 1202 
(General  Note  8,  Harmonized  Tariff  Schedule 
of  the  United  States),  1623. 1624.  unless 
otherwise  noted. 

§101.3    [AmwMtod] 

2.  The  list  of  Customs  regions, 
districts  and  ports  of  entry  in  S  101.3(b) 
is  amended  by  removing  "Wilmington. 
N.C.".  directly  below  "Norfolk,  Va." 
under  the  column  titled  "Name  and 
headquarters",  and  inserting  in  its  place, 
"Chariotte,  N.C.",  and  by  repositioning 
"Chariotte  (T.D.  56079)",  at  the  head  of 
the  column  tided  "Ports  of  entry",  in  the 
Charlotte,  North  Carolina,  District  and. 
in  appropriate  alphabetical  order 
thereunder,  "Wilmington,  including 
townships  of  Northwest  Wilmington, 
and  Cape  Fear  (E.0. 7761.  Dec.  3, 1937. 2 
FR  2679,  and  territory  described  in  E.O. 
10042,  Mar.  10. 1949, 14  FR  1155)". 
Carol  Hallatt. 

Commissioner  of  Customs. 

Approved:  November  22, 1991. 
John  P.  Simpson. 

Acting  Assistant  Secretary  of  the  Treasury 
(Enforcement). 

[FR  Doc.  92-354  Filed  1-7-92: 8:45  am] 
nUNMCOOf  < 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  201 

[Docket  Na  N-91-3342:  FR-3187-N-01] 

Title  I  Property  Improvement  and 
Manufactured  Home  Loans;  Equity 
Requirement  for  Certain  Property 
Improvement  Loans 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACnow:  Rule. 

summary:  On  October  18, 1991,  the 
Department  published  a  final  rule  in  the 
Federal  Register  (56  FR  52414). 
implementing  major  changes  to  reform 
the  Title  I  property  improvement  and 
manufactured  home  loan  programs.  The 
final  rule  added  a  new  S  20lio(a)(3)  to 
24  CFR  part  201  to  require  that  for  any 


property  improvement  loan  (or 
combination  of  such  loans  on  the  same 
property)  virith  a  total  principal  balance 
in  excess  of  $15,000.  the  borrower  must 
have  equity  in  the  property  being 
improved  at  least  equal  to  the  loan 
amount  However,  this  requirement  is 
not  applicable  to  any  loan  originated  by 
or  on  behalf  of  a  governmental 
institution  to  provide  assistance  to  a 
low-  or  moderate-income  family.  This 
Notice  provides  lenders  with  procedures 
to  follow  in  determining  the  market 
valve  of  the  property  being  improved 
and  in  evaluating  whether  the  borrower 
has  sufficient  equity  in  the  property  to 
qualify  for  a  loan. 

EFFECTIVE  DATE:  November  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Coyle,  Director,  Title  I 
Insurance  Division,  room  9158. 451 
Seventh  Street  SW.,  Washington,  DC 
20410.  Telephone  number  (202)  708-288a 
Hearing-  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  which  is 
(202)  708-4594.  (These  are  not  toll-free 
numbers.) 
SUPPLEMENTARY  INFORMATION: 

On  October  18, 1991,  the  Department 
published  a  final  rule  implementing 
major  changes  to  reform  the  title  I 
property  improvement  and 
manufactured  home  loan  programs.  One 
of  the  goals  of  program  reform  is  to 
require  more  secure  collateral  for 
property  improvement  loans.  In  line 
with  dds  goal,  die  Department  has.  for 
the  first  time,  established  an  equitj' 
requirement  jfor  certain  property 
improvement  loans. 

The  final  rule  added  a  new 
§  201.20(a)(3)  to  24  CFR  part  201  to 
require  that  for  any  property 
improvement  loan  (or  combination  of 
audi  loans  on  the  same  property)  with  a 
total  principal  balance  in  excess  of 
$15,000.  the  borrower  must  have  equity 
in  the  property  being  improved  at  least 
equal  to  the  loan  amount  However,  this 
equity  requirement  is  not  applicable  to 
any  loan  originated  by  or  on  behalf  of  a 
governmental  institution  to  provide 
assistance  to  a  low-  or  moderate-income 
family. 

This  Notice  provides  lenders  with 
procedures  to  follow  in  determining  the 
market  value  of  the  property  to  be 
improved  and  in  evaluating  whether  the 
borrower  has  sufficient  equity  in  the 
property  to  qualify  for  a  loan.  These 
procedures  are  applicable  to  any 
qualifying  property  improvement  loan 
(or  combination  of  sudi  loans)  for  which 
a  credit  application  is  approved  on  or 
after  November  IS,  1991.  On  loans 
originated  by  a  loan  correspondent 
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coinpliancc  witn  these  procednm  n  tre 
responsibinty  of  tw  losn  cuRvspuiidsnt. 

DefiaiHaM 

fai  (tetemB^ig  wfeetiier  a  loan  is 
exempted  from  the  equity  reqairement 
by  viffinc  of  the  fact  that  it  Witt  be 
ocigmided  by  or  oo  b^a]l  ol  • 
govemiaentat  iBstttatioB  tO'  provide 
assistaace  to  a  lam-  or  moderateHncome 
family,  the  feUomag  definitioas  »e 
applicable: 

"GoTemBenlri  institBtior^'  ah^  be  a 
Fedtfali  State  or  municipal  agency,  a 
Feder^  Reaetve  Baidca  Pednal  Hoaae 
Loan  Bank,  the  Federal  National 
Moit^i^e  Asaoctatioa  or  dw  Federd 
Home  Loan  hieftgage  Corporation. 

"Low-iacome  fai^y  is  one  whoee 
annual  income  does  not  exceed  80 
percent  of  the  BwdlaD  incfloie  for  the 
area,  with  adiustments  £et  smaUer  and 
larger  families.  This  is  the  saoie 
standard  esed  by  the  DepartBKnl  for 
virtually  all  of  its  housing  assistance 
programs  (see  24  CFR  813.102). 

"Moderate-income  famHy"  is  one 
whose  annual  income  is  between  80  and 
115  percent  of  the  median  income  for  the 
area,  with  at^nstmenta  fat  smallK  and 
larger  Camiliee.  Tliis  is  the  standard  used 
by  many  State  and  local  public  agaides 
that  utilize  the  title  I  program  in 
connection  with  their  housing  assistance 
and  neighborhood  revitalize tion  efforts. 

PBterminfaig  the  Borrower's  Equity 

To  determine  the  amount  of  the 
borrower's  equity  in  the  property  being 
improved,  the  Lender  shall  ascertain  the 
market  value  of  the  property  without 
taking  into  account  any  value  that 
would  be  added  by  the  proposed 
improvements,  and  then  subtract  the 
outstanding  principal  balances  of  all 
other  loans  that  are  secured  by  the 
property. 

The  lender  may  use  a  real  property 
appraisal  receivod  from  anoUier  source 
to  document  the  market  value  of  the 
property,  if  that  appraisal  was 
completed  within  one  year  prior  to  the 
date  of  loan  approval  and  meets  the 
appraisal  requirements  specified  in  this 
Notice.  In  those  localities  where  real 
estate  tax  assessments  are  updated  on 
an  annual  basis,  the  lender  may  accept 
the  current  tax  assessment  as 
documentation  that  die  equity 
requirement  has  been  met. 


All  real  property  appraisals  shaD  be 
carried  out  in  accordance  with  the 
current  edition  of  the  Uniform  Standards 
of  Professional  Appraisal  Practice,  as 
adopted  by  the  Appraisal  Standards 
Board  of  Tlie  Appraisal  Foundation.  The 
real  property  appraisal  report  shall  be  in 


wrftiBf .  and  tfie  lender  shatt  retain  a 
copy  Ox  oie  completeci  appreisof  report, 
indvding  any  woffcsheete  ar 
computatfens  prepared  by  t^  appraner, 
in  the  loan  tire. 

Qiialifiratinns  o£  the  Appraiiar 

LcBckrs  nay  ast  eidier  staff 
appcaiscrt  or  indepemisnt  fee 
appraisers;  however,  oaly  fiilly  quritfed 
appraisers  diell  be  selected  ta  pcrfom 
these  appraisala.  If  tb»  State  where  the 
property  is  bx:aled  as  adof  ted  appraiser 
lionsiag  or  certificatiaa  reqairemente, 
the  appraiser  amst  have  a  rahd  liceuK 
or  certifieation  in  that  State  Evidenee 
that  the  appraiser  has  been  licensed  or 
certified  by  the  State  diaH  be  retained 
by  the  lender. 

For  thoae  Statee  dial  do  not  yet 
require  a  Itceaae  or  certificadon  to 
perfimn  appraisals,  the  appraiaer  amst 
meet  the  mtaimiua  education  and 
experif  ace  cntaia  far  a  Licensed  Real 
Property  Appraiser  aa  adopted  by  the 
Appraiser  Qanlifirntinnn  Board  c>f  The 
Appraisal  Foundetioii.  These  minimum 
criteria  include  75  classroom  hours  of 
courses  in  subjects  related  to  real  estate 
appraisal  which  include  coverage  of  the 
Uidform  Standards  of  Professiaaal 
Appraisal  Practice,  and  the  equivalent 
of  two  years  of  appraisal  experience.  A 
resume  or  other  evidence  that  the 
appraiser  meets  these  minimum  criteria 
Shan  be  retained  by  the  lender. 

A  detailed  description  of  the  appraiser 
qualifications  criteria  adopted  by  the 
Appraiser  QuelificatioBS  Board  may  be 
obtained  from:  The  Appraisal 
Foundation,  102a  Vermont  Avenue, 
NW.,  suite  OOa  Washington,  DC  20005, 
Telephone  202-347-7722. 

AppBaiaalFee* 

The  titfe  I  regulations  at  24  CFR 
20I.2S(b](l}  have  been  revised  to  permit 
an  appraisal  tee  to  be  financed  with  the 
proceeds  of  a  property  improvement 
loan,  if  such  fee  is  incurred  by  the  lender 
in  connection  with  a  loan  in  excess  of 
$15,000.  The  lender  may  collect  the 
appraisal  fee  from  the  borrower  at  die 
time  of  loan  application;  if  the  loan  is 
made,  the  appraisal  fee  may  then  be 
included  in  the  loan  proceeds  disbursed 
to  the  borrower,  as  long  as  the  total 
amount  disbursed  does  not  exceed  the 
maximum  loan  amount  specified  in  24 
CFR201.ia(a}(ll. 

In  the  case  of  a  dealer  loan,  the  dealer 
may  pay  the  aj^raisal  fee  from  its  own 
resources  in  the  form  of  discount  points 
paid  to  the  tender,  as  long  as  the  dealer 
does  not  accept  any  reimbursement  for 
such  payment  from  the  borrower  or  any 
other  party  to  the  loan  transaction. 
Since  the  payment  of  the  appraisal  fee 
by  a  dealer  is  for  the  benefit  of  the 


borrower,  thts  procedure  is  permitted 
under  ac  CFR  Zm.l3. 

Authodty:  S«c  2.  Naboiwl  Uousiag^  Ast  (12 
U.S.C  1703);  KC.7(4).  Departmeot  of  Uou8ia( 
and  tTH>aitDieveIopm«Qt  Act  (42  D.S.C 
3535(dn. 

Datad:  December  30.  IWl. 
Aitfaurl.  HiO. 

AssistaatSKretary  for  Housing-Fgdeml 
Housing  Conujussiotter. 
^  Doc.  K-297  Filed  1-7-42;  a.-4S  ma\ 


DEFAimiBIT  OP  LABOR 

Waga  and  Hour  DMakNi 

29  CFR  Part  510 

ImplafNantatian  olttM  wmmim  Waf* 
Praviaiana  of  tba  1989  Amaadaianla  t» 
ttw  Fair  Labor  Standarda  Act  to  Puerto 
Rico 

AQENCV!  Wage  and  Hour  Dlrision, 

Employment  Standards  Administration, 

Leber. 

action:  Publication  of  regulatory  impact 

analysis;  request  for  comment 

SUMMAWv:  This  document  provides  the 
Departmenf  s  regnlatory  impect  antdysis 
for  interim  final  regulations 
implementing  the  minimum  wage 
provisions  of  the  1909  Amendments  to 
the  Fair  Labor  Standards  Act  (FLSA)  in 
Puerto  Rico. 

DATES:  Comments  ace  due  on  or  before 
February  7, 1092. 

ADORESSCS:  Submit  written  commente 
to  Samu^  Oi  Walker,  Acting 
Administrator,  Wage  and  Hour  Diviaioo. 
BSA.  U.Si  Department  of  Labor,  room  S- 
3502,  200  Coortitntion  Avenue.  NW., 
Waehingtoa,  DC  202ia  Commenters 
who  wi^  to  receive  notification  of 
receipt  of  comments  are  requested  to 
include  a  self-addressed,  stamped  poet 
card. 


}.  Dean  Speer,  Director.  Division  of 
Policy  and  Analysis.  Wage  and  Hour 
Division,  U.S.  Department  of  L,abor, 
room  S-3608, 200  Constitution  Avenoe, 
NW.,  Washington.  DC  20210,  {202T  SZ3- 
8412.  This  is  not  a  toll-free  mmiber. 
supPLEMEirrAinr  nvoaMATiON:  On 
March  30, 1990,  interim  final  regulations 
were  published  in  the  Federal  Ragjstet 
(55  FR 121141  implementing  the 
minimum  wage  provisions  of  the  1989 
Amendments  to  the  Fair  Labor 
Stcmdarda  Act  CFLSA)  inthe 
Coairaoawealth  of  Paerto  Rico. 
Aaiendmeirts  to  tMa  imtrim  final  rote 
concerning  the  phase^hi  of  the  minimum 
wage  in  agricultural,  and  indastries  with 
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fewer  than  three  reporting  employere 
were  published  in  the  Fedbral  Register 
oh  September  27, 1990  (55  FR  39574). 
October  1, 1990  (55  FR  39958],  and 
December  27. 1990  (55  FR  53246).  The 
interim  fmal  rule  of  March  30, 1990, 
stated  at  55  FR  12117  that  it  was  not 
feasible  to  follow  the  procedures  of 
Executive  Order  12291  due  to  deadlines 
imposed  by  statutory  minimum  wage 
increases  and  that  the  Department's 
preliminary  Regulatory  Impact  Analysis 
would  be  published  at  a  later  date.  A 
review  of  information  on  the  cost  impact 
of  the  above  interim  final  rules  has  been 
completed  and  this  document  provides 
the  Department's  preliminary  regulatory 
impact  analysis  under  Executive  Order 
12291. 

Background 

On  November  17, 1989,  the  Fair  Labor 
Standards  Amendments  of  1989  (Pub.  L 
101-157)  were  enacted.  These 
Amendments  provide,  among  other 
provisions,  that  the  increases  in  the 
statutory  minimum  wage  required  under 
section  6(a)(1)  of  RSA  (to  $3.80  an  hour 
effective  April  1, 1990,  and  to  $4.25  an 
hour  efl^ective  April  1, 1991)  would  be 
phased  in  over  extended  periods  of  time 
in  the  Commonwealth  of  Puerto  Rico. 
Except  in  the  case  of  employees  of  the 
United  States,  and  of  hotels,  motels, 
restaurants,  and  certain  other  food 
service  establishments  or  activities, 
employers  in  industries  in  which  the 
average  hourly  wage  is  less  than  $4.65, 
including  the  Commonwealth  of  Puerto 
Rico,  the  municipalities,  and  other 
governmental  entities,  are  eligible  for  an 
extended  phase-in  period. 

The  Amendments  establish  four 
different  categories  or  tiers  based  on  the 
average  hourly  earnings  of  employees  in 
the  subject  industry  or,  in  the  case  of 
Tier  Four,  for  certain  employees  of  the 
Commonwealth  and  the  municipalities. 
Tier  One  calls  for  minimum  wage 
increases  identical  to  those  required  on 
the  mainland.  Tiers  Two.  Three,  and 
Four  provide  for  extended  phase-in 
periods — five,  six,  and  seven  equal 
increments,  respectively,  until  the 
minimum  wage  of  $4.25  is  reached. 

To  qualify  for  one  of  the  extended 
phase-in  periods  under  Tiers  Two, 
Three,  or  Four,  Conference  Report  101- 
47  >  states  that  the  Commonwealth 
would  "be  required  to  furnish  official 
survey  data  substantiating  that  any 
industry's  average  hourly  wage  is  below 
either  the  $4.65  or  the  $4.00  threshold 


>  CanfetenM  Report  101-47  (lOlit  Cong.,  lit 
ScM..  May  8.  isae)  on  a  vetoed  l>ill  (HJL  2)  which  it 
identical  to  the  enacted  provisioaa  with  teepect  to 
the  Cotninonwealth,  baa  been  declaicd  authoritative 
for  the  enrolled  bill  by  a  floor  atatemcot  of  Senator 
Kennedy  (Cons.  Rec  S.  147DS,  Nov.  S,  1S8Q). 


levels."  The  Conference  Report  goes  on 
to  acknowledge  that  "the  only  such  data 
available  are  provided  in  Puerto  Rico's 
annual  Census  of  Manufacturing 
[Industries]  *  *  *."  The  Conference 
Report  also  states  that  "the  government 
intends  to  collect  additional  data  where 
appropriate"  and  that  the  "data  shotdd 
be  at  a  level  of  specificity  comparable  to 
the  four  digit  Standard  Industrial 
ClassiHcation  (SIC)  code  level, 
consistent  with  the  average  hourly 
earnings  data  published  by  the 
Department  of  Labor."  SIC  Manual  code 
references  are  to  the  Standard  Industrial 
Classification  (SIC)  Manual,  Executive 
Office  of  the  President,  Office  of 
Management  and  Budget 

The  above  interim  rule  and 
amendments  designated  applicable  tiers 
for  employers  in  Puerto  Rico  by 
Standard  Industrial  Classification  (SIC) 
codes  based  on  statutory  specifications, 
data  provided  in  Puerto  Rico's  annual 
Census  of  Manufacturing,  and  average 
hourly  earnings  data  collected  by  the 
Commonwealth  government. 

Summary  of  Pnliminaiy  Regulatory 
Impact  Analysis 

/.  Introduction 

The  1989  Amendments  to  the  Fair 
Labor  Standards  Act  (FLSA)  provided 
for  a  two  step  phase-in  increase  in  the 
minimum  wage  for  all  covered  activities 
on  the  mainland:  To  $3.80  an  hour 
effective  April  1, 1990,  and  to  $4.25  an 
hour  one  year  later.  With  respect  to  the 
Commonwealth  of  Puerto  Rico,  the 
Congress  in  enacting  the  FLSA 
Amendments  of  1989  established  a 
series  of  four  levels  or  tiers  of  minimum 
wage  increases  that  become  effective 
over  an  extended  period  of  four,  five, 
and  six  years.  This  extended  phase-in 
schedule  was  provided  for  in  recognition 
of  current  economic  conditions  in  Puerto 
Rico,  necessitating  some  relief  from  the 
two  step  mainland  minimum  wage 
increase,  especially  for  many  smaller 
and  labor  intensive  industries  and 
commonwealth  and  municipal 
government  entities. 

The  following  analysis  estimates,  in 
two  different  ways,  what  the  total  wage 
bill  would  be  under  a  6-year  phase-in  of 
the  minimum  wage.  The  analysis 
concludes  that  the  added  wage  bill 
would  be  $1.0  to  $1.1  billion,  and  that  it 
is  reasonable  to  assume  that  the  order  of 
magnitude  of  the  wage  bill  would  be 
similar  even  if  all  the  minimum  wage 
increases  were  required  to  occur  in  the 
first  two  years  after  enactment  of  the 
Act  as  on  the  mainland.  The  analysis 
then  discusses  the  likely  short-term  and 
longer-term  economic  effects  of  such  a 
wage  bill  e.g..  on  employment  The 


analysis  concludes  that  both  shorter  and 
longer  term  adverse  effects  would  likely 
be  greater  if  the  minimum  wage  changes 
had  been  compressed  into  two  years, 
compared  to  the  6-year  phase-in  that  the 
act  mandates. 

Absent  the  special  extended  phase-in 
provision  applicable  only  to  Puerto  Rico, 
all  covered  business  and  government 
activities  would  have  had  to  adjust  to 
the  new  minimum  wage  rates  on  the 
same  two  year  schedide  applicable  to 
covered  activities  on  the  mainland.  The 
analysis  concludes  that  the  economic 
impact  of  this  adjustment  would  have 
been  felt  much  sooner,  and  caused  a 
greater  shock  with  a  greater  potential 
for  causing  disruptions  to  the  Puerto 
Rico  economy  (especially  in  the  smaller 
and  more  labor  intensive  industries  and 
with  Commonwealth  Corporations  and 
mimicipal  governments)  than  those 
associated  with  the  extended  six  year 
phase-in  of  new  minimum  wage  rates. 

//.  Estimating  Cumulative  Wage  Bill 
Effects  of  a  6-year  Phase-in 

Two  alternate  assumptions  were  used 
to  estimate  the  cumulative  wage  bill 
effects  of  1989-1996.  The  first  assumed 
no  employment  growth.  The  second 
assumed  employment  growth  based  on 
historical  experience. 

No-growth 

Hie  effects  of  the  tier  phase-in  of  new 
minimum  wage  rates  were  measured  by 
determining  the  aggregate  increases  in 
the  average  hourly  wage  rates  in  the 
various  sectors  of  the  Puerto  Rico 
economy,  without  consideration  of 
employment  growth.  In  order  to  do  this 
the  increase  in  average  hourly  earnings 
and  in  average  monthly  earnings  were 
determined  for  each  sector.  The  effects 
as  of  1996,  the  last  year  of  the  phase-in, 
were  measured.  By  that  time,  all  sectors 
will  be  required  to  pay  a  minimum 
hourly  wage  rate  of  $4.25. 

The  same  data  used  to  determine  the 
tier  structure  for  the  various  sectors  of 
the  Puerto  Rico  economy  were  used  to 
perform  this  analysis,  lliese  data  were 
provided  by  the  Commonwealth 
government  and  are  included  in 
Appendix  Tables  A1-A5.  The  data  lists 
by  industry,  municipality,  government 
agency,  or  public  organization,  the  total 
number  of  employees,  number  of  non- 
supervisory /production  employees, 
average  hourly  wage  rate,  and  number 
of  hours  worked  per  month.  Monthly 
hours  paid  were  assumed  to  be  162.5 
hours  per  non-supervisory /production 
employee,  based  on  information 
supplied  by  the  Puerto  Rico  Bureau  of 
Labor  Statistics.  The  monthly  wage  bill 
for  eadi  industry,  municipality, 
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government  agency,  or  public 
organization  for  1989,  prior  to  any 
change  in  the  FLSA  minimum,  is 
presented  in  the  tables  in  the  columns 
headed  "1989  Wage  Bill". 

By  1996,  all  industries  are  required  to 
be  paying  a  minimum  hourly  wage  rate 
of  $4.25.  In  fact,  most  employees  will  be 
earning  at  least  $4.25  by  1995  since  the 
last  year  of  the  phase-in  applies  only  to 
a  subset  of  non-supervisory  employees 
of  municipal  governments  and  public 
organizations.  If  it  is  assumed  that  six 
years  (from  April  1, 1990  to  April  1, 1996) 
allows  time  for  the  effects  of  a  changing 
wage  distribution  *  to  work  themselves 

*  Theae  include  disemployment  effects,  changes 
in  the  factor  mix,  productivity  changes,  and  the 
effects  of  higher  wages  on  aggregate  demand  and 
total  product 


through  the  Puerto  Rico  economy,  then 
an  estimate  of  the  total  wage  bill  in  1996 
at  the  end  of  all  phase-in  periods  can  be 
made. 

Estimation  of  the  1996  wage  bill  relies 
on  the  assiunptions  that  by  1996. 
aggregate  wage  bill  inflation  due  to  the 
increasing  minimum  wage  rate  is  such 
that  the  relationship  between  the 
average  hourly  wage  rate  and  the 
statutory  minimum  for  each  industry, 
municipaUty,  state  agency,  and  public 
organization  will  be  the  same  as  it  was 
in  1989,  prior  to  the  begiiming  of  the 
phase-in  periods;  that  by  1996  there  has 
been  no  net  decrease  in  the  employment 
level  due  to  disemployment  effects  of 
interiin  minimum  wage  rate  increases; 


and  that  there  is  full  compliance  with 
the  law. 

Appendix  Tables  A1-A5  each  include 
columns  that  show  the  differential  that 
exists  between  the  average  hourly  wage 
rate  and  the  1989  FLSA  minimum  and 
the  level  of  the  average  hourly  wage  rate 
in  1996  if  this  differential  were  to  remain 
constant  Continuing  to  use  the 
convention  that  each  non-supervisory/ 
production  employee  works  162.5  hours 
per  month  resiilts  in  the  estimates  for 
monthly  wage  bills  by  industry  and 
sector  for  1996.  The  siunmary  table 
below  illustrates  the  1989  and  1996 
monthly  wage  bills  by  industry  and 
sector. 


1989 


1906 


Mwxifacturing 

hkxwnanutactunng .... 
CofTtfnonwooltti  Gvt.. 

Municipalities 

Public  Org 

Agriculture..-.......---. 


$118,305,064 

114.86a02e 

36J00.014 

23J42.S81 

23.000.749 

2,306,514 


$150,089,658 

145,487,894 

48301,906 

30,248,025 

27,777.180 

2,925,686 


$31,783,092 

30,804,006 

9310,992 

8.405,464 

4,877,411 

819.152 


Derivation  of  the  wage  bill  differential 
for  the  1989-1996  period  is  completed  by 
totalling  the  difference  for  each  sector 
and  multiplying  by  twelve.  Thus,  the 
increase  in  the  aggregate  wage  bill  for 
the  Puerto  Rico  economy  between  1989 
and  1996  due  to  the  phase-in  of  the  new 
minimum  wage  rate  as  required  by  the 
1989  FLSA  Amendments  is 
approximately  $1,010,420,124. 
Growth 

Alternatively,  we  can  assume  that  the 
Puerto  Rico  economy  will  experience 


employment  growth  between  1989  and 
1996  similar  to  its  historical  growth 
experience.  Aggregate  employment  level 
data  '  were  used  to  derive  average 
annual  employment  growth  rates 
between  1980  and  1987  of  —0.31%  in  the 
manufacturing  sector  3.13%  in  the 
nonmanufacturing  sector  0.54%  in 
municipal  governments;  1.4%  in  the 
Commonwealth  government;  and  1.4%  in 

■  From  Employment  Hour*,  and  Earning*.  State* 
and  Areas,  1072-87.  Volume  V,  U.S.  Department  of 
Labor.  Bureau  of  Labor  Statistics,  March  1960. 


public  organizations.  Growth  in 
agriculture  employment  is  assumed  to 
be  zero.  Appendix  Tables  A6-A10 
illustrate  the  new  employment  levels 
and  associated  wage  bill  in  1996.  The 
new  wage  bills  are  in  the  columns 
headed  "1996  Wage  Bill  (Scenario  2)". 
The  summary  table  below  illustrates  the 
1989  and  1996  monthly  wage  bills  by 
industry  and  sector  that  result  after 
assuming  employment  level  growth 
rates  as  listed  above. 


It 


Manutecturing.. 


Nonmanufacturing-.. 
CowiHwniDaallh  Gvt- 
Munlcipalitioa  -.—..—. 

PuMoOrg 

AQriciiHufB.^ _.« 


$118,306384 

114,862328 

36300314 

23342361 

23,000,748 

2306314 


$140324378 

150321338 

47,467,133 

30,411364 

28,186340 

2325386 


$31318,414 

36358,111 

10386310 

Or9BBt0O3 

5,086301 

618,152 


Derivation  of  the  wage  bill  differential 
for  the  1989-1996  period  is  completed  by 
totalling  the  difference  for  each  sector 
and  multiplying  by  twelve.  Thus,  the 
increase  in  the  aggregate  wage  bill  for 
the  Puerto  Rico  economy  between  1989 
and  1996  due  to  the  phase-in  of  the  new 
minimum  wage  rate  as  required  by  the 
1989  FLSA  Amendments  and  assuming 
aggregate  employment  level  grotvth 
rates  similar  to  previous  experience  is 


approximately  $1.073,963.88a 
Summary 

Thus,  the  two  scenarios  produce  a 
range  within  which  the  increased  wage 
bill  may  fall  Based  on  our  estimates,  by 
1996,  the  increase  in  the  wage  bill  across 
all  industries  and  sectors  in  Puerto  Rico 
will  be  between  $1,010,420,124  and 
$1,073,963380,  that  is,  approximately  $1 
bUlioD. 


ni.  Estimating  Cumulative  Wage  Bill 
Effects  of  a  7Vo  Year  Phase-in 

Consideration  was  given  to 
calculating  the  wage  bill  cost  of  a  2-year 
phase-in  of  the  1060  amendments 
directly,  rather  than  estimating  only  the 
6-year  phase-in  cost  and  then  using  it  as 
a  surrogate  for  the  2-year  cost  A 


614 


/  VoL  57,  Na  5  /  Wednesday,  fanuary  8, 1902  /  Rules  and  Regnla^ons 


dednon  not  to  do  80  was  saade  far 

several  reasons: 

A.  Certain  data  are  not  available. 
Data  on  Tier  4  employers  does  not  exist, 
and  data  on  non-manufacturing  and 
agricultural  sectors  are  only  samples. 

B.  The  $1  J)  to  $1.1  billion  6-year  costs 
is  also  80  high  that  it  is  clear  tiiat,  even 
If  the  2-year  calculation  produced  a 
lower  figure,  economic  dislocatioa 
would  be  substantial 

C  Sisnifican^  differences  between  the 
2-year  and  ft-yesET  pbase-m  costs  would, 
in  fact,  be  unlikely.  A  samite  of 
employers'  wage  bills  comi^essed  into  2 
years  was  fiound  to  be  of  the  sane  ordCT 
of  magnitude  as  that  for  6  years. 


D.  IHnafly,  given  Bieftedoioglcal 
liBHtatians  discussed  earlier,  tins  report 
does  not  give  specific  levels  of 
disemployment,  or  of  resultant  increases 
in  wages  and  prices,  that  would  residt 
from  the  added  wage  bill  cost 

In  short,  it  wodd  be  necessary  to 
complete  a  detailed  survey  over  an 
extended  period  of  time  in  order  to  fully 
assess  the  impact  on  Puerto  Rico  of  the 
extended  phase-in  of  minimum  wage 
increases  vis-a-vis  the  effects  of 
applying  the  mainland  two  year  phase- 
in.  Despite  the  limitations  described 
above,  certain  analysis  can  be  done  and 
conclusions  drawn  based  on  information 
currently  available. 


TV.  Effects  cf<t  2-year  Vs.  6-year  Phase- 
in  of  Wage  Bitt 

For  example,  a  review  of  the  foflowing 
tables  indicates  that  as  a  result  of  the 
extended  phase-in  schedule  provided  for 
covered  btistnesses  in  tier  two,  three 
and  four,  these  employers  have  had  a 
relief  or  a  do&u  savings  of  25-30  coits 
an  hour  for  each  minimura  wage  worker 
in  1991,  with  further  progressively 
smaller  saviqgs  through  1995. 
Individually,  for  example,  a  small  finn 
covered  in  tier  two  has  an  opportunity 
to  save  25  cents  an  hour  in  1990, 55  cents 
an  hour  in  1991, 35  cents  an  hour  in  1992 
and  20  cents  an  hour  in  1993  for  each 
minimum  wage  worker  employed. 


Minimum  Wahf  Rates  Effective  April  1st  of— 

Tier 

1990 

1991 

1992 

1993 

1994 

1995 

1996 

1 „ 

$3.80 
3.55 

aso 

3.50 

U2&- 
3.70 
3.65 
3.60 

!          . 

?    ,,   ,                     ,     „               ,                                         , 

S3.90 
3.80 
3.75 

$4.05 
3.95 
3.85 

$4.25 
4.10 
AM 

?  ..                                             .                  .                 ,     ,  

$4.25 

4.10 

* 

S4.2S 

Tiw 

* 

Rico 

1     • 

9                                                                      ,                                                                                                                     

.25 
.30 

.55 
.60 
.85 

.35 
.45 
.SO 

.20 
.30 
.40 

9 

.15 
.25 

■ 

4 

.15 

_ 

It  is  important  to  realia  that  while  the 
impact  of  these  potential  savings  aa^t 
be  small  compared  to  the  IHierto  Rico 
economy  as  a  v/hole,  the  impact  on 
certain  industries  can  be  quite  large 
since  the  relief  extended  is  targeted  at 
generally  smaller  businesses  that 
historically  have  small  numbers  of 
workers  and  have  a  larger  proportion  of 
workers  paid  at  ornear  the  required 
mimmum  wage. 

Further,  eadb  time  die  statutory 
nunimum  wage  rate  is  increased,  there 
wffl  be  interim  effects  cauwd  by  each 
•nooa!  incremental  minimum  wage  rate 
increase  across  all  sectors.  The  first  of 
these  interim  effects  can  be  estimated 
by  using  the  ciurent  wage  distribution  to 
determine  the  approximate  number  of 
employees  that  earn  at  or  below  the 
minimum  wage  at  the  beginning  of  the 
first  phase-in  period.  Other  annual 
iaterim  effects  will  include 
disemployment  effects  among  the  lowest 
paid,  least  skilled  workers.  l%is  occurs 
whenever  the  minimum  wage  is 
increased. 

Using  industry  wage  and  employment 
data  from  the  Current  Population  Survey 
(CPS)  for  total  employment  in  the  United 
States  economy,  and  wage  and 


employment  data  obtained  from  a 
special  survey  conducted  by  the 
Commonwealth  government  for  the 
agriculture  sector,  wage  distribution 
data  presented  in  the  table  below  were 
derived. 


V.  Wage  Distribution 

$0.00- 
3.35 

$3.36- 
3.79 

$3.80- 
4.24 

$4.25+ 

AB  Industries.. 
Nonmanu- 

Manulactur- 
ing_ 

Agriculture 

3.7% 

4.53 

iJ30 
14.07 

3X12% 

3.62 

1.29 
74.33 

4.72% 

5.52 

^43 
11.61 

88.57% 
87.70 
94.98 

For  lack  of  better  total  employment 
and  wage  data,  it  is  assumed  that  the  all 
industry  wage  distribution  applies  for 
the  municipal  government,  public 
organization,  and  Commonwealth 
government  sectors.  Hiis  assumption  is 
Kkely  to  lead  to  an  understatement  of 
the  number  of  employees  in  these 
sectors  earning  low  "wage  rates. 
Neverfteless,  application  of  the  wage 
distribution  data  to  the  total 
employment  data  in  Appendix  Tables 
A1-A5  results  in  an  estimate  of  25,212 


employees  in  Puerto  Rico  earning  less 
than  $3.80  per  hour  as  of  March  31, 1990. 
This  means  that  25,212  employees  were 
directly  affected  by  the  increase  in  the 
mifliffium  wage  rate  to  $3.80  mandated 
as  df  April  1,"1990.  Further  application  of 
wage  distribution  data  to  the  total 
employment  data  yields  an  estimate  of 
16,123  employees  that  earned  between 
$3.80  and  $4.25  per  hour  as  of  March  31, 
1990.  This  group,  combined  with  those 
earning  less  than  $3.60,  will  be  directly 
affected  by  the  second  year  increase  in 
the  minimum  wage  rate  to  $4.25.  Thus, 
the  first  year  wage  rate  increase  will 
directly  affect  25,212  employees  and  the 
second  year  increase  will  directly  affect 
41,335  or  less  employees. 

In  addition  to  these  direct  effects, 
each  time  the  minimum  wage  is 
increased,  those  already  being  paid  j&st 
above  what  the  new  minimum  will  be 
will  probably  experience  an  increase  in 
their  wage  rates  as  well.  This  increase  is 
considered  an  indirect  effect  Thus,  the 
initial  increase  in  the  minimum  wage    - 
rate  results  tn  a  ratcheting  upwards  of 
other  wage  rates.  Those  rates  closest  to 
the  new  minimum  wage  rate  are 
affected  first  and  usually  to  a  greater 
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extent  than  wage  rates  that  are 
signiBcantly  higher  than  the  minimum. 

Unfortunately,  there  is  no  way  to 
safely  estimate  the  magnitudes  of  these 
direct  and  indirect  effects.  First  and 
second  year  increments  in  the  aggregate 
wage  bill  can  not  be  estimated  by  using 
what  is  known  about  the  number  of 
employees  directly  affected,  because 
there  is  no  way  to  know  with  enough 
certainty  what  their  average  hourly 
wage  rate  is.  Only  the  range  within 
which  their  average  hourly  wage  rate 
falls  is  known.  Nor  can  the  indirect 
effect  be  estimated,  because  it  is  not 
known  with  enough  certainty  how  many 
employees  earning  just  above  the  new 
minimum  wage  rate  will  actually 
experience  a  wage  increase  in  response 
to  an  increase  in  the  statutory  minimum. 

Notwithstanding  these  uncertainties, 
certain  conclusions  can  be  drawn  about 
shorter  vs.  longer-term  effects: 

A.  After  2  years,  there  will  likely  be 
reduced  total  output,  labor  force 
participation,  and  employment  for  the 
Puerto  Rican  economy,  especially 
among  low  skilled  persons,  if  the  total 
minimum  wage  increase  were  to  be 
compressed  into  those  two  years.  Such  a 
degree  of  adverse  economic  effects  will 
not  occur  if  employers,  after  two  years, 
had  only  been  required  to  implement 


part  of  the  minimum  wage  increases  as 
part  of  a  total  6-year  phase-in  plan. 

B.  After  6  years,  output  and 
employment  would  likely  have 
recovered  from  the  short-term  effects  of 
a  2-year  phase-in  of  the  minimum  wage. 
However,  the  output,  income  and 
adverse  social  costs  of  unemployment 
lost  in  the  first  5  years  would  not  be 
recoverable.  In  addition,  there  would 
have  been  a  substitution  of  capital  for 
labor  that  would  possibly  result  in  some 
permanent  adverse  effects  on  certain 
industries  and  in  loss  of  low-skilled 
jobs,  which  would  particularly  impact 
on  the  large  numbers  of  less  educated 
workers,  including  youth.  By  contrast, 
by  the  6th  year  of  a  6-year  phase-in, 
these  groups  would  likely  have  more 
opportunities. 

In  sum,  while  the  data  available 
allows  for  only  rough  estimates,  had  the 
Congress  not  provided  an  extended 
phase-in  period  for  Puerto  Rico 
employers  to  adjust  to  the  higher 
minimum  wage  rates,  the  increase  in  the 
aggregate  wage  bill  under  a  two  year 
phase-in  period  would  have  been  under 
one  billion  dollars,  and  would  have  been 
accompanied  by  other  serious 
macroeconomic  effects  such  as 
unemployment,  inflation,  and  reductions 
in  aggregate  demand  and  total  product. 


The  greatest  impact  would  have  been  on 
smaller  businesses,  which  generally 
employ  small  numbers  of  workers  with 
hi^er  percentages  paid  at  or  near  the 
applicable  minimum.  The  impact  would 
also  have  been  felt  in  certain 
Commonwealth  corporations  and 
municipal  government  entities.  These 
macro-effects  are  greatly  mitigated  with 
the  six  year  phase-in  period  provided  for 
Puerto  Rico. 

This  dociunent  was  prepared  under 
the  direction  and  control  of  John  R. 
Frasert,  Acting  Administrator,  Wage 
and  Hour  Division,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor. 

List  of  Subjects  in  29  CFR  Part  510 

Employment,  Investigations,  Labor, 
Law  enforcement,  Puerto  Rico, 
Incorporation  by  reference.  Minimum 
wages. 

Signed  at  Washington.  DC.  on  this  3l8t  day 
of  December,  1991. 
Caii  M.  Domingun, 

Assistant  Secretary  For  Employment 
Standards. 
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$119,192 

2096 

671 

210 

$6.55 

34,125.0 

$223,519 

95.5 

$8.31 

$283,569 

2097 

95 

72 

$3.32 

11,700.0 

$38,844 

-0.9 

$4.21 

$49,280 

2098 

75 

60 

$4.93 

9,750.0 

$48,068 

47.2 

$6.25 

$60,981 

2099 

138 

128 

$4.45 

20,800.0 

$92,560 

32.8 

$5.65 

$117,427 

21 

1177 

1026 

$6.39 

166,725.0 

$1,046,747 

90.7 

$8.11 

$1,327,963 

2111 

257 

209 

$10.57 

33,962.5 

$358,984 

215.5 

$13.41 

M55,427 

2121 

856 

760 

$5.20 

123,500.0 

$642,200 

55.2 

$6.60 

$814,731 

2131 

63 

56 

$4.94 

9,100.0 

$44,954 

47.5 

$6.27 

$57,031 

2141 

1 

1 

$3.75 

162.5 

$609 

II.9 

$4.76 

$773 

22 

3839 

3427 

$4.69 

556,887.5 

$2,606,263 

40.0 

$5.95 

$3,306,453 

2211 

449 

37$ 

$6.18 

61.100.0 

$377,598 

84.5 

$7.84 

$479,042 

2241 

30 

23 

$5.92 

3,737.5 

$22,126 

76.7 

$7.51 

$28,070 

2251 

835 

763 

$4.96 

123,987.5 

$614,978 

48.1 

$6.29 

$780,196 

2253 

1765 

1595 

$4.43 

259,187.5 

$1,148,201 

32.2 

$5.62 

$1,456,672 

2254 

618 

563 

$3.91 

91,487.5 

$357,716 

16.7 

$4.96 

$453,819 

2261 

3 

2 

$3.42 

325.0 

$1,112 

2.1 

$4.34 

$1,410 

2262 

19 

10 

$4.99 

1,625.0 

$8,109 

49.0 

$6.33 

$10,187 

2273 

102 

80 

$5.14 

13.000.0 

$66,820 

53.4 

$6.52 

$84,772 

2281 

18 

15 

$3.94 

2,437.5 

$9,604 

17.6 

$5.00 

$12,184 

23 

32201 

30277 

$4.09 

4,920,012.5 

$20,111,104 

22.1 

$5.19 

$25,514,087 

2311 

2765 

2595 

$3.77 

421.687.5 

$1,589,762 

12.5 

$4.78 

$2,016,862 

2321 

2825 

2686 

$4.04 

436,475.0 

$1,763,359 

20.6 

$5.13 

$2,237,097 

2322 

1994 

1865 

$4.91 

303,062.5 

$1,488,037 

46.6 

$6.23 

$1,887,808 

2323 

473 

457 

$4.45 

74,262.5 

$330,468 

32.8 

$5.65 

$419,251 

2325 

1788 

1712 

$4.12 

278,200.0 

$1,146,184 

23.0 

$5.23 

$1,454,114 

2326 

3126 

3027 

$3.97 

491,887.5 

$1,952,793 

18.5 

$5.04 

$2,477,424 

.  2329 

729 

674 

$3.96 

109,525.0 

$433,719 

18.2 

$5.02 

$550,241 

2331 

1003 

926 

$3.84 

150,475.0 

$577,824 

14.6 

$4.87 

$733,060 

2335 

1350 

1215 

$3.86 

197,437.5 

$762,109 

15.2 

$4.90 

$966,854 

2337 

128 

109 

$3.81 

17.712.5 

$67,485 

13.7 

$4.83 

$85,615 

2339 

1415 

1314 

$4.15 

213,525.0 

$886,129 

23.9 

$5.26 

$1,124,193 

2341 

3877 

3716 

$4.01 

603,850.0 

$2,421,439 

19.7 

$5.09 

$3,071,974 

^ 
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t 

TOitt 

namic 

Av«rasc  HtHiilf^ 

TBW 

ivw 

FerceatiMier- 

AvmgtHoMly 

im 

SIC 

Pmploy- 

taan 

Earaiiigl 

HflMB^ 

.       Wii» 

•aoefeMB89 

EMOMgK 

^W«Re 

Number 

fncnt' 

Woiken 

1989 

Paid: 

BSIf 

Miainom  Wage 

1996 

BUI 

1 

1 

2342 

6689 

4345 

$4.30 

1.031,067.5 

$1.4331569 

28.4 

$5.46 

$$,624,677 

2353 

447 

380 

S3.83 

61.750.0 

$236403 

14.3 

$4.86 

$300,010 

2361 

1582 

1482 

$3.78 

280,825.0 

$no.3i9 

12.8 

$4.80 

$1,154,882 

2369 

570 

5*7 

$3.97 

84.012.S 

$333.00 

n.s 

$5.04 

$423,135 

- 

2W 

sa 

48 

$3.58 

7,800.0 

$27,924 

6^ 

$4.54 

$35,426 

- 

2387 

24 

18 

$3.60 

2.925.0 

»04ao 

7.5 

$4.57 

S13,3S» 

' 

2389 

86 

73 

$3.69 

U, 862.5 

$43,773 

10.1 

$4.68 

$55432 

2391 

123 

87 

$4.10 

14.137.5 

$57,964 

22.4 

$5.20 

$7343* 

2392 

393 

344 

$3.94 

SS.900.0 

$220^46 

17.6 

$5.00 

$279,417 

2393 

460 

436 

$3.59 

70.850.0 

$254,312 

7.2 

$4.55 

$322,683 

2395 

60; 

55 

$4.16 

8.937.5 

$37;  J  80 

24.2 

$5.28 

$47,169 

- 

2396 

199 

161 

$4.08 

26.162.5 

$108,743 

21.8 

$5.18 

$135,420 

2399 

37 

35 

$3.37 

5.687.5 

$19,167 

0.6 

$4.28 

$24416 

24 

1016 

789 

$4.16 

128.212.5 

$832,795 

24.2 

$5.28 

$675,934 

2421 

19 

15 

$3.40 

2,437.5 

$8,288 

14 

K3I 

$10414 

2431 

316 

209 

$4.30 

33.962.5 

$146<039 

28.4 

$5.46 

$185,273 

2434 

457 

382 

$4.18 

62,075.0 

$299*474 

24.8 

$5.30 

$329,183 

2435 

7 

6 

$3.59 

975.0 

$3,500 

7.2 

$4.55 

$4,441 

2448 

107 

90 

$3.85 

14.625.0 

$56,306 

14.9 

$4.88 

$71,433 

24S1 

13^ 

9 

$3.62 

1,462.5 

$8J94 

8.1 

$4.59 

$6,717 

2491 

S» 

47 

$4.26 

7.637.5 

$32436 

27.2 

$5.40 

$41,277 

2499 

38 

31 

$4.24 

5,037.5 

$21,359 

26.6 

$5.38 

$27,097 

25 

2190 

1725 

$4.05 

280.312.5 

$l.I27.0«7 

20.9 

$5.14 

$4,429,785 

2511 

451. 

382 

$3.58 

62,075.0 

$222,229 

6.9 

$4.54 

$281,932- 

2512 

14S 

117 

$3.67 

19.012.5 

$69,776 

9.6 

$4.66 

$88,522- 

2514 

109 

86 

$3.48 

13,975.0 

$«t»633 

3.9 

$4.41 

$61,69» 

2515 

286 

189 

$4.28 

30.712.5 

$13M50 

27.8 

$5.43 

$166,764 

2517 

42 

37 

$3.95 

6.012.5 

$23,749 

17.9 

$5.01 

$30,130 

2519 

41% 

309 

$3.77 

50,212.5 

$t««.301 

12.S 

$4.78 

$240, 15» 

2521 

4» 

31 

$4.38 

5,037.5 

$22,064 

30.7 

$5.56 

$27,992 

2522 

44( 

37 

$4.20 

6,012.5 

$23,253 

.      25.4 

$5.33 

$32,037' 

%    2531 

33^ 

27 

$3.62 

4,387.5 

$13,883 

8.1 

$4.59 

$20,150. 

2541 

41: 

48 

$4.11 

7,800.0 

$32,058 

22.7 

$5.21 

$40,67i; 

2542 

46» 

401 

$4.69 

65.162.5 

$303,612 

40.0 

$5.95 

$387,717- 

1 

2591 

» 

36 

$3.96 

5.850.0 

S23,l«6 

tt.2 

$5.02 

$29.39a 

; 

2599 

31 

25 

$4.39 

4,062.5 

$17,834 

31.0 

$5.57 

$22,626 

26 

2141 

1        1579 

$5.74 

256487.5 

$2,494,116 

71.3 

$7.28 

8vl38,804 

1 

tfll 

sy. 

37 

$4.74 

6,012.5 

$2a;499 

414 

$6.01 

$36,136. 

2621 

34 

14 

$4.26 

2,275.0 

19.692 

27.2 

$5.40 

SI2,295> 

2631 

75 

59 

$6.79 

9,587.5 

$83,099 

102.7 

$8.61 

$82488: 

1 

2652 

46a> 

353 

$5.98 

57.362.5 

$343^028 

78.5 

$7.59 

$435,1841 

2653 

497. 

379 

$6.65 

61487.5 

$409457 

98.5 

$8.44 

$519,587' 

2655 

36; 

29 

$5.43 

4.712.5 

$23489 

62.1 

$6.89 

$32,461 

; 

2657 

192 

165 

$5.70 

26.812.5 

$152,831 

70.1 

$7.23 

$193,890 

' 

2671 

78- 

62 

$4.17 

10,075.0 

842,013 

24.5 

$5.29 

$53,300. 

2672 

34. 

1          M6 

$4.02 

23,562.5 

$94,721 

20.0 

$5.10 

$320,109! 

■ 

2673 

IM- 

49 

$4.27 

7.962.5 

$34^000 

27.5 

$5.42 

$43,134 

2674 

162 

48 

$5.66 

7,800.0 

$M.J48 

89.0 

$7.18 

$56,009 

2676 

164 

S2 

$7.46 

8,450.0 

»I3U)37 

122.7 

$9.46 

$79,972. 

' 

2677 

66. 

II 

$5.31 

1,787.5 

$9,492 

38.5 

$6.74 

$12.042< 

1 

2678 

71 

1931 

$3.66 

313.787.5 

Sl.Jl4f.462 

9.3 

$4.64 

$1,457,004 

1 

2679 

l!5 

5 

$4.86 

812.5 

$3(949 

45.1 

$6.17 

$5,010; 

; 

27 

3494 

2660 

$6.05 

432.250.0 

$2^280.768 

10.6 

$7.68 

$3,868.13» 

2711 

1364 

97 

$8.94 

16,762.5 

$140917 

M6.9 

$11.34 

$178,775. 

\ 

2731 

7 

1019 

$4.74 

M6487.5 

$78M85 

414 

$6.01 

$995,749' 

2732 

Q 

8 

$3.82 

t.300.0 

$4^966 

14.0 

$4.85 

$6,300' 

\ 

2741 

130' 

97 

$5.84 

15.762.5 

$02,053 

74.3 

$7.41 

$116,784 

I 

2752 

1426 

<        1019 

$5.18 

W5487.5 

$837,743 

34.6 

$6.57 

ni,088,18B 

2754 

30 

24 

$5.29 

3,900.0 

S20.631 

57.9 

$6.71 

$26,im' 

i 

2759 

232 

180 

$5.26 

29,250.0 

$133^855 

57.0 

$6.67 

$195.18P 

1 

2761 

62. 

;-         30 

$6.05 

4.875.0 

$291,494 

80.6 

$7.68 

$37,4117 

; 

2782 

199 

:          167 

$5.62 

r.137.5 

$152413 

17.8 

$7.13 

$193.4aS< 

I 

2796 

30. 

19 

$7.68 

3,087.5 

S2S.712 

129.3 

$9.74 

$30,082 

28 

20826^ 

14206 

$8.49 

2,308.475.0 

$l«^S9Si739 

153.4 

$10.77 

SM,784,I4(. 

1 

2813 

117 

74 

$9.30 

U.Q2S.0 

$l!U;833 

177.6 

$11.80 

$I41J77 

\ 

i 

^ 

* 

- 

•f 

- 

V 

w 
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TOTCETTMPLUYMtNT  ANU  AVbHAUt  HUUKLV  LAHNINUS  IN  MANUFAt'l  UKINU  INUUSIKIbS 

ToUl 

ftoduc- 

Avcra>:c  Hourly 

loUI 

1989 

Fercent  Uillcr- 

Average  Hourly 

IW6 

•    SIC 

Employ- 

lion 

Earningt 

Houn 

Wage 

ence  rrom  1989 

Earningt 

Wage 

Number 

Workers 

1989 

Paid 

Bill 

Minimum  Wage 

1996 

Bill 

2819 

343 

253 

$7.11 

41,112.5 

$292,310 

112.2 

$9.02 

$370,841 

2821 

29 

22 

X5.16 

3.575.0 

$18,447 

54.0 

$6.55 

$23,403 

2822 

15 

10 

S4.19 

1.625.0 

$6,809 

25.1 

$5.32 

$8,638 

2833 

1876 

1272 

S10.S6 

206,700.0 

$2,182,752 

215.2 

$13.40 

$2,769,163 

2834 

14029 

9540 

S8.64 

1,550,250.0 

$13,394,160 

157.9 

$10.96 

$16,992,591 

2835 

1212 

94S 

$7.38 

154,050.0 

$1,136,889 

120.3 

$9.36 

$1,442,322 

2836 

83 

70 

$7.45 

11.375.0 

$84,744 

J22.4 

$9.45 

$107,511 

2841 

145 

92 

$5.17 

14.950.0 

$77,292 

54.3 

$6.56 

$98,056 

2842 

336 

160 

$5.96 

26,000.0 

$154,960 

77.9 

$7.56 

$196,591 

2844 

1189 

908 

$7.47 

147,550.0 

$1,102,199 

123.0 

$9.48 

$1,398,312 

2831 

469 

230 

$5.36 

37,375.0 

$200,330 

60.0 

$6.80 

$254,150 

2865 

39 

22 

$7.66 

3,575.0 

$27,385 

128.7 

$9.72 

$34,742 

2869 

42 

29 

$6.18 

4.712.5 

$29,123 

84.5 

$7.84 

$36,947 

2873 

152 

85 

$5.80 

13,812.5 

$80,113 

73.1 

$7.36 

$101,635 

2879 

333 

212 

$10.06 

34,450.0 

$346,567 

200.3 

$12.76 

$439,675 

2891 

260 

181 

$6.34 

29,412.5 

$186,475 

89.3 

$8.04 

$236,573 

2899 

157 

98 

$6.49 

15.925.0 

$103,353 

93.7 

$8.23 

$131,120 

29 

1755 

983 

$9.17 

159,737.5 

$1,461,727 

173.7 

$11.63 

$1,854,429 

2911 

883 

497 

$12.53 

80.762.5 

$1,011,954 

274.0 

$15.90 

$1,283,822 

2951 

672 

375 

$5.82 

60.937.5 

$354,656 

73.7 

$7.38 

$449,937 

2952 

82 

47 

$5.55 

7.637.5 

$42,388 

65.7 

$7.04 

$53,776 

2992 

118 

64 

$5.07 

10,400.0 

$52,728 

51.3 

$6.43 

$66,894 

30 

5721 

4813 

$5.22 

782,112.5 

$4,075,016 

55.8 

$6.62 

$5,169,796 

3021 

1639 

1527 

$5.06 

248,137.5 

$1,255,576 

51.0 

$6.42 

$1,592,895 

3052 

64 

38 

$4.43 

6,175.0 

$27,355 

32.2 

$5.62 

$34,704 

3069 

772 

697 

$4.22 

113,262.5 

$477,968 

26.0 

$5.35 

$606,377 

3081 

30 

25 

$4.75 

4.062.5 

$19,297 

41.8 

$6.03 

$24,481 

3082 

13 

9 

$3.70 

1.462.5 

$5,411 

10.4 

$4.69 

$6,865 

3083 

29 

24 

$4.95 

3.900.0 

$19,305 

47.8 

$6.28 

$24,491 

3084 

220 

148 

$4.74 

24.050.0 

$113,997 

41.5 

$6.01 

$144,623 

3085 

425 

324 

$6.27 

52.650.0 

$330,116 

87.2 

$7.95 

$418,803 

3086 

233 

lis 

$4.36 

18.687.5 

$81,478 

30.1 

$5.53 

$103,367 

3087 

10 

8 

$3.88 

1.300.0 

$5,044 

15.8 

$4.92 

$6,399 

3088 

66 

45 

$4.81 

7.312.5 

$35,173 

43.6 

$6.10 

$44,623 

3089 

2220 

1853 

$5.66 

301.112.5 

$1,704,297 

69.0 

$7.18 

$2,162,168 

31 

5640 

5294 

$4.36 

860,275.0 

$3,760,741 

30.1 

$5.53 

$4,771,089 

3131 

683 

66.5 

$4.17 

108,062.5 

$450,621 

24.5 

$5.29 

$571,683 

3142 

146 

137 

$3.69 

22,262.5 

$82,149 

10.1 

$4.68 

$104,218 

3143 

781 

711 

$4.55 

115,537.5 

$525,696 

35.8 

$5.77 

$666,927 

3144 

606 

571 

$4.87 

92.787.5 

$♦51,875 

45.4 

$6.18 

$573,274 

3149 

2468 

2339 

$4.29 

380,087.5 

$1,630,575 

28.1 

$5.44 

$2,068,640 

3151 

208 

203 

$3.65 

32.987.5 

$120,404 

9.0 

$4.63 

$152,752 

3161 

25 

18 

$3.74 

2.925.0 

$10,940 

11.6 

$4.74 

$13,878 

3171 

233 

212 

$3.55 

34.450.0 

$122,298 

6.0 

$4.50 

$155,154 

3172 

490 

448 

$5.03 

72.800.0 

$366,184 

50.1 

$6.38 

$464,562 

32 

5121 

3795 

$6.06 

616,687.5 

$3,496,903 

80.9 

$7.69 

$4,436,369 

3211 

36 

29 

$4.03 

4.712.5 

$18,991 

20.3 

$5.11 

$24,094 

3221 

499 

434 

$4.47 

70,525.0 

$315,247 

33.4 

$5.67 

$399,940 

3231 

1082 

877 

$5.61 

142.512.5 

$799,495 

67.5 

$7.12 

$1,014,285 

3241 

697 

465 

$7.41 

75,562.5 

$559,918 

121.2 

$9.40 

$710,344 

3261 

63 

49 

$3.90 

7.962.5 

$31,054 

16.4 

$4.95 

$39,397 

3269 

32 

26 

$3.31 

4.225.0 

$13,985 

-1.2 

$4.20 

$17,742 

3271 

586 

311 

$4.08 

50.537.5 

$206,193 

21.8 

$5.18 

$261,588 

3272 

688 

530 

$5.23 

86,125.0 

M50.434 

56.1 

$6.64 

$571,446 

3273 

1225 

896 

$6.55 

145,600.0 

$953,680 

95.5 

$8.31 

$1,209,893 

3274 

29 

20 

$7.18 

3,250.0 

$23,335 

114.3 

$9.11 

$29,604 

3275 

16 

14 

$2.82 

2,275.0 

$6,416 

15.8 

$3.58 

$8,139 

3281 

115 

102 

$4.68 

16.575.0 

$77,571 

39.7 

$5.94 

$98,411 

3295 

20 

15 

$4.05 

2.437.5 

$9,872 

20.9 

$5.14 

$12,524 

3296 

33 

27 

$7.00 

4,387.5 

$30,713 

109.0 

$8.88 

$38,964 

33 

695 

514 

$6.64 

83.525.0 

$536,661 

98.2 

$8.42 

$680,839 

3312 

197 

146 

$4.98 

23.725.0 

$118,151 

48.7 

$6.32 

$149,892 

3317 

9 

7 

$8.01 

1.137.5 

$9,111 

139.k 

$10.16 

$11,559 

3341 

73 

55 

$4.86 

8.937.5 

$43,436 

45.1 

$6.17 

$55,106 

3351 

25 

16 

$6.67 

2.600.0 

$17,342 

99.1 

$8.46 

$22,001 

- 

• 

' 

lABLt 


SIC 

Number 


3353 
3354 
3365 
3398 
3399 

34 
3411 
3412 
3421 
3423 
3429 
3433 
3441 
3442 
3443 
3444 
3446 
3449 
3452 
3469 
3471 
3494 
3495 
3496 
3498 
3499 

35 
3535 
3541 
3544 
3545 
3555 
3562 
3563 
3564 
3568 
3569 
3571 
3572 
3577 
3579 
3585 
3589 
3592 
3596 
3599 

36 
3612 
3613 
3621 
3624 
3625 
3629 
3639 
3641 
3643 
3644 
3645 
3646 
3648 
3651 
3652 
3661 
3663 
3669 
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1  ABLt  1.  t:Mn.UTMbMI  ANU  AVEKAUb  HUUKLT  ItAKWIWUS  IN  MAWUt-AUl  UHiNU  INUUSilHIhS ' 

s, 

total 

Kroauc- 

/wcTBff!  nouny 

loUl 

1989 

IVrccnlUiIkr- 

Average  nouny 

I99S 

SIC 

Employ- 

Hon 

Eaniiiigi 

Hiwn 

Wi^ 

ence  f  ron  1989 

Eantian 

Waco 

Number 

nco/i 

WoAm 

1989 

Pkid- 

Ball 

MMiimum.Wa«4          UBS 

Bill 

3353 

14 

'             9 

S5.21 

r,462.S 

J7;62a 

SS.5 

$6.61 

$9,667 

3354 

220 

I6» 

$6.92 

27.300.0 

$188,918 

106.6 

$8.78 

$239,670 

3365 

\9 

'            19 

$4.13 

3.087.5 

$12751 

23.3 

$5.24 

$16,177 

3398 

21i 

18 

S5.92 

2.925.0 

$17,316 

76.7 

$7.51 

$21,968 

3399 

117 

76 

S9.8S 

12.350.0 

$122018 

194.9 

$12.53 

854.799 

34 

4515 

3468 

$5.32 

56J.5TO.0 

$2,972198 

SK.8 

$6.75 

$3,770,699 

3411 

522 

431 

$8.70 

70,037.5 

$609,326 

159.7 

$11.04 

$773,026 

3412 

10 

8 

$5.15 

t.300.0 

$6,695 

53.7 

$6.53 

$8,494 

• 

3421 

IS 

9 

$3.88 

t.462.5 

$5,675 

IS.S 

$4.92 

$7,199 

3423 

9J 

76 

$4.94 

12^50.0 

$61,009 

475 

$6.27 

$77,399 

3429 

10 

\             « 

$5.43 

1,300.0 

$7,059 

621 

$6.89 

$8,955 

3433 

38. 

'           20 

$4.52 

X250.0 

$14,690 

34.9 

$5.73 

$18,637 

3441 

142 

111 

$5.74 

18,037.5 

$103,535 

71.3 

$7.28 

$131.3511 

1 

' 

3442 

10981 

789 

$4.31 

121.212.5 

$552596 

28.7 

$5.47 

$701,054 

3443 

2081 

148 

$5.24 

2«.050.0 

$126,022 

56.4 

$6.65 

$159,879 

3444 

457 

;          303- 

$4.62 

49.237.5 

$227,477 

37.9 

$5.86 

$288,591 

1 

3446 

234 

212 

$3.98 

34,450.0 

$137,111 

a.8 

$5.05 

$173,947 

» 

3449 

14 

9 

$4.24 

1,462.5 

$fi.201 

26.6 

$5.38 

$7,867 

3452 

227 

181 

$7.45 

29,412.5 

$219;n3 

1724 

$9.45 

$277,992 

3469 

446: 

329 

$4.93 

$1462.5 
3<450.0 

$263,570 

472 

$6.25 

$334,380 

t 

3471 

266 

212 

$4.44 

$152958 

325 

$5.63 

$194j05i; 

3494 

27' 

20 

$6.31 

1.250.0 

$20,508 

88.4 

$8.01 

$26,017 

*"  ■ 

3495 

32 

28 

$4.10 

<550.0 

$12,655 

224 

$5.20 

$23,667 

3496 

3101 

245 

$4.67 

39,812.5 

$185,924: 

39.4 

$5.92 

$235,874 

3498 

64 

58 

$5.51 

a.425.0 

$51,932 

64.5 

$6.99 

$65,884 

^ 

3499 

302 

271 

$4.59 

44.037.5 

$202,132 

37.0 

$5.82 

$256,436 

35 

4829 

3827 

$6.29 

621,887.5 

$3,888,354 

878 

$7.98 

$4,932,986 

3535 

132 

112 

$5.36 

a,200.0 

$97,552 

6ao 

$6.80 

$123,760 

3541 

10 

7 

$6.12 

1,137.5 

$6,962 

827 

r.76 

$8,832 

3544 

209 

IS4 

$7.17 

2S.025.0 

$179,429 

114.0 

$9.10 

$227,634 

• 

3545 

226 

183 

$5.32 

29.737.5 

$138,204. 

58.8 

$6.75 

$200,706 

3555 

121 

99 

$7.38 

1B,087.5 

$118,726 

120.3 

$9.36 

$150,622 

' 

3562 

134 

108 

$11.39 

17,550.0 

$199,895 

240  0 

$14.45 

$253,598: 

3563 

30 

22 

$7.45 

3,575.0 

$26,634 

1224 

$9.45 

$33,789' 

3564 

117 

99 

$5.15 

IS;087.5 

$82851 

53.7 

$6.53 

$105.I09> 

! 

3568 

28 

27 

$4.89 

4,387.5 

$21,455 

46.0 

$6.20 

$27,219' 

i 
i 

* 

3569 

424 

298 

$5.41 

48,425.0 

$261,979 

U.5 

$6.86 

$332,3621 

( 

3571 

103 

76 

$3.83 

12,350.0 

$47,301 

14.3 

$4.86 

$60,008: 

3572 

1003 

826 

$5.96 

134,225.0 

$799,981 

77.9 

$7.56 

$1,014,901 

t 

3577 

976 

820 

$5.44 

131,250.0 

$734,880 

624 

$6.90 

$819,624 

3579 

489 

295 

$9.18 

47,937.5 

$440,066 

174.0 

$11.65 

$558.2931 

1 
1 

3585 

621 

530 

$6.88 

86.125.0 

$592540 

105.4 

$8.73 

$751,730; 

) 

3589 

52 

40 

$5.66 

6,500.0 

$36,790 

69.0 

$7.18 

$46,674; 

1 

3592 

87 

85 

$4.11 

13,812.5 

$56,769 

227 

$5.21 

$72,021 

3596 

12 

8 

$3.35 

U300.0 

$4,355 

ao 

$4.25 

$5,525. 

3599 

55 

38 

$s.u. 

6,175.0 

$31,987 

54.6 

$6.57 

$40,580 

36 

20841 

17494 

$6.22 

2,842,775.0 

$17,628,531 

85.7 

$7.89 

$22,364,555 

3612 

210 

176 

$4.66 

28.600.0 

$133,276 

39.1 

$5.91 

$169,081 

3613 

3661 

3259 

$6.31 

529,587.5 

$3,341,697 

88.4 

$8.01 

$4,239,467 

3621 

40 

28 

$10.69 

4.550.0 

$48,640 

219.1 

$13.56 

$61,707 

3624 

503 

409 

$10.19 

66,462.5 

$677,253 

204.2 

$1293 

$859,201 

3625 

1099 

955 

$6.21 

155.1875 

$963,714 

85.4 

$7.88 

$1,222,623 

3629 

193 

158 

$4.85 

25,675.0 

$124,524 

44.8 

$6.15 

$157,978 

3639 

29 

19 

$3.93 

3.087.5 

$12134 

173 

$4.99 

$15,394 

3641 

598 

478 

$5.17 

77,675.0 

$401,580 

54.3 

$6.56 

$509,467 

3643 

1948 

'*.1669 

$6.70 

271,2125 

$1,817124 

100.0 

$8.50 

$2,305,306 

3644 

377 

295 

$4.92 

47,937.5 

$235,853 

46.9 

$6.24 

$299,216 

3645 

107 

99 

$6.19 

16,087.5 

$99,582 

84.8 

$7.85 

$126,335 

- 

3646 

4 

2 

$3.35 

325.0 

$1,089 

0.0 

$4.25 

$1,381 

3648 

101 

90 

$4.01 

14,625.0 

$58,646 

197 

$5.09 

$74,402 

3651 

399 

348 

$5.55 

56450.0 

$313,853 

657 

$7.04, 

$398,171 

3652 

5 

4 

$3.74 

650.0 

$2,431 

11.6 

$4.74 

$3,084 

3661 

1607 

1442 

$5.47 

234,325.0 

$1,281,758 

63.3 

$6.94 

$1,626,111 

3663 

1869 

1629 

$6.29 

264,712.5 

$1,665,042 

87.8 

$7.98 

$2,112,366 

3669 

985 

820 

$4.88 

133,250.0 

$650,260 

45.7 

$6.19 

$824,957 

% 
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lABLk  1.  bMPLUVMblMI  ANU  AVfcKAUfc  HOUKLY  kAHWlNUS  W  MUiVhAVWHltiU  INUUSIHlfcS 

— ToUI 

-Produc- 

Average Hourly 

total 

ivsy 

rercent  uuier- 

Average  nouriy 

lyyo 

SIC 

Employ- 

tion 

Eamingi 

Houn 

Wage 

ence  from  1989 

Eamingi 

Wage 

Number 

ment 

Worfcen 

1989 

Paid 

BiU 

Minimum  Wage 

1996 

Bill 

3672 

197 

170 

$4.35 

27.625.0 

$120,169 

29.9 

$5.52 

$152,453 

3674 

4008 

2964 

$7.27 

481,650.0 

$3,501,596 

117.0 

$9.22 

$4,442,323 

3677 

273 

244 

$4.57 

39.650.0 

$181,201 

36.4 

$5.80 

$229,881 

3678 

307 

260 

K88 

42.250.0 

$206,180 

45.7 

$6.19 

$261,572 

3679 

859 

669 

$5.41 

108,712.5 

$588,135 

61.5 

$6.86 

$746,141 

3692 

390 

360 

$6.04 

58.500.0 

$353,340 

80.3 

$7.66 

$448,267 

-    3694 

1072 

947 

$5.52 

153,887.5 

$849,459 

64.8 

$7.00 

$1,077,672 

37 

1058 

788 

$5.78 

128,050.0 

$734,958 

72.5 

$7.33 

$932,410 

3713 

58 

35 

$5.05 

5,687.5 

$28,722 

50.7 

$6.41 

$36,438 

3714 

350 

289 

$5  44 

46.962.5 

$255,476 

62.4 

$6.90 

$324,111 

3721 

337 

222 

$6.82 

36.075.0 

$246,032 

103.6 

$8.65 

$312,130 

3728 

199 

154 

$5.15 

25.025.0 

$128,879 

53.7 

$6.53 

$163,503 

3731 

77 

58 

$5.91 

9.425.0 

$55,702 

76.4 

$7.50 

$70,666 

3732 

33 

27 

$4.16 

4.387.5 

$18,252 

24.2 

$5.28 

$23,156 

3792 

4 

3 

$3.89 

487.5 

$1,896 

16.1 

$4.94 

$2,406 

38 

14861 

12485 

$6.05 

2,028,812.5 

$12,268,835 

80.6 

$7.68 

$15,564,939 

3812 

543 

466 

$5.02 

75,725.0 

$380,140 

49.9 

$6.37 

$482,267 

3821 

316 

250 

$6.11 

40,625.0 

$248,219 

82.4 

$7.75 

$314,904 

3822 

^8 

618 

$5.84 

100,425.0 

$586,482 

74.3 

$7.41 

$744,044 

3823 

824 

669 

$6.72 

108,712.5 

$730,548 

100.6 

$8.53 

$926,815 

3824 

144 

131 

$4.79 

21,287.5 

$101,967 

43.0 

$6.08 

$129,361 

3825 

1108 

947 

$5.40 

153.887.5 

$830,993 

61.2 

$6.85 

$1,054,244 

3829 

85 

71 

$4.18 

11.537.5 

$48,227 

24.8 

$5.30 

$61,183 

3841 

6853 

5914 

$6.22 

961.025.0 

$5,977,576 

85.7 

$7.89 

$7,583,491 

3842 

2223 

1735 

$6.18 

281.937.5 

$1,742,374 

84.5 

r.84 

$2,210,474 

3843 

386 

284 

$7.83 

46.150.0 

$361,355 

133.7 

$9.93 

$458,435 

3844 

79 

61 

$5.58 

9.912.5 

$55,312 

66.6 

$7.08 

$70,172 

3845 

429 

340 

$7.15 

55.250.0 

$395,038 

113.4r 

$9.07 

$501,167 

3851 

1060 

919 

$4.98 

149.337.5 

$743,701 

48.7 

$6.32 

$943,501 

3861 

47 

37 

$5.41 

6.012.5 

$32,528 

61.5 

$6.86 

$41,266 

3873 

66 

43 

$4.92 

6.987.5 

$34,379 

46.9 

$6.24 

$4^,615 

39 

3273 

2739 

$5  44 

445.087.5 

$2,416,728 

62.4 

$6.90 

$3,065,998 

3911 

440 

370 

$5.66 

60,125.0 

$340,308 

69.0 

$7.18 

$431,733 

3914 

76 

68 

$5.79 

11.050.0 

$63,980 

72.8 

$7.35 

$81,168 

3915 

159 

146 

$6.78 

23.725.0 

$160,856 

102.4 

$8.60 

$204,070 

3942 

14 

8 

$4.17 

1.300.0 

$5,421 

24.5 

$5.29 

$6,877 

3949 

18 

13 

$4.01 

2.112.5 

$8,471 

19.7 

$5.09 

$10,747 

3951 

19 

18 

$3.86 

2,925.0 

$11,291 

15.2 

$4.90 

$14,324 

3952 

5 

4 

$5.14 

650.0 

$3,341 

53.4 

$6.52 

$4,239 

3953 

31 

23 

$5.15 

3.737.5 

$19,248 

53.7 

$6.53 

$24,419 

3961 

1895 

1632 

$5.33 

265.200.0 

$1,413,516 

59.1 

$6.76 

$1,793,267 

3965 

22 

16 

$3.77 

2.600.0 

$9,802 

12.5 

$4.78 

$12,435 

3991 

139 

107 

$8.01 

17.387.5 

$139,274 

139.1 

$10.16 

$176,691 

3993 

179 

114 

$♦.61 

18.525.0 

$85,400 

37.6 

$5.85 

$108,344 

3995 

80 

65 

$♦.26 

10.562.5 

$44,996 

27.2 

$5.40 

$57,085 

3999 

196 

155 

$4.40 

25.187.5 

$110,825 

31.3 

$5.58 

$140,599 

UMI 
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TABLE  Z  EMPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS  IN  NONMANUFACTURING  INDUSTRIES 

Total 

Produc- 

Average 

Total 

1988 

Percent  Ottter- 

Average  Hourly 

1996 

SIC 

Employ- 

Uon 

Hourly 

Hours 

Wage 

ence  from  1989 

Earnings 

Wage 

Number 

ment 

Workers 

Eami(«g8 

Paid 

BiH 

Minimum  Wage 

1996 

Bill 

r 

TOTAL 

148.711 

127,814 

^^ 

20,769,775 

$114,662,928 

$145,467,894 

723 

9 

7 

S3.75 

1,138 

$4,266 

11.9 

$4.76 

$5,412 

74 

17 

15 

14.52 

2,438 

$11,018 

34.9 

$5.73 

$13,977 

751 

3 

1 

$3.38 

163 

$549 

a9 

$4.29 

$697 

78 

70 

65 

$3.75 

10,563 

$39,609 

11.9 

$4.76 

$50,251 

1422 

112 

84 

$4.62 

13,650 

$63,063 

37.9 

$5.86 

$80,005 

1429 

61 

54 

$6.19 

8,775 

$54,317 

84.8 

$7.85 

$<>A.910 

- 

1442 

217 

180 

$5.53 

29.250 

$161,753 

65.1 

$7.02 

$205,206 

, 

152 

4.665 

4,421 

$4.77 

718.413 

$3,426,828 

42.4 

$6.05 

$4,347,468 

154 

3,336 

2,877 

$5.87 

467.513 

$2,744,298 

75.2 

$7.45 

$3,481,573 

1611 

1.027 

945 

$5.57 

153,563 

$aS5.343 

66.3 

$7.07 

$1,085,137 

1622 

665 

606 

$5.19 

98,475 

$511,085 

54.9 

$6.58 

$648,392 

^ 

1623 

297 

252 

$5.85 

40,950 

$239,558 

74.6 

$7.42 

$303,916 

16?9 

756 

667 

$6.66 

108.388 

$721,861 

98.8 

$8.45 

$915,793 

1711 

1,282 

1,139 

$5.65 

185.088 

$1,045,744 

68.7 

$7.17 

$1,326,691 

1721 

168 

152 

$4.61 

24.700 

$113,867 

37.6 

$5.85 

$144,458 

1731 

2,028 

1,814 

$5.08 

294.775 

$1,497,457 

51.6 

$6.44 

$1,899,759 

1741 

199 

188 

$4.75 

30.713 

$145,884 

41.8 

$6.03 

$185,077 

1742 

248 

236 

$5.28 

38.350 

$202,488 

57.6 

$6.70 

$2S6.S8A 

1743 

68 

55 

$5.10 

8.938 

$45,581' 

52.2 

$6.47 

$57,827 

1751 

9 

5 

$4.42 

813 

$3,591 

31.9 

$5.61 

$4,556 

1761 

405 

362 

$4.34 

58,825 

$255,301 

29.6 

$5.51 

$323,889 

1791 

21 

16 

$4.71 

2.600 

$12,246 

40.6 

$5.98 

$15,536 

1793 

10 

8 

$4.01 

1,300 

$5,213 

19.7 

$5.09 

$6,614 

1794 

333 

284 

45.45 

46.150 

$251,518 

62.7 

$6.91 

$319,089 

1795 

117 

115 

$6.50 

18.688 

$121,469 

94.0 

$8.25 

$154,102 

1796 

183 

104 

$6.65 

16.900 

$112,385 

98.5 

$8.44 

$142378 

1799 

274 

255 

$4.92 

41.438 

$203,873 

46.9 

$6.24 

$258,644 

4111 

4 

4 

$4.63 

650 

$3,010 

38.2 

$5.87 

$3,818 

4121 

11 

11 

$3.63 

1.788 

$6,489 

8.4 

$4.61 

$8,232 

4131 

31 

29 

$3.53 

4.713 

$16,635 

5.4 

$4.48 

$21,104 

4151 

5 

5 

$7.00 

813 

$5,688 

109.0 

$8.88 

$7,215 

4210 

1,024 

926 

$10.36 

150,475 

$1,558,921 

209.3 

$13.14 

$1,977,736 

4221 

114 

95 

$12.56 

15,438 

$193,895 

274.9 

$15.93 

$245,966 

4222 

34 

26 

$6.39 

4,225 

$26,998 

90.7 

$8.11 

$34,251 

4224 

14 

9 

$5.98 

1,463 

$8,746 

78.5 

$7.59 

$11,095 

4225 

68 

64 

$5.52 

10,400 

$57,408 

64.8 

$7.00 

$72,831 

4226 

122 

90 

$5.04 

14,625 

$73,710 

50.4 

$6.39 

$93313 

4422 

19 

4 

$7.50 

650 

$4,875 

123.9 

$9.51 

$6,185 

4454 

227 

204 

$9.71 

33,150 

$321,887 

189.9 

$1Z32 

$408,363 

4459 

16 

15 

$13.33 

2.438 

$32,492 

297.9 

$16.91 

$41,221 

4463 

1.526 

1,356 

$16.49 

220.350 

$3,633,572 

392.2 

$20.92 

$4,609,755 

4469 

44 

39 

$4.92 

6.338 

$31,181 

46.9 

$6.24 

$39,557 

4511 

64 

45 

$11.93 

7.313 

$87,238 

256.1 

$15.14 

$110,675 

4521 

268 

2S6 

$8.06 

41.600 

$335,296 

140.6 

$10.23 

$425,376 

4582 

30 

25 

$4.86 

4.063 

$19,744 

45.1 

$6.17 

$25,048 

4583 

605 

510 

$5.81 

82.875 

$481304 

73.4 

$7.37 

$610,863 

4613 

6 

6 

$12.92 

975 

$12,597 

285.7 

$16.39 

$15,981 

4712 

37 

25 

$6.19 

4.063 

$25,147 

64.6 

$7.85 

$31,903 

4722 

217 

170 

$6.45 

27,625 

$178,181 

92.5 

$8.18 

$226,051 

4723 

96 

84 

$5.77 

13.660 

$78,781 

7^2 

$7.32 

$99,920 

• 

4782 

29 

19 

$7.51 

3.088 

$23,187 

124.2 

$9.53 

$29,417 

4821 

86 

68 

$12.70 

11.050 

$140,335 

279.1 

$16.11 

$178,037 

4832 

494 

445 

$6.19 

72.313 

$447,614, 

84.8 

$7.85 

$567369 

4833 

673 

570 

$8.56 

92.625 

$792,870 

155.5 

$10.86 

$1,006,880 

4899 

26 

26 

$3.92 

4.225 

$16362 

17.0 

$4.97 

$21,011 

4923| 

15 

11 

$5.44 

1,788 

$9,724 

92.4 

$6.90 

$1^336 

4925  1 

54 

43 

$6.39 

6,968 

$44,650 

90.7 

r  $8.11 

$56,646 

■ 

— . 

'fc 

1 

- 

4 
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TABLE  2.  EMPLOYMENT  AND  AVtRAGE  HOURLY  EARNINGS  IN  NONMANUFACTURINQ  INDUSTRIES 

Total 

Produc- 

Average 

Total 

1969 

PewMlOiffer- 

AMarageHourty 

1996 

SJC 

Employ- 

tion 

Hourly 

Hours 

Wage 

enc*irom19$9 

Eamtngs 

Wage 

Number 

mont 

Workers 

Earrrings 

Paid 

Bin 

Minimum  Wage 

1996 

Bill 

4953 

76 

74 

$4.96 

12.025 

$59,644 

48.1 

66.29 

$75,668 

4971  •■ 

12 

12 

$6.31 

1.950 

$12,305 

8a4 

«&01 

$15,610 

5012 

129 

78 

$5.10 

12.675 

$64,643 

5^2 

66.47 

$82,009 

5013 

227 

197 

$5.20 

32.013 

$166,4^ 

55.2 

S6£0 

6211,187 

5014 

86 

€9 

$4.76 

11.213 

$53,372 

4^1 

$6.04 

$67,710 

5021 

61 

53 

$4.60 

8,613 

$39,618 

37.3 

65.84 

$50,261 
$67,487 

5023 

94 

66 

$4.96 

10.725 

$53,196 

48.1 

66.29 

5031 

37 

32 

$4.49 

5.200 

$23,348 

34.0 

$5.70 

$29,621 

5039 

286 

231 

$4.65 

37.538 

$174,549 

3&8 

$5  JO 

$221,443 

5041 

9 

8 

$5.76 

1.300 

$7,488 

71.6 

67.31 

99.500 

5042 

160 

132 

$4.87 

21.450 

$104,462 

4&4 

$6.18 

$132,526 

5043 

145 

111 

$11.11 

18.038 

$200,397 

231.6 

$1C69 

S254.235 

5051 

509 

480 

$5.15 

78.000 

$401,700 

sa? 

$6.53 

$509,619 

5063 

328 

77>f. 

$6.40 

37.700 

$241,280 

91.0 

$8.12 

6306.101 

5064 

472 

396 

'     $7.66 

64.350 

$492,921  . 

12a7 

$9.72 

$625,348 

5065 

107 

86 

$5.51 

13.975 

$77.002 : 

64.5 

$6J9 

697.689 

5072 

289 

234 

$5.05 

38.025 

6192.026  i 

5a7 

66.41 

$243,615  i 

5074 

207 

167 

$4.83 

27.138 

$131,074: 

44,2 

$6.13 

$166,288 

5075 

66 

59 

$9.08 

9.588 

$87.055 ' 

171.0 

$11.52 

$110,442 

5078 

27 

IS 

$4.37 

2.925 

$12,782 

3a4 

$5.54 

$16,216 

5081 

906 

777 

$9.90 

126,263 

$1,249.999 ; 

19S.5 

$12J6 

$1,585,819 

5082 

£1 

46 

$5.28 

7.475 

$39,468; 

57.6 

$6.70 

650.071 

5083 

42 

40 

$4.10 

6.500 

$26,650 

22.4 

65.20 

$33,810 

5084 

730 

598 

$6.76 

97.175 

6656.903  i 

101.6 

$6J8 

$833,384 

50a5 

77 

64 

$6.35 

10.400 

$66,040; 

89:6 

$8.06 

$83,782 

5086 

15 

375 

.     $4.08 

60.938 

$248,625  ; 

21.6 

$5.18 

$315,420 

5087 

501 

12 

$5.91 

1.950 

$11,525 

7&4 

$7.90 

$14,621 

5093 

82 

67 

$5.57 

10.888 

$60,643 

664 

$7.07 

$76,936 

5094 

91 

81 

$10.11 

13.163 

$133,073 

201^8 

$l^83 

6168.824 

5099 

110 

97 

$6.05 

15.763 

$95,363 

80j6 

$7.68 

6120.983 

5111 

66 

56 

$5.10 

9,100 

$46,410 

522 

$6.47 

$58,878 

5112 

80 

75 

$3.93 

12.188 

$47,897 

17:31 

$4.90 

$60,765 

5113 

183 

165 

$6.33 

26.813 

$169,723 

89X) 

$8.03 

6215,320 

5122 

2.543 

2.024 

$9.07 

328.900 

62,983.123 

170.7 

$11.51 

$3,784,559 

5133 

181 

155 

$4.38 

25.188 

$110,321 

30:7 

$5.56 

6139.960 

5134 

22 

15 

$4.58 

2.438 

$11,164 

36J 

$'>61 

614.163 

5136 

13 

13 

$5.oe 

2.113 

$10,605 

49J9 

$6.37 

$13,454 

5137 

260 

219 

.    $3.67 

35.588 

$130,606 

9£ 

64^ 

$165,694 

5139 

114 

94 

$4.54 

15.275 

$69,349 

355 

$5.76 

$87,979 

5141 

3,231 

2.722 

$4.85 

442.325 

$2,145,276 

443 

$&15 

$2,721,619 

5142 

293 

228 

$5.39 

37.050 

$199,700 

60.9 

$6j84 

$253,350 

5143 

38 

33 

$5.59 

5.363 

$29,976 

66.9 

$7i» 

638.030 

5144 

22 

20 

$3.70 ! 

3.250 

$12,025 

10.4 

$4.69 

$15,256 

5145 

87 

71 

$10.84 

11.538 

$125,067 

223.6 

$13.75 

$158,666 

5146 

20 

16 

$5.17 

2.925 

,   $15,122 

54.3 

$&S6 

619.185 

5147 

204 

175 

$4.88 

28.438 

$138,775 

45.7 

$&19 

$176,058 

5148 

219 

t«7 

$4.72 

30.388 

$143,429 

40.9 

$5:99 

6181,962 

5149 

323 

-  aao 

$6.67 

'45.500 

$303,485 

99.1 

$&46 

6385.018 

5154 

14 

14 

$4.70 

2.275 

$10,693 

40.3 

$5J6 

$13,565 

5161 

502 

310 

$5.49 

50.375 

$276,559 

63.9 

$6J6 

$350,858 

5171 

18 

16 

$6.78 

2.600 

$17,628 

102.4 

$8:60 

$22,364 

5172 

545 

443 

$11.04 

71.988 

$794,742 

229.6 

$MX1 

$1,008,255 

5181 

169 

146 

$7.46 

24,050 

6179.413 

i2zr 

$9.46 

$227,614 

5191 

135 

112 

$3.91 

18.200 

$71,162 

16.7 

$4J6 

$90,280 

5194 

16 

15 

$3.79 

2.438 

$9,238 

13.1 

64*1 

$11,720 

5198 

72 

•65 

$7.21 

10.563 

$76,156 

115.2 

99.15 

$96,615 

5199 

245 

196 

$6.05 

32.175 

$194,659 

80.6 

$7je 

$2^6.955 

UMI 
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TABLE  2.  EMPLOYMENT  AND  AVbHAGE  HOURLY  EARNINGS  IN  NONMANUFACTURING  INDUSTRIES 

Total 

Produc- 

Average 

Total 

1989 

Percent  Differ- 

Average Hourly 

1996 

SIC 

Employ- 

tion 

Hourly 

Hours 

Wage 

ence  from  1989 

Earnings 

Wage 

Number 

ment 

Workers 

Earnings 

Paid 

Bill 

Minimum  Wage 

1996 

BUI 

5211 

843 

633 

$3.89 

102.863 

$400,135 

16.1 

$4.94 

$507,634 

5231 

140 

102 

$6.91 

16,575 

$114,533 

106.3 

$8.77 

$145,303 

- 

5251 

720 

622 

$4.17 

101.075 

$421,483 

24.5 

$5.29 

$534,717 

5261 

46 

42 

$3.73 

6.825 

$25,457 

11.3 

$4.73 

$32,297 

5311 

6,549 

6.144 

$5.59 

998,400 

$5,581,056 

66.9 

$7.09 

$7,060,444 

5331 

228 

215 

$4.19 

34,938 

$146,388 

25.1 

$5.32 

$185,716 

5399 

1.308 

1.150 

$3.89 

186.875 

$726,944 

16.1 

$4.94 

$922,242 

• 

5411 

11,418 

10.176 

$4.48 

1,653,600 

$7,406,128 

33.7 

$5.68 

$9,398,371 

5423 

17 

16 

$6.92 

2,600 

$17,992 

106.6 

$8.78 

$22,826 

5462 

198 

179 

$3.79 

29,088 

$110,242 

13.1 

$4.81 

$139,859 

p 

5499 

68 

60 

$3.65 

9,750 

$35,588 

9.0 

$4.63 

$45,148 

f 

5511 

794 

643 

$6.12 

104,488 

$639,464 

B2.7 

$7.76 

$811,260 

5521 

96 

58 

$4.30 

9.425 

$40,528 

28.4 

$5.46 

$51,415 

5531 

«52 

831 

$5.76 

135,038 

$777,816 

71.9 

$7.31 

$966,781 

5541 

337 

304 

$3.93 

49,400 

$194,142 

17.3 

$4.99 

$246,300 

9 

5611 

1.191 

1,042 

$3.88 

169,325 

$656,981 

15.8 

$4.92 

$833,483 

5621 

2,264 

2,010 

$3.84 

326,625 

$1,254,240 

14.6 

$4.87 

$1,591,200 

* 

5631 

40 

37 

$3.69 

6,013 

$22,186 

10.1 

$4.68 

$28,147 

\ 

5641 

136 

115 

$3.79 

18,688 

$70,826 

13.1 

$4.81 

$89,853 

5651 

1,599 

1.406 

$3.51 

228,475 

$801,947 

4.8 

$4.45 

$1,017,396 

■ 

5661 

1,909 

1.641 

$4.06 

266,663 

$1,082,650 

21.2 

$5.15 

$1,373,511 

5699 

171 

148 

$3.75 

24,050 

$90,188 

11.9 

$4.76 

$114,417 

5712 

1,232 

1.042 

$4.56 

169,325 

$772,122 

36.1 

$5.79 

$979,558 

5713 

18 

16 

$4.82 

2,600 

$12,532 

43.9 

$6.11 

$15,899 

5714 

45 

42 

$3.47 

6,825 

$23,683 

3.6 

$4.40 

$30,045 

5719 

153 

90 

$5.05 

14,625 

$73,856 

50.7 

$6.41 

$93,698 

5722 

147 

124 

$4.71 

20,150 

$94,907 

40.6 

$5.98 

$120,404 

5732 

143 

120 

$2.86 

19,500 

$55,770 

-14.6 

$3.63 

$70,753 

5733 

42 

29 

$5.48 

4,713 

$25,825 

63.6 

$6.95 

$32,762 

5610 

7,534 

6.572 

$4.11 

1,067,950 

$4,389,275 

22.7 

$5.21 

$5,568,483 

5912 

2.337 

2.176 

$5.03 

353,600 

$1,778,608 

50.1 

$6.38 

$2,256,443 

5921 

25 

20 

$3.57 

3,250 

$11,603 

6.6 

$4.53 

$14,720 

5931 

4 

4 

$3.61 

650 

$2,347 

7.8 

$4.58 

-     $2,977 

5941 

384 

32J 

$7.86 

52.163 

$409,997 

134.6 

$9.97 

$520,146 

5942 

319 

114 

$5.58 

18,5i25 

$103,370 

66.6 

$7.08 

$131,140 

5943 

205 

183 

$4.47 

29.738 

$132,927 

33.4 

$5.67 

$168,638 

5944 

201 

178 

$4.68 

28,925 

$135,369 

39.7 

$5.94 

$171,737 

5945 

84 

55 

$3.40 

8.938 

$30,388 

1.5 

$4.31 

$38,551 

5946 

263 

198 

$4.01 

32.175 

$129,022 

19.7 

$5.09 

$163,684 

5947 

168 

122 

$3.93 

19,825 

$77,912 

17.3 

$4.99 

$98,844 

5949 

310 

259 

$3.64 

42,088 

$153,199 

8.7 

$4.62 

$194,356 

5962 

46 

33 

$4.37 

5.363 

$23,434 

30.4 

$5.54 

$29,730 

' 

5963 

23 

20 

$3.35 

3.250 

$10,888 

0.0 

$4.25 

$13,813 

5984 

213 

185 

$4.55 

30,063 

$136,784 

35.8 

$5.77 

$173,532 

5992 

45 

35 

$3.90 

5,688 

$22,181 

16.4 

$4.95 

$28,140 

5999 

468 

370 

$5.71 

60,125 

$343,314 

70.4 

$7.24 

$435,547 

6022 

6.358 

5.118 

$5.98 

831,675 

$4,973,417 

78.5 

$7.59 

$6,309,558 

6023 

3.252 

2,510 

$5.95 

407,875 

$2,426,856 

77.6 

$7.55 

$3,078,847 

602S 

920 

546 

$8.19 

88,725 

$726,658 

144.5 

$10.39 

$921,879 

6028 

596 

439 

$7.30 

71.338 

$520,764 

117.9 

$9.26 

$660,670 

6059 

4 

4 

$4.33 

650 

$2,815 

29.3 

$5.49 

$3,571 

6122 

2,468 

1,614 

$5.24 

294.775 

$1,544,621 

56.4 

$6.65 

$1,959,594 

6131 

64 

38 

$7.20 

6,175 

$44,460 

114.9 

$9.13 

$56,404 

6142 

41 

33 

$6.62 

5.363 

$35,500 

97.6 

$8.40 

$45,037 

6143 

505 

380 

$4.79 

61,750 

$295,783 

410 

$6.06 

$375,246 

6144 

13 

9 

$12.24 

1,463 

$17,901 

265.4 

$15.53 

$22,710 

6145 

43 

516 

$5.81 

83,650 

$487,169 

73.4 

$7.37 

$618,050 

- 

-     ' 

- 

- 

- 

' 

- 
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TABLE  2.  EMPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS  IN  NONMANUFACTURING  INDUSTRIES 

Total 

Produc- 

Average 

Total 

1989 

Percent  Differ- 

Average Hourly 

1996 

SIC 

Employ- 

tion 

Hourly 

Hours 

Wiee 

ence  Iran  1989 

Wage 

Number 

meru 

Workers 

Earnings 

Paid 

BiN 

MinirmMiWage 

1996 

em 

6146 

1.027 

191 

$5.35 

31,038 

$166,051 

59.7 

$«.79 

$210,661 

6153 

2se 

38 

$5.53 

6,338 

$35,046 

65.1 

$7.oe 

$44,462 

6162 

750 

629 

$5.71 

102,213 

$583,633 

70.4 

$7.24 

$740,430 

6211 

219 

110 

$12.89 

17,875 

$230,409 

284.8 

$16.35 

$292,310 

6221 

29 

19 

$26.35 

3.088 

881,356 

686.6 

$33.43 

$103,212 

6311 

e57 

482 

$6.07 

78.325 

$475,433 

81.2 

$7.7«0 

$803,161 

6321 

161 

131 

$6.72 

21.288 

$143,052 

100.6 

$8.53 

$181,484 

6324 

1.217 

969 

$7.28 

160.713 

$1,189,987 

117.3 

$9.24 

$1,484,312 

6331 

1,146 

970 

$7.74 

157,625 

$1.220018 

131.0 

$9.82 

$1,547,783 

6a51 

5 

3 

$6.53 

488 

$3,183 

94.9 

$8.28 

$4,039 

6361 

67 

49 

$6.32 

7.963 

$50,323 

88.7 

$8.oe 

$63,843 

6371 

11 

9 

$11.23 

1,463 

$16,424 

235.2 

$14.25 

$20,836 

6411 

1.0S2 

863 

$7.33 

138,613 

$1X)16,030 

lias 

$9.30 

$1,288,993 

6510 

583 

503 

$5.79 

81,738 

$473,260 

72.8 

$7.35 

$600,405 

6531 

119 

96 

$6.12 

15,600 

$95,472 

82.7 

$7.76 

8121.121 

6552 

163 

148 

$5.08 

24,050 

$122,174 

51.6 

$6.44 

$154,997 

6553 

34 

26 

$5.21 

4.225 

$22,012 

55.5 

$6.61 

$27,926 

7011 

€.938 

6rl04 

$6.58 

991.900 

$6,526,702 

96.4 

$a35 

$8,280,144 

7021 

23 

21 

$4.77 

3,413 

$16,278 

42.4 

$6.05 

$20,651 

7210 

438 

395 

$4J83 

64,188 

$297,188 

38.2 

$5.87 

$377,030 

7221 

56 

46 

$3.82 

7,475 

$28,555 

14.0 

$4.85 

$36,226 

7231 

404 

2^ 

$5.12 

39,813 

$203,840 

52.8 

$6.50 

$258,603 

7241 

39 

33 

$5.77 

5,363 

$30,942 

72.2 

$7.» 

$39,254 

7251 

31 

23 

$4.37 

3,738 

$16,333 

30.4 

$5.54 

$20,721 

7261 

63 

52 

$5.18 

8,450 

$43,771 

54.6 

$6.57 

$55,530 

7267 

13 

S 

$3.51 

1,463 

$5,133 

4.8 

$4.45 

$6,512 

7299 

114 

99 

$6.43 

16,088 

$103,443 

91.9 

$ai6 

$131,233 

7311 

SK 

468 

$8.99 

76,050 

$683,690 

168.4 

$11.41 

$867,367 

7312 

2Z 

19 

$5.33 

3,088 

$16,456 

59.1 

$6.76 

$20,877 

7319 

63 

48 

$5.59 

7,800 

$43,602 

66.9 

$7.09 

855,316 

7321 

64 

42 

$8r32 

6,825 

«56,784 

148.4 

$ias6 

$72,039 

7339 

11 

9 

$4.63 

1,463 

$6771 

38.2; 

$5.87 

$8,591 

7342 

75 

88 

$3.85 

11,050 

$42,543 

14.9 

$4.88 

$53,972 

7349 

1^1 

1,771 

$3.85 

287,788 

41,107,982 

14.9 

$4.88 

$1,405,649 

7361 

257 

242 

$4.54 

39.325 

4178,536 

35.5 

$5.76 

$226,500 

736? 

4.395 

4,335 

$4.49  i 

704.438 

$3,162,924 

34.0 

$5.70 

$4,012,665 

7372 

22 

IS 

$7.36 

2.438 

417,940 

119.7 

$9.34 

$22,760 

7374 

ts 

128 

$6.21 

20.800 

$129,168 

85.4 

$7.88 

$163,870 

7379 

65 

55 

$13.20 

8.938 

$117,975 

294.0 

$16.75 

$149,670 

7392 

421 

354 

$9.05 

57,525 

$520,601 

170.1 

$11.48 

$660,464 

7393 

4J54 

4,125 

$3.75 

670,313 

$2,513,672 

11.9 

$4.76 

$3,188,987 

7394 

284 

230 

$5.93 

37.375 

$221,634 

77.0 

$7.52 

$281,177 

7395 

133 

128 

$4.73 

19.500 

$92,235 

41.2 

$6.00 

$117,015 

7397 

34 

18 

$5.19 

2.925 

$15,181 

.     54.9 

$6.58 

$19,259 

7399 

452 

383 

$5.40 

62,238 

$336,083 

61.2 

$6;85 

$426,373 

7512 

491 

416 

$7.09 

67,600 

$479,284 

111.6 

$8.98 

$608,047 

7513 

14 

7 

$3.98 

1,138 

$4,527 

18.8 

$5.05 

$5,744 

7523 

237 

217 

$3.50 

35,263 

$123,419 

4.5 

SAM 

$156,576 

7525 

SO 

78 

$3.44 

12,675 

$43,802 

2.7 

$4.36 

$55,316 

7531 

27 

21 

$4.22 

3,413 

$14,401 

26.0 

$5.35 

$18,270 

7534 

139 

121 

$6.01 

19,663 

$118,172 

79.4 

$7j6? 

$149,919 

7535 

4 

3 

$3.75 

488 

$1,828 

11.9 

$4.76 

$2,319 

7538 

«4 

44 

$3.68 

7,150 

$26,312 

9.9 

$4J67 

$33,381 

7539 

115 

103 

$4.16 

16,738 

$69,628 

24.2 

$5.28 

$88,334 

7542 

18 

15 

$3.96 

2,438 

$9,653 

18.2 

$sm 

$12,246 

7549 

7 

C 

$3.37 

975 

$3,286 

0.6 

$428 

$4,168 

7622 

25 

23 

$3.90 

3,738 

$M,576 

16.4 

$4jg5 

$18,492 

U  Ml 
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TABLE  2.  EMPtOYH^NT  AND  AVERAGE  HOURLY  EARNINGS  IN  NONMANUFACTURING  INDUSTRIES 

Total 

Produc- 

Average 

Total 

1989 

Percent  Difter- 

Average  Hourly 

1996 

SIC 

Emptoy- 

tion 

Hourly 

Hours 

Wage 

ence  from  1969 

Earnings 

Wage 

Number 

fnant 

Worfc«fs 

Earnirtgs 

Paid 

Bill 

Minimum  Wage 

1996 

Bill 

7623 

114 

94 

65.17 

15.275 

$78,972 

54.3 

$6.56 

$100,186 

7629 

118 

90 

$5.46 

14.625 

$79,853 

63.0 

$693 

$101,306 

7631 

9 

8 

$4.05 

1.300 

$5,265 

20.9 

$5.14 

$6,679 

7641 

21 

20 

$3.97 

3.250 

$12,903 

165 

$5.04 

$16,369 

'7692 

25 

21 

$4.45 

3.413 

$15,186 

32.8 

$5.65 

$19,265 

7694 

102 

92 

$8.96 

14.950 

$133,952 

167.5 

$11.37 

$169,939 

7699 

61 

54 

$5.53 

6,775 

$48,526 

65.1 

$702 

$61,563 

7813 

32 

20 

$6.11 

3,250 

$19,858 

82.4 

$7.75 

$25,192 

7814 

42 

35 

$12.59 

5.688 

$71,606 

275.8 

$15.97 

$90,843 

7823 

166 

145 

$4.50 

23.563 

$106,031 

34.3 

$5.71 

$134,517 

7832 

245 

201 

$a53 

32.663 

$115,299 

5.4 

$4.48 

$146,274 

7833 

14 

12 

$3.06 

1.950 

$5,967 

-67 

$3.88 

$7370 

7911 

13 

8 

$4.42 

1.300 

$5,746 

31.9 

$5.61 

$7,290 

7929 

6 

3 

$670 

468 

$4,241 

159.7 

$11.04 

$5,381 

7933 

27 

24 

$3.65 

3,900 

$14,235 

9.0 

$4.63 

$18,059 

7941 

8 

8 

$6.30 

1.300 

$8,190 

88.1 

$7.99 

$10,390 

7948 

350 

313 

$5.36 

50,863 

$272,623 

60.0 

$6.80 

$345,865 

7993 

50 

43 

$4.26 

6.988 

$29,767 

27.2 

$5.40 

$37,764 

7997 

67 

58 

$4.73 

9.425 

$44,580 

41.2 

$6.00 

$56,557 

7999 

269 

222 

$4.49 

36.0TC 

$161,977 

34.0 

$5.70 

$205,493 

8011 

6a<> 

598 

$4.74 

97.175 

$460,610 

41.5 

$6.01 

$584,355 

8021 

105 

98 

$4.84 

15,925 

$77,077 

44.5 

$6.14 

$97,784 

8031 

5 

5 

$5.73 

813 

$4,666 

71.0 

$7.27 

$5,906 

8049 

54 

44 

$7.12 

7,150 

$50,906 

112.5 

$9.03 

$64,585 

8059 

134 

110 

$5.21 

17.875 

$93,129 

55.5 

$6.61 

$118,148 

8062 

10.496 

9.445 

$4.81 

1.534.813 

$7,382,448 

43.6 

$6.10 

$9,365,792 

8063 

301 

271 

$6.63 

44.038 

$291,969 

97.9 

$8.41 

$370,408 

8069 

529 

491 

$5.15 

79.788 

$410,906 

53.7 

$6.53 

$521,298 

8071 

423 

361 

$5.33 

58,663 

$312,671 

59.1 

$6.76 

$396,672 

8072 

31 

27 

$4.14 

4.388 

$18,164 

23.6 

$5.25 

$23,044 

8081 

140 

128 

$6.89 

20,800 

$143,312 

105.7 

$674 

$181.8U 

8091 

390 

361 

$5.79 

58,663 

$339,656 

72.8 

$7.35 

$430,907 

8111 

1.098 

977 

$10.08 

156.763 

$1,600,326 

200.9 

$12.79 

$2,030,264 

8321 

377 

330 

$7.62 

53.625 

$408,623 

127.5 

$9.67 

$518,402 

8331 

260 

251 

$3.35 

40.788 

$136,638 

0.0 

$4.25 

$173,347 

8351 

315 

271 

$4.73 

44.038 

$208,297 

41.2 

$6.00 

$264,258 

8361 

577 

217 

$4.26 

36.263 

$150,218 

27.2 

$5.40 

$190,575 

8399 

610 

610 

$3.74 

96.125 

$370,728 

11.6 

$4.74 

$470,326 

8411 

29 

16 

$aa9 

2.600 

$10,114 

16.1 

$4.94 

$12,831 

8611 

91 

76 

$5.60 

12.350 

$69,160 

67.2 

$7.10 

$87,740 

8621 

391 

327 

$4.94 

53.138 

$262,499 

475 

$6.27 

$333,021 

8631 

65 

54 

$6.88 

8,775 

860.460 

105.7 

$8.74 

$76,703 

8641 

340 

293 

$4.47 

47.613 

$212428 

33.4 

$5.67 

$270,006 

8661 

123 

117 

i*^ 

I9.0t3 

880.613 

266 

$5.38 

$102,279 

8699 

21 

17 

$4w63 

2.783 

81^790 

36.2 

$5.87 

$16,227 

8811 

17 

17 

$3.04 

2.7«3 

88,388 

-9.3 

$3.86 

$10,654 

8911 

447 

336 

86L29 

54.880 

$343,434 

87.8 

$7.98 

$435,700 

8931 

499 

428 

$1032 

69,558 

$717,756 

288.1 

813.69 

$910,586 

8922 

176 

158 

8&47 

25.675 

$168,117 

93.1 

$&2r 

$210,746 

5431 

11 

t1 

$3:36 

1.788 

86,988 

0.0 

$4.25 

$7,597 
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TABLE  3.  EMPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS 

FOR  SELECTED  MUNIOPALtTIES 

- 

Non 

Average 

1989 

Pefceni  Differ- 

Average Hourly 

1996     • 

Total 

Supervisory 

Hourly 

Total 

Wage 

ence  from  1989 

Earnings 

Wage 

Municipality 

Employment 

Employees 

Earnings 

Hours 

Bill 

Minimum  Wage 

1996 

Bill 

TOTAL 

43.398 

38.606 

$3.70 

6,273,475 

$23,022,080 

10.4 

$4.69 

$29,207,117 

AOJUNTAS 

200 

83 

$3.58 

13.488 

$48,285 

6.9 

$4.54 

$61,257 

AGUAOA 

261 

250 

$3.74 

40,625 

$151,938 

11.6 

$4.74 

$192,757 

AGUAOtLLA 

519 

374 

$3.71 

60.775 

$225,475 

10.7 

$4.71 

$286,051 

AQUAS  BUENAS 

202 

118 

$3.67 

19,175 

$70,372 

9.6 

$4.66 

$89,278 

AIBONITO 

196 

88 

$3.74 

14.300 

$53,482 

11.6 

$4.74 

$67,850 

ANASCO 

231 

175 

$3.73 

28.438 

$106,072 

11.3 

$4.73 

$134,569 

ARECtBO 

892 

498 

$3.46 

80,925 

$280,001 

3.3 

$4.39 

$355,225 

ARROYO 

165 

159 

$3.54 

25.838 

$91,465 

5.7 

$4.49 

$116,037 

BARCELONETA 

303 

239 

$3.67 

38,338 

$142,534 

9.6 

$4.66 

$180,826 

BARRANQUITAS 

213 

149 

$3.67 

24,213 

$88,860 

''    9.6 

$4.66 

$112,733 

BAYAMON 

3.016 

11.887 

$3.48 

1,931,638 

$6,722,099 

3.9 

$4.41 

$8,528,035 

CABO  ROJO 

379 

190 

$3  84 

30,875 

$118,560 

14.6 

$4.87 

$150,412 

CAGUAS 

1.738 

1.320 

$3.58 

214,500 

$767,910 

6.9 

$4.54 

$974,214 

CAMUY 

246 

127 

$3.91 

20,638 

$80,693 

16.7 

$4.96 

$102,371 

CANOVANAS 

301 

199 

$4.44 

32,338 

$143,579 

32.5 

$5.63 

$182,152 

CAROLINA 

2,035 

1,107 

$3  77 

179,888 

$678,176 

12.5 

$4.78 

$860,372 

CATANO 

515 

400 

$3.73 

65,000 

$0 

-100.0 

$0.00 

$0 

CAYEY 

293 

204 

$3.96 

33,150 

$131,274 

18.2 

$5.02 

■  $166,542 

CEIBA 

151 

108 

$4.06 

17,550 

$71,253 

21.2 

$5.15 

$90,396 

CIALES 

167 

135 

$3  63 

21,923 

$79,633 

8.4 

$4.61 

$101,027 

CIORA 

273 

178 

$3.69 

28,925 

$106,733 

10.1 

$4.68 

$135,408 

COAMO 

254 

66 

$3.49 

13,975 

$48,773 

<2 

$4.43 

$61,876 

COMERIO 

259 

% 

$4.16 

15,600 

$64,896 

24.2 

$5.28 

$82,331 

COROZAL 

189 

164 

$3.68 

26.650 

$98,072 

9.9 

$4.67 

$124,420 

CULEBRA 

99 

23 

$3.77 

3,738 

$14,090 

12.5 

$4.78 

$17,876 

DORADO 

317 

173 

$4.19 

28,113 

$117,791 

25.1 

$5.32 

$149,437 

FAJARDO 

475 

409 

$3.59 

66,463 

$0 

-100.0 

$0.00 

$0 

FLORIDA 

174 

104 

$3.75 

16,900 

$63,375 

11.9 

$4.76 

$80,401 

GUANICA  - 

178 

154 

$3.89 

25,025 

$97,347 

16.1 

$4.94 

$123,500 

GUAYANA 

360 

292 

$3.70 

47,450 

$175,565 

10.4 

$4.69 

$222,732 

GUAYANILLA 

175 

174 

$4.28 

28,275 

$121,017 

27.8 

$5.43 

$153,529 

GUAYNABO 

1.628 

1,268 

$3.64 

206,050 

$750,022 

87 

$4.62 

•    $951,520 

GURABO 

196 

151 

$3.81 

24.538 

$93,488 

13.7 

$4.83 

$118,604 

HATILLO 

280 

241 

$3.65 

39.163 

$142,943 

9.0 

$4.63 

$181,346 

HORMINGUEROS 

247 

115 

$3.91 

18.688 

$73,068 

16.7 

$4.96 

$92,698 

HUNACAO 

886 

355 

$3.96 

57,688 

$228,443 

18.2 

$5.02 

$289,815 

ISABELA 

477 

484 

$3.48 

78,650 

$273,702 

3.9 

$4.41 

$347,234 

JAYUYA 

151 

129 

$3.81 

20,963 

$79,867 

13.7 

$4.83 

$101,324 

JUANA  DIAZ 

235 

180 

$3.80 

29,250 

$111,150 

13.4 

$4.82 

$141,011 

JUNCOS 

175 

121 

$3.54 

19.663 

$69,605 

5.7 

$4.49 

$88,305 

LAJAS 

174 

77 

$4,56 

12.513 

$57,057 

36.1 

$5.79 

$72,386 

URES 

293 

244 

$3.74 

39.650 

$148,291 

11.6 

$4.74 

$188,130 

LAS  MARIAS 

141 

127 

$3.77 

20.638 

$77,803 

12.5 

$4.78 

$98,706 

LAS  PIEDRAS 

232 

177 

$3.91 

28.763 

$112,461 

16.7 

$4.96 

$142,675 

LOIZA 

463 

168 

$3.51 

27.300 

$95,823 

4.6 

$4.45 

$121,566 

LUOUILLO 

218 

201 

$3.75 

32.663 

$122,484 

11.9 

$4.76 

$155,391 

MANATl 

510 

400 

$3.73 

65.000 

$0 

-100.0 

$0.00 

$0 

MARICAO 

163 

85 

$3.61 

13,813 

$49,863 

7.8 

$4.58 

$63,259 

MAUNABO 

181 

115 

$3.72 

18,688 

$69,518 

11.0 

$4.72 

$88,194 

MAYAGUEZ 

1.522 

980 

$3.71 

159.250 

$590,818 

10.7 

$4.71 

$749,545 

MOCA 

230 

132 

$4.06 

21.450 

$87,087 

21.2 

$5.15 

$110,484 

MOROVIS 

236 

184 

$3.83 

29.900 

$114,517 

14.3 

$4.86 

$145,283 

NAGUABO 

202 

162 

$3.90 

26.325 

$102,668 

16.4 

$4.95 

$130,250 

NARANJITO 

315 

157 

$4.10 

25.513 

$104,601 

22.4 

$5.20 

$132,703 

OflOCOVIS 

296 

158 

$3.58 

25.675 

$91,917 

6.9 

$4.54 

$116,610 

PATILLAS 

207 

121 

$3.66 

19,663 

$71,965 

9.3 

$4.64 

$91,299 

UMI 


TABLE  3.  BIPLOYMBTT  AMD  AVBM6E  HOURLY  EAfVMNGS 

' 

FOR  SELECTED  MUNiaPALTTlES 

Non 

Average 

1969 

Percent  Differ- 

Average Hourly 

1996 

Total 

Supervisory 

Hourty 

Total 

Wage 

ence  from  1989 

Earnings 

Wage 

Municipalily 

Employment 

Employees 

Earnings 

Hours 

BW 

Minimum  Wage 

1996 

BIN 

PENUELAS 

2.262 

122 

$3.83 

19.825 

$75,930 

14.3 

$4.86 

$96,329 

PONCE 

1338 

924 

$3.86 

150.150 

$579,579 

15.2 

$4.90 

$735,287 

QUEBRAOILLAS 

236 

160 

$3.73 

26.000 

$0 

-loao 

$0.00 

$0 

RINCON 

206 

177 

$3.50 

26.763 

$100,669 

4.5 

$4.44 

$127,714 

RIO  GRANDE 

270 

243 

$3.84 

39.488 

$151,632 

14.6 

$4.87 

$192,369 

SABANA  GRANDE 

195 

161 

$3.69 

26.163 

$96,540 

iai 

$4.68 

$122,476 

SALINAS 

242 

206 

$3.58 

33,313 

$119,259 

&9 

$4.54 

$151,298 

SAN  GERMAN 

323 

2T2 

$3.83 

34.450 

$131,944 

14.3 

$4.86 

$167,391 

SAN  JUAN 

9.007 

7,190 

«4.50 

1.169.838 

$6,264,269 

34.3 

$5.71 

$6,678,550 

SAN  LORENZO 

211 

162 

1^.50 

29.575 

$103,513 

4.5 

$4.44 

$131,322 

SAN  SFRASTIAN 

341 

272 

$3.69 

44.200 

$163,098 

iai 

$4.68 

$206,915 

SANTA  ISABEL 

194 

172 

$3.75 

27.950 

$104,813 

11.9 

M.76 

$132,971 

TOA  ALTA 

211 

205 

$3.85 

33.313 

$128,253 

14.9 

$4.88 

$162,709 

TOA  BAJA 

•15 

469 

$3.71 

78.213 

$282,748 

ia7 

$4.71 

$3,'>8.7T1 

TRUJILLOALTO 

461 

160 

$4.05 

26.000 

$105,300 

2a9 

$&14 

$133,590 

UTUADO 

253 

196 

$3.52 

31.688 

$111,540 

SI 

$4.47 

$141,506 

VEGA  ALTA 

210 

176 

$3.87 

28,600 

$110,682 

15.5 

$491 

$140,417 

VEGA  BAJA 

St9 

431 

$3.71 

70,038 

$259,839 

ia7 

$4.71 

$329,647 

VIEQUES 

256 

144 

$3.68 

23.400 

$86,112 

ft9 

$4.67 

$109,247 

VILLIALBA 

164 

142 

$3.84 

23,075 

$88,608 

14.6 

$4.87 

$112,413 

YABUCOA 

345 

226 

$3.67 

36.725 

$134,781 

a6 

$4.66 

$170,991 

YAUCO 

291 

234 

$3.60 

38.025 

$144,495 

134 

64.82 

$183,315 
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TABLE  4.  EMPLOYMENT  AND  AVERAGF  HOURLY  EARNINGS  IN  STATE  GOVERNMENT  AGENCIES 

Total              Nc 

m 

Average 

Total 

1989 

Percent  Differ- 

Average Hourly 

1996 

Employ-       Super 

irisory 

Hourly 

Hours 

Wage 

ence  form  1989 

Earnings 

Wage 

Agencies 

ment           EmpK 

)yees 

Earnings 

Paid 

Bill 

Minimum  Wage 

1996 

Bill 

Total 

164,??3                i 

>5,693 

$4.08 

9,050.113 

$36,890,914 

21.8 

$5.18 

$46,801,906 

1 

392 

262 

$4.76 

42.575 

$202,657 

4ii 

$6.04 

$257,102 

2 

2.383 

912 

$3.88 

148.200 

$575,016 

15.8 

t  .        $4.92 

$729,498 

3 

23 

13 

$4.98 

2,113 

$10,520 

48.7 

$6.32 

$13,347 

4 

257 

42 

$4.32 

6.825 

$29,484 

29.0 

$5.48 

$37,405 

5 

312 

117 

$4.43 

19.013 

$84,225 

32.2 

$5.62 

$106,853 

6 

10 

4 

$4.36 

650 

$2,834 

30.1 

$5.53 

$3,595 

7 

4 

1 

$3.35 

163 

$544 

0.0 

$4.25 

$691 

8 

131 

43 

$4.56 

6.988 

$31,863 

36.1 

$5.79 

$40,423 

9 

258 

96 

$4.13 

15,600 

$64,428 

23.3 

$5.24 

$81,737 

10 

5,194 

627 

$4.32 

101.888 

$440,154 

29.0 

$5.48 

$558,404 

11 

1.365 

338 

$4.37 

54,925 

$240,022 

30.4 

$5.54 

$304,506 

12 

1,418 

551 

$4.20 

89,538 

$376,058 

25.4 

$5.33 

$477,088 

13 

453 

232 

$4.46 

37,700 

$168,142 

33.1 

$5.66 

$213,314 

14 

67.317                2 

2.598 

$3.61 

3.672.175 

$13,256,552 

7.8 

$4.58 

$16,818,013 

15 

221 

56 

$3.73 

9.100 

$33,943 

11.3 

$4.73 

$43,062 

16 

1,833 

193 

$4.43 

31.363 

$138,936 

32.2 

$5.62 

$176,262 

17 

2.433 

1.008 

$4.23 

163,800 

$692,874 

26.3 

$5.37 

$879,019 

18 

1.540 

895 

$3.91 

145.438 

$568,661 

16.7 

$4.96 

$721,435 

19 

10.732 

4.371 

$3.92 

710,288 

$2,784,327 

17.0 

$4.97 

$3,532,355 

20 

1.720 

1.182 

$3.81 

192,075 

$731,806 

13.7 

$4.83 

$928,410 

21 

181 

69 

$4.50 

11,213 

$50,456 

34.3 

$5.71 

$64,012 

22 

4.169 

1,735 

$4.05 

281,938 

$1,141,847 

20.9 

$5.14 

$1,448,612 

23 

4.858 

2,225 

$4.47 

361,563 

$1,616,184 

33.4 

$5.67 

$2,050,383 

24' 

363 

115 

$5.62 

18.688 

$105,024 

67.8 

$7.13 

$133,239 

25 

54 

29 

$5.41 

4,713 

$25,495 

61.5 

$6.86 

$32,344 

26 

467 

211 

$4.24 

34,288 

$145,379 

26.6 

$5.38 

$184,436 

27 

4.586 

2.375 

$3.86 

305.938 

$1,489,719 

15.2 

$4.90 

$1,889,942 

28 

36 

10 

$6.15 

1,625 

$9,994 

83.6 

$7.80 

$12,679 

29 

118 

41 

$4.23 

6,663 

$28,182 

26.3 

$5.37 

$35,754 

30 

269 

131 

$4.33 

21.288 

$92,175 

29.3 

$5.49 

$116,938 

31 

32 

8 

$5.36 

1.300 

$6,968 

60.0 

$6.80 

$8,840 

32 

157 

37 

$5.15 

6.013 

$30,964 

53.7 

$6.53 

$39,233 

33 

11 

6 

$6.25 

975 

$6,094 

86.6 

$7.93 

$7,731 

34 

180 

97 

$4.55 

15.763 

$71,719 

35.8 

$5.77 

$90,987 

35 

579 

235 

$4.88 

38.188 

$186,355 

45.7 

$6.19 

$236,421 

36 

373 

2 

$4.81 

325 

$1,563 

43.6 

$6.10 

$1,983 

37 

318 

27 

$5.56 

4.388 

$24,395 

66.0 

$7.05 

$30,948 

38 

3.585 

2.571 

$5.20 

417.788 

$2,172,495 

55.2 

$6.60 

$2,756,150 

39 

44 

12 

$4.21 

1.950 

$8,210 

25.7 

$5.34 

$10,415 

40 

381 

67 

$4.71 

10.888 

$51,280 

40.6 

$5.98 

$65,057 

41 

92 

28 

$4.48 

4.550 

$20,384 

33.7 

$5.68 

$25,860 

42 

46 

17 

$4.19 

2.763 

$11,575 

25.1 

$5.32 

$14,685 

43 

87 

15 

$3.80 

2.438 

$9,263 

13.4 

$4.82 

$11,751 

44 

76 

33 

$3.82 

5,363 

$20,485 

14.0 

$4.85 

$25,988 

45 

3,248 

1,349 

$7.06 

219.213 

$1,547,640 

110.7 

$8.96 

$1,963,424 

46 

101 

26 

$4.21 

4.225 

$17,787 

25.7 

$5.34 

$22,566 

47 

55 

34 

$4.68 

5.525 

$25,857 

39.7 

$5.94 

$32,804 

48 

19 

10 

$4.05 

1.625 

$6,581 

20.9 

$5.14 

$8,349 

49 

365 

117 

$4.44 

19.013 

$84,416 

3^S 

$5.63 

$107,094 

'      50 

29 

11 

$4.71 

1.788 

$8,419 

40.6 

$5.96 

$10,681 

51 

50 

21 

$4.18 

3.413 

$14,264 

24.8 

S6.30 

$18,096 

52 

18 

6 

$5.03 

975 

$4,904 

sai 

16.38 

$6,222 

53 

1.517 

1,300 

$4.90 

211.250 

$1,035,125 

46.3 

$6.22 

$1,313,218 

54 

20.568 

6.894 

$4.29 

1.120.275 

$4,805,980 

2&1 

$5.44 

$6,097,138 

UMI 
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TABLE  4.  EMPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS  IN  STATE  GOVERNMENT  AGENCIES 

/ 

Total 

Non 

Average 

Total 

1989 

Percent  Differ- 

Average Hourly 

1996 

Employ- 

Supervisory 

Hourly 

Hours 

Wage 

ence  form  1989 

Earnings 

Wage 

Agencies 

ment 

Employees 

Earnings 

Paid 

Bill 

Minimum  Wage 

1996 

BiU 

55 

25 

9 

$4.51 

1.463 

$6,596 

34.6 

$5.72 

$8,368 

56 

367 

125 

$4.31 

20.313 

$87,547 

28.7 

$5.47 

$111,067 

57 

14.900 

1,173 

$4.17 

190.613 

$794,854 

24.5 

$5.29 

$1,008,397 

58 

177 

84 

$4.19 

13.650 

$57,194 

2S.1 

$5.32 

$72,559 

59 

498 

156 

$4.64 

25.350 

$117,624 

38.5 

$5.89 

$149,224 

60 

211 

111 

$4.33 

18.038 

$78,102 

29.3 

$5.49 

$99,085 

61 

588 

222 

$4.31 

36.075 

$155,483 

28.7 

$5.47 

$197,255 

62 

857 

171 

$3.77 

27.788 

$104,759 

^^5 

$4.78 

$132,903 

63 

694 

86 

$4.70 

13.975 

$65,683 

^  40.3 

$5.96 

$83,329 

64 

809 

128 

$4.51 

20.800 

$93,808 

34.6 

$5.72 

$119,010 

65 

30 

13 

$4.46 

2.113 

$9,422 

33.1 

$5.66 

$11,953 

66 

39 

10 

$5.92 

1.625 

$9,620 

76.7 

$7.51 

$12,204 
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TABLES. 

EMPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS  IN  PUBUC 

ORGANIZATIONS  OF  PUERTO  RICO 

PuWic 

Nor 

1 

Average 

Total 

1969 

Percent  Dilfer- 

Average  Hourly 

1996 

Oiganiza- 
fibns 

To»at=- -    Superv 

sory 

itoufly 

Hours 

Wage 

ence  from  1989 

Earnings 

Wage 

Employment    Employi 

ment 

Earnings 

Pak) 

Bill 

Minimum  Wage 

1996 

Bill 

TOTAL 

36.223              2C 

).998 

$6.42 

3.412,175 

$23,099,749 

91.6 

S8.14 

$27,777,160 

1 

593 

302 

$8.65 

♦9.075 

$424,362 

158.2 

$10.97 

$538,543 

2 

18 

6 

$5.16 

975 

$503,500 

54.0 

$6.55 

$6,383 

3 

17 

11 

$4.02 

1.788 

$719,200 

20.0 

$5.10 

$9,116 

4 

471 

8 

$3.92 

1,300 

$5,100 

17.0 

$4.97 

$6,465 

5 

2.735                1 

.411 

$6.00 

229.288 

$1,375,741 

79.1 

$7.61 

$1,745,323 

6 

22 

20 

$4.18 

3.250 

$13,579 

24.8 

$5.30 

$17,235 

7 

421 

278 

$5.12 

45,175 

$231,220 

52.8 

$6.50 

$293,435 

8 

70 

44 

$4.29 

7,150 

$30,706 

28.1 

$5.44 

$38,914 

9 

1.462                 1 

334 

$6.16 

216,775 

$1,334,455 

83.9 

$7.81 

$1,694,080 

10 

4 

2 

$4.53 

325 

$1,472 

35.2 

$5.75 

$1,868 

11 

28 

10 

$5.97 

1.625 

$9,695 

78.2 

$7.57 

$12,308 

12 

1.300 

924 

$7.29 

150,150 

$1,093,903 

117.6 

$9.25 

$1,388,663 

13 

11 

1 

$4.98 

163 

$810 

48.7 

S6.32 

$1,027 

14 

7.095                i 

>.881 

$6.82 

955,663 

$6,513,814 

103.6 

$8.65 

$8,268,620 

15 

1,229 

779 

$5.57 

126,588 

$705,653 

66.3 

$7.07 

$894,520 

16 

250 

79 

$5.08 

12,838 

$65,217 

51.6 

$6.44 

$82,735 

17 

71 

6 

$6.71 

975 

$6,540 

100.3 

$8.51 

$8,300 

18 

1.915                1 

.313 

$6.21 

213,363 

$1,324,064 

85.4 

$7.88 

$1,680,946 

19 

1.441                 1 

.048 

$7.47 

170.300 

$1,271,964 

123.0 

$9.48 

$1,613,910 

20 

112 

17 

$5.34 

2,763 

$14,765 

59.4 

$6.77 

$18,715 

21 

189 

67 

$4.01 

10,888 

$43,684 

19.7 

$5.09 

$55,388 

22 

45 

5 

-$3.70 

813 

$3,009 

10.4 

$4.69 

$3,814 

23 

7,793                i 

1,021 

$7.91 

653,413 

$5,169,694 

136.1 

$10.04 

$6,557,043 

24 

43 

13 

$4.50 

2,113 

$9,509 

34.3 

$5.71 

$12,060 

25 

93 

43 

$7.93 

6,988 

$55,393 

136.7 

$10.06 

$70,297 

26 

385 

85 

$6.12 

13.813 

$84,546 

82.7 

$7.76 

$107,243 

27 

4,539                1 

.262 

$3.79 

205.075 

$776,612 

13.1 

$4.81 

$986,043 

28 

1.020 

688 

$3.86 

111,800 

$431,036 

15.2 

$4.90 

$547,486 

29 

1.147 

725 

$3.90 

117,813 

$459,575 

16.4 

$4.95 

$582,908 

30 

1,704 

615 

$4.21 

99,938 

$420,931 

25.7 

$5.34 

$533,771 

EMPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS  IN  AGRICULTURE 


Production 
Worlcers 

Average 

Hourly 

Earnings 

Total 
Hours 
Paid 

1989 

Wage 

Bill 

Percent  Differ- 
ence from  1989 
Minimum  Wage 

Average  Hourly 

Earnings 

1996 

1996 

Wage 

Bill 

4,187 

$3.39 

680387.5 

$2,306,514 

1-2 

$4.30 

$2,925,666 

UMi 
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I'ABLb  b.  HMPLUYMl-N  r  AND  AVtMAUb  HUUKLV  bAKNINUS  IN  MANUFACIUKINU  INUUffl'KlbS 

lyyo 

Produc- 

IW6 

Average  Hourly 

IWb 

SIC 

Total 

fkm 

ToUiHoura 

Earnings 

WageBiU 

Number 

Employ  raent 

Woriwn 

Paid 

1996 

(SCENARIO  2) 

• 

20 

24,098 

17,258 

2,804,479 

$7.38 

$19,439,785 

2011 

273 

234 

38,069 

$5.65 

$214,920 

. 

4 

2013 

274 

190 

30,941 

$5.96 

$184,493 

2015 

940 

761 

124,737 

$5.79 

$721,614 

2022 

7 

6 

972 

$4.25 

$4,131 

2023 

112 

71 

11.502 

$7.98 

$91,782 

• 

2024 

300 

146 

23.651 

S6.20 

$146,727 

2026 

1.379 

43S 

70.630 

$7.42 

$524,193 

2032 

369 

ISO 

24,299 

$6.48 

$157,529 

2033 

936 

663 

107.728 

$6.48 

$698,380 

2035 

99 

70 

11,340 

$4.74 

$53,805 

2037 

76 

61 

9.882 

$5.23 

$51,651 

2038 

456 

371 

61.397 

.   $4.34 

$266,388 

2041 

1 

1 

162 

$4.26 

$691 

2043 

7 

2 

324 

$5.20 

$1,685 

. 

2044 

243 

176 

28.673 

$10.00 

$286,648 

* 

2045 

13 

9 

1,458 

$6.66 

$9,711 

2046 

182 

13 

13.446 

$7.60 

$102,177 

2048 

561 

352 

57.185 

$9.48 

$541,931 

^ 

^ 

2051 

1.082 

4S7 

79.216 

$6.10 

$483,396 

2052 

518 

395 

64,151 

$6.89 

$441,920 

• 

2053 

11 

to 

1.670 

$4.17 

$6,762 

• 

2061 

2.003 

1,615 

262,434 

$6.36 

$1,668,022 

2062 

336 

2«2 

39.365 

$11.21 

$441,477 

2064 

566 

453 

73,546 

$10.06 

$739,909 

' 

2066 

81 

25 

4.050 

$5.02 

$20,346 

2067 

738 

96 

15,552 

$13.05 

$203,019 

2082 

363 

293 

47.627 

$9.87 

$470,085 

2084 

46 

30 

4,860 

$4.82 

$23,429 

2085 

840 

3N 

63.017 

$8.27 

$521,250 

2086 

1.381 

370 

60,101 

$11.23 

$674,786 

2087 

491 

311 

'  50.543 

$10.36 

$523,873 

2091 

8,004 

7,652 

1,243.483 

$6.86 

$8434.564 

2095 

435 

132 

21,384 

$5.56 

$118,822 

2096 

669 

209 

34,019 

$8.31 

$282,690 

2097 

95 

72 

11.664 

$4.21 

$49,127 

2098 

75 

60 

9,720 

$6.25 

$60,792 

4 

2099 

138 

128 

20,736 

$5.65 

$117,063 

21 

1,173 

1,023 

166,208 

$8.11 

$1,323,846 

2111 

256 

201 

33,857 

$13.41 

$454,015 

2121 

853 

751 

123,117 

$6.60 

$812,206 

2131 

63 

56 

9.072 

$6.27 

$56,854 

2141 

1 

1 

162 

$4.76 

$771 

22 

3,827 

3,416 

555.161 

$5.95 

$3,296,203 

2211 

448 

375 

60.911 

$7.84 

$477,557 

, 

2241 

30 

23 

3.726 

$7.51 

$27,983 

2251 

832 

761 

123.603 

$6.29 

$777,777 

2253 

1,760 

1,590 

258.384 

$5.62 

$1,452,157 

2254 

616 

561 

91,204 

$4,96 

$452,412 

2261 

3 

2 

324 

$4.34 

$1,406 

2262 

19 

M) 

1,620 

$6.33 

$10,255 

2273 

102 

to 

12,960 

$6.52 

$84,509 

2281 

18 

15 

2.430 

$5.00 

$12,146 

23 

32,101 

30,183 

4.904.760 

$5.19 

$25,434,993 

2311 

2,756 

2,587 

420.380 

$4.78 

$2,010,610 

2321 

2,816 

2,678 

435.122 

$5.13 

$2,230,162 

2322 

1,988 

1,859 

.     302,123 

$6.23 

$1,881,956 

■ 

2323 

472 

456 

74.032 

$5.65 

$417,951 

2325 

1,782 

1.707 

277.338 

$5.23 

$1,449,606 

2326 

3.116 

3,018 

490.363 

$5.04 

$2,469,744 

2329 

727 

672 

109.185 

$5.02 

$5a.535 

. 

2331 

1,000 

923 

150.009 

$4.87 

$730,788 

2335 

1,346 

1,211 

196,825 

$4.90 

$963,857 

2337 

128 

109 

17,658 

$4.83 

$85349 

2339 

1,411 

1,310 

212,863 

S5.26 

$1,120,708 

2341 

3,865 

3.704 

601,978 

$5.09 

$3,062,451 

^ 

• 

- 

/ 

' 
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TABLb  b.  EMPLOYMENT  ANU  AVEKAUb  HUUKLY  bAKNINUS  IN  MANUKACTUKINU  INUUVI KIUI 

IWb 

Produc- 

iyw> 

Average  Hourly 

IW6 

SIC 

Total 

tion 

Total  Hours 

Earnings 

WageBiU 

Number 

Employment 

Workcn 

Paid 

1996 

(SCENARIO  2) 

2342 

6.668 

6.325 

1.027.866 

$5.46 

$5,607,240 

2353 

446 

379 

61.SS9 

$4.86 

$299,110 

2361 

1.577 

1,477 

240.078 

$4.80 

$1,151,302 

2369 

568 

515 

83.752 

$5.04 

$421,823 

2385 

58 

41 

7,776 

$4.54 

$35,316 

2387 

24 

II 

2.916 

$«.57 

$13,318 

2389 

86 

73 

II.S26 

$4.68 

$55460 

2391 

123 

87 

14.094 

$5.20 

$73,308 

2392 

392 

343 

55.727 

$5.00 

$278450 

2393 

459 

435 

70.630 

$4.55 

$321,684 

2395 

60 

55 

8,910 

$5.28 

$47,022 

2396 

198 

161 

26.081 

$5.18 

$135,000 

2399 

37 

35 

5,670 

$i.28 

$24,241 

24 

1.013 

787 

127.815 

$5.28 

$673,839 

2421 

19 

15 

2.430 

$4.31 

$10,481 

2431 

315 

208 

33.857 

$5.46 

$184,699 

2434 

456 

381 

61.883 

$5.30 

$328,162 

2435 

7 

6 

972 

$t.55 

$4,427 

2448 

107 

90 

14.580 

$4.88 

$71,212 

2451 

13 

9 

1.458 

$4.59 

$6,696 

2491 

59 

47 

7.614 

$5.40 

$41,149 

2499 

38 

i               3> 

5.022 

$5.38 

$27,013 

25 

2.183 

1.726 

279,444 

$5.14 

$1,425,353 

2511 

450 

3SI 

61.883 

$1.54 

:            $281,058 

2512 

145 

117 

18.934 

$♦.66 

$88,247 

2514 

109 

86 

13.932 

$4.41 

$61407 

2515^ 

285 

188 

30,617 

$543 

$166,247 

2517 

42 

37 

5.994 

$5.01 

$30,036 

~'  2519 

412 

308 

50.057 

$4.78 

$239/414 

2521 

45 

31 

5.022 

$5.56 

$27,905 

2522 

44 

37 

5.994 

$5.33 

$31,937 

2531 

33 

27 

4,374 

$4.59 

$20,087 

2541 

61 

48 

7.776 

$5.21 

$40,545 

2542 

468 

400 

64.960 

$5.95 

$386415 

2591 

59 

36 

5.832 

$5.02 

$29,299 

2599 

33 

25 

4.050 

$5.57 

$22456 

26 

2,136 

1474 

255.792 

$7.28 

$3,129,074 

2611 

55 

37 

5.994 

$6.01 

$36,044 

2621 

34 

14 

2.268 

$5.40 

$12,257 

2631 

75 

59 

9.558 

$8.61 

$82,332 

2652 

459 

352 

57.185 

$7.59 

$433,835 

2653 

495 

378 

61.397 

$8.44 

$517,976 

2655 

36 

29 

4.698 

$6.89 

$32,363 

2657 

191 

164 

26.729 

$7.23 

$193,289 

2671 

78 

62 

10.044 

$5.29 

$53,135 

2672 

54 

145 

23,489 

$5.10 

$119,796 

2673 

183 

49 

7.938 

$5.42 

$43,000 

2674 

161 

48 

7.776 

$7.18 

$55,835 

2676 

163 

52 

8.424 

$9.46 

$79,724 

2677 

66 

II 

1.782 

$6.74 

$12,004 

2678 

71 

1.925 

312.815 

$4.64 

$1,452,488 

2679 

15 

'     5 

810 

$6.17 

$4,994 

27 

3,483 

2.652 

430.910 

$7.68 

$2,859,248 

2711 

1.360 

97 

15.714 

$11.34 

$178,221 

2731 

7 

1.016 

165,074 

$6.01 

$992,662 

•  2732 

12 

» 

1.296 

$4.85 

$6,281 

2741 

130 

97 

15.714 

$7.41 

$116,422 

2752 

1.422 

1.016 

165.074 

$6.57 

$1,084,808 

2754 

30 

24 

3.888 

$6.71 

$26,093 

2759 

231 

179 

29.159 

$6.67 

$194484 

2761 

62 

30 

4.860 

$7.68 

$37401 

2782 

198 

166 

27.0S3 

$7.13 

$192,887 

2796 

32 

19 

3.078 

$9.74 

$29,989 

28 

20.761 

14.162 

2.301.319 

$10.77 

$24.707415 

2813 

117 

74 

11.988 

$11.80 

$141,437 

« 

• 
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TAULb  b.  bMHLUYMbN  1'  ANU  AVbKAUL  HUUKLT  IiAKNWUS  IN  MANUI-ALI'UKINU  INUUSI  1(11:5 

e 

- 

1996 

Produc- 

IW6 

IWb 

SIC 

To»«l 

tion 

ToldHoun 

Eamingi 

Wt«eBiH 

Number 

Empioynent 

Workers 

PM 

1996 

(SCENARIO  2) 

. 

2819 

342 

252 

40,985 

$9.02 

$369,691 

2821 

29 

22 

3,564 

$635 

$23J30 

2822 

15 

10 

1,620 

$5J2 

S8.611 

2833 

1.870 

1,268 

206.059 

$13.40- 

$2,760,579 

2834 

I3.9S6 

9,510 

1.545.444 

$10.96 

$16,939,914 

283S 

1,208 

945 

153,572 

$9.36 

$1,437,851 

, 

2836 

S3 

70 

11,340 

$9.45 

$107,177 

2841 

145 

92 

14,904 

$6J6 

$97,752 

2842 

335 

160 

25,919 

$7J6 

$195,982 

2844 

1,185 

905 

147.093 

$9.48 

$1,393,977 

2851 

468 

229 

37,259 

$6.80 

$253,362 

2865 

39 

22 

3.564 

$9.72 

$34,634 

2809 

42 

29 

4.698 

$7.84 

$36,833 

2873 

152. 

85 

13,770 

$7.30 

S!0I,320 

2879 

332 

21  i 

34.343 

$12.76 

$438,312 

• 

2891 

259 

180 

29.321 

$8.04 

$235,840 

2899 

157 

98 

15.876 

$8.23 

$130,713 

29 

1.750 

980 

159,242 

$11.63 

$1,848,680 

2911 

880 

495 

80,512 

$15.90 

$1,279,843 

2951 

670 

374 

60.749 

$7.38 

$448,542 

- 

2952 

82 

47 

7.614 

$7.04 

$53,609 

2992 

118 

64 

10.368 

$6.43 

$66,686 

30 

5.703 

4.798 

779.688 

$6.62 

$5,153,770 

3021 

1.634 

1,522 

247.368 

$6.42 

$1,587,957 

3052 

.  64 

38 

6.156 

$5.62 

$34,597 

3069 

770 

695 

112.911 

$5.35 

$604,497 

3081 

30 

25 

4.050 

$6.03 

$24,405 

3082 

13 

9 

1.458 

$4.69 

S6.844 

i 

3083 

29 

24 

3.888 

$6.28 

$24,415 

3084 

219 

148 

23,975 

$6.01 

$144,175 

" 

3085 

424 

323 

52.487 

$7.95 

$♦17,505 

3086 

232 

115 

18.630 

$5.53 

$103,047 

3087 

10 

8 

1,296 

$4.92 

$6,379 

3088 

66 

45 

7,290 

$6.10 

wV^^iO^ 

, 

- 

3089 

2,213 

l,S47 

300.179 

$7.18 

$2,155,465 

31 

5,623 

sjm 

857,608 

$5  53 

$4,756,299 

** 

3131 

681 

663 

107.728 

$5  29 

$569,911 

3142 

146 

»37 

22.193 

$4.68 

$103,895 

3143 

779 

709 

115,179 

$5.77 

$664,860 

3144 

604 

569 

92.500 

$6.18 

$571,497 

3149 

2,460 

2,332 

378.909 

$5.44 

$2,062,228 

3151 

/    207 

202 

32385 

%AAa 

$152078 

^ 

3161 

25 

18 

2.916 

$4.74 

$13435 

3171 

232 

211 

34.343 

$(.50 

$154,673 

3172 

488 

447 

72.574 

$6.38 

$463,122 

32 

5.105 

3.783 

614.776 

$7.69 

$4,422,616 

3211 

36 

29 

4.698 

$5.11 

$24,019 

3221 

497 

433 

70.306 

$5.67 

$398,700 

. 

3231 

1,079 

874 

142.071 

$7.12 

$1,011,141 

, 

3241 

695 

464 

75328 

$9.40 

$708,142 

3261 

63 

49 

7.938 

$4.95 

$39;274 

3269 

32 

26 

4.212 

$4.20 

$17,687 

. 

3271 

584 

310 

50.381 

$5.18 

$260,777 

3272 

686 

528 

85.858 

$6.64 

$569,674 

3273 

1,221 

893 

145.149 

$8.31 

$1,206,142 

' 

3274 

29 

20 

3.240 

$9.11 

$29312 

3275 

16 

14 

2468 

$3.58 

$8,114 

3281 

MS 

102 

16424 

$5.94 

$98,106 

3295 

20 

15 

2,430 

$5.14 

$12,485 

- 

3296 

33 

27 

4.374 

$8.88 

$38X3 

33 

693 

512 

83.266 

$8.42 

$678,728 

^ 

3312 

196 

146 

23.651 

S6.32 

$149^428 

3317 

9 

7 

1.134 

110.16 

$11323 

» 

3341 

73 

55 

8,910 

$6.17 

SS4>3S 

33SI 

25 

16 

2.592 

$8.46 

$21,933 

> 

' 

- 

* 
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I  ABLb  6.  bMW-UyMb'Nr  AND  AVtKAUb  HUUKLY  bAKNINUS  IN 

MANWACTURINU  INDUSTRIES 

1W6 

Produc- 

IW6 

Average  Hourly 

1996 

SIC 

Total 

tion 

Total  Hours 

Earning* 

WageBiU 

Number 

Employment 

Workers 

Paid 

1996 

(SCENARIO  2) 

3353 

14 

9 

1.458 

$6.6 1 

$9,637 

3354 

219 

167 

27.215 

S8.78 

$238,927 

3365 

19 

19 

3.078 

$5.24 

$16,127 

3398 

21 

18 

2.916 

$7.51 

$21,900 

3399 

117 

76 

12.312 

$12.53 

$154,319 

34 

4.501 

3.457 

561,803 

$6.75 

$3,759,010 

3411 

520 

430 

69.820 

$11.04 

$770,629 

3412 

10 

8 

1.296 

$6.53 

$8,467 

3421 

13 

9 

1.458 

$4.92 

$7,177 

3423 

95 

76 

12.312 

$6.27 

$77,160 

3429 

'    10 

8 

1,296 

$6.89 

$8,928 

3433 

38 

20 

3  240 

$5.73 

$18,579 

3441 

142 

Ml 

17,982 

$7.28 

$130,944 

3442 

I.09S 

!                 '787 

127,815 

$5.47 

$698,881 

3443 

207 

148 

23.975 

$6.65 

$159,383 

3444 

456 

302 

49,085 

$5.86 

$287,696 

3446 

233 

211 

34,343 

$5.05 

$173,408 

3449 

14 

9 

1.458 

$5.38 

$7,843 

3452 

■  226 

180 

29.321 

$945 

$277,130 

3469 

445 

328 

53,297 

$6.25 

$333,343 

3471 

265 

211 

34.343 

$5.63 

$193,450 

3494 

27 

20 

3.240 

$8.01 

$25,936 

3495 

32 

28 

4.536 

$5.20 

$23,593 

3496 

309 

244 

39.689 

$5.92 

$235,143 

3498 

64 

58 

9,396 

$6.99 

$65,679 

3*99 

301 

270 

43,901 

$5.82 

$255,641 

35 

4.814 

3.815 

619.960 

$7.98 

$4,917,694 

3535 

132 

;                    112 

18.144 

S6.80 

$123,376 

3541 

10 

7 

1,134 

$7.76 

$8,804 

.   3544 

208 

154 

24,947 

$9.10 

$226,928 

3545 

225 

182 

29.645 

$6.75 

$200,084 

3555 

121 

99 

16.038 

$9  36 

$150,155 

3562 

134 

108 

17,496 

$14.45 

$252,811 

3563 

30 

22 

3.564 

$9  45 

$33,684 

3564 

117 

99 

16,038 

$6.53 

$104,783 

3568 

28 

27 

-    4,374 

$6.20 

$27,134 

3569 

423 

297 

48.275 

$6.86 

$331,331 

3571 

103 

76 

12.312 

$4.86 

$59,822 

3572 

1,000 

823 

133.809 

$7.56 

$1,011,755 

3577 

973 

817 

132.837 

$6.90 

$916,773 

3579 

487 

1                     294 

47,789 

$11.65 

$556,562 

3585 

619 

528 

85.858 

$8.73 

$749,399 

3589 

52 

40 

6.480 

$7.18 

$46,529 

3592 

87 

85 

13.770 

$5.21 

$71,798 

3596 

12 

8 

1.296 

$4.25 

$5,508 

3599 

55 

38 

6.156 

$6.57 

$40,454 

36 

20.776 

17.440 

2,833,962 

$7.89 

$22,295,225 

3612 

209 

175 

28,511 

$5.91 

$168,557 

3613 

3.650 

3,249 

527,946 

$8.01 

$4,226,324 

3621 

40 

28 

4.536 

$13.56 

$61,516 

3624 

501 

408 

66,256 

$12.93 

$856,538 

3625 

1.096 

952 

154.706 

$7.88 

-    $1,218,833 

3629 

192 

158 

25.595 

$6.15 

$157,488 

3639 

29 

19 

3.078 

$4.99 

$15,346 

3641 

596 

477 

77.434 

$6.56 

$507,887 

3643 

1,942 

1.664 

270,372 

$8.50 

$2,298,160 

3644 

376 

294 

47.789 

$6.24 

$298,288 

3645 

107 

99 

16.038 

$7.85 

'   $125,943 

3646 

4 

2 

324 

$4.25 

$1,377 

3648 

\          101 
\^398 

90 

14.580 

$5.09 

$74,171 

3651 

347 

56.375 

$7.04 

$396,937 

3652 

^  5 

4 

648 

$4.74 

$3,075 

3661 

1.602 

1.438 

233.599 

$6.94 

$1,621,070 

3663 

1.863 

l.«24 

263.892 

$7.98 

$2,105,818 

3669 

982 

817 

132.837 

$6.19 

$822,399 

UMI 
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1  ABLb  6.  tMPLOYMtNl'  ANU  AVbKAUb HOURLY  tAKNINUS IN  MANUFACTDRIWJ  INWJS IHIfeS 

IWW) 

Kroduc- 

1W6 

Average  Hourly 

IWb 

SIC 

Total 

tion 

TotdHoun 

Banmgt 

WattBa 

Number 

Employ  meat 

Workers 

Paid 

1996 

(SCENARIO  2) 

3672 

196 

169 

27,539 

$5.52 

$151,980 

3674 

3.996 

2,955 

480,157 

$9.22 

$4.428451 

3677 

272 

243 

39,527 

S5.80 

S229.169 

3678 

306 

259 

42.119 

$6.19 

$260,761 

3679 

856 

667 

108,375 

$6.86 

$743^28 

3692 

389 

359 

58.319 

r.66 

S446JI78 

3694 

1,069 

944 

153.410 

S7.00 

$1,074431 

37 

1.055 

786 

127.653 

$7.33 

$929419 

3713 

58 

35 

5.670 

$6.41 

$36425 

3714 

349 

288 

46.817 

$6.90 

$323,107 

3721 

336 

221 

35.963 

$8.65 

$311,162 

3728 

198 

154 

24.947 

$6.53 

$162:996 

3731 

77 

51 

9.396 

$7.50 

$70,447 

3732 

33 

27 

4.374 

S5.28 

$23,084 

3792 

4 

3 

486 

$4.94 

$2496 

38 

14.815 

12,446 

2.022,523 

$7.68 

$15416.688 

3812 

'     541 

465 

75.490 

$6.37 

$480,772 

3821 

315 

249 

40,499 

$7.75 

$313,928 

3822 

696 

616 

100,114 

$7.41 

$741,738 

3823 

821 

667 

108,375 

$8.« 

$923,942 

3824 

144 

131 

21.222 

S6.08 

$128,960 

3825 

l.iOS 

944 

153,410 

$6.85 

$1,050,976 

3829 

85 

71 

11,502 

$5.30 

$60,994 

3841 

6.832 

5.196 

958.046 

$7.89 

$7,559,982 

3842 

2.216 

1.730 

281.063 

$7.84 

$2,203,622 

3843 

385 

283 

46.007 

$9  93 

$457,014 

3844 

79 

61 

9,882 

$7.08 

$69,954 

3845 

.428 

339 

55.079 

$9  07 

$499,613 

3851 

1.057 

916 

148.875 

$6.32 

$940476 

3861 

47 

37 

5.994 

$6.86 

$41,138 

3873 

66 

43 

6.966 

$6.24 

$43,479 

39 

3.263 

2.731 

443.708 

$6.90 

$3,056,493 

3911 

439 

369 

59.939 

$7.18 

$430,395 

3914 

76 

68 

11,016 

$7.35 

$80,916 

3915 

159 

146 

23,651 

$8.60 

$203,438 

3942 

14 

• 

1,296 

$5.29 

$6.8S« 

3949 

18 

13 

2,106 

$5.09 

$10,714 

3951 

19 

It 

2,916 

$4.90 

$14,279 

3952 

5 

4 

648 

$6.52 

$4,225 

3953 

31 

23 

3,726 

$6.53 

$24,344 

3961 

1.889 

1,627 

264,378 

$6.76 

$1,787,707 

3965 

22 

16 

2,592 

$4.78 

$12,397 

3991 

139 

107 

17.334 

$10.16 

$176,143 

3993 

178 

114 

18.468 

$5.85 

$108,001 

3995 

80 

» 

10.530 

$5.40 

$56,908 

3999 

195 

I5S 

25.109 

$5.58 

$140,163 

rjB36 
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TABLE  7.  EMPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS  IN  NONMANUFACTURING  INDUSTRIES 

1 

Total 

Produc- 

Average Hourly 

Total 

1996 

SIC 

Employ- 

tion 

Earnings 

Hours 

Wage  Bill 

Number 

ment 

Workers 

1996 

Paid 

(SCENARIO  2) 

TOTAL 

153.366 

131.815 

... 

21.419.869 

$1 50,021  .a39 

723 

9 

7 

$4.76 

1.173 

$5,581 

74 

t              Iff 

15 

$5.73 

2,514 

$14,415 

751 

3 

1 

$4.29 

168 

$719 

78 

72 

67 

$4.76 

10.893 

$51,824 

1422 

116 

87 

$5.86 

14,077 

$82,509 

1429 

63 

56 

$7.85 

9,050 

$71,067 

1442 

224 

186 

$7.02 

30,166 

$211,631 

152 

5.017 

4.559 

$6.05 

740,899 

$4,483,544 

154 

3.440 

2.967 

$7.45 

482.146 

$3,590,546 

1611 

1.059 

975 

$7.07 

158,369 

$1,119,102 

1622 

686 

625 

$6.58 

101,557 

$668,686 

1623 

306 

260 

$7.42 

42,232 

$313,429 

1629 

780 

688 

$8.45 

111,780 

$944,458 

1711 

1.322 

1.175 

$7.17 

190,881 

$1,368,216 

1721 

173 

157 

$5.85 

25,473 

$148,980 

1731 

2.091 

1.871 

$6.44 

304,001 

$1,959,221 

1741 

205 

195 

$6.03 

31,674 

$190,670 

1742 

25g 

243 

$6.70 

39,550 

$264,928 

1743 

70 

57 

$6.47 

9,217 

$59,637 

1751 

9 

5 

$5.61 

838 

$4,699 

1761 

418 

373 

$5.51 

60.666 

$334,026 

1791 

22 

17 

$5.98 

2,681 

$16,022 

1793 

10 

6 

$5.09 

1,341 

$6,821 

1794 

343 

293 

$6.91 

47,594 

$329,077 

1795 

121 

119 

$8.25 

19,272 

$158,926 

1796 

189 

107 

$8.44 

17.429 

$147,041 

1799 

283 

263 

$6.24 

42,734 

$266,740 

4111 

4 

4 

$5.87 

670 

$3,938 

-    4121 

11 

11 

$4.61 

1,843 

$8,489 

4131 

32 

30 

$4.48 

4,860 

$21,765 

4151 

5 

5 

$8.88 

838 

$7,441 

4210 

1.056 

955 

$13.14 

155,185 

$2,039,639 

4221 

118 

98 

$15.93 

15,921 

$253,686 

4222 

.35 

27 

$8.11 

4,357 

$35,323 

4224 

14 

9 

$7.59 

1,508 

$11,443 

4225 

70 

66 

$7.00 

10,726 

$75,111 

4226 

'      126 

93 

$6.39 

15,083 

$96,440 

4422 

20 

4 

$9.51 

670 

$6,378 

4454 

234 

210 

$12.32 

34.188 

$421,145 

4459 

19 

15 

$16.91 

2,514 

$42,511 

4463 

"1.574 

1,398 

$20.92 

227.247 

$4,754,040 

4469 

45 

40 

i6.24 

6,536 

$40,795 

4511 

66 

46 

$15.14 

7.541 

$114,139 

4521 

276 

264 

$10.23 

42.902 

$438,690 

4582 

31 

26 

$6.17 

4,190 

$25,832 

4583 

624 

526 

$7.37 

85,469 

$629,983 

4613 

6 

6 

$16.39 

1.006 

$16,481 

4712 

38 

26 

$7.85 

4,190 

$32,901 

4722 

224 

175 

$8.18 

28,490 

$233,126 

4723 

99 

87 

$7.32 

14.077 

$103,048 

4782 

30 

20 

$9.53 

3.184 

$30,337 

4821 

89 

70 

$16.11 

11,396 

$183,609 

483? 

509 

459 

$7.85 

74.576 

$585,643 

4833 

894 

588 

$10.66 

95,524 

$1,037,364 

4899 

27 

27 

$4.97 

4.357 

$21,669 

4923 

15 

11 

$6.90 

1.843 

$12,723 

492S 

56 

**l 

$8.11 

7.206 

$58,419 

\ 
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TABLE  y.  EMPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS  IN  NONMANUFACTURING  INDUSTRIES 

Total             Produc-      | 

Average  Hourly 

Total 

1996 

SIC 

Employ- 

tlon 

Earnings 

Hours 

Wage  Bill 

Number 

ment 

Workers 

1996 

Paid 

(SCENARIO  2) 

4953 

78 

76 

$6.29 

12.401 

$78,036 

4971 

12 

12 

.     $&01 

2.011 

$16,099 

5012 

133 

80 

S6.47 

13.072 

$84,576 

5013 

234 

203 

$6.60 

33,014 

$217,797 

5014 

89 

71 

$6.04 

11,563 

$69,829 

5021 

63 

55 

$5.84 

8,882 

$51,834 

5023 

97 

68 

$6.29 

11,061 

$69,600 

5031 

38 

33 

$5.70 

5,363 

$30,548 

5039^ 

295 

238 

$5.90 

38,712 

$228,374 

5041 

9 

8 

$7.31 

1,341 

$9,797 

5042 

165 

136 

$6.18 

^-^~     22,121 

$136,674 

5043 

ISO 

114 

$14.09 

18,602 

$262,192 

5051 

525 

495 

$6.53 

80.441 

$525,570 

5063 

338 

239 

$8.12 

38.880 

$315,682 

5064 

487 

408 

$9.72 

66.364 

$644,921 

5065 

110 

89 

$6.99 

14.412 

$100,747 

5072 

298 

241 

$6.41 

39.215 

$251,241 

5074 

213 

172 

$6.13 

27,987 

$171,493 

5075 

68 

61 

$11.52 

9,888 

$113,899 

5078 

28 

19 

$5.54 

3.017 

$16,724 

5081 

934 

801 

$1^56 

130.215 

$1,635,455 

5082 

63 

47 

$6.70 

7.709 

$51,639 

5083 

43 

41 

$5.20 

6.703 

$34,868 

5064 

753 

617 

$8.58 

100.217 

$859,469 

5085 

79 

66 

$8.06 

10.726 

$86,404 

5086 

15 

387 

$5.18 

62.845 

$325,292 

5087 

517 

12 

$7.50 

2.011 

$15,078 

-^       5093 

85 

69 

$7.07 

11.228 

$79,344 

5094 

94 

84 

$12.83 

13.574 

$174,108 

5099 

113 

100 

$7.68 

16.256 

$124,770 

^        6111 

68 

58 

$6.47 

9.385 

$60,721 

5112 

83 

77 

$4.99 

12.569 

$62,667 

5113 

189 

170 

$8.03 

27.652 

$222,060 

5122 

2.623 

2,087 

$11.51 

339,195 

$3,903,016 

5133 

187 

160 

$5.56 

25,976 

$144,341 

.  5134 

23 

15 

$5.81 

2,514 

$14,606 

5136 

13 

13 

$6.37 

2.179 

$13,875 

5137 

268 

226 

$4.66 

36.701 

$170,881 

5139 

118 

97 

$5.76 

15.753 

$90,733 

5141 

3,332 

2.807 

$6.15 

456,170 

$2,806,806 

5142 

302 

235 

$6.84 

38,210 

$261,280 

5143 

39 

34 

$7.09 

5.530 

$39,220 

5144 

23 

21 

$4.69 

3.352 

$15,733 

5145 

90 

73 

$13.75 

11.899 

$163,633 

5146 

21 

19 

$6.56 

3.017 

$19,785 

5147 

210 

180 

$6.19 

29.328 

$181,568 

5148 

226 

193 

$5.99 

31.339 

$187,658 

5149 

333 

289 

$8.46 

46.924 

$397,069 

5154 

14 

14 

$5.96 

2,346 

$13,990 

5161 

518 

320 

$6.96 

51,952 

$361,840 

5171 

19 

17 

$8.60 

2,681 

$23,064 

5172 

562 

457 

$14.01 

74,241 

$1,039,813 

5181 

174 

153 

$9.46 

24,803 

•234.738 

5191 

139 

116 

$4.96 

18.770 

$83,106 

5194 

17 

15 

•4.81 

,       2,514 
^      10,893 

•12.087 

5198 

74 

67 

$9.15 

•99,639 

5199 

253 

204 

$7.68 

33,182 

•254.685 

£ 


Fedend  Register  /  Vol.  57.  No.  5  /  Wednesday,  January  8, 1992  /  Rules  and  Regulations 


1992 


TABLE  7.  EMPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS  M  NCWMANUFACTURING  MNXiSTRiES 

Total 

Pfodoc- 

Average  Hourly 

Total 

1996 

SIC 

Employ- 

flon 

Earnings 

Hours 

Wage  Bill 

Number 

ment 

workers 

1996 

Paid 

(SCENARIO  2) 

5211 

869 

663 

$4.94 

106.082 

$523,523 

5231 

144 

106 

$8.77 

17.094 

$149,851 

5251 

743 

641 

S5.29 

104.239 

$551,454 

5261 

47 

43 

$4.73 

7.039 

$33,307 

5311 

6.754 

6.336 

$7.09 

1.029.650 

.      $7,302,062 

5331 

235 

222 

$5.32 

36.031 

$191,529 

5399 

1.349 

1.186 

$4.94 

192.724 

$951,108 

5411 

11.775 

10.495 

$5.68 

1.706.358 

$9,692,540 

5423 

18 

17 

$a78 

2.681 

$23,540 

5462 

,       204 

IBS 

$4.81 

29.998 

$144,236 

5499 

70 

62 

$4.63 

10.055 

$46,561 

5511 

819 

663 

$7.76 

107.758 

S836.652 

5521 

99 

60 

$5.46 

9.720 

$53.0?5 

5531 

982 

857 

$7.31 

139.264 

$1,017,668 

5541 

348 

314 

$4.99 

50.946 

$254,009 

5611 

1,228 

1.075 

$4.92 

174,625 

$aS9.571 

5621 

2.336 

2.073 

$4.87 

336.848 

$1,641,005 

5631 

41 

98 

$4.68 

6.201 

$29,028 

•     5641 

140 

11» 

$4.81 

19.272 

$92,666 

5651 

1.649 

1.450 

$4.45 

235.626 

$1,049,240 

5661 

1.969 

1.692 

$5.15 

275.009 

$1.416.,S02 

5699 

176 

153 

$4.76 

24.803 

$117,998 

•'  5712 

1.271 

1.075 

$5.79 

174.625 

$1,010,218 

5713 

19 

17 

$6.11 

2.681 

$16,396 

5714 

46 

43 

$4.40 

7,039 

$30,966 

5719 

158 

•3 

$6.41 

15.083 

$96,631 

5722 

152 

123 

$5.98 

20.781 

$124,172 

5732 

147 

MA 

$3.63 

20.110 

$72,968 

5733 

43 

30 

$6.95 

4.860 

$33,788 

5810 

7.770 

6.773 

$5.21 

1.101.377 

$5,742,776 

5912 

2.410 

2.244 

$6.38 

364.668 

$2,327,070 

5921 

26 

21 

$4.53 

3,352 

$15,180 

5931 

4 

4 

$4.58 

670 

$3,070 

5941 

396 

331 

$9.97 

53,795 

$536,426 

5942 

329 

lit 

$7.08 

19.105 

$135,245 

5943 

211 

183 

$5.67 

30.668 

$173,917 

5944 

2C7 

184 

$5.94 

29.830 

$177,112 

5945 

87 

57 

$4.31 

9.217 

$39,758 

5946 

271 

204 

$5.09 

33.182 

$168,808 

5947 

173 

123 

$4.99 

20,446 

$101,938 

5949 

320 

267 

$4.62 

43.405 

$200,440 

5962 

47 

34 

$5.54 

5.530 

$30,660 

5963 

24 

t1 

$4.25 

3.3.')2 

$14,245 

5984 

220 

181 

$5.77 

31.003 

$178,964 

5992 

46 

88 

$4.95 

5.866 

$29,021 

5999 

483 

382 

$7.24 

62.007 

$449,180 

6022 

6.558 

5.278 

$7.59 

857.706 

$6,507,047 

6023 

3.354 

2.589 

$7.55 

420.641 

$3,175,215 

6025 

949 

563 

$10.39 

91.502 

$950,734 

6028 

617 

453 

$9.26 

73.570 

$681,349 

6059 

4 

4 

$5.49 

670 

$3,682 

6122 

2.545 

1.871 

$6.65 

304.001 

82.020.929 

6131 

66 

S3 

$9.13 

6.368 

$58,170 

6142 

42 

94 

$8.40 

5.530 

$46,447 

6143 

521 

382 

$6.08 

63.683 

$386,992 

6144 

^    13 

8 

$15.53 

1.508 

$23,421 

6145 

44 

532 

$7.37 

86.475 

$637,395 

UMI 
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TABLE  7.  EMPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS  IN  NONMANUFACTURING  INDUSTRIES 

' 

Total 

Produc- 

Average Hourly 

Total 

1996 

SIC 

Employ- 

tion 

Earnings 

Hours 

Wage  Bill 

Number 

menJ 

Workers 

1996 

Paid 

(SCENARIO  2) 

-_ 

6146 

1.059 

197 

$6.79 

32.009 

$217,255 

6153 

266 

40 

$7.02 

6.536 

$45,853 

6162 

773 

649 

'           $7.24 

106.412 

$763,606 

6211 

226 

113 

$16.35 

18.434 

$301,459 

6221 

30 

20 

$33.43 

3.184 

$106,443 

6311 

678 

497 

$7.70 

80.777 

$622,040 

6321 

166 

135 

$8.53 

21.954 

$187,164 

- 

6324 

1.255 

1.020 

$9.24 

165.743 

$1,530,771 

6331 

1.184 

1.000 

«8.82 

162.559 

$1,596,229 

- 

6351 

5 

3 

$a28 

503 

$4,165 

6361 

69 

51 

$8.02 

8.212 

$65,841 

6371 

11 

9 

$14.25 

1.508 

$21,488 

6411 

1.085 

880 

$9.30 

142.951 

$1,329,338 

6510 

601 

519 

$7.35 

84.296 

$619,197 

6531 

123 

99 

$7.78 

16,068 

$124,912 

6552 

168 

153 

$6.44 

24.803 

$159,848 

6553 

35 

27 

$6.61 

4,357 

$28,800 

7011 

7.155 

6.295 

$8.35 

1,022.946 

$8,539,313 

7021 

24 

22 

$6.06 

3.519 

$21,297 

. 

7210 

452 

407 

$5.87 

66.197 

$388,831 

^ 

7221 

58 

47 

$4.85 

7.709 

$37,360 

7231 

417 

253 

$6.50 

41.059 

$266,697 

7241 

40 

34 

$7.32 

5.530 

$40,483 

7251 

32 

24 

$5.54 

3354 

$21,369 

■ 

7261 

65 

54 

$6.57 

8.714 

$57,268 

7267 

13 

9 

$4.45 

1,508 

$6,716 

■-%, 

7299 

118 

102 

$&16 

16,591 

$135,341 

7311 

697 

483 

$11.41 

78.430 

$894,516 

7312 

23 

20 

$6.76 

3,184 

$21,531 

7319 

65 

50 

$7.09 

8,044 

$57,047 

7321 

66 

43 

$10.56 

7.039 

$74,294 

7339 

11 

9 

$5.87 

1,508 

$8,859 

7342 

77 

70 

$4.88 

11,396 

$55,661 

7349 

1.971 

1.826 

$4.88 

296.795 

$1,449,645 

7361 

265 

250 

$5.76 

40.556 

$233,590 

7362 

4,533 

4.471 

$5.70 

726.486 

$4,138,262 

7372 

23 

15 

$9.34 

2,514 

$23,472 

^^ 

7374 

160 

132 

$7.88 

21.451 

$168,999 

/             ^*^ 

7379 

67 

57 

$16.75 

9.217 

$154,354 

■^^^ 

7392 

434 

365 

$11.48 

59.326 

$681,137 

* 

7393 

4.490 

4.254 

$4.76 

691,293 

$3,288,802 

/ 

7394 

293 

237 

$7.52 

38.545 

$289,978 

7395 

137 

124 

$6.00 

20.110 

$120,677 

7397 

35 

19 

$6.58 

3.017 

$19,862 

7399 

466 

395 

$6.85 

64.186 

$439,719 

7512 

506 

429 

$a99 

69.716 

$627,079 

7513 

14 

7 

$5.05 

1.173 

$5,923 

7523 

244 

224 

$4.44 

36.366 

$161,477 

7525 

93 

80 

$4.36 

13.072 

$57,047 

7531 

28 

22 

$5.35 

3,519 

$18,841 

7534 

143 

125 

$7.62 

20.278 

$154,612 

7535 

4 

3 

$4.76 

503 

$2,392 

7538 

56 

45 

$4.67 

7.374 

$34,426 

7539 

119 

106 

$5.28 

17,261 

$81,099 

.'     7542 

19 

15 

$5.02 

2,514 

$12,629 

7549 

7 

6 

$4.28 

1.006 

$4,299 

7622 

26 

24 

$4.95 

3.854 

$19,071 

• 

' 

» 

r 

■ 
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TABLE  7.  EMPLOYMENT  AND  AVERAGE  HOURLY  EAHhHNGS  IN  NONUANUFACTUfllNG  INDUSTRIES 

Total 

Produc- 

Average Hourly 

Total 

1996 

SIC 

Employ- 

tion 

Earnings 

Hours 

Wage  em 

Number 

ment 

Workers 

1996 

Paid 

(SCENARIO  2) 

7623 

118 

97 

$6.56 

15,753 

$103,324 

7629 

122 

93 

$6.93 

15,083 

$104^6 

7631 

9 

8 

$5.14 

1.341 

$6,889 

7641 

22 

21 

$5.04 

s.a.w 

$16,881 

7692 

26 

22 

$5.65 

3.519 

$19,868 

7694 

105 

95 

$11.37 

15.418 

$175,258 

7699 

63 

56 

$7.02 

9.050 

$63,489 

7813 

33 

21 

$7.75 

3.352 

$25,981 

7iB14 

43 

36 

$15.97 

5.866 

$93,686 

7823 

171 

150 

$5.71 

24.300 

$136,728 

7832 

253 

207 

$4.48 

33.685 

$150,853 

7833 

14 

12 

$3.88 

2.011 

$7,807 

7911 

13 

8 

$5.61 

1.341 

$7,518 

7929 

6 

3 

$11.04 

503 

$5349 

79.13 

28 

25 

$4.63 

4.022 

$18,625 

7941 

8 

8 

$7.99 

1.341 

$10,716 

7948 

361 

323 

$6.80 

52.454 

$356,691 

7993 

52 

44 

$5.40 

7.206 

$38,946 

7997 

69 

60 

$6  00 

9,720 

$58,327 

7999 

277 

??» 

$5.70 

37,204 

$211,925 

8011 

706 

617 

$6.01 

100.217 

$602,646 

8021 

108 

101 

$6.14 

16.423 

$100,845 

8031 

5 

5 

$7.27 

838 

$6,091 

8049 

56 

45 

$9.03 

7,374 

$66,606 

8059 

138 

113 

$6.61 

18,434 

$121346 

8062 

10,825 

9,741 

$6.10 

1.582,852 

$9,658,942 

8063 

310 

279 

$8.41 

45.416 

$382,002 

6069 

546 

506 

$6.53 

82.285 

$537,615 

8071 

436 

3T2 

$6.76 

60,499 

$409,088 

8072 

32 

28 

$5.25 

4,525 

$23,765 

8081 

144 

132 

$8.74 

21.451 

$1875a5 

8091 

402 

372 

$7.35 

60,499 

$444,394 

8111 

1.132 

1,008 

$12.79 

163.732 

$2,093,812 

8321 

389 

340 

$9.67 

55.303 

$534,628 

8331 

268 

259 

$4.25 

42.064 

$178,773 

KI5: 

325 

279 

$6.00 

45.416 

$2/2.529 

8361 

595 

224 

$5.40 

36.366 

$196,540 

83.99 

629 

629 

$4.74 

102.228 

$485,047 

8411 

30 

17 

$4.94 

2.681 

$13,233 

8611 

94 

78 

$7.10 

12.737 

$90,487 

8621 

403 

337 

$6.27 

54.801 

$343,445 

8631 

87 

56 

$8.74 

9,050 

$79,103 

8641 

351 

302 

$5.67 

-      49,103 

$278,457 

8661 

127 

121 

$5.38 

19.608 

$105,471 

8699 

22 

18 

$5.87 

2,849 

$16,734 

8811 

18 

18 

$3.86 

2,849 

$10,988 

8911 

461 

347 

$7.98 

56.309 

$449,337 

8931 

515 

441 

$13.09 

71.727 

$939,087 

8922 

182 

163 

$a2i 

26.479 

$217^42 

5431 

11 

11 

$4.25 

1,843 

$7335 

UMI 
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TABLE  8.  EMPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS                ( 

FOR  SELECTED  MUNICIPALITIES 

Non 

Average 

T996 

Total 

Supervisory 

Hourly 

Total 

WaoeBia 

Municipality 

Employment 

Employees 

Eantlngs 

Hours 

(SCENARIO  2) 

TOTAL 

43,632 

38.814 

$4.69 

6.307.352 

$29,364,835 

AOJUNTAS 

201 

83 

$4.54 

13.560 

$61,588 

AGUADA 

262 

251 

$4.74 

40,844 

$193.79T 

AGUADILLA 

'522 

376 

$4.71 

61,100 

$287,596 

AGUAS  BUENAS 

203 

119 

$4.66 

19.279 

$89^760 

AIBONITO 

197 

88 

$4.74 

14,377 

$6a2t7 

ANASCO 

232. 

176 

$4.73 

28,591 

$135^295 

ARECIBO 

897 

501 

$4.39 

81,362 

$357,143 

ARROYO 

166 

160 

$4.49 

25.977 

$1l6i,684 

BARCELONETA 

305 

240 

$4.66 

39.047 

$181,803 

BARRANQUITAS 

214 

150 

$4.66 

24,343 

$113,341 

BAYAMON 

3.032 

11.951 

$4.41 

1,942,068 

$8,574,087 

CABOROJO 

381 

191 

$4J7 

31,042 

$151,224 

CAGUAS 

1,747 

1.327 

us^ 

215,658 

$979,475 

CAMUY 

^       247 

128 

$4J6 

20.748 

$ioa9e4 

CANOVANAS 

303 

200 

$5.63 

32.512 

$183,136 

CAROLINA 

2.046 

1,113 

$4.78 

180.859 

$865,018 

CATANO 

518 

402 

$aQO 

65.351 

$0 

CAYEY 

295 

205 

$5.02 

33.329 

$167,441 

CBBA 

152 

109 

$5.tS 

17.646 

$9a8e4 

CIALES 

168 

136 

$4.61 

22,056 

$101,573 

CIDRA 

274 

179 

$4.68 

29.081 

$136,139 

COAMO 

255 

86 

$4.43 

14,050 

$62,210 

COMERIO 

260 

97 

$5.28 

15,684 

$82,775 

COROZAL 

190 

165 

$4.67 

26,794 

$125,092 

CULEBRj^ 

100 

23 

$4.78 

3.758 

$17,972 

DORADO 

319 

174 

$5.32 

28,264 

$150,244 

FAJARDO 

478 

411 

$0.00 

66.821 

$0 

FLORIDA 

175 

105 

$4.76 

16,991 

$80,835 

GUANICA 

179 

155 

$4.94 

25,160 

$124,167 

GUAYANA 

362 

294 

$4.69 

47,706 

$223,934 

GUAYANILU 

176 

175 

$5.43 

28,428 

$154,358 

GUAYNABO 

1.637 

1,275 

.  $4.62 

207,163 

$956,659 

GURABO 

197 

152 

$4.83 

24,670 

$119,244 

HATILLO 

282 

242 

$4.63 

39,374 

$182,325 

HORMINGUEROS 

248 

116 

$4.96 

18.788 

$93,199 

HUNACAO 

891 

357 

$5.02 

57.999 

$291,380 

ISABEU 

480 

487 

$4.41 

79,075 

$349,109 

JAYUYA 

152 

130 

$4.83 

21,076 

$101,871 

JUANA  DIAZ 

236 

181 

$4.82 

29,408 

$141,773 

JUNOOS 

176 

122 

$4.49 

19,769 

$88,782 

LAJAS              ^ 

175 

77 

$5.79 

12.580 

$72,777 

LARES 

295 

245 

$4.74 

39.864 

$189,146 

US  MARIAS 

142 

128 

$4.78 

20,749 

$99,239 

LASREDRAS 

233 

178 

$4.96 

28.918 

$143,445 

LOIZA 

466 

169 

$4.45 

27,447 

$122,223 

LUQUILLO 

219 

202 

$4.76 

32,839 

$156,230 

MANAT1 

513 

402 

$0.00 

65,351 

$0 

MARICAO 

164 

85 

$4.58 

13,887 

$63,601 

MAUNABO 

182 

116 

$4.72 

18.788 

$88,670 

MAYAGUEZ 

1.530 

985 

$4.71 

160,110 

$753,592 

MOCA 

231 

133 

$5.15 

21,566 

$111,080 

MOROVIS 

<*-      237 

185 

$4.86 

30.061 

$146,067 

NAGUABO 

203 

163 

$4.95 

26,467 

$130,953 

NARANjrrO 

317 

158 

$5.20 

25,650 

$133,420 

OROCOVIS 

298 

159 

$4.54 

25,814 

$117,240 

PATILLAS 

208 

•  122 

$4.64 

19,769 

$91,792 
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Municipality 


TABLE  &  BAPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS 
FOR  SELECTED  MUNICIPALITIES 


PENUELAS 
PONCE 

QUEBRAOILLAS 
RINCON 
RIO  GRANDE 
SABANA  GRANDE 
SAUNAS 
SAN  GERMAN 
SAN  JUAN 
SAN  LORENZO 
SAN  SEBASTIAN 
SANTA  ISABEL 
TOA  ALTA 
TOA  BAJA 
TRUJILLO  ALTO 
UTUADO 
VEGA  ALTA 
VEGA  BAJA 
VIEQUES 
VILLIALBA 
YABUCOA 
YAUCO 


Total 

Employment 


2.274 
1.948 
237 
209 
271 
196 
243 
325 
9,056 
212 
343 
195 
212 
819 
453 
254 
211 
,522 
259 
185 
347 
293 


Non 
Supervisory 
Employees 


123 
929 
161 
178 
244 
162 
206 
213 
7.238 
183 
273 
173 
206 
472 
161 
196 
177 
433 
145 
143 
227 
235 


Average 

Hourly 

Earnings 


S4.86 
$4.90 
S0.00 
$4.44 
$4.87 
$4.68 
$4.54 
$4.86 
$5.71 
$4.44 
$4.68 
$4.76 
$4.88 
$4.71 
$5.14 
$4.47 
$4.91 
$4.71 
$4.67 
$4.87 
$4.66 
$4.82 


Total 
Hours 


19.932 
150.961 
26.140 
28.918 
39.701 
26.304 
33.492 
34.636 
1.176.155 
29.735 
44.439 
28.101 
33,492 
76.624 
26,140 
31.859 
28.754 
70.416 
23.526 
23.200 
36.923 
38.230 


1996 

V^^ageBiii 

(SCENARIO  2) 


$96,849 
$739,257 
$0 
$128,404 
$193,408 
$123,137 
$152,115 
$168,295 
$6,714,614 
$132,031 
$208,033 
$133,689 
$163,588 
$360,648 
$134,311 
$142,270 
$141,176 
$331,427 
$109,836 
$113,020 
$171,914 
$184,304 


1992 


UMI 
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TABLE  9.  EMPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS  IN  STATE  GOVERNMENT  AQENOES 

Total 

Non 

Avsrage  Hotniy 

Totat 

1996 

Employ- 

Supervisory 

Earnings 

Hours 

WaoaBill 

Agencies 

ment 

Employees 

1996 

Paid 

(SCENARIO  2) 

Total 

166.522 

56.473 

$5.18 

9.176.814 

$47,457,133 

1 

397 

266 

$6.04 

43.171 

$260,702 

2 

2,416 

925 

$4.92 

150.275 

$739,711 

3 

23 

13 

$6.32 

<1        2.142 
^      6.921 

$13,533 

4 

261 

43 

$5.48 

$37,929 

5 

316 

119 

$5.62 

19.279 

$108,349 

6 

10 

4 

$5.53 

659 

$3,646 

7 

4 

1 

$4.25 

165 

$700 

8 

133 

.44 

$5.79 

7.085 

$40,988 

9 

262 

97 

$5.24 

15,818 

$82,881 

10 

5.267 

636 

$5.48 

103.314 

$566,222 

11 

1.384 

343 

$5.54 

55.694 

$308,769 

12 

1.438 

559 

$5.33 

90.791 

$483,767 

13 

459 

235 

$5.66 

38.228 

$216,301 

14 

68.259 

22,914 

$4.58 

3,723.585 

$17,053,466 

15 

224 

57 

$4.73 

9.227 

$43,665 

16 

1,859 

196 

$5.62 

31.802 

$178,730 

17 

2.467 

1.022 

$5.37 

166,093 

$891,326 

18 

1.562 

908 

$4.96 

147.474 

$731,535 

19 

10,882 

4.432 

$4.97 

720.232 

$3,581,808 

20 

1,744 

1.199 

$4.83 

194.764 

$941,408 

21 

184 

70 

$5.71 

11.369 

$64,908 

22 

4,227 

1.759 

$5.14 

285.885 

$1,468,892. 

23 

4,926 

2.256 

$5.67 

366.624 

$2,079,089 

24 

368 

117 

$7.13 

18.949 

$135,104 

25 

55 

29 

$6.86 

4.778 

$32,797 

26 

474 

214 

$5.38 

34,768 

$187,018 

27 

4,650 

2,408 

$4.90 

391.341 

$1,916,401 

28 

37 

10 

$7.80 

1.648 

$12,856 

29 

120 

42 

$5.37 

6.756 

$36,254 

30 

273 

133 

$5.4^ 

21.586 

$118,575 

31 

32 

8 

$6.80 

1.318 

$8,964 

32 

159 

38 

$6.53 

6.097 

$39,833 

33 

11 

6 

$7.93 

989 

$7,839 

34 

183 

98 

$5.77 

15.983 

$92,261 

'       35 

587 

238 

$6.19 

38.722 

$239,730 

36 

378 

2 

$6.10 

330 

$2,011 

37 

322 

27 

$7.05 

4.449 

$31,382 

38 

3.fia5 

2.607 

$6.60 

423.637 

$2,794,736 

39 

45 

12 

$5.34 

1.977 

$10,561 

40 

386 

68 

$5.98 

11.040 

$65,968 

41 

93 

28 

$5.68 

4.614 

$26,222 

42 

47 

17 

$5.32 

2.801 

$14,890 

43 

88 

.  15 

$4.82 

2.472 

$11,915 

44 

77 

33 

$4.85 

5.438 

$26,352 

45 

3.293 

1.368 

$8.96 

222.281 

$1,990,912 

46 

102 

26 

$5.34 

4.284 

$22,882 

47 

56 

34 

$5.94 

5.602 

$33,263 

.48 

19- 

10 

$5.14 

1.648 

$8,466 

49 

370 

119 

$5.63 

19.279 

$108,594 

50 

29 

11 

$5.98 

1.813 

$10,831 

51 

51 

21 

$5.30 

3.460 

$18,350 

52 

18 

6 

$6.38 

989 

$6,309 

53 

1.538 

1.318 

$6.22 

214.208 

$1,331,603 

54 

20,856 

6.991 

$5.44 

1.135.959 

$6,182,498 

^ 
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TABLE  9:  EMPLOYMENT  AND  AVERAGE  HOURLY  EARNINGS  IN  STATE  GOVERNMENT  AGENCIES 

Total 

Non 

Average  Hourly 

Total 

1996 

Employ- 

Superyisory 

Earnings 

Hours 

Wage  Bill 

Agencies 

ment 

Employees 

1996 

Paid 

(SCENARIO  2) 

55 

25 

9 

$5.72 

1,483 

$8.48& 

56 

372 

127 

$5.47 

20,597 

$112,622 

57 

15,109 

1.189 

$5.29 

193,281 

$1,022,515 

58 

179 

65 

$5.32 

13,841 

$73,575 

59 

505 

158 

$5.89 

25,705 

$151,314 

60 

214 

113 

$5.49 

18,290 

$100,472 

61 

596 

225 

$5.47 

36.580 

$200,016 

62 

869 

173 

$4.78 

28,177 

$134,764 

63 

704 

87 

$5.96 

14,171 

$84,495 

64 

820 

130 

$5.72 

21,091 

$120,676 

65 

30 

13 

$5.66 

2,142 

$12,120 

66 

40 

10 

$7.51 

1,648 

$12,375 

1992 


UMI 


Public 
Organi2atl( 


TOTAL 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 


[FRDoc.9^ 
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TABLE  10.  EMPLOYMENT  AND  AVEFtAGE  HOURLY  EARNINGS  IN  PUBUC              | 

- 

ORGANIZATIONS  OF  PUERTO  RICO 

Non 

Average  Hourly 

Total 

1996 

Public 

Total 

Supervisory 

Earnings 

Hours 

Wage  Bill 

Organizations 

Employment 

Employment 

1996 

Paid 

(SCENARIO  2) 

TOTAL 

36.730 

21,292 

$8.14 

3,459,945 

$28,166,040 

1 

601 

306 

$10.97 

49,762 

$546,083 

2 

18 

6 

$6.55 

989 

$6,472 

3 

17 

11 

$5.10 

1,813 

$9,244 

4 

478 

8 

$4.97 

1,318 

$6,556 

5 

2.773 

1,431 

$7.61 

232,498 

$1,769,757 

6 

22 

20 

$5.30 

3,296 

$17,476 

7 

%    *27 

282 

$6.50 

45,807 

$297343 

8 

71 

45 

$5.44 

7,250 

$39,459 

9 

1,482 

1,353 

$7.81 

219,810 

$1,717,798 

10 

*        ♦ 

2 

$5.75 

330 

$1,894 

11 

28 

10 

$7.57 

1.648 

$12,480 

12 

1.318 

937 

$9.25 

152.252 

$1,408,105 

13 

11 

1 

$6.32 

165 

$1,041 

14 

7.194 

5.963 

$8.65 

969,042 

$8,384,381 

15 

1.246 

790 

$7.07 

126.360 

$907,043 

16 

254 

80 

$6.44 

13,017 

$83,893 

17 

72 

6 

$8.51 

989 

$8,416 

18 

1,942 

1.331 

$7.88 

216,350 

$1,704,479 

19 

1.461 

1.063 

$9.48 

172,684 

$1,636,505 

20 

114 

17 

$6.77 

2,801 

$18,977 

21 

192 

68 

$5.09 

11.040 

$56,164 

22 

46 

5 

$4.69 

824 

$3,867 

23 

7,902 

4,077 

$40.04 

662,560 

$6,648,842 

24 

44 

13 

$5.71 

2.142 

$12,229 

25 

94 

44 

$10.06 

7,085 

$71,282 

26 

390 

66 

$7.76 

14.006 

$108,744 

27 

4,603 

1,280 

$4.81 

207.946 

$999,848 

28 

1,034 

698 

$4.90 

113.365 

$555,151 

29 

1,163 

735 

$4.95 

119,462 

$591,069 

30 

1.728 

624 

$5.34 

101,337 

$541,243 

[FR  Doc.  92-245  Filed  1-7-82: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFR  Part  180 
[OPP-30023SA;  FRL-3947-21 
RiN  2070-AB78 


Definitions  and  Interpretations; 
Lettuce,  Head  Lettuce,  and  Leaf 
Lettuce 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

S4JMMARV:  This  document  amends  40 
CFR  180.1(h]  to  add  EPA's 
interpretations  for  the  application  of 
tolerances  and  exemptions  from  the 
requirement  of  a  tolerance  established 
for  pesticide  chemicals  in  or  on  the  raw 
agricultural  commodities  lettuce,  head 
lettuce,  and  leaf  lettuce.  The 
amendments  to  40  CFR  180.1(h)  are- 
based,  in  part,  on  recommendations  of 
the  Interregional  Research  Project  No.  4 
(IR-4). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  January  8, 1992. 
FOfI  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(H7505C),  Registration  Division. 
Environmental  Protection  Agency,  401 M 
St..  SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  716, 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202.  (703)-557-23ia 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  28, 1991  (56 
FR  42579).  EPA  issued  a  proposed  rule. 
in  part  pursuant  to  a  request  from  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  06903,  to 
amend  40  CFR  180.1(h)  to  specify  that 
the  general  commodities  lettuce,  leaf 
lettuce,  and  head  lettuce  should  be 
interpreted  for  tolerance  purposes  to 
inclwde  the  corresponding  specific 
commodities  listed  below. 

There  were  no  comments  received  in 
response  to  the  proposed  rule. 

The  data  submitted  by  IR-4  and  other 
relevant  material  have  been  evaluated 
and  discussed  in  the  proposed  rule. 
Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  general  commodities  lettuce,  head 
lettuce,  and  leaf  lettuce  should  be 
interpreted  to  include  the  corresponding 
specific  commodities  listed  below. 

The  OfRce  of  Management  and  Budget 
has  exempted  this  rule  from  die 
requirements  of  section  3  of  Executive 
Order  12291. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1961  (46 
FR  24950). 

Although  this  regulation  does  not 
establish  or  raise  a  tolerance  level  or 
establish  an  exemption  from  the 
requirement  of  a  tolerance,  the  impact  of 
the  regulation  would  be  the  same  as 
establishing  new  tolerances  or 
exemptions  from  the  requirement  of  a 
tolerance.  Therefore,  the  Administrator 
concludes  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

list  of  Subjects  in  40  CFR  Part  MO 

Administrative  practice  and 
procedure,  Agriailtural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  Deceml)er  24. 1991. 

Douglaa  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 

PART  18&-{AMEN0ED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Autkority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1(h)  is  amended  in  the 
table  therein  by  adding  and 
alphabeticaUy  inserting  the  general 
commodities  in  column  "A"  and  the 
corresponding  specific  commodities  in 
column  "B"  to  read  as  follows: 

Sisai    Definitions  and  interpretations. 

***** 

(h)*    •    * 


B 


Lettuce Lettuce,  head;  and 

lettuce,  teaf 
Lettuce,  head Lettuce,  head:  crisphead 

varieties  only 
Lettuce,  leaf Lettuce,  leaf;  cos 

(romaine),  butterhead 

varieties 


[FR  Doc.  92-180  Filed  1-7-92: 8:45  am] 

BtLLMQ  CODE  (Sao-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  43  and  63 

(CC  Dodcet  Na  90-337;  FCC  91-401] 

Common  Carrier  Services:  In  ttie 
Matter  of  Regulation  of  International 
Accounting  Rates 

agency:  Federal  Communications 
Commission. 

ACTNM:  Final  rule. 

SUMMARY:  On  December  12. 1991,  the 
Commission  adopted  a  Report  and 
Order  that  requires  that  U.S.  carriers 
permit  resale  of  international  private 
lines  for  the  provision  of  basic 
telecommunications  services  between 
the  United  States  and  foreign  coui\^es 
that  afford  equivalent  resale 
opportunities.  Hiis  decision  will 
increase  competition  in  the  international 
telecommunications  market,  increasing 
customer  choice  and  bringing  the 
collection  and  accounting  rates  for 
international  telecommunications 
services  closer  to  cost. 

EFFECTIVE  DATE:  April  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Copes,  Attorney/ Advisor  or 
Michael  A.  Mandigo,  Attorney /Advisor, 
International  Policy  Division,  Common 
Carrier  Bureau,  (202)  632-3214. 

SUPPUMENTARV  MPORMATION:  This  is  a 
sammary  of  the  Commission's  Report 
and  Order  adopted  December  12, 1991. 
and  released  December  23, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M  St. 
NW..  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  frt)m  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 
(202)  452-1422. 1114  2l8t  St..  NW., 
Washington.  DC  20036. 

Public  reporting  burden  for  collections 
of  information  are  as  follows:  1  hour 
average  burden  per  response  for 
S  43.51(a);  and  3  hours  average  biuden 
per  response  for  9  63.01(k)(5).  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
soiut;es,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of  information. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Conunission,  Information  Resources 
Branch,  room  416,  Paperwork  Reduction 
Project  (3060-0454).  Washington,  DC 


U  Ml 
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20554  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (3060-0454),  Washington,  DC 
20503. 

OMB  Number  (3060-0454). 

Title:  Regulation  of  International 
Accounting  Rates  (CC  Docket  No.  90- 
337-Phase  U). 

Action:  New  collection. 

Respondents:  Businesses  or  other  for 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  110 
responses;  240  hours  total;  2.18  hours 
average  burden  per  response. 

Needs  and  Uses:  The  Report  and 
Order  reforms  existing  regulation  of 
Certificates  granted  under  section  214  of 
the  Communications  Act  to  increase 
opportunities  for  new  entrants  in  the 
international  telecommunications 
services  market  and  to  promote  the 
implementation  of  lower,  more 
economically  efficient,  cost-based 
international  accounting  rates  and 
reductions  in  international  calling 
prices. 

Summary  of  Report  and  Order.  In  the 
Report  and  Order,  the  Commission 
adopted  a  policy  governing  resale  of 
international  private  lines  for  the 
provision  of  a  basic  telecommunication 
service.  In  its  decision,  the  Commission: 
(1)  Requires  that  U.S.  carriers  permit 
resale  of  their  private  lines  between  the 
United  States  and  those  overseas  points 
that  afford  equivalent  opportiuiities  for 
resale; 

(2)  Provides  that  an  applicant  will 
receive  certification  under  Section  214  of 
the  Communications  Act  of  1934  to 
resell  private  lines  for  the  provision  of  a 
basic  telecommunications  service 
between  the  United  States  and  another 
country  if  it  can  demonstrate  that  the 
country  a^ords  equivalent  resale 
opportimities; 

(3)  Requires  U.S.  carriers  to  include  in 
their  international  private-line  tariffs 
language  to  inform  users  that,  if  the  user 
wishes  to  resell  the  international  private 
line  for  the  provision  of  a  basic 
telecommunications  service,  the  user 
must  obtain  certification  from  the 
Commission  and  must  show  that  the 
country  to  which  it  wishes  to  resell  the 
international  private  line  affords 
equivalent  resale  opportunities;  and 

(4)  Requires  U.S.  carriers  to  notify  the 
Conmiission  of  all  arrangements  to 
interconnect  international  private  lines 
to  the  public  switched  network  in  the 
United  States. 

Ordering  Clauses:  Accordingly,  It  Is 
Ordered  That  pursuant  to  authority 
contained  in  sections  1, 4, 201-205, 211. 
214, 218-220,  and  303  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151. 154. 201-205, 


211. 214, 218-220,  and  303,  parts  43  and 
63  of  the  Commission's  Rules,  47  CFR 
parts  43  and  63  Are  Amended  As  set 
forth  below. 

It  Is  Further  Ordered  That  the 
policies,  rules,  and  requirements  set 
forth  herein  ARE  ADOPTED. 

It  Is  Further  Ordered  That  U.S. 
carriers  shall  amend  their  tariffs  within 
ten  (10)  days  after  publication  of  this 
decision  in  the  Federal  Register. 

//  Is  Further  Ordered  That  all  other 
provisions  in  this  First  Report  and  Order 
will  be  effective  February  6, 1992. 

It  Is  Further  Ordered  Thai  the  Chief, 
Common  Carrier  Bureau  is  delegated  to 
act  on  matters  pertaining  to 
implementation  of  the  policies,  rules, 
and  requirements  as  set  forth  herein. 

For  further  information  on  this  item 
contact  John  Copes,  Attorney/ Advisor, 
International  Policy  Division,  Common 
Carrier  Bureau,  (202)  632-3214. 

List  of  Subjects 

47  CFR  Part  43 

Communication  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telegraph,  Telephone. 

47  CFR  Part  63 

Contents  of  Applications,  Reporting 
and  Recordkeeping  requirements. 
Telegraph,  Telephone. 

Federal  Conununications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Title  47  of  the  Code  of  Federal 
Regulations,  parts  43  and  63,  are 
amended  as  follows: 

PART  43— {AMENDED] 

1.  The  authority  citation  for  part  43 
continues  to  read  as  follows: 

Audiority:  Sec.  4. 48  Stat.  1066.  as 
amended;  47  U.S.C.  154,  unless  otherwise 
noted.  Interpret  or  apply  sees.  211, 219, 48 
Stat.  1073, 1077.  as  amended;  47  U.S.C.  211, 
219.220. 

2.  Section  43.51  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  43.51    Contracts  and  Concessions. 

(a)  Any  communications  common 
carrier  engaged  in  domestic  or  foreign 
communications,  or  both,  which  has  not 
been  classified  as  non-dominant 
pursuant  to  (  61.3  of  the  Commission's 
Rules,  47  CFR  61.3,  is  not  treated  under 
the  regulatory  forbearance  policies 
established  by  the  Commission,  and 
which  enters  into  a  contract  with 
another  carrier,  including  an  operating 
agreement  with  a  communications  entity 


in  a  foreign  point  for  the  provision  of  a 
common  carrier  service  between  the 
United  States  and  that  point,  must  file 
with  the  Commission,  within  thirty  (30) 
days  of  execution,  a  copy  of  each 
contract,  agreement,  concession,  license, 
authorization,  operating  agreement  or 
other  arrangement  to  whidi  it  is  a  party 
and  amendments  thereto  jwith  respiect  to 
the  following: 

(1)  The  exchange  of  services; 

(2)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  interchange  or 
routing  of  traffic  and  matters  concerning 
rates,  accounting  rates,  division  of  tolls, 
or  the  basis  of  settlement  of  traffic 
balances; 

(3)  The  interconnection  of  a  private 
line  to  the  United  States'  pubUc 
switched  network  when  such  private 
line  is  used  for  foreign  communications; 
and  * 

(4)  The  rights  granted  to  the  carrier  by 
any  foreign  government  for  the  landing, 
connection,  installation,  or  operation  of 
cables,  land  lines,  radio  stations,  offices, 
or  for  otherwise  engaging  in 
communication  operations. 


PART63-{AMENDED] 

1.  The  authority  citation  for  part  ^ 
continues  to  read  as  follows: 

Authority:  Sec.  4, 48  Stat  1066,  as  amended 
47  U.S.C.  154.  Interpret  or  apply  sec.  214. 48 
SUt.  1075.  as  amended:  47  U.S.C.  214. 

2.  Section  63.01  is  amended  by  adding 
paragraph  (k)(5)  to  read  as  follows: 

S  63.01    Contents  of  AppMcaUonaa 

(k)  •  •  • 

(5)  The  procedures  set  forth  in  this 
subsection  are  subject  to  Commission 
policies  on  resale  of  international 
private  lines  in  CC  Docket  No.  90-337.  If 
proposed  facilities  are  to  be  acquired 
through  the  resale  of  private  lines  for  the 
purpose  of  providing  international 
servidbs,  appUcant  shall  demonstrate  for 
each  country  to  which  it  aeeks  to 
provide  service  that  that  cotmtry  affords 
resale  opportunities  equivalent  to  those 
available  under  U.S.  law.  In  this  regard, 
appUcant  shall: 

(i)  State  whether  the  Commission  has 
previously  determined  that  equivalent 
resale  opportunities  exist  between  the 
United  States  and  the  subject  country; 
or 

(ii)  Include  other  evidence 
demonstrating  that  equivalent  resale 
opportunities  exist  between  the  United 
States  and  the  subject  country,  including 
any  relevant  bilateral  agreements 
between  the  administrations  involved. 
Parties  may  address  such  issues  as: 
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(A)  licensing:  | 

(B)  tariffing;  and 

(C)  other  terms  and  conditions 
associated  with  the  provision  of  service. 


[FR  Doc.  82-57  Filed  1-7-82;  8:45  am] 

MLUm  COK  •71t-«1-« 


gENERAL  SERVICES 
DMINISTRATION 

48  CFR  Part  525 
[APD2800.12ACHGE33] 

Genera!  Servicet  AdmMstration 
Acquisition  Regulation;  Threshold  for 
Application  of  Trade  Agreements  Act 

agency:  Office  of  Acquisition  Policy, 

GSA. 

action:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  chapter  5  (APD  2800.12A).  is 
amended  to  revise  section  525.402  to 
provide  the  new  dollar  threshold 
required  for  the  applicability  of  the 
Trade  Agreements  Act  of  1979  as 
authorized  by  the  VS.  Trade 
Representative  under  Executive  Order 
12260.  The  intended  effect  is  to  provide 
guidance  to  GSA  contracting  activities 


and  to  provide  uniform  procedures  for 
contracting  under  the  regulatory  system. 
EFFECTIVE  DATE:  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  McAndrew,  Office  of  GSA 
Acquisition  Policy  (VP).  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION: 

A.  PubUc  Comments 

This  rule  was  not  published  in  the 
Federal  Register  for  public  comment 
because  it  merely  reflects  the  U.S.  Trade 
Representative's  determination  to 
change  the  threshold  for  applicability  of 
the  Trade  Agreements  Act  of  1979  in 
accordance  with  Executive  Order  12260. 

B.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  the 
proposed  policy  was  not  required  to  be 
published  in  the  Federal  Register. 

0.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require  the 


approval  of  ON4B  under  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  48  CFR  Part  525 

Government  procurement. 

Accordingly,  48  CFR  part  525  is 
amended  to  read  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  525  continues  to  read  as  follows: 

Authority:  40  U.S.C.  4a6(c). 

2.  Paragraph  (a]  of  section  525.402  is 
revised  to  read  as  follows: 

525.402    Policy. 

(a)  Under  FAR  25.402(a),  when  the 
estimated  value  of  all  items  or  products 
(exclusive  of  any  item  or  product  within 
any  of  the  exceptions  described  in  FAR 
25.403]  listed  in  the  solicitation  exceeds 
the  Trade  Agreements  Act  threshold, 
contracting  officers  shall  evaluate  offers 
without  regard  to  the  restrictions  of  the 
Buy  American  Act  or  the  Balance  of 
Payments  Program.  The  Trade 
Agreements  Act  threshold  is  $176,000. 
***** 

Dated:  December  26, 1991. 
Ida  M.  UstMi, 

Acting  Associate  Administrator  for 

Acquisition  Policy. 

[FR  Doc.  92-288  Filed  1-7-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGiSTEn 
contains  notices  to  the  put)iic  of  the 
proposed  issutnoe  of  niles  and 
regulalions.  The  purpose  of  these  nolioes 
is  to  give  Jnteferted  persons  an 
opportunity  to  participetB  in  the  rule 
rraildng  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  TRANSPORTATXNI 

Fetteral  Aviation  AdmMstratton 

14CFRPart38 

[Docket  Na  •1-NM-19-AI>] 

AirworthliMM  DIracllvM;  AMmis 
Indwtrte  ModH  A310,  A320,  and  ASM- 
GOO! 


Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat  31700 
Blagnact  France.  lUs  infonnation  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Rentoo.  Wasfaiogtoo. 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Supplemental  notice  of 
proposed  nitemaking  (NPRM);  reopening 
of  comment  period. 

summawy;  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A3ia  A320,  and  A300-600  series 
airplanes,  which  would  have  required 
the  replacement  of  certain  Puritan. 
Bennett  passenger  emergency  oxygen 
container  door  latch  seals  with  modified 
seals,  and  testing  of  these  units  for 
correct  operatioiv  That  proposal  was 
prompted  by  reports  of  the  passenger 
emergency  oxygen  masks  failing  to 
deploy  due  to  a  malfunction  of  the 
oxygen  container  doors.  This  action 
revises  the  proposed  rule  by  adding  one 
airplane  to  the  AD  applicability,  and  by 
citing  the  latest  service  bulletin 
revisions  as  IIm  appropriate  sourcet  of 
service  information.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  passengers  from 
being  unable  to  receive  oxygen  during 
an  emergency  sitoatioa. 
DATES:  Comments  must  be  received  hf 
February  27. 1992. 
AODRcasct:  Submit  comments  in 
triplicate  to  die  Federal  Aviation 
Administratiaa,  Transport  Airptaoe 
Directorata,  ANM-103,  Attention:  Roles 
Docket  Na  91-NM-U-AD.  1801  Lind 
Avenue  SW^  Rentim,  Washington. 
98065-40S&  Comments  may  be  inflected 
at  this  location  between  9  ajn.  and  3 
p.m.,  Monday  through  Mday.  except 
Federal  hoiichjrs. 

The  service  infaiaaatian  refeienced  in 
the  proposed  lak  amjr  be  obtainad  froas 


FOn  RMTMR  MPOMIATION  OONTACTS 

Mr.  Greg  Hon.  Aerospatsa  Biigliiew, 
Standai^ization  Brandi,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056:  telephone  (206) 
227-2140;  fax  (206)  227-132a 

SUPPLEMENTAIIY  INP0NMAT10N: 
Commeals  Invitad 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoaed  rule  by  submitting  soch 
written  data,  views,  or  argoBsents  »» 
they  may  desire.  ComnnmicatioRS 
should  identify  the  Rules  Dodcet  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
conununicatioos  received  on  or  before 
the  closing  date  for  oommenta,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  ia  this  notice  may 
be  changed  ia  light  of  the  comments 
received. 

Comments  are  specificaBy  invited  on 
the  overaH  regulatory,  economic, 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persona.  A  report 
summarizing  each  FAA-pi&Uc  contact 
concerned  with  the  sabatanoa  of  this 
proposal  will  be  filed  in  the  Roles 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  fbflbwing 
statement  is  aiade:  "Comments  to 
Docket  Number  Ol-^^-lS-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NFRM  l^  anboittiiW  a  raqoeat  to  the 
FAA.  I^aa^oft  Aiiplana  Diractorata, 
ANM-103,  Attention  Rules  Docket  No. 
91-NM-13-AD,  lan  Und  Ave«M  SW.. 
Renton,  Washia^on  1 


Discussion 

A  pn^MMal  to  amend  Part  39  of  die 
Federal  Aviation  Regulations  to  add  an 
airworthiness  diroctiva  (AD),  applicable 
to  certain  Airbus  Industrie  Modal  Asia 
A32a  and  A30O-e00  aarias  airplanes, 
was  published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Fadacal 
Register  on  Fabniaiy  20. 1901  (56  FR 
esu).  That  NPRM  would  have  required 
the  replacement  of  certain  Puritan 
Bennett  passenger  emergem^  oxygen 
container  door  latch  seals  wiUi  modified 
seals,  and  to  test  these  units  for  correct 
operation.  That  NFRM  was  prompted  by 
reports  of  die  passenger  emergency 
oxygen  masks  Cailing  to  deploy  due  to  a 
malfimction  of  the  oxygen  container 
doors.  That  condition,  if  net  collected, 
could  have  resukad  in  passengars  being 
unable  to  receive  oxygen  during  an 
emergency  situation. 

Since  the  issuance  of  that  NPRM. 
Airbus  Industrie  has  issued  Revision  2 
to  Service  Bulletins  A310-35^2002  and 
A3OO-35-e00L  both  dated  April  30. 1091; 
and  Revision  1  to  Service  Btiilethi  A320- 
35-1002.  dated  Decambar  S.  199a  These 
service  bulletina  include  additional 
airplanes  in  their  effectivity.  one  of 
which  is  of  U.S.  registry.  The  French 
Direction  C4o6rale  de  1' Aviation  Qviia 
(DGAC).  whidi  is  tha-airworthinass 
authority  of  Franca,  has  classified  these 
service  baUstins  as  mandatory,  and  has 
issued  Frendi  Airworthiness  Directives 
9&-10e-012(B}Rl  and  90-135-lia(B)Rl  to 
indude  the  additional  airplanes. 

Since  the  ansaiie  condition  addressed 
by  this  nilemakii^  action  is  alao  likely 
to  exist  or  develop  in  the  additional 
airplanes  identified,  the  FAA  has 
determined  that  it  is  necessary  to  revise 
the  proposal  to  indude  die  U.S.- 
registered  airplane  in  the  applicability  of 
the  proposed  rule.  The  incluaion  of  thia 
additional  airplane  is  aduevad  by 
spedfyiag  the  latest  revision  of  &* 
applicable  Airbus  service  bulletin  in  die 
appUcability  stataiaant  of  the  rule.  The 
latest  revision  of  the  service  bulletin  is 
also  cited  thnragbont  the  rule  as  an 
appropriate  souroe  of  service 
information. 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  nde,  the  FAA 
has  datenninad  that  tt  ia  neoesaarir  to 
reopen  te  ooansant  period  to  provide 
additional  timm  for  public  ooamMnL 

The  paragraph  dasipiatiana  of  dM 
propoaal  haaa  baan  rastructured  to  be 
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consistent  with  the  standard  Federal 
Register  style. 

Paragraph  (b)  of  the  proposal  has 
been  revised  to  speciiy  the  current 
procedure  for  submitting  requests  for 
approval  of  alternative  methods  of 
compliance. 

The  economic  analysis  paragraph, 
below,  has  been  revised  to  increase  the 
specified  hourly  labor  rate  from  $40  per 
manhour  (as  was  cited  in  the  preamble 
to  the  Notice)  to  $55  per  manhour.  The 
FAA  has  determined  that  it  is  necessary 
to  increase  this  rate  used  in  calculating 
the  cost  impact  associated  with  AO 
activity  to  account  for  various 
inflationary  costs  in  the  airline  industry. 

It  is  estimated  diat  43  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  woric  hours  per 
aiiplane  to  accomplish  the  proposed 
actions,  and  that  tiie  average  labor  rate 
is  $65  per  work  hour.  Required  parts  will 
be  supplied  to  the  operators  at  no  cost. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $9,460. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  die  States,  on  die  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rale"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "4 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Fedsral  Aviation  Regulations  as  follows: 


PART39-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421.  and  1423; 
49  U.S.C.  106(g]:  and  14  CFR  11.89. 

939.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Airinia  Industrie:  Docket  91-NM-13-AD. 

Applicability.  Model  A3ia  A320,  and 
ftaoi-oaa  series  airplanes,  as  listed  in  Airbus 
Industrie  Service  Bulletins  A310-35-2002. 
Revision  2.  dated  April  3a  1991:  A320-35- 
1002.  Revision  1,  dated  December  3, 1990;  and 
A300-3S-fl001,  Revision  2,  dated  April  3a 
1991;  certified  in  any  category. 

Compliance-.  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  passengers  from  being  unable 
to  receive  oxygen  during  an  emergency 
situation,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  tUs  AD.  replace  Puritan  Bennett  passenger 
emergency  oxygen  container  door  latch  seals 
with  mod^ed  seals,  and  test  all  units  for 
correct  operation,  in  accordance  with  Airbus 
Industrie  Service  Bulletins  A31O-35-2002. 
Revision  2,  dated  April  30, 1991  (for  the 
Model  A310):  A320-35-1002.  Revision  1. 
dated  December  3, 1990  (for  the  Model  A320): 
and  A300-35-e001.  Revision  2.  dated  April  3a 
1991  (for  the  Model  A300-400). 

Note:  The  Airbus  Industrie  Service 
Bulletins  reference  several  Puritan  Bennett 
Service  Bulletins  for  additional  instructions. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on 
December  23, 1991. 
Danell  M.  Pedeiaoa, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  92-340  Filed  1-7-82;  8:45  am] 
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14  CFR  Part  39 

(Docket  Na  •1-NM-21«-AD1 

Alrworthineaa  DIractlvw,  Boeing 
Model  707  and  720  Seriea  Airplanea 

AOINCV:  Federal  Aviation 
Adminisb-ation  (FAA).  DOT. 


action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  707  and  720 
series  airplanes,  which  would  require 
that  all  landing  gear  brakes  be  inspected 
for  wear  and  replaced  if  the  wear  limits 
prescribed  in  this  amendment  are  not 
met,  and  that  the  new  wear  limits  be 
incorporated  into  the  FAA-approved 
maintenance  inspection  program.  This 
proposal  is  prompted  by  an  accident  in 
which  a  transport  category  airplane 
executed  a  rejected  takeoff  (RTO)  and 
was  unable  to  stop  on  the  nmway.  An 
investigation  revealed  that  eight  out  of 
ten  br^es  were  near  the  maximum 
allowable  wear  limits  before  the  RTO 
and  were  unable  to  absorb  the  required 
RTO  energy,  thus  contributing  to  the 
accident  This  condition,  if  not 
corrected,  could  result  in  loss  of  brake 
effectiveness  during  a  high  energy  RTO  " 
and  cause  furtiier  incidents/accidents. 

DATfeS:  Comments  must  be  received  no 
later  than  Pebraary  25, 1992. 

AOOmsSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Admhiistration,  Tranqiort  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-2ie-AD,  1601  Und 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  RmTNER  INFORMATION  CONTACT: 

Mr.  David  M.  Heiron,  Seattie  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  227-2672.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Und  Avenue  SW.,  Renton, 
Washington  9^)55-4056. 

SUPPLEMENTARY  INTORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  Ail  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of 
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the  proposed  rule.  All  cominenti 
submitted  will  be  available,  both  before 
and  after  the  dosing  date  for  oomments, 
in  the  Rules  Docket  for  examinatioo  by 
interested  persona.  A  report 
sununarizing  each  FAA-pid>Uc  contact 
concerned  with  the  sub^nce  of  this 
proposal  will  be  filed  in  die  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-21&-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Avaflability  of  NPRMs  ' 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  lYansport  Airplane  Directorate, 
ANM-IOS,  Attention:  Rules  Dodcet  No. 
91-44M-216-Aa  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

Discussion 

In  1988,  a  Md3onnell  Douglas  DC-10 
series  airplane  was  involved  in  an 
aborted  takeoff  accident  in  wfaidi  eight 
of  the  ten  brakes  faikd  and  the  airplane 
ran  off  the  end  (rf  the  nmway. 
Investigation  revealed  that  there  were 
O-rings  damaged  by  over-extension  due 


to  extensive  wear  on  each  of  the  eight 
brakes.  Fluid  leaking  from  the  over- 
extended pistons  caused  the  hydraulic 
fuses  to  close,  releasing  all  brake 
pressure. 

This  acddent  prompted  a  review  of 
the  methodology  used  in  the 
determination  of  the  allowable  wear 
limits  for  all  transport  category  airplane 
brakes.  Worn  brake  rejected  takeoff 
(RTO]  dynamometer  testing  and 
analysis  were  conducted  for  the  Model 
DC-10  series  brakes  and  a  new  set  of 
reduced  allowable  wear  limits  were 
established;  the  use  of  these  limits  for 
the  Model  DC-10  is  required  by  AD  90- 
01-01,  Amendment  39-6431  (54  FR  53048, 
December  27, 1989). 

The  FAA  and  the  Aerospace 
Industries  Assodation  (AIA)  worked 
together  to  develop  a  set  of 
dynamometer  test  guidelines  that  could 
be  used  to  validate  appropriate  wear 
limits  for  ail  airplane  brakes.  The  final 
test  guidelines  were  sent  from  the  FAA 
to  the  AIA  on  March  2, 1990.  It  should  be 
noted  that  this  worn-brake 
accountability  determination  validates 
brake  wear  limits  with  respect  to  brake 
energy  capadty  only  and  is  not  meant  to 
accotmt  for  any  reduction  in  brake  force 
due  solely  to  the  wear  state  of  the  brake. 
Any  reduction  in  brake  force  (or  torque) 
that  may  develop  over  time  as  a  result 
of  brake  wear  is  to  be  evaluated  and 


accounted  for  as  part  of  a  separate 
rulemaking  pro|ect.  The  guidelines  for 
validating  Ivake  wear  limits  allow  credit 
for  use  of  reverse  thrust  to  determine 
enetgy  level  absorbed  by  the  brake 
during  the  dynamometer  test. 

The  FAA  has  requested  diet  U3. 
airframe  manufacturers  (1)  determine 
required  adjustments  in  allowable  wear 
limits  for  all  of  its  brakes  in  use,  (2) 
schedule  dynamometer  testing  to 
validate  wear  limits  as  necessary,  and 
(3)  submit  information  from  items  (1) 
and  (Z)  to  the  FAA  so  that  appropriate 
rulemaking  action(s)  can  be  initiated. 
Boeing  Commerdal  Airplane  Group  has 
submitted,  and  the  FAA  has  evaluated, 
a  series  of  dynamometer  test  data  and 
analyses  concerning  brakes  installed  on 
the  Model  707  and  720  series  airplanes. 

Based  on  this  data,  the  FAA  has 
determined  that  the  brake  wear  limits 
cunenUy  recommended  in  the 
Component  Maintenance  Manuals  for 
the  Model  707  and  720  series  airplanes 
are  not  acceptable  as  they  relate  to  the 
effectiveness  of  the  brakes  during  a  high 
energy  RTO.  Further,  these  limits  are 
only  recommended  values.  The  FAA  has 
determined  that  the  following  criteria  for 
die  Model  707  and  720  brakes, 
specifically  the  new  maximum  brake 
wear  limits  indicated  in  the  last  column, 
are  neoessery: 


Braksjnir. 

BratoP/N 

8oiinBP/N 

Mmlwmt 

150550 
2601775 
2-756-2 
2-7B4-1 
2-091 
9560566 

10-3072-1.-11 

1(^60226-1 
10-3379-11 

lo-eoBie-e 

10-60616-1 

OJOkicK 

R*n'*> 

0.70  InoK 

PfGmnlrfe*> 

0.S1  incl.' 

RFR404rict« 

OJSfeKh. 

BFQ00(lr|c^ 

OSimch. 

A88__. 

OJMlHCtv 

Since  this  coition  is  likely  to  exist 
or  develop  on  airplanes  of  this  type 
design,  an  AD  is  proposed  which  would 
require  (1)  inspection  of  Model  707  and 
720  landing  gear  brakes  for  wear,  and 
replacement  if  the  new  wear  limits  are 
not  met,  and  (2)  incorporation  of  specific 
maximum  wear  limits  into  the  FAA- 
approved  maintenance  inspection 
program. 

There  are  approximatdy  336  Model 
707  and  720  series  airplanes  of  the 
affected  design  in  the  worldwide  Deet  It 
is  estimated  that  07  airplanes  of  U.S. 
registry  and  6  operators  would  be 
affected  by  this  AD.  For  43  airplanes  of 
U.S.  registry,  it  would  take 
approximately  295  woiic  hours  per 
airplane  to  accomplish  the  required 
actions;  and  for  54  airplanes  of  U.8. 
registry,  it  would  take  approximately  66 
work  hours  per  airplane  to  accomplish 


the  required  actions.  The  average  labor 
cost  would  be  $55  per  work  hour. 

In  addition,  it  is  estimated  that  the 
cost  of  parts  to  accomplish  the  change  in 
wear  limits  to  11  of  these  airplanes  (cost 
resulting  from  the  requirement  to  change 
brakes  before  they  are  worn  to  their 
previously  approved  limits  for  a  one- 
time diai^)  is  estimated  to  be  an 
average  of  $8,190  per  airplane.  The  cost 
for  parts  for  25  other  airplanes  is 
estimated  to  be  $11,050  per  aiiplane. 

Ftrdier.  it  is  estimated  diat  it  wiD 
require  20  woric  hours  per  operator,  at 
an  average  labor  cost  of  $55  per  woric 
hour,  to  incorporate  the  requirements 
into  an  operator's  FAA-qiproved 
maintenance  inspection  program. 

Based  on  the  figures  discussed  above, 
the  totd  cost  ioqmct  of  the  AD  on  US 
operators  is  estimated  to  be  $1.138418. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  dds  proposal 
would  not  have  sufficient  federalism 
implications  to  waitant  die  praparatloa 
of  a  Federalism  Assessmeat 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
role"  under  the  DOT  Regdatory  Polides 
and  Procedures  (44  FR  11031  February 
26. 1979):  and  (3)  if  promulgated,  will  net 
have  a  significant  economic  impact, 
positive  er  aegattve.  on  a  siihstanrial 
number  of  small  entities  under  the 
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criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "AOOflESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

TIm  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13   [AmencM] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-2ie-AD. 


Applicability:  Model  707  and  720  series 
airplanes,  equipped  with  brake  part  numbers 
(P/N)  identified  in  paragraph  (a)  of  this  AD, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  the  loss  of  main  landing  gear 
braking  effectiveness,  accomplish  the 
following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  accomplish  the  following: 

(1)  Inspect  the  main  landing  gear  brakes, 
having  brake  part  numbers  shown  below,  for 
wear.  Any  Ivake  worn  more  than  the 
maximimi  wear  limit  specified  below  must  be 
replaced,  prior  to  further  flight  with  a  brake 
within  that  limit 


Brakei 


Brake  P/N 


P/N 


150550 
2801775 
2-758-2 
2-784-1 
2-881 
9560588 


1O-3072-1.  -11 


10-8022fr-1 
10-3379-11 
10-6022»4 
10-40818-1 


0.80  inch. 
O-TOindt. 
0.51  Inch. 
OJSmch. 
asilnch. 
0.528  inctL 


(2)  Incorporate  the  maximum  brake  wear 
limits  specified  in  paragraph  (a)(1)  of  this  AD 
into  the  FAA-approved  maintenance 
inspection  program. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
\m  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplanes  Directorate.  The 
request  shall  be  forwarded  throu^  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplane  to  a  base  in  order  to  comply 
with  the  requirements  of  this  AD. 

Issued  in  Renton.  Washington,  on 
December  23. 1991.  1 

Dafrall  M.  Pederson,  I 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-336  Filed  1-7-82;  ft45  am] 
8IUJNQ COOe  nn  ttM  | 


14CFRPart39  < 

IDoci(elNo.91-IIM-70-AOI   I 

AhworthtaMM  DIrecUvMi  Boeing 
Model  727  SerlM  Akplanes 

AQCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Supplemental  notice  of 
proposed  rulemaking  (NPRM);  reopening 
of  the  comment  period. 


r.  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  727  series 
airplanes,  which  would  have  superseded 


an  existing  AD  that  currently  requires 
inspection,  repair  if  necessary,  and 
modiHcation  of  certain  fuselage  frames. 
That  proposal  would  have  reduced  the 
threshold  for  the  required  initial 
inspection.  That  proposal  was  prompted 
by  reports  of  cracking  on  airplanes  that 
had  accumulated  less  than  the  current 
threshold  of  40,000  cycles.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  structural  integrity  of  the 
fuselage  that  could  result  in  airplane 
depressurization.  This  action  revises  the 
proposed  rule  by  revising  the  service 
information  to  cite  a  later  revision  to  the 
referenced  service  bulletin  and 
expanding  the  area  of  the  proposed 
modification. 

DATES:  Comments  must  be  received  no 
later  than  February  la  1992. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103.  Attention:  Rules 
Docket  No.  91^]M-70-AD.  1601  Lind 
Avenue.  SW..  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a  jn.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  lind  Avenue 
SW.,  Renton.  Washington. 
PON  RINTNDI  WrONMATION  CONTACT 
Mr.  Stant(m  R.  Wood,  Seattle  Aircraft 
Certification  Office.  Airframe  &an(^ 


ANM-120S;  telephone  (206)  227-2772. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

SUPPLEMCNTARV  MFOHMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overaU  regulatory,  economic 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments  , 
submitted  in  response  to  this  notice  - 
must  submit  a  self-addressed,  stamped 
postcard  on  whidi  the  following 
statement  is  made:  "Comments  to 
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Docket  Number  91-NM-70-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
Supplemental  NPRM  by  submitting  a 
request  to  the  FAA.  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-70-AD,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056. 

Discussion 

On  March  9, 1990,  the  FAA  issued  AD 
90-06-16,  Amendment  39-6545  (55  PR 
10048,  March  19, 1990),  applicable  to 
Boeing  Model  727  airplanes,  to  require 
inspection,  repair  if  necessary,  and 
modificationx)f  certain  fuselage  frames. 
That  action  was  prompted  by  reports  of 
fatigue  cracking  in  certain  fuselage 
frames  on  airplanes  that  had 
accumulated  less  than  40,000  flight 
cycles.  This  condition,  if  not  corrected, 
could  result  in  loss  of  structural  integrity 
in  the  fuselage  and  lead  to  airplane 
depressurization. 

Subsequent  to  the  issuance  of  that 
AD,  the  FAA  received  reports  of  cracks 
in  fuselage  frames  of  airplanes  that  had 
acciunulated  between  28,000  and  40,000 
flight  cycles.  Therefore,  the  FAA  issued 
a  proposal  to  supersede  AD  90-06-16 
with  a  new  airworthiness  directive  that 
would  reduce  the  threshold  for  the 
initial  inspection.  That  proposal  was 
published  in  the  Federal  Register  on 
April  26, 1991  (56  FR 19328). 

Since  issuance  of  that  proposal,  the 
manufacturer  has  advised  the  FAA  that 
it  has  developed  a  modification  of  the 
fuselage  frame  at  Stringer  (S)-28  i^ch. 
if  accomplished,  would  eliminate  the 
need  for  the  currently  required 
inspections  of  that  area.  The  FAA  has 
reviewed  and  approved  Boeing  Alert 
Service  Bulletin  727-53A0195,  Revision 
1,  dated  September  19, 1991.  which 
includes  procedures  for  performing  this 
modification  of  the  fuselage  fi'ame  at  S- 
2& 

The  FAA  has  determined  that  the 
proposed  rule.must  be  revised  to  include 
a  requirement  to  accomplish  this 
modification  in  order  to  ensure  the 
continuing  airworthiness  of  these 
airplanes.  Since  this  change  expands  the 
scope  of  the  originally  proposed  rule,  the 
FAA  has  determined  that  it  is  necessary 
to  reopen  the  commeht  period  to  provide 
additional  time  for  public  comment 

Additionally,  several  operators 
commented  on  the  calendar  time  limit 
that  is  used  in  coii)unction  with  flight 
cycles  for  the  proposed  compliance  time, 
llie  commenters  requested  that  the  FAA 
delete  the  calendar,  time  requirement,  or 
increase  it  so  that  tibe  inspectiona  could 


be  accomplished  during  scheduled 
maintenance.  The  justification  given 
was  that  the  cradks  in  the  frames  were 
fatigue-related  in  nature  and  not  time- 
related.  The  FAA  does  not  concur  that 
the  requirement  can  be  dropped  because 
some  airplanes  have  low  utilization.  The 
FAA  does  concur  that  the  inspection 
should  be  accomplished  during 
scheduled  maintenance  and  has 
increased  the  calendar  component  of  the 
proposed  compliance  time  from  15  to  24 
months. 

The  format  of  this  Supplemental 
Notice  of  Proposed  Rulemaking  has 
been  restructured  to  be  consistent  with 
the  standard  Federal  Register  style. 

There  are  approximately  1,695  Model 
727  series  airplanes  of  the  affected 
design  in  the  woridwide  fleet  It  is 
estimated  that  1,172  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  16 
woric  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  cost  would  be  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,031,360. 

Tlie  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  nde"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DiOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  dn^  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
fix>m  the  Rules  Docket 

List  of  Subjecto  inl4  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety.  * 

Tne  Proposed  AmaiwiiDeDt 

Accordingly,  pursuant  to  the  audiority 
dedegated  to  me  by  &e  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulati<ms  as  follows: 


PART  99-[  AMENDED] 

1.  Hie  autiiority  citation  for  part  39 
continues  to  read  as  follows: 

AuHMttty:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C  106(g);  and  14  CFR  11 J9. 

{39.13   [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6545  and  by 
adding  the  following  new  airworthiness 
directive: 

Bosiiit:  Docket  No.  91-NM-70-AD. 

Supenedei  AD  90-06-16,  Amendment 
39-6S4S. 

Applicability:  Model  727  tenet  liiplanet, 
certificated  in  any  category. 

Compliance:  Required  at  indicated,  unleaa 
previouily  accomplithed. 

To  detect  cracking  in  the  fiuelage  aft  lower 
lobe  framet  Iwtwaen  l>ody  ttationt  (BS)  950 
and  BS  1106,  accomplish  die  following: 

(a)  Conduct  a  detailed  viiual  inapection  of 
the  fuaelage  frames  in  accordance  with  Part  p 
of  the  Accomplithment  Inatnictioni  of  Boeing 
Alert  Service  Bulletin  727-63A019S,  dated 
May  4. 1969.  prior  to  the  time  tpedfiedU 
subparagraph  (a)(1)  or  (a)(2)  of  this  fia, 
whichever  occurt  first  ,^ 

(1)  Prior  to  the  time  specified  iir 
subparagraph  (a)(l)(i)  or  (a)(l)(ii)  ^  diit  AD. 
whichever  occurt  later 

(i)  Within  the  next  3,000  fli^t  cydet  oris 
months  after  April  24, 1990  (the  effective  date 
of  AO  90-06-16,  Amendment  39-6f45). 
whichever  occurs  first  Or 

(ii)  Prior  to  the  accumulation^f  4a000  fli^t 
eyelet.  ^      ' 

(2)  Prior  tolhetime  specified  in 
subparagraph  (a)(2)(i)  or  (a)(2)(ii)  of  this  AD, 
whichever  occurt  later 

(i)  Within  the  next  3,000  Eight  eyelet  or  24 
montht  after  the  effective  date  of  this  AD, 
whichever  occurt  firtt  or 

(ii)  Prior  to  the  accumulatioD  of  28,000  flight 
eyelet. 

(b)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervale  not  to 
exceed  4,000  fUgfat  eyelet  or  30  months, 
whichever  occurt  first 

(c)  If  any  cracks  are  detected,  repair  prior 
to  fiutfaer  fli^t  in  accofdance  with  Part  I  of 
the  Accomplithment  Inslruetlont  of  Boeing 
Alert  Service  Bulletin  727-53A0195,  dated 
May  4, 1089.  Skin  repairs  mutt  be 
accomplithed  in  accordance  with  Section  53- 
30-3  of  dw  Boeing  727  Structural  Repair 
Manual 

(d)  Accomplithment  of  repairt  in 
accordance  with  Boeing  Alert  Service 
Bulletin  727-63A0196,  dated  May  4, 1980, 
conttitutet  terminating  action  fbr  the 
intpectiont  required  by  paragraphs  (a)  and 
(b)  of  this  AD  fbr  the  repaired  areat  only. 

(e)  Acoomplith  the  preventive  modlficatkm 
in  accordance  widi  part  L  Paragraph  B.,  of  the 
Accomplithment  Instructioas  of  Boeing  Alert 
Service  Bulletin  727-S3A0196,  RevlsioB  t 
dated  September  19, 190t  prior  to  dw  time 
specified  la  subparagraph  (sMl)  or  (eH2)  of 
this  AD,  wfalchmrer  occurs  laten 

(1)  Widiin  dts  next  7300  aigbt  cydet  or  45 
moodis  alter  dM  sffsctlvt  date  of  diis  AD, 
wdildiever  occurs  first  or 
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(2)  Prior  to  the  accumaiatim  of  VJSOO  Bigkt 
cycles. 

(f)  AccomplMfuamt  of  tin  preventive 
modification  required  by  paragraph  (e)  of  thia 
AD  constitutes  terminating  action  for  the 
inspections  required  by  this  AD  for  the 
modified  ares  only 

(g)  An  alternative  method  of  compliance  ot 
adjustment  of  the  compliance  time,  which 
provides  aa  acceptable  level  of  safety,  any 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspectar.  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Seattle  ACQ. 

(h)  Special  flight  permits  may  be  iasoed  ia 
accordance  with  FAR  21.197  and  21. 198  ta 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  iB  Seattle.  Washingtan.  on 
December  23. 1991. 
DamttM. 


Acting  Manager,  Tmnspart  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  92-337  Filed  l-T-9Zi  8:45  amf 


uemPartM 

[Doctot  Na  M-NH'^O-AOT 


Modal  747-fOO,  747-200»Md  747-SP 


aqincy:  Fedeial  Aviation 
Administratioa  (FAAI.  DOT. 
action:  Proposed  rule;  wttUrawaL 

sguMMrr:  TUs  action  withclrawa  a 
proposed  rule,  applicable  to  certain 
Bedng  Model  747-100, 747-2(0,  and  747- 
SP  series  airplanes,  which  would  have 
required  inatiUation  of  •  placard  and 
the  ad£€«it  of  an  air^ane  {!f^  maooaf 
(AFM)  Hmitation  prohibiting  operating 
under  Category  tCATJ  H  and  CAT  IH 
weather  ounima.  The  proposed 
requitementa  were  intended  to  ptevent 
landing  appssaehts  diat  are  ofbet  &ora 
the  runway  canlerlinr  doe  ta  depaded 
localisar  tiaddng  peifonnance  foliewing 
an  adveiM  Eoca^ier  capture  maneuver 
during  automatic  landings.  Since  the 
issuance  of  ttie  proposal  the  FAA  has 
determined  that  pilot  monitoring  wilt 
adequately  delect  when  there  ia 
excessive  divergence  from  the  localizer 
beam,  and  crew  action  would  diaengage 
the  autopilot  Accordingly,  the  proposal 
is  withdraiwB. 

ftmnrnneRmnmrnimon  eoNTAcrr 

Mr.  Frank  vanLeynseele,  Seattle  Aircraft 
Certificatian  Office,  Systems  & 
Equipment  Branch,  ANM-lioS; 
telepheae  (206)  227-2671.  Mailing 
addresK  FAA.  Northwest  Mountain 
Region,  Transport  Aitpiane  Directorale,^ 


1601  Liod  Avenue  SW.,  Renlon^ 
Washington  98055-4656. 
SUPPfcnKNTAnV  MPORMATtOir  A 

proposal  to  amend  pert  39  of  the  Federat 
Aviation  Reguiatiens  l^  adc&ig  a  new 
avworthiness  tfirectwe  f AD]  was 
published  as  a  Notice  ofPreposed 
Rulemaking  (NPRM}  in  the  Fodotal 
Register  on  Febraary  2S,  1991  (56  FR 
7611].  The  proposal  would  have  required 
installation  of  a  placard  and  Ae 
adtfition  of  an  AFM  limitation 
prohibiting  operation  under  CAT  H  and 
CAT  m  weaUier  condiiianB.  To  restne 
the  aiiplaneto  its  full  CAT  D  or  CAT  lU 
capability,  operatt»s  wooid  have  been 
required  h»  inst^  s  nwdl6ed  autiaiaid 
computer,  known  a»  the  Advanced 
Autoland  knprovement  Pro-am  (AAII^ 
Phase  IL  Thai  action  was  prompted  l^ 
reports  of  degraded  kicalizer  backing 
performance  during  automatic  landings, 
and  the  development  of  a  modiHed 
autoland  computet  that  would  prevcni 
such  problems. 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM.  These  comments  are 
discussed  below. 

Almost  none  of  the  comments 
received  were  supportive  of  the 
proposed  rule.  Most  commenters 
requested  that  the  rule  be  withtkawn 
and  that  diey  be  permitted  to  continue 
autoland  operations  using  the  currenlTy- 
installed  pce-AAIP  Phase  II  autoland 
computers. 

Many  commenters  stated  that  the    ' 
procedures  outlined  in.  Boeing 
Operations  Bulletin  88-2,  dated  August 
24, 1988,  togedier  with  diligent 
monitoring  of  the  localizer  frackuig 
performance  by  t&e  pilot  not  fiyin;^  have 
shown  \X3  be  successful  in  detecting  the 
occasionai  cases  of  mistracking.  The 
Boeing  Operations  Bulletin  provides 
instructions  by  which  degraded  localizer 
trackiiog  and  diegi-aded  aatofand 
performance  can  be  avoided.  For 
example,  it  contains  procedures  diat 
instnref  f6^  crews  to  monitor  ILS  raw 
data  thnragfatnit  the  aftproacfar  when, 
approaching  the  runway  threshold,  die 
flight  crew  verifies  tf  the  aotoffi^ 
system  is  tracking  the  localizer  and^gfide 
slope  within  acceptable  Hmits  for 
autoland;  when  in  doubt  the  crew  must 
consider  a  gp-arooad.  The  eperatiom 
bulletin  also  provides  detailed 
information  concerning  the  Ibcafizer 
deviation  limits  that  must  be  observed 
in  order  to  accomplish,  a  successful 
autoland. 

Doe  lto>  die  number  of  comsunts 
received  that  were  simikr  in  nature  witit 
regard  to  the  Bseiag  Operations  BtriHelbi, 
the  FAA  bas  reviewed  a*  d*p«»  the  rfate 
available  md  ia  now  ceaviaeed  (hat  tlK 


existmg  operation^  procedures  and  Hm 
pUots' Bionftonng  of  ^localizer  raw 
data  are  adequate  to  detect  and  correef 
the  effects  of  the  mistracking  incidents. 

Several  commenters  especially 
challenged  the  statement  in  the 
preamble  to  tfte  Notice  which  indicated  , 
that  '*a  survey  of  airline  operators  has 
revealed  several  incixlents  of  degraded 
localizer  tracking  each  month."  The 
FAA  has  examined  in  depth  the 
information  provided  and  now  finds  that 
a  high  percentage  of  approaches  wlitdt 
resulted  in  degraded  localizer  tracking 
performance  may  actually  have 
occurred  under  CAT  I  or  better  visibility 
conditions.  This  introduces  &e 
possibSity  that  the  ground  traffic  around 
and  across  an  active  ILS  runway  was 
causing  distractions  to  the  localizer 
beam.  Further,  ILS  capture  procedures 
are  apt  to  e^^erience  certain  conditions 
that  can  result  in  off-ceaterBne  tracking, 
suchaa: 

(1]  Interceptioa  of  the  localizer  bean 
af  an  angle  ^ater  than  45*i 

(2]  Captiue  at  a  distance  less  thoaS 
miles  frMi  the  niaway  thresholdc. 

(3^  Capture  at  ^eede  peato^  tftaa  Var 
+  4ft  knots; 

(«)iCaptee-a«  cat  akitiide  less  liait 
1,90ft  feet  AGL;  ei 

(5]i  Passing  the  outer  marker  wbeai  die 
airplana  ia  not  stabdand  8B  Ae  lacaliaer 
or  glidealdpa  beaaL 

Althaagb  eaaoaatiiiBg  aae  ol  dieac 
situatkaa  oaikr  larisaaeat 
Meteorological  CSoadlliana  |QIG) 
wea  Aer  oandiliana  ia  anlifccisr,  shonld  it 
occaer  tfta- pitotf  a  anoitotiBg  ef  te- BS 
instTHBenta  will  laovidc  sidfideat 
waxBBg  of  the  caa^tkos  uid  will  aUlow 
the  pilot  to  caraect  tfaeappceaekarga 
around 

Oaa:  of  tie  canuaenten  providied 
detaiitdi  mIormatioD  regardiag  its 
serwea  Ustofy  cxpcnence,  wMkII' 
indicatM^  tikat  none  sf  the  sabject 
proUlema  had  esar  been  encoontered 
dining  aa  nuay  as  12  years  of  operatie» 
using  CAT  II  or  III  autoland  procedures. 
It  was  abo'  noted  and  te  FAA  ctMicors, 
that  the:  data  cottectum  am)  reporting  af 
autoland  incidenta    oita  worldwide 
basis — ia  aqierfect  and  may  not  alwaya 
provide  die  moat  accurate  information. 

bi  Ught  of  die  data  «td  infcHinatieif 
discussed  above,  and  taking  into 
account  the  safety  record  of  affected 
airplanes  in  service,  the  FAA  has 
reevaluated  ^s  position  on  this  sabfeet 
and  has  determiiaed  that  the  need  fbr  Ae 
previea^y  proposed  requiteaientB  fs  not 
warrwfed.  The  addressed  onsafe 
csmfitioB'  iJB  caneeted  by  current 
operational  proeedmvs  in  which  the 
crew  monitors  the  loeaRzer  beam  raw 
data  Aviag  my  aatofend  approach.  For 


UMI 
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these  reasons,  Uie  FAA  hereby 
withdraws  the  NPRM. 

Withdrawal  of  this  NPRM  constitutes 
only  such  action,  and  does  not  preclude 
the  agency  from  issuing  another  Notice 
in  the  future,  or  commit  the  agency  to 
any  course  of  action  in  the  future. 

Since  this  action  only  withdraws  an 
NPRM,  it  is  neither  a  proposed  nor  final 
rule,  and  therefore,  is  not  covered  under 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979). 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  89-NM-50-AD 
published  in  the  Federal  Register  on 
February  25. 1991  (56  FR  7611).  is 
withdrawn. 

Issued  in  Renton.  Washington,  on 
December  23, 1991. 
Danell  M.  Pedwaon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  boo.  92-343  Filed  1-7-^;  8:45  am] 
■niMQ  COOE  4t10-1»-H 


14  CFR  Part  39 

[Docket  Na  91-NM-254-AO] 

Airworthiness  Directives;  Boeing 
Model  747-300  and  747-400  Series 
Airplanes  Equipped  With  BFGoodrich 
Escape  Sllde/Raftf 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUlMIAIIY:  This  notice  proposes  the 
adoption  of  a  new  airwortiiiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-300  series 
airplanes  and  all  Model  747-400  series 
airplanes  equipped  with  certain 
BFGoodrich  escape  slide/rafts.  This 
proposal  would  require  modification  of 
the  main  deck  doors'  evacuation 
systems.  This  proposal  is  prompted  by 
reports  indicating  that  deployed  escape 
slide/rafts  inflate  slowly  due  to  high 
internal  regulator  friction,  or  experience 
low  pressure  at  low  ambient 
temperatures.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  delayed  inflation  of  the  escape 
slide/rafts,  vi^ch  could  delay  or  impede 
the  evacuation  of  passengers  during  an 
emergency. 

DATES:  Comments  must  be  received  by 
February  25. 1992. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91^4M-254-AD.  1601  Und 
Avenue  SW.,  Renton.  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
BFGoodrich  Company,  Aerospace, 
Aircraft  Evacuation  Systems,  3414  South 
5th  Street.  Phoenix,  Arizona  85040.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrerer,  Aerospace  Engineer. 
Mechanical/Environmental  and 
Crashworthiness  Section,  ANM-131L, 
Los  Angeles  Aircraft  Certification 
Office,  3229  E.  Spring  Street  Long 
Beach,  California  90806-2425;  telephone 
(310)  988-5338;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-254-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaiUbiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  sulnnitting  a  request  to  the  ^ 


FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-254-AD,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

Discussion 

Tests  recently  conducted  at  Boeing 
Commercial  Airplane  Group  revealed 
that  some  BFGoodrich  escape  slide/ 
rafts  did  not  infiate  immediately  when 
they  were  deployed.  Further 
investigation  revealed  that  delayed 
deployment  of  escape  slide/rafts 
installed  on  Boeing  Model  747-400  series 
airplanes  at  main  deck  doors  1,  2, 4  and 
5.  and  on  certain  Boeing  Model  747-300 
series  airplanes  at  main  deck  door  2, 
was  due  to  high  internal  regulator 
friction.  Additionally,  main  declv  door  2 
escape  sUde/rafts  installed  on  certain 
Boeing  Model  747-300  series  airphoies 
and  Boeing  Model  747-400  series 
airplanes  may  develop  low  pressure  at 
low  ambient  temperatures.  This 
condition,  if  not  corrected,  could  result 
in  delayed  inflation  of  the  escape  slide/ 
rafts,  which  could  delay  or  impede  the 
evacuation  of  passengers  during  an 
emergency. 

The  FAA  has  reviewed  and  approved 
BFGoodrich  Service  Bulletin  25-232, 
dated  November  18, 1991,  which 
describes  procedures  for  modification  of 
the  escape  slide/rafts'  regulator  and 
aspirators,  to  preclude  the  occurrence  of 
internal  regulator  friction,  and  low 
pressure  in  aspirators  at  low 
temperatiu«s. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
must  be  taken  to  prevent  delayed 
inflation  of  deployed  escape  slide/rafts. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
products  of  this  same  type  design,  the 
proposed  AD  would  require 
modification  of  the  regulator  and 
aspirators  on  the  affected  escape  slide/ 
rafts.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  previously  described. 

There  are  approximately  243  Model 
747-300  and  747-400  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  It  is  estimated  that  38  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions  if  they  are  performed  during  a 
regular  maintenance  check;  otherwise,  it 
would  take  20  work  hours  per  airplane. 
The  average  labor  rate  is  is&  per  woik 
hour.  The  manufacturer  will  provide 
required  parts  to  operators  on  an 
exchange  basis  at  no  cost  Based  on 
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these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,180  (if  performed 
during  regularly  scheduled 
maintenance),  or  $41,800  (if  performed  at 
a  time  other  than  during  scheduled 
maintenance). 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemmeat  Therefore, 
in  accordance  with  Executive  Order 
1261Z  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment     | 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034.  February 
28, 1979):  and  (3)  if  promulgated  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flex&ility  Act 
A  copy  of  the  draft  regolatary 
evaluation  prepared  for  diis  action  is 
contained  in  the  Rules  Docket  A  ct^y  of 
it  may  be  obtained  by  contacting  tl» 
Rules  Docket  at  the  loeatian  provided 
under  the  caption  "i 


List  of  Subjects  in  14  C7R  Part  39 

Air  tEaa^^ortatioii,  Aircraft  Aviatioa 
safety,  Safety. 

Hm  Phqwsed  Amendment 

Accordingly,  pursuant  to  the  authority 
delected  to  ne  1^  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  38  of  the 
Federal  Aviation  Regulations  at  follows: 

PART  39-UUiENOEO] 

1.  The  aodkmty  eitarffon  for  piarf  39^ 
conliiiae*  ta  read  as  foHows: 

AmhacOy:  49  tJ.S.C  1354(aL  1421  and  1423; 
49  U.S.C.  tWtg}:  anrf  14  CFR  n.as. 


S39Lia  ummiti] 

2.  Sectien  39:13  n  amended  by  adding 
the  feB<n*k)g  new  arwortltnesa 
directiver 

BFGoodiicfa:  Docket  91-NM-254-AO. 

AppJicability:  BoeingModiBl  747-400  Mrita 
airplanes  eqaipfed  with  BFGbodrfdi  tSdtt 
nil  P/M  rA14B7-t  thro)^  -n  (raata  dedt, 
door*  Y  mi  ^  P/lf  7AM79^t  tlvengh  -!• 
(mai»*ci,  AmtZ^  P/M  7Al4a»-f  Aravfli^-f: 
(maiaAdCdoorH;  m^Watlatnfsm 
airplanes  sfoippe^  wMk  rihfa/ai&t/M 
7A1479-1  thsMi^  1»iw<ei*STk<eer^ 
oertillcaUdta  any  catcgoty. 


Compliances  Requind  as  indicated,  nnieas 
accomplished  previously. 

To  prevent  delayed  inflatiwi  of  deployed 
escape  slide/rafts,  accomplish  the  following: 

(a)  For  main  deck  doors  1. 2, 4,  and  5: 
Within  12  months  after  the  effective  date  of 
this  AD,  modify  regulator  P/N  5A2fl51-l  or -2 
(subassembly  of  reservoir  assembly  P/N 
5A2e32-l  or  -2)  to  twcome  reservoir 
assembly  P/N  SA2832-3;  and  perform  a 
regulator  leak  check;  in  accordaoce  with  the 
Accomplishment  Instructions,  paragraphs 
2.A.  through  2J='..  BFGoodrich  Service  Bulletin 
25-232,  dated  November  18, 1991. 

(b)  For  main  deck  door  2:  Within  12  months 
after  the  effective  date  of  this  AD,  modify 
aspirators,  P/N  4A3166-1,  to  form  new 
aspirator  assembly  P/N  5A2870-1,  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.C..  of  BFGoodrich 
Service  Bulletin  25-232,  dated  November  18, 
1991. 

(c)  Subsequent  to  accomplishing  the 
requirements  of  paragraph  (a)  and  (b)  of  tiiis 
AD,  reidentify  the  moidi^ed  slide/rafts  in 
accordance  with  paragraph  3.E, 
Identification,  of  BFGoodrich  Service  Bulletin 
25-232.  dated  November  18, 199L 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  AGO,  FAA.  Transport  Airplane 
Directorate.  The  request  shall  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Insp)ector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Los  Angeles 
AGO. 

(e)  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  \x. 
accomphshed 

Issued  in  Renton,  Washington,  on 
December  23, 1991. 
DanenM.Paderson,    . 
Acting  Maaager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doa  8»-338  Filed  1-7-02;  8:45  am] 

■aUNQ  COOE  4»1S-1S4t 
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(Doctiet  Na  91-NII-222-AOI 

AlrworthineM  DiracthrMrMeOwiinft 
DouflM  Medal  DC-10  Mid  Ke-1M 
(Military)! 


AOENCV.  Federal  Aviation 
Administratioa  (FAA).  DOT. 
ACTMML  Notice  of  proposed  nilemekiHg 
(NPRM). 

SUMWJun.  This  notice  proposes  the 
superseduEB  an  existing  airworthiness 
directive  CAO)  Ifiat  is  applicable  ta 
McDonneir  Douglas.  DC-10  and  KC-IOA 
(Military)^  serfes  aiiplanes.  T%at  AD 
currently  requires  inspections  and 
repair,  if  necessary,  aittahasiaaHlBt 
stabiluBer  leat  upftt  spat  cap  and/oB 
upper  rear  situ  pand;  for  fi^igBa 


cracking.  This  actian  would  shorten  the 
repetitive  inspection  intervals  for 
repaired  spar  caps  and  upper  rear  skin 
panels,  and  would  expand  the 
inspection  area.  This  proposal  is 
prompted  by  service  experience  and 
additional  data  jnesented  fa^  die 
manufactorer.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  loss  of  die  fail-safe  capability  of 
the  horizontal  stabilizer. 

DATES:  Comments  must  be  receiAred  no 
later  than  February  24, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  tatfae  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-MM-222-AD.  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  ajn.  and  3 
p.nL.  Monday  thErou^  Friday.  excq>t 
Federal  hoUdays. 

The  service  information  referosced  in 
the  proposed  rule  may  be  obtained  fi;om 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771.  Long  Beach,  California  90846- 
0001.  Attention:  Business  Unit  Manager, 
Technical  Publications— Technical 
Administrative  SuHJOrt,  Cl-LSB.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton, 
Washington;  or  at  the  Los  Angriea 
Aircraft  Certification  Office,  3229  East 
Spring  Street  Long  Beach,  California. 
ran  niRTHEN  wtshmiathii  comt Acn 
Ms.  MaiirecB  Mordand,  Aerospace 
Engpaecr.  Los  Angeles  Aircraft 
Certification  Office.  A^al-talL..FAA 
Northwest  Moimtain  Region,  3229  East 
Spring  Street  LongBea<^  Califbrm^a 
90806-2425:  telei^one  (31^  966-5239. 

moir 


ConmientB  Invitad 

Interested  peisana  are  invited  tO' 
participate  in  the  makiag  of  the 
proposed  rale  by  subnittiog  suck 
written  data.,  vicwst  OT  aiSHBieBts  aa 
they  may  desise.  Ca— anicatiana  siiall 
identify  the  Ratsa  Docket  auBkbK  and 
be  subnitted  is  6dpUcate  to  dw  addoesa 
specified  absnra.  fi^  coBummicatioBa 
receiwad  an  at  hatea  tha  elasiaf  data 
for  caaimaBle).  specified  aUsra.  wtii  ha 
considesed  hefaae  talnm  aetiOBaBtka 
proyesadmla.  Thapwipesahi  cantefaed 
in  this  notice  may  ba  chaoged  ift  Ufhl  af 
the  caaaMBlaieceived 


thaiiujiiiiirii  Mkt 

submitted  will  ba  available,  bods  I 

andati 

in  the  Rales  Dodcet  for  i 
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interested  penons.  A  report 
summarizing  each  FAA-puUic  contact 
concerned  with  the  substance  of  this  / 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  whidi  die  following 
statement  is  made:  "ConuBents  to 
Docket  Number  91-NM-222-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabilUyoffNPRMs 

Any  person  may  obtain  ■  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-222-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-40S& 

Discussion 

On  February  17, 1980,  the  FAA  issued 
AD  87-06-63  R2,  Amendment  30-61« 
(54  FR  8527.  March  1. 1989),  which  is 
applicable  to  McDonnell  Douglas  DC-10 
and  KC-IQA  (Mihtary)  series  airplanes. 
That  AD  requires  repetitive  inspections 
of  the  horizontal  stabilizer  rear  upper 
spar  cap  and/or  upper  rear  skin  panel  at 
intervals  not  to  exceed  2,000  landings  to 
detect  fatigue  craddng,  and  repair,  if 
necessary.  That  action  was  prompted  by 
reports  of  cracking  of  the  horizontal 
stabilizer  upper  outer  section  rear  spar 
caps  and  outer  section  rear  skin  panels. 
Such  cracking,  if  not  detected  and 
repaired  in  a  timely  manner,  could  lead 
to  structural  failure  of  die  airplane. 

Since  issuance  of  that  AD,  die  FAA 
has  received  reports  indicating  that 
fatigue  cracks  that  were  previously 
blended  out  in  the  barrel  nut  holes  of  the 
spar  cap,  have  cracked  beyond  the    '^ 
estabUshed  limits.  The  cracking 
occurred  prior  to  the  2.000-landing 
inspection  interval  required  by  the 
existing  AD.  The  manufacturer  has 
furnished  data  to  substantiate  that  the 
stop-drilling  of  cracks  that  are  within 
specified  limits  on  the  skin  panels  is  an 
acceptable  procedure  for  addressing  this 
cracking  problem,  provided  that  the  area 
is  repetitively  inspected  at  reduced 
inspection  intervals. 

Additionally,  the  manufacturer  has 
received  reports  of  four  instances  of 
fatigue  cracidng  found  in  the  inboard- 
most  end  of  the  hwizontal  stabilizer  rear 
spar  upper  cap  vertical  tang.  This 
condition,  if  not  corrected,  could  result 
ill  the  loss  of  the  fail-safe  capability  of 
the  horizontal  stabilizer. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
AS5-18.  Revision  4,  dated  September  10. 
1991,  which  describes  procedures  for  the 


inspection  and  repair  of  the  horizontal 
stabilizer  upper  outer  section  rear  spar 
caps  and  upper  outer  section  rear  skin 
panels. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  this  same  type  design,  an 
AD  is  proposed  which  would  supersede 
AD  87-06-53  R2  to  reduce  the  repetitive 
inspection  interval  for  cradud  spar  caps 
from  2,000  landings  to  500  landings,  and 
to  require  an  80-flight  hour  inspection 
interval  for  stop-drilled  cracks  in  the 
skin  panels.  Additionally,  this  action 
would  require  inspection  of  the  inboard- 
most  end  of  the  horizontal  rear  spar 
upper  cap  vertical  tang  at  intervals  of 
3,500  landings.  These  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
previously  described. 

There  are  approximately  423  Model 
DC-10  series  airplanes  of  the  affected 
design  in  the  wofldwide  fleet  It  is 
estimated  that  153  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  one 
work  hour  per  aiririane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  cost  would  be  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.SL 
operators  is  estimated  to  be  $8,415  per 
inspection. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  die 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  fai  14  CFK  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Piepoeed  Anienrtinwnt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  AdministratioB 
proposes  to  amend  14  CFR  part  38  of  the 
Federal  Aviation  Regulations  as  follows: 

PART3$-(AMENDE01 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  48  US.C.  13S4(a).  1421  and  1423; 
49  U.&C  106(g):  and  14  CFR  IIM. 

S  39.13   [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6149,  and  by 
adding  the  following  new  airworthiness 
directive: 

McDamMO  DrnglaK  Dodwt  No.  n-NM-32:^ 
AO.  Supersedes  AD  87-06-A3  R2. 
Amendawmt  38-0419. 

AppUcabiLty:  Model  DC-10  and  KC-IQA 
(Military)  sariet  airplanes,  certificated  in  any 
category. 

Compliance:  Required  a<  indicated,  unless 
previously  accompUahed. 

To  prevent  failure  of  tlie  horizontal 
stabiUzer  rear  upper  spar  cap  and /or  upper 
rear  skin  panel  dae  to  fatigDe  craddng, 
accomplish  the  following: 

(a)  Prior  to  tha  accumnlatkm  of  aaoob  flight 
hours  at  7,800  landings,  whichever  occurs 
eartier.  or  witlun  15  days  after  August  14, 
1967  (die  effective  daU  of  AD  87-0fr-63  Rl. 
Amendment  39-6684),  whichever  occurs  later, 
unless  already  accomplished  witiiin  the  last 
120  days  since  August  14, 1967,  conduct  a  dye 
penetrant  or  eddy  current  inspection  of  the 
horisontal  stabilizer  upper  outer  section  rear 
spar  cap  and  a  visual  inspection  of  the 
tiorixontal  stabilisar  upper  outer  rear  skin 
paaai,  in  accordance  with  the 
"Accomplislunent  Instructions"  of  McDonoeil 
Douglas  Akrt  Service  Bulletin  AS5-18,  dated 
March  23. 1967;  or  Revision  1,  dated  May  21, 
1987;  or  Revision  2,  dated  February  8, 1988;  or 
Revision  3.  dated  Augu&t  17. 1990;  or  Revisioa 
4.  dated  September  10, 1991. 

(b)  Prior  to  the  accumulation  of  2,000 
lamhngs  after  accomphshing  the  inspections 
requirmi  by  paragraph  (a)  of  this  AO,  or 
within  100  landings  after  March  27. 1968  (the 
effective  date  of  AD  87-06-&3  R2, 
Amendment  38-6149),  whichever  occurs  later, 
and  thereafter  at  intervals  not  to  exceed  2,000 
landings,  except  as  provided  below,  repeat 
the  dye  penetrant  or  eddy  current  inspection 
required  by  paragraph  (a)  of  tliis  AD. 

(c)  If  the  spar  cap  has  been  repaired  by 
removing/blending  out  a  crack  in  accordance 
writh  the  method  described  in  McDaanell 
Douglaa  Service  Bulletin  A5e-1&  Reviskm  4. 
dated  September  10, 1991  (hereafter,  referred 
to  as  the  "Service  Bulletin"),  repeat  the  dye 
penetrant  or  eddy  current  inspection  of  the 
spar  required  by  paragraph  (a]  of  this  AD 
prior  to  the  accumulation  of  500  landings 
after  the  effective  date  of  this  aawndmant  or 
%vithin  2.000  landings  after  the  last  inspection, 
whichever  occurs  first.  Thereafter,  repeat  the 
dye  penetrant  or  eddy  current  inspection  at 
intervals  not  to  exceed  500  landings. 

(d)  If  the  skin  panel  has  been  repaired  by 
stop  drilling  a  crack  in  accordance  with  the 
method  described  in  the  Service  Bulletin, 
repeat  the  visual  inspection  of  the  skin  panel 
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required  by  paragraph  (a)  of  this  AD  prior  to 
the  accumulation  of  80  flight  hours  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  80  flight  hours. 

(e)  At  the  next  scheduled  inspection 
required  by  paragraph  (a),  (b),  (c),  or  (d)  of 
this  AD.  conduct  an  eddy  current  inspection 
of  the  inboard-most  end  of  the  horizontal 
stabilizer  rear  spar  upper  cap  vertical  tang  at 
station  XRS= 63.810.  in  accordance  with  the 
"bolt  hole"  method  described  in  the  Service 
Bulletin.  If  no  cracks  are  found,  stress  coin 
the  attachment  holes  and  install  oversize 
attachments.  Thereafter,  at  intervals  not  to 
exceed  3,500  landings,  conduct  an  eddy 
current  inspection  utilizing  the  "surface 
probe"  method  in  accordance  with  the 
Service  Bulletin. 

(f)  If  any  crack  is  found  as  a  result  of  the 
inspections  required  by  this  AD,  that  is 
within  the  limits  specified  in  the  Service 
Bulletin  accomplish  the  following: 

(1)  For  cracks  in  the  spar  cap  that  are 
within  the  limits  specified  in  Table  I  of  the 
Service  Bulletin:  Repair  prior  to  further  flight, 
in  accordance  with  paragraph  4(b]  of  the 
Service  Bulletin. 

(2)  For  cracks  in  the  skin  panel  that  are 
within  the  limits  specified  in  Table  0  of  the 
Ser\'ice  Bulletin:  Repair  prior  to  further  flight 
in  accordance  with  paragraph  4(c)  of  the 
Service  Bulletin. 

(3)  For  cracks  in  the  vertical  tang  that  are 
within  the  limits  specified  in  paragraphs 
4.3(a)(1).  4.3(a)(2)  and  4.3(b)  of  Ae  Service 
Bulletin;  Repair  prior  to  further  flight,  in 
accordance  with  4.3(b)  of  the  Service  Bulletin. 

(g)  If  any  crack  is  found  as  a  result  of  the 
inspections  required  by  this  AD  that  exceed 
the  limits  specified  in  the  Service  Bulletin, 
prior  to  further  flight,  repair  in  a  manner 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office,  FAA,  Transport 
Airplane  Directorate. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Ttansport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD, 

Issued  in  Renton.  Washington,  on 
December  20, 1991. 
Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

^FR  Doc.  92-342  Filed  1-7-92;  8:45  am] 
MUMO  COW  4t10>13-W 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  land  301 

[PS-56-«9] 
RIN  1545-AN92 

Certain  Publicly  Traded  Partnerships 
Treated  aa  Corporations— Transaction 
Provisions;  Correction  to  Notice  Of 
Public  Hearing 

aoency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correction  to  notice  of  public 
hearing. 

summary:  This  document  contains 
corrections  to  a  notice  of  public  hearing 
on  proposed  regulations  relating  to  a 
description  of  when  a  publicly  traded 
partnership  adds  a  "substantial  new  line 
of  business,"  thus  forfeiting  the 
partnership  status  preserved  for 
"existing  partnerships"  by  the  transition 
rule  applicable  to  section  7704  of  the 
Internal  Revenue  Code  of  1986. 

EFFECnvE  date:  January  8, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Felicia  A.  Daniels  of  the  Regulations 
Unit,  Assistant  Chief  Coimsel 
(Corporate).  202-566-3935,  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  public  hearing  that  is  the 
subject  of  these  corrections  was 
published  in  the  Federal  Register  on 
December  31. 1991  (56  FR  67557). 

Need  for  Correction 

As  published,  the  notice  of  public 
hearing  contains  errors  concerning  dates, 
which  are  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  31, 1991  of  the  notice  of  public 
meeting  hearing  (PS-56-B9),  which  was 
the  subject  of  FR  Doc.  91-31145,  is 
corrected  as  follows: 

Paragraph  1.  The  "DATES"  portion  of 
the  preamble  of  the  notice  of  public 
hearing  is  corrected  to  read: 

"DATES:  The  public  hearing  will  be  held 
on  Monday,  February  24, 1992,  beginning 
at  10  a.m.  Outlines  of  oral  comments 
must  be  received  by  Monday,  February 
10, 1992." 

Par.  2.  On  page  67558,  in  the  first 
column,  second  paragraph,  the  comment 
date  in  the  eleventh  line  which  now 


reads  "February  10, 1991"  is  corrected  to 
read  "February  10. 1992". 
Dak  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

[FR  Doc.  92-294  Filed  1-7-92;  8:45  am] 

BILIINO  COW  4«30-ei-H 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AB42 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Conmtent 
Period  on  Proposed  Endangered 
Status  for  Certain  Populations  of  the    - 
African  Elephant  and  Revision  of 
Special  Rule 

agency:  Fish  and  Wildlife  Service,  ^ 

Interior. 

ACTION:  Proposed  rule;  Notice  of 

reopening  of  comment  period. 

summary:  The  Service  announces  that 
the  comment  period  on  the  proposed 
rule  to  determine  endangered  status  for 
some  populations  of  the  African 
elephant  will  be  reopened.  This  vtrill 
allow  foreign  countries  in  the  range  of 
this  species,  additional  time  to  submit 
management  plans  that  will  be  used,  in 
part,  by  the  Service  in  making  its  fmal 
decision.  Such  plans  would  be  available 
for'public  review  and  comment  before 
the  close  of  this  period. 
DATES:  All  comments  received  through 
January  24, 1992.  will  be  considered  part 
of  the  administrative  record. 
ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  to  the  Chief,  Office  of 
Scientific  Authority;  Mail  Stop: 
Arlington  Square,  room  725;  U.S.  Fish 
and  Wildlife  Service;  Washington,  DC 
20240  (Fax  number  703-358-2276). 
Express  and  messenger-delivered  mail 
should  be  addressed  to  the  Office  of 
Scientific  Authority;  room  750, 4401 
North  Fairfax  Drive;  Arlington.  Virginia 
22203.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  from  8  a.m.  to  4  p.m. 
Monday  through  Friday,  at  the 
Arlington,  Virginia  address. 
FOR  FURTNER  MFORMATKNI  CONTACT: 

Dr.  Charies  W.  Dane.  Chief,  Office  of 
Scientific  Authority,  at  the  above 
address,  or  by  phone  (703-358-1708  or 
FTS  921-1708). 

SUPPUSMENTARV  MPORMATION:  The  Fish 
and  Wildlife  Service  (Service),  in  the 
Federal  Register  of  March  la  1991  (56 


Federal  Regbter  /  Vol.  57.  No.  5  /  Wednesday.  January  8,  1992  /  Proposed  Rulw 


FR 11392-11401).  issued  a  notice 
proposing  to  reclassify  most  populatiODt 
of  die  African  elephant  [Loxodonta 
afticana)  from  threatened  to  endangered 
status,  file  proposal  would  classify  all 
African  elephants  (including  their  parts 
and  products)  as  endangered  n^ierevor 
found,  except  in  Botswana,  Zimbabwe, 
and  South  Africa,  where  they  would 
remain  threatened.  The  Service  at  that 
time  also  proposed:  (1)  Withcfrawing  ite 
May  5, 1989,  proposal  (54  FR  19416)  to 
amend  its  regulations  found  in  50  CFR 
14.91, 14.92,  and  17.21,  and  the  African 
elephant  special  rule  found  in  50  CFR 
17.40(e):  (2)  amending  its  regulations 
found  in  50  CFR  17.21:  and  (3)  revis^ 
the  African  ele|riiant  qiedd  rule  found 
in  SO  CFR  17.40(e).  Tlie  Service,  in  the 
Federal  Register  of  July  10. 1901  (50  FR 
33241),  extended  the  comment  period  to 
December  15, 1991. 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conaervatian 
of  endangered  or  threatened  species. 
Therefore,  comments  and  suggestions 
concerning  any  aspect  of  this  proposed 
rule  are  hereby  solicited  from  the  pnUic. 
concerned  govemniMital  agencies 
within  the  United  States,  African  range 
states,  other  interested  countries,  the 
scientific  community,  industry,  |»ivate 
interests,  and  other  parties. 

The  African  Elephant  Coiservatioo 
Coordinating  Group,  with  financial 
siqjport  fit)m  the  U.S.  Agency  for 
International  Development  (USAID),  the 
European  Economic  Community  (EEC), 
the  World  Wildlife  Fund  (WWF),  and 
the  U.S.  Fish  and  Wildlife  Service,  has 
developed  a  series  of  reports  that 
represent  broad  overviews  of  the  status, 
conservation,  and  management  of 
elephants  in  certain  African  range 
countries.  The  Service  believes  these 
reports  may  provide  useful  information 
in  the  continuing  effort  to  assign  the 
proper  listing  under  the  Endangered 
^>ecies  Act  for  the  African  elephant 
The  reports  were  intended  for  use  at  die 
African  Elephant  Conservation  Grants 
Donor's  Conference  in  Nairobi.  Kenya. 
in  November  1991.  That  Conference  htt 
been  rescheduled  for  January  1902. 
Several  of  the  reports  have  not  yet  f 
received  and  may  not  be  available  to 
the  Service  until  mid-January.  Hub 


Service  is  thus  extending  the  comment 
period  on  the  proposed  rule  throu^ 
January  24, 1W2,  so  these  reports  if 
received  in  a  timely  manner  can  be 
considered  in  the  final  listing 
determination. 

Airthariljr  16  U.&C  1381-1401;  1«  UAC 
1531-1544;  16  U.S.C  4201-4245;  Plib^  L  90- 
625, 100  Stat  3500;  unlen  othetwist  noted. 

List  of  SubMs  in  89  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated  December  31, 1991. 
RkhaidN.SBilh, 
Deputy  Director. 
[FR  Doc.  92-274  nied  1-7-92;  8:45  ■m] 


50CFRPart17 
RIN  101t-AB42 

Endwiflvrwl  ondThfMlMMd 
■na  nvm;  iraopenng  or  coNMMni 
Period  on  PropoMd  TIVMlMiod 
fOrArgaN 


r.  Fish  and  WikUifiB  Service. 
Interior. 

ACTKM:  Proposed  rale;  notice  of 
reopening  (rf  comment  period. 

SUMMARv:  The  Service  gives  notice  diat 
the  comment  period  on  the  proposed 
rule  to  determine  threatened  status  for 
the  argaU  will  be  reopened  for  2  months. 
This  win  afford  the  public  additional 
time  to  review  and  comment  (Hi  verious 
percentage  pctots  beftwe  the  Service 
makes  its  final  decision. 
DATM:  Comments  most  be  received  by 
February  24, 1992. 
Aoowiiit.  Please  send 
correspondence  regarding  diis  notice  to 
the  Chief,  Office  of  Scientific  Authority; 
Mail  Stop:  Artington  Square,  room  725; 
U.S.  Fish  and  WUdlife  Service: 
Washingtoa  DC  20240  (Fax  number  703- 
358-2276).  E}q>ress  and  messenger- 
delivered  mail  should  be  addressed  to 
the  Office  of  Scientific  Authmity:  room 
75a  4401  NotUi  Fair&x  Drive;  Arlington. 
Virginia  22203.  Comments  and  other 
information  received  will  be  a^ulable 


for  public  inspection,  by  l^^ , 

from  8  a  jiL  to  4  p.m.,  Monday  through 
Friday,  at  the  Ariington.  Vii^a 
address. 


ITm  OONTACn 
Dr.  Charies  W.  Dane,  Chief,  Office  of 
Scientific  Authority,  at  the  above 
adcbess  (phooe  709-366-1708  or  FTS 
921-1706). 


ITMNKbtlM 
Federal  RaiMv  of  October  S.  1900  (56 
FR  40600-40896).  the  Fish  and  WUdlife 
Service  (Service)  issued  a  propoesd  rale 
to  defernine  dneatened  status  for  the 
argaB  {Ovia  aaunoa),  a  large  wild  riieep 
found  in  Soviet  Central  Asia,  Mongolia, 
Qiina,  and  die  Hlnalayan  region.  The 
proposal  stated  that  any  resulting  final 
rule  mi^t  take  a  sdistantially  diffsrent 
form,  perhaps  designating  the  entire 
species  O.  ammon,  or  any  subqiecies  or 
populations  thereof,  as  endangered,  or 
perhaps  exchMBOg  certain  subspecies  or 
populatitms  fnm  any  dassiflcetkm.  In 
the  Fodsnl  Sagistat  of  February  8. 1991 
(56  YR  8192),  die  comment  period  was 
extended  to  ^>ril  20, 1901.  In  the 
Fedsrri  Regislar  of  October  25, 1991  (96 
FR  5S206-652B7),  die  deadline  for  issuing 
a  final  rale  was  extended  to  A|»il  5. 
1992,  and  die  conment  period  was 
extemted  to  December  M,  1901. 
However,  the  Service  has  continaed  to 
encounter  difficulty  in  obtaining  data  on 
the  bioconservatioB  and  legal  statue  of 
the  argah  fron  various  for^gn 
authorities  and  certain  other  interested 
parties,  as  well  as  resolving 
disagreement  on  the  sufficiency  and 
accuracy  of  the  information  diat  is 
availabk.  Therefore,  the  comment 
period  is  reopened. 

AMliwrity;  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C.  4201-4245:  Pub.  L  g»- 
628, 100  Stat.  3500;  unleu  othsrwise  noted. 

IM  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  December  31, 1991. 
Richard  N.  Sndth.  ' 

Deputy  Director. 
[FR  Doc  82-275  FUed  1-7-02;  845  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  niles  or 
proposed  oiles  that  are  applicable  to  the 
put>rx:.  ^4otices  of  hearings  and 
Investigations,  committee  meetings,  agency 
decisions  and  njlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 


Office  of  ttw  Secretary 


Agricultural  Biotechnology  Research 
Advisory  Committee;  Renewal 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  No.  92-463). 
notice  is  hereby  given  that  the  Secretary 
of  Agriculture  is  renewing  the  charter  of 
the  Agricultural  Biotechnology  Research 
Advisory  Committee  (ABRAC).  The 
purpose  of  the  Committee  is  to  advise 
the  Secretary,  through  the  Assistant 
Secretary  for  Science  and  Education, 
with  respect  to  policies,  programs, 
operations  and  activities  associated 
with  the  conduct  of  agricultural 
biotechnology  research. 

The  Secretary  has  determined  that  the 
work  of  the  Committee  is  in  the  public 
interest  and  is  relevant  to  the  duties  of 
the  Department  of  Agriculture. 

The  Committee,  including  the  Chair 
and  Vice-Chair,  will  consist  of  15  voting 
members,  of  whom  no  more  than  five 
will  be  federal  employees.  The  members 
of  the  Committee  will  have  professional 
or  personal  qualifications  or  experience 
in  one  or  more  of  the  following  areas: 
Recombinant-DNA  research  in  plants, 
animals  and  microbes;  ecology/ 
epidemiology/environmental  science: 
agricultural  production  practices; 
biological  containment  and  field  release; 
applicable  laws  and  regulations; 
standards  of  professional  conduct  and 
practice;  public  attitudes;  public  health; 
occupational  health  and  ethics;  human 
medicine:  fisheries  science;  and 
socioeconomic  impacts. 

Comments  may  be  submitted  to  Dr. 
Alvin  L  Young,  room  1001.  RP-E,  14th 
and  Independence  Avenue.  SW., 
Washington.  DC  20250-2200. 


Done  in  Washington.  DC.  this  27th  day  (rf 
December  1991. 
Charles  R.  Ifilty, 

Assistant  Secretary  for  Administration. 
[FR  Doc.  92-386  Filed  1-7-92;  8:45  am] 

WLUNQ  CODE  3410-22-M 

Cooperative  State  Research  Service 

Joint  Council  on  Food  and  Agricultural 
Sciences;  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972 
(Public  Uw  92-463,  86  Stat.  770-776).  as 
amended,  the  Office  of  Grants  and 
Program  Systems.  Cooperative  State 
Research  Service,  announces  the 
following  meeting: 

Name:  Joint  Council  on  Food  and 
Agricultural  Sciences 

Date:  January  29-31. 1992 

Time:  1  p.m.-5  p.m.,  January  29, 1992;  8 
a.m.-5  p.m.,  January  30. 1992;  8  a.m.-12 
noon,  January  31, 1992. 

Place:  Pennington  Bio-Medical  Center 
and  Louisiana  State  University 
Agricultural  Center,  Baton  Rouge, 
Louisiana 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permit. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  named 
below. 

Purpose:  The  purposes  of  the  meeting 
are  to  discuss  human  nutrition  science 
and  education  issues;  select  and  rank 
Fiscal  Year  1994  priorities  for 
agricultural  research,  extension,  and 
higher  education  for  the  food  and 
agricultural  science  and  education 
system;  follow  up  on  previous 
discussions  concerning  responsibilities 
assigned  in  the  1990  Farm  Bill;  and 
review  the  Joint  Council/Users  Advisory 
Board  draft  "White  Paper." 

Contact  Person  for  Agenda  and  More 
Information:  Dr.  Mark  R.  Bailey, 
Executive  Secretary.  Joint  Council  on 
Food  and  Agricultural  Sciences,  suite 
302.  Aerospace  Building.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250-2200;  Telephone  (202)  401- 
4662. 


Done  in  Washington.  DC,  this  20th  day  of 
December,  1991. 
John  Patrick  lordan. 
Administrator. 

[FR  Doc.  92-367  Filed  1-7-92;  8:45  am] 
HUINQ  COM  S410-22-H 

Federri  Grain  Inspection  Service 

Request  for  Comments  on  the 
Applicants  for  Designation  In  the 
Geographic  Areas  Currently  Assigned 
to  the  Detroit  (Ml),  and  Keokuk  (lA) 
Agencies 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 

action:  Notice. 

summary:  FGIS  requests  interested 
persons  to  submit  comments  on  the 
applicants  for  designation  to  provide 
official  services  in  the  geographic  areas 
currently  assigned  to  Detroit  Grain 
Inspection  Service.  Inc.  (Detroit),  and 
John  H.  Oliver,  Inc.,  dba  Keokuk  Grain 
Inspection  Service  (Keokuk). 

DATES:  Comments  must  be  postmarked 
on  or  before  February  24, 1992. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn. 
Chief.  Review  Branch.  CompUance 
Division.  FGIS.  USDA.  room  1647  South 
Building.  P.O.  Box  96454,  Washington. 
DC  20090-6454.  SprintMail  users  may 
respond  to 

lA:ATTMAIL.O:USDA.ID:A36HDUNN]. 
ATTMAIL  and  FTS2000MAIL  users  may 
respond  to  IA36HDUNN.  Telecopier 
users  may  send  responses  to  the 
automatic  telecopier  machine  at  202-720- 
1015.  attention:  Homer  E  Dunn.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW..  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

Homer  E.  Dunn,  telephone  202-720-8525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 
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In  the  Novembw  1. 1991.  Fedeid 
Register  (56  FR  56184).  PGIS  asked 
petwms  interested  in  providing  official 
grain  inspection  in  the  Detrrat  and 
Keokuk  geographic  areas  to  submit  an 
application  for  designatiim.  Applications 
were  to  be  postmarked  by  Deonnber  2, 
1991.  Detroit,  the  only  applicant  for  the 
Detroit  area,  applied  for  the  entire  area 
currently  assigned  to  them.  There  were 
two  applicants  for  the  Keokuk  area 
designation.  Keokuk  applied  for  the 
entire  area  currently  assigned  to  them, 
except  for  Lomax  Grain  levator,  in 
Henderson  County,  Olinois  (located 
inside  Eastern  fowa  Grain  Inspection 
and  Weighing  Service,  Inc's  area 
(Eastern  Iowa).  Eastern  Iowa  applied  for 
designation  to  serve  Lomax  Grain 
Elevator,  in  Henderson  County.  Illinois. 
Eastern  Iowa  and  Keokuk  are 
neighboring  official  agencies. 

FGIS  is  also  correcting  an  error  in  the 
Keokuk  and  Eastern  Iowa  geographic 
area  descriptions.  Continental  Grain 
Company,  in  Henderson  County.  Illinois, 
is  inside  Keokuk's  area,  not  Eastern 
Iowa's;  therefore,  it  is  not  an  exception 
to  Eastern  Iowa's  geographic  area,  and 
the  geographic  area  descriptions  are 
being  changed  accordingly.  Continental 
Grain  Company,  in  Henderson  County, 
Illinois,  will  continue  to  be  served  by 
Keokuk. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
ctmceming  the  applicants  for 
designation.  Conunenters  are 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Conmients  and  other  available 
information  wiU  be  considered  in 
making  a  final  decisicm.  FGIS  will 
publish  notice  of  die  final  decision  in  the 
Federal  Register,  and  FGIS  will  send  die 
applicants  written  notification  of  the 
decision. 

Authority:  Pub.  L  94-582. 90  SUL  2867,  as 
amended  (7  U.S.C  71  et  aeq.) 

Dated:  December  31, 1901. 
J.T.AlMUer. 

Director,  Compliant  Diviakm. 
[FR  Doc.  82-280  Filed  1-7-02;  8:46  am} 


Notice. 


Food  and  Nutrition  Sorvic* 
NatiofMl  AflvlROf  y  Council  on 

SMnmnomtf  UMUIUUUUIIt  RMVuHg 

Announooffianl 

AQCNCv:  Food  and  Natritkui  S^vtce. 
USDA. 


tUMMARV:  A  meeting  of  the  nati(uial 

Advisory  Council  on  Commodity 

Distribution  is  scheduled  for  February 

11-13, 1992.  Hie  council,  established  by 

the  Commodity  Distribution  Reform  Act 

and  WIC  Amendments  of  19B7  (Public 

Law  100-237)  meets  biannually  to  advise 

the  Secretary  of  Agriculture  regarding 

the  development  of  commodity 

specifications  and  other  program 

improvements. 

DATCS:  The  meeting  will  take  place  on 

February  11  and  12  from  8:30  a.m.  to  5 

p.m.  and  on  February  13  from  8:30  a.m. 

to  12  pan. 

ADomnn:  The  meeting  will  be  held  at 

the  Hotel  Pullman  Highland  at  1914 

Connecticut  Avenue,  NW.,  Washington 

DC 

RM  RMrCHDt  INfOmiATWN  CONTACT: 

Ms.  Beverly  King,  Deputy  Director.  Food 

Distribution  Division,  Food  and 

Nutrition  Service,  U.S.  Department  of 

Agriculture,  Alexandria,  Virginia  22302, 

(703)  305-2680. 

tUPPLEMENTARV  MFOfHIATKM:  This  is 

the  sixth  meeting  of  the  National 
Advisory  Council  on  Commodity 
Distribution,  as  established  by  section 
3(a](3]  of  PubUc  Law  100-237.  The 
purpose  of  the  council  is  to  provide 
guidance  to  the  Secretary  of  Agriculture 
on  regulations  and  policy  development 
for  the  Food  Distribution  Programs  with 
primary  emphasis  on  specifications  for 
commodities.  If  time  permits,  the  general 
public  will  be  allowed  to  participate  in 
the  discussions.  The  agenda  will  be 
available  15  days  prior  to  the  meeting. 
Requests  for  the  agenda  should  be  sent 
to  Ms.  Alberta  C.  Frost,  Executive 
Secretary,  National  Advisory  Council  on 
Commo<&ty  Distribution,  USDA,  Food 
and  Nutrition  Service,  3101  Park  Center 
Drive,  room  502,  Alexandria,  Virginia 
22302.  Comments  may  be  filed  with 
Alberta  C.  Frost  before  or  after  the 
meeting. 

Dated:  December  31, 1991. 
Betty  Jo  Neben. 
Admiaiatrator. 
[FR  poc.  92-279  Rled  1-7-82;  8:45  am] 


MwMQonMnt  Pun  for  tho  Molollus 
WOO  ono  80MII6  mwri  twiisiaon 
County,  Oioflonf  bilont  To  Propw  wi 


AQENCV:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

:  The  Forest  Service  will 


prepare  an  environmental  impact 
statement  (EIS)  and  management  plan 
for  the  Metolius  River,  Jefferson  County, 
Oregon,  designated  a  National  Wild  and 
Scenic  River  by  the  Omnibus  Oregon 
Wild  and  Scenic  Rivers  Act  of  1988.  The 
agency  invites  written  comments  and 
suggestions  on  the  management  of  this 
river  and  the  scope  of  the  analjrsis.  In 
addition,  the  agency  gives  notice  of  the 
foil  environmental  analysis  and  decision 
making  process  that  will  occur  on  this 
plan  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATES:  Comments  concerning  the 
management  of  this  river  should  be 
received  by  February  1, 1992. 

AOonessct:  Submit  written  comments    • 
and  suggestions  concerning  the 
management  of  this  river  to  the  Jose 
Cruz,  Forest  Supervisor,  Deschutes 
National  Forest.  1645  Highway  20  East. 
Bend,  OR  97701. 

FON  FUnTIKR  INPONMATKM  CONTACT: 

Direct  questions  about  the  proposed 
action  and  EIS  to  Don  Doyle,  River 
Planner,  Deschutes  National  Forest,  1645 
Highway  20  East,  Bend,  OR  97701. 
telephone  (503)  383-5536. 

SUWUMiNTAIIV  MTOMiATION:  The 
Omnibus  Oregon  Wild  and  Scenic 
Rivers  Act  (PubUc  Law  100-557.  October 
7, 1968)  designated  a  segment  of  the 
MetoUus  Rivw  into  the  National  Wild 
and  Scenic  Rivers  System.  The  EIS  and 
management  plan  will  address  this  river 
segment  as  described  in  Public  Law 
100-557: 

MetoUufl,  Oregon:  Tlie  28.S-mile  segment  from 
the  south  Desdmtet  National  Forest 
bovndaiy  to  lake  Klly  Chinook  in  the 
following  dasacK  (A)  The  11.5-mile  segment 
from  the  tottth  Daachutas  NatioDal  Forest 
boundary  (approximately  2,065.5  feet  from 
MetoUaa  Sprinfi)  to  Brid^  90  aa  a 
recreatiooal  river,  to  be  administered  by  the 
Secretary  of  Agricultare;  and  (B)  the  17.l-mil8 
segment  from  Bridge  99  to  Lake  Billy  Chinook 
as  scenic  river,  by  the  Secretary  of 
Agriculture,  through  a  cooperative 
management  ayeenent  iwlween  the 
Secratary  of  the  bitMter  and  tlie 
ConfiBdenited  Trifaea  of  tba  Waia  Springs 
Reservation  as  profvidad  in  sactioB  10(a)  of 
this  Act  and  section  106  of  the  Otenibos 
Oregon  Wild  and  Scenic  Rivera  Act  of  1088: 
Provided.  That  tha  river  and  its  adjacant  land 
area  will  be  managed  to  provide  a  primitive 
recreatiooal  experience  aa  defined  in  the 
ROS  User's  Guide. 

Tha  river  between  Metoliiis  Springs 
and  Candle  Ckaek  also  was  detigaated 
an  Oregon  State  Scenic  Waterway  by 
Ballot  Meaenra  7  in  1968.  The  SUte  and 
Forest  Service  have  agreed  to  conduct  a 
joint  planning  procaas  cowing  both  the 
state  and  federal  segments.  As  specified 
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by  Public  Law  100-557,  management  of 
-  the  river  below  Bridge  99  will  be 
accomplished  through  a  cooperative 
agreement  with  the  Confederated  Tribes 
of  the  Warm  Springs  Reservation. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
management  planning  process.  The  first 
point  is  during  the  scoping  process  (40 
CFR  1501.7).  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies,  the  Confederated  Tribes  of  the 
Warm  Springs  Reservation,  and 
individuals  and  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  action.  This  input  will  be  used 
in  the  preparation  of  the  draft  EIS. 

A  series  of  informational  workshops 
will  be  held  in  Camp  Sherman,  Bend, 
and  Salem,  Oregon,  during  January,  1992 
to  inform  the  public  of  the  planning 
process  and  to  provide  for  public 
participation  and  involvement.  Federal, 
State,  and  local  agencies  as  well  as  the 
Confederated  Tribes  of  the  Warm 
Springs  Reservation,  user  groups,  local 
residents,  and  other  individuals  and 
organizations  interested  in  the  plan  will 
be  invited  to  participate  in  scoping  the 
issues  that  should  be  considered.  In 
addition,  a  newsletter  and  response 
form  will  be  available  in  January,  1992, 
for  those  unable  to  attend  a  woricshop. 

A  second  series  of  informational 
workshops  will  be  held  during  April- 
May.  1992.  to  obtain  comment  on 
preliminary  management  alternatives  to 
be  considered  in  the  draft  EIS.  A 
newsletter  and  comment  form  will  be 
available  for  those  unable  to  attend  a 
workshop. 

The  draft  EIS  and  Management  Plan 
are  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  made  available  for  public  review  by 
January,  1993.  At  that  time,  EPA  will 
publish  a  notice  of  availability  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  and  Management  Plan 
will  be  90  days  from  the  date  the  notice 
of  availability  appears  in  the  Federal 
RegistCT.  It  is  important  that  those 
interested  in  the  management  of  the 
Metolius  River  get  involved  at  this  time. 

To  be  most  helpful  comments  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
and  plan  and  the  merits  of  the 
alternatives  discussed.  In  addition. 
Federal  court  decisions  have  established 
that  reviewers  of  a  draft  EIS  must 
structiu^  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  they  are  meaningful  and  alert  the 
agency  to  the  reviewer's  position  and 
contentions,  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519, 553 
(1978).  Environmental  objections  that 


could  have  been  raised  at  the  draft  stage 
but  that  are  not  raised  imtil  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  court  CJty  of 
Angoon  v.  Model  803  f.2d  1016. 1022  (9th 
Cir,  1986)  and  Wisconsin  Heritage.  Inc. 
V.  Harris.  490  F.  Supp.  1334, 1338  (E.D. 
Wise.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final  EIS. 

After  the  comment  period  ends  on  the 
draft  EIS  and  Management  Plan, 
comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  a  final  EIS  and  Management 
Plan,  in  which  the  Forest  Service  is 
required  to  respond  to  comments 
received  (40  CFR  1503.4).  The  final  EIS  is 
scheduled  to  be  completed  by 
December,  1993.  The  Forest  Supervisor 
is  the  responsible  official.  The 
responsible  official  will  consider  the 
comments,  responses,  and  consequences 
discussed  in  the  EIS,  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  the  management  of 
the  river.  The  responsible  official  will 
docimient  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
regulations  (36  CFR  217). 

Dated:  December  20, 1991. 
Sally  D.  CoUins, 

Deputy  Forest  Supervisor. 

(FR  Doc.  92-349  Filed  1-7-92;  8:45  am] 
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MansQement  Plan  for  the  Deschutes 
Wild  and  Scenic  Rtver-Wlddup  Dam 
to  the  Bend  Urtian  Growth  Boundary, 
Deachutes  County,  OR;  Intent  To 
Prepare  an  Environmental  ImfMCt 
Statement 

AQENCv:  Forest  Service.  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USDA.  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  and  management  plan 
for  the  upper  Deschutes  River, 
Deschutes  County,  Oregon,  a  designated 
Wild  and  Scenic  River.  Designation  was 
established  in  the  Omnibus  Oregon 
Wild  and  Scenic  River  Act  (Public  Law 
100-557).  The  proposal  will  require  an 
amendment  to  the  Deschutes  National 
Forest  Land  and  Resource  Management 
Plan  dated  August  1990  (Forest  Plan). 
The  Forest  Service  invites  written 
comments  and  suggestions  on 
management  of  this  river  and  the  scope 
of  the  analysis.  The  agency  gives  notice 
of  the  full  environmental  analysis  and 


decision  making  process  that  will  occur 
on  Idbis  plan  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision.  A  public  review  of  the 
issues  and  alternatives  will  be  held  in 
Bend,  Oregon,  in  March,  1992.  Actual 
dates,  times  and  place  of  the  review  will 
be  announced  in  The  Bulletin,  and  other 
appropriate  places. 

DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  February  1, 1992. 

ADDRESSES:  Submit  written  comments 
concerning  the  scope  of  the  analysis  to 
Jose  Cruz,  Forest  Supervisor,  Deschutes 
National  Forest  1645  Hwy  20E,  Bend, 
Oregon  97701;  phone  (503)  383-5715. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  and  written  comments  about 
the  proposed  action  should  be  directed 
to  Carrie  Sammons,  Supervisots  Office, 
1645  Hwy  20E.  Bend.  Oregon  97701: 
phone  (503)  383-5536. 

SUPPLEMENTARY  INFORMATION:  The 

diverse  characteristics  of  the  upper 
Deschutes  River  have  necessitated 
dividing  the  54.4  mile  stream  reach  into 
several  segments  for  the  analysis. 

Segment  1,  Little  Lava  Lake  to  Crane 
Prairie  Reservoir,  is  not  being 
considered  in  this  analysis.  It  has  been 
found  eligible  for  designation  however 
the  suitability  determination  has  not 
been  completed. 

Segment  2  is  firom  Wickiup  Dam  to  the 
south  boundary  of  LaPine  State 
Recreation  Area.  The  desired  condition 
for  this  segment  would  be  ROS 
classification  semi-primative  motorized. 
Road  access  would  be  limited  in  some 
areas  providing  a  natural  setting  that 
could  be  reached  only  by  river  or  trail.  A 
river  trail  system  would  be  in  place  and 
boat  access  would  exist  at  Tenino.  Bull 
Bend.  Wyeth.  Pringle  Falls,  Tetherow 
and  LaPine  State  Recreation  Area. 
Boating,  fishing,  wildlife  watching,  and 
camping  are  the  primary  uses. 
Developed  camping  facilities  would  be 
provided  at  BuU  Bend,  Wyeth.  Pringle 
Falls  and  LaPine  State  Recreation  Area. 
Haner  Park  and  Pringle  Falls,  two  areas 
of  private  development  provide  year 
round  residential  living.  "Watchable 
wildlife"  (eagles,  osprey.  blue  herons, 
.  waterfowl  elk,  deer,  and  numerous 
small  mammals)  would  be  a  recognized 
attraction.  This  reach  of  the  river  would 
provide  good  year  round  fish  habitat 
and  quality  brown  trout  fishery. 

To  reach  the  desired  ccMidition  the 
following  actions  would  be  necessary: 

Providing  portages  at  Mogle  FaQs  and 
Tetiierow,  ckMing  selsctad  low  standard 
roads  to  reduce  dtstntNuwe  to  wildlife: 
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Construction  of  trails  to  provide  access 
along  the  river  while  protecting  riparian 
vegetation  and  habitat; 

Moving  campsites  and  vehicle  parking 
back  from  the  river  at  least  100  feet,  except  in 
designated  locations  to  protect  riparian 
vegetation  and  to  allow  stream  bank 
revegetation,  enforcement  of  state  and  county 
regulations  in  conjunction  with  colors  and 
construction  materials  compatible  with  the 
natural  settings; 

Development  of  fish  management  plans  to 
perpetuate  natural  fish  production  that  would 
provide  for  self-sustaining  populations, 
emphasis  on  maintenance/restoration  of 
riparian  zone  habitat  for  "watchable 
wildlife"; 

Emphasis  of  snags  for  wildlife  with 
modified  only  if  posing  a  safety  hazard  to 
recreationists; 

Vegetative  management  for  healthy, 
diverse  plant  communities,  monitoring  and 
enforcement  through  cooperative  agency 
attention,  through  a  formal  Memorandum  of 
Understanding,  to  assure  land  uses  are 
consistent  wi^  applicable  regulations, 
protection  of  wetlands  as  special  habitat  for 
fish,  wildlife,  scenic  and  water  quality  values; 

Native  American  cultural  and  traditional 
use  sites  would  be  managed  to  protect  their 
unusual  characteristics,  exceptional  values, 
and  religious  importance; 

River  flows  would  be  identified  to  balance 
irrigation  uses  with  restoration  of  fish  habitat, 
reduction  of  turbidity  and  sedimentation, 
stabilization  of  stream  banks  and 
maintenance  of  wetland  and  riparian 
ecosystems. 

Segment  3  runs  from  the  south 
boundary  of  LaPine  State  Recreation 
Area  to  Benham  Falls.  The  desired 
condition  for  this  segment  would  be  one 
of  a  developed  nu-al  area.  This  segment 
of  the  river  would  be  substantially 
modified  by  private  residences. 
Evidence  of  human  development  would 
be  prevalent  and  bridges,  roads  and 
powerlines  are  evident.  Native 
vegetation  would  be  growing  on  the 
banks  giving  a  natural  appearance  to  the 
stream.  The  Brown  trout  fishery  in  this 
section  would  be  very  good.  The 
riparian  and  wetland  zones  would 
provide  quality  habitat  for  waterfowl, 
native  fur  bearing  animals  and 
contribute  to  the  aquatic  biological 
diversity.  Access  routes  throu^  the 
residential  areas  would  be  identified 
and  boat  access  would  be  provided^t 
several  ramps  located  on  public  lands. 
Canoeing,  fishing,  and  wildlife  watching 
would  be  the  primary  uses. 

To  reach  the  desired  condition  the 
following  actions  would  be  necessary: 

Technical  design  assistance  would  be 
provided  to  facilitate  new  and  maintain 
existing  bank  erosion  measures  (riprap)  that 
emphasize  the  use  of  natural  vegetation; 

The  number  of  private  boat  docks  would  t>e 
reduced  by  encouraging  community  facilities 
and  enforcement  of  existing  county 
regulations,  public  access  to  the  river  for 


boating,  fishing  and  camping  purposes  would 
be  managed  to  protect  the  river  values; 

Public  trails  and  river  access  routes 
through  the  residential  would  be  mariied  for 
motorists  and  bicyclists,  recreational 
navigation  of  the  river  would  be  encouraged 
and  maintained; 

Campsites  and  vehicle  parking  would  be 
moved  back  from  the  river  at  least  100  feet, 
except  in  designated  locations,  to  protect 
riparian  vegetation  and  to  allow  stream  bank 
revegetation; 

New  residences  and  facilities  would 
comply  with  state  and  county  regulations  in 
conjunction  with  using  colors  and 
construction  materials  compatible  with  the 
natural  settings,  fish  management  plans 
would  be  developed  to  perpetuate  natural 
fish  production  that  would  provide  for  self- 
sustaining  populations,  fish  habitat  would  b« 
supplement/restored  with  habitat  structures, 
management  would  emphasize  maintenance 
or  restoration  of  ripajjgn  zone  habitat  for 
"watchable  wildlife"; 

Snag  retention  would  be  emphasized  for 
wildlife  and  modified  only  if  posing  a  safety 
hazard  to  recreationists,  vegetative 
management  would  Iw  cairied  out  to 
maintain  healthy,  diverse  plant  communities; 

Monitoring  and  enforcement  would  receive 
cooperative  agency  attention,  through  a 
formal  Memorandum  of  Understanding,  to 
assure  land  uses  were  consistent  with 
appUcable  regulations,  wetlands  would  be 
protected  as  special  habitat  for  fish,  wildlife, 
scenic  and  water  quality  values; 

Native  American  cultural  and  traditional 
use  sites  would  be  managed  to  protect  their 
unusual  characteristics,  exceptional  values, 
and  religious  importance; 

River  flows  would  be  identified  to  balance 
irrigation  uses  with  restoration  of  fish 
habitat  reduction  of  turbidity  and 
sedimentation,  stabilization  of  stream  banks 
and  maintenance  of  wetland  and  ripariail 
ecosystems. 

Segment  4  includes  the  portion  {h)m 
Benham  Falls  to  COID  Diversion.  The 
desired  condition  for  this  portion  of  the 
river  would  be  ROS  classification 
roaded  natural.  Sightseeing,  fishing, 
Whitewater  boating,  canoeing,  hikhig 
and  wildlife  watctdng  would  be  the 
primary  activities.  Day  use  would  be 
emphasized  and  there  would  be  a  well 
developed  non-motorized  trail  system 
originating  in  the  Bend  urban  area. 
Vehicle  access  would  be  provided  at 
several  locations.  Alterations  to  the 
landscape  would  be  subUe  and  there 
would  be  moderate  evidence  of  the 
sights  and  soimds  of  others.  Exceptions 
might  occur  at  several  major  sightseer 
attractions  where  landscapes  have  been 
substantially  modified  to  accommodate 
and  manage  heavy  use.  This  segment 
would  provide  an  opportunity  for  a 
quality  recreation  experience.  Diversity 
would  be  reflected  in  native  plant  and 
tree  species,  ages  and  sixes,  with  mature 
ponderosa  pine  highlighted.  Snags 
would  be  an  important  component  of  the 
stands  and  would  be  fotmd  in  niunbers 


necessary  to  support  natural  wildlife 
populations.  The  riparian  and  wetland 
zones  would  provide  quality  habitat  for 
waterfowl,  native  fur  bearing  animals 
and  other  wildhfe.  Seasonal  restrictions 
would  limit  motor  vehicle  use  during  the 
winter  months  when  the  area  would  be 
important  for  winter  elk  habitat 

The  actions  necessary  to  achieve  the 
desired  conditions  would  be  as  follows: 

An  interpretive  plan  would  be  developed  to 
make  information  about  the  unique  geologic 
and  cultural  features  found  in  this  river 
segment  available  to  the  recreation  user*, 
access  facilities,  trail  heads  and  viewpoints, 
would  be  redesigned  and  moved  back  from 
the  river  bank  to  enhance  the  natural  river 
setting; 

Selected  roads  and  dispersed  campsites 
would  be  closed  to  enhance  the  roaded 
natural  setting  and  to  encourage  day  use; 

Mining  claims  located  in  the  river  corridor 
would  be  acquired,  if  necessary,  to  protect 
the  viewshed  from  uimecessary  modification, 
river  flows  would  be  managed  to  provide 
recreation  boating  experiences  during  the 
April  through  September  season  and  to 
maintain  the  wetlands,  aquatic  and  riparian 
ecosystems; 

Campsites  and  vehicle  parking  would  be 
moved  back  from  the  river  at  least  100  feet, 
except  in  designated  locations,  to  protect 
riparian  vegetation  and  to  allow  stream  bank 
revegetation; 

New  residences  and  fadlitiea  would 
comply  with  state  and  county  regulations  in 
conjunction  with  colors  and  construction 
materials  compatible  with  natural  settings; 

Fish  management  plans  would  be 
developed  to  perpetuate  natural  fish 
production  that  would  provide  self-sustaining 
populations,  fish  habitat  would  be 
supplemented/restored  with  habitat 
structures,  management  would  emphasize 
maintenance  or  restoration  of  riparian  zone 
habitat  for  "watchable  wildlife"; 

Snag  retention  would  be  emphasized  for 
wildlife  and  modified  only  if  they  pose  a 
safety  hazard  to  recreationists; 

Vegetative  management  would  be  carried 
out  to  maintain  healthy,  diverse  plant 
communities; 

Monitoring  and  enforcement  would  receive 
cooperative  agency  attention  through  a 
formal  Memorandiun  of  Understanding,  to 
assure  land  uses  would  be  consistent  with 
applicable  regulations;  wetlands  would  be 
protected  as  special  habitat  for  fish,  wildlife, 
scenic  and  water  quality  values; 

Native  American  cultural  and  traditional 
use  sites  would  be  managed  to  protect  their 
unusual  characteristics,  exceptional  values, 
and  religious  importance. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  May,  1992.  At  that 
time,  copies  of  the  dnfl  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and  comment 
EPA  will  publish  a  notice  of  availability 


664 


FwtoMi  Ragistof  /  Vol  S7.  No.  8  /  Wednesday,  lanaaiy  B.  1992  /  Notioe» 


of  the  draft  EIS  in  the  FadanI  Kogifter. 
The  comments  period  on  the  draft  EIS 
will  be  80  days  fr(Hn  the  date  the  EPA 
notice  appears  in  the  Federal  Re^star.  It 
is  important  that  those  interested  in  the 
management  of  this  portion  of  the 
Deschutes  River  participate  at  that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  a 
draft  EIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency-to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Hodel,  803 
I  2d  1016. 1022  (9tb-Cir.  1966)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (RD.  Wis.  1960). 
Because  of  these^  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  90-day  comment  period  so  that 
substantive  comments  and  ob)ections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
considM*  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identif>'ing  and  considering  issues  and 
coocems  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  this  alternatives  formulated  aid 
discussed  in  the  statement  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Eovironmental  Policy 
Act  at  40  CFR  1503.3  in  addressing  these 
points.) 

The  final  EIS  is  sdieduled  to  be 
completed  by  September  1992.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  resfwnses 
received  during  the  comment  period  that 
pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  appUcabla  laws,  r^ulations,  and 
policies  considered  In  making  the 
dectsion  regarding  this  ptopoaaL  The- 
Forest  Supecviaor  is  the  raspooaible 
ofBdaL  and  will  mak0«  declataa 
regatding  this  piopoaaL  Iha  reapoaaibte^ 
otnaal  Will  ileciiawniaawGiaHMfeaMi 
reasana  for  (ha  decMoa  in  lh»KaGe«d  of 


Decision.  That  decision  will  be  subject 
to  Forest  Service  i^ipeal  Regulations  (38 
CFR  217)» 

Dated:  December  2a  1991. 
Sally  D.  Ctdfins. 
Deputy  Forest  Supervisor. 
|FR  Doc.  92-350  Rlcd  1-7-02:  IMS  am) 
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Quosatana/Bradford  Timber  Sates  and 
Integrated  Resource  PrQiacta, 
Slaklyou  National  Forest,  Curry 
County.  OR;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

SUMMARv:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA  will  prepare 
an  environmental  impact  statement 
(EIS)  for  a  proposal  to  prepare  three 
timber  sales  and  implement  other 
projects  in  the  Quosatana  Creek  and 
Bradford  Creek  drainages.  The  EIS  will 
tier  to  the  Final  QS  and  Land  and 
Resource  Management  Plan  (Forest 
Plan)  for  the  Siskiyou  National  Forest 

The  Gold  Beach  Ranger  District  of  the 
Siskiyou  National  Forest  proposes  to 
implement  two  timber  sales 
(Skookimihouse  T.S.  and  Homestead/ 
Butte  T.S.)  and  one  thinning  sale  (2T 
Thin  Sale)  in  the  Quosatana  and 
Bradford  Creek  drainages. 

Appendix  C  of  the  Siskiyou  National 
Forest  Land  and  Resource  Management 
Plan  lists  the  proposed  Skookumhousa 
(#88302)  and  Homestead/Butte  (#90302) 
Timber  Sales  in  Fiscal  Years  (FY)  1989 
and  1990.  respectively.  The  cun«nt 
version  of  the  proposal,  as  shown 
below,  differs  from  the  information 
presented  in  Appendix  C  and  from  the 
proposal  presented  to  the  public  in 
January,  1991. 

The  proposal  consists  of  two  timber 
sales,  totaling  550  acres  and  12.623 
MMBF.  and  one  thinning  sale  (223  acres. 
1.3  MMBF): 

Skookurahouse  T.S.:  173  acres,  4.2S3 

MMBF: 
Homestead/Butta  T.Sj  377  acres,  &370 

MMBF;  and 
ZT  Thin  Sale:  22»  acres.  IJOO  MMBF  in 

one  thinning  project 

DATES:  Written  input  concerning  issues 
with  this  proposal  must  be  received  by 
January  31. 1992. 

AOONBMBS:  Submit  written  input  to 
Qooaatana  Project  Team  Leadn;  Geld 
Beach  Ranger  District.  1225  & 
Ellenabais.  #7,  GoU  Beack.  Ora^aa 
97444.  ■•'  •-.-■  '..  ■„'-■-  - 


FON  RmTNEfl  MPOmiATWN  CONTACT:. 
Direct  questions  about  the  proposed 
action  and  environmental  tanpaot 
Statement  to  Quosatana  ftojectTeam 
Leader,  Gold  Beach  Ranger  District  1225 
S.  EUensbttig.  #7,  Gold  Beach.  Oregon 
97444  (telephone:  (503)  247-6651). 


supnEMBiTAiry  infowmation:  The 

Skookumhouse  Timber  Sale  includes 
units  from  the  selected  alternative  of  the 
Decision  Notice  for  the  Skookumhouse 
Environmental  Assessment  (EA) 
(Decision  Notice  signed  12/7/83)  and 
addition^  harvest  units  not  analysed 
under  previous  EAs. 

The  Skookumhouse  Tmiber  Sale  area 
is  centered  in  section  12,  Township  36 
SouUi.  Range  13  West  of  the  Willamette 
Meridian.  It  is  located  in  the  Bradford 
Creek  watershed,  which  is  tributary  to 
the  Rogue  River. 

The  sale,  as  proposed  would  consist 
of  11  units  on  173  acres.  Approximate 
volume  (gross),  as  proposed,  would  be 
4.253  million  board  feet  Timber  removal 
would  be  accomplished  by  means  of 
skyline,  helicopter,  and  tractor  yarding 
systems.  Approximatdy  1.6  miles  of 
new  roads  would  be  constnicted.  Dust 
abatement  would  occur  on  haul  roads. 
Treatinent  of  vegetative  residue  (slash) 
with  die  following  methods  may  occur 
Hand-pile  and  bum.  lop  and  scatter, 
broadcast  bum  (low-intensity  burning/ 
burning  of  concentrations/burning  under 
forest  canopy).  Fertilizers  (natural/ 
petrochemical)  may  be  ap^ied  to  man- 
made  {riantations  created  after 
harvesting  diving  this  project. 

The  proposed  harvest  units  contain 
both  oid-|^o**di  and  mature  Dou^as-fir 
in  the  overstory.  Unit  S17  contains  Port- 
Orford-cedar  (POC)  hi  the  overstoty. 
Unit  S18  has  a  mixture  of  tanoak. 
madrone.  and  Douglas-fir.  The  elevation 
of  proposed  harvest  units  ranges  from  ' 
1000  to  3200  fieet  with  most  of  die 
acreage  at  approximately  2200  feet 

SKOOKtMHOtiSE  TiMBe*  Sale 
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SKOOKUMHOU8E  TIMBER  SALE— 

Continued 


Tow  volunw:  4.253  mM. 


M  vohimM  m  cniiMd  and  eiqxwsad  m  gran 

The  Homestead/Butte  Timber  Sale  is 
a  combination  of  units  from  the  selected 
alternatives  of  the  Decision  Notices  for 
the  Butte  Sl^line  EA  (Decision  Notice 
signed  6/29/77)  and  S^ookumhouse  EA 
(Dedsion  Notice  signed  12/7/83]  and 
newly  identified  units  not  analyzed  in 
previous  EAs. 

The  Homestead/Butte  Timber  Sale 
area  is  centered  in  Section  25,  Township 
36  South.  Range  13  West  of  the 
Willamette  Meridian.  It  is  located  in  the 
Quosatana  Creek  watershed,  which  is 
tributary  to  the  Rogue  River. 

The  sale  as  proposed  wouJd  consist  of 
11  units.  Preliminary  volume  is 
estimated  at  B.370  million  board  feet 
from  about  377  acres  and  would  require 
approximately  3.92  miles  of  new  road 
construction  and  approximately  0.38 
mile  of  reconstruction. 

The  stands  under  consideration  are 
predominantly  old-growth  and  mature 
Douglas->fir,  with  some  evergreen 
hardwoods.  The  block  of  old  growth 
habitat  that  includes  units  B3,  H19,  and 
Nll-15  is  the  largest  remaining  block  in 
the  Quosatana  drainage,  except  for  the 
units  that  became  part  of  the  former 
Quosatana  SOHA  82.  The  elevation  of 
proposed  harvest  units  ranges  from  800 
to  2600  feet,  with  most  of  the  acreage  at 
approximately  16(X)  feet 

HOMESTEAO/BUTTE  Timber  Sale 
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The  2T  Thin  Timber  Sale  is  the  name 
of  a  thinning  sale  that  would  consist  of 
12  units  of  commercial  thinning  Oow- 
intensity  partial  cutting)  on 
approximately  223  acres,  harvesting 
approximately  1.3  million  board  feet  of 
timber.  Timber  removal  would  be  by 
skyljne  yarding  systems.  UO  miles  of 
road  construction.  The  sale  would  focus 


on  stands  that  already  have  road  access. 
Treatment  of  vegetative  residue,  or 
slash,  may  occur  following  harvest 
Fertilizers  (natural/petrochemical)  may 
be  applied  to  remaining  forest  stands  or 
the  thinned  stands. 

This  proposed  timber  sale  timber  is 
located  near  the  headwaters  of  the 
Bradford  and  Quosatana  Creek 
drainages.  (Legal  description:  Township 
36  South.  Range  13  West  Section  28, 
Willamette  Meridian). 

Other  Projects 

Anwndix  B  (Projected  Budget]  of  the 
Siskiyou  LRMP  lists  the  following 
capital  investment  projects  for  the 
Quosatana  and  Bradford  Creeks  area, 
lliese  projects  are  necessary  to  provide 
the  level  of  outputs  and  services 
identified  in  the  Forest  Plan  that  pertain 
to  the  Quosatana/Bradford  Area. 

Wildlife: 

Turkey  Survey  work  in  FY  '9I-'g3; 
Hie  goal  of  this  project  it  to  identify 
potential  turkey  habitat  in  the 
Quosatana/Bradford  Creek  area. 

Surveys  for  tlueatened.  endangered,  and 
tensitive  wildlife  and  plant  tpedea  in  FY 
•Sl-flS'. 
The  goal  of  this  project  is  to  identify  the 
presence  of  threatened,  endangered,  and 
sensitive  wildlife  and  plant  spedet  and 
their  habitat  in  the  Quotatana/Bradford 
Creek  area. 

Meadow  Habitat  Improvement  in  FY  '93. 
The  goal  of  this  project  is  to  remove 
vegetation  that  is  encroadiing  on 
meadows  in  the  Quotatana/i^dford 
Creek  area. 

Fisk 

Anadromous  Fish  structure  Improvements 
(FY  '92  ft  '93).  Resident  Fish  non- 
Structural  improvement  in  Quosatana 
and  Bradford  Creek. 
The  goals  of  these  projects  is  to  increase 
the  qualify  of  anadromous  fish  habitat  in 
tlie  Quotatana/Bradford  Creek  area. 

In  addition  to  the  Appendix  B  projects 
other  projects  were  identified  during 
development  of  the  proposal.  These 
would  be  implemented  to  improve  the 
quality  of  National  Forest  resources  in 
the  vicinity  of  the  project  area;  these 
would  include,  but  would  not  be  limited 
to,  the  following: 

Meadow  enhancement 

Cloture  of  roada  (bott  existing  and  newly 
built  roads). 

Development  of  long-term  quany 
management  plan. 

Replacement  of  the  existing  culvert  on 
Bradford  Creek  under  the  Agnett  Road. 

Recreational  trail  development  and 
maintenance. 

Fish  habitat  enhancement 

Forage  seeding  for  big  game  habitat 

Tn»  topping  for  cavitynlependent  spedea. 

Water  source  development  for  fire  fighting. 


Diaperaed  camping  and  the  uae  of  motor 
vehicles  adjacent  to  Quotatana  Creek. 

The  Siskiyou  National  Forest  also 
gives  notice  of  the  full  environmental 
analysis  and  decision-making  process 
that  will  occur  on  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 

Prettminary  Itsiies 

1.  Fish  habitat  for  resident  and 
anadromous  fish  in  Quosatana  and 
Bradford  Creeks  (spawning,  rearing 
habitat  water  temperature,  darity); 

2.  The  quality  of  water  draining  into 
the  Rogue  River  from  Quosatana  and 
Bradford  Creeks. 

3.  The  geologic  stability  of  portions  of 
the  landscape. 

4.  The  integrity  of  habitat  for  old- 
growth-dependent  wildlife. 

5.  The  biological  diversity  of  the  area. 

6.  Uninfected  Port-Orford-cedar 
stands. 

7.  Forest  resistance  to  wild  fires; 
timber  removal  may  increase  the 
quantity  of  flammable  vegetative 
materid  to  a  hazardous  level 

8.  The  current  roadless  character  of 
the  area. 

9.  Recreationists  camping  near  the 
mouth  of  Quosatana  Creek. 

la  The  potential  of  the  area  to 
provide  opportunities  for  outdoor 
recreationists. 

11.  Timber  productivity  in  areas 
where  reforestation  may  be  difficult  to 
achieve. 

12.  Wildlife  habitat  in  an  area 
currenUy  designated  as  a  rock  quarry  in 
Management  Area  9  (Special  Wildlife 
Site;  see  below). 

The  foUowing  aspects  of  the  Proposal 
are  of  interest  and  wotdd  be  assessed 
during  the  determination  of  effects: 

Benefit  Coat  Ratio. 

Payments  to  Cuny  Counfy  from  timber  tela 
receipts. 

The  Quosatana/Bradford  Creeks 
analysis  area  indudes  the  following 
Management  Areas  (MAs),  as  identified 
in  the  Forest  Ran. 

Managememt  Areas 
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MANAGEMetr  AnEAS— Continued 
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Estimated  prefect  area:  19,175  acres. 
Roadlesa  area  in  piaiming  boundaries: 
5.097  acres.  i 

AM  5: 2  per  cent  is  in  the  Unii^ne 
Interest  Area,  designed  to  protect 
si^ficant  cultural  sites  or  outstanding 
geological  features  on  the  Forest.  . 

MA  7: 2  per  cent  is  in  the 
Supplemental  Resource  area  flanking 
Quosatana  Creek,  designed  to  provide 
high-quality  fish  and  wUdlife  habitat, 
and  protect  sensitive  watershed  artes 
and  recreation  vaket. 

MA  8: 7  per  cent  is  in  Detiftiated 
Wildlife  Habitat  for  the  pUeated 
mroodpecker  and  pine  marten. 

MA  ft:  4  per  cent  is  In  Special  Wildlife 
Sites,  including  meadows/meadow 
bu^rt.  a  smaU  botanical  area,  a  general 
wildlife  site,  •  pond/bog.  diqiersed  old- 
growth  sites,  rock  outcrops,  and 
hardwood  areas. 

MA  10: 1  per  cent  is  in  Scenic/ 
Recreation  River,  designed  to  maintaiB 
the  recreation  and  scenic  values 
accorded  the  Rogue  Wild  and  Scenic 
River. 

MA  11:  an  undetermined  percentage  is 
in  Riparian  ecosystems  where  multiple 
uses  are  allowed  while  maintaining 
water,  fisheries,  and  other  streamslde 
values. 

MA  12: 2  per  cent  is  in  Retention 
Visual,  daeigned  to  provide  for  a 
visually  pleasing  level  of  sceneiy  while 
managemant  activities  occur. 

MA  13: 10  per  cent  is  in  Partial 
Retention  VIssaL  wdiere  management 
•ctivitiea  would  be  more.evident  to  the 
average  forest  visitor  than  in  Retention 
Visual  but  where  their  presence  would 
.  be  visually  subetdmate  to  tbe 
landscape. 

AM  14: 58  per  cent  is  in  General 
Forea(  (MA  1^  where  multi^eHue 


•divitie*  occw  and  timber  mam^enent 
is  planned  for  full,  sustained  yield. 

The  Responsible  Official  for^s 
proposal  would  be  the  Forest 
Supervisor.  He  would  decide  whether  to 
implement  the  proposal  or  one  of  the 
alternatives,  including  the  option  of  not 
implementing  any  action. 

The  proposed  projects  to  be 
implemented  are  all  located  in  the 
Quosatana  Creek  and  Bradford  Creek 
drainages  and  develop  or  use  some 
common  road  systems.  The  project  area 
is  approximately  19,175  acres  in  size. 

The  proposed  projects  would  be  in 
compliance  with  the  direction  in  the 
Forest  Plan,  which  provides  the  overall 
guidance  for  management  of  the  area 
and  the  proposed  projects.  The  proposed 
projects  would  be  implemented  within 
the  Quosatana  Creek  and  Bradford 
Creek  drainages  firom  Fiscal  Years  1992 
through  1994  on  the  Gold  Beach  Ranger 
District.  The  Quosatana  Creek  and 
Bradford  Creek  drainages  are  located 
approximately  14  and  17  river  miles 
northeast  of  Gold  Beach,  respectively. 
The  Siskiyou  National  Forest  invites 
written  input  concerning  issues 
regarding  the  proposal  in  addition  to 
comments  already  received  as  a  result 
of  local  public  participation  activities. 

The  agency  also  gives  notice  of  the 
full  environmental  analysis  and 
dedsion-making  process  that  would 
occur  on  the  proposal  so  that  interested 
and  affected  people  are  aware  of  how 
they  may  participate  and  contribute  to 
the  final  decision. 

This  EIS  would  tier  to  the  Final  OS 
and  Forest  Plan  (3/10/89].  The  Forest 
Plan  provides  goals  and  objectives, 
forest-wide  standards  and  guidelines, 
management  area  standards  and 
guidelines,  and  mcmagement  area 
prescriptions  for  the  various  lands  on 
the  Forest  This  direction  provides  for 
management  practice*  that  wotild  be 
utilized  during  the  implementation  of  the 
Forest  Flan. 

The  analysis  for  die  Quosatana/ 
Bradford  Creek  proposal  wotdd  consider 
a  range  of  alternatives.  Along  with  the 
proposed  action,  the  analysis  would 
consider  a  no-action  akemative  in  the 
Quosatana  Creek  and  Brattford  Creek 
drainages. 

Public  participation  will  be  especially 
important  at  several  points  durmg  the 
analysis,  beginning  with  the  scoi^ng 
process  (40  CFR  1S01.7).  The  Foreel 
Sennce  will  be  seeking  informatioii. 
comments,  and  assistance  from  Federal 
State,  local  agencies  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  a&cted  by  the  ptopoMd- 
pro  jecL  Ilila  input  will  be  used  is 
preparalioo  of  the  dnft  EI&  The  Booping 
prooeaa  iodwlBe; 


1.  Identifying  poteotial  Issues. 

2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 

4.  Exploring  additional  altentofivet 
based  on  issues  recognized  daring 
scoping  activities. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(Le..  direct  indirect  and  cumtUative 
effects  and  connected  actions). 

e.  Determining  potential  cooperating 
agencies,  and  partners. 

7.  Notifying  interested  publics  of 
opportunities  to  participate  throu^ 
meetings,  personal  contacts,  or  writtmi 
comment 

Tbe  Draft  Environmental  Impact 
Statement  (DEIS)  is  expected  to  be  filed 
with  the  Enviroimiental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  March  8, 1992.  At  that 
time,  EPA  will  publish  a  notice  of 
availabihty  dt  the  draft  EIS  in  tbe 
Federal  Repstw. 

The  Forest  Service  bdieves  it  is 
important  to  give  reviewers  notice  of 
this  eariy  stage  of  public  partidpatioa 
and  of  several  court  luliags  related  to 
public  participation  in  die 
environmental  review  process. 

First  reviewers  of  draft 
environmental  impact  statements  raitti 
structure  their  participation  in  the 
enviroomental  review  of  the  proposal  to 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  posithm  and 
contentions.  Vermoat  Yankee  Nuclear 
A>irer  Coip,  V.  A«DC  435  U.S.  619. 553 
(1978).  Also,  envtoomental  ob|ectleii» 
that  could  have  been  raised  at  the  draft 
stage  may  be  waived  or  dismissed  by 
the  court  if  not  raised  until  after 
£ompletioo  of  die  final  EIS.  City  of 
Aagoonv.Hodel.Ka¥^l(ni,Vm 
(9di  Clr.  1986)  and  Wisconsin  Heritages. 
/he.  V.  f/omA  480  F.  Si4>p,  1394, 1338 
(EJ>.  Wis.  1900).  Because  of  these  conrt 
rulings.  If  is  very  importaiit  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  4&^ay 
cooBient  period  so  that  substantive 
commeata  and  ejections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  Final  BIS. 

To  be  the  BKWt  helpful  oommenia  on 
the  Draft  EIS  shoold  be  as  specific  a» 
possible  and  may  Mldiess  the  adeqoaqr 
of  the  statement  or  the  merit  of  tiw 
altemativee  (tocassed  (see  Coadl  on 
ElsvifauBantal  Qoality  reguUtieaa  for 
impleraentiog  A*  procedaralyovieloBe 
of  die  NatiMMl  OiviroamBBtal  Miqr 
Actat40CFRlS09.3).  • 
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Tlw  Final  EIS  is  tdwdalcd  to  be 
completed  by )«».  lOBL  in  th»  Final 
EIS.  the  Forest  Service  is  lequiied  to 
respond  to  comniuits  received  duing 
the  comment  period.  Mike  Lena  Farest 
Supervisor,  Siskiyou  Nationai  Forest. 
200  NE.  Greenfield  Road,  P.a  Box  440, 
Grants  Pass,  Ore^ui  97526-0242,  is  the 
Responsible  OffidaL  As  the  Responsible 
Official  he  will  decide  i^kich,  if  any.  of 
the  proposed  pnqects  will  be 
incremented.  The  Re^ionsible  Officisl 
will  docnment  the  decision  and  reasons 
for  the  decision  in  die  Reco^  of 
Decision. 

That  decision  will  be  si4>iect  to  Forest 
Service  Appeal  Regulations  (36  CFR 
217). 

Dated:  Decenbtf  23.  ISBL 
J.MichMil 
Forest  Super 

[FR  Doc.  «-351  Filed  1-7-02;  ft45  am) 
StLUNQ  coos  M10-t1.li 


TaUa  Top  Pwyyet  EipHfrtory  (M 

and  Gm  Wail(  tnlenl  To  Praporo 


AOEMCV:  USDA.  Forest  Service  is  the 
lead  agency.  USDI,  Buieau  of  Land 
Management  is  a  cooperating  agenqr. 
ACTION:  Notice  of  intoit  to  prepare 
environmental  ioqiact  statement. 

SUMMAirR  The  Forest  S»vice,  along 
with  the  Boreea  of  Land  Management  as 
a  cooperating  agency,  wiD  prepare  an 
Environmental  Impact  Statemrat  for  an 
exptoratory  oil  and  gas  weD  proposed 
by  Chevron  USA,  INC.  on  lands 
administered  by  the  Evanston  Ranger 
District  of  the  Wasatch-Cadie  National 
Forest.  The  analysis  wiD  be  tiered  to  the 
current  Land  and  Resource  Management 
Plan  and  associated  Final 
Environmental  Impact  Statements. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  January  31, 1992. 
ADDRESSES:  Send  written  comments  to 
Stephen  Ryberg,  District  Ranger. 
Evanston  Ranger  District,  P.O.  Box  1800, 
Evanston.  WY  82931-188a 
FOII PURTHIR  MTONMATION  CONTACT: 
Benuud  Assy,  Evanston  Ranger  District, 
P.O.  Box  1880,  Evanston.  WY  82931- 
1880,  telephone  number  (307)  ^9-3194; 
or  Baity  Biridiardt,  Wasatdi-Cache 
National  Forest.  125  Sonth  SUte  Street. 
Salt  Lake  City.  UT  84138.  Tde|rixne 
number  (801)  524-6333  or  (801)  S24-50aa 

SUPPIIMBITARV  mmwmtioh:  Chevron, 
USA,  Inc.  haa  sotenitted  a  proposal  to 
drill  an  exploratory  (ril  andgaa  wefl  on 
Chevron's  Federal  oil  and  gas  lease  U- 
54044  in  Township  1  Nordi,  Raoge  10 
East  NW1/4SB1/4  SectioD  21  (refemd 


to  as  the  Tafais  Top  Prospect).  The 
proposed  site  is  located  in  the  Main 
Fork  of  the  Stillwater  rtrstnsfn  The 
proposal  inchides  the  construction  of  an 
access  road  and  a  driB  site 
approximatriy  300  feet  by  47S  feet  The 
drilling  pCTiod  is  expected  to  last 
approKBnateiy  six  months.  Hie  Forest 
Service  wiD  pr^>are  an  environmental 
impact  statement  to  evaluate  potential 
environmental  consequences  associated 
with  this  proposal  and  alternatives  to 
the  proposal  in  accordance  widi  the 
National  Environmental  Policy  Act 
With  die  passage  of  the  Federal 
Onihon  OH  and  Gas  Leasing  Reform 
Act  (FOOGLRA)  and  the  implementing 
regnlations  (36  CFR  port  228),  die  Forest 
Sovice  was  given  the  aiith4»ity  to 
approve  the  Surface  Use  Flan  off 
Operations  pOTtion  of  the  AppKcation 
for  Permit  to  DriU  (APD)  vMdi  iacfaides 
the  identification  oi  mitigatioa  aaeasares 
deemed  necessary  to  minimise  impacts 
on  other  resoorce  valnes  or  ases.  The 
Forest  Service  decision  related  to  the 
approval  of  the  Surface  Use  Man  of 
Operations  will  be  appealable  under 
Forest  Service  Regulation  36  CFR  part 
217.  Tha  final  ^^roval  of  tl^  APD  is  the 
authority  of  the  Bureau  of  Land 
Management  Before  it  was  determined 
whether  an  EIS  would  be  prepared 
scoping  was  conducted  in  September 
and  October  of  1991.  Comments  already 
received  wiD  be  included  in  the 
environmental  impact  statement 
preparation;  dnphcate  copies  need  not 
be  sent.  Issues  to  be  addressed  in  the 
analysis  will  be  determined  dirough 
public  scoiHng.  Susan  Giannettino, 
Forest  Supervisor,  is  the  responsible 
ofliciaL  llie  Bureau  of  Land 
Management  has  been  identified  as  a 
coc^erating  agency.  The  draft  EIS  will 
be  available  in  March,  1992:  The  Forest 
Service  anticipates  the  Final  EIS  to  be 
released  in  May,  1992. 

When  an  Environmental  Impact 
Statement  is  prepared,  the  Forest 
Service  believes,  at  this  eariy  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  nihngs  related  to  public 
participation  in  the  environmental 
review  process.  First  reviewers  of  a 
Draft  E^  must  stmcture  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meanlngfal  and  alerts  an  agency  to  the 
reviewers'  position  and  contenticHis. 
Vermont  Yankee  Nudear  Power  Corp. 
v.  ffRDC.  435  U.S.  519, 553  (1978).  Also, 
environmental  objections  that  conid 
have  been  raised  at  die  draft  stage  bot 
are  not  raised  antil  after  completion  of 
the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  CityafAngoon 
v.  Model,  fOth  Cirent  1986)  and 
Wiacoimm  Heritages,  btc  v.  Harru,  480 


F.  Supp.  1334, 1338  (EiX  Wis. : 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
propofMd  action  paitidpate  by  the  dose 
of  d>e  45  day  cosuaent  period  so  that 
substantive  comments  and  objactions 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  raeaaiagfully 
consider  then  and  respond  to  them  in 
theFinalEIS. 

To  assist  the  Forest  Service  in 
identif]ring  and  considering  ismes  and 
concerns  on  the  propoaed  action, 
comments  on  the  Draft  EIS  shoold  be  as 
specific  as  possible  It  is  alao  hdpfnl  if 
ooBments  refer  to  specific  pages  or 
chapters  at  the  draft  statement 
Conunents  may  alao  adckeas  the 
adequacy  ol  tbs  Draft  BIS  or  dw  merita 
of  tbs  alteinatives  fonnalated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Coandl  on 
Environmental  Quality  Regnlations  for 
implesMinting  the  pro^dural  provisiona 
of  the  NatioMl  Environmental  Rolicy 
Act  at  40  CFR  1503  J  in  addressing  diese 
points.) 

Dated-  December  27,  tsei. 
Susan  fTfiimalUnn, 

Foreat  Supervimr,  Watatch  Cocke  National 
Forest 
[PR  Doc  82-290  Fllwl  l-7-«2: 8:4s  a^ 
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TransportsHon  snd 
Tadmlcal  Advisory 


RolstMl  EquipoMiit 


A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  vtiB.  be  held  January  30. 1992, 
9(30  a  JiL.  Herbert  C  Hoover  Building, 
room  1817-4^,  14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
apphcable  to  transportation  and  related 
equipment  or  technology. 

Agenda:  General  Session 

1.  Opening  Remarks  by  the  Chairman 
or  Commerce  Representative. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Cbtnraents 
by  the  Public. 

4.  Update  on  Latest  Rounds  of 
International  Negotiations. 

5.  Discassion  on  Important  FMure 
Issues  for  die  TRANSTAC 
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Executive  Setsioo 

'    6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  in  order  to 
facilitate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that 
you  forward  your  public  presentation 
materials  two  weeks  prior  to  the 
meeting  to  the  below  listed  address:  Ms. 
Ruth  D.  Fitts,  U.S.  Department  of 
Commerce/BXA,  Office  of  Technology  & 
Policy  Analysis,  14th  ft  Constitution 
Avenue.  NW.,  room  1621,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  28, 
1990,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3).  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628,  U.S.  Department  of 
Commerce.  Washington,  DC.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts,  202-377-4959. 

Dated:  January  3. 1992. 
Betty  A.  FemD, 
Director,  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  Analyses. 
(FR  Doc.  92-397  Filed  1-7-92;  8:45  am] 
BtUMQ  COOC  SS1»«r-M 


National  Oceanic  and  AtmoeplMrie 
Administration 

{Dodnt  No.  •11171-1271] 
TaUnQ  and  ImpoftinQ  of  Martna 


AQCNCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 


ACTKM:  Notice  of  determination  to 
accept  an  alternative  international 
observer  program. 

summary:  The  Under  Secretary  for 
Oceans  and  Atmosphere  has  determined 
that  the  acceptable  level  of  observer 
coverage  for  the  observer  program  that 
is  administered  by  the  Inter-American 
Tropical  Tuna  Commission  (lATTC)  on 
behalf  of  Ecuador,  Mexico,  Panama, 
Vanuatu,  Venezuela;  and  any 
subsequent  harvesting  nation  which 
applies  to  NMFS  for  a  yellowfin  tuna 
importation  finding,  wUl  be  75-percent 
observer  coverage  for  fishing  trips  in  the 
1992  fishing  season  (October  1, 1991,  to 
September  30, 1992],  and  100-percent  for 
fishing  trips  in  the  1993  and  subsequent 
fishing  seasons. 

EFFECTIVE  DATE:  This  determination  is 
effective  March  9, 1992. 
KM  FURTHEN  INFORMATKNI  CONTACT: 

E.C.  Fullerton,  Director,  Southwest 

Region,  NMFS,  300  South  Ferry  Street 

Terminal  Island.  California  90731,  or 

213/514-6196. 

SUPPLEMENTARY  INFORMATION:  In  the 

1988  reauthorization  of  the  Marine 
Mammal  Protection  Act  (MMPA),  the 
U.S.  Congress  amended  the  Act  to  add 
new  importation  requirements  for 
nations  exporting  to  the  United  States 
yellowfin  tuna  that  were  caught  with 
purse  seine  nets  in  the  eastern  tropical 
Pacific  Ocean  (ETP).  The  amendments 
required,  among  other  things,  monitoring 
of  incidental  dolphin  mortality  under  the 
lATTC  dolphin  program  or  an 
equivalent  international  program  in 
which  the  United  States  participates. 
Any  equivalent  prograih  must  achieve 
an  observer  coverage  rate  no  less  than 
that  achieved  by  the  U.S.  fleet 

On  October  18. 1990,  NMFS  published 
in  the  Federal  Register  (55  FR  42235)  a 
notice  of  proposed  determination  to 
accept  an  alternative  international 
observer  program.  The  determination 
requires  75-percent  observer  coverage  in 
1991,  and  90-percent  coverage  in  1992 
and  subsequent  years.  In  another  action, 
published  October  8, 1991,  at  56  FR 
50672,  NMFS  redefined  the  fishing 
season  to  be  the  period  October  1  to 
September  30,  to  allow  a  finding  to  be 
made  by  December  31  of  each  year.  This 
affects  the  requirement  for  observer 
coverage  (as  described  in  the  October 
IB,  1990.  notice  of  proposed  > 

determination)  by  decreasing  the  time 
available  for  the  fishing  nations  to 
implement  the  increasml  coverage  level 
NMFS  is  now  determining  that  the 
international  program  is  acceptable  at  a 
level  of  75  percent  observer  coverage  for 
fishing  trips  in  1992  and  100  percent  for 
fishing  trips  in  1993  and  for  subsequent 


fishing  seasons.  Accepting  a  75  percent 
level  of  coverage  again  for  the  1992 
fishing  season  will  allow  die  nations 
involved  to  coordinate  with  the  lATTC 
to  train  and  embaric  sufficient  observers 
to  meet  the  new  requirement 

This  determination  will  require 
observer  coverage  as  near  to  100- 
percent  as  practicable  in  the  near  term, 
and  100-percent  thereafter.  A  standard 
of  75-percent  for  the  1992  fishing  season 
(October  1, 1991.  to  Septemb«  30, 1992). 
will  provide  a  reasonable  time  for  the 
lATIX}  to  recruit  and  train  the  personnel 
necessary  to  implement  an  expanded 
international  observer  program  and  to 
complete  the  necessary  institutional  and 
funding  arrangements  with  participating 
nations.  The  100-percent  standard  is 
intended  to  apply  to  the  1993  and 
subsequent  fishing  seasons. 

Since  publication  of  the  October  18, 
1990.  determination,  two 
intergovernmental  meetings  have 
addressed  the  need  for  observer 
coverage  of  incidental  dolphin  mortality 
in  the  ETP.  At  the  first  meeting,  in  San 
Jose,  Costa  Rica.  September  12-20. 1990, 
all  participating  nations  agreed  that  an 
international  program  for  the  reduction 
of  incidental  mortality  of  dolphins 
caught  in  association  with  tuna  in  die 
ETP  would  be  established  and  that  100- 
percent  observer  coverage  would  be 
part  of  this  program.  At  the  second 
intergovernmental  meeting,  in  La  JoUa. 
California.  January  16-18, 1991,  each 
country  agreed  to  contribute  or  ensure    ^ 
that  eadi  vessel  in  its  fleet  contribute 
the  sum  of  $10  per  vessel-ton  carrying 
capacity  per  annum  to  the  lATTC  for  the 
purpose  of  implementing  the 
international  observer  program. 
Although  that  program  is  not  yet 
established,  the  participating  nations 
have  agreed  by  consensus  that  100- 
percent  observer  coverage  is  needed, 
and  have  developed  a  fiinding 
mechanism  for  that  program. 

In  issuing  this  determination  NMFS 
has  considered  comments  on  the 
determination  published  in  the  Fedwal 
Reipitor  on  October  18. 1990.  Two 
letters  of  comment  were  received  as  a 
result  of  the  request  for  comment  Both 
expressed  concern  that  the jproposed 
levels  of  coverage  (75-perceht  observer 
coverage  for  the  international  fleet  in 
1991  and  90-percent  observer  coverage 
for  this  fleet  in  1992),  were  not 
consistent  with  the  international 
consensus  of  the  inteigovemmental/ 
lATTC  resolutions  of  September  1990, 
and  the  findings  of  Congress  in  the 
MMPA.  One  comment  also  eiqiressed 
concern  that  die  United  States  and 
international  fleets  are  not  able  to 
function  in  an  equitable  manner,  and  the 
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intmistioiial  fleet  is  denied  the  aame 
opportonitiee  as  the  \}&  fleet  to 
participate  in  the  "dolphin  sale"  maikets 
throughout  the  woiid  d  there  is  not  100- 
percent  observer  coverage. 

NMFS  agrees  that  an  obeenrer  level  of 
100-percent  is  the  most  desinUe,  but 
NMFS  also  realizes  that  IQ&fiercent 
coverage  is  not  possible  in  the  near 
term,  and  has  decided  that  7S-peicent 
obsCTver  coverage  for  the  1992  fishing 
season  is  acc^able:  lOOimcent 
observer  coverage  is  the  intended  levd 
of  coverage  for  the  1993  and  subsequent 
fishing  seasons.  Intematiotial 
negotiations  are  proceeding  to  provide 
the  $1.2  million  necessary  to  implement 
a  100-percent  observer  coverage 
program.  As  stated  in  the  October  18, 
1990,  determination,  it  will  take 
approximately  8  months  after  the 
funding  is  arranged  to  recruit  and  train 
new  observers,  making  it  impoasible  to 
achieve  100-percent,  or  even  90-percent, 
coverage  in  1991i  bat  75-percent 
coverage  will  be  possiUe  daring  the 
1992  fishing  season.  The  fishing  season 
has  recent^r  been  re-established  to 
allow  findings  to  be  mede  by  December 
31  of  each  year.  A  final  determinatioa  of 
the  level  of  observer  coverage  was 
originally  intended  to  be  published  early 
in  1901  for  the  1901  firiong  season. 
However,  nader  the  new  regalationa, 
since  the  1991  fishing  season  ended 
September  30;  1991,  the  observer 
requirements  are  being  imirfemented  to 
begin  with  die  new  filling  season. 
NMFS  believes  that  this  levri  of 
coverage  is  consiatent  widi  die  MMPA 
and  international  resolutions. 

Further,  NMFS  believes  that  by 
adhering  to  this  observer  program  and 
striving  for  100-percent  coverage,  the 
foreign  fleet  is  afforded  the  same 
opportunity  as  the  U.S.  fleet  to 
participate  in  the  world  maricet  for  aU 
tuna,  whether  "doljrfiin  safe"  or  not. 
NMFS  regulations  aDow  imports  to  the 
U.S.  maricet  bam  nations  that  have 
acted  to  prohibit  purse  seine  sets  cm 
marine  mammals,  i.e.,  "dolphin  safe", 
that  require  lOO-peroent  obaerver 
coverage,  and  provide  for  sertoos 
penalties  for  ncm-compliance. 

DetecminatioB 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA,  determines  to 
continue  to  accept  an  aheraate  foreign 
observer  program  for  the  1992  fishing 
season  and  subsequent  calendar  jfears. 
The  determination  establishes  observer 
coverage  of  100-percent  as  a  goal,  but 
accepts  75-percent  observer  coverage 
for  die  199Z  fishing  season,  widi  lOO- 
percent  coverage  fai  sabaeqaent  years.  If 
the  100  peiceni  cowciage  fequirement  is 
not  met  in  1109  or  aabsaqaent  firidag 


,  a  GOB^plete  supjaaation  far  the 
deficiency  mast  be  provided  aloag  with 
a  statement  of  what  sanctions  have 
been  imposed  on  the  offending  vessel 
owner  or  owners. 

This  detennination  is  based  on  a 
finding  that  die  lATTCs  observer 
program  will  provide  soffidendy 
reliable  documentary  evidence  of  the 
average  rate  of  dolphin  mortality  by  a 
harvesting  nation  if  the  observer 
coverage  for  a  nation  is  at  least  75- 
percmt  of  the  fishing  ttipt  on  an  annual 
basis. 

Dated:  Inmarjr  2, 19S2.  | 

Mldiael  F.  lHhiuui, 

Deputy  Assistant  Admmittiator  for  FJaheriet. 
[PR  Doc.  92-277  FOed  1-7-02;  S:45  ami 
BILUNO  COOC  t61«-ai-«l 


Atlantic  Bitwfin  Tuna  FWiary 

aoency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  ComBMice. 

action:  Notice  of  pabUc  meeting. 

SUMMMIV:  NMFS  will  hold  a  scoping 
meeting  that  will  be  open  to  the  pabtic. 
The  purpose  of  the  meeting  is  to  discuss 
recent  measures  adopted  by  Ae 
International  OommissioB  for  die 
Conservation  of  Adantic  Tunas  (ICCAT) 
concerning  the  AUantic  bhiefin  tima 
fishery  and  to  provide  NMFS  widi  pnUic 
views  on  possible  plans  for  domesdc 
implementation  of  management 
measures. 


Datadbj 
D«M&( 
Acting  Director,  Office  ofFititeries 
Conaermtita  eutdhtantiBmait,  Sational 
Marine  Ffaheriee  Serriee. 
[FR  Doc.  92-3n  PDed  1-7-C2: 8:4S  m] 


KFFEcnvi  oate:  See ' 

mroMNATiON"  for  date  and  time  of  die 

meeting. 

FOR  niRTHCR  INTOmiA-nON  CONTACH 
Richard  Stone,  301-427-2347,  Kadii 
Rodrigues,  301-427-2337,  or  Rod  Oalton. 
813-883-3161. 


SUPnJUMMTAIIV  MPDIIMATIOli:  Iha 

public  meeting  is  being  held  to  ivovide 
an  opportunity  for  informal  discmsion 
between  the  various  constitnency 
representatives  and  the  NMFS  on 
Atlantic  bluefin  tuna  management 
Because  the  meeting  is  not  a  pubfic 
heering,  and  to  provide  an  opportunity 
for  in-depth  discussion,  NMFS  urges  that 
associations  and  gronps  limit  their 
participation  to  one  or  two 
representatives. 

The  public  meeting  ia  scheduled  aa 
foUows: 

Jamwry  la  1802, 6  pA^-Natioo^ 
Marina  Hsberies  Service.  MOO  Driwood 
Beach  Road.  Iteama  CRy,  FkMida. 


R  National  Marine  Fisfaeties 
Service,  NOAA.  Commerce. 
ACTKMc  Modified  Permit  No.  578 
(P77#21)  (Modtfication  No.  1). 

Notice  is  her^  given  that  pursuant 
to  die  pravisiona  of  ||  21833(d)  awl  (3) 
of  the  Regulationa  Governing  the  Taldng 

and  InqiOTtiag  of  Marine  Mammals  (50 
CFR  part  216),  and  i  220.24  of  die 
Regulations  Governing  Endangered 
Spedas  (SO  CFR  part  217-222).  Scientiric 
Research  Pemit  No.  578  was  issued  to 
die  National  Marina  Maanal 
Laboratoty.  National  Marine  Fisheries 
Servioe.  on  fanuaiT  IS,  1987  (52  PR 
3037).  liie  tamit  has  been  rao<hfied  to 
extend  its  dmation  through  Aprfi  30, 
1992.  All  other  conditions  currently 
contained  in  the  Permit  remain  in  efEecL 

This  modifies  tioa  is  eficctive  on 
January  1, 1992. 

Documents  submitted  in  connection 
with  Permit  No.  578  and  Modifications 
are  available  for  review  in  die  following 
offices: 
By  appointmaat  Office  of  ftotected 

Resources.  NOAA.  National  Marine 

Fisheries  Service.  1335  East-West 

H^way,  rooB  733a  Silver  Spring. 

Maryland  20810  (301-713-2280); 
Director,  Alaska  Region.  National 

Marine  Fisheries  Service.  NOAA,  700 

West  Odi  Street,  Federal  Bldg..  luneau. 

Alaska  90802  (907-686-7221):  and 
Director,  Northwest  Region,  National 

Marine  Fisheries  Service,  NOAA.  7000 

Sand  Point  Way.  NE.  BM  C1S700. 

Seatde,  Washii«U»  08115  (206-628- 

6150). 

Dated:  December  31, 1991. 
Nancy  Fmtar, 

Director,  Office  of  Protected  Resomcm. 
National  Marias  Fkheriee  Service. 
[FR  Doc.  9i-3m  Fikd  1-7-42;  6:45  am] 


AQ8NCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Modification  to  Dehw  Listed 
Permits:  Theater  of  the  Sea.  Permit  Nos. 
69  and  328  (FB2  and  PB2B).  Dolphin 
Research  Center,  PetBiit  No.  514  (P53B). 
DolpMns  Ffus.  faic.  Permit  Nos.  29(2  and 
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577  (P234  and  P234A).  Hyatt  Regency 
Waikoloa  Resort  Permit  No.  625  (P407). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216).  the  ^dal  Conditions  on 
Bwim-with-the-dolphin  (SWTD) 
programs  that  apply  to  Public  Display 
Permit  Nos.  69  and  326  issued  to  the 
Theater  of  the  Sea,  Islamorada.  Florida: 
Permit  No.  514  issued  to  the  Dolphin 
Research  Center,  Marathon,  Florida: 
Permit  Nos.  292  and  577  issued  to 
Dolphins  Plus,  Inc.,  Key  Laigo,  Florida: 
and  Permit  No.  625  issued  to  the  Hyatt 
Regency  Waikoloa  Resort.  Waikoloa, 
Hawaii,  are  modified  by  deleting  fecial 
Condition  D.1  and  substituting  the 
following:  [ 

D.l.  The  Pennit  Holder  is  authorized  to  use 
dolphins  in  an  experimental  human/dolphin 
swim  program  until  June  30, 1993.  The 
National  Marine  Fisheries  Service  (NMFS) 
may  modify,  suspend,  or  revoke  this  authority 
before  June  3a  1993,  if  the  SWTD  programs 
are  found  to  have  an  adverse  impact  on  the 
health  or  well-being  of  the  animals,  if  an 
ongoing  review  of  public  display  permit 
authorities,  procedures,  and  criteria  results  in 
new  regulations  that  disallow  such  programs, 
or  if  the  terms  of  the  conditions  that  foUow 
are  not  met 

This  modification  extension  is 
necessary  to  allow  time  to  complete  a 
research  study  on  dolphins  that  are  used 
in  SWTD  programs.  The  purpose  of  the 
study  is  to  determine  how  the 
participation  in  these  programs  may 
affect  the  dolphins'  health  and  behavior, 
and  the  results  will  provide  a  basis  for 
deciding  the  future  of  the  SWTD 
programs. 

Documents  concerning  the  above 
modification  and  permits  are  available 
for  review  by  appointment  in  the  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  1335  East- West 
Highway,  room  7330,  Silver  Spring, 
Maryland  20910.  (301)  713-2289, 

This  modification  is  effective  on 
January  1, 1992. 

Dated:  December  31, 1991. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
[PR  Doc.  82-400  Filed  1-7-92: 8:45  am] 


COMMOOUY  FUTURES  TRADING 
COMMISSION 

HsguMory  Coordination  Advisory 
ConNTNttoe  MootinQ 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act  5  U.S.C  App.  2  section 


10(a)  and  41  CFR  101-6.1015(b),  that  the 
Conmiodity  Futures  Trading 
Commission's  Regulatory  Coordination 
Advisory  Committee  will  conduct  a 
public  meeting  in  the  Lower  Level 
Hearing  Room  (B-1)  at  the  Commission's 
Washington,  DC  headquarters  located  at 
room  532, 2033  K  Street  NW., 
Washington,  DC  20581,  on  January  22, 
1992,  beginning  at  1:30  pjn.  and  lasting 
until  5  p.m.  The  agenda  will  consist  of: 

Agenda 

1.  Progress  Report  on  International 
Issues  from  Office  of  General  Counsel: 

a.  Status  of  purchase  and  sale  of 
foreign  stock  index  futures  contracts  by 
U.S.  entities. 

b.  Status  of  other  Issues. 

2.  Report  from  the  Division  of 
EconoEDic  Analysis  regarding: 

a.  Guideline  1. 

b.  Large  Trader  Reporting  System. 

c.  Exemptions  from  Speculative 
Limits. 

3.  Report  fix)m  the  Division  of  Trading 
and  Msirkets  regarding: 

a.  Rulemaking  pertaining  to  an 
accredited  investor  exemption  and 
bifurcated  risk  disclosure. 

b.  Clearing  and  Settlement  issues. 

4.  Follow-up  on  issues  discussed  at 
earlier  Committee  meetings: 

a.  Allocation  of  trades. 

b.  encodes. 

c.  Performance  reporting/notional 
funds. 

5.  New  Issues: 

a.  Pension  Fund  Issues/Large  Order 
Execution. 

b.  Other  Issues. 

6.  Other  items  for  Committee 
consideration:  additional  working 
groups:  timing  of  next  meeting;  other 
Committee  business. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
these  agenda  matters.  The  Advisory 
Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  advising 
the  Commission  on  ways  to  improve 
coordination  and  to  facilitate  cross 
maricet  transactions,  including  cross 
border  transactions.  The  purposes  and 
objective  of  the  Advisory  Committee  are 
more  fully  set  forth  in  the  April  16, 1990 
Charter  of  the  Advisory  Committee. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee, 
CFTC  Chauman  Wendy  L  Gramm,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  her  judgment 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  to  the  attention  oh 
the  Commodity  Futures  Trading 


Commission  Regulatory  Coordination 
Advisory  Committee,  c/o  Ms.  Kate 
Hathaway,  2033  K  Street  NW., 
Washington,  DC  20581,  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Ms.  Hathaway  in  writing  at 
the  foregoing  address  at  least  three 
business  days  before  the  meeting. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  five  minutes  each  in 
duration. 

Issued  by  the  Commission  in  Washington, 
DC  on  January  6, 1992. 
IeanA.Wal)l>, 

Secretary  of  the  Coamu'saion, 
[FR  Doc.  92-501  Filed  1-7-92;  6:45  am] 
BIUJNQ  COOK  S3S1-01-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  Na  9000-OOXX;  FAR  Case 

91-56] 

0MB  Clearanco  Request  for  Research 
and  Dsveiopmont  Contracting 

AQENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  request  for  OMB 
clearance. 

SumMRV:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  new 
information  collection  fequirement 
concerning  Research  and  Development 
Contracting. 

DATES:  Comments  may  be  submitted  on 
or  before  March  9, 1992. 
ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer,  OMB,  room 
3235,  NEOB,  Washington,  DC  20503. 
FOR  RIRTMER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501-4755. 

SUPPLEMENTARY  INFORMATION: , 

A.Puipo8e 

FAR  part  35  provides  policies  and 
procedures  for  use  of  research  contracts. 
When  contracts  are  awarded  for 
research,  contractors  have  certain 
contractual  obligations.  FAR  52.235-XX, 
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Frequency  Authorisation,  teqoires 
contractors  to  obtain  frequency 
authorizatiiHi  for  radio  frequencies 
required  in  support  of  the  research 
effort  FAR  52.23S-XX.  Acknowledgment 
of  Si4)port  and  Disclaimer,  requires 
contractors  to  acknowledge  the  research 
was  conducted  under  a  Government 
contract  and  that  the  opinions  in  the 
article  are  those  of  the  author.  FAR 
52.235-XX,  Progress  Reports,  requires 
contractors  to  submit  annual  progress 
reports.  FAR  52.235-XX  Final  Scientific 
or  Technical  Report  Requirements, 
requires  contractors  to  submit  a  final 
scientific  or  technical  report  on  research 
conducted.  FAR  52.235-XX. 
Dissemination  of  Project  Results, 
requires  contractors  to  provide  two 
reprints  of  any  articles  puUiriied. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
27,000;  respcMises  per  respondoit,  1;  total 
annual  resptmses,  27,000;  preparation 
hours  per  response,  629;  and  total 
resptMise  burden  hours,  17,000. 
OBTAMMa  COMES  OP  MIOMSMS: 
Requester  may  obtain  c(q>ies  of  OMB 
applicatiiuis  or  justificatimu  from  the 
General  Services  Administration.  PAR 
Secretariat  (VRS),  room  4041, 
Washingtcn,  DC  20405,  telephme  (202) 
501-4755.  Please  dte  OMB  Clearance 
Request  [OMB  Control  No.  nxXMMXX}, 
for  FAR  case  91-66,  Research  and 
Development  Contracting,  in  dl 
correspondence. 

Dated:  Deceskbet  24, 1981. 
Laurie  A.  Fkaiiit, 
FAR  Secretariat 
[FR  Doc  9a-28S  Pikd  l-7-«;  ft4S  am) 


[OMB  Contrei  No.  M0O-W7S;  FAR  Caw  n- 
58] 

OMB  CtoaranM  RsquMt  CohomhIih 
Gov«mmM)t  FumMMd  Proparty 
Requirtment* 

AOENCIES:  Department  of  Defense 
(DOD),  General  Services  Adramistratkm 
(GSA),  and  National  Aeronantlcs  and 
Space  Administration  (NASA). 
ACnOK  Notice;  request  for  an 
amendment  to  CMiffl  Contnrf  No.  900O- 
0075. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisiti(Ri  Regatation  (PAR) 
Seaetariat  has  subodtted  to  the  Office 
of  Managenent  mad  Budtget  (OMB)  a 


request  fior  an  amendment  of  a  cunently 
api^oved  iiitiwinatioo  coUectifHi 
requirement  canceming  Government 
Fumidied  Property  Requirements. 
DATSS:  Comments  may  be  submitted  on 
or  before  Mardi  9, 1992. 
ADOntSSfS:  Send  comments  to  Mr.  I^eter 
Weiss.  FAR  Desk  Officer,  OMB,  Room 
3235,  NEOB,  Washington,  DC  20509. 
FOK  FURTHER  INFORMATION  CONTACT! 

Beverly  Fayson,  Office  of  Federal 
Acquisition  Pdicy,  GSA  (202)  501-4755. 
SUPPLEMENTARY  INFORMATION: . 

A.  Puipoae 

FAR  45.505-14,  Reports  of 
Government  Property,  is  being  revised 
to  mandate  that  contractor  property 
control  systems  provide  annually  the 
total  acquisition  cost  of  Government 
property  for  which  the  contractor  is 
accountable  under  each  contract  with 
each  agency,  including  Government 
property  at  subcontractor  plants  and 
alternate  locations,  by  specified 
classifications.  In  addition,  the  following 
four  classifications  have  been  added  to 
the  existing  list  Special  tooling,  special 
test  equipment  material,  and  agency 
peculiar  property. 

B.  Annwal  Rapnrtiag  Busdan 

It  is  Government  pcrficy  that  property 
to  support  Government  programs  be 
provided  by  tfie  |Rlvate  sector  to  the 
maximum  extent  possiUe.  Recent 
reviews  reveal  dtat  certain  types  of 
Government-owned  property  have  been 
increasing  and  that  Government 
attmpts  to  irfiase-down  Government 
ownership  has  not  been  {nOy  saccessful. 
Reviews  have  also  concluded  that 
millions  of  dollars  are  being  needlessly 
expended  annually  by  not  disposing  of 
nonessential  pnq>erty.  Consequently, 
the  Government  has  determined  that 
more  discipline  is  needed  in  the 
implementation  (^  existing  p<riicies  and 
that  8dditi<Hial  poBdes  are  needed  for 
the  management  of  Government 
property  fHwided  to  contractors.  This 
informatioB  wiB  be  used  by  propnly 
administratort  for  visilnlity  and  control 
purposes. 

llie  infonaatioa  collection 
requirement  eoatained  in  this  FAR 
amendment  was  initially  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  OMB  Control  Number 
OOOO-OOTS  A  revised  Pkpaivotk 
Redaction  Act  Analysis  ducting  ttiis 
proposed  rule  ameuchBePt  is  being 
submitted  to  OMB  for  review. 

The  annaal  iqicftiiig  burden  is 
estinmted  as  fottows:  Respondents, 
18,750c  responses  per  tespoadeBl,  10; 
total  Muraal  responses,  187,500t 


preparation  hoars  per  tesponae.  US; 

and  total  response  burden  hours, 
294,375. 

C  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
10,000;  hours  per  recordkeeper,  40;  and 
total  recordkeeping  burden  hours, 
400,00a  The  total  annual  burden 
requested  is  634.375.  This  is  a  program 
change  of  243375. 


OBTANSNO  COPfeS  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  Jastificatians  from  the 
General  Sovices  Administration.  FAR 
Secretariat  (VRS).  room  4D41. 
Waahington.  DC  20406,  telephone  (202) 
501-4755.  neese  dte  OMB  Control  Na 
9000-0075,  FAR  case  91-56.  in  ail 
correspondence. 

Datedr  December  24, 1W1. 
Lauris  A.  Fniiar, 

FAR  Secretariat 

[FR  Doc  92-291  Filed  1-7-42;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Vnm  Of  VW  906rWry 

Estabiiahmant  Of  ttw  UjS.  Army 
Rasarva  Gomntand  Indapandant 
Cominlaalon 

action:  Notice. *  ■ 

summary;  The  U.S.  Army  Reserve 
Command  Independent  Commission 
was  established  as  a  Department  of 
Defense  federal  advisory  committee  on 
December  19, 1991,  pursuant  to  section 
903.  Pid>lic  Law  101-5ia  die  '^tiational 
Defense  Authorisation  Act  for  Kscal 
Year  1991." 

The  Commission  will  assist  the 
Secretary  of  the  Army  in  assessing  the 
progress  and  effectiveness  of  the  Army 
Reserve  Command  since  its  inception, 
and  any  changes  needed  to  improve 
readbiess,  operations,  and  mission 
capabilities  as  weO  at  resource 
implications  associated  with 
reconnnended  alternative  courses  of 
action. 

For  fbrdier  information,  please  contact 
Ms.  Sandy  RUey.  Office  of  the 
Administrative  Assistant  to  the 
Secretary  of  the  Army,  telephone:  7D3- 
697-0900. 

DalML)aaMry2,19a2.       \ 

Altemat*  OSD  Federal  ReguterUaitam 

Officer.  Department  afDefm 


[FR  Doc.  flS-38B  Flkd  )-7-aB;  8c4B  an) 
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Department  of  the  Air  Force 


George  W. 
License 


-.AvaHabtttty  of  Patent 


Pursuant  to  the  provisions  of  part  404 
of  title  37,  Code  of  Federal  Regulations, 
which  implements  Public  Law  98-517, 
the  Department  of  the  Air  Force 
announces  the  availability  of  an 
exclusive  or  partially  exclusive  domestic 
license  under  United  States  Letters 
Patent  No.  4,813,979,  which  matured 
from  application  Serial  No.  07/151,383 
filed  2  February  1988  in  the  names  of 
George  W.  Miller  and  Clarence  F.  Theis 
for  "Secondary  Oxygen  Purifier  for 
Molecular  Sieve  Oxygen  Concentrator" 
and/or  United  States  Letters  Patent  No. 
4,880,443,  which  matured  from 
application  Serial  No.  07/288,315,  filed 
22  December  1988  in  the  names  of 
George  W.  Miller  and  Clarence  F.  Theis 
for  "Molecular  Sieve  Oxygen 
Concentrator  with  Secondary  Oxygen 
Purifier". 

All  communications  concerning  this 
Notice  should  be  sent  to:  Mr.  Donald  J. 
Singer,  Chief,  Patents  Division,  Air 
Force  Legal  Services  Agency,  HQ 
AFLSA/JACP,  1900  Half  Street,  SW. 
Washington.  DC  20324-1000,  Telephone 
No.  (202)  475-1386.  Copies  of  these 
patents  may  be  obtained,  on  request, 
from  the  same  addressee. 
Patty  |.  CooMr,  /- 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  92-287  Filed  1-7-92;  B:45  am] 
■liMQ  COOC  It10-01-li 


Department  of  ttie  Navy 

Record  of  Decision  To  Conetrtict 
Buoooft  rscWties  for  tlie  Cilitlna 
neiocaiaDie  uvsi  uia  inmuuii  naoar 
System  on  Hkmcliltiia  Island,  AK 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1909  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500-1508),  the  Department  of 
the  Navy  announces  its  decision  to 
construct  improvements  to  the  base 
camp  for  the  existing  relocatable  over- 
the-horizon  radar  (ROTHR)  system  on 
Amchitka  Island,  Alaska.  This  action 
was  identified  as  Phase  1  of  the 
preferred  (both  operationally  and 
environmentally)  alternative  discussed 
in  the  Draft  Environmental  Impact 
Statement  (DEIS)  that  was  distributed  to 
the  public  on  September  7, 1990.  Since 
distribution  of  the  nnal  Environmental 
Impact  Statement  (FEIS)  to  the  public  on 
Mardi  1. 1991.  the  phasing  of  the 
proposed  action  has  chained  and  the 
immediate  scope  of  the  prolect  has  been 


reduced.  The  original  proposal  included 
base  camp  improvements  (Phase  1),  site 
preparation  work  for  a  second  ROTHR 
system  (Phase  2).  and  installation  of  a 
second  ROTHR  system  (Phase  3).  The 
proposal  to  be  implemented  only 
includes  some  of  the  Phase  1  projects. 
No  decision  has  been  reached  regarding 
the  implementation  of  remaining  Phase  1 
projects.  Phase  2,  or  Phase  3  at  this  time. 
Appropriate  environmental 
documentation  will  be  prepared,  and 
decisions  regarding  these  phases,  will  be 
made  at  a  later  time. 

As  discussed  in  the  FEIS,  Phase  1 
projects  to  be  implemented  will  involve 
constructing  improvements  at  the  Base 
Camp  serving  the  existing  ROTHR 
system,  and  at  the  existing  receiver  site. 
Projects  to  be  implemented  include 
removal  of  the  deteriorating  existing 
pier  and  replacement  with  a  new  pile 
supported  pier,  renovation  of  the 
existing  waterfront  operations  building, 
and  fire  protection  salt  water  pump; 
construction  of  a  new  water  supply 
system,  hazardous  waste  storage  and 
transfer  building,  and  vehicle 
maintenance  and  storage  facility;  and 
construction  of  a  new  sewage  system, 
including  a  new  sewage  lagoon. 

Alternatives  considered  included  the 
no  action  alternative  and  implementing 
the  proposed  base  camp  improvements. 
The  no  action  alternative  was  rejected 
because  improvements  to  the  base  camp 
are  needed  to  prevent  environmental 
degradation,  and  improve  living 
conditions  for  personnel  stationed  at  the 
existing  ROTHR  system.  Sites  selected 
for  all  improvements  are  on  areas 
previously  disturbed  by  World  War  II, 
the  Atomic  Energy  Commission,  and 
Navy  occupation  of  the  island,  and  were 
selected  to  minimize  further 
environmental  impacts. 

Construction  activities  for  projects  to 
be  implemented  including  various 
buildings  and  improvements  on  existing 
hardstands  an  access  roads,  will  cause 
disturbance  to  about  1.5  acres  of 
wetland  timdra.  This  fill  is  authorized 
by  a  Corps  of  Engineers  Nationwide 
Discharge  Permit  About  0.5  acres  of 
wetlands  will  be  disturbed  during  the 
installation  of  pipelines;  this  area  will 
be  restored  in  place  to  its  natural  state 
upon  installation  of  the  pipelines;  the 
remaining  1  acre  of  wetlands  disturbed 
would  be  unavoidably  filled  during 
construction  activities.  To  mitigate  this 
wetland  fill  in  accordance  with  the 
Navy  wedand  protection  policy,  abdut  1 
acre  of  emergent  wetlands  will  be 
constructed  on  Runway  Fox  by  lowering 
the  existing  grade  and  installing  water 
control  structures.  This  will  result  in  no 
net  loss  of  Navy  wetlands.  Erosion 


control  measures  as  set  forth  in  the 
Erosion  Control  Man  (appendix  A  of  the  _ 
FEIS)  will  be  implemented  to  protect 
water  quality.  % 

The  federally  protected  endangered 
Aleutian  Canada  goose  and  Stellar  sea 
lion  are  resident  on  Amchitka  Island 
during  portions  of  the  year.  The  U.S. 
Fish  and  Wildlife  Service  has  reviewed 
the  biological  assessment  on  the 
Aleutian  Canada  goose  and  concurs  that 
the  Phase  1  projects  to  be  implemented 
would  not  adversely  affect  the 
populations  or  habitat  of  this  species. 
The  National  Marine  Fisheries  Service 
has  concluded  that  the  Phase  1  projects 
to  be  implemented  would  not  adversely 
affect  populations  of  the  Stellar  sea  lion. 

A  wide  variety  of  archaeological  and 
historic  resources  occur  on  Amchitka 
Island  from  prehistoric  time  through  the 
early  Russian  occupation  and  into 
modem  time.  Some  of  these  resources 
are  known  to  be  in  close  proximity  to 
planned  development  activities,  llie 
Navy  has  reached  an  agreement  in 
principal  with  the  Alaska  State  Historic 
Preservation  Officer  addressing  the 
need  for  consultation  on  a  site  by  site 
basis  being  completed  prior  to  site 
disturbance  as  projects  related  to  this 
decision  are  implemented.  This  site  by 
site  consultation  will  be  completed  for 
each  project  prior  to  its  implementation. 

The  Navy  filed  a  DEIS  on  September 
7, 1990,  for  this  project  and  held  a  public 
hearing  in  Anchorage,  Alaska,  on 
September  28, 1990.  In  addition  to 
comments  delivered  from  one  individual 
at  this  hearing,  twelve  letters  were 
received  from  public  agencies. 
Comments  in  general  centered  on  the 
effects  Phases  2  and  3  would  have  on 
water  quality,  air  quality,  vegetation, 
wetlands,  wildlife,  and  cultural 
resources.  The  Navy  filed  a  FEIS  on 
March  1, 1991. 

The  Navy  believes  that  there  are  no 
outstanding  issues  to  be  resolved  with 
respect  to  Phase  1  projects  to  be 
implemented.  Questions  regarding  the 
environmental  impact  statement 
prepared  for  this  action  may  be  directed 
to  Commanding  Officer,  Engineering 
Field  Activity  Northwest.  Naval 
Facilities  Engineering  Command,  3505 
Anderson  Hill  Road  NW..  Silverdale, 
WA  98383  (Attn:  Mr.  Joe  DiVittorio). 
telephone  (206)  47&^773. 

Dated:  Januaiy  1, 1982. 
Elsie  MudmH. 

Deputy  Assistant  Secretary  of  the  Navy 

(Environment  and  Safety). 

(FR  Doc  92-396  Filed  l-7-«2: 8:48  am] 
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DEPARTMENT  OF  EDUCATION 

PreeMeHf e  Advleofy  CotwiniMloH  oh 
Education  Excellence  for  Hlepenie 
Amerteane;  MeetInQ 

aqcncy:  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans,  Education. 

action:  Notice  of  meeting  (partially 
closed  meeting). 
•*. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans.  This 
notice  also  describes  the  functions  of 
the  Commission.  Notice  of  this  meeting 
is  required  under  section  10(a)(2]  of  the 
Federcd  Advisory  Committee  Act. 

DATC  AND  TIMe  January  17, 1992-1  pjn. 
to  5  pjn.  and  January  18, 1992-6:30  a.m. 
to  1  p.m. 

ADONtSSCt:  The  Ritz-Carlton  Hotel 
2100  Massachuesetts  Avenue,  NW., 
Washington,  DC 

RM  niRTMCN  intohmation  contact: 
John  Florez,  Executive  Director.  White 
House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans,  U.S. 
Department  of  Education,  Washington, 
DC  20202.  Telephone:  (202)  401-0747. 

tUPPUMENTARV  INFORMATION:  The 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans  is  established  under 
Executive  Order  12729. 

The  Commission  is  established  to 
advise  the  Secretary  of  Education  on  the 
educational  status  of  Hispanic 
Americans,  including  the  progress  of 
Hispanic  Americans  towards 
achievement  of  the  national  educational 
goals,  and  on  Federal  efforts  to  promote 
quality  education  for  Hispanic 
Americans. 

On  January  17,  the  Commission  will 
meet  in  a  closed  session  from  1  p.m.  to  5 
p  jn.  During  the  closed  portion  of  the 
meeting  the  Commission  will  review  and 
discuss  resiunes  and  qualifications  of 
applicants  for  two  staff  positions.  This 
discussion  will  touch  upon  matters  that 
would  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such  matters 
are  protected  by  exemption  (6)  of 
section  552b(c)  of  title  5  U.S.C. 

On  January  18,  the  Commission  will 
meet  in  an  op«i  session  from  8:30  a  on. 
to  1  p  jn.  The  agenda  will  be  the 
development  and  adoption  of  the 
Conunission  Woriq)ian  and  Calendar  of 
Activity  for  the  next  three  months. 


The  public  is  being  given  less  than 
fifteen  days  notice  because  of  changes 
in  the  agenda. 

A  summary  of  the  activities  at  the 
closed  sessidn  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for 
public  inspection  at  the  office  of  the 
White  House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans,  400 
Maryland  Avenue,  SW.,  room  2149, 
Washington,  DC  20202-0135  bom  the 
hours  of  8:30  a.m.  to  5  p.m. 

Dated  January  2, 1992. 
John  T.  MacDooald, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(PR  Doc  92-322  Filed  1-7-92;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FY92  Program  SoNdtation  Na  DE- 
PS22-92MT92003  entitled  "Support  of 
Advanced  Foeel  Reeouroe  UtHlzatlon 
Reeeerch  at  Hietodcally  Black 
CoNegee  and  umverelties  (HBCUs)"; 
Reitilcled  EllglblNly 

AOCNCv:  U.S.  Department  of  Energy, 
Pittsbui^  Energy  Technology  Center, 
Metairie  Site  Office  (MSO). 
ACTION:  Notice  of  restricted  eligibility. 


R  The  U.S.  pepartment  of 
Energy  (DOE),  Pittsbiugh  Energy 
Technology  Center  (PETC)  announces 
that  pursuant  to  10  CFR  600.7(b)(1),  and 
in  support  of  the  Metairie  Site  Office 
(MSO),  it  intenda  to  conduct  a 
competitive  Program  Solicitation  No. 
DE-PS22-02MT92003  and  to  award,  on  a 
restricted  eligibility  basis,  financial 
assistance  (grants]  to  U.S.  Historically 
Black  Colleges  and  Universities  (who 
can  show  evidence  of  a  collaborative 
effort  with  industry],  in  support  of 
innovative  research  and  advanced 
concepts  pertinent  to  fossil  resource 
conversion  and  utilization.  Proposals 
will  be  subjected  to  a  comparative  merit 
review  by  a  DOE  technical  panel  and 
awards  will  be  made  to  a  limited 
number  of  proposers  on  the  basis  of  the 
scientific  merit  of  the  proposal 
application  of  relevant  program  policy 
factors,  and  the  availability  of  funds. 

Supplemental  Data 

Scope:  The  Department  of  Energy 
seeks  proposals  from  Historically  Hack 
Colleges  and  Universities  (HBCUs)  and 
HBCU-atfiliated  research  institutes  (In 


collaboration  with  the  private  sector)  for 
innovative  research  and  advanced 
concepts  pertinent  to  fossil  resource 
conversion  and  utilization.  The  resultant 
grants  are  intended  to  maintain  and 
upgrade  educational  training  and 
research  capabilities  of  our  HBCUs  in 
the  fields  of  science  and  technology 
related  to  fossil  energy  resources;  to 
foster  private  sector  participation, 
collaboration  and  interaction  with 
HBCUs;  and  to  provide  for  the  exchange 
of  technical  information  and  to  raise  the 
overall  level  of  HBCU  competitiveness 
with  other  institutions  in  the  field  of 
fossil  energy  research  and  development. 
Thus,  the  establishment  of  linkages 
between  the  HBCU  and  private  sector 
fossil  energy  community  are  critical  to 
the  success  of  this  program,  and  equally 
consistent  with  the  Nation's  goal  of 
ensuring  a  future  supply  of  fossil  fuel 
scientists  and  engineers  from  a 
previously  under-utilized  resource. 

Eligibility  for  participation  in  this 
Program  Solicitation  is  restricted  to 
Historically  Black  Colleges  and 
Universities  (HBCUs)  and  HBCU- 
affiliated  research  institutes,  and  only 
those  that  meet  all  of  the  following 
criteria  may  submit  appUcations  in 
response  to  this  solicitation:  the 
Principal  Investigator  or  a  Co-Principal 
Investigator  must  be  a  teaching 
professor  at  the  submitting  university 
listed  in  the  application;  and  at  least  one 
student  registered  at  the  university  is  to 
be  compensated  for  woric  performed  in 
the  conduct  of  research  proposed  in  the 
application;  and  each  HBCU  applicant 
must  reflect  collaboration  with  industry, 
i.e.  the  private  sector.  Proposals  from 
HBCU-affiliated  research  institutes  must 
be  submitted  through  the  college  or 
university  with  which  they  are  affiliated. 
The  university  (not  the  imiversity- 
affiliated  research  institute]  will  be  the 
recipient  of  any  resultant  DOE  grant 
award. 

A  small  or  laige  business  enterprise 
will  qualify  as  a  "private"  sector  entity; 
however,  the  following  are  specifically 
excluded  from  recognition  as  private 
sector  collaborators:  Federal,  state  and/ 
or  local  government  agencies  and  non- 
HBCU  colleges  and  universities. 
Collaboration  by  the  private  sector  with 
the  HBCU  may  be  in  the  guise  of  cost 
sharing,  consuJtation,  HBCU-access  to 
indu^al  facilities  or  equipment,  or  as  a 
subgrantee/subcontractor  to  the  HBCU. 

Areas  of  Interest  To  develop  a 
focused  national  and  regional  program 
of  HBCU  research  on  fossil  tedmology 
and  resources,  the  Department  is 
particulariy  interested  in  innovative 
research  and  advance  concepts 
pertinent  to  fossil  resource  conversion 
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and  utilization  limited  to  the  following 
eleven  (11)  t««*nirj»l  topics.  Some 
examples  of  si^iopics  in  each  category 
are  also  given  (note  that  these  examples 
are  generally  not  all  inclusive): 

(1)  Advanced  Fossil  Resource  I 
Utiliiation  ' 

Grant  applications  in  support  of 
advanced  fossil  resource  utilization  are 
sought  for  the  following  subtopics: 
Improved  technology  for  syncrude  from 
oil  shales  in  the  areas  of  (1)  mining  and 
material  handling,  (2)  retortii^/ 
extraction,  and  (3)  upgrading/refining: 
improved  recovery  e^ctiveness  in  tar 
sands  reservoirs,  i.e,  innovative 
approaches  to  enable  wider  resource 
applicability  and  process  efRciency; 
development  of  low  cost  corrosion/ 
contaminant  resistant  materials  for  high 
performance  fuel  cell  systems,  such  as 
methods  for  lowering  the  costs  of  fuel 
cells,  improving  the  system's  maturity, 
and  improving  the  resistance  of  the  f^el 
cell  components  to  gas  stream 
contaminants;  upgrading  gasification 
and  mild  gasificatioa  processes  utilizing 
catalyst  systems,  separation  concepts, 
and  integrated  reaction  mechanisnu 
that  would  permit  multiple  readioas  to 
occur  in  a  sin^  reactor  and 
applications  tibat  initiate  or  advmce  the- 
deveiopoient  of  novel  tedmiques  for  the 
production  of  synthesis  gas  for  use  with 
"indirect  liqudhction"  processes  frodi 
various  co^  and  ooal-bcned  char  that 
proBuse  to  provide  significant 
Improvement  hi  A»  prodnctioo  costs. 

(2)  Advanced  Environmental  Control 
Tedmologr  for  Coal 

Grant  a^ilications  in  support  of 
advanced  envirooaaental  control 
technology  for  coal  are  sought  for  the 
following  subtopics:  Coal  preparatioo. 
Le..  the  developaient  of  improved  coal 
deaning  technologies  through  physical 
physicochenicaL  chemical  or  biological 
methods:  hot  gas  stream  deanup,  le, 
techniques  for  (1)  removing  physical  and 
chemical  contaminants  to  levds  that  are 
compatible  with  diesel  gas  turbine,  and 
foel  cell  systems.  (2)  reducing  eraissioos 
to  levels  below  the  promulgated 
standards  for  pulverized  coal  boilers, 
and  (3)  reducing  gas  stream 
contaminants  to  levels  diat  are 
conqiatible  with  liquids  jmxluction; - 
advanced  hi^  effidency  emissions  ' 
control  systems  that  are  simple  to 
construct,  operate,  and  maintain,  and 
capable  of  remcnral  efficiencies  of  a 
minimum  of  90%  for  NO,  and  00k  and 
95%  for  SO^r  waste  management.  La. 
development  of  novri  uses  for  cod- 
derived  residues  firam  the  salfcr  captate 
wastes  produced  in  fhridlzed-bed    ^~ 
combustion*  Umestone  ia|ectio 
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multistage  burners,  advanced  flue  gas 
cleaning,  or  gasification  processes. 

(3)  Coal-Based  Alternative  Fuds 
Technology 

Grant  applications  bi  siq>poit  of 
advanced  environmental  control 
technology  for  coal  are  sought  for  the 
following  subtopics:  Coal-based 
mixtures,  i.e.  the  utilization  of  coal- 
based  mixtures  that  will  lead  to  a  better 
imderstanding  of  coal  surface  chemistry 
and  mixture  rbeology  and  that  will 
provide  for  high  solids  loading,  efficient 
atomization.  or  a  more  predictable 
mixture  behavior  from  the  standpoints 
of  stability  and  controlled  viscosity  over 
extended  time  periods,  without  the  need 
for  constant  monitoring  and  control;  or 
advanced  characterization  techniques 
development  i.e..  advanced,  novel 
techniques  to  characterize  alternative 
fuels,  their  combustion  behavior,  and 
resultant  wastes  and  emissionSi 
including  (1)  physical  and  chemical 
properties  of  ash  and  (2)  fouling  and 
slagging. 

(4)  Advanced  Coal  Utilization 

Grant  applications  in  support  of 
advanced  coal  utilization  are  only 
sought  for  the  following  subtopics: 
Advanced  coal  ceaibustioa  systeflM,  Ia. 
the  dired  combustion  of  pohwrized  coal 
or  other  diy,  liquid,  or  slurry  coal-based 
fuels  in  either  slagging  or  non-slagging 
systems  other  than  fluidized  beds  and 
heat  engines,  with  focus  on  enhanced 
overall  system  performance/lower 
capital  operating,  and  maintenance 
costs.  re<kiced  emissions  via  combustion 
zone  modifications,  increased  efficiency, 
and  expanded  markets;  fiuidizedbed 
combustion  (FBC),  Le..  innovative 
research  for  b<^  atmospheric  and 
pressurized  FBCs  to  (1)  reduce  capital 
operating,  and  maintenance  costs  of 
FBC  systems.  (2)  improve  solids 
handling.  (3)  improve  environmental 
performance.  (4)  improve  reliability  and 
operability  al  critical  FBC  system 
components.  (5)  develop  instrumentation 
for  diaracterization  of  FBC  parameters, 
and  (6)  integrate  FBCs  with  other 
components  to  improve  the  econooics 
of  small  FBC  systems:  heat  engines 
iiwrliiHh^  both  coal-fud  diesel  engines 
and  gas  tiirbines,  Le^  for  novel 
integrated  approaches  for  coal-fud 
diesels  to  (1)  develop  fud  injection 
techniques,  (2)  devetop  novel  low  cost 
emiMions  control  techniques  for  NOa» 
SOp  and  particttlates.  and  (3)  improve 
engine  efficiency  through  in-eyOnder 
techniques. 

CSXCoel  liqMtaction  Techaotogy 

Great  eppUcatfons  in  support  efcoel 
'  yquefoettoB  teehadogy  are  aaSy  tmght 


for  the  following  subtopics:  Advanced 
concepts  for  conversion  of  coal  to 
liquids,  Le..  novel  cataljwls  er  reaction 
chemistry  to  rsaiove  oxygen  ia  the 
initial  stages  of  dired  coal  Uquefactioa 
with  minimal  or  reduced  hydrogen 
consumption,  preconversion  ^tKessiag. 
or  instmaientation  oroaalytical 
methods  to  (1)  neasore  chemicd 
reactions  in  situ,  (2)  determine  the  effect 
of  chemical  and  physical  pretreatments 
on  the  coal  stiiucture.  or  (3)  measure 
accurate  process  stream  flows  and 
compositioos:  edvaaoed  concepts  for 
convernon  of  syngas  to  Uqoids.  Le.. 
improved  mediods  of  methanol 
synthesis  and  of  novd  sia^e  stq> 
processes  for  prododng  gasoline  and 
diesel  hydrocarbons,  simpler  routes  to 
higher  alcohob  and  ethers  that  can  be 
used  as  octane  enfaencers,  novel 
catalyst  systems  to  facilitate  the  desired 
reaction  sequence,  process  schemes 
which  make  more  effective  use  of  heat 
generated  in  synthesis,  novel  systems 
which  convert  8]mgas  directly  into 
liquids  or  liquid  precursors,  and 
improved  instnunentatioB  and 
analytical  techaiques  that  allow  on-Uae 
determiaatioa  of  process  stream 
compositioa  or  hnprove  catalyd 
characterizati(»:  ooal-oU  coprocessing. 
LSm  better  understanding  the  chemistry 
of  interactioa  bettveea  tibe  residoe  aad 
tiie  coal  improved  deaietallization.  or 
novd  techniques  for  hydrogen 
production  m>m  various  cods  and  coal- 
based  chars  for  nse  ia  dired 
liquefaction;  advanced  catdysts.  Le.r 
enhanced  depdymerizatien  reactions 
while  rei^essiag  the  condensatioB 
'  reactions,  improved  methods  for  solids 
removal  from  coal  readioa  products, 
recovery  of  dispersed  catdysts  and 
activation  of  the  recovered  catdysts.    . 
and  for  supported  catalyst  for  promoting 
distillate  productioa  after  iaitial 
dissolutioa  that  have  higher  reactivity 
and  lower  rates  of  deactivation  Eroia 
either  coke  or  aietals.  or  bodi. 

(6)  Biotedmology  for  Fossil  Energy 

Grant  applications  in  support  of 
biotechndogy  for  fossil  energy  are  only 
sought  for  the  foUowing  subtopics: 
Benefidation  of  cod  resources,  Le.. 
studles/api^catton  of  Uotechnology  to 
remove  orpuic  and  inorganic 
contaminants  from  typical  \3S.  cods  at 
mild  operatiag  coaditioos: 
biotedmologies  with  (he  ability  to  (1) 
selectively  modify  the  surface  pn^)erties 
of  the  contondnants,  thereby  enhandag 
the  effectiveness  of  pfayslcd 
bcoetlctatlan  vdth  mialmal  enogy  loss, 
(2)  degrade  8«l6ir«oBtaining  molecules 
ki  the  cesoorce.  foHewed  byidease  of 
the  sutta  as  sidiite  or  odter  diq>esafaie 
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residue,  (3)  solubilize  <x  release  ash- 
forming  materials,  or  (4)  selectively 
attack  nitrogen-and  oxygen-containing 
mdecoles  so  that  their  removal  is  made 
8inq;)le;  conversion  of  fossil  energy 
resources,  Le.  (1)  types  of-biotechnical 
resource  modification  that  include 
conversion  of  fossil  energy  resources  to 
liquid  or  gaseous  fuels,  viscosity 
reduction  of  high  viscosity  materials,  or 
release  of  organic  materials  bound  in 
inorganic  matrices,  (2)  microorganisms, 
enzymes,  or  other  products  of 
microorganisms  that  have  die  ability  to 
modify  die  structure  of  fossil  energy 
resources  and  result  in  a  fuel  form  that 
is  more  amenable  to  utilization,  or 
requires  minimum  upgrading  or 
processing,  and  (3)  research  on 
biochemical  medianisms  by  which  these 
conversions  occur  bioreactors  and 
bioprocess  efficiency,  i.e..  improved 
approaches  for  bioprocessing  fossil 
resources  (or  their  products);  enhanced 
oil  and  gas  recovery,  i.e.,  development 
of  processes  using  microorganisms  or 
dieir  products  in  the  recovery  of  light 
and  heavy  oils  or  natural  gas  from  low 
producing  fields. 

(7)  Enhanced  Oil  Recovery  (EOR) 

DOE  seeks  innovative  methods  and 
concepts  that  will  contribute  to  more 
efficient,  effective,  and  economical 
techniques  for  the  recovery  of  domestic 
oil  in  declining  fields.  Better  reservoir 
understanding  and  engineering  design  of 
all  of  these  operations  (primary, 
secondary,  and  EOR)  is  needed  to 
increase  domestic  oil  production. 
Reservoir  characterization  is  the  most 
important  means  of  understanding  the 
reservoir.  Its  two  main  facets — defining 
the  anatomy  of  the  reservoir  and 
determining  how  that  anatomy  governs 
fluid  movement — are  requisite  to  any 
improvements  in  oil  recovery  strategy. 

Grant  appUcations  in  support  of 
enhanced  oil  recovery  are  only  sought 
for  the  following  subtopics:  Recovery  of 
light  oil,  i.e.,  sweep  improvement  for 
enhanced  oil  recovery  (EOR)  processes, 
novel  surfactants  for  high  salinity,  high 
hardness,  and  high  temperatiire 
reservoir  brines;  recovery  of  heavy  oil, 
i.e.,  novel  techniques  to  reduce  wellbore 
heat  losses  using  an  effective, 
inexpensive  insulating  fluid  in  the 
tubing-casing  annulus,  measure  the 
dowidiole  steam  quality  to  determine 
wellbore  heat  loss  and  thus  to  allow 
design  of  better  production  operations, 
and  to  improve  the  effective  sweep  of 
the  reservoir  by  reducing  the  effects  of 
overriding  gravity  segregation, 
insufficient  mobility  control,  and 
heterogeneities;  oil-field  geosdence,  Le., 
novel  methods  of  characterization  to 
quantify  reservoir  parameters. 


techniques  to  interpret  dispositional, 
diagenetic  or  structural  features  of 
reservoirs  for  prediction  of  the  spatial 
distribution  of  heterogeneities  and  their 
influence  on  fluid  flow  within  known  oil 
reservtiirs,  novel  improvements  in 
instrumentation  for  use  in 
characterization  of  known  hydrocarbon 
reservoirs,  innovative  techniques  for 
computer  modeling  of  reservoir 
heterogeneities  and  reservoir/fluid 
interactions,  and  the  development  of  oil 
data  bases  and  oil  atias  compilation  and 
reservoir  classification. 

(8)  Advanced  Technology  for  the 
Recovery  of  Natural  Gas 

Grant  applications  in  support  of 
advanced  technology  for  the  recovery  of 
natural  gas  are  only  sought  for  the 
following  subtopics:  Advanced 
geotechnology  in  production 
applications,  i.e..  innovative  approaches 
to  improve  the  recovery  of  original  gas 
in  place  and/or  inexpensive  new 
geotechnical  approaches  or  concepts  to 
restore  the  flow  rate  of  old  gas  wells, 
including  (1)  novel  completion  (or  re- 
completion)  and  stimulation  techniques 
to  improve  resource  recovery,  (2) 
improved  directional  drilling  equipment 
so  that  wells  can  be  designed  to  cross 
the  natural  fi-acture  network  that  is 
determined  to  be  present  in  situ,  (3) 
diagnostic  tool  development 
(measurement  while  drilling)  for 
operation  in  long,  horizontal  wellbores, 
(4)  stimulation  techniques  effective  in 
horizontal  and  high  angle  wells 
(including  from  old  wells),  (5) 
advancements  in  lateral  drilling  and/or 
near-wellbore  stimulation  to  enhance 
deliverability  from  gas  storage 
reservoirs,  (6)  conservation  techniques 
in  the  production  and  distribution  of 
natural  gas,  (7)  methodologies  for 
strategic  infill  drilling  to  increase 
recovery  of  original  gas  in  place,  (8) 
techniques  for  restoration  of  flow  rates 
in  stripper  gas  wells,  (0)  methodologies 
for  recovering  and  transporting  natural 
gas  (including  subquality  gas)  from 
remote  locations,  and  (10)  systems 
studies'for  optimizing  natural  gas  . 
utilization  at  the  welUiead  or  for 
reducing  costs  of  natural  gas  acquisition 
to  the  ultimate  user  advanced 
instrumentation  and  interpretation 
techniques  for  locating  and 
characterizing  natural  gas  resources,  i.e., 
advanced  instrumentation  and 
interpretation  techniques  for  locating 
and  characterizing  gas  reservoirs, 
including  hydrates  and  deep  gas,  to 
improve  resource  recovery  and  to 
increase  reserves,  and  the  development 
of  gas  data  bases  and  gas  atias 
compilation  and  reservoir  classification 
into  an  easily  accessible  information 


repository:  advanced  concepts  for     „ , 
natural  gas  conversion  to  liquids,  i.e., 
advanced  concepts  for  conversion  of 
natural  gas  to  liquids  including  catalytic 
and  noncatalytic  processes  (with 
emphasis  on  the  latter)  for  converting 
natural  gas  to  liquid  fuels. 

(9)  Advanced  Environmental 
Considerations  in  the  Recovery  and 
Processing  of  Oil,  Natural  Gas,  and  Oil 
Shale 

Grant  appUcations  in  support  of 
advanced  environmental  consideration! 
in  the  recovery  and  processing  of  oil, 
natural  gas,  and  oil  shale  are  sought  for 
the  following  subtopics:  Advanced 
environmental  considerations  in  the 
recovery  and  processing  of  oil  and  gas, 
i.e..  (1)  technology  for  the  management 
of  wastes  generated  during  drilling, 
production,  and  processing,  (2)  research 
relates  to  naturally  occurring 
radioactive  materials  (NORM)  in  drilling 
and  production  operations.  (3) 
methodologies  for  drilling,  producing, 
and  transporting  oil  and  gas  fi-om 
weUands,  offshore,  arctic  and  other 
sensitive  areas  in  an  environmentally 
acceptable  manner,  (4)  improved 
technologies  for  more  cost-effective 
protection  of  drinking  water  aquifers,  (S) 
development  of  environmental, 
regulatory,  and  operational  data 
management  and  geographic 
information  systems  for  drilling  and 
production  operations,  to  assist  states 
and  Federal  agencies  in  developing  and 
implementing  risk-based  regulatory 
programs  and  to  assist  operators  in 
lowering  their  costs  of  environmental 
compliance  while  providing  better 
environmental  protection,  (6)  research 
related  to  air  emissions  from  drilling, 
production,  distribution,  and  processing 
operations,  (7)  methodologies  for 
evaluating  and  controlling  methane 
emissions  from  gas  production  and 
distribution  operations  and  their 
contribution  to  global  climate  change, 
(8)  techniques  for  economic  conversion 
of  small  quantities  of  naturally  occurring 
gases  to  usable  or  environmentally 
benign  products  or  for  separation  of 
naturally  occurring  gases.  (0)  evaluation 
of  the  environmental  impacts  and 
mitigation  strategies  for  advanced 
recovery  technologies,  and  (10) 
irmovative  techniques  for  the  transfer  of  - 
environmental  compliance  technologies 
to  the  oil  and  gas  industry;  advanced 
environmental  considerations  in  the 
recovery  and  processing  of  oil  shale,  i.e., 
novel  methods  of  assessing  the  potential 
environmental  impact  of  solid  waste 
disposal,  novel  methods  of  mitigation/ 
control  of  disposed  solid  waste,  and 
novel  metiiods  of  dealing  with  the  liquid 
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eflmat  fam  od  shale  benefidatioB 

piTKesses. 

(10)  Heavy  Oil  Upgrading  and 
Proceuing 

Grant  applications  in  support  of  heavy 
oil  upgracting  and  processing  are  sought 
for  the  following  subtopics:  Improved 
understanding  ol  the  chemistry  and  the 
thennodynamics  of  adding  hydrogen  to 
heavy  feedstocks;  improved 
imderstanding  of  the  chemistry  and  the 
thermodynamics  of  the  removal  of  the 
contaminants,  i.e.  S,  N,  O,  metals,  etc., 
from  heavy  feedstocks:  development  of 
new  and  less  exp«isive  means  for 
producing  hydrogen  from  feedstocks 
other  than  li|^t  hydrocarbons: 
development  of  newer,  less  expensive 
contamiBant  removal  processes  for 
heavy  oils  along  with  environmentally 
acceptable  means  of  disposing  of  the 
contaminants  when  removed; 
development  of  new  knowledge  to  be 
used  to  improve  cat  cracking  and 
hydrocracking  catalysts  and  process; 
and  development  of  the  knovvledge. 
catalysts  and  processes  necessary  to 
eliminate  the  production  of  petroleum 
coke  or  the  ability  to  liquefy  it  for 
recycling  to  the  refinery. 

(11)  Faculty/Stadent  Exploratoiy  Grants 

DOE  is  seeking  grant  applications  for 
a  supportable  basic  premise  on  any  oaa 
of  tbs  sabtopKS  covered  under  the 
above  too  (10)  topics.  DOE  will  provide 
"seed"  grants  to  the  selected  HBCU  for 
the  faculty  and/or  student  investigator 
to  conduct  initial  exploratory  research 
on  their  stated  premise. 

This  is  the  only  topic  (Topic  eleven 
(11))  under  this  solicitatioo  diat  does  aot 
reqoire  initial  private  sector 
collaboratioa. 

A  wards:  D(%  anticipates -issuing 
fuumdal  aasistanoe  (grant)  awsrds  for 
each  proiect  DCK  tesenres  the  right  to 
support  eraot  to  support  any  or  all 
applications  receivad  ia  wtiole  or  la 
pari  and  to  determine  how  many 
awards  ssay  be  made  tfaoogh  the 
soUcKatioa  sabject  to  fanda  av^ttable  in 
Ms  fiscal  year.  The  UautatioB  oo  the 
maximon  DOB  funding  for  eadi 
selected  grant  to  be  awarded  under  this 
Program  SoUdtathm  is  as  foBows: 


Taste  (1HM»: 
19-M 


To« 


A««d 


SKi^eeaso 


Approximately  t  one  (1)  miDioo  is 
planned  for  tMs  solicitation.  The  total 
should  provide  support  for 
approximately  six  (6)  RftD  pn^KMsl 
selectioos  (Topics  1-10)  and 
approximately  ten  (10)  fadulty/student 
exploratory  proposal  selections  (Topic 
11).  The  Propam  Solicitation  is 
expected  to  be  ready  for  mailing  on  or 
about  January  31, 1932. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
instructions  and  forms  in  the  Program 
Solicitation.  To  be  eligible,  applications 
must  be  received  by  the  Department  of 
Energy  by  the  closing  date  stated  in  the 
solicitation. 

For  Further  Information  Write  To:  For 
a  copy  of  this  solicitation  or  for  furdier 
information,  please  write  to:  U.S.        ^ 
Department  of  Energy,  Httsbur^  Energy 
Technology  Center,  Acquisition  and 
Assistance  Division.  P.O.  Box  10940,  MS 
021-118.  Pittsburg.  PA  15236-0940. 
Attn.:  Ms.  Donna ).  LebetZr  Contract 
Administrator. 

bwted  in  Washii^toa.  DC  on  December  24. 

RidMidO.Bi«H. 

Chief.  Contractt  Croup,  AaqtmHion  & 

Aatiatance  Div. 

[FR  Doc  B2-384  Filed  l-7-«2:  •:45  a^ 


Itombarahip  Of  UMTARAINOP 
HiHHHWiiuii  wanier  ni*  navvy  ^m  aiNi 
Tar  Sands 

AOCNCv:  Bartlesville  Project  OfBce. 
Department  of  Energy  (DOE). 

action:  Notice  of  non-competitive 
financial  assistance  (grant)  award  adth 
United  Nations  Institute  for  Training 
and  Research  (UNITAR). 


:  The  Department  of  Energy 
(DOE),  Bartlesville  Project  announces 
that  pursuant  to  10  CFR  600.7  (bH2)(i)(A) 
and  (B),  it  intends  to  make  a  non- 
competitive Fmandal  Assistance 
(Grant)  award  throu^  the  Pittsburgh 
Energy  Technology  Center  to  UnitMi 
Nations  Institute  for  Training  and 
Research.  New  York  10017  to  support 
the  "International  Center  for  Heavy  Oil 
and  Tar  Sands." 


Awardee:  United  Natioas  Institute  for 

Training  aad  Research, 
Grata  Number  I»-F€;Z2-«2BC14W3. 
Grant  Va/ae:  fUOtOOa 
tcoac  The  proposed  research  eCCort  ia 
to  promote  and  fedfitate  the  exchange 
of  technical  taSomatioo  OQ  aattsrs 
relating  to  the  heavy  ovda  and  tar 
sands  oo  a  wrorid-arids  basis,  to  publish 
specM  stadias  on  particidaf  topks 


related  to  heavy  crude  and  tar  sands, 
and  to  assess  research  in  heavy  crude 
and  tar  sands  and  guide  countries  in 
developing  their  energy  potential. 

This  great  is  in  sapport  of  UNTTAR  for 
the  UNTTAR/UNDP  faifofmadon  Center  . 
for  Heavy  Oil  and  Tar  Sands.  DOE  was 
a  cofounder  of  die  Center  widi  UNTTAR. 
AOSTRA  (Canada)  and  FDVSA 
(Venezuela)  in  1961. 

The  establishment  of  die  UNTTAR/ 
UNDP  Information  Center  for  Heavy  Oil 
and  Tar  Sands  has  fedlitated 
international  cooperation  among 
countries  for  solutions  to  common 
technological  problems  and  technology 
transfer.  Huge  resources  of  heavy  oil 
and  tar  sanib  exist  worldande  including 
in  the  United  States.  As  light  oil 
resources  become  depleted,  the  world 
will  shift  emphasis  to  the  heavy  oil  and 
tar  sands  resources. 

The  term  of  the  pant  is  thirty-six  (36) 
months  with  a  total  estimated  cost  of 
flS0.000.00  to  die  DOE  Office  of  Fossil 
Energy.  The  anticipated  share  is  $50,000 
each  year  from  FY  1992  to  FY  1994. 

KM  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Rttsburgh 
Energy  Technology  Center.  Aoqtnsition 
and  Assistance  Division.  P.O.  Box  1004a 
MS  921-lia.  Pittsburg.  PA  15236. 
Attention:  Rhonda  L  Dupree.  Telephone: 
AC  412/882/4040. 

lamed  In  Waahington  DC  oo  Decenber  IS. 
1991. 


Richard  D. 

Contracting  Officer.  PHtabur^  Energy 

Technology  Center. 

(PR  Doc  «2-382  Piled  1-7-92:  IMS  an] 


I  Aanvd;  hitonl  To 
Aawd  a  QranI  to  WMtdnjIon  Slaia 


>n  Department  of  Eoeigy. 
Richland  Field  Office. 
ACTNMC  Notice  of  acceptance  of  an 
unsolicited  proposal  and  the  inteat  to 
aarard  a  financial  assistance  instrument 

•UMMRV:  The  Department  of  Energy 
(DOQ  annoanoes  ^t  pursuant  to  10 
CFR  60a8(aM2).  it  is  aiakii^  a  financial 
assistance  award  baaed  upoa  an 
unsolicited  application  satisfyhig  the 
criteriaof  K)  CFR  VAMI^l)  inder 
Grant  Nandwr  D&-FGO»-«2BttOlfle  to 
Washiagtoa  State  University  for 
managenMal  and  operatian  of  liie  - 
United  States  Tranauranaan  and 
Uranium  Reglatriss. 
•coat:  The  United  Staiee  Uranium 
RagiaHy  (USUE)  and  die  Uaaad  States 
Transarsnhaa  Regis^  ^ISTRfara 
pariallel  hu 
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studying  the  deposition  of  actiidds 
elemeats  witiiin  the  htaaan  body.  This 
grant  to  Washtegton  State  Uoivenity 
will  fuppbrt  die  USUR  end  die  USm 
major  objective  to  improve  the  body  of 
knowledge  relating  to  the  biokinetics 
and  dostraetty  of  die  actinides  in 
human*  and  dius  provide  scientific  data 
for  verification  and  refinement  of 
existing-radiation  protection  standards. 
The  Government's  share  of  the  proposed 
three  year  project  is  $3,762,179.  First 
year  funding  will  be  $700,000. 

The  proposed  grantee  will  consolidate 
management  of  the  registries,  integrate 
them  into  the  broader  research  and 
academic  communities,  conduct 
research  activities  necessary  to  adiieve 
the  fun  potential  of  the  re^stries,  and 
increase  the  interdisciplinary  mix  of 
individuals  who  participate  in  registiy 
programs. 

Hie  purpose  of  this  proposal  relates 
directly  to  die  Rdssion  of  dw  DOE  Office 
of  Health  because  it  coocenis  the 
responsibility  for  insuring  that  the 
Departaient  of  Energy  activities  are 
conducted  in  conformance  widi  all 
applicable  mvironmental  laws  and 
regulations  and  that  the  health  and 
safety  of  workers  and  the  pabHc  are 
protected.  It  has  been  determined  that 
the  conduct  and  management  of  the 
research  and  activities  of  the  Re^tries 
is  essential  to  the  mission  and  will 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
Statute. 


ron  RMTHER  MMMIATION  OONTACT: 

U.S.  Department  of  Energy.  RidilaBd 
Field  Office,  Contract  Management 
Brandi,  Procurement  Division.  Attn: 
Daniel  L  White.  A7-ao,  P.O.  Box  SSa 
Richland.  Washington  99SS2. 


raMV  MTOMMTION:  A 

determination  has  been  made  that  the 
project  has  high  scientific  merit  and 
offiers  m  innovative  approach  to  the 
organization,  management  and  conduct 
of  registry  studies  and  activities.  H 
would  not  be  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  soHdtation.  Hie  proposed 
grantee  offers  a  unique  combination  of 
capabilities  and  facilities.  Based  on 
these  criteria,  it  has  been  determined 
that  It  is  appropriate  to  award  a  grant 


for  this  activity  to  Washington  State 
University. 


An  appUcatioo  for 
been  fileid  as  follows: 


new  Hoense  has 


Acting  Dinctor,  Procurement  Division. 

Richland  FUeid  Office. 

(FR  Doc  n-an  Pyad  l-7-«:  8:45  UB] 


FetferM  Enerpy  nefwstofy 


IProlsct  No.  10359-003  WssMngtonl 

Er 

Daceiriwf  31. 1981. 

In  accordance  with  tfaa  Naticmal 
Environmental  Policy  Act  of  1909  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  Na 
486, 52  FR  47607),  Office  of  Hydropower 
Licensing  hss  reviewed  the  application 
for  license  for  the  proposed  Youngs 
Creek  Project,  located  near  the  town  of 
Sultan  on  Youngs  Creek.  Snohomish 
County,  Washington,  and  has  prepared 
an  Environmental  Assessment  (EA)  for 
the  proposed  project  In  the  EA.  the 
Coinmission's  staff  has  analyzed  the 
potential  environmental  impacte  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project  would 
not  constitute  a  major  federal  action 
significanUy  affectiiig  the  quality  of  the 
human  environment 

Copies  of  ifat  EA  are  availabfe  for  rtview 
in  lb*  PdUic  Reteaaoe  BrMch.  roosi  SMI  of 
the  Cooniasioa's  sflloea  at  Stl  North  Capitol 
Street  tBL.  Waahington.  DC  2042ft. 


Secnta/j. 

[FR  Doc.  U-aOl  FUsd  1-7-SB!:  a:4S  SH] 


iProfSCt  Mok  1880448  vUhl 

DMwr  wny;  iiDiioe  KWtmmmwng 
Praoedursa  lor  Ralcanalna  and  a 
I  tar  Siiimiaaion  of  HmI 


December  31. 1981. 

The  license  for  the  Beaver  CUy 
Canyon  Plant  #2  Project  Na  1858 
located  on  the  Baavar  Rtnr  in  Beavar 
County,  Utah  expires  on  July  31, 1988. 
The  statutory  deadline  for  filing  an 
application  for  new  license  was  July  31. 
1981. 

The  project  consists  o&  (1)  A  17-foot- 
high  diversion  dam:  (2)  a  2-mila-lQag,  30- 
indi-diameter  penstodc  (3)  a 
powerhouse  with  an  installed  capacity 
of  628  kW;  (4)  a  4.1-mile-lai«.  mkV 
tiansaiissiMiline:Md(5)< 
appurtenaacas. 


^o^sct  No. 

AaeawN 

Oemtt 

P-1BSS-002.-.. 

Beaver  CHy.  P.O. 

Robert  HLa^ 

Bai27l. 

M^or.FO. 

••■Mr.  tIT 

Boef7l. 

- 

•4713. 

BeMor.ur 
84713.  fSOl) 
43S-a4S1 

If  any  resource  agency,  Imfian  Tribe, 
or  person  believes  diet  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  ito  nMrits,  a  request  ior  a 
study,  together  with  justification  for 
sudi  request  in  accordance  with  i  4^ 
of  the  Commission's  regulations,  must 
be  filed  no  later  than  00  days  after  this 
notice  Is  published  in  the  Federal 
Register. 

The  following  is  an  apprexiBiate 
schedule  and  procedures  that  will  be 
followed  in  pronessii^  the  appUcatioo: 


SOdeytSoNtSieaM 
Slot  Sile  noSoea 
pubSihed  In  Sie 


Apa  ta  19K. 


tipm  IT,  ittt.. 


tor  applcanl  tor  I 


Upon  receipt  of  all  additional 
infbnnathHi  and  the  information  filed  ia 
response  to  the  public  notice  of  the 
acceptance  of  die  appUcatioo,  the 
Commission  w91  avsiluate  tha 
appttcatkn  in  aocordaaoe  arith 
applicable  statutory  requirements  and 
take  approfiriate  action  on  nhe 
application. 

Any  questions  concerning  this  noliee 
should  be  directed  to  Hector  M.  Peret  at 
202-219-2843. 


LoisD. 

Secretary. 

{PR  Do&  89-300  Piled  l-7-«2;  6:45  anl 
isn»«t-a 


67B 


Fednal  Regbter  /  Vol  57.  No.  5  /  Wednesday.  January  8.  1992  /  Notices 


[Docket  Na  RP92-85-000] 

CNQ  Transmission  Corp4  Proposed 
Changes  m  FERC  Gas  Tarifr  | 

December  31, 1991. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG").  on  December  20. 

1991.  pursuant  to  section  4  of  the 
Natiiral  Gas  Act  and  part  154  of  the 
Commission's  regulations,  Bled  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No,  1: 

Ninth  Revised  Sheet  No.  32 
Fourth  Revised  Sheet  No.  33 
Eighth  Revised  Sheet  No.  35 

The  revised  tariff  sheets  are  filed  to 
be  effective  on  February  1. 1992. 

The  filing  would  reduce  CNG's  fuel 
retention  percentage  and  fuel  charge 
bom  those  currently  in  effect  subject  to 
refund  The  lower  levels  refiect  the 
unopposed  settlement  agreement  that 
has  recently  been  certified  to  the 
Commission  in  Docket  No.  RP90-143. 

CNG  also  proposes  to  amend  its  tariff 
rates  to  provide  for  minimimi  gathering 
and  products  extraction  rates  in 
accordance  with  S  284.7(d)(5)(i]  of  the 
Commission's  regulations. 

CNG  states  that  it  has  mailed  a  copy 
of  its  filing  to  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  January  8. 

1992.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  92-303  Filed  1-7-S2;  8:49  am] 
BNXJNO  cooc  srir-oi-ii 


[DodWt  No.  TQ92-2-23-0001 


UMI 


Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  31. 1991. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  December  20, 1991  certain 
revised  tariff  sheets  included  in 
appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective 
February  1. 1992. 

ESNG  states  that  such  tariff  sheets  are 
being  filed  pursuant  to  S  154.308  of  the 
Commission's  regulations  and  sections 
21.2  and  21.4  of  the  General  Terms  and 
Conditions  of  ESNG's  FERC  Gas  Tariff 
to  refiect  changes  in  ESNG's 
jurisdictional  rates.  The  sales  rates  set 
forth  thereon  reflect  a  decrease  of 
$0.1802  per  dt  in  the  Commodity  Charge 
and  an  increase  of  $0.0272  per  dt  in  the 
Demand  Charge,  all  as  measured  against 
ESNG's  previously  scheduled  PGA  filing 
in  Docket  No.  TA92-2-23-000,  et  al.  as 
filed  on  September  25. 1991  and 
approved  to  be  effective  on  November  1, 
1991. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be,heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  rule  211 
and  rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  8, 1992.  Protests  wrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persons  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  92-305  Filed  1-7-92;  8:45  amj 
aauNQ  CODE  criT-ti-M 


(Dodiet  No*.  RP8»-44-026  and  RP91-139- 
002] 

El  Paso  Natural  Gas  Co.,  Compliance 
Tariff  FIHng 

December  31. 1991. 

Take  notice  that  on  December  23. 1991 
El  Paso  Natural  Gas  Company  ("El 
Paso")  filed  pursuant  to  part  154  of  the 
Federal  Energy  Regulatory 


Commission's  ("Commission") 
Regulations  under  the  Natural  Gas  Act 
and  in  compliance  with  ordering 
paragraph  ^)  of  the  Commission's  order 
issued  November  20, 1991  at  Docket 
Nos.  RP88-44-00a  et  al..  RP91-139-000 
and  CP92-4-000  accepting  the  Joint 
OBer  of  Settlement  and  Stipulation  and 
Agreement  ("Settlement")  filed  October 
1. 1991  in  the  referenced  proceedings, 
certain  tariff  sheets  to  become  effective 
on  October  1. 1991. 

El  Paso  states  that  the  Settlement 
concludes  several  outstanding  disputes 
among  El  Paso,  the  City  of  Willcox, 
Arizona  ("Willcox")  and  Arizona 
Electric  Power  Cooperative.  Inc. 
("AEPCO")  arising  &x)m  El  Paso's 
Global  Rate  Settiement  approved  by  the 
Commission  in  Docket  No.  RP88-44-000. 
et  al.  El  Paso  states  that  the  parties  to 
the  Settlement  resolved,  among  other 
things,  issues  relating  to  (1) 
establishment  of  demand  charges  and 
billing  determinants  for  certain  rate 
periods  applicable  to  AEPCO;  and  (ii) 
the  method  of  allocating  the  Monthly 
Direct  Charge  for  take-or-pay  cost 
recovery  bom  AEPCO/Wilcox  El  Paso 
also  states  that  by  order  issued 
November  2a  1991  at  Docket  Nos.  RP88- 
44-000,  et  al,  the  Commission  approved 
the  tariff  revisions  which  were  reflected 
in  the  pro  forma  tariff  sheets  attached  to 
the  Settlement.  El  Paso  states  that  the 
tendered  tariff  sheets  are  being 
submitted  in  compliance  with  ordering 
paragraph  (D)  of  the  Commission's 
November  20. 1991  order  approving  the 
Settiement. 

El  Paso  requested  that  all  necessary 
waivers  of  the  Commission's 
Regulations  be  granted  so  as  to  permit 
the  tendered  tariff  sheets  to  become 
effective  on  October  1. 1991  which  is  the 
date  that  the  rates,  charges  and 
procedures  have  been  implemented 
pursuant  to  the  Settiement.  except  for 
one  (1)  tariff  sheet  to  become  effective 
December  1. 1991  for  pagination 
purposes. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record  at 
Docket  Nos.  RP8fr-4-000.  ^t  al,  RP91- 
130-000  and  CP92-4-000  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  tiie  Commission's  Rules 
of  Practice  and  Procedure.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  8. 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  p^rtin  to  the  proceeding. 
Copies  of  ms  fflug  ace  t»  fUe  witti  the 
Commiseioii  and  at*  availeUe  ferpublk 
inspection. 
LoisD.CaAA 
Secretary. 

(FR  Doc.  92-306  Filed  1-7-91: 8.-4S  am] 
I  eoDC  tnr-«t-n 


(Dodcet  No.  OTM-1 1-000] 

B  Paeo  Natural  Gas  Co;  Tariff  Flkig 

December  31. 1991. 

Talce  notice  diet  on  December  27, 
1901.  El  Paso  Natural  Gas  Company  (^ 
Paso")  tendered  for  niing,  pursuant  to 
part  1S4  of  the  Federal  Energy 
Regolatoiy  Commission's 
("Commission")  Regulations  Under  the 
Natural  Gas  Act,  2nd  Revised  Original 
Sheet  Na  116  contained  in  Ha  FERCGas 
Taitff.  First  Revised  Volume  No.  1-A.  Bl 
Paso  states  that  die  flltng  reflects 
deletion  of  the  Billing  E>etennhiant  for 
Soudiem  Union  Gas  Company,  A 
Division  oi  Southern  Uni<m  Company 
("Soudiem  Union  Gas"),  applicable  to 
the  State  of  Arinma  and  the  ad<filtion  of 
a  Billing  Determinant  for  Citizens 
Utilities  Company  ("Qtizens") 
applicable  to  the  State  of  Arizona.  Ei 
V^ao  re(|Bests  that  the  tendered  tariff 
sheet  be  accepted  for  fUing  and 
permitted  to  become  effective  December 
1. 1991. 

El  Paso  states  that  on  November  30, 
1991,  Southern  Union  Company  and 
Citizens  entered  into  an  agreement 
effective  December  1, 1991  in  which  all 
rights,  tide  and  interest,  and  contracts 
with  respect  to  Southern  Union  Gas' 
natural  gas  distribution  system  located 
in  the  State  of  Arizona  were  assisted  to 


Citizens.  Bl  Pate  states  that  as  a  remdt 
of  such  i^re^neot.  the  Transportation 
Service  AgreemoBtfConveniBn  froM 
Rrm  Sales  Service)  between  EI  Paso  and 
Southern  Union  Gaa  has  been  assigned 
to  Citizens.  As  a  result  of  the 
effectiveness  of  the  assignment  El  Paso 
states  that  it  is  necessary  to  revise  Sheet 
No.  118  to  eliminate  the  Billing 
Determinant  for  Soudiem  Union  Gas 
applicable  to  the  State  of  Arizona  and 
add  a  Billing  Detaiminant  for  Citizens 
applicable  to  the  State  of  Arizona  to 
reflect  lu  existing  transportation 
entidemente  plus  the  asaomption  vi 
those  firm  transportation  entitleniento 
from  Southern  UnioaGas.  Aooordiogly. 
El  Paso  is  tendering  2nd  Revised 
Original  Sheet  Na  118  to  reflect  sudi 
revision. 

El  Paso  requesto  that  pursuant  to 
( 154.51  of  die  CoouBission's 
Regulations,  waiwr  of  the  notice 
requiremeate  of  1 154.22  of  the 
Commission's  Regulations  be  granted  so 
as  to  permit  die  tendered  tariff  sheet  to 
become  effective  Decea^ier  1. 1901,  the 
effective  date  of  the  assignment 

El  Paso  states  that  copies  of  die  fiiing 
were  served  upon  all  interstate  pipeline 
system  transportation  customers  of  EI 
Paso  and  interested  state  r^ulatoiy 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motiaB  to 
intervene  or  protest  with  the  Pedaral 
Energy  Regulatory  Commission.  8Z8 
North  Cafiuri  Street  NEh  Washiagton. 
DC  20426.  in  aecocdance  widi  II  385.214 
and  385.211  of  die  Commission's  Rules 
and  R^^ations.  All  such  motiotts  or 
proteste  should  be  filed  on  or  before 
January  8, 1882.  Protests  will  be 
considered  by  the  Commission  in 


ItO|0C\  NO. 


M773-0W. 


1HC-«— «■ 


determining  the  appropriate  aodoii  to  be 
taken,  but  will  not  serve  to  maks 
protestaBss  parties  totkeprooeanuig. 
Any  person  wishing  to  becooss  a  party 
must  file  a  motion  to  intervene.  Copiaa 
of  this  filing  are  on  file  with  die 
Commission  and  are  available  for  paUie 
inspection  to  die  MiUc  Refsroaos 
Room. 

LabD.CaAriL 

Secretary. 

(FR  Doc  92-307  Filed  1-7-02: 8:45  am] 


[Prelect  Na.  1779-001  MsM 
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RaMeaiMlnn  and  a  DaaiHiia  fnr 

I  wi  mai  Minananiania 


December  31. 1991 

ThetliceBse  for  the  YellowstiBie 
Project  No.  1779  located  on  the 
Yellowstone  River  in  Duchesas  Ceanty, 
Utah  expires  on  March  31, 1008.  Tlie 
statatoty  deadlfaw  for  filing  an 
apfdication  for  new  license  was  March 

si.uei. 

lite  project  oonsisto  of:  (1)  A  ISfsot- 
hi^  SlS-foot-kmg  earth  and  rock  daac 
(2)  a  SBuU  rsservoir  widi  a  storafs 
capacity  of  «iM  aaa4set:  (3)  a  44-iw:h* 
diametar.  l44»4D0t4aag  poaalaok:(4)  a 
powerhouse  with  three  I. 
with  a  total  ittstaUad  capacity  of  000 
kW;  (5)  a  14J7<adle-lang  I 
line:  and  (Oiothi 

An  appUcatioa  for  new  ttcanse  i 
been  filed  as  fbUows: 


OOfSHI 


1SS  WhI  2Mt  NorSi, 


Ino, 


UT 


•M) 


If  any  resource  agency.  Imfiaa  Tribe, 
or  person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  comidete  analysis  of  the 
application  on  its  merits,  a  request  for  a 
study,  together  with  justification  f<» 
such  request  in  accordance  with  1 4bS2 

of  die  rnrnmi—kin'M  MjilaHnne,  mugl 

be  filed  no  later  than  60  d^s  afiar  dds 
notice  U  published  in  dia  Fadsnl 


The  foUawingisaa  approxinato 
schedule  and  procedures  that  w81  be 
flowed  la  processing  the  application: 


SOdqeSoMSwda 

SatSdsnolMa 
ItoSw 


/VmT  Mt  M 


Adon 


vH9  MbVNWton  wwllS^ 


Oa» 

Assaa 

diwti7  fsar 

.^     .^  .^    _, 

weSosefSisacMpirt 

l^pon  reoript  of  sO  sddidonal 
Infomatlott  md  die  iitfomation  fflad  In 
response  to  the  puUie  nodes  of  ths 
aooqrtanoe  of  dis  appUcadon.  dw 
Comiiilsslon  will  eimluate  the 
appU&sdon  in  accordance  with 
applicable  statutory  requlremente  and 
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take  appropriate  action  on  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Hector  M.  Perez  at 
202-219-2843. 
Loia  D.  Cadiell. 
Secretary. 
(FR  Doc.  92-306  Filed  1-7-82: 8:45  am] 

MJJNa  COOC  *717-01-«i 

[Docket  Noa.  RP92-64-000  and  RP92-23- 
001] 

Natural  Gas  Pipeflna  Co.  of  Ametica; 
Changes  In  FERC  Ga«  Tariff 

December  31. 1901. 

Take  notice  that  on  December  20, 
1991,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
tariff  sheets' listed  below  to  be  effective 
as  indicated: 


Eflective 

ThW  rmisad  vohfltw  No.  1: 

Substitute  Third  Revised  Sheet 

12/01/91. 

No.  8A. 

Substitute      Seventh      Revised 

12/01/91. 

Sheet  No.  8B. 

rvst  revised  volume  No.  1A: 

Second  Revised  Sheet  No.  91 . 

01/T9/92. 

Natural  states  the  purpose  of  the  filing 
it  to:  (1)  Correct  Rate  Schedule  DMQ-1 
billing  entitlements  previously  Hied  and 
approved  to  be  effective  December  1, 
1991,  and  (2)  to  revise  the  Restriction  on 
Other  Services,  section  6  of  the  Rate 
Schedule  FTS-G. 

Natural  requested  waiver  of  S  154.22 
of  the  Commission's  Regiilations  and 
such  other  waivers  to  the  extend 
necessary  to  permit  the  tariff  sheets  to 
become  effective  as  indicated. 

Natural  states  that  copies  of  the  filing 
were  served  on  Natural's  jvuisdictional 
customers  and  interested  state  agencies. 

Any  person  desiring  to  be  heani  or  to 
protest  said  filing  should  Ble  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20428,  in  accordance  with  §S  365.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
January  8, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Loia  O.  Cashell. 

Secretary. 

[FR  Doc.  92-304  Filed  l-7-fl2: 8:45  am] 

■HJJNQ  oooc  crtT-ai-M 


[Docket  No.  RP91-14O-000] 

Questar  Pipeline  Co.;  Informal 
Settlement  Conference 

December  30, 1991. 

Take  notice  that  an  informal 
settlement  conference  vvrill  be  convened 
in  this  proceeding  beginning  on  Monday, 
January  13, 1992,  at  10  a.m.,  and  is 
expected  to  continue  the  following  day. 
The  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street.  NE., 
Washington,  DC,  for  the  piupose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket.  Discussions 
will  focus  on  all  issues  set  for  hearing  in 
this  proceeding,  including,  but  not 
limited  to,  cost-of-service,  return,  rate 
design,  and  comparability  of  service. 

Any  party,  as  defined  by  18  CFR 
385.102(c],  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
John  P.  Roddy  at  (202)  208-1176  or  J. 
Carmen  Gastilo  at  (202)  208-0248.^ 
Loia  D.  Caahetl, 
Secretary. 

[FR  Doc.  92-310  Filed  1-7-81;  8:45  am] 
BniJNO  CODE  trir-oi-ii 


[Docket  Noa.  1092-2-43-000  and  TM92-2- 
5-43-000] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

December  31, 1991. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  December  23, 
1991  tendered  for  filing  Sixth  Revised 
Sheet  No.  6,  Seventh  Revised'Sheet  No. 
6A,  and  Sixth  Revised  Sheet  No.  9  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  to  be  effective  February  1, 1992. 

WNG  states  that  pursuant  to  the 
Purchased  Gas  Adjustment  in  Article  18 
of  its  FERC  Gas  Tariff,  it  proposes  a  net 
reduction  of  $.0056  per  Dth  as  measured 


against  its  rates  in  Docket  No.  RP91-152 
which  became  effective  November  7, 

1991  and  iniaeases  in  transportation  fuel 
rates  and  in  gathering  fuel  rates 
resulting  from  a  decrease  in  purchase 
gas  costs  to  be  effective  February  1, 
1992. 

WNG  states  that  pursuant  to  Article 
26  of  its  FERC  Gas  Tariff,  the  above 
referenced  tariff  sheets  reflect  a  revised 
TOP  Volumetric  Surcharge  for  the 
period  February  1, 1992  through  April  30, 

1992  of  $.0436  per  Dth. 
WNG-states  that  copies  of  its  filing 

were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  {  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  8, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoiaCCaalieU. 
Secretary. 

[FR  Doc.  92-302  Filed  1-7-82;  8:45  am] 
aaxjNe  code  ariT-oi-M 


Office  of  Fossil  Energy 
[FE  Docket  Na  SI-Oe-NQ] 

Alenco  Resources  f  nc{  Order  Granting 
Authorizatloft  To  Import  and  Export 
Natural  Gas,  including  Liquefied 
Natural  Gas 

AOENCV:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  an^  order  granting 
blanket  authorization  to  import  and 
export  natural  gas.  including  liquefied 
natural  gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Alenco  Resources  Inc.  blanket 
authorization  to  import  up  to  54  Bcf  and 
export  up  to.  54  Bcf  of  natural  gas, 


UMI 
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including  liquefied  natural  gas,  over  a 
two-year  period  conunencing  with  the 
date  of  first  import  or  export  after 
December  31, 1991. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC.  December  31, 
1991. 
CUffind  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  92-385  Filed  1-7-02;  8:45  am] 
BILLING  CODE  MSO-OlHi 


(FE  DockM  No.  90-644IG] 

Centra  Gat  Manitoba;  Order  Approving 
Long-Term  Authorization  To  Export 
Natural  Gas 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

action:  Notice  of  an  orjder  approving 
long-term  authorization  to  export 
natural  gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Centra  Gas  Manitoba  authorization  to 
export  up  to  13.5  Bcf  of  natural  gas  to 
Canada  through  March  31, 1995, 
beginning  on  the  date  of  first  export 
delivery. 

A  copy  of  this'  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-05e, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a  an.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  December  31. 
1991. 
Clifford  P.  Tomaszewski, 

Acting  Deputy  Asaistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy 

[FR  Doc.  82-386  Filed  l-7-«2: 8:45  am] 
wtmio  coot  tint  01  M 


IFE  Oodcet  Na  •l-TS-NQ] 

Continental  Energy  llarlceting  Ltd; 
Order  Granting  Blanket  Authorization 
To  Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACnON:  Notice  of  an  order  granting 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Continental  Energy  Marketing  Ltd. 
blanket  authorization  to  import  from 
Canada  up  to  75  Bcf  of  natural  gas  over 
a  two-year  period  beginning  on  the  date 
of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
9478.  The  docket  room  is  open  between 
the  hours  of  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  DC,  December  31. 
1991. 

aiffoid  P.  Tomaazawski, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  C^ice  of  Fossil  Energy 
(FR  Doc  92-387  Filed  1-7-92: 8:45  am] 
MLLMO  COM  MSO-01'41 


[FE  Docket  Na  91-51-NG] 

nna  Natural  Gas  Co^  Order  Granting 
Blanket  Authorization  To  import  and 
Export  Natural  Gas  From  and  to 
Canada  and  Mexico 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTKM:  Notice  of  an  order  granting 
blanket  authorization  to  import  and 
export  natural  gas  from  and  to  Cfmada 
and  Mexico. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  authorizing 
Fina  Natural  Gas  Company  to  import  up 
to  100  Bcf  and  to  export  up  to  100  Bcf 
natural  gas  to  Canada  and  Mexico  over 
a  two-year  period  beginning  on  the  date 
of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 


Fuels  Programs  Docket  Room,  3F-O50.      | 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  December  30, 
1991. 
Cliffwd  P.  Tomaszawski, 

Acting  Deputy  Assistance  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy 

[FR  Doc.  92-388  Filed  1-7-82: 8:45  am] 
WLUHQ  coot  siia  ai  m 


[FE  Dodctt  Na  tl-TO-MQ] 

Northern  States  PoKver  Co4 
Application  for  Long-Term 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

action:  Notice  of  application  for  long- 
term  authorization  to  import  natural  gas 
fit)m  Canada. 


;  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  on  September  5, 1991,  and  amended 
on  October  21, 1991.  by  Northern  States 
Power  Company  (Wisconsin),  hereafter 
referred  to  as  NSPW,  for  authorization 
to  import  up  to  15,000  Mcf  per  day  of 
natural  gas  from  Canada  over  a  10-year 
term  commencing  on  the  later  of 
November  1, 1992,  or  the  date  of  first 
delivery.  NSPW  would  import  the  gas 
from  Amoco  Canada  Petroleum 
Company  Ltd.  (Amoco  Canada)  under  a 
gas  purchase  agreement  dated  January 
1, 1991.  The  gas  would  be  imported  at 
the  international  border  near  Emerson. 
Manitoba,  where  Great  Lakes  Gas 
Transmission's  (Great  Lakes)  pipeline 
system  interconnects  with  TransCanada 
Pipelines  Limited  (TransCanada).  Great 
Lakes  would  deliver  the  import  volumes 
to  Viking  Gas  Transmission  (Viking) 
which  in  turn  would  transport  the  gas  to 
NSPWs  distribution  facilities  at  Eau 
Claire,  Wisconsin.  NSPW  states  that  no 
new  pipeline  construction  is  required  for 
the  proposed  imports. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
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DATU:  Protests,  notioiis  to  istervne  or 
notices  of  interventioB,  ■•  applicabk, 
requests  for  additioBal  pracedores  and 
written  comments  aie  to  be  filed  ia 
Washington.  DC.  at  the  address  listed 
bebw  no  later  than  4:30  p.m..  Eastern 
time,  February  7, 1992. 
AOOflESSES:  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  [202)  586-9478. 

FOfi  mfrmER  mFORMATiON  contact: 
Thomas  Dukes,  Office  erf  Fuels 

Programs,  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-070,  FE-53. 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  586-9590. 

Diane  Stubbs.  Office  of  Assistant 
General  Counsel,  for  Fossil  Energy, 
US.  Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  [202)  586-6667. 

SUPPLEMENTARY  INFOMiATlOa:  NSPW  IS 

a  public  utility  incorporated  in  the  State 
of  Wisconsin  and  a  wholly  owned 
subsidiary  of  Northern  States  Power 
Company  (Minnesota).  According  to  its 
application,  NSPW  provides  riectricity 
and  natural  gas  service  to  customers  in 
upper  and  central  Wisconsin  as  well  as 
Michigan's  Upper  Peninsola. 

Under  its  gas  sales  contract  with 
Amoco  Canada,  NSPW  has  agreed  to 
purchase  a  minimum  aimual  qoantity. 
Minimum  purchases  would  be  7S 
percent  of  the  sum  of  the  daily  contract 
quantities  [DCQ],  for  the  peak  period 
months  of  November  through  March  and 
40  percent  of  the  DCQ  for  the  remainder 
of  the  year.  If  NSPW  does  not  meet 
minimum  purchase  requirements,  the 
contract  requires  it  to  pay  Amoco 
Canada  5  percent  of  the  commodity 
price  per  MMBtu  times  the  shortfalL  The 
con^ct  DCQ  (15,000  Mcf)  is  also 
subject  to  adjustment  if  NSPW  does  not 
make  minimnm  purchases  that  average 
at  least  55  percent  of  DCQ  over  a  three- 
year  period. 

The  sales  agreement  requires  NSPW 
to  pay  Amoco  Canada  a  contract  price 
consisting  of  a  commodity  price,  ae 
described  below,  any  demand  charges 
incurred  by  Amoco  Canada  to  deliver 
gas  under  the  contract,  and  a  supply 
reservation  charge  equal  to  10  percent  of 
the  commodity  price  times  the  maximiim 
daily  quantity  in  effiect  The  commodity 
price  to  be  paid  in  any  month  would 
equal  die  product  of  die  base  commodity 
price,  $1.45  {U.S.]  per  lAfBtu,  as 
adjusted  annually  to  reflect  dlanges  in 
the  average  prices  reported  for  spot 
purchases  into  the  Northern  Natural  Gas 
System  at  Kansas.  Texas  and 


Oklahoma,  and  by  changes  ia  ths 
weighted  average  commodity  prices 
undfr  comparable  long-term  contracts 
for  driiveries  at  Emersmi  to  the  U.S. 
Midwest  and  NSPWs  wei^ted  average 
cost  of  gas  fWACOG).  The  contract 
provides  for  renegotiation,  and,  absent 
agreement  arbitration  of  the  commodity 
price  and  the  commodity  price 
adjustment  mechanism  if  it  fails  to  track 
changes  in  the  WACOG  of  NSPWs  gas 
purchases  or  the  weighted  average  price 
to  long-term  Canadian  gas  exported  to 
the  U.S.  midwestem  mari(eL 

In  support  to  its  application.  N^W 
asserts  the  pricing,  renegotiation,  and 
arbitration  provisions  in  its  gas  sales 
contract  provide  sufficient  flexibitity  to 
assure  a  competitive  price  that  will 
reflect  market  conditions  throughout  the 
term  of  the  contract.  NSPW  also  submits 
that  the  long-term  imports  are  needed 
and  sectffe.  According  to  its  application, 
NSPW's  natural  gas  c&mand  between 
1987  and  1990  increased  from  11.4  to  14.1 
Bcf,  and  NSPW  anticipates  at  least  a  5 
percent  annual  growth  rate  for  near- 
term  deliveries.  Also,  NSPW  states  that 
Amoco  Canada  estimates  it  has  over  100 
Bcf  of  available  reserves,  more  than 
double  the  volumes  it  has  obligated  to 
NSPW  over  its  ten-year  contract. 
According  to  NSPW.  security  of  supply 
is  further  ensured  by  contract  provisions 
that  require  Amoco  Canada  to 
reimburse  NSPW  for  the  cost  of 
replacing  airy  gas  volumes  Amoco 
Canada  fails  to  provide.  Amoco 
Canada's  reimbursement  obHgatioa 
would  be  the  araotoit  l^  which  the  coat 
of  replacement  gas,  including 
transportation  and  related  costs,  exceed 
the  commodity  price  under  the  gas  sales 
contract,  which  also  would  be  actuated 
to  include  bransportation  costs.  Such 
reimbursement  would  be  limited  to  130 
percent  of  the  commodity  charge  for  the 
first  five  days  of  non-delivery  and  160 
percent  of  the  commodity  charge  in 
excess  of  five  days.  In  the  event  non- 
deUvery  of  gas  voliufies  exceeds  ninety 
days,  NSPW  is  entitled  to  termmate  the 
contract. 

The  decision  on  NSPWs  appIicatioD 
for  import  authority  will  be  made 
consistent  with  DOE's  natural  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determii^ng 
whether  it  ia  in  the  public  interest  (48  FR 
6eS4v  February  22, 1984).  In  the  case  of  a 
long-term  arrangement  such  as  this, 
other  mattefs  that  wrill  be  considered  in 
making  a  public  mteiest  determination 
include  need  for  the  natural  gas  and 
security  of  the  long-term  supply.  Parties 
that  may  oppose  this  appUcation  should 
comment  in  their  responses  on  the 


issues  ot  CQUvctittvenesa;  need  for  the 
gas,  and  security  of  supply  as  set  fortk 
in  the  poUcy  guidelines.  NSPW  asserts 
that  this  import  arrangemoit  is  in  the 
public  interest  because  it  is  needed, 
competitive,  and  its  natural  gas  source 
will  be  secure.  Parties  opposing  die 
import  arrangement  bear  the  burden  of 
overcoming  dtese  assertions. 

NEPA  Complianos 

The  National  Baviroimiental  Pdicy 
Act  (NEPA),  42  U.S.C  4321,  et  aeq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person    . 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  conudeied  as  the  basis  for 
any  decision  on  the  appUcatkm  mast, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  appUcation  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intenrene,  notices  of 
intervcntioD.  requests  for  additional 
procedures,  and  written  cnmmenis  must 
meet  the  reqwremcnts  that  src  specified 
by  die  re8Bkati<»s  is  10  CFR  p«it  SSa 
Protests,  modoDS  to  intervene,  notices  t£ 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  widi  die  Office  of  Fuels 
Programs  at  the  above  address. 

It  is  intended  thata  dedsionsl  record 
will  be  developed  on  the  api^cation 
through  responses  to  thi»  notice  by 
parties,  ii^uding  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  cononents,  an 
oral  presenCatioB,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  conunents  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 


UMI 


Fedwal  Regirter  /  Vol.  57,  ^to.  5  /  Wednesday.  January  8.  1992  /  Notices 


the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  ol^icial 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
S  500.316. 

A  copy  of  NSPVyrs  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-0S6  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

CUffoid  P.  Tomanewski, 

Acting  Assistant  Deputy  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
{FR  Doc.  92-389  Filed  1-7-92: 8:45  am] 
MLLINQ  CODC  MSIMMI 

(FE  Docket  No.  91-71-NGl 

Northern  States  Power  Co; 
Application  for  Long-Term 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  application  for  long- 
term  authorization  to  import  natural  gas 
from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  on  September  5, 1991,  and  amended 
on  October  21, 1991,  by  Northern  States 
Power  Company  (Wisconsin)  (NSPW), 
for  authorization  to  import  up  to  7,500 
Mcf  per  day  of  natural  gas  itom  Canada 
over  a  10-year  term  commencing  on  the 
later  of  November  1. 1992,  or  the  date  of 
the  first  delivery.  NSPW  would  import 
the  gas  from  ProGas  Limited  (ProGas) 
under  a  gas  purchase  agreement  dated 
November  1, 1990.  Hie  gas  would  be 
imported  at  the  international  border 
near  Emerson,  Manitoba,  where  Great 
Lakes  Transmission's  (Great  Lakes) 
pipeline  system  interconnects  with 
TransCanada  Pipelines  Limited 
(TransCanada).  Great  Lakes  would 
deliver  the  import  volumes  to  Viking 
Gas  Transmission  (Viking)  which  in  turn 


would  transport  the  gas  to  NSPWs 
distribution  facilities  at  Eau  Claire, 
Wisconsin.  NSPW  states  that  no  new 
pipeline  construction  is  required  for  the 
proposed  import 

Ine  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  in 
Washington,  DC  at  the  address  listed 
below  no  later  than  4:30  p  jn..  Eastern 
time,  February  7, 1992. 
ADDNESSES:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-SO,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586^9478. 
NM  RmTHER  mFONMATION  CONTACT 

Thomas  Dukes,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy.  Forrestal 
Building,  room  3F-070,  FE-53, 1000 
Independence  Avenue,  SW., 
Washingtoa  DC  20585,  (202)  586-9590. 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy.  Forrestal 
Building,  room  6E-042,  GC-14, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  NSPW  is 
a  public  utility  incorporated  in  the  State 
of  Wisconsin  and  a  wholly-owned 
subsidiary  of  Northern  States  Power 
Company  (Minnesota)  (NSPW). 
According  to  its  application,  NSPW 
provides  electricity  and  natural  gas 
service  to  customers  in  upper  and 
central  Wisconsin  as  well  as  Michigan's 
Upper  Peninsula. 

IJnder  its  gas  contract  with  ProGas, 
NSPW  has  agreed  to  purchase  a 
minimum  annual  quantity.  Minimum 
purchases  for  the  peak  period  months  of 
December  through  February  would  be  75 
percent  of  the  sum  of  the  daily  contract 
quantities  (DCQ)  for  those  months,  and 
40  percent  for  the  remainder  of  the  year. 
If  NSPW  does  not  meet  minimum 
purchase  requirements,  the  contract 
requires  it  to  pay  a  gas  inventory  charge 
equal  to  $.25  per  M^  times  the  shortfall. 
The  contract  DCQ  (7,500  Mcf)  is  also 
subject  to  adjustment  if  NSPW  does  not 
make  minimum  purchases  or  during 
periods  of  interruption  in  delivery.  In 
addition,  NSPW  may  cancel  its  contract 
with  ProGas  if  it  fails  to  make  deliveries 
for  any  90-day  period  during  any 
contract  year. 

The  contract  price  for  the  DCQ 
service  consists  of  a  two-part  demand/ 


commodity  price.  The  monthly  demand 
rate  would  equal  the  product  of  the  DCQ 
average  for  the  month  times  the  sum  of 
the  monthly  demand  tolls  for 
transportation  service  on  the 
TransCanada.  NOVA  and  TransGas 
Limited  pipeUne  systems.  The 
commodity  price  to  be  paid  in  any 
month  would  equal  the  product  of  the 
base  commodity  price  $1.70  (U.S.)  per 
MMBtu,  as  adjusted  annually  to  reflect 
changes  in  the  weighted  average  cost  of 
gas  (WACOG)  paid  by  other  utilities  in 
the  mid  western  market,  times  a 
predetermined  monthly  adjustment 
factor.  The  contract  provides  for 
renegotiation  and.  absent  agreement, 
arbitration  of  the  commodity  price  and 
the  commodity  price  adjustment 
mechanism  if  it  fails  to  track  changes  in 
the  WACOG  of  NSPWs  gas  purchases 
or  the  weighted  average  price  of  long- 
term  Canadian  gas  exported  to  the  U.S. 
midwestem  market 

In  support  of  its  application,  NSPW 
asserts  the  pricing,  renegotiation,  and 
arbitration  provisions  in  its  gas  sales 
contract  provide  sufficient  flexibility  to 
assure  a  competitive  price  that  will 
reflect  market  conditions  throughout  the 
term  of  the  contract  NSPW  also  submits 
that  the  Jong-term  imports  are  needed 
and  secure.  According  to  its  application. 
NSPWs  natural  gas  demand  between 
1987  and  1990  increased  from  11.4  to  14.1 
Bcf,  and  NSPW  anticipates  at  least  a  5 
percent  annual  growth  rate  for  near- 
term  deliveries.  Finally,  NSPW  states 
that  ProGas  has  advised  it  that  it  has 
ample  reserve  sources  to  meet  its  10- 
year  demand  requirements  and  that  the 
total  contract  volumes  represent  less 
than  1  percent  of  ProGas'  total  sales 
obligations. 

The  decision  on  NSPWs  application 
for  import  authority  will  be  made 
consistent  with  DOE's  natural  gas 
import  policy  guidelines,  under  whidi 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  In  the  case  of  a 
long-term  arrangement  such  as  this, 
other  matters  that  will  be  considered  in 
making  a  pubUc  interest  determination 
include  need  for  the  natural  gas  and 
security  of  the  long-term  supply.  Parties 
that  may  oppose  this  application  should 
comment  in  their  responses  on  the 
issues  of  competitiveness,  need  for  the 
gas,  and  security  of  supply  as  set  forth 
in  the  policy  guidelines.  NSPW  asserts 
that  this  import  arrangement  is  in  the 
public  interest  because  it  is  needed, 
competitive,  and  its  natural  gas  source 
vnll  be  secure.  Parties  opposing  the 
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import  arraagemeBt  bear  the  bard^  of 
ovcrcoanng  dicse  assertions,  i 

NEPA  CompUanca 

The  National  Environmental  Poticy 
Act  (NEPA).  42  U.S.C.  4321,  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Publk  Cannent  ProcediBes 

In  response  to  this  notice,  any  person 
may  flie  a  protest,  motion  to  intervene 
or  notice  of  intervention  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  writtm 
comments  considered  as  the  basis  for 
any  decision  on  the  application  most 
however,  file  a  motion  to  intervene  or 
notica  of  interventi(»).  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  apptoition  will  not  serve  to  make     - 
the  prfltestant  a  party  to  the  proceeding, 
althoos^  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  ctmsidered  in 
determining  the  appnqtriate  action  to  be 
taken  on  the  appbcatioa.  All  protests, 
motioDg  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  win  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
reqaest  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
'  material  and  relevant  to  a  dediion  in 
the  proceeding,  and  demonstrate  why  an 
oral  psesentation  is  needed.  Any  reqoeat 
for  a  canference  shook!  dearanstrate 
why  the  eon£ereBce  would  matoially 
advance  the  praceeding.  Aay  request  for 
a  trial-type  heating  rai»t  show  that  there 


are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-tjrpe  bearing  is 
necessary  ibr  a  fall  and  true  disdosare 
of  the  facts. 

If  an  additional  |»t>cedure  is 
scheduled  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  qnnion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  NSPWs  appticatkn  ia 
ava^ble  for  inspectkn  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-G56  at  the  above  address.  The 
docket  room  ia  opai  between  the  howa 
of  8  a.m.  and  4:30  p.m.,  Monday  tfanmgh 
Friday,  except  Federal  holidays. 

Issued  in  Waahingtoiu  DC,  December  30. 
1991. 
Cliffoni  P.  IbmasMwrid. 

Acting  Assistant  Defmty  Secretary  fat  Fueh 

Programs,  Office  (^Fossil  Energy. 

[FR  Doc.  92-39a  Filed  1-7-92:  BsISi 
MLLlNeCOOC( 
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Siarm  Paellic  Pmmt  C&;  OrdH- 


To 


«1 


[FE  Oocliat  Na  •1-C7-LMG1 

Pan  National  Sales,  bic;  Onfer 
Granting  Authorization  To  bfnport 
Uquefi«l  Natural  Gaa 

A6EIICY:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  ot  an  order  granting 
blanket  authorization  to  import  liquefied 
natural  gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Pan 
National  Gas  Sales.  Inc.  blanket 
authorization  to  impart  a  total  of  320  Bcf 
of  liquefied  natural  gaa  over  a  two-year 
period  commencing  with  the  date  of  first 
delivery. 

A  copy  of  this  ordw  is  available  for 
inspection  and  copying  in  die  Office  of 
Fuels  Programs  Docket  Room.  SF-OSe, 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington.  DC.  20685. 
(202)  5e6-e47a  The  docket  ro(HB  ia  open 
between  the  hours  of  8  a-m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holiday*. 

Issued  ia  Wsshingtan,  DC  Deceatber  SI, 
1991. 

Cliffoirf  P.  TswsrwwiiH, 
Acting  Deputy  Assistance  Secretory  for  Fiiela 
Programs.  Office  of  Fossil  Energy. 

[FR  Doc.  92-^m  Fifed  1^-82;  8:45  am} 

BILUNO  COOC  (4C0-01-M 


AOENCV:  Office  of  Fossil  Energy. 
Department  of  Energy. 

action:  Notice  of  an  order  granting 
blanket  audiorization  to  bnport  natural 
gas  from  Canada. 

timwMWV:  The  Office  of  Fossil  Energy  of 
the  Department  iA  Eneigy  gives  aobca 
that  it  hsa  issued  an  Older  authariziag 
Sierra  Pacific  Power  Company  to  import 
up  to  00  Bcf  of  Canadian  natural  gaa 
over  a  two-year  period  beginning  on  ^ 
date  of  first  delivery  after  January  11, 
1992. 

A  copy  of  this  order  ia  available  for 
inspection  and  copying  in  the  Office  (A 
Fuels  Ptagrams  Docket  RotHn,  3F-05e. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585, 
(202)  586-9478.  The  dodcet  room  is  op« 
between  the  hours  of  8  aja.  and  4:30 
p.m.,  Monday  throu^  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC.  December  30, 
19W. 

CUffbid  P.  Tomassewaid^ 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Poesil  Energy, 
[FR  Doc  92-392  Filed  1-7-02;  8:45  am] 
I OOOC  SISO-SI-M 


[FE  Docket  Na  •1-7C-N6I 

SMicor  Inc4  Order  Granting  BiMhct 
Autliorization  To  Import  Nataral  Gm 
Front  Canada 

agency:  Office  of  Fossil  Ehergy, 
Department  of  Energy. 
ACTKHC  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas. 


:  The  Office  of  Fossil  Enei^  oi 
the  Department  cA  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Suncor  Inc.  blanket  aathorization  to 
import  up  to  12776  Bcf  of  natural  gaa 
fivm  Canada  over  a  two-year  period 
beginning  on  January  1, 1982,  the  date  its 
current  kaport  audiority  expiree. 

A  copy  of  diis  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-0S0. 
Forrestal  Building  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
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(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  December  30, 
1991. 
Clifford  P.  Tomaszfewski, 

Acting  Deputy  Assistance  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  92-393  Filed  l-7-«2: 8:45  am] 
BILUM  CODE  MSO-OI-M 


[FE  Docket  No.  91-85-LNG] 

Texaco  Gas  Marketing  Inc.;  Order 
Granting  Authorization  To  Import 
Liquefied  Natural  Gas 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  import  liquefied 
natural  gas. 

summary:  The  Office  of  Fossil  Enei^  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Texaco  Gas  Marketing  Inc.  blanket 
authorization  to  import  a  total  of  150  Bcf 
of  liquefied  natural  gas  over  a  two-year 
period  commencing  with  the  date  of  first 
delivery.  t 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-05e, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Wasliington,  DC  Deceml)er  31. 
1991. 
Clifford  P.  TomassewakL 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  92-394  FUed  1-7-92;  6:45  am] 
BIUJNQ  OOOC  MW-ei-M 


[FE  Docket  Na  91-4S-NG] 

Utrade  Gas  Co.;  Order  Granting 
Blanket  Auttwrtzation  To  Import 
Natural  Gas  From  Canada 

aoency:  Office  of  Fossil  Energy. 
Department  of  Eneigy. 
ACTION:  Notice  of  an  qrdier  granting 
blanket  authorization  to  import  natural 
gas  from  Canada. 

SUMMAllv:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  authorizing 


Utrade  Gas  Company  to  import  up  to 
ISO  Bcf  of  natural  gas  from  Canada  over 
a  two-year  period  beginning  on  the  date 
of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  December  30, 
1991. 
Clifford  P.  Tomaszewtki, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  92-395  Filed  1-7-82;  8:45  am] 
BnJJNQ  COOC  MS»-»1-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-180858;  FRL  400M1 

Receipt  Of  AppHcatkm  for  Emergency 
Exemptkm  To  Use  Benomyh 
Solidtatton  of  Public  Comment 

agency:  Environmental  Protection 

Agency  (EPA). 

action;  Notice. ^__ 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  Kentucky 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  for  use  of 
the  pesticide  benomyl  (CAS  17804-35-2) 
to  control  Sclerotinia  stem  rot  on  up  to 
15,000  acres  of  canola  in  Kentucky.  In 
accordance  with  40  C^  166.24,  EPA  is 
soliciting  public  comment  before  making 
the  decision  whether  or  not  to  grant  the 
exemption. 

dates:  Comments  must  be  received  on 
or  before  January  23, 1992. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "01^180858,"  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401 M  St.  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hi^way, 
Arlington,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 


Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
rm.  1128,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail:  Susan  Stanton,  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401 M  St.,  SW..  Washington,  DC 
20460.  Office  location  and  telephone 
number  Rm.  716,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
(703-305-7889). 

SUFFLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Ftrngidde,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  fungicide, 
benomyl,  available  as  Benlate  50WP 
(EPA  Reg.  No.  352-354)  irom  E.  L  du 
Pont  de  Nemours  Co.,  to  control 
Sclerotinia  stem  rot,  caused  by 
Sclerotinia  sclerotionan,  on  up  to  15,000 
acres  of  canola  in  Kentucky.  Information 
in  accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request 

According  to  the  Applicant 
Sclerotinia  has  a  broad  host  range, 
including  weed  hosts  and  vegetable 
crops  which  are  commonly  grown  in 
rotation  with  canola.  The  fiuigus 
produces  hard  resting  structures, 
sclerotia,  that  live  from  4  to  6  years  in 
the  soil  Short  rotations  of  susceptible 
crops  have  resulted  in  a  buildup  of 
Sclerotinia  in  the  soil  i^ich  can  result 
in  a  severe  stem  rot  outbreak  if  weather 
during  the  tvtro  weeks  prior  to  flowering 
(usually  mid  to  late  April)  it  oool  and 
wet.  Under  these  conditions,  the 
sclerotia  germinate,  producing  small 
mushroom-like  fruiting  bodies,  known  as 
apothecia,  that  release  millions  of 
airborne  spores,  which  infect  the  canola 
blossoms.  According  to  the  Applicant 
there  are  no  pesticides  currently 
registered  for  the  control  of  Sclerotinia 
stem  rot  on  canola  in  the  United  States, 
and  without  an  effective  control,  yield 
losses  of  up  to  60  percent  could  result  if - 
stem  rot  outbreaks  occur  this  season, 
llie  potential  dollar  loss  without 
benomyl  during  the  1992  season  could 
approach  $1  million. 
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A  single  groaod  or  aerial  ai^cation 
of  benomyl  will  be  appbed  at  a 
maximum  rate  of  075  powkds  of  active 
ingredient  per  acre  during  the  30  percent 
bloom  stage  if  the  prececbiog  two  weeks 
are  cool  and  wet  Ground  applicatioiia 
will  be  made  in  ten  to  twelve  gallons  of 
water  per  acre.  Aerial  an>licatians  will 
be  made  using  five  gallons  of  water  per 
acre.  A  maximum  of  11,250  pounds  of 
active  ingredient  may  be  needed  to  treat 
a  maximimi  of  15,000  acres.  Applications 
will  be  completed  by  June  1, 1992. 

Benomyl  was  referred  to  Special 
Review  in  December  of  1977  because  of 
its  mutagenic,  teratogenic, 
spennatogem'c,  and  acute  aquatic 
effects.  The  Special  Review  process  was 
completed  on  October  20, 1962.  and  the 
decision  was  made  to  require  use  of 
either  cloth  or  commercially  available 
disposable  dost  masks  by  mixer/loaders 
of  benomyl  intended  for  aerial 
appbcatioB  and  to  require  that 
re^striants  of  benom^  prodacts  conduct 
field  monitoring  studies  to  identify 
residues  that  may  enter  aquatic  sitea 
after  use  on  rice. 

This  notice  does  not  constitute  a 
deciaion  by  EPA  on  the  apphcation 
itself.  The  regulations  governing  section 
18  require  that  the  Agoicy  potash 
notice  of  receipt  in  the  Padaral  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  use  of  a  pesticide  which 
contains  an  active  ingredient  which  has 
been  the  subject  of  a  Special  Review 
and  is  intended  for  a  use  that  could  pose 
a  risk  similar  to  the  risk  posed  by  any 
use  of  a  pesticide  which  is  or  has  been 
the  subject  of  a  Special  Review  [40  CFR 
166.24  (a](5)I. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Kentucky  Department  of  Agriculture. 

Dated  December  la  1991.  | 

Anne  E.  Umiaay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  92-179  Filed  1-7-92;  8:45  ami 


[OPP-2S006Cr  FRL  400»-7) 

NoMsMiofi  to  ttM  Soeratwy  ol 
Agrieulluffo  of  a  Fhwi  PMttddi  Export 


AOBKV:  EnvironiMBtal  Protectioo 
Agency  (EPA). 


UMI 


action:  Notification  to  the  Secretary  of 
Agriculture. 

SUMMARY:  Notice  is  given  pursuant  to 
section  25(a)(2MB}  of  the  Federal 
Insecticide.  Fungicide,  and  Rodeaticide 
Act  (FIFRA),  that  the  Administrator  of 
EPA  has  forwarded  to  the  Secretary  of 
Agriculture  EPA's  final  pesticide  export 
policy  statement 

FOR  RWTHER  IMFORMATIOM  CONTACT:  By 
mail:  Deborah  Hartman.  office  of 
Pesticide  Programs  {H7501C), 
Environmental  Protection  Agency,  401 M 
St..  SW..  Washington.  DC,  20460.  or 
telephone  (703)  305-7102.  facsimile  (703) 
305-8244. 

8UPPIXMENTARY  INFORMATION:  Under 
FIFRA  section  25(a)(2)(B).  the 
Administrator  of  EPA  has  forwarded 
EPA's  final  pesticide  export  policy 
statement  to  the  Secretary  of  Agriculture 
for  comment.  In  accordance  widi  section 
25,  if  the  Secretary  of  Agriculture 
comments  in  writing  within  15  days 
after  receipt  of  die  poh'cy  statement  the 
Administrator  must  include  the 
comments  in  the  Federal  Registat.  with 
the  final  policy  statement  if  requested 
to  do  so  by  the  Secretary  of  Agriculture. 
If  the  Secretary  does  not  commmt 
within  15  days  after  receipt  of  the  final 
policy  statement  the  Administrator  may 
sign  the  policy  for  publication  in  the 
Federal  Segistar  at  any  time  after  the  15 
day-period  notwithstanding  the 
foregoing  3&-day  time  requirement 

As  required  by  FIFRA  section  25(a)(3}, 
this  final  policy  has  been  forwarded  to 
the  Committee  on  Agriculture  of  the 
House  of  Representatives,  and  the 
Committee  on  Agriculture  and  Forestry 
of  the  Senate, 

As  required  by  FIFRA  sectiMi  25(d).  a 
copy  of  this  final  policy  statement  has 
also  beoi  forwarded  to  the  Scientific 
Advisory  PaneL 

Dated:  December  31. 1981. 

Douglas  D.Caii4it 

Director,  Office  of  Pesticide  Programs. 

[PR  Doc.  92-361  Filed  1-7-S2;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-92S-DR1 

Rapubllc  Of  tho  MarahaR  rstamte; 
Amendmant  to  Nottca  of  a  Ma|or 
Diaastar  Declaration 

December  28. 1901. 
AQENCV:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


f.  Thia  notice  amends  the  notice 
of  a  najor  disaster  for  tfaa  RepuUic  of 
the  MarsbaU  Islands  (FEMA-e2S4}R), 

dated  December  7, 1991,  and  related 

determinations. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott  Disaster  Assistance 
Programs.  Federal  Emergency 
Managem«it  Agency,  Washington,  DC 
20472(202)646-3614. 

NOTICE  the  notice  of  a  major  (Ksaster  for 
the  Republic  of  the  Marshall  Islands, 
dated  December  7. 1991,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  l4esident  in  his  declaration  of 
December  7, 1991: 

Namu  AtoO  and  the  island  of  Lib  for 
Individual  Assistance  and  Pubhc  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Ricnafa  W.  Kitiuiu, 

Deputy  Associate  Director,  State  and  Local 
Pmgrama  and  Support  Federal  Eiaeigency 
Management  Agency. 

|FR  Doc  92-371  Filed  1-7-S2;  8:45  am) 


[FEMA-MO-ORl 

Tnss(  AntMWMeiit  to  s  Hafoc 


AQENCV:  Federal  Emergency 
Management  Agency. 

action:  Notice. 


summary:  This  notice  am«)ds  die  notice 

of  a  major  disaster  for  the  State  of 
Texas  (FEMA-030-J)R).  dated  December 
26, 1991.  and  related  determinations. 

a 

dated:  December  31. 1991. 

FOR  FURTHER  INFORMATION  CONTACH 

Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472  (202)  646-3606. 

NOTICE:  The  notice  of  a  ma  jm  disaster 
for  the  State  of  Texas,  dated  December 
26. 1991.  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  eatastrof^  dedaied  a 
major  disaster  by  the  President  hi  his 
declaration  of  December  28, 1991:   - 

The  cogBtfes  of  Bsnet  Coleman.  FajreOs^ 
Liberty.  LiaaalaiM.  Uano.  Parinr,  and 
WhettoB  for  hidiTiuBH  AsustaBce. 
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(Catalog  of  ttitni  DcMMotte 
8M16.  DiMBtar  AaoMuiea^) 
Grant  C. 


No. 


A$80ciateDinclor.  Slatttmd  Local  PmgnoBB 
and  Support,  Federal  Emergency 
Kfanageateat  Agency. 
[PR  Doc.  g2-372  Filed  1-7-02: 8^  oni 


(FEMA-nO-DR) 

IMor  DISMlMf  DedmHon 

Decctbei'  »1,  IWi. 
AOINCV.  Federal  Emerg&acy 
Management  Agency. 
action:  Notice. 

■UMMAWy.  Thia  notice  amende  tiw  notice 
of  a  B^or  diaaater  fox  the  State  of 
Texaa  (FEMA-430-DR).  dated  December 
26. 199i  and  related  determinatioos. 
NM  RMTHBI WFOMMTION  contact: 
Neva  K.  Elliott,  Disaster  Assistance 
Propams,  Fedwal  Emergent^ 
Management  Agency.  Washinglon,  DC 
20472  (202)  646-3614. 
Nonce  The  notice  of  a  me^or  disaster 
for  die  State  of  Texas,  dated  December 
26, 1991.  is  hereby  amended  to  include 
the  foUowuig  areas  among  those  areas 
determined  to  have  been  adversely 
affectml  by  the  catasbtiphe  declared  a 
major  disaster  by  the  Preaident  in  hie   - 
dedaration  of  December  28. 1991: 

The  counties  of  Bumet,  Coleaen.  Payette. 
Liberty,  Umeetones  Uano,  Patfcer.  aad 
Wharton  lisr  Indivblual  Assistaiioe. 
(Catalog  of  Federei  Donettic  AMietance  Na 
83.510,  OiMMter  Aasislaace.) 
Grant  CI 


AeeocAiteDireetor,  State  and  Local  Pn^xuu 

andSiiipportndemlEinugemaf  hkmggememl 

Agency. 

{FR  Doc  tt-«7S  Red  1-7-aft  MS  aa) 


FEDERAL  MARITWE  COmilSSIOII 

Port  AuOiwIlf  of  Nnr  Yoffc  JMid  Nmv  ' 
itwnwfi  A9>*oinwii|S|  nMa 

The  Federal  Maiitinie  CommisakMi 
hereby  gives  netioe  of  die  filing  of  the 
foUowdog  ayeement(a)  pocsMat  to 
section  &of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  •greeaent  at  the 
Waridngtan,  DC  Office  of  the  Federal 
Maritiffle  Commission.  1100  L  Street 
NW.,  room  108ZS.  hCetestedpertiee  may 
subenit  comments  on  each  ayeement  to 
the  Secretary,  Federal  Maritime 
ComndsekM.  Waahta^teo,  DCaoSTS, 
widilBlO  dqrt  after  Oe  dalaef  dw 
Federal  Ragbtar  in  which  diia  notice 
appears.  Tho  requirements  for 


comments  ate  bNBid  in  {  87X1101  of  title 
40  of  dw  Code  of  Federal  Regalatione. 
Interested  persona  should  coMuk  this 
section  before  coamunicatiag  with  the 
Commiseion  regarding  a  pending 
agreement. 

Agreement  No.:  021-000861-4)05. 

TiUe:  Port  Andiority  of  New  York  ft 
New  Jersey /Universal  Maritime  Service 
Corp.  Lease  Agreement 

Ptirties: 

Port  Authority  of  New  York  ft  New 
Jersey  ("die  Port  Authority"), 

Universal  Maritime  Service  Corp. 
fUJ^tS."). 
.    Synopsis:  This  Agreement,  filed 
December  28, 1991.  provides  for 
modifications  to  the  lease  rental 
agreement.  It  amends  the  crane 
agreement  between  the  Port  Authority 
andUALS. 

Agreement  No.:  224-010730-004. 

Title:  City  of  Loo  Angeles/Los 
Angdes  Cndse  Ship  Tenainala  Lease 
Agreement. 

Partiee: 

City  of  Los  Angeles, 

Los  Angeles  Cndse  Ship  Terminala. 
IncCLACST"). 

Synopsis:  The  agreement.  fileQ 
December  28, 1001,  provides  for  the  use 
of  Berths  90-03  by  LACST.  The  tenn  of 
the  agreement  is  five  yean.  Purpoaes. 
uses,  ri^  to  saUease  and  terms  of 
compensation  are  included. 

Agreement  Noj  224-20044S-00L 

TitJe:  Port  of  Portiand/I^rBadai 
Merchant  Marine  Co..  Ltd.  TBTBlnal  Use 
Agreement. 

Parties: 

PortofPordand. 

Hyundai  Merchant  hiarine  Co..  Ltd. 

Syaopsas:  The  agreeonrt.  ttad 
DeoBmber  26,  liOl  providee  Cor  an 
extensioifcof  the  terms  of  the  agreemoat 
dirou^  29  Febraaiy  1902.  AModnr 
terms  and  conditiona  of  the  oiigfaial 
Agreement  raaaain  the  i 


Agreement  Noj  224-200448-001. 
Title:  Pott  of  Pordand/Nlppon  Yusen 
Kaisha  Terminal  Use  Agreement 
Forties: 

PortofPratland. 
Nippon  Yusen  Kaisha,  Ltd. 

Synopsis:  This  agreement  filed 
Deosmber  26. 1001.  provides  for  an 
extension  (rf  die  terms  of  the  agraeoient 
dutni^  28  February  1902.  Alt  odMr 
tenas  and  ooodittaBaof  dM  originat 
Agreeoaeot  remain  the  I 


i4yu>iiliuii<Mv«8»-200600  OOL 
7/t/e;  Pbrt  of  OaUand/NlpiKai  Yi 

it 


Nippon  Yusen  Kaisha  PNYK^ 
Nephne  Orient  Una.  Ltd.  rnOLl. 

Synops/A.-  This  agreement  Qed 
December  26, 1991,  provides  for  the 
preferential  agreement  of  certain  marine 
terminal  facilities  in  the  Port's  Outer 
Harbor  Terminal  Area.  It  assigns  NOL, 
Ltd  as  a  Joint  assignee,  with  NYK. 

Agreement  No.:  23A  200600  002. 

Title:  Port  of  Oakland/Nippon  Yasen 
Kaisha/Neptune  Orient  Lines 
Preferential  Terminal  Agreement 

Parties: 

Port  of  Oakland  ("PofTJ. 

Nippon  Yusen  Kaisha  ("NYK"). 

Neptune  Orient  Lfaie,  Ltd.  ("NOL"). 

Synopsis:  This  agreement  filed 
December  26, 1991.  provides  for 
modifications  to  the  preferential 
assignment  of  certain  marine  teminal 
facilities  in  the  Port's  Outer  Harbor 
Terminal  Area.  Hose  amendments 
concern  (i)  conforming  modificatione  to 
the  proviskms  defining  primary  use.  (ii) 
compensation  terms,  and  (iii) 
assigimient  of  the  agreement  to  Yusen 
Terminals,  Ina 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  |aMary  1 1982. 
loeeph  C  PaOdng. 
Secretary. 
[FR  Doc.  B2-3»  Filed  l-7-«ik  8e4S  am) 


Asfianr 

Port  of  Oakland  ('Vort'*). 


Notice  Is  hereby  given  that  the 
following  appbcants  have  filed  with  the 
Fe<teral  Maritime  Commission 
applications  for  licetises  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  ai^.  1718 
and  48  CFR  part  810). 

PersoM  knowfing  of  any  reason  why 
any  of  the  followiii^  applkaats  should 
not  receive  a  liceiue  are  requested  to 
contact  the  Offioe  of  Flrei^t  Forwarders 
Federal  Maritime  Commission. 
Washington.  DC  20673. 

Import  Trade  Servkes.  Inc.  12605 1-ia 
Suite  401.  Houston.  TX  7701S. 
Officer  Mmy  Ann  Melancon. 
Presldsot 

Chaseman  ft  SoUazio,  Inc.  1  Bdgewatar 
Plaza,  Stotan  Uaod  NY  10106. 
Offlcarr  Kkhaid  Chaaamaa. 
Preaidanl/DifaGtor/Stoekholdaiv 
Sahrator  SoUaato.  Rxacothw  Vtoe 
President  Laereda  Fkedano.  Vlca 
President/Oifector/StoGkholder. 

Brunswick  IttlBCBatteaai  toe  14 

KaMMdy  Blvd.  B.  Braniwkk.  New 
Jersey  80816.  ? 

OEBcerK  Joeeph  Zagariello,  President/ 
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Director/Stockholder.  Julian 

Santana,  Secretary /Treasury/ 

Director/Stockholder. 
Richard  C.  Forte,  44  Beaumont  Ave., 

Massapequa,  NY  11748.  Sole 

Proprietor. 
Paul  M.  Tiger,  HI,  636  Valle  Vista  Ave.. 

Vallejo.  CA  94590.  Sole  Proprietor. 
Freight  Management  Services,  Inc.,  200 

West  Thomas  St..  Suite  305,  Seattle, 

WA  98119. 
Officers:  Douglas  K.  Wickre.  CEO/ 

Director/Stockholder,  Gail  E. 

Wickre,  Secretary/Director/ 

Treasurer/Stockholder,  David  A. 

Mayo,  President/Director. 
Robert  J.  Semany  &  Co.  dba  Altransco, 

930  E.  Lafayette  Blvd..  Suite  203, 

Detroit,  MI  48207. 
Officer  Robert  J.  Semany.  President. 
D  ft  S  Movers.  Inc..  1806  Enterprise 

Blvd.,  West  Sacramento,  CA  95691. 
Officers:  Sharon  K.  Hopkin,  President/ 

Secretary/Chief  Financial  Officer, 

Dean  S.  Mopkins,  Vice  President/ 

Stockholder,  Joyce  L  Carter,  Vice 

President. 
Frennea  International,  Inc.,  80  St. 

Michael  St..  Suite  315,  Mobile, 

Alabama  36601. 
Officer  Barbara  O.  Frennea, 

President. 
Mitsui-Soko  (U.S.A.]  Incorporated,  One 

World  Trade  Center,  Suite  1701, 

New  York.  NY  10048. 
Officers:  Kazuo  Tamura,  President/ 

Director,  Shinichiro  Sasao,  Vice 

President/Director,  Michiko  Ito 

Crampe,  Secretary. 

By  the  Federal  Maritime  Conlinissicm. 
Dated:  January  2, 1992. 

|oa«ph  C  PoQdng, 

Secretary. 

[PR  Doc.  92-293  Filed  1-7-92;  8:45  am] 

MUJNQ  COOC  «730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES     | 

Health  Care  Hnancing  Adihinictratlon 

Public  inf  onnation  Collection 
Requirementa  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

agency:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511). 


1.  Type  of  Request  Reinstatement; 
Title  of  Information  Collection:  Request 
for  Certification  as  a  Supplier  of 
Portable  X-ray  Services  Under  the 
Medicare/Medicaid  Program  and 
Portable  X-ray  Survey  Report;  Fonn 
Numbers:  HCFA-1880  and  HCFA-1882; 
Use:  Form  HCFA-1880  is  an  application 
completed  by  suppliers  of  portable  X- 
ray  equipment  requesting  participation 
in  the  Medicare/Medicaid  programs. 
Form  HCFA-1882  is  the  survey  report 
form  used  to  determine  if  suppliers  of 
portable  X-ray  equipment  meet 
requirements  necessary  to  participate  in 
the  Medicare/Medicaid  programs; 
Frequency:  Biennially;  Respondents: 
State/local  governments;  Estimated 
Number  of  Responses:  250;  Average 
Hours  per  Response:  1.75;  Total 
Estimated  Burden  Hours:  438. 

2.  Type  of  Request-  Reinstatement; 
Title  of  Information  Collection: 
Medicare  Renal  Dialysis  Facility  Cost 
Report;  Form  Number  HCFA-265:  Use: 
This  form  provides  for  the 
determinations  and  allocation  of  costs 
to  the  components  of  the  facility  in  order 
to  establish  a  proper  basis  for  Medicare 
reimbursement;  Frequency:  Annually; 
Respondents:  Businesses/other  for  proRt 
and  small  businesses/organizations; 
Estimated  Number  of  Responses:  1,281; 
A  verage  Hours  per  Response:  196;  Total 
Estimated  Burden  Hours:  251,012. 

3.  Type  of  Request  New;  Title  of 
Information  Collection:  Physician 
Payment  Differentials  in  Group 
Practices  Survey;  Form  Number  HCFA- 
R-23;  Use:  This  survey  will  identify  and 
describe  innovative  physician  payment 
mechanisms  in  physician  group 
practices.  Criteria  used  by  physicians 
can  be  used  by  HCFA  in  making  policy 
decisions  on  physician  pajonent  reform; 
Frequency:  One-time;  Respondents: 
Individuals/households;  Estimated 
Number  of  Responses:  135;  Average 
Hours  per  Response:  3.11;  Total 
Estimated  Burden  Hours:  420. 

4.  Type  of  Request  Revision;  Title  of 
Information  Collection:  Request  to 
Establish  Eligibility  in  the  Medicare/ 
Medicaid  Program  to  Provide  Outpatient 
Physical  Therapy  and/or  Speech 
Pathology  Services  (OPT/SPS)  and 
OPT/SPS  Survey  Report;  Form 
Numbers:  HCFA-1856  and  HCFA-1893; 
Use:  The  HCFA-1856  is  completed  to 
request  participation  in  the  Medicare/ 
Medicaid  Programs;  the  HCFA-1893  is  a 
survey  report  used  by  State  agencies  to 
record  data  collected  from  an  on-site 
visit  to  determine  facility  compliance 
with  individual  conditions  of 
participation  and  report  it  to  the  Federal 
Government;  Frequency:  Biennially; 
Respondents:  State/local  governments; 


Estimated  Number  of  Responses:  650;     ^ 
Average  Hours  per  Response:  1.75;  Total 
Estimated  Burden  Hours:  l.lSa 

5.  Type  of  Request  Extension;  Title  of 
Information  Collection:  Information 
Collection  Requirements  in  42  CFR 
447.53(d).  Imposition  of  Cost  Sharing 
Charges  Under  Medicaid;  Form  Number 
HCFA-R-53;  Use:  This  ii^ormation 
collection  requirement  requires  States  to 
include  in  their  Medicaid  State  Plan, 
their  provisions  for  imposition  of  cost 
sharing  on  the  categorically  and 
medically  need;  Frequency:  Annually; 
Respondents:  State/local  governments; 
Estimated  Number  of  Responses:  54; 
Average  Hours  per  Response:  50;  Total 
Estimated  Burden  Hours:  2,700. 

6.  7"j77e  of  Request  Revision;  Title  of 
Information  Collection:  Home  Health 
Agency  (HHA)  Medicare  Cost  Report; 
Form  Number  HCFA-1728;  Use: 
Providers  of  home  health  services  under 
the  Medicare  program  submit  annual 
information  to  achieve  settlement  of 
costs  for  health  care  services  to 
Medicare  beneficiaries.  This  cost  report 
is  needed  to  determine  the  amount  of 
reimbursable  cost,  based  upon  the  cost 
limits,  that  is  due  these  providers; 
Frequency:  Armually;  Respondents: 
Businesses/other  for  profit  and  non- 
profit institutions;  Estimated  Number  of 
Responses:  4.150;  Average  Hours  per 
Response:  160;  Total  Estimated  Burden 
Hours:  664,000. 

7.  Type  of  Request  Nev/;  Title  of 
Information  Collection:  Qinical 
Laboratory  Improvement  Act  Budget 
Workload  Reporting  Forms;  Form 
Numbers:  HCFA-102. 103. 105;  Use:  The 
information  collected  on  these  forms 
will  be  used  by  HCFA  in  determining 
the  amount  of  Federal  reimbursement 
for  compliance  surveys.  Use  of  the 
information  includes  program 
evaluation,  audit,  budget  formulation 
and  budget  approval;  Frequency: 
Armually/Quarterly;  Respondents: 
State/local  governments;  Estimated 
Number  of  Responses:  265;  Average 
Hours  per  Response:  16.4;  Total 
Estimated  Burden  Hours:  4,346. 

Additional  Information  or  Comments: 

Call  the  Reports  Clearance  Officer  on 
410-966-2068  for  copies  of  the  clearance 
request  packages.  Written  comments 
and  recommendations  for  the  proposed 
information  collections  should  be  sent 
directiy  to  the  following  address:  OMB 
Reports  Management  Branch.  Attention: 
Allison  Eydt.  New  Executive  Office 
Building,  room  3208.  Washington.  DC 
20503. 


UMI 
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Dated:  Decesbar  M,  IQM.    '  - 
GdlR-WllHiricy, 

Adminiatntor,  ffealth  Can  Knoackig 
AawKUttntun, 
(FR  Doc.  9e-88S  KM  l-7-«:  8«  aal 


DEPARTMENT  OF  H0U8INQ  AND 
URBAN  DEVELOPMENT 

Office  of  AdininMrallon 

[DoctMtNaN-92-3373]  ' 


Noltoo  of  SMbmlMloii  of  PrapoMd 
mf onnatton  ColtocliOA  to  0MB 

AOENCV:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  OfHce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwoiii 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

ADORCSS:  Interested  persons  are  invited 
to  submit  comments  reg«iding  this 
proposal.  Ck)mments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
femufer  Main,  OMB  Dedc  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  BuUcting.  Washington. 
DC20603. 

TOR  njRTHDI  MPOmiATION  contact: 
Davids.  Cristy.  R^wrts  Management 


Officer,  Department  of  Houring  and 
Urban  Development  451 7th  Street 
Southwest  Washintftnn.  DC  ZMIO, 
telephone  (202)  7Q6-00Ba  Tills  is  Hot  a 
toU-feee  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0M9  may  be  obtained 
from  Mr.  Cristy. 


SUPfLEMCNTARV  MTONMATION:  Tlie 

Department  has  tabmitted  the  pn^KMal 
for  the  collection  of  huunnation.  as 
described  below,  to  OMB  for  review,  as 
required  by  die  Paperwork  Reduction 
Act  (44  U.S.C  chapter  S5). 

The  Notice  lists  the  foUowfaig 
information:  (1)  The  title  of  the 
information  oellaction  proposal;  (2)  the 
office  erf  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5]  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  win  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  freqiaencgr  of  reqmsse.  and 
hours  of  respooM:  (8)  whether  the 
proposal  is  new  or  an  eictenrioii. 
reinstatement  or  revision  of  an 
information  collection  requirement:  and 
(9)  the  names  and  telei^mie  numbers  of 
an  agenqr  official  fandliaf  with  the 
proposal  and  of  the  CMB  Desk  Officer 
for  the  Department 


AMlHny.  Sectton  9Uf  of  tlw  Pipenwm 
Redttctioa  Act  44  U&C  3107;  Sectian  7(4  of 
the  Deparlawal  of  Howriag  aad  UfbM 
Dewlnpaiint  Act  42  U.S.C  «M(d). 

Dated:  Depwibst  V,  ttt 

Kay  Weaver. 

Acting  Dinetor,  htfannatiom  RMOurcm  ■ 
Maoogtwiutt  Policy  tntd  Monaguntnt 
DMtkm. 

Notice  of  Snhmlsekin  of  lYopoeed 
Infonnatton  CoUectlon  to  OMB 

Proposal:  General  Conditions. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Informatioo  and  it»  Propoeed  Use:  The 
form  is  required  for  construction 
contracts  awarded  by  Public  Housing 
Agencies  (PHAs)  and  Indian  Housing 
Authorities  (IHAs).  The  form  includes 
those  clauses  required  by  OMB's 
common  rale  on  grantee  procurement 
implemented  at  HUD  hi  24  CFR  85^6. 
HUD  program  regulations  on  grantee 
procurement  and  HUD  Haadbooics 
miplementing  those  regulations.  Tne 
form  is  used  by  PHAs  and  IHAs  fai 
solicitations  to  provide  necessaiy 
contract  clauses,  If  the  form  were  not 
used,  PHAs  and  IHAs  would  be  unaUe 
to  enforce  their  contracts. 

Form  Number  HOD-iSTO. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submissioa:  On 
Occasion. 

Reporting  Burden: 


FfeQuifioy  ef 


vn 


Total  Estimated  Burden  Hours:  974 
Status:  Reinstatement 
Contact'  WilHam  Thorsoa  HUD.  (202) 
708^708:  Jennifer  Main.  OMB,  (202)  388- 

easa 

Dated  December  27.  UHL 
(FR  Do&  82-2W  nied  l-7-«t  fttt  am) 


[DoGkalN&N-88-88721 

PiOnCO  Oi  suomiiiion  oi  rropos^ 
liifof  iMtlon  CoMcMoo  to  OMB 

AOmcv:  OfBce  of  Administration.  HUD. 
action:  Notice. 


r.  The  proposed  infoniiation 
collection  requirement  described  below 
has  been  submittBd  to  ttie  Office  of 
Management  and  Budget  (OMQ)  fbr 


review,  as  required  by  the  Paperworic 
Reduction  Act  The  Department  to 
soliciting  public  comments  on  the 
subject  propoeaL 


;  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal  Comments  should  refisr  to  the 
proposal  by  name  and  should  be  sent  to: 
Jennifer  Main.  OMB  Desk  Officer.  Office 
of  Management  and  Budget  New 
Executive  Office  Building.  Washington. 
DC  20508. 


IT10H  CONTACTS 
Oevid  8.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451 7th  Sfreet 
Southwest  Waridngton.  DC  20410. 
telephone  (208)  708-OOBa  lUs  it  not  • 
toll-free  niunber.  Copies  of  the  proposed 


forms  and  other  availabb  docuneots 
submitted  to  OMB  may  be  obtained 
from  Mr.  Qisty. 


r ARV  mtomIatiom:  The 
Department  has  sabmlttad  the  propoed 
for  the  collection  of  iiifuimation.  as 
deeoribed  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reductioo 
Act  (44  US.C  chapter  3^. 

The  Notice  Usts  die  foUowfaig 
information:  (1)  The  tide  of  the 
taifonation  collection  proposal  (2)  the 
ofBce  of  the  agency  to  collKt  the 
informaOon:  (3)  die  description  of  die 
need  for  the  infoimation  aiid  its 
proposed  use;  (4)  the  aganqr  fbcm 
number,  if  applicable;  (5)  what  memben 
of  die  pttUic  will  be  affected  by  die 
proposal  (6)  how  frequently  infomadoa 
submissions  wiQ  be  required;  (7)  an . 
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estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  0MB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reducti'on  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 


Exisling  CHSP  Program: 

Participant  application  to  CHSP. 

Budge!  tubnwaion 

Anrtual  program  reports .. 

Revisad  CHSP  Program: 


Dated:  December  10, 1991. 

John  T.  Muiphy, 

Director,  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  CoUectioD  to  OMB 

Proposal:  Monitoring  and  Technical 
Assistance  Handbook  for  the 
Congregate  Housing  Services  Program 
(CHSP  4640.1  (10/83),  4640.1  Change  1 
(12/84),  4640.1  Change  2  (11/65),  4640.2 
to  CHSP  (FR-3092). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 


information  is  needed  for  regular 
reporting  for  biennial  renewals,  no-cost 
extension,  updates  and  narratives 
needed  to  meet  grant  terms.  This  report 
must  be  filled  out  by  tenants  in  order  for 
grantees  to  determine  their  eligibility  for 
benefits.  The  information  is  used  by 
HUD  to  monitor  reports  and  guidelines. 

Form  Number  None. 

Respondents:  Individuals  or 
households  and  state  or  local 
governments. 

Frequency  of  Submission:  On 
occasion,  semi-annually  and  annually. 

Reporting  Burden: 


Number  of 
respondents 


.^      Frequencyof      ^      Houraper 
^       .response         ^       response 


Burden 
hours 


Rapona  (Budget,  Semiannuai,  AnnuaO  — 
Particjpant  applications  to  revised  (CHSP). 


58 

2 

5 

580 

58 

1 

3 

174 

58 

1 

3 

174 

ISO 

1 

14 

2,100 

SO 

4 

2JS 

500 

1.800 

1 

4 

7,200 

Total  Estimated  Burden  Hours:  10,728. 

Status:  Revision. 

Contact:  Jerold  Nachison.  HUD,  (202) 
706-3291,  Jennifer  Main,  OMB,  (202)  395- 
6880.  1 

Dated:  December  10, 1981.    ' 
|FR  Doc  92-299  Filed  1-7-02;  8:45  am] 

I  coot  4210-01-M 


Office  of  Assistant  Secretary  for 
Communfty  Planning  and 
Development 

[Docket  No.  N-91-3351;  FR-3181-N-01] 

Community  Development  Special 
Purpoce  Grants;  FY  1992  Funding 

AOENCV:  Office  of  the  Assistant 
Secretary  of  Community  Planning  and 
Development,  HUD. 
ACTKNC  Notice  of  fiscal  year  1992  funds. 

summary:  Section  570.400(h)  of  24  CFR 
part  570  provides  that  HUD  will  publish 
each  year  the  amount  of  funds  available 
for  the  special  purpose  grants  authorized 
by  each  section  under  subpart  E  of  part 
570.  The  purpose  of  this  Notice  is  to 
announce  those  funds  appropriated  by 
the  Congress  for  Fiscal  Year  1992  for  the 
various  categories  of  special  purpose 
grants  under  section  107  of  the  Housing 
and  Community  Development  Act  of 
1974. 

KM  RMTHCR  N^OflMATKM  CONTACT: 
For  Insular  Areas:  Maria  B.  Ratcliff, 
Office  of  Block  Grant  Assistance, 
Department  of  Housing  and  Urban 


Development,  room  7184,  Washington. 
DC  20410,  Telephone:  (202)  708-1322: 
TDD:  (202)  708-1322. 

For  Other  Categories:  Lyn  T. 
Whitcomb,  Director,  Technical 
Assistance  Division,  Office  of  Technical 
Assistance,  room  7150,  Department  of 
Housing  and  Urban  Development, 
Washington.  DC  20410,  Telephone;  (202) 
708-3176.  TDD  (202)  708-3176. 

None  of  these  numbers  is  toU-ft-ee. 

supplementary  information:  Section 
105(c)  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
(Pub.  L  101-235]  added  subsection  (f)  to 
section  107,  "Special  Purpose  Grants",  of 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5307).  Subsection  (f)  requires  the 
promulgation  of  selection  criteria  for  the 
award  of  special  purpose  grants,  and  the 
publication  of  the  criteria  along  with 
any  notification  of  availability  of 
amotmts  for  those  grants. 

The  Department  supplemented  these 
requirements  when  it  published  a  final 
rule  adding  a  new  paragraph  (h)  to  24 
CFR  570.400  (56  FR 18968,  April  24, 
1991).  Paragraph  (h)  requires  HUD  also 
to  publish  each  year  the  amount  of  funds 
available  for  each  of  the  special  ptirpose 
grants  authorized  under  subpart  E  of  24 
CFR  part  570. 

This  Notice  serves  as  the  annual 
publication  required  by  24  CFR 
570.400(h),  and  also  provides  a  brief 
description  of  each  of  the  affected 
categories  of  special  purpose  grants. 


Amount  of  Funds 

The  amount  of  funds  appropriated  for 
Fiscal  Year  1992  in  each  category  of 
Special  Purpose  Grants  is  as  follows: 


Category 


Insular  Arees<a}BO 

Community  Development  Worlc  Study.. 

HistoricaHy  Black  CoOeges  and  Uni- 
versities  

Designated  Technical  Assistance 
Grarrt 


Total 


[XjOwsfin 
millions) 


$7.0 
3.0 

4.5 

0.S 


$15.0 


Insular  Areas 

The  Insular  Areas  Community 
Development  Block  Grant  Program  is 
available,  by  statute,  only  to  a  limited 
number  of  eligible  applicants.  The 
regulations  governing  applicant 

eligibility,  distribution  of  funds,  and 

fimding  criteria  are  contained  in  24  CFR 
570.405. 

Community  Development  Work  Study 
Program 

This  program  is  governed  by 
regulations  contained  in  24  CFR  570.415. 
The  two-year  grants  to  eligible 
applicants  are  for  the  purpose  of 
providing  assistance  to  economically 
disadvantaged  and  minority  students 
who  participate  in  a  work-study 
program  while  enrolled  in  commimity 
and  economic  develoi>ment.  community 
planning,  or  community  management 
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programs.  The  Fiscal  Year  1992  funds 
will  provide  assistance  for  those 
applicants  selected  competitively  for 
awards  in  Fiscal  Year  1991,  as  indicated 
in  the  Notice  of  Fund  Availability 
(NOFA)  announcing  the  1991  and  1992 
competition  (56  FR  9574).  Those  selected 
for  1991  awards  were  announced  in  the 
Federal  Register  on  October  16, 1991  (56 
FR  51912).  Those  selected  for  1992 
awards  will  be  aimounced  shortly. 

Historically  Black  Colleges  and 
Universities 

Awards  under  this  program  are  to 
expand  the  role  and  effectiveness  of 
Historically  Black  Colleges  and 
Universities  in  addressing  community 
development  needs,  housing,  and 
economic  development  in  their 
localities,  consistent  with  the  purposes 
of  title  I  of  Housing  and  Community 
Development  Act  of  1974.  This  program 
is  governed  by  regulations  contained  in 
24  CFR  570.404  (see  56  FR  18968,  April 
24, 1991). 

A  Notice  of  Funding  Availability 
(NOFA)  for  this  program  will  be 
published  at  a  later  date  in  the  Federal 
Register.  This  NOFA  will  provide  terms 
of  the  fimding  and  evaluation  criteria  to 
be  used,  state  the  deadline  for 
submission  of  applications,  and  contain 
information  and  instructions  for 
submission  of  acceptable  applications  to 
HUD. 

Designated  Technicd  Assistance  Grant 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development 
and  Independent  Agencies 
Appropriations  Act  of  1992,  approved 
October  28, 1991  (Pub.  L 102-139). 
earmarks  $500,000  for  a  grant  to  develop 
an  integrated  data  base  system  and 
computer  mapping  tool.  "Hie  conference 
report  accompanying  that  Act  states: 
"The  conferees  are  in  agreement  that 
this  grant  is  for  the  Population  and 
Marketing  Analysis  Center  in  Towanda, 
Peimsylvania  for  mapping  projects  in 
Lackawanna  County,  Dunmore, 
Carbondale,  Tioga  County,  Wilkes-Barre 
and  Hazelton."  Because  this  grant  has 
been  designated  by  the  Congress  for  a 
speciRc  applicant,  there  will  be  no 
competition  for  these  funds. 

Antiiacity:  Title  I,  Housing  and  Community 
Development  Act  of  1974  (47U.S.C  5301- 
5320);  Sec.  7(D),  Department  of  Housing  and 
Urban  Development  Acts  (42  V&C  3535(d)). 

Dated:  December  23, 1991. 
Anna  Koodratas. 

AssiBtant  Secretary  for  Community  Plaiming 
and  Devehoment. 
(FR  Doc.  9«-30Q  Filed  1-7-92;  a:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

[AZ-050-7122-14-X21S:  AZA-0S4-92-2] 

Aritona:  Tamporary  Cloaura  of 
Salactad  Public  Landa  In  La  Paz  COn 
AZ 

AOENCV:  Bureau  of  Land  Management. 
Interior. 

action:  Temporary  Closure  of  Selected 
Public  Lands  in  La  Paz  County,  Arizona, 
During  the  Operation  of  the  1992  SCORE 
Parker  400  Off-Highway  Vehicle  Race. 

auMMAllv:  The  District  Manager  of  the 
Yuma  District  announces  the  temporary 
closure  of  selected  public  lands  under 
its  administration.  This  action  is  being 
taken  to  provide  for  public  safety  and 
prevent  unnecessary  environmental 
degradation  during  the  official  permitted 
running  of  the  1992  SCORE  Parker  400 
off-highway  vehicle  race. 
DATES:  January  23, 1992.  through  January 
26, 1992. 

FOR  niRTHER  INFOMIATKM  CONTACT: 

Bureau  of  Land  Management  Ranger 
Rob  Smith  or  Outdoor  Recreation 
Planner  Myron  McCoy,  Havasu 
Resource  Area,  3189  Sweetwater 
Avenue,  Lake  Havasu  City,  Arizona 
86403, 602-855-8017. 

tUPPLEMENTAiiv  mTONMATiON:  Specific 
restrictions  and  closure  periods  are  as 
follows: 

Designated  Conne 

1.  The  portion  of  the  course  comprised 
of  Bureau  of  Land  Management  lands, 
roads,  and  ways  south  of  the  Bill 
Williams  River,  east  and  north  of 
Highway  72,  and  west  of  Wenden  Road 
is  closed  to  public  vehicle  use  from 
midnight  Wednesday,  January  22, 1992, 
to  noon  Sunday,  January  26. 1992 
(Mountain  Standard  Time). 

2.  Vehicles  are  prohibited  from  the 
following  four  wilderness  areas  and  one 
wilderness  study  area: 

a.  AZ-050-12  (Gibraltar  Mountain). 

b.  AZ-050-15A  (Swansea). 

c.  AZ-060-71  (Buckskin  Mountains). 

d.  AZ-050-17  (East  Cactus  Plain). 

e.  AZ-05O-14A/B  (Cactus  Plain 
Wilderness  Study  Area). 

3.  The  entire  area  encompassed  by  the 
designated  course  and  all  areas  within  1 
mile  outside  the  designated  course  are 
closed  to  all  vehicles  except  authorized 
and  emergency  vehicles.  Access  routes 
leading  to  the  course  are  closed  to 
vehicles.  All  closed  routes  will  be 
posted  throu^out  the  cloeuie  period. 

4.  Spectator  viewing  is  limited  to  two 
designated  q>ectator  areas  located  at: 


a.  South  of  Shea  Road  (approximately 
6  miles  east  of  Parker,  Arizona). 

b.  Bouse  Road,  also  known  as 
Swansea  Road  (about  iVi  miles  north  of 
Bouse,  Arizona). 

Camping  is  allowed  only  in  the  two 
designated  spectator  areas.  Vehicle 
travel  or  parking  outside  these 
designated  locations  is  prohibited.  All 
vehicles  operated  within  these  two 
locations  shall  be  legally  registered  for 
street  and  highway  operation.  No  off- 
highway  vehicle  use  is  permitted  in  the 
race  area.  Spectators  should  not  bring 
their  off-highway  vehicles  to  the  race  as 
this  activity  is  prohibited. 
.  5.  Vehicle  parking  or  stopping  along 
Elouse  Road,  Shea  Road,  and  Swansea 
Road  is  prohibited  except  for  the  two 
designated  spectator  areas. 

6.  All  vehicles  operated  within 
designated  pit  areas  shall  be  legally 
registered  for  street  and  highway 
operation. 

7.  Spectators  are  not  permitted  on  the 
race  course  or  in  any  wash  used  by  the 
race  course,  including  all  of  Osborne 
Wash. 

8.  Firewood  cutting  or  collection  is 
prohibited  within  the  closure. 

Signs  and  maps  directing  the  public  to 
the  designated  spectator  areas  will  be 
provided  by  the  Bureau  of  Land 
Management  and  the  event  sponsor. 

The  above  restrictions  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  State  of 
Arizona,  or  La  Paz  County.  Vehicles 
under  permit  for  operation  by  event 
participants  must  follow  the  race  permit 
stipulations.  Operators  of  permitted 
vehicles  shall  maintain  a  maximum 
speed  limit  of  35  miles  per  hour  on  all  La 
Paz  County  and  Bureau  of  Land 
Management  roads  and  ways.  This 
speed  limit  shall  not  apply  to  vehicles 
entered  in  the  race  during  the  race  day. 
Saturday.  January  25. 1992. 

Authority  for  closure  of  public  lands  is 
found  in  43  CFR  part  6340,  subpart  8341: 
43  CFR  part  83ea  subpart  8364.1:  and  43 
CFR  part  6372.  Persons  who  violate  this 
closure  order  are  subject  to  arrest  and, 
upon  conviction,  may  be  fined  not  more 
than  $1,000  and/or  impris<Mied  for  not 
more  than  12  months. 

Dated:  December  31, 1901. 
Marvin  G.  Boyd. 

Acting  Yuma  Di$trict  Manager. 

(FR  Doc  02-285  Filed  1-7-42;  8.-4«  «nj 
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[CA-020-436a-121 


Deeigrartlon  of  Research  Natural  Area/ 
Area  of  CrWcai  Envtronmental 
Concern  (RNA/ACEC);  CaOfomla 

AOmcv:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  designation  of 
additional  acquired  land  for  inclusion  in 
the  existing  Ash  Valley  Research 
Natural  Area/Area  of  critical 
environmental  concern  (RNA/ACEC); 
Lassen  County,  California. 


r  Pursuant  to  the  authority  in 

43  CFR  8223.  the  following  recently 
acquired  land  is  designated  for  inclusion 
in  the  Ash  Valley  Research  Natural 
Area /Area  of  Critical  Environmental 
Concern  (RNA/ACEC). 

Mount  Diablo  Meridian;  Lassen  County, 
Cafifomia  I 

T.  37  N.,  R 11 E.,  aea  5,  LoU  1  and  ^  and 

SEy4NEy4. 

The  addition  of  these  12093  acres  to 
the  Ash  Valley  RNA/ACEC  will  total 
1241.51  acres  of  BLM  administered  lands 
now  within  the  designated  RNA/ACEC 

A  total  of  1120.58  acres  of  BLM 
administered  lands  were  originally 
designated  as  the  Ash  Valley  Research 
Natural  Area  (RNA)  in  a  Federal 
Register  Notice  on  Thursday,  December 
6. 1984,  Vol  49,  No.  236,  page  47660.  The 
designation  was  changed  to  the  Ash 
Valley  Research  Natural  Area/Area  of 
Critical  Environmental  Concern  (RNA/ 
ACEC)  in  a  Federal  Register  Notice  on 
Tuesday,  January  3, 1989.  Vol.  54,  No.  1. 
page  70.  The  Habitat  Management  Han 
for  the  Ash  Valley  RNA/ACEC 
recommended  acquiring  specific  private 
lands  suiqwrting  special  status  plant 
habitat  and  including  them  in  the  Ash 
Valley  RNA/ACEC  The  subject  land 
was  included  in  those  private  lands. 

This  desi^iation  is  made  for  the 
protection  of  six  special  status  plant 
spedes.  The  area  will  be  preserved  for 
research  and  education  purposes  and 
the  continued  existence  of  the  special 
status  plants  and  their  habitat 

This  area  and  management  criteria 
were  developed  through  the  planning 
process  (43  CFR  part  1610)  which 
included  three  stages  of  public 
participation.  The  resulting  document, 
the  Resource  Management  Han  Record 
of  Decision  for  the  Alturas  Resource 
Area,  signed  August  28, 1984,  published 
land  use  decisions  and  required  support 
needs.  These  support  needs  included  the 
development  of  a  Habitat  Management 
Plan  (HMP)  for  the  Ash  VaOey^RNA/ 
ACEC  (completed  August  28, 1985). 
restriction  of  off  highway  vchide  (OHV) 
use.  and  acquisition  of  (vivate  land  in 


the  Ash  Valley  RNA/ACEC  area.  The 

HMP  incorporated  management 
objectives  and  the  specific  actions 
needed  to  meet  these  objectives. 

DATES:  The  designation  of  these 
additional  acres  to  the  Ash  Valley 
RNA/ACEC  is  effective  on  January  8, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Rich  Bums.  Area  Manager,  Alturas 
Resource  Area,  608  W.  12th  Street, 
Altiiras,  CA  96101.  Telephone:  (916)  233- 
4666. 

Dated:  December  19, 19S1. 
Robert  J.  Sherva, 
Associate  District  Manager. 
(FR  Doc.  92-292  Piled  1-7-92:  &45  am] 
atUJHQ  CODE  431«MO-ll 


National  Park  Service 

National  Register  of  HIstorie  Ptacea; 
Notification  of  Pending  Nominations 

Nominations  for  the  foUowing 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Parle  Service  before 
December  28, 1991.  Pursuant  to  S  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  fwwarded 
to  the  National  Register,  National  Paric 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  January  23, 1992. 
Carol  0.  Shull. 
Chief  of  Registration,  National  Register. 

CALIFORNIA 

Orange  County 

Santa  Fe  Railway  Passenger  and  Freigftt 
Depot.  140  E.  Santa  Fe  Ave.,  FuUerton, 
81002031 

Riversida  County 

Armory  Hall,  252  N.  Main  St.,  Lalce  Elsinore, 
91002032 

Santa  Barbara  County 

Sexton,  Joseph  and  Lucy  Foster,  House,  5490 
Hollister  Ave..  SanU  Barbara.  91002033 

FLORIDA 

Sarasota  County 

Bacheller— Brewer  Model  Home  Estate,  1903 
Lincoln  Dr.,  Sarasota,  91002034 

GEORGL\ 

ChaUsoga  County 

Summerville  Depot,  120  E.  Washington.  Ave., 
Sununerville.  91002087 

ILLINOIS 

TazaweO  County 

Farm  Creek  Sectim,  S  side  of  Farm  Cr.,  East 
Peoria  vicinity.  B10020S9 


KENTUCKY 
Jefferaoa  County 

Drumanard  (Boundary  Increase)  (Louisville 
and  Jefferson  County  MPS).  6401  Wolf  Pen 
Branch  Rd.,  Ix)uiaville  vicinity,  88002054 

MISSISSIPPI 

Akore  County 

US  Post  Office,  Old,  515  Fillmore  St,  Corinth, 
91002038 

NEW  YORK 

Herlumer  County 

Newport  Stone  Arch  Bridge,  Bridge  St.  across 
W.  Canada  Cr..  Newport.  91002035 

Queens  County 

Flushing  High  School.  35-01  Union  St.. 
Queens,  91002036 

VIRGINIA 

Botetourt  County 

Wheatland  Manor.  N  side  VA  639  %  mi.  SB 
of  jet  with  VA  638,  Fincastle  vicinity, 
91002040 

Essex  County 

Port  Micou,  VA  674,  at  Rappaluuuiock  R„ 

Loretto  vicinity,  91002041 
[FR  Doc  92-282  Filed  1-7-92;  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

PubHc  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  Agency  for  International 
Development  (A.LD.)  submitted  the 
following  public  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  198a  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  0MB  reviewer  listed  at  - 
the  end  of  the  entry  no  later  than  ten 
days  after  publication.  Comments  may 
also  be  addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Reports 
Management  Officer,  Fred  D.  Allen, 
(703)  875-1573,  FA/AS/ISS,  room  1209a 
SA-14,  Washington.  D.C  20523-1413. 

Date  Submitted:  December  3, 1991. 

Submitting  Agency:  Agency  for 
International  Development. 

OMB  Number  None. 

Form  Number  A.IJ}.  1558-1. 

Type  of  Submission:  New  Collection. 

Title:  Financial  Status  Report. 

Purpose:  To  better  conform  with  the 
nature  of  its  program,  the  Office  of  the 
American  Schools  and  Hospitals 
Abroad  (ASHA)  proposes  to  replace  SF" 
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269  with  AID  form  155ft-l.  This  ASHA 
specific  form  is  essentially  a  replica  of 
the  standard  form  currently  in  use  by 
the  Agency  and  approved  for  GSA  by 
the  Office  of  Management  and  Budget 
No.  80-RO180.  This  form  also  omits 
some  entries  from  the  SF-268  which 
have  caused  confusion  or 
misunderstandings. 

Annual  Reporting  Burden: 
Respondents:  90;  annual  responses:  4.88; 
average  hours  per  response:  128.69; 
burden  hours:  55,744 

Reviewer:  Lin  Liu  (202)  395-7340, 
Office  of  Management  and  Budget,  room 
3206,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  December  3. 1991. ' 
Elizabeth  Baltimon, 
Information  Support  Services  Division. 
[FR  Doc.  92-280  Filed  1-7-92: 8:45  am] 
MLUNQ  COK  •11«-01-« 

INTERNATIONAL  TRADE 
COMMISSION 

(Inveatigation  Na  701-TA-3M  (FbwO] 
Bulk  Ibuprofen  From  India 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
final  countervailing  duty  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigation  No. 
701-TA-308  (Final)  under  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671d(b])  (the  act)  to  determine  whether 
an  industiy  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  India  of  bulk  ibuprofen, 
provided  for  in  subheading  2916.39.15  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States. 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201),  and  part  207^  subparts  A  and  C  (19 
CFR  part  207). 
EFFECnvc  date:  December  23, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Diane  ].  Maziu-  (202-205-3184),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  "TDD  terminal  on  202-205- 


1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 
SUPFUEMENTARY  MFORMATKNC 

Badcground 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  703  of  the  act  (19  U.S.C. 
1671b)  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  India  of  bulk  ibuprofen.  The 
investigation  was  requested  in  a  petition 
filed  on  July  31. 1991,  by  Ethyl 
Corporation,  Richmond,  VA. 

PartidiMtioD  in  the  Investigadon  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance.  > 

Limited  Disclosure  of  Business 
Proprietary  Infonnation  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  I  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  Uiis  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  February  25, 1992, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  i  207.21  of  the 
Commission's  rules. 

Heating 

llie  Conunission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  March  12, 1992, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 


appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  February  25. 
1992.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's  ' 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  February  27. 1992,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  §  201.6(b)(2). 
201.13(f).  and  207.23(b)  of  the 
Commission's  rules. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  1 207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  March  6, 1992.  Parties  may  also 
file  written  testimony  in  connection  with 
their  presentation  at  the  hearing,  as 
provided  in  S  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  S  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  March  20, 
1992;  witness  testimony  must  be  filed  no 
later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
March  20. 1992.  All  written  submissions 
must  conform  with  the  provisions  of 
i  201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
S§  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  S9  201.16(c]  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  i*  t>eing 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  Thii  notice  is  published 
pursuant  to  f  207.20  of  the  Commission's 
rules. 

Issued:  January  2, 1992. 
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By  oftkr  of  tht  CommiaakML 
Kannath  R.  liMon, 
Secnlary. 
(FR  Doc  92-379  Piled  1-7-03;  8:45  am] 
MUMQCOOCI 


[Invmtlgatfon  No.  332-320]     | 

ItocadMnto  NutK  Economic  and 
Compctitivo  Factor*  Affaeing  tha  U.S. 
Indualry 

AOENCV:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  institution  of 
investifjation  and  public  hearing. 

EFFECTIVE  DATE:  December  30, 1991. 
summary:  Following  receipt  on 
November  20, 1991,  of  a  request  from  the 
Committee  on  Finance,  United  States 
Senate,  the  Commission  instituted 
investigation  No.  332-320,  under  section 
332(g]  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g})  for  the  purpose  of  reporting  on 
the  economic  and  competitive 
conditions  affecting  the  macadamia  nut 
industry. 

More  specifically,  as  requested  by  the 
Committee,  the  Commission  will,  to  the 
extent  possible,  develop  information 
'  pertinent  to  the  macadamia  nut  industry 
in  the  United  Slates,  including,  but  not 
limited  to,  the  following  factors: 

(1)  The  competitive  factors  affecting 
the  domestic  macadamia  nut  growing 
and  processing  industry,  including 
competition  from  imports  of  macadamia 
nuts; 

(2)  The  extent  to  which  trade 
practices  and  barriers  to  trade  by  other 
competing  countries  are  impeding  the 
marketing  of  domestically  produced 
macadamia  nuts;  and 

(3)  Current  conditions  of  trade  in 
macadamia  nuts  between  the  United 
States,  Australia,  and  the  rest  of  the 
world  and  any  recent  changes  in  such 
conditions,  including  information  on 
prices,  cost  of  production,  and  marketing 
practices. 

The  Committee  requested  that  the 
Commission  submit  its  report  not  later 
than  November  13, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Stephen  Burket  (202-205-3318}  or  David 
Iiigersoll  (202-205-3309),  Agriculture 
Division,  Office  of  Industries,  or  William 
Gearhart  (202-205-3091),  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  Hearing  impaired 
persons  can  obtain  information  on  this 
study  by  contacting  the  Commission's 
TDD  terminal  on  (202)  206-18ia 
PUBUC  HCARMO:  A  public  hearing  in 
connection  with  this  investigation  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW.. 


Washington,  DC  at  ■  time  and  date  to 
be  announced. 

WRirrm  suomisswmk  biterested 
persons  may  submit  written  statements 
concerning  the  investigation.  To  be 
assured  of  consideration,  written 
statements  (original  plus  14  copies)  must 
be  received  by  the  close  of  business 
(5:15  p.m.)  May  29, 1992.  Commercial  or 
financial  information  that  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  to  the  requirements  of  9  201.6  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
—available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary  at  the 
Commission's  office  in  Washington.  DC 

Issued:  Dacember  31, 1901. 

By  order  of  the  Commission. 
Kannath  R.  Mason, 
Secretary 

(FR  Doc.  92-378  FUed  1-7-92;  8:45  am] 
MLLwa  cooc  roM-aa-« 


IlfWwMgrtlon  No.  332-3211 

Potential  Effects  of  a  Nortti  American 
Free  Trade  Agreement  on  Apparel 
Investment  In  CdERA  Countrlea 

AQENCV:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECm^  DATE:  January  2. 1992. 
FOR  FURTHER  ITORMATION  CONTACT 

Mr.  William  Warlick  (202-205-3459), 
Office  of  Industries,  U.S.  International 
Trade  Commission,  Washington,  DC 
20436.  For  information  0D4egal  aspects 
of  this  investigation,  contact  Mr. 
WUliam  Gearhart  (202-205-3091).  Office 
of  the  General  Counsel,  U.S. 
International  Trade  Commission, 
Washington,  DC  20436. 
SUMMARY:  The  Commission  instituted 
the  investigation  following  receipt  on 
November  26, 1991,  of  a  request  from  the 
United  States  Trade  Representative 
(USTR),  pursuant  to  autiiority  delegated 
by  the  President,  for  an  investigation 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g)].  As  requested  by 
the  UiSTR.  the  Commission  will  seek  in 
its  report  on  the  investigation  to  provide 
advice  to  the  President,  to  the  extent 
possible,  of  the  potential  effects  of 
providing  duty-free  and  quota-free 


treatment  for  U.S.  imports  of  apparel 
from  Mexico  und»  a  Nordi  American 
Free  Trade  Agreement  (NAFTA)  on  the 
levels  of  apparel  investment  in  die 
Caribbean  Basin  Economic  Recovery 
Act  (CBERA)  countries,  and  on  the 
competitiveness  of  U.S.  apparel 
operations  in  these  countries.  As  also 
requested  by  USTR,  the  Commission 
will  seek  to  examine  in  particular  the 
effiects  on  those  opentiooa  diat  produce 
primarily  for  import  into  the  United 
States  under  heading  9602.00.80  of  the 
Harmonized  Tariff  Schedule  of  Ae 
United  States.  Under  dus  hea<Kng,  cut . 
fabric  pieces  are  exported  from  the 
United  States,  assembled  abroad,  and 
then  re-imported  as  finidied  aniarel. 
with  duties  assessed  only  on  the  non- 
U.S.  value  added. 

In  her  letter  requesting  the 
investigation,  the  USTR  stated  that  U.S. 
apparel  manufacturers  co-producing  in 
the  Caribbean  and  Central  America  are 
concerned  that  •  NAFTA  could  have  a 
detrimental  effect  on  the 
competitiveness  of  their  operations  in 
the  region,  and  that  countries  eligible  for 
benefits  under  the  CBERA  have 
expressed  concern  over  the  potential 
effects  of  a  NAFTA  on  the  levels  of 
investment  in  the  region's  apparel 
industry. 

The  USTR  has  requested  that  the 
Commission  submit  its  report  by  June  1, 
1982.  USTR  indicated  diat  die 
Commission's  report  and  certain 
Commissi(m  staff  working  papers  may 
be  classified  as  confidential 
PUBUC  HCAMNQ:  A  public  hearing  in 
connection  with  this  investigation  will 
be  held  beginning  at  9:30  a.m.  on  March 
17, 1992,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street.  SW., 
Washington.  DC  All  persons  have  the 
right  to  appear  by  counsel  or  in  person, 
to  present  information,  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436,  not  later  than 
the  close  of  business  (5:15  p.m.)  on 
March  3, 1992.  In  addition,  persons 
testifying  at  the  hearing  are  encoiuaged 
to  file  prehearing  briefs  or  statements  (a 
signed  original  and  14  copies)  with  the 
Secretary  by  the  close  of  business  on 
March  6. 1992.  The  deadline  for  filing 
posthearing  briefs  or  statements  is  the 
close  of  business  on  April  3. 1992.  Any 
confidential  business  information 
included  in  such  briefs  or  statements  or 
to  be  submitted  at  the  hearing  must  be 
submitted  in  accordance  with  the 
procedures  set  forth  in  i  2014  of  the 
Conmussion's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6). 


UMI 
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In  the  event  that  no  requests  to  appear 
at  the  hearing  are  received  by  the  close 
of  business  on  March  3, 1992,  the 
hearing  will  be  cancelled.  Any  person 
interested  in  attending  the  hearing  as  an 
observer  or  non-participant  may  call  the 
Secretary  to  the  Commission  (202-205- 
2000)  after  March  5, 1992  to  determine 
whether  the  hearing  will  be  held. 

WRmrEN  SUBMISSIONS:  Interested 
persons  are  invited  to  submit  written 
statements  relating  to  the  investigation 
in  addition  to  or  in  Ueu  of  appearing  at 
the  hearing.  Commercial  or  financiaJ 
information  that  a  party  wishes  the 
Commission  to  treat  as  confidential 
must  conform  with  the  requirements  of 
§  201.6  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.6)— 
that  is,  it  must  be  submitted  on  separate 
sheets  of  paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  (Generally,  submission  of 
separate  confidential  and  public 
versions,  each  so  marked,  of  the 
document  would  be  appropriate.)  All 
wrritten  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  In  order  to 
be  assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  at  the  earliest  possible  date 
and  should  be  received  no  later  than 
April  3, 1992.  All  submissions  should  be 
addressed  to  the  Secretary  of  the 
Commission  at  the  Commission's  office 
in  Washington,  DC. 

Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1809. 

Issued:  January  2, 1992. 

By  order  of  the  Conunission. 
Kennedi  R.  Maaon, 
Secretary. 
(FR  Doc  92-375  FUed  l-7-«2: 8:45  am)' 

BHUNQ  CODE  7ea»-03-M 

[InvMUgatlont  No*.  731-TA-640  and  Ml 
irrmninvyij 

Certain  Welded  stainless  steel  Pipes 
From  tlie  Republic  of  Korea  and 
Taiwan 

DetenninatMMis 

On  the  basis  of  the  record  >  developed 
in  the  subject  investigations^the 


Commission  determines  '  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  the  Republic 
of  Korea  and  Taiwan  of  certain  welded 
stainless  steel  pipes,*  provided  for  in 
subheadings  7306.40.10  and  7306.40.50 
and  covered  by  statistical  reporting 
numbers  7306.40.1000, 7306.40.5010, 
7306.40.5030,  7306.40.5050.  and  7306.5070 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Badcground 

On  November  18, 1991,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Avesta 
Sandvik  Tube,  Inc.,  Schaumberg.  IL; 
Bristol  Metafs,  Bristol,  TN;  Damascus 
Tubular  Products,  Greenville,  PA;  Trent 
Tube  Division,  Crucible  Materials  Corp., 
East  Troy,  WI;  and  the  United 
Steelworkers  of  America,  alleging  that 
anindustry  in  the  United  States  is 
materially  injured  and  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  certain  welded  stainless  steel 
pipes  from  the  Republic  of  Korea  and 
Taiwan.  Accordingly,  effective 
November  18, 1991,  the  Commission 
instituted  antidumping  investigations 
Nos.  731-TA-540  and  541  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
coimection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  26, 1991 
(56  FR  59961).  llie  conference  was  held 
in  Washington,  DC,  on  December  10, 
1991,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel 

Hie  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  January 


■  The  record  i*  defined  in  1 207.2(11  of  the 
CommiMlon'i  Rule*  of  Practice  and  Procedure  (19 
CFR  207.2(0). 


■  CommiMioDer  Crawford  and  Conunissioner 
Watfon  not  partidpatins. 

■  For  purpoaea  of  theae  Inveatigationa.  the  tubject 
product  is  auatenitic  ataiiilaaa  ataal  pipe  that  meeU 
the  atandarda  and  apecificatloaa  aet  forth  by  the 
American  Society  for  taatliv  and  Materiab  (ASTM] 
for  the  welded  form  of  chromium-nickel  pipe 
designated  ASTM  A-312.  Welded  ASTM  A-312 
pipe  ia  produced  by  fanning  atainleaa  steel  flat- 
rolled  producto  into  a  tubular  configuration  and 
welding  along  the  aeam.  Welded  ASTM  A-312  pipe 
ii  a  commodity  product  generally  uied  at  a  conduit 
to  transmit  liquids  or  gaaa*.  Major  applications  for 
welded  ASTM  A-312  pipe  include,  but  are  not 
limited  to  digester  lines,  blow  lines,  pharmaceutical 
lines,  petrochemical  stock  lines,  brewery  process 
and  transport  lines,  general  food  prooeaaing  lines, 
automotive  paint  linea.  and  paper  process  machines. 


2, 1992.  The  views  of  the  Commission 
are  contained  in  USITC  Publication  2474 
Oanuary  1992),  entitled  "Certain  Welded 
Stainless  Steel  Pipes  from  die  Republic 
of  Korea  and  Taiwan:  Determinations  of 
the  Commission  in  Investigations  Nos. 
731-TA-540  and  541  (Preliminary)  Under 
the  Tariff  Act  of  1930,  Together  With  the 
Information  Obtained  in  the 
Investigations." 

Issued:  fanuary  3, 1992. 

By  order  of  the  Conunission. 
Kenoath  R.  Mason, 
Secretary. 
[FR  Doc.  92-378  Filed  1-7-02;  MS  am] 

WUJNG  coot  7O2e-0>-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Na  AB-55  (Sub41o.  401)1 

CSX  Tranaportation,  Inc.— 
AlMndonment— Between  DelpN  and 
Frankfort,  IN;  FIndlnga 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
CSX  Transportation,  Inc.,  to  abandon 
service  over  its  25.28-mile  line  of 
railroad  between  Delphi  (milepost  QA-   ' 
112.22)  and  Frankfort  (milepost  QA- 
137.50),  in  Carroll  and  Clinton  Counties, 
IN. 

A  certificate  has  been  issued 
authorizing  abandonment  unless,  within 
15  days  after  publication,  the 
Commission  alSo  finds  that  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
appUcant  no  later  than  10  days  from  the 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  faoe  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB^FA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10905 
and  49  CFR  part  1152. 

Decided:  Deceml>er  31, 1991. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chairman  Emmett  Commisiioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L  Strickland,  Ir.. 
Secretary. 
(FR  Doc  02-332  Filed  1-7-02;  B:4S  am] 
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[Oodnt  Na  AB-354  (SuMto.  1X)I 

RochMtar  A  Souttwm  Railroad,  Inc.— 
Abandonmant  Examption— Wyomins, 
AUagany,  and  CattarMigua  Countiaa, 
NY 


agency:  Interstate  Commerce 
Commisaion. 

action:  Notice  of  exemption.! 

summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the  abandonment 
by  Rochester  &  Southern  Railroad,  Inc., 
of  33.3  miles  of  rail  line  between  Silver 
Lake  Junction,  near  Silver  Springs.  ^fY 
(milepost  50.0],  and  the  diamond  near 
Machias.  NY  (milepost  83.3),  in 
Wyoming,  Allegany,  and  Cattaraugus 
Counties,  NY,  subject  to  standard  labor 
protective  conditions. 

DATES:  Provided  no  formal  expression  of 

intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  January 
19, 1992.  Formal  oqiressions  of  intent  to 
file  an  offer  '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  January  18, 1992,  petitions  to  stay 
must  be  filed  by  January  15. 1992,  and 
petitions  to  reopen  must  be  filed  by 
January  23, 1992.  Requests  for  a  public 
use  condition  must  be  filed  by  January 
15. 1992. 

AODRESSCS:  Send  pleadings  referring  to 
Docket  No.  AB-354  (Sub-No.  IX)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 


■  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Awiat..  4 1.CC2d  104  (1987). 


Commission,  Washington,  DC  20423 

and 
(2)  Petitioner's  representative:  Charles 

D.  Crampton,  Harter,  Secrest  & 

Emery,  700  Midtown  Tower, 

Rochester,  NY  14604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  926-5660,  (TDD 
for  hearing  impaired:  (202)  927-5721.). 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  927-5721.) 

Decided:  December  24, 1991. 

By  the  CommiBsion,  Chairman  Miilbin,  Vice 
Chainnan  Eramett,  Commissioners  Simmons, 
Phillips,  and  McDonald. 

Sidney  L.  Strickland.  Jr., 

Secretary. 

[FR  Doc.  92-333  Filed  1-7-92;  8:45  am) 

BIUJNQ  CODC  703S-ei-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigationa  Ragarding 
Certificationa  of  Eligibility  To  Apply  for 
Worker  Adjustment  Aaaistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  tlds 


Appendix 


notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  H, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  21. 1992. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
.  subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  21, 1992. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  23rd  day  of 
December  1991. 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


PeHBofwr  (Union/Worfcars/Finn) 


Avisoo  Lumber  Co  (Ca) .. 

Bamhart  OiKng  Co.,  Inc  (Co.) 

Barrett  &  Blandtord.  Inc  (Wortiera) 

&9nd*  OWwTwttle  (Worttart) 

Oueois  Chamicala  (Workers) 

Martin  Blouse  Co  ACTWU 

Muskogee  Inspectkxi  Co  (Co) 

Scierrtific  Drilling  Int'l,  Inc  (Workers) 

Tubular  Corp  oi  America  (Co) >. 

Wman  Ajiparel.  Oi¥.  o«  WMI  Co  ACTWU 


Locatkm 


Molalla.  OR 

Riverton,WY... 

Eatontown,  NJ 

Pittsburgh.  PA 

East  Rutnerford,  NJ.. 

Shenandoah,  PA 

Muskogee,  OK 

MWs.  WY 

Muekogoe.  OK 

Goytord.  MN 


Date 
receded 


12/23/92 
12/23/92 
12/23/92 
12/23/92 
12/23/92 
12/23/92 
12/23/92 
12/23/92 
12/23/92 
12/23/92 


Date  of 


12/13/91 
12/10/91 
12/10/91 
11/04/91 
12/16/91 
12/10/91 
12/11/91 
12/09/91 
12/11/91 
12/16/91 


No. 


26.B81 
26.662 
26.683 
26.684 
26,665 
26.686 
26,687 
26.688 
26.689 
26,690 


Artides  produced 


Lumber— Framirtgr 

Uranium,  OH,  Gas  drilling. 

Precision  Optics  tor  Night  Visioa 

Automobile  Sales. 

Industrial  Soap. 

Blouses. 

Oil  Country  Tubular  Goods. 

Natural  Gas  and  01. 

Oil  Tubular  Goods. 

Jackets  Outerwear. 


[FR  Doc.  92-327  Filed  1-7-82;  8:45  am] 
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[TA-W-2S^111 

Encore  Shoe  Corporatfon;  Chase  Cfty, 
VA;  Tenninatfon  of  Investfgatfon 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  nn  November  4, 1991.  in 
response  to  a  woiicer  petition  which  was 
filed  on  N'>;t  ember  4, 1991  on  behalf  of 
workers  at'Bncore  Shoe  Corporation, 
Chase  City,  Vii^nia. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  -determination  has  not  yet  been 
issued  (TA-W-26,488).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC  this  23it]  day  of 
December  1991. 

Marvin  M.  Fooki, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  92-328  Filed  1-7-92: 8:45  am] 

BILUNQ  CODE  4S1Q-30-II 


ITA-W-26.304] 

Quad  Offshore,  Inc^  Scott;  LA; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  adminii^ifitive 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Quad  Offshore,  Incorporated.  Scott 
Louisiana.  The  review  mdicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-26,304;  Quad  Offshore, 
Incorporated,  Scott  Louisiana 
(December  30. 1991). 

Signed  at  Washington,  DC,  thia  Slat  day  of 
December,  1901. 
Kfarvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  92-320  Filed  1-7-92: 8:45  am] 

mi  I  wa  COOK  ow  ute 

Pension  and  Welfare  Benefits 
Administration 

[Prohil>itwl  Transaction  ExampUon  92-1; 
Exemption  Application  No.  D-8633.  et  all 

Grant  of  hidlvfdual  Exemptions^ 
General  Electric  Pension  ThMt,  et  sL 

AQENCV:  Pension  and  Welfare  Benefits 
Administration.  Labor. 


action:  Grant  of  individual  exemptiaDS.      Exemptkm 


summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act]  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  bieen  available  for  public 
inspection  at  the  Department  in 
Washington.  DC  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (»<^iere 
appropriate).  The  appHcants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department 

The  notices  (rf  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978. 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  th^ 
Secretary  of  Labor. 

.Statutory  Findings 

In  accordance  with  section  408(a]  of 
the  Act  and/or  section  4975(c)(2]  of  the 
code  and  ttie  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10, 1960)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

General  Elactric  Panrion  Thut  (the 
Tnist)  Located  in  Fairfiald,  Ceewictiait 

[Prohibited  Transaction  Exemption  92-1; 
Exemption  Application  No.  D-8633] 


The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply,  effective  April  24, 
1990,  to  the  past  and  pu'oposed  lease  by 
the  Trust  of  space  in  a  commercial  office 
building  located  at  353  Sacramento 
Street  in  San  Francisco,  California  (the 
Building)  to  the  General  Electric  Capital 
Computer  Leasing  Corporation  (CCLC). 
previously  known  as  the  Decimus 
Corporation,  a  party  in  interest  with 
respect  to  the  employee  benefit  plans 
participating  in  the  Trust  provided  that 

(1)  such  lease  is  on  terms  no  less 
favorable  to  the  Trust  than  those  which 
the  Trust  could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party,  and 

(2)  CCLC  does  not  lease  more  than  25 
percent  of  the  leasable  space  in  the 
Building. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  poblished  on 
November  6, 1991  at  56  FR  56666. 

EFFECTWI  DATE  AND  TEMPOnAMnr 

NATURt  OP  THS  CXUIPnON:  This 
exemption  is  effective  April  24, 1990  and 
will  expire  December  31. 200L 


:  The  Department 
repeived  one  written  comment  and  no 
requests  for  a  hearing.  The  coounent 
was  submitted  oo  behalf  oi  the  trustees 
of  the  Trust  (the  Apf>licant)  in 
supplementation  di  the  Summary  of 
facts  and  Representations  in  the  Notice 
of  Proposed  Exemption: 

(1)  The  Applicant  reprewirtt  that  the  Hana 
participatiiig  in  tha  Tniit  include  four  defined ' 
benefit  pension  piani  aponaowd  by 
companies  affiliated  with  Ganaral  Electric 
the  assets  of  which  constitute  leaa  than  2 
percent  of  total  Trust  assets,  identiried  as 
foDowt:  Knolla  Atomic  Power  laboratory 
Pension  Plan,  Neotron  Devices  Department 
Pension  Flan.  NBC  Retirement  Flan  for 
Certain  Union  Reptesented  Enployeea,  and 
CPPR  PenaioB  Plan. 

(2)  The  Applicant  states  that  each  Tmatae 
is  an  officer  of  GEIC,  A  General  Electric 
subsidiaiy,  and  tliat  the  Trosteet  are 
appointed  by  the  Benefit  nan*  Investment 
Committee  of  General  Electric  the  members 
of  which  are  appointed  by  the  Board  of 
Directors  of  General  Electric. 

(3)  The  Applicant  notes  lliat  the  third 
section  of  the  Sanmary  oontaina  a  statrment 
that  the  Building's  value  constitutea  leas  ikam 
three-hundredtha  of  one  percent  of  the  Tnut's 
assets.  The  Applicant  represents  that  the 
leased  space  in  the  Building  constitutes 
approximately  thirty-six  hundredths  of  1 
percent  of  the  Trust's  assets,  while  the 
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Building  itself  constitutes  approximately 
three-tenths  of  1  percent  of  the  Trust's  assets. 

(4)  The  Applicant  notes  that  the  first 
paragraph  of  section  5  of  the  Summary 
indicates  that  the  ISth  floor  of  the  Building 
constitutes  a  total  of  9,256  square  feet  of 
ofRce  and  storage  space.  The  Applicant 
represents  that  the  square  footage  of  the 
fifteenth  floor  is  described  more  accurately  in 
the  second  paragraph  of  section  5  as  a  total 
of  11,556  square  feet. 

(5)  The  Applicant  represents  that  Decimus 
Corporation  changed  its  name,  effective 
October  1, 1991,  to  General  Electric  Capital 
Computer  Leasing  Corporation. 

After  consideration  of  the  entire 
record,  including  the  Applicantfs 
comment,  the  Department  has 
determined  to  grant  the  exemption. 

FOM  FURTHER  INFORMATION  CONTACT: 

Mr.  Ronald  Willett  at  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

NECA-IBEW  Welfare  Trust  Fund  (the 
Han)  Located  in  Decatur,  IllinoU 

[Prohibited  Transaction  Exemption  92-2: 
Exemption  AppUcation  No.  L-6713 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  shall  not  apply  to  the  cash  sale 
(the  Sale)  of  certain  real  property  (the 
Property)  to  the  Plan  by  Mr.  Larry 
Lawler  and  Mrs.  Shelby ).  Lawler, 
husband  and  wife  (Mr.  and  Mrs. 
Lawler),  parties  in  interest  with  respect 
to  the  Plan,  provided  that  the  Plan  pays 
the  lesser  of  (1)  $280,000  or  (2)  the  fair 
market  value  of  the  Property  as 
determined  on  the  date  of  the  Sale  by  a 
qualified,  independent  appraiser.  Mr. 
and  Mrs.  Lawler  will  also  convey 
certain  personal  property  to  the  Plan  in 
conjunction  with  the  transaction  for  no 
additional  charge  to  the  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  13, 1991,  at  56  FR  57682. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  C.  E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Home  CPA  Group  Profit  Sharing  Plan 
and  Tnist  (the  Plan)  Located  in  Laurel, 
MississipiM 

[Prohibited  Transaction  Exemption  92-3; 
Exemption  Application  No.  D-87S6J 


Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  a  series  of  loans 
by  the  Plan  (the  Loans)  over  a  five-year 
period,  not  to  exceed  the  total  principal 
amount  of  the  lesser  of  25  percent  of  the 
Plan's  assets  or  $300,000,  to  the  Home 
CPA  Group,  a  party  in  interest  with 
respect  to  the  Plan;  provided  that  all 
terms  and  conditions  of  the  Loans  are  at 
least  as  favorable  to  the  Plan  as  those 
which  the  Plan  could  obtain  in  arm's- 
length  transactions  with  unrelated 
parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  13, 1991  at  56  FR  57683. 

TEMPORARY  NATURE  OF  THE  EXEMPTION: 

This  exemption  is  effective  only  for 
Loans  entered  into  within  a  period  of 
five  years  commencing  with  the  date  on 
which  this  exemption  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Richard  Edward  Gruskin  Keogh  Plan 
(the  Plan)  Located  in  New  London, 
Connecticut 

[Prohibited  Transaction  Application  92-4; 
Elxemption  Application  I>-iB632] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  loan  of  $50,000  (the 
Loan)  by  the  Plan  to  Richard  E. 
Gruskin  *  (Mr.  Gruskin),  a  disqualified 
person  with  respect  to  the  Plan, 
provided  that  the  following  conditions 
are  satisfied: 

(A)  On  the  day  the  transaction  is 
entered  into,  the  Loan  will  be  secured  by 
a  first  mortgage  on  certain  real  property 
(the  Property),  which  will  be  appraised 
by  a  qualified  independent  appraiser  to 
assure  that  the  net  fair  market  value  of 


*  Because  Mr.  Gruskin  is  the  only  participant  in 
the  Plan  and  the  Employer  is  wholly  owned  by  Mr. 
Cru8l(in  there  is  no  jurisdiction  under  title  I  of  the 
Act  pursuant  to  29  CFR  2510.3-3(b).  However,  there 
is  jurisdiction  under  title  U  of  the  Act  pursuant  to 
section  4975  of  the  Code. 


the  Property  is  at  least  150%  of  the 
amount  of  the  Loan.* 

(B)  The  net  fair  market  value  of  the 
collateral  will  remain  at  least  150%  of 
the  Loan  to  collateral  ratio  for  the 
duration  of  the  Loan; 

(C)  On  the  date  the  transaction  is 
entered  into,  the  interest  rate  on  the 
Loan  will  be  determined  by  reference  to 
the  interest  rate  that  an  independent 
bank  or  a  similar  financial  institution 
would  charge  on  a  comparable  loan  of 
similar  duration  and  risk; 

(D)  On  the  date  the  transaction  is 
entered  into,  the  promissory  note  which 
will  evidence  the  Loan,  will  reflect  the 
current  interest  rate  and  repayment 
schedule  and  will  include  a  provision 
that  if  the  Property  is  sold  to.  an 
independent  third  party  at  any  time 
during  the  term  of  the  Loan,  the 
outstanding  principal  balance  plus  any 
accrued,  but  impaid  interest  on  the  Loan 
will  become  immediately  due  and 
payable; 

(E)  The  Loan  will  at  no  time  exceed 
25%  of  the  Plan's  total  assets,  and  the 
Plan  will  incur  no  expenses  with  respect 
to  the  transaction;  and 

(F)  Mr.  Tedeschi,  the  independent 
trustee  of  the  Plan,  will  be  responsible 
for  monitoring  the  Loan  repayment  and 
enforcing  the  rights  of  the  Plan  with 
respect  to  the  Loan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this- 
exemption  refer  to  the  notice  of  , 
proposed  exemption  published  on 
November  25, 1991  at  56  FR  59300/59301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  nimiber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 


1 1 

; 


*  Net  fair  market  value  in  this  case  refers  to  fair 
market  value  after  all  and  any  lakes,  liens, 
easements  and  any  other  encuint>rance8  on  the 
Property  have  been  accounted  for. 


UMI 
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beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availabihty  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  cmtained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  tUs  2nd  day  of 
January.  1992. 

IvanStnsfeld, 

Director  ofExempUon  Determination*, 
tension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc  S2-363  FUed  1-7-82;  8:45  am] 
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( 

Exemption  D-Nlf ) 

Pilgrim's  PrMs  Rettrenwnt  Savings 
Plan  (ths  Plan)  LoeatMl  In  Pittsburg, 
TX 

AQENCV:  Pension  and  Welfare  Benefits 
Administration.  Labor. 
ACTION:  Correcti(HL 

summary:  In  56  FR  published  at  page 
66651  on  Tuesday.  December  24, 1991, 
make  the  following  corrections: 

On  page  66651,  in  the  third  column, 
delete  finm  "^l)  The  proposed  cash  sale 
*  *  *  (to  the  end  of  the  paragraph)"  and 
insert  "(1)  The  proposed  cash  sale  of 
two  parcels  (herein  identified  as  Parcels 
#10  and  #11)  of  improved  and 
unimproved  real  property  by  the  Plan  to 
Pilgrim's  Pride  Corppration  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan;  and  (2)  the  proposed 
cash  sale  of  nine  other  parcels  (herein 
identified  as  Parcels  #1  through  #9]  of 
improved  and  unimproved  real  property 
by  the  Plan  to  the  Employer,  provided 
the  following  terms  and  conditions  are 
met:  (a)  The  terms  of  the  sales  are  not 
less  favorable  to  die  Plan  than  simitar 
terms  negotiated  at  arm's  length 
between  umelated  third  parties;  (b)  the 


aggregate  sales  price  of  Parcels  #10  and 
#11  is  the  greater  of  $14,308,  die  total 
cost  to  the  Plan  in  acquiring  such 
parcels,  or  the  sum  of  the  fair  market 
values  of  Parcels  #10  and  #11,  as 
determined  by  an  independent  qualified 
appraiser,  on  the  date  of  the  sale;  and 
(c)  the  aggregate  sales  price  of  Parcels 
#1  throu^  #9  is  the  greater  of  $559,900 
or  the  sum  of  die  fair  market  values  of 
Parcels  #1  throu^  #9,  as  determined  by 
an  independent  qualified  appraiser,  on 
the  date  of  the  sale. 

Signed  at  WashingtoD.  DC  this  3rd  day  of 
January  1982. 
Ivan  L.  StrarfaU. 

Director  of  Exemption  Determinations, 
Pension  tmd  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc  92-364  Filed  1-7-92;  8:45  am) 
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Proposed  Exemptions;  UnNed  Statas 
Tniat  Company  of  Naw  York,  at  al. 

AQENCY:  Pension  and  Welfare  Benefit* 

Administration.  Labor. 

ACnON:  Notice  of  ptopoBed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptioot  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  income 
Second  Act  of  1974  (die  Act)  and/or  die 
Internal  Revenue  Code  of  1988  (ttie 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  pubUcation  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  reqiiest  and  (2)  the  nature 
of  the  powm's  interest  in  the  exemption 
and  the-manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  bearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
addresses:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 


and  Weifare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW.. 
Waritfngton.  DC  20210  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notloe  or  ialansted  Persoaa 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  dM 
Federal  Registar.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exen^ition  as  published  in  the  Fadsral 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 

SUaatlMEWTARY  ■«)— ATIOII:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
2975(c)(^  of  die  Code,  and  in 
accordance  with  procednres  set  forth  in 
29  CFR  part  2S7a  subpart  B  (55  FR 
32836,  32847,  August  la  1980).  BffectiYa 
December  31, 1978,  section  102  of 
Reorganization  Plan  Na  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

United  Slates  Thist  Company  ot  New 
York  (U.S.  Trust)  Located  in  New  York, 
NY 

[Application  No.  D-8B87] 

Proposed  Exemptum 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  August  10, 1990).  If  the  exemption 
is  granted,  die  restrictions  of  section 
406(b)(1)  and  406(b)(2)  of  die  Act  and 
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the  taxes  imposed  by  section  4975  (a) 
and  (b)  of  the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code,  shall  not  apply 
to  the  payment  of  an  incentive  fee  (the 
Incentive  Fee)  to  Crown  Trust  Advisors, 
Inc.  (Crown),  by  employee  benefit  plans 
(the  Participating  Plans)  investing  in  the 
"Crown  Trust"  (the  Pooled  Trust),  in 
connection  with  services  rendered  by 
Crown  with  respect  to  investments  in 
the  Pooled  Trust  provided: 

(1)  The  decision  to  invest  plan  assets 
in  the  Pooled  Trust  shall  be  made  by  a 
plan  fiduciary  who  is  independent  of 
U.S.  Trust  and  Crown. 

(2)  Each  plan  investing  in  the  Pooled 
Trust  shall  have  total  assets  that  are  in 
excess  of  $50  million  and  no  plan  shall 
invest  more  than  10  percent  of  its  assets 
in  the  Pooled  Trust. 

(3)  No  plan  shall  invest  an  amount 
which  exceeds  25  percent  of  the  total  of 
plan  assets  in  the  Pooled  Trust 
immediately  after  such  investment. 

(4]  Prior  to  making  an  investment  in 
the  Pooled  Trust,  each  plan  fiduciary 
shall  receive  offering  materials  which 
disclose  all  material  facts  concerning 
the  purpose,  structure  and  operation  of 
the  Pooled  Trust. 

(5)  The  terms  of  all  transactions  that 
are  entered  into  on  behalf  of  the  Pooled 
Trust  by  U.S.  Trust  or  Crown  shall  be  at 
least  as  favorable  to  the  Participating 
Plans  as  those  obtainable  in  arm's 
length  transactions  between  unrelated 
parties. 

(6)  The  fees  paid  by  the  Pooled  Trust 
to  U.S.  Trust  and  Crown  shall  constitute 
no  more  than  reasonable  compensation. 

(7)  Crown's  incentive  fee  will  be 
based  upon  the  aggregate  of  all  realized 
and  unrealized  capital  gains  and  losses 
and  all  income  less  any  expenses,  other 
than  the  incentive  fee,  during  the  period . 
for  which  Crcvn  provides  investment 
services  to  the  Pooled  Trust 
Investments  will  be  made  in  securities 
for  which  market  quotations  are  either 
readily  available,  or  persons 
independent  of  Crown  and  U.S.  Trust 
will  make  an  independent  valuation  of 
securities  for  which  market  quotations 
are  not  readily  available. 

(8)  Each  Participating  Plan  shall 
receive  the  following  from  U.S.  Trust: 

(a)  Audited  financial  statements, 
prepared  by  independent  qualified 
public  accountants,  of  the  Pooled  Trust, 
on  an  annual  basis;  and 

(b)  Quarterly  reports  relating  to  the 
overall  financial  position  and  operating 
results  of  the  Pooled  Trust  whidi 
include  a  breakdown  of  all  fees  paid  by 
the  Pooled  Trust  and  the  value  of  a 
Participating  Han't  interest  in  the 
Pooled  Trust 

'  (10)  U.S.  Trust  shall  maintain,  for  a 
period  of  sbc  years,  the  records 


UMI 


necessary  to  enable  the  persons 
described  in  paragraph  (11)  of  this 
section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met  except  that  (a)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred,  if  due  to  circumstances 
beyond  the  control  of  U.S.  Trust  and 
Crown  (and/or  their  affiliates),  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period,  and  (b)  no 
party  in  interest  other  than  U.S.  Trust  or 
Crown  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(1)  of  the  Act  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(9)  below. 

(11)  (a)  Except  as  provided  in  section 
(b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (9)  of  this  section  shall  be 
unconditiontilly  available  at  their 
customary  location  during  normal 
business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(2)  Any  fiduciary  of  a  Participating 
Plan  who  has  the  authority  to  acquire  or 
dispose  of  the  interests  of  the  plan  or 
any  duly  authorized  representative  of 
such  fiduciary; 

(3)  Any  contributing  employer  to  any 
Participating  Plan  that  has  an  interest  in 
the  Pooled  Trust  or  any  duly  authorized 
employee  or  representative  of  such 
employer;  and 

(4)  Any  participant  or  beneficiary  of 
any  Participating  Plan  that  has  an 
interest  in  the  Pooled  Trust  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(b)  None  of  the  persons  described 
above  in  subparagraphs  (2)-(4)  of  this 
paragraph  (10)  shall  be  authorized  to 
examine  the  trade  secrets  of  U.S.  Trust 
or  Crown  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  appUcation 
accurately  describes  all  material  facts 
which  are  the  subject  of  this  exemption. 

Summary  of  Facts  and  Representations 

1.  U.S.  Trust  founded  hi  1853  in  New 
Yoiii,  New  York  is  subject  to  regulation 
as  a  trust  company  by  the  State  of  New 
York.  U.S.  Trust  is  the  principal 
subsidiary  of  U.S.  Trust  Corporation,  a 
member  bank  of  the  Federal  Reserve 


System  and  the  Federal  Deposit 
Insurance  Corporation  and  an  entity 
having  approximately  $2.5  billion  in 
assets  as  of  1990. 

Currently,  U.S.  Trust  actively  manages 
assets  of  $18  billion  and  acts  as  trustee 
or  custodian  for  $1.5  billion  of  the  assets 
of  pension  and  profit  sharing  plans  that 
are  subject  to  the  provisions  of  the  Act. 
U.S.  Trust  will  serve  as  the  trustee  of  the 
Pooled  Trust  that  is  described  herein. 

2.  The  Pooled  Trust  that  will  be 
establisHed  by  U.S.  Trust  is  a  vehicle 
intended  for  the  collective  investment  of 
a  portion  of  the  assets  of  approximately 
5-10  unrelated  employee  benefit  plans 
that  are  subject  to  the  provisions  of  title 
I  of  the  Act  and  sections  401(a)  and 
501(a)  of  the  Code.  The  Pooled  Trust  will 
be  qualified  as  a  tax-exempt  "group 
trust"  as  described  in  Rev.  Rul.  81-100, 
1981-1  C.B.  326.  The  duration  of  the 
Pooled  Trust  will  be  7  years.  At  least  80 
percent  of  the  Pooled  Trust's  assets  will 
be  invested  in  publicly-traded  securities. 
In  addition,  up  to  20  percent  of  the 
Pooled  Trust's  assets  will  be  placed  in 
nonmarketable  securities  of  small  and 
newly  formed  companies  (Venture 
Capital  Investments).  Idle  cash  balances ' 
will  be  invested  in  a  short-term 
investment  fund  maintained  by  U.S. 
Trust.  Investments  by  the  Pooled  Trust 
will  not  be  made  on  a  leveraged  basis. 

3.  U.S.  Trust  will  retain  Crown  to 
provide  services  with  respect  to 
investments  in  the  Pooled  Trust.  Crown 
will  not  be  an  entity  related  to  U.S. 
Trust  or  the  Participating  Plans.  Further, 
Crown  will  not  be  a  subsidiary  or 
affiliate  of  U.S.  Trust  nor  will  U.S.  Trust 
and  Crown  have  any  common 
ownership  by  any  individual  or  entity. 
In  addition,  Crown  will  be  precluded 
from  investing  in  the  Pooled  Trust 

The  principals  of  Crown  Advisors  Ltd. 
(Crown  Ltd.)  and  the  principals  of  Glynn 
Capital  Management  (Glynn),  are 
forming  Crown  as  a  Subchapter  S 
corporation,  to  utilize  their  broad 
experience  in  institutional  money 
management  investment  banking, 
venture  capital  investment  and 
operating  management  by  providing 
jointly,  investment  management  services 
to  clients,  including  investment  funds 
such  as  the  Pooled  Trust.  Crown  Ltd. 
was  formed  in  1981,  and  is  devoted  to 
long  term  investment  of  capital  in  small 
public  and  private  growth  companies. 
CurrenUy,  Crown  Ltd.  has 
approximately  $300  million  in  assets 
under  management  of  which 
approximately  $130  million  constitutes 
assets  or  employee  benefit  plans. 

Glynn,  founded  in  1963.  currently  has 
approximately  $60  million  in  assets 
under  management  Glynn  specializes  in 
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identifying  and  managing  public  and 
private  growth  companies. 

4.  Under  the  terms  of  the  master  trust 
agreement  (the  Master  Trust 
Agreement),  U.S.  Trust  will  be 
responsible  for  the  administration  and 
oversight  of  the  assets  of  the  Pooled 
Trust,  as  trustee  of  the  Pooled  Trust.  The 
Master  Trust  Agreement  expressly 
authorizes  U.S.  Trust  to  employ  Crown. 
Pursuant  to  the  Master  Trust  Agreement. 
U.S.  Trust  will  enter  into  the  investment 
management  agreement  (the  Investment 
Management  Agreement]  with  Crown 
whereby  Crown  will  be  retained  with 
investment  management  authority  with 
respect  to  the  assets  of  the  Pooled  Trust 

5.  Crown  will  have  complete 
discretion  to  make  all  of  the  investment 
decisions  with  respect  to  the  assets  of 
the  Pooled  Trust  including,  but  not 
limited  to,  the  execution  of  purchases 
and  sales  of  securities  transactions 
through  one  or  more  unrelated  brokers. 
U.S.  Trust's  responsibilities  include,  but 
are  not  limited  to,  the  supervision  and 
monitoring  of  the  performance  of  Crown 
as  well  as  removing  Crown  where 
appropriate. 

6.  The  Pooled  Trust  will  be  capitalized 
with  no  less  than  $100  million,  with  each 
Plan  contributing  at  least  $5  million  for 
the  acquisition  of  units  of  beneficial 
interest  (the  Interests]  in  the  Pooled 
Trust.'  Each  Participating  Plan  will  have 
aggregate  assets  of  at  least  $50  million. 
No  Participating  Plan  will  be  permitted 
to  invest  an  amount  which  exceeds  25 
percent  of  the  total  assets  in  the  Pooled 
Trust  immediately  after  such 
investment.  Further,  no  Participating 
Plan  may  invest  more  than  10  percent  of 
its  assets  in  the  Pooled  Trust,  as 
determined  on  the  date  of  the 
investment. 

'    7.  The  decision  by  a  plan  to  invest  in 
the  Pooled  Trust  will  be  made  by  a  plan 
fiduciary  who  is  independent  of  U.S. 
Trust  and  of  Crown.  In  this  regard,  U.S. 
Trust  represents  that  it  and  Crown,  will 
not  cause  a  plan  to  invest  in  the  Pooled 
Trust.  In  each  instance,  the  plan 
fiduciary  who  makes  the  investment 
decision  will  agree  not  to  rely  on  either 
the  advice  of  U.S.  Trust  or  Crown  as  the 
primary  basis  for  a  plan's  investment 
and  such  plan  fiduciary  will  be  ~ 
specifically  required  to  do  so  in  every 
instance.  U.S.  Trust  represents  that  the 
decision  of  a  plan  to  invest  in  the  Pooled 
Trust  will  be  made  by  an  unrelated  plan 
fiduciary  acting  on  the  basis  of  liis  or 


her  own  investigation  into  the 
advisability  of  investing  in  the  Pooled 
Trust* 

8.  Prior  to  investing  in  the  Pooled 
Trust  each  Plan  fiduciary  will  receive 
copies  of:  (a]  The  Master  Trust 
Agreement;  (b)  the  Investment 
Management  Agreement  (c]  the  final 
prohibited  transaction  exemption 
pertaining  to  the  relief  provided  herein; 
and  (d)  an  offering  circular,  containing 
descriptions  of  U.S.  Trust  and  Crown, 
the  investment  philosophy,  risks  and 
management  of  the  Pooled  Trust  and 
the  fees  that  will  be  paid  by 
Participating  Plans  to  U.S.  Trust  and 
Crown.  Once  a  decision  to  invest  has 
been  made,  the  Participating  Plan 
fiduciary  wiU  be  provided  with  the 
names  and  addresses  of  all  other 
Participating  Plans.  In  addition,  U.S. 
Trust  will  provide  each  Participating 
Plan  fiduciary  with  quarterly  statements 
showing  the  overall  performance  of  the 
Pooled  Trust  as  well  as  such 
Participating  Plan's  Interest  in  the 
Pooled  Trust  within  45  days  of  the  end 
of  the  quarter. 

9.  A  Participating  Plan  will  have  the 
right  to  assign  its  interest  in  the  Pooled 
Trust  to  another  plan  so  long  as  the 
assignment  will  not  result  in  the 
assignee  plan  exceeding  the  limits  set 
forth  in  the  Pooled  Trust  The  decision 
to  invest  in  the  Pooled  Trust  by  an 
assignee  plan  will  be  made  by  the 
assignee  plan's  fiduciary  who  is 
independent  of  U.S.  Trust  and  of  Crown. 
However,  due  to  the  illiquid  nature  of 
the  Venture  Capital  Investments,  no 
Participating  Plan  will  be  able  to 
withdraw  bom  the  Pooled  Trust  unless 
it  receives  a  well  reasoned  opinion  of 
legal  counsel  that  the  withdrawal  is 
required  to  enable  such  Participating 
Plan  to  comply  with  the  Act 

10.  U.S.  Trust  will  provide  written 
guidelines  describing  how  a 
Participating  Plan  may  withdraw  from 
the  Pooled  Trust.  Any  such  withdrawal 
will  be  effective  as  of  the  end  of  the 
fiscal  year  in  which  the  legal  opinion  is 
provided  to  U.S.  Trust  and  Crown  by  the 
Participating  Plan.  Upon  withdrawal, 
100  percent  of  the  balance  of  the 
Participating  Plan's  account  will  be 
distributed  to  such  Participating  Plan 
including  its  pro  rata  distribution  of 
Venture  Capital  Investments.  U.S.  Trust 
represents  that  the  illiquid  nature  of  the 
Venture  Capital  Investments  held  by  the 


'  The  Department  to  not  prapoting.  nor  it  the 
applicant  requeetiiig  henin,  exempUve  relief  for  the 
purchue  and  tale  of  the  tateretta  in  the  Pooled 
Tnut  between  U.S.  Truet  and  the  invatting  plana 
beyond  that  provided  under  aectlan  40B(b)(B)  of  the 
Act 


*  The  Department  ii  not  expreiting  an  opinion  on 
whether  VA.  Tnut  and  Crown  would  be  deemed  to 
be  fidudariea  under  aection  3(2l)(A)(ii)  of  the  Act 
with  retpect  to  a  jrian't  Inveatment  in  the  Pooled 
Truat  The  Departanent,  however,  notea  that  it  ia  not 
propoaing  relief  for  the  rtndarim  of  Inveatmant 
advice  in  connection  with  the  acquiiitioa  of 
Intereat*  in  the  Pooled  Truat 


Pooled  Trust  requires  that  voluntary 
withdrawals  are  not  permitted  other 
than  under  these  limited  ciramistances. 

11.  Crown  will  inform  the 
Participating  Plans  that  (a)  Crown  and 
its  affiliates  may  perform  investment 
advisory  and  management  services  for 
various  clients  other  than  the  Pooled 
Trust  (b)  nothing  in  the  Trust 
Agreement  Investment  Management 
Agreement  or  any  other  related 
docimient  will  be  deemed  to  impose 
upon  Crown  any  obligation  to  purchase 
or  sell  on  behalf  of.  or  to  recommend  for 
purchase  or  sale  by,  the  Pt>oled  Trust 
any  seciuity  with  Crown  or  its  affiliates 
may  purchase  or  sell  for  its  own 
account  or  for  the  account  of  any  other 
client  and  (c)  conctirrenUy  with  the 
establishment  of  the  Pooled  Trust 
Crown  intends  to  establish  a  Umited 
partnership  none  of  the  assets  of  which 
would  be  assets  of  ERISA-covered 
plans.  Crown  wotild  serve  as  the  general 
partner  or  investment  manager  of  this 
limited  partnership.  Crown  would  limit 
its  own  investment  in  the  limited 
partnership  to  the  amoimt  necessary  to 
establish  general  partner  status  (1 
percent  or  less  of  the  limited 
partnership's  assets).  The  Pooled  Trust 
will  not  invest  in  the  limited  partnership. 
The  limited  partnership  and  any  other 
clients  of  Crown  will  not  directly  invest 
in  the  Pooled  Trust  Furthermore,  the 
Pooled  Trust  will  be  prohibited  from 
directly  ptuxihasing  assets  from  or 
selling  assets  to  the  limited  partnership 
and  such  other  clients.  In  addition,  U.S. 
Trust  represents  that  the  fee 
arrangement  of  the  limited  partnership 
will  be  identical  to  that  of  the  Pooled 
Trust  The  timing  of  the  payment  of  such 
fees  may,  however,  differ.* 

12.  The  Pooled  Trust  may  be 
terminated,  earlier  than  the  seven  year 
term,  by  Participating  Plans  holding  51 
percent  of  the  fair  market  value  of  the 
Interests  in  the  Pooled  Trust  (the 
Controlling  Plans)  upon  giving  at  least 
180  days  prior  written  notice  to  U.S. 
Trust.  In  addition,  the  Pooled  Trust  will 
terminate  automatically  if  U.S.  Trust  (a) 
resigns  (upon  giving  all  Participating 
Plans  and  Crown  at  least  90  days  prior 
written  notice]  or  (b)  is  removed  by  the 
Controlling  Plans  (upon  being  given  30 
days  advance  written  notice)  prior  to 
the  appointment  of  a  successor  trustee. 
The  Controlling  Plans  will  have  the  right 
to  appoint  a  successor  Trustee.  In 
addition,  during  the  60  day  period 


*  The  Department  it  not  propoaing,  nor  to  die 
applicant  requetUng.  any  relief  for  any  prohltMtad 
Iranaaction  which  may  ariae  fron  Crown'a 
allocation  of  inveatment  opportunitiea  among 
accounto  over  which  it  hat  ditcretion. 
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following  the  appointment  of  a  I 
successor  trustee,  each  Participating 
Plan  will  be  given  an  opportunity  to 
withdraw  from  the  Pooled  Trust.* 

13.  Assets  of  the  Pooled  Trust  will  not 
be  distributed  to  Participating  Plans 
until  the  termination  of  the  Pooled  Trust 
at  the  end  of  its  seven  year  term,  unless 
(a)  the  Pooled  Trust  is  terminated  earUer 
pursuant  to  a  vote  of  the  Controlling 
Plans,  or  (b)  a  Participating  Plan 
withdraws  from  the  Pooled  Trust  in 
order  to  comply  with  the  Act.  as 
described  above,  or  (c)  a  Participating 
Plan  withdraws  from  the  Pooled  Trust  in 
coimection  with  the  resignation  or 
removal,  of  U.S.  Trust  as  trustee  or,  of 
Crown. 

14.  U.S.  Trust  and  Crown  will  receive 
certain  fees  from  the  Pooled  Trust  based 
upon  a  multi-part  fee  structure  that  will 
be  set  forth  in  the  Master  Trust 
Agreement  and  in  the  Investment 
Management  Agreement  and  approved 
by  the  Participating  Plans.  The  applicant 
represents  that  the  payment  of  all  other 
fees  by  the  Participating  Plans  with  the 
exception  of  the  Incentive  Fee  will 
conform  with  the  terms  and  conditions 
of  section  408(b)f2)  of  the  Act.»  U.S. 


*  Altbou^  the  Invettment  Mandgemenl 
A^eemenl  will  have  a  term  that  is  co^exteruive 
with  the  term  of  the  Pooieil  Trust.«uch  agreement 
will  also  be  subject  to  earlier  termination  by  U.S. 
Trust  upon  at  least  90  days  prior  written  notice  to 
Crown,  but  only  (a)  under  cinnunstancei  in  which 
the  failure  to  terminate  would  be  considered  to  be  ■ 
breach  by  U.S.  Trust  of  its  fiduciary  duties  under  the 
Act  01  ;b)  if  the  Controlling  Plans  request  such 
terminalioa  However,  no  such  termination  will  be 
effective  until  the  appointment  by  L'.S,  Trns;  of  an 
investment  manager  independent  of  U.S.  T.-ust  and 
each  of  the  Participating  Plans.  Any  replacement  for 
Crown  .Tiust  be  approved  by  the  Controlling  Plans  in 
writi.^g. 

In  addition.  Crown  may  terminate  the  frivestment 
Management  Agreement  upon  at  least  IK)  days  prior 
written  notice  to  VS.  Tm»t  In  the  event  of  the 
termination  of  the  Investment  Managemetit 
Agreement,  each  participating  Plan  shall  have  the 
r.ght  lo  withdraw  from  the  Pooled  Trust  during  the 
OQ  day  period  following  the  date  of  such 
terminatioa. 

'  rhe  other  components  of  the  fee  structure 
include  a  quarterly  fee  payable  to  U.S.  Trust,  baaed 
upon  a  stated  percentage  of  the  value  of  the  Pooled 
Trust  5  assets,  and  a  quarterly  asset  management 
fee  paid  to  Crown  based  upon  a  stated  percentage 
of  net  aggregate  contributions  Set  aggregate 
contributions  will  not  include  profits  (if  any]  and 
may  only  be  reduced  by  withdrawals.  Upon  the 
effective  date  of  a  withdrawal  from  the  FHxiied 
I'rust.  a  Participating  Plan  will  receive  a  distribution 
of  the  balance  of  its  account  equal  to  its  allocated 
share  if  the  vaiue  based  opor  readily  available 
market  quotations  or  valuations  by  an  independent 
valuation  committee,  of  the  assets  of  the  Pooled 
Trust.  Ijpon  such  effective  date,  a  Participating  Plan 
will  have  no  further  obligstion  to  the  Pooled  Trust. 
The  Department  notes  that  the  rehef  provided  by 
this  proposed  exemptioa  if  granted,  is  limited  solely 
to  i.n»  'Dcentive  Fee. 


Trust  represents  that  an  exemption  may 
be  required  with  respect  to  Crown's 
receipt  of  an  incentive  fee  which  is 
described  below. 

15.  Crown  will  receive  the  Incentive 
Fee  based  upon  a  percentage  of  the  net 
appreciation  or  depreciation  of  the 
Pooled  Trust  (i.e.,  profits  minus  losses] 
which  will  talce  into  account  realized 
and  unrealized  gains  and  losses  of  the 
Pooled  Trust  as  measured  on  periodic 
adjustment  dates  on  which  the  value  of 
the  Pooled  Trust  is  determined.*  The 
Incentive  Fee  is  a  cumulative  rolling  fee 
which  will  be  paid  to  Crown  in  cash  at 
the  termination  of  the  Pooled  Trust  or 
upon  Crown's  termination  by  either  U.S. 
Trust  or  the  Controlling  Plans. 

If  Crown  terminates  the  Investment 
Management  Agreement  within  two 
years  of  the  inception  of  the  Pooled 
Trust,  the  incentive  fee  will  not  apply  to 
that  period.  In  the  event  Crown 
terminates  the  Investment  Management 
Agreement  after  the  initial  two  years  of 
the  Pooled  Trust  the  Incentive  Fee  will 
not  be  payable  until  the  end  of  the 
original  seven  year  term  of  the  Pooled 
Trust. 

16.  Initially,  the  Incentive  Fee  will  be 
reflected  as  a  liability  of  the  Pooled 
Trust  and  represent  a  zero  amount 
bookkeeping  entry  in  the  Incentive  Fee 
accoimt.  As  amounts  are  periodically 
credited  to  or  debited  from  such 
account,  the  liability  to  Crown  will  be 
proportionately  increased  or  decreased. 
Neither  US,  Trust  nor  Crown  will  have 
any  direct  interest  in  the  amount 
accruing  to  the  Incentive  Fee  account 
other  than  the  right  of  Crown  to  receive 
payment.  Moreover,  any  unpaid  portion 
of  the  Incentive  Fee  will  not  accrue 
interest  or  earnings  of  any  kind. 

17.  For  purposes  of  calculating  the 
Incentive  Fee,  the  assets  of  the  Pooled 
Trust  will  be  valued,  on  any  Adjustment 
Date,  in  the  following  manner: 

(a]  Any  security  which  is  listed  on  a 
national  securities  exchange  will  be 
valued  based  on  its  last  sales  price  on 
the  national  securities  exchange  on 
which  the  security  is  principally  traded 
on  the  Adjustment  Date,  or,  if  trading  in 
such  security  on  such  exchange  was 
reported  on  the  consolidated  tape,  the 
last  sales  price,  on  that  day.  as  reported 


*  An  "Adjustment  Date"  will  occur  only  on  each 
of  the  foUotving  events:  (a)  the  last  day  of  each 
fiscal  quarter  (bl  on  the  date  a  plan  makes  a 
contribution  to  the  Pooled  Trust;  (c)  the  effective 
date  of  a  withdrawal  by  a  Participating  Plan  from 
the  Pooled  Trust  (i.e.,  the  last  day  of  the  fiscal  year 
in  which  the  withdrawing  plan  provides  the 
required  opinion  of  counsel):  (d)  the  effective  date 
of  the  termination  of  the  Pooied  Trust  (i.e.,  the  final 
adjustment  date);  (ej  the  eHective  date  of  the 
termination  of  the  Investment  Management 
Agreement 


on  the  consolidated  tape.  In  the  event 
the  Adjustment  Date  is  not  a  date  upon 
which  the  exchange  was  open  for 
trading,  the  value  shall  be  determined  in 
the  same  manner  as  if  the  Adjustment 
Date  was  the  last  prior  date  the  security 
was  traded  on  the  exchange. 

In  the  event  that  a  sale  of  a  security 
listed  on  a  national  securities  exchange 
did  not  occur  on  either  of  the  foregoing 
dates,  such  security  will  be  valued 
based  on  the  last  "bid"  price  on  the 
national  securities  exchange  on  which 
the  security  was  principally  traded,  or  if 
the  "bid"  price  of  the  security  was 
reported  on  the  consolidated  tape,  the 
"bid"  price  on  the  consolidated  tape.  In 
the  event  that  the  Adjustment  Date  is 
not  a  date  on  which  the  exchange  was 
open  for  trading,  the  value  will  be 
determined  in  the  same  manner  as  if  the 
Adjustment  Date  was  the  last  prior  date 
on  which  the  exchange  was  open. 

(b)  Any  security  which  is  not  listed  on 
a  national  securities  exchange  will  be 
valued  upon  the  last  closing  "bid"  price, 
unless  on  that  day  the  security  was 
included  on  the  NASDAQ  National 
Market  System  (in  which  case  the 
security  will  be  valued  based  upon  its 
last  readily  available  sales  price). 

(c)  Any  security  for  which  a  market 
quotation  is  not  readily  available  will  be 
valued  by  a  committee  (the  Valuation 
Committee)  comprised  of  persons  who 
are  independent  of  U.S.  Trust  and 
Crown.  "The  Valuation  Committee  will 
be  appointed,  by  U-.S.  Trust  and  Crown, 
prior  to  the  formation  of  the  Pooled 
Trust  and  the  identity  of  its  members 
will  be  disclosed  to  the  fiduciaries  of  the 
plans  preceding  their  decision  to  invest 
in  the  Pooled  Trust.  Each  member  of  the 
Valuation  Committee  will  derive  (and 
continue  to  derive  for  the  duration  of  his 
membership  on  the  Valuation 
Committee)  less  than  5  percent  of  his  or 
her  lowest  income  (which  will  be 
recalculated  each  year  that  the  Pooled 
Trust  is  in  effect)  from  U.S.  Trust  or 
Crown  for  each  of  the  three  years  prior 
to  his  or  her  appointment.  Members  of 
the  Valuation  Committee  may  be 
removed  by  Crown  for  cause  onlv,  or  by 
the  ControUing  Plans  upon  five  days 
advance  written  notice.  Replacements 
for  members  of  the  Valuation  Committee 
must  be  approved  by  the  Controlling 
Plans  in  writing. 

Each  of  the  members  of  the  Valuation 
Committee  will  have  prior  experience, 
as  a  fiduciary,  a  fund  manager  or  an 
adviser,  in  the  valuation  and/or 
management  of  investments  similar  to 
the  investments  of  the  Pooled  Trust. 

18.  At  least  once  each  yefir.  an  audit 
will  be  made  of  the  Pooled  Trust  by 
auditors  who  are  independent  certified 
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public  accountants  retained  by  U.S. 
Trast.  It  is  anticipated  that  the  auditors' 
report  will  be  disseminated  to 
nduciaries  of  the  Participating  Plans 
within  90  days  following  the  fiscal  year 
end  of  the  Pooled  Trust. 

19.  In  summary,  it  is  represented  that 
the  proposed  investment  by  the  Plans  in 
the  Pooled  Trust  will  satisfy  the 
statutory  criteria  for  an  exemption  under 
section  408(a)  of  the  Act  because  (a) 
with  respect  to  plan  investment  in  the 
Pooled  Trust:  (i)  the  decision  to  invest  in 
the  Pooled  Trust  will  be  made  on  behalf 
of  a  plan  by  a  fiduciary  who  is 
independent  of  U.S.  Trust  and  Crown 
following  full  disclosure  of  all  material 
facts  regarding  the  purpose,  structure 
and  operation  of  the  Pooled  Trust;  (ii) 
only  plans  with  at  least  $50  million  in 
assets  will  be  permitted  to  invest  in  Ute 
Pooled  Trust  and  no  plan  may  invest 
more  than  10  percent  of  its  assets  in  the 
Pooled  Trust  or  contribute  an  amount 
that  exceeds  25  percent  of  the  total 
contributions  of  all  plans  investing  in 
the  Pooled  Trust;  (iii)  Controlling  Plans 
will  have  the  right  to  remove  U.S.  Trust, 
and  to  request  8ie  replacement  and 
approve  any  successors  of  members  of 
the  Valuation  Committee  and  Crown; 
and  (b)  with  respect  to  the  receipt  of  the 
Incentive  Fee  by  Crown  in  connection 
with  services  rendered  to  the  Pooled 
Trust:  (i)  The  fee  structure  will  be 
approved  by  independent  plan 
fiduciaries  acting  on  behalf  of  the 
Participating  Plans  and  will  take  into 
account  both  realized  and  unrealized 
gains  and  losses;  (ii)  the  valuation  of  the 
assets  in  the  Pooled  Trust  will  be  based 
on  readily  available  market  quotations 
or  will  be  made  by  an  independent 
valuation  committee;  (iii)  Crown  will  not 
have  any  authority  to  unilaterally  cause  - 
the  payment  of  the  fee  before  the  end  of 
the  original  seven  year  term  of  the 
Pooled  Trust;  (iv)  Participating  Plans 
will  possess  a  level  of  investor 
sophistication  which  enables  each 
Participating  Plan  to  engage  in  on-going 
and  independent  monitoring  of  Crown. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Eric  Berger,  Department  of  Labor, 
Pension  and  Welfare  Benefits 
Administration,  Office  of  Exemption 
Determinations,  telephone  (202)  523- 
8971.  (This  is  not  a  toll-free  number.) 

CAS  EUiaon.  Inc,  Defined  Benefit 
Pension  Plan  and  Trust  (the  Plan) 
Located  in  Fort  Myers,  Florida 

[Application  No.  D-676S] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  407S(c)(2)  of  the 


Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part  2570, 
subpart  B  (55  PR  32836. 32847,  August  10. 
1990).  If  the  exemption  is  granted  the 
sanctions  resulting  from  the  application 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  by  the  Plan  of  certain 
parcels  of  real  property  (collectively;  the 
Property)  to  Chalmas  S.  Ellison  and 
Sandra  L  Ellison  (Mr.  and  Mrs.  Ellison), 
husband  and  wife,  and  as  such 
disqualified  persons^  with  respect  to  the 
Plan;  provided  the  Plan  receives  the 
greater  of:  (1)  The  fair  market  value  of 
the  Property  as  determined  at  the  time 
of  the  sale  by  an  independent  qualified 
appraiser;  or  (2)  the  initial  acquisition 
costs  for  the  Property  plus  the  aggregate 
holding  costs  incurred  by  the  Plan  since 
the  initial  acquisition  of  the  individual 
parcels  that  make  up  the  Property. 

Summary  of  the  Facts  and 
Representations 

1.  The  Plan,  amended  on  June  16, 1991. 
is  a  defined  benefit  pension  plan,  which 
as  of  September  30. 1990.  had  $296,630  in 
total  assets,  and  two  participatns.  Mr. 
cmd  Mrs.  Ellison,  the  applicants, 
represent  that  they  have  decided  to 
terminate  the  Plan,  but  have  not  yet 
begun  the  termination  procedures.  The 
current  trustees  of  the  Plan  are  the  Plan 
participatns,  Mr.  and  Mrs.  Ellison,  who 
also  wholly  own  C&S  Ellison  Inc.,  a 
Florida  corporation  established  on 
December  30. 1968,  which  is  the  Plan 
sponsor  (the  Employer).  The  applicants 
represent  that  while  the  predecessor  of 
the  Employer,  Procraft  Batteries  Inc.. 
was  engaged  in  the  sale  of  automobile 
batteries  at  retail  and  wholesale,  the 
Employer  is  currently  not  engaged  in  the 
active  conduct  of  a  trade  or  business. 

2.  The  Property  is  located  in  Pasco 
County.  Florida,  and  consists  of  three 
parcels.  The  first  parcel  of  real  estate 
was  purchased  on  November  11, 1988, 
from  Thomas  R.  Riffie,  who  it  is 
represented  is  an  independent  third 
party  with  respect  to  the  Plan  and  the 
Employer,  for  a  total  purchase  price  of 
$54,900  (the  First  Parcel).  The  First 
Parcel  contains  approximately  1.2  acres, 
upon  which  is  a  1970 12X55  Parkway 
mobile  home.  The  applicants  represent 
that  Mr.  and  Mrs.  Ellison  personally 
own  a  parcel  which  is  adjacent  to  the 
First  Parcel.  The  second  parcel  was 
purchased  on  June  13. 1967.  from  George 
Hayes  and  Isabelle  Hayes,  who  it  is 


represented  are  independent  third 
parties  with  respect  to  the  Plan  and  the 
Employer,  for  a  purchase  price  of 
$43,000  (the  Second  Parcel).  The  Second 
Parcel  contains  slightly  less  than  one 
acre,  upon  which  is  a  1979 14X60 
Windsor  mobile  home.  The  applicants 
represent  that  the  mobile  homes  and 
other  attached  improvements  were 
already  on  the  First  and  Second  Parcels 
at  the  time  these  Parcels  were  acquired 
by  the  Plan.  The  third  parcel  was 
purchased  on  February  13, 1990.  from 
Cariton  E.  Ellison  and  Elsie  V.  Ellison 
for  a  total  purchase  price  of  $28,000  (the 
Third  Parcel).  The  applicants  maintain 
that  Carlton  E  Ellison  is  Mr.  Ellison's 
brother.*  The  Third  Parcel  contains 
approximately  1.3  acres  and  it 
unimproved.  Furthermore,  it  is 
represented  that  the  Property  was  not 
developed  during  the  time  it  was  held  by 
the  nan.  and  that  the  Property  was 
originally  acquired  by  the  Plan  for 
investment  purposes  via  cash  purchases 
and  as  such  there  is  no  outstanding  debt 
or  mortgage  on  the  Property.  The 
applicants  maintain  that  the  Property 
has  not  been  used  by  any  parties  in 
interest  since  initial  acquisition  by  the 
Plan. 

3.  The  applicants  represent  that  the 
First  and  Second  Parcels  are  currently 
leased  to  independent  third  parties. 
Specifically,  the  First  Parcel  is  leased  to 
Richard  and  Cheri  Wagner  for  an  annual 
rent  of  $5,700,  and  the  Second  Parcel  is 
leased  to  Charies  and  Lois  Savage  for  an 
aimual  rent  of  $5,460.  The  applicants 
represent  that  from  the  date  of 
acquisition  until  the  end  of  1991.  the 
approximate  holding  costs  for  the  First 
Parcel  were  $3,410.42,  for  the  Second 


^  BecauM  Mr.  and  Mn.  Elliton  an  the  only 
partidpant*  in  th«  Flan  and  tht  Employer  ti  wholly 
owned  by  Mr.  and  Mr*.  ElUioa  there  U  no 
iuriadiction  under  Title  I  of  the  Act  purcuant  to  20 
CFR  25103-3  (b)  and  (c).  Howfever,  there  is 
iurifdtction  under  Title  n  of  the  Act  pursuant  to 
•ection  4075  of  the  Code. 


■  Cariton  E  Elliion  doee  not  appear  to  t>e  a 
disqualined  penon  under  section  4075(eH2)  of  the 
Code.  However,  secUon  4075(c)(1)  (D)  and  (E)  of  the 
Code  provides,  in  relevant  part,  that  a  prohibited 
transaction  means  a  direct  or  Indirect  transfer  to.  or 
use  by  or  for  the  beneHt  of,  a  disqualified  person  of 
the  income  or  assets  of  a  plan  or  an  act  by  a 
disqualified  person  who  is  a  fidudaiy  whereby  he 
deals  with  the  income  or  assets  of  the  plan  In  his 
own  interest  or  for  his  own  account  Mr.  and  Mis. 
Ellison  may  have  had  an  Interest  In  the  transactioa 
which  msy  have  affected  their  best  judgement  aa 
fiduciaries  of  the  Plan.  The  Department  in  this 
Instance,  expresses  no  opinion  whether  the 
purchase  by  the  Plan  of  the  Third  Parcel  from 
Carlton  E.  Elliioa  is  a  prohibited  transaction  under 
section  4975(c)(1)  (D)  and  (E)  of  the  Code,  and  no 
relief  is  provided  herein. 

Furthermore,  the  Department  note*  that  section 
4(n(a)  of  the  Code  provides.  In  relevant  part  that  in 
order  for  a  plan  to  be  a  qualified  trust  it  must  be 
Impossible,  prior  to  the  satlsfactioa  of  all  liabilities 
with  respect  to  employee*  and  their  beneftdarlea 
under  the  trust  for  any  part  of  the  ootpos  or  Income 
to  be  (within  the  taxable  year  or  thereafter)  naad 
for,  or  diverted  to.  puipoee*  other  than  exchwive 
benefit  of  hla  employees  or  their  beneficiarlas.  The 
Internal  Revenue  Service  has  (urisdlctioa  over 
aection  401(a)  of  the  Code. 
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Parcel  they  were  $3,126.06  and  for  the 
third  parcel  they  were  $631.01,  for  an 
aggregate  total  of  $7,167.49  (the 
Aggregate  Holding  Costs].  The 
applicants  represent  that  the  Aggregate 
Holding  Costs  were  paid  by  the  Plan.* 

4.  The  applicants  propose  to  purchase 
the  Property  from  the  Plan  in  a  one-time 
cash  sale.  The  applicants  represent  that 
the  Plan  will  bear  no  costs  with  respect 
to  these  transactions.  An  appraisal  of 
the  Property  was  prepared  on  March  15, 
1991,  by  Audrey  M.  Leach  and  Norman 
M.  Leach  (the  Appraisers],  located  in 
Zephyrhills,  Florida.  The  applicants 
represent  that  the  Appraisers  are 
Florida  state  certified  residential, 
appraisers  and  that  they  are 
independent  and  qualified.  The 
Appraisers  relied  on  the  market  value 
approach  and  determined  that  as  of 
Febmary  28, 1991,  the  aggregate  fair 
market  value  of  the  Property  was 
$127,500.  In  an  update  to  the  appraisal, 
dated  September  13, 1991,  the 
Appraisers  addressed  the  fair  market 
value  of  each  Parcel  and  concluded  that 
the  fair  market  value  of  the  First  Parcel 
is  $56,000,  the  fair  market  value  of  the 
Second  Parcel  is  $43,500,  and  the  fair 
maricet  value  of  the  Third  Parcel  is 
$28,000.  In  a  letter  dated  November  13, 
1991,  the  Appraisers  represent  that  the 
fair  market  values  for  the  First  and 
Second  Parcels  include  the  mobile 
homes  and  other  attached 
improvements.  The  Appraisers  further 
conclude  that  the  primary  reason  the 
Property  failed  to  substantially 
appreciate  in  value  since  the  initial 
acquisition  is  because  in  the  last  three 
years  the  real  estate  market  in  Pasco 
County,  Florida  has  experienced  Umited 
sales  and  Uttle,  if  any,  appreciation.  The 
Appraisers  also  concluded  that  the 
ownership  by  Mr.  and  Mrs.  Ellison  of  a 
parcel  ad}acent  to  the  First  Parcel  does 
not  merit  a  premium  above  the  fair 
market  value  of  that  Parcel. 

5.  The  appUcants  represent  thai  the 
aggregate  transaction  which  involves 
approximately  43%  of  the  Plan's  total 
assets,  is  desirable  as  the  sale  will 
increase  the  hquidity  of  the  Plan's 
portfolio  and  will  enable  the  Trustees  to 
distribute  the  cash  to  Plan  participants 
upon  the  termination  of  the  Plan,  which 
the  participants  will  then  rollover  into 


*  Becauw  the  Aggregate  Holding  Cotti  combined 
with  the  aflpagite  initial  acquiaihon  coal  to  the 
Plan  (S7,lV4B-t-$12SJB0O«$133,(a7.4^  are  greater 
than  the  ennant  aggregate  {air  lurfcet  vahie  of  the 
Propactjr,  wfaicfa  ia  $127  joa  the  Plan  ia  thia 
traniactioB  will  reoelva  the  greater  of:  (1)  The  fair 
narltet  vahw  of  the  Pnpeity  aa  detemined  at  the 
time  of  die  aab  by  a*  independent  qualified 
appraiaar.  or  (2)  the  Initial  acqulaition  coata  for  the 
Property  plua  the  Aggregate  Holding  Coeta  'ataand 
by  the  Plan  alaca  the  initial  acquiaition  of  (he 
Property. 
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IRAs.  The  transaction  is  protective  of 
the  Plan  because  the  individual  and 
aggregate  fair  market  value  of  the 
Parcels  and  the  Property  has  been 
determined  by  independent  qualified 
Appraisers.  The  transaction  is  in  the 
best  interest  of  the  Plan  because  the 
Plan  will  be  receiving  the  greater  of:  (1) 
The  fair  market  value  of  the  Property  as 
established  at  the  time  of  the  sale  by  an 
independent  qualified  appraiser;  or  (2] 
the  initial  acquisition  costs  for  the 
Property  plus  the  Aggregate  Holding 
Costs  incurred  by  the  Plan  since  the 
initial  acquisition  of  the  Property.  The 
appUcants  further  note  that  the  Plan  will 
sustain  economic  hardship  if  the 
transaction  is  denied  because  this  will 
preclude  an  expedition  of  the 
termination  of  the  Plan  and  subsequent 
distribution  of  the  Plan's  assets  to 
participants.  Furthermore,  if  the 
Property  is  to  be  sold  to  an  unrelated 
entity,  the  Plan  will  incur  trustees'  fees, 
professional  and  administrative  fees 
tmtil  the  Property  is  sold,  as  well  as  a 
brokerage  commission  when  such  a  sale 
is  consummated. 

6.  In  summary,  the  applicants 
represent  that  the  transaction  satisfies 
the  statutory  criteria  of  section 
4975(c](2]  of  the  Code  because: 

(a)  The  sale  will  be  a  one-time  cash 
transaction  and  the  Plan  will  pay  no 
expenses  or  commissions  with  respect 
to  the  sale: 

(b)  As  a  result  of  the  sale,  the  Man 
will  be  able  to  receive  the  greater  of:  (1) 
The  fair  market  value  of  the  Property  as 
determined  at  the  time  of  the  sale  by  an 
independent  qualified  appraiser  or  (2] 
the  initial  acquisition  costs  for  the 
Property  plus  the  Aggregate  Holding 
Costs  incurred  by  the  Plan  since  the 
initial  acquisition  of  the  Property; 

(c)  The  current  fair  market  value  of 
the  Property  has  been  determined  by 
independent  qualified  Appraisers;  and 

(dj  The  sale  will  enable  the  Plan  to 
divest  of  the  Property  and  upon 
termination  to  make  timely  cash 
distributions  to  the  Plan  participants. 

FOR  FURTHER  INFORMATION  CONTACT 

Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202]  523-6883.  (Tlus  is  not  a 
toll-free  number.) 

Citizens  Federal  Bank,  F^B.  (Gtizens) 
Located  in  Dayton,  Ohio 

I  Applicatioo  No.  D-6862] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the  . 
authority  of  section  400(a)  of  the  Act 
and  section  4875(cM2]  <A  die  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  257a  subpart  B  (55 


FR  32836,  August  10. 1990).  If  the 
exemption  is  granted  the  restrictions  of 
section  406(a]  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  dirough  (D)  of  the 
Code  shall  not  apply  to  the  sale  by 
Citizens  of  its  holding  company's 
common  stock  to  the  Simplified 
Employee  Pension  Plaiu  (SEPs)  and 
Keogh  Plans  (Keoghs)  for  which  Citizens 
serves  as  custodian,  as  part  of  an  initial 
issue  of  such  stock;  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  throi^  (D)  of  the  Code 
shall  not  apply  to  the  sale  by  Citizens  of 
its  holding  company's  common  stock  to 
the  individual  retirement  accounts 
(IRAs)  *°  for  which  Citizens  serves  as 
custodian,  as  part  of  an  initial  issue  of 
such  stock,  provided  the  SEPs,  Keoghs 
and  IRAs  pay  no  more  than  the  fair 
market  value  of  the  stock  on  the  date  of 
the  sale.  The  proposed  exemption  is  also 
subject  to  the  following  conditions:  (1) 
The  decision  to  purchase  the  stock  of 
the  holding  company  will  be  made  by 
IRA,  SEP  and  Keogh  customers  as  part 
of  a  range  of  investment  choices,  and 
Citizens  has  no  discretion  over  such 
decision;  (2)  no  fees  or  commissions  will 
be  paid  by  the  purchasers  with  respect 
to  the  transaction;  (3)  no  more  than  25 
percent  of  the  assets  of  any  IRA,  Keogh 
or  SEP  will  be  invested  in  the  stock  in 
connection  with  the  initial  offering;  and 
(4)  the  purchase  price  of  the  stock  will 
be  determined  by  independent 
appraisal,  and  must  be  approved  by  the 
Office  of  Thrift  Supervision  (the  OTS). 

Summary  of  Facts  and  Representations 

1.  Citizens  is  a  federally  chartered 
mutual  savings  bank  headquartered  in 
Dayton,  Ohio.  Citizens  is  in  the  process 
of  converting  (the  Conversion)  from  a 
mutual  savings  bank  to  a  stock 
corporation.  In  connection  with  the 
Conversion,  all  of  Citizens'  common 
stock  that  will  be  outstanding  will  be 
issued  to  Citfed  Bancorp,  Inc.  (the 
Holding  Company). 

2.  Pursuant  to  the  plan  of  conversion, 
non-transferable  rights  to  subscribe  for 
the  common  stock  of  the  Holding 
Company  (Subscription  Rights)  will  be 
given  to  Citizens'  depositors  as  of  lime 
30, 1990  (Eligible  Account  Holders),  to 
Citizens'  depositors  as  of  Septembier  30. 
1991,  and  to  its  employees,  officers  and 
directors.  All  depositors  Citizens  may 
purchase  common  stock  of  the  Holding 


■•  Purauant  to  28  CFR  2SiaS-2(d).  there  ia  BO 
iuriadiction  with  reipect  io  Iba  OtAa  imderTltle  I  of 
die  Act  Howwer.  ikeN  ie  Niadleilaa  wi4Br  TMe  B 
of  the  Act  pmnaal  to  aaoHoa  4rs  •(  the  Coda. 


Company  up  to  the  amount  ot  the  cash 
in  their  accounts.  Concurrently,  and 
subject  to  the  prior  rights  of  these 
above-described  holders  of  Subscription 
Rights,  the  Holding  Company  will  offer 
its  common  stock  for  sale  in  a 
community  offering  to  members  of  the 
general  public  [the  Community 
Offering),  with  a  preference  to  natural 
persons  residing  in  the  counties  in  which 
Citizens  has  an  office.  All  shares  not 
subscribed  for  in  the  Subscription  and 
Community  Offering  are  expected  to  be 
sold  to  the  general  public  in  an 
underwritten  public  offering  (PubUc 
Offering)  on  a  national  basis.  All  shares 
sold  in  the  Subscription  and  Community 
Offering  and  the  Public  Offering  will  be 
sold  at  the  same  price  per  share. 

3.  The  total  number  of  shares  to  be 
issued  in  the  Conversion  and  the  price 
per  share  will  be  based  upon  an 
appraised  valuation  of  the  market  value 
of  the  Holding  Company  and  Citizens  as 
converted.  Kaplan  Associates,  Inc. 
(Kaplan),  an  independent  appraiser  in 
Washington,  DC,  has  appraised  the 
value  of  the  Holding  Company  and 
Citizens  as  converted  to  be  within  the 
range  of  $29,750,000  to  $40,250,000  (the 
Estimated  Value  Range)  as  of  August  19, 
1991.  Kaplan  r^resents  that  it  has  no 
ownership  interest  in  Qtizsns  or  the 
Holding  Company.  Kaplan  further 
represents  that  it  is  experienced  in  the 
valuation  and  appraisal  of  business 
entities,  including  thrift  institutions 
involved  in  the  process  of  the 
conversion  from  mutual  to  stock  form  of 
ownership.  Kaplan  hat  performed  over 
200  such  conversion  appraisals.  Based 
on  the  Estimated  Value  Range,  the 
Holding  Company  is  offering  3,500,<X)0 
shares  at  a  maximum  subscription  price 
of  $11.50  per  share.  Depending  upon  the 
market  and  financial  conditions  at  the 
time  of  the  Public  Offering,  the  total 
number  of  shares  to  be  issued  in  the 
Conversion  may  be  increased  or 
decreased  from  the  3,500,000  shares 
offered  thereby,  and  the  price  per  share 
decreased,  provided:  (1)  The  product  of 
the  total  number  of  shares  multiplied  by 
the  price  per  share  remains  within,  or 
does  not  exceed  by  more  than  15 
percent,  the  current  Estimated  Value 
Range;  and  (2)  the  price  per  share  is  not 
less  than  $8.50. 

4.  The  Holding  Company  is  prohibited 
by  regulations  of  the  OTS  from  selling  or 
offering  to  sell  its  common  stock  unless 
it  gives  to  each  Eligible  Account  Holder 
Subscription  Rights  to  acquire  the 
Holding  Company  stock  pursuant  to  the 
subscription  offering.  IRA.  Keogh  and 
SEP  funds  held,  as  of  June  30. 199a  in 
time  deposits  by  Citizens  as  custodian, 
are  Eligible  Account  Holders  requiring 


that  the  holders  of  these  accounts 
receive  Subscription  Rights  to  purchase 
Holding  Company  stock. 
'    5.  Citizens  currently  acts  as  custodian 
for  approximately  13,602  IRA  customers, 
771  participants  in  custodial  Keogh  plan 
accounts  and  118  participants  in  the 
custodial  SEP  accounts  with  assets,  in 
the  aggregate,  of  approximately  $240 
million.  These  assets  represent 
approximately  14  percent  of  the  total 
deposits  held  by  Citizens.  Citizens,  as 
custodian,  has  no  discretionary 
authority  with  respect  to  the  investment 
of  IRA,  SEP  or  Keogh  assets.  All 
investments  are  made  at  the  direction  of' 
the  account  holder  within  the  range  of 
investment  choices  permitted  by  the 
plan  documents.  The  applicants 
represent  that  no  single  ^P,  IRA  or 
Keogh  account  will  be  permitted  to 
invest  more  than  25  percent  of  the  assets 
of  such  account  in  stock  of  the  Holding 
Company  in  connection  with  this  initial 
offering. 

6.  In  accordance  with  die  provisions 
of  the  conversion  regulations  of  the 
OTS,  Citizens  must  submit  to  the  OTS  a 
plan  outlining  the  terms  of  the 
subscription  offering.  Citizens  will  be 
required  to  mail  to  each  Eligible 
Account  Holder,  including  holders  of 
IRAs,  SEPs  and  Keoghs,  a  notice  that  the 
Board  of  Directors  has  approved  the 
sale  of  a  certain  number  of  shares  of 
common  stock,  a  description  of  the 
rights  of  such  depositors  to  subscribe  for 
such  stock  and  various  other 
information  concerning  rights  of 
stockholders.  Pursuant  to  die  terms  of 
the  proposed  transaction,  the  IRA,  SEP 
and  Keogh  customers  would  notify 
Citizens  within  that  subscription  period 
of  their  direction  to  invest  the  assets  of 
their  SEP,  IRA  and  Keogh  accounts  in 
Holding  Company  stock.  No 
commissions  will  be  paid  with  respect  to 
the  purchase. 

7.  As  part  of  the  Conversion  plan 
submitted  to  the  OTS,  Citizens  will 
include  the  appraisal  prepared  by 
Kaplan  of  the  fair  market  value  of  the 
Holding  Company  and  the  common 
stock  to  be  issued.  The  valuation  was 
based  on  financial  information  relating 
to  Citizens  and  the  economic 
environment  in  which  it  operates,  a 
comparison  of  Gtizens  with  selected 
publicly  held  thrift  institutions  and  with 
other  thrift  institutions  located  in  Ohio, 
and  other  factors  that  Kaplan  deemed  to 
be  appropriate.  The  valuation  was 
stated  in  terms  of  a  per  share 
subscription  price  range,  the  maximum 
of  which  was  no  more  than  15  percent 
above  the  midpoint  of  such  price  range, 
and  the  minimum  of  which  was  no  more 


than  15  percent  below  such  midpoint 
(See  Rep  3,  above). 

8.  If  all  shares  of  Holding  Company 
stock  are  sold  through  the  exercise  of 
Subscription  Rights  and  through  the 
Community  Offering.  Kaplan  will  re- 
examine its  estimate  of  the  market  value 
of  the  Holding  Company  and  of  shares 
of  Holding  Company  stock  as  of  the  last 
day  of  the  Subscription  Offering  and  the 
Community  Offering  (the  Final 
Estimate).  It  at  that  time  Kaplan's  Final 
Estimate  of  the  value  of  Holding 
Company  common  stock  is  less  than  the 
subscription  price  (but  not  less  than  the 
minimum  of  the  Estimated  Value  Range), 
then  the  Final  Estimate  value  will 
become  the  final  purchase  price  for 
Holding  Company  stock  and  the  Holding 
Company  will  refund  to  all  purchasers 
the  difference  between  the  subscription 
price  and  the  independent  appraiser's 
Final  Estimate  of  value  of  Holding 
Company  stock.  If,  however,  Kaplan's 
Final  Estimate  of  the  value  of  Holding 
Company  stock  exceeds  the  subscription 
price,  then,  with  the  approval  of  the 
OTS,  Gtizens  will  either  terminate  the 
subscription  plan,  establish  ■  higher 
subscription  price  range  or  increase  the 
total  number  of  shares  of  the  Holding 
Company  so  that  the  market  value  per 
share  will  be  within  the  subscription 
price  range.  U  Kaplan's  Rnal  Estimate  of 
the  value  of  Holding  Company  stock  is 
less  than  the  minimum  of  the  Estimated 
Value  Range,  then,  with  the  approval  of 
the  OTS,  Citizens  will  either  terminate 
the  subscription  plan,  establish  a  lower 
subscriptidn  price  range,  or  decrease  the 
total  number  of  shares  of  the  Holding 
Company  so  that  the  market  value  per 
share  will  be  within  the  subscription 
price  range. 

9.  If  all  the  shares  of  Holding 
Company  stock  to  be  sold  are  not  sold 
through  the  exercise  of  Subscription 
Rights  or  through  the  Community 
Offering,  the  remaining  shares  will  be 
sold  to  the  public  after  approval  of  a 
public  offering  circular  by  the  OTS.  The 
shares  not  previously  subscribed  for  will, 
then  be  sold  to  or  through  the 
underwriters  of  the  PubUc  Offering 
pursuant  to  the  terms  of  an  underwriting 
agreement.  In  the  event  the  sale  price  of 
Holding  Company  stock  pursuant  to  the 
Public  Offering  is  less  than  the 
subscription  price,  the  difference  will  be 
refunded  to  those  who  paid  the  higher 
price.  Prior  to  the  closing  of  the  Public 
Offering,  Kaplan  will  reconfirm  its 
appraisal 

10.  The  applicants  represent  that  the 
entire  process  is  designed  to  ensure  that 
the  price  paid  for  Holding  Company 
stock  is  its  fair  market  value.  In  any 
event  the  determination  as  to  the  price 
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to  be  paid  for  Holding  Company  stock 
will  be  subject  to  approval  by  the  OTS. 
All  investors  in  Holding  Company  stock, 
including  the  IRAs,  Keoghs  and  SEPs, 
will  pay  the  same  price  for  the  stock. 

11.  In  summary,  the  applicants 
represent  that  tlie  proposed  transaction 
meets  the  criteria  of  section  408(a)  of  the 
Act  and  section  4975(c)(2]  of  the  Code 
because:  (1)  The  decision  to  purchase 
the  Holding  Company  stock  will  be 
made  by  IRA,  SEP  and  Keogh  customers 
as  part  of  a  range  of  investment  choices, 
and  Citizens  has  no  discretion  over  such 
decision;  (2)  no  fees  or  commissions  will 
be  paid  by  the  purchasers  with  respect 
to  the  transaction;  (3)  no  more  than  25 
percent  of  the  assets  of  any  IRA,  SEP  or 
Keogh  account  will  be  invested  in 
Holding  Company  stock  in  connection 
with  the  initial  offering;  and  (4)  the 
purchase  price  of  the  stock  will  be 
determined  by  independent  appraisal, 
and  must  be  approved  by  the  OTS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Surgical  Group,  P.S.C.  Profit  Sharing 
Plan  and  Retirement  Plan  Located  in 
Paducah,  KY  42001 

[Application  No.  0-8665] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
PR  32836,  August  10, 1990).  If  the 
exemption  is  granted,  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  sections 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  purchase 
of  Paducah  Bankshares  Iiic.  common 
stock  (the  Stock)  by  the  individually 
directed  accounts  (the  Accounts)  of  Dr. 
Wally  O.  Montgomery  in  the  Surgical 
Group,  P.S.C.  Profit  Sharing  Plan  and  in 
the  Surgical  Group.  P.S.C.  Retirement 
Plan  (the  Plans)  from  Dr.  Wally  O. 
Mon^omery  and  his  wife  Geraldine, 
joint  owners  of  the  Stock  and  parties  in 
interest  with  respect  to  the  Plans, 
provided  that:  (a)  The  purchase  of  the 
Stock  will  be  a  one-time  transaction  for 
cash;  (b)  the  Accounts  will  purchase  the 
Stock  at  a  price  no  greater  than  the  fair 
market  value  of  the  Stock;  (c)  the 
Accounts  will  not  pay  any  expense  in 
connection  with  the  proposed* 
transaction;  and  (d)  Dr.  Montgomery 
will  be  the  only  participant  affected  by 
the  transaction. 


Summary  of  Facts  and  Representations 

1.  Each  Plan  has  approximately  38 
participants,  including  Dr.  Montgomery 
who  is  a  20  percent  owner  of  the 
corporation  maintaining  the  Plan.  Each 
of  the  Plans  permits  each  participant  to 
control  the  investment  of  his  Account 
under  the  Plan.  The  applicant  represents 
that  as  of  December  31, 1989,  Dr. 
Montgomery's  balances  in  the  Accounts 
were  $565,143.06  and  $430,428.45  in  the 
profit  sharing  plan  and  the  retirement 
plan,  respectively. 

2.  Paducah  Bank  and  Trust  Company, 
the  issuer  of  the  Stock,  is  a  state  bank 
regulated  by  the  Federal  Reserve,  the 
FDIC  and  the  Department  of  Financial 
Institutions  for  the  State  of  Kentucky. 
The  applicant  states  that  there-were 
184,504  shares  of  the  Stock  outstanding 
as  of  October  30, 1991.  The  applicant 
represents  that  there  are  no  restrictions 
on  the  sale  or  transfer  of  the  Stock.  The 
Stock  is  not  traded  on  an  exchange  or 
over  the  counter,  however,  the  Stock  is 
generally  traded  in  private  transactions 
among  the  current  stockholders. 

3.  Eh-.  Montgomery  and  his  wife 
Geraldine  propose  to  sell,  to  the 
Accounts,  an  amount  of  shares  whose 
total  fair  market  value  will  not  exceed 
25  per  cent  of  the  balance  of  each  of  the 
Accounts  on  the  date  of  the  Stock 
purchase.  The  piut:hase  will  be  a  one 
time  transaction  for  cash.  In  addition, 
the  Plans  will  not  incur  any  expenses  in 
connection  with  the  pruchase  of  the 
Stock  by  the  Accounts.  The  applicant 
states  that  any  expenses  relating  to  the 
proposed  transaction  will  be  paid  by  Dr. 
Montgomery.  The  applicant  wishes  to 
sell  the  Stock  to  the  Accounts  because 
the  Stock  has  historically  had  steady 
capital  appreciation  and  is  expected  to 
continue  to  do  so. 

4.  The  applicant  has  submitted  a 
valuation  of  the  Stock  by  Professional 
Bank  Services,  Inc.  (PBS),  an  investment 
banking  and  financial  consulting  firm, 
that  concluded  that  the  fair  market 
value  of  the  Stock  was  $35.00  per  share, 
as  of  September  18, 1991.  PBS  represents 
that  it  derived  less  than  1  percent  of  its 
income  from  Dr.  Montgomery  during  the 
past  year. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (a) 
The  purchase  of  the  Stock  will  be  a  one- 
time transaction  for  cash;  (b)  the 
Accounts  will  purchase  the  Stock  at  a 
price  no  greater  than  the  fair  market 
value  of  the  Stock;  (c)  the  Accounts  will 
not  pay  any  expense  in  coimection  with 
the  proposed  transaction;  and  (d)  Dr. 
Montgomery  will  be  the  only  participant 
affected  by  the  transaction,  has 


determined  that  the  transaction  is 
appropriate  and  in  the  best  interests  of 
the  Plans  and  desires  that  the 
transaction  be  consummated. 

Notice  to  Interested  Persons:  Since  the 
only  assets  of  the  Plans  involved  in  the 
proposed  transaction  are  those  in  Dr. 
Montgomery's  Accounts  and  since  he  is 
the  only  participant  affected  by  the 
proposed  transaction,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  hearing  requests  on  the 
proposed  exemption  are  due  30  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Eric  Berger  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  niunber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2]  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prolubited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  Uiat  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
includii^g  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 
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(4]  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  Znd  day  of 
jannary,  1992. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc  82-385  Filed  1-7-92;  8:45  am] 
BKlMa  CODE  tt1«-»ll 


NUCLEAR  REGULATORY 
COMMISSION 

Documenla  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

aqency:  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  the  OKfB  review  of 
information  coUection. 

SUMMARV:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
OMB  for  review  die  foDowing  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  73— Physical 
Fitness  Programs  and  Day  Firing 
Qualifications  for  Security  Personnel  at 
Category  1  Licensee  Fuel  Cycle 
Facilities. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  is  the  coUection 
required:  Revisions  to  the  Fixed  Site 
Physical  Protection  Plan  are  required 
once  upon  rule  implementation. 
Recordlceeping  requirements  associated 
with  physical  fitness  performance 
testing  and  dey  firing  qualifications  are 
required  once  each  year  for  each 
security  force  member.  ^ 

5.  Who  will  be  required  or  asked  to 
report:  Applicants  for  license  or 
licensees  authorized  to  possess  formula 
quantities  of  strategic  special  nuclear 
materiaL 

b.  An  estimate  of  the  number  of  ' 
responses:  2. 

7.  An  estimate  of  the  number  of  hours 
annually  needed  to  complete  the 
requirement  or  request  96  (Annualized 
over  three  years). 


8.  An  indication  of  whether  Section 
3504(h),  Public  Law  96-511  applies: 
Applicable. 

9.  Abstract'  The  proposed  rule 
contains  requirements  which  would 
require  an  ap|rficant  for  license  or  a 
licensee  authorized  to  possess  formula 
quanti'ties  of  strategic  special  nuclear 
material  to  institute  annual  physical 
fitness  performance  testing  and  to 
qualify  security  force  personnel  for  day 
firing  of  assigned  weapons  according  to 
a  specific  day  firing  course. 

Copies  of  die  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level],  Washingtoa 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  A^irs  (3150-OOOZ),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3064. 

The  NRC  Clearance  Officer  is  Brenda 
]o  Sheiton.  (301)  4fl(2-B13Z 

Dated  at  Bethesda,  Maryland,  thta  24th  day 
of  December,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cnnford. 

Designated  Senior,  Official  for  Information 
Resources  Management 
[FR  Doc.  92-360  Filed  1-7-82: 8:45  am] 
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Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licensee 
Involving  No  Significant  Hazards 
Considerations 

L  Backgrouad 

Pursuant  to  PubKc  Law  (PL.) 97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regidar 
.biweekly  noti'ce.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  nO  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
16, 1991  throu^  December  28, 1991.  The 
last  biweekly  notice  was  published  on 
December  28. 1991  (56  FR  66912). 


Notice  Of  Consideratioii  Of  Issuance  Of 
Anwndment  To  Fadfity  Operating 
License  and  Ptapoaed  No  Significant 
Hazards  Constdaratioo  Determination 
and  Opportunity  For  Hearing 

The  Commissi(Hi  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accidoit  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  ssiety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  thta  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  malting  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.'Bethesda.  Maryland 
from  7:30  a.m.  to  4n5  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Sti«et  NW.,  Washington.  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  7, 1992,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  llules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
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consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Cenmiission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  Hnancial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 


petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  residt,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the  . 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  "The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  US. 


Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW.,  Washington  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  IdentificatioffNiunber  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  niunber,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l](i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington,  DC 
20555,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

Boston  Edison  Company,  Docket  No.  50> 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request- 
December  6, 1991 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Section  3/4.9.  Auxiliary  Electrical 
System,  to  incorporate  a  surveillance  for 
the  inverters  associated  with  the  High 
Pressure  Coolant  Injection  (HPCI)  and 
Reactor  Core  Isolation  Cooling  (RCIC) 
Systems. 

Basis  forpropos^no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  propoaed  change  does  not  invidvc  a 
significant  increase  in  the  probability  or 
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consequencea  of  an  accident  previously 
evaluated.  The  proposed  diange  adds  a 
surveillance  to  Tedmical  Specifications 
concerning  the  electrical  inverters  associated 
«vith  the  HPQ  and  RQC  systems.  These 
inverters  provide  pfower  to  the  flow  control 
mechanisms  of  these  systems.  Loss  of  the 
RQC  inverter  results  in  a  minimum  flow 
condition.  Loss  of  the  HPCI  inverter  results  in 
HPCI  going  to  zero  flow.  The  inverters  have 
an  automatic  reset  After  the  inverters  reset 
RCIC  flow  returns  to  normal  and  HPCI     ^ 
restarts.  The  operation  of  PNPS  in 
accordance  with  the  proposed  surveillance 
will  not  alter  the  function  or  configuration  of 
the  subject  inverters  or  the  HPQ  and  RQC 
Systems.  The  surveillance  will  be  performed 
during  the  verification  of  operability  of  the 
auxiUary  electrical  system  and  will  not  be 
performed  during  power  operation.  Hence, 
this  new  surveillance  will  be  performed  when 
the  HPCI  and  RCIC  systems  are  not  required 
and  it  will  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Hie  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  change  does  not 
change  the  configuration  or  function  of  nVPS 
and  involves  surveillance  activities  to  be 
performed  when  the  associated  systems  are 
not  required.  Therefore,  operating  PNPS  in 
accordance  with  the  proposed  change  does 
not  create  jhe  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

(3)  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  change  adds  a  surveillance 
intended  to  ensure  the  operabihty  of  existing 
equipment  (i.e.,  the  inverters  associated  with 
the  HPCI  and  RQC  Systems).  The  proposed 
change  does  not  modUy  the  configuration, 
function,  or  setpoint  of  the  inverters  or  the 
associated  systems.  Hence,  operating  PNPS 
in  accordance  with  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street  36th  Floor,  Boston, 
Massachusetts  02199,  attorney  for  the 
licensee. 

NRC  Project  Director  Walter  R. 
Butler 

Entergy  Operatioiis,  Inc.,  Dockat  No.  50> 
313,  Arkansas  Nodaar  One.  Unit  Na  1, 
Pope  County,  Arkansas 

-  Date  of  amendment  request: 
November  7, 1991 


Description  of  amendment  request- 
The  amendment  would  revise  Technical 
Specifications  (TSs)  3.5.2.4  (Quadrant 
Power  Tilt),  3.5.2.5  (Control  Rod 
Positions),  and  3.5.2.6  (Reactor  Power 
Imbalance],  by  replacing  the  values  of 
cycle-specific  parameter  limits  with  a 
reference  to  the  Core  Operating  Limits 
Report  (COLR),  which  contains  the 
values  of  those  limits.  In  addition,  the 
COLR  would  be  included  in  the 
Definitions  Section  of  the  TSs  (Section 
1.11]  as  the  imit-specific  document  that 
provides  these  limits  for  the  current 
operating  reload  cycle.  The  definition 
would  note  that  the  values  of  these 
cycle-specific  parameter  limits  are  to  be 
determined  in  accordance  with  TS 
6.12.3.  This  specification  would  require 
that  the  COLR  be  determined  for  each 
reload  cycle  in  accordance  with  the 
referenced  NRC-approved  methodology 
for  these  limits  and  consistent  with  the 
applicable  limits  of  the  safety  analysis. 
Finally,  this  report  and  any  mid-cycle 
revisions  would  be  provided  to  the  NRC 
upon  issuance.  NRC  Generic  Letter  (GL) 
88-16,  dated  October  4, 1988,  provided 
guidance  to  licensees  on  requests  for 
removal  of  the  values  of  cycle-specific 
parameter  limits  from  TS.  The  licensee's 
proposed  amendment  is  in  response  to 
thisGL 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  •  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previoiuly  Evaluated. 

The  removal  of  cycle  dependent  variables 
from  Technical  Specifications  and  placing 
them  into  a  COLR  has  no  impact  on  plant 
operation  or  safety.  The  Technical 
Specifications  will  continue  to  require 
operation  within  the  core  operational  limits 
for  each  cycle  reload  calculated  by  the 
approved  reload  design  methodologies.  The 
values  or  setpoints  placed  in  the  COLR  ara 
addressed  in  the  Reload  Report  The  reload 
report  presents  the  results  of  an  evaluation  of 
accidenU  addressed  in  the  A.NO-1  SAR 
[Safety  Analysis  Report).  The  evaluation 
demonstrates  that  changes  in  the  fuel  cycle 
design  and  the  corresponding  COLR  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Criterion  2  -  Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Accident  Previously 
Evaluated. 

The  removal  of  cycle  specific  variables 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  cycle  specific 
variables  will  continue  to  be  calculated  using 
NRC  approved  methods.  This  change  consists 
of  relocating  the  cycle  specific  variables  from 


the  Technical  Spedficatioos  to  the  COLR. 
Technical  Specifications  will  continue  to 
require  operation  writhin  the  required  core 
operating  limits  and  appropriate  actions  will 
be  taken  if  the  limits  are  exceeded.  The 
Technical  Specification  changes  result  in  no 
significant  dianges  to  the  operation  of  the 
unit. 

Criterion  3  -  Does  Not  Involve  a  Significant  - 
Reduction  in  a  Margin  of  Safety. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
since  these  changes  only  Involve  transferring 
data  from  one  document  to  another.  The 
limits  or  setpoints  themselves  will  not  change 
until  the  next  fuel  cycle.  These  values  are 
originally  provided  in  the  Reload  Report  for  a 
particular  cycle.  The  development  of  limits 
for  future  reloads  will  continue  to  conform  to 
mediods  described  in  NRC  approved 
documentation.  Each  future  reload  will 
involve  a  1OCFRSO.50  safety  review  to  assure 
that  operation  of  the  unit  within  the  cycle 
specific  limits  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russeltville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street  N.W..  Washington,  D.C 
20005-3502 

NRC  Project  Director:  John  T.  Laricins 

Entergy  Operatioos,  Inc  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  request  February 
20, 1991,  as  supplemented  October  11, 
1991. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Tables  3.3-6  and  4.3-3  of  the  Arkansas 
Nuclear  One  Unit  2  Technical 
Specifications  (TS)  to  require  the 
process  monitors  for  gaseous  activity  for 
purge  and  exhaust  isolation  be  operable 
when  the  monitors  are  actually  in  use 
rather  than  during  all  modes.  The 
proposed  amendment  also  would  r 

require  that  the  purge  system  be  secured^ 
during  fuel  movement  and  containment 
purge  operations  and  provide  actions  for 
continuous  ventilation  with  an 
inoperable  monitor.  Additionally,  the 
proposed  amendment  would  replace 
asterisks  in  the  tables  with  note 
numbers  and  revises  the  Bases  for  this 
TS. 

Basis  for  proposed  no  significant     * 
hazards  consideration  determination: 
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As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
■^  consideration,  which  is  presented 

below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  consequences 
y  of  an  Accident  Previously  Eualuated. 

Changing  the  requirement  for  system 
OPERABILITY  to  limit  the  requirement  to 
only  those  plant  conditions  when  the  system 
actuaUy  has  the  potential  for  creating  a 
release  path  does  not  involve  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The  radiation 
levels  are  continually  measured  in  the  areas 
served  by  the  individual  channels  and  both 
the  alarm  and  automatic  action  are  initiated 
when  the  radiation  level  trip  setpoint  ia 
exceeded.  This  change  is  effectively 
administrative  in  nature  as  the  requirement 
for  the  OPERABIUTY  of  the  system  which 
this  instrumentation  serves  is  required  only 
during  purging  and  core  alterations  and  the 
purge  valves  are  key  locked  closed  during 
Modes  1.  2.  3.  and  4. 

Criterion  2  -  Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated. 

This  instrumentation  is  not  involved  in  the 
creation  of  an  accident  only  in  the  mitigation 
of  a  previously  assumed  accident  and  would 
be  OPERABLE  for  this  function.  Therefore 
this  change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

As  this  proposed  change  still  requires  the 
radiation  monitoring  system  to  be  in  use  and 
capable  of  performing  its  function  when  the 
actual  potential  for  a  release  exits  (during 
Purging  operations  or  when  ventilating  during 
core  alterations]  the  margin  of  safety  will  not 
be  reduced. 

Based  on  the  above  evaluation  it  is 
concluded  that  the  proposed  Technical 
Specification  change  does  not  constitute  a 
significant  hazards  concern. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
•Therefore,  the  NRC  staff  propiMes  to 
determine  that  the  amendment  requesl 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street.  N.W..  Washington.  D.C. 
20005-3502 
NRC  Project  Director  John  T.  Laridns 

Entergy  Operations  Inc.,  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station, 
Unit  3,  St  Charlet  Parish,  Louisiana 

Date  of  amendment  request:  October 
11, 1991.  as  supplemented  by  letter 
dated  December  18, 1991 
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Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
change  the  test  frequency  of  the 
Engineered  Safety  Features  Actuation 
System  (ESFAS)  initiation  relays  to  once 
a  quarter.  The  request  to  change  the 
frequency  of  the  subgroup  relays  and 
related  footnotes  will  be  handled  by  a 
separate  amendment. 

Basis  for  proposed  no  significant  ■ 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration,  which  is  presented 
below: 

Combustion  Engineering  analyses  show 
that  a  reduction  in  test  frequency  of  these 
relays  is  expected  to  decrease  the  frequency 
of  spurious  actuations  of  emergency  safety 
features  equipment.  While  there  may  be  a 
small  increase  in  unavaUability  due  to  relays 
failing  during  the  longer  surveillance  interval, 
it  is  believed  to  be  negligible  due  to  the  high 
reliability  of  these  relays.  Fiulhermore,  this 
will  be  offset  by  a  larger  decrease  in  the 
inadvertent  actuation  of  equipment  during 
testing.  As  such,  the  overall  result  will  be  a 
reduction  in  the  probability  of  plant 
transients. ...  Therefore,  the  operation  of 
Waterford  3  in  accordance  with  these 
changes  will  not  increase  the  probability  of 
any  accident  previously  evaluated. 

The  proposed  changes  do  not  involve  an 
increase  in  the  consequences  of  an  accident 
previously  evaluated  as  the  accident  analysis 
assumes  the  most  limiting  single  failure.  The 
limiting  single  failure  assumed  bounds  the 
failure  of  these  relays.  Whatever  the  failure 
mode  of  the  particular  type  of  relay  used,  the 
consequences  are  acceptable.  Therefore,  the 
operation  of  Waterford  3  in  accordance  with 
this  change  will  not  involve  a  significant 
increase  in  the  probability  or  consequence  of 
any  accident  previously  evaluated. 

Failure  modes  for  the  initiation  ...  relays 
remain  unchanged  by  extended  test 
frequencies....  Potential  consequences  of 
failure  of  one  of  these  relays,  regardless  of 
type,  are  already  considered  in  the  accident 
analyses.  Other  than  extension  of  test 
intervals  ...,  there  is  no  change  to  plant 
procedures  or  operation  that  could  lead  to  a 
new  event.  Failure  of  a  single  relay  may 
result  in  certain  ESFAS  equipment  failing  to 
actuate,  bu^  due  to  the  plant  configuration, 
this  will  not  affRCt  more  than  one  train.  As 
such,  operation  of  Waterford  3  in  accordance 
with  this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  will  not  affect  the 
performance  of  the  safety  function  for  the 
actuated  equipment.  Integrity  of  the  fission 
product  barriers  is  maintained  by  the  action 
of  the  actuated  equipment.  Since  there  is  no 
increase  in  the  consequences  of  the  events 
against  which  this  equipment  protects,  there 
is  no  change  in  the  margin  of  safety.  There 
are  redundant  trains  of  all  engineered  safety 
features  equipment  and  thus  redundant 
trains  of  all ...  relays.  Therefore,  the  single     - 


failure  of  any ...  relay  will  not  prevent  the     - 
performance  of  the  design  safety  function. 
The  failure  of  two  trains  of  redundant  relays 
actuating  the  same  equipment  is  not 
considered  credible.  Therefore,  the  operation 
of  Waterford  3  in  accordance  with  this 
change  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynods. 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Project  Director:  John  T.  Larkins 

Florida  Power  and  Light  Company,  et  aL, 
Docket  Nos.  50-335  and  50-389,  St.  Lucie 
Plant,  Unit  Nos.  1  and  2,  St.  Lude 
County,  Florida 

Date  of  amendment  request:  February 
12,1990 

Description  of  amendment  requests: 
The  proposed  amendments  to  the  St. 
Lucie  Units  1  and  2  Technical 
Specifications  would  revise  the 
requirement  to  determine  control 
element  assembly  (CEA)  operability  at 
least  once  per  31  days  to  once  per  92 
days.  Additionally,  it  is  proposed  that 
the  surveillance  interval  for  the 
performance  of  the  functional  test  of  the 
CEA  block  circuit  which  is  performed 
as  part  of  the  CEA  operability  test  be 
performed  on  a  quarteriy  basis,  rather 
than  on  the  current  monthly  basis. 

This  request  was  originally  noticed  in 
the  Federal  Register  on  April  4. 1990  (55 
FR  12393).  It  was  subsequently  denied 
by  NRC  letter  dated  January  24, 1991, 
and  the  denial  was  noticed  in  the 
Federal  Register  on  February  6, 1991  (56 
FR  3846).  By  letter  dated  November  22, 
1991,  the  hcensee  requested  that  the 
NRC  reconsider  the  denial. 

Basis  for  proposed  no  sijinificunt 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendmenl[s]  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
pre\'iou8ly  evaluated. 

The  intent  of  the  (clontrol  (ejlement 
[a]ssembly  (CEA]  movement  testing 
surveillance  is  the  detection  of  CEAs  which 
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are  stuck  fully  out  of  the  core,  and  to 
demonstrate  that  the  CEA  can  move  freely 
within  a  small  range  of  movement  The 
current  Combustion  Engineering  Standard 
Technical  Specification  and  the  St  Lude 
Technical  Specification  31  day  surveillance 
interval  frequency  was  based  on  engineering 
judgement.  Operating  experience  has 
demonstrated  that  this  surveillance  is  not  a 
principal  method  for  detecting  stuck  CEAs. 
For  example,  startup  testing,  which  includes 
CEA  drop  testing  and  CEA  worth  testing, 
[has]  detected  a  number  of  stuck  CEAs. 
Additionally,  in  a  few  instances,  stuck  CEAs 
have  been  identiBed  following  a  trip,  and 
have  generally  occuned  in  the  last  foot  of 
travel  The  St  Lude  Units  1  and  2  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
Chapter  15  Acddent  An^yses  assume  the 
most  reactive  CEA  is  stuck  in  the  fully 
withdrawn  position  on  a  reactor  trip; 
therefore,  (these]  amendment[s]  [do]  not 
involve  a  significant  increase  in  the 
consequences  of  accidents  previously 
analyzied.  As  discussed  above,  other  more 
effective  means  of  detecting  stuck  CEAs  in 
normal  use  make  operation  with  an 
undetected  stuck  CEA  improbable.  Therefore, 
[these]  amendment[s]  [do]  not  involve  a 
significant  increase  in  the  probability  of 
acddents  previously  analyzed. 

Increasing  the  surveillance  test  interval  of 
the  CEA  movement  test  will  decrease  the 
probability  of  dropping  a  CEA.  Dropped 
-CEAs  cause  unnecessary  flux  perturbations 
in  the  core,  and  can  result  in  a  reactor  trip. 

The  block  circuit  test  frequency  was 
originally  established  to  be  the  same  as  the 
CEA  movement  test  The  individual  CEA 
block  circuit  surveillance  is  not  directly 
connected  with  any  analyzed  event  but 
rather  serves  as  backup  to  other 
surveillances  and  operator  action.  The  CEA 
group  block  circuit  surveiUance  applies 
during  initial  CEA  withdrawal  during  reactor 
startup,  and  is  bounded  by  the  CEA 
[m]isoperation  event  previously  analyzed. 

Criterion  2 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment(s]  [would]  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bt>m  any  acddent  previously 
evaluated. 

No  new  accident  initiators  are  created  by 
the  extended  test  intervals.  A  single  CEA 
stuck  in  the  fully  withdra«vn  position  and 
CEA  misoperation  events  have  been 
previously  analyzed  in  the  St  Lucie  Units  1 
and  2  USFAR  Chapter  IS  Acddent  Analyses. 
Additionally,  the  change  does  not  result  in 
any  physical  change  to  the  plant  or  method  of 
operating  the  plant  fnm  that  allowed  by  the 
[T]echnical  [S]pedficatians. 

Criterion  3 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment(s]  [would]  not 
involve  a  si^iificant  raduction  in  a  margin  of 
safety. 

The  St  Lude  Units  1  and  2  UFSAR  Chapter 
IS  acddent  analyses  assume  the  most 
reactive  control  element  assembly  is  stuck  in 
the  fully  withdrawn  poaittoo  on  a  reactor  trip; 
therefore,  this  propoeed  change  does  not  alter 
the  margin  of  sisfety  with  raapect  to  limiting 
podtivc  reactivity  additioaa  daring  a 
postulated  [m|ain  [sltMm  P}tiie  (b]reak  at 


(h]ot  [z]ero  [p]ower,  [e]nd  of  (c]yde. 
Additionally,  [s]hutdown  [m]aigin  ■ 
requirements  per  the  St  Lucie  Units  1  and  2 
Technical  Specifications  assiune  the 
hypothetical  worst  case  stuck  CEA. 

The  Technical  Spedfication  Action 
Statements  appUcable  to  misaligned  or 
inoperable  CEAs  include  requirements  to 
align  the  [o]perabIe  CEAs  in  a  given  group 
with  an  inoperable  CEA.  Conformance  with 
these  alignment  requirements  brings  the  core, 
within  a  short  period  of  time,  to  a 
configuration  consistent  with  that  assumed  in 
establishing  Limiting  Conditions  for 
Operation  (LCO)  limits  and  Limiting  Safety 
System  Settings  (LSSS)  setpoinU. 

Even  should  a  CEA  misalignment  or  CEA 
block  circuit  failure  occur  during  the 
proposed  92  day  surveillance  frequency  for 
testing,  other  independent  means  of  detecting 
misaligned  CEAs  exist  enabling  control  room 
operators  to  implement  the  Technical 
Specification  ACTIONS  as  required. 

Based  on  the  above,  we  have  determined 
that  the  amendment  request  does  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  acddent 
previously  evaluated;  (2)  aeate  the 
possibility  of  a  new  or  (Afferent  kind  of 
acddent  bom  any  acddent  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety,  and  therefore 
does  not  involve  a  significant  hazards 
consideration. 

The  8ta?  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of 
50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that 
the  proposed  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615  L 
Street  N.W.,  Washington,  D.C.  20036 

NRC  Project  Director  Herbert  N. 
Berkow 

Niagara  Moluwlc  Power  Corporatioii, 
Docket  Na  5S-220.  Nine  Mile  Point 
Nuclear  Statioo  Unit  Na  1.  Oswego 
County.  New  York 

Date  of  amendment  request-  May  13, 
1991,  as  supplemented  August  30, 1991, 
and  September  27, 1991. 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
the  reactor  vessel  pressure/temperature 
(P/T)  limits  specified  in  Technical 
Specifications  3.2.2/4.2.2  and  the 
withdrawal  schedule  of  reactor  vessel 
material  surveillance  capsules  specified 
in  TS  4.2.2.b.  The  revised  P/T  limiU 
would  be  valid  for  operation  of  Nine 
Mile  Point  Unit  1  through  18  effective 
full  power  years  (EFPY).  The  revised 
limits  would  satisfy  NRC  Generic  Letter 
88-11  since  the  revised  limits  were 


calculated  using  the  method  in  NRC 
Regulatory  Guide  1.99.  Revision  2.  The 
reactor  vessel  material  surveillance 
capsule  withdrawal  schedule  would  be 
revised  to  specify  withdrawal  of 
capsules  in  terms  of  EFPY  rather  than  in 
terms  of  service  life. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probabilily  or  consequencea  of  an  accident 
previously  evaluated. 

The  proposed  amendment  incorporates  the 
results  of  testing  of  NMPl  reactor  vessel 
material  surveillance  specimens  which  have 
been  irradiated  during  station  operation. 
Testing  of  the  material  surveillance 
spedmens  was  performed  in  accordance  with 
10  CFR  [Part]  SO  Appendix  H. 

Components  of  the  reactor  primary  coolant 
system  are  operated  so  that  no  substantial 
pressure  is  imposed  unless  the  reactor  vessel 
materials  are  above  nil-ductility  transition 
temperature,  The  nil-ductility  transition 
temperature  increases  as  a  function  of  the 
neutron  exposure.  The  proposed  amendment 
incorporates  (1)  the  results  of  testing  of 
irradiated  NMPl  reactor  vessel  material,  (2) 
calculation  of  stress  intensity  factors 
according  to  Appendix  G  of  Section  in  of  the 
ASME  [American  Sodety  of  Mechanical 
Engineers]  Boiler  and  Pressure  Code  1960 
Edition  with  Winter  1962  Addenda,  and  (3) 
the  Regulatory  Guide  1.89,  Revision  2  method 
for  extrapolation  of  the  ARTndt. 

Operation  of  NMPl  in  accordance  with  the 
proposed  pressure/temperature  operating 
limits  will  preclude  brittle  failure  of  the 
reactor  vessel  material.  Satety  margins  for 
brittle  failure  will  be  in  accordance  with 
those  ipecifled  in  10  CFR  [Pari]  50  Appendix 
G  and  Appendix  C  of  the  ASME  Code.  The 
proftosed  changes  to  the  withdrawal  schedul  3 
for  the  reactor  vessel  material  surveillance 
capsules  are  administrative  changes, 
rherefore.  the  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  anew  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  incorporates 
pressure/temperature  operating  limits  based 
on  analysis  of  irradiated  samples.  No 
modification  to  the  plant  is  required  in  order 
to  implement  the  proposed  amendment. 
Therefore,  the  proposed  limits  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
acddent  from  any  acddent  previously 
evaluated.  The  proposed  changes  to  the 
withdrawal  schedule  for  the  reactor  vessel 
material  surveillance  capsules  are 
administrative  in  nature  and  will  not  create 
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the  possibility  of  a  new  or  different  type  of 
accident. 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Implementation  of  the  proposed  pressure/ 
temperature  operating  limits  will  ensure 
station  operations  are  conducted  with  the 
reactor  vessel  materials  above  the  nil- 
ductility  transition  temperature.  Operation  in 
accordance  with  the  proposed  pressure/ 
temperature  operating  limits  and  proposed 
surveillance  program  will  preclude  brittle 
failure  of  the  reactor  vessel  material,  since 
safety  margins  specified  in  10  CFR  (Part)  50 
Appendix  G  and  the  ASME  Code  Appendix  C 
will  be  maintained.  The  proposed  changes  to 
the  reactor  vessel  material  surveillance 
capsule  withdrawal  schedule  are 
administrative  and  will  not  affect  any  margin 
of  safety 

The  f^fRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards  | 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13128. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire.  Winston  &  Strawn, 
1400  L  Street.  NW.,  Washingtoa  DC 
20005-3502. 

NRC  Project  Director  Robert  A. 
Capra 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-410,  Nine  Mile  Pmnt 
Nuclear  Station,  Unit  2,  Scribe,  New 
Y(wk  , 

Dates  of  amendment  requesbl 
November  6, 1991,  as  supplemented 
December  5, 1991 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Teclmical  Specification  4.5.1.e.2(b]  to 
increase  the  minimum  reactor  steam 
dome  pressure  for  manual  opening  of 
the  Automatic  Depressurization  System 
(ADS)  valves  during  18-month 
surveillance  testing  from  100  psig  to  950 
psig. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  2,  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  will  not  affect  the 
operability  or  reUability  of  the  AOS  valves.  In 


addition,  the  probability  or  consequences  of  a 
stuck  open  relief  valve  analyzed  in  USAR 
[Updated  Safety  Analysis  Report]  Section 
15.1.4  or  any  other  accident  previously 
analyzed  %vill  not  be  increased.  The  operation 
of  Nine  Mile  Point  Unit  2.  in  accordance  with 
the  proposed  amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

No  new  operational  modes  will  result  &x)m 
the  proposed  change.  The  valves  have  been 
routinely  tested  at  the  proposed  minimum 
pressure  in  the  past  with  no  adverse  effects. 
The  safety  function  of  the  ADS  valves  wiU  be 
unaffected  such  that  the  proposed  change 
will  not  create  the  possibility  of  a  new  or 
different  accident  from  any  previously 
analyzed. 

The  operation  of  Nine  Mile  Point  Unit  2.  in 
accordance  writh  the  proposed  amendment, 
will  not  involve  a  signiHcant  reduction  in  a 
margin  of  safety 

Testing  at  950  psig  enhances  safety  by 
assuring  that  the  ADS  valves  can  operate 
under  normal  operating  conditions  and  also 
by  preventing  damage  to  the  ADS  valve 
seats.  Only  three  AOS  valves  are  required  to 
function  for  all  analyzed  events.  In  the 
extremely  unlikely  event  that  five  ADS 
valves  are  inoperable  before  steam  dome 
pressure  reaches  safe  testing  pressure  (9S0 
psig).  redundant  safety  systems  exist  to 
prevent  the  reduction  in  safety  for  this  brief 
period.  Moreover,  the  suppression  pool 
heatup  and  loading  from  the  valve  opening  at 
this  pressure  has  been  previously  shown  to 
be  acceptable  in  USAR  Appendix  6A. 
Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13128. 

Attorney  for  licensee:  Mark  |. 
Wetteriiahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street.  NW.,  Washington,  DC 
20005-3502. 

.    NRC  Project  Director  Robert  A 
Capra 

Northeast  Nuclear  Energy  Company,  et 
aL,  Docket  No.  50-336,  Milbtone  Nadear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request-  October 
9, 1991  as  supplemented  November  26. 
1991. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Index  and  the  Technical 
Specifications  Sections  3.1.3.6,  3.9.18, 
3.a20.  and  the  Bases  Sections  3/4  J.17, 
3/4.9.18. 3/4.9.19  and  3/4.9.20  to  correct 


various  editorial  and  typographical 
errors.  Also  the  bases  for  the  Thermal 
Margin/Low  Pressure  trip  limiting  safety 
system  setting  (Basis  page  B  2-7)  is 
proposed  to  be  revised  to  account  for 
reevaluation  of  the  pressurizer  pressure 
instnmient  uncertainty. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  oHIo  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  technical  specification 
change  has  been  reviewed  against  the  criteria 
of  10CFR50.92  and  it  has  been  determined  not 
to  involve  a  significant  hazards 
consideration.  Specifically,  the  proposed 
changes  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  analyzed.  These  changes  are 
proposed  to  only  correct  typographical  errors 
and  are  not  intended  to  change  the  intent  of 
the  subject  matter.  This  does  not  affect  or 
have  any  potential  impact,  upon  any  of  the 
design  basis  types  of  accidents  previously 
analyzed.  There  are  no  failure  modes  affected 
by  the  changes.  As  such,  there  are  no  design 
basis  accidents  affected  by  the  changes. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  There  are  no  failure 
modes  associated  with  this  proposed 
Technical  Specification  change.  Therefore, 
there  are  no  failure  modes  which  can 
represent  a  new  unanalyzed  accident. 

3.  Involve  a  reduction  in  the  margin  of 
safety  There  is  no  impact  on  the  performance 
of  any  safety  system.  There  is  no  increase  in 
the  consequences  of  any  accident  and.  as 
such,  there  is  no  reduction  in  the  margin  of 
safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwidi. 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day.  Berry  ft  Howard,  City 
Place.  Hartford.  Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

NoitlieMt  Nudeai  EDetggr  Company,  et 
aL.  Dodcet  No.  5IM23.  KfiDstone  Nucbar 
Power  Stadoo.  Unit  Na  3.  New  Londoo 
County,  Coonecticut 

Date  of  amendment  request 
December  11, 1901 

Description  o/  amendment  request 
The  licensee  has  proposed  to  revise  the 
Technical  ^ledfications  to  make  certain 
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administrative  changes.  These  changes 
are:  (1)  a  revision  of  the  curve  for 
shutdown  mat^n  with  three  loop 
operation  to  correct  a  drafting 
inaccuracy,  (2)  correction  to  be 
consistent  with  an  earlier  change,  (3) 
deletion  of  an  obsolete  reference,  (4)  a 
wording  clarification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  die 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  changes  to  Figure  3.1-2, 
Table  3.3-4,  and  Section  3/4.6.3  are  intended 
to  clarify  the  Technical  Specifications  and 
ensure  consistency  The  changes  do  not 
increase  ...  the  probabiUty  or  consequences  of 
an  accident  previously  analyzed. 

The  proposed  changes  to  Section  3/4.7.7 
simply  provide  clarification  and  increased 
understanding  of  the  existing  Technical 
Specifications,  and  therefore  do  not  increase 
the  probability  or  oon8e<)uences  of  an 
accident  previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  changes  to  Figure  3.1-2, 
Table  3.3^,  and  Section  3/4.6.3  are  to 
parameters  included  in  existing  design  basis 
accidents.  All  affected  systems  will  continue 
to  function  as  designed. 

The  propoaed  changes  do  not  affect  any 
plant  operations,  and  the  potential  for  an 
unanalyzed  accident  is  not  created,  and  no 
new  faUura  modes  are  introduced. 

The  propoaed  changes  to  Section  3/4.7.7 
provide  clarification  and  ensure 
understanding  of  existing  Tedtnical 
Specification  requiiementa.  No  physical 
modifications  to  equipment  or  equipment 
operation  have  been  made.  All  other 
surveillance  requirements  and  iMses  remain 
unchanged. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety 

Stooe  all  das^  iMsis  accidents  are 
unaffected  by  these  changes,  tliere  is  no 
redoctiOD  in  the  nargin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appean  that  the  Aiee 
standards  dt  10  CFR  S0JI2(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resonrces  Center, 
Thames  Valley  State  Tedmical  College, 
574  New  London  Turnpike.  Norwich 
Connecticut  0630a 


Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  ft  Howard,  City 
Place,  Hartford,  Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Omaha  PuUk  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1,  Washingtan  County,  Nebraska 

Date  of  amendment  request- 
November  27, 1991.     . 

Description  of  amendment  request 
The  proposed  amendment  to  the 
Technical  Specification  would  remove 
the  cycle-specific  operating  limits  and 
institute  the  Core  Operating  Limits 
Report  in  accordance  with  Generic 
Letter  88-16. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  to  the  Technical 
Spedficatiatts  for  the  removal  of  cycle- 
specific  operating  limits  does  not  involve  a 
significant  hazards  considerations  t>ecause 
the  operatkn  of  tlw  Fort  Calhoun  Station  in 
accordance  widi  tliis  change  would  not. 

1.  Involve  a  significant  increase  in  the 
probabibty  or  tlw  consequences  of  an 
accident  previously  evaluated. 

The  institutioo  <rf  a  cycle-specific  operating 
limits  report  consistent  with  tin  NRC 
recommendations  of  Generic  Letter  86-16, 
will  not  modify  the  metliodology  used  in 
generating  tiie  limits  nor  die  manner  in  which 
they  are  implemented.  These  limits  will 
continue  to  tM  detennined  l>y  analyzing  die 
same  postulated  events  as  previously 
analyzed.  The  plant  will  continue  to  operate 
%vithin  the  limits  specified  in  tlie  Core 
Operating  limits  Report  and  will  take  the 
same  ooiracUve  actions  when  or  if  these 
limits  an  exceeded  as  required  by  current 
Technical  Specifications.  Therefore,  this 
amendment  incorporating  the  Core  Operating 
Limits  Report  is  administrative  in  nature  and 
has  been  concluded  not  to  increase  the 
probatiility  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
previously  evaluated. 

There  are  do  physical  alterations  to  tlw 
plant  configuration,  changes  to  selpoint 
values,  or  changes  to  the  implementation  of 
setpoints  and  limits  associated  widi  this 
proposed  amendment  No  new  or  different 
kind  of  accident  is  created  by  this 
adminstrattve  change  because  the  actual 
opcntloo  of  the  plant  rsBuiaa  unchanged, 
liierefora,  the  possiUhty  of  an  aoddent  or 
malfunctlaa  of  a  difbient  type  dwn  any 
previously  avalnatsd  in  the  safety  analysis 
report  would  not  be  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  Safety 

As  iwttcatad  abeva  the  iaiplementation  of 
the  proposed  Con  Opoattag  Limits  Report 
consistent  widi  the  guldaaoe  of  Generic 
Uner  ae-lA  Bakas  ese  of  Ike  existlai  safety 
analysis  methodologies  and  die  resulting 


limits  and  setpoints  for  plant  operation. 
Additionally,  the  safety  analysis  acceptance 
criteria  for  operations  with  this  proposed 
change  has  not  changed  from  tliat  used  in  die 
current  reload  analysis.  Therefore,  the  margin 
of  safety  as  defined  in  the  basis  for  any 
Technical  Specification  is  not  reduced  due  to 
the  implementation  of  the  Core  Operating 
Limits  Report 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(0]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby.  and  MacRae,  1333  New 
Hampshire  Avenue,  N.W..  Washington. 
D.C.  20036 

NRC  Project  Director  John  T.  Larkins 

Omaha  Public  Power  District  Docket 
Na  50-285,  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request- 
November  27, 1891. 

Description  of  amendment  request 
The  proposed  amendment  to  the 
Tectmical  Specifications  would  revise 
the  negative  limit  for  the  Moderator 
Temperature  Coefficient  (MTC)  of 
reactivity  for  the  Cycle  14  Reload. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50Jl(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

This  proposed  amendment  does  not  involve 
a  significant  hazards  consideration  because 
the  operation  of  Fort  Calhoun  Station  in 
accordance  with  this  amendment  would  not: 

1.  Involve  a  signifkant  increase  in  the 
protiability  or  consequences  of  an  aoddent 
previously  evaluated.  The  safety  analysis 
most  impacted  by  a  change  to  dw  negative 
MTC  Technical  Spedficabon  limit  is  die  main 
steam  line  break  event  The  steam  line  break 
cooldown  curves  (for  hot  zero  power  and  hot 
full  power)  for  an  MTC  of  -3J)x  10  *p/'  F 
were  calculated  and  found  to  be  bounded  by 
die  USAR  [Updated  Safety  Analysis  Report] 
((^e  8)  cookkiwn  curves.  Other  transient 
analyses  wen  rsanalyiad  and/or 
reevaluated  with  the  mora  negative  MTC  and 
found  to  yield  acceptable  results  in 
accordance  widi  Uw  acoeptance  criteria 
conUinad  In  OFTO's  (Omaha  PubUc  Power 
Districts']  lekMd  analysis  madiodology 
topical  reports.  Thus,  this  rhange  does  not 
increase  the  prababilty  or  consequences  of  a 
previously  evaluated  accidant 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  acddant  bom  any  accident 
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previously  evaluated.  It  has  been  deteraiined 
that  a  new  or  different  type  of  accident  is  not 
created  because  no  new  or  different  modes  of 
operation  are  proposed  for  the  plant.  The 
continued  use  of  the  same  Technical 
Specification  administrative  controls 
prevents  the  possibility  of  a  new  or  different 
kind  of  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety  The  revised  negative  MTC 
limit  results  in  a  steam  line  break  cooldown 
curve  which  remains  bounded  by  the  USAR 
steam  line  break  cooldown  curve  (Cycle  8}. 
Therefore,  this  change  does  not  reduce  or 
alter  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf,  Lamb. 
Leiby,  and  MacRae,  1333  New 
Hampshire  Avenue,  N.W.,  Washington, 
D.C. 20036 

NRC  Project  Director  John  T.  Larkins 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Dehnarva  Powa  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Dockets  Nos.  50-277  and  50-27t.  Peach 
Bottom  Atomic  Power  Station.  Units 
Nos.  2  and  3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
December  19, 1991 

Description  of  amendment  request: 
The  amendment  proposes  changes  to  the 
Technical  Specifications  (TS)  Section 
1.0,  Definition  of  Surveillance 
Frequency.  Specifically,  the  changes 
provide  specific  definition  of  each  of  the 
periodic  surveillance  intervals  used  in 
the  TS.  In  addition,  the  changes  revise 
the  reference  date  from  which 
subsequent  surveillance  tests  are 
scheduled.  Finally,  the  changes  delete 
redundant  and  potentially  confusing 
words  concerning  the  definition  of  an 
"operating  cycle". 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

i)  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

One  of  the  purposes  of  the  proposed 
changes  is  to  allow  implementation  of  a  new 
surveillance  testing  software  system. 
Implementation  of  this  software  will  be  an 


overall  enhancement  to  the  surveillance 
testing  program.  One  benefit  is  the  ability  to 
schedule  surveillance  tests  on  a  daily  basis 
and  to  better  control  STs  performed  on  an 
event  basis.  Another  purpose  of  the  proposed 
changes  is  to  provide  surveillance  interval 
definitions  which  are  more  conservative  that 
those  currently  used.  Attaining  these  two 
purposes  could  result  in  increased  assurance 
of  plant  equipment  reliability.  This  will  not 
increase  the  probability  of  accidents 
previously  evaluated.  The  proposed  changes 
do  not  affect  the  consequences  of  accidents 
previously  evaluated  because  they  do  not 
affect  the  initial  conditions  or  precursors 
assumed  in  any  Updated  Final  Safety 
Analysis  Report  Section  14  accident 
analyses.  Further,  these  proposed  changes  to 
not  decrease  the  effectiveness  of  equipment 
relied  upon  to  mitigate  the  previously 
evaluated  accidents. 

ii)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  do  not  alter  the 
design  or  function  of  any  equipment  or 
introduce  any  new  failure  modes. 
Implementation  of  proposed  changes  does 
not  involve  any  new  plant  configurations, 
testing  methods  or  operating  scenarios. 
Therefore,  the  proposed  changes  do  not 
create  the  possibihty  of  a  new  or  different 
kind  of  accident. 

iii)  The  proposed  changes  do  not  involve  a 
signiflcant  reduction  in  a  margin  of  safety 

One  of  the  proposed  changes  involves 
surveillance  interval  defmitions  which  are 
more  conservative  than  those  currently  in 
place.  Another  proposed  change  deletes  a 
requirement  to  schedule  subsequent 
surveillance  tests  based  on  the  originally 
scheduled  date.  This  requirement  is  similar  to 
a  requirement  which  the  NRC,  in  Generic 
Letter  89-14,  recommended  that  licensees 
remove  from  Technical  Specifications 
because  of  a  greater  benefit  to  plant  safety 
The  remaining  two  changes  are  proposed  for 
clarity  and  consistency,  and  do  not  adversely 
affect  the  surveillance  testing  program. 
Consequently,  the  proposed  changes  do  not 
reduce  any  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c}  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601, 
Harrisburg.  Pennsylvania  17105. 

Attorney  for  Licensee:  J.  W.  Durham, 
Sr.,  Esquire.  Sr.  V.P.  and  General 
Counsel,  Philadelphia  Electric  Company, 
2301  Market  Street.  Philadelphia. 
Pennsylvania  19101 

NRC  Project  Director  Charles  L 
Miller 


Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344.  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request: 
December  12, 1991 

Description  of  amendment  request' 
The  licensees  propose  to  revise  the 
Trojan  Techincal  Specification  6.0, 
"Administrative  Controls."  This  change 
would  incorporate  planned 
organizational  changes,  modify  the  Plant 
Review  Board  composition,  and  correct 
several  editorial  errors  within  this 
section  of  the  Trojan  Technical 
Specifications.  This  amendment 
application  was  designated  by  the 
licensee  as  LCA  218. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

a.  Organization  Changes 

The  changes  related  to  the  reorganization 
are  administrative  in  nature.  The  titles  of  the 
Shift  Supervisor,  Assistant  Shift  Supervisor, 
Radiation  Protection  Branch  Manager,  and 
Operations  Branch  Manager  are  being 
changed  while  the  qualifications, 
responsibilities,  and  authorities  of  the 
positions  remain  the  same  as  presently 
described  in  the  Final  Safety  Analysis  Report 
(FSAR). 

These  changes  have  no  effect  on  accident 
probability  or  consequences  as  they  are  a 
change  in  nomenclature.  Therefore,  the 
proposed  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

h.  PRB  Composition 

The  change  to  PRB  Composition  is  an 
administrative  change  to  allow  greater 
flexibility  in  establishing  PRB  membership 
while  maintaining  the  necessary 
qualifications  of  the  board  to  adequately 
advise  the  Plant  General  Manager  on  matters 
related  to  nuclear  safety  The  composition 
requirements  for  the  PRB  will  now  be  similar 
to  those  for  the  TNOE 

Since  the  qualification  requirements  will 
ensure  the  board  has  the  necessary  expertise 
to  consider  matters  pertaining  to  nuclear 
safety  and  an  appropriate  spectrum  of 
functional  areas  will  be  represented,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

c  Editorial  Changes 

The  editorial  changes  are  administrative  in 
nature  as  they  correct  editorial  errors  or 
achieve  consistency  throughout  the  Technical 
Specifications.  These  changes  do  not  affect 
how  the  Plant  is  operated  or  any  accident 
analysis.  Therefore,  the  proposed  changes  do 
not  involve  a  signiflcant  increase  in  the 
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probability  or  coaaequencet  of  an  accident 
previously  evaluated 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

a.  Organization  Changes 

The  changes  related  to  the  reorganization 
are  administrative  in  nature.  The  titles  of  the 
Shift  Supervisor,  Assistant  Shift  Supervisor. 
Radiation  Protection  Branch  Manager,  and 
Operations  Branch  Manager  are  being 
changed  while  the  qualifications, 
responsibilities,  and  authorities  of  the 
positions  remain  the  same  as  presently 
described  in  the  FSAR. 

These  changes  do  not  affect  Plant 
equipment  or  operations  as  they  are  a  change 
in  nomenclature.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

b.  PRE  Composition 

The  change  to  PRB  Composition  is  an 
administrative  change  to  allow  greater 
flexibility  in  establishing  PRB  membership 
while  maintaining  the  necessary 
qualifications  of  the  board  to  adequately 
advise  the  Plant  General  Manager  on  matters 
related  to  nuclear  safety  The  composition 
requirements  for  the  PRB  will  now  be  similar 
to  those  for  the  TNOB. 

Since  the  qualification  requirements  will 
ensure  the  board  has  the  necessary  expertise 
to  consider  matters  pertaining  to  nuclear 
safety  and  an  appropriate  spectrum  of 
functional  areas  will  be  represented,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

c.  Editorial  Changes 

The  editorial  changes  are  administrative  in 
nature  as  they  correct  editorial  errors  or 
achieve  consistency  throughout  the  Technical 
Specifications.  The  changes  do  not  affect  how 
the  Plant  is  operated  or  any  Plant  equipment. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

a.  Organization  Changes 

The  changes  related  to  the  reorganization 
are  administrative  in  nature.  The  titles  of  the 
Shift  Supervisor,  Assistant  Shift  Supervisor, 
Radiation  Protection  Branch  Manager,  and 
Operations  Branch  Manager  are  being 
changed  while  the  qualifications 
responsibilities,  and  authorities  of  the 
positions  remain  the  same  as  presently 
described  in  the  FSAR. 

These  changes  do  not  affect  Plant 
equipment  or  operations  as  they  are  a  change 
in  nomenclature.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

b.  PRB  Composition 

The  change  to  PRB  Composition  is  an 
administrative  change  to  allow  greater 
flexibility  in  establishing  PRB  membership 
while  maintaining  the  necessary 
qualifications  of  the  board  to  adequately 
advise  the  Plant  General  Manager  on  matters 
related  to  nuclear  safety.  The  composition 
requirements  for  the  PRB  will  now  be  similar 
to  those  for  the  TNOE 


Since  the  qualification  requirements  will 
ensure  the  board  has  the  necessary  expertise 
to  consider  matters  pertaining  to  nuclear 
safety  and  an  appropriate  spectrum  of 
functional  areas  will  be  represented  this 
change  does  not  involve  a  significant 
reduction  in  a  maiigin  of  safety. 

c.  Editorial  Changes 

The  editorial  changes  are  administrative  in 
nature  as  they  correct  editorial  errors  or 
achieve  consistency  throughout  the  Technical 
Specifications.  The  changes  do  not  [not] 
affect  how  the  Plant  is  operated  or  any  Plant 
equipment  Therefore,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensees'  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street.  P.O.  Box  1151,  Portland, 
Oregon  97207 

Attorney  for  licensees:  Leonard  A. 
Girard,  Esq..  Portland  General  Electric 
Company.  121  S.W.  Salmon  Street. 
Portland.  Oregon  97204 

NRR  Project  Director  Theodore  R. 
Quay 

Power  Authority  of  the  State  of  New 
York,  Dodcet  No.  50-333.  James  A. 
FitzPatridc  Nudear  Power  Plant, 
Oswego,  New  York 

Date  of  amendment  request 
December  19, 1991 

Description  of  amendment  request 
This  proposed  amendment  to  the  James 
A.  FitzPatrick  Technical  Specifications 
(TS)  requests  a  one-time  extension  to 
the  fire  barrier  penetration  8ur\'eillance 
interval  Technical  Specification 
4.12  J.l.a  requires  that  fire  barrier 
penetration  seals  be  visually  inspected 
once  every  18  months.  The  licensee  has 
requested  a  one-time  extension  of  3 
months  until  May  15. 1992.  to  complete 
these  fire  barrier  inspections. 

On  August  2, 1991,  during  a  meeting 
with  the  NRC's  staff,  the  licensee 
committed  to  complete  a  full  baseline 
barrier  seal  inspection  not  later  than  30 
days  after  startup  from  the  1993  refuel 
outage.  The  licensee  accelerated  its 
baseline  inspection  sdiedule  to  run 
concurrently  with  the  fire  barrier 
penetration  seal  inspections  required  by 
TS  4.12J'.l,a.  Each  of  these  inspections 
tak^s  longer  because  the  baseline 
inspection  requirements  are  more 
detailed  than  those  previously  employed 
at  FitzPatrick.  Because  these  inspections 
are  more  detailed  and  take  longer  to 
perform,  the  licensee  has  determined 


that  a  one-time  extension  is  necessary 

to  complete  the  surveillance 
requiremenU  of  TS  4.12.F.l.a. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  whidi  is  presented 
below: 

Operatira  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

The  proposed  one  time  extension  of  the  fire 
barrier  penetration  seal  inspection  interval 
involves  no  hardware  modifications,  changes 
to  system  operating  procedures  or  affects  the 
ability  of  any  system  to  perform  its  intended 
function.  The  probability  of  a  fire  is  not 
increased  and  the  ability  of  plant  personnel 
and  fire  protection  equipment  to  detect  and 
extinguish  a  fire  is  not  affected  The  proposed 
one  time  extension  of  the  fire  barrier 
penetration  seal  inspection  interval  will  not 
introduce  any  additional  combustible 
materials  or  ignition  sources  into  the  plant. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  one  time  extension  of  the  fire 
barrier  penetration  seal  inspection  interval 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  or  fire.  Analyses 
have  been  performed  based  on  the  presence 
of  a  fire  in  each  area  or  zone  regardless  of  the 
actual  fire  hazard  and  combustible  loading 
present  Fire  protection  features  (including 
fire  barriers  and  fire  barrier  penetration 
seals)  have  been  installed  throughout  the 
plant  to  limit  the  spread  of  fires  between 
zones  and  areas.  Analyses  have 
demonstrated  that  the  plant  can  be  safely 
shutdown  and  maintained  in  a  shutdown 
condition  assuming  the  loss  of  all  equipment 
is  (in)  any  single  fire  area  or  zone. 

3.  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  one  time  extension  of  the  fire 
barrier  penetration  seal  inspection  interval 
does  not  reduce  the  ability  of  the  barriers  to 
perform  their  intended  function.  The  small 
amount  of  degradation  the  seals  may  undergo 
during  this  period  is  insignificant  and  will  not 
significantly  reduce  their  fire  rating  or  their 
ability  to  prevent  the  spread  of  fire  from  one 
side  of  the  barrier  to  the  other.  In  addition, 
other  fire  protection  features  remain 
available  to  detect  and  suppress  a  fire.  Fire 
watches  will  be  posted  for  non-functional 
seals  in  accordance  with  Technical 
Specification  requirements. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  5a92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
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involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  PenHeld  Library,  State 
University  of  New  York,  Oswego,  New 
York  13128. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director.  Robert  A. 
Capra  | 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request 
November  19, 1991,  as  supplemented 
December  16, 1991. 

Description  of  amendment  request: 
The  licensee  requests  an  amendment  to 
the  Technical  Specifications  to  revise 
Section  3.3.G  (Hydrogen  Recombiner 
and  Containment  Hydrogen  Monitoring 
Systems],  Section  4.5.A.3  (Hydrogen 
Recombiner  and  Containment  Hydrogen 
Monitoring  Systems),  and  Table  4.4-1 
(Containment  Isolation  Valves).  These 
sections  would  be  revised  to  reflect  a 
scheduled  plant  modiHcation  which  will 
replace  the  existing  containment 
hydrogen  recombiners  with  new 
equipment.  Specifically,  the 
modification  will  replace  the  existing 
mechanical  recombiners  with  electrical 
recombiners. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  the  requirements  of  10  CFR 
50.92,  the  enclosed  application  is  judged  to 
involve  no  significant  hazards  based  on  the 
following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
prolMbility  or  consequences  of  an  accident 
previously  evaluated? 

Response: 

No.  The  replacement  of  the  flame-type 
recombiner  with  an  electric  hydrogen 
recombiner  system  does  not  result  in  a 
functional  change  (i.e.,  both  the  flame-type 
recombiner  and  the  electric  hydrogen 
recombiner  system  limit  and  reduce 
containment  building  post  LOCA  (loss  of 
coolant  accident]  hydrogen  concentration  to 
safe  levels).  The  EHRS  [Electric  Hydrogen 
Recombiner  System]  «vill  satisfy  the  design 
criteria  by  maintaining  the  hydrogen 
concentration  following  ■  design  basis 
accident  to  [less  than  or  equal  to]  3.0%  by 
volume  maxinnmi  hydrogen  concentration 
within  the  containment  precluding  potential 
containment  failure  caused  by  an 
uncontrolled  hydrogen  bum.  WCAP-7709-L 
Supplement  4  documents  that  the  EHRS 


meets  the  requirements  of  Regulatory  Guide 

1.7  for  the  control  of  combustible  gas 
concentrations  in  containment  following  a 
loss  of  coolant  accident 

The  EHRS  modification  will  not  introduce 
any  new  mechanisms  which  can  result  in 
radiological  releases.  Therefore,  there  is  no 
mechanism  involved  with  this  modification 
which  will  result  in  an  increase  in  the 
radiological  releases  currently  presented  in 
the  (UFSAR)  (Updated  Final  Safety  Analysis 
Report]. 

This  amendment  simply  specifies  the 
operability  and  surveillance  requirements  of 
the  EHRS  and  operation  of  IP3  in  accordance 
with  this  proposed  license  amendment  does 
not  significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated? 

Response: 

No.  The  function  provided  by  the  EHRS  is 
the  same  as  the  existing  flame-type 
recombiner.  Both  systems  limit  and  reduce 
containment  building  post  LOCA  hydrogen 
concentration  to  safe  levels.  The  EHRS 
satisfies  the  design  criterion  by  maintaining 
this  concentration  to  (less  than  or  equal  to] 
3.0%  by  volume  maximum  hydrogen  within 
the  containment,  thereby  precluding 
containment  failure  due  to  an  uncontrolled 
hydrogen  bum.  The  cable  routing  for  the 
^IRS  and  the  installation  location  of  the 
recombiners,  power  supplies,  and  control 
panels  will  not  adversely  impact  the  safety 
related  function  provided  by  the  EHRS  or 
other  systems.  Operation  of  Indian  Point  3  in 
accordance  with  the  proposed  license 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

No.  The  replacement  of  the  flame-type 
hydrogen  recombiner  with  the  electric 
recombiner  does  require  a  change  to  the 
Technical  Specifications.  However,  the  use  of 
the  EHRS  will  not  affect  the  margin  of  safety 
as  deflned  in  the  bases  of  the  Technical 
Specifications.  Both  the  flame-type 
recombiner  and  the  electric  hydrogen 
recombiner  systems  limit  and  reduce 
containment  building  post  LOCA  hydrogen 
concentration  to  safe  levels.  Speciflcally, 
each  can  prevent  post  LOCA  hydrogen 
concentration  in  containment  from  reaching 
the  lower  flammable  limit  that  Regulatory 
Guide  1.7  defines  as  acceptable  and 
adequately  conservative.  Operation  of  Indian 
Point  3  in  accordance  with  the  proposed 
license  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 


Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains.  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle.  New  York, 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-280  and  50-281,  Suny 
Power  Stadon,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request 
December  19. 1991 

Description  of  amendment  request 
The  proposed  Technical  Specification 
(TS)  changes  would  eliminate  the 
operability  requirements  for  the  station 
records  vault  Halon  fire  suppression 
system.  In  addition,  the  operability 
requirements  for  the  Halon  fire 
suppression  systems  for  the  emergency 
switchgear  rooms  (ESGR)  would  be    . 
included  in  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50Jl(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

[The  proposed  changes  would  not:] 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated.  The 
station's  record  vault  does  not  interface  with 
[or]  effect  the  operation  of  any  plant  system. 
The  ESGR  fire  suppression  system  is  required 
to  be  operable  in  accordance  with  the 
approved  Appendix  R  Program.  Elimination 
of  the  operability  requirement  for  the 
station's  record  vault  fire  suppression  system 
and  estabUshing  requirements  for  the  existing 
ESGR  fire  suppression  system  does  not 
change  or  effect  the  probability  or 
consequences  of  any  previously  evaluated 
accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  station's  record 
vault  and  its  fire  suppression  system  do  not 
interface  with  or  effect  the  operation  of  any 
plant  system.  Specifying  requirements  for  the 

.ESGR  fire  suppression  system  merely  adds 
appropriate  requirements  to  the  Technical 
Speciflcations  for  an  existing  system. 
Therefore,  a  new  or  different  accident  from 
those  previously  evaluated  has  not  been 
created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  Removing  the  operability 
requirements  for  the  station's  records  vault 
and  including  the  operability  [requirements] 
for  the  ESGR  fire  suppression  system  [do]  not 
effect  any  accident  analysis  assumption. 
Therefore,  the  margin  of  safety  is  not 
significantly  reduced  by  the  proposed  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
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review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Post  Office  Box  1535,  Richmond, 
Virginia  23213. 

NRC  Project  Director  Herbert  N. 
Berkow 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Operating  Licenses  and 
Proposed  No  Significant  Hazards 
Consideration  Detennination  and 
Opportunity  for  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request 
December  16, 1991 

Description  of  amendment  request- 
The  proposed  amendment  would  modify 
Technical  Specification  6.9.1.9, 
Technical  Report  Supporting  Cycle 
Operation,  to  add  a  reference  that 
includes  the  analytical  methods  used  to 
determine  the  core  operating  limits 
relative  to  Zircaloy  fiiel. 

Date  of  publication  of  individual 
notice  in  Federal  RegUten  December  26, 
1991  (56  FR  60937] 

Expiration  date  of  individual  notice: 
January  27, 1992 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown.  Connecticut  06457. 


GPU  Nuclear  Corporation,  et  aL,  Docket 
No.  50-288,  Three  Mile  Island  Nuclear 
Station,  Unit  Na  1,  Daiqihin  County, 
Pennsylvania 

Date  of  amendmenfrequest' 
November  14, 1990,  as  supplemented 
June  6,  June  14,  and  September  18, 1991. 

Description  of  amendment  request- 
The  proposed  amendment  would 
increase  the  number  of  spent  fuel 
assemblies  which  may  be  stored  in  the 
spent  fuel  pool  (SFP)  from  749 
assemblies  to  1494  assemblies  through 
use  of  high  density  spent  fuel  storage 
racks  whose  design  incorporates  Boral 
as  a  neutron  absorber.  The  changes 
would  affect  Technical  Specification 
Sections  5.4.1.a  and  5.4.2.  and  adds  a 
Figure  5-4. 

Date  of  publication  of  individual 
notice  in  Federal  Register  December  26. 
1991  (56  FR  66939] 

Expiration  date  of  individual  notice: 
January  27, 1992 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisbuig, 
Pennsylvania  17105. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50425, 
Vogtle  Electric  Generating  Plant,  Units  1 
and  2,  Burice  County,  Georgia 

Date  of  amendment  request- 
November  12, 1991 

Description  of  amendment  request 
The  proposed  amendments  would 
change  the  Technical  Specifications  to 
revise  the  minimum  required  reactor 
coolant  loop  system  thermal  design  flow 
(TDF]. 

Date  of  publication  of  individual 
notice  in  Federal  Register  December  2, 
1991  (56  FR  61263] 

Expiration  date  of  individual  notice: 
January  2. 1992 

Local  Public  Document  Room 
location:  Burke  Coimty  PubUc  Library, 
412  Fourth  Street,  Waynesboro.  Georgia 
30830. 

Tennessee  Valley  AutfMuity  Dodcet  Na 
SOvBOO,  Browns  Feity  Nuclear  Plant  Unit 
2,  Umestone  County,  Alabama 

Date  of  amendment  request 
December  6, 1991,  (TS  305] 

Brief  description  of  amendment 
request  The  proposed  amendment 
would  revise  the  Limiting  Conditions  for 
Operation  (LCO)  of  the  Technical 
Specifications  (TS)  for  the  Containment 
Atmosphere  Dilution  (CAD)  System. 
More  specifically,  the  LCO  requirements 
of  TS  3.7.0  and  Table  3.2.F  would  be 


temporarily  changed  (i.e.,  until  the  next 
refueling  outage]  to  allow  for  extended 
plant  operation  with  only  one  of  two 
CAD  systems  operable. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register  December 
17, 1991  (56  FR  65515). 

Expiration  date  of  individual  notice: 
January  16, 1992 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Notice  of  Issuance  Of  Amendment  To 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Conunission  has 
prepared  an  environmental  assessment 
under  the  special  circimistances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building,  2120  L  Sti«et.  NW., 
Washington,  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 


718 


Federal  Register  /  Vol.  57.  No,  5  /  Wednesday,  janoary  8.  1982  /  Noticee 


request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director.  Division 
of  Reactor  Projects. 

Carolina  Power  ft  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Dariington  County.  South  Carolina 

Date  of  application  for  amendment: 
January  15. 1991,  as  supplemented  May 
17. 1991,  and  revised  November  14, 1991 

Brief  description  of  amendment:  The 
amendment  revises  numerous  Technical 
Specifications  (TS)  in  support  of  the 
realignment  of  some  of  Carolina  Power 
&  Light  Company's  (CP&L's) 
organixational  structure.  CP&L  has 
created  a  Nuclear  Assessment 
Department  to  assume  the  functions  and 
responsibilities  for  (1)  administering 
CP&L's  independent  review  program  for 
nuclear  facilities  that  was  provided  by 
the  Corporate  Nuclear  Safety  Sectioa 
and  (2]  auditing  of  the  unit  activity 
formerly  provided  by  the  Quality 
Assurance  Department 

Date  of  issuance:  December  20. 1991 

Effective  date:  December  20, 1991 

Amendment  No.  138 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register  March  6. 1991  (56  FR  9376)  The 
May  17. 1991,  letter  submitted  updated 
TS  pages,  but  did  not  change  the  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
November  14, 1991,  submittal  withdrew 
the  request  to  change  the  title  of  the 
Robinson  Project  Department  Head  from 
"Vice  President  -  Robinson  Nuclear 
Project  to  'Department  Head  -  Robinson 
Nuclear  Project."  The  existing  title  is 
now  correct  because  of  a  promotion, 
and  the  request  for  this  portion  of  the 
amendment  request  has  been 
withdrawn.  N'RC  staff  did  not  review  the 
withdrawn  portion  of  the  amendment 
request.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  20. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues.  Hartsville. 
South  Carolina  29535 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddim 
Neck  f\uA,  MkkUesex  Coonty, 
Connecticut 

Date  of  application  for  amendment 
October  8. 1991 

Brief  deacription  of  amendment  The 
amendment  would  reword  Tedinical 
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Specification  (TS)  Surveillance 
Requirement  4.1.1.6(b),  "Minimum 
Temperature  for  Oiticality."  reword  a 
footnote  in  TS  Section  3.4.1.1.  "Reactor 
Coolant  Loops  and  Coolant  Circulation," 
and  replace  the  word  "intermediate" 
with  "wide"  in  the  Bases  Section  2.2, 
"Reactor  Trip  System  Interlocks." 

Date  of  Issuance:  December  17. 1991 

Effective  date:  December  17, 1991 

Amendment  No.:  148 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  13. 1991  (56  FR 
57694)  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  17. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street.  Middletown.  Connecticut  06457. 

Duke  Power  Company,  et  aL,  Docket 
Noe.  50-413  and  50-414,  Catawba 
Nuclear  Statkn,  Units  1  and  2,  York 
County,  Sooth  CaroKna 

Date  of  application  for  amendments: 
November  20. 1991.  as  supplemented 
December  5. 1991 

Brief  description  of  amendments:  The 
amendments  revise  'Technical 
Specification  Table  2.2-1  fo  compensate 
for  potential  nonconservitisma  in  the  F- 
Delta  I  (axial  flux  differences]  portion  of 
the  Overtemperature-Delta  Temperature 
reactor  trip  function. 

Date  of  issuance:  December  17. 1991 

Effective  date:  December  17. 1991 

Amendment  Nos.:  93.  87 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  29, 1991  (56  FR 
61062]  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  17, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730 

Duquesne  Ught  Company,  et  aL,  Docket 
No.  50-412,  Beaver  Valley  Power  Station. 
Unit  No.  2,  Shipptngport  Pennsylvania 

Date  of  application  for  amendment 
April  12, 1991 

Brief  description  of  amendment  The 
amendment  will  modify  Technical 
Specification  3.3.3.6  by  deleting  a 
nonapi^icable  (first  fuel  cycle  only) 
Action  statement  and  reannotating  the 


last  two  Action  statements.  It  will  also 
modify  Table  3.3-11  by  deleting  a 
nonapplicable  (first  fuel  cycle  only) 
note. 

Date  of  issuance:  December  13, 1991 

Effective  date:  December  13, 1991 

Amendment  No.  41 

Facility  Operating  License  No.  NPF- 
73.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  21. 1991  (56  FR  41580) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  13. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Entergy  Operatioiis,  Inc.,  Docket  No.  SO- 
368,  Arkansas  Nuclear  One,  Uirit  No.  2, 
Pope  County.  Arkansas 

Date  of  application  for  amendment 
June  IS.  1991 

Brief  description  of  amendment  The 
amendment  revised  the  Arkansas 
Nuclear  One,  Unit  No.  2  Technical 
Specifications  to  provide  for  conserving 
starting  air  for  emergency  diesel 
generators  in  case  an  engine  fails  to 
start  on  a  safety  injection  actuation 
signal. 

Date  of  issuance:  December  17. 1991. 

Effective  date:  The  next  refueling 
outage,  currently  scheduled  for  August 
1992.  in  which  the  applicable  design 
change  for  this  license  amendment  will 
be  implemented. 

Amendment  No.:  127 

Facility  derating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  FR  37581) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  17. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  Rnssellville.  Arkansas 
72801 

Entergy  Operations.  Inc  Docket  Nos. 
50-313  and  SO-368,  Arkansas  Nuclear 
One,  Unit  No*.  1  and  2,  Pope  County. 
Arkansas 

Date  of  amendment  request:  May  22, 
1990.  as  revised  September  5, 1991. 

Brief  description  of  amendments:  The 
amendment  revised  the  Arkansas 
Nuclear  One.  UniU  1  and  2  (ANO-1&2) 
Industrial  Security  Plan  doe  to  the 
security  perimeter  improvement  project. 
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at  ANO.  The  amendment  deletes  a 
specific  area  from  the  current  physical 
security  plan. 
Date  of  issuance:  December  18. 1991 
Effective  date:  December  18, 1991 
Amendment  Nos.:  155  and  128 
Facility  Operating  License  Nos.  DPR- 
51  andNPF-6.  Amendments  revised  the 
licenses. 

Date  of  initial  notice  in  Federal 
Registen  October  16. 1991  (56  FR  51924) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  18, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  RussellviUeT  Arkansas 
72801 

Entergy  Operations,  Inc..  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and 
Mississippi  Power  h  Light  Company, 
Docket  No.  50-416,  Grand  Gutf  Nudear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  application  for  amendment: 
May  10. 1991 

Brief  description  of  amendment  The 
amendment  changed  the  Technical 
Specifications  (TS)  and  Bases  for  the 
containment  purge  system  by  replacing 
the  ciunulative  time  limitation  on  the 
system  operation  with  safety-related 
criteria.  Alternative  means  are  allowed 
for  isolating  a  penetration  when 
isolation  valves  in  the  system  are 
inoperable. 

Date  of  issuance:  December  17, 1991 

Effective  date:  December  17, 1991 

Amendment  No:  84 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications  and  license. 

Date  of  initial  notice  in  Federal 
Register:  November  13, 1991  (56  FR 
57695)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  17, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S.    - 
Commerce  at  Washington.  Natchez, 
Mississippi  39120. 

Entetgy  OperatioiM,  Inc.,  System  Energy 
Reaouicee.  Ibc^  South  KBarisdppi 
Electric  Power  AModatkMi,  and 
Kflsattdpiii  Power  h  Ught  Company. 
Docket  No.  S041t,  Grand  Gulf  Nuclear 
Statkn.  Untt  1.  Oaibonie  County. 
Miariarippi 

Date  of  application  for  amendment: 
August  15. 1991 


Brief  description  of  amendment  The 
amendment  removed  requirements  for 
the  Balance  of  Plant  Load  Shedding 
feature  of  the  Load  Shed  and 
Sequencing  Systemi  contained  in 
Technical  Specification  Tables  3.3.3-1. 
3.3.3-2,  and  4.3.3-1. 

Date  of  issuance:  December  18, 1991 

Effective  date:  December  18, 1991 

Amendment  No:  85 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  18, 1991  (56  FR 
47237)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  18, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120. 

Entetgy  Operations.  Inc..  System  Energy 
Resources.  Inc.  South  Mississippi 
Electric  Power  Association,  and 
Mississippi  Power  ft  Light  Company. 
Docket  No.  50-416.  Grand  Gulf  Nudear 
Station,  Unit  1.  Claiborne  County. 
Mississippi 

Date  of  application  for  amendment 
'  September  11, 1991 

Brief  description  of  amendment  The 
amendment  changed  the  surveillance 
requirement  for  the  CHANNEL 
FUNCTION  TEST  of  the  Reactor 
Protection  System  electrical  assemblies 
to  require  performance  of  the  test  each 
time  the  plant  is  in  COLD  SHUTDOWN 
mode  for  more  than  24  hoiuv  unless  the 
test  has  been  carried  out  within  the 
previous  6  months. 

Date  of  issuance:  December  18, 1991 

Effective  date:  December  18, 1991 

-Amendment  No:  86 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  16, 1991  (56  FR  51924) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  18, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406,  S: 
Commerce  at  Washington,  Natchez, 
Mississippi  39120. 


Entergy  Operations,  Inc^  System  Energy 
Resource*,  Inc.  South  Misrisaippi 
Qectrk  Power  Association,  and 
Mississippi  Power  ft  Light  Company, 
Docket  No.  50-416,  Grand  Gulf  Nudear 
Station.  Unit  1.  Claiborne  County. 
Mississippi 

Date  of  application  for  amendment 
August  13, 1991 

Brief  description  of  amendment  The 
amendment  1)  incorporated 
programmatic  controls  into  the 
Administrative  Controls  section  of  the 
TS  in  accordance  with  the  requirements 
of  10  CFR  20.106,  40  CFR  Part  190, 10 
CFR  50.36a,  and  Appendix  I  to  10  CFR 
Part  50;  2]  relocated  existing  procedural 
details  in  the  current  TS  for  radioactive 
effluent  monitoring  instrumentation,  the 
control  of  liquid  and  gaseous  effluents, 
equipment  requirements  for  liquid  and 
gaseous  effluents,  radiological 
environmental  monitoring,  and 
radiological  reporting  details  from  the 
TS  to  the  Offsite  Dose  Calculation 
Manual  (ODCM);  3)  relocated  the 
definition  of  solidification  and  existing 
procedural  details  in  the  current  TS  on 
solid  radioactive  wastes  to  the  Process 
Control  Program  (PCP);  4]  simplified  the 
administrative  controls  and  added 
retention  requirements  for  changes  to 
the  ODCM  and  the  PCP;  and  5)  updated 
the  definitions  of  the  ODCM  and  tiie 
PCP  consistent  with  these  changes.  This 
amendment  implemented  the  guidance 
contained  in  NRC  Generic  Letter  89-01. 

Date  of  issuance:  December  18, 1991 

Effective  date:  December  18, 1991 

Amendment  No:  87 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revised  die  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  18, 1991  (56  FR 
47237)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  18, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120. 

Maine  Yankee  Atomic  Power  Company, 
Dodiet  No.  50-309.  Maine  Yankee 
Atomk  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment 
October  7, 1991 

Brief  description  of  amendment  This 
amendment  changes  the  surveillance 
frequency  of  BJCC&  pump-related 
instruments  from  monthly  to  quarterly. 
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Although  a  previous  amendment  (No. 
121,  issued  May  9, 1991  at  56  FR 13664) 
revised  the  surveillance  interval  for 
ECCS  pumps  from  monthly  to  quarterly, 
the  corresponding  instruments  were 
inadvertently  left  as  monthly.  The 
administrative  change  to  Technical 
Specifications  Table  4.1-2,  items  13 
through  18,  will  correct  this  oversight 
and  provide  consistency  between  ECCS 
pump  and  ECCS  pump-related 
instniment  surveillance  testing.  The 
change  replaces  the  "M"  (monthly) 
notation  with  a  "Q"  (quarterly)  notation 
for  Table  4.1-2  items  13  through  18. 

Date  of  issuance:  December  19, 1991 

Effective  date:  December  19, 1991 

Amendment  No.:  126 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  13, 1991  (56  FR 
57G98)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  19, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578. 

Nebraska  Public  Power  District  Docket 
No.  50-298,  Cooper  Nuclear  Station. 
Nemaha  County,  Nebraska 

Date  of  amendment  request  July  29. 
1991,  as  supplemented  October  3, 1991 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  to  allow  plant  operation 
in  the  plant  domain  on  the  power/flow 
map  above  the  rated  rod  line  and  to 
incorporate  improvements  in  the 
average  power  range  monitor  and  rod 
block  monitor  systems. 

Date  of  issuance:  November  29, 1991 

Effective  date:  November  29. 1991 

Amendment  No.:  151 

Facility  Operating  License  No.  DPR- 
48.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  4, 1991  (56  FR 
43810)  The  additional  information 
contained  in  the  supplemental  letter 
dated  October  3, 1991,  was  clarifying  in 
nature  and  thus  within  the  scope  of  the 
initial  notice  and  did  not  affect  the 
staffs  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  29, 1991. 

No  significant  hazards  consideration 
comments  received:  None. 


Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street.  Auburn,  Nebraska  68305. 

Niagara  Mohawk  Powrer  Corporatioii, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Sctiba,  New 
York 

Date  of  application  for  amendment: 
August  21. 1991 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  4.9.6c.  to  allow  raising  the 
fuel  assemblies  up  to  6  inches  higher 
than  currently  allowed  during  refueling 
operations. 

Date  of  issuance:  December  17, 1991 

Effective  dale:  December  17, 1991 

Amendment  No.:  35 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  Initial  notice  in  Federal 
Register.  October  2, 1991  (56  FR  49924) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  17, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Docimients 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Docket  Nos.  50-277  and  50-278.  Peadi 
Bottom  Atomic  Power  Station.  Unit  Not. 
2  and  3,  Ywk  County,  Pennsylvania 

Date  of  application  for  amendments: 
July  2, 1991 

Brief  description  of  amendments: 
These  amendments  revised  the  testing 
requirements  for  the  Emergency  Service 
Water  Pumps. 
Date  of  issuance:  December  19, 1991 
Effective  date:  December  19, 1991 
Amendments  Nos.:  165  and  189 
Facility  Operating  License  Nos.  DPR- 
44  andDPR-56:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  21, 1991  (56  FR  41565) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  19, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg,  Pennsylvania  17105. 


Power  Authority  of  the  State  of  New 
York,  Docket  No.  S0-S33.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  Coonty,  New  Yoik 

Date  of  application  for  amendment: 
October  11, 1991. 

Brief  description  ofamendmenL  The 
amendment  reduces  the  Residual  Heat 
Removal  pump  flow  rate  surveillance 
acceptance  criteria  from  9900  gpm  to 
8910  gpm  in  TS  4.5J'.l.  This  change 
allows  more  accurate  and  repeatable 
inservice  testing  by  eliminating 
problems  inherent  in  testing  the  pumps 
near  runout  fiow  conditions. 

Date  of  issuance:  December  17, 1991 

Effective  date:  December  17, 1991 

Amendment  No.:  174 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  November  13, 1991  (56  FR 

57700)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  17. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  Oswego,  Oswego,  New 
York  13126. 

Public  Service  Company  of  Colorado, 
Docket  Na  58^7,  Fort  SL  Vrain 
Nuclear  Generating  Station,  Platteville,, 
Colorado 

Datf^  of  amendment  request  October 
11, 1991  as  supplemented  November  IS, 
1991. 

Brief  description  of  amendment  This 
amendment  allows  a  reduction  of  the 
maximum  outiet  and  minimum  average 
temperatures  of  the  liner  cooling  water 
for  die  Prestressed  Concrete  Reactor 
Vessel. 

Date  of  issuance:  December  19, 1991 

Effective  date:  December  19. 1991 

Amendment  No.:  83 

Facility  License  No.  DPR-34: 
Amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  November  13, 1991  (56  FR 

57701)  The  Commission's  related 
evaluation  of  the  amendment  is 

_  contained  in  a  Safety  Evaluation  dated 
December  19, 1991. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Greeley  Public  Library,  City 
Complex  Building.  Greeley.  Colorado 
80631 
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Public  Service  Electric  ft  Gas  Company, 
Docket  No.  50^54.  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
October  10. 1991 

Brief  description  of  amendment:  This 
amendment  revised  Technical 
Specification  (TS]  3/4.4.6.  "Pressure/ 
Temperature  Limits",  and  its  associated 
Bases  in  accordance  with  the  guidance 
contained  in  Generic  Letter  91-01, 
"Removal  of  the  Schedule  for 
Withdrawal  of  Reactor  Vessel  Material 
Specimens  from  Technical 
Specifications."  Specifically,  Table 
4.4.6.1.3-1.  "Reactor  Vessel  Material 
Surveillance  Program  -  Withdrawal 
Schedule",  was  removed,  and  references 
to  the  table  in  TS  3/4.4.6  and  the 
associated  Bases  were  deleted.  In 
addition  to  the  Generic  Letter  91-01 
endorsed  changes,  an  additional  change 
to  the  Bases  for  TS  3/4.4.6  was  made  to 
correct  an  editorial  error. 

Date  of  issuance:  December  16. 1991 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  the  date  of  issuance. 

Amendment  No.  46 

Facility  Operating  License  No.  NPF- 
57.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initio]  notice  in  Federal 
RegisteR  November  13, 1991  (56  PR 
57702]  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  16, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Public  Servke  Electric  ft  Gas  Company, 
Docket  No.  5»-35«,  Hop*  Craek 
Genantiag  Statkn.  Salan  Coonty,  New 
Jeney 

Date  of  application  for  amendment: 
October  17, 1991 

Brief  description  of  amendment-  This 
amendment  revised  TS  Section  3/4JZ.3, 

MINIMUM  atrncAL  power  ratio. 

Specifically,  die  constants  in  the 
equation  fbr  taog  have  been  changed. 

Date  of  issuance:  As  of  die  date  of 
issuance  and  shall  be  Implemented 
within  60  days  of  the  date  of  issuance. 

Effective  date:  December  17, 1991 

Amendment  No.  47 

Facility  Operating  License  No.  NPF- 
57.  This  amendment  revised  the 
Tedinical  Specifications. 

Date  of  initial  notice  in  Federal 
Registar.  November  13. 1991  (56  PR 
57703)  The  Commitsion's  related 


evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  17, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway.  Pennsville.  New  Jersey 
08070 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  59-S28,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
Coonty,  Tenoessee 

Date  of  application  for  amendment: 
December  14, 1990;  supplemented 
October  15. 1991  (TS  90-22) 

Brief  description  of  amendment  This 
amendment  changes  the  title  of  the 
person  on  the  Operations  Department 
staff  holding  a  Senior  Operator  License 
from  the  Operations  Manager  to  the 
Operations  Superintendent. 

Date  of  issuance:  December  16. 1991 

Effective  date:  December  16. 1991 

Amendment  No.:  156  for  Unit  1;  145  for 
Unit  2 

Facility  Operating  License  Nos.  DPR- 
77andDPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  November  13. 1991  (56  FR 
57704)  llie  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  16, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Vfaginia  Elactric  and  Power  Company, 
Docket  Noa.  Sft^n  and  sa-ai,  Sotry 
Power  Statkn,  Unit  Noa.  1  and  2,  Suny 
County,  Virgiiiia. 

Date  of  application  for  amendments: 
October  26, 1989 

Brief  description  of  amendments: 
These  amendments  add  a  license 
condition  stating  that  the  current 
assessment  of  die  control  room  dose 
calculations/  habitability  is  documented 
in  letter  Serial  No.  89-381  and  Uiat  die 
limiting  predated  control  room  doses 
are  revised  in  accordance  with  that 
submittal. 
Date  of  issuance:  December  26, 1991 
Effective  date:  December  26, 1991 
Amendment  Nos.  164  and  163 
Facility  Operating  License  Nos.  DPR- 
32  andDPR-37:  Amendments  revised  die 
Licenses. 

Date  of  initial  notice  in  Fadaral 
RagiitaR  Febmary  7, 1990  (55  FR  4287) 
The  Commission's  related  evaluation  of 
the  amendment  la  contained  in  a  Safety 
Evaluation  dated  December  26, 1991. 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library.  College  of 
William  and  Mary.  Williamsburg. 
Virginia  23185 

Notice  of  Issuance  Of  Amendment  To 
Facility  Operating  License  and  Final 
Determination  Of  No  Significant 
Hazards  Consideration  and  Opportunity 
For  Hearing  (Exigent  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  \,  which  are  set  forth  in  the 
license  amendment 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideraticm 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  s  licensee's  faciUty  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportimity  for  the  public  to 
comment  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  fbr 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  audi  case,  the  license 
amendment  has  been  iaaued  wiUiout 
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opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  signiflcant  hazards 
consideration  is  involved. 

The  Conmiission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportimity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
February  7. 1992,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  faciUty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 


for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  Uie  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the . 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificify 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 


and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also  , 

provide  references  to  those  specific       ''. 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  %vith  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportiuiity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC 
20555,  by  the  above  date.  V\niere 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  ^e  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  nimiber,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 
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supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.7l4{a){l)(i)- 
(v)  and  2.714(d). 

Florida  Power  CoiporatkMi,  el  aL, 
Docket  No.  5»«a,  Crystal  River  Unit 
Na  3  Nuclew  Generating  Plant,  Qtnia 
County.  Florida 

Date  of  application  for  amendment: 
December  5, 1991 

Brief  description  of  amendment-  This 
amendment  adds  a  statement  in  TS  3.2.4 
that  the  provisions  of  TS  3.0.4  are  not 
applicable.  A  Temporary  Waiver  of 
Compliance  was  verbally  granted  on 
December  4, 1991.  followed  by  a  letter 
dated  December  6, 1991. 

Date  of  issuance:  December  16, 1991 

Effective  date:  December-IB.  1991 

Amendment  No.:  138 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  regarding 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances  and  final  determination 
of  no  significant  hazards  consideration 
is  contained  in  a  Safety  Evaluation 
dated  December  18, 1991. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street  Crystal  River,  Florida 
32629 

NRC  Project  Director  Herbert  N. 
Berkow 

Indiana  Michigan  Power  Company, 
Docket  No.  50-316,  Donald  C.  Cook 
Nuclear  Rant,  Unit  No.  2.  Berrien 
County,  Michigan 

Date  of  application  for  amendment: 
December  16, 1991 

Brief  description  of  amendment  This 
amendment  modifies  TS  3.3.3.6.  to  allow 
the  pressurizer  safety  valve  position 
indicator  acoustic  monitor  QR-107C 
(instrument  14  in  Table  3.3-10)  to  be 
exempt  from  the  Table  3.3-10 
requirements  until  the  end  of  the  current 
operating  cycle  expected  to  end  in 
February  1992. 

Date  of  Issuance:  December  23, 1991 

Effective  date:  December  23, 1991 

Amendment  No.:  145 

Facility  Operating  License  No.  DPR- 
58.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Na 


The  Coounission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  December  23, 1991. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

NRC  Project  Director  L  B.  Marsh. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects  -  I/II, 
Office  of  Nuclear  Reactor  Regulation 
(Doc.  92-248  Filed  1-7-92;  8:45  am] 
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An  Nuclear  Powar  Raaetora;  laauanea 
of  Diractor'a  Dadakm  Undar  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulatioa  has  taken  action  regarding  a 
Petition  for  action  under  10  CFR  2.206 
received  from  Mr.  Eldon  V.C.  Greenberg, 
filed  on  behalf  of  the  Nuclear  Control 
Institute  and  the  Committee  to  Bridge 
the  Gap.  The  Petition  requested  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
to  institute  an  individual  plant 
examination  program  requesting 
licensees  to  evaluate  the  margin  of 
nuclear  power  plants  to  withstand 
safeguards  events  beyond  the  current 
design  basis.  The  Notice  of  Receipt  of 
Petition  for  Director's  Decision  under  10 
CFR  2.206  was  published  in  the  Federal 
Register  on  October  16, 1991  (56  FR 
51937). 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  that 
the  Petition  should  be  denied  for  the 
reasons  explained  in  the  "Director's 
Decision  under  10  CFR  2.206"  (pD-91- 
08),  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555. 

A  copy  of  the  decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c)  of  the  Commission's  regulations. 
As  provided  by  this  regulation,  the 
decision  will  constitute  the  final  action 
of  the  Commission  25  days  after  the  date 
of  the  issuance  of  the  decision,  unless 
the  Commission  on  its  own  motion 
institute*  a  review  of  the  dedaion  within 
that  time. 


Dated  at  RodnriUe,  Matyiand.  this  Slat  day 
of  December,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E  Murlay, , 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  92-359  FUed  1-7-02:  8:45  am] 
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Yankee  Atomic  Electric  Co; 
Withdrawal  of  Amandmant  to  Facility 
Operating  Ucanaa 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  Yankee  Atomic 
Electric  Company  (licensee)  to  withdraw 
its  March  14, 1991,  application  for  an 
amendment  to  Facility  Operating 
License  DPR-3.  issued  to  the  licensee  for 
operation  of  the  Yankee  Nuclear  Power 
Station,  located  in  Franklin  County. 
Massachusetts.  Notice  of  Consideration 
of  Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
April  17, 1991  (56  FR  15647). 

The  purpose  of  the  licensee's 
amendment  request  was  to  change 
certain  staffing  titles,  make  staff 
additions,  and  personnel  realignments, 
and  provide  for  a  review  by  the  Plant 
Operations  Review  Committee  of 
changes  made  to  the  Security  Plan. 
Emergency  Plan  and  their  associated 
implementing  procedures. 

Subsequently,  the  licensee  informed 
the  staff  that  the  amendment  is  no 
longer  required.  Thus,  the  amendment 
application  is  considered  to  be 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment,  dated  March  14, 1991,  and 
(2)  the  staffs  letter,  dated  December  17. 
1991. 

These  documents  are  available  for    , 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  Lower  Level  2120  L  Street 
NW.,  Washington,  DC  20555  and  at  the 
'local  public  document  room,  located  at 
the  Greenfield  Community  College,  1 
College  Drive,  Greenfield, 
Massachusetts  01301. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  December,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Morton  B.  Fairtile, 

Senior  Project  Manager,  Project  Directorate 
1-3,  Division  of  Reactor  Projects— l/Il,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  92-358  Filed  l-7-«2: 8:45  am] 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 


action:  Notice  of  panel  meeting. 

Pursuant  to  its  authority  under  section 
5051  of  Public  Law  100-203.  the  Nuclear 
Waste  Policy  Amendments  Act 
(NWPAA)  of  1987.  the  Nuclear  Waste 
Technical  Review  Board's  Panel  on  the 
Engineered  Barrier  System  will  hold  a 
meeting  on  February  10. 1992,  in 
Augusta.  Georgia,  at  the  Sheraton 
Augusta  Hotel,  2651  Perimeter  Parkway. 
Augusta,  Georgia  30909;  (404)  855-6100. 

The  purpose  of  the  meeting  is  twofold. 
The  Office  of  Civilian  Radioactive 
Waste  Management  (OCRWM)  has 
been  asked  to  make  a  presentation  on 
the  effects  of  thermal  loading  on  the 
performance  of  the  engineered  barrier 
system  (EBS).  (The  EBS  comprises  ail 
the  engineered  components  of  a  high- 
level  waste  disposal  system  including 
the  repository  design,  waste  form,  waste 
containers  and  surrounding  material, 
and  backfill  material.  The  EBS  is  an 
important  part  of  the'repository  that  is 
being  designed  for  the  proposed  site  at 
Yucca  Mountain.  Nevada.)  Subsequent 
to  this  presentation  on  the  EBS.  the 
Department  of  Energy  (DOE)  and  its 
contractors  will  brief  the  panel  on  the 
high-level  waste  management  activities 
at  the  Savannah  River  Plant.  The  one- 
day  meeting  is  tentatively  scheduled  to 
begin  at  8:30  a.m.  The  public  is  welcome 
to  attend  this  meeting. 

On  February  11  panel  members  have 
been  invited  to  tour  the  waste  handling 
operations  at  the  Savannah  River  Plant, 
including  the  Defense  Waste  Processing 
Facility  (DWPF).  On  February  12  panel 
members  will  tour  the  commercial  low- 
level  waste  disposal  site  operated  by 
Chem-Nuclear  Systems.  Inc..  at 
Barnwell.  South  Carolina.  Both  tours  are 
closed  to  the  public. 

Transcripts  of  the  February  10 
meeting  will  be  available  on  a  library- 
loan  basis  from  Victoria  Reich,  Board 
librarian,  beginning  April  15. 1992.  For 
further  information,  contact  Paula  N. 
Alford.  Director.  External  Affairs. 
Nuclear  Waste  Technical  Review  Board, 
1100  Wilson  Boulevard,  suite  910. 
Arlington,  Virginia  22209;  (703)  235-4473. 

Dated:  January  3, 1992. 
William  D.  Bunud, 

Executive  Director.  Nuclear  Waste  Technical 
Review  Board. 

(FR  Doc.  92-380  Filed  1-7-92;  8:4S  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Adminictrative  Careers  With  America 

AOENCV:  Office  of  Personnel 

Management. 

ACTION:  Final  notice  of  implementation 

ofACWA. 

SUMMARY:  In  accordance  with  a  court 
order  in  National  Treasury  Employees 
Union  v.  Newman,  No.  90-1165  (D.D.C., 
July  22, 1991),  the  Office  of  Personnel 
Management  (OPM)  is  publishing  a  final 
notice  of  the  implementation  of  the 
Administrative  Careers  With  America 
(ACWA)  examinations  covering  various 
entry-level  positions  at  the  GS--5/7 
levels. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Spencer,  (202)  606-0960. 
EFFECTIVE  DATE:  January  8, 1992. 
SUPPLEMENTARY  INFORMATION:  OPM 
announced  the  ACWA  examinations  on 
April  19, 1990,  covering  positions  that 
were  formerly  filled  under  the 
Professional  and  Administrative  Career 
Examination  (PACE).  Use  of  the  PACE 
was  terminated  in  1962  under  the  terms 
of  a  consent  decree  in  Luevano  v. 
Devine  (Civil  Action  No.  79-271).  In 
NTEUv.  Newman,  the  court  held  that 
OPM  must  engage  in  notice  and 
comment  rulemaking  on  ACWA  on  a 
specified  schedule.  Pursuant  to  that 
schedule,  a  notice  of  proposed 
rulemaking  was  published  on  September 
5. 1991  (56  FR  43394).  OPM  received 
comments  from  the  National  Treasury 
Employees  Union  (NTEU).  eight 
agencies,  and  one  individual. 

Those  comments  are  discussed  below. 
In  making  final  decisions  on  the  content 
of  the  program,  OPM  considered  those 
comments  in  light  of  basic  goals  for 
ACWA — i.e.,  to  expedite  the  examining 
process,  to  provide  prompt  service  and 
high-quality  candidates  to  agencies,  and 
to  create  a  system  that  would  be  easy 
for  applicants  to  use. 

Validity  of  the  Written  Tests 

The  ACWA  examinations  employ 
separate  written  tests  for  each  of  six 
occupational  groups:  (1)  Health,  safety 
and  environmental  occupations:  (2) 
writing  and  public  information 
occupations;  (3)  business,  finance,  and 
management  occupations;  (4)  personnel, 
administration,  and  computer 
occupations;  (5)  benefits  review,  tax. 
and  legal  occupations;  and  (6)  law 
enforcement  and  investigations 
occupations.  The  written  test  accounts 
for  one-half  of  an  applicant's  score,  with 
the  other  half  based  on  an  Individual 
Achievement  Record  (lAR).  a  biodata 
instrument  that  evaluates  how  well 


applicants  have  used  the  opportunities 
they  have  had  in  school  woiic,  and 
outside  activities. 

Three  commenters  questioned  the 
validity  of  the  written  tests.  They 
commented  that  the  questions  did  not 
appear  sufficiently  job-related  for  all  the 
occupations  covered  by  a  single  test. 
One  of  these  commenters  also  asked 
why  OPM  discontinued  use  of  16 
occupation-specific  examinations 
developed  between  the  elimination  of 
PACE  and  implementation  ofACWA 
and  suggested  that  OPM  continue  use  of 
those  16  examinations  in  the 
occupations  they  covered  and  use 
ACWA  only  for  the  remaining 
occupations.  That  commenter  also- 
suggested  that  occupation-specific 
examinations  be  developed  for 
additional  occupations,  stating  that  the 
large  number  of  potential  hires  would 
justify  the  costs  of  developing  and 
validating  the  examinations. 

The  ACWA  tests  measure  reasoning 
abilities  common  to  all  jobs  in  a  group. 
The  difference  among  jobs  is  in  the 
subject  matter  in  which  theTeasoning 
abiUties  are  applied.  The  subject  matter 
in  which  ACWA  tests  is  tailored  to  the 
duties  of  jobs  in  the  group  or  to 
Government  employment  in  general. 

Continuation  of  the  16  previous 
alternative  examinations  along  with 
ACWA  would  make  the  examining 
system  more  confusing  for  applicants, 
since  there  would  be  22  examinations 
instead  of  6,  without  increasing  validity 
or  fairness.  Evidence  available  so  far 
supports  the  validity  of  the  new  tests  as 
comparing  favorably  with  that  of  the  16 
earlier  occupation-specific 
examinations.  Also,  applicants 
obtaining  a  passing  score  under  ACWA 
include  a  greater  representation  of 
minorities  than  was  the  case  for  the 
occupation-specific  examinations. 

With  regard  to  development  of 
occupation-specific  examinations,  hiring 
activity  to  date  does  not  support  the 
conclusion  that  additional  examinations 
would  have  substantial  use.  Since 
implementation  of  ACWA.  2,528 
appointments  have  been  made  from 
ACWA  registers.  Seven  occupations — 
Social  Insurance  Representative  and 
Claims  Examiner,  GS-101  and  993,  Tax 
Technician,  GS-52e,  Internal  Revenue 
Officer,  GS-1169,  Immigration  Inspector, 
GS-1816,  Import  Specialist  GS-1889. 
and  Customs  Inspector,  GS-1890— 
account  for  85  percent  of  that  total.  The 
remaining  15  percent  of  appointments 
are  distributed  among  over  90 
occupations.  OPM  plans  to  develop 
more  occupation-specific  examinations 
to  the  extent  possible,  but  it  is  unlikely 
that  hiring  activity  will  support 
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development  of  separate  examinations 
in  some  ACWA  occupations.  0PM  plans 
to  conduct  pilot  studies  to  explore  the 
feasibility  of  alternative  selection 
procedures  and  to  determine  how  best 
to  examine  in  the  small-fiU  occupations. 
0PM  will  also  conduct  a  pilot  study  of 
shared  examining  responsibility 
involving  major  occupations.  Shared 
examining  may  benefit  both  OPM.  by 
reducing  costs,  fmd  the  agency,  by 
making  the  examination  more 
responsive  to  actual  hiring  needs. 

VaUdityofthelAR 

Four  commehters  also  questioned  the 
validity  of  the  lAR,  citing  concerns 
about  job-relatedness,  subjectivity,  bias, 
and  privacy. 

For  5  years,  a  major  portion  of  OPM's 
personnel  research  resources  was 
devoted  to  research  and  development  of 
alternative  tests  that  would  permit 
measurement  of  work-related 
noncognitive  attributes  such  as 
achievement  motivation  and  that  would 
reduce  tihe  impact  that  purely  cognitive 
tests  have  on  some  applicants.  OPM  has 
concluded  that  the  procedure  which  best 
meets  these  goals  is  the  empirically 
scored  achievement  and  experience 
(biodata)  form.  We  know  of  no 
reasonably  valid  selection  procedure 
that  has  no  impact  against  one  or  more 
groups,  but  the  lAR  is  among  the  lowest 
that  OPM  has  observed.  In  developing 
the  lAR.  OPM  took  great  care  to  include 
only  items  that  were  under  the 
api^icant's  control  and  to  include 
questions  on  a  broad  range  of 
experiences.  Therefore,  no  particular 
group  of  questions,  such  as  those  about 
early  experiences,  will  carry  undue 
weight.  OPM  has  recently  reviewed  the 
questions  in  the  lAR  and  has  removed 
some  that  did  not  meet  the  objectives 
stated  above. 

The  LAR  has  been  validated  using  a 
concurrent  validation  study  that  meets 
the  highest  professional  standards  and 
is  in  accord  with  the  Uniform  Guidelines 
on  Employee  Selection  Procedures. 
Applicant  scores  to  date  have  followed 
the  distribution  obtained  from  the 
employee  sample  used  in  the  validatioa 
study.  OPM  will  continue  to  monitor 
lAR  scores  and  has  embedded  special 
items  within  the  lAR  that  will  permit  us 
to  develop  indices  of  possible  infletion 
of  experiences  by  applicants.  OPM  also 
plans  to  conduct  a  criterion-related 
validity  study  oo  applicants  as  soon  as 
there  are  enou^  appointments  in 
various  occupatiaos  to  provide  a 
representative  sample.  That  study  has 
bwm  delayed  because  of  the  low  level  of 
hiring  acttvtty  since  ACWA  was 
ifflplemented.  ^ 


Shortening  die  Written  Test 

Four  commenters  approved  use  of  a 
shorter  test,  but  three  commenters 
expressed  concern  that  reducing  the 
length  of  the  test  might  reduce  its 
validity.  OPM  has  determined  that  the 
reduction  of  validity  due  to  the 
shortening  of  the  test  battery  is 
approximately  2  percent  which  would 
reduce  the  validity  coefficient  from  .91 
to  .89.  OPM  regards  the  level  of  retained 
validity  as  excellent  It  should  be  noted 
that  much  of  the  shortening  of  the  test 
was  accomplished  by  eliminating 
experimental  questions.  The  operational 
test  (i.e.,  questions  calculated  in  an 
applicant's  score]  was  reduced  by  30 
percent  but  the  number  of  experimental 
questions  was  reduced  by  95  percent 

Use  of  a  Waim-Up  Test 

Four  commenters  also  approved  use 
of  a  10-minute  warm-up  test  but  one 
commenter  suggested  that  the  warm-up 
test  might  distract  applicants, 
partictilarly  recent  college  graduates, 
who  are  accustomed  to  taking  tests. 
That  commenter  suggested  that 
providing  a  study  guide  might  be  more 
appropriate.  The  warm-up  test  serves  a 
dual  purpose:  It  allows  the  applicants  to 
practice  with  the  test  questions,  and  it 
allows  OPM  to  pre-test  items  that  may 
someday  be  used  in  the  operational  test 
Tlie  possibility  that  the  warm-up  test 
may  prove  a  distraction  cifuses  OPM 
some  concern.  OFM  will  monitor 
applicants'  reactions  to  the  warm-up 
test  to  determine  whether  it  serves  a 
beneficial  purpose.  OPM  also  agrees 
that  a  study  guide  is  helpful  to 
applicants.  At  present  OPM  provides  a 
sample  question  booklet  containing  two 
questions  of  each  type.  Thorough 
explanations  are  given  for  each 
question,  including  an  explanation  of 
why  the  incorrect  response  choices  are 
inferentially  incorrect  In  the  future, 
OPM  would  like  to  expand  the  booklet 
and  peiiiaps  include  a  sample  test 
However,  some  applicants  may  not  read 
the  booklet  before  the  test  Those 
applicants  should  benefit  from  the 
warm-up  test 

ScfaeduUng  of  Examlnatiaas 

Three  commenters  supported  use  of 
open-continuous  examinations.  Their 
comments  expressed  concern  about 
"stagnant"  raters  (i.e.,  registers  with 
limited  hiring  activity  on  which  eligible 
applicants  are  likely  to  be  unavailable 
by  the  time  they  are  referred)  and  about 
h^  declination  rates.  In  response  to 
these  cdnoems.  OPM  will  be  changing 
the  period  of  eligibility  from  1  year  to  6 
mon^  OPM  expects  to  implement  this 
change  by  April  1982  and  will  notify 


applicants  of  the  need  to  renew  their 
eligibility  after  6  months. 

Other  Opmationalissiies 

Several  commenters  made  suggestions 
for  streamlining  operation  of  the  ACWA 
examinations.  Greatest  interest  was 
expressed  in  obtaining  more  specific 
information  about  applicants' 
geographic  availability  and  in  providing 
applicants  with  more  information  about 
the  qualifications  required  for  eligibility 
at  each  grade  and  the  documentation 
they  will  need  to  demonstrate  eligibility. 
OPM  plans  to  restructure  the  geographic 
availability  codes  and  is  now  testing 
revised  codes  for  some  geographic 
areas.  OPM  is  also  advising  applicants 
in  the  Qualifications  Information 
Statement  about  the  forms  they  will 
need  and  the  importance  of  obtaining 
these  forms  promptly.  OPM  may  include 
instructions  for  examiners  to  provide  an 
additional  reminder  during  the  test 
session  when  the  directions  for 
conducting  the  OPM  examinations  are 
revised. 

To  give  prompt  effect  to  the  court's 
ruling  in  NTEUv.  Newman,  which 
called  for  OPM  to  engage  in  notice  and 
comment  rulemaking  and  to  continue 
use  of  ACWA.  OPM  is  making  this 
notice  of  implementation  effective 
immediately. 

Legal  AuttMxity:  S  U.S.C.  3301(2)). 
Office  of  Personnel  Management 
Coostaiios  Berry  Nnmun, 
Director. 

[FR  Doc  92-278  Filed  1-7-92: 8:45  an^ 
MUJNO  COOC  NM-SV* 


Direetor'e  Advisory  Committee  on  Law 
Enfcicemont  and  Protective 
OccufMtlons;  Open  Meeting 

Aoeicv:  U.S.  Office  of  Personnel 
Management 

ACnON:  Notice  of  open  meeting. 


r.  According  to  the  provisions 
of  section  10  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463), 
notice  is  hereby  given  that  the  third 
meeting  of  the  Director's  Advisory 
Committee  on  Law  Enforcement  and 
Protective  Occupations  will  be  held  at 
the  time  and  place  shown  below. 

DATIS:  January  23, 1992. 2:30  p.m. 

nACB  Stouffer  Mayflower  Hotel,  1127 
Connecticut  Avenue,  NW.,  Washington, 
DC 


:  The  focus  of  the  January  23rd 
meeting  will  be  to  discuss  issues  related 
to  the  pay  and  classification  of  Federal 
firefighters. 
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FOR  FURTHER  MFOmiATION  CONTACR 

Phyllis  G.  Foley,  Director,  Law 
Enforcement  and  Protective 
Occupations  Task  Force,  Office  of 
Compensation  Policy,  Personnel 
Systems  and  Oversight  Group,  Office  of 
Personnel  Management  room  7H30, 
1900  E  Stree  t,  N  W..  Washington.  DC 
20415. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  If  time 
permits,  an  o'pportxinity  will  be  provided 
for  members  of  the  public  in  attendance 
at  the  meeting  to  provide  their  views. 
Persons  wishing  to  address  the  Advisory 
Committee  orally  at  the  meeting  should 
submit  a  written  request  no  later  than 
the  close  of  business  on  January  16, 
1992.  The  request  must  include  the  name 
and  address  of  the  person  wishing  to 
appear,  the  capacity  in  which  the 
appearance  will  be  made,  a  short 
siunmary  of  the  intended  presentation, 
and  the  amount  of  time  desired. 

Office  of  Personnel  Management. 

Constance  Beity  Newman, 

Director. 

[PR  Doa  92-374  Filed  1-7-92;  Mi  am] 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings  | 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday.  January  21-22. 1992,  at  The 
Madison  Hotel,  \oi\\  &  M  Streets, 
Northwest,  Washington,  DC. 

The  Full  Commission  will  meet  each 
day  in  Executive  Rooms  1, 2.  and  3  and 
will  convene  on  both  days  at  9  ajn. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 
[FR  Doc.  92-353  Filed  1-7-02: 8:45  am] 
MUflW  cooc  smMW-H 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetMM  No.  34-30132;  FN*  No.  SR-NASO- 
•1-57J 

Setf-Regulatory  Organizations; 
Nationai  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Improveiwents  in  the  NASO  Code  of 
Arbitration  Procedure 

December  30, 1991. 

Introduction 

The  Nationai  Association  of  Securities 


Dealers,  Inc.  ("NASD"  or  "Association") 

submitted  on  November  4, 1991,  a 
proposed  rule  change  pi^suant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  rule 
19b-4  thereunder.*  The  proposal,  in 
general,  amends  the  NASD  Code  of 
Arbitration  Procedure  '  {the  "Code")  to 
allow  for  a  single  arbitrator  in  simplified 
cases  where  a  counterclaim  exceeds 
$10,000. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposal  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
29974,  November  20, 1991  (and  by 
publication  in  the  Federal  Re^ster  (56 
FR  60139,  November  27, 1991).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

Descriptioa 

The  proposed  rule  change  to  Section 
13(d)  would  permit  the  appointment  of  a 
single  arbitrator  in  simplified  cases  * 
where  a  counterclaim  or  third-party 
claim  exceeds  $10,000.  unless  the  parties 
demand  a  panel  of  three  arbitrators. 
This  conforms  to  the  provisions  of 
section  19(a)  of  the  Code,  which 
provides  that  a  single  arbitrator  may  be 
appointed  where  the  amount  in 
controversy  does  not  exceed  $30,000.  In 
the  event  that  the  amount  in  controversy 
exceeds  $30XXX),  section  19(b)  of  the 
Code  would  require  the  appointment  of 
a  panel  of  three  arbitrators. 
Additionally,  minor  grammatical 
changes  have  been  made  to  conform 
section  13  to  other  sections  of  the  Code. 

Commission  Findings 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15A  *  and  the  rules  and  regulations 
thereunder.  Section  15A(b)(6)  of  the  Act 
requires,  in  part  that  the  rules  of  the 
Association  are  designed  to  promote 
just  and  equitable  principles  of  trade, 


>  15  U.S.C.  7Bs(bKi)  (isas). 

»  17  CFR  2ASi.\9h-A  (1990). 

•  NASD  Securities  Dealers  Manual,  Code  of 
Arbitration  Procedore.  Part  UI.  section  13(d),  CCH 
13713. 

*  Section  13  provide*  in  erfaitrstion  procedure, 
characterized  at  Simplified  Arbitration,  for  any 
dispute,  claim  or  controversy  which  is  subject  to 
arbitration,  arising  between  a  public  customer  and 
an  associated  person  or  a  member,  involving  a 
dollar  amount  not  exceeding  $10,000.  Section  13(f) 
allows  for  a  single  arbitrator  in  Simplified  cases, 
and  upon  request.  Section  13(i}  allows  for  the 
appointment  of  two  additional  arbitrators  to  dedde 
the  matter  in  controversy. 

'  15  U.&C  7ao-3  (liS2). 


and  to  protect  investors  and  tl^  public 
interest.  The  CommissiiHi  believes  that 
these  goals  are  furthered  by  the  instant 
proposal  in  that  the  efficiency  of  the 
arbitration  process  will  be  improved, 
which  will  benefit  investors  who  have 
occasion  to  use  the  arbitration  process. 

It  Is  Therefore  Ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change, 
SR-NASD-91-57,  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Divisi(Hi 
of  Market  Regulation  pursuant  to 
delegated  authority.' 
lonathas  G.  Katz, 
Secretary. 

(FR  Doa  92-313  Filed  1-7-^;  8:45  am] 
icaKni*4i-« 


[Reieass  No.  34-30143;  FVs  Na  SR-NASO- 
•1-«4I 

Self-Reguiatory  Organizations; 
National  Association  of  Securities 
Dealers,  bMx;  Order  Approving 
Proposed  Rule  Change  Relating  to 
F^es  for  Nasdaq  Issuers 

January  2, 1902. 
Intioductioo 

The  National  Association  of  Securities 
Dealers.  In&  ("NASD"  or  "Association'T 
submitted  on  November  26, 1991,  a 
proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act'T  «  and  rule 
19b-4  thereunder.*  The  proposal 
amends  Part  IV  of  Schedule  D  to  the 
NASD  By-Laws  *  to  adopt  a  new  annual 
fee  for  Nasdaq  National  Maricet  System 
("Nasdaq/NMS")  and  Regular  Nasdaq 
issuers. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  and  language  of 
the  proposal  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
30003,  November  27, 1991)  and  by 
publication  in  the  Federal  Register  (56 
FR  61452,  December  3. 1991).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

Descriptioa 

The  NASD  is  proposing  a  new  annuai 
fee  increase  for  domestic  and  foreign 
issuers  in  Nasdaq  and  Nasdaq/NMS  for 
the  1993  calendar  yean  with  a  partial 
implementation  of  the  new  annual  fee  in 


*  17  CFR  200.3O-3(a)(12). 
»15UAC.78«(bMl)(19ee). 

*  17  CFR  240.19b-«  (lg80^ 

*  NASO  Seaiiitim  Deohrt  Maimal,  Schedule  D 
to  the  By-Laws.  Part  H^,  CCH  1 1814. 


UMI 
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the  1992  calendar  year.*  The  new 
annual  fee  will  apply  to  both  foreign  and 
domestic  issuers  on  Nasdaq  or  Nasdaq/ 
NMS,  with  the  annual  fee  calculation  for 
American  Depositary  Receipts  ("ADRs") 
remaining  unchanged.  The  NASD  has 
determined  that  an  increase  in  the 
annual  fee  is  necessary  to  fund  among 
other  things,  increased  market 
surveillance  costs,  significant 
enhancements  to  Nasdaq  technology, 
enhanced  product/service  programs, 
and  advertising  programs  for  such 
issuers  and  markets. 

The  new  annual  fee  for  the  Nasdaq/ 
NMS  issuers  will  be  calculated  on  total 
issuer  shares  outstanding,  the  "base 
fee,"  plus  a  "variable  fee"  for  issuers 
with  a  market  capitalization  *  above 
$100  million.  Regular  Nasdaq  issuers 
shall  pay  an  annual  fee  consisting  of 
$4,000  for  the  Company's  first  issue,  plus 
$1,000  for  each  additional  issue.' 
Furthermore,  the  rule  proposal  clarifies 
that  where  a  security  moves  ft'om 
Nasdaq/NMS  to  Regular  Nasdaq,  any 
such  portion  of  the  annual  Nasdaq/NMS 
fee  shall  be  applied  to  the  Regular 
Nasdaq  annual  fee  for  that  calendar 
yean  and  the  inverse  would  apply  to 
companies  moving  from  Regular  Nasdaq 
to  Nasdaq/NMS. 

Commission  Findings 

Section  15A(b](5]  of  the  Act  ^  requires 
that  the  rules  of  the  Association  provide 
for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  Association  operates  or 
controls.  The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15A(b)(5)  of  the  Act. 

It  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change. 


*  The  rule  propotal  provides  that  for  1982.  iMuen 
will  pay  aa  an  annual  fee  100  percent  of  the  current 
aiuiual  fee  (calculated  pureuant  to  a  formula  in  the 
rule  propoaal  which  minor*  the  formula  now 
provided  in  Schedule  D)  p/iif  SO  percent  of  the 
diffeienpe  between  the  current  annual  fee  and  what 
the  new  annual  fee  would  have  been  bad  it  been  in 
effect  in  19B2. 

*  Market  capitalixation  i»  calculated  by 
multiplying  total  aharet  outstanding  at  year  end 
(except  that  convertible  bond*,  right*  and  warrant* 
are  not  included)  time*  the  price  at  year  end. 

*  The  exact  term*  and  language  of  the  propoaal 
have  been  provided  in  the  Fadanl  Ragialar  notice 
referenced  in  the  Introduction  aection  of  thi*  otder. 

*  IS  U.S.C  780-3  (isas). 


SR-NASD-M-64,  be,  and  hereby  is, 
approved. 

For  the  Cominission.  by  the  Division  of 
MaHcet  Regulation  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

[PR  Doc.  92-316  Filed  1-7-92: 8:45  am] 
MUMO  CODE  MltHH-ll 


[RataaM  No.  34-30144;  FN*  No.  SR-NASD- 
91-49] 

Self*Regulatory  Organization*; 
Nationai  Aaaodation  of  Sacurfties 
Dealers,  inc^  Order  Approving 
Proposed  Ruie  Change  Relating  to  the 
NASD  Code  of  Art>itration  Procedure 

January  2, 1992. 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  on 
September  24, 1991,  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  siecurities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  •  thereunder  to 
amend  part  m,  sections  12(c),  13(h),  22, 
29  and  41(h)  of  the  NASD  Code  of 
Arbitration  Procedure  (the  "Code")  to 
improve  the  efficiency  of  its  arbitration 
process. 

In  general,  the  proposed  rule  change  is 
intended  to  permit  the  referral  of  cases 
to  the  self-regulatory  organization  that 
supervises  the  market  where  the 
transaction  occurred,  provide  pre- 
hearing procedures  for  simplified  cases, 
provide  a  time  period  within  which  to 
raise  a  peremptory  challenge  to  cm 
arbitrator  selected  to  determine  pre- 
hearing matters,  clarify  the  authority  of 
arbitrators  to  proceed  where  a  party 
fails  to  appear  at  any  hearing  session, 
and  provide  for  the  accrual  of  interest 
on  awards. 

Notice  of  the  filing  and  the  terms  of 
substance  of  the  proposed  nde  change, 
was  given  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  29976, 
November  21, 1991)  and  by  publication 
in  the  Federal  Register  (56  FR  60140, 
November  27, 1991).  The  Commission 
did  not  receive  any  comment  letters  on 
the  proposed  rule  change. 

The  proposed  rule  change  is  intended 
to  accomplish  the  following: 

1.  Referral  of  Cases  to  Other  Self- 
Regulatory  Organizations 

Under  the  proposed  change  to  section 


•  17  CFR  200  J0-3{aMl2). 

>  IS  VS.C.  7a*(bMl)  (1S8B). 

•  17  cnt  24ai9b-«  (isai). 


12(c),  the  Arbitration  Department  would 
review  each  claim  to  determine  whether 
all  transactions  are  readily  identifiable 
as  arising  out  of  another  market.  If  so, 
the  claimant  would  be  contacted  and 
asked  to  consent  to  having  the  case 
referred  to  the  appropriate  self- 
regulatory  organization  for  that  market. 
It  is  intended  that  the  NASD  would 
retain  jurisdiction  where  the  claim 
invovled  a  mix  of  securities  from 
different  markets. 

2.  Pre-Hearing  Proceduret  in  Simplified 
Arbitrations 

The  proposed  change  to  section  13(h] 
refers  the  parties  to  the  general  pre- 
hearing procedures  of  section  32  when  a 
hearing  is  to  be  conducted,  and  sets 
shorter  time  frames  for  discovery  where 
no  hearing  is  to  be  conducted,  in 
keeping  with  the  policy  of  expediting 
small  claims  cases. 

3.  Peremptory  Challenge  to  Selected 
Arbitrator . 

The  proposed  change  to  section  22 
clarifies  existing  practice,  wherein  a 
peremptory  challenge  must  be  raised 
within  five  days  of  notification  of  the 
arbitrator  named  under  either  the 
general  selection  procedures  of  section 
21  or  the  pre-hearing  procedures  of 
section  32  (d)  or  (e),  whichever  comes 
first  in  the  course  of  the  arbitration. 
Thus,  a  party  that  has  not  objected  to  an 
arbitrator  selected  to  handle  a  pre- 
hearing conference  or  discovery  dispute 
may  not  later  raise  a  peremptory 
challenge  to  the  same  arbitrator  when 
notification  is  made  of  the  names  of  the 
entire  panel. 

4.  Failure  of  a  Party  to  Appear 

The  proposed  change  to  section  29 
clarifies  the  authority  of  the  arbitrator(8) 
to  proceed  with  and  dispose  of  a  case  if 
a  party  fails  to  appear  not  only  at  the 
initial  hearing,  but  at  any  continuation 
of  the  hearing  session. 

5.  Interest  Accnial  on  Awards 

The  proposed  change  to  section  41 
adds  a  new  paragraph  (h),  providing 
that  interest  will  accrue  from  the  date  of 
the  award  if  the  award  is  not  paid 
within  30  days  of  receipt  or  if  the  award 
is  the  subject  of  a  motion  to  vacate  that 
is  denied,  unless  otherwise  specified  by 
the  arbitrators  in  the  award.  The  rate  of 
interest  will  be  the  legal  rate  (if  any) 
prevailing  in  the  state  where  the  award 
was  rendered,  unless  a  different  rate  is 
set  by  the  arbitrators. 
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The  Commission  recognizes  that  the 
proposed  rule  change  is  based  on 
changes  adopted  by  the  Securities 
Industry  Confere;ice  on  Arbitration 
("SICA")  and  that  these  provisions  will 
be  uniformly  adopted  by  all  members  of 
SICA.  The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
15A  and  the  rules  and  reg-jlations 
thereunder.  Specifically,  the 
Conunission  beUeves  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b)(6)  of  the  Act.  Section  15(b)(8)  of 
the  Act  requires  that  the  NASD's  rules, 
among  other  things,  be  designed  to 
prevent  fraudulent  and  manipulative 
practices,  promote  just  and  equitable 
principles  of  trade,  and  provide  for 
protection  of  investors  and  the  public 
interest.  The  rule  change  approved  by 
this  order  will  facihtate  the  arbitration 
process  in  the  public  interest  and  help 
ensure  that  the  NASD  continues  to  be 
able  to  provide  an  effective  arbitration 
program  that  promotes  the  goals  of 
section  15A(b)(6). 

It  Is  Therefore  Ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  17  CFR  200.30- 
3(a)(12). 
lonathan  G.  Kate, 
Secretary. 
(FR  Doc  92-356  Filed  1-7-62;  8:4$  am] 
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[ReiMM  Na  34-30142;  FH*  Na  SR-NYSC- 
91-46] 

Sctf-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  iiy  New  York 
Stock  Exchange,  Inc.  Reiattng  to 
Enhancements  to  Audit  Tral  Account 
Identification  Codes 


January  2, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  December  17, 1991,  the 
New  York  Stock  Exchange,  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n.  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organizaticnL  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  introduction  of  new  account 
identification  codes  to  indicate  orders 
for  the  account  of  a  competing  dealer  for 
audit  trail  reporting  purposes  pursuant 
to  the  requirements  of  NYSE  Rule  132. 

II.  Self-Regulatory  Organizatioii's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  die  Proposed  Rule 

iuhange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

Exchange  Rule  132  provides  that 
clearing  member  firms  submitting  a 
transaction  to  comparison  must  include 
certain  audit  trail  data  elements, 
including  a  specification  of  the  account 
type  for  which  that  transaction  was 
effected  according  to  defined  accoimt 
categories.  However,  current  indicators 
do  not  identify  transactions  effected  for 
the  account  of  a  competing  dealer.  A 
competing  dealer  is  a  specialist  or 
market-maker  registered  as  such  on  a 
registered  stock  exchange  (other  than 
the  NYSE),  or  a  market-maker  bidding 
and  offering  over-the-counter,  in  a  New 
York  Stock  Exchange-traded  security. 

New  indicators  of  O,  T.  and  R  would 
be  adopted  to  denote  that  a  transaction 
was  effected  for  the  account  of  a 
competing  dealer.  The  identifer  "O" 
would  denote  a  proprietary  order  for  the 
account  of  a  competing  dealer,  that  is,  a 
member  or  member  organization  trading 
for  its  own  competing  dealer  accounL 
The  identifer  "T"  would  denote  an  order 
where  one  member  is  acting  as  an  agent 
for  another  member's  competing  dealer 
account.  The  identifer  "R"  would  denote 
an  order  for  the  account  of  a  non- 
member  competing  dealer. 

The  Exchange  believes  that  the  three 
new  account  categories  for  order 
identification  will  enhance  the  efficiency 
and  accuracy  of  audit  trail  information. 
In  addition,  they  will  improve  the 


Exchange's  ability  to  assess  the  extent 
of  activity  by  dealers  and  market- 
makers  in  Exchange  listed  securities  and 
its  imapct  on  the  NYSE  mailcet  The  new 
account  identifers  also  will  provide 
information  which  will  assist  the 
Exchange  in  developing  any  rales  or 
poUcies  which  may  be  appropriate  to 
ensure  that  a  reasonable  balance  is 
struck  as  to  the  needs  of  competing 
dealers  and  the  needs  of  other  market 
participants,  including  public  investors. 

Member  firms  would  be  given  a 
reasonable  period  of  time 
(approximately  six  months)  to  make 
their  own  system  enhancements  so  that 
they  may  be  in  compliance  with  the  new 
account  type  identification 
requirements. 

(b)  Statutory  Basis  ^ 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fi-audulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impedients  to  and  perfect  the 
mechanism  of  a  free  and  open  maricet 
and  a  national  maricet  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization  'a 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furthersnce 
of  the  purposes  of  the  Act   . 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exdiange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveneaa  of  tbe 
Proposed  Rule  Change  and  liming  for 
Conunlssitni  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commissicm  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  peirod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatoiy 
organization  omsents.  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  chuige.  OT 

(B)  Institute  proceedings  to  detennine 
whether  the  proposed  rule  change 
should  be  disapproved. 


UMI 
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IV.SelidMioDor 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  fofegoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC.  20549.  Copies  of  tfie 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  bom  the  public  in 
accordance  with  the  provisions  of  S 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  soch  filing  wUI  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  Na  SR- 
NYSE-91-46  and  should  be  submitted  by 
January  29, 1992. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
(PR  Doc  92-357  rded  l-7-fl2;  8:4S  ami 
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(RetaM*  Na  34-39122;  Fili»  No.  SR-ftih- 
91-47] 

Self-ltogijlatory  Organizations;  Notica 
of  Filing  of  Proposed  RulaChanga  Iqr 
the  Philadelphia  Stodt  Exchange,  Inc. 
Relating  to  the  insider  Trading 
Sanctions  and  Fraud  Enforcement  Act 
of  1988 

December  30, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s{b)(l),  notice  is  hereby 
given  that  on  Etecember  9, 1991,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phbc"  or  "Exchange")  filed  with  the 
Securities  and  Rxnhangf  Gomnission 
("Commifrion")  the  prt^ioaed  rule 
change  as  described  in  Items  I.  II  andlQ 
below,  which  Items  have  been  prepared 
by  the  •etf-regolatory  ocganization.  The 
Comminion  is  pabhsfaing  this  notice  to 
solicit  coamenti  on  the  propoaed  rde 
change  bom  interested  parliee. 

L  Self'Regidatory  Oiganizafidn's 
Statement  of  6m  Teima  oCSufaatance  of 
the  Pfeeposed  Rule  Change 

The  EWx.  pc^oses  to  adopt  rule  7«t 
and  eqaHy  aad  option  fkter  peoeedate 
advices  rdaiag  la  the  lander  Trading 


Sanctions  wid  FtavA  KiafiprceiBent  Act  ei 
1988  ["TTSFEA"}  as  H  relates  to 
Exchange  fading  floor  units 
(fioorbrokers,  Registered  Options 
Traders  f 'ROTs"),  and  spedah'sts].' 

n.  Self-Ragulatacjr  Oiganizatian^a 
StalaauBt  of  Iha  Ptupeae  of,  and 
Statataty  Basia  fae^  the  Piepwiail  Knle 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rale  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization'B 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule   .^ 
Change 

The  purpose  of  the  propoaed  role  is  to 
comply  widi  ITSFEA  which  requires 
written  supervisory  procedures  for  all 
broker-dealers,  reganKess  of  whether 
they  are  part  of  a  full  service  ot  large 
trading  firm  or  a  floor  trader.  The 
proposed  rule  change  estabRshes 
minimum  stzmdards  for  aH  Phbc  Floor 
Units  (i.e.,  fioorbrokers.  ROTs.  and 
speciahsts)  respecting  written 
supervisory  procedures  prescribed 
under  FTSFEA.  The  proeednres  are 
designed  to  prevent  the  misuse  of 
material,  non-public  information  by 
Floor  Unit  employees. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5]  of  the  Act 
in  that  ft  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practicesv  thereby  protecting  investors 
and  the  public  interest 

B.  Seff-Regufotory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  cempetitiao  that  ia  not 
necessary  or  ^propriate  in  hvtherancc 
of  the  purpoees  of  the  Act 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Partidpants  or  Others 

Comments  were  neither  solicited  nor 
received. 


'ThenMcf  lnl< 
the  rule  fUinaM  Exhibit  2  and  it  ivailable  at  the 
Phlx  and  the  Cammimioa  atlhe  adUieae  noted  In 
Item  IV  below. 


ni.  Date  of  EWacti»anaaa  of  Iba 
Proposed  Rele  Ghaage  and  ThaiBg  far 

Commission  Action 

Within  35  days  ol  the  date  of 
publicatiaB  of  this  notice  in  the  Fedanl 
Register  or  within  sach  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  sodi  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fmding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  conseats,  the  Commissioe     '  -, 
will: 

(A)  By  order  approve  the  proposed 

rule  change,  or  • 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  chaoge 
should  be  disapproved. 

IV.  SoBdtation  of  Comments 

Iirterested  persons  are  mvited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conumssioa.  450  Fifth  Street.  NW., 
WashiagtoB,  DC  20649^  Copies  of  the 
submission,  ail  subsequent  amendmeots. 
all  written  statements  with  respect  to 
the  proposed  role  change  that  are  filed 
with  the  Commission,  and  aD  written 
communications  relating  to  the  proposed 
rale  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  pnvisMBis  of  S 
XJ.SSL  552.  will  be  available  for 
inspection  and  copying  m  the 
Commiesion'a  PobBc  Reference  Section, 
450  FifA  Street,  NW.,  Washii^n.  DC 
20549.  Copies  of  such  fiUng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  AO 
submissions  should  refer  to  Fila  No.  SR- 
Phbc-^-47  and  should  be  submitted  by 
January  29, 1992. 

For  tlie  Commiiwinn.  bjr  tiie  Dhritiaa  of 
Market  Regalatiaa,  patauoot  to  dilegatad 
authority. 


Jonathan  ft.  KaSt. 

Secretory- 
Exhibit  A 

Ruie  761    Supervisory  Ptoceduret  Relating 
toITSFEA 

Member  oifaiuationt  ma(t  matataiB 
writtes  ■uperviflBiy  pracc4ufea  as  aa^Hirtd 
by  the  InaUac  Itedtag  aaA  Saaintias  Fraud 
Enforcement  Act  of  Ifltft  [nSRAK  9uch 
procedure*  mutt  be  MaaMably  jdaai^ad  ta 
prevent  (ha  aiwMK  al  aMfetial.  BM^paUic 
informatiaa  by  thai*  aaipiaycaai 

In  addition  l»r 
ITSFEA.  the  I 
minimum  i 
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rrSFEA  related  written  supervisory 
procedures  for  all  PHLX  Floor  Units 
(Floorbroker,  ROT  and  Specialist).  The 
requirements  enumerated  belolw  must  be 
included  and.  together  with  all  related 
additional  written  supervisory  procedures, 
must  receive  approval  by  the  respective 
Designated  Examining  Authority  (DEA). 
These  requirements  are  not  intended  to 
supercede,  or  be  presumed  to  fulfill,  the 
requirements  of  ITSFEA.  These  requirements 
are  instead  set  forth  as  separate  requirements 
of  the  Exchange; 

(1)  Each  new  employee  of  the  unit  shall  be 
furnished  with  a  copy  of  the  most  current 
version  of  the  Exchange's  "Notice  of  Insider 
Trading"  (Notice),  or  a  document 
substantially  similar  to  the  Notice  approved 
by  the  DEA  for  use  in  this  connection.  Within 
ten  business  days  from  the  Rrst  date  of 
employment  with  the  unit,  each  new 
employee  must  sign  and  return  the  Notice  to 
the  employer.  By  his  signature  on  the  Notice, 
the  employee  attests  to  having  carefully  read 
the  Notice  and  agrees  to  appropriately  supply 
the  employer  firm  with  all  trading  accounts 
for  which  such  person  maintains  a  beneficial 
interest,  including  all  personal  and  household 
accounts  of  the  employee.  Also,  by  his 
signature  on  the  Notice,  each  new  employee 
ensures  that  delivery  of  all  related  account 
statements  will  be  made  directly  from  the 
rirm(s)  maintaining  the  account  to  the 
employer. 

(2)  Each  Unit  must  complete  the  Exchange's 
"ITSFEA  Accounts  List",  comprising  all 
accounts  submitted  in  connection  with 
paragraph  (1)  above  and  all  proprietary 
accounts  of  the  unit.  Updates  to  the  list  must 
be  made  within  one  month  of  any  change  and 
each  version  of  the  list  must  be  maintained 
for  no  less  than  three  years  by  the  Unit. 

(3)  Each  month  a  supervisory  person  of  the 
Unit  is  required  to  make  a  reasonable  review 
of  all  activities  from  the  account  statements 
of  those  accounts  reflected  on  the  ITSFEA 
Accounts  List  with  a  view  toward  identifying 
the  possible  misuse  of  material  non-public 
information.  A  report  must  be  made  promptly 
to  the  Exchange's  Market  Surveillance 
Department  in  the  event  that  any  such 
unusual  profits  are  so  identified. 

In  the  instance  where  written  supervisory 
procedures  relating  to  ITSFEA  have  been 
adopted  for  a  PHLX  Unit  in  connection  with 
requirements  under  another  National 
Securities  Exchange,  and  have  been 
approved  by  the  respective  DEA.  the 
Exchange  requirements  set  forth  in  this 
advice  will  not  apply. 

EF-t3.  OF-13:  Supervisory  Procedures 
Relating  to  ITSFEA 

Member  organizations  must  maintain 
written  supervisory  procedures  as  required 
by  the  Insider  Trading  and  Securities  Fraud 
Enforcement  Act  of  1988  (ITSFEA).  Such 
procedures  miut  be  reasoiubly  designed  to 
prevent  the  misuse  of  material,  non-public 
information  by  their  employees. 

In  addition  to  the  requirements  under 
ITSFEA,  the  Exchange  herein  institutes  basic 
minimum  standard*  for  incorporation  into 
ITSFEA  related  written  supervisory 
procedures  for  all  PHLX  Floor  Units 
(Floorbroker.  ROT  and  Specialist).  The 


requirements  enumerated  below  must  be 
included  and,  together  with  all  related 
additional  written  supervisory  procedures, 
must  receive  approval  by  the  respective 
Designated  Examining  Authority  (DEA). 
These  requirements  are  not  intended  to 
supercede,  or  be  presumed  to  fulfill,  the 
requirements  of  ITSFEA.  These  requirements 
are  instead  set  forih  as  separate  requirements 
of  the  Exchange. 

(1)  Each  new  employee  of  the  unit  shall  be 
fiunished  with  a  copy  of  the  most  current 
version  of  the  Exchange's  "Notice  of  Insider 
Trading"  (Notice),  or  a  document 
substantially  similar  to  the  Notice  approved 
by  the  DEA  for  use  in  this  connection.  Within 
ten  business  days  from  the  first  date  of 
employment  wUh  the  unit,  each  new 
employee  must  sign  and  return  the  Notice  to 
the  employer.  By  his  signature  on  the  Notice, 
the  employee  attests  to  having  carefully  read 
the  Notice  and  agrees  to  appropriately  supply 
the  employer  firm  with  all  trading  accounts 
for  which  such  person  maintains  a  beneficial 
interest,  including  all  personal  and  household 
accounts  of  the  employee.  Also,  by  his 
signatyure  on  the  Notice,  each  new  employee 
ensures  that  delivery  of  all  related  account 
statements  will  be  made  directly  from  the 
firm(s)  maintaining  the  account  to  the 
employer. 

(2)  Each  Unit  must  complete  the  Exchange's 
"ITSFEA  Accounts  List",  comprising  all 
accounts  submitted  in  connection  with 
paragraph  (1)  above  and  all  proprietary 
accounts  of  the  unit.  Updates  to  the  list  must 
be  made  within  one  month  of  any  change  and 
each  version  of  the  hst  must  be  maintained 
for  no  less  than  three  years  by  the  Unit. 

(3)  Each  month  a  supervisory  person  of  the 
Units  is  required  to  make  a  reasonable 
review  of  all  activities  from  the  account 
statements  of  those  accounts  reflected  on  the 
ITSFEA  Accounts  List  with  a  view  toward 
identifying  the  possible  misuse  of  material 
non-public  information.  A  report  must  be 
made  promptly  to  the  Exchange's  Market 
Surveillance  Department  in  the  event  that 
any  such  unusual  profits  are  so  identified. 

Failure  to  properly  maintain  the  ITSFEA 
Account  List,  or  to  conduct  related  reviews 
required  by  this  Advice,  may  result  in  the 
issuance  of  fines  in  accordance  with  the 
schedule  below.  In  the  instance  where 
written  supervisory  procedures  relating  to 
ITSFEA  have  been  adopted  for  a  PHLX  Unit 
in  connetion  with  requirements  under  another 
National  Securities  Exchange,  and  have  been 
approved  by  the  respective  DEA,  the 
Exchange  requirements  set  forth  in  this 
advice  will  not  apply. 

Fine  Schedule:  (Implemented  on  a  three 
year  miming  calendar  basis.) 

1st  Occurrence    $250 

2nd  Occurrence    $500 

3rd  Occurrence  Sanction  discretionary 
with  the  Business  Conduct  Committee 

[FR  Do&  92-^17  Filed  1-7-92;  8:45  am] 

HUMQ  COOE  WIO-OI-H 


[R«lMM  Na  34-30134;  Fito  Na  SR-PHLX- 
91-46] 

SeH-Regulatory  Organizations; 
Philadelphia  Stock  Exchange  Inc.; 
Notice  of  FHIng  of  Proposed  Rule 
Change  Relating  to  Amendments  to 
Options  Floor  Procedure  Advice  F-7 
Relating  to  Bids  and  Offers 

December  31, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  December  9, 1991,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX.  pursuant  to  rule  l9b-4, 
submits  as  a  proposed  rule  change  a 
proposal  to  amend  Exchange's  Options 
Floor  Procedure  Advice  ("OFPA")  F-7, 
entitled  Bids  and  Offers,  to  provide  that 
floor  traders  may  provide  greater  bid  ' 
and/or  offer  sizes  to  facilitate  customer 
orders  while  not  being  imder  such 
obligations  with  respect  to  broker-dealer 
orders. 

The  amendment  to  OFPA  F-7  also 
reiterate  current  provisions  contained  in 
the  PHLX's  rules.  First,  in  the  absence  of 
a  stated  size  to  any  bid  or  offer,  the 
quote  displayed  is  deemed  to  be  for  one^^ 
contract.  Second,  floor  traders  may  be 
required  to  trade  more  than  one  contract 
for  a  particular  quote  in  connection  with 
provisions  of  the  Exchange's  Ten-Up 
Rule. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PHLX,  and  the  Commission. 

n.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statement 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
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below,  of  iike  most  s^nfficant  aspects  of 
such  stateimi^. 

A.  Self-Regulotory  Organizatioa's 
Statemeat  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

CFPA  F-7  rqtresents  the  generat 
exchange  auctioo  princqtie  \ha,t  bid  and 
offer  prices  shall  he  general  ones  and 
shall  not  be  specified  for  accq>tanee  by 
particular  members.  The  proposed 
amendment  reflects  the  devdopaieBt  of 
different  execution  guarantees 
depending  on  the  status  d  the  oider  to 
be  executed.  For  exaa^ile,  customer 
orders,  at  opposed  to  broker-dealer 
orders,  are  afforded  a  ten-up  market 
guarantee  on  the  Exchange,  wbick 
means  that  customer  orders  receive  an 
execution  of  up  to  ten  contracts  at  the 
best  market  price  regardless  of  whether 
a  qjoote  size  was  provided.  Accordingly, 
the  purpose  of  the  fvoposed  rule  chaoge 
is  to  permit  floor  traders  to  provide 
greater  bid  and/ or  oSes  sizes  to 
facilities  customer  orders  while  not 
being  onder  such  obUgationt  with 
respect  to  broker-dealer  orders. 
Nevertheless,  the  proposed  OFPA 
requires  that  sizes  must  be  maintained 
equally  for  all  orders  of  the  same 
account  type.  For  eKsaiple.  for  a 
particular  ordo*.  if  a  qiecialist  elects  to 
give  a  size  of  twenty-op  to  one  l»oker- 
dealer,  he  must  honor  the  size  of  twenty- 
up  for  all  broker-dealer  orders. 

The  Exchange  believes  that  the 
proposed  rule  change  ia  consistent  with 
section  6(b]{5)  of  the  Act.  ui  that,  it 
promotes  just  and  equitable  principles 
of  trade. 

B.  Self-Reguiatory  Qigaaizatioa's 
Statement  on  Bardea  oa  Con^tition 

The  PHLX  does  not  beheve  that  die 
proposed  rale  change  will  impose  any 
inappropriate  burden  on  competitioa. 

C.  Self-Regulatory  Organitottoa's 
Statement  oa  Conuaents  on  the 
Proposed  Rale  Change  Received  pom 
Members,  Participants,  or  Others 

No  written  comments  «wre  eitiier 

solicited  w  received. 

IIL  Data  of  Effactiveness  of  the 
Proposed  Role  Change  and  Timiag  fiat 
Conunission  Action 

Within  35  days  of  die  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  widiin  such  longer  period  f  i) 
as  the  Commission  may  desigoate  «p  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  ^ipropriate  and 
puUishea  its  reasons  for  as  fiadbig  or  (it) 
as  to  adnch  the  aelf  wgaietniy 
organization  cooMnts,  the  Cooiissian 
will: 


fa}  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Sniiritstinn  ef  ruaaaiiits 

Interested  persons  sre  invited  to 
submit  written  data,  views  and 
arguments  concerning  die  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secarities  and  &ccfaange 
Commission,  460  Fifth  Streei  NW., 
Wa^ingfon,  D.C.  20649.  Copies  of  the 
submission.  aB  subseqent  amendments, 
aB  written  statessents  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  CtHBRrission,  and  all  written 
communicatians  relating  to  the  proposed 
rule  change  between  the  Conunission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  poUic  in 
accordance  widt  the  prorisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copyaig  fn  the 
Commission's  RibUc  Reference  Section. 
450  Fifth  Street  NW.,  Washn^ton,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above^ 
mentioned  self-regtdatory  organization. 
All  snbmissions  should  refier  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  famiary  29, 1992. 

For  the  rnmmi.«inii  by  tht  DivisioB  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Kats, 

Secretary. 

[PR  Doc.  M-31S  Filed  lr-7-«e;  8:4s  am) 


[ReL  Na  IC-iM6f;  na  Ma.  Wil-ntn 


.  Ula 
Sociaty,daL 

December  31.  IflU. 

AOENCV:  Securities  and  Ebcchange 
Commisskm  ("SEC'  or  "Coaimission"]. 
ACTKM:  Notice  of  spphcation  for 
exemption  onder  the  Investment 
Company  Act  of  1949  (fee  "19<0  Act"). 

APmCANTS:  Bmikers  Security  life 
Insurance  Society  ["Bankers  Security") 
and  Bankers  Security  Variable  Annuity 
Fund  G  C'Separate  Account  G"). 
REiCWAMT  tiCnONS  or  TNC  IMO  ACT 

Order  requested  pursuant  to  section 
26(b>ofUwl9«>AcL 
stMMMHV  or  APMxanoK  Applicants 
seek  an  order  to  permit  Bankers  Security 
to  substitnte  siiaiea  of  Oppenheimer 
Asset  Aliecation  Fund  for  tfie  shares  of 
OppaidMiiier  P—d  ewrenfly  heM  by 
Separate  Aeeomt  G. 


nUNO  IMTCThe  appfication  was  filed 
on  NoveipberS,  1991. 

HEAmnQ  oa  aoTiFiCATiOM  or  ttEAmto: 

If  no  hearing  is  ordered,  the  spplication 
will  be  granted.  Aay  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  ia  ordered.  Any  request  must  be 
received  t^  the  SEC  by  5:30  pm.  on 
January  21. 1992.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Serve  the 
Applicants  vnth  the  request,  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  \)y  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notificatioa  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 

ADPmtmc  Secretary.  SEC  460  Fifth  . 

Street  NW.,  Washington.  DC  20640: 
Applicants,  4691  Fairfax  Drive,  P.CX  Box 
3700.  Arlington.  Virginia  22299. 

Michael  V.  Wifah;  Sc^nr  Attorney,  at 
(202)  272-2B2B,  or  Heidi  Staau  Assistant 
Chke  Office  of  tosuTMce  Praduds 
(Divisioa  of  lavcstMeal  Management),  at 

(202)  27a-2Qia 

surruMBmwT  mtohmation:  The 
following  is  a  mnanasj  of  flw 
applicationr  the  complete  appUcatfon  is 
available  for  a  fee  fnm  the  SEC's  Pabhc 
Reference  Branch. 

Applicanta*  Bspiassntstinns 

1.  Baidiers  Secarity  is  a  stock  Ms 
insurance  company  incorpersfed  under 
the  laws  of  the  Stole  of  New  Torh. 
Separate  Aocoant  G  ia  one  ef  sevoal 
separate  IwacsOaent  acooants  ef 
Bankers  Security  (die  "Sepanfe 
Accounts'*)  to  which  assets  ai* 
allocated  to  fiaid  oertein  todhridaal 
variable  aaauily  oanlracts  (the 
"Contractel  issaed  by  Psnlurs 
Security.  The  Separate  Acceanto  are 
registeried  collectively  aa  a  unit 
investment  trust  under  the  1940  Act 

2.  Net  purchase  peyraente  ander  the 
Contracts  were  aBocated  anrang  die 
Seoarate  Accounts  in  accordance  with 
allocation  iastfatlioRS  provided  by 
owners  of  the  Ckmtraete  P'Contraet 
Owners").  Under  the  terms  of  the 
Contracts,  the  anioimt  of  a  Contract's 
accumulated  value,  and  the  amount  of 
annuity  payments  to  ararertants,  vary 
writh  the  investaient  performance  of  the 
Separate  Account  or  Aceoants  selected 
by  the  Contract  Owner.  Centract 
Owners  may  transfer  sit  or  s  portion  of 
the  Contraefs  accaandated  value 
between  Separate  Accounts  (subject  to 
certato  Ihnito),  elect  to  saiiawikir  the 
Contract  for  all  or  any  part  ef  its 
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acctimulated  value,  and  elect  one  of 
several  annuity  payment  schedules.  All 
of  the  Contracts  were  issued  prior  to 
1981  and  no  purchase  payments  have 
been  accepted  since  January  1. 1981. 

3.  The  assets  of  each  Separate 
Account  are  invested  in  shares  of  a 
mutual  fund,  each  of  which  is  an  open- 
end  diversified  management  investment 
company  registered  under  the  1940  Act, 
as  follows: 

Separate  Account  D — Oppenheimer 
Fund. 

Separate  Account  E— Eaton  Vance 
Income  Fund  of  Boston. 

Separate  Account  F — Oppenheimer 
Money  Market  Fund,  Inc' 

Separate  Account  G — Oppenheimer 
Fund. 

Separate  Account  H — Oppenheimer 
High  Yield  Fund. 

Separate  Account  I — Oppenheimer 
'Time  Fund. 

(collectively,  the  "Funds").  With  the 
exception  of  Eaton  Vance  Income  Fund 
of  Boston,  all  of  the  Funds  are  managed 
by  Oppenheimer  Management 
Corporation  ("Oppenheimer").  Shares  of 
each  of  the  Funds  are  also  available  for 
direct  purchase  by  members  of  the 
general  public.  Under  the  Contracts, 
Bankers  Security  has  reserved  the  right 
to  invest  the  assets  of  the  Separate 
Accounts  in  shares  of  other  investment 
companies  or  any  other  investment 
permitted  by  law. 

4.  Oppenheimer  Fund  was  organized 
as  a  Massachusetts  business  trust  in 
1987.  Its  primary  investment  objective  is 
to  seek  capital  appreciation.  Its 
secondary  investment  objective  is  to 
achieve  income  consistent  with  growth 
in  capital.  Oppenheimer  Fund  seeks  to 
achieve  its  objectives  by  investing 
principally  in  common  stocks  that  offer 
growth  possibilities  while  retaining  a 
flexible  approach  to  investment 

5.  Oppenheimer  Asset  Allocation 
Fund  ("Asset  Allocation  Fund")  was 
organized  as  a  Massachusetts  business 
trust  in  1963.  Its  investment  objective  is 
high  total  investment  return,  wdiich 
includes  current  income  and  capital 
appreciation  in  the  value  of  its  shares, 
firom  investments  in  common  stocks  and 
other  equity  securities,  bonds  and  other 
debt  securities,  and  money  maricet 
securities.  Shares  of  Asset  Allocation 
Fund  are  available  for  direct  purchase 
by  members  of  the  general  public  Asset 
Allocation  Fund  is  currenUy  not 
available  as  an  investment  option  under 
the  Contracts.  Asset  Allocation  Fund 
has  a  distribution  plan  pursuant  to  rule 
12b-l.  which  provides  for  payment  by 
Asset  Allocation  Fund  of  certain 
distribution  e^qmnses  at  the  maximum 
rate  of  ,25%  of  the  average  net  asset 


value  of  the  Fund  shares  held  by  certain 
broker-dealers  or  other  financial 
institutions  or  their  customers  (the 
"Distiibution  Plan"). 

6.  Prior  to  July  11, 1991,  the  assets  of 
Separate  Accoimt  G  were  invested  in 
Oppenheimer  Premium  Income  Fund 
("Premium  Income  Fund").  Premium 
Income  Fund  was  organized  as  a 
Massachusetts  business  trust  in  1985. 
On  July  12, 1991,  substantially  all  of  the 
assets  of  Premium  Income  Fund  were 
exchanged  for  shares  of  Asset 
Allocation  Fund  pursuant  to  an 
Agreement  and  Plan  of  Reorganization, 
which  is  discussed  below.  Premium 
Income  Fund's  investment  objective  was 
to  provide  high  current  return  through 
investment  in  a  professionally  managed 
portfolio  consisting  primarily  of 
dividend-paying  common  stocks  with 
respect  to  which  call  options  are  traded 
on  national  securities  exchanges  and  by 
writing  covered  call  options  on  such 
stocks. 

7.  On  September  25, 1981,  the  Internal 
Revenue  Service  ("IRS")  released  Rev. 
Rul.  81-225, 1981-2  C.B.  12,  in  which  it 
concluded  that  the  contract  owner  and 
not  the  issuing  insurance  company  is 
considered  the  owner  of  mutual  fund 
shares  underlying  a  variable  annuity 
contract  where  the  mutual  fund  shares 
are  also  available  for  direct  purchase  by 
the  contract  owner,  i.e.,  where  the 
mutual  fund  is  publicly  available.  This 
conclusion  applies  only  with  respect  to 
payments  made  into  a  separate  account 
after  December  31, 1980.  All  premium 
payments  for  the  Contracts  were  made 
on  or  before  December  31, 1980.  Thus, 
the  Contracts  are  "grandfathered"  and 
continued  investment  of  the  assets  of 
the  Separate  Accounts  in  the  Funds  has 
not  altered  the  tax  status  of  the 
Contracts. 

8.  On  July  12. 1991,  substantially  all  of 
the  assets  of  Premium  Income  Fund 
were  exchanged  for  shares  of  Asset 
Allocation  Fund  pursuant  to  an 
Agreement  and  Plan  of  Reorganization 
(the  "Plan").  Under  the  Plan,  Asset 
Allocation  Fund  shares  were 
automatically  issued  for  shares  of 
Premium  Income  Fund  on  the  basis  of 
the  per  share  net  asset  value  of  the 
shares  of  Asset  Allocation  Fund  and  the 
value  of  the  assets  of  Premium  Income 
Fund  transferred  to  Asset  Allocation  as 
of  the  close  of  business  on  July  12, 1991 
(the  "Reorganization  Transaction").  The 
Plan  also  provided  for  the  dissolution 
and  Uquidation  of  Premium  Income  Fund 
and  for  the  termination  of  its  registration 
statement  under  the  1940  Act 

9.  The  nan  was  approved  by  Premium 
Income  Fund's  Trustees  on  March  7, 
1991  and  by  its  shareholders  on  June  20. 
1901.  In  connection  with  shareholder 


approval  of  the  Plan,  Bankers  Security 
voted  the  shares  held  by  Separate 
Account  G  in  accordance  with  the 
instructions  received  from  Contract 
Owners  having  a  voting  interest  in 
Separate  Account  G,  of  which  84%  of 
those  voting  approved  the  Plan. 

10.  Since  Asset  Allocation  Fimd  was 
not  one  of  the  original  investment 

,  options  under  the  Contracts,  Bankers 
Security  was  concerned  that  the 
acquisition  of  shares  of  Asset  Allocation 
Fund  in  the  Reorganization  Transaction 
could  have  been  treated  as  a 
modiHcation  of  the  Contracts,  and  that 
such  modiHcation  could  have  resulted  in 
the  disallowance  of  the  "grandfathered" 
status  of  the  Contracts  unde/Revenue 
Ruling  81-225.  In  such  a  case  the 
Contract  Owners  might  have  been  taxed 
currentiy  on  their  proportionate  share  of 
future  distributions  made  by  Asset 
Allocation  Fund  to  Separate  Account  G 
and  possibly  on  other  gains  under  the 
Contracts.  In  order  to  clarify  this  issue. 
Bankers  Security  applied  to  the  IRS  for  a 
private  letter  ruling  (the  "Private 
Ruling")  seeking  confirmation  that  the 
investment  of  Separate  Account  G's 
assets  in  Asset  Allocation  Fimd  would 
not  affect  the  tax  treatment  of  the 
Contract  Owners.  The  IRS  had  not 
responded  to  Bankers  Security's  request 
for  the  Private  Ruling  as  of  the  date  of 
the  Reorganization  Transaction. 

11.  Because  of  the  concerns  discussed 
above.  Bankers  Security  determined  that 
it  shoidd  not  permit  the  assets  of 
Separate  Account  G  to  be  subject  to  the 
Reorganization  Transaction.  "The  proxy 
statement  distributed  to  Premium 
Income  Fund  shareholders  in  connection 
with  the  Reorganization  Transaction 
stated  that  Bankers  Security  intended  to 
apply  to  the  Commission  for  an 
exemptive  order  to  allow  Bankers 
Security  to  transfer  on  behalf  of  the 
Contract  Owners,  its  investment  in 
Premium  Income  Fund  to  Oppenheimer 
Fund,  since  such  a  transfer  would  avoid 
any  potential  modification  of  the 
Contracts.  Bankers  Security  did  not  file 
such  an  application  with  the 
Commission.  By  letters  dated  July  10 
and  July  11, 1991,  Applicants  (and 
others)  requested  "no-action"  assurance 
that  the  Commission  staff  would  raise 
no  objection  to  this  substitution  without 
an  order  under  section  28(b)  of  the  1940 
Act  By  a  response  dated  July  11, 1991, 
the  Staff  stated  that  it  would  not 
recommend  any  enforcement  action  to 
the  Commission  under  section  26(b)  of 
the  1940  Act  if  Applicants  substituted 
shares  of  Oppenheimer  Fund  for  shares 
of  Premium  Income  Fund  then  held  by 
Separate  Account  G  without  an  order 
from  the  Commission  under  section 
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26(b].  Bankers  Security  Life  Insurance 
Society  (pub.  avail.  July  11, 1991). 
Accordingly,  prior  to  the  Reorganization 
Transaction,  the  substitution  was 
effected  by  Bankers  Security  redeeming 
the  shares  of  Premium  Income  Fund  then 
held  by  Separate  Account  G  and 
purchasing  with  the  proceeds  shares  of 
Oppenheimer  Fund. 

12.  On  October  10, 1991,  the  IRS 
issued  the  requested  Private  Ruling, 
confirming  that  the  investment  of 
Separate  Account  G's  assets  in  Asset 
Allocation  Fund  will  not  affect  the  tax 
treatment  of  the  holders  of  the 
Contracts.  Accordingly,  consistent  with 
the  spirit  of  Contract  Owners'  approval 
of  the  Reorganization  Transaction, 
Applicants  now  seek  tb  substitue  shares 
of  Asset  Allocation  Fund  for  the  shares 
of  Oppenheimer  Fund  held  by  Separate 
Account  G. 

13.  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
section  26(b)  of  the  1940  Act  approving 
-the  substitution  of  shares  of  Asset 
Allocation  Fund  for  all  shares  of 
Oppenheimer  Fund  held  by  Separate 
Account  G. 

14.  Section  26(b)  of  the  1940  Act 
requires  Commission  approval  before 
any  depositor  or  trustee  of  a  registered 
unit  investment  trust  holding  the 
security  of  a  single  issuer  may  substitute 
another  security  for  such  security.  The 
Commission  is  authorized  to  approve 
any  such  substitution  if  the  evfdence 
establishes  that  it  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

15.  Applicants  submit  that  the 
proposed  substitution  is  necessary  to 
give  effect  to  the  substance  of  Contract 
Owners'  approval  of  the  Plan.  Eighty- 
four  percent  of  the  Owners  having  a 
voting  interest  in  Separate  Account  G 
approved  the  Plan,  and  only  seven 
percent  of  those  Contract  Owners  who 
voted  did  so  against  adoption  of  the 
Plan.  The  intermediate  substitution  of 
shares  of  Oppenheimer  Fund  made 
soley  to  avert  possible  adverse  tax 
consequences  of  the  Reorganization 
Transaction  to  Contract  Ovmers  who 
maintain  Accumulated  Value  in 
Separate  Account  G  pending  receipt  of 
the  Private  Ruling. 

16.  Applicants  represent  that  the 
investment  policy  of  each  of  these  funds 
involves  the  purchase  of  common 
stocks.  In  addition,  the  primary  or 
secondary  investment  objective  of  each 
of  these  Funds  includes  current  income. 
Asset  Allocation  Fund  pays  a  maximum 
management  fee  of  1.0%  of  average  net 
assets,  and  its  effective  management  fee 
rate  is  .90%  of  average  net  assets,  taking 
into  account  breakpoints  in  the  fee 


schedule.  Oppenheimer  Fund  pays  a 
management  fee  at  an  annual  rate  of 
.75%  of  average  net  assets  (disregarding 
breakpoints).  Asset  Allocation  Fund  had 
a  ratio  of  expenses  to  average  net  assets 
of  1.36%  for  the  fiscal  year  ended 
December  31, 1990,  compared  to  1.07% 
for  Oppenheimer  Fund  for  the  fiscal  year 
end  June  30, 1991.  In  analyzing  the 
appropriateness  of  substituting  shares  of 
one  huid  for  those  of  another,  applicants 
often  address  the  comparability  of  the 
respective  funds'  investment  objectives, 
policies,  and  expenses  ratios.  However, 
while  such  information  may  be 
pertinent.  Applicants  submit  that  the 
proposed  substitution  is  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  biecause 
it  is  necessary  to  give  effect  to  the 
substance  of  the  Contract  Owners' 
approval  of  the  Plan. 

17.  In  addition.  Applicants  submit  that 
the  proposed  substitution  is  not  the  type 
of  substitution  that  Section  26(b)  was 
designed  to  govern.  Applicants 
represent  that  Congress  intended 
section  26(b]  to  provide  for  Commission 
scrutiny  of  proposed  substitutions  that 
could  otherwise,  in  effect  force 
shareholders  dissatisfied  with  the 
substituted  security  to  redeem  their 
shares,  thereby  possibly  incurring  either 
a  loss  of  the  sales  load  deducted  from 
initial  purchase  payments,  an  additional 
sales  load  upon  reinvesment  of  the 
proceeds  of  redemption,  or  both. 

18.  The  proposed  substitution  will 
take  place  at  relative  net  asset  value 
with  no  change  in  the  amount  of  any 
Contract  Owner's  accumulation  value 
allocated  to  separate  account  G  or  in  the 
dollar  value  of  any  Contract  Owner's 
interest  in  Separate  Account  G 
immediately  before  and  after  the 
substitution.  Contract  Owners  will  not 
incur  any  fees  or  charges  as  a  result  of 
the  proposed  substitution,  nor  will  their 
rights  or  Bankers  Security's  obligations 
under  the  Contracts  be  altered  in  any 
way.  All  expenses  inciured  in 
connection  with  the  proposed 
substitution,  including  legal,  accounting, 
and  other  fees  and  expenses,  will  be 
paid  by  Bankers  Security.  The  proposed 
substitution  will  not  impose  any  tax 
liability  on  Contract  Owners,  llus, 
Apphcants  assert  that  none  of  the 
detriments  of  "forced  "  substitutions 
underlying  congressional  intent  in 
adopting  section  26(b)  are  present 

19.  Contract  Owners  will  receive 
notice  of  the  proposed  substitution, 
which  will  also  advise  Contract  Owners 
about  their  right  without  penalty,  to 
exercise  their  own  judgement  as  to  the 
most  appropriate  alternative  investment 
vehicle  and  to  transfer  all  or  a  portion  of 


the  accumulated  value  held  in  Separate 
Account  G  to  another  of  the  Separate 
Accounts  without  payment  of  any  fee  or 
charge.  Conditions  under  the  Contract 
that  limit  the  timing  and  minimum  dollar 
amount  of  transfers  will  be  waived; 
however,  a  transfer  may  only  be  made 
prior  to  the  date  of  receipt  by  Bankers 
Security  of  notification  of  the  death  of 
the  Aimuitant 

Applicants'  Conditions 

20.  As  a  condition  to  the  requested 
order,  Bankers  Security  will  waive 
annual  revenues  that  it  derives  from 
Separate  Account  G  under  the  Contracts 
in  an  amount  equal  to  Separate  Account 
G's  pro  rata  portion  of  the  charges 
assessed  on  an  annual  basis  by  Asset 
Allocation  Fund  under  its  Distribution 
Plan.  The  wavier  will  be  effected  by 
Bankers  Security  offsetting  the 
percentage  of  Separate  Account  G's 
assets  that  are  deducted  daily  for  the 
mortality  and  expense  risk  charge  by  an 
amount  that  is  equal  to  the  percentage 
of  Asset  Allocation  Fund's  assets  that 
are  accrued  on  a  daily  basis  under  its 
Distribution  Plan. 

For  the  Commitiioa  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Jaaathan  G.  Katx, 
Secretary. 

[PR  Doc.  92-319  Filed  1-7-92;  8:45  am] 
■Lum  CODE  seio-ei-ii 
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Boston  Capital  Tax  CradH  Fund  III  LP. 
•t  al.:  Notica  of  Application 

December  31, 1991. 

AOfNCV:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Boston  Capital  Tax  Credit 
Fund  ni  L.P.,  a  Delaware  limited 
partnership  (the  "Partnership")  and  its 
general  partner,  Boston  Capital 
Associates  ID  LP.  (the  "General 
Partner"). 

RELEVANT  ACT  tECnONS:  Exemption 
imder  section  6(c)  from  all  provisions  of 
the  Act. 

SUMMARY  OP  APPUCATWN:  ApplicanU 
seek  an  order  exempting  the  Partnership 
frt)m  all  provisions  of  the  Act  and  the 
rules  thereunder  to  permit  the 
Partnership  to  invest  in  other  limited 
partnerships  that  in  turn,  will  engage  in 
the  development  rehabilitation. 
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ownership,  and  operation  of  housing  for 
low  and  moderate  income  persons. 
FlUMQ  DATE:  The  application  was  filed 
on  September  27, 1991. 
HCARtNQ  on  NOTmCATION  OF  HEARtNO: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  23, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AODflESSeS:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  313  Congress  Street,  Boston. 
Massachusetts  G2210-K32. 
FOR  furtheh  information  contact 
James  M.  Curtis.  Staff  Attorney,  at  (202) 
504-2406.  or  Nancy  M.  Rappa,  Branch 
Chief,  at  (202)  272-3030  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  appUc^ion 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations    | 

1-  The  Partnership  was  organized  on 
September  19. 1991.  under  the  Delaware 
Revised  Uniform  Limited  Partnership 
Act.  Pursuant  to  registration  under  the 
Securities  Act  of  1933,  the  Partnership 
plans  to  offer  20;0004XX)  units  of 
benei^icial  interest  at  $10.00  each  writh  a 
minimum  purchase  amount  of  $5,000. 
Purchasers  of  these  units  ("Investors"  or 
"BAC  Holders")  will  become  holders  of 
beneficial  assignee  certificates  ("BACs") 
which  represent  an  asttignment  of  the 
limited  partnership  interest  in  the 
Partnership  of  BCTC  lU  Assignor  Corp.. 
a  Delaware  corporation  (the  "Assignor 
Limited  Partner"). 

2.  The  Assignor  Limited  Partner  was 
formed  for  the  sole  purpose  of  acting  as 
assignor  of  all  its  limited  partnership 
interest  in  the  Partnership  and  will  not 
engage  in  any  other  business.  After  the 
admission  of  Investors,  the  Assignor 
Limited  Partner  will  not  retain  any 
ownership  interest  in  the  Partnership. 
The  Assignor  Limited  Partner  must  vote 
the  assigned  limited  partnership 
interests  as  directed  by  the  BAC 
Holders.  Eadi  BAC  Holder  will  be 


entitled  to  all  the  economic  benefits  of  a 
limited  partner  of  the  Partnership.  In 
addition,  the  Partnership's  counsel  will 
render  an  opinion  stating  that  it  is  more 
likely  than  not  that  the  BAC  Holders 
will  be  able  to  realize  the  tax  benefits 
disclosed  in  the  Prospectus,  and 
unqualified  opinions  that  BAC  Holders 
will  be  treated  as  limited  partners  of  the 
Partnership  for  federal  income  tax 
purposes,  and  that  all  the  rights  granted 
to  BAC  Holders  by  the  Partnership 
Agreement  are  valid  and  enforceable 
under  Delaware  law.  The  BACs  are  used 
solely  for  administrative  convenience 
and  to  facilitate  transferability. 

3.  The  Partnership  will  operate  as  a 
"two-tier"  entity,  i.e.  as  a  limited 
partner,  it  will  invest  in  other  limited 
partnerships  ("Operating  Partnerships") 
which  will  acquire,  develop,  construct  or 
rehabilitate,  operate  and  maintain 
multifamily  residential  apartment 
complexes  ("Apartment  Complexes"), 
each  of  which  is  expected  to  qualify  for 
the  low-income  housing  tax  credit  under 
section  42  of  the  Internal  Revenue  Code 
of  1986,  as  amended  (the  "Code").  The 
investment  in  Operating  Partnerships  is 
in  accordance  with  the  purposes  and 
criteria  set  forth  in  Investment  Company 
Act  Release  No.  8456  (Aug.  9, 1974) 
("Release  No.  8456").  The  Partnership 
intends  to  realize:  (a)  Certain  tax 
benefits,  including  low-income  housing 
tax  credits,  (b)  potential  capital 
appreciation  through  increases  in  value 
and,  to  the  extent  applicable, 
amortization  of  the  mortgage 
indebtedness  of  the  Apartment 
Complexes,  (c)  cash  distributions  from 
liquidation,  sale  or  refinancing  of  the 
Apartment  Complexes,  and  (d)  to  the 
extent  available,  limited  cash  flow  from 
operations. 

4.  The  Partaership  will  generally 
attempt  to  acquire  a  90%  to  99%  interest 
in  the  profits,  losses,  and  tax  credits, 
and  a  50%  to  99%  interest  in  the 
distributable  cash  flow  of  each 
Operating  Partnership,  with  the  balance 
remaining  with  the  operating  general 
partner  (the  "Operating  General 
Partner").  However,  regardless  of  the 
percentage  interest  in  an  Operating 
Partnership,  the  Partnership  will  have 
certain  rights  under  the  terms  of  the 
Operating  Partnership  Agreements 
which  will  include,  subject  only  to  a 
determination  that  the  existence  and/w 
exercise  of  any  such  rights  will 
jeopardize  the  limited  liability  of  the 
Partnership  as  a  limited  partner:  (a)  The 
right  to  approve  or  disapprove  any  sale 
or  refinancing  of  an  Apartment 
Complex,  (b)  the  right  to  replace  an 
Operating  General  Partner  aa  the  basis 
of  performance,  (c)  the  right  to  approve 
or  disapprove  the  dissolution  of  an 


Operating  Partnership,  (d)  the  right  to 
approve  or  disapprove  amendments  to 
an  Operating  Partnership  Agreement 
materially  and  adversely  affecting  the 
Partnership's  investment,  and  (e)  the 
right  to  direct  the  Operatii^  General 
Partners  to  convene  meetings  and  to 
submit  matters  to  a  vote.  In  addition,  the 
Partnership  will  require  all  Operating 
Partnerships  to  provide  to  the  limited 
partners  thereof  substantially  all  the 
rights  required  by  section  VII  of  the  J 
Statement  of  Policy  on  Real  Estate 
Programs  adopted  by  the  North 
American  Securities  Administrators 
Association.  Inc.  (the  "NASAA 
Guidelines"). 

5.  When  placing  an  order  for  BACs. 
each  Investor  must  represent  in  writing 
that  he/she  or  it  meets  the  following 
applicable  suitability  standards:  (a) 
Each  Investor  must  have  (i)  a  net  worth 
(exclusive  of  home,  home  furnishings, 
and  automobiles)  in  excess  of  $75,000  or 
(ii)  annual  gross  income  of  $35,000  and  a 
net  worth  (exclusive  of  home,  home 
furnishings,  and  automobiles)  of  not  less 
than  $35,000  and  (iii)  for  those  non- 
corporate Investors  who  do  hot  have  or 
anticipate  having  any  net  passive 
income,  a  maximum  adjusted  gross 
income  of  $250,000.  and  (b)  for  corporate 
Investors  (i)  a  corporation  that  is  neither 
closely  held  nor  a  personal  service 
corporation  and  is  not  subject  to 
Subchapter  S  of  the  Code  (a  "C 
Corporation  ")  may  use  the  low-income 
tax  credits  to  offset  income  from  all 
sources,  but  should  reasonably  expect  to 
have  sufficient  federal  taxable  imxime 
from  all  sources  to  use  the  low-income 
tax  credits  and  losses  for  ten  to  twelve 
years  after  investing  in  BACs  and  (ii)  a 
closely  held  C  Corporation  that  is  not  a 
personal  service  corporation  should 
reasonably  expect  to  have  sufficient 
active  or  passive  income,  but  not 
portfolio  income,  to  use  the  low-income 
tax  credits  and  losses  for  approximately 
ten  to  twelve  years  after  investing  in 
BACs.  In  addition,  the  Partnership 
Agreement  requires  evidence  of  a 
transferee's  suitabihty  in  order  to  record 
a  transfer  on  its  books.  Units  will  be 
sold  in  certain  states  only  to  persons 
who  meet  different  standards  which  will 
be  set  forth  in  the  Prospectus.  In  no 
event  shall  the  Partnership  employ 
suitability  standards  that  are  less 
restrictive  than  those  set  forth  above 
except  to  the  extent  that  the  standard  in 
item  (a)(iii)  above  is  modified  as  a  result 
of  chains  in  federal  income  tax  law  or 
with  respect  to  investments  in 
Apartment  Complexes  expected  to 
qualify  for  state  housing  tai^  credits,  in 
addition  to  the  federal  low-income 
housing  tax  credits,  where  the  $250,000 
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adjusted  gross  income  maximum  is 
inapplicable. 

6.  The  Partnership  will  be  controlled 
by  its  General  Partner.  The  Investors, 
consistent  with  their  limited  liability 
status,  will  not  be  entitled  to  participate 
in  the  control  of  the  business  of  the 
Partnership.  However,  a  majority  in 
interest  of  the  Investors  will  have  the 
right  to  amend  the  Partnership 
Agreement,  dissolve  the  Partnership, 
remove  any  General  Partner  and 
consent  to  a  successor  General  Partner. 
In  addition,  under  the  Partnership 
Agreement,  each  Investor  is  entitled  to 
review  all  books  and  records  of  the 
Partnership  at  any  and  all  reasonable 
times. 

7.  The  Partnership  Agreement 
provides  that  certain  significant  actions 
cannot  be  taken  by  the  General  Pamter 
without  the  express  consent  of  a 
majority  in  interest  of  the  Limited 
Partners.  Such  actions  include:  (a)  The 
sale  of  the  Partnership's  interests  in  the 
Operating  Partnerships  or  the  sale  at 
any  one  time  of  all  or  substantially  all  of 
the  assets  of  the  Partnership,  (b) 
dissolution  of  the  Partnership,  (c) 
consent  to  the  sale  of  a  substantial 
portion  of  the  Apartment  Conqilexes  by 
the  Operating  Partnerships  and  (d)  the 
admission  of  a  successor  or  additional 
General  Partner. 

&  Boston  Capitol  Services.  Inc.  (the 
"Selling  Agent"),  an  aflUiate  of  die 
General  Pulner,  will  receive  selling 
commissions,  dealer-manager  fees,  and 
reimbursement  of  due  diligence 
expenses  in  connection  with  BACs.  the 
Selling  Agent  may  re-allow  a  portion  of 
its  dealer-manager  fees  and  due 
diligence  expense  reimbursement  to 
other  soliciting  dealers.  Any  selling 
commissions  and  fees  charged  by  the 
Selling  Agent  or  other  soUdting  dealers 
will  be  consistent  with  the  NASAA 
Guidelines. 

9.  During  the  offering  and 
organizational  phase,  the  General 
Partner  and  its  affiliates  will  receive 
from  the  Partnership  reimbursement  of 
organization^  and  offering  expenses. 

la  Acquisition  phase  fees  payable  by 
the  Pamtership  to  the  General  Partner  or 
its  affiliates  in  connecticm  with  the 
acquisition  of  interests  in  Operating 
Partnerships  will  be  limited  by  the 
NASAA  Guidelines.  During  the 
operating  phase,  the  Partnership  may 
pay  additional  fees  or  compensation  to 
the  General  Partner  or  its  affiliates, 
including  an  annual  management  fee 
and  reimbursement  for  administrative 
services.  In  addition  to  the  foregoing 
fees  and  interests,  the  General  Partner 
will  be  allocated  generclly  1%  of  profits 
and  losses  of  the  Partnerriiip. 


11.  None  of  the  fees  payable  to  the 
General  Partners  and  their  affiliates  has 
been  or  will  be  negotiated  at  arm's 
length.  All  such  fees  and  compensation, 
however,  will  be  fair  and  shall  be  no 
greater  than  the  amount  the  Partnership 
would  be  required  to  pay  to  independent 
third  parties  for  comparable  services  in 
the  same  geographic  location.  The 
Partnership  believes  that  all  potential 
conflicts  of  interest,  including  the  receipt 
of  commissions,  fees,  and  other 
compensation  by  the  General  Partner 
and  its  affiliates,  will  be  disclosed  in  the 
Prospectus.  The  Pamership  Agreement 
and  the  Prospectus  will  contain  various 
provisions  designed  to  eliminate  or 
significantly  reduce  these  conflicts.  For 
example,  if  a  partnership  becomes 
available  that  would  satisfy  the 
investment  criteria  of  the  Partnership 
and  any  other  public  partnership  in 
which  die  General  Partner  and/or  its 
affiliates  have  an  interest,  the  following 
criteria  will  be  followed  with  respect  to 
determining  wUch  entity  should  acquire 
such  investment  The  General  Partner 
and  its  affiliates  will  review  the 
investment  portfolio  of  each  such  entity, 
including  any  series  being  offered  by 
each  sttdi  partnership,  aod  will  in  their 
s<^  determination  dedde  idiidi  entity 
will  acquire  the  investment  on  the  basis 
of  various  factors,  such  as  the  amount  of 
funds  available,  the  length  of  time  such 
funds  have  been  available  for 
investment,  the  cash  requirements  of 
eadi  such  entity,  and  die  effect  of  the 
acquisition  on  each  such  entity's 
portfolio.  If  funds  shouM  be  available  to 
two  or  more  public  limited  partnerships 
to  purchase  a  given  investment  and  all 
factors  have  been  evaluated  and 
deemed  equally  applicable  to  each 
entity,  including  any  series  being  offered 
by  each  such  partnership,  then  tibe 
General  Partner  and  its  affiliates  will 
acquire  such  investments  for  the  entities 
on  a  basis  of  rotation,  with  the  order  or 
priority  determined  by  the  dates  of 
formation  of  the  entities. 

12.  All  proceeds  of  the  offering  of 
units  will  initially  be  deposited  and  held 
in  trust  for  the  benefit  of  the  Investors  in 
an  escrow  account  or  accounts  with  the 
Wainwright  Bank  and  Trust  Company. 
The  Partnership  intends  to  apply  such 
proceeds  to  the  acquisition  of  C^)erating 
l^rtnership  interests  as  soon  as 
possible.  Such  proceeds  may  be 
temporarily  invested  in  bank  time 
deposits,  certificates  of  deposit,  bank 
money  market  accounts,  and 
government  securities.  The  Partnership 
will  not  trade  or  speculate  in  temporary 
investments. 

13.  The  Partnership  Agreement 
provides  for  indemnification  of  the 
General  Partner  and  its  affiliates  for 


losses,  liability,  or  damage  incurred  by 
them  in  connection  with  the  business  of 
the  Partnership.  However,  the 
Partnership  has  been  advised  that  in  die 
opinion  of  the  SEC  indemnification  for 
Uabilities  under  federal  securities  laws 
is  conti-ary  to  public  policy  and 
therefore  unenforceable. 

Applicants'  Legal  Coochisioos 

1.  The  exemption  of  the  Partnership 
from  all  provisions  of  the  Act  is  both 
necessary  and  appropriate  in  the  public 
interest  because:  (a)  Investment  in  low 
and  moderate  income  housing  in 
accordance  with  the  national  policy 
expressed  in  Tide  DC  of  the  Housing  and 
Urban  Development  Act  of  1966  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
organization  advantages  of  the  limited 
partnership  form;  (b)  the  limited 
partnership  form  insulates  each  Investor 
from  personal  liability,  limits  his 
financial  risk  to  the  amount  he  has 
invested  in  the  program,  and  permits  the 
pass-through  to  the  Investor,  on  his 
individual  tax  return,  of  his 
proportionate  share  of  the  income  and 
losses  bom  the  investment  (c)  the 
Ihnited  partnership  form  of  organization 
is  incompatible  widi  many  provisions  of 
die  Act  sudi  as  the  requirement  of 
annual  approval  by  investors  of  a 
management  contract  and  the 
requirements  concerning  election  of 
directOTS  and  the  termination  of  the 
management  contract  and  (d)  die 
concerns  underlying  the  asset  coverage 
limitations  of  section  16  of  die  Act  are 
not  justified  in  real  estate  investments 
and  are  inapposite  to  the  mortgage 
financing  and  other  government  assisted 
programs  developed  for  low  income  and 
moderate  income  housing.  Also,  an 
exemption  from  these  basic  provisions 
is  necessary  and  appropriate  in  die 
public  interest  so  as  not  to  discourage 
two-tier  limited  partnership 
arrangements  or  frustrate  the  public 
policy  established  by  the  housing  laws. 

2.  Release  No.  8456  contemplates  diat 
the  exemptive  power  of  the  ^C  under 
section  6(c)  may  be  applied  to  two-tier 
partnerships  which  engage  in  the  kind  of 
activities  in  which  the  Partnership  will 
engage;  that  is,  "(t]wo-tier  partnerships 
that  invest  in  limited  partnerships 
engaged  in  the  development  and 
building  of  housing  for  low  and 
moderate  income  persons  *  *  *."  The 
release  lists  two  conditions,  designed  for 
the  protection  of  investors,  that  must  be 
satisfied  in  order  to  qualify  for  such  an 
exemption:  (a)  "interests  in  the  issuer 
should  be  sold  only  to  persons  for  whom 
investments  in  limited  profit  essentially 
tax-shelter,  investinents  would  not  be 


738 


Federal  RegbtT  /  Vol.  57.  Na  5  /  Wednesday.  January  ».  1992  /  Noticw 


unsuitable"  and  (b)  "requiremeiito  for 
fair  dealmg  by  the  General  Rutaers  of 
the  issuer  with  the  limited  partners  of 
the  ismier  should  be  included  in  the 
basic  organisational  documents  of  the 
company."  The  Partnership  will  comply 
with  these  conditions  and  will  otherwise 
operate  in  a  manner  designed  to  insure 
investor  protection. 

3.  The  contemplated  arrangement  of 
the  Partnership  is  not  susceptible  to 
abuses  of  the  sort  the  Act  was  desi^ied 
to  remedy.  The  requirements  for  fair 
dealing  provided  by  the  Partnership's 
governing  instruments,  and  fiertinent 
governmental  regulations  imposed  on 
the  Operating  Partnerships  by  various 
federal,  state  and  local  agencies, 
provide  protection  to  Investors 
comparable  to,  and  in  some  respects 
greater  than,  that  provided  by  the  Act. 
An  exemption  woold  therefore  be 
consistent  with  the  protection  of 
Investors  and  the  purposes  and  policies 
of  the  Act. 

For  the  Coramission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

lonathan  G.  Kats.  I 

Secretary.  |        , 

[FR  Doa  92-315  FUed  1-7-62:  8:45  ant] 
anxMQ  oooK  soio-ovn 

[Rai.  No.  IC-1t45S;  Fla  Na  t12-7S30] 

Providantmutual  Life  and  Annuity 
Ccmipanyof  Ain9rlca.etaL       | 

December  30, 1991. 

agency:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

action:  Notice  of  application  for 

Exemption  under  thie  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

» 

APPLICANTS:  Providentmutual  Life  and 
Annuity  Company  of  America 
("ProvidentmutuaT'].  Providentmutual 
Variable  Annuity  Separate  Account  (the 
"Account")  and  PML  Securities 
Company  ("PML  Securities"). 
RELEVANT  1940  ACT  SECTIONS: 
Exemption  requested  under  section  6(c) 
from  sections  26(a)(2]  and  27(c)(2)  of  the 
1940  AcL 

SUMMARY  OF  APPLICATION:  Applk:ants 
seek  an  order  permitting  the  aisessm:«it 
of  a  daily  charge  against  the  assets  of 
the  Account  for  mortality  and  expense 
risks  under  certain  variable  annuity 
c6ntracts. 


I  bate:  The  application  was  filed 
on  Nofvember  25, 1901. 

IHARWO  OR  NOnPWATKm  OP  HEARING: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  tntereetcKl  person 


may  request  a  hearing  on  this 
an>lication  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  mast 
be  received  by  the  SEC  by  5:30  p.m.  on 
January  27, 1992.  Reqnest  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  your  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  witii 
proof  of  service  by  affidavit  or,  for 
lawyNS,  by  certificate.  Request 
notification  of  the  date  of  a  bearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  Providentmutual  Life  and 
Annuity  Company  of  America,  1600 
Market  Street.  Philadelphia. 
Pennsylvania  19103. 
FOR  further  INFORMATION  CONTACT. 
Barbara  Whisler,  Attorney,  at  (202)  272- 
5415,  or  Heidi  Stam.  Assistant  Chief,  at 
(202)  272-2060.  omce  of  Insurance 
Products  (Division  of  Investment 
Management). 
SUPPLEMENTARY  WFORMATMM: 

Following  is  a  summary  of  the 
application:  the  complete  application  b 
available  for  a  fee  from  the  SEC's  Public 
Reference  BrandL 

Applicants*  Representations 

1.  Providentmutual  is  a  stock  life 
insurance  company  chartered  under 
Pennsylvania  law  in  1958  as  Washington 
Square  Life  insurance  Company  and 
authorized  to  transact  life  insurance  and 
annuity  business  in  Pennsylvania  and 
all  states  other  than  New  Yoric  and 
Maine  and  the  District  of  Columbia.  For 
purposes  of  the  1940  Act, 
Providentmutual  is  the  depositor  and 
sponsor  of  the  Account  as  those  terms 
have  been  interpreted  by  the 
Commission  with  respect  to  life 
insurance  company  separate  accounts. 
Providentmutual  is  a  wholly-owned 
subsidiary  of  Providentmutual  Life 
Insurance  Company  of  Pfailadelfrfua,  a 
mutual  insurance  company  chartered 
under  Pennsylvania  law  in  1865. 

2.  The  Account  was  established  by 
Providentmutual  as  a  separate 
investment  account  under  Pennsylvania 
insurance  law  on  May  9, 1991.  as  a 
fimding  mediom  for  certain  flexible 
premium  variable  annuity  contracts  (the 
"Contracts").  TTie  Account  has  six 
subaccounts  which  invest  exclusively  in 
the  shares  of  a  designated  investment 
portfolio  of  the  Market  Street  Fund,  Inc. 
(the  "Fund").  The  Fund  was  organized 
as  a  Maryland  Corporation  on  March  21, 
1985,  and  is  registered  under  the  Act  as 
an  open-end  diversified  managemmt 
investment  company  <rf  the  series  type. 


3.  The  Contracts  require  a  minimnm 
initial  premium  payment  of  at  least 
$2,000.  Subwqoent  premium  payments 
must  be  at  least  $100  for  nonqualified 
Contracts  and  $50  for  qualified 
Contracts.  The  Contract  owner  can 
allocate  premiom  payments  to  one  or 
more  subaccounts,  eadi  of  which  will 
invest  in  a  corresponding  portfolio  of  the 
Fund.  The  Contract  owner  can  also 
allocate  premium  payments  to 
Providentmotaars  general  account  and 
such  pajrments  will  be  (Tecfited  with 
interest  as  provided  for  in  the  Contracts. 

4.  Prior  to  the  earlier  of  the  maturity 
date  or  deadi  of  the  amraitant  a 
Contract  owner  may  surrender  all  or  a 
portion  of  the  Contract  accoimt  value,  or 
transfer  Contract  account  vtrfues 
between  the  subaccounts.  The  Contract 
provides  for  a  series  of  annuity 
payments  beginning  on  the  maturity 
date.  The  Contract  owner  may  select 
from  three  annuity  payment  options.  In 
the  event  that  an  aiwuitant  yAto  is  not 
the  owner  dies  prior  to  the  maturity 
date,  a  deadi  benefit  is  payaUe  upon 
receipt  of  due  proof  of  death  as  well  as 
proof  that  the  annuitant  died  prior  to  the 
maturity  date.  The  death  benefit  is  equal 
to  the  greater  ti  the  Contract  account 
value  on  tiie  date  of  receipt  of  due  proof 
of  deadi  or  die  premitnns  paid,  less 
partial  withdrawals  including  applicable 
surrender  diarges.  In  the  event  ^t  the 
owner  dies  prior  to  the  maturity  date, 
the  beneficiary  is  «itided  to  receive  a 
death  benefit  equal  to  the  Contract 
account  vahie  as  of  the  date  of  receipt  of 
due  proof  of  death  (to  be  distributed  to 
the  beneficiary  wi^in  five  years  after 
the  owner's  deadi). 

5.  Providentmutual  will  deduct  an 
annual  contract  maintenance  charge  of 
$30  per  Contract  year.  This  charge  will 
be  deducted  from  die  Contract  account 
value  on  each  Contract  armiversary 
prior  to  and  including  the  maturity  date 
(and  upon  a  fuH  surrender  or  on  the 
maturity  date  if  other  dian  a  Contract 
anniversary)  to  compensate 
Providentmutual  for  the  administrative 
services  provided  to  Contract  owners. 
This  diarge  is  guaranteed  not  to 
increase  for  die  duration  of  the  Craitract. 
Applicants  represent  that  this  dtarge 
will  be  deducted  in  reliance  on  Rule 
26a-l  under  the  1940  Act  and  represents 
reimbursement  only  for  administradon 
costs  expected  to  be  incurred  over  the 
life  of  the  Contract.  Providentmutual 
does  not  anticipate  any  profit  from  this 
charge.  No  administration  dtarge  is 
payable  daring  the  anntiity  period. 

6.  In  Oixler  to  permit  investment  of  die 
entire  premiom  payment  (less  any 
applicable  premican  taxes), 
I¥ovidentmutaal  cmrendy  does  not 
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deduct  sales  charges  at  the  time  of 
investment.  However,  a  contingent 
deferred  sales  charges  of  up  t6  6%  of  the 
amount  withdrawn  is  imposed  on 
certain  full  surrenders  or  partial 
withdrawals  of  Contract  account  value 
during  the  first  six  Contract  years  to 
cover  expenses  relating  to  the  sales  of 
the  Contracts,  including  commissions  to 
registered  representatives  and  other 
promotional  expenses.  The  aggregate 
contingent  deferred  sales  charges  are 
guaranteed  never  to  exceed  8.5%  of  the 
premium  payments. 

7.  Providentmutual  will  impose  a  daily 
charge  to  compensate  it  for  bearing 
certain  mortality  and  expense  risks  in 
connection  with  the  Contracts.  This 
charge  is  equal  to  an  effective  annual 
rate  of  1.10%  of  the  value  of  the  net 
assets  in  the  Account.  Of  that  amount 
approximately  .50%  is  attributable  to 
mortality  risk,  and  approximately  .60% 
is  attributable  to  expense  risks.  The 
Contracts,  however,  reserve  for 
Providentmutual  the  right  to  raise  this 
charge  up  to  an  annual  rate  of  1.25%  of 
the  value  of  the  net  assets  of  the 
Account.  Providentmutual  guarantees 
that  this  charge  will  never  exceed  1.25%. 
If  the  mortahty  and  expense  risk  charge 
is  insufficient  to  cover  actual  costs  and 
assumed  risks,  the  loss  will  fall  on 
Providentmutual.  Conversely,  if  the 
charge  is  more  than  sufficient  to  cover 
costs,  any  excess  will  be  profit  to 
Providentmutual  Providentmutual 
currently  anticipates  a  profit  fit>m  this 
charge. 

8.  The  mortality  risk  borne  by 
Providentmutual  arises  £rom  its 
contractual  obligation  to  make  annuity 
payments  [determined  in  accordance 
with  the  annuity  tables  and  other 
provisions  contained  in  the  Contract] 
regardless  of  how  long  annuitants  or 
any  individual  annuitant  may  live.  This 
undertaking  assures  that  neither  an 
annuitant's  own  longevity,  nor  an 
improvement  in  general  life  expectancy, 
will  adversely  affect  the  monthly 
aimuity  payments  that  the  annuitant  will 
receive  under  the  Contract  The  expense 
risk  assumed'by  Providentmutual  is  the 
risk  that  Providientmutual's  actual 
administration  costs  wiU  exceed  the 
amount  recovered  through  the  Contract 
maintenance  charge.  Providentmutual 
also  incurs  a  risk  in  connection  with  the 
death  benefit  guarantee.  On  the 
annuitant's  death,  Providentmutual  will 
pay  the  greater  of  (a)  the  Contract 
accotmt  value,  or  (b)  premium  payments 
(net  of  withdrawals,  faicluding 
applicable  surrender  diarges).  There  is 
no  extra  diaige  for  this  guarantee. 
Providentmutual  does  not  anticipate 
that  the  contingent  deferred  sales 


charges  will  generate  sufficient  revenues 
to  pay  the  cost  of  distributing  the 
Contracts,  ff  diese  chaiges  are 
insufficient  to  cover  the  expenses,  the 
deficiency  will  be  met  from 
Providentmutual's  general  account 
assets,  which  may  include  amounts 
derived  from  the  charge  for  mortality 
and  expense  risks. 

9.  Providentmutual  will  impose  a  $25 
charge  under  the  Contracts  for  the  fifth 
and  each  subsequent  transfer  request 
made  by  the  Contract  owner  during  a 
single  Contract  year.  Providentmutual 
does  not  anticipate  any  profit  from  this 
charge. 

10.  Applicants  request  that  the 
Commission,  pursuant  to  section  6(c)  of 
the  1940  Act,  grant  the  exemptions  from 
sections  26(a)(2]  and  27(c)(2)  in 
connection  with  Applicants'  assessment 
of  the  daily  charge  for  mortality  and 
expense  risks.  Applicants  believe  that 
the  requested  exemptions  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  1940  Act. 

11.  AppUcants  submit  that 
Providentmutual  is  entitled  to 
reasonable  compensation  for  its 
assumption  of  mortality  and  expense 
risks.  Applicants  represent  that  the 
charge  of  up  to  1.25%  under  the 
Contracts  made  for  mortality  and 
expense  risks  is  consistent  with  the 
protection  of  investors  because  it  is  a 
reasonable  and  proper  insurance  charge. 
The  mortality  and  expense  risk  charge  is 
a  reasonable  charge  to  compensate 
Providentmutual  for  the  risk  that 
aimuitants  under  the  Contracts  will  live 
longer  as  a  group  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  Contracts;  for  the  risk 
that  Contract  value  will  be  less  than  the 
death  benefit:  and  for  the  risk  that 
administrative  expense  will  be  greater 
than  amounts  derived  from  the  Contract 
maintenance  charge. 

12.  Providentmutual  represents  diat 
the  charge  of  1.25%  for  mortality  and 
expense  risks  assumed  by 
Providentmutual  is  within  the  range  of 
industry  practice  with  respect  to 
comparable  annuity  products.  This 
representation  is  based  upon 
Providentmutual's  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
aimuity  rates.  Providentmutual  will 
maintain  at  its  administrative  offices, 
available  to  die  Commission,  a 
memorandum  setting  forth  in  detail  the 


products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  survey. 

13.  AppUcants  acknowledge  that  the 
proceeds  of  surrender  diarges  may  be 
insufficient  to  cover  all  costs  relating  to 
the  distribution  of  the  Contacts. 
Applicants  also  acknowledge  that  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  viewed  by  the 
Commission  as  being  offset  by 
distribution  expenses  not  reimbursed  by 
the  sales  charge.  Providentmutual  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed  distribution 
financing  arrangements  will  benefit  the 
Account  and  the  Contract  owners.  The 
basis  for  such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Providentmutual  at  its  administrative 
offices  and  will  be  available  to  the 
Commission. 

14.  Providentmutual  also  represents 
that  the  Account  will  only  invest  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  rule  12b-l 
to  finance  distribution  expenses,  to  have 
a  board  of  directors  (or  trustees)  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  under  rule  I2l>-1. 

For  the  Commission,  by  the  Diviiion  of 
Investment  Management  under  delegated 
authority. 
Joaathan  G.  Katx. 
Secretary. 
[FR  Doc.  92-^11  FUed  1-7-42;  8:45  am] 


[R«L  Na  IC-184C2: 811-1620] 

Vanca  8and«rs  Spadal  Fund;  NotiM  Of 
AppHeatlon 

December  31, 1991. 

AOENCV:  Securities  and  Exchai^ 

Commission  ("SEC"  or  "Commission"). 

action:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCAirr  Vance  Sanders  Special 

Fund. 

RCLCVANT  ACT  SECTION:  Section  8(f]. 

SUMMARY  OP  APPUCATION:  Applicant 

seeks  and  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

nUNO  DATI:  The  application  was  filed 

on  August  5, 1901,  and  an  amendment  to 

the  application  was  filed  on  December 

23,1991. 

HEAHMQ  ON  NOTIPICATKM  OP  HIAWNO. 

An  order  granting  the  application  wiU  be 
issued  unless  the  SEC  orders  a  hearing. 
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Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  27, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certiflcate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADOItESSES:  Secretary,  SEC,  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  24  Federal  Street,  Boston. 
MA  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026,  or  Nancy  M.  Rappa.  Branch 
Chief,  at  (202)  272-3030  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulations). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  stunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 


Application's  Representations 

1.  Applicant  is  an  open-end 
diversified  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On 
November  13, 1968,  appUcant  registered 
under  the  Act  and  filed  a  notification  of 
registration  pursuant  to  section  8(b)  of 
the  Act.  A  registration  statement  under 
the  Securities  Act  of  1933  was  filed  on 
March  19,  ig6&  The  registration 
statement  was  declared  effective  on 
November  12, 1968,  and  the  initial  public 
offering  commenced  soon  thereafter. 

2.  At«  meeting  held  on  Februray  25. 
1991.  apphcant's  board  of  trustees 
adopted  a  plan  of  reorganization  (the 
"Plan")  in  reliance  on  rule  17a-8  under 
the  Act.  On  or  about  May  1, 1991, 
appUcant  mailed  proxy  materials  to  its 
shareholders,  who  approved  the  Plan  at 
a  special  shareholders'  meeting  held  on 
June  7, 1991. 

3.  On  June  24, 1991,  pursuant  to  the 
nan,  applicant  transferred  all  of  its 
assets  and  liabilities  to  Eaton  Vance 
Growth  Fund  ("Fund")  in  exchange  for 
shares  of  beneficial  interest  of  Grov^ 
Fund  on  a  pro  rata  basis.  "The  transfer  of 
applicant's  assets  in  exchange  for 
shares  of  Growth  Fund  was  based  on 
the  relative  net  asset  value  of  Growth 
Fund  and  applicant 

4.  Applicant  and  Growth  Fund  each 
assumed  its  own  expenses  in  connection 
with  the  reorganization.  Applicant  bore 


expenses  totalling  approximately 
$60,000.  including  legal  ($31,200),  audit 
($12,000).  and  printing  ($12,800) 
expenses. 

5.  A  reserve  in  the  amount  of  $44,770 
was  established  to  cover  all  obligations 
and  liabilities  of  applicant  that  were  not 
assumed  by  Growth  Fund.  Most  of  the 
reserve  has  been  used  to  pay  accrued 
expenses  of  applicant  that  had  not  been 
paid  as  of  June  24, 1991.  As  of  December 
20, 1991  a  balance  of  $14,440  existed, 
representing  approximately  the  amount 
still  owed  for  certain  legal  services. 
^  6.  There  are  nor  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  was  terminated  as  a 
Massachusetts  business  trust  on  June  24, 
1991  pursuant  to  a  Termination  of  Trust 
filed  with  the  Secretary  of  State  of  the 
Commonwealth  of  Massachusetts. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  92-314  Filed  1-7-82;  8:45  am) 

BILUNQ  CODC  MIO-OI-M 


[Rd.  No.  IC-18460;  812-7777] 

Zweig  Series  Trust,  et  aL;  Notice  of 
Application 

December  31. 1991. 

AGENCY:  Securities  and  Exchange 

Conunission  ( "SEC"  or  "Commission"). 

ACTION:  Notice  of  appUcation  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Zweig  Series  Trust  (the 
'Trust"),  Zweig/Glaser  Advisers  (the 
"Adviser"),  Zweig  Securities  Corp.  (the 
"Distributor"),  and  any  future  series  of 
the  Trust  that  will  issue  multiple  classes 
of  shares  which  are  identical  in  all 
material  respects  to  the  classes 
described  in  this  notice,  and  any  open- 
end  management  company  established 
or  acquired  in  the  future  by  the  Adviser, 
or  any  affiliated  person  of  the  Adviser, 
as  defined  in  section  2(a)(3)  of  the  Act 
that  is  part  of  the  same  group  of 
investment  companies  (as  defined  in 
rule  lla-3  under  the  Act)  as  the  Trust 
and  that  issues  multiple  classes  of 
shares  that  are  identical  in  all  material 


respects  to  the  classes  described  in  this 
notice. 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  6(c)  from 
the  provisions  of  sections  2(a)(32), 
2(a)(35).  18(f),  18(g),  18(i).^(c)  and  22(d) 
of  Uie  Act  and  rule  22c-l  thereimder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  each  series  of 
the  Trust  to  sell  two  classes  of  securities 
for  the  purpose  of  establishing  a  dual 
distribution  system,  and  each  series  of 
the  Trust  to  assess  a  contingent  deferred 
sales  charge  ("SDSC")  on  certain 
redemptions  of  a  class  of  their 
securities.  The  classes  would  be 
identical  in  all  respects  except  for 
differences  relating  to  distribution 
expenses,  voting  rights  relating  to  rule 
12b-l  plans,  the  imposition  of  front-end 
loads  and  contingent  deferred  sales 
loads,  different  exchange  privileges,  and 
the  description  of  each  class  of  shares. 

FIUNG  DATE:  The  application  was  filed 
on  August  21, 1991,  and  amended  on 
December  10,  December  20,  and 
December  27, 1991.  Applicant's  counsel 
has  stated  that  an  additional 
amendment  the  substance  of  which  is 
incorporated  herein,  will  be  filed  during 
the  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request  personally  or  by   - 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on' 
January  27, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOORESSCS:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  5  Hanover  Square,  New 
Yoric  New  York  10004. 

FOR  FUnTim  MPONMATMN  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3028,  or  Nancy  M.  Rappa,  Branch 
Chief,  at  (202)  272-3030  pivision  of - 
Investment  Management  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INPOIIMATKM:  The 

following  is  a  summary  of  the 
ai^Ucation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 
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AppUcants*  RapcMentatioB* 

1.  Hie  Trust  is  a  diversified  open-end 
management  inrestment  company 
registered  under  the  Act  which  was 
organized  as  a  business  trust  under  the 
laws  of  the  Commonwealth  of 
Massachusetts.  The  Adviser  serves  as 
the  Trust's  investment  adviser  and  the 
Distributor  acts  as  principal  underwriter 
of  the  Trust's  shares.  The  Trust 
presently  offers  five  series  of  shares: 
Money  Maricet  Series.  Government 
Securities  Series,  Priority  Selection  List 
Series.  Zweig  Strategy  Fund,  and  Zweig 
Appreciation  Fund  (the  "Series").  Shares 
of  the  Series  are  currently  offered  at  net 
asset  value  plus  a  front-end  sales 
charge,  except  for  the  Money  Market 
Series,  which  imposes  no  sales  charge. 
A  sixth  series  of  the  Trust.  Zweig  Global 
Bond  Fund,  became  effective  on 
September  20, 1991,  but  has  not  yet 
commenced  operations.  The  Trust  pays 
the  Distributor  a  distribution  fee  under  a 
plan  adopted  pursuant  to  rule  12b-l 
under  the  Act  (the  "Rule  12b-l  Plan"). 

2.  Applicants  propose  to  establish  a 
dual  distribution  system  (the  "Dual 
Disbibution  System").  If  the  requested 
relief  is  granted,  each  Series  of  the  Trust 
will  create  a  new  class  of  shares, 
designated  Class  B  (the  "Class  B 
Shares").  The  shares  currently  offered 
will  be  designated  Class  A  (the  "Class  A 
Shares")  and  will  continue  to  be  offered 
in  accordaace  with  the  terms  of 
purchase  described  in  the  Trust's 
current  prospectus.  Hie  classes  will 
each  represent  interests  in  the  same 
portfolio  of  securities  of  the  Trust  and 
will  be  identical  except  that  (a)  Class  A 
Shares  will  pay  a  froot-end  sales  charge 
(except  for  the  Money  Market  Class  A 
Shares)  and  Class  B  Shares  will  b« 
subject  to  a  CDSC  of  1.25%  of  the  net 
asset  value  of  shares  redeoned  widiin 
one  year  of  their  purchase  (no  CDSC 
will  be  imposed  on  redemptions 
thereafter^  (b)  Class  B  Shares  will  be 
subject  to  a  higher  rule  12b-l 
distribution  fee  (except  for  shares  of  the 
Money  Maricet  Series)  and  a  service  fee; 
(c)  Class  B  Shares  will  be  subject  to 
higher  transfer  agency  costs  and  any 
other  incremental  expenses  resulting 
from  the  different  sales  charge 
arrangement  subsequently  identified 
which  shall  be  approved  by  the 
Commission;  (d)  each  class  will  vote 
separately  as  a  class  with  respect  to  the 
Series'  12b-l  Plans;  and  (e)  the  two 
classes  will  have  different  exchange 
privileges. 

3.  With  respect  to  the  Class  A  Shares 
(except  Money  Market  Class  A  %ares), 
an  investor  wfll  purchase  such  shares  at 
net  asset  value  plus  a  sliding  scale  front- 
end  sales  charge.  The  front-end  sales 


charge  is  cuirently  waived  for  certain 
purchases,  including  those  by  or  on 
behalf  of  any  officer,  director,  trustee, 
account  executive  or  full-time  employee 
(or  a  spouse  or  child  of  any  such  person) 
of  the  Trust,  the  Adviser,  Uie  Distributor, 
or  any  company  affiliated  with  the 
Adviser  or  Disfributor.  or  by  or  on 
behalf  of  any  employee  (or  a  spouse  or 
child  of  any  employee)  of  any  National 
Association  of  Securities  Dealers 
("NA^")  member.  The  waivers  are 
contingent  upon  the  shares  not  being 
redeemed  within  90  days  of  their 
purchase.  If  the  shares  are  redeemed 
within  90  days  of  their  purchase,  the 
Trust  will  impose  a  CDSC.*  Class  A 
Shares  will  pay  to  the  Distributor  a 
distribution  fee  at  an  annual  rate  of  .30% 
of  the  average  daily  net  asset  value  of 
the  Class  A  Shares  pursuant  to  the 
Trust's  Rule  12b-l  Plan.  Shares  of  each 
Series  of  the  Trust  that  were  purchased    . 
prior  to  the  implementation  of  the  Dual 
Distribution  System  will  be  designated 
Class  A  Shares. 

4.  The  Class  B  Glares  are  desi^ied  to 
permit  the  investor  to  purchase  shares 
of  the  Series  without  the  assessment  of 
a  front-end  sales  charge  (except  for  the 
Money  Market  Series)  and  at  the  same 
time  permit  the  Distributor  to  pay 
financial  intermediaries  a  commission 
on  the  sale  of  the  Class  B  Shares.  Class 
B  Shares  of  die  Priority  Selection  List 
Series.  Zweig  Strategy  Fund,  and  Zweig 
Appreciation  Fond  will  pay  the 
Distributor  a  distribution  fee  pursuant  to 
the  Trust's  Rule  12b-l  Plan  at  a  rate  of 
.75%  per  annum.  Class  B  Shares  of 
Government  Securities  will  pay  a 
distribution  fee  of  .50%  per  annum  and 
Class  B  Shares  of  Money  Maricet  Series 
will  pay  a  distribution  fee  of  .05%  per 
annum.  Class  B  will  bear  a  service  fee  of 
.25%  per  annum  of  the  average  daily  net 
assets  of  such  Class,  llie  service  fees 
are  payments  made  to  a  NASD  member 
for  the  provision  of  personal,  continuing 
service  to  investors  similar  to  account 
maintenance  fees. 

5.  An  investor's  proceeds  from 
redemption  of  Qass  B  Shares  may  be 
subject  to  a  CDSC  of  1.25%  of  the  net 
asset  value  of  shares  redeemed  within 
one  year  of  tfieir  purchase.  The  CDSC 
will  only  be  imposed  on  redemptions  of 
Class  B  Shares  which  were  purehased 
less  than  one  year  (the  "CDSC  Period") 
prior  to  their  redemption;  no  CDSC  will 
be  imposed  thereafter.  Further,  no  CDSC 
will  be  imposed  on  shares  derived  from 
reinvestment  of  dividends  or  capital 


■  The  staff  of  tht  Divlcion  of  Invettmeol 
Management  note*  that  the  Tmet  pn»louily 
received  an  order  10  inpoM  lh«  CDSC  See  Zhwv 
SeriM  Tnml,  InvMlatMri  Conpaay  Act  RelcaM  No. 
17440  (April  17. 1980). 


gains  distributions,  or  on  amounts  which 
represent  an  increase  in  die  value  of  the 
shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchases  during  the 
CDSC  Period.  In  determining  whether  a 
CDSC  is  applicable,  it  will  be  assumed 
that  a  redemption  is  made  first  of  shares 
derived  from  reinvestment  of  dividends 
and  capital  gain  distributions  or  shares 
representing  capital  appreciation, 
second  of  shares  purdiased  prior  to  the 
CDSC  Period,  and  third  of  shares 
purchased  during  the  CDSC  Period. 

6.  The  Trust  had  previously  received 
orders  from  the  Commission  in 
connection  with  its  CDSC.  See 
Investment  Company  Act  Release  Nos. 
17493  (May  16, 1900).  18277  (Feb.  18, 
1988),  15368  (Oct  2a  1986),  and  14343 
(January  30. 1965). 

7.  Applicants  request  relief  to  permit 
them  to  waive  the  CDSC  on  redemptions 
following  the  death  of  a  shareholder,  or 
in  the  event  that  a  shareholder  becomes 
unable  to  engage  in  any  substantial 
gainful  activity  by  reason  of  any 
medically  determinable  physical  or 
mental  impairment  whidi  can  be 
expected  to  result  in  deatfi  or  to  be  of 
long-continued  and  indefinite  duration. 
Apphcants  also  request  relief  to  permit 
them  to  waive  the  CDSC  when  a  total  or 
partial  redemption  is  made  in 
connection  with  distributions  from 
Individual  Retirement  Accounts 
("IRAs").  or  other  qualified  retirement 
plans:  (a)  In  connection  with  a  lump-sum 
or  other  distribution  following 
retirement  or.  in  the  case  of  an  IRA. 
Keogh  Plan,  or  a  custodial  account 
pursuant  to  section  403(b)(7]  of  the 
Internal  Revenue  Code  of  1986.  as 
amended  (the  'tlode'').  upon  the 
investor's  attaining  age'59Vi  or  (b)  on 
any  redemption  which  results  from  the 
tax-&«e  return  of  an  excess  contribution 
pursuant  to  section  408(d)(4]  or  (5)  of  the 
Code,  or  from  the  death  or  disability  of 
the  employee.  Finally,  applicants 
request  relief  to  permit  them  to  waive 
the'CDSC  on  redemptions  from  qualified 
pension  or  profit-sharing  plans  arising  in 
connection  with  the  termination  of  the 
beneficial  owner's  employment  and  the 
transfer  of  assets  bom  such  plans  to  a 
new  plan  maintained  by  the  beneficial 
owner's  new  en^)Ioyer,  and  in  whole  or 
in  part  in  connection  with  shares 
purchased  by  or  on  behalf  of  any  officer, 
director,  trustee,  account  executive  or 
full-time  employee  (or  a  spouse  or  duld 
of  any  such  person)  of  the  Trust,  the 
Adviser,  the  Distributor  or  any  company 
affiliated  with  the  Adviser  or 
Distributor,  or  by  or  on  behalf  of  any 
employee  (or  a  spouse  or  child  of  any 
employee)  of  any  NASD  member.  If  the 
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Trustees  determine  to  discontinue  the 
waiver  of  the  CDSC.  the  disclosure  in 
the  Trust's  prospectus  will  be 
appropriately  revised.  Any  Class  B 
Shares  purchased  prior  to  the 
determination  of  such  waiver  will  have 
the  CDSC  waived  as  provided  in  the 
Trust's  prospectus  at  the  time  of  the 
purchase  of  the  shares. 

8.  Proceeds  from  the  Class  B  Shares' 
distribution  fees  and  the  CDSC  will  be 
used  to  compensate  fmancial 
intermediaries  (except  for  sales  of  Class 
B  Shares  for  which  a  waiver  of  the 
CDSC  is  appUcable  at  the  time  or 
purchase).  Proceeds  from  the 
distribution  fee  and  CDSC  in  the  case  of 
Class  B  Shares  also  will  be  used  to 
defray  the  expenses  of  the  Distributor 
with  respect  to  providing  distribution 
related  services,  including  commissions. 

9.  The  Distributor  will  furnish  the 
Trustees  of  the  Trust  (the  'Trustees") 
with  quarterly  and  annual  statements  of 
distribution  revenues  and  expenditures 
(the  "Statements"),  in  accordance  with 
the  requirements  of  paragraph  (b)(3)(ii) 
of  rule  12b-l,  to  enable  the  "Trustees  to 
make  the  findings  required  by 
paragraphs  (d)  and  (e)  of  rule  12b-l.  In 
the  Statements,  only  distribution 
expenditures  properly  attributable  to  the 
sale  of  a  particular  class  will  be  used  to 
Justify  the  distribution  fee  charged  to 
that  class. 

10.  The  decision  as  to  whether  a 
particular  distribution  expenditure  or 
category  of  distribution  expenditures  is 
properly  attributable  to  the  sale  of  a 
particular  class  or  to  the  sale  of  both 
classes  of  shares  (and  thus  allocated  to 
each  class  of  shares  in  accordance  with 
the  method  described  above)  will  be 
subject  to  the  review  and  approval  of 
the  Trustees.  The  Statements  will 
disclose  whether  Uie  distribution 
expenditures  listed  are  attributable  to 
the  sale  of  a  particular  class  or  to  the 
sale  of  both  classes  of  shares. 

11.  Class  A  Shares  of  a  Series  will  be 
exchangeable  only  for  Class  A  Shares  of 
the  other  Series,  and  Qass  B  Shares  will 
be  exchangeable  only  for  Class  B  Shares 
of  the  other  Series.  Tlie  applicable 
exchange  privileges  will  be  in 
compliance  with  rule  lla-3  under  the 
Act  I 

12.  Except  for  the  differences! 
described  above,  the  Class  A  Shares 
and  Class  B  Shares  of  the  Series  will 
have  identical  voting,  dividend, 
liquidation  and  other  rights,  and  the 
same  terms  and  conditions.  All 
expenses  incurred  by  each  Series  will  be 
home  on  a  pro  rata  basis  by  each 
outstanding  class  of  shares  except  for 
the  expenses  of  the  distribution  plan 
and  incremental  transfer  agency  costs. 
Becaose  of  the  additional  eiqwoses  that 


will  be  borne  solely  by  Class  B  Shares, 
the  net  income  attributable  to  and  the 
dividends  payable  on  Class  B  Shares 
will  be  lower  than  the  net  income 
attributable  to  and  the  dividends 
payable  on  Class  A  Shares.  The  net 
asset  value  of  the  Class  A  Shares 
(except  for  Money  Market  Series  Class 
A  Shares)  will  be  higher  initially  than 
the  net  asset  value  of  the  Class  B 
Shares,  and  the  net  asset  value  per 
share  of  the  two  classes  will  continue  to 
diverge  over  time  (except  in  the  case  of 
the  Money  Market  Series). 

13.  Gross  income  and  expenses  will 
be  allocated  daily  to  each  class  of 
shares  based  on  the  net  assets 
pertaining  to  the  class  at  the  beginning 
of  the  day.  Since  differing  rule  12b-l 
fees  will  be  charged  to  the  two  classes 
of  shares,  separate  net  asset  values  will 
be  calculated  for  each  class  of  shares. 
Net  asset  value  will  be  determined  by 
dividing  the  net  assets  applicable  to  a 
specific  class  by  the  number  of  shares 
outstanding  in  that  class.  Dividends  paid 
by  any  Series  with  respect  to  Class  A 
and  Class  B  Shares  will  be  calculated  in 
the  same  manner,  at  the  same  time,  on 
the  same  day,  and  will  be  in  the  same 
amount,  except  for  expenses  solely 
attributable  to  one  class. 

Applicants'  Legal  Analyns 

1.  Applicants  state  that  the  Dual 
Distribution  System  will  both  facilitate 
the  distribution  of  shares  by  the  Trust 
and  provide  investors  with  a  broader 
choice  of  methods  for  financing  the 
purchase  of  shares.  Applicants  assert 
that  competitive  pressures  in  the 
distribution  chaimels  make  it  desirable 
to  offer  services  adapted  to  meet  the 
particular  needs  of  specific  groups  of 
investors.  Further,  applicants  assert  that 
it  would  be  inefficient  and  economically 
and  operationally  infeasible  to 
continually  organize  separate  portfolios 
to  meet  these  competitive  situations. 
Moreover,  owners  of  both  classes  may 
be  relieved  of  a  portion  of  the  fixed 
costs  normally  associated  with  open- 
end  management  investment  companies 
since  such  costs  would  potentially  be 
spread  over  a  greater  number  of  shares 
than  would  otherwise  be  the  case. 

2.  The  proposed  Dual  Distribution 
System  does  not  create  the  potential  for 
the  abuses  that  section  18  was  designed 
to  redress.  The  proposed  arrangement 
will  not  increase  the  speculative 
character  of  the  shares  of  each  Series  of 
the  Trust  The  proposal  does  not  involve 
borrowings,  and  all  shares  will 
participate  pro  rata  in  each  Series'  total 
income  and  expenses,  with  the 
exception  of  the  differing  rule  12b-l 
distribution  fees  and  transfer  agency 
costs. 


3.  Both  classes  of  shares  will  be 
redeemable  at  all  times  and  no  class  of 
shares  will  have  any  preference  or 
priority  over  any  other  class  in  the 
Series  in  the  usual  sense;  that  is,  no 
class  will  have  distribution  or    . 
liquidation  preferences  with  respect  to 
particular  assets,  no  class  will  have  any 
right  to  require  that  lapsed  dividends  be 
paid  before  dividends  are  declared  on 
the  other  class,  and  no  class  will  be 
protected  by  any  reserve  or  other 
accoimt 

4.  The  interests  of  the  two  classes  of 
shares  as  to  the  advisory  fees  of  the 
Trust  are  the  same  and  are  not  in 
conflict  because  these  fees  are  used 
solely  to  compensate  the  Adviser  for 
providing  management  and  advisory 
services  that  are  common  to  all 
investors.  Further,  the  Trustees  must  . 
analyze  the  reasonableness  of  the 
advisory  fee  and  the  distribution  fee 
under  the  standards  defined  by  section 
36(b)  of  the  Act  Thus,  the  interests  of 
each  class  of  shareholders  will  be 
protected. 

5.  The  proposed  allocation  of 
expenses  and  voting  rights  relating  to 
the  Rule  12b-l  Plans  is  equitable  and 
will  not  discriminate  against  either 
group  of  shareholders.  Investors 
purchasing  Class  A  Shares  will  bear  a 
proportionately  lower  share  of  the 
Series'  distribution  expenses  and 
transfer  agency  costs  than  holders  of  die 
Class  B  Glares.  However,  each  class 
will  vote  separately  as  a  class  with 
respect  to  that  Series'  rule  12b-l 
distribution  plan. 

6.  Applicants  believe  that  the 
imposition  of  the  CDSC  on  the  Class  B 
Shares  is  fair  and  in  the  best  interests  of 
the  Trust's  sharedollars.  The  proposed 
Dual  Distribution  System  permits  Class 
B  shareholders  (except  for  Money 
Market  Series  Class  B  Shareholders)  to 
have  the  advantage  of  greater 
investment  dollars  woiUng  for  them  the 
time  of  the  purchase  than  if  a  sales 
charge  were  imposed  at  the  time  or 
purchase,  as  is  the  case  with  the  Class  A 
Shares.  Furthermore,  the  CSDC  is  fair  to 
Class  B  shareholders  because  it  applies 
only  to  amountr  rqiresenting  purdiase 
payments  and  does  not  apply  to 
increases  in  the  value  of  an  investor's 
account  through  capital  appreciation,  or 
to  amounts  representing  reinvestment  of 
dividends  and  capital  gains 
distributions. 

7.  Applicants  also  believe  that  the 
impositicm  of  the  CDSC  is  appropriate  in 
the  li^t  of  the  relaticmship  between  the 
CDSC  and  the  Thisf  s  Rule  12b-l  Plan. 
Applicants  believes  diat  when  amounts 
attributable  to  Class  B  Shares  are 
redeemed  prior  to  the  expiration  of  the 
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CDSC  period,  and  thus  no  longer 
contribute  to  the  annual  distribution  fee, 
it  is  fair  to  impose  on  the  withdrawing 
Qass  B  shareholders  a  lump  sum 
payment  reflecting  expenses  that  have 
not  been  recovered  through  payments 
by  such  Series.  As  noted  above,  the 
proceeds  from  the  CDSC  will  reduce  the 
amount  of  distribution  expenses  which 
must  be  borne  by  the  remaining  shares. 

Applicants'  Conditions 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
of  the  Commission  granting  the 

requested  relief: 

/• 

A.  Conditions  Relating  to  the  Dual 
Distribution  System 

1.  The  Class  A  and  Class  B  Shares 
will  represent  interests  in  the  same 
portfolio  of  investments  of  each  Series, 
and  be  identical  in  all  respects,  except 
as  set  forth  below.  The  only  differences 
between  Class  A  and  Class  B  Shares  of 
the  same  Series  will  relate  solely  to:  (a) 
The  impact  of  the  respective  rule  12b-l 
Plan  payments  and  the  service  fee 
imposed  on  Class  B  Shares  made  by 
each  of  the  Class  A  and  Class  B  Shares 
of  a  Series,  any  incremental  transfer 
agency  costs  paid  by  the  Class  A  and 
Class  B  Shares  of  a  Series  resulting  from 
the  Class  A  and  Class  B  Shares  sales 
arrangements,  and  any  other 
incremental  expenses  subsequently 
identiHed  that  should  be  properly 
allocated  to  one  class  which  shall  be 
approved  by  the  Commission  pursuant 
to  an  amended  order,  (b)  voting  rights 
on  matters  which  pertain  to  each  Series' 
rule  12b-l  Plan,  (c)  the  different 
exchange  privileges  of  the  Class  A  and 
Class  B  Shares  as  described  in  the 
prospectus  (and  as  more  fully  described 
in  the  statement  of  additional 
information)  of  the  Trust  and  (d]  the 
description  of  each  class  of  shares  of 
each  Series. 

2.  The  Trustees,  including  a  majority 
of  the  independent  Trustees,  will 
approve  the  Dual  Distribution  System, 
l^e  minutes  of  the  meetings  of  die 
Trustees  regarding  the  deliberations  of 
the  Trustees  with  respect  to  the 
approvals  necessary  to  implement  the 
Dual  Distribution  System  will  reflect  in 
detail  the  reasons  for  determining  that 
the  proposed  Dual  Distribution  System 
is  in  the  best  interests  of  both  the  Trust 
and  its  shareholders. 

3.  On  an  ongoing  basis,  the  Trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Series  for 
the  existence  of  any  material  conflicts 
between  the  interests  of  the  two  classes 
of  shares.  Hie  Trustees,  including  a 


majority  of  the  independent  Trustees, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The  Adviser 
and  the  Distributor  will  be  responsible 
for  reporting  any  potential  or  existing 
conflicts  to  the  Trustees.  If  a  conflict 
arises,  die  Adviser  and  the  Distributor 
at  dieir  own  cost  will  remedy  such 
conflict  up  to  and  including  establishing 
a  new  registered  management 
investment  company. 

4.  Any  rule  12b-l  Plan  adopted  or 
amended  to  permit  the  assessment  of  a 
rule  12b-l  fee  on  any  class  of  shares 
which  has  not  had  its  rule  12b-l  Plan 
approved  by  the  public  shareholders  of 
that  class  will  be  submitted  to  the  public 
shareholders  of  such  class  for  approval 
at  the  next  meeting  of  shareholders  after 
the  initial  issuance  of  the  class  of 
shares.  Sudi  meeting  will  be  held  within 
sixteen  months  of  the  date  that  the 
registration  statement  relating  to  such 
class  first  becomes  effective  or.  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  offer  such  class  first  becomes 
effective. 

5.  The  Trustees  will  receive  quarterly 
and  annual  statements  concerning 
distribution  expenditures  complying 
wiUi  paragraph  (b](3](ii)  of  rule  12b-l,  as 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  of  Class  A  or 
Class  B  Shares,  respectively,  or  to  the 

'provision  of  services  to  holders  of  such 
shares,  will  be  used  to  justify  any  fee 
attributable  to  such  class.  Expenditures 
not  related  to  the  sale  of  Class  A  or 
Class  B  Shares,  or  to  services  provided 
to  holders  of  such  shares,  will  not  be 
presented  to  the  Trustees  to  justify  any 
fee  attributable  to  such  class.  The 
statements,  including  the  allocations 
upon  whidi  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Trustees  in  the  exercise 
of  their  fiduciary  duties. 

6.  Dividends  paid  by  each  Series  with 
respect  to  its  Class  A  and  Class  B 
Shares,  to  the  extent  any  dividends  are 
paid,  will  be  calculated  in  the  same 
manner,  at  the  same  time,  on  the  same 
day,  and  will  be  in  the  same  amount, 
except  that  distribution  and/or  service 
fee  payments  made  by  a  Series  under  its 
rule  I2l>-1  Plan  for  Class  A  or  Class  B 
Shares,  and  any  incremental  transfer 
agency  costs  relating  to  Class  A  and 
Class  B  Shares,  will  be  borne 
exclusively  by  the  respective  class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividend/distributions  of  die  Class  A 
and  Class  B  Shares,  and  die  proper 
allocation  of  expenses  between  those 


classes,  have  been  reviewed  by  the         ^ 
Expert  who  has  rendered  a  report  to 
applicants,  which  has  been  provided  to 
the  staff  of  the  Commission,  which 
states  that  the  mediodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  under  the  Dual  Distribution 
System  and  based  upon  such  review, 
will  render  at  least  annually  a  report  to 
the  Trust  that  die  calculations  are  being 
made  properly.  The  reports  of  the  Expert 
shall  be  filed  as  part  of  the  periodic 
reports  filed  with  the  Commission 
pursuant  to  sections  30(a)  and  30(b)(l]  of 
the  Act  Tlie  worlc  papers  of  the  Expert 
with  respect  to  such  reports,  following 
request  by  the  Trust  (which  the  Trust 
agrees  to  provide),  will  be  available  for 
inspection  by  the  Commission  staff  upon 
the  written  request  to  the  Trust  for  such 
work  papers  by  a  senior  member  of  the 
Division  of  Investment  Management 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant  die  Chief 
Financial  Analyst  an  Assistant  Director 
and  any  Regional  Administrators  or 
Associate  and  Assistant  Administrators. 
The  initial  report  of  the  Expert  is  a 
"Special  Purpose"  report  on  die  "Design 
of  a  System"  and  the  ongoing  reports 
will  be  "Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests,"  as  defined  and 
described  in  SAS  No.  44  of  die  AICPA. 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

&  The  Trust  has  adequate  facilities  in 
place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  between  the 
classes  of  shares.  This  representation 
has  been  concurred  widi  by  the  Expert 
in  die  initial  report  referred  in  condition 
(7)  above  and  wriU  be  concurred  with  die 
Expert  or  an  appropriate  substitute 
Expert  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (7)  above.  Applicants 
will  take  immediate  corrective  measures 
if  this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert 

9.  The  prospectus  of  the  Trust  wUl 
include  a  statement  to  the  effect  diat  a 
salesperson  and  any  other  person 
entided  to  receive  compensation  for 
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selling  shares  of  the  Trust  may  receive 
different  compensation  for  selling  Class 
A  or  Class  B  Shares. 

10.  The  Distributor  will  adopt 
compliance  standards  as  to  when  Class 
A  and  Class  B  Shares  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  Class  A  or  Class  B  Shares  to 
agree  to  conform  to  such  standards. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  with  respect  to  the  Dual 
Distribution  System  will  be  set  forth  in 
guidelines  that  will  be  furnished  to  the 
Trustees. 

12.  Each  Series  will  disclose  its 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  charges,  deferred  sales 
charges,  and  exchange  privileges 
applicable  to  each  class  of  shares  in  the 
Trust's  prospectuSi  regardless  of 
whether  all  classes  of  shares  are  offered 
throu^  each  prospectus.  Each  Series 
will  disclose  its  respective  expenses  and 
performance  data  applicable  to  all 
classes  of  shares  in  every  shareholder 
report.  To  the  extent  advertisements  or 
sales  literature  describe  the  expenses  or 
performance  data  applicable  to  any 
class  of  shares  of  any  Series,  it  will  also 
disclose  the  respective  expenses  and/or 
performance  data  applicable  to  all 
classes  of  shares  of  such  Series. 
Similarly,  the  information  provided  by 
the  Trust  to  any  newspaper  or  similar 
listing  of  each  Series'  net  asset  values 
and  public  offering  prices  will 
separately  present  the  Class  A  and 
Class  B  Shares. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply 
Commission  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  each  Series  may  make 
pursuant  to  their  rule  12b-l  distribution 
plan  in  reliance  on  the  exemptive  order. 

B.  Condition  Relating  to  the  CDSC 

1.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act.  as  such  rule  is  currently 
proposed  and  as  it  may  be  reproposed, 
adopted  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
lonathao  G.  Katz, 

Secretary. 

(FR  Doc.  92-312  Filed  1-7-02: 8:46  am] 
aiLUMQ  COM  seio-si-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Avtation  Administration 

San  Olego  International  Airport- 
UndtMrgh  Field,  San  Diego,  CA; 
Environmental  Impact  Statentent 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  intent. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  and  considered  for  a 
proposal  to  incorporate  an  Immediate 
Action  I>rogram  (lAP)  consisting  of  the 
development  of  improved  airport 
facihties  at  the  San  Diego  International 
Airport-Lindbergh  Field.  To  ensure  that 
all  significant  issueSr  related  to  the 
proposed  action,  are  identified,  a  public 
scoping  meeting  will  be  held. 

DATES:  Comments  must  be  received  at 
the  address  below  on  or  before  Friday, 
January  31, 1992. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  in  duplicate  to  the  FAA  at 
the  following  address:  Federal  Aviation 
Administration,  Western-Pacific  Region, 
15000  Aviation  Boulevard,  Hawthorne, 
California  90261,  Mail  Address:  P.  O. 
Box  92007,  Worldway  Postal  Center.  Los 
Angeles,  California  9009-2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  T.  Johnstone  (AWP  611,3). 
Federal  Aviation  Administration,  P.O. 
Box  92007,  Worldway  Postal  Center,  Los 
Angeles,  California  90009-2007, 
(telephone  310/297-1621). 

SUPPLEMENTARY  INFORMATION:  The 

FAA.  in  cooperation  with  the  San  Diego 
Unified  Port  District  will  prepare  an  EIS 
based  on  an  Environmental  Assessment 
for  the  lAP.  The  following  projects  will 
be  evaluated  in  the  EIS: 

— ^Passenger  terminal  Expansion 

— New  aircraft  gates 

— Airport  automobile  parking  and 

roadway  improvements 
— ^Aircraft  fuel  storage  expansion 

Comments  and  suggestions  are  invited 
from  Federal  State  and  local  agencies, 
and  other  interested  parties  to  ensure 
that  the  full  range  of  issues  related  to 
these  proposed  projects  are  addressed 
and  all  significant  issues  identified. 
Comments  and  suggestions  may  be 
mailed  to  the  FAA  informational  contact 
listed  above. 

The  objective  of  the  project  is  the 
development  of  facilities  consistent  with 
project  near  term  (5  year)  growth  of 
airport  traRic. 


Alternative 

The  existing  configuration  of  the 
airport  precludes  reorientation  of  the 
runways  or  relocation  to  different 
portions  of  the  airport.  Therefore,  the 
alternative  to  the  proposed  projects  is 
the  "No  Action"  alternative. 

Public  Scoping  Meeting 

To  effect  scoping,  the  FAA  hereby 
solicits  comments  for  consideration  and 
possible  incorporation  in  the  Draft  EIS. 
To  ensure  that  the  full  range  of  issues 
related  to  these  proposed  projects  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Interested  parties  are  invited  to  attend  a 
scoping  meeting  will  be  held 
Wednesday,  January  8, 1992,  at  2  p.m.  in 
the  San  Diego  Unified  Port  District 
Administration  Building,  3165  Pacific 
Highway,  San  Diego,  California. 

Documents  related  to  the  proposed 
action  that  may  be  useful  in  defining 
issues  and  concerns  may  be  reviewed  at 
the  following  location:  District  Clerk's 
Office,  San  Diego  Unified  Port  District. 
3165  Pacific  Highway.  San  Diego, 
California  92101. 

Issued  in  Hawthrone,  California  on 
December  31, 1991. 
EUB%vorth  L.  Chan. 

Acting  Manager.  Airports  Division,  A  WP-600. 

Western-Pacific  Region. 

[FR  Doc.  92-334  Filed  1-7-92;  8:45  am] 

BILUNQ  COOe  4«1»-1VH 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Task  Force  1, 
GNSS  ImplemSntatlon  Task  Force; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Conmiittee  Act  (Pub. 
L  92-463, 5  U.S.C.,  appendix  I),  notice  is 
hereby  given  for  the  first  meeting  of 
Task  Force  1  to  be  held  January  13. 1992. 
at  the  Software  Productivity 
Consortium.  2214  Rockhill  Road. 
Hemdon.  Virginia,  conunencing  at  9:30 
a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks  and  discussion  of  task  force 
organization,  approach  and  milestones: 
(2)  FAA  perspective  on  early 
inq)lementation  of  GNSS;  (3)  Working 
group  chairmen's  perspectives;  (a) 
Responsibilities;  (b)  Organization  and 
approach;  (c)  Milestones;  (4)  Other 
business;  (5)  Date  and  place  of  working 
group  meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chainnan. 
members  of  the  public  may  present  oral 
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statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  suite  1020.  Washington.  DC  20036; 
(202)  833-0339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  conunittee  at  any  time. 

Issued  in  Washington.  DC.  on  December  30, 
1991. 

)oyoe  |.  Gilhn. 
Designated  Offiar, 
[FR  Do&  82-M5  Filed  1-7-92;  8:45  am] 
■UMQ  OOOt  4S1*>1Hi 


Redto  TeclNNcel  CoHMweion  for 
Aeronautlce  (RTCA);  Spedel 
CoiMnlllee  170^  MMmuni  OpefeHoMl 


Redto  Technicel  ConMMeeion  for 
Aeroneutlce  (RTCA);  SjMcW 
Commmee  168;  UIMum  Batterlee: 


(ADS); 


Pursuant  to  section  10(a)(2)  of  die 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463. 5  U.S.C.  appendix  I),  notice  is 
hereby  given  for  the  fourth  meeting  of 
Special  Committee  170  to  be  held 
January  22-24. 1992.  in  die  RTCA 
conference  room,  1140  Connecticut 
Avenue,  NW.,  tuite  1020,  Washington, 
DC  20036,  commencing  at  9  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  minutes  of  the 
third  meeting  held  on  October  2-4, 1991. 
RTCA  paper  no.  505-91/SC17O-22 
(previously  distributed^  (3)  Review  of 
Timing  Working  Group 
recommendations;  (4)  Review  progress 
in  defining  the  Context  Manager  (5) 
Review  of  other  tasks  assigned  during 
previous  meeting:  (6)  Continue 
development  of  (haft  Minimum 
Operational  Performance  Standards  for 
Automatic  Dependent  Surveillance 
(ADS)  (in  preparation);  (7)  Review  of 
test  procedures;  (8)  Assignment  of  tasks; 
(9)  Other  business;  (10)  Date  and  place 
of  nexLmeeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  die  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  1140  Connecticut  Avenue. 
NW.,  suite  102a  Washington.  DC  20036; 
(202]  833-8339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC  on  December  20, 
1991. 

|ayoa|.GillaB, 
Designated  Officer. 
[FR  Doc.  92-347  Filed  1-7-92;  845  am] 


Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463, 5  U.S.C.  appendix  Q.  notice  is 
hereby  given  for  the  fihh  meeting  of 
Special  Committee  168  to  be  held 
January  27-29. 1992.  in  die  RTCA 
conference  room.  1140  Connecticut 
Avenue  NW..  suite  1020,  Washington, 
DC  20rae,  commencing  at  1  p.m. 

The  agenda  for  diis  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarics;  (2)  ^rproval  of  the  fourth 
meeting's  minutes,  RTCA  paper  No.  S4&- 
0l/SCl6ft-34:  (3)  Tedmical 
presentations;  (4)  Report  of  working 
groups;  (5)  Review  of  material 
preparatory  to  a  first  draft  of  the  MOPS; 
(6)  Woridng  group  sessions;  (7) 
Assignment  of  tasks;  (8)  Odier  business; 
(9)  Date  and  place  of  next  meethig. 

Attendance  is  open  to  die  interested 
public  but  limited  to  space  available. 
With  the  approval  of  die  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  die  RTCA 
Secretariat.  1140  Connecticut  Avenue 
NW..  suite  102a  Washington.  DC  20036; 
(202)  833-9338.  Any  member  of  die 
pubUc  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC  on  December  18, 
1991. 

loyos  ).  GiDia, 
Designtited  Ofpcer. 
(FR  Doc  92-M8  FUed  1-7-92;  8:45  am] 
SaiMQ  COOK  4S1»-tS-e 


HeMeebwiQ,  MS;  Intent  to  Rule  on 


AMNCV:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  Intent  to  Rule  on 
^iplication  to  Impose  and  Use  the 
Revenue  From  a  Passengw  Facility 
Charge  (FFC)  at  the  Hattiesbuig-Laurel 
Regional  Aiiport.  Hattiesburg, 
Mississippi.  


r.  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  the  Hattiesburg- 
Laurel  R^onal  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (tide  DC 
of  the  Gtainibtas  Budget  ReconcUiation 
Act  of  1990)  (Pub.  L 101-508)  and  14 
CFR  part  158. 


On  December  24, 1991,  die  FAA         < 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Hattiesburg-Laurel 
Regional  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  1 158.25  of  part  158.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
dian  April  2a  1992. 

DATlt:  Comments  must  be  received  on 
or  before  February  7, 1992. 

AODRUiit:  Comments  on  this 
ai^Ucation  may  be  mailed  or  delivered 
in  truncate  to  die  FAA  at  die  following 
address:  FAA/ Airports  District  Office, 
120  North  Hangar  Drive,  suite  B. 
Jackson.  Mississippi  39208-230& 

In  addition,  one  copy  of  any 
comments  submitted  to  die  FAA  must 
be  mailed  or  delivered  to  Mr.  Michael  C 
Moon.  Executive  Director  of  the 
Hattiesbuig-Uurel  Regional  Airport 
Audiority,  at  the  following  address: 
Hattiesbtug-Laurel  Regional  Airport 
Audiority.  1002  Terminal  Drive.  Moselle. 
MissUsippi  39450. 

Comments  from  air  cairiars  and 
f oreiga  air  carriers  may  be  in  the  same 
form  as  provided  to  die  Hattiesbuig- 
Laurel  Regional  Airport  Audiority  under 
1 156.23  of  part  158. 
HMramMR  MMMMATIM  eONTACR 
Mr.  Elton  E.  Jay.  Principal  Engineer. 
FAA/ Airports  District  Office.  120  North 
Hangar  Drive,  suite  &  Jaduon. 
Mississippi  39208-2306;  teleiriioDe 
number  (601)  965'4628.  The  sppllcation 
may  be  reviewed  in  person  at  this  same 
location. 

•UeMBMNTAIIV  MMMMAtNMC  llie 
foUowii^  is  a  brief  overview  of  die 
application. 

Level  of  the  proposed  PFC:  1340. 
Proposed  charge  effective  date:  July  1. 

1992. 
Proposed  charge  expiration  date:  June 

3ai997. 
Total  estimated  PFC  revenue: 

Brief  description  of  proposed  proiect(s): 
Overiay  and  groove  Runway  18-36; 
overiay  parallel  and  connecting 
taxiways  and  general  aviation  apron. 

AVAILABHITV  OP  APMXATION:  Any 

person  may  inspect  the  application  in 
person  at  the  FAA  office  listed  above.  In 
addition,  any  person  may.  upon  request, 
inspect  die  application,  notice  and  odier 
documents  germane  to  the  application  in 
person  at  die  office  of  die  Hattiesbuig- 
Laurel  Regional  Airport  Authority. 


^ 
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ksued  In  Atlanta.  Geoi:^  oo  December 
3a  1991.  '  I 

Manager,  Airports  Division,  Southern  Region. 
[FR  Doc.  92-Me  Filed  1-7-82: 8:45  am] 
MJJNQ  coot  4ai»-i»« 

Federal  Railroad  Administration 
Petition  for  Exemption  or  Waiver  of 


In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  from  the  Soo  Line  Railroad 
Company  a  request  for  exemptions  from 
or  waivers  of  compliance  with  a 
requirement  of  Federal  rail  safety 
standards.  The  petition  is  described 
below,  including  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Soo  Line  Raibead  Company 

(Waiver  Petition  Dodcet  Number  FB-91-e] 

The  Soo  Line  Railroad  Company 
(SOO)  is  seeking  a  waiver  of  compliance 
from  i  232.12  of  the  Railroad  Power 
Brakes  and  Drawbars  Regulations,  49 
CFR  part  232.  The  SOO  is  requesting 
that  it  be  permitted  to  move  a  train  to 
clear  a  public  highway/rail  crossing 
prior  to  making  the  initial  terminal  air 
brake  test  In  assembling  trains  at 
Nahant.  Iowa,  it  is  necessary  that 
Concord  Road,  a  public  highway,  be 
blocked  while  performing  the  initial 
terminal  air  brake  test  'Hie  SOO  is 
requesting  that  it  be  permitted  to  move 
the  train  approximately  3.000  feet  at  a 
speed  of  less  than  10  mph  to  clear  the 
road  prior  to  the  test. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  pubUc  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
shodd  notify  FRA.  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  PB-91-6)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk.  OfBce  of  Chief  Counsel 
Federal  Railroad  Administration.  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Communications 
received  before  February  10, 1992,  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 


as  practicable.  All  written 
communications  ctmceming  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p  jn.)  in  room  0201, 
Nassif  Building,  400  Seventh  Street  SW^ 
Washingtoa  DC  20590. 

Issued  in  Washington,  DC  on  Decemb»  19, 
1991. 

Phil  Oleksxyk. 

Deputy  Associate  Administrator  for  Safety. 
(FR  Doc.  82-325  FUed  1-7-82;  8:45  am] 
MLUNQ  cooc  Mio-aa-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  CoHedlon 
Requiremente  Submitled  to  0MB  for 
Review 

January  2. 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0204. 

Form  Number  ATF  F  5110.38. 

Type  of  Review:  Extension. 

Title:  Formula  for  Distilled  Spirits  Under 
the  Federal  Alcohol  Administration 
Act  (Supplemental). 

Description:  ATF  F  5110.38  is  used  to 
determine  the  classification  of 
distilled  spirits  for  labeling  and  for 
consimier  protection.  The  form 
describes  the  person  filing,  type  of 
product  to  be  made,  and  restrictions 
to  the  labeling  and  manufacture.  The 
form  is  used  by  ATF  to  ensure  that  a 
product  is  made  and  labeled  properiy 
and  to  audit  distilled  spirits 
operations. 

Respondents:  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents:  200. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  TotaJ  Reporting  Burden:  4.000 
hoars. 

0\fB  Number  1512-0488. 

Form  Number  None. 


Type  of  Review:  ExtatMioa. 

Title:  Labriing  of  Sulfites  in  Alcoholic 
Beverages. 

Description:  In  a  final  rule  published  in 
the  Federal  Regtster  on  July  a  1986  (51 
FR  34706)  the  Food  and  Drug 
Administration  established  10  parts 
per  millitHi  as  the  threshold  for 
declaration  of  sulfites  m  Food  and 
wine  products.  The  Bureau  of  Alcohol 
Tobacco  and  Firearms  on  September 
30, 1966  publish^  a  final  rule  (ATF- 
236)  (51  FR  34706)  establishing  the 
same  threshold  for  declaration  of 
sulfites  in  alcoholic  beverages. 

Respondents:  Business  or  other  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
4,787. 

Estimated  Burden  Hours  Per 
Respondent  40  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  3.159 
hours. 

OMB  Number  IStZ-OWl. 

Form  Number  ATF  REC  5100/1. 

Type  of  Review:  Extension. 

Title:  Labeling  and  Advertising 
Requirements  Under  the  Federal 
Alcohol  Administration  Act 

Description:  Under  the  Federal  Alcohol 
Administration  Act  bottlers  and 
importers  of  alcohol  beverages  are 
required  to  display  certain 
information  for  consumers  on  labels 
and  in  advertisements.  Other  optional 
statements  are  also  required. 

Respondents:  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  <rf  Respondents: 
8.060. 

Estimated  Burden  Hours  Per 
'  Respondent  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-4930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200. 650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226. 

OMBAev/efferNfiloSunderhauf       ' 
(202)  395-6880,  Office  of  Management 
and  Budget  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc  92-368  FUed  1-7-82;  a-45  am] 
BtLUNQ  COOK  4B1«-«1-« 
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PubMc  Informrtlon  Collection 
Roquirwnonts  Submtttod  to  0MB  for 


January  Z,  1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
0MB  for  review  and  clearance  under 
die  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  nW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  15i5-nA3. 

Form  Number  IRS  Form  706GS(D-1). 

T^pe  of  Review:  Revision. 

Title:  Notification  of  Distribution  From  a 
Generation-Skipping  Trust. 

Description:  Form  706GS(I>-1)  is  used 
by  trustees  to  notify  the  IRS  and 
distributees  of  information  needed  by 
distributees  to  compute  the  Federal 
GST  tax  imposed  by  Internal  Revenue 
Code  (IRC)  section  2601.  IRS  uses  the 
information  to  enforce  this  tax  and  to 
verify  that  the  tax  has  been  properly 
computed. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  80,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 
Recordkeeping:  1  hour,  33  minutes 
Learning  about  the  form  or  the  law:  1 

hour,  41  minutes 
-Preparing  the  form:  41  minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS:  20  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  340,800  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535^297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
LoblCHdluid. 

Department  Reports  Management  Officer. 
[FR  Doc.  92-370  Filed  1-7-92;  B:45  am] 


DoslgMtlon  Of  SoeurMoe  for 
ExoAptlon  Under  the  SocurMM 
Exchange  Act  of  1934 

AOmcv:  Departmental  Offices; 
Department  of  the  Treasury. 
AcnoN:  Notice  of  designation  by  the 
Secretary  of  the  Treasury  of  debt 
obligations  issued  by  banks  of  the  Farm 
Credit  System  as  exempt  under  the 
Securities  Exchange  Act  of  1934. 

tUMMARV:  This  designation  updates 
existing  designations  to  allow  for 
changes  in  the  structure  of  the  Farm 
Credit  System  under  amendments  to  the 
Farm  Credit  Act  of  1971.  It  encompasses 
all  obligations  issued  by  the  banks  of 
the  Farm  Credit  System  that  are 
authorized  to  be  issued  under 
subsections  4.2(c),  (d),  and  (e),  as 
amended,  of  the  Farm  Credit  Act  of 
1971. 

EPFECnvi  DATS:  January  8, 1992. 
roR  FURTHER  INFORMATION  CONTACT: 
Jill  K.  Ouseley.  Director,  Office  of 
Market  Finance;  room  2209,  Main 
Treasury,  WasUngton,  DC  20220.  (202) 
566-8741. 

SUPFLEMENTARV INFORNIATION: 
Subsection  3(a)(12)  of  die  1934  Act  (15 
U.S.C.  78c(a)(12)),  as  amended,  provides 
in  part  that  the  term  "exempted 
securify"  or  "exempted  securities" 
includes  "government  securities,  as 
defined  in  paragraph  (42)  of  this 
subsectioiL"  The  Government  Securities 
Act  of  1986.  Public  Law  No.  99-571, 100 
Stat.  3208  (1986),  in  part  amends  the  1934 
Act  to  add  a  new  subparagraph  to 
section  3(a)  defining  government 
securities  to  include  "securities  which 
are  issued  or  guaranteed  by 
corporations  in  which  the  United  States 
has  a  direct  or  indirect  interest  and 
which  are  designated  by  the  Secretary 
of  the  Treasury  for  exemption  as 
necessary  or  appropriate  in  the  public 
interest  or  for  die  protection  of 
investors."  Public  Law  No.  99-571, 
section  102  (adding  subsection 
3(a)(42)(B),  15  U.S.C.  section 
78c{a)(42)(B)). 

This  is  a  notice  of  the  designation  by 
the  Secretary  of  the  Treasury  of  debt 
obligations  issued  by  the  banks  of  the 
Farm  CreditJSystem  as  exempted 
securities,  and  therefore  as  government 
securities,  for  the  purposes  of  the  1934 
Act  Whereas  existing  designations  are 
specific  as  to  the  issuing  banks  and 
types  of  securities,  this  designation 
covers  any  debt  obligations  that  the 
banks  of  the  Farm  Credit  System  are 
authorized  to  issue  imder  subsections 
4.2(c),  (d).  and  (e),  as  amended,  of  the 
Farm  Credit  Act  of  1971  (12  U.S.C. 
subsections  2153(c),  (d),  and  (e)). 


The  generic  form  ellhie  dea^gnation 
provides  flexibilify  to  allow  fordieages 
in  the  stmcture  of  Uie  Farm  Credit 
System  that  are  authorized  or  mandated 
under  eneedewts  to  the  Faon  Credit 
Act  of  1971.  It  also  provides  fleiabilily 
for  Farm  Credit  System  banks  to  utilize 
the  full  range  of  securities  authorized 
under  subsections  4.2(c).  (d),  and  (e),  as 
amended,  of  the  Farm  Credit  Act  of 
1971,  whereas  the  existing  designations 
are  for  particular  types  of  securities.  The 
existing  designations  remain  in  e^ect 

The  existing  designations  are  listed  in 
a  notice  listing  instruments  previously 
exempted  under  the  Securities  Exchange 
Act  of  1934,  published  in  Uie  Federal 
Register  for  October  16, 1967  (52  FR 
38.559).  For  additional  information 
regarding  securities  designated  by  the 
Treasury,  interested  parties  should  refer 
to  the  full  text  of  die  designations  cited 
in  die  October  16, 1987  Federal  Register. 

Dated:  December  3, 1991. 
larauM  H.  PoweU. 

Assistant  Secretary  (Domestic  Finance). 
(PR  Doc.  92-296  Filed  l-7-«2;  8:45  am) 

eiuMO  oooe  Mis^Mi 


UNrrED  STATES  INFOflMATION 
AGENCY 

U^  Advlaory  Commlesion  on  PUbHc 
Diplomacy  MeoUng 

AOENCV:  United  States  Information 

Agency. 

action:  Notice. 


summary:  a  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  January  8  in 
room  60a  301 4di  Stieet  SW.. 
Washington,  DC  fix)m  10  a.m.  to  12:30 
p.m. 

At  10  a.m.  the  Commission  will  meet 
with  Mr.  David  Hitchcock,  Director, 
Office  of  East  Asian  and  Pacific  Affairs, 
for  an  overview  of  public  diplomacy  in 
East  Asia.  At  10:45  Mr.  Alberto  Mora, 
General  Counsel,  will  discuss  the 
functions  of  legal  adviser  to  the  U.S. 
Information  Agency.  At  11:30  the 
Conunission  will  hear  from  Mr.  Greg 
Lagana,  PubUc  Affairs  Officers.  Quito, 
Ecuador,  and  Ms.  Anne  Stenzel,  Andean 
Desk  Officer.  USIA.  on  die  roles  of 
Agency  PAOs  and  desk  officers. 
FOR  FURTHER  INFORMATION:  Please  call 
Gloria  KalameU,  (202)  619-M68,  if  you 
are  interested  in  attending  die  meeting, 
^ace  is  limited  and  entrance  to  the 
building  is  controlled. 
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Dated:  January  3, 1992. 

Rom  Royal, 

Management  Analyst,  Federal  Register 
Liaison. 

(FR  Doc.  92-500  Filed  1-6—92;  12:13  pm] ' 
BHjjUQ  COOK  I 


1992 


UMI 


Sunshine  Act  Meetings 


Federal  Register 

VaL  S7.  Na  S 

Wednesday,  Januaiy  6,  lfl02 


This  section  of  Ihe  FEDERAL  REGISTER 
contains  notices  of  meetings  pubtished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 

BLACK8T0NE  RtVER  VALLEY  NATIONAL 
HERITAGE  CORRIMR  OOMMIMKW 

Notice  (rfMeetHig 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Htle  5,  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday.  January  30. 1992. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commissi<m  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  Uiose  lands  and  waters  witiun  the 
Corridor. 

The  meeting  will  convene  at  7KX)  P.M. 
at  the  City  Council  Chambers, 
Pawtucket  City  Hall,  137  Roosevelt 
Avenue,  Pawtucket,  Rhode  Island  for 
the  following  reasons: 

1.  Report  on  Pawtucket  Activities  as  Relates 

to  the  National  Heritage  Corridor 

2.  Discussion  of  the  Heritage  Corridor 

Interpretive  Flan 

3.  Update  on  &e  Blackstone  Valley  Bikeway 

4.  Discussion  of  Criteria  for  Special 

Development  Projects 

5.  Public  Comment  Period 

U  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission  members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
James  Pepper,  Executive  Director, 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission,  P.O.  Box 
34,  Uxbridge.  MA  01569.  Telephone: 
(508)  276-9400. 

Further  information  concerning  this 
meeting  may  be  obtained  from  James 
Pepper,  Executive  Director  of  the 
Commission  at  the  address  below. 
Nancy  L  Biittain, 

Acting  Executive  Director,  Blackstone  River 
Valley  National  Heritage  Corridor 
Commission. 

[FR  Doc.  92-486  Filed  1-6-92;  1:26  pm] 

MUJNQ  COOC  4S10-70-M 

COMMISSION  ON  NATIONAL  AND 
COMMUNITY  SERVICC 

;  AND  DATE:  January  12, 1992  from 


2:00  p.m.  to  6:00  p.m.  and  January  13, 
1992  from  9OT  a.m.  to  4:00  p.m. 

PLACE:  University  Place  Conference 
Center  and  Hotel.  650  West  Michigan 
Street  Indianapolis,  Indiana. 
STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED;  The  Board 
of  Directors  of  the  Commission  on 
National  and  Conmnuty  Servioe  will 
meet  on  Januaiy  12-13, 1992  to  discuss 
strategies,  prioritieB  and  final 
regulations  to  implement  the  National 
and  Community  Service  Act  of  1990.  The 
public  is  invited  to  address  the  Board 
from  4:30  to  6K)0  p.m.  on  January  12th, 
with  a  focus  on  Title  E  of  the  Act  and 
the  proposed  Technical  Assistance 
meetings  and  from  3:00  to  4:00  p.m.  on 
January  13th,  with  a  focus  on  evaluation 
and  the  final  regidations  «nd 
applicatians.  Statements  may  not 
exceed  3  minutes,  aHhough 
supplementary  written  material  may  be 
provided.  Please  provide  «t  least  28 
copies  of  any  such  materials,  either  in 
advance  or  at  the  meeting.  To  request  a 
time  slot  for  the  pubhc  comment  period, 
please  send  a  request  in  writing  to  the 
Commission  on  National  and 
Community  Service,  529  Iffli  Street  NW 
(Suite  428),  Washington,  D.C.  20045. 
Request  must  be  received  no  later  than 
the  close  of  business,  January  10, 1902. 
Any  remaining  time  daring  the  public 
comment  periods  will  be  made  available 
for  others  who  submit  request  to  the 
Commission  on  January  12th  between 
2:00  and  4:30  p.m.  at  a  place  in  the 
University  Place  Conference  Center  and 
Hotel  to  be  designated  at  the  meeting. 
CONTACT  PERSON  FOR  MORE 
information:  Terry  Russell,  General 
Counsel,  Commission  on  National  and 
Community  Service,  529 14th  Street  NW. 
(Suite  428),  Washington.  DC  20045,  (202) 
724-0600. 
Catherine  Milton, 

Executive  Director,  Commission  on  National 
and  Community  Service. 
[FR  Doc.  92-569  Filed  1-6-92;  3:48  pm] 

WLUNQ  COOC  SSW-M-M 

DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  of 
the  Board's  meeting  described  below. 
The  Boafd  will  also  conduct  a  public 
hetuing  pursuant  to  42  U.S.C.  2286b  and 


invites  any  interested  persons  or  groups 
to  present  any  comments,  technical 
infonnatkn,  ta  data  concemiBg  the 
Department  of  Enei^'s  Operational 
Readiness  Review  and  other  mstlers 
related  to  the  resumptions  of  operartians 
in  Building  559  at  the  Rocky  Fiats  Mant. 

TIME  AND  date:  1:30  p.m.  January  16, 
1992— Department  of  Energy 
presentations:  6:30  p.m. — Opportunity 
for  interested  persons  to  present  ocal 
comments  concerning  the  matters  to  be 
considered. 

PLACE:  Building  1  Auditorium, 
Department  of  Commerce.  325 
Broadway,  BouUer,  Colorado. 

status:  Open. 

MATTERS  tose  CONSIOEREO:  The  open 
public  meeting  and  hearing  will  address 
the  Department  of  Energy's  Operational 
Readiness  Review  and  other  matters 
related  to  the  nesumption  of  operations 
in  Buildiqg  558  at  the  Rocky  Flats  Plant. 
The  public  hearing  portion  is 
independently  auftorized  by  42  U.S.C 
2286b. 

FOR  aiONE  f  NNMMATMm  CONTACT: 
Kenneth  M.  Pusateri  General  Manager. 
Defense  Nodear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700, 
Washington.  DC  2D001  (282)  aOB^MOO 
{FTS  288-«Me).  This  is  sot  a  toll  free 
number. 

SUPPIEMENTANT INF0RMAT10M:  On 

August  24, 1991,  the  Defense  Nuclear 
Facilities  Safety  Board  conducted  a 
hearing  on  (he  operational  readiness 
review  [OBR)  for  Rocky  Flats  Building 
559.  Upon  review  of  the  record  of  that 
hearing  and  other  information  suppHed 
by  the  Department  of  Energy  (DOE),  the 
Board  concluded  that  the  ORR  was 
inadequate  and  premature.  The  Board 
set  forth  its  concerns  in 
Reconunendations  91-4,  issued 
September  30, 1991  (56  FR  50711,  Oct.  8. 
1991). 

DOE  has  undertaken  to  correct  the 
ORR  deficiencies.  DOE  representatives 
will  meet  with  the  public  at  Rocky  Flats 
to  discuss  the  ORR  for  Building  559  on 
January  6, 1992.  The  Board  has  been 
informed  by  DOE  that  copies  of  the  final 
ORR  report  for  this  building  will  be 
made  available  to  the  public  at  that 
time.  The  Board  has  decided  that  it 
should  also  conduct  an  additional  public 
meeting  and  hearing  on  the  ORR  for 
Building  559. 
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Requests  to  speak  at  the  hearing  may 
be  submitted  in  writing  or  by  telephone. 
We  ask  that  commentators  describe  the 
nature  and  scope  of  the  oral 
presentation.  Those  who  contact  the 
Board  prior  to  close  of  business  on 
January  14, 1992.  will  be  scheduled  for 
time  slots,  beginning  at  approximately 
6:30  p.m.  The  Board  will  post  a  schedule 
for  those  speakers  who  have  contacted 
the  Board  before  the  hearing.  The 
posting  will  be  made  at  the  entrance  to 
the  Meeting  Room,  at  the  start  of  the 
1:30  p.m.  meeting. 

Anyone  who  wishes  to  comment, 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of,  or 
in  addition  to  making  an  oral 
presentation.  The  Board  members  may 
question  presenters  to  the  extent 
deemed  appropriate.  The  Board  will 
hold  the  record  open  until  January  21. 
1992,  for  the  receipt  of  additional 
materials.  A  transcript  of  the  meeting 
will  be  made  available  by  the  Board  for 
inspection  by  the  public  at  the  Defense 
Nuclear  Facilities  Safety  Board's 
Washington  office  and  at  the  DOE's 
Reading  Room  at  Front  Range 
Community  College,  3645  West  112 
Avenue,  Westminster,  CO  80030. 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwise 
regulate  the  course  of  the  meeting  and 
hearing,  to  recess,  reconvene,  postpone, 
or  adjourn  the  meeting,  and  otherwise 
exercise  its  powers  as  provided  by  law. 

At  this  meeting,  the  Board  will  review 
with  the  Department  of  Energy,  its 
contractors,  and  outside  experts  the 
DOE'S  Operational  Readiness  Review 
and  other  technical  issues  pertaining  to 
the  resumption  of  operations  in  Building 
559  at  the  Rocky  Flats  Plant.  The 
Department  of  Energy  will  take 
appropriate  measures  to  safeguard  any 
classihed  or  controlled  nuclear 
information  it  presents  at  this  meeting. 


UMI 


Dated:  January  6, 1992. 
Kenneth  M.  Pusateri, 

General  Manager. 

(FR  Doc.  92-562  Filed  1-6-92;  3:45  pm) 

WLUNQ  CODE  etaO-KD-M 

FEDERAL  HOUSING  nNANCE  BOARD 
TIME  AND  date:  9:00  a.m.  Thursday, 
January  9, 1992. 

PLACE:  Board  Room  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street.  NW..  Washington,  DC  20006. 

STATUS:  The  meeting  will  be  closed  to 
the  pubUc. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
will  consider  the  following: 

1.  Approval  of  December  Board  Minutes 

2.  Approval  of  Resolution  for  Ronald 

Morphew 

3.  Bank  Presidents,  Vice  Chairman  and 

Remaining  District  Board  Appointments 

4.  Advances  Issues 
5. 1992  Priorities 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552b(c)(2),  (6), 
(8),  (9}(A)  and  (9)(B]  of  title  5  of  the 
United  States  Code.  5  U.S.C.  552b(c](2). 
(6),  (8).  (9)(A)  and  (9)(B). 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Elaine  L  Baker,  Executive 

Secretary  to  the  Board,  (202)  408-2837. 

J.  Stephen  Britt. 

Executive  Director. 

[FR  Doc.  92-457  Filed  1-6-92;  9:04  am] 

Muma  CODE  sras-oi-M 

FEDERAL  RESERVE  SYSTEM 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  Friday, 
January  3. 1992, 57  FR  310. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  meeting:  10:00  a.m.,  Wednesday, 
January  8, 1992. 

CHANGES  IN  THE  MEETING:  The  open 
meeting  has  been  canceled. 


CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  January  6, 1992. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-474  Filed  1-6-92;  10:43  am] 
WLLmO  CODE  S210-01-M 

railroad  retirement  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  January  14. 1992. 9:00  a.m.,  at 
the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois. 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Backlog  Reductions  (Task  Force  Report/ 

Administrative  Finality) 

(2)  Taxation  Memos  to  the  Board 

(3)  Internal  Revenue  Service  Interagency  and 

Other  Issue.s 

(4)  RRB  Medicare  Contract 

(5)  Regulations.^Parts  202  and  301, 

Employers  Under  the  Railroad 
Retirement  Act  and  Railroad 
Unemployment  Insurance  Act 

(6)  Regulations— Part  203,  Employees  Under 

the  Act 

(7)  Regulations— Part  230,  Reduction  and 

Non-Payment  of  Annuities  by  Reason  of 
Work 

The  entire  meeting  will  be  open  to  the 
pubUc.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  to  the  Board.  COM  No.  312- 
751-4920.  FTS  No.  386-4920. 

Dated:  January  3, 1992. 
Beatrice  Ezerski. 
Secretary  to  tJie  Board. 
[FR  Doc.  92-568  Filed  l-6-«2: 3:47  pm] 

MJJNO  CODE  TMS-OI-M 


Correcttons 


Federal  Register 

Vol.  57,  No.  S 

Wednesday,  January  6,  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register   Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Reg.Z;TIL-1]  « 

Truth  in  Lwidirtg;  Update  to  Official 
Staff  Commentary 

Correction 

In  the  issue  of  Thursday,  January  2, 
1992,  on  page  81,  in  the  correction  of  rule 
document  91-7888,  in  the  second  column, 
the  first  line  now  reading  "S  226.9 
[Corrected]"  should  read  "Supplement  I 
to  part  226  [Corrected]". 

MLLMO  CODE  1MM1-0 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  900 

r«1-643] 

Deacriptlon  of  Organization  and 
Functkma 

Correction 

In  rule  document  91-31004  beginning 
on  page  67155  in  the  issue  of  Monday, 
December  30, 1991,  make  die  following 
correction: 


8900.53    [Corrtctwl] 

On  page  67158,  in  the  third  column, 
the  second  section,  "S  900.52  Official 
Seal."  should  read  "8  900.53  Official 
Seal." 

BILUNQ  CODE  1S0S«1« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[BPO-679-NC] 
RIN  0938-AE78 

Medicare  Program;  Schedule  of  UmKs 
on  Home  Health  Agency  Costs  Per 
Visit  for  Cost  Reporting  Periods 
Beginning  on  or  After  July  1, 1991 

Correction 

In  notice  document  91-29362, 
beginning  on  page  64256,  in  the  issue  of 
Monday,  December  9, 1991.  make  the 
following  corrections: 

1.  On  page  64256,  in  the  second 
column,  under  DATES:,  in  the  second 
paragraph,  in  the  last  line,  "1991." 
should  read  "1992." 

2.  On  the  same  page,  in  the  same 
column,  under  AOORESSES:,  in  the  fifth 
line,  "PBD"  should  read  "BPD". 

3.  On  page  64269,  in  the  second 
column,  the  file  line  at  the  end  of  the 
document  should  read  "FR  Doc.  91- 
29362". 

HUMQ  CODC  1MS«14 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  214 

[INS  Na  1417-91] 
RIN  1115-AC72 

Temporary  AHen  Workers  Seeking 
ClassificatkNt  Under  the  Immigration 
and  Nationality  Act 

Correction, 

In  rule  document  91-28552,  beginning 
on  page  61111,  in  the  issue  of  Monday, 
December  2, 1991,  make  the  following 
corrections: 

8214.2    [Corrected] 

1.  On  page  61127,  in  the  first  column, 
in  paragraph  5.,  in  the  first  line, 
"(h){2)(v)(E)"  should  read  "(h)(4)(v)(E)". 

2.  On  the  same  page,  in  the  same 
column,  in  paragraph  8.,  in  the  second 
line,  "revising"  should  read  "removing". 
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Department  of 
Health  and  Human 
Services 


Alcohol,  Drug  Abuse,  and  Mental  HeaHh 
Administration 


Current  List  off  Laboratories  Which  Meet 
Minimum  Standards  To  Engage  In  Urine 
Drug  Testing  for  Federal  Agencies; 
Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  i 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

aoency:  National  Institute  on  Drug 
Abuse.  ADAMHA.  HHS. 
action:  Notice. 

summary:  The  Department  of  Health 
and  Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certiHed  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  {53 
FR  11979, 11986).  A  similar  notice  listing 
all  currently  certiHed  laboratories  will 
be  published  during  the  Rrst  week  of 
each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certlRcation 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it  is 
restored  to  full  certification  under  the 
Guidelines. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  L  Goss,  Program  Assistant,  Drug 

Testing  Section,  Division  of  Applied 

Research,  National  Institute  on  Drug 

Abuse,  room  9-A-53, 5600  Fishers  Lane. 

Rockville.  Maryland  20857;  tel.:  (301) 

443-6014. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were 
developed  in  accordance  with  Executive 
Order  12564  and  section  503  of  Public 
Law  100-71.  Subpart  C  of  the 
Guidelines,  "Certification  of 
Laboratories  Engaged  in  Urine  Drug 
Testing  for  Federal  Agencies,"  sets  strict 
standards  which  laboratories  must  meet 
in  order  to  conduct  urine  drug  testing  for 
Federal  agencies.  To  become  certified 
an  applicant  laboratory  must  undergo 
three  rounds  of  performance  testing  plus 
an  on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  phis 
periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  NIDA  certification  are 
not  to  be  considered  as  meeting  the 
minimum  requirements  expressed  in  the 
NIDA  Guidelines.  A  laboratory  must 
have  its  letter  of  certification  from  HHS/ 
NIDA  which  attests  that  it  has  met 
minimum  standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 


meet  the  minimiim  standards  set  forth  in 
the  Guidelines: 

AccuTox  Analytical  Laboratory,  427  Fifth 

Avenue  NW.,  Attalla,  AL  35954-077a  205- 

53B-0012. 
Aegis  Analytical  Laboratories,  Inc.,  624 

Grassmere  Park  Road,  Suite  21,  Nashville, 

TN  37211.  615-331-5300 
Alabama  Reference  Laboratories,  Inc.,  543 

South  Hull  Street.  Montgomery.  AL  36103. 

800-541-4931/205-283-5745 
American  Medical  Laboratories,  Inc.,  11091 

Main  Street,  P.O.  Box  188,  Fairfax,  VA 

22030,  703-«91-9100 
Associated  Pathologists  Laboratories,  Inc., 

4230  South  Bumham  Avenue,  Suite  250,  Las 

Vegas,  NV  89119-5412,  702-733-7866 
Associated  Regional  and  University 

Pathologists,  Inc.  (ARUP),  500  Chipeta 

Way.  Salt  Lake  City,  UT  84108.  801-583- 

2787 
Bayshore  Clinical  Laboratory,  4555  W. 

Schroeder  Drive,  Brown  Deer,  WI 53223, 

414-355-4444/800-877-7016 
Bellin  Kospital-Tuxicology  Laboratory,  2789 

Allied  Street.  Green  Bay,  WI  54304. 414- 

496-2487 
Bioran  Medical  Laboratory,  415 

Massachusetts  Avenue,  Cambridge,  MA 

02139, 617-547-8900 
Cedars  Medical  Center.  Department  of 

Pathology,  1400  Northwest  12th  Avenue, 

Miami.  FL  33136,  305-325-5810 
Center  for  Human  Toxicology,  417  Wakara 

Way-Room  290,  University  Research  Park, 

Salt  Lake  City,  UT  84108,  801-581-5117 
Columbia  Biomedical  Laboratory,  Inc.,  4700 

Forest  Drive,  Suite  200,  Columbia,  SC 

29206,  800-843-4245/803-782-2700 
Clinical  Pathology  Facility,  Inc.,  711  Bingham 

Street  Pittsburgh.  PA  15203,  412-488-7500 
Clinical  Reference  Lab,  11850  West  85th 

Street,  Lenexa,  KS  66214,  800-445-6917 
CompuChem  Laboratories,  Inc.,  3308  Chapel 

Hill/Nelson  Hwy.,  P.O.  Box  12652. 

Research  Triangle  Park.  NC  27709, 919-549- 

826/800-633-3984 
Continental  Bio-Clinical  Laboratory  Service. 

Inc.,  A  MetPath  Laboratory.  2740  28th 

Street.  SW.,  Grand  Rapids.  MI  49509,  800- 

777-0706/616-538-6700 
Cox  Medical  Centers,  Department  of 

Toxicology,  1423  North  Jefferson  Avenije, 

Springfield,  MO  65802,  800-876-3652/417- 

836-3093 
Damon  Clinical  Laboratories,  140  East  Ryan 

Road.  Oak  Creek,  WI  53154.  800-365-3840 

(name  changed:  formerly  Chem-Bio 

Corporation:  CBC  Clinilab) 
Damon  Clinical  Laboratories,  8300  Esters 

Blvd.,  Suite  900,  Irving.  TX  75063,  214-a2»- 

0535 
Doctors  &  Physicians  Laboratory,  801  East 

Dixie  Avenue,  Leesburg.  FL  32746, 904-787- 

9006 
Drug  Labs  of  Texas,  15201 1 10  East  Suite  1Z5. 

Channelview,  TX  77530,  713-457-3784 
DrugScan.  Inc.,  P.O.  Box  2969, 1119  Meams 

Road,  Warminster,  PA  18974,  215-674-9310 
Eagle  Forensic  Laboratory,  Inc.,  950  North 

Federal  Highway,  Suite  308,  Pompano 

Beach,  FL  33062.  305-946-4324 
Eastern  Laboratories,  Ltd.,  95  Seaview 

Boulevard,  Port  Washington,  NY  llOSOL 

516-625-6800 


BSohly  Laboratories.  Inc.,  1215  Vi  Jackson 
Ave.,  Oxford,  MS  38655, 601-236-2609 

Employee  Health  Assurance  Group,  405 
Alderson  Street  Schofield.  WI  54476, 800- 
627-8200  (name  change:  formerly  Alpha 
Medical  Laboratory,  Inc.) 

General  Medical  Laboratories,  36  South 
Brooks  Street  Madison,  WI  53715, 608-267- 
8267 

Lalraratory  of  Pathology  of  Seattle,  Inc.,  1229  ^ 
Madison  St,  Suite  500,  Nordstrom  Medical 
Tower,  Seattle,  WA  98104, 206-386-2672 

Laboratory  Specialists.  Inc.,  113  Jarrell  Drive, 
Belle  Chasse,  LA  70037,  504-392-7961 

Mayo  Medical  Laboratories,  200  S.W.  First 
Street  Rochester.  MN  55905, 800-533-1710/ 
607-284-3631 

Med-Chek  Laboratories,  Inc.,  4900  Perry 
Highway,  Pittsburgh,  PA  15229, 412-931- 
7200 

MedExpress/National  Laboratory  Center, 
4022  Willow  Lake  Boulevard,  Memphis,  TN 
38175,  901-795-1515 

MedTox  Bio- Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.,  9176 
Independence  Avenue,  Chatsworth,  CA 
91311,  818-718-0115/800-331-8670  (outside 
CA}/800-464-7081  (inside  CA).  (name 
changed:  formerly  Laboratory  Specialists, 
Inc.,  Abused  Drug  Laboratories] 

MedTox  Bio-Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.,  2356  North 
Lincoln  Avenue,  Chicago,  IL  80814,  312- 
680-6900  (name  changed:  formerly  Bio- 
Analytical  Technologies) 

MedTox  Leboratories,  Inc.,  402  W.  County 
Road  D,  St  Paul,  MN  55112, 612-636- 
7466/800-632-3244 

Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and  Laboratory 
Medicine,  1701  North  Senate  Boulevard, 
Indianapolis,  IN  46202, 
317-fl29-3587 
317-929-2314 

Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Avenue, 
Peoria,  IL  61636,  800-752-1835/309-671- 
5199 

MetPath,  Ina,  1355  Mittel  Boulevard,  Wood 
Dale.  IL  60191.  708-595-3888 

MetPath.  Inc..  One  Malcohn  Avenue, 
Teterboro.  NJ  07608,  201-393-5000 

MetWest-BPL  Toxicology  Laboratory.  18700 
Oxnard  Street  Tarzana,  CA  91356, 80O- 
482-0800/818-343-8191 

National  Center  for  Forensic  Science,  1901 
Sulphur  Spring  Road,  Baltimore,  MD  21227, 

_  410-536-1485  (name  changed:  formerly 
Maryland  Medical  Laboratory,  Inc.) 

Natiooal  Drug  Assessment  Corporation,  5419 
South  Western,  Oklahoma  City,  OK  73109, 
800-749-3784  (name  changed:  formerly  Med 
Arts  Lab) 

National  Health  Laboratories  Incorporated, 
13900  Park  Center  Road.  Heradon,  VA 
22071.  703-742-3100/800-572-3734  (inside 
VA)/800-336-0391  (outside  VA) 

National  Health  Laboratories  Incorporated, 
dJ).a.  National  Reference  Laboratory, 
Substance  Abuse  Division,  1400  Donelson 
Pike,  Salle  A-15,  Nashville,  TN  37217, 615- 
880-8882/800-800-4522 

Natiawl  Health  Laboratories  Incorporated, 
S40  Empire  Drive,  Winston-Salem,  NC 
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27103-67ia  919-7e(Me20/a00-334-B627 

(outside  NC)/800-642-0e94  (inside  NC) 
National  Psychophannacology  Laboratoty. 

Inc^  9320  Parte  W.  Boulevard.  Knoxville. 

TN  37923, 800-251-0492 
National  Toxicology  Laboratories,  Inc.,  1100 

California  Avenue,  Bakersfield.  CA  93304, 

80S-322-42S0 
Nichols  Institute  Substance  Abuse  Testing 

(NISAT),  8965  Balboa  Avenue,  San  Diego. 

CA  92123.  800-446-4728/619-094-5050 

(name  changed:  formerly  Nichols  Institute) 
Northwest  Toxicology,  Inc.,  1141 E.  3900 

South.  Salt  Lake  City,  UT  84124, 800-322- 

3361 
Oregon  Medical  Laboratories,  P.O.  Box  972. 

722  East  11th  Avenue,  Eugene,  OR  97440- 

0972,  503-687-2134 
Parke  DeWatt  Laboratories,  Division  of 

Comprehensive  Medical  Systems,  Inc.,  1610 

Frontage  Rd..  Northbrook.  IL  60062, 708- 

480-4680 
Pathlab,  Inc.,  16  Concord,  El  Paso,  TX  79906, 

800-099-7284 
Pathology  Associates  Medical  Laboratories, 

East  11604  Indiana,  Spokane,  WA  99206, 

509-920-2400 
PDLA.  Inc.,  100  Corporate  Court  So. 

Plainfield,  NJ  07080, 908-769-6500/800-237- 

7352 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Drive.  Menlo  Park,  CA  94025, 415- 

328-6200/800-446-5177 
Poisonlab,  Inc.,  7272  Clairemont  Mesa  Road, 

San  Diego,  CA  92111, 619-279-2600 
Precision  Analytical  Laboratories,  Inc.,  13300 

Blanco  Road,  Suite  #150  San  Antonio,  TX 

78216,  512-493-3211 


Pudcett  Laboratory,  4200  Mamie  Street, 

Hattiesburgh,  MS  39402, 801-284-3856/800- 

844-6378 
Regional  Toxicology  Services,  15305  N£.  40th 

Strmt  Redmond.  WA  98052, 206-882-3400 
Roche  Biomedical  Laboratories,  1801  First 

Avenue  South.  Birmingham.  AL  35233, 205- 

581-3537 
Roche  Biomedical  Laboratories.  1957 

Lakeside  Parkway.  Suite  542,  Tucker,  GA 

30084,404-939-4811 
Roche  Biomedical  Laboratories,  Inc.,  1912 

Alexander  Drive,  P.O.  Box  13973,  Research 

Triangle  Park,  NC  27700, 919-361-7770 
Roche  Biomedical  Laboratories,  Ina,  69  First 

Avenue,  Raritan,  N)  06869, 800-437-4986 
Roche  Biomedical  Laboratories,  Inc.,  1120 

Stateline  Road,  Southaven,  MS  38671, 601- 

342-1286 
Scott  ft  White  Drug  Testing  Laboratory,  600 

South  25th  Street  Temple,  TX  76504, 800- 

749-3788 
S.E.D.  Medical  Laboratories,  500  Walter  NE 

Suite  500,  Albuquerque,  NM  87102,  505- 

846-6800 
Sierra  Nevada  Laboratories,  Inc.,  888  Willow 

Street  Reno.  NV  89502, 800-648-5472 
SmithKline  Beecham  Clinical  Laboratories, 

7600  Tyrone  Avenue,  Van  Nuys,  CA  91045, 

818-376-2520 
SmithKline^Beecham  Clinical  Laboratories, 

3175  Presidential  Drive,  Atlanta,  GA  30340, 

404-034-9205  (name  changed:  formeriy 

SmithKline  Bio-Science  Laboratories] 
SmithKline  Beediam  Clinical  Laboratories, 

506  E.  State  Partcway,  Schaumburg.  IL 

60173. 708-685-2010  (name  changed: 

formerly  International  Toxicology 

Laboratories) 


SmithKline  Beediam  Clinical  Laboratories, 
11636  Administration  Drive,  St  Louis,  MO 
63146,  314-567-3905 

SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Road.  Norristown,  PA  19403. 800- 
523-6447  (name  changed:  formeriy 
SmithKline  Bio-Sdence  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
8000  SovereiffQ  Row,  Dallas.  TX  75247. 214- 
638-1301  (name  changed:  formerly 
SmithKline  Bio-Science  Laboratories) 

South  Bend  Medical  Foundation,  Inc.  530 
North  Lafayette  Boulevard.  South  Bend.  IN 
46601, 219-234-4176 

Southgate  Medical  Services,  Inc.,  21100 
Southgate  Parte  Boulevard,  Qeveland.  OH 
44137-3054, 800-336-0166  ouUide  OH/800- 
362-6913  inside  OH  (name  changed: 
formerly  Southgate  Medical  Laboratory) 

St  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  Box  205. 1000  North  Lee 
Street  CHdahoma  City,  OK  73102. 405-272- 
7052 

St  Louis  University  Forensic  Toxicology 
Laboratory,  1205  Carr  Lane,  St  Louis,  MO 
63104.  314-577-8628 

Toxicology  ft  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  ft  Clinics, 
301  Business  Loop  70  West  Suite  206. 
Columbia,  MO  65203,  314-882-1273 

Toxicology  Testing  Service,  Inc.,  5428  N.W. 
79th  Avenue,  Miami  FL  33166, 305-593- 
2280 

Charles  R.  Schuster, 

Director,  National  Institute  on  Drug  Abuse. 

[FR  Doc  92-567  Filed  1-7-62: 8:45  am] 
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Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:        The  OfTice  of  the  Federal  Register. 
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Register  system  and  the  public's  role  in  the 
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2.  The  relationship  between  the  Federal  Register  and  Code 
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documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
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WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
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WASHINGTON,  DC 
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1100  L  Street  NW.,  Washington,  DC. 

202-523-5240. 

North  on  11th  Street  from 

Metro  Center  to  southwest 

comer  of  11th  and  L  Streets 
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Western  Commerce  Bank,  916 

Fist)  and  Wildlife  Service 

NOTICES 

Meetings: 

Klamath  River  Basin  Fisheries  Task  Force,  921 
Migratory  birds,  protocol  on  subsistence  hunting;  agreement 
on  interpretation  and  implementation,  922 

Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs: 
Antimicrobial  products,  topical  (OTC) — 
First  aid  antiseptic  products;  tentative  Hnal  monograph: 
correction,  858 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information,  collection  activities  under  OMB 
review,  884-886 
(5  documents) 
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Health  and  Human  Servicea  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration; 
National  Institutes  of  Health;  Social  Security 
Administration 

Healttt  Care  Financing  Administration 

NOTICES 
Medicaid: 
State  plan  amendments,  reconsideration;  hearings — 
Tennessee,  917 

Hearings  and  Appeais  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation.  907 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Securities  lending  transaction  payments,  860 
Hearing.  859 

international  Trade  Administration 

NOTICES  ^ 

Antidumping  and  countervailing  duties: 

Administrative  protective  orders;  violations  sanctions,  877 
Countervailing  duties: 

Chrome-plated  lug  nuts  and  wheel  locks  from  China,  877 

Steel  wire  nails  from — 
Thailand,  879 
Export  trade  certificates  of  review,  883 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Potassium  hydroxide  from  Canada,  Italy,  and  United 
Kingdom,  924 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Norfolk  &  Western  Railway  Co.;  correction,  956 

Justice  Assistance  Bureau 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Mariel  Cubans,  incarcerated;  State  reimbursement 
program,  927  , 

Justice  Department 

See  also  Drug  Enforcement  Administration;  Justice 

Assistance  Bureau 
PROPOSED  RULES 
Practice  and  procedure  rules: 

Foreign  Corrupt  Practices  Act  opinion  procedure; 
antibribery  provisions,  862 
NOTICES 
Pollution  control;  consent  judgments: 

Accurate  Partitions  et  al.,  925 

Asarco,  Inc..  925 

Dixon,  William  C.  et  al,  926 

LalKK  Department 

See  also  Employment  and  Training  Administration 


NOTICES 

Agency  information  collection  activities  under  0MB  review, 
930 

Land  Management  Bureau 

NOTICES 

Meetings: 

Idaho  Falls  District  Grazing  Advisory  Board.  921 
Resource  management  plans,  etc.: 

Medicine  Lodge  Resource  Area,  ID.  921 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  953, 954 
(4  documents) 

Minerals  Management  Service 

PROPOSED  RULES 

Royalty  managemenk 
Gas  product  valuation 
Valuation  benchmark  system,  865 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
924 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  831 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  0MB 
review.  884-886 
(5  documents) 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act.  954 

National  Foundation  on  the  Arts  and  the  HumanKiet 

NOTICES 
Meetings: 

Challenge/Advancement  Advisory  Panel  934 

Media  Arts  Advisory  Panel,  934 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Child  restraint  systems- 
Built-in  child  restraint  system;  definition  expansion,  870 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  919 

National  Institute  of  Allergy  and  Infectious  Diseases,  918, 
919 
(2  documents) 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  920 
National  Institute  of  Environmental  Health  Sciences,  920 
National  Institute  on  Aging,  918 
National  Library  of  Medicine,  920.  921 
(2  documents) 
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National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  surf  clam  and  ocean  quahog.  844 

NOTICES  I 

Marine  mammals:  [ , 

Commercial  fishing  operations;  tuna  (yellowfin)  caught 
with  purse  seines  in  eastern  tropical  Pacific  Ocean; 
incidental  taking  and  importation — 
Ecuador  et  al,  883 
Meetings: 
New  England  Fishery  Management  Council.  883 

National  Science  Foundation  i 

NOTICES 

Meetings: 
DOE/NSF  Nuclear  Science  Advisory  Committee,  934 
Engineering  Centers  Division  Advisory  Panel  934 
Federal  Network  Council  Advisory  Committee,  935 

Navy  Department  I 

NOTICES  I 

Environmental  statements;  availability,  etc.: 
Marine  Corps  Base,  Camp  Lejeune,  NC;  wastewater 
treatment  system  upgrade,  886 


'  Commission 

inn    Rd7  ' 


Nuclear  Regulatory  i 

PROPOSED  RULES 

Fee  schedules;  revision,  847 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

935 
Environmental  statements:  availability,  etc: 

Detroit  Edison  Co.,  935 
Regulatory  guides;  issuance,  availability,  and  withdrawal, 
937  I 

(2  documents]  I 

Applications,  hearings,  determinations,  etc.: 
Arizona  Public  Service  Co.  et  al.,  9^ 
Baltimore  Gas  &  Electric  Co.,  938 
Portland  General  Electric  Co.,  940 
Southern  California  Edison  Co.  et  al.,  941 

Pacicers  and  Stod^yards  Administration 

NOTICES 

Red  meat  packing  industry;  concentration  study  design,  875 

Public  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  National  Institutes  of  Health 

Railroad  Retirement  Board 

RULES 

Railroad  Unemployment  Insurance  Act: 
Sickness  benefits,  806 


Rural  Electrification  Administration 

RULES  I 

Electric  and  telephone  loans:     | 
General  and  pre-loan  policiesi  and  procedures  common  to 
insured  and  guaranteed  electric  loans,  1044 


UMI 


Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
941 

Meetings:  Sunshine  Act.  954 

Self-regulatory  organizations:  proposed  rule  changes: 
Government  Securities  Clearing  Corp.,  942 
National  Association  of  Securities  Dealers,  Inc.,  946 
Participants  Trust  Co.,  947 

Social  Security  Administration 

RULES 

Blood  donor  locator  service;  information  and  records 
availability;  correction,  956 

State  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Man  and  biosphere  program.  948 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
North  Dakota,  807 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Federal  Aviation  Administration;  National 
Highway  Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications,  948 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau;  Internal 
Revenue  Service 

tJnIted  States  Information  Agency 

PROPOSED  RULES 

Exchange  visitor  program: 
General  provisions;  and  training  programs 
Meetings,  859 

Veterans  Affairs  Department 

RULES 

Loan  guaranty: 
Lender  participation  fees,  827 

PROPOSED  RULES 

Vocational  rehabilitation  and  education: 
Veterans  education — 
Changing  programs  of  education,  865 

NOTICES 

Meetings: 

Wage  Committee,  952 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  952 
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Ttiis  section  of  «ie  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabitty  and  legal  effect,  most 
of  wttich  are  keyed  to  and  codified  in 
ttie  Code  of  Federal  f^egulations.  wtiich  is 
put>llstfed  ufKJer  50  titles  pursuant  to  44 
U.S.C.   1510. 

Tfw  Code  of  Federal  Regulations  is  aold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart354 

9CFRPart130 
[Docket  No.  91-135] 
RIN  0579-AA43 

User  Fees— Agriculturai  Quarantine 
and  Inspection  Services, 
Phytosanitary  Certificates.  Animal 
Quarantine  Services,  Veterinary 
Diagnostics,  Export  Health  Certificates 

AQCNCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMAftv:  We  are  amending  7  CFR  part 
354  and  9  CFR  chapter  I  to  establish  oser 
fees  for  certification,  inspection  and 
testing  services  we  provide.  TTiese  user 
fees  are  authorized  by  sections  2509  (b) 
and  (c)  of  the  Food.  Agriculture. 
Conservation  and  Trade  Act  of  1990.  as 
amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (21  U.S.C. 
136a)  and  by  the  Food,  Agriculture. 
Conservation,  and  Trade  Act 
Amendments  of  1991  (Pub.  L 102-237). 

The  effect  of  these  regulations  will  be 
to  require  certain  persons  to  pay  fees  for 
services  they  receive. 
EFFECnve  DATE  February  9. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  concerning  agricultural 
quarantine  and  inspection  (AQI),  plant 
inspections,  and  additional  inspections, 
contact  Charles  A.  Havens,  Chief 
Operations  Officer,  Port  Operations, 
PPQ.  APHIS,  USDA.  room  835,  Federal 
Building,  6505  Belcrestlload, 
HyaUsville.MD  20782,  301-436-8295. 

For  information  cooceming  animal 
imports  and  exports,  contact  Louise  R. 
Lothery,  Director,  Resource 


Management  Support  Staft  VS.  APHIS, 
USDA.  room  74a  Federal  Building,  GSOS 
Belcrest  Road,  HyattsviUe,  MD  20782, 
301-436-7517. 

For  information  concerning  veterinary 
diagnostka,  contact  Dr.  RobCTt  M 
Nervig.  Director,  National  Veterinary 
Services  Laboratory,  SftT,  APHIS. 
USDA,  1800  Dayton  Road.  P.O.  Box  844, 
Ames,  Iowa  SOOia  515-239-8266. 
SUPPLEMENTARV INFORMMTION: 

Background 

User  Fees  Authorized  Under  the  Form 
Bill 

The  Food,  Agriculture,  Conservation 
and  Trade  Act  of  199a  as  amended  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  [Budget  Reconciliation  Act)  and 
the  Food,  Agriculture.  Conservation,  and 
Trade  Act  Amendments  of  1991 
(technical  amendments),  referred  to 
below  Aa  the  Farm  Bill,  authorizes  the 
Secretary  of  Ap^uilture,  within  certain 
limits,  to  prescribe  and  collect  fees  to 
cover  the  cost  of  providing  certain 
agricultural  quarantine  and  inspectioB 
services.  The  services  are  "agricultural 
quarantine  and  inspection  services  in 
cormection  with  the  arrival  at  a  port  in 
the  customs  territoryvf  the  United 
States,  >  or  the  preclearance  or 
preinspection  at  a  site  outside  the 
customs  territory  of  the  United  States,  of 
an  international  passenger,  commercial 
vessel,  commercial  aircraft,  commercial 
truck,  or  railroad  car"  {section  2509  of 
the  Farm  Bill).  We  t«ler  to  these  services 
as  AQI  services. 

The  Farm  BilL  as  amended  by  the 
technical  amendments,  limits  the 
amount  of  money  which  APHIS  can 
collect  for  services  provided  in  certain 
categories.  One  category  is  user  fees 
collected  for  ^airport  inspection 
services,"  which  are  limited  to  $69 
million  in  fiscal  yev  1992  and  ^5 
million  in  fiscal  1993  "from  international 
airline  passeogers  and  commercial 
aircraft  operators."  (See  section  1015  of 
the  technical  amendments,  amending 
section  2509(a|(lKB)  of  the  Farm  Bill).  In 
addition,  the  Farm  Bill,  as  amended, 
states  that  "Feet,  including  fees  from 
intematioQal  airline  passengers  and 
commercial  aircraft  operators,  may  only 
be  collected  to  the  extent  that  the 
Secretary  reasonably  estimates  that  the 


'  The  Farm  Bill  define*  "cuf torn*  lenilory  of  ihe 
United  Stale*"  a*  "Jijhe  SO  State*,  the  Oiitrict  «r 
Columbia,  and  Puerto  Rico."  (tecttwi  2Saa(f)(2U 


amount  of  the  fees  are  commensurate 
with  the  costs  of  agricattural  qaanmtine 
and  inipectian  servioes  with  reapect  to 
the  dass  of  persons  or  entities  paying 
the  fees.  Costs  of  such  services  with 
respect  to  passengers  as  a  class  include 
the  cost  of  related  inspections  of  the 
aircraft"  (See  section  2S09(a)(l)(D)  of 
the  Farm  Bill,  as  amended.) 

The  Farm  Bill  establishes  a  fund  in  the 
Treasury  of  the  United  States,  known  as 
tiie  "Agricuhnral  Quarantine  Inspection 
User  Fee  Accoant"  [the  Account),  for  the 
Secretary  of  Agriculture  to  use  for 
qoarantioe  or  inspection  services.  All 
fees  collected  for  agricultural  quarantine 
and  inspectioa  services  are  to  be 
deposited  in  the  Account  Fees  collected 
within  a  calendar  quarter  are  to  be 
deposited  no  later  Aan  31  days  after  the 
close  of  that  quarter.  Tlie  Farm  Bill 
further  requires  the  Secretary  of  the 
Treasury  to  reimborse.  from  the 
Account  any  appropriation  acooonts 
that  incur  costs  associated  with 
agricultural  quarantine  services  for 
which  the  Secretary  of  Agricultme  is 
authorized  to  collect  user  fiees  and  "aU 
other  activities  carried  oat  by  the 
Secretary  at  ports  in  the  customs 
territory  o(  the  United  States  and  at 
preclearance  or  preinspection  sites 
outside  the  customs  territory  of  the 
United  States  in  connection  with  the 
enforcement  of  the  animal  quarantine 
laws."  (See  section  2509(aM3)(BMti)  of 
the  Farm  Bill,  as  amended). 

The  Farm  Bill  also  authorizes  the 
Secretary  of  Agriculture  "to  prescribe 
and  collect  fees  to  recover  the  costs  ol 
providing  for  the  inspection  of  plants 
and  plant  products  ofEered  for  export  of 
transiting  the  United  States  and 
certifying  to  shippers  and  interested 
parties  as  to  the  freedom  of  such  plants 
and  plant  products  from  plant  pests 
according  to  the  phytosanitary 
requirements  of  tfie  forei^  countries  to 
which  such  plants  and  plant  prodacts 
may  be  exported,  or  to  the  freedom  from 
exposure  to  plant  pests  while  in  transit 
through  the  United  States  *  *  *." 
(Section  2509(b)  of  the  Farm  Bill),  lids 
section  further  provides  that  "(t^ie 
Secretary  of  Agricultave  shall,  pursuant 
to  regulations  as  prescribed  by  the 
Secretary  of  Agriculture,  suspend 
performance  of  servioes  to  persoas  who 
have  failed  to  pay  such  fees,  late 
payment  penalty  and  accrued  interest." 

In  addition  to  the  above  authority,  the 
Farm  fiUl  authorizes  the  Secretary  of 
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Agriculture  to  "prescribe  and  collect 
fees  to  reimburse  the  Secretary  for  the 
cost  of  carrying  out  the  provisions  of  the 
Federal  Animal  Quarantine  Laws  that 
relate  to  the  importation,  entry,  and 
exportation  of  animals,  articles,  or 
means  of  conveyance"  (section 
2509(c)(1)  of  the  Farm  Bill). 

Further,  the  Farm  Bill  authorizes  the 
Secretary  "to  prescribe  and  collect  fees 
to  recover  the  costs  of  carrying  out  the 
provisions  of  [21  U.S.C.  114a.  as 
amended),  which  relate  to  veterinary 
diagnostics"  (section  2509(c)(2)  of  the 
Farm  Bill).  21  U.S.C.  114a  concerns 
control  and  eradication  of  livestock  and 
poultry  diseases.  Section  2509(c)  also 
provides  procedures  for  the  Secretary  to 
follow  in  the  case  of  nonpayment,  late 
payment  penalties,  or  accrued  interest. 
The  section  states  that  "(t]he  Secretary 
shall  suspend  performarice  of  services  to 
persons  who  have  failed  to  pay  fees, 
late  payment  penalty,  or  accrued 
interest  *  *  *". 

Section  2509(d)  of  the  Farm  Bill 
provides  in  addition  that  "(tjhe 
Secretary  may  prescribe  such 
regulations  as  the  Secretary  determines 
necessary  to  carry  out  the  provisions  of 
[section  2509]." 

Finally,  the  Farm  Bill  authorizes  the 
Secretary  "in  carrying  out  regulations 
prohibiting  or  restricting  the  entry  of 
materials  that  may  harbor  pests,  or 
diseases,  *  *  *  to  enter  into  agreements 
with  operators  or  owners  of  vessels  or 
aircraft  for  the  purpose  of  providing 
inspection  services  at  points  of  entry  in 
the  United  States  in  addition  to  the 
regular  or  on-call  basis  currently 
available  in  connection  with  such 
vessels  or  aircraft."  The  section  states 
that  such  agreements  shall  "provide  for 
the  payment  by  the  operator  or  owrner  of 
an  amount  determined  by  the  Secretary 
to  be  necessary  to  defray  the  costs  of 
providing  additional  service  pursuant  to 
such  agreement"  (section  2508  of  the 
Farm  Bill). 


Previously  Published  Regulations 

On  February  27,  we  proposed  to 
amend  7  CFR  parts  318,  320,  330,  352  and 
354  (56  FR  8148-8156.  Docket  No.  90- 
247),  to  establish  user  fees  for  services 
we  provide  in  connection  with  airline 
passengers  departing  Hawaii  and  Puerto 
Rico  for  other  parts  of  the  United  States, 
and  in  connection  with  the  arrival  at 
ports  in  the  customs  territory  of  the 
United  States  of  commercial  vessels, 
commercial  trucks,  commercial  railroad 
cars,  and  passengers  on  commercial 
aircraft.* 


We  made  a  portion  of  these 
regulations  final  in  a  document 
published  April  12. 1991  (56  FR  14837- 
14846,  Docket  No.  91-028).  It  covered 
user  fees  for  commercial  vessels, 
commercial  trucks,  commercial  railroad 
cars,  and  passengers  on  commercial 
aircraft  arriving  in  the  United  States 
from  outside  the  country.  We  began 
charging  user  fees  for  these  services 
May  13, 1991. 

The  second  fmal  rule  was  published 
April  23. 1991  (56  FR  18496-18502, 
Docket  No.  91-054).  It  covered  user  fees 
for  passengers  on  commercial  airlines 
departing  Hawaii  and  Puerto  Rico  for 
other  parts  of  the  United  States.  We 
originally  scheduled  these  regulations  to 
be  effective  August  1, 1991.  However,  in 
a  subsequent  document  published 
August  1, 1991  (56  FR  36724.  Docket  No. 
91-113),  we  postponed  the  effective  date 
until  October  1, 1991.  Then,  on 
September  30, 1991,  we  published  a 
document.  Docket  No.  91-138  (56  FR 
49389).  postponing  indefinitely  the 
effective  date  of  these  rules. 

Proposed  Rule 

On  August  7, 1991.  we  published  a 
document  in  the  Federal  Register  (56  FR 
37481-37499.  Docket  91-021)  in  which 
we  proposed  to  amend  7  CFR  part  354 
and  9  CFR  chapter  I  to  establish  user 
fees  for  certification,  inspection  and 
testing  services  we  provide.  Oh  August 
21. 1991.  and  September  24. 1991. 
documents  were  published  in  the 
Federal  Register  (56  FR  41805  and  56  FR 
48270)  making  various  corrections. 

The  services  for  which  we  proposed 
to  charge  an  APHIS  user  fee  fall  into 
five  categories. 

The  first  category  of  services  is  the 
inspection  services  we  provide  to 
commercial  aircraft,  both  aircraft 
arriving  at  a  port  within  the  customs 
territory  of  the  United  States  and 
aircraft  departing  Hawaii  or  Puerto  Rico 
for  other  locations  within  the  United 
States,  and  commercial  vessels 
departing  Hawaii  or  Puerto  Rico  for 
other  locations  within  the  United  States. 

The  second  category  of  services 
relates  to  the  issuance  of  phytosanitary 
certificates  for  plants  and  plant  products 
being  exported  from  the  United  States. 
These  certificates  are  issued  in 
accordance  withihe  regulations  at  7 
CFR  353.1.  They  certify  agricultural 
products  moving  from  one  country  to 
another  as  being  "free  from  quarantine 
pests,  and  practically  free  from  other 
injurious  pests." 

The  third  category  includes  services 
which  relate  to  the  export  or  import  of 


*  The  authority  for  the  proposed  regulation! 
concerning  paasengert  on  certain  domestic  airline 


flights  from  Hawaii  and  Puerto  Rico  was  31  U.S.C 
97(n.  not  the  Farm  Bill. 


animals  or  birds.  In  this  category  are:  (1) 
Services  provided  in  connection  with 
animals  or  birds  in  quarantine  facilities.  . 
including  Animal  Import  Centers 
operated  by  APHIS  and  privately- 
operated  facilities:  (2)  endorsing  health 
certificates  needed  to  export  animals  or 
birds;  (3)  inspecting  export  isolation 
facilities  for  animals  or  birds;  (4) 
inspecting  animals  and  birds  in  isolation 
facilities;  (5)  supervising  rest  periods  for 
animals  and  birds  prior  to  export:  and 
(6)  supervising  loading  and  unloading  of 
animals  or  birds  from  a  means  of 
conveyance. 

The  fourth  category  of  services  relates 
to  veterinary  diagnostics.  Veterinary 
diagnostics  is  the  work  performed  in  a 
laboratory  to  determine  if  a  disease- 
causing  organism  Is  present  in  body 
tissues  or  cells.  The  services  in  this 
category  are:  (1)  Performing  laboratory 
tests  required  to  import  or  export 
animals  or  birds;  (2)  conducting 
diagnostic  testing  on  tissue  samples 
referred  to  APHIS  by  State  animal 
health  officials  who  want  assistance  in 
establishing  or  confirming  a  diagnosis 
(referred  to  in  this  document  as 
reference  assistance  testing);  (3) 
providing  certain  diagnostic  reagents. 
Diagnostic  reagents  are  substances  used 
in  diagnostic  tests  to  detect  disease 
antibodies  by  causing  an  identifiable 
reaction. 

The  fifth  category  of  services  includes 
inspection  services  provided,  at  the 
request  of  operators  or  owners  of 
vessels  or  aircraft,  in  addition  to  regular 
or  on-call  services  currently  available  at 
points  of  entry  in  the  United  States. 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  period  ending 
September  6, 1991.  We  received  176 
comments  by  that  date.  They  were  from 
shipping  interests,  both  international 
and  domestic.  Members  of  Congress, 
airlines.  State  governments, 
representatives  of  agricultural 
industries,  importers,  exporters, 
veterinarians,  and  producers. 

This  document.  Docket  No.  91-135, 
covers  all  of  the  APHIS  user  fees  we 
proposed  in  our  proposed  rulemaking, 
except  (1)  the  user  fees  proposed  for 
inspecting  commercial  aircraft  and 
commercial  vessels  departing  Hawaii 
and  Puerto  Rico  for  other  parts  of  the 
United  States.  (2)  the  user  fees  for 
veterinary  diagnostic  services  and 
diagnostic  reagents,  and  (3)  the  user  fees 
for  export  health  certificates  for  animal 
products  and  byproducts. 

As  mentioned  above,  we  indefinitely 
postponed  the  effective  date  of  user  fees 
under  the  User  Fee  Statute  (31  U.S.C. 
9701)  for  agricultural  quarantine  and 
inspection  (AQI)  services  provided  in 
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connection  with  the  departure  of 
passengers  from  Puerto  Rico  and  Hawaii 
on  certain  domestic  airline  flights.  Since 
then,  Congress  has  passed  the 
Agricalture.  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  appropriations  act  for  fiscal 
year  1992.  This  Act,  among  odier  things, 
prohibits  APHIS  from  developing, 
establishing,  or  operating  any  user  fee 
program  for  agricultural  quarantine  and 
inspection  to  prevent  the  movement  of 
exotic  pests  md  diseases  from  Hawaii 
and  Puerto  Rico  as  authorized  by  31 
U.S.C.  9701.  Consequently,  we  plan  to 
public  documents  in  the  Federal 
Register  to  Mrithdraw  bodi  the  previous 
published  regulations  that  would  have 
established  user  fees  for  AQI  services 
provided  in  connection  with  the 
departure  of  passengers  from  Puerto 
Rico  and  Hawaii  on  certain  domestic 
airtine  flints,  and  that  part  of  our  recent 
proposed  rulemaking  concerning  user 
fees  for  inspecting  commercial  aircraft 
and  commercial  vessels  departing 
Hawaii  and  Puerto  Rico  for  other  parts 
of  the  United  Stales.  Our  reasons  for  not 
adopting  user  fees  for  veterinary 
diagnostic  services  and  diagnostic 
reagents  or  for  export  heal^  certificates 
for  animal  products  and  byproducts,  are 
explained  elsewhere  in  this  document. 

In  addition,  tedmical  amendments  to 
the  Farm  Bill  limit,  among  other  things, 
the  total  amount  of  money  we  can 
collect  in  user  fees  from  international 
airline  passengers  and  commercial 
aircraft  operators.  The  technical 
amendments  provide  that  the  cost  of 
services  with  respect  to  passengers 
include  the  cost  of  related  inspections  of 
the  aircraft  As  explained  below,  based 
on  these  amendments,  we  have  changed 
the  fee  we  proposed  for  aircraft 
inspection  services.  We  have  also 
recalculated  the  costs  to  be  funded  by 
the  passengers  fee. 

We  have  carefully  considered  all  of 
the  oonunents  we  received.  All  the 
comments  that  apply  to  the  user  fees 
made  final  in  this  document  are 
discussed  below  by  topic. 

General  Comments 

Increased  Oosts  to  Amis 

Some  commenters  pointed  out  that 
collecting  user  fees  will  raise  AWIIS's 
own  administrative  costs.  One 
commenter  charged  that  no  real  savings 
would  be  realized. 

We  agree  that  APHIS'S  administrative 
costs  will  rise  when  we  start  collecting 
user  fees.  However,  we  have  attempted 
to  minimize  the  increase,  which  is 
already  factored  into  the  proposed  fees. 

With  regard  to  savings  realized  by 
charging  user  fees,  the  intent  of  the  Farm 


Bill  was  not  to  save  money,  but  to  shift 
the  burden  of  paying  for  services  from 
the  general  public  to  the  recipient  of  the 
services.  We  believe  our  APHIS  user 
fees  accomplish  flris  goal. 

Public  v.  Private  Benefit 

Numerous  commenters  stated  that  we 
do  not  have  the  authority  to  charge  user 
fees  for  any  service  which  is  not  clearly 
a  "private  beneHt"  Other  comments 
stated  that  we  should  not  chaige  a  user 
fee  for  any  service  wluch  benefits  the 
public.  Many  of  these  comments 
referred  to  the  User  Fee  Statute  (31 
U.S.C.  9701],  which  provides  that 
agencies  "may  prescribe  regulations 
establishing  the  charge  for  a  service  or 
thing  of  value  provided  by  the  agency." 

We  are  making  no  changes  in  the 
proposed  regulations  based  on  these 
comments.  The  user  fees  we  are 
adopting  in  this  document  are 
authorized  by  the  Farm  Bill,  not  by  the 
User  Fee  Statute. 

Our  authority  under  the  Farm  Bill, 
which  is  explained  more  extensively 
above,  does  not  require  us  to  consider 
the  issue  of  private  or  public  beoe&ts  at 
all.  The  Farm  Bill  states  simply  that  we 
may  charge  a  uaei  fee  for  certain  listed 
services.  Whether  those  services 
provide  public  or  private  benefits,  or  a 
combination  of  the  twa  is  irrelevant 
under  the  Fans  Bill. 

Length  of  Comment  Period 

Numerous  comments  expressed 
dissatisfaction  with  the  length  of  the 
comment  period.  Many  of  these 
comments  requested  that  the  comment 
period,  which  was  30  days,  be  extended. 
As  we  explained  in  the  proposal,  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  must  institute  user  fees 
as  soon  as  possible.  Time  considerations 
do  not  allow  for  « longer  comment 
period.  We  believe  the  comment  period 
provided  was  reasonable  under  the 
circumstances.  Moreover,  the  fact  that 
we  received  176  comments  on  the 
proposal,  many  of  wluch  were 
extensive,  leads  us  to  believe  that  the 
comment  period  was  adequate. 

Use  of  Fees — Deficit  Reduction  versus 
Improved  APHIS  Service 

-  Many  comments  stated  that  AmiS 
user  fees  should  be  used  to  au^nent  the 
APHIS  budget  and  improve  services. 
Many  comments  also  stated  that  APHIS 
user  fees  should  not  be  used  for  general 
Federal  budget  deficit  reduction. 

All  user  fees  collected  under  the 
regulations  adopted  in  this  fmal  rule  will 
be  collected  under  authority  of  the  Farm 
Bill.  This  money  will  be  available  to 
APHIS  to  apply  direcfly  to  APHIS 
programs,  as  explained  above. 


The  Farm  Bill  does  not  require 
Congress  to  reduce  our  appropriation. 
Whether  to  increase  or  decrease  our 
funding  is  a  decision  made  by  Congress 
as  part  of  the  budget  process.  For  fiscal 
year  1992,  die  APHIS  appropriation  has 
been  reduced.  We  anticipate  that  the 
loss  of  direct  funding  will  be  made  up  by 
APHIS  user  fees  we  collect. 

Cost  Cutting  versus  User  Fees 

Several  commenters  suggested  that 
APHIS,  and  other  agencies  within  the 
Federal  government,  reduce  costs  and 
thereby  avoid  charging  user  fees.  We 
have  not  made  any  changes  based  on 
ftese  comments.  Implementing  user  fees 
is  not  a  substitute  for  cost-cutting.  We 
are  constantly  trying  to  reduce  costs  and 
minhnize  necessary  cost  increases.  Also, 
because  APHIS  user  fees  reflect  the 
actual  cost  of  providing  a  service,  up  to 
any  limit  which  may  have  been  imposed 
by  Congress,  if  we  can  reduce  the  cost 
of  a  service,  we  can  reduce  the  user  fee 
for  thai  service. 

Future  Review  and  Revision  of  User 
rees 

Many  commenters  stated  that  our 
proposed  fees  were  either  too  high  or 
too  low.  and  should  be  adjusted.  Otfaers 
stated  that  we  will  collect  mcmey  in 
excess  of  our  costs.  We  are  making  no 
changes  based  on  these  comments. 

We  have  determined,  using  the  best 
data  available,  the  cost  of  each  of  the 
services  for  which  we  will  charge  an 
APHIS  user  fee.  In  addition,  die  services 
we  provide  and  the  cost  of  providmg 
those  services  will  change  over  time. 
Therefore,  as  stated  in  our  proposal,  we 
intend  to  monitor  our  fees  throughout 
the  year  and  review  them  at  least 
annually.  We  will  propose  to  adjust  the 
fees  up  or  down  as  the  review  warrants, 
and  we  will  publish,  for  public  comment, 
any  proposed  fee  changes  in  the  Federal 
Re^ster. 

In  addition,  as  explained  elsewhere  in 
this  document,  through  technical 
amendments  to  the  Farm  BiU,  the 
amount  of  money  we  can  collect  in  user 
fees  for  certain  services  has  been 
limited.  Regardless  of  the  cost  of 
providing  these  services,  we  cannot 
collect  more  in  user  fees  than  albwed 
by  the  Farm  Bill 

Increased  Cost  of  Doing  Business 

Some  comments  stated  that  the  fees 
would  increase  their  cost  of  doing 
business.  We  realize  that  payment  of  the 
user  fees  will  increase  the  up-front  cost 
of  doing  business.  However,  «s  stated  in 
our  |>raposaL  having  the  user,  or 
immediate  recipient,  of  the  service  pay 
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for  it  directly  will  allow  a  reduction  in 
general  tax  receipts. 

General  Economic  Situation  and  Other 
Factors  To  Be  Considered 

Many  comments  objected  in  general 
terms  to  the  proposed  APHIS  user  fees. 
Many  maintained  the  proposed  APHIS 
user  fees  would  be  detrimental  to 
specific  industries,  such  as  international 
trade  in  horses,  lumber  exports,  tobacco, 
wool  exports,  semen  and  embryo 
transfer,  and  tourism.  Some  comments 
proposed  that  we  exempt  certain 
industries  or  classes  of  users  from  the 
proposed  user  fees.  Among  those 
mentioned  were  the  tobacco  industry, 
germplasm  industry,  "companion  animal 
(pet)"  owners,  and  food  animal 
producers.  Commenters  maintained  that 
our  user  fees  will,  discourage  "young" 
industries,  inhibit  exports,  and  harm 
small  businesses.  Commenters  also 
argued  that  we  should  consider  the 
current  economic  situation,  both  in  the 
United  States  and  abroad,  and  the 
financial  health  jof  affected  industries, 
before  adopting  APHIS  user  fees.  One 
commenter  suggested  that  instead  of 
user  fees,  we  should  implement  export 
credits  to  encourage  exports. 

We  are  not  exempting  any  industries 
or  businesses  from  APHIS  user  fees 
based  on  these  comments.  Because  of 
budget  constraints,  we  do  not  have  the 
option  to  charge  user  fees  which  recover 
less  than  the  full  cost  of  providing  a 
service.  If  we  did  so,  we  would  not 
collect  enough  money  to  support  the 
service.  However,  we  have  attempted  to 
minimize  the  cost  of  our  services, 
thereby  keeping  APHIS  user  fees  at  the 
lowest  possible  level.  In  addition,  we 
are  adjusting  our  proposed  user  fees  for 
phytosanitary  certificates,  which  will 
minimize  the  impact  on  shippers  of  "low 
value"  commercial  shipments. 


Roimding  of  Fees 

Several  comments  objected  to  our 
proposal  to  round  up  our  fees.  We  are 
not  making  any  changes  in  the 
regulations  based  on  these  comments. 
As  explained  in  our  proposal,  we 
"proposed  to  round  these  fees  up.  rather 
than  dowa  in  order  to  ensure  that  we 
collect  enough  revenue  to  cover  the 
costs  of  providing  these  services.  If  we 
were  to  round  down,  many  fees  would 
be  lower  than  the  cost  of  the  service.  As 
we  would  not  have  a  reserve  fund  (for 
non-AQI  services),  there  would  be  no 
funds  for  us  to  draw  on  to  make  up  the 
deficiency  (see  56  FR  37491)."  We 
cannot  recover  any  shortfall  by  charging 
a  higher  fee  for  another  service  i 
category.  ' 

Also,  as  we  stated  in  the  proposal,  we 
intend  to  review,  at  least  annually,  the 


user  fees  we  are  adopting  in  this 
document.  We  will  publish  any 
necessary  adjustments  in  the  Federal 
Register. 

Request  for  Delay  of  Effective  Date 

Many  other  comments  stated  that  the 
effective  date  of  the  regulations  should 
be  delayed.  Most  of  these  comments 
suggested  no  particular  length  of  time, 
but  one  requested  we  delay 
implementation  a  full  year.  One  other 
letter  suggested  that  the  proposed 
APHIS  user  fees  should  be  phased  in 
gradually  over  time. 

We  are  making  no  changes  based  on 
these  comments.  We  believe  publication 
of  our  proposed  regulations  has  given 
affected  persons  adequate  time  to 
prepare.  Also,  as  explained  in  this 
docket,  our  appropriation  for  fiscal  year 
1992  has  been  reduced.  We  must  begin 
collecting  APHIS  user  fees  to  continue 
providing  services  at  or  near  the  same 
level  as  provided  previously. 

Proliferating  User  Fees 

Several  comments  complained  that' 
federal  user  fees  are  proliferating. 
Unfortunately,  APHIS  has  not  control 
over  other  user  fees  which  may  be 
authorized  or  mandated  by  Congress. 

Calculation  of  Fees 

According  to  many  comments,  certain 
user  fees  as  proposed  are  too  high,  too 
low.  or  inconsistent  with  other  proposed 
user  fees.  Conmients  asserted  that  we 
did  not  include  su^icient  data  in  our 
proposed  rules  to  justify  our  proposed 
user  fees.  Comments  compared  our 
proposed  user  fees  with  fees  charged  by 
other  facilities  for  similar  services. 
Comments  also  questioned  whether  we 
should  include  certain  cost  factors,  for 
example,  agency-level  overhead 
charges,  in  calculating  fees.  Comments 
also  stated  that  we  would  recover  more 
money  from  our  proposed  fees  than  it 
costs  to  provide  APHIS  services. 

We  did  not  make  any  changes  in  the 
regulations  based  on  these  comments. 
The  proposed  APHIS  user  fees  were 
based,  in  part,  on  estimates  of  the  traffic 
volume  in  various  service  categories: 
Aircraft  arrival  air  cargo  inspection, 
vessel  inspection,  maritime  cargo 
clearance,  and  others.  Costs  were 
assigned  directly  to  a  category  when  the 
cost  directly  related  to  providing  the 
service.  Where  a  cost  benefits  all 
categories  of  service,  it  was  pro-rated 
among  the  categories  based  on  historic 
direct  labor  staff  hours. 

The  total  cost  in  each  service  category 
was  divided  by  activity  volume  to  arrive 
at  a  final  fee.  We  estimated  activity 
volume  for  1992  by  obtaining  data  for 
prior  years  from  the  Department  of 


Transportation.  Customs,  and  our  own 
records.  We  adjusted  these  figures  for 
anticipated  changes  in  volume,  based  on 
past  changes  and  on  current  world 
conditions  which  could  affect  volume, 
such  as  wars  and  economic  conditions. 
This  calculation  provided  the  "raw  fee." 

We  rounded  the  "raw  fees"  up  to  the 
nearest  quarter.  We  rounded  them  off  to 
simplify  collection  and  accounting.  We 
rounded  our  fees  up,  rather  than  down, 
because  if  we  were  to  round  down,  even 
if  only  by  pennies,  the  fees  would  not 
fully  recover  our  costs.  If  there  is  a 
shortfall  for  a  service  category,  we 
cannot  recover  it  by  charging  a  higher 
fee  for  another  service  category. 

The  technical  amendments  to  the 
Farm  Bill  provide  that  the  cost  of 
services  with  respect  to  passengers 
include  the  cost  of  related  inspections  of 
the  aircraft.  As  explained  below,  no 
changes  in  the  amount  of  the  passenger 
user  fee  are  necessary  to  efl'ectuate  this 
change. 

The  technical  amendments  to  the 
Farm  Bill  also  limit  the  amount  of  money 
APHIS  can  collect  in  user  fees  for 
certain  categories  of  services.  For  these 
services,  we  have  adjusted  our  user 
fees,  if  necessary,  to  a  level  that  would 
generate  no  more  money  than  allowed. 
We  will  monitor  receipts  monthly,  and  if 
it  appears  the  fees  will  exceed  the 
applicable  revenue  limitations,  we  will 
revise  our  fees. 

Each  service  category  was  considered 
separately.  Each  category  must,  through 
user  fee  receipts,  return  enough  money 
to  APHIS,  up  to  the  maximum  allowed 
for  certain  categories  under  the  Farm 
Bill,  to  cover  the  cost  of  providing  AQI 
services  to  that  particular  category. 
Therefore,  when  computing  fees  for  one 
category,  we  cannot  take  into  account 
the  amount  of  the  fees  calculated  for 
other  service  categories. 

We  would  like  to  point  out  that  as  a 
government  agency,  our  cost  categories 
for  providing  any  given  service  may  be 
similar,  but  not  the  same  as,  the  costs 
for  non-government  entities  to  provide 
the  same  service.  For  example,  both 
APHIS  and  any  non-governmental  entity 
have  personnel  costs.  But  APHIS,  unlike 
some  non-governmental  entities,  has  no 
advertising  cost.  However,  even  where 
cost  factors  are  the  same,  the  actual 
dollar  amounts  may  be  very  different. 

We  put  as  much  of  our  supporting 
data  in  the  proposed  rulemaking  as 
possible.  However,  it  was  not  possible 
to  publish  all  the  material.  Therefore,  as 
stated  in  the  proposed  rulemaking,  we 
made  it  available  for  inspection  at  our 
headquarters  in  Hyattsville,  Maryland. 
Only  one  individual  came  to  our  office 
to  inspect  the  supporting  data. 
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Relationship  of  User  Fee  to  Service 
Provided,  Risk  Posed,  or  Value  of  Item 
Receiving  Service 

There  were  several  comments 
suggesting  different  approaches  to  fee 
setting.  Comments  suggested  that  the 
higher  the  disease  or  pest  risk,  the 
higher  the  appHcable  user  fee. 
Comments  suggested  user  fees  be  tied  to 
the  duration  of  inspection  or  the  amount 
of  service  provided.  Comments  also 
suggested  that  user  fees  be  tied  to  the 
value  of  the  item  receiving  service.  For 
example,  one  commenter  stated  that 
someone  exporting  a  $40  box  of  plants 
should  not  have  to  pay  the  same  fee  for 
a  phytosanitary  certificate  as  the 
shipper  of  a  $20,000  load  of  lumber. 

We  have  carefully  considered  these 
comments. 

We  realize  that  the  degree  of  pest  or 
disease  risk  posed  by  individual  means 
of  conveyance  or  cargo  varies.  However, 
the  number  of  variables  which 
determine  the  actual  risk,  and,  therefore, 
determine  the  amount  of  service  or 
length  of  time  required  to  provide 
service,  is  virtually  infinite.  A  system 
which  attempted  to  account  for  the 
variables  would  be  unwieldy  and 
expensive  to  administer  and  would 
require  that  the  additional  expenses 
would  have  to  be  included  in  the  fee 
calculated.  We  are  making  no  changes 
in  our  user  fees  on  this  basis. 

The  service  we  provide  is  also  not 
directly  related  to  the  value  of  the  items 
being  inspected,  or  receiving  some 
service.  For  example,  using  the 
commenter's  example,  the  box  of  plants 
and  the  lumber  require  similar  APHIS 
inspection.  The  dollar  value  of  the  items 
being  inspected  is  not  directly  related  to 
the  time  or  effort  required  of  APHIS 
personnel  to  issue  a  phytosanitary 
certificate.  However,  there  is  an  indirect 
relationship.  As  we  stated  in  our 
proposed  regulations  (55  FR  37484),  it 
takes  APHIS  personnel  less  time  and 
effort  to  issue  a  certiHcate  for  a 
noncommercial  shipment  because 
shippers  usually  bring  the  items  to  the 
APHIS  office  to  b^  inspected.  This  is 
also  true  of  low  value  commercial 
shipments.  Therefore,  in  order  to  reflect 
this  difference  in  cost  to  APHIS,  we  are 
amending  the  regulations  to  charge  the 
same  user  fee  for  phytosanitary 
certificates  for  low  value  commercial 
shipments  as  for  phytosanitary 
certificates  for  noncommercial 
shipments.  We  are  specifying  in  the 
regulations  that  "low  value"  means  less 
than  $1,250. 

We  have  chosen  this  flgure  to 
distinguish  low  value  shipments  from 
others,  because  it  is  a  standard 
recognized  by  the  exporting  and 


importing  industry.  Most  shippers, 
brokers,  and  others  in  the  export 
business  are  also  importers,  or  are 
familiar  with  this  standard.  This 
includes  exporters  who  obtain 
phytosanitary  certificates  from  APHIS. 
All  importers  must  comply  with  the 
United  States  Customs  Service 
(Customs)  regulations.  Under  those 
regulations,  all  imported  goods  must 
"enter"  the  United  States.  This  is  true 
regardless  of  the  type,  quantity,  or  value 
of  the  goods.  However,  customs 
regulations  distinguish  between  minor, 
low  value  importations,  and  others.  Low 
value  importations  are  allowed  to  make 
"informal  entry"  into  the  United  States. 
This  requires  less  paperwork  and 
documentation,  and  processing  is  faster. 
Customs  regulations  state  that  to  qualify 
for  "informal  entry"  importations  must, 
among  other  things,  be  valued  at  less 
than  $1,250.  (See  19  CFR  143.21) 

In  connection  with  the  amendment, 
we  are  specifying  in  the  regulation  that 
commercial  shippers  can  take  advantage 
of  this  lower  user  fee  only  if:  (1)  The 
shipper  requests  the  lower  fee;  (2)  the 
items  to  be  inspected  are  the  same  ones 
identifled  on  the  phytosanitary 
certificate:  and  (3)  the  shipment  is 
accompanied  by  an  invoice  stating  that 
the  shipment  is  worth  less  than  $1,250. 

Discounts  and  Fee  Caps 

Several  comments  mentioned 
discounts.  Several  requested  discounts 
for  small  businesses.  One  asked  that  we 
give  discounts  to  large  businesses. 

Capping  APHIS  user  fees  was  also 
suggested  by  several  comments.  As 
pointed  out  by  a  commenter,  we  have 
fee  caps  already  in  place  for  loaded 
commercial  railroad  cars  [if  prepaid  for 
an  entire  year),  commercial  trucks  (if 
prepaid  for  an  entire  year),  and 
commercial  vessels  arriving  in  the 
United  States. 

In  addition,  as  explained  above,  since 
our  proposed  regulations  were  published 
on  August  7, 1991,  Congress  enacted 
technical  amendments  to  the  Farm  Bill. 
These  amendments,  among  other  things, 
limit  the  amount  of  revenue  APHIS  may 
collect  in  user  fees  for  airport  inspection 
services. 

We  have  carefully  considered  both 
the  comments  we  received  and  the 
amendments  to  the  Farm  Bill.  We  have 
determined  that  only  an  adjustment  to 
the  aircraft  inspection  user  fee  is 
necessary  to  stay  within  the  revenue 
limitations  imposed  by  the  amended 
Farm  Bill. 

Generally  speaking,  inspections  or 
other  services  for  a  small  entity  cost  the 
same  as  an  inspection  or  other  services 
for  a  large  entify.  The  service  provided 
is  not  related  to  the  size  of  the  business 


receiving  it.  Therefore  we  cannot  justify 
a  discount  based  on  size  of  the  business. 

The  commenters  are  correct  that  we 
already  have  fee  caps  in  place  for 
certain  means  of  conveyance  arriving  in 
this  country.  In  these  situations  the 
United  States  Customs  Service  or  some 
other  entify  is  collecting  APHIS'S  user 
fees  for  us.  As  explained  in  the  user  fee 
document  we  published  February  27, 
1991  (Docket  number  90-247, 56  FR 
8140-8156),  we  adopted  these  fee  caps  to 
make  our  user  fee  collection  regulations 
the  same  as  United  States  Customs 
Service's  regulations  which  applied  to 
the  same  users  and  which  were  already 
in  place.  To  do  differently  would  have 
created  needless  confusion  and  would 
have  raised  the  cost  of  our  services. 

However,  this  reasoning  does  not 
apply  to  any  of  the  user  fees  we 
proposed  adopting  in  our  user  fee 
document  of  August  7, 1991.  as  the 
United  States  Customs  Service  or  other 
entity  will  not  be  collecting  for  us  the 
AnilS  user  fees  proposed  in  that 
document.  Also,  our  proposed  user  fees 
were  calctilated  based  on  the  actual 
number  of  times  we  anticipate  a  service 
will  be  provided  during  one  year.  Our 
calculations  did  not  take  into  account 
fee  caps.  As  explained  above,  we  must 
recover  enough  money  from  APHIS  user 
fees  to  recover  the  full  cost  of  providing 
our  services.  Therefore,  we  are  making 
no  changes  based  on  these  comments. 

However,  we  are  amending  our 
proposed  user  fees  to  shift  passenger- 
related  inspection  costs  from  the  aircraft 
user  fee  to  the  airline  passenger  user  fee. 
We  have  also  recalculated  the  user  fees 
for  airport  inspection  services  pursuant 
to  the  technical  amendments  to  the 
Farm  Bill.  Therefore,  we  are  lowering 
our  proposed  user  fees  for  inspection  of 
commercial  aircraft  arriving  at  a  port  in 
the  customs  territory  of  the  United 
States.  The  user  fee  proposed  for  this 
service  was  $117.50.  The  final  amended 
user  fee  for  this  service  is  $76.75. 

We  still  must  collect  enough  in  user 
fees  to  cover  the  full  cost  of  providing 
services.  In  this  situation,  though  the 
total  amount  of  money  we  can  collect  is 
limited,  we  estimate  that  user  fees 
collected  for  these  inspections  will  cover 
our  costs.  As  explained  in  our  proposal 
of  August  7, 1991  (56  FR  37481-37499), 
our  proposed  user  fee  included  the  cost 
of  inspections  related  to  the  presence  of 
passengers  on  aircraft,  such  as 
inspection  of  the  passenger  cabin.  The 
cost  of  these  inspections  will  now  be 
covered  in  the  APHIS  user  fee  for 
aircraft  passengers.  That  fee  was 
adopted  April  12, 1991,  and  was 
effective  May  13, 1991.  The  passenger 
fee  was  not  originally  intended  to  cover 
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the  cost- of  these  services.  However,  the 
fee  was  rounded  up,  as  explained  in  the 
proposal,  and  therefore  will  generate 
some  extra  money.  We  believe  this 
extra  income  is  sufficient  to  cover  the 
cost  of  passenger-related  aircraft 
inspections.  Therefore,  the  airline 
passenger  user  fee  and  the  aircraft 
inspection  user  fee  together  should 
recover  enough  money  to  cover  the  full 
cost  of  airport  inspection  services  and 
stay  within  the  revenue  limitations  of 
the  Farm  Bill. 

Originally,  the  airline  passenger  user 
fee  covered  inspection  of  the  passenger, 
his  or.her  baggage,  and  all  related 
administrative  and  overhead  expenses. 
The  cost  of  these  services  was  Sa.73  per 
passenger.  In  addition  to  these  costs,  the 
airline  passenger  iiser  fee  will  now  also 
cover  inspection  of  the  aircraft  galley, 
including  garbage,  the  passenger 
compartment,  the  baggage  hold,  and  all 
related  administrative  and  overhead 
expenses.  The  cost  of  these  additional 
services  is  $0.25  per  passenger,  raising 
the  total  cost  of  passenger-related 
inspection  services  to  ^.98  per 
passenger.  In  both  instances,  the  fee  is 
rounded  up  to  $2.00  per  passenger. 

User  Fees  for  Services  During  Normal 
Business  Hours 

Many  comments  suggested  that  we 
should  not  charge  a  user  fee  for  any 
service  we  provide  during  normal 
business  hours.  We  are  sympathetic  to 
the  feelings  of  these  commenters. 
However,  charges  for  services  we 
provide  during  normal  business  hours 
are  exactly  the  services  for  whidi  the 
Farm  Bill  now  authorizes  us  to  charge  a 
user  fee.  However,  one  advantage  to  our 
charging  an  APHIS  user  fee  for  these 
services  is  that  we  will  be  able  to 
directly  apply  the  fees  to  fund  our 
programs  and  services.  The  Farm  Bill 
requires  that  APHIS  user  fees  be  applied 
to  APHIS  programs. 


User  Fee  or  Tax? 

Other  comments  stated  that  the 
APHIS  user  fee  is  a  tax,  not  a  fee.  We  do 
not  agree  with  this  comment  A  tax  is 
money  paid  to  support  general 
government  operations.  A  fee  is  money 
paid  for  a  speciric  service.  The  APHIS 
user  fees  herein  are  designed  to  recover 
and  fund  the  cost  of  providing  specific 
services.  As  such,  the  APHIS  user  fee  is 
a  user  fee,  not  a  tax. 

Advisory  Committee  I 

One  comment  suggested  that  as  part 
of  the  regulations  APHIS  should 
establish  an  Advisory  Committee  to 
monitor  operations  and  use  of  the 
APHIS  user  fee/review  performance  of 
APHIS.  We  are  taking  no  action  based 


on  this  comment  at  this  time.  The 
establishment  of  an  Advisory 
Committee  is  outside  the  scope  of  this 
rulemaking  proceeding. 

Economic  Analysis 

Of  the  many  comments  received,  one 
requested  that  "the  USDA  do  a  study  of 
how  much  the  proposed  user  fees  would 
produce  for  income  to  the  USDA  in 
relation  to  how  much  it  would  cost  the 
producers  in  lost  sales  or  reduced-priced 
sales  due  to  the  fees  *  *  *."  Another 
comment  asked  if  we  had  "engaged  in 
any  formal  systematic  effort  to 
determine  the  economic  impact  of 
(phytosanitary  certificate)  fees  *  *  *."  A 
third  commenter  stated  that  the 
preliminary  economic  analysis  did  not 
state  what  method  was  used  to 
determine  discounted  values  or  discuss 
the  monetary  ramlficationB  of  detecting 
a  foreign  animal  disease  before  it 
spread. 

In  our  proposed  rulemaking  we 
included  a  summary  of  our  preliminary 
economic  analysis.  That  analysis,  which 
was  made  available  for  public 
inspection,  includes  the  analyses  and 
information  the  commenters  request  As 
part  of  this  fmal  rule,  we  have  included 
a  summary  of  our  final  economic 
analysis.  That  analysis,  along  with 
numerous  other  documents  pertaining  to 
this  final  rule,  is  available  for  public 
inspection.  Documents,  including 
economic  analyses  performed  in 
connection  with  other  APHIS  user  fees 
may  also  contain  relevant  information 
and  are.  and  were,  available  for  public 
inspection.* 

Administrative  Procedure  Act 

One  comment  maintained  that  the 
proposed  regulations  violate  the 
Administrative  Procedure  Act  (5  U.S.C. 
553.  et  seq.)  because,  according  to  the 
commenter,  we  have  not  conducted  an 
adequate  cost  analysis.  We  believe,  as 
discussed  above,  that  we  have 
conducted  an  adequate  cost  analysis. 
The  analysis,  which  was  summarized  in 
the  proposed  rulemaking  (56  FR  37492- 
37493)  has  been  available  for  inspection 
since  the  rulemaking  was  published. 


*  General  tMdgpvund  documents  such  as  prior 
proposed  regulations,  comments  received  in 
response  to  proposed  regulations,  and  preliminary 
and  final  economic  aoalytcs.  can  be  inspected  at 
USDA.  room  1141.  South  Building.  14th  Street  and 
Independence  Avenue.  SW..  Washington.  DC. 
Economic  data  supporting  individual  APHIS  user 
fees  may  be  inspected  at  APHIS.  Budget  and 
Accounting  Oivisum.  User  Fee  Branch,  room  283, 
Federal  Building.  6S0S  Belcrest  Road.  HyaltsviUe. 
MD.  Both  ofTices  are  open  8  a.m.  to  4:30  p-in., 
Monday  through  Friday,  except  holidays. 


Miscellaneous  General  Comments 

One  commenter  pointed  out  that  a 
.  statement  in  our  proposed  rulemaking, 
that  the  regulations  would  have  no 
effect  on  the  family  (see  56  FR  37493). 
did  not  take  into  account  "the  many 
economic  problems  that  delays  in 
detection  of  an  important  disease 
outbreak  will  cause."  We  stand  by  our 
earlier  statement.  We  agree  with  the 
commenter  that  delay  in  detecting-an 
important  disease  outbreak  does  have 
economic  consequences.  However, 
those  consequences  are  spread  over 
society  and  the  economy  at  large.  Under 
our  proposed  regulations,  the  impact  on 
the  family  would  be  difficult  to  quantify, 
would  vary  depending  on  the  disease, 
the  amount  of  delay,  the  location  where 
the  disease  was  introduced,  and  a 
number  of  other  factors. 

Several  comments  noted  that  some 
foreign  governments  subsidize  exports 
indirectly  by  not  charging  for  tests, 
inspections,  or  export  certificates.  Some 
of  these  commenters  suggested  that 
APHIS  also  do  this;  and  that  our  charges 
will  put  American  businesses  at  a 
competitive  disadvantage. 

We  are  making  no  changes  in  the 
regulations  based  on  these  comments. 
We  have  no  basis  for  exempting 
shipments  destined  to  any  specified 
country  from  our  export-related  user 
fees.  Other  countries  require  various 
export  certificates,  which  in.  turn  require 
inspections  and  tests,  to  accompany 
plants  and  plant  products  and  animals, 
animal  products,  and  germplasm 
imported  into  their  countries.  We  issue 
certificates,  including  performing  tests 
and  inspections,  as  a  service  to 
exporters  in  this  country.  We  cannot 
provide  these  services  without  incurring 
various  costs.  Under  authority  of  the 
Farm  Bill,  we  can  recover  these  costs  by 
collecting  user  fees  from  those  who 
request  the  services. 

Whether  other  countries  should 
charge  their  exporters  a  user  fee  for 
issuing  various  health  certificates  is  a 
matter  for  the  governments  of  thuse  ^   . 
countries  to  decide.  Their  decisions 
have  no  bearing  on  whether  we  should 
charge  a  user  fee  for  the  same  services 
provided  by  us  in  the  United  States. 

One  comment  stated  that  we  should 
institute  a  user  fee  for  performing  the 
"pink  juice"  test  on  meat  transiting  the 
United  States.  This  is  a  test  designed  to 
help  ensure  that  meat  is  not  infected 
with  foot-and-mouth  disease  or 
rinderpest.  APHIS  requires  the  test 
under  9  CFR  94.4.  However,  as  the 
commenter  correctly  observed,  "it  is 
anticipated  that  transshipment  (of  meat 
subject  to  the  test)  would  occur  only 
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occasionally."  At  this  time  we  have  not 
calculated  a  user  fee  for  the  "pink  juice" 
test.  Any  user  fee  we  propose  to  adopt 
will  be  published  for  public  comment  in 
the  Federal  Register. 

One  comment  suggested  we  guarantee 
that  APHIS  always  maintain  staffing  at 
authorized  levels.  There  is  always 
turnover  among  staff,  and  time 
unavoidably  passes  before  replacements 
can  be  hired  and  start  to  work.  Also, 
hiring  freezes  and  local  shortages  of 
qualified  personnel  can  keep  staffing 
below  authorized  levels.  Therefore,  it  is 
not  possible  to  guarantee  constant 
staffing  at  authorized  levels. 

Proposed  Amendments  to  Title  7,  Code 
of  Federal  Regulations 

Movement  of  Plants  Without 
Phytosanitary  Certificates 

If  APHIS  adopts  user  fees  for 
endorsing  phytosanitary  certificates, 
according  to  one  comment,  some  people 
will  be  tempted  to  move  plants  out  of 
the  United  Stales  without  the 
certification  required  by  the  receiving 
country.  We  are  aware  of  this  possible 
problem.  However,  we  believe  the 
potential  loss  of  plant  shipments  and 
penalty  actions  taken  by  foreign 
governments  against  individuals  who 
attempt  this  will  deter  such  activities. 
For  these  reasons  we  are  making  no 
changes  in  the  regulations  based  on  this 
comment. 

Exemption  for  Exports  to  Canada 

Plant  exports  to  Canada  should  be 
exempt  from  APHIS  user  fees  for 
phytosanitary  certificates,  according  to 
one  commenter.  The  commenter  cited 
the  Free  Trade  Agreement  with  Canada 
as  their  reason. 

We  are  making  no  changes  in  the 
regulations  based  on  this  comment. 
Canada  requires  phytosanitary 
certificates  to  accompany  imported 
plants  and  plant  products.  We  issue 
certificates  as  a  service  to  exporters  in 
this  country.  We  cannot  provide  this 
service  without  incurring  various  costs. 
Under  authority  of  the  Farm  Bill,  we  can 
recover  these  costs  by  collecting  user 
fees  from  those  who  request 
phytosanitary  certificates.  The  Free 
Trade  Agreement  with  Canada  has  no 
bearing  on  APHIS  charges  for  services 
we  provide  to  American  citizens  in  the 
United  States. 

Issuance  of  Phytosanitary  Certificates/ 
State-Federal  Relationship 

Two  comments  questioned  whether 
we  will  charge  an  APHIS  user  fee  if 
State  personnel  perform  a  phytosanitary 
certificate  inspection,  but  APHIS 
personnel  issue  the  certificate.  One 


commenter  wanted  to  know  further  that 
if  APHIS  did  charge  a  fee  in  this 
situation,  how  we  would  split  it,  if  we 
would,  with  the  State.  The  answer  is 
that  we  would  charge  an  APHIS  user  fee 
in  the  situation  described,  but  we  would 
not  split  the  fee  with  the  State.  As 
explained  in  the  proposal  of  August  7, 
1991,  (56  FR  37484-37485),  we  will 
charge  the  applicable  APHIS  user  fee 
when  a  certificate  is  signed  by  APHIS 
personnel.  However,  the  State  has  the 
option  of  charging  its  own  fee  for  any 
services  it  provides.  This  is  true  even  if 
the  State  does  not  issue  a  certificate.  For 
example,  if  State  personnel  conduct  an 
inspection  for  a  certificate  signed  by 
APHIS  personnel,  the  State  may  charge 
a  fee  for  the  inspection.  State  fees  are 
allowed  under  7  CFR  354.3(g)(4). 

One  of  the  commenters  also  asked 
several  hypothetical  questions  about  a 
shipper  who  pays  for  a  block  of  Federal 
phytosanitary  certificates  at  an  APHIS 
office,  receives  the  required  inspection 
from  a  State  inspector,  and  the  State 
inspector  signs  a  certificate  from  the 
block.  The  commenter's  questions  all 
concerned  fees  associated  with  the 
certificate. 

However,  the  situation  described  by 
the  commenter  should  never  arise. 
Administrative  controls  over  issuance  of 
Federal  phytosanitary  certificates  do  not 
allow  block  certificates  to  be  signed  in 
any  office  other  than  the  one  where  the 
certificates  are  obtained.  For  example,  if 
a  shipper  pays  for  a  block  of  certificates 
in  APHIS'S  Portland,  OR,  office,  then  the 
shipper  must  get  each  certificate  in  the 
block  signed  by  an  APHIS  inspector 
from  our  Portland.  OR,  office.  An  APHIS 
inspector  from  our  Seattle,  WA.  office 
may  not  sign  the  certificate.  Neither  may 
any  State  inspector.  Likewise,  if  a 
shipper  obtains  a  block  of  phytosanitary 
certificates  from  a  State  office,  the 
shipper  must  return  to  that  State  office 
to  get  the  certificates  signed. 

Calculation  of  State  Fees  for 
Phytosanitary  Certificates 

Two  conunents  questioned  our 
statutory  authority  to  prescribe 
guidelines  for  Setting  State  fees  for 
phytosanitary  certificates. 

Our  authority  for  prescribing  fee- 
setting  guidelines  is  the  Talmadge-Aiken 
Act  (7  U.S.C.  450).  That  Act  provides 
that: 

In  order  to  avoid  duplication  of  functions, 
facilities,  and  peraoniel,  and  to  attain  closer 
coordination  and  greater  effectiveness  and 
economy  in  administration  of  Federal  and 
State  laws  and  regulations  relating  to  the 
marketing  of  agricultural  products  and  to  the 
control  or  eradication  of  plant  and  animal 
diseases  and  pests,  the  Secretary  of 
Agriculture  is  authorized,  in  the 


administration  and  enforcement  of  such 
Federal  laws  within  his  area  of  responsibility, 
whenever  he  deems  it  feasible  and  in  the 
public  interest,  to  enter  into  cooperative 
arrangements  with  State  departments  of 
agriculture  and  other  State  agencies  charged 
with  the  administration  and  enforcement  of 
such  State  laws  and  regulations  and  to 
provide  that  any  such  State  agency  which  has 
adequate  facilities,  personnel,  and 
procedures,  as  determined  by  the  Secretary, 
may  assist  the  Secretary  in  the 
administration  and  enforcement  of  such 
Federal  laws  and  regulations  to  the  extent 
and  in  the  manner  he  deems  appropriate  in 
the  public  interest. 

Further,  the  Secretary  is  authorized  to 
coordinate  the  administration  of  such  Federal 
laws  and  regulations  with  such  State  laws 
and  regulations  wherever  feasible.  However, 
nothing  herein  shall  affect  the  jurisdiction  of 
the  Secretary  of  Agriculture  under  any 
Federal  law,  or  any  authority  to  cooperate 
with  State  agencies  or  other  agencies  or 
persons  under  existing  provisions  of  law,  or 
affect  any  restriction  of  law  upon  such 
cooperation. 

As  explained  in  our  August  7. 1991, 
proposed  rulemaking,  issuance  of 
phytosanitary  certificates  is  a  Federal 
function  under  Federal  law  (7  U.S.C. 
147a)  and  regulations  (7  CFR  353.1  et 
seq.].  APHIS  inspectors  issue  many 
certificates  directly  to  exporters. 
However,  in  some  States  which 
cooperate  with  APHIS,  certain  State 
employees  are  designated  to  issue 
Federal  certificates.  Designated  State 
employees  issue  approximately  47 
percent  of  all  certificates.  These  State 
inspectors  are  vital  to  the  success  of  our 
program.  There  are  more  State 
inspectors  than  APHIS  inspectors,  and 
in  many  instances  they  are  able  to 
provide  services  more  efficiently, 
including  at  remote  portions  of  the 
country. 

To  ensure  that  United  States  plants 
and  plant  products  move  in 
international  commerce,  it  is  in  the 
public's  interest  that  AFfilS  cooperate 
with  States  to  ensure  that  phytosanitary 
certificates  are  issued. 

The  Secretary  of  Agriculture,  through 
APHIS.  l>elieves  that  one  aspect  of 
cooperation  with  the  States  is  to  allow 
them  to  recover  the  cost  of  services  they 
perform  in  issuing  phytosanitary 
certificates.  However,  we  also  believe 
that  administration  of  Federal 
regulations  concerning  issuance  of 
phytosanitary  certificates  should  be 
coordinated  with  the  States.  We  have 
the  authority  to  do  this  under  the 
Tahnadge-Aiken  Act.  One  aspect  of 
coordination  is  to  ensure  that  Federal 
and  State  fees  for  this  Federal  function 
have  a  similar  cost  basis.  Therefore,  we 
are  adopting  fee-setting  guidelines  for 
States  to  follow.  We  are  not  prescribing 
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each  individual  item  for  which  they  may 
charge  or  prescribe  the  exact  amount 
they  may  charge.  i 

Missing  Phytosanitary  Certificate  Fees 

We  received  one  comment  pointing 
out  that  we  did  not  include  a  user  fee  for 
re-export  certificates  for  noncommercial 
shipments.  As  explained  above,  we  are 
amending  our  proposed  regulations  to 
change  "noncommercial  shipments"  to 
"noncommercial  and  low-value 
shipments."  Where  it  is  clear  and 
appropriate,  we  will  use  the  new 
terminology  in  discussing  this  comment 

As  the  commenter  pointed  out,  we 
were  incorrect  when  we  stated  we  had 
never  issued  a  phytosanitary  certificate 
for  re-export  certificate  for 
noncommercial  shipments  (see  proposed 
rulemaking  published  on  August  7, 1991, 
56  FR  37484),  and  therefore  did  not  need 
to  propose  a  user  fee  for  the  service. 

We  do  in  fact  issue  phytosanitary 
certificates  for  re-export  of 
noncommercial  shipments,  though  they 
are  rare.  An  example  is  a  phytosanitary 
certificate  for  a  shipment  of  imported 
fruit  being  re-exported  by  the  United 
States  Department  of  Defense  to  a 
United  States  military  installation 
overseas. 

Based  on  this  comment  we  have 
decided  to  publish  a  proposed  APHIS 
user  fee  covering  phytosanitary  i 
certificates  for  re-export  of        | 
noncommercial  and  low-value 
shipments  in  another  document.  The 
proposed  user  fee,  which  we  will 
publish  as  soon  as  practicable,  will 
appear  in  the  Federal  Register  and  the 
public  will  be  invited  to  comment  on  it 

While  considering  this  comjnent  we 
also  realized  we  had  neglected  to 
include  an  AHilS  user  fees  in  our 
proposed  regulations  for  processed 
product  certificates  for  commercial 
shipments.  This  proposed  AI^S  user 
fee  was  explained  in  the  background 
portion  of  our  proposed  rulemaking  (see 
56  FR  37484)  and  a  proposed  fee  of 
$30.00  was  listed.  In  the  proposed 
regulations,  we  included  a  definition  of 
"processed  product  certificate."  but  we 
did  not  include  the  $30.00  user  fee  (see 
56  FR  37494.) 

Therefore,  we  are  amending  7  CFR 
354.3(g)(5)  to  add  a  $30.00  user  fee  for 
processed  product  certificates  for 
commercial  shipments. 

Efficiency  of  Issuing  and  Collecting  User 
Fees  for  Ph]rtosanitary  Certificates 

One  comment  stated  that  "[t]he 
necessity  for  issuing  phytosanitary 
certificates  expediently  has  not  been 
considered  The  proposal  does  not  offer 
any  viable  method  for  collecting  these 
fees*  •  •" 


UMI 


We  are  making  no  changes  based  on 
this  comment.  However,  we  agree  with 
the  comment  that  phytosanitary 
certificates  need  to  be  issued  efficiently 
and  user  fees  collected  efficiently.  Over 
the  years  we  have  developed  our  current 
system  for  issuing  phytosanitary 
certificates.  We  welcome  any 
suggestions  for  improving  it.  With  regard 
to  collecting  user  fees,  we  believe  the 
collection  system  we  proposed  is 
practical  and  efficient.  However,  it  is  a 
new  system.  We  will  be  working  to 
improve  it.  Again,  we  welcome  any 
suggestions. 

Conflict  with  California  Fee 

Under  authority  of  the  Torres  Bill,  the 
State  of  California  has  recently 
instituted  an  $85  fee  which  must  be  paid 
by  commercial  aircraft  arriving  in 
California.  Several  commenters  stated 
that  it  would  constitute  "double-billing" 
if  they  had  to  pay  both  the  California 
user  fee  and  th**  proposed  Federal  user 
fee.  We  do  not  agree,  and  have  made  no 
changes  in  the  regulations  based  on 
these  comments. 

The  California  fee  covers  the  cost  of 
providing  enhanced  AQl  inspections  in 
that  State.  An  APHIS  user  fee  is  not 
being  assessed  for  these  additional 
personnel.  In  calculating  the  APHIS  user 
fee,  the  inspection  cost  was  based  on 
the  level  of  funding  requested  in  the 
fiscal  year  1992  budget.  Therefore, 
carriers  are  not  being  double-billed  for 
inspection  services  provided  in 
California  because  \he  cost  of  the 
enhanced  inspection  was  excluded  from 
our  user  fee  calculations. 

Difference  in  User  Fees  for  Inspection  of 
International  and  Domestic  Aircraft 

Two  comments  asked  us  to  explain 
the  apparent  "discrepancy"  between  the 
proposed  user  fees  for  inspecting 
commercial  aircraft  arriving  in  the 
United  States  from  other  countries  and 
the  proposed  user  fee  for  inspecting 
commercial  aircraft  departing  Hawaii 
and  Puerto  Rico  for  other  pcu'ts  of  the 
United  States. 

As  explained  above,  we  are  not 
adopting  any  user  fee  at  this  time  for 
inspecting  aircraft  departing  Hawaii  and 
Puerto  Rico  for  other  parts  of  the  United 
States.  When  we  do  publish  a  document 
adopting  such  rules,  we  will  repeat  our 
explanation. 

The  proposed  user  fee  for  inspecting 
certain  domestic  aircraft  is  lower 
because:  (1)  The  scope  of  the  inspection 
is  narrower,  being  concerned  only  with 
certain  plant  materials,  as  opposed  to  all 
plants  and  plant  materials,  noxious 
weeds,  endangered  species,  certain 
animal  products  and  byproducts,  and 
other  items  under  APHIS  regulation:  (2) 


airlines  are  prohibited  from  accepting 
uncertified  regulated  cargos  without 
bringing  them  to  APHIS  for  certification; 
(3)  no  prohibited  materials  are  allowed 
on  the  aircraft;  therefore  no  garbage 
needs  to  be  monitored;  and  (4)  we  can 
control  materials  loaded  on  the  aircraft 
at  domestic  ports,  which  we  cannot  do 
at  foreign  ports,  because  we  have 
inspectors  stationed  at  domestic  ports. 
As  a  result,  we  can  charge  a  lower  fee 
for  inspecting  these  domestic  aircraft. 

Violation  of  International  Agreements 

Several  commenters  stated  that  our 
proposed  user  fees  fo^  inspection  of 
aircraft  arriving  in  the  United  States 
from  foreign  countries  would  be  in 
violation  of  various  international 
agreements.  The  agreements  mentioned 
by  commenters  were:  The  Convention 
on  International  Civil  Aviation  (Chicago 
Convention)  (Dec.  7, 1944,  61  Stat.  1180, 
3  Bevans  944);  the  International  Civil 
Aviation  Convention  (ICAO):  the 
General  Agreements  on  Trade  and 
Tariffs  (GATT);  Bermuda  2  bilateral 
aviation  agreement;  Air  Transport 
Services  Agreements  between  the 
United  States  and  Paraguay,. 
Switzerland  (11  Bevans  946],  the  Uhited 
Kingdom,  and  )apan  (Agreement  of 
August  11, 1952  (4  U.S.T  1948):  and  the 
United  States-Japan  Treaty  of 
Friendship,  Commerce  and  Navigation. 
We  have  carefully  reviewed  all  of  these 
agreements  and  have  determined  that 
no  changes  in  the  regulations  are 
necessary.  Each  agreement  is  discussed 
individually  below. 

Chicago  Convention.  Several 
comments  listed  the  Convention  on 
International  Civil  Aviation  as  being 
violated  by  the  proposed  APHIS  user 
fees. 

According  to  the  comments.  Article  15 
of  the  Convention  provides  that: 

Any  charget  that  may  be  imposed  or 
permitted  to  be  imposed  by  a  Contracting 
State  for  the  use  of  such  airports  and  air 
navigation  facilities  by  the  aircraft  of  any 
other  Contracting  State  shall  not  be  higher 

•     •     • 

(a)  •  •  • 

(b)  As  to  aircraft  engaged  in  scheduled 
international  air  services,  than  those  that 
would  be  paid  by  its  national  aircraft 
engaged  in  similar  international  air  services. 

Ail  such  charges  shall  be  published  and 
communicated  to  the  International  Civil 
Aviation  Organization  [ICAO]:  *  *  *  61  Stat 
at 1184-a5) 

According  to  the  commenters,  user 
fees  "other  than  those  related  to  airport 
and  airway  facilities  (are)  not 
contemplated  by  the  scheme  of 
international  regulations  of  dvil 
aviation."  This  commenter  also  states 
that  the  "network  of  international 
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aviatkm  agreements  obUgates  APHIS  to 
consult  with  the  Departments  of  State 
and  Transportation,  and  throng  those 
agencies  with  appropriate  foreign  ak 
transportation  officials,  regarding  the 
proposed  imposition  of  this  fee." 

We  do  not  believe  the  Chicago 
Convention  applies  to  APHIS.  The 
Convention  applies  to  "airport 
operator(s)  or  other  competent 
authorit(ies)."  APHIS  is  not  an  airport 
operator.  Neither  do  we  believe  APHIS 
is  an  "other  competent  authority"  within 
the  intended  meaning  of  the  Convention. 

We  also  do  not  believe  that  the 
"network  of  international  aviation 
agreements"  obligates  APHIS  to  consult 
with  other  Departments  of  the  Federal 
government,  as  suggested  by  the 
commenter.  However,  by  publishing  our 
proposed  rule  for  public  comment  in  the 
Federal  Register,  we  have  solicited 
comments  from  all  interested  parties, 
including  other  Departments  ot  the 
Federal  government  We  received  no 
comments  on  our  proposed  rules  from 
any  other  Federal  government  agency. 

ICAO.  One  commenter  states  that 
ICAO  Docmnent  9082/3  "specifically  • 
required  airport  operators  or  other 
competent  authorities  (eiiq)hasis  added 
by  commentei^  to  provide  adequate 
notification  (4  to  6  months]  when 
contemplating  the  imposition  of  new 
charges." 

As  explained  above  with  regard  to  tfia 
Chicago  Convention,  we  do  not  believe 
APHIS  is  either  an  "airport  operator 
(*  *  *)  or  (an)  other  competent 
authority"  witirin  the  intended  meaning 
of  Die  docoment.  laererare  we  do  not 
believe  this  document  applies  to  APHIS. 

GA7T.  The  GAIT  does  not  apply  to 
persons  or  necws  x^  conveyanoe;  ^ 
GATT  dees  apply  to  cai^go.  However, 
the  GATT  permits  oser  fees  inqiosed  on 
or  in  connection  with  importations,  for 
inspection  and  quarantine  services,  if 
such  fees  an  United  in  amount  to  die 
approximate  cost  of  the  eervioes 
rendered. 

Variou$  BilatatUAir  TYmaport 
Setvion  Agreements.  Based  on  the 
comments  we  received,  tt  appears  duit 
&e  aiany  biklsral  Air  Transport 
Services  Agreements  to  wWch  tte 
United  Statee  Is  a  party  are  similar,  tf 
not  identical  in  wording  and  contain 
virtually  the  sane  provisions,  in  this 
discussion  we  qaote  frmn  several 
different  agreements.  Itey  are 
representative  of  the  wordiag  and 
coBlBBts  of  die  other  agreoBents. 

The  Air  Tunspsrt  AgreemeBt 
betareen  tke  Ihaled  Stetee  end 
Switzerland  reqaiiee  that  neer  fees  he 
"estebbahed  at  isnsnnihli  and  non- 
discrieJeelBiy  teeeh.  conrisjai 
the  coats  of  pmviiiat  the  relevant 


services  and  facilities,  and  be  eqoitaUy 
apportioned  amoog  cat^ories  of  veers." 
According  to  the  comments,  the 
proposed  APHIS  user  fees  for  aircraft 
inspection  do  not  oieet  these  criteria. 

The  APHIS  nser  fees  do  not  violate 
this  agreement  It  is  not  dear  that  the 
APHIS  Bser  fees  proposed  are 
encompassed  by  this  provision  of  the, 
agreement  However,  even  if  tiiey  are, 
they  are  in  compliance.  As  explained 
elsewhere  in  diis  docimient  the  user 
fees  have  been  established  to  reflect  the 
cost  of  providing  certain  APHIS  services 
to  individual  users  of  those  services. 
Within  each  category  of  service,  the 
user  fee  is  the  same.  Under  these 
circumstances,  we  conclude  that  the 
APHIS  user  fees  meet  the  criteria  of  this 
agreement 

Accordingly,  to  another  commenter. 
APHIS  is  in  viohtion  of  the  Air ' 
Tran^iert  Agreeekent  between  the 
Unilad  Stales  and  the  United  Kingdom 
because,  among  other  things.  APHIS 
"failed  to  conselt  the  airlines  using 
(APHIS)  services  or  their  representative 
oiganizatians"  before  proposing  the 
APHIS  user  fee.  The  provision  wfaidi  the 
I  isaieisiiis  asserts  has  been  violated  is 
para^ph  W  of  Article  10  (TJ.A.S.  No. 
8461  at  KMl).  it  states:  "each 
Contracting  Party  shall  use  iU  best 
efforts  to  anooersge  the  competent 
charging  audiorities  and  the  airlines  to 
exchange  *  *  *  iirforraation." 

We  do  not  believe  APraS  is  in 
violation  of  any  requirement  to  report 
proposed  fees.  The  provision  in  question 
only  requires  diat  'iiest  efforts  (be  used] 
to  encourage  *  *  *  exchange"  of 
information.  This  does  not  appear  to  be 
a  requirement,  llierefore  we  do  not 
believe  APHIS  can  be  in  violation  of  it 

Uaited  States-Japan  Treaty  of 
Friendship,  Commerce  and  Navigation. 
According  to  a  coouunter.  the  United 
States-Japan  Treaty  of  Riendship, 
Commerce  and  Navigatioa  provides,  at 
paragraph  1,  Article  V.  diet 

Noitner  party  niafl  twe  unfeetonaUe  er 
uiscrininatefy  nessufst  Inst  wond  Impair 
tne  wfsOy  eoqutiefl  rt^'ti  er  tnlsrests  wftUB 
its  (sffHones  of  aefioiiais  and  ooBpeiiies  in 
the  other  Psrty  In  ne  entetfRises  wtnoi  Iney 
have  estafaliihed. 


The  cosyneBtar  bdieves  dMt  die 
proposed  APHIS 
clause  because  they  exceed  APHIS'S 
authority  and  era  Ihsrelora 
unrnesenshia  Asweheveenplained 
elsewdisss.  we  do  net  heUeve  the 
proposed  nssr 

under  Ihs  flan  Bdl  Thsesiore.  we  de 
notbelieee 
tfiis 


Nationahty  of  Airiines 

It  appears  that  several  commenlen 
believe  our  user  fees  will  apply  to  non- 
United  States  airlines,  but  not  to  United 
States  airiines. 

This  is  incorrect.  The  nationality  of 
the  airiine  is  irrelevant — we  will  impose 
APHIS  user  fees  on  all  aircraft  arriving 
in  the  United  States  from  other 
countries.  We  will  except  some  aircraft 
from  paying  user  fees,  as  listed  in  the 
regulations  (see  7  CFR  354.3(e)(2)). 
However,  the  exceptions  apply  to  any 
aircraft  which  meet  the  requirements, 
regardless  of  what  country's  flag  the 
aircraft  flies. 

User  Fees  Exemption  for  Commercial 
Aircraft  Arriving  in  the  United  States 
from  Canada 

One  commenter  objected  to  the 
"arbitrary  exemption  of  Canada"  from 
user  fees  proposed  for  commercial 
aircraft  arriving  in  the  United  States. 
According  to  the  commenter,  our 
explanation  that  aircraft  from  Canada 
"pose  little  animal  or  plant  disease  or 
pest  risk  to  the  United  States"  (see  56  FR 
37483)  was  unconvincing  because  the 
statement  likely  also  applies  te  aircraft 
from  Great  Britain,  Norway  and 
numerous  odier  countries"  which  are 
not  exeoqrted  fiom  the  proposed  user 
fees. 

We  do  not  agree  that  the  exemption  is 
arbitrary.  APHIS  applies  many 
quarantine  restrictions  on  plants  and 
animals  and  pl«it  end  animal  prodacts 
from  coentiies  other  than  Canada 
(inclwhng  those  mentioned  t^  the 
commenter).  By  contrast  very  few 
restrictions  apply  to  plants  and  animab 
and  plant  and  animal  products  from 
Canada.  In  addition,  because  of  dose 
cooperation  between  APHIS  and 
Agriculture  Canada,  only  materials 
which  can  be  imported  into  the  United 
States  mthoat  restrictions  are  allowed 
by  Canadian  sathorities  to  be  placed  on 
aircraft  leaving  Canada  for  the  United 
States.  Under  diese  circonstanoes  it  is 
not  necessary  for  APHIS  to  provide 
inspection  services  for  commercial 
aircraft  from  Canada,  and  AFlflS, 
therefore,  incen  no  e^yenses  for  such 
services. 

Double-Billing:  User  Pees  for  Aircraft 
Passenger  Inspertion  and  Aircraft 
Inspec^ea 

Several  comwsnts  expressed  ^ 
opiaien  thst  for  «s  to  charge  a  nser  fee 
for  foreign  aircraft  passenger  Inspe^ion 
(see  56  FB  li8Sr-148«,  user  fees 
effective  May  U.  1901)  end  e  nssr  fee  for 
inspection  of  the  aircraft  Itself,  Inchidiog 
casge.  to'^dedMe-hdhog."  We  do  not 
agree.  Passengera  pees  e  dtf  srent  risk  of 
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bringing  foreign  diseases  and  pests  into 
the  United  States  than  do  the  aircraft 
and  cargo  it  carries.  For  example, 
passengers  may  have  walked  through 
dirt  infested  with  parasites,  or  they  may 
be  carrying  infested  fruits  or  vegetables 
or  infected  meat  on  their  person  or  in 
their  baggage.  Aircraft  may  be  infested 
with  a  pest  which  has  escaped  from 
infested  cargo.  Aircraft  or  cargo  may 
need  to  be  fumigated  or  disinfected. 
Also,  passengers  are  responsible  for 
themselves  and  their  baggage;  the 
airline  is  responsible  for  the  aircraft  and 
the  cargo.  For  all  these  reasons, 
passengers  and  their  baggage  must  be 
inspected  separately  and  in  a  different 
manner  than  the  aircraft  and  its  cargo. 

It  is  also  relevant  that  passengers 
themselves  pay  the  APHIS  user  fees  for 
passengers.  Airlines  are  not  responsible 
for  paying  passenger  fees,  though  they 
collect  the  fee  along  with  the  price  of  the 
ticket,  taxes,  and  any  other  charges  that 
apply,  and  then  remit  the  APHIS  user 
fee  to  APHIS. 

In  addition,  APHIS  is  authorized 
under  the  Farm  Bill  to  charge  separate 
user  fees  for  inspecting  foreign  arriving 
commercial  aircraft  and  foreign  arriving 
commercial  aircraft  passengers. 

In  view  of  these  facts,  we  have 
decided  to  make  no  changes  in  the 
regulations  based  on  this  comment. 
However,  we  want  to  point  out  that  the 
APHIS  user  fee  for  aircraft  inspection 
has  been  recalculated,  and  lowered. 
Passenger-related  services,  such  as 
inspection  of  the  aircraft's  passenger 
compartment,  will  be  covered  by  the 
APlilS  passenger  user  fee.  This  change 
is  explained  more  fully  elsewhere  in  this 
document. 

Calculation  of  User  Fee  for  Aircraft 
Inspection 

Several  comments  questioned  the 
method  and  data  we  used  to  calculate 
the  proposed  APHIS  user  fee  for  aircraft 
inspection.  Commenters  raised  several 
issues.  One  observed  that  our 
administrative  cost  figure  for  air  cargo 
inspection  was  incorrect  in  the 
preliminary  economic  impact  analysis. 
The  commenter  is  correct  that  the  figure 
should  have  been  $1,250,000,  not 
$209,000,  as  we  reported  in  our 
preliminary  ecrmomic  analysis. 
However,  we  have  recalculated  our 
administrative  cost  figure  at  $179,000, 
based  on  ths  fact  that  aircraft  inspection 
user  fees  will  not  be  billed,  but  instead 
will  be  remitted. 

Among  other  things,  commenters 
stated  that  APHIS  will  receive 
"excessive"  revenue  from  aircraft- 
related  user  fees.  Some  provided  figures 
purporting  to  show  this. 


UMI 


First,  it  is  apparent  that  at  least  some  - 
of  the  commenters  incorrectly  included 
the  APHIS  user  fee  for  passenger 
inspection  as  an  aircraft  fee,  thereby 
inflating  the  apparent  impact  of  APHIS 
user  fees  on  airlines.  However,  the 
APHIS  user  fee  for  airline  passengers  is 
paid  by  passengers,  not  by  airlines. 

Second,  a  commenter  asked  what  we 
considered  user  fee  administrative 
costs.  As  we  noted  in  our  proposed 
rulemaking  (56  FR  37485).  user  fee 
administrative  eosts  include  the  cost  to 
develop,  implement,  and  properly 
account  for  AQI  user  fees.  These  are 
costs  we  would  not  incur  if  APHIS  did 
not  have  user  fees.  Activities  and  costs 
included  in  this  category  are  rate- 
development,  cost  artd  aircraft  tracking 
systems,  fee  collection  and  processing 
systems,  regulatory  processes,  and  audit 
functions. 

Third,  one  commenter  charged  that 
we  did  not  reveal  management  support 
costs  we  included  in  the  cost  of  program 
delivery.  We  believe  APHIS  clearly 
explained  that  the  cost  of  providing 
service  includes  program  delivery, 
program  support  and  agency  level'(or 
management  support)  costs. 
Management  support,  or  overhead  costs, 
are  appropriate  costs  to  include  in  user 
fees.  No  government  program  or 
business  entity  can  operate  without 
overhead,  and -including  such  costs  in 
pricing  goods  or  services  is  a  standard 
cost  accounting  principle. 

APHIS  conducts  a  variety  of 
activities,  including  the  AQI  program. 
All  our  activities  are  funded  through 
"line  item"  appropriations.  APHIS 
receives  no  direct  Congressional 
appropriation  for  program  support  costs. 
Each  APHIS  "line  item"  must  contribute 
to  administrative  support  in  order  to 
fund  costs.  In  the  past,  a  portion  of  all 
administrative  support  has  been  funded 
through  the  AQI  "line  item."  The  funding 
process  is  the  same  under  our  proposed 
user  fee  regulations.  All  AQI  user  fees 
include  amounts  to  support  the  AQI 
share  of  APHIS  administrative  costs. 

Fourth,  one  commenter  stated  that 
APHIS  has  included  various  "non- 
administrative"  program  delivery  costs. 
This  is  correct,  We  have  included  costs 
such  as  risk  analysis  and  methods 
development  which  directly  benefit 
users  of  AQI  services.  We  have 
documented  these  costs,  and  they  have 
been  made  available  for  public 
inspection. 

Fifth,  according  to  one  comment, 
"APHIS  has  overstated  the  costs  of  its 
AQI  services."  The  commenter  has 
calculated  a  cost  per  inspector  of 
approximately  $183,000  to  provide  AQI 
services.  We  do  not  agree  with  the 
figures  provided  by  the  commenter.  The 


commenter  has  estimated  $30  million  for 
APHIS  aircraft  clearance  costs.  At  the 
time  we  published  our  proposed  user 
fees,  we  estimated  our  costs  at  $23 
million.  However,  based  on  the  recent 
technical  amendments  to  the  Farm  Bill, 
explained  above,  and  the  fact  that 
aircraft  inspection  user  fees  will  not  be 
billed,  but  instead  remitted,  we  have 
recalculated  APHIS  aircraft  clearance 
costs  at  $18.8  million.  This  figure 
includes  amounts  forrecomputed 
administrative  costs  and  reserves.  The 
reserve  fund  will  remain  in  our  user  fee 
account  to  cover  expenses  when  user 
fee  collections  are  low. 

Finally,  one  commenter  stated  that 
our  data  is  from  1984  and  our  economic 
analysis  is  therefore  invalid.  As  we  have 
stated  elsewhere  in  this  document,  our 
user  fee  program  is  new.  In  the  past,  we 
collected  only  data  that  was  necessary 
for  AQI  program  operations.  Therefore, 
this  data  was  the  only  data  available 
when  we  developed  our  user  fees.  The 
data  came  from  many  sources,  including 
detailed  work  load  studies  from  1984. 
However,  contrary  to  the  comment,  we 
also  have  Workload  Based  Budgeting 
information  from  fiscal  year  1990  and 
APHIS  Work  Accomplishment  Data 
frt>m  1985  to  1990,  and  the  most  recent 
Department  of  Transportation  Air 
Travel  Statistics  available,  &t)m  1989. 

Reimbursable  Overtime  for  Arriving 
Commercial  Aircraft 

Several  comments  suggested  that 
aircraft  subject  to  the  commercial 
aircraft  user  fee  should  be  exempt  from 
overtime  charges. 

We  intended  to  exempt  aircraft  from 
overtime  charges  for  aircraft  inspection 
if  they  are  subject  to  the  commercial 
aircraft  user  fee.  This  will  be  true  no 
matter  what  time  of  day  the  aircraft 
arrives.  This  exception  is  similar  to  the 
exception  we  adopted  in  our  document 
of  April  12, 1991  (56  FR  14840). 
concerning  APHIS  user  fees  for  various 
AQI  services,  including  inspection  of 
passengers  arriving  in  the  United  States 
aboard  commercial  aircraft.  That 
exception  provides  that  airlines  will  not 
be  charged  reimbursable  overtime  fof 
required  passenger  inspection  if  the 
passenger  has  paid  the  APHIS 
passenger  user  fee  for  that  flight. 

With  one  exception,  charging 
overtime  for  cargo  inspection  would  also 
be  excessive,  as  the  cost  of  cargo 
inspection  performed  concurrently  with 
inspection  of  the  aircraft  is  already 
covered  in  the  AWIS  aircraft  user  fees. 
Chily  when  cargo  is  off-loaded  and 
inspected,  by  request  of  the  shipper  or 
aircraft  owner  or  operator  outside  of 
normal  business  hours,  is  reimbursable 
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overtuie  Justified.  We  are  addiog  a  new 
7  CFR  354.3(e)(5]  to  clearly  exea^t 
aircraft  from  reimbursable  overtime 
charges  for  aircraft  or  car^  iupection, 
if  the  aircraft  is  subject  to  tiie  AMIIS 
user  fee  for  iotarBatioaal  anivaU. 

The  rayilatian  will  be  applied  ai 
follows:  tf  an  aircraft  arrives  at  aigr 
hour,  evea  ootside  of  oormal  bMiness 
hours,  and  is  inspected  at  that  time,  the 
standard  APHIS  user  fee  for  aircraft  will 
apply.  If  the  cargo  is  inspected  at  that 
time,  or  is  off-loaded  and  inspected 
later,  but  daring  normal  business  houn. 
we  will  not  cheige  leimboisable 
overtim&  Hie  caigo  inspecticMi  is 
induded  in  the  aircraft  inspection  lee. 
However,  if  an  aircraft  arrives  and  is 
inspected,  bat  the  cargo  is  oS-loaded 
and  inspMted.  by  request,  outside  of 
normal  business  houis,  then 
reimbursable  overtime  charges  wHI 
apply  to  the  caigo  inspection.  Normal 
business  hours  are  8:00  am  to  4:30  pm. 
Monday  through  Friday. 

User  Fees  for  intransit  Aircraft 

Some  comments  questioned  how  tiie 
regidations  would  apply  to  intransit 
aircraft.  Implicit  in  these  comments  is 
the  issue  of  multiple  user  fees,  Aat  is, 
more  titan  one  user  fee  for  nie  same  trip. 
Intransit  aircraft  are  aircraft  which 
arrive  at  a  port  of  eiitiy,  without  going 
through  any  portion  of  the  Federal 
clearance  process,  whidi  inciodes 
APHIS,  United  States  Customs  Service, 
and  Immigration  and  Naturalization 
Service  iiispections  and  dearance,  and 
then  continues  to  another  destinatioB.  In 
the  airlme  industry,  this  type  of  stop  is 
known  as  a  "technical  st<^."  An 
example  wodd  be  an  ainaaft  «vhich 
lamh  for  refodfog  only— no  cargo  is . 
placed  on  the  airoraft  or  removed  from 
it.  no  passengers  get  on  or  off  die 
aircraft  no  crew  raenbers  get  on  or  off 
the  aircraft,  no  food  is  placed  on  the 
aircraft,  no  garbage  is  removed  bom  the 
aircraft.  In  ^ese  situations,  we  will  not 
charge  an  AP)-OS  user  fee.  We  have 
therefore  amended  tlte  regulations  to 
add  tins  exception  in  a  new  7  CFR 
354.3{e)(2Kvi). 

Mult^de  User  Fees 

Aircraft  arriving  in  the  United  States, 
and  the  cargo  Aey  cany,  may  be  sabiect 
to  multiple  inspections  as  tey  are 
processed  through  Federal  clearance 
prooechB«s.  Federd  dearance 
procedures  iachide  inspections  and 
dearanzs  by  APHIS,  the  Umled  States 
Custams  Service,  and  the  Iniiigrntfon 
and  Naturalization  Service.  Under  our 
proposed  regdatioos,  aA  each  port 
where  tiiey  ace  sul^ect  foAPHIS 
inqiection.  Ihey  wciddpay  the 
appropriate  APHIS  user  fiee. 


Reserve  Find 

A  few  oenments  stated  iuit  we 
shodd  not  estabMi  a  reserve  tod. 

We  iMve  made  no  changes  based  on 
tMs  comnent  11ieF«in  RH  attows  for  a 
"reasonsMe  balance"  in  the  AQI  wser 
fee  acoeant  Oar  reserve  fund  is 
consistent  wMi  tlie  dze  of  reserve  foads 
established  by  other  agendes  witMn  Hie 
Depeftment.  ^le  reserve  rana  wfll 
ensure  fiiat  AFfflS  has  sufficient 
operating  folds  in  cases  of  bad  debt, 
user  insolveBcy,  and  fluctuation  in 
activity  vdames. 

Miscellaoeaus  Cemaents  Concerning 
Title  7 

Several  ooamenters  suggested 
changes  in  regulations  whidi  are  not 
connected  wMi  tiie  proposed  AFfflS 
user  fees.  One  suggested  that  we 
estabUsh  a  standard  clearance  time  for 
aircraft.  Tte  commenter  contiaupd  to 
suggest  that  if  an  aircraft  was  not 
cleared  withhi  the  standard  tine,  it 
wodd  not  have  to  pay  the  AFHB  user 
fee. 

We  have  considered  this  oooHBeiit. 
We  ooacMe  that  sach  a  regdatfon 
would  be  inapfiropriate,  as  conditiaRS 
outside  oar  cootrd  affed  die  dearance 
time  of  individual  aircraft 

Missii^  Axwisions  in  I^oposed 
Regulations 

One  coBaent  stated  that  oar 
proposed  rulemaldng  did  not  address 
either  AFHiS's  plans  to  docansat  and 
subslaiMiate  its  fee  assessawnts  to 
carriers  (aiding  or  procedwes  far 
adaunkteative  appeals. 

We  afe  aiaking  ao  chaafes  in  the 
regdalfoas  based  on  this  oommeaL 
Proposed  7  CFR  a54J(e)(3)  contaiBS 
ruaimwents  far  curiecs  to  rsnit  user 
fees  to  APHIS.  We  did  not  propose  to 
bil  camera  for  die  APHIS  user  fees  they 
oare.  They  wdl  be  respcmsible  far 
remitting  the  corved  amoant  to  us.  We 
will  be  responsible  for  ensuring  the 
remittances  are  accurate.  We  currently 
maintain  records  of  aircraft  flints 
arriving  in  the  United  States  wdiich  are 
s^ied  to  our  inspection.  Also,  die  Debt 
CoUedfan  Act  of  iStt  (31  U.S.C  3717). 
referred  to  in  7  CFR  SS«J(eX3).  appbes 
to  user  fees  reaittad  by  carriers  to 
APHIS.  United  States  Department  of 
Agricakare  regafetions  inpfenentiag 
the  Debt  CoUeetiaa  Act  of  liB2  contaia 
provisions  far  adarinistrative  appfisls 
Those  re^rialiaBS  qipear  ia  7  CHI  S^ 
etaeq. 

Proposed  Amendments  to  Title  9,  Code 
of  Federal  Regdations  Definitions 


ini 


er  pointed  out  an 
I  definition  of  "export 


health  certificate".  The  commenter 
conactly  explained  that  export  health 
certificates  an  issued,  or  filled  in.  by 
USDA  accredited  veteriaahana,  whooi 
we  had  left  out  of  our  definitioa. 
However,  it  te  the  endMneaient  of  the 
certificate,  aet  ite  issuance,  for  which 
we  are  flsiag  to  charge  an  APHIS  user 
fee.  The  endorsement  indicates  that 
APHIS  offidaily  has  reviewed  dw 
certificate  and  believes  it  to  be  accurate 
and  rehaUa.  Ejqport  health  certificates 
are  endorsed  a^  by  APHIS 
veterinarians.  Therrfore,  we  are 
adjusting  the  definitian  of  "export  bedth 
certificate"  to  clarify  this.  The  new 
definition,  in  9  CFR  laai.  wiU  read  as 
follows: 

Export  health  certificate.  An  ofTicid 
document  endorsed  by  an  ARtlS 
veterinarian  which,  at  required  by  the 
importiag  OMOby.  stetes  that  aatewls  er 
bkda  to  be  exported  from  the  United  SUtes 
are  free  of  certain  diseeaee  and  peats. 

Import  versus  Export  Animd 
Quarantine  Fees 

A  large  nusaber  of  coamenters  asked 
whether  the  ddly  anind  qaarantiae 
charges  we  proposed  apiriied  txith  to 
a«»«»in»«  being  imported  into  the  Udted 
States  and  to  animals  t>eing  exported 
from  the  United  Slates,  or  only  to 
animals  being  ifl^wrted. 

We  proposed  to  charge  a  daily  aaer 
fee  for  animals  in  qoarantina.  TIm  only 
aaissaU  oSkially  in  "quarantine"  are 
aataals  being  imported  into  the  oeoniiy. 
Therefore,  these  are  the  only  animals  for 
which  an  APHIS  user  fee  will  be 
payable. 

However,  many  commenters  referred 
to  animals  being  hdd  in  isolatian  prior 
to  export  and  animals  resident  in 
artifidal  insemination  and  embryo 
transfer  centers,  as  being  in 
"quarantine."  Under  our  regdations. 
these  animals  are  not  technically  in 
"quarantine." 

To  diminate  any  possible  confusion, 
we  have  at"*"'^*^  the  heading  and  text 
of  9  CFR  130.4  and  130.5  to  refer  to 
"import-quarantine  facilities." 

Fee  for  Use  of  Entire  Quarantine 
Buihfing  at  Adrad  Import  Centers 

fo  our  proposed  regulations  we 

if^fi^  m  putwMunn  ■llnmiin|  iniportan. 

at  their  optioa.  to  utiltee  aa  entire 
AwMd  In^ort  Center  qaanntiac 
bdldiqg  and  pay  a  singfe  user  fee.  Tliis 
option  wodd  be  availaUe  only  for 
designated  bdUiaas.  In  our  Aagust  7. 
1891.  pespssd  wa  dt  signatwl  one 
buildif«  eadi  at  oar  Newteigh.  NY,  and 
Hondda.  HL  Aaind  Is^iort  Centers  as 
availaUe  forexchsive  uae. 
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We  received  one  comment  requesting 
that  we  not  designate  the  Honolulu,  HI, 
building  for  such  use.  The  commenter 
pointed  out  that  our  Animal  Import 
Center  in  Hawaii  is  small,  and  due  to 
the  high  demand  for  space,  allowing  one 
importer  to  utilize  an  entire  building 
would  deprive  numerous  other  importers 
of  any  opportunity  to  import  animals 
through  the  facility.  In  addition,  the 
space  in  the  building  we  proposed  to 
designate  for  such  use  has  already  been 
reserved  for  the  next  2  years. 

In  view  of  these  facts,  we  are 
amending  proposed  9  CFR  130.3  to 
delete  this  building  from  the  list  of 
designated  buildings.  If,  in  the  future,  we 
determine  that  this  or  some  other 
building  can  be  made  available  for 
exclusive  use,  we  will  propose  to  amend 
the  regulations.  '  i 

Daily  Fees  at  Animal  Import  Centers 

Another  commenter  wrote  to  say  that 
our  daily  fees  for  both  partridges  and 
large  birds  quarantined  in  our  Animal 
Import  Centers  are  too  high.  While  the 
commenter  presented  some  cost  figures 
for  feed,  he  did  not  take  into  account 
other  costs  which  we  must  recover 
through  APHIS  user  fees.  Therefore,  we 
are  not  adjusting  our  fee  schedule  based 
on  this  comment.  However,  as  explained 
elsewhere  in  this  document,  we  will 
review  our  fees  at  least  annually,  and,"  if 
we  determine  that  our  fees  for 
partridges  and  for  large  birds,  or  any  of 
our  other  fees,  are  either  too  high  or  too 
low,  we  will  propose  to  adjust  these  fees 
in  the  Federal  Register. 

Conflict  of  Interest  for  APHIS 

A  few  comments  questioned  whether 
APHIS  could  remain  impartial  or 
whether  there  would  be  a  conflict  of 
interest,  when  the  proposed  user  fees 
become  effective.  The  commenters  did 
not  give  specific  examples  of  potential 
conflicts  of  interest.  However,  the 
endorsement  of  export  certificates 
presented  to  APHIS  for  endorsement  are 
not  endorsed,  either  because  they  are 
incomplete,  incorrect,  or  have  other 
problems. 

When  our  user  fees  become  elective, 
we  will  collect  a  fee  only  for  actually 
endorsing  a  certiflcate.  If  a  certiflcate 
presented  to  us  cannot  be  endorsed,  we 
will  not  collect  an  APHIS  user  fee.  The 
commenter  appears  to  be  concerned  that 
the  potential  loss  of  revenue  will 
encourage  APHIS  employees  to  endorse 
certificates,  whether  correct  or  not. 
merely  to  collect  the  user  fee. 

While  this  may  be  a  potential 
problem,  we  believe  it  is  very  unlikely  to 
occur,  for  the  following  reasons.  First, 
Anns  employees  will  not  be  paid 
directly  from  the  user  fees  they  collect. 


Individuals  will  not  keep  any  fees  they 
collect,  as  suggested  by  one  comment, 
nor  will  salaries  be  dependent  on  the 
fees  collected.  In  addition,  employees 
will  have  no  knowledge  of  the  portion  of 
their  salaries  attributable  to  user  fee 
collections.  Second.  APHIS  employees 
are  responsible  for  maintaining  the 
value  of  APHIS  services  and  the 
Agency's  reputation.  Demand  for  some 
APHIS  services  would  decrease  if  such 
services  were  inferior  or  the  Agency's 
reputation  was  not  maintained.  Third, 
we  attempt  through  our  personnel 
system,  to  hire  and  retain  employees  of 
demonstrated  integrity.  Fourth  and 
finally,  endorsing  export  health 
certificates  which  should  be  refused,  or 
performing  any  other  service  in  a 
fraudulent  manner,  is  grounds  for 
dismissal. 

Financial  Questions  re:  User  Fees  for 
Endorsing  Export  Health  Certificates 

One  commenter  asked  questions 
about  export  health  certificates:  (1)  How 
much  additional  revenue  will  be 
generated;  (2)  how  many  additional 
employees  will  be  needed  to  account  for 
billing  and  collection;  and  (3)  will  any  of 
the  funds  be  used  to  hire  additional  staff 
where  needed. 

No  additional  revenue  will  be 
generated.  As  we  have  explained,  our 
appropriation  has  been  reduced.  The 
APHIS  user  fees  we  collect  will  replace 
the  lost  funds. 

Until  we  implement  these  proposed 
APHIS  user  fees,  we  will  not  know  if 
additional  staff  will  be  needed  or  not. 
For  example,  we  do  not  know  how  many 
users  will  choose  to  be  billed,  and  we 
therefore  cannot  predict  the  amount  of 
billing  work.  We  also  do  not  know,  if 
additional  staff  are  needed,  where  they 
might  be  needed.  We  will  have  to  wait 
until  the  user  fees  are  implemented  and 
assess  their  impact  We  intend  to  adjust 
our  staffing  as  necessary. 

Basis  of  User  Fees  for  Export  Health 
Certificates 

One  comment  asked  why  the  user  fees 
for  export  health  certificates  increase  as 
the  number  of  required  tests  increases. 
The  commenter  correctly  states  that  the 
"function  of  this  duty  does  not  change 
regardless  of  the  number  of  tests 
required."  That  is  true;  but  the  time  it 
takes  to  perform  the  duty  does  change. 
As  explained  elsewhere  in  this 
document  one  of  the  factors  we  used  to 
determine  the  user  fee  for  each  service 
is  the  amount  of  staff  time  it  takes  to 
perform  the  service.  Each  test  on  a 
certificate  must  be  verified.  Therefore, 
certificates  that  involve  more  tests  will 
require  more  staff  time,  and  therefore 


the  fee  for  endorsing  such  certificates 
will  be  higher. 

Determining  Correct  User  Fee  for  Export 
Health  Certificates 

One  commenter  asked  what  the  user 
fee  will  be  if  a  certificate  lists  several 
animals  not  requiring  the  same  number 
of  tests.  The  answer  is  that  the  user  fee 
is  the  fee  which  would  be  due  if  all  the 
animals  on  the  certificate  required  the 
same  nimfiber  of  tests  as  the  animal 
which  requires  the  greatest  number  of 
tests.  For  example,  if  5  animals  are 
listed  on  the  certificate  and  the  animal 
which  requires  the  greatest  number  of 
tests  requires  4  tests,  the  user  fee  for  the 
certificate  is  $41.50,  plus  $1.25  for  each 
of  the  additional  4  animals,  for  a  total 
$46.50.  We  have  amended  proposed  9 
CFR  130.6(b)  to  clarify  this. 

We  would  like  to  note  that  the 
situation  described  by  the  commenter  is 
very  rare.  Consequendy,  we  believe  this 
method  of  determining  the  fee  will  be 
the  easiest  to  administer  and  the  most       \ 
equitable.  The  reason  for  this  is  as 
follows.  There  are  certain  fixed  costs 
involved  with  issuing  an  export 
certificate  regardless  of  the  number  of 
animals  on  a  certificate.  Those  fixed 
costs  are  for  researching  the  test 
requirements  for  the  country  the  animals 
will  be  exported  to.  The  countries ' 
requiring  more  tests  require  more  time  to 
research  since  their  import  reqturements 
are  more  stringent  This  is  reflected  in 
the  way  the  fees  are  structured— with 
the  first  animal  on  the  certificate 
bearing  those  fixed  costs.  Therefore,  in  a 
case  where  there  are  animals  on  a 
certificate  requiring  different  numbers  of 
tests,  die  cost  for  the  animals  from  the 
country  requiring  more  tests  must  be 
used  in  order  for  APHIS  to  recover  the 
full  cost  of  issuing  the  certificate. 

Multiple  and  Overtime  Charges  in 
Connection  with  Export  Health 
Certificates 

One  commenter  asked  whether 
exporters  who  have  health  certificates 
endorsed  outside  of  normal  business 
hours  will  have  to  pay  reimbursable 
overtime  in  addition  to  the  export  health 
certificate  user  fee. 

Another  commenter  requested  that  we 
charge  only  one  AHilS  user  fee  if  an 
APHIS  veterinarian  endorses  the  export 
health  certificate  during  the  course  of 
supervising  or  inspecting  export 
animals,  lihe  commenter  is  concerned 
that  his  business  will  have  to  pay  two 
fees:  An  hourly  fee  for  the  inspection 
service  and  a  separate  fee  for  '■ 

endorsement  of  the  health  certificate. 

As  proposed,  our  regulations  required 
two  fees— one  user  fee  for  the  inspection 
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and  another  user  fee  for  the 
endorsement.  Depending  on  when  the 
inspection  was  conducted,  reimbursable 
overtime  could  apply. 

We  have  carefully  considered  these 
comments  and  have  decided  to  amend 
proposed  9  CFR  130.6  by  adding  a  new 
paragraph  (c).  The  regulations  will  now 
provide  that  if  an  APHIS  veterinarian 
endorses  an  export  health  certificate  in 
the  course  of  conducting  supervision  or 
inspection  services  concerning  the 
export  animals  listed  on  the  certificate, 
only  the  hourly  rate  will  apply.  We  will 
not  charge  a  separate  APHIS  user  fee  for 
the  endorsement.  However,  under  our 
regulations,  if  the  export  health 
certificate  is  endorsed  at  another  time, 
not  during  the  course  of  supervision  or 
inspection*8ervices  described  above,  a 
separate  APHIS  user  fee  will  apply  to 
the  endorsement.  Similarly,  if  inspection 
or  supervision  services  are  conducted 
outside  of  normal  business  hours, 
regardless  of  whether  or  not  the 
veterinarian  endorses  a  health 
certificate  at  that  time,  the  reimbursable 
overtime  hourly  rate  will  apply. 

User  Fees  for  Endorsing  Export  Health 
Certificates  for  Semen  and  Embryos 

Numerous  commenters  needed 
clarification  regarding  APHIS  user  fees 
for  endorsing  export  health  certificates 
for  semen  and  embryos.  Commenters 
were  obviously  confused  by  our 
explanation  and  some  were  unclear 
what  fee  would  be  due  for  these 
certificates.  Commenters  also  explained 
why  they  believe  the  user  fee  we 
proposed  for  these  certificates  should  be 
calculated  differently  than  the  user  fees 
we  proposed  for  other  export 
certiHcates.'Some  commenters 
suggested  other  approaches. 

We  have  carefully  reviewed  all  of 
these  comments.  We  must  agree  that  the 
explanation  we  published  in  our 
document  of  August  7, 1991,  was 
confusing.  Also  in  light  of  the  comments 
we  received,  we  believe  we  should 
reconsider  our  approach  to  calculating 
the  fee  for  these  export  health 
certificates. 

Therefore,  we  are  not  including  in  this 
final  rule  a  user  fee  for  export  health 
certificates  for  animal  semen  or 
embryos.  We  will  reconsider  this  issue 
and  will  publish  a  new  proposal  for 
public  conunent  in  the  Federal  Register 
as  soon  as  feasible. 

In  connection  with  this  issue,  one 
commenter  wanted  to  know  whether 
semen  and  embryos  are  animal  products 
or  animal  byproducts.  We  do  not  under 
these  regulations,  consider  semen  and 
embryos  to  be  eiUier  animal  products  or 
byproducts. 


User  Fees  for  Endorsing  Export  Health 
Certificates  for  Animal  Products  and 
Byproducts 

We  did  not  receive  any  comments 
which  specifically  addressed  our 
proposed  user  fee  for  export  health 
certificates  for  animal  products  and 
byproducts  (see  proposed  9  CFR 
130.6(a).)  However,  as  we  explained 
above,  at  least  one  commenter  was 
confused  as  to  whether  semen  and 
embryos  were  animal  products  or 
byproducts,  and  other  comments  we 
received  indicated  that  our  explanations 
concerning  semen  and  embryos  was  not 
clear. 

These  comments  indicate  to  us  that 
there  may  be  general  confusion 
concerning  this  issue.  Rather  than 
adopting  a  user  fee  which  may  not  be 
clear  to  the  public,  we  have  decided  to 
reconsider  our  proposed  user  fee  for 
export  health  certificates  for  animal 
products  and  byproducts,  and  have 
deleted  all  references  to  such  animal 
products  and  byproducts  in  this  final 
rule.  We  will  publish  a  new  proposal  for 
public  comment  in  the  Federal  Register 
as  soon  as  feasible. 

Billing  for  Export  Health  Certificates 

One  comment  stated  that  requiring 
export  health  certificates  to  be  paid  for 
at  the  time  of  endorsement  would  be 
extremely  inconvenient  for  many  users. 
We  have  considered  this  comment,  and 
have  decided  to  amend  the  proposed 
regulations  to  provide  optional  billing 
for  users  who  meet  certain  criteria  (see  9 
CFR  130.S0(a)(6)). 

Under  the  amended  regulations,  users 
who  request  export  health  certificates 
may  either  pay  for  the  certificates  at  the 
time  of  endorsement,  or  if  they  have 
established  an  acceptable  credit  history, 
as  determined  by  APHIS,  may  choose  to 
be  billed  for  the  service.  These 
requirements  are  similar  to  those  which 
apply  to  overtime  services  at  border 
ports,  sea  ports,  and  airports  under  7 
CFR  354.1  (c).  If  a  user  chooses  to  be 
billed,  we  will  endorse  its  certificates 
and  bill  the  user  at  the  end  of  the  month 
in  which  services  are  rendered.  Payment 
will  be  due  within  30  days  after  receipt 
of  the  bill.  If  bills  are  not  paid  within 
that  time,  we  will  take  action  under  9 
CFR  130.51. 

User  Fees  for  Diagnostic  Reagents  and 
for  Services  at  the  National  Veterinary 
Services  Laboratories  and  the  Foreign 
Animal  Disease  Diagnostic  Laboratory 

We  received  numerous  conunents 
objecting  to  the  proposal  to  charge  user 
fees  for  tests  performed  at  the  National 
Veterinary  Services  Laboratories 
(NVSL)  and  the  Foreign  Animal  Disease 


Diagnostic  Laboratory  (FADDL).  Many 
commenters  also  objected  to  the 
proposal  to  charge  for  diagnostic 
reagents  obtained  fit)m  NVSL 

Some  commenters  believe  NVSL  and 
FADDL  services  will  deteriorate  or  be 
curtailed  because  APHIS  is  imposing 
user  fees  for  tests  and  reagents.  Several 
comments  expressed  the  opinion  that 
the  proposed  user  fees  for  reference 
assistance  testing  are  not  comparable  or 
consistent  with  the  fees  proposed  for 
import  and  export  testing. 

Some  commenters  felt  that  if  NVSL 
charges  for  program  disease  tests, 
people  will  stop  using  NVSL  for  these 
tests  and  NVSL  will  no  longer  get  the 
data  it  needs  to  compile  its  statistics. 
These  commenters  are  concerned  that  if 
practitionars  and  laboratories  stop 
requesting  reference  assistance  testing 
from  NVSL,  valuable  data  will  be  lost 
and  the  NVSL  will  not  be  able  to 
continue  effective  surveillance  of 
disease. 

One  commenter  is  of  the  opinion  that 
the  NVSL  will  become  increasingly 
dependent  on  user  fees  for  its  funding, 
and  will,  as  a  result,  "perform  more  and 
more  of  the  procedures  whereby  it 
generates  the  fees  it  needs  to  operate  at 
the  expense  of  diagnostic  investigation 
and  new  method  development." 

One  commenter  expressed  concern 
that  "when  it  becomes  widely  known 
that  NVSL  is  charging  fees  which  cover 
the  full  cost  of  diat  lab's  operation,  there 
*  *  *  will  be  a  push  from  State  officials 
for  a  similar  fee  structure  in  the  State 
diagnostic  labs."  According  to  the 
conunenter,  this  would  mean  a  tripling 
of  charges  for  animal  disease  diagnostic 
testing  in  his  State.  He  is  concerned  that 
animal  owners  could  not  afford  such  an 
increase. 

After  considering  these  comments,  we 
have  decided  not  to  adopt,  at  this  time, 
the  user  fees  we  proposed  for  NVSL  and 
FADDL  test  services  and  for  diagnostic 
reagents  obtained  from  NVSL  Proposed 
9  CFR  130.9  through  130.12  are  therefore 
not  included  in  this  final  rule. 

We  will  consider  further  the 
comments  we  received  on  this  issue  and 
decide  what  action  to  take  as  soon  as 
feasible. 

Misellaneous  Comments  Concerning      ' 
Title  9 

A  commenter  questioned  why  credit 
cards  cannot  be  used  at  Veterinary 
Services  Area  Offices  to  pay  APHIS 
user  fees.  At  this  time.  Veterinary 
Services  Area  Offices  ar«  not  equipped 
to  accept  credit  card  payments.  If  in  the 
future  this  changes,  we  will  amend  the 
regidations  to  reflect  that  fact 
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One  commenter  inquired  if  proposed  9 
CFR  130.7  applies  to  "semen  storage  or 
distribution  sites  or  the  sealing  of  semen 
for  international  shipment."  As  of  this 
time  we  have  not  proposed  any  APHIS 
user  fees  as  described  by  the 
commenter.  Proposed  9  CFR  130.7  does 
not  apply  to  these  services. 

A  commenter  stated  that  we  should 
include  an  APHIS  user  fee  for  inspecting 
animals  crossing  our  land  borders  with 
Canada  and  Mexico.  In  fact,  we  are 
considering  f  jch  an  APHIS  user  fee.  A 
documeiit  proposing  that  and  other  user 
fee!>  will  be  published  in  the  Federal 
Reijister  as  soon  as  feasible. 

Several  commenters  suggested 
changes  in  regulations  which  are  not 
connected  with  the  proposed  APHIS 
user  fees.  One  change  relates  to 
reserving  quarantine  space  at  Animal 
Import  Centers.  We  are  considering  this 
request.  If  we  determine  that  an 
amendment  to  the  regulations  is 
warranted,  we  will  publish  proposed 
regulations  in  the  Federal  Register  as 
soon  as  feasible. 

One  commenter  expressed  concern 
that  many  State  agencies  would  be 
unable  to  comply  with  the  30-day 
payment  limitation  we  proposed.  The 
commenter  stated  that  it  is  "unworkable 
•  *  *  given  the  restrictions  of  working 
within  a  State  system  subject  to  fiscal 
deadlines  etc." 

Since  thirty  days  is  the  standard  time 
allowed  for  bill  payment,  we  will  not 
change  the  proposed  regulations  at  this 
time.  If  we  find  that  in  practice  30  days 
is  impractical,  we  will  consider 
extending  the  amount  of  time  we  allow 
for  payment. 

Additional  Changes  to  the  Regulations 

We  have  made  minor  non-substantive 
changes  for  clarity. 

We  are  also  amending  proposed  7 
CFR  354.3(i)  and  proposed  9  CFR  130.50 
to  clarify  diat  we  will  accept  payment 
only  for  the  exact  amount  due.  Most  of 
our  offices  are  not  equipped  to  make 
change.  Therefore  we  cannot  accept  any 
payment,  including  checks,  which  is  for 
other  than  the  exact  amount  due. 

In  order  to  clarify  that  we  are 
charging  a  user  fee  for  "endorsing" 
export  health  certificates,  we  are 
amending  proposed  9  CFR  130.6  to 
insert  "endorsing"  in  the  heading,  and  to 
replace  the  word  "issued"  with  the  word 
"endorsed"  in  the  text  of  that  section. 

We  are  also  amending  proposed  9 
CFR  130.8  to  clarify  our  intention  that 
"an  inspection"  includes  a  bundle  of 
related  services — the  inspection  itself, 
testing;  and  supervision  services.  We 
are  revising  the  first  sentence  in 
proposed  9  CFR  130.8(a)  to  read;  "If 
inspection  services,  including 


inspectikm,  testing,  and  supervision 
services,  are  performed  outside  the 
United  States,  in  accordance  with  this 
title,  and  the  regulations  do  not  contain 
a  provision  for  payment  of  the  cost  of 
the  service,  the  person  requesting  the 
service  must  pay  a  user  fee  under  this 
section." 

Executive  Order  12291  and  Regulatory 
FlexibiBty  Act 

In  accordance  with  Executive  Order 
12291,  it  has  been  determined  that  this 
rule  is  part  of  a  series  of  documents 
which  are  being  considered  as  a  "major 
rule."  This  final  rule  is  one  of  several 
rules  requiring  certain  persons  to  pay 
user  fees  for  APHIS  services  they 
receive.  We  have  already  published,  in 
two  separate  documents,  final  rules 
adopting  user  fees  for  various 
passengers  and  means  of  conveyance. 
One  final  rule  covered  user  fees  for 
commercial  vessels,  commercial  trucks, 
commercial  railroad  cars,  and 
passengers  on  commercial  aircraft 
arriving  in  the  United  States  from 
outside  the  country.  It  was  published 
April  12, 1991  (56  FR 14837-14846),  and 
was  effective  May  13, 1991.  The  other 
final  rule  covered  user  fees  for 
passengers  on  commercial  airlines 
departing  Hawaii  and  Puerto  for  other 
parts  of  the  United  States.  It  was 
published  April  23, 1991  (56 18496- 
18502).  As  explained  above,  its  effective 
date  has  been  postponed  indefinitely. 

The  Final  Regulatory  Impact  Analysis 
indicates  that  the  implementation  of 
user  fees  on  the  three  service  categories 
(inspection  of  international  commercial 
aircraft,  issuance  of  phytosanitary 
certificates,  and  export/import  of 
animals  and  birds)  is  expected  to  save 
taxpayers  over  $26  million  per  year.  The 
total  discounted  value  at  10  percent  over 
5  years  is  estimated  to  be  about  $108 
million.  Total  administrative  costs  to  the 
Department  associated  with  fee 
collection  for  the  inspection  of 
international  commercial  aircraft  and 
the  issuance  of  phytosanitary 
certificates  are  estimated  to  be  about 
$1.6  million  annually,  or  a  discounted 
value  of  about  $6.5  million  over  5  years. 

The  implementation  of  user  fees  for 
the  inspection  of  international 
commercial  aircraft  is  expected  to 
provide  tax  savings  of  $19  million  a  year 
(a  discounted  value  over  5  years  of 
about  $79  million).  User  fees  for  the 
issuance  of  phytoscinitary  certificates 
are  expected  to  accrue  savings  of  at 
least  $3  million  annually  (a  discounted 
value  over  5  years  of  about  $13  million). 

Administrative  costs  associated  with 
the  collection  and  implementation  of 
user  fees  for  the  inspection  of 
international  conunercial  aircraft  is 


estimated  at  about  $179,000  annually  (a 
discounted  value  over  5  years  of  about 
$746,000).  Administrative  costs 
associated  with  the  collection  and 
implementation  of  fees  for  phytosanitary 
certificates  are  estimated  at  about 
$300,000  a  year  (a  discounted  value  over 
5  years  about  $1.3  million). 

The  implementation  of  user  fees  for 
services  related  to  the  export  and  import 
of  animals  or  birds  is  expected  to  yield 
savings  to  taxpayers  of  $4  million  per 
year  (a  discounted  value  over  5  years  of 
about  $17  million). 

The  two  final  user  fee  rules  that  have 
already  been  published  (one  for 
international  air  passengers  and 
commercial  trucks,  rail  cars  and  foreign 
vessels,  and  one  for  domestic  air  travel) 
were  estimated  to  have  a  combined 
annual  impact  of  $93  million  in  the  form 
of  savings  to  taxpayers.  The  savings 
estimated  to  accrue  from  the  first  rule  on 
international  air  passengers  and 
commercial  vehicles  comprise  83 
percent  of  this  total  while  the  remaining 
17  percent  in  savings  is  attributed  to 
passenger  fees  for  domestic  travel. 

These  previous  rules  and  the 
regulations  proposed  in  this  document 
are  expected  to  provide  a  combined 
total  savings  of  about  $119  million 
annually.  The  discounted  value  of  this 
amount  is  estimated  at  about  $496 
million  over  5  years.  The  fees  on  the 
three  categories  of  service  proposed  in 
this  rule  are  expected  to  contribute  22 
percent  of  the  total  savings. 

Total  administrative  costs  associated 
with  implementing  all  user  fee  rules  are 
estimated  at  about  $2  million  annually 
(a  discounted  value  in  the  amount  of  $9 
millidn).  Only  20  percent  of  this  amount 
is  expected  to  be  incurred  in 
implementing  the  fees  proposed  in  this 
rule. 

The  Regulatory  Flexibility  Act 
requires  that  APHIS  specifically 
consider  the  economic  impact  of 
imposing  user  fees  on  "small"  affected 
entities.  The  number  of  entities  which 
may  be  qualified  as  small  in  each 
category  is  not  available.  However, 
except  for  airlines,  it  is  likely  that  the 
majority  of  exporters  of  agricultural 
goods  and  importers  of  animals  and 
birds  can  be  categorized  as  small.  The 
impact  of  user  fees  on  all  these  groups  is 
expected  to  be  minor  since  the  fee  in 
each  category  represents  a  small 
fraction  of  the  total  operating  costs  for 
each  small  entity. 

Our  final  Regulatory  Impact  Analysis 
is  available  for  inspection  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday,  ' 
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except  holidays,  or  by  telephoning  (202) 
382-1368. 

Executive  Order  12606 

We  have  analyzed  these  regulations 
in  accordance  with  Executive  Order 
126(D6,  and  have  determined  that  this 
rule  has  no  potential  impact  on  the 
family  well-being.  We  have  determined 
that  this  rule:  does  not  affect  the 
stability  of  the  family,  and  particidarly, 
the  martial  commitment;  does  not  affect 
the  authority  and  rights  of  parents  in  the 
education,  nurture,  and  supervision  of 
their  children;  does  not  help  or  hinder 
the  family  to  perform  its  functions;  does 
not  substitute  governmental  activity  for 
family  functions;  and  does  not  affect 
family  earnings.  We  have  also 
determined  that  the  benefits  of  this 
action  justify  and  impact  it  may  have  on 
the  family  budget,  and  that  this  activity 
cannot  be  carried  out  by  a  lower  level  of 
government  or  by  the  family  itself.  This 
rule  sends  no  message,  intended  or 
otherwise,  to  the  public  concerning  the 
status  of  the  family  or  to  young  people 
concerning  the  relationship  between 
their  behavior,  their  personal 
responsibiltity,  and  the  norms  of  our 
society. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  information 
collection  provisions  that  are  included 
in  this  final  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget 

Executive  Order  12372 

This  program  activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Lists  of  Subjects 

7  CFR  Part  354 

Agricutural  commodities.  Exports, 
Government  employees.  Imports, 
Phytosanitary  certiffcates,  Plants 
(agriculture),  Quarantine, 
Transportation. 

9CFRPartl30 

Animals,  Birds.  Exports,  Imports, 
Poultry,  Quarantine,  Tests. 

Accordingly,  we  are  amending  7  CFR 
part  354  and  9  CFR  chapter  I  as  follows: 


7  CFR  PART  3S4-OVERnME 
SERVICES  RELATING  TO  IMPORTS 
AND  EXPORTS:  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260.  21  U.S.C.  136  and 
136a:  49  U.S.C.  1741^  7  CFR  2.17. 2.51,  and 
371.2(c). 

S3S4.3    [Amsndsd] 

2.  In  S  354.3,  paragraph  (a)  is  amended 
to  add,  in  alphabetical  order,  the 
following  deHnitions: 

Commercial  purpose.  The  intention  of 
receiving  compensation,  or  making  a 
gain  or  profit. 

*  *        •        •        • 

Commercial  shipment.  A  shipment  for 
gain  or  profit. 

*  •       *       •       • 

Designated  State  inspector.  A  State 
employee  designated  by  APHIS  to 
conduct  inspections  for  phytosanitary 
export  certification  and  to  sign 
certificates  on  behalf  of  APHIS. 

*  *       •       •       • 

Phytosanitary  certificate.  A  document 
certifying  that  agricultural  products 
moving  from  one  country  to  another  are 
free  from  quarantine  pests,  and 
particularly  bee  from  other  injurious 
pests. 

Phytosanitary  certificate  for  reexport. 
A  document  certifying  that  agricultural 
products  which  moved  into  the  United 
States  from  another  country  and  which 
are  now  moving  from  the  United  States 
to  another  country,  remained  free  from 
quarantine  pests,  and  practically  free 
from  other  injurious  pests  while  in  the 
United  States. 

Processed  product  certificate.  A 
document  certifying  that  processed 
agricultural  products  moving  from  the 
United  States  are  believed  to  be  free 
from  injurious  plant  pests. 

3.  In  S  354.3,  paragraph  (e)  is 
redesignated  as  paragraph  (f),  and  a 
new  paragraph  (e)  is  added  to  read  as 
follows: 

f3S44   User fses for certainintsmational 


(e)  Fee  for  inspection  of  commercial 
aircraft  (1)  Except  as  provided  in 
paragraph  (e)(2)  of  this  section,  an 
APHIS  user  fee  will  be  charged  for  each 
commercial  aircraft  which  is  arriving,  or 
which  has  arrived  and  is  proceeding 
from  one  United  States  airport  to 
another  under  a  United  States  Customs 
Service  "Permit  to  Proceed,"  as 
specified  in  title  19,  Code  of  Federal 
Regulations,  Si  122.81  through  122.85,  or 
an  "Agricultural  r.l<>arance  or  Safeguard 


Order"  (PPQ  Form  250),  used  pursuant 
to  title  7,  Code  of  Federal  Regulations, 
S  330.400  and  title  9,  Code  of  Federal 
Regulations.  {  94.5,  and  which  is  subject 
to  inspection  under  part  330  of  this 
chapter  or  9  CFR  chapter  I,  subchapter 
D.  Each  carrier  is  responsible  for  paying 
the  APHIS  user  fee.  The  APHIS  user  fee 
is  $76.75  for  each  arrival. 

(2)  The  following  categories  of 
commercial  aircraft  are  exempting  from 
paying  an  APHIS  user  fee: 

(i)  Any  aircraft  moving  solely  between 
the  United  States  and  Canada; 

(ii)  Any  aircraft  used  exclusively  in 
the  governmental  services  of  the  United 
States  or  a  foreign  government, 
including  any  Agency  or  political 
subdivision  of  the  United  States  or  a 
foreign  government,  so  long  as  the 
aircraft  is  not  carrying  persons  or 
merchandise  for  commercial  purposes; 

(iii)  Any  aircraft  making  an 
emergency  or  forced  landing  when  the 
original  destination  of  the  aircraft  was  a 
foreign  port; 

(iv)  Any  aircraft  with  30  or  fewer 
seats,  which  is  not  carrying  cargo  and 
which  is  not  equipped  to  offer  inflight 
food  service; 

(v)  Any  aircraft  moving  from  the 
United  States  Virgin  Islands  to  Puerto 
Rico;  and 

(vi)  Any  aircraft  making  an  intransit 
stop  at  a  port  of  entry,  during  which  the 
aircraft  does  not  proceed  through  any 
portion  of  the  Federal  clearance  process, 
such  as  inspection  or  clearance  by 
APHIS,  by  the  United  States  Customs 
Service,  or  by  the  Immigration  and 
Naturalization  Service,  no  cargo  is 
removed  from  or  placed  on  the  aircraft, 
no  passengers  get  on  or  off  the  aircraft, 
no  crew  members  get  on  or  off  the 
aircraft,  no  food  is  placed  on  the 
aircraft,  and  no  garbage  is  removed  from 
the  aircraft. 

(3)  Remittance  and  statement 
procedures,  (i)  Each  carrier  must  remit 
the  appropriate  fees  to  the  United  States 
Department  of  Agriculture,  National 
Finance  Center,  COD  Field  Office,  P.O. 
Box  73562,  Chicago,  IL  60673,  for  receipt 
no  later  than  31  days  after  the  close  of 
the  calendar  quarter  in  which  the  vessel 
arrivals  occurred.  Late  payments  will  be 
subject  to  interest  penalty,  and  handling 
charges  as  provided  in  the  Debt 
Collection  Act  of  1982  (31  U.S.C  3717). 

(ii)  At  ths  same  time  a  remittance  is 
submitted  the  remitter  must  mail  a 
written  statement  to  the  United  States 
Department  of  Agriculture,  National 
Finance  Center,  Billings  and  Collections 
Branch,  P.O.  Box  60950,  New  Orleans, 
LA  70160.  The  statement  must  include 
the  following  information: 
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(A)  Name  and  address  of  the  person 
remitting  payment; 

(B)  Taxpayer  identification  number  of 
the  person  remitting  payment; 

(C)  Calendar  quarter  covered  by  the 
payment; 

(D)  Ports  of  entry  at  which  inspections 
occurred; 

(E)  Number  of  arrivals  at  each  port; 
and 

(F)  Amount  remitted. 

(iii)  Remittances  must  be  made  by 
check  or  money  order,  payable  in  United 
States  dollars,  through  a  United  States 
bank,  to  'The  Animal  and  Plant  Health 
Inspection  Service." 

(4)  Compliance.  Each  carrier  subject 
to  this  section  must  allow  APHIS 
personnel  to  verify  the  accuracy  of  the 
APHIS  user  fees  remitted  and  to 
otherwise  determine  compliance  with  21 
U.S.C.  136a  and  this  paragraph.  Each 
carrier  must  advise  the  United  States 
Department  of  Agrioilture,  National 
Finance  Center,  Bilhngs  and  Collections 
Branch.  P.O.  Box  6095a  New  Orleans, 
LA  70160.  of  the  name,  address,  and 
telephone  number  of  a  responsible 
officer  who  is  authorized  to  verify 
APHIS  user  fee  calculations  and 
remittances.  The  United  States 
Department  of  Agriculture,  National 
Finance  Center,  Billings  and  Collections 
Branch.  P.O.  Box  60950.  New  Orleans. 
LA  70160.  must  be  promptly  notified  of 
any  changes  in  the  identifying 
information  submitted. 

(5)  Limitations  on  charges,  (i)  Airlines 
will  not  be  charged  reimbursable 
overtime  for  inspection  of  aircraft  if  the 
aircraft  is  subject  to  the  APHIS  user  fee 
for  arriving  aircraft  as  prescribed  by  this 
section. 

(ii]  Airlines  will  not  be  charged 
reimbursable  overtime  for  inspection  of 
cargo  from  an  aircraft  if: 

(A)  the  aircraft  is  subject  to  the 
AH-nS  user  fee  for  arriving  aircraft  as 
prescribed  by  this  section;  and 

(B)  the  cargo  is  inspected  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday;  or 

(C)  the  cargo  is  inspected  concurrently 
with  the  aircraft. 


$354.3    U 

4.  In  §  354.3(f)(1),  the  words  ' 
"paragraph  (e)(2)"  is  removed  and 
"paragraph  (f)(2)"  is  added  in  their 
place. 

5.  In  i  354.3.  new  paragraphs  (g).  (h), 
and  (i)  are  added  to  read  as  follows: 

9354.3    User  fees  for  certain  international 


the  recipient  most  pay  the  applicable 
APHIS  user  fee  at  the  time  and  place  the 
certificate  is  issned,  or.  in  the  case  of  a 
block  of  certificates,  at  the  time  the 
certificates  are  given  to  the  shipper. 

(2)  There  is  no  APHIS  user  fee  for  a 
certificate  issued  by  a  designated  State 
inspector. 

(3)  If  a  designated  State  inspector 
issues  a  certificate,  the  State  where  the 
certificate  is  issued  may  charge  for 
inspection  services  provided  in  that 
State. 

(4)  Any  State  which  wishes  to  charge- 
a  fee  for  services  it  provides  to  issue 
certificates  must  establish  fees  in 
accordance  with  the  following 
guidelines: 

(i)  The  State  must: 

(A)  Estimate  the  annual  number  of 
certificates  to  be  issued; 

(B)  Determine  the  total  cost  of  issuing 
certificates  by  adding  together  delivery,* 
support.'  and  administrative  *  costs; 
and 

(C)  Divide  the  cost  of  issuing 
certificates  by  the  estimated  number  of 
certificates  to  be  issued  to  obtain  a 
"raw"  fee. 

(ii)  The  State  may  round  the  "raw"  fee 
up  to  the  nearest  quarter,  if  necessary 
for  ease  of  calculation,  collection,  or 
billing. 

(5)  The  APHIS  user  fees  are: 
(i)(A)  $30  for  a  certificate  for  a 

commercial  shipment;  or 

(B)  $19  for  a  certificate  for  a  low-value 
commercial  shipment,  if  the  following 
criteria  are  met 

[1)  the  items  being  shipped  are 
identical  to  those  identified  on  the 
phytosanitary  certificate; 

[2]  the  shipment  is  accompanied  by  an 
invoice  which  states  that  the  items  being 
shipped  are  worth  less  than  $1,250;  and 

(J)  the  shipper  requests  that  user  fee 
charged  be  based  on  the  low  value  of 
the  shipment; 

(ii)  $19  for  a  certificate  for  a 
noncommercial  shipment; 

(iii)  $30  for  a  certificate  for  reexport  of 
a  commercial  shipment; 

(iv)  $30  for  a  processed  product 
certificate  for  a  commercial  shipment; 

(v)  $6  for  reissuing  any  certificate  or 
certificate  for  reexport;  and 


(gj  Fee$  for  export  certification  of 
plants  and  plant  products.  (1)  For  each 
certificate  issued  by  APHIS  personnel. 


*  Delivery  costa  are  costa  such  m  employee 
salary  and  benefitk,  (ranspertalion.  per  diem,  trmveL 
purchase  of  specialized  equipment,  and  ail  CMtt 
associated  with  maintaining  Gled  offices. 

■  Support  costs  are  costa  at  supervisory  levels 
which  are  sinilar  to  delivery  coats,  and  costs  such 
as  training,  automated  data  processing  public 
affairs,  eniorcement,  communications,  postage, 
budget  and  accounting  services,  and  payroll, 
purchasing,  billtngand  collection  services. 

*  Administrative  coata  are  costa  incurred  as  a 
direct  resuH  of  collecting  and  monitoriii|  federal 
pbytoaaaitary  ceitiCcataa. 


(h)  Refftds  of  APHIS  user  fees.  (1)  A 
shipper  who  pays  for  a  block  of 
certificates  to  cover  commercial 
shipments  may  obtain  a  refund  or  a 
credit  against  future  APHIS  user  fees 
under  the  following  circumstances: 

(i)  If  a  certificate  from  the  block  is 
voided; 

(ii)  If  a  certificate  from  the  block  is 
returned  unused; 

(iii)  If  the  shipper  pays  for  inspection 
outside  of  normal  business  hours  (8  a.m. 
to  4:30  p.m.)  under  S  354.1  of  this  part. 

(iv)  If  a  certificate  from  the  block  is 
used  for  a  noncommercial  shipment;  or 

(v)  If  a  certificate  from  the  block  is 
used  to  reissue  another  certificate. 

(2)  The  amount  of  any  refimd  or  credit 
will  be  the  amount  overcharged,  less  $6 
to  cover  APHIS  administrative 
expenses. 

(i)  Payment  methods.  For  payment  of 
any  of  the  APHIS  user  fees  required  in 
paragraph  (g)  of  this  section,  we  will 
accept  personal  checks  for  amounts  less 
than  $100,  and  checks  drawn  on 
commercial  accounts,  cashier's  diecks. 
certified  checks,  traveler's  checks,  and 
money  orders  for  any  amount  All 
payments  must  be  for  the  exact  amount  ■ 
due. 

6.  In  S  354.4  new  paragraph  (c)  is 
added  to  read  as  follows: 

$354.4   Uatr  feet  for  certain doniestic 
servlecs. 


(c)  Individual  agreements  for 
inspection  services  at  ports  of  entry.  (1) 
Operators  and  owners  of  vessels  or 
aircraft,  or  their  agents,  may  enter  into 
agreements  with  AWIS  to  receive,  at 
points  of  entry  in  the  United  States 
inspection  services  in  addition  to  the 
regular  or  on-call  services  available  in 
connection  with  such  vessels  or  aircraft. 

(2)  Agreements  may  be  made  to  cover 
the  following  types  of  services; 

(i)  Opening  and  operating  a  new 
inspection  station  at  a  port  of  entry;  and 

(ii)  Providing  one-time  or  occasional 
inspection  services  at  a  location  where 
APHIS  does  not  normally  provide  such 
services. 

(3)  Owners  and  operators  of  vessels 
or  aircraft,  or  thek  agents,  must  contact 
the  Regional  Director,  USDA,  APHIS, 
Plant  Protection  and  Quarantine,'  for 


>  A  list  of  the  Regional  Directors.  USDA.  APHIS. 
Plant  Protection  andQnarantine  and  ttie  SUtea  for 
which  they  are  respenaible.  may  be  obtained  from 
the  Deputy  Administrator,  Plant  Protection  and 
Quarantine.  AFfflK  OSDA.  Federal  BuiUing.  660S 
Beicreal  Road.  HyaticviU*,  MD  30782. 


UMI 
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the  State  where  they  woot  APHIS  lo 
provide  aervioes,  to  nafce  an  agmcaeoL 

(4)  All  agreements  must  include  Ihe 
followtng: 

(i)  Name,  mailmg  address,  and 
telephone  number  of  the  operator  or 
owner  of  the  vessel  or  aircraft,  or,  if 
applicable,  the  operator's  ot  owner's 
agent; 

(ii]  Explanation  of  inspection  services 
to  be  provided; 

nil)  Date(s]  and  time(sl  inspection 
services  will  be  provided; 

(iv)  Location  (s<i«et  ad(kes«,  port  off 
entry,  berth,  dock,  gate,  Mc.)  and  if 
appiicabfe,  identity  (idenHfication 
number,  name,  etc)  of  vend  or  aircraft 
or  otiier  thing  to  be  inspected; 

(v)  An  estimate  of  die  actual  cost,  as 
calculated  by  APHIS,  to  provide  the 
described  inspection  services  for  6 
months; 

(vi)  A  statement  that  APHIS  agrees  to 
provide  the  described  inspection 
services; 

{viij  A  statement  that  the  owner  or 
operator  of  the  vessel  or  aircraft  or  if 
appropriate,  his  or  her  agent  agrees  to 
pay,  at  the  time  the  agreement  is  entered 
into,  a  «ter  fee  eqaal  to  die  esthnated 
cost  of  providing  the  described 
inspection  serviceB  for  6  months; 

(viii)  A  statement  that  APWS  will 
credit  an  amount  equal  to  all  user  fees 
received  for  services  provided  at  the 
location  to  the  owner  or  operator's 
account,  ondl  the  total  amount  of  user 
fees  credited  to  the  account  is  equal  to 
the  amount  of  imoaey  paid  into  the 
account  by  thie  owner  or  operator  of  the 
vessel  or  aircraft  or  ff  appropriate,  his 
or  her  agent,  at  the  time  the  agreement 
was  entered  into;  and 

(ix)  A  statement  that  die  owner  or 
operator  of  the  vessel  or  aircraft,  or  if 
appropriate,  his  or  her  agent,  agrees  to 
maintain  a  balance  in  the  user  fee 
payment  accoant  eqaal  to  the  cost  of 
providing  the  aenrioes  described  far  6 
montfasb  as  cakaiatedaMHiddy  by 
APHiS. 

(5)  APHIS  will  enter  into  an 
agreement  only  if  qualified  personnel 
can  be  made  arailtMe  to  provide  die 
services  to  be  provided. 

(6)  An  agreement  can  be  terminated 
by  either  party  on  30  days  written 
notice. 

\7)  If,  at  the  time  aa  a^vement  is 
terminated,  any  unobligated  funds 
remain  in  the  user  fee  account,  APHIS 
will  return  them  to  the  owner  or 
operator,  or  his  w  her  agenL 

T.  n  newf  f  SMJS  is  added  to  read  as 
follows*. 


9354.S 

psyiiMiil  of  user  fsaa. 

(a)  If  ■  person  requesting  a  service  for 
which  an  AFffIS  aser  fee  is  pajrable,  is 
delinqaent  ia  paying  any  KPkOS  user  fee 
due  under  either  title  7  or  title  9,  Code  of 
Federal  Regalations,  cr  is  delinquent  in 
paying  tbe  interest  on  any  delinquent 
APHIS  aser  fee,  then  APHIS  will  not 
provide  the  service  requested. 

(b)  If  APHB  is  m  the  process  of 
providing  a  service  for  which  an  APHIS 
user  fee  is  due,  and  the  user  has  not 
paid  the  fee  widiin  the  time  reqaired,  or 
if  the  payment  offered  by  die  user  is 
insiiflicient  or  not  in  compliance  with 
the  regulations  in  this  part,  then  APHIS 
will  take  the  following  action: 

(1)  If  aa  APHIS  aser  fee  is  dae  for  a 
cerl^ffiate  or  a  certificate  far  reexport 
APHIS  will  not  issue  die  certifkate. 

(2)  If  aa  APHiS  user  fee  is  past  dae  by 
more  than  30  days.  APHIS  will  impose  a 
late  payment  penalty  and  interest 
charges  in  aooordance  with  31  U.S.C 
3717. 

9  CFR  CHAPTER  1— ANIMAL  AND 
PLANT  HEALTH  INSPECTION 
SERVICE,  OEPJMmiENT  OF 
AGRICULTURE 

8.  Chapter  I  is  amended  by 
redesignating  sdbchapters  P,  G,  H,  I,  ] 
and  K  as  subchapters  G,  H,  L  ].  K  and  L. 
and  a  new  8id)chapter  F  consistiqg  of 
part  130  is  added  to  read  as  follows: 

SUBCHAPIBt  F— USER  FEES 
PART130-4JSER  PEES 

Sec 

130.1  Definitions. 

130.2  IJ^r  fees  for  individual  animals  and 
birds  qaarantined  in  APHIS  Animal 
fanport  Getrtera. 

130.3  User  fees  for  exdusive  use  flf 
bvildkiis  al  APIflS  Aniaal  ia^oit 
CentBEs. 

130.4  tiaerfeesfcraerricssBtprTvatelr 
opwoted  ycmaaeat  inpott-^aarantiat 
facilities. 

1305    User  fast  for  aervifles  at  privalalf 
operated  ten^xuary  iBport-4)uarantiiie 
facilities. 

130.6  User  feet  Tor  endorsing  export  health 
certificates. 

130.7  Uaariaaefoci— pectioaaad 

United  States  for  export  animals  aad 

birds. 
130  J   User  fees  for  inspectloa  services 

outside  the  tMted  Stales. 
130.9  throng  f9   t^eserved] 
130.50    Payment  of  user  fees. 
13a51    Penalties  for  nonpayment  «r  la«e 


S  130.1 

,    As  used  in  this  part  die  following 
terms  shall  have  the  meaning  set  forth  in 
this  section. 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Animal  All  animals  except  birds,  but 
including  poultry. 

Animal  and  Plant  Health  Intpediott 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  tbe  United 
States  Department  of  Agricnltvre. 

Animal  Import  Center.  Quarantine 
facilities  operated  by  APHIS  in 
Newburgh.  New  York;  Kfiami,  Florida; 
and  Honolulu,  Hawaii.* 

APHIS  animal  health  technician.  An 
animal  health  technician  employed  by 
APHIS,  who  is  authorized  to  perform 
services  required  by  Title  9.  Code  of 
Federal  Regulations,  Chapter  L 

APHIS  veterinarian.  A  veterinariaa 
empioyed'by  APHIS,  who  is  aathorized 
to  perform  die  services  required  by  Title 
a,  Code  of  Federal  Regulations,  Chapter 
L 

Bird.  Any  member  of  die  class  aves, 
other  than  poultry. 

Domestic  animal.  Any  animal 
imported  into  the  United  States  for  any 
purpose  other  than  exhibition  in  a  aoo, 
park  or  other  place  raaiataiaad  far  dw 
exhibition  of  live  aniamls  for 
recreational  or  educational  purposes. 

Equine.  Any  horse,  ass,  asula.  or 
zebra. 

Export  health  certificate.  An  oIBdal 
dooament  endorsed  by  aa  APHIS 
veterinarian  which,  as  required  by  tha 
importing  country,  states  that  animals  t>r 
birds  to  be  exported  from  the  United 
States  are  free  of  certain  diseases  and 
pests. 

Game  cock.  Any  diidcen  bred, 
trained,  or  imported  for  cock,  fighting. 

Person.  Aa  individual,  corporatioo. 
partnership,  trust  associatioa  or  any 
other  public  4N- private  entity,  or  aay 
officer,  eapioyee.  or  ageat  thereoL 

PomHry.  Chickens,  daves.  dacka. 
geese,  grouse,  guinea  fowl  partriiiges. 
pea  fowl,  phaasanta.  pigeons,  quail 
swaas.  and  torkeys. 

Stopdardfeed.  Saad.  or  dry  feeds  sodi 
as  dog  food  or  anokey  Usctdts.  wbedwr 
soaked  in  water  or  not 

ZboonMwZ  AayaniRwL  indading 
poaltry,  intended  for  exbibitioB  in  a  xeo. 
park  or  other  place  maintained  for  die 


AaAodly:  a  U&C  13I  and  X3Ba:  7  CFS 
2.17, 2JS1.  and  3n.2(d). 


BelcTMt  Road  HyalUvillc.  MD  207SZ. 


772  Federal  Register  /  Vol.  57.  No.  6  /  Thursday.  January  9.  1992  /  Rules  and  Regulations 


UMI 


exhibition  of  live  animals  for 
recreational  or  educational  purposes.' 

Zoo  bird.  Any  bird  intended  for 
exhibition  in  a  zoo,  park  or  other  place 
maintained  for  the  exhibition  of  live 
animals  or  birds  for  recreational  or 
educational  purposes.' 

Zoo  equine.  Any  equine  intended  for 
exhibition  in  a  zoo,  park  or  other  place 
maintained  for  the  exhibition  of  live 
animals  fortecreational  or  educational 
purposes.* 

91302    User  taM  for  Indlvidiflil  animal* 
and  birds  quarantined  m  APHIS  Animal 
import  Centers. 

(a)  The  following  user  fees,  which 
include  standard  care,  feed,  and 
handling,  must  be  paid  for  each  animal 
or  bird  quarantined  in  an  Animal  Import 
Center:  » 


Animal  or  bird 

Daily  lee 

BMi  rmduding  zoo  birds): 

0-250  grams „ 

$0.75 

251-1,000  grams _... 

2.75 

over  1.000  grams,  wid  any  bird  In 

nonstandard  housing  or  receiving 

norvstandard  care  and  handling 

6.50 

Pouttry  (including  zoo  poultry): 

A.  doves,  pigeoos.  quail - 

1.75 

8.  ctiickans.  ducks,  grouse,  guinea 

toiMl.  partridge,  pea  (owl.  pheas- 

ants  

3.00 

C.  game  cocks,  geese,  swans,  tur- 

keys, any  poultry  housed  In  non- 

non-standard  care  and  handling 

7.00 

Equines  Ondudrng  zoo  equines): 

1st  ttwough  3rd  day 

128.50 

4th  through  7th  day 

93.25 

8th  and  Mar  days. 

79.00 

Zoo  animais  (except  equines,  birds. 

and  poultry) 

2800 

Oomest  animais: 

Camels,  cattle,  bison,  buffalo 

49.00 

AM  others: 

1300 

(b)  The  importer  may,  at  his  or  her 
option,  request  that  birds  or  poultry  be 
housed  in  nonstandard  housing. 
Nonstandard  housing  is  individual 
housing,  any  housing  not  normally 
available  at  the  Animal  Import  Center, 
any  housing  constructed  or  purchased  at 
the  request  of  the  importer,  any  housing 
with  blinds,  dense  foliage,  or  plants,  and 
any  housing  where  the  temperature  can 
be  adjusted.  | 

(c)  The  importer  may.  at  his  or  her 
option,  request  that  birds  or  poultry  be 
given  nonstandard  care  and  handling. 
Nonstandard  care  and  handling  includes 


*  Regulationi  concerning  approval  bf  zoo*  and 
requirements  for  importing  wild  animals  are  found 
In  part  9i2  of  this  chapter. 

*  See  footnote  2. 

*  See  footnote  2. 

*  APHIS  Animal  Import  Centers  are  located  in 
Honolulu.  HI.  Miami.  FU  and  Newburgh.  NY.  The 
cddresae*  of  these  facilities  are  published  in  part  92 
of  this  chapter. 


hand-feeding,  more  than  one  feeding  a 
day,  frequent  observation,  and  any 
handling  or  observation  which  requires 
personnel  to  attend  to  the  birds  or 
poultry  outside  of  normal  business 
hours.* 

(d)  If  any  bird  or  poultry  is  fed  a  diet 
other  than  seed,  including  but  not 
limited  to  diets  of  fruit,  insects,  nectar  or 
fish,  the  importer  must  either  provide 
feed  or  pay  for  it  on  an  actual  cost  basis, 
including  the  cost  of  delivery  to  the 
Animal  Import  Center. 

(e)  Any  reservation  fee  paid  by  the 
importer  under  part  92  of  this  chapter, 
will  be  applied  to  the  APHIS  user  fees 
due  for  animals  or  birds  quarantined  in 
an  Animal  Import  Center. 

§130.3    User  fee*  for  exclusive  use  of 
buildings  at  APHIS  Anintai  Import  Centers. 

(a)  An  importer  may.  at  his  or  her 
option,  occupy  entire  quarantine 
buildings  at  the  Animal  Import  Centers 
specified  below.  A  user  fee  will  be 
charged  for  each  building  as  follows: 


Animal  Import 
center 

Building  size 

Montty 
lee 

Newtxjrgh,  New 
York. 

72  feet  x  82  feet 

$39,450 

(b)  Users  must  provide  APHIS 
personnel  at  the  Animal  Import  Center, 
at  the  time  they  make  a  reservation  for 
quarantine  space,  with  the  following 
information: 

(1)  Species  of  animals  and  birds  to  be 
quarantined: 

(2)  Ages  of  animals  and  birds  to  be 
quarantined;  and 

(3)  Sizes  of  anim.als  and  birds  to  be 
quarantined. 

(c)  APHIS  personnel  at  the  Animal 
Importer  Center  will  determine,  based 
on  the  information  provided  by  the 
importer  under  paragraph  (b)  of  this 
section,  and  on  routine  husbandry 
needs,  the  maximum  number  of  animals 
and  birds  permitted  in  the  requested 
building. 

(d)  The  importer  must  provide  feed,  or 
pay  for  it  on  an  actual  cost  basis, 
including  cost  of  delivery  to  the  Animal 
Import  Center. 

§  130.4    User  fees  for  services  at  privately 
operated  permanent  hnport-quarantln* 
facilities. 

A  daily  user  fee  of  $49.25  must  be  paid 
for  each  animal  quarantined  in  a 
privately  operated  permanent  import- 
quarantine  facility. 


*  Normal  business  hours  at  the  Animal  Import 
Centers  are:  7:30  a.m.  to  11:30  a.m..  Honolulu.  HI:  7 
a.m.  to  3:30  p.m..  Miami.  FU  and  S  a.m.  to  4:30  p.m., 
Newburgh,  NY. 


r 


§130.5   User  fees  for  services  St  privately 
operated  temporary  Import-quarantine 
faculties. 

(a)  A  user  fee  must  be  paid  for  each 
animal  quarantined  in  a  privately 
operated  temporary  import-quarantine 
facility. 

(b)  The  user  fees  are: 
(1).$33.50  per  hour  for  service 

performed  by  an  APHIS  veterinarian; 

(2)  $21.75  per  hour  for  service 
performed  by  an  APHIS  Animal  Health 
Technician. 

§130.6    User  fees  for  endorsing  export 
health  certificates. 

(a)  The  following  user  fees  must, be 
paid  for  each  export  health  certificate 
requested  ^  for  the  following  types  of 
animals,  regardless  of  the  number  of 
animals  covered  by  the  certificate: 


Certificate  categories 


Slaughter    animals,    ol    any    type, 

moving  to  Canada  or  Mexico 

Non-slaughter  horses  to  Canada 

Poultry 

Hatching  eggs ; 

Other  animals  arid  birds ~... 


User  fee 


S10.00 

10.00 

^00 

2.00 

4.00 


(b)(1)  The  following  user  fees  must  be 
paid  for  each  export  certificate 
requested  for  animals  and  birds, 
depending  on  the  number  animals  or 
birds  covered  by  the  certificate  and  the 
number  of  tests  required: 


Number  of  tests 
required 

Number  of  animals 
on  certificate 

Fee 

1-2 

First  animal 

$3800 

3-6 

Each  additional 
animal. 

1.00 
41.50 

7  or  more 

Each  additional 
First  animal 

1.25 
44.00 

Each  additional 
animal. 

1.50 

(2)  If  an  export  certificate  covers  more 
than  one  animal,  but  the  number  of  tests 
required  for  di^erent  animals  are  not 
the  same,  the  user  fee  for  the  certificate 
is  the  fee  which  would  be  due  if  all  the 
animals  on  the  certiHcate  required  the 
same  number  of  tests  as  the  animal 
which  requires  the  greatest  number  of 
tests. 

(c)  The  user  fees  prescribed  in  this 
section  will  not  apply  to  an  export 
health  certificate  if  it  is  endorsed  by  an 
APHIS  veterinarian  in  the  course  of 
performing  inspection  or  supervision 


^  An  export  certiricate  may  need  to  be  endorsed 
for  an  animal  t>eing  exported  from  the  United  States 
if  the  country  to  which  the  animal  is  being  shipped 
require*  one.  APHIS  endorse*  export  certificates  as 
a  aervice  to  the  public. 
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$10.00 

10.00 

2.00 

2.00 

:    4.00 


s 

Fee 

$38.00 
1.00 



41.50 
1.25 

44.00 
1.50 

services  for  the  animals  listed  on  the 
certincate.  and  an  APHIS  user  fee  is 
payable  under  S  130.7  of  this  part  for  die 
inspection  or  supervision  services 
peif  ormed  by  the  veterinarian. 

Sim? 

suparwWeni 

Untttd  StatM  for  •Rport  t 

[a]  A  user  fee  must  be  paid  for  the 
following  APHIS  services  provided 
within  the  United  States  for  export 
animals  or  birds: 

(1]  Inspect  an  export  isolation  facility; 

(2}  Supervise  aninal  or  bird  rest 
periods  prior  to  export;  and 

(3)  Supervise  loading  or  unloadii^  of 
animals  or  birds  for  export  shipmeoL 

(b)  The  user  fees  are: 

(1)  $33.50  per  horn-  for  service 
performed  by  an  APHIS  veterinarian; 

(2)  ^.75  per  hour  for  service 
perfonned  by  an  M>HSS  Animal  Health 
Technician. 


§130J   UsarfMaforlmpaeaoni 
outtida  tlia  Unttsd  Stataa. 

(a)  If  inspection  sendees  (including 
inspection,  testily  and  supervision 
services]  are  performed  outside  the 
United  States,  in  accordance  with  this 
title,  and  the  regulations  do  not  contain 
a  provision  for  payment  of  the  cost  of 
ihe  service,  the  person  requesting  the 
service  must  pay  a  user  fee  under  this 
section. 

(b)  Any  person  who  wants  APHIS  to 
provide  inspection  services  outside  the 
United  States  must  contact  die  Import^ 
Export  Staff,  USOA.  APHIS,  Veterinary 
Services.  Federal  BuildiRg,  Hyattsville, 
MD  20782,  to  make  an  agreement. 

(c)  All  agreements  must  include  the 
following: 

(1]  Name,  mailing  address,  and 
telephone  number  of  either  the  person 
requesting  the  iaqiection  services,  or  his 
or  her  agent; 

(2)  Explanation  of  inspection  services 
to  be  provided,  including  the  regulations 
in  Title  9,  Code  of  Federal  Regidations 
which  provide  for  the  services; 

(3)  Date(s}  and  time(8]  the  inspection 
services  are  to  be  provided; 

(4)  Location  (tndading  s^et  address) 
where  inspection  services  are  to  be 
provided; 

(5]  An  estimate  of  the  actual  cost,  as 
calculated  by  APHIS,  to  provide  the 
described  inspection  services  for  6 
months; 

(6)  A  statement  that  APHIS  agrees  to 
provide  the  inspection  services; 

(7)  A  statement  that  the  person 
requesting  the  inspection  services,  or,  if 
appropriate,  his  or  her  agent,  agrees  to 
pay,  at  the  time  the  agreement  is  entered 
into,  a  user  fee  equal  to  the  estimated 
cost  of  providing  Ae  described 
inspection  services  for  6  months;  and 


(8)  A  statement  that  the  person 
requesting  the  inspection  services,  or,  if 
appropriate,  his  or  her  agent  agrees  to 
maintain  a  user  fee  payment  account 
equal  to  the  cost  of  providing  ihe 
described  inspection  services  for  6 
months,  as  calciJatrfd  moath^  by 
APHIS. 

(d)  APHIS  will  enter  into  an 
agreeonent  only  if  qualified  personnel 
can  be  made  available  to  {Hovide  the 
inspection  services. 

(e)  An  agreement  can  be  teraanated 
by  either  party  on  30  days  written 
notice. 

(Q  il  at  the  tne  an  sgneement  is 
termiaated,  any  onoWigBted  hinds 
remain  in  the  aser  fee  payment  account. 
APHIS  anil  lehoid  die  hinds  to  the 
person  who  lequested  ihe  iaspectian 
services,  or  his  or  her  ageaL 


I] 


§S13MllwSiahMMt   II 

S130.S0 

(a)  All  user  fees  must  be  paid  as 
follows: 

(1)  User  lees  for  animals  in  Animal 
la^jcrts  Centers  or  privately-operated 
permanent  inpoit-quarantine  facilities 
mast  be  paid  at  the  time  the  animals  are 
released  from  quarantine: 

(2)  User  fees  for  animals  in  privately- 
operated  temporary  import-quarantine 
facilities  mast  be  paid  when  billed; 

(3)  User  fees  for  supervision  and 
inspection  services  specified  in  f  1307 
must  be  paid  when  billed;  and 

(4)  User  fees  for  export  health' 
certificates  must  be  paid  either  prior  to 
reoapt  of  endorsed  certificates  or  when 
billed.  Payment  inior  to  receipt  of 
endorsed  certificates  must  continue  until 
APHIS  detenaines  that  the  user  has 
established  an  acceptable  credit  histoty, 
at  whidj  time  payment  may,  at  the 
option  of  the  user,  be  made  when  billed. 

(b)  User  fees  may  be  paid  by-the 
foUowuig  methods: 

(1)  Cash,  if  payment  is  made  at  an 
area  office  •  or  an  Animal  Import 
Center, 

(2)  All  types  of  checks,  indudiog 
traveler's  diecks: 

(3)  Money  orders;  or 

(4)  Credit  cards  (VISA  and  Master 
Card)  if  pajrment  is  made  at  the  Animal 
Import  Centers  in  Newburgh,  NY,  or  in 
Miami.  FL.  or  at  the  USD  A  APHB,  VS. 
office  at  John  F.  Kennedy  International 
Airport,  Jamaica,  NY. 


■  A  lilt  of  Anns  Area  Offioet  may  be  obtained 
(rom  the O^Mriy  ^linialeaelni.  VeleriMqr Sanrtee. 
APHIS.  USDA.  fMenl  liriMiiv.  saos  BetcMrt  Road. 
HyalUville.MD  20782. 


(c)  Payment  must  be  for  the  exact 
amount  due. 

9130J1    PsnsWasfornonpaymsotorlals 
payment  of  user  faaa. 

(a)  If  a  person  requesting  a  service  for 
which  an  APHIS  user  fee  is  payable,  is 
delinquent  in  paying  any  APHIS  user  fee 
due  under  either  title  7  or  title  9,  Code  of 
Federal  Re^dations.  or  is  dcHnqacnt  in 
paying  dte  interest  on  aay  delingnwit 
APHIS  aser  fee.  then  AiPHIS  will  not 
provide  die  service  reqaested 

(b)  If  APHIS  is  in  the  pncesa  of 
providing  a  sovioe  for  which  an  AMIS 
user  fee  it  due.  and  the  user  has  not 
paid  the  fee  arithin  die  time  reqairedL  or 
if  die  payment  offered  by  the  aser  is 
insdeqaate  or  unacceptable,  then  APHIS 
wiU  take  the  following  action: 

(1)  If  an  APHIS  user  fee  is  due  for 
animals  or  birds  in  quarantine  at  an 
Animal  Import  Center  or  at  a  privatdy- 
operated  import-quarantine  facility, 
APHIS  will  not  release  them;  and 

(2)  If  an  APHIS  user  fee  is  dae  for  an 
export  healdi  certificate,  APHIS  will  not 
release  the  certificate. 

(c)  If  user  fees  are  paid  later  than  30 
days  afterpayment  is  due,  AFHS  wiU 
impose  a  late  payment  penalty  and 
interest  charges  as  in  accordance  with 
31  U.S.C.  3n7. 

(d)  Animals  or  birds  left  In  quarantine 
at  an  Aniaial  iaiport  Center  for  more 
than  30  days  after  the  end  of  Uie 
required  qaarantine  period  nrill  be 
deemed  to  be  abandoned. 

(1)  After  APHIS  releases  the 
{ibandoiied  aniauls  or  inrds  bom 
qtiaiantiae,  APHIS  may  seise  them  and 
se:  1  or  othoarise  dispose  of  them,  as 
deiermined  by  the  Adninistrator, 
provided  that  dieir  sale  is  not  contrsry 
to  any  Federal  law  or  regulation,  and 
may  recover  all  expenses  of  handling 
the  animals  or  birds  from  the  proceeds 
of  their  sale  or  disposition. 

{2)  If  animals  or  birds  abandoned  in 
quarantine  at  an  Animal  Import  Center 
cannot  be  released  from  quarantine. 
APHIS  may  seize  and  dispose  of  them. 
as  determined  by  the  Administrator,  and 
may  recover  all  expenses  of  handling 
the  animals  or  birds  from  the  proceeds 
of  their  disposition. 

DoM  in  Wuhington.  DC  Ms  6th  day  of 
January  19K. 

RobMtMeOaad. 

AdrnJamtnUor.  AaUnaltmdflaMHmdA 
InspKtkmSerricm. 

[FR  Doc.  92-536  Filed  1-4-92:  MS  am] 
aajuNQ  COOK  Mi»4*-a 


774  Federal  Register  /  Vol.  57,  No.  6  /  Thursday.  January  9.  1992  /  Rules  and  Regulations 


Farmers  Home  Administration 
7  CFR  Parts  1866, 1951,  and  1965 

Final  Payment  on  LAans      ' 

AOENCV:  Farmers  Home  Administration. 
USDA. 

ACnOH:  Final  rule. 

tUMMAlw:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulation  regarding  Hnal  payments  on 
loans  secured  by  real  estate  and 
redesignates  and  revises  part  1866 
(FmHA  Instruction  451.4)  as  subpart  O 
of  part  1951  of  this  Chapter.  The  present 
regulation  is  outdated  and  does  not 
recognize  some  existing  authorities.  The 
intent  is  to  give  the  authority  to  release 
documents  to  the  appropriate  servicing 
officials  and  create  uniformity  within 
FmHA  in  the  processing  of  final  payoffs. 

EFFECTIVE  DATE:  February  10, 1992. 
FOM  FUHTHER  INFORMATION  CONTACT: 

Lucia  A.  McICinney,  Loan  Specialist  or 
William  M.  Toney,  Chief,  Servicing 
Branch,  Single  Family  Housing  Servicing 
and  Property  Management  Division. 
Farmers  Home  Administration.  USOA, 
South  Agriculture  Building,  room  5309, 
Washington.  DC  20250,  telephone:  (202] 
720-1452, 

SUFPLEMCNTARV  INFORMATION:  This 
action  is  necessary  to  update  the  criteria 
for  satisfaction  and  release  of  security 
documents  upon  receipt  of  final  payoff 
balances  on  loans.  7  CFR  part  1951, 
subpart  D — Final  Payment  on  Loans,  is  a 
new  regulation  and  a  rewrite  of  7  CFR 
part  1886  (FmHA  Instruction  451.4).  This 
regulation  identifies  the  acceptable 
forms  of  payment  for  release  of  security 
documents  upon  receipt  of  final 
payment.  With  the  automation  of  loan 
account  status  information,  previous 
procedures  used  for  obtaining  payoff 
balances  are  no  longer  appropriate. 
Field  offices  may  now  obtain  payoff 
balances  by  accessing  accounts  under 
the  Automated  Data  Processing  System 
(ADPS).  These  revisions  will  be 
effective  in  minimizing  errors  in 
obtaining  final  payoff  balances  on  rural 
housing  accounts  and  in  providing  more 
efficient  service  to  the  pubhc.  Following 
are  the  major  revisions  incorporated  in 
this  rulemaking  action:  1.  Section 
1951.154  provides  authorization  to 
appropriate  servicing  officials  to  execute 
and  release  security  instruments  and 
related  documents  when  an  account  has 
been  satisfactorily  paid  in  full.  2.  Section 
1955.155(a)  provides  for  disposition  of 
funds  remaining  in  a  supervised  bank 
account  when  the  borrower  is  ready  to 
pay  off  the  loan.  3.  Section  ig55.155(c](2) 
identifies  acceptable  forms  of  payments 


upon  which  dociunents  can  be  released 
at  the  time  of  payoffi 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  in  Departmental 
Regulation  1512-1,  which  implements 
Executive  Order  12291  and  has  been 
determined  to  be  "nonmajor"  since  the 
annual  effect  on  the  economy  is  less 
than  $100  million  and  there  will  be  no 
significant  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions. 
Furthermore,  there  will  be  no  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets.  This  action  is  not  expected  to 
substantially  affect  budget  outlay  or 
affect  more  than  one  agency  or  to  be 
controversial.  The  net  result  is  to 
provide  better  service  to  rural 
communities. 

Intergoveminental  Consultation 

The  programs  to  which  this  activity  is 
related  are  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  the 
following  numbers  and  are  subject  to 
the  provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

10.404  Emergency  Loans. 

10.405  Farm  Labor  Housing  Loans  and 
Grants. 

10.406  Farm  Operating  Loans. 

10.407  Farm  Ownership  Loans. 

10.410  Low  Income  Housing  Loans  (Section 
502  Rural  Housing  Loans). 

10.411  Rural  Housing  Site  Loans. 

10.414  Resource  Conservation  and 
Development  Loans. 

10.415  Rural  Rental  Housing  and  Water 
Loans. 

10.416  Soil  and  Water  Loans. 

10.417  Very  Low-Income  Housing  Repair 
Loans  and  Grants  (Section  504  Rural 
Housing  Loans  and  Grants]. 

10.418  Water  and  Waste  Disposal  Systems 
for  Rural  Communities. 

10.419  Watershed  Protection  and  Flood 
Protection  Loans. 

10.420  Rural  Self-Help  Housing  Technical 
Assistance  (Section  523  Technical 
Assistance). 

10.421  Indian  Tribes  and  Tribal  Corporation 
Loans. 

10.422  Business  and  Industrial  Loans. 

10.423  Community  Facilities  Loans. 
10.427    Rural  Rental  Assistance  Payments 

(Rental  Assistance). 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 


is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1909  (Pub. 
L.  91-190),  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  The  undersigned  has  determined 
and  certified  by  signature  of  this 
document  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
directly  involve  small  entities  nor  does 
it  add  or  remove  any  authorities  which 
would  affect  small  entities. 

Discussion  of  Conmients 

The  proposed  rule  published  in  the 
Federal  Register  (56  FR 11520)  on  March 
19, 1991,  provided  for  a  60-day  comment 
period  ending  May  20, 1991.  lliere  were 
no  comments  received. 

List  of  Subjects  in  7  CFR  Parts  1951  and 
1965 

Accounting,  Administrative  practice 
and  procedure.  Foreclosure,  Grant 
programs — Housing  and  community 
development.  Loan  programs^   ' 
Agriculture,  Low  and  moderate  income 
housing — Rental,  Mortgages,  Reporting 
requirements.  Rural  areas. 

Accordingly,  chapter  XVm,  title  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1866-lREMOVED] 

1.  Part  1866  is  removed  and  reserved. 

PART  1951— SERVICING  AND 
COLLECTIONS 

2.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989. 42  U.S.C.  1480. 5 
U.S.C.  301. 7  CFR  2.23, 7  CFR  17a 

3.  Subpart  D  of  part  1951  is  added  to  ' 
read  as  follows: 

Subpart  D— Finai  Payment  on  Loans 

Sec 

1951.151  Purpose. 

1951.152  Definition. 

1951.153  Chattel  security  or  note-only  cases. 

1951.154  Satisfaction  and  release  of 
documents. 

1951.155  County  and/or  District  O^ice 
Actions. 

1951.156-1951.200    [Reserved]. 
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Sui>|>art  D— Final  Payment  on  Loans 

§1951.151    Purpose. 

This  subpart  prescribes 
authorizations,  policies,  and  procedures 
of  the  Farmers  Home  Administration 
(FmHA]  for  processing  final  payment  of 
all  loans. 

91951.152   Definltkm. 
As  used  in  this  subpart: 
Mortgage.  Includes  real  estate 

mortgage,  deed  of  trust  or  any  other 

form  of  security  instrument  or  lien  on 

real  property. 

§1951.153   CtMttelaecurtty  or  note-only 


(a)  If  a  loan  secured  by  both  real 
estate  and  chattels  is  paid  in  full,  the 
chattel  security  instrument  will  be 
satisfied  or  released  in  accordance  with 
subpart  A  of  part  1962  of  this  chapter. 

(b)  When  a  loan  is  evidenced  by  only 
a  note  and  the  note  is  paid  in  full.  FmHA 
will  deliver  the  note  to  the  borrower  in 
the  manner  prescribed  in  §  19S1.155(c)  of 
this  subpart. 

§1951.154   SatMaetlon  and  release  Of 
documents. 

(a)  Authorization.  FmHA  is  authorized 
to  execute  the  necessary  releases  and 
satisfactions  and  return  security 
instruments  and  related  docimients  to 
borrowers.  Satisfaction  and  release  of 
security  documents  takes  place: 

(1)  Upon  receipt  of  payment  in  full  of 
all  amounts  owed  to  the  Government 
including  any  amounts  owed  to  the  loan 
insurance  account,  subsidy  recapture 
amounts,  all  loan  advances  and/or  other 
charges  to  the  borrower's  account; 

(2)  Upon  verification  that  the  amount 
of  payment  received  is  sufficient  to  pay 
the  full  amount  owed  by  the  borrower; 
or 

(3)  When  a  compromise  or  adjustment 
offer  has  been  accepted  and  approved 
by  the  appropriate  Government  official 
in  full  settlement  of  the  account  and  all 
required  funds  have  been  paid. 

(b)  [Reserved] 

(c)  Lost  note.  If  the  original  note  is  lost 
FmHA  will  give  the  borrower  an 
affidavit  of  lost  note  so  that  the  release 
or  satisfaction  may  be  processed. 

§1951.155   County  and/or  DMrlct  Office 


(a)  Funds  remaining  in  supervised 
bank  accounts.  When  a  borrower  is 
ready  to  pay  an  insured  or  direct  loan  in 
full,  any  funds  remaining  in  a  supervised 
bank  account  will  be  «vithdrawn  and 
remitted  for  application  to  the 
borrower's  account  If  the  entire 
principal  of  the  loan  is  refunded  after 
the  loan  is  closed,  the  tH>rrower  will  be 
required  to  pay  interest  from  the  date  of 


the  note  to  the  date  of  receipt  of  the 
refund. 

(b)  Determining  amount  to  be 
collected.  FmHA  will  compute  and 
verify  the  amount  to  be  collected  for 
payment  of  an  account  in  full.  Requests 
for  payoff  balances  on  all  accounts  will 
be  furnished  in  writing  in  a  format 
specified  by  FmHA  (available  in  any 
FmHA  office). 

(c)  Delivery  of  satisfaction,  notes,  and 
other  documents.  When  the  remittance 
which  paid  an  account  in  full  has  been 
processed  by  FmHA,  the  paid  note  and 
satisfied  mortgage  may  be  returned  to 
the  borrower.  If  other  provisions  exist, 
the  mortgage  will  not  be  satisfied  until 
the  total  indebtedness  secured  by  the 
mortgage  is  paid.  For  instance,  in  a 
situation  where  a  rural  housing  loan  is 
paid-in-full  and  there  is  a  subsidy 
recapture  receivable  balance  that  the 
borrower  elects  to  delay  repaying,  the 
amount  of  recapture  to  be  repaid  will  be 
determined  when  the  principal  and 
interest  balance  is  paid.  The  mortgage 
securing  the  FmHA  debt  will  not  be 
released  of  record  until  the  total  amount 
owed  the  Government  is  repaid.  To 
permit  graduation  or  refinancing  by  the 
borrower,  the  mortgage  securing  the 
recapture  owed  may  be  subordinated. 

(1)  If  FmHA  receives  final  payments 
in  a  form  other  than  cash,  U.S.  Treasury 
check,  cashier's  check,  certified  check,' 
money  order,  bank  draft,  or  check 
issued  by  an  institution  determined  by 
FmHA  to  be  financially  responsible,  the 
mortgage  and  paid  note  will  not  be 
released  until  after  a  30-day  waiting 
period.  If  other  indebtedness  to  FmHA  is 
not  secured  by  the  mortgage,  FmHA  will 
execute  the  satisfaction  or  release. 
When  the  stamped  note  is  delivered  to 
the  borrower,  FmHA  will  also  deUver 
the  real  estate  mortgage  and  related  title 
papers  such  as  title  opinions,  title 
insurance  binders,  certificates  of  title, 
and  abstracts  which  are  the  property  of 
the  borrower.  Any  water  stock 
certificates  or  other  securities  that  are 
the  property  of  the  borrower  will  be 
returned  to  the  borrower.  Also,  any 
assignments  of  income  will  be 
terminated  as  provided  in  the 
assignment  forms. 

(2)  Delivery  of  documents  at  the  time 
of  final  payment  will  be  made  when 
payment  is  in  the  form  of  cash,  U.S. 
Treasury  check,  cashier's  check, 
certified  check,  money  order,  bank  draft, 
or  check  issued  by  an  institution 
determined  by  FmHA  to  be  responsible. 
FmHA  will  not  accept  payment  in  the 
form  of  foreign  currency,  foreign  checks 
or  sight  drafts.  FmHA  will  execute  the 
satisfaction  or  release  (imless  other 
indebtedness  to  FmHA  is  covered  by  the 
mortgage)  and  mark  the  original  note 


with  a  paid-in-full  legend  based  upon 
receipt  of  the  full  payment  balance  of 
the  borrower's  account(s).  computed  as 
of  the  date  final  payment  is  received.  In 
unusual  cases  where  an  insured 
promissory  note  is  held  by  a  private 
holder,  FmHA  can  release  the  mortgage 
and  deliver  the  note  when  it  is  received. 

(d)  [Reserved] 

(e)  (Reserved] 

(f)  Cost  of  recording  or  filing  of 
satisfaction.  The  satisfaction  or  release 
will  be  delivered  to  the  borrower  for 
recording  and  the  recording  costs  will  be 
paid  by  the  borrower,  except  when  State 
law  requires  the  mortgagee  to  record  or 
file  satisfactions  or  release  and  pay  the 
recording  costs. 

(g)  Property  insurance.  When  the 
borrower's  loan  has  been  paid-in-full 
and  the  satisfaction  or  release  of  the 
mortgage  has  been  executed,  FmHA 
may  release  the  mortgage  interest  in  the 
insurance  policy  as  provided  in  subpart 
A  of  part  1806  of  this  chapter  (FmHA 
Instruction  426.1). 

(h)  [Reserved] 

(i)  Outstanding  Loan  Balancefs). 
FmHA  will  attempt  to  collect  any 
account  balance(s)  that  may  result  from 
an  error  by  FmHA  in  handling  final 
payments  according  to  paragraph 
1951.155(b)  of  this  section.  If  collection 
cannot  be  made,  the  debt  will  be  settled 
according  to  subpart  B  of  part  1956  of 
this  chapter  or  reclassified  to  collection- 
only.  A  deficiency  judgment  may  be 
considered  if  the  balance  is  a  significant 
amount  ($1,000  or  more)  and  the 
borrower  has  known  assets. 

§§  1951.156-1951.200    [Reeerved] 

Subpart  E— Servicing  of  Community 
and  Insured  Business  Program  LAans 
and  Grants 

§1951.220   (Amended] 

4.  Section  1951.220(a]  is  amended  in 
the  first  sentence  by  changing  the 
reference  from  "Part  1866  of  this  chapter 
(FmHA  Instruction  451.4)"  to  "Subpart  D 
of  Part  1951  of  this  chapter." 

Subpart  G— Borrower  Supervision, 
Servicing  snd  CoHsction  of  Single 
Family  Housing  Lchhi  Accounts 

FART  1965-REAL  PfK)PERTY 

5.  The  authority  citation  for  part  1965 
continues  to  read  as  follows: 

Authority:  7  CFR  2.23;  7  CFR  2.70. 

§1965.19   [Amended] 

6.  Section  1965.13(a)  is  amended  in  the 
last  sentence  by  changing  the  reference 
from  "Part  1866  of  this  chapter  (FmHA 
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Instruction  451.4)"  to  "Subpart  D  of  Part 
1951  of  this  chapter." 

Sul)part  B— Security  Servicing  for 
Multiple  Housing  Loans 

91965J0   [Ammded]  I 

7.  Section  1965.90(c)  is  amended  in  the 
first  sentence  by  changing  the  reference 
"Part  1866  of  this  chapter  (FmHA 
Instruction  451.4"  to  "Subpart  D  of  Part 
1951  of  this  chapter." 

Dated:  November  13, 1991. 
La  Verae  Ausinan, 
Administrator.  Farmers  Home 
Administration. 
(FR  Doc.  92-434  Filed  1-8-92;  8:4S  am) 

BHJJNQ  COOC  341<M)7-M 


Animal  and  Plant  Health  Inspection 
Service 


9  CFR  Part  82 
[Docket  No.  91-193] 


Post-Release  Rock  Testing  for 
Chickens  Affected  by  Salmonella 
Enteritidis 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments.  I 

summary:  We  are  amending  our 
regulations  concerning  chicken  disease 
caused  by  Salmonella  enteritidis 
serotype  enteritidis  (SE)  by  establishing 
authority  for  the  Animal  and  Plant 
Health  Inspection  Service  to  perform 
post-release  testing  of  poultry  flocks  and 
poultry  houses  that  have  been  released 
from  regulatory  restrictions  imposed  due 
to  SE.  We  are  also  changing  the 
requirement  that  flocks  and  houses  may 
be  released  from  test  status  only  through 
negative  tests  for  SE.  to  allow  their 
release  alternatively  through 
depopulation,  cleaning,  and  disinfection. 
These  changes  are  necessary  to  reduce 
further  the  risk  that  poultry  flocks  and 
poultry  houses  declared  free  of  SE  may 
become  reinfected.  These  changes  affect 
persons  in  control  of  poultry  flocks  or 
poultry  houses  that  were  determined  to 
be  in  test  or  infected  status  under  the 
regulations,  by  ntiaking  their  flocks 
subject  to  additicrhal  testing  for  SE  and 
by  providing  depopulation  as  an 
alternative  for  release  from  test  status. 
DATES:  Interim  rule  effective  January  6, 
1992.  Consideration  will  be  given  only  to 
comments  received  on  or  before  March 
9, 1992. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief. 
Regulatory  Analysis  and  Development. 


PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-193.  Commentamay  be  inspected  at 
room  1141  of  the  South  Building,  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC,  between  8  aon.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  RIRTHER  INFORMATION  CONTACT: 
Dr.  John  Mason,  Director,  Salmonella 
Task  Force,  VS,  APHIS,  USDA,  room 
205,  Presidential  Building,  6525  Belcrest 
Road.  Hyattsville,  MD  20782,  301-436- 
4363. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  final  rule  published  in  the  Federal 
Register  on  January  30, 1991  (56  FR 
3730-3743,  Docket  No.  90-134)  (referred 
to  below  as  the  final  rule],  we 
promulgated  regulations  to  address  the 
problem  of  chicken  disease  caused  by 
Salmonella  enteritidis  serotype 
enteritidis  (SE).  At  that  time  we 
established  a  system  to  test  egg 
production  flocks,  and  separate  poultry 
houses  in  such  flocks,  in  order  to 
identify  those  containing  chickens 
infected  with  SE. 

The  final  rule  focused  on  those  flocks 
and  houses  that  were  implicated  as  the 
most  probable  source  of  outbreaks  of  SE 
in  chickens  or  humans.  This  system 
involved  classification  of  egg  production 
flocks  in  the  categories  of  study,  test,  or 
infected  flocks  or  houses,  and  included 
reqiurements  for  testing  of 
environmental,  blood,  and  internal 
organ  samples  for  evidence  of  SE  under 
certain  circumstances.  Interstate 
movement  restrictions  were  also 
imposed  on  articles  fi-om  test  and 
infected  flocks  and  houses.  Restricted 
articles  include  live  chickens,  eggs, 
manure,  cages,  coops,  containers, 
troughs,  and  other  equipment.  Some  of 
these  articles  are  prohibited  fi'om 
moving,  and  some  are  allowed 
movement  under  a  permit  and  special 
conditions.  Eggs  may  be  moved 
interstate  from  infected  and  test  flocks 
or  houses  only  for  pasteurization,  hard- 
boiled  cooking,  or  for  export  under 
certain  circumstances. 

According  to  S  82.32(e)  of  the  final 
rule,  a  flock  or  house  may  be  released 
fit)m  infected  status  if  it  tests  negative 
for  SE,  or  if  the  flock  or  house  is 
depopulated  and  cleaned  and 
disinfected  in  accordance  with  the  final 
rule.  The  final  rule  allows  a  flock  or 
house  to  be  released  fitim  study  or  test    ' 
status  only  through  negative  testing  for 
SE,  not  through  depopulation.  We  are 
changing  the  provision  of  the  rule 


allowing  release  from  test  status  only 
through  negative  testing  to  allow  release 
of  test  flocks  or  houses  that  are 
depopulated,  cleaned,  and  disinfected. 
Depopulation  is  an  effective  and 
preferred  alternative  for  many  flock 
owners  in  test  status,  and  limiting 
release  from  test  status  to  flocks  and 
houses  with  negative  tests  appears  to  be 
unnecessary. 

Upon  further  consideration,  APHIS 
has  determined  that  the  Salmonella 
control  program  would  be  more  effective 
in  preventing  the  spread  of  SE  if  we 
perform  post-release  testing  of  flocks 
and  houses  that  were  in  test  or  infected 
status  and  were  later  released.  SE  can 
enter  a  flock  through  avenues  that  may 
continue  to  exist  even  after  a  flock  is 
released  bom  test  or  infected  status 
because  it  has  tested  negative  for  SE  or 
been  depopulated.  For  example,  if  the  - 
flock  uses  a  source  of  feed  that  is 
contaminated  with  SE.  or  has  a  serious 
rodent  control  problem,  the  flock  could 
easily  become  reinfected  with  SE.  Also, 
although  the  current  regulations  provide, 
in  S  82.37,  that  depopulated  test  or 
infected  flocks  and  houses  must  be 
cleaned,  washed,  and  disinfected,  the 
disinfection  procedures  are  not  always 
completely  effective  in  destroying  SE. 
Incomplete  disinfection  of  a 
depopulated  test  or  infected  house  could 
lead  to  infection  of  the  poultry  used  to 
restock  it.  • 

To  control  this  type  of  reinfection 
problem,  we  are  beginning  a  program  to 
test,  at  the  discretion  of  the 
Administrator,  test  and  infected  flocks 
and  houses  that  were  released  from 
such  status  under  the  regulations,  for  (1) 
A  period  of  18  months  following 
repopulation  if  they  were  released  due 
to  depopulation,  cleaning,  washing,  and 
disinfection  pursuant  to  S  82.37,  or  (2)  a 
period  of  18  months  following  their 
release  if  they  were  released  due  to 
testing  negative  for  SE  pursuant  to 
S  82.32(c]  and  (d).  Based  on  our  study  of 
the  epidemiology  of  SE  spread  in  poultry 
flocks,  we  believe  that  if  a  flock  is 
exposed  to  sources  of  SE  contamination 
sufficient  to  infect  the  flock,  the  flock  is 
likely  to  become  infected  within  18 
months.  Also,  in  situations  where 
repopulation  is  carried  out,  18  months  is 
the  approximate  time  period  required  for 
a  full  cycle  in  an  egg  production  house, 
from  introduction  of  new  chickens 
through  their  depopulation  as  spent 
hens. 

The  post-release  testing  program  we 
are  establishing  will  allow  us  to  identify 
former  test  and  infected  flocks  and 
houses  that  become  reinfected  with  SE 
during  the  18  months  following  their 
release  fiom  test  or  infected  status,  or 
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during  the  18  months  following 
repopuiation,  and  to  impose  restrictions 
to  prevent  further  spread  of  SE  Flocks 
and  houses  that  test  positive  for  SE  in 
this  post-release  testing  period  will  be 
determined  to  be  in  test  status  if  manure 
or  egg  transport  machinery  tests  positive 
for  SE.  and  to  be  in  infected  status  if 
internal  organs  of  chickens  test  positive 
forSE. 

In  addition  to  enforcing  our 
Salmonella  regulations,  APHIS  is  also 
working  with  the  poultry  industry  to 
develop  voluntary  programs  to  test  for 
and  control  SE  in  egg  production  flocks. 
Flocks  that  participate  in  such  a 
voluntary  program  would  be  under  a 
regular  schedule  of  testing  for  SE  that 
would  make  the  post-release  tests 
allowed  by  this  rule  redundant 
Therefore,  we  are  exempting  former  test 
and  infected  flocks  and  houses  from  the 
post-release  test  requirements  of  this 
rule  if  the  flocks  participate,  during  the 
18  months  following  their  release  or 
repopuiation,  in  a  voluntary  program 
approved  by  the  Administrator  to 
control  SE. 

Currently,  no  voluntary  program  to 
control  SE  in  egg  production  flocks  has 
been  approved  by  the  Administrator.  If 
such  a  program  is  approved,  we  will 
publish  details  of  the  voluntary 
program's  standards  and  application 
procedures  for  comment  in  the  Federal 
Register. 

To  establish  the  post-release  testing 
requirement,  we  are  amending 
S  S  82.32(b)(2)  and  (e)  of  the  regulations. 
Section  82.32(b)(2)  currently  reads  as 
follows: 
(2)  Release  from  test  poultry  house  or  test 
flock  status.  A  Federal  or  State 
representative  shall  determine  that  a 
separate  poultry  house  is  no  longer  a  test 
poultry  house,  or  that  a  flock  is  no  longer 
a  test  flock,  and  shall  notify  in  writing 
the  person  in  control  of  the  house  or 
flock  of  that  determination,  after  the 
'  Federal  or  State  representative 
determines  that  blood  and  internal  organ 
samples  from  the  house  or  flock  have 
been  collected  and  tested  twice  in 
accordance  with  paragraphs  (c)  and  (d) 
of  this  section  with  no  recovery  of 
Salmonella  enteritidis  serotype 
enteritidis. 

We  are  revising  this  paragraph  to  read 
as  follows: 
(2)  Release  from  test  poultry  house  or  test 
flock  status;  post-release  sampling  and 
testing,  (i)  A  Federal  or  State 
representative  shall  detennine  that  a 
separate  poultry  house  is  no  longer  a  test 
poultry  house,  or  that  a  flock  is  no  longer 
a  test  flock,  and  shall  notify  in  «vriting 
the  person  in  control  of  the  house  or 
flock  of  that  determination,  after  the 
Federal  or  State  representative 
determines  that  after  the  house  or  flock 
has  been  determined  to  be  in  test  status: 


(A)  the  house  or  flock  has  been 
depopulated,  and  cleaned,  washed,  and 
disinfected  in  accordance  with  i  82.37  of 
this  subpart;  or, 

(B)  blood  and  internal  organ  samples  from 
the  chickens  in  the  house  or  flock  have 
l>een  collected  and  tested  in  accordance 
with  paragraphs  (c)  and  (d)  of  this 
section  with  no  recovery  of  Salmonella 
enteritidis  serotype  enteritidis. 

(ii)  For  18  months  following  the 
repopuiation  of  a  flock  or  house  released 
from  test  status,  due  to  depopulation, 
cleaning,  washing,  and  disinfection 
pursuant  to  paragraph  (b)(2)(i)(A)  of  this 
section,  or  for  IB  months  following 
release  of  a  flock  or  house  from  test 
status,  due  to  testing  negative  for 
Salmonella  enteritidis  serotype 
enteritidis  pursuant  to  paragraph 
(b)(2)(i)(B)  of  this  section,  the 
Administrator  may  make  such  periodic 
collection  and  testing  of  samples  from 
the  flock  or  house  as  he  or  she 
determines  to  he  necessary  to  ensure 
that  the  house  or  flock  is  free  of 
Salmonella  enteritidis  serotype 
enteritidis:  provided:  that  such  sample 
collection  and  testing  will  not  be 
performed  if  the  flock  or  house  is 
participating  in  a  voluntary  program 
approved  by  the  Administrator  to  control 
Salmonella  enteritidis  serotype 
enteritidis.  If  one  or  more  manure  or  egg 
transport  machinery  samples  collected 
and  tested  in  accordance  with  the 
provisions  of  paragraphs  (b)(1)  and  (d)  of 
this  section  test  positive  for  Salmonella 
enteritidis  serotype  enteritidis.  the  flock 
or  house  from  which  the  sample  was 
taken  shall  be  determined  to  l>e  a  test 
flock  or  test  poultry  house.  If  one  or  more 
internal  organ  samples  collected  and 
tested  in  accordance  with  the  provisions 
of  paragraphs  (c)(2)  and  (d)  of  this 
section  test  positive  for  Salmonella 
enteritidis  serotype  enteritidis,  the  flpok 
or  house  from  which  the  sample  was 
taken  shall  l>e  determined  to  be  an 

'  infected  flock  or  infected  poultry  house. 
If  the  peraon  in  control  of  the  flock  or 
poultry  house  has  refused  to  schedule 
sample  collection  within  48  hours  of  the 
time  a  Federal  or  State  representative 
requests  such  sample  coUectioa  or  has 

.  refused  to  allow  completion  of  sample 
collection  according  to  the  schedule  set 
by  the  Federal  or  State  representative, 
the  flock  or  poultry  house  shall  be 
determined  to  l>e  in  test  status. 

This  revision  allows  the 
Administrator  to  subject  former  test 
flocks  and  test  poultiy  houses  to  post- 
release testing  for  18  months  following 
their  release  bom  test  status  or 
repopuiation.  It  also  provides  that  test 
flocks  and  test  poultry  houses  may  be 
released  from  test  status  if  depopulated, 
cleaned,  washed,  and  disinfected,  in 
addition  to  the  former  procedure  by 
which  they  could  be  released  if  the 
internal  organs  of  their  poultry  tested 
negative  for  SE.  Finally,  it  provides  that 
owners  who  refuse  to  allow  post-release 


testing  will  have  their  flocks  or  houses 
placed  in  test  status  and  be  subjected  to 
the  restnctions  and  testing  requirements 
which  the  regulations  provide  for  that 
status. 

We  are  making  similar  changes  to 
I  82.32(e)  concerning  infected  flocks  and 
infected  poultry  houses.  Section  82.32(e) 
currently  reads  as  follows: 
(e)  Release  from  infected  poultry  house 
status  or  infected  flock  status.  A  Federal 
or  State  representative  shall  determine 
that  a  house  or  flock  is  no  longer  ap 
infected  poultry  house  or  an  infected 
flock,  and  shall  notify  in  writing  the 
person  in  control  of  the  house  or  flock  of 
that  determination,  if  the  Federal  or  State 
representative  determines  that,  after  the 
house  or  flock  has  been  determined  to  be 
infected: 

(1)  the  house  or  flock  has  been 
depopulated,  and  cleaned,  washed,  and 
disinfected  in  accordance  with  t  82.37  of 
this  subpart;  or, 

(2)  internal  organ  samples  have  been 
collected  from  the  chickens  in  the  house 
or  flock  and  tested  in  accordance  with 
paragraphs  (c)  and  (d)  of  this  section, 
with  no  recovery  of  Salmonella 
enteritidis  serotype  enteritidis. 

We  are  revising  this  paragraph  to  read 
as  follows: 

(e)  Release  from  infected  poultry  house 
status  or  infected  flock  status:  post- 
release sampling  and  testing.  (1)  A 
Federal  or  State  representative  shall 
determine  that  a  house  or  flock  is  no 
longer  an  infected  poultry  house  or  an 
infected  flock,  and  shall  notify  in  writing 
the  person  in  control  of  the  house  or 
flock  of  that  determination,  if  the  Federal 
or  State  representative  determines  that, 
after  the  house  or  flock  has  t>een 
determined  to  be  infected: 

(i)  the  house  or  flock  has  been  depopulated, 
and  cleaned,  washed,  and  disinfected  in 
accordance  with  1 82.37  of  this  subpart; 
or, 

(ii)  internal  organ  samples  from  the 
chickens  in  the  house  or  flock  have  been 
collected  and  tested  in  accordance  with 
paragraphs  (c)  and  (d)  of  this  section, 
with  no  recovery  of  Salmonella 
enteritidis  serotype  enteritidis. 

(2)  For  18  months  following  the 
repopuiation  of  a  flock  or  house  released 
from  infected  status,  due  to 
depopulation,  cleaning,  washing,  and 
disinfection  pursuant  to  paragraph 
(e)(l)(i)  of  this  section,  or  for  18  months 
follomng  release  of  a  flock  or  house  from 
infected  status,  due  to  testing  negative 
for  Salmonella  enteritidis  serotype 
enteritidis  pursuant  to  paragraph 
(e)(l)(ii)  of  this  sectioa  the 
Administrator  may  make  such  periodic 
collection  and  testing  of  samples  from 
the  flock  or  house  as  he  or  she 
determines  to  be  necessary  to  ensure 
that  the  house  or  flock  is  free  of 
Salmonella  enteritidis  serotype 
enteritidis;  provided:  that  such  sample 
collection  and  testing  will  not  bt 
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performed  if  the  flock  or  house  it 
participating  in  a  voluntary  program 
approved  by  the  Administrator  to  control 
Salmonella  enteritidis  serotype 
enteritidis.  If  one  or  more  manure  or  egg 
transport  machinery  samples  collected 
and  tested  in  accordance  with  the 
provisions  of  paragraphs  (b)(1)  and  (d)  of 
this  section  test  positive  for  Salmonella^ 
enteritidis  serotype  enteritidis.  the  flock 
.  or  house  from  which  the  sample  was 
taken  shall  be  determined  to  be  a  test 
flock  or  test  poultry  house.  If  one  or  more 
internal  organ  samples  collected  and 
tested  in  accordance  with  the  provisions 
of  paragraphs  (c)(2]  and  (d)  of  this 
section  test  positive  for  Salmonella 
enteritidis  serotype  enteritidis.  the  flock 
or  house  from  which  the  sample  was 
taken  shall  be  determined  to  be  an 
infected  flock  or  infected  poultry  house. 
If  the  person  in  control  of  the  flock  or 
poultry  house  has  refused  to  schedule 
sample  collection  within  48  hours  of  the 
time  a  Federal  or  State  representative 
requests  such  sample  collection,  or  has 
refused  to  allow  completion  of  sample 
collection  according  to  the  schedule  set 
by  the  Federal  or  State  representative, 
the  flock  or  poultry  house  shall  be 
determined  to  be  in  test  status. 

Emergency  Action 

Robert  Melland,  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  there  is 
good  cause  for  publishing  this  interim 
rule  without  prior  opportunity  for  public 
comment. 

SE  is  a  communicable  disease  of 
poultry  and  is  a  serious  public  health 
concern.  It  is  also  a  cause  of  economic 
concern  for  th^  United  States  egg-type 
chicken  industry.  Immediate  action  is 
necessary  to  prevent  the  spread  of  SE  in 
chickens  and  to  protect  public  health. 

Losses  due  to  SE  currently  represent  a 
serious  adverse  economic  e^ect, 
particularly  to  the  $3.2  billion  egg 
industry.  The  current  SE  control 
program  is  helping  to  reduce  the  spread 
of  SE  in  poultry  flocks  and  reduce  the 
incidence  of  human  disease  outbreaks 
caused  by  SE,  but  for  the  program  to  be 
effective,  it  must  address  the  continued 
freedom  of  flocks  from  SE  after  they  are 
released  from  regulatory  restrictions.  By 
addressing  post-release  testing  of  former 
infected  and  test  poultry  flocks  and 
houses,  this  rule  will  allow  APHIS  to 
immediately  address  the  possible 
existence  of  SE  infection  in  these 
^  previously  regulated  poultry  flocks  and 
houses.  Any  delay  would  allow  the 
opportunity  for  increased  spread  of  SE 
among  and  from  possibly  infected 
former  test  and  infected  poultry  flocks 
and  houses. 

Under  these  circumstances,  prior 
notice  and  other  pubhc  procedures  with 
respect  to  this  interim  rule  are 
impracticable  and  contrary  to  the  public 


interest.  Therefore,  there  is  good  cause 
under  5  U.S.C.  553  to  make  the  interim 
rule  effective  upon  signature.  We  will 
consider  comments  that  are  received 
within  60  days  of  publication  of  this 
interim  rule  in  the  Federal  Register. 
After  the  conunent  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register,  including  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

As  an  alternative  to  the  provisions  of 
this  rule,  we  have  considered  taking  no 
action,  and  allowing  the  current 
regulations  to  remain  in  effect 
unchanged.  The  alternative  of  no  action 
was  rejected  because  it  would  not  fulHU 
the  APHIS  mandate  to  prevent  the 
dissemination  of  communicable  poultry 
disease. 

This  rule  would  affect  only  flocks  and 
houses  that  have  been  or  are  determined 
to  be  in  test  or  infected  status  under  the 
regulations.  There  are  currently  fewer 
than  20  such  flocks  in  the  United  States, 
although  continued  enforcement  of  our 
SE  regulations  could  increase  this 
number. 

As  discussed  in  the  preamble  of  the 
final  rulemaking  document  (56  FR  3730- 
3743),  any  poultry  flocks  or  houses  that 
test  positive  for  SE  as  a  result  of  testing 
under  this  rule  and  are  placed  in  test  or 
infected  status  will  suffer  economic 
impacts,  in  the  form  of  revenue  loss  due 
to  the  restrictions  on  interstate 
movement  of  chickens  and  eggs  (eggs 
may  be  moved  interstate  for  breaking 
and  pasteurization,  boiling,  or  export) 
for  the  period  they  are  considered  to  be 
from  test  or  infected  flocks  or  houses. 
Based  on  the  rate  at  which  we  have 


been  identifying  test  and  infected  flocks 
and  houses,  the  total  number  of  egg 
production  flocks  that  will  be  subjected 
to  post-release  testing  in  accordance 
with  this  rule  will  probably  be  fewer 
than  20  each  year,  of  which  fewer  than  5 
may  be  owned  by  small  entities. 
Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjects  in  9  CFR  Part  82 

Animal  diseases,  Chlamydiosis, 
Exotic  Newcastle  disease,  Ornithosis, 
Poultry  and  poultry  products. 
Psittacosis,  Salmonella,  Quarantine, 
Transportation. 

Accordingly,  the  regulations  in 
subpart  B  of  part  82  are  amended  as 
follows: 

PART  82-EXOTIC  NEWCASTLE 
DISEASE  IN  ALL  BIROS  AND 
POULTRY;  PSITTACOSIS  AND 
ORNITHOSIS  IN  POULTRY;  POULTRY 
DISEASE  CAUSED  BY  SALMONELLA 
ENTERITIDIS  SEROTYPE  ENTERITIDIS 

Subpart  B— Poultry  Disease  Caused  By 
Salmonella  enteritidis  Serotype 
enteritidis 

The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Autbocity:  21  U.S.C.  111-113, 115, 117, 120, 
123-128, 134a,  134b,  134f:  7  CFR  2.17,  2.51,  and 
3n.2(d). 

§8Z30    (Amsndsd] 

2.  In  S  82.30,  the  definitions  of 
"Infected  flock"  and  "Infected  poultry 
house"  would  be  amended  by  adding 
"or  (e)(2)"  immediately  following  the 
reference  to  "§  82.32(c)". 

3.  In  §  82.30,  the  definitions  of  "Test 
flock"  and  'Test  poultry  house"  would 
be  amended  by  adding  "or  (b)(2)(ii)" 
immediately  following  '  §  82.32(b)". 

§62.32    [Amended] 

4.  Paragraphs  (b](2]  and  (e)  of  S  82.32 
are  revised  to  read  as  follows: 

§82.32    MenHflcation  Of  Study  flocks,  tsst 
poultry  houses,  test  flocks.  Infected  poultry 
houses,  and  Infected  flocss, 

*        *        •     -,  *        • 


UMI 
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(2)  Release  from  test  poultry  house  or 
test  flock  status;  post-release  sampling 
and  testing,  [i]  A  Federal  or  State 
representative  shall  determine  that  a 
separate  poultry  house  is  no  longer  a 
test  poultry  house,  or  that  a  flock  is  no 
longer  a  test  flock,  and  shall  notify  in 
writing  the  person  in  control  of  the 
house  or  flock  of  that  determination, 
after  the  Federal  or  State  representative 
determines  that,  after  the  house  or  flock 
has  been  determined  to  be  in  test  status: 

(A)  the  house  or  flock  has  been 
depopulated,  and  cleaned,  washed,  and 
disinfected  in  accordance  with  §  62J37  of 
this  subpart;  or, 

(B)  blood  and  internal  organ  samples 
from  the  chickens  in  the  house  or  flock 
have  been  collected  and  tested  in 
accordance  with  paragraphs  (c)  and  (d) 
of  this  section  with  no  recovery  of 
Salmonella  enteritidis  serotype 
enteritidis. 

(ii]  For  18  months  following  the 
repopulation  of  a  flock  or  house 
released  from  test  status,  due  to 
depopulation,  cleaning,  washing,  and 
disinfection  pursuant  to  paragraph 
(b)(2)(i)(A)  of  this  section,  or  for  18 
months  following  release  of  a  flock  or 
house  from  test  status,  due  to  testing 
negative  for  Salmonella  enteritidis 
serotype  enteritidis  pursuant  to 
paragraph  (b)(2](i)(B)  of  this  section,  the 
Administrator  mayonake  such  periodic 
collection  and  testing  of  samples  from 
the  flock  or  house  as  he  or  she 
determines  to  be  necessary  to  ensure 
that  the  house  or  flock  is  free  of 
Salmonella  enteritidis  serotype 
enteritidis;  provided:  that  such  sample 
collection  and  testing  will  not  be 
performed  if  the  flock  or  house  is 
participating  in  a  voluntary  program 
approved  by  the  Administrator  to 
control  Salmonella  enteritidis  serotype 
enteritidis.  If  one  or  more  manure  or  egg 
transport  machinery  samples  collected 
and  tested  in  accordance  with  the 
provisions  of  paragraphs  (b)(1)  and  (d) 
of  this  section  test  positive  for 
Salmonella  enteritidis  serotype 
enteritidis.  Hie  flock  or  house  from 
which  the  sample  was  taken  shall  be 
determined  to  be  a  test  flock  or  test 
poultry  house.  If  one  or  more  internal 
organ  samples  collected  and  tested  in 
accordance  with  the  provisions  of 
paragraphs  (c)(2)  and  (d)  of  this  section 
test  positive  for  Salmonella  enteritidis 
serotype  enteritidis,  the  flock  or  house 
from  which  the  sample  was  taken  shall 
be  determined  to  be  an  infected  flock  or 
infected  poultry  house.  If  the  person  in 
control  of  the  flock  or  poultry  bouse  has 
refused  to  schedule  sample  coUection 
within  48  hows  ai  the  time  a  Federal  or 
State  representative  rcfpiests  such 


sample  collection,  or  has  refused  to 
allow  completion  of  sample  collection 
according  to  the  schedule  set  by  the 
Federal  or  State  representative,  the  flock 
or  poultry  house  shall  be  determined  to 
be  in  test  status. 


(e)  Release  from  infected  poultry 
house  status  or  infected  flock  status; 
post-release  sampling  and  testing.  (1)  A 
Federal  or  State  representative  shall 
determine  that  a  house  or  flock  is  no 
longer  an  infected  poultry  house  or  an 
infected  flock,  and  shall  notify  in  writing 
the  person  in  control  of  the  house  or 
flock  of  that  determination,  if  the    . 
Federal  or  State  representative 
determines  that,  after  the  house  or  flock 
has  been  determined  to  be  infected: 

(i)  The  house  or  fktck  has  been 
depopulated,  and  cleaned,  washed,  and 
disinfected  in  accordance  with  9  62.37  of 
this  subpart;  or. 

(ii)  Internal  organ  samples  from  the 
chickens  in  the  house  or  flock  have  been 
collected  and  tested  in  accordance  with 
paragraphs  (c)  and  (d)  of  this  section, 
with  no  recovery  of  So/iiK»ie//a 
enteritidis  serotype  enteritidis. 

(2)  For  18  months  following  the 
repopulation  of  a  flock  or  house 
released  from  infected  status,  due  to 
depopulation,  cleaning,  washing,  and 
disinfection  pursuant  to  paragraph 
(e)(l)(i)  of  this  section,  or  for  18  months 
following  release  of  a  flock  or  house 
from  infected  status,  due  to  testing 
negative  for  Salmonella  enteritidis 
serotype  enteritidis  pursuant  to 
paragraph  (e)(l)(ii)  of  this  section,  the 
Administrator  may  make  such  periodic 
collection  and  testing  of  samples  from 
the  flock  or  hoase  as  he  or  she 
determines  to  be  necessary  to  ensure 
that  the  house  or  flock  is  free  of 
Salmonella  enteritidis  serotype 
enteritidis;  provided:  that  such  sample 
collection  and  testing  will  not  be 
performed  if  the  flock  or  house  is 
participating  in  a  voluntary  program 
approved  by  the  Administrator  to 
control  Salmonella  enteritidis  serotype 
enteritidis.  If  one  or  more  manure  or  egg 
transport  machinery  samples  collected 
and  tested  in  accordance  with  the 
provisions  of  paragraphs  (b)(1)  and  (d) 
of  this  section  test  positive  for 
Salmonella  enteritidis  serotype 
enteritidis,  the  flock  or  house  from 
which  the  sample  was  taken  shall  be 
determined  to  be  a  test  flock  or  test 
poultry  house.  If  one  or  more  internal 
organ  samples  collected  and  tested  in 
accordance  with  the  provisions  of 
paragraphs  (c)(Z)  and  (d)  of  this  section 
test  positive  for  SaJwonella  enteritidis 
serotype  enteritidis,  the  flock  or  house 
from  which  tha  sample  was  taken  shall 


be  determined  to  be  an  infected  fk>ck  or 
infected  poultry  house.  If  the  person  in 
control  of  the  flock  or  pouHry  house  has 
refused  to  schedule  sample  collection 
within  48  hours  of  the  time  a  Federal  or 
State  representative  requests  such 
sample  collection,  or  has  refused  to 
allow  completion  of  sample  collection 
according  to  the  schedule  set  by  the 
Federal  or  State  representative,  the  flock 
or  poultry  house  shall  be  determined  to 
be  in  test  status. 

Done  in  Washington.  DC  this  6Ui  day  of 
lanuary,  1992. 

RobMt  Mellaad, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc  92-S34  Filed  1-8-92;  8:45  am) 

MLUNQ  COOS  S«ie-M-P 


;)EPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPan39 


[Docket  Na  90-AIS-36. 
39-M03,  AD  91-24-07] 


Airworthiness  Directives:  Air  Cruisers 
Company,  TSO-C69  Evacuation  SRde 
System,  Part  Number  (P/N)  031005- 
(    )andD30S43-(    ) 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

AcnOM:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AO), 
applicable  to  certain  Air  Cruisers 
Company,  TSO-C69  Evacuation  Slide 
Systems,  which  requires  modifications 
to  the  Air  Cruisers  Evacuation  Slides  P/ 
N  D31005-(    )  and  D  30543-{    ).  This 
amendment  is  prompted  by  the  failure  of 
an  evacuation  shde  to  properly  deploy 
as  a  result  of  ah  incorrectly  routed  slide 
valve  release  cable.  This  condition,  if 
not  corrected,  could  result  in  an 
evacuation  slide  not  inflating  properly, 
hampering  an  emergency  evacuation  of 
the  aircraft. 

DATES:  Effective  February  10, 1992. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director    , 
of  the  Federal  Register  as  of  February 
10. 1992. 

AOORESSES:  The  applicable  service 
information  may  be  obtained  from  Air 
Cruisers  Co..  P.O.  Box  lao.  Behnar,  N) 
07719-0180.  This  information  oiay  be 
examined  at  the  FAA.  New  England 
Region,  OfBce  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
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5299.  or  the  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  room  202,  Valley  Stream.  New 
York. 

Ftm  FURTHED  INFOftMATION  CONTACT: 

Mr.  D.  Kramar,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173,  New  York  Aircraft  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  FAA,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream.  New  York  11581; 
telephone  no.  (516)  791-6427. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  that  is 
applicable  to  Air  Cruisers  Company, 
TSO-C69  Evacuation  Slide  System,  Part 
Numbers  (P/N)  D31005-{    )  and  D30543- 
(    ),  was  published  in  the  Federal 
Register  on  March  1, 1991  (56  FR  8732). 
That  action  proposed  to  require  the 
replacement  of  the  inflation  cable,  and 
to  reidentify  the  emergency  evacuation 
slides  in  accordance  with  Air  Cruisers 
Co.,  Service  Bulletin  (SB)  201-25-15, 
dated  September  17, 1990. 

Interested  persons  have  been  afforded 
an  opportunity  taparticipate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  economic  analysis  paragraph  that 
is  discussed  below  has  been  revised  to 
reflect  an  increase  in  the  specified 
hourly  labor  rate  from  $40  an  hour,  that 
was  cited  in  the  preamble  of  the  notice 
of  proposed  rulemaking  to  $55  an  hour. 
Therefore,  it  is  necessary  to  increase  the 
estimated  total  cost  impact  of  the  AD. 

There  are  approximately  939  shdes  of 
the  affected  design  in  the  worldwide 
fleet.  It  is  estimated  that  the 
modification  kit  of  each  affected  slide 
will  cost  approximately  $60,  and  the 
modification  would  take  approximately 
0.3  manhours  at  $55  per  manhour.  Based 
on  these  figures  the  total  maximum  cost 
impact  of  the  AD  is  estimated  to  be 
$71,834. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  acc9rdance 
with  Executive  Order  12612,  it  is 
determined  that  this  ffnal  rule  will  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 


U  Ml 


For  the  reasons  discussed  above,  I 
certify  that  this  regulation  (1)  is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference,  and 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39-{AMENDEO] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g).  and  14  CFR  11.88. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-24-07.  Air  Cruisers  Co.:  Amendment  3»- 
8093.  Docket  No.  90-ANE-36 

Applicability:  Air  Cruisers  Co.,  TSO-Ce9 
Emergency  Evacuation  Slide  systems  P/N 
D31005-(    ).  Serial  Numbers  0001  through 
0870.  and  P/N  D30543-{    ).  Serial  Numbers 
0001  through  0067,  installed  on  but  not  limited 
to  British  Aerospace  Model  BAe-146  series 
airplanes. 

Compliance:  Required  within  the  next  3 
months  after  the  effective  date  of  this  AO, 
unless  already  accomplished. 

To  prevent  the  possibility  of  the  emergency 
evacuation  slide  from  inflating  improperly 
which  could  result  in  hinderance  of  the 
emergency  evacuation  of  the  airplane, 
accomplish  the  following: 

(a)  Replace  the  inflation  cable,  and 
reidentify  the  emergency  evacuation  slide  in 
accordance  with  paragraph  2,  of  the 
Accomplishment  Instructions  of  Air  Cruisers 
Co..  Service  Bulletin  (SB)  201-25-13,  dated 
September  17, 1990. 

(b)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  operations  or 
avionics,  as  appropriate),  an  alternate 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
time  specified  in  this  AD  may  l>e  approved  by 
the  Manager.  New  York  Airtrafl  Certification 
Office.  ANE-170.  Engine  h  Propeller 
Directorate.  Aircraft  Certification  Service, 


FAA,  181  South  Franklin  Avenue.  Valley 
Stream,  New  York. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  The  modification  procedure  shall  be 
done  in  accordance  with  the  following  Air 
Cruisers  Co.  Service  Bulletin: 


Document  No. 

Pages 

Date 

201-25-13 

1-e 

9/17/90 

Total  Pages:  6 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Air  Cruisers  Co..  P.O.  Box  180.  Belmar, 
New  jersey  07719-0810.  Copies  may  be 
inspected  at  the  FAA  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  room  311. 
Burlington,  Massachusetts,  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street,  NW., 
room  8401.  Washington.  DC. 

This  amendment  (39-8093,  AD  91-24-07) 
becomes  effective  February  10, 1992. 

Issued  in  Burlington,  Massachusetts,  on 
December  16, 1991. 
Jack  A.  Sain, 

Manager  Engine  Sr  Propeller  Directorate, 
Aircraft  certification  Service 
[FR  Doc.  92-485  F!led  1-6-92;  8:45  am] 

BHXMG  CODE  4»10i^13-M 


14CFRPart39 

[Docket  No.  91-Mllb-I^AD;  Amendment 
39-9130;  AO  92-01-06] 

Airwortttiness  DirecUves;  Boeing 
Model  757  Series  Airplane* 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  requires  a  visual 
inspection  or  fimctional  test  of  the  fuel 
shutoff  valves  (spar  valves)  and  fuel 
crossfeed  valve;  and.  if  necessary, 
removal  and  re-installation  of  the  valve. 
This  amendment  is  prompted  by  a  report 
of  a  fuel  crossfeed  valve  that  was 
incorrectly  installed  during  factory 
assembly  and  would  not  close  fully. 
This  condition,  if  not  corrected,  could 
result  in  a  valve  which  could  not  close 
fully,  thereby  allowing  fuel  to  flow  to  the 
nacelle  during  an  engine  fire. 

dates:  Effective  February  17. 1992. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
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of  the  Federal  Register  as  of  February 
17, 1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane,  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  O^ce  of 
the  Federal  Register,  1100  L  Street  NW.. 
room  8401.  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jeffrey  E.  Duven,  Seattle  Aircraft 
CertiHcation  OfDce,  Propulsion  Branch, 
ANM-140S;  telephone  (206)  227-2688. 
Mailing  address:  FAA,  Noilhwest 
Mo'intain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

SUPPtEMENTARV  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  appUcable  to 
certain  Boeing  Model  757  series 
airplanes,  was  published  in  the  Fedetal 
Register  on  October  4, 1991  (56  FR 
50298).  That  action  proposed  to  require  a 
visual  inspection  or  functional  test  of 
the  fuel  shutoff  valves  (spar  valves]  and 
fuel  crossfeed  valve  and,  if  necessary, 
removal  and  re-installation  of  the  valve. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

All  conunenters  supported  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  352  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  129  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  6  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$42,570. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  wiU 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  S9 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety.  ^ 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART3»-{AMENDE0] 

1.  The  authority  citation  for  p^irt  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a>,  1421  Mid  1423; 
49  U.S.C.  106(g]:  and  14  CFR  11.89. 

S  39.13    [Amandedl 

2.  Section  39.13  is  amended  by  adding 
the  fbUowing  new  airworthiness 
directive: 

SZ-ei-OS.  Boeing:  Amendment  39-6130. 
Docket  No.  91-NM-153-AO. 

Applicability:  Model  757  series  airplanes, 
as  listed  in  Boeing  Service  Letter  757-SL-28- 
S-A,  dated  June  S,  1991.  certificated  in  any 
category. 

Compliance:  Required  within  the  next  3,000 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  previously  accomplished. 

To  assure  that  the  fuel  crossfeed  valve  and 
fuel  shutofT  valves  close  fully,  accomplish  the 
following: 

(a)  Perform  a  visual  inspection  or  a 
functional  test  of  the  fuel  crossfeed  valve  and 
fuel  shutoff  valves  to  determine  if  the  valves 
are  correctly  installed,  in  accordance  with 
Boeing  Service  Letter  757-SL-28-S-A  dated 
June  5, 1991.  If  an  incorrectly  installed  valve 
is  found,  prior  to  further  fligiht.  remove  and 
re-install  it  correctly,  in  accordance  with  the 
service  letter. 

(b)  Within  30  days  after  accomplishing  the 
inspection  or  functional  test  required  by 
paragraph  (a)  of  this  AD,  submit  a  report  of 
the  inspection  or  test  findings  from  which  it  is 
determined  that  the  fuel  crossfeed  valve  or 
fuel  shutoff  valves  were  incorrectly  installed, 
to:  Manager,  Seattle  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain  Region, 
leoi  Lind  Avenue  SW.,  Renton,  Washington 
96055;  rapid  fax:  (206)  227-1181;  telex  756368. 
Information  collection  requirements 


contained  in  this  regulation  have  been 
approved  by  the  O^iae  of  Management  and 
Budget  (OMB)  under  the  (ntivistons  of  the 
Paperwork  Reductions  Act  of  1980  (PL  96- 
511)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  CertiHcation  Ofrice  (ACO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(d)  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(e)  The  inspection/test  requirements  of  this 
AD  shall  be  done  in  accordance  with  Boeing 
Alert  Service  Letter  757-SL-28-8-A.  dated 
June  5. 1991.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal    . 
Register  in  accordance  with  S  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obuined 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington  98124. 
Copies  may  be  inspected  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington,  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW..  room 
6401.  Washington.  DC. 

(f)  This  amendment  (39-8130),  AD  9a-<n-06. 
becomes  effective  February  17. 1902. 

Issued  in  Rentoa  Washingtoa  on 
December  18, 1901. 
Dairell  M.  Paderson. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  92-463  Filed  l-»-«2;  a-45  am) 


14  CFR  Part  38 


[Dedwt  No.  •1-NM-214-AO;  Aawndment 
3»-S12»;AO  91-22-511 

Airworthiness  Directives;  Boeing 
Modei  7S7  Series  AJrplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Fmal  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
91-22-51.  which  was  made  effective 
previously  to  all  known  U.S.  owners  and 
operators  of  Boeing  Model  757  series 
airplanes  by  individual  telegrams.  This 
AD  requires  repetitive  inspections  to 
detect  delamination  of  or  physical 
damage  to  the  trailing  edge  wedges  on 
the  leading  edge  wing  slats,  and  repair, 
if  necessary.  This  amendment  is 
prompted  by  reports  of  skin  separation 
on  trailing  edge  wedges  on  wing  leading 
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edge  slats.  The  actions  specified  by  this 
AD  are  intended  to  prevent  separation 
of  one  or  more  of  the  trailing  edge 
wedges  from  the  airplane,  which  could 
adversely  affect  the  controUabihty  of 
the  airplane. 

DATES:  Effective  January  24, 1992,  to  all 
persons  except  those  persons  to  whom  it 
was  made  immediately  effective  by 
telegraphic  AD  T91-22-51,  issued 
October  17, 1991,  which  contained  this 
amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24, 
1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street  NW.,  Room  8401,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Rodriguez,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  Seattle 
Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2779. 
SUPPLEMENTARY  INFORMATION:  On 

October  17, 1991,  the  FAA  issued 
telegraphic  AD  T91-22-51,  applicable  to 
Boeing  Model  757  series  airplanes, 
which  requires  repetitive  inspections  to 
detect  delamination  of  or  physical 
damage  to  the  trailing  edge  wedges  on 
the  leading  edge  wing  slats,  and  repair, 
if  necessary.  That  action  was  prompted 
by  reports  from  four  operators  of 
indications  of  skin  separation  of  the 
upper  skin  on  the  forward  part  of  the 
trailing  edge  wedge  on  a  wing  leading 
edge  slats  on  five  Model  757  series 
airplanes.  On  two  of  the  slats,  inboard 
pieces  of  the  upper  skin  were  lost  from 
the  wedge.  This  condition,  if  not 
corrected,  could  result  in  separation  of 
one  or  more  of  trailing  edge  wedges 
from  the  airplane,  which  could 
adversely  affect  controUabihty  of  the 
airplane. 

The  FAA  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
57A0045,  dated  October  16, 1991,  which 
describes  procedures  for  a  close 
detailed  visual  inspection,  followed  by 
repetitive  detailed  visual  and  "coin-tap" 
inspections,  of  the  trailing  edge  wedges 
on  the  wing  leading  edge  slats  to  detect 
delamination  and  physical  damage. 

Since  the  unsafe  condition  described 
is'  likely  to  exist  or  develop  on  other 


airplanes  of  the  same  type  design,  the 
FAA  issued  telegraphic  AD  T91-22-51  to 
require  repetitive  close  visual  and  "coin 
tap"  inspections  of  the  trailing  edge 
wedges  on  the  wing  leading  edge  slats  to 
detect  delamination  and  physical 
damage.  The  required  inspections  are  to 
be  accomplished  in  accordance  with  the 
alert  service  bulletin  previously 
described.  If  damage  or  defective  parts 
are  found,  they  must  be  repaired  in 
accordance  with  an  FAA-approved 
procedure  or  replaced  with  new  parts. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegrams  issued  on  October 
17, 1991,  to  all  known  U.S.  owners  and 
operators  of  Boeing  Model  757  series 
airplanes.  These  conditions  still  exist 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
§  39.13  of  part  39  of  the  Federal  Aviation 
Regulations  (FAR]  to  make  it  effective  to 
all  persons. 

This  is  considered  to  be  interim  action 
until  the  manufacturer  develops  non- 
destructive inspection  (NDI)  procedures, 
at  which  time  the  FAA  may  consider 
further  rulemaking. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-[  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 

the  following  new  airworthiness  , 
directive; 

91-22-51.  Boeing:  Amendment  39-8129. 
Docket  91-NM-214-AD. 

Applicability:  Model  757  series  airplanes, 
line  numbers  140  through  335,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  the  separation  of  the  trailing 
edge  wedges  from  the  airplane,  accomplish 
the  following: 

(a)  Perform  a  close  detailed  visual 
inspection  of  the  trailing  edge  wedges  of  slats 
1  through  4  and  7  through  10,  for  delamination 
and  physical  damage  in  accordance  with 
Boeing  Alert  Service  Bulletin  757-57 A0045, 
dated  October  16, 1991,  at  the  times  specified 
l>elow: 

(1)  For  airplanes  that  have  accumulated 
5,000  or  more  flight  hours  as  of  the  effective 
date  of  this  AO;  Within  the  next  10  calendar 
days  after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  300  flight 
hours. 

(2)  For  airplanes  that  have  accumulated 
less  than  5,000  flight  hours  as  of  the  effective 
date  of  this  AD:  Within  the  next  300  flight 
hours  after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  300  flight 
hours. 

(b)  Within  the  next  300  flight  hours  after 
the  effective  date  of  this  AD,  perform  a  "coin- 
tap"  inspection  of  the  trailing  edge  wedges  of 
slats  1  through  4  and  7  through  10  for 
delamination  and  physical  damage,  in 
accordance  with  Boeing  Alert  Service  <-■ 
Bulletin  757-57 A0045,  dated  October  16, 1991. 
Repeat  this  inspection  at  intervals  not  to 
exceed  1,500  flight  hours. 

(c)  If  delamination  and/or  physical  damage 
are  found  as  a  result  of  the  inspections 
required  by  paragraph  (a)  or  (b)  of  this  AD, 
prior  to  further  flight,  repair  in  accordance 
with  an  FAA-approved  procedure  or  replace 
with  new  parts.  If  a  repair  is  accomplished  or 
if  new  parts  are  installed,  the  inspections 
required  by  paragraphs  (a)  and  (b)  of  this  AD 
must  be  continued. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
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provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certiflcation  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(f)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Boeing 
Alert  Service  Bulletin  757-57 A0045,  dated 
October  16, 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington:  or  at  the  Offlce  of  the  Federal 
Register.  1100  L  Street  NW..  room  8401, 
Washington,  DC. 

(g)  This  amendment  (39-«129),  AD  91-22- 
51,  becomes  effective  January  24, 1992,  to  all 
persons  except  those  persons  to  whom  it  was 
made  immediately  effective  by  telegraphic 
AD  T91-22-51,  issued  October  17, 1991, 
which  contained  the  requirements  of  this 
amendment. 

Issued  in  Renton,  Washington,  on 
December  18. 1991. 
Daitell  M.  Pederaon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  92-482  Filed  l-S-«2: 8:45  am] 
BlUma  CODE  4t10-19-W 


14  CFR  Part  39 

[Docket  No.  91-NM-262-AD;  Amendment 
39-8142;  AD  92-02-06] 

Airworthiness  Directives:  Boeing 
iModel  747-400  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes.  This  action  requires 
inspection  and,  if  necessary, 
replacement  or  rerouting  of  the  oxygen 
hose  supplying  oxygen  to  the  captain's 
and  first  officer's  oxygen  mask  stowage 
boxes.  This  amendment  is  prompted  by 
a  report  of  a  captain's  oxygen  mask  with 
restricted  oxygen  flow  because  of  a 
damaged  hose.  The  actions  specified  in 
this  AD  are  intended  to  prevent  pilot 
incapacitation  during  an  emergency 
situation  requiring  supplemental  oxygen 
to  the  flight  crew. 
DATES:  Elective  January  24. 1992. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24, 
1992. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  9. 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration.  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
262-AD.  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW.. 
room  8401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  R.  Morris,  Jr.,  Aerospace 
Engineer,  Seattle  Aircraft  Certification 
OfHce,  Systems  ft  Equipment  Branch, 
ANM-130S,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2794;  fax  (206)  227- 
1181. 

SUPPLEMENTARY  INFORMATION:  One 
operator  of  a  Boeing  Model  747-400 
series  airplane  reported  that  the  oxygen 
flow  rate  to  the  captain's  oxygen  mask 
was  below  specification. 
Troubleshooting  determined  that  a 
damaged  oxygen  hose  restricted  the 
flow  of  oxygen.  The  manufacturer 
performed  a  check  of  four  production 
airplanes  and  found  three  of  eight  hose 
assemblies  with  similar  damage.  The 
damage  is  a  bend,  kink,  or  soft  spot  in 
the  oxygen  hose  adjacent  to  the  elbow 
fitting  at  the  base  of  the  oxygen  mask 
stowage  box.  This  condition,  if  not 
corrected,  could  result  in  pilot 
incapacitation  during  an  emergency 
situation  requiring  supplemental  oxygen 
to  the  flight  crew. 

Investigation  of  the  problem  identiHed 
two  possible  sources  of  damage.  The 
first  occurs  during  removal  of  the 
oxygen  mask  stowage  box.  Excessive 
tension  is  applied  to  the  oxygen  hose  if 
the  oxygen  hose  is  routed  under  the  air 
conditioning  duct  or  is  not  disconnected 
from  the  stowage  box  during  removal  of 
the  box. 

A  second  source  of  damage  occurs 
during  installation  of  the  oxygen  mask 
stowage  box.  The  oxygen  hose  can  be 
pressed  between  the  stowage  box  and 
the  cabin  floor  if  the  elbow  fitting  at  the 
base  of  the  box  is  oriented  towards  the 


floor.  Orientation  of  the  elbow  fitting 
away  from  the  direction  of  the  oxygen 
hose  routing  can  result  in  the  oxygen 
hose  being  bent  over  the  elbow  fitting. 

The  "Press-to-Test"  button  is  only  an 
indication  of  oxygen  pressure  in  the 
oxygen  mask  stowage  box  and  not  an       ^ 
indication  of  oxygen  flow  rate  to  the 
oxygen  mask.  Tests  have  indicated  that 
if  the  stowage  box  is  pressurized  and 
the  hose  is  kinked  or  blocked,  the  button 
can  be  depressed  5  to  6  times  before 
enough  pressure  is  released  to  indicate 
low  or  not  oxygen  flow. 

The  FAA  has  reviewed  and  approved 
Being  Alert  Service  Bulletin  747- 
35A2075,  Revision  1,  dated  Septeniber 
19, 1991,  which  describes  procedures  for 
inspection,  replacement,  and  rerouting 
of  the  oxygen  hoses  to  the  captain's  and 
first  officer's  oxygen  mask  stowage 
boxes. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Boeing  Model  747-400  series  airplanes 
of  the  same  type  design,  this  AD  is  being 
issued  to  prevent  pilot  incapitation 
during  an  emergency  situation  requiring 
supplemental  oxygen  to  the  flight  crew. 
This  AD  requires  removal  of  the 
captain's  and  first  officer's  oxygen  mask 
stowage  boxes,  removal  and  inspection 
of  the  oxygen  hoses,  replacement  of 
damaged  or  shorter  length  hoses, 
verification  of  the  elbow  fitting 
orientation,  proper  routing  of  the  oxygen 
hoses,  installation  of  the  stowage  boxes, 
and  an  operational  test  of  the  crew 
oxygen  system.  The  required  actions  are 
to  be  accomplished  in  accordance  with 
the  service  bulletin  previously 
described. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  comment  hereon 
are  impracticable,  and  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of  a 
final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  AU 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comment 
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received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  nied  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  '"Comments  to 
Docket  Number  91-NM-262-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  | 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  tftis  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  conamon  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be     1 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
tif  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  t^  location  provided 
under  the  caption''"AOOR£8SES." 

List  of  Subjects  in  14  CFR  Part  39| 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-02-00.  Boeiiig:  Amendment  39-8142. 
Docket  No.  91-NM-262-AD. 

Applicability:  Model  747-400  series 
airplanes,  listed  in  Boeing  Alert  Service 
Bulletin  747-35A2075,  Revision  1.  dated 
September  19. 1991,  certificated  in  any 
category. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD, 
unless  accomplished  previously. 

To  prevent  pilot  incapacitation  during  an 
emergency  situation  requiring  supplemental 
oxygen  to  the  flight  crew,  accomplish  the 
following: 

(a)  Inspect  the  captain's  and  officer's 
oxygen  hoses  l>elow  the  oxygen  mask 
stowage  Iraxes  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-35A2075.  Revision 
1.  dated  September  19, 1991.  Replace 
damaged  or  short  hoses  before  further  flight, 
in  accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  pffice  (ACO), 
FAA.  Transport  Airplane  Directorate.  The 
request  shall  tie  forwarded  through  an  FAA 
Pnncipal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplane  to  a  base  in  order  to  comply 
with  the  requirements  of  this  AD. 

(d)  The  inspection  and  replacement 
requirements  of  this  AD  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-35A2075,  Revision  1.  dated 
September  19, 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group.  P.O.  Box  3707.  Seattle. 
Washington  98124.  Copies  may  be  inspected 
at  the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton,  Washington; 
or  at  the  Office  of  the  Federal  Register.  1100  L 
Street  NW.,  room  8401.  Washington.  DC. 

(e)  This  amendment  (39-8142),  AD  92-02- 
06.  becomes  effective  January  24, 1992. 


Issued  in  Renton,  Washington,  on 
December  23, 1991. 
Danell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  92-421  Filed  1-8-92:  8:45  am] . 
BILUNO  CODE  M10-13-M 


14CFRPart39 

(Docket  No.  91-NM-253-AD:  Amendment 
39-«124:AO  92-01-01] 

Airworttiiness  Directives;  British 
Aerospace  Model  ATP  Series 
Airplmes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  ATP  series  airplanes.  This  action 
requires  de-activation  of  the  automatic 
alternative  three-phase  power  supply  to 
each  transformer  rectifier  unit  (TRU),  an 
operational  test  to  ensure  that  the  auto- 
changeover  system  is  inoperative,  and 
inclusion  of  an  associated  temporary 
revision  in  the  Airplane  Flight  Manual 
(AFM).  This  amendment  is  prompted  by 
an  incident  in  which  both  AC  generators 
failed  at  the  same  time.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  the  loss  of  primary  electric 
power  sources. 

DATES:  Effective  January  24, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24, 
1992. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  9. 1992. 

ADDRESSES:  Submi^comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate.  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-253-AD.  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  British 
Aerospace,  RLC,  Librarian  for  Service 
Bulletins.  P.O.  Box  17414,  Dulles 
International  Airport,  Washington.  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street  NW..  room  8401,  Washington.  DC. 
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FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  Schroeder,  Aerospace 
Engineer,  Standardization  Branch, 
ANM-113,  FAA,  Transport  Airplane 
Directorate,  1601  land  Avenue  SW., 
Renton,  Washington  g805&-4056; 
telephone  (206)  227-2148;  fax  [206]  227- 
1320. 

SUPPLEMENTARY  information:  The 
United  Kingdom  Civil  Aviation 
Authority  (CAA)  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  British  Aerospace  Model  ATP 
series  airplanes.  The  United  Kingdom 
CAA  advises  that  an  incident  has 
occurred  in  which  the  transformer 
rectifier  unit  (TRU)  changeover 
contactor  failed,  resulting  in  the  failure 
of  both  AC  generators  at  the  same  time. 
This  condition,  if  not  corrected,  could 
result  in  the  loss  of  primary  electric 
power  sources. 

British  Aerospace  has  issued  Service 
Bulletin  ATP-24-42-10244A,  Revision  1, 
dated  November  7, 1991,  which 
describes  procedures  to  de-activate  the 
automatic  alternative  three-phase  power 
supply  to  each  transformer  rectifier  unit 
(TRU),  to  perform  an  operational  test  to 
ensure  that  the  auto-changeover  system, 
is  inoperative,  and  to  include  an 
associated  temporary  revision  to 
Section  0.25.0  of  the  Airplane  Flight 
Manual  (AFM).  The  United  Kingdom 
CAA  has  classified  this  service  bulletin 
as  mandatory. 

British  Aerospace  has  also  issued 
AFM  (Document  No.  ATP  004) 
Temporary  Revision  No.  22  (T/22],  Issue 
1,  dated  November  1, 1991,  which 
provides  revised  flight  crew  procedures 
associated  with  certain  equipment 
failures/  malfunctions  involving  the 
TRU. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to  a 
bilateral  airworthiness  agreement,  the 
United  Kingdom  CAA  has  kept  the  FAA 
totally  informed  of  the  above  situation. 
The  FAA  has  examined  the  findings  of 
the  United  Kingdom  CAA,  reviewed  all 
available  information,  and  determined 
that  AO  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  this  AD 
is  being  issued  to  prevent  the  loss  of 
primary  electric  power  sources.  This  AD 
requires  de-activation  of  the  automatic 
alternative  three-phase  power  supply  to 


each  transformer  rectifier  unit  (TRU),  an 
operational  test  to  ensure  that  the  auto- 
changeover  system  is  inoperative,  and 
the  inclusion  of  associated  temporary 
revision  in  the  FAA-approved  AFM.  The 
required  actions  are  to  be  accomplished 
in  accordance  with  the  service  bulletin 
previously  described. 

The  revisions  to  the  AFM  that  are 
required  by  this  AD  action  are  with 
regard  to  the  Emergency  Procedures  and 
Abnormal  Procedures  Sections  (rather 
than  the  Limitations  Section).  The  effect 
of  the  requirement  is  to  ensure  that  flight 
crews  are  advised  of  the  correct 
procedures  to  address  certain  equipment 
failures/malfunctions. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of  a 
final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  enei^  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-253-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  su^icient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  PoUcies  and  Procedures 
(44  FR 11034,  February  28, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it  if  filed  may  be  obtained  fivm  the 
Rules  Docket  at  the  location  provided 
under  the  caption ' 


List  of  Subiecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  tiie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART3»-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  10e(g);  and  14  CFR  11.89. 

S  39.13    lAMENDED] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-01-01.  Briiiah  AeroapaoK  Amendment  39- 
8124.  Docket  No.  91-NM-253-AD. 
Applicability:  Model  ATP  aeriea  airplanes. 
at  listed  in  British  Aerospace  Service  Bulletin 
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ATP-24-42-10244A.  Revision  1.  dated 
November  7, 1991,  certificated  in  any 
category. 

Compliance:  Required  within  30  hours 
time-in-service  after  the  effective  date  of  this 
AO,  unless  accomplished  previously. 

To  prevent  the  loss  of  primary  electric 
power  sources,  accomplish  the  following: 

(a)  Trip  and  lock  out  the  alternative  three- 
phase  circuit  breaker  to  eadi  transformer 
rectifier  unit  (TRU).  and  perform  an 
operational  test  to  ensure  that  the  auto- 
changeover  system  is  inoperative,  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-24-42-10244A.  Revision  1. 
dated  November  7, 1991. 

(b)  Revise  the  Emergency  Procedures  and 
Abnormal  Procedures  Sections  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  to 
include  AFM  (Document  No.  ATP  064) 
Temporary  Revision  No.  22  (T/22).  Issue  1, 
dated  November  1, 1991. 

(c)  Amend  the  AFM.  Section  0.25.0,  in 
accordance  with  paragraph  2.(6)  of  British 
Aerospace  Service  Bulletin  ATP-24-42- 
10244A.  Revision  1.  dated  November  7, 1991. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be         l 
accomplished.  | 

(f)  The  circuit  breaker  de-activation  and 
operational  test,  and  revision  to  Section 
0.25.0  of  the  AFM,  required  by.this  AD  shall 
be  done  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-24-42- 
10244A.  Revision  1,  dated  November  7. 1991. 
The  AFM  revision  required  by  this  AD  shall 
be  done  in  accordance  with  AFM  (Docket  No. 
ATP  004)  Temporary  Revision  No.  22  (T/22), 
Issue  1,  dated  November  1. 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  British 
Aerospace,  PLC.  Librarian  for  Service 
Bulletins,  P.O.  Box  17414,  Dulles  International 
Airport.  Washington.  D.C  20041-0414.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  S.W., 
Renton,  Washington;  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  N.W..  Room 
8401,  Washingtoa  D.C 

(g)  This  amendment  (39-8124).  AD  92-01- 
01.  becomes  effective  January  24. 199^ 

Issued  in  Renton,  Washingtoa  on 
December  12. 1991. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  92-424  Filed  1-6-92;  8:45  am] 
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14  CFR  Part  39 

[Doekat  No.  91-NII-266-AD;  Amendment 
3»-<133;  AD  92-01-09] 

Ahrworttilness  Directives;  British 
Aerospace  Model  125-600A,  -700A, 
and  -800A  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMHNARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  12S-«00A,  -700A.  and  -800A 
series  airplanes.  This  proposal  would 
require  a  one-time  inspection  to  detect 
misalignment  of  fuel  feed  pipe  joints  and 
realignment,  if  necessary.  This  proposal 
is  prompted  by  a  recent  incident  report 
wherein  the  tailcone  inside  area  of  a 
British  Aerospace  Model  12S-800A 
series  airplane  was  soaked  with  fuel 
that  leaked  out  of  fuel  feed  pipe  joints 
during  a  high  altitude  transatlantic 
flight.  The  actions  specified  in  this  AD 
are  intended  to  prevent  an  in-flight  fire 
hazard  in  the  rear  equipment  bay. 
DATES:  Effective  January  24, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24, 
1992. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  9. 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate.  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-266-AD,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  serxace  information  referenced  in 
this  AD  may  be  obtained  from  British 
Aerospace,  PLC,  Librarian  for  Service 
Bulletins.  P.O.  Box  17414.  Dulles 
International  Airport  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA.,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton  Washington;  or  at  the 
O^ice  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  Schroeder,  Standardization 
Branch,  ANM-113.  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056; 
telephone  (206)  227-2113;  fax  (206)  227- 
132a 

SUPPIXMENTARY  MFORMATION:  The 

United  Kingdom  Civil  Aviation 
Authority  (CAA).  which  is  the 
airworthiness  authority  of  the  United 


Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
British  Aerospace  Model  125-600A. 
-700A.  and  -800A  series  airplanes.  The 
CAA  advises  that  there  have  been 
recent  incident  reports  wherein  the 
tailcone  inside  areas  of  certain  British 
Aerospace  Model  125  series  airplanes 
were  soaked  with  fuel  that  leaked  out  of 
fuel  feed  pipe  joints  during  high  altitude 
operations.  The  most  recent  occurrence 
involved  a  British  Aerospace  Model 
125-600A  series  airplane.  The  apparent 
cause  of  the  leakage  was  misalignment 
of  the  fuel  feed  pipe  joints  at  the  pipe 
entry  into  the  associated  coupling.  This 
condition,  if  not  corrected,  could  result 
in  an  in-flight  fire  hazard  in  the  rear 
equipment  bay. 

Since  the  subject  tailcone  area,  fuel 
feed  assembly,  and  the  capability  for 
sustained  high  altitude  operations  on 
Model  125>'600A  series  airplanes  with 
Garrett  engines  and  Model  125-700A 
series  airplanes  are  similar  to  those  of 
the  Model  125-800A,  the  potential  unsafe 
condition  exists  with  regard  to  those 
models  as  well. 

Bristish  Aerospace  has  issued  Service 
Bulletin  SB  26-«6,  dated  June  28, 1991, 
which  describes  procedures  for 
inspection  of  fuel  feed  pipe  joints  for 
misalignment,  and  realignment  of  the 
pipe  joints,  if  necessary.  The  CAA  has 
classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to  a 
bilateral  airworthiness  agreement,  the 
CAA  has  kept  the  FAA  totally  informed 
of  the  above  situation.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  this  AO 
is  being  issued  to  prevent  an  in-flight 
fire  hazard  in  the  rear  equipment  bay. 
This  AD  requires  a  one-time  inspection 
to  detect  misalignment  of  fuel  feed  pipe 
joints,  and  realignment,  if  necessary. 
The  required  actions  are  to  be 
accomplished  in  accordance  with  the 
service  bulletin  previously  described. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regiUation,  it  is  found  that  notice  and 
opportunity  for  prior  public  conunent 
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hereon  are  impracticable,  ami  good 
cause  exists  for  making  this  amendment 
effective  m  less  than  30  days. 

Commeots  Invited 

Although  this  action  is  in  the  form  of  a 
final  rule  that  involves  requirem«its 
affecting  fli^t  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportnnity 
for  public  comment  comments  are 
invited  oa  this  nde.  Interested  persons 
are  invited  to  comment  on  this  role  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the  Roles 
Docket  number  and  be  submitted  in 
triplicate  to  the  address  speciHed  under 
the  caption  "ADDRESSES."  Ail 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  inforroation  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  AH  comments  suboutted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AO 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  m  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-266-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impKcattons 
to  warrant  the  preparation  of  a 
Federahsra  Assesraient. 

The  FAA  has  detersiined  that  this 
regulation  is  an  emer^goicy  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  h  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  role  since  Ute  mle  most 


be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  R  has  been 
determined  further  that  this  action 
invohres  an  emergency  regulation  under 
DOT  Regulatory  Micies  and  Procedures 
(44  FR 11034,  February  X,  1979}.  If  it  is 
determmed  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rule  Docket.  A  copy 
of  it,  if  filled,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Sulqects  in  14  CFS  Part » 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendnaiit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  GFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AHthonty:  49  U.S.a  1354(a),  1421  and  1423; 
49  US.C.  106(g);  and  14  CFR  ll.aa 

§39.13    [Amendadl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive:  • 

92-01-08  BritiBh  AaioapMK  Amendment  3^ 
8133.  Docket  91-NM-2ae-AO. 

Applicability:  Model  12S-MDA,  -700A.  and 
-600A  series  airplanes:  as  listed  in  British 
Aerospace  Service  Bulletin  28-86,  dated  )unc 
28, 1991:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  in-flight  fire  hazard  in  the 
rear  equipment  bay,  accomplish  the 
following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  accomplisli  a  visual  inspection  for 
proper  alignment  of  fuel  feed  pipes  at  pipe 
joint  couplings,  in  accordance  with  British 
Aerospace  Service  Bulletin  SB  28-88,  dated 
June  28, 1991.  If  misalignment  is  detected 
outside  the  specificatioas  cited  in  the  service 
bulletin,  prior  to  further  flight,  correct  the 
alignment  by  installing  an  "O"  ring 
modincation  and  a  fuel  pipe  clamping 
modification,  in  accordance  iwitb  the  servic* 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  comptiance  time,  which 
provides  an  acceptable  level  of  safety,  nay 
be  used  when  approved  by  dn  Manager. 
Standardisation  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  The  roquest 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  they  send  it  to  the  Manager, 
Standardization  Braitch. 


(c)  Special  flight  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  nrplene  to  a  location  where  the 
requirements  of  tim  AD  can  be 
accomplished. 

(d)  The  intpcctiaB  and  tcaligiuneBt 
required  by  this  AD  shall  be  done  in 
accordance  with  British  Aerospace  Senrice 
BuUeUn  SB  28-86,  dated  June  2S,  1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552ia)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace,  PIC  Librarian  for  Service 
Bulletins.  P.O.  Box  17414.  Dulles  International 
Airport  Washing^.  DC  20041-0414.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1801  Lind  Avenue  SE.. 
Renton.  Washington;  or  at  the  Office  of  the 
Federal  Register,  1100  L  Su%et  NW..  room 
8401,  Washington.  DC. 

(e)  This  amendment  (39-8133),  AD  92-01- 
09,  becomes  effective  January  24, 1992. 

Issued  in  Renton.  Washington,  on 
December  20, 1991. 
DarreH  M.  PednsoD, 
Acting  Manager,  Transport  Airpfane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  92-422  Filed  1-8-02:  8:45  ami 
BOlNia  CODE  4S10-1S-M 
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[Docket  Nol  91-NW-25S-AO;  Amandrtnt 
39-t13«;  AD  92-01-10) 

AirworthiMss  DirscttVM;  DMsault 
Avislioa  Mod*!  Fan  Jat  Falcon  S«riM 
G  and  Myatara  Falcon  2*0  Sadas 
Airplanaa 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule;  request  for 
comments. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Dassault  Aviation 
Model  Fan  Jet  Falcon  Series  G  and 
Mystere  Falcoa  200  series  airplanes. 
This  action  requires  inspections  and 
replacement  if  necessary,  of  the  hinges 
and  fasteners  on  the  engine  cowls.  An 
optional  oaodification  of  the  latches, 
hinge  pins,  and  small  aprons  on  the 
engine  cowls  tenninates  the  requirement 
for  the  inspections.  This  amendnent  is 
prompted  by  reports  of  uncriraped  hnge 
and  clamp  articulation  pins  on  the 
engine  cowls,  and  fatifue  cracks  on  the 
small  aprons  of  the  engKw  cowls  on  in- 
service  airplanes.  The  actioiis  specified 
in  this  AD  are  intended  to  prevent  in- 
flict separation  at  the  engine  cowls. 

DATES:  Efi^ective  January  24. 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
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of  the  Federal  Register  as  of  January  24, 
1992. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  9, 1992. 

AOORCSSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103.  Attention:  Rules 
Docket  No.  91-NM-256-AD,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
96055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Falcon  Jet 
Corporation,  Customer  Support 
Department,  Teterboro  Airport, 
Teterboro.  New  Jersey  07608.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW., 
room  8401,  Washington,  DC. 
FON  FURTHER  INFORMATION  CONTACT: 
Greg  Holt,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone  (206) 
227-2140;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  of  France,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  all  Dassault  Aviation  Model  Fan  Jet 
Falcon  Series  G  and  Mystere  Falcon  200 
series  airplanes.  The  French  DGAC 
advises  of  reports  of  uncrimped  hinge 
and  clamp  articulation  pins  in  the  engine 
cowls  on  several  in-service  airplanes. 
Additionally,  fatigue  cracks  in  the 
attachment  screw  area  of  the  small 
aprons  on  the  engine  cowls  on  in-service 
airplanes  have  been  reported.  These 
conditions,  if  not  corrected,  could  lead 
to  in-flight  separation  of  the  engine 
cowls. 

Dassault  Aviation  has  issued  the 
following  service  information: 

a.  Service  Bulletin  F200-59  (ATA 
Number  F20O-54-4).  Revision  1.  dated 
September  18, 1991.  which  describes 
procedures  for  reinforcement  of  the 
engine  hinged  cowl  latches  by  installing 
an  omega-shaped  doubler  on  each  of  the 
latch  bodies. 

b.  Service  Bulletin  F200-78  (ATA 
Number  F200-54-7).  Revision  1,  dated 
September  18. 1991,  which  describes 
procedures  for  installation  of  a  non- 
articulated  latching  system.  This 
modification  involves  replacing  the 
existing  CAMLOC  clamps  witfi  two  bent 
sections. 

c.  Service  Bulletin  F200-87  (ATA 
Number  F200-54-10),  dated  September 
18, 1991,  which  describes  procedures  for 


reinforcement  of  the  small  aprons  by 
increasing  the  thickness  of  the  doublers 
in  the  area  of  apron-to-nacelle 
attachment  strips.  This  service  bulletin 
also  describes  procedures  for 
modification  of  the  hinged  cowl 
attachment  by  attaching  the  hinged 
cowls  to  the  air  intake  flange. 

The  French  DGAC  has  classified  these 
service  bulletins  as  mandatory  and  has 
issued  French  Airworthiness  Directive 
91-197-018(B)  in  order  to  assure  the 
airworthiness  of  these  airplanes  in 
France. 

The  Falcon  200  Maintenance  Manual 
(Work  Card  741-0,  Revision  A-l-b, 
dated  December  1990)  describes 
procedures  to  inspect  the  hinges  and 
fasteners  (latches  and  aprons)  of  the 
engine  cowls. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  a  bilateral  airworthiness 
agreement,  the  French  DGAC  has  kept 
the  FAA  totally  informed  of  the  above 
situation.  The  FAA  has  examined  the 
findings  of  the  French  DGAC,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  this  AD 
is  being  issued  to  prevent  in-flight 
separation  of  the  engine  cowls.  This  AD 
requires  inspections  and  replacement,  if 
necessary,  of  the  hinges  and  fasteners 
on  the  engine  cowls.  An  optional 
modification  of  the  latches,  hinge  pins, 
and  small  aprons  on  the  engine  cowls 
terminates  the  requirement  for  the 
inspections.  The  required  actions  are  to 
be  accomplished  in  accordance  with  the 
service  bulletins  previously  described. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of  a 
final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 


Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  &nd  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to . 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-256-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is^ 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and -placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
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Rules  Docket  at  the  location  piovided 
under  the  caption  "ADDRESSED." 

Ust  of  Subjects  m  U.CFR  Pvt  M 

Air  transportation,  Aircraft,  Aviation 
Safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendmeot 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{AMEm)ED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  VS.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    fAnwnded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-01-10.  Dassault  Aviation  (formerly  Avions 
Marcel  Dassault-Breguet  Aviation): 
Amendment  39-8134.  Docket  91-NM- 
256- AD. 
AppJicability:  Modei  Fan  }et  Falcon  Series 
G  and  Mystere  Falcon  200  series  airplraea. 
certificated  in  any  category. 

Compliance:  Required  a&  indicated,  unless 
accomplished  previously. 

To  prevent  tn-fhght  separation  of  the 
engine  cowls,  accompbh  the  fbllowing: 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  and  theieaftei  et  intervah  not  to 
exceed  7  days,  perform  an  inspection  of  the 
hinges  and  fasteners  (latches  and  aprons]  on 
the  engine  cowls  to  verify  their  integrity,  in 
accordance  with  the  airplane  maintenance 
manual  (refer  to  Work  Card  741-0,  Revision 
A-l-b.  dated  December  199Q).  Replace 
discrepant  hinges  or  fasteners  (latches  or 
aprons)  prior  to  further  flight  in  accordance 
with  the  airplane  maintenance  manual 

(b)  Accomplishment  of  subparagraphs 
(b)(1),  (bK2>,  and  (bK3)  of  this  AD  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (•)  of  this 
AD. 

(1)  Reinforce  the  latclies  in  accordance 
with  Dassault  Aviation  Service  Bulletin  F200- 
59  (ATA  Number  F20O-54-4),  Revision  1, 
dated  September  18, 1991. 

(2)  Install  new  huige  pin  latching  systems 
in  accordance  with  Dassault  Aviation  Service 
Bulletin  F200-78  (ATA  Number  F2a)-54-7). 
Revision  1,  dated  September  18, 1991.    - 

(3)  Reinforce  the  small  aprons  and  modify 
the  hinged  cowl  attachments  in  accordance 
with  Dassauh  Aviation  Service  Bulletin  F200- 
87  (ATA  Nnmber  F200-64-iO),  dated 
September  18, 1991. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  oompliaace  Ine.  which 
provides  an  acceptable  level  of  safety,  may 

_  be  used  when  auproved  by  the  Manager,, 
'  Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  aa  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 


comntent  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

(d)  Special  flight  permits  may  be  issued  In 
'accordance  with  FAR  21.197  end  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
acaxnplished. 

(e)  The  modifications  required  by  this  AD 
shall  be  done  in  accordance  with  Dassault 
Aviation  Service  Bulletin  F20O-59  (ATA 
Number  F200-54-4).  Revision  1.  dated 
September  18, 1991;  Dassault  Aviation 
Service  Bulletin  F200-78  (ATA  Number  F200- 
54-7),  revision  1,  dated  September  18, 1991; 
and  Dassault  Aviation  Service  Bulletin  F200- 
87  (ATA  Number  F20O-54-10),  dated 
September  18. 1991.  This  iiu:arparation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a]  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Falcon  Jet  Corporatioa, 
Customer  Support  Department.  Teterboro 
Airport,  Teterboro,  New  Jersey  07808.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1001  Lind  Avenue  SW., 
Rentoe.  Washington  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW..  room 
8401,  Washingtoo.  DC. 

(g)  This  amendment  (38-8134),  AD  92-41- 
10,  becomes  effective  (aimary  24. 1932. 

Issued  in  Renton.  Washington,  on 
December  20, 1991. 
Darrell  M.  Padanon. 
Acting  Manager,  Transport  Airplaoe 
Directorate,  Aircraft  Certificaiion  Service. 
[FR  Doc.  92-425  Filed  I-«-02:  a:4&  am] 

BIUMA  COOK  4*1»-19-M 


14  CFR  Part  39 

[Dock*t  No.  n-NM-tao-AO;  Anwndmant 
3»-*122:A091-26-«»l 

Aliwuilliliwie  Dir>cltyw»  McDonnelt 
Dougtas  Model  OC-»-10; -m -30, -40^ 
and -50  Sertee  AirplMMe  and  C-9 
(Military)  Series  Airplanee 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD], 
applicable  to  Model  DC-9  series 
airplanes,  which  currently  requires 
repetitive  inspections  and  functional 
checks  of  the  tailcone  release  system  for 
proper  operation.  This  amendment 
requires  replacement  or  modification  of 
internal  and  external  tailcone  release 
system  cable  and  handle  assemblies. 
This  amendment  is  prompted  by  reports 
of  the  tailcone  failing  to  drop  away 
when  release  activation  was  attempted. 
This  condition;  if  not  corrected,  could 
result  in  the  inability  of  passengers  and 
crew  members  to  exit  through  the  tail  of 
the  airplane  during  an  emergency 
evacuation. 
DATES:  Effective  February  17. 1992. 


The  incorporation  by  reference  of 
certain  publicatkMis  listed  in  the 
regulatiooB  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
17,1992. 

AODRESSCS:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  Post 
Office  Box  1771,  Long  Beech,  California 
90801,  ATTN:  Business  Unit  Manager. 
Technical  Pabhcations,  Technical 
Administration  Support,  Cl-L5B(45-flO). 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington; 
or  at  tlw  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Sprir^ 
Street,  Long  Beack,  Cabfomia;  or  at  tbe 
Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT 

Andrew  Gfirerer,  Aerospace  Engineer, 
ANM-131L,  Los  Angeles  Aircraft 
Certification  Office  FAA.  Tlansport 
Airplane  Directorate,  3229  East  Spnng 
Street,  Long  Beach,  Cahfomia  90806- 
2425;  telephone  (213)  988-5338. 

SUPPLEMENTARY  INFOHMATION:  A 

proposal  to  aaiend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
91-02-13,  Amendment  39-8867  (56  FR 
1911.  January  18. 1991),  was  publiahad  in 
the  Federal  Regittat  on  August  5, 1931 
(56  FR  37169).  That  action  proposed  to 
require  replacement  or  modifwation  of 
the  internal  and  external  tailcone 
release  system  cable  and  btmdle 
assemblies  on  McDonnell  Douglas 
Model  TJC-Q  series  airplaites. 

Interested  persons  have  been  efiordcd 
an  opportunity  to  participate  in  tbe 
makkig  of  thn  araeadment  Due 
consideration  has  been  given  to  the 
conmients  received. 

One  coBunenter  asked  for  a  clearer 
definitioB  of  the  repetitive  functional 
tests  of  the  tailcone  release  system  once 
the  replacement/modification  of  the 
cable  and  handle  assembly  is 
accomplished.  This  conuaenter  stated 
that,  although  the  proposal  would 
require  the  repetitive  functional  tests  to 
be  performed  in  accordance  with 
McDonnell  Douglas  Service  Bulletin 
A53-243,  parts  of  the  test  procedures 
outlined  in  that  service  document  would 
no  longer  be  applicable  once  (he 
modification/replacement  is  finished. 
The  commenter  also  suggested  that  the 
rule  be  revised  to  require  instead  tl^ 
the  continuing  functional  tests  be 
performed  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  53- 
245,  Revision  1,  dated  }une  12, 19dl, 
which  is  more  logical  and  is  obviously  a 
post-modifteatioD  test  coo^uenl  with 
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the  FAA's  intent.  The  FAA  notes  that 
the  commenter  is  correct  in  that  the 
accomplishment  of  portions  of  the 
functional  test  described  in  Service 
Bulletin  A53-243  would  no  longer  be 
necessary,  which  is  why  the  proposal 
states  that  accomplishment  of  such 
replacement  or  modification  constitutes 
terminating  action  for  the  repetitive 
inspections  of  the  interior  and  exterior 
handles  for  cracks.  Those  procedures 
specified  in  paragraphs  H.  and  L,  and 
the  second  paragraph  of  the  Notes  of 
paragraphs  F.  and  J.  of  the 
Accomplishment  Instructions  of  Service 
Bulletin  A53-243,  Revision  1.  and  all  of 
Service  Bulletin  A53-242,  are  no  longer 
required  after  the  accomplishment  of 
paragraph  (d)  of  this  rule.  The  final  rule 
has  been  revised  to  clarify  this  point 
The  FAA  does  not  agree,  however,  that 
the  procedures  specified  in  Service 
Bulletin  53-245  (Revision  1)  are 
sufficient  for  the  intent  of  this 
rulemaking  action;  the  procedures 
specified  in  Service  Bulletin  A53-243 
contain  additional  steps  that  the  FAA 
considers  necessary  in  order  to 
adequately  monitor  the  integrity  of  the 
tailcone  release  system. 

Another  commenter  stated  that  the 
proposed  90-day  compliance  time  for 
replacement/modification  of  the  cable 
and  handle  assembly  is  too  short  The 
commenter  requested  that  the 
compliance  time  be  extended  to  9 
months,  which  would  be  comparable  to 
the  compliance  time  of  a  similar  AD 
rulemaking  action  applicsrhle  to  Model 
DC-9-80  (MD-80]  series  aii^jlanes  [see 
proposed  rule.  Docket  91-NM-137-AD 
(56  FR  36748,  August  1, 1991]].  The 
commenter  does  not  consider  there  to  be 
any  greater  urgency  for  modification  of 
the  Model  DC-9  series  than  for  the 
Model  DC-9-80  series,  since  both 
models  are  so  similar.  The  FAA  does  not 
concur.  Although  the  Model  DC-9-80 
and  Model  DC-9  are  similar  airplanes  in 
many  aspects,  there  is  a  major 
difference  between  their  respective 
tailcone  emergency  exit  release  systems. 
For  the  Model  DC-9-80,  the  system  is 
designed  to  automatically  drop  the 
tailcone  during  an  emergency 
evacuation  as  soon  as  the  aft  bulkhead 
door  is  opened:  additionally,  the 
tailcone  interior  handle  exists  as  a 
backup  system.  This  is  not  the  same  for 
the  Model  DC-9;  its  interior  tailcone 
release  handle  is  the  only  means  of 
deploying  the  tailcone  from  inside  the 
airplane.  In  light  of  this,  the  FAA  has 
determined  that  the  compliance  time,  as 
proposed  is  warranted. 

Another  commenter  pointed  out  that  a 
conflict  exists*  between  McDonnell 
Douglas  Service  Bulletin  53-245. 


Revision  1,  dated  June  12, 1991,  which  is 
referenced  in  this  proposed  rule,  and 
McDonnell  Douglas  Service  Bulletin  53- 
199.  Revision  2.  dated  March  17, 1989, 
which  was  referenced  in  a  separate  but 
related  proposal  [Docket  90-NM-97-AD 
(56  FR  28223,  July  10, 1990)].  The  conflict 
between  these  two  service  documents 
relates  to  the  installation  of  two 
different  designs  of  handle/support 
fitting  assemblies.  The  commenter 
requested  that  this  proposed  rule  be 
postponed  until  this  issue  is  resolved. 
The  FAA  does  not  concur  that 
postponement  is  necessary.  Initially,  a 
conflict  did  exist  between  the  two 
service  documents.  However, 
subsequent  to  the  issuance  of  the  notice 
related  to  this  AD  action,  the  FAA 
reviewed  and  approved  Revision  3  of 
McDonnell  Douglas  Service  Bulletin  53- 
199,  dated  July  15. 1991,  which  contains 
corrected  information  that  eliminates 
the  previous  conflict. 

The  same  commenter  requested  that 
the  FAA  postpone  any  AD  action 
pertaining  to  the  Model  DC-9  tailcone 
system  until  a  comprehensive  industry/ 
FAA  review  is  held  and  a  consensus 
program  developed.  This  commenter 
believes  that  a  certain  new  McDonnell 
Douglas  proposal  may  offer  a  better 
solution  to  the  Model  DC-9  tailcone 
emergency  release  system,  and  it  would 
be  prudent  to  postpone  any  pending  AD 
activity  and  pursue  a  total  system 
approach.  The  FAA  disagrees  with  any 
postponement  to  this  rule.  The  intent  of 
this  action  is  to  correct  a  known 
airworthiness  problem,  which  is  a 
handle  that  cannot  adequately  support  a 
sideload.  The  modification/replacement 
specified  in  this  final  rule  will  correct 
this  design  deficiency  and  ensure  that 
the  tailcone  drops  when  release 
activation  is  attempted.  Should 
additional  design  changes  become 
available  in  the  future,  the  FAA  will 
review  them  as  to  their  applicability  to 
this  and  other  issues. 

Another  commenter  supported  the 
proposed  AD  but  asked  for  assurance 
that  the  proposed  modified/replacement 
handle  is  designed  to  enable  someone  to 
open  the  tailcone  from  the  floor,  since  it 
would  be  possible  that  people  would  be 
crawling  on  the  floor  to  escape  smoke. 
The  FAA  responds  by  noting  that 
during  McDonnell  Douglas  functional 
tests  of  the  improved  handle  design 
specified  in  this  final  rule,  which  were 
witnessed  by  the  FAA.  it  was  shown 
that  an  untrained  person  can  activate 
the  handle  from  a  standmg.  kneelms  o' 
crawling  position 

After  careful  review  of  the  avaUabif 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  thai  an 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change    - 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

There  are  approximately  910  Model 
DC-9-10.  -20.  -30.  -40.  and  -50  series 
airplanes  and  C-9  (Military]  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  It  is  estimated  that  590 
airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  work  hour.  The  cost  of 
parts  to  accompUsh  the  modification  is 
approximately  $1,370  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $970,550. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2]  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  28, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibihty  Act 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety  Incorporation  by  reference, 
Safety. 

AdoptioD  of  the  Amendment 

Accordingiv.  oursuant  lo  the  autnontv 
delegated  to  me  b\  the  Admimstrator 
me  Federal  Avianon  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  *»  follows 


UMI 
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PART39-{AMENDED] 

1.  The  authority  citation  of  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g];  and  14  CFR  11.89. 

$39.13   lAnwndad] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6867  and  by 
adding  the  following  new  airworthiness 
directive: 

n-26-OB.  McDonnell  Douglas:  Amendment 
3»-B122.  Docket  No.  91-NM-136-AO. 
Supersedes  AD  91-02-13,  Amendment 
39-6867. 
Applicability:  Model  DC-0-10.  -20,  -30,  - 
40,  and  -50  series  airplanes  and  C-9 
(Military)  series  airplanes,  operating  in  a 
passenger  or  passenger/ cargo  conflguration, 
certificated  in  any  category. 

Compliance:  Required  aa  indicated,  unless 
previously  accomplished. 

Note:  The  requirements  of  this  AD  become 
applicable  at  the  time  an  airplane  in  an  all- 
cargo  configuration  is  converted  to  a 
passenger  or  passenger/cargo  configuration. 

To  prevent  failure  of  the  tailcone  release 
system,  accomplish  the  following: 

(a)  Within  60  days  after  February  11, 1991 
(the  effective  date  of  AD  91-02-13, 
Amendment  39-6867),  unless  previously 
accomplished  within  the  last  60  days,  inspect 
the  interior  and  exterior  tailcone  release 
handles  for  cracks,  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglass  Alert  Service  Bulletin  A53-242, 
dated  December  20, 1990,  or  Alert  Service 
Bulletin  A53-243,  Revision  1,  dated  February 
8, 1991;  and  accomplish  a  tailcone  release 
system  functional  test  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  A53-243,  dated 
January  10, 1991,  or  Revision  1,  dated 
February  8, 1991. 

(1)  Cracked  or  broken  tailcone  release 
handles  must  be  replaced  prior  to  further 
flight. 

(2)  Discrepancies  in  the  operation  of  the  < 
tailcone  release  system  found  as  a  result  of 
the  functional  test  must  be  repaired  prior  to 
further  flight. 

(b)  Repeat  the  inspection  of  the  interior  and 
exterior  tailcone  release  handles  and  conduct 
the  functional  test  required  by  paragraph  (a) 
of  this  AD  at  intervals  not  to  exceed  3,000 
flight  hours  or  15  months,  whichever  occurs 
first. 

(c)  Within  30  days  after  discovery,  report 
any  cracked  or  broken  tailcone  release 
handles  or  any  discrepancies  found  during 
the  accomplishment  of  the  inspection  and 
functional  tests  required  by  paragraph  (a)  of 
this  AD  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring  Street 
Long  Beach,  California  90806-2425. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L  9&- 
511)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(d)  Within  90  days  after  the  effective  date 
of  this  AD,  replace  or  modify  the  internal  and 


external  tailcone  release  system  cable  and 
handle  assemblies,  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  53-245,  Revision  1, 
dated  June  12, 1991.  Accomplishment  of  such 
replacement  or  modification  constitutes 
terminating  action  for  the  repetitive 
inspections  of  the  interior  and  exterior 
tailcone  release  handles  for  cracks,  as 
required  by  paragraph  (b)  of  this  AD. 
However,  the  repetitive  functional  tests  of  the 
tailcone  release  system  required  by 
paragraph  (b)  of  this  AD  must  continue  to  be 
accomplished. 

Note:  The  following  portions  of  the 
continuing  repetitive  functional  tests  and 
inspections  of  the  tailcone  release  system  are 
not  necessary  to  accomplish  once  the 
replacement/modification  of  the  cable  and 
handle  assembly  is  completed:  Those 
procedures  specified  in  paragraphs  H.  and  L, 
and  the  second  paragraph  of  the  Notes  of 
paragraphs  F.  and )..  of  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Alert 
Service  Bulletin  A53-243,  dated  fanuary  10, 
1991  or  Revision  1,  dated  February  8, 1991, 
and  all  of  McDonnell  Douglas  Alert  Service 
Bulletin  A53-242  dated  December  20, 1990. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(g)  The  inspection  requirements  of  this  AD 
shall  be  accomplished  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
A53-242.  dated  December  20. 1990,  or 
McDonnell  Douglas  Alert  Service  Bulletin 
A53-243,  Revision  1,  dated  February  8, 1991. 
The  functional  test  requirements  of  this  AD 
shall  be  accomplished  in  accordance  with 
McDonnell  Alert  Service  Bulletin  A53-243, 
dated  January  10, 1991.  or  McDonnell  Douglas 
Alert  Service  Bulletin  A53-243,  Revision  1, 
dated  February  8, 1991.  The  replacement  and 
modification  requirements  shall  be 
accomplished  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  53-245,  Revision  1, 
dated  June  12, 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  McDonnell  Douglas 
Corporation.  Post  Office  Box  1771,  Long 
Beach,  California  90801.  ATTN:  Business  Unit 
Manager,  Technical  Publications,  Technical 
Administration  Support,  Cl-LSB{45-eO]. 
Copies  may  be  inspected  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Loi  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California;  or  at  the 
OfTice  of  the  Federal  Register,  1100  L  Street 
NW..  room  8401.  Washington.  DC. 


(h)  This  amendment  (39-8122).  AD  91-26- 
09,  becomes  effective  February  17, 1992. 

Issued  in  Renton,  Washington,  on 
December  5, 1991. 
James  B.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  92-484  Filed  1-8-92;  8:45  am] 
MJJNQ  COOC  4»ie-1S-M 


14CFRPart39 

(Dockat  No.  91~NII~237*>AOi  AinendfMnl 
39-«127:AO»2-01-04] 

Airwofthinen  Directives;  McOonnefl  ~^ 
Douglae  Model  MD-11  Series 
AirpisneSi  Etjuipped  WW\  McDonnell 
DouqIss  Electronic  Systems  Coinpsny 
Central  Aural  WarnlnQ  System,  Part 
NumlMr  H05A003S-50  or  Part  Number 
H05A003S-51 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKM:  Final  rule. 

SUMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell  Douglas 
Model  MD-11  series  airplanes.  This 
action  requires  cycling  of  all  three 
Central  Aural  Warning  System  (CAWS) 
circuit  breakers  prior  to  the  first  flight  of 
the  day,  and  the  eventual  replacement 
of  the  CAWS  unit  with  an  updated 
version  as  terminating  action  for  the 
repetitive  circuit  breaker  cycling.  This 
amendment  is  prompted  by  the  report  of 
an  anomaly  in  certain  CAWS  units 
which  can  cause  the  loss  of  multiple 
aural  alert  functions.  This  condition,  if 
not  detected  and  corrected,  could  result 
in  the  failure  of  numerous  aural  warning 
alerts  that  are  needed  to  provide  critical 
'information  to  the  flight  crew  during 
flight 
DATES:  Effective  January  24, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24, 
1992. 

AOORESSCS:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  OfTice  of  the  Federal 
Register,  1100  L  Street  NW.,  room  8401, 
Washington.  DC. 
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ran  FURTHEII  MFOflMATION  CONTACT: 

Mr.  Brett  Portwood,  Aerospace 
Engineer,  ANM-132L,  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach.  California  90606- 
2425:  telephone  (213)  988-5347. 

SUPPLEMENTARY  INFORMATION:  One 

operator  of  Model  MD-11  series 
airplanes  recently  experienced  the  loss 
of  multiple  aural  alert  functions  while 
using  the  rotary  test  dial  that  is  located 
on  the  front  of  the  Central  Aural 
Warning  System  (CAWS)  unit.  This 
operator  had  been  performing  the  rotary 
test  as  a  retum-to-service  operation  any 
time  a  CAWS  unit  is  installed  on  an 
airplane.  When  selected  units  were 
taken  from  the  airline  storage  facility 
and  installed  on  the  airplane,  the  aural 
alerts  for  Windshear,  Altitude,  Radio 
Altitude,  Autopilot  Disconnect,  and 
Stabilizer  in  Motion  were  not 
annunciated.  Upon  further  analysis,  it 
was  determined  that  the  tolerances  of 
the  circuitry  on  certain  CAWS  units  may 
cause  an  anomaly  that  prevents  the 
proper  resetting  of  the  unit  upon 
apphcation  of  power.  When  this 
anomaly  occurs,  the  airplane  will  lose 
aural  warning  alerts  that  denote 
Autopilot  Disconnect  Windshear, 
Altitude.  Stabilizer  in  Motion,  Radio 
Altitude,  and  Overspeed.  The 
information  provided  by  such  warning 
alerts  is  critical  to  the  flight  crew  for 
continued  safe  flight. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A31-18,  dated  November  11, 
1991,  which  describes  procedures  for  the 
replacement  of  the  CAWS  with  an 
updated  version  that  alleviates  the  reset 
anomaly. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  cycling  of 
all  three  CAWS  circuit  breakers  prior  to 
the  first  flight  of  the  day  (with  the 
airplane's  power  active),  and  the 
eventual  replacement  of  the  CAWS  unit 
with  an  updated  version.  When  this 
replacement  is  accomplished,  the 
required  repetitive  cycling  of  the  CAWS 
circuit  breakers  may  be  terminated.  The 
replacement  action  is  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  previously 
described. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  Hnal 
regulatory  evaluation  tvill  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation;  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviatici  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-(AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  1139. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-01-04.  McDanneU  Douglas:  Amendment 
39-8127.  Docket  No.  92-NM-237-AD. 

Applicability:  Model  MD-11  series 
airplanes:  equipped  with  McDonnell  Douglas 
Electronic  Systems  Company  Central  Aural 
Warning  System  (CAWS).  Part  Number 
H05A0035-50  or  Part  Number  H05A0035-51: 
certificated  in  any  category. 

Compliance:  Required  as  indicated  unless 
previously  accomplished. 

To  eliminate  the  lots  of  Autopilot 
Disconnect,  Windshear.  Altitude.  Stabilize 


in  Motion,  Radio  Altitude,  and  Overspeed 
aural  alerts,  accomplish  the  roliowing: 

(a)  Within  5  days  after  the  effective  date  of 
this  AD.  and  thereafter  prior  to  the  first  flight 
of  each  day,  with  the  aircraft  power  active, 
accomplish  the  following: 

(1)  Position  or  verify  that  CAWS  circuit 
breakers  Bl-1018,  Bl-1381.  and  81-1019  are 
closed. 

(2)  Cycle  all  three  CAWS  circuit  breakers 
to  the  open  position.  Leave  the  circuit 
breakers  open  for  a  minimum  of  five  seconds. 

(3)  Return  all  three  circuit  breakers  to  the 
closed  position. 

(b)  Within  60  days  after  the  effective  date    - 
of  this  AO,  replace  the  CAWS  unit  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  A31-18.  dated  Noveml>er  11, 
1991.  Sudi  replacement  constitutes 
terminating  action  for  the  requirements  of 
paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  I^s 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
principal  Avionics  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager.  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(e)  The  replacement  requirement  of  this  AD 
shall  be  done  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  A31-18.  dated 
Novemt>er  11. 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.&C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard.  Long 
Beach.  California.  90846.  Copies  may  be 
inspected  at  the  FAA,  Northwest  Mountain 
Region.  Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton.  Washington;  at 
the  Los  Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach. 
California;  or  at  the  Office  of  the  Federal  - 
Register,  1100  L  Street  NW..  room  8401. 
Washington,  DC. 

(f)  This  amendment  (39-8127).  AD  92-OT-04. 
becomes  effective  on  January  24, 1992. 

Issued  in  Renton,  Washington,  on 
December  17, 1991. 
DaneO  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
(FR  Doc.  92-423  Filed  l-fr-92;  8:45  am] 
MLUNO  CODE  4tie-t»4t 


14  CFR  Part  39 

[Docket  No.  91-ANE-35:  Amendment  39- 
8087,  AD  91-24-021 

Airwortlilneee  Directivee;  Turbomece 
(TM)  Arrlel  Series  Turboehaft  Engines 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Final  rule,  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Turbomeca  Arriel  series 
turboshaft  engines,  which  requires 
incorporation  of  a  certain  free  wheel 
clutch,  and  installation  of  a  free  wheel 
shaft  with  improved  free  wheel  shaft 
balancing.  This  amendment  is  prompted 
by  four  confirmed  events  of  free  wheel 
clutch  failure  that  prevented  power 
transmission  to  the  main  rotor  drive 
shaft.  This  condition,  if  not  corrected, 
could  result  in  free  wheel  clutch  failure 
and  the  inability  to  transmit  engine 
power  to  the  main  rotor  drive  shaft. 
DATES:  Effective  January  21, 1992. 

Comments  must  be  received  no  later 
than  April  8, 1992. 

The  incorporation  by  reference  of    ' 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  21. 
1992. 

ADDRESSES:  Send  comments  in 
duplicate  to  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
91-ANE-35, 12  New  England  Executive 
Park,  Burlington.  Massachusetts  01803- 
5299,  or  deliver  in  duplicate  to  room  311 
at  the  above  address. 

Comments  may  be  inspected  at  the 
above  location  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  Turbomeca, 
Tedinical  Publication  Department  64511 
Bordes  Cedex,  France.  Tliis  information 
may  be  examined  at  the  FAA,  New 
England  Region,  OfRce  of  the  Assistant 
Chief  Counsel,  room  311, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  E.  Guyotte,  Engine  Certification 
Office,  ANE-140.  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  FAA,  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803-5299, 
(617)273-7094.  J. 

SUPPLEMENTARY  INFORMATION:  There 
have  been  four  confirmed  events  of  free 
wheel  clutch  failure  on  TM  Arriel 
services  turboshaft  engines.  The  failures 
have  resulted  in  the  inability  to  transmit 
power  from  the  engine  to  the  main  rotor 
drive  shaft  resulting  in  subsequent 
emergency  helicopter  autorotation 
landing.  The  FAA  has  determined  that 
the  combined  effect  of  certain  free 
wheel  clutch  manufacturing  tolerances  . 
and  current  free  wheel  shaft  balancing 
limits  can  result  in  free  wheel  clutch 


failure,  resulting  in  power  loss  to  the 
main  rotor  drive  shaft. 

Since  this  condition  is  likely  io  exist 
or  develop  on  other  engines  of  the  same 
type  design,  this  AD  requires 
installation  of  a  specific  free  wheel 
clutch  and  installation  of  a  free  wheel 
shaft  with  an  improved  balancing 
operation. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Turbomeca 
Service  Bulletin  292.72.0146,  dated 
August  5, 1991,  and  Turbomeca  Service 
Document  72.292.0141,  dated  July  13, 
1990,  which  describe  the  removal 
replacement,  and  installation 
requirements  for  a  free  wheel  clutch  and 
a  free  wheel  shaft. 

Since  this  failure  condition  could 
result  in  loss  of  power  to  the  main  rotor, 
a  situation  exists  that  requires 
immediate  adoption  of  this  regulation 
and  it  is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Although  this  action  is  in  the  form  of  a 
final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and. 
thus,  was  not  preceded  by  notice  and 
public  procedure,  interested  persons  are 
invited  to  submit  such  written  data, 
views,  or  arguments  as  they  may  desire 
regarding  this  AD.  Communications 
should  identify  the  docket  number  and 
be  submitted  to  the  FAA,  New  England 
Region,  Office  of  the  Assistatat  Chief 
Counsel.  Attention:  Rules  Docket  No. 
91-ANE-35. 12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803- 
5299.  All  communications  received  by 
the  deadline  date  indicated  above  will 
be  considered  by  the  Administrator,  and 
the  AD  may  be  changed  in  light  of  the 
comments  received. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 


involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26. 1979).  If  it  is    . 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
end  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Incorporation  by  reference,  and 
Safety. 

Adoption  of  the  Amendmant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows; 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  US.C.  1354(a).  1421  and  1423: 
49  U.S.C  106(g),  and  14  CFR  11 J9. 

(39.13   (Ainwtdad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

n-24-a2.  TinboiBaca:  Amendment  39-8067. 
Docket  No.  91-ANE-35 

Applicability:  Turbomeca  Airiei  IB,  ID, 
Arriel  ID.  and  Arriel  iDl  tuiboahaft  engines. 
Installed  on  but  not  limited  to,  Aerospatiale 
AS350  Ecureuil  aircraft. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  free  wheel  clutch  failure  and 
the  inability  to  transmit  power  from  the 
engine  to  the  main  rotor  drive  shaft 
accomplish  the  following: 

(a)  For  engines  that  have  not  incotporated 
the  modifications  contained  in  either 
Tuifoomeca  Sovice  Document  72.292Jn40 
(Modification  TU  211),  dated  lune  14,  i9B0,  or 
Turbomeca  Service  Dociuient  TZJSiXMl 
(Modification  TU  »2).  dated  fuly  13.  igoa 
and  have  a  free  wheel  assembly  serial 
number  (S/N)  of  793  or  higher  or  a  S/N  less 
than  793  and  have  had  a  maintenance  action 
perfonned  on  the  free  wheel  assembly, 
accompKsh  the  following: 

(1)  Install  a  free  wheel  clutch  in  accordance 
with  Turtwmeca  Service  Document 
72.292.0141  (Modification  TU  212).  dated  July 
13. 199a  %vithin  20  days  from  the  effective 
date  of  this  AD. 

(2)  Install  a  free  wheel  shaft  in  accordance 
with  Turbomeca  Service  Bulletin  2S2.72in4e 
(Modification  TU  221),  dated  May  S,  1991. 
within  20  days  from  the  effective  date  of  tiiis 
AD. 

(3)  Engines  eqiiipped  with  free  wheel 
assemblies  having  a  S/N  lower  than  793,  that 
have  not  had  a  maintenance  action 
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perfonned  on  the  free  wheel  aMembly.  an 
not  required  to  incorporate  the  above 
modiHcations. 

Note:  Information  regarding  free  wheel 
dutch  assembly  S/N  and  free  wheel  clutch 
repair  history  may  be  found  on  the  equipment 
Log  Card  and  in  the  engine  logbook. 

(b)  For  engines  that  have  incorporated  the 
modifications  contained  in  Turbomeca 
Service  Document  72.292.0140  (Modification 
TU  211).  dated  June  14. 1990,  comply  with 
paragraphs  (bKl)  and  (bH2)  of  this  AD.  For 
engines  that  have  incorporated  Turbomeca 
Service  Document  72.292.0141  (Modification 
TU  212).  dated  July  13. 1991.  comply  with 
paragraph  (b)(2)  only,  as  follows: 

(1)  Install  a  bee  wheel  clutch  in  accordance 
with  the  requirements  of  Turbomeca  Service 
Document  72.292.0141  (Modification  TU  212). 
dated  July  13, 198a  at  next  shop  visit  or  by 
March  31. 1992,  whichever  occurs  first 

(2)  Install  a  free  wheel  shaft  in  accordance 
with  the  requirements  of  Turbomeca  Service 
Bulletin  292.72.0146  (Modification  TU  221). 
dated  May  a.  1991.  at  next  shop  visit  or  by 
March  31. 1992,  whichever  occurs  first 

(c)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  exposure  of  the  free  wheel 
assembly  at  a  shop  capable  of  performing  the 
modification. 

(d)  For  the  purpose  of  this  AD, 
maintenance  action  is  defined  as  any 
maintenance  performed  on  any  free  wheel 
assembly  component. 

(e)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished 

(f)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance. -avionics,  or 
operations,  as  appropriate),  an  alternate 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD  may  be  approved 
by  the  Manaser,  Engine  Certification  Office. 
Engine  and  Propeller  Directorate,  Aircraft 
Certification  Service,  FAA.  12  New  England 
Executive  Park.  Burimgton.  Massachusetts. 

(g)  The  modification  shall  be  done  in 
accordance  with  the  following  Turbomeca 
service  documents: 


Document  No. 

Page 

No. 

Dale 

292.7^0146... 

TotalPagw? 

7^292.0141 

TotalPagaK4 

1-7 
1-4 

August  S,  1991. 
Juty  13, 1990. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Turbomeca,  Technical  Publications 
Department,  64511  Hordes  Cedex.  France. 
Copies  may  be  inspected  at  the  FAA.  New 
England  Region,  Office  of  the  Assistant  Chief 
Counsel  room  311, 12  New  England 
Executive  Park.  Burlington.  Massachusetts,  or 
at  the  Office  of  the  Federal  Register.  1100  L 
Street.  NW,  room  8401.  WasUngtoa  DC 

This  anendiiient  {3»-90B7,  AD  91-24-4)2) 
becomes  effective  January  21. 1962. 


Issued  in  Burlington.  Massadnuetts,  on 

December  26. 1991. 

Jay  |.  Pardee. 

Acting  Manager.  Manager  Engine  and 

Propeller  Directorate,  Aircraft  Certification 

Service. 

(FR  Doc  92-481  Filed  1-6-92;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2, 154, 157, 284, 375,  and 
380 

[Docket  No.  RM90-1-0021 

Revisions  to  Regulations  Governing 
Authorizations  for  Construction  of 
Natural  Gas  Pipeline  Facilities 

Issued  December  11. 1991. 

AOENCy:  Federal  Energy  Regulatory 

Commission.  Energy. 

action:  Final  Rule;  notice  of  questions 

arising  from  technical  conference  and 

request  for  comments. 

summary:  On  November  12. 1991,  the 
Federal  Energy  Regulatory  Commission 
(Commission)  convened  a  technical 
conference  to  examine  issues  related  to 
the  implementation  of  the  environmental 
portions  of  Order  No.  555,  entitled 
"Revisions  to  Regulations  Governing 
Authorizations  for  Construction  of 
Natural  Gas  Pipeline  Facilities."  As  a 
result  of  discussions  which  took  place  at 
the  technical  conference,  various 
questions  were  identified  for  which 
further  information  wotdd  be  helpful  to 
inform  Commission  consideration  of 
these  matters. 

DATES:  Under  an  extension  of  time 
issued  by  the  Commission  on  December 
17, 1991,  written  comments  must  be  filed 
with  the  Commission  by  January  15, 
1992.  Answers  to  comments  must  be 
filed  by  January  27. 1992. 

ADDRESSES:  OfTice  of  the  Secretary. 
Federal  Energy  Regulatory  Commission. 
a25  Narth  Capitol  Street.  NE.. 
Washington,  DC  20426. 
FOR  FURTHER  Mf  ORMATION  CONTACT: 
Lois  D.  Cashell,  Secretary  of  the 
Conunission,  (202)  (20&-0400]. 
SUPPLEMENTARY  INFORMATION: 

Questions  Arising  From  Technical 
Conference  and  Request  for  Comments 

In  the  matter  of  Before  Commissionert: 
Martin  L  Allday.  Chairman:  Charles  A. 
Trabaadt  Elizabeth  Anne  Moler,  Jeny  ). 
Langdon  and  Branko  Terzic 

On  November  IZ  1991.  the 
Commission  convened  a  technical 
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conference  to  examine  issues  related  to 
the  implementation  of  the  environmental 
portions  of  Order  No.  555.  entitled 
"Revisions  to  Regulations  Governing 
Authorizations  for  Construction  of 
Natural  Gas  Rpeline  Facilities,"  which 
was  issued  September  20. 1991. 

As  a  result  of  discussions  which  took 
place  at  the  technical  conference, 
various  questions  have  been  identified 
relating  to  the  environmental  portions  of 
the  rule.  Further  information  would  be 
helpful  to  inform  Commission 
consideration  of  these  matters.  Those 
questions  are  set  forth  below. 

All  interested  persons  may  make 
niings  with  the  Secretary  of  the 
Commission  in  response  to  the  matters 
discussed  at  the  technical  conference 
and  the  questions  contained  below 
within  20  days  of  the  date  this  notice  is 
issued.  Answers  to  such  comments  may 
be  filed  within  10  days  thereafter. 

Quettioas 

1.  What  reviews  embodied  in  the  rule, 
undertaken  either  by  the  Commission  or 
by  other  agencies,  are  duplicative  and 
what  procedures  are  recommended  to 
reduce  the  alleged  duplication  and  still 
comply  with  all  of  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  the 
Endangered  Species  Act  (ESA),  and  the 
National  Historic  Preservation  Act 
(NHPA)? 

2.  Provide  recommendations  as  to  how 
the  Commission  should  ensure 
appropriate  recovery  of  costs  incurred 
by  a  project  sponsor  to  comply  with 
environmental  conditions. 

3.  With  regard  to  the  environmental 
procedures  in  general,  and  the  Erosion 
Control,  Revegetation,  and  Maintenance 
Plan  and  Stream  and  Wetland 
Construction  and  Mitigation  Procedure 
in  particular,  identify  those  criteria 
which  are  potentially  counterproductive 
(for  example,  the  requirement  to 
revegetate  wetiands  with  ryegrass). 
Explain  the  basis  for  each  conclusion 
and  the  specific  circumstances  which 
would  lead  to  the  criteria  being 
counterproductive.  Suggest  alternative 
standards,  or  delineate  those 
circumstances  under  which  the  existing 
standard  should  not  be  applied. 

4.  Identify  criteria  contained  in  the 
rule  which  may  conflict  with  specific 
desires,  goals,  or  requirements  of  other 
Federal,  state,  or  local  land  managing 
and  regulatory  agencies. 

5.  Provide  specific  examples  of 
instances  where  another  agency  or 
organization  will  not  take  action  until  a 
filing  is  made  with  the  Commission,  or 
the  Commission  takes  a  specific  action. 
Identify  the  time  limits  that  are  triggered 
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by  the  CommiMion-related  action, 
including  the  relevant  statute  or 
regulation. 

6.  Identify  situations  in  whidi  direct 
consultation  is  required  between  the 
Commission  and  another  «^ncy.  and  it 
is  thooght  that  the  odier  agency  would 
not  enter  into  consultations  with  the 
project  sponsor  unless  the  Commission 
were  also  invohred.  Describe  why  these 
situations  are  unique  under  Order  Na 
555  and  do  not  occur  under  existing 
regulations,  for  example,  under  current 
rules  governing  section  311  construction. 

7.  Identify  those  pro|ects  or 
circumstances  in  Whidi  it  is  felt  that  the 
environmental  standards  contained  in 
the  rule  should  be  relaxed,  or  a  lesser 
degree  of  information  should  be  required 
to  demonstrate  compliance  (for 
example,  new  facilities  at  existing 
locations,  or  facilities  costing  less  than  a 
given  amount).  Specify  why  the 
standard  should  be  relaxed,  or  what 
information  would  not  be  needed,  and 
why.  Also,  specify  what  tjrpes  of 
projects  are  thought  not  to  require  the 
Tiling  of  any  information  and  discuss 
why.  Responses  should  specify  how 
compliance  witi)  NEPA.  the  ESA.  NHPA. 
and  any  other  relevant  statutes  or 
regulations  would  be  achieved  imder4he 
revised  or  eliminated  standard. 

8.  The  window  for  stream  crossing 
construction  has  been  criticized  as 
unduly  restrictive.  Identify  broad-based 
examples  which  demonstrate  why  this 
window  is  inappropriate.  Also,  identify 
appropriate  windows,  or  standards  that 
should  be  used  to  determine  such 
windows,  and  the  circumstances  under 
which  their  use  would  be  appropriate. 

9.  Suggest  classifications  of  projects 
(and  the  underlying  rationale)  for  which 
newspaper  publication  is  deemed 
unnecessary,  taking  into  consideration 
the  NEPA  requirement  of  public  input 
into  the  review  process.  Also,  provide 
information  concerning  existing 
publication  requirements  that  would 
render  Commission-related  publication 
unnecessary,  including  when  such 
publication  would  occur  relative  to 
Commission  action  and  whether  that 
publication  would  inform  the  public  how 
to  become  involved  in  the  Commission 
review  process.  Discuss  alternatives  to 
Commission-required  publication  (for 
example,  certified  letters  to  landowners 
instead  of  newspaper  publication). 

10.  Discuss  the  circumstances  under 
which  it  would  be  appropriate  to  move 
forward  with  construction,  for  all  or  part 
of  the  project,  prior  to  resolving  all 
issues,  incioding  those  for  whidi 
reconciliation  is  sought  Address 
conditions  that  should  be  placed  on 
such  construction. 


11.  Discuss  nocUfications  to  the 
reconciliation  procedure  wfaidi  could 
reduce  ttie  frequency  with  which  it  is 
felt  recondtiatiaa  wooid  be  required  (for 
example,  initiate  meetings  at  the  outset 
of  prefect  planning  to  resolve  potential 
proU^ms). 

12.  Identify  procedural  alternatives  to 
the  reconciliation  process  and  hew  such 
altonatives  would  be  ttmctnred  in 
contrast  to  the  concnt  procedure. 

13.  Assume  that  a  project  does  not 
satisfy  all  the  standard  environmental 
conditions  in  f  lS7.103(c).  Therefore,  the 
reconciliation  procedures  would  be 
used,  and  the  project  would  not  qualify 
for  a  NEPA  categorical  exdusion.  What 
procedure/approach  would  you  suggest 
the  Commission  adopt  mM  an  alternative 
to  the  recondliation  process  (or  in 
addition  to  the  recondliation  process)  to 
allow  the  project  to  qualify  for  a 
categorical  exdusion?  For  example,  can 
project-specifK  mitigation  be  developed 
and  still  qualify  the  project  for 
categorical  exclusion?  Please  explain 
why  the  altemative(s)  suggested  would 
be  preferable. 

14f  Detail  instances  in  which  the 
criteria  contained  in  the  self- 
implementing  environmental  procedure 
wiU  restrict  the  use  of  activities  that 
would  otherwise  be  allowed  by  other 
agencies. 

15.  Discuss  ways  in  which  flexibility 
can  be  added  to  the  self-implementing 
environmental  process  to  best 
accommodate  site-specific  needs  or 
emergency  situations.  Include,  as 
appropriate,  a  discussion  of  how  the 
Commission  would  be  informed  of  such 
action  before  it  was  taken. 

16.  Explain  why  pipelines  have  been 
able  for  the  most  part  to  comply  with 

§  157.206(d).  but  antidpate  problems 
complying  with  the  similar  provisions  of 
fi  157.103(c). 

17.  Discuss  what  would  constitute 
appropriate  review  by  the  Commission 
of  the  compliance  report  and  explain 
how  the  recommended  action  would  be 
consistent  %vith  the  Commission's 
statutory  obligations. 

18.  Surest  envinnunental  compliance 
procedures  which  would  not  require 
case-by-case  staff  participation  and  that 
would  also  be  consistent  with  existing 
statutory  requirements. 

19.  Identify  non-DOT  mandated 
fadlify  replacement  activities  which 
should  be  exempted  from  certificate 
relation  pursuant  to  i  2.55(b):  for  eadi 
example  explain  why  it  should  be 
exempt  and  why  there  would  be  no 
potential  for  si^piificant  environmental 
impact 

20.  Discuss  how  the  mandates  of 
NEPA  and  other  la«vs  would  be  met  if 
the  Commission  were  to  merely 


establish  performance  standards  with 
no  indication  of  what  spedfic  actions  or 
mitigation  measures  wo«dd  be 
undertaken  bj  a  project  sponsor. 

21.  Which  items  in  1 157.103(c)  for 
which  compliance  could  be  deferred 
until  after  the  prior  notice  period?  How 
could  sttdi  activities  be  reported  to  and 
approved  by  the  Commission  prior  to 
the  commencement  of  construction? 
Alternatively,  what  minimum 
requirements  should  be  embodied  in 
S  157.103? 

By  the  Commission.  Commissioner 
Trabandt  concurred  with  a  separate 
statement  attadied. 
Lob  D.  CasheH 
Secretary. 
Trabandt  Commissioner,  concurring: 
I  concur  in  the  instant  order  setting 
forth  the  questions  arising  from 
technical  conference  and  request  for 
comments.  Since  I  was  unable  to  attend 
the  environmental  technical  conference 
because  of  attendance  at  the  Aimual 
Meeting  of  the  National  Association  of 
Regulatory  Utility  Commissiooers  in  San 
Antonia  Texas,  I  concur  here  for  the 
purpose  of  discussing  the  environmental 
portions  of  Order  No.  555,  raising  certain 
issues  and  posing  a  series  of  additional 
questions. 

I.  General 

As  the  rdiearing  petitioiis 
demonstrate.  Order  Na  555  is  a  very 
tough  environmental  rule,  which  adopts 
a  series  of  new  substantive  standards 
for  environmental  compliance  and  a 
new  so-called  "menu"  approach  to 
certificate  authorization.  There  will  no 
longer  be  a  self-implementing  process 
under  section  311  of  the  Natural  Gas 
Policy  Act  or  any  other  audiority  for 
construction  of  any  project  of  significant 
size  or  controversy  [i.e.,  protested). 
Rather,  any  such  project  will  have  to  be 
reviewed  by  FERC  staff  and  will  have  to 
receive  a  certification  that  the  project  is 
in  compliance  with  all  the 
environmental  requirements  before 
construction  can  commence.  To  that 
extent,  the  Final  Rule  effectively 
restores  the  affirmative  review  of  such 
proposed  projects  prior  to  construction, 
that  was  the  essence  of  the  certiHcate 
process  prior  to  the  effectiveness  of 
Order  No.  438  on  November  1. 1965. 

For  me.  die  central  and  quite  crudal 
issue  on  rehearing  of  this  Final  Rule  is 
whether  the  Commission  has 
successfuify  streamlined  its  certificate 
procedures  and  requirements  to  achieve 
'  a  more  expeditioos.  less  costly,  and 
more  flexible  certification  process  for 
interstate  pipeline  oonstniction.  That 
objective  was  not  onfy  the 
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Commission's  stated  objective  in  the 
Notice  of  Proposed  Rulemaking  (NOPR) 
in  this  docket,  it  also  is  a  key  element  of 
the  Administration's  National  Energy 
Strategy  (NES)  as  approved  by  President 
Bush.  Additionally,  legislative  action 
already  taken  in  our  jurisdictional 
Committees  in  the  Senate  and  House  of 
Representatives  demonstrate  clearly 
that  Congress  intends  that  the 
Commission  expedite  significantiy  the 
pipeline  construction  certification 
process.  | 

A  similar  concern  has  been  expressed 
repeatedly  in  the  ongoing  Congressional 
oversight  review  of  the  Commission's 
certificate  program  being  conducted  by 
the  Subcommittee  on  Environment, 
Energy,  and  Natural  Resources  of  the 
House  Committee  on  Government 
Operations.  A  study  of  the  certiflcate 
program  prepared  by  the  General 
Accounting  Office  for  the  j 

Subcommittee's  oversight  review  also 
emphasized  the  need  for  expedited 
processing  of  pipeline  construction 
applications.  And,  public  hearings  held 
by  the  Subcommittee  included  extensive 
testimony  about  the  problems  in  the 
current  program.  So,  -it  is  abundantly 
clear  that  there  is  a  well-established 
national  energy  policy  imperative 
associated  with  the  practical  results  of 
this  Final  Rule.  . 

Unfortunately,  for  the  reasons| 
discussed  below,  it  is  now  obvious  that 
the  new  certification  process  for 
pipeline  construction  in  the  Final  Rule 
will  definitely  not  be  more  expeditious, 
less  costly  and  more  flexible  for  most 
projects.  While  it  is  possible  that  that 
result  may  be  achieved  for  a  few 
(particularly  smaller)  projects,  it  also  is 
quite  clear  that  larger  projects  and 
smaller  controversial  projects  will  not 
be  expedited  at  all,  and  will  in  fact 
require  longer  and  more  costly 
processing.  It  also  is  quite  likely  that 
some  future  projects  will  not  be  able  to 
be  authorized  at  all,  because  of  certain 
new  requirements  imposed  in  the  Final 
Rule.  I  also  suspect  that  some  more 
recent,  existing  projects  could  not  have 
been  authorized  or  built  under  this  new 
certification  process. 

In  the  end,  the  Commission  in  the 
Final  Rule  attempted  to  strike  a  delicate 
and,  for  me,  quite  tenuous  balance 
between  stronger  environmental 
regulations  and  increased  Commission 
staff  control,  on  one  hand,  and 
increased  expedition  and  flexibility  on 
the  other.  Perhaps,  there  is  no  better 
demonstration  of  that  result  than  the 
fact  that  there  no  longer  is  a  truly  self- 
implementing  environmental  review 
process,  as  has  been  available  for  any 
construction  project  under  section  311  of 


the  Natural  Gas  Policy  Act,  and  as 
implemented  by  the  regulations 
promulgated  by  Order  No.  436  in  1985. 
Despite  the  generally  acknowledged 
success  of  those  section  311  self- 
implementing  procedures  for  many  large 
and  small  pipeline  projects  constructed 
since  1985,  the  Final  Rule  requires 
affirmative  Commission  staff 
participation,  review  and  pnoy  approval 
for  almost  any  new  project  of  any 
significance  authorized  under  either 
sections  311  or  7(c)  of  the  Natural  Gas 
Act.  Additionally,  the  Final  Rule  also 
requires  the  active  participation,  review 
and  prior  approval  of  Federal  and  state 
agencies  for  various  types  of  public 
lands  and  under  various  circumstances. 
Consequently,  there  is  no  doubt  that 
self-implementing  environmental 
review,  as  such,  is  a  dead  letter  under 
the  Final  Rule.  And,  it  is  quite  probable 
that  the  new  procedures,  dubbed  "semi- 
automatic" by  a  Commission 
spokesperson,  will  be  very  complicated 
and  far  from  automatic. 

I  would  suggest  that  one  analytical 
difficulty  in  assessing  the  most  probable  - 
result  of  the  Final  Rule  is  that  the  actual 
effect  of  the  new  regulations  may  largely 
be  determined  by  how  the  Rule  is 
implemented  by  the  Commission's 
technical  staff.  That  is  an  analytical 
imponderable  not  clear  at  this  juncture 
and  which  in  all  likelihood  will  not  be 
clear  at  the  time  of  our  final  decision  on 
rehearing.  For  example,  the  Commission 
adopted  a  new  reconciliation  procedure, 
which  I  championed  in  the  development 
of  the  Final  Rule,  to  provide  some 
degree  of  flexibility  to  attempt  to  resolve 
environmental  issues  and  filed  protests 
prior  to  triggering  a  full  blown, 
traditional  section  7(c)  process.  The 
practical  effect  of  the  reconciliation 
procedure,  however,  is  to  delegate 
considerable  discretionary  authority  to 
the  Commission  staff  in  terms  of 
whether  and  how  to  proceed  with 
reconciliation  in  any  given  case. 

I  do  not  doubt  that  today  the 
Commission  staff  and  at  least  a  majority 
of  the  Commission  would  intend  that  the 
new  reconciliation  procedure  lead  to  a 
successful  resolution  of  environmental 
issues  and  protests  whenever  possible, 
thus  avoiding  the  necessity  of 
completing  the  full  blown  section  7(c) 
process.  But,  the  proof  of  the  pudding,  so 
to  speak,  would  come  in  the  months 
ahead,  as  the  Commission  staff 
proceeded  with  actual  implementation. 
And,  it  may  even  turn  out  that  despite 
the  best,  good-faith  efforts  by  the 
Commission  sta^,  the  reconciliation 
mechanism  itself  may  not  be  as  effective 
as  we  hope  in  the  face  of  any  concerted 
opposition  by  Federal  agencies,  state 


agencies  or  protesting  parties.  So,  it  is 
analytically  challenging  to  make  an 
informed  assessment  of  exactly  how  the 
Final  Rule  will  affect  future  projects, 
because  of  the  form  of  the  new 
certificate  process  and  the  substance  of 
the  new  environmental  requirements. 

Nevertheless,  I  recognize  that  the 
Commission  will  need  to  make  such  an 
assessment  in  short  order  for  purposes 
of  making  decisions  about  the  Final  Rule 
on  rehearing.  Also,  I  have  often 
remarked  that  the  results  of  such 
assessments  of  the  Final  Rule,  when 
issued,  would  be  important  for  gauging 
the  actual  need  for  statutory 
amendments  to  existing  law.  The  Final 
Rule  seemingly  captured  the  most 
expedition  and  flexibility  available  to 
the  Commission  consistent  with  our 
environmental  responsibilities  under 
existing  law  (or  at  least  as  much  as  a 
majority  of  the  current  Conuni.ssion  was 
willing  to  support).  The  forthcoming 
order  on  rehearing,  therefore,  should  be 
a  bell-weather  test  of  whether  and  how 
the  governing  statutes  should  be 
amended  to  satisfy  the  well-established 
national  energy  policy  objective 
discussed  previously.  I  hope  the 
following  sections  on  specific  provisions 
in  the  Final  Rule  help  facilitate  such 
timely  assessments. 

n.  Menu  of  AuthoiizatioD  Options  for 
Pipelines 

The  Final  Rule  adopts  the  menu 
approach  for  certificate  authorizations. 
The  menu  includes  5  basic  options,  as 
follows. 

A.  Part  2,  §  2.55(G).  Replacement  of 
Facilities,  limited  to  existing  right  of 
way  with  local  permitting  required. 

B.  Section  311,  part  284.  There  is  no 
restriction  on  type  or  extent  of  the 
Facility,  but  there  also  is  no  eminent 
domain.  Additionally,  the  project  is 
limited  in  operation  to  transportation 
services  satisfying  the  so-called  "on 
behalf  of'  test  under  Order  No.  537. 
Among  other  requirements,  there  must 
be  a  30  day  prior  notification  to  the 
Commission,  and  there  must  be  a 
demonstration  there  that  there  will  be 
compliance  with  the  environmental 
requirements  of  §  157.103.  New,  so- 
called  "reconciliation  procedures"  may 
be  available  (at  the  discretion  of  FERC 
staff)  to  attempt  to  resolve  any 
compliance  issues.  In  the  absence  of 
compliance,  the  project  must  file  a  full- 
blown, case-specific  application  under 
part  157,  subpart  A  for  a  traditional  sec. 
7(c)  certificate  (option  5,  below). 

C.  Automatic,  part  157.  subpart  F. 
Project  cost  is  limited  to  $10  million. 
There  is  eminent  domain.  But.  each 
"Automatic"  project  must  comply  with 
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the  environmental  requirements  of 
§  157.103,  even  though  there  would  only 
be  a  semi-annual  report  addressing  the 
facts  of  compliance  for  previously 
constructed  "automatic"  projects.  The 
reconciliation  procedures  may  be 
available  (at  the  discretion  of  FERC 
staff]  to  attempt  to  resolve  any 
compliance  issues.  Nevertheless,  if  a 
proposed  automatic  project  cannot 
achieve  compliance  with  §  157.103 
requirements,  the  project  still  nuist  file  a 
full-blown,  case-specific  application 
under  part  157,  sid)part  A  for  a 
traditional  7(c)  certificate. 

D.  Prior  Notice,  part  157,  subpart  F. 
There  is  no  restriction  on  type  or  extent 
of  the  facility  and  eminent  domain  is 
available.  There  must  be  a  30-day  prior 
notification  to  the  Commission,  and 
there  must  be  a  demonstration  then  that 
there  will  be  compliance  with  the 
environmental  requirements  of 

§  157.103.  An  unresolved  protest  triggers 
a  requirement  for  the  part  157,  subpart  A 
case-specific  procedures.  The 
reconciliation  procedures  may  be 
available  (at  the  discretion  of  FERC 
staff)  to  attempt  to  resolve  any 
compliance  issues  and  any  outstanding 
protest.  In  the  absence  of  compliance 
with  S  157.103,  as  well  as  in  the  event  of 
an  unresolved  protest,  the  project  must 
file  a  full-blown,  case-specific 
application  under  part  157,  Subpart  A 
for  a  traditional  section  7(c)  certificate. 

E.  Case-Specific  part  157,  subpart  A. 
This  procedure  would  be  available  for 
all  types  of  projects,  and  it 
approximates  the  traditional  section  7(c) 
certificate  process.  Eminent  domain  is 
available.  The  environmental 
requirements  of  S  157.103  form  the  basis 
for  the  more  traditional  environmental 
review  process  by  Conunission  staft 
including  either  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  under  the  Commission's 
NEPA  regulations.  To  the  extent  that  a 
project  proposed  under  the  Automatic 
section  311,  or  Prior  Notice  procedures 
was  required  to  file  a  part  157,  subpart 
A  application  because  of  an  unresolved 
protest  or  an  area  of  non-compliance 
with  the  requirements  of  S  157.103,  there 
would  be  an  effort  to  avoid  duplication 
in  the  part  157,  subpart  A  processing  in 
areas  where  compliance  had  already 
been  demonstrated. 

This  brief  summary  of  the  menu  of 
authorization  options  provides  a  basis 
for  further  comments  and  analysis  about 
several  aspects  of  this  particular  menu 
approach.  First,  any  unresolved  protest 
for  the  Prior  Notice  option  and  any 
unreconciled  environmental  non- 
compliance under  1 157.103  for  the 
Automatic  the  section  311  and  the  Prior 


Notice  options  will  trigger  a  requirement 
for  a  full-blown,  case-^iecific 
traditional  section  7(c)  application  and 
subsequent  processing  by  the  FERC 
staff.  And.  the  availability  of  the  new 
reconciliation  procedure  is  a  matter 
committed  to  the  discretion  of  the 
Commission  staff.  And.  if  for  any 
reason,  the  Commission  staff  is 
unwilling  to  proceed  with  the 
reconciliation  process  for  any 
unresolved  protest  or  any  issue  of 
environmental  non-compliance,  there 
would  be  no  viable  alternative  to  the 
part  157,  subpart  A  application.  And.  in 
the  end  even  if  the  reconciliation 
procedure  is  initiated,  the  protest  must 
be  resolved  under  the  Prior  Notice 
option,  and  full  environmental 
compliance  must  be  achieved  under  the 
Automatic  the  Prior  Notice  and  the 
section  311  options.  Consequently,  those 
tlu^e  options  may  in  practice  be  quite 
fragile  and  of  little  v^ue  for  many 
projects,  particularly  given  the  rigid 
substantive  standards  adopted  in 
S  157.103. 

Under  these  circumstances,  it  is  quite 
probable  (as  noted  previously)  that  any 
project  of  any  significance  and  any 
protested  project  will  have  to  file  a  part 
157,  subpart  A  application  for 
processing  under  traditional  section  7(c) 
procedures.  That  potential  result  has 
been  a  serious  concern  of  mine  since  the 
original  Task  Force  recommendations 
leading  to  the  development  of  the  NOPR 
in  this  docket.  If,  in  fact,  the  only  viaWe 
option  for  most  projects  of  any 
consequence  under  the  Final  Rule  is  the 
part  157,  subpart  A  application,  the 
Commission  will  have  repealed  the  self- 
implementing  procedures  under  section 
311  and  Order  No.  436  as  a  practical 
matter.  And  further,  if  that  is  the 
practical  result,  the  Commission  would 
now  be  forcing  any  and  all  significant 
projects  through  the  full-blown,  case- 
specific  traditional  section  7(c)  process, 
with  few  conceivable  exceptions.  TYmX 
result  in  turn,  would  potentially  add  to 
the  environmental  processing  demands 
on  the  Commission  tXaS,  entailing 
additional  costs  and  delays  in 
processing.  Under  those  drcumstances, 
it  is  difficult  to  conclude  how  the  Final 
Rule  can  sati^  the  national  energy 
policy  objective  discussed  at  the 
beginning  of  this  opinion. 

in.  Effective  Date 

The  effective  date  of  the  Final  Rule 
was  sixty  days  after  issuance  on 
September  2a  1091,  or  November  IS. 
1991.  The  sixty  days  delay  in 
effectiveness  was  intended  to  provide 
sufficient  opportunity  for  potential 
project  sponsors  to  become  familiar 
with  Uie  new  procedures  and  standards 


prior  to  choosing  a  particular 
authorization  option.  Hie  sixty  days 
also  was  intended  to  give  reviewing 
parties  adequate  time  to  analyze  this 
complex  rule  and  file  rehearing  petitions 
deemed  necessary  for  Commission 
review  prior  to  the  effectiveness. 

Numerous  parties  concluded  that 
there  are  serioiis  flaws  in  the  Final  Rule 
that  should  be  fixed  before  effectiveness 
and  they  sou^t  a  further  delay  in  the 
effectiveness  of  the  rule  pending  the 
Commission's  review  of  those  flaws  on 
rehearing.  I  am  pleased  that  the 
Conunission  granted  those  requests,  as 
we  have  done  on  several  occasions  in 
the  past  For  me,  it  is  absolutely  critical 
that  the  Final  Rule  in  this  docket  be 
workable  and  have  a  high  probability  of 
achieving  the  stated  objectives,  as  an 
important  goal  of  our  national  energy 
policy,  before  it  becomes  legally 
effective.  It  is  clear  that  the  Commission 
must  fix  the  identified  serious  flaws,  and 
we  should  proceed  a  pace  to  do  so. 

It  also  is  clear  tiiat  the  change  from 
current  certificate  rules  and  practice  to 
those  of  the  Final  Rule  will  impose 
significant  new  and  time-consuming 
requirements  leading  to  a  virtual  hiatus 
of  new  project  proposals,  as  project 
sponsors  are  required  to  gear  up  to  meet 
those  requirements.  Since  that  is  the 
case,  there  may  be  some  merit  in  further 
delaying  the  effectiveness  on  rehearing 
to  provide  additional  time  for  sudi 
efforts  after  the  order  on  rehearing 
issues.  I  believe  the  Commission  should 
be  sensitive  to  that  possibility  in  acting 
on  the  rehearing  petitions. 

IV.  Grandfather  Provisioa 

The  Final  Rule  states,  slip  op.  at  186, 
"Any  construction  project  authorization 
under  rules  in  effect  prior  to  the 
effective  date  of  this  rule  will  be  subject 
to  those  prior  rules."  There  are  several 
points  to  be  made  with  regard  to  that 
formulation  of  a  grandfather  provision. 
First  those  projects  which  already  have 
an  authorization  for  construction  under 
current  regulations  as  of  the  effective 
date  may  proceed  with  construction 
under  the  rules  now  in  effect  rather 
than  under  the  new  or  changed 
procedures  and  requirements  adopted  in 
the  Final  Rule  on  rehearing.  For 
example,  the  existing  requirements 
under  S  157.206(d)  for  environmental 
comjtliance  would  apply  as  opposed  to 
the  new  requirements  under  i  157.103. 
That  will  be  important  for  the  timely 
and  orderly  construction  of  authorized 
projects.  Also,  the  term  "auUiorizatioo" 
should  be  biterpreted  broadly  to 
encompass  actual  section  7(c) 
certificates  and  the  seUHB^Jtementlaf 
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authorization  under  section  311  and  the 
existing  implementing  regulation. 

Questions  may  arise,  however,  about 
how  to  handle,  as  a  matter  of  law, 
proposed  projects  which  have  filed  an 
application  under  the  existing  rules,  but 
which  have  not  yet  received  a  certificate 
on  the  effective  date.  Similarly, 
proposed  projects  proceeding  under  the 
existing  self-implementing  authorization 
in  the  applicable  regulations  under 
section  311  may  not  have  complied  fully 
with  all  requirements  of  S  157.206(d)  as 
of  the  effective  date.  Tlie  Final  Rule 
does  not  address  such  projects  in  the 
grandfather  provision,  even  though 
considerable  cost  and  time  has  been 
expended  under  the  existing  rules.  The 
application  of  the  new  procedures, 
requirements  and  standards  to  such 
projects  could  cause  substantial  delay, 
duplication  of  effort  and  increased  costs. 

Since  the  grandfather  provision  in  the 
Final  Rule  is  so  skeletal  in  nature,  I 
beheve  the  Commission  on  rehearing 
should  flesh  out  a  more  expansive  and 
effective  form  of  grandfathering  projects 
in  various  stages  of  the  authorization 
and  actual  construction  activities.  A 
liberal  approach  to  grandfathering  most 
projects  now  materially  underway 
would  prevent  any  potential  hiatus  of 
new  pipeline  construction.  Such  an 
approach  also  would  possibly  be  a  more 
equitable  approach  to  the 
understandable  concerns  of  proposed 
projects. 

V.  Reconciliation  Procedures 


A.  General  Discussion 


id 


Many  parties  have  raised  va 
concerns  about  the  degree  of  discretion 
delegated  to  the  Director  of  OPPR,  the 
length  of  the  process  and  other  aspects 
of  the  reconciliation  procedures  in  the 
Final  Rule.  There  have  been 
recommendations  for  standards,  more 
formality,  and  an  appeal  process. 

It  probably  bears  repeating  that  the 
initial  proposal  for  a  reconciliation 
procedure  was  motivated  by  the  need 
(at  least  as  I  perceived  it)  to  avoid  the 
potential  for  a  "guillotine"  result  in  the 
initial  formulation  of  the  Final  Rule. 
Under  the  original  menu  concept 
described  at  pages  4  and  5  above,  the 
failure  of  a  project  sponsor  to  satisfy  all 
requirements  of  the  new  §  157.103  at  the 
time  of  niing  a  section  311  notice  or  a 
prior  notice  notification  potentially 
could  have  led  automatically  to  a 
requirement  for  a  section  7  traditional 
application.  The  "guillotine" 
characterization  of  that  result  was 
based  on  the  automatic  "off  with  your 
head"  effect  for  project  sponsors  forced 
into  traditional  section  7(c)  processing 


UMI 


for  failure  to  satisfy  any  one  of  the 
myriad  of  rigid  9  157.103  requirements. 

And,  it  also  seemed  likely  that  the 
"guillotine"  result  of  traditional  section 
7  processing  would  be  triggered  for 
many,  if  not  most,  projects  (which  based 
on  the  rehearing  petitions  was  a 
reasonably  accurate  assessment).  So, 
the  theory  of  the  initial  reconciliation 
proposal  was  to  give  project  sponsors  at 
least  some  procedural  opportunity  to 
perfect  their  filing  before  the  traditional 
section  7(c)  "guillotine"  dropped  on 
them.  And  that  theory  appeared  to  have 
even  more  merit  as  the  relative 
substantive  impact  of  the  9  157.103 
requirements  and  standards  became 
more  apparent  over  time. 

It  also  probably  bears  repeating  that  a 
truly  self-implementing  procedure  for 
section  311  construction  and  section  7 
prior  notice  construction,  as  has  existed 
for  the  past  six  years  under  9  157.206(d), 
would  be  highly  preferable  to  achieve 
the  objectives  of  the  NOPR  in  this 
docket.  However,  for  better  or  for  worse, 
the  notion  of  truly  self-implementing 
construction  procedures  has  been  the 
subject  of  a  frontal  attack  since  the 
original  Task  Force  recommendations 
last  year  proposed  eliminating 
altogether  section  311  construction.  The 
initial  menu  approach  reflected  the 
tension  resulting  from  that  particular 
reality,  which  continues  to  manifest 
itself  in  the  rehearing  debate. 

Consequently,  the  concept  of 
reconciliation  was  an  effort  to  mitigate, 
or  make  less  worse,  the  otherwise, 
apparently  inevitable  "guillotine"  result 
of  traditional  section  7(a)  processing  for 
most  projects,  with  all  the  additional 
delay,  excessive  costs,  and  lost  projects 
which  would  occur.  And,  the  form  and 
substance  of  the  reconciliation  process 
as  adopted  in  the  Final  Rule  involved 
yet  another  series  of  compromises  in  its 
design  and  implementation.  Another 
way  of  stating  the  proposition  is  that 
reconciliation  should  not  be  and  would 
not  be  an  appropriate  or  necessary 
feature  of  the  Final  Rule,  but  for  the 
formulation  of  the  menu  approach  and 
its  total  dependence  on  fidl  satisfaction 
of  the  9  157.103  requirements,  coupled 
with  the  very  rigid  and  substantively 
harsh  nature  of  those  requirements. 

I  offer  these  observations  not  in 
defense  of  the  reconciliation  procedure 
perse,  even  though  I  did  suggest  and 
support  it,  but  rather  as  an  explanation 
of  why  it  evolved  as  a  pragmatic 
compromise  (but  not  a  preferred  option) 
in  the  face  of  the  fitintal  assault  on  truly 
self-implementing  construction 
authorization.  Reconciliation  is  only  of 
potential  value  in  the  context  of 
majority  opposition  to  the  retention  of 


the  9  157.206(d)  approach  or  a  suitable 
refinement  of  it.  I  would  clearly  prefer 
majority  support  for  a  9  157.206(d)-type 
approach  on  rehearing  rather  than  the 
menu  approach  with  dependency  on 
9  157.103  satisfaction,  including  the 
reconciliation  procedures,  in  the  Final 
Rule.  But,  if  there  is  no  such  majority 
support,  those  committed  to  expediting 
pipeline  construction  authorization  are 
confronted  as  a  practical  matter  with 
trying  to  make  the  best  of  a  less 
preferable  situation.  And,  it  is  in  that 
context  that  interested  parties  should 
evaluate  whether  reconciliation  has  any 
value  and,  if  so,  how  best  to  make  it 
work  effectively. 

In  any  event,  the  objective  should 
continue  to  be  to  avoid  making 
traditional  section  7(c)  processing  the 
inevitable  "guillotine"  result  for  most 
projects.  A  wholesale  restructuring  of 
9  107.103  might  be  successful  in  at  least 
reducing  the  inevitability  of  section  7(c) 
processing  for  many  projects,  if  not  more 
hopefully  retaining  all  of  the  procedural 
and  substantive  vitality  of  9  157.206(d). 
If.  however,  the  industry  is  going  to  be 
collectively  "stuck"  with  the  menu 
approach  and  a  more  rigid  formulation 
of  9  157.103,  then  some  form  of 
procedural  and  substantive  flexibility 
may  be  pragmatically  attractive  in  order 
to  provide  some  reasonable  opportunity 
for  a  project  sponsor  to  avoid  traditional 
section  7(c)  processing,  the 
circumstances  which  spawned  the 
original  reconciliation  proposal. 
Whether  or  not  the  procedural  and 
substantive  flexibility  takes  the  form  of 
the  current  reconciliation  procedure,  let 
alone  what  it's  called,  is  far  less 
important  to  me  than  the  existence  of 
some  such  flexibility  as  a  much 
preferred  alternative  to  the  pre- 
November  1985  world  of  traditional 
section  7(c)  processing  for  most  projects. 

If  some  form  of  reconciliation 
procedure  is  indeed  considered  to  be 
desirable  or  essential  under  all  these 
circumstances,  interested  parties  should 
carefully  consider  the  types  of 
standards,  formality  and  appeal 
procedures  that  are  necessary  to  make 
the  reconciliation  process  both  effective 
and  fair.  Such  consideration  would 
involve  of  necessity  the  trade-offs  in 
processing  time,  costs  and  resources 
associated  with  various  formulations  of 
formality,  standards  and  appeals.  As 
noted,  there  also  appears  to  be  an 
obvious  trade-off  between  the 
formulation  of  any  reconciliation 
procedures  (if  deemed  desired)  on  one 
hand  and  the  relative  rigidity  and 
substantive  harshness  of  the  final 
9  157.103  on  rehearing.  For  example,  if 
one  assumes  for  purposes  of  analysis 
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that  the  current  §  157.103  in  the  Final 
Rule  remains  largely  unchanged  in 
substantive  effect  on  rehearing,  then  it 
might  be  desirable  to  retain  and  refine 
more  formally  the  current  form  of 
reconciliation  procedure.  If,  in  the 
alternative,  many  or  most 
recommendations  for  revision  of 
§  157.103  back  toward  §  157.206(d)  are 
adopted  on  rehearing,  there  might  not  be 
the  need  for  anything  like  the  current 
reconciliation  procedure.  Interested 
parties  can  gauge  for  themselves  the  . 
likely  disposition  of  the  majority  of  the 
Commission  for  either  alternative,  or 
perhaps  some  middle  ground  in 
between.  The  key  analytical  point  is 
that  answers  to  (tie  staff  questions  and 
more  general  recommendations  about 
reconciliation  should  carefully  consider 
the  linkage  to  the  substance  of  §  157.103, 
or  its  successor,  or  rehearing. 

B.  "Relatively  Minor  Issues  " 

The  preamble  and  the  regulatory  text 
state  that  the  reconciliation  process  is 
only  supposed  to  be  used  for  "relatively 
minor  issues."  Slip  op.  at  83  and  51 
respectively.  At  the  same  time,  the  Final 
Rule  requires  that  reconciliation  be  used 
on  a  mandatory  bpsis  in  a  number  of 
situations,  such  as: 

1.  Pipeline  crossing  a  designated  fault 
area,  land  side,  etc. 

2.  Pipeline  crossing  of  hazardous 
waste  site  or  contaminant. 

3.  Pipeline  crossing  of  perennial  water 
bodies  or  federally  delineated  wetlands. 

4.  Condemnation  of  any  dwelling  or 
permanent  above  ground  structure. 

5.  Above  ground  facilities  where  more 
than  5  acres  of  prime  agricultural  land 
will  be  permanently  disturbed  or  fenced. 

6.  New  gas  conditioning  facility  or 
new  or  modified  LNG  facility. 

7.  New  or  expanded  gas  storage. 

8.  Endangered  Species  Act 
compliance,  where  project  may  affect 
listed  species  or  habitat. 

9.  National  Historic  Preservation  Act 
compliance,  where  the  project  may 
affect  an  eligible  historic  property  and 
where  there  is  disagreement  as  to  the 
need  for  a  survey  or  the  adequacy  of  a 
survey, 

10.  Alternative  provisions  for  the 
Erosion  Control,  Revegetation  and 
Maintenance  Plan. 

11.  Alternative  provisions  for  the 
Stream  and  Wetland  Construction  and 
Mitigation  Plan. 

12.  Resolution  of  a  land-owners 
protest.  As  this  list  demonstrates,  the 
Final  Rule  not  only  contemplates,  but  it 
requires,  the  use  of  the  reconciliation 
procedures  for  a  whole  series  of  very 
significant  environmental  matters  and 
values.  Consequently,  I  believe  it  is 
flatly  kiaccurate  for  the  Rule  to  state 


that  the  reconciliation  procedures 
should  only  be  used  for  relatively  minor 
issues,  and  that  error  should  be 
corrected  on  rehearing. 

C.  Use  of  the  Reconciliation  Procedures 

As  I  stated  at  the  September  11, 1991, 
Commission  Meeting  when  we  voted  on 
the  Final  Rule,  any  real  hope  of 
achieving  the  objectives  discussed 
previously  would  depend  directly  on  the 
success  or  failure  of  the  reconciliation 
procedures,  if  they  are  retained  on 
rehearing.  Several  points  need  to  be 
made  in  that  regard.  First,  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation  (OPPR)  under  the  procedures 
in  Die  Final  Rule  would  have 
considerable  discretion  as  to  when,  how 
and  for  how  long  the  reconciliation 
procedure  will  be  available  for  any 
proposed  project  under  the  Automatic 
Prior  Notice  or  section  311  options  to 
resolve  protests  or  issues  of 
environmental  compliance.  I  believe  that 
all  reasonable  means  should  be  utilized 
and  exhausted  by  OPPR  for  any  project 
in  the  reconciliation  process  to  achieve 
expeditious  and  satisfactory  resolution 
of  any  protests  and  any  issues  of 
environmental  compliance,  in  order  to 
avoid  wherever  possible  the  otherwise 
applicable  requirement  that  the  project 
file  an  application  under  part  157 
subpart  A.  To  that  end,  the  Director  will 
have  to  develop  and  implement  the 
required  OPPR  organizational  and 
processing  approaches  for  such  a 
concerted  and  focused  effort  on  an 
individual  project  basis. 

Also,  OPPR  would  have  to  be 
prepared  to  proceed  aggressively  to 
address  and  attempt  to  resolve  promptly 
protests  under  the  Prior  Notice  option. 
The  Final  Rule  requires  that  a  protestant 
must  at  least  make  a  prima  facie 
showing  in  support  of  a  protest.  Thus, 
the  Director  should  dismiss  protests 
based  on  mere  opposition  to  the  project 
on  a  "Not  In  My  Back  Yard"  (or  NIMBY) 
basis.  Additionally,  affected  landowners 
will  be  required  to  present  concrete 
route  modification  proposals  with 
substantial  justification  in  order  to 
avoid  dismissal. 

Similarly,  OPPR  would  have  to  be 
prepared  to  proceed  aggressively  to 
address  and  attempt  to  resolve  promptly 
issues  of  environmental  compliance  for 
proposed  projects  under  the  Automatic, 
Prior  Notice,  and  section  311  options. 
Those  environmental  issues  may  involve 
compliance  solely  under  FERC 
jurisdiction  or  compliance  involving 
other  federal  and  state  agencies,  as  well 
as  FERC.  as  set  forth  in  the  8 157.103(c) 
Standard  Environmental  Conditions. 
Therefore.  OPPR  will  have  to  work 
closely  and  quickly  with  project 


sponsors  and  any  such  federal  or  state 
agencies  involved  in  a  particular  issue 
to  obtain  a  prompt  resolution.  It  is 
important  to  note  again  that  the 
§  157.103  environmental  compliance 
requirement  associated  with  the 
Automatic,  Prior  Notice,  and  section  311 
options  is  a  condition  precedent  for  the 
authorization,  as  well  as  the 
commencement  of  construction  in  most 
cinnmistances.  Consequently,  extended 
delay  in  the  reconciliation  process 
would  prevent  authorization  of  the 
project  (which  could  impact  on  financing 
the  project)  and  would  delay  the  timely 
commencement  of  construction  for  the 
project,  as  well  as  risking  the  triggering 
of  the  part  157,  subpart  A  requirement,  if 
reconciliation  is  not  successful  in  the 
time  available. 

The  Final  Rule  provides  that  the  initial 
time  for  reconciliation  is  ninety  days, 
subject  to  the  possibility  of  an  extension 
for  an  additional  ninety  days  at  the 
discretion  of  the  Director.  The  Director 
should  grant  extensions  for  an 
additional  ninety  days  on  a  very  Uberal 
basis,  whenever  there  is  the  possibility 
that  a  protest  or  environmental  issue 
can  be  resolved  by  further  reconciliation 
efforts  without  traditional  section  7(c) 
processing.  If  all  else  fails  in 
reconciliation,  as  it  were,  the  Final  Rule 
then  will  require  such  traditional  section 
7(c)  treatment,  but  the  Director  and 
OPPR  must  attempt  to  render  that  result 
a  truly  "last  resort"  alternative. 

Careful  study  of  the  §  157.103(c) 
Standard  Environmental  Standards  will 
demonstrate  that  a  number  of  federal 
and  state  agencies,  as  well  as  unyielding 
protestants,  could  frustrate  the 
reconciliation  process  if  they  fail  to 
participate  cooperatively  and  in  a  timely 
manner.  The  very  best,  good-faith  efforts 
of  the  Director  and  OPPR  could  be  to  no 
avail  for  a  number  of  potential 
environmental  issues,  if  the  other 
federal  and  state  agencies  fail  to 
respond  in  a  cooperative  and  timely 
manner  in  the  reconciliation  process. 
And,  it  goes  without  saying.  Uiat  project 
sponsors  will  have  to  make  a  prompt 
and  responsible  effort  to  satisfy  all  of 
the  Standard  Environmental  Conditions 
with  OPPR  and  other  federal  and  state 
agencies  at  the  outset,  as  well  as 
proceeding  in  reconciliation  on  an 
expeditious  basis,  when  that  process  is 
initiated.  In  the  absence  of  timely 
cooperation  by  the  project  sponsor  with 
OPPR  and  other  federal  and  state 
agencies  in  reconciliation,  the  part  157. 
subpart  A  "last  resort"  alternative  will 
quickly  become  the  only  legally 
available  option  for  a  particular  project, 
as  a  practical  matter. 
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The  Final  Rule  states  that  the 
Commission  intends,  if  part  157,  subpart 
A  requirements  are  triggered  by  an 
unresolved  protest  or  environmental 
compliance  issue,  that  the 
environmental  processing  of  the 
resulting  subpart  A  application  would 
examine  only  those  portions  of  the 
project  for  which  comphance  with  the 
requirements  of  §  157.103  has  not  been 
achieved.  And,  the  new  filing 
requirements  for  subpart  A  applications 
expressly  provide  that  the  project 
applicant  can  provide  the  appropriate 
certifications  and  documentation  to 
demonstrate  those  areas  where 
compliance  has  been  previously 
achieved  to  facilitate  focussed 
processing  of  the  outstanding  issues.  In 
other  words,  the  part  157,  subpart  A 
environmental  processing  need  not.  and 
decidedly  should  not,  require  starting  all 
over,  to  conduct  a  full-blown,  case- 
specific  tradition  section  7(c) 
environmental  review,  as  if  there  had 
never  been  any  prior  demonstration  of 
compliance  with  the  9  157.103(c) 
Standard  Environmental  Requirements, 
either  at  the  initiation  of  the  Automatic 
Prior  Notice,  or  section  311  process  or 
later  during  the  subsequent        i 
reconciliation  process. 

Thus,  there  should  not  under  any 
circumstances  be  any  duplication  of 
prior  compliance  efforts  nor  any 
necessity  to  "re-Htigate"  those  issues 
previously  demonstrated  at  the  outset  to 
be,  or  subsequently  by  reconciliation 
deterthined  to  be,  in  compliance  with 
the  }  157.103(c)  requirements.  No  valid 
pubic  policy  purpose  would  be  served 
by  condoning,  let  alone  inviting,  any 
such  duplication  or  re-litigation  in  the 
processing  of  the  subpart  A  application. 
Further,  under  a  worse  case  scenario 
where  any  significant  or  protested 
project  under  the  Automatic  Prior 
Notice  or  section  311  options  will  trigger 
the  part  157,  subpart  A  requirement,  it 
will  be  imperative  that  such  duplication 
and  re-litigation  be  rejected  and  avoided 
so  that  the  Commission  is  not 
overwhelmed  in  the  processing  of 
subpart  A  applications.  Clearly,  were 
we  to  be  overwhehned  as  a  result  of 
duplication  and  re-litigation,  proposed 
projects  would  again  face  extensive 
delays,  additional  costs,  and  extended 
uncertainty. 

The  Final  Rule  expressly  authorizes 
the  Director  and  Commission  staff  to 
meet  informally  during  the 
reconciliation  process  with  projects 
sponsors  and  other  agencies  to  facilitate 
resolution  of  protests  and  environmental 
compliance  issues.  Such  informal 
meeting,  of  course,  would  be  subject  to 
all  applicable  Commission  regulations, 


such  as  those  dealing  with  ex  parte 
communications.  The  ability  of  the 
Commission  staff  to  carry  out  the 
reconciliation  mandate  in  seeking  such 
resolutions  under  the  Automatic  Prior 
Notice  and  section  311  options  is 
dependent  directly  on  the  capability  to 
have  such  an  informal  dialogue,  albeit 
subject  to  applicable  legal  requirements. 
In  the  absence  of  such  a  capability, 
particularly  in  light  of  the  relatively 
short  deadlines  for  successful  resolution 
before  triggering  part  157,  subpart  A,  it 
would  be  unlikely  that  there  would  be 
much  chance  that  reconciliation  could 
be  successful  to  satisfy  the  Automatic 
Prior  Notice  or  section  311  requirements. 
Therefore,  the  Director  and  the 
Commission  staff  should  make  full  use 
of  the  informal  meeting  capability 
whenever  possible. 

The  Final  Rule  requires  that  the 
Director  issue  a  letter  to  the  project 
sponsor  stating  simply  that  the  project 
has  satisfied  the  S  157.103(c)  Standard 
Environmental  Requirements  under  the 
Prior  Notice  and  section  311  options. 
This  letter  would  be  issued  after  staff 
review  of  the  initial  compliance  report 
filed  with  the  prior  notice/section  311 
notification  determines  that  compliance 
has  been  satisfactorily  demonstrated. 
The  letter  also  would  be  issued  after 
successful  resolution  in  reconciliation  of 
any  environmental  comphance  issues 
identified  by  the  initial  staff  review.  The 
Final  Rule  states  that  the  Director's 
letter  is  a  ministerial  action  not  subject 
to  judicial  review. 

I  see  no  need  for  such  a  compliance 
letter  in  the  first  place,  unless  expressly 
requested  by  the  project  sponsor.  If, 
however,  there  must  be  such  a  Director 
letter  on  a  mandatory  basis,  it  should 
not  be  subject  to  judicial  review  as  a 
matter  of  poUcy.  The  theory  of  the 
Automatic,  Prior  Notice  and  section  311 
options  is  that  a  project  will  have  no 
significant  impact  on  the  environment  if 
there  is  compliance  with  the  §  157.103(c) 
Standard  Environmental  Requirements. 
The  Final  Rule  itself  will  establish  as  a 
matter  of  law  that  a  project  in 
compliance  with  §  157.103(c)  is  accorded 
a  finding  of  no  significant  impact. 
Consequently,  the  burden  is  placed  on 
the  project  sponsor  to  demonstrate  such 
comphance  as  a  condition  of  the 
certificate  authorization  available  under 
the  Automatic,  Prior  Notice  and  section 
311  options.  If,  in  fact,  a  project  is  not  in 
compliance  at  the  time  construction 
commences,  the  Final  Rule  contemplates 
a  separate  complaint  procedure  and 
grants  authority  for  the  issuance  of  a 
"stop  work"  order  at  that  point. 
Consequently,  the  Director's  letter 
should  not  be  subject  to  judicial  review. 


in  that  it  is  an  intermediate  step  in  the 
process  and  is  largely  ministerial  in 
nature.  If,  however,  a  different  analysis 
of  the  Automatic,  Prior  Notice  and 
section  311  options  would  somehow 
lead  to  the  conclusion  that  the  Director's 
letter  was  an  action  subject  to 
immediate  judicial  review,  then  the 
requirement  for  the  letter  should  be 
removed  from  the  rule. 

VI.  Questions  for  the  Record 

I  have  reviewed  the  petitions  for 
rehearing  filed  in  this  proceeding  and 
share  many  of  the  legal,  policy  and 
implementation  concerns  expressed  in 
those  petitions.  I  have  also  reviewed  the 
transcript  of  the  November  12, 1991 
Technical  Conference  on  environmental 
issues  and  agree  with  many  of  the  points 
made  by  industry  participants. 
However,  there  are  additional  concerns 
I  have  with  respect  to  the  permitting 
requirements,  meanings  of  important 
environmental  phrases,  as  well  as  other 
potential  impediments  to  the  expedited 
processing  of  pipeline  projects.  I'm  also 
seeking  views  on  the  clarity  of  the 
grandfather  provision  contained  in 
section  XIII  of  the  Preamble. 

What  follows  is  a  series  of  questions 
that  address  my  concerns.  It  is  my 
sincere  hope  that  the  Commission  on 
rehearing  of  this  Final  Rule  will 
eliminate  unnecessary  impediments  to 
the  goal  of  developing  a  streamlined 
regulatory  mechanism  designed  to 
facilitate  the  construction  of  needed 
pipeline  facilities,  as  well  as  satisfy  our 
environmental  responsibilities.  The 
answers  to  these  questions  will  be 
useful  in  that  effort. 

A.  Permit  and  Other  Approval  - 
Requirements  of§  157. 103  (c) 

1.  Do  the  requirements  of  §  157.103 
(c)(5)  (requirement  to  satisfy  Coastal 
Zone  Management  Act)  give  states  de 
facto  veto  power  over  expedited  process 
and  does  it  frustrate  reconciliation?  If 
so,  how  should  the  requirements  be 
modified? 

2.  What  are  the  practical  effects  of 
S  157.103  (c)(6)  (requiring  project 
sponsors  to  evaluate  all  reasonable 
alternatives  and  make  a  finding  that 
they  are  impracticable  before 
construction)  on  pipeline  construction  in 
a  fioodplain?  Does  that  provision 
effectively  prohibit  or  prevent  any  or 
most  construction  in  a  flood  plain?  If  so, 
how  should  the  requirement  be 
modified? 

3.  What  does  §  157.103  (c)(7)  (above 
ground  facility  construction  in  wetlands) 
do  to  attempts  to  bring  offshore  platform 
production  to  the  mainland?  Does  that 
provision  effectively  prohibit  or  prevent 
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any  or  most  above  ground  facility 
construction  in  wetland  areas?  If  the 
requirements  have  negative  effects,  how 
should  they  be  modified? 

4.  With  respect  to  S  157.103  (c)(ll) 
(conditions  subject  to  other  agency  or 
landowner  approval,  or  specific 
installation  methods]  there  are  several 
subsections  that  contain  phrases  or 
requirements  that  may  have  a  negative 
effect  on  pipeline  construction  or 
prohibit  it  altogether  in  certain 
designated  areas.  In  that  regard,  please 
address  the  following: 

Subsection  (c](ll)(i):  Is  there 
substantial  ambiguity  in  the  phrase 
"ecologically  unique  or  critical  area?" 
Doesn't  this  provision  requiring 
categorical  exclusion  or  FONSI  as  a 
condition  precedent  effectively  give 
other  federal  agencies  de  facto  veto 
power?  If  so,  how  should  it  be  modified? 

It  has  been  suggested  that  all  public 
lands  be  designated  as 
"environmentally  sensitive"  for 
purposes  of  §  157.103  (c)(ll),  so  that  the 
land  managing  agency  would  have  to 
issue  a  FONSI  or  categorical  exclusion, 
as  well  as  impose  any  permitting 
requirements  under  its  own  regulations, 
as  a  condition  precedent  to  construction 
authorization  in  8  157.103.  What  would 
be  the  effect  of  such  a  designation? 

Subsectioh  (c)(ll)(ii):  Is  requiring 
approval  by  states  to  ensure  protection 
of  state  listed  endangered  species  or 
state  designated  sensitive  areas  (state 
parks,  etc.)  appropriate  under  federal 
law  [e.g.,  NGA,  NGPA,  National  Fuels 
case,  and  NEPA)?  Doesn't  this  provision 
effectively  reverse  the  2nd  Circuit 
decision  in  the  National  Fuels  case? 
And,  doesn't  this  provision  effectively 
give  a  state  de  facto  veto  power  over 
any  construction  in  any  such  area?  If  so, 
how  should  the  requirement  be 
modified? 

Subsection  (c)(ll)(v]:  What  is  the 
effect  of  requiring  approval  from  the 
appropriate  agency  before  permitting  a 
project  to  cross  designated  sole  source 
aquifers  extending  to  within  excavation 
depth  of  a  pipeline  trench?  Doesn't  this 
provision  effectively  give  a  state  de 
facto  veto  power  over  any  construction 
in.any  such  area?  If  so,  how  should  the 
requirement  be  modified? 

Subsection  (c](ll)(vi):  What  is  the 
effect  of  requiring  approval  fit>m  the 
appropriate  water  authority,  before  a 
pipeline  may  cross  any  water  body 
within  three  miles  upstream  of  the 
intake  for  a  municipal  water  supply? 
Doesn't  this  provision  effectively  give  a 
state  de  facto  veto  power  over  any 
construction  in  any  such  area?  If  so,  how 
should  the  requirement  be  modified? 

Subsection  (c](ll]  (viii)  and  (ix) 
requires  landowner  approval  for  new  or 


additional  easements  as  a  condition 
precedent  to  any  FERC  authorization. 
Does  that  effectively  extend  a  de  facto 
veto  power  to  all  such  landowners?  If 
so,  doesn't  that  provision  defeat  the 
prima  facie  protest  requirement  and 
also  thereby  frustrate  the  reconciliation 
process?  If  so,  how  should  the 
requirement  be  modified? 

5.  Please  address  the  effects  of 

S  157.l03(c)(12)  (conditions  for  projects 
which  require  reconciliation)  on  the 
Commission's  expedited  construction 
program?  Don't  these  provisions,  as  well 
as  several  other  mandatory 
reconciliation  requirements,  effectively 
defeat  any  notion  of  self  implementing 
activity?  Would  these  requirements  lead 
to  mandatory  reconciliation  for  most 
projects  of  any  significance  as  well  as 
many  minor  projects?  Please  discuss. 

6.  Please  address  more  fully  the 
effects  of  8 157.103(c)(ie)  (permits)  on 
the  Conunission's  expedited 
construction  program.  Does  the 
requirement  to  have  all  permits  for  a 
discrete  section  of  construction  prior  to 
any  construction  on  that  section 
effectively  extend  a  de  facto  veto  over 
any  construction  to  a  federal,  state  or 
local  permitting  authority?  Doesn't  this 
provision,  coupled  with  the  many  other 
aforementioned  "conditions  precedent" 
to  the  NGA  or  NGPA  authorization  to 
commence  construction,  introduce 
additional  opportunity  for  extended 
delay  and  increased  costs,  as  well  as 
such  possible  veto  of  the  project?  If  so, 
how  should  the  requirement  be 
modified? 

B.  Procedures  for  Compliance  with  the 
Endangered  Species  Act 

Does  8  157.103(f)  effectively  limit 
construction  of  many  western  area 
projects  because  of  some  potential  effect 
on  some  listed  species  or  habitat  or 
because  of  a  disagreement  over 
potential  effects?  In  the  event  of  such  a 
potential  effect  or  a  disagreement,  is  the 
only  practical  alternative  a  subpart  A 
application?  If  so,  how  should  the 
requirement  be  modified?  Please 
discuss. 

C.  Procedures  for  Compliance  with 
National  Historic  Preservation  Act 

Does  8 157.103(g)  effectively  limit 
construction  of  projects  involving 
cultural  resources,  because  the  project 
may  affect  eligible  properties  (even  if 
the  effect  is  not  adverse),  or  because 
there  is  disagreement  with  regards  to 
surveys  or  potential  effects?  bi  the  event 
of  such  a  potential  effect  or  a 
disagreement,  is  the  only  practical 
alternative  a  subpart  A  application?  If 
so,  how  should  the  requirement  be 
modified?  Please  discuss. 


D.  General  Siting  and  Maintenance 
Requirements 

Is  the  practical  effect  of  the 
requirement  in  8  157.103(h)  (to  minimize 
effects  on  scenic  historic,  wildlife,  and 
recreational  values  to  the  maximum 
extent  practicable  and  to  the  maximum 
extent  possible  to  conform  to  the 
specified  performance  requirements  for 
ROW  and  above  ground  facilities)  to 
prohibit  or  make  very  difficult  any 
pipeline  construction  where  these  values 
are  raised  in  a  proceeding?  If  so,  how 
should  these  requirements  be  modified? 
Please  discuss. 

E.  Grandfather  Provisions 

1.  Should  section  Xm  (effective  date) 
contained  in  the  Preamble  to  Order  No. 
555  be  clarified  or  expanded  to  make 
clear  tiiat  8  157.206(d)  applies  to  all 
projects  authorized  or  certified  prior  to 
the  effective  date? 

2.  Should  section  xm  (effective  date) 
contained  in  the  Preamble  to  Order  No. 
555  be  clarified  or  expanded  to  provide 
that  8  157.206(d)  also  appUes  to  projects 
that  have  not  received  formal 
authorization,  but  have  been  tubfect  to 
extensive  activity  before  Order  No.  555 
becomes  effective?  (For  example:  those 
projects  that  have  been  given  non- 
environmental  approvals  under  FERC's 
"phasing"  procedure.)  Please  discuss. 

F.  Conditions  Precedent  for 
Authorization 

It  now  appears  that  a  fundamental 
and  potentially  fatal,  flaw  in  Order  No. 
555  is  the  series  of  requirements  (1)  for 
obtaining  various  federal,  state  and 
local  permits  or  approvals.  (2)  for 
resolving  any  contemplated,  identifiable 
environmental  issues  under  applicable 
statutes,  and  (3)  for  resolving  various 
types  of  protests,  including  landowner 
opposition,  which  are  imposed  as 
conditions  precedent  to  any 
construction  authorization  under 
8  157.103.  As  the  parties  at  the  tedinical 
conference  pointed  out.  this  feature  of 
the  Final  Rule  can  create  a  virtual 
"Catch-22"  for  projects,  because 
permitting  agencies  often  won't  act 
without  a  prior  FERC  authorization,  and 
yet  there  could  not  be  a  FERC 
authorization  unless  the  permitting 
agencies  had  already  acted.  Even 
without  the  Catch-22  result  these 
conditions  precedent  would  in  most  case 
introduce  significant  delay  and 
increased  costs  in  pipeline  constructiun. 
I  remain  convinced  that  there  must  be  a 
clear  distinction  between  (1)  those 
requirements  that  must  be  satisfied  in 
advance  of  authorization  under  section  7 
of  the  NGA  and  section  311  of  the  NGPA 
and  (2)  those  other  requirements  that 
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must  be  satisfied  before  actual 
construction  can  begin  at  a  particular 
site  after  NGA  or  NGPA  authorization 
has  been  granted  by  the  Commission, 
either  expressly  or  on  a  self- 
implementing  basis.  I 

The  existing  9  157.206(d)  recognized 
such  a  distinction  and  effectively 
provided  a  procedure  that  has  worked 
well  and  beien  affirmed  by  the  DC 
Circuit  Court  as  legally  sufficient  In 
essence.  Order  No.  555  in  1 157.103  has 
the  practical  effect  of  imposing  all  such 
requirements  of  both  types  as  conditions 
precedent  to  authorization.  Several  of 
the  staff  questions  in  the  instant  order 
touch  on  this  issue.  I  request  that 
interested  parties  address  this  issue 
comprehensively  and  recommend  an 
appropriate  revamping  of  the 
authorization  requirements  as 
distinguished  from  the  actual  physical 
construction  requirements,  based  on 
experience  under  the  S  157.206(d)| 
procedures. 

I  also  wrould  note  that  I  believe  the 
Commission  has  considerable  legal 
discretion  under  NEPA  and  other 
applicable  federal  environmental 
statutes  to  formulate  such  an  effective 
and  streamlined  procedure,  as 
demonstrated  in  the  opinions  of  the  DC 
Circuit  Court  in  AGO  v.  FERC  and 
CPUC  v  FERC.  Which  reviewed  aspects 
of  the  S  157.206(d)  and  the  optional 
certificate  procedures.  For  that  reason,  I 
believe  it  is  inaccurate  to  conclude  that 
the  approach  taken  in  Order  No.  555  is 
necessary  as  a  matter  of  law  to  satisfy 
NEPA  or  any  other  federal  statute.  For 
the  same  reason,  I  also  believe  it  is 
inaccurate  to  suggest,  as  does  question 
13  in  the  instant  order,  that  the  use  of 
the  reconciliation  procedure,  in  and  of 
itself,  means  that  the  project  does  not 
qualify  for  a  NEPA  categorical     | 
exclusion.  Reconciliation  can  be  ' 
initiated  because  of  a  protest,  rather 
than  just  a  S  157.103  environmental 
problem.  And.  even  with  a  S  157.103 
problem,  reconciliation  can  be  used  to 
resolve  it  and  preserve  the  categcnical 
exclusion  under  the  Final  Rule. 

Finally,  I  would  offer  one  last 
observation  on  this  subject.  The 
rehearing  petitions  and  the  discussion  at 
the  technical  conference  demonstrate 
that  the  effort  to  mechanically  codify  as 
conditions  precedent  for  construction 
authorization  the  primary  features  of  the 
Endangered  Species  Act  the  National 
Historic  Preservation  Act,  and  other 
federal  statutes  potentially  applicable  to 
pipeline  construction  is  a  source  of  great 
difficulty.  That  mechanical  codification 
has  subsumed  into  FERC  regulations 
both  substantive  standards  and 
procedural  requirements  different  from 


and  more  rigid  and  stringent  than  the 
standards  and  procedures  that  might 
otherwise  apply  to  a  project  under  the 
interpretations  and  practices  of  the 
primary  agencies  directly  responsible 
for  the  implementation  of  those  various 
statutes.  While  such  codification  has 
been  defended  as  a  way  to  provide 
uniform  and  predictable  environmental 
requirements  based  on  past  experience, 
it  now  is  clear  that  codification  in  the 
current  form  is  counterproductive  to  the 
stated  objectives  for  this  rulemaking. 
Some  parties  have  suggested  more 
general  guidelines  and  other  parties 
have  suggested  general  objectives 
(which  was  the  approach  taken  in 
§  157.206(d)). 

Whichever  approach  the  Commission 
adopts  on  rehearing,  I  believe  it  is 
imperative  that  the  resulting  order  not 
impose  as  a  matter  of  FERC  regulation, 
any  different  procedures  or  standards 
that  otherwise  would  apply  at  any  point 
in  time  under  the  interpretations  and 
practices  of  the  primary  agencies. 
Furthermore,  the  order  on  rehearing 
must  not  adopt  as  FERC  regulations 
more  rigid  procedures,  premature 
requirements,  or  more  stringent 
standards.  I  remain  convinced  that  the 
Commission  has  the  legal  discretion  and 
the  policy  mandate  to  fashion  an 
approach  that  can  be  largely,  and 
perhaps  wholly,  self  implementing  under 
flexible  guidelines  and  general 
objectives  for  Section  311  authorizations 
and  for  section  7(c)  automatic  and  prior 
notice  authorizations  and  which  will 
satisfy  those  other  statutes  in  a  manner 
supportive  of  a  categorical  exclusion 
under  the  generic  FONSI,  without  such 
rigidity,  prematurity  and  stringency.  I 
urge  interested  parties  to  provide  the 
Commission  with  appropriate 
recommendations  in  response  to  the 
instant  order  to  achieve  that  result. 

For  these  reasons,  1  concur. 
Charles  A.  Tral»aiidt 
Commissioner. 

[FR  Doc.  92-437  Filed  l-8-fl2: 8:45  amj 
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18  CFR  Part  37 

[Docket  No.  RM91-17-000;  Ontor  Na  S3t] 

Generic  Determination  of  Rate  of 
Return  on  Common  Equity  for  Pul>Uc 
Utilities;  Final  Rule 

Issued  January  2, 1992. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  abolishing  its 


generic  benchmark  determination  of  rate 
of  return  on  common  equity  for  public 
utilities  and  is  rescinding  part  37  of  its 
regulations.  18  CFR  part  37.  While  the 
benchmark  has  produced  some  benefits, 
it  has  not  produced  many  of  the  benefits 
envisioned  for  it  in  1984.  The  failure  to 
achieve  these  other  benefits  leads  the 
Commission  to  conclude  that  its 
continuation  is  not  merited.  The 
resources  devoted  to  this  task  can  and 
should  be  used  more  productively  iri 
other  endeavors. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  February  3. 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

For  further  technical  information 
contact:  Marvin  Rosenberg,  Office  of 
Economic  Policy,  Federal  Energy 
Regulatory  Conunission,  825  N.  Capitol 
Street  NE.,  Washington,  DC  20426,  (202) 
208-1283. 

For  further  legal  information  contact: 
Gary  Cohen,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  N.  Capitol  Street,  NW., 
Washington.  DC  20426.  (202)  208-2046. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  fiill  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308. 941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 

The  Conunission  Issuance  Posting 
system  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Coqimission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To  .  ' 
access  CIPS,  set  your  communications 
software  to  use  300. 1200  or  2400  baud, 
full  duplex,  no  parity.  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  final  rule 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
room  3308, 941  North  Capitol  Street,  NE., 
Washington.  DC  20426. 

I.  Introduction 

On  August  9. 1991.  the.  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  Notice  of  Proposed  Rulemaking 
(NOPR)  •  inviting  comments  on  two 


■  Se  FR  41096  (Auf.  U.  ISei).  Sa  FERC  1 61J?6 
(1991). 


UMI 
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issues  relating  to  its  generic  benchmark 
determination  of  tbe  cost  of  common 
equity  for  public  utilities  (Benckmaric).* 
First  the  Commission  invited  comments 
on  the  growtii  rate  and  the  flotation  cost 
adjustment  Second,  the  Commission 
invited  comments  on  whether  parties 
have  found  the  existence  of  benchmark  • 
returns  to  be  useful  or  not  and  whether 
the  Commission  should  retain,  abolish, 
or  alter  the  generic  benchmark  rate  of 
return  on  common  equity  for  public 
utilities. 

After  consideration  of  the  comments 
received  in  response  to  the  NOPR.  the 
Commission  has  determined  to  abolish 
the  benchmark  and  rescind  part  37  of 
the  Commission's  regulations,'  whidi 
prescribes  the  rules  governing  the 
generic  benchmaik  rate  of  return  on 
common  equity  for  pubUc  utilities. 

II.  Badcground 

Section  205(a)  of  the  Federal  Power 
Act  (FPA]  requires  that  all  electric  ra(es 
subject  to  the  jurisdiction  of  the 
Commission  be  "just  and  reasonable."  * 
An  important  component  of  just  and 
reasonable  rates  are  rates  of  return  on 
common  equity  that  are  fair  to  both 
utility  ratepayers  and  utility 
stockholders. 

In  July  1984,  the  Commission  adopted 
procedures  for  the  annual  determination 
of  a  benchmark.*  Benchmaik  rates  were 
originally  intended  to  provide  guidance 
to  parties  in  rate  proceedings  and  to 
serve  as  a  reference  point  for  the 
Commission  in  setting  allowed  rates  of 
return.  However,  since  that  time,  the 
benchmark  rates  have  remained 
advisory,  with  the  allowed  rate  of  return 
for  each  individual  utility  determined  on 
a  case-by-case  basis. 

In  accordance  with  prior  practice  and 
part  37  of  the  Commission's  regulations, 
the  Commission  issued  the  August  9, 
1991  NOPR,  which  initiated  this  eighth 
annual  proceeding  to  establish  the 
growth  rate  and  flotation  cost 
adjustment  factors  to  be  used  in  the 
quarterly  indexing  formula  for  the  year 
beginning  February  1, 1992.*  This  year, 


*  The  tennt  "public  utiUHea"  and  "electric 
utilitie*"  an  uaed  interchangeably  in  tlita  docuownt 

» 18  CFR  part  37. 
« 16  U.S.C.  824d(a). 

*  See  Order  No.  SSS.  48  FR  2984S  (Jol.  2S.  1984). 
FERC  Slata.  S  Rega..  Regnlatioaa  Preaoibiea  198S- 
1985 1 30.582  (Jul.  18. 1984).  reh^g  denied.  Order  No. 
3S9-A.  49  FR  46351  (Nov.  Za  19S4). 

*  Aa  previoualjr  noted  Iho  annual  proceedinga 
were  firat  eatabiiaiMd  liy  Oder  No.  38S.  4S  FR  28946 
(Jul.  25. 1984).  FERC  Slata. »  Rega..  RegalatioM 
PreaaiMea  1982-1985 1 SOSBZ  (|uL  IS,  19S4).  I9h'$ 
denied.  Order  Na  aSS-A.  48  FR  48351  (Nov.  S6, 
1984).  The  fifat  aonHl  prooaeding  iM«llid  in  Oidar 
No.  42a  SO  FR  2iaOS  (Mqr  2Sl  1986).  FERC  SUta.  a 
Regi„  Regnlaliana  PraMMaa  ISSS-lSSSf  nS44 
(May  za  1985).  J«*]f  dbiMd  Order  Na  «aB-A. »  PR 


however,  the  Commission  also 
requested  that  parties  soboiit  their 
views  as  to  whether  the  Conmissioa's 
publication  of  benchmark  retwns  has 
been  useful  and  whether  the 
Commission  should  continue 
publication. 

Thirty-three  comments  were  received 
hi  response  to  the  NOFft  Timely 
comments  were  filed  by  the  fbllowhtg 
parties:  Allegheny  Power  System 
(Allegheny);^  American  Electric  Power 
Service  Corporation  (AEP);*  American 
Gas  Association;*  American  Public 
Power  Association  (American  PuUic 
Powei^**  AUS  Consultants— Utility 
Services  Group  (AUS  Consultants);'  * 
Carolina  Power  &  Light  Company 
(Carolina  Power  ft  light);  Central  Illinois 
Public  Service  Company  (Central 
Illinois);  Consumer-Owned  Systems;*' 


34088  (Aug.  23. 1985).  The  aecond  anmial  proceeding 
reaultad  tai  Order  Na  442. 51  FR  943  Oan.  6. 1988).  ID 
FERC  SUta.  a  Reg&  1 30877  (Dec.  28. 1986). /«*k 
granted  in  part,  denied  in  part  Order  Na  442-A.  51 
FR  22S0S  (lua.  20. 1988).  The  third  annual  proceeding 
reauited  in  Order.  No.  481.  52  FR  11  ()an.  2. 1987).  RI 
FERC  StaU.  a  Rega.  1 30722  (Dec.  24. 1988).  raA  'g 
denied.  Order  Na  4ei-A.  52  PR  57S7  (Feb.  28. 1987). 
The  fourth  annual  procaediag  raaultod  In  Order  Na 
489.  S3  FR  3342  (Feb.  5, 1988).  m  FERC  Suta.  a  Rega. 
1 30.795  (Jan  29. 1988).  nh'g  denied.  Order  No.  488- 
A.  53  FR  11991  (Apr.  12. 1988).  The  fifth  annuel 
proceeding  nautted  In  Older  Na  Sia  53  FR  tl7S2 
(Dec.  23. 1988).  HI  FERC  SUta.  a  Rega.  1 30J43  (Dec 
19. 1968).  The  aixth  annual  pr«>ceediag  reauited  in 
Order  No.  517. 55  FR  148  (Jan.  3, 1980).  ID  FStC 
State,  ft  Rega.  1  SOUiTl  (Dec  28. 1980).  The  aevenlh 
annual  proceeding  reauited  in  Order  Na  532. 58  FR 
10  Oan.  1 1981).  UI  FERC  SUta.  ft  Rega.  1 30.908 
(Dec.  28. 1990). 

*  Allegheny  ia  filing  on  behalf  of  Monongahela 
Power  Company.  Potomac  Editon  Company,  and 
Weal  hnn  Power  Compasy.  the  opeivting 
companiea  conq)riaing  the  AMegheny  Power  Syatcn. 

*  AEP  la  filing  OR  behalf  of  the  foUowiiV  etectiic 
utility  operating  companiea  of  the  American  Electric 
Power  ayatem:  Appalachian  Power  Company. 
Columbua  Soathem  Rower  Company,  Indiana 
Michigan  Power  Coaapwiy,  Kentacky  Pawwr 
Company.  Kingaport  Pawar  Company.  Michigan 
Power  Company.  Ohio  Power  Company,  and 
Wheeling  Power  Company. 

*  American  Gat  Aaaociation  it  a  national  trade 
aasociation  compriting  approximately  250  natural 
gat  distribution  aad  tranamiaeian  companiee. 

">  American  Public  Power  ia  the  national  tervice 
organization  of  approximately  2000  local,  publicly- 
owned  electric  utilitiea  located  throughout  the 
United  Statet. 

■  ■  AUS  Conaultanta  filed  commentt  on  behalf  of 
American  Electric  Power  Service  Corporation  (and 
the  electric  utility  operating  companiea  of  the 
American  Electric  Power  tyitem:  Appalachian 
Power  Compeny.  Cehmboa  Sonthern  fowtr 
Company,  bidiana  Michigan  Power  Compeny. 
KentvcKy  Power  Compeny.  Kingaport  Power 
Company.  Michigan  Power  Company.  Ohio  Power 
Company,  and  Wheeling  Power  Compeny).  Adantic 
City  ElecMc  Company.  Deltuarva  Power  ft  Light 
Company.  Duqneane  Light  Company.  Pannaylvania 
Power  ft  light  Company,  and  Philadelpfaie  Electric 
Company. 

>  *  Conaumer-Owned  Syttema  repreaenta:  the 
Vifginla  Municipal  Electric  Aaeodation  No.  1. 
whoae  membera  are  the  municlpaimea  of 
Blactjiene.  Caipeper.  tOttam.  Ft«nidla  Mnnataaa. 
and  WafcaAeld  Viiginte.  and  the  Harriaoabnrg 


Consumers  Power  Company  (Consumers 
Poweii;  Lany  J.  Dobesfa  (Dr.  Dobesh):  ** 
Edison  Electric  Institute  (EBI):  >*  Florida 
Power  Corporation,  Montanp  Electric 
Company,  Northern  States  Power 
Company,  and  Wisconsin  Public  Service 
Corporation,  filing  fointly  (collectively 
Commenting  Utilities);  the  General 
Services  Administration  (GSA);  **  Gulf 
States  Utilities  Company;  Stephen  G. 
Hill  (Mr.  HU1^  >•  Kansas  Power  and 
Light  Colnpany^I.  Makowski  Company 
(Makowski);  "  Nantahala  Power  and 
Light  Company  (Nantahala):  New 
England  Power  Company  (New  England 
Powei^  the  New  Hampshire  Office  of 
the  Consumer  Advocate  (New 
Hampshire  Consumer  Advocate  Office); 
the  New  York  State  Coosuaoer 
Protection  Board  (New  Yoik  Constimer 
Board);  Potomac  Electric  Power 
Company  (Pepco);  Public  Service 
Company  of  Colorado:  Public 
Systems;  "  James  A.  Rothschild  (Mr. 
Rothschild);  *•  the  South  Dakota  Public 
Utilities  Commission  (South  Dakota 
Commission);  Southern  California 
Edison  Company  (Southern  California 
Edison);  Southern  Companies;  '* 


Electric  CommiaaioB  of  Harriaooburg.  Vii^nia:  the 
Northeni  California  Power  Agency,  oontiating  of  the 
raunicipalitiee  of  Alameda.  Biggt.  Gridley. 
HeeMriMig.  Lodi.  LanqMC  Palo  AHa  Redding. 
Roaevilla.  Santa  Clwa.  and  Ukiah.  Cahfomia.  the 
Pluniaa-Sieira  Ratal  Electric  Cooperative,  and  the 
Turlock  Irrigation  Diatrict  the  Town  of  South 
Hadley,  Mattachuaett*:  and  the  Town  of  Belmont. 
Mattachaaetta. 

' '  Dr.  Dobeah  !a  a  Profaaaar  of  Bcononuct  at  the 
Univeraily  of  North  Dakota. 

>«  EEI  ia  the  aaaociation  of  the  nation'i  invealor- 
owned  utilitiea. 

Carolina  Power  ft  Li^L  Florida  ft  Power  ft  Light 
Company.  Potomac  Electric  Power  Company,  and 
Public  Service  Company  of  Colando  aO  anpportad 
and/or  incorporated  by  reCirenoe  dae  eoaunenta 
filed  by  EEI. 

■  *  The  CSA  repreaenlt  the  contumer  Inleretti  of 
the  Federal  executive  agenciea  under  the  authority 
of  tection  201(8)  of  the  Federal  Property  and 
AdminiBtrative  Servtcea  Act  of  19W.  40  U  S.C 
481(a). 

■*  Mr.  Hill  it  a  profeaaional  rata  of  retam  aaalytl 
who  hat  tettifled  in  thhieen  regulatory  juritdictioM 
in  more  than  ninety  rate  proceedtngt  during  the  pait 
decade. 

■*  Makowaki.  a  Boaton  baaed  energy  proied 
development  and  management  firm,  it  a  part  owner 
and  manager  of  the  Ocean  State  Power  Pro|ecL 

■*  Public  Syttema  conaitU  of  the  National  Rural 
Electric  Cooperative  Aaaociation.  Golden  Spread 
Electric  Cooperative.  Inc..  Kantat  Electric  Power 
Cooperative,  bic  and  Seminole  Electric 
Cooperative,  Inc. 

■*  Mr.  RothechiM  het  aubmitted  tettimony  In  over 
ISO  rale  caaea.  Hit  eonimenta  ere  being  tpontored 
by  the  Floride  Office  of  the  Pabiic  CowiaeL  the 
Illinoli  CitisefH  Utility  Boerd.  the  Maine  Contumer 
Advocate,  and  the  Rhode  Wand  Dtviaion  of  PobHc 
Utihliet  and  Carriera. 

■o  Southern  Compeny  Service*.  Inc.  tubmtlicd 
theae  comment*  on  behalf  of  die  eubaldiary 
operating  companiea  of  the  Southern  Coq^Mnie* 
electric  ayitaoK  Alabama  n>wer  Company,  Georgia 
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Southwestern  Public  Service  Company; 
the  Wholesale  Customer  Group;  *•  and 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric).  Untimely 
comments  were  filed  by  Cincinnati  Gas 
&  Electric  Company  (Cincinnati  Gas  & 
Electric]  and  Florida  Power  &  Light 
Company  (Florida  Power  &  Light). 

m.  Discussion 

Notwithstanding  that  the  comments 
filed  by  Cincinnati  Gas  &  Electric  and 
Florida  Power  &  Light  were  untimely, 
the  Commission  will  consider  these 
comments  in  this  proceeding,  given  the 
early  stage  of  the  proceeding  and  the 
apparent  absence  of  any  undue 
prejudice  or  delay. 

A.  Utility  of  and  Continuation  of  the 
Benchmark 

Although  numerous  comments  were 
filed,  the  commenters  shared  mutual 
concerns.  Accordingly,  the  Commission 
will  address  the  comments  by  argument, 
rather  than  by  party. 

Most  of  the  comments  received 
responded  to  the  specific  request  in  the 
NOPR  for  comments  on  whether  the 
benchmark  has  been  useful  in  individual 
rate  cases  and  whether  the  Commission 
should  continue,  abolish,  or  alter  the 
benchmark.  The  comments  were  split 
between  those  parties  favoring  retention 
of  the  benchmark  and  those  favoring  its 
abandonment.  In  general,  state  agencies, 
customers  (including  the  Federal 
Government,  through  the  GSA,  as  a 
customer),  and  consumer  protection 
organizations,  support  keeping  the  rul^. 
Most  utilities  and  trade  associations 
favor  abolishing  the  rule.  However,  two 
utilities  and  Makowski  favor 
continuation  of  the  rule. 

The  commenters  disagree  over 
whether  the  benchmark  furthers 
settlements.  Several  parties  argue  that 
the  benchmark  hinders  settlements 
because  it  is  used  at  settlement 
conferences  as  an  initial,  "knee-jerk" 
substitute  for  company-specific  risk 
profile  analysis,  and  is  ignored  once 
serious  settlement  discussion  or 
litigation  begins.**  However,  other 


Power  Company.  Gulf  Power  Company.  Mississippi 
Power  Company,  and  Savannah  Electric  and  Power 
Company.  \ 

"  The  Wholesale  Customer  Group  consists  of  the 
Cities  of  Arcadia.  Arma,  Ashland.  Attica.  Augusta. 
Beloit.  Blue  Mound,  Bronson.  Cawker  City, 
Cimarron.  Coffeyville,  Elsmore.  Erie.  Fredonia. 
Girard,  Glasco,  Glen  Elder,  Greensburg.  Haven. 
Hoisington.  Isabel,  La  Harpe.  Lincoln.  Lucas, 
Mankato.  Montezuma,  Moran,  Mount  Hope, 
Mulberry,  Mulvane,  Osborne.  Oxford  Pratt,  Russell. 
Savonburg,  Washington,  Wellington,  and  Winfield. 
Kansas:  Mindenmines.  Missouri:  and  the  Towns  of 
Concord.  Norwood,  and  Wellesley  Massachusetts. 

•«  This  position  is  taken  by:  Allegheny.  AUS 
Consultants.  Cincinnati  Gas  •  Electric.  Consumers 


commenters  maintain  that  the 
benchmark  is  a  useful  starting  point  that 
encourages  more  settlements,  once  the 
circumstances  of  an  individual  utility 
are  taken  into  account.  These  parties 
argue  that  because  the  benchmark  is 
impartially  calculated,  readily  available, 
and  constitutes  an  accepted  and 
verifiable  average  return  for  the  electric 
utility  industry,  it  can  help  keep 
negotiations  on  an  even  keel,  increase 
the  predictability  of  outcome,  and 
encourage  settlement.'^ 

Several  commenters  point  out  that  the 
Commission  must  ensure  just  and 
reasonable  rates  for  individual  utilities. 
The  benchmark,  they  note,  fails  to 
differentiate  among  risks  encountered 
by  different  utihties  and  fails  to 
translate  the  differences  in  risk  into 
differences  in  rates  of  return.'*  Before 
the  benchmark  can  be  useful  in 
individual  cases,  EEI  explains,  it  must 
be  adjusted  to  reflect:  (1)  The  utility's 
specific  risk  factors;  and  (2)  changes 
both  in  those  risk  factors  and  in  the 
financial  markets  which  occur  after  the 
close  of  the  record  in  that  case. 

In  contrast,  other  commenters  state 
that  the  benchmark  is  useful  in 
corroborating  the  results  of  company- 
specific  rate  of  return  studies,'* 
especially  as  a  tool  to  help^tential 
intervenors  decide  whether  to  litigate  a 
rate  of  return  issue  in  any  given 
proceeding."  Additionally,  some 
commenters  assert  that  the  presence  of 
the  benchmark  encourages  utilities  to 
apply  for  more  realistic  rates  of 
return.*^ 

There  is  also  disagreement  over  the 
treatment  of  the  benchmark  by  state 
commissions.  Some  commenters  argue 
that  the  benchmark  is  susceptible  to 
being  misinterpreted  and  misused  by 
state  commissions,  with  some  comments 
alleging  that  it  has  been  a  hindrance  at 
state  proceedings,  where  utilities  are 
required  to  expend  significant  resources 
to  rebut  a  presumption  that  the 
benchmark  is  applicable  to  each 
individual  case."  Commenters 


Power,  Gulf  States,  Pepco.  and  Southern 
Companies. 

"  This  position  is  taken  by:  Consumer-Owned 
Systems.  Central  Illinois,  Nantahala.  and  Public 
Systems. 

•♦  This  position  is  taken  by:  Allegheny.  American 
Gas  Association,  Consumers  Power,  Kansas  Power 
and  Light,  Southern  Companies.  Southwestern,  and 
Wisconsin  Electric. 

"  This  position  is  taken  by:  Consumer-Owned 
Systems.  Mr.  Hill,  the  New  ffampshire  Consumer 
Advocate  Office,  the  New  York  Consumer  Board, 
Mr.  Rothschild,  and  the  South  Dakota  Commission. 

••  Public  Systems  and  the  Wholesale  Customer 
Group  make  this  assertion. 

'^  Consumer-Owned  Systems  and  the  Wholesale 
Customer  Group  make  this  argument. 

**  Various  portions  of  this  poaition  are  presented 
by:  Allegheny,  American  Gas  Association.  AUS 


supporting  the  benchmark,  however, 
maintain  that  even  though  the 
benchmark  is  purely  advisory,  it 
provides  valuable  information  to  state 
commissions  seeking  to  monitor 
industry  trends  and  charged  with 
determining  the  cost  of  equity  in  state 
utility  rate  cases." 

Many  commenters  attack  the 
benchmark  on  economic  grounds. 
Commenters  allege  that  the  calculation 
of  the  benchmark  consistently 
understates  the  proper  cost  of  equity.'" 
Some  of  these  parties  maintain  that  the 
understatement  results  from  the 
computation  of  the  cost  of  equity  based 
exclusively  on  the  "unrealistic" 
assumptions  of  the  DCF  model. 

Other  commenters  argue  that  the 
benchmark  has  provided  a  helpful 
mechanism  for  tracking  industry 
changes  in  the  cost  of  common  equity, 
and  has  been  useful  in  contract 
negotiations.  They  cite  cases  where 
utilities  and  their  customers  have  agreed 
to  use  the  benchmark  as  an  index  to 
modify  rates  without  relitigation  or 
renegotiation.  Eliminating  the 
benchmark,  they  conclude,  would 
disrupt  contracts  accepted  for  filing  by 
the  Commission." 

Finally,  those  parties  who  oppose 
retention  of  the  benchmark  argue  that  it 
fails  to  accomplish  the  original  goals  set 
for  the  benchmark  by  the  Commission: 
to  provide  a  forum  for  the  Commission 
periodically  to  review  the  condition  of 
the  electric  industry,  to  save  resources, 
and  to  provide  greater  accuracy  and 
consistency.  These  commenters 
conclude  that  the  annual  development  of 
the  benchmark  is  a  waste  of  resources 
by  the  utilities  and  by  the  Commission 
itself,  because  the  benchmark  provides 
no  benefits."  Parties  who  support 
continuation  of  the  benchmark, 
however,  argue  that  the  benchmark 
saves  resources  because  the  existence 
of  the  benchmark  reduces  the  resources 
which  need  to  be  devoted  to  the- 


contentious 


Consultants.  Cincinnati  Gas  S  Electric,  Gulf  States, 
and  Pepco. 

**  This  position  is  taken  by:  Dr.  Dobesh,  the  GSA. 
the  New  Hampshire  Consumer  Advocate  Office,  the 
New  York  Consumer  Board,  Mr.  Rothschild,  and  the 
South  Dakota  Commission. 

">  This  argument  is  made  by:  Allegheny.  AEP, 
American  Public  Power,  AUS  Consultants. 
Consumers  Power,  EEI,  Southern  Companies,  and 
Southwestern. 

'■  This  issue  is  raised  by:  Consumer-Owned 
Systems.  Central  Illinois,  the  GSA.  Makowski.  and 
Nantahala,  as  well  as  Carolina  Power  h  Light, 
which  opposes  continuation  of  the  benchmark. 

"  The  parties  taking  this  position,  in  whole  or  in 
part,  are:  American  Gas  Association.  AUS 
Consultants.  Consumers  Power,  EEI,  Commenting 
Utilities,  Kansas  Power  and  Light.  New  England 
Power,  Southern  California  Edison.  Southern 
Companies.  Southwestern,  and  Wisconsin  Electric. 


U  Ml 
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contentious  issue  of  rate  of  return  on 
common  equity.  Contmenters  supporting 
this  position  maintain  that  the 
benchmark  should  be  retained, 
regardless  of  whether  the  benchmark 
has  accomplished  the  goals  originally 
envisioned  for  it,  because  it  currently 
performs  useful  functions." 

In  the  Commission's  luly  18, 1984 
order,  annual  proceedings  were 
established  to  determine  a  generic 
benchmark  rate  of  return  on  common 
equity  for  public  utilities.  The  order 
delineated  three  principal  purposes  for 
establishing  generic  procedures  for 
determining  the  cost  of  common  equitjr: 
(1)  To  reduce  the  commitment  of  staff 
and  outside  resources  by  reducing  srane 
of  the  duplication  involved  in  the  case- 
by-case  approach;  (2)  to  make  more 
accurate  and  consistent  determinations 
of  the  cost  of  common  equity,  principally 
by  concentrating  Staff  and  outside 
resources  on  a  single  generic 
proceeding,  rather  than  dividing  them 
among  numerous  cases;'*  and  (3)  to 
permit  the  Commission  to  evaluate  the 
current  status  of  the  electric  utility 
industry."  The  Commission  also  hoped 
that  the  benchmark  would  narrow  the 
focus  in  individual  proceedings  from 
that  of  cost  of  common  equity  to  that  of 
relative  risk  "  and  result  in  more 
settlements  by  reducing  uncertainty  as 
to  final  results." 

In  1984,  the  Commission  thus 
balanced  hopes  that  creation  of  an 
annual  proceeding  to  establish  a 
benchmaric  rate  of  return  would  result  in 
improved  analysis  of  industry  trends, 
resource  savings,  and  an  improved 
determination  by  the  Commission  of  the 
cost  of  common  equity,  against  warnings 
by  others  that  this  proceeding  would 
waste  resources  and  create  problems. 
Despite  this  disagreement,  the 
Commission's  judgment  at  that  time  was 
to  promulgate  part  37  of  the 
Commission's  regulations,  based  on 
hopes  that  the  anticipated  benefits  of 
th^benchmark  proceedings  would  in 
fact  materialize  and  outweigh  all 
objections. 

After  seven  years  of  experience,  the 
Commission  is  now  in  a  better  position 
to  evaluate  the  actual  benefits  and 


**  The  parties  making  thi*  aitufnenl.  in  wrhoie  or 
in  part,  are:  consumer-Owned  Systems,  Dr.  TMtth 
the  GSA,  the  New  Hampshire  Consumer  Advocate 
Office,  the  New  York  Consumer  Beard.  Public 
Systems,  Mr.  RothsdiikL  the  Sooth  Dakota 
Commissiao,  and  the  Wholasal*  Cuatoaer  Croup. 

**  The  goal  of  increased  consistency  tefartad  both 
to  consistency  over  time  and  across  companies. 
FERC  StaU.  S  Regs..  RegofatiOM  fteambles  1962- 
19es  at  31.01»-aai  aoeord.  at  at  StOO. 

» Id.:  accord,  id.  at  »4K1. 

**  Id.  at  aiina 


shortcomings  of  the  benchmark.  In  this, 
the  Commission's  eighth  annual 
proceeding  regarding  the  benchmark, 
comments  were  invited  on  the  possible 
advantages  of  disadvantages  ot 
retaining  or  abolishing  part  37  of  the 
Commission's  regulations.  In 
promulgating  this  final  nile,  the 
Commission  has  considered  whether  the 
benchmark  has  achieved  the  benefits  it 
was  designed  to  accompUsh  or  has 
provided  other  imforeseen  benefits 
which  would  justify  the  continued 
existence  of  the  rule. 

A  review  of  prior  decisions  regarding 
the  benchmark  discloses  that  the 
benchmark  has  been  a  contested  and 
controversial  issue  since  its  inception. 
For  the  past  seven  years,  the 
Conunission  annually  has  reviewed 
comments  split  in  their  praise  and 
condemnation  of  this  procedure.  Not 
surprisingly,  the  relative  positions  of  the 
parties  generally  have  remained 
imchanged.  Although  many  commenters 
favoring  retention  of  the  benchmark 
assert  that  it  assists  them  in  settlement 
negotiations,  commenters  favoring 
aboUtion  of  the  benchmark  maintain 
that  it  is  not  useful  and  some  claim  that 
it  actually  hind^  settlement 

The  same  argtunents  raised  in  this 
proceeding  were  raised  in  prior  generic 
benchmark  rate  of  return  proceedings. 
However,  with  the  passage  of  time  it  is 
now  possible  to  better  evaluate  the 
benchmark — ^based  not  on  predictions 
and  expectations  but  on  the  actual 
experience  of  the  parties  and  the 
Commission.  It  is  now  appropriate  to 
assess  whether,  in  light  of  the  resotuces 
devoted  to  the  annual  calculation  and 
publication  of  the  benchmark  on  an 
ongoing  basis,  the  benchmaric  has 
accomplished  either  the  goals  originally 
envisioned  for  it  or  other  tmfbreseen 
benefits  which  wotild  justify  its 
retention. 

The  Commission  has  learned  from 
experience  that,  while  some  anticipated 
benefits  have  been  realized,  i.e., 
adoption  of  the  more  standardized 
methodology  to  determine  the  return  on 
equity  now  often  used  in  rate  cases," 
other  anticipated  benefits  of  the 
benchmark  have  failed  to  materialize, 
and  the  annual  benchmark  proceedings 
have  not  saved  resources."  Although 


the  Commission  annually  devotes 
resources  to  calculating  the  benchmark 
return,  and  numerous  parties  devote 
resources  to  assisting  the  Commission  in 
this  effort,  the  resulting  benchmark  does 
not  appear  to  have  significantly  reduced 
the  contentiousness  of  the  determination 
of  the  allowed  rate  of  return  for 
individual  utilities.*"  Despite  arguments 
to  the  contrary,  in  the  Commission's 
experience,  the  benchmark  has  not 
reduced  parties'  uncertainty  in  rate 
cases  as  to  what  will  be  the 
Commission's  ultimate  determination. 
Thus,  hopes  of  conserving  resources  and 
of  enhanced  certainty  have  not  been 
fulfilled. 

The  Commission's  experience  also 
has  shown  that  the  annual  generic 
benchmaric  proceedings  have  not 
provided  the  Commission  with  a 
significantly  better  understanding  of 
industry  trends,  nor  provided  an 
appropriate  fonun  to  study  the  financial 
and  operating  circumstances  of  the* 
electric  utiUty  industry.  Moreover,  the 
Commission  does  not  believe  that  the 
benchmark  provides  any  special 
protection  to  consumers  from  excessive 
rates  and  charges.* ' 

In  sum,  while  the  benchnai^  has 
produced  some  benefits,  it  has  not 
produced  many  of  the  benefits 
envisioned  for  it  in  1984.  The  failure  to 
achieve  these  other  benefits  leads  the 
Commission  to  conclude  that  its 
continuation  is  not  merited.  The 
resources  devoted  to  their  task  can  and 
should  be  used  more  productively  in 
other  endeavors. 

The  Commission  also  declines  to 
continue  to  publish  its  annual 
benchmark  solely  based  on  possible 
benefits  in  other  forums — Le.,  state 
ratemaking  proceedings.  The 
Commission's  policy  in  this  matter  U 
analogous  to  the  policy  tmderiying  its 
biuden-reduction  program,  wldch 
provides  that  as  a  general  matter  tfie 
Commission  will  only  collect  data  vdiich 
it  needs  for  its  own  purposes. 

Moreover,  while  recognizing  that 
judgment  is  involved  in  the  selection  of 
a  growth  rate  and  flotation  cost 
adjustment  in  particular,  and  that 
therefore  only  the  Commission  can 
produce  the  benchmark,  it  nevertheless 
is  also  true  that  anyone  using  the 
published  formula  and  publicly 


■■  The  Commission  does  not  intend,  by  its  action 
here,  to  overturn  its  iwcaJawt  regarding  dte  proper 
computation  of  rate  of  f«tMn  in  individual  rate 
caaas. 

**  Resources  are  net  betag  saved  tat  the  Utigation 
context  because,  tegasdlaas  of  what  Htm  bsndhmark 
return  Is.  the  Co— lisaiow  aela  tha  sHo wad  return 
for  an  individual  utUity  baaed  m  an  asMdyaia  af  dw 
particular  circumstances  of  that  utility. 


«» It  should  ba  noted  that  the  benchBadL  haa  Mdy 
rarely  bean  adopted  or  used  in  datannlning  the 
allowed  rate  of  return  in  individual  cssea 

«>  Sections  206  and  2as  of  the  FPA.  IB  U3£.  62«d. 
B24e.  requite  that  rates  and  chaiges  be  |ust  and 
reasonaMai  K  hi  the  Cuimlaston's  MTMot  an 
individMi  ■tiUljr'a  Misa  avpoar  la  be  anaaat**.  fta 
Comi^aaia*  uNuM  raulaf*  teaa  ralaa  k  Mm  oaalaal 
of  a  utility-specific 
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available  data  could  construct  an 
industry-wide  average  rate  of  return  on 
common  equity  approximating  the 
Commission's  benchmark.  More  to  the 
point,  the  issue  before  the  Commission 
is  whether  the  public  interest  indicates 
that  the  Commission  should  continue  to 
calculate  and  publish  the  benchmark. 
For  the  reasons  given  above,  the 
Commission  concludes  that  the 
Commission  should  not  continue  doing 
80.  However,  the  Commission's  action  in 
this  matter  is  not  intended  to  preclude 
other  institutions  or  individuals  from 
continuing  to  calculate  an  average 
return  in  accordance  with  prior 
decisions. 

Accordingly,  based  on  the 
Commission's  seven  years  of  experience 
in  implementing  the  benchmark 
mechanism,  and  based  on  a  careful 
consideration  of  the  comments,  the 
Commission  will  rescind  part  37  of  its 
regulations  and  abolish  the  annual 
procedure  for  determining  a  generic 
benchmark  rate  of  return. 

Although  several  utilities  currently 
have  contracts  on  file  which  include 
formula  rates  which  permit  rate  filings 
tied  to  the  benchmark,  the  Commission's 
abolition  of  the  benchmaric  should  not 
create  problems  for  such  utilities  or  their 
customers.  The  parties  may  propose  a 
revised  procedure  or  a  fixed  rate  of 
return  to  replace  the  current  procedure. 

B.  DCF  Methodology 

Numerous  comments  were  received 
on  the  current  DCF  methodology  for 
estimating  the  rate  of  return  on  common 
equity.  Some  support  the  existing 
formula,*'  some  suggest  minor  or  major 
modifications,*'  some-suggest  use  of  an 
additional  model  or  models,**  and  some 
favor  replacement  of  the  DCF 
methodology  altogether.*'  Given  the 
Commission's  decision  to  abolish  part  37 
of  its  regulations,  these  comments  are 
moot  for  the  purposes  of  this 
rulemaking. 


**  This  position  was  taken  by  the  following 
parties:  Consumer-Owned  Systems,  the  CSA.  Mr. 
Hill,  and  the  South  Dalcota  Commission. 

**  Mr.  Rothschild  suggests  minor  adjustments  to 
the  DCF  model.  A£P.  Makowski.  the  New  York 
Consumer  Board,  and  Southern  Companies  all 
believe  that  the  DCF  methodology  has  more 
significant  flaws. 

**  Allegheny.  AUS  Consultants.  Makowski. 
Carolina  Power  »  Light.  Southern  California  Edison, 
•nd  Southern  Companies  all  protest  exclusive 
reliance  on  the  existing  model. 

*»  The  following  parties  favor  abandoning  the 
DCF  methodology:  AEP,  American  Public  Power. 
Consumers  Power,  EEL  Commenting  Utilities,  New 
England  Power,  and  Wiaconain  Electric. 


IV.  Regulatory  Flexibility  Act  Statement 

The  Regulatory  Flexibility  Act  *• 
requires  the  Commission  to  describe  the 
impact  that  a  rule  will  have  on  small 
entities  or  to  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Nearly  all  of  the  jurisdictional  utilities 
that  would  be  affected  by  this  final  rule 
are  too  large  to  be  considered  "small 
entities"  within  the  meaning  of  the 
Act.*^  Accordingly,  the  Commission 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

V.  National  Environmental  Policy  Act 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  a  Commission  action  that 
may  have  a  significant  effect  on  the 
human  environment.**  The  Commission 
has  categorically  excluded  certain 
actions  from  these  requirements  as  not 
having  a  significant  e^ect  on  the  human 
environment.**  The  Commission  has 
found  that  matters  affecting  rates  for  the 
purchase  or  sale  of  electricity  are  not 
major  federal  actions  that  have  a 
significant  environmental  impact.'"  The 
generic  benchmark  rate  of  return  is  a 
factor  considered  in  the  determination 
of  electric  rates.  Thus,  no  environmental 
assessment  or  environmental  impact 
statement  is  required  for  promulgation 
of  this  final  rule. 

VI.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act "  and 
Office  of  Management  and  Budget's 
(OMB's)  regulations  "  require  that  0MB 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
The  final  rule  in  this  proceeding  does 
not  impose  any  information  collection 
requirement.  "Therefore,  the  Commission 
is  not  submitting  this  rule  to  0MB  for 
review  or  approval. 

VII.  Effective  Date  of  Rule 

This  rule  will  be  effective  February  3, 
1992. 


♦•  5  U.S.C  «n-812. 

*'  The  Act  defines  a  "small  entity"  as  a  small 
business,  a  small  not-for-profit  enterprise  or  a  small 
governmental  jurisdiction.  5  U.S.C.  601(b).  A  "small 
business"  is  defined  by  reference  to  section  3  of  the 
Small  Business  Act,  as  an  enterprise  which  is 
"independently  owned  and  operated"  and  which  is 
not  dominant  in  its  field  of  operation.  IS  U.S.C 
a32(a). 

**  Regulations  Implementing  National 
Environmental  Policy  Act.  Order  No.  486, 52  FR 
47897  (Dec  17. 1967):  III  FERC  Stats.  S  Regs.  1  3a7S3 
(Dec.  la  1987),  codified  at  18  CFR  Pari  380. 

**  /(/..  codified  at  18  CFR  38a4. 

»•  Id.,  codified  at  18  CFR  38a4(aMl5). 

•'  44  U.S.C.  33OT-3520  (1988). 

"  S  CFR  1320.13. 


UMI 


List  of  Subjects  in  18  CFR  Part  37 

Electric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  revokes  part  37,  chapter  I, 
title  18.  Code  of  Federal  Regulations,  as 
set  forth  below. 

By  the  Commission.  ^ 
Lois  D.  Cashell. 

Secretary. 

PART  37— [REMOVED]     . 

Part  37  is  removed  in  its  entirety. 
(FR  Doc.  92-438  Filed  l-«-92;  8:45  am| 
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RAILROAD  RETIREMENT  BOARD 
20  CFR  Part  335 
RIN  3220-AA93 

Sickness  Benefits 

agency:  Railroad  RetirementBoard. 
action:  Final  rule. 

nummary:  The  Railroad  Retirement 
Board  (Board)  hereby  amends  §  335.4(c) 
of  its  regulations  under  the  Railroad 
Unemployment  Insurance  Act  (RUlA)  to 
allow  a  claimant  30  days  (instead  of  15) 
to  file  a  claim  for  sickness  benefits 
imder  the  RUIA  for  a  particular  claim 
period.  Previously,  a  claim  was  denied  if 
filed  after  15  days  but  could  be  allowed 
subsequently,  depending  on  the 
explanation  given  in  response  to  the 
notice  of  denial.  This  change  will 
improve  service  by  expediting  the 
payment  of  benefits  that  otherwise 
would  be  delayed  for  a  delayed  filing 
determination  and  will  provide  for  more 
effective  use  of  the  agency's  resources. 
EFFECTIVE  DATE:  January  9, 1992. 
ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler.  Assistant  General 
Counsel.  Railroad  Retirement  Board,  844 
Rush  Street,  Chicago.  Illinois  60611,  (312) 
751-4513  (FTS  386-4513),  TDD  (312)  751- 
4701,  TDD  (FTS  386-4701). 
SUPPLEMENTARY  INFORMATION:  Section 
5(a)  of  the  RUIA  provides  that  claims  for 
benefits  under  the  RUIA  shall  be  made 
in  accordance  with  such  regulations  as 
the  Board  shall  prescribe.  Section  5(b]  of 
the  RUIA  authorizes  the  Board  to 
establish  by  regulation  or  otherwise  any 
procedure  Uiat  it  deems  necessary  or 
proper  for  the  determination  of  a  right  to 
benefits. 
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Board  regulations  presently  allow  a 
claimant  15  days  to  file  a  claim  for 
sickness  benefits  for  a  particular  claim 
period  (usually  a  period  of  14 
consecutive  days).  See  20  CFR  335.4(c). 
The  15-day  period  is  measured  from  the 
ending  date  sho%vn  on  the  claim  form,  or 
the  date  on  which  the  Board  mailed  the 
claim  form  to  the  claimant,  whichever 
date  is  later.  The  Board  initially  denies 
benefits  to  any  claimant  who  does  not 
file  his  or  her  claim  within  that  15-day 
period.  However,  as  explained  in 
S  335.4(d)(3)  of  the  regulations,  failure  to 
file  within  15  days  may  be  excused 
depending  on  the  reason  for  the  delay. 
To  ascertain  the  reason  requires 
consideration  of  the  response  made  by 
the  claimant  to  the  notice  of  the  initial 
denial  of  benefits. 

A  recent  survey  of  claims  filed  after 
the  15-day  time  limit  elapsed  shows  that 
the  vast  majority  of  claimants  filed  their 
forms  late 'because  of  circumstances 
beyond  their  control,  and  not  because  of 
a  lack  of  diligence.  The  finding  parallels 
that  of  an  earlier  survey  of  applications 
that  were  filed  late.  These  findings 
reflect  the  fact  that  sick  and  injured 
claimants  are  handicapped  in  their 
ability  to  conduct  their  business  and 
financial  affairs.  The  amended 
regulation  acknowledges  that  handicap 
by  allowing  somewhat  more  time  for 
filing  claims  for  sickness  benefits.  This 
change  will  improve  service  by 
expediting  the  payment  of  benefits  that 
otherwise  would  be  delayed  pending 
review  and  reconsideration  of  the 
delayed  filing  determinations  and  will 
provide  for  more  effective  use  of  the 
agency's  resources.  In  addition,  the 
change  is  consistent  with  the  overall 
intent  and  purpose  of  the  Railroad 
Unemployment  Insurance  Act  to  provide 
assistance  in  meeting  the  temporary 
financial  needs  of  railroad  employees 
who  are  out  of  work  because  of 
unemployment,  sickness  or  injury. 

Also,  under  the  experience  rating 
provisions  of  the  1988  amendments  to 
the  RUIA  (title  VII  of  Pub.  L  10O-«47). 
claims  for  sickness  benefits  are  subject 
to  prepayment  verification  with  the 
applicable  base  year  employer,  which 
helps  to  assure  the  validity  of  claims 
filed  by  the  employees  of  such  employer. 

On  September  19, 1991,  the  Board 
published  this  rule  as  a  proposed  rule 
(56  FR  47430)  and  invited  comments  by 
October  21, 1991.  No  comments  were 
received. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
regulatory  analysis  is  required.  The 
information  collections  contemplated  by 
this  part  have  been  approved  by  the 


Office  of  Management  and  Budget  under 
control  number  3220-0039. 

List  of  Subjecto  in  20  CFR  Part  335 

Railroad  employees.  Railroad 
sickness  benefits. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  335-SICKNESS  BENEFITS 

1.  The  authority  citation  for  part  335 
continues  to  read  as  follows: 

Autiunity:  45  U.S.C  362(1]  and  362(1). 

2.  Section  335.4(c)  is  revised  to  read  as 
follows: 

$335.4    Filing  statWMnt  of  tidotMS  and 
claim  for  sidcnMS  bonoflts. 

*        *        •       *       • 

(c)  Claim  for  sickness  benefits.  An 
employee  shall  file  a  claim  for  sickness 
benefits  within  30  days  after  the  ending 
date  shown  on  the  claim  form,  or  within 
30  days  after  the  date  on  which  the 
Board  mails  the  claim  form  to  the 
employee,  whichever  date  is  later. 
Failure  to  comply  with  this  provision 
shall  bar  the  payment  of  sickness 
benefits  with  respect  to  any  day 
included  within  the  calendar  period 
covered  by  the  claim  form. 

Example:  If  a  form  for  claiming  sickness 
benefits  is  mailed  to  an  employee  on  July  13, 
for  the  period  from  July  1  to  July  14,  the 
employee  must  file  the  claim  within  30  days 
after  July  14  (on  or  before  August  13],  to  be 
paid  benents  for  the  period  July  1  to  July  14.  If 
the  claim  form  was  not  mailed  to  the 
employee  until  July  16.  the  claim  must  be  Tiled 
within  30  days  after  July  16  [on  or  before 
August  15]. 

Dated:  January  3, 1992. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  92-494  Filed  1-8-92;  8:45  amj 

WLUNQ  COOC  TSOS-SI-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reciamation 
and  Enforcement 

30CFRPart934 

Nortti  Dakota  Permanent  Regulatory 
Program 

AOeNCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule,  approval  of 

amendment 


summary:  OSM  is  announcing  its 
decision  to  approve,  with  certain 
exceptions  and  additional  requirements, 
a  proposed  amendment  to  the  North 
Dakota  permanent  regulatory  program 
(hereinafter  referred  to  as  the  North 
Dakota  program),  as  administered  by 
the  Public  Service  Commission  (PSC) 
and  Industrial  Commission  (IC)  of  North 
Dakota,  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  (Amendment 
XrV)  pertains  to  definitions,  rule 
promulgation  procedures,  areas 
unsuitable  for  mining,  permit  application 
and  approval  requirements, 
environmental  protection  performance 
standards,  and  inspection  and 
enforcement  The  amendment  is 
intended  to  revise  the  North  Dakota 
program  to:  Add  rules  that  provide 
additional  safeguards;  incorporate 
additional  flexibility  afforded  by  revised 
Federal  regulations;  be  consistent  with 
SMCRA  and  the  Federal  regulations; 
correct  minor  editorial  and 
typographical  errors;  and  improve 
operational  efficiency. 

EFFECTIVE  DATE:  January  9, 1992. 

RM  FURTHER  INFORMATION  CONTACT. 
Guy  Padgett  Director,  Casper  Field 
Office;  telephone  (307)  261-5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15, 198a  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program  as 
administered  by  PSC  and  IC. 
Information  regarding  the  general 
backgroimd  on  the  North  Dakota 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval,  can  be  found  in 
the  December  15, 1980  Federal  Register 
(45  FR  82214).  Actions  concerning 
program  amendments  taken  subsequent 
to  the  approval  of  the  North  Dakota 
program  are  found  at  30  CFR  934.15, 
934.16,  and  934.30. 

n.  Submission  of  Proposed  Amendment 

By  letter  dated  November  20, 1990 
(Administrative  Record  No.  ND-L-01), 
North  Dakota  submitted  a  proposed 
amendment  to  its  regulatory  program    . 
pursuant  to  SMCRA.  The  proposed 
amendment  consists  of  revisions  to  the 
North  Dakota  Century  Code  (NDCC) 
and  proposed  revisions  to  the  North 
Dakota  Administrative  Code  (NDAC). 
North  Dakota  submitted  the  proposed 
amendment  on  its  own  initiative,  to 
provide  additional  safeguards  and  allow 
additional  flexibility,  and  also  in 
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response  to  OSM's  30  CFR  part  722.17[c] 
notiTications  of  November  8, 1988;  May 
11. 1969:  November  17, 1969;  and  June  22, 
1990  (Administrative  Record  Nos.  ND- 
HJ3;  ND-L-Oi;  ND-J-Ol;  and  ND-I^^, 
respectively),  that  informed  North 
Dakota  of  changes  necessary  to 
maintain  its  program  in  a  form  no  less 
effective  than  the  Federal  regulations 
that  imploaent  SMCRA.  Additionally, 
.the  amendment  contains  non- 
substantive revisions  to  elimiaate 
editorial  and  typographical  errors  and 
accomplish  necessary  recodification 
required  by  the  addition  or  deletion  of 
provisions. 

The  sections  of  the  program  that 
North  Dakota  proposes  for  substantive 
addition  or  revision  are:  NDCC  28-32-02 
(Rulemaking  procedures);  NDAC  69- 
05.2-01-02  (Definitions:  Developed 
water  resources;  Fragile  lands;  Historic 
lands:  Knowingly;  Owned  or  controlled; 
Road;  Violation,  failure  or  refusal; 
Wetlands;  and  Willfully);  NDAC  69- 
05.2-01-03  (Rulemaking  procedures); 
NDAC  eo.05.2-04-01  (Areas  unsuitable 
for  mining):  NDAC  69-0S.2-0&-06 
(Permitting  coordination  with  other 
laws);  NDAC  Chapter  69-05.2-06  (Permit 
applications:  section  -01,  identification 
of  interests;  section  -02,  compliance 
information);  NDAC  Chapter  89-05.2-08 
(Permit  applications:  section  -05, 
geology  description;  section  -09.  prime 
farmland  reconnaissance;  section  -15, 
fish  and  wildlife  resources);  NDAC 
Chapter  69-05^-09  (Permit  applications, 
operation  pkas:  section  -01,  general 
requirements;  section  -06,  transportation 
facilities;  section  -09,  surface  water 
managemoit  impoundments;  section 
-17.  fish  and  wildlife  protection  and 
enhanconent  pian:  section  -19,  coal 
preparation  plaots  not  at  a  miae  site); 
NDAC  Chapter  69-05.2-10  (Permit 
appiicationa:  section  -03.  criteria  for 
approval  or  denial;  section  -05,  approval 
or  denial  actions);  NDAC  89-05.2-11-03, 
applications  for  permit  renewals;  NDAC 
Chapter  69-05.2-12  (Performance  bond 
and  insurance:  section  -01,  general 
requirements:  section  -12,  h«nd  release 
applications:  section  -18,  amount  to  be 
forfeited;  section  -20,  liability 
insurance):  NDAC  Chapter  69-(K.2-13 
(Performance  standards:  section  -08. 
protection  of  fish  and  wildlife;  section 

12,  auger  mining:  section  -13,  coal  prep 
plants  not  at  a  mine  site):  NDAC  69- 
05.2-15-04  (redistribution  of  resoiling 
material);  NDAC  Chapter  69-05.2-16 
(Performance  standards,  hydrologic 
balance:  section  -03,  compliance  with 
other  state  requirements;  section  -07, 
stream  channel  diversions:  section  -09, 
sedimentation  ponds;  section  -12, 
permanent  and  temporary 
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impoundments;  section  -14.  ground 
water  monitoring;  section  -20,  steam 
buffer  zones);  NDAC  Chapter  69-05.2-17 
(Performance  standards,  use  of 
explosives;  section  -01,  general 
requirements;  section  -05,  surface 
blasting  procedures);  NDAC  69-05.2-18- 
01  Performance  standards,  excess  spoil 
disposal  requirements;  NDAC  69-05.2- 
20-03  Performance  standards,  coal 
processing  waste  dams  and 
embankments,  design  and  construction; 
NDAC  69-05.2-22-07  Performance 
standards,  revegetation  success 
standards;  NDAC  69-05.2-23-01 
Performance  standards,  determining 
~preraining  land  use;  NDAC  Chapter  69- 
05.2-24  (Performance  standards,  roads; 
section  -01,  general  requirements; 
section  -02,  location;  section  -03.  design 
and  construction  of  primary  roads; 
section  -04,  drainage;  section  -05, 
surfacing;  section  -06,  maintenance; 
section  -07,  restoration:  section  -08, 
other  transportation  facilities:  section 
-09,  support  facilities  and  utility 
installabons);  NDAC  69-05.2-25-03 
Performance  standards,  alhrvial  valley 
floors,  monitoring;  NDAC  69-05.2-28-05 
Performance  standards,  revegetation 
and  restoration  of  productivity  of  prime 
farmland;  and  NDAC  Chapter  69-05.2-28 
(Inspection  and  enforcement:  section  - 
03,  cessation  orders;  section  -IS, 
individual  civil  penalties;  section  -17, 
inchvidual  civil  penalty,  review;  section 
-18,  individual  civil  penalty,  payment). 

The  Director  announced  receipt  of  the 
proposed  amendment  in  the  January  15, 
1991,  Federal  Register  (56  FR 1505),  and 
in  the  same  notice  opened  the  public 
comment  period  and  provided  for  a 
public  hearing  on  its  substantive 
adequacy  (Administrative  Record  No. 
ND-L-08).  The  public  comment  period 
closed  on  February  14, 1991.  A  public 
hearing  was  not  held  because  no  one 
requested  an  opportunity  to  testify. 

By  letters  dated  March  26  and  April  2, 
1991  (Administrative  Record  Nos.  ND- 
L-18  and  ND-U21,  respectively).  OSM 
notified  North  Dakota  of  a  decision  by 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit 
overturning  un  earlier  ruling  by  the 
United  States  District  Court  for  the 
District  of  Columbia  regarding  state  law 
limitations  on  correction  of  or    ^ 
compensation  for  subsidence-caused 
damages,  and  of  concerns  OSM  had 
regarding  the  definition  of  wetlands  and 
the  payment  of  individual  civil 
penalties.  By  a  letter  dated  April  18. 
1991  (Administrative  Record  No.  ND-L- 
20),  North  Dakota  responded  with  a 
clarification  on  the  payment  of 
individual  civil  penalties,  by 
withdrawing  the  proposed  new 


definition  of  wetlands,  and  with  a 
statemeiU  dut  it  wished  to  retain  the 
proposed  deletion  of  state  law  limitation 
on  compensation  for  subsidence-caused 
damages,  even  though  OSM  was  no 
longer  requiring  such  a  change.  North 
Dakota  further  clarified  some  aspects  of 
the  proposed  amendment  in  a  telephone 
conversation  dated  September  6, 1991 
(Administrative  Record  No.  NIMi-24). 

m.  Diractor's  Flntfings  • 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  for  the  proposed  amendment 
submitted  by  North  Dakota  on 
November  20, 1990,  and  clarified  on 
April  18, 1981  and  September  6, 1991. 

1.  Pro¥isiona  Not  Discussed 

North  Dakota  has  proposed  non- 
substantive revisions  to  correct  editorial 
::rrors  and  implement  recodification 
required  by  substantive  additions  and/  ' 
or  deletions.  The  Director  finds  these 
revisions  render  the  North  Dakota 
program  no  less  effective  than  as 
already  approved.  North  Dakota  also 
proposes  revisions  to  rules  that  are 
substantive  in  nature  and  contain 
language  substantively  the  same  as  the 
corresponding  Federal  regulations.  The 
Director,  therefore,  finds  that  these 
proposed  rales  and  rule  revisions  are  no 
less  effective  than  the  corresponding 
Federal  regulations  and  is  approving  the 
proposed  revisions.  They  include 
[Federal  regulation  counterparts 
indicated  in  bracketsj: 

Definitions,  "fragile  lands." 
"knowingly,"  "owned  or  controlled," 
and  "WiUfafly."  NDAC  69-05.2-01- 
02(35),  f52y,  (64),  and  (126)  [30  CFR  762.5, 
846.5, 773.5,  and  846.5,  respectively]; 
Identification  of  interests,  NDAC  69- 
05.2-06-01(l)(d)-(f).  (2)-(4)  [30  CFR 
778.13(b)-(d),  (i)-(i)lrTransportation 
facilities.  NDAC  e9-05.2-09-06(l)(b),  (dj- 
(h),  (2)  [30  CFR  780.37(a),  (b)].  NDAC  69- 
05.2-0»-09(l)(e).  (2)(i)  [30  CFR 
780.25(a)(3){iv)];  Fish  and  wildHfe 
protection  and  enhancement,  NDAC  69- 
05.2-09-17(l)(a)-(d),  (2)  [30  CFR 
780.16(b).  (c)J;  PreparaHoH  plants,  NDAC 
69-05.2-0^19(1)  (30  CFR  785.21];  Permit 
conditions.  NDAC  69-05.2-10-05(3)(e) 
[30  CFR  773.17(i));  Permit  renewals, 
NDAC  69-05.2-11-03(1  )-{4)  [30  CFR 
773.11(a).  774.15{a)l:  Filing  performance 
bond,  NDAC  69-05.2-12-01(4)  [30  CFR 
800.11(b)(4)|;  Liability  insurance 
duration,  NDAC  69-05.2-12-20(1),  (2)  [30 
CFR  800.80(a),  (b)]:  Preparation  plant 
requirements,  NDAC  69-05.2-13-13 
(introduction)  [30  CFR  827.1):  Sediment 
ponds,  NDAC  69-05.2-16-09(9),  (17),  (18) 
[30  CFR  8».49(aK8)(i),  (3),  (10), 
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respectively]:  Use  of  explosives,  NDAC 
69-05.2-17-01(2)  [30  CFR  816.61(b)l: 
Excess  spoil  disposal  inspections, 
NDAC  69-05.2-18-01(12)  [30  CFR 
816.71(h)];  Coal  processing  waste  dams 
and  impoundments,  NDAC  69-05.2-20- 
03(l)(b),  (d)  [30  CFR  816.49(a)(3)  & 
816.84(b)(1),  816.84(b)(2),  respectively]; 
Determining  premining  land  use,  NDAC 
69-05.2-23-01  [30  CFR  816.133(b)]; 
Roads,  NDAC  69-05.2-24-01  (1),  (2),  (4)- 
(6)  [30  CFR  816.150  (a),  (b),  (d).  (e)]; 
Primary  roads,  NDAC  69-05.2-24-03  [30 
CFR  81&151];  deletion  of  NDAC  69-05.2- 
24  Sections  -02,  -04,  -05.  -06  [no  Federal 
equivalents];  Road  restoration,  NDAC 
69-05.2-24-07(1)  [30  CFR  816.150(f)]; 
Prime  farmland  productivity  restoration. 
NDAC  69-05.2-26-05(3)(a),  (c)-(f)  [30 
CFR  823.15(b)(1),  (3)-(6)];  Cessation 
orders,  notice  to  owners  and  controllers, 
NDAC  69-05.2-28-03(7)  [30  CFR 
843.11(g)];  and  Review  of  individual  civil 
penalties,  NDAC  69-05.2-28-17  [30  CFR 
846.17(b)]. 

2.  Rulemaking  procedures 

North  Dakota  proposes  revisions  to 
the  Administrative  Agencies  Practice 
Act.  NDCC  28-32-02.  regarding 
opportunities  for  public  participation  in 
administrative  rulemaking.  The 
revisions  would  amend  subsection  (3)  to 
require  that  interested  persons  be 
allowed  to  submit  data  respecting  the 
impact  of  a  proposed  rule;  require  that 
,  the  agency  conduct  an  oral  hearing  on 
substantive  rules;  require  that  the 
agency  fully  consider  all  submissions 
unless  the  rule  is  of  an  emergency 
nature;  and  require  that  the  agency 
make  a  written  record  of  its 
consideration  of  all  submissions 
respecting  a  proposed  rule.  The  proposal 
would  also  add  a  new  subsection  (4), 
that  would  require:  the  notice  of 
proposed  rulemaking  must  include  a 
brief  explanation  of  the  puipose  of  the 
proposed  rulemaking;  the  notice  must 
identify  locations  where  the  public  can 
view  the  proposed  nde  and  where 
comments  may  be  sent,  and  the  time 
and  place  of  any  hearing;  the  notice 
must  be  filed  with  the  office  of  the 
legislative  coimcil  and  published  at  least 
twice  in  each  newspaper  of  general 
circulation,  and  must  be  provided  to 
anyone  who  makes  timely  request;  the 
agency  may  supply  the  notice  to 
interested  persons;  and  the  agency  must 
receive  comments  for  at  least  30  days 
after  the  first  publication  of  the  notice. 

North  Dakota  also  proposes,  at  NDAC 
69-05.2-01-03,  revised  n^ulatory  rules 
to  implement  the  statutory  dianges.  The 
revisions  would  require  ^  PSC  to  issue 
notices  of  public  hearing  that  furnish  a 
brief  explanation  of  puipose.  specify 
locations  where  the  proposed  rule's  text 


might  be  reviewed,  and  advise  the 
public  of  opportunify  to  testify  at  the 
hearing  and  submit  written  comments. 
The  notice  would  be  required  to  be 
published  twice  in  official  counfy 
newspapers  in  locations  in  which  coal 
mining  operations  occur,  as  well  as  in 
papers  of  general  circulation  in  the 
state:  the  hearing  must  be  at  least  30 
days  after  the  later  of  the  first 
publication  or  filing  with  the  legislative 
council.  North  Dakota  would  also  be 
required  to  make  a  written  record  of  its 
consideration  of  all  comments  and 
'■  testimony. 

Section  102(i)  of  SMCRA  states  that 
one  of  the  purposes  of  SMCRA  is  to 

*  *  *  assure  that  appropriate  procedures 
are  provided  for  the  public  participation  in 
the  development,  revision,  and  enforcement 
of  regulations,  standards,  reclamation  plans, 
or  programs  established  by  the  Secretary  or 
any  State  under  this  Act 

In  addition,  the  criteria  for  the 
Director's  approval  of  State  programs 
amendments,  at  30  CFR  732.15(b)(10), 
require  that  State  programs 

provide  for  public  participation  in  the 
development  revision,  and  enforcement  of 
State  regulations  and  the  State  program, 
consistent  with  the  pubUc  parti^pation 
requirements  of  the  Act  and  this 
chapter  *  *  •  ' 

Section  501  of  SMCRA  requires  that 
interested  persons  be  provided  with  at 
least  30  days  to  provide  written 
comments  after  publication  of  proposed 
rules  in  the  Federal  Register. 

As  noted  above,  Noi^  Dakota's 
proposed  statute  and  proposed  rule  both 
require  a  30-day  comment  period.  In  the 
conditional  approval  of  the  North 
Dakota  program,  the  Secretaiy  noted 
that  North  Dakota  has  no  official 
publication  corresponding  to  the  Federal 
Register,  but  that  North  Dakota 
provided  information  on  locations 
where  the  proposed  text  may  be  read  (45 
FR  82214,  82232  (December  15, 1980)); 
the  Secretary  found  this  to  be  consistent 
with  SMCRA.  The  proposed  statute  and 
rule  retain  this  requirement. 

The  revised  statute  at  NDCC  28-32- 
02(3]  allows  the  PSC  to  omit 
consideration  of  public  comment  if  a 
rule  being  adopted  "is  of  an  emergency 
natiuv."  Emergency  rulemaking 
procedures  are  further  defined  at  NDCC 
28-32-02(6);  for  an  emeigency 
rulemaking,  the  PSC  would  have  to  find 
an  emergency  rulemaking  necessary 
because  of  imminent  dangers  to  the 
public  or  because  a  delay  in  rulemaking 
would  cause  revenue  loss  that  would 
prevent  the  PSC  from  fulfilling  its 
mission.  In  either  case,  the  emergency 
rule  would  remain  valid  for  a  maximum 
of  six  months. 


OSM  reviewed  this  provision  for 
emergency  rulemaking  to  determine 
whether  it  would  constitute  a 
substantial  abrogation  of  the  public 
participation  requirements  of  SMCRA. 
OSM  finds  that  the  State  provision  for 
emergency  rulemaking  would  not 
constitute  a  substantial  abrogation  of 
the  public  participation  requirements  of 
SMCRA  for  three  reasons.  First, 
emergency  rulemakings  would  be 
limited  to  instances  of  imminent  peril  or 
loss  of  regulatory  capability;  this  would 
be  subject  to  oversight  by  OSM.  Second, 
final  rulemaking  proceedings,  with  full 
public  participation,  would  follow  after 
no  more  than  six  months.  LasUy,  under 
30  CFR  732.17(g),  the  Federal  regulations 
require  that  no  changes  to  State  laws  or 
rules  are  to  take  effect  for  purposes  of  a 
State  program  until  approved  as  a 
program  amendment  Therefore,  any 
emergency  rulemaking  by  North  Dakota 
would  have  to  be  approved  by  OSM  as 
an  amendment  to  the  North  Dakota 
program;  this  would  open  the 
rulemaking  to  public  comment  under  the 
rulemaking  requirements  of  SMCRA. 
Therefore  the  Director  finds  that  this 
proposed  provision  for  emergency 
rulemaking  is  no  less  stringent  than 
SMCRA,  and  no  less  effective  than  the 
Federal  regulations. 

The  Director  finds  that  the  remaining 
provisions  added  in  this  proposal  afford 
additional  opportimities  for  public 
participation  that  are  no  less  stringent 
than  the  requirements  of  SMCRA 
Section  501,  and  not  inconsistent  with 
the  Federal  regulations.  The  Director  is 
therefore  approving  the  proposals. 

3.  Definitions  (NDAC  69-052-01-02) 

a.  "Developed  Water  Resources"  (Land 
Use) 

Subsection  (22)  of  NDAC  69-05.2-01- 
02,  the  definition  of  "developed  water 
resources,"  provides  that  for  land  use 
purposes,  "developed  water  resources" 
means  land  used  for  storing  water  for 
beneficial  uses  such  as  stock  ponds, 
irrigation,  fire  protection,  flood  control, 
and  water  supply.  North  Dakota 
proposes  to  add  "wildlife  habitat"  to  the 
examples  of  beneficial  uses  for  storing 
water.  The  North  Dakota  definition  is 
substantively  similar  to  the  Federal 
definition  at  paragraph  (i)  of  the 
definition  of  "land  use"  at  30  CFR  701.5.' 
However,  the  Federal  definition  does 
not  include  wildlife  habitat  within  the 
examples  of  beneficial  uses. 

OSM  notes  that  the  specified  water 
uses  in  both  the  proposed  State  and  the 
Federal  definitions  are  intended  as  non- 
exhaustive  examples,  and  agrees  with 
North  Dakota  that  creating  or 


nft 


Fwhrat  Kegislur  /  Vo).  57^  No.  9  f  Thonday,  January  9.  1992  /  Rufes  and  Regulatitms 


maintaining  fish  and  wildlife  habitat  i»  a 
benencial  use  of  stored  water. 
Therefore,  the  Director  is  approving  the 
proposal 

b.  "Historic  Lands" 

Subsection  (42)  of  ^fDAC  89-05.2-01- 
02  defines  "historic  lands"  as  meaning-. 

historic  or  cuhoral  districts,  places, 
structures,  or  objects,  including  archeological 
and  paleontological  sites,  national  historic 
landmark  sites,  sites  listed  on  or  eligible  for 
listing  on  the  state  historic  sites  registry  or 
the  national  register  of  historic  places,  sites 
having  religious  or  cultural  significance  to 
Native  Americans  or  religious  groups  or  sites 
for  which  historic  designation  is  pending. 

North  Dakota  proposes  to  revise  the 
definition  by  replacing  the  phrase 
"historic  or  cultural  districts,  places, 
structures,  or  objects"  with  "areas 
containing  historic,  cultural  or  scientific 
resources,"  and  move  the  reference  to 
paleontological  sites  to  the  definition  of 
"fragile  lands"  at  subsection  (35)  of  this 
section.  In  the  subsequent  list  of 
examples.  North  Dakota  proposes  to:  (1) 
Change  the  phrase  "national  historic 
landmark  sites"  to  simply  "national 
historic  landmarks,"  and  (2)  in  all  other 
references,  change  the  word  "aites"  to 
"places." 

The  proposed  modifications  to  the 
North  Dakota  definition  make  the  State 
defmition  substantively  similar  to  the 
Federal  defii)ition  of  "historic  lands"  at 
30  CFR  762.5.  However,  in  the  Ust  of 
examples,  the  Federal  definition  refers 
to 

archeological  sites,  properties  listed  on  or 
eligible  for  listing  on  a  State  or  National 
Register  of  Historic  Places.  National  Historic 
Landmarks,  properties  having  religious  or 
cultural  significance  to  Native  Americans  or 
religious  groups,  and  properties  for  which 
historic  designation  is  pending  [emphasis 
added). 

The  Federal  definition  previously 
employed  the  term  "sites."  but  this  was 
revised  on  May  19, 1987,  to  "properties" 
in  order  to  be  consistent  with  other 
Department  of  the  Interior  regulations 
(52  FR  18792, 18793—18794). 

The  Director  Rnds  that  North  Dakota's 
proposed  definition  is  limited  to 
"places"  only  in  the  non-exhaustive 
examples,  and  that  any  "property" 
incUided  under  the  Federal  definition  of 
"historic  places"  would  be  included,  as 
an  "historic,  cultural,  or  scientific 
resource,"  under  the  proposed  North 
Dakota  definition  of  "historic  lands." 
Therefore,  the  Director  finds  that  the 
proposal  is  no  less  efSectiYe  than  die 
Federal  reqatrementa,  aai  is  a^ptoving 
the  proposed  ravision. 


UMI 


c.  "Road" 

At  subsection  [92]  of  NDAC  69-05.2- 
01-02,  North  Dakota  proposes  to  delete 
the  current  definition  of  "road"  and 
replace  it  with  a  new  definition.  The 
proposed  new  definition  is  substantively 
similar  to  the  Federal  definition  at  30 
CFR  701.5,  with  one  exception:  The 
proposed  definition  does  not  include 
surface  right-of-ways  used  in  coal 
exploration. 

In  the  North  Dakota  program,  coal 
exploration  is  regulated  by  a  different 
regulatory  authority  (IC)  under  different 
statutory  (NDCC  Chapter  38-12.1)  and 
regulatory  (NDAC  Chapter  43-02-01) 
authorities.  Therefore,  the  inclusion  of 
coal  exploration  is  not  required  in  the 
definition  of  "road"  in  NDAC  69-05.2- 
01-02.  For  this  reason,  the  Director  is 
approving  the  proposed  definition. 

However,  the  Director  notes  that 
North  Dakota  must  have,  in  the  part  of 
its  program  regulating  coal  exploration, 
provisions  no  less  elective  than  those 
Federal  regulations  for  coal  exploration 
at  30  CFR  Chapter  VIL  including 
definitions.  Neither  NDCC  Chapter  3a- 
12.1  nor  NDAC  Chapter  43-02-01 
contain  a  definition  for  "road."  The 
Director  had  previously  notified  North 
Dakota  in  accordance  with  30  CFR 
732.17,  by  letter  dated  November  17, 
1989  (Administrative  Record  No.  ND-J- 
1),  that  North  Dakota  must  revise  its 
rules  regulating  road  performance 
standards  on  coal  exploration 
operations.  The  Director  now  also  Hnds 
that  the  North  Etakota  program  lacks  a 
definition  of  "road"  applicable  to  coal 
exploration,  and  is  requiring  North 
Dakota  to  amend  its  program  to  include 
such  a  definition. 

d.  "Wetlands"  * 

North  Dakota  proposed  to  add  a 
definition  for  the  term  "wetlands"  at 
NDAC  69-05.2-01-02(124).  In  its  April  2, 
1991,  letter  to  North  Dakota 
(Administrative  Record  No.  ND-L-21), 
OSM  stated  its  concern  that,  even 
though  "weUands"  are  not  defined  in  the 
Federal  regulations,  the  proposed  North 
Dakota  definition  was  not  as  effective 
as  the  Federal  program  requirements. 
North  Dakota  withdrew  the  proposed 
definition  from  the  proposed  amendment 
by  letter  dated  April  18, 1991 
(Administrative  Record  No.  ND-L-20). 
The  Director  accepts  this  withdrawal 
and  is  therefore  not  considering  the 
proposed  definition  in  this  rulemaking 
action. 

4.  Permit  AppJicatioas:  Areas 
Unsuitable  for  Mining 

Nartb  EMcota  proposes  to  revise  the 
permit  application  requirement*  al 


NDAC  69-0S.2-O4-Ol(5Mbl  regarding 
submission  of  documentation  showing 
compliance  with  NDCC  Chapter  38-18 
[the  Surface  Owner  Protection  Act]. 
Currently,  the  role  requires  this 
documentation  of  compliance  if  any 
proposed  operations  are  to  be  conducted 
within  500  feet  of  a  farm  building;  the 
proposed  revision  would  require  this 
only  if  "coal  removal  areas"  are 
proposed  within  500  feet  of  farm 
buildings.  The  Surface  Owner  Protection 
Act,  at  NDCC  3»-18-07(2),  requires  that 
if  any  "coal  removal  area"  comes  within 
500  feet  of  a  farm  building,  the  operator 
must  compensate  the  building  owner  for 
the  value  of  the  building  or  the  cost  of 
relocating  it,  unless  waived  by  the 
owner.  Neither  the  North  Dakota  statute 
nor  the  North  Dakota  rules  defme  either 
"coal  removal  at«a"  or  "farm  building," 

Another  existing  part  of  the  North 
Dakota  program,  NDCC  38-14.1-07(5), 
prohibits  among  other  things,  surface 
coal  mining  operations  within  500  feet  of 
an  occupied  dwelling,  unless  approved 
by  the  owner.  The  State  regulations  at 
NDAC  59-05.2-01-«2(60)  [proposed  to  be 
recodified  as  subsection  (61)]  define 
"occupied  dwelling"  as  any  building 
currently  used  on  a  regular  or  temporary 
basis  for  human  habitation.  The 
statutory  {>rohibition  to  mining  within 
500  feet  of  an  occupied  dwelling  is 
implemented  by  the  North  Dakota  rules 
at  NDAC  09-05.2-04-01(1)  and  (5Ka). 
Neither  the  statutory  provision  at  NDCC 
38-14.1-07(5)  nor  the  regulatory 
provisions  at  NDAC  69-05.2-04-01(1) 
and  (5](a)  would  be  affected  by  this 
proposed  revision  to  subsection  (5)(b). 
Therefore,  any  farm  building  such  as  a 
bam  that  might  be  used  for  human 
habitation  would  be  protected  under  the 
North  Dakota  program  as  an  "occupied 
dwelling." 

The  Federal  regulations  do  not 
prohibit  or  restrict  mining  operations  in 
the  vicinity  of  farm  buildings.  At  30  CFR 
761.11(e),  surface  coal  mining  operations 
are  prohibited  within  300  feet  of 
occupied  dwellings  except  under  certain 
circiunsttmces,  including  where 
approved  by  the  owner.  The  Nort^ 
Dakota  prograsv,  both  currently  and  as  it 
would  be  revised,  provides  additional 
protection  for  farm  buildings  and 
additional  protection  for  occupied 
dwellings.  The  Federal  regulations  at  30 
CFR  731.11(b)  provide  that  any  State 
law  or  rule  that  provides  for  more 
stringent  control  and  regulation  of 
surface  coal  mining  and  recleination 
operatioiw  shalt  not  be  construed  to  be 
inconsistent  with  the  Federal 
regulations. 

Therefore  Ae  Director  finxls  that  the 
proposed  mfe  revision  is  fn  accorJance 
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with  the  North  Dakota  Surface  Owner 
Protection  Act  (NDCC  Chapter  36-18). 
and  is  not  inconsistent  with  SMCRA  or 
the  Federal  regulations,  and  is  therefore 
approving  the  proposed  revision. 

5.  Permitting  Coordination  With  Other 
Laws 

At  NDAC  69-05.2-05-06(l)(d).  North 
Dakota  proposes  to  require  that  permit 
review  and  issuance  be  coordinated 
with  additional  state  permitting 
processes,  namely  those  required  by  the 
State  Water  Commission  and  Water 
Resource  Districts. 

Section  503(a)(6)  of  SMCRA  requires 
that  state  programs  establish  a  process 
for  coordinating  the  review  and  issuance 
of  permits  for  surface  coal  mining  and 
reclamation  operations  with  any  other 
State  or  Federal  permitting  processes 
that  are  applicable  to  the  operation.  This 
requirement  is  expressed  in,  the  Federal 
regulations  at  30  CFR  731.14(g)(9).  The 
Director  finds  that  the  proposed 
additions  will  facilitate  the 
administration  of  the  North  Dakota 
program,  and  are  not  inconsistent  with 
the  Federal  program.  The  Director  is 
therefore  approving  the  proposal. 

ft  Permit  Applicationa:  Compliance 
Information 

At  NDAC  e&-05.2-06-02.  North 
Dakota  proposes  to  revise  subsection  (3) 
and  add  new  subsections  (4)-(B).  As 
revised,  these  subsecQons  are 
substantively  similar  to  the  Federal 
regulation  requirements  at  30  CFR 
778.14(c)  and  (d),  except  as  addressed 
below. 

Proposed  subsection  (3)  of  NDAC  6&- 
05.2-06-02,  as  revised,  requires  a  permit 
application  to  include  a  list  of  vioiations 
as  required  by  NDCC  38-14.1-14(l)(g). 
including  violations  by  any  person  who 
owns  or  controls  the  applicant.  That 
statutory  provision,  in  turn,  requires  the 
submitted  list  to  include: 

A  schedule  listing  any  and  all  notices  of 
violation  of  this  chapter  (NDCC  Chapter  38- 
14.1),  (SMCRA).  and  any  law,  rule,  or 
regidation  of  the  United  States  or  of  the  State 
of  North  Dakota,  or  of  any  department  or 
agency  in  the  United  States  or  of  the  state  of 
North  Dakota  pertaining  to  air  or  water 
environmental  protection  incurred  in 
connection  with  any  surface  coal  mining 
operation  during  the  three-year  period  to  the 
date  of  the  application. 

Proposed  subsection  (4)  of  NDAC  69- 
05.2-06-02  requires  a  permit  application 
to  also  include: 

A  list  of  all  unabated  cessation  orders  and 
unabated  air  and  water  quality  violation 
notices  received  prior  to  the  date  of  the 
application  by  any  svface  coal  mining  and 
reclamalica  operation  owned  or  controlled 
by  either  the  applicuU  or  by  any  peraoa  who 
owns  or  contiols  the  applicant 


The  Federal  counterpart  regulation.  30 
CFR  77a.l4{c).  requires,  for  any  violation 
of  the  Act.  or  of  any  law,  rule  or 
regulation  of  the  United  States,  or  of  any 
State  law,  rule  or  regulation  enacted 
pursuant  to  Federal  law,  rule  or 
regulation  pertaining  to  air  or  water 
environmental  protection  incurred  in 
connection  with  any  surface  coal  mining 
operation: 

(1]  a  list  of  all  violation  notices  received  by 
the  applicant  during  the  three  yearperiod 
preceding  the  application  date;  and  > 

(2|  a  list  of  all  unabated  cessation  orders 
and  unabated  air  and  water  quality  violation 
notices  received  prior  to  the  date  of  the 
application  by  any  surface  coal  mining  and 
reclamation  operation  owned  or  controlled 
by  either  the  applicant  or  by  any  person  who 
owns  or  controls  the  applicant 

a.  Applicable  Laws 

References  to  "the  Act"  in  30  CFR 
778.14(c)  and  section  510(c)  of  SMCRA, 
include,  in  addition  to  SMCRA  and  its 
implementing  regulations,  all  State  and 
Federal  programs  approved  under 
SMCRA.  See  48  FR  44389  (September  28. 
1983).  See  also  45  FR  82223  (December 
15. 1980).  Thus.  30  CFR  778.14(c)  requires 
information  regarding  violations 
received  pursuant  to  SMCRA  or  any 
State  or  Federal  law,  rule  or  regulation 
enacted  or  promulgated  pursuant  to 
SMCRA.  In  addition.  30  CFR  778.14(c) 
requires  information  regarding 
violations  received  pursuant  to  any  non- 
SMCRA  Federal  law,  rule  or  regulation, 
or  any  non-^fCRA  State  law,  rule  or 
regulation  which  was  enacted  pursuant 
to  Federal  law.  rule  or  regulation,  w^ich 
pertain  to  air  or  water  environmental 
protection  and  were  received  in 
connection  with  any  surface  coal  mining 
and  reclamation  operation. 

Proposed  subsection  (3)  of  NDAC  e»- 
05.2-06<02  refers  to  notices  of  violations 
of:  (1)  NDCC  Chapter  38-14.1;  (2) 
SMCRA:  (3)  any  law.  rule  or  regulation 
of  the  United  States  or  of  the  state  of 
North  Dakota,  or  any  department  or 
agency  in  the  United  States  or  of  die 
State  of  North  Dakota  pertaining  to  air 
or  water  environmental  protection 
incurred  by  the  applicant  (and  by  any 
person  owning  or  controlling  the 
applicant]  in  connection  with  any 
surface  coal  mining  operation  during  the 
three  year  period  prior  to  the  date  of  the 
application.  The  reference  in  proposed 
NDAC  69-05.2-06-02(3)  to  any 
violations  of  SMCRA  is  interpreted  to 
mean  any  violation  of  SMCRA.  its 
implementing  regulations,  or  any  State 
or  Federal  program  approved  pursuant 
to  SMCRA.  This  is  in  accordance  with 
OSM's  interpretation  of  the  phrase  "the 
Act"  in  section  510(c)  of  SMCRA  and  in 
30  CFR  77&14(c).  In  addition,  the 


reference  in  proposed  NDAC  09-05.2- 
05-02(3)  to  "any  law,  rule,  or  regulation 
of  *  *  *  any  department  or  agency  in 
the  United  States  *  *  *."  any 
department  or  agency  in  the  United 
States  *  *  *."  is  also  interpreted  to 
mean  the  Ia¥r8,  rules  or  regulations  of 
any  State.  This  language  is  similar  to 
language  used  in  section  510(c]  of 
SMCRA.  The  preamble  to  the  Federal 
permanent  program  regulations  at  30 
CFR  77&14  (44  FR  14902. 15023  (March 
13, 1979))  indicates  that 

(tlhe  phrase  "in  the  United  States"  is 
construed  by  courts  to  mean  physically 
located  «vithin  the  United  Slates  *  *  *. 
Therefore,  the  prefened  way  to  read  section 
SlO(c)  is  to  constnie  "department  or  agency  in 
the  United  States"  to  mean  "any 
governmental  department  or  agency" 
physically  located  within  the  United  States, 
which  would  include  State  and  local 
governmental  entities. 

Thus,  the  proposed  North  Dakota  rule 
at  NDAC  69-05.2-06-02(3)  requires 
information  relative  to  violations  of  the 
same  laws  covered  by  the  Federal 
regulation:  SMCRA.  any  State  or  Federal 
law,  rule  or  regulation  enacted  or 
promulgated  pursuant  to  SMCRA.  any 
non-SMCRA  Federal  law.  rule  or 
regulation,  or  non-SMCRA  SUte  law. 
rule  or  regulatioa  enacted  pursuant  to 
Federal  law.  rule  or  regulation, 
pertaining  to  air  or  water  environmental 
protection  and  inctirred  in  coimection 
with  any  surface  coal  mining  operation. 

At  subsection  (4)  of  NDAC  60-05.2- 
06-02.  the  North  Dakota  proposal  would 
require  submission  of  a  listing  "of  a// 
imabated  cessation  orders  and 
unabated  *  *  *  violation  notices" 
received  prior  to  the  appUcation  on  "any 
surface  coal  mining  and  reclamation 
operation"  under  applicable  ownership 
or  control  [emphasis  added].  Other  than 
the  words  "all"  and  "any."  which  are 
most  readily  interpreted  as  being 
without  limit,  the  proposal  does  not 
indicate  whkji  laws,  rules,  etc.  apply  to 
this  provision. 

The  corresponding  Federal 
requirement,  at  30  CFR  77ai4(c).  refers 
to  violations  of  "the  Act  or  of  any  law. 
rule  or  regulation  of  the  United  States, 
or  of  any  State  law.  rule  or  regulation 
enacted  pursuant  to  Federal  law.  rule  or 
regulation"  pertaining  to  environmental 
protection. 

Althou^  proposed  subsection  (4)  of 
NDAC  69-06.2-06-02  does  not  explicidy 
state  which  laws,  rules,  etc.  apply,  it 
does  follow  immediately  after 
subsection  (3),  whtdi  specifies  the  same 
laws,  rules,  eta,  as  does  the  Federal 
regsiitiaa.  Additionally,  subsection  (4). 
taken  by  itaeU,  appears  to  be  absolutely 
without  limit:  t.e..  "all"  unabated 
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violations  on  "any"  operation  would 
appear  to  be  inclusive  of  all  laws,  rules, 
etc.,  of  any  governmental  entity  in  the 
United  States.  As  a  result,  subsection  (4) 
must  be  at  least  as  inclusive  as 
subsection  (3),  which  renders  subsection 
(4)  at  least  as  inclusive  as  the  Federal 
requirement  at  30  CFR  778.14(c). 

b.  Applicable  Violations 

Under  the  Federal  regulations  at  30 
CFR  778.14(c).  information  about  all 
"violation  notices"  must  be  reported. 
The  term  "violation  notice"  is  defined  in 
the  Federal  regulations  at  30  CFR  701.5 
as  any  written  notification  from  a 
governmental  entity  of  a  violation  of 
law,  whether  by  letter,  memorandum, 
legal  or  administrative  pleading,  or  other 
written  communication: 

While  all  notices  of  violation  (NOV's)  are 
violation  notices,  not  all  violation  notices  are 
NOV's  •  *  *.  Under  J  778.14(c),  the  permit 
applicant  must  list  all  violation  notices, 
including  NOVg,  cessation  orders,  notices  of 
noncompliance,  and  other  citations, 
regardless  of  terminology,  for  any  violation  of 
any  provision  of  the  Act,  or  of  any  law,  rule 
or  regulation  of  the  United  States,  or  of  any 
State  law.  rule  or  regulation  enacted  pursuant 
to  Federal  law,  rule  or  regulation  pertaining 
to  air  or  water  environmental  protection  in 
coruiection  with  any  surface  coal  mining 
operation.  (54  FR  8982.  8985  (March  2. 1989)] 

The  North  Dakota  program  at  NDAC 
69-05.2-01-02(119)  [proposed  to  be 
repromulgated  as  subsection  (122)], 
contains  a  definition  for  the  term 
"violation  notice"  which  is  identical  to 
the  Federal  definition  of  that  term  at  30 
CFR  701.5.  However,  the  hst  of 
violations  required  by  NDCC  38-14.1- 
14(l)(g}.  incorporated  by  reference  into 
proposed  NDAC  69-05.2-06-02(3), 
employs  only  the  term  "notices  of 
violations."  The  proposed  State  nde 
does  not  explicitly  interpret  this  to 
include  the  broader  term  "violation 
notice,"  as  does  the  Federal  regulation 
at  30  CFR  778.14(c).  In  order  to  be  no 
less  effective  than  the  Federal 
regulations.  North  Dakota  must  further 
amend  NDAC  69-05.2-06-02(3)  to 
include  all  violation  notices,  rather  than 
just  the  one  type  of  violation  notice. 

,c.  Applicable  Persons 

The  Federal  regulations  at  30  CFR 
778.14(c)  require  permit  applications  to 
include  two  different  types  of 
information  regarding  violation  notices. 
First,  the  permit  application  must 
include  a  list  of  "all  violation  notices 
received  by  the  applicant  during  the 
three  year  period  preceding  the 
application  date."  Second,  the  permit 
application  must  include  "all  unabated 
cessation  orders  and  unabated  air  and 
water  quality  violation  notices  received 


prior  to  the  date  of  the  application  by 
any  surface  coal  mining  and  reclamation 
operation  owned  or  controlled  by  either 
the  applicant  or  by  any  person  who 
owns  or  controls  the  applicant."  As  to 
the  first  type  of  required  information, 
only  those  violation  notices  received 
directly  by  the  applicant  within  the 
previous  three-year  period  need  be 
reported  (54  FR  8982,  (March  2. 1989)). 
The  second  type  of  information  required 
has  no  time  limitation,  other  than  "prior 
to  the  date  of  the  application."  In 
addition,  the  second  type  of  required 
information  encompasses,  in  addition  to 
violation  notices  received  directly  by 
the  applicant,  violation  notices  received 
by  any  surface  coal  mining  and 
reclamation  operations  owned  or 
controlled  by  the  applicant  or  owned  or 
controlled  by  any  person  who  owns  or 
controls  the  applicant.  Thus,  the  second 
type  of  required  information 
encompasses  a  much  broader  scope  of 
persons  than  those  encompassed  by  the 
first  type  of  required  information. 

Proposed  subsection  (3)  of  NDAC  69- 
05.2-06-02.  as  revised,  requires  permit 
applications  to  include  information 
regarding  violations  as  required  by 
NDCC  38-14.1-14(l)(g).  "including 
violations  received  by  any  person  who 
owns  or  controls  the  applicant."  Thus, 
the  proposed  rule  at  NDAC  69-05.2-06- 
02(3)  requires  violation  information 
about  more  persons  than  the  Federal 
regulations  require  for  the  first  type  of 
required  information.  The  Federal 
regulations  at  30  CFR  731.11(b)  provide 
that  any  State  law  or  rule  that  provides 
for  more  stringent  control  and  regulation 
of  surface  coal  mining  and  reclamation 
operations  shall  not  bie  construed  to  be 
inconsistent  with  the  Federal 
regulations. 

For  the  reasons  discussed  above,  the 
Director  finds  the  proposed  provisions 
at  NDAC  69-05.2-06-02(3)-{6)  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  778.14(c)-(d).  with 
one  exception,  and  is  approving  the 
proposal.  To  address  the  exception,  the 
Director  is  requiring  North  Dakota  to 
further  amend  its  program  at  NDAC  69- 
05.2-06-02(3)  to  require  information  for 
all  violation  notices.  - 

7.  Test  Borings 

a.  Depth 

At  NDAC  69-05.2-08-05(2).  North 
Dakota  is  proposing  to  revise  the 
requirement  that  test  borings  or  core 
samples  be  collected  and  analyzed 
through  the  stratum  immediately  below 
the  lowest  coal  seam.  The  proposed 
revision  would  require  borings  or 
samples  down  through  the  lowest  of 
either  that  stratum  or  any  lower  aquifer 


that  might  be  adversely  impacted  by  the 
operation. 

The  Federal  regulations  at  30  CFR 
780.22(b)(2)  also  require  the  analysis  of 
samples  from  the  lower  of  either  the 
stratum  immediately  below  the  lowest 
coal  seam  or  any  lower  aquifer  that 
might  be  impacted.  The  Director  finds 
that  the  proposal  is  no  less  effective 
than  the  Federal  regulations,  and  is 
therefore  approving  the  proposal. 

The  Director  notes  that  the  approval 
of  this  provision  satisfies  the  required 
program  amendment  at  30  CFR  934.16(k) 
that  was  placed  on  the  North  Dakota 
program  in  a  January  19, 1990 
rulemaking  action  (55  FR  1813, 1819), 
and  is  removing  that  amendment 
requirement. 

Additionally,  at  a  subsection  (2)(e)  of 
NDAC  69-05.2-Oa-05.  North  Dakota 
proposes  to  revise  the  requirement  for 
geologic  cross-sections.  The  proposed 
revision  would  require  that  the  geologic 
cross  sections  show  major  subsurface 
variations  down  through  the  deeper  of 
either  the  stratum  immediately  below 
the  lowest  coal  seam  or  any  lower 
aquifer  that  may  be  adversely  impacted. 
The  Federal  regulations  at  30  CFR 
779.25(a)(3)  require  cross  sections 
showing  overburden  strata,  coal  seams, 
and  the  stratum  immediately  below  the 
lowest  coal  seam.  Thus  North  Dakota's 
proposal  imposes  additional 
requirements  beyond  those  in  the 
Federal  regulations. 

The  Federal  regulations  at  30  CFR 
731.11(b)  provide  that  any  State  rules 
that  provide  more  stringent 
environmental  controls  or  regulation 
than  the  Federal  regulations  shall  not  be 
construed  to  be  inconsistent  with  the 
Federal  regulations.  Therefore  the 
Director  is  approving  the  proposal. 

b.  Sample  Interval 

At  NDAC  69-05.2-08-05(2)(c),  the 
North  Dakota  rule  currently  requires 
that  samples  for  physical  and  chemical 
analyses  be  taken  at  five-foot  intervals 
within  the  overburden  and  the  stratum 
immediately  below  the  lowest  coal  seam 
to  be  mined.  North  Dakota  proposes  to 
revise  this  requirement  so  that  samples 
would  continue  to  be  required  at  five- 
foot  intervals  down  through  the  lowest 
coal  seam  to  be  mined;  below  this, 
physical  and  chemical  analyses  would 
have  to  include  one  sample  from  each 
stratum. 

The  Federal  regulations  at  30  CFR 
780.22(b)(2)  require  the  physical  and 
chemical  analysis  of  each  stratum  down 
to  the  deeper  of  either  the  stratum 
immediately  below  the  lowest  coal  seam 
to  be  mined  or  any  lower  aquifer  that 
might  be  adversely  affected;  they  do  not 
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specify  any  number  of  samples  per 
stratum.  The  North  Dakota  proposed 
requirement  for  one  sample  per  stratum 
is  therefore  not  in  conflict  with  the 
Federal  requirement.  The  Director  finds 
that  the  proposal  is  no  less  effective 
than  the  Federal  regulations,  and  is 
therefore  approving  the  proposal. 

8.  Prime  Farmland  Determination 

At  NDAC  69-05.2-(»-09(3)(b).  North 
Dakota  proposes  a  revision  to  the 
procedure  for  determining  whether  land 
within  a  proposed  permit  area  may 
include  prime  farmland  historically  used 
for  cropland  (PFL).  The  State  rule  at 
NDAC  69-05.2-0&-09(3)  currently 
requires  that  if  the  reconnaissance 
investigation  indicates  that  any  land 
within  a  proposed  permit  area  may  be 
PFL,  then  the  applicant  shall  obtain  a 
cooperative  soil  survey  for  those  lands. 
If  the  cooperative  soil  survey  indicates 
that  PFL  soil  mapping  units  are  present, 
the  current  State  rule  would 
automatically  require  the  applicant  to 
comply  with  the  program  requirements 
for  PFL  The  proposed  revision  would 
allow  an  applicant  to  avoid  the  program 
requirements  for  PFL  where  the 
cooperative  soil  survey  indicates  that 
prime  farmland  mapping  units  are 
present  if  the  applicant  presents 
information  which  demonstrates  to  the 
satisfaction  of  the  State  Conservationist 
(SC)  of  the  United  States  Soil 
Conservation  Service  (SCS)  that  no 
prime  farmland  mapping  units  actually 
are  present.  That  is,  if  the  applicant  can 
demonstrate  satisfactorily  to  the  SC  that 
the  cooperative  soil  survey  is  in  error, 
then  the  applicant  would  not  be  subject 
to  the^rogram  requirements  for  PFL 

North  Dakota  presents  the  argument 
that  the  soils  information  and  maps 
required  by  NDAC  69-05.2-08-10  are 
often  much  more  detailed  than  are  the 
cooperative  soil  surveys,  and  often 
indicate  that  different  soils  mapping 
units  are  present;  according  to  this 
argument,  this  proposed  provision 
would  allow  the  SC  to  determine 
whether  PFL  soils  units  are  present, 
using  the  most  detailed  information 
(side-by-side  portion  of  amendment 
submittal.  Administrative  Record 
No.ND-L-01).  The  definition  of  "prime 
farmland"  at  NDAC  69-05.2-01-02(70) 
[proposed  to  be  recodified  as  subsection 
(72)]  states,  in  part  that:  "(pjrime 
farmlands  are  identi^ed  based  on 
cooperative  soil  surveys  and  soil 
mapping  units  designated  as  prime 
farmland  by  the  [SCS}." 

The  Federal  regulations  at  30  CFR 
785.17(b)(3).  together  with  the  definition 
of  "soil  survey"  at  30  CFR  701.5,  specify 
that  PFL  mapping  units  be  identified  on 
soil  surveys  meeting  the  standards  of 


the  National  Cooperative  Soil  Sorvey, 
which  standards  are  established  by  the 
SCS.  Former,  under  30  CFR  785.17(d)(1). 
(2).  and  (3).  certain  responsibiUties 
regarding  FFL  in  eadi  state  are 
delegated  to  the  SC  including  the 
responsibility  to  identify  PFL  soils;  the 
SC  is  also  assigned  to  assist  the  state 
regulatory  authority  in  defining  the 
nature  and  extent  of  the  reconnaissance 
inspection.  In  summary,  these  provisions 
of  Oie  Federal  regulations  require  that 
PFL  be  defined  and  identified  by  the 
SCS  in  accordance  with  its  expertise. 
North  Dakota's  proposal  would  also 
provide  for  the  identification  of  PFL  as 
an  SCS  responsibility.  Therefore,  the 
Director  finds  that  the  proposal  is  no 
less  effective  than,  and  not  inconsistent 
with,  the  requirements  of  the  Federal 
regulations,  and  is  approving  the 
proposals. 

9.  Fish  and  Wildlife  Resources 
Information 

At  NDAC  69-05.2-08-lS.  North 
Dakota  proposes  to  revise  the 
requirements  for  information  on  fish  and 
wildlife  (F&W)  resources  to  be  included 
in  permit  applications.  The  revised 
requirements  would  retain  the  existing 
requirement  that  F&W  habitats  be 
identified  on  aerial  photos,  but 
otherwise  are  substantively  the  same  as 
those  required  in  the  Federal  regulations 
at  30  CFR  780.17(a)  and  (c).  with  the 
exceptions  noted  below.  The  Director  is 
approving  the  proposal  except  as 
addressed  below. 

a.  The  North  Dakota  proposal  requires 
the  applicant  to  first  submit,  for  PSC 
approval,  a  study  plan  for  acquiring 
F&W  information.  The  resulting  study 
report  must  then  be  mcluded  in  the 
permit  application.  The  Federal 
regulations  at  30  CFR  780.16(a)  require 
the  submission  of  F&W  information  in 
the  permit  apphcation,  at  which  time  its 
adequacy  is  evaluated.  Under  the 
Federal  rules,  an  applicant  is  not 
required  to  first  submit,  and  obtain 
approval  for,  a  study  plan  for  acquiring 
F&W  information.  Prior  consultation 
and/or  approval  regarding  the  scope 
and  level  of  detail  of  F&W  information 
is  encouraged,  but  not  required,  under 
the  Federal  regulation. 

The  Director  finds  that  the  North 
Dakota  proposal  will  ensure  timely 
resolution  of  questions  regarding  the 
scope  and  level  of  detail  of  the  required 
information  early  in  the  permitting 
process,  and  thereby  assist  in  the 
administration  of  the  North  Dakota 
program;  further,  the  proposal  is  not 
inconsistent  with  the  requirements  of 
the  Federal  regulations.  The  Director  is 
therefore  approving  the  proposal's  two- 
stage  process. 


b.  At  proposed  NDAC  69-05.2-08- 
15(1),  North  Dakota  would  require  that 
the  study  plan  for  obtaining  F&W 
information,  including  the  scope  and 
level  of  detail,  be  approved  by  the  PSC 
further,  the  PSC  in  consultation  with 
State  and  Federal  F&W  agencies,  would 
ensure  that  the  infotmation  resulting 
from  the  study  plan  is  sufficient  to 
design  the  protection  and  enhancement 
plan. 

The  Federal  regulations  at  30  CFR 
780.17(a)(1)  requh^  that  the  regulatory 
authority  consult  with  F&W  agencies 
regarding  the  scope  and  level  of  detail  of 
the  information  to  be  submitted.  The 
preamble  to  the  Federal  rule  clarifies 
that  the  clause  regardmg  sufficiency  for 
the  protection  and  enhancement  plan 
defines  the  minimum  premissible  scope 
and  level  of  detail  that  the  regulatory 
authority  may  approve  (52  FR  47352, 
47354-47355  (December  11. 1987)). 

The  North  Dakota  proposal  requires 
consultation  with  F&W  agencies 
regarding  whether  the  study  [^an  will 
produce  information  that  is  "sufficient  to 
design  the  protection  and  enhancement 
plan";  it  does  not  explicitly  require 
consultation  regarding  the  scope  and 
level  of  detail  to  be  included  in  the 
study  plan.  However,  a  F&W  agency 
would  not  be  able  to  address  the 
question  of  whether  a  proposed  plan 
would  be  suffkuent  to  meet  the  needs  of 
the  protection  and  enhancement  plan, 
without  also  addressing  the  scope  and 
level  of  detail  of  the  plan.  Thus, 
consultation  on  the  scope  and  level  of 
detail  of  the  required  F&W  information 
is  implicitly  included  in  the  North 
Dakota  proposal.  Therefore  the  Director 
finds  that  the  proposal  is  no  less 
effective  than  the  Federal  regulatioa 
and  is  approving  the  proposal. 

c.  At  NDAC  e9-05.2-08-15{3)(a),  the 
North  Dakota  proposal  would  require 
site-specific  information  when  the 
permit  or  adjacent  areas  are  likely  to 
include  Federally-listed  threatened  or 
endangered  species  or  their  habitats.  It 
does  not  extend  this  requirement  to 
State-listed  species  or  habitats,  as  does 
the  Federal  r^ation  at  30  CFR 
780.18(a)(2)(i). 

The  likely  presence  of  State-listed  or 
proposed  species  or  habitats  would 
require  site-specific  information  under 
proposed  NDAC  69-05.2-08-15(3)(c) 
when  they  are  identified,  by  Feideral  or 
other  State  agencies  during  interagency 
consultation  or  permit  application 
review,  as  requiring  special  protection 
under  state  or  Federal  laws. 

However,  this  provision  would  not 
require  the  submission  of  site-specific 
information  when  the  PSC  is  informed  of 
the  presence  of  State-listed  species 
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through  other  channels  (such  as,  e.g., 
public  comment).  In  most  of  these  cases, 
the  consultation  process  would  also 
identify  the  likely  presence.  However,  if 
interagency  consultation  did  not  also 
identify  the  likely  presence,  the 
requirement  for  site-speciHc  information 
would  not  be  triggered,  as  it  would  be 
by  the  Federal  regulation.  Because  of 
this,  the  State  regulatory  authority  must 
require  site-specific  information  when 
informed  by  any  source  of  the  likely 
presence  of  State-listed  species  or 
habitats,  not  just  when  so  informed 
through  interagency  consultation. 

Therefore  the  Director  is  approving 
proposed  NDAC  69-05.2-O8-15(3)(a),  but 
is  requiring  North  Dakota  to  further 
amend  the  rule  to  explicitly  require  site- 
specific  F&W  resource  information 
when  the  permit  area  or  adjacent  area  is 
likely  to  include  North  Dakota-listed  or 
proposed  Hsted  species  or  their  habitats. 

10.  Plans  for  Transportation  Facilities 

a.  The  Federal  regulations  at  30  CFR 
780.38  require  the  submission  of  maps, 
plans,  etc.,  for  each  support  facility,  to 
demonstrate  compliance  with  30  CFR 
816.181,  that  specifies  the  performance 
standards  for  support  facilities.  The 
Federal  definition  of  "support  facilities" 
has  been  deleted:  however,  the 
preamble  to  30  CFR  816.181  makes  it 
clear  that  the  term  support  facilities 
includes  all  transportation  facilities 
other  than  roads  (53  FR  45190,  45197 
(November  8, 1988]]. 

The  North  Dakota  proposal  was 
unclear  as  to  where  the  equivalent  State 
provisions,  for  transportation  facilities 
other  than  roads,  were  located:  whether 
they  were  intended  to  be  included 
among  "support  facilities"  in  the 
proposed  new  rule  at  NDAC  69-05.2-09- 
01(4],  or  rather  included  with  the 
"Operation  Plans-Transportation 
Facilities"  in  the  proposed  revision  of 
NDAC  69-05.2-09-06.  North  Dakota 
clarified  in  a  telephone  conversation 
dated  September  6. 1991  (Administrative 
Record  No.  ND-U24],  that  the 
application  requirements  for      ! 
transportation  facilities  other  than  roads 
were  intended  to  be  retained  at  NDAC 
69-05.2-09-06. 

The  proposed  revision  to  NDAC  69- 
05.2-09-06  would  delete  the  current 
provision,  at  NDAC  69-05.2-09-06(6), 
that  requires  a  general  operations 
description  of  each  transportation 
facility  (besides  roads).  An  equivalent 
provision  would  be  retained  at 
subsection  (1)  which  requires  a  detailed 
description  of  conveyors  and  rail 
systems  to  be  constructed,  used,  or 
maintained:  appropriate  maps, 
descriptions  profiles,  and  cross  sections 
would  be  required.  However,  the 


subsequent  list  of  design  and 
performance  standards  required  to  be 
shown  in  the  maps,  descriptions,  etc.,  is 
limited  to  roads;  there  is  no  mention  of 
specific  design  and  performance 
standards  for  other  transportation 
facilities.  Therefore,  the  designs,  maps, 
plans,  etc.,  for  other  transportation 
facilities  would  not  be  required  to 
demonstrate  compliance  with  the 
applicable  performance  standards,  as 
required  by  the  Federal  regulation  at  30 
CFR  780.38  [North  Dakota's  applicable 
performance  standards  are  located  at 
NDAC  69-05.2-24-08]. 

Since  the  proposed  revisions  to  NDAC 
69-05.2-09-06  would  not  require  the 
design,  plans,  etc.  for  other 
transportation  facilities  to  demonstrate 
compliance  with  the  applicable 
performance  standards,  the  Director 
finds  that  the  proposal  is  less  effective 
than  the  Federal  regulation.  The  Director 
is  approving  the  proposed  revisions,  but 
is  requiring  North  Dakota  to  further 
amend  its  program  to  explicitly  require 
the  designs,  etc..  for  transportation 
facilities  other  than  roads  to 
demonstrate  compliance  with  the 
performance  standards  at  NDAC  69- 
05.2-24-08. 

b.  North  Dakota  proposes  to  revise 
NDAC  6»-05.2-09-06(3)  [proposed  to  be 
recodified  as  subsection  (10(c)]  by 
rewording  "specifications  for 
stabilization  and  erosion  prevention"  for 
road  structures  to  "plans  for  stabilizing" 
these  structures. 

The  Federal  regulations  do  not  require 
plans  for  stabilization  to  be  included  in 
permit  applications,  although  there  are 
performance  standards  requiring 
stabilization  and  erosion  prevention 
(see,  e.g.,  30  CFR  816.150(b)(1)].  The 
Director  finds  that  requiring  plans  for 
stabilization  to  be  included  in  permit 
applications  will  assist  North  Dakota  in 
administering  its  program,  and  is  not 
inconsistent  with  the  Federal 
regulations.  The  Director  is  therefore 
approving  the  proposal. 

c.  North  Dakota  proposes  to  delete 
existing  subsection  (4)  of  NDAC  69- 
05.2-24-06,  that  requires  geotechnical 
analyses  where  required  under  the  road 
performance  standards  at  NDAC  69- 
05.2-09-03.  OSM  notes  that  North 
Dakota  is  proposing  to  delete  the 
detailed  performance  standards 
requiring  these  analyses  (see  Finding 
No.  27  of  this  notice],  and  that  the 
Federal  regulations  at  30  CFR  780.37  do 
not  require  the  submission  of 
geotechnical  analyses.  Therefore  the 
Director  Hnds  the  proposed  deletion  to 
be  no  less  effective  than  the  Federal 
application  requirements  and  not 
inconsistent  with  the  appropriate  North 


Dakota  performance  standards,  and  is 
therefore  approving  the  deletion. 

11.  Permit  Applications:  Plans  for  Ponds 
and  Impoundments 

a.  North  Dakota  proposes  to  delete 
requirements  at  NDAC  69-05.2-09- 
09(l)(c)  (7)  and  (8)  that  require 
submitted  planS  to  contain  elevation- 
area-capacity  curves  and  proposed 
calculated  detention  times  to  meet  the 
criteria  of  the  sedimentation  pond 
performance  standards. 

OSM  notes  that  the  requirement 
regarding  elevation-area-capacity 
curves  is  duplicated  at  subsection  (?](c] 
of  NDAC  69-05.2-09-09,  and  the 
requirement  regarding  detention  time 
and  supporting  calculations  is 
duplicated  at  NDAC  69-05.2-16-09(3). 
Therefore  the  proposal  would  only 
delete  unnecessary  duplications;  the 
requirements  would  remain  in  effect.  Foi 
this  reason,  the  Director  finds  the 
proposed  deletions  would  render  the 
North  Dakota  program  no  less  effective 
than  as  already  approved,  and  is 
approving  the  deletions. 

b.  At  NDAC  69-05.2-09-09  (2)  (c)  and 
(d),  North  Dakota  proposes  to  add 
requirements  that  the  elevation-area- 
capacity  curves  include  the  top  of  the 
embankment,  aiid  that  spillway 
descriptions  include  stage-discharge 
curves. 

The  Federal  regulations  at  30  CFR 
780.25  do  not  include  these 
requirements.  However,  the  Director 
finds  that  the  proposed  additions  will 
assist  North  Dakota  in  coordinating  its 
activities  with  other  state  programs, 
particularly  those  of  the  State  Water 
Commission,  will  assist  in  the  review  of 
permit  applications,  and  are  not 
inconsistent  with  the  Federal  regulations 
at  30  CFR  780.25.  The  Director  is 
therefore  approving  these  revisions. 

c.  At  NDAC  69-0S.2-09-09(2](e],  North 
Dakota  proposes  to  revise  the 
requirement  to  submit  computed  safety 
factors  for  each  impoundment  that 
"meets  or  exceeds  the  size  criteria  of 
[NDAC  6»-05.2-16-09(17)]"  by  deleting 
the  qualifying  word  "size."  Thus,  the 
rule  as  revised  would  require  any 
impoundment  that  meets  any  of  the 
cited  criteria  to  have  a  computed  safety 
factor  submitted.  The  criteria  cited  in 
the  referenced  rule  include  both  the 
criteria  of  33  CFR  77.216(a) 
[requirements  of  the  Mine  Safety  and 
Health  Administration  (MSHA)]  and 
location  of  the  impoundment  where 
failure  would  be  expected  to  cause  loss 
of  life  or  serious  property  damage 
(hereinafter,  "size/hazard  criteria"). 
Further,  NDAC  69-05.2-16-09(17) 
specifies  that  these  impoundments  be 
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designed  and  constructed  with  a  static 
safety  factor  of  1.5  and  a  seismic  safety 
factor  of  1.2. 

The  Federal  regulations  at  30  CFR 
780.25(c)(2)  require  impoundments 
meeting  the  criteria  at  30  CFR  77.216(a) 
or  locat'  d  where  failure  would  be 
expected  to  cause  loss  of  life  or  serious 
property  damage  to  comply  with  30  CFR 
77.216-2.  30  CFR  77.216-2(a)(13)  requires 
that  the  submitted  plan  include  the 
computed  minimum  safety  factor  range. 
30  CFR  816.49(a)(3)(i)  requires  that  these 
impoundments  have  the  same  safety 
factors  specified  in  North  Dakota's 
proposed  rule.  The  Director  therefore 
Hnds  that  North  Dakota's  proposed 
revision  is  no  less  effective  than  the 
Federal  regulations,  for  impoundments 
meeting  the  cited  size/hazard  criteria, 
and  is  approving  it. 

In  a  November  17. 1989, 30  CFR  part 
732  notification  (Administrative  Record 
No.  ND-I-1,  Item  B-1),  the  Director 
informed  North  Dakota  of  deficiencies  in 
its  program  regarding  the  requirements 
for  stability  (1)  for  impoundments  that 
do  meet  the  size/hazard  criteria 
discussed  above,  and  (2)  for 
impoundments  that  do  not  meet  those 
size/hazard  criteria  (hereinafter,  "small 
and  nonhazardous"  impoundments).  In 
the  November  20, 1990,  submission 
(Administrative  Record  No.  ND-L-01), 
North  Dakota  addressed  only  the 
deHciency  for  impoundments  that  do 
meet  the  size/hazard  criteria;  the 
submission  did  not  address  the  stability 
requirement  for  small  and  nonhazardous 
impoundments. 

However,  North  Dakota  subsequently 
informed  OSM  by  telephone 
conversation  dated  September  6, 1991 
(Administrative  Record  No.  ND-L-24) 
that  it  wished  OSM  to  evaluate  the 
design  criteria  specified  in  NDAC  69- 
05.2-16-09(10Hl6)  to  determine 
whether  they  would  ensure,  for  small 
and  nonhazardous  impoundments,  a 
stability  comparable  to  a  1.3  minimum 
static  safety  factor.  The  Federal 
regulations  at  30  CFR  780.25(c)(3)  allow 
State  programs  to  specify  stability 
requirements  for  small  and 
nonhazardous  impoundments  in  either 
of  two  ways:  (1)  By  specifying  the  1.3 
minimum  static  safety  factor  or  (2)  by 
specifying  engineering  design  criteria, 
approved  by  OSM  through  the  state 
program  amendment  process,  that  would 
ensure  stability  comparable  to  the 
minimum  1.3  static  safefy  factor.  Thus 
North  Dakota  has  requested  that  OSM 
review  its  engineering  design  criteria  to 
determine  whether  they  would  ensure  a 
stability  comparable  to  the  1.3  minimum 
static  safety  factor.  If  OSM  finds  that 
they  do  so  ensure,  and  approve  them  as 


such,  then  North  Dakota  would  not  be 
required  to  specify  the  stability 
requirement  for  small  and  nonhazardous 
impoundments  by  requiring  a  1.3 
minimum  static  safety  factor. 

North  Dakota's  specified  design 
criteria  include:  a  minimum  freeboard  of 
1  foot  above  the  design  flow  depth  of  the 
emergency  spillway,  after  allowance  for 
settling;  minimum  top  widths  in  feet  of 
(H+35)/5  [H= height  of  embankment 
above  the  upstream  toe];  maximum 
slopes  of  the  upstream  and  downstream 
faces  of  lv:2h,  and  maximum  combined 
slopes  of  lv:5h;  foundation  area  may  be 
no  steeper  than  lv:lh,  with  cutoff 
trenches  if  necessary;  prohibition  from 
including  in  the  fill  material  any  sod, 
large  roots,  frozen  soil,  or  coal 
processing  wastes;  and  placement  and 
compaction  of  the  fill  material  in 
horizontal  lifts  in  the  thicknesses 
required  to  facilitate  compaction. 

OSM  has  reviewed  the  design  criteria 
specified  in  SCS  Technical  Guide  37&-1 
(SCS,  Colorado;  January  1989).  As  noted 
in  the  preamble  to  the  Federal  regulation 
(53  FR  43584,  43588  (October  27, 1988)), 
OSM  considers  these  criteria  adequate, 
in  most  cases,  to  indicate  compliance 
with  the  1.3  static  safefy  factor,  in  lieu  of 
engineering  tests.  SCS's  criteria  include: 
tables  for  minimum  top  widths  [but 
embankment  height  is  defined 
dii^erently,  making  it  difficult  to    ' 
compare  directly  to  North  Dakota's]: 
combined  upstream  and  downstream 
embankment  slopes  of  lv:5h,  with  the 
maximum  slope  on  the  upstream  side  of 
lv:2.5h;  minimum  elevation  of  settled 
embankment  at  1'  above  the  design  flow 
depth  of  the  emergency  spillway; 
foundation  surfaces  must  be  no  steeper 
than  lv:lh;  a  cutoff  trench  must  be 
excavated  at  least  5'  wide  and  4'  deep; 
excavation  of  fill  material  from  the 
water  basin  is  limited  in  some  cases; 
and  fill  material  must  be  relatively  free 
of  sod,  roots,  fiY>zen  soil,  and  stones 
lai^er  than  6".  Additionally,  the 
following  compaction  criteria  are 
specified:  the  fill  must  be  constructed  in 
continuous  horizontal  layers  only  thick 
enough  to  allow  the  required 
compaction;  each  layer  shall  be 
compacted  by  routing  construction 
equipment,  rollers  (corrugated  or 
sheep's-foot),  or  heavily  loaded 
cultivators  over  the  layer,  a  minimum  of 
two  longitudinal  passes  shall  be  made, 
with  each  pass  consisting  of  at  least  one 
passage  of  wheel,  track,  or  equipment 
surface  (cultivator  or  roller)  over  the 
entire  surface  of  the  layer  and  fill 
adjacent  to  pipe  conduits,  anti-seep 
collars,  etc.,  shall  be  compacted  by  hand 
tamping  or  manually  directed  power 
tampers  or  plate  vibrators. 


Thus  the  North  Dakota  criteria 
contain  most  of  the  criteria  specified  by 
the  SCS.  There  are,  however,  at  least 
two  notable  exceptions.  The  slope  on 
the  upstream  side  of  the  embankment  is 
allomd  to  be  steeper  in  the  North 
Dakota  criteria;  and  North  Dakota 
includes  no  compaction  specifications. 
Additionally,  while  minimum  top  widths 
are  difficult  to  compare,  it  appears  as 
though  SCS  requires  more  top  width 
than  North  Dakota  for  some  of  the 
higher  embankments  (e.g.,  for  20'  height, 
the  SCS  requires  12'  top  width,  while 
North  Dakota  would  allow  11').  Also,  the 
North  Dakota  criteria  do  not  require 
cutoff  trenches  in  all  cases. 

OSM's  review  indicates  that  the 
maximum  embankment  slope  and  the 
compaction  specifications  are  two 
critical  factors  in  achieving  embankment 
stability;  the  other  design  criteria 
differences  may  also  greatly  affect 
embankment  stability.  For  these 
reasons,  the  Director  cannot  find  that 
North  Dakota's  existing  design  criteria 
are  sufficient  to  ensure  that 
embankments  achieve  stability 
comparable  to  a  minimum  1.3  static 
safety  factor. 

Since  the  North  Dakota  program  as 
proposed  to  be  revised  does  not  specify 
the  stability  requirement  for  small  and 
nonhazardous  impoundments  by  either 
requiring  the  achievement  of  a  1.3 
minimum  static  safefy  factor  or  by 
including  engineering  design  criteria 
adequate  to  ensure  stabilify  comparable 
to  a  1.3  minimum  static  safefy  factor,  the 
Director  finds  the  North  Dakota  program 
to  be  less  effective  than  the  Federal 
regulations.  The  Director  is  requiring 
North  Dakota  to  further  revise  its 
program  to  specify  the  stability 
requirements  for  small  and 
nonhazardous  impoundments  m  a 
manner  no  less  effective  than  30  CFR 
780.25(c). 

d.  North  Dakota  has  proposed  to 
delete  the  requirement  at  NDAC  69- 
05.2-09-09(2)(h)  that  the  submitted  plan 
describe  the  maintenance  and  operation 
requirements  for  each  structure.  In  the 
side-by-side  portion  of  the  submission. 
North  Dakota  indicates  that  it  believes 
the  requirement  to  be  redundant. 

The  Federal  regulations  at  30  CFR 
780.25(a)(2)(iii)  and  (3)(iii)  require  that 
the  plans  describe  the  operation  and 
maintenance  requirements  for  each 
impounding  structure.  OSM  has 
reviewed  the  North  Dakota  program  and 
has  found  no  other  provisions 
corresponding  precisely  to  the 
requirements  of  the  Federal  regulations 
cited  above. 

However,  the  North  Dakota  program 
includes  performance  standards  for  the 
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maintenance  and  operation  of 
impoundments  (at,  e.g.,  NDAC  69-05.2- 
16-09.  -10.  and -12).  Also,  an  existing 
requirement  at  NDAC  69-05.2-09-09  (2) 
requires  that  the  detailed  design  plans 
must  meet  "all  applicable 
requirements";  this  would  include  the 
operational  and  maintenance 
performance  standards  cited  above. 
Thus,  while  not  explicitly  stated,  the 
North  Dakota  rule  as  revised  would 
implicitly  require  the  submitted  design 
plans  to  meet  operation  and 
maintenance  requirements.  Therefore, 
the  Director  finds  that  the  proposed 
deletion  would  not  render  the  North 
Dakota  program  any  less  effective  than 
the  Federal  regulations,  and  is    { 
approving  this  proposed  deletion. 

12.  Fish  and  Wildlife  Protection 
Enhancement  Plan 

At  NDAC  69-05.2-09-17.  North 
Dakota  is  proposing  to  delete  existing 
subsections  (1)  and  (2),  and  replace 
them  with  new  language  substantively 
the  same  as  the  Federal  requirements  at 
30  CFR  780.16[b)  and  (c),  with  the 
following  exception. 

Proposed  NDAC  69-05.2-09-17(l)(e) 
would  require  that  the  plan  include 
monitoring  of  indicator  species  to  assess 
the  effects  of  the  operation  on  fish  and 
wildlife  resources;  the  indicator  species 
are  to  be  selected  in  consultation  with 
PSC  and  the  State  game  and  fish 
department.  Existing  subsection  (2). 
proposed  for  deletion,  imposes  a  similar 
requirement,  but  only  if  impacts  are 
expected. 

The  Federal  regulations  at  30  CFR 
780.16(b)  do  not  require  the  monitoring 
of  indicator  species.  However,  the 
preamble  to  the  Federal  rulemaking  of 
December  11. 1987  (52  FR  47352,  47356) 
indicates  that  biological  monitoring  is  an 
additional  possible  protective  measure, 
and  might  also  be  applied  to 
determining  whether  enhancement  has 
been  achieved.  The  Director  therefore 
finds  that  the  proposed  revision  is  no 
less  effective  than,  and  not  inconsisteiit 
with,  the  Federal  regulation 
requu-ements.  and  is  approving  the 
proposal. 

13.  Permit  Approval /Denial:  Review  of 
Violations 

At  NDAC  69-05.2-10-03,  North 
Dakota  proposes  to  delete  existing 
subsections  (1)  and  (2),  and  replace 
them  with  new  language  (proposed 
subsections  (1H5])  modelled  largely 
after  the  Federal  regulations  at  30  CFR 
773.15  (b)  and  (e)  that  provide  for  a 
review  of  violations  and  a  fintl    ] 
compliance  review  prior  to  permit 
issuance.  The  proposed  requirements 
are  substantively  equivalent  to  the 


Federal  regulation  requirements,  with 
the  exceptions  noted  below.  Except  as 
noted  below,  the  Director  is  approving 
the  proposed  revisions. 

a.  The  Federal  regulations  at  30  CFR 
773.15(b)(1)  require  that  no  permit  be 
issued  if  any  surface  coal  mining  and 
reclamation  operation  owned  or 
controlled  by  either  the  applicant  or  by 
any  person  who  owns  or  controls  the^ 
applicant  (hereinafter,  "any  applicable 
operation")  "is  currently  in  violation  of 
the  Act  [SMCRA]  or  any  other  law.  rule 
or  regulation  referred  to  in  this 
paragraph."  as  indicated  by  any 
available  information,  including  the  list 
of  violation  notices  submitted  in  the 
application.  Among  the  specified 
violations  are' 

Federal  and  State  failure-to-abate 
cessation  orders,  unabated  Federal  and  State 
imminent  harm  cessation  orders,  delinquent 
civil  penalties  pursuant  to  section  518  of  the 
Act  [SMCRA],  bond  forfeitures  where 
violations  upon  which  the  forfeitures  were 
based  have  not  been  corrected,  delinquent 
abandoned  mine  reclamation  fees,  and 
unabated  violations  of  Federal  and  State 
laws,  rules  and  regulations  pertaining  to  air 
or  water  environmental  protection  incurred  in 
connection  with  any  surface  coal  mining 
operation  *  *  *. 

The  preamble  to  the  Federal 
regulation  (53  FR  38888  (October  3, 
1988))  clarifies  that  all  unabated 
violations  are  included,  no  matter  when 
they  were  issued: 

The  Act  requires  regulatory  authorities  to 
consider  past  conduct  in  the  permittiinj 
process  *  *  *  In  view  of  (sections  507  (b)(4), 
(b)[5|.  and  510(c)]  of  the  Act  it  is  clear  that 
the  Congress  both  contemplated  and 
authorized  holding  applicants  responsible  for 
past  violations. 

Further,  permit  denial  is  based  on 
violations  of  any  State  or  Federal 
program  under  SMCRA,  and  for 
delinquent  civil  penalties  issued  under 
any  State  or  Federal  program.  As 
explained  in  the  preamble  to  30  CFR 
778.14(c)  (48  FR  44344.  44389  (September 
28. 1983))  and  in  the  conditional 
approval  of  the  North  Dakota  program 
145  FR  82214,  82223  (December  15. 1980); 
Finding  No.  3(d)(iii)).  the  reference  to 
"the  Act"  in  SMCRA  Section  510(c).  on 
which  these  Federal  regulations  are 
based,  includes  all  State  and  Federal 
programs  approved  under  SMCRA.  See 
also  53  FR  38868,  38882-38883  (October  ' 
3, 1988). 

North  Dakota  proposes  at  NDAC  69- 
05.2-10-03(1)  to  require  that  the  PSC  will 
not  issue  a  permit  if  any  apphcable 
operation  is  "currently  in  violation  of 
(NDCCJ  Chapter  38-14.1."  or  if  any  of 
several  specified  violations  are 
outstanding.  The  specified  violations 
include: 


(a)  Delinquent  civil  penalties  under 
[NDCC]  section  38-14.1-32. 

(b)  Bond  forfeitures  where  violations 
upon  which  the  forfeitures  were  based 
have  not  been  corrected. 

(c)  Delinquent  abandoned  mine 
reclamation  fees. 

(d)  Unabated  violations  of  federal  and 
state  laws,  rules  and  regulations 
pertaining  to  air  or  water  environmental 
protection,  incurred  in  connection  with 
any  surface  coal  mining  and  reclamation 
operation. 

(e)  Unresolved  federal  and  state 
imminent  harm  and  failure-to-abate 
cessation  orders. 

(f)  Unresolved  imminent  harm 
cessation  orders. 

Like  the  Federal  regulations,  the 
proposed  North  Dakota  rule  would 
encompass  any  surface  coal  mining  and 
reclamation  operation  owned  or 
controlled  by  either  the  applicant  or 
anyone  who  owns  or  controls  the 
applicant.  However,  the  proposed  North 
Dakota  rule  would  limit  the  requirement 
that  the  regulatory  authority  deny 
permit  applications  to  situations  where 
any  applicable  surface  coal  mining  and 
reclamation  operation  was  in  violation 
of  the  North  Dakota  surface  mining 
program;  violations  of  North  Dakota's 
coal  exploration  program  (governed  by 
NDCC  Chapter  38-12.1),  violations  of 
North  Dakota's  Surface  Owner 
Protection  Act  (governed  by  NDCC 
Chrip'ier  38-18),  and  violations  of 
Federal  programs  and  other  State 
programs  under  SMCRA  would  not  be 
included.  As  discussed  in  Finding  No. 
6a,  the  reference  in  the  Federal 
regulation  to  "the  Act"  (SMCRA) 
encompasses  all  State  and  Federal 
programs  approved  under  SMCRA. 
Therefore,  pursuant  to  the  Federal 
regulations,  a  permit  application  must 
be  denied  if  any  applicable  operation  is 
currently  in  violation  of  SMCRA,  its 
implementing  regulations,  or  any 
Federal  or  State  program  approved 
pursuant  to  SMCRA.  Similarly,  as  to  . 
civil  penalties,  the  North  Dakota  ' 
proposed  rule  explicitly  requires  denial 
of  a  permit  application  only  where  any 
applicable  surface  coal  mining  and 
reclamation  operation  has  delinquent 
civil  penalties  under  the  North  Dakota 
program.  However,  th^  Federal 
regulations  require  permit  denial 
whenever  an  applicable  operation  has 
outstanding  civil  penalties  under 
SMCRA,  its  implementing  regulations,  or 
any  Federal  or  State  program  approved 
under  SMCRA. 

In  the  course  of  reviewing  the 
proposal,  OSM  also  noted  an  additional 
apparent  deficiency  in  the  North  Dakota 
program.  The  existing  North  Dakot;» 
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statutory  provision  governing  permit 
denial  due  to  current  violations,  NDCC 
38-14.1-21(5),  requires  permit  denial 
when  operations  owned  or  controlled  by 
the  applicant  are 

currently  in  violation  of  this  chapter  (i.e., 
NDCC  Chapter  38-14.1],  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977,  or  any 
law  or  rule  of  the  United  States  or  the  state  of 
-North  Dakota,  or  any  department  or  agency 
in  the  United  States  or  the  state  of  North 
Dakota  pertaining  to  air  or  water 
environmental  protection,  incurred  by  the 
applicant  in  connection  with  any  surface  coal 
mining  operation  during  the  three-year  period 
prior  to  the  date  of  application  *  *  * 

As  noted  in  the  review  of  a  previous 
program  amendment  (51  FR  5709 
(February  18, 1986]],  this  provision  limits 
the  denial  to  unabated  violations 
received  within  the  three-year  period 
prior  to  the  application.  So,  while  this 
statutory  provisions  would  extend 
permit  denial  to  all  violations  under 
SMCRA,  which  would  include  violations 
and  delinquent  civil  penalties  under  all 
State  and  Federal  programs,  it  contains 
a  temporal  limitation  not  present  in 
either  the  Act  or  the  Federal  regulation 
requirements.  The  Director  will 
separately  undertake  to  notify  North 
Dakota,  in  accordance  with  30  CFR  Part 
732,  of  this  apparent  deficiency  in  the 
North  Dakota  program. 

For  the  above  reasons,  the  Director 
Hnds  the  proposed  revision  (NDAC  69- 
05.2-10-03(1)]  to  be  less  effective  than 
the  Federal  regulations.  The  Director  is 
approving  the  proposal,  but  is  requiring 
North  Dakota  to  further  amend  its 
program  as  follows.  The  Director  is 
requiring  North  Dakota  to  revise  its 
rules  at  NDAC  6»-05.2-10-03(l]  to 
require  permit  denial  when  any 
applicable  operation  is  in  violation  of,  or 
delinquent  in  paying  civil  penalties 
under,  the  North  Dakota  coal 
exploration  program,  the  North  Dakota 
Surface  Owner  Protection  Act,  or  any 
Federal  program  or  State  program  under 
SMCRA,.regardless  of  when  the 
violation  was  issued  or  the  delinquency 
began,  in  a  manner  no  less  effective 
than  the  Federal  regulation  requirements 
at  30  CFR  773.15(b)(1). 

b.  At  NDAC  e9-05.2-10-03(2)(b). 
North  Dakota  proposes  that  a  permit 
may  be  conditionally  issued,  when  a 
current  violation  by  any  applicable 
person  exists,  if  the  applicant 
establishes  that  the  applicable  person 
has  filed  and  is  in  good  faith  pursuing  an 
administrative  or  judicial  appeal  of  the 
validity  of  the  violation.  The  proposal 
would  require  that  operations  conducted 
under  a  permit  issued  under  this 
provision  must  immediately  cease,  until 
proof  is  provided  that  the  violation  is 
being  abated,  if  the  appeal  authority 


a^irms  the  violation  or  if  "a  stay  applied 
for  in  the  appeal"  is  denied.  The  North 
Dakota  program  does  not  elsewhere 
refer  to  "stays";  presumably,  temporary 
relief  under  NDCC  38-14.1-30(4]  is 
intended. 

The  Federal  regulations  at  30  CFR 
773.15(b)(l)(ii)  similarly  allow  for  a 
permit  to  be  issued  when  an  appeal  of 
the  violation  is  being  pursued.  The 
regulation  provides  that  if  the  initial 
appeal  affirms  the  violation,  the 
applicant  must  within  30  days  provide 
evidence  that  the  violation  is  being 
abated. 

Regarding  the  time  period  during 
which  a  conditional  permit  may  be 
exercised  following  an  administrative  or 
judicial  affirmation  of  a  violation,  the 
North  Dakota  proposal  would  require 
immediate  cessation  of  mining,  until 
proof  is  provided,  while  the  Federal 
regulation  allows  the  applicant  30  days 
to  provide  the  proof.  The  Federal 
regulations  at  30  CFR  732.11(b)  provide 
that  any  State  regulations  providing  for 
more  stringent  regulation  of  surface  coal 
mining  operations  shall  not  be  construed 
to  be  inconsistent  with  the  Federal 
regulations. 

Regarding  the  application  of  this 
provision  to  denials  of  temporary  relief, 
OSM  notes  that  the  Federal  regulations 
at  one  time  contained  an  equivalent 
provision;  that  provision  was  removed 
in  an  October  3, 1988,  rulemaking  (53  FR 
38868,  38890).  The  preamble  to  that 
rulemaking  explained  that  two 
considerations  justified  deletion  of  the 
provision:  denial  of  a  stay  does  not 
terminate  a  good-faith  pursuit  of  an 
appeal,  and  the  provision  might 
discourage  requests  for  temporary  relief 
(53  FR  38868,  38887). 

However,  the  preamble  did  not  state 
that  these  considerations  required 
removal  of  the  provision;  further,  it 
noted  that  a  State  program  need  not 
even  allow  for  any  conditional  permit 
issuance  pending  appeal  of  a  violation: 
"[a]  State  program  without  a  provision 
for  conditional  permit  approval  would 
be  more  stringent  and  no  less  effective 
than  (30  CFR]  773.15(b)(2)"  (53  FR  38868. 
38888).  Therefore,  North  Dakota's 
proposal  to  require  cessation  of  mining 
(under  a  conditionally-issued  permit) 
upon  denial  of  a  stay  constitutes  a  more 
stringent,  and  no  less  elective, 
regulation  of  surface  coal  mining 
reclamation  operations  than  does  30 
CFR  773.15(b)(2).  Under  30  CFR 
732.11(b),  this  shall  not  be  construed  as 
being  inconsistent  with  the  Federal 
regulations. 

For  the  reasons  above,  the  Director 
fmds  that  North  Dakota's  proposal  is  no 
less  effective  than,  and  not  inconsistent 
with,  the  Federal  regulations;  he  is 


therefore  approving  the  proposed 
provisions  at  NDAC  6»-05.2-10-03(2)(b). 

c.  The  Federal  regulations  at  30  CFR 
773.15(b](3]  require  permit  denial  when 
the  regulatory  authority  finds  patterns  of 
willful  violations  of  SMCRA  (thus 
including  violations  of  all  State  and 
Federal  programs  under  SMCRA]  by  the 
applicant,  the  operator,  or  any  person 
owning  or  controlling  the  applicant. 

At  proposed  NDAC  60-05.2-10-03(4), 
North  Dakota  proposes  a  requirement 
that  PSC  not  issue  a  permit  if  it  finds 
that  the  applicant,  anyone  who  owns  or 
controls  the  applicant,  or  the  operator, 
have  controlled  surface  coal  mining 
operations  with  a  pattern  or  willful 
violations  of  NDCC  Chapter  38-14.1  of 
such  an  extent  as  to  indicate  an  intent 
not  to  comply  with  that  NDCC  Chapter. 
Thus  the  proposal  would  not  include  for 
consideration  of  patterns  any  violations 
of  the  North  Dakota  coal  exploration 
program  (governed  by  NDCC  Chapter 
38-12.1),  the  Surface  Owner  Protection 
Act  (governed  by  NDCC  Chapter  38-16), 
or  violations  of  Federal  or  other  State 
programs  under  SMCRA. 

The  existing  statutory  requirement  at 
NDCC  38-14.1-33(3)  requires  that  no 
permit  be  issued  if  PSC  fmds  a  pattern 
or  willful  violations  of  SMCRA,  and 
would  thus  include  violations  of  all  of 
the  North  Dakota  program  and 
violations  of  all  State  and  Federal 
programs  under  SMCRA.  However,  this 
statutory  requirement  is  limited  to 
violations  on  surface  mining  operations 
controlled  by  the  applicant  or  the 
operator  it  does  not  include  violations 
on  operations  owned  or  controlled  by 
persons  owning  or  controlling  the 
applicant. 

In  summary,  the  proposed  rule  at 
NDAC  69-05.2-10-03(4]  interprets  the 
statutory  provision  at  NDCC  38-14.1- 
33(3)  to  apply  to  operations  controlled 
by  persons  owning  or  controlling  the 
applicant  or  operator  this  breadth  of 
application  is  no  less  effective  than  the 
Federal  regulation  at  30  CFR 
773.15(b)(3].  However,  the  proposed  rule 
interprets  the  statutory  provision  to 
apply  only  to  violations  under  NDCC 
Chapter  38-14.1;  this  is  less  extensive 
than  the  Federal  regulation,  which 
requires  for  consideration  (for  patterns) 
violations  of  any  State  or  Federal 
program  under  SMCRA. 

Therefore,  the  Director  fmds  the 
proposed  rule  at  NDAC  69-05.2-10-03(4) 
to  be  less  effective  than  the  Federal 
regulation  at  30  CFR  773.15(b)(3).  The 
Director  is  approving  the  proposal,  but  is 
requiring  North  Dakota  to  further  amend 
the  rule  to  include,  in  considering 
patterns  of  violations  prior  to  permit 
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issuance,  violations  of  all  State  and 
Federal  programs  under  SMCRA. 

d.  Existing  subsection  (3)  OF  NDAC 
69-05.2-10-03  is  proposed  to  be 
recodified  as  subsection  (6)  due  to  the 
addition  of  the  proposed  new  language 
in  proposed  subsections  (1H5). 
However,  existing  subsection  (3]  is  cited 
in  a  cross-reference  at  NDAC  69-05.2- 
ll-02(5){d).  The  Director  is  approving 
the  recodification  of  existing  subsection 
(3)  of  NDAC  69-05.2-10-03  to  subsection 
(6).  However,  he  is  requiring  that  North 
Dakota  further  amend  its  program  to 
correct  the  cross-reference  at  NDAC  69- 
05.2-ll-02(5)(d). 

14.  Bond  Documents 

Existing  NDAC  69-05.2-1^-^1(10) 
specifies  requirements  for  the  signing  of 
bond  documents.  North  Dakota  . 
proposes  to  delete  a  provision  requiring 
that  any  person  signing  a  bond 
document  who  holds  more  than  one 
position  must  also  indicate  the  capacity 
in  which  that  person  is  signing. 

The  Federal  regulations  at  30  CFR 
800.4(a)^  allow  for  the  regulatory 
authority  to  prescribe  forms  for  bonds. 
In  conducting  oversight  of  state: 
programs,  OSM  reviews  the      ' 
effectiveness  of  bonding  documents  to 
achieve  their  purpose.  The  Director 
finds  that  the  proposed  revision  will 
assist  in  the  administration  of  the  North 
Dakota  program  and  is  not  inconsistent 
with  the  Federal  requireiQents,  and  is 
therefore  approving  the  proposed 
revision. 

15.  Bond  Re/ease  Applications 

North  Dakota  proposes  to  revise 
NDAC  69-05.2-12-12(3)  by  adding  the 
additional  requirement  that  the  public 
advertisement  for  application  for  bond 
release  also  include  the  name  of  the 
permittee.  The  same  requirement  is 
specified  in  the  Federal  regulations  at  30 
CFR  800.40(a)(2);  therefore,  the  Director 
is  approving  the  proposed  revision. 

In  the  course  of  reviewing  the 
proposal.  OSM  also  noted  an  additional 
requirement  present  in  the  Federal 
regulation  at  30  CFR  800.40(a)(2)  which 
is  apparently  not  represented  in  the 
North  Dakota  program.  This  is  the 
requirement  that  the  public  notice 
include  the  name  and  address  of  the 
regulatory  authority  to  which  the  public 
may  submit  comments,  objections,  and 
requests  for  hearings  or  informal 
conferences.  The  Director  will 
separately  undertake  to  notify  North 
Dakota,  in  accordance  with  30  CFR  Part 
732.  of  this  apparent  deflciency  in  the 
North  Dakota  program. 


UMI 


16.  Bond  Forfeiture:  Amount  To  Be 
Forfeited 

North  Dakota  proposes  to  revise 
NDAC  69-05.2-12-18  to  require  that 
when  PSC  requires  bond  forfeiture,  the 
total  amount  of  all  bonds  "for  the 
bonded  area"  for  which  liability  is 
outstanding  must  be  forfeited.  If  more 
than  one  bond  has  liability  "for  a 
bonded  area,"  refunding  of  any  proceeds 
remaining  after  reclamation  will  be 
proportional  to  the  amounts  forfeited. 

North  Dakota  has  defined  neither  "the 
bonded  area"  nor  "a  bonded  area." 
rendering  the  effect  of  the  proposal 
unclear.  If  "the  bonded  area" 
represented  the  whole  area  of  an 
operation  covered  by  bond  or  bonds, 
and  "a  bonded  area"  represented  the 
area  covered  by  a  given  bond,  then  the 
proposal  would  have  required  all  bonds 
covering  an  operation  to  be  forfeited; 
this  would  create  questions  regarding 
the  liability  of  incrementally-filed  bonds 
being  extended  to  the  entire  operation. 

However,  in  a  telephone  conversation 
dated  September  6, 1991  (Administrative 
Record  No.  ND-L-24),  North  Dakota 
clarified  that  it  intends  both  terms  to 
refer  to  the  area  forfeited:  all  bonds  with 
liability  for  a  defined  geographic  section 
of  an  operation  must  be  forfeited  if  the 
PSC  orders  bond  forfeiture  for  thSt  area; 
any  proceeds  remaining  after 
reclamation  of  that  geographic  area  are 
to  be  refunded  among  the  bond  holders 
in  proportion  to  the  amounts  forfeited. 
For  example,  if  both  a  surety  bond  and  a 
collateral  bond  (e.g.,  a  certificate  of 
deposit)  have  been  posted  with  liability 
for  the  forfeited  area,  then  both  must  be 
forfeited,  rather  than  only  one  or  the 
other. 

The  Federal  regulations  at  30  CFR 
800.50(a)  and  (c)  allow  the  regulatory 
authority  to  forfeit  any  or  all  bonds 
posted  to  complete  reclamation  work  for 
which  the  bonds  were  posted.  At  30  CFR 
800.50(d)(2),  the  Federal  regulations 
require  any  forfeited  funds  in  excess  of 
the  amount  required  to  complete  the 
reclamation  to  be  refunded.  The  Director 
finds  that  North  Dakota's  proposal  to 
forfeit  all  bonds  with  liability  for  the 
forfeited  area  is  consistent  with  the 
Federal  regulation;  also,  the  proposal  to 
refund  excess  monies  in  proportion  to 
the  amount  forfeited  is  not  inconsistent 
with  the  Federal  regulation  and 
represents  an  equitable  approach  for  the 
regulatory  authority  to  fulfill  this  duty. 
Therefore,  the  Director  is  approving  Uie 
proposed  revision. 

17.  Protection  of  Threatened  and 
Endangered  Species 

a.  At  NDAC  60-05.2-13-08(2),  North 
Dakota  proposes  to  add  a  provision  for 


the  protection  of  threatened  and 
endangered  species  that  duplicates  the 
Federal  requirement  at  30  CFR  816.97(b), 
with  one  minor  exception.  The  Federal 
regulation  requires  the  regulatory 
authority,  when  notified  of  the  existence 
of  a  listed  species,  to  consult  with 
appropriate  State  and  Federal  fish  and 
wildlife  agencies,  then  identify  whether 
and  under  what  conditions  the  operation 
may  continue.  The  North  Dakota 
proposal  would  add  to  this  the 
requirement  that  PSC  also  consult  with 
the  operator  before  making  this 
determination. 

Consultation  with  the  operator  in  this 
instance  would  assist  PSC  in  identifying 
possible  revisions  to  the  operation  and 
reclamation  plan,  alternative  locations 
of  facilities,  or  changes  in  the  permit 
boundary,  that  would  prevent  adverse 
effects  on  the  listed  species  or  critical . 
habitat.  Under  the  proposal,  the 
operator  would  not  be  making  the 
decision  as  to  whether  to  continue  the 
operation,  but  would  only  be  providing 
additional  possibilities  for  PSC  to 
consider.  If  the  operation  would  be 
allowed  to  continue,  a  permit  revision 
would  be  required,  and  PSC  would 
retain  the  responsibility,  under  NDAC    ^ 
69-05.2-10-03(3)(d)  (proposed  to  be 
recodified  as  NDAC  69-05.2-10-O3(6)(d)] 
and  69-05.2-ll-02(5)(d),  to  make  a 
written  finding  that  the  revised 
operation,  if  allowed  to  continue,  would 
not  affect  the  species  or  its  habitat.  If 
PSC  cannot  make  this  finding,  then  the 
operation  would  be  required  to  cease. 
Additionally,  as  noted  in  the  preamble 
to  the  Federal  regulation  regarding 
written  findings  (30  CFR  773.15(c);  48  FR 
44344,  44369  (September  28, 1983)]. 
requiring  the  regulatory  authority  to 
make  this  finding  does  not  relieve  the 
operator  of  responsibility,  under  both 
SMCRA  and  the  Endangered  Species 
Act,  not  to  adversely  affect  listed 
species  or  their  habitats.  For  these 
reasons,  the  Director  finds  that  the 
proposed  revision  is  no  less  effective 
than  the  Federal  regulation 
requirements,  and  is  approving  the 
proposal. 

b.  At  NDAC  69-05.2-13-08(3).  North 
Dakota  proposes  to  delete  certain 
notification  and  consultation 
requirements  regarding  threatened  or 
endangered  plants  or  animals.  These 
notification  and  consultation  provisions 
are  proposed  to  be  moved  to  subsection 
(2)  of  the  rule  (see  Finding  No.  3c 
above).  Thus,  as  revised,  subsection  (3) 
of  NDAC  6^-05.2-13-08  would  apply 
only  to  bald  and  golden  eagles,  and  their 
nests  and  eggs.  The  permittee  would  be 
required  to  notify  PSC  when  becoming 
aware  of  the  presence  of  bald  or  golden 
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eagles,  nests,  or  eggs;  PSC  would  then 
be  required  to  consult  with  the 
appropriate  F&W  agencies  in 
accordance  with  subsection  (2)  of  the 
rule. 

The  Federal  regulations  at  30  CFR 
816.97(c)  require  a  substantively 
idenitical  notification  and  consultation 
process.  In  addition,  the  Federal 
regulations  require  that  "no  surface 
mining  activity  shall  be  conducted  in  a 
manner  that  would  result  in  the 
unlawful  taking  of  a  bald  or  golden 
eagle,  its  nest,  or  any  of  its  eggs."  At  30 
CFR  816.97(d],  the  Federal  regulations 
further  provide  that  "[n]othing  in  this 
chapter  shall  authorize  the  taking  of 
*  *  *  a  bald  or  golden  eagle,  its  nest,  or> 
any  of  its  eggs  in  violation  of  the  *  *  * 
Bald  Eagle  Protection  Act,  as  amended, 
16  U.S.C.  668  et  seq. "  The  Bald  Eagle 
Protection  Act  also  protects  golden 
eagles. 

The  North  Dakota  proposal  does  not 
similarly  forbid  mining  operations  hvm 
resulting  in  unlawful  takings,  or  specify 
that  the  North  Dakota  progrfim  does  not 
authorize  takings  in  violation  of  the  Bald 
Eagle  Protection  Act  By  including 
protection  under  the  Endangered 
Species  Act  (ESA)  in  subsection  (2)  of 
the  rule,  the  proposal  would  effectively 
protect  bald  eagles  to  the  extent 
required  by  the  Federal  regulations  at  30 
CFR  816.97(c]  and  (d),  since  bald  eagles 
are  currently  Usted  as  threatened  or 
endangered  under  ESA.  However, 
golden  eagles  are  not  at  this  time  Usted 
under  ESA;  therefore,  the  North  Dakota 
proposal  does  not  afford  golden  eagles 
the  protection  required  by  30  CFR 
816.97(c]  or  (d).  Additionally,  the  North 
Dakota  proposal  would  no  longer  afford 
bald  eagles  the  required  protection  if 
they  were  removed  from  listing  under 
the  Endangered  ^ecies  Act.  For  this 
reason,  the  Director  finds  the  North 
Dakota  proposal  to  be  less  effective 
than  the  Federal  regulations.  The 
Director  is  approving  the  proposal,  but  is 
requiring  North  Dakota  to  further  amend 
its  program  to  include  protections  for 
bald  and  golden  eagles  no  less  effective 
then  those  speciHed  in  the  Federal 
regulations  at  30  CFR  816.97(c)  and  (d). 

18.  Correction/Compensation  of 
Subsidence  Damage 

At  NDAC  69-05.2-13-12(4),  North 
Dakota  proposes  to  delete  the  limitation 
"to  the  extent  required  under  state  law" 
from  the  requirement  for  correction  of  or 
compensation  for  subsidence  damages 
caused  by  auger  mining. 

As  a  result  of  a  February  12. 199a 
decision  by  the  United  States  District 
Court  for  the  District  of  Columbia  in  the 
case  of  National  Wildlife  Federation  v. 
Lujan,  733  F.  Supp.  419  (D.D.C.  1990),  the 


Director  had  notified  North  Dakota,  by 
letter  dated  June  22, 1990 
(Administrative  Record  ND-Lr-06),  in 
accordance  with  30  CFR  part  732,  of  a 
need  to  amend  its  program  to  remove 
the  limitation  of  required  correction/ 
compensation  to  the  extent  required  by 
state  law.  Subsequently,  on  April  2, 1991 
(Administrative  Record  No.  ND-i-21), 
the  Director  notified  North  Dakota  that 
due  to  a  ruling  on  appeal  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  (NWF  V.  Lujan,  928 
F.2d  453  (D.C.  Cir.  1991)  that  overturned 
the  district  court  ruling,  the  North 
Dakota  program  would  not  need  to  be 
amended  in  this  respect.  However, 
North  Dakota,  by  letter  dated  April  18, 
1991  (Administrative  Record  No.  ND-L- 
20),  stated  that  it  wished  the  proposed 
deletions  to  remain  as  part  of  this 
proposed  amendment. 

The  Director  finds  that  removing  the 
limitation  of  required  correction/ 
compensation  to  the  extent  required  by 
state  law  is  not  inconsistent  with  the 
Federal  regulations;  further,  it  may 
result  in  potential  increased  protection 
of  property  and  land  productivity,  and 
would  thus  render  the  North  Dakota 
program  more  stringent  than  the  Federal 
regulations.  The  Director  therefore 
approves  the  proposed  deletion. 

19.  Suitable  Plant  Growth  Material: 
Required  Depth  Based  on  Spoil 
Characteristics;  Time  Extension 

On  October  21. 1966  (51  FR  37273, 
Finding  No.  8),  the  Director  approved  an 
addition  to  the  North  Dakota  program  at 
NDAC  6»-05.2-15-04(4)(a)(2)  that  allows 
an  alternative  method  for  determining 
the  depth  of  suitable  plant  growth 
material  (hereinafter,  "resoiling 
material")  required  to  be  restored. 
Under  the  approved  alternative  method, 
the  required  depth  is  determined  by  the 
physical  and  chemical  characteristics  of 
the  spoil.  As  originally  approved,  the 
rule  allows  use  of  this  alternative  only 
through  1991,  to  allow  North  Dakota  to 
evaluate  the  effectiveness  of  the 
alternative  before  allowing  it  on  a 
permanent  basis.  North  Dakota  now 
proposes  to  extend  authorization  for  the 
alternative  through  1996,  to  allow  for 
additional  data  collection  and  analysis 
for  evaluating  the  alternative. 

On  July  29, 1990  (Administrative 
Record  No.  ND-4^23),  North  Dakota 
provided  the  following  information 
regarding  tha  implementation  of  this 
alternative.  Althoo^  the  alternative 
was  promulgated  on  January  1, 1987,  no 
permits  incorporated  the  alternative  for 
almost  a  year  after  that  date;  hence,  the 
oldest  permit  areas  incorporating  the 
alternative  were  resoiled  less  than  four 
years  ago.  About  2500  acres  have  been 


resoiled  pursuant  to  the  alternative;  on 
about  one-third  of  these  acres,  the 
required  depth  under  the  alternative  is 
the  maximum  48  inches,  which  is  about 
the  same  depth  as  would  be  required 
under  the  standard  resoiling 
requirements.  Further,  two  of  the  years 
since  the  alternative  was  incorporated 
have  been  drought  years;  hence, 
movement  of  toxic  materials  from  spoils 
into  the  resoiling  material  would  be  less 
than  normal,  and  any  adverse  effects 
that  might  result  would  not  yet  be 
evident.  Also,  areas  to  be  reclaimed  to 
cropland  under  the  alternative  have  so 
far  mostly  been  revegetated  to  a  precrop 
mixture  of  grasses  and  legumes;  hence, 
actual  crops  have  not  yet  been  exposed 
to  the  alternative,  so  any  possible 
adverse  ejects  of  the  alternative  on 
crops  would  not  yet  be  evident.  For  all 
of  these  reasons.  North  Dakota  has  not 
yet  been  able  to  obtain  suHicient 
information  on  the  success  or  possible 
adverse  effects  of  the  alternative  depths; 
therefore.  North  Dakota  wishes  to  keep 
the  alternative  in  e^ect  until  the  areas 
employing  the  alternative  are  well  into 
the  revegetation  responsibihty  period. 

OSM  has  reviewed  North  Dakota's 
reasons  for  proposing  to  extend  the 
effective  date  of  the  alternative  and 
agrees  that  insufficient  information  has 
been  obtained  to  date  to  fully  evaluate 
the  effectiveness  of  this  alternative. 
However,  OSM  notes  that  a  primary 
factor  limiting  the  amount  of  information 
obtained  is  the  amount  of  time  elapsed, 
not  the  number  of  acres  involved;  even 
were  the  authorization  period  not  to  be 
extended.  North  Dakota  could,  over  the 
next  five  years,  obtain  data  on  the  areas 
already  resoiled  under  the  alternative 
(LCm  on  a  minimum  of  1600  acres). 
Further,  any  adverse  effects  might  not 
evidence  themselves  until  late  into  the 
responsibility  period.  In  that  scenario, 
third  stage  bond  [equivalent  to  the 
Federal  Miase  II]  would  probably  have 
been  released  on  the  areas,  leaving  only 
sufficient  bond  to  reestablish 
revegetation  (NDCC  38-14.1-17(7)(C)).  If 
the  lesser  depths  of  resoiling  should 
result  in  failure  of  revegetation  due  to 
migration  of  salts  or  other  effects  on 
vegetation,  that  amount  of  bond  might 
not  be  sufficient  to  both  add  more 
resoiling  material  or  treat  toxic  spoils 
and  reestablish  revegetation. 

On  the  other  hand,  OSM  notes  that 
the  technical  information  submitted 
when  the  alternative  was  first  approved 
indicates  that  adverse  effects  on 
vegetation  are  unlikely.  Further, 
permittees  employing  the  alternative  are 
still  responsible  for  meeting  revegetation 
success  standards  at  the  end  of  the 
responsibility  period.  Also,  the  areas 
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approved  to  employ  the  alternative  to 
date  may  not  represent  all  combinations 
of  soil  mapping  units  and  overburden 
types  in  the  North  Dakota  coal  region; 
information  on  these  additional 
combinations,  if  any,  would  be  an 
important  factor  in  evaluating  the 
alternative. 

For  the  above  reasons,  the  Director 
Hnds  that  extending  the  authorization 
period  would  be  of  value  in  evaluating 
the  alternative.  The  Director  is  therefore 
approving  the  proposed  extension  of  the 
authorization. 

20.  Impoundments  and  Diversions: 
Compliance  With  Other  State  Laws 

North  Dakota  proposes  to  add  the 
requirements  of  water  resource  districts 
to  the  other  State  requirements  cited  in 
NDAC  69-05.2-16-03.  The  rule  requires 
that  all  water  impounding  or  diverting 
.  structures  meet  the  cited  State 
requirements  and  that  the  necessary 
State  permits  be  obtained  before 
conducting  surface  mining  operations 
under  a  permit  issued  by  PSC.  Similarly, 
North  Dakota  proposes  to  add  the 
requirements  of  'The  North  Dakota  Dam 
Design  Handbook"  to  other 
requirements  placed  on  permanent 
impoundments  at  NDAC  69-05.2-16- 
12(1). 

There  are  no  direct  corresponding 
provisions  in  the  Federal  regulations  at 
30  CFR  chapter  VII.  However,  Federal 
regulations  at  30  CFR  732.15  require 
State  programs  to  implement  permitting 
systems  that  include  the  coordination  of 
review  and  permit  issuance  with  other 
regulatory  authorities.  North  Dakota's 
proposed  changes  do  not  eliminate  any 
requirements  for  impoundments  and 
diversions  identiiSed  under  the  Federal 
regulations;  they  would  instead  provide 
additional  requirements,  and  ensure 
effective  coordination  of  application 
review  and  permit  issuance  with  other 
State  regulatory  requirements. 
Therefore,  the  Director  finds  tfiat  the 
proposals  are  not  inconsistent  with  the 
Federal  program,  and  is  approving  the 
additional  requirements. 

2J.  Impoundment  Inspection:  Frequency 

At  NDAC  89-05.2-16-09(20).  North 
Dakota  proposes  revisions  to  require 
that  impoundments  meeting  the  criteria 
of  30  CFR  77.216,  or  located  where 
failure  would  be  expected  to  cause  loss 
of  life  or  serious  property  damage 
(hereinafter,  "in  hazardous  locations"), 
be  inspected  in  accordance  with  30  CFR 
77.216-3.  Other  impoundments  would  be 
required  to  be  inspected  semiannually, 
specified  as  once  in  addition  to  the 
annual  inspection  required  under 
subsection  (18).  These  inspections  are  to 
include  observations  of  erosion. 


structural  weakness,  and  other 
hazardous  conditions. 

The  North  Dakota  program  has 
included  a  provision  (at  NDAC  69.05-2- 
16-09(20))  allowing  impoundments  not 
meeting  the  criteria  of  30  CFR  77.216(a) 
to  be  inspected  only  semi-annually  since 
the  program  was  approved  by  the 
Secretary  on  December  15, 1980. 
However,  the  Director  subsequently 
informed  North  Dakota  in  accordance 
with  30  C^  Part  732  (by  letter  dated 
November  17, 1989),  that  this  provision 
is  less  effective  than  the  Federal 
regulations. 

The  Federal  regulations  at  30  CFR 
816.49(a)(ll)  similarly  require 
impoundments  meeting  the  criteria  of  30 
CFR  77.216  to  be  inspected  in 
accordance  with  77.216-3.  However. 
they  require  impoundments  not  meeting 
the  criteria  of  30  CFR  77.216  to  be 
inspected  at  least  quarterly.  The 
preamble  to  the  Federal  rule  indicates  > 
that  inspections  were  initially  proposed 
to  be  required  at  30-day  intervals.  This 
was  revised  in  the  final  rule  to  quarterly, 
in  order  to  minimize  the  burden  on 
operators;  however,  the  preamble 
concluded  that  these  impoundments 
"must  be  examined  at  least  quarterly" 
(48  FR  43994.  44000;  September  26, 1983]. 
The  North  Dakota  rule  requires  only  two 
inspections  per  year  for  these 
impoundments. 

By  letter  dated  January  9. 1990 
(Administrative  Record  No.  ND-J-2), 
North  Dakota  presented  arguments  that, 
in  the  semiarid  climate  of  North  Dakota, 
semiannual  inspections  are  adequate  to 
identify  any  problems  with 
embankments  or  other  structures.  North 
Dakota  indicated  that  most 
impoundments  are  frozen  for  4  to  5 
months,  and  that  it  is  customary  practice 
in  North  Dakota  for  impoundments  to  be 
inspected  in  the  spring  after  snowmelt 
runoff,  and  in  autumn  before  they  are 
subjected  to  freezing. 

The  Federal  regulations  cited  above 
are  designed  to  minimize  the  hazards  of 
impoundments  to  the  environment  and 
the  public  by  early  identification  of 
hazardous  conditions  of  impoundment 
embankments,  allowing  repairs  to  be 
made  before  failure  occurs.  OSM  has 
further  indicated  that  this  requirement  is 
directed  toward  the  structural  integrity 
of  the  embankment,  and  has  allowed 
total  exemption  fi-om  the  quarterly 
inspection  requirement  for  water 
impoundments  created  by  excavation 
(i.e..  "incised  impoundments."  those  that 
have  no  embankment  or  "dam"  to  fail); 
see  OSM  policy  Directive  TSR-2  [dated 
September  14. 1987).  Thus  OSM  has 
allowed  exemption  from  quarterly 
inspections  for  impoundments  which 


present  no  hazard  through  structural 
failure  of  an  embankment. 

North  Dakota  is  not  proposing  a 
complete  exemption,  but  rather  a 
decrease  in  frequency  of  inspection. 
OSM  agrees  that  North  Dakota's 
proposed  semiannual  inspections,  when 
applied  to  incised  impoundments,  would 
be  no  less  effective  than  the  complete 
exemption  of  inspection  for  incised 
impoundments  allowed  by  OSM's 
policy. 

When  applied  to  impoundments  with 
embankments.  OSM  does  not  agree  that 
an  impoundment  being  frozen  over 
necessarily  ehmin3tes  any  possibility  of 
failure.  On  the  contrary,  the  freezing  of 
saturated  fill  materials  can  be  a  cause  of 
failure,  particularly  if  repeated  freeze- 
thaw  cycles  occur.  For  this  reason,  OSM 
believos  that  most  impoundments 
should  b°.  inspected  during  the  winter 
months,  particularly  prior  to  receiving 
snowmelt  runoff  in  the  spring  (as 
opposed  to  North  Dakota's  proposed 
inspection  after  the  snowmelt). 

Another  possible  argument  for 
exempting  inspections  of  impoundments 
during  the  winter  is  that  snow  cover 
might  obscure  the  embankments  and 
prevent  observations  necessary  to 
determine  structural  stability.  While  this 
may  frequently  occur,  it  would  not  be 
universally  true;  many  embankments 
would  be  observable  at  some  point 
during  the  winter.  Additionally,  some 
important  indications  of  instability  (such 
as  major  slips  on  the  outslope  of  an 
embankment)  may  well  be  observable 
even  under  snow  cover.  In  the  absence - 
of  further  data,  OSM  believes  that  the 
value  of  such  observations  as  are 
possible  would  outweigh  the  burden  on 
the  operator,  particularly  since 
personnel  would  occasionally  be  on  site 
for  other  purposes  (e.g.,  water 
monitoring). 

OSM  is  also  not  convinced  that 
inspection  frequency  may  be  reduced 
during  the  summer  months,  even  in  a 
semiarid  climate.  Heavy  thunderstorms 
can  produce  high  peak  nmoffs,  which 
both  (1)  increase  the  potential  for 
erosion  damage  to  embankments  and  (2) 
lead  to  high  inflows  into  impoundments. 
Both  situations  can  threaten 
impoundment  embankments. 

For  the  reasons  discussed  above,  the 
Director  finds  that  North  Dakota's 
proposed  semiannual  inspections  are  no. 
less  effective  than  the  Federal 
regulations,  when  applied  to  incised 
impoundments  not  meeting  the  criteria 
of  30  CFR  77.216  and  not  in  hazardous 
locations,  and  is  approving  the  proposal 
insofar  as  it  applies  to  those 
impoundments.    -' 
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However,  the  Director  finds  the 
proposed  semiannual  inspections  to  be 
less  effective  than  the  Federal 
regulations  when  applied  to 
impoundments  that  are  not  incised,  and 
is  not  approving  the  proposal  insofar  as 
it  applies  to  those  impoundments.  The 
Director  is  requiring  that  North  Dakota 
further  amend  its  program  to  require 
quarterly  inspections  of  non-incised 
impoundments  which  do  not  meet  the 
criteria  of  30  CFR  77.216  and  are  not  in 
hazardous  locations. 

22.  Ground  Water  Monitoring 

At  NDAC  69-05.2-l&-14(3),  North 
Dakota  proposes  to  add  to  the 
monitoring  requirements:  (1)  That  the 
operator  review  ground  water 
monitoring  data  annually,  or  more 
frequently  if  so  required  by  PSC;  and  (2) 
any  changes  in  aquifers  are  to  be 
described  and  interpreted  in  the 
quarterly  monitoring  reports  as  to 
significance  and  possible  effect  on 
"water  supplies."  These  requirements 
would  be  in  addition  to  the  existing 
requirements  that  monitoring  data  be 
submitted  at  least  quarterly,  include 
analytical  results,  and  that  if  any 
analysis  indicates  noncompliance  with 
permit  conditions,  that  PSC  be  notified 
and  remedial  measures  be  undertaken. 

The  Federal  regulations  at  30  CFR 
816.41(c)  require  ground  water 
monitoring  data  to  be  submitted 
quarterly  and  monitoring  to  be 
conducted  in  accordance  with  the  plan 
approved  under  30  CFR  780.21  (i).  That 
regulation,  in  turn,  requires  the 
monitoring  plan  to  describe  how  the 
data  may  be  used  to  determine  the 
impacts  of  the  operation  on  the 
hydrologic  balance. 

Thus  the  North  Dakota  proposal  adds 
an  additional  yearly  data  review  to  the 
quarterly  reports  required  by  the 
Federal  rule.  The  Director  finds  that  this 
requirement  is  not  inconsistent  with  the 
Federal  requirement,  and  will  assist 
North  Dakota  in  its  enforcement  and 
permitting  tasks.  The  Federal  regulation 
requires  monitoring  data  be  used  to 
determine  effects  on  the  "hydrologic 
balance";  North  Dakota's  proposal 
would  require  that  the  quarterly  reports 
describe  changes  in  monitored  aquifers 
in  terms  of  their  effects  on  "water 
supplies."  However,  as  noted  above,  the 
existing  rule  requires  monitoring  data  to 
also  be  reviewed  to  see  if  it  indicates 
noncompliance  with  permit  conditions. 
Permit  conditions  would  include  the 
requirements  of  NDCC  38-14.1-24(8), 
which  requires  minimizing  disturbances 
to  the  prevailing  hydrologic  balance  and 
to  the  quality  and  quantity  of  water  in 
ground  water  systems.  Therefore,  the 


proposal  is  no  less  effective  than  the 
Federal  regulation. 

For  the  reasons  given  above,  the 
Director  is  approving  the  proposal. 

23.  Stream  Buffer  Zones 

North  Dakota  proposes  to  revise  the 
requirements  concerning  stream  buffer 
zones  at  NDAC  69-05.2-16-20.  The 
proposed  revisions  are  substantively  the 
same  as  the  Federal  regulation  at  30 
CFR  816.57(a),  except  that  North  Dakota 
proposes  to  retain  the  requirement  that 
PSC  consult  with  the  State  Engineer  and 
the  State  Department  of  Health  and 
Consolidated  Laboratories  (the  State 
regulatory  authority  under  the  Clean 
Water  Act]  prior  to  making  a  Hnding 
allowing  mining  within  a  buffer  zone. 
OSM  notes  that  coordination  with  other 
agencies  is  in  any  case  required  under 
NDAC  69-05.2-10-01(5),  which  is 
substantively  equivalent  to  30  CFR 
773.13(a)(3)(i). 

The  Director  finds  that  the  proposed 
revisions  are  no  less  effective  than  the 
Federal  rule  requirements,  and  will 
assist  in  the-administration  of  the  North 
Dakota  program,  and  is  therefore 
approving  the  proposed  revisions.  The 
Director  notes  that  the  proposal  adds 
the  requirement  that  PSC  find,  prior  to 
allowing  mining  operations  within  a 
buffer  zone,  that  the  activities  will  not 
cause  or  contribute  to  a  violation  of 
applicable  State  and  Federal  water 
quality  standards.  The  apprcval  of  this 
proposal  will  satisfy  the  requii^d 
program  amendment  at  30  CFR  934.16(j), 
imposed  as  a  result  of  a  rulemaking 
action  of  January  19, 1990  (55  FR  1813, 
1819);  therefore  this  an  endment 
requirement  will  be  renoved. 

24.  Night  Time  Blasting 

North  Dakota  proposes  to  revise 
NDAC  69-05.2-17-05(1)  by  adding  new 
language  at  subsection  (1)  and  deleting 
previously  approved  language  at 
subsections  (l)(a)  and  (l)(b). 

The  proposed  deletion  of  subsections 
(l)(a)  and  (l)(b)  would  remove  some 
specific  factors  PSC  is  required  to  use  in 
approving  night  time  blasting.  The 
Federal  requirements  at  30  CFR 
816.64(a)(2)  specify  only  one 
requirement  for  regulatory  approval  of 
night  time  blasting:  a  showing  that  the 
public  will  be  protected  from  adverse 
noise  and  other  impacts.  North  Dakota 
has  added  at  subsection  (1)  a 
substantively  equivalent  requirement. 
Thus  the  proposed  amendment  does  not 
render  the  North  Dakota  program  any 
less  effective  than  the  Federal 
regulation.  Therefore  the  Director  is 
approving  the  revisions. 


25.  Waste  Banks/Impoundments: 
Drawdown  After  Design  Storm 

North  Dakota  proposes  to  revise  a 
requirement,  at  NDAC  69-05.2-20-03(3). 
for  dams  and  embankments  constructed 
of  or  intended  to  impound  coal 
processing  waste.  The  existing  provision 
requires  that  the  structures  be  designed 
so  that  at  least  90  percent  of  the  water 
stored  during  the  design  event  will  be 
removed  within  a  ten-day  period.  The 
proposed  revision  would  change  this  to 
a  performance  standard,  so  that  for 
these  structures,  90  percent  of  the  stored 
water  must  be  removed  within  the  ten- 
day  period. 

The  Federal  regulations  at  30  CFR 
816.84(e]  require  that  these  structures  be 
designed  so  that  the  90  percent  can  be 
removed  within  10  days.  At  subsection 
(f),  the  regulation  additionally  requires 
that  the  90  percent  must  actually  be 
removed  within  the  10  days.  In  other 
words,  the  Federal  regulations  include 
both  a  design  standard  and  a 
performance  standard.  The  preamble  to 
the  Federal  regulation  states  explicitly 
that  these  two  paragraphs  (i.e.,  30  CFR 
816.84(e)  and  (f))  serve  two  distinct 
functions  (53  FR  43584. 43603  (October 
27, 1988)). 

The  existing  North  Dakota 
requirement  has  the  design  standard  but 
not  the  performance  standard.  The 
proposed  revision  would  reverse  this,  so 
that  North  Dakota's  requirement  would 
have  the  performance  standard  but  not 
the  design  standard. 

The  Director  is  approving  the 
proposed  revision,  but  is  requiring  North 
Dakota  (o  further  amend  its  rule  to 
include  a  design  standard  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  816.B4(e). 

26.  Revegetation  Success  Standards 

The  North  Dakota  program  includes 
both  rules  specifying  general 
requirements  for  determining 
revpgetation  success,  at  NDAC  69-05.2- 
22-07,  and  a  revegetation  policy 
document  specifying  detailed  standards, 
titled  "Standards  for  Evaluation  of 
Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Postmining  Vegetation  Assessments" 
(dated  June  1988)  (hereinafter, 
"Revegetation  Guidelines").  North 
Dakota  proposes  to  revise  NDAC  69- 
05.2-22-07(4)  as  described  below. 

a.  At  subsection  (4)(e)  of  NDAC  69- 
05.2-22-07,  regarding  woodlands  and 
woodland-type  fish  and  wildlife  habitat, 
North  Dakota  proposes  to  change  the 
period  for  which  at  least  80  percent  of 
the  counted  stems  must  be  in  place  from 
"eight  growing  seasons"  to  "six  years. " 
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At  subsection  (4)(f).  regarding 
shelterbelts.  North  Dakota  is  proposing 
revisions  to  add  health  and  time-in- 
place  requirements  for  the  stems  to  be 
counted  toward  revegetation  success. 
The  proposed  changes  are  substantively 
the  same  as  the  Federal  requirements  at 
30  CFR  816.116(b)(3){ii).  Therefore,  the 
Director  is  approving  the  proposed 
revisions.  However,  as  noted  in  previous 
rulemakings  on  March  10, 1989  (54  FR 
10141. 10145)  and  January  19, 1990  (55  FR 
1813. 1817),  North  Dakota's  Revegetation 
Guidelines  have  not  been  revised  and 
are  less  effective  than  the  Federal 
regulations. 

The  Director  notes  that  the  proposed 
changes  satisfy,  in  part,  required 
program  amendments  at  30  CFR 
934.16(b)  and  (f)  that  resulted  from  a 
March  10. 1989  (54  FR  10141. 10145) 
rulemaking  action.  Therefore,  the 
Director  is  modifying  the  requirements 
at  30  CFR  934.16(b)  and  (f)  to  remove  the 
references  to  the  North  Dakota  rules. 

b.  At  subsection  (4)(e)  of  NDAC  69- 
05.2-22-07.  North  Dakota  proposes  to 
change  the  period  for  which 
revegetation  success  standards  must  be 
met  from  the  last  year  of  the 
responsibility  period  to  the  last  two 
years  of  the  responsibility  period;  this 
subsection  applies  to  woodlands  and 
woodland-type  fish  and  wildlife  habitat. 
At  subsection  (4)(f).  North  Dakota  is 
proposing  the  same  requirement  for 
shelterbelts,  and  at  subsections  (4)(g) 
and  I4)(h),  for  the  remaining  fish  and 
wildlife  habitat  types.  The  proposed 
changes  are  substantively  the  same  as 
the  Federal  requirements  at  30  CFR 
816.116(c)(3).  Therefore,  the  Director  is 
approving  the  proposed  revisions. 
However,  as  noted  in  previous 
rulemakings  on  March  10. 1989  (54  FR 
10141. 10145)  and  January  19, 1990  (55  FR 
1813, 1817),  North  Dakota's  Revegetation 
Guidelines  have  not  been  revised  and 
are  less  effective  than  the  Federal 
regulations. 

The  Director  notes  that  the  proposed 
changes  satisfy,  in  part,  the  required 
program  amendment  at  30  CFR  934.16(e) 
that  resulted  from  a  March  10, 1989  (54 
FR  10141, 10145)  rulemaking  action. 
Therefore,  the  Director  is  modifying  the 
requirement  at  30  CFR  934.16(e)  to 
remove  the  references  to  the  North 
Dakota  rules. 

c.  At  subsection  (4)(i)  of  NDAC  6^ 
05.2-22-07,  North  Dakota  is  proposing  to 
revise  the  success  standards  for 
previously  mined  areas  by  deleting  the 
phrase  "that  were  not  reclaimed  to  the 
requirements  of  this  chapter,"  and  by 
adding  the  requirement  that  "any 
reclamation  requirements  in  effect  when 
the  areas  were  mined  must  be  met." 
Thus  the  proposed  rule  would  read: 


"For  previously  mined  areas,  any 
reclamation  requirements  in  effect  when  the 
areas  were  mined  must  be  met.  In  addition, 
the  ground  cover  *  *  *  must  not  be  less  than 
can  be  supported  by  the  best 
available  *  '  '  material,  nor  less  than  the 
ground  cover  existing  before  redisturbance. 
Adequate  measures  must  be  in  place  to 
control  erosion  *  *  *." 

The  North  Dakota  program  has  no 
separate  definition  of  "previously  mined 
area"  that  limits  the  term  to  apply  only 
to  those  lands  mined  prior  to  SMCRA. 
Thus  the  rule,  as  proposed,  would 
require  that  for  areas  redisturbed  by 
surface  coal  mining  operations,  even  if 
the  original  mining  and  reclamation  was 
conducted  under  SMCRA,  the 
revegetation  standards  in  effect  at  the 
time  of  that  original  mining  must  be  met. 
plus  the  standards  in  the  existing  rule 
for  ground  cover  and^erosion  control. 

The  Federal  regulations  at  30  CFR 
816.116(b)(5)  require  that,  for  "areas 
previously  disturbed  by  mining  and  not 
reclaimed  to  the  requirements  of  [the 
permanent  program  performance 
standards  at  30  CFR  subchapter  K]".  the 
ground  cover  must  be  at  least  as  great 
as  that  which  existed  prior  to 
redisturbance  and  must  also  be 
adequate  to  control  erosion. 

Regarding  the  proposed  addition, 
North  Dakota  regulated  surface  coal 
mining  and  reclamation  operations,  to 
some  extent,  as  early  as  1969.  Areas 
mined  between  that  date  and  the  date  of 
SMCRA  were  required  to  meet  some 
reclamation  requirements,  including 
some  revegetation  requirements. 
Therefore,  the  proposal  to  add  the  pre- 
SMCRA  North  Dakota  reclamation 
requirements  when  the  areas  are 
redisturbed  would  impose  additional 
revegetation  requirements  to  the  ground- 
cover  requirement  present  in  the  Federal 
regulation:  these  additional 
requirements  in  some  cases  include 
productivity  standards  or  tree  planting 
requirements.  When  applied  to  sites 
mined  prior  to  SMCRA.  then,  this 
proposed  addition  would  impose 
additional  requirements  beyond  those  in 
the  Federal  regulation  at  30  CFR 
816.116(b)(5). 

However,  North  Dakota's  proposed 
deletion,  by  removing  the  phrase 
limiting  this  subsection  to  sites  not 
reclaimed  to  the  requirements  of  the 
North  Dakota  program  under  SMCRA, 
would  apply  this  subsection  to  sites 
mined  and  reclaimed  under  SMCRA. 
Thus  the  proposal  would  limit 
reclamation  requirements  for  those  sites, 
when  mined  and  reclaimed  for  a  second 
time  under  SMCRA,  to  the  requirements 
in  effect  when  the  initial  post-SMCRA 
reclamation  occurred.  For  example,  this 
proposal  would  allow  a  site  mined  and 


reclaimed  under  the  North  Dakota 
program  in  1983,  then  remined  in  1996.  to 
meet  the  revegetation  success  standards 
of  1983.  If  the  revegetation  success 
standards  are  made  more  stringent  in 
the  interim,  this  proposal  would  allow 
the  more  stringent  standards  to  be 
bypassed,  since  reclamation  would  be 
conducted  according  to  the  less 
stringent  1983  standards. 

In  contrast,  the  Federal  revegetation 
success  standards  at  30  CFR  816.116(b) 
require  sites  mined  for  a  second  time 
under  SMCRA  to  be  reclaimed  to  the  full 
standards  of  pastureland.  cropland,  etc., 
that  would  be  in  effect  at  the  time  of  the 
second  operation.  "The  Federal 
regulations  allow  a  waiver  of  full 
contemporary  reclamation  standards 
only  if  the  area  was  previously  mined 
and  not  reclaimed  to  SMCRA 
requirements.  Thus  the  proposed 
deletion  would  render  the  North  Dakota^ 
program  less  effective  than  the  Federal 
regulations. 

Therefore  the  Director  finds  that  the 
proposed  addition  of  new  language  at 
subsection  (4)(i)  of  NDAC  69-05.2-22-07. 
if  limited  to  sites  not  reclaimed  to  the 
requirements  of  SMCRA.  would  provide 
for  additional  reclamation  requirements 
beyond  those  required  in  the  Federal 
regulations.  The  Federal  regulations  at 
30  CFR  730.11(b)  provide  that  State 
regulations  which  provide  for  more 
stringent  environmental  controls  are  not 
inconsistent  with  the  Federal 
requirements.  Therefore  the  Director  is 
approving  this  proposed  addition.     ' 

However,  for  the  reasons  stated 
above,  the  Director  finds  that  the 
proposed  deletion  of  the  phrase  "that 
were  not  reclaimed  to  the  requirements 
of  this  chapter"  would  render  the  North 
Dakota  program  less  effective  than  the 
Federal  requirements;  he  is  therefore  not 
approving  the  proposed  deletion. 

27.  Roads 

North  Dakota  proposes  a  major 
revision  of  NDAC  Chapter  6»-05.2-24-01 
through  -06.  The  proposal  would  delete 
the  entire  text  of  those  sections,  and  add 
new  text  at  sections  -01  and  -03 
(sections  -02,  -04,  -05.  and  -06  would  be 
repealed).  In  general,  this  propsoed 
revision  parallels  OSM's  revision  of 
road  performance  standards  at  30  CFR 
816.150  and  816.151  (48  FR  22110,  22122- 
22124  (May  16, 1983);  and  53  FR  45190, 
45210^5214  (November  8. 1988)).  With 
the  following  exception,  the  proposed 
revisions  are  substantively  the  same  as 
the  Federal  regulations,  and  are 
addressed  in  Finding  No.  1. 

At  69-05.2-24-01(3),  North  Dakota 
proposes  road  design  requirements  that 
are  substantively  the  same  as  the 
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Federal  requiremepts  at  30  CFR 
816.150(c),  except  that  the  proposal 
omits  the  Federal  introductory  phrase 
"to  ensure  environmental  protection 
appropriate  for  their  planned  duration 
and  use,  including  consideration  of  the 
type  and  size  of  equipment 
used,  *  *  *".  However,  the  proposal 
requires  (as  does  the  Federal  regulation) 
that  road  designs  be  in  accordance  with 
current,  prudent,  engineering  practices 
and  any  design  criteria  established  by 
the  regulatory  authority.  The  planned 
duration  and  use  of  the  road  and  the 
equipment  that  will  be  using  the  road 
are  factors  that  must  be  taken  into 
account  in  any  road  design  reflecting 
prudent  engineering  practices. 
Additionally,  PSC  would  be  given  the 
authority  to  require  additional  design 
standards,  if  needed,  on  a  case-by-case 
basis.  Therefore,  North  Dakota's 
proposal  meets  the  intent  of  and  is  no 
less  effective  than  the  Federal 
requirement,  and  the  Director  is 
approving  the  proposed  revision. 

28.  Prime  Farmland  Productivity 
Restoration 

At  NDAC  69-05.2-26-05(3),  North 
Dakota  proposes  to  add  requirements 
concerning  the  restoration  of  the 
productivity  of  prime  farmlands. 

a.  North  Dakota  proposes,  at 
subsection  (3](b]  of  NDAC  69-05.2-26- 
05(3),  provisions  regarding  measurement 
of  productivity  that  are  the  same  as  the 
Federal  requirements  at  823.15(b)(2), 
except  that  the  proposal  does  not 
include  the  Federal  requirements  that 
the  sampling  technique  employ  a  90 
percent  or  greater  statistical  confidence 
level  and  that  the  sampling  methodology 
be  approved  in  consultation  with  the 
U.S.  Soil  Conservation  Service  (SCS). 
However,  the  requirement  for  statistical 
confidence  is  present  in  North  Dakota's 
general  rule  on  revegetation  success, 
NDAC  69-05.2-22-07(3)(c),  which  does 
require  that  a  90  percent  statistical 
conHdence  level  be  employed  for  prime 
farmland.  Therefore,  the  North  Dakota 
program  as  proposed  is  no  less  effective 
than  the  Federal  regulations  in  this 
regard. 

Regarding  the  requirement  for 
sampling  methodology.  North  Dakota's 
approved  methodologies  for  measuring 
productivity  are  contained  in  the 
Revegetation  Guidelines.  However, 
North  Dakota  has  provided  no 
documentation  that  these  methodologies 
were  approved  in  consultation  with  the 
SCS.  Without  SCS  consultation  on  the 
measurement  methodologies,  the 
proposal  is  less  effective  than  the 
Federal  requirements.  The  Director  is 
approving  the  p^posal,  but  is  requiring 
that  North  Dakota  further  amend  its 


Revegetation  Guidelines  to  provide 
documentation  of  SCS  consultation  on 
the  approved  methods  for  measuring 
productivity  on  prime  farmlands. 

b.  At  NDAC  69-05.2-26-05(3)(g),  North 
Dakota  proposes  a  provision  stating  that 
crop  yield  standards  for  nomined  prime 
farmland  must  be  determined  by  the 
methods  in  the  Revegetation  Guidelines, 
or  by  other  methods  approved  by  PSC 
and  OSM. 

The  Federal  regulations  at  30  CFR 
823.15(b)(7)  require  that  the  yield 
standard  be  obtained  from 
representative  local  farms,  with 
concurrence  by  the  SCS,  or  by  average 
county  yields  adjusted  by  the  SCS  to 
account  for  the  difference  between 
nonmined  prime  farmlands  and  all  other 
soils  reflected  in  the  county  average. 

The  North  Dakota  Revegetation 
Guidelines  specify  two  methods  for 
determining  yield  standards:  reference 
area  yields  adjusted  by  applying  SCS 
productivity  indices,  or  SCS  county  soil 
survey  yield  data  in  conjunction  with 
the  productivity  indices.  The 
Revegetation  Guidelines  provide  no 
documentation  of  SCS  concurrence  with 
the  jrield  determination  methods.  With 
SCS  concurrence  on  the  yield  standards, 
the  North  Dakota  proposal  is  less 
ei^ective  than  the  Federal  requirements 
at  30  CFR  823.15(b)(7).  The  Director  is 
approving  the  proposed  revision  to 
NDAC  69-O5.2-26-05(3)(g),  but  is 
requiring  North  Dakota  to  further  amend 
the  Revegetation  Guidelines  to  provide 
documentation  of  SCS  concurrence  with 
the  methods  in  the  Revegetation 
Guidelines  for  determining  the  yield 
standard. 

The  proposed  provision  that  other 
productivity  measurement  methods 
(besides  those  specified  in  the 
Revegetation  Guidelines)  may  be  used, 
with  PSC  and  OSM  approval,  has  no 
counterpart  in  the  Federal  requirement. 
The  Director  finds  that  it  is  not 
inconsistent  with  the  Federal 
requirements.  However,  the  Director 
notes  that  other  methods  may  be 
approved  by  OSM  only  through  the 
program  amendment  process.  With  this 
proviso,  the  Director  is  approving  the 
proposed  provision. 

29.  Individiipl  Civil  Penalties 

a.  North  Dakota  proposes  to  add  a 
new  rule,  NDAC  69-05.2-2a-16,  that 
would  allow  PSC,  where  appropriate,  to 
assess  individual  civil  penalties  (ICP's) 
in  accordance  with  NDCC  38-14.1-32(8). 
The  referenced  statutory  provision 
provides  that  whenever  a  corporate 
permittee  violates  a  permit  condition  or 
fails  or  refuses  to  comply  with 
enforcement  orders  issued  by  PSC  under 
NDCC  3^14.1-28  or  any  order 


incorporated  in  a  final  decision  issued 
by  PSC  (except  orders  for  payment  of 
penalties),  any  director,  officer,  or  agent 
of  the  corporation  who  willfully  and 
knowingly  authorized  or  carried  out 
such  violation,  failure,  or  refusal,  is 
subject  to  the  same  criminal  and  civil 
penalties  that  may  be  assessed  against 
the  corporate  permittee  pursuant  to 
NDCC  38-14.1-32(1)  and  (3).  North 
Dakota  is  also  proposing  to  add,  at 
NDAC  69-05.2-01-02(121),  a  definition  of 
"violation,  failure,  or  refusal."  The 
proposed  definition  defines  "violation" 
to  mean  a  violation  of  a  condition  of  a 
permit  issued  by  PSC.  In  addition,  the 
proposed  definition  defines  "failure  or 
refusal"  to  mean  failure  or  refusal  to 
comply  with  any  enforcement  orders 
issued  by  PSC  under  NDCC  3»-14.1-28 
or  with  any  order  incorporated  in  a  final 
decision  issued  by  PSC  under  NDCC 
Chapter  38-14.1  (except  orders  requiring 
payment  of  penalties). 

As  discussed  in  Finding  No.  3c  in  the 
North  Dakota  program,  coal  exploration 
is  regulated  not  by  PSC,  but  by  the  State 
Industrial  Commission  (IC),  under 
statutory  and  regulatory  authorities 
different  from  those  that  govern  the 
PSC's  regulation  of  surface  coal  mining 
and  reclamation  operations.  Thus,  since 
the  North  Dakota  proposal  regarding 
ICP's  is  limited  to  activities  regulated  by 
PSC  under  NDCC  Chapter  38-14.1,  the 
proposed  addiUon  of  NDAC  60-05.2-28- 
16,  along  with  the  proposed  definition  of 
"violation,  failure  or  refusal"  at  NDAC 
69-05.2-01-02(121),  have  no  application 
to  the  coal  exploration  program  in  North 
Dakota. 

North  Dakota's  coal  exploration 
program,  at  NDCC  38-12.1-08(1).  does 
provide  for  the  assessment  of  civil 
penalties  against  any  person  who 
violates  the  requirements  of  the  coal 
exploration  program  or  any  permit 
condition  or  regulation  implementing  the 
program.  However,  the  North  Dakota 
coal  exploration  program  does  not 
provide  for  the  assessment  of  ICFs 
against  the  directors,  officers,  or  agents 
of  corporate  permittees  under  any   . 
circumstances. 

The  State's  proposal  regarding  ICFs  is 
substantively  similar  to  the  Federal 
regulations  at  30  CFR  Part  846.  However, 
the  Federal  provisions  for  the 
assessment  of  ICP's  apply  to  coal 
exploration  activities  as  well  as  surface 
coal  mining  and  reclamation  operations. 
In  contrast,  the  North  Dakota  proposal 
would  only  allow  for  ICFs  to  be  issued 
for  violations,  failures,  or  refusals 
regarding  the  surface  coal  mining 
program;  violations,  failures,  or  refusals 
regarding  the  coal  exploration  program 
are  not  included.  This  renders  the  North 
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Dakota  proposal  less  effective  than  the 
Federal  requirements. 

In  approving  the  North  E>akota 
program  (45  FR  82214,  82226  (December 
15.  I960))  the  Secretary  noted  that  the 
inspection  and  enforcement  authority 
for  the  coal  exploration  program  (NDAC 
43-02-01-17  and  43-02-01-05)  was 
significantly  less  extensive  than  the 
Federal  regulations.  North  Dakota 
indicated  at  that  time  that  the  provisions 
for  inspection,  enforcement,  penalties, 
and  sanctions  in  30  CFR  Parts  840. 842, 
843,  and  845  and  43  CFR  part  4  would  be 
made  applicable  to  coal  exploration 
permits  by  specific  pre-issuancc  permit 
conditions,  and  the  North  Dakota 
program  was  approved  on  that  basis. 
Since  OSM  had  not  yet  promulgated  the 
regulations  governing  ICP's  at  30  CFR 
Part  846.  those  provisions  were  not 
included  in  this  understanding  in  the 
program  ap;»'ovaL 

For  the  reasons  above,  the  Director 
Rnds  the  proposed  new  rule  and  new 
definition  to  be  no  less  effective  than  the 
Federal  requirements  when  applied  to 
the  North  Dakota  surface  coal  mining 
program,  and  is  approving  them. 
However,  he  is  requiring  North  Dakota 
to  further  amend  its  program  to  provide 
for  ICFs  under  the  North  Dakota  coal 
exploration  program  in  a  manner  no  less 
effective  than  the  Federal  requirements 
at  30  CFR  Part  846. 

b.  Although  the  State's  proposal  at 
NDAC  69-05.2-2a-16  does  not 
specifically  address  how  the  regulatory 
authority  is  to  determine  the  amount  of 
any  particular  ICP.  it  does  refer  to  the 
statutory  provision  at  NDCC  38-14.1-32. 
This  statutory  provision  does  provide  a 
method  for  determination  of  the  amount 
of  civil  penalties.  Subsection  (1)  of 
NDCC  38-14.1-32  requires  the  State 
regulatory  authority,  in  determining  the 
amount  of  a  civil  penalty,  to  consider 
the  seriousness  of  the  violation,  the 
permittee's  history  of  violations  at  the 
site,  permittee  negligence,  and 
demonstrated  good  faith  of  the  operator 
in  abating  the  violation.  Penalties  are 
limited  to  $10,000  per  day. 

The  Federal  regulations  at  30  CFR 
846.14  require  that  the  amount  of  ICP's 
be  based  on  the  criteria  of  Section  518(a) 
of  the  Act  (history  of  violations, 
seriousness,  negligence,  and  good  faith). 
The  Federal  regulation  modrBes  these 
somewhat:  the  history  to  be  considered 
is  not  the  history  of  the  permittee  at  the 
site,  but  rather  the  individual's  history  of 
authorizing,  ordering,  or  carrying  out 
violations,  failures,  and  refusals  at  the 
site;  serioosness  may  inchide  the  cost  of 
reclamation,  as  well  as  environmental 
harm  and  public  hazard;  and  good  faith 
is  limited  to  the  efforts  of  the  individual 
to  achieve  rapid  compliance  after  the 


notice  of  proposed  ICP.  The  amount  of 
an  ICP  is  limited  to  $5000  per  day. 
Thus  the  North  Dakota  proposed 
differs  in  some  respects  from  the  Federal 
regulations.  Section  518(i)  of  SMCRA 
requires  State  programs  to  have  the 
same  or  similar  procedural  requiren^ents 
for  establishing  civil  and  criminal 
penalties.  However,  the  District  Court 
for  the  District  of  Columbia  ruled  in  In 
re:  Permanent  Surface  Mining 
Regulation  Litigation,  Civil  Action  No. 
79-1144  (D.D.C.  February  26, 1960)  that 
States  need  not  adopt  identical  methods 
for  assessing  penalties,  so  long  as  the 
four  criteria  enumerated  in  Section 
518(a)  of  SMCRA  are  incorporated.  The 
Director  finds  that  the  North  Dakota 
proposal  is  consistent  with  this 
standard,  and  is  approving  the  proposal. 

c.  Neither  proposed  NDAC  69-05.2- 
2ft-16  nor  the  referenced  statutory 
provision  at  NDCC  38-14.1-32  contains 
a  provision  equivalent  to  the  Federal 
provision  at  30  CFR  846.12(b),  that 
specifies  that  OSM  will  not  assess  an 
ICP  until  a  cessation  order  has  been 
issued  and  the  cessation  order  remains 
unabated  for  30  days. 

The  Dn^ctor  notes  that  under  both  the 
proposed  North  Dakota  rule  and  the 
Federal  rule,  issuance  of  an  ICP  is 
discretionary;  the  regulatory  authority  is 
empowered,  but  not  required,  to  assess 
ICP's.  In  conducting  oversight  of  State 
programs,  OSM  reviews,  among  other 
things,  a  State's  record  in  assessing 
ICP's.  North  Dakota's  proposal  would 
allow  the  assessment  of  ICP's  in  more 
instances  that  does  the  Federal 
regulation,  and  thus  may  be 
implemented  in  a  manner  more  stringent 
than  the  Federal  regulation.  Therefore, 
the  Director  finds  that  the  lack  of  this 
provision  does  not  render  the  North 
Dakota  proposal  any  less  effective  than 
the  federal  requirements,  and  may  make 
the  North  Dakota  proposal  more 
stringent  than  the  Federal  regulation. 
Therefore  the  Director  is  approving  the 
proposal. 

d.  North  Dakota's  proposed  rule  at 
NDAC  69-05.2-2&-16  also  requires 
notice  and  service  requirements 
substantively  the  same  as  the  Federal 
requirements  at  30  CFR  846.17  (a)  and 
(c).  except  that  the  proposed  North 
Dakota  rule  would  require  the  notice  of 
proposed  ICP  to  include  notice  of 
opportunity  for  formal  review  of  the 
penalty.  The  Director  finds  that  this 
additional  requirement  is  not 
inconsistent  with  fte  Federal 
regulations.  The  Dn^ctor.  by  policy, 
requires  a  similar  notice  to  be  included 
in  ICP's  issued  by  OSM  (see  Directive 
INE-40,  dated  March  1, 1990). 

e.  North  Dakota  proposes  to  add  a 
new  rule  at  NDAC  69-05.2-28-18  rtiat 


specifies  the  requh'ements  for  the 
payment  of  ICFs.  The  proposal  is 
substantively  the  same  as  the  Federal 
requirements  at  30  CFR  846.18  (a)-(c). 
with  the  following  exception.  TTie 
Federal  regulation  allows  that,  when  an 
abatement  plan  has  been  agreed  upon, 
the  individual  assessed  an  ICP  may 
postpone  payment  until  receiving  a  final 
order  (stating  that  payment  is  due  on  the 
date  of  the  final  order)  or  until  the  ICP 
has  been  withdrawn.  The  corresponding 
North  Dakota  proposed  provision  allows 
postponement  until  a  final  order  is 
issued  or  until  the  penalty  is  withdrawn; 
it  does  not  specify  that  payment  is  due 
on  the  date  of  the  final  order.  By  letter 
dated  April  18. 1991  (Administrative 
Record  No.  ND-L-20).  North  Dakota 
stated  its  intent  to  interpret  the 
proposed  rule  as  requiring  that  payment 
is  due  on  the  date  of  the  final  order. 
With  this  understanding,  the  Director 
finds  the  proposal  to  be  no  less  effective 
than  the  federal  requirements,  and  is 
approving  the  proposal. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public  comment 
on  the  proposed  amendment  and 
provided  opportunity  for  a  public 
hearing.  No  comments  were  received, 
and  the  scheduled  public  hearing  was 
not  held  because  no  one  requested  an 
opportunity  to  provide  testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll),  OSM  solicited 
comments  from  various  Federal 
agencies  with  an  actual  or  potential' 
interest  in  the  North  Dakota  program. 

By  btterdated  January  18. 1991 
(Adiministrative  Record  No.  ND-L-12). 
the  Bureau  of  Indian  Affairs  responded 
that  it  had  no  comments.  By  letter  dated 
January  16, 1991  (Administrative  Record 
No.  ND-L-11),  the  Army  Corps  of 
Engineers  responded  that  it  found  the 
proposed  amendment  satisfactory.  By 
letter  dated  January  14. 1991 
(Administrative  Record  No.  ND-L-09). 
the  Bureau  of  Reclamation  responded 
that  it  had  no  comment. 

By  letter  dated  February  4. 199i 
(Administrative  Record  No.  ND-L-14). 
the  U.S.  Soil  Conservation  Service 
(North  Dakota  State  Conservationist) 
responded  that  it  had  no  comment. 

By  letter  dated  January  29, 1991 
(Administrative-Record  No.  ND-L-IO). 
the  U.S.  Fish  &  WfldKfe  Service 
responded  diat  it  had  no  substantive 
comments.  The  letter  correctly  identified 
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the  amendment  number  and  date  of 
request  for  comments,  but  incorrectly 
stated  that  the  proposed  amendment 
dealt  with  perm<t  rescission  and 
termination  of  jurisdiction,  apparently 
the  result  of  misreading  North  Dakota's 
cover  letter  to  the  amendment. 

By  letter  dated  March  25, 1991 
(Administrative  Record  No.  ND-L-19), 
the  Mine  Safety  and  Health 
Administration  (MSHA)  responded  that 
it  found  no  conflicts  with  MSHA 
regulations.  MSHA  did  identify  one 
conflict  between  the  proposed 
amendment  and  MSHA's  design 
guidelines.  MSHA  directed  the  conunent 
at  NDAC  e9-05.2-16-09(17)(a)i  which 
was  not  proposed  for  revision;  however, 
the  comment  also  pertains  to  a  proposed 
addition  at  NDAC  6»-05.2-2(M)3(l)(d). 
MSHA  commented  that  MSHA's 
regulations  do  not  specify  a  design 
precipitation  event  for  spillway 
capacities  for  dams  classified  as  high 
hazard  (presumably,  those  meeting  the 
criterion  at  30  CFR  77.216(a)(3)). 
However,  MSHA's  design  guidelines  for 
these  dams  would  specify  that  spillway 
capacity  be  designed  for  the  Probable 
Maximum  Flood.  Further,  MSHA 
commented  that  it  believes  that  current, 
prudent  engineering  practice  requires 
use  of  the  Probable  Maximum  Flood  as 
the  design  precipitation  event  for  these 
dams. 

The  Director  has  reviewed  the 
existing  and  proposed  North  Dakota 
provisions  cited  above,  and  fmds  that 
they  are  substantively  the  same  as 
OSM's  regulatory  requirements.  The 
Federal  regulations  at  30  CFR 
816.49(a)(8)(ii)(A)  and  816.84(b)(2) 
require  impoundments  meeting  the 
criteria  of  216.77(a]  to  be  designed  for  a 
100-year  6-hour  event;  if  constructed  of 
or  impounding  coal  mine  waste,  the 
design  event  is  the  probable  maximum 
precipitation  of  a  d-hoiu*  event.  The 
North  Dakota  provisions  specify  these 
same  design  precipitation  events.  The 
Director  does  not  have  the  authority  to 
require  standards  in  excess  of  the 
Federal  regulations  that  implement 
SMCRA. 

However,  the  Director  notes  that 
under  NDAC  69-05.2-09-09(l)(h),  the 
plan  for  each  impoundment  must  be 
certified  as  meeting  current,  prudent 
engineering  practices.  The  Director  will 
forward  MSHA's  comment  to  the  PSC, 
so  that  PSC  can  consider  the  comment 
in  its  review  of  impoundment  designs. 

State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHPj 
Comments 

As  required  by  30  CFR  732.17(h)(4), 
OSM  provided  the  proposed  amendment 


to  the  SHPO  and  the  ACHP  for 
comment.  As  discussed  in  Finding  No. 
3b  of  this  notice,  the  amendment  did 
contain  minor  revisions  to  the  deflnition 
of  "historic  lands."  By  notation  dated 
January  3, 1991  (Administrative  Record 
No.  ND-L-15],  the  State  Historic 
Preservation  Officer  responded  that  the 
amendment  would  have  no  effect  on 
significant  cultural  resources.  No 
response  was  received  from  the  ACHP. 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Under  30  CFR  732.17(h)(ll).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.] 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.). 

North  Dakota  did  not  propose  in  this 
amendment  any  revisions  to  its  program 
that  relate  to  air  or  water  quality 
standards.  However,  EPA's  Regional 
and  Headquarters  offices  were  afforded 
opportunity  to  conunent  on  this 
amendment. 

By  letter  dated  February  8, 1991 
(Administrative  Record  No.  ND-L-13), 
EPA's  Region  VIII  responded  that  it  had 
no  comments.  No  response  was  received 
from  EPA's  Headquarters  office. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  the  exceptions 
and  additional  requirements  noted 
below.  North  Dakota's  proposed 
program  amendment  as  submitted 
November  20, 1990  and  clarified  on 
April  18, 1991. 

As  discussed  in  Finding  No.  21,  the 
Director  is  not  approving  NDAC  69- 
05.2-16-09(20)  to  the  extent  that  it 
allows  less  than  quarterly  inspections  of 
impoundments  which  are  not  incised 
and  do  not  meet  the  criteria  of  30  CFR 
77.216  and  are  not  located  in  hazardous 
locations;  as  discussed  in  Finding  No. 
26c,  the  Director  is  not  approving  the 
proposed  deletion  of  the  phrase  "that 
were  not  reclaimed  to  the  requirements 
of  this  chapter"  at  NDAC  6»-05.2-22- 
.07(4)(i). 

The  Director  is  requiring  the  following 
program  amendments  at  30  CFR  934.16: 
as  discussed  in  Finding  No.  3c,  a 
definition  of  the  term  "road"  within  the 
coal  exploration  program;  as  discussed 
in  Finding  No.  6b,  fiu-ther  revision  of 
NDAC  69-05.2-06-02(3)  to  require 
information  in  permit  applications  on  all 
types  of  violation  notices;  as  discussed 
in  Finding  No.  9c,  further  revision  of 
NDAC  69-05.2-08-15(3)(a)  regarding 


submission  of  site-speciHc  fish  and 
wildlife  resource  information  when 
state-listed  or  proposed  listed  species 
may  be  present;  as  discussed  in  Finding 
No.  10a,  further  revision  of  NDAC  69- 
05.2-09-06  to  require  that  the  plans,  etc., 
for  transportation  facilities  other  than 
roads  demonstrate  compliance  with 
NDAC  69-05.2-24-08;  as  discussed  in 
Finding  No.  lie,  further  revision  to 
NDAC  69-05.2-09-09(2](e)  or  other 
revision  to  include  stability 
requirements  for  small  and 
nonhazardous  impoundments;  as 
discussed  in  Finding  No.  13a,  revision  to 
NDAC  69-05.2-10-03(1),  to  require 
permit  denial  for  violations  of,  or 
delinquent  civil  penalties  under,  any 
Federal  or  State  program  under  SMCRA, 
without  temporal  limitation:  as 
discussed  in  Finding  13c,  revision  of 
NDAC  69-05.2-10-03(4)  to  require  that 
all  violations  of  Federal  and  all  State 
programs  under  the  Act  be  considered 
for  patterns  of  violations;  as  discussed 
at  Finding  13d.  revision  of  NDAC  6»- 
05.2-ll-02(5)(d)  to  correct  the  cross- 
reference  to  the  recodified  subsection  (6) 
of  NDAC  69-05.2-10-03;  as  discussed  in 
Finding  No.  17b,  further  revision  to 
NDAC  69-05.2-13-08(3)  to  prohibit 
mining  operations  from  resulting  in  the 
unlawful  taking  of  bald  or  golden  eagles, 
nests,  or  eggs,  and  specifying  that  the 
North  Dakota  program  shall  not 
authorize  the  taking  of  bald  or  golden 
eagles,  nests,  or  eggs  in  violation  of  the 
Bald  Eagle  Protection  Act;  as  discussed 
in  Finding  No.  21,  revision  of  NDAC  69- 
05.2-16-09(20)  to  require  quarterly 
inspections  of  impoundments  which  are 
not  incised  and  which  do  not  meet  the 
size/hazard  criteria;  as  discussed  in 
Finding  No.  25,  further  revision  to  NDAC 
69-05.2-20-03(3)  or  other  revision  to 
require  a  drawdown  design  requirement 
no  less  effective  than  30  CFR  816.84(e); 
as  discussed  in  Finding  No.  28a,  further 
revision  to  the  Revegetation  Guidelines 
to  provide  documentation  of  SCS 
consultation  on  the  approved 
methodologies  for  measuring 
productivity  on  prime  farmlands;  as 
discussed  in  Finding  No.  28b,  further 
revision  to  the  Revegetation  Guidelines 
to  document  SCS  concurrence  with  the 
approved  methods  for  determining  yield 
standards  for  prime  farmlands;  as 
discussed  in  Finding  No.  29a,  further 
revision  of  the  program  to  make 
violations,  failures,  and  refusals  under 
the  coal  exploration  part  of  the  program 
also  subject  to  individual  civil  penalties. 

Director's  decisions  on  previously- 
required  amendments:  as  discussed  in 
Finding  No.  7a,  the  requirements  of  30 
CFR  934.16(k)  have  been  satisfied,  and 
the  Director  will  remove  the 
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requirement:  as  discussed  in  Finding  No. 
23.  the  requirements  of  30  CFR  934.16(j) 
have  been  satisfied,  and  the  Director 
will  remove  the  requirement;  and  as 
discQssed  m  Finding  Nos.  26a  and  26b. 
the  requirements  of  30  CFR  934.16[b).  (e). 
and  (f)  hav^  been  partially  satisfied  by 
this  revision  of  the  State  rules,  and  the 
-required  amendments  will  be  revised  to 
remove  that  requirement. 

The  Federal  regulations  at  30  CFR 
Part  934  codifying  decisions  concerning 
the  North  Dakota  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary  of  the 
Interior.  Federal  regulations  at  30  CFR 
732.'I7(a)  require  that  any  alteration  of 
an  approved  State  program  must  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
State  programs.  Thus,  any  changes  to 
the  State  program  are  not  enforceable 
by  the  State  as  part  of  the  approved 
State  program  until  approved  by  the 
Director.  In  the  oversight  of  the  North 
Dakota  program,  the  Director  will 
recognize  only  statutes,  regulations,  and 
other  materials  approved  by  the 
Director,  together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  North  Dakota  of  only 
such  provisions.  | 

VL  Ptooadural  Detenninatioas ' 

National  EnviiVamental  Policy  Act 

Pursuant  to  Section  702(d)  of  SMCRA. 
30  U.S.C.  1292(d).  no  environmental 
impact  statement  need  be  prepared  on 
this  rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  fuly  12. 1984,  the  Office  o 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  Sections  3. 4, 7, 
and  8  of  Executive  Order  12291  for 
actions  related  directly  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Accordingly,  this  action  by 
OSM  is  exempt  from  the  requirement  tp 
prepare  a  regetetory  impact  analysis.  ' 


and  this  action  does  not  require 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  e^ect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U5.C.  801  et  seq.]. 

This  rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  regulations  will 
be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  OMB  under  44  U.S.C  3507. 

List  of  Subjects  in  M  CFR  S34 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  27, 1991. 
Raymond  L.  Lowiie. 
Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII. 
subchapter  T,  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  934— NORTH  DAKOTA 

1.  The  authority  citation  for  Part  934 
continues  to  read  9s  follows: 

AuUiority:  30  U.S.C  1201  et  seq. 

2.  Section  934.10  is  amended  by 
revising  paragraphs  (a)  and  (b).  and 
removing  paragr^h  (c).  to  read  as 
follows: 

§  934.10    Stat*  program  approval. 

(a)  North  Dakota  PubHc  Service 
Commission,  Reclamation  Division; 
State  Capitol  Building;  Bismarck,  ND 
58505-0165;  Telephone:  (701)  224-4096. 

(b)  Office  of  Surface  Mining;  Casper 
Field  Office;  100  East  B  Street,  room 
2128;  Casper.  WY  82601-1918; 
Telephone:  (307)  261-5776. 

3.  Section  934.15  is  amended  by 
adding  paragraph  (n)  to  read  as  follows: 

S934.tS    Approval  of  regutotery  program 


(n)  The  following  provisions  of  the 
North  Dakota  Century  Code  (NDCC) 
and  North  Dakota  Administrative  Code 
(NDAC),  as  submitted  on  November  20, 
1990,  and  clarified  on  April  18, 1991,  and 
September  6. 1991,  are  approved 
effective  January  9, 1992.  The  Director  is 
approving  Ihe  revisions  proposed  for  "die 
following  laws  and  rules:  NDCC  28-32- 
02(20.  W  (Rulemaking  procedures); 
NDAC  e9-05.2-01-02iDefinitions); 


NDAC  69-05.2-01-03(4),  (5),  (7) 
(Rulemaking  procedures);  NDAC 
69.05.2-04-01  (5)(b)  (Areas  unsuitable  for 
mining);  NDAC  69-05.2-05-06(1).  (Id) 
(Permitting  coordination  with  other 
laws);  NDAC  Chapter  69-05.2-06 
Sections:  -01;  -02(3)-(6)  (Permit 
applications;  legal,  financial  and  related 
topics);  NDAC  Chapter  69-05.2-08 
Sections:  -05(2).  (2C).  (2e);  -09(3b);  -15 
(Permit  applications;  environmental 
resources):  NDAC  Chapter  69-05.2-09 
Sections:  -01(4);  -06(1).  (2);  -09(l)(c)(7- 
8).  (le).  (2)(c^J,  (h);  -17(1).  (2);  -19(1) 
(Permit  applications,  operations  plans); 
NDAC  Chapter  69-05.2-10  Sections:  -03; 
-05{3a.  e)  (Permit  applications,  review 
and  approval/disapproval);  NDAC  69- 
05.2-11-03  (Permit  renewals);  NDAC 
Chapter  69-05.2-12  Sections:  -01(4),  (10); 
-12(3);  -18;  -20  (Performance  bond  and 
insurance);  NDAC  Chapter  69-05.2-13 
Sections:  -08{2)-{6): -12(4);  -13 
(introduction)  (Performance  standards, 
general);  NDAC  69-05.2-15-04(4)(a)(2)(c) 
(redistribution  of  resoilrng  material)!' 
P4DAC  Chapter  69-05.2-16  Sections:  -03; 
-07(2a);  -69(9).  (17).  (18).  (20.  in  part 
only);  -12(1);  -14(3);  -20  (Performance 
standards,  bydrologic  balance);  NDAC 
Chapter  69-05.2-17  Sections  -01(2);  - 
05(1]  (Performance  standards,  use  of 
explosives);  NDAC  69-05.2-18-01  (12, 
deletion  of  (f))  (Performance  standards, 
excess  spoil  disposal):  NDAC  69-05.2- 
20-03(lb.  d).  (3)  (Coal  processing  waste 
dams  and  embankments,  design  and 
construction):  NDAC  69-05.2-22- 
07(4)(e}-(h)  and  (i  in  part]  (Revegetation 
success  standards);  NDAC  69-05.2-23- 
01  (Determining  premining  land  use); 
NDAC  Chapter  6&-05.2-24  Sections:  -01 
through  -08  (Performance  standard! 
roads);  NDAC  69-05.2-25-03(2). (4) 
(AluviaJ  valley  floors,  monitoring); 
NDAC  69-05^-26-05  (title),(3)  (Prime 
farmland,  revegetation  and  restoration 
of  productivity);  and  NDAC  Chapter  69- 
05.2-28  Sections:  -03(title).(7);  -16;  -17;  - 
18  (Individual  civil  penalties).  The 
following  proposed  provisions  of  the 
above  ameiufanent  are  not  being 
approved:  the  proposed  revisions  to 
NDAC  69-05.2-16-09(20)  to  the  extent 
that  diey  would  permit  less  than 
quarterly  inspections  for  impoundments 
that  are  not  incised,  do  not  meet  the 
criteria  of  30  CFR  77S1^  and  are  not  in    . 
hazardous  locations;  and  the  deletion  of 
the  phrase  "that  were  not  reclaimed  to 
the  requirements  of  this  chapter"  at 
NDAC  69-05.2-22-07(4)(i). 

4.  Section  984.16  is  amended  by 
revising  paragraphs  (b).  (e).  and'(f). 
removing  and  reserving  paragtaplu  [\) 
and  Ik],  and  adding  new  paragraphs  (l) 
throu^  {y3  te  read  as  foHows: 


UMI 
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§  934.16   Rtqulrad  regulatory 
amendments. 


(b)  By  March  20. 199a  North  Dakota 
shall  submit  proposed  revisions  to  the 
policy  document  entitled  "Standards  for 
Evaluation  of  Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Postmining  Vegetation  Assessments"  or 
otherwise  propose  to  amend  its  program 
to  require  that  at  least  80  percent  of  the 
trees  and  shrubs  counted  to  determine 
revegetation  success  have  been  in  place 
for  at  least  60  percent  of  the  10-year 
period  of  revegetation  responsibility. 
***** 

(e)  By  June  8, 1989,  North  Dakota  shall 
submit  proposed  revisions  to  the  policy 
document  entitled  "Standards  for 
Evaluation  of  Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Postmining  Vegetation  Assessments"  or 
otherwise  propose  to  amend  its  program 
to  require  that  revegetation  success 
standards  for  woodlands  and  Hsh  and 
wildlife  habitats  be  met  for  at  least  the 
last  two  consecutive  years  of  the 
revegetation  responsibility  period. 

(f)  By  March  20. 1990.  North  Dakota 
shall  submit  proposed  revisions  to  the 
policy  document  entitled  "Standards  for 
Evaluation  of  Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Postmining  Vegetation  Assessments"  to 
include  tree  and  shrub  stocking  and 
vegetative  ground  cover  success 
standards  for  all  types  of  shelterbelts 
and  require  that  trees  and  shrubs 
considered  in  determining  revegetation 
success  in  shelterbelts  meet  time-in- 
place  and  related  requirements  no  less 
effective  than  those  established  in  30 
CFR  816.116(b)(3)(ii). 

(j)  [Reserved] 

(k)  [Reserved] 

(1)  By  March  9. 1992,  North  Dakota 
shall  submit  a  proposed  definition  of  the 
term  "road"  that  will  be  applicable  to 
the  coal  exploration  program. 

(m)  By  March  10, 1992.  North  Dakota 
shall  submit  proposed  revisions  to 
NDAC  69-05.2-0&-02(3]  or  other  revision 
to  require  the  submission  in  permit 
application  of  information  on  all  types 
of  violation  notices. 

(n)  By  March  9, 1992,  North  Dakota 
shall  submit  proposed  revisions  to 
NDAC  6»-06.2-O8-15(3)(a)  or  other 
revision  to  require  the  submission  of 
site-specific  £^h  and  wildlifie  resource 
information  when  the  permit  or  adjacent 
areas  are  likely  to  include  species  listed 
or  proposed  to  be  listed  by  North 
Dakota  under  State  statutes  similar  to 
the  Endangered  Species  Act.  to  be  no 
less  effective  than  30  CFR  780.16(a)(2)(i). 


(o)  By  March  9, 1992,  North  Dakota 
shall  submit  proposed  revisions  to 
NDAC  69-O5.2-09-06  or  other  revision  to 
require  the  plans,  etc.,  for  transportation 
facilities  other  than  roads  demonstrate 
compliance  with  NDAC  69-05.2-24-08. 

(p)  By  March  9, 1992,  North  Dakota 
shall  submit  proposed  revisions  to 
NDAC  69-O5.2-09-09(2)(e)  or  other 
revision  to  include  stability 
requirements  for  impoundments  that  do 
not  meet  the  criteria  of  30  CFR  77.216(a) 
and  are  not  located  where  failure  would 
not  be  expected  to  cause  loss  of  life  or 
serious  property  damage,  to  be  no  less 
effective  than  the  requirements  of  30 
CFR  780.25(c)(3). 

(q)  By  March  9, 1992.  North  Dakota 
shall  submit  proposed  revisions  to 
NDAC  60-05.2-10-03(1),  to  require 
permit  denial  for  violations  of.  or 
delinquent  civil  penalties  under,  any 
Federal  or  State  program  under  SMCRA. 
without  temporal  limitation,  to  be  no 
less  effective  than  30  CFR  773.15(b)(1). 

(r)  By  March  9. 1992,  North  Dakota 
shall  submit  proposed  revisions  to 
NDAC  69-05.2-10-«3(4)  to  require  that 
all  violations  of  Federal  and  all  State 
programs  under  the  Act  be  considered 
for  patterns  of  violations,  to  be  no  less 
effective  than  30  CFR  773.15(b)(3). 

(s)  By  March  9, 1992.  North  Dakota 
shall  submit  proposed  revisions  to 
NDAC  6»-05.2-ll-02(5)(d)  to  correct  the 
cross-reference  to  reflect  the 
recodification  of  NDAC  69-05.2-10-03. 

(t)  By  March  9. 1992,  North  Dakota 
shall  submit  proposed  revisions  to 
NDAC  09-05.2-13-08(3)  or  other  revision 
to  prohibit  surface  coal  mining  activities 
from  being  conducted  in  a  manner  that 
would  result  in  the  unlawful  taking  of 
bald  or  golden  eagles,  their  nests,  or 
their  eggs,  and  to  specify  diat  nothing  in 
the  North  Dakota  program  shall 
authorize  the  taking  of  a  bald  or  golden 
eagle,  its  nest,  or  its  eggs  in  violation  of 
the  Bald  Eagle  Protection  Act. 

(u)  By  March  9. 1992.  North  Dakota 
shall  submit  proposed  revisions  to 
NDAC  80-05,2-16-09(20)  or  other 
revision  to  require  quarterly  inspections 
of  impoundments  which  are  not  incised 
and  which  do  not  meet  the  criteria  of  30 
CFR  77.216  and  are  not  located  where 
failure  would  be  expected  to  cause  loss 
of  life  or  serious  property  would  be 
expected  to  cause  loss  of  life  or  serious 
property  damage,  to  be  no  less  effective 
than  30  CFR  816.49(aHll). 

(v)  By  March  9, 1092,  North  Dakota 
shall  submit  proposed  revisions  to 
NDAC  6»-05,2-20-03(3)  or  other  revision 
to  impose  on  impounding  structures 
constructed  of  or  impounding  coal  mine 
waste  design  standards  no  less  effective 
than  30  CFR  816.84(e). 


(w)  By  March  9. 1992.  North  Dakota 
shall  submit  proposed  revisions  to  the 
revegetation  policy  document  entitled 
"Standards  for  Evaluation  of 
Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Postmining  Vegetation  Assessments"  to 
document  U.S.  Soil  Conservation 
Service  consultation  on  the  approved 
methodologies  for  measuring 
productivity  on  prime  farmlands. 

(x)  By  March  9, 1992,  North  Dakota 
shall  submit  proposed  revisions  to  the 
revegetation  policy  document  entitled 
"Standards  for  Evaluation  of 
Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Postmining  Vegetation  Assessments"  to 
document  U.S.  Soil  Conservation 
Service  concurrence  with  the  approved 
methods  for  determining  yield  standards 
for  prime  farmlands. 

(y)  By  March  9, 1992,  North  Dakota 
shall  submit  proposed  revisions  to  its 
program  to  make  any  violations, 
failures,  or  refusals  applicable  to  the 
North  Dakota  coal  exploration  program 
subject  to  individual  civil  penalties. 

(FR  Doc  92-238  Filed  1-6-02: 8:45  am) 

BtLLNM  coot  4ai»4Mi 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 

RIN2«X>-AE5« 

Loan  Guaranty:  Lander  Participation 
Fees 

AOENCv:  Department  of  Veterans 

Affairs. 

action:  Final  regulatory  amendments. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  loan 
guaranty  regulations  (38  CFR  part  36)  by 
requiring  lenders  to  pay  fees  to 
participate  in  VA's  Automatic  Lending 
Program.  These  fees  will  defray  in  part 
the  expenses  incurred  by  VA  in 
overseeing  its  activities  of  lenders. 
EFFECnvi  OATl:  February  10, 1992. 

FOR  fURTNER  INFORMATION  CONTACT 

Ms.  Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs.  Washington,  DC  20420.  (202) 
233-3042. 

tUFFlEMENTAKV  INFORMATION:  On 
November  27, 1990.  VA  published  in  the 
Federal  Register  (55  FR  49302]  proposed 
regulatory  amendments  to  38  CFR 
36.4225  and  36.4348.  Public  comments 
were  requested  on  a  proposal  to  provide 
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for  the  payment  of  fees  by  lenders 
participating  in  VA's  Automatic  Lending 
Program.  Please  refer  to  the  November 
27, 1990,  Federal  Register  for  a  complete 
discussion  of  the  proposed  amendments. 
For  the  reasons  discussed  below,  VA  is 
adopting  the  original  proposal. 
Paragraphs  (a),  (b),  and  (c)  of  3§  36.4225 
and  36.4348  of  the  proposed 
amendments  set  forth  the  requirements, 
other  than  payment  of  fees,  which 
lenders  must  satisfy  to  process  VA 
guaranteed  home  loans  on  the  automatic 
basis.  These  paragraphs  were  published 
in  56  PR  40559,  August  15, 1991  and  are 
not  reprinted  here. 

VA  received  only  three  comments  on 
the  proposal.  One  expressed  concern 
that  increasing  costs  may  discourage 
lender  participation  in  the  Loan 
Guaranty  Program,  another  expressed 
concern  that  fees  may  discourage 
participation  inihe  Automatic  Lending 
Program,  resulting  in  an  increased 
workload  for  VA  regional  offices,  and  a 
third  expressed  both  concerns.  We  do 
not  believe  the  cost  of  these  fees  will 
cause  lenders  to  stop  processing  loans 
on  the  automatic  basis  or  cause  them  to 
withdraw  from  VA's  Loan  Guaranty 
Program.  The  fees  VA  will  charge 
lenders  are  not  large  amounts,  and  they 
will  be  charged  on  either  a  one  time  or 
infrequent  basis  for  each  lender.  Also, 
the  fees  are  very  small  in  comparison 
with  the  operating  income  and  expenses 
of  home  mortgage  lenders.  In  addition, 
they  are  similar  to  the  fees  charged 
lenders  by  the  Department  of  Housing 
and  Urban  Development  for 
participating  in  the  Federal  Housing 
Administration's  Direct  Endorsement 
Program. 

All  three  commenters  noted  that 
administrative  costs  to  VA  are  reduced 
when  lenders  participate  in  the 
Automatic  Lending  Program  because  the 
lender,  rather  than  VA,  underwrites  and 
approves  the  loans.  While  VA  does  not 
underwrite  loans  processed  on  the 
automatic  basis,  there  are  still 
substantial  administrative  costs 
incurred  because  the  loan  documents  for 
these  loans  must  be  reviewed  by  VA 
personnel  to  ensure  that  the  loan  is  for 
an  eligible  purpose,  made  to  an  eligible 
veteran,  and  that  the  lender's 
underwriting  of  the4oan  is  appropriate. 
In  addition,  VA  incurs  administrative 
costs  in  providing  automatic  approval  of 
lender*,-  branch  offices,  and 
underwriters,  as  well  as  in  monitoring 
lenders  who  participate  in  the 
Automatic  Lending  Program. 

Further,  by  being  able  to  process 
loans  without  prior  VA  approval, 
lenders  are  receiving  a  special  benefit 
which  is  not  shared  by  other  lenders  or 


the  public.  VA  believes  it  is  reasonable 
to  assess  a  charge  incident  to  the 
automatic  lender's  voluntary  act  of 
seeking,  renewing,  or  expanding  this 
automatic  authority.  VA  has  concluded 
that  the  new  fees  reflect  not  only  the 
administrative  costs  of  administering 
the  automatic  processing  program,  but 
also  the  added  value  to  the  lender  of 
having  the  benefit  of  automatic 
processing  privileges. 

One  commenter  objected  to  the 
proposed  $100  application  fee  for  each 
underwriter  because  a  $100  application 
and  a  $100  annual  recertification  fee  is 
also  proposed  for  regional  underwriting 
centers.  We  believe  these  fees  are 
appropriate.  The  appHcation  fee  for  each 
underwriter  is  for  the  review  of  the 
qualifications  of  individuals  who  will  be 
underwriting  VA  guaranteed  loans  and 
is  charged  on  a  one  time  basis.  On  the 
other  hand,  the  fees  for  underwriting 
centers  are  for  approval  and 
recertiHcation  of  centers  which  allow 
lenders  to  underwrite  loans  in  locations 
other  than  their  home  offices. 

The  Secretary  hereby  certifies  that 
these  final  regulatory  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  The 
fees  VA  will  charge  lenders  are  not 
large  amounts  and  should  have  a 
minimal  impact  on  small  entities.  These 
fees  will  be  charged  on  either  a  onTlime 
or  infrequent  basis  for  each  lender. 
These  fees  are  also  very  small  in 
comparison  with  the  operating  income 
and  expenses  of  home  mortgage  lenders. 
Furthermore,  they  are  similar  to  the  fees 
charged  lenders  by  the  Department  of 
Housing  and  Urban  Development  for 
participating  in  the  Federal  Housing 
Administration's  Direct  Endorsement 
Program. 

The  Secretary  has  also  determined 
that  the  final  amendments  are  not  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291,  Federal 
Regulation.  They  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  and  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers  or  individual  industries,  nor 
will  they  have  other  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.114 
and  64.119. 


List  of  SubjecU  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing  loan  programs — ^housing  and 
community  development.  Manufactured 
homes.  Veterans. 

These  amendments  are  made  final 
under  the  authority  granted  the 
Secretary  by  sections  501(a),  3703(c)(1). 
and  3712(g]  of  title  38,  United  States 
Code.  ■ 

Approved:  December  9, 1991. 
Edward  J.  Derwinski, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36.  is  amended  as 
set  forth  below. 

PART  36-LOAN  GUARANTY 

1.  The  authority  citation  for  part  36, 
S§  36.4201  through  36.4287  continues  to 
read  as  follow: 

Authority:  Sections  36.4201  through  36.4287 
issued  under  72  Stat.  1114,  84  Stat.  1110  (38 
U.S.C.  501(a),  3712). 

In  9  36.4225,  paragraphs  (d)  and  (e) 
are  added  to  read  as  follows:     -^ 

§  36.4225    Authority  to  doM  manufactured 
IranM  loans  on  ttw  automatic  basis. 


(d)  To  participate  in  VA's  automatic 
program  nonsupervised  lenders  of  the 
class  described  in  paragraph  3702(d)(3) 
of  title  38  U.S.  Code  shall  pay  fees  as 
follows: 

(1)  $500  for  new  applications: 

(2)  $200  for  reinstatement  of  lapsed  or 
terminated  automatic  authority; 

(3)  $100  for  each  underwriter 
approval; 

(4)  $100  for  each  agent  approval; 

(5)  $100  for  each  regional  underwriting 
office  approval; 

(6)  A  minimum  fee  of  $100  for  any 
other  VA  administrative  action 
pertaining  to  a  lender's  participation  in 
ALP; 

(7)  $200  annually  for  certification  of 
home  offices; 

(8)  $100  annually  for  certiflcation  ot 
regional  offices;  and 

(9)  $100  annually  for  each  agent 
renewal. 

(e)  Supervised  lenders  of  the  classes 
described  in  paragraphs  (d)(1)  and  (d)(2) 
of  38  U.S.  Code  3702  participating  in 
VA's  Loan  Guaranty  Program  shall  pay 
fees  as  follows: 

(1)  $100  fee  for  each  agent  approval; 
and 

(2)  $100  annually  for  each  agent 
renewal. 

(Authority:  38  U.S.C.  3712(g)) 
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3.  The  authority  citation  for  part  36, 
§§  36.4300  throu^  36.4375  continues  to 
read  as  follows: 

Authority:  Sections  36.4300  through  36.4375 
issued  under  72  StaL  1114  (36  U.S.C.  SOl(a)). 

4.  In  §  36.4348,  paragraphs  (d)  and  (e) 
are  added  to  read  as  follows 

§36.4346    AuttwrttytodosckMnsonttw 
automatic  I 


(d)  To  participate  in  VA's  Automatic 
Lending  Program  (ALP)  nonsupervised 
lenders  of  the  class  described  in 
paragraph  3702(d)(3)  of  title  38  U.S. 
Code  shall  pay  fees  as  follows: 

(1)  $500  for  new  applications; 

(2)  $200  for  reinstatement  of  lapsed  or 
terminated  automatic  authority; 

(3)  $100  for  each  underwriter 
approval; 

(4)  $100  for  each  agent  approval;  ^ 

(5)  $100  for  each  regional  underwriting 
office  approval; 

(6)  A  minimum  fee  of  $100  for  any 
other  VA  administrative  action 
pertaining  to  a  lender's  participation  in 
ALP; 

(7)  $200  annually  for  certification  of 
home  offices; 

(8)  $100  annually  for  certification  of 
regional  offices; 

(9)  $100  annually  for  each  agent 
renewal 

(e)  Supervised  lenders  of  the  classes 
described  in  paragraphs  (d)(1)  and  (d)(2] 
of  38  U.S.  Code  3702  participating  in 
VA's  Loan  Guaranty  Program  shall  pay 
fees  as  follows: 

(1)  $100  fee  for  each  agent  approval; 
and 

(2)  $100  annually  for  each  agent 
renewal. 

(Authority:  38  US.C.  501(a)  and  3703(cKl)) 

[FR  Doc.  92-472  Filed  1-8-92;  8:45  am) 
BILUNQ  CODE  S32(M)1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

(CC  Docket  Na  90-6;  DA  91-1624] 

Filing  and  Processing  of  Applications 
for  Unserved  Areas  in  the  Cellular 
Service  and  to  Modify  Other  Cellular 
Rules 

agenct:  Federal  Conununicatioi» 

Commission. 

action:  Final  rule;  filing  deadlines 

waived. 

SUMM*«IV:  Conunon  Carrier  Bureau 
waives  deadlines  for  filing  updated 
cellular  system  information  which  were 
announced  in  the  Commission's  Report 


and  Order  (CC  Docket  Nos.  90-6  and  85- 
388.  FCC  91-306),  6  FCC  Red  6185  (1991), 
56  FR  58503  (November  2fX  1991)  and 
postpones  the  acceptance  of 
applications  for  unserved  areas.  See 
also  47  CFR  22.925.  In  iU  Further  Notice 
of  Proposed  Rulemaking  (CC  Docket  No. 
90-6,  FCC  91-311).  6  FCC  Red  6158 
(1991),  55  FR  4882.  (February  12, 1990) 
the  Commission  proposes  to  redefine  the 
existing  cellular  geographic  service 
areas  of  current  licensees  using  a 
formula  that  approximates  the  Carey 
predicted  32  dBu  contour.  By 
temporarily  suspending  the  filing 
deadlines  and  postponing  acceptance  of 
applications,  the  Bureau  will  avoid 
potentially  unnecessary  expenditure  of 
staff  and  licensee  resources. 
EFFECTIVE  DATE:  December  26, 1991 
pending  Commission  action  on  CTIA's 
motion.  A  document  will  be  published  in 
the  Federal  Register  removing  the 
suspension. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Foster  Wall  or  Andrew  Nachby, 
Mobile  Services  Division,  Common 
Carrier  Bureau  (202)  632-6450  or  Steve 
Markendorff,  Mobile  Services  Division, 
Common  Carrier  Bureau,  (202)  653-5560. 
SUPPLEMENTARY  INFORMATION: . 

Order 

Adopted:  December  24, 1991. 
Released:  December  26, 1991. 
By  the  Deputy  Chief  (Operations), 
Common  Carrier  Bureau: 

In  the  matter  of  Amendment  of  Part  22  of 
the  Commission's  rules  to  provide  for  filing 
and  processing  of  appticaUons  for  unserved 
areas  in  the  cellular  service  and  to  modify 
other  cellular  rules. 

/.  Introduction 

1.  On  October  18, 1991,  the 
Commission  issued  rules  for  the 
acceptance,  processing  and  selection  of 
applications  for  unserved  areas  in  the 
cellular  service,  and  deadhnes  for  the 
submission  of  updated  cellular  system 
information. '  Concurrently,  the 
Commission  issued  a  Further  Notice  of 
Proposed  Rulemaking  requesting 
comments  on  its  proposal  that  the 
Cellular  Geographic  Service  Areas 
(CGSAs)  of  all  cellular  systems  be 
altered  to  more  closely  reflect  the  area 
where  service  is  actually  provided  by 
licensees.*  Cellular  Telecommunications 


Industry  Association  (CTIA)  filed  a 
motion  for  temporary  suspension  of  thp 
dates  for  filing  updated  cellular  system 
information  and  the  filiog  of  unserved 
area  apphcations  as  announced  in  the 
Report  and  Order.  For  the  reasons  set 
forth  below,  we  will  waive  the  deadUnes 
for  filing  updated  cellular  system 
information  as  announced  in  the  Report 
and  Order  and  postpone  the  acceptance 
of  applications  for  unserved  areas. 

//.  Discussion 

2.  In  its  Report  and  Order,  the 
Commission  established  deadlines  for 
cellular  licensees  to  submit  updated  (1) 
maps  of  their  systems  showing  their 
existing  30  dBu  contours  and  CGSAs 
and  (2)  frequency  utilization  charts  or 
frequency  plans  (updated  system 
information).'  An  unserved  area  is 
defined  as  "ia]ny  area  *  *  *  which  is 
outside  of  an  existing  cellular 
geographic  service  area  in  a  specific 
frequency  block."  See  47  CFR  22.2. 
Therefore,  a  cellular  system's  CGSA 
determines  which  parts  of  a  given 
Metropolitan  Statistical  Area  or  Rural 
Service  Area  constitute  unserved  areas. 
Under  the  Commission's  current  rules,  a 
licensee  must  cover  seventy-five  percent 
of  its  proposed  CGSA  using  39  dBu 
contours.  See  47  CFR  22.903.  In  its 
FNPRM,  however,  the  Commission 
proposes  to  redefine  the  existing  CGSAs 
of  current  licensees  using  a  formula  that 
approximates  the  Carey  predicted  32 
dBu  contour. 

3.  CTIA  contends  that  "the 
Commission's  present  plan  (as 
announced  in  its  FNPRM]  to  redefine 
CGSAs  around  a  more  realistic  standard 
only  after  the  unserved  application  and 
Ucensing  process  has  begun  will  result 
in  years  of  interference  litigation,  and 
marketing  uncertainty."  See  CTIA 


■  See  Amendment  of  part  22  of  the  Commission's 
rules  to  provide  for  filing  and  processing 
appticstionR  for  unserved  sreM  in  the  Cellular 
Service  and  to  modifr  other  cellular  rules.  First 
Report  and  Order  and  Memorandum  OpinioM  and 
Order  on  Reconsideration,  CC  Doclcet  Numbers  80-6 
and  85-388,  FCC  91-306.  6  FCC  Rod  61B5  (1991] 
(Report  and  OrtJer). 

*  See  AmeiwhBaal  of  part  22  of  the  Connrission's 
rule*  to  provide  for  fHin%  and  procaseing  of 


applications  for  unserved  areas  in  the  Cellular 
Service  and  to  modify  other  cellular  rules.  Further 
Notice  of  Proposed  Rulemaking,  CC  Docket  Number 
99-6.  FCC  91-311. 6  F(X  Red  6158  (1S91)  (FNfWirt) 
*  Specifically,  the  Report  and  Order  sets  |anuary 
21. 1W2  as  the  deadline  for  filing  updated  system 
information  for  markets  where  the  five-veii  fiH-ia 
period  expires  on  or  before  March  20. 19HZ.  See 
Report  and  Order  at  6206  and  6207:  see  also  17  CFR 
22.925(c);  see  also  56  FR  56.503  (.November  2a  19B1>; 
see  also  Public  Notice.  Report  Na  CL-a2-a) 
(released  December  11. 1991)  (in  clarifying  the  dale* 
for  filing  updated  system  informatioa  the  Common 
Carrier  Bureau  announces  that  licensees  In 
markets  whose  five-year  fill-in  period  expires 
lietween  February  19. 1992  and  March  20.  ISK.  need 
not  file  the  informatioa  required  by  Secboo  2r92S 
until  January  21. 1991").  For  all  other  markets,  the 
deadline  for  filing  updated  system  informstion  is 
"60  days  prior  to  the  expiration  of  the  five-yeer  fill- 
in  period,"  See  Repott  nd  CMer  at  8206  and  6207: 
see  aUo  47  CFR  22a2S(«).  SectioM  22-31  (8)(1J  and 
(0  of  the  rules  provided  Initial  licensees  with  a  five- 
year  fill-in  period  during  which  they  could  expand 
their  systetvs  within  Ike  markets  without  challenge 
(rom  competing  applicationa. 
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Motion  at  3.  Because  the  boundaries  for 
unserved  areas  are  measured  by 
existing  cellular  licensees'  CCSAs,  the 
Commission's  proposal  would  result  in  a 
redefinition  of  the  boundaries  for 
unserved  areas.  We  are  persuaded  that 
we  should  temporarily  suspend  the 
dates  for  filing  updated  system 
information  and  postpone  acceptance  of 
applications  until  the  Commission  has 
the  opportunity  to  consider  CTlA's 
motion.  This  action  will  avoid 
potentially  unnecessary  expenditure  of 
staff  and  licensee  resources. 

///.  Ordering  Paragraph 

4.  Accordingly,  we  are  waiting  the 
deadlines  for  the  submission  of  updated 
cellular  system  information  as 
announced  in  the  Report  and  Order  and 
postponing  acceptance  of  applications 
for  unserved  areas  pending  Commission 
action  on  CTIA's  motion.  This  action  is 
taken  pursuant  to  §§1.3  and  0.291 
of  the  Commission's  rules,  47  CFR  1.3 
and  0.291.  I 

Federal  Communications  Commission. 

Gerald  P.  Vaughan. 

Deputy  Chief  (Operations),  Common  Carrier 

Bureau. 

|FR  Doc.  92-332  Filed  1-6-92:  B:43  am] 

BILUNQ  COOC  ITIl-fllMi 


47  CFR  Part  22 

[CC  Docket  No.  8S-411;  FCC  91-399] 

The  Use  of  Cellular  Telephones  In 
Aircraft 

agency:  Federal  Communications 
Commission. 

action:  Final  rule;  interpretation. 

summary:  The  Commission  adopted 
rules  prohibiting  the  use  of  cellular 
telephones  in  airborne  aircraft. 
However,  the  FCC  will  allow  the  on- 
ground  use  and  installation  of  cellular 
telephones  in  aircraft  subject  to  Federal 
Aviation  Administration  (FAA) 
regulations.  As  consumer  demand  for 
cellular  services  has  increased,  demand 
for  variants  of  mobile  service  developed, 
such  as  authority  to  use  cellular 
telephones  in  airplanes,  helicopters, 
balloons  and  airborne  vehicles.  The 
Commission  was  contacted  on 
numerous  occasions  for  an 
interpretation  of  the  rules  concerning  the 
use  of  cellular  telephones  in  aircraft. 
The  adopted  rules  clarify  and  concisely 
state  the  prohibition  of  airborne  use  of 
cellular  telephones  in  aircraft  and  that 
the  use  of  cellular  telephones  while  the 
aircraft  is  on  the  ground  is  subject  to 
FAA  guidelines.  In  a  separate  portion  of 
the  decision  not  dealing  with  aircraft 


issues,  the  Commission  authorized  the 
routine  licensmg  of  cell  enhancers  or 
repeaters,  devices  that  receive,  amplify 
and  retransmit  the  signals  of  a  particular 
cell  site  and  its  mobile  units  to  and  from 
areas  of  poor  coverage.  Because  these 
devices  have  proven  successful  in 
solving  problems  of  poor  coverage,  the 
Commission  believed  that  it  would  be  in 
the  public  interest  to  adopt  new  rules 
governing  their  use.  The  adopted  rules 
permit  the  use  of  all  cell  enhancers, 
consistent  with  the  technical 
requirements  adopted  for  the  cellular 
service  in  Auxiliary  Cellular  Service 
Order,  3  FCC  Red  7033  (1988),  recon.,  5 
FCC  Red  1138  (1990). 
EFFECTIVE  DATE:  March  9, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  Ferrante  ((202)  653-5560  or  Dan 
Abeyta  ((202)  632-6450),  Mobile  Services 
Division,  Common  Carrier  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  Is  a 
summary  of  the  Commission's  Report 
and  Order,  in  CC  Docket  No.  88-411, 
adopted  December  12, 1991  and  released 
December  30, 1991.  The  full  text  of 
Commission  decisions  are  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Docket 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Downtown  Copy  Center,  (202)  452-1422. 
1114  21st  Street,  NW.,  Washington,  DC 
20036 

Paperwork  Reduction 

These  rules  have  been  found  tt 
impose  no  reporting  burdens  on  the 
public. 

Summary  of  Report  and  Older 

On  September  2, 1988,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking,  3  FCC  Red  5265 
(1988),  53  FR  35851  (September  15, 1988) 
seeking  comments  on  proposed  rules  to 
prohibit  the  airborne  use  of  cellular 
telephones  in  aircraft  and  to  allow  the 
use  of  cellular  enhancers  on  a  routine 
basis. 

In  response  to  the  Notice,  the 
commenting  parties  distinguished 
between  the  airborne  use  of  cellular 
telephones  and  the  use  of  cellular 
telephones  while  the  aircraft  is  on  the 
ground.  The  parties  overwhelmingly 
agree  that  the  airborne  use  of  cellular 
telephones  would  likely  cause 
interference  to  cellular  operations.  The 
Report  and  Order  therefore  adopts  rules 
to  prohibit  such  use. 

With  respect  to  the  use  of  cellular 
telephones  in  aircraft  while  the  aircraft 
is  on  the  ground,  the  record  generally 
supports  a  fmding  the  there  are  public 


interest  benefits  to  allowing  such  use. 
Permitting  the  on-ground  use  of  cellular 
telephones  in  aircraft  would,  for 
example,  allow  conmiercial  airline 
passengers  who  are  faced  with 
substantial  ground  delays  after  boarding 
their  flights  to  use  their  portable 
telephones  for  business  and  personal 
reasons.  As  to  concerns  that  the  on- 
ground  use  of  cellular  telephones  in 
aircraft  may  interfere  with  aircraft 
operations,  the  Federal  Aviation 
Administration  (FAA)  has  recently 
indicated  that  it  is  developing 
operational  guidelines  to  restrict  cellular 
telephones  to  use  at  the  gate  and  during 
extended  waits  on  the  ground  when 
speciHcally  authorized  by  the  captain  of 
the  aircraft.  The  Report  and  Order 
defers  to  the  FAA  to  establish 
regulations  for  the  use  of  cellular 
telephones  jyhile  the  aircraft  is  on  the 
ground. 

The  majority  of  commenters  also  state 
that  we  should  permit  cellular 
telephones  to  be  installed  in  private 
aircraft  provided  that  these  telephones 
are  used  only  while  the  aircraft  is  on  the 
ground.  In  view  of  the  lack  of  evidence 
showing  that  the  mere  installation  of 
cellular  telephones  in  aircraft  would 
cause  interference  and  the  legitimate 
reasons  to  allow  such  installation,  the 
Report  and  Order  adopts  rules  allowing 
such  installation.  Where  cellular 
telephones  are  installed  in  aircraft,  the 
Report  and  Order  requires  that  a  notice 
be  posted  adjacent  to  the  telephone 
stating  that  the  use  of  cellular 
telephones  while  the  aircraft  is  airborne 
is  prohibited  by  Federal 
Communications  Commission  rules  and 
the  violation  of  this  rule  could  result  in 
suspension  of  service  and/or  a  fme.  The 
posted  notice  will  also  state  that  the  iise 
of  cellular  telephones  while  the  aircraft 
is  on  the  ground  is  subject  to  FAA 
regulations.  In  addition,  our  rules  will 
require  that  all  cellular  telephones  must 
be  turned  off  once  the  aircraft  is 
airborne. 

Finally,  in  a  separate  part  of  the 
Report  and  Order  not  dealing  with 
aircraft,  the  Commission  adopted 
specific  rules  governing  the  routine  use 
of  cellular  enhancers  on  a  regular  non- 
developmental  basis  consistent  with  the 
technical  requirements  adopted  for  the 
cellular  service  in  the  Auxiliary  Cellular 
Service  Order,  3  FCC  Red  7033  (1988). 
recon.,  5  FCC  Red  1138  (1990). 

Ordering  Clauses 

Accordingly,  it  is  ordered,  pursuant  to 
sections  1, 4(i),  4(j)  and  (j),  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  151, 154(i), 
154(j)  and  303(r).  that  Part  22  is  amended 
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as  set  forth  below,  effective  60  days 
from  the  date  of  publication. 

Ust  of  Subjects  in  47  CFR  Part  22 

Domestic  public  cellular  radio 
telecommunications  service  radio. 
Radio. 

Federal  Communications  Commission. 
Donna  R.  Searcy. 

Secretary. 

Rule  Changes 

Part  22  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  22-PUBUC  MOBIL£  SERVICE 

1.  The  authority  citation  for  part  22 
continues  to  read:  . 

Authority:  Sees.  4.  303. 48  Stat.  1066, 1083. 
as  amended:  47  U.S.C.  154.  303. 

2.  Section  22.2  is  amended  by  adding  a 
new  definition  in  alphabetical  order  to 
read  as  follows: 

♦ 
S22.2   Definitions. 


Cellular  repeater.  A  fixed  station  in 
the  Domestic  Public  Cellular  Rddio 
Telecommunications  Service  which 
retransmits  the  transmission  of  a 
particular  cell  site,  with  or  without 
frequencies  translation. 
***** 

3.  Section  22.904  is  revised  to  read  as 
follows: 

S22.904   PovrarUinitations. 

Stations  in  this  service  shall  not  be 
permitted  to  exceed  the  effective 
radiated  power  indicated  below. 


Base  stations 

Mobile  stations 

Auxiliafy  test  stations 
Cellular  Repeaters..... 


Watts 
(ERP) 


SOD 

7 

7 

SCO 


4.  Section  22.911  is  amended  by 
adding  paragraph  [a)j[l)  to  read  as 
follows: 

922.911    Pwiiilssibls  communications. 

(aj  •  •  • 

(1)  Cellular  telephones  shall  not  be 
operated  in  airplanes,  balloons  or  any 
other  aircraft  capable  of  airborne 
operation  while  airborne.  Once  the 
aircraft  is  airborne,  all  cellular 
telephones  on  board  such  vehicles  must 
be  turned  off.  The  term  airborne  means 
the  aircraft  is  not  touching  the  ground. 
Cellular  telephones  may  be  installed  in 
aircraft.  A  cellular  telephone  which  is 


installed  in  an  aircraft  must  contain  a 
posted  notice  which  reads:  'The  use  of 
cellular  telephones  while  this  aircraft  is 
airborne  is  prohibited  by  FCC  rules,  and 
the  violation  of  this  rule  could  result  in 
suspension  of  service  and/or  a  fme.  The 
use  of  cellular  telephones  while  this 
aircraft  is  on  the  ground  is  subject  to 
FAA  regulations." 
(2)  [Reserved] 


5.  Section  22.912  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§22.912    Rssponslbilltyforopsrational 
control  and  maintsnanes  of  mobNs 
stations. 


(c)  A  cellular  carrier  may  either  refuse 
or  terminate  service  to  a  subscriber,  in  - 
accordance  with  any  applicable  local 
requirements  for  timely  notification,  for 
using  a  cellular  telephone  in  an  airborne 
aircraft  in  violation  of  S  22.911(a)(1). 

(6)  Section  22.930  is  amended  by 
adding  a  last  sentence  to  paragraph  (d) 
to  read  as  follows: 

$22,930    Special  provisions  for  altsmatlvs 
csliuiar  tsctmologiss  and  auxiliary  ssrvlcss. 


(d)  •  *  *  For  purposes  of  this 
paragraph,  cellular  repeaters  will  be 
treated  as  a  cellular  facility. 
[FR  Doc.  92-542  Filed  1-8-92;  8:45  am] 
BtLLINO  CODE  Sria-OI-M 


47CFRPart73 

[MM  Dodcst  l«a  91-250;  RM-7461] 

Radio  Broadcasting  Services;  Qiimer, 
TX 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

•UMMARV:  The  Commission,  at  the 
request  of  Curtis  Broadcasting  Stations, 
Inc.,  licensee  of  Station  KLSQ(FM), 
Chaimel  237  A,  Gilmer,  Texas, 
substitutes  Channel  237C3  for  Channel 
237A  at  Gilmer,  and  modifies  its  license 
for  Station  KLSQ(FM)  to  specify 
operation  on  the  higher  powered.  See  56 
FR  42967,  August  30, 1991.  Channel 
237C3  can  be  allotted  to  Gilmer  in 
compliance  with  the  Commission's 
minimiun  distance  separation 
requirements  with  a  site  restriction  of 
4.2  Icilometers  (2.6  miles]  southeast  to 
accommodate  Curtis'  desired  transmitter 
site.  The  coordinates  for  Channel  237C3 
are  32-42-02  and  94-55-14.  With  this 
action,  this  proceeding  is  terminated. 


EFFECmn  date:  February  20. 1992. 

FON  RMTNBR  INfOWMATION  CONTACTS 
Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-250. 
adopted  December  20, 1991,  and 
released  January  6, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street, 
NW.,  Washington.  DC  20036. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 

973.202   [Amsndsd] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  237A  and  adding 
Channel  237C3  at  Gilmer. 

Federal  Conununications  Commission. 
MicliMl  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  92-543  Filed  1-8-S2: 8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801. 1808, 1807. 1812, 
1815, 1816, 1823, 1825, 1830, 1831. 
1832, 1842, 1844, 1852,  and  1853 

[NASA  FAR  Supplsmsnt  DIrsctIvs  tS-IO] 

RIN  2700-AB16 

Acquisition  Regulation;  Hisceilaneous 
Ainendinents  to  NASA  FAR 
Supplement 

AOENCY:  Office  of  Procurement 
Procurement  Policy  Division,  NASA. 
ACTKM:  Final  rule. 

■UMMART.  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  reflect  a  number  of 
misceUaneous  changes  dealing  with 
NASA  internal  or  administrative 
matters.  The  major  changes  involve:  (1) 
Revision  of  Points  of  Contact  in  NASA's 
Office  of  Procurement;  (2)  Revision  to 
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permit  negotiation  and  contractual 
identification  of  delivery  schedules 
based  on  specific  milestones;  (3) 
Clarification  of  the  price  negotiation 
memorandum  coverage;  (4)  Rewrite  of 
coverage  on  Types  of  Contracts  and 
related  NASA  FAR  Supplement  clauses; 
(5)  Revision  of  section  title  and  FAR 
reference  regarding  hazardous  material 
identification  and  material  safety  data 
to  implement  FAC  90-8;  (6)  Revision  of 
coverage  on  the  Omission  of  the 
Examination  of  Records  clause;  [7] 
Removal  of  redundant  language  and 
clariHcation  of  terminology  in  the  Cost 
Accounting  Standards  coverage;  (8) 
Revision  of  coverage  on  Contract  Cost 
Principles  and  Procedures;  (9)  Revision 
of  NFS  Advance  Payment  coverage;  (10) 
Revision  of  coverage  on  Contract 
Financing;  (11)  Revision  to  NFS  policy 
on  consent  to  subcontract  and 
contractor  purchasing  system  reviews; 
and  (12]  Clarification  of  language  and 
revision  of  coverage  on  Indirect  Cost 
Rates  and  Disallowance  of  Costs. 

EFFECTIVE  date:  December  31. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

David  K.  Beck,  Chief,  Regulations 
Development  Branch,  Procurement 
Policy  Division  (Code  HP).  Office  of 
Procurement,  NASA  Headquarters, 
Washington,  DC  20546,  Telephone:  (202) 
453-8250.  I 

SUPPLEMENTARY  INFORMATION: 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement  of  which 
this  rule  is  a  part,  is  available  in  its 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  either  in  whole  or  in  pj^rt, 
directly  by  NASA. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
regulations  herein  are  in  the  exempted 
category.  NASA  certifies  that  this 
regulation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  The 
regulation  imposes  no  new  burdens  on 
the  public  within  the  ambit  of  the 
Paperwork  Reduction  Act,  as 
implemented  at  5  CFR  part  1320,  nor 
does  it  significantly  alter  any  reporting 


or  recordkeeping  requirements  currently 

approved  under  OMB  control  number 

2700-0042. 

List  of  Subjects  in  48  CFR  Parts  1801, 

1806, 1807, 1812, 1815, 1816. 1823, 1825. 

1830, 1831, 1832, 1842, 1844, 1852,  and 

1853 

Government  procurement. 
Darleen  A.  Dniyun, 

Assistant  Administrator  for  Procurement.Q02 

1.  The  authority  citation  for  48  CFR 
parts  1801, 1806, 1807, 1812, 1815, 1823, 
1825, 1830. 1832, 1842, 1844, 1852,  and 
1853  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1801— FEDERAL  ACQUISITIOM 
REGULATIONS  SYSTEM 

2.  Subpart  1801.3  is  amended  as  set 
forth  below: 

1801.370   [Amended] 

a.  In  section  1801.370,  paragraph 
(a)(l)(i)  and  (a)(l)(ii),  the  name  "Bailets" 
is  revised  to  read  "King"  in  every 
occurrence,  and  in  section  1801.370, 
paragraph  (a)(l)(ii),  the  names  "King/ 
Pesneir*  are  revised  to  read  "Nelson/ 
Pesnell." 

b.  In  section  1801.370,  paragraph  (b), 
the  name  "Bailets,  Lynn  W.  (HP)  8252"  is 
removed;  the  name  "King,  Bruce  C.  (HH) 
1803"  is  revised  to  read  "King,  Bruce  C. 
(HP)  8252";  the  name  "Nelson.  Harold 
(HH)  8924"  is  revised  to  read  "Nelson, 
Harold  (HS)  8924";  and  the  name 
"Wilson,  Roger  (HH)  8009"  is  revised  to 
read  "Wilson,  Roger  (HM)  1803." 

PART  1806— COMPETITION 
REQUIREMENTS 

3.  Part  1806  is  amended  as  set  forth 
below: 

1806.202-70    [Amended] 

a.  In  section  1806.202-70.  paragraphs 
(a)(2)(i)  and  (a)(3),  "(Code  HH)"  is 
revised  to  read  "(Code  HS)." 

1806.302-770    [Amended] 

b.  In  section  1806.302-770,  paragraphs 
(a)  and  (c),  "Code  HH"  is  revised  to  read 
"Code  HS." 

1806.304    [Amended] 

c.  In  section  1806.304,  paragraph  (c), 
"(Code  HH)"  is  revised  to  read  "(Code 
HS)." 

PART  1807— ACQUISITION  PLANNING 

1807.7204,1807.7206    [Amended] 

4.  Throughout  sections  1807.7204  and 
1807.7206.  "(Code  HH)"  is  revised  to 
read  "(Code  HS)." 


PART  1812-COffmACT  DELIVERY 
OR  PERFORMANCE 

1812.104-70    [Amended] 

5.  In  section  1812.104-70,  paragraph 
(d),  the  last  sentence  is  removed  and  the 
following  sentence  is  added  in  its  place: 

***** 

(d)  *  *  *  In  the  alternative,  the 
delivery  date  may  also  be  shown  as  a 
specified  number  of  days  from  a 
specified  milestone;  for  example,  90 
days  after  contract  award.  The  column 
heading  "Delivery  Date"  may  be 
changed  to  "Within  Days  After  (Identify 
specific  milestone)." 


PART  181 S-CONTRACTING  BY 
NEGOTIATION 

6.  Part  1815  is  amended  as  set  forth 
below: 

1815^08    [Amended] 

a.  In  section  1815.808,  paragraph  (b), 
the  sentence  beginning  with  "However, 
when  a  *  *  *"  and  ending  with  "*  *,  * 
of  FAR  15.806-2(a)."  is  removed,  and  the- 
following  sentence  is  inserted  in  its 
place: 

(b)  *  *  *  However,  when  a  PPM  has 
been  prepared  under  1815.807,  the 
subsequent  PNM  need  only  provide  any 
information  required  by  FAR  15.608  that 
was  not  provided  in  the  PPM  and 
explain  the  differences  between  the 
prenegotiation  objective  position  and 
the  final  negotiated  settlement,  including 
each  proposed  subcontract  that  meets 
the  requirement  of  FAR  15.806-2(a). 


1815.970   [Amended] 

b.  In  section  1815.970,  paragraph  (e), 
the  citation  "1815.807-70{c)(3)"  is 
revised  to  read  "1815.807-70(d)(3)." 

1815.970-2    [Amended] 

c  In  section  1815.970-2,  paragraph  (d). 
the  last  two  sentences  are  removed. 

PART  1816— TYPES  OF  CONTRACTS 

7.  Part  1816  is  revised  to  read  as 
follows: 

PART  1816— TYPES  OF  CONTRACTS 

Table  of  Cootents 

Subpart  1816.2— Fixed-Price  Contracts 

1816.202  Firm-fixed-price  contracts. 
1816.202-70    NASA  contract  clause. 

1816.203  Fixed-price  contracts  with 
economic  price  adjustment. 

1816.203-4    Contract  clauses. 

1816.207    Fmn-fixed-price,  level-of-effort 

term  contracts. 
1816.207-70    NASA  cootract  clause. 
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Sutipart  1816.1— Cost-fWmburtWMnt 
Contracts 

1816.301    General. 
1816.301-3    Limitations. 
1816.303    Cost-sharii^  contracts. 
1816.307    Contract  clauses. 
1816.307-70    NASA  contract  clauses. 
1816.370    Forms. 

Subpart  1816.4— Incentive  Contracts 

1816.403  Fixed-price  incentive  contracts. 

1816.404  Cost-reimbursement  incentive 
contracts. 

1816.404-2   Cost-plus-award-fee  contracts. 

1816.405  Contract  clauses. 
1816.405-70    NASA  contract  clause. 

Subpart  1816.6— Tima-and-Materials,  Labor- 
Hour,  and  Letter  Contracts 

1816.603    Letter  contracts. 
1816.603-2    Application. 
1816.603-3    Limitations. 
1816.603-4    Contract  clause. 
1816.603-470    NASA  contract  clause. 
Authority:  42-U.S.C.  2473(c)(1). 

Subpart  1816.2— Fixed-Price  Contracts 

1816.202  Firm-fixed-price  contracts. 

1816.202-70   NASA  contract  dauae. 

The  contracting  ofHcer  shall  insert  the 
clause  at  1852.216-78,  Firm-Fixed-Price, 
in  firm-fixed-price  solicitations  and 
contracts.  Insert  the  appropriate  amount 
in  the  resulting  contract 

1816.203  Fixed-price  contractslwWi 
economic  price  adjustment 

1816.203-4    Contract  clauses. 

(a)  In  addition  to  the  approval 
requirements  in  the  prescriptions  at  FAR 
52.216-2.  -3,  and  -4,  the  contracting 
ofHcer  shall  coordinate  with  the 
installation's  Financial  Management 
Officer  before  exceeding  the  ten-percent 
limit  in  paragraph  (c)(1)  of  the  clauses  at 
FAR  52.216-2.  -3.  and  -4. 

(b)  This  paragraph  (b)  applies  to 
adjustments  based  on  cost  indexes  of 
labor  or  material. 

(1)  All  price  adjustment  clauses  using 
cost  indexes  require  advance  approval 
by  the  Assistant  Administrator  for 
Procurement.  Requests  for  approval 
shall  be  submitted  to  the  Office  of 
Procurement  NASA  Headquarters 
(Code  HC). 

(2)  The  factors  in  paragraphs  (b)(2)  (i) 
through  (x)  of  this  section  should  be 
considered  in  preparing  any  price 
adjustment  clause  in  situations  meeting 
the  criteria  of  PAR  ie.203-4(d): 

(i)  The  clause  should  not  be  overly 
complex. 

(ii)  The  clause  shall  provide  for  a 
ceiling  for  adjustment  if  a  floor  is 
included  in  the  clause. 

(iii)  The  clause  shall  cover  only  those 
elements  of  cost  that  are  subject  to 
unpredictable  economic  fluctuation. 


(iv)  (A)  The  clause  must  positively 
and  accurately  identify  the  index(e8] 
upon  which  adjustments  will  be  based 
and  must  provide  an  alternative  in  the 
event  publication  of  the  designated 
index  is  discontinued.  The  alternative 
might  include  the  substitution  of  another 
index,  if  the  time  remaining  would 
justify  it  and  an  appropriate  index  is 
reasonably  available,  or  some  other 
method  for  repricing  the  remaining 
portion  of  the  work. 

(B)  There  should  normally  be  no  need 
to  make  an  adjustment  if  computation  of 
the  identified  index  is  altered;  however, 
provision  may  be  made  to  adjust  the 
economic  fluctuation  computations  if  the 
method  of  computing  the  index  is  so 
substantially  altered  as  to  negate  the 
original  intent  of  the  parties.  When  an 
index  to  be  used  is  subject  to  revision 
(e.g.,  the  Bureau  of  Labor  Statistics 
Producer  Price  Indexes),  the  price 
adjustment  clause  shall  further  specify 
that  any  adjustment  shall  be  based  upon 
the  applicable  revised  index. 

(v)  An  index  should  be  structured  to 
encompass  a  large  sample  of  relevant 
items,  yet  bear  a  logical  relationship  to 
the  type  of  contract  costs  measured.  The 
basis  of  the  index  should  not  be  so  large 
and  diverse  that  it  is  significantly 
affected  by  fluctuations  not  relevant  to 
contract  performance.  However,  it  must 
be  broad  enough  to  ensure  that  the 
effect  created  by  any  single  company, 
including  the  anticipated  contractor,  is 
minimal. 

(vi)  The  clause  must  establish  and 
properly  identify  a  contract  cost  base 
against  which  an  index,  established  in 
the  contract,  will  be  applied. 

(vii)  The  clause  should  provide  for 
definite  times  or  events  for  price 
adjustments  from  the  point  when 
economic  uncertainty  commences.  It 
should  not  provide  for  adjustment 
beyond  the  original  contract 
performance  period.  Adjustments  should 
be  frequent  enough  to  afford  the 
contractor  appropriate  economic  relief 
without  creating  a  burdensome 
administrative  effort.  The  adjustment 
frequency  should  normally  range  from 
six  to  twelve  months. 

(viii)  The  expenditure  proflle  for  both 
labor  and  material  should  be  based  on  a 
predetermined  rate  of  expenditure 
(expressed  as  the  percentage  of  material 
or  labor  use  as  related  to  total  contract 
price)  in  lieu  of  actual  cost  incurred.  If 
the  clause  is  to  be  used  in  a  competitive 
procurement  the  labor  and  material 
allocations,  with  regard  to  both  mix  and 
percentage  rate  of  expenditure,  shall  be 
determined  by  the  contracting  officer  in 
a  manner  approximating,  as  nearly  as 
possible,  the  average-expenditure 
profile  of  all  companies  likely  to  make 


offers.  If  the  clause  is  to  be  used  in  a 
noncompetitive  procurement,  the  labor 
and  material  allocations  determined  by 
the  contracting  officer  may  be  subject  to 
negotiation  and  agreement. 

(ix)  (A)  The  clause  should  state  the 
percentage  of  the  contract  price  or  the 
amount  subject  to  adjustment. 
Adjustments  shall  not  be  applied  to 
profit. 

(B)  Additionally,  the  labor  and 
material  portions  of  the  contract  must  be 
examined  to  exclude  areas  not  requiring 
adjustment.  It  may  not  be  necessary,  for 
example,  to  include  all  subcontracting, 
because  some  subcontract  efforts  could 
be  completed  during  the  early  life  of  the 
contract  and/or  be  firm-fixed-price. 
Certain  areas  of  overhead  should  be 
excluded  from  escalation  protection; 
e.g.,  depreciation  charges,  prepaid 
insurance  costs,  rental  costs,  leases, 
certain  taxes,  and  utility  charges. 
Economic  fluctuation  protection  should 
not  apply  to  that  portion  of  labor  for  the 
period  for  which  a  definitive  union 
agreement  exists  or  for  which 
Department  of  Labor  wage 
determinations  are  known. 

(C)  That  portion  of  the  contract 
determined  to  be  proper  for  economic 
fluctuation  protection  shall  then  be 
allocated  to  specific  time  periods  (e.g., 
semiannually]  on  the  basis  of  the 
expenditure  profile. 

(x)  The  economic  price  adjustment 
clause  should  provide  that  once  the 
labor  and  material  allocations  have 
been  established,  they  remain  fixed 
through  the  life  of  the  contract. 
Subsequent  modifications  which  affect 
contract  price  are  generally  not  subject 
to  economic  price  adjustment.  If  the 
contracting  officer  determines  that  such 
an  action  should  be  subject  to  economic 
price  adjustment  a  new  economic  price 
adjustment  clause  should  be 
incorporated  into  the  contract.  Such  a 
clause  would  require  prior  approvals  in 
accordance  with  1816.203-4(b)(l). 

(c)  When  economic  price  adjustment 
clauses  are  included  in  contracts  that  do 
not  require  submission  of  cost  or  pricing 
daU  (see  FAR  15.804-2  and  -3),  the 
contracting  officer  shall  obtain  adequate 
information  to  establish  the  contract 
cost  base  from  which  adjustments  will 
be  made.  In  addition,  the  contracting 
officer  may  require  verification  of  this 
information  to  the  extent  necessary  to 
permit  reliance  upon  it  as  reasonable. 

(d)  The  contracting  officer  shall  insert 
the  provision  at  1852.216-72,  Evaluation 
of  Offers  Subject  to  Economic  Price 
Adjustment  in  all  negotiated,  fixed- 
price  solicitations  that  contain  an 
economic  price  adjustment  clause. 


834 Federal  Register  /  Vol.  57.  No.  6  /  Thursday.  January  9.  1992  /  Rules  and  Regulations 


1S1&^7    Finn-fixcd-prict.  ltvt»^-«ffort 
t#nn  contracts. 

ltlC.207-70    NASA  contract  daus*. 

(a)  The  contracting  officer  shall  insert 
a  clause  substantially  as  stated  at 
1852.216-79.  Level-of-Effort  (Fixed- 
Price),  in  fixed-price  term  soiicitafions 
and  contracts.  Insert  the  minimum  direct 
labor  hours,  the  labor  categories  and 
associated  direct  labor  hours,  and  a 
formula  or  rates(s)  (dollar  amount(s))  by 
which  the  fixed  price  may  be  reduced  if 
the  minimum  direct  labor  hours  have  not , 
been  provided.  The  labor  category 
information  may  be  simplified  (e.g., 
"engineering"  or  "drafting")  for  smaller, 
less  complex  procurements. 

(b)  For  task  ordering  procedures  for 
firm-fixed-price,  level-of-effort  term 
contracts,  see  1816.307-70(d) 

Subpart  1t16.^— Cost-Reimbursement 
Contracts 

1816.301       GcneraL 

1816.301-3       Umitations. 

The  determination  and  findings 
required  by  FAR  16.301-3  and  18.403(c) 
may  be  signed  by  the  contracting  officer 
for  individual  purchases  and  contracts. 
The  format  shown  below  shall  be  used. 

National  Aeronautics  and  Space 
Administration 

Deterwination  and  Findings 

Authority  to  Use  a  (a)  Contract 

Upon  the  basis  of  the  following  findings 
and  determination,  which  I  make  under  the 
authority  of  10  U.S.C  2306(c).  the  contract 
described  below  may  be  entered  into  on  a  (a) 
basis.  ,        I 

Findings  | 

1.  The  (b)  proposes  to  enter  into  a  (a) 
contract  for  the  acquisition  of  (c).  The  cost  of 
this  work  is  estimated  at  $  

2.  The  work  to  be  performed  is  (d). 
Determination  ' 

(This  contract  type  is  likely  to  be  less  costly 
than  any  other  type.)  (It  is  impractical  to 
obtain  supplies  or  services  of  the  kind  or 
quality  required  without  the  use  of  this 
contract  type.)  (e)  i 

Date: ' 

Notes — ^The  contracting  officer  shall 
insert,  where  shown,  the  following    i 
information:  ' 

(a)  Specific  type  of  contract  contemplated. 

(b)  Installation  name. 

(c)  Brief  description  of  supplies  or  services. 

(d)  Description  of  the  nature  of  the 
proposed  work  and  related  specific  facts  that 
show  why  the  contemplated  contract  type  is 
the  best  alternative  for  this  particular 
acquisition. 

(e)  The  appropriate  sentence  or.  vvhen  both 
apply,  insert  both  connected  by  "and." 

1816.303    Cost-sharing  contracts. 

(a)  When  cost  sharing  is  applicable. 
(1)  Except  as  provided  for  in  paragraph 


(b)  of  this  section,  cost  sharing  by  non- 
Federal  organizations  is  mandatory  in 
any  contract  for  basic  or  applied 
research  resulting  from  an  unsolicited 
proposal. 

(2)  (i)  Cost  sharing  by  non-Federal 
organizations  may  bie  accepted  in  any 
contract  when  offered  by  a  performing 
organization. 

(ii)  Cost  sharing  by  educational 
institutions  may  be  accepted,  when 
voluntarily  offered,  if  the  institution  is 
aware  of  NASA's  policy  that  the  amount 
of  cost  sharing  is  not  a  factor  in 
determining  whether  to  support  a  given 
proposal. 

(b)  When  cost  sharing  is  not 
applicable.  (1)  Cost  sharing  is  not 
applicable  to  contracts  for  basic  or 
applied  research  resulting  fit>m  an 
unsolicited  proposal  when  (i)  the  offeror 
certifies  in  writing  to  the  contracting 
officer  that  it  has  no  commercial, 
production,  educational,  or  service 
activities  on  which  to  use  the  results  of 
the  research,  and  no  means  of 
recovering  any  cost  sharing  on  such 
projects,  and  (ii)  the  contracting  officer 
determines  that  cost  sharing  does  not 
apply  and  documents  the  file  with  a 
memorandum.  In  these  situations,  where 
there  is  no  measurable  potential  gain  to 
the  performing  organization,  mutuality 
of  interest  does  not  exist  and  it  would 
not  be  equitable  for  the  Government  to 
require  cost  sharing. 

(2)  (i)  NASA's  normal  policy  is  to  fully 
reimburse  universities  for  research 
performed  on  its  behalf.  However,  to 
establish  on  a  case-by-case  basis  that 
there  is  no  clear  potential  for  significant 
future  benefit  or  measurable  gain  to  the 
university,  and  that  cost  sharing  is  not 
appropriate,  the  contracting  officer  shall 
document  the  file  with  a  determination 
substantively  the  same  as  that  required 
by  1816.303(b)(1)  of  this  section.  The 
determination  shall  identify  the 
information  on  which  it  is  based.  If  the 
determination  cannot  reasonably  be 
made  from  the  available  information, 
the  contracting  officer  shall  request  the 
university  to  certify  as  in  1816.303(b)(1) 
of  this  section.  Blanket  procedures  shall 
not  be  established  for  routinely 
obtaining  certifications  from  all 
universities. 

(ii)  NASA  does  not  request  inclusion 
of  cost-sharing  information  in  proposals 
from  educational  institutions.  If  cost 
sharing  is  determined  applicable,  a  cost- 
sharing  offer  will  be  requested  during 
negotiations. 

(c)  Amount  of  cost  sharing. — (1) 
Educational  institutions  and  affiliated 
not-for-profit  institutions.  Cost  sharing, 
if  used  for  educational  institutions  and 
affiliated  not-for-profit  institutions, 
normally  varies  from  one  percent  to  as 


much  as  five  percent  of  the  project's 
cost. 

(2)  Other  performing  organizations,  [i] 
Cost  sharing  for  organizations  other 
than  those  in  paragraph  (c)(1)  of  this 
section  may  be  any  percentage  of  the 
research  cost.  Mutuality  of  interest  in 
the  results  of  the  work  being  performed 
is  of  primary  significance  in  assessing 
the  appropriateness  of  any  particular 
level  of  cost  sharing. 

(ii)  Factors  that  should  be  considered 
in  determining  mutuahty  of  interest 
include — 

(A)  The  potential  of  the  contractor  to 
recover  its  contribution  from  non- 
Federal  sources; 

(B)  The  extent  to  which  the  particular 
area  of  research  requires  special 
stimulus  in  the  national  interest;  and 

(C)  The  extent  to  which  a  research 
effort  or  result  is  likely  to  enhance  the 
contractor's  capability,  expertise,  or 
competitive  position. 

(d)  Implementation — (1)  Payment  of 
fee  or  profit.  No  fee  or  profit  may  be 
paid  to  a  cost-sharing  contractor,  and 
only  an  agreed-to  portion  of  allowable 
costs  shall  be  reimbursed. 

(2)  Method  of  cost  sharing.  Cost 
sharing  shall  be  accomplished  by  a 
contribution  of  part  or  all  of  one  or  more 
elements  of  the  allowable  cost  of  the 
work  being  performed.  It  normally  shall 
be  expressed  as  a  stated  minimum 
percentage  of  the  total  allowable  costs 
of  the  project.  Costs  so  contributed  may 
not  be  charged  to  the  Government  under 
any  other  grant  or  contract  (including 
allocation  to  other  grants  or  contracts  as 
part  of  an  independent  research  and 
development  program). 

(3)  Documentation.  Contract  files  shall 
contain  appropriate  documentation  of 
the  reasons  for  cost  sharing  and  support 
for  the  amount  or  percentage  of  cost 
sharing  agreed  upon.  For  educational 
institutions.  *he  reasons  for  any  cost 
sharing  exceeding  (i)  five  percent  or  (ii) 
the  amount  originally  offered  shall  be 
documented. 

1816.307    Contract  ciauset. 

(a)  In  solicitations  and  contracts 
containing  the  clause  at  FAR  52.216-8. 
Fixed  Fee,  or  FAR  52.216-10,  Incentive 
Fee,  the  Schedule  shall  include 
appropriate  terms,  if  any,  for  provisional 
billing  against  fee. 

(b)  In  paragraph  (h)(2)(ii)(B)  of  the 
Allowable  Cost  and  Payment  clause  at 
FAR  52.216-7,  the  period  of  years  may 
be  increased  to  correspond  with  any 
statutory  period  of  limitation  applicable 
to  claims  of  third  parties  against  the 
contractor,  provided,  that  a 
corresponding  increase  is  made  in  the 
period  for  retention  of  records  required 
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in  paxagcaph  [d\  of  the  daitse  at  FAR 
52^-5-1,  Examioation  of  Records  by 
Comptroller  CenecaL 

(c)  In  paragraph  (g](2](ii)  of  the 
Allowable  Cost  and  Payment — ^Facilities 
clause  at  FAR  52.216-13,  the  period  of 
years  may  be  increased  to  correspond 
with  any  statutory  period  of  limitation 
applicable  to  claims  of  third  parties 
against  the  contractor  provided,  that  a 
corresponding  increase  is  made  in  the 
period  for  retention  of  records  required 
in  paragraph  (d)  of  the  clause  at  FAR 
5Z.2T5-I,  Examination  of  Records  by 
Comptroller  General. 

1816.307-70    NASAcontracrclMMM. 

(a)  The  contracting  oflicer  shall  insert 
the  clause  at  t852.2ie>-73,  Estimated 
Cost  and  Cost  Sharing,  in  each  contract 
in  which  costs  are  shared  by  the 
contractor  pursuant  to  18T8.303. 

(b)  The  contracting  ofTicer  shall  insert 
the  clause,  or  one  substantially  like  the 
clause,  at  1852.216-74.  Estimated  Cost 
and  Fixed  Fee,  in  cost-plus-fixed-fee 
contracts. 

(c)  The  contracting  officer  may  insert 
the  clause  at  1852.215-75,  Payment  of 
Fixed  Fee,  in  cost-phis-fixed-fee 
contracts.  Modifications  to  the  clause 
are  authorized. 

{d}(l)  The  contracting  officer  may 
insert  a  clause  substantially  as  stated  at 
1852.216-80,  Task  Ordering  Pt-ocedure, 
in  lerel-of-effort  term  solicitations  and 
contracts  where  (i)  the  statement  of 
work  is  general  in  nature  and  (ii)  task 
orders  are  needed  to  further  define  and 
clarify  the  effort  required.  This  clause  is 
applicable  to  both  fixed-price  and  cost- 
reimbursement  type  term  contracts. 

(2)  The  contracting  officer  may  issue 
task  orders  whicb  tailor  the  list  of 
information  which  the  contractor  is 
directed  to  provide  in  paragraph  (b)(2] 
of  the  clause  at  1852.2T6-80. 

(e)  The  contracting  officer  shall  insert 
the  clause  at  18521216-81,  Estimated 
Cost,  in  cost-no-fee  contracts  that  are 
not  cost  sharing  or  facilities  contracts. 

(f](l]  The  contracting  officer  shall 
insert  a  clause  substantially  as  stated  at 
1852.216-82;  Level-of-Effort  (Cost],  in 
term  cost  reimbursement  type 
solicitations  and  contracts.  Insert  the 
required  information  in  the  blanks, 
provided. 

(2)  Prior  to  reducing  the  contract  fee  in 
accordance  with  paragraph  (d]  of  clause 
1852.216-82,.  tha  contracting  officer  shall 
analyze  the  information,  if  any,  provided 
by  the  contractor.  The  analysis  and  its 
bearing  on  the  amount  of  the  redaction 
shall  be  documented  in  the  contract  file. 

(g]  The  contracting  officer  may  insert 
a  clause  substantially  as.  statedat 
1852.216-87,  Submission  of  Vouchers- for 


Payment,  in  cost-reimbursemenf 
solicitations  and  contracts. 

1016.370   Forms. 

Contractors  shall  use  NASA  Form  778. 
Contractor's  Release;  NASA  Form  779, 
Assignee's  Release;  NASA  Form  780, 
Contractor's  Assignment  of  Refimds, 
Rebates,  Credits,  and  Other  Amounts,  to 
fulfill  the  assignment  and  release 
requirements  of  the  clauses  prescribed 
at  FAR  1&307  (a)  and  (g)  (i.e.,  the 
clauses  at  FAR  52.216-7,  Allowable  Cost 
and  Payment-  and  52.216-13,  Allowable 
Cost  and  Payment — Facilities). 
Computer-generated  forms  may  be 
accepted  provided  they  comply  with 
FAR  clause  52.2S3-1. 

Subpart  1816.4— Incentive  Contract* 

1016.403  FIxed-prtcs  IncsnUvs  contracts. 

A  determination  and  findings  is 
required  by  FAR  16.403(c)  for  fixed  price 
incentive  contracts.  It  shall  be  executed 
in  accordance  with  1816.301-3. 

1816.404  Cost-fshnbursiwsnt  lncsnlli»e 
contracts. 


1816.404-2 


(a)  To  assure  compliance  with  FAR 
16.404-2(b)(2),  all  contract  performance 
areas  subject  to  evaluation  on  a 
judgmental  basis,  including  performance 
areas  such  as  cost  and  technical 
management,  quality,  timeliness,  and 
productivity,  shall  be  consolidated  in  a 
single  award  fee  criteria  and  rating  plan. 
The  objective  is  a  balanced  evaluation 
of  the  contractor's  overaD  performance 
resulting  in  a  single  award  fee 
determination  consistent  with  NASA's 
management  concerns  and  priorities. 

(b)  The  amount  of  the  base  fee  should 
normally  not  exceed  three  percent  of  the 
estimated  cost  of  the  contract  exclusive 
of  the  fee;  the  maxinram  fee  (base  plus 
award  fee)  shall  not  exceed  the 
limitations  stated  in  FAR  19.90a(d). 

(c)  Additional  information  on  award 
fee  contracting  is  contained  in  NASA's 
"Guidance  on  Award  Fee  Contracting" 
handbook  dated  June  1989  (available 
from  Headquarters,  Code  HC). 

1816.40S  ^ntiacl  riaaaaa, 

1816.406-70    IMSA  contract  dausss. 

(a)  As  authorized  by  FAR  I6.40S(e). 
the  contracting  officer  shall  insert  the 
clause  at  1852.216-76,  Award  Fee.  in 
solicitations  and  contracts  when  a  cost- 
plus-award-fee  contract  is 
contemplated 

(b)  The  contracting  officer  may  insert 
a  clause  substantially  as  stalled  at 
1852.216-83.  Fixed  Pricfr  InccnUve.  ia 
fixed-price-incentive  solicitations  and 
contracts  utilizing  firm  or  saccessive 


targets.  For  items  to  be  subject  to 
incentive  price  revision,  identify  the 
target  cost,  target  profit,  target  price, 
and  ceiling  price  for  each  item. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  1852.216-84,  Estimated 
Cost  and  Incentive  Fee.  in  cost-plus- 
incentive-fee  solicitations  and  contracts. 

(d)  The  contracting  officer  may  insert 
a  clause  substantially  as  stated  at 
1852.216-85,  Estimated  Cost  and  Award 
Fee,  in  cost-plus-award-fee  solicitations 
and  contracts. 

Subpart  1816.6— Thne-and-Matariait, 
Labor-Hour,  and  Letter  Contracts 

1816.603    LsNsr  contracts. 

1016.03-2    AppOcstlon. 

Although  there  is  no  set  format  for  a 
letter  contract,  certain  items  must  be 
included.  In  addition  to  the  clauses 
prescribed  in  FAR  1&603-4.  the 
following  information,  must  be  included 
in  all  letter  contracts: 

(a)  Statement  of  work. 

(b)  Delivery  or  performance  schedule 
and  place(s)  of  inspection  and 
acceptance. 

(c)  A  statement  that  no  profit  or  fee 
shall  be  paid  under  the  letter  contract 
except  as  provided  in  the  Termination 
clause  (see  1815.971). 


1816408-8 

(a)  Letter  contracts  having  an 
estimated  definitive  contract  amount 
below  the  dollar  thresholds  specified  in 
1807.7102. 

(1)  Authority  to  approve  the  issuance 
of  such  letter  contracts  is  delegated  to 
the  procurement  officer.  Each  request 
for  approval  shall  include  the  following: 

(i)  F^posed  contractor's  name  and 
address. 

(ii)  Location  where  contract  is  to  be 
performed. 

(iii)  Contract  nuoiber,.  including 
modification  number,  if  applicable. 

(iv)  Brief  description  of  the  work  or 
services  to  be  performed. 

(v)  Performance  period  or  delivery 
schedule. 

(vi)  Amount  of  letter  contract. 

(vii)  Performance  period  of  letter 
conttad 

(viii)  Estimated  total  amount  of 
definitive  contract 

(ix)  Type  of  dsfimtive  contract  to  be 
executed. 

(x)  A  statement  that  the  definitive 
contract  will  contain  all  required 
douses  or  that  deviations  have  been 
approved 

(xi)  A  statement  as tti  the  necessity 
and  advantafs  to  the  Government  of  the 
proposed  letter  contract. 
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(2)  The  procurement  officer  shall 
provide  a  copy  of  the  approval  to  issue  a 
letter  contract,  along  with  the 
documentation  required  in  paragraph 
(a](l]  of  this  section,  to  the  Assistant 
Administrator  for  Procurement  (Code 
HS]  within  10  days  of  approval. 

(3)  The  procurement  officer  shall 
notify  the  Assistant  Administrator  for 
Procurement  (Code  HS)  of  the  date  of 
definitization  and  contract  amount. 

(b)  Letter  contracts  having  an 
estimated  deHnitive  contract  amount 
equal  to  or  exceeding  the  dollar 
thresholds  specified  in  1807.7102. 

(1)  Requests  for  authority  to  issue 
such  letter  contracts  shall  be  signed  by 
the  procurement  officer  and  submitted 
to  the  Assistant  Administrator  for 
Procurement  (Code  HS)  for  approval. 
They  shall  include  the  information  cited 
in  subparagraph  (a)(1)  of  this  section. 

(2)  Any  modification  of  an 
undefinitized  letter  contract  approved 
under  (b)(1)  of  this  section  must  be 
approved  by  the  Assistant 
Administrator  for  Procurement. 

(3)  Any  modification  of  an 
undefinitized  letter  contract  approved 
by  a  procurement  officer  in  accordance 
with  {a)(l]  of  this  section  that  increases 
the  estimated  definitized  contract 
amount  to  or  above  the  dollar  thresholds 
specified  in  1807.7102  must  have  the 
prior  approval  of  the  Assistant 
Administrator  for  Procurement. 

1816.60^-4    Contract  dauM. 

1816.603-470    NASA  contract  clauM. 

The  contracting  officer  may  insert  a 
clause  substantially  as  stated  at  ^ 
1852.216-86.  Settlement  of  Letter 
Contract,  in  contracts  def.nitizing  letter 
contracts. 

PART  1823— ENVIRONMENT, 
CONSERVATION,  AND 
OCCUPATIONAL  SAFETY 

8.  Part  1823  is  amended  as  set  forth 
below:  . 


1823.302    [AmendMlI 

a.  In  section  1823.302,  the  section 
heading  "General"  is  revised  to  read 
"Policy",  and  in  the  introductory 
paragraph,  the  citation  "FAR 
23.302(c)(3)"  is  revised  to  read  "FAR 
23.302(c)(2)." 


1823^3-70    [AinwMted] 

b.  In  section  1823.303-70,  the  sentence 
"Insert  the  potentially  hazardous  items 
or  components."  is  revised  to  read 
"Identify  in  the  clause  the  potentially 
hazardous  items  or  components." 


1823.370    (Amended] 

c.  In  section  1823.370.  the  word  "by"  is 
added  in  front  of  the  phrase  "the  clause 
at  FAR  52.223-3." 

1823.7002    [Amended] 

d.  In  section  1823.7002,  paragraph  (c). 
"(Code  NPG)"  is  revised  to  read  "(Code 
FO)." 

PART  1825— FOREIGN  ACQUISITION 

9.  Part  1825  is  amended  by  revising 
Subpart  1825.9  to  read  as  follows: 

Subpart  1825.9— Additional  Foreign 
Acquisition  Clauses 

1825.901    Omission  of  the  Examination  of 
Record*  clause. 

(a)  The  contracting  officer's  request 
for  exclusion  of  the  clause  at  52.215-1. 
Examination  of  Records  by  the 
Comptroller  General,  shall  consist  of  the 
proposed  determination  and  findings 
(together  with  any  relevant  support 
information)  prepared  for  the 
Administrator's  signature  according  to 
the  format  in  FAR  25.901(d).  The 
procurement  officer  shall  forward  the 
package  to  the  Assistant  Administrator 
for  Procurement  (Code  HC). 

(b)  When  the  clause  at  52.215-1  is 
omitted  pursuant  to  FAR 
25.901(c)(l)(i)(B),  the  contracting  officer 
shall  prepare  a  written  report  in 
triplicate  to  be  furnished  to  the 
Congress.  The  head  of  the  installation 
concerned  shall  sign  the  report  and 
forward  it  to  the  Assistant 
Administrator  for  Procurement  (Code 
HC),  who  shall  submit  it  to  the 
Administrator  for  the  Administrator's 
signature  and  forwarding  to  Congress. 

PART  1830— COST  ACCOUNTING 
STANDARDS 

10.  Part  1830  is  amended  by  revising 
Subpart  1830.70  to  read  as  follows: 

Subpart  1830.70— Facilities  Capital 
Employee  for  Facilities  in  Use  or  for 
Facilities  Under  Construction 

1830.7001  Facilities  capital  employed  for 
facilities  in  use. 

1830.7001-1    Contract  facilities  capital 

estimates. 
1830.7001-2    Pre-award  facilities  capital 

applications. 
1830.7001-3    Post-award  facilities  capital 

applications. 

1830.7002  Facilities  capital  employed  for 
facilities  under  construction. 

1830.7002-1     Definitions. 
1830.7002-2    Measurement. 


Subpart  1830.70— Facilities  Capital 
Employed  for  Facilities  In  Use  or  for 
Facilities  Under  Construction 

1830.7001    Facilities  capital  employed  for 
facilities  in  use. 


1830.7001-1 
estimates. 


Contract  facilities  capital 


(a)  After  the  appropriate  Forms  Cost 
Accounting  Standards  Board-Cost  of 
Money  (CASB-CMF)  have  been 
analyzed  and  CMFs  have  been 
developed,  the  contracting  officer  is  in  a 
position  to  estimate  the  facilities  capital 
cost  of  money  and  capital  employed  for 
a  contract  proposal.  DD  Form  1861 
"Contrerct  Facilities  Capital  and  Cost  of 
Money"  has  been  provided  for  this 
purpose  and,  when  properly  completed, 
becomes  a  connecting  link  between  the 
Forms  CASB-CMF  and  any  applicable 
agency  structured  approach  to 
determination  of  profit  or  fee  objectives. 
An  evaluated  contract  cost  breakdown 
reduced  to  the  contracting  officer's  pre- 
negotiation  cost  objective  must  be 
available.  The  procedure  is  similar  to 
applying  overhead  rates  to  appropriate 
overhead  allocation  bases  to  determine 
contract  overhead  costs. 

(b)  DD  Form  1861  provides  for  listing 
indirect  cost  pools  and  direct-charging 
service  centers  (if  used)  in  the  same 
structure  they  appear  on  the  contractor's 
cost  proposal  and  Forms  CASB-CMF. 
The  structure  and  allocation  base  units- 
of-measure  must  be  compatible  on  all 
three  displays.  The  base  for  each 
indirect  cost  pool  must  be  broken  down 
by  year  to  match  each  separate  Form 
CASB-CMF.  Appropriate  contract 
overhead  allocation  base  data  are 
extracted  by  year  from  the  evaluated 
cost  breakdown  or  pre-negotiation  cost 
objective,  and  are  listed  against  each 
separate  Form  CASB-CMF.  Each 
allocation  base  is  multiplied  by  its 
corresponding  cost  of  money  factor,  to 
get  the  Facilities  Capital  Cost  of  Money 
estimated  to  be  incurred  each  year.  The 
sum  of  these  products  represents  the 
estimated  Contract  Facilities  Capital 
Cost  of  Money  for  the  Year's  effort. 
Total  contract  facilities  cost  of  money  is 
the  sum  of  the  yearly  amounts. 

1830.7001-2    Pre-award  facilities  capital 
applications. 

Facilities  Capital  Cost  of  Money  as 
determined  above  is  applied  in 
establishing  cost  and  price  objectives  as 
follows: 

(a)  Cost  objective.  This  special, 
imputed  cost  of  monay  shall  be  used, 
together  with  normal,  booked  costs,  in 
establishing  a  cost  objective  or  the 
target  cost  when  structuring  an  incentive 
type  contract.  Target  costs  thus 
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established:  at  the  outset,  shsdl  not  be 
adjusted  as  actual  cost  of  money  lafies 
become  available  for  the  periods  during 
which  contract  performance  takes  place. 

(b)  Profit  objective.  Cost  of  Money 
shall  not  be  included  as  part  of  the  cost 
base  when  measuring  the  contractor's 
effort  in  connection  with  establishing  a 
pre-negotiation  profit  objective.  The  cost 
base  for  this  purpose  ^all  be  restricted 
to  normal,  booked  costSv 

1830.7001-3   Po«t4wanlfacilttiet  capital 
appllcatlona. 

(aj  Interim  billings  based  on  costs 
incurred.  Contract  Facilities  Capital 
Cost  of  Money  may  be  included  in  cost 
reimbursement  and  progress  payment 
invoices.  The  amount  that  qualifies  as 
cost  incurred  for  purposes,  of  the 
Allowable  Cost  and  Payment  or 
Progress  Payment  clause  of  the  contract 
is  the  result  of  multiplying  the  incurred 
portions  of  the  indirect  cost  pool 
allocation  bases  by  the  latest  available 
Cost  of  Money  Factors.  Like  applied 
overhead  at  forecasted  oveiiiead  rates, 
such  computations  are  interim  estimates 
subject  to  adjustment.  As  each  year's 
data  are  finalized  by  computation  of  the 
actual  Cost  of  Money  Factors  under 
CAS  414  and  FAR  31.205-10,  the  new 
factors  should  l]^  used  to  calculate 
contract  facilities  cost  of  money  for  the 
next  accounting  period. 

(b)  Final  settlement.  Contract 
Facilities  Capital  Cost  of  Money  for  final 
cost  determination  or  repricing  is  based 
on  each  year's  final  Cost  of  Money 
Factors  determined  under  CAS  414  and 
supported  by  separate  Fonn  CASB- 
CMF.  Contiiact  coat  must  be  separately 
computed  in  a  manner  similar  to  yearly 
final  overhead  rates.  Also  like  ovra-head 
costs,  the  final  a^tlement  will  include 
an  adjustment  from  interim  to  final 
contract  cost  of  money.  However, 
estimated  or  target  cost  will  not  be 
adjusted. 

1830.7002   Facilities  capital  employed  for 
facilities  under  construction. 

1830.7002-1    DefinitfainL 

The  following  definitions  hav&been 
taken  or  developed  from  Cost 
Accounting  Standard  (CAS)  417,  Cost  of 
Money  as  an  Element  of  the  Cost  of 
Capital  Assets  Unds  Construction. 

(a)  Coat  of  money  rate.  The  cost  of 
money  rate  is  either  the  interest  rate 
determined  by  the  Secretary  of  the 
Treasury  pursuant  to  Public  Law  92-41 
(85  Stat  97),  or  the  time-weighted 
average  of  such  rates  for  each  cost 
accounting  period  during  which  the 
asset  is  being  constructed,  fabricated,  or 
developed.  The  time-weighted  average 
interest  rate  is  calculated  by  multiplying 


the  various  rates  in  effect  during  the 
months  of  conatnictioa  by  die  nnmber  of 
months  each  rate  was  in  effect.  The  sum 
of  the  products  is  divided  by  the  total 
number  of  months  in  which  the  rates 
were  experienced. 

(b)  Representative  investment  The 
representative  investment  is  the 
calculated  amount  considered  invested 
by  the  contractor  in  the  project  to 
construct,  fabricate,  or  develop  the  asset 
during  the  cost  accounting  period.  In 
calculating  the  representative 
investment,  consideration  must  be  given 
to  the  rate  or  expenditure  pattern  of  the 
investment,  i.e.,  if  most  of  the 
investment  was  at  the  end  of  the  cost 
accounting  period,  the  representative 
investmept  calcalatian  must  reflect  this 
fact. 

(1)  VL  the  contractor  experiences  an 
irregular  or  nneven  expenditure  pattern 
in  the  construction,  fabrication,,  or 
development  of  a  capital  asset,  Le.,  a 
majority  of  the  construction  costs  were 
incurred  toward  the  beginning,  middle, 
or  end  of  the  cost  accounting  period,  the 
contractor  must  either: 

(i)  Determine  a  represmtative 
investment  amount  for  the  cost 
accounting  period  by  calculating  the 
average  of  the  month-end  balaiices  for 
that  cost  accounting  period;  or 

(ii)  Treat  month-end  balances  as 
individual  representative  investment 
amounts. 

(2)  If  the  construction,  fabrication,  or 
development  costs  were  incurred  in  a 
fairly  uniform  expenditure  pattern 
throughout  the  construction  period,  the 
contractor  may: 

(i)  Determine  a  representative 
investment  amount  for  the  cost 
accoimting  period  by  averaging  the 
beginning  and  ending  balances  of  the 
construction,  fabrication,  or 
development  cost  account  for  the  cost 
accounting  period;  or 

(ii)  Treat  month-end  balances  as 
individual  representative  investment 
amounts. 

1830.7002-2    MeaaoreiiMnt 

(a)  The  imputed  cost  of  money  for  an 
asset  under  construction,  fabrication,  or 
development  is  calculated  by  applying  a 
cost  of  money  rate  (see  1830.7l)02-l(a)], 
to  the  representative  investment  amount 
(see  1830.7002~l(b)). 

(1)  When  a  representative  mvestment 
amount  is  determined  for  a  cost 
accounting  period  following  1830.7002- 
l(b)(l)(i)  orl830.7002-l(b)(2)(i),  the  cost 
of  money  rate  used  shall  be  the  time- 
wei^ed  average  rate. 

(2)  When  a  monthly  representative 
investment  amoimt  (see  1830.7002- 
l(b)(l)(ii)  or  ia30.7tn2-l(h)(2)(ii))  is 


used,  the  cost  of  money  rate  shall  be  the 
rate  in  effect  lock  moittit  (Note:  Under 

this  method,  the  cost  of  money 
calculating  is  made  monthly  and  the 
total  for  the  cost  accounting  period  ia 
the  sum  of  the  monthly  calculations.) 

(b)  The  method  chosen  by  a 
contractor  for  determining  the 
representative  investment  amount  may 
be  different  for  each  capital  asset  being 
constructed,  fabricated,  or  developed  as 
long  as  the  method  fits  the  expenditure 
pattern  of  the  consttmction  costs 
incurred. 

(c)  The  imputed  cost  of  money  will  be 
capitalized  only  once  in  any  cost 
accounting  period:  either  at  the  end  of 
the  period  or  at  the  end  of  the 
construction  period,  whichever  comes 
firsL     ■ 

(d)  When  the  construction  of  an  asset 
takes  more  than  one  cost  accounting 
period,  the  cost  of  money  capitalized  for 
the  first  cost  accounting  period  will  be 
included  in  determining  the 
representative  investment  amount  for 
any  future  cost  accounting  periods. 

PART  1831-CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

11.  Part  1831  is  revised  to  read  as 
following 

PART  1831— COWTflACT  COST 
PRINCIPLES  AND  PROCEDURES 

Sul>part  1831.1— AppUeabiltty 

1831.101    Objectives. 

Sui>part  1S31.2-Contnct8  with 
Commercial  Organitattons 

1831.205    Selected  Costs. 
1831.205-32    Pre-contract  costs. 
1831.205-70    ContrHCt  clause. 
Authority.  42  U.S.C  2473  (cUl). 

Subpwt  isst.t— AppUcaWWy 

1831.101    Objectivta. 

Requests  for  individual  deviations 
from  FAR  cost  principles  under  FAR 
31.101  shall  be  forwarded  for  the 
approval  of  the  Assistant  Administrator 
for  Procurement  (Code  HC).  The 
following  should  accompany  each 
request  for  deviation:  (1)  The  name  and 
phone  number  of  the  contracting  officer, 
(2)  a  copy  of  the  contractor's  request  for 
cost  allowance,  (3)  the  rationale  for 
granting  the  deviation  and  any 
supporting  information,  including  the 
benefit  to  the  Government,  (4)  the  doUar 
amount  involved,  and  (5)  any  other 
information  considered  relevant  to  t^ 
request. 
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Subpart  1831.2— Contracts  with 
Commercial  Organizatior 


1831.205    Selected  costs. 


mm 


1831.20S-32    Precontract  costs. 

The  authorization  of  precontract  costs 
is  not  encouraged  and  shall  be  granted 
only  in  exceptional  circumstances 
where  a  written  request  and  justification 
has  been  submitted  to  aild  approved  by 
the  procurement  officer.  The 
justification  shall  (1)  substantiate  the 
necessity  for  the  contractor  to  proceed 
prior  to  the  contract  award,  (2)  specify 
the  start  date  of  such  contractor  effort, 
(3]  identify  the  total  estimated  time  of 
the  advanced  effort,  and  (4]  specify  the 
cost  limitation. 

1831.205-70    Contract  cisusol 

(b)  The  contracting  officer  shall  insert 
the  clause  1852.231-70,  Date  of 
Incurrence  of  Costs,  in  cost- 
reimbursement  contracts  for  which 
speciHc  coverage  of  precontract  costs  is 
authorized  under  1831.205-32. 

PART  1832-CONTRACT  FINANCING 

12.  Part  1832  is  amended  as  set  forth 
below: 

a.  Subpart  1832.4  is  revised  to  read  as 
follows:  j 

Subpart  1832.4— Advance  Payments 

1832.402    General. 

1832.402-1    Small  Business  Innovative 
Research  contracts. 

1832.406  Letters  of  credit. 
1832.406-70    Federal  Cash  Transaction 

Report. 

1832.407  Interest. 

1832.409-3    Security,  supervision,  and 

covenants. 
1832.410    Findings,  defermination,  and 

authorization. 
1832.410-70    Instructions  for  determinations 

and  findings. 
1832.412    Contract  clause. 

Subpart  1832.4— Advance  Payments 


1832.402 

Determinations  and  Hndings  in 
support  of  advance  payments,  as 
authorized  by  the  Armed  Services 
Procurement  Act  of  1947,  as  amended 
(10  U.S.C.  2307(c)  and  2310(b)],  shall  be 
prepared  in  accordance  with  1832.410. 
The  lowest  level  of  authority  at  which 
these  determinations  and  findings  shall 
be  made  is: 

(a)  The  Assistant  Administrator  for 
Procurement  (Code  HC),  for  advance 
payments — 

(1)  Where  the  cumulative  potential 
value  for  a  single  contract  is  greater 
than  $25,000,000,  or  where  a  contract 
modification  will  increase  the  amount 
outstanding  at  any  time  and  the 
cumulative  potential  contract  value  will 


exceed  $25,000,000.  When  the  advance 
payments  outstanding  at  any  time  will 
exceed  $25,000,000,  the  appropriate  60- 
day  notification  will  be  given  to 
Congress  in  accordance  with  10  U.S.C. 
2307(d).  Additional  determinations  and 
findings  for  increases  to  such  contracts 
need  not  be  prepared  and  submitted  to 
the  Assistant  Administrator  for 
Procurement  as  long  as  the  advance 
payment  amount  outstanding  at  any 
time  is  not  increased; 

(2)  In  any  amount  to  a  foreign  entity; 
or 

(3)  In  any  amount  when  the 
organization  will  receive  a  fee  for  the 
effort  involved. 

(b)  The  procurement  officer,  for 
advance  payments  involving  a  single 
action  or  which  results  in  the  cumulative 
potential  contract  value  of  $25,000,000  or 
less  (other  than  to  foreign  entity  or  an 
organization  that  will  receive  a  profit  or 
fee),  provided  the  action  has  been 
coordinated  with  the  installation's 
Financial  Management  Officer. 

1832.402-1    Small  Business  InnovatWe 
Research  Contracts. 

Advance  payments  for  all  Small 
Business  Innovative  Research  (SBIR) 
Phase  I  contracts  have  been  authorized 
through  a  class  deviation.  This 
authorization  is  for  the  Government 
fiscal  years  ending  September  30, 1993. 

183^406   Letters  Of  credit 

For  the  purposes  of  FAR  32.406(b)(1), 
each  installation  is  considered  a 
contracting  agency. 

1832.406-70    Federal  Casli  Transactions 
Report 

The  report  required  by  paragraph  (m) 
of  the  clause  at  FAR  52.232-12,  Advance 
Payments,  or  paragraph  (j)  of  Alternate 
V  of  that  clause,  shall  be  submitted  on 
Standard  Form  272,  Federal  Cash 
Transactions  Report,  and,  if  appropriate. 
Standard  Form  272-A,  Federal  Cash 
Transactions  Report  Continuation. 

1832.407    Interest 

Advance  payments  without  interest 
are  hereby  authorized,  pursuant  to  FAR 
32.407(d)(1). 


1832.409-3 
covenants. 


Security,  supervision,  and 


The  contracting  officer,  in 
consultation  with  the  General  Counsel, 
may  require  special  security  conditions, 
if  appropriate,  in  particular  cases.  Those 
conditions  may  be  included  in 
solicitations  and  contracts  that  include 
the  clause  at  FAR  52.232-12,  Advance 
Payments. 


183^410   Findings,  determination,  and 
auttwrization. 

1832.410-70    Instructions  for 
determinations  and  findings. 

(a)  Requests  for  Headquarters 
approval  of  advance  payments,  in 
accordance  with  1832.402(a),  shall  be 
forwarded  to  the  Assistant 
Administrator  for  Procurement  (Code 
HC).  They  should  include  (1)  the  name 
of  the  cognizant  NASA  Headquarters 
program  or  staff  office;  (2)  the  name  and 
phone  number  of  the  contracting  officer 
or  negotiator;  (3)  a  copy  of  the  proposed 
advance  payments  clause;  (4)  a  copy  of 
the  contractor's  request  for  advance 
payments,  along  with  any  supporting 
information;  and  (5)  if  a  profit/fee  is 
contemplated,  the  factors  considered  in 
determining  the  profit/fee  (see  Subpart 
18 15.9),  and  (6)  information  as  to  how  a 
determination  was  made  that  the 
Government  has  adequate  security  to 
cover  the  maximum  advance  payment 
amount  at  any  time  outstanding. 

(b)  10  U.S.C.  2307  is  normally  the 
statutory  authority  cited  for  authorizing 
advance  payments.  When  appropriate, 
advance  payments  may  also  be 
authorized  under  42  U.S.C.  2473(c)(5)  or 
under  Public  Law  85-804  as 
implemented  by  Executive  Order  10789 
(see  FAR  Part  50). 

(c)  Generally,  the  format  in  FAR 
32.410  should  be  used,  tailored  as 
follows: 

(1)  The  phrase  "Advance  payments  (in 
an  amount  not  to  exceed  $  ...  at  any 
time  outstanding)"  at  format  paragraph 
(a)(2),  and  not  the  alternate  phrase  "(in 
an  aggregate  amount  not  exceeding 

.  .  .)."  shall  be  used  for  all 
determinations  and  findings.  The  phrase 
means  the  maximum  unliquidated  dollar 
amount  a  contractor  would  need  in 
advance  payments  at  any  point  in  time 
for  the  particular  contract.  The  amount 
would  not  usually  be  the  full  contract 
value.  The  amount  inserted  should  be 
based  on  an  analysis  of  the  contractor's 
financing  needs  (monthly  or  other 
appropriate  period)  for  the  specific 
contract  involved. 

(2)  In  th?  second  sentence  of  format 
subparagraph  (a)(4),  delete  the  reference 
to  a  special  bank  account. 

(3)  Use  foimat  subparagraph  (a)(6), 
not  {a)(7)  or  (a)(8). 

(4)  At  the  end  of  format  paragraph  (b), 
use  "is  in  the  public  interest." 

1832.412   Contract  dauae. 

Whenever  the  clause  at  FAR  52.232-12 
is  used,  it  shall  be  modified  as  set  forth 
at  1852.232-12.  In  addition,  the  dollar 
amount  to  be  inserted  in  the  blank  of  the 
modified  language  of  the  "Maximum 


UIVII 
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Payment"  paragraph  of  the  clause  is  the 
same  amount  determined  for  1832.410- 
70(c)(1).   ' 

b.  Subpari  1832.7  is  revised  to  read  as 
follows: 

Subpart  1832.7-Contract  Funding 

1832.702    Policy. 
1832.702-70    NASA  policy. 

1832.704  Limitation  of  cost  or  funds. 

1832.705  Contract  clauses. 

1B32.705-2    Clauses  for  limitation  of  cost  or 

funds. 
1832.705-270    Additional  clauses  for 

limitation  of  cost  or  funds. 

1832.702    PoNcy. 

1832.702-70    NASA  policy. 

(a)  Cost-reimbursement  contracts  may 
be  incrementally  funded  only  if  all  the 
following  conditions  are  met  (except 
that,  for  cost-reimbursement  R&D 
contracts  under  which  no  supplies  are 
deliverable,  only  the  condition  in 
subparagraph  (a)(3]  of  this  section 
applies): 

(1)  The  total  value  of  the  contract 
(including  options  as  defmed  in  FAR 
subpart  17.2)  is  $1,000,000  or  more. 

(2)  The  period  of  performance  under 
the  contract  is  in  excess  of  twelve 
months  or  overlaps  the  succeeding  fiscal 
year. 

(3)  The  funds  are  not  available  to  fund 
the  total  contract  value  fully  at  the  time 
of  entering  into  the  contract. 

(b)  Fixed-price  contracts,  other  than 
those  for  research  and  development, 
shall  not  be  incrementally  funded. 

(c)(1)  Fixed-price  contracts  for 
research  and  development  may  be 
incrementally  funded  if — 

(i)  The  total  fixed  price  of  the  contract 
(including  options  as  defined  in  FAR 
subpart  17.2)  is  $1,TXX),000  or  more; 

(ii)  The  period  of  performance  under 
the  contract  is  in  excess  of  twelve 
months  or  overlaps  the  succeeding  fiscal 
yean 

(iii)  Funds  are  not  available  to  fund 
the  total  fixed  price  of  the  contract  at 
the  time  of  entering  into  the  contract; 
and 

(iv)  Initial  funding  of  the  contract  is 
not  less  than  SO  percent  of  the  total  fixed 
price. 

(2)  Notwithstanding  the  grant  of 
authority  to  fund  contracts 
incrementally  imder  the  circumstances 
in  subparagraph  (1)  of  this  section, 
fixed-price  contracts  shall  be  fully 
funded  whenever  possible,  and 
incremental  funding  of  such  contracts 
shall  be  kept  to  an  absolute  minimum. 

(d)  Except  as  noted  in  paragraph  (e)  of 
this  section,  waiver  of  any  of  the 
conditions  set  forth  in  paragraphs  (a), 
(b),  and  (c)  of  this  section  shall  be 
submitted  for  approval  to  the 


installation  procurement  officer. 
Concurrence  of  the  installation 
Comptroller  must  be  obtained  on  all 
requests  prior  to  approval  by  the 
procurement  officer.  The  procurement 
officer  shall  maintain  a  record  of  all 
such  approvals  during  the  fiscal  year    ' 
and  submit  a  summary  report  to  the 
Headquarters  Financial  Management 
Division  (Code  BFC)  by  October  31.  The 
report  will  include:  contract  number, 
description  and  type;  dollar  value; 
amount  of  funds  initially  available;  and 
the  reason(8)  for  the  waiver. 

(e)  A  class  deviation  from  the 
conditions  set  forth  in  paragraphs  (a), 
(b),  and  (c)  of  this  section  exists  to 
permit  incremental  funding  of  contracts 
under  Phase  II  of  the  SBIR  Program  until 
the  last  year  of  the  program  (FY  1993 
unless  extended),  lliis  deviation  exists 
with  the  understanding  that  the 
contracts  will  be  fully  funded  when 
funds  become  available. 

1832.704  Limitation  of  cost  or  fund*. 

(a)  When  a  contract  contains  the 
clause  at  1852.232-77.  Limitation  of 
Funds  (Fixed-Price  Contract),  the 
procedures  in  FAR  32.704  are  applicable. 

(b)  The  amount  obligated  for  fee 
should  always  be  at  least  sufficient  to 
pay  fee  anticipated  to  be  earned  by  the 
contractor  for  the  work  to  which  the 
amoimt  allotted  for  the  estimated  cost 
applies. 

1832.705  Contract  eiauM*. 

1832.705-2    ClauaM  for  limitation  of  cost 
or  funds. 

As  authorized  by  FAR  52.232-22,  the 
contracting  officer  shall  substitute 
"Contract  Funding  clause"  for 
"Schedule,"  wherever  that  word  appears 
in  the  clause  at  FAR  52.232-22. 

183Z70»-270   Additional  dauaas  for 

MINMUOn  OTCOBI  Or  njnas. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.232-77.  Limitation  of 
Funds  (Fixed-Price  Contract),  in 
solicitations  and  contracts  for  fixed- 
price  incrementally  funded  research  and 
development. 

(b)  liie  contracting  officer  shall  insert 
a  clause  substantially  as  stated  at 
1852.232-81,  Contract  Funding,  in 
solicitations  and  contracts  containing 
the  clause  at  FAR  52.232-22,  Limitation 
of  Funds.  Insert  the  amounts  of  funds 
available  for  payment,  the  items 
covered,  and  the  applicable  period  of 
performance.  The  contracting  officer 
may  add  additional  funding  information 
(such  as  a  summary  of  old  amounts, 
amount(8)  added  in  contract 
modifications,  and  new  totals)  as 
appropriate  for  the  particular 
procurement. 


c.  Subpart  1832.9  is  revised  to  read  as 
follows: 

Subpart  1832.9   Prompt  Paymant 

1832.903    Policy. 
1832.908    Contract  clauses. 
1832.970    Payments  to  Canadian  Commercial 
Corporation. 

1832.903    PoNcy. 

As  authorized  at  FAR  32.903. 
payments  for  contracts  (other  than 
Fixed-Price  Architect-Contracts, 
Construction  Contracts,  and  contracts 
for  meats,  perishables  and  dairy 
products)  with  the  Canadian 
Commercial  Corporation  (CCC)  shall  be 
made  earlier  than  the  standard  contract 
payment  due  dates. 

1832.908    Contract  dauaoa. 

(a)  When  a  clause  at  FAR  52.232-25. 
52.232-26  or  52.232-27  is  used,  the  clause 
at  52.232-28  shall  be  used  as  authorized 
by  FAR  32.908(d).  modified  by  deleting 
the  words  "and  contract  number"  from 
paragraph  (d).  The  following  paragraph 
shall  be  inserted  in  FAR  52.232-28(b)(4) 
in  lieu  of  the  language  at  that  location: 

The  Contractor  shall  submit  a 
Standard  Form  3881  to  the  installation 
awarding  this  contract.  If  a  Standard 
Form  3881  previously  submitted  to  the 
installation  awarding  this  contract  is 
still  valid,  resubmittal  is  not  necessary, 
unless  requested  by  NASA. 

(b)  When  the  clause  at  FAR  52.232-25. 
Prompt  Payment,  is  used  in  contracting 
with  the  CCC  suljject  to  the  conditions 
at  1832.970— 

(1)  The  number  "17"  shall  be  used  in 
lieu  of  "30"  in  paragraphs  (a)(2)(i)  and 
(a)(2)(ii)  of  the  clause;  and 

(2)  The  number  "17th"  shall  be 
inserted  in  paragraph  (b)(2)  of  the 
clause. 

1832.970    Payments  to  Canadian 
Commofciai  Corporation. 

As  authorized  by  FAR  32.903,  the 
phrase  "the  17th  day"  shall  be  used  in 
lieu  of  the  "the  30th  day"  at  FAR 
32.905(a)(1),  32.905(a)(2)  and  32.906(a). 

PART  1842-CONTRACT. 
ADMINISTRATION 

13.  Subpart  1842.2  is  amended  as  set 
forth  below: 

1842.202    lAmondod] 

a.  In  section  1842.202,  paragraph  c  is 
revised  to  read  as  follows: 


(c)  Restricted  functions.  The  functions 
listed  below  may  not  be  delegated, 
except  as  indicated. 

(1)  Approval  of  the  final  voucher  (FAR 
42.302(a)(7)). 
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(2)  Countersigning  NASA  Form  456. 
Notice  of  Contract  Costs  Suspended 
and/or  Disapproved  (FAR  42.302(a)(8)). 

(3)  Issuance  of  decisions  under  the 
disputes  clause  (FAR  42.302(a)(10)). 

(4)  Contract  payment  (FAR 
42.302(a)(13)).  I 

(5)  Execution  of  supplemental 
agreements  involving  spare  parts  or 
other  items  selected  through 
provisioning  procedures.  However, 
delegation  of  the  negotiation  of 
•supplemental  agreements  for  spare  parts 
and  other  items  and  forwarding  for 
approval  and  signature  of  the  NASA 
contracting  officer  is  permitted  (FAR 
42.302(a)(22)). 

(6)  Execution  of  change  orders  (FAR 
42.302(b)(8)).  However,  delegation  of  the 
negotiation  of  supplemental  agreements 
for  change  order  definitization  and 
forwarding  for  approval  and  signature  of 
the  NASA  contracting  officer  is 
permitted  (FAR  42.302(b)(1)). 

(7)  Issuing  termination  notices  and 
executing  supplemental  agreements  for 
settlement  of  termination  for  default  or 
for  convenience  of  the  Government. 
However,  delegation  of  the  negotiation 
of  termination  settlements  and 
forwarding  for  approval  and  signature  of 
the  NASA  contracting  officer  is 
permitted  using  NASA  Form  1432  (FAR 
42.302(a)(23)). 

(8)  Consent  to  placement  of 
subcontracts  under  FAR  42.302(a)(51). 
However,  in  those  situations  where  the 
contracting  officer  considers  it 
necessary  to  delegate  consent  to 
subcontract,  the  requirements  of 
1844.102(b)  shall  be  met  prior  to 
delegation. 

1842.202-70    [Amended] 

b.  In  section  1842.202-70,  paragraph  (f) 
is  added  to  read  as  follows: 

•   -     •        *        •        •     .       I 

(f)  Contractor  Purchasing  System 
Reviews.  When  delegating  contract 
administration  to  a  DOD  contract 
administration  office  under  FAR  42.202 
and  42.302(a)(50),  the  NASA  contracting 
officer  shall  include  in  the  letter  of 
delegation  of  contract  administration 
functions  a  required  for  the  contract 
administration  office  to  provide  the 
NASA  contracting  officer  with: 

(1)  Adequate  advance  notification  of 
scheduled  CPSRs,  to  allow  for  the 
necessary  NASA  coordination  of 
participation;  and 

(2)  One  copy  of  each  CPSR  report. 

1842.705-70    [Amended] 

c.  In  section  1842.705-70,  paragraphs 
(b)  and  (c)  are  revised  to  read  as 
follows; 


UMI 


(b)  When  NASA  has  been  assigned 
the  final  indirect  cost  rate  determination 
authority,  settlement  of  indirect  costs 
shall  be  conducted  by  the  cognizant 
NASA  contracting  officer  (normally 
from  the  installation  providing  the 
preponderance  of  NASA  funding). 

(c)  Final  indirect  cost  rates  are  to  be 
established  in  accordance  with  FAR 
42.705  unless  quick-closeout  procedures 
are  used,  in  which  case  FAR  42.708  and 
NFS  1842.708  are  to  be  followed. 

d.  Subpart  1842.8  is  revised  to  read  as 
follows: 

Subpart  1842.9— Disallowance  of 
Costs 

1842.801    Notice  of  contract  costs 
suspended  and/or  disallowed. 

(a)  Following  a  prompt  and  careful 
review  of  the  facts  and  circumstances 
leading  the  auditor  to  initiate  the  NASA 
Form  456,  Notice  of  Contract  Costs 
Suspended  and/or  Disapproved,  and 
after  coordination  with  other  NASA  and 
DOD  contracting  officers  administering 
contracts  with  the  same  contractor 
under  which  a  NASA  Form  456,  or  a 
CDAA  Form  1  in  the  case  of  a  DOD 
contract,  has  been  issued  for  the  same 
items  of  a  cost,  the  contracting  officer 
shall  take  one  of  the  following  actions: 
(1)  Countersign  the  NASA  Form  456 
disapproving  the  costs. 

(2)  Countersign  the  NASA  Form  456     . 
suspending  the  costs. 

(3)  Issue  a  new  NASA  Form  456 
suspending  the  costs  rather  than 
disapproving  them  pending  resolution  of 
the  issues. 

(4)  Have  the  contractor  issue  a  new 
voucher  removing  the  costs  in  question 
from  its  claim  and  return  the  NASA 
Form  456  to  the  auditor  unsigned. 

(5)  Return  the  unsigned  NASA  Form 
456  to  the  auditor  with  a  detailed 
explanation  of  why  the  suspension  or 
disapproval  is  not  being  countersigned, 
and  process  the  contractor's  claim  for 
payment. 

(b)  The  contracting  officer,  when  in 
agreement  with  the  NASA  Form  456 
initiated  by  the  auditor,  shall  assign  a 
notice  number  and  shall  countersign  the 
form.  An  original  and  three  copies 
(which  includes  two  acknowledgement 
copies,  one  each  for  return  to  the 
contracting  officer  and  the  auditor)  of 
the  form  shall  be  sent  to  the  contractor 
by  certified  mail,  return  receipt 
requested:  one  copy  shall  be  attached  to 
the  Standard  Form  1034  and  each  copy 
of  the  Standard  Form  1034A  (see 
1842.9(c))  on  which  the  deduction  is 
made,  and  one  copy  shall  be  sent  to  the 
auditor. 

(c)  The  total  amount  suspended  or 
disapproved,  as  shown  on  the  NASA 


Form  456,  shall  be  inserted  in  the 
DiH^erences  block  of  the  Standard  Form 
1034  and  Standard  Form  1034A,  citing 
the  applicable  NASA  Form  456. 

(d)(1)  If  the  amount  of  the  deduction  is 
more  than  the  amount  of  the  public 
voucher,  the  installment  method  of 
deduction  shall  be  applied  to  this  and 
subsequent  public  vouchers  until  the 
amount  is  fully  liquidated.  The 
deductions  on  any  voucher  may  not 
exceed  the  voucher  amount,  to  avoid 
processing  of  a  voucher  in  a  credit 
amount.  Public  voucher(s)  with  zero 
amounts  must  be  forwarded  to  the  fiscal 
or  financial  management  office  for 
appropriate  action. 

(2)  If  deductions  are  in  excess  of 
contractor  claims,  recovery  may  be 
made  through  a  direct  refund  from  the 
contractor,  in  the  form  of  a  check 
payable  to  NASA,  or  by  a  set-off 
deduction  from  the  voucher(8)  submitted 
by  the  contractor  under  any  other 
contract,  unless  those  contracts  contain 
a  "no  set-off  provision.  If  a  set-off  is 
effected,  the  voucher(s)  from  which  the 
deduction  is  made  should  be  annotated 
to  identify  the  contract  and 
appropriation  affected  and  the 
applicable  NASA  Form  456. 

1842.1008   [Amended] 

e.  In  section  1842.1008,  the  word 
"chairman"  is  revised  to  read 
"chairperson". 

f.  Subpart  1842.71  is  added  to  read  as 
follows: 

Subpart  1842.71— Submission  of 
Vouchers 

1842.7101    Processing  of  vouchers. 

(a)  Under  the  authority  of  FAR  42.803, 
NASA  had  designated  the  contract 
auditor  as  the  contracting  officer's 
representative  for  (1)  promptiy 
examining  reimbursement  vouchers 
received  directly  from  contractors,  (2) 
promptiy  transmitting  vouchers 
approved  for  provisional  payment  to  the 
cognizant  fiscal  or  financial 
management  officer,  and  (3)  regarding 
costs  claimed,  but  not  considered 
allowable,  preparing  and  sending  to  the 
cognizant  contracting  officer  NASA 
Form  456,  Notice  of  Contract  Costs 
Suspended  and/or  Disapproved. 
Normally,  the  NASA  Form  456  is 
initiated  by  the  auditor;  however,  the 
contracting  officer  also  may  initiate  it  or 
direct  is  initiation.  In  accordance  with 
any  instructions  received  from  the 
contracting  officer,  the  contract  auditor 
shall  promptiy  examine  and  approve 
(but  see  paragraph  (b)  of  this  section) 
separate  fee  vouchers  and  fee  portions 
of  vouchers  for  provisional  payment 
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under  the  contract.  After  examination, 
the  auditor  shall  forward  completion 
vouchers  to  the  contracting  officer  for 
approval  and  transmittal  to  the 
cognizant  fiscal  or  fmancial 
management  officer. 

(b)  When  the  audit  functions  are 
delegated,  special  instructions  may  be 
issued  to  the  contract  auditor  to— 

'(1)  Require  submission  of  separate 
vouchers  for  reimbursable  costs  and  for 
payment  of  earned  fee;  and/or 

(2)  Reserve  to  the  contracting  officer 
approval  of  separate  fee  vouchers  and 
all  vouchers  submitted  by  contractors 
performing  at  a  NASA  installation. 

(c)  Unless  otherwise  notified,  the 
contractor  shall  be  required  to  submit 
public  vouchers  to  the  auditor  as 
follows: 

(1)  One  original  Standard  Form  1034, 
Standard  Form  1035,  or  equivalent 
contractor's  attachment  shall  be 
submitted. 

(2)  Seven  copies  of  Standard  Form 
1034A,  Standard  Form  1035A,  or 
equivalent  contractor's  attachment  shall 
be  submitted. 

(3)  The  contractor  shall  mark 
Standard  Form  1034A  copies  1,  2.  3,  4, 
and  such  other  copies  as  may  be 
directed  by  the  contracting  officer  by 
inserting  in  the  memorandum  block 
names  and  addresses  as  follows: 

(i)  Copy  1,  NASA  contracting  officer. 

(ii)  Copy  2,  cognizant  audit  office. 

(iii)  Copy  3,  Contractor. 
"  (iv)  Copy  4,  Contract  administration 
office. 

(v]  Copy  5,  project  management  office 
(when  required  by  the  NASA 
contracting  officer], 

(4)  The  auditor  shall  retain  an  unpaid 
copy  of  the  voucher. 

(5)  When  a  voucher  contains  one  or 
more  individual  direct  freight  charges  of 
$100  or  more,  an  additional  copy  of 
Standard  Form  1034A  and  Standard 
Form  1035A  shall  be  submitted  and 
marked  for  return  to  the  contractor  after 
payment.  This  copy  shall  be  transmitted 
quarterly  by  the  contractor  with  the 
freight  bills  to  the  General  Services 
Administration.  When  a  voucher  is 
identified  as  the  "Completion  Voucher," 
an  additional  copy  shall  be  submitted 
for  transmittal  to  the  NASA  contracting 
officer. 

(d)  When  necessary,  the  contracting 
officer  should  consult  with  the  auditor 
or  the  financial  management  officer 
concerning  preparation,  examination,    . 
and  payment  of  vouchers.  Functions  to 
be  performed  by  auditors  and  financial 
management  and  fiscal  office  personnel 
during  the  examination  of  vouchers  are 
inFMM9630. 


PART  1844— SUBCONTRACTING 
POUCIES  AND  PROCEDURES 

14.  Part  1844  is  amended  as  set  forth 
below: 

a.  In  Subpart  1844.1,  sections  1844.102 
and  1844.102-70  are  revised  to  read  as 
follows: 

1844.102    Policy. 

(a)  It  is  NASA  policy  to  retain  consent 
to  subcontract  authority — 

(1)  Under  fixed-price  contracts 
required  to  include  the  clause  at  FAR 
52.244-1; 

(2)  Under  cost  reimbursement  and 
letter  contracts  required  to  include  the 
clause  at  FAR  52.244-2; 

(3)  Under  time-and-material  and 
labor-hour  contracts  required  to  include 
the  clause  at  FAR  52.244-3: 

(4)  For  all  subcontracts  designated  as 
requiring  special  surveillance.  (See 
1644.102-70  on  special  surveillance.) 

(b)  However,  if  the  contracting  officer 
considers  it  necessary  to  delegate 
consent  to  subcontract  authority,  the 
contracting  officer  shall — 

(1)  Justify  in  writing  the  rationale  for 
such  delegation; 

(2)  Obtain  written  approval  of  the 
justification  from  the  procurement 
officer  or  a  designee;  and 

(3)  Include  the  approved  justification 
in  the  contract  file. 

1844.102-70    Contracting  Officer 
dctignatod  special  surveillance  and 
consent  requirements. 

(a)  Notwithstanding  approval  of  a 
contractor's  purchasing  system,  the 
contracting  officer  may  require  the 
contractor  to  obtain  consent  for  any 
subcontract  or  class  of  subcontracts 
selected  for  special  surveillance.  Such 
subcontracts  shall  be  identified  in  the 
schedule  of  the  contract.  In  making 
subcontracts  subject  to  special 
surveillance  consent  requirements,  the 
contracting  officer  should  consider 
specific  subcontract  awards,  as  well  as 
any  individual  systems,  subsystems, 
components,  technologies,  and  services 
which  would  have  contracting  officer 
consent  prior  to  being  subcontracted. 
Any  subcontract  for  which  consent  was 
not  provided  at  the  time  of  contract 
award,  under  a  cost  type  prime  contract 
(FAR  44.102-l(c)),  for  which  the 
Government  would  have  required  cost 
and  pricing  data  in  accordance  with 
FAR  15.80&-2(a)  (1)  or  (2),  shall  be 
identified  for  special  surveillance. 

(b)  For  each  plaimed  contract  award 
expected  to  exceed  $1  million  in  total 
estimated  value  (inclusive  of  options), 
the  contracting  officer,  in  conjunction 
with  the  technical  representative,  when 
appropriate,  shall  review  the 
information  available  at  the  time  of 


contract  award  to  determine  whether 
certain  subcontracts  require  special 
surveillance.  At  a  minimum,  the 
contracting  officer  review  should 
consider  such  factor  as — 

(1)  The  degree  of  subcontract  pricing 
uncertainties  at  the  time  of  contract 
award; 

(2)  The  overall  quality  of  the 
contractor's  approach  to  pricing 
subcontracts; 

(3)  The  extent  of  competition 
achieved,  or  to  be  achieved,  by  the 
contractor  in  the  award  of  subcontracts; 

(4)  Technical  complexity  and  the 
criticality  of  specific  supplies,  services, 
and  technologies  on  the  successful 
performance  of  the  contract;  and 

(5)  The  potential  impact  of  planned 
subcontractors  on  source  selection  or 
incentive  arrangements. 

(c)  The  contracting  officer  shall 
document  results  of  the  review  in  the 
contract  file,  and  include  the 
requirement  to  obtain  consent  for 
subcontracts  identified  for  special 
surveillance  in  the  schedule  of  the 
contract.  For  contract  modifications  and 
change  orders,  the  contracting  officer 
shall  make  the  determination  required 
by  paragraph  (b)  of  this  section 
whenever  the  value  of  any  subcontract 
resulting  from  the  change  order  or 
modification: 

(1)  Is  proposed  to  exceed  $100,000;  or 

(2)  Is  one  of  a  number  of  subcontracts 
with  a  single  subcontractor,  under  the 
contract,  for  the  same  or  related 
supplies  or  services,  that  in  the 
aggregate  are  expected  to  exceed 
$100,000. 

1844.102-71    [Amended] 

b.  In  the  section  heading  and 
paragraph  (a)  of  section  1844.102-71,  the 
word  "critical"  is  removed. 

c.  In  Subpart  1844.3,  sections  1844.302:^ 
70  and  1844.302-71  are  revised,  and 
sections  1844.304-70, 1844.305.  and 
1844.307-70  are  added  to  read  as 
follows: 

1844.302-70    DCMC-conducted  contractor 
purchasing  system  reviews. 

For  contracts  within  their  cognizance, 
NASA  contracting  officers  shall  be 
aware  of  purchasing  system  approval 
status  and  are  encouraged  to  become 
actively  involved  with  the  Defense 
Contract  Managenfient  Command 
(DCMC)  in  the  Contractor  Purchasing 
System  Review  (CPSR)  process. 
Involvement  should  include  the 
following: 

(a)  Verifying  that  CPSRs  are  being 
conducted  as  required  for  each 
contractor  meeting  the  thresholds  in 
FAR  44.302. 
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(b)  Ensuring  that  purchasing  system 
review  specirically  includes  the  business 
unit  performing  the  NASA  contract. 

(c)  Actively  participating  as  a  team 
member,  or  arranging  NASA 
representation,  on  DCMC  CPSRs.  At  a 
minimum,  such  participation  or 
representation  shall  be  arranged  when 
the  DCMC  CPSR  review  involves— 

(1)  Contractors  with  major  NASA 
programs;  [ 

(2}  Contractors'  business  units  where 
the  total  dollar  value  of  NASA  contracts 
is  substantial;  or 

(3)  Any  contractor  system  where  the 
contracting  offlcer  has  special  concerns. 

Participation  should  be  oriented 
towards  reviewing  those  areas  of 
NASA-specific  interest  within  the 
contractor's  procurement  operation. 

(d)  Ensuring  that  the  selected  CPSR 
sample  to  be  reviewed  reflects  the  level 
of  NASA  business  in  the  contractor's 
purchasing  organization. 

(e)  Providing  to  the  cognizant  DCMC 
CPSR  team  leader  any  areas  of  special 
emphasis  regarding  the  contractor's 
procurement  operation,  to  ensure  that 
the  review  is  tailored  to  address  any 
NASA  concerns,  in  addition  to 
complying  with  FAR  requirements  for 
the  review  format. 

§1844.302-71    NASA-conduct«d 
contractor  purchasing  system  reviews. 

If  a  NASA  activity  is  the  cognizant 
contract  administration  office,  or  after 
coordination  with  the  cognizant  DCMC 
CPSR  office,  it  is  determined  that  a 
CPSR  is  required  but  cannot  be 
accomplished  by  DCMC  then  a  CPSR 
should  be  conducted  by  NASA 
personnel.  The  NASA  CPSR  team 
leader: 

(a)  May  use  DOD  FAR  Supplement, 
Contractor  Purchasing  System  Review 
(CPSR)  guidance,  as  a  general  guide  to 
conducting  the  CPSR. 

(b)  May  vary  the  scope  of  review 
depending  on  the  contractor  and 
contracts  involved. 

(c)  Shall  maintain  close  coordination 
with  the  cognizant  ACO  during  CPSRs 
at  contractors  Under  DOD  cognizance. 


91844.304-70    Surveillance. 

(a)  In  the  period  between  complete 
CPSRs.  NASA  contracting  officers  shall 
maintain  a  sufficient  level  of 
surveillance  to  ensure  contractor 
purchasing  efforts  in  support  of  NASA 
contracts  are  accomplished  in  an 
appropriate  manner  and  protect  the 
interests  of  the  Agency. 

(b)  Surveillance  shall  be  accomplished 
primarily  through  performance  of 
consent-to-subcontract  reviews  (see 
FAR  44.202).  Other  methods  of 
surveillance,  including  periodic  reviews 


of  contractor  purchasing  records  may 
also  be  conducted.  Contracting  officers 
shall  document  the  results  of  consent-to- 
subcontract  reviews  and  periodic 
reviews,  maintaining  a  record  of 
contractor  subcontract  or  purchase 
order  award  performance  on  NASA 
contracts.  Contractor  performance  shall 
be  summarized  on  an  annual  basis  and 
provided  to  the  ACO  cognizant  of  the 
contractor's  purchasing  system.  Aimual 
reports  should  summarize  the  number  of 
consent  reviews  and  other  reviews 
conducted  during  the  year  by  NASA 
representatives,  and  summarize  the 
types  and  quantity  of  deficiencies 
identified  during  reviews,  need  for 
special  reviews,  and  recommended 
areas  of  emphasis  during  future  CPSRs. 

S1844.30S    Granting,  withholding,  or 
withdrawing  approval 

ACO  actions  related  to  purchasing 
system  approval  have  a  potential  impact 
on  NASA  contracting  officer  consent 
requirements.  Accordingly,  NASA 
contracting  officers  should  review 
system  deficiencies  documented  in 
CPSR  reports  and  when  results  of 
consent  reviews  and  other  sources 
conflict  with  CPSR  or  DOD  surveillance 
conclusions,  formally  communicate  such 
concerns  to  the  ACO  having  cognizance 
of  procurement  system  approval. 
Significant  issues  or  significant  conflicts 
with  DOD  CPSR  results  should  be 
formally  referred  to  Headquarters.  Code 
HM. 

§1844.307-70    Reporting. 

NASA  contracting  officers,  when 
delegating  contract  administration  to  a 
DOD  contract  administration  office 
under  FAR  42.202  and  42.302{a)(50).  are 
required  by  1842.202-70(f}  to  include  in 
the  letter  of  delegation  of  contract 
administration  functions  a  requirement 
for  the  contract  administration  office  to 
provide  the  NASA  contracting  officer 
with  adequate  advance  notification  of 
scheduled  CPSRs  and  a  copy  of  each 
CPSR  report. 

PART  1852-SOLICITATION 
PROVISIONS  AND  CONTRACT  * 

CLAUSES 

15.  Part  1852  is  amended  as  set  forth 
below: 

a.  Sections  1852.216-72. 1852.21&-73. 
and  1852.216-74  are  revised  to  read  as 
follows:  • 

1852.216-72    Evaluation  of  offers  subject 
to  economic  price  adjustment 

As  prescribed  in  1816.203-4(d),  insert 
the  following  provision: 


Evaluation  of  Offers.  Subfect  to  Economic 
Price  Adjustment 

(Dec.  1991) 

(a)  Notwithstanding  the  requirements  of 

the *  clause,  offers  shall  be 

evaluated  on  the  basis  of  quoted  prices 
without  an  amount  for  economic  price 
adjustment  t>eing  added.  Offers  that  provide 
for  a  ceiling  lower  than  any  ceiling  stipulated 
in  the  clause,  shall  be  awarded  at  the  lower 
ceiling. 

(b)  Offers  that  provide  for  adjustment(s) 
that  may  exceed  any  maximum  adjustment 
stipulated  in  the  clause,  or  that  limit  or  delete 
any  downward  adjustment  stipulated  in  the 
clause,  shall  be  rejected.  • 

1852.216-73    Estimated  cost  and  cost 
sttarlng. 

As  prescribed  in  1816.307-70(a),  insert 
the  following  clause: 

Estimated  Cost  and  Cost  Sharing 
(Dec.  1991) 

(a)  It  is  estimated  that  the  total  cost  of 
performing  the  work  under  this  contract  will 
beS 

(b)  For  performance  of  the  work  under  this 
contract,  the  Contractor  shall  be  reimbursed 

for  not  more  than percent  of  the 

costs  of  performance  determined  to  be 
allowable  under  the  Allowable  Cost  and 
Payment  clause-.The  remaining . 


percent  or  more  of  the  costs  of  performance 
so  determined  shall  constitute  the 
Contractor's  share,  for  which  it  will  not  be 
reimbursed  by  the  Government. 

(c)  For  purposes  of  the [insert 

"Limitation  of  Cost"  or  "Limitation  of  Funds"] 
clause,  the  total  estimated  cost  to  the 
Government  is  hereby  established  as 

S (insert  estimated  Government 

share):  this  amount  is  the  maximum  cost  for 
which  the  Government  is  obligated. 

(d)  The  Contractor  shall  maintain  records 
of  all  contract  costs  claimed  by  the 
Contractor  as  constituting  part  of  its  share. 
Those  records  shall  be  subject  to  audit  by  the 
Government.  Costs  contributed  by  the 
Contractor  shall  not  be  charged  to  the 
Government  under  any  other  grant,  contract, 
or  agreement  (including  allocation  to  other 
grants,  contracts,  or  agreements  as  part  of  an 
independent  research  and  development 
program).  (End  of  clause) 

-1852.216-74    Estimated  cost  and  fixed  fee. 

As  prescribed  in  1816.307-70(b),  insert 
the  following  claus: 

Estimated  Cost  and  Fixed  Fee 
(Dec.  1991) 

The  estimated  cost  of  this  contract  is 

exclusive  of  the  fixed  fee  of 

The  total  estimated  cost  and 

fixed  fee  is .  (End  of  clause) 

b.  Section  1852.216-76  is  revised  to 
read  as  follows: 


*  liuert  Um  till*  of  tht  clauM  providing  for 
economic  price  adjustment.  (End  of  provi(ion| 
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1852.216-76    AwwtlFM. 

As  prescribed  in  1816.406-70(a}.  insert 
the  following  clause: 
Award  Fee 
(Dec.  1991] 

(a)  The  Government  shall  pay  the 
Contractor  for  performing  thia  contract  such 
base  fee,  if  any,  and  such  additional  fee  as 
may  be  awarded,  as  provided  in  the 
Schedule. 

(b)  Payment  of  the  base  fee  and  award  fee 
shall  be  made  as  specified  in  the  Schedule; 
provided  that,  after  payment  of  85  percent  of 
the  base  fee  and  potential  award  fee,  the 
Contracting  Oi^icer  may  withhold  further 
payment  of  the  base  fee  and  award  fee  imtS  a 
reserve  is  set  aside  in  an  amount  that  the 
Contracting  Officer  considers  necessary  to 
protect  the  Government's  interest.  This 
reserve  shall  not  exceed  15  percent  of  the 
total  base  fee  and  potential  award  fee  or 
$100,000,  whichever  is  less. 

(c)  Award  fee  determinations  made  by  the 
Government  under  this  contract  are  not 
subject  to  the  Disputes  clause.  (End  of  clause) 

c.  Sections  1852.21&-79  and  1852.21&- 
80  are  revised  to  read  as  follows: 

1852.216-79    Uval^Uffort  (RMtf^flca). 

As  prescribed  in  1816.207-70(a),  insert 

the  following  clause: 
l«vel-of-Effort  (Fixed-Price) 
(Dec.  1991) 

(a)  In  accomplishing  the  work  required 
under  this  contract,  the  Contractor  shall 

provide . direct  labor  hours  as  a 

minimum.  These  hours  shall  be  expended  as 
follows: 

Labor  Category  and  Minimum  Direct  Labor 
Hours 

(Insert  the  labor  categories  and  associated, 
direct  labor  hours.) 

(b)  "Direct  labor  hours"  are  those 
productive  honrs  expended  by  Coirtractor 
personnel  in  perfbniHng  work  irader  Hiia 
contract  that  are  charged  at  dinet  labor 
under  the  Contractor's  established 
accounting  policy  and  procedures.  The  term 
does  not  include  sick  leave,  vacation,  holiday 
leave,  military  leave,  or  any  type  of 
administrative  leave  but  doea  include  direct 
labor  hours  provided  aDder  level-of-cffott 
subcontracts. 

(c)  The  Coatiactor  may.  at  its  owa  option. 
furnish  more  than  the  stated  direct  labor 
hours;  however,  the  Contractor  shall  not  be 
entitled  to  any  increase  in  die  Rxed  price  of 
the  contract  for  exceecUng  the  stated  direct 
labor  houra. 

(d)  Within  thirty  (30)  days  after  the  otd  of 
the  performance  period  and  before 
submission  of  an  invoice  for  &ial  payment. 
the  Contractor  shall  submit  to  the  Contracting 
Officer  a  statement  certi^ing  the  actual  total 
number  of  direct  tabor  hmirs  expended  under 
this  contract  The  Contractor  farther  agrees  to 
make  available  to  Ae  Contracting  Officer 
such  records  aa  tha  Contracting  OfBoer  awy 
reasonably  rafaira  to  datennina  that  the 
minimam  mmbn  at  labor  hours  specified  io 
this  clause  waia  expendad  in  the 
performance  of  the  woik. 


(e)  If.  at  the  end  of  the  contract  term,  the 
Contractor  has  not  provided  die  mimmum 
direct  labor  hours  specified  above,  the  total 
fixed  price  of  this  contract  shaU  be  redaced 
as  follows: 

(Insert  eittm  a  formula  based  upon  the 
number  of  hours  expended  in  the  separate 
labor  categories  or  the  product  of  the  hours  of 
unexpended  labor  mnhiplied  by  one  specified 
rate.)  (End  of  clause) 

1852.216-80    TMk  Ordering  Procadur*. 

As  prescribed  in  18ie.307-70(d),  insert 
the  following  clause: 
Task  Ordering  Procedure 
(Dec.  1991) 

Performance  under  this  contract  is  subject 
to  the  following  ordering  procedure. 

(a)  Within  the  direct  labor  hours  specified 
in  the  Level-of-Effort  clause  of  this  contract 
the  Contractor  shall  incur  coats  uada  this 
contract  in  the  performance  of  task  orders 
and  task  order  modifications  issued  in 
accordance  with  this  ordering  procedure.  No 
other  costs  are  authorized  without  the 
express  written  consent  to  the  Contracting 
Officer. 

(b)  From  time  to  time  during  the  term  of 
this  contract  the  Contracting  Officer  will 
issua  task  orders  in  writing  to  the  Contractor, 
providing  specific  information  on  work  to  be 
performed  within  the  scope  of  the  contract. 

(1)  Task  orders  vriD  csntain,  as  a  minimum, 
the  following  information: 

(i)  Signature  of  the  Contracting  Officer. 

(ii)  Contract  number,  order  ntmiber,  and 
date. 

(iii)  DescriptioD  of  vrork. 

(iv)  Maximum  dollar  amouiU  authorized 
(cost  and  fee  or  price). 

(v)  Maxinnmi  number  of  contract  tabor 
hours  and  other  resources  autliorizcd. 

(vi)  Documentation  requirements. 

(vii)  Delivery /perfonuance  schedule. 

(viii)  Quabty  aasuraioe  standards,  as 
appropriate. 

(ix)  Travel  aulhoriaed. 

(x)  Any  other  necessary  information. 

(2)  Unless  otherwise  directed  by  the 
Contracting  OfRcer,  the  Contractor  shall 
submit  the  following  information  for  each 
task  order 

(i)  Discussion  of  the  technical  approach  for 
performing  the  work. 

(ii)  Estimated  date  of  commencement  of 
work,  and  any  changes  proposed  to  the 
schedule  of  performance. 

(iii)  Direct  labor  hours,  both  strai^t  time 
and  overtime  (if  authorized),  on  a  monthly 
basis  by  applicable  labor  category,  and  the 
total  direct  labor  houra,  incladiag  those  in 
(2)(b)(iv)(B)  of  this  clause,  estimated  to 
complete  the  task. 

(iv)  The  total  estimated  cost  and  flee,  where 
appropriate,  for  completion  of  the  task  order, 
including: 

(A)  The  travel  and  material  estimates. 

(B)  An  estimate  for  subcontractors  and 
consirftants,  indodfng  the  direct  labor  hours, 
if  applkabi*. 

(QBstlmalad  computer  aaa  time  requked, 
if  applicable. 

(Dt  CMsr  partinenl  iafaraMtiaiu  such  aa 
indirect  casta  mi  iater-divialanal  feaoafers. 


(3)  Each  task  order  shall  re<)uire  the 
Contractor  to  acknowledge  receipt  and 
acceptance  of  the  task  order  widiia  lea 
calendar  daya  after  receipt  if  the  Contractor 
cannot  comply  with  a  task  order  reqnirerocnt 
the  Contractor  ^U  indicate  in  his 
acknowledgment  the  changes  required  prior 
to  his  acceptance.  Any  diffoences  must  be 
resolved  between  the  parties  and  tlie  order 
modified  to  reflect  the  agreement  (End  of 
clause) 

d.  SecUons  1852.216-82, 1852.216-83. 
1852.216-84. 18&1216-«5.  and  1852.216- 
86  are  revised  to  read  as  follows: 

1852.216-82    L«v«l-of -aftort  (coat). 

As  prescribed  in  1818.307-70  |f},  hiseft 
the  following  clause: 
Level-of-Effort  (Cost) 

(Dec.  1991) 

(a)  (1)  During  the  term  of  the  contract  Ae 
Contractor  is  obligated  to  provide  not  less 

than (insert  minimum  percentage 

or  minimum  number  of  hours)  nor  more  than 

(insert  maximum  percentage  or 

maximum  number  of  hours)  of . 


total  direct  labor  hours.  The  total  direct  labor 

hours  are  distributed  between  the 

contractor's  applicable  labor  categories  as 

follows: 

Labor  Category  and  Direct  Labor  Hours 

(Insert  the  labor  categories  and  associated 
direct  labor  hours.) 

(^  The  aUocation  at  total  direct  labor 
hours  between  labor  categories,  aa  sttown  in 
paragraph  (a)(1),  reflects  the  best  estimate  of 
the  skill  mix  required  to  perform  the  contract 
It  is  understood  and  agreed  that  this 
allocation  of  direct  labor  hours  may  be 
varied,  if  necessary,  in  tlie  actual 
performance  of  the  woric 

(b)  "Direct  labor  lumrs"  are  those 
productive  hours  expended  by  Contractor 
persoimel  in  performing  work  under  this 
contract  that  are  charged  as  direct  labor 
under  tha  Contractor's  established 
accounting  policy  and  procedures.  The  term 
does  not  include  sick  leave,  vacation,  hoUday 
leave,  mHitary  leave,  or  any  type  of 
administrative  leave  but  does  include  direct 
labor  hours  provided  under  level-of-eflort 
subcontracts. 

(c)  Once  the  maximum  number  of  direct 
labor  hours  is  reached  or  the  contract  term 
has  ended,  the  Contractor's  obligations  under 
the  contract  are  failfiUad,  awea  thou^  tba 
specified  work  may  not  have  been  completed. 
The  Contractor  is  aot  authorised  to  exceed 
the  maximum  of  the  direct  labor  hours 
specified  in  paragraph  (a)  of  this  clause.  Any 
estimated  coal  aad  fae(a)  adjua^senlB  for 
additional  direct  labor  hours  shall  be  baaad 
solely  upon  those  hours  being  added  to  dia 
maximum  number  of  direct  labor  hours 
specified  in  this  clause. 

(d)  The  fee,  if  any,  ia  based  apoa  the 
furnishing  of  at  least  the  specified  minimum 
number  of  direct  labor  hours,  including 
subceateact  kwas.  tf  tfaa  Ca^tracf  prawidea 

hours  ps*sr  ta  aspfcatlna  af  die  contract  laim. 
mill  Ills  rsiiiaminlhTf— "'-   -^  ""'- 
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rights  under  the  Termination  clause  of  this 
contract  to  adjust  the  contract  for  such 
reduced  effort,  the  Contracting  Officer  may 
unilaterally  make  an  equitable  downward 
adjustment  to  the  contract  fee.  The 
downward  adjustment  in  fee  will  be  based 
upon  the  difference  between  the  minimum 
direct  labor  hours  specified  under  this  clause 
and  the  amount  of  direct  labor  hours 
provided  by  the  Contractor.  Prior  to  making 
such  an  adjustment,  the  Contracting  Officer 
will  request  the  Contractor  provide  a  writteo 
discussion  of  any  extenuating  circumstances 
(e.g.,  productivity  improvements  or 
reductions  in  contract  scope]  which 
contributed  to  the  underrun.  Any  information 
provided  by  the  Contractor  will  be 
considered  by  the  Contracting  Officer  in 
determining  the  amount  of  the  downward 
adjustment  in  fee.  (End  of  clause)  r 

1852.216-S3    Rxed  Pric*  Incentive. 

As  prescribed  in  1816.405-70(b).  insert 
the  following  clause: 

Fixed  Price  Incentive 


.  and.  to 


(Dec.  1991) 

The  target  cost  of  this  contract  it 

S The  Target  profit  of  this  contract 

is  $ The  target  price  (target  cost 

plus  target  profit)  of  this  contract  is 

$ [The  ceiling  price  is 

SL J  (End  of  clause) 

1852.216-84    Estimated  Cost  and  Incentive 
Fee. 

As  prescribed  in  1816.405-7a(c),  insert 
the  following  clause: 
Estimated  Cost  and  Incentive  Pee 
(Dec.  1991) 

The  target  cost  of  this  contract  is 

$ The  target  fee  of  this  contract  is 

$ The  total  target  cost  and  target 

fee  as  contemplated  by  the  Incentive  Fee 

clause  of  this  contract  are  $ ,  (End 

of  clause) 

1852.216-85    Estimated  Cost  and  Award 
Fee. 

As  prescribed  in  1816.405-70(d).  insert 
the  following  clause: 
Estimated -Cost  and  Award  Fee 
(Dec.  1991) 

The  estimated  cost  of  this  contract  is 
S The  base  fee  is  $ ,  and 


the  maximum  available  award  fee  is 

S Total  estimated  cost,  base  fee, 

and  maximum  award  fee  are  $ 
(End  of  clause)  I 


1852.216-86 
Contract 


Settlement  of  Letter 


As  prescribed  in  1816.60a^70.  insert 
the  following  clause: 
Settlement  of  Letter  Contract 

(Decl991) 

I 

(a)  This  contract  constitutes  the  definitive 
contract  contemplated  by  issuance  of  letter 

contract (insert  number),  dated 

It  supersedes  the  letter  contract 


and  its  modification  no.(s) 

the  extent  of  any  inconsistencies,  governs. 

(b)  The  cost(s)  and  fee(s),  or  price(s), 
established  in  this  definitive  contract 
represent  full  and  complete  settlement  of 

letter  contract and  modification 

no.(s) , (End  of  clause) 

1852.216-87    [Amended] 

e.  In  section  1852.216-67,  the  citation 
"1816.307-70(h)"  is  revised  to  read 
"1816.307-70(g)." 

1852.232-80    [Redesignated] 

f.  Section  1852.232-80,  Date  of 
Incurrence  of  Costs,  is  redesfgnated  as 
section  1852.231-70,  and  is  revised  to 
read  as  follows: 

1852.231-70    Date  of  Incurrence  of  Costs. 

As  prescribed  in  1831.205-70,  insert 
the  following  clause: 

Date  of  Incurrence  of  Costs 

(Dec.  1991) 

The  Contractor  shall  be  entitled  to 
reimbursement  for  costs  incurred  on  or  after 

in  an  amount  not  to  exceed 

$ that  if  incurred  after  this 

contract  had  been  entered  into,  would  have 
been  reimbursable  under  this  contract.  (End 
of  clause) 

1852.232-76    [  Redesignated  1 

g.  Section  1852.232-76,  Advance 
Payments,  is  redesignated  as  1852.232- 
12  and  revised  to  read  as  follows: 

1852.232-12    Advance  Payments. 

As  prescribed  at  1832.412,  modify  the 
"Maximum  Payment"  paragraph  (either 
paragraph  (d)  or  (ej)  of  52.232-12, 
Advance  Payments,  as  follows: 

In  the  sentence  that  begins  "When  the 

sum  or*,  change  the  word  "When"  to 

lower  case  and  insert  before  it  the 

following:  "Unliquidated  advance 

payments  shall  not  exceed  $  *  *  *  at 

any  time  outstanding.  In  addition 
*  *  ftit 

1852.232-75    [Removed] 

h.  Section  1852.232-75  is  removed  in 
its  entirety. 

PART  1853— FORMS 

16.  Part  1853  is  amended  as  set  forth 
below: 

1853.215-2    [Amended] 

a.  Section  1853.215-2  is  revised  to 
read  as  follows: 

1853.215-2    Price  negotiation  (NASA  Form 
634  and  DO  Form  1861). 

(a)  NASA  Form  634.  Structured 
Approach— Profit/Fee  Objective.  NASA 
Form  634.  prescribed  at  1815.970(a),  shall 
be  used  for  determining  the  profit  or  fee 
objective  by  the  structured  approach. 

(b)  DD  Form  1861.  Contract  Facilities 
Capital  Cost  of  Money.  DD  Form  1861, 


prescribed  at  1815.970-3(b).  shall  be 
used  to  calculate  facilities  capital  cost  of 
money. 

1853.242-70    [Amended] 

b.  In  section  1853.242-70,  paragraph 
(d).  the  citation  "1842.202(a)(2)(i)"  is 
revised  to  read  "1842.202(c)(7)". 

(FR  Doc.  92-273  Filed  1-8-92:  8:45  am] 

MUiNa  CODE  7$10-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 

[Dodcet  No.  900124-0127] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Temporary  notification 
requirements:  removal. 

summary:  NMFS  issues  this  notice  to 
remove  temporary  notification 
requirements  for  the  surf  clam  and 
ocean  quahog  fisheries.  NMFS  has 
determined  more  industry  comment  is 
appropriate  before  Hnal  requirements 
are  implemented.  These  requirements 
were  published  in  the  Federal  Register 
on  December  2. 1991  (56  FR  61182). 

EFFECTIVE  DATE:  The  temporary 
notification  requirements  are  removed 
effective  January  6. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Myles  A.  Raizin,  Resource  Policy 
Analyst  (508-281-9104). 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  Amendment  8 
to  the  Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fishery  (Amendment  8)  were  published 
on  lune  14. 1990  (55  FR  24184).  with  the 
regulations  becoming  fully  effective  on 
September  30. 1990. 

Prior  to  the  implementation  of 
Amendment  8.  vessel  owners  operating 
in  the  Mid-Atlantic  surf  clam  fishery 
were  required  to  provide  written  notice 
of  their  intention  to  fish  for  surf  clams, 
up  to  15  days  prior  to  the  fishing  trip. 
Scheduled  fishing  trips  could  be 
canceled  with  advance  notice.  Also, 
during  the  months  of  November  through 
April,  vessel  owners  or  operators  could 
claim  a  bad  weather  "make  up"  day  if. 
in  their  opinion,  the  weather  conditions 
did  not  permit  safe  fishing  operations. 
The  make  up  day  was  the  authorized 
fishing  day  immediately  following  the 


UMI 


Federal  Regster  /  Vol.  57.  No.  6  /  Thursday,  January  9.  1992  /  Rules  and  Regulations 


84S 


day  on  which  the  fishing  trip  was 
scheduled. 

Amendment  8  changed  the 
management  system  from  one  of  strict 
effort  restrictions  and  notice 
requirements  to  an  individual 
transferable  quota  |ITQ)  based  system. 
ITQs  are  issued  as  a  portion  of  the  total 
annual  quota  based  on  a  percentage 
derived  from  a  regulatory  formula. 
Vessel  operators  fish  for  their  respective 
ITQs  at  will,  as  long  as  there  is 
remaining  quota  to  be  caught.  Under 
such  a  system,  the  monitoring  of  the 
harvest  on  a  vessel  by  vessel  basis 
becomes  critical  to  ensure  that  no  one 
exceeds  their  ITQ  and  the  integrity  of 
the  annual  quota  remains  intact 
Monitoring  is  accomplished  through  the 
use  of  an  enhanced  vessel  and  processor 
reporting  system  and  shellfish  cage 
tagging  requirements. 

Since  enforcement  is  a  critical  aspect 
of  an  effective  ITQ  system,  the 
regulations  implementing  Amendment  8 
contain  a  prevision  that  allows  the 
Regional  Director  to  specify  nc^ication 
requirements  by  publishing  a  notice  in 
the  Fedoal  Regi^er.  For  more  than  a 
year,  the  vessels  in  the  fishery  have 
operated  without  any  scheduled,  fishing 
times.  While  enforcement  agents  were 
able  to  inspect  some  boats  upon  landing 
for  compliance  with  the  reporting  and 
cage  tagging  requirements,  the  agents 
have  had  no  advance  knowledge  during 
the  last  year  regarding  which  boats 
were  conducting  fishing  operations  on 
any  given  day. 

Those  administering  the  ITQ  system 
believe  that  knowledge  of  which  vessels 


are  fishing  on  any  day  is  a  necessary 
adjunct  to  the  reporting  requirements. 
Consequently,  proposed  notification 
requirements  were  published  on 
October  11. 1991  (56  PR  51368).  One  set 
of  written  comments  were  received  from 
the  industry.  The  notification 
requirements  were  fmalized  and 
published  on  December  2, 1991  (56  FR 
61182)  and  made  effective  bom 
November  26, 1991  thioo^  December 
31, 1992.  The  temporary  notification 
requirement  provided  that  vessel 
owners  or  operators  notify  the  Regional 
Director  at  least  24  hours  prior'to 
departure  on  a  fishing  trip. 

Possibly  because  the  fishery  has  been 
virtually  unregulated  with  respect  to  the 
actual  fishing  operations  for  over  a  year, 
the  industry  took  little  notice  of  the 
proposed  notification  requirements 
process.  Prior  to  Amendment  8, 
proposals  such  as  notification 
requirements  were  developed  mainly 
within  the  Mid-Atlantic  Fishery 
Management  Council.  Industry  had 
ample  opportiuity  to  air  its  views  a^d 
debate  die  merits  of  such  a  proposaL 
According  to  some  recent  industry 
comments,  tbe  24-hour  notice 
requirement  may  possibly  be  less 
flexible  than  requirements  that  existed 
prior  to  Amendment  8.  This  results  from 
the  fact  that  there  is  no  make  up  day  in 
place  under  the  Amendment  8 
regulations.  Thus,  weather  conditions 
again  become  a  complicating  factor 
relative  to  the  notification  requirements. 
For  example,  |»oce8sing  plants  that 
schedule  vessels  to  fish  on  a  certain  day 
lose  some  flexibility  if  those  boats  are 


unable  t6  leave  port  due  to  weather  and 
the  plant  is  unable  to  contact  other 
vessels  to  make  trips  to  supply  the 
product  it  needs  to  keep  its  processing 
lines  operating. 

The  Regional  Director  is  concerned 
over  the  |iroblems  recently  raised  by 
industry.  Notification  requirements 
should  be  at  the  least  mtrusive  on 
industry  yet  adequate  for  effective 
enforcement.  Consequently,  the 
notification  requirements  are  being 
removed  in  favor  of  a  more  deliberative 
process.  A  proposed  rulemaking  will  be 
published  containing  revised 
notification  requirements  after  soliciting 
input  from  industry  advisors,  the  Mid- 
Atlantic  Council,  and  law  enforcement 
personnel.  Incorporating  the  notification 
requirements  as  actual  regulatory  text 
will  also  obviate  the  need  to  publish  a 
notice  in  the  Federal  Register  each  year 
reimposing  the  notification 
requirements. 

Other  Maitert 

This  action  is  taken  under  the 
authority  of  50  OH  part  652  and  is  in 
compliance  with  Executive  Order  12291. 

List  of  Subjects  in  99  CFR  Part  aSZ 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  famary  3. 19R2. 
David  S.  Crmtin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Ssnice. 
[FR  Doc.  92-455  Filed  1-6-92;  3«  pm| 
wxiNO  cooc  itie-a-M 
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Proposed  Rules 


Federal  Register 

Vol.  57.  No.  6 
Thursday.  January  9.  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  tt>e 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  tne  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Antmal  and  Plant  Health  Inspection 
Servtea 


7CFRPart319 
[Docket  Na  91-194] 


Importation  of  Apricots,  Persimmons, 
and  Pomegranates  From  Sonora, 
Mexico  1 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Proposed  rule. 

SUMMARV:  We  are  proposing  to  allow 
apricots,  persimmons,  and 
pomegranates  to  be  imported  into  the 
United  States  from  certain 
municipalities  in  Sonora,  Mexico.  This 
action  appears  warranted  because  these 
municipalities  are  free  of  certain 
injurious  iiisect  pests  that  attach  the 
fruits.  Apricots,  persimmons,  and 
pomegranates  currently  may  not  be 
imported  from  Mexico  because  of  the 
existence  of  various  fruit  flies  in  that 
country  and  the  lack  of  a  suitable 
treatment  to  eliminate  the  fruit  flies  from 
these  fruits.  Adoption  of  this  proposal 
would  provide  importers  and  consumers 
in  the  United  States  with  additional 
source  of  apricots,  persimmons,  and 
pomegranates.  I 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  20, 1992.  | 

ADDRESSES:  To  help  insure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA,  room  804.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
194.  Comments  received  may  be 
inspected  at  USDA  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 


UMI 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frank  Cooper,  Senior  Operations 
Ofricer,  Port  Operations,  PPQ.  APHIS, 
USDA,  room  639-C.  Federal  Building, 
6505  Belcrest  Road,  Hyattsville.  MD 
20782;  (301)  436-5231. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CFR  319.56  et  seq. 
(referred  to  below  as  "the  regulations") 
prohibit  or  restrict  the  importation  of 
fruits  and  vegetables  into  the  United 
States  from  certain  foreign  countries  and 
localities  to  prevent  the  introduction  and 
dissemination  of  injurious  insects  that 
are  new  to  or  not  widely  distributed 
within  the  United  States. 

Section  319.56-2,  paragraph  (e).  of  the 
regulations  provides,  among  other 
things,  that  fhiits  and  vegetables  may  be 
imported  into  the  United  States  without 
treatment  for  certain  injurious  insects 
that  attach  the  fruit  or  vegetable,  if  the 
fruit  or  vegetable  is  imported  from  a 
"defmite  area  or  district"  of  the  country 
of  origin  that  is  free  from  those  injurious 
insects.  Paragraph  (f)  of  S  319.56-2 
contains  criteria  for  importation  of  fruits 
and  vegetables  from  a  definite  area  or 
district. 

Paragraph  (h)  of  S  319.56-2  states  that 
the  Administrator  has  determined  that 
the  following  municipalities  in  Sonora, 
Mexico,  meet  the  criteria  of  §  319.56-2 
(e)  and  (f)  with  regard  to  the  insect  pests 
Ceratitis  capitata,  Anastrepha  ludens, 
A.  serpentina,  A.  obliqua,  and  A. 
fraterculus:  Altar,  Atil,  Caborca,  Carbo, 
Empalme,  Hermosillo.  Pitiquito,  Puerto 
Penasco,  and  San  Miguel.  Paragraph  (h) 
further  provides  that  apples,  grapeftiiit. 
oranges,  peaches,  and  tangerines  may 
be  imported  from  these  areas  without 
treatment  for  the  insect  pests  named. 

We  are  proposing,  in  addition,  to 
allow  apricots,  persimmons,  and 
pomegranates  to  be  imported  from  these 
areas  without  treatment  for  the  insect 
pests  named. 

Pest  risk  analyses  conducted  by  the 
agency  have  determined  that  any  other 
injurious  insects  that  might  be  carried 
by  these  fruits  would  be  readily 
detectable  by  a  U.S.  Department  of 
Agriculture  inspector.  In  accordance 
with  S  319.56-6  of  the  regulations,  the 
fruits  would  be  subject  to  inspection  at 
the  port  of  first  arrival  and  to  such 
treatment  as  may  be  reqiiired  by  an 
inspector. 


Therefore,  it  appears  that  this 
proposed  change  in  the  regulations  can 
be  made  without  increasing  the  risk  of 
introducing  injurious  insect  pests, 
including  fruit  flies,  into  the  United 
States. 

Comment  Period 

Mr.  Robert  Melland,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  this 
rulemaking  proceeding  should  be 
expedited  by  providing  for  a  10-day 
comment  period  on  this  proposed  rule. 
This  proposed  rule  would  relieve 
restrictions  on  the  importation  of 
apricots,  persimmons,  and 
pomegranates  from  municipalities  in 
Sonora,  Mexico,  that  have  previously 
been  determined  to  be  free  of  certain 
insect  pests  that  attack  the  fruit.  The  10- 
day  comment  period  will  allow  the 
agency  to  promulgate  and  implement  a 
final  rule  in  time  for  the  spring  shipping 
season  for  the  fruit  This  rulemaking 
would  benefit  interested  U.S.  importers, 
distributors,  and  retailers  by  allowing 
them  the  opportunity  to  import, 
distribute,  and  sell  Mexican  apricots, 
persimmons,  and  pomegranates.  It  also 
would  provide  U.S.  consumers  with 
additional  sources  of  these  fruits. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
in  conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information  , 
compiled  by  the  Department,  we  have 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  than  $100  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  Stale,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  would  allow  fresh 
apricots,  persimmons,  and 
pomegranates  to  be  imported  into  the 
United  States  from  certain 
municipalities  in  Sonora,  Mexico.  Small 
entities  that  could  be  affected  by  this 
action  include  importers  of  apricots, 
persimmons,  and  pomegranates,  and 
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domestic  growers,  distributors,  and 
retailers  of  these  fruits. 

We  anticipate,  however,  that  the 
economic  impact  on  these  entities  would 
be  insignificant,  based  on  the  amount  of 
apricots,  persimmons,  and 
pomegranates  that  we  expect  to  be 
imported  from  the  specified 
municipalities. 

The  United  States  produces 
approximately  19,000  tons  of  fresh 
apricots  annually.  Approximately  two- 
thirds  of  all  fresh  apricots  are  produced 
in  California.  Mexico  produces  about 
5,500  tons  of  apricots  annually,  with 
Sonora  producing  730  tons.  Sonora 
estimates  it  will  export  close  to  300  tons 
of  fresh  apricots  to  the  United  States 
annually,  which  represents  1.6  percent 
of  total  U.S.  production  and  2.4  percent 
of  California  production. 

California  produces  approximately  99 
percent  of  the  20,000  tons  of 
pomegranates  grown  in  the  United 
States  each  year.  Mexico  produces  4,342 
tons  annually,  while  Sonora  produces 
640  tons.  It  is  not  known  what  portion  of 
Sonoran  pomegranates  would  be 
exported  to  the  United  States.  However, 
if  all  Sonoran  pomegranates  were  sent 
to  the  United  States,  they  would 
comprise  only  3.3  percent  of  the  total 
U.S.  crop. 

Sonora  is  the  dominant  persimmon 
producer  in  Mexico.  This  region 
produces  235  of  the  255  tons  of  Mexican 
persimmons  grown  each  year.  Again, 
California  produces  almost  100  percent 
of  the  3,700  tons  of  persimmons  each 
year  in  the  United  States.  If  the  entire 
235  tons  of  Sonoran  persimmons  were 
shipped  to  the  United  States,  it  would  be 
about  6.4  percent  of  the  total  U.S. 
supply. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 


List  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities.  Fruit, 
Imports,  Plant  diseases.  Plant  pests. 
Plants  (Agriculture),  Quarantine, 
Transportation. 

Accordingly,  we  propose  to  amend  7 
CFR  part  319  as  follows: 

PART  319-FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
4fvould  continue  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd,  ISOee,  ISOff,  151- 
167: 7  CFR  2.17, 2.51,  and  371.2(c],  unless 
otherwise  noted. 

S319.56-2   [Amended] 

2.  In  S  319.56-2.  paragraph  (h)  would 
be  amended  by  adding  the  word 
"apricots,"  immediately  after  the  word 
"Apples,";  and  by  addhig  the  words 
"persimmons,  pomegranates," 
immediately  after  the  word  "peaches,". 

Done  in  Washington,  DC,  this  6th  day  of 
January  1992. 
Robert  Melland, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  92-535  Filed  1-8-92;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parte  170  and  171 

RIN  3150-AE13 

Limited  Revision  of  f—  Scheduiea 

agency:  Nuclear  Regulatory 

Commission. 

action;  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  two 
limited  amendments  to  its  regulations 
governing  the  assessment  on  license  and 
annual  fees.  The  proposed  rule  would 
assess  license  fees  which  are  based  on 
the  full  cost  method  quarterly  instead  of 
semiannually.  The  proposed  rule  would 
establish  a  lower  tier  small  entity 
annual  fee  for  those  licensees  that  are 
small  entities  with  relatively  low  annual 
gross  receipts  or  supporting  populations. 
The  proposed  amendments  would 
improve  NRC  tinancial  management  and 
hirther  mitigate  the  impact  of  the  annual 
fee  on  small  licensees  with  relatively 
low  annual  gross  receipts  or  supporting 
populations. 

DATES:  The  comment  period  expires 
February  10, 1992.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission  is 
able  to  ensure  only  that  comments 


received  on  or  before  this  date  will  be 
considered.  Because  the  Commission 
needs  to  incorporate  the  final  results  of 
this  proposed  rule  in  developing  the  FY 
1992  annual  fees,  including  those 
reduced  fees  for  small  entities,  requests 
for  extensions  of  the  comment  period 
will  not  be  granted. 

ADDRESSES:  Submit  written  comments 
to:  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
ATTN:  Docketing  and  Service  Branch. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:45  am  and  4:15  pm 
Federal  woricdays.  (Telephone  301-504- 
1966). 

Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room  at  2120  L  Street,  NW., 
Washington,  DC  20555,  in  the  lower 
level  of  the  Gelman  Building. 

The  agency  workpapers  that  support 
these  proposed  changes  to  10  CFR  parts 
170  and  171  are  available  in  the  Public 
Document  Room  at  2120  L  Sbeet  NW., 
Washington,  DC.  in  the  lower  level  of 
the  Gelman  Building. 

FOR  FURTHER  INFORMATION  CONTACT: 
C.  James  Holloway,  Jr.,  Office  of  the 
Controller,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  301-492-4301. 

SUPPLEMENTARY  INFORMATION: 

L  Background. 

n.  Proposed  Action. 

m.  Section-by-Section  Analysis. 

IV.  Environmental  Impact:  Categorical 

Exclusion. 

V.  Paperwork  Reduction  Act  Statement 

VI.  Regulatory  Analysis. 

VII.  Regulatory  Flexibility  Analysis. 
Vm.  Backfit  Analysis. 

L  Background 

The  NRC  assesses  two  types  of  fees: 
(1)  License  and  inspection  fees  are 
assessed  under  10  CFR  part  170  to 
recover  the  costs  to  the  NRC  of 
providing  individual  services  (e.g., 
inspections  and  license  application 
reviews)  to  specific  applicants  for,  and 
holders  of,  NRC  licenses  and  approvals; 
and  (2)  Annual  fees  are  assessed  under 
10  CFR  part  171  to  recover  NRC  generic 
and  other  regulatory  costs  not  recovered 
under  10  CFR  part  170. 

On  July  10, 1991,  the  Commission 
published  a  final  rule  that  revised  the 
fee  schedules  contained  in  10  CFR  parts 
170  and  171  (56  FR  31472).  These 
revisions  were  necessary  to  comply  with 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  (OBRA)  (Public  Law  101-508) 
which  requires  the  NRC  to  recover 
approximately  100  percent  of  its  budget 
autiiority  for  FY  1991  through  1995  from 
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the  assessment  of  license  and  annual 
fees. 

In  implementing  the  Public  Law,  the 
NRC  is  required  to  evaluate  the  impact 
of  its  fees  on  small  entities  by  the 
Regulatory  Flexibility  Act  of  1980  (RFA). 
To  obtain  information  to  evaluate  these 
impacts,  the  proposed  rule,  published  by 
the  Commission  on  April  12, 1991. 
specifically  requested  comments  on  the 
impact  of  the  proposed  fees  on  small 
entities  (56  FR  14870).  Using  the 
comments  received  on  the  proposed 
rule,  the  Commission  concluded  that  the 
revised  annual  fees  would  significantly 
impact  upon  a  substantial  number  of 
materials  licensees  that  are  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  was  prepared  for  the 
final  rule  as  required  by  the  RFA.  For 
the  analysis,  the  Commission  examined 
the  impacts  of  the  annual  fees  on  small 
entities  and  addressed  specific 
alternatives  to  minimize  these  impacts. 
As  a  result  of  this  analysis,  the  NRC 
established  a  maximum  annual  fee  of 
$1,800  per  licensed  category  for  those 
materials  licensees  who  could  qualify  as 
a  small  entity  under  the  NRC's  size 
standards.  The  Commission  noted  that 
this  decision  balanced  the  objectives  of 
the  OBRA  and  the  RFA  by  reducing,  but 
not  eliminating,  the  impact  of  the  annual 
fees  on  small  entities.  The  NRC  adopted 
size  standards  for  determining  which 
NRC  licensees  qualify  as  small  entities 
on  December  9, 1985  (50  FR  50241),  and 
clarified  these  size  standards  on 
November  6, 1991  (56  FR  56672).  The 
NRC  size  standards  for  small  entities 
Are  as  follows: 

1.  A  small  business  is  a  business  with 
annual  receipts  of  $3.5  million  or  less 
except  private  practice  physicians  for 
which  the  standard  is  annual  receipts  of 
$1  million  or  less. 

2.  A  small  organization  is  a  not-for- 
profit  organization  which  is 
independently  owned  and  operated  and 
has  annual  receipts  of  $3.5  million  or 
less. 

3.  Small  governmental  jurisdictions 
are  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts  with  a 
population  of  less  than  50,000. 

4.  A  small  educational  institution  is 
one  that  is  (1)  supported  by  a  qualifying 
small  governmental  jurisdiction,  or  (2) 
one  that  is  not  state  or  publicly 
supported  and  has  500  employees  or 
less. 

In  subsequent  sections  of  this 
proposed  rule,  the  $3.5  million  size 
standard  (Standard  1)  will  be  used  to 
represent  small  entities  unless  it  is 
necesitary  to  distinguish  between  the 
types  of  fmall  entities. 


UMI 


The  Commission  followed  the 
requirements  of  Public  Law  101-508,  and 
the  guidan-.e  of  the  Conference  Report 
accompanying  the  Public  Law,  in 
establishing  the  license  and  annual  fees 
for  FY  1991.  Section  170.12  of  the  license 
fee  regulations  establishes  the  payment 
intervals  for  Part  170  license  and 
inspection  fees.  Section  171.16(c)  of  the 
annual  fee  regulations  establishes  a 
maximum  annual  fee  of  $1,800  for  those 
materials  licensees  who  can  qualify  as  a 
small  entity  under  the  NRC's  size 
standards. 

II.  Proposed  Action 

The  following  discussion  addresses 
proposed  limited  changes  to  10  CFR 
parts  170  and  171.  The  proposed  change 
to  part  170  would  reduce  the  interval 
between  the  time  the  NRC  provides  a- 
specific  service  and  the  time  NRC  issues 
a  bill  for  that  ser\'ice.  The  proposed 
change  to  part  171  would  further  reduce 
the  impact  of  the  annual  fees  on  small 
materials  licensees. 

A.  Change  to  10  CFR  Part  170  Billing 
Interval 

Currently,  all  part  170  fees  are  paid 
upon  submission  of  an  application  or  are 
billed  at  least  quarterly,  except  for  fees 
for  licensing  actions  (e.g..  amendments, 
renewals  or  approvals)  relating  to 
reactors  and  certain  materials  licensees 
which  are  billed  every  six  months. 
Sound  financial  management  requires 
that  bills  for  fees  be  sent  promptly. 
Some  licensees  have  suggested  that  if 
they  received  NRC  bills  more  frequently, 
they  would  have  useful  cost  information 
sooner.  These  licensees  have  indicated 
that  information  on  these  bills  would 
assist  them  in  making  more  timely 
business  decisions  on  items  such  as 
contract  modifications.  The  Commission 
is  therefore  proposing  that  the  billing 
interval  be  changed  from  semiannually 
to  quarterly  for  reactor  and  certain 
materials  licensing  actions. 

B.  Change  to  10  CFR  Part  171  Small 
Entity  Fee 

The  Commission  continues  to  receive 
written  and  oral  comments  from  small 
materials  licensees  concerning  the 
impact  of  the  part  171  annual  fees. 
According  to  these  comments,  the  $3.5 
million  threshold  for  small  entities  is  not 
representative  of  small  businesses  with 
gross  annual  receipts  in  the  thousands 
of  dollars.  These  commenters  indicate 
that  the  $1,800  maximum  annual  fee  for 
small  entities  represents  a  relatively 
high  percentage  of  gross  annual  receipts 
for  these  types  of  businesses  and  could 
have  a  significant  impact  on  their  ability 
to  continue  to  operate.  Clearly,  some  of 
ttue  over  \J0OO  termination  requests  that 


have  been  received  since  the  revised 
fees  were  implemented  represent  these 
relatively  small  entities. 

Members  of  Congress,  in  many  of  the 
more  than  100  letters  the  NRC  has 
received  from  them  since  the  final  rule 
was  published,  have  expressed  concern 
about  the  size  of  the  annual  fees  and 
their  economic  impact  on  small  entities. 
Some  of  these  letters  have  suggested 
that  the  Commission  should  act  to 
further  reduce  the  economic  impact  on 
those  materials  licensees  conducting 
limited  operations. 

The  Small  Business  Administration 
(SBA),  while  commending  the 
Commission  for  complying  with  and 
using  the  Regulatory  Flexibility  Act  in 
the  final  rulemaking,  suggested  that  the 
Commission  should  act  to  further 
alleviate  the  impact  of  the  annual  fees 
on  small  businesses.  The  American 
Nuclear  Society  has  also  recently 
expressed  concern  about  the  impact  on 
the  annual  fees  on  small  entities  and 
suggested  that  the  Commission  examine 
alternatives  to  further  reduce  these 
impacts. 

The  Commission  agrees  that  the 
current  maximum  annual  fee  of  $1,800 
for  small  entities,  when  added  to  the 
part  170  license  and  inspection  fees, 
could  have  a  significant  economic 
impact  on  materials  licensees  with 
annual  gross  receipts  in  the  thousands 
of  dollars.  Therefore,  the  Commission  is 
proposing  to  further  reduce  the  impact 
on  small  entities  with  relatively  low 
gross  annual  receipts.  Although  the  NRC 
would,  for  FY  1992,  continue  the 
maximum  annual  fee  of  $1,800  for 
certain  small  entities,  the  NRC  is 
proposing  that  a  second,  lower  tier  small 
entity  fee  of  $400  be  established.  Small 
businesses  and  non-profit  organizations 
with  gross  annual  receipts  of  less  than 
$250,000  and  small  governmental 
jurisdictions  with  populations  of  less 
than  20,000  would  qualify  for  the  lower 
tier  small  entity  fee.  The  basis  for  this 
proposal  is  discussed  in  detail  in  the 
Regulatory  Flexibility  Analysis  included 
as  Appendix  A  to  this  proposed  rule. 

The  Commission  believes  that  by 
defining  relatively  small  gross  annual 
receipts  as  less  than  $250,000,  a 
significant  number  of  small  entities 
(approximately  50%)  would  be  eligible 
for  a  further  reduction  of  the  impact  of 
the  annual  fees.  The  Commission  also 
believes  that  by  defining  a  relatively 
small  governmental  jurisdiction  as  a 
population  of  less  than  20,000, 
approximately  50  percent  of  the  small 
governmental  jurisdictions  would  be 
eligible  for  a  further  reduction  in  fees., 
These  annual  gross  receipt  and 
population  levels  would  also  help 
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ensure  that  those  licensees  who 
probably  would  be  impacted  the  most 
by  the  annual  fee  would  pay  the  lower 
amount.  The  Commission  believes  that 
the  $400  fee  would  ensure  that  the  lower 
tier  small  entities  would  receive  a 
reduction  (e.g.,  75%  for  qualifying 
nuclear  gauge  Ucensees)  substantial 
enough  to  mitigate  any  severe  impact 
resulting  from  the  annual  fee.  In 
addition,  the  amount  of  the  small  entity 
costs  borne  by  other  licensees  would  be 
equivalent  to  the  $5.0  million  estimated 
in  the  current  rule,  increased  by  20%  to 
account  for  the  FY  1992  budget  increase 
and  the  reduction  in  the  number  of 
material  licensees  due  to  license 
terminations. 

The  Commission  emphasizes  that  the 
scope  of  this  proposed  rule  has  a  very 
narrow  focus.  The  proposed 
amendments  are  limited  to  the  questions 
of  (1)  whether  and  how  the  Part  170 
license  fee  billing  interval  should  be 
modified  and  (2)  whether  and  how  to 
further  alleviate  the  impact  of  the  part 
171  annual  fees  on  those  materials 
licensees  that  meet  the  existing  NRG 
small  entity  size  standards.  Comments 
will  only  be  considered  which  address 
these  two  questions.  This  narrow  focus 
is  necessary  in  order  that  the 
Commission  be  in  a  position  to  issue  a 
fmal  rule  acknowlediging  and  responding 
to  the  comments  on  Oiese  amendments 
by  early  spring.  The  NRC  is  not  seeking, 
and  will  not  consider,  comments  relating 
to  a  change  in  the  NRC's  existing  size 
standards  under  which  a  licensee  could 
qualify  as  a  small  entity  for  annual  fee 
purposes,  suggested  changes  in  the 
structure  of  the  specific  fee  categories, 
or  suggested  changes  in  the  methods  for 
allocating  costs  and  calculating  the 
annual  fees. 

Because  the  Conmiission  intends  to 
incorporate  the  comments  received  from 
this  proposed  rule  in  developing  the  FY 
1992  annual  fees,  the  annual  fees  for  FY 
1992  will  be  published  in  the  Federal 
Register  as  a  General  Notice  in  Spring 
1992.  rather  than  in  December  1991,  as 
indicated  in  the  July  10, 1991,  fmal  rule 
(56  FR  31724).  In  accordance  with 
§  171.13,  the  NRC  will  continue  to  issue 
quarterly  bills  for  the  annual  fees, 
beginning  in  December  1991,  for  annual 
fees  greater  than  $100,000  which  are 
based  on  the  current  10  CFR  part  171 
annual  fee  schedule  (56  FR  31506).  The 
NRC  will  publish  in  ihe  Federal  Register, 
a  General  Notice  in  January  1992, 
updating  the  part  170  hourly  rate  and 
flat  fees  based  on  the  NRC's  FY  1992 
appropriation. 

ni.  Section-By-Section  Analysis 

The  following  analysis  of  those 
sections  that  would  be  affected  under 


this  proposed  rule  provides  additional 
explanatory  information.  All  references 
are  to  title  10.  chapter  I,  U.S.  Code  of 
Federal  Regulations. 

Part  170 

Section  170.12    Payment  of  Fees. 

Paragraphs  (b)(2),  (c)(2),  (d)(2).  (e)(1). 
(f],  and  (i)  of  this  section  are  amended 
by  changing  the  interval  at  which  the 
NRC  bills  applicants  and  licensees  from 
six  months  to  quarterly.  This  change 
would  result  in  NRC  billing  fees  for 
licensing  and  approval  actions,  based  on 
the  full  cost  method  (professional  staff 
hours  and  contractual  costs),  at 
quarterly  intervals  rather  than  every  six 
months.  This  proposed  amendment 
would  be  applicable  primarily  to 
reactors  and  fuel  cycle  facilities  and 
would  result  in  all  part  170  full  cost  fees 
being  billed  at  least  quarterly.  Good 
financial  management  practice  requires 
that  fee  billings  be  made  as  promptly  as 
is  possible.  Some  licensees  have 
suggested  that  the  current  six  month 
billing  interval  be  shortened  in  order 
that  bills  be  issued  on  a  more  prompt 
and  timely  basis.  More  frequent  billings 
would  assist  licensees  in  making 
business  decisions  on  a  more  timely 
basis  on  items  such  as  contract 
negotiations.  The  Commission  is 
therefore  proposing  that  licensing  fees 
based  on  the  full  cost  method  be  billed 
at  quarterly  intervals,  e.g.,  December, 
March,  June  and  September. 

Part  171  ■ 

Section  171.16   Annual  Fees 

Materials  licensees.  Holders  of 
Certificates  of  Compliance,  Holders  of 
Sealed  Source  and  Device  Registrations. 
Holders  of  Quality  Assurance  Program 
Approvals,  and  Government  agencies 
licensed  by  the  NRC. 

The  introduction  to  paragraph  (c)  is 
amended  (1)  to  provide  for  the 
continuation,  in  FY  1992,  of  a  maximum 
annual  fee  of  $1,800  per  licensed 
category  for  those  NRC  licensees  that 
meet  NRC  small  entity  size  standards 
and  (2)  to  estabUsh  a  lower  tier  small 
entity  annual  fee  of  $400  per  licensed 
category  for  those  small  businesses  and 
non-profit  organizations  with  gross 
annual  receipts  of  less  than  $250,000  and 
for  those  small  governmental 
jurisdictions  with  a  population  of  less 
than  20,000.  Data  from  an  NRC  survey  of 
materials  licensees  and  the  Department 
of  Commerce  industry  census  show  that 
about  50  percent  of  small  businesses 
with  gross  annual  receipts  of  less  than 
$3.5  million  have  gross  annual  receipts 
of  less  than  $250,000.  Thus,  the 
Commission  is  proposing  to  define  a 
lower  tier  of  small  businesses  with 


relatively  low  gross  annual  receipts  as 
those  with  gross  annual  receipts  less 
than  $250,000.  Under  this  proposal,  a 
significant  number  of  small  entities 
would  qualify  for  the  further  reduction 
of  the  annual  fee.  The  proposed 
eligibility  criterion  would  also  help 
ensure  that  those  small  businesses  who 
would  probably  be  impacted  the  most 
by  the  annual  fee  would  pay  the  lower 
amount. 

The  Commission  used  a  similar 
approach  in  proposing  a  reduced  annual 
fee  for  the  small  governmental 
jurisdiction  standard  of  populations  of 
less  than  50,000.  Data  provided  by  the 
National  Association  of  Counties  show 
that  about  50  percent  of  the  counties 
located  in  non-Agreement  States  have  a 
population  of  less  than  20,000. 
Therefore,  the  Commission  is  proposing 
to  establish  a  lower  tier  level  of  less 
than  20,000  population  in  order  for  a 
small  governmental  entity  to  qualify  for 
the  reduced  annual  fee  of  $400.  This 
would  ensure  that  at  least  50  percent  of 
the  cities,  towns,  townships,  villages, 
school  districts,  and  other  special 
districts  would-also  receive  the  benefit 
because  these  jurisdictions  are  typically 
smaller  than  counties. 

The  Commission  has  not  changed  its 
basic  definition  of  a  small  entity,  that  is. 
gross  annual  receipts  of  $3.5  million  or 
less  for  businesses  and  nonprofit 
organizations;  private  practice 
physicians  with  gross  annual  receipts  of 
$1  million  or  less,  and  small 
governmental  jurisdictions  with  a 
population  of  less  than  50,000. 

Under  this  proposed  rule,  these  three 
groups  of  NRC  licensees  would  qualify 
for  one  of  the  two  reduced  annual  fees 
dependiilg  on  the  level  of  the  annual 
gross  receipts  or  the  respective 
population.  A  licensee  with  gross  annual 
receipts  of  $1.5  million  would  pay  a 
maximum  small  entity  annual  fee  of 
$1,800  per  licensed  category.  A  licensee 
with  annual  gross  receipts  of  $200,000 
would  qualify  for  the  lower  tier  small 
entity  fee  of  $400  per  licensed  category. 
Private  practice  physicians  whose 
annual  gross  receipts  are  from  $250,000 
to  $1  million,  would  pay  the  maximum 
annual  fee  of  $1,800  per  licensed 
category,  while  those  private  practice 
physicians  with  annual  gross  receipts  of 
less  than  $250,000  would  pay  the 
reduced  annual  fee  of  $400  per  licensed 
category.  Licenses  issued  to  city  or 
county  governments,  for  example,  with  a 
population  of  less  than  20,000  would 
qualify  for  the  lower  tier  small  entity  fee 
of  $400.  The  Commission  beUeves  that 
this  proposed  two-tiered  approach  will 
further  alleviate  the  impact  of  fees  on 
small  entities  with  relatively  low  annual 
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gross  receipts  and  the  smaller 
governmental  jurisdictions. 


rv.  Enviroomental  Impact:  Categorical 
Exclusion 


The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  impact  assessment  has 
been  prepared  for  this  proposed  rule. 

V.  Paperwork  Reduction  Act  Statement 

This  proposed  rule  contains  no 
information  collection  requirements  and. 
therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

VI.  Regulatory  Analysis 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  (Pub.  L  101-508)  requires  the" 
NRC  to  recover  approximately  100 
percent  of  its  budget  authority  for  Fiscal 
Year  1991  and  the  succeeding  four  years 
through  the  assessment  of  license  and 
annual  fees.  With  respect  to  part  170. 
this  proposed  rule  was  developed 
pursuant  to  Title  V  of  the  Independent 
Offices  Appropriation  Act  of  1952 
(lOAA)  (31  U.S.C.  9701)  and  the 
Commission's  fee  guidelines.  Th« 
proposed  limited  change  to  part  170 
would  revise  the  fee  billing  interval  to 
quarterly  for  those  license  fees  that  are 
currently  billed  every  six  months.  This 
would  result  in  all  part  170  fees  being 
billed  at  least  quarterly.  With  respect  to 
the  limited  changes  to  part  171,  the 
Commission  is  proposing  to  adjust  the 
maximum  annual  fee  assessed  to 
materials  licensees  who  qualify  as  a 
small  entity  under  the  NRC's  size 
standards.  Although  the  Commission 
would  continue  the  $1,800  maximum 
annual  fee  per  licensed  category  for 
small  entities,  it  is  proposing  a  lower  tier 
annual  fee  of  $400  per  licensed  category 
for  those  small  materials  entities  that 
have  annual  gross  receipts  of  less  than 
$250,000  and  for  those  small        I 
governmental  jurisdictions  with  a 
population  of  less  than  20.000.  This 
constitutes  the  regulatory  analysis  for 
this  proposed  rule. 

VII.  Regulatory  Flexibility  Certification/ 
Analysis  I 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  to 
recover  100  percent  of  its  budget 
authority  through  the  assessment  of 
license  and  annual  fees.  This  Act  further 
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requires  that  the  NRC  establish  a 
schedule  of  charges  that  fairly  and 
equitably  allocates  the  aggregate 
amount  of  these  charges  among 
licensees. 

The  NRC  is  proposing  two  limited 
amendments  to  its  regulations  governing 
the  assessment  of  license  and  annual 
fees.  The  proposed  limited  changes  to  10 
CFR  part  170  would  assess  license  fees, 
which  are  based  on  the  full  cost  method, 
quarterly  instead  of  semiaimually.  This 
proposed  change  affects  only  the 
frequency  of  the  billings  and  not  the 
amount  of  the  fees  to  be  billed.  In 
addition,  this  proposed  change  applies 
primarily  to  reactors  and  large  fuel  cycle 
facilities  that  are  not  small  entities. 
Therefore,  the  Commission  certifies  that 
the  proposed  change  to  10  CFR  part  170, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  would  continue,  in 
10  CFR  part  171  of  the  Commission's 
regulations,  the  existing  maximum 
annual  fee  of  $1,800  per  licensed 
category  for  small  entities.  However,  the 
proposed  rule  would  establish  a  lower 
tier  small  entity  annual  fee  of  $400  per 
licensed  category  for  those  NRC 
materials  licensees  who  can  qualify  as  a 
small  entity  under  the  existing  NRC's 
size  standards  and  whose  annual  gross 
receipts  are  less  than  $250,000  or.  for 
those  small  goveriunental  jurisdictions 
who  have  a  population  of  less  than 
20,000.  This  reduced  annual  fee  would 
be  established  one  level  or  tier  below 
the  current  $1,800  annual  fee.  The  basis 
for  this  proposed  amendment  to  10  CFR 
part  171  is  discussed  in  detail  in  the 
regulatory  flexibility  analysis  which  is 
included  as  appendix  A  to  this  proposed 
rule.  The  regulatory  flexibility  analysis 
has  been  prepared  in  accordance  with  5 
U.S.C.  804.  Consistent  with  the 
requirements  of  the  Regulatory 
Flexibility  Act,  this  proposed  change  to 
10  CFR  Part  171  would  further  alleviate 
the  impact  of  future  annual  fees  on  the 
smallest  materials  licensees. 

VIII.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  10  CFR  50.109  does  not 
apply  to  this  proposed  rule  and. 
therefore,  that  a  backfit  analysis  is  not 
required  for  this  proposed  rule  because 
these  amendments  do  not  require  the 
modification  of  or  additions  to  systems, 
structures,  components,  or  design  of  a 
facility  or  the  design  approval  or 
manufacturing  license  for  a  facility  or 
the  procedures  or  organization  required 
to  design,  construct,  or  operate  a  facility. 


lists  of  Subjects 
10  CFR  170 

Byproduct  material.  Import  and  export 
licenses.  Intergovernmental  relations, 
Non-payment  penalties.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Source  material:  Special 
nuclear  material. 

10  CFR  171 

Annual  charges.  Byproduct  material, 
Intergovernmental  relations.  Non- 
payment penalties.  Nuclear  materials. 
Nuclear  power  plants  and  reactors. 
Source  material.  Special  nuclear 
material.  Holders  of  certificates, 
registrations,  or  approvals.  Penalties. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  5  U.S.C.  553,  the  NRC  is  proposing 
the  following  amendments  to  10  CFR 
parts  170  and  171. 

PART  170-FEES  FOR  FACIUTIES. 
MATERIALS,  IMPORT  AND  EXPORT 
LICENSES,  AND  OTHER  REGULATORY 
SERVICES  UNDER  THE  ATOMIC 
ENERGY  ACTION  OF  1954.  AS 
AMENDED 

1.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701.  96  Stat.  1051.  sec. 
301.  Pub.  L.  92-^14. 86  Stat.  222  (42  U.S.C. 
2201w):  sea  201, 88  Stat.  1242,  as  amended 
(42  U.S.C.  S841). 

2.  In  §  170.12,  paragraphs  {b){2),  {c){2), 
(d)(2),  (e)(1),  (f),  and  (i)  are  revised  to 
read  as  follows: 

§170.12   Payment  of  fees. 

*        *       *        *       * 

[h]  License  fees.  •  *  • 

(2)  Fees  for  applications  for  permits 
and  licenses  that  are  subject  to  fees 
based  on  the  full  cost  of  the  reviews  are 
payable  upon  notification  by  the 
Commission.  The  NRC  shall  bill  each 
applicant  at  quarterly  intervals  for  all 
accumulated  costs  for  each  application 
the  applicant  has  on  file  for  Commission 
review  until  the  review  is  completed. 
Each  bill  will  identify  the  applications 
and  costs  related  to  each. 

(c)  Amendment  fees  and  other 
required  approvals.  •  *  * 

(2)  Fees  for  applications  for  license 
amendments,  other  required  approvals 
and  requests  for  dismantling, 
decommissioning  and  termination  of 
Ucensed  activities  that  are  subject  to  full 
cost  recovery  are  payable  upon 


F«daral  Regwlw  /  Vol.  57,  No.  6  /  Thgrsday.  )«nuary  9.  1992  /  Prepoted  Rdgt 


•51 


notification  by  the  Commission.  The 
NRG  shall  bill  each  applicant  at 
quarterly  intervals  for  all  accumulated 
costs  for  each  application  the  applicant 
has  on  file  for  Commission  review  until 
the  review  is  con^leted  except  for  those 
costs  relating  to  amendment  and  other 
approvals  for  early  site  permits  that 
were  deferred  before  August  9, 1991. 
These  costs  will  be  billed  in  a  deferred 
manner  consistent  with  that  addressed 
in  paragraph  (d)(4]  of  this  section.  Each 
bill  will  identify  the  applications  and 
costs  related  to  each. 

(d)  Renewal  fees.  *  *  * 

(2)  Fees  for  applications  for  renewals 
that  are  subject  to  the  full  cost  of  the 
review  are  payable  upon  notification  by 
the  Commission.  Except  for  those  costs 
deferred  before  August  9, 1991.  as  noted 
in  paragraphs  (d)(3]  and  (d}(4)  of  this 
section,  the  NRC  shall  bill  each 
applicant  at  quarterly  intervals  for  all 
accumulated  costs  for  each  application 
that  the  applicant  has  on  Hie  for 
Commission  review  until  the  review  is 
completed.  Each  bill  will  identify  the 
applications  and  the  costs  related  to 
each. 

(e)  >4pprova//'ees.  (1)  Fees  for 
apphcations  for  materials  approvals  that 
are  not  subject  to  full  cost  recovery  must 
accompany  the  application  when  it  is 
nied.  Fees  for  applications  or 
preapplication  consultations  and 
reviews  subject  to  full  cost  are  payable 
upon  notification  by  the  Commission. 
The  NRC  shall  bill  each  applicant  at 
quarterly  intervals  until  the  review  is 
completed.  Each  bill  will  identify  the 
applications  and  the  costs  related  to 
each. 


(f)  Special  Project  Fees.  Fees  for 
applications  for  special  projects  such  as 
topical  reports  are  based  on  full  cost  of 
the  reviews  and  are  payable  upon 
notification  by  the  Commission.  The 
NRC  shall  bill  each  applicant  at 
quarterly  intervals  until  the  review  is 
completed.  Each  bill  will  identify  the 
applications  and  the  costs  related  to 
each. 


(i)  Part  55  review  feeis.  The  costs  for 
Part  55  review  services  will  be  subject 
to  fees  based  on  NRC  time  spent  in 
administering  the  examinations  and 
tests  that  are  generally  given  at  the 
reactor  site  and  any  related  contractual 
costs.  The  costs  also  include  related 
itenu  such  as  preparing,  reviewing,  and 
grading  of  the  examinations  and  tests. 


The  cost*  wiU  be  billed  at  quarterly 
intervals  to  the  licensee  employing  the 
operators. 

PART  171— ANHUAL  FEES  FOR 
REACTOR  OPERATING  UCENSES. 
AND  FUEL  CYCLE  LICENSES  AND 
MATERIALS  LICENSES.  INCLUDINQ 
HOLDERS  OF  CERTIFICATES  OF 
COMPUANCE,  REOBTRATIONSt  AND 
QUALITY  ASSURANCE  PROGRAM 
APPROVALS  AND  GOVERNMENT 
AGENCIES  LICENSED  BY  NRC 

3.  The  authority  citation  for  part  171  is 
revised  to  read  as  follows: 

Authority:  Section  7601.  Pub  L  99-27Z  100 
Stat.  146,  at  amended  by  Sec.  5601.  Pub.  L 
100-203, 101  Stat.  1330,  as  amended  by  Sec. 
3201.  Pub.  L 101-239. 103  Stat.  2106  as 
amended  by  Sec.  6101,  Pub.  L  101-508, 104 
Stat.  1338  (42  U.S.C.  2021b,  2213>  sec.  301. 
Pub.  L  92-314. 88  Stat.  222  (42  U.S.C. 
2201(w));  sec.  201, 88  Stat  1242,  as  amended 
(42'U.S.C.S841). 

4.  In  S  171.16,  the  introductory  text  of 
paragraph  (c)  is  revised  to  read  as 
follows: 

9171.16     AlUMMlfMa. 

Material  licensees.  Holders  of 
Certificates  of  Compliance,  Holders  of 
Sealed  Source  and  Device  Registrations, 
Holders  of  Quality  Assurance  Program 
Approvals  and  Government  agencies 
licensed  by  the  NRC. 

(c)  A  licensee  who  is  required  to  pay 
an  annual  fee  under  this  section  may 
qualify  as  a  small  entify.  If  a  licensee 
qualifies  as  a  small  entity  and  provides 
the  Commission  with  the  proper 
certiHcation,  the  licensee  may  pay 
reduced  annual  fees  for  FY  1992  based 
on  gross  armual  receipts,  or  for  small 
governmental  jurisdictions,  population 
density  as  follows: 


Inoi- 

tor^pralit  onsnaalKNW  (groM  annual 
1) 


S25O.000  to  $3.5  mMon 

Lms  ««an  $250.000 - 

Privata   ^actioa 

annual  raeaipis): 

$250.000 10  $1.0  million 

LMS  »ian  $250.000 

Smal  govamnwntal  jwisdcliona  (pop- 

ulatiof^: 

20.000  to  50.000 

1 20,000 


paf  lioanaad 
category 


$1,800 
400 


1.800 
400 


1.800 
400 


Dated  at  Rockville.  MaryUod.  riiis  3d  ^y 
of  lanuaiy.  MM. 


For  the  Nuclear  Regvlatory  Cofnmission. 
Samuel  |.  QtBk, 
Secretary  of  the  Commission. 

Appendix  A  to  This  P(opa««d  RuU 
Regulatory  FIcxiUlity  /inaiyau  for  IIm 
Limilad  Anwrinient  to  10  CFR  Part  171 
(AoBual  Fms) 

I.  Background 

The  Regulatory  Flexibilify  Act  of  1960 
( 5  U.S.C.  601  et.  seq.)  establishes  as  a 
principle  of  regulatory  practice,  that 
agencies  endeavor  to  fit  regulatory  and 
informational  requirements,  consistent 
with  applicable  statutes,  to  a  scale 
commensurate  with  the  businesses, 
organizations,  and  government 
jurisdictions  to  which  they  apply.  To 
achieve  this  principle,  the  Act  request 
that  agencies  consider  the  impact  of 
their  actions  on  small  entities.  If  the 
agency  cannot  certify  that  a  rule  will  not 
significantly  impact  a  substantial 
number  of  small  entities,  then  a 
regulatory  flexibilify  analysis  is  required 
to  examine  the  impacts  on  small  entities 
and  the  alternatives  to  minimize  these 
impacts. 

To  assist  in  the  consideration  of 
impacts  under  the  Regulatory  Flexibility 
Act.  the  NRC  has  adopted  size 
standards  for  determining  which  NRC 
licensees  qualify  as  small  entities  on 
December  9, 1965  (50  FR  50241).  These 
size  standards  were  clarified  November 
6, 1991  (56  FR  56672).  The  NRC  size 
standards  are  as  follows: 

(1)  A  small  business  is  a  business  with 
annual  receipts  of  $3.5  million  or  less 
except  private  practice  physicians  for 
which  the  standard  is  annual  receipts  of 
$1  million  or  less. 

(2)  A  small  organization  is  a  not-for- 
profit  organization  which  is 
independently  owned  and  operated  and 
has  annual  receipts  of  $3.5  million  or 
less. 

(3)  Small  governmental  jurisdictions 
are  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts  with  • 
population  of  less  than  50,000. 

(4]  A  small  educational  institution  is 
one  that  is  (1)  supported  by  a  qualifying 
small  governmental  jurisdiction,  or  (2) 
one  that  is  not  state  or  publidy 
supported  and  has  500  emplo3rees  or 
less. 

Public  Law  101^506,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA),  requires  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authorify.  less  appropriations  from  the 
Nodew  Waste  F\ind,  for  Fiscal  Yeers 
(FY)  1991  through  1996  by  assessing 
license  and  amroa)  fees.  For  FY  1991.  the 
amount  to  be  collected  was 
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approximately  $445  million,  and  for  FY 
1992.  the  amount  to  be  collected  is 
approximately  $493  million. 

To  comply  with  Pubhc  Law  101-508. 
the  Commission  proposed  amendments 
to  its  fee  regulations  in  10  CFR  parts  170 
and  171  on  April  12. 1991  (56  FR  14870). 
Based  on  careful  evaluation  of  over  400 
comments,  the  Commission  issued  a 
final  rule  on  July  10. 1991  (56  FR  31472). 
Consistent  with  the  Conference  Report 
accompanying  the  Public  Law.  the  NRC 
fairly  and  equitably  allocated  its  budget 
costs.  This  resulted  in  the  assessment  of 
annual  fees  for  all  classes  of  licensees, 
including  those  classes  of  licensees  with 
a  substantial  number  of  small  entities. 

n.  Impact  on  Small  Entities  { 

P*revious  surveys,  the  comments 
received  on  the  proposed  FY  1991  fee 
rule  revisions  and  small  entity 
.  certifications  received  in  response  to  the 
final  FY  1991  fee  rule  indicate  that  NRC 
licensees  that  qualify  as  a  small  entity 
under  the  NRC's  size  standards  are 
primarily  those  licensed  under  the 
NRC's  materials  program.  Therefore, 
this  analysis  will  focus  on  the  economic 
impact  of  the  annual  fees  on  materials 
licensees. 

The  Commission's  fee  regulations 
result  in  substantial  fees  being  charged 
to  those  individuals,  organizations,  and 
companies  that  are  licensed  under  the 
NRC  materials  program.  Of  these 
material  licensees,  the  NRC  estimates 
that  about  25  percent  (approximately 
2,000  licensees)  would  qualify  as  a  small 
entity.  Therefore,  in  recognition  of  this 
substantial  number  of  small  entities,  the 
NRC  requested  comments  from  small 
entities  on  the  proposed  FY  1991  rule. 
Comments  were  specifically  requested 
on:  (1)  How  the  proposed  regulations 
would  affect  each  class  of  licensee;  and 
(2)  how  the  regulations  could  be 
structured  to  further  minimize  the 
economic  impact  on  the  licensee,  but 
still  meet  the  statutory  mandate  of 
Public  Law  101-508. 

For  materials  licensees,  the  increase 
in  fees  assessed  in  FY  1991  consisted  of 
(1)  an  increase  of  25  percent  in  the 
license  and  inspection  fees  assessed 
under  10  CFR  part  170,  and  (2)  a  new 
annual  fee  assessed  under  10  CFR  part 
171  that  ranges  from  $290  to  over 
$10,000.  A  number  of  small  entities 
indicated  that  the  25  percent  increase  in 
license  and  inspection  fees,  although  not 
desirable,  would  not  have  a  significant 
economic  impact  on  them.  However, 
many  of  the  materials  licensees 
commented  on  the  negative  economic 
impact  of  the  new  annual  fee.  Therefore, 
the  regulatory  flexibility  analysis 
prepared  for  the  July  10, 1991.  final  rule, 
as  well  as  this  regulatory  flexibility 


analysis,  concentrates  on  the  new 
annual  fee. 

The  commenters  indicated  the  ■ 
following  results  if  the  annual  fees 
proposed  on  April  12. 1991.  were  not 
modified: 

— Large  firms  would  gain  an  unfair 
competitive  advantage  over  small 
entities.  One  commenter  noted  that  a 
small  well  logging  company  (a  "Mom 
and  Pop"  type  of  operation]  would 
find  it  difficult  to  absorb  the  annual 
fee,  while  a  large  corporation  would 
find  it  easier.  Another  commenter 
noted  that  the  fee  increase  could  be 
more  easily  absorbed  by  a  high 
volume  nuclear  medicine  clinic.  A 
gauge  licensee  noted  that,  in  the  very 
competitive  soils  testing  market,  the 
annual  fees  would  put  them  at  an 
extreme  disadvantage  with  their  much 
larger  competitors  because  the 
proposed  fees  would  be  the  same  for  a 
two-person  licensee  as  for  a  large  firm 
with  thousands  of  employees. 
— Some  firms  would  be  forced  to  cancel 
their  licenses.  One  commenter.  with 
receipts  of  less  than  $500,000  per  year, 
stated  that  the  proposed  rule  would, 
in  effect,  force  it  to  relinquish  its  soil 
density  gauge  and  license,  thereby 
reducing  its  ability  to  do  its  work 
effectively.  Another  commenter  noted 
that  the  rule  would  force  the  company 
and  many  other  small  businesses  to 
get  rid  of  the  materials  license 
altogether.  Commenters  stated  that 
the  proposed  rule  would  result  in 
around  10  percent  of  the  well  logging 
licensees  terminating  their  licenses 
immediately  and  approximately  25 
percent  terminating  their  licenses 
before  the  next  annual  assessment. 
— Some  companies  would  go  out  of 
business.  One  commenter  noted  that 
the  proposal  would  put  it,  and  several 
other  small  companies,  out  of 
business  or,  at  the  very  least,  make  it 
hard  to  survive. 
— Some  companies  would  have  budget 
problems.  Many  medical  licensees 
commented  that,  in  these  times  of 
slashed  reimbursements,  the  proposed 
increase  of  the  existing  fees  and  the 
introduction  of  additional  fees  would 
significantly  affect  their  budgets. 
Another  noted  that,  in  view  of  the  cuts 
by  Medicare  and  other  third  party 
carriers,  the  fees  would  produce  a 
hardship  and  some  facilities  would 
experience  a  great  deal  of  difficulty  in 
meeting  this  additional  burden. 
Although  it  was  not  clear  to  what 
extent  these  impacts  would  materialize 
at  the  time  the  July  10. 1991.  final  rule 
was  promulgated,  it  was  clear  that  the 
proposed  annual  fees  would  be  a 
relatively  high  portion  of  the  gross 
revenues  of  some  licensees  and  far  less 


a  portion  for  other  larger  material 
licensees.  After  the  final  rule  was 
published,  approximately  1.000  license, 
approval  and  registration  terminations 
were  requested.  Although  some  of  these 
terminations  were  requested  because 
the  license  was  no  longer  needed,  there 
are  indications  that  other  termination 
requests  were  due  to  the  economic 
impact  of  the  fees. 

The  NRC  continues  to  receive  written 
and  oral  comments  from  small  materials 
licensees.  These  comments  indicate  that 
the  $3.5  million  threshold  for  small 
entities  is  not  representative  of  small 
businesses  with  gross  receipts  in  the 
thousands  of  dollars.  These  commenters 
believe  that  the  $1,800  maximum  annual 
fee  represents  a  relatively  high 
percentage  of  gross  annual  receipts  for 
these  types  of  businesses.  Therefore, 
even  the  reduced  annual  fee  could  have 
a  significant  impact  on  the  ability  of 
these  types  of  businesses  to  continue  to 
operate. 

Members  of  Congress,  in  many  of  the 
more  than  100  Congressional  letters  the 
NRC  has  received  from  them  since  the 
final  rule  was  published,  have  expressed 
concern  about  the  size  of  the  NRC 
annual  fees  and  their  economic  impact 
on  small  entities.  Some  of  these  letters 
have  suggested  that  the  Commission 
should  act  to  further  reduce  the 
economic  impact  on  those  licensees  who 
conduct  limited  operations.  The  Small 
Business  Administration  (SBA).  while 
commending  the  Commission  for 
complying  with  gnd  using  the  RFA  in  the 
final  rulemaking!  suggested  that  the 
Commission  should  act  to  further 
alleviate  the  impact  of  the  fees  on  small 
businesses.  The  American  Nuclear 
Society  (ANS)  also  expressed  concern 
about  the  impact  of  the  annual  fees  on 
small  entities  and  suggested  that  the 
Commission  examine  alternatives  to 
further  reduce  the  impacts. 

Therefore,  the  NRC  Concludes  that 
additional  alternatives,  in  accordance 
with  the  Regulatory  Flexibility  Act, 
should  be  considered  because  of  the 
continuing  significant  impact  of  the 
annual  fees  on  a  substantial  number  of 
small  entities. 

lU.  Alternatives 

Commenters  on  the  proposed  rule 
published  April  12, 1991,  and  comments 
received  subsequent  to  publication  of 
the  final  rule  on  July  10, 1991.  suggested 
alternatives  to  reduce  the  impact  on 
small  entities.  These  comments  are 
categorized  as  follows: 
— Base  fees  on  some  measure  of  the 
amount  of  radioactivity  possessed  by 
the  licensee  (e.g.,  number  of  sources). 


UMI 
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— Base  fees  on  the  frequency  of  use  of 

the  licensed  radioactive  material  (e.g., 

volume  of  patients). 
— Base  fees  on  the  NRC  size  standards 

for  small  entities. 

The  first  alternative  would  result  in 
the  annual  fee  being  in  direct  proportion 
to  the  amount  of  radioactivity  (e.g.. 
number  of  radioactive  sources) 
possessed  by  the  licensee,  independent 
of  whether  the  licensee  meets  the  size 
standard  for  a  small  business.  Thus,  a 
large  diversified  firm  that  owns  one 
source  would  get  a  reduced  fee,  while  a 
small  entity,  whose  business  may 
depend  solely  on  the  use  of  radioactive 
materials,  would  pay  a  larger  fee 
because  it  has  more  than  one  source. 
Thus,  this  alternative  does  not 
necessarily  achieve  the  goal  of  the 
Regulatory  Flexibility  Act  to  minimize 
the  impact  on  small  entities.  The  NRC 
also  believes  that  this  approach  would 
not  result  in  a  fair  and  equitable 
allocation  of  its  generic  and  other  costs 
not  recovered  under  part  ITOl  Therefore, 
the  NRC  r^ected  this  approach. 

For  similar  reasons,  basing  the  fee  on 
the  frequency  of  use  of  the  licrased 
radioactive  source,  the  second  suggested 
alternative,  would  not  necessarily 
reduce  the  cost  for  small  entities  that 
meet  the  size  standards  discussed 
earlier.  Therefore,  the  NRC  also  rejected 
this  approach. 

The  last  alternative  would  base  fees 
on  the  size  standards  that  the  NRC  has 
used  to  define  small  entities.  This 
alternative  would  ensure  that  any 
benefits  from  modifying  the  proposed 
fees  would  apply  only  to  small  entities. 
Three  basic  options,  each  using  the  NRC 
size  standards,  were  considered  for 
modifying  the  annual  fees  Imposed  on 
small  entities: 

1.  Exempt  all  small  entities  that  meet 
the  size  standards  from  annual  fees. 

2.  Require  small  entities  to  pay  a  fixed 
percent  of  the  amount  of  the  fee  in  each 
of  the  specific  material  license  fee 
categories. 

3.  Establish  a  maximum  fee  for  small 
entities. 

Under  Option  1,  all  small  entities 
would  be  exempted  from  fees.  However, 
because  small  entities  would  not  pay 
any  of  the  generic  costs  attributable  to 
their  class  of  licensees  this  option  could 
be  viewed  as  not  consistent  with  the 
objectives  of  Public  Law  101-508.  Under 
this  optioA,  all  the  annual  fees 
attributable  to  small  entities  would  be 
paid  by  other  NRC  licensees. 

Under  Option  2,  small  entities  would 
pay  a  percentage  (e.g.,  50  percent)  of  the 
proposed  fee  for  each  specific  category 
of  material  license,  regardless  of  how   / 
small  or  large  the  fee  is.  This  option     "' 
could  result  in  a  reduction  in  annual  fees 


that  are  already  relatively  small  and  do 
not  have  a  significant  impact  oo  a 
substantial  number  of  small  entities.  On 
the  other  hand,  for  those  fee  categories 
assessed  large  annual  fees,  the 
percentage  of  reduction  may  result  in 
assessing  small  entities  licensed  under 
those  fee  categories  relatively  large 
annual  fees. 

Option  3  would  establish  a  maximum 
fee  for  all  small  entities.  Under  this 
option,  a  small  entity  would  pay  either 
the  smaller  of  the  annual  fee  for  the 
category  or  the  maximum  small  entity 
fee.  This  alternative  strikes  a  balance 
between  the  requirements  of  Public  Law 
101-508  and  the  Regulatory  Flexibility 
Act,  which  is  to  consider  and  reduce,  as 
appropriate,  the  impact  of  an  agency's 
regulatory  actions  on  small  entities. 
Therefore,  the  NRC  has  adopted  Option 
3  as  the  most  appropriate  to  reduce  the 
impact  on  smaU  entities. 

IV.  Maximum  Fee 

To  implement  Option  3,  the  NRC 
established  a  maximum  annual  fee  for 
small  entities.  The  Regulatory  Flexibility 
Act  and  implementing  guidance  do  not 
provide  specific  guidelines  on  the 
amount  or  the  percent  of  gross  receipts 
that  should  be  charged  to  small  entity. 
To  determine  a  maximum  annual  fee  for 
a  small  entity,  the  NRC  examined  the 
NRC  to  CFR  part  170  license  and 
inspection  fees  established  in  1991  and 
the  1991  Agreement  State  fees  for  those 
fee  categories  which  are  expected  to 
have  a  substantial  number  of  small 
entities.  Because  these  fees  have  been 
charged  to  small  entities,  the  NRC 
believes  that  diese  fees  do  not  have  a 
significant  impact  on  then.  In  fact  the 
NRC  concluded,  in  issuing  the  July  10. 
1991,  final  rule,  that  the  existing 
materials  license  and  inspection  fees  do 
not  have  a  significant  impact  on  small 
entities. 

The  maximum  fees  per  year  charged 
in  1991  by  several  Agreement  States  and 
by  the  NRC  for  materials  license  fee 
categories  with  a  significant  number  of 
small  entities  are  shown  below. 


Washington.. 
Texas 


Illinois 

NRC 

Nebraska.. 
New  York. 
Utah 


1991 
fnaxinufii 
average 
total  fee 
par  year 


$3,780 
2.100 
2.000 
1.580 
1.460 
1.030 
440 


Table  1  shows  the  estimated  total  fees 
(part  170  plus  part  171)  for  materials 
licensees,  assuming  maximum  annual 


fees  for  small  entities  of  $2,000  or  $1,500 
and  an  average  nimiber  of  licensing 
actions  and  inspections  per  year.  If  the 
maximum  annual  fee  for  small  entities  Is 
established  at  $2,000.  the  average  fee 
per  year  for  all  of  the  categories  would 
be  below  the  approximately  $3,800 
maximum  fee  charged  by  Agreement 
States,  except  for  radiography,  waste 
receipt  and  packaging,  and  broad  scope 
medical  licensees.  The  broad  scope 
medical  and  waste  receipt  and 
packaging  licensees  are  primarily  large 
entities.  Therefore,  with  a  $2,000 
maximimi  small  entity  aimual  fee  and 
the  average  license  and  inspection  fees, 
only  small  entities  who  are 
radiographers  would  pay  slightly  more 
than  the  current  maximum  Agreement 
State  fee  of  approximately  $3,800.  If  the 
maximum  fee  is  reduced  by  $200  (from 
$2,000  to  $1,800).  then  all  categories  of 
materials  licensees,  including 
radiographers,  would  pay  no  more  for 
each  category  than  the  1991  maximmi 
Agreement  State  fee  of  about  $3,800  if 
the  licensee  quaUfies  as  a  small  entity. 

By  establishing  the  maximmn  annual 
fee  for  small  entities  at  $1,800,  the 
annual  fee  for  many  small  entities  wiH 
be  reduced  while  at  the  same  time 
materials  licensees,  including  small 
entities,  would  pay  for  most  of  the  FY 
1991  costs  ($22.3  million  of  the  total 
$27.2  million)  attributable  to  them. 
Therefore,  the  NRC  has  established  and 
will  continue,  for  FY  1992.  the  maximum 
annual  fee  (base  ammal  fee  plus 
surcharge)  for  certain  small  entities  at 
$1,800  for  each  fee  category  covered  by 
each  license  issued  to  a  small  entity. 
Note  that  the  costs  not  recovered  from 
small  entities  are  allocated  to  other 
material  licensees  and  to  operating 
power  reactors. 

While  reducing  the  impact  on  many 
small  entities,  the  Commission  agrees 
that  the  current  maximum  annual  fee  of 
$1,800  for  small  entities,  when  added  to 
the  part  170  license  and  inspection  fees, 
may  continue  to  have  a  significant 
impact  on  materials  bcensees  with 
annual  gross  receipts  in  the  thousands 
of  dollars.  Therefore,  the  Commission  is 
proposing  to  further  reduce  the  impact 
on  small  entities  with  relatively  low 
gross  annual  receipts. 

Commenters  have  suggested  that  the 
NRC  could  reduce  the  impact  of  the  fees 
for  materials  licensees  by  basing  them 
on  the  licensee's  nuclear  capacity  (e.g.. 
the  number  of  sources  possessed  the 
number  of  hospital  beds,  or  the  amount 
of  radioactive  material  possessed),  or 
the  frequency  of  use  of  the  radioactive 
material).  In  adopting  the  July  la  1991. 
final  rule,  the  Qnnmisiton  recognized 
that  there  are  inherent  differences  in  the 
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nuclear  capacity  and  the  frequency  of 
source  use  for  many  of  the  classes  of 
materials  licensees.  However,  as 
indicated  in  Section  III  of  this  analysis, 
the  Commission  concludes  that  basing 
the  fee  on  the  number  of  sources, 
frequency  of  use,  or  amount  of 
radioactive  material  possessed  does  not 
necessarily  reduce  the  impact  of  the  fees 
on  small  entities,  which  is  the  goal  of  the 
RFA.  The  Conunission  continues  to 
believe  that  uniformly  allocating  the 
generic  and  other  regulatory  costs  to  the 
specific  license  to  determine  the  amount 
of  the  annual  fee  is  a  fair  and  equitable 
way  to  recover  its  costs  and  that 
establishing  reduced  annual  fees  based 
on  gross  receipts  (size]  is  the  most 
appropriate  approach  to  minimize  the 
impact  on  small  entities.  Consistent  with 
this  approach,  the  Commission  will 
continue  the  $1,800  maximum  annual  fee 
for  small  entities.  In  addition,  the 
Commission  proposes  to  create  a  lower 
tier  annual  fee  for  small  entities  with  . 
relatively  small  gross  annual  receipts  or 
with  a  relatively  small  population. 

To  implement  this  proposal,  relatively 
small  annual  receipts  must  first  be 
defined.  Based  on  data  bom  an  NRC 
survey  of  materials  licensees  and  the 
Department  of  Commerce  industry 
census,  the  table  below  shovys  the 
distribution  of  businesses  with  annual 
gross  receipts  of  less  than  $3.5  million. 


Annual  gross  receipts 

NRC  survey 
(percent) 

Oepanment 

of 

Commerce 

(percent) 

Less  than  $2S0K 
S2S0-S499K 

45 

14 
« 

9 
24 

55 

22 

6 

6 

11 

$500-S749K „ 

S7S0-$999K 

*1,000-$3.500K 

As  this  table  shows,  45  to  55  percent 
(or  about  50%)  of  small  businesses  with 
gross  aimual  receipts  of  less  than  $3.5 
milUon  have  gross  annual  receipts  that 
are  less  than  $250,000.  Thus,  by  defining 
relatively  small  gross  annual  receipts  as 
less  than  $250,000,  a  significant  number 
of  small  entities  would  be  eligible  for  a 
further  reduction  of  the  impact  of  the 
annual  fees.  This  level  would  also  help 
ensure  that  those  small  businesses  who 
probably  would  be  impacted  the  most 
would  pay  the  lower  fee. 

A  similar  approach  has  been  used  to 
define  a  relatively  small  governmental 
jurisdiction.  Using  1990  data  from  the 
National  Association  of  Counties,  the 
distribution  below  for  those  counties 
located  in  non-Agreement  States  vnth  a 
population  of  less  than  50,000,  shows 
that  a  population  level  of  less  than 
2a000  would  ensure  that  at  least  50 
percent  of  the  imall  counties  would  be 


U  Ml 


eligible  for  reduced  fees.  This  would 
also  ensure  that  at  least  50  percent  of 
other  governmental  jurisdictions  (cities, 
towns,  villages,  school  districts,  etc.) 
could  also  receive  the  benefits  because 
these  other  jurisdictions  are  typically 
smaller  than  counties. 


Population 

Percent  of 
total 

Less  ttian  5.000 _. 

10 

5.000-9.999 

10,000-14.999 

IS 
16 

15.000-19.999 

14 

20,000-24,999 

10 

25,000-50.000 „ 

26 

The  NRC  must  also  determine  the 
amount  of  the  annual  fee  that  should  be 
assessed  to  lower  tier  small  entities 
(less  than  $250,000  for  small  businesses 
and  small  non-profit  organizations,  or 
less  than  20,000  population  for  small 
governmental  jurisdictions).  The  RFA 
and  its  implementing  guidance  do  not 
provide  specific  guidelines  on  the 
amount  or  percent  of  gross  receipts  that 
should  be  charged  to  a  small  entity.  In 
determining  the  amount  of  the  annual 
fee  for  lower  tier  small  entities,  the 
Commission  believes  that  the  reduced 
fee  should  retain  a  balance  between  the 
objectives  of  the  RFA  and  OBRA.  This 
balance  can  be  measured  by  (1)  the 
amount  of  costs  attributable  to  small 
entities  that  is  transferred  to  larger 
entities  (the  small  entity  subsidy);  (2)  the 
total  annual  fee  small  entities  pay, 
relative  to  this  subsidy:  and  (3)  how 
much  the  annual  fee  is  for  a  lower  tier 
small  entity.  Nuclear  gauge  users  are 
used  to  measure  the  reduction  in  fees 
because  they  represent  about  40  percent 
of  the  material  licensees  and  most  likely 
would  include  a  larger  percentage  of 
lower  tier  small  entities  than  other 
categories  of  materials  licensees. 

Before  presenting  alternative  fees,  the 
NRC  notes  that  the  number  of  licensees 
filing  small  entity  certifications  for  the 
FY  1991  annual  fees  is  lower  than 
originally  estimated.  The  NRC  estimated 
3,000  certifications  in  the  current  rule 
which  would  have  resulted  in  an 
estimated  cost  of  about  $5  million  in  the 
small  entity  subsidy.  Based  on  the 
response  to  the  FY  1991  billings,  NRC's 
current  estimate  is  that  there  are  about 
2,000  small  entities. 

The  table  below  shows  four  different 
lower  tier  small  entity  fees  and  their 
impact  on  the  licensees,  and  their 
impact  on  the  balance  between  OBRA 
and  RFA. 


Lower  tier  smal 
fee 

Reduc- 
tion in 
fee  for 
gauge 

users  (%) 

Estimated 

FY  1992 

smaH 

entity 

sutaidy 

(SM) 

Estimated 
FY  1992 

annual 
fees  paid 
bysrnaN 

entities 

($M) 

$1,200 

30 
SO 
60 
75 

S5.0 
5.3 
5.5 
6.0 

S45 

900 

700 

400 

4.2 
4.0 
35 

Each  of  the  alternative  lower  tier 
annual  fees  reduces  the  annual  fee  for 
qualifying  nuclear  gauge  licensees. 
However,  the  Commission  proposes  that 
an  annual  fee  of  $400  be  established  for 
the  lower  tier  small  entities  because  this 
amount  should  ensure  that  the  lower  tier 
small  entities  receive  a  reduction  (75% 
for  small  gauge  users)  substantial 
enou^  to  mitigate  any  severe  impact. 
The  amount  of  the  small  entity  subsidy 
resulting  from  this  fee  would  be 
equivalent  to  the  amount  estimated  in 
the  July  10, 1991,  final  rule,  increased  by 
20  percent  to  account  for  the  FY  1992 
budget  increase  and  the  reduction  in  the 
number  of  material  licensees  resulting 
from  license  terminations  after  the  FY 
1991  rule  became  effective.  Although  the 
other  reduced  fees  would  result  in  lower 
subsidies,  the  Commission  believes  that 
the  amount  of  the  associated  annual 
fees,  when  added  to  the  license  and 
inspection  fees,  would  still  be 
considerable  for  small  businesses  and 
organizations  with  gross  receipts  that 
are  less  than  $250,000  or  for 
governmental  entities  in  jurisdictions 
with  a  population  of  less  than  20,000. 

V.  Summary 

Comments  received  on  the  proposed 
rule  and  implementation  of  the  final  rule 
provide  evidence  that  the  annual  fee 
would  significantly  impact  upon  a 
substantial  number  of  small  entities.  A 
maximum  fee  for  small  entities  strikes  a 
balance  between  the  requirement  to 
collect  100  percent  of  the  NRC  budget 
and  the  requirements  to  consider  means 
of  reducing  the  impact  of  the  proposed 
fee  on  small  entities.  On  the  basis  of  its 
regulatory  flexibility  analysis,  the  NRC 
concludes  that  a  maximum  annual  fee  of 
$1,800  for  small  entities  and  a  lower  tier 
small  entity  annual  fee  of  $400  for  small 
businesses  and  non-profit  organizations 
with  gross  annual  receipts  of  less  than 
$250,000,  and  small  governmental 
entities  with  a  population  of  less  than 
20,000,  would  reduce  the  impact  on 
small  entities.  At  the  same  time,  these 
reduced  annual  fees  would  be  consistent 
with  the  objectives  of  Public  Law  101- 
508.  Thus,  the  proposed  fees  for  small 
entities  maintain  a  balance  between  the 
objectives  of  Public  Law  101-508  and  the 
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Regulatory  Flexibility  Act. 

Table  1.— 1991  Average  Total  Small 
Entity  Fees  Per  Year 


Total  small  entity  fee* 

License  fee  category 

Max 

Max 

annual 

annual 

<ae.$2K 

fae^Sl.SK 

Special   Nudev   Material 

(SNM): 

1C.  Industrial  Gages „. 

SI  ,672 

SI  ,672 

ID.  All  Other  SNM 

2.506 

2,006 

Source  MatonsI: 

28.  Shielding 

463 

463 

2C.  Other  Source  Mat*- 

rials 

2,867 

2,367 

Byproduct  Material: 

3A.        Manufacturing- 

Broad  

3,560 

-3,060 

3B.        Manufacturing- 

Other 

3,343 

2,843 

3C.     Radiopharmaceuti- 

cals  

3,207 

2,707 

3D.     Radiophamiaceuli- 

cals— Manufacturing 

2.677 

2.177 

3E.        Irradiators-SeH- 

Shield 

1,699 

1.699 

3F.             Irradtetors- 

<  10,000  01 

2,623 

2,123 

3G.             lrradlator»- 

>  1 0,000  Q 

3,840 

3,340 

3H.     Exempt     Distribu- 

tion—Device Review 

2.815 

2,315 

31.  Exempt  Distribution- 

No  Device  Review 

2,682 

2.182 

3J.     Gen.      License— 

Device  Review 

^679 

2.179 

3K.    Gen.    License-No 

Device  Review 

2,706 

2,206 

3L  R4D-Broad - 

3.210 

^710 

3M.  RAD-Other 

3,050 

2,550 

3N.  Service  Ucense 

2,733 

2.233 

30  Radtograahy 

4,050 

3,550 

3P.  All  Other  Byproduct 

lylaterials 

2.120 

2,120 

Waste  Disposal  and  Proc- 

essing: 

4B.     Waste     Receipt/ 

Padiaging - 

4.680 

4,180 

4a    Waste    Receipt- 

3,216 

2,716 

Well  Logging: 

5A.  Well  Logging 

3,207 

2.707 

Nuclear  Laundry: 

6A.  Nuclear  Laundry 

3,030 

2,530 

Human  Use  of  Byproduct 

Source,  or  SNM: 

7A.  Telethersoy 

3,788 

3.288 

7B.  Medical-Broad 

4,360 

3.860 

7C.  Medical  Other 

3.130 

Z630 

Civil  Defense: 

SA.  Civil  Defense 

1,789 

1.789 

Device,  Product  or  Sealed 

Source   Safety   Evalua- 

tion: 

9A      Oevice/Product- 

Broad 

3,200 

2,700 

9B.      Device/Product- 

Other — 

2,580 

2,060 

9C.    Sealed   Sources- 

Broad 

1,530 

1,530 

9D.   Sealed   Sources- 

Other 

770 

770 

'Baaed  on  average  10  CFR  Part  170  fees  plus 
maximum  annual  fees. 

[FR  Doc.  92-506  Filed  l-B-92;  8:45  am] 
■UJNQ  COM  TSM-eVH 


DEPARTMENT  OF  ENERGY 

10  CFR  Parte  820, 830.  and  835 

[Docket  Not.  IIS-RM-»1-«20  NE-RM-tl 
-830,  and  EH-RM-ai-aSS] 

Procedural  Rules  for  DOE  Nuclear 
Aetivttiea,  Nuclear  Safety 
Management,  Radiation  Protection  for 
Occupational  Workers 

AQENCV:  Department  of  Energy. 
action:  Hearings  on  proposed  rules; 
notice  of  change  of  dates  and  addresses. 

SUMMARY:  On  December  9, 1991.  the 
Department  of  Energy  (DOE)  published 
Notices  of  Proposed  Rulemaking  on 
Procedural  Rules  for  DOE  Nuclear 
Activities.  10  CFR  part  820  (NS-RM  -91- 
820)  at  56  FR  64290;  Nuclear  Safety 
Management.  10  CFR  part  830  (NE-RM- 
91-830)  at  56  FR  64316;  and  Radiation 
Protection  for  Occupational  Workers,  10 
CFR  part  835  (EH-RM-91-835)  at  56  FR 
64334.  This  notice  changes  certain  dates 
and  addresses  for  written  comments  and 
public  hearings  concerning  these 
Notices. 

DATES:  The  period  for  written  comments 
on  all  three  notices  has  been  extended 
until  March  25. 1992.  The  dates  for  the 
pubUc  hearings  on  these  Notices  have 
been  changed  to  February  24. 1992  for  10 
CFR  part  820,  February  25. 1992  for  10 
CFR  part  830.  and  February  27, 1992  for 
10  CFR  part  835.  The  hearings  will 
commence  at  9  a.m.  Written  requests  to 
speak  at  these  public  hearings  must  be 
received  by  February  18, 1992  at  the 
address  for  written  comments.  DOE 
should  receive  20  copies  of  the 
statement  to  be  presented  at  the  public 
hearing  by  February  20, 1992  at  the 
address  for  written  comments. 
addresses:  Written  comments  (20 
copies)  on  each  Notice  should  be 
submitted  to:  Ben  McRae,  Office  of 
General  Counsel,  GC-31,  room  6B-234. 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 

The  hearings  will  be  held  in  the  U.S. 
DOE  Germantown  Auditorium,  19901 
GermantowQ  Rd.  (Route  118), 
Germantown,  MD.  20874. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Any  procedural  questions  concerning 
the  submission  of  written  comments  or 
participation  in  the  public  hearing 
should  be  directed  to  Andi  Kasarsky  at 
(202)  586-3012.  Any  policy  or  legal 
questions  concerning  the  proposed  rules 
should  be  directed  to  the  persons  listed 
in  the  original  notices  in  the  FOR 
FURTHER  INFORMATKNI  section. 

SUFFLEMniTARV  INFORMATION;  Separate 
written  comments  should  be  submitted 


for  each  Notice.  The  docket  number  of 
the  proposed  rule  to  which  the 
comments  refer  should  be  clearly  visible 
on  the  outside  of  the  package  containing 
the  comments  and  on  the  first  page  of 
the  comments.  Written  comments 
should  be  organized  to  identify  what 
aspect  of  the  proposed  rule  a  specific 
comment  relates.  To  the  extent 
practicable,  reference  should  be  made  to 
the  specific  proposed  regulatory  section 
to  which  a  comment  relates. 

Oral  comments  presented  at  the 
hearings  will  be  limited  to  10  minutes.  A 
longer  statement  may  be  submitted  for 
inclusion  in  the  record.  To  the  extent 
practicable,  an  oral  presentation  should 
summarize  the  views  anticipated  to  be 
set  forth  in  the  written  comments  on  the 
proposed  rule  and.  in  particular,  should 
indicate  what,  if  any,  changes  should  be 
made  in  the  proposed  rule.  Any 
procedural  questions  concerning  the 
submission  of  written  comments  or 
participation  in  the  public  hearing 
should  be  directed  to  Andi  Kasarsky  at 
(202)  586-3012.  Any  policy  or  legal 
questions  concerning  the  proposed  rules 
should  be  directed  to  the  persons  listed 
in  the  original  notices  in  the  FOR 
FURTHER  INFORMATION  section. 

Issued  in  Washington.  DC,  on  January  6, 
1992. 

John  |.  Easton,  Jr., 

General  Counsel.  ^ 

[FR  Doc  92-524  Filed  1-8-02;  8:45  am] 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnletration 

14CFRPart39 

(Docket  No.  •1-NII-244-AD] 

AlrworthMiess  Directives;  AlrtHis 
Industrie  Model  A300  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).  


summary:  This  notice  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Industrie  Model  A300  series 
airplanes,  which  currently  requires  a 
one-time  inspection  to  detect  channg.on 
the  engine  Are  extinguishing  pipe  in  the 
pylon  area  at  rib  12,  and  repair,  if 
necessary.  This  condition,  if  not 
corrected,  could  result  in  a  hole  in  the 
fire  extinguishing  pipe,  rendering  the  fire 
extinguishing  system  ineffective.  This 
action  would  require  repetitive  visual 
inspections  to  detect  chafing  of  the 
engine  fire  extinguishing  pipe,  and 
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repair  or  replacement  of  worn  pipes,  if 
necessary;  and  eventual  modification  of 
the  Bre  extinguishing  pipe.  This  proposal 
is  prompted  by  the  developnient  of  a 
modification  by  the  manufacturer  which, 
when  installed,  will  eliminate  the  need 
for  repetitive  inspections  of  the  fire 
extingmshing  pipe. 

DATES:  Comnienta  must  be  received  no 
later  than  February  24, 1992. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-KM-244-AD,  1801  Lind 
Avenue  SW..  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  throu^  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rale  may  be  obtained 
Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  lind  Avenue  SW., 
Renton,  Washington. 
FOR  FURTHER  1NFORMATK>N  COHTACTt 
Mr.  Greg  Holt.  Standardization  Branch, 
ANM-113,  telephone  (206)  227-2140;  fax 
(206)  227-1320.  Mailing  address:  FAA. 
Northwest  Mountain  Region.  Transput 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Reotoa,  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited  ' 

Interested  persons  are  invited  to 
participate  in  tbe  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  a« 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tnjtlicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Hght  of 
the  comnients  received. 

Commraita  are  specifically  invited  on 
tiie  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  niie.  All  comments 
submitted  will  be  available,  both  before 
aad  after  the  dosing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-poMic  contact 
concerned  ivith  the  si^tance  of  this 
proposal  will  be  filed  in  the  Ruies 
Docket 

CeaMnenters  washing  the  FAA  to 
acknowtedge  receipt  ^  their  conments 
submitted  is  response  to  this  netice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-244-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-244-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

On  July  23. 1990,  the  FAA  issued  AD 
90-14-05,  Amendment  39-6648  (55  FR 
27803,  July  6, 1990),  to  require  a  one-time 
inspection  of  Model  A300  series 
airplanes  to  detect  chafing  on  the  engine 
fire  extinguishing  pipe  in  the  pylon  area 
at  rib  12,  and  repair,  if  necessary.  That 
action  was  prompted  by  reports  of         » 
chafing  of  the  engine  fire  extinguishing 
pipe  due  to  the  pipe  rubbing  against  the 
metal  collars  of  the  firewall  rings.  This 
condition,  if  not  corrected,  could  result 
in  a  hole  in  the  fire  extinguishing  pipe, 
rendering  the  fire  extinguishing  system 
ineffective. 

Since  issuance  of  that  AD,  Airbus 
Industrie  has  issued  Service  Bulletin 
A300-26-O55.  Revision  1,  dated 
September  4. 1991,  which  describes 
procedures  to  perform  repetitive  visual 
inspections  to  detect  chafing  of  the 
engine  fire  extinguishing  pipe,  and 
repair  or  replacement  of  worn  pipes,  if 
necessary.  TTiis  service  bulletin  also 
describes  a  modification  of  the  fire 
extinguishing  pipe,  which  consists  of 
adding  clamp  blocks  to  maintain  the 
pipe  so  that  it  is  attached  to  the  firewall, 
thus  preventing  any  friction,  wear,  and 
damage  to  the  pipe.  The  FrencJi 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  of  France,  has  issued  French 
Airworthiness  Directive  90-(Bfr- 
106(B]R1,  dated  March  20, 1991, 
addressing  this  subject.  HowevCT,  the 
French  DGAC  has  not  classified  Airbus 
Service  Bulletin  A300-26-055  as 
mandatory. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  Ae 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to  a 
bilateral  airworthiness  agreement,  the 
DGAC  has  kept  the  FAA  totally 
informed  of  tbe  above  situation.  The 
FAA  has  examined  the  fntdings  of  the 
DGAC,  reviewed  afl  awaiiable 
iaformatiom.  nd  detetmined  that  AD 
actkn  is  necessary  for  products  of  this 


type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  unsafe  condition  addressed 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  an  AD  is 
proposed  which  would  supersede  AD 
90-14-05  with  a  new  airworthiness 
directive  that  would  continue  to  require  • 
repetitive  visual  inspections  to  detect 
chafing  of  the  engine  fire  extinguishing 
pipe,  and  repair  or  replacement  of  worn 
pipes,  if  necessary.  This  proposal  would 
add  a  requirement  for  the  eventual 
modification  of  the  fire  extinguishing 
pipe;  once  the  modification  is  installed, 
the  need  for  the  repetitive  inspections  of 
the  pipe  would  be  eliminated.  He 
actions  woidd  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  previously  described. 

"Hie  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  actual  modification 
of  the  airframe  to  remove  the  soiu-ce  of 
the  problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  leas  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvements.  Hie 
modification  requirement  proposed  in 
diis  action  is  in  consonance  with  the 
policy  decision. 

It  is  estimated  that  63  airplane  of  U.S. 
registry  would  be  affected  by  this  AD.  it 
would  take  approximately  4  work  hours 
per  airplane  to  accomplish  the 
inspection  required  by  paragraph  (a)  of 
this  AD;  it  would  take  approximately 
178  work  hours  (88  work  hours  per 
pylon)  per  airplane  to  accomplish  the 
modification  required  by  this  AD.  llie 
average  labor  cost  would  be  $55  per 
work  hour.  The  estimated  cost  for 
required  parts  is  $896  ($448  per  pylon) 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $680,148. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Older 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  dtscnaeed  above,  I 
certify  that  this  proposed  regulation  {1} 
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is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "signiHcant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g];  and  14  CFR  11.89. 

$39.13   [Amandad] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6648  and  by 
adding  the  following  new  airworthiness 
directive: 

Airbiu  Industrie:  Docket  No.  91-NM-244-AD. 
Supersedes  AD  90-14-05,  Amendment 
39-6648. 

Applicability:  Model  A300  series  airplanes 
equipped  with  General  Electric  engines;  up  to 
and  including  airplane  serial  number  153  and 
serial  number  157;  on  which  Airbus  Industrie 
modification  8430  has  not  l>een  installed; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accoplished. 

To  ensure  proper  operation  of  the  fire 
extinguishing  system,  accomplish  the 
following: 

(a)  Within  400  hours  time-in-service  after 
July  23. 1990  (the  effective  date  of 
Amendment  39-6648,  AD  90-14-05),  perform 
an  inspection  of  the  engine  fire  extinguishing 
pipe  in  the  pylon  area  at  rib  12,  in  accordance 
with  Airbus  Industrie  All  Opertors  Telex 
(AOT)  26/90/01,  dated  February  9. 1990.  and 
Correction  dated  February  28, 1990.  If  chafing 
is  found,  prior  to  further  flight,  repair  in 
accordance  with  the  AOT. 

(b)  If  no  evidence  of  chafing  is  found  as  a 
result  of  the  inspection  required  by  para^aph 
(a)  of  this  AD,  perform  repetitive  visual 
inspections  of  (he  engine  fire  extinguishing 
pipe  in  the  pylon  are  at  rib  12  at  intervals  not 
exceed  8,000  hours  time-in-service,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A30O-2e-0SS,  Revision  1,  dated 
Septeml>er  4, 1991.  If  wear  is  found  which 
exceeds  0.6  mm  (0.023  inch),  prior  to  furiher 
flight,  repair  or  replace  the  worn  pipe  in 
accordance  with  the  service  bulletin. 


(c)  Within  18  months  after  the  effective 
date  of  this  AD,  modify  the  engine  fire 
extinguishing  pipe,  and  test  the  fire 
extinguishing  bottles,  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300-28- 
055,  Revision  1,  dated  September  4, 1991. 

(d)  Modification  of  the  engine  fire 
extinguishing  pipe,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A30O-26-O55, 
Revision  1,  dated  September  4. 1991, 
constitutes  terminating  action  for  the 
repetitive  visual  inspections  required  by 
paragraph  (b)  of  this  AD. 

(e)  An  alternative  method  of  compliance  of 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

(f)  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Renton,  Washington,  on 
December  20, 1991. 
Dairell  M.  Pedaiaaii, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-460  Filed  1-8-92;  8:45  am] 
MLUNQ  CODE  4StO-1»-ll 


14  CFR  Part  39 
[Docket  Na91-ANE-451 

Airworthiness  Directives;  General 
Electric  (QE)  6F9-MA  Series  Turbofan 
Engines 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  GE  CF6-80A  series 
turtiofan  engines.  This  proposed  AD 
would  require  a  one  time  inspection  of 
the  high  pressure  turbine  rotor  (HPTR) 
stage  1  disk  rim  bolt  holes  for  cracks. 
This  proposal  is  prompted  by  a  report  of 
an  uncontained  HPTR  stage  1  disk 
failure  which  resulted  in  an  aborted 
takeoff.  This  condition,  if  not  corrected, 
could  result  in  an  uncontained  HPTR 
stage  1  disk  failure,  inflight  shutdown. 
aborted  takeoff,  or  damage  to  the 
aircraft. 

DATES:  Conunent  must  be  received  no 
later  than  February  24, 1992. 
addresses:  Send  comments  on  the 
proposal  in  duplicate  to  the  FAA.  New 
England  Region.  Office  of  the  Assistant 
Chief  Counsel,  Attn:  Rules  Docket  No. 
91-ANB-45. 12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803- 


5299,  or  deliver  in  duplicate  to  room  311 
at  the  above  address. 

Comments  may  be  inspected  at  the 
above  location  in  room  311,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  General  Electric 
Aircraft  Engines,  Technical  Publications 
Department,  1  Neumann  Way, 
Cincinnati,  Ohio  45215.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT 
Karen  M.  Grant,  Engine  Certification 
O^ice,  ANE-140,  Engine  &  Propeller 
Directorate  Aircraft  Certification 
Service,  New  England  Region,  FAA,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803-5299, 
(617)  273-7096. 

SUFPLEMENTARV  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications 
should  identify  the  rules  docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
submit  a  self-addressed,  stamped    . 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-ANE-45".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Discussion 

During  application  of  take-off  power, 
a  six  post  rim  segment  of  the  HPTR 
stage  one  disk  separated  due  to  cracks 
found  in  a  single  rim  bolt  hole,  resulting 
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in  an  uncontained  engine  failure. 
Evaluation  of  the  fracture  surface 
revealed  four  fatigue  cracks,  two  of 
which  propagated  to  failure  and 
liberated  die  six  post  rim  segment  from 
the  disk.  This  condition,  if  not  corrected, 
could  result  in  an  uncontained  HFTR 
stage  1  disk  failure,  inflight  shutdown, 
aborted  takeoff,  or  damage  to  the 
aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  content  of  GE  CFd-80A 
Commercial  Engine  Service 
Memorandum  (CESM),  Number  27. 
dated  September  27, 1901,  which 
describes  the  equipment  and  procedures 
necessary  to  accomplish  and  eddy 
current  inspection  of  the  rim  bolt  holes. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  this  same 
type  design,  an  AO  is  proposed  which 
would  require  a  one  time  inspection  of 
the  HPTR  stage  1  disk,  and  removal  and 
replacement  of  cracked  parts  in 
accordance  with  the  CESM  previously 
described. 

There  are  approximately  420  CE  CF6- 
80A  series  engines  of  the  affected  design 
in  the  worldwide  fleet.  It  is  estimated 
that  there  are  168  engines  installed  on 
aircraft  of  U.S.  registry  which  would  be 
a^ected  by  this  AD,  that  it  would  take 
approximately  8  manhours  per 
inspection  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhow. 
Based  on  diese  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $73,920. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have- sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034.  February  2a  1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  AcL 
A  copy  of  the  evaluation  prepared  for 
this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Snbjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


UMI 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  14  CFR  part 
39  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART39-{AMENOEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autkoritr  40  U.S.C  13S4(a).  1421  and  1423: 
49  VSXl  10a(g)  and  14  CFK  UM. 

§39.13    lAiMnded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Genetal  Qaclric  Co.  Docket  No.  01-AN&45 

Applicability:  Generd  Electric  (GE)  CFft- 
80 A  serie*  engines,  installed  an,  bat  not 
limited  to,  Boeing  787  and  Airbus  A310 
aircraft. 

Compliance:  Required  as  indicated,  unless 
previously  accompliBhed. 

To  prevent  uncontained  hi^  pressure 
turbine  rotor  (HPTR)  stage  1  disk  failure, 
which  could  result  in  inflight  shutdown, 
aborted  takeoff,  or  aircraft  damage, 
accomplish  the  following: 

(a)  Eddy  current  inspect  rim  bolt  holes  of 
HPTR  stage  1  dislcs  Part  Numbers  (P/N) 
9234M67  and  9367M45  in  accordance  with  GE 
CF6-80A  Commercial  Engine  Service 
Memorandum  Number  27,  dated  Beptemba 
27. 1991,  at  the  next  shop  visit  after  the 
effective  date  of  this  AO.  but  no  later  than 
December  31. 1995. 

(b)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  the  induction  of  an  engine  into 
the  shop  for  maintenance  action. 

(c)  Eddy  current  inspect  rim  bolt  holes  of 
HPTR  stage  1  disks  P/N  a362MS8  in 
accordance  with  GE  CF6-aOA  CESM  Number 
27,  dated  September  27. 1991.  at  the  next 
exposure  of  the  high  pressure  turbine  (HPT) 
after  the  effective  date  of  this  AD,  but  no 
later  than  December  31. 1095. 

(d)  For  the  purpose  of  this  AD,  HPT 
exposure  is  defmed  as  the  HFT  module  at 
piece  part  level. 

(e)  Remove  from  service,  prior  to  further 
flight,  HFTR  stage  1  disks  found  cracked. 

(f)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(g)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics,  or 
operations,  as  appropriate),  an  alternative 
method  of  compliance  with  the  requirements 
of  this  AO  or  adjustments  to  tbe  compliance 
schedule  specified  in  tl^is  AD  may  be 
approved  by  the  Manager  Engine 
Certification  Office.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service, 
FAA.  12  New  England  Executive  Park, 
Burlington.  Massachusetts. 

Ail  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriale 
service  docuaients  fron  the  ananitfactiuer 
may  obtain  copies  upon  request  to  Ceaeral 
Electric  Aircraft  Engines.  Technical 


Publications  Department  1  Neumann  Way. 
Cincinnati  Ohio  4521S.  These  documents 
may  be  examined  at  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  Sit  12  New  England  Executive  Parte 
Burlington,  Massadnaetts. 

Issued  in  Burlingtoa  Massachusetts,  on 
December  27. 1991. 


Jack  A. 

Manager,  Engine  and  Propeller  Directorate. 

Aircrvft  Certification  Serrice. 

[FR  Doc.  a^4«l  Fded  l-«-e2: 845  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  133  and  389 

[DockMNa7SN-1t3F] 
RtN0905-AAe9 

Topical  Antimicrobial  Drug  Products 
for  Over-the-counter  Human  Use; 
Tentative  Final  Monogiaph  for  First 
Aid  Antiseptic  Drug  Products; 
Correction 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule:  correction. 

summary:  The  Food  and  Drug 
Administration  is  correcting  a  proposed 
rule  that  appeared  in  the  Federal 
Repstsr  of  July  22. 1991  (56  FR  33644],  in 
the  form  of  an  amended  tentative  final 
monograph  that  would  establish 
conditions  under  which  over-the-counter 
(OTC)  first  aid  antiseptic  drug  products 
are  generally  recognized  as  safe  and 
effective  and  not  misbranded.  The 
proposal  was  published  with  some 
inadvertent  typographical  errors.  This 
document  corrects  those  errors. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
January  21, 1992.  New  data  by  July  22, 
1992.  Comments  on  the  new  data  by 
September  22, 1992.  Written  comments 
on  the  agency's  economic  impact 
determination  by  January  21. 1992. 

FOR  FURTHOI  iMRNMATMN  CONTACT: 

William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD.^210), 
Food  and  Drug  Administration.  S600 
Fishers  Lane.  Rockville.  MD  20857. 301- 
295-800a 

In  FR  Doc.  91-17107.  appearing  on 
page  33644  in  the  Federal  Register  of 
Monday,  July  22. 1991.  the  following 
corrections  are  made: 

1.  On  page  33650,  in  the  second 
column,  in  item  "lA.."  first  paragraph,  b 
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the  second  line  from  Ifae  bottom,  the 
word  "growth"  «hocdd  appear  after  die 
word  "the". 

$333.50  ICorreeted] 

2.  On  page  33677,  in  {  333.50  Labeling 
of  first  aid  antiseptic  drug  products, 
paragraph  (dj(5)  is  corrected  by 
changing  "8  330.10"  to  read  "i  333.10". 

9333.70   [Oerreetwl] 

3.  On  page  33679.  in  §  333.70  Testing 
of  first  aid  antiseptic -drug  products, 
paragraph  (c](5)(i]  in  the  heading  of  the 
table,  the  fourth  entry  "5  min"  is 
corrected  to  read  "15  min". 

Dated:  lanuarjr  3, 1992. 
MidudlLTaylw. 
Deputy  Comniasioner  for  Policy. 
[FR  Doc  92-S51  Filed  l-»-«2;  S:45  am] 
Muma  coot  4Ms-tMi 


UNITED  STATES  INFORMATION 
AOBICy 

22  CFR  Part  S14 

[Noticetto.11 

The  Exchang*  Visitor  Program 

aqcncy:  United  States  Information 

Agency. 

action:  Notice  ai  public  meetings. 

summary:  The  United  States 
Information  Agency  (the  "Agency")  is  in 
the  process  of  revisiog.the  &cchange 
Visitor  Program  (J-1)  regulations.  Notice 
of  proposed  rulemaking  regarding 
general  provisions  and  training 
regulations  for  the  Exchange  Visitor 
Program  was  published  in  the  FadeEsl 
Register  (56  FR  59822-42)  on  November 
25, 1991,  and  the  Agency  set  a  90-day 
period  for  written  comments.  The 
Agency  will  convene  two  public 
meetings  to  provide'additional 
opportunity  for  public  comment  on  the 
proposed  regulations.  The  National 
Association  for  Foreign  Student  Affairs, 
the  International  Ex(^nge  Association, 
the  Liaison  Group  for  International 
Educational  Exchange,  and  o!her 
organizations  have  been  asked  to  assist 
Jthe  Agency  in  informing  interested 
individuals  about  the  meetings.  All 
persons  are  welcome  to  attend. 
Reservation  is  requested  as  stated  in 
this  notice. 

DATES:  Public  meetings  will  be  held  on 
February  la  11, 18  and  10, 1002.  See 
supplementary  information  for  further 
details. 

AOORESSES:  Pubbc  meetings  wdl  be  held 
in  Washington.  DC  and  Sm  Oiego. 
California.  See  suppiementary 
informatioo  for  furtiier  details. 


FOR  niRTMlR  WRORMATIOIl  COMTACT 

Persons  who  request  raofe  iitformation 
about  the  pubUc  meetings  should 
contact  Tonya  Reed,  Office  of  Ihe 
General  Counsel,  United  States 
Information  Agency,  301 4th  Street.  SW.. 
room  700,  Washington.  DC  a0M7,  (202) 
401-1707  between  9  a.m.  and  Sp^n., 
e.s.t. 

SUPPIf  MENTARY  INFORMATION:  The 

public  meetings  are  scheduled  to  be  held 

as  follows: 

February  10, 1992:  Meeting  on  the  general 
proviaiona  at:  VOA  Auditorium.  Cohen 
Building.  United  States  Information 
Agency,  C  Street  Eotranoe  (between  Srd  & 
4th  Sts..  SW.)  Wariiington,  DC  20547, 10 
a.in.-12:30  p.m..  2  pjn.-4pjn. 

February  11, 1992:  Meeting  on  the  training 
regulations  at  the  address  in  Washington 
listed  alwve,  9:30  a.m.-t2:30  p.m. 

February  18, 1992:  Meeting  on  the  general 
provisions  at:  North  Terraoe  Room,  Hie 
San  Diego  Concourse.  202  C  Stred,  San 
Diego,  CA  02101, 10  ajii.-12:ao  pjn..  2  pjn.- 
4pjn. 

February  10. 1992:  Meeting  on  the  training 
regulations  at  the  address  in  San  Diego 
listed  above,  9:30  a.m.-12:30  p.m. 

The  pubUc  meetings  will  be  conducted 
by  senior  Agency  officials,  and 
interested  parties  are  invited  to  be 
present  or  represented  at  the  sessions. 
The  Agency  Director  encourages  the 
widest  possible  participation  from  all 
interested  parties,  such  as  Exchange 
Visitor  Program  sponsors,  educational 
associations,  educators,  educational 
administrators,  researchers,  corporate 
training  personnel,  government 
agencies,  exchange  visitors,  and 
members  of  the  community  at  large. 
RESERVATIONS:  Persons  planning  to 
attend  one  or  more  of  the  public 
meetings  are  requested  to  nuke 
reservations  by  calling  Tonya  Reed. 
Office  of  the  General  Counsel  United 
States  Information  Agency,  at  (202)  401- 
1707. 

FORMAT  OF  PREaCMTATKNi:  Interested 
parties  may  present  comments  or  ask 
questions  at  the  public  meetings  orally 
or  in  %VTiting.  Each  speaker  wiU  be  asked 
to  limit  his  or  her  comments  to  ten  (10) 
minutes.  Oral  statements  will  be  heard 
and  transcribed  by  a  stenografrfier  or 
tape  recorded:  however,  to  assure 
accuracy  the  Agency  recommends  that 
statements  also  be  submitted  in  writing. 
A  party  submitting  a  written  statement 
may  provide  the  Agency  (at  the  address 
listed  below)  with  an  advance  copy,  or 
submit  the  written  statement  at  the 
public  meeting.  Both  oral  and  written 
statements  will  become  part  of  the 
public  reconl,  and  will  be  considered 
prior  to  the  issuance  of  the  notice  of 
final  rnlemakiing  for  the  general 
provieians  and  training  regalations.  The 


Agency  reserves  the  right  to  shorten  the 
period  of  time  ef  ^e  meetings  based  on 
the  number  or  ord  statements 
presented. 

SUBMISSION  ^F  WRITTEN  STATEMENTS: 
Written  statements  sent  to  the  Agency 
should  be  addressed  to:  Task  Force, 
Office  of  the  General  Counsel.  United 
States  infonnafden  Agency.  301 4th 
Street,  SW.,  room  700,  Washington,  DC 
20547.  A  party  submitting  an  advance 
copy  should  htdicate  the  location  and 
date  o(  any  public  meeting  for  which  the 
submission  is  intended.  To  facilitate  the 
Agency's  review,  an  original  and  four 
additional  copies  of  the  written 
statement  ^ould  be  submitted. 

Dated:  January  3, 1992. 
Albedo  ).  Man. 
General  Countel. 

[FR  Doc.  92-499  Filed  1-4-02: 8:45  am] 
nujNaeooti 


DEPARTMENT  OF  THE  TREASURY 
Internal  I 
26  CFR  Parti 


[INTL-10S-«S] 


RIN  154S-AP71 


Sourcing  of  Cartidn  Paymants  MaM 
Pursuant  to  a  Transf  or  of  Sacuritlas 
Subjoct  to  Saction  lOSS;  Heariog 

AOENCy:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  public  hearing  on 

proposed  regulations. 


:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulations  relating  to  the 
taxation  of  certain  payments  made 
pursuant  to  cross-border  transfer  of 
securities  subject  to  section  1056  of  the 
Internal  Revenue  Cede.  These 
regulations  would  provide  guidance 
concerning  the  source,  character,  and 
treaty  treatment  of  such  payments  and 
would  affect  United  States  payors  and 
recipients  and  foreign  payors  and 
recipients. 

DATES:  The  public  hearing  will  be  held 
on  Wednesday,  April  15, 1992,  beginning 
at  10  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  Wednesday,  April  1, 1992. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  IRS  Commissioner's 
Conference  Room,  room  3313.  Internal 
Revenue  Building.  1111  Constitution 
Avenue.  NW.,  Washington,  DC. 
Requests  to  speak  and  otitiines  of  oral 
comments  should  be  eubmitted  to  the 
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Internal  Revenue  Service,  P.O.  Box  7604, 
Ben  Franklin  Station,  Attn: 
CCCORI»:T:R  {INTH06-89).  room  5228, 
Washington,  DC  20044. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Bob  Boyer  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate], 
202-377-9231,  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is 
regulations  proposing  amendments  to 
the  Income  Tax  Regulations  (26  CFR 
part  1]  under  section  861  of  the  Internal 
Revenue  Code  of  1986.  These  regulations 
appear  in  the  proposed  rules  section  of 
this  issue  of  the  Federal  Register. 

The  rules  of  S  601.601(a)(3]  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than 
Wednesday,  April  1, 1992,  an  outline  of 
the  oral  comments/testimony  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity]  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access  j 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  Agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 

Dal*  0.  Goode,  ' 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  92-414  Filed  l-S-92;  8:45  afn] 

MLUNO  COOC  4nO-01-« 


26  CFR  Part  1 
(INTL-10e-«9] 
RIN  1545-AP71 

Certain  Payments  Made  Pursuant  to  a 
Securities  Lending  Transaction 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTKHC  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  Income  Tax  Regulations 


relating  to  the  taxation  of  certain 
payments  made  pursuant  to  a  cross- 
border  securities  lending  transaction. 
These  regulations  would  provide 
guidance  concerning  the  source, 
character,  and  income  tax  treaty 
treatment  of  such  payments  and  would 
affect  United  States  payors  and 
recipients  and  foreign  payors  and 
recipients. 

DATES:  Written  comments,  requests  to 
appear,  and  outlines  of  oral  comments 
to  be  presented  at  a  public  hearing 
scheduled  for  April  15, 1992,  at  10  a.m., 
must  be  received  by  April  1, 1992.  See 
notice  of  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
ADDRESSES:  Send  comments,  requests  to 
appear,  and  outlines  or  oral  comments 
to:  Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044  [Attention:  CC:CORP:T:R 
(INTI^106-89],  room  5228]. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing  on  the  proposed 
rulemaking,  Robert  Boyer,  Regulations 
Unit,  (202-377-9231),  not  a  toll-free  call); 
concerning  the  regulations,  Teresa 
Burridge  Hughes  of  the  Office  of 
Associate  Chief  Counsel  (International) 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224,  Attention:  CC:CORP:T:R 
(INTL-106-89)  (202-566-6284,  not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  861,  871,  881,  894,  and  1441  of 
the  Internal  Revenue  Code  of  1988. 
These  regulations  are  proposed  to  be 
effective  with  respect  to  transfers  of 
securities  made  more  than  30  days  after 
the  date  the  regulations  are  published  in 
flnal  form  in  the  Federal  Register. 

Explanadon  of  Provisions 

This  document  contains  proposed 
regulations  relating  to  the  source, 
character,  and  income  tax  treaty 
treatment  of  substitute  interest  and 
dividend  payments  made  pursuant  to  a 
transfer  of  securities  that  is  described  in 
section  1058(a)  or  a  substantially  similar 
fransaction  ("a  seciuities  lending 
transaction")  between  a  United  States 
person  and  a  foreign  person.  A 
substitute  interest  or  dividend  payment 
is  defmed  as  a  payment,  made  to  the 
transferor  of  a  security  in  a  securities 
lending  transaction,  of  an  amount 
equivalent  to  an  interest  payment  or 
dividend  distribution  which  the  owner 
of  the  transferred  security  is  entiUed  to 


receive  during  the  term  of  the 
transaction.  These  regulations  provide 
that,  for  purpcRses  of  determining  the 
source  and  character  of  cross-border 
substitute  payments,  a  substitute 
payment  will  be  treated  as  interest  or 
dividend  income  received  with  respect 
to  the  transferred  security.  Thus, 
substitute  dividend  payments  with 
respect  to  U.S.  corporate  stock  ' 

transferred  in  a  cross-border  securities 
lending  transaction  will  be  treated  as 
U.S.-source  dividends  for  withholding, 
foreign  tax  credit  limitation,  and  income 
tax  treaty  purposes.  Substitute  interest 
payments  with  respect  to  bonds,  notes 
or  other  debt  obligations  of  U.S. 
residents,  U.S.  corporations,  or  the  U.S. 
Government  transferred  in  a  cross- 
border  securities  lending  transaction 
will  be  treated  as  U.S.-source  interest 
for  withholding  foreign  tax  credit 
limitation,  and  income  tax  treaty 
purposes.  In  addition,  where  a  foreign 
person  transfers  United  States  securities 
the  interest  on  which  qualifies  as 
portfolio  interest  under  section  871(h)  or 
881(c),  the  substitute  interest  payments 
will  qualify  as  portfolio  interest, 
provided  a  Form  W-8  or  substantially 
similar  form  executed  by  the  payee  has 
been  received  by  the  withholding  agent. 
However,  no  changes  have  been  made 
to  the  existing  rules  that  substitute 
dividend  payments  are  not  eligible  for 
the  dividends  received  deduction  under 
section  243  and  that  substitute  interest 
payments  received  on  state  and  local 
bonds  are  not  eligible  for  the  section  103 
exclusion  from  income.  See  Rev.  Rul.  60- 
177, 1960-1  C.B.  9;  Rev.  Rul.  80-135, 
1980-1  C.B.  18.  Source,  character,  and 
income  tax  treaty  treatment  of 
substitute  payments  made  prior  to  the 
effective  date  of  these  regulations  will 
be  determined  under  all  die  facts  and 
circumstances  of  a  particular 
transaction. 

The  Service  is  generally  concerned 
that  payments  designed  to  replicate 
interest  or  dividend  payments  may  be 
used  to  attempt  to  avoid  U.S. 
withholding  tax  or  increase  the  foreign 
tax  credit'limitation  of  a  United  States 
taxpayer.  Thus,  the  proposed 
regulations  apply  to  substitute  payments 
made  in  cross-border  transactions  that 
either  qualify  as  section  1058 
transactions  or  are  substantially  similar 
to  section  1058  transactions  (whether  or 
not  each  of  the  requirements  is 
satisfied).  Comments  are  invited  on  the 
extent  to  which  the  proposed  regulations 
should  apply  to  substitute  payments 
made  in  connection  with  sale 
repurchase  agreement  ("repos"). 

The  Service  is  considering  whether 
the  scope  of  the  proposed  regulations 
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should  be  expanded  to  prevent  tax 
avoidance  through  other  transactions 
that  generate  analogous  payments.  For 
example,  the  Service  is  considering 
whether  the  proposed  regulations  should 
apply  to  dividend  equivalent  payments 
made  in  connection  with  certain 
notional  principal  contracts,  such  as  an 
equity  index  swap  structured  to 
replicate  the  case  flows  that  would  arise 
from  an  installment  purchase  of  one  or 
more  equity  securities.  Taxpayers  are 
invited  to  comment  on  this  issue. 

Further,  comments  are  invited 
concerning  the  source,  character,  and 
income  tax  treaty  treatment  of  fees  paid 
to  a  lender  of  securities. 

Special  Analyses 

It  has  been  determined  diat  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  han  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the  notice 
of  proposed  rulemaking  for  the 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
its  impact  on  small  business. 

Comments  end  Requests  To  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  timely  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies]  to  ^e  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirely.  A  public 
hearing  is  scheduled  for  April  15, 1992. 
See  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Diaf ting  Infonaatifm 

The  principal  author  of  these 
proposed  regulations  is  Teresa  Buiridge 
Hughes  of  the  Office  of  Associate  Chief 
Coimsel  (International],  within  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  Other  personnel  from 
the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  there^tlations. 


List  of  Subjects 

26  CFR  1.661-1  through  1.897-9T 

Aliens,  Foreign  investments  in  United 
States,  Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  1.1441-1  through  1.1445-llT 

Aliens,  Foreign  investments  in  United 
States,  Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the   - 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part: 

Authoiity:  Sec.  7805,  68A  Stat.  917;  28 
U.SC.7805*  *  • 

Par.  2.  Section  1.861-2  is  amended  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (a](l]  and  by  adding  a  new 
paragraph  (a](7)  to  read  as  follows: 

§1.861-2    IntSTML 

[di)lngeneral-\\)*  *  *See 
paragraph  (a)(7)  of  this  section  for 
special  rules  conoemhig  substitute 
interest  payments  received  pursuant  to  a 
securities  lending  transaction. 

(7)  A  substitute  interest  payment  is  a 
payment,  made  to  tfie  transferor  of  a 
security  in  a  securities  lending 
transaction,  of  an  amount  equivalent  to 
an  interest  payment  which  the  owner  of 
the  transferred  security  is  entitled  to 
receive  during  the  term  of  the 
transaction.  A  securities  lending 
transaction  is  a  transfer  of  one  or  more 
securities  that  is  described  in  section 
10S8(a)  or  a  substantially  similar 
transaction.  A  substitute  interest 
payment  received  by  a  foreign  person 
from  a  United  States  person  (or  received 
by  a  United  States  person  from  a  foreign 
person]  pursuant  to  a  securities  lending 
transaction  shall  be  treated  as  interest 
income  received  piu^uant  to  the  terms  of 
the  transferred  security  for  purposes  of 
this  section  and  §  1.862-1.  See  also 
SS  1.871-7(b](2),  1.881-2(b)(2).  1.894-l(c), 
and  1.1441-2(a](l). 

Par.  3.  Section  1 J61-3  is  amended  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (a)(l]  and  by  adding  a  new 
paragraph  (a)  (6)  to  read  as  follows: 


§1J61^ 

(a)  GenemJ'~{l\  *  *  *  See  also 
paragraph  (a)(6)  of  this  section  for 
special  inles  coaceramt  aubstitale 


dividend  payments  received  pursuant  to 
a  securities  lending  transaction. 

(6)  Substitute  dividend  payments.  A 
substitute  dividend  payment  is  a 
payment,  made  to  the  transferor  of  a 
security  in  a  securities  lending 
transaction,  of  an  amount  equivalent  to 
a  dividend  distribution  which  the  owner 
of  the  transferred  security  is  entiUed  lo 
receive  during  the  term  ol  the 
transaction.  A  securities  lending 
transaction  is  a  transfer  of  one  or  more 
securities  that  is  described  in  section 
1058(a)  or  a  substantially  similar 
transaction.  A  substitute  dividend 
payment  received  by  a  foreign  person 
from  a  United  States  person  (or  received 
by  a  United  States  person  from  a  foreign 
person)  pursuant  to  a  securities  lending 
transaction  shall  be  treated  as  dividend 
income  received  with  respect  to  the 
transferred  security  for  purposes  of  this 
section  and  {  1.862-1.  See  also  Si  1-871- 
7(b)(2).  1.881-2(b)(2),  1  J94-l(c).  and 

1.1441-2(a)(l). 

*  *        •        *        • 

Par.  4.  Section  U71-7  is  amended  by 
redesignating  the  existing  language  in 
paragraph  (b)  as  paragraph  (b)(1).  by 
adding  die  paragraph  heading  "General 
rule."  immediately  after  such  paragraph 
(b)(1)  redesignation.  and  by  adding  a 
new  paragraph  (b)(2)  to  read  as  follows: 

§1.871-7   Taxation  Of  nonraaidaataliaa 
indVviduais  net  •r.^atad  in  U.&  buainan. 

*  *        •        *        * 

(b)  Fixed  or  determinable  annua/  or 
periodicai  income. 

(\)  General  rule.  *  *  * 

(2)  Substitute  payments.  For  purposes 
of  this  section,  a  substitute  interest 
payment  (as  defined  in  1 1.861-a(a)(7)) 
received  by  a  foreign  person  from  a 
United  States  perscm  pursuant  to  a 
securities  lenc^ng  transaction  (as 
defined  in  (  1.661-2(a)(7))  shall  be 
treated  as  interest  income  received 
pursuant  to  the  terms  of  the  transferred 
security.  Similarly,  for  purposes  of  this 
section,  a  substitute  dividend  payment 
(as  defined  in  S  l.B61-3(a)(6))  received 
by  a  foreign  person  from  a  United  States 
person  pursuant  to  a  securities  lendii\g 
transaction  (as  defined  in  §  1.861- 
3(a)(6))  shall  be  treated  as  dividend 
income  received  with  respect  to  the 
transferred  security.  Where,  pursuant  to 
a  seouities  lending  transaction,  a 
foreign  person  transfers  to  a  United 
States  person  a  security  the  interest  on 
which  qualifies  as  portfolio  interest 
under  section  871(h],  substitute  interest 
payments  made  with  respect  to  the 
transferred  security  will  be  treated  as 
portfolio  interest,  provided  a  Form  W-8 
or  substaetiaUy  atmilar  tarsk,  executed 


862 


Federal  Register  /  Vol.  57,  No.  6  /  Thursday,  January  9.  1992  /  Proposed  Rules 


by  the  payee  in  accordance  with 

S  1.6049-5(b)(2)(iv),  has  been  received 

by  the  withholding  agent.  See  also 

S§  1.881-2(b)(2).  1.894-l(c).  and  1.1441- 

2(a)(1). 

***** 

Par.  5.  Section  1.881-2  is  amended  by 
redesignating  the  existing  language  in 
paragraph  (b)  as  paragraph  (b)(1),  by 
adding  the  paragraph  heading  "General 
rule."  immediately  after  such  paragraph 
(b)(l]  redesignation,  and  by  adding  a 
new  paragraph  (b)(2),  to  read  as  follows: 

S 1J81-2    Taxation  of  foreign  corporation* 
not  angagad  In  U,S.  businaas. 

(b)  Fixed  or  determiitable  annual  or 
periodical  income. 

[\]  General  rule.*  *  • 

(2)  Substitute  payments.  For  purposes 
of  this  section,  a  substitute  interest 
payment  (as  defined  in  S  1.861-2(a)(7)) 
received  by  a  foreign  person  from  a 
United  States  person  pursuant  to  a 
securities  lending  transaction  (as 
defined  in  S  1.861-2(a)(7))  shall  be 
treated  as  interest  income  received 
pursuant  to  the  terms  of  the  transferred 
security.  Similarly,  for  purposes  of  this 
section,  a  substitute  dividend  payment 
(as  defined  in  S  1.861-3(a)(6))  received 
by  a  foreign  person  from  a  United  States 
person  pursuant  to  a  securities  lending 
transaction  (as  defined  in  S  1-861- 
3(a)(6))  shall  be  treated  as  dividend 
income  received  with  respect  to  the 
transferred  security.  Where,  pursuant  to 
a  securities  lending  transaction,  a 
foreign  person  transfers  to  a  United 
States  person  a  security  the  interest  on 
which  qualifies  as  portfolio  interest 
under  section  881(c).  substitute  interest 
payments  made  with  respect  to  the 
transferred  security  will  be  treated  as 
portfolio  interest,  provided  a  Form  W-8 
or  substantially  similar  form,  executed 
by  the  payee  in  accordance  with 
§  1.6049-5(b)(2)(iv),  has  been  received 
by  the  withholding  agent.  See  also 
§§  1.871-7(b)(2),  1.894-l(c),  and  1.1441- 
2(a)(1). 


Par.  6.  Section  1.894-1  is  amended  by 
redesignating  paragraph  (c)  and  (d)  and 
by  adding  a  new  paragraph  (c),  to  read 
as  follows: 

§  1.894-1    Incoma  affactad  by  treaty. 

***** 

(c)  Relevant  law.  Where  a  provision 
of  an  income  tax  convention  refers  to 
United  States  law,  the  relevant  United 
States  law  is  the  section  or  sections  of 
the  Internal  Revenue  Code  and 
regulations  thereunder  governing  the  tax 
which  is  the  subject  of  such  provision. 
For  example,  where  a  provision  of  an 
income  tax  convention  governing  the 
withholding  tax  on  dividends  paid  to  a 
nonresident  of  the  United  States  defines 
the  term  "dividend"  to  include  payments 
treated  as  a  dividend  under  United 


States  law,  the  relevant  sections  of 
United  States  law  are  those  which 
define  the  term  "dividend"  for  purposes 
of  that  withholding  tax.  Accordingly,  a 
substitute  dividend  payment  (as  defined 
in  S  1.861-3(a)(6))  is  treated  as  a 
dividend  for  purposes  of  the  relevant 
provisions  of  the  convention.  See 
§  1.871-7(b)(2).  See  also  §§  1.861-2(a)(7). 
1.881-2(b)(2],  and  1.1441-2(a)(l]. 
***** 

Par.  7.  Section  1.1441-2  is  amended  by 
adding  the  following  language  after  the 
third  sentence  in  paragraph  (a)(1)  to 
read  as  follows: 
§1.1441-2   Incoma  aut>iect  to  wtttihoMing. 

(a^  Fixed  or  determinable  annual  or 
periodical  income.  (\]  *  *  *  For 
purposes  of  the  second  preceding 
sentence,  the  term  "interest"  also 
includes  a  substitute  interest  payment 
(as  defined  in  S  1.861-2(a)(7))  and  the 
term  "dividend"  includes  a  substitute 
dividend  payment  (as  defined  in  §  1.861- 
3(a)(6)).  The  rules  of  9  1.1441-7  shall 
apply  in  determining  the  withholding 
agent  with  respect  to  such  substitute 
payments.  See  also  §§  1.871-7(b)(2), 
1.881-2(b)(2),  and  1.894-l(c}.  *  *  * 
Fred  T.  Goldberg,  Jr., 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  92-413  Filed  1-0-92;  8:45  am] 

aiUJNQ  COOC  MSO-OI-M 

DEPARTMENT  OF  JUSTICE 

28  CFR  Parts  SO  and  80 
[Order  No.  1552-91] 

Antibribery  Provisions  of  the  Foreign 
Corrupt  Practicea  Act 

agency:  Department  of  Justice. 
action:  Notice  of  proposed  rulenaking. 

summary:  The  Department  of  Justice 
publishes  for  public  comment  proposed 
regulations  establishing  a  Foreign 
Corrupt  F*ractices  Act  Opinion 
Procedure.  The  proposed  procedure  will 
enable  issuers  and  domestic  concerns  to 
obtain  an  opinion  of  the  Attorney 
General  regarding  whether  prospective 
conduct  would  conform  with  the 
Department  of  Justice's  present 
enforcement  policy  regarding  the 
antibribery  provisions  of  the  Foreign 
Corrupt  Practices  Act,  15  U.S.C.  78dd-l 
and  78dd-2.  This  procedure  would 
implement  amendments  made  to  the 
antibribery  provisions  of  the  Foreign 
Corrupt  Practices  Act  by  title  V  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  Public  Law  10(M18. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  10, 
1992. 

AODRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  regulations.  Persons 
submitting  comments  should  file  seven 
copies  of  their  comments  with  the 


Criminal  Division,  Fraud  Section,  P.O. 
Box  28188,  Central  Station,  Washington, 
DC  20038.  Copies  of  all  communications 
received  will  be  available  for  inspection 
and  copying  in  room  7120.  Bond 
Building,  1400  New  York  Avenue,  NW., 
Washington,  DC,  between  the  hours  of 
10  a.m.  and  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT 
Peter  B.  Clark,  Deputy  Chief,  Fraud 
Section,  Criminal  Division,  U.S. 
Department  of  Justice,  room  2424,  Bond 
Building,  1400  New  York  Avenue,  NW., 
Washington,  DC  20530,  (202)  514-0651. 
SUWLEMENTARV  INFORMATION:  The 
antibribery  provisions  of  the  Foreign 
Corrupt  Practices  Act  of  1977,  as 
amended  (FCPA  or  the  Act).  15  U.S.C. 
78dd-l  and  78dd-2,  are  aimed  at 
eliminating  bribery  of  foreign 
government  officials  by  issuers  and 
domestic  concerns.  In  1988,  the 
antibribery  provisions  of  the  FCPA  were 
amended  by  section  5003  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988, 
Pub.  L.  100-418.  As  amended,  the 
antibribery  provisions  require  the 
Attorney  General  to  establish  a 
procedure  to  respond  to  inquiries 
concerning  whether  prospective  conduct 
would  conform  with  the  Department  of 
Justice's  present  enforcement  policy.  15 
U.S.C.  78dd-l(e]  and  78dd-2(f). 

Set  forth  below  for  public  comment  is 
the  proposed  FCPA  Opinion  Procedure.  , 
It  is  based  upon  the  existing  FCPA 
Review  Procedure,  28  CFR  50.18. 
established  by  the  Department  of  Justice 
in  1980.  The  FCPA  Review  Procedure 
will  be  revoked  when  the  proposed 
FCPA  Opinion  Procedure  becomes 
effective. 

Under  the  proposed  FCPA  Opinion 
Procedure,  issuers  and  domestic 
concerns  within  the  meaning  of  15 
U.S.C.  78dd-l  and  78dd-2,  respectively, 
may  submit  a  proposed  transaction  to 
the  Attorney  General  for  review.  The 
Attorney  General  will  then  issue  an 
opinion  stating  whether  or  not  certain 
specified  prospective  conduct  would,  for 
purposes  of  the  Department  of  Justice's 
present  enforcement  policy,  violate  the 
Act's  antibribery  provisions  and  lead 
the  Department  of  Justice  to  take 
enforcement  action.  The  proposed  FCPA 
Opinion  Procedure  will  not  be  available 
for  matters  relating  to  the  recordkeeping 
provisions  of  the  FCPA.  15  U.S.C.  78m(b) 
(2)  and  (3). 

As  amended,  Sections  78dd-l(e)  and 
78dd-2(f)  provide  that  the  Attorney 
General's  opinion  that  disclosed  conduct 
conforms  with  the  Department  of 
Justice's  present  enforcement  policy 
creates  a  rebuttable  presumption  of 
compliance  with  the  antibribery 
provisions  of  the  FCPA.  This 
presumption  may  be  rebutted  by  a 
preponderance  of  the  evidence.  These 
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provisions  are  incorporated  in  S  BO.IO  of 
the  proposed  FCPA  Opinion  Procedure. 

As  is  the  case  with  the  existing  FCPA 
Review  Procedure,  the  Attorney 
General's  opinion  will  be  binding  on  the 
Department  of  Justice  only  as  to  the 
issuer  or  domestic  concern  submitting 
the  request  and  no  agency  other  than  the 
Department  of  Justice  will  be  bound. 
The  Department  of  Justice  has  - 
responsibility  for  all  criminal 
enforcement  of  the  antibribery 
provisions  of  the  FCPA,  and  also  for 
civil  enforcement  of  15  U.S.C.  78dd-2, 
which  applies  to  domestic  concerns.  The 
Securities  and  Exchange  Commission 
(SEC)  has  responsibility  for  civil 
enforcement  of  15  U.S.C.  78dd-l,  which 
applies  to  issuers.  Notwithstanding  the 
issuance  of  anf  CPA  Opinion  by  the 
Attorney  General,  the  SEC  remains  free 
to  take  a  civil  enforcement  action 
against  any  domestic  concern. 
Nevertheless,  by  statute  the  rebuttable 
presumption  arising  from  an  FCPA 
Opinion  applies  "(i)n  any  action 
brought"  under  the  applicable 
provisions  of  the  Act.  15  U.S.C.  78dd- 
1(e)(1)  and  78dd-2(f)(l)  (emphasis 
supplied).  Collateral  consequences  of  a 
violation  of  the  antibribery  provisions  of 
the  Act  may  include  government-wide 
suspension  or  debarment  from 
participation  in  Federal  programs  under 
guidelines  issued  by  the  OfBce  of 
Management  and  Budget  (53  FR 19161, 
May  26, 1988). 

The  proposed  FCPA  Opinion 
Procedure  differs  from  (he  existing 
FCPA  Review  Procedure  in  several 
respects  to  reflect  the  amendments 
made  to  15  U.S.C.  78dd-l  and  78dd-2  in 
1988.  Among  the  differences,  the 
proposed  procedure  eliminates  the 
Department  of  Justice's  discretion,  under 
the  existing  FQ'A  Review  Procedure,  to 
refuse  to  review  a  request.  Further,  the 
proposed  procedure  requires  the 
Attorney  General  to  issue  an  opinion 
within  30  days  after  a  request  is  deemed 
complete.  In  contrast,  the  existing  FCPA 
Review  Procedure  states  that  "every 
reasonable  effort"  will  be  made  to 
respond  to  requests  within  30  days  after 
receipt  of  the  request  or  any  additional 
information  sought  by  the  Department. 
Both  the  current  procedure  and  the 
proposed  procedure  permit  the 
Department  of  Justice  to  request 
additional  information.  The  proposed 
FCPA  Opinion  Procedure  states  that  a 
request  is  not  deemed  io  be  complete 
until  the  issuer  or  domestic  concern 
submitting  the  request  provides  the 
Department  all  additional  information 
that  it  seeks,  and  requires  the  ' 
Department  to  request  additional' 


information,  where  needed,  within  30 
days. 

The  proposed  FCPA  Opinion 
Procedure  also  contains  an  exemption 
from  disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  of  any 
document  or  other  material  which  is 
provided  to,  received  by,  or  prepared  in 
connection  with  a  request,  lliis 
exemption  incorporates  the  statutory 
exemption  from  disclosure  set  forth  in  15 
U.S.C.  78dd-l(e)(2)  and  78dd-2(f)(2). 

Finally,  the  proposed  FCPA  Opinion 
Procedure  provides  that  a  request  may 
only  be  withdrawn  before  the  Attorney 
General  issues  an  opinion,  and  that  a 
withdrawn  request  shall  have  no  force 
or  effect  This  accommodates  the 
statutory  requirements  of  15  U.S.C. 
78dd-l(e)(3)  and  78dd-2(f)(3).  The 
existing  FCPA  Review  Procedure  allows 
a  request  to  be  withdrawn  at  any  time, 
and  permits  the  Department  to  submit  to 
the  requesting  party  any  comments  on 
the  withdrawn  request  that  it  deems 
appropriate. 

The  Department,  in  cooperation  with 
the  Department  of  Commerce,  intends  to 
produce  for  public  distribution  a 
brochure  explaining,  generally,  the 
provisions  of  the  FCPA. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibihty  Act  it  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  impact  on  small  business 
entities. 

List  of  Subjects 

2BCFRPart50 

Administrative  practice  and 
procedure.  Foreign  Corrupt  Practices 
Act 

28CFRPart80 

Administrative  practice  and 
procedure.  Foreign  Corrupt  Practices 
Act 

By  virtue  of  the  authority  vested  in  me 
by  28  U.S.C.  509  and  510, 5  U.S.C.  301, 
and  Public  Law  100-418,  Chapter  I  of 
Title  28  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
asfoUows: 

PART  SO-STATEMENTS  OF  POLICY 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Autofity:  28  US.C  508, 508, 5ia  5ia  517, 
518, 519;  5  U.S.C  301. 552. 552a:  15  U.S.C 
16(d).  E.0. 11247;  3  CFR  (196«-65  Comp.)  34a 
21  U.S.a  881(0(2). 


I50.1t   [Removed] 

2.  Section  50.18  is  removed. 

3.  Part  80  is  added  to  read  as  follows: 


PART  aO-FOREIQN  CORRUPT 
PRACTICES  ACT  OPINION 
PROCEDURE 

80.1  Purpose. 

80.2  Submission  requirements. 

80.3  Transaction. 

80.4  Issuer  or  domestic  concem. 

80.5  Affected  parties. 

80.6  General  requirements. 

80.7  Additional  iziformation. 

80.8  Attorney  General  opinion. 

80.9  No  oral  opinion. 

80.10  Rebuttable  presumption. 

80.11  Effect  of  FCPA  Opinion. 

80.12  Accounting  requirements. 

80.13  Scope  of  FCPA  Opinion. 

80.14  Disclosure. 

80.15  Withdrawal. 

80.16  Additional  requests. 
Authority:  28  U.S.C  509,  510;  15  U.S.C 

78dd-l,  78dd-2. 

Seo.1    Purpoee. 

These  procedures  enable  issuers  and 
domestic  concerns  to  obtain  an  opinion 
of  the  Attorney  General  as  to  whether 
certain  specified,  prospective — not 
hypothetical — conduct  conforms  with 
the  Department's  present  enforcement 
policy  regarding  the  antibribery 
provisions  of  the  Foreign  Corrupt 
Practices  Act  of  1977,  as  amended.  15 
U.S.C.  78dd-l  and  78dd-2.  An  opinion 
issued  pursuant  to  these  procedures  is  a 
Foreign  Corrupt  Practices  Act  opinion 
(hereinafter  FCPA  Opinion). 

180.2   Slibinieelon  reQuhements. 

A  request  for  an  FCPA  Opinion  must 
be  submitted  in  writing.  An  original  and 
five  copies  of  the  request  should  be 
addressed  to  the  Assistant  Attorney 
General  in  charge  of  the  Criminal 
Division,  Attention:  FCPA  (pinion 
Group.  The  mailing  address  is  P.O.  Box 
28188,  Central  Station,  Washington,  DC 
2003&  The  address  for  hand  delivery  is 
room  2424.  Bond  Building,  1400  New 
York  Avenue.  I^W.,  Washington.  DC 
20005. 

(80.3   Transection. 

The  entire  transaction  whidi  is  the 
subject  of  the  request  must  be  an 
actual — not  a  hypothetical — transaction 
but  need  not  involve  only  prospective 
conduct  However,  a  request  will  not  be 
considered  unless  that  portion  of  the 
transaction  for  which  an  opinion  is 
jought  involves  only  prospective 
conduct.  An  executed  contract  is  not  a 
prerequisite  and.  in  most— if  not  all—' 
instances,  an  opinion  request  should  be 
made  prior  to  the  requestor's 
commitment  to  proceed  with  a 
transaction. 
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9  80.4    Itwer  or  domMMc  concern. 

The  request  must  be  submitted  by  an 
issuer  or  domestic  concern  within  the 
meaning  of  15  U.S.C.  78dd-l  and  78dd-2. 
respectively,  that  is  also  a  party  to  the 
transaction  which  is  the  subject  of  the 
request. 


§80.5    Affected  parties. 

An  FCPA  opinion  shall  have  no 
application  to  any  party  which  does  not 
join  in  the  request  for  the  opinion. 

§  80.6    General  requlretnents. 

Each  request  shall  be  specific  and 
must  be  accompanied  by  all  relevant 
and  material  information  bearing  on  the 
conduct  for  which  an  FCPA  Opinion  is 
requested  and  on  the  circumstances  of 
the  prospective  conduct,  including 
background  information,  complete 
copies  of  all  operative  documents,  and 
detailed  statements  of  all  collateral  or 
oral  understandings,  if  any.  The 
requesting  issuer  or  domestic  concern  is 
under  an  affirmative  obligation  to  make 
full  and  true  disclosure  with  respect  to 
the  conduct  for  which  an  opinion  is 
requested.  Each  request  on  behalf  of 
requesting  issuer  or  corporate  domestic 
concern  must  be  signed  by  an 
appropriate  senior  officer  with 
operational  responsibility  for  the 
conduct  that  is  the  subject  of  the  request 
and  who  has  been  designated  by  the 
requestor's  chief  executive  officer  to 
sign  the  opinion  request.  In  appropriate 
cases,  the  Department  of  justice  may 
require  the  chief  executive  officer  of 
each  requesting  issuer  or  corporate 
domestic  concern  to  sign  the  request.  All 
requests  of  other  domestic  concerns 
must  also  be  signed.  The  person  signing 
the  request  must  certify  that  it  contains 
a  true,  correct  and  complete  disclosure 
with  respect  to  the  proposed  conduct 
and  the  circumstances  of  the  conduct. 

S  80.7   Additional  infofmaUon. 

If  an  issuer's  or  domestic  concern's 
submission  does  not  contain  all  of  the 
information  required  by  S  80.6,  the 
Department  of  justice  may  request 
whatever  additional  information  or 
documents  it  deems  necessary  to  review 
the  matter.  The  Department  must  do  so 
within  30  days  of  receipt  of  the  opinion 
request,  or,  in  the  case  of  an  incomplete 
response  to  a  previous  request  for 
additional  information,  within  30  days  of 
receipt  of  such  response.  Each  issuer  or 
'domestic  concern  requesting  an  FCPA 
Opinion  must  promptly  provide  the 
information  requested.  A  request  will 
not  be  deemed  complete  until  the 
Department  of  justice  receives  such 
additional  information.  Such  additional 
information,  if  furnished  orally,  shall  be 
promptly  confirmed  in  writing,  signed  by 


the  same  person  or  officer  who  si^ed 
the  initial  request  and  certified  by  this 
person  or  officer  to  be  a  true,  correct 
and  complete  disclosure  of  the 
requested  information.  In  connection 
with  any  request  for  an  FCPA  Opinion, 
the  Department  of  justice  may  conduct 
whatever  independent  investigation  it 
believes  appropriate. 

§  80.8    Attorney  General  opinion. 

The  Attorney  General  or  his  designate 
shall,  within  30  days  after  receiving  a 
request  that  complies  with  the  foregoing 
procedure,  respond  to  the  request  by 
issuing  an  opinion  that  states  whether 
the  prospective  conduct,  would,  for 
purposes  of  the  Department  of  Justice's 
present  enforcement  policy,  violate  15 
U.S.C.  78dd-l  and  78dd-2.  The 
Department  of  Justice  may  also  take 
such  other  positions  or  action  as  it 
considers  appropriate.  Should  the 
Department  request  additional 
information,  the  Department's  response 
shall  be  made  within  30  days  after 
receipt  of  such  additional  information. 

§80.9    No  oral  opinion. 

No  oral  clearance,  release  or  other 
statement  purporting  to  limit  the 
enforcement  discretion  of  the 
Department  of  Justice  may  be  given.  The 
requesting  issuer  or  domestic  concern 
may  rely  only  upon  a  written  FCPA 
Opinion  letter  signed  by  the  Attorney 
General  or  his  designate. 

§  80.10    Rebuttable  presumption. 

In  any  action  brought  under  the 
applicable  provisions  of  15  U.S.C.  78dd- 
1  and  78dd-2,  there  shall  be  a  rebuttable 
presumption  that  a  requestor's  conduct 
which  is  specified  in  a  request,  and  for 
which  the  Attorney  General  has  issued 
an  opinion  that  such  conduct  is  in 
conformity  with  the  Department's 
present  enforcement  policy,  is  in 
compliance  with  those  provisions  of  the 
FCPA.  Such  a  presumption  may  be 
rebutted  by  a  preponderance  of  the 
evidence.  In  considering  the 
presumption,  a  court,  in  accordance  with 
the  statute,  shall  weigh  all  relevant 
factors,  including  but  not  limited  to 
whether  information  submitted  to  the 
Attorney  General  was  accurate  and 
complete  and  whether  the  activity  was* 
within  the  scope  of  the  conduct 
specified  in  any  request  received  by  the 
Attorney  General. 

§80.11    Effect  of  FCPA  Opinioa 

Except  as  specified  in  §  80.10,  an 
FCPA  Opinion  will  not  bind  or  obligate 
any  agency  other  than  the  Department 
of  justice.  It  will  not  affect  the 
requesting  issuer's  or  domestic 
concern's  obligations  to  any  other 


agency,  or  under  any  statutory  or 
regulatory  provision  other  than  those 
specifically  cited  in  the  particular  FCPA 
Opinion. 

§80.12   Accounting  requirements. 

Neither  the  submission  of  a  request 
for  an  FCPA  Opinion,  its  pendency,  nor 
the  issuance  of  an  FCPA  Opinion,  shall 
in  any  way  alter  the  responsibihty  of  an 
issuer  to  comply  with  the  accounting 
requirements  of  15  U.S.C  78m(b)  (2]  and 
(3). 

§80.13    Scope  of  FCPA  Opinioa 

An  FCPA  Opinion  will  state  only  the 
Attorney  General's  opinion  as  to 
whether  the  prospective  conduct  would 
violate  the  Department's  present    . 
enforcement  policy  under  15  U.S.C. 
78dd-l  and  78dd-Z.  If  the  conduct  for 
which  an  FCPA  Opinion  is  requested  is 
subject  to  approval  by  any  other  agency, 
such  FCPA  Opinion  shall  in  nor  way  be 
taken  to  indicate  the  Department  of 
Justice's  views  on  the  legal  or  factual 
issues  that  may  be  raised  before  that 
agency,  or  in  an  appeal  from  the 
agency's  decision. 

§80.14    Disclosure. 

(a)  Any  dociunent  or  other  material 
which  is  provided  to.  received  by.  or 
prepared  in  the  Department  of  justice  or 
any  other  department  or  agency  of  the 
United  States  in  connection  with  a 
request  by  an  issuer  or  domestic 
concern  under  the  foregoing  procedure 
shall  be  exempt  from  disclosure  under  5 
U.S.C.  552  and  shall  not.  except  with  the 
consent  of  the  issuer  or  domestic 
concern,  be  made  publicly  available, 
regardless  of  whether  the  Attorney 
General  responds  to  such  a  request  or 
the  issuer  or  domestic  concern 
withdraws  such  request  before  receiving 
a  response. 

(b)  Nothing  contained  in  paragraph  (a) 
of  this  section  shall  limit  the  Department 
of  justice's  right  to  issue,  at  its 
discretion,  a  release  describing  the 
identity  of  the  requesting  issuer  or 
domestic  concern,  the  identify  of  the 
foreign  country  in  which  the  proposed 
conduct  is  to  take  place,  the  general 
nature  and  circumstances  of  the 
proposed  conduct  and  the  action  taken 
by  the  Department  of  Justice  in  response 
to  the  FCPA  Opinion  request  Such 
release  shall  not  disclose  either  the     '' 
identity  of  any  foreign  sales  agents  or 
other  types  of  identifying  information. 
The  Department  of  justice  shall  index 
such  releases  and  place  them  in  a  Hie 
available  to  the  pubUc  upon  request. 

(c)  A  requestor  may  request  that  the 
release  not  disclose  proprietary 
information. 


UMI 
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980.15  WNhdrmraL 

A  request  submitted  under  the 
foregoing  procedure  may  be  withdrawn 
prior  to  the  time  the  Attorney  General 
issues  an  opinion  in  response  to  such 
request.  Any  request  so  withdrawn  shall 
have  no  force  or  effect.  The  Department 
of  Justice  reserves  the  right  to  retain  any 
FCPA  Opinion  request,  documents  and 
information  submitted  to  it' under  this 
procedure  or  otherwise  and  to  use  them 
for  any  governmental  purposes,  subject 
to  the  restrictions  on  disclosures  in 
§  80.14. 

980.16  Additional rtquMts. 
Additional  requests  for  FCPA 

Opinions  may  be  filed  with  the  Attorney 
General  under  the  foregoing  procedure 
regarding  other  prospective  conduct  that 
is  beyond  the  scope  of  conduct  speciHed 
in  previous  requests. 

Dated:  December  28, 1991. 
William  P.  BaiT, 
Attorney  General. 
|FR  Doc.  92-404  Filed  1-8-92;  8:45  am] 

BNXMQ  COOE  441»41-lt 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  206 
RIN  1010-AB29 

Amendment  of  Valuation  Benchmarlcs 
in  Gas  Regulations 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior.  1 

action:  Proposed  rule;  extension  of 
public  comment  period. 

summary:  The  Minerals  Management 
Service  (MMS)  hereby  gives  notice  that 
it  is  extending  the  public  comment 
period  on  the  proposed  rule  published  in 
the  Federal  Register  on  December  12, 
1991,  (56  FR  64724).  In  response  to 
requests  for  additional  time,  MMS  will 
extend  the  comment  period  from 
January  13, 1992,  to  February  14, 1992. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1992. 
ADDRESSES:  Written  comments  may  be 
mailed  to  the  Minerals  Management 
Service,  Royalty  Management  Program, 
Rules  and  Procedures  Branch,  Denver 
Federal  Center,  Building  85,  P.O.  Box 
25165,  Mail  Stop  3910,  Denver,  Colorado 
80225-0165,  Attention:  Dennis  C. 
Whitcomb. 

FOR  RMTHER  INFORMATION  CONTACT: 
Dennis  C.  Whitcomb,  Chief,  Rules  and 


Procedures  Branch,  at  (303)  231-3432  or 
FTS  328-3432. 

Dated:  January  3. 1992. 
Donald  T.  Sanl. 

Acting  Associate  Director  for  Royalty 
Management. 

|FR  Doc.  92-456  Filed  1-8-92;  8:45  am] 

MLUNQ  COM  4310-in-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  2900-AF12 

Veterans  Education;  Changing 
Programs  of  Education 

AOENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Proposed  regulations. 


:  The  Department  of  Veterans 
Affairs  Nurse  Pay  Act  of  1990  contains  a 
section  which  affects  most  of  the 
educational  programs  VA  (Department 
of  Veterans  Affairs)  administers.  The 
section  revises  the  rules  for  determining 
whether  an  individual  can  change 
programs  of  education.  This  proposal 
will  acquaint  the  public  with  the  way  in 
which  VA  intends  to  implement  this 
provision  of  law  with  regard  to  the 
Survivors'  and  Dependents'  Educational 
Assistance  program  and  the 
Montgomery  GI  Bill-Active  Duty. 
DATES:  Comments  must  be  received  on 
or  before  February  10, 1992.  Comments 
will  be  available  for  public  inspection 
until  February  20, 1992.  VA  intends  to 
make  these  amended  regulations,  like 
the  section  of  law  they  implement 
effective  June  1, 1991. 
ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington,  DC' 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
170  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
February  20, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

June  C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration. 
Education  Service,  Veterans  Benefits 
Administration,  (202)  233-2092. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Veterans  Affairs  Nurse 
Pay  Act  (Pub.  L 101-366)  liberalizes  the 
rules  for  determining  whether  a  veteran 
or  eligible  person  can  change  a  program 
of  education.  It  is  applicable  to  all 


changes  of  program  which  occur  after 
May  31, 1991.  Tliis  proposal  implements 
that  change  in  law  for  two  of  the 
educational  programs  VA  administers. 

VA  will  implement  this  statutory 
change  by  applying  the  procedures  now 
used  to  determine  whether  a  veteran's 
second  change  of  program  may  be 
approved  to  the  second  change  and  all 
subsequent  changes  of  program  made 
after  May  31. 1991.  Thus,  approval  of 
changes  after  a  second  program  change 
will  not  be  limited  to  cases  in  which  the 
change  is  necessitated  by  reasons 
beyond  the  individual's  control.  Under 
these  procedures  counseling  is  available 
for  those  who  wish  it. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defmed  by  E.0. 12291, 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b).  the  amended 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyser  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  these  regulations  are  64.117 
and  64.124. 

List  of  SubjecU  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs — education,  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 
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Approved:  Oecember  16. 1991. 
Edwud  |.  Oenvittski, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  21,  subparts  D 
and  K  are  amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABIUTATION  AND  EDUCATION 

Subpart  0— Administration  of 
Educational  Benefits;  38  U^C. 
Chapters  34, 35,  and  36 

1.  The  authority  citation  for  part  21. 
subpart  D  continues  to  read  as  follows: 

Authority:  72  Stat.  1114;  38  U.S.C  210 

2.  In  S  21.4234.  paragraph  (d)(4]  and  its 
authority  citation  are  added  to  read  as 
follows: 


S  21.4234    Ctwng*  of  program. 


(d)  Other  changes  of  program. 


(4)  Notwithstanding  any  provision  of 
any  other  paragraph  of  this  section,  if  a 
third  or  subsequent  change  of  program 
occurs  after  May  31, 1991,  VA  will  apply 
only  the  applicable  provisions  of 
paragraph  (d)(2]  of  this  section.  If  the 
applicable  provisions  of  paragraph  (d)(2) 
of  this  section  are  met,  VA  will  approve 
the  change  of  program.  VA  will  not 
apply  any  of  the  provisions  of  paragraph 
(d)(3)  of  this  section  in  determining 
whether  the  change  of  program  should 
be  approved.  I 

Authority:  38  U.S.C.  chapter  30.  Pub.  L 
98-525:  38  U.S.C.  210(c) 

3.  The  authority  citation  for  part  21. 
subpart  K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  chapter  30.  Pub.  L  98  - 
525;  38  U.S.C  210(c) 

4.  Section  21.7114  and  its  authority 
citation  are  revised  to  read  as  follows: 

9  21.71 14.    Chang*  of  program. 

In  determining  whether  a  veteran  or 
servicemember  may  change  his  or  her 
program  of  education  under  38  U.S.C.  ch. 
30,  VA  will  apply  the  provisions  of 
S  21.4234  of  this  part.  VA  will  not 
consider  programs  of  education  a 
veteran  or  servicemember  may  have 
pursued  under  38  U.S.C.  ch.  34  or  36 
before  January  1, 1990,  if  he  or  she 
wishes  to  change  programs  of  education 
under  38  U.S.C.  ch.  30. 

(Authority:  38  MJ&JC  3034. 3601;  Pub.  L  96  - 
525,  Pub.  L  101-366)  (June  1. 1991] 

JFR  Doc.  92-473  Filed  1-8-92;  8:45  am] 


UMI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  91-363.  RH-78771 

Television  Broadcasting  Services; 
Springdaie,  AR 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Total  Life  Community 
Educational  Foundation,  seeking  the 
allotment  of  UHF  television  Channel  57 
to  Springdaie.  Arkansas,  as  that 
community's  first  local  television 
broadcast  service.  Coordinates  used  for 
this  proposal  are  36-11-00  and  94-08-18. 

Although  the  Commission  has 
imposed  a  temporary  freeze  on  new 
television  allotments  in  specified 
metropolitan  areas  pending  the  outcome 
of  an  inquiry  into  the  use  of  advanced 
television  systems  in  broadcasting,  this 
proposal  is  not  affected  thereby.  (See 
Order.  Advanced  Television  Systems 
and  Their  Impact  on  Existing  Television 
Broadcast  Service,  52  FR  28346.  July  29. 
1987.) 

DATES:  Comments  must  be  filed  on  or 
before  February  27. 1992.  and  reply 
comments  on  or  before  March  13, 1992. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC.  interested 
parties  should  serve  the  petitioner's 
counsel  as  follows:  Ashton  R.  Hardy, 
Bradford  D.  Carey  and  Craig  E.  Frosch, 
Esqs..  Walker,  Bordelon.  Hamlin. 
Theriot  and  Hardy.  701  South  Peters 
Street.  New  Orleans.  LA  70130. 

FOR  FURTHER  INFORMATION  CONTACr 

Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMBITARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-363  adopted  December  19. 1991.  and 
released  January  6, 1992.  The  fidl  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422. 1714  2l8t  St. 
NW.,  Washington,  DC  20036 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjecto  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission.     . 
Micliael  C.  Ruger, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

[FR  Doc;  92-649  Filed  1-8-92;  8:45  am] 

MLUN6  CODE  C71>-01-M 


47  CFR  Part  73 

[MM  Docicet  Na  91-361,  RM-7502] 

Radio  Broadcasting  Services;  Houma 
and  Chalmette,  lA 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Guaranty 
Broadcasting  Corporation,  licensee  of 
Station  KCIL(FM),  Channel  298C1, 
Houma,  Louisiana,  seeking  the 
reallotment  of  Channel  296C1  to 
Chalmette,  Louisiana,  and  modification 
of  Guaranty's  Ucense  to  specify 
Chalmette  as  the  station's  community  of 
license.  Guaranty  also  proposes  the 
allotment  of  Channel  296A  to  Houma. 
Louisiana.  The  petitioner  is  requested  to 
provide  additional  information 
regarding  the  public  interests  benefits  of 
its  proposals.  See  Supplementary 
Information,  infra. 

DATES:  Comments  must  be  filed  on  or 
before  February  27. 1992,  and  reply     ' 
comments  on  or  before  March  13, 1992. 
ADORCSSES:  Federal  Communications ' 
Conunission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  foUowK  Carl  R.  Ramey,  Esq.,  Wiley. 
Rein  A  Fielding.  1776  K  Street.  NW., 
Washington,  DC  20006  (Counsel  for 
petitioner). 
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RM  niRTHEil  WFOMMTKM  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLOMlllTSnv  IMTOHHaTIDIl;  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-361,  adopted  December  19, 1991,  and 
released  January  6, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230],  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422, 1714  2l8t  Street, 
NW.,  Washington,  DC  20036. 

Channel  298C1  can  be  allotted  to 
'  Chalmette  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.1  kilometers  (3.8  miles) 
west  to  accommodate  petitioner's 
desired  transmitter  site.  Channel  296A 
can  be  allotted  to  Houma  with  a  site 
restriction  of  11.9  kilometers  (7.4  miles) 
south  to  avoid  a  short-spacing  to  Station 
WHMD(FM),  Channel  296A,  Hammond. 
Louisiana.  "The  coordinates  for  Channel 
298C1  at  Chalmette  are  29-55-11  and  90- 
01-29.  The  coordinates  for  Channel  296A 
at  Houma  are  29-29-30  and  90-44-26.  In 
accordance  with  §  1.420(i)  of  the 
Commission's  Roles,  we  will  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  298C1  at  Chalmette  or 
require  Guaranty  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  CommissicMi 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  w^ich  involve  channel  allotments. 
See  47  CFR  1.1204(b)  tot  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  Hling 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubiecU  i"  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Rugsr, 

Assistant  ChJef.  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
(FR  Doc.  92-544  Filed  l-»-«2: 0:45  am] 
BiujNa  COK  •n>«Mi 


47CFRPwt73 
(MMDockalllo.«1-364,JHI-77n]     ' 

Radio  Broadcasting  Senricat; 
Naatawtadox,  VA 

AQENCV:  Federal  Commimications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Tobacco 
Country  Radio,  Inc.,  seeking  the 
allotment  of  Channel  2S0A  to 
Nassawadox,  Virginia,  as  the 
community's  first  local  PM  service. 
Channel  250A  can  be  allotted  to 
Nassawadox  without  the  imposition  of  a 
site  restriction.  The  coordinates  for 
Channel  2S0A  at  Nassawadox  are  North 
Latitude  37-28-24  and  West  Longitude 
75-51-30. 

DATW:  Comments  must  be  filed  on  or 
before  February  27, 1992,  and  reply 
comments  on  or  before  March  13, 1992. 
AODNCSSES.  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filmg  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  cotmsel  or  consultant, 
as  follows;  Stuart  A.  ^orenstein,  Esq., 
Lowenthal,  Landau.  Fischer,  Ziegler  ft 
Bring,  P.C..  250  Park  Avenue,  New  York, 
New  York  10177  (Counsel  for  petitioner). 
roa  niimnR  mponmation  contact: 
Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INTORMATKNH:  This  iS  a 

synopsis  of  the  Coihmission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-364.  adopted  December  20, 1991,  and 
released  January  6, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hou^  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  2l8t  Street, 
NW.,  Washington,  DC  20038. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 


List  Of  Subjectsin  «7CFKPart  73 

Radio  broadcasting. 
Federal  Communications  Comminion. 
Miciiael  C.  Rugsr. 

Assistant  Chief.  Allocations  Branch,  Polic} 
and  Hales  Division.  Mass  Media  Bureau. 
IFR  Doc.  92-547  Piled  l-fr-Q2: 8:45  am] 

MLUNO  coot  STIS-OI-M 


47CFRPart7t 

IMM  DockalNa  U-^eZ,  RII-ZS7SJ 

Radio  Broadcasting  Sarvieas; 
Jourdanton,  TX  ' 

AQENCV:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Seventh  Day 
Christian  Group  requesting  the 
allotment  of  Channel  239A  to 
Jourdanton,  Texas.  Channel  239A  can  be 
allotted  to  Jourdanton,  Texas,  without 
the  imposition  of  a  site  restriction.  The 
coordinates  for  Channel  230A  at 
Jourdanton  are  26-54-48  and  98-32-36. 
Mexican  concurrence  will  be  requested 
for  this  proposal. 

DATES:  Comments  must  be  filed  on  or 
before  February  27. 1992.  and  reply 
comments  on  or  before  March  13, 1992. 

ADORES8CS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lae  J.  Peltzman,  Esq.,  Baraff, 
Koemer.  Olender  &  Hochberg,  P.C.,  6335 
Wisconsin  Avenue,  NW..  suite  300. 
Washington,  DC  20015-2003  (Counsel  for 
petitioner). 

FOR  FURTHER  RWMMATION  CONTACT 

Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPtCMENTARY  INFORMATION:  lliis  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-362,  adopted  December  19, 1991,  and 
released  January  6, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Downtown  Copy 
Center,  (202)  452-1422, 1714  2l8t  Street. 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 
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Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contacts- 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1,415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting.  | 

Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  92-545  Filed  1-8-92;  8:45  am] 

MLUNQ  COOE  (71241^ 


47  CFR  Part  73 


[MM  Docket  No.  91-272;  RM-7326] 

Radio  Broadcasting  Services;  Trinity, 
TX 

AOENCY:  Federal  Communications 
Commission. 

ACTKM:  Proposed  rule;  dismissal  of. 

SUMMARY:  This  document  dismisses  the 
petition  of  Roy  E  Henderson,  d/b/a 
Trinity  Broadcasting  Company, 
proposing  the  allotment  of  Charmel  251A 
to  Trinity.  Texas,  at  petitioner's  request. 
SeC^  FR  50305.  October  4, 1991.  With 
this  action,  this  proceeding  ia 
terminated. 

DATES:  This  dismissal  of  proposed  rule 
is  effective  February  20. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-272. 
adopted  December  19, 1991,  and 
released  January  6. 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  2lst  Street, 
NW..  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


U  Ml 


Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief.  Allocations  Branch  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  92-546  Filed  1-8-92:  8:45  am] 

BILLING  COOE  6712-01-H 

47  CFR  Part  76 

[MM  Docket  No.  82-434;  FCC  91-405] 

Networic-Cable  Cross-Ownership  Rule 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  in  this 
second  further  notice  of  proposed 
rulemaking  invites  further  comment  on 
its  proposal  to  eliminate  S  76.501(a)(1)  of 
the  Commission's  rules,  which  prohibits 
common  ownership  of  cable  television 
systems  and  national  television 
networks. 

DATES:  Comments  are  due  on  or  before 
March  2, 1992,  and  reply  comments  are 
due  on  or  before  March  17. 1992. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Coltharp.  Policy  and  Rules 
Division,  Mass  Media  Bureau,  (202)  632- 
6302. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  second 
further  notice  of  proposed  rulemaking  in 
MM  Docket  No.  82-434  adopted 
December  12, 1991,  and  released 
December  30. 1991.  The  complete  text  of 
this  second  further  notice  of  proposed 
rulemaking  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
230),  1919  M  Street,  NW.,  Washington, 
DC,  and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1114  21st  Street,  NW.,  Washington.  DC. 

Synopsis  of  Second  Further  Notice  of 
Proposed  Rule  Making 

1.  By  this  second  further  notice  of 
proposed  rulemaking  ["Second 
FNPRM"),  the  Commission  invites 
further  comment  on  its  proposal  to 
eliminate  fi  76.501(a)(1)  of  the 
Commission  rules,  which  prohibits 
common  ownership  of  cable  television 
systems  and  national  television 
networks  (the  "network-cable  cross- 
ownership  rule").  In  light  of  the 
significant  changes  in  the  video 
marketplace  since  the  most  recent 
comments  in  this  docket  were  submitted 
in  1988,  the  Commission  believes  it  is 
useful  to  revisit  this  proceeding  and 
update  its  record.  These  changes,  which 


were  closely  examined  in  a  recent  FCC 
Office  of  Plans  and  Policy  Working 
Paper,  Broadcast  Television  in  a 
Multichannel  Marketplace,  include  a 
continued  decline  in  the  broadcast 
networks'  audiences  and  financial  base, 
as  well  as  the  emergence  of  cable 
television  as  a  more  substantial 
competitive  force  in  the  video 
marketplace. 

2.  Through  this  second  FNPRM.  the 
Commission  seeks  to  update  the  record 
on  whether  it  may  safely  eliminate  its 
network-cable  cross-ownership  rule  and 
whether  its  repeal  would  promote 
increased  efficiencies  and  benefits  to 
the  public.  We  recognize  that  parties 
commenting  on  the  prior  notices  have 
raised  serious  questions  regarding  the 
impact  of  repeal  on  diversity  and 
competition  in  the  video  marketplace. 
As  a  result,  we  believe  that  we  should 
carefully  consider  these  concerns  to 
assess  their  legitimacy  and  to  determine 
whether  minimally  intrusive  regulatory 
safeguards  are  warranted  to  alleviate 
them  if  we  decide  to  relax  or  repeal  the 
rule.  In  this  regard,  we  seek  comment  on 
certain  alternative  proposals  aimed  at 
addressing  these  concerns,  and  we  also 
invite  parties  to  propose  any  other 
safeguards  or  modification  that  they 
consider  appropriate. 

3.  When  adopting  the  network-cable 
cross-ownership  rule  in  1970,  the 
Commission  expressed  its  coficem  that 
the  networks,  if  permitted  to  own  cable 
systems  at  this  critical  stage  of  their 
development,  could  potentially  thwart 
the  industry's  growth  and  inliibit 
competition,  llie  Commission  also 
stated  that  "the  networks  already  have 
a  predominant  position  nationwide 
through  their  affiliated  stations  in  all 
markets,  their  control  over  network 
programming  presented  in  prime  time, 
and  their  share  of  the  national  television 
audience."  Although  the  Commission 
did  not  elaborate  further  on  this  rule's 
rationale,  its  policy  concerns  were 
illuminated  in  its  discussion  of  the 
broadcast-cable  cross-ownership  rule, 
which  was  simultaneously  adopted  and 
prohibits  common  ownership  of  local 
television  stations  and  cable  systems 
that  serve  the  same  area.  This 
discussion  suggests  that  the  principal 
concerns  underlying  the  network-cable 
rule  were  that:  (1)  the  networks  could 
restrict  the  amount  of  competing 
programming  supplied  by  their  cable 
television  systems  due  to  their  incentive 
to  maximize  the  audience  for  their  own 
network  programming;  (2)  cable  systems 
owned  by  a  network  could  refuse  to 
carry  the  programming  of  rival 
networks,  thus  hindering  the 
development  of  new  cable  networks  as 
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well  as  limiting  network  competition 
nationwide;  and  (3]  cable  ownership 
could  enhance  the  networks'  dominance 
as  suppliers  of  television  programming, 
thus  limiting  the  diversity  of  voices  in 
the  video  marketplace. 

4.  Beginning  in  1980,  several  studies 
questioned  the  necessity  of  the  network- 
cable  cross-ownership  rule  and 
emphasized  the  increasingly  competitive 
nature  of  the  video  marketplace.  We 
cited  these  studies  in  our  first  notice,  91 
FCC  2d  76  (1982)  47  FR  39212,  September 
7, 1982,  issued  in  1982,  that  proposed  to 
eliminate  the  cross-ownership  rule  in 
light  of  the  growth  of  the  video 
marketplace  and  the  development  of 
cable  television  services.  In  1988.  we 
issued  a  further  notice.  3  FCC  Red  5283 
(1988)  53  FR  36080,  September  16,  ia8& 
to  solicit  additional  comment  on  our 
proposal  to  ebminate  the  rule.  Given  the 
time  elapsed  since  the  notice,  we 
allowed  interested  parties  to  comment 
on  any  intervening  developments  or 
circumstances  that  might  affect  our 
evaluation  of  the  network-cable  cross- 
ownership  rule.  In  particular,  we  noted  a 
report  by  the  National 
Telecommunications  and  Information 
•Administration,  which  concluded  that 

broadcast  television  networks  should 
not  be  prohibited  from  owning  local 
cable  systems.  The  further  notice  also 
observed  that  significant  statutory  or 
regulatory  changes  may  have  altered  the 
nature  of  competition  between  the  cable 
and  broadcasting  industries,  including 
the  adoption  of  die  1984  Cable  Act.  the 
elimination  of  o\tt  "must  carry"  rules, 
and  the  reimposition  of  our  syndicated 
exclusivity  rules.  Accordingly,  we 
sought  specific  comment  on  whether  the 
opportunity  for  networks  to  own  cable 
systems  in  markets  containing  their 
affiliated  stations  might  adversely 
influence  negotiations  for  affiliation 
contracts.  Considering  the  absence  of 
must  carry,  we  also  asked  whether  a 
network  that  affiliates  with  a  local 
station  while  owning  a  cable  system  in 
the  same  market  could  undermine  the 
competitive  position  of  other  broadcast 
facilities  in  that  market. 

5.  In  response  to  continuing 
fundamental  changes  within  the  video 
marketplace,  we  found  that  it  is  now 
useful  to  revisit  the  issue  of  whether 
eliminating  the  network-cable  cross- 
ownership  rule  would  enhance  networic 
efficiency  and  generate  public  benefits. 
However,  we  also  recognize  that  a 
number  of  commenters  responding  to 
our  prior  Notices  have  expressed 
concerns  that  repealing  the  current 
restriction  could  -undermine  competition 
and  diversity  in  local  md  national  video 
markets.  Therefore,  wc  seek  to  explore 


those  concerns  in  this  proceeding  to 
assess  their  validity,  to  analyze  whether 
they  could  be  satisfactorily  addressed 
through  imposing  minimally  intrusive 
regulatory  safeguards,  and  to  determine 
whether  the  record  supports  relaxing  the 
rule. 

6.  We  ask  commenters  first  to  address 
whether,  in  light  of  the  significant 
changes  within  the  video  marketplace, 
the  network-cable  cross-ownership  rule 
should  be  eliminated,  fai  this  regard,  we 
not$  that  the  near  complete  dominance 
of  the  three  broadcast  networks,  which 
existed  when  the  rule  was  adopted  and 
persisted  for  many  years,  has  clearly 
diminished  and  left  the  networks  with 
the  need  to  adapt  to  a  changing 
economic  and  competitive  environment. 
According  to  the  recent  Office  of  Plans  - 
and  Policy  Working  Paper,  the  reduction 
in  advertising  revenue  as  the  traditional 
base  of  economic  support  will  force  the 
networks  either  to  reduce  their  costs 
and  "downsize"  their  operations,  or  to 
develop  Supplementary  revenue 
streams.  One  potential  means  of  both 
reducing  costs  and  increasing  revenues 
would  be  for  the  networks  to  enter  the 
cable  television  industry,  particularly 
given  their  experiem^  and  expertise  in 
selling  national  advertising,  acquiring 
and  distributing  programming,  producing 
news  programming,  and  working  with  a 
diverse  group  of  local  affiliates. 
Moreover,  allowing  the  networks  into 
cable  television  would  enable  them  to 
take  advantage  of  the  benefits  from 
vertical  integration  into  cable  system 
ownership  and  television  programming 
services,  as  cietailed  in  oat  )uly  1990 
Report  to  Congress,  5  FCC  Red  496Z 
(1990),  on  the  status  of  competition  in 
the  cable  industry.  We  also  note  that  the 
increased  revenues  that  may  flow  from 
network  entry  into  cable  system 
ownership  could  also  benefit  cable 
subscribers,  affiliate  stations  that 
depend  on  a  network's  programming 
and  economic  resources,  as  well  as 
independent  stations  that  rely  upon  a 
diversity  of  off-network  syndicated 
programming.  We  stress  that  any  repeal 
of  the  network  cable  cross-ownership 
restriction  would  not  be  designed  to 
provide  an  artificial  boost  to  the 
networic's  competitive  position.  Rather, 
in  light  of  their  fundamental  support  to 
the  free,  over-the-air  broadcast  system, 
we  seek  to  remove  undue  barriers  to  the 
networic's  conttnoed  competitive 
vitality. 

7.  Second,  we  note  that  some  parties 
have  raised  valid  concerns  that  network 
ownership  of  cable  systems — or  cable 
ownership  of  networks — may  harm 
competition  and  diversity  in  local  and 
national  maticerts.  These  parties  also 


raise  a  variety  of  questions  pertaining  to 
the  possibility  that  networks  could 
bypass  or  discriminate  among  local 
affiliates  and  Independent  stations.  We 
seek  comment  on  the  merit  and 
significance  of  these  concerns  in  the 
current  video  maiiietplace.  To  the  extent 
that  the  updated  record  establishes  that 
these  or  other  concerns  may  warrant 
relaxing,  but  not  completely  repealing 
the  rule,  we  also  seek  comment  on 
several  c^rtions  that  woiiid  permit 
network  ownership  of  cable  systems 
subject  to  various  constraints.  These 
options  consist  of  allowing  networks  to 
own  cable  systems  in  "large"  or 
"competitive"  markets,  including  where 
second  competitive  cable  systems  exist. 
We  also  request  comment  on  the  merits 
of  options  that  would  allow  networks  to 
own  cable  systems  up  to  a  national 
subscriber  limit,  or  subject  to  must  carry 
and  discrimination  safeguards.  Parties 
may  consider  the  options  individually  or 
in  certain  combinations,  and  are  also 
encouraged  to  present  alternative 
suggestions.  Parties  may  also  wish  to 
weigh  the  extent  to  which  other  existing 
rules — such  as  the  broadcast-cable 
cross-ownership  rule  or  our  regulations 
limiting  network  control  over  their 
affiliates — might  ameUorate  these 
concerns. 

Initial  Regulatory  Flexibility  ADalysis 

8.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1960.  the  Commission 

finds: 

/.  Reason  for  Action 

llie  proptosals  under  consideration 
will  modify  or  eliminate  the  existing 
prohibition  on  cross-ownership  between 
cable  television  systems  and  national 
television  networks.  The  Cororoission 
believes  that,  in  its  current  form,  tMt 
prohitutioa  is  not  longer  necessary  in 
terms  of  its  original  purposes  and  that 
possible  cost  benefits  attributable  to 
cross-ownership  are  being  needlewly 
forgone  by  continuation  of  the  rule  in  its 
entirety. 

//.  Objectives 

The  obiective  of  diis  action  is  to 
eliminate  tmnecessary  regulation,  thus 
permitting  the  marke^lace  to  operate 
more  freely  and  efficiently.  In  particular, 
networks  may  benefit  by  their  ability  to 
own  cable  systems,  and  cable  systems 
may  benefit  through  being  owned  by 
networks. 

III.  Legal  Basia 

The  proposed  Rule  Making  action  is 
authorized  by  sections  1.  Z  3, 4(1)  and  (j). 
303,  307.  308,  309  and  403  of  the 
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Conununications  Act  of  1934.  as 
amended. 

IV.  Reporting.  Recordkeeping  and  Other 
Compliance  Requirements 

No  recording,  recordkeeping  or 
reporting  requirements  for  cable 
television  operators  are  involved. 
Depending  on  the  proposed  action, 
however,  it  may  eliminate  the  need  for 
possible  Commission  compliance 
actions  or  waiver  proceeding  related  to 
the  existing  rule. 

V.  Federal  Rules  Which  Overlap. 
Duplicate  or  Conflict  With  This  Rule 

-     None. 

VI.  Description.  Potential  Impact  and 
Number  of  Small  Entities  Affected 

The  proposals  under  consideration  are 
not  expected  to  have  a  significant 
impact  on  most  small  cable  systems. 
However,  to  the  extent  that  networks 
purchase  existing  small  cable  systems, 
the  systems  may  benefit  from  expertise 
of  the  network,  or  from  the  possible 
infusion  of  additional  capital  into  the 
cable  system.  To  the  extent  that 
networks  choose  to  purchase  large  cable 
systems  or  that  large  cable  systems 
choose  to  purchase  networks,  there 
should  be  little  or  no  direct  impact  on 
small  business  entities. 

VII.  Any  Significant  Alternatives 
Minimizing  Impact  on  Small  Entities 
and  Consistent  With  Stated  Objective 

Several  of  the  proposals  under 
consideration  minimize  the  impact  on 
small  entities. 

9.  The  Secretary  shall  cause  a  copy  of 
this  second  further  notice  of  proposed 
rulemaking,  including  the  initial 
regulatory  flexibility  analysis,  to  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  section  603(a)  of  the 
Regulatory  Flexibility  Act,  Public  Law 
No.  96-354.  94  Stat.  1164,  5  U.S.C. 
section  601  et  seq.  (1981). 

Ex  Parte  | 

10.  This  is  a  non-restricted  notice  and 
comment  rule-making  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  rules.  See 
generally  47  CFR  1.1202, 1.203,  and 
1.206(a). 

11.  Pursuant  to  applicable  procedures 
set  forth  in  55  1415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415 
and  1.419,  mterested  parties  may  Ble 
comments  on  or  before  March  2. 1992, 
and  reply  comments  on  or  before  March 
17, 1992.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 


plus  Hve  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  of  the  Federal  Communications 
Commission,  1919  M  Street.  NW., 
Washington,  DC  20554. 

12.  Authority  for  this  proposed  Rule 
Making  is  contained  in  sections  4(i)  and 
(j),  and  303  of  the  Communications  Act 
of  1934,  as  amended. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 

Oonna  R.  Searcy, 

Secretary. 

(PR  Doc.  92-54B  Filed  1-8-92;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  Na  74-09;  Notice  24] 
RIN  2127-AE28 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  Standard  213,  Child  Restraint 
Systems,  to  expand  the  deHnition  of  a 
built-in  child  restraint  system.  The 
current  definition  is  limited  to  child 
restraint  systems  installed  in  passenger 
cars.  The  effect  of  eliminating  the 
limitation  to  cars  would  be  to  apply  the 
standard's  dynamic  performance 
requirements  for  built-in  restraints  to  a 
greater  number  of  child  restraint 
systems.  Also,  the  agency  proposed  to 
amend  Standard  213's  application 
section  so  that  the  standard  applies  to 
motor  vehicles  that  are  manufactured 
with  a  built-in  restraint  system.  This 
proposed  amendment  would  make  the 
vehicle  manufacturer  responsible  for 
certifying  compliance  to  Standard  213. 
Finally,  in  response  to  a  petition  for 


rulemaking  from  Ford  Motor  Company, 
NHTSA  proposed  several  amendments 
to  simplify  the  standard's  labeling 
requirements  for  built-in  restraints. 

DATES:  Comments  on  this  notice  must  be 
received  by  the  agency  no  later  than 
March  9, 1992.  The  proposed  effective 
date  is  180  days  after  the  date  of 
publication  of  a  final  rule. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number 
and  be  submitted  in  writing  to:  Docket    - 
Section,  National  Highway  Traffic 
Safety  Administration,  room  5109, 400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Telephone:  (202)  366-5267.  Docket 
hours  are  9:30  a.m.  to  4  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  Hott,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  St.,  SW.,  Washington,  DC  20590. 
Telephone:  (202)  366-0247. 

SUPPLEMENTARY  INFORMATION:  This 
notice  proposes  to  amend  Standard  213, 
Child  Restraint  Systems,  to  expand  the 
definition  of  a  built-in  child  restraint 
system.  The  standard  defines  a  built-in 
child  restraint  system  as  "any  child 
restraint  system  that  is  an  integral  part 
of  a  passenger  car."  (S4)  The 
amendment  would  eliminate  the 
limitation  to  cars,  thus  applying  the 
standard's  dynamic  performance 
requirements  for  built-in  restraints  to  a 
greater  number  of  child  restraint 
systems.  Also,  the  agency  proposes  to 
amend  Standard  213's  application 
section  so  that  the  standard  applies  to 
motor  vehicles  that  are  manufactured 
with  a  built-in  restraint  system.  This 
proposed  amendment  would  make  the 
vehicle  manufacturer  responsible  for 
certifying  compliance  to  Standard  213. 
In  addition,  NHTSA  is  proposing  several 
amendments  to  simplify  the  standard's 
labeling  requirements  for  built-in 
restraints.  The  agency  is  proposing  the 
labeling  amendments  in  response  to  a 
petition  for  rulemaking  from  Ford  Motor 
Company. 

DeHnition  of  Built-in  Child  Restraint 
System 

NHTSA  proposes  to  amend  the 
definition  of  a  built-in  child  restraint 
system  in  two  ways.  First,  the  agency 
proposes  to  expand  the  definition  to 
include  child  restraint  systems  that  are 
integral  to  vehicles  other  than  passenger 
cars,  such  as  multipurpose  passenger 
vehicles  (MPV's).  "Those  restraints  are 
"child  restraint  systems"  under  S4  of 
Standard  213,  and  therefore  must 
comply  with  all  the  provisions  of  the 
standard  that  are  generally  applicable  to 
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"child  restraint  systems."  However, 
since  those  restraints  do  not  fall  within 
the  standard's  definitions  of  a  "built-in 
system"  or  an  "add-on"  system  (see  S4 
of  Standard  213],  the  restraints  are  not 
subject  to  Standard  213's  dynamic 
performance  requirements  that 
expressly  apply  to  either  add-on 
systems  or  built-in  systems. 

NHTSA  tentatively  concludes  that  the 
dynamic  performance  requirements 
should  apply  to  all  child  restraints  that 
are  built  into  a  motor  vehicle,  or 
designed  to  be  built  into  a  motor  vehicle, 
regardless  of  the  type  of  motor  vehicle 
involved.  Evaluating  the  performance  of 
a  child  restraint  in  a  dynamic  simulation 
of  a  vehicle  impact  provides  the  greatest 
assurance  that  the  restraint  will  protect 
a  child  in  an  actual  crash.  NHTSA 
further  believes  that  the  dynamic 
performance  requirements  for  built-in 
restraints  in  passenger  cars  are 
appropriate  for  built-in  restraints 
installed  in  other  vehicle  types. 
Accordingly,  NHTSA  is  proposing  to 
replace  the  term  "passenger  car"  with 
the  term  "motor  vehicle"  wherever  the 
former  term  appears  in  Standard  213*8 
specifications  for  built-in  systems. 

Second,  NHTSA  proposes  to  clarify 
the  definition  of  a  "built-in  child 
restraint  system"  to  make  it  clear  that 
the  definition  includes  both  restraints 
that  are  integral  parts  of  new  vehicles  as 
well  as  restraints  that  are  designed  to  be 
integral  parts  of  a  motor  vehicle,  such  as 
aftermarket  restraint  systems. 

NHTSA  believes  that  the  intact  of 
the  proposal  would  be  minimal.  Based 
on  correspondence  and  other  contacts 
with  manufacturers,  the  agency  believes 
that  the  manufacturers  whose  restraint 
systems  would  be  newly  included  in  the 
definition  of  a  "built-in  child  restraint 
system"  (as  a  result  of  today's  proposal) 
already  make  efforts  to  meet  Standard 
213*8  dynamic  performance 
requirements. 

Application 

NHTSA  also  proposes  to  amend  S3, 
Application,  of  Standard  213  to  convert 
the  standard  from  just  an  equipment 
standard  into  both  a  vehicle  standard 
and  an  equipment  standard.  S3  states: 
"This  standard  applies  to  child  restraint 
systems  for  use  in  motor  vehicles  and 
aircraft."  The  agency  proposes  that  S3 
be  amended  to  apply  the  standard  also 
to  passenger  cars,  multipurpose 
passenger  vehicles,  trucks  and  buses 
equipped  with  a  built-in  child  restraint 
system.  The  amendment  would  make 
the  vehicle  manufacturer  responsible  for 
certifying  compliance  with  Standard  213. 
The  practical  effect  of  this  amendment 
would  be  minimal,  since  the  vehicle 
manufacturer  is  already  responsible 


under  49  CFR  part  579,  Defect  and 
Noncompliance  Responsibility,  for 
recalling  the  vehicle  in  the  event  the 
restraint  it  installed  does  not  comply 
with  Standard  213  or  contains  a  safety- 
related  defect. 

Labeling  Requirements  for  Built-in 
Systems  (Ford  Petidon) 

This  notice  proposes  several  changes 
to  Standard  213*s  labeling  requirements 
for  built-in  child  restraint  systems.  Two 
of  those  changes  are  proposed  in 
response  to  a  petition  for  rulemaking 
from  Ford.  The  third  change  is  proposed 
to  better  inform  persons  installing  built- 
in  child  restraints  how  to  do  so  properly. 

Commenters  should  note  that  the 
structure  and  language  of  the 
amendments  proposed  loday  reflect  the 
standard's  labeling  requirements  as  they 
currentiy  are  ineffect.  Commenters 
should  note  also  that  in  February  and 
August  1991,  NHTSA  issued  separate 
NPRMs  that  contain  proposals  that 
would  make  changes  in  the  structure 
and  language  of  those  labeling 
requirements.  (See,  56  FR  6603;  56  FR 
38105)  Those  proposals  are  still  pending. 
If  the  amendments  proposed  by  the 
earlier  NTOMs  are  adopted,  any 
amendments  that  might  ultimately  be 
adopted  based  on  this  proposal  would 
have  to  be  modified  to  account  for  those 
changes. 

1.  Identifying  Information 

Ford  petitioned  NHTSA  to  remove  the 
requirement  in  S5.5.4  of  the  standard 
that  a  built-in  system  must  be  labeled 
with  the  information  specified  in  S5.5.5 
(a)  through  (d)  of  the  standard,  i.e.,  the 
restraint's  model  name  or  number, 
manufacturer's  name,  and  month,  year 
and  place  of  manufacture.  Ford  believed 
the  information  is  unnecessary  because 
"the  vehicle  manufacturer  who  installs 
the  seats  would  be  responsible  for  the 
design  and  service  of  the  vehicle, 
including  the  built-in  seat.*' 

Ford  also  requested  that  NHTSA 
remove  the  requirement  in  S5.6.2  that 
the  information  be  included  in  the 
vehicle  owner's  manual.  Ford  stated  that 
the  lack  of  a  need  for  the  requirement  is 
shown  by  the  absence  from  Standard 
213  of  any  comparable  requirement  for 
add-on  restraints.  (The  standard 
requires  only  that  the  information  be 
labeled  on  the  add-on  restraint.)  Ford 
also  stated  that  it  could  not  practicably 
print  the  date  of  manufacture  of  the 
restraint  system  in  the  vehicle  owner's 
manual.  The  petitioner  did  not  explain 
its  statement,  but  NHTSA  presumes  that 
Ford  believes  it  would  be  difficult  for 
the  owner's  manual  to  contain  the  date 
of  manufacture  of  the  child  restraint 
system  because  the  date  is  unique  to 


each  child  restraint  system,  while  the 
manuals  are  generally  printed  at  one 
time. 

NHTSA  has  decided  to  propose  the 
requested  changes  to  S5.5.4  and  S5.6.2 
for  factory-installed  built-in  child 
restraints.  "Factory-installed  built-in 
child  restraint"  would  be  defined  in  S4 
-of  the  standard  as  a  built-in  restraint 
system  that  was  installed  in  a  motor 
vehicle  at  the  time  of  its  delivery  to  a 
dealer  or  distributor  for  distribution.  The 
agency  has  tentatively  determined  that 
placing  the  information  required  by 
S5.5.5  (a)  through  (d)  is  unnecessary  for 
factory-installed  built-in  child  restraints 
because  the  motor  vehicle  manufacturer 
is  responsible  under  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  for 
recalling  and  remedying  any  vehicle 
whose  factory-installed  restraint 
contains  a  safety  defect  or  fails  to 
comply  with  any  applicable  Federal 
Motor  Vehicle  Safety  Standard.  Since 
the  vehicle  manufacturer  is  identified  on 
the  vehicle  certification  label  and 
elsewhere  in  the  vehicle,  neither  the 
manufacturer  nor  the  manufacturer  of 
the  built-in  child  restraint,  if  different 
from  the  vehicle  manufacturer,  need  be 
identified  for  the  benefit  of  the  owner  of 
such  a  vehicle  who  is  seeking  a  remedy 
of  a  defect  or  noncompliance  involving 
the  child  restraint. 

The  agency  requests  comments  on 
whether  the  information  of  S5.5.2  (a) 
through  (d)  and  S5.5.5  (a)  through  (d) 
should  continue  to  be  required  for  add- 
on restraints  and  built-in  restraints 
intended  for  used  vehicles,  in  the  event 
its  proposal  regarding  child  restraint 
registration  proposal  is  adopted.  In 
February  1991,  NHTSA  proposed  a  child 
restraint  regii^tration  requirement  to 
improve  the  dissemination  of  recall 
information  to  owners  of  add-on  and 
some  built-in  restraint  systems.  56  FR 
6603;  February  19, 1991.  Under  the 
proposal,  restraint  manufacturers  must 
provide  a  registration  card  with  each 
restraint  system  (excluding  built-in 
systems  installed  in  new  vehicles),  and 
keep  records  of  the  names  and 
addresses  of  persons  who  have  returned 
registration  information.  One  purpose  of 
the  proposal  is  to  aid  manufacturers  in 
informing  an  owner  that  the  restraint 
system  is  recalled.  NHTSA  notes  that 
the  information  labeled  on  the  restraint 
pursuant  to  Standard  No.  213  would 
allow  those  restraint  owners  whose 
names  and  addresses  are  not  known  to 
the  manufacturer  to  determine  if  their 
restraint  is  among  those  recalled. 

NHTSA  recognizes  that  as  a  practical 
matter,  today's  proposal  to  limit  labeling 
requirements  might  affect  only  a  few 
manufacturers  of  built-in  restraint  , 
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systems.  A  restraint  manufacturer  may 
have  to  label  all  restraints  with  the 
information  required  by  S5.5.5.  (a) 
through  (d)  unless  the  manufacturer  can 
identify  with  certainty  which  restraints 
become  factory-installed  built-in  child 
restraints. 

2.  Inadvertently  Required  Information 

Ford's  second  suggestion  was  that 
NHTSA  remove  S5.6.3  through  S5.8.6  of 
Standard  213,  which  describe  various 
statements  that  must  be  included  in  the 
printed  instructions  accompanying  each 
child  restraint  Ford  believed  that 
NHTSA  intended  to  remove  those 
paragraphs  in  a  1988  rulemaking,  but  did 
not  effectuate  the  intended  change  in  the 
rule. 

NHTSA  tentatively  agrees  with  Ford 
that  the  statements  of  S6.6.3  through 
S5.6.6  should  not  be  required  for  built-in 
restraint  systems.  It  appears  that  it  was 
inadvertent  that  the  standard  required 
the  statements  for  built-in  systems.  The 
statements  are  appropriate  for  add-on 
systems  (and  are  required  for  them  by 
S5.6.1.3  through  S5.&1.6].  but  as 
explained  below,  do  not  appear  relevant 
for  built-in  ones. 

55.6.3  states  that  the  instructions 
"shall  explain  the  primary  consequences 
of  [not]  following  the  warnings  required 
to  be  labeled  on  the  child  restraint 
system  in  accordance  with  S5.5.2  [g] 
through  (k]."  The  statement  is 
inappropriate  because  the  information 
of  5.5.2  (g]  through  (k]  are  required  to  be 
labeled  on  add-on  restraints,  not  built-in 
ones. 

55.6.4  states  that  "The  instructions  for 
each  car  bed  shall  explain  that  the  car 
bed  should  [be]  position[ed]  in  such  a 
way  that  the  child's  head  is  near  the 
center  of  the  vehicle."  The  statement  is 
inappropriate  for  a  built-in  system 
because,  once  installed,  the  position  of 
the  system  cannot  be  changed. 

55.6.5  states  that  the  instructions 
"shall  state  that  child  restraint  systems 
should  be  securely  belted  to  the  vehicle, 
even  when  they  are  not  occupied,  since 
in  a  crash  an  unsecured  child  restraint 
system  may  injure  other  occupants." 
The  statement  addresses  the  situation 
where  an  unsecured  add-on  restraint 
can  become  a  flying  missile  in  a  crash 
and  injure  other  vehicle  occupants. 
There  is  no  such  danger  for  a  built-in 
system. 

S5.e.6  states  "Each  child  restraint 
system  shall  have  a  location  on  the 
restraint  for  storing  the  mairafacturer's 
instructions."  This  requirement  appears 
to  be  inappropriate  for  restraints 
installed  by  the  vehicle  manufacturer  on 
a  new  vehicle  because  the  instructions 
for  these  systems  are  required  to  be 
"included  m  the  vehicle  owner's 


manual"  (S5.6.2].  It  is  unlikely  that  the 
vehicle  owner's  manual  would  be  stored 
on  the  restraint. 

However,  NHTSA  is  proposing  a 
storage  location  on  the  restraint  for 
built-in  systems  other  than  factory- 
installed  ones.  The  printed  instructions 
would  not  be  required  to  be  in  the 
vehicle  owner's  manual  under  today's 
proposal.  The  instructions  would  be 
provided  separately,  with  the  restraint. 
In  those  cases,  the  agency  tentatively 
believes  a  storage  location  for  the 
instructions  would  help  ensure  that  the 
instructions  are  readily  available  when 
needed. 

3.  Installation  InatrucUons  for  Built-in 
Restraints 

NHTSA  proposes  a  new  requirement 
to  increase  the  likelihood  that  a  built-in 
restraint  system  will  be  correctly 
installed.  The  proposal  would  require  a 
restraint  that  has  not  been  installed  in  a 
vehicle  to  be  accompanied  by 
instructions  that  provide  a  step-by-step 
procedure  for  the  installation.  Also, 
NHTSA  proposes  that  the  instructions 
must  specify  the  types  of  vehicles  and 
the  locations  of  seating  positions  into 
which  the  restraint  can  or  cannot  be 
installed.  The  agency  requests 
comments  on  how  speciHc  the 
information  should  be.  For  example,  one 
possibility  is  that  the  information  should 
specify  the  vehicle  makes  and  models 
into  which  the  restraint  could  be 
installed,  and  where  in  the  vehicle  the 
restraint  should  be  located. 

The  agency  has  tentatively 
determined  that  the  instructions  would 
make  it  easier  for  manufacturers  qf 
some  built-in  restraints  to  meet  their 
certiflcation  responsibility.  The 
restraints  are  those  that  are  not  factory- 
installed.  Some  manufactiuers  of  these 
"aftermarket"  built-in  seats  have  asked 
NHTSA  for  guidance  on  how  they  can 
certify  to  Standard  213  when  their 
restraint  can  be  installed  in  different 
types  of  vehicles  with  varying  mteriors. 
If  the  restraint  were  installed  in  a 
manner  that  the  restraint  manufacturer 
did  not  intend,  the  installation  could 
affect  the  seat's  performance.  For 
example,  the  restraint  might  be  installed 
too  close  to  a  hard  structure,  such  as  a 
console  assembly  or  a  roof  pillar,  to 
sufficiently  protect  against  head  impact 
in  a  crash.  When  the  vehicle's  interior 
varies  from  that  anticipated  by  the 
restraint  manufacturer,  so  too  can  the 
performance  of  the  built-in  system. 

The  instructions  would  establish  the 
assumptions  that  the  manufacturer  had 
about  the  vehicle  interior  that  form  the 
basis  for  the  certification.  The 
instructions  specify  attributes  about  the 
vehicle  interior  that  are  compatible  or 


incompatible  with  the  restraint.  For 
example,  the  instructions  could  state 
that  the  restraint  must  not  be  installed 
within  a  specified  distance  from  any 
rigid  interior  structures.  The  instructions 
would  help  ensure  that  a  built-in 
restraint  performs  as  intended  in  the 
real  world. 

NHTSA  also  believes  that  the 
installation  instructions  would  help 
facilitate  compliance  testing.  If  the 
instructions  were  specific  as  to  the 
vehicle  types  suitable  for  the  restraint, 
the  agency  could  determine  the 
configuration  of  the  "specific  vehicle 
shell  or  the  specific  vehicle"  (S&l.l.l(a}) 
for  testing  the  restraint.  The  agency 
would  install  the  restraint  pursuant  to 
the  manufacturer's  instructions.  The 
restraint's  performance  in  the  test  would 
be  representative  <A  its  performance  in 
the  vehicle. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
within  the  meaning  of  the  Department  of 
Transportati(m's  regulatory  policies  and 
procedures.  NHTSA  has  further 
determined  that  the  effects  of  this 
rulemaking  are  minor  and  that 
preparation  ti  a  fidl  pretiminary 
regulatory  evahiation  is  not  warranted. 
The  agency  brieves  that  manufacturers 
would  be  minimally  afiected  by  the 
proposed  amendment  to  the  definition  of 
a  "built-in  duld  restnunt  system."  Based 
on  available  iitformation,  manufacturers 
of  restraiat  systems  diat  would  be 
newly  included  in  the  proposed 
definition  now  design  their  product  to 
meet  Standard  213  requirements  for 
"built-in"  systems.  NHTSA  also  believes 
that  manufacturers  would  be  minimally 
affected  by  the  proposed  amendment  to 
the  labeling  requirements.  The 
amendment  would  affiect  some  but  not 
all  of  the  information  that  is  required  to 
be  labeled  on  or  provided  with  the 
restraint.  Overall,  the  requirements  to 
label  and  provide  informational 
instructions  would  be  minimally 
affected. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substanliai  number  of  small  entities.  To 
our  knowledge  there  are  fewer  then  10 
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manufacturers  of  built-in  systems. 
Regardless  of  the  number  of  small 
entities,  NHTSA  believes  the  economic 
impact  on  them  would  not  be  significant, 
since  currently,  manufacturers  presently 
design  their  product  to  meet  the 
dynamic  performance  requirements  for 
"built-in"  systems.  NHTSA  also  believes 
that  manufacturers  would  not  be 
significantly  affected  by  the  amendment 
to  the  labeling  requirements.  The 
amendment  would  affect  some  but  not 
all  of  the  information  that  is  required  to 
be  labeled  on  or  provided  with  the 
restraint.  Overall,  the  requirements  to 
label  and  provide  informational 
instructions  would  be  minimally 
affected.  The  agency  beUeves  that  there 
would  not  be  any  impact  on  the  cost  of 
most  child  seats,  and  that  small 
organizations  and  governmental 
jurisdictions  that  purchase  these  seats 
would  not  be  signiflcantly  affected  by 
the  proposals.  In  view  of  the  above,  Uie 
agency  has  not  prepared  an  initial 
regulatory  flexibility  analysis. 

Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  the  agency  has  determined 
that  this  proposal  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  PoUcy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Comments  on  the  Proposal 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commentexs  to  detail  their  primary 
arguments  in  a  concise  fashion. 

ff  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Loun»el.  NHTSA.  at^the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 


submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART571-{AMENDED]  ' 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  set  forth  below. 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1403, 1407; 
delegation  of  autliority  at  49  CFR  l.SO  and  49 
CFRS01.a 

SS71J13   [Amended] 

2.  S3  would  be  revised  to  read  as 
follows: 

53.  Application.  This  standard  applies 
to  passenger  cars,  multipurpose 
passenger  vehicles,  trucks  and  buses, 
and  to  child  restraint  systems  for  use  in 
motor  vehicles  and  aircraft. 

3.  S4  would  be  amended  by  adding  a 
definition  of  "factory-installed  built-in 
child  restraint  system"  and  by  revising 
the  definitions  of  "built-in  child  restraint 
system"  and  "specific  vehicle  shell"  to 
read  as  follows: 

54.  DefinitioDs.  . 


Built-in  child  restraint  system  means 
a  child  restraint  system  that  is  designed 
to  be  an  integral  part  of  a  motor  vehicle. 

Factory-installed  built-in  child 
restraint  system  means  a  built-in  child 
restraint  system  that  was  installed  in  a 
motor  vehicle  at  the  time  of  its  delivery 
to  a  dealer  or  distributor  for  distribution. 


Specific  vehicle  shell  means  the 
actual  vehicle  model  part  into  which  the 
built-in  child  restraint  system  is  or  is 
intended  to  be  fabricated,  including  the 
complete  surroundings  of  the  built-in 
system.  If  the  built-in  child  restraint 
system  is  or  is  intended  to  be 
manufactured  as  part  of  the  rear  seat, 
these  surroundings  include  the  back  of 
the  front  seat,  the  interior  rear  side  door 
panels  and  trim,  the  rear  seat  the  fioor 
pan,  the  B  and  C  pillars,  and  the  ceiling. 
If  the  built-in  system  is  or  is  intended  to 
be  manufactured  as  part  of  the  front 
seat,  these  surroundings  include  the 
dashboard,  the  steering  mechanism  and 
its  associated  trim  hardware,  any  levers 
and  knobs  installed  on  the  floor  or  on  a 
console,  the  interior  front  side  door 
panels  and  trim,  the  front  seat,  the  floor 
pan,  the  A  pillars  and  the  ceiling. 

5.  The  introductory  text  of  S5  would 
be  revised  to  read  as  follows: 

S5.  Requirements  for  motor  vehicles 
with  built-in  child  restraint  systems  and 
for  child  restraint  systems 
manufactured  for  use  in  motor  vehicles. 
Each  motor  vehicle  with  a  built-in  child 
restraint  system  shall  meet  the 
requirements  in  this  section  when,  as 
specified,  tested  in  accordance  with 
S6.1.  Each  child  restraint  system 
manufactured  for  use  in  motor  vehicles 
shall  meet  the  requirements  in  this 
section  when,  as  specified,  tested  in 
accordance  with  S6.1. 
*        •        •        •        * 

6.  S5.1.3.1  (introductory  text]  would  be 
repubUshed  and  S5.1.3.1(a)  and 
S5.1.3.1(b)  would  be  revised  to  read  as 
follows: 

S5.1.3.1  Child  restraint  systems  other 
than  rear- facing  ones  and  car  beds. 
Each  child  restraint  system  other  than  a 
rear-facing  child  restraint  system  or  a 
car  bed.  shall  retain  the  test  dummy's 
torso  within  the  system. 

(a)  In  the  case  of  an  add-on  child 
restraint  system,  no  portion  of  the  test 
dummy's  head  shall  pass  through  a 
vertical  transverse  plane  that  is  32 
inches  forward  of  point  z  on  the 
standard  seat  assembly,  measured  along 
the  center  SORL  (as  illustrated  in  figure 
IB),  and  neither  knee  pivot  point  shall 
pass  through  a  vertical,  transverse  plane 
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that  is  36  inches  forward  of  point  z  on 
the  standard  seat  assembly,  measured 
along  the  center  SORL 

(b]  In  the  case  of  a  built-in  child 
restraint  system,  neither  knee  pivot  shall 
pass  through  a  vertical,  transverse  plane 
that  is  36  inches  forward  of  the  hinge 
point  of  the  specific  vehicle  seat  into 
which  the  system  is  or  is  intended  to  be 
built,  measured  along  a  horizontal  line 
parallel  to  the  vehicle's  longitudinal 
center  line  and  the  center  line  of  the 
vehicle  seat. 


7.  S5.2.1.2  (introductory  text)  and 
S5.2.1.2(a)  would  be  republished  and 
S5  2.1.2(hJ  would  be  revised  to  read  as 
follows: 

S5.2.1.2  A  front-facing  child  restrahit 
system  is  not  required  to  comply  with 
S5.2.1.1  if  the  target  point  on  either  side 
of  the  dummy's  head  is  below  a 
horizontal  plane  tangent  to  the  top  of — 

(a)  the  standard  seat  assembly,  in  the 
case  of  an  add-on  child  restraint  system, 
when  the  dimuny  is  positioned  in  the 
system  and  the  system  is  installed  on 
the  assembly  in  accordance  with  S6.1.2. 

(b)  the  vehicle  seat,  in  the  case  of  a 
built-in  child  restraint  system,  when  the 
system  is  activated  and  the  dummy  is 
positioned  in  the  system  in  accordance 
with  S6.1.2. 

8.  S5.2.2.2(a)(2)  would  be  revised  to 
read  as  follows: 

S5.2.2^  Each  fcRward-facing  child 
restraint  system  shall  have  no  fixed  or 
movable  surface — 

(a)  *  *  * 


(2)  Parallel  to  a  vertical  plane  through 
the  longitudinal  center  line  of  the 
vehicle  seat,  in  the  case  of  the  built-in 
child  restraint  system,  and 

***** 

9.  S5.5.4  and  the  introductory  text  of 
S5.5.5  would  be  revised  to  read  as 
follows: 

55.5.4  (a)  Each  built-in  child  restraint 
system,  except  fcH-  a  factory-installed 
built-in  restraint,  shall  be  permanently 
labeled  with  the  information  ^>ecified  in 
S5.5.5  (a)  through  ()).  The  information 
shall  be  visible  whien  the  system  is 
activated  for  use. 

(b)  Each  factory-installed  built-in 
child  restraint  shall  be  permanently 
labeled  with  the  information  specified  in 
S5.5.5  (e)  through  ()].  so  that  the 
information  is  visible  when  the  seat  is 
activated  for  use.  The  information  shall 
also  be  included  in  the  vehicle  owner's 
manual. 

55.5.5  The  information  specified  in 
paragraphs  (a)  through  (j]  of  this  section 
that  is  required  by  S5.5.4  shall  be  in 
English  and  lettered  in  letters  and 
numbers  that  are  not  smaller  than  10- 
point  type  and  are  on  a  contrasting 
background.  • 
***** 

10.  S5.6.2  would  be  revised.  S5.6.2.1 
would  be  republished,  S5.6.2.2  would  be 
reserved,  and  S5.6.2.3  would  be  added  to 
read  as  follows: 

S5.6.2  Built-in  child  restraint  systems. 
Each  built-in  child  restraint  system  shall 
be  accmnpanied  by  printed  instructions 
in  English  that  provide  a  step-by-step 
procedure,  including  diagrams,  for 


activating  the  restraint  system, 
positioning  a  child  m  Hie  system, 
adjusting  the  restraint  and.  if  provided, 
the  restraint  harness  to  fit  the  child.  In 
the  case  of  each  motor  vehicle  equipped 
with  a  factory-mstalled  built-in 
restraint,  this  information  shall  be 
included  in  the  vehicle  owner's  manual. 

55.6.2.1  The  instructions  shall  explain 
the  pn'mary  consequences  of  not 
following  the  manufacturer's  warnings 
for  proper  use  of  the  child  restraint 
system  in  accordance  with  %.5.5  (f) 
through  (i). 

55.6.2.2  [Reserved] 

55.6.2.3  Each  built-in  child  restraint 
system,  except  for  an  original  equipment 
built-in  restraint,  shall  have  a  location 
on  the  restraint  for  storing  the 
instructions. 

11.  S5.6.3  would  be  revised  to  read  as 
follows: 

S5.6.3  Each  built-in  child  restraint 
system  that  has  not  been  installed  in  a 
vehicle  shall  be  accompanied  by 
instructions  in  English  that  provide  a 
step-by-step  procedure  for  installing  the 
system  in  a  motor  vehicle.  The 
instructions  shall  specify  the  types  of 
vehicles  and  the  seating  positions  into 
which  the  restraint  can  or  cannot  be   ■^ 
installed. 

12.  S5.6.4  through  S5.6.6  would  be 
removed. 
***** 

Issued  on  January  3, 1992. 
Bairy  Foiike. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  92--U0  Filed  1-8-42;  8:45  %m\ 
MLLMB  cone  4S1»-SMt 
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This  section  o(  the  FEDERAL  REGtSTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appicable  to  the 
public.  Notices  of  hearings  and 
investigalnna.  oomnMea  mealinQa.  agoncy 
decisions  and  rulings,  dotogabona  of 
authority,  fiHng  of  petitions  and 
appli(^<iona  and  agency  statements  of 
organizalion  and  fundiona  are  axarnptes 
of  documents  ifipoaring  in  this  sectiofL 


DEPARTMEIfr  OF  AGRICULTURE 

Forms  Undar  Rtvtow  l»y  Offic*  of 

MonoQOiDOiit  ond  Bud^ot 

January  3, 1902. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  forthe  coDection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1]  Agency  proposing  the  information 
collecting;  (2)  title  of  the  information 
collection;  [3]  form  munber(s),  if 
applicable;  (4)  how  often  the  information 
is  requested;  (5)  who  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
nimiber  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (8)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 

Department  Clearance  Office.  USDA, 
OIRM,  room  404-W  Admin.  Bldg.. 
Washington.  DC  20250,  (202]  690-2118. 

New  CoDectioD 

•  Farmers  Home  Acbninistration. 
7  CFR 1942-G,  Rural  Busings 

Enterprise  Grants — ^Addendom  L 

On  occasion. 

State  or  local  governments;  Non-profit 
mstitutions;  Small  businesses  or 
urganizations;  520  responses;  505  hours. 

lack  Holston  (202)  720-9736. 

•  Food  and  Nutrition  Service. 
Validation  of  Competencies  and 

Determination  of  Training  needs  for 
Managers  in  School  Food  Service. 
One  time  only. 


Individuals  or  hoosdiolds;  NoD-profit 
institutions:  1,800  responses;  600  hours. 
Dr.  Ie«mie  Sneed  (601)  26ft-«773. 

Reinstatement 

•  Fanners  Home  Administration. 
7  CFR  1941-A.  Operating  Loan 

Policies,  Procedures  and  AnthorixatioDS. 

FmHA  403-1, 441-t,  441-ia  441-13, 
441-18. 441-25, 1940-61, 1940-53, 1940- 
55,  -56. 

On  occasion.  « 

Individuate  or  hoasriiolds;  Farms; 
Businesses  or  odier  for-profit:  Small 
businesses  or  organixations;  79,500 
responses;  15,213  hours. 

lack  Holston  (202)  720-0730^ 

Extension 

•  Farmers  Home  Adnfadstration. 

7  CFR  1961-0,  Servicing  Cases  Where 
Unauthorized  Loan  or  Other  Rnancial 
Assistance  was  Received — Cfunnumity 
and  Business  Proems. 

On  occasion. 

State  or  local  governments;  Non-profit 
institutions;  14  responses;  12  hours. 

lack  Holston  (202)  720-9736. 

•  Food  and  Nutrition  Service. 
Evaluation  of  State-Initiated  EBT 

Demonstrations. 

On  occasicKU 

State  of  local  governments; 
Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Small  Business 
or  otganizatioos;  7.953  responses;  1.141 
hours. 

Kilo  (Sharon)  Bingham  (703)  305-2115. 

•  Federal  Crop  Insurance 
Corpora  ticHL 

Macadamia  Orchard  Inspection 
Report 

FCl-554. 

On  occasion. 

Individuals  or  households;  Farms;  200 
responses;  200  hours,  Bonnie  L  Hart 
(202)254-8393. 

•  Federal  Crop  Insurance 
Corporation. 

Crop  Appraisal  and  Adjuster 
Worksheets. 

38  different  forms. 

On  occasion. 

Individuals  or  households;  Farms; 
61,468  responses;  104.496  hours.  Bonnie 
L  Hart  (202)  254-8393. 
Lairy  K.  RelMnan. 

Deputy  Departmental  C/earaace  Officer. 
[FR  Doc.  92-436  Filed  1-8-02;  8:46  am) 

BNJJNa  COOE  MM-M-II 


Pack6fs  snd  Slockywds 


For 


AOENCV:  Packers  and  Stockyards 
Adminiatration,  USDA. 

ACTKM:  Request  for  public  comment  on 
proposed  stiidy  erf  coocentration  in  red 
meat  pocking  indastry. 

tummmr.  The  Packers  and  Stockyards 
Admaistratiao  waa  appropriated 
$5004)00  in  fiscal  year  1802  to  study 
concentration  is  tlw  red  meat  paddng 
induotry.  The  Agency  requests 
cowmenfa  on  praject  selection,  research 
methodology,  data  needs  and  aources, 
and  potential  participants. 

DATSr  Comments  are  due  on  or  before 
February  7. 1992. 

AOOMESS:  Send  comments  to:  Gcfald  B. 
Grinnell.  IA&-PASA-USDA.  room  3062- 
S,  Waahington.  DC  202SO-280a 

FOU  raWIMR  ■MNMAIWH  OOMt  AfCi« 

Gerald  E.  Grimidl.  tdaphona  (202)  720- 
7455. 

supwJtwTAHY  sirowMATiow.  A  sum  of 
$500,000  waa  inchided  in  the  Packers 
and  Stockyards  Administration's  fiscal 
year  1992  appropriation  to  conduct  a 
study  and  report  on  concentration  in  the 
red  meat  packing  industry.  At  least 
$250,000  of  this  amount  will  be  used  to 
contract  with  other  organizations  and 
universities. 

The  possible  topics  or  projects  of  a 
concentration  study  in  the  red  meat 
industry  are  numerous.  In  order  to 
narrow  the  scope  of  the  study  to  meet 
budget  limitations,  the  Packers  and 
Stodcyards  Administraticm  will  dedde 
upon  specific  projects  and  arrange  to 
have  the  projects  completed. 

To  assist  in  its  decisions,  tfie  Agency 
requests  pobiic  comments  on  project 
selection.  Commenters  also  may 
comment  on  research  methodology,  data 
needs  and  sources,  and  potential 
participants  for  the  study. 
Recommendations  should  be  concise, 
yet  specific  and  accompanied  by 
supporting  statements. 

Pisfsei  SeiadioB 

In  providing  the  funds  for  the  study. 
rnngr«.«»  discussed  possible  subjects  for 
a  concentration  study.  For  example, 
while  not  limited  to  the  following,  the 
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study  could  define  relevant  mariiets, 
measure  concentration,  review  changes 
in  price  information  systems  and  pricing 
practices,  review  annual  reports,  and 
assess  the  role  of  futures  markets  and 
forward  contracts.  Other  topics  might 
include  trends  and  implications  of 
increased  vertical  integration  and 
coordination,  potential  for  changes  in 
concentration  (including  size  economies 
and  entry  conditions],  etc.  It  also  may  be 
desirable  and  necessary  to  limit  the 
study  to  one  or  two  species  of  livestock. 

Research  Methodology,  and  Data  Needs 
and  Sources 

Commenters  who  care  to  do  so,  are 
invited  to  discuss  the  types  of  data  and 
methodology  needed  to  address  the 
projects  they  think  are  most  important. 
Commenters  may  also  indicate  data 
sources.  Data  for  the  study  may  be 
obtained  under  the  Packers  and 
Stockyards  Administration's  authorities, 
including  its  confidentiality  restrictions. 

Persons  wishing  to  identify  topics  that 
they  believe  cannot  be  addressed  due  to 
methodological  and  data  limitations 
should  also  identify  the  limitations. 

Potential  Participants  I 

P&SA  invites  recommendations  for 
participants  to  assist  in  addressing 
questions  relating  to  concentration  in 
the  red  meat  packing  industries. 

This  is  not  an  invitation  to  bid  on 
projects.  After  P&SA  has  selected 
research  projects,  the  Agency  will 
determine  the  most  appropriate  method 
to  obtain  the  services  needed  to 
complete  the  work. 

Authority:  Public  Law  102-142. 

Dated:  January  6, 1992. 
ViigU  M.  Rosendale, 
Administrator,  Packers  and  Stockyards 
A  dministration. 

[FR  Doc.  92-505  Fil^  1-8-92:  8:45  am] 
MUINQ  COOC  3410-KO-M 


CENTRAL  INTELUGENCE  AGENCY 

Nondisclosure  Obligations  and 
Prepublication  Review;  Access  to  and 
Release  of  Official  Information 

In  accordance  with  the  terms  of  the 
Settlement  Agreement  filed  with  the 
United  States  District  Court  for  the 
District  of  Columbia  on  16  July  1991  in 
the  case  of  Patti  A.  Goldman  v.  Central 
Intelligence  Agency,  Civil  No.  90-2138, 
the  following  notice  is  hereby  given. 

CIA  internal  regulations  HR  6-2  and 
HR  6,  Attachment  1  reflect  the  Agency's 
current  policies  and  requirements  with 
regard  to  nondisclosure  obligations  and 
prepublication  review.  These  regulations 
are  available  to  the  public  upon  written 


request  to  the  Information  and  Privacy 
Coordinator,  Central  Intelligence 
Agency,  Washington,  DC  20505. 

The  term  "official  information,"  as 
used  in  CIA's  regulation  on  access  to 
and  release  of  official  information  (HR 
10-22).  includes  all  information,  whether 
classified  or  unclassified,  that  is 
originated,  received,  or  controlled  by  the 
Agency  in  pursuance  of  law  or  in 
connection  with  the  discharge  of  official 
duties.  This  definition  encompasses 
information  that  concerns  sources  and 
methods,  is  unique  to  the  Agency,  or  can 
be  traced  to  the  Agency.  Excluded  from 
this  definition  are  personal  copies  of 
unclassified/uncontrolled 
administrative  notices,  personnel 
actions,  financial  statements,  medical 
records,  and  items  meant  for  public 
consumption,  such  as  newspapers, 
magazines,  books,  and  reference 
materials.  All  official  information  as 
defined  in  HR  10-22  is  the  property  of 
the  U.S.  Government. 

Official  information  is  not  to  be  used 
for  personal  use  or  benefit  and  may  not 
be  copied  or  removed  from  the  Hies  of 
the  Agency  for  any  purpose  except  in 
connection  with  official  business. 

CIA  will  not  provide  official 
information  to  or  permit  its  use  by  an 
individual  unless  it  is  required  in  the 
course  of  o^icial  duties.  Classified 
information  is  further  restricted  to  those 
persons  having  a  need-to-know  who 
also  have  the  necessary  security 
clearances  or  access  approvals. 

Certain  violations  involving  the 
misuse  or  mishandling  of  classified 
information  can  constitute  a  criminal 
offense,  penalties  for  which  are 
specified  in  sections  793,  794,  and  798, 
Title  18  U.S.  Code.  Other  violations, 
while  not  constituting  a  criminal  offense, 
represent  violations  of  the  Executive 
order  on  classification  of  national 
security  information  and  Agency 
security  policy,  and  will  be  handled 
under  appropriate  provisions  of  Agency 
regulations. 

CIA  will  not  provide  official 
information  to  former  Agency 
employees  unless  it  is  properly  released 
to  them  through  designated  official 
channels.  Need-to-know  and  possession 
of  the  appropriate  security  clearances 
must  be  demonstrated  prior  to  release  of 
any  classified  information.  In  general, 
the  Agency  treats  former  employees  like 
other  members  of  the  general  public 
who  request  information  under  the 
provisions  of  the  Freedom  of 
Information  or  Privacy  Acts  or  the 
mandatory  review  procedures  in  the 
Executive  order  on  classification  of 
national  security  information. 

Dated:  December  23. 1991. 


Approved: 
R.M.  Huffstutler. 

Deputy  Director  for  Administration. 
(FR  Doc.  92-495  Filed  1-8-92:  8:45  am] 

MLLMQ  COM  OKMn-M 


COMMISSION  ON  CIVIL  RIGHTS 

'  Florida  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Florida  Advisory 
Committee  to  the  Commission  will 
convene  at  1  p.m.  and  adjourn  at  5  p.m 
on  Thursday,  January  23, 1992,  at  the 
Metro-Dade  Government  Center,  111 
NW  1st  Street,  18th  Floor,  Conference 
Room  4,  Miami,  Florida  33128.  The 
purpose  of  the  meeting  is  to  discuss  the 
status  of  the  Commission  and  follow-up 
plans  to  the  Tampa  police  project.  In 
addition,  the  committee  will  receive        * 
information  from  community  leaders  on 
racial  tensions  in  Florida  (Miami). 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee  should  contact  Florida 
Chairperson  Bradford  Brown  305/361- 
4991  or  Bobby  D.  Doctor,  Regional 
Director.  Southern  Regional  Office  of  the 
U.S.  Commission  on  Civil  Rights  at  (404/ 
730-2476,  TDD  404/730-2481).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Southern  Regional  Office  at  least 
five  (5]  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  January  6, 1992. 
Caiol-Lee  Huriey. 

Chief,  Regional  Programs  Coordination  Unit 
[FR  Doc.  92-504  Filed  1-8-92:  8:45  am] 
■tumo  CODE  •33S-ei-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

MCTL  Implementation  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  January  29, 1992 
at  9:30  a.m..  in  the  Herbert  C.  Hoover 
Building,  room  1617-F.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  in 
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the  implementatioa  of  the  KfiUtArily 
Critical  Technokigies  List  (MCTL)  into 
the  Export  Administration  Regiilations 
as  needed. 


AgtndK  CmwiI  ! 

1.  Opening  Remarks  by  the  Chairman. 
?.  Introduction  of  Memben  and  Viiitors. 

3.  Presentation  of  Papen  or  Comments  by  the 
PubKc 

4.  Restructuring  Militarily  Critical  Export 
Controls. 

5.  Underlying  Policy  Gnideiines  for  Fntan 
Export  Controls. 

6.  Other  Business. 

Executive  Session 

7.  Discussioa  of  matters  pwipeily  daesified 
mider  Execathre  Order  I23S8,  dealiag  with 
the  U.S.  and  COCDM  contnd  pragruns  tad 
strategic  criteria  related  ttiereto. 

'     The  General  Session  of  the  meeting 
win  be  open  to  the  public  and  a  limited 
number  of  seats  wiU  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  in  order  to 
facilitate  distribution  of  public 
presentation  materials  to  the  C(Hmnittee 
members,  the  Committee  suggests  that 
you  forward  your  public  presentation 
materials  two  weeks  prior  to  the 
meeting  to  the  below  listed  address: 

Ms.  Ruth  DL  Pitts.  TAG  Unit/CnPA/EA/ 
BXA,  room  1621,  U.S.  Department  of 
Commerce,  14th  &  Constitution  Ave., 
NW.,  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concorrence  of 
the  delegate  of  the  General  Counsel 
formally  determined  on  December  28, 
1990,  pursuant  to  section  10(d)  of  die 
Federal  Advisory  Committee  Act  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereot 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  532b(c](l]  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10(a)(1) 
and  (a](3).  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  (rf 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  DeterminatioB 
to  dose  meetings  at  portions  of  meetingi 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  biqwction 
Facility,  room  0628,  U.S.  Department  of 
Conunerce.  Washington,  DC.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fftts,  202-S77-4959. 


Dated:  {anuary  6,  m2 
Betty  A.  Fenell, 

Director.  Technical  Advisory  Committee  Unit. 
Office  of  Technology  and  Policy  Analysis. 
(PR  Doc.  gB-fi39  Filed  1-S-S2;  8:45  am) 


inivrnsiionfli  irecM  MBnvmnnmi 

Sanctioiw  tar  VtoMon  of 
Administnrtlvo  Protocttvo  Ontor 

AOENCV:  Import  Administration, 
International  Thide  Administration,  U.S. 
Department  of  Gommerce. 
action:  Notice  of  Status  of  Investigatioa 
into  Charges  of  Violation  of 
Administrative  Protective  Orders  in 
Antidumping  and  Countervailing  duty 
proceedings. 


r:  This  is  a  notloe  of  the  status 
of  investigatiaiia  into  charges  of 
violations  of  adminittratii^  protective 
orders  in  antidiunping  and 
countervailing  du^  proceedings. 
EFPECnvi  DATi:  January  9, 1992. 

raw  RIKTMDI MPOMMATION  CONTACTS 

Stephen  J.  PbweD.  Chief  Goimsel  for 
Import  Administration,  (202)  377-6916. 
SUFPLEMENTAIIY INFONMATION:  The 
International  Tkade  Administration.  U.S. 
Department  of  Commnce  (TTA).  wishes 
to  remind  those  members  of  the  bar  who 
appear  before  it  in  antidumping  and 
countervailing  duty  proceedings  of  the 
extreme  importance  of  protecting  the 
confidentiality  of  business  proprietary 
information  obtained  pursuant  to  an 
administrative  protective  order  (APO) 
during  the  course  of  those  proceedings. 
In  order  that  the  gravity  with  which  ITA 
views  violations  of  its  APOs  might  be 
better  appreciated,  ITA  is  publishing  the 
following  report  on  a  violation  of  an 
APO. 

An  individual  violated  his  APO  by 
sending  a  submission,  which  included 
business  proprietary  information,  to 
persons  not  on  Commerce's  APO  list  for 
an  Administrative  Investigation.  By 
failing  to  ascertain  i^ch  parties  should 
receive  the  submission,  the  individual 
violated  the  application  for  access  to 
business  proprietary  information  filed 
by  the  individual  that  was  incorporated 
by  reference  into  die  APO. 

In  this  case,  the  individual  involved 
was  (1)  issued  a  private  reprimand 
which  warned  that  any  future  violation 
would  be  treated  more  severely;  (2) 
required  to  attend  ■  training  session  on 
procedures  for  protecting  proprietary 
data;  and  (3)  required  to  send  a  letter  of 
apology  to  the  party  whose  business 
proprietary  iaformation  was 
mishandled.  Although  it  is  dear  that  a 
vidation  occurred,  we  consider  tiiese 


sanctions  appropriate  lor  the  following 
reasons:  First,  the  violation  appears  to 
have  been  inadvertent.  Second,  then 
appears  to  be  no  harm  to  the  submitter 
of  the  information  caused  by  the  failure 
to  protect  the  information  and  the 
unauthorized  rectpicBts  promptly 
returned  the  materials  and  did  not 
disseminate  the  material  to  anyone. 
Third,  the  imfividual  cooperated  fnlly 
with  ITA's  investigatioR. 

Serious  ham  can  result  from  failure  to 
properly  protect  business  proprietary 
information  received  under  APO.  ITA 
will  continue  to  investigate  vigorously 
allegations  that  the  provisitms  of  APOs 
have  been  violated,  and  is  prepared  to 
impose  sanctions  commensurate  with 
the  nature  of  the  violations,  including 
letters  of  reprimand,  denial  of  access  to 
business  proprietary  information,  and 
debarment  firom  practice  before  the  ITA. 

Dat«L)aBMiy3.1982. 

Deputy  UnderSmjMttuy  far  Intmnational 

Trade. 

[FR  Dec  B-MO  FIM  l-a-ae:  8:45  am) 


[C-S70-«17) 
Initiation  of 


CounlarvoHng  Duty 


and  Whoai  Locfca  Front  Iha  Pooplo'a 
RapubRc  of  CMm  ("PRC") 

AOfNCv:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  OATC  January  9, 1992. 
FON  FURTM8R  MFOHMATMN  CONTACTt 
Stephanie  L.  Hager  or  Paulo  F.  Mendes, 
Office  of  Countervailing  Investigations, 
Import  Administration,  International 
Trade  Administration,  US.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230:  telephone:  (202)  377-6066  or 
(202)  377-5060. 
mmATMMK 

The  Petition 

On  December  12. 1991.  we  received  a 
petition  in  proper  form  filed  by 
Consolidated  faitemtational  Automotive. 
Inc.  on  behalf  of  the  United  States 
industry  producing  chrome-plated  hig 
nuts  and  w^eel  locks  (collectively  "lug 
nuts").  Petitioner  alleges  that 
manufocturers,  producers  or  exporters 
of  hig  nuts  in  the  PRG  receive  bounties 
or  grants  within  the  ■leaning  of  section 
303  of  the  Tariff  Act  of  193a  as  amended 
("the  AcT).  Since  the  PRC  u  not  a 
"country  under  the  Agreement"  within 
the  Benii«  af  aectkm  701(b)  of  the  Act, 
the  Inleniatiaial  IVade  Ccmunission 
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("ITC")  is  not  required  to  determine 
whether,  pursuant  to  section  303(a)(2), 
imports  of  the  merchandise  from  the 
PRC  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

The  petitioner  has  stated  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party,  as  defined  in  19  CFR 
35Su2(i),  and  because  it  has  filed  the 
petition  on  behalf  of  the  U.S.  industry 
producing  lug  nuts.  If  any  interested 
party,  as  described  in  19  CFR  355.2(i)(3), 
(4),  (5),  or  (6),  wishes  to  register  support 
for,  or  opposition  to,  this  investigation, 
please  file  written  notification  with  the 
Assistant  Secretary  for  Import    . 
Administration,  room  B099,  U.S.  I 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Allegations  of  Bounties  or  Grants 

Petitioner  contends  that  the  lug  nuts 
sector  in  the  PRC  is  sufficiently  outside 
of  government  control  that  this  sector  is 
no  longer  within  the  scope  of 
Georgetown  Steel  Corporation  v.  United 
States,  801  F.2d  1308  (Fed.  Cir.  1986) 
("Georgetown  Steel").  Petitioner  also 
lists  a  number  of  practices  by  the  PRC 
Government  which  allegedly  confer 
bounties  or  grants  on  manufacturers, 
producers  or  exporters  of  lug  nuts. 

We  have  reviewed  the  evidence 
provided  in  the  petition  and,  consistent 
with  our  initiation  determination  in 
Oscillating  Fans  and  Ceiling  Fans  from 
the  Peoples  Republic  of  China  (56  FR 
57616,  November  13. 1991).  we  find  that 
the  lug  nuts  industry  is  characterized  by: 

•  Collective  ownership,  with  the 
possibility  of  joint  ventures; 

•  PRC-sourced  inputs  purchased  at 
negotiated  prices,  i.e.,  they  are  not 
provided  through  or  as  a  result  of  a 
central  plan;  and 

•  Pricing  and  production  decisions 
are  left  to  the  producing  entity. 

Based  on  this,  we  determine  that 
petitioner  has  provided  sufficient 
information  to  indicate  that  the  PRC  lug 
nuts  producers  operate  in  an  economic 
environment  which  differs  significantly 
from  the  nonmarket  economic  systems 
described  in  Georgetown  Steel. 
Therefore,  for  purposes  of  this  initiation, 
we  conclude  that  it  is  appropriate  to 
investigate  whether  the  CVD  law 
applies  to  lug  nuts  producers  and,  if  so, 
whether  lug  nuts  producers  in  the  PRC 
receive  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Act.  We 
are  initiating  on  the  following  programs. 

1.  Multiple  Exchange  Rates 

2.  Benefits  for  enterprises  in  Special 
Economic  Zones— Reduced  Tax  Rates  or 
Exemptions 

We  are  not  initiating  on  the  programs 
listed  below  because  the  requirements 


of  section  303  of  the  Act  were  not 
fulfilled  in  the  petition. 

1.  Upstream  Subsidies 

Petitioner  has  alleged  that  the  lug  nuts 
industry  in  the  PRC  is  benefitting  from 
upstream  subsidies  bestowed  upon  its 
steel  and  chemical  suppliers. 
Specifically,  petitioner  has  alleged:  (1) 
That  the  steel  and  chemical  sectors,  like 
the  lug  nuts  sector,  are  sufficiently 
outside  of  government  control  so  as  to' 
be  no  longer  within  the  scope  of 
Georgetown  Steel;  (2)  that  subsidies 
within  the  meaning  of  section 
771(5)(A)(ii)  are  being  bestowed  on  the 
PRC  steel  and  chemical  industries;  (3) 
that  the  subsidies  to  the  upstream 
suppliers  confer  a  competitive  benefit  on 
the  PRC  lug  nuts  industry;  and  (4)  that 
the  subsidies  to  the  upstream  suppliers 
have  a  significant  effect  on  the  cost  of 
manufacturing  or  producing  lug  nuts. 

We  have  reviewed  the  evidence 
submitted  by  petitioner  with  respect  to 
the  degree  of  government  control  in  the 
PRC  steel  and  chemical  sectors  and 
have  determined,  contrary  to  petitioner's 
allegation,  that  there  is  a  significant 
degree  of  state  control  in  these  sectors. 
Our  conclusion  is  based  on  the  fact  that 
"in-plan"  production  exists  in  both 
sectors.  With  respect  to  steel, 
approximately  45  percent  of  steel 
produced  nationally  is  sold  in-plan.  with 
respect  to  chemicals,  approximately  ten 
percent  falls  under  in-plan  controls. 

The  fact  that  there  is  in-plan 
production  of  a  commodity  is  significant 
because  it  means  that,  for  that  portion  of 
output,  the  government  sets  target 
amounts  to  be  produced  each  year, 
allocates  (at  set  prices)  the  required 
inputs  to  ensure  production  of  the  target 
amounts,  directs  the  amount  of 
production  to  be  delivered  to  state- 
owned  enterprises,  and  sets  the  prices  to 
be  charged  for  those  deliveries.  In  short, 
government  directives  replace  the 
market  as  the  allocator  of  resources,  the 
very  situation  in  which  the  Georgetown 
Steel  court  states  that  the  countervailing 
duty  law  could  not  be  applied. 

Moreover,  the  types  of  "subsidies" 
allegedly  received  by  the  PRC  steel  and 
chemical  sectors  are  similar  to  those 
identified  by  the  Department  in  Carbon 
Steel  Wire  Rod  from  Czechoslovakia; 
Final  Negative  Countervailing  Duty 
Determination,  49  FR  19370, 19371- 
19372.  May  7, 1984  as  typical  in 
nonmarket  economy  countries: 

By  market  standards,  the  nonmarket 
environment  is  riddled  with  distortions. 
Prices  are  set  by  central  planners.  "Losses" 
suffered  by  production  and  foreign  trade 
enterprises  are  routinely  covered  by 
government  transfers.  Investment  decisions 
are  controlled  by  the  state.  Money  and  credit 


are  allocated  by  the  central  planners.  The 
wage  bill  is  set  by  government. 

Thus,  although  the  the  steel  and 
chemicals  purchased  by  the  lug  nuts 
industry  in  the  PRC  are  sold  outside  of 
the  plan,  we  have  determined  that  the 
significant  government  presence  in 
theses  industries  renders  subsidies 
incapable  ef  being  identified  or  fairly 
quantified.  As  a  result,  we  have 
determined  not  to  initiate  an  upstream 
subsidies  investigation  of  the  steel  and 
chemical  suppliers  to  the  PRC  lug  nuts 
industry. 

2.  Convict  Labor 

Petitioner  alleges  that  "temporary 
workers"  for  the  lug  nut  producers  in  the 
PRC  may  be  convict  labor.  Petitioner 
has  not  provided  sufficient 
documentation  to  support  its  allegation 
that  convict  labor  is  used  by  Chinese  lug 
nut  producers,  and  we  found  tio 
indication  of  this  at  verification  in  the 
antidumping  case  on  lug  nuts  (see  56  FR 
46153).  Therefore,  we  are  not  initiating 
on  this  program. 

Scope  of  Investigation 

The  lug  nuts  covered  by  this 
investigation  are  one-piece  and  two- 
piece  chrome-plated  lug  nuts,  finished  or 
unfinished.  These  include  chrome-plated 
lug  nuts,  finished  or  unfinished,  which 
are  more  than  ^Vis  inches  (17.45 
millimeters)  in  height  and  which  have  a 
hexagonal  (hex)  size  of  at  least  % 
inches  (19.05  millimeters]  but  not  over 
one  inch  (25.4  millimeters).  The  term 
"unfinished"  refers  to  unplated  and/or 
unassembled  chrome-plated  lug  nuts. 

The  wheel  locks  covered  by  this 
investigation  include  finished  or 
unfinished  wheel  locks.  These  include  - 
wheel  locks  which  are  more  than  '  Ve 
inches  (17.45  millimeters)  in  height  and 
which  have  an  outside  diameter  of  at 
least  %  inches  (19.05  millimeters)  but 
not  over  one  inch  (25.4  millimeters),  with 
a  somewhat  undulating  or  splined 
pattern  for  use  with  a  matching  key  or 
•  wrench.  The  term  "finished"  refers  to 
wheel  locks  that  are  chrome-plated  and 
include  a  locking  mechanism  with  or 
without  a  key  or  similar  access  device. 
The  term  "unfinished"  refers  to  wheel 
locks  that  are  unplated  and  with  or 
without  a  locking  mechanism.  Locking 
mechanisms  for  wheel  locks,  if  shipped 
separately,  are  within  the  scope  of  this 
investigation. 

The  subject  merchandise  is  used  for 
securing  wheels  to  cars,  vans,  trucks, 
utility  vehicles,  and  trailers.  The  wheel 
lock,  in  addition,  contains  a  locking 
mechanism  which  prevents  removal 
except  with  a  distinct  access  device 
such  as  a  key.  The  subject  merchandise 
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is  currently  provided  for  under 
subheading  7318.16.00UX)  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

This  determination  is  published 
pursuant  to  section  702(c)  of  the  Act  and 
19  CFR  355.13. 

Dated:  January  2, 1962. 
Alan  M.  Dunn, 

Assistant  Secr^ary  for  Import   ■ 
Administration. 

[FR  Doc  9^-466  Filed  1-A-S2;  8:45  am] 
MUMS  cone  S6«-0S-M 


International  Trade  Administratioru 

[C-549-701] 

Certain  Steel  Wire  NaRs  From  TTtafland; 
Preliminary  Recutta  of  Countervailing 
Duty  Adminialratlve  Review  and  Intent 
to  Rescind  Countervailing  Duly  Order, 
in  Part 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review  and  intent  to  rescind 
countervailing  duty  order,  in  part. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
steel  wire  nails  from  Thailand  for  the 
period  January  1. 1969  throu^ 
December  31, 1989.  We  fbid  that  the 
scope  of  the  countervailing  duty  order 
included  certain  non-dutiable 
merchandise  from  a  GATT-signatory 
country.  This  notice  hereby  annoimces 
the  Department's  intent  to  rescind  that 
portion  of  the  countervailing  duty  order 
on  the  duty-free  merchandise.  We  invit« 
interested  parties  to  comment  on  the 
intent  to  rescind  the  countervailing  duty 
order,  in  part 

With  regard  to  the  dutiable 
merchandise  covered  by  the  remainder 
of  the  countervailing  duty  order,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  0.46  percent  o</  volorem. 
In  accordance  with  19  CFR  355.7.  any 
rate  less  than  0.50  percent  ad  va/orem  is 
de  minimis.  We  invite  interested  parties 
to  comment  on  these  preliminary  results. 
EFFECUVE  date:  January  9. 1992. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Patricia  W.  Stroup  or  Michael  Rollin. 
OfHce  of  Countervailing  Compliance, 
International  Trade  Adninistratioa,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone:  (20^  377-2786. 


SUPPUMENTARV  information: 

Background 

On  October  5, 1990.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Fedat^  RegMtar  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (55  FR  40901)  of  the 
countervailing  duty  order  on  certain 
steel  wire  nails  from  Thailand  (52  FR 
36987,  October  2, 1967)  for  the  period 
January  1, 1966  through  December  31, 
1989.  On  October  31, 1990.  cnlain 
petitioners  in  the  original  investigation 
requested  an  administrative  review  of 
the  order.  We  initiated  the  review  on 
December  la  1990  (55  FR  50739).  The 
Department  has  now  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope 

In  our  notice  of  Final  AfHrmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  (52  FR  36687. 
October  2. 1987).  the  merchandise 
covered  by  the  investigation  was 
described  as  follows: 

The  products  covered  by  this  investigation 
are  certain  steel  wire  nails  from  Thailand. 
These  nails  are:  One-piece  steel  nails  made 
of  round  wire,  as  cuRcntly  provided  for  in 
Tariff  Schedules  of  the  United  States 
Annotated  item  numbers  846.2S00b  646.2610- 
90  and  646J040;  two-piece  steel  wire  nails  aa 
currently  provided  for  in  item  number 
646.3200;  and  naili  with  steel  wire  shanks 
and  lead  heads,  as  currently  provided  for  tti 
item  number  046.3800.  These  products  are 
currently  ciassifiabie  under  Harmonized 
System  item  numbers  7317.00.55, 7317.00.65, 
7317 ALTS  and  761&iaia 

With  respect  to  Harmonized  Tariff 
Schedule  (HTS)  item  number  7616.10.10, 
this  number  applies  only  to  aluminum 
nails.  In  the  petition,  petitioners  did  not 
include  aluminum  nails  in  the 
description  of  the  covered  merchandise 
and  the  Department  did  not  investigate 
aluminum  nails.  Accordingly,  we  are 
clarifying  the  scope  of  the  order  to 
exclude  aluminum  nails  imported  under 
HTS  number  7616.10.10. 

In  addition,  the  Department  intends  to 
rescind  that  portion  of  the 
countervailing  duty  order  covering  those 
items  which  were  duty-free  at  the  time 
of  the  investigation.  This  merchandise 
includes  certain  steel  wire  nails, 
previously  provided  Cor  in  Tariff 
Schedules  of  the  United  States 
Aimotated  (TSUSA)  item  number 
646.3040:  TSUSA  item  number  646.320a 
two  piece  steel  wire  nails;  and  TSUSA 
item  number  646  J600.  nails  with  steel 
wire  shanks  and  lead  beads.  These 
products  are  currently  provided  for 
under  HTS  item  nuo^crs  7317i)0.a5  and 


7317.0075,  both  of  which  continue  to 
have  duty-free  treatment. 

The  merchandise  covered  by  the 
remainder  of  the  countervailing  duty 
order,  and  subiect  of  this  administrative 
review,  is  described  as:  One-piece  steel 
nails  made  of  round  wire,  as  previously 
provided  for  in  TSUSA  item  number 
646.2500  and  646.2610-90.  These 
products  are  currently  provided  for 
under  HTS  item  number  7317.00.55.  The 
TSUSA  and  HTS  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

This  administrative  review  covers  the 
period  January  1, 1989  through 
December  31, 1989,  and  seven  programs. 
One  producer,  K.Y.  Intertrade  (KYI),  and 
one  trading  company,  Asoke,  accounted 
for  substantially  all  exports  of  the 
subject  merchandise  from  Thailand  to 
the  United  States  during  the  review 
period.  Both  of  these  companies,  and  the 
Tirms  supplying  substantially  all  nails  to 
the  trading  company,  responded  to  the 
Department's  questionnaires. 

Intent  to  Resciiid  Countervailing  Duty 
Older,  in  Part 

During  the  conduct  of  this 
administrative  review,  the  Department 
found  that  certain  merchandise  covered 
by  the  countervailing  duty  order  (the 
Order)  was  duty-free  under  the 
Generalized  System  of  Preferences 
(GSP)  and  had  been  duty-free  at  the 
time  of  the  investigation. 

Since  Thailand  is  a  member  of  the 
General  Agreement  on  Tariffs  and 
Trade  (GATT),  and  as  certain  of  the 
nails  covered  by  the  Order  are  non- 
dutiable,  petitioner  was  required  to 
allege  that,  and  the  U.S.  International 
Trade  Commission  was  required  under 
section  303(a)(2)  of  the  Act.  to  determine 
whether  imports  of  these  duty  free 
products  caused  or  threatened  to  cause 
material  injury  to  the  U.S.  industry  in 
question.  Under  the  provisions  of  this 
paragraph,  the  Department  lacks  the 
authority  to  impose  duties  on  duty-free 
merchandise  from  Thailand  unless  an 
af^rmative  injury  determination  has 
been  made.  (See.  ej.,  Certain  Fasteners 
from  India:  Final  Results  of 
Administrative  Review  and  Partial 
Revocation  of  Countervailing  Duty 
Order  (47  FR  44129.  October  6. 1982); 
Woo)  from  Argentina;  Termination  of 
Countervaiiiug  Duty  Investigation  (47  FR 
57981,  December  29. 1982);  Carbon  Steel 
Wire  Rod  from  Trinidad  and  Tobago; 
Final  Results  of  Changed  Circumstances 
Administrative  Review  and  Revocation 
of  Countervailing  Duty  Order  (52  FR 
45982,  December  3, 1987);  and. 
Amendment  to  Scope  of  Investigation: 
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Leather  from  Argentina  (55  FR 13303, 
April  10. 1990).) 

By  letter  of  November  15, 1991,  the 
Royal  Thai  Government  (RTG) 
requested  that  the  Department  revoke 
the  countervailing  duty  order  on  this 
merchandise,  and.  on  November  21, 
1991.  petitioners  formally  withdrew  that 
portion  of  the  petition  covering  the  duty- 
free merchandise. 

Accordingly,  The  Department  intends 
to  rescind  that  portion  of  the 
countervailing  duty  order  on  imports  of 
non-dutiable  nails  from  Thailand,  as 
described  in  the  "Scope"  section  of  this 
notice. 

Analysis  of  Programs 

/.  Programs  Preliminarily  Determined  to 
Confer  Bounties  or  Grants 

A.  Export  Packing  Credits 

Export  packing  credits  (EPCs)  are 
short-term  pre-shipment  and  post- 
shipment  export  loans.  Exporters  apply 
to  commercial  banks  for  EPCs  and  the 
commercial  banks,  in  turn,  submit  the 
applications  to  the  Bank  of  Thailand 
(BOT)  for  approval.  Under  the 
"Regulations  Governing  the  Purchase  of 
Promissory  Notes  Arising  from  Exports" 
(B.E.  2528),  effecUve  January  2. 1986.  the 
BOT  repurchases  promissory  notes 
issued  by  creditworthy  exporters 
through  commercial  banks.  To  qualify 
for  the  repurchase  arrangement, 
promissory  notes  must  be  supported  by 
a  letter  of  credit,  sales  contract,    i 
purchase  order,  usance  bill  or       | 
warehouse  receipt.  The  notes  are 
available  for  a  maximum  of  180  days 
and  interest  is  payable  on  the  due  date 
of  the  loan. 

The  BOT  charges  the  commercial 
bank  account  for  the  principal  amount 
plus  five  percent  interest  per  annum  on 
repurchased  packing  credits  issued  in 
connection  with  exports  of  goods 
specified  in  categories  one  and  two  of 
the  "Notification  of  the  Board  of  i 
Investment  No.  40/2521."  The       | 
commercial  bank  then  charges  the 
exporter's  account  for  the  principal 
amount  plus  up  to  seven  percent  interest 
on  the  due  date  of  the  loan. 

If  the  commercial  bank  does  not  meet 
the  terms  of  the  loan,  the  BOT  charges 
the  commercial  bank  a  penalty, 
retroactive  to  the  first  day  of  the  loan,  at 
an  eight  percent  interest  rate.  If  the 
exporter  does  not  meet  the  terms  of  the 
loan,  the  commercial  bank  passes  on  to 
the  borrower  the  additional  eight 
percent  penalty  charge. 

If  the  exporter  can  prove  that 
shipment  of  the  goods  took  place  within 
60  days  after  the  due  dafe  (in  the  case  of 
pre-shipment  loans),  or  the  foreign 
currency  was  received  within  60  days 


after  the  due  date  (in  the  case  of  post- 
shipment  loans),  the  penalty  is  refunded 
to  the  commercial  bank  by  the  BOT  and 
the  commercial  bank  credits  the 
exporter's  account.  If  only  a  portion  of 
the  goods  was  shipped  or  only  a  portion 
of  the  foreign  currency  was  received  by 
the  due  date,  the  exporter  receives  only 
a  partial  refund,  proportional  to  the 
value  of  the  goods  shipped  or  the  foreign 
currency  received  The  purpose  of  the 
penalty  charge  is  to  ensure  that 
companies  are  using  the  EPCs  to  finance 
export  sales. 

On  October  1. 1988,  the  RTG  issued 
new  regulations  that  coexisted  with  the 
prior  regulations  until  December  31, 

1988.  Effective  October  1. 1988,  all  first- 
time  applicants  for  EPCs  had  to  apply 
under  the  new  regulations.  Established 
users  of  the  EPC  program  had  the  option 
of  taking  out  promissory  notes  under 
either  the  old  or  the  new  regulations. 
EPCs  received  under  the  previous 
regulations,  but  still  outstanding  as  of 
January  1. 1989.  continued  under  the 
previous  regulations  until  their 
expiration  dates. 

'The  new  regulations  implemented 
several  changes  in  the  EPC  program. 
Now.  only  pre-shipment  financing  is 
permitted,  the  maximum  interest  rate 
that  commercial  banks  can  charge 
exporters  was  increased  from  7  to  10 
percent,  and  the  BOT  repurchase  rate 
was  changed  to  4  percent  for  small 
exporters  and  5  percent  for  large 
exporters.  The  penalty  charge  to 
exporters  was  reduced  from  8  to  5 
percent.  In  addition,  commercial  banks 
can  lend  up  to  100  percent  of  the 
shipment  value,  but  can  only  rediscount 
up  to  50  percent  of  the  loan  amount  with 
the  BOT.  Under  the  previous 
regulations,  the  commercial  banks  could 
only  lend  up  to  90  percent  of  the 
shipment  value  and  the  BOT 
rediscounted  100  percent  of  the  loan 
amount. 

Because  only  exporters  are  eligible  for 
these  loans,  we  preliminarily  determine 
that  they  are  countervailable  to  the 
extent  that  they  are  provided  at 
preferential  rates. 

For  our  benchmark  interest  rate,  we 
used  an  average  of  the  interest  rates 
charged  on,  loans  and  overdrafts  during 
the  review  period.  The  average  rate  was 
11.75  percent  for  loans  taken  out  in  1988, 
and  12.23  percent  for  loans  taken  out  in 

1989.  In  the  countervailing  duty 
investigation  of  steel  wire  rope  from 
Thailand  (See.  Final  Affirmative 
Countervailing  Duty  Determination  and 
Order;  Steel  Wire  Rope  from  Thailand 
(56  FR  46299,  September  11, 1991)).  th? 
Department  determined  that  these  were 
the  most  appropriate  rates  to  determine 
the  benchmark  because  loans  and 


overdrafts  accounted  fop  approximately 
70  percent  of  all  short-term  financing  in 
Thailand  during  the  period  of  review. 

Comparing  the  benchmarks  for  1988 
and  1989  to  the  rates  charged  on  the 
EPCs,  we  find  that  the  rate  on  EPCs  is 
preferential  and,  therefore  confers  a 
bounty  or  grant  on  exports  of  steel  wire 
nails.  Only  KYI  used  these  EPC  loans  to 
finance  U.S.  exports  of  the  subject 
merchandise  during  the  review  period. 

To  calculate  the  benefit  from  the  EPC 
loans  on  which  interest  was  paid  during 
1989,  we  followed  the  short-term  loan 
methodology  which  has  been  applied 
consistently  in  our  past  determinations 
(See,  Final  Affirmative  Countervailing 
Duty  Determination  and  Countervailing 
Duty  Order:  Butt-Weld  Pipe  Fittings 
from  Thailand  (55  FR  1695,  January  18, 
1990)  and  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  OrdertCeramic  Tile 
from  Mexico  (53  FR  15090,  April  27, 
1988]),  and  §  355.44(b)(3)  of  "Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comment"  (54  FR  23366,  May  31, 
1989). 

As  KYI  was  able  to  provide 
information  on  EPCs  taken  out 
specifically  for  exports  of  nails  to  the 
United  States,  we  compared  the 
amounts  of  interest  it  paid  on  these 
EPCs  to  the  amount  of  interest  which 
would  have  been  paid  on  similar  loans 
at  the  benchmark  rates.  We  dedur»pd 
the  total  amount  of  interest  (including 
unrefunded  penalties  paid  during  the 
period)  paid  by  KYI  from  the  amount  of 
interest  which  would  have  been  paid  at 
benchmark  rates,  then  divided  the 
resulting  interest  differential  by  the 
value  of  KYI's  U.S.  nail  exports  for  the 
period.  We  then  weighted  the  benefits 
received  by  KYI  by  its  share  of  nail 
exports  to  the  United  States  during  the 
period  of  review.  As  a  result,  we 
preliminarily  determine  the  weighted  ' 
average  bounty  or  grant  under  this 
program  to  be  0.33  percent  ad  valorem, 

B.  Tax  Certificates  for  Exports 

The  Tax  and  Duty  Compensation  of 
Exported  Goods  produced  in  the 
Kingdom  Act  of  1981  (Tax  and  Duty  Act) 
provides  for  rebates  to  exporters  for 
indirect  taxes  and  imported  duties  on 
inputs  used  to  produce  exported  goods. . 
These  rebates  are  provided  to  the 
exporters  in  the  form  of  tax  certificates. 
These  certificates  may  be  used  by  the 
companies  to  pay  various  tax  liabilities 
or  they  may  be  sold  or  traded  to  other 
cbmpanies.  These  are  two  rates  for  the 
tax  certificates  for  each  eligible  product 
sector,  the  "A"  rate  rebates  both  import 
duties  and  indirect  domestic  taxes,  and 
is  claimed  by  exporters  that  have 
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incurred  import  charges  and  have  not 
otherwise  had  duties  refunded.  The  "B" 
rate  rebates  only  indirect  domestic 
taxes  and  is  claimed  by  exporters  who 
have  not  paid  import  duties  or  who 
participate  in  Thailand's  customs  duty 
drawback  program  or  duty  exemption 
program  on  imported  raw  materials,  or 
who  do  not  import  raw  materials  for  use 
is  production. 

In  all  previous  investigations  and 
administrative  reviews  involving 
Thailand's  program  of  tax  rebates,  these 
rebate  rates  have  been  computed  on  the 
basis  of  an  Input/Output  (I/O)  study 
initially  published  in  1980,  based  on  1975 
data,  and  updated  in  1965  using  1980 
data.  Thailand's  Ministry  of  Finance 
(MOF)  used  the  I/O  study  to  compute 
the -value  of  total  inputs  (both  imports 
and  local  purchases]  used  in  a  discret» 
range  of  sector-specific  products  at  ex- 
factory  prices.  The  Ministry  then 
calculates  the  import  duties  and  indirect 
domestic  taxes  on  each  input,  and  the  A 
and  B  rebate  rates  described  above. 

In  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Orden  Certain 
Steel  Wire  Nails  from  Thailand  (52  FR 
36987,  October  2, 1987).  the  Department 
examined  Thailand's  rebate  system 
under  the  Tax  and  Duty  Act  and  found 
that  the  program  was  intended  to  rebate 
indirect  taxes  and  import  duties  and 
that,  based  on  the  methodology 
employed  by  the  MOF  at  that  time,  the 
rebate  rates  had  been  reasonably 
calculated.  (For  more  detailed 
discussions  of  the  sector-specific 
rebates  see.  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Textile  Mill  Products  from 
Thailand  (52  FR  7638,  March  12, 1987). 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  Carbon  Steel  Butt- Weld  Pipe 
Fittings  from  Thailand  (55  FR  1695. 
January  18, 1990),  and  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Steel  Wire 
Rope  from  Thailand  (56  FR  46299, 
September  11. 1991)). 

In  1987.  the  Minis^y  of  Finance  (MOF) 
devised  a  new  methodology  for 
calculating  product-specific  rebate  rates 
for  nails,  first,  to  eliminate  rebates  on 
non-physically  incorporated  inputs,  and 
second,  to  adjust  the  denominator  used 
in  the  calculation  of  the  rebate  rate  to 
f.o.b  value,  the  basis  upon  which  the 
certificates  are  granted.  This  new 
product-specific  methodology  used  by 
the  MOF  is  called  the  physical  input 
coefficient  methodology  (PHIC). 

To  establish  the  new  rebate  rates,  the 
MOF  first  surveyed  nail  producers  in 
1987,  to  obtain  1986  data  on  the  source, 
amount  and  value  of  Inputs  used  in  nail 


production,  and  information  on  sales  of 
finished  products. 

Based  on  the  survey  responses,  the 
MOF  identified  the  physically 
incorporated  inputs  for  nails  and 
calculated  corresponding  values  for 
each  input,  per  ton.  of  nails  produced. 
This  per-ton  value  is  called  the  "input 
coefficient."  The  calculation  of  tax 
incidence  varies  by  input  based  on 
sourcing.  The  indirect  taxes  rebated  in 
the  PHIC  methodology  are  (1)  the  final 
stage  business  tax  on  the  sale  of  the 
inputs  to  the  nail  producer  by  the  input 
supplier,  and  (2)  the  prior  stage  business 
tax  and  import  duties  on  the  sale  of 
materials  to  the  input  suppher.  Under 
the  PHIC  methodology,  the  final  stage 
business  tax  is  calculated  by  multiplying 
the  input  coefficient  for  each  input  by 
the  business  and  municipal  tax  rate.  The 
prior  stage  indirect  tax  and  duty 
incidence  is  calculated  by  utilization  of 
the  A  and  B  rebate  rates  (sector  rates) 
for  the  I/O  sector  to  which  each 
physically  incorporated  input 
corresponds,  as  applied  to  its  input 
coefficient. 

On  imported  raw  materials,  the  PHIC 
methodology  rebates  the  import  tariff 
and  business  tax.  The  import  tariff  rate 
is  obtained  directly  from  the  Customs 
Tariff  of  Thailand.  The  business  tax  rate 
for  this  product  is  a  maximum  of  five 
percent  before  adjustment.  Under 
certain  circumstances,  it  may  be  less. 
For  the  PHIC  methodology,  the  reduced 
rate  business  tax  was  utilized  and  the 
lowest  tax  rate  available  was  used  to 
calculate  the  total  business  and 
municipal  taxes. 

crhe  incidence  of  import  duties  on 
imported  raw  materials  is  calculated  by 
multiplying  the  customs  tariff  rate  by  the 
input  coefficient.  The  incidence  of 
business  tax  on  imported  raw  materials 
is  derived  by  multiplying  the  business 
tax  rate  by  the  input  coefficient  plus  the 
incidence  of  import  duties,  plus  an 
increment  entitled  "standard  profit." 
This  "standard  profit"  is  an  addition  to 
the  import  price  of  the  goods,  utilized 
solely  by  lliai  Customs  to  increase  the 
assessment  base  used  in  determining  the 
amount  of  business  taxes  to  be  charged 
on  imports. 

For  the  PHIC  A  rebate  rate,  the  total 
tax  incidence  is  the  sum  of  business 
taxes,  municipal  taxes  and  import 
duties.  For  the  PHIC  B  rebate  rate,  it  is 
the  sum  of  business  and  municipal 
taxes. 

For  the  denominator  to  be  used  in 
determining  the  rates  of  the  tax  refunds, 
the  MOF  compared  the  export  sale 
value  derived  from  responses  in  the 
survey,  to  a  'variable  cost-price'  figure. 
The  MOF  selected  the  higher  of  these 
two  prices  to  use  as  the  denominator  in 


determining  the  A  and  B  export  tax 
rebate  rates. 

In  1987,  these  new  rates  were 
published  in  No.  Or.  2/2530.  The  PHIC 
rebate  rates  for  nails  classified  in  CCCN 
73.31  were  6.78  percent  (A  rate)  and  0.13 
percent  (B  rate).  This  No.  Or.  2/2530  was 
superseded  on  February  29, 1988  by  No. 
Or.  1/2351.  which  republished  all 
existing  rebate  rates  by  Harmonized 
System  (HS)  classification  item  number. 
"The  No.  Or.  1/2351  rates  for  steel  wire 
nails  classified  under  HS  7317.00  are 
6.78  percent  (A  rate)  and  0.13  percent  (R 
rate).  These  rates  were  in  effect  during 
the  entire  review  period. 

Because  the  PHIC  methodology  Is  now 
used  by  the  RTG  to  determine  the  rebate 
rates  for  nail  exports,  the  Department 
must  treat  these  revisions  as  it  would  an 
entirely  new  program  and  revisit  the 
issue  of  whether  or  not  the  program 
meets  our  criteria  as  a  legitimate  rebate 
of  indirect  taxes  and  import  duties. 

To  determine  whether  an  indirect  tax 
rebate  system,  which  incorporates 
rebates  of  imports  duties,  confers  a 
bounty  or  grant,  we  must  apply  the 
following  analysis.  First,  we  examine 
whether  the  system  is  intended  to 
operate  as  a  rebate  of  both  indirect 
taxes  and  import  duties.  Next,  we 
analyze  whether  the  government 
properly  ascertained  the  level  of  the 
rebate.  This  includes  a  review  of  the 
sample  used  in  the  study,  including  the 
documentation  and  the  accuracy  of  the 
information  gathered  from  the  sample  on 
input  coefficients,  import  prices  and 
rates  of  duty  on  imported  inputs,  and  the 
exchange  rates  used  to  convert  import 
prices  denominated  in  a  foreign 
currency  to  the  local  currency.  We  must 
also  determine  that,  where  there  is  a 
fixed  duty  drawback  system  in  place, 
the  import  duties  are  not  being  refunded 
or  rebated  in  an  amount  greater  than  the 
actual  duty  amount.  Finally,  we  review 
whether  the  rebate  schedules  are 
revised  periodically  in  order  to 
determine  if  the  rebate  amount  reflects 
the  amount  of  duty  and  indirect  taxes 
paid.  (See,  Final  Affirmative 
Coimtervailing  Duty  Determination  and 
Countervailing  Duty  Order  Certain 
Apparel  from  Thailand  (50  FR  9818, 
March  12. 1985).) 

When  the  study  upon  which  the 
indirect  tax  and  import  duty  rebate 
system  meets  the  criteria  outlined 
above,  the  Department  will  consider 
that  the  system  does  not  confer  a  bounty 
or  grant  unless  the  amount  set  forth  in 
the  rebate  schedule  for  the  exported 
product  exceeds  the  amount  of  duties 
and  indirect  taxes  on  physically 
incorporated  inputs. 
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In  the  Final  AfTirmative  I 

Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Certain 
Apparel  from  Thailand  (50  FR  981B, 
March  12. 1965],  we  examined  the  RTG's 
rebate  system  under  the  Tax  and  Duty 
Act.  We  found  that  the  program  was 
intended  to  rebate  indirect  taxes  and 
import  duties.  We  compared  the  bases 
for  the  I/O  and  the  PHIC  studies,  and 
analyzed  the  information  submitted  by 
the  respondents.  Having  examined  the 
methodology  utilized  in  determining  the 
VmC  rebates  we  Hnd.  preliminarily,  that 
these  rebates  also  are  intended  to  rebate 
indirect  taxes  and  import  duties^ 

We  reviewed  Thailand's  duty 
drawback  system  and  found  that  in 
order  to  participate  in  this  drawback 
system,  a  Hrm  must  be  registered  and 
cannot  receive  the  A  rebates  which 
include  the  import  duties  in  the 
calculation.  Only  unregistered  firms  may 
utilize  the  A  rate  tax  rebates.  Based  on 
the  above,  we  find  that  there  are  no 
overrebates  of  import  duties. 

We  also  find  that  the  RTG  properly 
ascertained  the  tax  and  duty  rates 
applicable  to  each  of  the  claimed  input 
categories  utilized  in  the  production  of 
nails,  and  that  the  rates  were  correctly 
applied  in  the  RTG't  input  coefficient 
calculation. 

However,  the  respondents  did  not 
provide  any  of  the  requested  supporting 
documentation,  such  as  the  companies' 
questionnaire  responses  or  the  RTG's 
calculations  of  the  input  coefficients 
which  were  based  on  these  responses. 
Accordingly,  there  was  not  sufficient 
supporting  documentation  for  the 
Department  to  make  a  determination  as 
to  Whether  the  input  coefficients  had 
been  properly  calculated. 

Based  on  the  above,  the  Department 
determines,  preliminarily,  that 
respondents  have  failed  to  demonstrate 
that  the  rebate  rates  were  reasonably 
calculated,  and.  since  the  program  is 
available  only  to  exporters,  the  entire 
amount  of  the  export  tax  rebate  is 
countervailable.  I 

Asoke  and  KYI  accounted  for 
substantially  all  exports  of  Thai  nails  to 
the  United  States  during  the  period. 
These  two  firms  received  only  the  B  tax 
rebate  rate,  0.13  percent  on  their  nail 
exports  to  the  United  States.       i 

Accordingly,  we  preliminarily  I 
determine  the  total  net  bounty  or  grant 
received  under  diis  program  to  be  0.13 
percent  { 

//.  Programs  Preliminarily  Determined 
Not  to  be  Used 

The  Department  has  examined  the 
following  programs  and  preliminarily 
determines  that  the  producers, 
manufacturers  and  exporters  of  the 


subject  merchandise  to  the  United 
States  did  not  use  them  during  the 
period  of  review. 

A.  Rediscount  of  Industrial  Bills 

B.  Electricity  Discounts  for  Exporters 

C.  Export  Processing  Zones 

D.  International  Trade  Promotion  Fund 

E.  Incentives  Under  the  Investment 
Promotion  Act  (IPA) 

(1)  Assistance  to  'Trading  Companies 
under  the  IPA  (Section  16) 

•  Exemption  of  business  ta.xes  for 
suppliers 

•  Exemption  of  business  taxes  for 
subcontractors 

•  Entitlement  to  Export  Packing 
Credits 

•  A  double  deduction  from  taxable 
income  of  taxes  paid  by  branch  offices 
outside  Thailand 

•  A  double  ileduction  from  taxable 
income  of  foreign  marketing  expenses 

•  Permission  to  maintain  foreign 
currency  bank  accounts 

(2)  Other  Incentives 

•  Section  28,  Exemption  on  import 
duties  and  business  taxes  on  machinery 
used  to  produce  promoted  products 

•  Section  31,  Income  tax  exemption 

•  Section  33,  Goodwill  and  royalties 
tax  exemption 

•  Section  34,  Additional  tax 
deduction  for  dividends  paid  on 
promoted  activities 

•  Section  36(2],  Exemption  of  import 
duties  and  business  taxes  on  items 
imported  for  export 

•  Section  36(3],  Exemption  on  export 
duties  and  business  taxes  on  products 
produced  or  assembled  by  promoted 
firms 

•  Section  38(4],  Deduction  form 
assessable  income  of  an  amount  equal 
to  5  percent  of  the  increase  over  the 
previous  year  of  income  derived  from 
exports 

It  should  be  noted  that  under  item  E, 
1],  "Asssitance  to  Trading  Companies 
Under  the  Investment  Promotion  Act 
Permission  to  Hold  Foreign  Currency 
Accounts,"  Asoke  does  maintain  a 
foreign  currency  account  denominated 
in  U.S.  dollars.  However,  according  to 
the  questionnaire  response,  this  account 
was  not  used  to  conduct  transactions 
involving  steel  wire  nail  exports  to  the 
United  States,  or  to  import  inputs  for  the 
production  of  steel  wire  nails  during  the 
review  period. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we   ' 
preliminarily  determine  the  net  bounty 
or  grant  on  the  dutiable  merchandise  to 
be  0.46  percent  ad  valorem  for  all 
shipments  of  certain  dutiable  steel  wire 
nails  from  Thailand  to  the  United  States 
during  the  period  January  1, 1989 


through  December  31, 1969.  Pursuant  to 
19  CFR  355.7,  any  rate  less  than  0.5 
percent  ad  valorem  is  de  minimis. 

With  regard  to  the  rescission  of  that 
part  of  the  order  covering  the  duty-free 
merchandise,  the  Department  intends  tn 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  such  entries 
upon  which  liquidation  has  been 
suspended,  and.  further,  to  terminate  the 
suspension  of  liquidation  on  future 
entries  of  this  merchandise. 

Regarding  the  dutiable  merchandise 
covered  by  this  administrative  review, 
the  Department  intends  to  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
shipments  of  the  merchandise  subject  to 
the  countervailing  duty  order  exported 
on  or  after  January  1, 1989  and  on  or 
before  December  31, 1989. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  waive 
cash  deposits  or  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Act,  on  all 
shipments  of  the  covered  merchandise 
from  Thailand  entered,  or  withdravra 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  the  administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  .date  of  publication.  The  case 
briefs  must  present  in  full  all  arguments 
that  interested  parties  feel  are  relevant 
to  the  Secretary's  final  results  in  this 
administrative  review.  Rebuttal  briefs, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief.  Any  hearing,  if  requested,  will  be 
held  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefs.  Copies 
of  case  briefs  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  (  355.38(e]  of  the 
Commerce  regulations. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38(c),  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 


UMI 


Federal  Register  /  Vol.  57.  No.  6  /  Thursday,  January  9.  1992  /  Notices 


issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)). 
and  19  CFR  355.22. 

Dated:  |anuary  3, 1992 

Alan  M.  Dunn. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doe.  92-541  Filed  1-8-92;  8:45  am] 

■UMG  CODE  MIO-OS-II 


Export  Trade  Certificate  Of  Review 

AOENCY:  International  Trade 
Administration,  Commerce. 

ACnON:  Notice  of  issuance  of  an 
amended  export  trade  certiHcate  of 
review. 

summary:  The  Department  of 
Commerce,  has  issued  an  amendment  to 
the  Export  Trade  Certificate  of  Review 
granted  to  the  CISA  Export  Trade 
Group,  Inc.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  October  26, 1988  (53  FR 
43253). 

FOn  FURTHER  INFORMATION  CONTACT: 

George  Muller,  Director,  ORice  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  HI 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certiflcates  of  Review.  The 
regulations  implementing  Title  UI  are 
found  at  15  CFR  part  325  (50  FR  1804. 
January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b)  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  3905(a) 
of  the  Act  and  15  CFR  325 11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  88-00013  was  issued  to  the  CISA 
Export  Trade  Group,  Inc.  (QSAETG)  on 
October  19, 1988.  Notice  of  issuance  of 
the  Certificate  was  published  in  the 


Federal  Register  on  October  26, 1988  (53 
FR  43253). 

The  CISA  Export  Trade  Group,  Inc. 
(CISA  ETC)  has  amended  its  certificate 
to: 

1.  Delete  Beardsley  &  Piper  Division, 
Chicago,  IL;  Georgia-PaciHc 
Corporation,  Atlanta.  GA;  Metaullics 
Systems,  Solon,  OH:  Capital  Resin 
Corporation,  Columbia,  OH:  and 
Simplicity  Engineering,  Inc.,  Durand,  MI 
as  "Members"  of  the  Certificate. 

2.  Add  the  following  "Members"  to 
the  Certificate:  Didion  Manufacturing 
Company,  St.  Peters,  MO;  GMD 
Engineered  Systems.  Inc.,  Forth  Worth, 
TX;  Hartley  Engineered  Control 
Systems,  Division  of  Hartley  Controls 
Corporation,  Neenah,  WI  and  its  . 
controlling  entity  The  Neenah 
Corporation,  Neenah,  WI;  Stackpole 
Carbon  Company,  St.  Marys,  PA  and  its 
controlling  entity  The  Carbone  USA 
Corporation,  Boston,  MA. 

3.  Amend  the  mailing  address  of  a 
"Member"  company  as  follows: 
Dependable  Foundry  Equipment  Co., 
Inc./Redford-Carver  Foundry  Products, 
Sherwood,  OR  andits  controlling  entity 
Tromley  Industrial  Holdings,  Inc., 
Tualatin,  OR. 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

Dated:  December  17, 1991. 
Gwwge  Mullw, 

Director,  Office  of  Export  Tivding  Company 

Affairs. 

[FR  Doc.  92-496  Filed  1-8-82;  8:45  am] 

BNJJNa  CODE  SS1»«IMI 


National  Oceanic  and  Atmospheric 
Administration 

IDocket  No.  920101-2001] 

Talcing  and  Importing  of  Marine 
Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTKHt  Notice  of  finding  of 
conformance. 

summary:  The  Assistant  Administrator 
for  Fisheries,  NOAA  (Assistant 
Administrator),  announces  that  Ecuador 
and  Panama  have  submitted 
documentary  evidence  that  establishes 
that,  during  the  1991  fishing  season, 
these  nations  have  met  the  criteria 
established  for  the  importation  of 
yellowfin  tuna  and  yellowfln  tuna 


products  from  countries  that  have 
enacted  legislation  to  prohibit 
intentional  purse  seine  nets  on  marine 
mammals.  Therefore,  yellowfin  tuna  and 
yellowfin  tuna  products  may  be 
imported  from  Ecuador  and  Panama  into 
the  United  States  through  December  31, 
1992. 

EFFECnvt  date:  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACR 

E.C.  FuUerton,  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  300  South  Ferry  Street, 
room  2005,  Terminal  Island,  CA  90731- 
7415  (213/514-6196). 
SUPPLEMENTARY  INFORMATION:  On 
November  16, 1990,  NMFS  published  ah 
interim  final  rule  (55  FR  47880)  that 
established  a  provision  for  timely 
consideration  and  granting  of  an 
affirmative  finding  under  the  yellowfin 
importation  regulations  to  a  nation  that 
prohibits  its  vessels  from  intentionally 
deploying  purse  seine  nets  on  marine 
mammals  in  the  course  of  harvesting 
yellowfin  tuna  in  the  eastern  tropical 
Pacific  Ocean.  With  an  affirmative 
finding,  yellowfin  tuna  and  yellowfin 
tuna  products  from  the  harvesting  nation 
can  t>e  imported  into  the  United  States. 

The  regulation  at  50  CFR  2ie.24(e](5) 
provides,  consistent  with  the  purposes 
and  policies  of  the  Marine  Mammal 
Protection  Act,  specific  criteria  for 
issuing  Initial  and  subsequent 
affirmative  findings  to  a  harvesting 
nation  that  implements  a  prohibition 
against  the  intentional  setting  on  marine 
mammals  by  its  purse  seine  vessels.  The 
Assistant  Administrator  has  determined 
that  the  nations  of  Ecuador  and  Panama 
complied  with  the  criteria  established 
by  the  regulations  during  the  1991  | 

fishing  season — October  1, 1990,  through 
September  30, 1991. 

Therefore,  all  yellowfin  tuna  and 
yellowfin  tuna  harvested  products  by 
Panama  or  Panamanian-flag  vessels  and 
Ecuador  or  Ecuadorian-flag  vessels  may 
be  imported  into  the  United  States 
through  December  31, 1992.  or  until  the 
Assistant  Administrator  determines 
otherwise. 

Authority:  18  U.S.C  1361  et  aeq. 

Dated:  |anuai>  3. 1992. 
Wimam  W.  Fox.  |r.. 
Assistant  Administrator  for  Fisheries. 

(FR  Doc.  92-456  Filed  l-«-e2;  8:45  am) 
I  cooc  Mto-ta-M 


New  England  Fishery  Management 
Council;  Public  Meettng 

AOCNCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
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The  New  England  Fishery 

Management  Council  [Council]  will  hold 
a  public  meeting  on  January  IS,  1992.  at 
10  a.m..  at  the  Kings  Grant  Inn.  rt.  128  at 
Trask  Lane,  Danvers,  MA:  telephone: 
508-774-6800. 

The  meeting  will  begin  with  reports  by 
the  Atlantic  Sea  Scallop,  the  Groundfish 
and  the  Large  Peiagics  Oversight 
Committees.  Following  these  reports 
there  will  be  a  brie^ng  on  the  field 
hearing  of  the  Committee  on  Merchant 
Marine  and  Fisheries  Subcommittee  and 
Wildlife  Conservation  regarding  the 
New  England  Groundfish  Restoration 
Act  of  1992.  There  also  will  be  a  report 
on  the  status  of  the  Council's  Committee 
on  Fisheries  Interrelationships. 

The  meeting  will  conclude  with 
reports  by  the  Council  Chairman,  the 
Council  Executive  Director,  the  National 
Marine  Fisheries  Service  Regional 
Director,  and  the  Northeast  Fisheries 
Science  Center  and  Mid-Adantic 
Council  liaisons.  Representatives  from 
the  U.S.  Department  of  State.  U.S.  Coast 
Guard.  U.S.  Fish  and  Wildlife  Service 
and  the  Atlantic  States  Marine  Fisheries 
Commission  will  then  also  report  to  the 
Council. 

For  more  information  contact  Douglas 
G.  Marshall,  Executive  Director,  New 
England  Fishery  Management  Council,  5 
Broadway.  Saugus.  MA  01906:  telephone 
(617)  231-0422. 


Dated  January  3, 1992. 
DavM  S.  OMlm. 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 

(FR  Doc.  92-415  Filed  1-8-92:  MS  am] 

nUMQ  CODE  SS10-2M( 


C0MMnTEER3RTHE 
IMPLEMENTATIOM  OF  TEXTILE 
AGREEMENTS 

Termination  Of  tfM  Export  Visi 
Arrangwnant  for  Certain  Cotton,  Wool 
and  ManHHIado  Rber  Textia  Producta 
Produced  or  Manufactured  in  the 
SodaUat  Federal  Republic  of  ^' 

Yugoslavia 

lanuary  2. 1992. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  terminating 
the  existing  export  visa  arrangement 

EFFCCTWt  OATC  March  5. 1992. 

ran  nMTNm  mroMMTiON  CONTACT 

Naomi  Freeman.  Intematioaal  Trmde 
Specialist.  Office  of  Textiles  and 


Apparel.  U.S.  Department  of  Commerce. 

(202)  377-4212. 

SUPPLEMENTARY  MFORMATKNC 

Authority:  Executive  Order  11651  of  March 
3, 1972.  a*  amended:  section  204  of  tiie 
Agricultural  Act  of  1956.  dS  amended  (7 
use.  1854). 

The  U.S.  Government  has  notified  the 
Government  of  the  Socialist  Federal 
Republic  of  Yugoslavia  that  the  existing 
export  visa  arrangement,  established 
under  the  terms  of  the  Bilateral  Cotton. 
Wool  and  Man-Made  Fiber  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  October  26  and  27, 1976.  as 
amended,  is  being  terminated.  (See  55 
FR  5053,  pubhshed  in  the  Federal 
Register  on  February  13. 1990.) 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs,  effective  on 
March  5, 1992.  to  permit  entry  of 
shipments  of  textile  products,  produced 
or  manufactured  in  Yugoslavia  and 
exported  from  Yugoslavia  on  and  after 
March  5. 1992  which  are  not 
accompanied  by  an  export  visa.  The 
import  restraint  limits  published  in  the 
Federal  Register  on  December  16. 1991 
(56  FR  65244)  are  still  in  effect  for  1992. 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committae  far  ttw  invtanentatioD  of  Textile 

lanuary  2. 1992. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner.  This  directive  cancels 
and  supersedes  the  directive  issued  to  you  on 
February  7. 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  directs  you  to 
prohibit  entry  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Yugoslavia  which  are  not 
properly  visaed  by  the  Government  of  the 
Socialist  Federal  Republic  of  Yugoslavia. 

Effective  or.  March  5, 1992,  an  export  visa 
shall  no  longer  be  required  for  shipments  of 
textile  products,  produced  or  manufactured  in 
Yugoslavia  and  exported  from  Yugoslavia  on 
and  after  March  5, 1992. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  litis 
action  fall*  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

jFR  Doc.  92-467  Filed  l-a-a2: 8:45  am] 


DEPARTMENT  OF  DEFENSE 
General  Services  Administration 

National  Aeronauttes  and  Space 
Administration 

(0MB  Control  No.  9000-XXXX;  FAR  Cass 
91-131 

0MB  Clearance  Request  Concerning 
Written  Refusal  of  a  Utility  Supplier  To 
Execute  a  Utility  Contract 

AQENOES:  Department  of  Defense 
(DOD).  General  Services  Administration 
(GSA).  and  National  Aeronautics.and 
Space  Administration  (NASA). 
ACTION:  Notice  of  request  for  OMB 
clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  new 
information  collection  requirement 
concerning  Written  Refusal  of  a  Utility 
Supplier  to  Execute  a  Utility  Contract 
DATES:  Comments  may  be  submitted  on 
or  before  March  9. 1992. 
ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss.  PAR  Desk  Officer.  OMB.  room 
3235,  NEOa  Washington.  DC  20503. 
FOR  FURTHER  WTOWMATION  CONTACT: 
Beverly  Fayson.  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501-4755. 
SUPPLEMENTARY  MFORMATKNC 

A.  Puipow 

The  Federal  Acquisition  Regutation 
requires  that  contracts  comply  with  the 
applicable  Federal  laws  and  the ' 
relevant  parts  of  the  FAR.  The  written 
and  definite  refusal  by  a  utility  supplier 
to  execute  a  tendered  contract  (41J)04-2) 
is  intended  to  identify  those  suppliers 
who  refuse  to  do  so  and  the  rationale  of 
the  supplier  for  refusing. 

B.  Annual  Reporting  Burden 

The  aimual  reporting  burden  is 
estimated  as  follows:  Respondents,  50; 
responses  per  respondent.  1;  total 
annual  responses,  50;  preparation  hours 
per  response,  .30;  and  total  response 
burden  hours,  25. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS).  room  4041. 
Washington.  DC  2040S,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No, 
9000-41002.  Written  Refiisal  of  a  Utility 
Supplier  to  Execute  a  Utility  Contract,  in 
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all  corretpondMice.  FAR41iMM-2((4 
cootaraed  im  a  proposed  lule.  FAR  Caa* 
91-13,  AcquuitiQa  of  UtQity  Seivice*, 
publlalied  in  the  Feiaral  Regain,  sa  FR 
23982.  May  ak  1991 

Dated: 


FARStentoriat 


[OMB  CMMral  No.  MOO-XXXX;  FAR  Caao 


0MB  CImvwicv  Rfl^oMl  Cvncwiwis 
CnonQO  kt  nMn  or  Tornw  mm 
CDitdMons  of  Sopvico  for  ^ofloMtoQ' 


AOCNCHX  DcpcotaMnl  of  Dcfcne 
(DOD),  Generri  Setvicn  AdauMstratka 
(GSAl,  and  National  Atfonautics  and 
Space  Adniustratioa  |I^IASA>. 
ACneir  NotiGC  of  reqaest  for  Oliffi 
ckoraaco. 

summary:  [Aider  the  provisioiu  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35],  the  Federal 
Acquisition  Regulatioa  (FAR^ 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB}  a 
request  for  a  new  infonaation  collection 
requirement  concerning  FAR  clause 
52^14-6.  Change  in  Rates  or  Terms  and 
Conditions  of  Service  for  Regulated 
Services. 

DATESi  CooHnents  may  be  submitted  on 
orJ)^ore  March  %  1992. 

is:  Send  rn—neats  to  Mr.  Peter 


Weiss,  FAR  Desk  Officer.  OMB.  i 
3235,  NEOB.  Wa^ngton.  DC  20af& 
Fow  Funmoi  mfohmation  cowfact? 
Beverly  Faystm,  Office  of  Federal 
Acqissttion  Policy,  GSA  (202)  SOl-STSS. 
SUPPtmiCNTARV  MRNMATIONt 

A.  Purpose 

The  FAR  ckmse  at  52.241-6  require* 
the  utility  to  famish  the  Government 
with  a  cooq^e  set  of  rates,  tenas  tmd 
conditioDS,  and  any  st^acfprnitly 
approved  or  proposed  revisioaa  vHien 
proposed. 

The  anneal  reporting  burden  is 
estimated  as  follows:  Respondents,  1000; 
responses  per  respondent,  5;  total 
annual  responses,  50CXI.  prqiaration 


hour*  per  response.  IS  minfli  and  totai 
renmnae  burden  houn.  125a 


C.  Annual  I 

The  annoal  recordkeeping  bnrden  fs 
estimated  as  foOovnr  Recordkeepers, 
1000;  hoiffs  perreconBteeper,  1;  and 
total  recordkeeping  harden  hours,  lOOO. 


Requester  may  obtain  copies  of  OMB 
appficatioRS  or  jus  tinea  tions  from  the 
General  Services  Adwinistration.  FAR 
Secretariat  (VRS),  rooai  4011, 
Waakingtan,  DC  20«e6»  tclleplKine  fZIB) 
501-4755.  Please  cite  OkO  Control  Na 
900»-XXXX  PAR  caaa  tl-13l  Chaage  in 
Rates  or  Term  and  Conditians  of 
Service  for  Resisted  Sovicea,  in  att 
correspondeiKe.  The  ckaae  at  512ftt-ft 
was  contained  in  a  proposed  rule,  FAR 
case  91-13,  Acquisition  of  Utiftty 
Services,  publiahcd  in  the  Fodasal 
Re«MK  (SftFR  2398eV  May  M.  19M. 

Dated:  Deeemfeer31, 1991. 
Lanie  A.  Ft  aim. 
FAR  Secretariat 

(FR  Doc.  92-108  Filed  l-S-42;  8:45  ami 
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(OMB  Contour  Nb.  lOOO-XXXX;  FAR  Caaa 


OMB 


AOENaES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronavtica  and 
Space  Administration  (NASA). 
action:  Notice  of  rcqoeat  for  OMB 
clearance. 

auMMAHYi  Under  the  provisioos  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Seoetariat  has  siyiraitted  to  the  Office 
of  Manageaient  and  Budget  (OMB)  a 
request  for  a  new  infonnation  cotiection 
requirement  coBceraiag  FAR  clause 
52.241-13,  Capital  Credits. 
DATES:  Comments  may  be  submitted  on 
or  before  March  9, 1992. 
ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer,  OMB,  room 
3235.  NEOB.  Washington,  DC  20503. 
POR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  S01-i7a& 
SUPPI.EMENTARY  INFORMATION: 


accoumiat  of  Capital  Cradita 
GonKraiaent  when  te 
member  of  a  coaparalivc. 


Ma 


The  annaal  reporting  burden  it 
estimated  as  fettows:  Respondents,  450; 
responsea  per  teapondeat,  t;  talak 

annual  responses,  450;  preparation 
hours  per  response,  2;  and  total  response 
b«ffdailnara,9aOL 


The  anmra)  recordkeeping  burden  n 
estimated  as  folfowsr  Reeordkeepers, 
450;  hours  per  recordkeeper.  1;  and  total 
recordkeeping  burden  hours.  450. 

Obtainint  CSapiaa  af  Prapasala 

Requester  nny  obtain  copies  of  OMB 
applications  or  |uslifitaHons  from  the 
General  Servfcas  Adiininstialiun,  FAR 
Secretariat  fVRS),  room  4©n, 
Washington,  DC  20405,  telephone  (20Z) 
501-4755.  Please  cite  OMB  Control  No. 
9000-XXXX,  FAR  Case  ffl-13,  Capital 
CredilB.  in  aM  taimpendiacr  The 
clause  at  S£atl-13  was  contained  in  a 
propoaad  rule.  FAR  case  91-13, 
Acqaisitien  of  IKbly  Services, 
published  in  the  Federal  Reg^ter  (56  FR 
23982)  May  M.1«fl. 

Daled:  December  31. 19S1. 
LaMieA.Fniiic. 
FAR  SecretarimL 

[Fit  Dbc  «»-«»  PiM  t-a-sz;  S«  awl 


The  FAR  daase  52.2n-iX  CapHal 
Credits,  ia  designed  to  obtain  an 


1 
•1-13] 


OMBCIaarancn 

Scope  and  Duration  of  Contract 

AQENOES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Adnnustration  (NASA). 
action:  Notice  of  request  for  OMB 
clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1900  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secialaiiat  bos  aubontlcd  to  the  Offkn 
of  kl»i«eBmt  and  Budget  (OMB)  a 
request  for  a  new  information  coUediaR 
requirement  concerning  FAR  clause 
52.241-2.  Scope  and  Duration  of 
Contracts. 

DATia:  Coiwinnts  may  be  subimtted  on 
or  before  Mwch  9, 1992. 
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AOOfiESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer,  0MB,  room 
3235.  NEOB,  Washington.  DC  20503. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501-4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  clause  at  52.241-2  requires 
the  utility  to  furnish  the  Government 
with  a  complete  set  of  rates,  terms  and 
conditions,  and  any  subsequently 
approved  or  proposed  revision^  when 
proposed. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  1000; 
responses  per  respondent.  5;  total 
annual  responses.  5000;  preparation 
hours  per  response,  15  mins;  and  total 
response  burden  hours,  1250.    i    - 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
lOOO;  hours  per  recordkeeper,  1;  and 
total  recordkeeping  burden  hours,  1000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  0MB 
applications  or  justiHcations  from  the 
General  Services  Administration.  FAR 
Secretariat  (VRS),  room  4041. 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  0MB  Control  No. 
9000-XXXX,  FAR  case  91-13,  Scope  and 
Duration  of  Contract  in  all 
-  correspondence.  The  clause  at  52.241-2 
was  contained  in  a  proposed  rule,  FAR 
Case  91-13,  Acquisition  of  Utility 
Services,  published  in  the  Federal 
Register,  56  FR  23982,  May  24, 1991. 

Dated:  December  31. 1991. 
Laurie  A.  Frazier, 

FAR  Secretariat. 

[PR  Doc.  92-410  Filed  l-«-92:  a-45  am] 
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(0MB  Control  Na  9000-XXXX;  FAR  C«M 
91-131 

0MB  Clearance  Request  Concemind 
Electric  Service  TefTitory  Compliance 


AOENaES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  request  for  OMB 
clearance. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  for  a  new  information  collection 
requirement  concerning  the  provision  at 
FAR  52.241-11,  Electric  Service  Territory 
Compliance  Representation. 
DATES:  Conunents  may  be  submitted  on 
or  before  March  9, 1992. 
ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer,  OMB,  room 
3235,  NEOB,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson.  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501-4755. 
SUPPlfMENTARY  INFORMATION: 

A.  Purpose 

The  representation  at  52.241-11, 
Electric  Service  Territory  Compliance 
Representation,  is  required  when 
proposed  alternatives  of  electric  utility 
suppliers  are  being  solicited.  The 
representation  is  to  ensure  compliance 
with  Public  Law  lOQ-202. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  200; 
responses  per  respondent,  2.5;  total 
annual  responses,  500;  preparation 
hours  per  response,  1;  and  total  response 
burden  hours,  500. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  OMB 
appUcations  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4041, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-XXXX.  FAR  Case  91-13,  Electric 
Service  Territory  Compliance 
Representation,  in  all  correspondence. 
The  clause  at  52.241-11  was  contained 
in  a  proposed  rule,  FAR  case  91-13, 
Acquisition  of  Utility  Services, 
published  in  the  Federal  Register  (56  FR 
23982)  May  24, 1991. 

Dated:  December  31, 1991. 
Laurie  K.  Frazier, 
FAR  Secretariat 

[FR  Doc.  92-411  Filed  1-6-92: 8:45  am] 
WLUNO  cooe  ano-Jc-M 


Department  of  the  Navy 

Intention  to  Prepare  an  Environmental 
Impact  Statement  for  the  Wastewater 
Treatment  System  Upgrade  at  Marine 
Corps  Base,Camp  LeJeune,  NC 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 


(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500),  the  Department  of  the 
Navy  (DON),  U.S.  Marine  Corps  is 
preparing  a  DEIS  for  modifications  to 
the  existing  Wastewater  Treatment 
System  at  the  Camp  Lejeune  Complex 
which  includes  the  Marine  Corps  Base 
(MCB)  and  the  Marine  Corps  Air  Station 
(MCAS).  New  River  (Onslow  County). 

The  State  of  North  Carolina  has 
indicated  that  discharges  into  portions 
of  the  New  River  and  its  tributaries  are 
in  conflict  with  its  goal  to  upgrade  water 
quality  in  the  region.  The  North  Carolina 
Department  of  &ivironment.  Health,  and 
Natural  Resources,  Division  of 
Environmental  Management  (DEM)  has 
conducted  studies  which  indicate  the 
river  is  no  longer  able  to  absorb  all  of 
the  nutrients  being  discharged  to  it. 
Camp  Lejeune  currently  maintains  seven 
separate  wastewater  treatment  plants, 
six  of  which  dischaige  into  the  New 
River.  The  seventh  plant  discharges  to 
the  intracoastal  waterway. 

As  a  result  of  the  DEM  concerns,  MCB 
Camp  Lejeune  initiated  a  multi-phased 
Wastewater  Treatment  Master  Plan  to 
evaluate  alternative  approaches  to  meet 
the  overall  treatment  needs.  Five 
alternatives  were  developed  and 
investigated  fiom  a  technical  and 
economic  feasibility  standpoint.  Three 
alternatives  are  being  further 
investigated  based  on  a  combination  of 
factors:  Economic,  regulatory,  phasing 
and  environmental.  Along  with  the  no    . 
action  alternative,  the  three  alternatives 
to  be  evaluated  within  the  context  of  the 
EIS  will  be:  (1)  A  new  15  MGD 
secondary  treatment  plant  at  the  Hadnot 
Point  area  with  an  ocean  outfall  to 
accommodate  all  flows,  (2)^8  new  15 
MGD  advanced  treatment  plant  at  the 
Hadnot  Point  area  with  a  river  discharge 
to  accommodate  all  flows,  (3)  a 
combination  of  land  application  for  the 
southern  plants,  and  construction  of  a 
new  advanced  treatment  plant  with  a 
river  dischaige  for  the  remaining  flows. 

Scoping  for  this  DEIS  was  initiated  in 
November  1991  by  letters  to  potentially 
affected  entities,  and  cognizant  local, 
state,  and  Federal  agencies.  The  letter 
described  the  proposed  action  and 
requested  formal  input  to  identify 
environmental  issues  meriting  in-depth 
analysis. 

In  order  that  conunents  be  considered 
in  a  timely  fashion,  all  scoping 
correspondence  should  be  received  not 
later  than  four  (4)  weeks  after  the 
publication  of  this  notice.  When  the 
DEIS  is  completed,  a  public  notice  of  its 
availability  will  be  made  which  will 
request  review  and  comment  by  all 


UMI 
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intecesfedpartie*.  AFiaal  

Environateatal  Impact  StatemcBt  ^BIS} 
wiU  thfen  be  pcepared  to  tetpoad  to  tht 
review  canmeDts. 

The  Marme  Coipe  widieatoiii—t 
that  att  iateieated  partica  have  the 
oppoitunity  to  focoi  the  tan'mmmtatai 
analysia,  ud  requals  onaneBta  be 
addieMed  t(K  AUantic  Dmnm,  Naval 
Facibtie*  Ea§iBceriag  CeaMaand, 
Norfdk.  Vii^ia  23511-6287.  Attn:  Ma. 
Pam  Anderson  (Code  2032). 

Dated:  fmiary  2. 1982. 

WaynaT.BMidMK 

Lieutenant,  fAGC  US.  NamtllUatrmi 
Alternate  Fedetad  RegiaterLia«o»  Officer. 
[FR  Doc.  92-4W  Fifed  t-*-«a:894S  «>) 
MIXINOCOOK 


DEPARTMENT  OF  BIEflfiY 

Intent  To  Prepare  a  Remadial 
InveaHgatfon/FaaaibiBty  Study- 
Environmental  ImfMCt  Sttfmawfc 
Responaa  Actiona  at  SBea  la  8L  Louie, 
MO 

AOENCV:  Department  of  Eaef!^. 
ACnONC  Notice  of  intent  to  prepare  a 
reRiedia[  tnvestigation/feeraibiKty  study- 
environmental  impact  statement 

auMMARV:  Notice  is  herdisr  given  that 
the  Departmeai  of  Eaeinr  {DCK);  ander 
its  Poraerly  UtiUied  SHee  Remedial 
ActioD  Projpam  (FUSRAI^  iofteada  to 
conduct  a  oomprehenaive  enviroBDUsilal 
review  and  analysia  ol  the  "Si  Loiae 
Site"  (ooaapoaed  of  several  sitea  located 
in  and  aeor  St  Louia.  Miaaaari)  to 
determine  the  natitfc  and  cscteat  ol 
existing  contanHnatJaa  and  to  evahiate 
alternative  leipoaat  actiooa.  The  St 
Louis  Site  ia  eemposed  (tf  the  St  Louis 
Downtown  Site  (SLDS)  and^vidntty 
properties;  theSt  Loeis  Aintoct  Site 
(SLAPS)  and  vidiuty  ptopertiea:  and  die 
Latty  Avemte  prapotiea  censiating  of 
the  Haielwood  Interim  Storafs  Site 
(HISS),  the  Fature  Coatii^s  property, 
and  six  ooouoercial  or  indiistrial  vicinity 
properties  aioa%  Latty  Avenue.  (These 
vicinity  proputies  are  ar^aa  not  owned 
or  conlrotted  by  DOE.  whkh  ate 
radioactively  contaminated  above  DOB 
guidelines  for  reaidual  ra<tioactive 
material  as  a  residt  of  the  previova 
processing  of  radioactive  BMteriala  at 
the  St.  Louis  Site  where  DCK  ia 
undertaking  remedial  action.)  The 
environmental  review  and  analysis  will 
integrate  the  values  ol  the  National 
Environmental  Policy  Act  (NEPA]  and 
requirements  of  the  Coaprehoiaive 
Environmental  Response, 
Compensatioo.  and  Liability  Act 
(CERCLA),  aa  amended  by  the 
Superfund  Araendmeite  and 


Remdboriatkm  Act  (SARA)    hstealteT 
referred  to  as  CERCLA,  NEPA  vnloss 
undsr  hSPA  Witt  be  inBOtporated  into 
the  lenwdial  iavistigstion/iisasiblMty 
study  (RWFS)  iiiiiiiiiiiminte  of  CERCLA. 
The  resulting  report  will  be  the  Rl/FS- 
EIS.  Nothiag  ia  thia  Notice  of  iatenl 
(NOI),  or  in  odwr  docwento  to  ba 
prepared,  is  intended  to  lepiesent  a 
statement  on  the  leg^  appticabibty  of 
NEPA  to  remedial  actioas  aodcr 
CERCLA. 

DATlt:  WriftlcR  coamsento  or 
niiflgf  stimm  pontmarlrrrd  nn  nr  hrfinm 
February  7, 1982.  will  be  conaidefed  ia 
the  cfmrae  ofia^ilcaMntmg  the 
intcpated  CERCLA/MEPA  procesa  and 
its  decwmeatstion  Canmients  or 
suggesttena  pestmafkad  ^ter  that  date 
will  be  consideted  to  diemaximmB 
extent  practicafale.  A  scoping  awrting 
wiU  be  held  at  the  Berketey  Scmor  li^ 
School,  8710  Walter  Avcnae.  Berieriey. 
Missouri  eaiM,  on  Jaaaaiy  28. 1992.  at  7 
p.m.  local  time.  Requests  to  speak  at  this 
meeting  sfaouhl  be  forwarded  toMi; 
LestCT  K.  Price  by  |nnanry  22. 1992.  at 
the  address  indicated  bektw  Persons 
who  have  not  sabmittsd  a  request  to 
speak  in  advance  suy  icgiater  at  the 
scoping  meetiag.  Thoae  vibo  registcf  to 
speak  at  the  OKCting  wili  be  called  on  to 
present  their  rnmswnts  es  time  penaits. 
AOMiBiEic  Conanento  or  niggestions 
on  the  scope  of  the  Rl/PS-EIS  and 
requeate  to  qpeak  at  the  soopmg  meeting 
discussed  bdow  in  the  Seopmg  sectioa 
shoukl  be  ad^essed  to  Mr.  Lester  K. 
Price,  Director.  Former  Sites  Restoratioa 
Division,  U.S.  Dcpartamnt  of  Energy. 
DOE  Field  Office.  Oak  Ridge,  Pool 
OfBce  BoK  E,  Oak  Ridgi.  Temmssee 
37831.  (615)  578-OMg  or  1-800-253-97SB 
Fax  ommneato  to:  (615)  S76-e8B«w 

Documento  we  avaibble  lor 
inspection  at  locatioaa  set  forth  later  in 
this  notice. 


ponnNimaii 
For  further  infbrmatian  on  DOE'S  EB 
process,  please  coatact:  Ms.  Carol 
Borgstrom,  Director.  Office  of  NEPA 
Overs^ht.  EH-2S.  U.&  Dqiartnent  of 
Energy,  1000  fadepemtence  Avcnae, 
SW,.  Washington.  DC  20665.  (202)  506- 
470O  or  1-800-472-2756. 

For  farther  inforatation  on  OOE's  RI/ 
FS  process,  please  contact  Ms.  KatUecn 
Taimi,  DircM^,  Office  off  BiviraaaMntal 
Comphance,  EH-2Z  lf.&  Depwtment  of 
Energy.  1000  Independincf  Avenue, 
SW.,  Wasbit^toa.  DC  20586.  (282)  586- 
9024. 

Louis  Site  containa  reaidaal 
radioactivTty  above  DOB  gsidehacs.  and 
cleanap  of  the  SMe  has  been  designated 
as  part  of  FUSRAP.  FUSRAP  was 
established  in  1974  by  the  Atomic 


Enersr  Cwmaisstca  (ABCV,  a 
pudtcusssr  sgsmyetDbB.Tlie 
prtamry  objective  of  FUSRAP  is  to 
identi^  and  ismsdiatt  sites  where 
radioactive  oontaminatioii  remains  from 
the  early  jpsers  of  the  nations'  atomic 
energy  program  or  from  otiier  activRies 
dmt  resaksd  in  conditions  that  Congress 
has  saAoriasd  DOE  to  remediate.  The 
goals  of  FUSRAP  are  to:  (1)  Control 
radioactive  oontaauMrtion  at  fhe  sites, 
in  coaipiiaace  with  appKcalne  or 
relevant  and  approprtate  retjairements 
for  the  protection  of  human  health  and 
fke  enviroameat.  and  (2)  to  the  extent 
possiUe,  certify  the  sites  fbrosewfthoat 
radiological  restrictions  fbnowmg 
decoatMmmtioii. 


The  St.  Loots  Site  consists  of  severaf 
noneontigaeas  areas  located  in  and  near 
St.  Lonis,  Missouri.  Tlie  St.  Louis  ^e 
consists  of  SLDS  and  vicinfty  properties; 
SLAPS  and  vidnity  properties;  and  the 
Latty  Avenue  properties  consisting  of 
IWS,  die  Pstm  Coatings  property,  and 
six  commercial  or  mdnsvial  vicinity 
properties  along  Latty  Avemic. 
Contaaiinatioii  at  these  sites  is  the  result 
of  nraniBm  processmg  and  waste 
management  activities  that  took  place 
from  the  1940b;  19508,  ahdlueos.  All  the 
pioperties.  wftb  the  exception  of  SLDS 
and  rto  vicinity  properties,  are  on  the 
National  Priorities  List  of  the 
Eniiiwnmtiilal  ftetection  Agency  (EPA). 

The  SLDS  beated  in  an  indostrialized 
area  on  the  eastern  border  of  St.  Lome, 
about  90  m  (300  ft)  west  of  the 
Mississippi  River  snd  approximately 
17.7  km  (11  an)  sowtheest  of  %APS.  The 
SLDS  is  owned  by  Malhnduodt,  htc, 
and  is  utilised  as  an  operating  plant  for 
the  production  of  various  chemical 
products.  The  property  oecnpies 
approximately  18.2  ha  (45  acres)  and 
includes  numeroos  bondings  and 
facilities.  Tne  mJ36  is  traversed  by  the       ^ 
tracks  of  three  railroad  hnes,  and 
several  spurs  service  the  property  froai 
the  main  hnts.  The  property  is  imced, 
and  Mallinckrodt,  Inc..  maintains  24- 
hour  secarily. 

The  SLAPS,  an  8.a-ha  (Z1.7-acre) 
property  apprwumatety  24  km  (15  mi) 
from  downtown  St.  Louts,  lies 
immediately  north  ol  the  Lambert-St. 
Louis  failemational  Airport.  It  is 
bounded  on  the  sputh  by  (he  Norfolk 
and  Western  RaUroad  and  Banshee 
Road,  on  the  west  Iq?  CoWwater  &eek. 
on  the  north  by  a  ball  field  area,  and  on 
the  north  aad  east  by  MeOonneR 
BoulevKiL  The  aree  is  toned  for 
inJsstiial  use^  widi  the  nearest 
residential  neos  located  aporoximately 
0.8  km  fas  mif  west,  1.8  kni  (1  nri) 
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northwest  and  2.4  km  (1.5  mi)  north  of 
SLAPS.  The  property  is  currently  owned 
by  the  city  of  St.  Louis  and  is  managed 
by  the  St.  Louis  Airport  Authority. 
Transfer  of  SLAPS  property  back  to 
DOE  prior  to  remediation  is  being 
considered.  However,  this  transfer  is  not 
a  condition  for  the  proposed  alternatives 
to  be  evaluated  as  part  of  the  RI/FS-EIS. 
Currently,  the  entire  site  is  fenced  to 
restrict  public  access,  and  maintenance 
and  routine  environmental  monitoring 
are  the  only  activities  taking  place  at  the 
property.  TTie  SLAPS  vicinity  properties 
include  ditches  to  the  north  and  south  of 
the  property,  an  adjacent  athletic  field, 
transportation  routes  termed  as  "haul 
roads"  (i.e.,  McDonnell  Boulevard,  Latty 
Avenue.  Hazelwood  Avenue,  Persball 
Road,  Eva  Avenue,  and  Frost  Avenue), 
and  the  areas  along  transportation 
routes  and  Coldwater  Creek  that  have 
been  identified  as  containing  residual 
radioactivity  that  exceeds  DOE    | 
guidelines.  Seventy-eight  such      | 
properties  along  the  haul  roads  and 
Coldwater  Creek  have  been  identified; 
five  of  these  properties  are  zoned  for 
residential  use,  with  the  rest  zoned  for 
commercial  use.  Bansheed  Road  on  the 
southern  border  of  SLAPS,  a  30-m  (100- 
ft)  strip  of  St.  Louis  Airport  property 
south  of  and  parallel  to  Banshee  Road, 
and  seven  railroad  properties  in  the  area 
of  SLAPS  are  also  considered  SLAPS 
vicinity  properties. 

The  Latty  Avenue  properties  consist 
of  HISS  and  Futural  Coatings  properties 
at  9200  Latty  Avenue  and  six  additional 
commercial  or  industrial  vicinity 
properties  along  Latty  Avenue.  These 
properties  are  located  in  northern  St. 
Louis  County  within  the  city  limits  of 
Hazelwood  and  Berkeley.  Missouri, 
approximately  1.2  km  (0.75  mi)  northeast 
of  SLAPS.  The  HISS  and  Futura    i 
Coatings  properties,  which  are      | 
separated  by  a  chain-link  fence,  occupy 
the  eastern  and  western  halves  of  9200 
Latty  Avenue,  respectively.  The  HISS 
and  Futura  Coatings  properties  are 
completely  fenced  to  restrict  public 
access. 

The  Latty  Avenue  properties  are 
located  in  an  area  that  is  primarily 
commercial/industrial,  with  the  nearest 
residential  area  located  approximately 
0.5  km  (0.3  mi)  to  the  east.  Storm-water 
runoff  from  the  Latty  Avenue  properties 
drains  into  ditches  and  a  storm  sewer 
that  empties  into  Coldwater  Creek, 
which  is  located  to  the  west  of  the 
properties.  The  HISS  property,  which  is 
currently  leased  by  DOE,  contains  a 
vehicle  docontamination  facility,  two 
office  trailers,  and  two  covered  surface 
storage  piles  that  contain  approximately 
27,700  m»  (32,000  yd')  of  radioactive 


material.  The  Futura  Coatings  property 
is  owned  by  Jarboe  Realty  and 
Investment  Company  and  is  leased  to 
Futura  Coatings,  Inc.,  which  currently 
manufactures  plastic  coatings  on  the 
property. 

From  1942  to  1957.  the  former 
Maillinckrodt  Chemical  Works 
performed  work  at  SLDS  under 
contracts  with  the  Manhattan  Engineer 
District  (MED)  and  AEC.  Several 
operations  were  performed,  including 
process  development  and  production  of 
various  forms  of  uranium  compounds 
and  metal,  and  recovery  of  uranium 
metal  from  residues  and  scrap.  From 
1942  to  1945,  MED/ AEC  activities  were 
carried  out  in  areas  designated  as  Plants 
1  and  2  and  in  the  original  Plant  4  (now 
Plant  10).  In  1946,  manufacturing  of 
uranium  dioxide  from  pitchblende  ore 
began  at  the  newly  constructed  Plant  6. 
From  1948  through  1950, 
decontamination  activities  were 
conducted  and  supervised  by 
Mallinckrodt  personnel  at  Plants  1  and 
2.  These  decontamination  efforts  were 
conducted  to  meet  AEC  criteria  in  effect 
at  that  time,  and  the  plants  were 
released  in  1951  for  use  without 
radiological  restrictions.  During  1950 
and  1951,  uranium  processing  operations 
began  at  Plant  6E;  Plant  4  was  modified 
and  used  as  a  metallurgical  pilot  plant 
for  processing  uranium  metal  until  it 
was  closed  in  1956.  AEC  operations  in 
Plant  6E  ended  in  1957.  and  AEC 
managed  the  decontamination  efforts  in 
Plants  4  and  6E.  returning  them  to 
Mallinckrodt  for  use  without 
radiological  restrictions  in  1962. 
Contaminated  buildings,  equipment,  and 
soil  from  Plants  4  and  6E  were  removed. 
Some  buildings  that  existed  in  1962  have 
been  razed,  and  some  new  buildings 
have  been  constructed  at  the  former 
locations  of  Plants  4  and  6.  Plant  7  was 
used  for  storing  reactor  cores,  removing 
metallic  uranium  from  salt  by  a  wet 
grinding/mill  flotation  process,  and 
continuous  processing  of  green  salt  (i.e.. 
production  of  uranium  tetrafluoride). 
These  operations  at  Plant  7  began  in 
1950  and  1951.  continuing  until  the  plant 
closed  in  1957.  Plant  7  was  released  for 
use  without  radiological  restrictions  in 
1962  following  decontamination,  based 
on  criteria  in  effect  at  that  time.  Plant  7 
is  now  used  primarily  for  storage  of 
materials  and  equipment  related  to 
current  chemical  plant  operations. 

The  SLAPS  was  acquired  by  MED/ 
AEC  in  1946.  From  1946  until  1966.  the 
property  was  used  to  store  residues  (i.e.. 
uranium-bearing  material  generated  as  a 
by-product  of  uranium  processing)  from 
SLDS.  In  1966,  the  wastes  were 
purchased  by  the  Continental  Mining 


and  Milling  Company,  removed  from  the 
SLAPS,  and  placed  in  storage  at  9200 
Latty  Avenue.  After  most  of  the  residues 
had  been  removed  from  SLAPS,  the 
buildings  were  demolished  and  buried 
on-site,  and  the  whole  area  was  covered 
with  0.3  to  1  m  (1  to  3ft)  of  clean  fill 
material.  At  9200  Latty  Avenue,  all  the 
wastes  transferred  from  SLA^  were 
deposited  directly  on  the  ground  surface. 
During  1967  and  1970.  the  residues  were 
dried  and  shipped  to  Canon  City. 
Colorado,  by  the  Commercial  Discount 
Corporation  and  Cotter  Corporation. 
The  material  in  the  storage  piles 
currently  on  HISS  originated  from  a  1979 
demolition  and  excavation  activity  on 
the  Futura  Coatings  property  and 
remedial  action  and' construction 
activities  on  and  around  the  Latty 
Avenue  properties  that  took  place  in 
1984  and  1986. 

Radiological  surveys  at  SLDS  indicate 
that  current  contamination  in  structures 
and  radionuclide  concentrations  in  soil 
exceed  DOE  limits  for  release  for  use 
without  radiological  restrictions  (as 
given  in  DOE  Order  5400.5).  Radon 
concentrations  in  three  buildings  also 
exceed  DOE  nonoccupational  radiation 
exposure  guidelines  in  DOE  Order 
5400.5.  Results  pf  surveys  performed  by 
Bechtel  National.  Inc.,  indicate  that  at 
SLDS.  uranium-238,  radium-226,  thorium- 
232,  and  thorium-230  concentrations  in 
the  soil  range  from  background  levels  up 
to  95.000  pCi/g,  2,800  pCi/g,  440  pCi/g, 
and  98.000^pCi/g,  respectively.  The 
surveys  indicated  surface  contamination 
on  virtually  all  portions  of  SLDS  that 
were  examined.  The  volume  of 
contaminated  soil  at  SLDS  is  estimated 
to  be  220,000  m'  (288.000  yd»). 

Radiological  surveys  performed  at 
SLAPS  indicate  radionuclide 
concentrations  in  the  soil  exceeding 
DOE  guidelines  for  release  for  use 
without  radiological  restrictions. 
Contamination  was  identified  as  deep 
as  5.5  m  (18  ft)  beneath  the  ground 
surface.  Uranium-238,  thorium-230,  and 
radium-226  have  been  determined  to  be 
the  primary  contaminants,  with 
concentrations  ranging  up  to  1.600  pCi/g, 
2,600  pCi/g,  and  5,620  pCi/g. 
respectively.  The  volume  of 
contaminated  soil  at  SLAPS  is  estimated 
to  be  191,000  m»  (250.000  yd"). 

A  large  portion  of  the  ground  surface 
and  subsurface  soil  at  HISS/Futura 
Coatings  property  still  remains 
radioactively  contaminated  in  excess  of 
DOE  guidelines  for  release  for  use 
without  radiological  restrictions. 
Subsurface  contamination  is  as  deep  as 
2  m  (6  ft)  at  HISS,  with  concentrations  of 
uranium-238.  thorium-230.  and  radium- 
226  ranging  up  to  800  pCi/g.  7.900  pCi/g, 
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and  70ft  pCt/g>  lespecUrety.  Th« 
estimated  voiume  of  caofaiMnaled  vA 
at  WSS  »  53320  Bi*  (TOfXtt  yd*)L  At  the 

Potura  Coatiags  property,  ooptaminattiMi 
is  as  deepaa4ABi  (15  ft)  beneaft  du 
surface,  and  the  awxiaam  neasured 
concentrations  of  dionai»-230,  tadiuB>- 
226,  uraniiun-238,  and  thariiun-232  ia  the 
soil  were  2.0Q0  pCi/g,  2J0O  pQ/ft  2,500 
pQ/g,  and  2ft  pCi/|^  respectively.  The 
estimated  volume  of  contaminated  soil 
at  the  Futura  Coatings  property  is  28,000 
m»  (34J0OO  yd*y. 

Radiological  survey*  have  alao  been 
conducted  at  all  viciaifty  properties.  The 
major  radioactive  caatanvinant  on  these 
properties  is  thorium-230.  The  average 
concentratioB  of  thorium-230  measured 
in  soil  at  these  vicinity  properties  ranges 
from  background  levels  up  to  145  pCi/g. 

Surveys  for  possible  chemical 
contaminants  were  also  performed  at 
various  properties  considered  to  be 
representative  of  those  comprising  the 
St^  Louis  Site.  The  purpose  of  these 
surveys  was  to:  (1)  Identify  and  quantify 
any  "hazards  waste"  as  deHned  und^ 
the  Resource  Conservation  and 
Recovery  Act  (RCRA):  {Z\  to  provide  a 
basis  for  assessing  the  potential  health 
hazardous  from  the  handling  of 
materials  at  the  Site  while  perfbnniag 
remedial  actions;  (3)  to  ensure  proper 
design  and  inqilementation  of  a  health 
and  safety  plan;  (4]  to  define  chemical 
characteristics;  (5)  to  hnrestigate 
potential  migration  pathways;  and  (6)  to 
determine  any  resulting  impact  on  die 
design  criteria  for  final  disposition  of  the 
waste.  Chemical  analyses  for  metals, 
anions,  organics,  and  characteristics  of 
RCRA  hazardous  waste  were  performed 
on  soil  samples  collected  from  SLDS, 
SLAPS,  HISS,  Futura  Cbatings  property, 
and  the  athletic  field.  Limited  chemical 
analyses  were  also  performed  on 
groimdwater  samples  from  SUJS. 
SLAPS,  HISS,  Pyitura  Coating  property, 
with  surface-water  samples  from 
Coldwater  Creek  also  analyzed.  In 
conjunction  with  historical  records  of 
activities  at  the  various  SL  Louis  Site 
properties,  chemical  surveys  at  these 
selected  sites  can  provide  indications  of 
maximum  chemical  contamination. 
These  values  are  used  as  conservative, 
upper  level  indications  of  chemical 
contamination  on  other  vfdnity 
'  properties  where  dtemfcal  surveys  were 
not  taken. 

The  results  of  the  chemical  surveys 
indicate  pOtniM  cssrtaauMlioB  with 
mrtab  aioiiiar  Mk  aad  IhM  poMiUjr 
attrtbuUUa  to^  tkosa  accuriiag  in  the 
materials  processed  at  SLDS.  A  foa 
organic  compouada  commonly  found  in 
many  imluttifal  areas  have  also  been 
detected  at  SLDS.  These  oiganic 


I  are  not  related  to  D(^ 
processing  activities  conducted  at  SLD6. 

In  }«ne  1990,  DOR  executed  a  Federal 
Facility  Agreement  (FFA)  with  EPA 
Region  VII.  The  FFA  vsaa  nude 
available  on  luly  12, 1900.  for  pubUc 
review  and  OMXUBeBLThe  puUic 
comment  period  ended  on  August  17, 
1980i  and  the  final  a^eeawnt  became 
effective  on  Septenb^  13. 1900.  Under 
the  FFA.  DOE  has  assaaed 
respons&ility  for 

— All  cootamiDatioo,  both  radioactive 
and  chemical,  whether  coouaingled  or 
not,  at  HISS  and  SLAPS. 

—All  radioactive  coataminatioa 
present  at  SLDS  and  on  any  vicinity 
property  that  is  above  DOE  guidelines 
for  residual  radioactive  otaterial  and  is 
related  to  uranium  processing  at  SLOS. 

— Any  chemical  or  nonradioactive 
contamination  at  SLDS  and  on  vicinity 
properties  that  has  been  mixed  or 
commingled  with  radioactivdy 
contaminated  wastes  resulting  frooi,  or 
associated  with,  uranium  manufacturing 
or  processing  activities  conducted  at 
SLD& 

The  FFA  does  not  assign 
responsibility  to  DOE  for  managing 
areas,  other  than  SLAPS  and  HISS,  that 
are  only  chemically  contaminated  with 
no  connection  to  processing  of 
radioactive  materials  at  SU)S. 


DOE  intends  to  conduct  a 
comprehensive  environmental  review 
and  analysis  to  meet  the  requirements  of 
CERCLA  and  incorporate  the  values  of 
NEPA  for  implementing  response 
actions  at  the  St.  Louis  Site.  The  St 
Louis  Site  consists  of  approximately 
765,000  m»  ttOOOjOOO  yd»l  of 
contaminated  materiala. 
,  The  CERCLA  environmental  review 
and  analysis  process  has  two  major 
phases:  a  remedial  investigation  and  a 
feasibility  stody.  which  are  also  die 
titles  or  partial  titles  of  the  reports 
resulting  from  these  phases.  It  is  DOE 
policy,  under  DOE  Order  5400.4.  to 
integrate  the  vahies  of  NEPA  and  the 
requirements  of  CERCLA  for  remedial 
actions  at  sites  for  which  it  is 
responsible.  Under  the  integration 
policy,  the  CERCLA  procesa  is 
supplemented,  as  appropriate,  to 
incorporate  the  values  of  NEPA. 

The  tntegrated  CERCLA/NEPA 
process  b^gms  with  scoping  and 
planning  phases  that  cohnmate  in  a 
serfes  of  plaraiing  docnnents.  faiciuding 
the  RI/FS-EIS  work  plan.  In  Ifie  work 
plan,  die  problems  at  f  site  are  scoped 
by  analyzing  existing  data.  hleRtff^ring 
the  contarnhmntt  of  oancem.  prof^'ng 
potential  expusuie  routes,  hientffyfng 
any  additional  specific  information  that 


is  available,  and  wfedipat  taiica 
required  tiuoaghout  te  ealire 
reaMdiation  praccM  to  faUy  I 
the  site  ptobkaMsy. 

From  tke  work  plaa.  a  field  sampling 
plan  is  writtea  to  obtaoa  the  reaaiaiog 
required  data.  CoaifiaBion  rtnr^ntu 
include  dw  health  and  safety  plan,  the 
quality  aasaraoce  profect  plan,  and  the 
coramunty  reiadcKia  plan.  The  health 
and  safety  i^a  specifies  the  pnccdures 
needed  to  protect  workers  and  the 
general  pidilk.  The  quality  asnrance 
project  plan  specifies  the  procedures, 
detectioa  levds,  and  data  qaahty  checks 
to  be  used  in  the  laboratory  aaalyaes. 
The  conoBonity  relations  plan  oottines 
procedures  to  ensure  that  the  public  ie 
kept  informed  and  grven  the  opporttimty 
to  provide  information,  suggestions,  and 
comments. 

The  RI  phase  of  the  remediation 
(decisionmaking  process  includes 
activitie*  associated  with  site 
investigations,  sample  analyses,  and 
data  evalaatwB,  which  are  perforied  to 
characterize  dw  site  aad  to  detemrine 
the  nature  and  extent  of  contaninatian. 
In  addition,  applicable  or  rrierant  and 
approfiriate  reqoireaie^ts  must  be 
identified  to  dates  auae  what  standard*, 
criteria,  tegakatioas,  er  other  constraints 
should  be  applied  to  die  proposed 
action.  Bench-scale  or  p^  stodies  nay 
be  performed  to  test  potentially 
ap^Kable  tocfasnfogie*.  The  Rl  phase 
also  inchsdes  a  bas^ne  risk 
assessment,  which  i*  a  qeantitative 
assessment  of  the  prhnary  health  and 
environmental  threats  uzider  dw  ao 
actioai  alternative. 

The  PS  phase  incfaides  screening  of 
reawdiel  technologies,  identification  and 
screening  of  response  alternative*, 
development  al  geaeral  performance 
criteria  for  svch  abematrves,  and 
detailed  evahiation  and  comparison  of 
alternatives  consistent  with  both 
CERCLA  and  NEPA.  Alternatives  to  be 
considered  for  the  St.  Louis  Site  indade: 
(1)  No  action;  {2)  treatwcrrt  and  disposal 
of  wastes  either  on-aite  or  off-site  (off- 
site  disposal  woirfd  be  considered 
generfcally,  not  speeificaDy):  and  (3)  fon- 
site  or  off-site)  coirtafranent  or 
institutional  control  alteriiativee  that 
control  the  threats  posed  by  hazardous 
substances  to  prevent  exposure.  The  no 
action  altematrve  provides  an 
environmental  baacHne  against  which 
the  impacts  of  the  other  attematfvea  can 
be  compared. 

The  data  collected  daring  the  RI  phase 
will  faiffnence  the  development  of  the 
remedial  aUematives  in  the  FS  phase, 
which  in  turn  affects  the  data  needs  and 
scope  of  treatability  studies  and  can 
result  in  additional  field  investigations. 
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Consistent  with  DOE  policy,  the  RI/FS 
process  will  be  supplemented,  as 
necessary,  to  be  consistent  with  NEPA 
and  the  Council  on  Environmental 
Quality's  regulations  (40  CFR  parts 
1500-1508).  DOE  has  determined  that  an 
EIS  is  the  appropriate  level  of  NEPA 
documentation  for  the  St.  Louis  Site. 
DOE  will  prepare  an  EIS  implementation 
plan  to  record  the  results  of  the  scoping 
process  and  to  present  the  approach  for 
preparation  of  the  EIS  (i.e..  RI/FS-EIS). 
The  EIS  implementation  plan  will  be 
prepared  following  the  scoping  meeting 
and  will  be  appended  to  the  work  plan 
for  the  St.  Louis  Site.  { 

Nothing  in  this  NOI.  or  in  othei' 
documents  to  be  prepared,  is  intended  to 
represent  a  statement  on  the  lega 
applicability  of  NTPA  to  remedia 
actions  under  CERCLA. 

Preliminary  List  of  Potential  Issues 

Potential  issues  related  to  response 
actions  at  the  St.  Louis  Site  include 
environmental  impacts,  as  well  as 
factors  that  may  result  from  or  be 
influenced  by  implementation  of  one  or 
more  of  the  remedial  alternatives.  The 
preliminary  list  that  follows  is  based  on 
issues  that  have  been  raised  relative  to 
other  DOE  proposals  of  this  natiue. 
Interested  parties  are  invited  to  I 
participate  in  the  scoping  process 
discussed  below  and  to  help  refine  this 
list  to  arrive  at  the  significant  issues  to 
be  analyzed  in  depth  in  the  integrated 
CERCLA/NEPA  process  and  to 
eliminate  from  detailed  study  the  issues 
that  are  not  significant. 

The  potential  major  issues  that  may 
arise  and  therefore  require  analysis  in 
the  integrated  CERCLA/NEPA  process 
are  as  follows: 

1.  Potential  radiological/chemical 
impacts  in  terms  of  both  radiation/ 
chemical  doses  and  resulting  health 
risks: 

— On  people,  including  workers  and 
the  general  public  (i.e.,  individuals  and 
the  total  population,  children  and  adults, 
present  and  future  genera tions); 

— Along  transportation  routes 
relevant  to  the  proposed  alternatives; 

^Associated  with  routine  remedial 
operations  and  accidents; 

— ^Associated  with  various  pathways 
to  humans,  including  air,  soil,  surface 
water,  groundwater  and  biota; 

— Due  to  natural  forces,  such  as 
erosion  and  flooding;  and 

— Associated  with  human  intrusion 
into  the  contaminated  materials. 

2.  Potential  engineering  and  technical 
issues: 

— ^The  most  reasonable  engineering 
options  for  each  type  of  waste/residue; 


— Probable  duration  of  contamination 
isolation; 

— Rates  and  magnitude  of  loss  of 
containment; 

— Related  to  site-specific 
geohydrology  and  ecology;   ' 

— Related  to  site-specific  wind 
patterns;  and 

— Site  characterization  and  research 
'  and  development  work  necessary  before 
the  decision  or  before  actual 
implementation  of  an  alternative. 

3.  Potential  issues  relative  to 
mitigative  measures  and  monitoring: 

— Health-physics  and  industrial- 
hygiene  procedures  for  workers;  and 

— Control  measures  for  erosion,  gases, 
and  dusts. 

4.  Potential  institutional  issues: 
— Project-specific  criteria  for 

decontamination,  effluents, 
environmental  concentrations,  and 
release  of  site  for  use  without 
radiological  restrictions; 

— Future  institutional  controls  (i.e.. 
monitoring  and  maintenance);  and 

— Institutional  issues  that  need  to  be 
resolved  before  an  alternative  can  be 
implemented. 

5.  Potential  socioeconomic  issues: 
— Effects  on  land  uses,  values,  and 

marketability;  and 

— Effects  on  local  transportation 
systems. 

6.  Cumulative  impacts  associated  with 
the  remedial  actions  proposed  to  be 
taken  or  reasonably  foreseeable  at  the 
St.  Louis  Site. 

7.  Issues  related  to  CERCLA  criteria 
for  selection  of  a  remedial  action: 

— Overall  protection  of  human  health 
and  the  environment; 

— Compliance  with  applicable  or 
relevant  and  appropriate  requirements; 

— Long-term  effectiveness  and 
permanence; 

— Reduction  of  waste  toxicity, 
mobility,  and  volume  through  treatment; 

— Short-term  effectiveness; 

— Implementability; 

—Cost; 

— State  acceptance;  and 

— Community  acceptance. 

Scoping 

The  results  of  the  integrated 
CERCLA/NEPA  assessment  process  for 
the  St.  Louis  Site  will  be  presented  in 
the  draft  RI/FS-EIS.  The  draft  work  plan 
and  companion  documents,  fact  sheets, 
technical  reports,  and  other  information 
related  to  DOE  activities  at  the  St.  Louis 
Site  have  been  placed  in  the  repositories 
at  the  addresses  noted  below. 

The  scoping  process  will  involve  all 
interested  govermnent  agencies  (i.e.. 
Federal,  State,  and  local),  groups,  and 


members  of  the  publia  Comments  are 
invited  on  the  alternatives  and  the 
issues  to  be  considered  in  the  integrated 
CERCLA/NEPA  process,  as  discussed  in 
this  NOI  and  in  the  draft  RI/FS-EIS 
work  plan.  A  public  scoping  meeting  is 
scheduled  to  start  at  7  p.m.,  to  be  held 
on  January  28, 1992,  in  the  Berkeley 
Senior  High  School.  8710  Walter 
Avenue,  Berkeley,  Missouri  63134.  This 
will  be  an  informal  meeting,  but  a 
complete  record  will  be  taken  and 
copies  of  the  transcript  will  be  made 
available  as  detailed  below. 

The  meeting  will  be  presided  over  by 
an  independent  facilitator,  who  will 
explain  DOE  procedures  for  conducting 
the  meeting.  The  meeting  will  not  be 
conducted  as  an  evidentiary  hearing, 
and  those  who  choose  to  make 
statements  will  not  be  subject  to  cross 
examination  by  other  speakers. 
However,  to  facilitate  the  exchange  of- 
information  and  to  clarify  issues,  DOE 
and  its  representatives  may  respond  by 
answering  questions  and  making  short 
clarifying  statements,  as  necessary  or 
appropriate.  To  ensure  that  everyone 
who  wishes  to  speak  has  a  chance  to  do 
so,  5  minutes  will  be  allotted  for  each 
speaker,  and  speakers  are  encouraged  to 
submit  a  written  summary  of  comments. 

Depending  on  the  number  of  persons 
requesting  to  be  heard,  DOE  may  allow 
longer  times  for  representatives  of 
organizations;  persons  wishing  to  speak 
on  behalf  of  an  organization  should 
identify  the  organization  in  their  request. 
Persons  who  have  not  submitted  a 
request  to  speak  in  advance  may 
register  to  speak  at  the  scoping  meeting; 
they  will  be  called  on  to  present  their 
comments  if  time  permits.  Written 
comments  or  suggestions  will  also  be 
accepted  at  the  meeting  or  should  be 
sent  to  Mr.  Lester  K.  Price  at  the  address 
given  above  in  the  Addresses  section 
and  should  be  postmarked  no  later  than 
February  7, 1992.  Comments  or 
suggestions  postmarked  after  that  date 
will  be  considered  to  the  maximum 
extent  practicable.  Oral  and  written 
comments  will  be  given  equal  weight. 
Copies  of  the  scoping  meeting  transcript, 
the  draft  woric  plan  and  companion 
documents,  and  major  references  used 
in  preparing  these  documents  will  be 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations: 

St.  Louis  Public  Library,  Government 
Information  Section.  1301  Olive  Street, 
St.  Louis,  MO.  63103,  (314)  241-2288. 

St.  Louis  County  Library,  Prairie 
Commons  Branch,  915  Utz  Lane, 
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Hazelwood.  MO.  63042.  (314)  895- 

1023. 
DOE  Public  Information  Office,  9200 

Latty  Avenue,  Hazelwood.  MO.  63042, 
,      (314)  524-4083. 

Certain  materials  have  already  been 
placed  at  the  above  repositories, 
including  preliminary  assessment  and 
site  investigation  reports,  the  draft  work 
plan,  the  community  relations  plan,  and 
reports  on  work  that  has  previously 
been  conducted  at  the  Site.  Other 
documents  will  be  added  to  the 
repositories  as  work  at  the  Site 
progresses.  These  additional  documents 
may  include,  but  are  not  limited  to,  the 
scoping  meeting  transcript, 
implementation  plan,  major  references 
used  in  preparing  the  RI/FS-EIS,  other 
technical  reports,  comments  and  new 
data  submitted  by  interested  persons, 
and  DOE  responses  to  comments.  - 

DOE  will  retain  the  transcript  of  the 
scoping  meeting,  and,  in  addition  to  the 
locations  noted  above,  will  make  a  copy 
available  for  inspection  at  the  Freedom 
of  Information  Reading  Room,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC.  20585.  Monday 
through  Friday  during  business  hours 
(i.e.,  9  a.m.  to  4  p.m.).  In  addition, 
anyone  may  make  arrangements  with 
the  recorder  to  purchase  a  copy.  When 
the  draft  RI/FS-EIS  is  available,  a 
notice  will  be  published  in  the  Federal 
Register  and  local  newspapers  to 
announce  the  locations  where  the 
documents  can  be  reviewed. 

Persons  who  do  not  wish  to  submit 
comments  or  suggestions  diuing  the 
comment  period  but  who  would  like  to 
receive  a  copy  of  the  draft  RI/FS-^S  for 
review  and  comment  should  notify  Mr. 
Lester  K.  Price  at  the  address  given 
above  in  the  Addresses  section. 

DOE  expects  by  the  end  of  1994  to 
issue  the  fmal  RI/FS-EIS.  which  will 
include  a  description  of  the  proposed 
plan  and  responses  to  pul)lic  comments 
received  on  the  draft  RI/FS-EIS 
(responsiveness  summary).  DOE  will 
announce  a  remedial  action  selection  for 
the  Site  in  the  Record  of  Decision  to  be 
issued  no  earlier  than  30  days  after  the 
final  RI/FS-EIS  is  issued. 

issued  in  Washington.  DC  this  3d  day  of 
January  1992. 

Petar  N.  Broah, 

Acting  Assistant  Secretary,  Enrimnment, 
Safety  and  Health. 

[FR  Doc.  82-S31  Filed  l-»-«2: 8:45  am] 
I  COM  t4W.4Mi 


Federal  Energy  Regulatory 
Conmiiesion 

(Docket  No*.  ES92-24,  et  sL 

UtffiCorp  United  Inc^  et  al.;  Electric 
Rate,  Sman  Power  Production,  and 
Interlocking  Directorate  RHngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  UtiliCorp  United  Inc. 

[Docket  No.  ES92-24-000] 
December  30, 1991. 

Take  notice  that  on  December  23, 
1991.  UtiliCorp  United  Inc.  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  under  section 
204  of  the  Federal  Power  Act  requesting 
authority  to  issue  not  more  than  1 
million  shares  of  preference  stock, 
without  par  value,  and  for  exemption 
from  the  Commission's  competitive 
bidding  regulations. 

Comment  date:  January  22, 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

2.  Gulf  States  Utilities  Co. 

(Docket  No.  ES92-23-000] 
December  30, 1991. 

Take  notice  that  on  December  23. 
1991,  Gulf  States  Utilities  Company  filed 
an  application  with  the  Federal  Energy 
Regulatory  Commission  under  section 
204  of  the  Federal  Power  Act  requesting 
authority  to  issue  not  more  than  $100 
million  of  unsecured  notes  with  a  final 
maturity  date  no  later  than  three  years 
after  commencement  of  the  line  of  credit 
and  for  exemption  from  the 
Commission's  competitive  bidding 
regulations. 

Comment  date:  January  22, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  William  G.  Kuhns 

(Docket  No.  ID-135»-002) 
December  30, 1991. 

Take  notice  that  on  August  18, 1991, 
William  G.  Kuhns  (Applicant)  tendered 
fw  filing  an  application  under  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 


Oiractor.. 


IngsrsoH-nand 
Coopany 


Ctiainnan,    Pr6Sid6nt    Chisf 

G«neral  Public 

Exacutiv*  OMoer.  (Xraclor. 

UtiWes 

uofporsuon. 

Dirador.  CMrnian  «id  OM 

Jaraey  CanM  PoiMr 

EMCutiM  OMcw. 

a  U0hl  Company. 

Otrador,  Chainnan  «id  ChM 

MaliopuWan  Edison 

EncuSv*  Officw. 

Company. 

Orsclor,  CMrmwi  «id  OiM 

EmcmhwOMcw 

Company. 

OnCloi ~. 

Marina  Mkaand 

Banks,  he 

Homa  ma  Insuranoa 

Company. 

Comment  date:  January  10, 1992,  in 
accordance  with  standard  paragraph  E 
at  the  end  of  this  notice. 

4.  Portland  General  Exchange,  Inc 

(Docket  No.  ER91-e62-000] 
December  31. 1991. 

Take  notice  that  on  December  11, 
1991,  Portland  General  Exchange,  Inc. 
tendered  for  filing  a  revised  notice  of 
cancellation  of  service  schedule  PGX-1. 

Comment  date:  January  10, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Keystone  Energy  Service  Company, 
LP.  and  Keystone  Urban  Renewal 
Limited  Partnership 

(Docket  No.  QF87-617-001] 
December  31. 1991. 

On  December  19, 1991,  Keystone 
Energy  Service  Company,  LP.  and 
Keystone  Urban  Renewal  Limited 
Partnership  (Applicants)  of  Township  of 
Logan,  Gloucester  County,  New  Jersey, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  presently  certified  for  200  MW 
(41  FERC 1 62,222  (1987)).  The  instant 
recertification  is  requested  to  reflect  a 
change  in  the  design  of  the  facility  from 
four  boilers  and  two  extraction/ 
condensing  steam  turbine  generators 
with  200  MW  capacity  to  one  boiler  and 
one  extraction/condensing  steam 
turbine  generator  with  202  MW 
capacity.  The  construction  of  the  facility 
is  now  expected  to  commence  in  March 
of  1992.  In  addition,  the  o%vnership  of  the 
facility  has  changed.  Under  the 
proposed  ownership  structure  Pacific 
Gas  and  Electric  Corporation  will  have 
an  indirect  ownership  interest  in  the 
facility. 

Comment  date:  30  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Chevron  U.S.A.  Inc. 

[Docket  No  QF85-TC3-001| 
December  31. 1991. 

On  December  23, 1991.  Chevron 
V.SA..  Inc.  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing.      ... 
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The  amendment  provides  additional 
information  pertaining  to  the  use  of 
thermal  energy  and  operating  aod 
efHciency  value  calculations. 

Comment  date:  January  21,  W92.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  . 

Standflfd  Psragraphs  1 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  Hie  a  motion 
to  intervene  or  protest  with  the  Fedo'al 
Energy  Regulatory  Commtswon,  B^ 
North  Capitol  Street.  NE^  Wa^Bngtoa. 
DC  Z04Z8.  in  accordance  with  Rules  211 
and  214  of  the  Coaiausion's  Rules  of 
Practice  and  Procedvre  (16  CFR  38S.211 
and  385.214).  All  Mich  motions  tir 
protests  should  be  filed  on  or  before  the 
comment  date.  Protects  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  aenre  to  make 
protestants  parties  to  the  proceeding. 
Any  person  tirishiag  to  become  a  party 
must  file  a  motion  to  ioierveoe.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  fior  public 
inspection. 
houD-CmakM. 
Secretary 
[FKOoc.«2^«51  Ffladl-«-«2;e.-4S  mm^ 


(Dockat  No*.  CP91-7tO-000  aai  CP»l-7«>- 
00%  and  CP91-2322-000  Md  Cm-232X- 

002]  I 

rvoirnwwi  f^vnnv  wi  |i>  ■no  rWnm 
Pipeline  Co.^  AvelleMltty  0f  itie  Orefl 
I  linpecl  Sletefneiit  tof 
Ipellne  Expeniion 
Project 


January  3. 1882. 

Notice  ta  hereby  given  tJhat  ihSe  staff  of 
the  Federal  Energy  Regnlatory 
Coaunission  (FERC)  has  nude  available 
a  draft  environmental  impact  statement 
(DEIS)  on  the  aatnral  gas  pqseiine 
facilities  proposed  in  tbe  above' 
referenced  diickets.  The  facilities 
proposed  by  the  two  applicants  are 
considered  jointly  as  the  Northwest 
Pipeline  Expansion  iYoject 

The  DEiS^was  prepared  to  satisfy  the 
requirements  of  die  National 
Environmental  Policy  Act  Construction 
of  the  proposed  Nor^west  Pipeline 
Expansion  Project  would  result  in  a 
limited,  adverse  environmeBtal  impact 
The  staffs  analyses  indicate  that  meat 
of  the  impact  vcoald  occur  ilurii^ 
construction  of  the  proposed  facilities. 
However,  baaed  on  the  iaforaation 
contained  in  this  cbcuneot  the  staff  has 
concluded  that  if  this  project  is 
constructed  and  operated  in  accordaaca 


with  the  recoanraended  mitigation 
recommendations,  including  the  receipt 
of  the  necessary  permits  and  approvals, 
it  would  be  an  envinmoentally 
acceptable  action.  The  DEIS  also 
evaluates  alternatives  to  the  proposals, 
inclnding  the  No  Action  Alternative. 

Northwest  Pipeline  Corporation 
(Northwest)  proposes,  in  Docket  Nos. 
CP91-78a-000  and  CP91-78(H»2,  to 
expand  the  capacity  of  its  existing 
natural  gas  transmissioa  system  which 
extends  from  the  United  States/ 
Canadian  border  at  Sumas.  Washington 
south  and  west  through  Washington, 
Oregon,  kiaha  Wyoming.  Utah,  and 
Colorado.  Northwest  proposes  to 
construct  pipeline  facilities  capable  of 
transporting  \xp  to  433,415  thoosand 
cubic  feet  per  day  (Mcfd)  of  bodi 
domestic  and  Canadian  natural  gas. 
These  volumes  would  be  delivered  to 
various  locations  in  Ae  western  United 
States  and  used  by  9  local  disthbution 
companies.  16  end-users  (i.e..  wimis 
comraeicsal  and  iadtistrial  gas  users).  4 
producers.  9  marketers,  and  1  interstate 
gas  shipper. 

The  proposed  Northwest  pipeline 
facilities  would  conmst  of  37B.0  miles  of 
new  pipeline  loop  on  Northwest's 
existing  mainline  and  lateral  systems. 
Mainline  expansion  would  include 
construction  of  243.4  miles  of  new  loop 
pipeline  consisting  of  39  miles  of  30- 
inch-diameter  and  204.4  miles  of  24-mch- 
diameter  pipeline  in  tl  major  segments 
or  loops.  New  pipeline  proposed  to  be 
built  on  the  lateral  systems  would 
inchide  134.6  niHes  of^ipeline  consisting 
of  6.7  miles  of  20-nidi-diameter  loop, 
52.1  miles  of  16-inch-tfiameter  loop,  23.7 
miles  of  12-inch-diameter  loop,  35  J 
miles  of  lO-inch-diameter  loop,  and  14.8 
miles  of  6-inch-diameter  lateral  that 
woidd  re^ace  an  existing  4-inch- 
diaraeter  lateral.  The  lateral  system 
expansion  would  consist  of  seven  loops 
and  one  replacement  lateral. 

Northwest's  proposed  facilities  would 
also  include  about  86.610  horsepower 
(hp)  of  compression  at  10  new 
conqiressor  stations,  about  44.460  hp  of 
additional  compression  at  7  existing 
compressor  stations,  and  modifications 
of  existing  coaapressor  e<}U)pment  and/ 
or  piping  at  6  existing  compressor 
stations. 

AdditicnaHy,  Northwest  proposes  to 
requalify  to  a  higher  nnnyiiniim 
allowable  operating  pressure  (MAOP) 
about  to  miles  of  existing  ZS^nch- 
diameter  mainline  in  2  segments,  and  to 
construct  upgrades  and/or  crossover 
taps  to  loop  lines  at  60  existing  meter 
stations.  Northwest  also  rognesta  . 
Commission  anthortzation  for  the 
abandonment  of  14.8  miles  of  4-inch- 
diameler  pipeline  (to  be  replaced  with  6- 


inch-dianteter.  as  described  above)  on 
its  Klamath  Falls  Lateral  and  variotu 
other  existing  equipment  which  «vould 
be  replaced  by  upgraded  equipment  at 
33  existing  meter  stations  and  2  existing 
compressor  stations. 

Finally,  Northwest  proposes  the 
construction  of.  or  addition  to  35 
comraunicati<m  sites.  Twelve  of  these 
sites  would  be  constructed  at  new  or 
existing  compressor  station  sites. 
Twenty-two  of  the  remaining  sites 
would  be  located  at  existing 
communication  sites.  Eleven  of  these 
would  require  the  erection  of  a  new 
tower  and/or  a  small  building  while  the 
remaining  11  would  require  either  new 
dishes  installed  on  existing  towers  or 
the  installation  of  a  small  repeater 
antenna.  One  entirely  new 
communication  site  would  be  developed 
near  Red  Wash.  Utah. 

In  its  application  [Docket  Nos.  CP91- 
2322-<X»  and  CP91-2322-002)  Paiute 
proposes  to  oonstnict  and  operate  2.6 
miles  of  6-inch-dianieter  pipeltne  loop  on 
its  North  Tahoe  Lateral.  0.7  mile  of  10- 
incfa'itiaraeter  pipeline  that  would 
replace  an  existing  O-inch-diaraetO'  line 
on  its  South  T^oe  Lateral,  and  12.4 
miles  and  26.3  snles  of  l^-inch^diameter 
loop  on  its  Reno  «kd  EUco  Laterals. 
respecti>«ly.  Additionally,  Paiute  would 
requalify  U)  a  hi^r  MAOP  3U  miles  of 
10-inch<iiameter  pipeline  on  its  Carson 
Lateral 

Paiute's  proposed  facilities  would  also 
include  the  upratiqg  and  restaging  of   . 
compressor  units  at  four  existing 
compressor  stations,  the  installation  of  a 
new  compressor  engine/gas  booster  at 
one  existing  station,  and  relocation  of 
an  existing  oom^easor  «igine  from  coe 
station  to  another  station.  Paiute  also 
proposes  to  oonstnict  a  temporary 
compressor  hidhty  that  would  consist  nf 
a  300-hp  8kid«ioaMted  aompressor 
installed  near  the  terminas  of  the  Elko 
Loop.  Finally.  Paiute  proposes  to 
construct  4  new  pressure  regtilating 
stations  and  to  replace,  nprate.  or 
otherwise  modify  16  meter  stations  or  - 
taps. 

The  DEIS  has  been  mailed  to  Federal. 
State,  and  local  agencies,  public  interest 
groups,  interested  mdividmls,  libraries, 
and  parties  in  the  FERC  proceeding 
interested  in  envvonmental  issues,  and 
other  interested  indiYidnaU.  A  45-day   , 
comment  period  is  being  provided  for 
review  and  receipt  of  the  comments  on 
the  DEIS. 

Written  comments  are  requested  to 
help  identify  significant  new  issues  or 
concerns  related  to  the  proposed 
actions.  All  comments  should  focus  on 
specific  environmental  issues  end 
should  contain  supporting 
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documentation  and  rationale.  Written 
comments  should  be  filed  on  or  before 
February  18, 1992,  must  reference 
Docket  No.  CP91-780-002  when 
discussing  the  Northwest  facilities  or 
Docket  No.  CP91-232a-002  when 
discussing  the  Paiute  facilities,  and  must 
be  addressed  to:  Lois  Cashell,  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

A  copy  of  the  comments  should  also 
be  sent  to  the  FERC  Project  Manager 
identified  below. 

Comments  on  the  DEIS  will  also  be 
accepted  from  State  and  local  agencies, 
and  the  general  public  at  a  limited 
number  of  public  meetings.  These 
meetings  are  tentatively  scheduled  for 
the  week  of  January  20, 1992  in  Albany, 
Oregon;  Vancouver,  Washington;  Reno, 
Nevada;  and  Twin  Falls,  Idaho.  Further 
information  concerning  the  precise  dates 
and  locations  of  the  public  meetings  will 
be  mailed  as  soon  as  possible  to  all  of 
.  the  parties  receiving  this  notice. 
'    After  these  comments  are  reviewed, 
any  new  issues  are  investigated,  and 
modifications  are  made  to  the  document, 
a  final  EIS  (FEIS)  will  be  published  and 
distributed.  The  FEIS  will  contain  the 
staff's  responses  to  comments  received 
on  the  DEIS. 

The  DEIS  has  been  placed  in  the 
public  Files  of  the  FERC  and  is  available 
for  public  inspection  in  the  FiSkC's 
Division  of  Public  Infonnatioii,  room 
3104, 941  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  The  DEIS  will 
also  be  available  for  review  at  the 
various  Bureau  of  Land  Management 
state,  district  and  resource  area  offices 
within  the  project  area.  Additional 
copies  of  the  DEIS,  in  limited  quantities, 
are  available  from  the  FERCs  Division 
of  Public  Information  or  from  Ms. 
Lauren  O'DonneU.  Project  Manager, 
telephone  (202)  206-0874.  Any  person 
may  file  a  moticm  to  intervene  on  the 
basis  of  the  staff's  DEIS  (18  CFR 
380.10(a)  and  385.214). 

An  Executive  Summary  of  this  DEIS 
was  prepared  and  sent  to  the  property 
owners  directly  affected  by  this  project 
as  well  as  other  environmental  groups 
and  organize  ticms.  and  parties  in  the 
FERC  proceedings.  Those  individuals 
receiving  the  Executive  Summary  who 
wish  to  receive  the  entire  DEIS  may 
request  copies  from  Ms.  O'DonneU  while 
the  supplies  last  however,  this  will  not 
extend  the  comment  period. 
LoiaCashell. 
Secretary 
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[Proiect  No*.  2579-010.  et  all 

Indiana  Michigan  Power  Co,  etal.; 
ReNcensIng  of  Hydroelectrfc  Projects 

Take  notice  that  the  following  filings 
have  been  with  the  Commission: 

1.  Indiana  Michigan  Power  Co. 

[Project  No.  2579-010  Indiana  | 
December  19. 1991. 

Take  notice  that  on  December  9. 1991. 
the  Indiana  Michigan  Power  Company 
filed  an  application  to  relicense  the 
Twin  Branch  Hydroelectric  Project  No. 
2579. 

The  Twin  Branch  Project  is  located  on 
the  St.  Joseph  River,  in  St.  Joseph 
County.  Indiana.  The  project  consists  of 
a  402-foot-long  and  28-foot-high  concrete 
topped  timber  crib  dam,  a  1.065-acre 
reservoir,  and  a  powerhouse  with  an 
installed  capacity  of  4.800  kW.  The 
licensee  proposes  no  changes  in 
operation  or  new  construction  for  the 
project.  The  ciurent  operating  license 
expires  December  31, 1993. 

Comment  date:  60  days  after  the  date 
of  filing  in  accordance  with  Standard 
Paragraph  L  at  the  end  of  this  notice. 

2.  Indiana  Michigan  Power  Co. 

(Project  No.  2551-004  Michigan] 
December  19, 1991. 

Take  notice  that  on  December  11, 
1991.  the  Indiana  Michigan  Power 
Company  filed  an  application  to 
relicense  the  Buchanan  Hydroelectric 
Project  No.  2551. 

Ilie  Buchanan  Project  is  located  on 
the  St.  Joseph  River,  in  Berrien  County. 
Michigan.  The  project  consists  of  a  400- 
foot-long  and  lO-foot-high  concrete 
spillway,  a  423-acre  reservoir,  and  a 
powerhouse  with  an  installed  capacity 
of  4,104  kW.  The  licensee  proposes  no 
changes  in  operation  or  new 
construction  for  the  project.  The  current 
operating  license  expires  December  31. 
1983. 

Comment  date:  80  days  after  the  date 
of  filing  in  accordance  with  Standard 
Paragraph  L  at  the  end  of  this  notice. 

3.  Alabama  Power  Co. 

(Project  No.  2406-007  Alabama) 
December  3a  1991. 

Take  notice  that  on  December  17. 
1991.  the  Alabama  Power  Company  filed 
an  afiplication  to  relicense  the  Thurlow 
Hydroelectric  Project  No.  2408. 

The  Thurlow  Project  is  located  on  the 
Tallapoosa  River,  in  Tallapoosa  and 
Elmore  Counties,  Alabama.  The  project 
consists  of  l,12g.g2-foot-long  and  62- 
foot-high  concrete  spillway,  a  574-acre 
reservoir,  and  a  powerhouse  with  an 
existing  installed  capacity  of  58.000  kW. 
The  licensee  proposes  the  rewinding  of 


thb  generators  to  increase  the  project 
capacity  to  66,250  kW.  The  current 
operating  license  expires  December  31. 
1993. 

Comment  date:  60  days  after  the  date 
of  filing  in  accordance  with  Standard 
Paragraph  L  at  the  end  of  this  notice. 

4.  Alabama  Power  Co. 


jProject  No.  2407-006  Alabama) 
December  30, 1991. 

Take  notice  that  on  December  17, 
1991.  the  Alabama  Power  Company  filed 
an  application  to  relicense  the  Yates 
Hydroelectric  Project  No.  2407. 

The  Yates  Project  is  located  on  the 
Tallapoosa  River,  in  Tallapoosa  and 
Elmore  Counties.  Alabama.  The  project 
consists  of  619-foot-long  and  61-foot- 
high  concrete  spillway,  a  2,000-acre 
reservoir,  and  a  powerhouse  with  ai\ 
existing  installed  capacity  of  32.000  kW. 
The  licensee  proposes  the  rewinding  of 
the  generators  to  increase  the  project 
capacity  to  36,800  kW.  The  current 
operating  license  expires  December  31. 
1993. 

Comment  date:  60  days  af'er  the  date 
of  filing  in  accordance  with  Standard 
Paragraph  L  at  the  end  of  this  notice. 

5.  Wisconsin  Public  Service  Corp. 

(Project  No.  2525-004  Wisconsin) 
December  30. 1991. 

Take  notice  that  on  December  17, 
1991.  the  Wisconsin  Public  Service 
Corporation  filed  an  application  to 
relicense  the  Caldron  Falls 
Hydroelectric  Project  No.  2525. 

The  Caldron  Falls  Hydro  Project  is 
located  on  the  Peshtigo  River,  in 
Marinette  County,  Wisconsin.  The 
project  consists  of  the  approximately 
1,000-foot-long  concrete  dam,  a  1,180- 
acre  reservoir,  and  a  powerhouse  with 
an  installed  capacity  of  6,400  kW.  The 
licensee  proposes  no  changes  in 
operation  or  new  construction  for  the 
project.  The  current  operating  license 
expires  December  31, 1993. 

Comment  date:  60  days  after  the  date 
of  filing  in  accordance  with  Standard 
Paragraph  L  at  the  end  of  this  notice. 

6.  Wisconsin  Public  Service  Corporatioo 

(Project  No.  2433-004  Wisconsin/Michigan] 
December  30, 1991. 

Take  notice  that  on  December  17. 
1991,  the  Wisconsin  Public  Service 
Corporation  filed  an  application  to 
relicense  the  Grand  Rapids 
Hydroelectric  Project  No.  2433. 

The  Grand  Rapids  Hydro  Project  is 
located  on  the  Menominee  River,  in 
Marinette  County,  Wisconsin  and 
Menominee  County.  Michigan.  The 
project  consists  of  the  1,402-foot-long 
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amcrete  Grand  R«|»d«  Dem.  a  lOO^cre 
reservoir,  and  a  {Mtwerbotue  with  an 
installed  capacity  of  7.020  kW.  The 
licensee  proposes  no  changes  in 
operation  or  new  constroction  for  the 
project  The  cucpenl  operating  license 
expires  December  31, 1993. 

Comment  date:  W  days  after  the  date 
of  filing  in  accordance  with  Standard 
Paragraph  L  end  of  this  notice. 

Standard  Paragraph 

L  Any  resource  agency.  Indian  tribe, 
or  person  believing  that  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  a  request  for 
the  study,  together  with  justification  for 
such  request  in  accordance  with  S  4.32 
of  the  Commission's  regulations,  must 
be  filed  no  later  than  60  days  after  the 
date  of  filing. 

Lots  D.  CadwO,  I 

Secretary.  I 

[FR  Ooc.  «2-4S3  Filed  t-»-82: 8:45  aa] 
Mxata  cooe  •nr-ot-M 


[Doclwl  Nm.  CPt2-»»-000,  et  aL] 

Arlda  Energy  RMOuroM,  •!  aL;  Jtotural 
Gm  Cartiflcat*  FlUngs  | 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commissioo: 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Aikla  Eneigr  Resoucoaa.  a  Svinon  of 
Arkla,Iiic 

(Docket  No.  CPK-ZSIMeO) 
December  28. 1991. 

Take  notice  that  on  December  19. 
1991,  Arkla  Energy  Resources,  a  division 
of  AAla,  hic.  (AER).  525  Milam  Street. 
Shreveport.  Louisiana  71151,  filed  in 
Docket  No.  (79Z-2SS-000  a  request 
pursuant  to  i  157.205  of  the 
Commission's  Regulations  under  the 
Nahiral  Gaa  Act  (18  CFR  157.205J.  for 
authorization  to  construct  and  operate 
certain  facilities  in  Arkansas  and 
Kansas  and  to  abandon  certain  facilities 
in  Oklahoma,  under  its  Market 
certificate  iaaaed  ia  Docket  No.  CP82- 
384-000.  et  aL  pursuant  to  section  7  of 
the  Natural  €as  Act,  all  as  more  fully 
set  forth  in  the  application  whkh  is  on 
file  with  dK  CoaausBioa  and  open  to 
public  inffH»ftipa 

It  is  staled  HMt  A£R  refinests 
authorization  to  aaB9tHM.t  and  operate 
two  sales  t^a  and  related  facilities  for 
delivery  of  oatara)  gaa  to  Arfcaasas 
Louisiana  Gaa  rmfinai  (ALG)  lor 
resale  to  dnawitic  cansaiaers  ia  Lo^aa 
County,  Arkaaaas  and  Sedgwick 
County.  JCansaa:  Id  operate  two  eodatang 


taps  in  Union  Pansh,  Louisiana  and  Hot 
Spring  County,  Arkansas,  for  delivery  of 
natural  gas  to  ALG  for  resale  to 
consumers  other  than  Die  right-of-way 
grantors  for  whom  the  taps  were 
originally  astaUed:  and  to  abandon  one 
domestic  sales  tap  in  Hughes  County, 
Oklahoma. 

It  is  further  stated  that  the  natural  fas 
required  for  the  performance  of  the 
above  services  will  be  delivered  from 
AER's  general  system  supply,  which 
AER  states  is  adequate  to  provide  the 
servKe. 

Comment  date:  February  10, 1992.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  □  Paso  Natu^  Gas  Co. 

[Docket  No.  C7S2-261-e00i 
Deceiafoer  28. 1991. 

Take  notice  that  on  December  20. 
1991.  El  Paso  Natural  Gas  Company  {H 
Paso),  Post  Office  Box  1492,  El  Paso, 
Texas  79978,  filed  in  Docket  No.  CP92- 
261-000  an  application  pursaant  to 
Sections  4,  5  and  7  of  the  Natural  Gas 
Act,  its  restructuring  proposal  to  finalize 
compliance  with  the  Notice  of  Proposed 
Rulemaking  issued  ai  Docket  fi<i.  RM91- 
11-000  (MEGA-NOPR)  including 
application  for  certificates,  approval  of 
tariff  filing  and  any  other  necessary 
authorizations,  all  as  more  fully  set  forth 
in  the  applicatioB  which  is  on  file  wiA 
the  Conuaission  and  open  to  public 
inspectioa. 

El  Paso  states  that  it  seeka  parsuant  to 
Sections  4,  5  and  7  of  the  Nataral  Gas 
Act  a  blanicet  sales  certificate  pursaant 
to  proposed  Sabpart },  Part  284  of  the 
Commissioa's  Regalations;  sacfa 
authorizatioa  as  any  be  necessary  to 
permit  tfae  reqaested  blanket  sales 
certificate  to  supenede  El  Paso's 
presently  effective  certiikate 
aothoriziag  its  Gas  inventory  C3uk^ 
medianism;  abandonment  of  the 
certificate  authorizing  El  Paso's 
Inteiruptible  Seles  program  and  the 
service  rendered  parsuant  diereto:  tariff 
sheete  applying  standards  of  condkict  to 
El  Paso's  unbundles  sales  service 
consistent  with  proposed  S  284.285(h)  of 
the  Commission's  Regulations;  a 
certificate,  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  proposed 
i  284  J[(0(3)  of  the  Commission's 
Regalations.  ao^oriziag  implemeatatioB 
of  a  capactty  release  program  or.  in  the 
aheraative,  a  capacity  brokering 
program:  and  approval  for  EI  Paso  to 
modify  its  rates  so  as  to  iocoiporato  a 
straight  fixed-rariaUe  rate  design 
metl»dolagy,  consistent  widi  the 
Conaaisnon's  partial  nodtficatioa  of  te 
Rate  Desiga  Policy  Stateaaeat  as 
aiBHnnmed  ia  tlw  MECA-MOHL 


BI  Faso  states  that  the  tariff, 
cettificate  and  abandonment 
authorizations  are  intended  to  comprise 
Its  "Restractwing  Proposal"  to  comply 
with  any  Final  Rule  that  may  be  issued 
as  a  resrit  of  the  MEGA-NOPR  in 
Docket  No.  RM91-11-000.  El  Paso 
proposes  that  the  t«4ff  changes, 
including  in  pwticular,  the  rate  design 
changes  proposed  by  El  Paso,  not  be 
made  effective  until  tbe  Final  Rule  at 
Docket  No.  RM91-11-000  has  been 
promulgated  and  the  Commission  has 
specifically  approved  such  proposed 
tariff  changes.  El  Paso  requests  all 
necessary  waivers,  including  waiver  of 
any  a^^lkable  notice  requirements,  to 
permit  such  tariff  changes  to  be  made 
effective  on  the  date  of  a  fmal 
CommisBion  order  approving  El  Paso's 
proposed  tariff  sheets. 

El  Paso  states  that  it  has  elected  to 
file  its  restructuring  proposal  at  this 
time,  rather  than  wait  for  issuance  of  a 
Final  Rule  m  Docket  No.  RM91-11-000 
because  of  the  unique  procedural  and 
substantive  posture  of  El  Paso's  service 
arrangements  and  rates.  Ei  Paso  states 
that  it  believes  it  has  already  largely 
modified  its  tariff  and  service  structure 
in  ways  that  meet  the  proposed 
requirements  of  Ae  KffiGA-NOPR. 
therefore,  there  are  likely  to  be  few 
remaining  steps  required  in  E3  Paso's 
system  to  ooaiply  with  tfie  Final  Rule.  In 
addition,  Ei  Pase  maintains  that  this 
filing  wifl  fadlitete  coordination  of  the 
com^iaace  filing  to  be  reqnred  by  the 
MEGA-NOPR  wiA  Q  Paso's  rate  case 
pending  at  Docket  No.  RP91-188-00a  Ei 
Paso  states  that  dits  system-wide  rate 
change  wras  filed  oo  fuly  1, 1991,  and 
will  go  into  effect  oa  {aouary  1, 1992.  Q 
Paso  ako  states  that  the  preparatioa  of 
testimraiy.  tbe  cooimenoement  of  a 
hearing,  and  ibe  oonduct  of  aay 
settlemoit  discussion  will  ia  the  aomal 
course  of  events,  occur  ia  that  case  in 
1992.  El  Pase  furtiier  states  that  because 
the  rate  design  aspecto  of  El  Paso's 
compliance  filing  in  response  to  the 
MEGA-NOPR  comprises  one  of  its  most 
significant  components,  a  substantial 
potential  for  wasted  or  duplicative  effort 
would  exist  if  Ei  Paso  withheld  its  rate 
design  proposal  uatil  some  later  date. 

El  Paso  states  that  it  is  its  present 
intention  that  upon  issuance  of  tbe 
Final  Rule  »t  Docket  No.  RM91-li-(»0. 
EI  Paso  wiU  request  the  Commission  to 
consolidate  all  or  part  of  this 
restnictiuii^  proposal  with  tbe 
proceeding  at  Docket  No.  RP91-188-000 
and  make  such  further  procedural 
requests  as  may  be  appropriate  in  light 
of  the  content  of  the  Final  Rule  and 
procedural  statns  at  the  time  of  Dodcet 
No.  RP91-188-00a  El  taso  reqoests  that 
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ihe  authorizaHom  b«  made  efieclive  on 
a  dale  to  be  established  tfarengh  the 
procedural  procem  anociated  with  the 
consolidated  proceedings.  El  Paso  also 
states  that  it  reserves  the  right  to  amend 
this  application,  as  maybe  necessary  or 
appropriate,  to  reflect  the  pwwBwus  af 
any  Final  Rub  that  nay  be  issued  at 
Docket  No.  RM91-ll-00a 

Comment  date:  January  16. 1992,  in 
accordance  with  Standard  P«ragra|rii  F 
at  the  «nd  of  this  notice. 

3.  Tennessee  Gas  Pipdioe  Co. 

I  Docket  No.  CnZ-aBfr-OOO] 
December  38,  W9t. 

Take  notice  that  on  December  24. 
1991.  Tennessee  Gas  Pipeline  Company 
(Tennessee],  P.O.  Box  2511.  Houston. 
Texas  77252,  filed  in  Docket  No.  CP92- 
266-000  a  request  pursuant  to  %  157.205 
of  the  Commission's  Regnlatiom  under 
the  Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  estabhsh  a  new 
delivery  point  to  its  existing  firm  seAes 
cQstomer.  Piethnont  Nat«al  Gas 
Company,  inc.  (Piedmont]  onder 
I'ennessee  s  blanket  certificadle,  issoed 
in  Docket  No.  CP82-14a-00e,  ail  as  man 
fully  set  forth  a  the  request  •finch  ■  tin 
file  with  tiie  Comnisnon  and  open  to 
pobHc  iaapectioA. 

Tennessee  atates  &at  pursaaat  to 
Piedmont's  request  it  has  agreed  to 
establirii  a  new  delivery  poiot  Bear 
Greenbrier.  RabcrtsoB  Coonty, 
Tennessee.  The  new  delivery  poat  is 
reqoired  to  eaidrie  Piednaat  to  reader 
service  to  as  indestrial  oofloner  and  i» 
provide  for  additeaal  autaaer  gretrtfa 
in  the  aiea.  ft  is  stated  that  aU  ooeti 
associated  with  andi  delivery  poiBI 
would  be  borne  by  KednioaL 

Tennessee  states  ^t  it  does  not 
propose  to  noiaaae  or  decrease  die  total 
authorized  daily  and/or  annual 
quantities  to  Piedmont.  In  addition 
'Tennessee  states  that  there  would  be  no 
detriment  to  Tennessee's  other 
customers  and  its  currently  effective 
tariff  does  not  prohibit  the 
establishment  of  such  new  point. 

Comaeat  date:  February  13. 1982.  in 
accordance  with  Standard  Paragrapb  C 
at  the  end  of  this  notice. 

4.  TrualAie  Gas  Ca 

(Docket  No.  CPB2-25(>-000| 
December  31. 1991. 

Take  irotice  tiiat  on  Decemiber  17, 1991 
Trunkline  Gas  Company  (Tnmklme). 
P.O.  Bex  1MZ,  Housten.  Texas  77251- 
1642.  filed  in  Docket  No.  CnE-2SO-aB0 
an  appncation  parsaarft  to  aecHon  7{b^ 
of  the  Natural  Cas  Act  for  permission 
and  approval  to  abooioaeBrtain 
compression  fadltties  by  cenweyaace  to 
Exxon  Corporation  ^Exxob),  all  as  mora 


fully  srt  forth  in  the  application  winch  kt 
on  fHe  with  the  Commission  and  open  to 
public  inspection. 

Spedfrcafly,  Trunkline  requests 
auAiorization  to  abandon,  effet^re 
March  1.  M92,  one  S.O0O  horsepower 
compressor  unit  and  appurtenant 
facflittes  htcated  on  Exxon's  Platfenn  A 
in  Sooth  Timbalier  Block  165,  Offehore 
Louisiana.  Pursuant  to  an  Augost  1. 1990 
gas  purchase  and  sales  agreeaient  fifty 
peroent  of  Exxon's  production  freiR 
South  Timbalier  172  fieM  is  dedicated  to 
Tnmlcfow.  Trankline  and  Exxon  entered 
into  a  Conveyance  Agreement  dated 
November  4, 1991,  wherein  Trwikline 
wovid  convey  the  compressor  unit  and 
appurtenant  facilities  to  Exxon  at  no 
cost,  it  is  stated.  Trunkhne  farther  states 
that  in  retom  for  conveying  the 
facilities.  Tnmkline's  obligation  to 
install,  maintain,  and  operate 
compression  at  South  Timbalier  165/172 
would  be  eliminated.  It  is  further  stated, 
that  Exxon  would  become  responsible 
for  any  oompression  necessary  to  meet 
Trunkline's  operating  pressare  at  South 
Tbabater  lflS/172  field,  and  for  any 
future  maintaBance  costs  oenoerniag  the 
conpcesaor  fadlities. 

Comment  date:  |anuary  21, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  aetiae. 

S.  El  Paso  Natnrsl  Gas  Co. 

(Docket  Na  Cra2-27&-«0aj 
Decaaiher  31.  IIMI. 

Take  siotioe  tturt  on  Deoember  Z7, 
1991,  El  Paso  Natural  Gas  Company  (El 
Paso),  Post  Office  Box  1492,  El  Paso. 
Texas 7997B,  filed  a  request  with  iie 
Comimssion  in  Oodte^  No.  CPW-270- 
060  porsMnt  to  { lS7.aOS  of  <he 
Cemmissien's  Kegulatiens  under  the 
Natural  Gas  Act  (NGA)  for 
authorication  to  abandon  by 
oonveyanoe  to  the  Navajo  TribiJ  Utility 
Authority  (F4TUA)  varioas  sales  lateral 
pipelines  and  meteriog  fadlities  in  San 
Juaa  Coai^.  Utaih,  «i^  the  wlatod 
transportation  services  to  NTUA,  Texas- 
New  Mexico  Pipeline  Company  (Texas- 
New  Mexico],  and  Texaco  Inc.  (Texacoj 
under  Ei  Paso's  blanket  certificates 
issued  in  Docket  Nos.  CP82-435-O0Oand 
CP88-43a-^)00.  all  as  more  fully  set  forth 
in  the  application  which  is  open  to 
public  inspection. 

El  Paso  proposes  to  abandon  by 
conveyance  to  MTVA  the  Afomemnu 
Creek  School  ades  lotaal  pipeMaa 
(approximately  1.4  miles  of  2%  inch  and 
6^  inch  O.D.  pipe),  the  Texas-New 
Mexico  sales  lateral  tappiuximatelyO.33 
miles  xn  2ts  mch  pipef  me  Mofrtecuma 
School  meter  atotion,  theAnethSdieol 
HnC^er  Rarian,  uie  lej^ia^we^'  ^flexiv.o 
meter  station,  and  'fte  Texaco  retatn 


residue  sales  meter  station.  Tin 
Commission  a\iAiorized  fil  Paso  to 
construct  and  operate  these  facilities  in 
the  orders  issued  January  24. 196S.  and 
October  1, 1963.  in  Docket  Nos.  <:P6»-«T 
(29  FPC  M5)  and  CP63-297  (30  FPC930J, 
respectively,  fil  Paso  states  that  it  no 
longer  needs  these  distribution-type 
facilities  because  tiiey  are  isolated  from 
and  no  longer  connected  to  Q  Paso  s 
interstate  system.* 

El  Paso  further  states  that  no 
interrxptioD  ^f  aatucal  ^as  service  to 
NTUA,  Texas-New  Mexico,  or  Texaco 
would  occur.  NTUA  would  operate 
these  facilities  as  part  of  its  distribut'ion 
system  and  has  eHocuted  a  gas  supply 
and  gathering  contract  writh  Western. 
Texas-New  Mexico  and  Texaco  would 
use  their  own  natural  existing 
production  properties  in  the  Aneth  area 
in  lieu  of  oatora^  gas  formerly 
transported  by  E3  Paso. 

Commeotdate:  February  13. 1992.  ia 
accordaooe  with  Standard  Paragraph  G 
It  the  end  of  this  notioe. 

6.TcuBkliBeGasCe. 

(Dodtet  Dio.  ONB-CSI-OOO) 
December  31 .  1991 . 

Take  notice  that  oa  December  17, 
1991,  Trunkline  Gas  Company 
(Trunkline),  P.a  1642,  Houston.  Texas 
77251-iMZ  filed  in  Docket  Ko.  CP92- 
251-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permissioa  and  approval  to  abandon  a 
portion  of  natural  gas  transportation 
service  performed  by  Trunkline  for 
Southern  Natucal  Gas  Company 
(Southern},  alias  mora  folly  set  forth  in 
the  application  which  is  on  file  with  the 
Comraisoion  and  open  to  public 
inspection. 

TwakliBe  prepoaes  to  abandon  the 
transpoitotion  of  254X10  Mof  per  day  of 
natural  gas  toSoatbem  uader 
Tranklmc's  Kate  Sdwdule  T-1  to  ba 
effeoUve  Nownber  1. 1982.  Tmnklina 
states  that  it  tran^mrts  up  to  9&090M(f 
per  day  of  natural  gas.  on  a  fion  basis, 
authorized  in  an  order  issued  on  May  23, 
197&  ia  Oodcet  Na  GPTS-MMIOO,  from 
rsoervea  pra^oced  in  South  Marsh 
Island  Ana  fliodcs  196, 299  and  291. 
offshore  Loaiaiaaa  parsuaat  to  a 
transportattoa  agreement  dated 
Septeaiber  11. 1974.  as  amended 
MoweadMr  1Z 197C  and  Sepleatber  ZT, 
13r&  Sinos  the  time  initial  dettveries 
conunancod  on  May  39, 1979.  TnmkUna 


'  VtieONtmluiaQ  1116101  lud  C9  Fno  to  ■iniiwa 
ill  SMlMB«arw«Mto«i««yMMM  ( 
from  th*  iwiiUM  H  ftaifiufliw  toab 
herein)  Jo  WMten  Cm  amnuirm  tec  {I 
thc«rtier  iMoad  Novmibera  ISBL  •>  Docket  No*. 
CPS1-1SSS-a06  fST  TEkC  101.1S0). 
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delivers  the  gas  to  Southern  in  St. 
Mary's  Parish,  Louisiana,  it  is  indicated. 

Trunkline  states  that  Tninkline  and 
Southern  have  mutually  agreed  to  a 
reduction  of  25,000  Mcf  per  day  of 
Southern's  maximum  daily  contract 
quantity  under  Rate  Schedule  T-1 
pursuant  to  Southern's  written  request 
dated  November  20, 1991.  to  be  effective 
November  1, 1992. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  January  21, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

7.  Equitniu,  Inc. 

(Docket  No.  CP92-2e9-000] 
December  31, 1991. 

Take  notice  that  on  December  23, 
1991.  Equitrans,  Inc.  (Equitrans),  3500 
Park  Lane,  Pittsburgh,  Pennsylvania 
15275,  filed  in  Docket  No.  CP92^26»-000 
a  request  to  9  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  for 
authorization  to  install  a  sales  tap  under 
its  blanket  certificate  issued  to 
Equitable  Gas  Company,  a  division  of 
Equitable  Resources.  Inc.  (Equitable],  in 
Docket  No.  CP83-508-000  and 
transferred  to  Equitrans  in  Docket  No. 
CP86-676-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Equitrans  states  that  the  proposed 
sales  tap  will  be  installed  on  its 
transmission  4ine  H-126  in  Gastonviile, 
Pennsylvania,  to  provide  gas  service  to 
Equitable.  Equitrans  further  states  that 
the  projected  quantity  of  gas  to  be 
delivered  through  the  proposed  sales  tap 
will  be  one  Mcf  on  a  peak  day.  It  is 
stated  that  Equitrans  will  charge 
Equitable  the  applicable  rate  contained 
in  Equitrans'  tariff  on  file  with  and 
approved  by  the  Commission. 

Comment  date:  February  13, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

Standard  Paragraphs  j 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (1«  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157 10).  All  protests 
nied  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  sub)ect  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Conunission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  Hie  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
9  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  0.  CasheU. 
Secretary 
(FR  Doc.  92-452  Filed  1-8-92;  8:45  am) 
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[Docket  No.  CP8»-185-009] 

Algonquin  Gas  Transmission  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 

January  2, 1992. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  August  30. 1991.  tendered  for  filing    ' 
proposed  changes  in  its  FERC  Gas  Tariff 
as  set  forth  in  the  revised  tariff  sheets: 


SflGond  Raviafld  Vohune  No.  1 

Proposed  to  be  effective  December  1. 1990 

Sub  Original  Sheet  No.  225 

Proposed  to  be  effective  January  1, 1991 

Sub  1  Rev  Sheet  No.  225 

Thiid  Revised  Volume  No.  1 

Proposed  to  be  effective  February  1, 1991 

2  Sub  Origihal  Sheet  No.  64 

Algonquin  states  that  it  is  filing  Sub  1 
Rev  Sheet  No.  225  and  2  Sub  Original 
Sheet  No.  64  to  implement  the 
Commission's  Order  on  Rehearing  of 
June  21, 1991  which  granted  Algonquin's 
rehearing  request  and  authorized  use  of 
a  one  part  100%  Demand  rate  for  service 
underRate  Schedule  FTP.  Algonquin 
also  states  that  it  is  filing  Sub  Original 
Sheet  No.  225  to  implement  rates  for 
Rate  Schedule  FTP  service  for  the  period 
December  1. 1990  through  December  31, 
1990. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  State  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  99  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  10, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  92-448  Filed  1-8-92;  8:45  am) 
MLUNQ  COOC  t717-01-M 


(Docket  Nos.  TQ92-2-21-000  and  TM92-7- 
21-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  CKanges  In  FERC  Gas  Tariff 

January  2, 1992. 

Take  notice  that  on  December  30, 
1991,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  to  be  effective  February  1. 1992: 

Fourteenth  Revised  Sheet  No.  28 
Sixth  Revised  Sheet  No.  26.1 
Fourteenth  Revised  Sheet  No.  26A 


UMI 
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Sixth  Revised  Sheet  No.:aBAJ 
Fourtaeatfa  iRevtoed  Skeet'Na  aiB 
Fifth  Revised  Sheet  Na  2BB4 
Thirteeofh  Revised  Sheet  No.  asC 
Fourth  Revised  Sheet  No.  28D 
Fourteenth  Revised  Sheet  No.  W3 

Columbia  states  t^t  tke  pupoM  «f 
the  tariff  sheets  is  to  reflect «  cvne^ 
purchased  gas  cost  adlustment 
applicable  to  sales  rste  sdiedules: « 
continuation  of  certain  surcfaaries  which 
were  accepted  i^  the  ConuniasioR  to  be 
effective  through  April  30, 19SZ;  a 
transpoitatioB  &el  charge  adiusteent 
and  a  transportation  cost  recoveiy 
adfustraeat 

Columbia  states  that  copies  ef  the 
Tiling  were  served  on  Columbia's 
jurisdictional  customers  and  interested 
State  commissioQS. 

Any  person  desiring  to  he  heard  or  to 
jirotest  said  flling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Enetgy  Regulatory  roMniisainn  A25 
North  Capitol  Street  NE..  Washington. 
DC  aMaa.  ta  aooOTrimce  wiA  UCra 
3K^«  aad  saS211  •£  Hk  CoouHaaiaa's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  9.  lltZ.ft«tests  wiN^ 
considered  by  4he  Gmaratamoa  la 
detmaniiag  dw  tfpmpmlte  action  to  be 
taken,  but  will  not  serve  to  iBfike 
protestants  f  arttes  to  Ae  yreceefiRg. 
Any  peraon  widaag  to  betxane  a  party 
must  file  a  aratiaa  to  intenreae.  Copies 
of  thn  filiag  are  aa  fie  anti  tbe 
Comaaaiiaa  aai  aie  ayaiMle  for  public 
inspaCtkn  ia  tbe  pafalic  raseraac 
Lois  D.  CasfasiL 
Secretary. 

[FR  Doc.  «2'443  Tiled  1-0^82: 8:4S  am] 
amma  cooe  «7i7-si-a 


(Doacal  Wo.  Tim-r-2-OOO] 


EaalTi 


natural  QaaOo4fMn| 


December  31.1991. 

Take  notioe  that  «a  Deoeaber  20. 
1991.  East  Tenaeaaee  IteturaS  Gu 
Coo^Muiy  (East  Teaaessee)  tendered  ier 
filing  revisions  to  Fourth  Revised  Sheet 
No.  8«f  First  Eevised  Volane  No.  lal 
iU  FE8C  Gas  Tariff,  ta  be  «6ective 
January  1. 1992. 

East  Temysawf  atrtes  ibal  the  rewiaed 
tariff  sheet  fdleclB  <g  Ibe  allocation  of 
additioaal  fined  talra  ar  pay  ohaxpas 
billed  la  it  iy  Teoaesaee  Gas  PipdiM 
Caaq>aqr  (TeaaesseeJ  ia  Oodcet  Na 
RPaa-sa  ia  Aa  aaiBMt  af  «B<Z2^caa 
(ii)  custonarfiayanatsthramk 
December  .31. 1991.  aod^iiija  leductiaB 
in  carrying  cha 

the  ftttaia  niatiia Baa  <kia  to  a 
rediictiaaini 


redvctBrn  in  tbe  Bsnlkfy  Deraand  ftate 
Surcharges. 

Eat  T«naeaaee  abo  leqaests  the 
ComaissiaD  to  waive  aectian  26(a)(7)  ttf 
its  FERC  Gas  Tariff  in  ovder  to  aHow  tfie 
aiBottication  of  tbe  new  tnaasitioa  coats 
over  the  raaainiag  aiautiiation  penod 
which  began  OD  May  L 1991.  East 
Tenaeaaee  atates  that  aa  entensiBa  of 
the  anmttzation  period  is  w»t  aeoeaaaiy 
since  the  filing  results  in  anawenll 
decrease  in  monthly  Demand  Rate 
Surcharges  as  well  as  the  fact  that  the 
instant  filing  will  have  a  de  minimia 
impact  on  the  monthly  surcharge  level. 

Cast  Tennessee  also  requests  a  waiver 
of  the  30  day  notice  pedod  nloled  to 
tariff  filings  in  order  to  place  the  instant 
tariff  sheets  into  effect  <»  January  1, 
1992.  East  Tennessee  st^es  Hrat  good 
cause  for  the  waiver  is  shown  because 
the  filing  results  in  an  overall  decrease 
in  Demand  Rate  Surcharges. 

East  Tennessee  states  that  copies  of 
the  filing  were  served  on  East 
Tennessee's  jurisdictional  customers 
and  interesteid  state  r^golateiy  agendes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  wt&  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  naza  Building.  S2S  North  Capitol 
Street.  VS.,  Washington.  DC  20426  in 
accordance  with  rales  211  and  214  tn  the 
CoBmissioa's  Rides  af  PEactice  and 
Procedure.  All  such  motions  or  protesls 
shooM  be  fiied  aa  or  b(4ore  faMniy  9. 
mns.  iTOiesis  wtn  t>e  cuiisiueieu  ny  uie 
Commission  in  determining  the 
appropriate  action  to  be  taOken.  but  wiU 
not  serve  ta  make  the  protestants 
parties  to  &e  proceedings.  Apy  pecsoa 
wishing' to  become  a  par^  ouut  file  a 
moSon  to  intervene.  Copies  of  East 
Teanessee's  filings  are  on  file  with  the 
Commission  aad  are  available  for  public 
Inspection. 
LoisB.CMiiell. 
Secretary. 
pil  Dec.  a3-44S  filed  a-a-tt;  «4S  ai^ 


[Docket  Na  fim-n-ODOl 


El 


NaliiraKjaa  Co4  Tartff  FHof 


January  2.  mz. 

Take  aatioe  that  an  Deeeniber  33. 
1991.  El  Paso  Nataral  Gas  Ciiiapani  ("El 
Paso"),  filed,  piosuant  to  part  IMof  iha 
Federal  Eaaisy  Regahtoiy  OoBuoiaaieB 
("CoDMnissian")  i^pdaiaos  Uadar  4s 
Natural  Gas  Act  aad  i  2&B  oontatoad  ao 
the  Geaeid  lismH  Md  Ooadilieaa  of  its 
Second  ftaaiaa^  VoiHaaNa.  1  DariA 
Fowtoetrth  teidaad  Sheet  No.  t99 
raJacttoglfaeijHfliijKiai— titooftba 
GasF 


Cenn^  CSiaige  ntos  to  be  eneofve 
January  1, 1992. 

El  Paso  atotas  that  {  22A  Filiog  arith 
Commission,  af  aaid  tacifi.  atotes  that 
"Seller  shall  file  with  the  Commission  at 
least  seventy-two  (72)  hours  before  the 
effective  date*  *  *  Ihe  Gas  Inventory 
Charge  rates  and  the  Gas  Cost  Cetting 
Charge  rates  and  fte  periDd(s]  during 
whidi  such  rates  wiil  be  in  effect."  El 
Paso  States  that  it  will  be  implementing 
a  GIC  Sales  Service  Agreement  with 
Southern  Califemia  Gas  Corapaajf. 
Southern  Union  Gas  Compaay.  A 
Division  af  Southern  Union  Company. 
Citizens  Utilities  Company,  and  Cas 
Company  of  New  Mexico.  A  Division  of 
Public  Service  Company  of  New  Mexico 
to  be  effective  Jairaary  1, 1991. 
Accordingly,  B  Paso  states  tfiat  it  is 
tendering  for  fifing  and  acceptance 
Fourteenfli  Revised  Sheet  No.  100  to  be 
effective  January  1, 1992.  El  Paso  also  Is 
requesting  confidential  treatment  of  the 
Gaslnveotoiy  Charge  and  Gas  Cost 
Cetliag  Chaige  rates  oatil  frfimaiy  1. 
1992. 

Ell^aaa  also  stetaa  that  a  sianlar 
request  far  ceofidaalial  treatawnt  was 
approved  by  tba  Oaaanission's 
Noveniter  27. 1M1  oRkr  at  Dockat  Na. 
RP92-1*-«n. 

ElPasoTCspectfidly  fcqoesled  ftiat  the 
Commission  accept  the  tendered  tariff 
sheet  for  fifing  and  permit  it  to  become 
effective  on  January  1, 1992. 

El  Paso  stales  that  copies  of  the  filing 
were  served  upon  aiD  interstate  pipelina 
system  sales  oustaiaen  af  El  Paso  and 
interested  State  nigulatoiy  fonMnissinaa 

Aay  person  4eMrtoi  to  be  beavd  or  to 
protest  and  fiUag  sbaaU  tta  a  I 
intervene  or  pratoat  aril 
Energy  Regulaton'  Ceauolasiaa.  8Z5 
North  Capttel  Stoeet.  NE..  WasUagton. 
DC  20429.  in  aooerdaooe  wMi  fl  a9UM 
and-996Jm  sf  the  CoHunissioa's  Rnes 
and  R^julafiens.  AI  each  nottons  or 
protests  sbocttd  be  fiied  on  or  before 
January  9, 1992.  Protests  will  be 
considered  by  the  Commission  In 
determining  the  appropriate  actloli  toba 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding- 
Any  person  n^abing  to  becoaae  a  par^ 
must  fila  a  aiotion  to  iatervaae.  Copias 
of  this  filing  ate  on  file  with  Ifaa 
ConuaisaiaB  and  ara  available  for  piMic 
inspactiaa  in  the  MhUc  itofarenoe 
Room. 

LatsaCaAA 
Secretary 

JFItDocW  t«>Wed-l-»<tW8aiBj 
I  POM  SnT-VMI     . 
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[Doctwt  Not.  TQ92-e-4-000  Mid  TM92-10- 
4-000] 

Granite  State  Gas  Transmission,  Inc^ 
Proposed  Ctianges  in  Rates 

January  2, 1992. 

Take  notice  that  on  December  30, 
1991,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State),  300  Friberg 
Parkway,  Westborough,  Massachusetts 
01581-5039,  tendered  for  filing  with  the 
Commission  the  revised  tariff  sheets 
listed  below  in  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1, 
containing  changes  in  rates  for 
effectiveness  on  January  1, 1992: 

Eighth  Revised  Sheet  No.  21 
Fourth  Revised  Sheet  No.  22 

According  to  Granite  State,  this  filing 
reflects  the  effect  of  revised  projected 
gas  costs  for  the  first  quarter  of  1992  on 
its  p»x)jpcted  sales  for  the  quarter 
Granite  State  further  states  that  it 
initially  filed  revised  rates  fcsr  the  first 
quarter  of  1992  in  its  Annual  Purchased 
Gas  Cost  Adjustment  on  November  18, 
1991.  (Docket  No.  TA92-2-4-000)  It  is 
stated  that  the  revised  rates  in  its  filing 
reflect  current  gas  costs  that  will  be  in 
effect  on  January  1, 1992  and  result  in  a 
reduction  in  the  rates  originally 
proposed  in  the  November  18th  filing.  It 
is  stated  that  the  revised  rates  also 
reflect  a  change  in  the  Transportation 
Cost  Adjustment  in  the  sales  rates 
attributable  to  a  change  in  the 
commodity  component  in  Rate  Schedule 
CGT-NE  of  Tennessee  Gas  Pipeline 
Company  and  a  recalculation  of  the 
demand  com.ponent  of  the 
Transportation  Cost  Adjustment  to 
reflect  increased  demand  billing 
determinants  now  applicable  to  Granite 
State's  sales  rates  as  a  result  of  the 
effectiveness  of  its  motion  rates  in 
Docket  No.  RP91-164-000. 

It  is  stated  that  the  proposed  rate 
changes  are  applicable  tc  Granite 
State's  jurisdictional  services  rendered 
to  Bay  State  Gas  Company  and 
Northern  Utilities.  Inc.  Granite  State 
further  states  that  copies  of  its  filing 
were  served  upon  its  customers  and  the 
regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  9, 1992.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary 
(PR  Doc.  92-441  Filed  1-8-92:  8:45  am] 

atUJNG  CODE  S717-01-M 


[Dodtet  No.  TM92-9-4-000] 

Granite  State  Gas  Transmission, 
Proposed  Changes  in  Rates 


Inc.; 


January  2, 1992. 

Take  notice  that  on  December  27, 
1991,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State)  300  Friberg  Parkway. 
Westborough,  Massachusetts  01581 
tendered  for  filing  the  revised  tariff 
sheets  listed  below  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
containing  changes  in  rates  for 
effectiveness  on  the  dates  indicated: 


Revised  Ninth  Revised  Sheet 

No.  25. 
Tenth  Revised  Sheet  No.  25... 


Proposed  effective 
dates 


December  1   1991. 
January  1, 1992. 


According  to  Granite  State,  it  pro\'ides 
a  storage  service  for  Bay  State  Gas 
Company  under  its  Rate  Schedule  GSS 
with  storage  capacity  provided  in  a 
facility  operated  by  CNG  Transmission 
Corporation  (CNG).  It  is  further  stated 
that  Granite  State's  Rate  Schedule  GSS 
tracks  changes  made  by  CNG  under  its 
Rate  Schedule  GSS  pursuant  to  which 
Granite  State  obtains  storage  capacity 
from  CNG. 

Granite  State  further  states  that  on 
December  13, 1991,  CNG  made  a  filing  in 
Docket  No.  RP90-143-00  in  compliance 
with  a  Commission  order,  dated 
November  29, 1991,  in  that  docket 
revising  its  Rate  Schedule  GSS  rates 
effective  December  1, 1991  and  January 
1, 1992.  According  to  Granite  State,  its 
filing  tracks  in  its  Rate  Schedule  GSS 
the  changes  proposed  by  CNG  in  its 
rates  for  Rate  Schedule  GSS  service. 

Granite  State  states  that  copies  of  its 
filing  were  served  on  Bay  State  Gas 
Company  and  the  regulatory 
commissions  of  the  states  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  9, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary 

[PR  Doc.  92-439  Filed  1-8-92:  8:45  am] 
aiujNa  coK  tTir-oi-M 


[Docket  No.  RP92-70-000] 

Mississippi  River  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  2, 1992. 

Take  notice  that  on  December  27. 1991 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Third  Revised  Sheet  No.  68  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  1-A. 

MRT  states  that  the  tariff  filing  is 
being  made  in  compliance  with  the 
Commission's  Final  Rule  in  Revisions  to 
Regulations  Governing  Transportation 
Under  Section  311  of  the  Natural  Gas 
Policy  Act  of  1978  and  Blanket 
Transportation  Certificates,  FERC 
Statutes  and  Regiilations  Paragraph 
30,927  (1991)  ("Order  No.  537"). 
Specifically,  MRT  states  that  its  filing  is 
in  compliance  with  revised  18  CFR 
284.12(e),  reflecting  the  Commission's 
interpretation  of  the  "on  behalf  of 
standard  of  section  311  of  the  Natural 
Gas  Policy  Act  of  1978. 

MRT  states  that  a  copy  of  this  filing 
has  been  mailed  to  each  of  MRTs 
jurisdictional  customers,  and  to  the 
State  commissions  of  Arkansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  rule  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.214. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  9, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
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the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  Hie 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-446  Filed  1-8-92;  8:45  am] 

BILLINQ  CODE  •717-01-M 


(Docket  No.  TQ92-S-2S-000] 

Mississippi  River  Transmission  Corp.; 
Rate  Change  Filing 

January  2. 1992. 

Take  notice  that  on  December  30, 1991 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Seventy-First  Revised  Sheet  No.  4,  and 
Thirtieth  Sheet  No.  4.1  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
be  effective  January  1, 1992.  MRT  states 
that  the  purpose  of  the  instant  Hling  is  to 
reflect  an  out-of-cycle  purchase  gas  cost 
adjustment  (PGA). 

MRT  states  that  Seventy-First  Revised 
Sheet  No.  4  and  Thirtieth  Revised  Sheet 
No.  4.1  reflect  a  decrease  of  11.64  cents 
per  MMBtu  in  the  commodity  cost  of 
purchased  gas  from  PGA  rates  filed  to 
be  effective  December  1, 1991  in  Docket 
No.  TQ92-2-25-000.  MRT  also  states 
that  since  the  October  31, 1991  Hling 
date,  MRT  has  experienced  decreases  in 
purchase  and  transportation  costs  for  its 
system  supply  that  could  not  have  been 
reflected  in  that  filing  under  current 
Commission  regulations. 

MRT  states  that  a  copy  of  the  filing 
has  been  mailed  to  each  of  MRTs 
jurisdictional  sales  customers  and  to  the 
State  Commissions  of  Arkansas. 
Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  motions  or  protests  should  be  filed 
on  or  before  January  9, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
r  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LoisCCulien. 
Secretary. 

[FR  Doc.  92-447  Filed  l-»-e2: 6:45  am] 
BNJJNQ  COOS  sm^l-ll 


IDockst  No.  RP92-66-000] 

Pacific  Gas  Transmission  Co^  Change 
in  FERC  Gas  Tariff 

lanuaiy  2, 1992. 

Take  notice  that  on  December  23, 
1991,  Pacific  Gas  Transmission 
Company  (PGT)  tendered  for  filing  and 
acceptance  Section  Revised  Sheet  Nos. 
50  and  51,  Original  Sheet  No.  51A.  First 
Revised  Sheet  No.  79  and  First  Revised 
Sheet  No.  88  to  be  a  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1-A, 
with  a  proposed  effective  date  of 
January  22, 1992. 

PGT  states  that  the  purpose  of  this 
filing  is  to  revise  the  tariff  sheets  in 
compliance  with  the  Commission's  final 
Rule  in  Order  No.  537,  issued  on 
September  20, 1991. 

PGT  states  that  copies  of  the  filing 
were  served  upon  PGTs  jurisdictional 
customers  and  affected  State  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  9, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LobD.CasbeU. 
Secretary. 

(FR  Doc  92-444  Filed  l-«-92: 8:45  am] 
nuMQ  coos  srir-ot-M 


[Docket  No.  RP92-67-000] 

Trantweetem  Pipeline  Co^  Proposed 
Changes  in  FERC  Gas  Tariff 

January  2, 1992. 

Take  notice  that  on  December  23, 
1991.  Transwestem  Pipeline  Company 
(Transwestern)  tendered  for  filing  the 
following  revised  tariff  sheets  to  become 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  with  a  proposed 
effective  date  of  January  1. 1992. 

2nd  Revised  Sheet  No.  30E 
5th  Revised  Sheet  No.  30F 
2nd  Revised  Sheet  No.  34C 
Original  Sheet  No.  34C.1 

Transwestem  states  that  the  above 
tariff  sheets  are  being  filed  to  comply 


with  the  Commission's  Final  Rule  in 
Order  No.  537  issued  September  20, 1991 
in  Docket  No.  RM90-7-000. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  pretest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  9, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casbell 
Secretary. 
(FR  Doc.  92-442  Filed  1-8-92;  8:45  am] 

BIUJNO  CODE  (TU-OI-M 


Office  of  Conservation  and 
Renewat>le  Energy 

[Case  No.  F-0331 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  a  Wahrer  from  the 
Furnace  Test  Procedures  to 
Armstrong  Air  Conditioning,  Inc. 

agency:  Office  of  Conservation  and 

Renewable  Energy,  Department  of 

Energy. 

ACnow;  Decision  and  Order. 

summary:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-033) 
granting  a  Waiver  to  Armstrong  Air 
Coniditoning,  Inc.  (Armstrong),  from  the 
existing  Department  of  Energy  (DOE) 
test  procedures  for  furnaces.  The 
Department  is  granting  Armstrong  its 
Petition  for  Waiver  regarding  blower 
time  delay  in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AFUE)  for  its 
EG8G  series  of  induced  draft  gas 
furnaces. 
FOR  nmTHCR  INFORMATION  CONTACT: 

Cyrus  H.  Nasser,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
43.  Forrestal  Building.  1000 
Independence  Avenue,  SW^ 
Washington,  DC  20585.  (202)  586-9127. 


ft' 
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Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  CC-41,  Forrestat 
Building.  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g).  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order,  Armstrong  has 
been  granted  a  Waiver  for  its  EG8G 
series  of  induced  draft  gas  furnaces, 
permitting  the  company  to  use  an 
alternate  test  method  in  determining  the 
Annual  Fuel  Utilization  Efficiency 
(AFUE). 

Issued  in  Washington,  DC,  December  30, 
1991. 

|.  Mickaal  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163.  89  Stat.  917, 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619.  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  requires  DOB.  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  inchiding 
furnaces.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  wiO 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  43a  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  to 
create  a  waiver  process.  45  FR  64106, 
September  26. 1980.  Thereafter,  DOE 
further  amended  its  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  28. 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
.prevent  testing  according  to  die 
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prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  Petition  for  Waiver  will  be  granted, 
and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Armstrong  filed  a  "Petition  for 
Waiver"  dated  December  14, 1990.  in 
accordance  with  section  430.27  of  10 
CFR  part  430.  DOE  published  in  the 
Federal  Register  on  July  26, 1991, 
Armstrong's  petition  and  solicited 
comments,  data  and  information 
respecting  the  petition.  56  FR  34200. 
Armstrong  also  filed  an  "Apph'cation  for 
Interim  Waiver"  under  §  430.27(g)  which 
DOE  granted  on  July  22. 1991.  56  FR 
34200,  )uly  26, 1991. 

No  comments  were  received 
concerning  either  the  Tetition  for 
Waiver"  or  the  'Interim  Waiver."  DOE 
consulted  with  The  Federal  Commission 
(FTC),  concerning  the  Armstrong 
Petition.  The  FTC  did  not  have  any 
objections  to  the  issuance  of  the  waiver 
to  Armstrong. 

Assertions  and  Determinations 

Armstrong's  Petition  seeks  a  waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  the 
starting  of  the  circulating  air  blower. 
Armstrong  requests  the  allowance  to 
test  using  a  30-second  blower  time  delay 
when  testing  its  EG8G  series  of  induced 
draft  gas  furnaces.  Armstrong  states 
that,  since  the  SO-second  delay  is 
indicative  of  bow  these  modds  actually 
operate  and  since  such  a  delay  results  in 
an  improvement  in  effidency  of 
approximately  0.6  percent,  the  peti'tion 
should  be  granted. 

Under  speciHc  circumstances,  the 
DOE  test  procedures  contain  exceptions 
which  allow  testing  with  blower  delay 
timet  of  less  than  the  prescribed  1.5- 


minute  delay.  Armstrong  indicates  that 
it  is  imable  to  take  advantage  of  any  of 
these  exceptions  for  its  EGaG  series  of 
induced  draft  gas  fumacss. 

Since  the  blower  controls 
incorporated  on  the  Armstrong  furnaces 
are  designed  to  impose  a  30-second 
blower  delay  in  every  instance  of  start 
up,  and  since  the  current  provisions  do 
not  specifically  address  this  type  of 
control,  DOE  agrees  that  a  waiver 
should  be  granted  to  allow  the  30- 
second  blower  time  delay  when  testing 
the  Armstrong  EG8G  series  of  induced 
draft  gas  furnaces.  Accordingly,  with 
regard  to  testing  the  EG8G  series  of 
induced  draft  gas  furnaces,  today's 
Decision  and  Order  exempts  Armstrong 
from  the  existing  provisions  regarding 
blower  controls  and  allows  testing  with 
the  30-8econd  delay. 

It  is,  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
Armstrong  Air  Conditioning.  Inc.  (Case 
No.  F-033).  is  hereby  granted  as  set  forth 
in  paragraph  (2)  below,  subject  to  the 
provisi<His  of  paragraphs  (3).  (4).  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  appendix  N  of  10  CFR  part 
430,  subpart  B,  Armstrong  Air 
Conditioning.  Inc^  shall  be  permitted  to 
test  its  EG8G  series  of  induced  draft  gas 
furnaces  on  the  basis  of  the  test 
procedures  specified  in  10  CFR  part  430, 
with  modifications  set  forth  beknw: 

(i)  Section  3D  of  appendix  N  is  deleted 
and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE 103-82  with 
the  exception  of  sections  9.2.2, 9.3.1.  and 
9.3.2,  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
appendix  N  as  foUows: 

3.10    Gas-  and  Oil-Fueled  Cen  tirai 
Furnaces.  The  following  paragraph  is  in 
lieu  (tf  the  requirement  specified  in 
section  913.1  of  ANSI/ASHRAE  103-82. 
After  equilibrium  conditions  are 
achieved  fdUowing  the  cool-down  test 
and  the  required  measurements 
performed,  turn  on  the  furnaces  and 
measure  the  flue  gas  temperature,  using  ' 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  after  the  main 
bumer(s)  comes  on.  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t-).  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
burner  and  Blower  shall  be  started 
together,  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time 
that  is  other  than  1.5  minutes,  in  which 
case  the  fan  control  shall  be  permitted 
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to  start  the  blower;  or  (3)  the  delay  time 
results  in  the  activation  of  a  temperature 
safety  device  which  shuts  off  the  burner, 
in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is 
adjustable,  set  it  to  start  the  blower  at 
the  highest  temperature.  If  the  fan 
control  is  permitted  to  start  the  blower, 
measure  time  delay,  (t-)<  using  a 
stopwatch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer's 
recommended  on-period  draft. 

(iii)  With  the  exception  of  the 
modification  set  forth  above,  Armstrong 
Air  Conditioning,  Inc.  shall  comply  in  all 
respects  with  the  test  procedures 
specified  in  appendix  N  of  10  CFR  part 
430,  subpart  B. 

[3]  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  EG8G 
series  of  induced  draft  gas  furnaces 
manufactured  by  Armstrong  Air 
Conditioning,  Inc. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  (January  9, 1992),  this 
Waiver  supersedes  the  Interim  Waiver 
granted  Armstrong  Air  Conditioning, 
Inc.,  on  July  22, 1991.  56  FR  34200.  July 
26, 1991  (Case  No.  F-033). 

Issued  in  Washington,  DC,  December  30. 
1991. 

J.  Michael  Davis, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 
|FR  Doc.  92-527  Filed  1-8-92;  8:45  am] 

BILLING  COOE  MS0-01-M 


lCaseNo.F-041], 

Energy  Conservation  Program  for 
Consumer  Products;  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
Furnace  Test  Procedures  from 
Consolidated  Industries  Corp. 

agency:  Office  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy. 

summary:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Consolidated  Industries  Corp. 
(Consolidated  Industries)  from  the 
existing  Department  of  Energy  (DOE) 
test  procedures  for  furnaces  regarding 


blower  time  delay  for  the  company's 
MAA  series  of  gas  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Consolidated 
Industries.  Consolidated  Industries' 
Petition  for  Waiver  requests  DOE  to 
grant  relief  from  the  DOE  test 
procedures  relating  to  the  blower  time 
delay  specification.  Consolidated 
Industries  seeks  to  test  using  a  blower 
delay  time  of  30  seconds  for  its  MAA 
series  of  gas  furnaces  instead  of  the 
specified  1.5-minute  delay  between 
burner  on-time  and  blower  on-time. 
DOE  is  soliciting  comments,  data,  and 
information  respecting  the  Petition  for 
Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  February 
10, 1992. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Case  No.  F-041,  Mail 
Stop  CE-90,  room  6B-02S,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
3012. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Of^ce  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
43,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9127. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-41,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATKMt:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Uw  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 


September  26. 1980,  creating  the  waiver 
process.  45  FR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  26, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Applicati*jn  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  September  18, 1991.  Consolidated 
Industries  filed  an  Application  for  an 
Interim  Waiver  regarding  blower  time 
delay  and  an  amended  application  on 
November  4, 1991.  Consolidated 
Industries'  Application  seeks  an  Interim 
Waiver  from  the  DOE  test  provisions 
that  require  a  1.5-minute  time  delay 
between  the  ignition  of  the  burner  and 
starting  of  the  circulating  air  blower. 
Instead,  Consolidated  Industries 
requests  the  allowance  to  test  using  a 
30-second  blower  time  delay  when 
~  testing  its  MAA  series  of  gas  furnaces. 
Consolidated  Industries  states  that  the 
30-8econd  delay  is  indicative  of  how 
these  furnaces  actually  operate.  Such  a 
delay  results  in  an  energy  savings  of 
approximately  0.8  percent.  Since  current 
DOE  test  procedures  do  not  address  this 
variable  blower  time  delay. 
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Coiuolidated  Industrie*  ask*  that  the 

Interim  Waiver  be  granted. 

Previous  waiver*  for  this  type  of 
timed  Idower  delay  control  have  been 
granted  by  DOE  to  Coleman  Company. 
50  FR  271Q.  January  IB,  19&5;  Magic  Chef 
Company.  50  FR  41553.  October  11. 1985; 
Rheem  Manufacturing  Company.  S3  FR 
48574,  December  1, 1988. 55  FR  3253. 
January  31. 199a  and  55  FR  37521. 
September  12, 1990;  Trane  Company,  54 
FR  19226,  May  4, 1989,  and  55  FR  4158S. 
October  12, 1990;  Lennox  Industries,  54 
FR  50525,  December  7, 1968;  DM0 
Industries.  55  FR  4004,  February  6, 1900; 
Heil-Quaker  Corporation,  55  FR  13184. 
April  9. 1990;  Carrier  Corporation,  55  FR 
13182,  April  9. 1990;  Inter-City  Products 
Corporation.  55  FR  31098.  July  31. 1980. 
and  56  FR  27959.  June  18. 1981;  Amana 
Refrigeration  Inc^  56  FR  853,  January  9, 
1^,  and  56  FR  29957,  July  1. 1991; 
Armstrong  Air  Condiboning.  Inc  56  FR 
10553.  March  13. 1981,  and  56  FR  3420a 
July  28, 1991;  Snyder  General 
Corporabon.  56  FR  14511,  April  10. 1991; 
Goodman  Manufacturing  Corporabon, 
56  FR  20421.  May  3. 1991;  Thermo 
Products.  Inc..  56  FR  32205,  July  15. 1981; 
and  The  Ducane  Company,  56  FR  45958, 
September  9, 1991.  Thus,  it  appears 
likely  that  the  Petibon  for  Waiver  will 
be  granted  for  blown-  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Pebbon  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  lot  energy  consumpbon  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  i* 
granting  Consolidated  Industries  an 
Interim  Waiver  Im  its  MAA  series  of  gas 
furnaces.  Pursuant  to  paragraph  (e)  of 
section  43a27  of  the  Code  of  Federal 
Regulabons,  the  following  letter  granting 
the  Applicabon  for  Interim  Waiver  to 
Consolidated  Industries  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petibon  for  Waiver"  in  its  entirety.  The 
pebbon  contains  no  conSdenUal 
informabon.  DOE  solicits  comments, 
data,  and  informabon  respecting  the 
pebbon. 

Issued  in  Washington.  DC.  December  30^ 
1991. 

l-MicfaaelDwia. 

Assistant  Secretary,  Conaervathn  and 
Renewable  Energy. 

Oepoitmeat  of  EiMtsy 
Washingtoo.  DC  20585 
December  30, 1901. 
Mr.  Richard  H.  Weber,  President. 
Coasotkhted  Induatriea  Corp.,  P.Ck.  Box  TdOa 
Lafayette.  IN  47903-7800. 


Dear  Mr.  Weber.  This  is  in  response  to 
your  November  4. 1991,  amended  Application 
for  Interim  Waiver  and  Petition  for  Waiver 
from  the  Department  of  Energy  POE]  test 
procedures  for  furnaces  regarding  blower 
time  delay  for  Consolidated  bidnstries  Corp. 
(Consolidaled  Industries)  MAA  series  of  gas 
furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  liave  been  granted  by 
DOE  to  Coleman  Company.  SO  FR  2710. 
January  la  1965:  Magic  Chef  Company,  50  FR 
41553.  October  11, 1985;  Rbeem 
Manufacturing  Company,  53  FR  48574, 
December  1. 1988.  55  FR  3253,  January  31, 
1990.  and  55  PR  37521.  September  12. 1990; 
Trane  Company.  54  FR  1922a  May  4, 196% 
and  55  FR  41  sea  October  12,  I960;  Lennox 
Industries.  54  FR  50525.  December  7, 1966; 
DMO  Industries.  55  FR  4004,  February  a  1990; 
Heil-Quaker  Corporation,  55  FR  13184.  April 
9, 1990;  Carrier  Corporation.  55  FR  13182. 
April  9, 1990;  Inter-City  Products  Corporation, 
FR  aiOOa  July  31. 199a  and  56  FR  2796%  Jnoc 
la  1991;  Amana  R^rigeration  Inc..  SO  FR  653, 
January  9, 1991,  and  56  FR  29957.  July  1. 1991; 
Armstrong  Air  Conditioning.  Inc  56  FR 
10553.  March  13, 1991.  and  56  FR  3420%  July 
2a  1991;  Snyder  General  Corporation.  56  FR 
14511.  April  10. 1991;  Goodman 
Manufacturing  Corporation,  56  FR  20421,  May 
3, 1991;  Thermo  Products.  Inc.,  56  FR  32206, 
July  la  1991;  and  The  Dncane  Company,  56 
FR  4595a  September  9, 1991 . 

Consolidated  Industries'  Application  for 
Interim  Waiver  does  not  provide  saflicient 
information  to  evaluate  what  if  any, 
economic  impact  or  competitive  disadvantage 
Consolidated  Industries  will  likely 
experience  absent  a  favorable  determination 
on  its  application.  However,  in  those 
instances  where  the  Hkety  success  of  the 
Petition  for  Waiver  has  been  demonstrated, 
based  upon  DCK  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  te^ed  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  Consolidated  Industries' 
Application  for  an  Interim  Waiver  from  the 
DOE  test  procedures  for  its  MAA  series  of 
gas  furnaces  regarding  blower  time  delay  is 
granted. 

Consolidated  Industries  shaU  be  permitted 
to  test  its  line  of  MAA  series  of  gas  furnaces 
on  the  basis  of  (he  test  procedures  specified 
in  10  CFR  part  43a  subpart  E  appendix  N, 
with  the  modif>cation  set  forth  below. 

(i)  Section  3.0  in  appendix  N  is  deleted  and 
replaced  with  the  following  paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSI/ASHRAE 103-82  with  the 
exception  of  sections  9L2.2.  %a.l.  and  a3.2, 
and  the  inchiaion  of  the  following  additional 
procedures: 

(ii)  Add  ■  new  paragraph  3l10  in  Appendix 
N  as  follows: 

3.10    Gas- and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  re«)uired  measurements  performed,  turn 
on  the  furnace  and  measure  the  line  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minotes  after 
the  nkain  bBmcr(s)  cornea  on.  After  the  burner 


start-up,  delay  the  blower  start-t^)  by  1.5 
minutes  (t-).  unless:  (1)  the  furnace  employs  a 
single  motor  to  drive  the  power  burner  and 
the  indoor  air  circulation  blower,  in  which 
case  the  burner  and  blower  shall  be  started 
together;  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  tnne  that  is 
other  than  1A  minutes,  in  which  case  tiie  fan 
control  sImII  )»  pemrilted  to  start  the  bknven 
or  (3)  the  delay  tine  results  in  die  activatioa 
of  a  temperatuie  aafiety  device  which  shuts 
off  the  burner,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is  adjustable,  set 
it  to  start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is  permitted  to 
start  the  blower,  measure  time  delay,  (t-), 
using  a  stop  watch.  Record  the  measured 
temperatures.  During  the  heetnip  test  for  oil- 
fueled  fimaces,  mainttun  the  drtsfl  in  the  Doe 
pipe  within  ±04n  inch  of  water  oohmm  of 
the  manulacturcr's  reconnended  on-period 
draft 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegationa  submitted  by  the  company.  This 
Interim  Waiver  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  mideriying  the  application  is 
incorrect 

The  Interim  Wahrer  shall  remain  in  effect 
for  a  period  of  180  days  or  mtil  DOB  acts  oa 
the  PetitioB  for  Waiver,  whidiever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period,  if  necessary. 

Sincerely, 
J.  Michael  Davis, 

Asstttaat  Secretary,  Conaervatioa  and 
Renewable  Energy. 

C<Hi8olidated  lodustiies 

November  4, 1991. 

Assistant  Secretary  of  Conservation  and 

Renewable  Energy, 
US.  Department  of  Energy,  1000 

Independence  Avenue  SW.,  Washington, 
0020585. 

Gentlemen:  This  letter  is  in  reference  to  ny 
letter  of  September  la  1991.  to  Petition  for 
Waiver  and  Application  for  Interim  Waiver 
as  submitted  in  compliance  with  title  10  CFR 
430.27. 

By  this  letter  Consoh'dated  Industries  is 
amending  our  September  ia  1991  request 
such  that  our  MAA  series  furnaces  will  be 
tested  with  a  30  second  time  delay  used  in 
place  of  the  current  test  procedure's  1.5 
minute  time  delay.  Thirty  seconds  is  the 
maximum  time  delay,  including 
manufacturing  tolerance,  of  the  non- 
adjustable  time  delay  relay  used  in  the  MAA 
Series  furnaces. 

Test  results  show  an  aveiagc  of  a8% 
improvement  in  AFUE  using  ^  30  seconds 
fixed  time  delay  in  place  of  the  present 
standards  1.5  minute  time  delay.  Data  and 
documentatioo  can  be  supplied  at  your 
request. 

Sincerely. 
Richard  H.  Weber. 
President 
September  la  MM. 

Assistant  Seaetaiy  of  Coaservatian  and 
Renewable  EDergy. 


UMI 
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U.S.  Department  of  Energy,  1000 

Independence  Avenue  SW^  Wa^ington, 
DC20585 

Gentlemen:  This  Petition  for  Waiver  and 
Application  for  Interim  Waiver  is  submitted 
in  compliance  with  title  10  CFR  430.27.  This 
request  is  for  a  modiHcation  to  the  Test 
Procedures  for  Measuring  the  Energy 
Consumption  of  Furnaces  found  in  appendix 
N  to  subpart  B  of  Part  430. 

The  current  test  procedure  uses  a  1.5 
minute  time  delay  between  the  burner  start- 
up and  the  blower  start-up.  Consolidated 
Industries'  MAA  series  of  furnaces  utilizes  a 
25  second  non-adjustable  fixed  time  delay 
between  the  burner  ignition  and  blower 
startup.  This  timer  has  a  manufacturer's 
tolerance  of  ±5  seconds.  For  the  MAA  series 
of  furnaces.  Consolidated  Industries  is 
requesting  that  the  fixed  time  delay  be 
substituted  for  the  current  test  procedure's  1.5 
minute  time  delay. 

We  submit  that  the  current  test  procedure 
using  the  1.5  minute  blower  start-up  time 
delay  requires  a  bypass  of  the  furnace  safety 
limit  switch  and  doies  not  represent  the  true 
product  performance  and  efficiency.  The 
MAA  furnace  series  has  a  light  weight, 
compact  heat  exchanger  that  was  designed  to 
heat  up  very  quickly  with  an  ensuing  blower 
start-up  time  optimized  at  25  seconds.  The 
advanced  heat  exchanger  design  along  with 
improved  operating  controls  has  improved 
the  efficiency  of  this  furnace  in  such  a  way 
that  the  current  standard  does  not  credit 
Consolidated  Industries  for  the  true 
efficiency  improvements  of  this  furnace.  The 
product  performance  will  be  more  accurately 
depicted  using  the  proposed  ASHRAE 
Standard  103-1988  which  accounts  for  the 
design  flexibility  and  improvement  without 
the  penalty  incurred  by  using  the  current  test 
procedure.  The  test  results  show  an  average 
of  0.9%  improvement  in  AFUE  using  the  25 
second  fixed  time  delay. 

Other  manufacturers  have  submitted 
similar  waiver  requests  for  similar  reasons. 

Data  and  documentation  can  be  supplied  at 
your  request. 

This  waiver  request  letter  has  been  sent  to 
GAMA  and  gas  furnace  manufactures  that 
market  similar  products. 

Sincerely, 
Richard  H.  Weber, 

President  Consolidated  Industries  Corp. 
[FR  Doc.  92-530  Filed  l-«-92;  8:45  am] 
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[CaM  No.  F-034] 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  a  Waiver  From  ttie 
Furnace  Test  Procedures  to  Tliermo 
Products,  Inc. 

agency:  Office  of  Conservation  and 

Renewable  Energy,  Department  of 

Energy. 

AcnON:  Decision  and  Order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-034) 
granting  a  Waiver  to  Thermo  Products, 


Inc.  (Thermo)  from  the  existing 
Department  of  Energy  (DOE)  test 
procedures  for  furnaces.  The 
Department  is  granting  Thermo  its 
Petition  for  Waiver  regarding  blower 
time  delay  in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AFUE)  for  its  GLC 
and  CMC  condensing  gas  furnaces. 
FON  niRTHEII  INFOflMATION  CONTACT: 
Cyrus  H.  Nassferi,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
43,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-9127. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  GC-41.  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g).  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order.  Thermo  has 
been  granted  a  Waiver  for  its  GLC  and 
GHC  condensing  gas  furnaces, 
permitting  the  company  to  use  an 
alternate  test  method  in  determining 
AFUE. 

Issued  in  Washington,  DC  December  30, 
1991. 
|.  Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163, 89  Stat.  917, 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619. 92  Stat.  3266.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  requires  DOE  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consimiption  of 
certain  consumer  products,  including 
furnaces.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  430,  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  to 
create  a  waiver  process.  45  FR  64108, 
September  26, 1980.  Thereafter,  DOE 
further  amended  its  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 


and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  28, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1966  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  Petition  for  Waiver  will  be  granted, 
and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate, 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
-  remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Thermo  filed  a  "Petition  for  Waiver", 
dated  May  2, 1991.  with  supplemental 
information  presented  by  letter  of  June 
4. 1991.  in  accordance  with  section 
430.27  of  10  CFR  part  430.  DOE 
published  in  the  Federal  Register  on  July 
15, 1991.  Thermo's  Position  and  solicited 
comments,  data  and  information 
respecting  the  Petition.  56  FR  32205. 
Thermo  also  filed  an  "Application  for 
Interim  Waiver"  under  section  430.27(g), 
which  DOE  granted  on  July  9, 1991. 58 
FR  32205,  July  15. 1991. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  DOE 
consulted  with  the  Federal  Trade 
Commission  (FTC),  concerning  the 
Thermo  Petition.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  the 
waiver  to  Thermo.  ^ 

Assertions  and  Determinatimis 

Thermo's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
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ignition  of  the  burner  and  the  itarting  of 
the  circulating  air  blower.  Tbermo 
requests  the  allowance  to  test  using  a 
30-second  blower  time  delay  when 
testing  its  GLC  and  GHC  condensing  gas 
furnaces.  Thermo  states  that  since  the 
30-second  delay  is  indicative  of  how 
these  models  actually  operate  and  since 
such  a  delay  results  in  an  improvement 
in  efficiency  of  approximately  1.5 
percent,  the  Petition  should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedures  contain  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  &e  prescribed  1.5- 
minute  delay.  Thermo  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  GLC  and  GHC 
condensing  gas  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Thermo  furnaces 
are  designed  to  impose  a  30-second 
blower  delay  in  every  mstance  of  start 
up,  and  since  the  current  provisions  do 
not  specifically  address  this  type  of 
control,  DOE  agrees  that  a  waiver 
should  be  granted  to  allow  the  30- 
second  blower  time  delay  when  testing 
the  Thermo  GLC  and  GHC  condensing 
gas  furnaces.  Accordingly,  with  regard 
to  testing  the  GLC  and  GHC  condensing 
gas  furnaces,  today's  Decision  and 
Order  exempts  Thermo  from  the  existing 
provisions  regarding  blower  controls 
and  allows  testing  with  the  30-second 
delay. 
It  is  therefore,  ordered  that: 
(1)  The  "Petition  for  Waiver"  filed  by 
Thermo  Products,  Inc  (Case  No.  F-034) 
is  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subject  to  the 
provisions  of  paragraphs  (3),  (4),  and  (5). 

(2]  Notwithstan&ng  any  ccmtrary 
provisions  of  appendix  N  of  10  CFR  part 
43a  subpart  B.  Thermo  Products,  Inc. 
shall  be  permitted  to  test  its  GLC  and 
GHC  condensing  gas  furnaces  on  the 
basis  of  the  test  procedure  specified  in 
10  CFR  part  430,  with  modifications  set 
forth  below: 

(i]  Section  3.0  of  appendix  N  is  deleted 
and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measuremennts  shall  be  as  spedfled  in 
section  9  in  ANSI/ASHRAE 103-82  with 
the.exception  of  sections  9.2.2,  9.3.1.  and 
9.3.2,  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
appendix  N  as  follows: 

3.10  Gas-and  Oil-Fueled  Centi-al 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  of  ANSI/ASHRAE  103-62. 
After  equiUbrium  conditions  are 
achieved  following  the  cool-down  test 
and  the  required  measurements 
performed,  turn  on  the  furnaces  and 


measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  after  the  main 
burner(s)  comes  oa  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t-).  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
burner  and  blower  shall  be  started 
together  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time 
that  is  other  than  1.5  minutes,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower  or  (3]  the  delay  time 
results  in  the  activation  of  a  temperature 
safety  device  which  shuts  off  the  burner, 
in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is 
adjustable,  set  it  to  start  the  blower  at 
the  highest  temperature.  If  the  fan 
control  is  permitted  to  start  the  blower, 
measure  time  delay,  (t-),  using  a  stop 
watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer's 
recommended  on-period  draft 

(iii)  With  the  exception  of  the 
modification  set  forth  above,  Thermo 
Products,  Inc.  shall  comply  in  all 
respects  with  the  test  procedures 
specified  in  appendix  N  of  10  CFR  part 
430,  subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  GLC  and 
GHC  condensing  gas  furnaces 
manufactured  by  Thermo  Products,  Ina 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  January  9, 1992,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  Thermo  Products,  Inc.  On  July  9, 
1991.  56  FR  32205,  July  15, 1991  (Case  No. 
F-034). 

Issued  in  Washington,  DC,  December  30, 
1991. 

|.  Michael  Davia, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

(FR  Doc.  92-528  Filed  l-«-92;  8:45  amj 
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ciwiyy  vonMrvsmn  rm^fwm  nir 
ConsunMf  PfocNictsi  GrwiiinQ  of  tfM 
Application  for  Interim  Waiver  and 
Pulilisfilng  of  tfie  Petition  for  Waiver  of 
Furnace  Teat  Procedures  From  Ttie 
Trane  Company  (Case  No.  F-040) 

AOENCVt  Office  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy. 

SUMMnv:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to  The 
Ttane  Company  (Trane)  from  the 
existing  Department  of  Energy  (DOE] 
test  procedures  for  furnaces  regarding 
blower  time  delay  for  the  company's 
TUD-C  TUD-R,  IDD-Cand  TDEMl 
central  fnmaces. 

Todajr's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Trane. 
Trane's  Petition  for  Waiver  requests 
DOE  test  procedures  relating  to  the 
blower  time  delay  specification.  Trane 
seeks  to  test  using  a  blower  delay  time 
of  45  seconds  for  its  TUD-C.  TUD-R, 
TDD-C  and  TDD-R  central  fiimaces 
instead  of  the  specified  1.5-minute  delay 
between  burner  on-time  and  blower  on- 
time.  DOE  is  soliciting  comments,  data, 
and  information  respecting  the  Petition 
for  Waiver. 

date:  DOE  will  accept  ctMnments,  data, 
and  information  not  later  than  February 
10, 1992. 

ADOHESSCS:  Written  comments  and 
statements  shall  be  smt  to:  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Case  No.  F-040.  Mail 
Stop  CE-00,  room  ffi-025,  Forrestal 
Building.  10(X)  Independence  Avenue. 
SW..  Washington,  DC  20585,  (202]  5a&- 
3012. 

FOR  FURTHER  MFORMATtON  CONTACT: 
Cyrus  H.  Nasseri.  U.S.  Department  of 

Energy,  Office  of  Conservation  and 

Renewable  Energy,  Mail  Station  CE- 

43,  Forrestal  Building,  1000 

Independence  Avenue,  SW.. 

Washington,  DC  20585,  (202)  586-9127 
Eugene  Margolis,  Esq.,  U.S.  Department 

of  Energy,  Office  of  General  Counsel. 

Mail  Stati(»i  GC-41,  Forrestal 

Building,  1000  Independence  Avenue. 

SW..  Washington,  DC  20585,  (202) 

588-9507 

SUPPLEMEirrARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163. 89  StaL 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619. 92  StaL  3286.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  IQO-IZ  and  the  National 
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Appliance  Energy  Conservation 
AmendmenU  of  1988  (NAECA 1988), 
Public  Law  100-357,  which  requirea  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.Z7  on 
September  26, 1980,  creating  the  waiver 
process.  45  FR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  26, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  eneigy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim. Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  gtaaxt  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  October  16. 1991,  Trane  filed  an 
Application  for  an  Interim  Waiver 
regarding  blower  time  delay.  Trane's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 


require  a  l.S-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead. 
Trane  requests  the  allowance  to  test 
using  a  45-second  blower  time  delay 
when  testing  its  TUD-C.  TUD-R.  TDD-C 
and  TDD-R  central  furnaces.  Trane 
states  that  the  45-8econd  delay  is 
indicative  of  how  these  furnaces 
actually  operate.  Such  a  delay  results  in 
an  energy  savings  of  approximately  1.0 
percent.  Since  current  DOE  test 
procedures  do  not  address  this  variable 
blower  time  delay.  Trane  asks  that  the 
Interim  Waiver  be  granted. 

Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  DOE  to  Coleman  Company. 
50  FR  2710,  lanuary  18, 1965:  Magic  Chef 
Company,  50  FR  41553.  October  11. 1985; 
Rheem  Manufacturing  Company.  53  FR 
48574,  December  1, 1988,  55  FR  3253. 
January  31, 1990.  and  55  FR  37521, 
September  12. 1990;  Trane  Company.  54 
FR  19226.  May  4. 1989.  and  55  FR  41589. 
October  12, 1990;  Lennox  Industries,  54 
FR  50525,  December  7. 1969;  DM0 
Industries,  55  FR  4004.  February  6, 1990: 
Heil-Quaker  Corporation.  55  FR  13184. 
April  9, 1990;  farrier  Corporation.  55  FR 
13182.  April  9. 1990:  Inter-City  Products 
Corporation,  55  FR  31099.  July  31. 199a 
and  56  FR  27959.  June  16, 1991:  Amana 
Refrigeration  Inc..  56  FR  853,  January  9, 
1991.  and  56  FR  29957,  July  1. 1991: 
Armstrong  Air  Conditioning.  Inc..  56  FR 
10553,  March  13, 1991,  and  S6-FR  3420a 
July  28, 1991;  Snyder  General 
Corporation.  56  FR  14511.  April  la  1991; 
Goodman  Manufacturing  Corporation, 
56  FR  20421.  May  3, 1991;  Thermo 
Products,  Inc.,  56  FR  32205,  July  15, 1991: 
and  The  Ducane  Company.  56  FR  45958, 
September  9, 1991.  Thus,  it  appears 
likely  that  the  Petition  for  Waiver  will 
be  granted  for  blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Trane  an  Interim  Waiver  for  its 
TUD-C  TUD-R,  TDD-C  and  TDD-R 
central  furnaces.  Pursuant  to  paragraph 
(e)  of  S430.27  of  the  Code  of  Federal 
Regulations,  the  following  letter  granting 
the  Application  for  Interim  Waiver  to 
Trane  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
43a27.  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 


petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington.  DC  Dccemlxr  30, 
1991. 
|.  Midwet  DavU,  PX. 

Assistant  Secretary.  Conservation  and 
Renewable  Eitergy. 

Mr.  James  T.  Vershaw, 

Manager.  Furnace  System  Technology.  The 

Trane  Company.  P.O.  Box  9010.  Tyler. 

TX  75711 

December  30. 1991. 

Dear  Mr.  Varshaw:  This  is  in  response  to 
your  Octotter  16, 1991,  Application  for  Inlerim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (IX)E)  test  prooedurM 
for  furnaces  regarding  t>lower  time  delay  for 
The  Trane  Company  (Trane)  TUD-C  TUD-R. 
TDD-C  and  TDD-R  central  funiaces. 

Previous  waivers  for  this  type  of  limed 
blower  delay  control  have  l>een  granted  by 
DOE  to  Coleman  Company.  SO  FR  2no, 
January  18. 198S;  Magic  Chef  Company.  SO  FR 
415S3.  October  11. 1985;  Rheem 
Manufacturing  Company.  53  FR  48574, 
December  1. 1966.  55  PR  3253,  January  31. 
190a  and  55  FR  37521.  September  IZ.  1990: 
Trane  Company.  S4  FR  19226,  May  4. 19891 
and  55  FR  41588.  October  12. 1990:  Lennox 
industries.  54  PR  S0S2S.  December  7. 1988: 
DMO  Industries,  S5  FR  4004,  February  6  1990: 
Heil-Quaker  Corporation.  55  FR  13184.  April 
9. 1990:  Carrier  Corporation.  55  FR  13182, 
April  9, 1990:  Inter-City  Products  Corporation. 
55  FR  31098.  July  31. 1990.  and  56  FR  279S9. 
)une  18. 1991:  Amana  Refrigeration  Inc..  56  FH 
853.  January  9. 1991.  and  56  FR  29957.  July  1. 
1991;  Armstrong  Air  Conditioning.  Inc.  56  FR 
10553,  March  13. 1991.  and  56  FR  34200.  |uly 
28. 1991;  Snyder  General  Corporation.  56  FR 
14511,  April  m  1991:  Goodman 
Manufacturing  Corporation.  56  FR  20421.  May 
3, 1981:  Thermo  ProducU.  Inc..  56  FR  32206. 
July  IS.  1991;  and  The  Ducane  Company.  56 
FR  45958,  September  9. 1981 . 

Trane's  Application  for  Interim  Waiver 
does  not  provide  sufTictent  information  to 
evaluate  what  if  any.  economic  impact  or 
competitive  disadvantage  Trane  will  likely 
experience  abecBt  a  favorable  determination 
on  ita  application.  However,  in  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been  demonstrated, 
based  upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested  and 
rated  for  energy  consumptioa  on  a 
comparable  basis. 

Therefore.  Trane's  Application  for  an 
Intertm  Waiver  from  the  DOE  test  procedures 
for  its  TUD-C  TUD-R.  TDD-C  and  TDD-R 
central  furnaces  regarding  blower  time  delay 
is  granted. 

Trane  shall  be  pemitted  to  lest  its  line  of 
TUD-C  TUD-R.  TDD-C  and  TDD-R  ceaUal 
furnaces  on  the  basis  of  the  lest  procedures 
specified  in  10  CFR  pari  430.  subpart  B. 
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appendix  N.  with  the  modiflcation  set  forth 
below. 

(i)  Section  3.0  in  appendix  N  is  deleted  and 
replaced  .with  the  following  paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shell  be  as  specified  in  section 
9  in  ANSl/ASHRAE  103-82  with  the 
exception  of  sections  9.2.2, 9.3.1.  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  appendix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  required  measurements  performed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumer(s)  comes  on.  After  the  burner 
ttart-up.  delay  the  blower  start-up  by  1.5 
minutes  (t-),  unless:  (1)  The  furnace  employs 
a  single  motor  to  drive  the  power  burner  and 
the  indoor  air  circulation  blower,  in  which 
case  the  burner  and  blower  shall  be  started 
together:  or  |2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time  that  is 
other  than  1.5  minutes,  in  which  case  the  fan 
control  shall  be  permitted  to  start  the  blowen 
or  (3)  the  delay  time  results  in  the  activation 
of  a  temperature  safety  device  which  shuts 
off  the  burner,  in  which  case  the  fan  control 
■hall  be  permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is  adjustable,  set 
it  to  start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is  permitted  to 
start  the  blower,  measure  time  delay,  (t-), 
using  a  stop  watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for  oil- 
fueled  furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  inch  of  water  column  of 
the  manufacturer's  recommended  on-period 
draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  revoked  or  modified 
at  any  time  upon  a  determination, that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period  if  necessary. 


Sincerely, 
).  Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
Assistant  Secretary  Conservation  and 

Renewable  Resources, 
United  States  Department  of  Energy,  1000 

Independence  Ave.  SW.,  Washington, 

DC20585 
October  16, 1991. 

Gentlemen:  This  is  a  Petition  for  Waiver 
and  Application  for  Interim  Waiver 
submitted  pursuant  to  title  10  CFR  430.27. 
Waiver  is  requested  from  the  furnace  test 
procedure  found  in  appendix  N  to  subpart  B 
of  part  430. 

The  current  test  procedure  requires  a  1.5 
minute  delay  between  burner  and  supply  air 
blower  startup.  Trane  is  requesting  the  use  of 
45  seconds  instead  of  1.5  minutes  when 
testing  our  TUD-C,  TUD-R,  TDD-C  and 
TDD-R  central  furnace  families  incorporating 
a  timed  fan  control  with  a  fixed  timed  on 
adjustment  of  45  seconds.  The  current 
procedure  does  not  credit  Trane  for 
additional  energy  savings  that  are  realized 
when  a  shorter  blower  on  time  is  utilized. 
Test  data  for  each  model  series  indicates  an 
average  1%  AFUE  increase  when  a  45  second 
timed  on  delay  is  used.  Copies  of  confidential 
test  data  confirming  these  energy  savings  will 
be  forwarded  to  you  upon  request. 

Trane  is  confident  that  this  petition  for 
Waiver  will  be  granted,  and  therefore, 
requests  an  Interim  Waiver  until  the  Hnai 
ruling  is  made.  Similar  waivers  have  been 
granted  to  Evcon,  Rheem  Manufacturing, 
Carrier,  Inter-City  Products,  and  Lennox 
Industries.  Also,  the  proposed  ASHRAE 103- 
88  currently  under  consideration  by  DOE 
contains  the  coverage  requested  in  this 
Petition  for  Waiver. 

Manufacturers  that  domestically  market 
similar  products  have  been  sent  a  copy  of  this 
Petition  for  Waiver  and  Application  for 
Interim  Waiver. 

Sincerely, 
James  T.  VerShaw, 

Manager,  Furnace  Systems  Technology. 
[FR  Doc.  92-529  Filed  1-8-92;  8:45  am] 
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Office  of  Fossil  Energy 

(Docket  Na  FE  C«E  91-25;  CerWicatton 

Notice-93 

Filing  Certification  of  Compliance:  Coal 
Capability  of  New  Electric  Powerpiant 
Pursuant  to  Provisions  of  the 
Powerpiant  and  Industrial  Fuel  Use 
Act,  as  Amended 

agency:  OfRce  of  Fossil  Energy, 
Department  of  Energy. 

action:  Notice  of  filing. 

summary:  Title  II  of  the  Powerpiant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA). 
as  amended  (42  U.S.C,  8301  et  seq.), 
provides  that  no  new  electric 
powerpiant  may  be  constructed  or 
operated  as  a  base  load  powerpiant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (FUA  section  201(a),  42 
U.S.C.  8311  (a),  Supp.  V.  1987).  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerpiant  to  be  operated 
as  a  base  load  powerpiant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  FUA  section  201(d),  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerpiant,  that  such 
powerpiant  has  the  capability  to  use 
coal  or  another  alternate  fuel.  Such 
certiRcation  establishes  compliance 
with  section  201(a)  as  of  the  date  it  is 
filed  with  the  Secretary.  The  Secretary 
is  required  to  publish  in  the  Federal 
Register  a  notice  reciting  that  the 
certification  has  been  fil^.  Four  owners 
and  operators  of  proposed  new  electric 
base  load  powerplants  have  filed  self- 
certifications  in  accordance  with  section 
201(d), 

Further  information  is  provided  in  the 
SUPPI^MENTARY  INFORMATION  section 
below. 

SUPPLEMENTARY  INFORMATION: 

The  follov\nng  companies  have  filed 
self-certifications: 


Mama 


Data 
received 


TypeotfaciMy 


Megawati 
capacity 


txcaticn 


United  Tactmoiogies  Corporation,  Pratt  A  Whitney,  East  Hartford,  CT.. 

Patco  Cogen,  Ltd.,  Orange,  CA 

Lake  Cogaa  Ctd.  Orange,  CA ..._ :_ 

Ag-Enorgy.  LP..  New  York,  New  York... ...-.„. 


Amendments  to  the  FUA  on  May  21. 
1987  (Pub.  L 100-42).  altered  the  general 
prohibitions  to  include  only  new  electric 
base  load  powerplants  and  to  provide 
for  the  self-certification  procedure. 

Copies  of  this  self-certification  may  be 
reviewed  in  the  Office  of  Fuels  Programs. 


12-20-91 
12-24-91 
12-24-91 
12-26-91 


Topping  Cycle 

Topping  Cycle 

Topping  Cycle...- 
Combined  Cyde. 


24.9 
106 
106 
79.9 


East  Hartford.  CT 
Pasco  County,  FL 
Lake  Courtly,  FL 
Ogdensburg,  NY 


Fossil  Energy,  room  3F-056,  FE/52.  Forrestal 
Building.  1000  Independence  Avenue.  SW„ 
Washington,  DC  20565,  or  for  further 
information  call  Myra  Couch  at  (202)  586- 
6769. 

Issued  in  Washington.  DC  on  {anuary  2, 
1992. 


Anthony  |.  Como, 

Director,  Office  ofCoaI&  Electricity:  Office  of 
Fueis  Programs,  Fossil  Energy. 

|FR  Doc.  92-525  Filed  1-8-S2;  a-4S  am) 
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Office  of  Hearings  and  Appeale 

implementation  of  Special  Refund 
Procedures 

agency:  OfTice  of  Hearings  and 
Appeals.  Department  of  &iergy. 
AcnOM:  Notice  of  implemeotatlon  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $83,750,000  in  crude 
oil  overcharge  funds,  plus  accrued 
interest,  obtained  from  Salomon  Inc, 
Case  No.  LEF-0033.  The  DOE  has 
determined  that  the  funds  will  be 
distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  FR  27899  (August  4, 
1966). 

DATS  AND  AOONCSS:  Applications  for 
Refund  submitted  pursuant  to  this 
Decision  must  be  filed  in  duplicate, 
postmariced  no  later  than  June  30, 1992. 
and  should  be  addressed  to  the  Office  of 
Hearings  and  Appeals.  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington,  DC  20585.  Any  party 
that  has  previously  submitted  a  refund 
application  in  crude  oil  proceedings 
need  not  file  another  application:  that 
application  will  be  deemed  filed  in  all 
crude  oil  proceedings  finalized  to  date. 
roR  niRTNHI  MFONMATION  CONTACT: 
Richard  T.  Teikow.  Deputy  Director, 
William  Robinson.  Staff  Analyst.  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington.  DC  20565.  (202)  586- 
8018  (Tedrow),  (202)  58fr-ee02 
(Robinson). 
SUPMCMENTARY  INPOIIMATION:  . 

In  accordance  with  10  CFR  20S.282(b). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  crude  oil  overcharge  funds 
obtained  from  Salomon  Inc.  The  funds 
are  being  held  in  an  interest-bearing 
escrow  account  pending  distribution  by 
the  DOE. 

The  OHA  has  decided  to  distribute 
these  funds  in  accordance  witktfae 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Cases.  51  FR  27899  (August  4. 1986) 
(MSRP).  Under  the  MSRP.  crude  oU 
overcharge  monies  are  divided  among 
the  states,  the  federal  government,  and 
injured  purchasers  of  crude  oil  and 
refined  products.  Refunds  to  the  states 
will  be  distributed  in  proportion  to  each 
state's  consumption  of  petroleum 
products  during  the  period  of  crude  oil 


price  controls.  Refunds  to  eligible 
purchasers  will  be  based  on  the  number 
of  gallons  of  petroleum  products  which 
they  purchased  and  the  extent  to  which 
they  can  demonstrate  Injury. 

As  the  Decision  and  Order  indicates. 
Applications  for  Refund  may  now  be 
filed  by  injured  purchasers  of  crude  oil 
and  refined  petroleum  products. 
Applications  must  be  filed  in  duplicate 
and  postmarked  no  later  than  June  30, 
1992.  The  specific  information  required 
in  an  Application  for  Refund  is  set  forth 
in  the  Deicision  and  Order.  As  we  state 
in  the  Decision,  any  party  that  has 
previously  submitted  a  refund 
application  in  crude  oil  refund 
proceedings  need  not  file  another 
application:  that  application  will  be 
deemed  filed  in  all  crude  oil  proceedings 
finalized  to  date. 

Dated:  January  2, 1992. 
G«H|S  B.  BresBsy, 

Director.  Office  of  Hearings  and  Appeale. 

DedsioD  and  Oder 
January  2, 1982. 

Name  of  Firm:  Salomon  Inc. 

Date  of  Filing:  May  24, 1991. 

Case  Number  LEF-0033. 

Under  the  procedural  regulation!  of  dw 
Department  of  Energy  (DOE),  the  Economic 
Regulatory  Administration  (ERA)  may 
request  that  the  Office  of  Hearings  and 
Appeals  (OHA)  formulate  and  implement 
special  refund  procedures.  10  CFR  20S.2S1. 
Ilieae  procedures  are  used  to  refund  monies 
to  dioae  injured  by  actual  or  alleged 
violations  of  the  DOE  price  regulations. 

This  Decision  and  Order  considers  a 
Petition  for  the  Implementation  of  Special 
Refund  Procedures  filed  by  the  ERA  for  crude 
oil  overcharge  funds.  The  petitioD  deals  with 
monies  obtained  from  Salomon  Inc  Case  No. 
LEF-0033.  Salomon  remitted  863.750,000.00  in 
crude  oil  overcharge  funds  to  the  DOE 
pursuant  to  a  proposed  Consent  Order 
entered  into  by  Salomon  and  the  DOE  on 
Septeml>er  12. 1990  and  finalised  on 
November  13. 199a  This  Consent  Order 
resolved  allegations  that  Salomon  committed 
violations  of  the  federal  petroleum  price  and 
allocation  regulations  during  the  period 
January  1. 1978  through  January  2A,  1981 
(Consent  Order  number  6COX00294A).  An 
additional  84.883,572.11  has  accrued  in 
interest  on  Salomon's  escrow  account  as  of 
October  31. 1981.  TUs  Decision  and  Order 
establishes  die  OHA's  procedures  for 
distributing  these  fimds. 

The  general  guidelines  which  die  OHA  may 
use  to  fotmulate  and  implement  a  plan  to 
distribute  refunds  ara  set  forth  in  10  CFR  part 
205,  subpart  V.  The  subpart  V  prooeu  may  Im 
used  in  situations  where  the  DOE  cannot 
readily  Identify  die  persons  who  may  have 
been  ii^ured  as  a  result  of  actual  or  alleged 
violations  of  the  regulations  or  ascertain  the 
amount  of  the  refund  eadi  person  should 
receive.  For  a  more  detailed  discussion  of 
subpart  V  and  die  authority  of  die  OHA  to 
fashion  procedures  to  distribute  refonds,  see 
^ce  of  Enforcement  9  DOE  182J06  (1981) 


and  Office  of  Enforcement  8  DOE  182.597 
(1981).  We  have  considered  the  ERA't 
requests  to  implement  subpart  V  procedurei 
with  respect  to  the  moniei  received  from 
Salomon  and  have  determined  that  such 
procedures  are  appropriate. 

/.  Background 

On  July  28. 1988.  the  DOE  issued  a 
Modified  Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges.  51  FR 
27890  (August  4. 1966)  (hereinafter  the  MSRP). 
The  MSRP.  issued  as  a  result  of  a  court- 
approved  Settlement  Agreement  in  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  MD.L  No.  378  (D.  Kan. 
1986).  provides  tliat  crude  oil  overcharge 
funds  will  be  divided  among  the  states,  the 
federal  government  and  injured  purchasers 
of  reHned  petroleum  products.  Under  the 
MSRP.  up  to  twenty  percent  of  these  crude  oil 
overcharge  funds  will  be  reserved  initially  to 
satisfy  valid  daima  by  injured  purchasers  of 
petroleum  products.  Eighty  percent  of  the 
funds,  and  any  monies  remaining  after  all 
valid  daiflis  are  paid,  are  to  be  disbursed 
equally  to  the  states  and  federal  government 
for  indirect  restitution. 

The  OHA  has  been  applying  the  MSRP  to 
all  subpart  V  proceedings  involving  alleged 
crude  oil  violations.  See  Order  Implementing 
the  MSRP.  51  FR  29689  (August  20. 1966) 
(hereinafter  die  August  1966  Order).  That 
Order  providad  a  period  of  thirty  days  for  dw 
filing  of  any  obje<^ions  to  die  appUcatioa  of 
die  MSRP  and  solicited  comments  concerning 
the  apptopriale  procedures  to  follow  in 
processing  refund  applications  In  crude  oU 
refund  proceedings. 

On  April  10, 1087.  dte  OHA  issued  a  Notice 
analyzing  the  monerous  comments  which  it 
received  hi  response  to  the  August  1966 
Order.  52  FR  11737  (April  10, 1987)  hereinafter 
the  April  10  Notice).  The  April  10  Notice  set 
forth  generalised  procedures  and  provided 
guidance  to  assist  daiaMnts  that  wish  to  file 
refund  appiicatioDS  for  crude  oil  monies 
under  tlie  sutipert  V  regulations.  In  that 
Notice,  die  OHA  stated  that  all  applicants  for 
crude  oil  refonds  would  be  required  to 
document  their  purchase  volumes  of 
petroleum  products  during  the  period  of 
Federal  crude  oil  price  controls  and  to  prove 
diat  they  were  injured  by  the  alleged 
overcharges.  The  April  10  Notice  indicated 
that  end-users  of  petroleum  products  whose 
businesses  are  unrelated  to  the  petroleum 
industry  will  be  presumed  to  have  abBort)cd 
the  crude  oil  overcharges  and  need  not 
submit  any  fivther  proof  of  injury  to  receive  a 
refiind.  Finally,  the  OHA  stated  that  refunds 
would  be  calculated  on  the  basis  of  a  per- 
gallon  refund  amount  derived  by  dividing 
crude  oil  violation  amounts  by  the  total 
consumption  of  petroleum  products  in  the 
United  States  during  die  period  of  price 
controls.  The  numerator  would  consist  of  the 
crude  oU  overcharge  monies  that  were  in  the 
DOE'S  escrow  account  at  the  time  of  the 
settlement  or  were  subsequently  deposited  in 
the  escrow  account  and  a  portion  of  the 
funds  tai  die  MJXL  378  escrow  at  die  time  of 
the  settlement 

These  prooediires.  which  die  OHA  has 
applied  in  mimerous  cases  since  die  April  10 
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Notice,  see.  e.g..  New  York  Petroleum,  Inc.,  18 
DOE  <!85.435  (1968);  Shell  Oil  Co..  17  DOE 
^85.204  (1988):  Ernest  A.  Allerkamp.  17  DOE 
135.079  (1988).  have  been  approved  by  the 
United  States  District  Court  for  the  District  of 
Kansas  as  well  as  the  Temporary  Emergency 
Court  of  Appeals.  Various  states  had  filed  a 
Motion  with  the  Kansas  District  Court, 
claiming  that  the  OHA  violated  the 
Settlement  Agreement  by  emplo>'ing 
presumptions  of  injury  for  end-users  and  by 
improperly  calculating  the  refund  amount  to 
be  used  in  those  proceedings.  On  August  17, 
1967,  the  Court  issued  an  Opinion  and  Order 
denying  the  states'  Motion  in  its  entirety.  In 
re:  The  Department  of  Energy  Stripper  Well 
Exemption  Litigation,  871  F.  Supp.  1318  (D. 
Kan.  1987).  The  Court  concluded  that  the 
Settlement  Agreement  "does  not  bar  OHA 
Trom  permitting  claimants  to  employ 
reasonable  presumptions  in  afrirmatively 
demonstrating  injury  entitling  them  to  a 
refund."  Id.  at  1323.  The  court  also  ruled  that, 
as  specified  in  the  April  10  Notice,  the  OHA 
could  CHlctilate  refunds  based  on  a  portion  of 
the  M.D  L.  378  overcharges,  id.  at  1323-24. 
The  states  appealed  the  latter  ruling,  but  the 
Temporary  Emergency  Court  of  Appeals 
affirmed  the  Kansas  District  Court's  decision. 
In  re:  The  Department  of  Energy  Stripper 
Well  Exemption  Litigation,  857  F.2d  1481 
(T.E.C.A.  1988). 

//.  The  Proposed  Decision  and  Order 

On  October  1. 1991,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
establishing  tentative  procedures  to 
distribute  the  alleged  crude  oil  violation 
amount  obtained  from  Salomon  Inc.  56  FR 
50721  (October  6, 1991).  The  OHA  tentatively 
concluded  that  the  funds  should  be 
distributed  in  accordance  with  the  MSRP  and 
the  April  Notice.  Pursuant  to  the  MSRP.  the 
OHA  proposed  to  reserve  initially  20  percent 
of  the  crude  oil  violation  funds  for  direct 
restitution  to  applicants  who  claim  that  they 
were  injured  by  the  alleged  crude  oil 
violations.  The  remaining  80  percent  of  the 
funds  would  be  distributed  to  the  states  and 
the  federal  government  for  indirect 
restitution.  After  all  valid  claims  have  been 
paid,  any  remaining  funds  in  the  claim 
reserve  would  also  be  divided  between  the 
states  and  the  federal  government.  The 
federal  government's  share  ultimately  would 
be  deposited  into  the  general  fund  of  the 
Treasury  of  the  United  States. 

In  the  PD&O,  the  OHA  proposed  to  require 
applicants  for  refund  to  document  their 
purchase  volumes  of  petroleum  products 
during  the  period  of  price  controls  and  to 
prove  that  they  were  injured  by  the  alleged 
crude  oil  overcharges.  The  PD&O  stated  that 
end-users  of  petroleum  products  whose 
businesses  are  unrelated  to  the  petroleum 
industry  are  presumed  to  have  absorbed  the 
crude  oil  overcharges,  and  need  not  submit 
any  further  proof  of  injury  to  receive  a 
refund.  The  OHA  also  proposed  to  calculate 
refunds  on  the  basis  of  a  volumetric  refund 
amount,  as  described  in  the  April  Notice.  The 
PD&O  provided  a  period  of  30  days  from  the 
date  of  its  publication  in  the  Fedaral  Ragiatar 
in  which  comments  could  be  filed  regarding 
the  tentative  distribution  process.  More  than 
30  days  have  elapsed,  and  the  OHA  has 


received  comments  from  only  one  party 
concerning  the  proposed  procedures  for  the 
distribution  of  Salomon  inc  funds. 

///.  Discussion  of  the  Comments  Received 

In  response  to  the  PD&O,  the  OHA 
received  comments  from  Philip  P.  Kalodner 
as  counsel  for  six  electric  utilities,  fourteen 
foreign-flag  shipping  companies,  and  four 
pulp  and  paper  manufacturers.  Mr. 
Kalodner's  comments  focus  on  two  elements 
of  the  crude  oil  proceeding:  The  20  percent 
reserve  and  $0.0008  per  gallon  volumetric 
refund  amount.  He  first  contends  that  the  20 
percent  reserve  for  claimants  will  be 
insufficient  "to  enable  OHA  to  distribute  the 
'volumetric'  which  it  has  determined  is  due." 
Kalodner  comments  at  3.  Kalodner  asserts 
that  the  "OHA  should  either  reserve  its 
adoption  of  the  20%  limitation,  or  if  it 
believes  it  cannot  do  (so)  without  the 
approval  of  Judge  Theis.  it  should  seek  such 
approval."  Id.  at  6. 

Kalodner's  second  objection  is  related  to 
the  first.  He  holds  that  "(aja  long  as  (the) 
OHA  continues  to  insist  on  the  20% 
limitation,"  then  the  OHA's  "policy  to  permit 
late-filing  claimants  to  be  paid  at  the  SO.0008 
per  gallon  level .  .  .  will  reduce  the  amounts 
available  for  distribution  to  first  pool 
claimants  such  as  these  commenters." 
Kalodner  conmients  at  8.  Kalodner  argues 
that  only  those  applicants  who  filed  crude  oil 
claims  before  October  31, 1989  should  receive 
a  volumetric  refund  of  $0.0008  per  gallon  and 
that  applicants  filing  after  that  date  should 
receive  refunds  based  on  mere  fractions  of 
that  per-gallon  figure. 

These  exact  conmients  were  addressed  at 
length  in  recent  Decisions  and  Orders  issued 
by  the  OHA.  See  Seneca  Oil  Company,  21 
DOE  1 85.327  (1991)  [Seneca);  Diamond 
Shamrock  R&M.  inc.,  21  DOE  1  85.352  (1991). 
We  will  therefore  refrain  from  repeating  our 
analysis  of  those  contentions  in  the  same 
detail  at  this  time.  Instead,  we  will 
summarize  our  determinations  in  Seneca. 
With  respect  to  Kalodner's  argument  that  the 
20  percent  reserve  would  be  insufficient  to 
pay  claimants,  we  stated  that  he  had 
advanced  similar  arguments  before  the  OHA 
and  the  courts  and  had  been  rebuffed  at  each 
attempt.  Seneca  at  88.970.  We  also  noted  that 
at  no  time  has  the  DOE  given  assurances  as 
to  the  precise  level  of  restitution  that  would 
be  ultimately  paid  to  claimants  from  the  20 
percent  reserved  from  oil  overcharge  funds. 
Id.,  citing  Amorient  Petroleum  Co.,  18  DOE 
1  85,595  (1989).  We  further  reminded 
Kalodner  that  the  United  States  District  Court 
for  the  District  of  Delaware  had  rejected  this 
same  argument,  deciding  instead  that  "(ajt 
this  late  date,  all  parties  would  best  be 
served  by  the  equitable  compromise  of 
paying  80%  of  the  fund  out  immediately  while 
retaining  20%  for  individual  claimants."  Id. 
See  Getty  Oil  v.  Department  of  Energy,  Civ. 
No.  77-434  MMS  (D.  Del.  Dec.  2&,  1988).  affd, 
890  F.2d  425  (Temp.  Emer.  Ct.  App.  1989).  As 
in  Seneca,  we  agree  with  the  courts  and 
reject  Kalodner's  argument  about  the  20 
percent  reserve  which  seeks  to  inflate  the 
level  of  restitution  to  the  successful  claimants 
that  he  represents  in  DOE's  cnide  oil  refund 
proceedings. 

Kalodner's  objection  to  the  OHA  policy  of 
paying  claimants  who  filed  subpart  V  crude 


oil  refund  applications  before  June  20, 1992  at 
the  rate  of  $0.0006  per  gallon  was  also 
addressed  at  length,  and  ultimately  rejected, 
in  Seneca.  As  we  stated  in  that  Decision,  we 
believe  that  all  purchasers  of  covered 
products  during  the  crude  oil  refund  period 
was  injured  equally  by  the  overcharges. 
Therefore,  it  would  be  inequitable  to  preclude 
any  applicants  who  file  before  the  June  30. 
1992  deadline  from  receiving  a  pro  rata  share 
of  the  monies  available,  which  at  this  time 
has  been  set  at  the  $0.0008  level  (per  gallon 
volumetric).  Seneca  at  88,971.  As  we  stated  in 
Seneca,  we  do  not  wish  to  penalize  equally 
eligible  applicants  for  lacking  the  resources 
that  large  applicants,  such  as  Kalodner's, 
possess. 

/v.  The  Refund  Procedures 
A.  Refund  Claims 

The  OHA  has  concluded  that  the 
$83,750,000  remitted  by  Salomon  Inc,  plus  the 
interest  that  has  accrued  on  that  amount, 
should  be  distributed  in  accordance  with  the 
crude  oil  refund  procedures  discussed  above. 
We  have  decided  to  reserve  the  full  20 
percent  of  the  alleged  crude  oil  violation 
amount,  or  $16,750,000  plus  interest,  for  direct 
refunds  to  claimants,  in  order  to  ensure  that 
sufficient  funds  will  be  available  for  refunds 
to  injured  parties.  The  amount  of  the  reserve 
may  be  adjusted  downward  later  if 
cimmistances  warrant  such  action. 

The  process  which  the  OHA  will  use  to 
evaluate  claims  based  on  alleged  crude  oil 
violations  will  be  modeled  after  the  process    - 
the  OHA  has  used  in  subpart  V  proceedings 
to  evaluate  claims  based  upon  alleged 
overcharges  involving  refined  products.  See 
MAPCO,  Inc.  15  DOE  1 85,097  (1986): 
Mountain  Fuel  Supply  Co..  14  DOE  1 85,475 
(1966).  As  in  non-crude  oil  cases,  applicants 
will  be  required  to  document  their  purchase 
volumes  and  to  prove  that  they  were  injured 
as  a  result  of  the  alleged  violations. 
Following  subpart  V  precedent,  reasonable 
estimates  of  purchase  volumes  may  be 
submitted.  Greater  Richmond  Transit  Co.,  15 
DOE  1 85.028,  at  88.050  (1966).  Generally,  it  is 
not  necessary  for  applicants  to  identify  their 
suppliers  of  petroleum  products  in  order  to 
receive  a  refund. 

Applicants  who  were  end-users  or  ultimate 
consumers  of  petroleum  products,  whose 
businesses  are  unrelated  to  the  petroleum 
industry,  and  who  were  not  subject  to  the 
DOE  price  regulations  are  presumed  to  have 
been  injured  by  any  alleged  crude  oil 
overcharges.  In  order  to  receive  a  refund, 
end-users  need  not  submit  any  further 
evidence  of  injury  beyond  volumes  of  product 
purchased  during  the  period  of  crude  oil  price 
controls.  See  A.  Tarricone  Inc.,  15  DOE 
1  85,495,  at  88.893-06  (1967).  The  end-user 
presumption  of  injury  is  rebuttable,  however. 
Berry  Holding  Co.,  18  DOE  |  85,405.  at  88,797 
(1987).  If  an  interested  party  submits 
evidence  which  is  of  sufficient  weight  to  cast 
serious  doubt  on  whether  the  specific  end- 
user  in  question  was  injured,  the  applicant 
will  be  required  to  produce  further  evidence 
of  injury.  See  New  York  Petroleum.  18  DOE 
at  88. 701-03.  The  United  States  District  Court 
for  the  District  of  Kansas  recently  upheld  the 
OHA's  position  that  generalized  evidence 
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does  not  suffice  to  rebut  the  end-user 
presumption.  If  an  interested  party  wishes  to 
rebut  the  end-user  presumption,  it  must 
present  evidence  relevant  to  the  specific 
factual  situation  of  the  applicant.  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  746  F.  Supp.  1446  (D. 
Kan.  1990]. 

Reseller  and  retailer  claimants  must  submit 
detailed  evidence  of  injury  and  may  not  rely 
on  the  presumptions  of  injury  utilized  in 
refund  cases  involving  refined  petroleum 
products.  They  can,  however,  use 
econometric  evidence  of  the  type  employed 
in  the  Report  by  the  Office  of  Hearings  and 
Appeals  to  the  United  States  District  Court  of 
the  District  of  Columbia,  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  6  Fed.  Energy 
Guidelines  1  90,507  (1985).  Applicants  who 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows  established  in 
the  Stripper  Well  Agreement  have  waived 
their  rights  to  apply  for  crude  oil  refunds 
under  Supari  V.  Boise  Cascade  Corp.,  16  DOE 
I  85,214,  at  88,411,  Reconsideration  denied,  16 
DOE  1  85.494,  affd  sub  nom.  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  3  Fed.  Energy 
Guidelines  \  26.613  (D.  Kan.  1987). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products  will  be 
calculated  on  the  basis  of  a  volumetric  refund 
amount  derived  by  dividing  the  alleged  crude 
oil  violation  amount  involved  in  this 
determination  ($83,750,000)  by  the  total 
consumption  of  petroleum  products  in  the 
United  States  during  the  period  of  price 
controls  (2,020,997,335,000  gallons).  Mountain 
Fuel,  .4  DOE  at  88,868  n.4.  This  yields  a 
volumetric  refund  amount  of  $0.00004143993 
per  gallon  for  the  proceeding  involved  in  this 
determination.  The  use  of  'his  approach 
reflects  the  fact  that  crude  oil  overcharges 
were  spread  equally  throughout  the  country 
by  the  Entitlements  Program.' 

As  we  have  stated  in  previous  Decisions,  a 
crude  oil  refund  applicant  is  required  to 
submit  only  one  application  for  crude  oil 
overcharge  funds.  See  Allerkamp,  17  DOE  at 
88.176.  Any  party  that  has  previously 
submitted  a  refund  application  in  the  crude 
oil. application  will  be  deemed  to  be  Tiled  in 
all  crude  oil  proceedings  finalized  to  date. 
The  deadline  for  filing  an  Application  for 
Refund  for  crude  oil  implementation  orders 
issued  since  January  1&  1991  is  June  30, 1992. 
See  Quintana  Energy  Corporation,  21  DOE  1 
85,327  (January  18, 1991).  It  is  the  policy  of  the 
DOE  to  pay  all  crude  oil  refund  claims  filed 
before  June  30, 1992  at  the  rate  of  .0008  per 
gallon.  However,  while  we  anticipate  that 
applicants  which  filed  their  claims  by  June 
30, 1988  will  receive  a  supplemental  refund 
payment,  we  will  decide  in  the  future 


■  The  DOE  established  the  Entitlements  Program 
to  equalize  access  to  the  l>eneriti  of  crude  oil  price 
controls  among  all  domestic  refmera  and  their 
downstream  customers.  To  accomplish  this  goal, 
refiners  were  required  to  make  transfer  payments 
among  themselves  through  the  purchase  and  sale  of 
"entitipments."  This  t>alancii\g  mechanism  had  the 
effect  of  evenly  disbursing  overcharges  resulting 
from  crude  oil  miscertifications  throughout  the 
domestic  refining  industry.  See  Amber  Refining  Inc., 
13  DOE  1  B5,217  at  88.504  (1985). 


whether  claimants  that  filed  later 
Applications  should  receive  additional 
refunds.  Applicants  may  be  required  to 
submit  additional  information  to  document 
their  refund  claims  for  these  future  amounts. 
Notice  of  any  additional  amounts  available  in 
the  future  will  be  published  in  the  Federal 
Register. 

To  apply  for  a  refund,  a  claimant  should 
submit  an  Application  for  Refund.  Although 
an  applicant  need  not  use  any  special 
application  form  to  apply  for  a  crude  oil 
refund,  a  suggested  form  has  been  prepared 
by  the  OHA  and  may  be  obtained  by  sending 
a  written  request  to:  Office  of  Hearings  and 
Appeals.  U.S.  Department  of  Energy,  1000 
Independence  Ave.,  SW,  Washington,  DC 
20585. 

Each  crude  oil  Application  for  Refund 
should  contain  the  type  of  information 
specified  by  the  OHA  in  past  decisions.  See 
Texaco  Inc..  19  DOE  1  85,200  at  88.734, 
corrected.  19  DOE  \  85,238  (1989):  Hood 
Goldsberry,  18  DOE  1  85,902  at  89,477-78 
(1989):  Wicketl  Refining  Co.,  18  DOE  1  85,659 
at  89,081-82  (1989). 

B.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP.  the 
remaining  eighty  percent  of  the  alleged  crude 
oil  violation  amount  subject  to  this  Decision 
or  $67,000,000  in  principal,  plus  accrued 
interest,  should  be  disbursed  in  equal  shares 
to  the  states  and  federal  government  for 
indirect  restitution.  Accordingly,  we  will 
direct  the  DOE's  Office  of  the  Controller  to 
transfer  one-half  of  that  amount,  or 
$33,500,000,  plus  interest,  into  an  interest- 
bearing  subaccount  for  the  states,  and  one- 
half  or  $33,500,000,  into  an  interest-bearing 
subaccount  for  the  federal  government.  In 
accordance  with  previous  practice,  when  the 
amount  available  for  distribution  to  the  states 
reaches  $10  million,  we  will  direct  the  DOE's 
Office  of  the  Controller  to  make  the 
appropriate  disbursements  to  the  individual 
states.  The  share  or  ratio  of  the  funds  which 
each  state  will  receive  is  contained  in  Exhibit 
H  of  the  Stripper  Well  Agreement.  When 
disbursed,  these  funds  will  be  subject  to  the 
same  limitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by  the 
states  under  the  Stripper  Well  Agreement. 

//  is  Therefore  Ordered  That 

(1)  Applications  for  Refund  from  the 
alleged  crude  oil  overcharge  funds  remitted 
by  Salomon  Inc  may  now  be  filed. 

(2)  All  Applications  submitted  pursuant  to 
paragraph  (1)  above  must  be  filed  in 
duplicate  and  postmarked  no  later  than  June 
30. 1992. 

(3)  The  Director  of  Special  Accounts  and 
Payroll.  Office  of  Departmental  Accounting 
and  Financial  Systems  Development.  Office 
of  the  Controller,  Department  of  Energy,  shall 
take  all  steps  necessary  to  transfer 
$83.75O,00OX)O  (plus  accrued  interest)  from  the 
Salomon  Inc  escrow  account,  Number 
eC0X00249A.  as  specified  in  paragraphs  (4), 
(5).  and  (6)  of  this  Decision. 

t4)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $33,500,000  (plus 
accrued  interest)  of  the  funds  obtained 
pursuant  to  paragraph  (3)  above,  ^into  the 
subaccount  denominated  "Crude  Tracking- 
States."  Number  9B9DOE003W. 


(5)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $33,500,000  (plus 
accrued  interest)  of  the  funds  obtained 
pursuant  to  paragraph  (3)  above,  into  the 
subaccount  denominated  "Crude  Tracking- 
Federal,"  Number  999DOE002W. 

(6)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $16,750,000  (plus 
accrued  interest)  of  the  funds  obtained 
pursuant  to  paragraph  (3)  above,  into  the 
subaccount  denominated  "Crude  Tracking- 
Claimants  4,"  Number  999DOE0010Z. 

(7)  This  is  a  final  Order  of  the  Department 
of  Energy. 

Dated:  January  2. 1992. 
Geoige  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  92-528  Filed  1-6-92;  8:45  am] 
MUJNQ  CODE  MW  Bl  II 


ENVIRONMENTAL  PROTECTIOH 
AGENCY 

[FRL-4091-3] 

CalHomia  State  Motor  Vahidet 
Pollution  Control  Standards; 
Opportunity  for  Put>Hc  Hearings 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  opportunity  for  public 
healings  and  public  comment  periods. 

summary:  The  California  Air  Resouitres 
Board  (CARB)  has  notified  EPA  that  it 
has  taken  three  actions  for  which  it  is 
requesting  waiver  of  Federal 
preemption.  California  has  (1)  amended 
its  motor  vehicle  emission  standards 
and  test  procedures  to  phase-in 
substantially  more  stringent  "low- 
emission  vehicle"  (LEV)  standards  for     ■ 
light  and  medium-duty  vehicles 
(hereinafter  "LEV"  request).  (2) 
amended  its  emission  standards, 
certification  and  compliance  test 
procedures  and  durability  requirements 
applicable  to  light-duty  trucks  and 
medium-duty  and  light  heavy-duty 
vehicles  and  engines  for  the  control  of 
hydrocarbon  (HC).  carbon  monoxide 
(CO),  oxides  of  nitrogen  (NO.)  emissions 
and  particulate  matter  (PM)  as  those 
standards  apply  to  gasoline,  gaseous, 
diesel  and  methanol-fueled  vehicles  and 
engines  (hereinafter  "MDV"  request), 
and  (3)  amended  its  emission  standards 
and  test  procedures  for  gasoline  and 
diesel  vehicles  and  engines  that  make 
them  applicable  to  all  classes  of 
dedicated-methanol-fueled  vehicles  and 
engines  and  fuel-flexibile  vehicles 
(hereinafter  "methanol"  request). 

This  is  the  first  opportunity  for  public 
hearing  and  comment  period  to  be 
offered  on  the  "LEV"  and  "MDV" 
requests.  With  regard  to  the  "methanol" 
request,  EPA  published  a  notice  of 
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opportunity  for  hearing  on  June  11. 1991 
in  which  notice  it  was  stated  that  the 
comment  period  would  expire  on  August 
15. 1991  (58  FR  26817).  EPA  received  no 
requests  for  a  hearing  nor  comments 
concerning  this  matter.  By  letter  dated 
October  9, 1991 CARB  extended  its 
original  request  to  encompass 
California's  methanol  vehicle  standards 
and  test  procedures  as  revised  by  its 
new  hydrocarbon  and  carbon  monoxide 
exhaust  emission  standards  for  new 
passenger  cars  and  hght  duty  trucks 
(HC/CO  standards)  and  its  new 
hydrocarbon,  carbon  monoxide  and 
oxides  of  nitrogen  exhaust  emission 
standards  for  light-duty  trucks,  medium- 
duty  vehicles  and  light  heavy-duty 
vehicles  and  engines  (MDV  standards). 
Because  CARB's  revised  "methanol" 
request  reflects  substantive  changes  to 
California's  standards,  EPA  is  offering 
an  additional  opportunity  for  interested 
parties  to  request  a  hearing  or  submit 
written  comments. 

CARB  has  requested  that,  pursuant  to 
section  209(b)  of  the  Clean  Air  Act  (Act), 
42  U.S.C.  7543(b),  EPA  waive  Federal 
preemption  for  these  amendments.  This 
notice  announces  that  EPA  has 
tentatively  scheduled  three  pubhc 
hearings  which  will  occur  consecutively 
beginning  on  Februaryl9. 1992  and 
continuing  (if  necessary)  on  February  20. 
1992.  to  hear  comments  form  the  general 
public  concerning  CARB's  requests.  Any 
party  desiring  to  present  oral  testimony 
for  the  record  on  one  or  more  of  CARB's 
requests  at  the  public  bearings,  instead 
of  or  in  addition  to  submitting  written 
comments,  must  notify  EPA  by  January 
29, 1992.  If  on  any  of  die  three  requests, 
no  party  informs  EPA  that  it  wishes  to 
testify,  no  hearing  will  be  held  on  that 
request  and  EPA  will  consider  CARB's 
request  based  on  written  submissions  to 
the  record. 

DATES:  For  administrative  expediency. 
EPA  has  scheduled  two  consecutive 
days  for  hearings  regarding  the  three 
separate  CARB  waiver  requests.  EPA 
has  tentatively  scheduled  public 
hearings  for  CARB's  "low-emission 
vehicle"  (LEV)  and  "medium-duty 
vehicle)  (MDV)  and  "methanol"  waiver 
requests  '  on  February  19. 1992 
beginning  at  9:30  a.m.  and  continuing  (if 
necessary)  on  February  20, 1992.  A 
hearing  %viU  be  held  on  a  given  waiver 
request  only  if  a  party  notifies  EPA  by 
January  29. 1992  that  it  wished  to 
present  oral  testimony  regarding  such 
CARB  request.  Please  note  that  if  one  or 
more  tentative  pubhc  hearing  is 


■  The  LEV.  MDV  anrf  Methanol  rtqnesia  »n 
•vcilabii  in  EPA  Air  Oedwia  A-at-n.  A-«-$S, 
and  A-a»-2S  iM^Mcliveiy. 
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canceled,  EPA  will  not  publish  a  notice 
of  cancellation  in  the  Fedaral  Registar. 
Therefore,  any  person  who  plans  to 
attend  the  hearing  should  call  Robert  M. 
Doyle  (LEV),  or  Lee  Hohnes  Cook 
(MDV).  or  Tiffany  Schauer  (Methanol)  of 
EPA's  Manufacturers  Operation 
Division  at  (202)  260-2491,  on  or  after 
January  31, 1992  to  learn  whether  or  not 
a  particular  hearing  will  be  held. 
Regardless  of  whether  or  not  a  hearing 
is  held,  written  comments  regarding 
CARB's  request  will  be  accepted  until 
March  24, 1992. 

addresses:  The  tentatively  scheduled 
public  hearings  will  be  held  at:  Best 
Western  Domino's  Farms  Hotel  and 
Conference  Center,  3600  Plymouth  Road. 
Ann  Arbor,  Michigan  48105,  (313)  769- 
9800.  Parties  wishing  to  testify  at  the 
hearing  should  provide  written  notice  to: 
Charles  N.  Freed,  Director, 
Manufacturers  Operations  Division 
(EN-340F).  U.S.  Environmental 
Protection  Agency,  401  M  Street 
Washington,  DC  20460.  In  addition, 
written  comments,  in  duplicate,  should 
be  sent  to  Mr.  Freed  at  the  same 
address.  Copies  of  material  relevant  to 
the  waiver  request  (LEV  Docket  No.  A- 
91-71,  MDV  Docket  No.  A-91-S5.  and 
Methanol  Docket  No.  A-90-29)  will  be 
available  for  public  inspection  during 
the  working  hours  of  8:30  a.m.  to  12:00 
p.m.  and  1:30  p.m.  to  3:30  p.m..  Monday 
through  Friday,  at:  U.S.  Environmental 
Protection  Agency,  Air  Docket  (LE-131), 
room  MlSOa  First  Floor  Waterside  Mall. 
401  M  Street.  SW.,  Washington,  DC 
20460  (telephone  (202)  260-7548). 
FOM  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Doyle.  Lee  Holmes  Cook,  or 
Tiffany  Schauer,  Attorney /Advisors, 
Manufacturers  Operations  Division 
(EN-340F).  U.S.  Environmental 
Protection  Agency.  Washington.  DC 
20460,  Telephone:  (202)  260-2491. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Discusskm 

Section  209(a)  of  the  Act  as  amended. 
42  U.S.C.  7543(a).  provides  in  part:  "No 
State  or  any  political  subdivision  thereof 
shall  adopt  or  attempt  to  enforce  any 
standard  relating  to  the  control  of 
emissions  from  new  motor  vehicles  or 
new  motor  vehicle  engines  subject  to 
this  part  *  *  *  [or)  require  certification, 
inspection,  or  any  other  approval 
relating  to  the  control  of  emissions  *  *  * 
as  condition  precedent  to  the  initial 
retail  sale,  tithng  (if  any),  or  registration 
of  such  motor  v^icle,  motor  vehicle 
engine,  or  equipment." 

Section  209(b)  of  the  Act  requires  the 
Administrator,  after  notice  and  an 
opportunity  for  public  bearing,  to  waive 
application  of  the  prohibitions  of  section 


209(a)  for  California  "if  the  State 
determines  that  the  State  standards  will 
be,  in  the  aggregate,  at  least  as 
protective  of  public  health  and  welfare 
as  applicable  Federal  standards.  No 
such  waiver  shall  be  granted  if  the 
Administrator  finds  that — (A)  the 
determination  of  the  State  is  arbitrary 
and  capricious,  (b)  [California]  does  not 
need  such  *  *  *  standards  to  meet 
compelling  and  extraordinary 
conditions,  or  (c)  [its]  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  202(a)  of 
[the  Act]." 

Once  Cahfomia  has  been  granted 
waiver  for  a  set  of  standards  and 
enforcement  procedures  for  a  class  of 
vehicles,  it  may  adopt  other  conditions 
precedent  to  initial  retail  sale,  tiding  or 
registration  of  the  subject  class  of 
vehicles  without  having  to  receive  a 
further  waiver  of  Federal  preemption. 

1.  By  letter  dated  October  4, 1991 
CARB  submitted  to  EPA  a  request  for 
waiver  of  Federal  preemption  for 
amendments  to  its  emission  standards 
and  test  procedures.  These  amendments: 

a.  Establish  four  new  categories  of 
light-duty  vehicles  *  based  on  levels  of 
exhaust  emission  standards.  The  vehicle 
categories,  in  order  of  increasing 
stringency,  are  called  transitional  low- 
emission  vehicles  (TLEVs),  low- 
emission  vehicles  (LEVs),  ultra-low- 
emission  vehicles  (ULEVs),  and  zero 
emission  vehicles  {ZEVs).  Each  vehicle 
category  has  spectfic  exhaust  emission 
certification  standards  for 
hydrocarbons,*  carbon  monoxide  (CO), 
oxides  of  nitrogen  (NOx),  particulate 
matter  (PM)  *  and  formaldehyde 
(HCHO).'  These  standards  will  be 
effective  as  early  as  the  1994  model 
year,  but  some  categories  may  not  be 
introduced  until  later  model  years  when 
manufacturers  are  faced  with 
increasingly  more  stringent  "fieet 
average"  requirements  (explained 
below)> 

b.  Establish  two  new  categories  for 
medium-duty  vehicles:  LEVs  and 
ULEVs.  Bach  of  these  categories  has  the 
same  pollutant  emission  certification 
standards  as  the  light-duty  vehicle  LEV 
and  ULEV  categories; 


*  The  term  "Light-duty  vehidet,"  at  uied  in  thie 
notice,  encompattes  passenger  cart  and  small  (up 
to  3750  tba.  loaded  vehicle  weight)  light-duty  inckt. 

*  The  new  hydrocarbon  emittion  ttandard*  will 
be  expresaed  in  tenu  at  "non-methane  organic 
taaea"  (NMOG]  which  inchide  measurement  of  non- 
methane  hydrocariMma,  aldehyde*,  ketonet. 
alcohol*,  and  ether*. 

*  Th*  PM  •tafldard*  ai«  Cor  diasai  vchick*  only. 

*  TIm  HCHO  staadwd*  art  far  ntthaaoi  vekicte* 
only. 
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c.  Establish,  for  light  duty  vehicles 
only,  a  fleet  average  NMOG  requirement 
that  manufacturers  must  meet.  The  fleet 
average  requirement,  which  begins  in 
model  year  1994,  becomes  more 
stringent  each  successive  model  year, 
through  model  year  2003.  Manufacturers 
may  choose  whatever  mix  of  vehicle 
categories  they  wish  for  their  light-duty 
vehicle  fleet  to  comply  with  the  fleet 
average  requirement,  subject  only  to  a 
production  requirement  for  ZEVs.  (The 
ZEV  production  requirement  begins  in 
model  year  1998,  when  two  percent  of  a 
manufacturers  sales  of  light  duty 
vehicles  must  be  ZEVs,  and  increases  at 
certain  points  in  succeeding  model  years 
until  it  reaches  a  maximum  production 
requirement  of  10  percent  of  sales  in 
model  year  2003  and  beyond.) 
Manufacturers  may  earn  marketable 
credits  for  having  a  sales-weighted  fleet 
emission  average  lower  than  the  fleet 
average  requirement.  Manufacturers 
who  do  not  meet  the  fleet  average 
requirement  will  be  assessed  deflcits 
which  must  be  made  up  within  certain 
time  limits; 

d.  Establish  interim  in-use  standards 
which  are  up  to  30  percent  less  stringent 
than  the  corresponding  certiflcation 
standards  for  TLEVs,  LEVs,  and  ULEVs, 
and  will  be  applicable  for  only  two 
model-years  after  the  expected 
introduction  date  of  each  vehicle 
category;  and 

e.  Include  regulations  which  establish 
a  mechanism  for  adjusting  the  NMOG 
emissions  from  vehicles  powered  by 
fuels  other  than  conventional  gasoline, 
based  on  whether  the  emissions  from 
such  vehicles  are  more  or  less  ozone- 
reactive.  The  reactivity  adjustment 
factors  will  effectively  make  more 
equitable  the  NMOG  comparisons 
between  vehicles  operating  on  gasoline 
and  those  operating  on  other  fuels. 

2.  By  letter  dated  July  15, 1991,  GARB 
submitted  to  EPA  a  request  for  waiver  of 
federal  preemption  for  amendments  to 
its  emission  standards  and  test 
procedures.  These  amendments,  which 
apply  to  light-duty  trucks,  medium-duty 
and  light  heavy-duty  vehicles  and 
engines: 

a.  Establish  and  provide  for  the  phase- 
in  beginning  in  model  year  1995  of  new 
more  stringent  exhaust  standards  for 
HG,  GO  and  NOx  and  establish  PM 
standards  of  comparable  stringency  (as 
measured  by  a  new  test  procedure)  to 
existing  PM  standards  and  extend  the 
durability  requirements  for  medium-duty 
vehicles  (MDVs)  and  light  heavy-duty 
vehicles  and  engines  (UiDVs); 

b.  Expand  the  definition  of  MDV  to 
include  all  vehicles  and  engines  with  a 


GVWR  of  6001-14000  lbs.*  (which  were 
previously  categorized  as  light  heavy- 
duty  vehicles  and  engines); 

c.  Revise  the  certification  and  in-use 
chassis  test  procedures  for  current 
MDVs  and  LHDV  and  engines  (to 
include  the  expanded  MDV  class)  "*', 

d.  Revise  weight  categories  to  account 
for  the  effect  of  vehicle  loading; 

e.  Make  Galifomia's  in-use 
enforcement  and  Onboard  Diagnostic 
regulations  applicable  and  more 
practical  for  MDVs  and  LHDVs;  and, 

f.  Increase  the  strigency  of  the  NOx 
standard  applicable  to  1995  and  later 
model  year  light-duty  trucks. 

3.  By  letter  dated  August  20, 1990, 
GARB  submitted  to  EPA  a  request  for  a 
waiver  of  Federal  preemption  for 
amendments  to  GaUfomia's  evaporative 
and  exhaust  emission  standards  and 
test  procedures  for  gasoline  and  diesel 
vehicles  and  engines  that  make  them 
applicable  to  all  classes  of  dedicated- 
methanol-fueled  vehicles  and  engines 
and  fuel-flexible  vehicles  (methanol 
standards).  In  the  notice  for  opportimity 
for  public  hearing  concerning  this 
waiver,  EPA  stated  that  the  comment 
period  would  expire  on  August  15, 1991 
(58  FR  26817  (6/11/91)).  EPA  received  no 
requests  for  a  hearing  or  comments 
concerning  this  matter. 

Upon  review  of  GARB's  original 
request,  EPA  identifled  two  additional 
findings  which  GARB  would  need  to 
submit  in  order  for  EPA  to  complete  its 
review  of  Galifomia's  request. 
Specifically,  GARB  needed  to  provide 
Q>A  with  its  finding  regarding  the 
relative  protectiveness  of  (1)  the 
Galifomia  1993  model  year  HG/GO 
standards  as  applicable  to  methanol 
vehicles  as  compared  to  the  applicable 
Federal  1993  and  later  model  year 
methanol  vehicle  standards  and,  (2)  the 
Galifomia  1993  HG/GO  standards  as 
applicable  to  methanol  vehicles  as 
compared  to  the  new  federal  standards 
passed  in  the  Clean  Air  Act 
Amendments  of  1990  applicable  to  1994 
and  later  model  year  methanol  vehicles 
(Federal  tier  1  standards)  '. 

Pursuant  to  EPA's  request,  on  October 
9, 1991,  GARB  supplemented  its  original 
methanol  waiver  request  to  encompass 
Galifomia's  HG/GO  standards  as 
applicable  to  methanol  vehicles  and  its 
new  MDV  standards  as  applicable  to 


*  Pi«viou«ly  MDVt  wen  limited  to  0,001-6.500 
Ibt.  gwvr. 

*  At  an  option,  dieael  and  incomplete  vehiclei 
from  S.SOl-14,000  lb*,  gvwr  may  choae  to  certify  to 
engine  test  procedure*  if  additional  in-ute 
compliance  requirementa,  whicfa  would  make  in-u«e 
testing  more  cost  effective,  are  met. 

■  The  final  rule  implementing  the  new  federal 
standards  was  effective  on  June  S,  1991. 


methanol  vehicles.*  GARB  also  revised 
its  findings  to  take  into  consideration 
the  new  Federal  tier  1  standards  (56  FR 
25724  (6/5/91))  as  applicable  to 
methanol  vehicles  in  its  analysis. 

Because  GARB's  supplemental  request 
reflects  substantive  changes  to 
Galifomia's  standards  and  includes  new 
findings  regarding  the  relative 
protectiveness  of  the  Galifomia 
standards  as  compared  to  the  applicable 
Federal  standards,  the  Agency  is 
oflering  an  additional  opportunity  for 
interested  parties  to  request  a  hearing  or 
submit  comments  conceming  GARB's 
supplemental  waiver  request.  Gonsistent 
with  GARB'S  revised  request,  this  notice 
solicits  comment  on  the  waiver  criteria 
described  above  as  applied  to 
Galifomia's  HG/GO  and  MDV  standards 
for  1993  and  later  model  year  methanol 
vehicles. 

For  each  of  the  requests  described 
above,  Galifomia  has  stated  (in  its 
letter,  dated  October  4, 1991)  that  it  has 
determined  that  its  amended  standards 
are,  in  the  aggregate,  at  least  as 
protective  of  the  public  health  and 
welfare  as  the  applicable  Federal 
standards.  Further,  Galifomia  states  that 
it  continues  to  need  separate  standards 
to  meet  compelling  and  extraordinary 
conditions.  Finally,  California  states  that 
the  amendments  are  not  inconsistent 
with  section  202(a)  of  the  Act.  Section 
202(a)  requires  that  the  procedures 
provide  sufficient  lead  time  to  permit  the 
development  and  application  of 
requisite  technology,  giving  appropriate 
consideration  to  the  cost  of  compliance 
within  such  period.  In  addition,  the 
Agency  has  held  that  to  avoid 
inconsistency  with  section  202(a), 
California's  procedures  may  not  impose 
inconsistent  certification  requirements 
such  that  manufacturers  would  be 
unable  to  meet  both  the  Galifomia  and 
Federal  requirements  with  the  same  test 
vehicle. 

Once  Galifomia  has  been  granted 
waiver  of  Federal  preemption  for  a  set 
of  standards  and  enforcement 
procedures  for  a  class  of  vehicles,  it  may 
adopt  other  conditions  precedent  to 
initial  retail  sale,  titling  or  registration  of 
the  subject  class  of  vehicles  without 
having  to  receive  a  further  waiver  of 
Federal  preemption. 

California's  requests  will  be 
considered  according  to  the  procedures 
for  a  waiver  decision,  which  includes 
providing  the  opportunity  for  a  public 


*  By  letter  dated  )uly  15. 19B1.  CARB  had  already 
submitted  to  EPA  a  separate  request  for  a  waiver  of 
Federal  preemption  for  iu  MDV  standards  which 
were  intended  in  part  to  revise  MDV  standards  as 
applied  to  methanol  vehicle*. 


i 
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hearing.  Any  party  wishins  to  present 
testimony  at  the  hearing  tbould  address 
the  following  issues: 

(1)  Whether  California's 
determination  that  the  amended 
standards  are  at  least  as  protective  of 
public  health  and  welfare  as  applicable 
Federal  standards  is  arbitrary  and 
capricious; 

(2)  Whether  California  needs  separate 
standards  to  meet  compelling  and 
extraordinary  conditions;  and, 

(3)  Whether  California's  standards 
and  accompanying  enforcement 
procedures  are  consistent  with  section 
202(a)  of  the  Act 


n.  Procedures  for  PubBc  Paitidpation 

Any  person  desiring  to  make  an  oral 
statement  on  the  record  should  file  ten 
(10)  copies  of  his  or  her  proposed 
testimony  and  other  relevant  material 
with  the  Director  of  EPA's 
Manufacturers  Operations  Division  at 
the  Director's  address  listed  above  not 
later  than  February  4, 1992.  In  addition, 
that  person  should  submit  25  copies,  if 
feasible,  of  the  planned  statement  to  the 
presiding  officer  at  the  time  of  the 
hearing. 

Because  a  public  hearing  is  designed 
to  give  interested  parties  an  opportunity 
to  participate  in  this  proceeding,  there 
are  no  adverse  parties  as  such. 
Statements  by  participants  will  not  be 
subject  to  cross-examination  by  other 
participants  without  special  approval  by 
the  presiding  officer.  "The  presiding 
officer  is  authorized  to  strike  from  the 
record  statements  which  he  or  she 
deems  irrelevant  or  repetitious  and  to 
impose  reasonable  limits  on  the 
duration  of  the  statement  of  any 
witness. 

If  a  hearing  is  held,  the  Agency  will 
make  a  verbatim  record  of  the 
proceedings.  Interested  persons  may 
arrange  with  the  reporter  at  the  hearing 
to  obtain  a  copy  of  the  transcript  at  their 
own  expense. 

If  a  given  hearing  is  not  held,  EPA  will 
keep  the  record  open  until  March  24, 
1992.  Upon  expiration  of  the  comment 
period,  the  Administrator  will  render  a 
decision  concerning  California's  request 
based  on  the  record  of  the  public 
hearing,  if  one  is  held,  relevant  written 
submissions,  and  other  information 
which  he  deems  pertinent.  All 
information  will  be  available  for  public 
inspection  at  the  EPA  Air  Docket 

Dated:  )anaary  2. 1992.  I 

KGchael  Shapiro,  ! 

Acting  Asuatant  Administrator  fttr  Air  and 
Radiation. 

[FR  Doc.  92-515  Filed  l-fr-S2;  8:45  am] 
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Technology  Innovation  and 
Economies  Committee  of  ttie  National 
Advisory  Counci  for  Enviromnentai 
Policy  and  Technology  (NACEPT); 
Open  Meeting 

Under  Public  Law  92-463  (The  Federal 
Advisory  Committee  Act).  EPA  gives 
notice  of  the  fourth  meeting  of  the 
Diffiision  Focus  Group  of  the 
Technology  Innovation  and  Economics 
(TIE)  Committee.  The  TIE  Committee  is 
a  standing  committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT),  the 
external  policy  advisory  conunittee  to 
the  Administrator  of  the  EPA.  The  TIE 
Conunittee  and  NACEPT  are  seeking 
ways  to  encourage  the  diffusion,  or 
transfer,  of  environmentally  beneficial 
technology.  The  meeting  will  convene 
January  22-23. 1992,  at  9  a.m.  and  will  be 
held  at  the  Madison  Hotel,  1177 15th 
Street  NW..  Washington.  DC  20005. 

The  Diffusion  Focus  Group  is 
developing  recommendations  to  EPA's 
Administrator  about  what  EPA's  unique 
role  in  the  diffiision  of  environmentally 
beneficial  technologies  should  be.  In 
developing  these  recommendations,  the 
Focus  Group  is  examining  current  EPA 
practices,  other  government  agency 
practices,  and  those  of  the  private  sector 
in  the  transfer  to  technology  and 
information.  The  Focus  Group  is 
attempting  to  determine  the  barriers  to 
the  diffusion  of  environmentally' 
beneficial  technologies  and  what  EPA 
can  do  to  address  these  barriers.  The 
Focus  Group  will  be  addressing  three 
substantive  issues  at  this  meeting:  (1) 
The  differences  between  EPA's  roles  in 
the  di^sion  of  pollution  prevention  and 
other  types  of  environmentally 
beneficial  technology.  (2)  how  to 
achieve  mutually  supportive  diffusion 
efforts  among  EPA,  state  agencies,  and 
local  environmental  authorities,  and  (3) 
how  EPA's  roles  in  domestic  and 
international  diffusion  differ.  The  Focus 
Croup  will  be  discussing  what  will  be 
the  contents  and  major 
recommendations  in  its  upcoming  report 
and  recommendations  to  the 
Administrator. 

The  January  22  and  23  meeting  will  be 
open  to  the  public.  Written  comments 
will  be  received  and  reviewed  by  the 
Focus  Group.  Additional  information 
may  be  obtained  from  David  R.  Berg  or 
Morris  Ahschuler  at  EPA  (A-101  FB)  401 
M  Street  SW.,  Washington,  DC  20460.  or 
by  calling  202-280-9153.  or  by  fax  202- 
260-6882. 


Dated:  December  20, 1991. 
Aboy  f.  Finie. 

NACEPT  Designated  Federal  Official 
[FR  Doc  92-514  Filed  1-8-92: 8:45  am) 
MUINaCOK( 


[FRL-40»1>1) 

Science  Advieory  Board  Research 
Strategies  Advisory  Committee; 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  Public  Law  92-463. 
notice  is  hereby  given  that  the  Research 
Strategies  Advisory  Committee  (RSAC) 
of  the  Science  Advisory  Board  (SAB) 
will  hold  a  meeting  on  January  22, 1992. 
The  meeting  will  be  held  at  the  Marriott 
Suites  Hotel  801  North  St.  Asaph  Street 
Alexandria.  Virginia  22314.  The  hotel 
telephone  numlwr  is  (703)  836-4700.  The 
meeting  will  begin  at  9  a-m^  ending  no 
later  than  2  p.m. 

The  purpose  of  the  meeting  will  be  to 
review  the  Social  Sciences  Research 
Plan  being  developed  by  the  U.S.  EPA. 
The  Committee  wilL  (1)  Determine 
whether  the  Agency  has  used 
appropriate  criteria  in  identifying  and 
applying  its  priorities;  (2)  determine 
whe^er  a  proper  balance  is  struck 
between  short-term  and  long-term 
research;  (3)  examine  how  such  research 
efforts  are  integrated  into  related,  but 
broader  efforts  elsewhere  in  the  United 
States  and  overseas;  and,  (4)  discuss  the 
plan's  responsiveness  to 
recommendations  in  the  SAB  Future 
Risk  report  Copies  of  the  EPA  draft 
docum«it  (Stimulating  Environmental 
Progress:  A  Social  Science  Research 
Agenda,  December  30, 1991  draft  report) 
are  available  from  Mr.  Jim  Cole,  U.S. 
EPA.  OPPE  (PM-223X).  401  M  Street. 
SW.,  Washington,  DC  20460.  telephone: 
(202)  260-4538.  Copies  are  not  available 
from  the  Science  Advisory  Board. 

The  meeting  is  open  to  the  public  and 
seating  is  on  a  first  come  basis.  Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting 
should  contact  Mr.  Randall  C.  Bond. 
Designated  Federal  Official,  Research 
Strategies  Advisory  Committee,  Science' 
Advisory  Board  (A-IOIF),  U.S.  EPA,  401 
M  Street  SW.,  Washington,  DC  20460, 
telephone:  (202)  280-6552,  or  FAX:  (202) 
260-7118.  Ihose  individuals  requiring  a 
copy  of  the  Agenda  should  contact  Ms. 
Janice  Jones  at  the  same  number. 
Members  of  the  public  wishing  to 
provide  oral  comments  at  the  meeting 
should  provide  a  copy  of  those 
comments  to  Mr.  Bond  no  later  than 
January  14, 1992.  Oral  oMnments  are 
limited  to  5  minutes,  and  the  Science 
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Advisory  Board  expects  that  such 
comments  will  not  be  repetitive  of 
previously  submitted  materials. 

Dated:  December  30. 1991. 
Donald  G.  Barnes. 

Staff  Director,  Science  Advis^  Board. 
|FR  Doc.  92-516  Filed  1-8-42;  8:45  am] ' 
Biuma  CODE  tseo-so-M 

[OPPTS-59928:  FRL  4042-9] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a](l]  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  fmal  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984.  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  4  such  PMN(s)  and  provides  a 
summary  of  each. 
dates:  Close  of  review  periods: 

Y  92-74.    January  1. 1992. 

Y  92-77, 92-78. 92-79.    January  12. 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  Rm.  E-545. 401  M  St.,  SW.. 
Washington.  DC.  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

V •a-74 

Manufacturer.  U.S.  Polymers  Inc. 
Chemical.  (S)  Polymer  of  di-ethylene 
glycol,  trimethylol  propane,  trimethylol 


ethane,  pentaerythritol,  neopentyl 
glycol,  polyrthyleneterephthlate. 
phthalic  anhydride,  and  tofa. 

Use/Production.  (S)  As  an  industrial 
fast  air  drying  primer  or  as  a  baking 
enamel.  Prod,  range:  200,000^-300.000  kg/ 
yr. 

V  M-TT 

Manufacturer.  Confidential. 
Chemical.  (G)  OleHn  copolymer. 
Use/Production.  (G)  Films,  fabrics. 
Prod,  range:  Confidential. 

V  w-ra 

Manufacturer.  Confidential. 

Chemical.  (G)  Olefin  copolymer. 

Use/Import.  (G)  Film,  textiles, 
molded/extruded  parts,  compounds. 
Import  range:  Confidential. 

V  92-79 

Importer.  Confidential. 

Chemical.  (G)  Olefin  copolymer, 

Use/Import.  (G)  Electrostatic  powder 
coatings.  Import  range:  Confidential. 

Dated:  January  3, 1992. 
Steven  Newburg-Rinn, 
Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  92-518  Filed  1-6-92;  8:45  am] 
BiLuwo  0006  mm  w  r 


[OPPTS-51781;  FRL  4042-«] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  15  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

P  92-293,  92-294,    March  7, 1992. 

P  92-295.  92-296,     March  a  1992. 

P  92-297,  92-299, 92-300. 92-301, 92- 
302,  92-303,  92-304, 92-305.  March  9. 
1992. 

P  92-306,    March  10, 1992. 

P  92-307,     March  11. 1992. 

P  92-308,    March  14, 1992. 

Written  comments  by: 

P  92-293. 92-294,    February  6, 1992. 


P  92-295. 92-296.    February  7, 1992. 

P  92-297, 92-299, 92-aoa  92-301, 92- 
302,  92-303, 92-304. 92-309,    February  8, 
1992. 

P  92-306,    February  9. 1992. 

P  92-307.     February  10, 1992. 

P  92-308,    February  13, 1992. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-51781)"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  401  M  St..  SW..  Rm.  L-100. 
Washington.  DC,  20460,  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Kling.  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington.  DC  20460  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE  -G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

P9t-MS 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  phenylene 
ether  polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential 

pet-s»4 

Importer.  Colorin  Systems. 

Chemical  (G)  Diphenylmethane 
diisocyanate  (MDI)  modified. 

Use/Import  (G)  Reactive  component 
Import  range:  Confidential. 

P99-S9f 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Open. 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.0  g/kg  species  (rat).  Eye 
irritation:  practically  none  species 
(rabbit).  Skin  irritation:  minimal  species 
(rabbit). 

pei-taa 

Manufacturer.  Rohm  and  Haas 
Company. 
Chemical.  (G)  Acrylic  copolymer. 


n4 
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Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.0  g/kg  species  (rat).  Eye 
irritation:  practically  none  species 
(rabbit).  Skin  irritation:  miniaial  species 
(rabbit). 

Importer.  Novo  Nordisk 
Bioindustrials,  Inc. 

Chemical.  (G)  Hydrolystic  enzyme 
produced  in  a  recombinant  strain  of 
bacillus. 

Use/Import.  (G)  Processing  aid  for 
starch  liquifaction.  Import  range: 
Confidential.  , 

»M-M9  r 

Manufacturer.  Confidential. 

Chemical.  (G)  Biophenol  A  polyether 
terphthalene. 

Use/Production.  (G)  Resin  for 
photocopy  toner.  Prod,  i 
Confidential. 


.  range: 


Manufacturer.  Confidential. 

Chemical.  (G)  Modified  acrylic 
polymer. 

Use /Production.  (G)  Open, 
nondispersive.  Prod,  range:  ConHdential. 

Ii 

Manufacturer.  Shell  Oil  Company. 

Chemical.  (S)  Pyrolyzed 
subbituminous  coal. 

Use/Production.  (S)  Solid  fuel  for 
utilities  and  power  plants.  Prod,  range: 
Confidential.  I 

r 02-302  I 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  acrylic 
polymer. 

Use /Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
ConfidentiaL 


r92-M>3 

Manufacturer.  Champion 
Technologies,  Inc. 

Chemical.  (G)  Reaction  product  of 
trisubstituted  phenol,  sodium  hydroxide 
and  benzyl  chloride. 

Use/Production.  (G)  Oil  and  gas  well 
stimulation  additive.  Prod,  range: 
Confidential. 


P 92-304 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylated  chain 
extended  maleated  polybutadiene. 

Use /Production.  (S)  Graphic  arts 
printing  plate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LO50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  >  2  g/kg  species 


(rabbit).  Eye  irritation:  none  species 
(rabbit).  Skin  irritation:  none  species 
(rabbit). 

^•2-30ft 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylated  chain 
extended  maleated  polybutadiene. 

Use/Production.  (S)  Graphic  arts 
printing  plate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity:    " 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  >  2  g/kg  species 
(rabbit).  Eye  irritation:  none  species 
(rabbit).  Skin  irritation:  none  species 
(rabbit). 

P 92-306 

Manufacturer.  Mooney  Chemicals, 
Inc. 

Chemical.  (G)  Aluminum  alkoxide 
chelate. 

Use/Production.  (S)  Drier  for  coatings. 
Prod,  range:  100,000-500,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  >  2,000  mg/kg  species 
(rabbit).  Eye  irritation:  extreme  species 
(rabbit).  Skin  irritation:  mild  species 
(rabbit).  N^tagenicity:  negative.  Skin 
sensitization:  negative  mild  species 
(guinea  pig). 

P 92-307 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  isomers  of  2- 
propenoic  acid,  2-methyl-,  alkoxy  ester 
and  hexanedioic  acid. 

Use/Production.  (S)  Reactive 
intermediate.  Prod,  range:  ConfidentiaU 

P92-30S 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyanated  phenolic 
resin. 

Use /Production,  (G)  Industrial 
molding  and  composities  resin.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  3.2  g/kg  species  (rat).  Acute 
dermal  toxicity:  >  2  g/kg  species 
(rabbit).  Eye  irritation:  moderate  species 
(rabbit).  Skin  irritation:  mild  species 
(rabbit).  Mutagenicity:  negative.  Skin 
sensitization:  positive  species  (guinea 
pig)- 

Dated:  January  3, 1992. 
Sievoi  Newburg-Riim. 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc  92-519  Filed  1-8-62: 8:45  am] 

BtUMSOOOCl 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-925-OR) 

Republic  Of  ttw  Marshall  islands; 
Anwndment  to  a  Major  Disaster 
Declaration 

AOENCY:  Federal  Emergency 

Management  Agency. 

ACnOH:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Republic  of 
the  Marshall  Islands  (FEMA-92&-DR). 
dated  December  7, 1991,  and  related 
determinations. 
dated:  December  30. 1991 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  Republic  of  the  Marshall  Islands, 
dated  December  7, 1991,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  {Resident  in  his  declaration  of 
December  7, 1991: 

Amo  Atoll  and  Aur  Atoll  for  Individual 
Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Grant  C  Petenon, 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
[FR  Doc.  92-497  Filed  l-«-g2: 8:45  am] 

BILUNQ  CODE  STIt-Oa-ll. 


[FEMA-93(M)R] 

Texas;  Amenctanent  to  a  Major  Disaster 
Declaration 

AOENCV:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-930-DR),  dated  Decembei 
26. 1991.  and  related  determinations. 
DATES:  January  2, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Texas,  dated  December 
26. 1991.  is  hereby  amended  to  include 
the  following  areas  among  those  areas 


UMI 
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determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  28, 1991: 

The  counties  of  Bell,  Fort  Bend.  McLennan. 
Tarrant,  Trinity,  and  Walker  for  Individual 
Assistance. 

(Catalog  of  Federal  Dontestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

GrantC  PeteraoB, 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
[FR  Doc.  92-496  Filed  1-6-62;  8:45  am] 

BOIMQ  COOC  <71*-<»-« 


FEDERAL  MARITIME  COMMISSION 

Agreements)  RIed;  American 
Transport  Lines,  Inc.,  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
fcUoviring  agrecment(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
commentsare  found  in  §  572.603  of  title 
46  of  the  Cade  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicatmg  with  the  , 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  (1)  212-010388-022  (2) 
212-010388-017. 

Title:  (1)  Argentina/U.S.  Atlantic  & 
,Gu!f  Ports  Pool  Agreement.  (2)  U.S. 
Atlantic  &  Gijlf  Ports/ Argentina  Pool 
A.greement. 

Parties:  America  Transport  Lines,  Inc., 
Empresa  Lineas  Maritimas  Argentinas 
S.A.  Columbus  Line,  Empress  de 
Navegacao  Alianca  S.A.,  Companhia  de 
Navegacao  Lloyd  Brasileiro,  Companhia 
Maritima  Nacional. 

Synopsis:  The  proposed  amendments 
would  add  A.  Bottacchi  S.A.  de 
Navegacton  C.F.I.I  as  a  party  to  each 
Agreement.  TTie  parties  have  requested 
shortened  review  periods. 

Agreement  No.:  224-200510-001. 

Title:  Tampa  Port  Authority /Tampa 
Bay  International  Terminals,  Inc. 
Wharfage  Incentive  Agreement. 

Parties:  Tampa  Port  Authority,  Tampa 
Bay  International  Terminals,  Inc. 

Synopsis:  The  agreement,  filed 
December  23, 1991,  provides  for  an 
incentive  charge  for  weighing  of  vehicles 


used  in  transporting  the  iron  or  steel 
billets  and  reinforcing  bars,  as  provided 
for  in  the  original  agreement  of  $2.40  for 
each  wei^.  The  term  of  the  agreement 
is  through  April  16, 1992. 

Dated:  January  X 19B2. 

By  Order  of  the  Federal  Klaritiine 
Conunission. 
loaqih  C  PoHiins. 
Secretary. 
[FR  Doc  92-454  Filed  1-8-62;  8^45  am] 

SHJJNO  COOC  (TSa^t-M 


Organization  and  Functiona  of  the 
Federal  Maritime  Commission; 
Commission  Order  No.  1,  Amendment 
No.  16 

As  a  result  of  the  recent 
reorganization  of  the  Commission  staff, 
the  Bureau  of  Trade  Monitoring  has 
become  the  Bureau  of  Trade  Monitoring 
and  Analysis,  and  the  Bureau  of 
Domestic  Regulation  has  become  the 
Bureau  of  Tariffs,  Certification  and 
Licensing.  In  addition,  the  function  of 
processing  marine  terminal  agreements 
has  been  transferred  from  the  former 
Bureau  of  Domestic  Regulation  to  the 
newly  formed  Bureau  of  Trade 
Monitoring  and  Analysis. 

The  Commission  is  contemplating  a 
complete  revision  to  Commission  Order 
No.  1.  However,  in  order  to  reflect  the 
changes  effected  by  the  recent 
reorganization  and  avoid  any 
administrative  problems.  Commission 
Order  No.  1  is  amended  to  reflect  the 
organizational  changes  and  transfer  of 
functions  as  follows: 

(1)  All  references  in  Com-mission 
Order  No.  1  to  the  "Bureau  of  Trade 
Monitonng"  are  changed  to  the  "Bureau 
of  Trade  Monitoring  and  Analysis"; 

(2)  All  references  in  Commission 
Order  No.  1  to  the  "Bureau  of  Domestic 
Regilation"  are  changed  to  the  "Bureau 
of  Tariffs,  Certiflcation  and  Licensing"; 
and 

(3)  All  delegations  of  authority  in 
section  9  of  Commission  Order  No.  1 
pertaining  to  marine  terminal 
agreements  are  redelegated  to  the 
"Director,  Bureau  of  Trade  Monitoring 
and  Analysis,"  in  addMion  to  the  other 
delegations  to  the  "Director,  Bureau  of 
Trade  Monitoring  and  Analysis,"  in 
section  8  of  Commission  Order  No.  1. 

Dated:  January  2, 1992. 
Christopher  L  Koch, 
Chairman.  .    . 

[FR  Doc.  92-487  Filed  l-a-62;  &45  am] 
BiujNa  COOC  STsa-svti 


FEDERAL  RESERVE  SYSTEM 

Bank  of  MonlvMl,  et  eL;  Acquisition  of 
vompany  cngagwiin  nonBaninng 

a  .1  Hi  ill!  a  a 

ACuVHies 

The  organization  listed  in  this  notice 
has  apphed  under  §  22S.23(a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
22S.23(a)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonlMQking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application ' 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  30, 
1992. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Bonk  of  Montreal,  Montreal, 
Canada;  Bankmont  Financial  Corp., 
New  York,  New  York;  and  Harris 
Bankcorp,  Inc.,  Chicago,  Illinois;  to 
engage  de  novo  through  their  subsidiary, 
Harris  Investors  Direct,  Inc.,  Chicago, 
Illinois,  in  buying  and  selling  securities 
on  the  order  of  a  customer  as  a  riskless 
principal  pursuant  to  Bankers  Trust 
New  York  Corporation,  75  Federal 
Reserve  Bulletin  829  (1989)  and  Norwest 
76  Federal  Reserve  Bulletin  79  (1990)( 
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These  activities  will  be  conducted  in 
Illinois.  Arizona,  California.  Colorado. 
Florida.  Iowa,  Indiana.  Massachusetts. 
Michigan,  Missouri,  New  Jersey,  New 
York.  Ohio. Pennsylvania.  Texas. 
Virginia,  and  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  3. 1992. 
Jennifer  |.  {ohnson. 
Associate  Secretory  of  the  Board. 
|FR  Doc.  92-417  Filed  l-«-92:  8:43  am) 
atujNQ  coDC  uio-oi-r 


NGLC,  Inc.,  et  ai.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Banic 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
30. 1992. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta,  Georgia 
30303: 

1.  NGLC,  Inc.,  Miami,  Florida;  to 
become  a  bank  holding  company  by 
acquiring  92  percent  of  the  votihg  shares 
of  Peoples  National  Bank  of  Commerce, 
Miami.  Miami.  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  BanCentral  Corporation, 
Champaign.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Singer  & 
Associates,  Inc.,  Mattoon,  Illinois,  and 
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thereby  indirectly  acquire  Central 
National  Bank  of  Mattoon,  Mattoon. 
Illinois. 

2.  Sandwich  Banco,  Inc.,  Yorkville, 
Ilhnois;  to  acquire  100  percent  of  the 
voting  shares  of  B.O.Y.  Bancorp,  Inc., 
Yorkville.  Illinois,  and  thereby  indirectly 
acquire  The  Bank  of  Yorkville,  Yorkville. 
Illinois. 

C.  Federal  Reser\'e  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  First  Banks,  Inc.,  St.  Louis. 
Missouri;  to  acquire  at  least  57.28 
percent  of  the  voting  shares  of  WIN 
Bancorp.  Inc.,  Winchester,  Illinois,  and 
thereby  indirectly  acquire  Winchester 
National  Bank,  Winchester,  Illinois. 

2.  Golden  Financial  Corporation, 
Elizabethtown.  Kentucky;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Fort 
Knox  National  Bank,  Radcliff,  Kentucky. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Community  First  Bankshares,  Inc., 
Fargo.  North  Dakota;  to  merge  with  First 
Interstate  of  North  Dakota.  Inc.,  Fargo, 
North  Dakota,  and  thereby  indirectly 
acquire  First  Interstate  of  Fargo,  N.A., 
Fargo.  North  Dakota. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning.  Director, 
Bank  Holding  Company)  101  Market 
Street.  San  Francisco,  California  94105: 

1.  Summit  Bancorp,  Inc.,  Belle vue, 
Washington;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Summit  Savings  Bank, 
Bellevue,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  3, 1992. 
lennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-418  Filed  1-8-92:  8:45  amj 

BILUNG  COOE  e2tO-«1-F 


Valley  Bancorporation;  Acquisition  of 
Company  Engaged  in  Permisslblo 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 


noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether- consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such  . 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank   . 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  30, 
1992. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Valley  Bancorporation,  Appleton. 
Wisconsin;  to  acquire  United  Savings 
and  Loan  Association,  Sheboygan, 
Wisconsin,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  S  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  3, 1992. 
Jennifer  J.  Johnsoa, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-419  Filed  l-»-fl2: 8:45  am] 

aiUJNQ  CODE  <210-01-F 


Western  Commsrc*  Bank;  Change  in 
Bank  Control  Notice;  Acquisition  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notiHcant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  9 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  oaragraph  7  o'  'he  Act  (12  U.S.C. 
1817UK7)). 
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The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Goveipors.  Comments  must  be 
received  not  later  than  January  30, 1992. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas.  Texas  75222: 

i.  Western  Commerce  Bank,  Trustee 
of  The  Western  Commerce  Bank  Stock 
Bonus  Plan  and  Trust  Agreement,  to 
acquire  an  additional  4.57  percent  of  the 
voting  shares  of  Western  Commerce 
Bancshares  of  Carlsbad,  Inc.,  Carlsbad, 
New  Mexico,  for  a  total  of  11.8  percent, 
and  thereby  indirectly  acquire  Western 
Commerce  Bank,  Carlsbad,  New 
Mexico. 

Board  of  Govcmore  of  the  Federal  Reserve 
System,  )anuary  3, 1992. 
Jennifer ).  lohnson. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  92-420  Filed  1-8-92;  8:45  am] 

BIU.IN6  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Challenge  of  Multidrug-Resistant 
Tuberculosis:  Building  a  Coalition 

The  National  Center  for  Prevention 
Services  (NCPS)  and  the  National 
Center  for  Infectious  Diseases  (NCID)  of 
the  Centers  for  Disease  Control  (CDC) 
announce  the  following  meeting. 

Name:  The  Chaii^ge  of  Multidrug- 
Resistant  Tuburculosis:  Building  a  Coalition. 

Times  and  Dates:  12  noon-8  p.m.,  January 
22. 10P2.  8  a.m.-l  p.m.,  January  23, 1992. 

Place:  CDC.  Auditorium  B,  1600  Clifton 
Road.  NE.,  Atlanta.  Geot^ia  3U333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose.:  The  purpose  of  this  meeting  is  to 
provide  intormation  concerning  tuberculosis 
in  the  United  States,  in  particular,  multidrug- 
resistant  tuberculosis,  and  to  obtain  ideas 
and  comments  concerning  the  tuberculosis 
problem  from  State  health  department 
officials,  representatives  of  professional 
societies,  and  other  organizaticms  involved  in 
public  health. 

Matters  To  Be  Discussed:  The  current 
tuberculosis  situation  in  the  United  States;, 
tuberculosis  and  HIV/ AIDS;  recent 
multidrug-resistant  tuberculosis  outbreaks; 
and  issues  in  treatment  and  preventive 
therapy,  public  health  response,  drug 
availability,  infection  control,  and  laboratory 
and  research  issues.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 


Contact  Person  for  More  Informationy 
Walter  W.  !hle.  Jr.,  Deputy  Chief. 
Surveillance  and  Epidemiologic 
Investigations  Branch,  Division  of 
Tuberculosis  Elimination,  NCPS.  CDC.  1600 
Clifton  Road.  NE.  Mailstop  E-10,  Atlanta, 
Georgia  30333,  telephone  404/639-2519  or 
FTS  236-2519. 

Dated:  January  3. 1992. 
Elvin  Hilysr, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  92-459  Filed  1-8-92;  8:45  am] 
mXMQ  COOE  4160-t»-ll 


Health  Care  Financing  Administration 

Reconsideration  of  Disapproval  of 
Tennessee  State  Plan  Amendment 
(SPA)  91-13;  Hearing 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  at  10  ajn.  on 
February  26. 1991,  in  room  721. 101 
Marietta  Street,  Atlanta,  Georgia  to 
reconsider  our  decision  to  disapprove 
Tennessee  SPA  91-13. 
CLOSINO  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  by  January  24, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk.  HCFA  Hearing  Staff,  suite 
110,  Security  Office  Park,  7000  Security 
Blvd.,  Baltimore,  Maryland  21207. 
telephone  (410)  597-3013.  , 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Tennessee  State  plan 
amendment  (SPA)  91-13. 

Section  lllff  of  the  Social  Security  Act 
(the  Act)  and  42  CFR  part  430  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Health  Care  Financing  Administration 
(HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  Medicaid  agency 
that  informs  the  agency  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  an  additional  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Offlcer  within 
15  days  after  publication  of  this  notice, 
in  accordance  tvith  the  requirements 
contained  at  42  CFR  430.7e(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 


the  hearing  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
43a78(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  O^cer  will  notify  all 
participants- 
Tennessee  SPA  91-13  proposes  to 
reimburse  physicians  at  60  percent  of 
the  State's  usual  Medicaid  payment  rate 
for  physician  services  provided  to 
children  under  21  for  those  visits  in 
excess  of  the  current  limits  of:  24  office 
visits,  20  hospital  visits,  and  hospital 
visits  for  approved  organ  transplants. 

The  issue  in  this  matter  is  whether  the 
40  percent  reduction  in  the  payment 
level  would:  (1)  Be  sufficient  to  satisfy 
coverage  required  by  section  6403  of  the 
Omnibus  Budget  Reconsiliation  Act  of 
1989  (OBRA  89);  (2)  satisfy  the  amount, 
duration  and  scope  requirements  at  42 
CFR  440.230  for  children  under  21;  and, 
(3)  be  sufGcient  to  enlist  enough 
providers  so  that  services  under  the  plan 
are  available  to  recipients  at  least  to  the 
extent  that  those  services  are  available 
to  the  general  public  under  42  CFR 
441204. 

Section  6403  of  OBRA  89  requires 
States  to  provide  coverage  for  Early  and 
Periodic  Screening.  Diagnosis  and 
Treatment  (EPSDT)  services  for  all 
individuals  under  the  age  of  21. 
EPSDT  services  include  screening 
services,  vision  services,  hearing 
services  and  any  other  health  care 
described  in  section  19C5(a)  of  the  Act 
that  is  necessary  to  correct  or 
ameliorate  defects  and  physical  or 
mental  illness  or  conditions  discovered 
during  the  screening  process.  This  care 
is  required  regardless  of  whether  such 
services  are  covered  for  other 
individuals  under  the  Title  XDC  State  ■ 
Plan. 

Regulations  at  42  CFR  447.204  require 
that  an  agency's  payments  for  services 
must  be  sufficient  to  enlist  enough 
providers  to  that  services  under  the  plan 
are  available  to  recipients  at  least  to  the 
extent  that  those  services  are  available 
to  the  general  population.  In  addition, 
regulations  at  42  CFR  440.230  require 
that  each  service  must  be  sufGcient  in 
amount  duration  and  scope  to 
reasonably  achieve  its  purpose. 

The  State  believes  that  the  plan 
amendment  represents  an  expansion  of 
coverage  and  an  increase  in 
reimbursement  for  those  entitled  to 
receive  EPSDT  benefits  because  in  the 
past  physicians  received  no 
reimbursement  for  services  in  excess  of 
the  plans  limits.  The  State  also  beheves 
that  this  exDansion  would  have  a 
positive  impact  on  provider 
participation. 
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HCFA  believes  the  State  has  failed  to 
demonstrate  that  the  proposed  Medicaid 
reimbursement  rate  would  ensure  the 
required  access  to  necessary  medical 
care.  HCFA  believes  that  a  forty  percent 
reduction  in  payment  levels  is  likely  to 
severely  restrict  service  coverage 
required  by  section  6403  of  OBRA  89 
and  would  not  satisfy  the  regulatory 
requirements  concerning  the  amount, 
duration,  and  scope  of  medical  services. 
Moreover,  the  State  has  not 
demonstrated  that  the  proposed 
payment  level  would  be  sufficient  to 
encourage  provider  participation.  HCFA 
believes  that  a  forty  percent  reduction  in 
the  State's  payment  level  for  physician 
services  would  not  meet  the  statutory 
requirements  of  section  1902(A](30)  of 
the  Act  and  the  requirements  in 
regulations  at  42  CFR  440.230. 

The  notice  to  Tennessee  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  SPA  reads  as 
follows: 

Mr.  Manny  Martins, 
Assistant  Commissioner. 
Bureau  of  Medicaid  729  Church  Street 
Nashville.  Tennessee  37219. 

Dear  Mr.  Martins:  I  am  responding  to  your 
request  for  reconsideration  of  the  decision  to 
disapprove  Tennessee  State  Plan 
Amendment  (SPA)  91-13.  This  request  was 
received  by  the  Health  Care  Financing 
Administration  on  December  5, 1991. 

Termessee  SPA  91-13  would  reimburse 
physicians  at  60  percent  of  the  usual  State's 
Medicaid  payment  rate  for  physician  services 
provided  to  children  under  21  for  those  visits 
in  excess  of  the  current  limits  of:  24  ofTice 
visits,  20  hospital  visits,  and  hospital  visits 
for  approved  organ  transplants. 

The  issue  in  this  matter  is  whether  the  40 
percent  reduction  in  the  payment  level  would: 
(1)  be  sunicient  to  satisfy  coverage  required 
by  section  6403  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA  89);  (2) 
satisfy  the  amount  duration  and  scope 
requirements  at  42  CFR  440.230  for  children 
under  21;  and,  (3)  be  sunicient  to  enlist 
enough  providers  so  that  services  under  the 
plan  are  available  to  recipients  at  least  to  the 
extent  that  those  services  are  available  to  the 
general  public  under  42  CFR  447.204. 

Section  6403  of  OBRA  89  requires  States  to 
cover  services  for  Early  and  Periodic 
Screening.  Diagnosis  and  Treatment  (EPSDT) 
for  all  individuals  under  the  age  of  21.  EPSDT 
services  include  screening  services,  vision 
services,  hearing  services,  and  any  other 
health  care  described  in  section  1905(a]  of  the 
Social  Security  Act  that  is  necessary  to 
correct  or  ameliorate  defects  and  physical  or 
mental  illness  or  conditions  discovered 
during  the  screening  process.  This  care  is 
required  regardless  of  whether  such  services 
are  covered  for  other  eligible  individuals 
under  the  Title  XIX  State  Plan. 

Federal  regulations  at  42  CFR  430.12(c) 
require  a  Sfate  plan  to  be  amended  to  reflect 
new  or  revised  Federal  statutes  or  regulations 
or  a  material  change  in  any  phase  of  State 
law,  organization,  policy,  or  State  agency 


operation.  42  CFR  447.201  (b)  requires  that  the 
State  plan  describe  the  policy  and  methods  to 
be  used  in  setting  payment  rates  for  each 
type  of  service  included  in  the  State's 
Medicaid  program.  Federal  regulations  at  42 
CFR  430.12(c)  require  a  State  plan  to  be 
amended  to  reflect  new  or  revised  Federal 
statutes  or  regulations  or  a  material  change  in 
any  phase  of  State  law  organization,  policy, 
or  State  agency  operation.  42  CFR  447.201(b) 
requires  that  the  State  plan  describe  the 
policy  and  methods  to  be  used  in  setting 
payment  rates  for  each  type  of  service 
included  in  the  State's  medical  program. 

HCFA  has  considered  the  State's 
modification  proposing  to  provide  payment  at 
the  State's  full  payment  rate  for  EPSDT 
services  and  has  found  that,  because  of  the 
inconsistent  wording  remaining  in  the  State 
pjan,  the  modification  has  in  effect,  not 
changed  the  meaning  from  that  of  the 
disallowed  proposed  SPA. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  at  10:00  a.m.  on 
February  26, 1991,  in  Room  721, 101  Marietta 
Street  Atlanta,  Georgia.  If  this  date  is  not 
acceptable,  we  would  be  glad  to  set  aiiother 
date  that  is  mutually  agreeable  to  the  parties. 
The  hearing  will  be  governed  by  the 
procedures  prescribed  at  42  CFR  Part  430. 

I  am  designating  Mr.  Stanley  Krostar  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (410)  597-3013. 
Sincerely, 
Gail  R.  Wilensky,  WlD.,  ^ 

Administrator. 

Authority:  Section  1116  of  the  Social 
Security  Act  (42  U.S.C.  1316):  42  CFR  430.18. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 

Dated:  January  3, 1992. 
Gail  R.  Wilensky. 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  92-429  Filed  1-8-92;  8:4S  am] 
WUma  CODE  412IH»-M 


National  Institutes  of  Health 

National  Institutes  on  Aging;  Meeting 
of  tlM  National  Advisory  Council  on 
Agmg 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Aging. 
National  Institute  on  Aging,  February  6- 
7. 1992,  to  be  held  at  the  National 
Institutes  of  Health,  Building  31, 
Conference  Room  6.  Bethesda. 
Maryland.  This  meeting  will  be  open  to 
the  public  on  Thursday,  February  6, 
from  8:30  a.m.  until  2  p.m.  for  a  status 
report  by  the  Acting  Director,  NIA;  a 


report  on  the  Geriatrics  Program;  and  for 
discussion  of  the  NIA  budget,  program 
policies  and  issues,  recent  legislation, 
and  other  items  of  interest. 

It  will  again  be  open  to  the  public  on 
Friday,  February  7,  Conference  Room  6. 
from  8:30  a.m.  to  adjournment  for 
reports  on  the  NIA  Intramural  Program; 
and  a  report  on  Peer  Review  Procedures. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c](6),  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
of  the  Council  will  be  closed  to  the 
public  on  February  6  from  2  p.m.  to 
recess  for  the  review,  discussion  and 
evaluation  of  grant  applications. 

The  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  June  McCann.  Council  Secretary 
for  the  National  Institute  on  Aging;' 
National  Institutes  of  Health.  Gateway 
Building.  7201  Wisconsin  Avenue,  suite 
2C218.  Bethesda,  Maryland  20892  (301/ 
496-9322).  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research.  National 
Institutes  of  Health] 

Dated:  December  30. 1991. 
Susan  K.  Feldman. 

Committee  Management  Officer  NIH. 
(FR  Doc.  92-558  Filed  1-8-92: 6:45  am] 

BIUJNO  CODE  4140-01-11 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Meetings  of 
National  Advisory  Allergy  and 
Infectious  Diseases  Council;  Acquired 
Immunodeficiency  Syndrome 
Suticommlttee;  Allergy  and 
Immunology  Subcommittee, 
Microbiology  and  Infectious  Diseases 
Subcommittee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
January  23-24, 1992  at  the  National 
Institutes  of  Health.  Building  3lC. 
Bethesda,  Maryland  20892. 

The  meeting  of  the  full  Council  will  be 
open  to  the  public  on  January  23  in 
Conference  Room  6  from  approximately 
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1  p.m.  until  4  p.m.  for  opening  remarks  of 
the  Institute  Director,  discussion  of 
procedural  matters.  Council  business, 
and  a  report  from  the  Institute  Director 
which  will  include  a  discussion  of 
budgetary  matters.  The  primary  program 
will  include  a  DMID  Task  Force  report 
as  well  as  presentations  on  emerging 
microbes  in  tuberculosis;  future  research 
directions;  peer  review  and  future 
housing  of  non-human  primates.  On      ^ 
January  24  the  meetings  of  the  NAAIDC 
Acquired  Immunodeficiency  Syndrome 
Subcommittee,  NAAIDC  Allergy  and 
Immunology  Subcommittee  and 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  open  to 
the  public  from  8:30  a.m.  until 
adjournment.  All  three  subcommittees 
will  meet  at  the  National  Institutes  of 
Health,  Building  31C  in  Conference 
Rooms  6,  7  and  9  respectively. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c](4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
of  the  NAAIDC  Acquired 
Immunodeficiency  Syndrome 
Subcommittee,  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  three  houfs 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from  8:30 
a.m.  until  approximately  1  p.m.  on 
January  23.  in  conference  rooms  6.  7  and 
9  respectively.  The  meeting  of  the  full 
Council  will  be  closed  from 
approximately  4  p.m.  until  recess  on 
January  23  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms  Patncia  Randall,  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
room  7A32,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 
telephone  (301-496-5717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  John  J.  McGowan,  Director, 
Division  of  Extramural  Activities, 
NIAID,  NIH.  Solar  Building,  room  4C07, 
6003  Executive  Boulevard,  Rockville, 
Maryland  20892,  telephone  (301-496- 
7291),  will  provide  substantive  program 
information. 


(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855  Immunology,  Allergic 
and  Immunologic  Diseases  Research,  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health] 

Dated:  December  30, 1991. 
Susan  K.  Feldnun. 

Committee  Management  Officer.  NIH. 
(PR  Doc.  92-554  Filed  1-8-92:  8:45  am] 

BILUNO  COOC  4140-«1-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting  of 
Allergy  and  Clinical  Immunology 
Subcommittee  of  the  Allergy, 
immunology,  and  Transplantation 
Research  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Allergy  and  Clinical  Immunology 
Subcommittee  of  thejMlergy, 
Immunology,  and  Transplantation 
Research  Committee,  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
February  10, 1992,  at  the  Holiday  Inn 
Crowne  Plaza,  1750  Rockville  Pike. 
Rockville,  Maryland  20852. 

The  meeting  will  be  open  to  the  pubhc 
from  8:30  a.m.  to  10  a.m.  on  February  10, 
to  discuss  administrative  details  relating 
to  committee  business  and  for  program 
review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6),  title 
5,  U.S.C.  and  section  10(d)  of  Public  Law 
92-463,  the  meeting  will  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  and  contract  proposals 
from  10  a.m.  until  adjournment  on 
February  10.  These  applications, 
proposals,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31. 
room  7A32,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 
telephone  (301-496-5717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Mark  L  Rohrbaugh,  Scientific 
Review  Administrator,  Allergy, 
Immunology  and  Transplantation 
Research  Committee,  NL\ID,  NIH,  Solar 
Building,  room  4C39,  Rockville, 
Maryland  20892.  telephone  (301-496- 


6208),  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.855  Immunology.  Allergic  and 
Immunologic  Diseases  Research,  National 
Institutes  of  Health) 

Dated:  December  30, 1991. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[PR  Doc.  92-555  Filed  1-8-92:  8:45  am| 

HLUNQ  COOC  4140-01-M 


National  Cancer  Institute;  Meeting 
Biometry  and  Epidemiotogy  Contract 
Review  Committe* 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Biometry  and  Epidemiology  Contract 
Review  Committee,  National  Cancer 
Institute.  National  Institutes  of  Health, 
January  23-24. 1992,  Executive  Plaza 
North.  Conference  Room  H,  6130 
Executive  Boulevard,  Rockville, 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  January  23  from  9  a.m.  to  10 
a.m.  to  discuss  administrative  details. 
Attendance  by  public  will  be  limited  to 
space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  January 

23  from  10  a.m.  to  recess  and  on  January 

24  from  9  a.m.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  contract  proposals.  These 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commerical  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office. 
National  Cancer  Institute,  Building  31. 
room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  Tel. 
301/496-5708,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members  upon  request. 

Dr.  Harvey  P.  Stein.  Scientific  Review 
Administrator,  Biometry  and 
Epidemiology  Contract  Review 
Committee,  5333  Westbard  Avenue, 
room  807,  Bethesda,  Maryland  20892, 
telephone  301/496-7030,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research:  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
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Support:  93.398,  Cancer  Research  Manpower. 
93.399.  Cancer  Control.) 

Dated:  December  30. 1991. 
Susan  K.  Feldnian, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  92-553  Filed  1-6-92:  8:43  am) 

BILUNO  CODE  4140-01-11 


National  Institute  of  Diat>ete8  and 
Digestive  and  Kidney  Diseases; 
Meeting  of  ttie  National  Diat>etes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  Its 
Sut)commlttees  { 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  February  12-13, 1992, 
Conference  Room  10,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  will  be  open  to 
the  public  February  12,  from  8:30  a.m.  to 
12  noon  and  again  on  February  13,  from 
10:30  a.m.  to  adjournment  to  discuss 
administrative  details  relating  to 
Council  business  and  special  reports. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the 
subcommittee  and  full  Coimcil  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
following  subcommittees  will  be  closed 
to  the  public  on  February  12.  from  1  to  5 
p.m.:  Diabetes.  Endocrine  and  Metabolic 
Diseases;  Digestive  Diseases  and 
Nutrition;  and  Kidney,  Urologic  and 
Hematologic  Diseases.  The  full  Council 
meeting  will  be  closed  on  February  13. 
from  8:30  a.m.  to  10:30  a.m. 

These  deliberations  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  meetingjnay  be  obtained  from 
Dr.  Walter  Stolz.  Executive  Secretary, 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council, 
NIDDK,  Westwood  Building,  room  657. 
Bethesda.  Maryland  20892.  (301)  496- 
7277. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office. 
NIDDK,  Building  31 .  room  9A19, 


National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  496-6917. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes,  Endocrine 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National 
Institutes  of  Health) 

Dated:  December  30. 1991 . 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  92-556  Filed  1-8-92;  8:45  am) 

BILUNG  CODE  4140-01-M 


National  Institute  of  Environmental 
Healtti  Sciences;  Meeting  of  National 
Advisory  Environmental  Healtfi 
Sciences  Council 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Coimcil.  January  30-31. 
1992.  at  the  National  Institute  of 
Environmental  Health  Sciences.  Building 
101  Conference  Room,  South  Campus. 
Research  Triangle  Park.  North  Carolina. 

This  meeting  will  be  open  to  the 
public  on  January  30  from  9  a.m.  to 
approximately  2  p.m.  and  8:30  a.m.  to  10 
a.m.  on  January  31  for  the  report  of  the 
Director,  NIEHS,  and  for  discussion  of 
the  NIEHS  budget,  program  policies  and 
issues,  recent  legislation,  and  other 
items  of  interest.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4]  and 
552b(c)(6).  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  January 
30.  from  approximately  2  p.m.  to  5  p.m. 
and  on  January  31  from  10  a.m.  to 
adjournment,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  mat^al,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Winona  Herrell,  Committee 
Management  Officer,  NIEHS,  Bldg.  31, 
rm.  2B55,  NIH.  Bethesda,  Md.  20892  (301) 
496-3511.  will  provide  summaries  of  the 
meeting  and  rosters  of  council  members. 

Dr.  Aiine  Suassaman.  Director, 
Division  of  Extramural  Research  and 
Training.  NIEHS,  P.O.  Box  12233. 
Research  Triangle  Park,  North  Carolina 
27709.  (919)  541-7723.  FTS  629-7723.  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  93.113.  Biological  Response  to 


Environmental  Agents;  93.114.  Applied 
Toxicological  Research  and  Testing;  93.115. 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health] 

Dated:  December  30, 1991. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

[FR  Doc.  92-557  Filed  1-8-92;  8:45  am] 
BILLING  CODE  414»-01-« 


National  Lit>rary  of  Medicine;  Meeting 
of  ttte  Literature  Selection  Technical 
Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
Literature  Selection  Technical  Review 
Committee.  National  Library  of 
Medicine,  on  February  6-7. 1992. 
convening  at  9  a.m.  on  February  6  and  at 
8:30  a.m.  on  February  7  in  the  Board 
Room  of  the  National  Library  of 
Medicine.  Building  38,  8600  Rockville 
Pike,  Bethesda,  Maryland. 

The  meeting  on  February  6  will  be 
open  to  the  public  from  9  a.m.  to  10:30 
a.m.  for  the  discussion  of  administrative 
reports  and  program  developments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(9)(B).  title  5. 
U.S.C.  Public  Law  92-463,  the  meeting 
will  be  closed  on  February  6  from  10:30 
.  a.m.  to  approximately  5  p.m.  and  on 
February  7  from  8:30  a.m.  to 
adjournment  for  the  review  and 
discussion  of  individual  journals  as 
potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine.  The 
presence  of  individuals  associated  with 
these  publications  could  hinder  fair  and 
open  discussion  and  evaluation  of 
individual  journals  by  the  Committee 
members. 

Mrs.  Lois  Ann  Colaianni,  Scientific 
Review  Administrator  of  the  Committee, 
and  Associate  Director.  Library 
Operations,  National  Library  of 
Medicine,  8600  Rockville  Pike,  Bethesda, 
Maryland  20894,  telephone  number;  301- 
496-6921,  will  provide  a  summary  of  the 
meeting,  rosters  of  the  committee 
members,  and  other  information 
pertaining  to  the  meeting. 

(Catalog'of  Federal  Domestic  Assistance 
Program  No.  93-879— Medical  Library 
Assistance.  National  Institutes  of  Health.) 
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Dated:  December  30, 1991. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  92-559  Filed  1-&-92: 8:45  am] 

BILUN6  COOC  4140-«1-M 

National  Ul>rary  of  Medicine;  IHeetlngs 
of  ttM  Board  of  Regents  and 
Sut>committees 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Regents  of  the  National  Library 
of  Medicine  on  January  30-31, 1992,  in 
the  Board  Room  of  the  National  Library 
of  Medicine.  8600  Rockville  Pike, 
Bethesda.  Maryland.  The  Extramural 
Programs  Subcommittee  will  meet  on 
January  29  in  the  5th-Floor  Conference 
Room,  Building  38A,  2:30  to 
approximately  4  p.m.,  and  will  be  closed 
to  the  public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  to  approximately 
4:30  p.m.  on  January  30  and  from  9  to 
adjournment  on  January  31  for 
administrative  reports  and  program 
discussions.  Attendance  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4},  552b(c)(6}. 
title  5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
January  29  will  be  closed  to  the  public, 
and  the  regular  Board  meeting  on 
January  30  will  be  closed  from 
approximately  4:30  p.m.  to  adjournment 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert,  Chief,  Office 
of  Inquiries  and  Publications 
Management,  National  Library  of 
Medicine.  8600  Rockville  Pike,  Bethesda, 
Maryland  20894.  Telephone  Numben 
301-496-6308,  will  furnish  a  summary  of 
the  meeting,  rosters  of  Board  members, 
and  other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  December  30, 1991. 
Suun  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  92-560  Filed  l-«-92: 8:45  am] 
Mixma  COOC  4140-oi-m 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 


y 


[ID-03(M)0-4320-12] 
Meeting:  Idaho  Fails  District 

AOENCV:  Bureau  of  Land  Management. 
Interior. 

ACnON:  Meeting  of  the  Idaho  Falls 
District  Grazing  Advisory  Board. 

summary:  The  Idaho  Falls  District 
Grazing  Advisory  Board  will  meet 
Thursday,  February  13. 1992.  Notice  of 
this  meeting  is  in  accordance  with 
Public  Law  92-463.  The  meeting  will 
begin  at  9  a.m.  at  the  Idaho  Falls  District 
Office  at  940  Lincoln  Road,  Idaho  Falls, 
Idaho.  The  meeting  is  open  to  the  public; 
public  comments  will  be  accepted  from 
9:30  a.m.  to  10  a.m. 

The  agenda  for  this  meeting  includes, 
but  is  not  limited  to:  Election  of  officers. 
Field  Enhancement  Effort,  subleasing. 
Range  Inventory,  Allotment 
Management  Plans,  and  project  funding 
to  include  both  8100  and  Advisory  Board 
projects. 

Detailed  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  review 
during  regular  business  hours  (7:45  a.m. 
to  4:30  p.m.  Monday  through  Friday) 
within  30  days  following  the  meeting. 

Dated:  January  2, 1992. 
Gaiy  L  Bliss. 
Acting  District  Manager  , 
[FR  Doc.  92-489  Filed  1-8-92:  8:45  am] 
MLUNQ  COOC  4S10-0e4i 


[10-030-02-4212-14] 

intent  To  Prepare  a  Planning 
Amendment  to  ttie  Medicine  Lodge 
Resource  Management  Plan 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Notice  of  intent  to  prepare  a 
planning  amendment  to  the  Medicine 
Lodge  Resource  Management  Plan. 

summary:  The  following  described 
public  land  in  Fremont  County,  Idaho, 
will  be  examined  for  possible  disposal 
by  direct  sale  under  sections  203  and  209 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C.  1713 
and  1719: 

Boise  Meridian,  Idaho 
sec.  5.  SEy4NEV4SEy4SWy4,  EVaSE'ASEVi 

swy4. 

The  lands  described  above  contain  7.5 
acres,  more  or  less. 


An  environmental  assessment  will  be 
completed  for  this  action.  If  the  lands 
are  found  to  be  suitable  for  disposal,  the 
United  States  will  offer  these  lands  for 
direct  sate  to  Delmar  Raybould  at  fair 
market  value.  This  action  would  resolve 
a  longstanding  unauthorized  use. 

For  a  period  of  30  days  from  the  date  of 
publication  of  this  notice,  interested  parties 
may  submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management,  940 
Uncoln  Road.  Idaho  Falls,  Idaho  83401. 

Dated:  December  30. 1991. 
Lloyd  H.  Fersusoo. 
District  Manager. 
[FR  Doc.  9Z-490  Filed  1-8-92: 8:45  am) 

■NXHM  COOC  431»-00-M 


Fish  and  Wildlife  Service 

Meeting,  Klamath  River  Basin  Fisheries 
Task  Force 

AOENCV:  Department  of  the  Interior. 
ACTION:  Notice  of  meetings. 

summary:  Pursuant  to  section  10(a)(2) 
(and  pending  renewal  of  a  charter)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  I),  this  notice  announces  a 
meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  4608S  et  seq.).  The  meeting  is 
open  to  the  public. 

dates:  The  Klamath  River  Basin 
Fisheries  Task  Force  will  meet  from  8:30 
a.m.  to  5  p.m.  on  Monday.  January  13; 
from  8:30  a.m.  to  5  p.m.,  and  7  p.m.  to  9 
p.m.  on  Tuesday,  January  14r  and  from 
8:30  a.m.  to  4:30  p.m.  on  Wednesday, 
January  15, 1992.  Because  the  renewal  of 
a  charter  required  by  5  U.S.C.  app,  I  is 
pending,  please  contact  the  office  listed 
for  further  information  to  verify  meeting 
dates. 

PLACE:  The  daytime  meetings  will  be 
held  at  the  National  Marine  Fisheries 
Service  Southwest  Fisheries  Science 
Center  Conference  Room.  8604  La  Jolla 
Shores  Drive,  La  Jolla,  California.  The 
evening  meetings  will  be  held  at  the  Inn- 
By-The-Sea  Hotel  Conference  Room, 
7830  Bay  Avenue,  La  Jolla,  California. 

FOR  FURTHER  INFORMATKM  CONTACT 

Dr.  Ronald  A.  Iverson,  Project  Leader, 
U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
1006  (1215  South  Main,  suite  212),  Yreka, 
California  96097-1006,  telephone  (916) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  For 

background  information  on  the  Task 
Force,  please  refer  to  the  notice  of  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
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25639).  Main  agenda  items  will  include 
selection  of  a  management  concept  for 
implementing  the  long-range  plan  for 
fish  restoration,  and  preparation  of  a 
short  term  action  plan.  The  Task  Force 
will  consider  adopting  a  management 
concept  of  organizing  restoration  actions 
on  a  watershed  basis,  emphasizing 
involvement  of  local  citizen  groups. 
Other  agenda  items  will  incfude  drafting 
a  Request  for  Proposals  for  Fiscal  Year 
1993,  and  choosing  a  procedure  for 
completing  the  long-range  plan 
amendment  for  the  upper  Klamath  River 
basin. 

Dated:  Dec«mber  31, 1991. 
David  L  McMuUen, 

Acting  Regional  Director.  U.S.  Fish  and 

Wildlife  Service. 

[FR  Doc.  92-406  Filed  1-6-92;  8:45  am) 

MUMQ  COOC  43ie-96-M 


Development  of  an  Agreement  on 
Interpretation  and  Implementation  of  a 
Protocol  on  Subsistence  Hunting  of 
Migratory  Birds 

agency:  Fish  and  WildUfe  Service. 
Interior. 

ACTION:  Notice  of  public  involvement. 

summary:  This  Notice  is  to  inform  the 
public  that  the  U.S.  Fish  and  Wildlife 
Service  (FWS),  in  coordination  with  the 
Department  of  State,  is  working  with  the 
Canadian  Wildlife  Service  (CWS).  the 
Canadian  Department  of  External 
Affairs  and  other  interested  groups  on 
development  of  an  agreement  to  amend 
the  subsistence  hunting  provisions  of  the 
Convention  for  the  Protection  of 
Migratory  Birds  concluded  by  the  U.S. 
and  Great  Britain,  on  behalf  of  Canada, 
in  1916.  The  amendment  would  provide 
a  basis  for  managing  subsistence 
hunting  of  migratory  birds  in  Alaska  and 
Canada  during  what  is  otherwise  the 
closed  period  presently  prescribed  by 
the  Convention.  The  CWS  is  now 
conducting  national  public  consultations 
in  Canada  and  in  the  near  future  will 
hold  other  meetings  to  receive  public 
input  on  the  process  and  options  for 
producing  desired  changes  in 
Convention  provisions.  The  FWS 
proposes  similar  consultations  and 
public  meetings  in  the  U.S.      I 
DATES:  Comments  on  this  Notice  must 
be  received  by  May  15, 1992. 

AODRESSESv Communications  regarding 
this  Notice  should  be  addressed  to: 
Director  (FWS/MBMO),  U.S.  Fish  and 
Wildlife  Service,  634  Arlington  Square. 
Washington,  DC  20240,  or  Regional 
Director,  Region  7,  U.S.  Fish  and 
Wildlife  Service.  1011  E  Tudor  Road, 
Anchorage.  AK  99503.  Comments 


received  on  this  notice  will  be  available 
for  public  inspection  during  normal 
business  hours  in  Room  634  Arlington 
Square  Building,  4401  North  Fairfax 
Drive,  Arlington.  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Dwyer.  Chief.  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  634  Arlington 
Square.  Washington.  DC  20240  (703/358- 
1714).  or  Regional  Director,  Attention 
Migratory  Bird  Coordinator.  U.S.  Fish 
and  Wildlife  Service.  1011  E.  Tudor 
Road,  Anchorage,  AK  99503  (907/786- 
3423).  Information  on  Canadian  views 
can  be  obtained  from  Gregory 
Thompson.  Director.  Migratory  Birds 
and  Wildlife  Conservation  Branch. 
Canadian  Wildlife  Service.  Ottawa^ 
Ontario  KlA  0H3  (819/957-2957). 
SUPPLEMENTARY  INFORMATION: 

Background 

Through  the  FWS  and  the  CWS,  the 
Secretary  of  the  Interior  of  the  U.S.  and 
the  Minister  of  the  Environment  of 
Canada  are  working  toward 
development  of  a  protocol  to  amend  the 
subsistence  hunting  provisions  of  the 
1916  Convention  for  the  Protection  of 
Migratory  Birds.  Although  the  FWS  is 
currently  addressing  the  issue  of 
subsistence  hunting  of  resident  wildlife 
species  in  Alaska,  migratory  birds  will 
not  be  covered  by  that  action. 

The  1916  Convention  is  between  the 
U.S.  and  Great  Britain  (acting  on  behalf 
of  Canada)  and  is  hereinafter  referred  to 
as  the  1916  Treaty.  The  FWS'  immediate 
intent  is  to  develop  amendment 
language  that  would  make  the 
subsistence  hunting  provisions  of  the 
1916  Treaty  consistent  with  those  of  the 
Convention  between  the  U.S.  and  the 
Union  of  Soviet  Socialists  RepubUcs 
Concerning  the  Conservation  of 
Migratory  Birds  and  Their  Environment, 
signed  in  1976  (hereinafter  referred  to  as 
the  U.S.-U.S.S.R.  Treaty).  The  FWS' 
ultimate  goal  is  to  modify  the  1916 
Treaty  to  allow  subsistence  hunting  of 
migratory  birds. 

In  the  far  north,  spring  use  of 
migratory  birds  and  their  eggs  as  a 
source  of  fresh  meat  is  a  traditional  and 
customary  use.  Subsistence  use  of 
migratory  birds  in  this  way  is  a 
centuries-old  practice.  Migratory  birds 
returning  from  the  south  provide 
nutritional  and  other  essential  needs  of 
the  indigenous  inhabitants.  However 
this  subsistence  hunting  activity  as 
currently  practiced  in  Canada  and  the 
U.S.  does  not  comply  with  the 
requirements  of  the  1916  Treaty. 

The  pertinent  wording  of  the  1916 
Treaty  is  contained  in  Article  II  and  is 
described  in  the  following  excerpts: 


Introductory  Paragraph 

"The  High  Contracting  Powers  agree  that, 
as  an  effective  means  of  preserving  migratory 
birds,  there  shall  be  established  the  following 
close  seasons  during  which  no  hunting  shall 
be  done  except  for  scientific  or  propagating 
purposes  under  permits  issued  by  proper 
authorities." 

Section  1 

'The  close  season  on  migratory  game  birds 
shall  be  between  March  10  and  September  1. 
except .  .  .  that  Indians  may  take  at  any  time 
scoters  for  food  but  not  for  sale." 

Section  3 

"The  close  season  on  other  migratory  birds 
shall  continue  throughout  the  year,  except 
that  Eskimos  and  Indians  may  take  at  any 
season  auks,  auklets,  guillemots,  murres.  and 
pufrms.  and  their  eggs  for  food  and  their 
skins  for  clothing,  but  the  birds  and  eggs  so 
taken  shall  not  be  sold  or  offered  for  sale." 

In  contrast,  the  U.S.-U.S.S.R.  Treaty 
provides  that  residents  of  rural  Alaska 
(not  just  Indians  and  Eskimos)  may  take 
migratory  birds  for  their  own  nutritional 
and  other  essential  needs  in  accordance 
with  season(s)  set  by  the  competent 
authority,  i.e.,  the  Secretary  of  the 
Interior.  The  U.S.-U.S.S.R.  Treaty 
provides  also  that  the  season(s)  may 
occur  during  the  closed  period,  when 
hunting  would  otherwise  be  prohibited 
by  the  1916  Treaty.  The  U.S.-U.S.S.R. 
Treaty  further  requires  that  any  hunting 
seasons  set  by  the  competent  authority 
must  provide  for  the  preservation  and 
maintenance  of  stocks  of  migratory 
birds.  There  is  a  clear  provision  for 
regulation  and  control  of  subsistence 
hunting  in  the  U.S.-U.S.S.R.  Treaty, 
which  is  presently  lacking  in  the  1916 
Treaty. 

The  pertinent  wording  of  the  U.S.- 
U.S.S.R.  Treaty,  toward  which  an 
intended  1916  Treaty  protocol  is 
directed,  is  as  follows: 
Article  II 

1.  Each  Contracting  Party  shall  prohibit  the 
taking  of  migratory  birds,  the  collection  of 
their  nests  and  eggs  and  the  disturbance  of 
nesting  colonies.  Also,  any  sale,  purchase  or 
exchange  of  these  birds,  whether  dead  or 
alive,  or  their  nests  or  eggs,  and  any  sale, 
purchase  or  exchange  of  their  products  or 
parts,  shall  be  prohibited.  The  importation 
and  exportation  of  migratory  birds  and  their 
nests,  eggs,  parts,  and  products  shall  also  be 
prohibited.  Exception  to  these  prohibitions 
may  be  made  on  the  basis  of  laws,  decrees, 
or  regulations  of  the  respective  Contracting 
Parties  in  the  following  cases: 

(a)  For  scientiflc.  educational,  propagative. 
or  other  specific  purposes  not  inconsistent 
with  the  principles  of  this  convention; 

(b)  For  the  establishment  of  hunting 
seasons  in  accordance  with  Paragraph  2  of 
this  Article; 

(c)  For  the  taking  of  migratory  birds  and 
the  collection  of  their  eggs  by  the  indigenous 
inhabitants  of  the  Chukchi  and  Koryaksk 
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natfon)  regiaM.  dte  ConnaBdcr  laluidt  ami 
the  State  of  Abriu  for  tiwfr  owB  ntoitioad 
and  other  essential  neede  (as  determined  by 
the  competent  aathority  of  the  rdevant 
CoBtracting  Plarty)  durfaig  seasont 
estabbshed  in  accofdance  wiA  Parapvph  2 
of  this  Ailide;  and 

(d)  For  dw  purpoae  of  protecting  afainst 
ininry  to  persona  or  propierty. 

2.  The  banting  seasoas  for  nigratory  birds 
provided  for  in  Paragraph  1(b)  (^  this  Article 
and  the  seasons  during  which  the  indigenous 
inhabitants  mentioned  in  Paragraph  1(c)  of 
this  Article  may  tales  such  birds  and  collect 
their  eggs  for  their  nutritional  and  other 
essential  needs  (as  determined  by  the 
competent  authority  of  the  relevant 
Contracting  Party)  shall  ht  determined  by  the 
competent  aothority  of  each  Contracting 
Party,  respectively.  The  seasons  shall  be  set 
80  as  to  provide  for  the  preservation  and 
maintenance  of  stocks  of  migratory  birds. 

The  negotiation  r^xjrt  for  the  U.S.- 
U.S.S.R.  Treaty  statefl  that  the  term 
"indigenous  ii^abitants"  was  chosen 
purposefully  to  allow  for  the  inclusion  of 
non-Native  Alaskans  with  legitimate 
subsistence  hunting  needs. 

The  Fish  and  Wildlife  Improvement 
Act  of  1978  (16  U.S.C.  712)  is  the 
instrument  authorizing  the  Secretary  of 
the  Interior  to  implement  the  provisions 
of  the  U.S.-U.S.S.R.  Treaty.  This 
Improvement  Act  directs  the  Secretary 
to  ensure  that  subsistence  bunting  of 
migratory  birds  in  Alaska  be  guided  by 
the  languagie  of  that  Treaty,  as  well  as 
the  others  with  Canada,  Japan  and 
Mexico.  In  effect,  because  of  the  nature 
of  the  language  in  the  Fish  and  Wildlife 
Improvement  Act,  it  would  seem  that 
the  U.S.  Congress  established  the 
language  of  the  U.S.-U.S.S.R.  Treaty  as 
the  standard  for  dealing  with 
subsistence  hunting  of  migratory  birds 
in  Alaska.  The  subsistence  hunting 
provisions  of  the  1916  Treaty  are 
inconsistent  with  this  standard. 

The  changes  sought  would  reconcile 
for  the  U.&  the  different  provisions  of 
the  two  treaties,  and  would  be  modeled 
after  the  subsistence  hunting  provision* 
of  the  U.S.-U.S.S.R.  Treaty.  The  intent  is 
to  provide  a  basis  for  managing 
subsistence  hunting  of  migratory  birds 
in  Alaska  and  Canada.  The  1916  Treaty 
prohibits  hunting  between  March  10  and 
September  1,  the  period  when  waterfowl 
are  most  available  and  most  needed  for 
food  in  the  far  north.  Exceptions  are 
made  for  some  subsistence  hunting  but 
they  apply  only  to  Indians  for  the  taking 
of  scoters  and  to  Eskimos  and  Indians 
for  the  taking  of  certain  seabirds  and 
their  eggs.  These  species  may  be  taken 
by  these  people  at  any  time  of  the  year 
and  in  any  number  but  they  are  either 
not  generally  available  or  not 
traditionally  utilized  in  many  areas  of 
Alaska.  Waterfowl  are  important  for 


subsistence  in  many  of  these  areas, 
however.  Ahboogh  mipvtory  birds 
generally  provide  for  a  relatireiy  small 
part  of  the  total  subsistence  needs  of  the 
people  in  these  areas,  they  are  a  very 
important  element  at  certain  times  o^  the 
year  in  some  locations  wrfiere  dte  people 
still  depend  on  them.  Thus,  the  1916 
Treaty  does  not  adequately  address  the 
legitimate  subsistence  needs  of  some 
people  in  Alaska  and  Canada. 

Canada  has  the  same  problem  as  the 
U.S.  has  in  Alaska  with  tfie 
requirements  of  die  1916  Treaty  and  the 
needs  of  northern  people  to  have 
equitable  access  to  migratory  birds.  An 
additional  issue  in  Canada  involves  the 
managed  harvest  of  common  and  thick- 
billed  murres  by  the  residents  of 
Newfoundland.  Newfoundland,  where 
the  practice  of  harvesting  murres  has 
been  ongoing  since  the  earliest  days  of 
settlement,  was  not  a  Province  of 
Canada  at  the  time  the  1916  Treaty  was 
executed. 

It  is  with'the  foregoing  factors  in  mind 
that  efforts  are  being  renewed  to  finally 
resolve  the  issue. 

Recent  Progress 

In  the  late-19708  and  1980b,  there  was 
an  attempt  to  effect  changes  in  the  1916 
Treaty  such  as  those  described  above.  A 
modification  to  the  1916  Treaty  was 
agreed  t^ran  by  both  countries  in  1979 
and  forwarded  to  the  U.S.  Senate  for 
ratification  in  I960.  Public  concern  in  the 
U.S.  led  to  a  decision  by  the  Department 
of  the  Interior  to  request  a  delay  in 
Senate  action  on  the  amendment  While 
these  concerns  were  bring  addressed, 
Constitutional  questions  were  raised  in 
Canada.  After  several  years  of  internal 
discussions  in  Canada,  it  became  clear 
that  changes  to  the  1916  Treaty 
originally  proposed  in  1979  must  be 
modified. 

In  recent  years  the  failure  to  ' 
adequately  resolve  this  issue  has 
comphcafed  management  of  declining 
goose  populations  on  the  Yukon- 
Kuskokwi.Tj  fY-K)  Delta  of  Alaska,  bi 
order  to  better  manage  these  declining 
stocks,  an  agreement  was  signed 
between  the  native  inhabitants  of  the  Y- 
K  Delta,  the  FWS,  the  State  of  California 
and  the  State  of  Alaska.  This  initial 
agreement  was  nulIiHed  by  the  U.S. 
Court  of  Appeals  for  the  Ninth  Circuit 
that  found  it  in  violation  of  the  1916 
Treaty  [AJaska  Fish  and  Wildlife  v. 
Dunkle.  629  F.2d  933  (9th  Cir.  1987).  In 
its  finding,  the  Court  said  that  any 
subsistence  hunting  regulation  must  be 
in  accord  with  all  four  migratory  bird 
treaties  that  the  U.S.  was  party  to. 
Subsequently,  the  agreement  was 
modified  to  ff\-oid  the  conflict  and  it  now 


exists  as  the  Y-K  Delta  Waterfowl 
Management  Plan. 

Since  the  fall  trf  1990,  the  pace  of 
activity  by  die  FWS,  CWS,  and  other 
groups  has  increased  with  regard  to 
development  of  a  new  protocol  to 
resolve  the  issue  of  subsistence  hunting 
in  the  1916  Treaty.  The  CWS  and  Uie 
FWS  have  worked  independently  and 
jointly  to  begin  to  seek  public  input, 
settle  the  legal  and  technical  questions 
remaming.  and  recommend  courses  c^ 
actions  within  the  respective  countries 
and  between  the  two  countries.  A 
principal  purpose  cA  this  Notice  is  to 
inform  the  public  that  meetings  to  obtain 
public  input  are  being  scheduled  for  the 
near  future  in  the  contiguous  48  States 
and  in  the  State  of  Alaska.  A  similar 
process  is  occurring  in  Canada. 

Public  Meetings  and  Proposad  Schedule 
for  Negotiations 

To  better  inform  the  public  and  to 
gather  informaticm  to  be  used  in 
establishing  a  final  FWS  position  for 
negotiations,  open  meetii^s  will  be 
scheduled  and  conducted  over  the 
period  March  1  through  April  30, 1992,  in 
Washington.  DC;  Denver,  CO:  Portland, 
OR;  and  Sacramento,  CA.  The  exact 
dates  and  locations  of  these  four 
meetings  will  be  published  in  a  notice  in 
the  Federal  Register  approximately  the 
middle  of  February. 

In  Alaska,  meetings  will  be  scheduled 
and  conducted  during  the  period 
February  1  through  April  30, 1992,  in 
Anchorage,  Barrow,  Bethel,  Dillingham, 
Fairbanks,  Fort  Yukon,  Galena,  Hooper 
Bay,  Juneau,  Kodiak,  Kotzebue,  Nome, 
Tok,  and  Toksook  Bay  to  provide 
additional  opportunity  for  public 
comment.  Due  to  logistics  and  weather 
conditions,  dates  of  the  Alaska  public 
meetings  may  have  to  be  adjusted  and, 
therefore,  will  not  be  published  in  the 
Fedetal  Rcgistar.  Alaska  public  meetings 
will  be  publicized  within  the  State  as 
soon  as  a  schedule  can  be  determined  in 
consultation  with  [lotentially  affected 
State,  local  and  regional  interests. 
Information  on  dates  and  exact  meeting 
places  in  the  Alaskan  communities 
listed  above  may  be  obtained  by 
contacting  the  FWS  Region  7  Director  in 
Anchorage  using  the  information 
provided  under  the  FOM  MPOmiATiON 
CONTACT  section  of  this  notice. 

In  addition  to  the  meetings  outlined 
above,  the  FWS  also  intends  to  expand 
less  formal  consultation  with  Native 
groups.  State  wildlife  agencies, 
conservation  organizations,  Flyway 
Councils,  and  other  groups  whenever 
possible.  The  FWS  intends  to  consult 
particulariy  closely  with  the  State  of 
Alaska,  especially  regarding  the  conduct 
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of  meetings  in  that  State  and  the 
development  of  a  position  on 
amendment  of  the  1916  Treaty. 

Results  of  the  scheduled  meetings, 
other  discussions,  and  written 
comments  will  be  published  in  the 
Federal  Register  by  the  end  of  summer 
1992.  It  is  the  intent  of  the  FWS  to 
propose  at  that  time  a  preliminary  U.S. 
negotiation  position,  and  possibly  draft 
amendment  language,  for  further  public 
review.  Initial  negotiations  between  the 
FWS  and  CWS  could  begin  as  early  as 
fall  1992.  Formal  negotiations  with 
Canada,  led  by  the  U.S.  Department  of 
State,  could  begin  as  early  as  winter 
1992-93. 

If  it  appears  that  efforts  to  amend  the 
1916  Treaty  will  be  unsuccessful  or  long 
delayed,  as  has  been  the  case  since 
1979.  consideration  will  be  given  to 
pursuing  a  legislative  solution. 

Language  previously  proposed  to 
amend  the  1916  Treaty  prompted  public 
concerns  in  seven  major  areas.  These 
are:  (1)  Definition  of  competent 
authority;  (2)  clarification  of  bag  hmits, 
season  lengths,  and  how  birds  may  be 
taken;  (3)  commercial  use  of  birds  taken 
for  subsistence  purposes;  (4)  regulation 
of  subsistence  harvest  size;  (5) 
beneficiaries  of  harvest;  (6)  geographic 
areas  involved;  and  (7)  enforcement  and 
compliance  of  subsistence  hunting 
regulations.  The  FWS  invites  the  public 
to  address  these  and  other  issues  in 
testimony  at  the  public  hearings  or  in 
written  comments. 

Dated:  December  30. 1991. 
Richard  N.  Smith, 

Acting  Director,  U.S.  Fish  and  midlife 
Service. 

|FR  Doc.  92-*65  Filed  l-*-92;  8:45  amj 
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Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0067);  Washington,  DC 


20503,  telephone  (202)  395-7340.  with 
copies  to  )ohn  V.  Mirabella;  Acting 
Chief,  Engineering  and  Standards 
Branch;  Engineering  and  Technology 
Division;  Mail  Stop  4700;  Minerals 
Management  Service;  381  Elden  Street; 
Hemdon.  Virginia  22070-4817. 

Title:  30  CFR  Part  250.  Subpart  E. 
Well-Completion  Operations 

OMB  approval  number:  1010-0067. 

Abstract:  Respondents  submit  this 
information  to  MMS's  District 
Supervisors  so  they  can  evaluate  and 
approve  or  disapprove  the  adequacy  of 
equipment  and/or  procedures  to  be  used 
during  the  conduct  of  well-completion 
operations. 

Bureau  form  number:  None. 

Frequency:  Varies. 

Description  of  respondents:  Federal 
Outer  Continental  Shelf  oil  and  gas 
lessees. 

Estimated  completion  time:  .9  hour. 

Annual  responses:  17.5. 

Recordkeeping  hours:  538. 

Annual  burden  hours:  553. 

Bureau  clearance  officer  Dorothy 
Christopher.  (703)  787-1239. 

Dated:  December  3. 1991. 
G.R.  Daniels, 

Acting  Deputy  Associate  Director  for 
Operations  and  Safety  Management. 
(PR  Doc.  92-491  Filed  1-8-92:  8:45  amJ 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation*  Nos.  731-TA-542  througli 
544  (Pretiminary)] 

Potassium  Hydroxide  From  Canada, 
Italy,  and  the  United  Kingdom 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-542  through  544  (Preliminary)  under 
section  733(a))  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)  to  determine  whether 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada.  Italy,  and/or  the 
United  Kingdom  of  potassium 
hydroxide,  provided  for  in  subheading 
2815.20.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States  at 
less  than  fair  value.  The  Commission 


must  complete  preliminary  antidumping 
investigations  in  45  days,  or  in  this  case 
by  February  18, 1992. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E(19  CFR  part  201).  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  January  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Olympia  DeRosa  Hand  (202-205-3182), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E  . 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office  of 
the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background  . 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  January  2, 1992.  by  LinChem,  Inc., 
Edison,  NJ. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners] 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.22  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  of  their  representatives,  who 
are  parties  to  these  investigations  upon 
the  expiration  of  the  period  of  filing 
entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)rUnder  an 
Administrative  Protective  Qider  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
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by  the  Secretary  for  tbose  parties 
au^orized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  schediiled-a  conference 
in  accordance  with  these  investigations 
for  9:30  a.m.  on  {anuary  23, 1992,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW..  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  ahoald  contact  Olympia 
Hand  (202-205-3182)  not  later  than 
January  17.  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  S§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
January  28, 1992,  a  written  brief 
containing  infcKmation  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  ivritten 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  befc»«  the 
conference.  If  briefs  or  written    , 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§  §  201.8, 207.3  and  207.7  of  the 
Commission's  rules. 

In  accordance  §§  201.16(c)  and  207.3 
of  the  rules,  each  document  filed  by  a 
party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  Rling  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  trf 
1930,  title  Vil.  This  notice  is  published 
pursuant  to  {  207.12  of  the  Commission's 
niles. 

Issued:  January  3, 1992. 
'    By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

|FR  Doc.  g2-&S2  Filed  1-8-82;  &46  am) 
smiNG  cooc  TtaiMn^ 


DEPARTMENT  OF  JUSTICE 
Accurate  PartMofWi  IdOdgiiig  of 

CoOMflt  DCCfCC 

In  accordance  with  section  122(i)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9622(1),  and 
the  policy  of  the  Department  of  Justice. 
28  CFR  50.7.  notice  is  hereby  given  that 
on  December  30, 1991,  a  proposed 
consent  decree  in  United  States  v. 
Accurate  Partitions,  et  al,  Civil  Action 
No.  S91-00646M,  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Indiana.  The  United 
States  filed  this  action  pursuant  to 
sections  106  and  107  of  CERCLA,  42 
U.S.C.  9606  and  9607,  for  the  cleanup  of 
the  Fisher-Calo  Chemicals  and  Solvents 
Site  ("Site"),  located  in  La  Porte  County, 
Indiana,  and  for  the  recovery  of  costs 
expended  by  the  United  States  in 
connection  with  the  Site. 

The  proposed  consent  decree  is 
entered  into  between  the  United  States 
(on  behalf  of  the  United  States 
Environmental  Protection  Agency  ("U.S. 
EPA")),  the  State  of  Indiana  (co- 
plainti^,  and  261  defendants.  Under  the 
proposed  decree,  the  defendants  have 
agreed  to  perform  a  remedial  action  at 
the  Site  that  is  estimated  to  cost  $30 
million.  The  principal  general 
components  of  the  remedy  for  the  Site 
include  the  following:  Extensive  soil  and 
groundwater  remediation;  fencing  of 
those  portions  of  the  site  being 
remediated;  and  additional  investigation 
of  contamination  in  certain  portions  of 
the  site.  The  groundwater  will  be  treated 
by  a  traditional  extraction  well,  and  a 
pump  and  treat  system  using  air 
strippers  and  activated  carbon.  T\\e  soils 
which  contain  PCBs  in  excess  of  10  ppm 
or  bis(2-ethylhexyl]  phthalate  in 
concentrations  in  excess  of  6.1  ppm  will 
be  excavated  and  incinerated.  The  soils 
contaminated  with  volatile  organic 
compounds  will  be  treated  with  soil 
flashing  technologies  or,  if  deemed 
equally  effective  by  EPA,  by  soil  vapor 
extraction  technologies  ("SVE"). 

The  proposed  decree  also  requires  the 
settling  parties  to  pay  $3,068,323  in  past 
costs  incurred  by  U.S.  EPA,  as  well  as 
the  oversight  costs  that  U.S.  EPA  will 
incur  in  connection  with  the  remedial 
action.  The  defendants  must  also  pay 
$20,000  to  the  U.S.  Department  of  the 
Interior  in  settlement  of  federal  natural 
resource  damage.  Further,  the 
defendants  must  pay  additional  sums  to 
the  State  of  Indiana  for  its  costs  and 
state  natural  resource  damage. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  c^  30  days 


from  the  date  of  this  pubbcation. 
Comments  sboold  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611.  Ben  Franklin  Station, 
Washington,  DC  20044.  All  comments 
should  refer  to  United  Stales  v. 
Accurate  Partitions,  et  al.,  DJ  Ref.  #90- 
11-2-549. 

The  proposed  consent  decree  may  be 
examined  at  the  following  ofBces:  (1) 
The  United  States  Attorney's  Office. 
MOl  Federal  Building.  204  South  Main 
Street,  South  Bend,  Indiana;  (2)  the 
United  States  Environmental  Protection 
Agency,  77  W.  Jackson.  Chicago,  Illinois 
60604;  and  (3)  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NW., 
Washington,  DC  20004.  Copies  of  the 
proposed  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington, 
DC  20004. 

Any  request  for  a  copy  of  the  decree, 
not  including  appendices  or  Settling 
Defendant  signature  pages,  should  be 
accompanied  by  a  check  in  the  amount 
of  $16.75  ($.25  per  page)  for  copying 
costs.  Any  request  for  a  copy  of  the 
decree  including  appendices  and  |  • 

Settling  Defendant  signature  pages 
should  be  accompanied  by  a  check  in 
the  amount  of  $112.50  ($.25  per  page)  for 
copying  costs.  The  check  should  be 
made  payable  to  the  "Consent  Decree 
Library." 
Roger  B.  Clegg, 

Acting  Assistant  Attorney  General, 
Environment  &  Natural  Resources  Division. 
(FR  Doc.  92-493  Filed  1-8-92;  ft45  am] 
8IUJN6  COOC  441*.«t-« 


Asarco,  Inc^  Lodgirtg  of  Consent 
Decree  Pursuant  to  the 
Comprehensive  Envirormiental 

In  accordance  with  Department  of 
Justice  Policy.  28  CFR  50.7,  38  FR  19029, 
notice  is  hereby  given  that  on  December 
30, 1991,  a  Complaint  was  filed  and 
proposed  Consent  Decree  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Washington  in 
United  States  v.  Asarco,  Inc.,  Civil 
Action  No.  C91-552aB.  The  proposed 
consent  decree  addresses  an  interim 
remedial  action  at  the  Asarco  Smeller 
Site  (the  Asarco  Site)  in  Tacoma  and 
Ruston.  Washington.  The  remedial 
action  will  be  performed  pursuant  to  tfie 
Record  of  Decision  for  the  Asarco 
Demolition  Operable  Unit  ot  the 
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Commencement  Bay  Nearshore/ 
Tideflats  (CB  N/T)  Superfund  Site. 

The  Complaint  asserts  claims  under 
sections  104, 106,  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act.  as  amended  (CERCLA).  42  U.S.C. 
9604,  9606.  and  9607.  and  section  7003  of 
the  Resource  Conservation  and 
Recovery  Act,  as  amended  (RCRA),  42 
U.S.C.  6973.  The  Complaint  seeks 
reimbursement  of  response  costs,  a 
declaration  that  defendant  is  liable  for 
all  future  response  costs  incurred  by  the 
United  States,  and  implementation  of  an 
interim  remedial  action  at  the  Asarco 
Site. 

Pursuant  to  the  Consent  Decree. 
Asarco  has  agreed  to  implement  the 
proposed  interim  remedial  action.  The 
estimated  cost  of  this  action  is 
approximately  $12  million.  Asarco  has 
also  agreed  to  pay  $333,500  in  partial 
reimbursement  of  EPA's  past  response 
costs  at  the  Site  and  has  agreed  to 
compensate  EPA  for  its  future  response 
costs  incurred  in  connection  with  the 
interim  remedial  action.  The  proposed 
Consent  Decree  contains  a  covenant  not 
to  sue  only  for  the  work  to  be  done  and 
the  costs  actually  reimbursed  under  the 
Decree.  The  United  States  reserves  all 
rights  against  Asarco  with  respect  to 
unreimbursed  response  costs  and  other 
remedial  activities. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Asarco,  Inc..  D.J.  Ref. 
No.  90-11-2-698. 

The  proposed  Consent  Decree  and 
exhibits  may  be  examined  at  the  office 
of  the  United  States  Attorney,  Western 
District  of  Washington  at  Tacoma,  1145 
Broadway  Plaza,  Tacoma,  Washington 
98402;  at  the  Region  10  Office  of  EPA, 
Lynn  M.  Williams.  Administrative 
Records  Coordinator,  Superfund  Branch, 
1200  Sixth  Avenue,  Seattle,  Washington 
98101;  and  at  the  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division  of  the  U.S. 
Department  of  Justice,  room  1515,  Ninth 
Street  and  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20530. 

Simultaneously  with  this  notice,  EPA 
is  undertaking  a  public  outreach    ^ 
program  to  give  notice  of  an  Explanation 
of  Significant  Differences  (ESD)  in 
connection  with  the  interim  remedial 
action  which  Asarco  will  perform  under 
the  proposed  Consent  Decree.  The  ESD 
provides  options  for  temporary  on-site 


storage  of  demolition  debris  prior  to 
permanent  disposal  in  addition  to  those 
included  in  the  Record  of  Decision  for 
the  Asarco  Demolition  Operable  Unit. 
The  United  States  will  withhold  final 
action  on  the  proposed  Consent  Decree 
until  after  EPA  has  taken  final  action  on 
the  ESD. 

The  proposed  Consent  Decree  and 
exhibits  may  be  examined  at  the 
following  locations:  The  Region  10 
Office  of  EPA.  Lynn  M.  Williams. 
Administrative  Records  Coordinator. 
Superfund  Branch,  1200  Sixth  Avenue. 
Seattle.  WA  98101;  the  Ruston  Town 
Hall.  5117  North  Winnifred,  Ruston.  WA 
98407;  the  Washington  Department  of 
Ecology.  4415  Woodview  Drive  S.E., 
Olympia,  WA  98504;  the  Tacoma  Public 
Library.  Main  Branch,  1102  Tacoma 
Avenue  South,  Northwest  Room. 
Tacoma,  WA  98402;  the  McCormick 
Regional  Branch  Library,  3722  North 
26th.  Tacoma.  WA  98407;  the  City  of 
Tacoma  Environmental  Commission.  747 
Market  Street,  suite  345.  Tacoma,  WA 
98402;  the  Tacoma  Pierce  County  Health 
Department,  3633  Pacific  Avenue, 
Tacoma.  WA  98404;  the  Pacific  Lutheran 
University  Library.  121st  and  South  Park 
Avenue,  Tacoma.  WA  98444;  and 
Citizens  for  a  Healthy  Bay,  771 
Broadway,  Tacoma.  WA  98402.  The 
complete  Administrative  Record  for  the 
Asarco  Site  may  be  reviewed  at  the  EPA 
Region  10  office  in  Seattle  and  at  the 
Main  Branch  of  the  Tacoma  Public 
Library. 

A  copy  of  the  Consent  Decree  and 
exhibifs  (if  requested)  may  be  obtained 
in  person  or  by  mail  fi^m  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue.  NW„  Box  1097.  Washington. 
DC  20004.  (202)  347-7829.  In  requesting 
copies,  please  enclose  a  check  in  the 
amount  of  $21.25  (without  exhibits)  or 
$41.50  (with  exhibits)  (25  cents  per  page 
reproduction  cost)  payable  to  the 
"Consent  Decree  Library." 
Bairy  M.  Hartman, 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc  92-492  Filed  1-8-92:  8:45  amj 
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WilHam  C  Dixon  et  aU  Lodging  of 
Consent  Decree  Under  the  Clean  Air 
Act 

In  accordance  with  Department 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  the  3  day  of  December 
1991.  two  proposed  Consent  Decrees  in 
United  States  v.  William  C.  Dixon,  et 
ai,  C-91-0043  JPV.  were  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  California.  The 


Compliant  sought  civil  penalties  and 
injunctive  relief  against  William  C. 
Dixon  and  Patrick  McCormick,  pursuant 
to  sections  111  and  112  of  the  Clean  Air 
Act  ("Act").  42  U.S.C.  7411  and  7412.  and 
the  National  Emissions  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
asbestos  at  40  CFR  part  61. 

The  proposed  Consent  Decree  relating 
to  William  C.  Dixon  requires  that  he  pay 
$6,000  in  settlement  of  the  United 
States"  claims  for  civil  penalties.  The 
defendant.  William  Dixon,  is  subject  to 
a  three  year  injunction  against  violation 
of  the  Act  and/or  the  NESHAP  for 
asbestos.  The  decree  requires  payment 
of  stipulated  penalties  in  the  event  of 
violation  of  certain  notice  requirements 
and  work  performance  standards 
applicable  to  renovations  involving 
removal  of  asbestos. 

The  proposed  Consent  Decree  relating 
to  Patrick  McCormick  requires  that  he 
pay  $2,000  in  settlement  of  the  United 
States  claims. 

For  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decrees  from  persons  who  are 
not  parties  to  the  action.  Comments 
should  be  addressed  to  the  Chief, 
Environmental  Enforcement  Section. 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington  DC  20530  and  should  refer 
to  United  States  v.  Williamm  C.  Dixon, 
et  al.  D.J.  Ref.  No.  90-5-2-1489. 

The  proposed  Consent  Decrees  may 
be  examined  at  the  Region  IX  office  of 
the  U.S.  Environmental  Protection 
Agency.  75  Hawthorne  Street.  San 
Francisco.  California  94105. 

Copies  of  the  Consent  Decrees  also 
may  be  examined  at  the  Envirormiental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Avenue,  NW.,  Box 
1097,  Washington.  DC  20004,  telephone 
number  (202)  347-2072.  A  copy  of  either 
of  the  Consent  Decrees  may  be  obtained 
in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center.  In  requesting  a  copy, 
please  tender  a  check  in  the  amount  of 
$2.00  for  the  McCormick  Decree  and /or 
$4.75  for  the  Dixon  Decree  (25  cents  per 
page  reproduction  charge)  payable  to 
"Consent  Decree  Library." 
lohn  C  Cmdan. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  92-405  Filed  l-»-92:  8:45  am) 
BILUNQ  COOC  4410-01-11 


UMI 


Federal  Register  /  Vol.  57.  No.  6  /  Thursday,  January  9.  1992  /  Notices 


927 


Bureau  of  Justice  Assistance 

State  Reimbursement  Program  for 
incarcerated  IMariel  Cubans 

agency:  Office  of  Justice  Programs. 
Bureau  of  Justice  Assistance  (BJA). 
'action:  Notice  of  issuance  of 
solicitation  for  applications  to  reimburse 
States  for  partial  expenses  incurred  by 
the  incarceration  of  certain  Mariel 
Cubans. 

summary:  The  Department  of  Justice 
Appropriations  Act,  1992,  title  I  of  Public 
Law  102-140,  allocates  up  to  $4,953 
million  to  implement  the  State 
Reimbursement  Program  for 
Incarcerated  Mariel  Cubans.  The  State 
Reimbursement  Program  for 
Incarcerated  Mariel  Cubans  provides 
assistance  to  the  States  to  defray 
expenses  associated  with  the 
incarceration  of  Mariel  Cubans  in  State 
facihties.  Mariel  Cubans  affected  by  the 
Act  are  those  individuals  incarcerated 
after  conviction  of  a  felony,  following 
their  parole  by  the  Attorney  General, 
during  the  influx  of  Cubans  leaving  the 
Port  of  Mariel  in  1980.  One  of  the  serious 
consequences  of  the  1980  Mariel  Cuban 
Boatlift  was  the  added  burden  placed 
upon  the  criminal  justice  systems  of 
many  states.  The  Mariel  Boatlift 
included  a  minority  of  extremely  violent 
offenders  released  from  Cuban  prisons. 
Many  were  subsequently  convicted  of 
felonies,  and  were  incarcerated  in  State 
prisons  in  the  United  States.  As  a  result, 
these  States  have  been  burdened  with 
the  additional  costs  of  incarceration. 
The  period  of  incarceration  for 
reimbursement  purposes  is  October  1, 
1991.  to  September  30, 1992. 
DATES:  The  State  applications  (S.F.  424) 
must  be  postmarked  no  later  than 
February  1, 1992.  All  iimiate  data  shall 
be  electronically  transmitted  by  the 
applicant  to  the  Bureau  of  Justice 
Assfstance  for  verification  purposes  no 
later  than  February  1, 1992. 

ADDRESSES:  Bureau  of  Justice 
Assistance,  Special  Programs  Division, 
633  Indiana  Avenue,  NW.,  room  1058, 
Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Lucas,  BJA,  202/307-1065. 
SUPPLEMENTARY  INFORMATION:  On 
October  18, 1991,  a  survey  to  determine 
the  feasibility  of  establishing  an 
electronic  data  entry  system  for  the 
Mariel  Cuban  Reimbursement  Program 
was  mailed  to  all  State  Departments  of 
Corrections.  Based  on  the  completed 
surveys  from  46  States,  it  was 
determined  that  the  electronic  data 
entry  system  would  enhance  the 
operation  of  the  program  as  well  as 


reduce  the  paper  flow  of  documents 
from  the  States.  BJA,  under  separate 
cover,  will  provide  to  the  States  the 
necessary  information  to  access  the 
automated  data  entry  system. 

I.  General  Provisions 

Eligible  Applicants 

All  States  are  eligible  to  apply  for  and 
receive  grants.  "State"  means  any  State 
of  the  United  States  and  includes  the 
District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico. 

Participating  States 

It  is  expected  that  the  39  States  that 
participated  in  the  State  Reimbursement 
Program  last  year  will  participate  again 
this  year.  Those  States  participating  in 
1991  included:  Alaska,  Arkansas, 
Arizona,  California,  Colorado. 
Connecticut,  District  of  Columbia, 
Florida.  Georgia,  Illinois,  Indiana,  Iowa, 
Kansas,  Kentucky,  Louisiana,  Mary-land, 
Massachusetts,  Michigan,  Minnesota, 
Mississippi,  Missouri,  Montana, 
Nebraska,  Nevada,  New  Jersey,  New 
Mexico,  New  York,  Ohio,  Oklahoma, 
Pennsylvania,  Rhode  Island,  South 
Carolina,  Tennessee,  Texas,  Utah, 
Virginia,  Washington,  West  Virginia  and 
Wisconsin.  There  is  the  possibility  that 
a  few  additional  States  will  participate 
in  1992. 

IL  Allocations  and  Use  of  Funds 

Fund  A  vailability 

The  Act  provides  a  total  of  $4,963 
milhon  for  the  purpose  of  making  grants 
to  States.  Awards  will  be  calculated  by 
taking  the  aggregate  number  of  verified 
inmate  months  from  all  applications 
submitted  and  dividing  the  months  into 
the  appropriation.  The  verified  numbfer 
of  months  for  each  application  will  then 
be  multiplied  by  the  average  inmate  cost 
per  month.  The  amount  of 
reimbursement  per  prisoner,  per  annum, 
shall  not  exceed  $12,000. 

Fund  Use 

The  intent  of  the  public  law  is  to 
reimburse  the  States  for  partial 
expenses  incurred  by  reason  of  Mariel 
Cubans  having  to  be  incarcerated  in 
State  facilities.  Therefore,  a  budget  or 
expenditure  plan  is  not  required,  as  the 
award  will  be  used  solely  for 
reimbursement  purposes.  Matching 
funds  are  not  required. 

III.  Application  Content 

(a)  All  State  applicants  must  submit 
Standard  Form  424  (Application  for 
Federal  Assistance],  and  a  certified 
listing  of  incarcerated  Mariel  Cuban 
prisoners.  The  certified  listing  shall  be  a 
"hard  copy"  of  the  electronically 


transmitted  inmate  data  to  BJA.  The 
automated  data  entry  system  is 
designed  to  include  information  in  the 
following  sequence: 

(1)  Name  (last  name  first). 

(2)  AKA  (also  known  as). 

(3)  Alien  Identification  NumbCT  (e.g., 
A24  456  789). 

(4)  Inmate  Number. 

(5)  Date  of  Birth. 

(6)  Incarceration  Date: 

(7)  Probable  Earliest  Release  Date. 
Submission  of  Mariel  Cuban  data  in 

an  alternative  format  must  be  approved 
by  BJA  prior  to  submission  of  an 
application. 

(b)  The  certified  listing  must  be  signed 
by  the  Governor  or  one  of  his  or  her 
authorized  representatives. 

(c)  The  period  of  incarceration  for 
reimbursement  purposes  is  October  1, 
1991.  to  September  30, 1992.  The 
computation  of  funds  will  be  based  on 
an  aggregate  total  of  certified  prisoners 
incarcerated  for  a  12-month  period  (e.g., 
if  two  prisoners  are  incarcerated  for  six 
months  during  the  period,  the  State  will 
be  reimbursed  the  full  amount  for  one 
year). 

(d)  The  Act  is  specific  in4hat  the 
prisoner  must  have  been  paroled  into 
the  United  Slates  by  the  Attorney 
General  during  the  1980  influx  of  Mariel 
Cubans.  This  means  those  Cubans  who 
Entered  Without  Inspection  (EWI), 
earlier  arrivals  (preboatlift),  and/or  later 
arrivals  (post-boatlift)  will  not  be 
included  and,  thus,  expenses  incurred 
will  not  be  reimbursed. 

(e)  State  will  prevail  when  a 
determination  is  required  as  to  what 
constitutes  a  State  facility  and/or  a 
State  prisoner. 

IV.  Review  of  State  Applications 

State  applications  must  be  submitted 
in  the  required  format  and  at  the  time 
prescribed. 

(a)  The  application  and  certified 
listing  will  be  reviewed  by  BJA  and  a 
cross-check  verification  of  prisoners  will 
be  made  by  the  Immigration  and 
Naturalization  Service  of  the  U.S. 
Department  of  Justice.  This  review  will 
be  completed  no  later  than  April  1, 1992, 
and  grants  will  be  made  to  the  States 
immediately  thereafter. 

(b)  Compliance  is  required  with 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  This  program  is  covered  by 
Executive  Order  12372  and  Department 
of  Justice  implementing  regulations  28 
CFR  part  30.  At  the  same  time 
applications  (S.F.  424)  are  submitted  to 
BJA,  States  must  submit  grant 
applications  to  the  State's  Single  Point 
of  Contact,  if  there  is  a  Single  Point  of 
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Contact,  and  if  this  program  has  been 
selected  for  coverage  by  the  State 
process.  State  processes  have  60  days 
starting  from  the  application  deadline  to 
comment  on  applications. 

(c]  Compliance  is  required  with 
Executive  Order  12549.  Debarment  and 
Suspension,  34  CFR  part  85,  S  85.510, 
Participants'  Responsibilities,  which 
requires  a  certification  regarding 
debarment,  suspension,  ineligibility,  and 
voluntary  exclusion  (OJP  Form  4061/2) 
from  all  recipients  of  Federal  funds.  This 
form  should  be  submitted  by  the  State 
as  part  of  its  application. 

(e)  Upon  completioR-of  a  review  of 
State  applications,  BJA  will  notify  the 
applicant,  in  writing,  of  any  specific 
reasons  for  disapproval  of  the 
application,  in  whole  or  in  part. 

V.  Civil  Rights  Assurances 

The  applying  State  must  specifically 
assure  that  it  will  comply,  and  that 
subgrantees  and  contractors  will 
comply,  with  all  applicable  Federal  non- 
discrimination laws  and  regulations, 
including  the  following: 

(a)  Title  VI  of  the  Civil  Rights  Act  of 
1964; 

(b)  Section  609(c)  of  the  Anti-Drug 
Abuse  Act  of  1988;  I 

(c)  Section  504  of  the  Rehabihtation 
Act  of  1973,  as  amended; 

(d)  Title  IX  of  the  Education 
Amendments  of  1972; 

(e)  The  Age  Discrimination  Act  of 
1975;  and, 

(0  The  Department  of  Justice  Non- 
Discrimination  Regulations,  28  CFR  part 
42,  subparts  C.  D,  E.  and  G. 

Any  application  for  $500,000  or  more 
■  must  be  accompanied  by  a  copy  of  the 
current  Equal  Employment  Opportunity 
Program  of  the  corrections  department 
in  accordance  with  the  provisions  of  28 
CFR  42.301  et.  seq.  State  applicants  that 
previously  applied  for  and  received 
funding  under  this  initiative,  and  have 
also  received  an  Office  of  Justice 
Programs  approval  of  their  Equal 
Employment  Opportunity  Program,  need 
only  submit  a  statistical  update  of  the 
previously  approved  program. 
Gerald  U^rry)  P-  Regier, 
Acting  Director.  Bureau  of  Justice  Assistance- 
IFR  Doc.  92-^17  Filed  1-8-92;  8:45  am) 
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Drug  Enforcement  Administration 
[Docfctt  No.  90-51] 


Revocation  of 
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Alan  H.  Oiefeky.  Mi)., 
Registration 


On  June  7, 1990.  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 


^ 


Administration  (DEA)  issued  an  Order . 
to  Show  Cause  to  Alan  H.  Oiefsky,  M.D., 
(Respondent),  of  5701  W.  Sunrise  Blvd., 
Plantation,  Florida  33313.  proposing  to 
revoke  his  DEA  Certificate  of 
Registration,  B01163257,  and  to  deny  any 
pending  applications  for  renewal  of  such 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
alleged  that  the  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest,  as  set  forth  in  21 
U.S.C.  823(f)  and  B24(a)(4). 

Respondent,  through  counsel, 
requested  a  hearing  in  a  letter  dated  July 
25, 1990.  The  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Chicago,  Illinois  on  April  25, 1991.  On 
July  26, 1991,  the  administrative  law 
judge  issued  her  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision.  On 
August  23. 1991.  Respondent  submitted 
exceptions  to  Judge  Bittner's  opinion 
and  recommended  ruling  and  on 
September  6. 1991.  Government  counsel 
filed  a  response  to  Respondent's 
exceptions.  On  September  13. 1991.  the 
administrative  law  judge  transmitted  the 
record  of  these  proceedings,  including 
Respondent's  exceptions  and  the 
Government's  response  thereto,  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  on  January  4, 1989,  Respondent 
presented  two  prescriptions  for 
controlled  substances  at  a  pharmacy  in 
Fort  Lauderdale,  Florida.  One 
prescription  was  for  60  dosage  units  of 
Percocet,  a  Schedule  U  narcotic 
controlled  substance,  and  the  other  was 
for  30  dosage  units  of  Halcion  .25  mg.,  a 
Schedule  IV  controlled  substance.  Both 
prescriptions  listed  the  patient  as  "Chris 
Pulin"  and  bore  the  purported  signature 
and  DEA  registration  number  of  Evan  K. 
Newman,  M.D.  The  owner  and  operator 
of  the  pharmacy  contacted  Dr.  Newman 
who  stated  that  he  did  not  issue  either 
prescription,  nor  did  he  have  a  patient 
named  Chris  Pulin.  The  pharmacist  then 
telephoned  the  police  to  report  that  an 
individual  was  at  the  pharmacy  and  had 
presented  two  fraudulent  prescriptions 
for  controlled  substances. 

Accordingly,  officers  of  the  Fort 
Lauderdale  Police  Department 
immediately  went  to  the  pharmacy.  Both 
the  owner  of  the  pharmacy  and  his  son. 
who  was  also  a  pharmacist  and  was 
working  as  a  pharmacy  clerk,  identified 


Respondent  as  the  person  who 

presented  the  prescriptions.  Respondent 
was  taken  from  the  pharmacy  to  the  Fort 
Lauderdale  Police  Headquarters,  where 
he  was  interviewed  by  a  detective 
employed  by  the  Fort  Lauderdale  Police 
Department. 

During  the  interview,  Respondent 
insisted  that  someone  else  in  the 
pharmacy  had  tried  to  present  the 
prescriptions,  and  that  the  wrong 
individual  had  been  arrested. 
Respondent  further  said  that  the 
incident  could  jeopardize  his  life  and 
career,  and  he  refused  to  reveal  his 
name  or  birth  date.  Respondent  was 
subsequently  charged  in  the  Circuit/ 
County  Court  in  Broward  County, 
Florida  with  two  counts  of  obtaining 
controlled  substances  by  fraud  in 
violation  of  state  law.  After  the  state's 
witnesses  testified,  the  court  directed  a 
verdict  of  acquittal.  The  case  was 
dismissed  because  the  information  was 
filed  incorrectly  as  to  the  charge. 

The  administrative  law  judge  further 
found  that  after  Respondent's  arrest,  his 
attorney  contacted  Oie  detective  to 
explain  that  someone  had  slipped  the 
prescriptions  under  Respondent's  front 
door,  liie  detective  asked  for  the 
address  of  the  person  named  in  the 
prescriptions  and  the  attorney 
responded  that  neither  he  nor  the 
Respondent  had  any  idea  of  the  address. 
Further,  in  a  posthearing  submission  the 
detective  stated  that  a  search  of 
Broward  County  and  Fort  Lauderdale 
records  failed  to  disclose  any  record 
regarding  a  Chris  Pulin.  Additionally, 
the  Government  offered  into  evidence 
an  affidavit  from  Dr.  Newman  stating 
that  he  did  not  issue,  nor  authorize,  the 
two  prescriptions  at  issue  and  that  the 
signatures  on  the  prescriptions  were 
forged.  Dr.  Newman  further  stated  that 
the  DEA  registration  number  appearing 
on  the  two  prescriptions  was  his 
registration  number.  Dr.  Newman  also 
said  that  he  and  Respondent  had 
worked  at  the  same  health  maintenance 
organization.  Additionally,  the 
Government  offered  other  sworn 
statements  regarding  the  Respondent  s 
conduct  and  behavior. 

At  the  administrative  hearing. 
Respondent  testified  that  he  had 
received  a  telephone  call  from  someone 
he  did  not  know  who  identified  herself 
as  a  Ms.  Schwartz.  According  to 
Respondent,  Ms.  Schwartz  asked  him  if 
he  could  examine  an  elderly  friend  of 
hers  who  had  had  a  fall  and  who  did  not 
have  any  health  insurance.  Respondent 
advised  Ms.  Schwartz  to  take  her  friend 
to  Health  America,  a  health 
maintenance  organization,  since  a  more 
thorough  examination  might  be  required. 
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Respondent  further  testified  that  a 
couple  of  days  later,  Ms.  Schwartz 
telephoned  again  and  said  that  her 
friend  had  received  medical  attention 
and  asked  if  Respondent  could  HIl  his 
prescriptions  at  a  reduced  price.  That 
same  day,  Respondent  found  an 
envelope  pushed  under  the  door  of  his 
apartment.  The  envelope  contained  the 
two  prescriptions  at  issue  and  a  note 
that  contained  the  name  Chris  Pulin  and 
his  address.  Respondent  testified  that 
Percocet  and  Halcion  would  have  been 
appropriate  medications  for  someone 
who  has  sustained  injuries  in  a  fall,  that 
the  prescriptions  did  not  appear 
unusual,  and  that  he  did  not  know  they 
were  forged.  Consequently,  Respondent 
took  the  prescriptions  to  the  pharmacy 
to  be  Tilled  and  presented  the  note 
bearing  Chris  Pulina  name  and  address 
to  the  pharmacy  clerk  along  with  the 
prescriptions. 

llie  administrative  law  judge  did  not 
fmd  the  Respondent  to  be  a  credible 
witness  and  concluded  that 
Respondent's  explanation  of  his  conduct 
could  most  charitably  be  described  as  ^ 
inherently  implausible.  The 
administrative  law  judge  recommended 
that  the  Administrator  revoke 
Respondent's  DEA  Certificate  of 
Registration.  The  Administrator  adopts 
the  recommended  ruling,  Hndings  of 
fact,  conclusions  of  law  and  decision  of 
the  administrative  law  judge  in  its 
entirely.  Respondent's  registration  is 
clearly  inconsistent  with  the  public 
interest. 

Under  21  U.S.C.  823(f)  and  824(a)(4). 
the  Administrator  has  the  authority  to 
revoke  a  registration  based  upon  a 
sufficient  showing  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  The  factors  which 
are  considered  in  determining  whether 
the  continued  registration  would  be 
inconsistent  with  the  public  interest  are: 

(1)  The  recommendation  of  the 
appropriate  state  licensing  board  or 
professional  disciplinary  authority; 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances; 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances; 

(4)  Compliance  with  appUcable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances; 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

There  is  no  requirement  that  the 
Administrator  make  findings  with 
respect  to  all  five  of  the  listed  factors. 
Instead,  the  Administrator  has  the 
discretion  to  give  each  factor  the  weight 
he  deems  appropriate,  depending  upon 


the  facts  and  circumstances  presented  in 
each  case,  in  determining  the  public 
interest.  See  Henry  J.  Schwarz.  Jr.,  M.D., 
Docket  No.  88-42,  54  FR 16422  (1989); 
England  Pharmacy.  52  FR  1674  (1987); 
•  and  Felix  Seisin.  M.D..  Docket  No.  85- 
53,  51  FR  3863  (1986). 

While  all  of  the  factors  have  been 
considered  in  this  case,  the 
Administrator  finds  that  the  fourth  and 
fifth  factors  under  21  U.S.C.  823(f)  are  of 
importance  in  evaluating  whether  the 
continued  registration  of  the  Respondent 
is  contrary  to  the  public  interest.  The 
administrative  law  judge  concluded  that 
the  Respondent  attempted  to  obtain 
controlled  substances  for  other  than  a 
legitimate  medical  purpose.  Without 
restating  all  of  the  administrative  law 
judge's  findings,  it  is  sufficient  to  state 
that  the  substantial  evidence  in  the 
record  clearly  supports  such  findings. 

Additionally,  and  significantly,  the 
Administrator  finds  that  Respondent 
refuses  to  accept  responsibility  for  his 
actions  and  does  not  even  acknowledge 
the  criminality  of  his  behavior.  Instead, 
the  Respondent  has  chosen  to 
characterize  his  actions  as  a  "mistake" 
and  attempted  to  explain  or  justify  his 
actions  by  saying  that  he  was  simply 
trying  to  assist  an  elderly  stranger.  "The 
administrative  law  judge  rejected  this 
testimony,  as  does  the  Administrator. 
The  Respondent's  version  of  the  incident 
is  simply  unworthy  of  belief. 

Although  the  state  charges  against  the 
Respondent  were  dismissed,  the 
Administrator  is  nevertheless  greatly 
concerned  about  the  conduct  which  led 
to  the  arrest.  Respondent's  conduct 
demonstrates  an  absolute  disregard  for 
Federal  and  state  law  and  nothing 
presented  during  Respondent's  case 
persuades  the  Administrator  that  the 
Respondent  is  now  willing  to  carefully 
abide  by  the  laws  and  regulations 
relating  to  controlled  substances.  Thus, 
the  Administrator  cannot  permit  the 
Respondent  to  maintain  his  DEA 
registration.  Concern  for  the  public 
interest  demands  no  less  a  remedy. 

In  his  exceptions  to  the  administrative 
law  judge's  opinion  and  recommended 
ruling,  Respondent  raised  several  points 
in  urging  that  he  be  permitted  to  retain 
his  registration.  First,  he  argued  that  the 
administrative  law  judge  erred  in  failing 
to  consider  all  of  the  factors  for 
determining  the  public  interest.  The 
Administrator  disagrees.  It  is  clear  that, 
in  determining  which  of  the  five  factors 
were  relevant,  the  administrative  law 
judge  necessarily  considered  all  of  the 
factors  in  order  to  arrive  at  her  decision 
as  to  the  relevant  factors.  The 
administrative  law  judge  clearly  acted 
properly. 


Second,  Respondent  argued  that  the 
administrative  law  judge  gave  undue 
weight  to  written  statements  introduced 
as  evidence  by  the  Government.  The 
Administrator  rejects  Respondent's 
argument.  The  statements  were  given 
limited  consideration  by  the 
administrative  law  judge.  The  affidavits 
in  question  regarded  the  Respondent's 
behavior  as  4t  was  observed  by  the 
attesting  individuals.  Such  a^idavits 
were  opinions  based  on  those 
observations,  and  they  were  treated  as 
lay  observations  by  the  administrative 
law  judge.  No  greater  weight  was  given 
to  these  statements  than  that  to  which 
they  were  entitled.  The  affidavits  were 
not  inherently  unreliable.  They  were 
taken  under  oath  by  a  police  sergeant. 
Had  that  individual  testified,  his 
testimony  concerning  the  two 
statements,  though  hearsay,  would  have 
been  admissible  and  worthy  of 
consideration. 

Third,  the  Respondent  argued  that  the 
suspension  of  his  registration  would  be 
grossly  disproportionate  to  the  alleged 
wrongdoing  and  that  if  a  penalty  is 
warranted  under  the  facts  in  this  case, 
the  Administrator  should  consider  a 
modified  registration  subjecting 
Respondent's  prescribing  practices  to 
quarterly  review.  Revocation  is  an 
acceptable  remedy  under  the  facts  in 
this  case.  Sokoloff\.  Soxbe,  501  F.2d  571 
(2d  Cir.  1974). 

After  considering  all  of  the  evidence 
in  the  record,  the  Administrator 
concludes  that  Respondent's  registration 
must  be  revoked  at  this  time.  In  keeping 
with  the  evidence  presented,  the 
Administrator  will  give  favorable 
consideration  to  a  new  application  for 
DEA  registration,  provided  that  such 
application  is  filed  not  sooner  than  one 
year  from  the  effective  date  of  this  final 
order.  Such  application  must  be 
accompanied  by  evidence  that  the 
Respondent  has  completed  continuing 
education  courses  totalling  at  least  30 
hours  of  instruction  and  has,  in  all  other 
respects,  remained  properly  licensed 
and  in  compliance  with  all  Federal,  state 
and  local  laws  and  regulations  relating 
to  controlled  substances. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  B01163257, 
be,  and  it  hereby  is,  revoked.  Any 
pending  applications  for  registration  or 
renewal  are  hereby  denied. 

This  order  is  effective  February  10. 
1901. 
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Dated:  fanuary  2. 1992.  • 
Robert  C.  Bonner, 

Administrator  of  Drug  Enforcemen 
|FR  Doc  92-463  Filed  1-8-92:  8:45  am) 
BILLING  COK  441O-0»-M 


O^PAimMENT  OF  LABOR 
Office  of  the  Secretary 


Agency  Recordkeeptng/ReportHig 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 


Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting/ recordkeeping  requirements 
that  will  affect  the  public. 

List  of  Recordkeeping/Repofting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  pubhshed.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement.  j 

"Hie  OMB  and/or  Agency     ' 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed.  '' 

Whether  small  businesses  of 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions        | 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ([202J  523-5095). 
Comments  and  questions  about  Uie 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 


UMI 


Resources  Management  Policy,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  room  3001,  Washington,  DC 
20503  ([202]  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  and  Training 
Administration 

Certification  of  Unexpended  "Reed  Act" 
Obligation  Amounts  by  State  - 
Employment  Security  Agencies 
(SESAs). 

1205-0280. 

On  occasion. 

State  or  local  governments. 

11  respondents;  33  total  hours;  1  hour 
per  response;  no  forms. 

To  identify,  account  for  and  monitor 
balances  of  obligated  "Reed  Act" 
funds  in  State  unemployment  trust 
fund  accounts.  States  with 
unexpended  balances  of  Reed  Act 
obligations  desiring  to  protect  the 
availability  of  such  must  certify  the 
amount  by  letter  to  ETA/UIS  to 
establish  a  "sub-account".  Future 
obligation/deobligation  amounts  must 
also  be  certified  in  a  similar  manner. 

Work  Application/Job  Order 
Recordkeeping. 

1205-0001. 

Recordkeeping  only. 

State  or  local  governments. 

52  recordkeepers;  416  total  hours;  8  hrs. 
per  recordkeeper. 

Request  is  only  for  retention  of 
information  on  work  applications  and 
job  orders. 

Title  29  CFR  Part  29— Labor  Standards 
for  the  Registration  of  Apprenticeship 
Programs. 

1205-0223. 

ETA  671. 

On  occasion. 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  Small 
businesses  or  organizations. 

Needed  by  employers,  apprentices,  and 
State  apprenticeship  agencies  to  set 
forth  labor  standards  to  safeguard  the 
welfare  of  apprentices  and  to  extend 
the  application  of  such  standards  by 
subscribing  policies  and  procedures 


concerning  the  registration  for  certain 
Federal  purposes  of  acceptable 
apprenticeship  programs. 

Employment  Standards  Administration 

Claims  for  Compensation  by 
Dependents  Information  Reports 
1215-0155. 

CA-5.  5b;  1031;  1074;  1085;  1093;  1615: 
1617;  1618. 

Individuals  or  households. 

1,835  total  hours. 


No. 

Mia  per 

Form 

f65pond- 

re-            Frequency 

enlB 

sponse 

CA-5... 

-     235 

70 

90 
90 

On  occasion 

CA-5b 

OnoccasKXi 

CA-1615 

120 

30 

On  occasion 

CA-1617 

600 

30 

Semi-annually. 

CA-1085 

450 

45 

On  occasion. 

CA-1031 

1.700 

15 

On  occasion 

CA-1074 

70 

60 

On  occasion. 

CA-1093 

50 

30 

On  occasion. 

CA-1618 

320 

30 

Setn-annually. 

Reports  are  claims  for  compensation  by 
survivors  due  to  the  death  of  a 
Federal  employee,  and  supplemental 
reports  concerning  dependency  status 
in  various  types  of  cases. 

Patient  Pilot  Advocate  Questionnaire — 
Physician  Interview. 

1215-0174 

OWCP54. 

One  time  basis. 

Business  or  other  for  profit;  Small 
businesses  or  organizations  800 
respondents;  528  total  hours;  .33  hr. 
per  response  OWCP  is  collecting 
medical  data  through  telephone 
interview  from  treating  physicians 
who  are  caring  for  employees  covered 
under  the  Federal  Employees' 
Compensation  Act  (FECA)  to  provide 

,  baseline  information  for  a  claimant 
advocate  pilot  program  that  will  test 
intervention  techniques  developed  to 
improve  injury  outcome  and 
encourage  return  to  work.  This  is  a 
one-time  applicaiit)n,  although  if 
successful,  it  may  be  continued. 

Signed  at  Washington.  DC  this  3rd  day  of 
)anuary,  1992. 

Doiis  Carter, 

Acting  Departmental Cleamncx  Officer. 

[FR  Doc.  92-475  Filed  1-8-92;  8:45  am) 
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Employment  and  Training 
Administration 

[TA-W-23,874] 

General  Motors  Corp^  Boc  Linden, 
Linden,  NJ;  Second  Notice  of  Negative 
Determination  on  Reconsideration 

Pursuant  to  a  U.S.  Court  of 
International  Trade  order  in  United 
Auto  Workers,  Local  595,  versus 
Secretary  of  Labor  (USCIT  90-05-00263), 
dated  December  18, 1991,  the 
Department  on  reconsideration  is 
affirming  its  initial  denial  of  eligibility  to 
apply  for  adjustment  assistance  for 
workers  at  General  Motors 
Corporation's  BOC  plant  in  Linden,  New 
lersev. 

On  September  30, 1991,  the 
Department  ais  a  result  of  a  U.S.  Court 
of  International  Trade  (USCIT)  court 
order  of  June  7, 1991,  affirmed,  on 
reconsideration,  its  original  notice  of 
negative  determination  regarding 
eligibility  to  apply  for  adjustment 
assistance  for  workers  and  former 
workers  of  General  Motors 
Corporation's  BOC  plant  in  Linden,  New 
Jersey. 

In  its  latest  submission  to  the  USCIT. 
the  union  contended  that  the 
Department  should  have  used  Ward's 
1990  Automotive  Yearbook  as  a  source 
for  Volkswagen  Golf  and  Jettas  sales 
instead  of  the  Motor  Vehicle 
Manufacturers  Association.  The  union 
also  argued  that  Canadian  imports  of 
Honda  Civics  and  Toyota  Corollas  were 
not  included  in  the  Department's 
analysis.  Finally,  the  union  stated  that 
the  Department  should  have  used  the 
Automotive  News  to  separate  out 
Subaru  wagon  sales  from  Subaru 
hatchbacks  and  sedans. 

After  having  further  reviewed  and 
obtained  further  data  regarding  the 
subject  vehicle  sales  which  the  union 
claimed  were  not  included  in  the 
Department's  analysis,  the  Department 
is  revising  its  analysis  to  include  the 
new  information.  "The  Department's 
revised  analysis  includes  sales  data 
from  Ward's  1990  Automotive  Yearbook 
for  Volkswagen  Golfs  and  Jettas.  The 
Toyota.  Also,  the  Department  obtained 
other  data  that  separated  the  sales  for 
Subaru  wagons  from  Subaru  hatchbacks 
and  sedans.  The  Department  also 
surveyed  the  Ford  Motor  Company  for 
its  imports  of  passenger  cars  from 
Canada  and  Mexico  in  1988, 1989  and 
1990. 

The  revised  sales  data  show  that  the 
sale  of  imports  decreased  twice  as  much 
as  the  subject  models  and  twice  as  much 
as  the  sale  of  other  domestic.  The 
revised  sales  data  show  thsft  the  subject 


models  decreased  by  54,295  units;  other 
domestics  decreased  by  48,108  units 
while  imports  decreased  by  119,788 
units.  : 

The  Department's  revised  analysis 
found,  as  before,  that  both  the  subject 
models  (Chevrolet  Beretta  and  Corsica 
passenger  cars)  and  the  imports  lost 
market  share,  while  the  other  domestic 
segment  gained  marketshare.  The 
revised  sales  data  show  that  the  subject 
models  decreased  their  market  share  by 
0.8  percent  and  imports  decreased  their 
market  share  by  1.1  percent.  Other 
domestic  units;  however,  increased  their 
market  share  by  1.9  percent.  Therefore, 
the  Department's  conclusion  is  the  same 
as  before,  namely,  that  imports  did  not 
contribute  importantly  to  the 
unemployment  or  underemployment  of 
workers  at  the  subject  plant. 

Qonclusion 

After  reconsideration,  I  affum  the 
original  notice  of  negative  determination 
of  eligibility  to  apply  for  adjustment 
assistance  to  workers  and  former 
workers  of  General  Motors 
Corporation's  BOC  plant  in  Linden,  New 
Jersey. 

Signed  at  Washington.  DC,  this  January  1, 
1992. 
Robert  O.  Deslongchamps, 

Director,  Office  of  Legislation  and  Actuarial 
Services.  Unemployment  Insurance  Service. 
(PR  Doc.  92-477  Filed  1-8-92;  8:45  am) 
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Determinations  Regarding  Eligit>llity 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
December  1991. 

In  order  for  an  affirmative     ^ 
determination  to  be  made  and'a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 


separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Detenrnnations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-26,4e6;  Johnson  &  Johnson 

Consumer  Products,  Inc.,  New 

Brunswick,  NJ 
TA-W-26.355;  Crown  Cork  &  Seal  Co.. 

Inc.,  Crown  Beverage  Packaging, 

Inc.,  Edison,  NJ 
TA-W-26,526;  Spokane  Lumber  Co., 

Tonasket,  WA 
TA-W-26,504;  Carbonaire,  Inc.. 

Palmerton,  PA 
TA-W-26,424;  Brown  &  Sharpe 

Manufacturing  Co.,  Measuring 

Systems  Div..  North  Kingstown,  RI 
TA-W-26.424A;  Brown  &  Sharpe 

Manufacturing  Co.,  Prescision 

Measuring  Div.,  North  Kingstown, 

RI 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. ' 
TA-W-28.479;  Bayeux  Fabrics,  Inc., 
Lincoln  Park,  NJ 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-26,555;  Terex  Corp..  Hudson.  OH 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,599;  General  Safety  Corp.. 
Plan  #8,  Mt.  Clemens.  MI 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  dunng  the 
relevant  period  as  required  for 
certification. 

TA-W-26.535;  Exploration  Employment, 
Inc..  Livingston.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.544;  Northern  Processors,  Inc.. 
Traverse  City.  MI 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,488;  Golden  City  Trailers,  Inc.. 
Williston,  ND 

U.S.  imports  of  oil  and  gas  field 
machinery  is  negligible. 
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TA-W-26.513;  GE  Astro  Space  Div.. 
Princeton.  NJ 

U.S.  imports  of  communication 
satellites  were  negligible. 
TA-W-26.454:  Copperweld  Steel  Co.. 
Inc.,  Warren,  c3h 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm.  ■* 

TA-W-28.522;  Mitel.  Inc..  Boca  Raton. 
FL 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,266;  Dunlop  Tire  Corp.. 
Huntsville,  AL 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met. 
Significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
totally  or  partially  separated  as  required 
for  certification.  | 

TA-W-28,149;  Cony  Hiebert  Co 
Corry,  PA 

U.S.  imports  of  metal  office  furniture 
declined  in  the  relevant  time  period. 
TA-W-26,494;  Teledyne  Adams.  Union. 
NJ 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affinnative  Detenninations 

TA-W-26,469;  Pilgrim  SportsWear. 
Summit  Hill.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  7, 
1990. 

TA-W-26,452;  Brockton  Sole  &  Plastic 
■  Inc.,  Brockton,  MA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1. 
1991. 

TA-W-26,470;  Pittsburgh  Cut  Flower 
Co.,  Gibsonia,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  9, 
1990. 

TA-W-26,462;  GE  Aerospace— GESD. 
Gibbsboro,  N] 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  7. 
1990. 

TA-W-26,472;  Tri-Teck  Controls. 
Midland.  TX  -  j 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  2, 1990  and  before  July  31. 
1991. 

TA-W-28,517:  Harkins  &  Co.,  Alice.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1. 
1991. 


TA-W-26.500;  Anadrill  Schlumberger, 
Scott.  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1991. 

TA-W-26.501;  Parker  Hannifin  Corp.. 
Atlas  Cylinder  Div.,  Eugene.  OR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
14. 1990. 

TA-W-26,497:  Western  Atlas 
International/Atlas  Wireline 
Service.  Magnolia.  AR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1991  and  before  December  1. 1991. 

TA-W-26,474:  Aero-Motive,  Kalamazoo, 
MI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
28. 1990. 

TA-W-26,435;  M.  Liman  Co., 
Minneapolis.  MN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  4. 1990. 

TA-W-26.436;  M.  Liman  Co..  Onamia, 

MN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  4. 1990. 

TA-W-26,437;  M.  Liman  Co.,  Lake  City. 

MN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  4. 1990. 

TA-W-28,524;  Power  Tongs.  Inc.. 
Farmington.  NM 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1991. 

TA-W-26,503;  Bigard  Drillers,  Inc..  Mt. 
Pleasant,  MI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
4.1991. 

TA-W-26,486;  Encore  Shoe  Corp.,  Chase 
City.  VA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
17. 1990. 

TA-W-26.247:  Kamei  USA,  Inc..  North 
Haven,  CT 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  13. 
1990. 

TA-W-26,499;  Akerman.  Inc.. 
Waukesha.  WI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
11. 1990. 

TA-W-26.407;  G-III  Leather  Fashion. 
New  York,  NY 


A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  30, 1990. 

TA-W-2P,519;  Leaf,  Inc..  Chicago.  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
18,1990. 

TA-W-26.321;  Bentley  Industries,  Inc.. 
Evans  City,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  5. 1990. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December. 
1991.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  January  2, 1992. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  92-480  Filed  l-»-92;  8:45  am] 

BtLUNG  CODE  4510-3a-M 


[TA-W-26,446] 

Stroehmann  Bakeries,  Inc., 
Williamsport,  PA.;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  December  30. 
1991,  Local  #  8  of  the  Bakery. 
Confectionery  and  Tobacco  Workers 
Union  (BC&'H  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  December  6, 
1991  and  published  in  the  Federal 
Register  on  December  27, 1991  (56  FR 
67104). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

Investigation  findings  show  that  the 
workers  produce  bakery  products — 
snack  cakes,  sweet  goods  and  donuts. 

The  union  states  that  the  predominant 
portion  of  its  bakery  products,  including 
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fruit  cake  production,  was  transferred  to 
Canada.  Also,  the  application  confuses 
the  U.S.  import  ratio  to  domestic 
production  with  the  subject  firm's 
domestic  market  share. 

The  Department's  denial  was  based 
on  the  fact  that  the  increased  import 
criterion  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  Investigation  findings  show  that 
U.S.  imports  of  bakery  products  were 
negligible  in  1990  compared  to  1989.  The 
ratio  of  imports  to  total  domestic 
production  was  less  than  two  percent  in 
1990  compared  to  1989.  This  ratio  has 
nothing  to  do  with  the  subject  firm's 
domestic  market  share. 

The  findings  show  that  the 
predominate  share  of  business  was  for 
the  export  miarket  (Canadian]  and  that 
none  of  the  exported  baker  production  is 
imported.  The  findings  show  that  all 
fruit  cake  production  was  transferred  to 
Canada  in  1989 — a  period  outside  the 
scope  of  the  workers'  petition.  The 
findings  also  show  that  the  production 
of  snack  cakes  was  transferred  to 
Canada  and  sweet  goods  to  another 
domestic  facility  by  December  1991.  The 
loss  of  export  production  and  the  loss  of 
production  to  another  domestic  facility 
would  not  form  a  basis,  in  themselves, 
for  a  worker  group  certification.  Also, 
the  findings  show  that  the  production  of 
dontlts  at  Williamsport  will  cease  in 
mid-1992.  ^ 

The  union  may  wish  to  file  a  new 
petition,  if  within  the  next  year  the 
Canadian  affiliate  exports  bakery 
products  into  the  U.S. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  2nd  day  of 
January  1992. 

Barbara  Ann  Fanner, 

Director,  Office  of  Program  Management. 
Unemployment  Insurance  Service. 
(FR  Doc.  92-479  Filed  1-8-92;  8:45  am] 
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[TA-W-26,369] 

Teiedyne  Wisconsin  Motor  West  Allis, 
Wl;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  December  27, 
1991,  Local  283  of  the  United  Auto 
Workers  (UAW)  requested 


administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  November  27, 1991  and  published  in 
the  Federal  Register  on  December  20, 
1991  (56  FR  66086]. 

Pursuant  to  29  CFR  90.18(c] 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2]  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3]  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

Investigation  findings  show  that  the 
workers  produce  component  parts  for 
air-cooled  engines. 

The  union  claims  that  the  workers 
were  certified  earlier  for  trade 
adjustment  assistance  and  should  be    • 
certified  again  since  their  situation  has 
not  changed. 

Investigation  findings  show  that  the 
workers  were  certified  ear!  ier  under 
petition  TA-W-23,244.  Tha^.  certification 
was  based  on  the  company  s  internal 
imports  of  complete  air-coo  ed  engines. 
The  plant  has  not  produced  complete 
engines  since  April  1990  wh  jn  all  engine 
production  was  transferred  to  an 
existing  company  facility  it  Tennessee. 

The  Department's  denial  was  based 
on  the  fact  that  the  increased  import 
criterion  as  well  as  the  "contributed 
importantly"  test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  Investigation  findings  show  that 
there  were  no  company  imports  of  air- 
cooled  engine  component  parts.  The 
findings  also  show  that  production  of 
component  parts  at  West  Allis  is 
integrated  into  the  production  at  other 
Teiedyne  facilities.  Consequently, 
workers  at  West  Allis  may  be  certified  if 
their  separation  was  caused  importantly 
by  a  reduced  demand  for  their 
production  from  corporately-affiliated 
production  facilities  whose  workers 
independently  meet  the  statutory 
criteria  for  certification.  These 
conditions  have  not  been  met  for 
workers  producing  air-cooled  engine 
parts  at  West  Allis. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 


Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  1st  day  of 
January  1992. 
Robert  O.  DeSlongchampt, 

Director.  Office  of  Legislation  &  Actuarial 
Services,  Unemployment  Insurance  Service. 
[FR  Doc.  92-476  Filed  1-8-82:  8:45  am) 
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Revised  Schedule  and  Remuneration 
for  the  UCX  Program 

Under  section  8521(a)(2)  of  title  5  of 
the  United  States  Code,  the  Secretary  of 
Labor  is  required  to  issue  from  time  to 
time  a  Schedule  of  Remuneration 
specifying  the  pay  and  allowances  for 
each  pay  grade  of  members  of  the 
military  services.  The  schedules  are 
used  to  calculate  the  base  period  wages 
and  benefits  payable  under  the  program 
of  Unemployment  Compensation  for  Ex- 
servicemembers  (UCX  Program]. 

The  revised  schedule  published  with 
this  Notice  reflects  increases  in  military 
pay  and  allowances  which  were 
effective  in  January  1992. 

Accordingly,  the  following  new 
Schedule  of  Remuneration,  issued 
pursuant  to  5  U.S.C.  8521(a)(2]  and  20 
CFR  614.12,  applies  to  "First  Claifns"  for 
UCX  which  are  effective  beginning  with 
the  first  day  of  the  first  week  which 
begins  after  April  4, 1992. 


Pay  grade 

MontMy 
rate 

O-10 

0-9 

0-.8                                    .- 

$10,157 
9.169 
B,437 

0-7        

7.597 

0-€ „ .'■ 

0-5 :.._ _- 

o^                        _ _„... 

6.435 
5,432 

4.462 

0-3 

3.593 

0-2 - 

0-1 - 

(2)  Comrmsswned  Oficers  With  Ovaf  4 
Years  Active   Duty  As   An   Enhs.ed 
Memtter  Or  Warrant  Officer 
0-3E                             

2.875 
2,144 

4.103 

0-2E              .  •    

3.432 

0-1E              

2.B27 

(3)  Warrant  Officare: 
W-4                      

4.056 

W-3                     

3.429 

W-2 _ 

W-1               

2.953 
2.461 

(4)  Enlisted  Peraonnei: 

E-9 - 

E^                       _„        .„_„ 

3,707 
3.150 

£-7 

2.731 

E-e       .-. 

2,355 

E-5  _            

2,007 

E-4 _          

1,679 

E-3               , 

1.476 

E-2 • 

E-1 - 

1.354 
1,191 
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The  pubUcation  of  this  new  Schedule 
of  Remuneration  does  not  revoke  any 
prior  schedule  or  change  the  period  of 
time  any  prior  schedule  was  in  effect. 

Signed  at  Washington.  DC.  on  [enuarv  2, 
1992. 
Rotierts  T.  |ones, 

Assistont  Secretary  of/.abcr. 

|FR  Doc.  ga-l'S  Filed  1-8-92  8  45 1 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 


Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the  . 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-436).  as  amended  notice  is  hereby 
given  that  a  meeting  of  the  Challenge/ 
Advancement  Advisory  Panel 
(Adyancement  Expansion  Arts  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  Januarj'  2&-29. 1992  from  9 
a  m.-5  p.m.  in  room  730  at  the  Nancy 
Hank?  Center.  1100  Pennsylvania 
Avenue  i\W..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  January  28,  from  9  a.m.- 
9:30  a.m.  The  topic  will  be  introductory 
remarks. 

The  remaining  portions  of  this  meeting 
on  January  28  from  9:30  a.m.-5  p.m.  and 
January  29  from  9  a.m.-5  p.m.  are  for  the 
purpose  of  application  review  on 
apphcations  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  {9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  arp  open  to  the  public,  and  may 
bepernu:'Hd  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in  j 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  car)  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 


Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  January  3, 1992. 

Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 

[FR  Doc  92^69  Filed  1-8-92;  8:45  am) 
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Panel;  Media  Arts  Advisory 

Pursuant  to  section  10(a|(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Media  Arts  Advisory  Panel  (Film/Video 
Production  Prescreening  -wZ  Section))  to 
the  National  Council  on  the  Arts  will  be 
held  on  January  21-22. 1992  from  9  a.m.- 
6:39  p.m.  and  January  23  from  9  a.m.-6 
p.m.  in  room  716  of  the  Nancy  Harks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991,  these  sessions  vvill 
be  closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  January  3, 1992. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  A  rts. 

[FR  Doc  92-468  Filed  1-8-92;  8:45  amj 
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NATIONAL  SCIENCE  FOUNDATION 

DOE/NSF  Nuclear  Science  Advisory 
Committee;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  DOE/NSF  Nuclear  Science 
Advisory  Committee. 

Date  and  Time:  February  7, 1992  from  8:30 
a.m.  to  5  p.m. 


Place:  NSF  Conference  and  Training 
Center,  National  Science  Foundation,  1110 
Vermont  Avenue,  NW.,  room  500-A, 
Washington.  DC  20550. 

Type  of  Meeting;  Open. 

Contact  Person:  John  W.  Lightbody, 
Program  Director  for  Nuclear  Physics, 
National  Science  Foundation.  Washington. 
DC  20550,  (202)  357-7993. 

Minutes:  May  be  obtained  from  contact 
person. 

Purpose  of  meeting:  To  advise  the  National 
Science  Foundation  and  the  Department  of 
Energy  on  scientific  priorities  within  the  field 
of  basic  nuclear  science  research. 

Agenda: 

•  Discussion  of  FY  1993  Budget — Agency 
Representatives. 

•  Interim  Discussion  of  Charge  on  Budget 
Priorities. 

•  Nuclear  Data  Subcommittee  Report. 

•  Discussion  of  Actions  on  Separated 
Stable  Isotope  Availability. 

•  Public  Comment. 

Dated:  January  6, 1992. 
M.  Rebecca  Winklei, 
Committee  Management  Officer. 
|FR  Doc.  92-522  Filed  l-»-92,  8:45  am) 
BIUJM6  CODE  7$$$-01-M 


Advisory  Panel  for  Engineering 
Centers  Division;  Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  the  project  and  provide  advice 
and  recommendations.  Because  the 
project  being  reviewed  includes 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  inform.ation 
concerning  individuals  associated  with 
proposals,  the  meeting  is  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of'5  U.S.C. 
552b(c),  The  Government  in  the 
Sunshine  Act. 

Name:  Advisory  Panel  for  Engineering 
Centers  Division. 

Date;  February  5-6, 1992. 

Time:  8:30  a.m. — 5  p.m. 

Place:  Mississippi  State  University 
Mississippi  State,  Mississippi  39762. 

Type  of  Meeting;  Closed. 

Agenda;  Site  visit  to  review  and  evaluate 
the  Engineering  Research  Center  for 
Computational  Field  Simulation. 

Contact:  Dr.  Frederick  Betz.  Program 
Director,  Engineering  Centers  Division, 
National  Science  Foundation,  room  1121, 
Washington,  D.C.  20550.  Telephone:  202-357- 
9707. 
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Dated:  January  B,  1992. 
M.  Reiwcca  Winkler, 

Committee  Management  Officer. 
|FR  Doc.  92-520  Filed  l-a-92;  8:45  am| 
MJJNO  CODE  7SSS.«t-M 

Federal  Network  Council  Advisory 
Committee;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Federal  Network  Council  Advisory 
Committee. 

Date  and  Time:  January  29. 1992;  9  a.m.  to  4 
p.m. 

Place:  Room  540,  National  Science 
Foundation,  1800  G  Street,  NW.,  Washington. 
DC. 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Lynn  Behnke, 
Executive  Assistant,  Federal  Networking 
Council,  4001  N.  Fairfax  Drive,  suite  200, 
Arlington.  VA  22203-1614.  Telephone:  (703) 
522-6410. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  the  Federal 
Networking  Council  (FNC)  with  technical, 
tactical,  and  strategic  advice  concerning 
policies  and  issues  raised  in  the 
implementation  and  deployment  of  the 
National  Research  and  Education  Network 
(NREN). 

Agenda:  FNC  Working  Group  updates, 
discussion  of  network  usage  rules,  discussion 
of  intellectual  property  rights  and  liability 
issues,  briefing  on  legislation  progress, 
update  of  plans  for  achieving  operational 
coordination  among  FNC  members,  and  on 
overview  of  projects  concerning  nelwoiking 
in  education. 

Dated:  January  6, 1992. 
M.  Rebecca  Winkler,  g 
Committee  Management  Officer. 
[FR  Doc.  91-521  Filed  1-8-91: 8:45  am| 

BHUNQ  CODE  7SSS-01-M 

NUCI.EAR  REGUUkTORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordlceeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 


information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  -. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  parts  50  and  52— 
Training  and  Qualification  of  Nuclear 
Power  Plant  Personnel. 

3.  The  form  number  if  applicable:  NA. 

4.  How  often  the  collection  is 
required:  Continuing  maintenance  of 
training  program  records  and  job 
performance  qualification  records  for 
the  duration  of  employment. 

5.  Who  will  be  required  or  asked  to 
report:  Power  reactor  applicants  and 
licensees. 

6.  An  estimate  of  the  number  of 
responses:  85. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirements  or  request:  66,300  hours 
(780  hours  per  applicant/licensee). 

8.  An  indication  of  whether  Section 
3504(h),  Public  Law  96-511  applies: 
Applicable. 

9.  Abstract:  10  CFR  50.120,  and 
conforming  amendments  to  10  CFR  part 
52  require  each  applicant  for  and  each 
holder  of  a  license  to  operate  a  nuclear 
power  plant  to  establish,  implement,  and 
maintain  a  training  program  for  nuclear 
power  plant  personnel  that  provides 
qualified  personnel  to  operate  and 
maintain  the  facility  in  a  safe  manner  in 
all  modes  of  operation. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019.  (3150^ 
0011  and  3150-0150).  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  officer  is  Brenda 
]o  Shelton,  (301)  492-6132. 

Dated  at  Bethesda,  Maryland,  this  31st  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfoid. 

Designated  Senior  Official  for  Information 
Resourcei  Management 
[FR  Doc.  92-510  Filed  1-8-92: 8:45  am] 
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[Oodtet  No.  50-341] 

DetroH  Edison  Co^  Considerstlon  of 
Issuance  of  Amendment  to  FacHity 
Operating  License,  Proposed  No 
Significant  Hazards  Considerstlon 
Determination,  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43  issued  to  Detroit  Edison  Company 
(the  licensee)  for  operation  of  the  Fermi- 
2  facility  located  in  Monroe  County, 
Michigan. 

The  proposed  amendment  would 
reconcile  the  Technical  Specification 
(TS)  required  actions  for  the  Emergency 
Equipment  Cooling  Water  (EECW)  and 
Emergency  Equipment  Service  Water 
(EESW)  systems  and  the  TS  required 
actions  for  certain  systems  which 
receive  EECW/EESW  cooling. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determinatfon  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safely.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  does  not  create  any 
new  initiating  mechanisms  or  affect  any 
postulated  initiating  mechanisms  for 
evaluated  accidents.  The  proposed 
change  provides  action  requirements 
that  address  the  impact  of  EECW 
cooling  on  certain  systems  which 
receive  EECW  cooling.  These  action 
requirements  assure  that  su^icient 
equipment  remains  available  to  safely 
shutdown  the  plant  as  currently 
evaluated  in  the  (Updated  Final  Safety 
Analysis  Report)  USFAR.  The  USFAR 
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evaluation  of  ECCS  performance  shows 
that  equipment  supported  by  a  single 
EECW  subsystem  can  meet  the 
acceptance  criteria  of  (10  CFR  50.46). 
Therefore,  the  proposed  change  does  not 
represent  a  significant  increase  in  the 
probability  or  consequences  of  si 
previously  evaluated  accident.    | 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
proposed  change  does  not  result  in  any 
modiHcations  to  the  plant  design  or 
manner  of  system  operation  and  no 
safety-related  equipment  or  function 
will  be  altered.  As  stated  in  (1)  above, 
sufficient  equipment  wiil  be  maintained 
and  will  be  available  to  initiate  safe 
shutdown  of  the  plant.  The  requested 
changes  do  not  create  any  new  accident 
mode. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  As  stated  in  (1)  above, 
the  proposed  action  requirements  assure 
that  sufficient  equipment  is  available  to 
safely  shutdown  the  plant.  The  proposed 
change  may  also  promote  safe  plant 
operation  by  giving  a  reasonable  out-of- 
service  time  for  corrective  and 
preventive  maintenance  and  testing 
activities  on  the  EECV;  and  EESW 
systems  without  requiring  unnecessary 
reactor  shoitdowns.  i 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three  , 
standards  of  10  CFR  50.92(c)  are  I 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no  | 
significant  hazards  consideration!. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  ffnal 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a  I 
hearing.  ' 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Senices, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda,  Maryland; 
from  7:30  a  jn.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
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petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  10, 1992,  the  licensee  may 
ffle  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings'*  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Monroe  County  Public  Library  System, 
3700  South  Custer  Road,  Monroe, 
Michigan  48161.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
.  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and,, 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  hks  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 


scheduled  in  the  proceeding,  a  petitioner 
shall  nie  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  speciHc  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  peimitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to' 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  ffnal 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  flnal  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  3D-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
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license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
fmal  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  deUvered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325- 
6000  (in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Ledyard  B.  Marsh:  Petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuplear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  John  Flynn,  Esq., 
Senior  Attorney,  Detroit  Edison 
Company,  2000  Second  Avenue,  Detroit, 
Michigan  48226. 

Noiitimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  5, 1991,  as 
supplemented  December  30, 1991,  which 
is  available  for  pubUc  inspection  at  the 
Commission's  Piiblic  Document  Room, 
the  Gebnan  Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Monroe  County  Public  Library  System, 
3700  South  Custer  Road.  Monroe,  - 
Michigan  48161. 


Dated  at  Rockville,  Maryland,  this  2d  day 
of  January  1992. 

For  the  Nuclear  Regulatory  Commission. 
John  Stang, 

Project  Manager,  Project  Directorate  111-3, 
Division  of  Reactor  Projects  III/ IV /V,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-509  Filed  l-«-91: 8:45  am] 
BIUJNQ  CODE  7SWMIMI 


Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  speciHc 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  Ucenses. 

The  draft  guide,  temporarily  identified 
by  its  task  number,  DG-6008  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Planned  Special 
Exposures"  and  is  intended  for  Division 
8,  "Occupational  Health."  This  guide  is 
being  developed  to  provide  guidance  on 
the  conditions,  prerequisites,  and 
requirements  for  monitoring  and 
reporting  for  planned  special  exposures 
to  radiation  that  are  allowed  by  the 
revision  to  10  CFR  part  20,  "Standards 
for  Protection  Against  Radiation." 

This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
offician  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Regulatory  PubUcations  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington. 
DC.  Comments  will  be  most  helpful  if 
received  by  March  6, 1992. 

Although  a  time  limit  is  given  for 
comments  on  this  draft,  comments  and 
suggestions  in  connection  with  items  for 
inclusion  in  guides  currently  being 
developed  or  improvements  in  all 
pubUshed  guides  are  encouraged  at  any 
time. 


Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  Ust  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(S  U.S.C.  552(a)] 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Commission. 
BiU  M.  Monis. 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 

[FR  Doc.  92-511  Filed  1-8-92: 8:45  am] 
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Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
appUcations  for  permits  and  Ucenses. 

This  draft  guide,  temporarily 
identified  by  its  task  number.  DG-0002, 
is  a  proposed  appendix  X,  "Guidance  on 
Complying  with  New  Part  20 
Requirements,"  to  Regulatory  Guide 
10.8,  "Guide  for  the  Preparation  of 
Applications  for  Medical  Use 
Programs."  This  proposed  appendix 
discusses  the  major  differences 
introduced  by  the  revision  to  10  CFR 
part  20,  "Standards  for  Protection 
Against  Radiation,"  that  modify  the 
guidance  provided  in  Regulatory  Guide 
10.8  for  the  conduct  of  medical  use 
programs. 

TUs  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  a  regulatory  position  in 
this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  sohcited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
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Written  comments  may  be  submitted  to 
the  Regulatory  Publications  francfa, 
Division  of  Freedom  of  information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Re^latory 
Commission,  Washington.  t)C  20555. 
Copies  of  comments  receivRd  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC  Comments  will  be  most  helpful  if 
received  by  March  8, 1992. 

Although  8  time  limit  is  given  for 
comments  en  this  draft,  comments  and 
suggestions  in  connection  with  (11  items 
for  inclusion  in  guides  currently  being 
developed  or  (2)  improvemeRts  in  all 
published  guides  are  encouraged  at  any 
time. 

Regulatory  gui<!es  are  avaiiable  for 
inspection  at  the  Commission's  Public 
Document  Room.  21iO  L  S'retS  NW.. 
Washington,  DC.  Raque5f<!  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  pJacement  on  an 
automatic  distribution  list  fur  single 
copies  of  future  draft  guioes  n  speciHc 
divisions  should  be  rrade  in  writing  to 
the  U.S.  Nuclear  Rpgulstory 
Commission,  Washington.  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Station.  Telephone  requests 
caimot  be  accommodated.  Regulatory 
guides  are  not  copyrigbied,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.  552(a}) 

Dated  at  Rockville.  Maryland,  this  304  day 
of  December  1991. 

Far  the  Nuclear  Ru'gaLifory  Comminsion. 
BUI  M.  Morris, 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  92-512  Filed  1-S-S2;  8:45  an 
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[Docket  Nos.  50>S2»-OLA-3  at  aL] 
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Arizona  Public  Service  Co., 
Prehearing  Conference  and  Order 
Sciieduilns  Filing  of  Pieadlrtge  I 

Before  Administrative  Judges;  Robert  M. 
Lazo,  Chairman.  Jerry  R.  Kline.  Peter  S.  Lam; 
In  the  Matt«?r  of:  Arizona  Public  Service  Co., 
et  al.  (Palo  V^jrde  Noclear  Generating  Station, 
Units  1, 2  and  3) 


529-OLA- 


[Dodcet  NO*.  SC-528-OLA-3, 50-52 
3, 50-530-OLA-3;  ASLBP  No.  92-«54-01- 
OIJk-3;  (AutomaUc  Closura  Interloeit  for 
ShutdoMi  Coottig  Vaivae)! 

January  2, 1992. 

I. 

Petitioners  for  Leave  to  intervene, 
Allan  L.  Mitchell  and  Linda  E.  Mitchell, 
or  their  respective  counsel;  counsel  for 
Licensees,  Arizona  Public  Service 
Company  et  ah,  and  counsel  for  the 


NRC  Staff  are  dnvcted  to  attend  a 
prehearing  conference  on  March  24, 1982 
beginning  at  9'.30  a.m.  at:  Courtroom  No. 
5,  Sixth  Floor,  United  States  District 
Courthouse,  230  North  First  Avenue, 
Phoenix,  Arizona  85025. 

The  prehearing  conference  will 
continue,  to  the  extent  necessary,  on 
March  25, 1992. 

The  purpose  of  the  prehearing 
conference  is  to  hear  oral  arguments  on 
amended  and  supplemental  petitions  for 
leave  to  intervene  and  answers  thereto. 
Among  matters  to  be  considered  by  the 
Atomic  Safety  and  Licensing  Board  at 
the  conference  are  those  necessary  to 
m.ake  a  determination  as  to  the  parties, 
if  any,  to  the  proceeding  and  to  identify 
key  issues,  if  any,  in  the  proceeding. 

n. 

Pleadings  shall  be  filed  in  accordance 
with  the  following  schedule: 

Pursuant  to  the  pro\'ision8  of  10  CFR 
2.714[b),  petitioners,  who  have  f?led  a 
request  for  a  hearing  and  a  request  for 
leave  to  intervene,  shall  Hie  no  later 
than  January  27, 1992  a  Supplemental 
Petition  which  must  include  a  list  of  the 
contentions  which  petitioners  seek  to 
have  litigated  in  the  hearing  and  which 
satisfy  the  requirements  of  paragraph 
(b)(2)  of  S  2.714  of  the  Commission's 
Rules  of  F*ractice. 

An  answer  addressing  the 
admissibility  of  each  contention  set 
forth  in  a  Supplemental  Petition  shall  be 
filed  by  Licensees  no  later  than 
February  14, 1992,  and  by  the  NRC  Staff 
no  later  than  March  2, 1992. 

The  pleadings  are  to  be  in  the  hands 
of  the  Licensing  Board  and  other  parties 
on  the  due  date. 

1  he  prehearing  conference  is  open  to 
the  public. 

It  i$  so  Ordered. 

Issued  at  Bethesda.  MarySand.  this  2Rd  day 
of  January  1992. 

For  the  Atomic  Safety  and  Licensing  Board. 
Robert  M.  Lazo, 

Chairman.  Adwinistrative  Judge. 
[FR  Doc.  92-412  Filed  1-8-92;  3:45  am] 
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(Oocfcet  No.  50-3171 

Baltimore  Gas  A  Electric  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Ucense,  Propoeed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  Liceitse  No.  DPR- 
53,  issued  to  Baltimore  Gas  &  Electric 


Company  (the  licensee),  for  operation  of 
the  Calvert  Cliffs  Nuclear  Power  Plant 
Unit  No.  1  located  in  Calvert  County, 
Maryland. 

The  pn^Msed  amendment  would 
revise  Technical  Specification  (TS} 
4.5.1.a.2,  Safety  Injection  Tanks 
Surveillance  Requirements,  to  exempt 
Safety  Injection  Tank  (SIT]  Isolation 
Vahie  MOV-644  from  the  requirement  to 
verify  that  it  is  in  the  open  position. 

Specifically,  the  licensee  indicates ' 
that  compliance  with  TS  4.5.1.a.2  for 
value  MOV-644  would  require  entry  into' 
containment  every  12  hours  during 
operation  which  results  in  unnecessary 
radiation  exposure  with  no 
corresponding  safety  benefit. 

The  licensee  further  indicates  that  the 
need  for  this  change  could  not  have 
been  foreseen:  MOV-644  was  closed  to 
permit  repairs  to  a  leaking  check  value 
during  an  unplanned  shutdown  on 
December  22, 1991.  Upon  completion  of 
the  repairs,  MOV-644  failed  to  reopen. 
Eventually,  the  licensee  succeeded  in 
opening  the  value.  Failure  of  the  value  to 
reopen  is  attributed  to  a  bent  value 
stem.  The  licensee  has  welded  MOV- 
644  in  the  open  position  until  the  spring 
1992  refueling  outage  during  which 
repairs  or  replacement  will  be 
performed.  In  the  interim,  the  licensee  is 
proposing  to  amend  TS  4.5.1.a.2  io 
exempt  MOV-644  from  the  surveillance 
requirement. 

The  remo'e  position  indication  for 
MOV-644  has  been  disabled  as  the 
result  of  a  temporary  modification. 
Therefore,  the  licensee  proposes  to 
eliminate,  for  MOV-644  only,  the  TS 
4.5.1.8.2  surveillance  requirement. 
Weld'ng  of  the  value  stem  to  the  value 
yoke  maintains  value  MOV-644  in  the 
open  position,  therefore  eliminating  the 
need  to  comply  with  the  TS  4.5.1.a.2 
surveillance  requirement.  This  TS 
change  would  be  effective  until  the  end 
of  the  spring  1992  i^fueling  outage. 

The  licensee  states  that  exigent 
circumstances  pursuant  to  10  CFR  50.91 
exist  with  respect  to  the  need  for 
cocsideration  of  the  proposed 
amendment.  The  need  for  this  change 
could  not  have  been  foreseen  in  that  it 
resulted  from  corrective  maintenance 
activities  being  performed  during  an 
unplanned  outage  to  repair  a  leaking 
check  value.  Application  for  an 
amendment  was  made  as  soon  as 
possible  following  the  determination  of 
the  appropriate  course  of  action.  The 
current  TSs  require  personnel  to  enter 
the  containment  during  power  (Mode  1) 
operation  every  12  hours  to  verify  that 
MOV-644  is  in  the  open  position  even 
though  it  is  welded  open.  This  results  in 
unnecessary  radiation  exposure  with  no 
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corresponding  safety  benefit,  which  is 
inconsistent  with  (he  objectives  of 
maintaining  occupation  radiation 
exposures  to  as  low  as  reasonably 
achievable  (ALARA).  On  this  basis,  the 
staff  finds  that  a  condition  of  exigency 
exists  and  is  providing  a  notice  period  of 
15  days  in  this  notice  for  the  receipt  of 
comments. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  proposed  change  has  been 
evaluated  against  the  standards  in  10 
CFR  50.92  and  has  been  determined  to 
not  involve  a  significant  hazards 
consideration,  in  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment: 

1.  Would  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Hie  open  or  closed  position  of  Safety 
Injection  Task  isolation  values  are  not 
considered  an  initiator  for  any  accidents 
previously  evaluated.  Therefore,  the 
probability  of  previously  evaluated 
accidents  would  not  be  increased  by  the 
requested  change. 

Previously  evaluated  accident 
analyses  assunie  that  Safety  Injection 
Tank  isolation  values  are  open.  The 
requested  change  eliminates  the 
veriHcation  of  that  condition  for  one 
value  but  the  value  has  been  welded  in 
the  open  position.  Therefore,  it  has  been 
assured  that  the  value  will  function  as 
required  during  any  previously  analyzed 
accident  and  that  there  will  be  no 
increase  in  consequences  due  to  the 
requested  change. 

Therefore,  this  change  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Would  not  create  the  possibility  of 
a  new  or  different  type  of  accident  from 
any  accident  previously  evaluated. 

Welding  the  valve  yoke  stem  to  the 
valve  yoke  on  MOV-644  ensures  that  the 


valve  will  remain  open  during  Modes  1. 
2  and  3,  thus  eliminating  the  need  for 
periodic  verification  of  valve  position  in 
those  Modes.  The  only  new  or  different 
type  of  accident  that  could  be  created 
by  failing  to  verify  the  isolation  valve 
position  would  be  the  unknown  closure 
of  the  valve.  However,  this  possibility  is 
precluded  by  welding  the  valve  in  the 
open  position.  This  change  in 
surveillance  requirements  does  not 
affect  the  design  and  function  of  the 
isolation  valve,  nor  the  operation  of  the 
isolation  valve  as  the  valve's  design  and 
function  is  to  remain  open  in  Modes  1,  2 
and  3  and  the  valve  is  not  allowed  to  be 
operated  in  those  Modes. 

Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any 
accident  previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  provided  by  this 
surveillance  requirement  is  the 
assiu-ance  that  the  isolation  valve  is 
open.  The  need  to  verify  that  the  valve 
is  open  has  been  eliminated  by  welding 
the  valve  in  the  open  position. 
Therefore,  the  proposed  change  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  involve  a  significant  hazard 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  fifteen  (15)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW..  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  10, 1992,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 


to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for' 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doaunent  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Calvert  County  Library.  Prince 
Frederick.  Maryland. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceedings,  a 
petitioner  shall  file  a  supplement  to  the 
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petition  to  intervene  which  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisHes  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  30-days.  the  Conunission 
will  make  a  fmal  determination  on  the 
issue  of  no  significant  hazards 
consideration.  If  a  hearing  is  requested, 
the  Hnal  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  fmal  determination  is  thdt  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 


Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  fmal 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission,    ' 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Conunission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  325- 
6000  (in  Missouri  1-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Robert  A.  Capra:  Petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  OfHce  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  D.  A.  Bnme,  Esq., 
General  Counsel.  Baltimoie  Gas  and 
Electric  Company,  P.O.  Box  1475, 
Baltimore.  Maryland  21203.  attorney  for 
the  licensee. 

Nontimely  Rlings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  ofHcer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  speciHed  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  31. 1991, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington.  DC  20555.  and 
at  the  local  public  document  room. 


located  at  Calvert  County  Library, 
Prince  Frederick,  Maryland. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  December  1991 . 

For  the  Nuclear  Regulatory  Commission. 
Daniel  G.  McDonald. 

Senior  Project  Manager,  Project  Directorate 
I-l.  Division  of  Reactor  Projects— I/II,  Office 
of  Nuclear  Reactor  Regulation. 
[PR  Doc.  92-513  Filed  1-6-92: 8:45  am] 
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[Docket  No.  50-344] 

Portland  General  Electric  Company, 
(Troian  Nuclear  Plant,  Unit  1); 
Exemption 

I. 

Portland  General  Electric  Company 
(PGE,  the  licensee]  is  the  holder  of 
Facility  Operating  License  No.  NPF-1, 
which  authorizes  operation  of  the  Trojan 
Nuclear  Plant.  The  license  provides, 
among  other  things,  that  the  licensee  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  at  the  licensee's  site 
located  in  Columbia  County,  Oregon,  on 
the  Columbia  River. 

II. 

Pursuant  to  10  CFR  55.59(a),  "Each 
licensee  shall — (ll  Successfully 
complete  a  requalification  program 
developed  by  the  facility  licensee  that 
has  been  approved  by  the  Commission. 
This  program  shall  be  conducted  for  a 
continuous  period  not  to  exceed  24 
months  in  duration.  (2)  Pass  a 
comprehensive  requaliHcation  written 
examination  and  an  annual  operating 
test."  Also,  pursuant  to  10  CFR 
55.59(c)(1),  "The  requalification  program 
must  be  conducted  for  a  continuous 
period  not  to  exceed  two  years,  and 
upon  conclusion  must  be  promptly 
followed,  pursuant  to  a  continuous 
schedule,  by  successive  requalification 
programs." 

m. 

By  letter  dated  March  27, 1991.  the 
licensee  requested  an  exemption  under 
10  CFR  55.11  ^m  the  annual  and 
biennial  schedule  requirements  of  10 
CFR  55.59  (a)  and  (c).  The  licensee  is 
requesting  a  6-month  extension  in  1991 
to  align  the  Trojan  requalification 
program  with  the  National  Examination 
Schedule.  This  one-time  exemption  will 
result  in  a  permanent  adjustment  to  the 
24-month  requalification  cycle  and  the 
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annual  requalification  examination 
schedule. 

Generic  Letter  8&-03  established  the 
National  Examination  Schedule  and 
allotted  examination  months  of 
December  and  June  to  Trojan  Nuclear 
Plant.  The  licensee  stated  that  the 
current  examination  schedule  would 
cause  hardships  due  to  the  compression 
of  the  training  cycle  which  would  be 
required.  Also,  the  exemption  is 
necessary  to  avoid  operators' 
duplicative  effort  because  of  the 
misaligned  schedules  between  the  NRC- 
and  licensee-administered 
requalification  examinations. 

Compliance  with  the  regulations 
would  create  the  hardship  discussed 
above.  Granting  the  exemption  would 
allow  a  one-time,  6-month  extension  to 
the  annual  and  biennial  schedule 
requirements,  and  it  would  alleviate  the 
hardship  discussed  above.  Also,  the 
licensee  has  stated  that  the  annual 
requalification  examination  for  the 
current  retraining  cycle  will  not  be 
affected  by  the  proposed  extension. 

Pursuant  to  10  CFR  55.11,  The 
Commission  may.  upon  application  by 
an  interested  person,  or  upon  its  own 
initiative,  grant  such  exemptions  from 
the  requirements  of  the  regulations  in 
this  part  as  it  determines  are  authorized 
by  law  and  will  not  endanger  life  or 
property  and  are  otherwise  in  the  public 
interest." 

rv. 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  55.11. 
that  an  exemption  as  described  in 
section  III  is  authorized  by  law,  will  not 
endanger  life  or  property,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Portland  General  Electric 
Company  an  exemption  from  the 
requirements  of  10  CFR  55.59  (a)  and  (c) 
not  to  exceed  December  31. 1991. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  impact  on  the  quality  of  the 
human  environment  (56  FR  67637). 

I'liis  exemption  is  effective  upon 
issuance. 

Dated  at  Rockvilie.  Maryland,  this  31st  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Commission. 
Bruce  A.  Bogar, 

DirecUr,  Division  of  Reactor  Projects  III/IV/ 
V,  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  92-507  Filed  l-fr-92;  8:45  am] 
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(Docket  Not.  50-361  and  50-362] 

Southern  CalHomia  Edison  Company, 
San  Diego  Gas  and  Electric  Company, 
the  City  of  Anaheim,  California,  and 
the  City  of  Riverside,  California;  (San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3) 

Exemption 
I. 

The  Southern  California  Edison 
Company,  the  San  Diego  Gas  &  Electric 
Company,  the  City  of  Anaheim, 
California,  and  the  City  of  Riverside, 
California  (the  licensees)  are  holders  of 
Facility  Operating  License  Nos.  NPF-10 
and  NPF-15  which  authorize  operation 
of  San  Onofre  Nuclear  Generating 
Station  Units  2  and  3.  The  license 
provides,  among  other  things,  that  the 
licensees  are  subject  to  all  rules, 
regulations  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  consists  of  two 
pressurized  water  reactors  at  the 
licensees'  site  located  in  San  Diego 
County,  California. 

II. 

Purusant  to  10  CFR  55.59(a]  and  (c), 
each  licensed  operator  is  required  to 
successfully  complete  a  requalification 
program.  This  program  is  to  be 
conducted  for  a  continuous  period  not  to 
exceed  24  months  in  duration  and  upon 
its  conclusion  must  be  promptly 
followed  by  a  successive  requalification 
program. 

III. 

By  letter  dated  JMovember  5, 1991,  the 
licensees  requested  an  exemption  under 
10  CFR  55.11  from  the  requirements  of  10 
CFR  55.59  (a)  and  (c).  Pursuant  to  a 
recommendation  contained  in  NUREG- 
1021,  "Administration  of  NRC 
Requalification  Program  Evaluations," 
the  licensees  are  realigning  the  San 
Onofre  operator  requalification  program 
with  an  NRC  National  Examination 
Schedule.  The  realignment  necessitates 
extending  the  end  date  of  the  current 
San  Onofre  requalification  program  from 
December  1991  to  January  1992.  The 
exemption  constitutes  a  one-time 
extension  of  the  requalification  program 
duration  from  24  to  25  months. 

Pursuant  to  10  CFR  55.11.  "The 
Commission  may,  upon  application  by 
an  interested  person,  or  upon  its  own 
initiative,  grant  such  exemptions  from 
the  requirements  of  the  regulations  in 
this  parf  as  it  determines  are  authorized 
by  law  and  will  not  endanger  life  or 
property  and  are  otherwise  in  the  public 
interest." 


Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  55.11. 
that  an  exemption  as  described  in 
section  III  is  authorized  by  law,  will  not 
endanger  life  or  property,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  Southern  California  Edison 
Company,  et  al..  an  exemption  from  the 
requirements  of  10  CFR  55.59(a]  and  (c] 
not  to  exceed  January  31, 1992. 

Pursuant  to  10  CFR  51.21,  51.32,  and 
51.35  the  Commission  determined  that 
the  granting  of  this  exemption  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (56  FR  67637). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockvilie.  Maryland,  this  3l8t  day 
of  December  1991. 

For  the  Nuclear  Regulatory  Commission. 
Bruce  A.  Boger, 

Director.  Division  of  Reactor  Projects  lll/lV/ 
V,  Off  ice  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  92-506  Filed  1-8-92:  8:45  am) 
BILUNG  CODE  7SW-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer — Kenneth 
A.  Fogash  (202)  272-2142. 

Upon  written  request  copies  available 
from:  Securities  and  Exchange 
Commission,  Public  Reference  Branch, 
Washington,  DC  20549-1002. 

Extension:  Rule  15c3-3:  File  No.  270- 
87;  Rule  23c-l;  File  No.  270-253;  Form  N- 
5;  File  No.  270-172. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980, 
the  Securities  and  Exchange 
Commission  has  submitted  for  extension 
of  OMB  approval  Rule  15c3-3  [17  CFR 
240.15c3-3j  under  the  Securities 
Exchange  Act  of  1934,  Rule  23c-l  [17 
CFR  270.23C-1),  under  the  Investment 
Company  Act  of  1940,  and  Form  N-5  [17 
CFR  274.5)  under  Securities  Act  of  1933 
and  the  Investment  Company  Act  of 
1940. 

Rule  15c3-3  requires  broker-dealers  to 
maintain  certain  records  in  connection 
with  their  compliance  with  the  Rule's 
requirements  that  broker-dealers 
maintain  possession  of  and  segregate 
customer  funds  and  securities. 
Approximately  1,000  respondents  incur 
an  average  burden  of  110  hours  per  year 
to  comply  with  this  rule. 

Rule  23C-1  sets  forth  conditions  for 
the  repurdiase,  by  a  registered  closed- 


942 


Federal  Register  /  Vol.  57,  No.  6  /  Thursday,  January  9.  1992  /  Notices 


end  investment  company,  of  its  own 
securities.  Approximately  23  registered 
closed-end  investment  companies  use 
the  rule  annually.  Estimated  annual 
compliance  time  per  registrant  is  2.5 
hours. 

Form  N-5  is  the  registration  statement 
for  small  business  investment 
'companies  under  the  Securities  Act  of 
1933  and  the  Investment  Company  Act 
of  1940.  Approximately  two  registration 
statements  on  Form  N-5  are  filed 
annually,  with  an  estimated  compliance 
time  of  350  hot rs. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  Securities  and 
Exchange  Commission  rules  and  forms 
to  Kenneth  Fogash,  Deputy  Executive 
Director,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dafed;  January  2. 1992. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-523  Filed  1-6-92;  8:45  am) 

BILLMQ  COOC  W10-01-M 


[Releas*  No.  34-30135;  RIe  No.  SR-GSCC- 
91-04] 

Self-Regulatory  Organizations; 
Govemment  Securities  Clearing 
Corporation;  Proposed  Rule  Change 
Concerning  Changes  to  the  Margin 
and  Funds  Collection  Process 

December  31. 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b).  notice  is  hereby  given 
that  on  November  7, 1991,  the 
Government  Securities  Clearing 
Corporation  ("GSCC")  filed  with  the 
Securities  and  Exchange  Commission 
( "Commission")  the  proposed  rule 
change  described  in  Items  I.  II,  and  III 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  GSCC's  procedures  for 
determining  member  clearing  fund 
requirements,  and  it  would  modify  the 
time  and  manner  of  collecting  required 
deposits.  Specifically,  the  proposal 


would:  (1)  Establish  formal  procedures 
that  GSCC  would  use  to  determine 
whether  a  bank  or  trust  company  may 
be  approved  as  an  issuer  of  letters.of 
credit  for  clearing  fund  purposes;  (2) 
make  all  Treasury  securities  eligible  as 
clearing  fund  collateral;  (3)  allow  GSCC 
to  reject  a  letter  of  credit  from  a 
particular  institution  if  letters  of  credit 
issued  by  that  institution  exceeded  20% 
of  the  total  clearing  fund;  (4)  allow 
GSCC  to  collect  100%  of  marks-to-the- 
market  on  account  of  a  netting  member's 
eligible  forward-settlins  trades;  (5)  allow 
GSCC  to  include  in  the  calculation  of  a 
netting  member's  required  clearing  fund 
deposit  the  weighted  average  of  the 
netting  member's  forward  net  settlement 
positions  over  the  most  recent  20 
business  days;  (6)  allow  GSCC  to 
correlate  quarterly  returns  of  excess 
clearing  fund  collateral  with  refunding 
periods;  (7)  require  netting  members  to 
satisfy  a  deficiency  in  the  required 
clearing  fund  deposit  on  the  day  the 
member  is  notified  of  the  deficiency;  (8) 
require,  in  most  cases,  that  clearing  fund 
deficiencies  be  satisfied  by  12  noon  or 
two  hours  after  the  deficiency  notice  has 
been  provided  to  the  netting  member, 
whichever  is  later;  (9)  require  members 
to  make  funds-only  settlement  payments 
by  9  a.m.;  and  (10)  supplement  GSCC's 
authority  to  require  additional  margin 
deposits. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Based  on  almost  two  years  of 
experience  in  netting,  GSCC  has 
assessed  the  means  by  which,  through 
margin  [i.e.,  clearing  fund  deposits  and 
forward  mark  allocation  payments)  and 
funds  payments,  it  protects  itself  from 
the  consequences  of  a  potential  default 
by  a  netting  member  on  its  obhgations 
to  GSCC.  As  a  consequence  of  this 
assessment,  GSCC  believes  that  certain 
changes  in  its  margin  and  funds 
collection  processes  are  now 


appropriate  in  order  to  further  ensure 
that  a  member's  activity  would  not 
present  undue  exposure  to  GSCC.  In 
making  these  changes,  GSCC  has  sought 
to  avoid  imposing  undue  administrative 
burdens  on  its  members. 

The  various  changes  made  by  this  rule 
filing  are  reviewed  below  (in  no 
particular  order). 

1.  Standards  for  Approving  Issuers  of 
Letters  of  Credit  for  Clearing  Fund 
Purposes 

The  acceptance  by  GSCC  of  letters  of 
credit  to  secure  a  member's  open 
account  indebtedness  to  the  clearing 
fund  is  subject  to  scrutiny  based  on  a 
number  of  areas  of  concern  to  GSCC, 
one  of  which  is  whether  the  issuer  of  the 
letter  of  credit  is  a  sufficiently  liquid  and 
creditworthy  institution.  In  recent  years, 
this  concern  has  been  heightened  as  the 
general  financial  status  of  the  banking 
industry  has  become  weaker. 

Currently,  a  bank  or  trust  company 
that  is  organized  under  federal  or  state 
law  may  become  an  approved  issuer  if 
it: 

(i)  Is  permitted  by  law  to  lend  to  any 
single  borrower  an  amount  equal  to  at 
least  $10  million,  or 

(ii)  Has  a  rating  for  its  short-term 
obligations  of  "A-1"  or  better  by 
Standard  &  Poor's  Corporation  or  "P-1" 
or  better  by  Moody's  Investors  Service, 
Inc. 

A  foreign  bank  with  a  State  or  Federal 
branch  in  the  United  States  may  become 
an  approved  issuer  if:  (1)  It  has  either  a 
"P-1"  or  an  "A-1"  short-term  obligations 
rating,  and  (2)  it  has  total  worldwide 
consolidated  bank  assets  of  at  least  $1 
billion. 

GSCC  would  revise  the  standards  that 
it  uses  to  determine  whether  a  bank  or 
trust  company  may  be  approved  as  an 
issuer  of  Otters  of  credit  for  clearing 
fund  purposes — which  standards  are 
based  on  the  current  standards  of  the 
National  Securities  Clearing 
Corporation  ("NSCC").  These  standards 
for  approving  issuers  of  letters  of  credit 
for  clearing  fund  purposes  would  be 
revised  such  that  any  domestic  or 
foreign  bank  would  be  required — in 
order  to  qualify  as  an  issuing  bank — to 
have:  (1)  Either  $750  million  in  total 
shareholders'  equity  and  a  short-term 
obligations  rating  of  not  less  than  A-2 
(by  Standard  &  Poor's  Corporation)  or 
P-2  (by  Moody's  Investors  Service,  Inc.), 
or  $300  million  in  total  shareholders' 
equity  and  a  short-term  obligations 
rating  of  not  less  than  A-1  or  P-1,  and 
(2)  its  letters  of  credit  be  able  to  be 
readily  pledged  by  GSCC  pursuant  to  an 
arrangement  established  by  GSCC  with 
the  trust  company  that  holds  GSCC's 
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margin  collateral  to  obtain  credit  in  an 
amount  equal  to  at  least  80  percent  of 
the  letters'  stated  value. 

These  standards  would  be  subject  to 
the  following  understandings,  which 
have  been  made  e)(pressly  clear  in  the 
rule  filing: 

(1)  The  relevant  short-term  ratings  are 
those  for  the  unsecured,  uninsured, 
unguaranteed  short-term  obligations  of 
the  issuing  bank,  and  not  of  its  parent 
holding  company. 

(2)  A  bank  may  not  be  approved  as  a 
letter  of  credit  issuer  if  one  of  its  short- 
term  obligations  ratings  is  lower  than  A- 
2  or  P-2;  thus,  a  "split"  rating  of  A-2/P-3 
or  P-2/A-3  is  not  acceptable. 

(3)  For  a  bank  to  be  approved  and  to 
continue  as  an  issuing  bank  for  GSCC 
letter  of  credit  purposes,  it  must  confinn 
periodically  that  it  is  maintaining 
continued  compliance  with  the 
applicable  capital  standards  established 
for  it  by  each  of  its  regulatory 
authorities. 

(4)  A  foreign  bank  acting  through  a 
branch  or  agency  in  the  United  States 
may  not  be  approved  as  a  letter  of  credit 
issuer  unless  a  sufBcient  guarantee  of 
performance  of  such  branch  or  agency  is 
received  by  GSCC  from  the  bank. 

The  new  issuer  standards  would 
ensure  that  an  issuing  bank  is  of 
sufficient  creditworthiness  and  liquidity, 
without  unduly  limiting  the  choice  that 
members  have  as  to  which  bank  they 
use  to  issue  letters  of  credit  on  their 
behalf.  Specifically,  the  $750  million 
equity  and  top  two  short-term 
obligations  rating  standard  would 
ensure  that  only  a  domestic  bank  that  is 
among  the  roughly  30  largest  banks  in 
the  United  States  and  that  has  a  strong 
short-term  obligations  rating  would  be 
eligible  to  be  approved  as  a  letter  or 
credit  issuer,  llie  alternative  criterion 
would  allow  a  smaller  (roughly  the  top 
100  largest  in  the  United  States),  yet  still 
sizable,  bank  that  has  a  top  short-term 
credit  rating  to  be  eligible  to  be 
approved  as  a  letter  of  credit  issuer. 
"Hius,  size  would  not  be  the  sole  factor 
in  determining  whether  a  bank  is  . 
eligible  to  be  approved  as  a  letter  of 
credit  issuer. 

Further,  the  second  requirement  (able 
to  be  readily  pledged  under  GSCC's 
pledge  arrangement — which  currently  is 
with  Security  Pacific  National  Trust 
Company  (New  York) — for  at  least  80 
percent  credit)  would  ensure  that  the 
liquidity  benefits  provided  by  the  pledge 
arrangement  would  be  sufficiently 
realized. 

2.  Scope  of  Eligible  Collateral 

Currently,  only  Treasury  securities 
with  a  remaining  maturity  of  one  year  or 
less  are  eligible  as  margin  collateral. 


Given  the  safety  and  liquidity  of 
Treasury  seciuities  in  general,  GSCC 
believes  it  is  appropriate,  in  order  to 
provide  its  netting  members  with 
increased  flexibility  as  regards  which 
collateral  may  be  posted  for  clearing 
fund  deposit  purposes,  to  make  all 
Treasury  securities  eligible  as  clearing 
fund  collateral.  Those  with  remaining 
maturities  of  more  than  one  year  would 
carry  an  appropriate  haircut — 3  percent 
for  Treasury  securities  with  a  remaining 
maturity  of  up  to  and  including  10  years, 
and  5  percent  for  Treasury  securities 
with  a  remaining  maturity  of  over  10 
years. 

3. 20  Percent  Concentration  Limit 

Currently,  GSCC  may  not  accept  a 
letter  of  credit  issued  by  any  institution, 
if,  as  a  result  of  such  acceptance,  more 
than  20  percent  of  the  letters  of  credit 
held  by  GSCC  as  collateral  (both  for 
clearing  fund  and  forward  mark 
allocation  purposes)  would  consist  of 
letters  of  credit  issued  by  the  institution, 
unless  the  Board  of  Directors  ("Board") 
determines  a  higher  amount  to  be 
appropriate.  To  date,  the  application  of 
this  limit  has  been  waived  by  the  GSCC 
Board. 

During  the  roughly  two  years  that 
GSCC  has  been  providing  netting 
services  and  requiring  margin  from  its 
netting  members,  letters  of  credit  have 
remained  a  relatively  small  portion  of 
the  total  clearing  fund;  normally,  the 
level  of  letters  of  credit  has  been 
between  one-fifth  to  one-fourth  of  the 
total  value  of  the  clearing  fund.  In  view 
of  this  and  given  that  the  more  relevant 
measure  of  exposure  to  any  single 
issuing  bank  is  the  relationship  of  the 
bank's  letters  of  credit  to  the  entire 
clearing  fund,  the  rule  filing  changes  the 
cap  to  one  that  would  prohibit  GSCC 
from  accepting  a  letter  of  credit  issued 
by  any  institution  if,  as  a  result  of  such 
acceptance,  the  lesser  of  either  20 
percent  of  the  total  clearing  fund  or  the 
portion  of  such  letters  of  credit  that  are 
eligible  for  ready  pledge  to  GSCC's 
agent  bank  or  banks  in  order  to  obtain 
temporary  credit  would  consist  of  letters 
of  credit  issued  by  that  institution. 
GSCC  would  have  the  discretion  to.  on  a 
case-by-case  basis,  waive  the 
application  of  this  limitation. 

4.  Raise  to  100  Percent  the  Cap  on 
Forward  Mark  Allocation  Amounts 

GSCC's  margining  system  for  forward- 
settling  trades  is  designed  to  ensure  thaf 
the  failure  of  the  five  members  with  the 
largest  debit  mark  levels  on  any  given 
day  on  forward-settling  trades  (on  a  per- 
CUSIP  basis]  would  not  disrupt  GSCC's 
ability  to  successfully  settle  the  day's 
government  securities  trades.  The  ' 


applicable  margin  requirement  is 
calculated  each  day  on  a  CUSIP-by- 
CUSIP  basis  for  dealers  in  a  debit 
position  by  multiplying  their  debit  mark 
amount  by  a  fraction,  the  numerator  of 
which  is  the  total  of  the  debit  mark 
amounts  of  the  members  with  the  five 
largest  debit  mark  amounts,  and  the 
denominator  of  which  is  the  total  of  the 
debit  mark  amounts  of  all  dealer 
members. 

In  view  of  the  concerns  regarding 
depleting  large  amounts  of  liquidity  from 
members,  a  cap  of  75  percent  was 
placed  on  this  percentage  when  forward 
trades  were  made  eligible  for  the  net  in 
April  1990.  After  a  year's  experience  in 
netting  and  margining  forward  trades, 
GSCC  now  beleves — in  view  of  the  large 
forward  net  settlement  positions  that 
members  can  and  often  do  incur 
(particularly  during  refunding  periods) — 
that  the  maintenance  of  this  cap  at  this 
level  is  not  appropriate. 

Thus,  the  rule  filing  raises  this  cap  to 
100  percent.  This  would  allow  GSCC  to 
collect,  in  most  situations,  the  entire 
amount  of  the  top  five  daily  member 
debits  in  each  CUSIP.  While  the 
imposition  of  this  measure  would  not 
increase  the  actual  dollar  amount  of 
margin  collected  by  GSCC  in  all 
situations  (i.e.,  forward  net  settlement 
positions  may  be  fairly  evenly 
distributed,  such  that  the  75  percent 
level  is  not  reached),  it  would  increase 
the  dollar  amount  collected  by  GSCC  in 
the  event  that  certain  memt>ers  create  a 
relatively  large  exposure  for  GSCC  vis- 
a-vis other  members. 

5.  Factor  Forward  Net  Settlement 
Positions  in  the  20-Day  Average  for 
Clearing  Fund  Calculation  Purposes 

GSCC's  clearing  fund  formula 
provides  for  the  collection  of  125  percent 
of  the  member's  average  daily  funds- 
only  settlement  amount  over  the  most 
recent  20  business  days  (which  20-day 
period  may  be  weighted  by  GSCC  to 
reflect  the  currentness  of  such  amounts) 
and  the  greater  of:  (1)  the  margin  amount 
on  the  member's  net  settlement 
positions  taking  into  account  offsetting 
positions  averaged  over  the  most  recent 
20  business  days  (which  20-day  period 
may  be  weighted  by  GSCC  to  reflect  the 
currentness  of  such  amounts)  or,  (2)  50 
percent  of  the  margin  amount  for  that 
business  day  on  the  member's  net 
settlement  positions  calculated  without 
taking  into  account  offsetting  positions. 

Currently,  a  member's  net  securities 
and  funds-only  settlement  obligations 
arising  from  forward-settling  trades  are 
factored  into  the  calculation  of  such 
member's  clearing  fund  requirement 
during  the  post-auction  forward-settling 
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period  essentially  in  the  same  manner 
as  is  done  with  regard  to  regular-way 
trading,  except  that  forward  net 
settlement  positions  are  factored  into 
the  20-day  average  only  for  purposes  of 
the  current  day's  calculation.  This  latter 
feature  was  designed  to  avoid  having 
members'  clearing  fund  requirements  be 
artiiicially  inflated  during  the  post- 
settlement  period  as  the  result  of 
periodic  forward  trading  activity  that 
has  since  been  settled. 

GSCC  has  reconsidered  this  limited 
use  of  forward  settlement  positions  for 
clearing  fund  calculation  purposes  in 
light  of  the  growing  amount  of  forward 
activity  that  enters  the  net — particularly 
in  non-new  issue  securities — and  the 
ever  increasing  amounts  of  new 
T'reasury  security  issuances;  and  now 
believes  that  is  is  more  appropriate  to 
have  members'  settlement  obligations 
arising  from  forward-settling  trades  be 
factored  into  each  20-day  average.  In 
order  to  avoid  draining  large  amoiuifs  of 
Hq'jidity  from  members.  GSCC  would 
retain  the  discretion  to  take  specific 
CUSIPs  out  of  the  20-day  average  after 
thsir  issue  date  had  been  reached.  This 
discretion  likely  would  be  exercised  for 
certain  "non-routine"  issues,  such  as 
members'  quarterly  refunding  activity, 
which  normally  is  much  larger  than  any 
other  forward  trading  activity. 

6.  Correlate  Quarterly  Returns  of  Excess 
Collateral  With  Refunding  Periods 

Currently,  excess  clearing  fund 
collateral  is  returned  in  the  ordinary 
course  at  the  end  of  each  quarter. 
Excess  clearing  fund  collateral ' 
otherwise  may  be  returned  on  a  case- 
by-case  determination;  this  is  commonly 
done  after  a  refunding  period  has  ended 
because  the  amount  of  members' 
required  clearing  fund  deposits  falls 
dramatically  after  the  settlement  of  the 
refunding. 

Given  this  situation,  GSCC  believes  it 
is  more  appropriate  to  use  the  second 
business  day  after  each  quarterly 
refunding  issue  date  (when  GSCC  may 
have  exercised  its  discretion  to  take 
soecific  CUSIPs  out  of  the  20  day 
average,  as  discussed  above)  as  the  date 
on  which  the  amount  of  excess! 
collateral  available  for  return  it 
calculated.  This  would  likely  end  the 
burdensome  practice  of  having  returns 
of  clearing  fund  deposits  being  made  to 
a  large  number  of  members  more  than 
once  in  a  quarter. 

It  should  be  noted  that,  whenever 
GSCC  informs  members  that  they  may 
request  the  return  of  excess  collateral, 
the  members  are  encouraged  to 
maintain  a  "cushion"  of  excess 
collateral,  so  that  repeated  calls  for 
additional  collateral  can  be  avoided. 


After  a  refunding  period,  members' 
clearing  fund  requirements  often  drop  to 
a  relatively  low  level,  such  that  if  the 
return  of  all  of  the  excess  collateral  is 
requested,  the  member  could  be  called 
for  additional  collateral  prior  to  or  at  the 
time  of  the  return  of  the  "excess" 
amount.  Thus,  in  order  to  bridge  the 
readjustment  period  after  a  refunding  in 
a  manner  least  burdensome  to  members, 
GSCC  would  intend  to  strongly  urge 
members — in  its  notice  to  them 
informing  them  of  the  amount  of  excess 
collateral,  if  any,  that  they  may  have 
returned — that  they  maintain  an  excess 
amount  of  collateral  in  the  amount  of  the 
lesser  of  25  percent  of  the  excess 
amount  or$l  million. 

7.  Convert  All  Clearing  Fund  Deficiency 
Calls  to  a  Same-Day  Basis 

There  are  various  circumstances 
pursuant  to  which  a  member  may  be 
asked  to  post  additional  clearing  fund 
collateral  to  make  up  a  deficiencj'. 
These  may  be  said  to  fall  within  three 
general  categories: 

(1)  There  is  a  monthly  call  for  any 
clearing  fund  deceit  amount.  If  there  is  a 
deficit  call,  the  member  has  tltree 
business  days  thereafter  to  deposit  that 
amount.  In  practice,  few  deficiency  calls 
are  made  pursuant  to  this  monthly 
report;  in  most  cases,  the  need  for  such 
has  been  taken  care  of  byGSCC's  other 
deficiency  request  procedures. 

(2)  A  three-business-day  call  is 
triggered  if  a  member's  required  clearing 
fund  deposit  level  is  110  percent  or  more 
of  the  value  of  the  member's  deposits  to 
the  clearing  fund  as  of  a  particular  day. 

(3)  A  same-day  call  is  triggered  for 
various  reasons,  including  if  a  member's 
current  day's  required  clearing  fund 
deposit  level  exceeds  by  more  than 
either  25  percent  or  $250,000  the  value  of 
its  clearing  fund  collateral. 

Given  the  obvious  desirability  of 
having  margin  deficiencies  of  any 
significance  be  collected  as  soon  as 
possible,  the  rule  filuig  eii-minates  the 
three-business-day  call  categnry.  and 
has  all  deficiency  calls,  including  the 
monthly  call,  be  made  on  a  same-day 
basis.  Also,  in  view  of  the  fact  that  a 
same-day  call  would  be  triggered  by  a 
clearing  fimd  deficit  of  $250,000,  the  110 
percent  parameter  would  be  eliminated. 
These  procedures,  which  were  originally 
crafted  based  on  standards  applied  by 
GSCC's  a^liate,  NSCC.  are.  based  on 
GSCCs  experience  to  date,  most 
appropriate  for  the  govenmient 
securities  marketplace. 


6.  Move  to  Earlier  in  the  day  the 
Deadline  for  Receipt  of  Additional 
Required  Clearing  Fund  Deposit 

Currently,  if  GSCC  makes  a  clearing 
fund  call  on  a  same-day  basis,  the 
requisite  deposit  is  due  by'S  p.m.  (except 
that,  if  the  call  is  not  made  until  3  p.m. 
or  later,  the  deposit  is  due  by  noon  of 
the  following  day).  In  almost  all 
situations,  the  deficiency  call  is  made 
early  in  the  morning;  however,  the 
deposit  often  is  not  received  until  iaie  in 
the  day.  This  is  undesirable,  for  two 
reasons.  First,  the  additional  clearing 
fund  collateral  is  needed  to  protect 
GSCC  from  the  risk  of  default  presented 
by  the  current  day's  settlement  activity; 
thus,  the  collateral,  to  serve  its  function, 
should  be  received  early  in  the  day. 
Also,  the  current  5  p.m.  deadline  leads 
to  unwarranted  uncertainly  as  to 
whether  the  deposit  would  be  made  that 
day. 

As  a  result,  GSCC  would  require 
deposits  to  be  made  by  the  later  of  noon 
or  two  hours  after  the  deficiency  notice 
has  been  provided  to  the  member 
(except  that,  if  the  notice  is  not  provided 
until  less  than  two  hours  before  the 
close  of  the  cash  Fedwire  on  that  day,    «. 
the  member  would  have  until  its 
applicable  time  deadline  for  the 
payment  of  funds-only  settlement 
amounts  to  GSCC  on  the  following  day 
to  make  the  additional  deposit).  GSCC 
believes  that  this  timeframe  is  sufficient 
for  a  member  to  arrange  for  the 
necessary  wire  transfer  of  funds  and/or 
securities  or  the  delivery  of  an 
amendment  to  an  outstanding  letter  of 
c^dit  increasing  the  amount  of  such 
letter. 

It  should  be  noted  that  this  proposed 
change  would  compliment  the  above 
descri't>ed  change  to  eliminate  thrse-day 
deficiency  calls,  in  that  both  changes 
would  promote  a  more  prompt  collection 
by  GSCC  of  margin  deficiencies. 

9.  Require  Funds-Only  Payment  to  be 
Made  One  Hour  Earlier 

Currently,  if  a  member  owes  funds  to 
GSCC,  payment  of  such  funds  obligation 
is  required  to  be  made  by  one-and-a-haif 
hours  after  the  opening  of  the  Fedwire 
(i.e.,  normally,  by  10  a.m.).  GSCC 
believes  that  moving  to  earlier  in  the 
day  the  deadline  for  funds-only 
payments  to  be  made  by  members  to 
GSCC  is  an  appropriate  measure  in 
order  to  collect  mark  and  margin 
amounts  closer  in  time  to  the  period  of 
exposure  that  they  are  designed  to 
provide  protection  to  GSCC.  Thus,  the 
rule  filing  would  move  the  deadline  for 
members'  morning  funds  payments  to 
GSCC  to  a  half  hour  after  the  opening  of 
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the  cash  Fedwire  [i.e.,  normally,  by  9 
a.m.).  GSCC  would,  however,  grant  an 
exception  for  members  whose  principal 
operational  location  is  outside  of  the 
New  York  City  time  zone;  such  members 
would  remain  with  the  current  deadline 
for  making  funds  payments  to  GSCC. 

GSCC  would  continue  to  make  funds 
payments  to  all  members  in  a  funds 
credit  position  by  two-and-a-half  hours 
after  the  opening  of  the  Fedwire  [i.e., 
normally,  by  11  a.m.),  at  least  until  some 
experience  is  gained  with  the  new  funds 
debit  payment  deadline. 

10.  Discretionary  Measures 

The  rule  filing  would  supplement 
CSCC's  authority  to  call  for  additional 
margin  in  times  of  stress,  relatively  high 
market  volatility,  and/or  relatively  hi^ 
levels  of  member  activity,  by 
establishing  the  following  enhanced 
measures  of  margin  that  would  be 
triggered — for  particular  members  or  for 
all  members — should  GSCC  determine 
such  to  be  appropriate.  These  measures 
would  be  implemented  only  upon  notice 
to,  and  with  the  concurrence  of,  the 
Membership  and  Standards  Committee. 

Specifically,  GSCC  would  be  able  to 
raise  margin  requirements  under  the 
following  specified  circumstances: 

A.  Periods  of  particularly  high  market 
activity  leading  to  relatively  large 
member  positions.  During  a  refunding 
period,  or  other  period  of  relatively  great 
market  activity,  during  which  GSCC  has 
higher-than-normal  overall  exposure 
from  its  members,  GSCC  would  have  the 
authority  to  calculate  a  member's 
clearing  fund  requirement  based  on  the 
applicable  margin  amount  on  the 
member's  currejit  day's  net  settlement 
positions,  taking  into  account  offsets,  if 
that  amount  is  greater  than  either  the 
average  margin  amount  asking  into 
account  offsets  over  a  prior  set  period  or 
50  percent  of  the  current  day's  gross 
margin  amount.  This  would,  in  effect, 
allow  GSCC  to  collect,  at  a  minimum, 
during  a  "lai^ge  activity"  period,  the 
entire  amount  of  the  securities 
settlement  exposure  presented  on  each 
business  day  by  a  member  to  GSCC. 

B.  Circumstances  leading  to  the 
desirability  of  using  CSCC's  own  price 
volatility  data  as  an  alternate  pricing 
criterion.  GSCC's  margin  factor 
schedule  is  based  on  daily  price 
volatility  data  supplied  by  a  third  party 
(Carroll,  McEntee  and  McGinley,  Inc.). 
This  data  is  delineated  based  on  certain 
set  parameters,  such  as:  (1)  Being 
calculated  on  a  quarterly  basis,  (2) 
providing  for  groups  of  securities  based 
on  the  particular  maturity  range  that 
they  fall  in,  (3)  reflecting  mean  plus  two 
standard  deviations,  to  obtain  a  95.4 
percent  confidence  level,  and  (4)  being 


limited  to  non-zero  coupon  Treasury 
securities. 

GSCC  now  has  its  own  price  volatility 
data  base,  which  reflects  prices  derived 
from  par-weighted  averages  of 
compared  trades  in  every  government 
security  CUSIP  that  is  eligible  for 
comparison  by  GSCC,  including  zero-  - 
coupon  government  securities,  for  which 
there  is  very  limited  third-party  data 
available.  In  certain  circumstances — for 
example,  for  specific  CUSIPs  that  do  not 
follow  the  yield  curve  or  for  time 
periods  that  are  shorter  and  more 
focused  than  a  quarter  [i.e.,  a  refunding 
period) — this  alternate  price  monitoring 
data  may  be  a  more  valid  indicator  of 
price  volatility  for  margining  purposes. 

Thus,  the  rule  filing  would  allow 
GSCC  to  routinely  consider,  in  setting 
members'  clearing  fund  requirements, 
using  margin  factors  that  also  reflect 
GSCC's  price  volatility  data  base. 

C.  Significant  or  potentially 
significant  market  volatility  over  a  short 
time  period.  GSCC's  clearing  fund 
calculation  is,  as  stated  above,  based  on 
a  member's  activity  over  the  prior  20 
business  day  period  (except  that,  as 
noted  above,  as  regards  securities 
settlement  exposure,  50  percent  of  the 
non-offsetted  margin  amount  for  a 
particular  business  day  can  be  triggered 
as  an  alternate  measure).  This  measure 
may  not  be  a  sufficiently  prudent  one 
during  a  short  time  period  of  relatively 
high  market  volatility.  Therefore,  the 
rule  filing  would  provide  GSCC  with  the 
authority  to  set— on  a  day-to-day 
basis — members'  clearing  fund 
requirement  based  on  a  business  day 
period  that  is  shorter  than  20. 

D.  Significant  or  potentially 
significant  market  volatility  leading  to 
uncertainty  of  offset  class  correlations. 
The  margin  amount  on  a  member's  net 
settlement  positions  is  calculated  using 
factors  (percentages)  that  are  set  based 
on  an  assessment  of  historical  daily 
price  volatility  data.  GSCC  gives 
"credit"  for  offsetting  net  settlement 
positions;  in  order  to  allow  it  to  do  so 
only  to  the  extent  appropriate,  "offset 
classes"  for  securities  of  varying"^ 
maturity,  and  "disallowance 
percentages"  among  those  different 
offset  classes,  were  established 
(however,  irrespective  of  the  nature  of 
the  offset  between  positions,  a  minimum 
margin  of  50  percent  of  the  margin 
amount  on  the  member's  "gross" 
positions  is  collected). 

Given  the  possibility  that,  during  a 
short-term  period,  the  yield  curve  may 
be  such  as  to  lead  to  uncertainty  as  to 
the  validity  of  GSCC's  general  offset 
class  correlations,  the  rule  filing  gives 
GSCC  the  authority  to  suspend,  for  a 
temporary  or  indefinite  period,  the 


applicability  of  certain  or  all  of  such 
offsets. 

(b)  The  proposed  rule  change  would 
enhance  GSCC's  ability  through  margin 
and  funds  payments,  to  protect  itself 
from  the  consequences  of  a  potential 
default  by  a  netting  member  of  its 
obligations  to  GSCC.  and  would  further 
ensure  that  a  member's  activity  would 
not  present  undue  exposure  to  GSCC. 
Thus,  they  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  perceive  that  the 
proposed  rule  change  will  have  an 
impact  on,  or  impose  a  burden  on, 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  Members  would  be  notified  of 
the  rule  filing,  and  comments  would  be 
solicited,  by  an  Important  Notice.  GSCC 
would  notify  the  Commission  of  any 
written  comments  received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  its  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequBTt  amendments, 
all  written  Matements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  tha* 
may  be  withheld  from  the  public  in 


94S 


F«deral  Rejjister  /  Vol.  57.  No.  6  /  Thursday,  January  0,  1992  /  Notices 


accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  GSCC.  All 
submissions  should  refer  to  File  No.  SR- 
GSCC-91-04  and  should  be  submitted 
by  January  30. 1992. 

For  the  Commission,  by  the  Division  of 
Mattel  Regulation,  pursuant  to  delegated 

authority. 

Margaret  H.  McFariaod. 

Deputy  Secretary. 

[FR  Doc.  92-431  Filed  l-«-fl2;  8:45  ian^ 
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Self-Reguiatory  Organizations;  Fiiing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  a  Fee  for  Form  21 1  Filings 


January  2, 1992. 

I*ursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Art"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  December  26, 1991,  the 
National  .Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  constituting  a  fee  that  is  imposed 
exclusively  on  its  members  under 
section  19(b](3}(A){ii)  of  the  Act,  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The^ 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
change  that  would  odd  new  section  15  to 
Schedule  A  of  the  NASD  By-Laws.  The 
NASD  also  proposes  that  the  rule 
change  be  implemented  on  January  1, 
1992.  Proposed  new  language  is 
italicized. 

Schedule  A 

Section  15— Fee  for  Filing  Form  211 

Each  member  submitting  information 
to  the  NASD  on  Form  211  shall  pay  a  fee 
of$200. 


UMI 


H.  Self-Regulatory  Orgaiyntkm's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  sununaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

(a)  Form  211  is  required  to  be  filed 
with  the  NASD  by  any  member  wishing 
to  enter  quotes  for  a  security  into  an 
interdealer  quotation  medium.  Form  211 
contains  questions  which,  when 
answered  fully  and  truthfully,  will 
demonstrate  to  the  NASD  that  the 
member  has  in  its  possession  the 
information  required  under  SEC  Rule 
15c2-ll  relating  to  the  issuer  whose 
securities  the  member  wishes  to  quote.' 

The  NASD  estimates  that  the  number 
of  Form  211  filings  in  1992  will  be  at 
least  1.250,  based  on  present  volume. 
However,  in  the  event  the  National 
Quotation  Bureau  ceases  to  publish  its 
Pink  Sheets,  there  may  be  a  significant 
increase  in  the  number  of  Form  211 
filings  by  members  seeking  to  quote 
former  Pink  Sheet  securities  in  the 
NASD's  OTC  Bulletin  Board. 

Upon  the  filing  of  a  Form  211.  the 
NASD  conducts  a  substantive  analysis 
of  the  information  and  makes  a 
determination  as  to  whether  the 
information  appears  complete  and 
accurate,  or  whether  further  inquiry 
about  questionable  information  is 
warranted.  The  NASD  estimates  that  the 
resources,  both  staff  and  equipment, 
necessary  to  evaluate  the  projected 
number  of  Form  211  filings  will  be 
approximately  $330,000  in  1992  based  on 
actual  1991  experience.  This  figure  does 
not  include  the  resources  which  would 
be  required  to  conduct  a  formal 
investigation  and  disciplinary  action 
resulting  from  a  further  inquiry  into 
Form  211  filings  that  contain  false  or 
misleading  information,  or  which 
otherwise  may  violate  Schedule  H  to  the 
NASD  By-Laws  or  SEC  Rule  15c2-ll. 

In  order  to  recover  some  of  the  costs 
associated  with  meeting  its  regulatory 
obligations,  the  NASD  is  proposing  to 
amend  Schedule  A  to  the  By-Laws  by 
adding  a  new  Section  15  requiring 


members  who  submit  information  to  the 
NASD  on  Form  211  to  pay  a  fee  of  $20a 
The  NASD's  proposed  rule  chflnge  is 
expected  to  generate  approximately 
$250,000  in  fees,  sufficient  to  cover 
approximately  seventy-five  (75%)  of  the 
NASD's  projected  review  costs.  The 
NASD  believes  that  the  proposed  filing 
fee  is  an  appropriate  method  of 
recovering  the  costs  of  an  important 
market  regulatory  program. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b)(5)  of  the 
Act,  which  requires  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  changes  among  issuers  and  other 
persons  using  any  facility  or  system 
which  the  Association  operates  or 
controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
ld{b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  rule  19b-4 
thereunder  in  that  it  constitutes  a  rule 
change  that  establishes  a  fee  imposed 
by  a  self-regulatory  organization. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solidtalion  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
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all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  far  inspection  and  copying  at 
the  principal  ofBce  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption' above  and  should 
be  submitted  by  January  30, 1992. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-a(aMl2). 
Margaret  H.  McFarland, 
Depu  ty  Secretory. 
|FR  Doc.  92-433  FUed  1-&-82;  8:45  am| 

anxma  cooe  soio-te-M 


(Releaae  Na  34-30137;  Rto  Na  SR-PTC- 

91-131 

Self-Regulatory  Organizations; 
Participating  Trust  Company;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Ride  Change  Relating  to  the 
Ciose-Out  of  Repurchase  Agreement 
Accounting  Records 

December  31, 1991. 

On  November  4, 1991,  Participating 
Trust  Company  ("PTC")  submitted  a 
proposed  rule  change  (Pile  No.  SR-PTG- 
91-13)  to  the  Securities  and  Exchange 
Conmiission  ("Commission")  pursuant 
to  section  19tb)  of  the  Securities 
Exchange  Act  of  1934  ("Act").«  Notice  of 
the  proposed  rule  change  appeared  in 
the  Federal  Register  on  December  16^ 
1991.*  No  comments  were  received.  Tliis 
order  approves  the  proposal  on  an 
accelerated  basis. 

I.  Description 

The  proposed  rule  change  would 
allow  PTC  to  close-out  the  positions 
maintained  by  parties  to  a  repurchase 
agreement  ("repo")  '  upon  receipt  of  a 
representation  from  the  buyer  of 
securities  ("repo  buyer"  or  "repo  in 
participant")  that  it  has  the  legal  right  to 
close-out  the  repo.*  The  proposed  rule 


'  15  U.S.C.  788(b). 

*  Securities  Exchange  Act  Retease  hfo.  30052 
(December  9. 1991).  SO  FR  852991 

*  A  "repurchaie  sgreemenl"  ia  a  contnctual 
agreement  between  a  aeUer  of  Mcuritiea  and  a 
buyer  of  securities  whereby  the  aelier  agrees  to 
repurchase  the  securities  at  an  agreed  opon  price 
within  a  speciried  period  of  time  (typteslly  le««  than 
thirty  days]  and  the  buyer  agreee  to  leseil  the 
securities. 

*  PTC  provides  its  partidpanis  with  a  repo 
accounting  facility  to  facilitate  the  transfer  t>y  book- 
entry  of  securities  iasaed  by  the  Govemment 
NHlMmal  Monguge  Asaociatiaa  ("GNMA").  Under 


change  wonld  allow  PTC  to  terminate 
the  crediting  of  principal  and  interest 
("P&I")  equivalents  to  the  repo  seller  in 
connection  with  the  close-out.* 

PTC's  rules  currently  provide  that  the 
repo  in  participant  may  request  a  debit 
to  its  repo  in  position  "to  reflect  the 
fulfillment  of  its  obligation  to  resell  the 
securities"  to  the  original  seller  of  the 
securities.*  If  so  requested.  PTC  would 
debit  the  repo  in  position  and  make  a 
corresponding  debit  to  the  repo  out 
position  thus  eliminating  the  repo 
entries  and  terminating  the  crediting  of 
the  P&I  equivalents  to  the  repo  seller. 

Although  not  specified  in  the  rule, 
PTC  has  allowed  the  repo  in  participant, 
pursuant  to  the  provision  regarding  the 
resale  of  securities,''  to  instruct  PTC  to 
eliminate  the  repo  positions  in 
situations,  other  than  the  resale  of 
securities  to  the  repo  out  participant, 
where,  consistent  with  the  participant's 
contractual  rights  under  a  repo,  the  repo 
in  participant  has  closed-out  its  position 
or  otherwise  has  taken  action  to 
terminate  its  obligations  to  the  repo  out 
participant.  The  proposal  would  clarify 
the  procedures  PTC  would  follow  in 
eliminating  its  repo  accoimting  entries  in 
situations  other  than  the  resale  of 
securities  to  the  repo  out  participant 
(e.g.,  the  default  of  the  repo  out 
participant  of  its  payment  obligations 
under  the  terms  of  the  repo). 

Under  the  proposal,  the  repo  in 
participant  would  provide  to  PTC  a 
representation  that  states  the  repo  in 
participant  has  the  legal  right  to  close- 
out  the  repo  and  instructs  PTC  to  debit 
the  repo  positions  of  the  repo  buyer  and 
the  repo  seller.'  Pursuant  to  the  repo  in 


this  repo  accountmg  facility,  the  securities  seHer 
("repo  seller  or  repo  out  participant")  is  credited 
with  a  "repo  oat"  poeition.  and  the  tepo  buyer  is 
credited  widi  a  "repo  in"  position.  The  parties  to  a 
repo  are  so  credited  to  reflect  the  right  of  the  repo 
seller  to  repurchase  the  securities  and  the  repo 
buyer's  corresponding  obligation  to  resell  the 
securities. 

•  PTCs  repo  •CGoanting  fadiity  ia  a  book-eotry 
system  that  anong  other  things,  provides  a  metliod 
for  debiting  the  repo  buyer's  account  and  creditiag 
the  repo  seller's  account  for  the  amount  of  the  Pal 
payment  8ttril>utat>le  to  the  underlying  securities 
("P»!  equivelant"). 

•  E-g..  in  siloationt  where  the  repo  buyer  has 
returned  the  securities  to  the  repo  seller  by  a  regular 
securities  transfer  instruction  message  instead  of  l>y 
the  appropriate  repo  retransfer  insUiiction  and  the 
positions  remain  open  by  mistake,  the  repo  buyer 
would  make  such  a  request  PTC  Rule*,  article  III. 
rule  1.  section  1(b). 

'  FTCs  Rules,  article  III.  rule  1.  section  1(b). 

•  If  the  repo  bujrer  does  not  have  such  right  the 
repo  seller  will  have  recourse  to  legal  action  outsida 
of  tnx:  to  eofbroe  ila  coatracL 


participant's  representation  and 
instruction,  PTC  would  eliminate  the 
repo  out  and  repo  in  positions  as  of  the 
effective  date  specified  by  the  repo  in 
participant. 

In  connection  with  the  distribution  of 
PftI  attributable  to  the  underlying 
securities,  as  long  as  the  effective  date 
of  the  close-out  specified  in  the 
representation  is  prior  to  a  PTC  P&I 
distribution  date,  the  repo  buyer  would 
be  credited  with  the  P&I  equivalent 
attributable  to  the  underlying 
securities.*  PTC  would  notify  the  repo 
out  participant  of  the  elimination  of  the 
elimination  of  the  positions. 

II.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  particularly  with  sections 
17A(b)(3)(A) »«  and  (F)  "  of  the  Act. 
Sections  17A(b)(3)(A)  and  (F)  require 
that  a  clearing  agency  be  organized, 
have  the  capacity  to  facilitate,  and  have 
rules  designed  to  promote  the  prompt 
and  accurate  clearance  and  settlement 
of  securities  transactions  and  to 
safeguard  securities  and  funds  in  its 
custody  or  control  or  for  which  it  is 
responsible. 

The  proposal  should  better  enable 
PTC  to  safeguard  securities  and  funds 
by  providing  efHcient  procedures  for 
managing  repo  positions.  The 
Commission  also  believes  that  the 
procedures  embodied  in  PTC's  proposal 
should  aid  PTC  in  meeting  this  statutory 
requirement  by  removing  any 
misunderstandings  or  ambiguities  about 
PTCs  procedures  governing  the  dose- 
out  (A  repo  transactions. 

The  Commission  also  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after  the 

publication  of  notice  of  filing.       

Accelerated  approval  will  permit  PTC  to 
clarify  immediately  its  repo  accounting 
procedures  and  will  remove  the  risks 
associated  with  any  misunderstandings 
or  ambiguities  that  currently  exist. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  PTC's  proposed 
rule  change  is  consistent  with  the  Act 
and  in  particular  with  section  17A  of  the 
Act.  The  Commission  also  finds  good 


•  The  PTC  pal  distribirtioa  dale,  rather  than  ih* 
record  dale  is  the  apeafiad  deadline  becauae  upon 
default  of  the  repo  seller.  Die  repo  seller's  right 
under  Ike  repo  agiaanient  to  receive  PftI  paywwnia 
trfMMtfs.  in  oirier  to  have  tine  to  make  the  new 
entries  to  the  repo  accounting  system.  PTC  requirea 
that  it  receive  the  repo  buyer's  representation  at 
least  two  days  before  a  PTC  distribution  date. 

'•l5U.S.C78ij-l(b)(3MA). 

•<lSU&C.78()-1(b)(3)(F). 
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cause  for  approving  the  proposal  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing. 

//  is  therefore  ordered  Pursuant  to 
section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (File  No.  SR-PTC- 
91-13)  be.  and  hereby  is,  approved  on  an 
accelerated  basis.  | 

For  the  Commission,  by  the  division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority." 

Mai^arai  H.  McFailand. 
Deputy  Secretary. 

[FR  Doc.  92-432  Filed  1-8-92:  8:45  am] 
KLUNO  COOC  mO-OI-M 


DEPARTMENT  OF  STATE 
(Put>licNotic«1546] 


US.  MAB  National  Committee  for  Man 
and  tt>e  Biospherr,  U.S.  MAB  Request 
for  Proposals  for  Urban  Environmental 
Protects 

The  United  States  Man  and  the 
Biosphere  (U.S.  MAB)  Program,  hereby 
announces  its  request  for  proposals  to 
continue  its  assistance  to  the  U.S.  Peace 
Corps  in  the  development  of  a 
worldwide  urban  environmental 
projects  initiative  as  described  below. 

U.S.  MAB  will  accept  proposals  of  a 
maximum  length  of  six  (6)  pages  which 
outline  how  the  objectives  described 
below  could  be  accomplished.  A 
curriculum  vitae  (c.v.)  of  a  maximum 
length  of  four  (4)  pages  for  each 
principal(s),  that  clearly  demonstrates  a 
history  of  competency  in  the 
implementation  of  such  tasks,  must 
accompany  the  proposal.  Proposals  may 
not  request  more  than  the  sum  of  forty 
four  thousand,  eight  hundred  and  eighty 
four  ($44,884)  dollars  to  implement  this 
initiative.  All  proposals  must  specify 
that  all  tasks  will  be  completed  within 
twelve  months  at  the  headquarters  of 
the  U.S.  Peace  Corps  or  at  other 
appropriate  sites,  as  directed,  beginning, 
approximately,  the  last  week  of 
February  1992.  Payments  will  be  made 
on  a  quarterly  basis  in  equal 
installments. 

All  proposals  and  accompanying 
documents  must  be  received  by  the  U.S. 
MAB  Secretariat  no  later  than  the  close 
of  business  (COB)  on  February  14, 1992. 
Proposals  and  c.v.s  will  be  evaluated  on 
the  criteria  noted  in  the  following 
section. 

Selection  will  be  made  during  the 
week  of  February  17. 1992.  Selected 
candidate  principals  must  be  prepared 
to  implement  their  proposals  on  or  about 
February  24, 1992. 


»M5UAC.78«(bM2). 
"17  CFR  20a3O-^a)(1Z). 


UMI 


Proposals  should  be  sent  to:  U.S.  MAB 
Secretariat,  room  608  SA-37,  OES/EGC/ 
MAB,  U.S.  Department  of  State, 
Washington,  DC  20522-3706. 

Objectives 

To  provide  technical  assistance  to  the 
U.S.  Peace  Corps,  including  but  not 
limited  to: 

—Coordinate  Peace  Corps/U.S. 
Agency  for  International  Development 
(USAID)  support  for  the  Peace  Corps 
urban  development  initiative,  including 
the  identification  of  project 
opportunities,  developing  scopes  of 
work,  arranging  of  contracts  and  travel 
for  consultancies; 

— Review  and  summarize  the  Peace 
Crops'  urban  development  initiative  as 
developed  in  the  Peace  Corps  annual 
Integrated  Planning  and  Budget  System 
(IPBS)  submission  received  from  Peace 
Corps  field  operations  and  organize  the 
Peace  Crops'  Office  of  Training  and 
Program  Support  (OTAPS)  annual 
support  program.  The  resulting  work 
plan{s)  will  include  the  integration  of 
non-Peace  Corps  resources  (e.g.. 
USAID/Regional  Housing  and  Urban 
Development  Offices  and  the  Water  and 
Sanitation  and  Health  (WASH)  project) 
and  are  reviewed  and  approved  by  the 
appropriate  officials  in  each  of  the 
Peace  Corps'  regional  ofHces. 

— ^Periodically  prepare  articles  and 
guidelines  to  be  used  by  the  Peace  Corps 
in  promoting  its  urban  environmental 
development  initiative. 

— Visit  U.S.  universities  to  promote 
the  urt>an  environmental  program  as 
well  as  recruit  professionally  qualified 
volunteers  to  participate  in  Peace  Corps' 
expanding  urban  program.  The  urban 
projects  envisioned  include  such 
environmental  issues  as  solid  waste 
management,  potable  water/appropriate 
sanitation  systems  and  the  development 
of  overall  growth  guidelines  for  rapidly 
urbanizing  cities  of  the  third  world. 

— Based  on  the  Cote  d'lvoire  urban 
environmental  management  project, 
design  and  conduct  other  pilot  country 
specific  environmental  projects. 

— Organize  the  development  of  In- 
Service  Training  (1ST)  model(s)  for 
Peace  Corps  Volunteers  (PCVs)  working 
in  urban  environmentally  oriented 
projects  and  for  local-level  host  country 
counterparts,  as  well  as  implement 
country-specific  ISTs  based  on  these 
models. 

Selection  Criteria 

Performance  record  of  the  proposed 
principal. 

Demonstrated  ability  of  the  proposer 
to  design  and  deliver  assistance  in  the 
development  of  Peace  Corps  urban 


development  projects  and  related  pre- 
service  and  in-service  training  activities. 

Demonstrated  ability  of  the  proposer 
to  manage  budgets  and  personnel. 

Demonstrated  ability  of  proposer  to 
conduct  needs  assessments  and 
development  project  designs. 

Fluency  in  one  or  more  of  Peace 
Corps'  official  languages:  Spanish  or 
French  preferred. 

For  further  information  concerning 
technical  or  grant  performance  related 
inquiries,  please  contact:  George 
Mahaffy.  Director,  Office  of  Training 
and  Program  Support.  U.S.  Peace  Corps, 
room  800, 1990  K  Street  NW., 
Washington.  DC  20526.  Telephone:  (202) 
606-3100. 

For  further  information  concerning 
administrative  and  grant  management 
inquiries,  please  contact:  Robert  E. 
Soles,  Executive  Director  U.S.  MAB. 
room  608  SA-37.  OES/EGC/MAB.  U.S. 
Department  of  state.  Washington.  DC 
20522-3706.  Telephone:  (703)  235-2948. 

Dated:  December  30. 1991. 
Roger  E.  Soles, 

Executive  Director,  U.S.  Man  and  the 
Biosphere  Program.  » 

(FR  Doc.  92-403  Filed  l-&-«2;  8:45  am) 

BILUNQ  CODE  471(MW-II 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Hied  Under 

Subpart  O  During  ttw  Weeic  Ended 
December  27. 1991 

The  following  Applications  for 
Certicates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process 
the  application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number:  47927. 

Date  filed:  December  23. 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  20. 1992. 

Description:  Joint  Application  of 
United  Air  Lines.  Inc.  and  Pan  American 
World  Airways.  Inc..  pursuant  to  section 
401(h)  of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  approval  of  the 
transfer  to  United  of  certain  of  Pan  Am's 
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certificate,  exemption  authorities  and 
related  flight  frequency  allocations. 

Docket  Number  47929. 

Date  filed:  December  23, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  21, 1992. 

Description:  Joint  Application  of 
Executive  Airlines,  Inc.,  Flagship 
Airlines,  Inc.,  Simmons  Airlines,  Inc., 
and  Wings  West  Airlines,  Inc.,  pursuant 
to  section  401  of  the  Act  and  subpart  Q 
of  the  Regulations,  including  (to  the 
extent  applicable)  section  401(h) 
concerning  transfer  of  certificates,  that 
Executive's  certiHcate  of  public 
convenience  and  necessity  for  Route  537 
be  amended  and  reissued  in  the  names 
of  all  of  the  Joint  AppUcants,  subject  to 
a  condition  that  at  any  given  time  only 
one  of  them  may  operate  or  be 
designated  to  operate  over  a  limited- 
entry  route. 

Docket  Number:  47930.  s 

Date  filed:  December  24. 1991. 
'    Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  21, 1992. 

Description:  Joint  Application  of 
Trans  World  Airlines,  Inc..  and  USAir. 
Inc.,  pursuant  to  sectitm  401(h)  of  the 
Act  and  subpart  Q  of  .he  Regulations  for 
approval  of  the  transfc  r  to  USAir  of 
TWA's  certificate  authority  to  serve  the 
nonstop  Philadelphia-L  indon  and 
Baltimore-London  route  s. 

Docket  Number:  47931. 

Date  filed:  December  24, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  21, 1992. 

Description:  Application  of 
Worldwide  Airline  Services,  Inc., 
pursuant  to  section  401(d)fl)  of  the  Act 
and  subpart  Q  of  the  Act  far  a  certificate 
of  public  convenience  and  necessity 
authorizing  it  to  engage  in  scheduled 
interstate  and  overseas  air  - 
transportation  of  persons,  property  and 
mail  between  points  in  the  United 
States,  its  territories  and  possessions 
(including  the  District  of  Columbia). 

Docket  Number  47932. 
\  Date  filed:  December  24, 19W. 
''  Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  21, 1992. 

Description:  Application  of 
Worldwide  Airiine  Services.  Inci 
pursuant  to  section  401(d)(1)  of  the  Act 
and  subpart  Q  of  the  Regulations, 
applies  for  a  certificate  of  public 
convenience  and  necessity  authorizing  it 
to  engage  in  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  between  a  point  or  points  in  the 
United  States,  its  territories  and 
possessions  (including  the  District  of 


Colombia)  and  a  point  or  points  in  the 
Caribbean  Basin,  Mexico  and  Europe. 
Phyllis  T.  Kaylor. 

Cfiief  Documentary  Services  Divisions. 
[FR  Doc.  92-430  Filed  1-8-92:  &-45  am] 

MLUNQ  COOe  4t10-«2-M 

federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt 
of  Noise  CompatiMity  Program  and 
Request  for  Review  Albuquerque 
International  Aiipon,  ANMiquerque,  NM 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of 
Albuquerque,  New  Mexico,  for 
Albuquerque  International  Airport 
under  the  provisions  of  title  I  of  the 
Aviaticn  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L  96-193)  and  14  CFR 
part  150  are  in  compliance  with 
applicable  requirements.  The  FAA  also 
announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Albuquerque 
International  Airport  under  part  150  in 
conjunction  with4he  noise  exposure 
map,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
June  27, 1992. 

EFPECnvc  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  December  31. 
1991.  The  piiWc  comment  period  ends 
February  28, 1992. 

Fon  nmTNER  MFOimATiON  contact: 

Donald  C.  Harris;  Airports  Division, 
Southwest  Region 'Office,  Fort  Worth, 
TX.  76193-0651,  telephone  (817)  624- 
5612.  Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMBrfARV  INFONMATKM:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Albuquerque  International  Airport 
are  in  compliance  with  applicable 
requirements  of  part  150,  effective 
December  3a  1991.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  June  27, 1992.  Tljis  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 


submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
ojserations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150,  promulgated 
pursuant  to  Title  I  of  the  Act,  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  city  of  Albuquerque,  New 
Mexico,  submitted  to  the  FAA  on  July 
16, 1991,  noise  exposure  maps, 
descriptions  and  other  documentation 
which  were  produced  during 
development  of  the  Albuquerque 
International  Airport  FAR  Part  150 
Airport  Noise  Compatibihty  Plan  from 
1967  through  1991.  It  was  requested  that 
the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act.  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jomtly  by  the  three  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compaMbility 
program  under  section  104(b)  of  the  Ad 

The  FAA  Itas  completed  its  review  of 
the  noise  expmure  maps  and  related 
descriptions  submitted  by  the  city  of 
Albuquerque,  New  Mexico.  TTie  specific 
maps  under  consideration  are  identified 
in  Exhibit  Numbers  7  and  9  in  the 
submission,  llie  FAA  has  determined 
that  these  maps  for  Albuquerque 
International  Airport  are  in  compliance 
with  the  applicable  requirements.  This 
determination  is  effective  on  December 
31, 1991.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  qtiestions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
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submitted  under  Section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions . 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  { 150.21  of 
FAR  part  150.  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Albuquerque  International  Airport,  also 
effective  on  December  31. 1991. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  priorto 
approval  or  disapproval  of  the  program. 
TTie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  June  27, 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150, 1 150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 
Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  of  the  following  locations. 


Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.,  room  617. 
Washington,  DC  20591. 

Federal  Aviation  Administration. 
Southwest  Region  Airports  Division, 
4400  Blue  Mound  Road.  Fort  Worth. 
TX  76193-0651. 

Mr.  Carl  B.  Rodolph,  Acting  Aviation 
Director,  Albuquerque  International 
Airport,  P.O.  Box  9022.  Albuquerque, 
NM  87119. 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Fort  Worth.  TX.  December  31, 
1991 

John  M.  Dempsey, 
Manager,  Airports  Division. 
[FR  Doc.  92-462  Filed  1-8-92;  8:45  am] 

BILUNO  CODE  4«10-13-« 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  ToImcco  and 
Firearms 

(Notice  No.  733] 

Commerce  In  Explosives;  List  of 
Explosive  Materials 

Pursuant  to  the  provisions  of  section 
841(d]  of  title  18.  United  States  Code, 
and  27  CFR  55.23,  the  Director,  Bureau  of 
Alcohol.  Tobacco,  and  Firearms,  must 
publish  and  revise  at  least  annually  in 
the  Federal  Register  a  list  of  explosives 
determined  to  be  within  the  coverage  of 
18  U.S.C.  Chapter  40,  Importation, 
Manufacture,  Distribution  and  Storage 
of  Explosive  Materials.  This  chapter 
covers  not  only  explosives,  but  also 
blasting  agents  and  detonators,  all  of 
which  are  defined  as  explosive 
materials  in  section  841(c)  of  title  18, 
United  States  Code. 

Accordingly,  the  following  is  the  1992 
List  of  Explosive  Materials  subject  to 
regulation  under  18  U.S.C.  Chapter  40. 
which  includes  both  the  list  of 
explosives  (including  detonators) 
required  to  be  published  in  the  Federal 
Register  and  blasting  agents.  The  list  is 
intended  to  also  include  any  and  all 
mixtures  containing  any  of  the  materials 
in  the  list.  Materials  constituting 
blasting  agents  are  marked  by  an 
asterisk.  While  the  list  is 
comprehensive,  it  is  not  all  inclusive. 
The  fact  that  an  explosive  material  may 
not  be  on  the  list  does  not  mean  that  it  is 
not  within  the  coverage  of  the  law  if  it 
otherwise  meets  the  statutory 
definitions  in  section  841  of  Title  18, 
United  States  Code.  Explosive  materials 
are  listed  alphabetically  by  their 
common  names  followed  by  Chemical 


names  and  synonyms  in  brackets.  This 
revised  list  supersedes  the  List  of 
Explosive  Materials  dated  January  9. 
1991.  (56  FR  910)  and  will  be  effective  as 
of  the  date  of  publication  in  the  Federal 
Reg^ter. 

List  of  Explosivfl  Materials 

A 

Acetylides  of  heavy  metals 

Aluminum  containing  polymeric  propellant 

Aluminum  ophorite  explosive 

Amatex 

Amatol 

Ammonal 

Ammonium  nitrate  explosive  mixtures  (cap  . 

sensitive) 
'Ammonium  nitrate  explosive  mixtures  (non 

cap  sensitive) 
Aromatic  nitro-compound  explosive  mixtures 
Ammonium  perchlorate  explosive  mixtures 
Ammonium  perchlorate  composite  propellant 
Ammonium  picrate  [picrate  of  ammonia. 

Explosive  Dj 
Ammonium  salt  lattice  with  isomorphously 

substituted  inorganic  salts 
•ANFO  (ammonium  nitrate-fuel  oil) 

B 

Baratol 

Baronol 

BEAF  (1.  2-bis  (2.  2-dinuoro-2- 
nitroacetoxyethane]] 

Black  powder 

Black  powder  based  explosive  mixtures 

'Blasting  agents,  nitro-carbo-nitrates, 
including  non  cap  sensitive  slurry  and 
water-gel  explosives  f 

Blasting  caps 

Blasting  gelatin 

Blasting  powder 

BT.NEC  (bis  (trinitroethyl)  carbonate] 

Bulk  salutes 

BTNEN  (bis  (trinitroethyl)  nitramine) 

BTTN  (1.2,4  butanetriol  trinitrate) 

Butyl  tetryl 

C 

Calcium  nitrate  explosive  mixture 
Cellulose  hexanitrate  exposive  mixture 
Chlorate  explosive  mixtures 
Composition  A  and  variations 
Composition  B  and  variations 
Composition  C  and  variations 
Copper  acetylide 
Cyanuric  triazide 

Cyclotrimethylenetrinitramine  [RDX] 
CyclofetramethylenetetrsThitramine  (HMX) 
Cyclonite  (RDXJ 
Cyclotol 

D 

DATB  (diaminotrinitrobenzenej 

DDNP  (diazodinitrophenolj 

DECDN  (diethyleneglycol  dinitrate] 

Detonating  cord 

Detonators 

Dimethylol  dimethyl  methane  dinitrate 

composition 
Dinitroefhyieneurea 
Dinitroglycerine  (glycerol  dinitrate] 
Dinitrophenol 
Dinitrophenolates 
Dinitrophenyl  hydrazine 
Dinitroresorcinol 
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Dinitrotoluene-sodium  nitrate  e^cplosive 

mixtures 
DIPAM 

Dipicryl  sulfone 
Dipicrylamine 

DNDP  [dinitropentano  nitrile] 
DNPA  [2,2-dinitropropyl  acrylale) 
Dynamite 

E 

EDDN  [ethylene  diamine  dinitrate] 

EDNA 

Ednatol 

EDNP  (ethyl  4,4-dinitropentanoate] 

Erythritol  tetranitrate  explosives 

Esters  of  nitro-substituted  alcohols 

EGDN  [ethylene  glycol  dinitrate] 

Ethyl-tetryl 

Explosive  conitrates 

Explosive  gelatins 

Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  hydrocarbons 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  nitro  bodies 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  water 

insoluble  fuels 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  water  soluble 

fuels 
Explosive  mixtures  containing  sensitized 

nitromethane 
Explosive  mixtures  containing 

tetraintromethane  (nitroform) 
Explosive  nitro  compounds  of  aromatic 

hydrocarbons 
Explosive  organic  nitrate  mixtures 
Explosive  Uquids 
Explosive  powders 

F 

Flash  powder 
Fulminate  of  mercury 
Fulminate  of  silver 
Fulminating  gold 
Fulminating  mercury 
Fulminating  platinimi 
Fulminating  silver 

G 

Gelatinized  nitrocellulose 

Gem-dinitro  aliphatic  explosive  mixtures 

Guanyl  nitrosamino  gusnyl  tetrazene 

Guanyl  nitrosamino  guanylidene  hydrazine 

Guncotton 

H 

Heavy  metal  azides 
Hexanite 
\    Hexanitrodiphenylamine 
\  HexanitrostObene 
Hexogen  [ROX] 

xHexogene  or  octogene  and  a  nitrated  N- 
\  methyianiline 
ilexolitea 

HMX  [cyclo-1.3,5,7-tetramethylene-2v43.B- 
\tetranitramine;  Octogen]  Hydrazinium 
^trate/hydrazine/aluminum  explosive 
^     System 
Hydrazoic  acid    . 

I 

Igniter  cord  / .  ^ 

Igniters 

Initiating  tube  systems 

K 

KDNBF  (potassium  dinitrobenzo-furoxane] 


L 

Lead  azide 

Lead  mannite 

Lead  mononitroresorcinate 

Lead  picrate 

Lead  salts,  explosive 

Lead  styphnate  [styphnate  of  lead,  lead 

trinitroresorcinate] 
Liquid  nitrated  polyol  and  trimethylolethane 
Liquid  oxygen  explosives 

M 

Magnesium  ophorite  explosives 

Mannitol  hexanitrate 

MDNP  [methyl  4.4-dinitropentanoate) 

MEAN  [monoethanolamine  nitrate] 

Mercuric  fulminate 

Mercury  oxalate 

Nitric  acid  and  carboxylic  fuel  explosive 

Nitric  acid  explosive  mixtures 

Nitro  aromatic  explosive  mixtures 

Mercury  tartrate 

Metriol  trinitrate 

Minol-2  [40%  TNT,  40%  ammonium  nitrate, 

20%  aluminum] 
MMAN  [monomethylamine  nitcatej: 

methylamine  nitrate 
Mononitrotoluene-nitroglycerin  mixture 
Monopropellants 

N 

NIBTN  [nitroisobutametriol  trinitrate] 
Nitrate  sensitized  with  gelled  nitroparaffin 
Nitrated  carbohydrate  explosive 
Nitrated  glucoside  explosive 
Nitrated  polyhydric  alcohol  explosives 
Nitrates  of  soda  explosive  mixtures 
Nitric  acid  and  a  nitro  aromatic  compound 

explosive 
Nitro  compounds  of  furane  explosive 

mixtures 
Nitrocellulose  explosive 
Nitroderivative  of  urea  explosive  mixture 
Nitrogektin  explosive 
Nitrogen  trichloride 
Nitrogen  tri-iodide 
Nitn^ycerine  (NG,  RNG.  nitro,  glyceryl 

trinitrate,  trinitroglycerine] 
Nitroglycide 

Nitn^ycol  (ethylene  glycol  dinitrate,  EGDN) 
Nitroguanidine  explosives 
Nitroparaffins  Explosive  Grade  and 

ammonium  ni^te  mixtures 
Nitronium  perchlorate  propellant  mixtures 
Nitrostarch 

Nitro-substituted  carboxylic  acids 
Nitrourea 


Octogen  [HMX] 

Octol  (75  percent  HMX.  25  percent  TNT] 

Oiganic  amine  nitrates 

Organic  nitramines 


PBX  (RDX  and  plasticizer] 
Pellet  powder 
Penthrinite  composition 
Pentolite 

PYX  (2,8-bis(picrylamino)-3.S-<linitropyridine 
Perchlorate  explosive  mixtures 
Peroxide  based  explosive  mixtures    ' 
PETN  (nitropentaerythrite.  pentaerythrite 
tetranitrate.  pentaerythritol  tetranitrate] 
Picramic  acid  and  its  salts 


Picramide 

Picrate  of  potassium  explosive  mixtures 

Picratol 

Picric  acid  (manufactured  as  an  explosive) 

Picryl  chloride 

Picryl  fluroide 

PLX  [95%  nitromethane.  5%  ethylenediamine] 

Polynitro  aliphatic  compounds 

Polyolpolynitrate-nitrocellulose  explosive 

gels 
Potassium  chlorate  and  lead  sulfocyanate 

explosive 
Potassium  nitrate  explosive  mixtures 
Potassium  nitroaminotetrazole 


RDX  (cyclonite.  hexogen.  T4,  cyclo-1.3.5,- 
trimethyiene-2.4.6.-trinitramine;hexahydro- 
1,3,5-trinitro-S-triazineJ 


Safety  fuse 

Salutes,  (bulk) 

Salts  of  organic  amino  sulfonic  acid  explosive 

mixture 
Silver  acetylide 
Silver  azide 
Silver  fulminate 

Silver  oxalate  explosive  mixtures 
Silver  styphnate 

Silver  tartrate  explosive  mixtures 
Silver  tetrazene 
Slurried  explosive  mixtures  of  water. 

inorganic  oxidizing  salt,  gelling  agent,  fuel 

and  sensitizer  (cap  sensitive) 
Smokeless  powder 
Sodatol 
Sodium  amatol 

Sodium  azide  explosive  mixture 
Sidium  dinitnvoriho-cresolate 
Sodium  nitrate-potassium  nitrate  explosive 

mixture 
Sodium  picramate 
Special  fireworks 
Squibs 
S^hnic  acid  explosives 


Tacot  [tetranitro-2.3.5.e-dibenzo-1.3a,4.6a- 

tetrazapentalene] 
TATB  [triaminotrinitrobenzene] 
TEGDN  [trietbylene  glycol  dinitrate] 
Tetrazene  [tetracene,  tetrazine.  1(5- 

tetrazolyl)-4-guanyl  tetrazene  hydrate] 
Tetranitrocarbazole 
Tetryl  (2,4,6  fetranitro-N-methylaniline] 
Tetrytol 
Thickened  inorganic  oxidizer  salt  slurried 

explosive  mixture 
TMETN  (trimethylolethane  trinitrate) 
TNEF  (trinitroethyl  formal] 
TNEOC  [trinitroethylorthocarbonate)^ 
TNEOF  [trinitroethyl  orthoforroate) 
TNT  (trinitrotoluene,  trotyl,  trilite,  triton] 
Torpex 
Tridite 
Trimethylol  ethyl  methane  trinitrate 

composition 
Trimethylolthane  trinitrate-nitrocellulose 
Trimonile 
Trinitroanisole 
Trinitrobenzene 
Trinitrobenxok  acid 
Trinltrocreaol 
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Trini  tro-meta-cresol 

Trinitronaphthalene 

Trinitrophenetol 

Trinitrophloroglucinol 

Trinitroresorcinol 

Tritonal 

U 

Urea  nitrate 

W 

Water  bearing  explosives  having  salts  of 
oxidizing  acids  and  nitrogen  bases, 
sulfates,  or  sulfamates  (cap  senative] 

Water-in-oil  emulsion  explosive  compositions 

X 

Xanthamonas  hydrophilic  colloid  explosive 
mixture 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Deel.  Specialist.  Firearms  and 
Explosives  Operations  Branch,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226  (202-927-8310). 

Approved:  January  2. 1992. 
Stephen  E.  Higgins, 
Director. 
[FR  Doc.  92-503  Filed  1-8-92:  8:45  km] 

BILUNQ  CODE  4«10-31-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Public  Law  92-463,  as  amended  by 
Public  Law  94-409,  and  as  cited  in  5 
U.S.C.  552(b)  (2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson.  VA  Wage  Committee, 
room  1161,  810  Vermont  Avenue,  NW.. 
Washington,  DC  20420. 

Dated:  December  30. 1991. 
By  Direction  of  the  Secretary. 
Diane  H.  Landis, 

Committee  Management  Officer. 

(FR  Doc.  92-470  Filed  1-8-92;  8:45  am) 

BILLING  CODE  S32O-01-II 


Wage  Committee;  Meetings 

The  Department  of  Veterans  Affairs 
(VA)  in  accordance  with  Public  Law  92- 
463,  gives  notice  that  meetings  of  the  VA 
Wage  Committee  will  be  held  on: 
Wednesday,  January  22, 1992,  at  2  p.m. 
Wednesday,  January  29, 1992,  at  2  p.m. 
Wednesday,  February  12, 1992,  at  2  p.m. 
Wednesday,  February  26, 1992,  at  2  p.m. 
Wednesday,  March  11, 1992,  at  2  p.m. 
Wednesday,  March  25, 1992,  at  2  p.m. 

The  meetings  will  be  held  in  room 
1161,  Veterans  Affairs  Central  Office, 
810  Vermont  Avenue,  NW.,  Washington, 
DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Chief  Medical  Director  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  speciHcations, 
wage  survey  data,  local  committee 
reports  and  recommendations, 
statistical  analyses,  and  proposed  wage 
schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 
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Performance  Review  Board  Members 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

summary:  Under  the  provisions  of  5 
U.S.C.  4314(c)(4)  agencies  are  required 
to  publish  notice  in  the  Federal  Register 
of  the  appointment  of  Performance 
Review  Board  (PRB)  members.  This 
notice  revises  that  list  of  members  of  the 
Department  of  Veterans  Affairs  (VA's) 
Performance  Review  Boards  which  was 
published  in  the  Federal  Register  (55  FR 
49972,  dated  December  3, 1990). 
EFFECTIVE  DATE:  November  25, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
K.  Joyce  Edwards,  Office  of  Personnel 
and  Labor  Relations  (053),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW,  Washington.  DC  20420, 
(202)  535-6723. 

VA  Performance  Review  Board  (PRB) 

Ronald  E.  Ray,  Assistant  Secretary  for 

Human  Resources  and  Administration 

(Chairperson) 
C.  Wayne  Hawkins,  Deputy  Chief 

Medical  Director  for  Administration 

and  Operations 
Sylvia  Chavez  Long,  Assistant  Secretary 

for  Congressional  Affairs 
S.  Anthony  McCann,  Assistant 

Secretary  for  Finance  and  Information 

Resources  Management 


William  T.  Merriman.  Deputy  Inspector 

General 
Bill  B.  Pearson,  Deputy  Chief  Benefits 

Director 
Richard  Pell,  Jr..  Director,  Operations 

and  Policy  Staff 
Roger  R.  Rapp,  Director  of  Field 

Operations.  National  Cemetery 

System 

Veterans  Benefits  Administration  PRB 

Harold  F.  Gracey.  Chief  of  Staff 

(Chairperson) 
James  A.  Maye,  Director  Southern  Area 
Richard  Pell,  Jr.,  Director,  Operations 

and  Policy  Staff 
William  D.  Stinger,  Assistant  Chief 

Benefits  Director  for  Planning 
David  M.  Walls,  Director.  Western  Area 

Veterans  Health  Administration  PRB 

John  T.  Farrar,  M.D.,  Deputy  Chief 

Medical  Director  (CMD)  (Chairperson) 
Galen  Barbour,  M.D.,  Associate  CMD  for 

Quality  Management 
Donald  E.  Bumette,  Regional  Director, 

Eastern  Region 
Clark  R.  Doughty,  Regional  Director, 

Western  Region 
Robert  H.  Roswell,  M.D.,  Associate 

Deputy  CMD  (Clinical  Programs) 
John  R.  Fears,  Associate  CMD  for 

Resource  Management 
Sanford  M.  Garfunkel,  Associate  CMD 

for  Operations 
Joseph  G.  Gray,  Associate  CMD  for 

External  Relations 
C.  Wayne  Hawkins,  Deputy  CMD  for 

Administration  and  Operations 
Richard  P.  Miller,  Regional  Director, 

Southern  Region 
Richard  Pell,  Jr.,  Director,  Operations 

and  Policy  Staff 
Dennis  H.  Smith,  Executive  Assistant  to 

CMD 
Charles  V.  Yarbrough,  Associate  CMD 

for  Administration 
Albert  Zamberlan,  Regional  Director, 

Central  Region 

Office  of  Inspector  General  PRB 

Milton  McDonald,  Deputy  Assistant 
Inspector  General  for  Audit. 
Department  of  State  (Chairperson) 

David  A.  Brinkman,  Assistant  Inspector 
General  for  Analysis  and  Follow-up, 
Department  of  Defense 

H.  Rae  Scott,  Assistant  Inspector. 
General  for  Investigations, 
Department  of  Transportation 

Dated:  December  31, 1991. 
Edward  ).  Derwinski, 
Secretary  of  Veterans  Affairs. 
(FR  Doc.  92-471  Filed  1-8-92;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  57.  No.  8 

Thursday.  January       1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  RJTURES  TRADINO 

COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

January  22, 1992. 

PLACE:  2033  K  St..  NW..  Washington. 

DC.  Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Application  of  the  Mid/America 
Commodity  Exchange  for  contract 
market  in  options  on  Rough  Rice  futures 

— ^Program  review/lsl  quarter,  FY  92 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

(PR  Doc.  92-613  Filed  1-7-92;  11:32  am] 

BILLINQ  CODE  S3S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Wednesday, 
January  22, 1992. 

place:  2033  K  St..  NW.,  Washington. 

DC.  8lh  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Rule  Enforcement  Review 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  92-614  Filed  1-7-92;  1132  am| 

BtLUNQ  CODE  e3S1-01-M 

FEDERAL  ELECTION  COMMISSION 

*  *  *  •  • 

DATE  AND  TIME:  Tuesday,  January  14, 

1992. 10  a.m. 

PLACE:  999  E  Street.  NW..  Washington. 

DC.       4. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§  437g. 
Audits  conducted  pursuant  to  2  U.S.C.  S  437g, 

i  43S(b).  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 


DATE  AND  TIME:  Thursday.  January  16. 
1992, 10  a.m. 

PLACE:  999  E  Street,  NW..  Washington. 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 
'  ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Title  26  Certification  Matters 
Advisory  Opinion  1991-37:  Ms  Linda 

Michelsen  of  Democratic  Election 

Reporting  Education  Fund 
Advisory  Opinion  1991-38:  Mr.  Gene  Karp  on 

behalf  of  Senator  Dennis  DeConcini 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 

Telephone:  (202)  219-4155. 

Delores  Harris, 

Administrative  Assistant. 

(PR  Doc.  92-719  Filed  1-7-92;  3:36  pmj 

BtLUNG  CODE  •71t-01-M 

LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS  OFFICE  OF  THE  INSPECTOR 
GENERAL  OVERSIGHT  COMMITTEE 

Notice 

TIME  AND  date:  A  meeting  of  the  Board 

of  Directors  Office  of  the  Inspector 

General  Oversight  Committee  will  be 

held  on  January  12, 1992.  The  meeting 

will  commence  at  6:00  p.m. 

PLACE:  The  Washington  Court  Hotel,  525 

New  Jersey  Avenue,  NW..  The  Ballroom 

Center,  Washington.  DC  20001,  (202) 

626-2100. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  July  9, 1991 

Meeting. 

3.  Consideration  of  Committee  Chairman's 

Report  on  December  19, 1991  Meeting 
with  Senate  Committee  on  Governmental 
Affairs. 

4.  Consideration  of  Draft  Management  Report 

on  the  Inspector  General's  1990  and  1991 
Semiannual  Reports. 

CONTACT  PERSON  FOR  INFORMA-nON: 
Patricia  D.  Batie.  Executive  Office,  (202) 
863-1839. 

Date  Issued;  January  7, 1992. 
Patricia  O.  Batie, 
Corporate  Secretary. 

The  Legal  Services  Corporation's 
billing  code  number  is  #7050-01. 
AGDA112.0IG/ 

[PR  Doc.  92-654  Filed  1-7-92;  1:35  pmJ 
■ILUN6  CODE  70SO-01-M 


LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS  OPERATIONS  AND 
REGULATIONS  COMMITTEE  MEETING 

Notice 

"HME  AND  date:  A  meeting  of  the  Board 
of  Directors  Operations  and  Regulation 
Committee  will  be  held  on  January  13. 
1992.  The  meeting  will  commence  at  8:00 
a.m. 

PLACE:  The  Washington  Court  Hotel,  525 
New  Jersey  Avenue.  NW.,  The  Ballroom 
Center,  Washington,  DC  20001,  (202) 
628-2100. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  November  13, 1991 

Meeting. 

3.  Consideration  of  Matters  Related  to  the 

Design  and  Development  of  a 
Demonstration  Project  for  the 
Competitive  Bidding  of  Funds  Granted 
by  the  Legal  Services  Corporation. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie.  Executive  Office.  (202) 
863-1839. 

Date  Issued:  January  7. 1992. 
Patricia  D.  Batie. 
Corporate  Secretary. 

The  Legal  Services  Corporation's 
billing  code  number  is  #7050-01. 
AGDA113.0PS/ 

(PR  Doc.  92-655  Filed  1-7-92;  1:35  pmj 
MLUNQ  COOE  70S0-«1-II 

LEGAL  SERVICES  CORPORA'nON  BOARD 
OF  DIRECTORS  AUDIT  AND 
APPROPRIA'nONS  COMMITTEE  MEETING 

NO-ncE 

-HME  AND  DATE:  A  meeting  of  the  Board 
of  Directors  Audit  and  Appropriations 
Committee  will  be  held  on  January  12. 
1992.  The  meeting  will  commence  at  4:00 
p.m.' 


'  Please  note  Ihul  this  meeting  will  be  canceled 
should  the  President  of  the  United  States  not 
reappoint  members  of  the  l.egal  Services 
Corporation  Board  of  Directors  prior  to  |anuary  12, 
1992. 

Should  the  Audit  and  Appropriations  Committee 
not  complete  its  business  by  6:00  p.m..  the  meeting 
will  recess  briefly  to  permit  the  Board  of  Directors 
Office  of  the  inspector  General  Oversight 
Committee  (OIG  Committee)  to  meet.  Should  this 
occur,  the  Audit  and  Appropriations  Committee  will 
reconvene  immediately  following  conclusion  of  the 
OIG  Committeeli)eeling. 
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place:  The  Washington  Court  Hotel,  525 

New  Jersey  Avenue,  NW.,  The  Ballroom 

Center,  Washington.  DC  20001.  (202) 

62&-2100. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  December  8, 1991 

Meeting 

3.  Consideration  of  Fiscal  Year  1991 

Carryover  Funds. 

4.  Consideration  of  Fiscal  Year  1992 

Consolidated  Operating  Budget. 
5  Consideration  of  Fiscal  Year  1993  Budget 
Request. 

a.  Consideration  of  the  Provision  for  the 
Delivery  of  Legal  Services  Committee 
Recommendation  Regarding  Guidelines 
Used  for  Unsolicited  Proposals  for 
Corporation  Funds. 

b.  Consideration  of  the  Provision  for  the 
Delivery  of  Legal  Services  Committee 
Recommendation  Regarding  the  Current 
Corporation  Policy  Govemingi  Interstate 
Subgrants. 

c.  Consideration  of  the  Fiscal  Requirements 
of  the  Provision  for  the  Delivery  of  Legal 
Services  Committee  Recommendation 
Regarding  Vehicles  Through  Which  the 
Corporation  Could  Assist  LSC-Funded 
Grantees  to  Recruit  and  Retain  Staff 
Attorneys. 

d.  Consideration  of  the  Fiscal     I 
Requirements  of  the  Provision  for  the 
Delivery  of  Legal  Services  Committee 
Recommendation  Regarding  Vehicles 
Through  Which  the  Corporation  Could 
Facilitate  the  Work  of  Client 
Organizations  on  a  National  Level. 

e.  Consideration  of  the  Fiscal  Requirements 
of  the  Provision  for  the  Delivery  of  Legal 
Services  Committee  Recommendation 
Regarding  the  Continued  Annual  Funding 
of  Law  School  Clinics. 

f.  Consideration  of  the  Fiscal  Requirements 
of  the  Provision  for  the  Delivery  of  Legal 
Services  Committee  Recommendation 
Regarding  Funding  for  Innovative  Grant 
Proposals. 

6.  Consideration  of  Adequate  Funding  for  the 
Micronesian  Legal  Services  Corporation. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie  (202)  863-1893. 

Date  Issued:  January  7, 1992. 
Patricia  D.  Bade, 
Corporate  Secretary. 

The  Legal  Services  Corporation's 
billing  code  number  is  #7050-01. 
AGDA112.AA/ 

|FR  Doc.  92-656  Filed  1-7-92: 1:35  pmj 

WLUNG  CODE  70S0-01-M 

LEGAL  SERVICES  CORPORATION  BOARD 

OF  DIRECTORS  PROVISION  FOR  THE 

DEUVERV  OF  LEGAL  SERVICES 

COMMITTEE  MEETING  | 

Notice 

TIME  AND  DATE:  A  meeting  of  the  Board 


of  Directors  Provision  for  the  Delivery  of 

Legal  Services  Committee  will  be  held 

on  January  12, 1992.  The  meeting  will 

commence  at  12:00  p.m. 

PLACE:  The  Washington  Court  Hotel,  525 

New  Jersey  Avenue,  NW.,  The  Ballroom 

Center,  Washington,  DC  20001,  (202) 

628-2100. 

STATIJS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2.  Approval  of  August  24-25, 1989  and 

December  7, 1991  Meeting  Minutes. 

3.  Consideration  of  Guidelines  Used  for 

Unsolicited  Proposals  for  Corporation 
Grants. 

4.  Consideration  of  the  Current  Corporation 

Policy  Governing  Interstate  Subgrants. 

5.  Consideration  of  Vehicles  Through  Which 

the  Corporation  Could  Assist  LSC- 
Funded  Grantees  To  Recruit  and  Retain 
Staff  Attorneys. 
6  Consideration  of  Vehicles  Through  Which 
the  Corporation  Could  Facilitate  the 
Work  of  Client  Organizations  on  a 
National  Level. 

7.  Consideration  of  Matters  Related  to  the 

Continued  Annual  Funding  of  Law 
School  Clinics. 

8.  Consideration  of  the  Provision  of  Funding 

for  Innovative  Grant  Proposals^ 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie.  Executive  Office,  (202) 
863-1839. 

Date  Issued;  January  7, 1992. 
Patricia  D.  Batie, 
Corporate  Secretary. 

The  Legal  Services  Corporation's 
billing  code  number  is  No.  7050-01. 
AGDA112.PRV/ 

[FR  Doc.  92-657  Filed  X-7-92;  1:35  pm) 

BILLING  CODE  70S0-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meeting 

TIME  AND  DATE:  9:30  a.m.,  Wednesday. 

January  15. 1992. 

PLACE:  Filene  Board  Room.  7th  Floor. 

1776  G  Street.  NW..  Washington,  DC 

20456. 

STATUS:  Open. 

BOARD  BRIEFING: 

1.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 

Meeting. 

2.  Central  Liquidity  Facility  Report  and 

Review  of  CLF  Lending  Rate. 

3.  Proposed  Amendment:  Part  705.  NCUA's 

Rules  and  Regulations,  Community 
Development  Revolving  Loan  Program. 

4.  Proposed  Amendment:  Part  722,  NCUA's 

Rules  and  Regulations.  Appraisals. 


RECESS:  10:45  a.m. 

TIME  AND  DATE:  11:00  a.m.,  Wednesday. 

January  15. 1992. 

PLACE:  Filene  Board  Room,  7th  Floor, 

1776  G  Street,  NW..  Washington,  DC 

20456. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed,  . 

Meeting. 

2.  Administrative  Actions  under  Section  206 

of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii).  and 
(9)(B). 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (202)  682-9600. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  92-689  Filed  1-7-92;  1:46  pmJ' 

BIUING  CODE  7S3S-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting  * 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-^09.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  13. 1992. 

A  closed  meeting  will  be  held  on 
Tuesday.  January  14, 1992.  at  2:30  p.m. 

Commissioners.  Counsel  to  the    ^ 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  January 
14. 1992.  at  2:30  p.m..  will  be: 

Settlement  of  administrative  proceedings  of 

an  enforcementnature. 
Institution  of  injunctive  actions. 
Institution  of  administrative  proceedings  of 

an  enforcement  nature. 
Settlement  of  injunctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 


UMI 
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scheduling  of  meeting  items.  For  further 

information  and  to  ascertain  what,  if 

any,  matters  have  been  added,  deleted 

or  postponed,  please  contact:  Holly 

Smith  at  (202)  272-2100. 

fonalhan  G.  Katz,  ^ 

Secretary. 

lanuary  6, 1992. 

(FR  Doc.  92-722  Filed  1-7-92;  3:58  pmj 

MUMO  CODE  W10-01-M 


/ 
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Corrections 


Federal  Re^ster 

Vol.  57.  No.  6 

Thursday,  {anuary  9.  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  t)y  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  ttie  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Social  Security  Administration 

20  CFR  Part  401 
RIN  0960-AC79 

Blood  Donor  Locator  Service 

Correction 


December  24. 1991.  make  the  following 
corrections: 

1.  On  page  66562,  in  the  1st  column,  in 
the  2nd  full  paragraph,  in  the  13th  line, 
after  the  word  "Secretary",  insert 
"requests  for  address  information,  and 
to  accept  from  the  Secretary". 

§401.600    [Corrected] 

2.  On  page  66565.  in  the  second 
column,  under  Related  blood  donor 
records,  in  §  401.600  (b)(2){iii),  in  the 
sixth  line,  "individual"  was  misspelled. 

BlUING  CODE  1505-01-0 


INTERSTATE  COMMERCE 
COMMISSION 

I  Finance  Docket  No.  31957] 

Norfolk  and  Western  Railway 
Company— Corporate  Family 
Transaction  Exemption— Wabash 
Railroad  Company 

Correction 

In  notice  document  91-26529 
appearing  on  page  56663  in  the  issue  of 
Wednesday.  November  6, 1991.  in  the 
second  column,  in  the  file  line  at  the  end 
of  the  document,  "FR  Doc.  91-06529" 
should  read  "FR  Doc.  91-26529". 

BUXWO  CODE  1SOM1-0 


In  rule  document  91-30610,  beginning 
on  page  66561.  in  the  issue  of  Tuesday, 


1992 


UMI 


Thursday 
January  9,  1992 


Part  II 

Environmental 
Protection  Agency 


40  CFR  Parts  148,  260,  261,  et  al. 
Land  Disposal  Restrictions  for  Newly 
Listed  Wastes  and  Contaminated  Debris; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  148. 260, 261, 262, 264, 
265, 268, 270  and  271 

[FRL-4014-1] 

Land  Dtspoaal  Reatrtetlons  for  Newly 
Uated  Wastes  and  Contaminated 
Debris 

AOCNCV:  Epvironmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMANV:  The  Environmental  Protection 
Agency  (EPA)  today  is  proposing 
treatment  standards  under  the  land 
disposal  restrictions  (LDR)  program  for 
certain  wastes  listed  after  November  8. 
1984,  and  is  also  proposing  to  revise 
treatment  standards  for  debris 
contaminated  with  certain  listed 
hazardous  waste  or  debris  that  exhibits 
certain  hazardous  waste  characteristics 
(hereinafter  referred  to  as  contaminated 
debris).  EPA  is  also  proposing  several 
revisions  to  previously  promulgated 
standards  and  requirements.  Due  to 
critical  deadlines  for  this  rulemaking, 
today's  proposal  does  not  reflect  the 
decision  in  Shell  Oil  Co.  v.  EPA,  No.  BO- 
1532  (D.C.  Cir.  December  6, 1991).  where 
the  court  found  procedural  defects  in 
promulgation  of  the  mixture  and 
derived-from  rules.  EPA  recognizes  that 
the  court's  remand  of  these  rules  may 
affect  this  proposal  and  the  final  rule. 
EPA  requests  comment  on  the  impact  of 
that  ruling  on  this  proposal. 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before 
February  24. 1992.  (Since  the  Agency  has 
entered  into  a  settlement  agreement  to 
promulgate  this  rule  by  May  1992,  and 
the  capacity  variance  for  much 
contaminated  debris  ends  on  May  8, 
1992,  no  extensions  to  the  conunent 
period  will  be  granted.)         | 
AOORESSES:  The  public  must'  send  an 
original  and  two  copies  of  their 
conunents  to  EPA  RCRA  Docket 
Number  F-91-CD2P-FFFFF.  room  2427 
(OS-305).  401  M  Street  SW.. 
Washington,  DC  20460.  The  docket  is 
open  from  9  a.m.  to  4  p.m..  Monday 
through  Friday,  except  on  Federal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  (202)  475-9327.  A  maximum  of 
100  pages  from  the  docket  may  be 
copied  at  no  cost  Additional  copies  cost 
$0.20  per  page. 

EPA  is  asking  prospective 
commenters  to  voluntarily  submit  one 
additional  copy  of  their  conunents  on 
labeled  personal  computer  diskettes  in 
ASCII  (TEXT)  format  or  a  word 


processing  format  that  can  be  converted 
to  ASCII  (TEXT).  It  is  essential  to 
specify  on  the  disk  label  the  word 
processing  software  and  version/edition 
as  well  as  the  commenter's  name.  This 
will  allow  EPA  to  convert  the  comments 
into  one  of  the  word  processing  formats 
^utilized  by  the  Agency.  Please  use 
mailing  envelopes  designed  to 
physically  protect  the  submitted 
diskettes.  EPA  emphasizes  that 
submission  of  comments  on  diskette  is 
not  mandatory,  nor  will  it  result  in  any 
advantage  or  disadvantage  to  any 
commenter.  Rather.  EPA  is 
experimenting  with  this  procedure    • 
solely  as  an  attempt  to  expedite  our 
internal  review  and  response  to 
comments.  For  further  information  on 
the  submission  of  diskettes,  contact  the 
Waste  Treatment  Branch  at  the  phone 
number  listed  below. 
FOR  niRTHER  INFORMATION  CONTACT: 
For  general  information,  contact  the 
RCRA  Hotline  at  (800)  424-0346  (toll 
free)  or  (703)  920-9810  locally.  For 
information  on  treatment  standards  for 
newly  listed  wastes  or  contaminated 
debris,  contact  the  Waste  Treatment 
Branch.  Office  of  Solid  Waste  (OS- 
322W).  U.S.  Environmental  Protection 
Agency.  401 M  St.  SW..  Washington.  DC 
20460.  (703)  306-8434.  For  information  on 
capacity  determinations  or  national 
capacity  variances,  contact  the  Capacity 
Programs  Branch.  Office  of  Solid  Waste 
(OS-322W).  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW.. 
Washington,  DC  20460.  (703)  308-8440. 
SUPPLEMENTARY  INFORMATION: 

Outline 

I.  Bacl(ground 

A.  Sununary  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1964. 

B.  Pollution  Prevention  (Waste 
Minimization)  Benefits. 

U.  Summary  of  Proposed  Rule 

A.  Newly  Listed  Wastes. 

B.  Changes  to  Current  Regulations. 

C.  Contaminated  Debris. 

01.  Detailed  Discussion  of  Today's  Proposed 

Rule:  Newly  Listed  Wastes 
A.  Recent  Petroleum  Refining  Wastes  (F037 

and  P038). 
E  Wastes  from  the  Production  of 

Unsymmetrical  Dimethylhydrazine 

(K107-K110). 

C.  Wastes  from  the  Production  and 
Dinitrotoluene  and  Toluenediamine 
(Kill  and  K112). 

D.  Wastes  from  the  Production  of  Ethylene 
Dibromide  (K117,  KllB  and  Kl3e). 

E.  Wastes  from  the  Production  of 
Ethylenebisdithiocarbamic  Acid  (K12^ 
Kl2e). 

F.  Wastes  from  the  Production  of  Methyl 
Bromide  (K131  and  K132). 

G.  Additional  Organic  U  Wastes  (U328, 
U353,  and  U359). 

rv.  Detailed  Discussion  of  Today's  Proposed 
Rule:  Changes  to  Existing  Regidations 


A  Proposed  Revisions  to  the  F001-F005 
Spent  Solvents  Treatment  S(andards. 

E  Conversion  of  Wastewater  Standards 
Based  on  Scrubber  Water. 

C.  Proposed  Revisions  to  Treatment 
Standards  for  K061,  F006.  and  KOBZ. 

D.  Inorganic  Constituents  to  be  Added  to 
Appendix  VIII. 

E.  Notification  and  Certification  for 
Characteristic  Wastes. 

F.  Applicability  of  Part  266  for  Certain 
Waste  Mixtures  No  Longer  Exhibiting  a 
Characteristic 

G.  Storage  and  Treatment  in  Containment     . 
Buildings. 

V.  Detailed  Discussion  of  Today's  Proposed 
Rule:  Contaminated  Debris 
A.  Overview. 
E  Definitions. 

C.  Contaminant  Categories. 

0.  Determining  Contaminants  Subject  to 
Treatment 

E  Exclusion  of  Contaminated  Debris  from 
Subtitle  C. 

F.  Contaminated  Debris  Treatment 
Standards. 

G.  Regulation  of  Treatment  Residuals. 
R  Other  Provisions  of  the  Rule. 

1.  Permits  for  Treatment  Facilities. 

|.  Comments  on  the  May  30, 1991  ANPRM. 
VL  Capacity  Determinations 
A.  Capacity  Analysis  Results  Summary. 
E  Petroleum  Refining  Wastes  and  Other 

Organic  Wastes. 
C  Required  and  Available  Capacity  for 

Ne%vly  Listed  Wastes  Mixed  with 

Radioactive  Contaminants. 

D.  Required  and  Available  Capacity  for 
Debris  Contamhiated  with  Newly  Listed 
Wastes. 

E.  Capacity  Determination  for  Underground 
Injected  Wastes. 

Vn.  State  Authority 
A.  Applicability  of  Rules  in  Authorized 

States. 
E  Effect  on  State  Authorization. 
Vm.  Effect  of  Proposed  Rule  on  Other 
Environmental  Programs 

A.  Discharges  Regulated  Under  the  Clean 
Water  Act 

B.  Discharges  Regulated  Under  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act 

C.  Groundwater  Protection  Principles. 

D.  Wellhead  Protection  Under  the  Safe 
Drinking  Water  Act  (SDWA). 

E.  Air  Emissions  Regulated  Under  the 
Clean  Air  Act  (CAA). 

F.  Clean  Up  Actions  Under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  UabiUty 
Act 

G.  ApplicabiUty  of  Treatment  Standards  to 
Wastes  from  Pesticides  Reg^ilated  Under 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act 

H.  Regulatory  Overlap  of  Polychlorinated 
Biphenyls  (PCBs).  Under  the  Toxic 
Substances  Control  Act  (TSCA)  and 
RCRA. 

L  Disposal  of  Asbestos  Regulated  Under 
TSCA. 
DC  Regulatory  Requirements 

A.  Economic  Impact  Screening  Analysis 
Pursuant  to  Executive  Order  12291. 
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B.  Paperwork  Reduction  Act. 
List  of  Subjects  in  40  CFR  parts  148.  260, 
261.  262,  264.  265,  268.  270  and  271. 
Appendix  I  to  the  Preamble:  Overview  of 

Debris  Treatment  Technologies 
Appendix  II  to  the  Preamble:  Asbestos 
Treatment  Standards 

I.  Background 

A.  Summary  of  Hazardous  and  Solid 
Waste  Amendments  of  1984 

The  Hazardous  ai>d  Solid  Waste 
Amendments  (HSWA)  to  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  enacted  on  November  8, 1984, 
prohibit  the  land  disposal  of  untreated 
hazardous  wastes.  HSWA  requires  EPA 
to  set  "*  *  *  levels  or  methods  of 
treatment,  if  any,  which  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  v;aste  so  that  short-term  and 
long-term  threats  to  human  health  and 
the  environment  are  minimized."  RCRA 
section  30O4(m](l).  Wastes  that  meet  the 
treatment  standards  established  by  EPA 
may  be  land  disposed.  For  purposes  of 
the  restrictions,  land  disposal  includes 
any  placement  of  hazardous  waste  in  a 
landnil,  surface  impoundment,  waste 
pile,  injection  well,  land  treatment 
faciUty,  salt  dome  formation,  salt  bed 
formation,  or  underground  mine  or  cave. 
RCRA  section  3004(k). 

EPA  was  required  to  promulgate  land 
disposal  prohibitions  and  treatment 
standards  by  May  8, 1990  for  all  wastes 
that  were  either  listed  or  identified  as 
hazardous  at  t^e  time  of  the  1984 
amendments,  a  task  EPA  completed 
v^thin  the  statutory  timeframes.  RCRA 
section  3004(d),  (e)  and  (g).  EPA  is  to 
promulgate  prohibitions  and  treatment 
standards  for  wastes  identified  or  Hsted 
after  the  date  of  the  1984  amendments 
(wastes  referred  to  in  this  notice  as 
"newly  listed  and  identiHed  wastes") 
within  six  months  after  the  listing  or 
identification  takes  effect.  RCRA  section 
3004(g)(4].  EPA  has  filed  with  the 
District  Court  a  proposed  consent 
decree  that  would  put  the  Agency  on  a 
schedule  for  adopting  prohibitions  and 
treatment  standards  for  newly  identified 
and  listed  wastes.  The  promulgation 
date  for  the  newly  identified  and  listed 
wastes  dealt  with  in  this  proposal  would 
be  May  1992.  (£Z?Fv.  Reilly.  Civ.  No.  89- 
0598,  DD.C.) 

The  land  disposal  restrictions  are 
effective  upon  promulgation.  RCRA 
section  3004(h){l).  However,  the 
Administrator  may  grant  a  national 
capacity  variance  from  the  immediate 
effective  date  and  establish  a  later 
effective  date  (not  to  exceed  two  years) 
based  on  *****  the  earliest  date  on 


which  adequate  alternative  treatment, 
recovery,  or  disposal  capacity  which 
protects  human  health  and  environment 
will  be  available."  RCRA  section 
3004(h)(2).  The  Administrator  may  also 
grant  a  case-by-case  extension  of  the 
effective  date  for  up  to  one  year, 
renewable  once  for  up  to  one  additional 
year,  when  an  applicant  successfully 
makes  certain  demonstrations.  RCRA 
section  3004(h](3].  See  55  FR  22526  (June 
1, 1990]  for  a  more  detailed  discussion 
on  national  capacity  variances  and 
case-by-case  extensions. 

In  addition  to  prohibition  land 
disposal  of  hazardous  wastes,  Congress 
prohibited  storage  of  any  waste  which  is 
prohibited  from.Iand  disposal  unless 
*****  such  storage  is  solely  for  the 
purpose  of  the  accumulation  of  such 
quantities  of  hazardous  waste  as  are 
necessary  to  facilitate  proper  recovery, 
treatment  or  disposal."  RCRA  section 
3004(j].  For  storage  up  to  one  year,  EPA 
bears  the  burden  of  proving  that  such 
storage  was  not  solely  for  the  purpose  of 
accumulation  of  quantities  necessary  to 
facilitate  proper  recovery,  treatment  or 
disposal.  40  CFR  268.50(b).  For  storage 
beyond  one  year,  the  burden  of  proof 
shifts  to  the  owner/ operator  of  a 
treatment,  storage  or  disposal  facility  to 
demonstrate  that  such  storage  was 
solely  for  the  purpose  of  accumulation 
of  quantities  necessary  to  facilitate 
proper  recovery,  treatment  or  disposal. 
40  CFR  268.50(c).  The  provision  applies, 
of  course,  only  to  storage  which  is  not 
also  defined  as  land  disposal  in  section 
3004(k). 

B.  Pollution  Prevention  (Waste 
Minimization)  Benefits 

EPA's  progress  over  the  years  in 
improving  environmental  quality 
through  its  media-specific  pollution 
control  programs  has  been  substantial. 
Over  the  past  two  decades,  standard 
industrial  practice  for  pollution  control 
concentrated  to  a  large  extent  on:  "end 
of  pipe"  treatment  or  land  disposal  of 
hazardous  and  non-hazardous  wastes. 
However,  EPA  realizes  that  there  are 
limits  to  how  much  environmental 
improvement  can  be  achieved  under 
these  programs  which  emphasize 
management  after  pollutants  have  been 
generated.  EPA  believes  that  reducing  or 
eliminating  discharges  and/or  emissions 
to  the  environment  through  the 
implementation  of  cost-effective  and 
environmentally  sound  recycling  and 
source  reduction  practices  can  provide 
additional  environmental  improvements. 

In  this  section.  RCRA  requirements 
and  state  l^slative  activities  regarding 
pollution  prevention/waste 
minimization  are  briefly  described.  Also 
described  are  activities  undertaken  by 


the  regulated  community  to  incorporate 
pollution  prevention/waste  • 

minimization  into  their  waste 
management  plans.  Finally,  this  section 
outlines  how  pollution  prevention/waste 
minimization  is  incorporated  into 
today's  proposed  rule. 

1.  General  Discussion  of  Pollution 
Prevention/Waste  Minimization 

Under  RCRA  sections  3002(b)  and 
3005(h],  hazardous  waste  generators  and 
owners/operators  of  treatment,  storage 
and  disposal  facilities  (TSDFs)  are 
required  to  certify  that  they  have  a 
program  in  place  to  reduce  the  volume 
or  quantity  and  toxicity  of  hazardous 
waste  to  the  degree  determined  to  be 
economically  practicable.  EPA 
encourages  hazardous  waste  generators 
and  owners/operators  of  TSDFs  to 
pursue  source  reduction  and 
environmentally  sound  recycling 
wherever  cost  effective  to  reduce  the 
need  for  and  costs  of  subsequent 
treatment  storage,  and  disposal.  In 
many  cases,  there  may  be  economic  as 
well  as  environmental  benefits  for 
companies  that  pursue  pollution 
prevention  options.  Waste  minimization 
planning  programs  have  been  mandated 
by  some  state  governments.  For 
example,  several  state  governments 
have  already  enacted  waste 
minimization  legislation  (e.g.. 
Massachusetts  Toxics  Use  Reduction 
Act  of  1989;  Oregon  Toxics  Use 
Reduction  and  Hazardous  Waste 
Reduction  Act  luly  2. 1989).  About  six 
other  states  have  legislation  pending 
that  will  mandate  some  type  of  waste 
minimization  program  and/or  facility 
planning.  An  additional  25  states  offer 
some  type  of  technical  assistance  to 
companies  that  seek  alternatives  to 
treatment  storage,  and  disposal  of 
waste.  In  addition,  several  EPA 
documents  on  waste  minimization  are 
available  to  the  public  (see,  e.g.,  Draft 
Guidance  to  Hazardous  Waste 
Generators  on  the  Elements  of  a  Waste 
Minimization  Program:  Notice  and 
Request  for  Comment  Fadanl  Register 
Vol.  54,  No.  111.  June  12. 1989  (56  FR 
25056):  and  The  EPA  Manual  for  Waste 
Minimization  Opportimity  Assessments. 
EPA  600/2-88/025.  April  1988). 

Program  success  generally  requires 
that  each  individual  within  an 
organization,  regardless  of  status  or 
rank,  be  encouraged  to  make  a 
contribution  to  minimize  waste. 
Collective  and  individual  pay  incentives 
can  be  provided  for  productivity 
improvements.  Waste  minimisation 
dicles  can  be  established  using  self- 
managing  teams  chosen  from  a  broad 
spectrum  of  production  and 
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management  oersonnel.  These 
management  reams  can  be  provided 
with  all  information  necessary  to 
adequately  assess  waste  minimization 
opportunities  Additionally,  it  is  very 
beneficial  for  oroduction  personnel  to  be 
trained  and  r^iramed  in  the  optimum 
use  of  plant  equipment  and  raw 
materials. 

Some  companies  set  explicitly  defined 
objectives  for  ttie  reduction  of  waste 
volume  and  toxicity  that  are  achievable 
within  reasonable  time  frames. 
Typically,  tne  objectives  should  not 
exceed  the  ability  of  the  operations 
personnel  to  support  and  maintain  them. 

In  all  cases  it  is  necessary  to 
determine  the  causes  of  waste 
generation.  This  can  be  done  for 
individual  prcfcesses  or  for  several 
combined  processes  if  the  plant  process 
waste  streams  are  particularly  complex. 
Many  corporations  have  implemented 
this  type  of   waste  minimization 
assessment"  as  part  of  an  overall  waste 
minimization  program. 

For  a  wasie  minimization  assessment, 
it  is  generally  necessary  to  accurately 
characterize  the  type  of  waste  generated 
by  volume,  toxicity,  and  80urce(s].  Most 
companies  track  their  waste  generation 
by  a  variety  of  means  and  then 
normalize  the  results  to  account  for 
variations  in  production  rate(s].  One 
state  (Massachusetts)  requires  each 
generator  of  a  toxic  or  hazardous 
substance  to  track  the  rate  of  waste 
generation  and  release/transfer  per  unit 
of  product.  The  EPA  Manual  for  Waste 
Minimization  Opportunity  Assessments 
aids  generators  in  identifying  waste 
sources  (which  can  be  quite  diifficult  to 
analyze  in  complex  plant  operations) 
where  many  processes  discharge  into 
one  waste  stream. 

Next,  individual  processes  can  be 
examined  to  search  for  cost  effective 
opportimities  for  waste  reduction  such 
as  substitutins  less  hazardous  raw 
materials,  modifying  existing  equipment 
using  novel  technologies,  making  capital 
improvements,  increasing  process 
efficiency,  and  recycling.  EPA  and  state 
funded  technical  assistance  programs 
(e.g.,  Minnesota  Technical  Assistance 
Pr^am — MnTAP.  California  Waste 
Minimization  Clearing  House,  U.S.  EPA 
Pollution  Prevention  Information 
Clearinghouse]  are  becoming 
increasingly  available  to  identify  cost 
effective  waste  reduction  opportimities. 
Information  is  also  available  through 
industry  trade  associations,  professional 
consultants  specializing  in  waste 
minimization,  technical  literature,  and 
chemical  and  equipment  vendors. 

It  in  important  to  realize  that  waste 
minimization,  especially  when 
incorporated  into  company  poUcy,  is  a 


continuous  process.  Ideally,  a  cost 
effective  waste  minimization  program 
becomes  an  integral  part  of  the  company 
strategic  plan  to  increase  manufacturing 
productivity. 

2.  Incorporation  of  Pollution  Prevention/ 
Waste  Minimization  in  Today's  Proposal 

The  Agency  has  identified  a  number 
of  waste  streams  where  environmentally 
sound  recychng  has  been  identified  as 
BOAT.  For  example,  we  are  proposing 
today  in  section  IV.C  to  set  alternate 
treatment  standards  for  electroplating 
sludges  (F006)  and  spent  pickle  liquor 
(K026).  based  on  high  temperature 
metals  recovery  (HTMR).  The  Agency 
has  determined  that  these  wastes  have 
sufficient  concentrations  of  metals 
(nickel  and  chromium),  with  low 
concentrations  of  interfacing  chemicals, 
to  be  amenable  for  recovery  in  HTMR 
units.  Moreover,  the  Agency  is 
proposing  to  grant  a  generic  exclusion 
for  F006  and  K062  HTMR 
nonwastewater  residuals,  provided  that 
these  residuals  meet  designated 
concentration  levels,  are  disposed  of  in 
Subtitle  D  units,  and  exhibit  no 
characteristics  of  hazardous  waste. 
(This  exclusion  is  similar  to  the  one  that 
was  promulgated  on  August  8. 1991  for 
K061.  See  56  FR  41164.  August  19. 1991.) 
The  Agency  expects  that  these 
provisions  will  encourage  more 
generators  to  recycle  their  wastes,  if  this 
alternative  is  more  cost  effective  than 
conventional  treatment  and  disposal.  In 
addition,  treatment  standards  for  the 
newly  listed  petroleum  refining  wastes 
(F037  and  F038)  are  based  on  the 
recovery  technologies  critical  fluid 
extraction  and  thermal  desorption,  as 
well  as  incineration. 

n.  Summary  of  Proposed  Rule 

On  May  30, 1991,  EPA  pubhshed  an 
advance  notice  of  proposed  rulemaking 
to  solicit  comment  on  most  of  what  is 
included  in  today's  proposed  rule.  EPA 
also  solicited  comment  at  that  time  on 
several  ideas  to  streamline  the  LDR 
program,  such  as  universal  standards  for 
organic  wastes.  EPA  is  still  evaluating 
the  comments  received  on  streamlining 
the  LDR  program  ai}d  expects  to  publish 
a  proposal  regarding  these  ideas  in  the 
summer  of  1992. 

A.  Newly  Listed  Wastes 

EPA  has  promulgated  a  number  of 
hazardous  waste  listings  since 
enactment  of  HSWA  in  1984.  Section  III 
of  today's  notice  describes  the  treatment 
and/ or  recycling  technologies  that  have 
been  identified  as  BOAT  for  20  of  these 
listings  and  proposes  LDR  treatment 
standards  based  on  BOAT.  Wastes 
included  in  today's  proposal  include 


petroleum  refining  wastes  (F037  and 
F038).  wastes  from  the  production  of 
unsymmetrical  dimethylhydrazine 
(K107-K110).  wastes  from  the 
production  of  dinitrotoluene  and 
toluenediamine  (Kill  and  K112),  wastes 
from  the  production  of  ethylene 
dibromide  (K117,  K116,  and  K136). 
wastes  from  the  production  of 
ethylenebisdithiocarbamic  acid  (K123- 
K126),  wastes  from  the  production  of 
methyl  bromide  (K131  and  K132),  and 
several  organic  U  wastes  (U328,  U353. 
and  U359).  Future  proposals  will  include 
newly  listed  wastes  not  covered  in 
today's  proposal.  Soil  contaminated 
with  the  newly  Hsted  wastes  for  which 
standards  are  proposed  today  will  be 
addressed  in  a  future  proposal. 

B.  Changes  to  Current  Regulations 

The  Agency  is  proposing  revisions  to 
the  existing  treatment  standards  for 
organic  constituents  in  F001-F005 
wastes,  including  conversion  from  the 
existing  TCLP  standards  to  standards 
based  on  total  concentrations.  The 
existing  numerical  treatment  standards 
include  concentrations  for  25  solvent 
constituents.  In  addition,  the  Agency  is 
proposing  the  conversion  of  wastewater 
standards  for  24  F  and  K  was^e  codes 
based  on  actual  wastewater  treatment 
data  for  the  constituents  of  concern. 
Several  of  the  proposed  revisions  to 
existing  standards  and  the  proposed 
standards  for  newly  listed  wastes  in 
today's  notice  are  based  on  transfer  of 
data  used  to  develop  standards  for  F039 
(multisource  ledchate);  in  these  cases, 
the  Agency  particuh.Hy  requests 
comment  on  whether  data  submitted  by 
commenters  should  be  considered  in 
regard  to  F039  as  Well  as  the  proposed 
revision  or  standard. 

EPA  is  proposing  today  alternate 
treatment  standards  for  F006  and  F062, 
and  EPA  is  also  proposing  to  extend  the 
K061  generic  exclusion  published  on 
August  19. 1991  (56  FR  41164)  to  certain 
F006  and  K0e2  wastes.  Also,  revisions 
are  proposed  regarding  notification  and 
certification  for  characteristic  wastes. 
and  regarding  the  status  under  part  268 
of  wastes  listed  for  a  characteristic. 

Finally,  EPA  is  proposing  to  establish 
a  new  waste  management  unit  known  as 
a  containment  building.  (The  two  types 
of  wastes  presently  intended  for  storage 
in  contaiimient  buildings  (of  which  EPA 
is  aware)  are  spent  potliners  from 
primary  aluminum  production  and  lead 
plates  and  groups  from  processing  spent 
lead  acid  batteries.  There  is  no  question 
that  the  land  disposal  prohibitions  apply 
to  these  materials  because  they  are  both 
solid  wastes  and  hazardous  wastes. 
With  regard  to  lead  plates  and  groups, 
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the  materials  are  solid  wastes  under  the 
federal  regulations  because  they  are 
spent  materials  being  reclaimed.  40  CFR 
261.2(c)(3].  (The  plates  and  groups  are 
"spent  material"  because  they  are  part 
of  the  spent  lead  acid  battery,  which 
battery  is  a  spent  material  because  it 
has  been  used,  become  contaminated, 
and  cannot  be  used  further  without 
processing.  See  §  261.1(c)(1).)  There  is 
also  no  jurisdictional  bar  to  these 
materials  being  classified  as  solid 
wastes.  The  plates  and  groups  are 
discarded  material  within  the  meaning 
of  RCRA  section  1004(27)  because  they 
are  part  of  the  spent  battery,  which  is 
discardpd  by  its  user.  American 
Petroleum  Institute  v.  EPA.  906  F.2d  729, 
741  (D.C.  Cir.  1990)  ["APr):  American 
Mining  Congress  v.  EPA.  824  F.2d  1177. 
1187  n.l4  (D.C.  Cir.  1987).  The  spent 
plates  and  groups  are  also  "part  of  the 
waste  disposal  problem"  and  therefore 
solid  wastes.  API.  906  F.2d  at  741; 
American  Mining  Congress  v.  EPA.  907 
F.2d  1179, 1186  (D.C.  Cir.  1990). »  EPA 
also  has  interpreted  the  regulations  as 
defming  battery  plates  and  groups  to  be 
solid  wastes.*  Since  battery  plates  and 
groups  typically  exhibit  the  TCLP  for 
lead.  55  FR  22637  (June  1. 1990),  they  are 
also  hazardous  wastes  and  thus  covered 
by  the  land  disposal  prohibitions  if  land 
disposed.  Id) 

C.  Contaminated  Debris 

Debris  contaminated  with  listed 
prohibited  wastes  is  already  subject  to 
the  treatment  standards  for  those 
wastes,  as  is  debris  exhibiting  a 


'  Spent  plates  and  groups  can  clearly  be  viewed 
as  part  of  the  waste  disposal  problem  not  only 
because  they  are  discarded  by  their  initial  users. 
API.  906  F.2d  at  741.  but  also  because  they  are 
presently  stored  in  the  open  in  piles  (hence  the  need 
to  develop  containment  building  standards  to 
accommodate  management  that  is  not  within  the 
ciea^cope  of  the  land  disposal  definition  in  section 
3004(k)).  and  because  of  the  history  of 
environmental  damage  incidents  resulting  from 
improper  management  of  these  wastes.  50  FR  650, 
658-60  (lanuaty  4. 1985). 

'  See  Memorandum  from  Sylvia  Lowrance. 
Director.  Office  of  Solid  Waste  tn  Regional  Waste 
Management  Division  Directors,  August  26, 1986 
(battery  plates  and  groups  are  potentially  eligible 
for  a  variance  from  being  a  solid  waste  pursuant  to 
i  260.31  (c]  as  a  material  that  has  been  partially  but 
not  fully  reclaimed  provided  the  variance  criteria 
are  satisried;  however,  the  battery  plates  and 
groups  are  obviously  solid  wastes  while  application 
for  a  variance  is  pending,  since  the  variance  only 
applies  to  materials  classiHed  as  solid  wastes): 
IJetter  from  Stephen  Cochran.  Acting  Chief,  Review 
Section  to  Lee  Norman,  Industrial  Safety  and  Health 
Consultants,  inc..  November  2&  1988  (battery  plates 
and  groups  are  spent  materials,  and  therefore  solid 
wastes  when  reclaimed,  because  they  are  part  of 
the  spent  battery):  55  FR  at  22637  (|une  1. 1990) 
(storage  of  battery  plates  and  groups  (referred  to  as 
"battery  parts"  in  this  FR  notice)  is  a  form  of 
prohibited  land  disposal  and  is  prohibited  under  the 
prohibition  for  D008  wastes,  but  a  two-year  national 
capacity  variance  is  warranted). 


hazardous  waste  characteristic  for 
which  EPA  has  promulgated  treatment 
standards.  Today,  the  Agency  is 
proposing  to  revise  the  treatment 
standards  for  debris.  The  Agency  is  also 
proposing  treatment  standards  for 
debris  that  is  contaminated  with  those 
newly  listed  wastes  for  which  standards 
are  proposed  in  this  notice.  The  Agency 
is  proposing  to  require  contaminated 
debris  to  be  treated  prior  to  land 
disposal,  using  specific  technologies 
from  one  or  more  of  the  following 
families  of  debris  treatment 
technologies:  extraction,  destruction,  or 
immobilization.  In  the  alternative, 
contaminated  debris  may  continue  to  be 
handled  in  accordance  with  the 
Agency's  contained-in  policy. 

The  LDR  standards  for  contaminated 
debris  specify  the  use  of  a  particular 
technology,  or  one  of  several  alternative 
technologies,  for  a  particular  debris 
type/contaminant  combination.  Six 
different  categories  of  debris  have  been 
specified  as  well  as  ten  different 
categories  of  contaminants. 

To  ensure  effective  treatment  (i.e.. 
treatment  sufficient  to  constitute  BOAT), 
the  treatment  must  be  performed  in 
accordance  with  the  proposed 
performance  standards  (see  Appendix 
IX).  The  consequence  of  performing  this 
treatment  would  be  two-fold.  Not  only 
would  the  debris  no  longer  be  prohibited 
from  land  disposal,  but  EPA  would 
consider  the  treated  debris  to  no  longer 
be  or  require  management  as  a 
hazardous  waste  provided  that  a 
destruction  or  extraction  technology  is 
used  for  all  debris  types/contaminant 
combinations  and  provided  that  the 
treated  debris  does  not  exhibit  any 
characteristic  of  hazardous  waste.  Such 
treated  debris  could,  therefore,  be 
reused,  returned  to  the  natural 
environment,  or  disposed  of  in  a  Subtitle 
D  facility.  See  section  V,E.l  where  EPA 
requests  comment  and  dafa  to  support 
the  design  of  performance  standards  for 
immobilization  technologies  that  would 
be  sufficient  to  allow  contaminated 
debris  treated  by  such  technologies  to 
be  excluded  from  Subtitle  C 
management. 

However,  if  the  treatment  unit  was 
not  operated  in  accordance  with  the 
specified  performance  standards,  the 
treated  debris  ordinarily  would  remain 
prohibited  from  land  disposal  because  it 
had  not  been  treated  by  the  specified 
methods  and  would  likewise  be  subject 
to  the  rest  of  the  Subtitle  C  regulations. 

The  debris  could  be  determined  to 
meet  levels  protective  of  human  health 
and  the  environment  in  accordance  with 
the  contained-in  policy. 


Residuals  generated  from  the 
treatment  of  debris  contaminated  with 
listed  wastes  would  still  be  hazardous 
wastes  by  virtue  of  the  derived-from 
rule  and  would  be  subject  to  the 
hazardous  waste  management  system. 
The  Agency  is  today  proposing  that 
residuals  generated  from  the  treatment 
of  contaminated  debris  be  subject  to  the 
F039  nonwastewater  and  wastewater 
numerical  treatment  standards.  A 
detailed  discussion  is  provided  in 
section  y.E. 

The  Agency  considered  and  rejected 
proposing  numerical  standards  for 
contaminated  debris  because  of  the 
difficulty  of  sampling  contaminated 
debris.  Nevertheless,  the  Agency 
requests  comment  on  the  feasibility  of 
setting  such  numerical  standards;  in 
addition,  the  Agency  requests  comment 
on  whether  such  standards  should  apply 
to  all  contaminated  debris  or  just  certain 
types  of  debris  that  can  be  sampled 
without  difficulty.  Further,  the  Agency 
requests  comment  on  how  such  samples 
should  be  collected.  As  an  alternative 
method  of  compliance,  the  Agency 
requests  comment  on  continued 
application  of  the  existing  LDR 
standards. 

Today's  proposal  also  deals  with  the 
issue  of  inherently  hazardous 
contaminated  debris.  Inherently 
hazardous  contaminated  debris  is  debris 
that  is  fabricated  from  metals  identified 
as  D004-D011  and  that  exhibits  as 
'  fabricated  the  toxicity  characteristic 
under  both  the  Toxicity  Characteristic 
Leaching  Procedure  and  the  Extraction  . 
Procedure,  The  Agency  is  proposing 
today  to  require  treatment  of  inherently 
contaminated  debris  for  other 
contaminants  subject  to  treatment  that 
are  present.  If  the  debris  continues  to 
exhibit  the  toxicity  characteristic  due  to 
its  inherent  content  after  treatment,  it 
must  be  either  immobilized  prior  to  land 
disposal  under  Subtitle  C  or  recycled  as 
provided  in  S  261.6(a)(3)(iv).  Inherently 
hazardous  debris  that  is  not 
contaminated  with  other  contaminants 
subject  to  treatment  may  be  recycled 
without  treatment  or  immobilized  and 
disposed  in  a  Subtitle  C  facility,  under 
today's  proposal. 

Finally,  the  Agency  is  proposing  that 
debris  contaminated  with  both 
radioactive  and  hazardous  waste  (mixed 
waste)  comply  with  the  treatment 
standards  for  contaminated  debris  in 
addition  to  any  regulation  of  that 
material  under  the  Atomic  Energy  Act 
(AEA).  The  Agency  is  also  proposing 
that  debris  contaminated  with  mixed 
waste  for  which  special  treatability 
groups  have  been  established  be  subject 
to  the  debris  standards  rather  than  to 
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the  specified  treatability  group 
standards.  The  exception  to  this  is 
standards  promulgated  for  the  D008 
radioactive  lead  treatability  group;  in 
this  case,  the  contaminated  debris  will 
be  subject  to  both  the  debris  standards 
and  the  IXXM  radioactive  lead 
standards.  Treatment  of  the 
contaminated  debris  must  occur  before 
treatability  group  treatment. 

It  should  be  noted  that  the  Agency  is 
currently  evaluating  issues  related  to 
contaminated  media.  In  order  to 
improve  the  overall  quality  of  its 
regulatory  decision-making,  the  Agency 
has  begun  to  look  at  groups  or  clusters 
of  regulations  in  a  specific  area  to 
develop  a  more  integrated  approach. 
One  of  these  regulatory  clusters,  the 
"contaminated  media  cluster,"  is 
designed  to  develop  a  more  integrated 
Agency  approach  for  its  policies  and 
regulations  dealing  with  waste 
remediation  programs.  The 
contaminated  media  cluster  project  is 
gathering  information  to  develop  a 
comprehensive  view  of  the  quantities 
and  types  of  waste  needing  remediation, 
the  types  of  risks  they  represent,  the 
current  regulatory  and  statutory 
framework  for  these  wastes,  elements  of 
an  effective  clean  up  process,  and  the 
costs  and  benefits  of  such  clean  up.  The 
culmination  of  that  work  will  be  a 
strategy  that  will  include  a  set  of 
objectives  and  operating  principles  for 
the  Agency's  remediation  programs. 

This  proposed  LDR  rule  for 
contaminated  debris  has  been  closely 
coordinated  with  the  regulatory  cluster 
on  contaminated  media.  In  an  ongoing 
effort  of  this  cluster,  the  Agency  is 
,  considering  a  strategic  approach  that 
focuses  on  waste  management 
standards  specific  to  the  problems  of 
remediating  already  contaminated  soil 
and  debris.  This  proposal  supports  that 
approach  by  considering  contaminated 
debris  a  unique  entity  and  providing 
flexibility  in  treating  and  disposing  of 
contaminated  debris.  i 

m.  Detailed  Discussion  of  Today's 
Proposed  Rule:  Newly  Listed  Wastes 

Since  the  enactment  of  HSWA  in  1984. 
EPA  has  promulgated  a  number  of 
hazardous  waste  listings  under  40  CFR 
part  261  subpart  D  and  has  expanded 
the  number  of  wastes  covered  under  40 
CFR  part  261  subpart  C.  This  section  of 
today's  notice  describes  the  treatment 
and/or  recycling  technologies  that  have 
been  identified  as  BOAT  for  20  of  these 
"newly  listed"  wastes.  The  Agency  is 
proposing  treatment  standards  under  40 
CFR  26&41.  .42.  and  .43  for  these  wastes 
based  on  the  transfer  of  performance 
data  from  treating  other  hazardous 
wastes  that  have  been  determined  to  be 


similar  or  more  difficult  to  treat  than 
these  wastes. 

This  section  does  not.  however, 
propose  treatment  standards  for  the 
following  newly  hsted  hazardous 
wastes:  those  recently  identified  under 
the  TC  rule  (D018-D043):  characteristic 
wastes  generated  by  mineral  processing 
activities:  spent  potliners  from 
aluminum  manufacturing  (K088);  and 
listed  wastes  from  wood  preserving 
(F032.  F034.  and  F035).  These  wastes,  as 
well  as  wastes  from  coking  operations 
and  chlorotoluene  production,  will  be 
addressed  in  subsequent  federal 
Register  notices.  EPA  anticipates 
proposing  land  disposal  restrictions  for 
many  of  the  aforementioned  wastes  in 
the  spring  of  1992.  with  the  remainder 
addressed  in  the  spring  of  1993. 

A.  Recent  Petroleum  Refining  Wastes 
(F037  and  F038) 

F037 — Any  sludge  generated  from  the 
gravitational  separation  of  oil/water/ 
solids  during  the  storage  or  treatment  of 
process  wastewaters  and  oily  cooling 
wastewaters  from  petroleum  refineries. 
Such  sludges  include,  but  are  not  limited 
to.  those  generated  in:  Oil/water/solids 
separators;  tanks  and  impoundments: 
ditches  and  other  conveyances:  sumps: 
and  stormwater  units  receiving  dry 
weather  flow.  Sludge  generated  in  storm 
water  units  that  do  not  receive  dry 
weather  flow,  sludges  generated  from 
non-contact  once-through  cooling  waters 
segregated  for  treatment  from  other 
process  or  oily  cooling  waters,  sludges 
generated  in  aggressive  biological 
treatment  units  as  defined  in  40  CFR 
281.31(bH2)  (including  sludges  generated 
in  one  or  more  additional  units  after 
wastewaters  have  been  treated  in 
aggressive  biological  treatment  units) 
and  K051  wastes  are  not  included  in  this 
listing. 
F038 — Any  sludge  and/or  float  generated 
from  the  physical  and/or  chemical 
separation  of  oil/water/solids  in  process 
wastewaters  and  oily  cooling 
wastewaters  from  wastewaters  from 
petroleum  refineries.  Such  wastes 
include,  but  are  not  limited  to,  all  sludges 
and  floats  generated  in:  induced  air 
flotation  (lAF)  units,  tanks  and 
impoundments,  and  all  sludges  generated 
in  DAP  units.  Sludges  generated  in  storm 
water  units  that  do  not  receive  dry 
weather  flow,  sludges  generated  from 
once-through  non-contact  cooling  waters 
segregated  for  treatment  from  other 
process  or  oil  cooling  wastes,  sludges 
and  floats  generated  in  aggressive 
biological  treatment  units  as  defined  in 
S  261.31(b)(2)  (including  sludges  and 
floats  generated  in  one  or  more 
additional  units  after  wastewaters  have 
l>een  treated  in  aggressive  biological 
treatment  units)  and  F037.  K048.  and 
K051  are  ao\  included  in  this  listing. 

On  November  2, 1990  (55  FR  46354). 
EPA  listed  two  additional  wastes 


generated  by  the  petroleum  refining 
industry  as  hazardous  wastes  F037  and 
F038.  These  two  newly  listed  hazardous 
wastes  are  generated  in  the  primal^  and 
secondary  separation  of  oil/water/ 
solids  from  petroleum  refinery  process 
wastewaters  and  oily  cooling 
wastewaters.  These  sludges  have  waste 
properties  similar  to  other  petroleum 
refining  wastes  listed  as  K048  and1C051. 
(For  a  more  detailed  description  of  all  of 
these  petroleum  refining  wastes,  see  45 
FR  74884.  May  19. 1980;  55  FR  46354. 
November  2. 1990;  56  FR  21955.  May  13. 
1991;  and  the  associated  listing 
background  documents.)  These  listings 
became  effective  on  April  2. 1991. 

1.  Characterization  Data 

The  Agency  has  two  sets  of  waste 
characterization  data  for  untreated  F037 
and  F038  wastes.  One  is  a  compilation 
of  data  gathered  by  EPA  from  1981  to 
1984.  including  data  submitted  by  the 
regulated  community.  These  data,  which 
characterize  wastes  from  petroleum 
refining  wastewater  treatment  systems, 
were  published  in  a  Notice  of  Data 
Availabihty  on  February  11. 1985.  (50  FR 
5637).  A  second  set  of  data,  consisting  of 
waste  characterization  data  collected  by 
EPA  after  1984,  was  presented  as  part  of 
a  Notice  of  Data  Availability  published 
on  April  13, 1988  (53  FR  12182).  All  of 
these  data  are  summarized  in  the 
proposed  BDAT  Development 
Background  Document  for  F037  and  F038 
which  is  available  in  today's  docket. 

Based  on  somewhat  limited 
characterization  data,  EPA  has 
identified  18  hazardous  constituents  that 
are  known  to  be  present  in  wastewater 
or  nonwastewater  forms  of  F037  and/or 
F038.  These  18  constituents  have  also 
been  demonstrated  to  be  present  in 
other  related  petroleum  refining  wastes 
(K051  and  K048)  at  approximately  the 
same  levels  (i.e.,  many  constituents  are  ■ 
present  in  concentrations  with  the  same 
order  of  magnitude).  This  appears  to  be 
directly  related  to  the  similarities  in 
generation  of  these  wastes:  F037  and 
F038  are  generated  in  similar  waste 
management  units  as  those  generating 
K051  and  K048;  all  four  of  these  wastes 
result  from  the  processing  and  refining 
of  similar  raw  materials  (i.e.,  petroleum 
products);  and  all  four  of  these  wastes 
are  generated  from  the  treatment  of 
similar  oily  wastewaters. 

EPA  believes,  however,  that 
additional  hazardous  constituents  are 
likely  to  be  present  in  F037  and  F03a 
wastes  because  they  are  kno%vn  to  be 
present  in  K048  and  K051  wastes.  Up  to 
sue  additional  organics  that  are  present 
in  K048  wastes  could:  also  be  found  in 
wastewater  or  nonwastewater  forms  of 
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F038  (i.e..  ethyl  benzene,  xylenes,  bis(2- 
ethylhexyi)  phthalate.  di-n-butyl 
phthalate.  flourene,  and  phenol). 
Similarly,  there  are  up  to  eight  organics 
in  K051  that  EPA  believes  could  be 
present  in  F037  wastes  (i.e.,  ethyl 
benzene,  xylenes,  acenaphthene, 
anthracene,  bis(2-ethylhexyl)  phthalate. 
di-n-butyl  phthalate,  flourene,  and 
phenol).  Cyanides  are  also  believed  to 
be  present  in  both  F037  and  F038 
wastes.  In  an  Advance  Notice  of 
Proposed  Ruelmaking  (ANPR)  published 
on  May  30, 1991  (56  FR  24444),  EPA 
solicited  additional  characterization  ^ 
data  for  F037  and  F038  wastes.  In 
response,  the  American  Petroleum 
Institute  indicated  that  it  was  gathering 
such  information.  As  of  the  writing  of 
this  rule.  EPA  has  not  yet  received  these 
characterization  data,  but  will  place 
them  in  the  administrative  record  for 
today's  notice  if  they  become  available. 

Based  on  the  above,  EPA  is  proposing 
to  regulate  the  same  constituents  in  F037 
wastewaters  and  nonwastewaters  that 
are  currently  regulated  in  the 
corresponding  wastewater  and 
nonwastewater  forms  of  K051.  Similarly. 
those  constituents  currently  regulated  in 
K048  wastes  are  proposed  for  regulation 
in  F038  wastes.  A  detailed  discussion  of 
those  constituents  proposed  for 
regulation  and  those  for  which  EPA 
lacks  characterization  data  can  be  found 
in  the  Proposed  BDAT  Background 
Document  for  F037  and  F038. 

The  specific  constituents  proposed  for 
regulation  in  F037  and  F038  wastes 
along  with  their  treatment  standards, 
are  presented  in  the  tables,  at  the  end  of 
this  section.  EPA  believes  that,  by 
requiring  treatment  of  these 
constituents,  all  other  constituents  being 
present  will  also  be  treated.  Some  of  the 
proposed  constituents  are  believed  to  be 
at  detectable  levels  in  F038  and  F037 
and  thus,  may  deserve  regulation  as  in 
K048  and  K051.  EPA  also  believes  that 
the  constituents  proposed  for  regulation 
are  as  difficult  to  treat  as  other 
constituents  of  the  same  type  that  may 
be  present  in  F037  and  F038.  Also.  EPA 
does  not  expect  that  either  the  proposed 
or  any  other  constituents  would 
interfere  with  the  treatment  of  the 
regulated  constituents.  In  addition,  there 
is  available  information  that  K04&-K052, 
F037.  and  Fp38  can  be  and  may  have 
been  co-treated  in  the  same  or  similar 
treatment  units.  As  such.  EPA  believes 
that  regulating  the  same  constituents 
present  in  K048  and  K051  should  reduce 
the  administrative  requirements  and 
compliance  efforts  for  all  of  these 
petroleum  wastes. 


2.  Identification  of  Technologies 
Capable  of  Complying  with  BDAT 
Standards  for  F037  and  F038 

F037  and  F038  are  generated  by  the 
petroleum  refining  industry  in  units 
similar  in  design  and  purpose  to  API 
separators  and  DAF  float  units 
generating  K048  and  K051.  Also,  F037 
and  F038  result  from  the  processing  of 
similar  raw  materials  (i.e.,  petroleum 
products)  and  from  the  treatment  of 
similar  wastewaters.  Owing  to  these 
similarities,  all  of  the  applicable  and 
demonstrated  technologies  for  K048  and 
K051  wastes  are  also  believed  to  be 
applicable  to  F037  and  F038  wastes.  EPA 
requested  comment  on  this  point  in  the 
May  30, 1991  ANPR.  While  several 
commenters  generally  concurred  with 
this  observation,  others  pointed  out  that 
F037  and  F038  are  likely  to  show  "higher 
percentages  of  soil  particles  and  lower 
concentrations  of  oil."  They  believe, 
therefore,  that  these  wastes  could  be 
"characteristically  different  from  K048 
and  K051  wastes."  They  also  pointed  out 
that  the  heat  content  of  F037  and  F038  is 
variable  and  is  typically  under  5,000 
BTU/lb.  Based  on  these  physical  and 
chemical  characteristics,  some 
commenters  appear  to  believe  that  F037 
and  F038  could  be  less  suitable  for 
recovery  and  fuel  burning  practices. 

EPA's  data  show  that  many 
hazardous  wastes  (including  K048-K052) 
are  routinely  commingled  for  the 
purpose  of  treatment  by  technologies 
such  as  incineration  and  fuel 
substitution.  The  commingling  of  K048- 
K052  wastes  may  also  occur  for 
recovery  purposes  in  units  such  as 
solvent  recovery,  thermal  desorption,  or 
high  temperature  thermal  distillation. 
Therefore.  F037  and  F038  can 
presumably  be  commingled  with  K048- 
K052  for  the  purpose  of  treatment  or 
recovery. 

The  practice  of  commingling  F037  and 
F038  with  KO48-K052  for  incineration  or 
fuel  substitutional  purposes  nopears  to 
be  supported  by  at  least  one  commei.ter. 
In  addition,  several  commenters  pointed 
out  similarities  between  the  physical 
and  chemical  behaviors  of  F037  and 
F038  to  K051  and  K048  when  treated  by 
incineration  or  when  burned  in  cement 
kilns.  Based  on  waste  characterization 
data,  F037  and  F038  also  appear  to  be 
amenable  to  incineration,  fuel 
substitution,  and  recovery  technologies. 
EPA  thus  believes  these  two  wastes  are 
amenable  to  all  these  treatment 
technologies  on  which  the  existing 
K048-K052  treatment  standards  for 
organics  are  based. 

Envex  and  Southern  Thermal 
Dynamics  (STD)  submitted  comments  to 
the  ANPR  describing  thermal  processes 


that  may  enable  the  recovery  of 
valuable  organics  from  petroleum 
wastes  as  well  as  volume  reduction  of 
those  wastes  needing  land  disposal. 
None  of  these  recovery  technologies  are 
prohibited  from  being  used  to  treat 
K048-K052.  F037,  or  F038,  provided  all 
treatment  residues  from  these  processes 
comply  with  all  applicable  treatment 
standards.  EPA  lacks  performance  data 
for  evaluating  Envex's  recovery  process 
at  this  time. 

EPA  has  received  two  data  sets  from 
STD.  One  data  set,  submitted  on  July  1, 
1991,  was  previously  submitted  to  EPA 
during  the  development  of  K048-K052 
treatment  standards  (55  FR  22595  (lune 
1. 1990)).  These  data  are  based  on  the 
performance  of  STD's  high  temperature 
thermal  distillation  unit  (identified  as 
the  "HT-5"  process)  on  simulated 
petroleum  wastes.  For  KO48-K052 
wastes.  EPA  determined  that  STD's  HT- 
5  process  (formerly  owned,  exclusively, 
by  T.D.I.  Systems,  Inc.)  could  achieve 
the  treatment  standards  promulgated  for 
K048-K052  wastes  and,  as  such,  was 
considered  to  be  an  equivalent  BDAT 
technology  to  incineration  and  solvent 
extraction.  (See  June  1. 1990  (55  FR 
22596)).  The  second  data  set,  submitted 
on  August  21, 1991,  consists  of  17  hour 
composite  samples  characterizing 
untreated  and  treated  K051  wastes  using 
the  HT-5  process.  These  preliminary 
data  also  appear  to  indicate  that  this 
process  can  achieve  the  treatment 
standards  promulgated  on  June  1, 1990. 
These  two  data  sets  are  also  part  of  our 
data  base  and  are  subject  to  further 
review  and  analysis. 

CF  Systems  submitted  performance 
data  to  EPA  during  the  Third  Third 
rulemaking  showing  that  wastes  having 
lower  concentrations  of  organics,  such 
as  those  in  F037  and  F038,  can  also  be 
treated  by  their  solvent  extraction 
process  to  the  levels  proposed  today.  CF 
has  submitted  additional  data  in 
response  to  EPA's  ANPR.  These  data 
are  currently  under  review  and 
available  for  public  comment.  Other 
solvent  extraction  processes  and 
incineration  (both  of  which  are 
considered  BDAT  for  K04&-K052 
wastes)  have  also  been  demonstrated  on 
sludges  that  have  similar  physical  and 
chemical  characteristics  to  F037  and 
F038. 

It  appears  from  these  data  (including 
data  supporting  K048-K052  treatment 
standards)  that  F037  and  F038  can  be 
treated  to  meet  the  treatment  standards 
applicable  to  K048-K052  and  that  these 
proposed  treatment  standards  may 
substantially  reduce  the  mobility  and 
toxicity  of  hazardous  constituents  in 
F037  and  F038.  As  a  result.  EPA  is 
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proposing  to  transfer  K051  and  K048 
nonwastewater  performance  data  to 
F037  and  F038  nonwastewaters. 

Treatment  standards  for  the  metals  in 
K048-K052  nonwastewaters  were  based 
oh  the  performance  of  stabilization  as 
BOAT.  Owing  to  the  similarities  in 
waste  composition  of  F037  and  F039  to 
K048-KU32.  stabilization  is  also 
considered  BOAT  for  the  metals  in  F037 
and  F038  nonwastewaters. 

In  today's  rule,  EPA.  is  also  proposing 
to  revise  existing  treatment  standards 
for  organic  constituents  in  K048-K052 
wastewaters  (see  Section  IV.B.  of 
today's  preamble).  The  existing  K048- 
K052  wastewater  treatment  standards 
are  based  on  the  levels  of  detection  that 
organic  constituents  achieved  in 
incineration  scrubber  waters.  The 
proposed  revisions,  if  adopted,  would 
promuigale  instead,  treatment  standards 
that  are  based  on  the  levels  the  organics 
of  concern  can  achieve  in  treated 
wastewater  effluents  resulting  from  one 
or  more  wasetwater  treatment 
processes.  Thi;s.  consistent  with  today's 
proposed  revisions  for  wastewater 
forms  of  K051  and  K048,  EPA  is 
proposing  the  transfer  of  wastewater 
treatment  performance  data  that  were 
used  to  develop  treatment  standards  for 
organics  in  F039  wastewaters  as  the 
basis  of  the  proposed  wastewater 
treatment  standards  for  wastewater 
forms  of  F037  and  F038.  In  the  May  30, 
1931.  ANPR,  EPA  requested  comment  on 
this  transfer  of  wastewater  performance 
data  to  F037  and  F038  (as  well  as  to 
K048-K052J.  The  ANPR  also  specifically 
requested  comments  documenting  the 
treatment  of  organics  in  wastewater 
forms  of  F037  and  F038  by  biological 
treatment,  carbon  adsorption.  PACT 
treatment,  and  wet  air  oxidation. 

Wastewater  treatment  data  available 
on  the  constituents  known  or  believed  to 
be  present  in  F037  and  F038  wastes 
indicate  that  biological  treatment  would 
be  able  to  treat  the  organics  in  F037  and 
F038.  Comments  from  the  American 
Petroleum  Institute  and  the  Petroleum 
Environmental  Research  Forum  to  the 
ANPR  appear  to  support  this  conclusion. 

For  metals  in  wastewater  forms  of 
K048-K05Z  BOAT  was  determined  to  be 
chemical  precipitation  with  lime  and 
suijfide  followed  by  vacuum  filtration, 
EPA  does  not  expect  any  constituents  in 
F037  and  F038  to  interfere  or  behave 
differently  from  those  constituents  in 
K048  andKOSl. 

Since  EPA  is  proposing  concentration 
levels  as  the  treatment  standards  for  ail 
forms  of  F037  and  F038,  other  treatment 
or  recovery  technologies  capable  of 
reaching  the  proposed  treatment 
standards  would  not  be  precluded  from 


being  used  except  where  achieved 
through  impermissible  dilution. 

3.  Potential  Overlap  with  the  TC 

The  rule  expanding  the  universe  of 
wastes  exhibiting  the  toxicity 
characteristic  (TC)  became  effective  on 
September  25, 1990,  large-quantity 
generators  and  treatment,  storage,  and 
disposal  facilities.  The  rule  became 
effective  on  March  29, 1991,  for  small- 
quantity  generators.  Because  a  sizable 
number  of  the  F037  and  F038  sludges 
and/or  the  wastewaters  from  which 
these  sludges  are  generated  also  may 
exhibit  the  TC.  some  of  these  wastes 
may  have  been  regulated  as  hazardous 
under  the  TC  rule  before  the  F037  and 
F038  listing  rule  became  effective.  The 
percentage  of  wastes  that  will  exhibit 
the  TC  is  uncertain,  and  depends  largely 
on  the  behavior  of  oily  waste  in  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP). 

EPA  believes  that  some  refineries  may 
have  responded  to  the  TC  rule  and/or 
the  F037  and  F038  listings  by 
reconfiguring  their  wastewater 
treatment  process  such  that  the  wastes 
are  no  longer  hazardous  or  are  managed 
in  API  separators  or  in  DAP  units  and, 
as  such,  are  considered  K048  or  K051 
wastes,  which  are  already  subject  to  the 
LDR  treatment  standards.  The  exact 
quantities  of  newly  identified  F037  and 
F038  sludge  that  are  currently  being 
managed  in  this  manner  (or  may  be 
managed  this  way  in  the  future)  is 
unclear.  As  such,  the  Agency  is 
soliciting  data  and  comment  on  these 
potential  changes  in  management  of 
F037  and  F038  wastes,  the  resultant 
increases  in  quantities  of  K048  and  K051 
wastes  generated,  and  their  effect  on 
demand  in  treatment  capacity. 

Proposed  BOAT  Treatment 
Standards  for  F037 

[  Nonwastewaters  ] 


Regulated  constituent 


Anthracene 

Benzene 

Bonzo(a)anthracene 

Benzc(s)pyrer>e 

Bis(2-ethylhexyi)phtfsaiate. 
Chrysene 

bi-n-butyl  phthalatG 

Ethytt>enzene 

Naphthalene 

Phenanthrene 

Ptiend 

Pyrene 

Toluene 

Xylenes  (total) ^.. 


Maximum  (or 
any  single 

grab 
sample- 
Total 
composition 
(mg/kg) 


28 
14 
20 
12 

7.3 
15 

3.6 
14 
42 
34 

3.6 
36 
14 
22 


Proposed  BOAT  Treatment 
Standards  for  F037— Continued 


[Nonwastewaters] 

Regulated  constituent  - 

Maximum  for 
any  single 

grab 
sample- 
Total 
composition 
(mg/kg) 

Cyanides  ftota!)  

1.8 

Regulated  coffstituent 


Chromiun  (total).. 
Nickel 


Maximum  lor 
any  single 

grab 
sample — 

TCLP  (mg/l)- 


1.7 
0.20 


Proposed  BOAT  Treatment 
Standards  for  F037 

[Wastewaters] 


Regulated  constituent 


Acena^hthene 

Anthracene 

Benzene 

Benzc(a)anthrac8ner. 

Benzofajpyrene 

Bis(2-ettiylhexy1)phthalate. 

Chrysene 

Oi-n-butyl  phthalate 

Ethytbenzene 

Fluoref>e 

Naphthalene 

Phenanttvene 

Phenol 

Pyrene 

Toluene 

Xylenes  (total) 

Cyanides  (total) 

Chromium  (totaO 

Lead 


Maximum  for 
any  single 

grab 
sample- 
Total 
composition 
(mg/l) 


0.059 

0.059 

0.14 

0.059 

0.061 

0.28 

0.059 

0.057 

0.057 

0.059 

0.059 

0.059 

0.039 

0.067 

0.080 

0.32 

0.028- 

0.20 

0.037 


Proposed  BOAT  Treatment 
Standards  for  F038 

[Nonwastewaters] 


Regulated  constituent 


Benzene 

Benzo(a)pyrene 

6ls(2-ettiylhexly)phthalate. 

Chryser^ 

Di-ri-butyt  phthalate 

Ethytt>eruene 

.  Naphthalene , 

Phenanthrene 

Phenol 

Pyrer>e 


Maximum  for 
any  single 

grab 

sample— 

Total 

composition 

(mg/kg) 


14 
12 

7.3 
15 

3.6 
14 
42 
34 

3.6 
36 
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Proposed  BOAT  Treatment 
Standards  for  f  038— Continued 

[Nonwastewatersl 


Regulated  constituent 


Toluene 

Xylenes  (tot«l) 
Cyanide  (total) 


Maximum  for 
any  single 

grab 
sample— 

Total 

compos-tion 

(mg/kg) 


14 
22 

1.8 


Regulated  constituent 


Ctvomium  (total).. 
Nickel 


Maximum  for 
any  single 

grab 
sample— 

TCLP  (mg/l) 


17 
0.20 


Proposed  BOAT  Treatment 
Standards  for  F038 

[Wastewaters] 


Regulated  constituent 


Benzene — 

Benzo(a)pyrene 

Bis(2-etliylhexiy)pfittiai8te. 

Ctvysene...^ —. — 

Di-iv-butyl  phthaiate 

Ethylbenzene 

Fluorene 

Naphthalene 

Pt<er»anthrene 

Phenol 

Pyrene ~ 

Tokiene 

Xylenes  (total)  ~ 

Cyanidee  (toW) 

Chromium  (totaQ- 

Lead . 


MawTMjm  for 
any  single 

grab 
sample— 

Total 
composition 

(mg/O 


0.14 

0.061 

0.26 

0.058 

0.057 

0.057 

0.059 

0.050 

a059 

0.039 

0.067 

0.060 

0.32 

0.028 

0.20 

0.037 


B.  Wastes  from  the  Production  of 
Unsymmetrical  Dimethylhydmzine 
(K107-K110) 

K107 — Column  bottoms  from  product 
separation  from  the  production  of  1.1- 
dimethylhydrazine  from  caiboxylic  acid 
hydrazine. 

KlOS— Condensed  column  overheads  ftt>m 
product  separation  and  condensed 
reactor  vent  gases  from  the  production  of 
1,1-dimethylhydrazine  from  carboxylic 
acid  hydrazine. 

K109— Spent  filter  cartridges  frt>m  product 
purification  from  the  production  of  1.1- 
dimethylhydrazine  from  carboxylic  acid 
intermediates. 

KllO-^^ondensed  column  overheads  from 
intermediate  separation  from  the 
production  of  1,1-dimethylhydrazine  from 
carboxylic  arid  intermediates. 


Four  wastes  generated  in  the 
production  of  1,1-dimethylhydrazine 
(UDMH]  salts  from  carboxylic  acid 
hydrazides  were  listed  as  hazardous  on 
May  2, 1990  (55  FR 18496).  (For  a 
detailed  description  of  wastes  K107 
through  KllO,  refer  to  the  final  rule 
listing  these  wastes  as  hazardous  and 
the  associated  listing  background 
document.) 

The  Agency  has  also  proposed  to  list 
two  additional  wastes,  K137  and  K138, 
generated  in  the  production  of  1.1- 
dimethylhydrazine  (UDMH)  salts  from 
carboxylic  acid  hydrazides  as 
hazardous  on  May  2. 1990  (55  FR  18507). 
These  two  additional  wastes  were 
proposed  for  listing  on  the  basis  of 
comments  received  in  response  to  the 
proposed  listings  of  K107-K110  (49  FR 
49556).  '  For  a  detailed  description  of 
Kl37and  K138,  refer  to  the  Federal 
Register  notice  proposing  to  list  these 
wastes  as  hazardous  (155  FR  18507). 

EPA  is  proposing  to  regulate  wastes 
from  the  production  of  unsymmetrical 
imethylhydrazine  by  setting  methods  of 
treatment  as  the  standard.  This  is  based 
on  the  decision  to  regulate  U098 — the 
listing  for  off-specification,  out-dated,  or 
discarded  1,1-dimethylhydrazine — as  set 
forth  in  the  Final  Rule  for  Third  Third 
wastes  (55  FR  22520  ()une  1. 1990)).  In 
that  rule,  the  treatment  standards  for 
U098  wastes  were  estabhshed  that 
specify  the  use  of  thermal  or  chemical 
treatment  as  BOAT.  In  particular,  the 
standards  specified  the  use  of 
incineration  as  a  method  for 
nonwastewater  forms  of  U098,  and 
incineration  or  chemical  oxidation 
followed  by  carbon  adsorption  for 
wastewater  forms  of  U098.  EPA  believes 
that  specifying  methods  of  treatment 
appears  to  be  the  most  appropriate  type 
of  standard  for  wastes  containing 
primarily  UDMH  due  to  its  relative 
instability  in  water  and  the  resultant 
difficulties  in  accurate  quantification  in 
treatment  residues.  (In  fact  the  Third 
Thirds  rulemaking  classified  U098, 1,1- 
dimethylhydrazine,  as  a  reactive  waste 
rather  than  a  toxic  organic  waste  based 
on  its  instability  in  water  and 
amenability  to  oxidation.)  While  certain 
analytical  methods  were  used 
successfully  in  the  investigations  that 
supported  die  listing  of  these  wastes  as 
hazardous,  these  methods  were 
designed  to  measure  UDMH  present  at 
high  concentrations  rather  than  at  levels 


■  A  proposed  conssnt  decree  betwean  EPA  and 
the  Environmental  Defenae  Pmd  piadflet  EPA  to 
deten&ine  whether  K137  and  KISS  arc  to  be 
generated  anytime  between  the  signature  of  the 
Content  Decree  and  July  31. 19B7;  If  thit  it  the  cate. 
EPA  mutt  lilt  thete  wattet  at  haiardout  wattet  by 
|uly  31. 1998  and  promulgate  final  treatment 
ttandardi  by  January  31, 1998. 


near  the  detection  limit  (as  expected  in 
residues  from  treatment). 

While  preliminary  contacts  with 
industry  did  not  confirm  that  any  facility 
is  currently  generating  these  UDMH 
wastes,  the  Agency  is  proposing 
standards  in  the  event  that  these  wastes 
may  be  generated  some  time  in  the 
future. 

In  the  May  30, 1991  Advance  Notice  of 
Proposed  Rulemaking,  EPA  solicited 
detailed  comment  about  the 
compositions  of  these  waste  streams, 
performance  data  from  attempts  to  treat 
these  or  similar  waste  streams  by 
thermal,  biological  or  other  treatment 
processes,  and  analytical  problems 
encountered  or  anticipated  in 
quantifying  constituents  in  these  wastes. 
EPA  received  no  comments  specific  to 
these  wastes. 

C.  Waste  from  the  Production  of 
Dinitrotoluene  and  Toluenediamine 
(Kin  and  Khz) 

Kill— Product  wash  waters  from  the 

production  of  dinitrotoluene  via  nitration 
of  toluene. 

K112— Reaction  byproducts  from  the  drying 
column  in  the  production  of 
toluenediamine  via  h^^lrogenation  of 
dinitrotoluene. 

On  October  23, 1985,  six  wastes  (Kill 
through  K116)  generated  in  the 
production  of  dinitrotoluene  (DNT), 
toluenediamine  (TDA),  and  toluene 
diisocyanate  (TDI)  were  Usted  as 
hazardous  (50  FR  42936).  (For  a  detailed 
description  of  the  wastes,  refer  to  the 
final  rule  listing  these  wastes  as 
hazardous  and  the  associated  listing 
background  document.)  Treatment 
standards  for  four  of  the  six  wastes, 
K113  through  K116,  were  promulgated  in 
the  Second  Third  final  rule  (54  FR 
26623).  The  Agency  is  now  developing 
treatment  standards  for  the  two 
remaining  wastes.  Kill  and  K112. 

Kill  wastes — defined  as  product 
wash  waters  from  the  production  of 
dinitrotoluene  via  nitration  of  toluene — 
are  generated  at  facilities  engaged  in 
manufacturing  inorganic  chemicals,  dyes 
and  pigments,  explosives,  and  organic 
chemicals  in  the  course  of  organic 
synthesis  operations.  K112  wastes — 
deBned  as  reaction  by-product  water 
from  the  drying  column  in  the 
production  of  toluenediamine  via  the 
hydrogenation  of  dinitrotoluene — are 
generated  in  intermediate  processes  at 
facilities  engaged  in  manufacturing 
photographic  dtemicals.  plastics  and 
resins,  organic  chemicals,  textiles  and 
polyurethane,  as  well  as  in  the 
production  of  toluenediamine  as  an  end 
product. 
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Characterization  information 
indicates  that  Kill  wastes  are 
generated  as  aqueous  liquids  with 
significant  quantities  of  sulfuric  and 
nitric  acids,  and  are  likely  to  be 
corrosive.  As  corrosive  wastes  meeting 
the  D002  definition  criteria  (40  CFR 
261.22)  such  streams  are  already  subject 
to  land  disposal  restrictions.  Other 
organic  components  that  could  be 
present  and  potentially  used  as 
surrogates  for  concentration-based 
standards  are  nitrocresols.  nitrophenols, 
nitrobenzoic  acid  and  the  more  stable 
dinitrotoluenes.  K112  is  an  aqueous 
liquid  with  small  quantities  of 
toluenediamines.  Kill  and  K112  wastes 
also  may  include  metals  such  as  nickel 
(from  catalysts). 

EPA  is  proposing  to  regulate  Kill  and 
K112  wastewaters  and  nonwastewaters 
by  specifying  methods  of  treatment  as 
standards  ITiis  is  primarily  due  to  the 
fact  thai  thR  major  organic  constituents 
of  Kill  and  K112  (the  dinitrotoluenes 
and  toluidines)  are  relatively  unstable  in 
water,  and  SW-64e  (and  equivalent)  test 
methods  caruiot  quantify  them  reliably 
so  that  the  regulated  community  can 
analyze  these  wastes  and  their 
treatment  residues  on  a  routine  basis  to 
demonstrate  compliance. 

The  alternative  to  establishing 
treatment  standards  expressed  as 
required  methods  is  to  develop 
concentration-based  standards. 
Concentration-based  standards  for  the 
organics  in  Kill  and  K112  wastes  (as 
stated  above)  appear  to  be 
inappropriate  because  the  toxic  organics 
anticipated  to  be  present  are  not 
amenable  to  quantification  in  complex 
matrices. 

However,  if  surrogate  organics  could 
be  identified  that  could  be  used  to 
demonstrate  that  these  organic 
constituents  of  concern  could  be  treated, 
the  Agency  would  consider  developing 
concentration-based  standards.  In  fact, 
EPA  solicited  analytical  data  on  the 
composition  of  these  streams  in  the  May 
30  AiNPR,  in  order  to  determine  whether 
they  contain  constituents  that  can  act  as 
analytical  surrogates  to  verify 
destruction  of  the  organic  constituents 
of  concern,  but  received  no  response  on 
this  issue.  : 

Thus,  incineration  for         I 
nonwastewaters,  and  incineration  or 
chemical  oxidation  followed  by 
activated  carbon  adsorption  for 
wastewaters  are  being  proposed  as 
treatment  standards  for  Kill  and  K112 
wastes.  One  commenter  responding  to 
the  May  30  ANPR,  56  FR  24462. 
suggested  that  Kill  may  be  explosive 


because  of  the  high  DNT  concentration 
and  that  incineration  is  therefore  not  an 
appropriate  method  of  treatment.  This 
commenter  also  provided  EPA  with 
preliminary  treatability  data  for  Kill 
and  K112  wastes  in  biological  treatment 
systems.  EPA  has  solicited  additional 
treatability  data  from  this  commenter 
and  is  currently  evaluating  whether 
standards  based  on  biological  treatment 
are  appropriate.  EPA  requests  data 
characterizing  the  treatability  of  these 
wastes  in  biological  systems  from  other 
commenters. 

D.  Wastes  from  the  Production  of 
Ethylene  Dibromide  (K117,  K118.  and 
K136) 

K117 — Wastewater  production  from  the 
reactor  vent  gas  scrubber  in  tlie 
production  of  ethylene  dibromide  via 
bromination  of  ethylene. 

K118 — Spent  adsorbent  solids  from 

purification  of  ethylene  dibromide  via 
bramination  of  ethylene  cibromide  via 
bromination  of  ethylene. 

K136 — Still  bottoms  from  the  purification  of 
ethylene  dibromide  in  the  production  of 
ethylene  dibromide  via  bromination  of 
ethylene. 

Three  wastes  generated  in  the 
production  of  ethylene  dibromide  (EDB) 
were  listed  as  hazardous  on  February 
13. 1986  (51  FR  5327).  (For  a  detailed 
description  of  K117,  K118,  and  K136, 
refer  to  the  fmal  rule  listing  these  wastes 
as  hazardous  and  the  associated  listing 
background  document.)  Although  EPA 
banned  the  use  of  ethylene  dibromide 
(EDB)  in  the  US,  EPA  believes  that  EDB 
wastes  may  still  be  generated  by 
pesticide  manufacturers  intending  to  sell 
EDB  overseas. 

K117  is  a  liquid  stream  containing 
ethylene  dibromide,  bromoethane, 
bromochloroethane  and  chloroform. 
K118  is  a  solid  waste  consisting  of  spent 
adsorbents  saturated  with  ethylene 
dibromide,  1,1,2-tribromomethane. 
bromochloroethane.  bromomethane  and 
bis(2-bromo)ethyl  ether.  K136  is  an 
organic  liquid  with  high  concentrations 
of  ethylene  dibromide. 

Information  available  to  the  Agency 
suggests  that  only  one  facility  generates 
K118  and  reports  disposing  of  it  in  a 
hazardous  waste  permitted  landfill.  This 
facility  also  reports  recycling  its  K117 
stream,  a  briny  high-bromine  stream 
that  it  returns  to  the  bromine  production 
unit. 

The  EDB  wastes  K117,  K116  and  K136 
resemble  very  closely  the 
organobromine  wastes  U029 
(bromomethane).  U030  (4-bromophenyI 
phenyl  ether).  U066  (l,2-dibromo-3- 


chloropropane),  U067  (ethylene 
dibromide,  EDB),  U068 
(dibromomethane)  and  U225 
(bromoform)  regulated  in  the  Third 
Third  final  rule.  Therefore, 
concentration-based  standards  have 
been  developed  for  K117,  K118  and  K136 
wastes  based  on  a  transfer  of  data  used 
to  calculate  the  U029,  U030,  U068,  U067, 
U068  and  U225  Third  Third  standards; 
these  data  were  based  on  incineration  of 
EDB  wastes  performed  and  monitored 
by  EPA's  Office  of  Toxic  Substances 
(see  the  two  tables  at  the  end  of  this 
section  for  the  proposed  standards). 

Incinerating  brominated  organic 
compounds  raises  the  issue  of 
preventing  emissions  of  molecular 
bromine  (Brz)  from  the  incinerator  by 
shifting  the  combustion  reaction  product 
equilibrium  to  favor  the  formation  of 
hydrogen  bromide  (HBr).  These 
concerns  can  be  addressed  on  a  site 
specific  basis  through  the  omnibus 
permitting  provision.  Limited  data 
available  to  EPA  suggest  that  adding 
sulfur  to  the  combustion  mixture 
prevents  generation  and  subsequent 
emissions  of  molecular  bromine.  EPA 
also  realizes  that  organobromine  wastes 
also  offer  opportunities  for  recycling — at 
least  one  facility  is  known  to  recover 
bromine  from  brominated  wastes  by 
thermal  processing. 

In  response  to  the  May,  1991.  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
soliciting  comment  and  data  on  the 
composition  and  treatment  of  these 
wastes,  a  commenter  discussed  the 
difficulties  in  incinerating  brominated 
wastes,  but  presented  no  engineering 
data  describing  how  an  incinerator 
could  be  designed  or  operated  to  reduce 
bromine  emissions.  One  commenter  also 
indicated  that  steam  stripping  could  also 
be  used  to  treat  these  wastes.  As  a 
result,  EPA  is  currently  evaluating 
performance  data  submitted  on  steam- 
stripping  and  may  specify  its  use  as 
BDAT  for  K117  and  K118  or  promulgate 
a  numerical  treatment  standard  based 
on  these  data  as  an  alternative  to  the 
incineration-based  numbers  proposed 
here.  These  data  are  included  in  the 
public  record  for  the  ANPR. 

Comments  from  another  facility 
described  a  process  for  recycling  K117 
which  includes  bromine  recovery.  This 
commenter  requested  EPA  to  set 
incineration  followed  by  bromine 
reclamation  from  the  incinerator 
scrubber  water  as  BOAT.  EPA  solicits 
comment  on  this. 
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Proposed  BOAT  Treatment 
Standards  for  K117.  Ki  18,  and  K136 

[Nonwastewatere] 


Regulated  constituent 


Ettiylene  dibconiide... 


CMocolonn.M... ..« — 

1 ,1 .2-Tnbromome(hane„ 


Maximum  tor 
any  singte 

grab 
sample— 

Total 

composition 

(mg/lig) 


15 
15 
5.6 

15 


Proposed  BOAT  Treatment 
Standards  for  K117,  K118.  and  K136 

(Wastewatefsl 


Regulated  constituent 

Maximum  tor 

sample— 

Jottj^ 

cofnpotitoon 

(n«g/i) 

DTomomeuiane ».»..».»»»......»..»».. 

0.02S 
0.11 
0.046 
0.63 

E.  Wastes  from  the  Production  of 
Ethylenebisdithiocarbamic  Acid  (K123- 
K126J 

K123 — Process  wastewater  (including 

supematants,  filtrates  and  wash  waters] 

from  the  production  of 

ethylenebisdithiocarbamic  acid  and  its 

salts. 
K124 — Reactor  vent  scrubber  water  from  the 

production  of  ethylenebisdithiocarbamic 

acid  and  its  salts. 
K125— Purification  solids  (including  filtration. 

evaporation  and  centrifugation  solids) 

from  the  production  of 

ethylenebisdithiocarbamic  acid  and  its 

salts. 
Kl28-^aghou8e  dust  and  floor  sweepings  in 

milling  and  packaging  operations  from 

the  production  of 

ethylenebisdithiocarbamic  add  and  its 

salts. 

Four  wastes  generated  in  the 
production  and  formulation  of  the 
fungicide  ethylenebisdithiocarbamic 
acid  (EBDC)  and  its  salts  were  listed  as 
hazardous  on  October  24. 1986  (51  FR 
37725).  (For  a  detailed  description  of 
K123  through  K126.  refer  to  the  final  rule 
Usting  these  wastes  as  hazardous  and 
the  associated  listing  background 
docimient). 

In  general,  waste  characterization 
information  indicate  that  K123  wastes 
are  aqueous  liquids,  K124  wastes  are 
caustic  aqueous  liquids.  K125  wastes  are 
filtration  and  distillation  solids,  and 
K126  wastes  are  dry  dust-like  soUds. 
Ethylene  thiourea  appears  to  be  the 


primary  organic  component  of  all  four 
wastes. 

The  Agency's  preliminary  contacts 
with  industry  indicate  that  one  facility 
generates  these  wastes;  this  facility 
currently  sends  them  to  a  publicly 
owned  treatment  works  (POTW)  after 
neutralization  to  an  appropriate  pH. 

Methods  of  treatment  are  being 
proposed  for  K123.  K124.  K125.  and  K126 
wastes  because  the  principal  organic 
components  of  these  wastes  are 
ethylenebisdithiocarbamic  acid  (EBDC) 
and  ethylene  thiourea,  both  of  which  are 
relatively  imstable  in  water  and  thus 
appear  to  be  particularly  difficult  to 
quantify.  EDBC  and  ethylene  thiourea 
were  regulated  in  the  Third  Third 
rulemaking  U114  and  U116  respectively, 
both  with  methods  of  treatment  as 
standards. 

Concentration-based  standards  are  an 
alternative  to  specifying  treatment 
methods.  EPA  will,  however,  only  set 
concentration-based  Standards  for 
organics  in  K123  through  K126  wastes  if 
reliable  analytical  information  shows 
the  wastes  contain  significant 
concentrations  of  organics  that  are 
consistently  amenable  to  quantification 
in  complex  matrices  (i.e..  the  treatment 
residues)  or  if  surrogate  treatment 
parameters  can  be  identified.  Available 
data  suggest  that  none  of  the  hazardous 
organic  constituents  of  concern  in  K123 
through  K126  wastes  are  easily 
quantified  in  treatment  residues  from 
treatment  of  other  types  of  wastes. 
Nevertheless,  to  determine  whether 
concentration-based  standards  are 
appropriate  for  tlie  organics  in  these 
four  wastes,  EPA  solicited  analytical 
data  on  their  composition  in  both 
treated  and  untreated  wastes  in  the  May 
30. 1991.  ANPR,  56  FR  24463.  Based  on 
the  lack  of  comments  received,  other 
constituents  or  parameters  could  not 
specifically  be  identified  that  could  act 
as  analytical  surrogates  (i.e.,  indicators 
to  verify  destruction  of  the  organic 
constituents  of  the  stream  that  are 
difficult  to  analyze).  Consequently,  EPA 
could  not  propose  concentration-based 
standards  using  surrogates.  EPA  is. 
therefore,  proposing  thermal  and 
chemical  methods  of  treatment  as 
standards  for  K123.  K124,  K125  and 
Kl2e.  These  methods  of  treatment, 
incineration  for  nonwastewaters  and 
incineration  or  chemical  oxidation 
followed  by  either  biological  treatment 
or  carbon  adsorption  for  wastewaters, 
appear  to  be  appropriate  standards  for 
these  wastes. 

In  the  May  30, 1991  Advance  Notice  of 
Proposed  Rulemaking,  EPA  solicited 
detailed  comment  about  the 
compositions  of  these  waste  streams. 


performance  data  from  attempts  to  treat 
these  or  similar  waste  streams  by 
thermal  biological  or  other  treatment 
processes,  and  analytical  problems 
encountered  or  anticipated  in 
quantifying  constituents  in  these  wastes. 
EPA  received  no  comments  specific  to 
these  wastes. 

F.  Wastes  from  the  Production  of 
Methyl  Bromide  (K131  and  K132) 

K131— Wastewater  from  the  reactor  and 
spent  sulfuric  acid  from  the  acid  dryer 
from  the  production  of  methyl  bromide. 

K132 — Spent  adsort>ent  and  wastewater 
separator  solids  from  the  production  of 
methyl  bromides. 

Two  wastes  generated  during  the 
production  of  methyl  bromide  were 
listed  has  hazardous  on  October  6, 1989 
(54  FR  41402).  For  a  more  detailed 
description  of  wastes  K131  and  K132, 
please  refer  to  the  October  1989  rule  for 
the  initial  listing  of  these  wastes  and  the 
associated  listing  background 
documents.* 

K131  wastes  are  extremely  acidic 
aqueous  liquids  containing  methyl 
bromide,  dimethyl  sulfate  and  sulfuric 
acid,  plus  other  brominated  ethanes  and 
methane-  and  ethane-based  alcohols 
and  ethers.  K132  wastes  consist  of 
adsorbent  soUdt  saturated  with  liquids 
containing  methyl  bromide. 

The  methyl  bromide  wastes  resemble 
the  organobromine  wastes  U029.  U030, 
11066,  U067,  U068  and  U225  regulated  in 
the  May  1990  Tliird  Third  final  rule. 
Because  of  this  similarity,  EPA  is 
proposing  to  regulate  methyl  bromide  in 
the  K131  and  K132  waste  streams  with 
the  standards  promulgated  for  U029 
(methyl  bromide)  in  the  Third  Thirds 
rulemaking:  0.11  mg/l  in  wastewaters 
and  15  mg/kg  in  nonwastewaters.  BOAT 
for  these  wastes  is  incineration. 

However,  responses  to  the  May,  1991. 
Advanced  Notice  of  Proposed 
Rulemaking,  in  which  EPA  solicited 
detailed  comment  about  these  waste 
streams  in  terms  of  composition, 
feasibihty  of  analysis  and  treatability, 
indicate  that  the  one  generator  of  these 
wastes  uses  steam  stripping  to  treat 
these  wastes.  EPA  is  currently 
evaluating  steam-stripping  performance 
data  from  this  commenter  in  order  to 
evaluate  steam  stripping  as  BOAT  for 
these  wastes.  Therefore,  EPA  may 
designate  steam-stripping  as  BOAT  for 


*  One  plant  recycles  a  particular  methyl  bromid* 
stream  in  a  way  that  may  not  involve  discarding. 
EPA  requested,  and  obtained,  a  voluntary  remand    " 
to  investigate  further  whether  such  stream  is  a 
RCRA  solid  waste.  Today's  proposal  would  not 
apply  to  this  material  if  it  is  ultimately  determined 
not  to  be  a  solid  waste,  and  also  does  not  apply 
during  the  period  the  Agency  is  studying  the  issue. 
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K131  and  K132  and  promulgate  a  set  of 
numerical  treatment  standards  based  on 
steam  stripping  rather  than  the 
incineration-based  numbers  proposed 

here.  I 

Proposed  BOAT  Treatmcnt 
Standards  for  K131  and  K132 


1 

1 

Mad- 
mum  «or 
any 

sample 

1 

1 

Totai 

Mon 
(mg/tig) 

Bromomettiaoe  (melhyl  bRmid») - 

15 

Proposed  BOAT  Jrekv^ht 
Standards  for  k131  and  K132 

[W8Ste«»atefs] 


1 

Regulated  constiluem 

Maxi- 
mum tor 

•ample 

« 

Total 

GOfflpO- 

aatKxi 
(mg/l) 

Bromom0than8  (nwtfiyl  bfomhto)  .».«..»«^. 

0.11 

C.  Additional  Organic  U  Wastes  (U328. 
U353.  and  U359) 

This  section  addresses  the 
investigation  of  BDAT  for  three  specific 
wastes  listed  under  40  CFR  261.33  since 
November,  1984.  These  are  identified 
with  the  alphanumeric  waste  cqde  that 
starts  with  a  "U". 

1.  Ortho-toluidine  and  Para-tohiidine 
(U328  and  U353) 

Ortho-toluidine  and  para-toluidine, 
which  when  discarded  become  U328 
and  U353,  are  manufactured  from 
processes  similar  to  those  used  in 
manufacturing  dinitrotoluene  and 
toluenediamine.  U328  and  U353,  thus, 
may  be  similar  to  wastes  identified  as 
Kill  and  K112.  The  textile  industry  and 
the  dyes  and  pigments  industry  generate 
o-toluidine  and  p-toluidine  as 
intermediates  and  reagents  for  printing 
textiles  and  making  colors  fast  to  acids 
ill  the  dyeing  process.  Both  compounds 
also  are  components  in  ion  exchange 
column  preparation,  used  as 
antioxidants  in  rubber  manufacturing, 
and  used  as  lab  reagents  in  medical 
glucose  analyses. 
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EPA  is  proposing  methods  of 
treatment  as  the  standards  for  U328  and 
U353  wastewaters  and  nonwastewaters. 
Methods  of  treatment,  rather  than 
treatment  levels,  appear  to  be  the  most 
appropriate  type  of  treatment  standard 
for  these  wastes,  because  the  organic 
compounds  for  which  the  wastes  are 
listed  are  considered  to  be  relatively 
unstable  in  water  such  that  consistent 
quantification  of  o-toluidine  and  p- 
toluidine  in  raw  wastes  and  treated 
residuals  may  preclude  the  development 
of  a  concentration-based  standard  for 
these  wastes.  i.e..  the  alternative  to 
specifying  methods  of  treatment.  In 
addition,  these  two  organic  compounds 
resemble  other  organic  compoimds, 
namely  4-chloro-o-toluidine  (U049)  and 
o-toluidine  hydrochloride  (U222)  for 
which  similar  standards  have  been 
promulgated. 

The  Agency,  therefore,  is  proposing 
incineration  or  thermal  destruction  as 
required  methods  of  treatment  for  the 
nonwastewater  forms  of  these  wastes, 
and  chemical  oxidation  followed  by 
either  biological  treatment  or  carbon 
adsorption  for  the  wastewater  forms  of 
these  wastes.  (Although  not  a  primary 
technology  for  wastewaters, 
incineration  could  be  proposed  as  an 
alternative  method  of  treatment  for 
wastewaters.) 

The  molecular  structures  of  these 
compounds — ^but  not  their  stability  in 
water — resemble  U049. 4-chloro-o- 
toluidine  and  U222,  o-toluidine 
hydrochloride.  U049  and  U222  are 
amenable  to  analytical  q  lantification 
and  were  demonstrated  to  be  amenable 
to  treatment  by  incineration  by  data 
from  EPA's  incinerator  tests  performed 
to  support  eariier  rulemaking.  Therefore 
EPA  believes  that  incineration  as  a 
method  of  treatment  is  the  appropriate 
standard  for  these  wastes. 

The  Agency's  preliminary  contacts 
with  industry  indicate  that  one  facility 
generates  both  U328  and  U353.  This 
facility  estimates  U328  generation  at 
4000  Ib/yr  and  U353  generation  at  1000 
Ib/yr  but  did  not  say  how  they  disposed 
of  these  wastes. 

In  the  May,  1991,  Advanced  Notice  of 
Proposed  Rulemaking.  EPA  solicited 
detailed  comment  about  the 
compositions  of  these  waste  streams, 
performance  data  from  attempts  to  treat 
these  or  similar  waste  streams  by 
thermal,  biological  or  other  treatment 
processes,  and  analytical  problems 
encountered  or  anticipated  in 
quantifying  constituents  in  these  wastes. 
EPA  received  no  comments  specific  to 
these  wastes. 


2. 2-Ethoxyethanol,  U359 

U359  is  generated  in  the  printing, 
organic  chemical  manufacturing  and 
leather  and  tanning  industries  and  then 
used  in  various  other  processes  in  paint 
removers,  cleansing  solutions  and  dye 
baths,  as  a  solvent  for  inks,  duplicating 
fluids,  nitrocellulose,  lacquers  and  other 
substances,  as  a  chemical  intermediate 
in  2-ethoxyacetate  manufacture  and  in 
the  process  of  leather  finishing.  EPA 
anticipates  this  waste  to  be  co-treated 
and  co-disposed  with  F005  wastes  listed 
for  2-ethoxyethanol. 

The  Agency's  preliminary  contacts    . 
with  indtistry  indicate  that  only  two 
facilities  generate  U359.  One  reports 
generating  U359  as  minimal  spills  and 
other  losses  during  handling  and  also  as 
laboratory  waste  (about  100  gallons  a 
year);  the  facility  sends  these  wastes 
off^-site  for  treatment  and  disposal.  The 
other  reports  generating  unspecified 
quantities  of  U359  from  spill  cleanups 
and  other  sources;  these  wastes  are 
treated  by  incineration  and  biological 
treatment  depending  on  water  content 

EPfii  is  proposing  to  regulate  U359 
wastewaters  and  nonwastewaters  by 
setting  methods  of  thermal  and  chemical 
treatment  as  the  standard.  Methods  of 
treatment,  namely  (1)  incineration  for 
nonwastewaters  and  (2)  incineration  or 
chemical  oxidation  followed  by  either 
biological  treatment  or  carbon 
adsorption  for  wastewaters,  appear  to 
be  appropriate  standards  for  this  waste 
because  no  SW-846  methods  exist  for 
quantifying  2-ethoxyethanol  which  is 
unstable  in  water  and  thus  particularly 
difficult  to  quantify. 

The  proposed  treatment  standards  for 
U359  wastes  are  the  same  treatment 
methods  set  in  the  Third  Thirds 
rulemaking  for  U154,  methanol 
wastewaters  and  nonwastewaters. 
namely  (1)  incineration  for 
nonwastewaters  and  (2)  incineration  or 
chemical  oxidation  with  carbon 
adsorption  or  biodegradation  for 
wastewaters.  Furthermore,  in 
incineration  tests  performed  to  support 
previous  rulemakings,  incineration  was 
demonstrated  to  reduce  butanol  to  ^ 
levels  near  the  analytical  limit  of 
detection. 

In  the  May,  1991,  Advanced  Notice  of 
Proposed  Rulemaking,  EPA  solicited 
detailed  comment  about  the 
compositions  of  2-ethoxyethanol  waste 
streams,  performance  data  from 
attempts  to  treat  these  or  similar  waste 
streams  by  thermal,  biological  or  other 
treatment  processes,  and  analytical 
problems  encountered  or  anticipated  in 
quantifying  constituents  in  these  wastes. 
One  comments  offered  to  work  with 
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EPA  to  develop  an  analytical  method  to 
quantify  2-ethoxyethanol  in 
wastewaters.  This  commenter  submitted 
preliminary  data  from  biological 
treatment  of  a  wastewater  high  in  2- 
ethoxyethanol  and  encouraged  EPA  to 
develop  numerical  treatment  standards 
for  2-ethoxyethanol.  EPA  is  currently 
soliciting  further  information  from  this 
commenter. 

IV.  Detailed  Discussion  of  Today's 
Proposed  Rule:  Changes  to  Existing 
Regulations 

A.  Proposed  Revisions  to  the  F001-F005 
Spent  Solvent  Treatment  Standards 

FOCI— The  following  spent  halogenated 
solvents  used  in  degreasing: 
Tetrachloroethylene,  trichloroethylene, 
methylene  chloride,  1,1,1-trichloroethane, 
carbon  tetrachloride,  and  chlorinated 
fluorocarbons;  all  spent  solvent 
mixtures/blends  used  in  degreasing 
containing,  before  use,  a  total  of  10 
percent  or  more  (by  volume)  of  one  or 
more  of  the  above  halogenated  solvents 
or  those  solvents  listed  in  P002,  F004,  and 
FOOS  and  still  bottoms  from  the  recovery 
of  these  spent  solvents  and  spent  solvent 
mixtures. 

FtX)2— The  following  spent  holgenated 

solvents:  Tetrachloroethylene,  methylene 
chloride,  trichloroethylene,  1,1,1- 
trichloroethane,  chlorobenzene,  1,1,2- 
trichloro-1.1.2-trifluoroethane,  ortho- 
dichlorobenzene,  trichlorofluoromethane, 
and  1,2.2-trichloroethane;  all  spent 
solvent  mixtures/blends  containing, 
before  use,  a  total  of  10  percent  or  more 
of  the  above  halogenated  solvents  or 
those  listed  in  FOOl,  F004,  or  FOOS:  and 
still  bottoms  from  the  recovery  of  these 
spent  solvents  and  spent  solvent 
mixtures. 

FD03— The  following  spent  nonhalogenated 
solvents:  Xylene  acetone,  ethyl  acetate, 
ethyl  benzene,  ethyl  ether,  methyl 
isobutyl  ketone,  n-butyl  alcohol, 
cyclohexanone,  and  methanol;  all  spent 
solvent  mixtures/blends  containing, 
before  use,  only  the  above  spent 
nonhalogenated  solvents;  and  all  spent 
solvent  mixtures/blends  containing 
before  use,  one  or  more  of  the  above 
nonhalogenated  solvents,  and  a  total  of 
10  percent  or  more  (by  volume]  of  one  or 
more  of  those  solvents  listed  in  FOOl, 
F002,  F004,  and  FOOS:  and  still  bottoms 
from  the  recovery  of  these  spent  solvents 
and  spent  solvent  mixtures. 

F004 — ^The  following  spent  nonhalogenated 
solvents:  Cresol  and  cresylic  acid  and 
nitrobenzene;  all  spent  solvent  mixtures/ 
blends  containing,  before  use,  a  total  of 
10  percent  or  more  (by  volume)  of  one  or 
more  of  the  above  nonhalogenated 
solvents  or  those  solvents  listed  in  FOOl, 
FD02,  and  FOOS:  and  still  bottoms  from 
the  recovery  of  these  spent  solvents  and 
spent  solvent  mixtures. 


FOOS— The  following  spent  nonhalogenated 
solvents:  Toluene,  methyl  ethyl  ketone, 
carbon  disulfide,  isobutanol,  pyridine, 
benzene,  2-ethoxyethanol,  and  2- 
nitropropane;  all  spent  solvent  mixtures/ 
blends  containing  before  use,  a  total  of 
10  percent  or  more  (by  volume)  of  one  or 
more  of  the  above  nonhalogenated 
solvents  or  those  solvents  listed  in  FOOl, 
F002,  or  F004;  and  still  bottoms  from  the 
recovery  of  these  spent  solvents  and 
spent  solvent  mixtures. 

The  agency  is.  today,  proposing 
revisions  to  the  treatment  standards  for 
organic  constituents  in  both  the 
nonwastewater  and  wastewater  forms 
of  FOOl-FOOS  wastes.  The  Agency  is 
soliciting  comments  on  the  proposed 
changes  to  the  treatment  standards  as 
well  as  any  treatment  data  that  may  be 
available  to  assist  in  further  refinement 
of  the  treatment  standards. 

1.  Regulatory  Background 

a.  Listing  definitions.  On  May  19, 1980 
(45  FR  33119),  the  Environmental 
Protection  Agency  (EPA)  listed  27 
commonly  used  organic  solvents  as 
hazardous  wastes  when  spent  or 
discarded.  The  solvents  were  listed  as 
EPA  Hazardous  Waste  Nos.  FOOl.  F002. 
F003.  F004.  and  FOOS.  These  listed 
wastes  included  certain  spent 
halogenated  and  nonhalogenated 
solvents,  including  still  bottoms  from  the 
recovery  of  these  solvents. 

On  December  31. 1985  (50  FR  53315). 
the  Agency  promulgated  an  amendment 
to  the  Ustings  to  include  mixtures 
containing  a  total  of  10  percent  or  more 
(by  volume)  of  one  or  more  of  the  listed 
solvents  (the  10  percent  threshold 
always  applied  to  solvent  mixtures 
before  use).  The  Agency  believed  that 
establishing  a  threshold  level  well 
below  the  minimum  solvent 
concentration  typically  used  in  solvent 
formulations  would  bring  the  majority  of 
solvent  mixtures  used  in  commerce  into 
the  hazardous  waste  management 
system,  while  excluding  dilute  mixtures. 
Furthermore,  data  showed  that  at 
concentrations  above  10  percent, 
solvents  have  been  demonstrated  to 
cause  substantial  harm  to  human  health. 
The  Agency  also  received  numerous 
comments  regarding  the  scope  to  the 
spent  solvent  listings.  As  clarified  in  the 
December  31. 1985.  Federal  Register  (50 
FR  53315),  the  Ustings  cover  only  those 
solvents  that  are  used  for  their  "solvent" 
properties,  i.e.,  to  solubilize  (dissolve)  or 
mobilize  other  constituents. 
Manufacturing  process  wastes  where 
solvents  were  used  as  reactants  or 
ingredients  in  the  formulation  of 
commercial  chemical  products  are  not 
covered  by  the  listing. 


The  final  definition  of  the  spent 
solvents  listing  did  not  include  four 
solvents  that  were  added  to  the  FOOl- 
FOOS  listing  on  February  25, 1986: 
Benzene,  2-ethoxyethanol,  2- 
nitropropane,  and  1,1.2-trichloroethane     ^ 
(51  FR  40607). 

b.  FOOl-FOOS  Treatment  Standards. 
The  Agency  promulgated  treatment 
standards  for  F001-F005  spent  solvent 
wastes  on  November  7. 1986  (51  FR 
40593).  Lab  packs  containing  these 
solvents  were  also  subject  to  these 
treatment  standards.  The  Agency  did 
not  include  treatment  standards  for 
commercial  chemical  products, 
manufacturing  chemical  intermediates, 
and  off-specification  commercial  . 
chemical  products  (U  and  P  wastes)  that 
corresponded  to  the  FOOl-FOOS  listings. 
The  rule  also  did  not  cover  the  four 
newly  listed  solvents  in  the  FOOl-FOOS 
hstings:  Benzene,  2-ethoxyethanol,  2- 
nitropropane,  and  1,1,2-trichloroethane 
(51  FR  6537). 

The  Agency  promulgated  the  TCLP 
(i.e..  the  leaching  procedure  itself,  but 
not  the  characteristic)  in  the  final  rule 
specifically  for  evaluation  of  the  solvent 
and  dioxin-containing  wastes.  As  stated 
in  53  FR  17584.  EPA's  land  disposal 
restrictions  for  solvent  waste  codes 
FOOl-FOOS  (51  FR  40572)  uses  the  TCLP 
value  as  a  measure  of  performance.  At 
the  time  that  EPA  proihulgated  the 
treatment  standards  for  FOOl-FOOS, 
useful  data  were  not  available  on  total 
constituent  concentrations  in  treated 
residuals,  and  as  a  result,  the  TCLP  data 
were  considered  to  be  the  best  measure 
of  performance. 

However,  for  all  organic  constituents 
whose  treatment  standards  have  been 
promulgated  after  the  November  7, 1986- 
rule,  EPA  has  based  the  treatment 
standards  on  the  total  constituent 
concentration  found  in  the  treated 
waste.  EPA  has  based  its  decision  on 
the  fact  that  these  technologies  exist  to 
destroy  the  various  organic  compounds. 
Accordingly,  the  best  measure  of 
performance  should  reflect  the  extent  to 
which  the  various  organic  compounds 
have  been  destroyed  or  the  total  amount 
of  constituent  remaining  after  treatment 

c.  Methylene  chloride  standard 
revised.  As  part  of  the  First  Third  rule, 
the  Agency  revised  and  promulgated  the 
BOAT  treatment  standard  for  methylene 
chloride  in  FOOl-FOOS  wastewaters  from 
the  pharmaceutical  industry  (S3  FR 
31152).  The  revised  treatment  standard 
was  based  on  the  transfer  of  treatment 
data  for  wastewater  from  agricultural 
facilities.  The  revised  treatment 
standard  was  based  on  steam  stripping 
data  for  methylene  chloride  and  was 
based  on  total  constituent  analysis. 
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d.  Amendment  to  F001-F005  listing 
definition.  In  the  Third  Third  rule  (53  FR 
22576J,  the  Agency  promulgated 
treatment  standards  for  1,1.2- 
trichloroethane,  benzene,  2- 
ethoxyelhanol.  and  2-nitropropane  for 
the  F002  and  F(K)5  spent  solvents.  These 
four  organic  constituents  were  added  as 
hazardous  constituents  to  the  F002  and 
F005  hazardous  waste  listings  in  1986 
(see  51  FR  6737.  February  25. 1986).  EPA 
did  not  amend  trf^atment  standards  for 
the  other  solvent  constituents  in  F002 
and  F005.  The  Agency  promulgated 
concentration-based  treatment 
standards  for  wastewater  forms  of  1,1,2- 
trichloroethane  and  benzene  based  on 
performance  data  generated  from  one, 
or  a  combination  of  two  or  more,  of  the 
following  BOAT  technologies:  Biological 
treatment,  steam  stripping,  carbon 
adsorption,  and  liquid  extraction,  among 
others.  The  treatment  standards 
promulgated  for  1.1,2-trichloroeth.ane 
and  benzene  in  nonwastewater  forms  of 
F002  and  F005  were  based  on 
performance  data  from  incineration. 
These  treatment  standards  are 
expressed  as  concentration-based 
standards  in  the  treated  waste. 

EPA  had  determined  that  the 
available  data  were  insufficient  to 
establish  concentration-based  treatment 
standards  for  wastewater  and 
nonwastewater  forms  of  F005  containing 
2-nitropropane  and  2-ethoxyethanol  and 
instead  promulgated  methods  of 
treatment  as  the  treatment  standards. 

2.  Overiap  Between  F001-F005  Solvents 
and  Other  BOAT  Standards 

Many  of  the  solvent  constituents  that 
are  regulated  in  F001-F005  wastes  are 
also  regulated  in  the  First,  Second,  and 
Third  Third  rules.  In  the  April  1&  1988 
and  the  May  17, 1988  proposed  First 
Third  rules,  treatment  standards  for  the 
following  K  wastes,  containing  solvent 
constituents  also  regulated  in  FDO1-F005 
wastes,  were  proposed:  KOOl,  K015, 
K016,  K018,  K019,  K02a  K021,  K022, 
K025.  K030.  K037,  K048,  K049,  K05a 
K051,  K052.  K086.  K087,  K103,  and  KllO. 
The  treatment  standards  for  these 
wastes  were  promulgated  on  August  17, 
1988. 

In  the  Second  Third  proposed  rule, 
treatment  standards  for  the  following  K 
wastes  containing  constituents  that  are 
also  regulated  in  F001-F005  wastes  were 
proposed:  KOll.  K013,  K014.  K028,  K029, 
K060.  and  K096.  These  treatment  ' 
standards  were  promulgated  on  June  23, 
1989. 

In  the  November  22, 1989  proposed 
rule  for  the  Third  Third  wastes,  EPA 
proposed  two  alternative  sets  of 
concentration-based  treatment 
standards  for  wastewater  forms  of  the 


majority  of  the  U  and  P  wastes,  many  of 
which  were  solvent  constituents  found 
in  F0O1-F0O5  wastes.  One  set  of 
treatment  standards  was  based  on  the 
concentration  of  each  constituent  in 
incinerator  scrubber  water.  The  second 
set  of  standards  was  based  on 
wastewater  treatment  performance  data 
for  each  constituent.  On  the  basis  of 
comments  received,  the  Agency 
established  and  promulgated  treatment 
standards  for  wastewater  forms  of  the 
Third  Third  waste  codes  based  on 
wastewater  treatment  performance 
data.  These  treatment  standards  were 
promulgated  on  June  1, 1990  (55  FR 
22601).  The  solvent  wastes  affected  by 
this  change  included:  Acetone  (U002),  n- 
butyl  alcohol  (U031),  carbon  disulfide 
(P022),  carbon  tetrachloride  (U211). 
chlorobenzene  (U037),  cresols  and 
cresyiic  acid  (U052),  cyclohexanone 
(U057),  1,2-dichlorobenzene,  ethyl 
acetate  (U112),  ethylbenzene,  ethyl  ether 
(U117),  isobutanol  (15140),  methanol, 
methylene  chloride  (U080),  methyl  ethyl 
ketone  (U161).  methyl  isobutyl  ketone 
(Uiei),  nitrobenzene  (U169),  pyridine 
(U196),  tetrachloroethylene  (U210). 
toluene  (U220),  1,1,1-trichloroethane 
(U226).  l,l,2-trichloro-l,2,2- 
trifluoroethane,  trichloroethyiene  (U228). 
trichlorofluoromethane,  and  xylene 
(U239). 

The  Agency  also  proposed  treatment 
standards  for  nonwastewater  forms  of  U 
and  P  wastes  on  November  22, 1989. 
(The  U  wastes  that  contain  constituents 
regulated  in  the  P001-F005  final  rule  are 
the  same  as  the  Third  Third  U  wastes 
discussed  above.)  After  the  comment 
period,  the  Agency  revised  the  proposed 
treatment  standards  for  approximately 
75  constituents.  These  changes  were 
based  on  three  data  sources:  The 
Interlaboratory  Ash  Study,  an  in-house 
study  by  EPA's  Office  of  Research  and 
Development,  and  EPA's  reevaluation  of 
its  own  calculation  and  methodology. 
These  changes  took  the  form  of  either 
different  numerical  values  for 
concentration-based  standards  or 
promulgating  incineration  as  a  method 
of  treatment  for  wastes  for  which  EPA 
had  not  proposed  concentration-based 
standards.  The  nonwastewater 
concentration-based  standards, 
promulgated  on  June  1, 1990,  reflect  the 
performance  of  well-designed  and  well- 
operated  incineration  systems  and  were 
developed  primarily  using  the  results 
from  14  incineration  test  bums  (55  FR 
22604). 

Treatment  standards  for  the  following 
F  and  K  wastes  containing  solvent 
constituents  present  in  F001-F005  . 
solvent  wastes  were  also  proposed  and 
promulgated  in  the  Third  Third:  F025, 
KOOl,  KOll,  K013,  K014.  K015.  K021. 


K022,  K025,  K026,  K029,  K035.  K037, 
K042,  K048,  K049,  KOSO,  K051,  K060. 
K073,  K083.  K08S,  K086,  K095,  K096.  and 
K105. 

3.  Comments  Received  from  the  May  30, 
1991,  Advance  Notice  of  Proposed 
Rulemaking  on  Revisions  to  Standards 
for  F001-F005  Solvent  Wastes 

The  Agency  received  a  number  of 
comments  on  the  proposed  rulemaking 
revisions  to  the  F001--F005  solvent  waste 
treatment  standards  that  were  outlined 
in  the  ANPR;  all  the  comments  were 
generally  favorable  to  the  idea  of  basing 
the  nonwastewater  treatment  standards 
for  organic  constituents  in  F001-f005 
spent  solvents  from  the  existing  TCLP 
standards  to  standards  based  on  total 
concentrations  as  an  alternative  to  the 
existing  TCLP  standards. 

4.  Proposed  Changes  to  the  F001-F005 
Treatment  Standards 

The  Agency  is  today  proposing  to 
revise  the  treatment  standards  for  both 
nonwastewater  and  wastewater  forms 
of  F001-F005  wastes.  (See  Table  at  end 
of  this  section  for  specific  treatment 
levels.)  The  methodology  used  to 
develop  the  treatment  standards  for 
both  nonwastewater  and  wastewater 
forms  of  F039  (multisource  leachate) 
was  used  in  determining  the  revised 
treatment  standards  for  the  F001-F005 
spent  solvents.  These  revisions  do  not, 
however,  include  the  four  solvents  that 
were  added  to  the  solvents  listings: 
Benzene,  2-exthoxyethanol,  2- 
nitropropane,  and  1,1,2-trichloroethane. 
Treatment  standards  for  these 
constituents  were  promulgated  in  the 
Third  Third  final  rule  in  accordance 
with  the  previously  mentioned 
methodology. 

In  addition,  the  Agency  is  changing 
the  measure  of  performance  for  FOOl-^ 
F005  solvents  from  treatment  standards 
based  on  the  TCLP  to  standards  based 
on  total  concentration  of  organic 
constituent  in  the  waste.  This  is 
appropriate  in  that  EPA  has  previously 
determined  that  treatment  technologies 
for  organics  exist  to  destroy  the  various 
organic  compounds.  Accordingly,  the 
b^t  measure  of  performance  is  the 
extent  to  whic&  the  various  organic 
compounds  have  been  destroyed  or  the 
total  amount  of  constituent  remaining 
after  ^atment. 

a.  Revisions  to  the  Standards  for 
Cresols.  In  the  Solvents  and  Dioxins 
rule,  the  Agency  promulgated  BOAT 
treatment  standards  for  "cresols."  At 
that  time,  the  Agency  did  not  distinguish 
between  the  various  isomers  that  are 
present  in  cresols.  As  a  result,  the 
Agency  promulgated  a  concentration- 
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based  treatment  standard  for  cresol 
wastewaters  of  2.82  mg/l  based  on  the 
performance  of  activated  carbon 
adsorption.  For  nonwastewaters,  the 
Agency  had  no  data  on  TCLP  extracts  of 
residues  from  the  incineration  of  cresols 
(cresylic  acid)  to  use  in  the  derivation  of 
the  BOAT  treatment  standard.  EPA. 
instead,  used  chemical  structure  as  the 
basis  for  transferring  the  treatment  data 
to  cresols  (cresylic  acid]  spent  solvents. 
The  data  from  which  the  treatment 
standard  for  incineration  of  methylethyl 
ketone  was  derived  was  transferred  to 
cresols  (cresylic  acid).  The  treatment 
standard  of  0.75  mg/l  for 
nonwastewaters  is  based  on  the 
transferred  data. 

In  the  Third  Third  rule.  EPA 
promulgated  treatment  standards  for 
U052  waste.  U052  is  listed  as  "cresols 
(cresylic  acid)."  Cresylic  acid  is  the 
name  given  to  a  mixture  of  three 
isomeric  cresols  (methyl  phenols),  in 
which  the  meta-cresol  predominates. 
U052  typically  contains  various  levels  of 
ortho-cresol,  metacresol,  and  para- 
cresol.  Analytical  methods  are  usually 
reported  for  o-cresol  (CAS  No.  95-48-7) 
and  a  combination  of  m-  and  p-cresols. 
because  m-cresol  and  p-cresol  cannot  be 
distinguished  by  the  analytical  methods. 
Thus,  the  Agency  promulgated 
concentration-based  standards  for  U052 
based  on  an  analysis  for  o-cresol  and 
the  mixture  of  m-cresol  and  p-cresql. 

Based  on  this,  the  Agency  is  today 
proposing  to  modify  the  current 
treatment  standards  for  the  constituent 
"cresols"  in  F001-F005  wastes.  The 
Agency  is  proposing  to  transfer  the 
treatment  standards  from  U052  wastes 
for  o-cresol  and  a  mixture  of  m-cresol 
and  p-cresol  wastewaters  and 
nonwastewaters  to  FOOl^WS  wastes 
based  on  total  concentration  of 
constituent(s)  in  the  waste  stream. 

b.  Modification  to  the  Regulatory 
Placement  of  F001-F005  Standards.  The 
Agency  is  also  proposing  to  change  the 
regulatory  table  as  it  pertains  to  FOOl- 
F005  wastes.  The  Agency  has  identified 
a  placement  error  for  F001-F005  spent 
solvent  wastewaters.  The  regulated 
hazardous  constituents  in  F001-F005 
and  their  respective  wastewater 
treatment  standards  are  in  Table 
CCWE — Constituent  Concentrations  in 
Waste  Extract  (40  CFR  268.4).  However, 
this  placement  is  in  error;  the  correct 
location  for  these  standards  should  be  in 
Table  CCW— Constituent 
Concentrations  in  Wastes  (40  CFR 
268.43).  As  such,  the  tables  will  be 
changed  accordingly.  Furthermore,  in 
that  the  Agency  is  proposing  to  change 
the  nonwastewater  treatment  standards 
from  the  TCLP  standard  to  a  total 


concentration-based  standards,  this  part 
of  the  table  will  also  change  (if  the 
proposal  is  finalized)  by  placing  the 
nonwastewater  standards  for  F001-F005 
spenl  solvents  in  Table  CCW — 
Constituent  Concentrations  in  Wastes. 

Proposed  Revisions  to  Treatment 
Standards  for  F001-F005  Spent 
Solvent  Wastes 


Regulated 

Non- 

constituent 

Treat- 
ment 

Wastewater 

(mg/1) 

wastewater 
(mg/kg) 

Acetone 

BT 

0.28 

160 

n-Butyl  alcohol... 

BT 

5.6 

2.6 

Cartxxi 

BT 

0.014 

NR 

disulfide. 

Carbon 

BT 

0.057 

5.6 

tetrachloride 

Chlorobenzene... 

BT 

0.057 

5.7 

Cresol  (m- and 

AS 

0.77 

3.2 

p- isomers. 

i 

o^Cresol 

BT 

0.11 

5.6 

Cyclohexanone.. 

BT 

0.36 

NR 

1.2- 

BT 

0.068 

6.2 

DicMoroben- 

zene. 

Ethyl  acetate 

AS 

0.34 

33 

BT 

0.057 

6.0 

Ettiyl  ether 

RO 

0.12 

160 

Isobutyl  alcohol.. 

BT 

5.6 

170 

Methanol      

BT 
SS 

5.6 
*0.089 

NR 

Methylene 

33 

chloride. 

Methylethyl 

BT 

0.28 

36 

ketone. 

Methyl  isobutyl 

BT 

0.14 

33 

ketone. 

Nitrobenzene 

SS-h 
AC 

0.066 

14 

Pyridirte 

ANFF 

0.014 

16 

Tetrachto- 

SS 

0.056 

5.6 

roethylene. 

Totoene 

SS 
SS 

0.06 
0.054 

28 

1.1.1- 

5.6 

Trichto- 

roethane 

Trichlo- 

SS 

0.054 

5.6 

roethylerw. 

1.1.2-TrteWoiO- 

As-hFil 

0.057 

28 

1.2.2- 

trifluoro- 

ethane. 

Trichloro- 

a-i-ss 

0.02 

33 

-hAC 

oromethane. 

Xylenes  (total).... 

WAO 

0.32 

28 

'  Wastewater  treatment  technok>gies  on  which  the 
treatment  standards  were  based  are  indicated  in  this 
column;  all  of  the  nonwastewater  treatment  stand- 
ards were  based  on  incineration. 

»The  methylene  chloride  treatment  standard  for 
wastewaters  gef>erated  from  pharmaceutical  plants 
is  0.44  mg/1. 

NR:  Not  regulated. 

Kay  to  Tnatment  Tachnotogfes 

AC— Activated  carbon;  ANFF— Anaerobic  fixed 
mm  biok>gical  treatment  As— Activated  shJdge  bio- 
k)gical  treatment:  BT— Btoiogical  treatment  GAC— 
Granulated  Activated  Carbon;  Fit— Filtration;  LL— 
Liquid  Nquid  extraction:  PACT— Powdered  Activated 
Carbon  Treatment  RO  Revwrae  osmosis;  SS— 
Siewn  shipping;  WAO— Wat  air  oxidation. 

B.  Conversion  of  Wastewater  Standards 
Based  on  Scrubber  Water 

K015— Still  bottoms  from  the  distillation  of 
benzyl  chloride. 


K016— Heavy  ends  or  distillation  residues 

from  the  production  of  carbon 

tetrachloride. 
K018 — Heavy  ends  from  the  fractiotiation 

column  in  ethyl  chloride~production. 
K019 — Heavy  ends  from  the  distillation  of 

ethylene  dichloride  in  ethylene 

dichloride  production. 
K020— Heavy  ends  from  the  distillation  of 

vinyl  chloride  in  vinyl  chloride 

production. 
K023— Distillation  light  ends  from  the 

production  of  phthalic  anhydride  from 

naphthalene. 
K024 — Distillation  bottom  tars  from  the 

production  of  phthalic  anhydride  from 

naphthalene. 
K02&— Spent  catalyst  from  the 

hydrochlorinator  reactor  in  the 

p!t)duction  of  1.1,1-trichloroethane. 
K030— Column  bottoms  or  heavy  ends  from 

the  combined  production  of 

trichloroethylene  and  perchloroethylene. 
K048— Dissolved  air  floUtion  (DAF)  float 

from  the  petroleum  refining  industry. 
K049 — Slop  oil  emulsion  solids  from  the 

petroleum  refining  industry. 
KOSp— Heat  exchanger  bundle  cleaning 

sludge  from  the  petroleum  refining 

industry. 
K051— API  separator  sludge  from  the 

petroleum  refining  industry. 
K052— Tank  bottom!  (leaded)  from  the 

petroleum  reHning  industry. 
K087— Decanter  tank  tar  sludge  from  coking 

operations. 
K093— Distillation  light  ends  from  the 

production  of  phthaUc  anhydride  from 

ortho-xylene. 
K094— Distillation  bottoms  from  the 

production  of  phthalic  anhydride  from 

ortho-xylene. 
U028— Bis  (2-ethylhexyl)  phthalate. 
U06»— Di-n-butyl  phthalate. 
U088— Diethyl  phthalate. 
U102— Dimethyl  phthalate. 
U107— Di-n-octyl  phthalate. 
U190— Phthalic  anhydride  (measured  as 

Phthalic  acid). 

On  November  22, 1989  (54  FR  48372). 
EPA  proposed  as  part  of  the  Third  Third 
rule  concentration-based  treatment 
standards  for  numerous  listed  wastes 
based  on  the  performance  of 
incineration.  For  the  wastewaters,  the 
treatment  standards  were  based  on  the 
concentration  of  the  constituents  of 
concern  in  incineration  scrubber  waters. 
In  the  final  rule  (55  FR  22520),  however, 
EPA  altered  its  approach  to  setting  these 
standards  and  promulgated  treatment 
standards  for  wastewaters  based  on 
actual  wastewater  treatment  data  for 
the  constituents  of  concern.  This  change 
was  adopted  for  a  number  of  reasons. 

First,  it  was  stated  in  the  final  rule  for 
the  Second  Third  wastes  (54  FR  26629) 
and  reiterated  in  the  final  rule  for  Third 
Third  wastes  (55  FR  22577)  that,  when 
the  Agency  had  appropriate  wastewater 
treatment  data  from  well-designed  and 
well-operated  wastewater  treatment 
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units,  it  preferred  to  use  those  data 
rather  than  scrubber  water  data  to 
develop  wastewater  treatment 
standards.  This  is  because  incineration 
is  not  a  normal  treatment  method  for 
wastewaters.  In  addition,  alternative 
standards  were  proposed  in  the  Third 
Third  notice  for  multisource  leachate 
(F039)  wastewaters  based  on  a  transfer 
of  performance  data  from  various 
sources,  including:  The  Office  of  Water's 
Industrial  Technology  Division  (111)) 
and  National  Pollution  Discharge 
Elimination  System  (NPDES)  data 
(specifically  from  the  Organic 
Chemicals,  Plastics,  and  Synthetic 
Fibers  (QCPSF)  database);  the 
Hazardous  Waste  Engineering  Research 
Laboratory  (HWERL)  database  (HWERL 
is  the  former  name  of  EPA's  Risk 
Reduction  Engineering  Laboratory);  the 
Office  of  Solid  Waste's  BDAT  data 
[bom  previous  land  disposal  restriction 
rules);  and  additional  wastewater 
treatment  data  from  articles  on  wet  air 
oxidation  (WAO)  and  powdered 
activated  carbon  treatment  (PACT). 

Second,  commenters  on  the  proposed 
Third  Third  rule  had  urged  the  Agency 
to  develop  treatment  standards  for 
wastewater  forms  based  on  residues 
from  wastewater  treatment  technologies 
rather  than  incineration  scrubber 
waters.  Commenters  on  previous  rules 
had  also  stated  that  when  EPA  had 
performance  data  from  technologies 
treating  wastewaters  containing  the 
same  or  similar  constituents  that  EPA 
could  use  it  to  develop  BDAT  treatment 
standards.  Commenters  emphasized  that 
these  performance  data  represented  the 
treatment  of  organic-containing 
wastewaters  better  than  incineration 
scrubber  waters  alone.  Finally, 
comments  on  the  proposed  rules  for  the 
First  Third.  Second  Third,  and  Third 
Third  wastes  almost  unanimously 


supported  the  option  of  promulgating 
wastewater  treatment  standards  based 
on  the  performance  of  specific 
wastewater  treatment  rather  than 
incinerator  scrubber  water  constituent 
levels. 

The  Agency  reviewed  all  of  the 
aforementioned  data  during  the  Third 
Third  comment  period  to  determine 
whether  it  could  be  considered  BDAT. 
In  reviewing  these  data,  the  Agency 
considered  influent  concentrations  of 
the  treated  constituent,  whether  the 
treated  stream  was  representative  of 
that  U,  P,  F,  or  K  wastewater,  and  how 
achievable  the  detection  limit  was  in 
similar  or  other  matrices  based  on  other 
data  received.  Upon  conclusion  of  these 
analyses,  the  Agency  revised  the 
proposed  wastewater  standards  for 
most  of  the  Third  Third  F,  K.  U.  and  P 
wastes  based  on  the  data  received  pnor 
to  proposal:  constituent-specific 
concentration-based  standards  as  found 
in  F039  wastewaters.  Detailed 
information  on  the  development  of  the 
wastewater  treatment  standards  can  be 
found  in  the  amendment  to  the 
background  document  titled  "Final  Best 
Demonstrated  Available  Technology 
(BDAT)  Background  Document  for  U 
and  P  Wastes  and  Multi-Source 
Leachates  (F039),"  Volume  A: 
"Wastewater  Forms  of  Organic  U  and  P 
Wastes  and  Multi — Source  Leachates 
(F039)  for  Which  There  Are 
Concenfration-Based  Treatment 
Standards."  (This  document  can  be 
found  in  the  RCRA  docket  for  the  Third 
Third  final  rule.) 

As  part  of  the  First  Third  and  Second 
Third  rules,  EPA  promulgated  treatment 
standards  for  wastewater  forms  of  24  K 
and  U  wastes  (i.e.,  K015,  K016,  KOia 
K019.  K020,  K023,  K024,  K028.  K030. 
K048,  K049,  K050,  K051,  K052.  K087. 
K093,  K0494,  U028,  U069,  U088,  U102, 


U107,  and  U190).  These  wastewater 
treatment  standards  were  based  on  data 
from  incineration  scrubber  waters.  Upon 
review  of  all  available  data  and 
comments,  the  Agency  believes  that  the 
best  demonstrated  available  technology 
for  these  wastewaters  is  better 
represented  by  concentration-based 
treatment  standards  based  on 
wastewater  treatment  data  rather  than 
scrubber  waters.  Therefore,  the  Agency 
is  proposing  to  modify  the 
concentration-based  treatment 
standards  for  these  wastewaters.  The 
waters  affected  by  this  change  come 
primarily  from  three  general  treatability 
groups:  chlorinated  organics,  petroleum 
wastes,  and  phthalate  wastes.  The 
Agency  believes  that  this  proposed 
change  is  consistent  with  the  changes 
made  to  the  wastewater  standards  in 
the  final  Third  Third  rule.  It  should  be 
noted,  however,  that  any  technology  not 
otherwise  prohibited  (e.g.,  impermissible 
dilution)  may  be  used  to  meet  the 
concentration-based  treatment  standard 
for  these  wastewaters,  including 
incineration. 

Finally,  during  the  development  of  the 
Third  Third  rule,  the  Agency  determined 
that  for  pentachloroethane  (a  regulated 
constituent  in  K018,  K028,  and  K031), 
complications  arose  in  terms  of  how 
reliably  the  constituent  ctuld  be 
quantified  (55  FR  22611).  As  such,  the 
Agency  made  a  decision  to  promulgate^ 
technology-specific  treatment  standards 
(i.e.,  a  method  (or  methods)  of 
treatment)  rather  than  a  constituent 
specific  standard.  As  such,  the  Agency 
is  today  proposing  to  delete 
pentachloroethane  from  further 
regulation  in  the  wastewater  forms  of 
KOIB,  K028,  and  K030,  and  to  rely  on 
other  constituents  to  act  as  surrogates 
for  the  treatment  of  pentachloroethane. 


Comparison  of  Promulgated  Wastewater  Standards  to  the  Proposed  Revisions  for  Various  F  and  K  Wastes 


Waste  code  and  regulated  organic  constituent 


Promuloated 

standard  (mg/ 

0 

Proposed 
revision  (nng/l) 

Technology 
basis  «of  BOAT 

1.0 

0.059 

BT 

0.28 

0.28 

— 

0.29 

0.055 

AS 

0.27 

0.059 

BT 

0.15 

0.080 

SS 

0.033 

0.055 

AS+Ftt 

0.007 

0.055 

AS+Fil 

0.007 

0.057 

BT 

0.033 

0.055 

AS+Ffl 

0.007 

0.056 

SS 

0.007 

0.27 

SS 

0.007 

0.19 

SS 

0.007 

0.059 

SS 

0.007 

0.21 

SS 

■    0.033 

0.055 

AS+Fil 

0.007 

0.055 

AS+Fil 

0.007 

NR 

— 

0.007 

0.054 

SS 

K015— Anttvatene.. 

Benzal  cNoride 

Benzo  (b  and/or  k)  fluoranthene 

Phenanthrene 

Toluene 

K016— HexacWorobenzene 

HexacMorobutadiene 

Hexachtorocydopentadiene 

HexacWoroethane 

Tetrachloroettwne 

K018-O*xoett)»» 

CMoromethane 

1,1 


■••~t" 


1.2-Oichloroet^ane 

HexacNorobenzene .... 
HexacNorobutadiene . 

Pentachtoroetnaite 

1 , 1 . 1 -TrichJoroethane . . 
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Comparison  of  Promulgated  Wastewater  Standards  to  the  Proposed  Revisions  for  Various  F  and  K  Wastes— 

Continued 


Waste  code  and  regulated  ^ganic  constituent 


Hexachloroethane 

K019— tMS(2-chtoroethyl)ether.. 

CWorobeniene 

Chlorofofm 


1,2-Oichloroelt)ane.. 
p-Dichlorobenzene .. 

Fluorene 

Hexachloroettiane  ... 

Naphttiaiene 

Ptienanthrene 


1 ,2,4,5-Tetrachtofoben2ene — 

Tetrachloroetnene 

1 .2,4-Trichl0f0t)«nene 

1 ,1 .1  -Trictiloroetfiane .; 

K02C  -1 ,2-DichK)foettwne r. 

1 , 1  ,k.,  Metracnwoetfiane — — 

Tetrachloroetnene '• 

K023— Phthahc  annydride  (measured  as  phttialic  add).. 

K024— Ptithalic  annyonde  (measured  as  phttialic  acid)., 

K028— 1,1-Dicnioroetr«ne 

trans  1 ,2-Oicn)ofoethane 

Hexachlorooutadiene 

Hexactilofoetnane ..........™.....,*..™™.™-.-...-.. 

Pentachloroemane . . 


1 ,1 ,1 ,2-Tetracnioroettwne ., 
1 ,1 ,2.2-Te(racnK)roethane .. 
Tetrachloroetnene — 


1 ,1 ,1  -Thcnioroethane 

1 . 1 .2-Trichloroethane — 

K030— o-Dtchlorooenezne - 

p-Dichlorot>enzene 

Hexachlorobutadiene 

Hexachkxoetnane 

Pentachloroett>ane 


1 ,2,4,5-Tetr8ctnoiobernen* .. 

Tetrachloroetnene 

1 ,2,4,-Tnchiorobenzene 

K04B— Benzene 

Benzo(a)pvrene 

B4S(2-eltiyinexyl)phlhaM0 .... 

Chiyaene 

Dt-rMxityl  phthalate 

Ethylbenzene — 

Flourene 

Napthalene 

Phenanthrene 

Phenol 

Pyrerw 

Toluene — 

Xylenes  (total) 

K049— Anthracene 

Benzene -.... 


Ber)zo(a)pyrene ~.~. 

Bis(2-ethylhexyl)phlhalate . 

CartMn  dtsuttide 

Chrysene ~...- 

2,4-Dimethylphenol  ............ 

Ethylbenzene ,................—.. 

Napthalene 

Ptwnanttvene 

Phenol 

Pyrane - — 

Tduene- 


Xytanea  (total) 

K050— Benzo(a)pyr8ne . 


K051  -Acenaphitwne .. 


Benz(i»wthfc«w~ 
Benzene 


Benzo(a)pyrane 

B<s(2-e(hylhaNyl)pMhalai* .. 
ChfyMna.. 


Di^vtaityl  pMhalai*.. 
Ethytoenzene  _..._». 
FKiorane 


"fooosed 

revision  (mg/t) 


0.007 
0.007 
0.00S 
0.007 
0.007 

oooa 

0.007 

0.033 

0.007 

0.007 

0.017 

0.007 

0023 

0.007 

0.007 

0.007 

0.007 

0.54 

0.54 

0.007 

0.033 

0.007 

0.033 

0.033 

0.007 

0.007 

0.007 

0007 

0007 

o.ooe 
o.ooe 

0.007 

0.033 

0.007 

0.017 

0.007 

0.023 

0.011 

0.047 

0.043 

0.043 

0.06 

0.011 

0.05 

0.033 

aoao 

0.047 

0.045 

0.011 

DjOII 

0.039 

0.011 

0.047 

0.044 

0.011 

0.043 

0.033 

0.011 

0.033 

0.030 

0.047 

0.045 

0.011 

0.011 

0.047 

0.047 

0.05 

OlOW 

0.043 

OjOII 

0.047 

0.043 

0.043 

0X» 

0.011 

0.05 

0.093 


Techiiungy 
basis  lor  BOAT 


0055 

0.033 

0.057 

0.046 

0.21 

0.00 

0050 

0.055 

o.ose 

0059 
0.055 
0056 
0.055 
0.054 
0.21 
0.057 
0.056 
0060 
0.060 
0.059 
0.054 
0.055 
0.055 
Nfl 
0057 
0057 
0.056 
0.064 
0.054 
0.066 
0.09 
0.055 
0.055 
NR 
0.055 
0.056 
0.055 
0.14 
0.061 
0.26 
0.059 
0.057 
0.057 
0.050 
0.059 
0.050 
0.039 
0.067 
0.080 
0.32 
0.059 
014 
0061 
0.26 
0.014 
0.059 
0.036 
0.057 
OJ060 
0X>59 
0.039 
0.067 
0.000 
0J2 
0.061 
0.039 
0.059 
0X)S9 
0.060 
0.14 
0M1 
0.20 
OiHO 
0.057 
a067 
0.059 
0.099 


AS+FI 
AS 
BT 
SS 

ss 

as 

BT 

AS  +  F« 

BT 

BT 

SS 

SS 

PACT 

SS 

SS 

GAC 

SS 

BT 

BT 

SS 

SS 

BT 

AS4FI 

PACT 

GAC 

SS 

SS 

SS 

BT 

AS 

AS+Fi 

AS  +  FI 

AS+FI 
SS 

PACT 

SS 

BT 

BT 

BT 

BT 

BT 

BT 

BT 

BT 

BT 

BT 

WAO+PACT 

WAO 

BT 

SS 

BT 

BT 

BT 

BT 

BT 

BT 

BT 

BT 

BT 

WAO+PACT 

SS 

WAO 

BT 

BT 

BT 

BT 

BT 

SS 

BT 

BT 

BT 

BT 

BT 

BT 

BT 
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Comparison  of  Promulgated  Wastewater  Standards  to  the  Proposed  Revisions  for  Various  F  and  K  Wastes— 

Continued 


Waste  code  and  regulated  organic  constituent 


Phonantftf 6f»  > 


Pyiww 

Totuene 

Xyienea  (total).. 
K052— Benzene 


Benzo<a)pyrfln«. 

oCresot 

p-CraKl — 

2,4.0vnethylph6noi 
Ethylbenzene ... 
Naptilhalene...« 
Pfiensnthrecw .. 


^TohMna- 
XytanM  (total).. 


K087— Acenaphthalene .. 


Chrysene. 
Fkjorantrwne.. 


hxJefXH  1 .2.3<d)pyrene 

Naptittiaiene 

Phenanttveno  — .................... 

Toluene „.... 

Xytenea  (total) 

K093— Phtttalic  anhydride  (measured  as  Phthalic  acid).. 
K094— Phlhaic  anhydride  (measured  as  PhttuKc  add).. 

U028-ets<2-«ttiyt)e)(y0phthalate _ 

U069— Ohn-butyt  phthalate 

UOW— Diethyl  phthalate 

U102— Oimethyt  phthalate \ 

U 1 07— Oi^voctyt  phthalate .- i 

Ui90-Phlhaiic  anyhdride  (measured  as  phthaKc  acid).. 


Promulgated 

standard  (mg/ 

I) 


0.047 

0.047 

0.045 

0.011 

0.011 

0.011 

0.047 

0.011 

0.011 

0.033 

0.011 

0.033 

0.039 

0.047 

0.011 

0.011 

0.028 

0.014 

0.028 

0.028 

0.028 

0.028 

0.028 

0.008 

0.014 

0.54 

0.54 

0.54 

0.54 

0.54 

0.54 

0.54 

0.54 


Proposed 
revision  <mg/0 


0.059 

0.039 

0.067 

0.080 

0.32 

0.14 

0.061 

0.11 

0.77 

0.036 

0.057 

0.059 

0.059 

0.039 

0.080 

0.32 

0.059 

0.14 

0.059 

0.068 

0.055 

0.059 

0.059 

0.080 

0.32 

0.069 

0.069 

0.028 

0.057 

0.2 

0.047 

0.017 

0.069 


Technotooy 
basis  lor  BDAT 


BT 

BT 

WAO+PACT 

SS 

WAO 

SS 

BT 

BT 

AS 

BT 

BT 

BT 

BT 

BT 

SS 

WAO 

BT 

SS 

BT 

BT 

AS 

BT 

BT 

SS 

WAO 

BT 

BT 

BT 

BT 

BT 

BT 

AS 

BT 


Key  to  Treatment  Tecttnologies:  AC— Activated  CartMXi;  ANFF— Anaerobic  fixed  film  biologicai  treatment  As— Activat!<d  sludge  biological  treatment;  BT— 
Biological  treatment  F*— FHtration;  GAC— Granulated  Activated  Carbon;  LL— Liquid  liquid  extraction;  PACT— Powdered  Activated  Carbon  Treatment  RO— Reverse 
osmosis;  SS— Steam  stripping;  WAO— Wet  air  oxidation;  NR— Not  regulated. 


C.  Proposed  Revisions  to  Treatment 
Standards  for  K06i,  F006,  andK062 

1.  Removal  of  the  Low  Zinc  Subcategory 
for  KOei  Wastes 

The  Agency  is  today  proposing  to 
transfer  the  treatment  standards 
recently  promulgated  for  high  zinc  K061 
nonwastewaters  (56  FR  at  41164-41178 
(August  19, 1991]]  to  K061 
honwastewaters  in  the  low  zinc 
subcategory.  By  so  doing,  there  would 
no  longer  be  a  need  for 
subcategorization  of  K061  wastes  by 
their  zinc  content.  Thus.  EPA  is  also 
proposing  to  abolish  both  the  high  zinc 
and  the  low  zinc  subcategories.  In  the 
First  Third  rulemaking,  the  decision  to 
separate  K061  nonwastewaters  was 
based  on  the  premise  that  high 
temperature  metals  recovery  (HTMR) 
was  not  typically  applied  to  wastes 
containing  less  than  15  percent  zinc, 
because  zinc  was  not  considered  to  be 
technically  or  economically  recoverable 
for  all  wastes  in  this  low  zinc 
stibcategory.  Consequently,  the  high  zinc 
standards  were  developed  based  on  the 
performance  of  HTMR  as  BDAT  and  the 
low  zinc  standards  on  the  performance 


of  stabilization  as  BDAT.  (Note:  This  did 
not  preclude,  however,  the  recovery  of 
zinc  from  wastes  in  the  low  zinc 
subcategory.) 

After  the  First  Third  rulemaking.  EPA 
received  data  and  comment  concerning 
the  decision  to  divide  K061  based  on 
zinc  content.  Commenters  said  that 
many  K061  wastes  with  a  zinc  content 
less  than  15  percent  are  sent  for 
recovery  and  that  the  cutoff  level  was 
unnecessary.  In  addition,  data  were 
submitted  demonstrating  that  there  exist 
HTMR  technologies  capable  of 
recovering  metals  other  than  zinc  (e.g., 
chromium  and  nickel]  from  the  low  zinc 
K061  wastes.  In  addition,  these  data 
show  that  residues  from  the  HTMR  of 
other  metals  from  K061  wastes  in  the 
low  zinc  subcategory  will  comply  with 
the  same  standards  as  the  residues  from 
the  HTMR  of  zinc  from  Koei  wastes  in 
the  high  zinc  subcategory.  In  addition, 
EPA  believes  HTMR  of  either  zinc  or 
these  other  metals  is  the  "best" 
treatment  technology  for  all  K061  wastes 
because  HTMR  decreases  the  amount  of 
material  sent  for  land  disposal,  recovers 
potentially  valuable  resources,  and 
incorporates  metals  that  are  not 


recovered  into  an  stable  slag  matrix. 
Hence,  the  Agency  is  proposing  to 
establish  HTMR  as  BDAT  for  all  K061 
wastes  and  transfer  the  existing 
standards  for  high  zinc  subcategory 
wastes  to  all  other  K061  wastes.  By 
establishing  these  standards  as 
concentration-based  standards,  the 
Agency  is  not  requiring  that  HTMR  be 
used;  rather,  any  technology  that  can 
meet  the  revised  treatment  standard  can 
be  used,  including  stabilization. 

In  today's  rule,  the  Agency  is  also 
proposing  a  concentration-based 
treatment  standard  for  vanadium  based 
on  the  performance  of  HTMR.  In  the 
rulemaking  for  K061  high  zinc,  several 
commenters  submitted  performance 
data  for  vanadium  while  others  stressed 
concern  about  meeting  the  originally 
proposed  vanadium  treatment  standard 
but  claimed  because  of  the  short  time- 
frame of  the  K061  high  zinc  comment 
period  they  could  not  gather  data.  Since 
vanadium  has  a  high  boiling  poinjt  and 
can  concentrate  in  the  slag  residual 
instead  of  volatilizing  (like  zinc  lead, 
and  cadmium),  the  Aigency  believed  that 
more  data  should  be  gathered  before 
developing  a  final  treatment  standard 
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for  vanadium.  Consequently.  EPA 
reserved  the  vanadium  treatment 
standard  to  give  facilities  an  opportunity 
to  gather  and  submit  data  on  vanadium. 
The  proposed  standard  shown  below  as 
developed  based  on  available  HTMR 
performance  data  for  vanadium.  The 
Agency  encourages  those  commenters 
who  indicated  difficulties  achieving  the 
vanadium  level  to  submit  data. 

Proposed  Treatment  Standards  for 
K061  (Low  AND  High  Zinc  Subcate- 
gories) 

[Nonwastawatarsl 


Regulated  constKuent 


Antimony 

Arsenic 

Banum 

Be«yllium 

Cailmium _.. 

Chfomimn  (TotaQ.. 


Mercuy.... 

Selaniuni.. 

Silvar ~ 

ThaNJUfn... 
Vanadwm.. 
Zinc  — 


Maximum  lor 
any  single 
composite 
sample— 

TCLP  (mg/l) 


2.1 

0.055 

76 

0.014 

0.19 

0.33 

0.37 

0.009 

5.0 

0.16 

0.30 

0.078 

0.23 

5.3 


2.  Alternative  Treatment  Standards  for 
FOOOand  K062  Nonwastewaters  Based 
on  HTMR 

The  Agency  is  proposing  alternative 
treatment  standards  based  on  HTMR  as 
BOAT  for  F006  and  K062 
nonwastewaters  with  recoverable 
amounts  of  metals  (e.g.,  greater  than  1.5 
percent  chromium  and  nickel 
combination).  In  addition,  EPA  is 
proposing  a  new  regulatory  section  (40 
CFR  268.46)  for  such  alternative 
standards.  This  section  would  be  used 
for  any  treatment  standards  that  would 
serve  as  alternatives  for  compliance 
with  standards  in  40  CFR  268.41,  .42,  and 
.43.  These  alternative  standards  are 
being  proposed  in  order  to  achieve  the 
same  goal  of  treatment  using  BDAT,  but 
generally  are  designed  to  provide 
alternative  means  of  compliance  with 
the  promulgated  standards. 

The  Agency  has  received  data  and 
comment  indicating  that  other  listed 
metal-bearing  wastes,  such  as  F006  and 
K062  containing  chromium  and  nickel, 
have  sufficient  concentrations  of  metals 
and  low  concentrations  of  interfering 
chemicals  that  make  them  amenable  for 
recovery  of  metals  in  various  types  of 
HTMR  units.  Data  indicate  that  residues 


from  their  recovery  (the  require  land 
disposal)  can  apparently  achieve  the 
BDAT  standards  based  on  HTMR  that 
were  recently  promulgated  for  high  zinc 
K061  nonwastewaters,  but  for  a  few 
constituents  cannot  achieve  the 
treatment  standards  based  on 
stabilization  for  F006  and  K062.  EPA 
beheves  that  because  the  stabilization 
performance  data  represented  treatment 
of  less  concentrated  wastes  than  the 
HTMR  data  (e.g..  average  FOOO  nickel 
concentrations  of  6450  mg/kg  compared 
to  180,400  mg/kg).  and  because  HTMR 
recovers  metals  (e.g.,  99  percent  of  the 
nickel),  treatment  standards  for  14 
metals  based  on  HTMR  will  provide  a 
better  level  of  protection  to  human 
health  and  the  environment  than  the 
treatment  standards  based  on 
stabilization. 

The  Agency  is  not  proposing  ihese 
standards  as  replacement  of  the  existing 
standards  for  F006  and  K062  wastes,  but 
rather  as  alternatives  to  them.  While 
many  F006  and  K062  wastes  are 
amenable  to  recovery,  the  Agency  does 
not  have  sufficient  waste 
characterization  information  to 
specifically  deflne  the  universe  of  F006 
and  K062  wastes  that  are  recoverable. 
However,  by  establishing  generic 
exclusion  levels  (see  below)  and 
alternative  treatment  standards  for 
HTMR  residues  from  the  recovery  of 
these  wastes,  EPA  is  providing  a 
mechanism  that  will  encourage  recovery 
of  metals  rather  than  land  disposal.  (See 
also  the  discussion  of  how  these  generic 
exclusion  levels  apply  to  HTMR 
residues  rather  than  stabilized  K061 
wastes  in  the  final  rule  for  K061  high 
zinc  subcategory.) 

The  Agency  is  proposing  to  establish 
HTMR  as  an  alternative  BDAT  for  FOOO 
and  K062  nonwastewasters  and  is 
proposing  to  transfer  the  treatment 
performance  of  HTMR  for  high  zinc 
K061  wastes  to  FOOO  and  K062  as 
alternative  treatment  standards.  Some 
HTMR  data  submitted  for  the 
development  of  standards  for  the  high 
zinc  K061  wastes  also  represented 
treatment  of  K062  and  FOOO  (i.e.,  influent 
to  the  HTMR  process  contained  a 
mixture  of  K061  (both  high  and  low  zinc 
subcategories),  K062,  and  FOOO). 
Furthermore,  it  appears  to  be  common  to 
mix  different  metal  waste  types  to 
achieve  specific  feed  mixtures  as  a 
means  of  optimizing  metals  recovery. 

For  F006  nonwastewaters.  the  Agency 
is  also  proposing  to  estabUsh  a 
treatment  level  for  cyanide  because  it  is 
a  common  constituent  in  most  FOOO 
wastes.  While  the  Agency  has  no 


specific  performance  data  on  the 
destruction  of  cyanides  in  HTMR  units, 
HTMR  provides  technical  similarities  to 
incineration  and  is  expected  to  achieve 
a  level  of  destruction  similar  to 
incineration.  (In  fact,  HTMR  occurs  at 
higher  temperatures  than  incineration: 
Approximately  1200-1600*C  versus  less 
than  llOO'C.) 
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TREATMENT  STANDARDS  FOR  F006 
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3.  Generic  Exclusion  of  F006  and  K062 
HTMR  Nonwastewater  Residues 

The  Agency  is  proposing  to  exclude 
nonwastewater  residues  generated  by 
HTMR  of  F006  and  K062  wastes  in  units 
Identified  as  rotary  kilns,  flame  reactors, 
electric  furnaces,  plasma  arc  furnaces, 
slag  reactors,  and  rotary  hearth  furnace/ 
electric  furnace  combinations  or 
industrial  furnaces  (as  defined  in  40  CFR 
260.10]  from  the  hazardous  waste 
regulations  when  disposed  in  a  subtitle 
D  unit,  provided  the  residues  meet  the 
generic  exclusion  levels  and  part  268 
treatment  standards  for  all  constituents, 
and  provided  the  residues  do  not  exhibit 
one  or  more  of  the  hazardous  waste 
characteristics. 

Generic  exclusion  levels  have  already 
been  established  for  K061  and  EPA 
believes  that  a  similar  rationale  can  be 
used  to  develop  exclusion  levels  for 
F006  and  K062.  The  Agency  concluded 
in  the  final  rulemaking  for  K061  high 
zinc  wastes  that  K061  (both  low  and 
hi^  zinc)  HTMR  nonwastewater 
residues  that  meet  the  generic  exclusion 
levels  and  part  268  treatment  standards 
for  all  constituents  and  that  exhibit  no 
characteristics  will  not  be  hazardous. 
The  decision  to  generically  exclude 
nonwastewater  HTMR  K061  residues 
was  based  on  the  fact  that  the  treatment 
process  is  well-defined  and  thus  does 
not  require  an  in-depth  evaluation  of 
each  facility's  processes.  The  Agency 
determined  that  the  "derived-from" 
rule's  presumption  of  hazardousness  no 
longer  should  apply  to  HTMR  K061 
residues  with  toxic  metals  treated  to 
specified  levels.  The  Agency  made  this 
determination  after  considering  the 
factors  in  section  3001(f)  specified  for 
delisting  decisions  and  after  satisfying 
the  underlying  philosophy  of  the 
delisting  provisions.  I 

The  proposed  generic  exclusion  levels 
include  all  of  the  Appendix  Vm  and 
indicator  metals  that  might  reasonably 
be  expected  to  be  present  in  the  HTMR 
nonwastewater  residues  from 


processing  F006  and  K062  wastes  by 
HTMR.  (This  is  consistent  writh  RCRA 
section  3001(f)  requiring  EPA  to  evaluate 
whether  toxic  constituents  in  addition  to 
those  for  which  a  waste  is  listed  could 
make  a  waste  hazardous.) 

The  Agency  evaluated  the  treatment 
standard  levels  using  its  vertical  and 
horizontal  spread  (VHS)  landfill  model, 
which  predicts  the  potential  for 
groundwater  contamination  from  wastes 
that  are  landfiUed.  See  50  FR  at  7882 
(Feb.  26, 1985),  50  FR  at  48896  (Nov.  27, 
1985),  and  the  RCRA  public  docket  for 
this  itotice  for  a  detailed  description  of 
the  VHS  model  and  its  parameters. 
Using  the  health-bas^d  levels  developed 
for  delisting  (i.e.,  removing  a  listed 
waste  fit)m  40  CFR  part  261)  and  a 
waste  volume  of  greater  than  8,000  cubic 
yards  per  facility  which  corresponds  to 
a  dilution  factor  of  6.3  (a  worst  case 
estimate  for  purposes  of  the  VHS 
model),  EPA  determined  the  "generic" 
concentration  levels  which  it  considers 
safe  to  human  health  and  the 
environment. 

The  BDAT  and  VHS-based  levels  are 
not  identical,  since  each  set  was 
calculated  for  a  different  purpose:  The 
BDAT  standards  are  technology-based 
levels,  while  the  VHS  results  derive 
from  health-based  modeling.  The 
Agency  determined  that  to  be  eligible 
for  this  generic  exclusion,  the  residues 
must  meet  the  lower  of  the  two  sets  of 
standards  for  each  constituent,  because 
the  exclusion  was  not  site-specific  and 
the  difference  between  the  technology 
and  health-based  levels  was  quite  small 
(see  56  FR  at  41170.  August  19, 1991  for 
more  detail  about  this  determination). 

Since  the  high  zinc  rulemaking,  EPA 
has  oroposed  to  use  the  EPA  Composite 
Model  for  Landfills  (The  "EPACML") 
instead  of  the  VHS  model  to  evaluate 
hazardous  waste  delisting  petitions.  56 
FR  at  32993  (July  19, 1991J.  If  this  new 
model  is  finally  adopted  and  replaces 
the  VHS  model,  it  may  be  used  to 
establish  generic  exclusion  levels  for 
K061,  K062,  and  F006  HTMR 
nonwastewater  residues.  At  this  time, 
however,  the  Agency  has  decided  to 
propose  the  generic  exclusion  levels 
developed  using  the  VHS  model 

The  proposed  exclusion  levels  would 
apply  only  if  the  residues  are  land 
disposed  in  a  subtitle  D  unit  The 
residues  would  remain  a  hazardous 
waste  if  used  in  a  manner  constituting 
disposal  because  EPA  does  not  yet  have 
proper  means  of  evaluating  hazards 
posed  by  uses,  since  the  VHS  or 
EPACML  models  do  not  evaluate  the 
potential  exposure  pathways  posed  by 
these  uses. 


It  is  important  to  point  out  that  the 
current  vanadiimi  exclusion  level  for 
HTMR  residues  (i.e.,  the  level  finalized 
in  the  K061  high  zinc  rulemaking)  is 
health-based  since  the  treatment 
standard  was  reserved.  Also,  the 
Agency  is  proposing  to  add  an  exclusion 
level  for  zinc.  Using  the  health  based 
level  of  7  mg/1  for  zinc  (see  1990  Health 
Effects  Assessment  Summary  Table, 
Third  Quarter,  OERR.  920ab-dO3-(9O-3)) 
multiplied  by  the  6.3  dilution  factor,  a 
concentration  level  of  44  mg/l  is 
calculated  using  the  VHS  model. 

For  F006  nonwastewaters,  the  Agency 
is  not  proposing  exclusion  levels  for 
organics  although  they  can  be  common 
constituents  in  F006  wastes.  While  the 
Agency  has  no  specific  performance 
data  on  the  destruction  of  organics  in 
HTMR  units,  HTMR  operates  at  higher 
temperatures  and  longer  residence  times 
than  incineration:  hence.  HTMR  is 
expected  to  achieve  a  level  of 
destruction  similar  to  or  better  than 
incineration.  Consequently,  the  Agency 
believes  that  regulation  of  organic 
constituents  in  HTMR  residues  is  not 
required  since  any  organic  constituents 
will  be  destroyed  to  nondetectable 
levels  in  the  HTMR  residents,  and  that 
regulation  of  the  fourteen  metals  and 
cyanide  will  ensiire  proper  operation  of 
the  HTMR  system.  "Hie  following  tables 
present  the  proposed  concentration 
levels  which  must  be  met  to  qualify  for 
the  generic  exclusion. 

Finally,  the  Agency  requests  comment 
on  requiring  those  who  seek  to  exclude 
their  F006  and  K062  nonwastewater 
HTMR  residues  from  Subtitle  C 
regulation  through  the  pn^wsed  generic 
exclusion,  to  carry  the  burden  of  proving 
their  compliance  with  the  generic 
exclusion  requirements  by  "dear  and 
convincing"  evidence,  lliis  standard  of 
proof  is  a  widely  recognized  legal 
concept  that  requires  proof  beyond  a 
slight  balance  (a  standard  often  referred 
to  as  proof  by  a  "preponderance"  of  the 
evidence).  However,  this  standard  is 
less  than  the  "beyond  a  reasonable 
doubt"  standard  applied  in  criminal 
cases. 

Although  the  exclusion  criteria  clearly 
require  HTMR  treatment  and  disposal  in 
a  Subtitle  D  unit,  it  may  not  always  be 
clear  that  the  HTMR  residues  meet  the 
specified  exclusion  levels  and  treatment 
standards,  and  do  not  exhibit  a 
characteristic  of  hazardous  waste. 
Under  this  allocation  of  the  burden  of 
proof,  if  EPA  raises  significant  questions 
(e.g.,  whether  testing  was  performed 
according  to  proper  protocols),  those 
seeking  to  exclude  their  waste  would  be 
required  to  satisfy  EPA  that  the  terms  of 
the  exclusion  have  been  met.  (This  could 
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be  particularly  appropriate  where  the 
relevant  information  is  in  the  control  of 
those  seeking  to  exclude  their  waste.) 
No  additional  procedures  or 
submissions  necessarily  would  be 
Required  to  implement  this  approach. 
However,  EPA  seeks  comment  on 
appropriate  procedures,  if  any,  should 
the  Agency  fmalize  this  approach. 

Proposed  Generic  Exclusion  Levels 
FOR  K061  AND  K062  HTMR  RESIDUES 
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D.  Inorganic  Constituents  To  Be  Added 
to  Appendix  VIII 

In  today's  rule,  the  Agency  is 
proposing  to  begin  expanding  the  list  of 
inorganic  constituents  in  Appendix  VIII 
by  adding  vanadium,  and  its 
compounds.  These  constituents  have 
either  been  demonstrated  to  be  aquatic 
toxins  and/or  of  sufficient  human 
toxicity  to  warrant  inclusion  in 
Appendix  VIII.  (See  the  record  for  this 
rulemaking  located  in  the  RCRA  docket 
for  environmental  and  health  effects 
information.)  In  addition,  vanadium  and 
its  compounds  have  the  potential  to  be 
present  in  metal-bearing  wastes  that  can 
be  processed  in  HTMR  units  and  HTMR 
residues.  Hence.  EPA  determined  in  the 
Land  Disposal  Restrictions  (LDR) 
rulemaking  for  high  zinc  K061  that 
enough  information  existed  to  regulate 
these  constituents  so  that  human  health 
and  the  environment  are  protected. 

The  LDR  program  typically  considers 
all  inorganic  constituents  currently  in  40 
CFR  part  261  Appendix  VIII  as  potential 
subjects  of  treatment  standards.  The 
Agency  could  permissibly  regulate  these 
constituents  under  the  ultimate 
protectiveness  standard  in  sections 
3(X)4(d),  (e),  and  (g),  which  complements 
the  requirement  in  section  3004(m)  that 
treatment  standards  minimize  migration 
of  or  concentration  of  Appendix  VIII 
constituents.  See  NRDC  versus  EPA.  907 
F.  2d  1146, 1171-72  (D.C.  Cir.  1990) 
(dissenting  opinion).  However,  it  would 
be  simpler,  in  EPA's  view,  to  include 
these  constituents  in  Appendix  VIII  and 
avoid  the  need  for  continued 
explanations  in  future  rules  that  might 
control  these  constituents. 

The  Agency  believes  that  it  is 
important  that  vanadium  and  its 
compounds  be  added  to  Appendix  VIII, 
and  regulated  in  residuals  resulting  from 
metals  recovery.  In  past  LDR 
rulemakings,  commenters  have 
expressed  concern  that  cross-media 
transfer  should  be  evaluated  when 
determining  the  Best  Demonstrated 
Available  Technology.  By  expanding 
Appendix  VIII  to  include  these  inorganic 
constituents,  EPA  hopes  in  the  future  to 
eventually  establish  a  comprehensive 
list  of  inorganic  constituents  that  will 
enhance  the  Agency's  ability  to 
accomplish  this  goal  by  evaluating  the 
potential  for  constituent  releases  to  air, 
land,  and  water  that  may  impact  aquatic 
ecosystems  and  potentially  have  acute 
or  cumulative  effects  on  hiunans.  EPA  is 
currently  investigating  sources  such  as 
RCRA.  CERCLA,  SARA,  the  Clean  Air 
Act  (CAA).  the  Safe  Drinking  Water  Act 
(SDWA),  and  the  Clean  Water  Act 
(CWA)  to  help  determine  which 
inorganics  are  candidates  for  inclusion 


into  the  comprehensive  multi-media  list 
of  inorganics. 

Besides  aiding  in  treatment 
technology  selection,  another  potential 
use  of  a  multi-media  composite  list  of 
constituents  would  be  the  establishment 
of  universal  treatment  standards  and 
universal  generic  exclusion  levels  for 
inorganic  constituents.  Inorganic 
constituents,  particularly  metais.  are  of 
special  concern  to  EPA  since  thpy 
cannot  be  broken  down  into  an 
innocuous  form  the  way  hazardous 
organics  can  be.  EPA  believes  that  a 
comprehensive  list  of  inorgani< 
constituents  is  an  integral  part  vf 
formulating  these  universal  treatment 
standards  and  generic  exclusion  levels. 
Investigating  a  composite  list  of 
constituents  would  allow  the  Agency  to 
address  the  potential  for  cross-media 
transfer  of  these  constituents. 

E.  Notification  and  Certification  for 
Characteristic  Wastes 

One  of  the  issues  in  the  Third  Third 
rulemaking  involved  the  S  268.9  tracking 
requirements  for  characteristic  waste. 
Section  268.9(d)  requires  the  generator 
or  treater  of  a  characteristic  waste  that  . 
is  no  longer  hazardous  to  send  a 
notification  and  certification  to  thp 
appropriate  EPA  Regional  Administrator 
or  authorized  state,  stating  that  the 
waste  has  been  treated  as  required,  and 
identifying  the  Subtitle  D  facility 
receiving  the  waste.  This  documentation 
is  required  for  each  off-site  shipment  to 
a  subtitle  D  facility.  Similarly, 
S  261.3(c)(2)(ii)(C)  requires  an  LDR 
notification  and  certification  to  be  sent 
to  the  appropriate  EPA  Regional 
Administrator t)r  authorized  state  prior 
to  Subtitle  D  landfill  disposal  of  K061 
residues  from  high  temperature  metal 
recovery  that  meet  the  generic  exclusion 
levels  and  do  not  exhibit  any  hazardous 
waste  characteristics.  The  Agency 
believed  that  sending  the  tracking  forms 
to  Subtitle  D  facilities  would  have 
counterproductive  effects,  and 
determined  that  the  notifications  and 
certifications  should  be  sent  to  the 
appropriate  EPA  Regional  Administrator 
or  state  authorized  to  implement  the 
land  disposal  restrictions  program.  The 
Agency  requests  comment  regarding  the 
level  of  burden  on  the  regulated 
community  being  caused  by  these 
tracking  requirements.  See  55  FR  22662- 
64. 

In  an  effort  to  reduce  the  paperwork 
burden  on  the  regulated  community,  the 
Agency  is  proposing  to  amend 
S8  268.9(d)  and  261.3(c)(2)(ii)(C)  to 
replace  the  current  reporting 
requirement.  The  Agency  requests 
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comment  on  its  proposal  and  on  several 
alternatives. 

EPA  proposes  to  require  that,  in  the 
case  of  characteristic  waste  that  meets 
the  treatment  standards  and  is  no  longer 
hazardous  and  for  K061  residues  that 
meet  the  generic  exclusion  levels,  the 
initial  generator  or  treatment  facility 
prepare  a  one-time  notification  and 
certification  to  be  kept  on-site,  but  not 
sent  to  EPA  or  the  states.  The 
notification  and  certification  would 
need  to  be  updated  if  the  process 
generating  the  waste  changed  and/or  if 
the  Substitle  D  facility  receiving  the 
waste  changed.  The  rationale  for 
proposing  the  change  is  that  it  may  not 
be  necessary  for  EPA  Oi'  the  states  to  be 
notified  of  K061  that  meets  generic 
exclusion  levels  or  characteristic  wastes 
that  meet  treatment  standards  and  are 
nonhazardous;  however,  EPA  and  the 
states  still  need  to  be  able  to  verify  such 
treatment  and  shipments  when 
conducting  inspections  of  waste 
management  operations. 

EPA  requests  comment  on  this 
proposal  and  on  the  following  three 
alternatives.  The  first  alternative  would 
be  to  require  the  initial  generator  or 
treatment  facility  to  send  a  one-time 
notice  to  the  EPA  Regional 
Administrator  or  authorized  state  with  a 
new  notice  if  the  waste  changes.  This 
would  reduce  the  paperwork  burden  of 
the  current  notification  requirement  for 
each  shipment,  while  still  keeping 
regulatory  authorities  informed  when  a 
particular  waste  type  that  is  treated  and 
nonhazardous  is  disposed.  The  second 
alternative  would  be  to  require  the 
initial  generator  or  treatment  facility  to 
maintain  records  on-site  for  each 
shipment.  Facilities  would  be  saved  the 
trouble  of  notifying  regulatory 
authorities,  yet  would  provide  EPA  with 
a  means  to  measure  volumes  of  the 
treated  wastes.  This  alternative  would, 
however,  still  impose  the  burden  of 
keeping  records  for  each  shipment.  The 
last  alternative  would  be  a  periodic 
notification  and  certification  submitted 
by  the  generator  and/or  treatment 
facility  to  the  EPA  Region  or  authorized 
state  on  a  monthly,  quarteriy,  or  annual 
basis.  Such  a  report  would  include 
information  on  all  treated  waste  that 
was  shipped  to  a  Subtitle  D  facility 
during  the  reporting  period.  Periodic 
reporting  would  reduce  the  frequency  of 
reports  over  the  current  per-shipment 
requirement,  while  still  allowing  EPA 
and  the  states  to  assess  waste  volumes. 

F.  Applicabiiity  of  Part  268  for  Certain 
Waste  Mixtures  No  Longer  Exhibiting  a 

Characteristic 

EPA  is  proposing  a  clarifiGatioa 
regarding  the  applicability  of  the  part 


268  treatment  standards  to  certain  waste 
mixtures  described  at  40  CFR 
261.3(a)(2](iii]:  "a  mixture  of  a  solid 
waste  and  a  hazardous  waste  that  is 
listed  in  subpart  D  (of  Part  261]  solely 
because  it  exhibits  one  or  more 
characteristics  of  hazardous  waste  as 
identified  in  subpart  C,  (but  which)  no 
longer  exhibits  a  characteristia"  The 
issue  concerns  the  standards  which 
must  be  met  before  a  waste  listed  for  a 
characteristic  is  in  compliance  with  the 
land  disposal  restrictions. 

In  the  preamble  to  the  technical 
amendment  to  the  Third  Third  rule,  the 
Agency  stated  that  even  after  the 
characteristic  is  removed  from  a  waste 
listed  for  a  characteristic,  the  waste 
must  be  treated  to  meet  part  268 
treatment  standards  (56  FR  3871. 
January  31, 1991).  This  would  mean,  for 
example,  that  wastes  such  as  F003  must 
meet  the  numerical  standards  set  for 
those  wastes.  Today's  proposal  would 
further  clarify  the  point  by  amending 
§  261.3(a)(2)(iii)  to  indicate,  consistently, 
that  the  same  requirement  applies  to 
mixtures  involving  these  wastes.  As 
stated  in  the  technical  amendment  to  the 
Third  Third  rule  (56  FR  3871,  January  31. 
1991),  for  waste  listed  for  a 
characteristic  once  the  characteristic  is 
removed  and  part  268  treatment 
standards  are  met,  the  waste  need  not 
be  disposed  in  a  Subtitle  C  disposal  unit. 

G.  Storage  and  Treatment  in 
Containment  Buildings 

In  some  cases,  hazardous  wastes  that 
are  prohibited  from  land  disposal  must 
be  stored  or  treated  for  short  periods  of 
time  to  facilitate  recycling,  recovery, 
treatment,  or  transport  off  site  to  meet 
LDR  standards.  Some  of  these 
hazardous  wastes  are  generated  in  large 
volumes  (often  in  batches),  contain  no  or 
very  small  quantities  of  free  hquids,  and 
may  not  easily  be  amenable  to 
management  in  RCRA  tanks  or 
containers.  Rather,  this  type  of 
hazardous  waste  is  sometimes  stored  or 
treated  on  concrete  pads  inside  a 
building.  EPA  currently  classifies  this 
type  of  management  unit  as  an  indoor 
waste  pile,  which  is  considered 
prohibited  land  disposal  (see  section 
3004(k)).  Lead  slags  and  spent  potiiners 
from  primary  aluminum  production  are 
examples  of  hazardous  wastes  that  may 
be  managed  in  such  units;  contaminated 
debris  may  also  be  managed  in  such 
units.  Many  believe  that  if  ■  hazardous 
waste  is  managed  inside  a  unit  that  is 
designed  and  operated  to  contain  the 
hazardous  waste  within  the  unit,  akin  to 
storage  in  a  RCRA  tank  or  container. 
this  mode  of  hazardous  waste 
management  does  not  pose  the  types  of 
potential  harms  Congress  sought  to 


address  in  defining  land  disposal,  such 
as  unc<>rtaintie8  as  to  containment  of 
hazardous  constituents  placed  on  the 
land,  liie  gnat  of  initial  appropriate 
mand;2^ment  of  the  waste,  and  the 
potential  for  persistence,  toxicity, 
mobility  dP.d  bioaccumulation  of 
hazardous  wastes  placed  on  the  land. 
See  section  3(»4(d)(a)(A}— (C). 
Therefore,  in  order  to  examine  this  issue 
fully,  EPA  is  proposing  that  the 
management  of  hazardous  wastes  such 
as  lead  slags,  spent  potiiners.  and 
contaminated  debris  within  such  units, 
to  be  termed  "contaminant  buildings," 
would  not  be  viewed  as  placement  on 
the  land  and  consequently  not  land 
disposal  if  this  proposal  is  flnalized.  To 
allow  storage  and  treatment  of 
prohibited  wastes  in  containment 
buildings,  EPA  is  proposing  to  establish 
a  new  definition  of  containment 
building,  amend  the  existing  definition 
of  pile  to  exclude  contaiimient  buildings, 
and  include  containment  buildings 
within  the  storage  prohibition  of 
9  268.40.  Also,  EPA  is  proposing  to 
establish  specific  design  and  operating 
standards  for  such  units  under  parts  264 
and  265  and  also  to  allow  generators' 
containment  buildings  to  be  eligible,    ' 
under  §  262.34,  for  a  90-day  generator 
exemption  from  permitting  if  their 
unit(8)  meets  all  of  the  technical 
requirements  for  containment  buildings. 
(It  should  be  noted  that  this  proposal,  if 
adopted,  would  also  remove  such  units 
at  generator  sites  from  the  scope  of  the 
loss  of  interim  status  provisions  in 
section  3005(e)  (2)  and  (3).)  EPA  requests 
public  comment  on  the  appropriateness 
of  establishing  a  new  unit — 
"containment  building"— to  manage 
hazardous  wastes.  EPA  is  also 
considering  and  seeking  comment  on 
other  ways  to  accomplish  the  same  goal 
of  allowing  protective  management  of 
wastes  h)  indoor  buildings  without 
necessitating  compliance  with  the  LDR 
treatment  standards. 

1.  Revised  Definition  of  Pile 

EPA  is  proposing  to  revise  the 
regulatory  definition  of  pile  to  exclude 
containment  buildings.  Speciflcally,  the 
Agency  proposes  to  revise  the  definition 
of  "pile"  explicitly  to  exclude 
containment  buildings  that  accumulate 
or  treat  prohibited  wastes  under  the 
proposed  requirements  of  parts  264  and 
285.  Although  the  Agency  has  previously 
classified  roofed  structures  used  to 
manage  dry  wastes  as  indoor  waste 
piles,  the  Agency  believes  that  there 
could  be  distinctions  between  an  indoor 
waste  pile  that  constitutes  land 
placement  and  a  containment  building. 
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Under  existing  9  264.250,  indoor  waste 
piles  are  required  to  exclude  liquids  or 
material  containing  free  liquids,  be 
protected  from  surface  water  run-on, 
control  dispersal  of  waste  by  means 
other  than  wetting,  and  not  generate 
leachate  through  decomposition  or  other 
reactions.  In  contrast,  the  containment 
building  design  and  operating  standards 
(discussed  below)  generally  provide  a 
higher  level  of  containment  and  may  be 
in  many  ways  comparable  to  RCRA 
tanks — that  is.  the  hazardous  waste  is 
contained  during  storage  or  treatment. 
For  example,  containment  buildings 
would  be  fully  enclosed,  have  self- 
supporting  wall  and  floor  systems,  are 
equipped  with  a  secondary  containment 
system  if  the  hazardous  waste  contains 
very  small  quantities  of  free  liquids,  and 
are  provided  with  fugitive  dust  emission 
controls. 

2.  Definition  of  Containment  Building 

EPA  is  proposing  to  define  in  i  26ai0 
a  new  unit,  "containment  building."  that 
is  used  to  store  or  treat  hazardous 
wastes  and  that  is  designed  and 
operated  in  compliance  with  special 
requirements  that  ensure  containment 
(Although  EPA  is  defining  containment 
buildings  to  allow  storage  and  treatment 
of  certain  types  of  prohibited  wastes, 
hazardous  wastes  that  are  not  yet 
prohibited  may  also  be  managed  in  such 
units  subject  to  the  special  requirements 
discussed  below.) 

3.  Applicability  of  the  90-Day 
Accumulation  Exclusion  in  {  262.34 

Under  S  262.34,  a  generator  may 
accumulate  hazardous  waste  on-site  for 
90  days  or  less  without  a  permit  or 
without  having  interim  status  provided, 
among  other  requirements,  that  he 
complies  with  the  subject  I, ),  or  W 
requirements  in  40  CFll  part  265.  To 
date,  the  Agency  has  limited 
applicabiiity'of  the  90-day  provision  to 
containers,  tanks,  or  drip  pads  (see  55 
FR  50450,  December  6, 1990).  EPA 
solicits  eomment  on  the  association  of 
containment  buildings  with  generator 
production  activities.  See  45  FR  12730 
(February  28, 1980).  EPA  today  proposes 
to  extend  the  90-day  generator 
exemption  in  §  262.34  to  containment 
buildings. 

Under  today's  proposal,  all 
containment  buildings  would  have  to 
meet  the  same  technical  standards  and, 
consequently,  provide  the  same  level  of 
protection  to  human  health  and  the 
environment  As  such,  EPA  today  is 
proposing  to  require  that  containment 
buildings  operating  under  the  proposed 
Part  285,  Subpart  DD  interim  status 
standards  be  designed,  operated,  and 
maintained  to  meet  the  same  technical 


requirements  as  permitted  containment 
buildings. 

EPA  is  requesting  comment  on 
whether  generators  who  store  or  treat 
hazardous  waste  in  containment 
buildings  pursuant  to  the  90-dey 
accumulator  exemption  should  be 
required  to  maintain,  on  site  for  the 
operating  life  of  the  containment 
building,  a  description  of  all  procedures 
that  would  be  followed  to  ensure  that  all 
wastes  are  removed  from  the 
containment  building  at  least  once  every 
90  days.  Documentation  of  each  waste 
removal  would  be  required  to  be  in  the 
generator's  on  site  files  recording,  at  a 
minimum,  the  quantity  of  waste 
removed,  and  the  date  and  time  of 
removal.  The  Agency  is  aware  that 
certain  operations,  for  example,  the 
continuous  processing  of  wastes,  or 
blending  of  wastes,  may  complicate  the 
generator's  ability  to  determine  and  thus 
document  when  a  waste  ceased  to  be 
accumulated  within  the  containment 
building.  EPA  is  requesting  public 
comment  on  how  best  to  ensure  and 
document  that  a  generator  complies 
with  the  requirement  limiting  the  time 
any  waste  is  accumulated  within  the 
containment  building  to  less  than  90 
days. 

If  the  generator  can  not  meet  the  90- 
day  time  limit  or  if  a  hazardous  waste  is 
stored  or  treated  in  a  containment 
building  off  site,  the  unit  must  be 
permitted  in  accordance  with  the 
existing  permitting  regulations. 

It  is  anticipated  that  some  existing 
units,  previously  classified  as  piles, 
would,  as  a  result  of  today's  proposal, 
be  modified  so  as  to  be  converted  to  a 
containment  building.  It  is  feasible  that 
there  may  be  releases  of  hazardous 
wastes  that  could  be  impacted  by 
today's  proposal.  An  issue  that  EPA  is 
evaluating  is  whether  the  Agency  will  or 
should  retain  RCRA  corrective  action 
authority  at  new  units  and  at  those 
existing  interim  status  or  permitted  units 
that  subsequently  become  90-day 
generators  with  containment  buildings 
as  their  only  RCRA  activity.  The  Agency 
points  out  that,  even  without  RCRA 
corrective  action  authority,  generators 
would  still  be  liable  for  any  releases 
under  the  provisions  of  CERCLA.  Also, 
EPA  solicits  comments  on  the  extent 
facility  wide  corrective  action  authority 
for  releases  of  hazardous  constituents 
for  solid  waste  management  units  at 
generator  facilities  will  be  forgone  under 
this  proposal.  Public  comment  regarding 
the  issue  of  corrective  actions  at 
generators'  containment  buildings, 
particularly  for  indoor  piles  that  have 
been  or  will  be  converted  to 
containment  buildings,  is  welcome.  In 


.  addition  EPA,  requests  public  comment 
on  whether  the  90-day  generator 
accumulation  provision  should  be 
extended  to  containment  buildings  or 
whether  all  such  containment  building 
should  be  required  to  be  RCRA- 
permitted  under  subtitle  C.  in  providing 
comments  on  this  point,  the  Agency 
specifically  requests  commentors  to 
articulate  the  rationale  for  requiring  all 
containment  buildings  to  be  RCRA- 
permitted  under  subtitle  C. 

4.  Special  Requirements 

The  special  requirements  for 
containment  buildings  restrict  the  types 
of  hazardous  wastes  that  may  be  stored 
or  treated  in  the  unit  and  specify 
performance  standards  for  the  design 
and  operation  of  the  unit  to  ensure  a 
measure  of  protection  of  human  health 
and  the  environment  greater  than  that 
provided  by  an  indoor  waste  pile.  See 
proposed  subpart  DD,  parts  264  and  265. 

(a)  Acceptable  Wastes.  EPA  intends 
that  containment  buildings  be  used  to 
store  or  treat  only  dry  wastes,  i.e.,  those 
with  no  free  liquids  or  those  hazardous 
wastes  that  contain  very  small 
quantities  of  free  liquids.  The 
containment  standards  discussed  below 
will  ensure  that  hazardous  waste  that  is 
dry  or  contains  very  small  quantities  of 
liquids  will  not  pose  a  hazard  to  human 
health  or  the  environment.  The  Agency's 
intent  regarding  the  meaning  of  a  very 
small  quantity  of  liquid  may  best  be 
indicated  by  the  following  example. 

Example:  A  secondary  lead  smelting 
facility  processes  used  lead-acid  batteries  to 
recover  the  lead.  One  of  the  steps  involved  in 
this  process,  battery  cracking,  necessarily 
generates  wet  lead-bearing  materials.  For 
process  efficiency,  among  other  reasons,  free 
liquids  are  removed  to  the  extent  feasible 
prior  to  the  materials  l)eing  staged  for  furnace 
feed.  However,  some  residual  moisture  (free 
liquid)  remains  and  cannot  easily  be 
removed.  In  this  example,  althov^  an 
attempt  has  been  made  to  eliminate  free 
liquids,  the  nature  of  the  nulerial  preclude* 
the  complete  removal  of  such  liquid  and.  as 
such,  can  be  viewed  as  Incidental. 

If  liquids  cannot  be  removed  from  the 
hazardous  waste  to  a  very  small  level 
the  hazardous  waste  stored  in  such  a 
building  would  be  considered  a  waste 
pile,  a  form  of  land  disposal.  Also, 
please  note  that  if  EPA  allows  very 
small  quantities  of  liquids  in  hazardous 
waste  to  be  stored  in  a  containment 
building,  the  Agency  would  be  making  a 
distinction  between  these  units  and 
indoor  waste  piles  which  must  only  be 
used  to  manage  no  free-liquid  wastes. 
Public  comment  is  invited  on  the 
Agency's  proposal  to  allow  hazardous 
waste  containing  very  small  quantities 
of  free  liquids  to  be  stored  in 
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containment  buildings  and.  if  so.  how 
EPA  should  define  the  term  "very 
small."  The  Agency  specifically  requests 
comment  on  whether  the  liquids  release 
test  or  paint  filter  liquids  test  should  be 
used  for  testing  wastes  to  be  stored. 

(b)  Design  and  Operating  Standards. 
EPA  is  proposing  the  following  design 
and  operating  standards  for  both 
permitted  units  and  units  operated 
under  interim  status.  (See  proposed 
subpart  DD.  parts  264  and  265.] 

Hazardous  wastes  managed  in  these 
units  must  be  fully  contained  within  the 
unit.  As  such,  the  Agency  believes  the 
unit  must  be  completely  enclosed  with  a 
floor,  walls  and  a  roof  to  prevent 
exposure  to  precipitation  and  wind. 
Many  of  the  hazardous  wastes  presently 
managed  in  these  units  may  have  a 
significant  volume  of  fine  particulates. 
Enclosure  within  a  structure  will  prevent 
the  escape  of  these  fine  particulates 
from  the  unit.  Contact  of  the  waste  with 
precipitation  also  needs  to  be  avoided  to 
prevent  the  formation  of  and  migration 
of  leachate  which  could  potentially 
result  in  release  of  hazardous  waste  into 
the  environment.  Also,  exposure  to 
precipitation  could  cause  chemical 
reactions,  including  corrosion  of  the 
unit,  to  occur. 

The  unit  would  need  to  be  constructed 
of  man-made  materials  with  sufficient 
structural  strength  to  support  Itself,  the 
waste  contents,  and  any  personnel  and 
heavy  equipment  that  operate  within  the 
unit.  Factors  such  as  settlement,  frost- 
heave,  and  exposure  to  wind  force  need 
to  be  taken  into  consideration  in 
designing  the  unit.  Any  surface  that  is  to 
be  in  contact  with  the  hazardous  waste 
should  be  chemically  compatible  with 
the  waste.  Because  the  intended  use  for 
these  units  is  storage  or  treatment,  the 
unit  would  have  to  be  designed  to 
accommodate  appropriate  levels  of 
loading  and  unloading  activity  during  its 
operating  lifetime. 

As  previously  stated,  this  proposal 
requires  a  containment  building  to  be 
designed  and  operated  in  a  manner  so 
that  any  hazardous  waste  placed  inside 
the  unit  be  contained.  EPA  is  proposing 
several  measures  to  ensure  that  the 
hazardous  waste  does  not  escape  into 
the  environment.  Although  these  units 
are  intended  for  dry  hazardous  wastes 
(i.e.,  those  with  no  free  liquids),  the 
Agency  realizes  that  very  small 
quantities  of  free  liquids  may  be 
associated  with  certain  hazardous 
wastes  not  capable  of  storage /treatment 
in  a  tank  or  container.  Containment 
buildings  used  to  store/treat  hazardous 
wastes  with  very  small  quantities  of  free 
liquids  would  have  to  be  provided  with 
a  means  by  which  to  manage  any  such 
liquid  that  collects  on  the  containment 


building  floor.  Surfaces  (e.g..  the  floor) 
that  would  be  in  contact  with  free 
liquids  must  inhibit  the  migration  of 
liquid  into  the  concrete  matrix  and 
facilitate  the  collection  and  removal  of 
such  liquid.  For  example,  concrete 
surfaces  must  be  provided  with  a 
penetrating  sealer  or  a  coating  that 
inhibits  the  migration  of  liquid  into  the 
concrete  matrix.  EPA  requests  comment 
on  appropriate  methods  for  ensuring 
compliance  with  this  criteria. 
Containment  buildings  used  to  manage 
hazardous  wastes  containing  very  small 
amounts  of  free  liquid  also  would  need 
to  be  provided  with  secondary 
containment  that  is  capable  of  detecting, 
collecting,  and  holding  any  leaks/ 
accumulated  liquid  until  the  collected 
material  is  removed.  A  secondary 
containment  system  for  a  containment 
building  that  manages  hazardous  waste 
with  very  small  levels  of  liquids  must 
meet  the  same  performance  standards 
as  required  for  a  hazardous  waste  tank 
system  under  40  CFR  parts  264  and  265. 
subpart  J.  EPA  is  proposing  that 
secondary  containment  only  need  be 
provided  if  the  containment  building 
will  be  used  to  manage  hazardous  waste 
containing  a  very  small  quantity  of  free 
liquid.  The  Agency  invites  public 
comment  on  whether  secondary 
containment  should  be  a  requirement  for 
every  containment  building,  including 
those  that  only  will  be  used  to  store  or 
treat  hazardous  waste  containing  no 
free  liquids.  Under  this  approach,  if 
hazardous  wastes  with  more  than  very 
small  quantities  of  free  liquids  or 
hazardous  wastes  that  decompose  and 
generate  free  liquids  are  stored  in  a  unit 
that  otherwise  meets  the  special 
requirements  for  a  containment  building, 
the  unit  would  be  subject  to  regulation 
as  a  waste  pile  land  disposal  unit. 

Another  measure  to  ensure 
containment  of  hazardous  waste 
managed  in  these  units  is  a  requirement 
that  the  level  of  the  waste  inside  the  unit 
cannot  exceed  the  height  of  the  unit's 
walls  intended  to  come  in  contact  with 
the  hazardous  waste.  The  Agency 
believes  it  is  a  good  housekeeping 
practice  to  prevent  stored/ treated 
hazardous  waste  from  spilling  over  the 
walls  of  the  unit  and.  in  the  case  of 
certain  hazardous  wastes,  to  be  able  to 
contain  any  potential  "landsliding"  of 
material  out  of  the  unit.  It  is  important  to 
note  that  the  walls  being  referred  to  in 
this  provision  are  those  walls,  or 
portions  of  the  unit's  walls,  that  have 
been  designed  and  constructed  to  be  in 
contact  with  the  hazardous  waste  and 
capable  of  supporting  the  weight  of  the 
waste.  The  following  example  makes 
this  distinction. 


Example:  A  facility  has  constructed  a 
containment  building  to  accumulate  its 
hazardous  waste  prior  to  conducting 
treatment  to  meet  LDR  standards.  The  unit 
has  a  reinforced  concrete  floor  and  lO-fogl 
high  reinforced  concrete  wails.  The 
remainder  of  the  sidewalls,  built  atop  the 
concrete  wall  and  extending  to  the  roof,  is 
steel  framing  with  fiberglass  panels.  In  this 
example,  the  hazardous  waste  stored/treated 
inside  the  unit  must  not  be  piled  any  higher 
than  the  10-foot  reinforced  concrete  walls. 
The  remainder  or  upper  portion  of  the  walls 
are  not  designed  to  support  the  weight  of  the 
waste  and  may  not  provide  adequate 
containment  of  the  waste,  i.e.,  hazardous 
waste  may  escape  through  the  panel  joints. 

Yet  another  concern  that  needs  to  be 
addressed  regarding  wall  construction  is 
the  issue  of  specifications  for  doors  and 
other  openings  that  are  part  of  a  wall 
and  used  for  equipment  and/or 
personnel.  EPA  believes  these  doors  and 
openings  should  be  capable  of  providing 
the  same  level  of  structural  support  and 
containment  as  the  rest  of  the  wall.      * 
Although  EPA  today  is  not  proposing 
specific  standards  for  doors  and 
openings  that  are  part  of  a  wall 
providing  support  and  containment  of 
hazardous  waste  managed  within  a 
containment  building,  public  comment  is 
invited  on  this  issue. 

As  noted  earlier,  EPA  believes  the 
routine  handling  of  hazardous  waste 
within  these  units  demands  the  frequent, 
if  not  constant,  presence  of  personnel 
and  handling  equipment,  e.g.,  front-end 
loaders,  cranes.  As  such,  particularly 
when  the  hazardous  waste  is  comprised 
of  small  particulates  or  where  handling  - 
of  the  hazardous  waste  generates  dust, 
the  potential  for  tracking  hazardous 
waste  out  of  the  unit  may  be  significant, 
A  contaiiunent  building  must  contain 
any  hazardous  waste  stored/ treated 
inside  it.  Therefore,  EPA  is  proposing 
that  measures  be  taken  to  ensure  the 
containment  of  hazardous  waste  within 
the  unit  Washing-down  of  vehicles  prior 
to  exiting  the  unit  and  dedicating 
vehicles  for  the  sole  purpose  of 
operating  within  the  unit  are  examples 
of  measures  that  owners/operators  of 
these  units  would  need  to  take  when  the 
potential  exists  for  tracking  of 
hazardous  waste  out  of  the  unit  (These 
measures  could  only  occur,  however,  if 
EPA  decides  to  allow  the  introduction  of 
free  liquids  in  containment  buildings  as 
part  of  treatment.) 

Given  the  dusty  nature  of  certain 
hazardous  wastes  that  may  be  managed 
in  these  units  and/or  the  dusty 
conditions  that  may  be  caused  by  the 
handling  of  the  hazardous  waste  within 
the  unit  EPA  is  proposing  that  measures 
also  be  taken  to  control  fugitive  dust 
emissions.  In  these  situations,  the 
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owner/operator  would  be  required  to 
install  and  operate  a  system  whereby  a 
negative  pressure  is  maintained  within 
the  unit  and  particulates  are  collected, 
e.g..  by  fabric  filter  or  electrostatic 
precipitator.  Such  a  system  would  be 
designed  and  operated  to  function 
effectively  at  all  times,  including  those 
periods  when  doors  are  opened  for 
vehicle  entry/departure. 

An  important  goal  of  an  inspection 
plan  is  the  need  to  ensure  the  unit  is 
operating  as  designed  This  goal  is 
achieved  through  the  establishment  of 
an  inspection  program  that  ensures 
maintenance  of  the  structural  integrity 
of  the  unit  and  leaks/releases  will  be 
promptly  detected,  should  they  occur. 
EPA  is  proposing  that  an  inspection 
schedule  for  these  units  be  adhered  to 
whereby,  at  least  once  each  operating 
day  (as  is  required  for  tanks  and  tank 
systems),  monitoring/leak  detection 
equipjnent,  the  containment  building, 
and  the  area  surrounding  the 
containment  building  is  checked  to 
ensure  the  unit  is  being  properly 
operated  and  that  no  leaks/releases 
have  occurred.  These  observations 
would  need  to  be  recorded  in  the 
facility's  operating  log.  Comment  on  the 
applicability  and  adequacy  of  each  of 
the  design  and  operating  measures 
discussed  above  is  welcomed.  A 
requirement  that  the  Agency  is 
considering  but  is  not  proposing  today  is 
the  written  certification  by  an 
independent  registered  professional 
engineer  (i.e.,  one  who  is  not  an 
employee  of  the  company,  or  of  its 
parent  or  subsidiary);  the  benefit  of  such 
a  certification  would  be  to  ensure  that 
any  new  or  existing  containment 
building  is  designed  and  constructed 
with  sufficient  structural  integrity  to 
safely  manage  and  contain  tlie 
hazardous  waste.  Public  comment  is 
requested  on  the  need  for  this 
certification  and  which  factors  should 
be  considered  in  an  assiessment  of  the 
integrity  of  the  unit. 

Finally,  EPA  is  aware  that  in  certain 
situaHons,  such  as  hazardous  waste  site 
remediation  efforts,  a  containment 
building  can  serve  to  enhance  the 
performance  of  bioremediation 
treatment  technologies;  however, 
because  such  structures  for  site 
remediation  are  likely  to  be  temporary 
in  nature,  they  currently  are  not 
constructed  with  floors  or  sidewalls  that 
would  meet  performance  standards 
proposed  today.  EPA  is  evaluating  if 
such  temporar>-  contaitunent  buildings 
should  be  designed  and  constructed  to 
the  same  standards  as  more  permanent 
containment  buildings  or  whether 
perhaps  a  separate  subcategory  of 


design  and  operating  requirements  is 
merited  for  these  bioremediation 
treatment  buildings.  Public  comment  it 
invited  on  this  issue.  In  particular,  EPA 
solicits  comment  on  whether  less 
stringent  requirements,  such  as  allowing 
the  use  of  synthetic  liners  and  non-load 
bearing  walls,  can  be  considered 
adequately  protective. 

As  no!ed  elsewhere  in  today's 
preamble,  EPA  would  allow  wastes  to 
be  treated  as  well  as  stored  in 
containment  buildings.  Examples  of 
such  treatment  could  include  the  various 
types  of  technologies  that  are  discussed 
in  Appendix  I  to  this  preamble  for 
treatment  of  contaminated  debris. 
Because  many  of  these  technologies 
require  the  use  of  liquid,  the  Agency 
proposes  to  allow  such  technologies  to 
be  conducted  in  containment  buildings. 
In  some  cases,  such  treatment  would  be 
conducted  in  tanks  or  containers  in  such 
buildings.  When  this  occurs,  the 
standards  for  tanks  and  containers 
would  also  apply.  For  example,  a 
treatment  system  to  treat  debris  waste 
could  include  a  containment  building 
with  a  tank  inside  that  is  used  for 
stabilization;  following  treatment  the 
waste  may  be  stored  in  the  containment 
building  (subject  to  all  existing  storage 
requirements).  In  this  example,  the  tank 
standards  would  have  precedence  in 
regard  to  the  debris  being  treated  in  the 
tank,  while  the  containment  building 
standards  would  have  precedence  in 
regard  to  the  treated  debris  that  is  being 
stored  in  the  containment  building. 

In  other  cases,  treatment  in  tanks  and 
containers  may  not  be  possible.  For 
example,  personnel  may  not  be  able  to 
apply  safely  many  of  the  prescribed 
debris  treatment  technologies  to  large 
bulky  debris  in  confined  tanks  and 
containers.  Therefore,  EPA  is  also 
proposing  to  allow  the  actual  treatment 
in  containment  buildings  that  utilizes  the 
addition  of  liquid  as  part  of  BDAT 
treatment.  Where  this  is  done, 
appropriate  mechanisms  need  to  be 
provided  to  control  liquids  utilized 
during  the  treatment  of  waste.  The 
design  standards  EPA  proposes  today 
include  primary  containment  via  walls 
and  floors  along  with  secondary 
containment.  Also,  any  drainage  or 
accumulation  of  hquids  apphed  to 
contaminated  debris  must  comply  with 
relevant  statutes  and  regulations.  For 
example,  if  debris  liquid  residuals  are 
land  disposed  from  the  containment 
building  they  must  first  be  treated  to 
meet  the  F039  treatment  standards.  EPA 
believes  that  liquids  should  be  removed 
from  the  containment  building  at  the 
earliest  practicable  time  that  protects 
human  health  and  the  environment.  EPA 


also  solicits  comments  as  to  what  other, 
if  any,  performance  standards  may  be 
necessary  to  ensure  that  liquids  in 
containment  buildings  are  managed  to 
protect  human  health  and  the 
environment.  The  Agency  specifically 
requests  comments  on  how  often  liquid 
application  as  part  of  contaminated 
debris  treatment  occurs  or  may  occur. 
Also,  the  Agency  requests  comment  on 
whether  treatment  utilizing  the  addition 
of  liquid  should  be  done  in  a  dedicated 
portion  of  the  containment  building  or 
whether  the  whole  building  could  be 
used. 

5.  Wastes  Eligible  for  Accumulation/ 
Treatment  in  Containment  Buildings 

Under  this  proposal,  many  land 
disposal  prohibited  wastes  potentially 
may  be  eligible  to  be  stored  or  treated  in 
containment  buildings  in  order  to 
facilitate/accomplish  compliance  with 
the  prescribed  BDAT  standards.  EPA 
considered  two  options  regarding  which 
hazardous  wastes  should  be  eligible  for 
management  in  these  units:  (1)  All 
hazardous  wastes,  including 
contaminated  debris;  and  (2)  only 
contaminated  debris  and  certain 
additional  bulky,  high  volume  hazardous 
wastes  that  the  Agency  currently 
understands  cannot  be  practicably 
stored/treated  in  tanks  or  containers. 

Prior  to  being  incorporated  into  this 
proposal.  EPA  was  considering 
developing  a  Policy  Directive  whereby 
certain  hazardous  wastes,  i.e.,  aluminum 
spent  potliners,  recycled  lead  batteries, 
and  possibly  electric  arc  furnace  dusts, 
were  definitively  identified  as 
candidates  for  management  within 
containment  buildings.  Although  EPA 
believes  other  hazardous  wastes  with  no 
or  very  small  quantities  of  liquids  could 
also  be  more  practicably  managed  in 
containment  buildings  rather  than  tanks 
or  containers,  information  on  such 
wastes  was  and  remains  lacking.  EPA 
requests  data  on  other  hazardous 
wastes  that  could  qualify  for 
management  within  containment 
buildings. 

EPA  is  proposing  today  to  allow  any 
hazardous  waste,  including 
contaminated  debris,  that  is  dry  or 
contains  only  very  small  quantities  of 
liquids  to  be  stored/treated  in 
containment  buildings.  Although  EPA 
conceived  these  units  to  manage  dry. 
bulky  land  disposal  restricted  wastes 
whose  volume  and/or  physical        ^^ 
characteristics  make  storage  or 
treatment  in  a  tank  or  container 
infeasible  or  impractical,  the  Agency 
sees  no  reason  to  restrict  the  eligibiHty 
of  hazardous  wastes  for  management  in 
these  units  only  to  those  hazardous 
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wastes  for  which  EPA  has  data 
available  (or  even  only  to  land  disposal 
prohibited  wastes),  no  matter  what  type 
of  hazardous  waste  is  accumulated.  A 
containment  building  managing  any 
hazardous  waste  that  is  dry  or 
containing  only  very  small  incidental 
quantities  of  liquids,  when  designed  and 
operated  in  accordance  with  the. 
standards  being  proposed  today,  should 
ensure  protection  of  human  health  and 
the  environment.  Nevertheless,  the 
Agency  requests  comment  on  whether 
the  applicaiiility  of  this  particular 
provision  should  be  limited  to  certain 
types  of  wastes;  if  so.  please  indicate 
-Which  wastes. 

6.  Amendment  of  §  268.50  Storage 
Prohibition  and  Permit  Requirements 

Under  existing  §  26&50.  the  storage  of 
hazardous  wastes  prohibited  from  land 
disposal  is  also  prohibited  unless, 
among  other  requirements,  the  waste  is 
stored  in  tanks  or  containers  on  site 
solely  for  the  purpose  of  the 
accumulation  of  such  quantities  of 
hazardous  waste  as  necessary  to 
facilitate  recovery,  treatment,  or 
disposal.  At  the  time  EPA  adopted  this 
provision,  tanks  and  containers  were  the 
only  types  of  storage  units  that  did  not 
also  involve  land,  disposal.  Under 
today's  proposal,  there  would  be  other 
types  of  storage  units  (i.e..  containment 
buildings,  subpart  X  storage  units]  not 
involving  land  disposal  EPA  is  thus 
proposing  to  conform  i  268.50  to  include 
these  units. 

Today's  rule  also  proposes  to  amend 
Appendix  I  of  §  270.42  by  adding  section 
M  which  will  classify  permit 
modiRcations  for  containment  buildings. 
In  addition,  today's  proposal  would 
amend  the  modifications  for  enclosed 
waste  piles  by  adding  an  item  which 
classifies  a  modification  to  an  enclosed 
^aste  pile  to  meet  the  standards  for  a 
containment  building  as  a  Class  2 
modification.  EPA  believes  that  many 
facilities  will  make  modifications  to 
their  permitted  enclosed  waste  piles  to 
meet  the  standards  for  containment 
buildings.  For  more  information  on  these 
permit  modification  procedures,  see  53 
FR  37912.  September  28. 1988. 

.    V.  Detailed  Discussion  of  Today's 
Pnyposed  Rule:  Contaminated  Debris 

A.  Overview  I 

Debris  that  is  contaminated  with  a 
prohibited  waste  or  that  exhibits  a 
prohibited  characteristic  is  presently 
subject  to  the  treatment  standard  for 
that  listed  waste  or  characteristic.  See. 
e.g..  55  FR  22649  and  RCRA  section 
3004te)(3).  However,  although 
contaminated  debris  (as  well  as 


contaminated  media)  are  subject  to  the 
LDR  prohibitions,  there  is  no 
requirement  that  they  have  the  same 
treatment  standards  as  the  wastes  with 
which  they  are  contaminated.  Indeed, 
because  contaminated  debris  may  be  a 
matrix  significantly  different  from  the 
underlying  prohibited  waste,  it  is 
appropriate  as  a  technical  matter  to 
investigate  whether  different  treatment 
standards  are  needed. 

Today.  EPA  is  proposing  separate 
treatment  standards  for  contaminated 
debris,  so  that,  in  effect,  contaminated 
debris  would  be  dealt  with  as  a  separate 
treatability  group.  Under  today's 
proposal,  contaminated  debris  must  be 
treated  by  specified  technologies  based 
on  the  type  of  debris  and  type  of 
contaminant(s)  present.  In  addition,  as 
described  more  fully  below,  debris  also 
may  be  treated  by  any  method  (other 
than  impermissible  dilution)  and  would 
no  longer  be  a  prohibited  waste  or  a 
hazardous  waste  if  it  achieves  levels  at 
which  debris  no  longer  "contains" 
hazardous  waste.  If  the  debris  already 
achieves  those  levels  as  generated,  it 
also  would  not  be  a  hazardous  waste  or 
require  treatment. 

EPA  has  sought  to  specify  a  group  of 
BOAT  technologies  for  each  type  of 
debris,  with  the  choice  of  which 
technology  from  within  the  group  left  up 
to  the  person  managing  the  waste.  The 
technologies  in  each  group  include 
widely  used  treatment  methods.  EPA  is 
thus  seeking  to  preserve  as  much 
flexibility  for  treatment  of  debris  as 
possible. 

Contaminated  debris  would  be 
defined  as  debris  that  exhibits  a 
prohibited  characteristic  of  hazardous 
waste  or  that  is  contaminated  with  a 
prohibited  listed  waste.  Contaminated 
debris  must  be  treated  by  one  of  the 
specified  treatment  technologies  for 
each  "contaminant  subject  to  treatment" 
defined  as:  (1)  For  debris  contaminated 
with  a  prohibited  listed  waste,  the 
BOAT  constituents  for  the  listed  waste 
and  any  Appendix  VIII,  part  261, 
constituent  that  the  owner  or  operator 
could  reasonably  know  may  be 
contaminating  the  debris;  and  (2)  for 
debris  exhibiting  the  Extraction 
Procedure  *  toxicity  characteristic,  the 


'  If  debris  is  a  hazardous  waste  solely  tiecause  it 
exhibits  the  toxicity  characteristic  for  any  of  the  40 
constituents  listed  in  {  281.24.  it  would  be  defined 
as  contaminated  debris  only  if  it  exhibited  the 
toxicity  characteristic  for  one  or  more  of  the  14 
constituents  of  the  EP  toxicity  characteristic. 
Further,  today's  proposal  would  require  such  debris 
to  be  treated  only  for  those  EP  constituents  for 
which  it  exhibited  the  toxicity  characteristic  EPA  is 
proceeding  in  this  fashion  because  it  prefers  to  deal 
with  all  issues  relating  to  prohibitions  for  wastes 
identified  by  the  expanded  toxicity  characteristic  in 
one  single  proceeding.  See  56  Ht  55160-172  (October 


constituent(s)  for  which  it  fails  the 
characteristic.  (The  Agency  is  also 
requesting  comment  on  requiring 
treatment  of  any  appendix  VIII.  part  261. 
constituent  that  the  owner  or  operator 
could  reasonably  know  may  be 
contaminating  any  contaminated 
debris— i.e.,  debris  that  exhibits  a      '   ' 
prohibited  characteristic  as  well  as 
debris  that  is  contaminated  with  a 
prohibited  listed  waste.)  An  owner  or 
operator  need  not  identify 
"contaminants  subject  to  treatment"  if  a 
generic  treatment  technology  is  used.  A 
generic  treatment  technology  is  one  that 
the  Agency  believes  will  provide 
effective  treatment  for  all  Appendix  VIII 
constituents.  EPA  is  proposing  six  such 
technologies  fn  this  rule. 

To  ensure  effective  treatment,  the 
treatment  unit  would  be  required  to 
meet  performance  standards  or  design 
and  operating  conditions  speciHed  in  the 
rule.  In  addition,  the  treatment  unit 
would  be  subject  to  the  part  264  and  265 
standards  for  treatment  facilities  to 
ensure  protection  of  human  health  and 
the  environment. 

As  noted  above,  the  proposal 
addresses  not  only  the  issue  of  when 
contaminated  debris  is  sufficiently 
treated,  but  the  further  question  of  when 
it  is  e  hazardous  waste.  Under  the 
proposal,  treated  debris  would  be 
conditionally  excluded  from  the 
definition  of  hazardous  waste.  The 
exclusion  is  conditioned  on:  (1)  The  use 
of  an  extraction  or  destruction  treatment 
technology  rather  than  an 
immobilization  technology;  and  (2)  the 
treated  debris  must  not  exhibit  a 
characteristic  of  a  hazardous  waste.  If 
an  immobilization  technology  is  used, 
the  treated  debris  remains  subject  to 
Subtitle  C  regulation.* 

In  addition.  EPA  may  determine  on  a  . 
case-by-case  basis  that  untreated 
contaminated  debris,  or  contaminated 
debris  treated  by  a  technology  other 
than  that  specified  by  the  proposed  rule 
(and  other  than  impermissible  dilution), 
is  not  mixed  with,  or  does  not  contain 
hazardous  waste  and,  thus,  need  not  be 
managed  as  a  hazardous  waste.  The 
rule,  if  adopted,  would  thus  codify  the 
contained-in  principle  that  the  Agency 
currently  applies  on  a  case-by-case 
basis.  If  toxic  constituents  are  not 
present  at  levels  that  could  pose  a 
hazard  to  human  health  or  the 


24. 19911  soliciting  data  to  be  used  in  developing 
treatment  standards  for  wastes  identified  by  the  TC 
•  See  section  V.E.1.  where  EPA  requests  comment 
and  data  to  support  the  design  of  performance 
standards  for  immobilization  technologies  that 
would  be  sufricient  to  allow  contaminated  debris 
treated  by  such  technologies  to  be  excluded  from 
Subtitle  C  management 
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environment  (and  if  the  debris  does  not 
exhibit  a  characteristic),  the  debris 
would  be  excluded  from  the  definition  of 
hazardous  waste.  EPA  seeks  comment 
on  further  criteria  to  be  applied  in 
making  this  case-by-case  exclusion 
determination. 

Residuals  generated  by  treatment  of 
contaminated  debris  would  be  subject  to 
the  numerical  LDR  standards  EPA 
established  for  waste  code  F039  (multi- 
source  leachate  wastewater  and 
nonwastewater  treatment  standards) 
under  §§  268.41  and  268.43.  Unlike  the 
debris  treated  using  extraction  or 
destruction  technologies,  these  residuals 
are  not  excluded  from  the  hazardous 
waste  rules — that  is,  after  these 
residuals  meet  the  LDR  standards,  they 
must  be  managed  at  a  subtitle  C  facility, 
unless  the  residuals  are  no  longer 
defined  as  a  hazardous  waste.^ 

B.  Definitions 

Before  discussing  the  specific 
standards  that  are  being  proposed  today 
for  contaminated  debris,  it  is  necessary 
to  first  define  several  terms. 

1.  Definition  of  Debris 

Debris  is  defined  as  solid  material 
that:  (1)  Has  been  originally 
manufactured  or  processed,  except  for 
solids  that  are  listed  wastes  or  can  be 
identified  as  being  residues  from 
treatment  of  wastes  and/or 
wastewaters,  or  air  pollution  control 
devices;  or  (2)  is  plant  or  animal  matter; 
or  (3)  is  natural  geologic  material 
exceeding  a  9.5  mm  sieve  size  including 
gravel,  cobbles,  and  boulders  (sizes  as 
classified  by  the  U.S.  Soil  Conservation 
Service),  or  is  an  inseparable  mixture  of 
such  materials  with  soil,  liquid,  sludge. 
or  other  solid  waste  materials  (i.e., 
inseparable  by  simple  mechanical 
removal  processes).  See  proposed 
amendment  to  §  268.2.  (This  definition 
would  essentially  incorporate  the 
existing  regulatory  definition  of 
inorganic  solid  debris  in  §  268.2,  and 
adds  further  categories  of  materials  that 
can  legitimately  be  viewed  as  debris.) 
EPA  requests  comment  on  the  proposed 
definition  of  debris,  and  particularly  on 
the  terms  or  phrases  "solid  material," 
"originally  manufactured  or  processed," 
and  "simple  mechanical  removal." 

We  identified  the  following  six 
categories  of  debris — in  essence,  six 
treatability  groups.  The  groups  are 
specifically  designed  to  reflect  the 
ability  of  treatment  technologies  to 
decontaminate  them:  (1)  Metal  objects; 

(2)  brick,  concrete,  rock,  and  pavement; 

(3)  glass;  (4)  wood;  (5)  paper  and  cloth; 
and  (6)  rubber  and  plastic.  The 


'  See  footnote  8. 


treatment  standards  discussed  in 
Section  V.F  below  are  established  as  a 
function  of  these  debris  categories  as 
well  as  the  type  of  contaminant(s] 
present  (see  Section  V.C  below). 

Debris  can  be  generated  from  a  wide 
variety  of  activities  including  remedial 
actions  at  Superfund  and  RCRA 
'corrective  action  sites,  routine 
generation  (e.g.,  discarded  drums  and 
containers),  and  sporadically  generated 
debris  (e.g..  building  demolition 
materials).  Debris  includes  many 
different  objects,  such  as  concrete 
blocks  and  bricks,  structural  steel, 
drums  and  tanks,  glass  and  plastic 
bottles,  cloth,  paper,  appliances,  battery 
cases,  tires,  and  gas  cylinders.  A  survey 
of  the  types  of  debris  found  at  over  200 
waste  sites  (primarily  Superfund  sites) 
revealed  that  the  most  frequently  found 
debris  consists  of  metal  objects 
(typically  drums  and  tanks),  brick, 
concrete,  and  rock. 

Categories  of  debris  at  hazardous 
waste  sites,  in  order  of  decreasing 
frequency  of  occurrence,  are: 

•  Metal  objects,  including  drums, 
tanks,  pipes,  iron  bars,  and  steel  beams; 

•  Brick,  concrete,  rock,  and  pavement, 
including  concrete  blocks,  concrete 
foundations,  cinder  blocks,  concrete 
sidewalks,  and  asphalt  pavement; 

•  Wood,  including  wood  furniture, 
pallets,  plywood,  wood  walls,  wood 
floors,  leaves,  live  vegetation,  wood 
telephone  poles,  trees,  and  railroad  ties; 

•  Rubber  and  plastic,  including  tires, 
hoses,  batteiy  cases,  PVC  piping,  plastic 
bags,  fiberglass  tanks,  and  plastic 
sheets; 

•  Paper  and  cloth,  including  books, 
magazines,  cardboard,  paper  packing, 
paper  insulation,  fiber  drums,  rags,  and 
mattresses;  and 

•  Glass,  including  bottles,  windows, 
beads,  glass  bricks,  and  glass 
containers. 

In  addition  to  the  six  categories  of 
debris  listed  above,  EPA  identified  other 
miscellaneous  types  of  debris  (PCB- 
contaminated  debris  and  debris 
contaminated  with  radioactive 
materials,  see  Sections  V.H.2  and 
V.H.4).  Special  standards  would  apply 
to  these  types  of  debris.  In  addition, 
EPA  determined  late  in  the  development 
of  today's  proposed  rule  that  standards 
are  needed  for  asbestos  debris. 
Accordingly,  the  Agency  is  requesting 
comment  on  technologies  that  would  be 
considered  BDAT  for  contaminated 
asbestos  debris.  See  Section  V.H.3. 
Finally,  EPA  specifically  requests 
comment  on  whether  there  are  other 
types  of  debris  for  which  treatment 
standards  should  be  established. 


2.  Definition  of  Contaminated  Debris 

The  Agency  is  proposing  to  define 
contaminated  debris  as  debris  that 
contains  a  hazardous  waste  listed  in 
subpart  D  of  part  261  for  which  land 
disposal  restriction  (LDR)  standards 
have  been  promulgated  under  40  CFR 
part  268,  or  that  exhibits  a  characteristic 
of  hazardous  waste  identified  in  subpart 
C  of  part  261  for  which  LDR  standards 
have  been  promulgated  under  part  268." 
The  Agency  is  proposing  to  define 
"contains  RCRA  hazardous  wastes"  to 
mean  that  RCRA  listed  hazardous 
wastes  are  contained  on  the  surface  or 
contained  in  thejjore  structure  of  the 
debris.  This  proposed  definition  would 
to  a  large  extent  codify  the  Agency's 
current  interpretations  of  when  debris 
would  be  a  hazardous  waste,  and 
obviously  does  not  alter  the  fact  that 
such  contaminated  debris  is  already 
subject  to  regulation  under  the  Subtitle 
C  rules.  See  Chemical  Waste 
Management  v.  EPA.  869  F.2d  1526. 
1539-40  (D.C.  Cir.  1989)  upholding  as  a 
reasonable  interpretation  of  the  mixture 
and  derived  firom  rules  EPA's  conclusion 
that  environmental  media  contaminated 
with  listed  wastes  remain  subject  to 
regulation  as  hazardous  waste. 

We  note  that  material-specific  LDR 
standards  have  already  been 
established  for  some  materials  that  meet 
the  definition  of  contaminated  debris 
(e.g.,  lead  acid  batteries).  In  such  cases, 
the  LDR  standard  for  the  specific  debris 
would  take  precedence  over  the 
standards  proposed  today. 

A  person  who  generates  debris  must 
determine  if  the  debris  is  contaminated. 
The  debris  is  contaminated  if  it  contains 
a  prohibited  listed  waste  or  if  it  exhibits 
a  prohibited  characteristic  of  hazardous 
waste.  For  newly-generated  debris,  the 
generator  can  readily  determine  if  the 
debris  is  contaminated  with  a  listed 
hazardous  waste.  For  debris  that  has 
been  re-generated  by,  for  example,  a 
Superfund  clean-up  or  RCRA  Corrective 
Action,  the  generator  must  use  all 
information  that  is  reasonably  available 
to  determine  if  the  debris  is 
contaminated  with  a  listed  hazardous 
waste.*  To  determine  whether  the 


*  Although  debris  that  exhibits  the  TC  (see 

I  261.24)  for  any  of  the  40  constituents  regulated 
under  the  TC  is  a  haiardous  waste,  only  debris  thai 
exhibits  the  TC  for  the  14  Extraction  Procedure  (EP) 
constituents  would  be  deHned  by  today's  proposal 
as  contaminated  debris  subiect  to  the  proposed 
treatment  standards.  When  the  Agency  proposes 
BOAT  standards  for  wastes  that  exhibit  the  TC  for 
the  remaining  26  constiments,  we  plan  also  to 
propose  to  expand  the  dennilion  of  contaminated 
debris  to  include  debris  exhibiting  the  TC  for  those 
additional  constituents. 

*  See.  e.g.,  the  preamble  to  the  National 
Contingency  Plan  (55  PR  8666  (March  6. 1960)). 
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debris  exhibits  a  characteristic  of 
hazardous  waste,  the  generator  must  use 
either  best  professional  judgment  or.  as 
practicable,  analysis  of  a  representative 
sample  of  debris.  j 

3.  Debris  Subject  to  the  Proposed  Rule 

As  summarized  above,  EPA  is 
proposing  that  all  debris  that  is 
contaminated  with  (1)  prohibited  listed 
wastes  and  (2)  listed  wastes  for  which 
EPA  is  proposing  prohibitions  and 
treatment  standards  in  today's  rule,  be 
subject  to  the  debris  treatment 
standards  proposed  here.  In  addition, 
any  debris  exhibiting  the  characteristic 
of  ignitability,  corrosivity  (probably 
impossible,  since  only  liquids  can  be 
corrosive,  see  S  261.22(a)),  or  reactivity 
would  be  covered,  as  would  wastes 
identified  by  the  toxicity  characteristic 
that  also  exhibit  the  old  EP 
characteristic.  The  types  of 
contaminated  debris  not  covered  in  this 
rule  may  be  amenable  to  the  same 
approach  proposed  here,  but  EPA 
prefers  to  defer  these  issues  until  such 
time  as  the  debris  becomes  prohibited 
from  land  disposal.  Given  the  time 
constraints  of  the  May  8, 1992  lapsing  of 
national  capacity  variances  for  ahready 
prohibited  debris,  the  Agency  beheves  it 
appropriate  not  to  increase  the  scope  of 
this  rulemaking. 

C.  Contaminant  Categories 

To  develop  treatment  standards  for 
contaminated  debris,  the  Agency 
divided  the  toxic  constituents  that  may 
contaminate  debris  into  10  categories 
based  on  similar  physical  and  chemical 
properties: 

•  Halogenated  pesticides  and 
aromatics; 

•  Dioxins,  furans,  and  their 
precursors: 

•  Halogenated  aliphatic  compounds; 

•  Nitrated  compounds; 

•  Non-polar  aromatics,  heferocycles, 
and  other  organic  compounds; 

•  Polynuclear  aromatic  hydrocarbons; 

•  Other  nonhalogenated  polar  organic 
compounds; 

•  Nonvolatile  metals; 

•  Volatile  metals;  and 

•  Non-metal  inorganics. 
These  contaminant  categories  take 

into  account  differences  in  the 
applicability  and  effectiveness  of 
treatment  technologies  for  those 
particular  contaminants.  EPA  proposes 
to  assign  all  toxic  constituents  Usted  in 
Appendix  VIII,  part  261,  except  for 
radionuclides  (see  Section  V.H.4),  to 
these  contaminant  categories  as 
indicated  in  Table  2  of  proposed 
S  268.45.  (In  addition,  we  note  that 
proposed  Table  2  contains  several 
constituents  that  are  not  on  Appendix 
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VIII,  part  261.  As  discussed  in  Section  D 
below,  contaminated  debris  that  is 
contaminated  with  a  prohibited  listed 
waste  must  be  treated  for  the  BDAT 
constituents  for  that  listed  waste.  For 
reasons  discussed  in  Section  D  below, 
some  BDAT  constituents  are  not  on 
Appendix  VIII.) 

One  determines  the  contaminant 
category  for  which  the  debris  must  be 
treated  by  the  type  of  hazardous    • 
constituent  with  which  the  waste  is 
contaminated.  For  example,  if  debris  is 
contaminated  with  FOOl  solvents,  the 
debris  must  be  treated  using  a 
technology  specified  in  proposed  Table 
1  of  §  268.45  (see  discussion  in  Section 
V.F.2  below)  as  acceptable  for 
halogenated  aliphatics.  This  is 
determined  by  identifying  the  BDAT 
constituents  for  FOOl  in  existing 
§§  268.41  and  268.43  and  determining 
from  Table  2  of  proposed  §  268.45  that 
they  all  are  included  in  the  halogenated 
aliphatics  contaminant  category.  If  the 
debris  also  exhibits  EP  toxicity  for 
cadmium,  for  example,  the  debris  must 
also  be  treated  using  a  technology 
specified  in  Table  1  of  5  268.45  as 
acceptable  for  nonvolatile  metals, 
because  proposed  Table  2,  9  268.45, 
assigns  cadmium  to  the  nonvolatile 
metal  category.  This  approach  allows 
EPA  to  regulate  debris  contaminated 
with  any  prohibited  listed  waste  without 
individually  addressing  every  RCRA 
listed  waste. 

EPA  specifically  requests  comment  on 
whether  the  proposed  contaminant 
categories  and  the  assignment  of 
constituents  to  those  categories  as 
proposed  in  Table  2  of  §  268.45  is  an 
appropriate  scheme  for  assigning 
constituents  to  similar  treatability 
groups.  We  note  that  one  alternative 
approach  is  the  "Table  of  Treatability 
Groups  Used  to  Develop  the  Proposed 
Treatment  Standards  for  U  and  P  Waste 
Codes"  that  the  Agency  previously 
developed.  See  54  PR  48392-48418  (Nov. 
22, 1989). 

D.  Determining  Contaminants  Subjeci  to 
Treatment 

Contaminated  debris  must  be  treated 
for  each  contaminant  category  (e.g., 
poljmuclear  aromatics;  volatile  metals) 
represented  by  each  contaminant  that  is 
"subject  to  treatment."  See  proposed 
Table  2  to  §  268.45.  The  contaminants 
that  are  "subject  to  treatment"  are:  (1) 
For  each  Hsted  hazardous  waste  known 
to  contaminate  the  debris,  the 
constituents  for  which  LDR 
concentration  limits  have  been 
established  (i.e.,  "BDAT  constituents") 
that  are  present  at  detectable  levels  as 
well  as  all  constituents  on  Appendix 
VIII.  part  261.  that  an  owner  or  operator 


of  a  treatment  facility  could  reasonably 
know  may  contaminate  the  debris  at 
detectable  levels;  (2)  for  debris  that 
exhibits  the  Toxicity  Characteristic 
(TC).  those  constituents  for  which  the 
debris  exhibits  the  Extraction  Procedure 
(EP) '°  toxicity  characteristic;  and  (3)  for 
debris  that  exhibits  the  reactivity 
characteristic  due  to  presence  of       ^ 
cyanide,  cyanide. 

When  debris  is  contaminated  with  a 
prohibited  listed  waste,  EPA  is 
proposing  that  the  debris  be  treated  for 
any  Appendix  VIII,  Part  261,  constituent 
that  the  owner  or  operator  could 
reasonably  know  may  contaminate  the 
debris  at  levels  of  analytical  detection 
(using  procedures  prescribed  in  "Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods",  EPA 
Publication  SW-846  (Second  Edition, 
1982  as  amended  by  Update  I  (April 
1984).  and  Update  II  (April  1985)) 
because  the  Agency  wants  to  ensure 
treatment  of  all  toxic  constituents  given 
that  the  treated  debris  is  conditionally 
excluded  from  Subpart  C  regulation." 
See  section  V.E.  below.  If,  for  example, 
an  owner  or  operator  of  a  treatment 
facility  could  reasonably  know  that  a 
debris  is  contaminated  with  a  soUd 
waste  that  may  contain  Appendix  VUI 
constituents  (for  example,  because  a 
particular  material  was  produced  or 
used  at  a  site),  and  if  the  debris  could 
subsequently  be  contaminated  with 
detectable  levels  of  those  Appendix  VIII 
constituents,  the  debris  must  be  treated 
for  the  contaminants.  EPA  requests 
comment  on  how  to  define  what 
"reasonably  know"  means  in  regard  to 
appendix  VIII  constituents  that  may  be 
contaminating  debris. 

Further,  the  Agency  specifically 
requests  comment  on  whether  the  rule 


'"  See  footnote  8. 

' '  EPA  requests  comment  on  whether  in  the  final 
rule  to  waive  the  requirement  to  identify  as 
contaminants  subject  to  treatment  any  Appendix 
VIII  constituent  that  an  owner  or  operator  could 
reasonably  know  may  contaminate  the  debris  al 
levels  of  analytical  detection  if  an  owner  or 
operator  elects  to  continue  to  manage  the  treated 
debris  as  hazardous  waste.  In  addition.  EPA 
requests  comment  on  whether  Appendix  VIll 
constituents  that  an  owner  or  operator  could 
reasonably  knpw  may  contaminate  the  debris 
should  be  considered  "contaminants  subject  to 
treatment"  only  if  they  are  present  at  levels  of 
potential  health  significance  rather  than  merely  at 
detectable  levels  as  proposed.  Commenters  should 
provide  supporting  rationales  for  measures  of 
significance.  One  possibility  on  which  EPA  solicits 
comment  are  the  P038  levels,  which  correspond  to 
the  levels  that  residues  from  debris  treatment  would 
meet  in  order  to  be  land  disposed  (albeit  in  Subtitle 
C  facilities).  Ultimately.  EPA  would  use  the  de 
minimis  levels,  amuming  it  proves  technically 
feasible  to  develop  such  levels,  as  the  measure  of 
when  treatment  of  hazardous  constituents  is 
unnecessary  See  55  FR  6642  (February  26. 1991). 
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should  also  require  that  debris  that  is 
hazardous  solely  because  it  exhibits  a 
characteristic  (i.e..  toxicity,  ignitability. 
or  reactivity]  be  treated  for  all 
constituents  on  appendix  VIII,  part  261, 
that  an  owner  or  operator  of  a  treatment 
facility  could  reasonably  know  may 
contaminate  the  debris  at  detectable 
levels.  The  Agency  noted  in  the  Third 
Third  rule  that  it  would  seek  to  adopt 
this  approach  where  feasible.  See  55  FR 
22654.  This  approach  clearly  fulfills  the 
statutory  goal  of  requiring  treatment  that 
minimizes  short-  and  long-term  threats 
posed  by  land  disposal  of  hazardous 
waste.  See  section  3004{m)  and  55  FR 
22652.  In  the  Third  Third  rule,  EPA  was 
able  to  develop  such  tl-eatment 
standards  for  only  a  few  characteristic 
wastes  (certain  reactive  cyanides,  lead 
batteries,  certain  mercury  wastes,  and 
high  TOC  ignitable  liquids]  due  partially 
tp  time  constraints,  and  to  the 
formidable  technical  problems  of 
determining  appropriate  treatment 
levels  for  all  possible  hazardous 
constituents  found  in  the  huge  variety  of 
characteristic  waste  matrices. 

It  appears  that  the  technical  task  may 
be  easier  for  characteristic  debris.  There 
are  fewer  matrices  to  consider  (there  is 
probably  no  corrosive  debris,  and  little 
ignitable  debris,  since  these 
characteristics  identify  chiefly  liquid 
wastes],  and  there  may  be  little  reactive 
debris.  Also,  because  the  treatment 
standards  for  debris  consist  of  treatment 
methods,  and  treatment  of  residues  to 
F039  levels,  the  problem  in  the  Third 
Third  of  determining  a  priori  a  whole 
range  of  treatment  concentrations  is  not 
present  here."  EPA  solicits  comment  on 
these  points,  and  also  notes  (as 
discussed  more  fully  below]  that  today's 
rule  applies  the  Third  Third  approach  to 
reactive  cyanide  debris  by  requiring 
effective  treatment  of  cyanide  in  both 
the  debris  and  treatment  residues  so 
that,  for  at  least  this  waste.  EPA 
anticipates  a  standard  resulting  in 
treatment  that  removes  a  characteristic 
and  treats  hazardous  constituents. 

To  determine  whether  debris 
contaminated  with  a  listed  prohibited 
waste  may  be  contaminated  with 
appendix  VIII  constituents  (other  than 
the  BOAT  constituents  for  the  prohibited 
waste)  at  levels  of  analytical  detection, 
an  owner  or  operator  of  a  treatment 


'    '  •  Under  the  Third  Third,  however,  residue  from 
treating  characteristic  debris  would  not  require 
further  treatment  if  the  residue  was  a  new 
treatability  group  not  exhibiting  a  characteristic. 
See  55  FR  22661.  If  the  debris  and  residue  are 
considered  to  be  the  same  nonwastewater 
treatability  group,  however,  then  the  residue  would 
remain  prohibited.  If  EPA  were  to  take  this  view, 
the  F039  standards  would  appear  to  be  the 
appropriale  treatment  standards. 


facility  must  make  a  reasonable  effort  to 
identify  the  generator  of  the  debris.  If 
the  generator  can  be  identified, 
generator  or  other  information  (e.g.. 
general  knowledge  about  the  types  and 
concentrations  of  chemicals  used  by  the 
generator  that  may  be  in  waste  or  other 
materials  that  may  contaminate  debris) 
must  be  used  to  identify  Appendix  VIII 
constituents  that  may  contaminate  the 
debris  at  detectable  levels.  Sampling 
and  analysis  of  the  debris  is  not 
required  given  the  difficulty  of  obtaining 
representative  samples  of  complicated 
matrices  (e.g.,  mixtures  of  debris  types 
such  as  stumps,  plastic  or  metal  piping, 
boulders,  lumber). 

EPA  solicits  comment  on 
documentation  to  support  the 
determination  of  contaminants  subject 
to  treatment.  In  particular,  EPA  requests 
comment  on  whether  documentation 
must  include  a  description  of  efforts  to 
identify  the  generator  of  the  debris  and 
determinations  regarding  the  types  of 
appendix  VIII  constituents  that  are 
present  at  the  site  of  generation  and  that 
may  be  contaminating  the  debris,  and 
whether  such  documentation  must  be 
provided  in  the  operating  record  for  the 
treatment  facility  (or  for  debris  treated 
on  site,  in  a  generator's  waste  analysis 
plan  developed  pursuant  to 
S  268.7(a)(4)). 

EPA  notes  that  an  owner  or  operator 
need  not  make  determinations  regarding 
the  presence  of  contaminants  subject  to 
treatment  if  a  treatment  technology  that 
effectively  treats  all  appendix  VIII 
constituents  is  used.  Such  generic 
treatment  technologies  (for  one  or  more 
debris  categories]  are  identified  in 
proposed  appendix  X  to  the  rule.  (Note 
that  the  generic  treatment  technologies 
are  generic  for  all  contaminants  but  are 
not  generic  for  all  debris  types.]  We  are 
proposing  that  five  surface  removal 
technologies  and  thermal  destruction  be 
considered  generic  technologies.  Surface 
removal  technologies  (e.g.,  abrasive 
blasting,  scarification  and  grinding] 
effectively  treat  all  types  of 
contaminants  because  the  contaminants 
are  removed  from  the  debris  with  the 
surface  layer.  As  noted  in  proposed 
appendix  X  (see  discussion  in  Section 
V.F.3  below],  EPA  believes  that  many 
debris  types  can  be  effectively  treated 
by  these  technologies  (i.e.,  when  the 
performance  standards  of  proposed 
appendix  IX  are  met).  EPA  considers 
thermal  destruction  to  be  a  generic 
technology  because  organic 
contaminants  are  destroyed  and  metal 
contaminants  partition  to  the  ash 
residue  which  is  subject  to  the  F039 
treatment  standards  (see  Section  V.G 
below).  Thermal  destruction  would  be  a 


generic  technology  for  organic  debris 
types  only,  however,  because  if 
inorganic  debris  contaminated  with  a 
metal  contaminant  of  concern  is 
treatment  by  thermal  destruction,  the 
inert  debris  that  may  be  separated  from 
the  residue  would  continue  to  be 
considered  contaminated  debris  subject 
to  treatment  for  the  metal.  Thus,  when 
an  inert  debris  contaminated  with  a 
metal  contaminant  is  treated  by  thermal 
destruction,  a  treatment  train  is  required 
to  treat  the  inert  debris  remaining  for 
the  metal  contaminant.  Given  that 
presence  of  a  metal  contaminant  subject 
to  treatment  drives  this  decision, 
thermal  destruction  cannot  be  a  generic 
treatment  technology  for  inert  debris. 

£.  Exclusion  of  Contaminated  Debris 
from  Subtitle  C 

Under  today's  proposed  rule, 
contaminated  debris  may  be  excluded 
from  the  definition  of  hazardous  waste 
by  either  (1)  Treatment  by  the 
technology  specified  in  proposed 
S  268.45  and  appendix  IX  (see  Section 
V.F  below),  provided  that  the  technology 
is  an  extraction  or  destruction 
technology  '*  and  that  the  treated 
debris  does  not  exhibit  a  hazardous 
characteristic;  or  (2)  a  case-by-case 
determination  by  EPA  upon  request  of 
the  generator  or  treatment  facility  owner 
or  operator  that  an  untreated  debris,  or 
a  debris  treated  by  a  technology  other 
than  specified  in  S  268.45  and  appendix 
IX.  is  a  solid  waste  (e.g.,  discarded 
concrete,  metal  or  plastic  drums,  or 
piping]  that  is  not  mixed  with  a 
hazardous  waste,  or  is  not  a  solid  waste 
(e.g.,  rock]  that  does  not  contain 
hazardous  waste  at  significant  levels. 
The  latter  approach  would  codify  the 
Agency's  existing  practice  with  respect 
to  when  hazardous  wastes  are 
"contained-in"  or  mixed  with  debris. 

EPA  is  proposing  the  following 
decision  rules  regarding  the  interplay  of 
the  debris  treatment  standards  and  the 
contained-in  policy.  First  if  debris  is 
found  not  to  contain  or  be  mixed  with  a 
hazardous  waste  it  need  not  be  treated 
by  a  prescribed  method  of  treatment. 
The  debris  may  be  deemed  not  to 
contain  or  be  mixed  with  a  hazardous 
waste  as  a  result  of  treatment  (which 
need  not  be  a  prescribed  treatment 
method]  or  as  generated.  The  level  could 
not  be  achieved  by  impermissible 
dilution.  The  legal  basis  for  this  decision 
rule  is  that  the  Agency  tentatively 
believes  that  these  levels  could  be 
viewed  as  levels  at  which  potential 
threat  to  human  health  and  the 
environment  are  minimized  and 


"  See  footnote  6. 
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therefore  that  further  treatmeni  is 
unnecessary.  See  section  3004(in). 

Second,  the  same  principles  apply  in 
the  case  of  toxic  characteristic  debris 
(i.e..  debris  that  exhibits  both  TC  and  EP 
toxicity,  plus  the  type  of  reactive  debris 
known  to  be  contaminated  with  toxic 
constituents,  namely  reactive  cyanide 
debris).  Thus,  such  debris,  if  found  to  no 
longer  be  contaminated  with  hazardous 
constituents  at  the  contained-in  level, 
would  not  require  further  treatment  in 
order  to  be  land  disposed  and  would  not 
be  a  hazardous  waste.  On  the  other 
hand,  merely  removing  the 
characteristic  but  not  treating  by  a 
prescribed  method  (or  determining  that 
the  debris  does  not  contain  hazardous 
constituents  at  the  contained-in  level) 
would  not  be  sufficient.-Although  such 
debris  would  no  longer  be  a  hazardous 
waste,  it  could  not  be  legally  land 
disposed.  See  generally  55  FR  22651-654 
(June  1, 1990).  Such  a  result  appears 
necessary  here  if  the  prescribed 
treatment  methods  are  to  have  any 
practical  applicability  to  toxic 
characteristic  debris.  The  result  is  also 
needed  to  prevent  dilution  to  remove  the 
characteristic  in  lieu  of  treatment  that 
adequately  minimizes  threats  posed  by 
the  contaminated  debris.        | 

EPA  is  thus  proposing  to  allow  two 
alternatives  that  can  be  followed  so  that 
contaminated  debris  is  no  longer 
prohibited  from  land  disposal  and  is  no 
longer  a  hazardous  waste.  The  first  is  to 
treat  by  one  of  the  methods  specifically 
listed  in  the  rule  (see  proposed 
§  268.45)  '*  in  accordance  with  the 
conditions  set  gut  in  proposed  Appendix 
IX  (or  by  an  alternative  equivalent 
method  approved  on  a  case-by-case 
basis).  The  other  is  to  treat  by  a 
different  method  and  obtain  a 
determination  that  the  debris  no  longer 
contains  hazardous  waste,  or  to  obtain 
that  demonstration  before  treating  the 
waste.  See  proposed  i  261.3(e).  The 
levels  could  not  be  achieved  by 
impermissible  dilution.  Residues  from 
treating  debris  contaminated  with  listed 
wastes  would  still  be  listed  wastes  and 
could  not  be  land  disposed  unless  and 
until  they  meet  the  F039  treatment 
standards,  bi  addition,  such  residues 
would  remain  hazardous  wastes  unless 
and  until  delisted. 

1.  When  Debris  Stops  Being  a 
Hazardous  Waste 

As  just  discussed,  the  first  way 
contaminated  debris  would  no  longer  be 
a  hazardous  waste  would  be  to  treat  the 
debris  with  an  extraction  or  destruction 


'  See  footnote  S 
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technology  '*  according  to  the 
provisions  of  the  proposed  rule  (and  for 
the  debris  not  to  exhibit  a  hazardous 
characteristic  after  treatment).  The 
Agency  believes  that,  based  on 
literature  surveys,  data  analyses,  and 
engineering  judgment,  the  extraction 
and  destruction  technologies  specified 
in  today's  proposed  rule  under  S  268.45 
when  certified  by  the  owner  or  operator 
to  be  designed  and  operated  in 
compliance  with  the  standards  of 
appendix  IX,  coupled  with  the  oversight 
by  EPA  (or  authorized  State)  will 
effectively  reduce  the  hazardous  waste 
contaminant  4n  or  on  the  debris  to  levels 
that  will  not  pose  a  hazard  to  human 
health  or  the  environment  absent 
Subtitle  C  control.'" 

EPA  is  also  considering  extending  the 
proposed  exclusion  from  Subtitle  C 
management  for  debris  that  is  treated  by 
extraction  and  destruction  technologies 
to  debris  that  is  treated  by 
immobilization  technologies.  However, 
the  Agency  does  not  have  sufficient  data 
or  information  to  support  such  an 
outcome  at  the  time  of  this  proposal. 
Therefore,  we  specifically  solicit 
comment  and  data  to  support  the  design 
of  performance  standards  for 
immobilization  technologies  that  would 
be  sufficient  to  allow  contaminated 
debris  treated  by  such  technologies  to 
be  excluded  from  Subtitle  C 
management.  If  such  information  is 
provided,  the  Agency  will  extend  the 
exclusion  accordingly. 

EPA  is  also  soliciting  comment  on  the 
issue  of  whether  certain  types  of  treated 
debris  should  remain  within  the  Subtitle 
C  program.  In  particular,  there  may  be 
debris  that  is  contaminated  with 
hazardous  constituents,  such  as  dioxins, 
that  adhere  strongly  to  debris  surfaces 
and  so  are  less  amenable  to  surface 
removal  treatment  technologies  such  as 
water  washing  or  spalling.  Thus,  it  may 
be  that  the  final  rule  will  differentiate 
among  certain  debris  types, 
contaminants,  and  removal  (and 
conceivably  destruction)  technologies  in 
determining  which  types  of  treated 
debris  are  no  longer  subject  to  Subtitle 
C  regulation  following  BOAT  treatment. 
(The  foregoing  discussion  assumes,  of 
course,  that  no  case-by-case  contained- 
in  demonstration  is  made  for  the  treated 
debris.) 

The  Agency's  "contained-in"  policy 
states  that  environmental  media 
(groundwater,  soil,  and  sediment) 
contaminated  with  a  RCRA  listed 
hazardous  waste  must  be  managed  as  if 
the  media  were  a  hazardous  waste  until 


■»  See  footnote  «. 

■*  Note  that,  to  be  excluded,  treated  debris  may 
not  exhibit  a  hazardous  characteristic 


it  no  longer  "contains"  the  hazardous 
waste.  "Hie  Agency  has  interpreted  the 
contained-in  policy  to  apply  to  media 
and  debris  that  contain  a  waste  (such  as 
contaminated  soil  groundwater, 
clothing,  and  rock).  Currently,  media 
that  are  contaminated  with  hazardous 
waste  must  be  managed  as  if  they  were 
hazardous  wastes  until  they  no  longer 
"contain"  the  listed  waste,  no  longer 
exhibit  a  characteristic,  or  are  delisted. 
The  Agency  has  not  issued  any  general 
rules  as  to  when,  or  at  what  levels, 
environmental  media  or  debris 
contaminated  with  hazardous  wastes 
are  no  longer  considered  to  "contain" 
those  hazardous  wastes.  EPA  believes 
that  such  levels  for  media  are  most 
appropriately  determined  on  a  site- 
specific  basis  by  the  EPA  Region  (or 
authorized  State)  overseeing  the  cleanup 
of  such  materials,  such  as  a  Superfund 
or  Corrective  Action  remediation.  Such 
levels  for  media  are  generally 
determined  according  to  risk. 

Under  a  close  reading  of  existing 
rules,  debris  (such  as  concrete  or  piping) 
is  a  solid  waste  when  discarded.  If  th^ 
debris  is  contaminated  with  a  listed 
hazardous  waste,  it  remains  in  the 
Subtitle  C  system  unless  and  until 
delisted.  (See  9  261.3(a)(2)(iv)  (the 
mixture  rule).)  Other  debris  is  not  a 
"solid  waste"  and  so  would  not  be 
subject  to  the  mixture  rule  when 
contaminated  with  a  listed  hazardous 
waste.  Such  debris  would  stop  being 
managed  as  a  hazardous  waste  once  it 
no  longer  "contains"  a  listed  waste  (see 
further  discussion  below).  53  FR  31147 
(August  17. 1968)  and  Chemical  Waste 
Management  v.  EPA,  869  F.2d  1356  (D.C. 
Cir.  1989). 

EPA  is  proposing  to  deal  with  these 
two  classes  of  debris  (i.e..  debris  thai  is 
a  solid  waste  and  debris  that  is  not  a 
solid  waste)  in  the  same  manner  in  this 
rule.  By  doing  so,  the  debris  would  no 
longer  be  subject  to  Subtitle  C  if  it  is 
treated  in  accord  with  the  methods 
designated  in  the  rule,  or  no  longer  has 
listed  wastes  present  at  concentrations 
at  which  the  debris  would  be  considered 
to  contain  hazardous  waste.  EPA  is 
proposing  this  result  because  there  may 
be  no  environmental  difference  between 
solid  waste  debris  and  debris  that  is  not 
a  solid  waste,  and  so  the  same  rules  as 
to  when  the  debris  no  longer  should  be 
subjected  to  Subtitle  C  regulation  could 
apply  in  either  case.  It  simply  appears  to 
make  no  sense  that  two  classes  of 
debris  which  appear  environmentally 
indistinguishaUe  be  subject  to  very 
different  regulatory  regimes  for  exiting 
the  hazardous  waste  system  (i.e^ 
delisting  for  one  class,  but  case-specific 
determinations  for  the  other).  (In 
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addition.  EPA  will  refer  to  both  classes 
of  debris  as  "contaminated  debris"  from 
this  point  on  in  this  notice.)  EPA  also 
requests  comment  on  an  alternative 
approach,  which  would  continue  to 
apply  the  "derived  from"  and  "mixture" 
rules  to  contaminated  debris  that  is 
composed  of  solid  waste  and  listed 
hazardous  waste. 

EPA  also  requests  comment  on 
requiring  the  generator  or  owner  or 
operator  to  maintain  the  burden  of 
demonstrating  compliance  with  the 
treatment  and  certification 
requirements. 

2.  Case-by-Case  Determination  that 
Untreated  Debris  is  Excluded  from 
Subtitle  C 

Some  contaminated  debris  may 
contain  or  be  mixed  with  very  low 
levels  of  toxic  (appendix  VIU,  part  261) 
constituents,  even  before  treatment.  In 
addition,  an  owner  or  operator  of  a 
treatment  facility  may  choose  to  treat 
contaminated  debris  by  a  technology 
that  does  not  meet  the  requirementis  of 
§  268.45  and  appendix  DC.  In  either  case, 
today's  rule  would  codify  the  existing 
contained-in  policy.  The  owner  or 
operator  of  the  treatment  facility  (or  any 
person  in  possession  of  the  debris,  such 
as  the  generator)  thus  may  request  from 
EPA  (or  an  authorized  State)  a  case-by- 
case  determination  that  the  levels  of 
toxic  constituents  present  will  not  pose 
a  hazard  to  human  health  and  the 
environment  absent  Subtitle  C  control. 

F.  Contaminated  Debria  Treatment 
Standards 

In  this  section,  we  discuss:  (1)  The  18 
treatment  technologies  proposed  as 
BOAT;  (2)  the  debris  treatment 
standards  as  a  function  of  debris  and 
contaminant  category;  (3)  performance 
standards  that  must  be  met  to  ensure 
effective  treatment  and  to  comply  with 
the  BDAT  standards;  (4)  how  the  rule 
would  apply  to  mixtures  of  contaminant 
categories;  (5)  how  the  rule  would  apply 
to  mixtures  of  debris  categories;  (6) 
deactivation  of  characteristic  debris;  (7) 
standards  for  debris  that  is  inherently 
toxic  (i.e.,  it  fails  the  TC  and  EP  for 
metal  contamination  because  it  is 
fabricated  from  a  toxic  metal);  and  (8) 
mixtures  of  soil  and  contaminated 
debris. 

1.  Identification  of  BDAT  Treatment 
Technologies 

The  Agency  has  identified  18 
treatment  technologies  as  Best 
Demonstrated  Available  Technology 
(BDAT)  for  one  or  more  debris  types 
and  contaminant  categories.  We 
considered  a  treatment  technology  to  be 
"available"  if  the  technology  itself  or  the 


services  of  the  technology  are  able  to  be 
purchased,  and  the  techinology 
substantially  diminishes  the  toxicity  of 
the  waste  or  reduces  the  likelihood  of 
migration  of  the  waste's  hazardous 
constituents.  The  technologies  identified 
in  today's  notice  have  been  used  to  treat 
contamuiated  debris  at  Superfund  sites, 
to  remove  radioactive  metals  from 
debris,  to  treat  debris-like  material 
contaminated  with  compounds  similar 
to  one  or  more  of  the  compounds  in  the 
debris  contaminant  categories  m,  based 
on  engineering  judgment  are  applicable 
to  debris. 

A  technology  is  considered  to  be 
demonstrated  for  a  particular  waste  if 
the  technology  currently  is  in 
commercial  operation  for  treatment  of 
the  waste  or  constituent  of  interest  or 
similar  wastes  or  constituents  of 
interest,  including  wastes  not  regulated 
under  RCRA,  sudi  as  PCBs  and 
radioactive  waste.  For  some  of  the 
debris/contaminant  combinations 
identified  in  today's  proposal,  EPA 
identified  demonstrated  technologies 
either  through  a  review  of  the  literature 
in  which  current  waste  treatment 
practices  were  discussed,  or  through 
information  provided  by  specific 
facilities  currently  treating  the  waste  or 
similar  wastes.  EPA  also  considered  as 
demonstrated  technologies  those  used  to 
separate  or  otherwise  process  chemicals 
and  other  materials  which  are  similar  to 
the  waste  or  constituent  of  interest.  Due 
to  the  variable  nature  of  debris  and  the 
number  of  combinations  of 
contaminants  which  may  exist  on 
debris,  no  single  technology  is 
identifiable  as  BDAT  for  all  possible 
cases  within  each  specific  debris/ 
contaminant  combination.  EPA  is 
proposing  to  identify  more  thanone 
technology  as  the  BDAT  standard  for 
debris/contaminant  combinations  in 
order  to  give  the  regulated  community 
flexibility  in  addressing  particular 
contaminated  debris  wastes. 

To  identify  BDAT  technologies,  the 
Agency  also  reviewed  the  properties  of 
debris  which  may  directly  affect  the 
efficiency  of  treatment  technologies. 
Debris  characteristics  which  may  affect 
the  performance  or  effectiveness  of 
treatment  technologies  to  clean  various 
types  of  debris  include: 

•  Destnictibility; 

•  Hardness  and  brittleness; 

•  Moisture  content; 

•  Permeabilify; 

•  Size,  homogeneify,  and  location  (in 
situ  versus  ex  situ); 

•  Surface  texture;  and 

•  Total  organic  carbon  (TOC). 

All  treatment  standards  for  debris  in 
today's  rule  are  expressed  as  a 
treatment  method.  EPA  considered 


establishing  concentration-based 
standards  whereby  a  numerical 
treatment  level  would  be  required  for 
the  treated  debris.  A  concentration- 
based  treatment  standard  would 
provide  maximum  flexibility  in  the 
choice  of  treatment  technology  because 
any  effective  treatment  including 
recycling  or  any  combination  of 
treatment  technologies,  unless 
prohibited  (e.g.,  impermissible  dilution) 
or  unless  designed  as  land  disposal  (e.g., 
land  treatment),  could  be  used  to 
achieve  the  standards.  However,  the 
Agency  did  not  have  a  means  of 
calculating  valid  concentration-based 
standards  given  the  matrix  variations  of 
debris  and  the  difficulties  in  sampling 
and  analyzing  many  debris  types.  By 
identifying  numerous  technologies  that 
qualify  as  BDAT,  the  Agency  is  seeking 
to  provide  substantial  flexibilify. 

"The  Agency  is  today  proposing  that 
the  following  18  treatment  technologies 
are  BDAT  for  contaminated  debris  for 
speciflc  combinations  '^  of 
contaminants  and  debris  types: 

•  Extraction  Technologies: 
— ^Abrasive  blasting 

— Acid  washing 

— Electropolishing 

— Liquid  phase  solvent  extraction 

—Thermal  desorption 

—Scarification  and  Grinding 

—Spelling 

— Vapor  phase  solvent  extraction 

— Vibratory  finishing 

— Water  washing  and  spraying 

•  Destruction  Technologies 
— Biodegradation 

— Chemical  oxidation 
— Chemical  reduction 
— niotochemical  treatment 
—Thermal  destruction 

•  Immobilization  Technologies 
— Macroencapsulation 

— Microencapsulation 
—Sealing 

Additional  information  on  these 
technologies  can  be  found  in  Appendix  I 
of  today's  preamble.  Detailed 
information  on  the  various  treatment 
technologies  can  be  foimd  in  the 
Technical  Support  Document, '• 

2.  Contaminated  Debris  Treatment 
Standards 

EPA  has  grouped  the  18  treatment 
technologies  that  EPA  is  proposing  as 
BDAT  (see  section  V.F)  into  three 


"  We  note  that  EPA  comiden  iix  lechnologted 
(•ee  proposed  Appendix  X  to  the  rait]  to  be  generic 
treatment  technologiet  that  can  effectively  treat  all 
contaminanta  on  apecific  debria  typea. 

'  •  See  U.S.  EP.A,  Technical  Support  Document  for 
the  Contaminated  Debris  Proposed  Rule.  Novembw 
1901. 
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general  families  of  technologies:  (1) 
Extraction;  (2)  destruction;  and  (3) 
immobilization.  Based  on  an  extensive 
review  of  the  available  technical 
literature,  data  received  following  the 
May  30. 1991  ANPR.  contacts  with  trade 
associations,  and  the  Agency's  best 
engineering  judgment.  EPA  developed  a 
Debris  Treatment  Standards  table 
(proposed  Table  1  to  5  268.45) 
establishing  which  specific  technologies 
are  BDAT  for  speciHc  combinations  of 
debris  and  contaminant  categories. 
When  marked  "YES"  on  that  table,  the 
Agency  beheves  that  a  treatment 
technology  operated  in  compliance  with 
the  design  and  operating  standards  or 
the  performance  standards  provided  by 
appendix  IX,  part  268,  will  effectively 
treat  the  debris  contaminated  with  one 
or  more  contaminants  from  the 
designated  contaminant  category.'* 
When  marked  "NO",  the  Agency 
believes  that  the  technology  is  not 
appropriate  or  acceptable  for  that 
debris/contaminant  combination  and 
may  not  provide  adequate  treatment  of 
toxic  constituents.  Note  that 
technologies  marked  "YES"  may  not 
always  be  appropriate  (e.g..  operator 
safety  concerns,  equipment  damage)  for 
the  debris/contaminant  category,  but 
the  Agency  believes  they  will  effectively 
remove  or  destroy  the  contaminant. 
Contaminants  that  may  present  a  safety 
hazard  to  workers  when  using  a 
particular  treatment  technology  are 
noted  in  appendix  IX  where  the  design 
and  operating  or  performance  standards 
are  specified. 

Technologies  marked  "NO"  in  Table  1 
are  not  prohibited  from  being  used  on 
debris  as  a  pretreatment  step,  but  do  not 
qualify  as  BDAT.  Use  for  initial 
treatment  will  allow  mixtures  of  debris 
or  debris  contaminated  with  many 
contaminants  to  be  treated  for  all 
debris/contaminant  combinations  using 
a  treatment  train.  For  example,  crushed 
metal  drums  that  are  contaminated  with 
both  metal  and  organic  contaminants 
subject  to  treatment  may  be  treated  with 
a  treatment  train  using  an  extraction 
technology  (e.g..  thermal  desorption)  to 
remove  the  organic  contaminants 
followed  by  an  immobilization 
technology  (e.g..  macroencapsulation)  to 
treat  the  metal  contaminants. 

The  proposed  technology-based 
approach  offers  the  regulated 
community  flexibility  in  selecting 
technologies  for  treatment  of  debris. 
However,  until  EPA  can  develop 
performance  standards  for 
immobilization  technologies.  EPA 
prefers  extraction  and  destruction 


technologies  over  immobilization 
because  the  contaminants  are  either 
removed  or  destroyed.*"  When  a 
treatment  train  is  employed  which 
involves  an  immobilization  technology, 
for  obvious  reasons,  immobilization 
must  be  the  final  treatment  employed. 
See  proposed  S  268.45(a)(3).  Further 
treatment  of  immobilized  products . 
would  result  in  a  deterioration  of  the 
immobilized  waste  and  an  increase  in 
the  hkelihood  that  the  immobilization 
product  will  leach  hazardous 
constituents. 

Further,  as  discussed  below,  because 
the  contaminants  have  been  removed  or 
destroyed,  most  contaminated  debris 
treated  by  extraction  or  destruction 
technologies  in  compliance  with  the 
standards  of  proposed  appendix  IX,  part 
268,  would  no  longer  be  considered  to  be 
contaminated  (unless  it  exhibits  a 
characteristic  of  hazardous  waste),  and 
would  be  excluded  from  the  definition  of 
hazardous  waste.  Contaminated  debris 
treated  by  immobilization  technologies 
are  still  considered  to  contain  a 
hazardous  waste,  and  thus  must  be  land 
disposed  in  a  Subtitle  C  facility.*' 

EPA  recommends  that  the  owner  or 
operator  of  the  treatment  facility 
consider  the  thermal,  chemical,  physical, 
and  biological  properties  of  the  debris 
and  the  contaminants  on  the  debris 
before  selecting  a  treatment  technology. 
The  Agency  plans  to  develop  a 
nonregulatory  implementation 
assistance  document  to  provide 
assistance  on  how  to  select  the  most 
appropriate  technologies  for  a  given 
debris/contaminant  combination. 

3.  Requirements  to  Ensure  Effective 
Treatment 

To  ensure  effective  treatment  and  that 
the  debris  no  longer  contains  hazardous 
waste  and,  thus,  is  excluded  from  the 
definition  of  hazardous  waste  (provided 
that  an  extraction  or  destruction 
technology  is  used  and  that  the  treated 
debris  does  not  exhibit  a  hazardous 
characteristic),  the  rule  would  require 
that  the  treatment  technology  meet 
specific  performance  standards  or  be 
designed  and  operated  under  specific 
operating  conditions.  See  Appendix  IX 
to  the  proposed  rule.  In  addition,  we  are 
requesting  comment  on  whether  to 
require  a  treatment  facility  owner  or 
operator  that  intends  to  claim  the 
exclusion  for  the  treated  debris  to 
submit  to  EPA  a  one-time  written  notice 
at  least  30  days  prior  to  first  treating  a 
debris/contaminant  category  stating 
that  the  owner  or  operator  intends  to 


■*  See  footnote  13. 
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»•  See  footnote  6. 
"  See  footnotes. 


claim  the  exclusion  and  certifying  that 
the  treatment  technology  will  be 
operated  in  compliance  with  the  design 
and  operating  or  performance  standards 
provided  by  appendix  IX.  These  issues 
are  discussed  below. 

a.  Performance  and  design  and  " 
operating  standards.  The  Agency 
developed  performance  standards  or 
design  and  operating  requirements  for 
each  of  the  treatment  technologies 
based  on  an  analysis  of  the  supporting 
data  base.**  The  data  base  was 
developed  by  conducting  an  extensive 
review  of  the  available  technical 
literature,  reviewing  the  data  received 
following  the  May  30. 1991  ANPR.  and 
contacting  vendors  and  trade 
associations  to  obtain  reports  describing 
treatment  of  contaminated  debris  at 
waste  sites  in  the  United  States.  The 
literature  search  identified  the  types  of 
debris  and  types  of  contaminants  on 
debris  typically  found  at  waste  sites, 
and  treatment  technologies  applicable 
for  debris  treatment.  In  particular,  the 
Agency  searched  the  Record  of  Decision 
data  base  and  the  Alternative 
Treatment  Technology  Information 
Center  data  base  for  information  on 
debris  treatment  methods,  contacted 
Remedial  Project  Managers  and  other 
governmental  officials  at  the  State  level 
to  discuss  debris  treatment  technologies 
in  use  or  under  evaluation  in  their 
Region  or  State,  and  contacted  over  50 
vendors  to  collect  information  about  the 
operation,  performance,  and 
effectiveness  of  their  technology.  The 
Agency  summarized  the  design  and 
operating  and  performance  standards 
for  successfully  demonstrated  treatment 
operations  and  incorporated  them  into 
proposed  Appendix  IX  to  part  268. 

When  data  were  not  available  for 
treatment  of  specific  debris/ 
contaminant  combinations,  the  Agency 
used  best  engineering  judgment  to 
transfer  design  and  operating  and 
performance  standards  from 
technologies  that  are  expected  to  be 
effective  on  those  specific  debris/ 
contaminant  combinations. 

The  Agency  is  proposing  performance 
standards  rather  than  design  and 
operating  standards  for  a  technology 
where  supporting  data  are  available.  An 
example  of  a  performance  standard  is 
the  requirement  that  abrasive  blasting  of 
metal  debris  must  remove  all  paint, 
surface  coating,  rust,  visible  cracks  and 
crevices,  scale,  corrosion,  and  visible 
staining  to  leave  a  white  metal  finish. 
An  example  of  design  and  operating 
standards  are  the  standards  for 
biodegradation  that  specify  the  pH, 


"  See  footnote  13. 
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temperature,  moisture  level,  and  oxygen 
concentration  of  the  slurry.  We  are 
proposing  performance  standards  where 
possible  because  performance  standards 
may  provide  more  effective  treatment 
fora  debris/contaminant  category  given 
the  variability  in  physical  forms  of 
debris  within  a  category.  Further, 
performance  standards  give  the  owner 
and  operator  the  flexibility  to  tailor  the 
design  and  operation  of  the  treatment 
unit  to  the  specific  debris  being  treated 
to  ensure  elective  treatment  as 
demonstrated  by  compliance  with  a 
performance  standard. 

EPA  speciHcally  requests  conunents 
and  supporting  data  on  whether  the 
standards  proposed  in  appendix  IX  will 
ensure  completely  effective  treatment — 
leaving  a  nonhazardous  debris  as  well 
as  signiHcantly  reducing  the  toxicity  and 
mobility  of  hazardous  constituents — for 
the  debris/contaminant  categories 
specified  in  §  268.45.  Further,  EPA 
specifically  requests  data  or  information 
supporting  the  development  of 
performance  standards  for  those 
technologies  where  the  Agency  is 
currently  able  to  propose  primarily 
design  and  operating  requirements  only. 
If  EPA  determines  based  on  public 
comments  and  further  analysis  that  the 
performance  standards  for  a  particular 
technology  may  not  ensure  effective 
treatment  for  particular  debris  types  or 
contaminant  categories  specified  in 
proposed  Table  1  of  §  268.45  as 
acceptable,  the  Hnal  rule  could  provide 
either  that  such  technology  is  not  BDAT 
in  that  situation  or  that  the  treated 
debris  could  be  land  disposed  but  would 
not  be  excluded  froih  Subtitle  C 
regulation. 

Late  in  the  process  of  developing 
today's  proposed  rule,  we  realized  that 
the  performance  standards  proposed  in 
appendix  IX,  part  263,  may  preclude  the 
need  for  specifying  acceptable 
technologies  as  a  function  of  debris  type 
as  provided  by  Table  1  of  9  266.45. 
Appendix  IX  provides  performance 
standards  that  vary,  when  necessary, 
according  to  type  of  debris.  TTius,  it  may 
be  redundant  to  specify  acceptable 
technologies  by  debris  category  in  Table 
l.*3  Table  1  cotfld  be  revised  in  the  final 


**  We  also  noted  that  the  performance  standards 
for  a  particular  technology  could  be  met  for  some 
debris/contaminant  category  combinations  even 
though  Table  2  would  preclude  use  of  the 
technology.  For  example.  Table  2  precludes  the  use 
of  abrasive  blasting  of  plastic  even  though  abrasive 
blasting  of  rigid  plastic  pipe  to  remove  surface 
combination  should  be  an  effective  treatment 
technology  and  could  meet  the  performance 
standards  specifled  in  Appendix  IX  for 
nonpermeable  debris  like  glass  (i.e.,  removal  of  all 
paint,  surface  coatings,  scale,  visible  cracks  and 
crevices,  and  visible  staining). 


rule  to  specify  acceptable  technologies 
solely  as  a  function  of  contaminant 
category. 

We  note  further  that  the  performance 
standards  and  design  and  operating 
conditions  being  proposed  for  the 
various  methods  of  treatment  would  not 
be  part  264  or  265  standards  and  so  need 
not  be  implemented  by  means  of  permits 
or  interim  status  standards.  Nor  is  the 
Agency  finding  that  performing  these 
types  of  treatment  in  these  ways  is 
necessary  to  protect  human  health  and 
the  environment.**  Rather,  these 
standards  are  adopted  pursuant  to 
section  3004(m]  ^o  assure  that  treatment 
minimizes  the  hazardous  constituents' 
toxicity  or  mobility.  Furthermore,  by 
optimizing  treatment,  rather  than  simply 
performing  the  treatment  without  any 
criteria  of  how  it  is  to  be  properly 
operated,  the  Agency  can  find  further 
that  most  treated  debris  no  longer 
contains  a  hazardous  waste,  and  so  is 
no  longer  subject  to  subtitle  C  regulation 
(assuming  that  the  treatment  is  an 
extraction  or  destruction  technology**). 

b.  Notification  and  certification 
requirements.  In  addition  to  the 
standards  being  proposed  today,  the 
Agency  also  requests  comment  on 
whether  to  apply  new  notification  and 
certification  requirements  in  order  for 
EPA  to  provide  oversight  to  ensure  that 
a  treatment  unit  is  meeting  the  design 
and  operating  or  performance  standards 
established  in  appendix  IX,  part  268. 
EPA  may  need  the  opportimity  to 
provide  such  oversi^t  for  debris  that 
will  be  excluded  from  regulation  (i.e., 
debris  that  is  treated  with  an  exb'action 
or  destruction  technology  and  that  does 
not  exhibit  a  hazardous  characteristic) 
upon  treatment  to  ensure  that  the  debris 
is  effectively  treated.  For  contaminated 
debris  that  remains  within  the  subtitle  C 
hazardous  waste  management  system 
upon  treatment,  the  existing  notification 
and  certification  requirements  of  S  268.7 
will  apply.  For  contaminated  debris  that 
is  no  longer  considered  hazardous,  EPA 
proposes  in  S  268.7(d)  a  one-time 
notification  and  certification  to  be  kept 
in  the  facihty  files  for  each  combination 
of  debris/contaminant  categories. 

In  particular,  for  debris  that  will  be 
excluded  irom  Subtitle  C  upon 
treatment,  the  Agency  is  requesting 
comment  on  whether  to  require  the 


**  Although  the  performance  standards  are  not 
intended  to  provide  protection  of  human  health  and 
the  environment  (HHE)  from  the  treatment 
operation  iUeif,  the  standards  will  ensurtf  protectioii 
of  HHE  when  the  treated  debris  becomes  excluded 
from  Subtitle  C  and  may  be  disposed  of  in  ■ 
municipal  waste  landfill.  Thus.  EPA  expects  that 
permit  writers  will  add  conditions  to  the  permit  to 
ensure  compliance  with  the  performance  standards. 

**  See  footnote  & 


owner  or  operator  of  the  treatment  unit 
to  provide  EPA  a  written  notification 
prior  to  treating  a  debris/contaminant 
category  that  provides  certain 
information  (as  discussed  below)  and 
certifies  that  the  technology  will  be 
operated  under  the  standards  of 
appendix  IX.  part  268.  This  would  give 
EPA  the  opportunity  to  review  the 
information  and  inspect  the  facility  (if 
considered  necessary)  where  EPA  has 
questions  on  whether  the  technology 
will,  in  fact,  be  operated  in  compliance 
with  the  standards  because  of  factors 
such  as  an  luiusual  or  difficult  to  treat 
debris  or  contaminant,  or  the 
enforcement  history  of  the  facility.  In 
providing  comments,  EPA  specifically 
requests  suggestions  on  the  timing  of  the 
notice. 

EPA  could  require  that  the  following 
information  be  included  in  the 
notification  to  enable  EPA  to  determine 
the  diffictiity  of  meeting  the  standards  of 
appendix  IX,  part  268: 

•  Name  and  address  of  the  owner  and 
operator  of  the  facility  as  well  as  the 
location  of  the  treatment  unit; 

•  Date  that  the  notification  is 
submitted  to  EPA; 

•  Brief  description  erf  the  treatment 
technology; 

•  Types  and  quantities  of  debris  to  be 
treated,  and  8oim:e  of  the  debris;  and 

•  Each  contaminant  for  which  the 
debris  is  subject  to  treatment,  and  a 
determination  whether  the  untreated 
debris  exhibits  a  hazardous 
characteristic. 

4.  Mixtures  of  Contaminant  Categories 

Today's  treatment  standards  apply  to 
mixtures  of  different  waste  streams. 
Where  a  waste  mixture  consists  of 
different  debris  or  contaminant 
categories  and  has  more  than  one 
technology  treatment  standard,  ail 
standards  must  be  met  prior  to  land 
disposal.  See  proposed  {  266.45  (a)(3) 
and  (a)(4).  This  may  result  in  the  use  of 
a  treatment  train,  in  which  several 
technologies  are  employed  to  treat  the 
waste.  In  such  cases,  as  noted 
previously,  immobilization,  where 
requiied,  must  be  the  last  technology 
employed.  In  the  event  that  such  a 
waste  mixture  cannot  feasibly  be 
treated  by  the  different  treatment 
methods,  the  Agency  will  accept 
petitions  for  a  variance  from  the 
treatment  standard  pursuant  to  8  268.44. 

5.  Mixtures  of  Debris  Categories 

When  debris  is  a  mixture  of  debris 
categories,  treatment  would  be  required 
for  each  debris  category  according  to 
proposed  9  26a45(a)(3).  The  owner  or 
operator  of  the  treatment  facility  may 
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either.  (1)  Treat  the  debris  using  a 
technology  which  qualifies  as  BOAT  for 
all  debris/contaminant  combinations 
within  the  matrix,  or  (2)  treat  the  debris 
using  a  treatment  train  such  that  BOAT 
for  each  debris/contaminant  category  is 
achieved  by  at  least  one  of  the 
technologies  in  the  treatment  train. 
If  a  debris  is  a  mixture  of  debris 
categories  but  the  application  of  the 
specified  treatment  technology  for  one 
debris  category  (normally  the  primary 
debris  category]  will  cause  the 
secondary  debris  category  to  be 
removed  from  the  primary  debris  in  the 
treatment  residue  in  a  form  such  that  it 
no  longer  meets  the  definition  of  debris, 
the  debris  treatment  standards  have 
been  met.  The  treatment  residue  is 
subject  to  the  numerical  F039  treatment 
standards  and  remains  subject  to  _ 
Subtitle  C  (like  all  treatment  residues]. 
An  example  is  metal  equipment  that  is 
contaminated  with  a  prohibited  listed 
waste,  and  has  a  paper  label.  If  abrasive 
blasting  is  used  to  treat  the  pipe,  the 
paper  label  will  be  removed  and 
shredded,  and  will  become  part  of  the 
treatment  residue. 

6.  Treatment  of  Characteristic  Debris 

Contaminated  debris  that^exhibits 
ignitability  or  reactivity  *•  must  be 
treated  to  deactivate  the  ignitability  or 
reactivity  characteristic.  See  proposed 
S  268.45(a)(2).  If  such  debris  is  also 
contaminated  with  "contaminants 
subject  to  treatment,"  "  it  must  be 
deactivated  before  the  debris  can  be 
treated  for  the  contaminants  subject  to 
treatment  unless  the  treatment  for  the 
contaminants  also.will  deactivate  the 
debris. 

As  discussed  above,  EPA  is  also 
soliciting  comment  as  to  whether  there 
should  be  treatment  of  "contaminants 
subject  to  treatment"  if  debris  that  is 
hazardous  waste  solely  because  it 
exhibits  the  ignitability  or  reactivity 
characteristic  is  contaminated  witlf 
appendix  VIII,  part  261,  constituents. 
Effective  treatment  of  such 
contaminants  would  require 
deactivation  as  an  initial  treatment  step. 
EPA  also  solicits  comment  on  whether 
dilution  should  be  considered 


**  We  note  that  contaminated  debris  cannot 
exhibit  corrotivity  under  |  281.22  because  only 
liquids  may  exhibit  corrosivity  while  debris  is 
defined  as  a  solid  material.  However,  contaminated 
debris  (i.e..  debris  thai  is  mixed  with  a  listed  waste 
or  exhibits  a  hazardous  characteristic)  may  contain 
a  corrosive  waste  (e.g..  crumpled  drums  containing 
corrosive  liquids).  In  this  situation,  not  only  would 
the  debris  be  subject  to  the  debris  treatment 
technology  requirements,  but  the  corrosive  waste 
must  be  deactivated. 

"  I.e..  because  ii  exhibits  the  TC  and  EP  or  is 
contaminated  with  a  listed  prohibited  waste. 


permissible  treatment  for  ignitable  and 
reactive  debris. 

Debris  that  exhibits  reactivity 
because  of  the  presence  of  cyanide, 
however,  would  be  subject  to  treatment 
with  a  technology  specified  for  cyanide. 
Cyanides  would  be  included  in  CClO 
(nonmetal  inorganics)  in  proposed  Table 
2  of  9  268.45.  We  are  proposing  to 
require  treatment  of  cyanide  rather  than 
simply  deactivation  of  the  reactivity 
characteristic  because  cyanide  is  a  toxic 
constituent.  In  addition,  treating 
cyanide-reactive  waste  for  cyanide 
would  be  consistent  with  the  existing 
land  disposal  restrictions.  See  existing 
S  268.43— Waste  Code  D003  (Reactive 
cyanides  subcategory  identified  by 
§  261.23(a](5]]. 

7.  Debris  That  Continues  to  Exhibit  the 
Toxicity  Characteristic  Due  to 
Fabrication  With  Toxic  Metals 

Some  types  of  debris  may  continue  to 
exhibit  the  (prohibited)  Extraction 
Procedure  (EP)  toxicity  characteristic. 
Examples  are:  Refractory  brick 
containing  metals  such  as  chromium; 
certain  metal  alloys  containing  nickel 
and  chromium,  such  as  stainless  steel: 
treated  wood  that  contains  wood 
preserving  compounds  such  as 
chromium,  and  arsenic:  battery  casings 
that  contain  lead;  lead  pipe;  and  lead 
paint  chips.  EPA  is  proposing  rules 
covering  two  possibilities:  Where  such 
debris  is  contaminated  with 
contaminants  subject  to  treatment  and 
when  the  debris  is  not.  Where  the  debris 
is  contaminated,  EPA  is  proposing  that 
the  contaminants  be  treated  by  the 
appropriate  method.  If  the  debris 
continued  to  exhibit  a  characteristic 
because  of  its  fabricated  content  (i.e.. 
exhibited  both  the  TC  and  EP  for  a 
metal),  it  would  have  to  be  immobilized 
before  land  disposal.  An  alternative. 
however,  would  be  to  recycle  the  debris, 
which  in  most  cases  would  be  scrap 
metal  (as  defmed  in  S  261.1)  exempt 
from  further  subtitle  C  regulation.  See 
§  261.1(a)(3)(iv].  EPA  in  fact  is  proposing 
treatment  of  contaminants  subject  to 
treatment  for  this  type  of  characteristic 
debris,  but  soliciting  comment  on  this 
alternative  for  other  types  of 
characteristic  debris,  because  of  the 
likelihood  that  most  of  the  debris  will  be 
managed  in  this  unregulated  mode  as 
recycled  scrap  metal.  It  is  thus 
important  that  other  contaminants  not 
bt  present  to  avoid  environmental 
contamination  at  unregulated  sites  and 
also  to  avoid  unexpected  contaminants 
in  the  recycling  process  itself." 


If  the  inherently  hazardous  debris  is 
not  contaminated  with  contaminants 
subject  to  treatment,  it  could  either  be 
immobilized  and  disposed,  of  recycled, 
and  if  scrap  metal,  be  exempt  from 
further  regulation. 

To  illustrate,  suppose  a  restaurant  is 
demolished  and  several  stainless  steel 
counters  are  the  only  metal  included 
among  other  debris  consisting  of 
concrete,  brick,  wood,  plaster,  and  glass. 
There  are  no  listed  wastes  present,  and 
the  restaurant  demolition  debris  does 
not  exhibit  ignitability.  corrosivity.  or 
reactivity.  A  representative  sample  of 
the  debris  would  include  stainless  steel, 
concrete,  brick,  wood,  plaster,  and  glass 
in  the  same  proportions  as  they  are 
found  in  the  restaurant  demolition 
debris.  Unless  such  a  representative 
sample  exhibits  the  toxicity 
characteristic  under  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP).  the  restaurant  demolition  debris 
would  not  be  considered  hazardous. 

However,  if  a  representative  sample 
of  the  restaurant  demolition  debris 
exhibits  the  toxicity  characteristic  for 
chromium  under  the  TCLP.  due  to  the 
presence  of  the  stainless  steel,  all  the 
restaurant  demolition  debris  would  be 
considered  hazardous.  Deliberate 
dilution  of  the  debris  to  obtain  a  sample 
that  would  not  exhibit  the  toxicity 
characteristic  is  prohibited;  such 
deliberate  dilution  of  a  sample  would 
violate  the  sampling  protocols  of  SW- 
646  which  are  incorporated  by  reference 
in  §  260.11.  If  the  stainless  steel  in  this 
example  is  segregated  from  the  other 
restaurant  demolition  debris,  it  may  be 
recycled  as  provided  in  §  261.6{a](3)(iv) 
without  treatment  under  proposed 
S  268.45  because  it  is  not  contaminated 
with  any  other  contaminants  subject  to 
treatment.  The  Agency  suggests  that 
metal  be  removed  from  demolition  sites 
for  recycling  prior  to  demolition,  to  the 
most  cost  effective  extent  possible, 
particularly  where  the  site  does  not 
involve  the  production  or  use  of  listed 
hazardous  wastes;  in  this  way,  the 
potential  for  generating  contaminated 
debris  may  be  lessened. 

EPA  recognizes,  however,  that  in 
some  situations  where  recycling  is 
impracticable,  treatment  with  an 
immobilization  technology  may  also  be 
impracticable.  EPA  specifically  requests 
comment  and  supporting  information  on 
situations  where  recycling  is 
impracticable  for  inherently  hazardous 
debris  and  where  immobilization  is  also 


**  Residues  from  treating  inherently  hazardous 
debris,  however,  could  be  considered  a  new 
treatability  group  not  exhibiting  a  characteristic  and 


therefore  not  prohibited.  An  alternative  would  be  to 
require  treatment  to  F039  standards,  viewing  both 
the  debris  and  treatment  residues  as  part  of  a 
nonwastewater  treatability  group. 
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impracticable  for  such  debris.  Further, 
EPA  requests  comment  on  regulatory 
controls  that  may  be  applied  to  such 
debris  in  a  manner  that  is  workable  and 
protective  of  human  health  and  the 
environment. 

8.  Mixtures  of  Soil  and  Contaminated 
Debris 

When  soil  is  agglomerated  on  debris 
or  compacted/contained  inside  the 
cracks  and  crevices  of  debris,  it  is 
difficult  to  separate.  Soil  (e.g.,  clay) 
adhering  to  debris  is  considered 
contaminated  soil  if  it  is  removed  during 
treatment  of  contaminated  debris  (e.g., 
water  washing  and  spraying). 
Nonwastewater  residuals  containing 
soil  that  are  separated  during  the 
treatment  of  residuals  from  debris 
treatment  will  be  subject  to  the 
forthcoming  contaminated  soil 
standards. 

G.  Regulation  of  Treatment  Residuals 

Four  general  categories  of  residuals 
from  the  treatment  of  contaminated 
debris  have  been  identified:  (1) 
Nonwastewater  residuals  containing 
soil;  (2)  treated  debris;  (3) 
nonwastewater  residuals  derived  from 
the  treatment  of  contaminated  soil  and- 
debris  that  are  neither  soil  nor  debris; 
and  (4)  wastewater  *•  residuals  derived 
from  the  treatment  of  contaminated  soil 
and  debris.  (This  discussion  assumes 
contamination  with  a  listed  waste.)  The 
Agency  is  today  proposing  to  continue 
to  subject  nonwastewater  residuals 
containing  soil  to  the  existing  LDR 
standards,  to  conditionally  exclude 
treated  debris  from  Subtitle  C  as 
discussed  previously,  and  to  transfer  the 
F039  nonwastewater  and  wastewater 
treatment  standards  to  the  non-soil,  non- 
debris,  nonwastewater,  and  wastewater 
residuals  (i.e.,  categories  3  and  4) 
generated  by  the  treatment  of 
contaminated  debris. 

We  also  discuss  in  the  section  the 
rationale  for  transferring  the  F039 
multisource  leachate  standards  to  debris 
treatment  residues.  Finally,  we  also 
discuss  the  special  requirements  for 
residues  from  the  treatment  of  cyanide- 
reactive  debris  and  ignitable 
nonwastewater  residue. 

1.  Nonwastewater  Residues  Containing 
Soil 

Nonwastewater  residuals  containing 
soil  may  be  generated  when  soil  is 
removed  from  contaminated  debris 
during  debris  treatment  operations  (e.g.. 


"  Wastewaters  are  wastes  that  contain  less  than 
1  percent  by  weight  total  organic  carbon  (TOC]  and 
less  than  1  percent  by  weight  total  suspended  solids 
(TSS).  See  existing  \  268.2(0- 


water  washing  and  spraying). 
Nonwastewater  residuals  containing 
soil  that  are  separated  from  debris 
during  the  treatment  of  contaminated 
debris  are  subject  to  the  existing  LDR 
standards  for  the  listed  waste  that 
contaminated  the  debris  and  the  LDR 
standards  for  the  toxicity  characteristic 
that  the  debris  exhibited  until  standards 
specific  for  contaminated  soil  are 
promulgated. 

2.  Treated  Debris 

Treatment  technologies  other  than 
thermal  destruction  of  an  organic  debris 
will  generate  a  treated  debris  residue. 
(See  discussion  below  regarding  residue 
from  thermal  destruction.)  If  the  debris 
has  been  treated  for  all  "contaminants 
subject  to  treatment,"  the  treated  debris 
is  excluded  from  Subtitle  C  provided  it 
was  treated  with  an  extraction  or 
destruction  technology  '"  and  the 
treated  debris  does  not  exhibit  a 
hazardous  characteristic. 

3.  Nonwastewater,  Nonsoil,  Nondebris 
Residuals 

Under  today's  proposed  rule, 
nonwastewater  residuals  that  are 
nonsoil  and  nondebris  would  be  subject 
to  the  F039  nonwastewater  treatment 
residual  standards.  These  residuals  may 
be  land  disposed  after  meeting  the  F039 
standards,  but  are  subject  to  Subtitle  C. 
The  residue  would  be  subject  to  the  F039 
nonwastewater  treatment  standards 
under  existing  S  268.43  for  all 
contaminants  subject  to  treatment  (see 
proposed  §  268.45(b))  and  for  all 
constituents  in  appendix  VIIL  part  261, 
that  are  added  to  the  debris  or  residue 
during  treatment. 

Note  that  EPA  considers  residue 
generated  by  surface  removal 
technologies  other  than  spalling  (e.g., 
abrasive  blasting,  electropolishing,  acid  - 
washing,  waster  washing  and  spraying) 
to  be  nonwastewater,  nonsoil,  nondebris 
residue.  Although  the  residue  will 
usually  contain  particles  of  debris  (e.g., 
abrasive  blasting  of  concrete)  along  with 
the  contaminants,  we  believe  that  it  is 
more  appropriate  to  subject  the  residue 
to  the  F039  standards  rather  than  to 
further  treatment  as  contaminated 
debris.  Such  residues  generally  have  the 
physical  characteristics  of  a  treatment 
residue  (e.g..  small  particle  size)  rather 
than  the  debris.  Residue  from  spalling, 
however,  will  generally  closely  resemble 
the  debris  and  so  would  be  subject  to 
further  treatment  as  contaminated 
debris. 

We  note  further  that  the  solid  residue 
from  thermal  treatment  (e.g.. 


incineration)  may  contain  both  inert 
debris  as  well  as  ash  resulting  from 
destruction  of  waste  and  organic  debris. 
If  ti'-.e  contaminated  debris  is  not 
contaminated  with  a  metal 
"contaminant  subject  to  treatment," 
inert  debris  that  is  separated  from  the 
ash  residue  is  considered  treated  debris 
rather  than  residue  subject  to  F039 
standards."  (The  ash  residue  would  be 
subject  to  the  F039  standards). 

4.  Wastewater  Residuals 

Wastewater  residuals  are  liquid 
residuals  derived  from  the  treatment  of 
contaminated  debris  (e.g.,  rinsate  from 
acid  washing  operations)  that  are 
neither  soil  nor  debris.  These 
wastewater  residuals  would  be  subject 
to  the  F039  wastewater  treatment 
residual  standards  under  the  proposed 
rule.  (Any  nonwastewaters  generated  in 
the  course  of  treating  the  wastewater 
such  as  precipitated  solids  will  be 
subject  to  the  F039  nonwastewater 
standards).  As  with  nonwastewater 
residuals,  the  wastewater  residual 
would  be  subject  to  the  F039 
wastewater  treatment  standards  under 
existing  9  268.43  for  all  contaminants 
subject  to  treatment  (see  proposed 
§  268.45(b))  and  for  all  constituents  in 
appendix  VIII,  part  261,  that  are  added 
to  the  debris  or  residue  during 
treatment. 

5.  Nonanalyzable  Constituents 

The  Agency  has  also  considered  the 
issue  of  nonanalyzable  constituents. 
Nonanalyzable  constituents  may  be 
identified  as  "contaminants  subject  to 
treatment"  if  debris  is  contaminated 
with  a  prohibited  listed  waste  and  the 
owner  or  operator  of  the  treatment    - 
facility  could  reasonably  know  that  the 
debris  is  also  (i.e.,  in  addition  to  the 
BDAT  constituents  for  the  prohibited 


'•  See  footnote  8. 


>■  We  note  that,  although  the  separated  inert 
debris  may  be  contaminated  with  the  ash  residue 
through  surface  coating  (e.g.,  dust)  or  by 
entrainment  within  the  debris  (e.g..  pockets  of  ash 
residue  entrained  in  crumpled  metal  containers),  the 
inert  debris  will  pose  little  haiard  to  human  health 
and  the  environment  because  ihe  nonmetal  toxic 
contaminants  in  the  debris  have  been  destroyed.  If 
debris  is  contaminated  with  a  metal  contaminant 
subject  to  treatment,  the  inert  debris  remaining  in 
the  residue  from  thermal  treatment  would  be 
subject  to  additional  treatment  (e.g..  extraction, 
immobilization)  for  the  metal  contaminant.  We  note 
further  that  if  organic  debris  (e.g.,  wood,  cloth  or 
paper,  or  rubber  or  plastic)  remains  after  treatment 
by  thermal  destruction.  EPA  considers  such  debris 
to  be  contaminated  debris  subject  to  the  treatment 
standards.  If  the  organic  debris  has  not  been 
destroyed.  EPA  is  concerned  that  the  organic 
contaminants  subject  to  treatment  may  not  have 
been  destroyed  (or  metal  contaminants  subject  lo    t. 
treatment  eontaminating  the  organic  debris  may  no! 
have  been  liberated  and  partitioned  lo  the  ash 
residue  (where  they  are  subject  to  the  F03a 
treatment  standards)). 
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waste)  contaminated  with  an  appendix 
VIII.  part  261.  constituent  that  is 
nonanalyzable.'*  Even  though  the 
owner  or  operator  will  notte  able  to 
determine  whether  the  nonanalyzable 
constituent  contaminates  the  debris  at 
detectable  levels,  the  Agency  believes  it 
is  reasonable  to  take  the  conservative 
view  to  require  treatment  of  such 
nonanalyzable  constituents. 

Treatment  residues  must  be  treated  to 
meet  the  F039  multisource  leachate 
standards  for  all  contaminants  subject 
to  treatment.  See  proposed  §  268.45(e). 
When  a  prohibited  hazardous  waste 
containing  a  constituent  without  an 
EPA-approved  analytical  method 
contaminates  the  debris,  EPA  considers 
the  treatment  residue  to  be  treated  for 
the  nonanalyzable  constituent  when  the 
residue  is  shown  to  meet  the  F039 
standards  for  the  BOAT  constituents  for 
the  prohibited  waste.  This  is  because 
the  BOAT  constituents  act  as  i 
surrogate  for  the  nonanalyzable 
constituent.  This  is  consistent  with  the 
approach  taken  by  the  Agency  during 
the  regulation  of  F039  multisource 
leachate.  At  that  time,  the  Agency, 
believed  that  the  constituents  with  EPA- 
approved  analytical  methods  would  act 
as  surrogates  for  constituents  without 
EPA-approved  methods. 

6.  Rationale  for  Transferring  P039 
Standards  to  Debris  Treatment 
Residuals 

Limited  characterization  data  are 
Available  on  the  residuals  from  debris 
treatment  and  no  specific  treatment 
performance  data  on  debris  residuals 
are  currently  available.  As  part  of  the 
F039  regulation  effort,  the  Agency  did 
collect  and  summarize  treatment 
performance  data  on  several 
wastewater  treatment  technologies.  For 
nonwastewater  F039.  the  Agency 
compiled  treatment  performance  data 
from  the  incineration  of  many  waste 
codes  subject  to  LDRs.  These  two 
databases  (the  F039  wastewater  and 
nonwastewater  databases)  represent  an 
appropriate  data  source  for  transfer  to 
residuals  from  the  treatment  of 
contaminated  debris. 

The  advantage  of  using  the  F039 
wastewater  database  is  that  this  data 
represents  treatment  performance  of  the 
best  demonstrated  and  available 


"  We  note  thai  the  prohibited  listed  waste  may 
also  contain  toxic  nonanalyzable  constituents.  The 
list  of  BOAT  constituents  for  the  prohibited  waste, 
however,  accounts  for  the  presence  of 
nonanalyzable  constituents  by.  in  some  cases, 
designating  as  BOAT  constituents  nontoxic 
surrogate  constituents.  When  the  prohibited  waste 
(or  contaminated  debris]  is  treated  for  the  surrogate 
constituent.  EPA  believes  that  the  nonanalyzable 
constituent  will  also  be  treated. 


wastewater  technologies  currently  in 
use  for  treating  various  wastes.  This 
database  represents  treatment  of  wastes 
with  high  variabilities  of  constituents 
and  constituent  concentrations. 

The  F039  nonwastewater  database 
represents  incineration  treatment 
performance  data  for  various  wastes 
with  high  variabilities  of  constituents 
and  constituent  concentrations. 
Incineration  has  often  been  identified  as 
the  best  demonstrated  and  available 
technology  for  the  treatment  of  organic 
constituents  in  nonwastewaters.  The  use 
of  F039  treatment  performance  data  to 
determine  concentration-based 
treatment  standards  for  contaminated 
debris  treatment  residuals,  therefore, 
represents  a  feasible  and 
environmentally  sound  option.  This 
regulatory  approach  maximizes  use  of 
the  Agency's  available  treatment 
performance  data  and  has  been 
promulgated  successfully  with  the 
multisource  leachate  regulation  during 
the  Third  Third  rulemaking. 

For  those  contaminants  subject  to 
treatment  that  partition  to  the  debris 
treatment  residual  and  that  do  not  have 
treatment  standards  under  F039, 
standards  could  be  developed  in  the 
future  using  a  transfer  of  data  from  a 
similar  constituent  in  F039  or  in  another 
waste  code.  This  procedure  is  common 
in  the  BOAT  program  and  will  allow  all 
of  the  debris  contaminants  subject  to 
treatment  to  have  a  concentration-based 
residue  treatment  standard.  In  the 
interim,  however.  EPA  believes  that 
constituents  with  approved  analytical 
methods  would  act  as  surrogates  for 
constituents  that  do  not  have  such 
approved  methods.  Thus,  when  the 
residue  is  treated  to  meet  the  F039 
standards  for  contaminants  with 
approved  methods,  the  contaminants 
without  approved  methods  will  also  be 
effectively  treated.  The  Agency  also 
addressed  this  concern  in  the  same 
manner  during  the  regulation  of  F039 
multisource  leachate. 

There  are  several  advantages  to  using 
the  F039  transfer  approach  for  the 
regulation  of  contaminated  debris 
treatment  residuals.  The  residuals  likely 
to  be  generated  from  the  treatment  of 
contaminated  debris  will  contain,  in 
many  cases,  treatable  concentrations  of 
various  contaminants  that  have  been 
removed  during  the  debris  treatment 
process.  For  example,  extraction 
technologies  would  include  the  removal 
of  contaminants  from  the  debris 
material.  The  contaminants  removed 
and  any  extraction  chemicals  used  (e.g.. 
spent  solvent  wash  or  rinsing  solution) 
would  constitute  the  contaminated 
debris  treatment  residual.  This  residual 


could  contain  any  number  of 
contaminants  at  varying  concentrations. 
This  "residual  would  require  additional 
treatment  before  it  would  be  safe  to 
land  dispose. 

As  is  the  case  with  multisource 
leachate,  the  types  of  contaminants  and 
their  concentrations  in  contaminated 
debris  treatment  residuals  will  vary 
greatly.  The  characterization  of  debris 
treatment  residuals  will  depend  on 
many  factors,  such  as  the  hazardous 
waste  on  the  contaminated  debris,  the 
degree  to  which  the  treatment 
technology  (such  as  extraction)  removes 
the  contaminants,  etc.  In  addition,  this 
approach  does  not  require  that  the 
original  waste  codes  contaminating  the 
debris  be  identified;  only  the 
constituents  of  concern  on/ in  the  debris 
that  are  likely  to  be  in  the  residuals  from 
debris  treatment  must  be  identified.  The 
approach  is  thus  consistent  with  the 
universal  treatment  standard  approach 
discussed  in  EPA's  ANPR  of  May  30, 
1991  (56  FR  24444). 

The  Agency  also  explored  the 
development  of  new  treatment 
standards  for  debris  treatment  residuals 
but  believes  that  this  action  would  be 
both  costly  and  time  consuming.  Since 
debris  residuals  are  likely  to  be  highly 
variable,  it  would  be  very  difficult  to 
characterize  these  wastes  as  a  group. 

The  Agency  also  evaluated 
establishing  specified  technology-based 
treatment  standards  for  wastewater  and 
nonwastewater  forms  of  these  residuals. 
However,  this  regulatory  option  is  more 
restrictive  than  setting  a  numerical 
treatment  standard  since  it  would 
require  industry  to  use  a  specific 
technology.  Setting  concentration-based 
treatment  standards  allows  industry 
greater  flexibihty  in  choosing  innovative 
treatment  technologies;  it  also  helps  to 
promote  the  development  of  new 
treatment  technologies. 

7.  Special  Requirements  for  Cyanide- 
Reactive  Residue 

Residue  from  the  treatment  of  debris 
that  is  reactive  because  of  cyanide 
would  be  subject  to  the  F039  standards 
for  cyanide  under  §  268.43  of  this 
chapter.  As  with  cyanide-reactive 
waste.  EPA  believes  that  BOAT  for 
cyanide-reactive  debris  should  require 
treatment  of  cyanide  because  of  its 
toxicity. 

8.  Special  Requirements  for  Ignitable 
Nonwastewater  Residue 

Today's  rule  would  subject  ignitable 
nonwastewater  residue  containing  equal 
to  or  greater  than  10  percent  total 
organic  carbon  to  the  technology-based 
standards  for  DOOl:  "Ignitable  Liquids 
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based  on  §  261.21(a)(1)"  under  §  268.42. 
Those  standards  would  require  that  the 
residue  be  treated  by  fuel  substitution 
(i.e.,  burning  as  fuel  in  a  boiler  or 
industrial  furnace),  recovery  of  organic 
constituents  (e.g.,  distillation,  carbon 
adsorption),  or  incineration.  EPA  has 
established  these  technologies  as  BOAT 
for  high  total  organic  carbon  ignitable 
liquids  because  they  will  effectively 
remove  or  destroy  toxic  organic 
constituents. 

H.  Other  Provisions  of  the  Rule 

In  this  section,  we  discuss  several 
other  provisions  of  the  proposed  rule:  (1) 
Waste  codes  for  contaminated  debris; 
(2)  relationship  of  the  proposed  rule  to 
existing  TSCA  rules  for  PCBs;  (3) 
standards  for  debris  containing  asbestos 
and  asbestos  debris;  (4)  special 
requirements  for  debris  contaminated 
with  radioactive  waste;  (5)  sham 
contamination  of  debris  with  a  waste  to 
avoid  LDR  number  standards  for  the 
waste;  (6)  sampling  and  analysis  of 
debris;  (7)  procedures  for  demonstrating 
the  equivalency  of  new  technologies; 
and  (8)  applicability  of  existing 
treatment  standards  to  contaminated 
debris. 

1.  Waste  Codes  for  Contaminated 
Debris 

The  waste  code  applicable  to 
contaminated  debris  is  determined 
imder  the  same  approach  used  for  other 
hazardous  waste.  For  example,  if  debris 
is  contaminated  with  a  listed  waste 
F006,  the  contaminated  debris  carries 
that  waste  code.  If  the  debris  exhibits 
the  toxicity  characteristic  for  arsenic  it 
carries  waste  code  D004. 

Contaminated  debris  that  is  treated 
according  to  proposed  §  268.45(a)(1)  and 
appendix  IX,  part  268,  by  an  extraction 
or  destruction  technology  and  that  does 
not  exhibit  a  characteristic  would  no 
longer  be  a  hazardous  waste  (and  would 
no  longer  carry  a  waste  code). 
Contaminated  debris  that  is  treated  by 
an  immobilization  technology  and 
remains  in  Subtitle  C  ''  would  carry  the 
waste  code  for  the  waste  or  the  toxicity 
characteristic  for  which  it  was 
immobilized. 

Although  residues  from  the  treatment 
of  contaminated  debris  are  subject  to 
the  LDR  standards  for  F039,  the  residue 
normally  carries  the  waste  code  of  the 
contaminated  debris.  However,  residue 
from  treating  debris  that  is  hazardous 
solely  because  it  exhibits  a 
characteristic  would  not  carry  the  waste 
code  for  the  characteristic  after 
treatment  to  deactivate  the  residue. 


"See  footnote  6. 


2.  Relationship  of  Debris  Rule  to  TSCA 
PCB  Rules 

a.  TSCA  disposal  requirements.  Under 
the  Toxic  Substances  Control  Act 
(TSCA),  disposal  of  debris  contaminated 
with  PCBs  is  regulated  under  40  CFR 
761.60.  In  addition,  disposal  of  debris 
and  materials  resulting  from  the  cleanup 
of  certain  PCB  spills  is  subject  to  the 
PCB  Spill  Cleanup  Policy,  as  provided 
under  40  CFR  761.125.  On  June  10, 1991, 
EPA  published  (56  FR  26736)  an 
Advance  Notice  of  Proposed 
Rulemaking  which,  among  other  things, 
asked  for  suggestions  on  how  to  amend 
the  ciu-rent  PCB  disposal  rules  to 
provide  flexibility  in  disposing  of  PCB 
contaminated  media  (see  I.A.  Large 
Volume,  Non-Liquid  Wastes).  The 
cturent  PCB  disposal  rules  (40  CFR 
761.60)  were  not  designed  to  address 
large  volumes  of  non-liquid  wastes,  such 
as  certain  classes  of  soils,  sludges,  and 
sediments.  EPA  is  reviewii\g  the 
conunents  submitted  on  the  ANPR  in 
anticipation  of  publishing  a  Notice  of 
Proposed  Rulemaking. 

b.  Proposed  approach  for  overlap  of 
RCRA  and  TSCA  requirements.  The 
Agency  is  today  proposing  that  RCRA 
contaminated  debris  that  is  also  a  waste 
PCB  under  40  CFR  part  761  be  required 
to  comply  with  both  the  TSCA  and 
RCRA  regulations,  by  satisfying  the 
more  stringent  applicable  requirements, 
including  incineration  or  treatment 
followed  by  land  disposal  in  a  Subtitle  C 
facility.  This  is  EPA's  consistent 
approach  to  this  issue.  See  55  FR  22678 
(June  1, 1990).  and  52  FR  25770  (July  8, 
1987). 

The  Agency  is  today  proposing  the 
use  of  specific  treatment  technologies  as 
standards  for  the  treatment  of 
contaminated  debris.  These  standards 
also  apply  to  debris  contaminated  with 
PCBs  and  RCRA  hazardous  wastes. 
Debris  treated  by  an  extraction  or 
destruction  technology  would  remain 
subject  to  TSCA  rules  only,  whereas 
debris  treated  by  an  immobilization 
technology  would  remain  subject  to 
applicable  requirements  under  both 
statutes. 

3.  Treatment  Standards  for  Asbestos 
Debris 

Asbestos  is  a  naturally  occurring 
family  of  fibrous  mineral  substance.  The 
typical  size  of  asbestos  fibers  is  0.1  to  10 
micrometers  in  length,  a  size  that  is  not 
generally  visible  to  the  human  eye. 
Some  longer  fibers  are  used  in  making 
textile  products.  Asbestos  is  a  popular 
commercial  product  because  it  is 
noncombustible,  resistant  to  corrosion, 
has  a  high  tensile  strength,  and  a  low 
electrical  conductivity.  When  disturbed. 


asbestos  fibers  may  become  suspended 
in  the  air  for  many  hours,  thus 
increasing  the  extent  of  asbestos 
exposure  for  individuals  within  the  area. 

Asbestos  fibers  have  been  mixed  with 
various  types  of  binding  materials  to 
create  an  estimated  3,000  different 
commercial  products.  Asbestos  has  been 
used  in  brake  linings,  floor  tile,  sealants, 
plastics,  cement  pipe,  cement  sheet, 
paper  products,  textile  products  and 
insulation,  and  other  products  such  as 
fireproof  garments,  curtains,  and  shields, 
paper,  insulating  boards,  and  insulating 
cements.  The  am6unt  of  asbestos 
contained  in  these  products  varies 
significantly  from  1  to  100  percent,  but  is 
typically  less  than  50  percent. 

We  determined  late  in  the  process  of' 
developing  this  proposed  rule  that 
asbestos  itself  could  also  be 
contaminated  debris  if  it  is  mixed  with  a 
prohibited  waste  or  exhibits  a 
prohibited  characteristic.**  However, 
asbestos  is  not  included  in  the  six 
categories  of  debris  in  proposed  Table  1 
to  S  268.45  for  which  the  Agency  is 
proposing  treatment  technologies  as 
BDAT.  Consequently,  we  specifically 
request  comment  on  whether  the  final 
rule  should  include  a  column  in 
proposed  Table  1  for  asbestos  debris.*' 
In  addition,  we  request  comment  on 
whether  the  technology/contaminant 
category  combinations  presented  in 
appendix  II  to  this  preamble  will 
provide  effective  treatment  for  toxic 
constituents  in  asbestos  debris.  As 
discussed  below,  although  the  treated 
asbestos  debris  would  be  excluded  from 
Subtitle  C  if  it  was  treated  with  an 
extraction  or  destruction  technology  and 
the  asbestos  debris  did  not  exhibit  a 
hazardous  characteristic  the  treated 
debris  will  still  be  subject  to  appUcable 
controls  under  OSHA,  NESHAPS,  and 
TSCA. 

a.  Existing  federal  regulatory  controls 
on  asbestos.  The  EPA  and  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  have  major 
responsibility  for  the  regulatory  control 
over  exposure  to  asbestos.  Emissions  of 
asbestos  to  the  ambient  air  are 
controlled  under  section  112  of  the 
Clean  Air  Act,  which  establishes  the 
National  Emission  Standards  for 
Hazardous  Air  PoUutanU  (NESHAPs). 


**  Note  that  if  sibe«to«  which  it  itot 
contaminated  with  a  prohibited  watte  and  doet  not 
exhibit  a  prohibited  characterittic  it  teparated  from 
contaminated  debrit.  the  atbetto*  debrit  would  not 
be  lubject  to  the  proposed  debrit  treatment 
(tandarda. 

**  If  a  debrit  it  comprised  of  atbettoa  and 
another  type  of  debrit.  the  debrit  mutt  be  treated 
for  each  debrit  category.  See  tection  V.E.  5  of  the 
text. 
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The  regulalions  specify  control 
requirements  for  most  asbestos 
emissions,  including  work  practices  to 
t>e  followed  to  minimize  the  release  of 
asbestos  fibers  during  handling  of 
asbestos  waste  materials.  These 
regulations  do  not  identify  a  safe 
threshold  level  for  airborne  asbestos 
fibers. 

The  OSHA  regulations  are  established 
to  protect  workers  handling  asbestos  or 
asbestos-containing  products.  The 
current  OSHA  regulations  include  a 
maximum  workplace  airborne  asbestos 
concentration  limit  of  0.2  fibers/cc  on  an 
8-hour  time  weighted  average  basis,  and 
a  ceiling  limit  of  10  fibers/cc  in  any  15- 
minute  period.  The  standards  include 
requirements  for  respiratory  protection 
and  other  safety  equipment,  and  work 
practices  to  reduce  indoor  dust  levels. 
See  29  CFR  part  1910. 

The  transport  and  disposal  of 
asbestos  is  regulated  by  TSCA  under  40 
CFR  part  763,  subpart  E,  appendix  E, 
and  by  NESHAPs  under  40  CFR  part  61. 
subpart  M.  The  NESHAP  requirements 
for  asbestos  disposal  begin  at  the  point 
of  removal  The  asbestos  material  must 
be  wet  when  removed  and  should  be 
kept  wet  through  the  final  disposal.  A 
surfactant  must  be  used  in  wetting  of  the 
asbestos.  If  an  asbestos  waste  is 
removed  dry.  it  must  be  wetted  after 
removal  until  it  is  collected  and  sealed 
in  leak-ti^t  containers  while  wet.  The 
recommended  container  is  a  leak-tight  6 
millimeter  thick  plastic  bag.  The  void 
space  or  air  should  be  minimized  prior 
to  sealing  the  bag.  Double  bagging, 
plastic  lined  cardboard,  or  plastic-Uned 
metal  containers  are  considered  to 
provide  better  containerization.  Slurries 
of  asbestos  waste  can  be  contained  in 
leak  tight  drums  if  they  are  too  heavy  for 
plastic  bags.  Both  EPA  and  OSHA 
specify  that  the  containers  be  tagged 
with  a  warning  label,  e.g..  Caution: 
Contains  Asbestos  Fibers.  Avoid 
Creating  Dust  May  Cause  Serious 
Bodily  Harm. 

An  alternative  handling  method  for 
wet  asbestos  waste  is  to  use  a  vacuum 
truck.  The  slurry  is  transported  in  the 
vacuum  truck  to  the  disposal  site.  Air 
from  the  vacuum  intake  is  dried  and 
nitered  through  High  Efficiency 
Particulate  Air  (HEPA]  filter. 

Improperly  containerized  waste  is  a 
violation  of  NESHAPs  and  the  EPA 
should  be  notified.  As  a  form  of 
recordkeeping,  a  "cradle-to-grave" 
system  is  established  under  TSCA  by  a 
chain-of-custody  form. 

At  the  disposal  site.  EPA  requires 
either  no  visible  emissions  to  the  air  or 
the  minimization  of  emissions  by 
covering  the  containerized  waste  within 
24  hours  of  receipt  with  at  least  6  inches 


of  a  non-asbestos  material  or  an 
approved  dust  suppressing  agent.  It  is 
recommended  that  the  landfill  operator 
have  a  separate  area  for  asbestos 
disposal.  The  final  closure  of  an  area 
containing  asbestos  requires  a  cover  of 
an  additional  30  inches  of  compacted 
non-asbestos  material  to  provide  a  36 
inch  final  cover.  Other  disposal  site 
requirements  include  the  control  of 
public  access  by  the  use  of  approved 
warning  signs  and.  if  necessary  physical 
barriers.  Any  variation  to  the  disposal 
methods  must  receive  prior  approval  by 
the  Administrator. 

b.  Treatment  standards.  The  single 
largest  use  of  asbestos  in  the  U.S.  is  in 
building  products.  Given  the  tremendous 
versatility  of  asbestos-containing 
material  used  in  these  products.  EPA 
believes  that  a  significant  portion  of 
asbestos  debris  will  be  generated 
through  building  renovation  and 
demolition.  EPA  also  believes  that  some 
of  this  debris  may  be  contaminated  with 
a  prohibited  listed  waste  (or  may  exhibit 
a  prohibited  characteristic)  either  as 
initially  generated  or  after  improper 
land  disposal  subject  to  Superfimd  or 
Corrective  Action.  Thus,  asbestos  debris 
could  be  contaminated  debris  subject  to 
today's  proposal  rule  (e.g.,  chromium- 
contaminated  asbestos  pipe  and 
equipment  insulation}.  Given  that 
asbestos  debris  is  not  included  in  the  six 
categories  of  debris  for  which  we  are 
today  proposing  treatment  technologies 
in  Table  1  of  5  268.45.  we  specifically 
request  comment  on  adding  required 
treatment  technologies  for  asbestos 
debris  to  Table  1. 

Although  it  may  be  technically 
feasible  to  treat  contaminated  asbestos 
debris  (or  a  debris  mixture  containing 
asbestos)  using  many  of  the  18  debris 
treatment  technologies  discussed  in 
previous  sections,  many  of  the  treatment 
technologies  are  not  practicable  for 
asbestos  debris  because  of  the  potential 
for  occupational  exposure  or 
environmental  release  of  asbestos.  In 
particular,  based  on  engineering 
judgment,  EPA  believes  that  the 
following  debris  treatment  technologies, 
while  perhaps  technically  feasible  in 
some  situations,  are  not  practicable  for 
asbestos  treatment  because  of  the 
potential  for  occupational  or 
environmental  exposure  (i.e.,  controls 
under  OSHA,  NESHAPs,  and  TSCA 
could  not  reasonably  be  met):  Abrasive 
blasting,  electropolishing,  scarification 
and  grinding,  spalling.  thermal 
desorption.  vibratory  finishing,  thermal 
destruction  (except  vitrification), 
microencapsulation,  and  sealing. 

On  the  other  hand,  EPA  believes  that 
the  following  technologies  will  be 
effective  in  treating  specific 


contaminants  present  in  or  on  asbestos 
debris,  but  would  probably  require  the    • 
use  of  filtration  devices  to  control  air  or 
wastewater  emissions  containing 
asbestos  to  prevent  occupational  and 
environmental  exposure  in  compliance 
with  applicable  controls  under  OSHA, 
NESHAPs,  and  TSCA:  Acid  washing; 
liquid  phase  solvent  extraction:  vapor 
phase  solvent  extraction;  water  washing 
and  spraying;  biodegradation;  chemical 
oxidation;  chemical  reduction; 
photochemical  treatment;  and 
macroencapsulation. 

Accordingly,  we  have  evaluated  these 
nine  technologies  that  may  be  applied  to 
asbestos  debris  in  compliance  with 
applicable  controls  under  OSHA. 
NESHAPs.  and  TSCA  to  identify  those 
contaminant  categories  that  they  could 
effectively  treat.  See  Appendix  II  of  this 
preamble.  The  Agency  specifically 
requests  comment  on  the  applicability  of 
these  technologies  to  asbestos  debris 
and  whether  effective  treatment  would 
be  ensured  for  the  contaminant 
categories  identified  in  appendix  II 
when  the  technology  performs  according 
to  the  requirements  of  proposed 
Appendix  IX  to  the  rule." 

4.  Special  Requirements  for  Radioactive 
Debris 

a.  Definition  of  mixed  wastes.  Mixed 
wastes  are  those  wastes  that  satisfy  the 
definition  of  radioactive  waste  subject 
to  the  Atomic  Energy  Act  (AEA)  and 
also  contain  a  RCRA  listed  hazardous 
waste  or  exhibit  a  hazardous 
characteristic.  On  July  3. 1986  (51  FR 
4505).  EPA  determined  that  the 
hazardous  waste  portions  of  mixed 
waste  are  subject  to  RCRA  regulation. 

The  majority  of  mixed  wastes  can  be 
divided  into  three  categories  based  on 
the  radioactive  component  of  the  waste: 
(1)  Low-level  wastes.  (2)  transuranic 
(TRU)  wastes,  and  (3)  high-level  wastes. 
Low-level  wastes  include  radioactive 
waste  that  is  not  classified  as  spent  fuel 
from  commercial  nuclear  power  plants, 
or  that  is  not  defense  high-level 
radioactive  waste  from  producing 
weapons.  TRU  wastes  are  those  wastes 
containing  elements  with  atomic 
numbers  greater  than  92.  the  atomic 
number  of  uranium.  High-level 
radioactive  wastes  are  defined  as  spent 
fuel  from  commercial  nuclear  power 
plants,  and  defense  high-level 
radioactive  waste  from  the  production 
of  weapons. 

b.  RCRA  Requirements.  On  June  1. 
1990  (55  FR  22520).  EPA  promulgated 


**  Residues  from  the  treatment  of  asbestos  debris 
would  be  subject  to  the  F039  standartb  as  proposed 
for  residues  from  treatment  of  any  other  delms. 
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treatment  standards  for  four  treatability 
groups  of  mixed  waste:  (1)  Specific  high 
level  wastes,  (2)  D006  radioactive  lead 
solids,  (3)  mixed  waste  containing 
elemental  mercury,  and  (4)  mercury 
containing  hydraulic  oil  contaminated 
with  radioactive  materials.  The  Agency 
further  asserted  that  "all  promulgated 
treatment  standards  for  RCRA  listed 
and  characteristic  wastes  apply  to  the 
RCRA  hazardous  portion  of  mixed 
radioactive  (high-level,  TRU,  and  low- 
level]  wastes,  unless  EPA  has 
specifically  established  a  treatability 
group  for  that  specific  category  of  mixed 
waste." 

However,  there  are  a  number  of 
potential  problems  presented  by 
applying  the  existing  land  disposal 
restriction  standards  to  mixed  waste 
contaminated  debris,  including  the 
achievability  of  the^existing  standard 
and  the  consistency  of  these  standards 
with  AEA  regulations.  For  instance,  the 
specified  technology  to  be  used  for 
mixed  waste  containing  elemental 
mercury  is  "Amalgamation  with  Zinc  as 
a  Method  of  Treatment."  This 
technology  effectively  reduces  the 
leachability  of  liquid  mercury.  However, 
this  technology  may  not  effectively 
reduce  the  leachability  of  mercury 
contained  in  the  pores  of  wood  or  cloth 
debris. 

Also,  incineration  of  mixed  wastes 
containing  radioisotopes  of  carbon  and 
hydrogen  would  result  in  the  spread  of 
these  isotopes  through  uncontrolled 
emissions  of  carbon  dioxide  and  water 
vapor.  This  could  result  in  an  increase  of 
the  radiation  hazard,  which  would 
conflict  with  the  requirements  of  AEA. 

The  Agency  is  today  proposing  that 
mixed  waste  contaminated  debris  be 
required  to  comply  with  the  treatment 
standards  for  contaminated  debris  (in 
addition  to  any  regulation  of  that 
material  under  AEA),  rather  than  to  the 
treatment  standards  for  the 
contaminating  waste.  This  includes 
debris  contaminated  with  mixed  waste 
for  which  special  treatability  groups 
have  been  established  (as  discussed 
above)  will  be  subject  to  debris 
standards  rather  than  to'  the  specified 
treatal)ility  group  standards. 

The  exception  would  be  the  D008 
radioactive  lead  treatability  group, 
which  would  be  subject  to  both  debris 
standards  and  the  treatability  group 
standards  when  contamination  includes 
other  hazardous  waste  in  addition  to 
D008.  EPA  views  that  debris  which  is 
also  in  the  radioactive  lead  treatability 
group  to  be  similar  to  inherently 
hazardous  debris,  and  is  thus  proposing 
a  similar  approach.  We  note  further  that 
application  of  both  the  DdOS  lead  solids 
standard  and  the  applicable  debris 


standard  would  not  conflict  with  the 
existing  D008  lead  solids  standard 
unlike  the  existing  standards  for  mixed 
waste,  as  noted  above.  Further, 
application  of  both  standards  would 
also  address  the  hazardous  associated 
with  D008  as  well  as  any  other 
hazardous  wastes  present  on  the  debris. 

5.  Sham  Contamination  of  Debris 

a.  Sham  contamination.  Sham 
contamination  of  debris  is  the  deliberate 
addition  of  a  hazardous  waste  to  debris 
to  avoid  compliance  witTi  the  LDR 
standards  for  that  hazardous  waste. 
When  a  rule  is  promulgated  that  defers 
or  excludes  certain  solid  wastes  from 
regulation,  the  ability  to  differentiate 
whether  the  addition  of  hazardous 
waste  is  a  sham  situation  or  a  legitimate 
situation  is  always  an  issue.  The  Agency 
believes,  however,  that  there  is  little 
incentive  to  deliberately  contaminate 
debris  to  avoid  compliance  with  the 
treatment  standards  because  the  debris 
would  still  have  to  be  treated  prior  to 
land  disposal  and  any  residual 
generated  bom  the  treatment  would  still 
have  to  meet  the  F039  treatment 
standards. 

The  Agency  considered  requiring 
generators  to  certify  that  debris  had 
been  contaminated  inadvertently  and 
not  as  a  result  of  deliberate  action  to 
avoid  compliance  with  the  LDRs. 
However,  the  Agency  felt  it  would  be 
difflcult  to  require  such  certification, 
particularly  at  sites  where  the  source  of 
the  original  contamination  i|  unknown, 
and  it  would  be  di^icult  to  manage  from 
an  enforcement  perspective. 

b.  Impermissible  dilution.  The  Agency 
also  considered  whether  deliberate 
contamination  of  debris  is  likely  to 
occur  followed  by  impermissible 
dilution  of  the  contaminant  to  avoid 
compliance  with  the  debris  treatment 
standards.  However,  the  Agency  feels 
that  existing  regulations  on  permissible 
and  impermissible  dilution  are  quite 
specific  as  to  when  they  apply.  Current 
regulations  (40  CFR  268.3(a)  and  (b)) 
specify  when  dilution  is  a  permissible  or 
impermissible  treatment  process. 

The  rules  on  dilution  and  the  Agency's 
interpretive  statements  regarding  those 
rules  indicate  that  the  dilution 
prohibition  has  a  two-fold  objective:  (1) 
To  ensure  that  prohibited  wastes  are 
actually  treated;  and  (2)  to  ensure 
that  prohibited  wastes  are  treated  by 
methods  that  are  appropriate  for  that 
type  of  waste.  EPA  has  indicated  that 
prohibited  wastes  which  are  aggregated 
are  normally  not  diluted  impermissible  if 
they  are  treated  legitimately  (i.e.,  subject 
to  effective  treatment,  55  FR  22666)  in 
centralized  treatment  systems, 
irrespective  of  the  dilution  inherent  in 


such  a  system.  Thus,  if  dilution  is  a 
legitimate  type  of  treatment,  or  a' 
necessary  pretreatment  step  in  a 
legitimate  treatment  system,  such 
dilution  is  permissible. 

EPA  is  proposing  that  in  the  case  of 
debris  that  is  ignitable  or  reactive,  but 
nontoxic  (i.e.,  it  is  not  contaminated 
with  a  prohibited  listed  waste  and  does 
not  exhiljit  EP  toxicity),  any  type  of 
deactivation  would  be  a  permissible 
means  of  removing  the  characteristic 
property.  However,  the  Agency  is 
soliciting  comment  on  treating 
"contaminants  subject  to  treatment"  in 
characteristic  debris,  and  were  EPA  to 
adopt  such  an  approach,  dilution 
prohibitions  would  probably  apply  due 
to  concern  for  adequate  treatment  of 
toxics.  55  FR  22657,  22665-66.  For  toxic 
debris,  including  reactive  cyanide  debris 
that  must  be  treated  for  cyanide, 
dilution  in  lieu  of  the  prescribed  method 
of  treatment  or  to  reach  contained-in 
levels  is  impermissible  since  such 
dilution  would  occur  for  purposes  of 
evading  the  treatment  standards.  See 
5  268.3.  Since  no  wastewater  treatment 
is  involved  (i.e.  debris  is  a  solid,  not  a 
liquid),  the  Agency  need  not  balance 
any  of  the  difficult  issues  relating  to 
relationship  of  the  RCRA  prohibition 
and  Clean  Water  Act  subtitle  D 
treatment  impoundments  receiving 
diluted  non-hazardous,  formerly 
characteristic  wastewaters.  See  55  FR  at 
22656-58.  Centralized  treatment  of 
contaminated  debris  would  be  allowed 
under  the  proposal,  of  course,  so  that 
aggregation  of  debris  amendable  to  the 
same  type  of  treatment  is  permissible 
under  the  proposal. 

6.  Samphng  and  Analysis 

Sampling  and  analysis  of 
contaminated  debris  would  not  required 
to  comply  with  the  proposed  treatment 
standards*  "Nonetheless,  the  Agency  is 
considering  developing  implementation 
assistance  regarding  sampling  and 
analysis  techniques  for  debris  because  it 
will:  (1)  Facilitate  the  actions  at 
Superfund  sites  of  the  on-scene 
coordinators  (OSCs)  and  remedial 
project  managers  (RPMs);  and  (2)  assist 
the  Agency  and  generators  and 
treatment  facility  operators  in 
determining  whether  debris  exhibits  the 
toxicity  characteristic  or  whether  debris 
contaminated  with  a  prohibited  listed 
waste  is  contaminated  with  detectable 
levels  of  appendix  VIII,  part  261, 
constituents. 

The  Agency  considered  requiring 
sampling  and  analysis  of  treated  debris 
to  demonstrate  that  the  treatment 
technologies  effectively  treated  the  toxic 
contaminants.  Sampling  would 


Federal  Register  /  Vol.  57.  No.  6  /  Thursday.  January  9.  1992  /  Proposed  Rules 


potentially  identify  inadequate  or 
fraudulent  debris  treatment,  as  well  as 
other  conditions  where  performance  of 
the  specific  technology  was  insufficient. 
However,  the  Agency  believes  that 
requiring  sampling  and  analysis  of 
treated  debris,  or  establishing 
concentration-based  treatment 
standards,  is  not  workable  given  the 
difficulty  of  sampling  debris. 
Nevertheless,  the  Agency  requests 
comment  on  the  feasibility  of  numerical 
standards  for  those  types  of  debris  that 
can  be  sampled  without  difficulty.  The 
Agency  also  requests  comment  on  which 
types  of  debris  are  amendable  to 
sampling  and  how  such  samples  should 
be  collected.  - 

The  Agency  believes  that  when  the 
specified  treatment  technologies  are 
designed  and  operated  to  meet  the 
performance  standards  prescribed  by 
proposed  appendix  IX  of  the  rule,  the 
debris  will  be  effectively  treated.  As 
discussed  previously,  EPA  specifically 
requests  comment  on  whether  the 
performance  standards  are  adequate  to 
ensure  effective  treatment. 

7.  Procedures  for  Demonstrating 
Equivalency  of  New  Technologies 

A  generator  or  treater  can 
demonstrate  that  an  alternative 
technology  can  achieve  the  equivalent 
level  of  performance  as  that  of  the 
specified  treatment  method  (40  CFR 
268.42  (b)).  This  demonstration  must  be 
speciHc  for  both  debris  category  and 
contaminant  category  and  may  be  based 
on:  (1)  The  demonstration  of  a 
technology  utilizing  a  target  analyte  or 
surrogate  or  indicator  compound  that 
indicates  effective  treatment  of  the 
hazardous  waste  constituents 
contaminating  a  particular  debris  type; 
(2)  the  development  of  new  analytical 
and/or  sampling  methods  for 
quantifying  the  hazardous  constituents; 
or  (3)  ol.her  demonstrations  of 
equivalence  for  alternative  method  of 
treatment  based  on  statistical 
comparisons  of  technologies,  including 
comparisons  of  specific  design  and 
operating  parameters.  As  a  result,  a  new 
treatment  standard  based  on  this 
demonstration,  as  well  as  any  analytical 
and  sampling  methodology  used  in  the 
demonstration,  could  then  be  proposed 
to  be  applicable  to  other  debris 
categories  and  contaminant  categories. 

8.  Applicability  of  Existing  Treatment 
Standards  to  Contaminated  Debris 

EPA  is  specifically  requesting 
comment  on  whether  the  existing  LDR 
standards  for  the  listed  waste(s)  with 
which  a  debris  is  contaminated  and  the 
existing  LDR  standards  for  the  EP 
toxicity  characteristic  should  be  allowed 
as  an  alternative  to  the  debris  treatment 


standards  of  proposed  S  268.45  and 
appendix  IX.  part  268. 

/.  Permits  for  Treatment  Facilities 

EPA  is  concerned  that  adequate 
treatment  capacity  may  not  be  available 
for  contaminated  debris.  The  national 
capacity  variances  for  these  wastes 
have  expired,  or  will  expire  by  May, 
1992.  Consequently,  EPA  intends  to  use 
the  discretion  provided  by  existing 
permitting  standards  to  allow  the 
construction  of  new  treatment  units  at 
both  permitted  facilities  and  facilities 
operating  under  interim  status. 

1.  Capacity  Shortfall 

EPA's  capacity  analysis  is  based  on 
data  received  in  response  to  the  ANPR 
for  wastes  covered  in  this  proposal, 
from  a  series  of  "Roundtable  meetings" 
that  EPA  held  in  May  and  June  of  1991 
with  representatives  of  companies 
involved  in  the  management  and 
disposal  of  contaminated  debris,  and 
from  the  TSDR  and  Generator  Surveys. 
Comments  from  the  Roundtable 
meetings  indicate  that  decommissioning 
of  large  chemical  plants  and  increasing 
remediation  activities  can  significantly 
increase  the  estimated  volume  of 
contaminated  debris. 

Waste  generators  and  TSDFs  report 
that  most  of  the  contaminated  debris 
volumes  are  currently  landfilled  without 
prior  treatment.  Stabilization  or 
incineration  are  the  reported  treatment 
technologies  for  the  small  amounts  of 
contaminated  debris  that  are  currently 
treated  before  landfilling.  In  addition, 
EPA  has  received  information  on 
materials-handling  problems  limiting  the 
amount  of  contaminated  debris  that 
currently  can  be  treated  by  stabilization 
and  incineration.  In  general,  the  size  of 
the  debris  must  be  reduced  (e.g..  by 
shredding,  grinding,  etc.)  before  it  can  be 
treated,  and  heavy  duty  equipment 
reportedly  is  currently  not  available  at 
most  treatment  facilities.  Therefore,  EPA 
believes,  based  on  qualitative 
assessment,  that  very  large  quantities  of 
contaminated  debris  will  require 
treatment  and  that  available  treatment 
capacity  will  be  very  limited  in  the  short 
term.  By  May  8, 1992,  all  the  national 
capacity  variances  will  expire  for  as 
much  as  800,000  tons  of  debris 
contaminated  with  previously  regulated 
wastes  (i.e..  wastes  for  which  LDR 
standards  have  been  promulgated].  This 
is  coincidental  to  the  effective  date  for 
LDR  standards  for  additional  newly 
listed  and  identified  wastes. 

Notwithstanding  this  projected 
capacity  shortfall  in  the  near  term,  EPA 
believes  that  there  is  sufficient 
flexibility  in  its  existing  regulations  for 
facilities  and  generators  to  add 


additional  treatment  capacity  and  new 
waste  treatment  processes  in  a  short 
period  of  time.  However,  EPA  welcomes 
any  additional  capacity  information  that 
conunenters  can  provide  to  aid  the 
Agency's  decisions  in  the  final  rule. 

2.  Permitted  Facilities 

Permitted  treatment,  storage,  and 
disposal  facilities  may  add  new 
treatment  processes  and  additional 
capacity  by  applying  for  a  permit 
modification  under  the  Federal 
regulations  at  S  270.42  (see  53  FR  37912. 
September  28. 1988.  for  a  full 
explanation  of  the  permit  modification 
procedures).  Although  the  regulations  at 
S  270.42  were  promulgated  under  pre- 
HSWA  authority,  EPA  may  use  these 
regulations  in  authorized  States  when  . 
necessary  to  implement  HSWA 
provisions  such  as  the  land  disposal 
restrictions.  See  53  FR  37933. 

The  types  of  modifications  needed  to 
add  new  capacity  or  processes  would 
likely  require  the  submittal  of  a  Class  2 
or  3  modification.  The  Class  2 
modification  process  requires  Agency 
action  on  the  request  within  120  days. 
This  action  would  consist  of  approval  or 
denial,  reclassification  as  a  Class  3 
modification,  or  authorization  to 
conduct  the  activities  for  up  to  180  days 
pending  Agency  action.  Furthermore,  for 
Class  2  modifications,  construction  to 
implement  the  requested  facility  change 
may  commence  60  days  after  submission 
of  the  request.  There  is  no  deadline  for 
Agency  action  for  Class  3  modifications, 
which  apply  to  more  substantial  facility 
changes.  Permitted  facilities  may  also 
apply  for  a  temporary  authorization  to 
initiate  necessary  activities  while  a 
Class  2  or  3  permit  modification  request 
is  undergoing  review,  or  to  undertake  a 
treatment  or  storage  activity  which  will 
be  of  short  duration.  EPA  may  grant  a 
temporary  authorization  for  a  term  of  up 
to  180  days.  Any  request  for  a  temporary 
authorization  must  demonstrate 
compliance  with  the  part  264  standards 
and  also  meet  the  criteria  of  S  270.42(e) 
for  approval.  Interested  public  (i.e., 
those  that  have  previously  expressed 
interest  in  any  permitting  action  for  the 
facility)  will  receive  notice  by  mail  of  a 
facility's  request  for  a  temporary 
authorization,  and  another  mail  notice  if 
EPA  approves  the  request.  The 
temporary  authorization  may  be 
renewed  once  if  the  additional 
procedures  of  §  270.42(e]  are  followed, 
including  the  submission  of  appropriate 
permit  modification  information  and  the 
initiation  of  public  meetings  and  public 
comment  period.  See  53  FR  27919, 
September  28, 1988  for  additional 
discussion  of  temporary  authorizations. 
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Some  of  the  contaminated  debris 
treatment  processes  that  are  proposed 
as  BOAT  under  S  268.45  would  take 
place  in  units  that  EPA  is  proposing  to 
defme  as  containment  buildings.  See 
discussion  above  in  Section  IV.G.  To 
assist  in  the  development  of  treatment 
capacity  by  permitted  facilities  to  meet 
the  requirements  of  this  proposed  rule, 
the  Agency  is  proposing  a  change  to  the 
criteria  that  must  be  met  to  g^ant  a 
temporary  authorization.  The  existing 
regulation  at  §  270.42(e)(3)(ii)[B)  allows 
approval  of  the  request  if  the  activity  is 
necessary  to  treat  or  store  restricted 
wastes  in  tanks  or  containers  in 
accordance  with  part  268.  Today's    - 
proposal  would  amend  these  criteria  to 
include  the  treatment  or  storage  of 
contaminated  debris  in  containment 
buildings  meeting  the  requirements  in 
proposed  subpart  DD,  parts  264  and  265. 

3.  Interim  Status  Facilities 

Treatment,  storage,  and  disposal 
facilities  managing  hazardous  waste 
under  interim  status  may  add  new 
treatment  processes  or  additional 
treatment  or  storage  capacity  by  using 
the  existing  procedures  for  changes 
during  interim  status  in  S  270.72.  Under 
these  procedures,  a  facility  must  submit 
to  EPA  a  revised  Part  A  permit 
application  and  justification  explaining 
the  need  for  the  change.  The  change 
must  then  be  approved  by  EPA. 

In  order  for  the  change  to  be  approved 
by  EPA,  it  must  meet  one  of  several 
criteria,  such  as  being  necessary  to 
comply  with  a  Federal,  State,  or  local 
requirement.  However,  changes  may  not 
be  made  if  thfey  amount  to 
reconstruction  of  the  facility.  This 
occurs  when  the  capital  investment  for 
the  changes  to  the  facility  exceed  50 
percent  of  the  capital  cost  of  a 
comparable  entirely  new  faciUty. 

Section  270.72(b){6)  lifts  the 
reconstruction  Umit  for  changes  to  treat 
or  store  in  tanks  and  containers 
hazardous  waste  subject  to  land 
disposal  restrictions  imposed  by  part 
268,  provided  that  such  changes  are 
made  solely  for  the  purpose  of 
complying  with  part  268.  EPA  believes 
that  this  exemption  should  also  apply  to 
treatment  or  storage  of  contaminated 
debris  in  containment  buildings  for  the 
reasons  stated  above.  Accordingly, 
today's  rule  proposes  to  amend 
§  270.72(b)(6)  to  make  treatment  or 
storage  in  containment  buildings  as 
regulated  under  proposed  subpart  DD, 
parts  264  and  265,  exempt  from  the 
reconstruction  limit. 


4.  Documentation  of  Comphance  with 
Proposed  Appendix  IX,  Part  268 

Proposed  appendix  IX,  part  268,  would 
establish  performance  or  design  and 
operating  requirements  for  the  treatment 
technology  specified  by  proposed  Table 
1,  S  268.45,  for  each  combination  debris/ 
containment  category.  Although 
contaminated  debris  treatment  facilities 
are  subject  to  the  appropriate  part  264  or 
265  facility  standards,  we  did  not  codify 
the  proposed  Appendix  IX  treatment 
technology  requirements  under  part  264 
or  265  because  the  treatment  technology 
requirements  would  apply  to  any 
(nonprohibited)  waste  treatment  unit 
treating  contaminated  debris,  including, 
subpart )  tank  systems,  subpart  I 
containers,  subpart  O  incinerators, 
subpart  X  miscellaneous  units,  and 
proposed  subpart  DD  containment 
buildings.'^  Rather  than  amending  each 
of  those  subparts  to  include  the 
Appendix  IX  requirements  or  to 
reference  Appendix  IX,  today's 
proposed  rule  would  simply  require  (in 
proposed  9  268.45)  owners  and 
operators  of  contaminated  debris 
treatment  facilities  to  comply  with  the 
requirements  and  to  document 
compliance  in  the  operating  record 
required  under  subpart  E,  parts  264  and 
265. 

In  addition,  we  expect  that  permit 
writers  will  use  the  omnibus  permit 
authority  of  S  270.32(b)(2)  to  add 
conditions  to  the  RCRA  operating  permit 
issued  under  subpart  B,  part  270,  to 
ensure  that  contaminated  debris 
treatment  facilities  comply  with  the 
appendix  DC  requirements.  EPA  believes 
that  compliance  with  the  appendix  IX 
requirements  are  necessary  to  protect 
human  health  and  the  environment  from 
treated  debris  given  that  it  would  be 
conditionally  excluded  from  Subtitle  C 
regulation.  EPA  specifically  requests 
comment  on  whether  the  use  of  omnibus 
permit  authority  would  be  an  effective 
approach  to  ensure  compliance  with  the 
appendix  IX  requirements,  or  whether 
EPA  should  amend  the  facility 
standards  under  paris  264,  265,  266  (for 
boilers  and  industrial  furnaces),  and  268 
(for  containment  buildings,  as  proposed 
today)  to  require  contaminated  debris 
treatment  facilities  to  comply  with  the 
appendix  IX  requirements. 

5.  On-Site  Treatment  in  Containers  and 
Tanks 

EPA  notes  that  generators  who  store 
or  treat  contaminated  debris  on-site  in 
tanks  or  containers  for  a  period  not 
exceeding  90  days  are  not  subject  to 


"  And  lubpart  H.  part  266  boiler*  and  industrial 
furnaces. 


permit  requirements.  See  existing 
5  262.34.  However,  the  tank  or  container 
must  be  designed  and  operated  in 
compliance  with  the  requirements  of 
subparts  I  or  J  of  part  265  to  ensure 
protection  of  human  health  and  the 
environment.  (Further,  today's  rule 
would  require  that  treatment  of 
contaminated  debris  in  tanks  or 
containers  (or  any  other  treatment  unit) 
meet  the  requirements  of  proposed 
§  268.45(a)  and  appendix  IX,  part  268,  to 
ensure  effective  treatment.  See  proposed 
§  268.45(c)).  In  section  IV.G.3  of  today's 
notice,  EPA  proposes  to  extend  the  90- 
day  generator  exemption  in  S  262.34  to 
containment  buildings,  a  new  waste 
management  unit  proposed  today. 

/.  Comments  on  the  May  30.  1991 
ANPRM 

Sixty-six  commenters  responded  to 
the  May  30. 1991  ANPR.  Of  these  66,  40 
commenters  provided  over  250 
comments  on  the  potential  BOAT  for 
contaminated  debris  section  in  the 
ANPR.  Almost  half  of  the  comments 
received  focus  on  the  treatment 
standards  and  their  applicability  to 
debris.  Many  of  the  commenters 
suggested  a  different  approach  to  the 
establishment  of  treatment  standards, 
while  others  agreed  with  EPA's 
approach  or  requested  clarifications  of 
statements  that  were  made  in  the 
ANPRM. 

Of  the  remainder  of  the  comments.  15 
addressed  the  Agency's  contained-in 
policy.  Almost  all  of  these  15  comments 
supported  the  establishment  of  a  level  at 
which  debris  would  no  longer  "contain" 
hazardous  waste.  One  commenter 
suggested  that  health-based  standards 
be  estabhshed  for  these  levels  and  that 
the  contained-in  policy  be  codified  with 
these  levels.  In  other  issues,  36 
comments  were  received  concerning 
how  to  establish  a  waste  code  for 
contaminated  debris.  Of  these.  16 
supported  a  new  waste  code  for  debris 
and  5  supported  the  retention  of  existing 
waste  codes.  Three  comments  suggested 
a  new  waste  code  for  debris,  but  only  if 
the  source  of  contamination  was 
unknown. 

Nine  comments  were  received  on  the 
issue  of  how  to  manage  refractory  brick. 
Most  of  these  comments  addressed 
refractory  brick  content  and  recycling. 
About  half  noted  that  refractory  bricks 
are  recycled  into  cement.  The  other 
comments  noted  that  the  chromium 
content  is  much  lower  than  40  percent 
and  suggested  that  the  bricks  may  not 
even  be  considered  hazardous. 

Other  issues  raised  by  commenters 
addressed  inherent  content,  permitting, 
representative  sampling,  and  capacity 
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concerns  over  disposal  of  debris.  Most 
of  the  comments  oft  inherent  content 
supported  macroencapsulation  or  some 
other  type  of  treatment  for  inherently 
hazardous  debris.  For  permitting, 
commenters  were  concerned  that  the 
Agency  not  include  decontamination  as 
an  activity  requiring  a  RCRA  permit. 
One  commenter  suggested  a  "permit  by 
rule"'  provision  for  decontamination  or 
debris  washing  Several  commenters 
requested  additional  guidance  on 
representative  samphng  of  debris,  and 
one  commenter  urged  the  Agency  to 
expedite  de  minimis  rulemaking  in  order 
to  relieve  capacity  concerns  over 
disposal  of  debris. 

VI.  Capacity  Oeterminationsi 

This  section  presents  the  data 
sources,  methodology,  and  results  of 
EPA  s  capacity  analysis  for  todays 
newiy  listed  wastes.  Specifically, 
Section  V!  summarizes  the  results  of  the 
capacity  analysis  for  petroleum  refining 
wastes  and  other  organic  wastes; 
wastes  mixed  with  radioactive 
contaminants;  and  debris  contaminated 
wiJh  the  newly  listed  wastes. 

The  capacity  analysis  for  the  newiy 
listed  wastes  for  which  the  Agency  is 
today  proposing  treatment  standards 
relied  on  information  obtained  from 
several  sources.  Primary  data  sources 
include  the  National  Survey  of 
Hazardous  Waste  Treatment.  Storage, 
Disposal,  and  Recycling  Facilities  (the 
TSDR  Siir\ey),  the  National  Survey  of 
Hazardous  Waste  Generators  (the 
Generator  Survey),  data  received  in 
response  to  the  ANPRM  for  the  Newly 
Identified  and  Listed  Wastes  (56  FR 
24444),  data  received  in  voluntary  data 
submissions,  and  information  requests 
authorized  under  section  3007  of  RCRA. 

EPA  conducted  the  TSDR  Survey 
during  1987  and  1988  to  obtain 
comprehefisive  data  on  the  nation's 
capacity  for  managing  hazardous  waste 
and  on  the  volumes  of  hazardous  waste 
being  land  disposed.  For  the  capacity 
analysis,  EPA  used  the  TSDR  Survey 
informatiijn  on  the  volumes  of  waste 
streams  mar.aged  in  land-disposal  units 
and  req-jiring  alternative  treatment/ 
recovery  due  to  the  land  disposal 
restrictions  and  on  available  capacity  of 
hazardous  waste  management 
technologies. 

EPA  conducted  the  Generator  Survey 
in  1987.  ITiis  survey  requested 
information  on  waste  volumes  and 
waste  characteristics  of  hazardous 
waste  generated,  and  provided  capacity 
information  for  facilities  not  included  in 
the  TSDR  Sur\'ey. 

In  general,  EPA's  capacity  analysis 
methodologies  focus  on  the  amount  of 
waste  currently  land  disposed  that  wiil 


require  alternative  treatment.  Wastes 
that  are  not  land  disposed  (e.g., 
discharges  under  NPDES  or  to  a  POTW) 
are  not  included  in  the  required  capacity 
estimates.  Also,  land-disposed  wastes 
that  do  not  require  alternative  treatment 
(e.g.,  those  that  are  currently  treated 
using  an  appropriate  technology)  are 
excluded  form  the  required  capacity 
estimates.  Land-disposed  wastes 
requiring  alternative  treatment  or 
recovery  capacity  that  is  available  on 
site  or  within  the  same  company  are 
also  omitted  from  required  commercial 
capacity  estimates.  Therefore  estimates 
for  available  capacity  at  commercial 
hazardous  waste  management  facilities 
are  based  on  the  net  available 
commercial  capacity  for  the  newly  listed 
wastes. 

A.  Capacity  Analysis  Results  Summary 

Table  VI.A.l  lists  each  waste  code  for 
which  EPA  is  proposing  LDR  standards 
today.  For  each  code,  this  table 
indicates  whether  EPA  is  proposing  to 
grant  a  two-year  national  capacity 
variance  for  surface-disposed  or 
deepwel!  disposed  wastes.  As  seen  by 
this  table,  the  Agency  is  proposing  to 
grant  national  capacity  variances  only 
for  storage  and  treatment  of  petroleum 
wastes  in  surface  impoundments,  debris 
contaminated  with  newly  listed  wastes, 
and  mixed  radioactive  wastes. 

Table  VI. A.  1.— Summary  of  Proposed 
Capacity  Variance  Decisions  for 
Newly  Listed  Wastes 


Waste  code 

Variance  (or 
surtace- 
disposed 
wastes? 

Variance  for 
deepweil- 
disposed 
wastes? 

F037-S.I    

Yes 

No. 

F038-S.I 

Yes 

No. 

F037 

No 

Na 

F038 

No 

Na 

K107 

No 

No. 

K108 

No 

Na 

K109 

No 

No.^ 

K110 

No 

No. 

K1 1 1 

No 

No. 

K112 

No 

Na 

K117 

No 

Na 

K118 

No 

No. 

K123 

No 

No 

No. 

K124 

Na 

K125 

No 

No. 

K126     

No-. 

No 

K131 „ 

No 

Na 

K132 

No 

Na 

K136       

No 

No 

No. 

U328 

Na 

U353 

No 

No. 

U359 

No 

No. 

Mixed  Pad.  Waste 

Yes 

No. 

Contam.  Debris 

Yes.„ 

No. 

B.  Petroleum  Refining  Wastes  and 
Other  Organic  Wastes 

This  section  presents  the  capacity 
analysis  for  today's  newly  listed 
petroleum  refining  wastes  and  other 
organic  wastes. 

1.  Comparison  of  Required  and 
Available  Capacity  for  Newly  Listed 
Petroleum  Refining  Wastes  (F037  and 
F038)  and  Other  Organic  Wastes 

Table  VI.B.l  summarizes  available 
capacity  for  each  alternative  treatment 
or  recovery  technology  required  for 
petroleum  refining  wastes  (F037  and 
F038)  and  newly  listed  organic  wastes. 
This  table  also  summarizes  the  required 
capacity  for  each  technology.  The 
analysis  of  commercial  capacity  for 
newly  listed  wastes  is  based  primarily 
on  data  from  the  TSDR  Survey  capacity 
data  set,  data  received  in  response  to 
previous  LDR  notices  and  regulations, 
and  data  received  in  voluntary  data 
submissions.  Analysis  of  data  indicates 
that  commercial  capacity  is  currently 
available  for  wastewater  treatment, 
stabilization  and  combustion  of  liquids. 
However,  commercial  capacity  for 
combustion  of  sludges  and  solids  is 
currently  expanding,  and  the  expected 
availability  of  capacity  for  the  newly 
hsted  wastes  is  dependent  on  p'.anned 
capacity  being  fully  operational  by  May 
1992. 

Commercial  capacity  for  combustion 
of  sludges  and  solids  is  available  at  both 
incinerators  and  at  industrial  furnaces 
(primarily  cement  kilns  that  have  used 
hazardous  waste  as  fuel).  Due  to  the 
expected  increase  in  demand  for 
combustion  of  sludges  and  solids 
(because  many  wastes  have  BOAT 
standards  based  on  incineration),  and 
also  because  of  the  new  regulations  for 
burning  of  hazardous  wastes  in  boilers 
and  industrial  furnaces,  many 
commercial  cement  kiln  facilities  are 
currently  changing  their  operating 
practices  to  comply  with  new  regulatory 
requirements  and  to  significantly 
expand  their  capacity.  Current  analyses 
of  these  planned  changes  indicate  a 
major  increase  in  capacity  will  occur 
prior  to  May  1992,  and  that  consequently 
there  is  no  need  for  a  national  capacity 
variance.  However,  the  Agency  does 
recognize  that  planned  activities  are  not 
always  completed  as  scheduled.  Thus, 
the  Agency  plans  to  continue  to  monitor 
the  on-going  changes  in  commercial 
combustion  capacity,  and  will  modify 
the  capacity  estimates  as  new  data 
indicates.  The  Agency  requests  public 
comment  on  the  current  and  planned 
conunercial  capacity  for  combustion  of 
sludges  and  solids,  and  is  especially 
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interested  in  receiving  data  on  the  status 
of  planned  changes  to  that  capacity. 

Table  VLB.  1.— Comparison  of  Re- 
quired AND  Available  Capacity  for 
Newly  Listed  Petroleum  Refining 
AND  Other  Organic  Wastes 


Technology 

Available 

capacity 

(thousand 

tons/year) 

Reouirad 

capacity 

(thousand 

tons/year) 

Bioiogical  TreattnenL 

1S8 

<1 

813 

<1 

Combustion  of  Liquids... 
Combustion  of 

Sludges  and  .SoHrtft 
Stabilization 

696 

301 

1.204 

<1 
76 

16 

2.  Required  Capacity  for  Petroleum 
Refining  Wastes  (F037  and  F038) 

EPA  is  proposing  treatment  standards 
for  F037  and  F038  nonwastewaters  that 
are  based  on  a  transfer  of  the 
performance  of  the  technologies 
previously  established  for  K048-K052 
nonwastewaters  (55  FR  22520). 
Nonwastewater  treatment  standards  for 
F037  and  F038  wastes  are  based  on 
solvent  extraction  or  thermal 
desorption,  and  incineration  for  org£mic 
constituents,  and  stabilization  for 
metals.  EPA  is  proposing  to  transfer 
multi-source  leachate  (F039]  wastewater 
performance  to  F037  and  F038.  Hiat  is, 
for  F037  and  F038  wastewaters,  the 
proposed  standards  are  based  on 
biological  treatment  for  organics  and 
chemical  precipitation  for  metals. 

The  capacity  analysis  for  the  F037  and 
F038  petroleum  reHning  wastes  was 
conducted  using  information  collected 
from  a  number  of  data  sources.  The 
primary  data  sources  include  data 
submitted  voluntarily  from  refineries, 
the  F037  and  F038  Regulatory  Impact 
Analysis  (RIA),  from  the  listing  of  the 
F037  and  F038  wastes,  the  Petroleum 
Refinery  Data  Base  (PRDB),  the  TSDR 
Survey,  and  the  Generator  Survey. 

The  RIA  was  prepared  by  EPA  in  1990 
in  support  of  the  Usting  rule  for  F037  and 
Ft)38  wastes  (55  HI  46354).  The  RIA 
includes  in  industry  overview  and 
profile  of  facilities  affected  by  the 
listings,  an  analysis  of  baseline  waste 
management  practices,  and  regulatory 
compliance  scenarios.  The  PRDB  is 
based  on  a  mail  survey  conducted  by 
EPA  in  1983  and  has  been  updated  to 
contain  1985  refining  information.  The 
TSDR  Survey  and  Generator  Survey 
were  discussed  previously  (in  the 
introduction  to  section  VI]. 

Supplemental  data  sources  include 
two  reports  prepared  by  Midwest 
Research  Institute  (MRI),  which  support 
the  F037  and  F038  listing  and  the 


Toxicity  Characteristic  (TC)  rule,  and 
which  summarize  sampling  and  analysis 
data  collected  by  EPA  for  16  petroleum 
refining  facilities;  no-migration  petitions 
submitted  by  petroleum  refineries  for 
land  treatment  units;  and  the  California 
Hazardous  Petroleum  Waste  Data  Base, 
which  contains  information  on  wastes 
that  fit  the  F037  and  F038  definition. 

Using  the  available  data  and  the 
Agency's  best  engineering  judgment, 
EPA  developed  estimates  of  F037  and 
F038  waste  volumes  based  on  current 
management  practices  as  well  as 
options  for  alternative  management  due 
to  the  LDR  requirements.  The  Agency 
also  developed  estimates  of  available 
on-site  treatment/recovery  capacity  and 
evaluated  information  submitted  by 
refineries  and  treatment  technology 
vendors  on  the  viability  of  constructing 
on-site  treatment/recovery  capacity  and 
the  time  that  would  be  required  to  make 
such  additions. 

EPA  estimates  that  approximately 
74,000  tons  per  year  of  dewatered  F037 
and  F038  wastes  inonwastewaters)  from 
routine  waste  treatment  will  require 
alternative  treatment.  The  Agency  also 
considered  the  accumulated  sludge 
quantities  in  surface  impoundments,  but 
believes  that  this  waste  will  either  be 
disposed  of  prior  to  the  LDR  effective 
date  or  will  be  managed  by  on-site 
closure  of  surface  impoundments. 
Although  there  apparently  is  treatment 
capacity  sufficient  to  accommodate 
these  wastes,  there  is  a  complexity 
factor  due  to  the  fact  that  many  of  these 
wastes  are  generated  in  unretrofitted 
impoundments  (i.e.,  impoundments  not 
satisfying  the  minimum  technology 
requirements  specified  in  sections 
3004(o)  and  3005(j)(ll)).  These  wastes 
would  thus  be  land  disposed  in  a 
prohibited  manner  before  they  are 
treated.  These  impoundments  can  of 
course  be  retrofitted  or  replaced  with 
tank  systems,  but  not  by  the  effective 
date  of  this  rule,  or  for  some  time 
thereafter.  See  RCRA  section  3005(j)(6), 
allowing  four  years  to  retrofit  or  close 
impoundments  receiving  newiy 
identified  or  listed  wastes  (and  no  other 
hazardous  wastes).  Because  alternative 
treatment  or  storage  capacity  that  could 
accommodate  these  wastes  before  they 
are  land  disposed  is  not  available,  EPA 
is  proposing  a  national  capacity 
variance  for  F037  and  F038  wastes 
generated  in  surface  impoundments. 

The  lack  of  alternative  storage/ 
treatment  capacity  raises  two  significant 
legal  issues.  The  Hrst  is  that  during  the 
period  of  a  national  capacity  variance, 
restricted  wastes  disposed  in  surface 
impoundments  can  only  do  so  in 
impoundments  meeting  the  minimum 


technology  requirements  of  section 
3005(j).  See  S  268.5(h).  RCRA  section 
3004(h)(4)  and  Mobil  Oil  v.  EPA.  871  F. 
2d  149  (D.C.  Cir.  1989).  On  the  other 
hand,  section  3(X)5(j)(6)  states  that 
impoundments  receiving  newly 
identified  or  listed  hazardous  wastes 
have  up  to  four  years  from  the  date  of 
promulgation  of  the  rule  making  the 
waste  hazardous  to  retrofit  or  close  the 
impoundment.  As  will  be  described 
more  fully  in  another  Federal  Register 
notice,  EPA  believes  tentatively  that 
these  provisions  are  in  irreconcilable 
conflict,  and  accordingly  that  EPA  has 
significant  discretion  in  determining 
how  best  to  interpret  them.  The  Agency 
further  intends  to  propose  that  in  the 
case  of  wastes  subject  to  a  national 
capacity  variance,  that  impoundments 
managing  such  wastes  (and  no  other 
wastes  subject  to  an  earlier  prohibition) 
that  the  impoundments  still  have  four 
years  to  retrofit  or  close. 

EPA  is  using  that  same  resolution 
here.  However,  this  is  not  the  only  issue 
to  reconcile  in  the  present  proceeding. 
This  is  because  there  is  available 
treatment  capacity  for  these  petroleum 
refining  wastes.  In  such  cases,  the  strong 
statutory  policy  is  to  treat  hazardous 
wastes  rather  than  allow  them  to  be 
land  disposed.  See  RCRA  sections 
1002(7)  and  1003  (4).  (5).  and  (6). 
Although  land  disposal  in 
impoundments  remains  necessary 
during  the  four  year  period  allocated  by 
statute  for  retrofitting,  the  Agency  does 
not  see  why  the  wastes  have  to  stay  in 
the  impoundments  untreated  for  that 
period.  They  can  be  removed  and  sent 
for  the  mandated  treatment.  In  this 
regard,  section  3005(j)(ll]  requires  that 
hazardous  wastes  in  retrofitted 
impoundments  be  removed  annually  for 
treatment.  The  required  annual  sludge 
removal  practice  would  be  compatible 
with  continuous  use  of  the  surface 
impoundment  and  would  not  require 
that  they  be  taken  out  of  service  to 
conduct  sludge  removal.  The  Agency  is 
of  the  initial  view  that  the  same  result 
should  apply  to  the  unretrofitted 
impoundments  holding  restricted  wastes 
for  which  treatment  capacity  exists.  The 
Agency's  initial  view  is  that  this  is  a 
reasonable  resolution  of  the  conflict 
between  sections  3004(h)  and  3005(6)  in 
that  it  gives  maximum  effect  to  both  the 
policy  to  use  treatment  where  treatment 
is  available,  but  not  eliminating  the  four 
year  retrofit  period  for  impoundments 
receiving  exclusively  newly  identified 
and  listed  wastes.  EPA  requests 
comment  on  this  issue. 

EPA  is  also  considering  a  similar 
resolution  with  respect  to  closing  those 
impoundments  that  choose  to  close 
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rather  than  to  retroflt  at  the  end  of  the 
four-year  period.  The  Agency  is 
considering  prohibiting  impoundments 
from  leaving  prohibited  wastes  in  place 
when  they  close  if  capacity  is  available 
to  treat  the  wastes.  Thus,  if  there  is 
treatment  available,  the  impoundments 
must  be  clean  closed.  In  this  way,  not 
only  is  the  statutory  goal  of  treatment 
accommodated,  but  hazardous  wastes 
are  not  left  in  the  least  secure  type  of 
land  disposal  unit  for  an  indeHnite 
period,  raising  the  very  environmental 
concerns  that  the  land  disposal 
prohibitions  were  enacted  to  prevent 
(RCRA  sections  3004(d)(1)  (A)-{C)  and 
1002(7)).  Consequently,  EPA  may  limit 
the  options  available  for  impoundments 
managing  wastes  for  which  there  is 
available  treatment  to  retrofitting  or 
clean  closure.  Owners  and  operators 
would,  however,  have  up  to  four  years 
from  the  date  of  promulgation  of  the  rule 
listing  or  identify  ing  the  waste  to  make 
these  changes.  The  Agency  requests 
comment  on  this  issue;  in  responding  to 
this  issue,  the  Agency  specifically 
requests  comment  on  how  much 
additional  F037  and  F038  would  become 
subject  to  LDRs  if  such  impoundments 
were  requested  to  clean  close. 

Thus,  the  estimate  of  the  total  F037 
and  F038  waste  generation  requiring 
alternative  treatment  is  74,000  tons  per 
year  (nonwastewaters).  There  are  no 
data  indicating  that  any  land-disposed 
wastewaters  will  require  alternative 
treatment,  and  therefore  this  volume  is 
assumc?d  to  be  zero. 

Based  on  the  estimate  that  74.000  tons 
per  year  of  dewatered  FQ37  and  F038 
wastes  will  require  alternative 
treatment,  EPA  believes  that  there  is 
adequate  capacity  for  the  treatment  of 
all  land  disposed  F037  and  F038  wastes, 
except  those  wastes  that  are  generated 
in  surface  impoundments;  therefore, 
EPA  is  proposing  to  grant  a  national 
capacity  variance  only  for  F037  and 
F038  wastes  that  are  generated  in 
surface  impoundments.  EPA  is  not 
proposing  a  variance  for  other 
nonwastewaters  or  for  wastewaters. 

3.  Req".;red  Capacity  for  Other  Newly 
Listed  Organic  Wastes 

This  section  presents  EPA's  analysis 
of  required  capacity  for  otl>er  newly 
listed  organic  wastes  including  organic 
U  waste.  UUMH  wastes,  toluene 
diisocyanate  (TDI)  wastes,  eUiylene 
dibromide  (EOB)  wastes, 
ethylcnebisdithiocarbamic  (EBDC) 
wastes,  and  methyl  bromide  wastes. 

(a)  Organic  U  Wastes  (U32a,  U353, 
and  U359). 

U328— Ortho-toluidine 
U353— Para-toluidine 
U359— 2-Ethoxyethanol 
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For  U328.  U353  wastes,  EPA  is 
proposing  to  establish  incineration  or 
thermal  destniction  as  methods  of 
treatment  for  the  nonwastewater  forms 
of  these  waters,  and  chemical  oxidation 
followed  by  either  biological  treatment 
or  carbon  adsorption  as  methods  of 
treatment  for  the  wastewater  forms  of 
these  wastes.  For  U359,  EPA  is 
proposing  to  establish  concentration 
standards  based  on  incineration  for  the 
nonwastewaters  and  incineration  or 
chemical  oxidation  followed  by  carbon 
adsorption  or  biodegradation  for  the 
wastewaters. 

Generation  and  management 
information  of  the  organic  U  wastes  was 
collected  by  EPA  during  1990  and  early 
1991  imder  the  authority  of  section  3007 
in  RCRA.  This  capacity  analysis 
incorporates  data  from  that  section  3007 
information  request. 

The  Agency  estimates  that  less  than 
100  tons  of  U32a  U353,  and  U359  wastes 
are  being  land  disposed  and  require 
further  treatment.  Most  of  the  U359 
waste  generated  in  1989  was  incinerated 
on-site,  and  the  remainder  (less  than  one 
percent)  was  incinerated  off- site.  In 
addition,  unspecified  and  variable 
volumes  of  untreated  wastewater 
contaminated  with  U359  are  reportedly 
generated  on  occasion  at  one 
generator's  facility,  however  this 
wastewater  undergoes  biological 
treatment  on  site.  Because  these  wastes 
are  rejected  products,  and  the  product 
has  a  market  value,  the  Agency  believes 
these  wastes  would  be  generated  in 
small  volumes. 

Based  on  the  available  data  (see 
Table  VI.B.l),  EPA  believes  that 
sufficient  capacity  exists  for  treatment 
of  the  U328.  U353,  and  U359  wastes; 
therefore.  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  U328, 
U353,  and  U359  wastewaters  or 
nonwastewaters. 

(b)  UDMH  Wastes  (K107.  K108,  K109. 
KllO). 

Kl07 — Column  bottoms  from  product 
separation  from  the  production  of  1 ,1- 
dimethylhydrazine  (UDMH)  from 
carboxylic  acid  hydrazides. 

K108 — Condensed  column  ovei  heads  from 
product  separation  and  condensed 
reactor  vent  gases  from  the  production  of 
UDMH  for  carboxylic  acid  hydrazines. 

K109 — Spent  filter  canridges  from  product 
purification  from  the  production  of 
UDMH  for  carboxylic  acid  hydrazines. 

KllO — Condensed  column  overheads  from 
intermediate  separation  from  product 
purification  from  the  production  of 
UDMH  for  carboxylic  acid  hydrazines. 

For  UDMH  wastes,  EPA  is  proposing 
to  establish  incineration  as  the  method 
of  treatment  for  the  nonwastewaters, 
and  incineration  or  chemical  oxidation 


followed  by  carbon  adsorption  as. 
methods  of  treatment  for  the 
wastewaters. 

EPA  listed  four  UDMH  waste  (K107, 
K108,  K109,  KllO)  that  are  generated 
from  the  production  of  UDMH 
(unsymmetrical  dimethylhydrazine.  or 
1,1-dimethylhydrazine)  from  carboxylic 
acid  hydrazides.  Also,  some  of  these 
wastes  are  ignitable  or  corrosive  and  as 
such  are  currently  subject  to  LDR 
standards. 

Generation  and  management 
information  concerning  the  UDMH 
wastes  was  collected  by  EPA  during 
1990  and  early  1991  under  the  authority 
of  section  3007  in  RCRA.  This  capacity 
analysis  incorporates  data  from  that 
section  3007  information  request. 

The  response  to  the  section  3007 
request  noted  that  the  only 
manufacturer  who  used  the  proprietary 
process  generating  UDMH  wastes  has 
ceased  UDMH  production.  Therefore, 
the  Agency  assumes  that  no  UDMH  will 
require  treatment  prior  to  land  disposal. 

Based  on  available  data,  EPA  believes 
that  sufficient  capacity  exists  for 
treatment  of  the  UDMH  wastes: 
therefore,  EPA  is  not  proposing  to  grant, 
a  national  capacity  variance  for  K107, 
K108,  K109,  and  KllO  wastewaters  and 
nonwastewaters. 

(c)  Toluene  Diisocyanate  Wastes 
(K111-K112). 

Kill — Product  washwaters  from  the 

production  of  dinilrololuene  via  nitration 
of  toluene. 

K112 — Reaction  by-product  water  from  the 
drying  column  in  the  production  of 
toluenediamine  via  hydrogenation  of 
dinitrotoluene. 

For  toluene  diisocyanate  (TDI) 
wastes,  EPA  is  proposing  to  establish 
incineration  as  the  method  of  treatment 
for  nonwastewaters,  and  incineration  or 
chemical  oxidation  followed  by  carbon 
adsorption  as  methods  of  treatment  for 
wastewaters. 

Generation  and  management 
information  concerning  the  TDI  wastes 
was  collected  by  EPA  during  1990  and 
early  1991  under  the  authority  of  section 
3007  in  RCRA.  This  capacity  analysis 
incorporates  data  from  that  section  3007 
information  request.  In  addition,  the 
Agency  has  contacted  other  facilities  in 
order  to  obtain  further  information 
concerning  Kill  and  K112  waste 
generation,  management  practices,  and 
residuals. 

The  Agency  has  identified  less  than 
100  tons  of  Kill  and  K112 
nonwastewaters  and  no  Kill  or  K112 
wastewaters  requiring  alternative 
treatment.  The  majority  of  the  Kill  and 
K112  wastes  generated  are  currently 
treated  using  a  variety  of  alternative 
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treatment  or  recovery  methods  and 
discharged  through  NPDES.  The  data 
indicate  that  the  residuals  from 
treatment  of  Kill  and  K112  were  further 
treated  before  being  land  disposed. 

Based  on  available  data  (see  Table 
VI.B.l),  EPA  believes  that  suRicient 
capacity  exists  for  treatment  of  the  TDI 
wastes;  therefore,  EPA  is  not  proposing 
to  grant  a  national  capacity  variance  for 
Kill  and  K112  wastewaters  or 
nonwastewaters. 

(d)  Ethylene  Dibromide  (EOB)  Wastes 
(K117-K118.  K136). 

K117 — ^Wastewaters  from  the  reactor  vent 
gas  scrubber  in  the  production  of 
ethylene  dibromide  (EDB)  via  the 
bromination  of  ethene. 

K118 — Spent  absorbent  sohds  from  the 
puhflcation  of  EOB  produced  by 
bromination  of  ethene. 

K136 — Still  bottoms  from  the  purification  of 
EDB. 

For  K117.  K118,  and  K136  wastes,  EPA 
is  proposing  to  establish  concentration- 
based  standards  based  on  a  transfer  of 
data  used  to  calculate  the  U029 
(bromomethane),  U030  (4-bromophenyl 
phenyl  ether).  U066  (l,2-dibromo-3- 
chloropropane),  U067  (ethylene 
dibromide,  EDB),  U068 
(dibromomethane)  and  U225 
(bromofomi)  Third  Third  Rule  standards 
for  nonwastewaters  and  wastewaters. 

Generation  and  management  ^ 
information  concerning  EDB  wastes  was 
collected  by  EPA  during  1990  and  early 
1991  under  the  authority  of  section  3007 
in  RCRA.  This  capacity  analysis 
incorporates  data  from  that  section  3007 
information  request.  In  addition,  the 
Agency  reviewed  information  provided 
in  response  to  the  ANPR  (56  FR  24444). 

Based  on  the  available  information, 
EPA  has  identiHed  1,650  tons  of 
nonwastewater  residuals  from  treatment 
of  KllB  that  is  currently  land  disposed 
and  will  require  alternative  treatment. 
K118  wastewater  streams  currently 
undergo  treatment  before  disposal,  and 
EPA  has  identified  no  K117  or  K136 
waste  generation. 

Based  on  available  data  and  using 
incineration  as  the  treatment  technology 
(see  Table  VI.B.l),  the  Agency  believes 
that  sufficient  capacity  exists  for 
treatment  of  the  EDB  wastes,  and, 
therefore,  the  Agency  is  not  proposing  to 
grant  a  national  capacity  variance  for 
K117,  K118,  and  Kl3e  wastewaters  or 
nonwastewaters. 

(e)  Ethylenebisdithiocarbamic  (EBDC) 
Wastes  (K123,  K124,  K125,  and  K126). 

K123 — Process  wastewater  (including 
supemates,  filtrates,  and  washwaters] 
from  the  production  of 
ethylenebisdithiocarbamic  acid  (EBDC) 
and  its  salts. 


K124 — Reactor  vent  scrubber  water  from  the 
production  of  EBDC  and  its  salts. 

K125 — Purification  solids  (including  filtration, 
evaporation,  and  centrifugation  solids] 
from  the  production  of  EBDC  and  its 
salts. 

K1Z6— Baghouse  dust  and  floor  sweepings  in 
milling  and  packaging  operations  from 
the  production  or  formulation  of  EBDC 
and  its  salts. 

For  EBDC  wastes,  EPA  is  proposing  to 
establish  incineration  or  thermal 
destruction  as  the  method  of  treatment 
for  nonwastewaters,  and  incineration, 
thermal  destruction,  or  chemical 
oxidation  followed  by  activated  carbon 
as  methods  of  treatment  for 
wastewaters. 

Generation  and  management 
information  concerning  the  EBDC 
wastes  was  collected  by  EPA  during 
1990  and  early  1991  under  the  authority 
of  section  3007  in  RCRA.  This  capacity 
analysis  incorporates  data  from  that 
section  3007  information  request. 

The  Agency  has  identified  less  than 
100  tons  of  K125  nonwastewaters  which 
are  currently  land  disposed  and  will 
require  alternative  treatment;  no 
volumes  of  K123,  K124,  or  K126  wastes 
are  currently  being  land  disposed,  and 
there  is  no  generation  of  K125 
wastewaters,  K124  wastes,  or  K126 
wastes. 

Based  on  available  data,  EPA 
believes,  sufficient  capacity  exists  for 
treatment  of  the  EBDC  wastes; 
therefore,  EPA  is  not  proposing  to  grant 
a  national  capacity  variance  for  K123, 
K124,  K125,  and  K126  wastewaters  or 
nonwastewaters. 

(f)  Methyl  Bromide  Wastes  (K131  and 
K132). 

K131 — Wastewater  from  the  reactor  and  acid 

dryer  from  the  production  of  methyl 

bromide. 
K132 — Spent  adsorbent  and  wastewater 

separator  solids  from  the  production  of 

methyl  bromide. 

For  methyl  bromide  wastes,  the 
Agency  is  proposing  concentration- 
based  standards  based  on  standards 
promulgated  for  U029  (methyl  bromide) 
in  the  Third  Third  rulemaking. 

Generation  and  management 
information  of  the  methyl  bromide 
wastes  was  collected  by  EPA  during 
1990  and  early  1991  under  the  authority 
of  section  3007  in  RCRA.  This  capacity 
analysis  incorporates  data  from  that 
section  3007  information  request.  In 
addition,  the  Agency  reviewed 
information  provided  in  response  to  the 
ANPR  (56  FR  24444). 

EPA  has  identified  no  K131  wastes  or 
K132  wastewaters  currently  being  land 
disposed  and  less  than  100  tons  of  K132 
nonwastewaters  being  land  disposed 
and  requiring  alternative  treatment  or 


recovery.  All  identified  K131  wastes 
currently  generated  are  sent  off  site  for 
acid  reclamation.  EPA  identified  less 
than  ten  tons  of  K132  nonwastewaters 
that  are  steam  stripped  before  being 
landfilled  off-site. 

Based  on  available  data  and  using 
incineration  as  the  treatment  technology 
(see  Table  VI.B.1),  the  Agency  believes 
that  sufficient  treatment  capacity  exists 
for  treatment  of  the  methyl  bromide 
wastes;  therefore,  EPA  is  not  proposing 
to  grant  a  national  capacity  variance  for 
K131  and  K132  wastewaters  or 
nonwastewaters. 

C.  Required  and  Available  Capacity  for 
Newly  Listed  Wastes  Mixed  With 
Radioactive  Contaminants 

EPA  has  defined  a  mixed  RCRA/ 
radioactive  waste  as  any  matrix 
containing  a  RCRA  hazardous  waste 
and  a  radioactive  waste  subject  to  the 
Atomic  Energy  Act  (53  FR  37045.  37048, 
September  23, 1988).  Regardless  of  the 
type  of  radioactive  constituents  that 
these  wastes  contain  (e.g.,  high-level, 
low-level,  or  transuranic),  they  are 
subject  to  the  RCRA  hazardous  waste 
regulation,  including  the  land  disposal 
restrictions. 

Radioactive  wastes  that  are  mixed 
with  spent  solvents,  dioxins,  California 
list  wastes,  or  First  Third,  Second  Third, 
and  Third  Third  wastes  are  subject  to 
the  land  disposal  restrictions  already 
promulgated  for  those  hazardous 
wastes.  EPA  granted  national  capacity 
variances  for  all  of  these  wastes 
because  of  a  lack  of  national  treatment 
capacity.  Today's  rule  addresses  the 
radioactive  wastes  that  contain  newly 
listed  hazardous  wastes  being  restricted 
in  today's  rulemaking. 

Based  on  comments  received  from 
previous  rulemakings  and  from  the 
ANPR  (56  FR  24444),  the  Department  of 
Energy  (DOE)  is  the  primary  generator 
of  mixed  RCRA/radioactive  wastes.  A 
variety  of  non-DOE  facilities  also  may 
generate  these  mixed  RCRA/radioactive 
wastes,  including  nuclear  power  plants, 
academic  and  medical  institutions,  and 
industrial  facilities. 

After  reviewing  the  data,  EPA 
believes  there  is  uncertainty  about 
exactly  how  much  mixed  wastes  are 
produced,  although  comments  indicated 
in  the  ANPR  that  volumes  generated  are 
small.  Although  DOE  is  in  the  process  of 
increasing  its  capacity  to  treat  mixed 
RCRA/radioactive  wastes,  data 
supplied  by  DOE  indicate  a  significant 
current  capacity  shortfall  for  the 
treatment  of  all  already  generated  and 
stored  mixed  RCRA/radioactive  wastes 
(i.e.,  spent  solvents,  wastes  mixed  with 
dioxins,  California  list  wastes,  and  First, 
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Second,  and  Third  Third  wastes).  EPA's 
review  of  non-DOE  data  sources 
showed  a  signiRcant  lack  of  commercial 
treatment  capacity  as  well,  in  addition, 
the  quantities  of  mixed  radioactive 
wastes  containing  newly  listed  wastes 
are  uncertain.  Consequenliy,  the 
volumes  of  mixed  radioactive  wastes 
requiring  commercial  treatment  cannot 
be  predicted.  Although  this  uncertainty 
exists,  any  new  commercial  capacity 
that  becomes  availdble  wili  be  needed 
for  mixed  radioactive  wastes'that  were 
regulated  in  previous  LDR  rulemakings 
and  whose  variances  expire  by  May 
1992-  Thus.  EPA  has  determined  that 
sufficient  alternative  treatment  capacity 
is  not  available  and  is  proposing  to 
grant  a  two-year  national  capacity 
variance  for  muted  RCRA/radioactive 
wastewaters  and  nonwastewa'ers 
contaminate  with  newly  listed  wastes 
whose  standards  are  being  propcsed 
today. 

D.  Required  and  AvaJlobie  Copocityfor 
Debris  Contaminated  with  Newly  Listed 
Wastes 

This  capacity  analysis  focuses  on 
debris  contaminated  with  wastes  whose 
treatment  standards  are  proposed 
herein.*'  An  estimated  80  percent  of  all 
debris  contaminated  with  pre\'iously 
regulated  wastes  is  presently  disposed 
in  hazardous  waste  landfills  without 
prior  treatment  and  will  require 
treatment  after  May  B,  1992.»«  In  order 
to  determine  the  available  capacity  to 
treat  debris  with  wastes  covered  by  this 
rule.  EPA  has  assumed  that  any  new 
commercial  capacity  that  becomes 
available  will  be  needed  for  debris  that 
is  contaminated  with  wastes  regulated 
in  previous  LDR  rulemakings  and  whose 
variances  expire  by  May  1992. 

EPA  used  several  data  sources  to 
estimate  the  total  volume  of  land- 
disposed  contaminated  debris.  These 
sources  include:  responses  to  the  ANPR 
for  the  newly  hsted  and  identified 
wastes  (56  FR  24444);  iid'ormation 
provided  during  a  series  of  roundtable 
meetings  held  by  the  Agency  in  May  and 
June  of  1991  with  representatives  of 
companies  involved  in  the  management 
and  disposal  of  contaminated  debris; 
Records  of  Decision  (RODs)  of 


»•  IfDMH  (Kl07-Kn0l,  dinitrololuene  fKlll). 
loiuene  diamine  (K112),  ortjio  and  psra  toluidine. 
etiiylene  dibromide.  methyl  bromide,  2-ethoxy 
ethanol  (U3SS).  ethylene  bis-di'.hiocsrboniic  add, 
and  F307  and  F038  p^troieum  rE^.iiing  wastes. 

"  Previously  regu'aled  wastes  inchide  solvents 
and  dioxin  wastes,  California  list  wastes,  and  First 
Third.  Second  Third,  and  Third  Third  wastes.  EPA 
has  granted  national  capacity  variances  to  soil  and 
debris  contaminated  with  First  Third,  Second  Third. 
and  Third  Third  wastes.  The  variances  for  debris 
contaminated  with  Tnird  Third  wastes  will  expire 
on  May  a  1982. 
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Superfund  sites;  the  National  Survey  of 
Treatment,  Storage,  Disposal  and 
Recycling  Facilities  (TSDR  Survey);  and 
the  National  Survey  of  Hazardous 
Waste  Generators  (Generator  Survey).*" 

In  general,  EPA  found  severe 
limitations  in  estimating  the  total 
volume  of  contaminated  debris  because 
the  available  data  are  incomplete  and 
poorly  defined.  The  reason  for  this  lack 
of  comprehensive  data  is  several-fold: 
First,  the  regulated  community  reported 
that  their  data  generally  are  not 
classified  by  debris  but  rather  by  waste 
Code  and  waste  description;  second,  the 
data  from  the  TSDR  and  Generator 
Surveys  were  not  collected  and 
categorized  specifically  for  debris;  and 
debris  were  often  mixed  with  soils,*' 
and  were  frequently  contaminated  with 
more  than  one  waste,  thereby  making 
the  contaminated  debris  matrix  and 
volume  determinations  difficult;  third, 
TSDR  and  Generator  Surveys  do  not 
include  data  on  debris  contaminated 
with  newly  hsted  and  identified  wastes 
because  they  were  not  considered 
hazardous  wastes  in  1986;  and  fourth, 
debris  that  have  been  cleaned 
[decontaminated]  are  generally  not 
reported  as  hazardous  wastes  because 
they  are  no  longer  considered 
contaminated  debris. 

1.  Waste  Generation 

The  capacity  analysis  in  today's 
proposed  rule  is  based  on  data  received 
in  response  to  the  ANPR  for  wastes 
covered  in  this  proposal,  the  industry 
roundtable  meetings,  and  the  TSDR  and 
Generator  Surveys.  For  the  total  of 
currently  land-disposed  debris 
contaminated  with  RCRA  hazardous 
wastes,  EPA's  most  likely  estimate  is 
approximately  one  million  tons  per  year 
based  on  the  reported  percentage  of  the 
total  of  all  hazardous  waste  land 
disposed.  EPA  solicits  comment  on  its 
estimate  of  the  quantity  of  contaminated 
debris  that  is  land  disposed.  Comments 
horn  the  roundtable  meetings  indicate 
that  decommissioning  of  large  chemical 
plants  and  increasing  remediation 
activities  can  significantly  increase  the 
estimated  volume  of  contaminated 
debris. 

The  largest  volume  of  debris 
generated  from  routine  operations  and 


*"  EPA  comhicled  the  surveys  during  1987  and 
1988  to  obtain  comprehensive  data  on  the  nation's 
capacity  fur  managing  hazardous  waste  and  the 
volumes  of  hazardous  waste  being  land  disposed  at 
well  as  data  on  waste  genera  ben,  waste 
characterization,  and  hazardous  waste  treatment 
capacity  in  units  exempt  from  RCRA  permitting. 

*■  Data  submitted  by  TSDFs  in  roundtable 
meetings  sometimes  combine  contaminatpd  debris 
with  soil.  Furthermore,  TSDFs  have  stated  that 
historical  waste  data  are  generally  not  kept  by 
debris  classifications. 


contaminated  with  wastes  cdVered  in 
this  proposal  results  from  debris 
contaminated  with  F037  and  F038 
petroleum  refining  wastes.  EPA's 
estimate  for  this  volume  is  8000  tons  per 
year.  In  addition,  industry  response  to 
the  ANPR  indicates  that  additional 
volumes  of  debris  contaminated  with 
F037  and  F038  wastes  may  be  generated 
from  modernization  of  petroleum 
refinery  sewer  and  wastewater  systems. 
EPA's  estimate  for  debris  contaminated 
with  the  remainder  of  wastes  covered  in 
this  proposal  is  less  than  2,000  tons  per 
year. 

2.  Current  Management  Practices 

Waste  generators  and  TSDFs  report 
that  most  of  the  contaminated  debris 
volumes  are  currently  landfilled  without 
prior  treatment.  Stabilization  or 
incineration  are  the  reported  treatment 
technologies  for  the  small  amounts  of 
contaminated  debris  that  are  treated 
prior  to  landfiUing.  However,  EPA  has 
received  information  that  materials- 
handhng  problems  may  limit  the 
quantity  of  contaminated  debris  that 
currently  can  be  treated  by  stabilization 
and  incineration.  Specifically,  the  size  of 
many  types  of  debris  must  be  reduced 
before  they  can  be  treated  (e.%^  by 
shredding  or  grinding).  However,  heavy 
duty  equipment  such  as  shredders  and 
grinders  are  generally  not  part  of  the 
treatment  process  at  hazardous  waste 
treatment  facilities  and  could  be  difficult 
to  install  prior  to  the  effective  date  of 
this  rule,  although  EPA  is  exploring 
options  that  will  expedite  the  permitting 
process  for  such  equipment. 
Consequently,  the  available  capacity  to 
treat  contaminated  debris  may  initially 
be  limited.  In  addition,  large  volumes  of 
materials  that  are  currentiy  cleaned 
(decontaminated)  and  then  managed  as 
nonhazardous  wastes  may  require 
additional  management  as  contaminated 
debris. 

3.  Available  Capacity  and  Capacity 
Implications 

EPA  is  proposing  that  contaminated 
debris  be  treated  prior  to  land  disposal 
using  one  or  more  of  the  following 
families  of  debris  treatment:  Extraction, 
destruction,  or  immobilization.  While 
materials-handling  problems  may  limit 
the  available  destruction  (e.g., 
incineration]  and  immobilization  (e.g^ 
stabilization)  capacities,  inadequate 
capacity  exists  for  many  of  the  proposed 
technologies  in  the  extraction  family. 
Much  of  the  capacity  of  extraction 
technologies  currentiy  used  to 
decontaminate  debris,  such  as  water 
washing  and  steam  cleaning,  will  not  be 
permitted  prior  to  the  effective  date  of 
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this  rule,  although  EPA  is  exploring 
options  to  expedite  the  permitting  of 
these  technologies.  In  conclusion,  EPA 
anticipates  that  the  capacity  available 
to  treat  contaminated  debris  at  the  time 
this  rule  becomes  effective  will  be 
limited. 

EPA  is  proposing  to  grant  a  two-year 
national  capacity  variance  for  debris 
contaminated  with  newly  listed  wastes. 
The  treatment  capacity  available  for 
contaminated  debris  will  be  very  limited 
due  to  the  very  large  quantities  of  debris 
contaminated  with  previously  listed 
wastes  requiring  treatment  at  the  same 
time  this  ride  becomes  effective.  This 
variance  would  allow  sufficient  time  for 
the  installation  and  permitting  of  the 
treatment  systems  necessary  to  handle 
the  quantities  of  contaminated  debris 
affected  by  this  rule. 

As  discussed  above,  by  May  8, 1992, 
all  the  capacity  variances  will  expire  for 
as  much  as  800,000  tons  of  debris 
contaminated  with  previously  regulated 
wastes.  This  date  is  coincidental  to  the 
effective  date  of  standards  proposed  for 
these  newly  listed  and  identiHed  wastes. 
Any  new  commercial  capacity  will  be 
needed  for  debris  that  is  contaminated 
with  wastes  regulated  in  previous  LDR 
rulemakings  and  whose  variances 
expire  by  May  1992.  This,  as  well  as  the 
condition  that  required  materials 
handling  equipment  (such  as  grinding) 
has  not  come  on-line  or  may  be  delayed, 
is  the  basis  of  our  qualitative  argument. 
The  Agency  solicits  comments  on  this 
approach  and  on  estimates  of  available 
treatment  capacity. 

E.  Capacity  Determination  for 
Underground  Injected  Wastes 

As  explained  in  previous  preambles 
concerning  land  disposal  restrictions 
(see,  e.g.,  52  FR  32450,  August  27, 1987; 
53  FR  30912,  August  16, 1988;  55  FR 
22520,  June  1, 1990).  EPA  is  allocating 
available  capacity  first  to  those  wastes 
disposed  in  surface  units,  next  to  wastes 
resulting  from  CERCLA  and  RCRA  clean 
ups,  and  finally  to  underground  injected 
wastes.  Based  on  this  approach,  the 
Agency  i6  proposing  the  following 
effective  dates  for  injected  wastes. 

1.  Newly  Listed  Wastes  With  Proposed 
Treatment  Standards  Which  Current 
Data  Indicate  Are  Not  Being  Injected 

The  wastes  K107,  K108,  KlOg.  KllO. 
Kill,  K112,  K123,  K124,  K125,  K126, 
K136.  U328,  U353  and  U359  are  the 
newly  listed  wastes,  for  which 
numerical  standards  or  speciHed 
methods  are  being  proposed,  and  which 
current  data  indicate  are  not  being 
underground  injected.  Therefore,  EPA  is 
proposing  that  these  wastes  be 
prohibited  from  underground  injection 


upon  the  date  of  Hnal  promulgation  of 
this  rule.  The  Agency  requests  comment 
on  whether  any  of  these  wastes  are 
being  injected;  comment  is  also 
requested  on  what  quantities  of  wastes 
are  being  injected,  and  on  the 
characteristics  of  these  wastes. 

2.  Newly  Listed  Wastes  With  Proposed 
Treatment  Standards  Which  Current 
Data  Indicate  Are  Being  Injected 

The  wastes  F037,  F038,  K117,  K118. 
K131,  and  K132  are  the  newly  listed 
wastes  for  which  current  data  indicate 
are  being  underground  injected  by  UIC 
Class  I  hazardous  waste  injection  wells. 
The  treatment  standards  for  F037  and 
F038,  petroleum  refining  wastes,  are 
based  upon  transfer  of  the  performance 
of  technologies  previously  established 
for  K048-K052  wastes.  Based  on  the 
Hazardous  Wastes  Injection  Wells 
Inventory  data  base,  EPA  believes  that 
F037  and  F038  wastes  are  being 
underground  injected  yearly  by 
permitted  injection  wells.  Although  the 
amount  of  F037  and  F038  so  disposed  is 
uncertain,  EPA  believes  that  it  is 
relatively  small  and  therefore,  the 
Agency  believes  that  there  is  adequate 
alternative  treatment  capacity  for  ihese 
wastes.  Based  on  preliminary  evaluation 
of  data  received  during  the  comment 
period  of  the  ANPR,  and  the  Agency 
believes  that  there  is  adequate  available 
alternative  treatment  capacity  for  the 
currently  injected  volumes  of  K117, 
K118,  K131,  and  K132  wastes  assuming 
segregation  of  K117,  K118,  K131,  and 
K132  source  wastewaters  from  the  other 
process  waters. 

Therefore,  the  Agency  is  not 
proposing  to  grant  any  national  capacity 
variances  for  any  underground  injected 
F037,  F038,  K117,  K118.  K131,  and  K132 
wastes,  and  is  proposing  that  these 
wastes  be  prohibited  from  underground 
injection  upon  the  date  of  final 
promulgation  of  this  rule.  The  Agency 
specifically  requests  comments  on 
volumes  and  characteristics  of  these 
wastes  being  injected,  and  current  and 
planned  management 

Vn.  state  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  under  sections  3008, 3013,  and 
7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are  found 
in  40  CFR  part  271. 


Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  in  lieu  of  EPA  administering  the 
Federal  program  in  that  State.  The 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  facilities  that 
the  State  was  authorized  to  permit. 
When  new,  more  stringent  Federal 
requirements  was  promulgated  or 
enacted,  the  State  was  obliged  to  enact 
equivalent  authority  within  specified 
time  frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized 
State  until  the  State  adopted  the 
requirements  as  State  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  e926(g)),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  HSWA 
applies  in  authorized  States  in  the 
interim. 

Today's  rule  is  being  proposed 
pursuant  to  sections  3004  (d)  through  (k). 
and  (m).  of  RCRA  (42  U.S.C.  6924  (d) 
through  (k).  and  (m)).  It  is  proposed  to 
be  added  to  Table  1  in  40  CFR  271.1(j). 
which  identifies  the  Federal  program 
requirements  that  are  promulgated 
pursuant  to  HSWA  and  that  take  effect 
in  all  States,  regardless  of  their 
authorization  status.  States  may  apply 
for  either  interim  or  final  authorization 
for  the  HSWA  provisions  in  Table  1,  as 
discussed  in  the  following  section  of  this 
preamble.  Table  2  in  40  CFR  271.1(j)  is 
also  proposed  to  be  modified  to  indicate 
that  this  rule  is  a  self-implementing 
provision  of  HSWA. 

EPA  is  also  proposing  the  new 
management  unit,  containment 
buildings,  which  involves  redefinition  of 
the  term  "pile,"  pursuant  to  HSWA.  Tliis 
proposed  provision  would  assure 
adequate  means  of  implementing  the 
treatment  standards,  either  by  providing 
a  means  that  treatment  can  occur 
without  constituting  impermissible  land 
disposal,  or  by  providing  a  safe  staging 
area  that  would  not  constitute  land 
disposal  before  best  treatment.  Cf.  56  FR 
at  41175  (August  19, 1991)  (portion  of 
rule  assuring  availability  of  capacity 
adopted  pursuant  to  HSWA).  Thus,  this 
portion  of  the  rule  would  also  be 
adopted  pursuant  to  HSWA  and  take 
effect  immediately  in  authorized  States. 
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B.  Effect  on  State  Authorization 

As  noted  above,  EPA  is  today 
proposing  a  rule  that,  when  final,  will  be 
implemented  in  authorized  States  until 
their  programs  are  modiHed  to  adopt 
these  rules  and  the  modification  is 
approved  by  EPA.  Because  the  rule  is 
proposed  pursuant  to  HSWA.  a  State 
submitting  a  program  modification  may 
apply  to  receive  either  interim  or  Hnal 
authorization  under  RCRA  section 
3006(g)(2)  or  3006(b),  respectively,  on  the 
basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's.  The  procedures  and  schedule  for 
State  program  modiHcations  for  either 
interim  or  final  authorization  are 
described  in  40  CFR  271.21.  It  should  be 
noted  that  HSWA  interim  authorization 
will  expire  on  fanuary  1. 1993  (see  40 
CFR  271.24(c)). 

Section  271.21(e)(2)  requires  that 
States  that  have  fmal  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  must  subsequently 
submit  the  modification  to  EPA  for 
approval.  The  deadline  by  which  the 
State  would  have  to  modify  its  program 
to  adopt  these  regulations  is  specified  in 
S  271.21(e).  The  deadline  would  be  July 
1, 1993  if  this  rulemaking  is  finalized 
before  June  30, 1992.  This  deadline  can 
be  extended  in  certain  cases  (see 
§  271.21(e)(3)).  Once  EPA  approves  the 
modification,  the  State  requirements 
become  Subtitle  C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
proposed  rule.  These  State  regulations 
have  not  been  assessed  against  the 
Federal  regulations  being  proposed 
today  to  determine  whether  they  meet 
the  tests  for  authorization.  Thus,  a  State 
is  not  authorized  to  implement  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modifications  are 
approved.  Of  course,  states  with 
existing  standards  could  continue  to 
administer  and  enforce  their  standards 
as  a  matter  of  State  law.  In 
implementing  the  Federal  program.  EPA 
will  work  with  States  under  agreements 
to  minimize  duplication  of  efforts.  In 
many  cases,  EPA  will  be  able  to  defer  to 
the  States  in  their  efforts  to  implement 
their  programs  rather  than  take  separate 
actions  under  Federal  authority. 

States  that  submit  ofHcial  applications 
for  Hnal  authorization  less  than  12 
months  after  the  effective  date  of  these 
regulations  are  not  required  to  include 
standards  equivalent  to  these 
regulations  in  their  application. 
However,  the  State  must  modify  its 
program  by  the  deadline  set  forth  in 
§  271.21(e).  States  that  submit  official 
applications  for  final  authorization  12 


months  after  the  effective  date  of  these 
regulations  must  include  standards 
equivalent  to  these  regulations  in  their 
application.  The  requirements  a  state 
must  meet  when  submitting  its  final 
authorization  application  are  set  forth  in 
40  CFR  271.3. 

The  regulations  being  proposed  today 
need  not  affect  the  State's  Underground 
Injection  Control  (UIC)  primacy  status. 
A  State  currently  authorized  to 
administer  the  UIC  program  under  the 
Safe  Drinking  Water  Act  (SDWA)  could 
continue  to  do  so  without  seeking 
authority  to  administer  the  amendments 
that  will  be  promulgated  at  a  future 
date.  However,  a  State  which  wished  to 
implement  Part  148  and  receive 
authorization  to  grant  exemptions  from 
the  land  disposal  restrictions  would 
have  to  demonstrate  that  it  had  the 
requisite  authority  to  administer 
sections  3004  (f)  and  (g)  of  RCRA.  The- 
conditions  under  which  such  an 
authorization  may  take  place  are 
summarized  below  and  are  discussed  in 
a  July  15, 1985  final  rule  (50  PR  28728). 

VIII.  Effect  of  Proposed  Rule  on  Other 
Environmental  Programs 

A.  Discharges  Regulated  Under  the 
Clean  Water  Act 

As  a  result  of  the  LDR  program,  some 
generators  might  switch  from  land 
disposal  of  restricted  wastes  to 
discharge  of  the  wastes  to  publicly- 
owned  treatment  works  (POTWs)  to 
avoid  incurring  the  costs  ofaltemative 
treatment.  Also  as  a  result  of  LORs. 
additional  hazardous  waste  generators 
might  discharge  their  wastes  to  surface 
waters.  Any  shift  from  land  disposal  to 
direct  or  indirect  discharge  has  some 
potential  to  impact  local  ecosystems. 

B.  Discharges  Regulated  Under  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act 

There  could  have  been  a  potential 
demand  for  some  of  the  hazardous 
wastes  included  in  today's  proposed 
rulemaking  to  be  shifted  from  land 
disposal  to  ocean  dumping  and  ocean- 
based  incineration.  If  the  cost  of  ocean- 
based  disposal  plus  transportation  were 
lower  than  the  cost  of  land-based 
treatment,  disposal,  and  transportation, 
this  option  could  seem  to  be  an 
attractive  alternative.  In  addition, 
ocean-based  disposal  could  seem 
attractive  to  the  regulated  community  if 
land-based  treatment  were  not 
available. 

However,  the  Ocean  Dumping  Ban 
Act  of  1988  has  restricted  ocean 
dumping  of  sewage  sludge  and 
industrial  wastes  to  existing  authorized 
dumpers  until  December  31. 1991.  after 


which  "*  *  •  it  shall  be  unlawful  for 
any  person  to  dump  (sewage  sludge  or 
industrial  wastes)  into  ocean  waters 
•  •  *".  Therefore,  the  Ocean  Dumping 
Ban  Act  has  made  moot  any  economic 
or  other  incentive  to  ocean  dump 
industrial  hazardous  wastes,  including     - 
the  wastes  subject  to  this  regulation. 

C.  Groundwater  Protection  Principles 

In  July  1989,  EPA  Administrator  Reilly 
established  a  Groundwater  Task  Force 
chaired  by  Deputy  Administrator 
Habicht  to  develop  concrete  principles 
and  objectives  to  ensure  effective  and 
consistent  decisionmaking  in  all  Agency 
decisions  affecting  groundwater.  The 
outcome  of  this  effort  is  the  current  EPA 
Groundwater  Protection  Strategy, 
intended  to  set  forth  an  aggressive 
approach  to  protecting  the  nation's 
currently  used  and  reasonably  expected 
to  be  used  groundwater  resources  and 
direct  the  course  of  the  Agency's  efforts 
over  the  coming  years.  The  final  strategy 
was  released  on  May  8, 1991. 

The  Groundwater  Protection  Strategy 
sets  forth  a  statement  of  EPA 
groundwater  principles  that  has  as  its 
overall  goal  the  prevention  of  adverse 
affects  to  human  health  and  the 
environmental  integrity  of  the  nation's 
currently  used  and  reasonably  expected 
to  be  used  groundwater  resources.  The 
strategy  also  provides  for  the 
Groundwater  Regulatory  Cluster  which 
will  implement  the  strategy.  This 
proposed  rule  is  part  of  the 
Groundwater  Regulatory  Cluster  and 
will  integrate  the  groundwater  principles 
on  prevention,  remediation,  and  federal, 
state  and  local  responsibilities.  For  this 
proposed  rule,  the  applicable  principles 
of  the  strategy  deal  with  prevention  and 
the  appropriate  federal  and  state  roles 
in  implementation. 

This  proposed  rule  incorporates  and  is 
consistent  with  the  groundwater 
protection  principles.  This  is  a  source 
control  rule  supporting  prevention  of 
groundwater  contamination.  This 
proposed  rule  restricts  certain  wastes 
and  contaminated  debris  to  be  disposed 
of  only  after  treatment,  thereby 
providing  protection  of  groundwater  at 
disposal  sites. 

With  respect  to  prevention,  the 
"  strategy  specifies  that  groundwater 
should  be  protected  to  ensure  that  the 
nation's  currently  used  and  reasonably 
expected  to  be  used  drinking  water 
supplies,  both  public  and  private,  do  not 
present  adverse  health  effects. 
Groundwater  that  is  hydrologically 
connected  to  surface  water  should  also 
be  protected  to  the  extent  that  it  does 
not  interfere  with  the  attainment  of 
surface  water  quality  standards,  which 
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are  designed  to  protect  the  integrity  of 
associated  ecosystems.  Groundwater 
protection  could  be  achieved  through  a 
variety  of  means  including:  Pollution 
prevention  programs,  source  control, 
siting  controls,  the  designation  of 
wellhead  protection  areas  and  future 
water  supply  areas,  and  the  protection 
of  aquifer  recharge  areas. 

With  respect  to  federal,  state  and 
local  responsibilities,  the  primary 
responsibility  for  developing  and 
implementing  comprehensive 
groundwater  protection  programs 
continues  to  and  should  be  vested  with 
the  states.  Key  supporting  principles  of 
the  strategy  which  this  proposed  rule 
addresses  are:  (1)  The  states  should 
retain  the  primary  responsibility  for  the 
management  and  protection  of 
groundwater  resources,  and  (2)  EPA 
should  support  states  in  developing 
adequate  groundwater  protection 
programs.  In  carrying  this  out,  EPA  is 
committed  to  identifying  opportunities 
for  providing  deference  to  state 
regulations,  standards  or  policies  as 
implementation  objectives. 

The  relation  of  this  proposed  rule  to 
wellhead  protection  as  a  method  of 
prevention  is  described  below. 

D.  Wellhead  Protection  Under  the  Safe 
Drinking  Water  Act  (SOW A) 

Section  1428  of  the  SDWA  contains 
requirements  for  the  development  and 
implementation  of  state  Wellhead 
Protection  (WHP)  Programs  to  protect 
wells  and  wellfields  which  are  used  or 
may  be  used  to  provide  drinlcing  water 
to  public  systems.  Under  section  1428, 
each  state  must  adopt  and  submit  to 
EPA  for  approval  a  WHP  program. 
These  state  WHP  programs  are  major 
components  of  states'  comprehensive 
approach  to  groundwater  protection 
described  in  the  groundwater  protiection 
principles  deHning  federal/state 
relationships. 

SDWA  required  all  states  to  submit  a 
WHP  program  to  EPA  by  June  19, 1989 
for  EPA  review  and  approval.  SDWA 
requires  all  federal  agencies  having 
jurisdiction  over  any  potential  source  of 
contaminants  identiHed  by  a  state 
program  to  comply  with  all  the 
requirements  of  the  state  program. 

Any  private  or  public  entify  subject  to 
LDR  regulations  must  also  be  in 
compliance  with  the  appropriate  state's 
wellhead  protection  program.  The 
Agency  reiterates  that  the  land  disposal 
of  hazardous  wastes  must  comply  not 
only  with  the  land  disposal  restrictions 
and  other  RCRA  regulations,  but  with 
other  environmental  programs,  such  as 
the  Wellhead  Protection  Program  under 
the  Safe  Drinking  Water  Act. 


£.  Air  Emissions  Regulated  Under  the 
Clean  Air  Act  (CAA) 

There  are  two  air  emission  concerns 
with  respect  to  the  land  disposal 
restrictions.  The  first  is  a  cross-media 
concern  about  air  emissions  that  occur 
as  a  result  of  treatment,  such  as 
incineration,  of  metal-bearing  waste 
causing  a  release  of  metal  emissions  to 
the  atmosphere.  Another  concern  is  with 
air  enfiissions  from  the  land  disposal  of 
the  treatment  residual.  Air  emissions 
control  programs  are  under  development 
using  both  the  CAA  and  RCRA  to 
address  these  concerns. 

1.  Cross-media  Concerns 

Specific  cross-media  air  emissions 
concerns  have  been  identified  for 
certain  treatment  standards  applicable 
to  the  newly  listed  wastes  and 
contaminated  debris  included  in  this 
proposal,  but  EPA  believes  that  existing 
Clean  Air  Act  controls  adequately 
address  the  potential  problems. 
Incineration  of  debris  containing 
mercury  can  result  in  air  emissions  of 
elemental  mercury  and  other  hazardous 
air  pollutants  that  may  be  "contained- 
in"  the  debris.  The  Agency  has 
promulgated  a  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
(NESHAP)  for  mercury  emissions  under 
section  112  of  the  CAA  (40  CFR  part  61. 
subpart  E).  There  are  also  regulations 
for  the  prevention  of  significant 
deterioration  (PSD)  of  air  quality  that 
would  address  any  mercury  emissions 
that  are  not  regulated  by  the  NESHAP. 

The  NESHAP  limits  mercury 
emissions  to  the  atmosphere  ht)m 
mercury  processing  facilities,  mercury 
cell  chlor-alkaU  plants,  and  plants  that 
incinerate  and/or  dry  wastewater 
treatment  plant  sludges.  In  all  these 
cases,  the  NESHAP  limits  mercury 
emissions  across  the  entire  processing 
facilify  to  the  extent  necessary  to 
protect  human  health. 

Under  the  amendments  to  the  CAA. 
almost  all  sources  of  significant  air 
emissions  will  be  required  to  apply  for 
and  obtain  a  permit.  Permits  are 
required  for  any  major  source,  any 
source  subject  to  air  toxics  regulation 
and  all  sources  subject  to  new  source 
performance  standards.  If  the  merciuy 
emissions  from  the  incineration  of  the 
hazardous  waste  debris  were  to  come 
from  a  major  source,  a  source  subject  to 
air  toxics  regulations  or  a  source  subject 
to  NSPS,  then  such  emissions  would  be 
limited  by  conditions  specified  in  the 
permit  and  be  subject  to  monitoring, 
recordkeeping,  and  reporting 
requirements. 

The  Agency  is  also  concerned 
whether  incineration  of  hazardous 


waste  containing  brominated  organics 
or  organo-nitrogen  compounds, 
including  Contaminated  debris,  may 
adversely  affect  air  quality.  The 
presence  of  bromine  complicates  the  , 
evaluation  of  incineration  of  these 
contaminated  debris  wastes. 

2.  Air  Emissions  from  Land  Disposal  of 
Treatment  Residuals 

There  are  several  general  regulatory 
development  programs  under  RCRA  that 
address  treatment  technology  air 
emissions.  The  Agency  has  initiated  a 
three-phased  program  under  section 
3004(n)  of  RCRA  to  address  air 
emissions  from  hazardous  waste 
management  units  other  than 
incinerators.  The  first  phase  addresses 
organic  air  emissions  as  a  class  from 
two  types  of  emission  sources.  The  first 
source  category  is  process  equipment 
(pumps,  valves,  etc.)  that  contact 
hazardous  waste  that  contain  greater 
than  10  percent  organic  compounds, 
including  units  such  as  distillation 
columns  and  incinerators.  The  second 
source  category  is  certain  vents  on 
various  treatment  technologies,  such  as 
air  or  steam  strippers.  These  standards 
were  finalized  in  the  Federal  Register  on 
June  21, 1990  (55  FR  25454). 

The  second  phase  of  standards 
development  under  section  3004(n)  of 
RCRA  addresses  organic  air  emissions 
as  a  class  from  tanks,  containers,  and 
surface  impoundments.  Treatment 
technologies  that  occur  in  tanks  or 
containers  that  are  not  controlled  by  the 
Phase  I  standards  would  be  controlled 
by  these  standards.  With  respect  to 
surface  impoundments,  the  Agency  has 
also  proposed  standards  to  control  air 
emissions  from  the  management  of 
wastes  in  them  (see  56  FR  33490,  July  22, 
1991).  In  the  third  phase  of  the  section 
3004(n)  standards  development,  the 
Agency  will  develop  additional 
standards  for  the  sources  addressed  in 
the  first  two  phases  as  necessary  to 
address  residual  risks. 

In  addition  to  the  section  3004(n) 
standards,  standards  to  control  both 
organic  and  metal  emissions  from  the 
combustion  of  hazardous  waste  in 
incinerators  and  boilers  and  industrial 
furnaces  have  been  promulgated. 

In  particular,  on  February  21, 1991  (56 
-FR  7134),  EPA  promulgated  regulations 
expanding  controls  on  hazardous  waste 
combustion  to  regulate  air  emissions 
from  the  burning  of  hazardous  waste  in 
boilers  and  industrial  furnaces.  The  final 
rule  limits  emissions  of  toxic  organic 
compounds,  toxic  metals,  hydrogen 
chloride,  chlorine  gas,  and  particulate 
matter  from  boilers  and  industrial 
furnaces  burning  hazardous  waste. 
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In  certain  cases,  waste  treatment  may 
occur  using  treatment  technologies  or  in 
units  that  are  not  required  to  obtain  , 
RCRA  permits.  Guidance  for  the  control 
of  air  emissions  from  these  sources. 
Such  as  exempt  biological  treatment 
tanks,  is  being  developed  under  the 
CAA. 

None  of  the  regulatory  efforts 
discussed  above  specifically  address  air 
emissions  from  the  land  disposal  of 
treatment  residuals  in  landfills,  land 
treatment  units,  or  waste  piles  because 
the  Agency  presently  presumes  that 
these  units  will  only  receive  wastes  that 
have  been  treated  to  meet  the  BDAT 
treatment  standards  and,  thus,  not 
present  an  air  emissions  problem. 
However,  while  the  Agency  is  still 
evaluating  whether  such  standards  are 
needed  for  landfills,  land  treatment 
units,  or  waste  piles,  EPA  has  proposed 
new  standards  and  amendments  to 
existing  standards  that  would  reduce 
organic  air  emissions  from  certain  tanks, 
surface  impoundments,  and  containers. 
See  56  FR  33490,  July  22, 1991.  The 
Agency  is  also  developing  a  proposed 
rule  to  limit  air  emissions  from  land 
disposal  units  seeking  to  land  dispose  of 
wastes  under  a  no  migration  variance. 

F.  Ctean  Up  Actions  Under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

LORs  for  contaminated  debris  may 
have  significant  effects  on  the  selection 
and  implementation  of  response  actions 
that  are  taken  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  However,  it  should  be  noted 
that  EPA's  proposed  treatment 
standards  for  debris  will  limit  that 
impact,  compared  to  existing  standards. 

The  clean-up  standard  set  at  CERCLA 
sites  are  risk-based,  while  LOR 
treatment  standards  are  technology- 
based.  Therefore,  the  technology-based 
treatment  standards  may  be  more  or 
less  stringent  than  the  risk-based  clean- 
up standards  developed  based  on  the 
CERCLA  selection  of  remedy  criteria. 
However,  if  the  remedial  action  did  not 
involve  "placement"  of  the  waste  on  the 
ground,  then  only  the  risk-based  clean- 
up standards  would  be  applicable.  If 
"placement"  were  to  occur,  then  the 
more  stringent  standard  would  apply. 

It  should  be  noted  that  even  though 
the  hazardous  substances  at  a  CERCLA 
remediation  site  may  have  been 
disposed  prior  to  the  effective  date  of 
RCRA,  if  the  action  involves  removal  of 
wastes  subject  to  RCRA  LDRs  after  the 
prohibition  effective  date  for  those 
wastes,  the  land  disposal  restrictions 
are  legally  applicable  (51  FR  45077, 


November  7, 1986).  See  also  Chemical 
Waste  Management  v.  EPA,  869  F.2d  at 
1535-37  (D.C.  Cir.  1989).  For  example,  if 
contaminated  debris  is  excavated  from 
a  unit,  treated,  and  redisposed,  EPA  has 
indicated  that  "placement"  (see  RCRA 
section  3004(k]]  of  the  waste  in  a  land 
disposal  unit  has  occurred,  and  the 
applicable  treatment  standards  must  be 
met  (see  53  FR  51444  and  51445, 
December  21, 1988).  However,  if  the 
waste  is  capped  in  place,  removal  or 
"placement '  has  not  occurred,  and  the 
treatment  standards  are  npt  legally 
applicable. 

G.  Applicability  of  Treatment  Standards 
to  Wastes  from  Pesticides  Regulated 
Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 

A  number  of  pesticide  waste 
generators  have  been  unaware  of  the 
LDRs  because  their  industry  has  not 
been  affected  to  the  same  extent  as 
other  industries,  such  as  manufacturing. 
Still  these  generators  might  only  be 
regulated  under  today's  proposal  to  a 
small  extent.  Generators  of  significant 
quantities  of  pesticide  P  and  U  wastes 
are  fanners  and  commercial  pesticide 
applicators.  The  provisions  of  40  CFR 
262.70  and  268.1  exempt  farmers  from 
regulation  under  the  LDR  program; 
however,  no  such  exemption  exists  for 
commercial  applicators.  Such  generators 
of  hazardous  wastes  have  traditionally 
land  disposed  their  pesticide  wastes. 
With  the  implementation  of  the  Third 
Third  final  rule,  these  generators  must 
comply  with  LDR  requirements  when 
they  dispose  of  a  restricted  hazardous 
waste.  Under  today's  proposal,  U  and  P 
pesticide  wastes  that  contaminate 
debris  would  be  subject  to  the  new 
debris  treatment  standards. 

H.  Regulatory  Overlap  of 
Polychlorinated  Biphenyls  (PCBs) 
Under  the  Toxic  Substances  Control  Act 
(TSCA)  and  RCRA 

Certain  P  and  U  listed  wastes  contain 
PCBs.  The  PCB  component  of  such  a 
waste  mixture  is  regulated  primarily 
under  TSCA  (although  it  may  also  be  a 
California  list  waste  and  subject  to 
RCRA  regulation),  while  the  listed  P  or 
U  component  of  the  waste  is  regulated 
under  RCRA.  Such  a  mixture  of  listed/ 
PCB  waste  must  meet  the  applicable 
requirements  under  both  statutes.  If 
incineration  is  the  specified  treatment 
standard  for  a  contaminated  debris, 
then  such  a  waste  must  go  to  an 
incinerator  permitted  under  both  TSCA 
and  RCRA.  Any  ash  residual  from 
incineration  must  meet  the  treatment 
standard  for  the  listed  hazardous  waste 
component  prior  to  land  disposal.  For 
PCB-containing  items,  the  option  to 


dispose  of  them  in  a  TSCA  landfill 
would  also  be  an  option  provided  that 
no  RCRA  hazardous  waste  had 
contaminated  the  debris. 

/.  Disposal  of  Asbestos  Regulated  Under 
TSCA 

Asbestos  is  not  regulated  as  a 
hazardous  waste  under  RCRA,  but  for 
today's  proposal,  asbestos-containing 
material  is  an  issue.  In  many  instances, 
asbestos  debris  will  contain  hazardous    ■ 
waste.  This  type  of  debris  can  come 
from  a  number  of  sources,  including 
demolition  of  old  manufacturing  plants 
or  asbestos  abatement  activities  at 
hazardous  waste  management  facilities. 
Generators  of  asbestos-containing 
debris  would  be  required  to  comply  with 
treatment  standards  specified  in  section 
V.K  of  today's  prot)osal. 

IX.  Regulatory  Requirements 

A.  Economic  Impact  Screening  Analysis 
Pursuant  to  Executive  Order  12291 

Executive  Order  No.  12291  requires 
that  regulatory  agencies  determine 
whether  a  new  regulation  constitutes  a 
major  rulemaking  and,  if  so,  it  requires 
that  the  agency  conduct  a  Regulatory   - 
Impact  Analysis  (RIA).  An  RIA  consists 
of  the  quantification  of  the  potential 
benefits,  costs,  and  economic  impacts  of 
a  major  rule.  A  major  rule  is  defined  in 
Executive  Order  No.  12291  as  a 
regulation  likely  to  result  in: 

•  An  annual  effect  to  the  economy  of 
$100  million  or  more;  or 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individuals,  industries, 
Federal,  State,  and  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

The  Agency  estimated  the  costs  of 
today's  proposed  rule  to  determine  if  it 
is  a  major  regulation  as  defined  by  the 
Executive  order.  The  Agency  expects 
today's  rule  to  have  an  annual 
incremental  effect  below  $100  million. 
Also,  the  Agency  does  not  believe  the 
rule  will  significantly  effect  consumers, 
individuals,  industries.  Federal,  State 
and  local  government  agencies,  or 
geographic  regions,  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation,  or 
international  trade.  Therefore,  the 
Agency  determines  that  today's 
proposed  rule  is  not  a  major  rule: 

Because  today's  proposed  rule  is  not  a 
major  rule,  the  Agency  has  performed  an 
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Economic  Impact  Screening  Analysis, 
rather  than  an  RIA.  focusing  its  analyses 
on  the  costs  and  economic  impacts  of 
the  rule  only.  The  Agency  has  not 
assessed  the  benefits  attributable  to 
today's  proposed  rule. 

1.  Approach  for  Petroleum  Refining 
Wastes  (F037  and  F038) 

In  the  analysis  of  the  petroleum 
refming  wastes,  the  Agency  first 
reviewed  the  work  completed  for  the 
listing  of  F037  and  F038v  which  EPA 
promulgated  in  October  1990.  (see  55  FR 
46386;  subsequently  referred  to  here  as 
the  Listing  Rule  or  Listing  RL\).  *'  At 
that  time,  EPA  recognized  the  the  listing 
of  F037  and  F038  would  eventually 
necessitate  treatment  of  these  wastes 
prior  to  their  disposal,  although  a  slight 
delay  would  occur  before  promulgation 
of  LDR  treatment  standards  for  the 
wastes.  Because  the  composition  of  ¥037 
and  F038  is  very  similar  to  that  of  K046- 
52  wastes,  for  which  LDRs  had  been 
established  in  the  First  Third  and  Third 
scheduled  waste  rules,  the  Listing  RIA 
developed  costs,  benefits,  cmd  economic 
impacts  for  the  land  disposal 
restrictions  for  F037  and  F038  based  on 
the  BDATs  previously  specified  for 
K048-52. 

For  the  Listing  RIA,  the  Agency 
assessed  the  cost  and  economic  impacts 
by  using  a  compliance  scenario  that 
included  treatment  before  land  disposal: 
dewatering  of  the  waste,  followed  by 
incineration  (either  on-site  or  off-site)  or 
solvent  extraction  (on-site).  EPA 
estimated  that  474.000  tons  of  F037  and 
F038  sluges  (with  an  average  water 
content  of  55  percent)  were  generated 
annually.  The  costs  for  the  listing  and 
treatment  of  F037  and  F038  were 
captured  for  the  portion  of  these  wastes 
not  already  regulated  as  hazardous  by 
the  Toxicity  Characteristic  (TC).  This 
portion  was  estimated  to  be  a  volume 
within  the  range  of  172,000  tons  to 
33P.000  tons  annually. 

For  today's  proposed  rule,  the  Agency 
had  updated  the  volume  estimates  from 
the  Listing  RIA  based  on  additional 
information  obtained  on  the  generation 
of  these  wastes  as  a  part  of  the  capacity 
determination.  (See  section  VLB  for  the 
capacity  analysis  of  F037  and  F038). 
Currently,  the  Agency  projects  that  the 
petroleum  reHning  industry  generates  a 
total  of  173,000  tons  of  F037  and  F038 
petroleum  sludges  annually  from  routine 
operations  (including  F037/38  wastes 
that  also  exhibit  the  toxicity 


*•  Regulatory  Impact  Analysis  for  the  Listing  of 
Primary  and  Secondary  Oil/Water/Solids 
Separation  Sludge*  from  the  Treatment  of 
Petroleum  Refinery  Wastewaters,  prepared  for  EPA 
Office  of  Solid  Watte  by  DPRA,  October  199a 


characteristic),  of  which  117,000  tons  are 
land  disposed.  EPA  has  not  included 
aqueous  wastes  from  the  dewatering  of 
F037  and  F036  in  this  estimate,  because 
these  wastewaters  are  discharged  to 
POTWs  or  under  provisions  of  NPDES 
permits,  and  thus  are  not  subject  to 
RCRA  regulation. 

In  some  cases  the  Agency  used 
assumptions  for  waste  volumes  in  the 
cost  analysis  which  differed  from  those 
in  the  capacity  analysis.  The  capacity 
analysis  estimated  74,000  tons  of  F037 
and  F038  would  require  alternative 
treatment  as  a  result  of  today's  rule.  On- 
site  treatment  capacity  was  expected  to 
be  in  place  for  the  remaining  99,000 
annual  tons  by  the  time  the  rule  is  final. 
The  cost  analysis  estimated  only  56,000 
tons  are  treated  to  meet  the  BOAT 
standards  for  this  rule  in  the  baseline. 
This  volume  is  based  on  a  capacity 
estimate  for  an  earlier  point  in  time, 
which  examined  the  capacity  in  use 
prior  to  upgrading  by  facilities  to 
prepare  for  the  final  rule's  promulgation. 
The  cost  analysis  therefore  includes 
these  facility  preparation  costs  as  costs 
attributed  to  today's  proposed  rule, 
costs  that  technically  need  not  be 
considered  attributed  to  this  rule.  The 
56,000  tons  per  year  falls  out  of  the  cost 
analysis  because  it  does  not  result  in 
any  incremental  costs  for  the  rule.  EPA 
therefore  estimates  117,000  annual  tons 
of  F037  and  F038-Bre  land-disposed  and 
would  require  alternative  treatment. 

The  Agency  is  aware  that  some 
additional  quantity  of  petroleum  refining 
wastes  is  currently  managed  in  surface 
impoundments,  and  that  these  surface 
impoundments  are  likely  to  be  replaced, 
as  a  result  of  today's  rule,  with  tank 
units  capable  of  achieving  equivalent 
wastewater  treatment.  These  surface 
impoundments  were  not  included  in  the 
capacity  analysis  due  to  their  greater- 
than-two-year  clean  out  period.  Two 
years  is  the  capacity  analysis  time 
window.  The  Agency  does  request 
comments  on  the  potential  costs  of  its 
proposed  requirement  that  these  wastes 
in  unretrofitted  surface  impoundments 
be  removed  ar.d  treated  annually. 

The  annual  amount  of  F037  arid  F038 
generated  in  these  replacement  units  is 
difficult  to  predict.  The  Agency  is 
currently  uncertain  what  the  difference 
in  sludge  generation  rates  would  be  in 
tanks  which  are  likely  to  replace  the 
existing  surface  impoundments.  In 
addition,  alterations  in  th6  process  flow 
could  change  both  the  type  and  amount 
of  wastes  produced  at  a  facility. 
Furthermore,  it  is  likely  that  facilities 
would  implement  waste  minimization 
practices  in  conjunction  with  their 
switch  from  surface  impoundments  to 


tanks.  The  Agency  specifically  solicits 
information  about  these  wastes  and 
their  disposal  costs.  Late  comments  on 
these  wastes  received  in  response  to  the 
May  31, 1991  ANPR  are  being 
considered. 

EPA  estimates  that  of  the  117.000 
annual  tons  of  land  disposed  F037  and 
F038, 14  percent  is  generated  and  land 
disposed  in  California.  California  has  its 
own  LDR  program,  and  under  it  F037 
and  F038  waste  will  be  restricted  from 
land  disposal  as  of  May  8. 1992  under 
final  standards  substantially  equivalent 
to  those  proposed  in  today's  rule. 
Therefore,  even  if  federal  regulations 
are  not  promulgated,  F037  and  F038 
waste  would  bf  restricted  in  this  state. 
As  a  result,  EPA  estimates  that  100,000 
tons  annually  of  F037  and  F038  will 
require  treatment  prior  to  land  disposal 
as  a  result  of  today's  proposed  rule. 

For  the  baseline  scenario,  the  Agency 
estimates  that  64  percent  of  land 
disposed  waste  is  managed  on-site  and 
the  remaining  36  percent  is  sent  off-site. 
Of  the  waste  managed  on-site.  95 
percent  is  managed  using  land  treatment 
and  5  percent  is  managed  using 
landfilling.  Of  the  waste  sent  off-site,  all 
is  disposed  by  landfilling. 

For  the  Phase  I  LOR  cost  analysis,  the 
Agency  made  the  following  assumptions 
for  the  off-site  post-regulatory 
compliance  scenario:  (1)  13  percent  of 
the  F037  and  F038  volume  would  be 
treated  off-site,  (2)  10  percent  of  the 
waste  treated  off-site  would  go  to 
incineration  at  a  cost  of  $1,700  per  ton, 
and  the  remaining  90  percent  would  go 
to  cement  kilns  at  a  price  range  from 
$700  per  ton  to  $1,200  per  Ion.  The  post- 
regulatory  scenario  assumes  disposal  of 
residuals  in  Subtitle  C  units. 

Estimated  volumes  of  off-site  and  on- 
site  F037  and  F038  wastes  provide 
another  example  of  differing 
assumptions  made  for  the  capacity  and 
economic  analyses.  The  capacity 
analysis  assumes  74,000  tons  per  year 
will  be  treated  off-site  once  the  rule  is 
promulgated.  The  cost  analysis  assumes 
approximately  13,000  tons  per  year  is 
treated  off-site  in  the  post-regulutory 
scenario.  This  difference  in  assumptions 
is  due  to  the  separate  roles  of  each 
analysis.  The  capacity  analysis  provides 
a  snapshot  of  the  compliance  scenarios 
directly  following  the  promulgation  of 
the  rule  in  order  to  determine  if  there  is 
a  need  for  a  national  capacity  variance. 
The  cost  analysis  attempts  to  reflect 
probable  compliance  scenarios  based  on 
reasonable  long-term  economic  choices. 
For  today's  proposed  rule,  the  Agency 
believes  that  much  of  the  F037  and  F038 
waste  will  have  to  be  treated  off-site 
directly  following  the  rule's 
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promulgation.  Hcwever,  EPA  expects 
that  on-site  treatnient,capacity  will  be 
developed  as  soon  as  possible  due  to  the 
high  cost  of  the  off-site  treatments. 
Therefore,  the  Agency  believes  that  the 
use  of  different  off-site  assumpt'^ons  is 
valid,  and  is  consistent  with  the  distinct 
perspectives  esch  analysis  embraces. 

"Hie  Agency  assumed  that  87%  of  the 
Ft)37  and  Fa38  waste  would  be  treated 
on-site  in  the  post-regulafory  scenario. 
Of  this  on-site  volume,  37  percent  would 
be  treated  by  solvent  extraction  at  $250 
per  ton,  37  percent  would  go  to 
incineration  at  $400  per  ton,  and  28 
percent  would  go  to  on-site  cokers  at 
$200  per  ton.  The  post-regulatory 
scenario  also  assumes  disposal  cf 
residuals  in  Subtitle  C  units.  Although 
the  Listing  RIA  did  not  include  a  vohime 
of  waste  going  to  on-site  cokers,  recent 
information  gathered  for  the  capacity 
analysis  indicatps  that  some  F(KJ7  and 
F038  wastes  would  be  disposed  of  in 
such  a  manner.  I 

2.  Approach  for  Remaining  Wastes 

To  determine  the  cost  and  economic 
impacts  of  the  proposed  rule  for  wastes 
other  than  F037  and  F038.  EPA  first 
identified  the  industries  that  would  be 
affected.  The  Agency  analyzed  these 
industries  to  determine  the  amounts  of 
the  affected  wastes  that  they  generate, 
how  these  wastes  are  cnrrently 
managed,  and  how  these  wastes  would 
have  to  be  managed  to  comply  with  LDR 
treatment  star.dards. 

The  incremental  cost  of  today's 
proposed  nilc  for  each  waste  was 
estimated  by  comparing  resulting  Phase 
I  post-regulatcry  costs  with  the  costs  of 
current  or  baseline,  conditions.  Because 
of  the  lack  of  site-specific  data  for  this 
screening  analysis,  the  Agency 
developed  costs  for  the  baseline  and 
post-regulatory  scenarios  assuming  off- 
site  commercial  treatment  for  all  wastes 
included  in  the  cost  analysis.  Off-site 
treatment  is  based  on  prices  quoted  by 
vendors,  and  generally  exceeds  the 
costs  of  on-site  treatment. 

The  following  paragraphs  explain  the 
approach  used  to  evaluate  costs  for  each 
of  the  wastes  covered  by  today's 
proposed  rule. 

a.  Newly  listed  organic  wastes.  AH 
newly  listed  organic  wastes  included  in 
today's  rule  are  land  disposed  in 
relati\T:Iy  small  quantities.  iTie  baseline 
for  all  newly  listed  wastes  is  defined  as 
continued  land  disposal  in  units  meeting 
minimum  technological  requirements. 

b.  K061,  FOOS,  K062.  Today's  proposed 
rule  establishes  numeric  treatment 
standards  for  the  low  rlnc  subcategory 
of  K061  based  on  high  temperature 
metals  recovery  (HTMR).  Simply  stated, 
the  Agency  is  proposing  to  abolish  the 


high  and  low  subcategorization  and 
establish  one  set  of  treatment  standards 
for  all  K061  nonwaslewaters.  The 
baseline  for  the  cost  analysts  assumes 
compliance  with  the  existing  treatment 
standards  for  low-zinc  K061.  which  are 
biised  on  stabilization. 

Today's  rule  establishes  numeric 
treatment  standards  based  on  HTMR  as 
alternative  treatment  standards  for  K062 
and  F008.  The  Agency  has  not  quantified 
the  costs  of  HTMR  for  these  two  wastes. 
It  believes  that  any  operators  using 
HTMR  for  K062  and  FOOG  will  be  using 
the  technology  only  because  it  is  more 
cost-elTective  (i.e.,  less  expensive)  than 
current  management  practices. 

c.  Contaminated  debris.  The  majority 
of  contaminated  debris  is  already 
regulated  under  the  Solvents  and 
Dioxins,  California  list,  and  the  First 
Third,  Second  Third,  and  Third  Third 
LDR  rjles  due  to  the  waste  code-carry- 
through  principle.*'  A  significant 
volume  of  contaminated  debris  is 
currently  under  a  national  capacit;^ 
variance  that  expires  May  8, 1992.  Once 
this  capacity  variance  expires,  under  the 
current  rsgulalory  structure  all  regulated 
contaminated  debris  would  be  required 
to  meet  the  existing  tre-atment  standards 
for  the  RCRA  waste  code  which  is  the 
source  of  the  contamination. 

For  this  contaminated  debris  with 
existing  rpgulations,  the  standards  in 
today's  proposed  rule  are  expected  to  be 
simpler  and  less  costly  than  the  existing 
standards.  The  cost  savings  are 
expected  to  result  from  the  use  of 
extractive  technologies  to  meet  the  new 
standards.  If  the  Agency  promulgates 
today's  rule  by  May  8,  1992  (as  is 
currently  sched'iled),  most  contaminated 
debris  would  then  be  subject  to  these 
potentially  less  costly  treatment 
standards.  Therefore,  no  significant  cost 
impacts  for  deb.is  already  regulated  by 
LDRs  are  expected  to  be  associated  with 
the  proposed  rule,  and  may  in  some 
cases  represent  negative  costs  (i.e.,  cost 
savings]  from  the  existing  treaLnnents 
established  in  the  previous  regulations 
covering  contaminated  debris.  EPA 
requests  data  and  comment  from 
affected  parties  on  cost  savings 
associated  with  this  proposaL 

EPA  estimates  that  fewer  than  10,0QD 
tons  of  debris  contaminated  with  Phase 
I  wastes  are  land  disposed  annually  (the 
cost  analysis  is  based  upon  a 
contaminated  debris  volume  of  80CO 
tons  per  year).  Because  LDR  treatment 
standards  have  not  previously  applied 
to  debris  contaminated  with  Phase  I 
wastes,  the  Agency  assumes  that  in  the 


**  The  waste  code-carry- through  principie  •!>(•• 
that  a  matenal  mixed  with  a  listed  waste  bears  the 
waste  code  of  the  bsted  waste. 


baseline,  contaminated  debris  is 
disposed  of  in  subtitle  C  landfills,  in  the 
post-regulatory  scenario,  EPA  projects 
that  21  percent  of  debris  would  be 
treated  using  an  extraction  technology, 
63  p-'-ent  would  be  treated  using  an 
immobilization  technology,  and  the 
remaining  16  percent  would  be  treated 
using  a  destruction  technology.  Today's 
rule  provides  a  generic  exclusion  from 
hazardous  waste  regulation  for  debris 
treated  by  extraction  and  destruction 
technologies.  Therefore,  it  is  assumed 
that  debris  treated  by  extraction 
technologies  wilt  be  disposed  of  in 
subtitle  D  landfills.  However,  the  cost 
analysis  conservatively  assumes  thai 
residuals  from  destruction  technologies 
may  often  tx)ntinue  to  go  to  subtitle  C 
landfills.  The  use  of  immobilization 
technologies  still  requires  disposal  in  a 
subtitle  C  landfill  (note  that  EPA  is 
today  soliciting  comment  and  data  to 
support  the  design  of  performance 
standards  for  immobilization 
technologies  that  would  be  sufficient  to 
allow  contaminated  debris  treated  by 
such  technologies  to  be  excluded  frwn 
Subtitle  C  management). 

To  simfSlify  its  cost  analysis,  the 
Agency  modeled  one  treatment 
technology  for  each  of  the  three  general 
categories,  i.e.,  washing  as  the     - 
extraction  technology,  stabilization  as 
the  immobilization  technology,  and 
incineration  as  the  destruction 
technology.  The  unit  cos\s  used  for 
washing,  stabilization,  and  incineration 
of  contaminated  debris  were, 
respectively,  $550  per  ton,  $800  per  ton, 
and  $2,300  per  ton.  These  costs  inchfde 
treatment  of  residuals. 

However,  the  Agency  expects  ^o 
clarify  its  cost  analysis  when  it 
publishes  the  final  rule.  Therefore,  EPA 
encourages  commenters  io  provide  any 
informatidn  on  the  costs  of  the  specific 
treatment  technologies  EPA  is  proposing 
for  confaminatsd  debris.  EPA  also 
specifically  asks  for  any  estimates  on 
the  costs  of  constructing,  permitting  and 
conducting  treatment  inside  the 
proposed  containment  buildings.  EPA 
also  welcomes  comments  on  the 
differences  in  contaminated  debris 
treatment  costs  if  EPA  excluded 
immobilized  debrfs  from  Subtitle  C 
management. 

d.  Wastes  not  considered.  The  costs 
associated  with  two  groups  of  wastes — 
FOOl  through  F005  spent  solvents  and  24 
K-  and  U-wastes  with  wastewater 
standards  based  on  scrubber  waters — 
were  not  quantified  by  the  Agency  in 
this  screening  analysis.  The  Agency 
previously  regulatetd  these  wastes  and  is 
revisiting  them  in  the  proposed  rule  only 
to  modify  the  basis  for  concentratiiHi 
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standards  for  the  purpose  of 
standardization  (i.e.,  consistency  in 
testing  procedures  and  bases  for 
treatment  standards)  and  clarification 
(i.e.,  appropriate  placement  in  the  Code 
of  Federal  Regulations).  These  proposed 
modifications  would  not  significantly 
change  the  required  management 
practices  for  any  of  these  wastes,  and 
therefore  the  Agency  expects  such 
changes  to  have  negligible  cost  impacts. 

3.  Results 

a.  Total  cost  estimate.  Altogether,  the 
standards  promulgated  in  the  proposed 
rule  are  estimated  to  cost  industry 
between  $39  million  and  $45  million  per 
year.**  Table  IX-1  presents  quantities  of 
the  wastes  affected  by  today's  proposed 
rule.  Tlie  estimated  cost  of  compliance 
with  the  proposed  rule  for  each  waste  is 
presented  in  Table  IX-2.  Neither  table 
includes  FOOl  through  F005  spent 
solvents  or  the  24  K-  and  U-wastes 
covered  by  today's  proposed  rule, 
because  the  effect  of  the  rule  on  these 
wastes  is  very  small,  as  explained 
above. 

b.  Wastestream  cost  estimates/ 
Petroleum  Refining  Wastes  (F037  and 
F038) 


For  the  Phase  I  LDRs  for  F037  and 
F038.  the  Agency  estimates  a  total 
annual  incremental  cost  to  range 
between  $30  million  and  $37  million. 
This  figure  is  based  on  an  annual  F037 
and  F038  land  disposed  volume  of 
100,000  tons  per  year  in  states  other  than 
California.  Also,  this  figure  excludes  the 
costs  associated  with  the  quantity  of 
tank-generated  F037/F038  that  will 
result  after  the  -conversion  of  surface 
impoundments. 

On  the  high  end  of  the  cost  range 
shown,  35%  of  the  post-regulatory  cost 
are  from  off-site  treatment  of  petroleum 
refining  wastes.  The  high  cement  kiln 
price  used  in  this  analysis,  $1200  per  ton, 
may  be  an  overestimate  of  the  long  term 
price  for  cement  kilns.  Presently,  cement 
kilns  appear  to  be  charging  at  rates 
below  incinerators;  as  more  cement 
kilns  are  able  to  handle  wastes  their 
prices  may  decrease.  Because  of  the 
high  prices  charged  by  cement  kilns,  the 
Agency  has  analyzed  the  costs  for  F037/ 
38  in  a  range,  as  shown  above. 

Newly  Identified  Organic  Wastes 

1.  Three  organic  U  wastes  (U328, 
U353,  U359).  The  Agency  estimated  an 
annual  incremental  cost  of  $150,000  for 


the  standards  developed  for  these 
wastes  from  the  three  organic  U  wastes 
(U328,  U353,  and  U359).  This  figure  is 
based  on  an  annual  land  disposal 
volume  estimate  of  100  tons. 

The  standards  for  these  wastes 
developed  in  the  proposed  rule  are 
chemical  oxidation  followed  by  carbon 
adsorption  for  the  wastewaters,  and 
incineration  for  the  nonwastewaters. 

2.  Wastes  from  unsymmetrical 
dimethlyhydrazine  (UDMH)  production 
(K107.  K108.  K109,  KllO).  The  Agency 
did  not  calculate  costs  of  treatment 
standards  for  wastes  from  the 
production  of  unsymmetrical 
dimethlhydrazine  (UDMH)  (K107.  K108. 
K109,  and  KllO).  This  decision  was 
made  based  on  information  that  these 
are  no  longer  generated. 

3.  Wastes  from  toluene  diisocyanate 
(TDI)  production  (Kill,  K112).  The 
Agency  estimated  an  annual 
incremental  cost  of  $150,000  for  the 
standards  developed  for  the  wastes 
from  the  production  of  TDI  (Kill  and 
K112).  This  figure  is  based  on  an  annual 
land  disposal  estimate  of  100  tons  for 
these  two  waste  codes.  The  Agency  has 
identified  no  Kill  or  K112  requiring 
further  treatment. 


Table  IX-1.— Summary  of  Quantities  of  LDR  Phase  I  Wastes 


Waste 


Newly  Listed  Wastes: 
Petroleum  Refining  Sludges  (F037  and 
F038). 

Three  Organic  U  Wastes  (U32S,  U353. 
and  U359). 

Production  Wastes  from  Unsymmetrical 
Dimethlhydrazine  (K107.  K108,  K109. 
andKIIO). 

Wastes  from  Toluene  Diisocyanate  Pro- 
duction (Kill  andKl12). 

Wastes  from  Ethylene  Dibromide  Pro- 
duction (EDB)  (K117,  K118,  and 
K136). 

Ethylene  Bisdithiocart)amic  Acid  (EBDC) 
Production  Wastes  (K123-K126). 

Methyl  Bromide  Wastes  (K131  and 
K132). 

Wastes  with  Existing  Treatment  Stand- 
ards: 

Electric  Arc  Furnace  Dust  (K061) _ 

Phase  I  Contaminated  Debris' 


Annual  land  disposal  rate 


100.000  tons  of  routinely  generated 
waste  cun«ntly  land  disposed,  exclud- 
ing waste  generated  in  California.* 

Fewer  ttan  100  tons. 


Ho  I6nger  produced.. 


Fewer  tt«n  100  tons 

1.650  tons  Ol  K118:  no  K1 17  or  K136.. 


Fewer  than  100  tons  ol  K125.  K123. 
K124,  and  K126  no  longer  land  dis- 
posed. 

100  tons  of  K132  nonwastewater;  K131 
no  longer  land  disposed. 


67,000  tons  of  low  zinc  K061.*.. 
6.000  tons 


Waste  form 


Dewatered  Sludge 


Nonwastewater; 
Wastewater 

Nonwastewater, 
Wastewater 

Nonwastewater 
Wastewater 

f4onwastewater, 
Wastewater 

ftonwastewater. 
Wastewater 

NoTMrastewater; 
Wastewater 


SoM 
Solid 


Generation 
type 


Routine 

Routine 

Routirw 

Routina 
Routirw 

Routirte 

Routine 


Routine 
Routine  and 
Intermittent 


Management  type 


SoNenl  Extraction:  Incineration:  CemanI 
Kilns. 

Incineration  or  Thermal  DestniCtion; 
Chemical  Oxidation  and  Carbon  Ad- 
sorption or  Bio  Treatment 

Chemical  Oxidation  and  Carbon  Adsorp- 
tion. 

Incirteration:    Incineration    or    Chemical 

Oxidation  and  Carbon  Adsorption. 
Incineration. 


Incineration. 


Indneratioa 


High  Temperature  Metals  Recovery. 
Destruction:  Immobilization.  Extraction. 


•EPA  is  aware  that  this  estimate  excludes  an  unknown  quantity  of  F037  and  F038  that  will  be  generated  as  a  result  of  settling  operations  in  tonks  after  refineries 

"*»S  tSTSfoTwastes^tentially  affected  by  a  new  BOAT  of  high  temperature  metal  recovery  (indudina  K061,  K062.  and  F006).  the  Agency  is  considering  cost 
effects  for  K061  only.  The  quantity  mven  for  K061  is  based  on  generation  quantity  instead  of  on  ^f»^*^ ^f>o^\^„^  .^  .i-„  h.  .««.r<^  hw  th*  n^u>am  in 
•The  quantity  present^  herb  ^  for  newly  regulated  debris.  Debris  that  already  has  wwtii^i  LDft  trM»«»m  standa^*  rJ"*J^  ^ 

treatment  stanoanirLand  disposal  of  a  proportion  of  the  newly  regulated  debris,  contaminated  with  F037  and  F038.  may  be  restncted  regardless  of  the  enactment  oi 
provisions  contained  in  the  proposed  rule  due  to  the  Calllomia  Land  Ban,  effective  May  8, 1992 


**  Wastewaters  account  for  only  $150,000  per 
year,  or  less  than  one  percent,  of  the  cost  of  the 
proposed  rule.  The  costs  estimated  for  the  quantities 
of  wastewater  shown  in  Table  IX-1  are  relatively 


low  because  most  wastewater!  are  discharged  to 
publicly  owned  treatment  works  (POTWs)  or  to 
coastal  and  inland  waterways  under  National 
Pollution  Discharge  Elimination  System  (NPDES) 


permit  provisions.  When  wastewaters  are 
discharged  in  this  manner,  they  are  not  subject  to 
the  treatment  standards  required  by  the  LDRs  under 
RCRA. 


Table  IX-2.^»Summary  of  Annual  Costs  of  LDR  Phase  I  Wastes 


Waste 


Annual  land  dwposal  rate 


Po«t-regulatofy  costs 


Baseline  costs* 


Incremental  coals 


Newly  Ustsd  Wastes: 

Petroleum  Refining  Sludges  (F037  and  F038) _ 

Thiee  Organic  U  Wastes  (U32«,  U353,  and  U359) 

Production  Wastes  from  Unsymmetrical  Dimethlhydrazine 

(K107.K108.K109,  and  K1 10). 
Wastes  from  Tohwne  Dlisocyanate  Production  (K111  and 

K112). 
Wastes  from  Ethylene  DIbromlde  Production  (gOB)  (K117, 

K118.  andK136). 
Ettiytene  Blsdlttitocart)amic  Acid  (E8DC)  Production  Wastes 

(K123-K126). 

Mettiy)  Bromide  Wastes  (K131  and  K132) 

Wastes  with  Existing  Treatment  Standards: 

Electric  Arc  Fumaca  Oust  (K061) ~ — 

Newly  Regulated  Contaminated  Oetiria* .. ..,; 


100.000  tons  of  routinely  generated  waste  currently  land  dia> 
poeed,  excluding  waste  generated  In  California.* 

Less  than  500  tone.,M -. ~-,~^ 

No  longer  pfoduced..».»....»M»**«">Mt»(tM*—t»>»«»*»»-— ••«tM«**«*«**«t«f 


Lees  than  200  tons.. 


1690  tons  Kill;  K117  treated  prf-land  disposal;  K136  not  land 

dispoeed. 
Less  than  100  tone  of  K129;  Kias.  K194.  and  K120  no  longer 

land  disposed. 
100  torn  of  K132.  K131  no  longer  land  dispeeed ^ 


67.000  tons  of  Low  Zinc  K061  .< . 
8.000  tons-.., . „ — 


S44.100,006to 

S50.400.000» 

$230,000 

CO 

$200,000 

S2.800.000 

1170.000 

•170,000 

S80.000.000* 

87.700,000  < 

$55,400,000  to 

$61 .700,000  • 


$13,800,000  » 

$80,000 
SO 

$90,000 

tf«10.000 

$29,000 

$29,000 

$30,000,000  < 

$2,000,000  « 

$16,500,000* 


$30,200,00010 
$36,500,000* 

$160,000 
10 

$190,000 

$2,400,000 

$160,000 

$160,000 

($10,000,000)* 

$6,700,000  « 

$38,900,000  to 

$45,200,000* 


•  Baseline  for  all  wastestreams  presented  in  the  table  assumes  sH  wastes  are  landfilled. 

*The  range  of  costs  shown  represents  a  unit  pnce  for  cement  kilns  of  betwwen  $700  per  ton  and  $1200  per  ten.  TNs  range  is  reflectad  in  the  total  costs  shown  for  each  column  as  welt.  EPA  is  aware  that  tNa 
estimate  excludes  an  unknown  quantity  of  F037  and  F038  that  will  be  generated  as  a  result  ci  settling  operations  in  tanks  after  refineries  undergo  eenyersion  of  surface  impoundments  to  tanlis. 

*  Of  the  wastes  in  the  group  that  includes  K061,  K062,  and  F006,  the  Agency  is  devekiping  costs  for  K061  only.  For  the  baseline  management  practices  for  high  chromium  and  high  nicfcal  K061.  ttw  Agency 
assumed  stabilization  is  used,  whtle  in  the  post-regulatory  management  seenarto,  high  temperature  metal  recovery  is  used. 

*  The  contaminated  debna  affected  by  the^xopesed  rule  is  divisible  Into  two  groups:  first  debris  that  already  has  existing  LOR  treatment  standards  from  previeua  rules  (costs  associated  wfth  thia  eategory  of  debrfa 
are  expected  to  be  negative),  and  second,  debns  that  would  be  newly  regulated  by  the  LDRs  because  of  its  contamination  with  wastes  included  in  today's  proposed  rule-  Only  costs  for  this  second  group  of  debris 
have  been  included  in  the  agency's  analysis. 

•  These  totals  do  not  include  the  costs  tor  K061,  which  is  currently  calculated  to  have  a  negative  incremental  cost 
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The  standards  for  TDI  wastes 
developed  in  the  proposed  rule  are 
incineration  or  chemical  oxidation 
followed  by  carbon  adsorption  for  the 
wastewaters,  and  incineration  for  the 
nonwastewaterg. 

4.  Wastes  from  ethylene  dibromide 
(EOB)  producUon  (K117.  K118.  K136). 
The  standards  for  wastes  from  ethylene 
dibromide  production  (EDB)  (K117, 
K118,  and  K136)  have  an  estimated 
annual  incremental  cost  of  $2.4  million. 
This  Hgure  is  based  on  annual  land 
disposal  estimates  of  1360  tons  of  K118 
nonwastewater  residuals. 

The  Agency  has  identified  no  Kiae 
generation.  Currently,  K117  wastewater 
streams  undergo  treatment  before 
disposal,  and  therefore  these  wastes 
will  not  be  affected  by  the  proposed 
rule.  The  stand«irds  for  EDB  wastes  are 
concentration^based.  The  Agency 
expects  that  these  numerical  standards 
will  be  met  through  incineration  for  the 
K118  wastes. 

5.  Wastes  from  ethylene 
bisdithiocarbamic  add  (EBOC) 
production  (Kl23-Kl2e).  The  annual 
incremental  coat  estimated  for  ethylene 
bisdithiocarbamic  add  production 
wastes  (K1234(128)  is  SlSOOOa  This 
figure  is  based  on  the  Agency's 
determination  that  less  tiian  100  tons  of 
K125  nonwastewaters  are  currently  land 
disposed  and  will  require  ahemative 
treatment  EPA  has  identified  no 
quantities  of  K123,  K124,  or  K126 
currently  being  land  disposed.  The 
method  of  treatment  established  for  die 
EBDC  nonwastewaters  is  indneratifm. 

6.  Wastes  from  methyl  bromide 
production  (K131,  K132).  The  standards 
for  wastes  from  methyl  bromide 
production  (K131,  K132)  have  an 
estimated  annual  incremental  cost  of 
$150,000.  The  standards  for  K131  and 
K132  in  today's  proposed  rule  are 
concentration-based.  The  Agency 
expects  that  these  numerical  standards 
will  be  met  through  incineration. 

The  estimated  bicremental  cost  is 
based  on  an  annual  land  disposal 
estimate  of  100  tons  of  K132 
nonwastewater.  EPA  has  identified  no 
K131  wastewateirs  or  nonwastewaters 
being  land  disposed  and  requiring 
alternative  treatment  or  recovery. 

7.  K061,  F006,  K062.  Hie  only  wastes 
in  this  group  for  which  the  Agency 
developed  cost  estimates  is  K061  low- 
zinc  wastes.  The  standards  for  these 
wastes  are  based  on  high  temperature 
metals  recovery.  These  standards,  as 
applied  to  K061,  have  an  estimated 
annual  decremental  cost  of  $10  million, 
i.e.,  the  new  standards  are  less  costly 
than  die  existing  standards.  This  figure 
is  based  on  an  annual  generation 
estimate  of  07,000  tons.  Tlie  Agency  has 


used  a  generation  estimate  rather  than  a 
land  disposal  estimate  for  this  waste 
because  of  uncertainty  regarding  the 
quantity  of  low  xinc  K061  that  is 
currently  land  disposed.. 

Contaminated  Debris 

There  are  two  groups  of  contaminated 
debris  in  this  rule.  The  first  group 
includes  all  previously  regulated  debris. 
This  group  indudes  contaminated  debris 
regulated  under  the  HSWA  land 
disposal  restriction  scheduled  waste 
rules  (i.e..  Solvents  and  Dioxins, 
California  List  Wastes,  Hrst  Thirds, 
Second  Thirds,  Third  Thirds),  and  is 
estimated  to  be  approximately  1  million 
tons  per  year.  The  second  group 
includes  all  debris  contaminated  with 
wastes  regulated  in  today's  proposed 
rule;*'  the  Agency  estimates  that  less 
than  10,000  tons  per  year  of  debris  is 
contaminated  with  these  wastes  (the 
cost  analysis  is  based  on  a  volume  of 
8000  tons  annually).  (See  secticm  VLB 
for  the  capadty  analysis  of 
contaminated  debris.) 

The  Agency  has  ptopoted  three 
technology  categwies  for  the  treatment 
of  debris  in  order  to  handle  the  div««e 
composition  of  contaminated  debris. 
These  three  categories  of  treatment  are 
immobilization,  extraction,  and 
destruction.  Under  each  treatment 
category  there  exist  many  technologies 
wfaidi  may  be  used  for  compliance  with 
the  debria  standards.  For  thie  cost 
analysis  of  contaminated  debris,  the 
following  technologies  were  selected  to 
correspond  widi  eadi  treatment 
category:  For  immobilization, 
stabilization  was  selected:  for 
extraction,  washing  was  selected:  and 
for  destruction,  incineration  was  used. 

On  May,  8, 1902,  all  of  the  national 
capadty  variances  for  the  debris 
regulated  in  the  HSWA  land  disposal 
restriction  scheduled  waste  rules  will 
have  expired.  All  contaminated  debris 
in  the  first  group  would  then  be  required 
to  meet  the  existing  standards  for  debris 
established  in  the  scheduled  waste 
rules.  Since  the  management  standards 
proposed  today  are  expected  to  be  nd 
more  costly,  and  in  some  cases  less 
costly  than  the  treatment  standards 
currendy  required  for  contaminated 
debris  under  the  waste  code  carry- 
through  prindple,  today's  proposed  rule 
is  estimated  to  have  no  cost  impact  for 
this  group  of  debris. 

Based  on  preliminary  data  submitted 
by  several  large  commerdal  facilities  as 
part  of  the  capadty  analjrsis  being 


••  A  third  ^mv  of  OMtwiiiMHd  dtbri*.  dtbria 
considerad  kataidow  b>ciiiM  oi  ooMtanifMtton 
with  wMie  withost  cafrml  or  propowd  LDR 
tmtnwnt  ttandardt,  is  nnalfcctad  by  thii  nile. 


conducted  for  diis  rule,  the  Agency  was 
able  to  estimate  the  percentage  of  debris 
contaminated  with  newly  regulated 
wastes  which  would  be  treated  under 
each  treatment  category.  For  the  cost 
analysis  the  Agency  estimated  that 
approximately  1,700  tons  will  be  treated 
with  extraction  technologies,  5,000  tons 
will  be  treated  by  immobilization,  and 
1,300  tons  will  be  treated  by 
incineration.  Based  on  these  figtires.  the 
total  incremental  cost  of  treated  debris 
contaminated  with  newly  regulated 
wastes  is  estimated  to  be  $6  million 
annually. 

c.  Economic  impacts.  Because  this 
analysis  is  limited  to  a  screening 
analysis,  a  full  economic  impacts 
analysis  was  not  performed.  The 
Agency,  however,  did  qualitatively 
assess  die  economic  impacts 
attributaUa  to  today's  rule. 

1.  Petroleum  Refining  Wastes  (F037  and 
F038} 

Tha  Listing  RIA  considered  die 
economic  impact  of  the  FD37  and  PD38 
listing  in  li^t  of  anticipated  land 
disposal  restrictions  on  these  wastes. 
The  impacts  estimated  in  the  Listing  RIA 
were  driven  by  facility  costs  and  the 
economic  viability  of  fadlity  owners. 
The  resulto  of  the  Listing  RIA's 
econtHnic  impacts  analysis  are 
summarized  below. 

In  the  Listing  RIA.  four  to  eight 
refineries  (depending  on  the  cost 
scenario)  had  coat  impacts  greater  than 
one  percent  of  sales  (cost  impacts 
exceeding  one  percent  of  sales  can  be 
viewed  as  an  indicator  of  potentially 
significant  economic  impact).  Three 
refineries  exceeded  two  percent  under  a 
high-cost  scenario  (indicating  more 
severe  economic  impacts).  Nine  out  of 
ten  affected  refineries  in  a  high-cost 
scenario  had  costs  below  0.5  percent  of 
sales,  and  over  three-quarters  of  the 
refineries  fell  below  0.25  percent, 
indicating  no  significant  impacts. 

The  analysis  of  small  entities    ' 
presented  in  the  Listing  RIA  indicated 
that  there  were  potentially  seven  non- 
integrated  refineries  (i.e..  refineries  that 
did  not  produce  their  own  crude  and 
market  their  own  products)  with  oost-to- 
sales  ratios  greater  than  one  percent 
under  the  high-cost  scenario.  A  further 
analysis  of  employment  effects  and 
potential  closures  was  not  possible  due 
to  insufficient  fiancial  data  for 
individual  refineries. 

Therefore,  drawing  the  comparison  for 
economic  impacts  between  the  Listing 
RIA  and  today's  proposed  rule,  the 
Agency  estimates  that  today's  role  will 
have  annual  incremental  compliance 
cost  for  F037  and  FD38  waste  of  betwe«i 
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$30  million  and  $37  million,  while  the 
F037/38  Listing  RIA  estimated  an  annual 
cost  of  $37  million  to  $71  million.*' 
Therefore,  the  Agency  believes  that  the 
economic  impacts  of  today's  rule, 
qualitatively,  will  be  less  than  the 
impacts  estimated  by  the  Listing  Rule 
RIA. 


2.  Remaining  Wastes 

Considering  the  economic  impacts  of 
LDRs  for  the  newly  listed  organic 
wastes  other  than  F037  and  F038,  the 
Agency  estimates  the  costs  associated 
with  aU  wastes  to  be  insignificant.  The 
only  newly  listed  waste  having  an 
annual  incremental  cost  above  $150,000 
is  ethylene  dibromide  (EDB)  production 
wastes  at  $2.4  million.  The  major 
producers  of  EDB  are  Dow  Chemical, 
Ethyl  Corporation,  Great  Lakes 
Chemical,  and  PPG  Industries.  Of  these 
firms,  only  Great  Lakes  Chemical  land 
disposes  waste  from  EDB  production. 
Based  on  the  financial  viability  of  Great 
Lakes  Chemical,  it  is  unlikely  that  it 
would  be  significantly  affected  by 
regulation  of  EDB  wastes. 

A  quantitative  assessment  of  the 
economic  impacts  associated  with  the 
contaminated  debris  standards  was  not 
possible  due  to  data  limitations.  The 
Agency  has  no  site-specific  information 
on  the  volumes  of  either  the  previously 
regulated  or  the  newly  listed 
contaminated  debris  by  waste  code  or 
SIC  code. 

The  Agency  expects  that  the  impacts 
for  the  previously  regulated  debris  will 
not  be  significant  since  today's  proposed 
standards  are  likely  to  be  no  more 
costly,  and  in  some  cases  less  costly 
than  the  standards  which  currently 
exist.  The  impacts  of  the  newly  listed 
debris  standard^  are  uncertain.  The 
estimated  incremental  cost  for  these 
standards  is  $6  miUion  annually.  If  a 
relatively  large  number  of  facilities  bear 
the  burden  of  this  cost  it  is  likely  that 
these  standards  will  not  have  a 
significant  impact. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposal  were 
promulgated  in  previous  land  disposal 
restriction  rulemakings  and  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  and  have 
been  assigned  OMB  control  number 
2050-0085.  No  new  information 


**  The  Listing  RIA  provided  a  range  of  $53  to  $102 
million.  The  revised  range  shown  reflects  the 
following  two  changes:  (a)  subtraction  of  baseline 
Subtitle  C  landnU  costs,  and  (b)  conversion  of  the 
1986  dollars  used  in  the  Listing  RIA  to  1991  dollars. 


collection  requirements  are  being 
proposed  today. 

It  should  be  noted  that  today's 
proposal  seeks  to  rediice  the  paperwork 
burden  on  the  regulated  community  by 
proposing  to  minimize  reporting  for 
wastes  that  are  no  longer  hazardous. 

Send  comments  regarding  any  aspect 
of  this  collection  of  information  to  Chief, 
Information  Policy  Branch,  PM-223Y. 
U.S.  Environmental  Protection  Agency, 
401 M  Street,  SW..  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

List  of  Subjects  in  40  CFR  Parts  148. 260, 
261. 262. 264. 265. 268. 270  and  271 

Administrative  practice  and 
procedure.  Designated  facility. 
Environmental  protection.  Hazardous 
materials,  Hazardous  materials 
transportation,  Hazardous  waste. 
Intergovernmental  relations.  Labeling, 
Packaging  and  containers.  Penalties. 
Recycling,  Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

Dated:  December  18, 1991. 
William  K.  ReiUy. 
Administrator. 

For  the  reasons  set  out  in  preamble, 
title  40,  chapter  I,  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Authority:  Section  3004,  Resource 
Conservation  and  Recovery  Act,  42  U.S.C. 
6901  et  seq. 

2.  Section  148.17  is  added  to  subpart  B 
to  read  as  follows: 

S  148.17    Wast*  afMcmc  prohibmons— 
Mwty  listed  wast**. 

(a)  Effective  (insert  effective  date  of 
regulations],  the  wastes  specified  in  40 
CFR  261  as  EPA  hazardous  waste 
numbers  F037,  F038,  K107,  K109,  KllO. 
Kill,  K112,  K117,  K118,  K123,  K124.  \ 
K125,  K128.  K131.  K136.  U328,  U353.  and 
U359  are  prohibited  from  underground 
injection. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  subpart  D  of  part  268;  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  subpart  C  of  this  part;  or 


(3)  During  the  period  of  extension  of 
the  applicable  effective  date,  if  an 
extension  has  been  granted  under 
S  148.4  of  this  part. 

PART  260-HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

3.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905. 6912(a),  6021 
through  6927,  6930. 6034.  6935.  6937.  693a 
6939.  and  6974. 

4.  In  S  260.10  a  definition  for 
"containment  building"  is  added  in 
alphabetical  order  and  the  definition  of 
"pile"  is  revfsed  to  read  as  follows: 

§260.10    DvfMtlons. 


Containment  building  means  a 
hazardous  waste  management  unit  that 
isjused  to  store  or  treat  hazardous  waste 
under  the  provisions  of  subpart  DD  of 
parts  264  or  265  of  this  chapter. 
♦        «        *        *        * 

Pile  means  any  non-containerized 
accumulation  of  solid,  nonflowing 
hazardous  waste  that  is  used  for 
treatment  or  storage  and  that  is  not  a 
containment  building. 


PART  261-IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

5.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905, 6912(a).  6921. 
6922,  and  693a 

a  In  1 261.3  paragraphs  (a](2)(iii)  and 
(c)(2)(ii)(C)  are  revised  and  paragraph  (e)  is 
added  to  read  as  follows: 

§261.3   Definition  of  hazardous  wast*. 


[a)  •  •  *  -  • 

(2)  *  *  * 

(iii)  It  is  a  mixture  of  a  solid  waste 
and  a  hazardous  waste  that  is  listed  in 
subpart  D  of  this  part  solely  because  it 
exhibits  one  or  more  of  the 
characteristics  of  hazardous  waste 
identified  in  subpart  C  of  this  part, 
unless  the  resultant  mixture  no  longer 
exhibits  any  characteristic  of  hazardous 
waste  identified  in  subpart  C  of  this 
part,  or  unless  the  solid  waste  is 
excluded  from  regulation  under 
S  261.4(b)(7)  and  the  resultant  mixture 
no  longer  exhibits  any  characteristic  of 
hazardous  waste  identified  in  subpart  C 
of  this  part  for  which  the  hazardous 
waste  listed  in  subpart  D  of  this  part 
was  listed.  (However,  such  mixtures  are 
still  subject  to  the  requirements  of  part 
268  of  this  chapter,  even  if  they  no 
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longer  exhibit  a  characteristic  at  the 
point  of  land  disposal.) 

*       •       •       •       • 

(c)  *  •  • 

(2) *  •  • 

(ii)  *  •  * 

(C)  Nonwastewater  residues,  such  as 
slag,  resulting  from  high  temperature 
metals  recovery  (HTMR)  processing  of 
K061,  Koe2  or  F006  waste,  in  units 
identified  as  rotary  kilns,  flame  reactors, 
electric  furnaces,  plasma  arc  furnaces, 
slag  reactors,  rotary  hearth  furnace/ 

electric  furnace  combinations  ot      

industrial  furnaces  (as  defined  in  40  CFR 
260.10  (6).  [7],  and  (12)).  that  are 
disposed  in  Subtitle  D  units,  provided 
that  these  residues  meet  the  generic 
exclusion  levels  identified  below  for  all 
constituents,  and  exhibit  no 
characteristics  of  hazardous  waste. 
Testing  requirements  must  be 
incorporated  in  a  facility's  waste 
analysis  plan  or  a  gen««tor*s  self- 
implementing  waste  analysis  plan;  at  a 
minimum,  composite  samples  of 
residues  must  be  collected  and  analyzed 
quarterly  and/w  when  the  process  or 
operation  generating  the  waste  changes. 


■      Ccnmmm 

MMimumtor 
•nyvngia 
oomooane 

' 

TCLP(ing/B 

tovala  for  K061  and  K0t2 


■MMMr 


Antimony- 

Arsenic 

Barium 


BeryNium.. 

CadmNjm 

Chromium  (tottti).. 

LMd 

Mercury 

NicM  »..» 
Selenium  ■„ 
Silver 

TnWMfVI .... 

Vanadium.. 
Zinc 


0.063 
0.055 
6.3 

0.0063 
0.082 
0.33 
a095 
0.009 
0.63 
0.16 
0.30 
0.013 
0.23 
44.0 


flenettf  airliiiinn 


ttmmmtmmttm 


Ar>tiT)ony.. 

Arsenic 

Barium...... 

Beryllium.. 
Cadrmum- 
Cliromium(tolaO.. 
Cyanide  (total)  (mg/ktf- 

Lead.... 

Mercury — 

Nicfcal 

Ooioniuni ... 

ThaWum .... 
Vanadium- 
Zinc  


ao63 

0.056 

6.3 

0.0063 

a032 

0.33 

1.8 

aoos 

0.009 
0.63 
016 
0.30 

aoi3 

0.23 
44.0 


fadlity's  files  for  K061,  lC0e2  or  F006 
HTMR  residues  that  meet  the  generic 
exclusion  levels  for  all  constituents  and 
do  not  exhibit  any  characteristics  that  ^ 
are  sent  to  subtitle  D  units;  however,  the 
one-time  notification  and  certification 
must  be  updated  if  the  process  or 
operation  generating  the  waste  changes 
and/or  if  the  Subtitle  D  unit  receiving 
the  waste  changes.  The  notification 
must  include  the  following  information: 
[1]  The  namevnd  address  of  the  Subtitle 
D  unit  receiving  the  waste  shipments;  [Sf] 
the  EPA  Hazardous  Waste  Number(8) 
and  treatability  group(s)  at  the  initial 
point  of  generation;  and  (J)  the 
treatment  standards  applicable  to  the 
waste  at  the  initial  point  of  generation. 
The  certification  must  be  signed  by  an 
authorized  representative  and  must 
state  as  follows:  "I  certify  under  penalty 
of  law  that  the  generic  exclusion  levels 
for  all  constituents  have  been  met 
without  impomissible  dilution  and  that 
no  characteristics  of  hazardous  waste  is 
exhibited.  I  am  aware  that  there  are 
significant  penalties  for  submitting  a 
false  certification,  including  the 
possibility  of  fine  and  imprisonment." 

(e]  Notwithstanding  paragraphs  (a) 
through  (d)  of  this  section  and  provided 
the  debris  as  defined  in  part  288  of  this 
chapter  does  not  exhibit  a  characteristic 
identified  at  subpart  C  of  this  part,  the 
following  materials  are  not  subject  to 
regulation  under  40  CFR  parts  280, 281  to 
266,  268,  or  270: 

(1)  Contaminated  debris  as  defined  in 
part  268  that  has  been  treated  using  one 
of  the  required  extraction  or  destruction 
techmdogies  specified  in  table  2  of 

S  268.45  of  this  diapter  or 

(2)  Debris  as  defined  in  part  288  that 
the  Regional  Administrator,  considering 
the  extent  of  contamination,  has 
determined  is  no  longer  contaminated 
with  hazardous  waste. 

7.  ^pendix  Vm  of  part  261  is 
amended  by  adding  the  following 
inorganic  compound  in  alphabetical 
order  to  read  as  follows: 

APPENDIX  vitl.— Hazardous 
Constituents 


A  one-time  notification  and 
certification  mtist  be  |daced  in  the 


Comaon 
nam* 

Clwmieil 
abstracts 

name 

•Miraca 
no. 

Hwdout 

• 
Vanadl- 

« 
Same 

• 

•             • 
_    7440-6S-« 

•                           • 

• 

im. 

• 

• 

PART  282-STAN0AM)8  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

8.  The  authority  citation  for  part  262 
continues  to  read  as  follows: 

Authority:  42  U.&C.  69061. 6912. 6B22, 0023. 
6S24,aa».  and  6837. 

0.  In  S  282.34  paragraphs  (a)(3) 
through  (a)(4)  are  redesignated  as  (a)(4) 
through  (a)(5)  and  a  new  paragraph 
(a)(3)  is  added  to  read  as  follows: 


9262.34 

(a)  •  •  • 

(3)  The  waste  is  placed  in 
containment  buildings  and  the  generator 
complies  with  subpart  DD  of  40  CFR 
part  285  and  maintains  the  following 
records  at  the  facility: 

(i)  A  description  of  procedures  that 
will  be  followed  to  ensure  that  all 
wastes  are  removed  from  the 
containment  building  at  least  once  every 
90  days;  and 

(ii)  Documentation  of  each  waste 
removal  including  the  quantity  of  waste 
removed  fiom  the  containment  building 
and  the  date  and  time  of  removal. 

In  addition,  such  a  generator  is 
exempt  from  all  the  requirements  in 
subparts  G  and  H  of  40  CFR  part  285. 
except  for  il  285.111  and  265.114. 


PART  264-STANOARD8  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE.  AND  DISPOSAL 
FAdLITIES 

10.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

AHlhacilr  42  U.S.a  6905. 6912(a),  6924.  and 
6925. 

11.  SulqMrt  DD  is  added  to  read  as 
follows: 

Subpart  DD-Comammwit  BuiMbigs 

{284.1100   AppioabWty. 

The  requirements  of  this  subpart 
apply  to  owners  or  operators  who  store 
or  treat  hazardous  waste  that  contains 
no  or  only  very  small  quantities  of  free 
liquids  in  units  designed  and  operated 
under  \  264.1101  of  this  subpart 


{284.1101 


(a)  The  containment  building  must  be 
completely  enclosed  with  a  floors  walls, 
and  a  roof  to  prevent  exposure  to  the 
elements,  e.gM  precipitation,  wind,  and 
to  prevent  run-on  or  infiltration  of 
precipitation. 

(b)  The  floor  and  walls  of  the  unit, 
including  the  secondary  containment 
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system,  if  required  under  paragraph 
(d)(1)  of  this  section,  must  be  designed 
and  constructed  of  man-made  materials 
of  sufficient  strength  and  thickness  to 
prevent  failure  due  to  pressure 
gradients,  settlement,  compression,  or 
uplift,  physical  contact  with  the 
hazardous  wastes  to  which  they  are 
exposed,  climatic  conditions,  and  the 
stresses  of  daily  operation,  including  the 
movement  of  heavy  equipment  within 
the  unit.  The  unit  must  be  designed  so 
that  it  has  sufficient  structural  strength 
to  prevent  collapse  or  other  failure. 

(c)  Incompatible  hazardous  wastes  or 
treatment  reagents  must  not  be  placed 
in  the  unit  or  its  secondary  containment 
system  if  they  could  cause  the  unit  or 
secondary  containment  system  to  leak, 
corrode,  or  otherwise  fail. 

(d)  The  owner  or  operator  must  use 
controls  and  practices  to  ensure 
containment  of  the  hazardous  waste 
within  the  unit  and  at  a  minimum,  must: 

(1)  For  a  containment  building  that  is 
used  to  store  hazardous  wastes 
containing  very  small  quantities  of  free 
liquids  or  to  treat  hazardous  wastes 
when  the  treatment  involves  liquids: 

(i)  Ensure  that  any  surface  that  will  be 
in  contact  with  liquid  is  constructed  of  a 
material  or  otherwise  sealed  or  coated 
so  that  it  will  prevent  the  migration  of 
liquid  into  or  out  of  the  supporting 
structure; 

(ii)  Provide  a  liquid  collection  system 
to  prevent  the  accumulation  of  liquid  on 
the  floor  of  the  containment  building; 
and 

(iii)  Provide  a  secondaiy  contaiiunent 
system  that  prevents  any  migration  of 
hazardous  waste  or  liquid  out  of  the 
system  to  the  soil,  ground  water,  or 
surface  water  at  any  time  during  the  use 
of  the  unit  and  is  capable  of  detecting 
and  collecting  accumulated  hazardous 
wastes  and  liquids  at  the  earliest 
practicable  time.  Liquids  must  be 
collected  and  removed  at  the  earliest 
practicable  time  that  protects  human 
health  and  the  environment  to  minimize 
the  hydraulic  head  on  the  containment 
system. 

(2)  Maintain  the  level  of  the  stored/ 
treated  hazardous  waste  within  the 
walls  of  the  unit  intended  to  come  in 
contact  with  the  hazardous  waste  so 
that  the  height  of  any  wall  is  not 
exceeded. 

(3)  Take  measures  to  prevent  the 
tracking  of  hazardous  waste  out  of  the 
unit  by  personnel  or  by  equipment  used 
in  handling  the  waste. 

(4)  Take  measures  to  control  fugitive 
dust  emissions  by  maintaining  a 
negative  pressure  within  the  unit  and  a 
particulate  collection  system.  This 
system  must  function  effectively  at  all 
times,  including  when  vehicles  and 


personnel  are  entering  and  exiting  the 
unit. 

(e)  Liquid  residuals  from  debris 
treatment  in  a  containment  building  that 
are  to  be  land  disposed  must  be  treated 
to  meet  F039  treatment  standards. 

(f)  Inspect  and  record  in  the  facility's 
operating  log,  at  least  once  each 
operating  day.  data  gathered  from 
monitoring  equipment  and  leak 
detection  equipment  as  well  as  the 
containment  building  and  the  area 
immediately  surrounding  the 
containment  building  to  detect  signs  of 
releases  of  hazardous  waste. 

§§264.1102-264.1110    [Reserved] 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT.  STORAGE,  AND 
*  DISPOSAL  FACILITIES 

12.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  8912(a),  6924, 
6925.  and  6935. 

13.  Subpart  DD  is  added  to  read  as 
follows: 

Subpart  DD— Containment  Buildings 

§265.1100    AppllcabiUty. 

The  requirements  of  this  subpart 
apply  to  owners  or  operators  who  store 
or  treat  hazardous  waste  that  contains 
no  or  only  very  small  quantities  of  free 
liquids  in  units  designed  and  operated 
under  §  265.1101  of  this  subpart. 


§265.1101 
standards. 


Design  and  operating 


(a)  The  containment  building  must  be 
completely  enclosed  with  a  floor,  walls, 
and  a  roof  to  prevent  exposure  to  the 
elements,  e.g..  precipitation,  vyind  and  to 
prevent  run-on  or  infiltration  of 
precipitation. 

(b)  The  floor  and  walls  of  the  unit, 
including  the  secondary  containment 
system,  if  required  under  paragraph 
(d)(1)  of  this  section,  must  be  designed 
and  constructed  of  man-made  materials 
of  sufficient  strength  and  thickness  to 
prevent  failure  due  to  pressure 
gradients,  settlement  compression,  or 
uplift,  physical  contact  vnih  the 
hazardous  wastes  to  which  they  are 
exposed,  climatic  conditions,  and  the 
stresses  of  daily  operation,  including  the 
movement  of  heavy  equipment  within 
the  unit.  The  unit  must  be  designed  so 
that  it  has  sufficient  structural  strength 
to  prevent  collapse  or  other  failure. 

(c)  Incompatible  hazardous  wastes  or 
treatment  reagents  must  not  be  placed 
in  the  unit  or  its  secondary  containment 
system  if  they  could  cause  the  unit  or 


secondary  containment  system  to  leak, 
corrode,  or  otherwise  fail. 

(d)  The  owner  or  operator  must  use 
controls  and  practices  to  ensure 
containment  of  the  hazardous  waste 
within  the  unit  and,  at  a  minimum,  must: 

(1)  For  a  containment  building  that  is 
used  to  store  hazardous  wastes 
containing  very  small  quantities  of  free 
liquids  or  to  treat  hazardous  wastes 
when  the  treatment  involves  liquids: 

(i)  Ensure  that  any  surface  that  will  be 
in  contact  with  liquid  is  constructed  of  a 
material  or  otherwise  sealed  or  coated 
so  that  it  will  prevent  the  migration  of 
liquid  into  or  out  of  the  supporting 
structure: 

(ii)  Provide  a  liquid  collection  system 
to  prevent  the  accumulation  of  liquid  on 
the  floor  of  the  containment  building; 
and 

(iii)  Provide  a  secondary  containment 
system  that  prevents  any  migration  of 
hazardous  waste  or  liquid  out  of  the 
system  to  the  soil,  ground  water,  or 
surface  water  at  any  time  during  the  use 
of  the  unit  and  is  capable  of  detecting 
and  collecting  accumulated  hazardous 
waste  and  liquids  at  the  earliest 
practicable  time.  Liquids  must  be 
collected  and  removed  at  the  earliest 
practicable  time  that  protects  human    ^ 
health  and  the  environment  to  minimize 
the  hydraulic  head  on  the  containment 
system. 

(2)  Maintain  the  level  of  the  Stored/ 
treated  hazardous  waste  within  the 
walls  of  the  unit  intended  to  come  in 
contact  with  the  hazardous  waste  so 
that  the  height  of  any  wall  is  not 

.  exceeded. 

(3)  Take  measures  to  prevent  the 
tracking  of  hazardous  waste  out  of  the 
unit  by  personnel  or  by  equipment  used 
in  handling  the  waste. 

(4)  Take  measures  to  control  fugitive 
dust  emissions  by  maintaining  a 
negative  pressure  within  the  unit  and  a 
particulate  collection  system.  This 
system  must  function  effectively  at  all 
times,  including  when  vehicles  and 
personnel  are  entering  and  exiting  the 
unit. 

(e)  Liquid  residuals  from  debris 
treatment  in  a  containment  building  that 
are  to  be  land  disposed  must  be  treated 
to  meet  F039  standards. 

(f)  Inspect  and  record  in  the  facility's 
operating  log,  at  least  once  each 
operating  day,  data  gathered  from 
monitoring  equipment  and  leak 
detection  equipment  as  well  as  the 
containment  building  and  the  area 
immediately  surrounding  the 
containment  building  to  detect  signs  of 
releases  of  hazardous  waste. 
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H  265.1102-265.1110    [Rwenwdl 

PART  268-LAND  DISPOSAL 
RESTRICTIONS 

14.  The  authority  citation  for  part  288 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905.  OSlZfa).  0921,  and 
6924. 

15.  In  §  268.2  paragraph  [g]  is  revised 
and  paragraph  (h)  added  to  read  as 
follows: 

$266.2    Dsfinmons  appHcabI*  m  this  part 
***** 

(g)  Debris  means  solid  material  that: 

(1)  Has  been  originally  manufactured 
or  processed,  except  for  solids  that  are 
listed  wastes  or  can  be  identified  as 
being  residuals  from  treatment  of 
wastes  and/or  wastewaters,  or  air 
pollution  control  devices;  or 

(2)  Is  plant  or  animal  matter;  or 
(3]  Is  natural  geologic  material 

exceeding  a  9.5  mm  sieve  size  including 
gravel,  cobbles,  and  boulders  (sizes  as 
classified  by  the  U.S.  Soil  Conservation 
Service),  or  is  an  inseparable  mixture  of 
such  materials  with  soil,  liquid,  sludge, 
or  other  solid  waste  materials  (i.e., 
inseparable  by  simple  mechanical 
removal  processes). 

(h)  Contaminated  Debris  means  debris 
that  contains  a  hazardous  waste  listed 
in  subpart  D  of  part  261  that  is  subject  to 
the  land  disposal  restrictions  of  this 
part  or  that  exhibits  a  characteristic  of 
hazardous  waste  identified  in  subpart  C 
of  part  261  that  is  subject  to  the  land 
disposal  restrictions  of  this  part. 

16.  In  S  268.7  paragraph  (a)  is  revised 
and  paragraph  (d)  is  added  to  read  as 
follows: 

S  268.7    Wasts  analysis. 

(a)  Except  as  specified  in  §{  268.32. 
268.40(d),  or  268.43  of  this  part  the 
generator  must  test  his  waste,  or  test  an 
extract  developed  using  the  test  method 
described  in  appendix  I  of  part  261,  or 
use  knowledge  of  the  waste,  to 
determine  if  the  waste  is  restricted  froni 
land  disposal  under  this  part. 
^«      •  *        *        «        * 

(d)  For  contaminated  debris  that  is  no 
longer  considered  hazardous,  a  one-time 
notification  and  certification  must  be 
placed  in  the  facility's  files  for  each 
combination  of  the  debris  and 
contaminant  categories;  however,  the 
one-time  notification  and  certification 
must  be  updated  if  the  facility  receiving 
the  waste  changes. 

(1)  The  notification  must  include  the 
following  information: 

(i)  The  name  and  address  of  the 
Subtitle  D  facility  receiving  the  waste 
shipment 


(ii)  A  description  of  the  waste  as    - 
initially  generated,  including  applicable 
EPA  Hazardous  Waste  Numbers  and 
treatability  groups; 

(iii)  The  treatment  standards 
applicable  to  the  waste  at  the  point  of 
generation. 

(2)  The  certification  must  be  signed  by 
an  authorized  representative  and  must 
state  the  language  found  in  {  268.7(b)(5). 

17.  In  §  268.9  paragraph  (d)  is  revised 
to  read  as  follows: 

S268J   Spsdai  nilM  rsgarcllng  wsstss 
that  sxMbit  a  eharactsrfstie. 


(d)  Wastes  that  exhibit  a 
characteristic  are  also  subject  to  S  268.7 
requirements,  except  that  once  the 
waste  is  no  longer  hazardous,  a  one- 
time notification  and  certification  must 
be  placed  in  the  facility's  files;  however, 
the  one-time  notification  and 
certification  must  be  updated  if  the 
process  or  operation  generating  the 
waste  changes  and/or  if  the  subtiUe  D 
faciUty  receiving  the  waste  changes. 

(1)  The  notification  must  include  the 
following  information: 

(i)  The  name  and  address  of  the 
subtiUe  D  facility  receiving  the  waste 
shipment 

(ii)  A  description  of  the  waste  as 
initially  generated,  including  the 
applicable  EPA  Hazardous  Waste 
Number(s)  and  treatability  group(s); 

(iii)  The  treatment  standards 
applicable  to  the  waste  at  the  point  of 
generation. 

(2)  The  certification  must  be  signed  by 
an  authorized  representative  and  must 
state  the  language  found  in  S  268.7(b)(5). 

18.  In  subpart  C  §  268.36  is  added  to 
read  as  follows: 

$266.36   Wast* spMifIc proNbNIon*- 
newly  Hstsd  wastes. 

(a)  Effective  (insert  effective  date),  the 
following  wastes  specified  in  40  CFR 
261.31  as  EPA  Hazardous  Waste 
Numbers  F037  and  P038  (that  is  not 
generated  in  a  surface  impotmdment); 
the  wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  Numbers  K107, 
K108,  K109,  KllO.  Kill.  K112,  K117, 
K118,  K123,  K124,  K125,  K126,  K131, 

'  K132,  and  K136;  and  the  wastes 
specified  in  40  CFR  261.33  as  EPA 
Hazardous  Waste  numbers  U328,  U353, 
and  11359  are  prohibited  from  land 
disposal. 

(b)  Effective  (insert  date  two  years 
fix)m  effective  date),  the  wastes 
specified  in  40  CFR  261.31  as  EPA 
Hazardous  Waste  Numbers  F037  and 
F038  that  are  generated  in  surface 
impoundments  are  prohibited  trom  land 
disposal. 


(c)  Effective  (insert  date  two  years 
from  effective  date),  radioactive  wastes 
that  are  mixed  with  hazardous  wastes 
specified  in  40  CFR  261.31  and  EPA 
Hazardous  Waste  Numbers  F037  and 
F038;  the  wastes  specified  in  40  CFR 
261.32  as  EPA  Hazardous  Waste 
Numbers  K107,  K106,  K109.  KllO.  Kill, 
K112,  K117.  K118,  K123.  K124.  K125. 
K126,  K131,  K132.  and  K136;  or  the 
wastes  specified  in  40  CFR  261.33(f)  as 
EPA  Hazardous  Waste  Numbers  U328. 
U353,  and  U359  are  prohibited  from  land 
disposal. 

(d)  Effective  (insert  date  two  years 
from  effective  date),  debris 
contaminated  with  hazardous  wastes     - 
specified  in  40  CFR  261.31  as  EPA 
Hazardous  Waste  Numbers  F037  and 
F038;  the  wastes  specified  in  40  CFR 
261.32  as  EPA  Hazardous  Waste 
Numbers  K107,  K108.  K109,  KllO,  Kill,  . 
K112,  K117,  K118.  K123.  K124.  K125.      " 
K126.  K131,  K132,  and  K136;  or  the 
wastes  specified  in  40  CFR  261.33(f)  as 
EPA  Hazardous  Waste  Numbers  U328, 
U353,  and  U359;  and  which  is  not 
contaminated  with  any  other  waste 
already  subject  to  a  prohibition  are 
prohibited  from  land  disposal. 

(e)  Between  (insert  effective  date)  and 
(insert  date  two  years  from  effective 
date),  the  wastes  included  in  paragraphs 
(b).  (c),  and  (d)  of  this  section  may  be 
disposed  of  in  a  landfill  or  surface 
impoimdment  only  if  such  unit  is  in 
compUance  with  the  requirements 
specified  in  S  268.5(h)(2),  except  that 
F037  and  F038  are  wastes  generated  in  a 
surface  impoundment.  Such 
impoundments  must  comply  with  the 
requirements  relating  to  removal  under 
S  268.4(a)(2)(ii). 

(f)  The  requirements  of  paragraphs  (a), 
(b),  (c),  and  (d)  of  this  section  do  not 
apply  if: 

(1)  The  wastes  meet  the  applicable 
standards  specified  in  Subpart  D  of  this 
part; 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  S  268.6,  with  respect 
to  those  wastes  and  units  covered  by 
the  petition; 

(3)  The  wastes  meet  the  applicable 
alternate  standards  established 
pursuant  to  a  petition  granted  under 
i  268.44; 

(4)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  {  268.5,  with 
respect  to  the  wastes  covered  by  the 
extension. 

(g)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 
the  applicable  treatment  standards 
specified  in  S  266.41  and  268.43,  the 
initial  generator  must  test  a 
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representative  sample  of  the  waste 
extract  or  the  entire  waste,  depending 
on  whether  the  treatment  standards  are 
expressed  as  concentrations  in  the 
waste  extract  or  the  waste,  or  the 
generator  may  use  knowledge  of  the 
waste,  if  the  waste  contains  constituents 
in  excess  of  the  appHcable  subpart  D 
levels,  the  waste  is  prohibited  from  land 
disposal,  and  all  requirements  of  part 
268  are  applicable,  except  as  otherwise 
specified. 

19.  In  S  268.40  paragraph  (b)  is  revised 
and  paragraph  (d)  is  added  to  read  as 
follows: 


S26a.40   AppUcal>iNty  0f  trsetmsnl 


(b)  A  restricted  waste  for  which  a 
treatment  technology  is  specified  under 
S  268.42(a)  or  contaminated  debris  for 
which  a  treatment  technology  is 
specified  under  {  268.45  may  be  land 
disposed  after  it  is  treated  using  that 
specified  technology  or  an  equivalent 
treatment  method  approved  by  the 
Administrator  under  the  procedures  set 
forth  in  §  268.42(b). 

(d)  If  a  treatment  standard  has  been 
established  in  §S  268.41  through  26&43 


for  a  hazardous  waste  that  is  itself 
contaminated  debris,  the  waste  is 
subject  to  those  standards  rather  than 
the  standards  for  contaminated  debris 
under  1 268.45. 

20.  In  S  .268.41(a)  Table  CCWE  is 
amended  by  removing  the  entries  for 
F001-F005  and  K061  (Low  Zinc 
Subcategory — less  than  15%  total  zinc), 
revising  the  entry  for  K061  High  Zinc 
Subcategory,  and  by  adding  entries  for 
F037  and  F038  to  read  as  follows: 

S  268.41    TrMrtmsnt  standanls  sxprssssd 
as  concsntrsMons  in  wast*  axtract 

(a)  *  •  ' 


Table  CCWE.— Constituent  Concentrations  in  Waste  Extract 


WMteCoda 

Seeatso 

Rsgulatwl  hazardous  consMuant 

CAS  No.  tar 
regulated 
hazardous 
cohsStuaht 

Wastewater 

concentration 

(mg/O 

Non- 
concentration 
(mo/l) 

F037_ 

F038_ 


TaMaCCW  in  268.43. 
Table  CCW  in  268.43. 


K061- 


TaWe  CCW  in  268.43. 


Chromium  (TotaQ.. 

Nickel « 

Chromium  (Total).. 

Nickel 

• 

Antimony 

Araenw 

Banum 

BeiyNium.- .,._. 

Cadmium 

Chromwm  (TotaQ.. 

Lead 

Mercury — 

Nickel 

Sokinkjm.„ 

Thalium„. 
Vanadium. 
Zinc 


7440-47-32  NA 

744aM)2-«  NA 

7440-47-32  NA 

7440-02-0  NA 

7440-36-0  NA 

7440-38-2  NA 

7440-39-3  NA 

7440-41-7  NA 

7440-43-9  NA 

7440-47-32  NA 

7439-92-1  NA 

7439-97-6  NA 

7440-02-0  NA 

7782-4S.4  NA 

7440-22-4  NA 

NA 

7440-62-2  NA  ^ 

7440-66-6  NA 


17 
0.20 
17 
0.20 

2.1 

0.055 

7.6 

0.014 

0.19 

0.33 

0.37 

0J009 

5 

0.16 

OJ 

0.078 

0JZ3 

5.3 


NA^Not  appfecabia 
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21.  In  f  26&42  paragraphs  (b)  and  (d) 
are  revised  to  read  as  follow^: 

S26t42   Traatmant  standards  sxpressad 


(b)  Any  person  may  submit  an 
application  to  the  Administrator 
demonstrating  that  an  alternative 
treatment  method  can  achieve  a 
measure  of  performance  equivalent  to 
that  achieved  by  methods  specified  in 
paragraphs  (a),  (c),  and  (d)  of  this 
section  for  wastes  or  specified  in 
S  268.45  for  contaminated  debris.  The 
applicant  must  submit  information 
demonstrating  that  his  treatment  method 
is  in  compliance  with  federal,  state,  and 
local  requirements  and  is  protective  of 
human  health  and  the  environment  On 
the  basis  of  such  information  and  any 
other  available  information,  the 


Administrator  may  approve  the  use  of 
the  alternative  treatment  method  if  he 
finds  that  the  alternative  treatment 
method  provides  a  measure  of 
performance  equivalent  to  that  achieved 
by  methods  specified  in  paragraphs  (a), 
(c),  and  (d)  of  this  section  for  wastes  or 
in  {  268.45  for  contaminated  debris.  Any 
approval  must  be  stated  in  writing  and 
may  contain  such  provisions  and 
conditions  as  the  Administrator  deems 
appropriate.  The  person  to  whom  such 
approval  is  issued  must  comply  with  all 
limitations  contained  in  such  a 
determination. 
•        *        •        *        •  • 

(d)  Radioactive  hazardous  mixed 
wastes  with  treatment  standards 
specified  in  table  3  of  this  section  are 
not  subject  to  any  treatment  standards 
specified  in  SS  26a41  or  268.43,  or  table 


2  of  this  section.  Radioactive  hazardous 
mixed  wastes  not  subject  to  treatment 
standards  in  table  3  of  this  section 
remain  subject  to  all  applicable 
treatment  standards  specified  in 
§i  268.41, 268.43,  and  table  2  of  this 
section.  Contaminated  debris  containing 
radioactive  waste  is  not  subject  to  the 
treatment  standards  specified  in  table  3 
of  this  section  but  is  subject  to  the 
treatment  standards  specified  in 
§  26a45. 

22.  In  §  268.42(a)(2)  table  2  is  amended 
by  adding  entries  for  K107.  K106,  K109. 
KllO,  Kill.  K112.  K123.  K124.  K125. 
K128,  U328,  U353,  and  U359  in 
alphanumerical  order  to  read  as  follows: . 

{268.42   Traatmant  atandarda  aipraiead 
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Table  2.— Technology-Based  Standards  by  RCRA  Waste  Code 


CAS  No. 
tor 


Wastacoda 


Sm 


WMtS  OMCnpWinS  >n0/0f  UMimWii 


huant- 

OUi 


K107.. 

Kioe.. 

K109.. 
K110.. 

Kill- 
K112.. 

Ki23- 

K124.. 
K129.. 
K12e- 


U328. 
U353. 
(^59. 


Cokimn  bottoms  from  product  taparation  Irom 
tha  production  of  1.1-dhnelhylhydrazina 
(UDMH)  from  cartKMyfc  add  hyttruirtas. 

CoridonBod  column  ovartiaads  from  product 
saparation  and  condanaad  raactor  vani 
Qasas  from  tfta  production  of  l.l-dMnatfiyttijf. 
drazina  (UDMH)  from  caitxwylic  acid  fiydra- 
zmas. 

Spant  fMar  cartiMsat  from  product  purWcalion 
from  tfia  production  of  1,l-dbnettiy(tiydrazina 
(UOtMH)  from  caitxnylic  acid  fiydruinaa. 

CorKtonaad  column  ovartwada  from  inlarmadl- 
ata  separation  from  tfw  production  of  1,1- 
dimelfiyWiydrazina  (UDMH)  from  cartwxylic 
acid  fiydramas. 

Product  waitawatan  from  tfw  production  of 
dinilrotoiuana  via  nitration  of  loluana. 

Raaction  t>y-product  .f«tar  from  tfw  drying 

column  in  tha  production  of  toluanadtonsna 

VM  nyorogonsnon  o*  tmvoKMMrw. 
•  •  • 

Prooots  wMtnvilir  (including  tupwnttts.  fil- 
MlBSt  snd  wnhwstors)  frofn  tfw  production 
of  etfiytentbitdWiiuMibtmic  acid  and  its 
salts. 

Rsador  wnt  scnjbbof  wstsr  from  tho  produc- 
tion of  sthylsi'iBbiSdHliiucsitJsiiiic  acid  and  its 


nibabufit  €¥spofstton,  and  cantrifugation  soKds 
ifOm  ma  piOQUCDon  oi  ainyiunsDnonniocar* 
bamic  add  and  its  salts. 

Baghousa  dust  and  floor  swaspings  in  miMng 
and  packaging  oparatiorw  from  tha  produo* 
son  or  lormuianon  oi  amywna  ononnocaroa- 
mic  add  and  Us  sans. 


2-mair«yl-l)anzanamina .. 
44nelhyM)arBanamina .. 
2-«thoi(^alhanol 


NA  INCiN;orCHOXOtbCARBN INCIN 

NA  INCIN:orCHOXOtbCAR8N MCIN 

NA  INCIKorCHOXOIbCARBN INCtN 

NA  mClN:  or  CHOXD  fb  CARBN INCIN 

NA  INQN:  or  CHOXO  fb  CARBN INQN 

NA  mClN:  or  CHOXO  fb  CARBN MCIN 


NA    mClN;  or  CHOXO  lb  (81006  or    INCtN 
CARBN). 

NA    INCIN;  or  CHOXO  fb  (BIOOQ  or    MON 
CARBN). 

NA    INON:  or  CHOXO  fb  (BIOOQ  or    INCIN 
CARBN). 

NA    INCIN:  or  CHOXO  lb  (BIOOG  or    INCIN 
CARBN). 


95-5a-4    O«)X0  lb  (BIOOG  or  CARBN)....  INON:  or 
106-49-0    CHOXO  lb  (BIOOG  or  CARBN)....  INCIN:  or 
IIO-aO-6    INON:  or  CHOXO  lb  (BIOOG  or    INON 
CARBN). 


Oastudton 
Oaatrudton 


23.  In  S  268.43(a)  Table  CCW  is 
amended  by  revising  the  entries  for 

Fooi^^oos,  Kins.  K(n6.  Kcns,  K019.  K020. 


K023.  K024,  K028,  K030.  K(M3,  K048, 
K(M9,  K050,  K051.  K052,  K087,  Kog3, 
K094.  U028.  UOee.  U088,  U102,  U107.  and 
U190,  by  removing  the  entry  for  U042. 


and  by  adding  the  entries  for  F037,  F038, 
K117.  K118,  K131,  K132.  and  K136  in 
alphanumerical  order  to  read  as  follows: 
(a)  •  *  * 


Table  CCW.— Constituent  Concentrations  in  Wastes 


Waslscoda       .£S!!!!^S^SL         Saai 


ftogulatad  hazardous 
conatituant 


CAS  No.  for 


Wl 


hazardous     Concantration 
oonsMuanA  (mQ^D 


(ms/ko) 


F(X)1-F00S  NA.. 

iparN 
aofvants* 


07-64-1 


Daraerw 71-43-2 

n-Butyl  rioohol 71-36-3 

Cwbon  dUUda 75-15-0 

Carbonlatrachlortda 96^23-6 

CWorobaniana — 106-00-7 

Craaol  (nv  arvl  (Haomara) ...._.._ 

o^craaol „...„..„..„.. ._.._._...........„- 

Cydohaxanona 106-04-1 

o-Oichlorobanzana 06-S0-1 

Ettiyl  acalala l4l-7-< 

ESiyl  baniana 100-41-4 


0.26. 


0.070. 
5.6. 
0.014  . 
0.067. 
0.057. 

0.77. 

0.11  . 

0J6. 
0.066. 

0.34. 
0.0S7. 


160. 
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Table  CX^.— Constituent  Concentrations  in  Wastes— Continued 


Waste  code 


Commerctai 
cherntcai  name 


See  also 


Regulated  hazardous 
constituant 


CAS  No.  tor         

reguiaied     

hazardous  Concentration 

cortstnuont  (ms/l) 


Wastewaters 


Nonwastewaters 


Notes 


Corwentration 
(mg/kg) 


Notes 


Ethyl  ettier 

Isooutyl  alcohol 

Methanol 

'  Methylene  chlonde 

Methyl  ethylketone 

Methyl  isobutylketone ~~ 

Nitrobenzene 

Pyridine 

Telrachloroethylene 

>^  Toluene - 

1,1.1  -Tnchloroethane 

1 .1 .2-Trichloroethane 

Trichloroethylene -- 

1.1.2-Trichlor1.2,2- 
trifluoroniethane. 
TrtcMoromono-fluoromethane.. 


R)37. 


NA.. 


F038 NA... 


Table  CCWE  in 
2fiS.41. 


KOI  5.. 


NA 


Table  CCWE  in 

E68.41. 


Xylenes  (totaO-. 
Acenaphthene . 


Anthracene - — 

Benzene 

Benzo  (a)  anthracene ~ 

Benzo  (a)  pyrene 

Bis  (2-ethylhexyl)  phthalate.. 

Chrysene 

OMvbutyl  phthalate 

Ethytoenzene 

Fhjorene 

Naphthalene _. 

Phenanthrene 

Phenol 

Pyrane- 

Toluene 

Xylene<s)- 


TableCCWEin 
268.41. 


60-29-7 

76-63-1 

67-56-1 

75-0-2 

76-03-3 

106-10-1 

06-05-3 

110-86-1 

127-16-4 

106-88-3 

71-55-8 

79-«)-5 

70-01-8 

78-13-1 

75-80-4 


208-96-8 

120-12-7 

71-43-2 

50-32-8 

117-81-7 

75-15-0 

216-01-0 

105-67-0 

100-41-4 

88-73-7 

91-20-3 

85-01-8 

108-95-2 

129^X>-0 

108-68-3 


Cyanides  (Total)... 
Chromium  (Total).. 


Benzene.. 


Benzo(a)pyrene  _ - 

Bis  (2-einylhexyl)  phthalate- 

Chrysene 

Di-n-butyl  phthalate ~... 

Etylbenzene - 

Fluorene 

Naphthalene — ...„.„.. 

Phenanthrene 

Phenol 

Pyrene 

Toluene . 


Xylene<s) 

Cyanides  (Total)  ... 
Chromium  (Total).. 


Anthracene 

Benzal  Chloride— -.- 

Sum  o(  Benzo(b)  fluoranthene 
and  Banzo(l()  Nuoranthene. 


57-12-5 

7440-47-32 

7439-92-1 

71-43-2 

50-32-e 

117-81-7 

218-01-9 

64-74-2 

100-41-4 

66-73-7 

91-20-3 

65-01-8 

106-05-2 

12940-0 

108-88-3 

7440-47-32 
7430-02-1 

120-12-7 

98-87-3 
205-00-2. 
207-08-0 


0:02. 

0J2. 
0.0S0. 

0.050 

0.14 , 

0.050 ;.. 

0.081 

0.28 

0.050 

0.057 

0.057 

0.050 

0.050 

0.050 

0.030 

0.087 

ao8 

0  J2 

0.028  (■) 

0.2 

0.037 

0.14 -» 


0.050. 


0.28. 


180.. 
170- 
NA„ 

33.. 

36.. 

33.. 

14.. 

18.. 

5.8.. 

28.. 

5.6.. 

7.6 

5.6 .. 

28.. 

33. 

28. 
NA. 


(') 


28 

(') 

14 

(') 

20 

(') 

12 

(') 

7.3 

(') 

15 

(•) 

3.8 

(') 

14 

(') 

NA 

42 

(•) 

34 

(') 

M 

(') 

38 

(•» 

14 

(') 

22 

(') 

U 

<■) 

NA 

|i4A - 

14 

(') 

12 

(') 

7J 

(') 

15 

(') 

3.0 

(') 

14 

(') 

NA.... 

42 

(') 

34 

(') 

3.8 

(') 

36 

(') 

14 

(') 

22 

(') 

^M 

(•) 

NA 

NA„._. — 

3.4 
8.2 


3.4 


(') 


K018. 


NA- 


UMI 


Phenanthwne. 
Toluerta 


Chromium  (TolaO- 
Nickel 


Hexachlorobenzene 

Hexachlorobiriadiene 

Hexachlorocydopentadiene.. 

HexacMoroelhane. 

TetracWoroethene.. 


86-01-8 

106-86-3 

7440-47-32 

7440-02-0 

118-74-1 

67-68-3 

77-47-4 

67-72-1 

127-18-4 


0.050. 

0.08. 

0.32. 

0.44. 
0.055. 
0.055. 
0.057. 
0.055. 
0.056. 


3.4 

('» 

6.0 

<•) 

NA 

NA           

28 

5M 

5A 

28 

6.0 
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Table  CCW.— Constituent  CoNCENTRATtONS  in  Wastes— Continued 


Waste  code 


Commereiel 


See  also 


ReguMedhazardoue 
ooneMuent 


CAS  No.  for 
rggulatad 

hazaraout     Conceniratton 
consmuent  (mg/l) 


Nonwattewaten 


Notes 


Oonoeniralion 
(tng/kw 


K018.. 


NA.. 


K019.. 


NA.. 


K020., 
K023.. 

K028.. 


NA.. 

NA.. 
NA.. 

NA.. 


Table  CCWE  in 
268.41. 


K030.. 


NA.. 


K043 _..  NA.. 


K048. 


NA.. 


TableCCWE.in 
268.41. 


Chloroethane 78-00-3 

Chtoromethane 74-87-3 

1,1-Oic»*xoethane 75-34-3 

1,2-Oichioroothane 107-06-2 

HexacMorebuladwne 87-68-3 

1,1,1-Tnchioroethane „....  71-55-6 

Hexachioroeihane ........  67-72-1 

B«  (2-chloroethyl)  ettwr 1 1 1-44-4 

Chiorobenzene 106-00-7 

CWorolorm _ „...  67-66-3 

p-Oichlorot>enzene 106-46-7 

1,2-Oichloroethane 107-06-2 

Fkiorene 66-73-7 

Hexacnioroethane..- 67-72-1 

NjcWhaiene... 81-20-3 

Phenantfwene 85^)1-8 

1 .2.4>Te»acWofObefaene 85-84-3 

Tetractitoroelhene 127-18-4 

1^,4-Trichlorobenzene 120-82-1 

1,1.1-TncNoroethene 71-55-8 

U-OicMoroelhane 106-03-4 

1 ,1 ,2.2-Te»BcWoroethene 79-344 


Ptitfialic  anbydnde  (fueasufed 
as  PMhaNc  acid). 

a^h^^Ji^m       ^i^^^L^i^m^t^       Imm^t^t^u^i^kat 

i^wmK  annyanae  (vneasuveo 
as  Ptiihalic  acid). 


LI-OicNoroelhane.. 


trans-1 .2-OlcNoroethane .. 


1 . 1 . 1  ^-Tetrachioroelhane .. 
1 ,1 ,2!2.-TetrBchlcfoethar>e .. 

1 ,1 ,1  ,-TnchlOfoethane. ».... 

1 ,1 ,2-Tnchloft)ethane ».. 

Tetfachlofoethylene  — 

CaonMum »»»....« 

ChrenMNn  (To^'O —~-~—. 


HtOMk.. 


o-OicMorotMnzene 

f^Oichlofobenzene 

Hexachiorobutadiene.. 


HexacMorowopene 

Pentactiiorobenzene _... 

Pentachlofoethane ..«...»......., 

1  A4,5-Tetrachlorobenzene .. 


1 ,2,4,-Tnchlorobefizeoe .. 


2.4*OicMofophefX)l ..»..;..»....».. 

2,6-Oichloropheno \ 

2,4,5-Trichtorephenol 

2,4,6-Trichloroohenol 

Tetrachicropheoots  (Total) — 

PentacMorapHenol ..... 

TalracMoroethene 

Hexachtorodtt)enzo-o-dKnans .. 

HexacmoroditMnzotufans 

Pemachwrodibonzo  p-dK»ans.. 

Pentachtorodibenzo  lurans 

Tairacftorodibenzo-o-dK»ans.. 
Tetfacfilorodibenzo4urafis 


75-34-3 


87-66-3 

67-72-1 

76-01-7 

630-20-6 

79-34-6 

71-55-6 

79-00-5 

127-18-4 

7440-43-0 

7440-47-32 

7439-82-1 

7440-02-0 

• 

95-50-1 

106-46-7 

87-68-3 

67-72-1 

1888-71-7 

606-83-5 

76-01-7 

95-94-3 

127-18-4 

120-82-1 

• 

120-83-2 

187-65-0 

95 '95 -4 

BB-06-2 


e7-86-5 
79^1-6 


71-43-2 


Befizo(a)Dyrene 

Bm  (2-euiylliexyl)  pivthelate.. 
Ctvyssne _..~..................... 


0.27  .„.. 

0.19 ..... 
0.059 ..... 

0.21  ...» 

0.055 ..... 

0.055 .- 

NA..._ 

0.054 ..._ 


0.055. 
0.033. 
0.067. 
0.046. 


0.069. 
a066. 


0.099 ... 


0.054  .„. 
0.055  — 
0.055- 


NA. 
0.057. 
0.057. 
0.054. 
0.054. 
0.056. 
6.4. 

0.35. 
0.037. 

0.47. 

0.088. 

0.09. 

0.055. 

0.055. 

NA. 

NA. 

NA. 
0.055. 
0.056. 
0.055. 

0.044. 

0.044. 
0.18. 

0.035. 
NA. 

0.089. 

0.056. 
0.000063. 
0.000063. 
0.000063. 
0.000063. 
0.000063. 
0.000063- 


0.14. 


50-32-8 

0.061 

117-81-7 

0.28 

218-01-9 

0.059 

6.0 

(') 

NA 

6.0 

6.0 

28 

5.6 

5.8 

6.0 

28 

5.6 

6.0 

6.0 

NA .- - 

6.0 

(') 

NA _ 

28 

(') 

5.6 

(■) 

5.6 

(') 

NA 

6.0 

(') 

19 

(') 

6.0 

(') 

60 

(') 

5.6 

(') 

6.0 

(') 

2* 

(') 

as 

(') 

M 

(') 

6.0 

(•) 

5.6 

(') 

28 

(•) 

5.8 

(') 

5.8 

(*) 

5.6 

(') 

6.0 

(') 

6.0 

(') 

6.0 

(') 

NA 

NA 

>■■•••»«*■■•• 

NA 

NA 

NA _. - 

NA „... 

5.6 

(') 

28 

(') 

19 

(') 

28 

(') 

5.6 

(') 

14 

(') 

6.0 

(•) 

19 

<<•) 

0J8 

(') 

0.34 

(•) 

8.2 

(') 

76 

(') 

068 

(') 

1.9 

(') 

1.7 

(') 

0.001 

(') 

0.001 

(•) 

0.001 

«') 

0.001 

(') 

0.001 

(') 

0.001 

(') 

14 

(') 

12 

CJ 

7.3 

(•) 

15 

(•) 
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Table  CCW.— Constituent  Concentrations  in  Wastes— Continued 


Waste  code 


Commercial 
chemical  name 


See  also 


Regulated  hazardous 
constituent 


CAS  No.  for 

regulated  

hazardous  Concentration 
constituent  (mg/l) 


Wastewaters 


Nomrastewaters 


Notes 


Concentration 
(mg/kg) 


K049 MA.™ 


TabtoCCWEin 
268.41. 


K050.. 


NA„ 


K051. 


NA.. 


Table  CCWE  in 
268.41. 


TabtoCCWEin 
268.41. 


K052. 


NA.. 


TabtoCCWEin 
268.41. 


K0e7... 


NA.. 


TabtoCCWEin 
268.41. 


UMI 


Di-n-butyl  phthalate.. 

Ethylbenzene 

Fluorer»e 

Naphthatona 

Phenanthrerte ».... 

Phenol 

Pyrene _ 

Toluene 

Xytone(s) - 

Cyanides  (Total) 

Chromium  (TotaQ. — 

Lead 

Anthracene 


84-74-2 

100-41-4 

86-73-7 

91-20-3 

85-01-8 

108-95-2 

129-00-0 

108-88-3 


Benzene 

Benzo(a)pyrene 

Bis  (2-elhylhexyO  phthalate.. 

Caitran  dtsulfide — 

Chryserw 

2,4-Oimolhyl  phenol 

Ethyt)enzene 

Naphthatona 

Phenanthrene 

Phenol '. 

Pyrerw 

Toluene 


Xytone(s).. 
Cyanides  (Totel)... 
Chromium  (TotaQ.. 

Lead 

Benzo  (a)  pyrene.. 


Phenol 

Cyanides  (TotaQ ... 
Chromium  (Total).. 

Lead 

Acenaphttiene 


Anthracene 

Benzene 

Benzo  (a)  anthracene 

Benzo  (a)  pyrene 

Bis  (2-ethyihe)(yl)  phthatote.. 

Chrysette 

DMvbutyl  phthatote 

Ethylbenzene 

Fhjorene 

Naphthatona 

PItenanlhrene 

Phenol 

Pyrene 

Tohine 

Xytone(s) 

Cyanides  TotaO 

Chromium  (ToW) 

t_g^                       ....„.„..„ 
Benzene 


57-12-5 

7440-47-32 

7439-92-1 

120-12-7 

71-43-2 
117-81-7 
75-150-0 

75-15-0 

2218-01-9 

105-«7-9 

100-41-4 

91-20-3 

85-01-8 
108-95-2 
129-00-0 
108-88-3 

56^12-5 

7440-47-32 

7439-92-1 

50-32-8 

108-95-2 

57-12-5 

7440-47-32 

7439-92-1 

83-32-9 

120-12-7 

71-43-2 

50-32-8 

117-81-7 

75-15-0 

2218-01-9 

105-67-9 

100-41-4 

86-73-7 

91-20-3 

85-01-8 

108-95-2 

129-00-0 

108-88-3 


Benzo  (a)  pyrene 

oOesol 

pOmoI 

2,4*Dimothylpher)ol . 

EthytMnzene 

Naphthatona 

Phenanthrene 

Phenol 

Toluene 

Xylenes 

Cyanides  (TotaO 

Chromium  (Total) 

Lead 


57-12-5 

7440-47-32 

7439-92-1 

71-43-2 

50-32-8 

95-48-7 

106-44-5 

105-67-9 

100-41-4 

91-20-3 

85-01-8 

106-95-2 

108-88-3 


Acenaphthalene . 


Benzene 

Chtysene 

Fhioranthene.. 


56-12-5 

7440-47-32 

7439-92-1 

• 

208-96-8 

71-43-2 
218-01-9 
206-44-0 


0.057 . 
0.057  . 
0.059 . 
0.059 . 
0.059. 
0.039 . 
0.067  . 
0.080. 
0.32. 
0.028 
0.2. 
0.037. 
0.059. 

0.14. 
0.061  . 

0.28. 
0.014 . 
0.059. 
0.036. 
0.057. 
0.059. 
0.059. 
0.039. 
0.067. 

0.08. 

0.32. 

0.028 

0.2. 

0.037  . 

0.061  . 

0.039. 
0.028 
02. 
0.037. 
0.059. 


(') 


(•) 


(•) 


0.059 

0.14 

0.059 

0.061 

0.28 

0.059 

0.057 ...... 

0.057 ...... 

0.059 ...... 

0.059 

0JOS9  ...... 

0.039  — 
0.067 

0.08. 

0.32. 


0.028 

0.2 

0.037 

0.14 


(') 


0.061  . 

0.11 . 

0.77. 
0.036. 
0.057. 
0.059. 
0.059. 
0.039. 

0.06. 

0.32. 
0.028 
0.2. 
0.037. 

0.059. 

0.14. 
0.059. 
0.068. 


(') 


3.6 

14 
NA 
42 
34 
36 
36 
14 
22 
1.8 
NA.. 
NA.. 
28 

14 

12 
7.3 
NA.. 

15 
NA.. 

14 

42 

34 
3.6 

36 

14 

22 

1.8 

NA. 

NA. 

12 


0.071 
3.4 
3.4 


Notes 


(') 
(') 
<•) 
('» 
(') 
(') 
(') 
(') 
(') 
(') 


(') 

(') 
(') 


(')• 


(') 
(•) 
(•» 
<•» 
V) 
(•) 
(•) 
(') 


(•) 


3.6  (') 

18  (') 

NA 

NA 

NA 


(•) 
(') 
(•) 
(•) 
(') 
(') 
(') 
(') 
...... 

(•) 
(') 

« 
(') 


28 
14 
20 

12 
7.3 
IS 
3.6 

14 

NA 

42 
34 
3.6 
36 
14 
22 
1.8 

NA 

NA 

14  (•) 

12  (') 

6.2  (•) 

6.2  ('» 

NA 

14  (•) 

42  !•> 

34  (•) 

3.6  t'» 

14  (•) 

22  (•). 

18  (•) 

NA 

NA 

3.4 


(') 
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Table  CCW.— Constituent  Concentrations  m  Wastes— Continued 


Waste  code 


ConvMfoil 


See  also 


Regulated  hazardous 
constituent 


CAS  No.  tor 


hazarooua     Concentration 
conaaiuenl  (ntg/l) 


(ms/kg) 


K093 

K094 

K117 

K118 


™  NA... 
.„  NA.„ 


NA... 


NA... 


K131 

K132..„ 

K136 

NA „ 

NA 

NA 

U028 

• 

8ia<2-ethylhe)(yl) 

phth&taio. 

• 

U069 

DMvtxHyl 

pMhalale. 

• 

U068 _. 

Diethyl 

prnnBiaiO. 

• 

U102. 

Dimethyl 

phthalats. 

• 

U107 

....  DMKictyl 

phthaMe. 

• 

U190 

Phthalate 

(RMMuradaa 
Phthahc  add). 

Indeno  (1,2,3<d)  pyrene 


Phenanthrene . 
Toluene.. 


PhthaKc   anhydride  (measured 

as  Phthalic  acid). 
Phthalic  anhydride  (measured 

as  Phthalic  acid). 


1M-39-S 
91-20-3 
86-01-S 

IOe-88-3 

74^^2-1 
65  «  8 

85;44-0 


Ethylene  dttironMe. 

Mettryl  bromide 

Chloroform  ............. 

1 , 1 ,2-Trit>romoethane..~ 
Ethylene  dftyomide ...... 

Methyl  bromide 

Chtorofomt — 

1 .1 ,2-Tribromoethane..~ 
Methyl  t>romide.. 
Methyl  bromide.. 


Ethylene  dibromide. 
Methyl  ^romKle ........ 

Chloroform . — ~.. 

1 ,1 ,2-Tribromoethane..- 


117-S1-7 

p                                 • 

84'744 

•                                      • 

Diethyl  phthalale ......    __ 

•4-06-2 

•                                                     • 

DifTMlhyt  phthttlrti 

131-11-3 

•                           • 
DMHKtyl  p»tihalate 

117-64-0 

•                           • 

Phthalate  anhydride  (measurad 
as  Phthafcc  add). 

65-44-6 

0.0055  ..- 
0.056. 
0.056. 

0.06. 

0.32. 
0.037. 
0.066. 

0.066. 


0.026. 

0.11  . 
0.046. 

0.63. 
0.026. 

0.11  . 
0.046. 

0.63. 

0.11. 

0.11  . 
0.026. 

0.11. 
0.046. 

0.63. 


0.26. 
0.057. 
0.2. 
0.047. 
0.017 . 
0.066. 


3.4 

(•) 

3.4 

(') 

3.4 

('» 

0.66 

(') 

0.07 

(■> 

NA „ 

26 

('") 

26 

(') 

IS- 
IS. 
5.6. 
15. 
15. 
15. 
5.6.. 
15. 
15. 
15. 
IS. 
15. 
SM. 
IS. 


M 

(') 

as 

(') 

26 

(•) 

as 

(•) 

as 

(•) 

26 

(') 

CFR  264  Suoowt  O  or  Part  266  Suboart  O.  or  baaed 
fadhty  may  certity  complianoe  «Mh  ttieae  taatmant 
Note:  NA  mems  not 


were  established  based  upon  Indneraion  m  units  operated  in  aeeowlanoe 
'  upon  comoustwn  in  tuel  subestuson  units  operating  in  accordance  sMh 
"  aooordiRg  to  prowsiona  in  40  CFR  Sactnn  2W.7. 


_     ,    PSQuiremants  ol  40 
Iscmcal  repusemerts.  A 


24.  In  subpart  D  {  28&45  with  tablee  1 
and  2  is  added  to  read  aa  follows: 

§  268.45   Ti  ■■tmant  standafds  for 
contanMnated  dabita. 

(a)  Treatment  standards. 
Contaminated  debris  must  be  treated 
prior  to  land  disposal  as  follows  unless 
EPA  determines  under  1 281.3(e)(2)  of 
this  chapter  that  the  debris  is  no  longer 
contaminated  with  hazardous  waste: 

(1)  General.  Contaminated  debris  that 
is  contaminated  with  a  "contaminant 
subject  to  treatment"  defined  by 
paragraph  (b)  of  this  section  must  be 
treated  using  the  technology  or 
technologies  identified  in  appendix  IX  to 
this  part  268,  as  specified  in  table  1  of 
this  section  for  each  contaminant 
category  represented  by  a  "contaminant 


subject  to  treatment".  Table  2  of  this 
section  assigns  each  potential 
contaminant  to  a  contaminant  category 
for  determining  the  required  treatment 
technology.  The  acceptable  treatment 
technologies  for  each  combination  of 
debris  category  and  contaminant 
category  are  identified  by  a  "YES"  in 
table  1. 

(2)  Characteristic  debris. 
Contaminated  debris  that  exhibits  the 
characteristic  of  ignitabiUty  or  reactivity 
identified  under  §§  261.21  and  261.23  of 
this  chapter,  respectively,  must  be 
treated  to  deactivate  the  ignitability  or 
reactivity  characteristic. 

(3)  Mixtures  of  debris  types.  If  a 
mixture  of  debris  types  is  not  separated 
according  to  the  debris  categories 
identified  in  table  1  of  this  section  for 


subsequent  treatment  of  each  category, 
each  debris  type  in  the  mixture  must  be 
treated  by  technologies  identified  with  a 
YES  in  table  1  of  this  section.  If  table  1 
does  not  allow  use  of  the  same 
treatment  technology  for  all  debris 
categories  (and  contaminant  categories) 
in  thQ  mixtiu«,  a  treatment  train  of 
sequential  treatment  technologies  must 
be  used.  If  an  immobilization  technology 
is  used  in  a  treatment  train,  it  must  be 
the  last  treatment  technology  in  the 
train. 

(4)  K4ixtures  of  Contaminant  Types. 
Debris  that  is  contaminated  with 
contaminants  subject  to  treatment 
identified  under  paragraph  (b)  of  this 
section  that  are  assigned  to  two  or  more 
contaminant  categories  provided  in 
table  2  of  this  section  must  be  treated 
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for  each  contaminant  category  by  a 
technology  identified  with  a  YES  in 
table  1  of  this  section.  If  table  1  does  not 
allow  use  of  the  same  treatment 
technology  for  all  contaminant 
categories  (and  debris  categories)  in  the 
debris,  a  treatment  train  of  sequential 
treatment  technologies  must  be  used.  If 
an.immobilization  technology  is  used  in 
a  treatment  train,  it  must  be  the  last 
treatment  technology  in  the  train. 

(5)  Waste  PCBs.  Contaminated  debris 
that  is  also  a  waste  PCB  under  40  CFR 
part  781  is  subject  to  the  requirements  of 
either  40  CFR  part  761  or  the 
requirements  of  &is  section,  whichever 
are  more  stringent. 

(b)  Contaminants  subject  to  treatment. 
Contaminated  debris  must  be  treated  for 
each  "contaminant  subject  to 
treatment."  Except  as  provided  by 
paragraph  (b](4]  of  this  section,  the 
contaminants  subject  to  treatment  must 
be  determined  as  follows: 

(1)  Toxicity  characteristic  debris.  The 
contaminants  subject  to  treatment  for 
debris  that  exhibits  the  Toxicity 
Characteristic  (TQ  by  fi  281.24  of  this 
chapter,  and  also  would  exhibit  the 
Extraction  Procedure  (EP)  toxicity 
characteristic  under  old  S  261.24  are 
those  constituents  for  which  the  debris 
exhibits  the  TC  and  EP  toxicity 
characteristic. 

(2)  Debris  contaminated  with  listed 
waste.  The  contaminants  subject  to 
treatment  for  debris  that  is 
contaminated  with  a  prohibited  listed 
hazardous  waste  are  those  constituents 
for  which  BDAT  standards  are 
established  for  the  waste  under 

S§  268.41  and  268.43,  and  all  toxic 
constituents  on  appendix  VIII,  part  261 
of  this  chapter,  that  the  owner  or 
operator  could  have  reason  to  know 
may  contaminate  the  debris  at 
detectable  levels  using  procedures 
prescribed  by  Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods,  SW-646. 
incorporated  by  reference  SW-846. 
When  reasonably  available,  information 
from  generators  must  be  used  to  identify 
appendix  Vm  constitutents  that  may 
contaminate  the  debris  at  detectable 
levels;  sampling  and  analysis  is  not 
required. 

(3)  Cyanide  reactive  debris. 
Contaminated  debris  that  is  reactive 
because  of  cyanide  must  be  treated  for 
cyanide. 

(4)  Generic  treatment  technologies. 
The  owner  or  operator  of  a  treatment 


facility  need  not  make  determinations 
regarding  the  presence  of  contaminants 
subject  to  treatment  if  the  debris  is 
treated  with  a  generic  treatment 
technology  that  will  effectively  treat  all 
contaminants.  Generic  treatment 
technologies  for  particular  debris 
categories  are  identified  in  appendix  XI 
to  this  part  26a 

(5)  Inherently  contaminated  debris,  (ij 
Debris  that  is  fabricated  from  metals 
identified  as  D004-D011  and  that 
exhibits  as  fabricated  the  toxicity 
characteristic  under  both  the  Toxicity 
Characteristic  Leaching  Procedure  and 
the  Extraction  Procedure  is  considered 
to  be  inherently  contaminated  debris. 

(ii)  Inherently  contaminated  debris 
must  be  treated  in  compliance  with 
paragraph  (a)(1)  of  this  section  for  other 
contaminants  subject  to  treatment. 
Following  such  treatment,  if  the  debris 
continues  to  exhibit  the  toxicity 
characteristic  under  both  the  Toxicity 
Characteristic  Leaching  Procedure  and 
the  Extraction  Procedure  due  to  its 
inherent  content,  it  must  be  either 
immobilized  prior  to  land  disposal  in  a 
RCRA  subtitle  C  facility  or  recycled  as 
provided  in  §  261.6(a)(3)(iv)  of  this 
chapter.  Inherently  hazardous  debris 
that  is  not  contaminated  with  other 
contaminants  subject  to  treatment  may 
be  recycled  as  provided  in 
§  261.6(a){3)(iv)  of  this  chapter  without 
treatment  under  paragraph  (a)(1)  of  this 
section,  or  immobilized  and  disposed  in 
a  RCRA  subtitle  C  facility. 

(c)  Requirements  to  ensure  effective 
treatment.  Owners  and  operators  of 
contaminated  debris  treatment  units 
must  comply  with  the  performance 
standards  specified  in  appendix  IX  to 
this  part  268,  in  order  for  the  debris  to 
be  considered  to  meet  the  treatment 
standards  of  this  section. 

(d)  Conditioned  exclusion  of  treated 
debris.  Contaminated  debris  that  has 
been  treated  using  one  of  the  required 
extraction  or  destruction  technologies  in 
table  1  of  this  section  and  that  does  not 
exhibit  a  characteristic  of  hazardous 
waste  identified  under  subpart  C,  part 
261,  of  this  chapter  after  treatment  is  not 
a  hazardous  waste.  Contaminated 
debris  contaminated  with  listed  waste 
that  is  treated  by  an  immobilization  . 
technology  specified  in  table  1  is  a 
hazardous  waste  and  may  be  managed 
in  a  subtitle  C  faciUty  only. 
Contaminated  debris  that  exhibits  a 
characteristic  identified  in  40  CFR  part 
261  subpart  C  that  exhibits  a 


characteristic  after  being  treated  by 
such  immobilization  technology  is  a 
hazardous  waste  and  may  be  managed 
in  a  subtitle  C  facility  only. 

(e)  Treatment  residuals.  (1)  General 
requirements.  Except  as  provided  by 
paragraphs  (e)(2)  and  (e)(4]  of  this 
section: 

(i)  Residue  from  the  treatment  of  ■ 
contaminated  debris  is  subject  to  the 
F039  nonwastewater  and  wastewater 
°  treatment  standards  under  S  268.43  for 
all  contaminants  subject  to  treatment 
defined  by  paragraph  (b)  of  this  section    - 
and  for  all  constituents  in  appendix  VIII, 
part  261  of  this  chapter,  that  are  added 
to  the  debris  or  residue  during 
treatment;  and 

(ii)  Residue  from  the  deactivation  of 
contaminated  debris  that  exhibits  the 
ignitability  or  reactivity  characteristic  of 
S§  261.21  or  261.23  of  this  chapter, 
respectively,  must  be  deactivated  prior 
to  land  disposal. 

(2)  Nontoxic  debris.  Residue  from  the 
deactivation  of  ignitable  or  reactive 
characteristic  contaminated  debris  that 
is  not  contaminated  with  a  contaminant 
subject  to  treatment  defined  by 
paragraph  (b)  of  this  section,  must  be 
deactivated  prior  to  land  disposal  and  is 
not  subject  to  the  F039  nonwastewater 
and  wastewater  treatment  standards 
under  S  268.43. 

(3)  Cyanide-reactive  debris.  Residue 
from  the  treatment  of  debris  that  is 
reactive  because  of  cyanide  must  meet 
the  FD39  standards  for  D003  under 

S  268.43. 

(4)  Ignitable  nonwastewater  residue. 
Ignitable  nonwastewater  residue 
containing  equal  to  or  greater  than  10% 
total  organic  carbon  is  subject  to  the 
technology-based  standards  for  DOOl: 
"Ignitable  Liquids  based  on  261.21(a)(1)" 
under  §  288.42. 

(5)  Residue  from  spalling.  Layers  of 
debris  removed  by  spalling  are 
contaminated  debris  that  remain  subject 
to  the  treatment  standards  of  this 
section. 

(6)  Residue  from  thennal  destruction. 
Inert  debris  separated  from  the  residue 
resulting  from  the  thermal  destruction  of 
contaminated  debris  that  is  not 
contaminated  with  a  metal  contaminant 
subject  to  treatment  identified  by 
paragraph  (b)  of  this  section  is  excluded 
from  regulation  as  hazardous  waste 
under  §  261.3(e)(1)  of  this  chapter. 
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Table  1.— Debris  Treatment  Standards 


Comaminani  category  and  treatment  Mchnology  ■ 


Halogenated  Pesticides  and  Aromatict  C001: 
Extraction  (EXTRC) ' 

Abrasive  t>lasting -....._ 

Acid  washing „...»»...»»...»....» 

ElectropoKsning.. 


Liquid  phase  sotvent  extraction . 

Scarification  and  grinding. 

SpaWng 

Thermai  deaorption ....»«.»........». 

Vibratory  (inishing.. 


Debris  category 


obtects 


Vapor  phase  solvent  exkacfion . 
Water  washing  and  spraying  — 
Destniction  (OSTRC): 
Biodegradation . 


Chemicai  oxidation.. 
Chemical  reduction.. 


Photochemical  treatment.. 

Thermal  destruction 

Immobilization  OMMBL): 

Macroencapsutation 

Microencapsulation 

Sealing.. 


Oioxins,  Furans,  and  Their  Precursors  CC02: 
Extraction  (EXTRC): 

Abrasive  blasting - 

Acid  washing 

ElectropoKshing.. 


Liquid  phase  solvent  extraction .. 

Scarification  and  gnnding 

SpalNng „. 

Thermal  desorption 

Vibratory  finishing 

Vapor  phase  solvent  extraction. 

Water  washing  and  spraying 

Destniction  (DSTRO): 
Biodegradation. 


Cttemical  oxidation... 
Chemical  reduction.. 


Photochemical  treatment.. 

Thermal  destniction... 

immobilization  (IMMBL): 

Macroencapsulation - 

Microencapsulation _. 

Sealing.. 


Halogenated  Aliphatic  Compounds  CC03: 
Extraction  (EXTRQ: 

Abrasive  blasting _. 

Acid  washing 

ElectropoSshing 

Liquid  phase  solvent  extraction ... 

Scarification  and  grinding ..-. 

Spelling _ 

Thermal  desorption 

Vibratory  finishing.. 


Vapor  phase  solvent  extraction . 

Water  washing  and  spraying 

Destnxmon  (DSTRC): 

Biodegradation 

Chemical  oxidation 

Chemical  reduction 

Photochemical  treatmerd _.. 

Thermal  destruction ~.^.. 

Immobilization  (IMMBL): 

Macroencapsulation 

Microencapsulation 

Sealing.. 


Nitrated  Aromatic  and  Aliphatic  Compounds  CC04: 
Extraction  (EXTRQ: 

Abrasive  blasting 

Acid  washing „ _ - 

ElectropoKshing.. 


YES„ 
YES- 
YES... 
YES... 
NO..... 
N0.„ 
YES- 
YES... 
YES- 
YES... 

YES... 
YES.„ 
YES... 
YES... 
YES.. 


NO.... 
NO.... 
YES.. 


Brick. 

loncrele 

rock. 


vra.-_ 

YES 

NO 

YES 

YES 

YES 

YES 

YES 

YES 

YES 


Glaas 


YES- 
YES.. 
YES- 
YES.. 
NO.... 
NO.... 
YES.. 
YES.. 
YES- 
YES.. 


NO... 
YES.. 
YES- 
YES.. 
YES- 
NO.- 
NO..- 
YES- 


YES 

YES 

YES 

YES 

YES- - 


NO.... 
NO.-. 
YES- 


YES- 
YES... 

NO 

YES- 
YES.-. 
YES.-. 
YES..- 
YES-.. 
YES... 
YES-- 


NO 

YES 

YES- — 

YES 

YES 


NO- 
NO..- 
YES.. 


Liquid  phase  solvent  extraction . 

Scanfication  and  grinding 

SpaMng- 


Thermal  desorpUon- 


YES... 
YES- 
NO— 
YES... 
NO..- 
YES.- 
YES- 
YES- 
YES-. 
YES... 


Wood 


doih 


YES- 
YES.-. 
YES 
YES.-. 
YES- 


NO- 
NO- 
YES- 


YES- 
YES- 
NO — 
YES- 
NO 

YES- 
YES- 
YES- 
YES- 
YES- 


NO- 
YES- 
YES.. 
YES- 
YES- 

NO- 
NO- 
YES- 


YES 
YES 
NO.. 

YES 

YES 
NO.. 
YES 
YES 
YES 
YES 


YES.. 
NO- 
NO- 
NO- 
YES.. 


NO- 
NO.. 
NO.. 


YES- 
YES.. 
NO.... 
YES.. 
YES- 
NO... 
YES.. 
YES.. 
YES- 
YES.. 

NO- 
NO... 
NO..- 
NO.-. 
YES- 

NO... 
NO... 
NO- 


NO 

YES 

NO 

YES 

NO 

NO— 

YES 

NO 

YES 

YES 


YES. 

NO... 
t<0-. 
NO... 
YES. 


Rubber. 


NO- 
NO- 
NO- 


N0-. 
YES. 
NO... 
YES. 
NO... 
NO... 
YES. 
NO... 
YES. 
YES. 


NO... 

NO- 

NO 

NO 

YES  — 


NO.. 
NO. 
NO. 


NO- 
YES.. 
NO- 
YES. 
NO.- 
NO... 
YES. 
NO- 
YES. 
YES- 


YES 

NO - 

NO 

NO- 

YES 


NO.. 
NO- 
NO- 


NO- 
YES. 
NO- 
YES.. 
1*0-. 
NO- 
YES. 


NO 

YES 

NO 

YES 

NO 

NO 

YES 

YES 

YES 

YES 

YES 
YES 
YES 
YES 
YES 

NO 
NO 
NO 


NO 

YES 

NO 

YES 

NO 

NO 

YES 

YES 

YES 

YES 

NO 

YES 

YES 

YES 

YES 

NO 
NO 
NO 


NO 

YES 

NO 

YES 

NO 

NO 

YES 

YES 

YES 

YES 

YES 

YES 
NO 
NO 
YES 

NO 
NO 
NO 


NO 

YES 

NO 

YES 

NO 

NO 

YES 
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Table  1  .—Debris  Treatment  Stahoaros— Contknied 


Dabri*  caiagoiy 


obiact* 


Vapor  phaM  aoAwnl  axlraction . 


Oaakucinn  (DST^Q: 


Cliaracal  onoaaon«.. 
Chammi  raduciion». 
Pholocharaical 


Macroancaoaulaaon.. 

Mnoancapauiaaon — 

Saaling.. 


Ww»fBlarAioriialiciJiaWroc»clea.in<OthafOi9aiacCowipoundaCC05: 
Eittaclion  (EXTRC): 


Daamcion  (DSTRC): 


nMnnal  daafeucaon.. 


MjgoancapauMion- 


f»olywuc>aar  Afowalici  CC06: 
Ettadion  (EXTRC): 

tWaiUng - 


Acid  waitanQ. 
EiacbtipoiannQ - 


Liquid  phaaa  aoi««ni  aKtraclion . 
Scanficsbon  and  flnndkig— _>.. 


MlinB.. 


YES- 
YES- 
YES. 

YES- 
YES- 
NO- 
NO- 
YES- 

NO- 
NO- 
YES.. 


YES- 
YES.. 
YES.. 
YES- 
NO- 
NO..- 
YES.. 
YES.. 
YES.. 
YES- 


Brick. 

AjiKiaii 

rock. 


YES- 
YES- 
NO.- 
NO- 
YES- 

NO- 
NO- 
YES.. 


Vapor  plwaa  aolvanl  artacbow . 
Walar  waMvng  and  ipraying  — .. 
DaMudion  (OSTRQ: 


Ctwnical  oaxlaaon.. 
ChanMcal  radudion. 
Pholocnanicat 


I  {iMMoLjt 
MacRwncapiulalion.. 

vMcroancapaulaBon . . . 
Saaing.. 


Otwr  Non^M^anaM  Polar  Organic  Conipounda  O007: 
i(EXTRQ: 

Aliraaiya  Maatng , 

Acid  waaNnQ* 


Spaing- 


YES- 
YES- 
YES- 
YES.. 
NO- 
NO- 
YES- 
YES- 
YES.. 
YES- 
YES. 
YES- 
NO- 
NO.. 
YES. 

NO- 
NO- 
YES- 


YES- 
YES.. 
YES- 
YES.. 
YES- 
NO... 
NO- 
YES- 

NO- 
NO. 
YES. 


YES- 
YES.- 
N0.„. 
YES- 
YES.- 
YES.. 
YES- 
YES- 
YES- 
YES- 


Gtesa 


YES- 
YES.. 
YES.. 

YES. 
YES- 
NO.. 
NO... 
YES- 


Vapor  phaaa  miuant  artraclioft . 
Walar  waahaiQ  and  ipraying— . 
Oaakudion  (DSTRQ: 


YES. 
YES. 
NO™ 
NO... 
YES. 


NO- 
NO.- 
YES. 


YES- 
YES- 
NO- 
YES.. 
YES. 
YES- 
YES. 
YES. 
YES. 
YES. 


NO.- 
NO- 
YES. 


YES- 
YES.. 
NO.- 
YES- 
NO.- 
YES.. 
YES- 
YES- 
YES.- 
YES- 

YES- 
YES- 
NO- 
NO.- 
YES- 


Wood 


YES 
YES 
NO. 
NO. 
YES. 

NO- 
NO- 
YES.. 


NO- 
NO- 
YES. 


YES- 
YES- 
NO.- 
YES- 
NO— 
YES- 
YES- 
YES- 
YES. 
YES. 

YES- 
YES- 
NO- 
NO- 
YES- 


YES- 
YES. 
YES- 
YES. 
NO- 
NO... 
N0.._ 
YES. 

NO- 
NO.-. 
NO... 


Na_ 

NO- 
YES.. 


YES- 
YES- 
NO— 
YES- 
YES- 
N0._. 
YES- 
YES- 
YES.. 
YES:- 


YES 
NO- 
NO. 
NO 
YES. 

Na- 
N0_ 
NO- 


YES- 
YES- 
NO— 
YES- 
YES- 
NO— 
YES- 
YES. 
YES- 
YES- 

YES- 
NO— 
NO- 
NO- 
YES- 

NO— 
NO.- 
NO— 


Papar, 
doth 


NO... 
YES. 
YES. 

YES.. 
NO™. 
NO.... 
NO- 
YES. 


NO. 
NO. 
NO. 


NO-. 
YES. 
NO- 
YES. 
NO- 
NO  .- 
YES. 
NO- 
YES. 
YES- 
YES. 
NO.- 
NO.. 
NO- 
YES. 

NO.- 
NO- 
NO.- 


Rubber. 
ptastK 


YES 
YES 
YES 

YES 

YES 

NO 

NO 

YES 


NO 
NO 

.J  NO 


Chsmcil  fwlucM)n..» 


NO— 
YES- 
NO— 
YES- 
N0_ 
NO— 
YES- 
NO- 
YES. 
YES- 

YES. 
NO-. 
NO.- 
NO.- 
YES. 

N0-. 
NO- 
NO- 


NO 

YES 

NO 

YES 

NO 

NO 

YES 

YES 

YES 

YES 

YES 

YES 

NO 

NO 

YES 

NO 
NO 
NO 


NO 

YES 

NO 

YES 

NO 

NO 

YES 

YES 

YES 

YES 

YES 

YES 

NO 

NO 

YES 

NO 
NO 
NO 
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Table  1.— Debris  Treatment  Standards— Continued 


Dabrta  calsgory 

K^^nmmmWm  GdSgOfy  ■nO  VWUNnl  MPCINIUIUyy  * 

M«al 

Brtckt 
oonoralSt 

Glaas 

Wood 

Paper. 

Rubber. 

obiacia 

rw*. 

doth 

pMBHC 

PSWfVMfK 

NTIfnOliMZBuOn  (IMMDLI. 

^^CTwncdpwmion 

NO.   

NO 

NO 

NO 

NO.  

NO 

MicroancapsuMion 

Sealing . 

NO 

YES 

NO 

YES- 

NO.™.. 
YES... 

NO  .., 

NO — 

NO 

NO 

NO 
NO 

Non-VoMieMelalaCCOe: 

Extracton  (EXTRC): 

Abraanw  biasling _ - 

AcMwathira                                                                     

YF9     ,,,, 

YES  

YES- 

YES- 

NO 

NO    . 

YES 

YES      .     ... 

YES.-. 

YES    . 

YES 

YES 

.    Electropoiiahing 

YE8..~ 

NO 

NO 

NO — 

NO 

NO 

LiQuld  phaaa  advanl  axti  action  ,..„..—.„...—„.„......................».....».—.—...........»»».»... 

YES 

YES 

YES.- 

YES.-. 

YES 

YES 

ScwtBcation  and  oriP'<'«« 

NO 

YES    -     ... 

NO 

YES.-. 

NO 

NO 

SpaWng — .....„.-........—..——.....-.»—...——.....— 

NO -. 

YES 

YES.- 

NO 

NO 

NO 

^r^h^k^^^b^l    ^Adh^kjhdia^a£dh^b 

NO 

NO 

NO 

NO 

NO 

NO 

YES 

YES..; 

YES-. 

YES-.. 

NO 

YES 

Vapa  phaaa  aolvem  axtraction 

NO       1  ,1, 

NO 

NO 

NO 

NO.     .    . 

NO 

Water  waahing  and  spraying .. 

YES , 

YES-     

YES- 

YES- 

YES       - 

YES 

Destnjction  (DSTRC): 

Bjodagradation .1  imiii.  im,. 1,1,11,1, 

NO 

NO 

NO 

NO 

NO 

NO 

Chemical  oxidation .„            „.      - 

NO 

NO 

NO 

NO 

NO. -. 

NO 

Chemical  reduction  * . „      , 

NO 

NO... 

NO 

NO...... 

NO 

NO 

nk  ■  a                   •       >  .         « --  — J 

NO-      

NO 

NO      . 

NO 

NO.    .. 

NO...... 

NO 

NO 

NO 

YES- 

YES 

YES 

ImmoNizalion  (IMMBL): 

YES.    .    -.. 

YES 

YES- 

NO 

NO 

NO 

YES 

YES 

YES— 

NO. 

NO 

NO 

Sealing _ - ; 

Volatile  Metals  CC09: 

YES 

YES 

YES 

NO.    .. 

NO 

NO 

Extraction  (EXTRC): 

Abfttsivs  bte9ting...».......«...«..............»».»»w....»..». »„.......»»».,»..».»».**.»».««..».....»«. 

YES 

YES    — 

YES- 

YES.-. 

NO 

NO 

ndo   WBUntHfl       >*•»•»>•••»«**•• m... ■»»■.. immii min .■■.iiiiiii 

YES    

YES.    . 

YES— 

YES- 

YES 

YES 

Electropoiishing — _     —    — 

YES 

NO . 

NO 

NO — 

NO 

NO 

Liquid  phase  solvent  extraction -     .               —    ~~    — 

YES 

N0._     

YES — 

YES 

YES — 
NO - 

YES — 
YES.-. 

YES 

NO 

VES 
NO 

Spallirtg — ..._ — ...™_._............™™._........„.~.„™„..™ — ... — __™_™___~.._ 

Thennal  desorpbon ~ —    

NO      ...    _. 

YES- 

YES    . 

NO 

NO 

NO 

NO       

NO.-. 

NO 

NO 

NO 

NO 

Vibratory  finishing _    — 

YES -. 

YES. 

YES- 

YES.-. 

NO.     . 

YES 

NO 

NO.     -      - 

NO 

NO 

NO 

NO 

WstST  wssNnQ  HMJ  flprsying  ....,.«..».......»».»»«.»«.»..»..»«»».»»».»«»..»..«-.»...«..».*».»..» 

YES 

YES 

YES— 

YES..- 

YES 

YES 

Destnjction  (DSTRQ: 

IHUIHUJilM-Hllimi « *..••.•••. •■•.' 

NO 

NO 

Na 

NO 

NO 

NO 

NO.        .    .- 

NO - 

NO 

NO.-... 

NO™       . 

NO 

Chemical  reduction _ _ _    _. 

NO. 

NO 

NO — 

NO. 

NO 

NO 

m..^          '    *-      ll.l',,.l     bHB^lA^Bdk.^ 

NO. 

NO 

NO.... 

NO    — 

NO — 

NO 

HO 

NO 

NO 

Tharnwl  destnjction — 

YES- 

YES 

YES 

Immobilization  (IMMBL): 

YES 

YES -. 

YES 

YES 

YES- 
YES— 

NO 

NO 

NO 

NO 

NO 

Macroencapsulation..........— —_.........«.— ........... — ..» — — -. 

NO 

MKroerKapsuwiwn  *  .~.....~i~....~— ~». — ......~........... 

Seeing... _.... - „ 

YES 

YES. 

YES- 

NO 

NO 

NO 

Non-Metal  Inorganics  CC10: 

Extraction  (EXTRC): 

Abrasive  blasting 

YES.. 

YES 

YES— 

YES..- 

NO 

NO 

Acid  washing            

f^ 

NO,  1 

NO 

NO 

NO 

NO 

Electropotshing 

YES 

NO 

NO 

NO — 

NO 

NO 

YES 

YES..- - 

YES.-. 

YES-.. 

YES 

YES 

Scarification  and  grindhig 

NO     

YES        .    . 

NO.     . 

YES 

NO 

NO 

Spelling. 

NO 

YES 

YES- 

NO — 

NO 

NO 

Thermal  desorplion........ , 

NO 

NO. 

NO — 

NO - 

NO 

NO 

ilM||^ai|.ii  flji?«liljMi 

YE8, 

YES 

YES- 

YES.-. 

NO —     . 

YES 

NO 

NO 

NO—. 

NO 

NO 

NO 

Water  washing  and  spraying , 

YES 

YES 

YES.-. 

YES.... 

YES 

YES 

DestnK:lion  (DSTRC): 

Biodegradatlon         

NO 

YES.. 

NO — 

NO. 

YES - 

NO 

YES . 

NO... -. 

NO- 
YES.. — 

NO — 
YES- 
NO    - 

NO 

YES... 

NO..— 
NO...... 

NO 

NO — 
YES- 

NO 

NO 

NO 

flfc'  .    Ml    [          .  1      —  -  -?  -l—AI--  — 

YES 

O^m^Vl  f«lMCt^ 

NO 

NO J 

YES -. 

NO 

PhoUKheminal  frwatment                                                                           

NO 

Thermal  destruction , .i,i,i,i,,.x 

YES 

Immooattation  (IMMBL): 

Macroerwapaulation 

NO 

NO      -      . 

NO — 

NO 

NO 

NO 

MicTOoncKnutaXion       - - 

NO 

NO 

NO      . 

NO 

NO — 

NO 

'  SaeUng                                  

NO 

NO 

NO 

NO 

NO 

NO 

Key:  YES-Technology  is  BOAT  tor  specific  dabrta/contamlnant  comblnaBon  table:  NO-Technology  la  not  BOAT  tar 
■  Treatment  technologiea  we  defined  in  Table  1  of  40  CFR  266.45.  Non  waitawater.  and  wastewater  rseiduale  from  tr 
standwds  tor  F039. 

«Con>aminatad  surfaces  laysrs  that  have  been  removed  tyspeing  are  contaminalad  debris  and  must  be  treeled  to  meet 
•  Add  washing  is  BOAT  tor  halarocydes  but  la  not  BOAT  tor  simple,  non-polar  aromalica. 


■  •*  -      -t  -t — I  -  •  J  -  _- 1  -  -  _» 

^Mcnic  (MOrW/oonnnwni 
of  (MriitM     " 


•ubitct  lo  funtrtcSI 
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*  Oomical  reduction  of  hexavaleni  chromium  conlaminatad  debris  )•  BOAT. 

*  Acid  wmimg  m  not  BOAT  for  arseriK  contammaied  deont. 
I  to  not  BOAT  tor  arMnic  and  marcuiy  containtnated  detxis. 


Table  2.— Spechtc  Constituents  for  Each  Contaminant  Category 


Pilieidea  and  Aromalict.  CC01: 
NorvRolar  Aromatic  Compounds: 


Halogenatad  Ptwnola,  Craaois,  and  Ottiar  Potar  Aromatics: 


Dwcription  of  contaminant  category 


Constituent 


llaluiiaiia>ai]  Cydc  AlptiaMca,  EVws,  Esters,  and  Ketorws: 


UMI 


Chkxinated  benzenes.  N.O.S.* 

CMorotMnzene 

CNorobenzilate 

beta-Chloronaphtiialene 

o-OicNorot>enzene ».«.»......«.«« 

m-Oichtorot)enzena....... «. 

p-Ochiorot)enzene.......»»..-»..»...>»>-. 

OicNorobenzene,  N.O.S.* 

DicNorophenytarssie .»»» — ..»..»»»». 

HexacMorobennne 

Hexactitoropbene 

CNonnated  naplhalene.  N.O.S.*  — 

Pentachlorot)enzene 

1 ,2,4,5-TetracNorobenzene 

1  A4-TricWofot)en2ene 

Benzal  chlonde»...»...».....«.>«»»«»— 

P4>'4X)0 

P4>'-00E ~-~ 

P4)'D0T ■ ■— --■ 

HexacNorocyclupoi'itadton^ ..«__.« 

1  ^o-CtiioroprMnyl)thiouraa 

Benzotrichtoride 

Benzyl  cNonde...-.~.~~.~~—— ~—. 
HeptacNor —.—_-. .<___„_ 

Cttlorinated  phenol,  N.0.a» 

p^Chloroeniline  — ...»»».»««.....«....«..«..^.» ^ 

o-CNorophenol 

3,3'-Oichlorot)enzidbw . ~~— ~ 

2.4-Oichtorophenol 

,oHjicnioropnenoi „_„....... — „...„.-.___-.- 

4,4'-Methylenebis(2-chloroanlline) < 

Pentachtorophenol -~ 

2,3.4.6-Tetrachlorophenol ^— 

2,4,S-Triohlorophenol 

2,4,6-Trichlorophenol ; 

pOiloro.nKcroaol «.™~.™.™— .-..-— ~—— 

Methoxychlor ......_......«».».......«.....,.« .*. 

4-Bromophenyl  phenyl  ether 

3.ChloroprDpior«trte ~. 

Acetyl  chloride - -~ 

ANyl  chlonde  ...»»....«».»...«...».»-..*».»-m»».»«w«. 

Bromoacetone . 

Chloral 

ChioramtMJCil ™ 

Chioroaoetaldehyde . 

Chloromethyl  methyl  ether 

CNoroprene — ~~ — 

DiaHate .'. 

bnoosulfan «. 

Epct<lorot<ydnn..— .—.....■.„.„ __ 

FtuoroaoetafiMde  .......*..,^^..^www.....«^.i 

Fhioroaoetic  acid,  sodbm  salt 

Methyl  chlorocartMnate — 

Methyl  iodide  ..»....»..»«.....«....»•...»....«......«»....».. 

Mustard  gas 

NUrogon  mustard . — ...—.............«.. .«. 

Nitrogen  mustard  N-oiode  ...«».»...„.».». .« 

Nitrogen  mustard,  hydrochloride  salt 

Nitrogen  mustard,  N-Oxide,  hydnhchtoride  salt.. 

Propylene  dichloride 

UracN  mustard 


CAS  No. 


IOS-flO-7 

510-1  &-6 

91-58-7 

95-50-1 

541-73-1 

10S-46-7 

2S321-22-4 

696-2S-6 

118-74-1 

70-30-4 

608-83-5 

95-04-3 

120-82-1 

98-47-3 

72-54-8 

72-55-9 

50-29-3 

77-47-4 

5344-82-1 

9H)7-7 

100-44-7 

7»-44-8 


108-47-8 

95-67-8 

91-84-1 

120-83-2 

87-85-0 

101-14-4 

87-88-5 

58-80-2 


AMrin.. 


Chtordane ...^..«. 

CMoroolkyI  ethers,  N.O.S.*- 

OWdnn 

EmMn 


8»-08-2 

S8-60-7 

72-43-5 

101-55-3 

82-68-8 

542-78-7 

75-36-5 

107-05-1 

508-31-2 

75-87-« 

305-03-3 

107-20-0 

107-«>-2 

126-89-8 

2303-18-4 

115-29-7 

106-89-8 

640-19-7 

62-74-8 

146-82-3 

79-22-1 


505-60-2 

St-75-2 
126-85-2 


78-87-S 
86-75-1 

140-S7-8 
309-00-2 


S7-74-8 

eo-S7-t 

72-20-6 
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Table  2.— S»»EaHC  CoNsriTueNTS  for  Each  Comtaminant  Cateoory— Continuad 


Dkndns.  Furam,  and  TiMir  Pncuraon,  OC02: 
Otadm/FuranB,  and  Tlwir  Pracuraon: 


Haiogenaled  AMphatic  Compounds.  CC03: 
Halogenatad  ANphalic  CompoundK 


DMCfiption  ol  contaminant  category 


ConaMuanA 


Ennvt  I 


Kapona 

ToMBhana 

Bia<2<MofoaViaiqfaH«Mana.. 
Biai2-« 


CAS  No. 


COOiathyl  Opyminyl  phoiphoroWola . 

o-Toluidna--,  ..      ■..■.- 

0-ToluiiftM  liydraoMoridB.— «»>»••«»— ••—>»« 

p-Tohadkia 

Phawytttittufaa  ^...w».^..«..*««»»w... 

Smxtmtn —  . 

Saochaitn  mMb 

Sttychnna 


TixpanMaa- 
Wartarin  «0J«).. 
\Marfarin  (>0.3%). 


Warfaiin 


(>as%>. 


naiomavianaai  ri.u.o. 


1024-57-3 
466-7»-e 
14»-a0-0 
8001 -«-X 

iio-7s-a 

111-01-1 

11i-44-4 

10»-6O-1 

542-00-1 

100-00-0 

904-24-4 

1402-00-2 

01-02-6 

02-07-5 

357-57-3 

50-10-0 


50-07-7 

10643-55-0 

030-56-2 

13256-22-0 

54-11-5 


297-07-t 

06-53-4 

030-21-6 

100-40-0 
103-06-6 
»1-07-2 

57-24-0 

72-57-1 
01-01-2 
01-01-2 


1740-01-0 
04-75-7 

03-72-1 
00-7O-6 
75-70-7 


ROA*. 

QcMoraprapana,  NXX&* . 
PcWoropropanol.  HOA* 
NlOS.' 


20030-10-7 


20645-73-3 
20052-23-0 

75-004 

030-20-0 
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Table  2.— Speofic  Constituents  for  Each  Contaminant  Category— Continued 


Contaminant  category 


Nitrated  Arofnatic  and  Aliphatic  Compounds,  CC04: 
Nitrated  Aromatic  and  Aliphatic  Compounds: 


Deacription  ot  conlaminant  calagory 


Consliluanft 


1 .1 ,2,2-Tetrach(oroethane 

TetracNoroethene 

Bromotorm ^.,.«.». 

Mettiyl  chkxotorm . 

1 .1 ,2-Trichioroethana 

TricMoroethylene 

Trichloromonofluoromethana 

Trichlofooropane.  N.O.S.* 

1  ^3-TiichloropfOpane 

Vmyl  chtoride 

Hexachtorobutadiene 

Hexachkxoethane 

Hexachloropropene 

PenlacWoroethane 

Tris(2,3-dibromopropy1)phosphate. 

1 .3,5-Trinrtrobenrene — 

2<;yclohexyM,6Klinitrophenol 

2-Nitrooropar)a — 

Oiethyi-p-nitropheny«  phosphate  .... 

Dimethylcaitoamoyl  chloride 

MNNG 

Nitroglycenn ^^- 

Tetranitromettwne 


CAS  No. 


Cyanogen _ — 

Cyanogen  bromide 

Cyanogen  chloride 

Dinoseb — 

4,6-Dinitro<>-cresoi  — ,-~ 

2,4-Oinitrophenol 

2,4-Oinitrotoliierw.....^. — 

2,6-Onitrotol'  >ene „.. 

S^Nitro-o-tohj'  «ne — 

Methyl  paratton ... 

Parathion _ 

Dinitrobenzen «,  N.O.S.* 

p-Nitroaniline - 

Nitrobenzene.  

p^Nitrophenol 


Non-Polar  Aror^tics,  Heterocydes,  and  Other  Organic  Compounds, 
CC05: 
Non-Polar  Aromatics,  Heterocydes,  and  Other  Organic  Com- 
pounds: 


UMI 


(Deleted:  2-Nr>r<ipropanel 

7,12-DimethyttH>«(a)anthracene . 

Benzotilfkjoraiitrierw 

Citnjs  red  No.  2 

Oibenzo(a.h)pyrerM 

Dibenzo<a.i)piTOrw 

ChtomaphazMi. 

7H-Oibenzo<c,g)carb4zole 

BeraCclacndme _ 

Dibertz(a,h)achdine 

Dibenz(aj)acridine 

Nitrosamines.  N.O.S.* 


79-34-5 

127-18-4 

7S.25-2 

71-55-6 

79-00-5 

79^)1-6 

75-69-4 

96-18-4 

75-01-4 

87-68-3 

67-72-1 

1888-71-7 

76-01-7 

126-72-7 

99-35-4 

131-89-5 

79^46-9 

311-45-5 

79-44-7 

70-25-7 

55-63-0 

509-14-8 


460-19-5 
506-68-3 

506-77-4 

88-85-7 

534-52-1 

51-28-5 

121-14-2 

606-20-2 

99-55-8 

298-00-0 

56-38-2 

25154-54-5 

100-01-6 

98-95-3 

100-OM 

79-46-9 

57-97-6 

205-82-3 

6358-53-8 

189-64-0 

189-55-9 

494-03-01 

194-59-2 

225-51-4 

226-36-8 

224-42-0 

35576-91-10 


Coal  tar  creosote — 
Toluerte 


Safrote — 
Pyridine.. 


Benzene 

1 ,1  -Dimethylhydrazine 

1,2:3.4-Diepo)(ybutane 

1 ,2-Oiimthylhydrazina 

1,2-Propylenimine 

1  •Acetyi-2-thiourea 

2-Methyllaclonitrile 

Aldicarb. 


alpha,alpha-Oimethylphenethylamine .. 

alpha-Naphthylthiourea — 

4,6-Dinitro-o-creaol  salts — 

Azaserine 

Creosote 

Crasols  (CresyMc  acid) 

Crotonaldehyde 

QycSStfl ...........».»■■•*•<••••>»  >MH*<*>«  •••• 

Diethylstilbesterol 


8007-42-2 

108-88-3 

120-58-1 

94-59-7 

110-86-1 

71-43-2 

67-14-7 

1464-53-5 

540-73-8 

75-55-8 

591-08-2 

75-86-5 

116-06-3 

122-09-8 

86-68-4 

115-02-6 

1319-77-3 
4170-30-3 
14901-08-7 
56-53-1 
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Table  2.— Specific  Constituents  for  Each  Contamnant  Cateqoky— Cominued 


DMCfiption  cH  oonttwlnart  ciliBOfy 


ConcMuanl 


CASNa 


(DFP).. 

• 

DinMlhyl  i 

Endolhjl        .» -.>^ 

Eonflphnns » — 

Ethyl  c«t)»wt>  (urethaiw) 

add-. 


fc*  tiriiiiBii  ai  Bifc  ammm 


O AO;-Trtim>>  ( 

0,0-OMh)f(  S^MlliyMMiiaphoiphMB . 


Rnarpin*.. 


Skvplosolocin 


PolynuGtMr  Afonwlica.  CC06: 
PdymjclMf  AromaticK 


ThiuiWHinifiliH- 
TNouM* 


Toiuaiw 
2,4-Ti 
i6-T( 
3.4 


Tni(1  .flziniinyOpliMpMna  lulMs.. 

1.34'repara  mnoiw— — - ~ 

5-(Awinowmhyl)-3  iiowMlol 


Daunomyoin- 


ThotanoM ..... 


B«nz(a)anlhiaoam — 

^ «*-  ^-^ *^-  —  -^ ... 

IMnni\D|IIUOranVMnVM 


Ctwyww>^ - - ■ 

Dawnii(«.t^  <hi  Mill 


wm 


Aluninun)  photpNda- 


S6-S1-4 

ao-si-5 

77-7e-1 

541-S3-7 

14S-73-9 

S1-43-4' 

S1-7»-» 

62-SO-O 

110-80-5 

111-«4-6 

151-46-4 

M-4S-7 

SO-00-0 

a4-1»-6 

785-94-4 

757-58-4 

108-31-8 

123-39-1 

108-77-9 

16752-77-6 

1338-23-4 

80-34-4 

624-83-9 

56-04-2 

1615-80-1 

758-73-6 

684-83-5 

615-53-2 

1116-54-7 

4548-40-0 

107-10-8 

126-66-1 

3288-564 

152-16-6 

123-63-7 

25265-76-3 

107-18-7 

51-52-5 

50-66-5 

18883-66-4 

107-48-3 

3888-24-5 

62-55-5 

74-83-1 

79-18-6 

62-564 

137-26-6 

26471-62-S 

85-80-7 

823-40.5 

486-72-0 

25376-45-8 

52-24-4 

1120-71-4 

2763-86-4 

482-80-6 

20830-81-3 

303-:34-1 

75-44-5 

630-10-4 

38196-16-4 


56-55-3 

205-884 

50-32-8 

218-01-6 

53-70-3 

182-66-4 

206-44-0 

199-38-5 

91-80-5 


91-20-3 


20658-73-6 
7803-554 
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Table  2.— Specific  Constituents  for  Each  Contaminant  Category— Continoed 


Contaminant  categoiy 


Other  Nonhalogenated  Polar  Organic  Compounds.  CC07: 
Other  Nonhalogenated  Polar  Organic  Compounds: 


Tton-Votatiie  Metals,  CC08: 
r4ocvVoiatile  Metals: 


UMI 


Deeolption  ol  cuinawinart  calegoqr 
CorttMuent 


Benzenearsonic  add.. 

Cacodylic  add 

Diethyiafsine — 

Osmium  tetroxide...-. 
Tetraethyl  lead 


2-Acetylaminofluorer«e-.... 

Aoylamide 

4-Anninct)iphenyl 

Allyl  alcohol 

Aniline 

a.a-Oimethoxybenzidhw .. 


p>Oimethylaminoazot)enzene . 

3.3'-Dinieihylbenzidine 

Di-n-propylnrtrosamine 

ftphenylamine 

1 ,2-Diphenylhydrazine 

aipha-Naphthylamine 

beta-Nafrfithylamine — 

N-Nitrosodl-n-butylamine 

N-Nitrosodiethylamine .... 

*N-Nitrosodimethvlamine 

N-Nitrosomethyiethylamine..... 

N-NjtrosomorphoHn*. 

N-Nitrosopiperidne 

Pheracetm 

2,4-Dimethylphenol » — 

Phenol 

Resorcmol 

Acrolein 

Caitxjn  disulMe 

Ethyl  methacrylate 

Isotxjtyl  alcohol 

Ethylene  oxide 

Thioohenol 


CAS  No. 


Methyl  ethyl  ketone  ............ 

Methyl  methacrylate ~ 

Methyl  methanesulfonate... 

Acetophenone ~ - 

p-Beraoquinone ~. 

Bts(2-ethylhexyi)phthalate.. 
Butylbenzyl  phthialate. 


Phthakc  add  esters.  N.0.&*.. 

Diethyl  phthalate 

Dimethyl  phthalate 

Di-n4)utyl  phthaMe 

Di-rvoctyl  phttwiata 

1 ,4-Naphthoqunone 

AcetofNtiilo »■ »»..* 

AcryionrtrHe  — »..■■ 

Etttyi  cyande.. 


MethacrytoniHile 

DisuHoton -. 

Famphur 

Ptnrale 

PhthaMe  anhydride... 
1,4-Oiethyleneoxide. 

Pronamide 

Phenyhnercury  acetate.. 


96-05-5 

75-60-5 

692-42-2 

20616-12-0 

78-00-2 


53-96-3 

79-06-1 

92-67-1 

107-18-6 

62-53-3 

119-90-4 

60-11-7 

119-93-7 

621-64-7 

122-39-4 

122-66-7 

134-32-7 

91-69-8 

924-16-3 

55-18-5 

62-75-9 

10595-95-6 

59-89-2 

100-75-4 

62-44-2 

105-67-9 

108-95-2 

106-46-3 

107-02-6 

75-15-0 

97-63-2 

76-83-1 

75-21-8 

106-96-5 

78-93-3 

80-62-6 

66-27-3 

96-86-2 

106-51-4 

117-81-7 

85-68-7 

84-66-2 

131-11-3 

84-74-2 

117-84-0 

130-15-4 

75-05-6 

107-13-1 

107-12-0 

126-98-7 

296-04-4 

52-65-7 

296-02-2 

85-44-9     . 

123-91-1 

23950-50-5 

62-38-4 


Barium 

Barium  compounds,  N.O.S.* 

Barium  cyaiiide 

Beryllium ~ -y.. 

Beryllium  compounds,  N.O.S.*V... 

Calcium  chromale i... 

Chromium  compounds,  N.O.S.*.... 
Chromium  (total) 

CotMit . 

Copper .: 

Copper  cyanide 

Manganese 

Nickel 


Nickel  compounds,  N.O.S.*.. 

OllVUi.. 


Silver  compounds.  N.O.S.*.. 


7440-39-3 

542-62-1 
7440-41-7 


7440-47-3 

7440-48-* 

7440-50-8 

544-92-3 

7430-96-5 

7440-02-0 

7440-22-4 
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Table  2.— Specific  Constituents  for  Each  Contaminant  Category— Continued 


Contaminant  category 


Description  of  contaminant  category 


Constituent 


CAS  No. 


Volatile  Metals,  CC09: 
Volatile  Metals: 


Non-Metal  Inorganics.  CC10: 
Non-Metal  Inorganics: 


Cartnn  oxyfkioride — 

Vanadium 

Nickel  cart>onyl 

Nickel  cyanide 

Silver  cyanide 

Vanadium  pentoxide.. 


Antimony  compounds,  N.O.S.* 

Arsenic 

Arsenic  compounds,  N.O.S.* — 

Arsenic  add 

Arsenic  pentoxkle 

Arsenic  trioxide , 

Bismuth x.. 

Cadmium 

Cadmium  compounds,  N.O.S.* 


Lead  compounds,  N.O.S.*.. 

Lead  acetate -. 

Lead  pTtosphate 

Lead  subacetate 

Mercury. 


D/lercury  compounds,  N.O.S.* .... 

Mercury  fulminate 

Selenium 

Selenium  compounds,  N.O.S.  * .. 

Selenium  sulfide 

Selenium  dioxide 

Thallium 

Thallium  oxide 

Thallium  acetate 


Thallium  caitMnate.. 


Thallium  chkxide.. 

Thallium  nitrate 

ThaMum  selenite.. 
Thallium  sulfate.... 


Thallium  compounds,  N.O.S.*.. 

Zinc — 

Zinc  cyanide 


Zinc  phosphide- 


Cyanides.  N.O.S.*.. 
Hydrazine  ..._......_..< 

Nitric  Oxide. — 


Nitrogen  Dioxide.. 

Phosphine 

Radkxwdides 

Strontium  suHids.. 
Sodkim  cyanMe.. 


Catokm  cyanMa.. 


Hydrogen  cyanide.. 
Fluorine ~~. 

I  fc  III an    ^ i-j- 

nyorogen  isjonoe... 


Hydrogen  sulfide.. 

Potasskjm  cyarade 

Potesswm  silver  cyankto.. 


353-50-4 

7440-e-2 

13463-39-3 

557-19-7 

506-64-9 

1314-62-1 


7440-36-0 

7440-38-2 

7778-39-4 
1303-28-2 
1327-53-3 
7440-«9-9 
7440-43-8 

7439-92-1 

301-04-2 
7446-27-7 
1335-32-6 
7439-97-6 

628-86-4 
7778-49-2 

7488-56-4 

7783-00-8 

7440-28-0 

1314-32-5 

563-«8-8 

6533-73-9 

7791-12-0 

10102-45-1 

12039-6-0 

7446-18-6 

7440-66-6 

557-21-1 

1314-64-7 


57-12-5 

302-01-2 

10102-43-9 

10102-44-0 

7803-51-2 

1314-06-1 

143-33-4 

502-01-8 

74-90-8 

7782-41-4 

7864-39-3 

7783-08-4 

151-504 

506-61-6 


'The  abtxeviatk>n  N.O.S.  (not  otherwise  specified)  signifies  those  meml)ers  o(  a  general  dass  not  specifKally  listed  by  name  In  Ms  table. 


25.  In  subpart  D,  S  268.46  is  added  to 
read  as  follows: 

§268.46   AttamatlvvtrMtinwit standards 
based  on  HTMR. 

(a)  Table  1  identifies  alternative 
treatment  standards  for  F006  and  K062 
nonwastewaters. 
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Table  1.— Alternative  Treatment  Standards 


Waste  code 


RKM:  See  Mk>  TaWe  CCWE  in  26&41  end  TaUe  OCW  in  268.43 


K062;  See  Aleo  Table  CX:WE  in  268.41  end  TaMe  CCW  in  266.43- 


Regulated  hezaidoua 
constituent 


Antimony .. 

Arsenic 

Barium . .. 

Beryllium 

Cadmium 

Chromium  (Total) — 

Cyanide  (Total)  (mg/kg).... 

Lead 

(Mercury 

Nickel 

Selenium „„ 

Silver 

Thallium 

Vanadkim 

Zinc 

Antimony 

Arsenic „.....».»»..-. 

Banum ~. — 

Berylfcum '. 

Cadmium — — 

Chromium  (TotaO 

Lead 

MOTCUfV         tft .,.««»..■■«.■■ 

Nickel 

Selenwm 

Silver 

ThaMkjm 

VanadHjm ...««..». — 

Zirw 


CAS  No.  for 
regwaied 
hazaroous 
consuuierrt 


7440-36-0 
7440-38-2 
7440-39-3 
7440-41-7 
7440-43-9 
7440-47-32 
57-12-5 
7439-92-1 
7439-97-6 
7440-02-0 
7782-49-2 
7440-22-4 

7440-62-2 
7440-86-6 
7440-36-0 
7440-38-2 
7440-39-3 
7440-41-7 
7440-43-9 
7440-47-32 
7439-92-1 
7439-97-6 
74*0-02-0 
7782-49-2 
7440-22-4 

7440-62-2 
7440-66^ 


Non- 
vrasiewater 
concenva- 


2.1 

0.055 

7.6 

0.014 

0.19 

0.33 

1.8 

0.37 

0.009 

5.0 

0.16 

0.30 

0.078 

0.23 

5.3 

2.1 

0.055 

7.6 

0.014 

0.19 

0.33 

0.37 

0.009 

5.0 

0.16 

0.30 

0.078 

0.23 

5.3 


26.  In  §  26&S0  paragraphs  (a)tl)  and 
(a)(2)  introductory  text  are  revised  to 
read  as  follows: 


S266.S0   ProMbHioraonstaragaof 


(a)  •  •  • 

(1)  A  generator  stores  such  wastes  in 
tanks,  containers,  containment  buildings 
or  subpart  X  storage  units  on-site  solely 
for  the  puipose  of  the  accumulation  of 
such  quantities  of  hazardous  waste  as 
necessary  to  facihtate  proper  recovery, 
treatment,  or  disposal  and  the  generator 
compbe*  with  the  requirements  in 

S  262.34  and  parts  264  and  265  of  this 
chapter. 

(2)  An  owner/operator  of  a  hazardous 
waste  treatment,  storage,  or  disposal 
facility  stores  such  wastes  in  tanks, 
containers,  containment  buildings,  or 
subpart  X  storage  units  solely  for  the 
purpose  of  the  accumulation  of  such 
quantities  of  hazardous  waste  as 
necessary  to  facilitate  proper  recovery, 
treatment,  or  disposal  and: 

27.  In  part  268,  appendices  IX  and  X 
are  added  to  read  as  follows: 

Appendix  IX  Requirements  for  Effective 
Treatment 

ABRASIVE  BLASTING 
Removal  of  contaminated  debris  surface 


layers  using  water  and/or  air  pressure  to 
propel  a  solid  media  (e.g.,  steel  shot, 
aluminum  oxide  grit,  plastic  beads). 

Debrii  typa  Ptrfonrwcn  •tandard 

Metal  objects ~ White  metal  finish,  all 

paint,  surface 
coatings,  rust,  visible 
cracks  and  crevices, 
scale,  corrosion,  and 
visible  staining 
removed 

All  paint,  surface 
coatings,  scale, 
visible  cracks  and 
crevices  and  visible 
staining  removed 

>0.6  centimeter 
surface  layer 
removed,  and  all 
paint,  surface 
coatings,  scale,  and 
visible  staining 
removed 


Non-Applicable  Debris  or  Application 
Restriction 

Objects  with  small  or  narrow  surfaces. 

Special  Safety  Precautions 

Abrasive  blasting  frequently  causes  heat 
and  sparks  at  the  debris  surface.  This  may 
cause  flammable  debris  or  contaminants  to 
ignite  and  explosive  contaminants  to 
explode.  Use  of  nonsparking  abrasive  or 


Class- 


Brick,  concrete, 
rock.  pavemenL 
wood. 


water  propelled  abrasive  may  reduce  the 
probability  that  ignitable  and  explosive 
debris  and  contaminants  will  ignite  or 
explode  during  abrasive  blasting. 

ACID  WASHING 

Surface  treatment  of  contaminated  debris 
using  solutions  of  low  pH,  including  (1) 
hydrochloric;  (2)  sulfuric  (3)  nitric;  (4) 
hydrofluoric;  (5)  chromic;  (6)  fluoboric;  (7) 
phosphoric;  and/or  (8)  other  acids  of 
equivalent  efficiency  applied  to  debris 
surfaces  using  a  spray  or  bath  with  sufficient 
residence  time  and  agitation  ^uch  that 
surface  contaminants  and  contaminated 
surface  layers  are  removed. 


Debria  type 
Metal  objects... 


Glass... 


Brick,  concrete, 
rock,  pavemenL 
wood  washing 
quality. 

Paper,  cloth, 
rubl>er,  plastic, 
washing  quality. 


Performance  standard 

White  metal  finish,  all 
paint,  surface 
coatings,  rust,  scale, 
corrosion,  visible 
cracks  and  crevices, 
and  visible  staining 
removed 

All  paint  surface 
coatings,  scale,  and 
visible  staining 
removed 

Remove  all  paint 
coatings,  scale, 
visible  staining,  and 
visible  cracks  and 
crevices 

Remove  all  visible 
staining 
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Non-Applicable  Debris  or  Application 
Restrictions 

Objects  with  small  or  narrow  surface.* 
Special  Safety  Precautions 

Acids  may  react  with  some  debris  and 
contaminants  to  form  hazardous  compounds. 
For  example,  acid  washing  of  cyanide 
contaminated  debris  could  result  in  the 
formation  of  hydrogen  cyanide  (HCN). 

Some  acids  may  also  react  violently  with 
some  debris  and  contaminants,  depending  on 
the  concentration  of  the  acid  and  the  type  of 
debris  and  contaminants.  Debris  treaters 
should  refer  to  the  safety  precautions 
specified  in  Material  Safety  Data  Sheets  for 
various  acids  to  avoid  incompatible  debris/ 
contaminant  combinations.  For  example, 
concentrated  sulfuric  acid  may  react 
violently  with  certain  organic  compounds, 
such  as  acrjrionitrile. 

ELECTROPOUSHING 

Siirface  treatment  of  electrically  conductive 
debris  by  passing  electricity  of  sufficient 
current  density  through  an  electrolytic 
solution  in  which  the  debris  has  been 
submerged,  with  sufficient  residence  time, 
temperature,  and  agitation  sudi  that  surface 
contaminants  and  contaminated  surface 
layers  are  removed. 


Debiii  typ( 
Metal  objects... 


Perfbnnanoe  standard 

White  metal  finish,  all 
paint  coatings,  rust 
scale,  corrosion, 
visible  staining,  and 
visible  cracks  and 
crevices  removed 


Non-Applicable  Debris  or  Application 
Restriction 

Metal  objects  that  do  not  conduct 
electricity. 

Special  Safety  Precautions 

Some  electrolytes  employed  for 
electropolishing  may  react  with  debris  or 
contaminants  to  form  toxic  or  hazardous 
compounds.  For  example,  acidic  electrolytes 
may  react  with  cyanide  to  form  toxic 
hydrogen  cyanide  (HCN)  gas.  Also,  some 
electrolytes  may  react  violently  with  some 
debris  and  contaminant  types,  depending  on 
the  electrolyte  concentration  and  the  type  of 
debris  and  contaminants. 

UQUID  PHASE  SOLVENT  EXTRACTION 

Removal  of  hazardous  contaminants  from 
debris  surfaces  and  surface  pores  by  applying 
an  organic  liquid  or  organic  liquid  solution 
which  causes  the  hazardous  components  to 
enter  the  liquid  phase  and  be  flushed  away 
from  the  debris  along  with  the  organic  liquid 
or  organic  liquid  solution  using  appropriate 
agitation,  temperature,  and  residence  time. 


Debitotyp* 

All  debris  types- 


Design  and 
Operating 
Parameters 

Contaminant 
solubility  in 
solvent 

Enclosure  type.. 


Enclosure  pressure . 
Solvent  contact 


Solvent  contact 

with  debris 

surface. 
Solvent  extraction 

quahty. 


Perfonnance  ilandard 

Treatment  must  be 
performed  in 
accordance  with  the 
design  and  operating 
parameters  below 


Double  to  at  least  5% 
by  weight 

Fully  enclosed  solvent 
bath  or  fully 
enclosed  solvent 
application  room 

Negative 

All  debris  surfaces 
during  entire 
treatment  time 

>  IS  minutes 


Removal  of  all  paint, 
coatings,  and  visible 
staining 


Non-Applicable  Debris  or  Application 
Restriction 

Solvent  selection  should  be  based  on  a 
case-by-case  determination  of  the. 
permeability  of  the  debris  and  the  nature  of 
the  contaminant 

Special  Safety  Precautions 

Some  solvents  may  react  violently  %vith 
debris  or  contaminants,  or  they  may  react  to 
form  toxic  or  corrosive  compounds.  For 
examine,  acidic  solvents,  such  as  acetic  acid 
solutions,  may  react  with  cyanides  to  form 
hydrogen  cyanide  (HCN)  gas. 

SCARmCATION  AND  GRINDING 

Process  utilizing  striking  piston  heads  or 
rotating  grinding  wheels  such  that 
contaminated  surface  layers  are  removed  and 
dust  and  airborne  contaminant  emissions  are 
contained  in  an  enclosure  or  captured  by 
application  of  a  vacuum  at  the  point  of 
scarification  or  grinding. 


Oebtii  type 

Brick,  concrete, 
rock,  pavement 
wood. 


■  Applicable  to  Add  Spray  techniques. 


Performance  requinment 

>0.6  centimeter 
surface  layer 
removed,  and  all 
paint  surface 
coatings,  scale, 
visible  cracks  and 
crevices,  and  visible 
staining  removed. 


Non-Applicable  debris  or  Application 
Restriction 

Objects  with  small  or  narrow  surfaces. 
Special  Safety  Precautions 

Scarification  and  grinding  may  cause  heat 
and  sparks  at  the  debris  surface,  which  may 
cause  ignitable  or  explosive  debris  or 
contaminants  to  ignite  or  explode.  Equipment 
that  employs  a  water  spray  at  the  point  of 
scarification  or  grinding,  or  wetting  of  the 


debris  surface  prior  to  treatment,  may  reduce 
the  probability  that  ignitable  or  explosive 
debris  or  contaminants  will  ignite  or  explode. 

SPALUNG 

Drilling  holes  at  appropriate  locations  and 
depth  in  the  debris  surface  and  applying  a 
tool  which  exerts  a  force  on  the  sides  of  those 
holes  such  that  contaminated  debris  surface 
layers  are  removed  from  the  debris.  The 
surface  layer  that  is  removed  is  still 
considered  to  be  contaminated  debris  and  is 
subject  to  further  treatment  to  meet  the 
debris  standard. 


Debrfi  type 

Brick,  concrete, 
rock,  pavement 
glass. 


Perfemanoe  atandartl 

>0.6  centimeter , 
surface  layer 
removed,  and  all 
paint,  surface 
coatings,  scale, 
visible  staining  and 
visible  cracks  and 
crevices  removed 


Non-Applicable  Debris  or  Application 
Restrictions 

Objects  with  small  or  narrow  surfaces. 

Special  Safety  Considerations 

Spalling  may  cause  heat  and  sparks  at  the 
debris  surface,  which  may  cause  ignitable  or 
explosive  debris  and  contaminants  to  ignite 
or  explode.  Wetting  the  debris  surface  prior 
to  treatment  may  reduce  the  probability  that 
heat  and  sparks  will  be  produced  by  drilling 
and  spalling. 

THERMAL  DESORFTION 

Heating  in  an  enclosed  chamber  under 
either  oxidizing  or  non-oxidizing  atmospheres 
at  sufficient  operating  temperature  and 
residence  time  such  that  hazardous  organic 
compounds  are  vaporized  and  removed  from 
the  heating  chamber  in  a  gaseous  exhaust 
stream. 


Debriatype 


Perfonnance  •landard 


All  debris  types Treatment  must  be 

performed  in 
accordance  with  the 
design  and  operating 
parameters  specified 
below 

Design  and  operating  parameters 


Heating  chamber 

type. 
Heating  chamber 

residence  time. 
Debris  feed  particle 

size. 
Debris  temperature 

at  heating 

chamber  exit. 


Fully  enclosed 
^  60  minutes 
<  10  cm* 
^  200*C 


•  Applicable  only  lo  thermal  detocptioo  of  debria  oliMr 
than  metal  or  i' 


Non-Applicable  Debris  or  Application 
Restrictions 

None. 
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Special  Safety  PrecouUona 

Thermal  deaorptira  debria  treatment 
requires  that  debria  be  heated,  which  may 
cause  ignitable  or  explosive  debris  or 
contaminants  to  ignite  or  explode. 
Maintaining  an  inert,  non-oxidizing 
atmosphere  (e.g..  nitrogen]  in  the  heating 
chamber  may  reduce  the  probability  that 
ignitable  or  explosive  debris  or  contaminants 
will  ignite  or  explode. 

VIBRATORY  FINISHING 

Process  utilizing  scrubbing  media,  flushing 
fluid,  oscillating  energy,  and  residence  time 
such  that  surface  contaminants  and 
contaminated  surface  layers  are  removed 
from  debris. 


DeWt  type 
Metal  objects  ~ 


Brick,  concrete, 
rock,  pavement, 
wood,  rubber, 
plastic. 

Class 


Perfonnaim  Mandard 

White  metal  finish,  all 
paint  surface 
coatings,  rust  scale, 
corrosion,  visible 
cracks  and  crevices, 
and  visible  staining 
removed 

All  paint  surface 
coatings,  scale, 
visible  crad(s  and 
crevices,  and  visible 
staining  removed 

AH  paint  sarface 
ooatings.  scale, 
visible  cracks  and 
crevices,  and  visible 
staining  removed 


NoihApphcabk  Debris  Type  m  Applkxrikm 
Restriction 

None. 
Special  Safety  Consideratiora 

Some  flushing  compounds  may  react 
violently  with  delms  or  contaminants,  or  they 
may  react  to  form  toxic  or  corrosive 
compounds.  For  example,  acidic  solvents, 
such  as  acetic  or  hydrochloric  acid,  may 
reach  with  cyanides  to  form  hydrogen 
cyanide  (HCN). 

VAPOR  PHASE  SOLVENT  EXTRACTION 

Application  to  debris  of  an  organic  vapor 
which  causes  hazardous  components  to  enter 
the  vapor  phase  using  sufficient  agitation, 
residence  time,  and  temperature  such  that 
hazardous  contaminants  are  removed  from 
debris  surfaces  and  surface  pores  and  are 
flushed  away  with  the  organic  vapor. 

Debriitypt  PirfniMMiii  iHiiiid 

All  debris  types Ttaatment  mast  be 

performed  in 
accordance  with  the 
design  and  operating 
parametera  specified 
below 

Design  and  operating  pananeten 

Solvent . Vapor  phase 

Contamiaaat  Sohible  to  at  least  9% 

solubility  in  by  weight 

solvent. 


Debria  lypa 

Treatment 

enclosure. 
Solvent  treatment 

system  pressure. 
Solvent 

temperature. 

Debris  surface 

exposure  to 

solvent 
Solvent  extraction 

quality. 


Puifuii— iMf  alaadanl 
Fully  enclosed 

Negative 

^  Solvent  boiling 
point  at  system 
pressure 

All  debris  surfaces  ^ 
60  minutes 

Removal  of  all  paint 
coatings,  and  viaible 
staining 


Non-Applicable  Debris  or  Application 
Restriction 

Solvent  seleption  should  be  based  on  a 
case-by-case  determination  of  the 
permeability  of  the  debris  and  the  nature  of 
the  contaminant. 

Special  Safety  Considerations 

Some  solvents  may  react  violently  with 
debris  or  contaminants,  or  they  may  react  to 
form  toxic  or  corrosive  compounds.  For 
example,  acidic  solvents,  may  react  with 
cyanides  to  form  toxic  hydrogen  cyanide 
(HCN)  gas. 
WATER  WASHING  AND  SFKAYING 

Apphcation  of  water  or  steam  sprays  or 
water  baths  of  sufflcient  temperature, 
pressure,  residence  time,  agitation, 
surfactants,  and  detergents  to  remove 
hazardous  oonstituents  from  debris  surfaces 
or  to  remove  contaminated  debris  surface 
layers. 

Water  Baths 


Debris  ljp> 

AU  debris  types TVeatment  arast  be 

perfomed  is 
accordance  with  tiie 
design  and  operating 
parameters  below 

Design  and  operating  parameters 


Contaminant 
solubility. 

Treatment  quality.. 


Soluble  to  at  least  5% 
by  weight  in  water 
solution 

All  visible  staining 
removed 


Non-Applicable  Debris  or  Application 
Restrictions 

None. 

Special  Safety  Requirements 

None. 

High  Pressura  Steam  Sprays 


Debria  type  Perfa 

AU  debris  types.~~.  Treatment  must  be 
performed  in 
accordance  with  the 
design  and  (^>era  ting 
parameters  below 
Desipi  and  (iterating  parameters 


Hi^  Pressure  Steam  Sprays- 
Continued 


Debria  type 

Pump  power.....;.. 
Boiler  power ..».. 
Pump  flow  rate.~ 
Treatment 
enclosure. 

Treatment 

enclosure 

pressure. 
Steam  spray 

pressure. 
Tempera  ture». — 
Spray  pattern 

width. 
Treatment  rate.. 


Treatment  quality. 


Perfonnance  aiandanl 

^0.75  kilowatts 
^  5  kilowatts 
>  7  kilograms  per  hour 
Fully  enclosed 

diamber  or  vacuum 

nozzle 
Negative 


2275kilopascala 

^iwrc 

<2Scm 

<140  square  meters  per 

hour  per  nozzle 
,  All  visible  staining 
removed 


Non-Applicable  Debris  or  Application 
Restrictions 
Objects  with  soiall  at  narrow  surfaces. 

Special  Safety  Requirements 
None. 

High  Pressure  Water  Sprays 


Debria  tipe 
AU  debris 

type^ 


Design  and 

operating 

parameters 
Pump  power.... 
Pump  flow 

rate. 
Treatment 

enclosure. 
Treatment 

enclosure 

pressure. 
Water  spray 

pressure. 
Spray  pattern 

widdi. 
Treatment 

rate. 
Treatment 

quality. 


Performance  ataadaid 

Treatment  must  be  per- 
formed in  accordance 
with  the  design  and  oper- 
ating parameters  below 


2:0.75  kilowatts 

^  7.5  liters  per  minate 

Fully  enclosed  or  vacuum 

nozzle 
Negative 

^TQOkilopascals 

<2Scm 

<140    square    meters    per 

hour  per  nozzle 
AU  visible  staining  removed 


Non-Applicable  Debris  or  Application 
Restriction 

Objects  with  small  or  narrow  surfaces. 
Special  Safety  Requirements 

None. 
BIODBGRADATION 

Kodegradation  of  organica  or  non-metalUc 
inorganica  (Lc  degradable  inorganics  diat 
contain  elements  of  phosphoma,  nitrogen,  or 
sulfur)  in  units  operated  under  either  aerobic 
or  anaerobic  conditions  such  that  a  surrogate 
compound  or  tedksator  parameter  has  been 
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substantially  reduced  in  concentration  in  the 
residuals  (e.g.,  total  organic  carbon  can  often 
be  used  as  an  indicator  parameter  for  the 
biodegradation  of  many  organic  constituents 
that  cannot  be  directly  analyzed  in 
wastewater  residues).  _, 


Debri*  type  Performance  itandird 

All  debris  Treatment    must    be    per- 

types.  formed     in     accordance 

with  the  design  and  oper- 
ating parameters  speci- 
fied below 

Design  and  operating  parameten 

Treatment  Fully  enclosed 

enclosure. 

Treatment  Negative 

enclosure 
pressure. 

Oxygen 
concentra- 
tion. 

Moisture  level...  ^  2  %  of  saturation 

Temperature 20-3S*C 


^  2  milligrams  per  liter 


Non-Applicable  Debris  or  Application 
Restriction 

None. 
Special  Safety  Precautions 

None. 

CHEMICAL  OXIDATION 

Chemical  or  electrolytic  oxidation  utiUziag 
the  following  oxidation  reagents  (or  waste 
reagents)  or  combinations  of  reagents:  (1) 
hypochlorite  (e.g.,  bleach);  (2)  chlorine;  (3) 
chlorine  dioxide;  (4)  ozone  or  UV  (ultraviolet 
light)  assisted  ozone;  (5)  peroxide*;  (6) 
penulfates;  (7)  perchlorates;  (8) 
permanganates;  and/or  (9)  other  oxidizing 
reagents  of  equal  efficiency,  performed  in 
units  operated  such  that  a  surrogate 
compound  or  Indicator  parameter  has  been 
substantially  reduced  in  concentration  in  the 
residuals.  CSiemical  oxidation  specifically 
includes  what  is  referred  to  as  alkaline 
chlorinatioa 


Debrittjrpt 


Peffomwooe  itwMUrd 


Metal  objects, 
brick,  concrete, 
rock,  pavement 
glass. 


Treatment  must  be 
performed  in 
accordance  with  the 
design  and  operating 
parameters  specified 
below 

Design  and  operating  parameters 
Treatment  Fully  enclosed 

enclosure.  treatment  unit 

Treatment  Negative 

enclosure 

pressure. 


Oebrie  type    '  Perfonmnoe  (tMdard 

Oxidant « ~  Hypochlorite,  chlorine; 

chlorine  dioxide; 
ozone  or  ultraviolet 
assisted  ozone: 
peroxides; 
persulfates; 
perchlorates;  or 
permanganates 

Treatment  quality All  visible  staining 

removed 


Non-Applicable  Debris  or  Application 
Restriction 

None. 
Special  Safety  Requirements 

None. 

CHEMICAL  REDUCTION 

Chemical  reaction  utilizing  the  following 
reducing  reagents  (or  waste  reagents)  or 
combination  of  reagents:  (1)  sulfiir  dioxide; 

(2)  sodium,  potassium,  or  alkali  salts  of 
sulfides,  bisulfites,  and  metabisulfites,  and 
polyethylene  glycols  (e.g..  NaPEG  and  ia>EG); 

(3)  sodium  hydrosulfide;  (4)  ferrous  salts; 
and/or  (5)  other  reducing  reagents  of 
equivalent  efficiency,  performed  in  units 
operated  such  that  a  surrogate  compound  or 
indicator  parameter  has  been  substantially 
reduced  in  concentration  in  the  residuals 
(e.g.,  total  organic  haUdes  can  often  be  used 
as  an  indicator  parameter  for  reduction  of 
many  halogenated  organic  constituents  that 
cannot  be  directly  analyzed  in  wastewater 
residue*).  Chemical  reduction  is  commonly 
used  for  the  reduction  of  hexavalent 
chromium  to  the  trivalent  state. 


iMOtW  QfPV 


RMfocmuioe  ilandaid 


Metal  objects, 
brick,  concrete, 
rock,  pavement. 


Treatment  must  be 
performed  in 
accordance  writh  the 
design  and  operating 
parameten  specified 
below 

Design  and  (grating  parameters 
Treatment  Fully  enclosed 

enclosure.  treatment  unit 

Treatment  Negative 

enclosure 
pressure. 
RMidence  time..........  ^  2  hours 

Reducing  agent..........  Sulfur  dioxide;  sodium. 

potassium,  or  alkali 
salts  of  sulfides, 
bisulfates, 
metabisulfites,  and 
polyethylene  glycols: 
sodium  hydroxides; 
or  ferrous  salts 
Treatment  quality —  All  visible  staining 
removed 


Non-Applicable  Debris  or  Application 
Restriction 

None. 

Special  Safety  Requirements 

None. 


PHOTOCHEMICAL  TREATMENT 

Treatment  of  chlorinated  organic 
contaminants  utilizing  ultraviolet  (UV)  li^t 
from  a  natural  (sunlight)  or  artificial  (UV 
lamp)  source  such  that  halogenated 
contaminants  an  substantially  degraded  on 
the  surface  of  debris. 

Debfto  lypa  fv^olWMM  lUndard 

All  debris  types Treatment  must  be 

performed  in 
accordance  with  the 
design  and  operating 
parameters  specified 
below. 
Design  and  operating  parameten 

UV  lamp  capacity —  ^  20  microwatts/ 

square  centimeter 
Treatinent  time ^  24  houn 


Non-Applicable  Debris  or  Application 
Restriction 

Objects  with  cracks,  crevkes,  oorroeioo, 
nist  or  scale. 

Special  Safety  Requirements 

None. 
THERMAL  DESTRUCTION 

Treatment  in  an  incinerator  operated  in 
accordance  with  the  technical  requiraments 
of  40  CFR  Part  284  Subpart  O  or  40  CFR  Pari 
285  Subpart  O,  boilen  or  industrtal  furnaces 
operating  under  either  interim  status  or  a 
RCRA  permit,  or  in  other  thermal  treatment 
devices,  such  as  pyrolysis  units  operating 
under  interim  status  in  accordance  with  the 
requiremenU  of  40  CFR  Part  28&,  Subpart  P. 
Debriitype 


All  debris  types.. 


Perfonnance  staodaida 
for  thennal 
destruction  of 
hazardous  wastes, 
including 

contaminated  debris. 
ar«  contained  in  40 
CFR  parts  28a  281, 
284,  285,  288.  270  and 
271 

Non-Applicable  Debris  or  A/Plication 
Restriction 

None. 
^tecial  Safety  Requirements 

None. 
MACROENCAPSULATION 

Application  of  surface  coating  materials 
such  as  polymeric  organics  (e^^  reeins  and 
plastics)  or  with  a  jadcet  of  inert  ofganic 
materials  to  substantially  reduce  surface 
exposure  to  potential  leaching  media.  The  use 
of  a  Unk  or  container,  as  defined  in  40  CFR 
280.10,  does  not  qualify  as 
macroencapsulation. 

Defarii  type  hffcrwunci  Mmdacd 

Metal  objects.  Treatment  must  be 

brick,  concrete,  performed  in 

accordance  with  the 
design  and  operating 
parameten  Usted 
below 


rock,  pavement, 
glass. 


UMI 
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Dtbfi*  typa  tefoniMnc*  itandard 

Design  and  operating  panmeters 


PBrformance  itandard 


Encapsulant  layer 
thickneM. 

Encapsulation 
quality  layer  of 
encapsulant  type. 

Encapsulant  type  — . 


^0.6cm 

Debris  completely 
encapsulated  in 
unbroken 
encapsulant 

Non-biodegradable 
and  impermeable  to 
aqueous^  solutions 
and  contaminants  on 
debris 


Non-Applicable  Debris  or  Application 
Restriction 

Wood,  paper,  cloth,  rubber,  plastia 
Special  Safety  Precautions 

None. 
MICROENCAPSULATION 

Stabilization  w\\h  the  following  reagents 
(or  waste  reagents)  or  combinations  of 
reagents:  (1)  Portland  cement:  or  (2]  lime/ 
pozzolans  (e.g.,  fly  ash  and  cement  kiln 
dust) — this  does  not  preclude  the  addition  of 
reagents  (e.g.,  iron  salts,  silicates,  and  clays) 
designed  to  enhance  the  set/cuie  time  and/or 
compressive  strength,  or  to  reduce  the 
leachability  of  the  hazardous  constituents. 
IM>rial]rp« 


Metal  objects, 
brick,  rock, 
^  pavement,  glass. 


Pafoatmct  itaadanl 

Treatment  must  be 
performed  in 
accordance  with  the 
design  and  operating 
parameters  below 

Design  and  operating  parameters 
Debris  feed  particle  <  10  centimeter 

size. 
Curing  time._.»~......  ^  7  days 


Dcbria  type 

Microencapsulation    No  free  liquids  present 
quality. 

Unconflned  ^  350  kilopascals 

compressive 
strength  of 
microencapsula- 
tion product. 

Non-Applicable  Debris  or  Application 
Restriction 

None. 
Special  Safety  Requirements 

None. 
SEALING 

Application  of  an  appropriate  material 
which  adheres  tightly  to  debris  surface  to 
minimize  the  surface  area  exposed  to 
potential  leaching  media.  Sealing  entails 
surface  pretreatment  of  debris  to  remove 
contamination  and  to  clean  and  roughen 
debris  surface  where  appropriate.  Sealing 
includes  use  of  epoxy,  silicone,  and  urethane 
compounds,  but  excludes  use  of  paint 


Debria  typa  Pnfonnancc  atandard 

Metal  objects.  Treatment  must  be 

brick,  concrete,  performed  in 

rock.  accordance  with  the 

design  and  operating 
parameters  below 
Design  and  operating  parameters 

Sealant  type . ~  Epoxy,  urethane,  or 

silicone  based,  and 
non-biodegradable 
and  impermeable  to 
aqueous  solutions  or 
contaminants  on 
debris 


Debria  type 

Number  of  coats  of 

sealant 
Sealant  coat 

integrity 


Performance  at<indard 

Unbroken  sealant  coat 
completely 
surrounding  debris 


Non-Applicable  Debris  or  Application 
Restriction 

None 

Special  Safety  Precautions 

None 

vrrRincATioN 

This  technology  uses  heat  generated  by 
electrodes  or  direct  flame  to  melt  a  mixture  of 
glass  formers  and  waste  materials  into  non- 
asbestiform  glass. 


Debria  type 

All  debris  types 


Performance  itandard 

No  visible  debris  in' 
solid  vitrification 
product  * 


•Vitrification  la  BOAT  for  contaminated  asbeatoa 
debrit. 

*  With  the  exception  of  debria  with  high  melting  pomta, 
anch  ai  refractory  materiala.  which  do  not  melt  during 
vitrification. 


Non-Applicable  Debris  or  Application 
Restriction 

None. 

Special  Safety  Precautions 

None. 


Appendix  X— Generic  Treatment  Technologies  for  Contaminated  Debris  • 


Treatment  technology 


Extraction: 

Abrasive  blasting  V 


Scarification  and  grinding*. 
SpaMing* 


Vibratory  finisbirtg.. 


Water  washir^  aivl  spraying  *■*.. 
Destrudiort 

Thermal  destniction _.-. 


Debris  category 


objects 


Yes.. 
No... 
No... 
Yes.. 
Yes.. 


No, 


Brick, 


rock, 
pavement 


Yes.. 
Yes.. 
Yea. 
Yes- 
Yes.. 


No. 


Glass 


Yes.. 
No... 
Yes.. 
Yes.. 

Yes.. 


No. 


Wood 


Yes.. 
Yes. 
No... 
Yes.. 
Yes.. 

Yes.. 


Paper,  ctoth 


No... 
No... 
No... 
No.„ 
No... 

Yes.. 


Rubber, 
piaslic 


No 
No 
No 
Yes 

No 

Yes 


•Generic  treatment  technologies  are  effective  on  aR  contaminants  o(  concern  (or  the  debris  categories  shown  on  Itw  table. 

*  ApplRabta  only  to  broad,  flat  surfaces.  All  visible  aachs  and  crevices  most  be  removed  by  surface  removal  technology.  „.«,»»,.  .^-i, 

•High  praaeui*  water  sprays  applicabte  to  metal  objects  and  glass  only.  Ultra-high  pressure  water  sprays  appMcabto  to  metal  objects,  bnck,  concrete,  rock, 
pavement,  glass,  and  wood.  Water  bcMw  not  applicabte. 


PART  270-EPA  ADMINISTERED 
PERMtT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

28.  The  a^ithority  citation  for  part  270 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  6905, 6912, 6024. 6925, 
6927, 6939.  and  6974. 

29.  In  S  270.13  paragraph  (n)  is  added 
to  read  as  follows: 

9270.13   Contents  Of  part  A  Of  tlwiMnntt 
application. 


(n)  For  contaminated  debris,  a 
description  of  the  debris  category(ies) 
and  contaminant  categoryCies)  to  be 
treated,  stored,  or  disposed  of  at  the 
facility. 

30.  In  S  270.14  paragraph  (b)(2]  is 
revised  to  read  as  follows: 
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8270.14   ComwOofpftftOwwrl 

f9QUirMIIMIISs 

(2)  Chemical  and  physical  analyses  of 
the  hazardous  waste  and  contaminated 
debris  to  be  handled  at  the  facility.  At  a 
minimum,  these  analyses  shall  contain 
all  the  information  which  must  be 
known  to  treat  store,  or  dispose  of  the 
wastes  properly  in  accordance  with  part 
264  of  this  chapter. 

31.  In  {  270.42  paragraph  (e)(3)(ii)(B)  is 
revised  to  read  as  follows: 

{270.42   [RavlMd] 


(3)  *  •  • 

(ii)  •  •  • 

(B)  To  allow  treatment  or  storage  in 
tanks  or  containers,  or  in  containment 
buildings  in  accordance  widi  40  CFR 
part  268. 

32.  In  S  270.42  Appendix  I  is  amended 
by  adding  item  6  to  section  L  and  by 
adding  new  section  M  and  items 
underneath  it  to  read  as  follows: 

Appendix  I  to  Sactkn  27lk42— Classificatioa 
of  PmbiM  Modincitioiis 


I  Cnctowd  I 

•  •  •  *  < 

6.  Conwfgloo  of  an  tnclosod  wmto  pilo 
to  •  conttwwwm  buHiSng  unit 

•  «  »  •  ' 
M.  OonUiniMnt  BuMoqs: 

1.  NiooRmion  Or  ooonNKVi  ov  connw 

in  graolw  thin  25%  kt- 


b.  RoMing  In  up  to  2S%  IncrMM  in 

1*^            a.    .Mu     ■.           ............        i^M^ 

2.  ModMteflHon  of  ft  oonliinnMnt  buidno 
unil  or  stoondwy  ooiMnniint  lytlMi) 

wMhoul  IncfOMino  tw  cipooilr  of  ««• 
unli 

3.  RopiocofMnt  of  a  comsinfflonl  buic^ 
ing  witti  •  containment  buidkig  «wl 
nwolf  thonmo  doiign  ttBndards  pitv 
vidod: 

— Tlw  unH  cipoclly  is  not  IncrooMd 

■^ins  f«|]M09<nBni  ooniBnnisni  wMOr 

inQ  flwMi  tho  ssno  oondisons  in 


4Hii  iWfiii  .Mini    a^   A    Im'ii  ■ ,    III  illiiliii. 
.  Mooncnon  oi  ■  conmnmeni  ouwing 

rosnmwwnt  ptactm~—— ..—■—— 

%.  StoraQS  or  traobnont  ol  diffsrant 

wottos  In  containment  twSdJnflK 

a.  That  raouita  wMWonel  Of  dMerart 


(>.  That  do  not  raquira  aiitillunai  or 
(fifferant  maneoament  practeaa  .»*».. 


33.  In  1 270.72  paragraph  (bU6)  is 
revised  to  read  as  follows: 


9270.72 


(b)  •  •  • 

(6)  Changes  to  treat  or  store,  in  tanks, 
containers,  or  containment  buildings, 
hazardous  wastes  subject  to  land 
disposal  restrictions  imposed  by  part 
288  or  RCRA  section  3004.  provided  that 
such  changes  are  made  solely  for  the 
purpose  of  complying  with  part  268  or 
RCRA  section  3004. 


PART  ari-REQUIREyENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

34.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6005,  flei2(a).  and  6628. 

Subpart  A— RequirwMnts  for  Final 


35.  Section  271.1(j)  is  amended  by 
adding  the  following  entry  to  table  1  in 
chronological  order  by  date  of 
promulgation  in  the  Federal  Ragistor  and 
by  adding  the  date  of  publication  and 
the  Federal  Register  page  numbers  to 
the  following  entry  in  table  2: 

1 271.1   Pivpoea  and  scope. 


Table  1.— Regulations 
THE  Hazardous  and 
Amendments  OF  1964. 


Implementing 
Souo  Waste 


Preniulga- 
lion(' 


TWaof 
reguMlon 


Federal       Eflao- 


(Ineait  daia 
of 


Land 


Son  of 
IbMin* 
in  the 
Federal 
Register). 


li- 
daWa  a 


«orK062 
AFOOe 


Table  2.— Self  iMPteMENTMO  Pnovi- 
s<iON8  OF  the  Hazardous  and  Souo 
Waste  Amendments  of  1964 


Efleo- 


RCRAoilalon 


PloMit-        30(M(gM8KA)- 


FR 
(Feos»' 


num. 
ban^ 


Appendix  I  to  the  PnanriilK  Ovanrtaw  af 

The  Agency  is  today  proposing  the 
following  eighteen  specific  treatment 
techndogiea  for  contaminants  on  aix 
different  categories  of  debris. 

L  Extraction  Technologiu 

a.  Abrasive  Blasting.  Alwasivs  Uastint 
tediniques  an  treatment  tadmologiea 
designed  to  remove  oontaminalkm  by 
removing  sarfMe  layeis  from  debris.  Those 
technologies  rely  oa  the  fofce  of  a  aoUd 
obied  which  In^acts  against  the  debris 
surface  to  remove  tiie  aurfaoe  of  mora  brittla 
objects.  Theee  tadntqnee  an  uaeful  for 
treatment  of  debris  in  which  contamlnatioa 
has  penetratad  beyond  die  debris  surface. 
However,  theee  techniques  do  not  remove 
contaminants  wUch  have  diffused  wril  into 
d^ris  InHow  the  surface  layer  and  would  not 
be  considnvd  BOAT  in  diese  situations. 
Consequendy.  the  appendix  DC  peifbnnanoe 
staiMiards  would  require  for  porous  debris 
such  as  brick,  concrete,  rock,  pavemant  and 
wood,  that  at  least  a  06  ceotimetar  soifaoe 
layer  be  removed,  and  all  paint  av&oe 
ooatii^s,  scale,  and  visible  staining  be 
removed.**  Thus,  if  contamination  has 
penetrated  beyond  the  surface.  EPA  beliavee 
that  compliance  widi  the  performance 
standard  will  ensura  removaL  The 
perfonnaaoe  standard  for  nonporous  debris 
would  also  ansura  affective  removal  of 
contaminants  bf  rsqairing  removal  of  aH 
paint  sttilaoe  ooatiiwh  ania,  viaMe  oneka 
and  cravtoas.  and  visiUs  staining. 


«^  For  p«maaU«  dettite  whar*  oontaataatloa 
may  ptostnta  iMyoed  OjB  oandmatM*.  liM  AfMMjr 
Is  ta^rias  priaMfiiy  M  UN  raviirMBMil  I 
ilaM^lii  nam  I  III  in  mimi  xVij"— 
t»r  Mrfaea  laawval  tacknaiaflaa  (La.  I 
Mtftins,  acid  washins.  acariAealii 
apalUng.  and  vitsratory  finialiiBg).  Wa  •padficaUy 
request  oooBMnt  on  wiMtlMr  rMM>va)  of  vMbta 
staiaiBglaea  aJuaaH  laii^iamal  to  waia 

~  "         i(Le.dalaar 


Biay  not  cbum  vitibia  •talning). 
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Debris  surface  layers  removed  are 
considered  residue  subject  to  F039  treatment 
standards  for  nonwastewater  See  section 
V.G.3  of  the  preamble.  The  debris  treated 
with  surface  removal  technologies  must  be 
firmly  mountedto  withstand  the  forces 
associated  with  these  techniques,  which  are 
generally  applicable  only  to  large  structural 
surfaces,  such  as  concrete  walls,  wooden 
floors,  or  steel  tanks. 

Abrasive  blasting  involves  forcing  an 
abrasive  medium  (e.g..  steel  shot  aluminum 
oxide  grit,  plastic  beads)  at  the  surface  of 
debris  at  high  speeds.  The  force  of  impact  of 
the  abrasive  causes  the  debris  surface  to 
chip,  flake,  or  erode  off.  The  type  of  abrasive 
used  varies,  depending  upon  the  thickness  of 
the  debris  surface  layer  which  must  be 
removed  and  the  desired  smoothness  of  the 
post-abrasive  blasted  surface.  Generally,  the 
use  of  smaller  and  softer  abrasives  results  in 
a  thinner  surface  layer  removed  and  a  more 
finely  finished  debris  surface.  Commonly 
used  abrasives  include  sand,  typically  used 
to  remove  thin  layers  of  paint  or  corrosioh 
from  metal  surfaces  and  leave  a  smooth 
finish:  and  steel  shot,  which  has  been  used  to 
remove  concrete,  leaving  a  rough,  pitted 
surface. 

The  abrasive  can  be  propelled  with  either 
air  or  water  pressure,  or  can  use  a  spinning 
wheel  to  hurl  abrasive  at  debris  surfaces. 
Abrasive  can  be  applied  with  hand-held 
wands  or  can  be  applied  in  automated 
systems  which  pass  debris  below  the 
abrasive  spray.  Rotating  drums  or  racks  may 
be  used  for  treating  loose  debris.  Abrasive 
blasting  systems  are  also  frequently  operated 
in  conjunction  with  a  vacuum  system  to 
reduce  dust  ♦■  and  to  collect  spent  abrasive 
and  the  debris  surface  layer  removed.  The 
spent  abrasive  can  be  disposed  of  with  the 
debris  surface  layer  removed  or  can  be 
separated  and  recycled.  The  debris  surface 
layer  that  is  removed  is  considered  residue 
subject  to  the  F039  nonwastewater  LDR 
standards.  Abrasive  blasting  systems  are 
currently  used  in  industry  to  remove  surface 
layers  of  paint  or  corrosion  from  metal  and  at 
Superfund  sites  to  remove  layers  of 
contaminated  concrete.  Abrasive  blasting 
systems  are  available  commercially  from 
several  manufacturers. 

b.  Acid  Washing.  This  debris  treatment 
technology  uses  acid  to  promote  corrosion 
and  removal  of  the  surface  layer  of 
contaminated  debris.  Acid  can  either  be 
sprayed  onto  a  surface,  or  the  material  to  be 
treated  can  be  dipped  into  an  acid  bath.  This 
method  may  be  used  to  remove  contaminants 
entrained  on  or  near  the  surface  of  materials 
such  as  metal  and  wood.  It  may  also  be 
effective  on  concrete,  brick,  and  some  plastic 
mateiials.  The  time  required  for  treatment 
depends  on  the  acid  used  and  the  type  of 
debris  being  treated.  Thermal  or  chemical 
treatment  of  the  removed  material  may  be 
required  to  destroy  or  remove  the 
contaminant  before  disposal.  Debris  surface 
layers  removed  and  other  treatment  residues 
■re  considered  residue  subject  to  the  F039 
LDR  treatment  standards.         i 


*■  We  note  that  debri*  treatment  facilities  are 
subject  to  the  applicable  requirements  of  parts  2ft4, 
2B5,  and  260  that  ensuie  protection  of  human  health 
and  the  environment 


Various  acids  can  be  used  for  this 
technique,  including  hydrochloric  acid  (HCl). 
nitric  acid  (HN03),  sulfuric  acid  (H2S04). 
and  hydrofluoric  acid  (HF).  Hydrochloric  acid 
has  been  used  to  clean  metal  parts. 
Hydrofluoric  acid  is  also  commonly  used  to 
etch  window  glass.  In  addition,  mixtures  of 
hydrofluoric  and  nitric  acid  have  been  shown 
to  effectively  treat  stainless  steel 
contaminated  with  radioactive  contaminants. 

Acid  washing  is  applicable  mainly  to 
metals  and  may  be  suitable  to  remove 
surface  contamination  from  glass,  wood,  and 
some  concrete  materials.  However,  it  is  not 
effective  on  deeply  imbedded  contamination 
of  debris,  and  may  not  meet  the  performance 
standards  proposed  in  appendix  IX  in  those 
situations.  If  the  acid  washing  performance 
standards  could  not  be  met.  another 
treatment  technology  specified  by  proposed 
Ubie  2  of  S  26a46  must  be  selected.  Typical 
treatment  times  for  this  technology  range 
from  several  minutes  to  several  hours. 

Debris  treated  by  acid  washing  may  also 
require  washing  to  remove  residual  acid  from 
the  debris  surface:  this  residual  would  also 
be  subject  to  the  F039  treatment  standards. 
The  acid  washing  process  often  forms 
insoluble  metal  oxides  and  salts  in  the  acid 
washing  solution  that  may  require  additional 
treatment,  such  as  filtration.  (Again,  all 
residues  are  subject  to  the  F(^9  LDR 
standards.) 

Immersion  operations  usually  require  the 
acid  solution  to  be  agitated  to  maximize 
contaminant  removal.  The  amount  of 
contaminant  that  can  be  removed  from  the 
debris  is  based  on  the  immersion  time  in  the 
acid  solution  and  on  the  shape  and 
composition  of  the  debris.  Complex  shapes 
require  longer  times  and  stronger  solutions 
than  simple  objects  or  shapes.  After  acid 
washing,  the  cleaned  debris  is  usually  rinsed 
with  a  water  wash  to  remove  the  acid 
solution.  The  use  of  acid  washing  immersion 
operations  will  result  in  the  accumulation  of 
appreciable  amounts  of  hazardous 
contaminants  and  metals  (when  metal  debris 
is  treated)  as  a  result  of  dissolution  from  the 
debris  and  from  the  holding  racks  that  are 
recycled  through  the  acid  bath.  As  a  result, 
the  acid  baths  usually  have  a  relatively  short 
operational  life,  and  when  they  are 
discharged,  large  amounts  of  hazardous 
materials  must  be  treated  or  reclaimed.  These 
materials  also  can  enter  the  treatment  facility 
waste  stream  as  dragout  from  the  acid 
solutions  into  rinse  waters. 

We  specifically  request  comment  and 
supporting  data  and  information  on  whether 
additional  performance  standards  are  needed 
(see  proposed  appendix  IX)  to  ensure 
effective  treatment  by  addressing  parameters 
including  retention  time,  ratio  of  acid  volume 
to  debris  surface  area,  and  solubility  of 
contaminants  in  acid. 

c.  Electropolishing.  This  type  of  debris 
treatment  technology  uses  electrochemical 
energy  to  remove  contamination  from 
metallic  debris.  It  has  been  used  to 
successfully  remove  radiological 
contamination  from  a  variety  of  metallic 
materials,  including  carbon  steel,  stainless 
steel,  copper,  aluminum,  and  highly-alloyed, 
corrosion-resistant  and  heat-resistant 
materials.  A  variety  of  contaminants  can  be 


removed  including  plutonium,  uranium, 
radium,  cobalt,  itrontium.  cesium,  and 
americium,  at  well  as  other  contaminants 
that  are  baked  on.  ground  in,  or  otherwise 
difficult  to  remove  using  more  conventional 
procedures.  The  surface  layer  that  is  removed 
is  considered  residue  subject  to  the  F039  LDR 
treatment  standards. 

Electropolishing  is  an  electrochemical 
process  used  to  produce  a  smooth,  polished 
surface  on  a  variety  of  electrically  conductive 
metals  and  alloys.  The  object  to  be  treated 
serves  as  the  anode  in  an  electrolytic  cell. 
The  passage  of  a  high-density  electric  current 
results  in  the  anodic  dissolution  of  the    - 
surface  metal  the  establishment  of  a 
concentration  gradient  at  the  anode  surface, 
and  a  progressive  smoothing  of  the  surface. 
Any  contamination  that  is  present  either  on 
the  surface  or  entrapped  within  surface 
scratches  and  other  surface  imperfections  is 
removed  and  released  into  the  electrolyte  by 
the  Surface  dissolutioni)roces8,  A  simple 
water  wash  after  electropolishing  is  usually 
sufficient  to  remove  the  residual  electrolyte 
and  leave  a  contamination-free  surface. 

Most  electropolishing  treatment  studies 
have  used  a  phosphoric  acid  solution  as  the 
electrolyte  because  of  its  stability,  safety, 
and  applicability  to  a  number  of  alloy 
systems.  The  hygroscopic  nature  of 
phosphoric  acid  helps  minimize  airborne 
contamination  problems,  and  the  complexing 
characteristics  of  phosphoric  acid  for  metal 
ions  may  be  a  significant  factor  in  minimizing 
recontamination  from  the  electrolyte. 

In  general,  electropolishing  is  limited  to 
treatment  of  electrically  conductive  metallic 
objects  of  fairly  regular  geometry  and  size 
and  does  not  show  applicability  to  other 
types  of  debris.  Electropolishing  has  been 
used  primarily  as  a  metal  finishing  technique 
and  in'the  removal  of  radioactive 
contamination  from  metal  debris. 

d.  Liquid  Fliase  Solvent  Extraction.  This 
method  of  treatment,  also  called  solvent 
washing  or  solvent  soaking,  uses  an  organic 
solvent  in  the  liquid  phase  to  solubiiize 
contaminants  for  removal.  This  technique  can 
be  used  on  many  solvent-soluble 
contaminants  and  with  many  forms  of  debris. 
So.lvents  can  be  applied  to  the  surface  of 
large  debris  or  standing  buildings,  or  small 
pieces  of  debris  can  be  soaked  in  baths  of 
solvent.  The  solvent  may  be  heated  or 
applied  at  ambient  temperatures.  A  wide 
variety  of  wash/soak/rinse  cycles  can  be 
used  to  optimize  treatment.  Water  washing  or 
secondary  treatment/removal  (e.g.,  heating  or 
vacuum  removal)  after  treatment  may  be 
necessary  to  remove  residual  solvent  from 
the  debris.  After  treatment,  it  is  sometimes 
possible  to  reuse  solvent  in  the  treatment 
system. 

A  wide  variety  of  organic  solvents  are 
commonly  used,  including  trichloroelhylene 
(TCE),  methylene  chloride,  and  alcohols.  The 
solvent  used  depends  on  the  debris 
contaminant  combination  being  treated  and 
would  have  to  be  made  on  a  case-by-case 
basis  by  the  treater  based  on  the 
permeability  of  the  debris  and  the  nature  of 
the  contaminant.  In  addition,  other  chemicals 
may  be  added  to  the  solvent  to  aid  in 
treatment  of  residuals,  or  surfactants  can  be 
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added  to  prevent  lolubiUzed-Contaminants 
from  migrating  further  into  the  surface  of 
porous  debris. 

e.  Thermal  Desorption.  This  type  of  debris 
treatment  technology  relies  primarily  upon 
the  use  of  temperatures  from  90  *C  to  1200  'C 
to  volatilize  contamirunts.  Some 
contaminants  may  also  degrade  to  simpler 
compounds  under  these  temperatures.  Data 
from  treatment  tests  indicate  that  it  has  been 
used  to  successfully  treat  concrete  and  metal 
contaminated  with  chemicals  similar  to 
constituents  of  the  halogenated  aromatics 
and  pesticides  group  and  to  remove  volatile 
ofganics  from  plastic  and  rubber.  Low 
temperature  desorption  systems  can  be 
designed  to  be  applied  to  debris  either  in-6itu 
or  ex-situ. 

In-situ  low  temperature  desorption  systems 
are  generally  employed  in  the  treatment  of 
intact  buildings.**  The  building  is  sealed  and 
insulated  to  contain  heat  and  volatilized 
contaminants.  A  burner  or  a  boiler  is  used  to 
produce  hot  gas  or  steam,  respectively,  which 
is  drawn  through  the  building  by  an  induction 
fan  or  a  blower.  Exhaust  gases  from  the 
building  are  passed  through  a  separation 
system  or  an  incinerator  to  remove 
contaminants.  In-situ  low  temperature 
desorption  systems  must  be  tailor-made  for 
each  debris  treatment  conducted.*" 

Ex-situ  systems  employ  an  oven  or  heating 
chamber  Debris  is  placed  into  the  oven  and 
heated  by  convection  using  heating  fuel  or 
electric  heating  element,  or  heated  by  < 

radiation  using  infrared  radiation  or 
microwaves.  Ovens  may  be  filled  with  a 
nitrogen  atmosphere  in  order  to  prevent 
contaminants  and  debris  from  combusting  or 
exploding.  Volatilized  contaminants  can  be 
separated  from  the  oven's  gas  effluent  or 
incinerated.  The  debris  oven  can  be  designed 
to  be  run  on  either  batch  or  continuous  mode. 
Ex-situ  low  temperature  desorption  systems 
for  soil  treatment  are  currently  available 
commercially  and  may  be  modified  to  treat 
contaminated  debris. 

The  primary  contaminated  treatment 
residual  produced  by  low  temperature 
desorption  is  a  vapor  stream  contaminated 
with  volatilized  contaminants.  This  vapor 
waste  stream  may  be  passed  through  a 
separation  system,  such  as  an  activated 
carbon  filter  or  a  packed  bed  scrubber,  or  the 
vapor  stream  may  be  incinerated.  Residuals 
from  the  separation  system  or  incinerator  are 
subject  to  the  F039  LDR  treatment  standards. 

We  note  that  we  are  not  proposing  in 
appendix  X  separate  performance  standards 
for  low  versus  high  temperature  thermal 
desorption.  We  specifically  request  comment 
and  supporting  data  and  information  on 
whether  and  how  to  establish  performance 
standards  for  low  versus  high  temperature 
desorption. 

f.  Scarification  and  Grinding.  This 
treatment  technology  utilizes  a  device,  which 


**  A  building  contaminated  with  a  prohibited 
waste  would  be  tub|ect  to  today'*  propoted  rule  if  it 
it  decontaminated  prior  to  demolition.  If.  however, 
the  building  it  decontaminated  and  continuet  to  be 
uted  at  a  building,  the  building  it  not  delMii  and  the 
decontamination  it  not  tubiect  to  today't  proposed 
rule. 

*"  See  footnote  S  in  the  preamble  to  today't 
propoted  rtile. 


contains  several  pistons  that  are  forced 
rapidly  against  the  surface  of  debris,  or  a 
series  of  grinding  wheels,  which  grind  away 
debris  surfaces.  Scarification  devices  employ 
the  force  of  impact  to  cause  up  to  2.54 
centimeters  of  the  debris  surface  to  chip  off. 
Consequently,  the  appendbc  IX  performance 
standards  would  require  for  debris  such  as 
brick,  concrete,  rock,  pavement,  and  wood, 
that  at  least  a  0.6  centimeter  surface  layer  be 
removed,  and  all  paint,  surface  coatings, 
scale,  visible  cracks  and  crevices,  and  visible 
staining  be  removed.  Thus,  if  contamination 
has  penetrated  beyond  2.54  centimeters  of  the 
surface  layer  and  visible  staining  and/or 
cracks  and  crevices  are  visible  after 
treatment,  the  performance  standard  has  not 
been  met  and  another  treatment  must  be  used 
to  ensure  effective  treatment  of  the  debris  (or 
treatment  by  scarification  and  grinding  must 
continue  until  the  performance  standard  is 
met). 

Scarification  equipment  can  be  used  in 
conjunction  with  a  vacuum  system  to  collect 
the  debris  surface  layer  removed.  The 
scarified  surface  may  also  require  washing  or 
vacuuming  to  remove  residual  dust 
Scarification  generates  several  waste 
streams,  including  the  debris  surface 
removed,  airborne  dust,*'  and  possibly  a 
wash  water,  which  may  require  additional 
treatment  and  disposal.  Scarification 
equipment  may  be  operated  by  hand  or 
mounted  on  a  backhoe  or  forklift. 
Scarification  equipment  is  currently  used  in 
the  construction  industry  in  the  demolition  or 
cleaning  of  concrete  structures  and  to  prepare 
concrete  surfaces  for  coating. 

Grinding  systems  use  the  force  of  ■ 
grinding  wheel  on  the  debris  surface  to  leave 
a  rough,  pitted  surface.  Grinding  equipment 
may  be  used  in  conjunction  with  a  vacuum 
system  to  collect  the  debris  surface  layer 
removed. 

The  debris  surface  removal  techniques  are 
expected  to  remove  surface  contamination 
and  surface  layers  of  contaminated  debris. 
Contaminated  surface  layers  of  debris  and 
other  treatment  residuals  are  considered 
residue  subject  to  the  F039  LDR  treatment 
standards. 

g.  Spelling.  This  technology  uses  a  two-step 
process  to  remove  the  surface  layer  from 
debris.  The  first  step  involves  drilling  holes 
into  the  surface  of  the  contaminated  debris. 
The  second  step  involves  inserting  the  bit  of 
a  spelling  tool,  consisting  of  two  metal 
feathers,  into  the  holes.  Hydraulic  pressure  is 
then  used  to  force  a  push  rod  between  the 
metal  feathers,  causing  them  to  push  outward 
against  the  sides  of  the  hole.  This  causes  up 
to  SO  mm  of  the  debris  surface  layer  to 
fracture  and  crack  off. 

Because  spelling  does  not  react  with  or 
dissolve  contaminants,  but  rather  relies  on 
the  removal  of  debris  layera  in  which  the 
contaminant  is  contained,  contaminants  not 
entrained  in  the  debris  layef  removed  will 
notl>e  effectively  treated  by  spalling. 
Consequently,  the  appendix  IX  performance 
standards  would  require  for  contaminated 
brick,  concrete,  rock,  pavement  and  glass 
(the  only  applicable  disbris  categories],  that 


at  least  a  0.6  centimeter  surface  layer 
removed,  and  all  paint  surface  coatings, 
scale,  visible  staining  and  visible  cracks  and 
crevices  removed.  Thus  if  contamination  has 
penetrated  beyond  the  surface.  EPA  believes 
that  compliance  with  the  performance 
standard  will  ensure  removal.  Contaminated  - 
surface  layers  that  have  been  removed  by 
spalling  are  still  considered  contaminated 
debris,  however,  and  must  be  treated  to  meet 
the  debris  standard.  (EPA  considers  debris 
layers  removed  by  spalling  to  be 
contaminated  debris  rather  than  residue 
because  spalling  can  remove  deeper  layers  of 
debris.)  It  should  be  noted  that  the  spalling 
technique  may  produce  contaminated  dust 
that  may  settle  on  the  debris.**  The  spelled 
debris  surface  roust  be  vacuumed  or  washed 
to  remove  this  dust  and  the  resulting  residual 
dust  or  wash  water  is  considered  residue 
subject  to  the  F039  LDR  treatment  standards. 

h.  Vapor  Phase  Solvent  Extraction.  This 
method  of  treatment  uses  an  organic  solvent- 
in  the  vapor  phase  to  solubilize  contaminants 
for  removal.  This  technique  is  similar  to  the 
process  using  solvent  mixtures  that  are  used 
for  vapor  degreasing  in  industry.  Depending 
on  the  choice  of  solvent,  this  method  has 
potential  to  treat  many  solvent-soluble 
contaminants  and  a  wide  range  of  debris 
types. 

In  this  process,  a  solvent  is  vaporized  and 
allowed  to  circulate  inside  or  around  the 
contaminated  debris  (in  a  closed  chamber). 
The  hot  vapors  condense  on  and  into  the 
surface  of  the  contaminated  material,  where 
they  solubilize  contaminants  and  diffuse 
outward.  The  contaminant-laden  liquid 
solvent  is  collected  and  treated  prior  to 
recycling  or  reusing  the  solvent  Complete 
treatment  can  take  several  hours  or  more. 

i.  Vibratory  Finishing.  Vibratory  finishing  is 
a  debris  treatment  process  that  combines  the 
use  of  mechanical  energy  to  scrub  the  surface 
of  debris  with  solvent  washing  to  dissolve 
contamiiuuits  and  flush  away  particulates 
removed  by  the  mechanical  scrubbing. 
Vibratory  finishing  takes  place  in  a  vibrating 
tub  of  small  particles,  or  abrasives,  through 
which  flows  a  liquid  chemical  compound.  The 
energy  from  the  vibrating  tub  causes  the 
abrasive  to  vibrate.  The  vibrating  abrasive 
scrubs  the  surfaces  of  debris  placed  in  the 
tub.  A  liquid  chemical  compound  which  flows 
through  the  abrasive  dissolves  contaminants 
and  flushes  away  particulates  scrubbed  from 
the  debris. 

The  abrasives  used  in  vibratory  finishers 
are  usually  constructed  of  ceramic  or  metal 
and  come  in  a  variety  of  shapes  and  sizes. 
Abrasive  shape,  size,  and  material  determine 
the  rate  at  which  the  debris  is  scrubbed  and 
the  effectiveness  of  the  vibratory  fmishing 
process  on  debris  from  a  particular  debris 
category. 

The  liquid  flushing  compound  employed  in 
the  vibratory  finishing  process  is  usually  one 
in  which  the  contaminant  is  soluble.  This 
enhances  the  treatment  of  the  debris  by 
dissolving  contaminants.  The  liquid 
compound  is  sprayed  on  top  of  the  abrasive 
and  detxris,  percolates  through  the  abrasive 


■'  See  footnote  8  in  the  preamble  to  today's 
propoaed  rule. 


•*  See  footnoU  8  in  the  preamble  to  today's 
proposed  lula. 
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and  debris,  when  it  flnshet  sway 
contaimnation  mi  perticiilatm  Mnbbed  off 
the  debris,  ami  flows  oat  of  a  dram  •(  the 
bottom  of  the  tub.  Spent  flushing  Ifmd  is 
usually  recycled  by  pasemg  it  through  a 
seoaration  system  which  removes 
(MTticulates  md  dissotred  oontaminanto. 

The  residMts  produced  by  vibratory 
finishing  techniques  mdmde  spent  flushmg 
lanpound  Mid  psticuktcs  scrubbed  from 
the  debris  svrfisce.  The  Tifaratary  finshing 
abrasive  usually  does  not  bccoHW 
contaminated  because  it  ia  Instaeat  by  the 
swne  scrubbing  action  wUdi  tnats  die 
de'oria.  The  scrubbed  particalatcs  can  be 
removed  hoB  the  flushiag  bqaid  through 
fiitratioB  or  settMag.  AH  nsidnala.  inchMthig 
the  aaiibce  layer  tlmt  is  nmmtd,  an 
coHidered  residue  snl^cct  to  the  fOa»  LDR 
treatnwBt  staadardSk 

i.  Water  Wishing  and  Spraymg.  Thie 
section  discusses  debris  treatssent  techniques 
that  rely  primartiy  on  the  use  of  water  or 
steam.  The  techniques  in  this  sectioa  have 
been  divided  into  two  categorier  watn 
washing  and  spray  application  technii^ies. 

Water  washing  techniques  rely  priniarily 
upon  the  solubility  of  contaminants  in  water 
and  can  be  conducted  by  submeiging,  rinsing. 
or  spraying  debris  with  water.  During 
submersion,  the  water  may  be  circulated,  or 
the  water  and/or  debris  may  be  agitated  to 
increase  the  rate  at  which  the  contaminants 
dissolve.  A  water-aolubie  detergent  is 
frequently  added  to  the  water  to  enhance 
contaminant  solubility  or  mobility  to  remove 
the  contaminant  from  the  surface  of  the 
debris  by  breaking  the  surface  tension.'*  For 
example,  data  indicate  that  benaonitrile.  a 
non-sohible  contaminant  on  55-galIon  drums 
was  effectively  lifted  off  the  metal  surface 
throi^  the  use  of  hi^  pressure  steam 
sprajrs.  See  Background  Document  for 
additional  information,  fai  addition,  water 
may  be  circulated  duou^  a  separation 
system  such  as  a  filter  or  distillation  column 
to  remove  contaminants  firom  the  circulating 
water.  Treatment  residuals  include  the 
traated  debris,  wastewatei.  and  the  treatment 
residuals  produced  by  any  separation 
systems  employed,  such  as  spent  nlten  or 
sludge.  Residuals  are  snbiect  to  the  F039  LDR 
treatment  standards. 

Spray  apphcation  tecfanqnes  refy  upon 
several  principles  to  remove  contaminants 
from  debns:  (1]  nie  nsrce  of  mpect  of  a 
pressurized  stream  of  water  of  steam  to 
physically  remove  contaminants;  (2)  the 
solubility  of  contanrnianls  in  water  to 
dissolve  contaminants:  and  (3)  in  the  case  of 
steam  cleaning,  the  use  of  heat  to  votatiHze 
contaminants. 

Spray  application  techniques  generally 
entail  the  use  of  a  pomp  (o  pressurize  the 
water  or  steem,  a  noozle  to  direct  the  flow  of 
the  pressurized  stream,  and  a  hose  or  pipe  to 


"  Th«  propoa«d  pcrfwmsws  sUadacds  la 
appendix  X  part  2M  reyiire  tha  cwHaminaiit  ta  b« 
soluble  to  at  least  S  parcmt  by  weiglit  ia  a  water 
soiutim.  Ws  ackncnirMge  that  drtngents  can 
efisctivefy  i 
■oiobiMjriai 
We  •pedricaily  request  data  and  infomatian  that 
would  iupport  a  peifonnaiice  standaid  addtetang 
the  uae  of  lurhctaiiti  for  law  tohibiffiy 
e>'<ntaminants. 


connect  the  nozzle  to  the  pump.  For  steam 
cleaning  systems,  a  boiler  must  be  added  to 
the  system  to  vaporize  the  wpter  Water- 
sohiMe  detergents  are  frequently  added  to 
the  water  or  steam  to  enhance  contaminant 
removal.  After  application  to  the  object  to  be 
cleaned,  water  may  be  recycled  through  a 
wastewater  treatment  system. 

Spray  teehnologjes  consist  of  the  following 
processes:  fl)  Hi^  pressure  water  sprajrs;  (2) 
steam  sprays;  and  (3)  uhra-bigh  pressure 
water  sprays. 

High  pressure  water  sprays  fnsuaDy 
defined  as  pressures  up  to  34,000  kPa]  may  be 
used  to  leinove  surface  contamination  from 
debris.  These  sprays  are  generally  effective 
in  removing  aH  types  of  contaminants  from 
debris  surfaces.  However,  they  are  usually 
ineffective  in  i emoting  contaminants  which 
have  diffused  kefcnv  dw  stirface  of  debris. 
Accordingly,  the  peifoimance  standards 
would  require  that  all  visible  staining  be 
removed  in  addition  to  design  and  operation 
under  specified  conditions,  ffigh  pressure 
water  sprays  do  not  apply  water  to  the  debris 
surface  for  a  sufficient  time  to  leach 
contaminants  that  have  diffused  into  die 
debris.  For  this  reasoa  the  use  of  high 
pressure  water  sprays  may  not  meet  the 
performance  standards  of  appendix  DC  when 
used  on  debris  categories  that  are  permeable 
to  contaminairfs,  such  as  wood  and  paper. 

Ultra-high  pressure  water  sprajrs  (21,000  to 
241,000  kPa]  may  be  used  to  remove  debris 
surface  layen.  Uhra-high  pressure  water 
sprays  are  useful  in  removing  surface  layen 
from  debris  that  is  firmly  mounted  to 
withstand  the  force  of  the  water  stream.  Tliis 
technique  is  applicable  primarily  on 
structural  sifffaoet,  tack  as  concrete  walls  or 
steel  taidcs.  We  do  not  anticipate  that  the 
performance  standards  for  this  technique  can 
be  met  when  used  to  decontaminate  smaB 
objects  or  loose  debris,  such  as  paper,  clotfa, 
or  loose  wooden  boards. 

All  pressurized  spray  appbcatien 
techniques  generate  a  contaminated 
wastewater  stream  that  must  be  further 
treated  to  remove  or  reduce  contaminant 
levels  to  meet  the  F039  treatment  staadaida. 
Steam  spray  techniques  generally  generate 
less  wastewater  than  water  spray  techniques, 
but  alao  tend  to  volatilize  contaminaats, 
generating  an  air  emiasion  or  a  contaminated 
vapor  stream.  VoIatiKzed  contaminants  have 
to  be  separated  from  the  vapor  atraam  or 
incinerated.**  Ultra-high  pressure  water 
spray  techniques  also  generate  a  solid  waste 
stream  in  the  form  of  the  debris  surface  layer 
removed  which  must  be  treated  or  disposed. 
The  dislodged  debris  surface  layer  and  other 
residuals  are  subject  to  the  FD39  LDR 
treatment  standards. 

ZOgftnctkmTBcIiaologitt. 

a.  Bfodegradation.  Biodegradation  is  a 
destruction  tedinology  that  usea  the  capacity 
of  im'croorganisras  to  degrade  and  transform 
organic  hazarcfcias  oompounda  into 
compounds  of  reduced  toxicity.  Bacteria. 
fungi,  and  yeasts  are  the  microorgamsma 
most  frequently  employed  to  biodtegrade 
hazardous  compounds.  Under  aerobic 


conditions  ^  the  presence  of  oxygen], 
microoigam'sns  biodegrade  organic 
contaminants  to  carbon  dioxide,  water, 
nitrate,  sulfate,  and  ceD  protein.  Under 
anaerobic  conAtions  (in  the  absence  of 
oxygen],  microorganisms  can  biodegrade 
organic  contaminanta  into  methane,  carbon 
dioxide,  and  cell  protein.  Biodegradation  ia 
^>plicable  to  oontaauaaats  which  an  oa  tha 
auriiace  or  "yt^'wa**  in  the  pores  of  all  typea 
of  debris. 

Microofgaaisasa  lequin  nutrients,  oxygen, 
and  water  to  btodc^de  contaminanta.  Two 
types  of  biotnatHWBt  systema  an  oominaly 
employed  to  provide  microotganiaaa  with  tha 
proper  eaiviroaaMBi  to  fadlitale 
biodegradation  of  hazardoua  contamiaaRto 
and  iachida  aoiid  piMaa  (biofiha)  syatema. 
and  bMatatiy  syateiaa. 

h  solid  plmae  (biofifaa)  bioreaiediatioB 
systeiM.  coataoi^Mted  matarial  is  placed  oa 
a  bncd  treattoaal  bad.  A  layer  of  sand  and 
perfatatad  latanb  nay  be  placed  on  the 
liner,  below  tha  csataasinaled  materia  to 
collect  laachato.  Tka  tnatment  bed  awy  be 
covered  to  lUMiiia  water  aadcaptan 
fugitive  volatila  imsssiena.  An  overhead 
spray  irrigatioB  system  is  need  to  provide 
moiston  ud  a  meaw  of  distributing 
nutrients  and  laicwbial  limucukun.  Air  may^ 
be  provided  by  andag  or  by  poraping  air 
through  pipes  bailed  in  the  material  being 
treated.  CoBtaaiinaled  debris  may  have  to  be 
homogenned  and  preproceased  into  smaH 
pieces  to  pruvide  a  high  sorfaca-to-vohnne 
ratio. 

Biorinrry  treatment  entails  mixing  the 
contaminated  material  with  water  to  fonn  a 
slurry,  ffutrients  and  oxygen  are  added  to  Ae 
water,  and  the  shury  is  mixed  to  keep  the 
solids  in  suspension.  Biesluiry  treatment  has 
the  advantages  <A  psovidiog  greater  process 
managemaat  and  control,  uid  increased 
contact  between  raicroorganisnM  and 
contaminants.  This  frequently  results  in 
faster  biodapadaliaB  rates.  Debris  may  have 
to  be  pnpraceaaad  into  very  small  piecea,  to 
en^tla  it  to  ba  saqpaaded  in  water.  For 
example.  coBtafflinatod  plaatic  may  ba 
preimceaaed  iato  peUata.  BiosluRy  treatmmU 
would  ba  meat  eSsctiva  oa  debris  which  haa 
a  density  naular  to  water. 

We  an  coocafBad  diat  the  desiyi  aad 
operatise  leqaireBianta  for  biodegradatioa 
proposed  ia  appaidix  DC  may  not  be 
comprehaaahnaaoagh  to  ensan  effective 
treatmeafL  We  thenfon.  specifically  re^ 
data  oeinfawatiBa  tint  wiaaki  support 


**  See  footnote  8  tn  the  preamble  to  today's 
propoaed  rule. 


ntentiao  tina.  ndoabial  popalatioD 
iiiiliaiBtiiai  period,  ad  other  paiaaw  tars  aa 
appropriated 

b.  (iiemical  Oxidation.  Chemical  ooddation 
is  a  tnatuHBt  psocasa  ascd  to  cheaHcalty 
ooddiae  oigaaic  caBpoandB,  cyaaideo.  and 
siilfides  to  yield  carbon  dioxide,  water,  salts, 
simple  atgulic  adda^  and  in  the  cases  of 
aulfidas,  sulfataa.  Chaaucal  aaidalioB  haa 
been  uaad  to  tnad  aatel  dataria  coateanaatod 
withcyaaida. 

Cheaac^  axMatten  pnoessea  wiiidi  treat 
debris  involve  tne  sabiueisiun  of  ueuiis  in 
one  or  more  chemical  baths  containing 
chemicals  wUdi  oxidizs  hazardous  organic 
compounds,  cyanidea,  and  sulfides.  The 
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principal  chemical  oxidants  nsed  are 
hypochlorite,  chlorine  gaa.  chlorine  dioxide, 
hydrogen  peroxide,  ozone,  and  potanium 
permanganate.  Debrii  it  lowered  into  the 
chemical  baths  in  wire  baskets.  Agitation  of 
the  wire  basket  or  debris  may  be  conducted 
to  increase  chemical  contact  with  debris 
surfaces.  Treated  debris  may  require  rinsing 
in  order  to  remove  residual  chemicals  from 
the  debris.  The  spent  chemical  bath  solution 
is  considered  residue  subject  to  the  F039  LDR 
treatment  standards. 

c.  Chemical  Reduction.  Chemical  reduction 
is  a  treatment  technology  which  may  be  used 
to  treat  halogenated  organic  compounds  and 
hexavalent  chromium.  The  treatment 
technology  dehalogenates  halogenated 
compounds  and  reduces  hexavalent 
chromium  to  its  less  toxic  trivalent  state. 

Chemical  reduction  techniques  include 
spraying  foams  or  solutions  containing 
reducing  agents  onto  debris  surfaces  or 
submerging  debris  into  solutions  of  reducing 
agents.  Spray  techniques  require  several 
applications  and  may  require  rinsing  or  steam 
cleaning  after  treatment  to  remove  residual 
reducing  agents  from  debris  surfaces. 
Submersion  techniques  also  require  rinsing  or 
steam  cleaning  after^atment  to  remove 
residual  reducing  agents. 

Reducing  agents  typically  used  include: 
Sulfur  dioxide;  sodium,  potassium  or  alkali 
salts  of  sulfides,  bisulfide  or  metabisulfides 
and  polyethylene  glycol  (including  NaPEG 
and  KPEG);  sodium  hydrosulfide;  and  ferrous 
salts. 

Debris  containing  hexavalent  chromium 
which  is  reduced  to  the  trivalent  state 
requires  additional  treatment  for  trivalent 
chromium.  Spent  reducing  solutions  and  post- 
treatment  debris  wash  water  are  considered 
residue  subject  to  the  F039  LDR  treatment 
standards. 

d.  Photochemical  Treatment  This  type  of 
debris  treatment  technology  uses 
photochemical  energy  in  the  form  of 
ultraviolet  (UV}  radiation  to  degrade 
halogenated  contaminants  such  as 
polychlorinated  biphenyls  (PCBs),  and 
polychlorinated  dibenzodioxins  (PCDDs),  and 
polychlorinated  dibenzofurans  (PCDFs). 
These  compounds  are  quite  reactive  in  the 
presence  of  UV  radiation.  The  photoreduction 
mechanism  involves  the  substitution  of 
hydrogen  for  chlorine,  leading  to  the 
formation  of  detoxified  substances. 
Contaminated  debris  types  tested  include 
concrete,  vegetation,  and  glass.  In 
photochemical  treatment  the  source  of  the  > 
UV  radiation  is  usually  artificial,  although 
tests  have  been  perfonned  using  natural  UV 
light  in  conjunction  with  a  solvent 

In  photochemical  treatment  the  material  to 
be  treated  is  exposed  to  UV  radiation,  which 
causes  the  contaminants  (PCBs,  PCDDs,  or 
PCDFs)  to  photodegrade.  The  presence  of  a 
hydrogen  donor  molecule  is  thought  to  be 
necessary  for  treatment  of  PCDDs  and 
PCDFs,  but  has  been  found  to  be  not 
necessary  for  the  treatment  of  PCBs. 
However,  the  presence  of  an  organic  solvent 
such  as  methanol  or  hexane  can  greatly 
improve  the  efficiency  of  the 
photodegrade  tion. 

Photochemical  treatment  can  be  used  to 
degrade  PCBs,  PCDDs.  and  PCDFs  from  the 


surface  of  materials  such  as  concrete, 
vegetation,  and  glass.  Photochemical 
degradation  will  not  work  on  deeply 
imbedded  contaminants,  because  UV  light 
cannot  penetrate  through  these  surfaces.  The 
presence  of  dust  and  dirt  will  also  reduce  the 
effectiveness  of  this  technique. 

We  are  concerned  that  the  proposed 
performance  standards  for  photochemical 
treatment  may  not  ensure  effective  treatment 
in  all  cases.  We  specifically  request  data  or 
information  that  would  support  additional 
operating  conditions  addressing  use  of 
natural  sunlight  presence  of  adequate 
hydrogen  donor  molecules,  presence  of  dust 
or  dirt  and  penetration  of  contaminants 
below  the  surface  layer  of  permeable  debris 
types. 

e.  Thermal  Destruction.  Thermal 
destruction  includes  treatment  in  an 
incinerator  operated  under  subpart  O,  parts 
284  or  265,  boilers  or  industrial  furnaces 
operating  under  subpart  H,  part  268,  or  in 
other  thermal  treatment  devices,  such  as 
pyrolysis  imits.  operating  under  subpart  P, 
part  265,  (for  interim  status  fac^ities]  or 
subpart  X,  part  264. 

Thermal  destruction  uses  heat  to  cause 
contaminants  to  chemically  react  to  form 
nonhazardous  chemicals  and/or  to  cause 
debris  to  chemically  react  to  achieve  a 
volume  reduction  of  the  debris.  Thermal 
destruction  units  may  use  either  an  oxidizing 
or  a  nonoxidizing  atmosphere.  Units  in  which 
an  oxidizing  atmosphere  is  employed  cause 
combustible  debris  and  contaminants  to 
oxidize  (ideally)  to  carbon  dioxide  and  water. 
Units  that  employ  a  non-oxidizing 
atmosphere  firequently  employ  nitrogen.  In 
these  units,  organic  debris  and  contaminants 
are  reacted  to  form  carl>on  monoxide  and 
methane  gas. 

Many  incinerators  require  size-reduction  of 
debris  or  debris  agitation  during  incineration 
in  order  to  ensure  that  all  of  the  debris  being 
treated  reaches  the  operating  temperature  of 
the  unit  Units  can  be  run  under  a  slightly 
negative  pressure  to  prevent  fugitive 
emissions  of  volatiliBBd  or  incompletely 
combusted  contaminants.  Thermal 
destruction  units  must  also  control  emissions 
of  metals,  particulate  matter,  acid  gases,  and 
products  of  incomplete  combustion. 

Thermal  destruction  units  must  produce 
wastewater  from  air  pollution  scrubbers  and 
a  solid  treatment  residual,  the  ash,  which 
consists  of  the  noncombustible  portion  of 
debris  and  contaminants.  These  residuals 
would  be  subject  to  the  F039  treatment 
standards.  Inert  debris  separated  from 
residue  (i.e.,  ash]  would  be  treated  debris 
excluded  from  subtitle  C  if  the  contamhuted 
debris  did  not  contain  a  metal  contaminant 
subject  to  treabnent 

3.  Immobilization  Technologies.  EPA 
considers  three  immobilization  technologies 
to  be  BDAT  for  contaminated  debris: 
macroencapsulation.  microencapsulation, 
and  sealing.  These  technologies  are  not 
acceptable,  however,  for  organic  debris 
types — wood,  paper  and  cloth,  and  rubber 
and  plastic — because  the  organic  material 
may  degrade  over  time.  This  could  result  in 
the  treated  material  losing  its  structural 
stability,  which  may  cause  a  release  of 
contaminated  debris.  Further,  immobilization 


technologies  are  not  appropriate  for  organic  > 
contaminants  because  the  organic 
compounds  may  degrade  the  encapsulating 
coat  or  diffuse  through  the  encapsulating  coat 
provided  by  macroecapsulation  or  sealing  or 
leach  from  microencapsulated  debris. 

a.  Macroencapsulation. 
Macroencapsulation  is  a  treatment 
technology  that  encases  debris  to  provide  a 
physical  barrier  that  prevents  contaminants 
from  leaching  from  the  debris.  In  this  process, 
debris  is  placed  into  sealed  containers 
entombed  in  concrete,  or  a  jacket  of  an 
impermeable  substance,  such  as 
polyethylene,  is  placed  around  the  debris. 
The  encapsulating  material  must  be  one 
which  is  impermeable  to  both  water  and  the 
contaminants  on  the  debris.  Debris  which  is 
macroencapsulated  may  be  shredded  or 
otherwise  sized  before  encapsulation  or  large 
pieces  of  debris  may  be  encapsulated. 
Macroencapsulation  processes  must  employ 
coatings  able  to  withstand  stresses  expected 
to  be  applied  to  the  coating  in  a  landnil 
without  rupturing  or  breaking. 
Macroencapsulation  processes  that  use 
jacketing  materials  do  not  need  to  employ 
materials  which  adhere  tightly  to  the  debris 
surface.  Jacketing  materials  are  typically 
applied  to  debris  by  heating  the  material  to 
slightly  above  its  melting  point  to  form  the 
jacket  to  the  shape  of  the  debris  and  then 
allowing  it  to  cool,  or  by  applying  a  liquid 
monomer  to  the  debris  surface  and  then 
adding  heat  or  a  catalyst  to  the  monomer  to 
form  an  impermeable  polymer.  The  use  of  a 
tank  or  container,  as  defined  in  40  CFR 
260.10,  does  not  quaUfy  as 
macroencapsulation. 

b.  Microencapsulation.  Two  types  of 
microencapsulation  processes  are  typically 
used  for  treatment  of  debris.  The  first 
involves  mixing  the  waste  with  cement,  lime, 
and  fly  ash.  silicates,  or  other  pozzolanic-type 
materials;  and  second  involves  mixing  the 
waste  with  asphalt  and/or  plastic.  In  the 
latter  process,  the  mixture  is  heated  to 
slightly  above  the  melting  point  of  the  plastic 
or  asphalt  which  causes  the  waste  or  debris 
particles  to  be  covered  with  a  polymeric  or 
asphalt  coating.  The  mixture  is  then  cooled 
and  allowed  to  set  (cure)  prior  to  disposal. 

In  order  to  obtain  a  unifonn  stabilized 
material,  the  particle  size  of  the  material 
being  stabilind  should  be  kept  at  a  fairiy 
small  size  (i.e..  the  large  masses  of  material 
should  be  reduced  in  size  before  being 
stabilized).  This  may  require  shredding, 
crushing,  or  grinding  of  the  debris. 

Vendors  of  various  microencapsulation 
processes  have  different  size  requirements, 
but  the  particle  sizes  generally  range  in 
diameter  from  6.35  to  100  mm.  Sizing 
equipment  is  commercially  available  to  size 
most  debris  to  meet  the  requirements  for 
microencapsulation  processes.  Currently, 
shredding  equipment  is  used  to  process 
debris-like  materials  such  as  municipal  solid 
waste  and  scrap  metal  for  volume  reduction 
and  as  an  initial  step  in  recycling  processes. 
Most  shredders  are  equipped  to  reject 
unshreddable  objects  from  the  shredder, 
effectively  separating  them  from  shreddable 
debris.  This  unshreddable  debris,  which 
consists  mostly  of  thick  metal  such  as 
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nitraed  rails,  can  be  treated  Mint  »n 
alternative  tedtiotagy  fc.g^  water  woeking  or 
aealmg). 

We  note  thet  tke  propoaed  raie  wonM  no< 
allow  micToeacapavlsticM  of  debris  where 
arsenic  or  mercory  are  catawinants  subject 
to  treatment.  See  note  to  proposed  table  2, 
i  268.45.  This  is  because  arsenic  aad  OKrcory 
may  leach  fron  microcaGapsalated  debris. 

c  Sealing.  Sealing  is  a  process  wfaidi 
involves  tbe  applieatioa  of  a  surface  coating 
which  tightly  adheres  to  tbc  debris  surfsce. 


This  surftce  eoatinf  most  be  an  impermeable 
barrier  to  both  water  and  t)M  contaminant  on 
the  debris.  Sealants  are  generally  applied 
using  brushes,  roRers.  or  by  dipping  debris 
faito  the  sesfant.  Sererat  ap|rfications  of 
sealant  may  be  required. 

Before  sealants  are  appfied,  debris  must  be 
cleaned  or  otherwise  prepared  to  remove 
gross  contamination  and  to  dean  and 
roughen  the  debris  surface  to  ensure  diat  die 
sealant  adheres  to  the  debns  surface.  (We 
specifkaliy  request  comment  on  how  to 


develop  ■  performance  standard  that  ensures 
that  the  suvface  of  the  debris  is  properiy 
prepared4 

Typical  aealanto  include  epoxy,  silicone, 
and  urcthanc  reaias.  Sealants  may  be  applied 
as  BohUiaa*  of  water  or  non-polar  solvents. 
The  solvate  are  tkea  aUowed  to  evaporate, 
which  causes  tiie  sealant  to  solidify  and 
adhere  to  the  drtxis  surface. 

Appewfix  n  to  the  Preamble:  Asbestos 
TreatBient  Standatda 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1710 
RIN  0572-AA43 

General  and  Pre-loan  Policies  and 
Procedures  Common  to  Insured  and 
Guaranteed  Electric  Loans 

agency:  Rural  Electrification 

Administration.  USDA. 

ACnow:  Final  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  7 
CFR  chapter  XVII.  by  adding  a  new  part 
1710.  General  and  Pre-loan  Policies  and 
Procedures  Common  to  Insured  and 
Guaranteed  Electric  Loans.  This  part 
consolidates,  updates,  clarifies  and.  in 
some  instances,  revises  the  policies  and 
requirements  contained  in  several 
existing  REA  Bulletins: 

This  part  contains  the  provisions  and 
requirements  of  the  Rural  Electrification 
Act  (RE  Act),  as  amended,  and  the 
administrative  policies,  requirements, 
and  procedures  of  the  REA  electric  "' 
program  for  applicants  seeking  financial 
assistance  from  REA  for  facilities  to 
furnish  electric  service  in  rural  areas. 
The  primary  objective  of  the  rule  is  to 
update,  consolidate,  clarify,  and  simplify 
REA  policies  and  procedures  common  to 
electric  insured  and  guaranteed  loans. 
EFFECTIVE  DATE:  This  rule  is  effective 
February  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  W.  Bennett,  Deputy  Assistant 
Administrator-Electric,  U.S.  Department 
of  Agriculture,  Rural  Electrification 
Administration.  Room  4048-S.  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250-1500.  Telephone: 
(202)  382-9547. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  in  conformance  with  Executive 
Order  12291,  Federal  Regulation.  This 
action  will  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  result  in  a  major  increase  in 
costs  or  prices  to  consumers,  individual 
industries.  Federal,  state  or  local 
government  agencies,  or  geographic 
regions;  (3)  result  in  significant  adverse 
effects  on  competition,  employment, 
investment  or  productivity,  innovation, 
or  on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  this  rule  has  been 
determined  to  be  "not  major." 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
this  rule  does  not  represent  a  major 


Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969.  as  amended,  (42  U.S.C.  4321  et 
seq.  (1976)).  and  therefore,  does  not 
require  an  environmental  impact 
statement  or  an  environmental 
assessment. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.850.  Rural  Electrification  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  the  Final  Rule  related  notice 
to  7  CFR  part  3015,  subpart  V  in  50  FR 
47034,  November  14. 1985.  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

The  existing  reporting  and 
recordkeeping  requirements  contained 
in  this  rule  were  approved  by  the  Office 
of  Management  and  Budget  (0MB). 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.), 
under  control  numbers  0572-0032  and 
0572-0017.  The  public  reporting  burden 
is  estimated  to  average  59  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering, 
completing  and  reviewing  the  collection 
of  information  and  maintaining  the  data 
needed.  The  public  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  67  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering, 
completing  and  reviewing  the  collection 
of  information  and  maintaining  the  data 
needed. 

Additional  reporting  requirements 
contained  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980.  They  will  not  be  effective  until 
approved  by  0MB.  The  public  reporting 
burden  for  this  new  collection  of 
information  is  estimated  to  average  12 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering, 
completing  and  reviewing  the  collection 
of  information  and  maintaining  the  data 
needed.  There  is  no  additional  record 
keeping  burden  for  this  new  collection. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
these  collections  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  USDA.  Room  3201, 
NEOB,  Washington.  DC  20503. 


Background 

REA  makes  loans  and  loan  guarantees 
to  electric  systems  to  provide  and 
improve  electric  service  in  rural  areas. 
These  loans  are  limited  to  the  purposes 
authorized  in  the  Rural  Electrification 
Act  of  1936.  as  amended  (7  U.S.C.  901  et 
seq.] 

REA  policies  and  requirements 
covering  pre-loan  activities  are 
contained  in  several  PEA  regulations 
and  bulletins.  Many  of  these  are  out  of 
date  and  some  contain  ambiguous  or 
redundant  information.  It  is  necessary  to 
consolidate  this  information  and  make  it 
available  to  the  public  by  codifying  and 
publishing  it  in  the  Federal  Register. 

This  part  consolidates,  updates, 
clarifies  and.  in  some  instances,  revises 
the  policies  and  requirements  contained 
in  the  following  existing  REA  bulletins: 

20-2    Electric  Loan  Policies  and  Application 

Procedures 
20-5    Extensions  of  Payments  of  Principal 

and  Interest 
20-6    Loans  for  Generation  and 

Transmission 
20-14    Supplemental  Financing  for  Loans 

Considered  Under  Section  4  of  the  Rural 

Electrification  Act      - 
20-20    Deferment  of  Principal  Repayments 

for  Investment  in  Supplemental  Lending 

Institutions 
20-22    Guarantee  of  Loans  for  Bulk  Power 

Supply  Facilities 
20-23    Section  12  Extensions  for  Energy 

Resources  Conservation  Loans 
60-10    Construction  Work  Plans,  Electric 

Distribution  Systems 
86-3    Headquarters  Facilities  for  Electric 

Borrowers 
105-5    Financial  Forecast— Electric 

Distribution  Systems 
111-3    Power  Supply  Surveys 
112-3    Area  Coverage  Service 
120-1    Development,  Approval,  and  Use  of 

Power  Requirements  Studies 
145-1    Development  Approval,  and  Use  of 

Irrigation  Studies 

When  this  rule  and  other  related  rules 
are  published  in  final  form,  the  above 
bulletins  will  be  rescinded,  in  whole  or 
in  part,  or  revised.  In  the  future,  REA 
bulletins  will  be  used  to  provide  certain 
procedural  information,  illustrative 
examples,  and  other  guidance  to  assist 
borrowers  in  complying  with  REA's 
published  rules. 

The  primary  purpose  of  this  rule  is  to 
consolidate,  clarify,  update  and.  in  some 
instances,  revise  REA  general  toan 
policies  and  pre-loan  policies  and 
requirements  applicable  to  electric 
loans.  Most  of  the  provisions  of  this  rule 
represent  policies  and  requirements  that 
have  been  in  effect  for  some  time, 
having  been  implemented  through  REA 
bulletins,  mortgages,  notes  or  loan 
contracts,  and  other  agency  issuances. 
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Some  provisions  are  either  new,  or  a 
revision  of  existing  policies  and 
procedures,  or  an  explicit  statement  of 
policies  and  procedures  that  formerly 
wf  re  implicit. 

Another  purpose  of  this  rule  is  to 
strengthen  the  agency's  credit  policies. 
During  the  past  few  years,  a  number  of 
electric  borrowers  have  experienced 
considerable  financial  stress.  By 
adopting  the  policies  outlined  in  this 
rule,  the  agency  hopes  to  avoid  the 
recurrence  of  these  situations. 

This  rule  sets  forth  general  and  pre- 
loan  policies  and  requirements  that  are 
common  to  insured  loans  and 
guaranteed  loans.  It  was  published  as  a 
proposed  rule  at  56  FR  8234  on  February 
27, 1991.  Pre-loan  policies,  requirements 
and  procedures  that  are  specific  to 
guaranteed  loans,  including  90  percent 
guaranteed  loans  recently  authorized  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1990,  are  set  forth  in  7  CFR  part  1712, 
published  August  27. 1991  at  56  FR 
42460.  Pre-loan  policies,  requirements 
and  procedures  specific  to  insured  loans 
will  be  set  forth  in  proposed  7  CFR  part 
1714  in  the  near  future. 

Comments 

A  total  of  88  commentors  submitted 
comments  on  the  proposed  rule.  They 
included  76  borrowers,  the  National 
Rural  Electric  Cooperative  Association, 
the  National  Rural  UtiHties  Cooperative 
Finance  Corporation,  the  American 
PubUc  Power  Association,  four  state 
borrowers  associations  and  five  others. 

REA  considered  all  comments 
received.  The  more  significant  and  the 
most  commonly  made  comments  are 
addressed  individually  herein. 

Section  17iai  (c) 

It  was  suggested  that  the  portions  of 
REA  bulletins  to  be  rescinded  or  revised 
as  a  result  of  codifying  part  1710  be 
specifically  identified.  This  will  in  effect 
be  accomplished  as  REA  codifies  the 
remainder  of  its  regulations.  REA's 
codified  rules  supersede  any  bulletins  or 
portions  thereof  that  may  be  in  conflict. 
Any  procedures  or  requirements  that  are 
still  relevant  and  are  not  included  in 
REA's  codified  rules  will  be  included  in 
future  bulletins.  As  this  process 
proceeds  outdated  bulletins  will  be 
rescinded. 

A  technical  change  has  been  made  to 
this  para^aph  by  adding  REA  bulletin 
20-23  to  the  list  of  bulletins  that  may 
contain  material  that  is  in  conflict  with 
-  this  rule  and  therefoFe  superseded  by  it 
Bulletin  20-23  was  listed  in  the 
backgrmnd  section  of  the  preamUe  to 
the  proposed  nile^  bat  was  inadvertently 
left  out  of  the  list  in  1 17104(c). 


Section  1710^  Definitions  and  Rules  of 
Construction 

It  was  suggested  that  the  definition  of 
Administrator  be  modified  to  add,  "or 
his  or  her  designee."  This  has  been 
done. 

A  technical  change  was  also 
suggested  in  the  definition  of  PRR  with 
respect  to  its  use  in  determining  the 
amount  of  supplemental  financing 
required  of  a  borrower.  REA  has 
considered  other  criteria  that  more 
closely  reflect  a  borrower's  ability  to 
pay  market  rates  for  supplemental 
financing.  However,  appropriation  acts 
for  the  past  several  years  have 
prohibited  any  changes  in  the  criteria 
and  standards  used  to  determine 
supplemental  financing  requirements 
from  those  that  existed  on  July  15, 1962. 
Therefore,  no  changes  have  been  made 
in  the  criteria  and  standards,  including 
the  definition  of  PRR.  It  should  also  be 
mentioned  that  the  use  of  1978-1980 
data  in  the  definition  of  APRR  stems 
from  the  legislative  prohibition  against 
changes. 

It  was  also  suggested  that  the 
formulas  for  DSC,  TIER,  and  PRR 
needed  to  be  modified  to  identify  the 
current  year  column  of  Forms  7  and  12. 
REA  does  not  beUeve  this  would  be 
desirable  since  these  terms  are 
sometimes  used  in  reference  to  years 
other  than  the  current  year. 

Finally,  a  technical  change  has  been 
made  in  the  definition  of  loan  guarantee 
by  deleting  ^)ecific  reference  to  sections 
306  and  314  of  the  RE  Act  While  these 
two  are  the  most  generic  authorities, 
there  was  no  intention  to  exclude  loan 
guarantees  made  under  the  narrower 
authorities  of  sections  30eA  and  311. 

Section  1710.4  Exception  Authority 

Some  questions  were  raised  as  to 
whether  the  Administrator's  authority  to 
grant  an  exception  to  regulatory 
requirements  applies  only  to 
requirements  imposed  on  borrowers  and 
lenders  with  a  loan  guaranteed  by  REA. 
or  also  applies  to  any  obligations  or 
requirements  imposed  on  REA.  It  was 
also  asked  whether  the  exception 
authority  could  be  used  to  impose 
additional  or  more  onerous 
requirements  on  borrowers  and  lenders. 

Ilie  exception  authority  appUes  only 
to  borrowers  and  lenders  participating 
in  REA  loan  and  guarantee  programs.  It 
does  not  apply  to  any  obligations  or 
requirements  imposed  on  REA.  The 
authority  could  not  be  used  by  REA  to 
impose  additional  or  more  onerous    . 
requirements  on  borrowers  or  Imders. 
The  section  has  been  revised  to  darify 
these  points.  Hie  term  "Goveminent's 
interest"  has  also  been  mod^ed  to 


make  it  clear  that  the  specific  interest 
referred  to  here  is  the  Government's 
"financial"  interest. 

One  commentor  suggested  that  the 
standard  for  granting  an  exception 
should  be  based  on  whether  application 
of  the  regulatory  provision  would 
adversely  affect  the  borrower's  interests 
and/or  the  government's  interests,  not 
just  the  latter.  REA  disagrees  since 
many  regulatory  provisions  relate  to 
loan  feasibility  and  security,  and  may  be 
interpreted  as  adversely  affecting  the 
borrower's  interests  in  some  sense. 
Requirements  to  assure  loan  feasibiUty 
and  security,  which  protect  the 
government's  financial  interests,  may  at 
times  appear  at  odds  with  a  borrower's 
interests,  but  generally  these  provisions 
cannot  be  waived  or  reduced  without 
adversely  affecting  the  government's 
interests. 

Another  commentor  suggested  that 
the  standard  for  making  an  exception  to 
the  regulations  be  broadened  to  include 
the  promotion  of  the  goals  and  purposes 
of  the  RE  Act  REA  disagrees  since  such 
a  standard  would  be  too  broad  and  too 
vague,  and  would  run  the  risk  of 
inconsistent  benefits  being  offered  and 
decisions  being  made  on  an  ad  hoc  basis 
without  the  benefit  of  pubUc  comment 
REA  anticipates  that  this  exception 
authority  will  be  used  only  rarely  and 
only  when  it  is  deariy  necessary  to 
protect  the  Government's  finandal 
interests. 

Section  1710.6   Applicability  of  Certain 
Provisions  to  Completed  Loan 
Applications 

A  new  section  has  been  added  to 
make  it  dear  that  certain  new  or  revised 
poUdes  and  requirements  set  forth  in 
tlus  rule  will  not  apply  to  a  pending  loan 
application  that  has  been  determined  by 
R£A  to  be  complete  as  of  the  date  the 
rule  is  published  in  final  form  in  the 
Fedwral  Register.  This  is  being  done  to 
ensure  that  the  processmg  of  completed 
loan  applications  will  not  be  delayed, 
which  could  happen  if  borrowers  with 
already  completed  applications  were 
required  to  amend  their  applications  to 
provide  the  infonnation  needed  to 
demonstrate  compUance  with  certain  of 
the  new  poUdes  and  requirements.  The 
spedfic  polides  and  requirements  that 
will  not  apply  to  already  completed 
appUcations  are  identified  in  the  new 
section. 

Section  1710J0   Insured  Loans 

One  commentor  suggested  that  REA 
authority  to  grant  a  deferral  of  prindpal 
and  interest  payments  on  insured  loans 
for  up  to  5  years  be  added  to  this 
section.  That  authority,  since  it  appUes 
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only  to  insured  loans,  will  be  addressed 
in  a  new  proposed  regulation  on  post- 
loan  policies  and  that  apply  specifically 
to  insured  loans.  1 

Section  1710.101    Types  of  Eligible 
Borrowers 

One  commentor  suggested  that 
"basic"  be  dropped  from  the  description 
of  the  retail  electric  service  financed  by 
REA.  and  that  all  methods  of  meeting 
the  power  supply  needs  of  distribution 
borrowers  be  recognized,  not  just  those 
involving  a  wholesale  power  contract. 
This  section  has  been  modified  to 
incorporate  these  suggestions. 

One  commentor  suggested  that,  in  the 
case  of  a  former  borrower  that  has  paid 
off  all  of  its  outstanding  REA  loans  and 
reapplies  for  a  loan,  that  REA  should 
finance  RE  Act  beneficiary  loads 
accruing  from  the  date  the  former  loans 
were  paid  off  rather  than  from  the  date 
the  applicant's  new.  completed  loan 
application  is  received  by  REA.  REA 
disagrees  with  this  suggestion  since  the 
loads  accruing  in  the  suggested  earlier 
period  would  have  already  been  served 
by  the  applicant,  and  financing  of  these 
loads  by  REA  would  constitute 
refinancing,  which  is  strictly  limited 
under  the  RE  Act.  The  policy  set  forth  in 
the  rule  on  this  question  has  been  in 
effect  for  many  years. 

A  related  question  is  the  time  frame 
used  for  defining  a  rural  area  when  a 
former,  paid-off  borrower  applies  for  a 
new  loan.  The  section  has  been 
modified  to  make  it  clear  that  areas 
previously  designated  by  REA  as  rural 
and  served  by  facilities  financed  by 
REA  will  be  classified  as  rural. 

Section  1710.103   Area  Coverage 

Several  conunentors  expressed 
concern  that  the  proposed  section  was 
intended  to  make  area  coverage 
requirements  more  stringent  and/or  to 
prohibit  assessment  of  contributions  in 
aid  of  construction.  That  was  not  the 
intention.  REA  recognizes  that 
consumers  in  certain  situations  impose  a 
capital  and/or  operating  cost  on  the 
borrower  that  is  substantially  out  of 
proportion  with  the  revenues  that  would 
be  generated  at  the  normal  rates  and 
minimum  charges  assessed  the  typical 
consumer.  The  section  has  been 
amended  to  make  it  clear  that  borrowers 
may  continue  to  assess  contributions  in 
aid  of  construction  consistent  with  the 
general  policy  on  area  coverage  set  forth 
in  this  section. 

One  commentor  suggested  that  the 
requirements  of  paragraph  (b]  of  this 
section  with  respect  to  assessing  a 
contribution  in  aid  of  construction 
should  not  apply  to  seasonal  consumers. 
REA  agrees  and  has  so  revised  the 


paragraph  to  make  it  clear  that  the 
restrictions  on  assessing  contributions 
in  aid  of  construction  set  forth  therein 
do  not  apply  to  either  seasonal  or 
temporary  consumers. 

Section  1710.104    Service  of  Non-RE 
Act  Beneficiaries 

One  commentor  suggested  that  this 
section  should  explicitly  permit  the  sale 
of  power  and  energy  to  non-RE  Act 
beneficiaries  from  REA-financed  plants 
until  the  entire  capacity  of  the  plant  is 
required  by  RE  Act  beneficiaries,  and 
that  joint  power  supply  and  joint 
transmission  arrangements  be  explicitly 
allowed.  This  section  does  not  preclude 
these  activities,  which  have  been 
authorized  in  the  past,  provided  that 
they  meet  the  conditions  set  forth.  REA 
believes  that  the  section  correctly  and 
comprehensively  states  REA's  policy  on 
use  of  loan  funds  to  serve  non-RE  Act 
beneficiaries. 

Section  1710.105    State  Regulatory 
Approvals 

Several  conunentors  suggested  that 
the  section  be  modified  to  make  it  clear 
that  it  applies  only  to  borrowers  that  are 
required  to  obtain  approval  from  their 
state  regulatory  authority  for  proposed 
construction  projects  and/or  the  related 
financing.  Paragraph  (b)  has  been 
revised  to  make  this  clear. 

It  was  also  suggested  that  REA  should 
not  have  the  flexibility  to  require  a 
borrower  to  obtain  such  state  approvals 
before  REA  makes  a  loan,  as  opposed  to 
after  the  loan  is  made  but  before  loan 
funds  are  advanced.  REA  disagrees  and 
believes  that  it  should  be  able,  on  a  case 
by  case  basis,  to  require  that  the  state 
approvals  be  obtained  before  a  loan  is 
made  when  the  loan  requires  an 
Environmental  Impact  Statement  and  for 
loans  to  finance  generation  and 
transmission  facilities  when  the  loan 
request  is  $25  million  or  more.  These 
kinds  of  projects  generally  involve 
higher  risk  than  others,  and  in  some 
cases  it  may  be  piudent  to  obtain  the 
state  approval  before  the  loan  is  made. 
Also,  the  process  of  obtaining  state 
approval  often  produces  additional 
information  valuable  in  assessing  the 
feasibility  and  security  of  the  proposed 
loan. 

One  commentor  asked  for  clarification 
of  the  provision  that  REA  may  require  a 
borrower  to  obtain  reaffirmation  of  a 
project  and  its  financing  from  the  state 
authority  before  additional  loan  funds 
are  advanced,  if  the  borrower  has  failed 
to  proceed  with  the  project  in  a  timely 
manner  or  if  there  are  cost  overruns  or 
other  developments  that  threaten  loan 
feasibility  or  security.  Under  such 
circumstances  REA  believes  it  would  be 


only  prudent  to  obtain  reaffirmation 
from  the  state  authority.  If  a  state 
authority  were  not  willing  to  reaffirm 
the  project  and  its  financing,  serious 
questions  would  be  raised  as  to  whether 
the  state  authority  would  allow  the 
borrower  to  collect  sufficient  revenues 
to  repay  the  loan,  and  REA  would  have 
to  take  this  into  consideration  in 
deciding  whether  to  approve  additional 
advances  of  loan  fimds. 

Section  1 7J0. 106    Uses  of  Loan  Funds 

Several  commentors  requested 
clarification  of  paragraph  (d)  of  this 
section,  which  provides^  that  the  amount 
lent  to  any  one  borrower  in  a  given  year 
may  be  limited  to  less  than  the  total 
amount  eligible  for  REA  financing, 
taking  into  consideration  the  amount  of 
loan  funds  available  and  the  size  of 
REA's  loan  application  inventory.  This 
provision  is  intended  to  apply  only  in 
years  when  the  loan  funds  available  are 
substantially  less  than  the  eligible 
requests  for  loan  funds.  This  has 
occurred  in  the  past,  and  in  several     ' 
years  REA  has  approved  insured  loans 
equal  to  only  one-half  of  borrowers' 
financing  requests,  and  lent  the 
remainder  in  subsequent  years.  The 
paragraph  has  been  revised  to  make 
clear  that  it  applies  only  when  there  is  a 
substantial  shortfall  in  available  funds. 
It  has  also  been  clarified  that  any 
reduction  would  be  on  an  equal 
proportional  basis  for  all  applicants 
based  on  the  amount  of  funds  for  which 
the  applicant  is  eligible,  and  that  any 
amount  of  an  eligible  request  not  lent 
one  year  would  be  eligible  for  a  loaii  in 
subsequent  years,  provided  that  a 
resolution  is  submitted  to  REA  by  the 
borrower's  board  of  directors  certifying 
that  the  funds  are  still  needed  to 
complete  purposes  contained  in  the 
original  loan  application. 

There  also  appears  to  be  a 
misconception  that  paragraph  (d)  refers 
to  the  withholding  of  advances  of  loan 
funds  after  a  loan  is  made.  That  is  not 
correct,  since  paragraph  (d)  refers 
specifically  to  loan  approval. 

One  commentor  requested 
clarification  of  the  statement  in 
paragraph  (c)(3)  that  REA  will  not 
finance  any  facilities  that  a  state 
regulatory  authority  having  jurisdiction 
will  not  approve  for  inclusion  in  the 
borrower's  rate  base,  or  will  not 
otherwise  allow  rates  sufficient  to  repay 
the  debt  incurred  for  the  facilities.  This 
is  meant  to  be  a  general  statement  of 
policy  of  what  REA  will  not  finance,  in 
the  same  vein  as  the  statements  in 
paragraphs  (c)  (1)  and  (2)  of  this  section. 
This  policy  is  consistent  with  the 
restriction  in  section  4  of  the  RE  Act  that 
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"no  loan  for  the  construction,  operation, 
or  enlargement  of  any  generating  plant 
shall  be  made  unless  the  consent  of  the 
State  authority  having  jurisdiction  in  the 
premises  is  first  obtained."  REA  realizes 
that  it  often  may  not  be  possible  at  the 
time  of  loan  approval  to  determine  that 
a  state  regulatory  authority  will  not 
allow  sufficient  revenues  to  repay  a  loan 
for  certain  facilities.  Nevertheless,  as  a 
matter  of  basic  policy  REA  will  not 
knowingly  lend  for  such  facilities  and 
may  deny  a  loan  for  certain  facilities  or 
Q  in  certain  circumstances  if  there  is 
substantial  evidence,  based  on  state 
law,  past  regulatory  practice,  or 
preliminary  decisions  or  statements  by 
the  state  authority  about  the  facilities  in 
question,  that  sufficient  revenues  will 
not  be  allowed  to  repay  the  related  debt. 

One  commentor  suggested  that  REA 
explicitly  state  that  costs  associated 
with  the  decommissioning  of  nuclear 
power  plants  are  eligible  for  REA 
financing.  REA  disagrees  that  such  costs 
should  be  eligible  for  REA  financing 
since  all  utilities  that  have  nuclear 
power  plants  are  required  to  establish 
Hnancial  reserves  to  pay  for 
decommissioning  costs.  It  is  intended 
that  these  costs  be  collected  from  the 
consumers  that  benefit  from  the  nuclear 
facility  diuing  its  useful  life.  Suggesting 
that  future  REA  financing  may  be 
required  for  decommissioning  suggests 
that  the  reserves  in  some  cases  may  be 
too  small,  and  that  larger  reserves  may 
be  needed  to  ensure  loan  feasibility. 
Moreover,  such  Hnancing  would  raise 
issues  about  loan  collateral  since  the 
fmancing  would  be  for  the  dismantling 
of  facilities  rather  than  their 
construction. 

One  commentor  suggested  that 
fmancial  hardship  be  defined  and  that 
the  criteria  be  specified  regarding  those 
facilities  that  may  be  financed  by  REA 
under  paragraph  (b)  of  this  section.  REA 
believes  that  it  is  important  that  the 
Administrator  continue  to  have 
flexibility  in  determining  what  is  a 
financial  hardship  with  respect  to  REA 
financing  of  headquarters  offices, 
general  plant  equipment,  and  working 
capital.  Such  flexibility  has  worked  well 
in  the  past.  Since  the  facts  relating  to 
financial  hardship  vary  substantially 
fi-om  case  to  case,  it  is  difficult  to  spell 
out  beforehand  all  the  relevant  factors 
that  may  need  to  be  considered  in  a 
particular  case.  Nevertheless,  in  the 
near  future  REA  will  outline  in  a 
proposed  rule  the  general  factors  that 
should  be  considered  in  determining 
financial  hardship. 

It  was  also  suggested  that  the  type  of 
load  management  equipment  eligible  for 


REA  financing  be  clarified.  This  has 
been  done  in  S  1710.251(c). 

Section  1710.107  Amount  Lent  for 
Acquisitions  ' 

One  commentor  suggested  that  REA 
should  finance  the  purchase, 
rehabilitation,  and  integration  of 
facilities  resulting  from  a  sale  and 
acquisition  between  two  REA 
borrowers.  REA  disagrees  that  it  should 
finance  the  purchase  of  one  borrower's 
facilities  by  another  borrower.  This 
would  amount  to  financing  the  same 
facilities  twice,  if  the  original  REA  debt 
was  paid  off,  or  it  would  constitute 
refinancing,  which  is  strictly  limited 
under  the  RE  Act.  However, 
applications  for  REA  financing  of  the 
rehabilitation  or  integration  of  electric 
facilities  in  the  case  of  an  acquisition  of 
one  borrower  by  another  will  be  treated 
the  same,  pursuant  to  S  1710.106,  as 
other  applications  for  these  purposes. 

Section  1710.108  Mergers  and 
Consolidations. 

A  question  was  raised  as  to  whether 
the  priority  consideration  to  be  given  to 
a  loan  application  after  a  merger  or 
consolidation  refers  only  to  moving  the 
application  forward  in  the  application 
queue.  The  answer  is  yes.  and  the 
section  has  been  modified  to  make  it 
clear  that  the  priority  consideration 
refers  to  the  order  of  processing  an 
application  as  set  forth  in  §  1710.119. 

It  was  suggested  that  REA  financing 
in  connection  with  mergers  and 
consolidations  not  be  limited  to 
financing  the  integration  and 
rehabihtation  of  electric  facilities  and 
the  extension  of  electric  service  in  rural 
areas,  but  that  it  also  include  the  costs 
incurred  in  efi'ectuating  mergers  or 
consolidations,  such  as  legal  expenses 
or  feasibility  study  costs.  REA  disagrees 
since  such  legal  and  study  costs 
ordinarily  are  not  financed  by  REA 
unless  they  are  directly  related  to  the 
construction  or  procurement  of  new 
facilities  and  are  capitalized  in  the  cost 
of  those  facilities.  Mergers  and 
consolidations  worth  pursuing  should 
result  in  sufficient  efficiencies  and  cost 
savings  to  more  than  offset  the  legal 
expenses  and  study  costs  associated 
with  their  plaiming  and  execution.  If 
that  is  not  the  case,  and  the  economics 
of  the  merger  or  consolidation  depend 
on  obtaining  REA  financing  for  these 
costs,  then  such  costs  may  be  excessive 
or  the  benefits  of  the  merger  or 
consolidation  may  be  insufficient. 

Section  1710.109  Reimbursement  of 
General  Funds  and  Interim  Financing 

Several  commentors  said  that  the  24 
month  period  allowed  for 


reimbursement  of  general  funds  was  too 
short,  especially  for  generation  and 
transmission  projects.  Some 
commentors  appeared  to  misunderstand 
the  meaning  of  the  section.  They  seemed 
to  think  that  the  Hmitation  is  meant  to 
apply  to  all  construction  and 
procurement  costs  incurred  prior  to  the 
loan  period,  regardless  of  whether  or  not 
the  construction  and  procurement  is 
completed  prior  to  or  during  the  loan 
period.  That  is  not  the  intent.  The  24- 
month  reimbursement  limit  will  not 
apply  to  equipment  and  facilities  whose 
procurement  and  construction  is 
completed  during  the  loan  period.  Thus 
if  legitimate  front-end  costs  for 
environmental  studies,  design, 
engineering  and  other  necessary 
functions  are  incurred  for  a  generation 
and  transmission  project  four  or  five 
years  before  the  start  of  the  loan  period, 
they  could  be  included  as  part  of  the 
cost  of  the  project  to  be  funded  and 
completed  during  the  loan  period.  The 
section  has  been  revised  to  make  it  clear 
that  the  24  month  limitation  applies  only 
to  reimbursements,  including 
replacement  of  interim  financing,  for 
approved  expenditures  incurred  for 
equipment  and  facilities  whose 
procurement  and/or  construction  is 
completed  before  the  beginning  of  the 
loan  period. 

One  commentor  requested  that  loan 
period  be  defined.  Loan  period  was 
defined  in  i  1710.2  of  the  proposed  rule 
and  its  meaning  remains  unchanged.  As 
defined,  the  loan  period  commences 
with  the  date  shown  on  page  1  of  REA 
Form  740c,  Cost  Estimates  and  Loan 
Budget  for  Electric  Borrowers.  Normally, 
this  date  is  60  days  or  less  prior  to  the 
time  the  completed  loan  application  is 
sent  to  the  REA  Washington  office. 

One  commentor  suggested  that  the  24 
month  reimbursement  period  be  phased 
in  over  a  period  of  years.  This  has  been 
done,  and  it  has  been  made  clear  that 
the  new  requirement  applies  only  to 
complete  loan  applications  received 
after  the  elective  date  of  this  rule. 

Some  comments  were  received 
suggesting  that  limiting  reimbursement 
to  24  months  would  result  in  more 
frequent  applications  and  could 
overwhelm  REA  sta^.  REA  believes  that 
any  increase  in  the  fi«quency  of 
applications  will  be  manageable  and 
will  not  delay  loan  processing. 

Some  concern  was  expressed  that 
reducing  the  reimbursement  period  to  24 
months  will  result  in  legitimate 
expenditures  for  facilities  becoming 
ineligible  for  reimbursement  due  to  the 
time  required  to  process  a  loan.  REA 
does  not  believe  that  this  will  become  a 
problem  because  the  time  limit  applies 
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only  to  equipment  and  facilities 
completed  before  the  beginning  of  the 
current  loan  period,  while  other 
legitimate  expenditures  are  allowed  to 
be  included  in  the  loan  for  facilities 
completed  during  the  current  loan 
period.  Also,  virtually  all  loans  are 
processed  within  12  months  of  receiving 
the  complete  loan  application. 

One  commentor  suggested  that 
limitmg  reimbursement  of  general  funds 
to  24  months  for  equipment  and  facilities 
completed  before  the  current  loan  period 
without  placing  a  similar  limit  on  loans 
to  replace  interim  financing  will  cause 
borrowers  to  rely  more  on  interim 
financing.  This  conclusion  apparently 
derives  from  a  narrower  interpretation 
of  reimbursement  of  general  funds  than 
commonly  used  by  REA.  As  used  by 
REA.  reimbursement  of  general  funds 
includes  replacement  of  interim 
financing,  and  the  section  has  been 
modified  to  make  this  clear. 

Section  1710.110  Supplemental 
Financing  j 

One  commentor  requested     > 
clarification  as  to  whether  the 
supplemental  financing  requirements  of 
this  section  apply  to  all  REA  financing 
or  only  to  insured  loans.  The 
requirements  of  this  section  for 
borrowers  to  obtain  supplemental 
financing  apply  only  to  insured  loans. 
The  section  has  been  revised  to  make 
this  clear. 

REA  does  not  require  supplemental 
financing  in  conjunction  with  an  REA 
guaranteed  loan.  However,  if  a  borrower 
elects  to  obtain  supplemental  financing 
in  conjunction  with  a  guaranteed  loaa 
the  granting  of  REA's  loan  guarantee 
may  be  conditioned  on  the  borrower's 
acquisition  of  the  supplemental 
financing. 

One  commentor  suggested  that  the 
condition,  "except  in  cases  of  financial 
hardship,"  be  added  to  the  provision 
requiring  supplemental  financing  with 
insured  loans  to  conform  this  section 
with  proposed  §  1710.102(b),  which  was 
published  on  February  20, 1991  at  56  FR 
6912.  This  has  been  done. 

One  commentor  stated  that  if  REA 
will  continue  to  require  supplemental 
financing,  a  lien  accommodation  should 
be  granted  automatically.  REA 
understands  that  a  Hen  accommodation 
usually  is  required  for  borrowers  to 
obtain  supplemental  financing.  In  the 
case  of  supplemental  financing  required 
with  insured  loans,  a  lien 
accommodation  is  routinely  granted. 
The  section  has  been  amended  to  clarify 
that  REA  will  consider  a  lien 
accommodation  for  the  suppleoiental 
lender. 


Some  commentors  suggested  that  REA 
needs  to  streamline  the  process  of 
granting  a  lien  accommodation  to  a 
supplemental  lender  or  consider 
modifying  its  security  arrangements  to 
facilitate  additional  financing  from  other 
sources.  REA  is  studying  its  loan  and 
security  documents  and  related 
questions.  Many  of  these  questions  will 
be  addressed  in  the  Agency's  post-loan 
regulations. 

Section  1710.111    Refinancing 

One  commentor  stated  that  REA  has 
much  broader  authority  to  refinance 
borrower  debt  than  set  forth  in  this 
section.  REA  disagrees.  The  language  of 
the  RE  Act  and  a  long  history  of 
interpretation  of  REA's  authority  to 
refinance  borrower  debt  clearly  indicate 
that  REA's  authority  to  refinance  is  very 
limited.  The  most  commonly  occurring 
circumstances  where  such  authority 
may  be  exercised  are  set  forth  in  this 
section. 

Section  1710.112    Loan  Feasibility 

Several  commentors  questioned 
whether  the  intent  of  this  section  is  to 
raise  the  threshold  for  loan  feasibility 
and  make  it  more  difficult  for  borrowers 
to  demonstrate  feasibility.  That  is  not 
the  intent.  The  purpose  of  this  section  is 
to  establish  explicit  and  comprehensive 
criteria  for  assessing  loan  feasibility  and 
ensuring  that  there  is  reasonable 
assurance  that  the  loan  will  be  repaid. 
The  criteria  set  forth  have  been  used 
routinely  by  REA  either  formally  or 
informally  in  assessing  loan  feasibility, 
and  are  not  being  codified  so  that  all 
borrowers  will  know  exactly  what 
factors  are  considered  in  determining 
loan  feasibility. 

One  commentor  expressed  concern 
that  the  criteria  are  inflexible  and  do  not 
allow  for  judgment,  and  will  thus  result 
in  some  loans  being  denied  as  a  result  of 
inflexible  application  of  the  criteria  by 
REA  staff.  REA  disagrees  since  the 
criteria  deal  mainly  with  the  forecast  of 
financial  performance  and  the  factors 
that  are  likely  to  affect  that 
performance,  which  necessarily  involves 
a  substantial  amount  of  judgment.  This 
has  always  been  the  case. 

Some  commentors  stated  that  the 
requirement  that  there  be  a  reasonable 
expectation  that  consumers  wUl  be  able 
to  pay  the  rates  required  to  meet 
expenses  and  repay  the  loan  and  that 
borrowers  will  be  reasonably  able  to 
compete  with  other  utilities  sets  too  high 
a  standard.  REA  disagrees  with  that 
position,  since  if  consumers  cannot  pay 
the  rates  required  to  meet  expenses  and 
repay  the  loan  and  if  the  borrower 
cannot  compete  to  prevent  serious  load 
loss,  then  the  loan  would  not  be 


feasible.  Section  4  of  the  RE  Act 
prohibits  the  Administrator  from  making 
a  loan  unless  the  Administrator  finds 
and  certifies  that  the  loan  will  be  repaid 
within  the  time  agreed. 

One  commenter  suggested  that  the 
problem  was  not  only  competition  with 
other  utilities,  but  also  competition  with 
other  fuels.  REA  agrees  and  has  so 
revised  the  section.  Also,  it  has  been 
made  clear  that  substantial  load  loss, 
not  any  load  loss,  is  the  concern  with 
respect  to  competing  with  other  utilities 
or  fuels,  and  that  substantial  impairment 
of  loan  feasibiHty,  not  any  impairment, 
is  likewise  the  concern. 

Several  commentors  expressed 
concern  that  references  to  "any"  risks  of 
load  loss  from  large  consumers  or  from 
loss  of  service  territory  would  establish 
too  high  a  standard.  REA  intended 
"any"  to  convey  that  there  might  not  be 
any  such  risks,  but  nevertheless  "any" 
has  been  deleted. 

Some  commentors  suggested  that  the 
list  of  criteria  for  assessing  loan 
feasibility  is  exhaustive  and  that  the 
catchall  "other  factors"  is  not  needed. 
REA  agrees  and  has  deleted  "other 
factors." 

One  commentor  suggested  several 
procedures  and  information  collections 
for  assessing  possible  risks  of  loss  of  a 
borrower's  service  territory  from 
annexation.  REA  does  not  believe  that 
suggested  reporting  burden  should  be 
imposed  routinely  in  the  case  of  every 
loan  application.  However,  when  there 
is  a  high  risk  of  annexation  in  an 
individual  case,  some  of  the  information 
suggested  would  be  obtained  by  REA, 
and  the  section  has  been  so  revised. 

Section  1710.113    Loan  Security 

One  commentor  requested 
clarification  of  what  information  would 
be  required  in  the  case  of  joint  projects 
to  demonstrate  that  the  non-REA 
financed  system  is  financially  sound 
and  under  capable  management.  This 
has  been  clarified. 

One  commentor  expressed  a  concern 
that  REA  is  seeking  an  unqualified 
guarantee  in  paragraph  (d)  of  this 
section  that  a  jointly  owned  project  will 
be  running  continuously  at  planned 
capacity.  That  is  not  the  case.  What 
REA  is  seeking  is  adequate  assurance 
from  the  borrower,  in  the  form  of 
contractual  or  other  security 
arrangements,  that  the  jointly  owned 
project  will  be  operated  on  an  evident 
and  continuous  basis. 

Section  1710.114    TIER  and  DSC 
Requirements 

Several  commentors  stated  that 
raising  the  minimum  Times  Interest 
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Earned  Ratio  (TIER)  ^m  1.0  to  1.05  for 
power  supply  borrowers  that  receive  a 
loan  after  the  elective  date  of  this  rule 
may  pose  economic  hardship  for  those 
borrowers  operating  in  financially 
pressed  areas.  REA  recognizes  thht  this 
could  be  a  temporary  problem  in  certain 
limited  cases.  Therefore  a  provision  has 
been  added  to  paragraph  (b)  of  this 
section  whereby  the  Administrator  may, 
on  a  case  by  case  basis,  reduce  the  TI^ 
level  below  1.05  for  power  supply 
borrowers,  but  not  below  1.0,  if  the 
Administrator  determines  that  a  1.05 
TIER  require  said  borrowers  to  raise  the 
rates  they  charge  for  power  so  high  as  to 
substantially  reduce  the  kWh  sales  and 
revenues  and  threaten  loan  feasibility. 

In  the  longer  term,  REA  anticipates 
that  all  power  supply  borrowers  should 
be  able  to  meet  this  modest  increase  in 
TIER  without  undue  effects  on  power 
costs  to  their  member  systems.  Ten  of 
the  61  power  supply  borrowers  already 
are  required  to  meet  a  minimum  TIER  of 
1.05  on  an  annual  basis.  Other  power 
supply  borrowers  have  routinely 
achieved  a  HER  of  1.05  or  greater.  Over 
the  past  three  years,  1987-39,  36  power 
supply  borrowers,  out  of  the  55  for 
which  data  were  available,  achieved  an 
average  TIER  of  at  least  1.05,  and  28 
achieved  an  average  TIER  of  greater 
than  1.1. 

One  commentor  suggested  that  the 
new  1.05  TIER  requirement  ought  to  be 
phased  in.  This  requirement,  like  all 
other  requirements  in  this  section, 
applies  only  to  borrowers  that  receive  a 
loan  after  the  effective  date  of  this  rule. 
REA  has  no  problem  with  the  suggestion 
and  has  revised  the  section  to  phase  in 
the  requirement  as  follows:  1.0  in 
calendar  year  (CY)  1991, 1.03  in  CY 1992, 
and  1.05  in  CY  1993. 

Several  commentors  expressed 
concerns  about  the  requirement  in 
paragraph  (d]  of  this  section  that  rates 
must  be  designed  to  achieve  the 
required  TIER  and  Debt  Service 
Coverage  (DSC)  levels  on  an  annual 
basis.  Concerns  were  raised  that 
miforeseen  events  such  as  ice  storms, 
hurricanes  or  tornadoes  could  reduce 
anticipated  revenues  and  margins  in  a 
given  year  and  result  in  defaults.  It  was 
also  cu^ued  that  it  is  unnecessary  or 
unreasonable  to  routinely  require  all 
borrowers  to  design  rates  so  that  such 
unforeseen  events  in  a  single  year  will 
not  result  in  a  default  with  respect  to 
TIER  or  DSC. 

In  light  of  these  concerns,  paragraph 
(d)  has  been  revised.  The  design  of  rates 
requirement  has  been  divided  into  two 
parts:  a  prospective  requirement  and  a 
retrospective  requirement.  As  in  the 
proposed  rule,  borrowers  will  be 
required  prospectively  to  design  and 


implement  rates  so  as  to  meet  the 
required  TIER  and  DSC  levels  on  an 
annual  basis.  However,  it  has  been 
made  clear  that  average  weather 
conditions  in  the  borrower's  service 
territory  may  be  assumed  in  designing 
rates.  Average  weather  is  interpreted  as 
including  the  average  occurrence  of 
system  damage  and  outages  due  to 
storms,  but  not  the  rare  extreme 
outages.  Retrospectively,  the  average 
TIER  and  DSC  levels  actually  achieved 
by  a  borrower  in  the  two  best  years  out 
of  the  three  most  recent  calendar  years 
must  meet  the  required  levels.  This  is 
similar  to  the  current  mortgage 
requirement.  To  summarize,  REA  will 
expect  borrowers  to  design  and 
implement  rates  to  meet  TIER  and  DSC 
each  year,  but  recognizes  that  unusual 
unforeseen  events  may  prevent  TIER 
and  DSC  from  being  met  in  a  given  year. 

Concerns  were  also  raised  about  the 
provision  in  paragraph  (b)  of  this  section 
that  the  Administrator,  in  his  or  her  sole 
discretion,  could  raise  TIER  or  DSC 
requirements  to  ensure  loan  feasibility 
and  security  and  improve  the  credit 
wOHhiness  of  borrowers.  The 
commentors  felt  that  this  authority  was 
too  broad  and  that  general  increases  in 
TIER  or  DSC  requirements  should  be 
made  through  ndemaking.  Given  these 
concerns,  this  provision  has  been 
dropped. 

Concerns  were  also  expressed  about 
paragraph  (e)(l]  regarding  TIER  and 
DSC  requirements  for  the  advance  of 
funds.  This  paragraph  deals  with 
conditions  that  will  be  imposed  on  the 
advance  of  funds  for  a  new  loan  if  the 
borrower  has  failed  to  achieve  the 
required  TIER  and  DSC  levels  during  the 
calendar  year  or  latest  12  month  period 
immediately  preceding  approval  of  the 
loan,  or  if  the  borrower's  average  TIER 
or  DSC  for  the  2  best  years  of  the  most 
recent  3  years  was  below  the  required 
level.  The  latter  test  has  been  used  by 
REA  for  many  years,  but  the  latest 
calendar  year  or  12  month  period 
provision  was  a  new  proposal.  Some 
commentors  felt  that  there  was 
unnecessary  overlap  between  the  latest 
calendar  year  and  the  latest  12  month 
period,  and  that  this  would  cause 
confusion  as  to  what  standard  a 
borrower  would  have  to  meet.  Given 
these  concerns,  the  latest  calendar  year 
has  been  dropped. 

Some  commentors  suggested  that  if 
failure  to  meet  the  TIER  or  DSC 
requirements  of  paragraph  (e)(1)  were 
due  to  unusual  events  beyond  the 
borrower's  control,  such  as  imusual 
weather,  system  outage  due  to  a  storm, 
or  regulatory  delay  in  approving  rate 
increases,  then  remedial  action  by  the 
borrower  should  notnecessarily  be 


required.  REA  agrees  and  has  revised 
paragraph  (e)(1)  to  provide  for  a  waiver 
under  such  circumstances,  at  the 
Administrator's  discretion.  This 
paragraph  has  also  been  amended  to 
make  it  clear  that,  in  addition  to 
demonstrating  that  TIER  and  DSC  will 
be  met,  it  must  also  be  demonstrated 
that  the  loan  will  be  repaid  within  the 
time  agreed. 

With  respect  to  paragraph  (e)(2),  some 
commentors  expressed  the  view  that 
once  a  loan  is  approved,  REA  should  not 
impose  any  new  conditions  on  the 
advance  of  funds.  REA  disagrees  since  it 
is  required  by  law  to  ensure  that  all 
loans  are  feasible  and  will  be  repaid.  If 
a  borrower's  circumstances  change  after 
a  loan  is  made  or  if  new  information 
becomes  available  indicating  that  the 
borrower  may  not  achieve  the  required 
TIER  and  DSC  levels,  then  REA  must 
have  the  authority  to  withhold  loan  fund 
advances  until  the  borrower  has  taken 
satisfactory  remedial  action.  Paragraph 
(e)(2)  does  not  provide  that  REA  will 
automatically  withhold  loan  advances 
until  the  borrower  takes  remedial 
action,  only  that  it  may  do  so. 

One  commentor  asked  for  clarification 
as  to  whether  borrowers  currenUy 
subject  to  a  blended  TIER  requirement 
because  they  provide  both  power  supply 
and  distribution  functions  will  continue 
to  be  subject  to  such  requirement.  The 
answer  is.  Yes.  Paragraph  (b)  has  been 
amended  to  expUcitly  provide  for  a 
blended  TIER. 

Section  1710.115   Loan  Maturity 

A  question  was  asked  whether  a 
deferral  of  loan  payments  under  section 
12  of  the  RE  Act  would  extend  the 
maturity  of  a  loan  beyond  its  original 
maturity.  REA  has  followed  a  policy  of 
not  extending  loan  maturity  for  loan 
payment  deferrals  made  under  section 
12  of  the  Act.  That  section  was 
redesignated  section  12(a]  by  an 
amendment  to  the  Act  in  1990  (104  Stat 
3979),  and  a  new  paragraph  (b)  was 
added  on  loan  payment  deferrals  for 
rural  development  The  existing  REA 
policy  not  to  extend  loan  maturities  will 
continue  for  deferrals  made  under  the 
amended  section  12(a)  of  the  Act 
Deferrals  made  under  the  new  section 
12(b)  of  the  Act  for  rural  development 
purposes  will  be  addressed  in 
fordicoming  regulations. 

Section  1710.116   Equity  Development 
Plan 

Several  comments  were  received  on 
this  section.  Several  commentors 
supported  the  need  to  develop  adequate 
equity  levels;  some  others  questioned 
thill.  Most  commentors  suggested  that 
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greater  specificity  was  needed  as  to 
what  will  be  expected  of  borrowers. 

Several  commentors  pointed  out  that 
borrowers  with  relatively  low  equity 
could  not  be  expected  to  achieve  the 
target  levels  in  a  short  lime.  REA 
understands  this  and  has  revised  the 
section  to  place  the  emphasis  on 
achieving  progress  during  a  10-year 
planning  cycle  toward  meeting  the 
equity  target. 

A  borrower's  10-year  equity 
development  plan  will  be  expected  to 
show  reasonable  progress  toward 
achieving  the  equity  target  without 
raising  power  costs  or  retail  rates  for 
electricity  unreasonably,  placing  an 
unreasonable  burden  on  rate  payers,  or 
substantially  reducing  the  borrower's 
ability  to  compete  with  neighboring 
utihties  or  other  power  sources.  The 
amount  of  progress  to  be  made  during 
each  10-year  plan  will  be  determined 
individually  for  each  borrower  based  on 
the  economic  strength  of  the  borrower's 
service  territory,  the  inherent  cost  of 
providing  service  to  the  territory,  the 
disparity  in  rates  between  the  borrower 
and  neighboring  utilities,  the  intensity  of 
competition  faced  by  the  borrower  from 
neighboring  utilities  and  other  energy 
sources,  and  the  relative  amount  of  new 
capital  investment  required  to  serve 
existing  or  new  loads.  REA  will 
determine  the  improvement  to  be  made 
under  each  plan,  case  by  case,  based  on 
these  factors  and  the  information  and 
recommendations  provided  by  the 
bon^wer.  It  is  recognized  that  more 
than  one  10-year  cycle  may  be  required 
to  achieve  the  equity  target. 

Several  commentors  suggested  that 
different  equity  levels  be  set  for  power 
supply  borrowers  than  for  distribution 
borrowers.  REA  agrees  that  equity 
targets  ought  to  be  different  for  power 
supply  borrowers  since  most  of  them 
would  be  starting  from  a  much  lower 
equity  level  than  the  typical  distribution 
borrower.  About  60  percent  of  power 
supply  borrowers  currently  have  less 
than  10  percent  equity,  while  nearly 
two-thirds  of  distribution  borrowers 
have  35  percent  or  more  equity. 

The  section  has  been  revised  to 
require  power  supply  borrowers  lo  make 
reasonable  progress  toward  increasing 
their  equity  if  it  is  below  20  percent  of 
total  assets.  Once  that  level  is  reached, 
a  power  supply  borrower  would  be 
required  to  either  maintain  equity  of  20 
percent  or  continue  to  increase  equity, 
depending  on  the  borrower's  particular 
financial  circumstances  and  needs. 

The  proposed  40  percent  target  for 
distribution  borrowers  has  not  been 
changed.  However,  a  provision  has  been 
added  to  this  section  whereby  the 
Administrator  may  set  a  lower  target  for 


individual  borrowers,  on  a  case  by  case 
basis,  if  the  higher  standard  target 
would  unreasonably  increase  power 
costs  or  retail  rates  for  electricity. 

Several  commentors  expressed 
concerns  that  raising  equity  too  fast 
would  cause  power  costs  and  retail 
rate's  to  rise  unreasonably.  REA 
recognizes  that  this  is  a  "potential 
problem  and  has  revised  the  section  to 
make  it  clear  that  the  schedule  selected 
for  increasing  equity  must  be  reasonable 
and  not  unreasonably  raise  power  costs 
or  retail  rates  or  substantially  reduce  a 
borrower's  ability  to  compete  for  sales. 

Some  commentors  questioned  the 
basis  for  setting  40  percent  as  the 
minimum  equity  target.  This  level  for 
distribution  borrowers  is  based  on  the 
experience  of  REA  borrowers,  typical 
industry  standards,  and  the  long 
established  threshold  in  the  REA 
mortgage  for  determining  whether  REA 
approval  is  required  for  borrowers  to 
retire  capital  credits.  Forty-eight  percent 
of  distribution  borrowers  already  have 
an  equity  of  40  percent  or  more,  and  31 
percent  have  between  30  and  40  percent 
equity.  For  investor-owned  utilities, 
where  power  supply  and  distribution 
typically  are  integrated,  about  one-third 
have  an  equity  of  40  percent  or  more  of 
total  assets,  and  around  40  percent  have 
between  30  and  40  percent  equity.  Of  the 
municipal  systems,  many  of  which  have 
integrated  power  supply  and 
distribution  systems,  about  three-fourths 
have  an  equity  of  40  percent  or  more, 
and  some  5  percent  have  equity  of 
between  30  and  40  percent. 

Finally,  definitions  of  the  terms 
"equity"  and  "total  assets"  have  been 
added  to  S  1710.2.  The  standard 
definitions  used  traditionally  by  REA  for 
these  terms  have  been  adopted. 


Section  1710.119 
Priorities 


Loan  Processing 


One  commentor  requested 
clarification  of  paragraph  (b)(4)  of  this 
section,  which  would  allow  priority 
based  on  other  objectives  of  the  RE  Act. 
while  another  commentor  suggested  that 
it  be  deleted  because  it  was  too  broad. 
Given  these  concerns,  the  paragraph  has 
been  deleted  and  a  new  specific  priority 
has  been  added,  namely  the  correction 
of  serious  safety  problems. 

Section  1710.151    Required  Findings  for 
all  Loans 

One  conunentor  suggested  that 
criteria  were  needed  in  paragraph  (b)  of 
this  section  to  determine  when  the 
Administrator  may  require  a  borrower 
to  demonstrate  that  its  loan  remains 
feasible.  This  has  been  don? 

One  commentor  questioned  the 
proposed  requirement  in  paragraph  (d) 


that  satisfactory  evidence  must  be 
provided  to  REA  that  funds  requested  to 
replace  interim  financing  are  necessary. 
This  phrase  was  included  to  reinforce 
the  requirement  set  forth  in  this 
paragraph  that  the  interim  financing 
must  have  been  used  for  purposes 
approved  by  REA.  The  intent  was  not  to 
impose  an  additional  requirement  on 
interim  financing  that  is  not  imposed  on 
most  other  REA  financing.  The  phrase 
has  been  dropped. 

Some  commentors  questioned  the 
requirement  in  paragraph  (f)  that 
borrowers  located  in  states  having 
jurisdiction  must  provide  satisfactory 
evidence  based  on  the  information 
available,  such  as  an  opinion  of  counsel, 
that  the  state  regulatory  authority  will 
not  prevent  the  borrower  from  obtaining 
sufficient  revenues  to  repay  REA's  loans 
with  interest.  The  main  concern  was 
that  a  borrower  cannot  guarantee  what 
a  state  regulatory  authority  will  do 
about  allowing  facilities  in  the  rate  base   , 
or  otherwise  allowing  sufficient 
revenues  to  repay  the  borrower's  debt. 

REA  understands  that  a  borrower 
cannot  guarantee  what  actions  a  state 
regulatory  authority  will  take.  What  is 
required  in  this  paragraph  is  that  the 
borrower  provide  the  best  evidence 
available  at  the  time  a  loan  request  is 
being  considered  by  REA  of  what  the 
state  authority  is  most  likely  to  do.  This 
can  be  based  on  state  law  and  the  rules 
and  policies  of  the  state  authority,  on 
precedents  in  other  similar  cases,  on 
statements  made  by  the  state  authority, 
on  any  assurances  given  to  the  borrower 
by  the  state  authority,  and  on  other 
relevant  information  and  experience. 
Paragraph  (f)  has  been  amended  to 
include  these  examples  of  the  types  of 
information  that  may  be  used  in 
providing  the  required  evidence. 

Subpart  E.  Power  Requirements  Studies 

Sixty-one  commentors  made 
comments  about  the  proposed 
requirements  for  power  requirements 
studies  (PRSs).  Of  the  61  commentors,  39 
are  associated  with  a  single  large  power 
supply  borrower.  i. 

Several  commentors  stated  that  the 
asset  level  of  $100  million  for 
determining  whether  a  power  supply 
borrower  would  have  to  prepare  and 
maintain  a  current  PRS  on  an  ongoing 
basis  was  too  low.  Several 
recommended  a  minimum  level  of  $300 
million,  while  others  recommended  that 
the  requirement  be  dropped  entirely. 
REA  has  decided  to  set  the  asset  level  at 
$300  million.  Borrowers  with  assets  of 
this  amount  or  more  have  adequate 
resources  to  maintain  PRSs  on  an 
ongoing  basis.  They  arxoont  for  over  90 
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percent  of  the  combined  total  assets  of 
power  supply  borrowers  and  about  the 
same  proportion  of  lending  activity. 

Several  commentors  felt  that  the 
requirement  that  this  group  of  large 
power  supply  borrowers  must  nviae 
their  PRS  every  3  years  and  update  it 
every  year  is  too  burdensome.  REA 
disagrees  since  this  is  too  burdensome. 
REA  disagrees  since  this  is  typical 
practice  throughout  the  electric  utility 
industry.  Nevertheless,  the  subpart  has 
been  revised  to  provide  borrowers 
greater  flexibility  by  offering  them  two 
options:  Either  revise  the  PRS  every  3 
years  and  update  each  intervening  year, 
or  revise  the  PRS  every  other  year,  with 
no  intervening  update.  These  options 
reflect  the  practice  currently  followed 
by  several  power  supply  borrowers. 

The  rule  has  also  been  revised  to 
reduce  the  burden  on  those  borrowers 
that  are  not  required  to  maintain  a 
current  PRS  on  an  ongoing  basis  but 
who  must,  under  current  practice  and  as 
set  forth  in  the  proposed  rule,  provide  a 
current,  acceptable  PRS  in  support  of  a 
loan  application.  The  rule  has  been 
revised  so  that  a  PRS  is  required  from 
those  borrowers  only  if  the  loan  exceeds 
the  lesser  of  10  percent  of  total  utility 
plant  or  either  $3  million  for  a 
distribution  borrower  or  $25  million  for 
a  power  supply  borrower.  This  change 
will  reduce  the  burden  on  borrowers  in 
comparison  with  both  current 
requirements  and  the  proposed  rule. 

Several  commentors  opposed  the 
requirement  that  a  consumer  demand 
survey  must  be  conducted  at  least  every 
3  years  if  the  power  supply  borrower 
must  maintain  a  PRS  on  an  ongoing 
basis.  This  requirement  is  consistent 
with  typical  industry  practice  and 
remains  in  this  rule,  llie  subpart  has 
been  amended,  however,  to  clarify  that 
the  survey  may  be  conducted  by 
aggregating  the  surveys  of  individual 
members  or  by  a  system-wide  sample, 
which  generally  requires  leu 
coordination  and  is  less  expensive. 

Several  commentors  criticized 
§  1710.203(e]  as  giving  too  mudi 
discretion  to  REA  to  require  a  borrower 
to  prepare  a  PRS  if  reqi^red  to 
determine  loan  feasibility  or  if  required 
for  other  purposes,  including  the 
effective  administration  of  ^e  electric 
program.  The  latter  purpose  was 
especially  criticized  as  too  broad  and 
vague,  and  it  has  been  deleted  from  the 
rule. 

Several  commentors  criticized  the 
requirement  for  sensitivity  analyses  as 
being  too  broad  and  open  ended.  Given 
these  concerns,  S  1710.203(f)(6)  has  been 
revised  to  limit  the  number  of  scenarios 
that  must  be  analyzed  to  five  To  further 
ease  the  burden  on  borrowers  and  allow 


them  time  to  gear  up  to  meet  this 
requirement  it  will  not  be  put  into  effect 
until  January  1, 1993.  Similarly, 
S  1710.203  has  been  amended  to  give  a 
borrower  the  option  of  meeting  the 
requirements  of  ^  1719.203(f),  with 
respect  to  what  must  be  included  in 
PRS,  or  corresponding  requirements  of 
REA  Bulletin  120-1,  if  its  mS  was 
submitted  to  REA  for  approval  prior  to 
the  effective  date  of  this  rule,  or  if  its 
PRS  was  prepared  under  a  PRS  work 
plan  approved  by  REA  prior  to  said 
date. 

Subpart  F,  Construction  Work  Plans  and 
Related  Studies 

Several  comments  were  received  on 
this  subpart.  They  are  addressed  below 
section  by  section. 

Section  1710.250    General 

A  question  was  raised  as  to  whether 
construction  work  plans  (CWPs)  must 
include  all  applicable  facilities  or  just 
those  for  which  REA  financing  wiU  be 
sought  All  facilities,  regardless  of  the 
source  of  fmancing,  must  be  included  in 
a  CWP.  Paragraph  (b)  of  this  section  has 
been  revised  to  make  this  clear. 

One  commentor  requested 
clariHcation  as  to  whether  the 
engineering  activities  required  by  this 
subpart  could  be  performed  by  either 
outside  consulting  engineers  or  in-house 
engineers  employed  by  the  borrower. 
Ei^er  type  of  qualified  engineer  is 
acceptable,  and  the  section  has  been 
revised  ^o  make  this  clear. 

Several  commentors  suggested  that 
REA  should  consult  with  the  borrower 
before  adjusting  the  cost  on  an  item 
included  in  the  CWP  when  the  cost  of 
the  item  is  in  dispute.  REA  agrees  and 
has  so  modified  paragraph  (e)  of  this 
section. 

One  commentor  requested 
clarification  as  to  whether  the  (Hovision 
in  paragraph  (f)  of  this  section  that  REA 
approval  is  required,  prior  to  the  start  of 
construction,  also  applies  to 
amendments  of  a  CWP  to  change  the 
cost  estimates.  It  does  not.  It  applies 
only  to  approval  of  the  facilities 
included  in  the  CWP,  any  significant 
physical  changes  to  those  facilities,  and 
any  additions  of  facihties  to  the  CWP. 
The  paragraph  has  been  amended  to 
make  this  clear.  Moreover,  the  public  is 
reminded  that  there  has  been  no  change 
in  7  CFR  1721.1  as  to  advances  of 
insured  funds  being  limited  to  130 
percent  of  the  project  cost  estimate  on 
the  approved  REA  Form  740c. 

One  commentor  asked  whether  the 
costs  of  engineering,  environmental  and 
other  studies,  and  the  development  of 
plans  and  specifications  required  to 
support  the  constraction  of  facilities  are 


eligible  for  REA  financing.  They  are. 
subject  to  the  limitations  of  {  1710.106. 
provided  that  such  costs  are  capitalized 
as  part  of  the  cost  of  the  facihties. 
Sections  1710.251  and  1710.252  have 
been  revised  to  make  tliis  clear. 

Section  1710252    Constwction  Work 
Plans— Power  Supply  borrowers 

Some  commentors  objected  to  the 
requirement  that  power  supply 
borrowers  must  maintain  a  current  CWP 
for  distribution  and  transmission  plant 
and  for  any  improvements, 
replacements,  and  retirements  of 
generation  plant.  One  commentor  stated 
that  REA  did  not  have  the  resources  to 
review  and  approve  such  plans  on  a 
timely  basis.  ^ 

The  requirement  that  power  supply 
borrowers  maintain  and  receive  REA 
approval  of  a  cuirent  CWP  for 
distribution  facilities  is  not  new,  having 
been  required  by  REA  for  many  years. 
The  new  CWP  requirement  for 
improvements,  replacements  and 
retirements  of  generation  plant  is 
needed  to  improve  the  coordmation  of 
planning  for  these  investments  and  the 
financing  required.  REA  has  the  right 
under  the  REA  mortgage  to  approve  • 
borrower  investm«ita  in  plant 
regardless  of  the  source  of  financing. 
The  agency  has  sufficient  resources  to 
review  all  CWPs  on  a  timely  basis  and 
does  not  anticipate  and  delays  in  this 
area. 

One  commentor  suggested  that 
sufficient  flexibility  be  provided  to 
allow  for  amendments  to  the  CWP  to 
deal  with  imforese^able  circumstances. 
REA  agrees  that  reasonable  flexibility  is 
needed  to  allow  for  amendment  of  a 
CWP  as  circumstances  change. 
Paragraph  (h]  of  S  1710.250  provides  lot 
the  amendment  of  a  CWP,  and  a  new 
paragraph  (g)  has  been  added  to 
1 1710.250  to  provide  greater  flexibUity 
in  dealing  with  unforeseen  events. 

Section  1710254    Alternative  Sources 
of  Power 

Several  commentors  expressed 
concern  about  the  proposed  requirement 
that  applicants  for  a  loan  to  add 
generation  capacity  must  solicit 
proposals  on  a  national  basis  from 
independent  power  producers.  Some 
commentors  said  the  requirement  was 
too  far  reaching  while  others  said  it 
might  not  be  possible  to  transmit  power 
produced  by  a  distant  power  producer. 

This  requirement  apphes  only  to  loans 
for  the  addition  of  generation  capacity, 
which,  as  been  clarified  in  { 1710.2S4(b) 
of  this  final  rule,  includes  the 
replacement  of  existing  capacity.  H  does 
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not  apply  to  separate  transmission 
facilities. 

The  intent  of  this  requirement,  set 
forth  in  renumbered  paragraph  (c)(2)  of 
this  section,  is  to  ensure  that  active 
consideration  is  given  to  the  possibility 
of  obtaining  the  needed  power  from  an 
independent  power  producer.  Such 
producers  often  operate  nation-wide, 
building  facihties  in  various  parts  of  the 
country  in  response  to  local  demands. 
Thus  the  concern  of  having  to  transmit 
power  long  distances  does  not  enter  the 
picture.  Nevertheless,  the  requirement 
has  been  modified  by  deleting  the 
reference  to  solicitation  on  a  national 
basis,  and  adding  that  the  solicitations 
must  be  placed  in  at  least  three  national 
newspapers  or  trade  publications. 
Renumbered  paragraph  (c)  of  this 
section  has  also  been  modified  to  make 
it  clear  that  consideration  of  alternative 
sources  of  power  and  energy  extends  to 
both  existing  and  new  alternative 
sources. 

Other  commentors  suggested  that  a 
minimum  megawatt  limit  be  established 
for  the  requirement  to  solicit  bids  from 
independent  power  producers.  REA 
agrees  and  has  modified  renumbered 
paragraph  (c)(2)  to  establish  a  minimum 
limit  of  10  megawatts  for  additions  of 
new  capacity  and  replacements  of 
existing  capacity.  Also,  in  the  case  of 
modification  of  an  existing  unit,  the 
sohcitation  requirement  will  not  apply 
unless  the  modification  increases  the 
capacity  of  the  existing  unit  by  more 
than  10  percent. 

Several  commentors  expressed 
concern  that  renumbered  paragraph  (e) 
of  this  section  would  place  REA  in  the 
middle  of  negotiations  between  the 
borrower  and  the  power  supplier  and 
would  lead  to  inordinate  delays  in 
obtaining  REA  approval  of  construction 
or  power-purchase  contracts.  REA 
appreciates  these  concerns  and  has 
modified  the  paragraph  to  minimize  any 
such  unintended  results.  REA  does  not 
wish  to  impose  itself  into  the 
negotiations  between  the  borrower  and 
the  power  supplier.  The  intent  of  the 
first  sentence  of  renumbered  paragraph 
(e)  is  to  obtain  assurance  that  the 
borrower  has  met  the  requirements  of 
renumbered  paragraph  (d)  of  this  section 
regarding  the  evaluation  of  alternative 
proposals  before  the  borrower  proceeds 
to  final  negotiations  on  the  best 
acceptable  offers.  However,  REA  retains 
its  long-established  policy  of  granting 
approval  of  long-term  power  contracts 
and  similar  actions  only  when  the 
proposed  alternative  is  the  most 
economical  and  effective  alternative. 

As  to  the  process  possibly  resulting  in 
inordinate  delays  in  obtaining  REA 
approval  of  the  contracts  negotiated  by 


UMI 


borrowers,  a  sentence  has  been  added 
indicating  that  the  Administrator  will 
approve  such  contracts  in  a  timely 
manner  if  the  borrower  has  met  all 
applicable  requirements  and  provided 
adequate  evidence  that  the  alternative 
selected  is  the  most  economical  and 
elective  alternative. 

One  commentor  also  objected  to  the 
requirement  that  all  construction  or 
power-purchase  contracts  either  be 
approved  in  advance  by  the 
Administrator  or  indicate  that  they  are 
not  valid  until  approved  by  the 
Administrator.  This  is  a  long-standing 
REA  requirement  exercised  through  loan 
contracts  and  mortgages.  It  has  been 
retained  in  the  final  rule  because 
construction  and  power-purchase 
contracts  have  a  major  effect  on  a 
borrower's  financial  condition  and  its 
ability  to  repay  its  loans  and  provide 
adequate  loan  security. 

A  commentor  also  questioned 
whether  REA  has  the  authority  to  deny 
a  loan  for  facilities  on  the  basis  that  one 
or  more  other  available  alternatives  are 
more  cost-effective  and  otherwise 
acceptable.  In  fact,  REA  has  exercised 
such  authority  since  at  least  1969  when 
REA  Bulletin  20-6  was  reissued.  This 
bulletin  was  cited  in  proposed 
paragraph  (f)  of  this  section 
(renumbered  paragraph  (g))  as  an 
additional  requirement  that  must  be  met. 
To  clarify  this  point,  the  requirements  of 
REA  Bulletin  20-6,  with  minor  editorial 
changes,  have  been  set  forth  in  a  new 
paragraph  (a)  of  this  section,  and  the 
reference  to  Bulletin  20-6  in  renumbered 
paragraph  (g)  has  been  deleted. 

Some  commentors  expressed  the 
concern  that  renumbered  paragraph  (f) 
of  this  section,  wherein  REA  may  make 
independent  inquiries  with  potential 
power  suppliers,  could  result  in 
interference  in  the  borrower's  business 
and  undue  delays  in  obtaining  REA 
approval  of  projects.  Others  suggested 
that  any  information  obtained  by  REA 
should  be  shared  with  the  borrower. 

The  intent  of  this  provision  is  to  allow 
REA  to  become  better  informed  about 
potential  sources  of  power  so  that  it  can 
effectively  evaluate  whether  a  borrower 
has  met  the  requirements  of  renumbered 
paragraph  (c)  regarding  searching  out 
alternative  sources  of  power.  It  is  REA's 
intent  to  make  such  inquiries  informally 
from  time  to  time  to  keep  abreast  of 
market  developments,  as  well  as  on  a 
case-specific  basis  when  such 
information  may  be  needed  to  assure 
that  the  requirements  of  renumbered 
paragraph  (c)  have  been  met.  Such 
information  will  be  shared  with 
borrowers  upon  request,  and  the 
paragraph  has  been  modified  to  provide 
for  this,  as  well  as  to  make  clear  that  the 


intent  is  not  to  limit  REA's  inquires  only 
to  specific  loan  applications. 

REA  does  not  believe  that  this 
provision  will  result  in  delays  in 
approving  a  borrower's  request  for 
financing.  If  REA  suspects  that  a 
borrower  has  not  made  an  adequate 
effort  to  inquire  into  alternative  sources 
of  power,  any  independent  inquiry  made 
by  REA  would  be  made  in  a  timely 
manner  and  as  early  in  the  process  as 
feasible. 

Some  commentors  expressed 
concerns  that  the  requirements  of  this 
section  could  lead  to  delays  in  obtaining 
capacity  that  might  threaten  system 
reliability.  In  view  of  these  concerns,  a 
provision  has  been  added  to  this  section 
wherein  a  waiver  could  be  granted  for 
any  requirements  that  would  cause 
unreasonable  delays  that  might  threaten 
system  reliability.  A  waiver  provision 
has  also  been  added  to  S  1710.253. 

One  commentor  asked  whether  the 
solicitation  of  proposals  from 
independent  power  producers  under 
renumbered  paragraph  (c)(2)  is  meant  to 
be  a  separate  process  from  the 
solicitation  of  proposals  from  other 
potential  sources  of  power  under 
renumbered  paragraph  (c)(1).  The  two 
solicitations  may  be  combined,  although 
separate  solicitations  would  appear  to 
be  a  more  logical  approach. 

Subpart  G,  Long-Range  Financial 
Forecasts 

The  comments  received  on  this 
section  are  discussed  below  section  by 
section. 

Section  1710.300    General 

One  commentor  suggested  that  the 
provision  in  paragraph  (c)(12)  of  this 
section  that  requires  the  borrower  to 
analyze  its  historical  experience  in 
market  competitiveness  was  too  vague 
and  too  narrow  in  focus  and  may  not  be 
necessary  in  all  cases.  REA  agrees,  and 
has  revised  the  paragraph  to  require 
only  a  discussion  of  historical  market 
competitiveness  by  all  borrowers,  with 
the  proviso  that  further  data  and 
analysis  may  be  required  of  those 
borrowers  with  a  history  of  serious 
competitive  problems.  Also, 
consideration  of  factors  affecting 
competitiveness  has  been  expanded 
beyond  rates  charged  for  electricity. 

A  similar  criticism  was  made 
regarding  paragraph  (c)(13).  which 
required  an  analysis  of  the  effects  of 
projected  increases  in  rates  on  a 
borrower's  future  competitiveness.  The 
requirement  has  been  modified  to 
include  other  factors  that  may  affect 
competitiveness  as  well  aS  to  recognize 
that  the  competition  may  be  with  other 
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fuels  as  well  as  with  neighboring 
utilities. 

One  commentor  objected  to  having  to 
report  assumptions  about  wage  rates  as 
provided  under  para^aph  (cK8).  Wages 
are  an  important  component  of  cost  and 
failure  to  take  escalation  in  wage  rates 
into  consideration  would  undermine  the 
value  of  the  financial  forecast. 
Individual  rate  schedules  are  not 
required  to  be  reported,  only  die 
assumptions  made  about  the  average 
per  unit  cost  of  labor. 

Section  1710.302   Financial  Forecasts^ 
Power  Supply  Borrowers. 

Some  commentors  questioned  the 
provision  in  paragraph  (d)  that  REA  may 
request  projections  for  a  period  ItHiger 
than  10  years  if  it  is  deemed  necessaiy. 
REA  understands  that  financial 
projections  become  more  uncertain 
further  into  the  future,  but  beUeves  that 
there  may  be  some  circumstances  when 
a  projection  beyond  10  years  may  be 
helpful  in  assessing  the  feasibility  of  a 
loan  for  generation  or  transmission 
projects. 

Several  commentors  questioned  the 
value  of  the  requirement  in  this  section 
and  in  §  1710.303  that  sensitivity 
analyses  be  completed  of  the  major 
assumptions  used  in  the  forecast. 
Concern  was  also  expressed  that  the 
number  of  sensitivity  analyses  required 
may  be  unlimited  and  onerous  for 
borrowers. 

REA  appreciates  these  concerns  and 
has  no  intention  of  requiring  more 
sensitivity  analyses  than  a  prudent 
utiht>'  or  lender  would  require  for 
similar  financial  forecasts.  It  would  not 
be  prudent  for  REA  to  lend  millions  of 
dollars  for  a  project  without  knowing 
how  the  financial  forecast  is  affected  by 
changing  important  assumptions.  In 
view  of  the  concerns  raised,  however, 
both  sections  have  been  modified  to 
make  it  clear  that  the  sensitivity 
analyses  required  will  be  limited  to  a 
reasonable  range  of  assumptions.  In 
addition,  the  sections  have  been  revised 
to  limit  the  requirement  for  such 
sensitivity  analyses  to  cases  where  the 
financial  forecast  is  used  in  vixp^ori  of  a 
loan  or  loan  guarantee  that  exceeds  the 
smaller  of  10  percent  of  the  borrower's 
total  utility  plant  m  the  f(rflowing  dollar 
amount:  $^  million  for  power  supply 
borrowers,  or  $3  million  for  distrilnition 
borrowers. 

Concerns  were  also  expressed  as  to 
whether  duplicative  sensitivity  analyses 
were  being  required  by  this  section  and 
S  17ia303.  In  response  to  these 
concerns,  1 1710.30S(bK4)  has  been 
amended  to  make  it  dear  that 
duplicative  sensitivity  analyses  are  not 
required. 


One  commentor  objected  to  the 
requirement  in  S  1710.302(d)(4)  that 
power  supply  borrowers  furnish  REA 
with-all  information  on  operating  and 
other  agreements  that  affect  coets.  The 
same  commentor  also  objected  to  the 
requirement  in  1 1710.302(e)  that  power 
supply  borrowers'  financial  forecasts 
must  be  coordinated  in  advance  with 
REA  as  to  major  assumptions  and  other 
factors. 

Both  of  these  requirements  are  similar 
to  current  REA  practice.  To  allay 
concerns  that  unlimited  information 
about  agreements  could  be  required 
under  paragraph  (d)(4),  it  has  been 
modified  to  require  oidy  material 
information  determined  to  be  necessary 
by  REA  on  a  case  by  case  basis.  No 
change  has  been  made  to  paragraph  (e) 
of  this  section  because  REA  beUeves  the 
requirement  to  coordinate  in  advance  on 
major  aspects  of  the  financial 
projections  is  reasonable  and  necessary 
and  will  gennally  save  borrowers  time 
and  resources  by  minimizing  the  need  to 
revise  analyses  later  in  the  process. 

One  commentor  asked  whether  the 
need  to  coordinate  in  advance  with  REA 
applies  to  all  financial  forecasts 
prepared  by  a  power  supply  borrower  or 
only  to  financial  forecasts  submitted  in 
support  of  a  loan  from  REA.  This  and 
the  other  requirements  of  this  section 
apply  only  to  financial  forecasts  used  in 
support  of  a  loan.  Paragraph  (a)  of  this 
section  has  been  modified  to  make  diis 
clear. 

Section  1710.303   Power  Coat  Studies- 
Power  Supply  Borrowers 

A  question  was  raised  as  to  whether 
power  cost  studies  were  intended  to  be 
separate  studies  or  integrated  with  the 
financial  forecast.  These  studies  are 
usually  separate,  but  they  may  be 
integrated  with  the  financial  forecast 
Paragraph  (a)  of  this  section  has  been 
amended  to  make  this  clear. 

A  concern  was  raised  that  ttie 
requirement  in  paragraph  (c)  of  this 
section  to  use  current  REA-approved 
power  requirements  data  may  not  be 
consistent  with  sensitivity  analyses 
required  by  paragraph  (b)(4)  of  diis 
section  that  may  involve  power  costs 
higher  or  lower  than  those  used  in  the 
REA-approved  power  requirements 
projections.  This  point  is  well  taken,  and 
paragraph  (c)  has  been  amended  to 
provide  that  alternative  assumptions 
about  fiitore  power  requirements  may  be 
used  in-conjunction  with  the  sensitivity 
analyses. 

list  of  Subjeds  In  7  C7S  Put  1710 

Administrative  practicet  and 
procedures,  Electric  utilities. 


Guaranteed  loan  programs.  Insured  loan 
program.  Loan  propams. 

For  the  reasons  given  in  the  preamble, 
REA  amends  7  CFR  chapter  XVII  by 
adding  a  new  part  1710  to  read  as 
follows: 

PART  1710-OENERAL  AND  PRE- 
LOAN  POUaES  AND  PROCEDURES 
COMMON  TO  INSURED  AND 
GUARANTEED  ELECTRIC  LOANS 


1710.2 
1710.3 
1710.4 
1710.8 
1710.6 


Subpmtt 

1710.1    General  statement 

Definitions  and  rule*  of  coiutniction. 

Form  revisions. 

Exception  authority. 

Availability  of  fomw^ 

Applicability  of  certain  provisions  to 
completed  loan  applications. 
1710.7-17104B    (Reserved) 

Sutipart  B— Types  of  Loflw  and 
Quarant— s 

-1710.50    Insured  loans. 
1710.51    Loan  guarantees. 
17ia52-17ia99    [Reserved] 

Subpart  C— Loan  Purposes  and 


710.100  General. 

710.101  Types  of  eligible  borrowers. 

710.102  Borrower  eligibility  for  different 
types  of  loana.  (Resenred) 

710.109  Area  ooverage. 

710.104  Service  to  mn-RE  Act 
beneficiaries. 

710.105  Stat*  regulatory  approvals. 

710.106  Uses  of  loan  funds. 

710.107  Amount  lent  for  acquisitions. 
710.106   Mergers  and  conat^dations. 
TiaiOO    Reimbursemeot  ot  general  funds 

and  interim  financing. 

710.110  Supplemental  finanring 

710.111  Refinancing. 

710.112  Loan  feasibility. 
7iailS    Loan  secartty. 

7iail4   TOSR  and  DSC  leqairements. 
710.116    LoannatHrity. 
7iailS    Equity  devstopaant  plan. 
7iail7    EnviiQDaeBtal  conaidaratiaas. 
TiailS    Energy  coosovatioo  and  land 

management 
7iail9    Loan  processing  prioritica. 
7iai20   CmatnCtioa  standards  and 

contracting. 

710.121  Inaaranoe  reqiiirementa. 

710.122  Bqnal  opportunity  and 
noBdJsCTJmination. 

7iai23    OabanMBt  and  aospenaioii. 

710.124  Umfonn  relocation  act 

710.125  Rastrictiooa  OB  kibbying. 

710.126  Federal  debt  delinquency. 

710.127  Drag  free  workplace. 
71O.128-17iai40    [Reservad] 


1710.1S0    Gaoaral. 

17iai61    ReqeiredflndiBgs  for  aO  loans. 
17iaiS2    PrisMiy  sepport  doc— tents. 
17iaifi3    Additional  rsqoirements  and 

procederes. 
17iai54-17iaise    pieserved] 
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Subpart  E-Pew«r  Raqulrwmnts  StudiM 

1710.200  Purpose. 

1710.201  Requirement  to  prepare  a  PRS— 
power  Bupply  borrowers. 

1710.202  Requirements  to  prepare  a  PRS— 
distribution  borrowers. 

1710.203  Basic  policies  and  requirements  for 
a  PRS. 

1710.204  PRS  work  plan  requirements. 

1710.205  Basic  criteria  for  REA  approval  of 
a  PRS. 

1710.206  Waiver  of  borrower  requirements. 
1710.207-1710.249    IReserved] 

Subpart  F— Construction  Work  Plans  and 
Rclatad  Studita 

1710.250  General. 

1710.251  Construction  work  plans — 
distribution  borrowers. 

1710.252  Construction  work  plans— power 
supply  borrowers. 

1710.253  Engineering  and  cost  studies- 
addition  of  generation  capacity. 

1710.254  Alternative  sources  of  power. 
ino.255-1710.299    [Reserved] 

Subpart  O—Long-Ranga  Financial 
Foracaata 

1710.300  General 

1710.301  Financial  forecasts— distribution 
borrowers. 

1710.302  Financial  forecasts— power  supply 
borrowers. 

1710.303  Power  cost  studies — power  supply 
borrowers. 

1710.304-1710.349    (Reserved)     j 

Subpart  H—Cradit  Support  of  P6war  Supply 
Borrowara   [Raaarvad] 


Authority:  7  U.S.C.  901-«50(b):  Public  Law 
99-591;  Delegation  of  Authority  by  the 
Secretary  of  Agriculture,  7  CFR  2.23; 
Delegation  of  Authority  by  the  Under 
Secretary  for  Small  Community  and  Rural 
Development,  7  CFR  2.72. 

Subpart  A— General 

S17iai    Qanaral  atatamant 

(a)  This  part  establishes  general  and 
pre-loan  policies  and  requirements  that 
apply  to  both  insured  and  guaranteed 
loans  to  finance  the  construction  and 
improvement  of  electric  facilities  in  rural 
areas,  including  generation, 
transmission,  and  distribution  facilities. 

(b)  Additional  pre-loan  policies, 
procedures,  and  requirements  that  apply 
specifically  to  guaranteed  and/or 
insured  loans  are  set  forth  elsewhere: 

(1)  For  guaranteed  loans,  in  7  CFR 
part  1712  and  REA  Bulletins  20-2,  20-22, 
60-10,  86-3, 105-5, 111-3. 112-3,  and  145- 
1.  or  the  successors  to  these  bulletins; 
and  

(2)  For  insured  loans,  in  7  CFR  part 
1714  and  REA  Bulletins  20-2. 20-14, 60- 
10,  86-3, 105-5, 111-3, 112-3.  and  145-1, 
OF  the  successors  to  these  bulletins. 

(c)  This  part  supersedes  those 
portions  of  the  following  REA  Bulletins 
and  supplements  that  are  in  conflict. 

20-2    Electric  Loan  Policies  <>nd  Application 
Procedures 


20-5    Extensions  of  Payments  of  Principal 

and  Interest 
20-6    Loans  for  Generation  and 

Transmission 
20-14    Supplemental  Financing  for  Loans 

Considered  Under  Section  4  of  the  Rural 

Electrification  Act 
20-20    Deferment  of  Principal  Repayments 

for  Investment  in  Supplemental  Lending 

Institutions 
20-22    Guarantee  of  Loans  for  Bulk  Power 

Supply  Facilities 
20-23    Section  12  Extensions  for  Energy 

Resources  Conservation  Loans 
60-10    Construction  Work  Plans,  Electric 

Distribution  Systems 
86-3    Headquarters  Facilities  for  Electric 

Borrowers 
105-5    Financial  Forecast— Electric 

Distribution  Systems 
111-3    Power  Supply  Surveys 
112-3    Area  Coverage  Service 
120-1    Development,  Approval,  and  Use  of 

Power  Requirements  Studies 
145-1    Development,  Approval,  and  Use  of 

Irrigation  Studies 

(d)  When  parts  1710, 1712,  and  1714 
are  published  in  final  form,  the  bulletins 
cited  in  paragraph  (b)  of  this  section  will 
be  rescinded,  in  whole  or  in  part,  or 
revised. 

91710.2   Deflnltionaandrulaaof 
conatructlon. 

(a)  Definitions.  For  the  purpose  of  this 
part,  the  following  terms  shall  have  the 
following  meanings: 

Administrator  means  the 
Administrator  of  REA  or  his  or  her 
designee. 

APRR  means  Average  Adjusted  Plant 
Revenue  Ratio  calculated  as  a  simple 
average  of  the  adjusted  plant  revenue 
ratios  for  1978, 1979  and  1980  as  follows: 


APRR  = 


A-t-B 
C-D 


Bulk  Transmission  Facilities  means 
the  transmission  facilities  connecting 
power  supply  facilities  to  the 
subtransmission  facilities,  including 
both  the  high  and  low  voltage  sides  of 
the  transformer  used  to  connect  to  the 
subtransmission  facilities,  as  well  as 
related  supervisory  control  and  data 
acquisition  systems. 

Consolidation  means  the  combination 
of  2  or  more  borrower  or  nonborrower 
organizations,  pursuant  to  state  law, 
into  a  new  successor  organization  that 
takes  over  the  assets  and  assumes  the 
liabilities  of  those  organizations. 

Distribution  Borrower  means  a 
borrower  that  sells  or  intends  to  sell 
electric  power  and  energy  at  retail  in 
rural  areas. 

Distribution  Facilities  means  all 
electrical  lines  and  related  facilities 
beginning  at  the  consumer's  meter  baSe, 
and  continuing  back  to  and  including  the 
distribution  substation. 

DSC  means  Debt  Service  Coverage 
calculated  as: 


where: 

A = Distribution  (plant),  which  equals 
Part  E.  Line  14(e)  of  REA  Form  7; 

B= General  Plant,  which  equals  Part 
E,  Line  24(e)  of  REA  Form  7; 

C= Operating  Revenue  and  Patronage 
Capital,  which  equals  Part  A,  Line  1  of 
REA  Form  7;  and 

D=Cost  of  Power,  which  equals  the 
sum  of  Part  A,  Lines  2, 3,  and  4  of  REA 
Form  7. 

Area  Coverage  means  the  provision  of 
adequate  electric  service  to  the  widest 
practical  number  of  rural  users  in  the 
borrower's  service  area  during  the  life  of 
the  loan. 

Borrower  means  any  organization  that 
has  an  outstanding  loan  made  or 
guaranteed  by  REA  for  rural 
electrification,  or  that  is  seeking  such 
financing. 


DSC  = 


A+B+C 


C-D 


where: 

A = Depreciation  and  Amortization 
Expense,  which  equals  Part  A,  Line  12  of 
REA  Form  7  (distribution  borrowers)  or 
Section  A,  Line  20  of  REA  Form  12a 
(power  supply  borrowers); 

B= Interest  on  Long-term  Debt,  which 
equals  part  A,  Line  15  of  REA  Form  7  or 
Section  A  Line  22  of  REA  Form  12a 
except  that  Interest  on  Long-term  debt 
shall  be  increased  by  Vs  of  the  amount, 
if  any,  by  which  the  rentals  of  Restricted 
Property  (Part  M,  Line  3  of  REA  Form  7 
or  Section  K,  Line  4  or  REA  Form  12h) 
exceeds  2  percent  of  Total  Margins  and 
Equities  (Part  C,  Line  32  of  REA  Form  7 
or  Section  B,  Line  33  of  REA  Form  12a: 

C= Patronage  Capital  or  Margins, 
which  equals  Part  A,  Line  27  of  REA 
Form  7  or  Section  A,  line  34  or  REA 
Form  12a;  and 

D  =  Debt  Service  Billed  (REA  4- 
other)  which  equals  all  interest  and 
principal  billed  during  the  calendar  year 
plus  1/3  of  the  amount,  if  any,  by  which 
the  rentals  of  Restricted  Property  (Part 
M.  Line  3  of  REA  Form  7  or  Section  K, 
Line  4  of  REA  Form  12h)  exceeds  2 
percent  of  Total  Margins  and  Equities 
(Part  C,  line  32  of  REA  Form  7  or 
Section  B,  Line  33  of  REA  Form  12A). 

Equity  means  total  margins  and 
equities,  which  equals  PartJ!],  Line  32  of 
REA  Form  7  (distribution  borrowers)  or 
Section  B,  Line  33  of  REA  Form  12a 
(power  supply  borrowers). 


z' 
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Generation  Facilities  means  the 
generating  plant  and  related  facilities, 
including  the  building  containing  the 
plant,  all  fuel  handling  facilities,  and  the 
stepup  substation  used  to  convert  the 
generator  voltage  to  transmission 
voltage,  as  well  as  related  energy 
management  (dispatching)  systems. 

Insured  Loan  means  a  loan  made 
pursuant  to  Section  305  of  the  RE  Act. 
and  may  include  a  direct  loan  made 
under  Section  4  of  the  RE  Act 

Loan  means  any  loan  made  or 
guaranteed  by  REA. 

Loan  Contract  means  the  agreement, 
as  amended,  supplemented,  or  restated 
from  time  to  time,  between  a  borrower 
and  REA  providing  for  loans  made  or 
guaranteed  pursuant  to  the  RE  Act. 

Loan  Feasibility  means  that  the 
borrower  has  the  capability  of  repaying 
the  loan  in  full  as  scheduled,  in 
accordance  with  the  terms  of  the 
mortgage,  note,  and  loan  contract. 

Loan  Guarantee  means  a  loan 
guarantee  made  by  REA  pursuant  to  the 
RE  Act. 

Loan  Period  means  the  period  of  time 
during  which  the  facilities  included  in  a 
loan  application  will  be  constructed.  It 
commences  with  the  date  shown  on 
page  1  of  REA  Form  740c,  Cost 
Estimates  and  Loan  Budget  for  Electric 
Borrowers.  The  loan  period  is  generally 
2  years  for  distribution  borrowers  and, 
except  in  the  case  of  a  loan  for  new 
generating  and  associated  transmissions 
facilities,  3  years  for  the  transmission 
faciUties  and  improvements  or  ' 

replacements  of  generation  facilities  of 
power  supply  borrowers.  The  loan 
period  for  new  generating  facilities  is 
determined  on  a  case  by  case  basis. 

Merger  means  the  combining, 
pursuant  to  state  law,  of  borrower  or 
nonborrower  organizations  into  an 
existing  survivor  organization  that  takes 
over  the  assets  and  assumes  the 
liabilities  of  the  merged  organizations. 

Mortgage  means  any  and  all 
instruments  creating  a  lien  on  or 
security  interest  in  the  borrower's  assets 
in  connection  with  loans  or  guarantees 
under  the  RE  Act. 

Ordinary  Replacement  means 
replacing  one  or  more  units  of  plant, 
called  "retirement  units",  with  similar 
units  when  made  necessary  by  normal 
wear  and  tear,  damage  beyond  repair,  or 
obsolescence  of  the  facilities. 

Power  Requirements  Study  (PRS) 
means  the  thorough  study  of  a 
borrower's  electric  loads  and  the  factors 
that  affect  those  loads  in  order  to 
determine,  as  accurately  as  practicable, 
the  borrower's  future  requirements  for 
energy  and  capacity. 

Power  Supply  Borrower  means  a 
borrower  that  sells  or  intends  to  sell 


electric  power  at  wholesale  to 
distribution  or  power  supply  borrowers 
pursuant  to  REA  wholesale  power 
contracts. 

PRR  means  Plant  Revenue  Ratio 
calculated  as: 


facilities  to  improve  the  quality  of 
electric  service  or  to  increase  the 
quantity  of  electric  power  available  to 
RE  Act  benericiaries. 

TIER  means  Times  Interest  Earned 
Ratio  calculated  as: 


PRR  = 


B-C 


where: 

A  =  Total  Utility  Plant,  which  equals 
Part  C,  Line  3  of  REA  Form  7; 

B  =  Operating  Revenue  and 
Patronage  Capital,  which  equals  Part  A, 
Line  1  of  REA  Form  7;  and 

C  =  Cost  of  Power,  which  equals  the 
sum  of  Part  A,  Lines  2,  3,  and  4  of  REA 
Form  7. 

PRS  Work  Plan  means  the  plan  that 
sets  forth  the  resources,  methods, 
schedules,  and  milestones  to  be  used  in 
the  preparation  and  maintenance  of  a 
power  requirements  study. 

RE  Act  means  the  Rural 
Electrification  Act  of  1936,  as  amended 
[VU.S.C.Wletseq.). 

RE  Act  Beneficiary  means  a  person, 
business,  or  other  entity  that  is  located 
in  a  rural  area  and  is  not  receiving 
adequate  central-station  electric  service, 
or  that  initially  received  central-station 
service  through  facilities  financed  by 
REA,  or  successors  to  such  entities. 

REA  means  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture. 

Retirement  Unit  means  a  substantial 
unit  of  property,  which  when  retired, 
with  or  without  being  replaced,  is 
accounted  for  by  removing  its  book  cost 
from  the  plant  account 

Rural  Area  means  any  area  of  the 
United  States,  its  territories  and 
possessions  (including  any  area  within 
the  Federated  States  of  Micronesia,  the 
Marshall  Islands,  and  the  Republic  of 
Palau)  not  included  within  the 
boundaries  of  any  incorporated  or 
unincorporated  city,  village  or  borough 
having  a  population  exceeding  1.500. 
The  population  figure  is  obtained  from 
the  most  recent  data  available,  such  as 
from  the  Bureau  of  the  Census  and  Rand 
McNally  and  Company.  For  purposes  of 
the  "rural  area"  definition,  the  diaracter 
of  an  area  is  determined  as  of  the  time 
the  initial  loan  for  the  system  is  made. 

Subtransmission  Facilities  means  the 
transmission  facilities  that  connect  the 
high  voltage  side  of  the  distribution 
substation  to  the  low  voltage  side  of  the 
bulk  transmission  or  generating 
facilities,  as  well  as  related  supervisory 
control  and  data  acquisition  facilities. 

System  Improvement  means  the 
change  or  addition  to  electric  plant 


TIER 


A-t-B 


where: 

A  =  Interest  on  Long-Term  Debt, 
which  equals  Part  A,  Line  15  of  REA 
Form  7  (distribution  borrowers)  or 
Section  A  Line  22  of  REA  Form  12a 
(power  supply  borrowers),  except  that 
Interest  on  Long-Term  debt  shall  be 
increased  by  Va  of  the  amount,  if  any,  by 
which  the  rentals  of  Restricted  Property 
(Part  M,  Line  3  of  REA  Form  7  or  Section 
K,  Line  4  of  REA  Form  12h)  exceeds  2 
percent  of  Total  Margins  and  Equities 
(Part  C,  Line  32  of  REA  Form  7  or 
Section  B,  Line  33  of  REA  Form  12a;  and 

B  =  Patronage  Capital  or  Margins, 
which  equals  Part  A,  Line  27  of  REA 
Form  7  or  Section  A,  Line  34  of  REA 
Form  12a. 

Total  Assets  means  Part  C,  Line  25  of 
REA  Form  7  (distribution  borrowers)  or 
Section  B.  Line  26  of  REA  Form  12a 
(power  supply  borrowers). 

Total  Utility  Plant  means  Part  C,  Line 
3  of  REA  Form  7  (distribution 
borrowers)  or  Section  B,  Line  3  of  REA 
Form  12a  (power  supply  borrowers). 

Transmission  Facilities  means  all 
electrical  lines  and  related  facilities, 
including  certain  substations,  used  to 
connect  the  distribution  facilities  to 
generation  facilities.  They  include  bulk 
transmission  and  subtransmission 
facilities. 

(b)  Rules  of  Construction.  Unless  the 
context  otherwise  indicates,  "includes" 
and  "including"  are  not  limiting,  and 
"or"  is  not  exclusive.  The  terms  defined 
in  paragraph  (a)  of  this  part  include  the 
plural  as  well  as  the  singular,  and  the 
singular  as  well  as  the  plural. 

S  1710.3    Form  rtvWon*. 

References  in  this  part  to  REA  forms 
or  line  numbers  in  REA  forms  will  apply 
to  corresponding  information  in  future 
versions  of  the  forms. 

9171(U    ExoapMonauttwrtty. 

Consistent  with  the  RE  Act  and  other 
applicable  laws,  the  Administrator  may 
waive  or  reduce  any  requirement 
imposed  by  this  part  or  other  REA 
regulations  on  an  electric  borrower,  or  a 
lender  whose  loan  is  guaranteed  by 
REA,  if  the  Administrator  determines 
that  imposition  of  the  requirement 
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would  adversely  affect  the 
Government's  financial  interest 

{1710.S   AvaNabNtty  of  forma.    I 

Information  about  the  availability  of 
REA  forms  and  publications  cited  in  this 
part  is  available  from  Administrative 
Services  Division.  Rural  Electrification 
Administration,  United  States 
Department  of  Agriculture,  Washington. 
DC  20250-1500.  These  REA  forms  and 
publications  may  be  reproduced. 

91710.6    AppMcabUlty  of  certain  provWon* 
to  compMad  loan  appUcatlons. 

(a)  Certain  new  or  revised  policies 
and  requirements  set  forth  in  this  part, 
which  are  listed  in  this  paragraph,  shall 
not  apply  to  a  pending  loan  application 
that  has  been  determined  by  REA  to  be 
complete  as  of  the  date  such  policies 
and  requirements  are  published  in  final 
form  in  the  Federal  Rc^ster.  This 
exception  does  not  apply  to  loan 
applications  received  after  said  vote, 
nor  to  incomplete  applications  pending 
as  of  said  date.  This  exception  applies 
only  to  the  following  provisions: 

(1)  Paragraph  1710.115(b)— with 
respect  to  limiting  loan  maturities  to  the 
expected  useful  life  of  the  facilities 
Hnanced; 

(2)  Section  1710.116— with  respect  to 
the  requirement  to  develop  and  follow 
an  equity  development  plan; 

(3)  Paragraph  1710.T51(f)— with 
respect  to  the  borrower  providing 
satisfactory  evidence  that  a  state 
regulatory  authority  will  allow  the 
facilities  to  be  included  In  the  rate  base 
or  otherwise  allow  suflicient  revenues  to 
repay  the  loan; 

(4)  Paragraphs  1710.2S0(by.  1710.251(a). 
and  1710.252(a)— with  respect  to  the 
requirement  that  improvements, 
replacements,  and  retirements  of 
generation  plant  be  included  in  a 
Construction  Work  Plan;  and 

(5)  Paragraph  1710.300(d)(5)— With 
respect  to  the  requirement  that  a 
borrower's  financial  forecast  include  a 
sensitivity  analysis  of  a  reasonable 
range  of  assumptions  for  each  of  the 
major  variables  in  the  forecast 

(b)  Certain  provisions  of  this  part 
apply  only  to  loans  made  on  or  after  the 
effective  date  of  this  rule.  These 
provisions  are  identified  in  the 
individual  sections  of  this  part 

H  1710.7-1710.49   [Reserved] 

Subf»art  B— Type*  Of  Loans  and  LoM 
Guarantee* 

9171050   Insured  loane.         I 

REA  makes  insured  loaiis  under 
section  305  of  the  RE  Act  for  the 
extension  and  improvement  of  electric 


facilities  in  rural  areas.  Generally, 
insured  loans  are  made  for  distribution 
and  subtransmission  facilities,  including 
ordinary  replacements  and  warehouse 
and  garage  facilities,  and  in  the  case  of 
financial  hardship,  other  headquarters 
facilities,  general  plant  equipment,  and 
working  capital  if  required  for  the  initial 
operation  of  a  distribution  system. 
These  loans  are  made  for  a  term  of  up  to 
35  years,  and  the  standard  interest  rale 
is  5  percent  per  annum.  Under  certain 
circumstances,  as  set  forth  in  the  RE 
Act,  the  interest  rate  may  be  as  low  as  2 
percent  per  annum. 

9 1710.51    Loan  guarantees. 

REA  provides  financing  through  100 
percent  loan  guarantees  made  under 
sections  306  and  306A  of  the  RE  Act 
REA  also  provides  90  percent  loan 
guarantes  under  sections  311  and  314  of 
the  RE  Act  to  enable  borrowers  to 
secure  financing  from  certain  private 
lenders.  iTie  loan  guarantees  are  made 
for  a  term  of  up  to  35  years,  and  the 
interest  rate  is  established  at  a  rate 
agreed  to  by  the  borrower  and  the 
lender,  with  REA  concurrence.  The 
guarantee  applies  to  the  repayment  of 
both  principal  and  interest. 

991710.52-171099   [Reserved] 

Subpart  C— Loan  Purposes  and  Baste 
Policies 

91710.100   GeneraL 

The  Rural  Electrification 
Administration  (REA)  makes  loans  and 
loan  guarantees  to  finance  the 
construction  of  electric  distribution, 
transmission  and  generation  facilities, 
including  system  improvements  and 
replacements,  required  to  provide 
adequate  electric  service  in  rural  areas. 
In  some  circumstances.  REA  may 
finance  selected  operating  expenses  of 
its  borrowers.  Loans  made  or 
guaranteed  by  the  Administrator  of  REA 
wiH  be  made  in  conformance  with  the 
Rural  Electrification  Act  of  1938.  as 
amended  (7 U.S..C. 901  et seq),  and 7 
CFR  chapter  XVIL  REA  provides  certain 
technical  assistance  to  borrowers  when 
necessary  to  aid  the  development  of 
rural  electric  service  and  to  protect  loan 
security. 

91710.101   Types  of  elioibie  borrowers. 

(a)  REA  makes  loans  to  corporations, 
states,  territories,  and  subdivisions  and 
agencies  thereof:  mimicipaUties: 
people's  utility  districts;  and 
cooperative,  nonprofit,  limited-dividend, 
or  mutual  associations  that  provide  or 
propose  to  provide: 

(1)  The  retail  electric  service  needs  of 
rural  areas,  or 


(2)  The  power  supply  needs  of 
distribution  borrowers  under  the  terms 
of  power  supply  arrangements 
satisfactory  to  REA. 

(b)  In  making  loans.  REA  gives 
preference  to  states,  territories,  and 
subdivisions  and  agencies  thereof: 
municipalities;  people's  utility  districts; 
and  cooperative,  nonprofit,  or  limited- 
dividend  associations.  REA  does  not 
make  loans  to  individual  consumers. 

(c)  Former  borrowers  that  have  paid 
off  all  outstanding  loans  may  reapply  for 
a  loan  to  serve  RE  Act  beneficiary  loans 
accruing  from  the  lime  the  former 
borrower's  complete  loan  application  is 
received  by  REA.  The  determination  of 
whether  an  area  is  rural  will  be  based 
on  the  population  of  the  area  at  the  time 
of  the  reapplication  for  a  loan,  if  ihe 
area  is  not  served  by  electric  facilities 
financed  by  REA.  If  the  area  is  served 
by  electric  facilities  financed  by  REA. 
the  original  rural  classification  of  the 
area  will  apply. 

(d)  Former  borrowers  that  have 
prepaid  all  then  outstanding  insur^  and 
direct  loans  in  accordance  with  section 
306B  of  the  RE  Act  must  comply  with  the 
provisions  of  7  CFR  Part  1786  before 
being  considered  eligible  to  borrow 
additional  funds  from  REA. 

91710.102    Borrower  eNgMNty  tor 
different  types  oiloana.  [Reserved] 

91710103    Area  coverage. 

(a)  Borrowers  shall  make  a  diligent 
effort  to  extend  electric  service  to  all 
unserved  persons  within  their  service 
area  who: 

(1)  Desire  electric  service;  and 

(2)  I^eet  all  reasonable  requirements 
established  by  the  borrower  as  a 
condition  of  service. 

(b)  If  economically  feasible  and 
reasonable  considering  the  cost  of 
providing  such  service  and/or  the 
effects  on  all  consumers'  rates,  such 
service  shall  be  provided,  to  the 
maximum  extent  practicable,  at  the 
rates  and  minimum  charges  established 
in  the  borrower's  rate  schedules, 
without  the  payment  by  such  persons, 
other  than  seasonal  or  temporary 
consumers,  of  a  contribution  in  aid  of 
construction.  The  loan  contract  shall 
contain  provisions  to  this  effect.  A 
seasonal  consumer  is  one  that  demands 
electric  service  only  during  certain 
seasons  of  tlie  year.  A  temporary 
consumer  is  a  seasonal  or  year-round 
consumer  that  demands  electric  service 
over  a  period  of  less  than  five  yeius. 

(c)  Borrowers  may  assess 
contributiraw  in  aid  of  construction 
provided  such  assessments  are 
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consistent  with  the  policy  set  forth  in 
this  section. 

§1710.104    S«rvlc«toNon4tEAet 


(a)  To  the  greatest  extent  practical, 
loans  are  limited  to  providing  electric 
facilities  that  serve  RE  Act  beneficiaries. 
When  it  is  determined  by  the 
Administrator  to  be  necessary  in  order 
to  furnish  or  improve  electric  service  in 
rural  areas,  loans  may  be  made  to 
Hnance  electric  facilities  that  will  also 
serve  consumers  in  nonrural  areas,  or 
consumers  in  rural  areas  who  are 
already  receiving  adequate  central 
station  service. 

(b)  Loan  funds  may  be  approved  for 
facilities  to  serve  non-RE  Act    . 
beneficiaries  only  if: 

(1)  The  primary  purpose  of  the  loan  is 
to  furnish  or  improve  service  for  RE  Act 
beneHciaries;  and 

.   (2)  The  use  of  loan  funds  to  serve  non- 
ElE  Act  beneflciaries  is  necessary  and 
incidental  to  the  primary  purposes  of  the 
loan. 

(c)  The  determination  whether 
adequate  central  station  service  is  being 
provided  in  a  rural  area  will  be  made  by 
the  Administrator  on  a  case  by  case 
basis.  It  will  be  based  on  current  normal 
standards  for  electric  service,  taking 
factors  such  as  the  following  into 
consideration: 

(1)  The  continuity  of  service; 

(2)  Voltage  and  frequency  regulation; 

(3)  The  age  and  condition  of  the 
existing  electric  facilities; 

(4)  Tlie  adequacy  of  capacity  to  meet 
the  requirements  of  existing  consumers; 
and 

(5)  The  ability  of  existing  consumers 
to  use  modem  electric  appliances 
efficiently  under  the  existing  service. 

§  1710.105    Stat*  regulatory  approvals. 

(a)  In  states  where  a  borrower  is 
required  to  obtain  approval  of  a  project 
or  its  fmancing  from  a  state  regulatory 
authority,  REA  may  require  that  sudi 
approvals  be  obtained,  if  feasible  for  the 
borrower  to  do  so,  before  the  following 
types  of  loans  are  approved  by  REA: 

(1)  Loans  requiring  an  Environmental 
Impact  Statement;  and 

(2)  Loans  to  flnance  generation  and 
transmission  facilities,  when  the  loan 
request  for  such  facilities  is  $25  million 
or  more. 

(b)  At  minimum,  in  the  case  of  all 
loans  in  states  where  state  regulatory     ' 
approval  is  required  of  the  project  or  its 
Bnancing,  such  state  approvals  will  be 
required  before  loan  funds  are 
advanced. 

(c)  In  case  where  state  regulatory 
authority  approval  has  been  obtained, 
but  the  borrower  has  failed  to  proceed 


with  the  project  in  a  timely  manner 
according  to  the  schedule  contained  in 
the  borrower's  project  design  manual,  or 
if  there  are  cost  overruns  or  other 
developments  that  threaten  loan 
feasibility  or  security,  REA  may  require 
the  borrower  to  obtain  a  reaffirmation  of 
the  project  and  its  financing  from  the 
state  authority  before  any  additional 
loan  funds  are  advanced. 

S  1710.106    Usas  of  losn  funds. 

(a)  REA  loan  funds  may  be  used  to 
flnance: 

(1)  Distribution  facilities,  (i)  The 
construction  of  new  distribution 
facilities  or  systems  and  the  cost  of 
system  improvements  and  removals, 
less  salvage  value,  needed  to  meet  load 
growth  requirements  or  improve  the 
quality  of  service. 

(ii)  The  purchase,  rehabilitation  and 
integration  of  existing  distribution 
facilities  and  associated  service 
territory  when  the  acquisition  is  an 
incidental  and  necessary  means  of 
providing  or  improving  service  to 
persons  in  rural  areas  who  are  not 
receiving  adequate  central  station 
service,  and  the  borrower  is  unable,  to 
flnance  the  acquisition  from  other 
sources.  See  S  1710.107. 

(2)  Transmission  and  generation 
facilities,  (i)  The  construction  of  new 
transmission  and  generation  facilities  or 
systems  and  the  cost  of  system 
improvements  and  removals,  less 
salvage  value,  needed  to  meet  load 
growth  and  improve  the  quality  of 
service. 

(ii)  The  purchase  of  an  ownership 
interest  in  new  or  existing  transmission 
or  generation  facilities  to  serve  RE  Act 
beneflciaries. 

(3)  Ordinary  plant  replacements.  The 
excess  of  the  total  cost  of  ordinary 
replacements  over  the  original  cost  of 
the  facilities  being  replaced,  unless 
financing  of  the  total  cost  is  speciflcally 
authorized  by  the  Administrator. 

(4)  Warehouse  and  garage  facilities. 
The  purchase,  remodeling,  or 
construction  of  warehouse  and  garage 
facilities  required  for  the  operation  of  a 
borrower's  system.  See  paragraph  (b)  of 
this  section. 

(5)  Interest  The  payment  of  interest 
on  indebtedness  incurred  by  a  borrower 
to  flnance  the  construction  of  generation 
and  transmission  facilities  during  the 
period  preceding  the  date  such  facilities 
are  placed  into  service,  if  requested  by 
the  borrower  and  found  necessary  by 
REA. 

(b)  In  cases  of  financial  hardship,  as 
determined  by  the  Administrator,  loans 
may  also  be  made  to  financa  the 
following  items: 


(1)  The  headquarters  office  and  other 
headquarters  facilities  in  addition  to 
those  cited  in  paragraph  (a)(4)  of  this 
section;       •:;' 

(2)  General  plant  equipment,  including 
furniture,  office,  transportation,  data 
processing  and  other  work  equipment; 
and 

(3)  Working  capital  required  for  the 
initial  operation  of  a  new  system. 

(c)  REA  will  not  make  loans  to  finance 
the  following  items: 

(1)  Electric  facilities,  equipment, 
appliances,  or  wiring  located  inside  the 
premises  of  the  consumer,  except  certain 
load-management  equipment; 

(2)  Facilities  to  serve  consumers  who 
are  not  beneficiaries  of  the  RE  Act 
unless  those  facilities  are  necessary  and 
incidental  to  providing  or  improving 
electric  service  in  rural  areas  (See 

1 1710.104);  and 

(3)  Any  facilities  that  a  state 
regulatory  authority  having  jurisdiction 
will  not  approve  for  inclusion  in  the 
borrower's  rate  base,  or  will  not 
otherwise  allow  rates  sufficient  to  repay 
with  interest  the  debt  incurred  for  the 
facilities. 

(d)  To  make  optimal  use  of  available 
loan  funds  in  furthering  the  purposes  of 
the  RE  Act,  the  amount  lent  to  any  one 
borrower  in  a  given  year  may  be  limited 
to  less  than  the  total  amount  eligible  for 
REA  financing,  taking  into  consideration 
the  amount  of  loan  funds  available  and 
the  size  of  REA's  loan  application 
inventory.  Such  limitation  will  not  be 
imposed  unless  the  amount  authorized 
for  lending  in  a  given  year  is 
substantially  less,  as  determined  by  the 
Administrator,  than  the  amount  of 
eligible  loan  funds  requested.  Such 
reductions  will  be  made  on  an  equal 
proportion  basis  for  all  applicants  based 
on  the  amount  of  funds  for  which  an 
applicant  is  eligible.  The  portion  of  a 
request  for  which  a  borrower  is  eligible 
that  is  not  loaned  in  one  year  will  be 
eligible  for  a  loan  in  subsequent  years, 
provided  that  a  resolution  is  submitted 
to  REA  by  the  borrower's  board  of 
directors  certifying  that  the  funds  are 
still  needed  to  complete  purposes 
contained  in  the  original  loan 
application. 

{1710.107    Amount  lant  for  acqutsMona. 

The  maximum  amount  that  will  be 
lent  for  an  acquisition  is  limited  to  the 
value  of  the  property,  as  detennined  by 
REA.  If  the  acquisition  price  exceeds 
this  amount,  the  borrower  shall  provide 
the  remainder  without  REA  financial 
assistance. 
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S1710.1M    Itergars  and  consolidation*. 

(a)  REA  encourages  its  borrowers  to 
consider  merging  or  consolidating  with 
another  electric  borrower  when  such 
action  will  contribute  to  greater 
operating  efficiency  and  financial 
soundness. 

(b)  After  a  merger  or  consolidation. 
REA  will  give  priority  consideration  per 
S  1710.119  to  the  processing  of  loans  for 
the  surviving  system  to  finance  the 
integration  and  rehabilitation  of  electric 
facihties,  if  necessary,  and  the 
improvement  or  extension  of  electric 
service  in  rural  areas.  Such  priority 
consideration  will  also  be  given  in  the 
case  of  a  borrower  that  has  merged  or 
consolidated  with  an  electric  system 
that  has  not  previously  received  REA 
financial  assistance,  if  such  system  was 
serving  primarily  rural  residents  at  the 
time  of  the  merger  or  consolidation  and 
such  rural  residents  will  continue  to  be 
served  by  the  merged  or  consolidated 
system.  REA  does  not  make  loans  for 
costs  incurred  in  effectuating  mergers  or 
consolidations,  such  as  legal  expenses 
or  feasibility  study  costs. 

$1710.109   Ratmburaamant  of  general 
funda  and  imarlm  financing. 

'  la)  Borrowers  may  request  that  a  loan 
include  funds  to  reimburse  general  funds 
and/or  replace  interim  financing  used  to 
finance  equipment  and  facilities  that 
were  included  in  an  REA-approved 
construction  work  plan,  work  plan 
amendment  or  other  REA-approved 
plan,  and  for  which  loan  funds  have  not 
been  provided  by  REA.  Such 
reimbursement  and/or  replacement  of 
interim  financing  may  include  the  direct 
costs  of  procurement  and  construction, 
as  well  as  the  related  cost  of 
engineering,  architectural, 
environmental  and  other  studies  and 
plans  needed  to  support  the  project, 
when  such  cost  is  capitalized  as  part  of 
the  cost  of  the  facilities. 

(b)  If  procurement  and/or 
construction  of  the  equipment  and 
facilities  was  completed  prior  to  the 
current  loan  period,  reimbursement, 
including  replacement  of  interim 
financing,  will  be  limited,  except  in 
cases  of  extreme  financial  hardship  as 
determined  by  the  Administrator,  to  the 
cost  of  procurement  and  construction 
completed  during  the  period 
immediately  preceding  the  current  loan 
period,  as  specified  in  paragraph  (c)  of 
this  section.  As  defined  in  S  1710.2,  the 
loan  period  begins  on  the  date  shown  on 
page  1  of  REA  Form  740c  Cost 
Estimates  and  Loan  Budget  for  Electric 
Borrowers. 

(c)  The  period  immediately  preceding 
the  current  loan  period  for  which 
reimbursement  and  replacement  of 


interim  financing  is  authorized  under 
paragraph  (b)  of  this  section  is  as 
follows: 

(1)  The  number  of  months  agreed  to 
by  REA  and  the  borrower  for  complete 
loan  applications  received  by  REA 
before  the  effective  date  of  this  rule; 

(2)  35  months  for  complete  loan 
applications  received  on  or  up  to  one 
year  after  the  effective  date  of  this  rule; 
or 

(3)  24  months  for  complete  loan 
applications  received  one  or  more  years 
after  the  effective  date  of  this  rule. 

(d)  If  the  reimbursement  of  general 
funds  and/or  replacement  of  interim 
financing  is  for  approved  expenditures 
for  equipment  and  facilities  whose 
procurement  and/or  construction  is 
completed  during  the  current  loan 
period,  the  time  limits  of  paragraph  (c) 
of  this  section  do  not  apply. 

91710.110    Suppieinentai  financing. 

(a)  Except  in  cases  of  financial 
hardship,  as  determined  by  the 
Administrator,  applicants  for  an  insured 
loan  will  be  required  to  obtain  a  portion 
of  their  loan  funds  from  a  supplemental 
source  without  an  REA  guarantee,  in  the 
amounts  set  forth  in  paragraph  (c)  of  this 
section.  REA  will  consider  granting  a 
lien  accommodation  to  the  supplemental 
lender.  REA  does  not  require 
supplemental  financing  in  conjunction 
with  an  REA  guaranteed  loan.  However, 
if  a  borrower  elects  to  obtain 
supplemental  financing  in  conjunction 
with  a  guaranteed  loan,  the  granting  of 
REA's  loan  guarantee  may  be 
conditioned  on  the  borrower's 
acquisition  of  the  supplemental 
financing. 

(b)  The  terms  and  conditions  of 
supplemental  financing  and  any  security 
offered  to  the  supplemental  lender  are 
subject  to  REA  approval.  Generally, 
supplemental  loans  must  bear  the  same 
maturity  and  be  amortized  in  the  same 
manner  as  REA  loans  made 
conciurently.  Borrowers  may  elect  to 
repay  the  loans  either  in  substantially 
equal  periodic  installments  covering 
interest  and  principal,  or  in  periodic 
installments  that  include  interest  and 
level  amortization  of  principal. 

(c)  Supplemental  financing  required 
for  insured  loans. — (1)  Distribution 
borrowers. 

(i)  Distribution  borrowers  that  had,  as 
of  December  31, 1980,  an  average 
consumer  density  of  2  or  fewer 
consumers  per  mile  or  an  average 
adjusted  plant  revenue  ratio  (APRR),  as 
defined  in  S  1710.2,  of  over  9.0  shall 
obtain  supplemental  financing  equal  to 
10  percent  of  their  loan  request. 

(ii)  All  other  distribution  borrowers 
must  obtain  supplemental  financing 


based  on  their  plant  revenue  ratio  (PRR). 
as  follows: 


PRR 


9.00  and  above.. 

8.01—8.99 _... 

8.00  and  below.. 


Supple- 
mental 
loan 
percent- 
age 

10 

ao 

M 


(2)  Power  supply  borrowers.  The 
supplemental  loan  proportion  required 
of  a  power  supply  borrower  is  based  on 
the  simple  arithmetic  mean  of  the 
supplemental  loan  proportions  required 
of  the  borrower's  distribution  members. 

§1710.111    Refinancing. 

(a)  REA  makes  loans  or  loan 
guarantees  to  refinance  the  outstanding 
indebtedness  of  borrowers  in  the 
following  cases: 

(1)  Loans  or  loan  guarantees  to 
-refinance  long-term  debt  owed  by 
borrowers  to  the  Tennessee  Valley 
Authority  for  credit  extended  under  the 
terms  of  the  Tennessee  Valley  Authority 
Act  of  1933,  as  amended.  ' 

(2]  Loan  guarantees  made  in 
accordance  with  the  provisions  of 
section  306A  of  the  RE  Act  to  prepay  a 
loan  (or  any  loan  advance  thereunder) 
made  by  the  Federal  Financing  Bank. 

(b)  In  certain  circumstances,  REA  may 
make  a  loan  to  replace  interim  financing 
obtained  for  the  construction  of  facilities 
(See  §  1710.109). 

S  1710.112    Loan  feasibility. 

(a)  REA  will  make  a  loan  only  if  there 
is  reasonable  assurance  that  the  loan, 
together  with  all  outstanding  loans  and 
other  obligations  of  the  borrower,  will 
be  repaid  in  full  as  scheduled,  in 
accordance  with  the  mortgage,  notes, 
and  loan  contracts.  The  borrower  must 
provide  evidence  satisfactory  to  the 
Administrator  that  the  loan  will  be 
repaid  in  full  as  scheduled,  and  that  all 
other  obligations  of  the  borrower  will  be 
met. 

(b)  Based  on  evidence  submitted  by 
the  borrower  and  other  information, 
REA  will  use  the  following  criteria  to 
evaluate  loan  feasibility: 

(1)  Projections  of  power  requirements, 
rates,  revenues,  expenses,  margins,  and 
other  factors  for  the  present  system  and 
proposed  additions  are  based  on 
reasopable  assumptions  and  adequate 
supporting  data  and  analysis,  including 
analysis  of  a  range  of  assumptions  for 
the  significant  variables,  when  required 
by  S  1710.300(d)(5). 

(2)  Projected  revenues  from  the  rates 
prop<Med  by  the  borrower  are  adequate 
to  meet  the  required  TIER  and  DSC 


UMI 
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ratios  based  on  the  borrower's  total 
costs,  including  the  projected  maximum 
debt  service  cost  of  the  new  loan. 

(3)  The  economics  of  the  borrower's 
operations  and  service  area  are  such 
that  consumers  can  reasonably  be 
expected  to  pay  the  proposed  rates 
required  to  cover  all  expenses  find  meet 
REA  TIER  and  DSC  requirements,  and 
the  borrower  can  reasonably  compete 
with  other  utilities  and  other  energy 
sources  to  prevent  substantial  loan  loss 
while  providing  satisfactory  service  to 
its  consumers. 

(4)  Risks  of  possible  loss  of 
substantial  loads  from  large  consumers 
or  from  load  concentrations  in  particular 
industries  will  not  substantially  impair 
loan  feasibility. 

(5)  Risks  of  loss  of  portions  of  the 
borrower's  service  territory  from 
annexation  or  other  causes  will  not 
substantially  impair  loan  feasibility.  If 
there  appears  to  be  a  substantial  risk. 
REA  may  require  additional  information 
from  the  borrower,  such  as  a  summary 
and  analysis  of  the  risk  by  the  borrower 
state,  county  or  local  planning  reports 
having  information  on  projected  growth 
or  expansion  plans  of  local 
communities;  annexation  plans  of  the 
municipalities  in  question;  and  any  other 
relevant  information. 

(6)  In  states  where  rates  or  investment 
decisions  are  subject  to  approval  by 
state  regulatory  authorities,  there  is 
reasonable  expectation  that  such 
approvals  will  be  forthcoming  to  enable 
repayment  of  the  loan  in  full  according 
to  its  terms. 

(7)  The  experience  and  performance 
of  the  system's  management  is 
acceptable. 

(8)  In  the  case  of  joint  ventures,  the 
borrower  has  sufficient  management 
control  or  other  contractual  safeguards 
with  respect  to  the  construction  and 
operation  of  the  jointly  owned  facility  to 
ensure  that  the  borrower's  interest  are 
protected  and  the  credit  risk  is 
minimized. 

(9)  The  borrower  has  implemented 
adequate  financial  and  management 
controls  and  there  are  and  have  been  no 
significant  financial  or  other 
irregularities. 

§1710.113    LoMMCwrtty. 

(a)  REA  makes  loans  only  it  in  the 
judgment  of  the  Administrator,  the 
security  therefor  is  reasonably  adequate 
and  the  loan  will  be  repaid  according  to 
its  terms  within  the  tioie  agreed. 

(b)  REA  generally  requires  that 
borrowers  provide  it  with  a  first  lien  on 
all  of  the  borrower's  real  and  personal 
property,  induding  intangible  personal 
property  and  any  property  acquired 
after  the  date  of  the  loan.  This  lien  shall 


bejn  the  fbnn  of  a  mortgage  by  the 
borrower  to  the  Government  or  a  deed 
of  trust  between  the  borrower  and  a 
trustee  satisfactory  to  the  Administrator, 
together  with  such  security  documents 
as  REA  may  deem  necessary  in  a 
particular  case. 

(c)  When  a  borrower  is  unable  by 
reason  of  preexisting  encumbrances,  or 
otherwise,  to  furnish  a  first  mortgage 
lien  on  its  entire  system  the 
Administrator  may  accept  other  forms  of 
security,  such  as  a  pledge  of  revenues,  if 
he  or  she  determines  such  security  is 
reasonably  adequate  and  the  form  and 
nature  thereof  is  otherwise  acceptable. 

(d)  In  the  case  of  loans  that  include 
the  financing  of  electric  facilities  that 
are  operated  as  an  integral  component 
of  a  non-REA  financed  system  (such  as 
generation  and  transmission  facilities 
co-owned  with  other  electric  utilities), 
the  borrower  shall,  in  addition  to  the 
mortgage  lien  on  all  of  the  borrower's 
electric  facilities,  furnish  adequate 
assurance,  in  the  form  of  contractual  or 
other  security  arrangements,  that  the 
system  will  be  operated  on  an  efficient 
and  continuous  basis.  Satisfactory 
evidence  must  also  be  provided  that  the 
non-REA  financed  system  is  financially 
sound  and  under  capable  management 
Examples  of  such  evidence  include 
financial  reports,  aimual  reports. 
Security  and  Exchange  Commission  lOK 
reports  if  the  system  is  required  to  file 
them,  credit  reports  from  Standard  and 
Poor's.  Moodys  or  other  recognized 
sources,  reports  to  state  regulatory 
authorities  and  the  Federal  &iergy 
Regulatory  Commission,  and  evidence  of 
a  successful  track  record  in  related 
construction  projects. 

(e)  Additional  controls  on  the 
borrower's  financial,  investment  and 
managerial  activities  appear  in  the  loan 
contract  and  mortgage  required  by  REA. 

§1710.114   TIER  and  DSC  raqutramanta. 

(a)  General.  TIER  and  DSC 
requirements  are  set  forth  in  the 
borrower's  mortgage,  loan  contract,  or 
other  contractual  agreements  with  REA. 
The  requirements  set  forth  in  this 
section  apply  to  borrowers  that  receive 
a  loan  after  the  effective  date  of  this 
rule.  Nothing  in  this  section,  however, 
shall  reduce  the  TIER  or  DSC 
requirements  of  a  borrower  that  has 
contractually  agreed  with  REA  to^a 
higher  requirement. 

(b)  TIER  and  DSC  levels.  (1)  The 
minimum  TIER  and  DSC  levels  required, 
whether  applied  on  an  annual  or 
average  basis,  are  1.50  and  1.25, 
respectively,  for  distributimi  borrowers, 
and  1.06  and  1.00,  respectively,  for 
distribution  borrowers,  and  1.06  and 
1.00,  respectively,  for  power  supply 


borrowers.  The  1X>5  TIER  for  power 
supply  borrowers  shall  be  phased  in  as 
follows:  IJ)  in  calendar  year  (CY)  1991, 
IJn  in  CY 1992.  and  1.06  in  CY  1993  and 
all  subsequent  years.  The  Administrator 
may,  on  a  case  by  case  basis,  reduce  the 
TIER  level  below  1.05  for  power  supply 
borrowers,  but  not  below  1.0,  if  the 
Administrator  determines  that  a  IJOS 
TIER  will  require  said  borrowers  to 
raise  the  rates  they  charge  for  power  so 
high  as  to  substantially  reduce  kWh 
sales  and  revenues  and  threaten  loan 
feasibility.  | 

(2]  If  a  distribution  borrower  has  in 
service  or  under  construction  a 
substantial  amount  of  generation  and 
associated  transmission  plant  financed 
at  a  costof  capital  substantially  higher 
than  the  standard  cost  of  funds  under 
section  305  of  the  RE  Act,  then  the 
Administrator  may  estabUsh,  in  his  or 
her  sole  discretion,  a  blended  TIER  and 
DSC  level  based  on  the  respective 
shares  of  total  utihty  plant  represented 
by  said  generation  and  associated 
transmission  plant  and  by  distribution 
and  other  transmission  plant 

(c)  Requirements  for  loan  feasibility. 
To  be  eligible  for  a  loan,  borrowers  must 
demonstrate  to  REA  that  they  will,  on  a 
pro  forma  basis,  earn  the  TIER  and  DSC 
levels  required  by  1710.114(b)  in  each  of 
the  years  included  in  the  borrower's 
long-range  financial  forecast  prepared  in 
support  of  its  loan  apptication.  as  set 
forth  in  subpart  G  of  this  part 

(d)  ReQuirements  for  maintenance  of 
TIER  and  DSC— {I]  Prospective 
requirement  Borrowers  must  design  and 
implement  rates  for  electric  power  and 
energy  and  other  services  to  provide 
sufficient  revenue  to  pay  all  fixed  and 
variable  expenses,  to  provide  and 
maintain  reasonable  working  capital 
and  to  maintain  on  an  annual  basis  the 
TIER  and  DSC  levels  required  by 
paragraph  (b)  of  this  section.  Rates  must 
be  designed  and  implemented  to 
produce  at  least  enough  revenue  to  meet 
the  requirements  of  this  paragraph 
under  the  assumption  that  average 
weather  conditions  in  the  borrower's 
service  territory  will  prevail  in  the 
future,  including  average  system  damage 
and  outages  due  to  weather  and  the 
related  costs.  Failure  to  design  and 
implement  rates  pursuant  to  the 
requirements  of  this  paragraph  shall  be 
an  event  of  default  upon  notice  provided 
in  accordance  with  the  terms  of  the 
borrower's  mortgage. 

(2)  Retrospectiye  requirement  The 
average  TIER  and  DSC  leveb  achieved 
by  a  borrower  in  die  2  best  years  out  of 
the  3  most  recent  calendar  years  must 
meet  the  levels  required  by  paragraph 
(b)  of  this  section.  If  a  borrower  fails  to 
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achieve  these  average  levels,  it  must 
immediately  notify  REA  in  writing. 
Within  30  days  of  such  notification  or  of 
the  borrower  being  notified  in  writing  by 
REA,  whichever  is  earlier,  the  borrower, 
in  consultation  with  REA,  must  provide 
a  written  plan  satisfactory  to  REA 
setting  forth  the  actions  that  will  be 
taken  to  achieve  the  required  TIER  and 
DSC  levels  on  a  timely  basis.  Failure  to 
develop  and  implement  a  plan 
satisfactory  to  REA  shall  be  an  event  of 
default  upon  notice  provided  in 
accordance  with  the  terms  of  the 
borrower's  mortgage. 

(3)  As  used  in  this  section,  Bxed  and 
variable  expenses  include,  but  are  not 
limited  to:  All  taxes,  depreciation, 
maintenance  expenses,  and  the  cost  of 
electric  power  and  energy  and  other 
operating  expenses  of  the  electric 
system,  including  all  obligations  under 
the  wholesale  power  contract,  all  lease 
payments  when  due,  and  all  principal 
and  interest  pajonents  on  outstanding 
indebtedness  when  due. 

(e)  Requirements  for  advance  of 
funds.  (1)  If  a  borrower  applying-for  a 
loan  has  failed  to  achieve  the  TIER  or 
DSC  levels  required  by  paragraph  (b)  of 
this  section  during  the  latest  12  month 
period  immediately  preceding  approval 
of  the  loan,  or  the  borrower's  average 
TIER  or  average  DSC  for  the  2  best 
years  out  of  the  most  recent  3  calendar 
years  was  below  the  levels  required  in 
said  paragraph  (b).  REA  may  withhold 
the  advance  of  loan  funds  until  the 
borrower  has  adopted  an  annual 
financial  plan  and  operating  budget 
satisfactory  to  REA  and  taken  such 
other  action  as  REA  may  require  to 
demonstrate  that  the  required  TIER  and 
DSC  levels  will  be  maintained  in  the 
future  and  that  the  loan  will  be  repaid 
with  interest  within  the  time  agreed. 
Such  other  action  may  include,  for 
example,  increasing  system  operating 
efficiency  and  reducing  costs  or 
adopting  a  rate  design  that  will  achieve 
the  required  TIER  and  DSC  levels,  and 
either  placing  such  rates  into  effect  or 
taking  action  to  obtain  regulatory 
authority  approval  of  such  rates.  If 
failure  to  meet  TIER  or  DSC  is  due  to 
unusual  events  beyond  the  control  of  the 
borrower,  such  as  unusual  weather, 
system  outage  due  to  a  storm  or 
regulatory  delay  in  approving  rate 
increases,  then  the  Administrator  may 
waive  the  requirement  that  the  borrower 
take  the  remedial  actions  set  forth  in 
this  paragraph,  piovided  that  such 
waiver  will  not  threaten  loan  feasibility. 

(2)  With  respect  to  any  outstanding 
loan  made  after  the  effective  date  of  this 
rule,  if  based  on  actual  or  projected 
financial  performance  of  the  borrower, 


UMI 


REA  determines  that  the  borrower  may 
not  achieve  its  required  TIER  or  DSC 
levels  in  the  current  or  future  years, 
REA  may  withhold  the  advance  of  loan 
funds  until  the  borrower  has  taken 
remedial  action  satisfactory  to  REA. 

91710.11S    Loanmaturlty. 

(a)  REA  is  authorized  to  make  loans 
and  loan  guarantees  with  a  maturity  of 
up  to  35  years.  Most  of  the  electric 
facilities  financed  by  REA  have  a  long 
useful  life,  often  approximating  35  years. 
Some  facilities,  such  as  load 
management  equipment  and 
Supervisory  Control  and  Data 
Acquisition  equipment,  have  a  much 
shorter  useful  life  due  to  obsolescence. 
Operating  loans  to  finance  working 
capital  required  for  the  initial  operation 
of  a  new  system  are  a  separate  class  of 
loans  and  usually  have  a  maturity  of 
less  than  10  years. 

(b)  Except  for  operating  loans,  loans 
made  or  guaranteed  by  REA  generally 
must  be  repaid  with  interest  within  a 
period,  up  to  35  years,  that 
approximates  the  expected  useful  life  of 
the  facilities  financed.  The  expected 
useful  life  shall  be  based  on  the 
weighted  average  of  the  depreciation 
rates  that  the  borrower  proposes  for  the 
facilities  financed  by  the  loan,  provided 
that  these  rates  are  deemed  appropriate 
by  REA.  In  states  where  the  borrower 
must  obtain  state  regulatory  authority 
approval  of  depreciation  rates  for  rate 
making  purposes,  the  depreciation  rates 
used  for  the  purposes  of  this  paragraph 
shall  be  the  rates  currently  approved  by 
the  state  authority  or  rates  for  which  the 
borrower  plans  to  seek  state  authority 
approval,  provided  that  these  rates  are 
deemed  appropriate  by  REA.  In  other 
states,  if  the  rates  proposed  by  the 
borrower  are  not  deemed  appropriate  by 
REA.  REA  will  base  expected  useful  life 
on  the  depreciation  rates  listed  in 
Bulletin  183-1,  or  its  successor,  revising 
such  rates  as  necessary  to  reflect 
current  industry  practice. 

(c)  Borrowers  may  request  a 
repayment  period  shorter  than  the 
expected  useful  life  of  the  facilities 
financed. 

(d)  The  Administrator  may  approve  a 
repayment  period  longer  than  the 
expected  useful  life  of  the  facilities 
financed,  up  to  35  years,  if  a  longer 
maturity  is  requireid  to  ensure 
repayment  of  the  loan  and  loan  security 
is  adequate. 

(e)  Tlie  matiuity  of  a  loan  established 
pursuant  to  the  provisions  of  this  section 
shall  not  be  extended  as  a  result  of 
extending  loan  payments  under  section 
12(a)  of  the  RE  Act 


§1710.116    Equity  devetopiMnt  plan. 

(a)  As  a  condition  for  obtaining  a  loan 
or  loan  guarantee,  a  borrower  whose 
total  equity  as  a  percentage  of  its  total 
assets  is,  or  is  projected  to  be.  less  than 
the  target  level  set  forth  in  this  section, 
after  taking  into  consideration  the 
effects  on  the  balance  sheet  of  a  new 
loan,  is  required  to  prepare  and  follow  a 
10-year  equity  development  plan 
acceptable  to  REA.  The  plan  must  be 
consistent  with  the  borrower's  financial 
forecast  required  by  subpart  G  of  this 
part. 

(b)  Distribution  borrowers  are  subject 
to  a  minimum  equity  target  of  40  percent 
of  total  assets.  Distribution  borrowers 
with  equity  below  this  level  are  required 
to  develop  and  follow  a  10-year  equity 
development  plan  designed  to  make 
reasonable  progress  toward  achieving 
an  equity  of  40  percent.  More  than  one 
10-year  planning  cycle  may  be  required 
to  reach  this  equity  target,  with  the 
number  of  cycles  depending  mainly  on 
the  borrower's  beginning  equity  and  the 
factors  cited  in  paragraph  (d]  of  this 
section.  The  Administrator,  at  his  or  her 
discretion,  may  approve  an  equity  target 
lower  than  40  percent  if  the  higher  target 
would  unreasonably  increase  retail 
rates  for  electricity.  In  making  such  a 
determination,  the  Administrator  will 
take  into  consideration  the  factors  set 
forth  in  paragraph  (d)  of  this  section. 

(c)  Power  supply  borrowers  that  have 
equity  of  less  than  20  percent  must 
develop  and  follow  a  10-year  equity 
development  plan  designed  to  achieve 
reasonable  progress  toward  increasing 
equity  as  a  percentage  of  total  assets. 
Once  a  power  supply  borrower  reaches 
20  percent  equity,  which  may  require 
more  than  one  10-year  planning  cycle,  it 
must  either  maintain  its  equity  at  20 
percent  or  continue  to  make  progress 
toward  increasing  its  equity  percentage, 
depending  on  the  borrower's  particular   , 
financial  circumstances  and  needs. 

(d)  A  borrower's  10-year  equity 
-development  plan  shall  be  designed  to   . 
'  achieve  reasonable  progress  toward 

increasing  equity  as  a  percentage  of 
total  assets  without  raising  power  costs 
or  retail  rates  for  electricity 
unreasonably,  placing  an  unreasonable 
burden  on  rate  prayers,  or  substantially 
reducing  thejborrower's  ability  to 
compete  with  neighboring  utilities  or 
other  energy  sources.  Among  the  factors 
to  be  considered  in  establishing  the 
improvement  in  equity  to  be  made 
during  the  10-year  period  are  the 
economic  strength  of  the  borrower's 
service  territory,  the  inherent  cost  of 
providing  service  to  the  territory,  the 
disparity  in  rates  between  the  borrower 
and  neighboring  utilities,  the  intensity  of 
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competition  faced  by  the  borrower  from 
nei^boring  utilities  and  other  power 
sources,  and  the  relative  amount  of  new 
capital  investment  required  to  serve 
existing  or  new  loads.  REA  will 
determine  the  improvement  to  be  made 
under  each  plan,  case  by  case,  based  on 
the  general  principles  of  this  paragraph 
and  the  information  and 
recommendations  provided  by  the 
borrower.  At  a  borrower's  request.  REA 
may  approve  an  amendment  to  an 
established  equity  development  plan  if 
necessary  to  eliminate  undue  burdens 
on  the  borrower  or  its  members. 

91710.117   Envtronmentat  considerations. 

Borrowers  are  required  to  comply 
with  7  CFR  part  1794,  which  sets  forth 
applicable  requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  as 
amended  (42  U.S.C.  4321  et  seq.);  the 
Council  on  Environmental  Quality 

Regulations  for  Implementing  the    

Procedural  Provisions  of  NEPA  (40  CFR 
Parts  1500-1508):  and  certain  other 
statutes,  regulations  and  orders. 
Borrowers  must  also  comply  with  any 
other  applicable  Federal  or  state 
environmental  laws  and  regulations. 

S17ltt.1lt   Energy 


Borrowers  are  encouraged  to  promote 
the  efficient  use  of  electric  energy  and  to 
promote  load  management  in  order  to 
improve  system  load  factors,  to  reduce " 
losses,  to  use  existing  facilities  more 
effectively,  and  to  reduce  the  need  for 
new  generating  facilities. 

S1710.119    LoMpfOCMSingprtorWM 

(a)  Generally  loans  are  processed  in 
chronological  order  based  on  the  date 
the  complete  application  is  received  in 
the  Regional  office. 

(b)  The  Administrator  may  give 
priority  to  processing  loans  that  are 
required  to  meet  the  following  needs: 

(1)  To  restore  electric  service 
following  a  ma)or  storm  or  other 
catastrophe; 

(2)  To  bring  existing  electric  focilities 
into  compliance  with  any  environmental 
requirements  imposed  by  Federal  or 
state  law  that  were  not  in  effect  at  the 
time  die  focilities  were  originally 
constructed; 

(3)  To  fwance  the  capital  needs  of 
borrowers  that  have  merged  or 
consolidated  after  the  effective  date  of 
this  regulation,  provided  that  the  merger 
or  consolidation  has  been  approved  t^ 
REA  ami  determined  to  entuuioe  the 
repayment  or  security  of  REA  loans. 
Such  priority  will  be  consideced  for  a 
period  up  to  S  years  after  REA  approval 
of  the  metier  or  consolidatioii:  or 


(4)  To  ooftect  serkras  safety  proUens. 
other  than  those  resultii^  from  borrower 
mismanagement  or  ne^igence. 

(c)  The  Administrator  may  also 
change  the  normal  order  of  processing 
loan  applications  when  it  is  necessary  to 
ensure  that  all  loan  authority  for  the 
fiscal  year  is  utilized. 

§1710.120   Conslnictlon  Standards  and 
umliactliiB. 

Borrowers  shall  follow  all  REA 
requirements  regarding  construction 
work  plans,  construction  standards, 
approved  materials,  construction  and 
related  contracts,  inspection  procedures, 
and  bidding  procedures. 

S  1710.121    Insurance  rsquiramants. 

Borrowers  are  required  to  comply 
with  certain  requirements  with  respect 
to  insurance  and  fidelity  coverage  as  set 
forth  In  7  CFR  part  1788. 

S  1710.122   Equal  opponunity  and 
nondlscrlminatwn. 

Borrowers  are  required  to  comply 
with  certain  reguladoos  on 
nondiscrimination  in  program  services 
and  benefits  and  on  equal  employment 
opportunity  as  set  forth  in  REA  ^Uetins 
20-15  and  20-19  or  their  successors:  7 
CFR  parts  15  and  15b:  and  45  CFR  part 
90. 


1 1710.123 

Borrowers  are  required  to  comply 
with  certain  requirements  on  debament 
and  suspension  as  set  forth  in  7  CFR 
part  3017. 

91710.124  IMformlMoeadonAeL 

Borrowers  are  required  to  comply 
«vith  applicable  provisions  of  49  CFR 
part  24.  which  sets  forth  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  l^eal  Property 
Acquisition  Policy  Act  of  1970  (Pub.  L 
91-646: 84  Stat  1894),  as  amended  by  the 
Uniform  Relocation  Act  Amendments  of 
1987  (Pub.  L  100-17;  101  Stat.  248-256) 
and  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991. 

9 1710.125  Reitrlcliona  on  lelibyln^ 
Borrowers  are  required  to  comply 

with  certain  requirements  with  respect 
to  restrictions  on  lobbying  activities.  See 
7  CFR  part  3018. 


9 17iai20 

(a)  Prior  to  approval  of  a  loan  or 
advance  of  fumls,  a  borrower  must 
report  to  REA  whether  or  not  it  is 
delinquent  on  any  Federal  debt,  such  as 
Federal  income  tax  obligations  or  a  loan 
or  loan  guarantee  from  another  Federal 
agency.  If  delinquent,  the  reasons  for  the 
delinquency  must  be  explained,  and 
REA  will  take  such  expisnation  into 


consideration  in  deciding  whether  to 
approve  the  loan  or  advance  of  funds. 

(b)  Applicants  for  a  loan  or  loan 
guarantee  must  also  certify  that  they 
have  been  informed  of  the  collection 
options  the  Federal  government  may  use 
to  collect  delinquent  debt 

917iai27   Oru0  tree  workplace. 

Borrowers  are  required  to  comply 
with  the  Drug  Free  Workplace  Act  of 
1988  (Pub.  L  100-690.  title  V.  subtide  D) 
and  the  Act's  implementing  regtilations 
(7  CFR  part  3017)  when  a  borrower 
receives  a  Federal  grant  or  enters  into  a 
procurement  contract  awarded  pursuant 
to  the  provisions  of  the  Federal 
Acquisition  Regulation  (title  48  CFR)  to 
sell  to  a  Federal  agency  property  or 
services  having  a  value  of  $25,000  or 
more. 


9 1710.120-1710.140    r 


Subf»art  D— Baale  Requirements  for 
Loan  Approval 


9  1710.150 

The  RE  Act  and  prudent  lending 
practice  require  that  the  Administrator 
make  certain  findings  before  approving 
an  electric  loan  or  loan  guarantee.  The 
borrower  shall  provide  the  evidence 
determined  by  die  Administrator  to  be 
necessary  to  make  these  findings. 


91710.151    Requkedflndtogstorall 

(a)  Area  coverage.  Adequate  electric 
service  will  be  made  available  to  the 
vvidest  practical  number  of  rural  users  in 
the  borrower's  service  area  during  die 
life  of  die  loan.  See  §  17iai03. 

(b)  Feasibility.  The  kian  is  feasible 
and  it  will  be  repaid  on  time  according 
to  the  terms  of  the  mortgage,  note,  and 
loan  contract  At  any  tine  after  die 
original  determination  of  feasilnlity,  the 
Ackninistrator  may  require  die  borrower 
to  demonstrate  that  the  loan  remains 
feasible  if  diere  have  been,  or  are 
anticipated  to  be,  material  changes  in 
the  borrower's  costs,  loads,  rates,  rate 
disparity,  revenues,  or  other  relevant 
factors  from  die  time  that  feasibility  was 
originally  determined.  See  9  17iail2 
and  subpart  G  of  this  part 

(c)  Security.  REA  wUl  have  a  first  lien 
on  the  borrower's  total  system  or  other 
adequate  security,  and  adequate 
financial  and  managerial  controls  will 
be  included  in  loan  documents.  See 

1 1710.113. 

(d)  Interim  financing.  ¥at  loans  diet 
include  funds  to  replace  interim 
financing,  diera  is  satisfectory  evidence 
that  the  interim  financing  was  used  for 
purposes  epproved  by  REA  and  that  the 
loan  meets  all  applicable  leqaucments 
of  this  part  " 
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(e)  Facilities  for  nonrural  areas. 
Whenever  a  borrower  proposes  to  use 
loan  funds  for  the  improvement 
expansion,  construction,  or  acquisition 
of  electric  facilities  for  non-RE  Act 
beneficiaries,  there  is  satisfactory 
evidence  that  such  funds  are  necessary 
and  incidental  to  furnishing  or 
improving  electric  service  for  RE  Act 
beneficiaries.  See  §  1710.104. 

(f)  Facilities  to  be  included  in  rate 
base.  In  states  having  jurisdiction,  the 
borrower  has  provided  satisfactory 
evidence  based  on  the  information 
available,  such  as  an  opinion  of  counsel, 
that  the  state  regulatory  authority  will 
not  exclude  from  the  borrower's  rate 
base  any  of  the  facilities  included  in  the 
loan  request,  or  otherwise  prevent  the 
borrower  from  charging  rates  sufficient 
to  repay  with  interest  the  debt  incurred 
for  the  facilities.  Such  evidence  may  be 
based  on  but  not  necessarily  limited  to, 
the  provisions  of  applicable  state  laws; 
the  rules  and  policies  of  the  state 
authority;  precedents  in  other  similar 
cases;  statements  made  by  the  state 
authority;  any  assurances  given  to  the 
borrower  by  the  state  authority;  and 
other  relevant  information  and 
experience. 

S  1710.152    Prtonary  support  doeumento. 

The  following  primary  support 
documents  and  studies  must  be 
prepared  by  the  borrower  for  approval 
by  REA  in  order  to  support  a  loan 
application: 

(a)  Power  requirements  study  (PRS). 
This  stiidy  provides  the  borrower  and 
REA  with  an  understanding  of  the 
borrower's  system  loads,  the  factors 
influencing  those  loads,  and  valid 
estimates  of  future  loads.  It  provides  a 
basis  for  projecting  annual  kWh  sales 
and  revenues,  and  for  engineering 

'  estimates  of  plant  additions  required  to 
accommodate  the  forecasted  loads.  The 
requirements  for  a  PRS  and  the 
circumstances  under  which  one  must  be 
submitted  to  REA  are  set  forth  in 
subpart  E  of  this  part. 

(b)  Construction  work  plan  (CWP). 
The  CWP  shall  specify  and  document 
the  capital  investments  required  to  serve 

,a  borrower's  planned  new  loads, 
improve  service  reliability  and  quality, 
and  service  the  changing  needs  of 
existing  loads.  The  requirements  for  a 
CWP  are  set  forth  in  subpart  F  of  this 
part. 

(c)  Long-range  financial  forecasts. 
REA  encourages  borrowers  to  maintain 
on  a  current  basis  a  long-range  financial 
forecast,  which  should  be  used  by  a 
borrower's  board  of  directors  and 
manager  to  guide  the  system  toward  its 
financial  goals.  The  forecast  submitted 
in  support  of  a  loan  application  shall 


show  the  projected  results  of  future 
actions  planned  by  the  board  of 
directors.  The  requirements  for  a  long- 
range  financial  forecast  are  set  forth  in 
subpart  G  of  this  part. 

(d)  Borrower's  environmental  report 
(BERJ.  This  document  is  used  to 
determine  what  effect  the  construction 
of  the  facilities  included  in  the 
construction  work  plan  will  have  on  the 
environment.  In  developing  a  BER  a 
borrower  shall  follow  the  policy  and 
procedural  requirements  set  forth  in  7 
CFR  Part  1794.  After  reviewing  the  BER. 
REA  will  determine  whether  additional 
environmental  studies  will  be  required. 

S  1710.153    Additional  requirements  and 
procedures. 

Additional  requirements  and 
procedures  for  obtaining  REA  financial 
assistance  are  set  forth  in  7  CFR  part 
1712  for  loan  guarantees,  and  in  7  CFR 
part  1714  for  insured  loans. 

§§  1710.154-1710.199    [Reserved] . 

Subpart  E— Power  Requirements 
Studies 

§1710.200    Purpose. 

This  subpart  sets  forth  the  policies, 
procedures  and  criteria  for  the 
preparation,  approval  and  use  of  power 
requirements  studies  (PRSs)  and  PRS 
work  plans.  A  PRS  is  a  thorough  study 
of  a  borrower's  electric  loads  and  the 
factors  that  affect  those  loads  in  order  to 
determine,  as  accurately  as  practicable, 
the  borrower's  future  requirements  for 
energy  and  capacity.  The  PRS  of  a 
power  supply  borrower  includes  and 
integrates  the  PRSs  of  its  member 
systems. 

9 1710.201    Requirement  to  prepare  ■ 
ms    power  supply  liorrowers. 

(a)  A  power  supply  borrower  having 
total  assets  of  $300  million  or  more  shall: 

(1)  Meet  one  of  the  following  two 
requirements: 

(i)  Prepare  and  obtain  REA  approval 
of  a  new  PRS  not  less  frequently  than 
every  3  years,  which  shall  include  new 
or  revised  equations  an^  models,  and 
annually  update  the  PRS  in  the 
intervening  years  based  on  new  data 
and  assumptions,  but  not  necessarily 
new  or  revised  equations  and  models. 
and  file  the  annual  updates  with  REA;  or 

(ii)  Prepare  and  obtain  REA  approval 
of  a  new  PRS  not  less  frequently  than 
every  2  years,  which  shall  include  new 
or  revised  equations  and  models; 

(2)  Maintain  a  current  PRS  work  plan 
approved  by  REA  which  shall  set  forth 
the  resources,  methods,  schedules  and 
milestones  required  for  the  preparation 
and  maintenance  of  the  PRS;  end 


(3)  Provide  a  current  PRS  approved  by 
REA  in  support  of  any  request  for  REA 
financial  assistance  or  for  REA  approval 
of  long-term  power  contracts  or  other 
actions  as  appropriate. 

(b)  A  power  supply  borrower  with   ^ 
total  assets  of  less  than  $300  million  is 
not  required  to  have  a  current,  REA- 
approved  PRS  on  an  ongoing  basis  but  is 
required  to  provide  a  current.  REA- 
approved  PRS  in  support  of: 

(1]  An  application  for  an  REA  loan  or 
loan  guarantee  if  said  loan  or  guarantee 
exceeds  $25  million  or  10  percent  of  the 
borrower's  total  utility  plant,  whichever 
is  smaller;  and 

(2)  Requests  for  REA  approval  of  long- 
term  power  contracts  or  other  actions, 
as  may  be  required  by  REA  on  a  case  by 
case  basis. 

(c)  A  power  supply  borrower  that  is  a 
member  of  another  power  supply 
borrower  that  has  total  assets  of  $300 
million  or  more  is  subject  to  the 
requirements  of  §  1710.201(a),  except 
that  such  member  is  not  required  to 
have  a  separate  PRS  work  plan.  The 
distribution  members  of  such  a  power 
supply  borrower  are  also  subject  to  the  , 
requirements  of  §  1710.201(a),  except 
that  such  members  are  not  required  to 
have  separate  PRS  work  plans. 

(d)  At  the  borrower's  request,  REA 
may  extend  for  up  to  3  months  the  time 
frames  set  forth  in  §  1710.201(a)(1)  if 
REA  determines  the  borrower  is  in 
substantial  compliance  with  its  REA- 
approved  work  plan  and  significant 
changes  in  existing  PRS  models  and 
assumptions  are  not  required. 

(e)  For  purposes  of  paragraphs  (a)(3)   ■ 
and  (b)  of  this  section,  the  determination 
of  whether  a  borrower's  PRS  is  current 
will  be  made  by  REA  at  the  time 
financial  assistance  or  other  REA  action 
is  requested.  The  borrower  may  be 
required  to  update  the  PRS  to 
incorporate  the  mos^  recently  available 
operating  data  and  other  information. 

§  1710.202    Pe<iuire«n«nt  to  prepare  a 
PRS—distritHitKtn  borrowers. 

(a)  If  a  distribution  borrower  is  a 
member  of  a  power  supply  borrower 
that  has  total  assets  of  $300  million  or 
more,  it  must  meet  the  requirements  of 

§  1710.201(a).  except  for  the  requirement 
to  prepare  a  work  plan,  which  is  the 
responsibihty  of  the  power  supply 
borrower.  Certain  other  distribution 
borrowers,  as  set  forth  in  §  1710.201(c), 
are  also  subject  to  provisions  of 
S  1710.201(a). 

(b)  All  other  distribution  borrowers, 
including  unaffiliated  distribution 
systems  as  well  as  members  of  power 
supply  borrowers  with  total  assets  of 
less  than  $300  million,  must  either: 
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(1)  Meet  the  requirements  of 
1 1710.201(a),  if  the  distribution 
borrower  owns  generation  and  bulk 
transmission  plant  valued  at  $300 
million  or  more,  or 

(2)  Meet  the  requirements  of 

§  1710.201(b),  except  that  the  loan 
threshold  set  forth  in  paragraph  (b)(1)  in 
the  case  of  these  distribution  borrowers 
shall  be  $3  million  and  10  percent  of 
total  utility  plant. 

§1710.203   Basic  policies  and 
requirsmwits  for  a  PRS. 

(a)  A  PRS  or  PRS  update  must  be 
completed  and  submitted  to  REA  on  a 
timely  basis  to  enable  prompt  review  by 
REA. 

(b)  A  PRS  completed  more  than  12 
months  prior  to  submission  will  not  be 
considered  by  REA. 

(c)  Adequate  coordination  is  required 
between  power  supply  borrowers  and 
their  members  in  the  preparation  of  their 
respective  PRSs  or  PRS  updates. 

(d)  To  facilitate  REA  review  of  the 
PRS  work  plan  and  the  PRS,  the 
borrower  shall  make  available  to  REA 
appropriate  staff  for  consultation,  and 
ail  essential  documentation,  data,  and 
other  relevant  information,  in  formats 
acceptable  to  REA,  that  support  the  PRS 
work  plan  and  the  PRS. 

(e)  Notwithstanding  any  other 
provisions  of  this  subpart,  any  power 
supply  or  distribution  borrower  may  be 
required  to  prepare  a  new  or  updated 
PRS,  or  to  maintain  a  current  PRS  on  an 
ongoing  basis,  if  required  for  REA  to 
determine  loan  feasibility,  to  ensure 
loan  security,  or  to  consider  requests 
submitted  for  approval  under  a 
borrower's  loan  contract  or  mortgage. 

(f)  All  PRSs  shall  include  the  following 
information,  using  a  format  approved  by 
REA,  unless  such  information  has 
already  been  provided  to  REA  in  the 
PRS  work  plan  or  other  submissions: 

(1)  A  discussion  of  the  scope  of  the 
PRS,  including  the  proposed  uses  of  the 
information  developed  for  planning  load 
management  and  energy  efficiency 
programs,  plant  investments,  and 
fmancial  requirements; 

(2)  A  discussion  of  the  borrower 
personnel,  consultants,  data,  and  other 
resources  used  in  the  preparation  of  the 
PRS; 

(3)  A  discussion  of  the  procedures 
used  to  collect  validate,  process,  and 
update  the  data  used  in  the  study; 

(4)  Documentation  of  the  analysis  and 
modeling  of  the  borrower's  electric 
system  loads  and  other  pertinent 
information  used  in  the  PRS.  All 
relevant  data,  primary  sensitivity 
analyses  and  other  substantive 
procedures  used  to  test  signiHcant 


assumptions  and  to  generate  the  load 
estimates  and  related  factors  must  be 
included  in  the  PRS  or  otherwise  made 
available  to  REA,  and  clearly  identiHed, 
sourced  and  dated; 

(5)  An  analysis  of  the  borrower's  past, 
existing,  and  future  electric  system 
loads  of  RE  Act  beneficiaries  and 
others,  including  explanation  and 
documentation  of  aU  substantive 
assumptions,  primary  sensitivity 
analyses  and  other  substantive 
considerations  used  to  prepare  the 
estimates.  Areas  of  analysis  shall 
normally  include,  but  are  not  limited  to: 
developing  land  use  patterns;  potential 
losses  of  load  due  to  annexation  or 
other  causes;  prospective  residential 
and  commercial  development;  probable 
rate  levels;  the  effects  of  rates  and 
competition  from  neighboring  utilities  on 
loads;  existing  and  anticipated  patterns 
of  energy  usage  and  appliance 
saturation;  and  availability  of 
alternative  energy  sources.  Load 
management  conservation,  and  power 
marketing  considerations  must  also  be 
included; 

(6)  A  discussion  and  analysis  of 
alternative  scenarios,  which  shall  be 
required  for  all  PRSs  submitted  to  REA 
for  approval  after  January  1, 1993. 
Normally,  unless  waived  by  REA  under 
S  1710.206,  the  borrower  shall  provide  a 
discussion  and  analysis  of  the  following 
five  scenarios: 

(i)  Most-probable  economic 
assunjptions,  with  normal  weather; 

(ii)  Most-probable  economic 
assumptions,  with  severe  weather 
causing  higher  loads: 

(iii)  Most-probable  economic 
assumptions,  with  mild  weather  causing 
lower  loads; 

(iv)  Normal  weather  with  more 
pessimistic  macroeconomic  assumptions 
causing  lower  loads;  and 

(v)  Normal  weather  with  more 
optimistic  macroeconomic  assumptions 
causing  higher  loads; 

(7)  Completed  REA  Forms  341  and  345 
and  10  years  data  from  REA  Form  7  part 
R.  Computer-generated  facsimiles  may 
be  used  if  acceptable  in  form  to  REA. 
Graphs,  tables,  spreadsheets  or  other 
exhibits  shall  be  included  as 
appropriate; 

(8)  A  discussion  and  documentation  of 
the  coordination  activities  between  a 
power  supply  borrower  and  its  REA- 
borrower  members,  as  applicable,  and 
between  the  borrower  and  REA.  If  a 
pqwer  supply  borrower  and  any  member 
disagree  on  an  issue  or  estimate,  REA 
will  provide  assistance,  if  requested,  in 
attempting  to  resolve  the  disagreement; 

(9)  The  borrower's  general  manager's 


recommendation  to  the  board  of 
directors  on  adoption  of  the  PRS;  and 

(10)  Approval  of  the  PRS  by  the 
borrower's  board  of  directors. 

(g)  A  PRS  and  its  essential  supporting 
data  and  analysis  shall  be  retained  in 
the  borrower's  records  until  the  next 
new  PRS  is  approved  by  REA. 

(h)  Completed  PRSs  submitted  to  REA 
for  approval  prior  to  the  effective  date  of 
this  part,  as  well  as  PRSs  prepared 
under  work  plans  approved  by  REA 
prior  to  the  effective  date  of  this  part 
may  meet  the  requirements  of  paragraph 
(f)  of  this  section  or  corresponding 
requirements  of  REA  Bulletin  120-1,  at 
the  option  of  the  borrower.  All  other 
PRSs  must  meet  the  requirements  of 
paragraph  (f)  of  this  section. 

S  1710.204   PRS  work  plan  raquireintnts. 

(a)  All  borrowers  are  required  to 
prepare  and  maintain  a  PRS  on  an 
ongoing  basis  are  required  to  prepare 
and  obtain  REA  approval  of  a  PRS  work 
plan,  except  for  those  borrowers  that 
are  members  of  a  power  supply 
borrower  that  is  required  to  prepare  a 
PRS  work  plan.  The  PRS  work  plan  shall 
establish  the  resources,  methods, 
schedules,  and  milestones  to  be  used  in 
the  preparation  and  maintenance  of  the 
PRS. 

(b)  A  power  supply  borrower's  work 
plan  shall  include  the  member  inputs 
and  coordination  mechanisms  required 
for  the  preparation  of  its  PRS  as  well  as 
the  PRSs  of  the  system's  members. 
Member  concurrences  in  the  work  plan 
are  required  before  the  plan  is  submitted 
to  REA  for  approval.  The  member 
systems,  as  well  as  the  power  supply 
borrower,  are  required  to  follow  the 
work  plan  in  preparing  their  respective 
PRS. 

(c)  A  PRS  work  plan  must  be 
approved  by  the  borrower's  board  of 
directors. 

(d)  A  borrower  may  amend  its  work 
plan  subject  to  REA  approval.  A  new  or 
revised  work  plan  may  be  required  by 
REA  if  REA  concludes  the  existing  plan 
will  not  result  in  a  satisfactory  PRS  on  a 
timely  basis. 

(e)  In  addition,  a  PRS  work  plan  shall: 

(1)  Identify  the  borrower  and,  as 
applicable,  member  personnel  that  will 
serve  as  project  leaders  or  liaisons  with 
the  authority  to  make  decisions  and 
commit  resources  within  the  scope  of 
the  work  plan: 

(2)  Provide  for  residential  consumer 
surveys  at  least  every  3  years  to  obtain 
data  on  appliance  and  equipment 
saturation  and  electricity  demand,  when 
residential  demand  is  50  percent  or  more 
of  total  kWh  sales.  In  the  case  of  a 
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power  supply  borrower,  such  surveys 
shall  be  coordinated  with  the  borrower's 
members.  They  may  be  based  on  the 
aggregation  of  member-based  samples 
or  on  a  system-wide  sample,  provided 
that  the  latter  provides  for  relevant 
regional  breakdowns  as  appropriate; 

(3)  Provide  for  all  other  data  collection 
and  verification,  analyses,  modeling, 
and  documentation  required  in 

§  1710.203;  and 

(4)  Provide  for  an  ongoing  REA  review 
ofthePRS. 

(f)  Generally,  a  work  plan  shall  cover 
a  period  of  1  to  3  years. 

91710JOS    Basic  crtterta  for  REA  approval 
ofaPRS. 

REA  will  use  the  following  basic 
criteria  in  deciding  whether  to  approve  a 
PRS: 

(a)  The  borrower  objectively  analyzed 
all  relevant  factors  that  influence  the 
consumption  of  electricity  and  the 
requirements  for  generation  and 
transmission  capacity; 

(b)  The  borrower  accurately  analyzed 
power  requirements  stemming  from  RE 
Act  beneHciaries  and  non-RE  Act 
beneBciaries; 

(c)  The  borrower  developed  adequate 
supporting  data,  used  valid  assumptions, 
analyzed  a  reasonable  range  of  relevant 
alternative  assumptions  and  scenarios, 
and  used  vahd  and  verifiable  analytical 
techniques  and  models: 

(d)  The  borrower  provided  REA  with 
adequate  dociunentation  and  assistance 
to  allow  for  a  thorough  and  independent 
review; 

(e)  In  the  case  of  a  power  supply 
borrower,  the  preparation  of  the  WOTk 
plan  and  PRS  was  adequately 
coordinated  with  its  members;  and 

(f)  The  PRS  was  recommended  for 
approval  by  the  borrower's  general 
manager  and  has  been  approved  by  the 
borrower's  board  of  directors. 

tl7iaai»   WalMrofbenmvsr 


For  good  cause  shown  by  the 
borrower,  the  Administrator  may  waive 
any  of  the  requirements  applicable  to 
borrowers  in  this  subpart  if  the 
Administrator  determines  that  waiving 
the  requirement  will  not  significantly 
affect  accompUshment  of  die  objectives 
of  this  subpart  and  if  the  requirement 
imposes  a  substantial  burden  on  the 
borrower.  The  waiver  must  be  requested 
in  writing  by  the  borrower's  general 
manager. 

(Approved  by  the  Office  of  ManaganMBt 
and  Budget  under  control  number  0572-0032.) 
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§§1710.207-1710.249    [Reasfved] 

Subpart  F— Construction  Work  Plans 
and  Related  Studies 

§1710.250   General. 

(a)  An  ongoing,  integrated  planning 
system  is  needed  by  borrowers  to 
determine  their  short-term  and  long-term 
needs  for  plant  additions, 
improvements,  replacements,  and 
retirements.  The  primary  components  of 
the  system  consist  of  long-range 
engineering  plans,  construction  work 
plans  (CWPs),  CWP  amendments,  and 
special  engineering  and  cost  studies. 
Long  range  engineering  plans  identify 
plant  investments  required  over  a  period 
of  10  years  or  more.  CWPs  specify  and 
document  plant  requirements  for  the 
short-term,  usually  2  to  3  years,  and 
special  engineering  and  cost  studies  are 
used  to  support  CWPs  and  to  identify 
and  document  requirements  for  specific 
items  or  purposes,  such  as  load 
management  equipment.  System  Control 
and  Data  Acquisition  equipment 
sectionalizing  investments,  and 
additions  of  generation  capacity  and 
associated  transmission  plant. 

(b)  Generally,  all  borrowers  are 
required  to  maintain  up-to-date  long 
range  engineering  plans  approved  by 
their  boards  of  directors  and  REA. 
Current  CWPs  approved  by  the 
borrower's  board  and  REA  must  also  be 
developed  and  maintained  for 
distribution  and  transmission  facilities 
and  for  improvements  and  replacements 
of  generation  facilities.  All  such 
distribution,  transmission  or  generation 
facilities  must  be  included  in  the 
respective  CWPs  regardless  of  the 
source  of  financing.  Applications  for 
REA  financial  assistance  (new  loans  or 
budget  reclassifications)  must  be 
supported  by  a  current,  approved  CWP. 

(c)  A  long  range  engineering  plan 
speciHes  and  supports  the  major  system 
additions,  improvements,  replacements, 
and  retirements  needed  for  an  orderly 
transition  from  the  existing  system  to 
the  system  required  10  or  more  years  in 
the  future.  The  planned  future  system 
should  be  based  on  the  most  tedmically 
and  economically  sound  means  of 
serving  the  borrower's  long-range  loads 
in  a  reliable  and  environmentally 
acceptable  manner,  and  it  should  ensure 
that  planned  facilities  will  not  become 
obsolete  prematurely. 

(d)  A  CWP  shall  include  investment 
cost  estimates  and  supporting 
engineering  and  cost  studies  to 
demonstrate  the  need  for  each  proposed 
facihty  or  activity  and  the 
reasonableness  of  the  investment 
projections  and  the  engineering 
assumptions  used  in  sizing  the  facilities. 


The  CWP  must  be  consistent  with  the 
borrower's  long  range  engineering  plan 
and  both  documents  must  be  consistent 
with  the  borrower's  REA-approved 
power  requirements  study. 

(e)  RES  approval  is  required  for  all. 
faciUties  included  in  a  CWP  or  CWP 
amendment  If  REA  disagrees  with  a 
borrower's  estimate  of  the  cost  of  one  or 
more  facilities  included  in  CWP  or  CWP 
amendment  REA  may  adjust  the 
estimate  after  consulting  with  the 
borrower  and  explaining  the  reasons  for 
the  adjustment. 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  to  be  eligible  for  REA 
Hnancing,  the  facilities,  including 
equipment  and  other  items,  included  in  a 
CWP  must  be  approved  by  REA  before 
the  start  of  construction.  This 
requirement  also  applies  to  any 
amendments  to  a  CWP  required  to  add 
facilities  to-a  CWP  or  to  make 
significant  physical  changes  in  the 
facilities  already  included  in  a  CWP. 

(g)  In  the  case  of  damage  caused  by 
storms  and  other  natural  catastrophes,  a 
borrower  may  proceed  with  emergency 
repair  work  before  a  CWP  or  CWP 
amendment  is  prepared  by  the  borrower 
and  approved  by  REA.  without  loosing 
eligibility  for  REA  financing  of  the 
repairs.  The  borrower  must  notify  the 
REA  regional  oHice  in  writing,  not  later 
than  45  days  after  the  natural 
catastrophe,  of  its  preliminary  estimates 
of  damages  and  repair  costs.  Not  later 
than  120  days  after  the  natural 
catastrophe,  the  borrower  must  submit 
to  REA  for  approval,  a  CWP  or  CWP 
amendment  detailing  the  repairs. 

(h)  A  CWP  may  be  amended  or 
augmented  when  the  borrower  can 
demonstrate  the  need  for  the  changes. 

(i)  A  borro%vCT's  CWP  or  special 
engineering  studies  must  be  supported 
by  a  Borrower's  Environmental  Report, 
and  when  necessary  by  an 
Environmental  Analysis  or 
Environmental  Impact  Statement,  as  set 
forth  in  7  CFR 1794  or  required  by  other 
Federal  or  state  regulations  or  laws. 

(j)  All  engineering  activities  required 
by  this  subpart  must  be  performed  by 
qualified  engineers,  who  may  be  staff 
employees  of  the  borrower  or  outside 
consultants. 

§1710.251    Conatructtonworfcptans— 

CSSUHHroOn  QWniWOT. 

(a)  All  distribution  borrowers  must 
maintain  a  current  CWP  approved  by 
their  board  of  directors  and  REA 
covering  all  new  construction, 
improvements,  replacements,  and 
retirements  of  distribution  and 
transmission  fHant,  and  improvements 
replacements,  and  retirements  of  any 
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generation  plant.  Construction  of  new 
generation  capacity  need  not  be 
included  in  a  CWP  but  must  be  specified 
and  supported  by  speciflc  engineering 
and  cost  studies.  (See  §  1710.253.) 

(b)  A  distribution  borrower's  CWP 
shall  cover  at  least  a  2-year  construction 
period  and  include  all  facilities  to  be 
constructed,  whether  or  not  REA 
financial  assistance  will  be  sought  or  be 
available  of  certain  facilities.  Any  REA 
financing  provided  for  the  facilities  will 
be  limited  to  a  2-year  construction 
period. 

(c)  The  facilities,  equipment  and  other 
items  included  in  distribution  borrower's 
CWP  may  include: 

(I]  Line  extensions  required  to 
connect  consumers,  improve  service 
reliability  or  improve  voltage  conditions; 

(2)  Distribution  tie  lines  to  improve 
reliability  of  service  and  voltage 
regulation; 

(3)  Line  conversions  and  changes 
required  to  improve  existing  services  or 
provide  additional  capacity  for  new 
consumers; 

(4)  New  substation  facilities  or 
additions  to  existing  substations; 

(5)  Transmission  and  substation 
facilities  required  to  support  the 
distribution  system; 

(6)  Distribution  equipment  required  to 
serve  new  consumers  or  to  provide 
adequate  and  dependable  service  to 
existing  consumers,  including 
replacement  of  existing  plant  facilities; 

(7)  Residential  security  lights; 

(8)  Communications  equipment  and 
meters; 

(9)  Headquarters  facilities; 

(10)  Improvements,  replacements,  and 
retirements  of  generation  facilities; 

(II)  Load  management  equipment, 
automatic  sectionalizing  facilities,  and 
centralized  System  Control  and  Data 
Acquisition  equipment.  Load 
management  equipment  eligible  for 
financing,  including  the  related  costs  of 
installation,  is  limited  to  capital 
equipment  designed  to  influence  the 
time  and  manner  of  consumer  use  of 
electricity,  which  includes  peak  clipping 
and  load  shifting.  To  be  eligible  for 
fmancing,  such  equipment  must  be 
owned  by  the  borrower,  although  it  may 
be  located  inside  or  outside  a' 
consumer's  premises;  and 

(12)  The  cost  of  engineering, 
architectural,  epvironmental  and  other 
studies  and  plans  needed  to  support  the 
construction  of  facilities,  when  such  cost 
is  capitalized  as  part  of  the  cost  of  the 
facilities. 

§1710^52    Construction  work  plan*— 
powcf  supply  bofrowofa, 

(a)  All  power  supply  borrowers  must 
.  maintain  a  current  CWP  approved  by 


the  borrower's  board  of  directors  and 
REA  covering  all  new  construction, 
improvements,  replacements,  and 
retirements  of  distribution  and 
transmission  plant,  and  improvements, 
replacements,  and  retirements  of 
generation  plant.  Applications  for  REA 
financial  assistance  for  such  facilities 
must  be  supported  by  a  current,  REA-     ■> 
approved  CWP.  Construction  of  new 
generation  capacity  need  not  be 
included  in  a  CWP  but  must  be  specified 
and  supported  by  specific  engineering 
and  cost  studies. 

(b)  Normally,  a  power  supply 
borrower's  CWP  shall  cover  a  period  of 
3  years.  While  comprehensive  CWPs  are 
desired,  if  there  are  extenuating 
circumstances  REA  may  accept  a  single- 
purpose  transmission  or  generation 
CWP  in  support  of  a  loan  application  or 
budget  reclassification. 

(c)  Facilities,  equipment,  and  other 
items  included  in  a  power  supply 
borrower's  CWP  may  include: 

(1)  Distribution  and  related  facilities 
as  set  forth  in  S  1710.251(c); 

(2)  Transmission  facilities  required  to 
deliver  the  power  needed  to  serve  the 
existing  and  planned  new  loads  of  the 
borrower  and  its  members,  and  to  -' 
improve  service  reliability,  including  tie 
lines  for  improved  reliability  of  service, 
line  conversions,  improvements  and 
replacements,  new  substations  and 
substation  improvements  and  '' 
replacements,  and  Systejns  Control  and 
Data  Acquisition  equipment,  including 
communications,  dispatching  and 
sectionaUzing  equipment,  and  load 
management  equipment; 

(3)  The  borrower's  proportionate 
share  of  transmission  facilities  required 
to  tie  together  the  operating  systems  of 
supporting  power  pools  and  to  connect 
with  adjacent  power  suppliers; 

(4)  Improvements  and  replacements  of 
generation  faciUties;  and 

(5)  The  cost  of  engineerinjg, 
architectural,  environmental  and  other 
studies  and  plans  needed  to  support  the 
construction  of  facilities,  when  such  cost 
is  capitalized  as  part  of  the  cost  of  the 
facilities. 

(d)  A  CWP  for  transmission  facilities 
shall  normally  include  studies  of  load 
flows,  voltage  regulation,  and  stability 
characteristics  to  demonstrate  system 
performance  and  needs. 

§1710^53   Enghtssring  and  cost  studios— 
addition  of  gonsratlon  capacity. 

(a)  The  construction  or  purchase  of 
additional  generatipn  capacity  and 
associated  transmission  faciUties  by  a 
power  supply  or  distribution  borrower, 
including  the  replacement  of  existing 
capacity,  shall  be  supported  by 
comprehensive  project-specific 


engineering  and  cost  studies  as  specified 
by  REA.  The  studies  shall  cover  a  period 
from  the  beginning  of  the  project  to  at 
least  10  years  after  the  start  of 
commercial  operation  of  the  facilities. 

(b)  The  studies  must  include 
comprehensive  economic  present-value 
analyses  of  the  costs  and  revenues  of 
the  available  self-generation,  load 
management,  energy  conservation,  and 
purchased-power  options,  including 
assessments  of  service  reliability  and 
financing  requirements  and  risks. 
Requirements  for  analyzing  purchased- 
power  options  are  set  forth  in  S  1710.254. 

(c)  Generally,  studies  of  self- 
generation,  load  management,  and 
energy  conservation  options  shall 
include,  as  appropriate,  analyses  of: 

(1)  Capital  and  operating  costs; 

(2)  Financing  requirements  and  risks; 

(3)  System  reliabiUty; 

(4)  Alternative  unit  sizes; 

(5)  Alternative  types  of  generation; 

(6)  Fuel  alternatives; 

(7)  System  stability; 

(8)  Load  flows;  and 

(9)  System  dispatching. 

(d)  At  the  request  of  a  borrower,  REA, 
in  its  sole  discretion,  may  waive  specific 
requirements  of  this  section  if  such 
requirements  imposed  a  substantial 
burden  on  the  borrower  and  if  such 
waiver  will  not  significantly  affect  the 
accomplishment  of  the  objectives  of  this 
subpart. 

91710.254    Alttmstivs  sourcos  Of  powor. 

(a)  General.  (1)  REA  will  make  loans 
to  finance  the  construction  of  generation 
facilities  by  distribution  or  power  supply 
borrowers  and  transmission  facilities  by 
power  supply  borrowers  only  under  the 
following  conditions  if  said  borrowers 
do  not  already  own  and  operate  such 
types  of  facilities: 

(i)  Where  no  adequate  and 
dependable  source  of  power  is  available 
to  meet  the  consumers'  needs;  or 

(ii)  Where  the  rates  offered  by  other 
power  sources  would  result  in  a  higher 
cost  of  power  to  the  consumers  than  the 
cost  from  facilities  financed  by  REA, 
and  the  amount  of  the  power  cost 
savings  that  would  result  from  the  REA- 
financed  facilities  bears  a  significant 
relationship  to  the  amount  of  the 
proposed  loan. 

(2)  If  a  borrower  already  owns  and 
operates  the  types  of  facilities  included 
in  a  loan  request,  then  a  loan  for  the 
purposes  set  forth  in  paragraph  (a)(1)  of 
this  section,  as  well  as  for  the 
construction  of  transmission  faciUties  by 
a  distribuUon  borrower,  wiU  be 
considered  and  evaluated  by  REA  in 
terms  of  whether  the  proposed  facilities 
constitute  the  most  effective  and 
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economical  means  of  meeting  the  power 
requirements  of  the  consumers. 

(b)  Loan  requests  for  addition  of 
generation  capacity,  including 
replacement  of  existing  capacity,  will  be 
accepted  by  REA  only  when  the 
applicant  has  satisfactorily  completed 
the  investigations  of  possible  alternative 
sources  of  power  as  set  forth  in  this 
section.  The  investigations  must  be 
coordinated  in  advance  with  REA.  The 
capacity  in  question  may  be  owned 
solely  by  the  borrower  or  owned  on  an 
undivided  ownership  basis  with  other 
ublities. 

(c)  The  uopticant  is  required  to  search 
out  and  axpmot  to  utilize  capacity 
available  h-om,  REA  borrowers  and  other 
organizations  before  developing  plans 
for  addiiionai  generation  capacity.  The 
applicant  snoil: 

(1)  SoiiciT  Dower  and  energy  purchase 
proposals  from  all  reasonable  potential 
sources  of  power,  such  as  other  electric 
cooperatives,  investor-owned  utilities, 
municipal  utility  organizations,  and 
Federal  and  state  power  authorities. 

(2)  Except  as  herein  exempted,  solicit 
proposals  from  independent  power 
producers,  including  co-generators,  to 
determine  the  terms  and  conditions 
under  which  these  producers  can  supply 
the  additional  power  and  eneigy  needs 
of  the  applicant,  without  REA  financial 
assistance.  Such  solicitations  shall  be 
placed  in  at  least  three  national 
newspapers  or  trade  publications,  and 
they  shall  meet  all  planning, 
coordination  or  other  requirements 
imposed  by  state  authorities,  as  well  as 
REA's  environmental  requirements.  The 
following  projects  are  exempted  from 
this  requirement  to  solicit  proposals: 

(i)  Additions  to  or  replacements  of 
generation  capacity  of  less  than  10 
megawatts. 

(ii)  Modifications  of  existing 
generation  units  if  any  resulting  increase 
in  generation  capacity  does  not  exceed 
10  percent  of  the  capacity  of  the  existing 
unit. 

(d)  The  applicant  will  evaluate  all 
alternative  proposals  on  an  economic, 
present-value  basis,  giving 
consideration  to  cost-effectiveness, 
reUability  of  service,  the  short-  and  long- 
term  financial  viability  of  the  supplier, 
and  the  financial  risk  to  the  borrower 
and  its  creditors.  The  applicant  will 
keep  REA  fully  informed  on  these 
evaluations  and  provide  supporting 
information  and  analysis  as  requested 
by  REA. 

(e)  After  evaluation  of  all  proposals 
and  having  informed  REA  of  the  results. 
the  applicant  %vill  be  expected  to 
negotiate  final  proposals  with  the 
entities  submitting  the  best  acceptable 
offers,  if  any.  keeping  REA  fully 


informed.  All  contracts  entered  into 
shall  either  be  approved  in  advance  by 
the  Administrator  or  contain  language  to 
the  effect  that  the  contract  is  not  valid 
until  approved  in  writing  by  the 
Administrator.  The  Administrator  will 
approve  such  contracts  in  a  timely 
manner  provided  that  the  borrower  has 
met  all  applicable  requirements, 
including  REA's  environmental 
requirements,  and  provided  adequate 
evidence  that  the  alternative  selected  is 
the  most  economical  and  effective 
alternative. 

(f)  REA  may  make  independent 
inquiries  with  potential  power  suppliers 
as  to  the  availability  of  power  to  meet 
borrowers'  needs.  Information 
developed  by  REA  will  be  shared  with 
borrowers  at  their  request. 

(g)  Further  details  of  REA 
requirements  for  financing  of  generation 
and  bulk  transmission  facilities  are  set 
forth  in  7  CaTl  part  1712. 

(h)  At  the  request  of  a  borrower,  REA, 
in  its  sole  discretion,  may  waive  specific 
requirements  of  paragraphs  (b)  through 
(e)  of  this  section  if  such  waiver  is 
required  to  prevent  unreasonable  delays 
in  obtaining  generation  capacity  that 
could  result  in  system  reliability 
problems. 

(Approved  by  the  Office  of  Manasement 
and  Budget  under  control  number  0572-0032.] 

§§1710.255-1710299    [RM«rv«d] 

Subpart  G—Long-Range  Financial 
Forecasts 

§1710.300    G«n«raL 

(a)  REA  encourages  borrowers  to 
maintain  a  current  long-range  financial 
forecast.  The  forecast  should  be  used  by 
the  board  of  directors  and  the  manager 
to  guide  the  system  towards  its  financial 
goals. 

(b)  A  borrower  must  prepare,  for  REA 
review  and  approved,  a  long-range 
financial  forecast,  approved  by  its  board 
of  directors,  in  support  of  its  loan 
application.  The  forecast  must 
demonstrate  that  the  borrower's  system 
is  economically  viable  and  that  the 
proposed  loan  is  financially  feasible. 
Loan  feasibility  will  be  assessed  based 
on  the  criteria  set  forth  in  §  1710.112. 

(c)  The  financial  forecast  and  related 
projections  submitted  in  support  of  a 
loan  apphcation  shall  include: 

(1)  llie  projected  results  of  future 
actions  planned  by  the  borrower's  board 
of  directors: 

(2)  The  financial  goals  established  for 
margins.  TIER,  DSC.  equity,  and  levels 
of  general  funds  to  be  invested  in  plant; 

(3)  A  pro  forma  balance  sheet, 
statement  of  operations,  and  general 


funds  summary  projected  for  each  year 
during  the  forecast  period; 

(4)  A  full  explanation  of  the 
assumptions,  supporting  data,  and 
analysis  used  in  the  forecast,  including 
the  methodology  used  to  project  loads, 
rates,  revenue,  power  costs,  operating 
expenses,  plant  additions,  and  other 
factors  having  a  material  effect  on  the 
balance  sheet  and  on  financial  ratios 
such  as  equity,  TIER,  and  DSC; 

(5)  Current  and  projected  cash  flows; 

(6)  Projections  of  future  borrowings 
and  the  associated  interest  and  principal 
expenses  required  to  meet  the  projected 
investment  requirements  of  the  system; 

(7)  Current  and  projected  kW  and 
kWh  energy  sales; 

(8)  Current  and  projected  unit  prices 
of  significant  variables  such  as  retail 
and  wholesale  power  prices,  average 
labor  costs,  and  interest; 

(9)  Current  and  projected  system 
operating  costs,  including,  but  not 
limited  to,  wholesale  power  costs, 
depreciation  expenses,  labor  costs,  and 
debt  service  costs; 

(10)  Current  and  projected  revenues 
from  sales  of  electric  power  and  energy; 

(11)  Current  and  projected  non- 
operating  income  and  expense; 

(12)  A  discussion  of  the  historical 
experience  of  the  borrower,  and  in  the 
case  of  a  power  supply  borrower  its 
member  systems  as  appropriate,  with 
respect  to  the  borrower's  market 
competitiveness  as  it  relates  to  the  rates 
charged  for  electricity,  competition  from 
other  fuels,  and  other  factors.  Additional 
data  and  analysis  may  be  required  by 
REA  on  a  case  by  case  basis  to  assess 
the  probable  future  competitiveness  of 
those  borrowers  that  have  a  history  of 
serious  competitive  problems;  and 

(13)  An  analysis  of  the  effects  of 
major  factors,  such  as  projected 
increases  in  rates  charged  for  electricity, 
on  the  ability  of  the  borrower,  and  in  the 
case  of  a  power  supply  borrower  its 
member  systems,  to  compete  with 
neighboring  utilities  and  other  energy 
sources. 

(d)  Tlie  following  plans,  studies  and 
assumptions  shall  be  used  in  developing 
the  financial  forecast: 

(1)  The  REA-approved  CWP; 

(2)  REA-approved  power  requirements 
data; 

(3)  The  current  rate  schedules  or  new 
rates  already  approved  by  the  board  of 
directors; 

(4)  Future  plant  additions  and 
operating  expenses  projected  at 
anticipated  hiture  cost  levels  rather  than 
in  constant  dollars,  with  the  annual  rate 
of  inflation  for  major  itetos  specified; 
^nd 
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(5)  A  reasonable  range  of  assumptions 
for  each  of  the  major  variables  to  test 
the  sensitivity  of  the  results  to  changes 
in  assumptions,  if  the  rinancial  forecast 
is  used  in  support  of  a  loan  or  loan 
guarantee  that  exceeds  the  smaller  of  10 
percent  of  the  borrower's  total  utility 
plant  or  the  following  dollar  amount:  $25 
million  for  power  supply  borrowers,  or 
$3  million  for  distribution  borrowers. 

(e)  The  financial  forecast  shall  use  the 
accrual  method,  as  approved  by  REA. 
for  analyzing  costs  and  revenues,  and, 
as  applicable,  compare  the  economic 
results  of  the  various  alternatives  on  a 
present  value  basis. 

(f)  REA  will  obtain  and  review 
commercially  available  ^credit  reports  on 
applicants  for  a  loan  or  loan  guarantee 
to  verify  income,  assets,  and  credit 
history,  and  to  determine  whether  there 
are  any  outstanding  delinquent  Federal 
or  other  debts.  Such  reports  will  also  be 
reviewed  for  parties  that  are  or  propose 
to  be  joint  owners  of  a  project  with  a 
borrower. 

§  1710.301    Financial  forecasts— 
distributton  borrowers. 

(a)  Financial  forecasts  prepared  by 
distribution  borrowers  shall  cover  at 
least  a  ten-year  period,  unless  a  shorter 
period  is  authorized  by  other  REA 
regulations. 

(b)  In  addition  to  the  requirements  set 
forth  in  S  1710.300  of  this  part,  financial 
forecasts  prepared  by  distribution 
borrowers  in  support  of  a  loan 
application  shall: 

(1)  Include  expenditures  for  any 
maintenance  determined  to  be  needed  in 
the  current  system's  operation  and 
maintenance  review  and  evaluation  in 
order  to  comply  with  mortgage 
covenants  and  prudent  utility  practice: 

(2)  Fully  explain  the  basis  for  the 
power  cost  projections  used.  Generally, 
the  power  supplier's  most  recent 
forecasted  rates  shall  be  used:  and 

(3)  Use  REA  Form  325  or  computer- 
generated  equivalent  reports. 

§  1710.302    Rnancial  forecasts— powar 
supi>ly  borrowsrs. 

(a)  The  requirements  of  this  section 
apply  only  to  financial  forecasts 
submitted  by  power  supply  borrowers  in 
support  of  a  loan  from  REA.  The 
financial  forecast  prepared  by  power 
supply  borrowers  shall  demonstrate  the 
effects  that  the  addition  of  generation, 
transmission  and  any  distribution 
facilities  will  have  on  the  power  supply 
borrower's  sales,  costs,  and  revenues, 
and  on  the  cost  of  power  to  the  member 
distribution  systems. 

(b)  The  financial  forecast  shall  cover  a 
period  beginning  with  the  present  and 
extending  at  least  10  years  beyond  the 


projected  in-service  date  of  proposed 
generation  and  transmission  facilities. 

(c)  Financial  forecasts  prepared  in 
support  of  loan  applications  to  finance 
additional  generation  capacity  shall 
inchlde  a  power  cost  study  as  set  forth 
in  S  1710.303. 

(d)  In  addition  to  the  requirements  set 
forth  in  §  1710.300,  financial  forecasts 
prepared  by  power  supply  borrowers 
shall: 

(1)  Identify  all  plans  for  generation 
and  transmission  capital  additions  and 
system  operating  expenses  on  a  year-by- 
year  basis,  beginnmg  with  the  present 
and  running  for  a  minimum  of  10  years 
after  initial  commercial  operation  of  the 
facilities.  REA  may  request  projections 
for  a  longer  period  of  time  if  deemed 
necessary: 

(2)  Integrate  projections  of  operation 
and  maintenance  expenses  associated 
with  existing  plant  with  those  of  new 
proposed  facilities  to  determine  total 
costs  of  system  operation  as  well  as  the 
costs  of  new  generation  and  generation- 
related  facilities; 

(3)  Provide  an  in-depth  analysis  of  the 
regional  markets  for  power  if  loan 
feasibility  depends  to  any  degree  on  a 
borrower's  ability  to  sell  surplus  power 
while  its  system  loads  grow  to  meet  the 
planned  capacity  of  a  proposed  plant; 

(4)  If  not  previously  submitted,  furnish 
REA  with  all  material  information  on 
operating  agreements,  ownership 
agreements,  fuel  contracts  and  any  other 
special  agreements  that  affect  annual 
cost  projections,  as  may  be  required  by 
REA  on  a  case  by  case  basis;  and 

(5)  Include  sensitivity  analysis  as 
required  by  §  1710.300(d)(5).  Examples 
of  sensitivity  analysis  that  might  be 
used  are: 

(i)  Effects  of  a  100  to  200  basis  point 
increase  in  the  financing  interest  rate; 

(ii)  Effects  of  a  50  percent  reduction  in 
the  rate  of  projected  RE  Act  beneficiary 
load  growth; 

(iii)  Effects  of  a  10  to  20  percent 
increase  in  the  projections  for  fuel  costs; 

(iv)  Effects  of  a  20  percent  or  more 
increase  in  construction  costs;  and 

(v)  Effects  of  a  20  percent  or  more 
increase  in  maintenance,  retrofit  and 
decommissioning  costs  of  nuclear  power 
plants. 

(e)  The  projections  shall  be 
.  coordinated  in  advance  with  REA  so 
that  agreement  can  be  reached  on  major 
aspects  of  the  economic  studies.  These 
include,  but  are  not  limited  to, 
projections  of  future  kW  and  kWh 
requirements,  RE  Act  beneficiary  loads, 
electricity  prices,  revenues  from  system 
and  off-system  power  sales,  the  cost  of 
prospective  plant  additions,  interest  and 
depreciation  rates,  fuel  costs,  cost 


escalation  factors,  the  discx>unt  rate,  and 
other  factors. 

(f)  The  pro|ections,  analysis,  and 
supporting  information  must  be  included 
in  a  report  that  will  provide  REA  with 
the  information  needed  to: 

(1)  Understand  and  compare  various 
power  supply  plans; 

(2)  Determine  that  the  facilities  to  be 
financed  will  perform  satisfactorily:  and 

(3)  Determine  that  the  overall  system 
is  economically  viable  and  the  loan  is 
financially  feasible  and  secure. 

S  1710.303    Powsr  cost  studies— powsf 
supply  t>orrowsrs. 

(a)  All  applications  for  financing  of 
additional  generation  capacity  and  the 
associated  bulk  transmission  facilities 
shall  be  supported  by  a  power  cost 
study  to  demonstrate  that  the  proposed 
generation  and  associated  transmission 
facilities  are  the  most  economical  and 
effective  means  of  meeting  the 
borrower's  power  requirements.  This 
study  usually  is  a  separate  study  but  it 
may  be  integrated  with  the  financial 
forecast  required  by  S  1710.302. 

(b)  A  power  cost  study  shall  include 
the  following  basic  elements: 

(1)  A  study  of  all  reasonably  available 
self-generation,  purchased-power,  load 
management,  and  energy  conservation 
alternatives  as  set  forth  in  S§  1710.253 
and  1710.254; 

(2)  A  present-value  analysis  of  the 
costs  of  the  alternatives  and  their  effects 
on  total  power  costs,  covering  a  period 
of  at  least  10  years  beyond  the  projected 
in-service  date  of  the  facilities; 

(3)  A  description  of  proposed  new 
power-purchase  contracts  or  revisions 
to  existing  contracts,  and  an  analysis  of 
the  effects  on  power  costs; 

(4)  Use  of  sensitivity  analyses  to 
determine  the  vulnerability  of  the 
alternatives  to  a  reasonable  range  of 
assumptions  about  fuel  costs,  failure  to 
achieve  projected  load  growth,  changes 
in  operating  and  financing  costs,  and 
other  major  factors,  if  the  financial 
forecast  is  used  in  support  of  a  loan  or 
loan  guarantee  that  exceeds  the  smaller 
of  $25  million  or  10  percent  of  the 
borrower's  total  utility  plant.  Individual 
sensitivity  analyses  need  not  be 
duplicated  if  they  have  been  included  In 
other  materials  submitted  to  REA;  and 

(5)  Assessment  of  the  financial  risks 
of  the  various  alternatives,  especially  as 
between  capital-intensive  and  non- 
capital-intensive alternatives,  under  the 
range  of  assumptions  set  forth  In 
paragraph  (b)(4)  of  this  section. 

(c)  Power  cost  studies  must  use 
current.  REA-approved  power 
requirements  data,  and  all  major 
assumptions  are  subject  to  REA 
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approval.  Alternative  assumptions 
about  projected  power  requirements 
may  be  u^ed,  however,  in  conjunction 
with  the  sensitivity  analyses  required  by 
paragraph  (b](4]  of  this  section. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0572-0032.) 

§§1710.304-1710.349    [Reserved] 

Subpart  H~^redit  Support  of  Power 
Supply  Borrowers    [Reserved] 

Dated:  October  31, 1991. 
Roland  B.  Vauiour. 

Under  Secretary  for  Small  Combiunity  and 
Rural  Development. 
[FR  Doc.  92-222  Filed  1-8-92;  8:45  ami 
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Presidential  Documents 


Memorandum  of  December  27,  1991 

Delegation  of  Authority  With  Respect  to  Certification  and 
Reporting  Obligations  Regarding  Middle  East  Anns  Control 


Memorandum  for  the  Secretary  of  State 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States,  induding  section  301  of  title  3  of  the  United  States  Code,  I 
hereby  direct  you  to  undertake  on  my  behalf  the  certification  and  reporting 
obligations  under  sections  403  and  404  of  the  Foreign  Relations  Authorization 
Act,  Fiscal  Years  1992  and  1993  (Public  Law  102-138).  I  further  direct  that  you 
consult  %vith  the  Secretary  of  Defense  and  the  heads  of  other  executive 
departments  and  agencies  as  appropriate  in  the  discharge  of  these  obligations. 

You  are  authorized  and  directed  to  publish  this  memwandum  in  the  Federal 
Register. 


[FRDoc92-St3 
Filed  1-0-82;  3:36  pm] 
Billing  code  319S-014bf 
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THE  WHITE  HOUSE, 
Washington,  December  27,  1991. 
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Presidential  Documents 


Presidential  Determination  No.  92-10  of  December  30, 19B1 

Determination  Pursuant  to  Section  545  of  the  Foreign  Opera- 
tions, Export  Financing,  and  Related  Programs  Appropriations 
Act,  1991,  and  Applicable  Continuing  Resolutions 


Memorandum  for  the  Secretary  of  State  r 

Pursuant  to  Section  545  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  A[^ropriations  Act,  1991  (Public  Law  101-513),  made  appli- 
cable to  FY  1992  by  the  terms  of  the  Further  Continuing  Appropriations,  Fiscal 
Year  1992  (Public  Law  102-145).  I  hereby  certify  that  withholding  funds  to 
multilateral  development  banks  and  other  international  organizations  and 
programs  during  FY  1992,  pursuant  to  the  limitation  contained  therein  prohibit- 
ing the  obligation  of  funds  appropriated  by  that  Act  to  finance  indirectly  any 
assistance  or  reparations  to  certain  specified  countries,  is  contrary  to  the 
national  interest. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Re^ster.  .  I       - 


[FR  Doc92-M4 
Filed  1-8-42:  3:3a  pm] 
Billing  code  3195-(n-M 


^^ 


THE  WHITE  HOUSE. 
Washington,  December  30,  1991. 
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Friday,  January  10,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  - 
general  applicabtlity  and  legal  effect,  most 
of  which  are  keved  to  and  codified  in 
the  Code  of  Feoeral  Regulations,  which'  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintenoent  of  Documents. 
Prices  of  new  booi(s  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  982 

fFV-91-4<7tFR| 

Filberts/ Hazelnuts  Grown  in  Oregon 
ana  yvasriington;  Establishment  of 
Intenm  and  Final  Free  arxi  Restricted 
Percentages  tor  tne  1991>92  Marketing 
Year 

AOEHCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  Hnal  rule. 

summary:  This  interim  final  rule 
establishes  interim  and  final  free  and 
restricted  percentages  for  domestic 
inshell  filberts/hazehiuts  for  the  1991-02 
marketing  year  under  the  Federal  ^ 
marketing  order  Tor  filberts/hazelnuts 
grown  in  Oregon  and  Washington.  The 
percentages  indicate  the  amounts  of 
domestically  produced  filberts/ 
hazelnuts  which  may  be  marketed  in 
domestic,  export  and  other  outlets.  The 
percentages  are  intended  to  stabilize  the 
supply  of  domestic  inshell  filberts/ 
hazelnuts  in  order  to  meet  the  limited 
domestic  demand  for  such  Hlberts/ 
hazelnuts  and  provide  reasonable 
returns  to  producers.  This  action  was 
recommended  by  the  Filbert/Hazelnut 
Marketing  Board  [Board],  which  is  the 
agency  responsible  for  local 
administration  of  the  order. 

DATES:  This  interim  final  rule  is  ei^ective 
on  January  10, 1992.  Comments  which 
are  received  by  February  10, 1992,  will 
be  considered  prior  to  any  finalization 
of  this  interim  Hnal  rule. 
ADDAESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Marketing  Order  Administration 
Branch,  F&V.  AMS,  USDA.  room  2525-S, 
P.O.  Box  96456,  Washington.  DC  2009Q- 
6456.  Comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Feileral 


Register  and  will  be  made  available  for 
public  inspection  in  the  OfHce  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  A.  Petrella,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2524-S,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  690-0261. 

SUPPLEMENTARY  INFORMATION:  This 
interim  fmal  rule  is  issued  under 
Marketing  Agreement  and  Order  No.  982 
[7  CFR  part  982).  as  amended,  regulating 
the  handling  of  filberts/hazelnuts  grown 
in  Oregon  and  Washington.  This  order  is 
effective  imder  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  tmder 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  actmg  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibihty. 

There  are  approximately  25  handlers 
of  filberts/hazelnuts  subject  to 
regulation  under  the  filbert/hazelnut 
marketing  order  and  approximately 
1,000  producers  in  the  Oregon  and 
Washington  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  aimual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
filberts/hazelnuts  may  be  classified  as 
small  entities. 

The  Board's  recommendation  and  this 
interim  final  rule  are  based  on 


requirements  specified  in  the  order.  This 
interim  final  rule  will  restrict  the  amount 
of  inshell  filberts/hazelnuts  that  can  be 
marketed  in  domestic  markets.  The 
domestic  outlets  for  this  commodity  are 
characterized  by  limited  demand,  and 
the  establishment  of  interim  and  final 
free  and  restricted  percentages  will 
benefit  the  industry  by  promoting 
stronger  marketing  conditions  and 
stabilizing  prices  and  supplies,  thus 
improving  grower  returns. 

The  Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  an  inshell  trade  demand  and 
preliminary  free  and  restricted 
percentages,  if  the  use  of  volume 
regulation  is  recommended  during  the 
season.  The  order  prescribes  formulas 
for  computing  the  inshell  trade  demand, 
as  well  as  preliminary,  intenm  final,  and 
final  percentages.  The  inshell  trade 
demand  establishes  the  amount  of 
inshell  t'llberts/hazelnuts  the  market  can 
utilize  throughout  the  season,  and  the 
percentages  release  the  inshell  trade 
demand.  The  preliminary  percentages 
release  80  percent  of  the  inshell  trade 
demand,  while  the  interim  and  final 
percentages  release  100  percent  and  115 
percent,  respectively,  of  the  inshell  trade 
demand. 

The  inshell  trade  demand,  rounded  to 
the  nearest  whole  number,  equals  the 
average  of  the  preceding  three  "normal" 
years'  trade  acquisitions  of  inshell 
Filberts /hazelnuts,  with  the  provision 
that  the  Board  may  increase  such 
estimate  by  no  more  than  25  percent,  if 
market  conditions  warrant  such  an 
increase. 

The  preliminary  free  and  restricted 
percentages  make  available  portions  of 
the  filberi/hazelnut  crop  which  may  be 
marketed  in  domestic  inshell  markets 
[free]  and  exported  or  shelled 
(restricted)  early  in  the  1991-92  season. 
The  preliminary  fi%e  percentage  is 
expressed  as  a  percentage  of  die  total 
supply  subject  to  regulation  and  is 
based  on  preliminary  crop  estimates. 

At  its  August  28, 1991,  meeting,  the 
Board  computed  and  announced 
preliminary  free  and  restncted 
percentages  of  12  and  88  percent, 
respectively,  to  release  80  percent  of  the 
inshell  trade  demand.  The  purpose  of 
releasing  only  80  percent  of  the  inshell 
trade  demand  under  the  preliminary 
percentage  is  to  guard  against 
underestimateB  of  the  crop.  The 
preliminary  restricted  percentage  is  100 


L.. 
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percent  minus  the  free  percentage.  The 
majority  of  domestic  inshell  filberts/ 
hazelnuts  are  marketed  in  October. 
November,  and  December.  By 
November,  the  marketing  season  is  well 
under  way. 

On  or  before  November  15,  the  Board 
must  meet  to  recommend  to  the 
Secretary  interim  percentages  which 
release  100  percent  of  the  inshell  trade 
demand  and  final  percentages  which 
release  an  additional  15  percent  of  the 
three-year-average  trade  acquisitions. 

The  Board  uses  current  crop  estimates 
to  calculate  the  interim  final  and  final 
percentages.  The  interim  percentages  - 
are  calculated  in  the  same  way  as  the 
preliminary  percentages  and  release  100 
percent  of  the  inshell  trade  demand 
previously  computed  by  the  Board  for 
the  marketing  year.  Fmal  free  and 
restricted  percentages  release  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 
acquisitions  to  ensure  an  adequate 
carryover  into  the  following  season.  The 
final  five  and  restricted  percentages 
must  be  effective  at  least  30  days  prior 
to  the  end  of  the  marketing  year  (July  1 
through  June  30).  or  earlier,  if 
recommended  by  the  Board  and 
approved  by  the  Secretary.  In  additton. 
revisions  in  the  marketing  policy  can  be 
made  nntil  February  15  of  each 
marketing  year.  However,  the  inshell 
trade  demand  can  only  be  revised 
upward. 

In  accordance  with  order  provisions, 
the  Board  met  on  November  14. 1981. 
reviewed  and  approved  an  amended 
marketing  policy  and  recommended  the 
establishment  of  interim  and  final  free 
and  restricted  percentages  of  16  and  84 
percent  and  19  and  SI  percent, 
respectively.  The  Board  also 
recommended  that  the  final  percentages 
be  effective  on  May  1. 1992.  which  is  60 
days  prior  to  the  end  of  season.  The 
marketing  percentages  are  based  on  the 
industry's  final  production  estimates 
and  release  25.133  tons  to  the  domestic 
inshell  market.  The  Oregon  Agricultural 
Statistics  Service  provided  an  early 
estimate  of  25,300  tons  total  production 
for  the  Oregon  and  Washington  area. 
However,  a  handler  survey  conducted 
by  the  Board  provided  a  more  current 
estimate  of  25.133  tons  total  production 
for  the  area.  Therefore,  the  Board  voted 
to  unanimously  accept  the  more  current 
estimate  of  23.133  tons. 

The  marketing  percentages  are  based 
on  the  Board's  production  estimates  and 
the  following  supply  and  demand 
infomiation  for  the  1991-92  marketing 
yean 


Inshen  supply 


(1)  Total  productioo  (Filbert/Hazelnut 
Marketing  Board  handler  survey  es- 
timate)  

(2)  I^ss  MjiMtandard.  farm  use  (dis- 
appearance)  

(3)  MeretwnttUe  producHon  (Vie 
Board'*  adiuMed  crop  astmate) 

(4)  Phi*  unoedarad  carrying  as  o< 
July  1,  1992,  sutxect  to  regulation.... 

(5)  Supply  sutxect  to  regulation  (Item 
3  plus  Item  4) 

(6)  Averag*  trade  acouiaitian  tMsad 
on  ttwee  prior  years'  domestic  sataa. 

(7)  Increase  to  ecKOurage  incraasad 
sales  (10  percent)...- _ 

(S)  Lass  dedared  carrying  as  of  July 
1. 1982,  not  subtect  to  ragulatnn 

(9)  InahaS  Trade  Demand 

(10)  15  percem  of  9»  average  Ude 
acquisitions  based  on  three  years 
dorriestic  sates _ 

(11)  InsheH  Trade  Omand  plua  15 
percent  (Item  9  plus  Mem  10) 


Tor«t 


25,133 

2.161 

22.972 

37 

23.009 

4,252 

425 

1.062 
3jB2S 

638 
4,263 


Bsrcanlagaa 

Free 

nealrtctod 

(12)     Interim     peccentiges 

(Ham  9  dMdad  by  Ham  5> 
X  100              

16 
19 

84 

(13)  Fmel  percentages  (Hem 
11  divided  by  Item  5)  x 
100    -... 

61 

UMI 


In  addition  to  complying  with  the 
provisioiis  of  the  marketing  order,  the 
Board  also  considers  the  U.S. 
Department  of  Agriculture's  1982 
"Guideline  for  Fruit.  Vegetable,  and 
Specialty  Crop  Mariceting  Orders" 
(Guidelines)  when  making  its 
computations  in  the  marketing  policy. 
This  volume  control  regulation  provides 
a  method  to  collectively  limit  the  supply 
of  inshell  filberts/hazelnuts  available 
for  sale  in  domestic  markets.  The 
Guidelines  require  this  primary  market 
to  have  available  a  quantity  equal  to  110 
percent  of  recent  years'  sales  in  those 
outlets  before  secondary  market 
allocations  are  approved.  This  is  to 
provide  for  plentiful  supplies  for 
consumers  and  for  market  expansion 
while  retaining  the  mechanism  for 
dealing  with  oversupply  situations.  In 
order  to  meet  expected  needs  of  the 
trade  and  to  comply  with  the  Guidelines, 
an  increase  of  10  percent  (425  tons)  has 
been  included  in  the  calculations  used  in 
determining  the  inshell  trade  demand. 
The  established  interim  and  final 
percentages,  which  release  100  percent 
and  115  percent,  respectively,  of  the 
inshell  trade  demand,  will  make 
available  110  percent  and  125  percent, 
respectively,  of  prior  years'  sales,  thus 
exceeding  the  requirements  of  the 
Guidelines. 

Based  on  available  informatioD,  the 
Administrator  of  the  AMS  has 
detennined  that  the  issuance  of  this  rui« 


win  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  available 
information,  it  is  found  that  the 
establishment  of  interim  and  final  free 
and  restricted  percentages,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  upon  good 
cause  it  is  impracticable,  unnecessary. 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  puttmg 
this  rule  into  effect,  and  that  good  cause 
exists  fbrnot  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1991-92  marketing  year 
began  July  1. 1991.  and  the  percentages 
established  herein  apply  to  all 
merchantable  filberts/hazelnuts  handled 
from  the  beginning  of  the  crop  yean  (2) 
handlers  are  aware  of  this  action,  which 
was  recommended  at  an  open  Board 
meeting,  and  need  no  additional  time  to 
comply  with  these  percentages  which 
release  more  filberts/hazehiuts  than  the 
preliminary  percentages:  and  (3) 
interested  persons  are  provided  a  aonlay 
comment  period  in  which  to  respond.  All 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  SubjecU  in  7  CFR  Part  982 

Filberts/hasefaiuts,  Marketing 
agreements.  Nuts.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  962  is  amended  as 
follows: 

PART982-(AMENOEO] 

1.  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  foUowr 

Authority:  Sees.  1-19. 48  Stat  31.  as 
amended;  7  US.C.  601-674. 

Subpart-KSrade  and  Size  Regtdation 

2.  Section  9S2.241  h  added  to  read  as 
follows: 

[Note:  This  section  will  not  be  published  in 
the  annual  Code  of  Federal  Regulations.) 

5982:241    Ftwat  fr—  and  lastetcled 
parcsntagaa— 1991-92  martMlinoyaar.    . 

(a)  The  interim  free  and  restricted 
percentages  for  merchantable  filberts/ 
hazelnuts  for  the  1991-92  marketing  year 
shall  be  16  and  84  percent,  respectively. 

(b)  llie  final  free  and  restricted 
percenta^s  for  merchantable  filberts/ 
hazelnuts  for  the  1961-92  marketing  year 
shall  be  19  and  81  percent,  respectivdy. 
These  percexxtages  will  be  effective  on 
May  1.1992. 
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Dated:  January  6, 1992. 
Robert  C.  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

(FR  Doc.  92-646  Filed  1-9-92;  8:45  am] 

MIUNQ  CODE  t41IHn-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docfctt  No.  91-NII-87-AD;  AnMndmant  3»- 
8121;  AD  91-26-OS] 

Airworthiness  Directives;  AirlHM 
Industrie  Models  A310  and  A300-600 

Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A310  and  A300-600  series 
airplanes,  which  requires  the 
installation  of  three  modified  Generator 
Control  Units  (GCU)  with  protective 
covers.  This  amendment  is  prompted  by 
reports  of  internal  shorts  in  the  GCU's 
due  to  foreign  liquid  entering  the  units. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  the  GCU's 
and  AC  electrical  power. 
DATES:  Effective  February  14. 1992. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
14. 1992. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  Airbus  Support 
Division.  Avenue  Didier  Daurat.  31700 
Blaghac,  France.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Land  Avenue  SW.. 
Renton.  Washington;  or  at  the  OfHce  of 
the  Federal  Register.  1100  L  Street  NW., 
room  8401.  Washington.  DC. 
FOR  niRTHER  INFORMATION  CONTACT: 
Mr.  Greg  Holt.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton.  WA 
98055-4056;  telephone  (206)  227-2140; 
fax  (206)  227-1320. 
SUPPLEMENTARY  INPORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  that  is 
apphcable  to  certain  Airbus  Industrie 
Model  A310,  A320.  and  A300-^  series 
airplanes,  was  published  in  the  Federal 


Register  on  June  24. 1991  (56  FR  28728). 
That  action  proposed  to  require  the 
installation  of  three  modified  Generator 
Control  Units  (GCU)  with  protective 
covers. 

Interested  persons  have  been  afforded 
an  opportunity  to  p&rticipate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Both  commenters  requested  that 
Model  A320  series  airplanes  be  deleted 
from  the  final  rule  as:  (1)  The  French 
Direction  G^n^rale  de  1' Aviation  Civile 
(DGAC)  airworthiness  directive 
addressing  this  subject  did  not  include 
Model  A320  series  airplanes;  (2)  the 
three  GCU's  on  the  Model  A320  are 
installed  in  an  area  which  is  not 
susceptible  to  fluid  leakage  and  in  a 
different  location  from  that  of  Model 
A310  and  A300-600  series  airplanes;  (3) 
there  have  been  no  reported  in-service 
occurrences  of  water  leakage  on  GCU's 
installed  in  Model  A320  series  airplanes; 
and  (4)  Airbus  Industrie  Service  Bulletin 
A320-24-1050.  which  the  French  DGAC 
did  not  classify  as  mandatory,  was 
issued  for  the  purposes  of  increasing 
commonality  with  regard  to  the 
installation  of  GCU's  en  Model  A320 
and  Model  A310/A300-600  series 
airplanes.  Upon  further  consideration, 
the  FAA  concurs  with  the  commenters, 
and  the  Model  A320  has  been  deleted 
from  the  applicability  of  the  final  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  qoted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

It  is  estimated  that  67  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
will  be  $55  per  woric  hour.  Required 
parts  will  cost  appxoximately  $333  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $25,996. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES." 

List  of  SubJecU  in  14  CFR  Part  S9 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-{AMENDED1 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

S  39.13    [Ammded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-28-08.  Aiitms  Induitrie:  Amendment  39- 
8121.  Docket  No.  91-NM-87-AD. 

Applicability:  Model  A310  and  A300-600 
series  airplanes,  on  whicli  Modiflcation  7760 
has  not  l)een  accomplished,  certiflcated  in 
any  category. 

Compliance:  Required  within  180  days  after 
the  eiTective  date  of  this  AD,  unless 
accomplished  previously. 

To  prevent  loss  of  the  Generator  Control  - 
Units  (GCU)  and  AC  electrical  power, 
accomplish  the  following: 

(a)  Remove  the  three  currently  installed 
GCU's  and  replace  them  with  three  modified 
GCU's  having  protective  covers,  in 
accordance  with  Airbus  Industrie  Service 
Bulletins  A310-24-2040,  Revision  1.  dated 
January  28. 1991  (for  Model  A310):  A300-24- 
6029.  Revision  1.  dated  February  22. 1991  ({or 
Model  A300-600):  and  Sundstrand  Service 
Bulletin  735226/740206/740120-24-9  (for 
Models  A310  and  A300-600].  dated  June  IS, 
1989  (Modiflcation  7769):  as  applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  or  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Avionics  Inspector,  who  may  concur  or 
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comment  and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be      , 
accomplished.  I 

(d)  The  installatioo  required  by  this  AO 
shall  be  done  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A310-24-2040. 
Revision  1.  dated  [anuary  28. 1991  (for  Model 
A310):  Airbus  Industrie  Service  Bulletin 
A30O-24-6O29.  Revision  1.  dated  February  22, 
1991  (for  Model  A300-600);  and  Sundstrand 
Service  Bulletin  735228/740206/740120-24-9 
(for  Models  A310  and  A30O-600).  dated  (une 
IS.  1989  (Modification  7766).  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  wjth  5  U.S.C  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  Airbus  Support  Division,  Avenue 
Oidier  Daurat,  31700  Blagnac.  France.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington:  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street  NW.,  room 
8401.  Washington.  DC. 

(e)  This  amendment  (39-«121),  AD  91-28- 
08,  becomes  effective  February  14, 1992. 

Issued  in  Renton.  Washington,  on 
December  S,  1991. 
James  V.  Devany. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  92-602  Filed  l-ft-92;  8:45  affi| 
■HXMO  CODE  4»I«-1MI 


14  CFR  Part  39 


(Oeatel  No.  91-NM-137-AD;  AmendtMnt 
3»-«12S:AOn-01-03] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  (MD-«0) 
Series  Airplanes  and  Model  MO-88 
Airplanes 

AGEMCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule.  ' 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AO), 
applicable  to  Model  DC-0-60  series 
airplanes  and  Model  MD-88  airplanes, 
which  currendy  requires  repetitive 
inspections  and  functional  checks  of  the 
tailcone  release  system  for  prt)per 
operation.  This  amendment  requires 
replacement  or  modification  of  the 
external  tailcone  release  system  cable 
and  handle  assemblies.  This  amendment 
is  prompted  by  reports  of  the  tailcone 
failing  to  drop  away  when  release 
activatioo  was  attempted.  This 
conditioii.  if  not  corrected,  could  result 
in  the  inability  of  passengers  and  crew 
members  to  exit  through  the  tail  of  tfte 
airplane  during  an  emergency 
evacuation. 
DATO:  EfEecUve  February  14. 1982. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
14. 1992. 

AOOAESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonneU  Douglas  Corporation,  Post 
Office  Box  1771.  Long  Beach.  California 
90801,  ATTN:  Business  Unit  Manager. 
Technical  Publications.  Technical 
Administration  Support.  Cl-L5B{45-eO). 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton.  Washington; 
or  at  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach.  California;  or  at  the 
Office  of  the  Federal  Register.  1100  L 
Street  NW..  room  8401.  Washington.  DC 
FOR  FURTMER  INFORMATION  CONTACTS 

Andrew  Gfrerer,  Aerospace  Engineer. 
ANM-131L.  Los  Angeles  Aircraft 
Certification  Office.  FAA.  Transport 
Airplane  Directorate.  3229  East  Spring 
Street  Long  Beach.  California.  90806- 
2425:  telephone  (213)  988-5338. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
91-07-06.  Amendment  39-6934  (56  FR 
11359,  March  18, 1991),  was  published  in 
the  Federal  Register  on  August  1, 1991 
(56  FR  36748).  That  action  proposed  to 
require  replacement  or  modification  of 
the  external  tailcone  release  system 
cable  and  handle  assemblies  on 
McDonnell  Douglas  Model  DC-9-80 
series  airplanes  and  Model  MD-68 
airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supported  the 
proposed  AD. 

Another  commenter  pointed  out  that  a 
conflict  exists  between  McDonneU 
Douglas  Service  Bulletin  53-245. 
Revision  1.  dated  June  12, 1991.  which  is 
referenced  in  this  proposed  rule,  and 
McDonnell  Douglas  Service  Bulletin  53- 
199.  Revision  2.  dated  March  17. 1968. 
which  was  referenced  in  a  separate  but 
related  notice  [Docket  90-NM-87-AD 
(56  FR  28223.  July  lA  1990)).  The  conflict 
between  these  two  service  documents 
relates  to  the  installation  oi  two 
different  designs  of  hanitte/support 
fitting  assembbes.  The  ooaanenter 
requested  that  this  proposed  rule  be 
postponed  untU  this  issue  is  resohred. 

The  FAA  does  not  coocur  that 
postponement  is  necessary.  Isitialfy.  a 
conflict  did  exist  between  the  two 
service  documents.  I 


subsequent  to  the  issuance  of  the  notice 
related  to  this  AD  action,  the  FAA 
reviewed  and  approved  Revision  3  of 
McDonnell  Douglas  Service  Bulletin  5^ 
199.  dated  July  15. 1991.  whidi  contains 
corrected  information  that  eliminates 
the  previous  conflict. 

One  commenter  requested  that  the 
compliance  time  for  accomplishment  of 
the  modification/replacement  be 
extended  from  the  proposed  9  months  to 
12  months  in  order  to  ensure  that 
adequate  time  is  provided  for  operators 
to  obtain  and  install  necessary  parts. 
The  FAA  does  not  concur  that  an 
extension  of  the  compliance  time  is 
warranted.  In  developing  an  appropriate 
compliance  time,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  availability  of 
required  parts  and  the  practical  aspect 
of  installing  the  required  modifications 
during  (q)erator'8  normal  maintenance 
schedules.  The  compliance  time,  as 
proposed,  represents  the  maximum 
interval  of  time  allowable  wherein  the 
modification  could  reasonably  be 
accomplished,  parts  could  be  obtained, 
and  an  acceptable  level  of  safety  could 
be  maintained. 

One  commenter  requested  that  the 
FAA  postpone  any  AD  action  pertaining 
to  the  Model  DC-9-80  tailcone  system 
until  a  comprehensive  industry/FAA 
review  is  held  and  a  consensus  program 
developed.  This  ccmmenter  believes 
that  a  certain  new  McDonnell  Douglas 
proposal  may  offer  a  better  solution  to 
the  tailcone  emergency  release  system 
problem,  and  that  it  would  be  prudent  to 
postpone  any  pending  AD  activity  and 
pursue  a  total  system  approach.  The 
FAA  disagrees  with  any  postponement 
to  this  rule.  The  intent  of  this  action  is  to 
correct  a  known  airworthiness  problem, 
which  is  a  handle  that  cannot 
adequately  support  a  sideload.  The 
modification /replacement  specified  in 
this  final  rule  will  correct  this  design 
deficiency  and  enstire  that  the  tailcone 
drops  when  release  activation  is 
attempted  Should  additional  design 
changes  become  available  in  the  future, 
the  FAA  win  review  them  as  to  their 
applicability  to  this  and  other  issues. 

The  final  rule  has  been  revised  to 
include  a  note  to  clarify  that,  once  the 
required  replacement  or  modification 
has  been  accoraphshed,  only  certain 
portions  of  the  continuing  repetitive 
functional  tests  of  tbe  tailcone  rdeese 
system  are  repaired  to  be  conducted. 

After  careful  review  of  the  available 
data,  including  llie  comments  noted 
above,  ttie  PAA  has  determined  that  anr 
safely  and  dm  public  interest  require  tlw 
adoptioa  of  the  rule  with  the  change 
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described.  This  change  will  neither 
increase  (he  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
rule. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

There  are  approximately  870  Model 
DC-9-80  (MD-80)  series  airplanes  and 
Model  MD-88  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  500  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  4.5  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $55  per  work  hour. 
The  cost  of  parts  to  accomplish  the 
modification  is  approximately  $1,310  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $778,7501 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effecU  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  tins  final  rule  does  not 
have  sufficient  federalism  ioiplicatioiie 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  tfie  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  role"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR 11034,  February  26, 1979];  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  subetantial 
number  of  small  eatitiee  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evahiatJoB  has  been  prepaied  for 
this  action  and  is  contained  in  the  Rule* 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  S9 

Air  transportation.  Aircraft  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  ef  the  Amendment 

Accordingly,  purseant  to  the  authority 
delegated  to  ne  by  the  Administrator, 
the  Federd  Aviation  Admiimtration 
amends  M  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  foUows: 

PART39-4AMEIIDED} 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  13S4(a).  1421  and  1423; 
49  U.S.C.  106(g):  and  14  CFR  IIJO. 


§39.13   [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6934  and  by 
adding  the  following  new  airworthiness 
directive: 

S2-01-«3.  McOobmM  Do^Uk  AnendmeiK 
39-6126.  Docket  9\-NU-\37-AD. 
Supersedes  AO  91-07-06,  Amendment 
39-6634.  4 

ApplicabiHty:  Model  DC-0-80  (MD-6(4 
series  airplanes  and  Model  MD-88  airplanes. 
operating  in  a  passenger  of  passenger/cargo 
configuratioatertificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

Note:  The  requirements  of  this  AD  become 
applicat>ie  at  the  time  an  airplane  in  an  all- 
cargo  configuration  is  converted  to  a 
passenger  or  passenger/ cai^go  configsratioa. 

To  prevent  failure  of  the  taikonc  release 
system,  accompliali  the  following: 

(a)  Prior  to  12  laontha  in  service  since  new. 
or  within  90  days  after  March  26. 1991  (the 
effective  date  of  AD  91-07-06.  Amendment 
30-6934),  whichever  occurs  later,  accomplish 
a  tailcone  release  system  functional  test  and 
inspection  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Aleit  Service  Batletin  A53-244. 
Revision  1.  dated  February  &  1901. 

(b)  Discrepancies  in  the  operation  of  the 
tailcone  release  system  found  as  resuit  of  the 
functional  test  must  be  repaired  prior  to 
further  flight. 

(c)  Repeal  the  tailcone  release  system 
functional  test  and  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  3.500  flight  h<rar»  or  18  months, 
whichever  occm  first. 

(d)  Within  30  days  after  diicovcry,  report 
any  discrepoicies  found  dur  ng  the 
accomplishment  of  iha  inapt  ction  and 
functional  tests  required  by  paragraph  (a)  of 
this  AD  to  the  Manager,  Los  Angles  Aircraft 
Certification  Office,  3229  East  Spring  Street. 
Long  Beach,  California  90806-242^ 
Information  ooHection  reqtiirements 
contained  in  Ms  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (Oktt}  under  the  ptoviifains  of  dw 
Paperworic  Redaction  Act  of  1900  (Pisbtic  Law 
96-511)  aad  kave  been  aaaigncd  OMB  Coattoi 
Number  212IMI056. 

(e)  Within  9  months  after  the  effective  date 
of  this  AD.  replace  or  modify  the  external 
tailcone  release  system  cable  and  handle 
assemblies  in  acoirdance  writh  the 
Accomplishiueut  Instructions  of  McDonneB 
Douglas  Servke  Bidetin  93-M5,  Revision  1, 
dated  )v»  U.  1901.  AccDOfdisbment  of  sMch 
replacaasBk  or  modification  ooaatMulas 
termiaating  action  for  the  lepctitiv* 
inspection  of  the  exterior  tailcone  relsaac 
handle  for  cracks,  as  requirad  by  paragraph 
(c)  of  this  AD.  However,  the  repetitive 
functional  tests  and  irupectkms  of  the 
tailcone  release  system  required  by 
paragrapn  (c}  of  this  AD  nmst  uunlinne  to  be 
accompiisiied. 

Note:  The  romiwing  portions  of  the 
continuing  repetitive  functional  tests  and 
inspections  of  the  tailcone  release  system  are 
not  necessary  to  accomplish  once  the 
replacenient/modification  of  the  cable  and 


handle  assembly  is  completed:  Those 
procedures  specified  in  Paragraph  Q.  and  the 
second  paragraph  of  the  Notes  of  Paiagiaph 
O..  of  the  Accuwipiishwient  bittnictiont  of 
McDonnel  Doaglaa  Alert  Service  Bulletin 
A53-244.  Revision  1.  dated  February  a  1901. 

(fl  An  alternative  method  of  compliance  or' 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
l>e  used  when  approved  by  the  Manager.  Ijos 
Angeles  Aircraft  Certinca'tioo  Office  ( ACO). 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(h)  The  functional  test  and  inspection  , 
requirements  of  this  AD  shall  be 
accomplished  in  accordance  wiih  McDoMieU 
Douglas  Aleri  Service  Bulletin  A53-244. 
Revision  1,  dated  February  8. 1991.  The 
replacement  or  modification  requirements 
shall  be  accomplished  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  53-245. 
Revision  1.  dated  )une  12, 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  i^ister  in 
accordance  with  5  U.S.C.  552^a)  and  1  CFR 
pari  51.  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation.  Poal  Office 
Box  1771,  Long  Beach.  California  90801. 
ATTN:  Basiness  Unit  Manager.  Technics 
Publications,  Technical  Administration 
Support.  Cl-L5B(45-80)  Copies  may  be 
inspected  at  the  FAA,  Northwest  Mountain 
Region.  Transport  Airplane  Directorate,  1601 
Lind  Avenue  S.  W.,  Renton.  Washittgton:  or  at 
the  Los  Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach. 
Califoniia:  or  at  the  Office  of  the  Federai 
Register,  1100  L  Street  NW..  room  SSBl. 
Washingtoa  DC. 

(i)  This  asMBdawnt  (30-6128).  AD  92-01-08. 
becomes  effective  Februry  14. 1982. 

Issued  in  Renton,  Washington,  on 
December  16, 1991. 
Leroy  A.  Keidi, 

Manager.  Tmmport  Airpkme  Dinclonts. 
A  ircraft  Certification  Serritx. 
[FR  Doc.  ez-600  Filed  1-0-02;  8:46  am) 
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U  CFR  Part  97 

f  Docket  No.  2«7Mi 


NO.W721 


Standard  Instrument  Approach 
Procaduraa;  IllaceOanaoua 


AOENCT:  FedersI  Aviation 
Adminastntian  (FAA).  DOT. 

action:  Fhts)  rde. 


r.  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
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airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
conunissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination —  | 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP.      I 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription —         ,         | 

Copies  of  alTSLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,   i 
Washington,  DC  20402.  | 

FOR  FURTHER  INFORMATION  CONTACT 
Paul  ].  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
287-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 


revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by    - 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  in  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  and  (and  FAR)  sections, 
with  the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances  ' 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impractical,  and 
contrary  to  the  public  interest  and. 


where  applicable,  that  good  caiise  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b(Kly  of  tedinical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  .entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  confrol.  Airports, 
Incorporation  by  reference.  Navigation 
(Air),  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC  on  December  20. 
1991. 
Thonus  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  u.t.c.  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348. 1354(a), 
1421  and  1510;  49  U.S.C.  106(g];  and  14  CFR 
11.48(b)(2). 

§S  •T.aa,  97.25, 97 J7,  V7M,  97.31, 97.33, 
and  97.35    (Amended] 


2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  S  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN:  S  97.25  LOG.  LOC/DME, 
LDA.  LDA/DME,  SDF.  SDF/DME; 

8  97.27  NDB.  NDB/DME;  S  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  {  97.31  RADAR  SL\P8: 

9  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 


UMI 
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NFDC  TRAN6MiTTAL  Letter 


EHeciM 


SiaiB 


CNv 


FOCNo. 


SIAP 


10/l<V»t. 
10/10/91.. 
10/10/91.. 
12/04/91- 

12/06/91., 
12/06/91- 
12/06/91.. 

12/06/91.. 
12/06/91.. 
12/06/91.. 
12/06/91.. 
12/06/91.. 
12/09i'»1.. 
12/16/91.. 

12/16/91.. 
12/16/91- 
12/17/91- 


R. 
FL 
FL 


CT 
MO 


MN 
MN 
MN 
MN 

NY 
NY 

MY 
TX 
TN 


Pansacois- 


Pensacoia... 
Pensacola.- 


Evaleth- 


EveMvVltgiNa  Mvni- 


Wnkor  Locks. 

Oc«an  CHy 

IfilwiMtkimal  FflKs.. 

International  Falls- 
International  Falls.. 
International  Falls.. 
Interrtationfll  Fans., 
feniemationat  FaNs.. 

Syracuse 

New  York— 


BradteylnO 

Ocean  CRy  Mum. 
Fans  ln« 


Fails  Intt 

FaHsma 

Falls  ln« 

Fallslnti _.-_ 

S^^scuse-Hanoock  lnfl« 


La  Quanta. 


New  York. 
Waco 


LaOuanSa. 


Waco  ReQiOfial- 
Hurnboidt  Muni.. 


FOCI/4 

FOCI/4999 
FOC  1/5000 
F0C1/ei«4 

FOC  1/6124 
FOCVa064 
FOCI/8112 

FOCI/6113 
FOC  1/6114 
F0tl/611S 
FOC  1/8116 
FOC  1/6120 
FOC  1/615S 
FOC  1/6246 

FOC  1/8298 
F0C1/K96 
FOCI/6320 


NOB  Rwy  34  Andl  !&. 
ILS  Rwy  M  Andl  13. 
NOeRwy  160h|^ 
ITOR/OME  HNAV  Hwy 

27  Amu  1. 
ILS  Rwy  6  Amdt  29. 
UX:  Rivy  U  Ori}^ 
VON/OME  or  TACAN 

Rwy  31  /kmdl3 
L0CBCR«y13AM«8. 
VOR  Rwy  31  Hnm  U. 
VOR  Rwy  13  Amdt  12. 
NOB  Rwy  31  Antdl  7. 
n.SRwy31AMdt7. 
HMLSRwy29AMdl& 
ILS/OME  Rwy  13  Amft 

2. 
ILS  Rwy  4  Amdt  34. 
ILS  Rwy  19  AmdIISi 
VOR/OME-A  Affldl  4. 


NFDCTraixsraittal  Letter  Attachment 

Windsor  Locks 

Bradley  Intl.  Connecticut.  ILS  RWY  8 
AMDT  29  *  •  *.  EffectirK  12/08/91. 

FDC  1/8124/roL/FI/P  Bradley  Intl 
Windsor  Locks.  CT.  ILS  RWY  6  AMDT 
29  *  *  *  S-ILS  6  CAT  D  RVR  180a  This 
is  AMDT  29A. 

Pensacola 

Pensacola  Regional,  Florida.  NDB 
RWY  34  AMDT  15  *  *  *.  Effective: 
10/10/91. 

FDC  l/4998/P^fS/Fl/P  Pensacola 
Regional  Pensacola,  FL  NDB  RWY  34 
AMDT  15  *  *  *  min  alt  PKZ  NDB  800. 
FAF  to  MAP  1.7  NM.  MSA  from  PKZ 
NDB  000-270 1800,  270-380  2900.  Change 
all  references  to  RWY  16-34  to  RWY  17- 
35.  Proc  turn  outboimd  min  alt  1800.  This 
becomes  NDB  RWY  35  AMDT  15A. 

Pensacola 

Pensacola  Regional  Florida,  ILS  RWY 
18  AMDT  13*  •  *.  ^ective:  10/10/91. 

FDC  1/4999/PNS/FI/P  Pensacola 
Regional,  Pensacola,  FL  ILS  RWY  16 
AMDT  13  *  •  •  alt  Mins  NA  when 
Pensacola  Tower  CLSD.  MSA  from  NUN 
VOR  040-280 1800, 280-040  2900.  Change 
all  references  to  RWY  16-34  to  RWY  17- 
35.  This  becomes  ILS  RWY  17.  AMDT 
13A. 

Pensacola 

Pensacola  Regional.  Florida.  NDB 
RWY16  0RIG   •  •  *.  EffecUve:  10/10/ 
91. 

FDC  1/5000/PNS/FI/P  Pensacola 
Regional  Pensacola.  FL  NDB  RWY  16 
ORIG  *  *  *  MSA  from  PKZ  NDB  000- 
270 180a  270-360  290a  Change  all 
references  to  RWY  16-34  to  RWY  17-35. 
This  becomes  NDB  RWY  17.  ORE  A. 
Ocean  City 

Ocean  City  Muni,  Maryland.  LOC 
RWY  14  ORIG  *  *  \EffeGtiTa  12/06/ 
91. 


FDC  l/6084/N80/n/P  Ocean  Qty 
MUNI.  Ocean  Gty,  MD.  LOC  RWY  14 
ORIG  *  •  *  Salisbury  ALSTG 
mins  *  *  *  S-14  CAT  D  MDA  780.  CIRC 
CAT  D  HAA  788.  This  becomes  LOC 
RWY  14  AMDT  1. 
Internationa}  Falls 

Falls  bitl,  Minnesota.  VOR/I»fE  or 
TACAN  RWY  31  AMDT  3  *  *  *. 
Effective:  12/06/91. 

FDC  1/6112/INL/n/P  Fans  Ina 
Intenational  Falb,  MN.  VOR/DME  or 
TACAN  RWY  31 AKOIT  3  *  *  *  Delete 
note.  "Contact  HIE  FSS  123.6  for  lAAUSk 
RWY  31."  Activate  HIRL  RWY  13-31 
and  REIL  RWY  13-122A 

International  Falls 

FaRs  bitl,  Minnesota,  LOC  BC  RWY  13 
AMDT  8  *  •  *,  Effective:  12/06/91. 

FDC  1/6113/INL/FI/P  Falls  Intl 
International  Fdls,  MN.  LOC  BC  RWY 
13  AMDT  8  •  *  •  Delete  Note,  "Contact 
HIB  FSS  1234)  for  MALSR  RWY  31." 
This  is  LOC  BC  RWY  13  AMDT  8A. 

International  Falls 

Falls  Intl.  Minnesota,  VOR  RWY  31 
AMDT  14  •  *  •,  Effective:  12/08/91. 

FDC  1/6114/INL/n/P  FaUs  Intl 
International  Falls,  MN.  VOR  RWY  31 
AMDT  14  •  •  *  Delete  notes,  "Contact 
HIB  FSS  123.6  for  MALSR  RWY  31. 
Activate  HIRL  RWY  13-31  and  REIL 
RWY  13-122.a"  This  is  VOR  RWY  13 
AMDT14A. 
International  Falls 

Falls  Intl  Minnesota.  VOR  RWY  13 
AMDT  12  *  •  •,  Effective:  12/08/91. 

FDC  1/8115/INL/  FL/P  FaDs  Intf." 
International  Falls.  MN.  VOR  RWY  13 
AMDT  12  •  •  *  Delete  note.  "Contact 
HIB  FSS  123.6  for  MALSR  RWY  31." 
This  is  VOR  RWY  13  AMDT  12A. 
International  Falla 

Falls  bitl  Miimesota.  NDB  RWY  31 
AMDT  7*  *  *.Efiectiv«  12/06/81. 


FDC  1/6116/INL/  FL/P  Falls  InU. 
International  FaUs,  MN.  NDB  RWY  31 
AMDT  7  •  *  •  Delete  notes,  "Contact 
HIB  FSS  123.6  for  MALSR  RWY  31. 
Activate  HIRL  RWY  13-31  And  REIL 
RWY  13-122.8"  Add  *  *  •  altemattva 
mininuuns  NA.  This  is  NDB  RWY  31 
AMDT7A. 

International  Palls 

Falls  Intl  Minnesota.  ILS  RWY  31 
AMDT  7  *  •  •.  Effective:  12/06/91. 

roc  l/ei20/INL/  FL/P  Falls  Ind. 
IntemaUonal  Falls,  MN.  ILS  RWY  31 
AMDT  7  *  *  *  Delete  notes.  "Contact 
HIB  FSS  123.6  for  MALSR  RWY  31. 
Activate  HIRL  RWY  13-31  And  REIL 
RWY  13-122.8"  This  is  ILS  RWY  31 
AMDT7A. 

Eveleth 

Eveleth-Virginia  Mimi.  Minnesota. 
VOR/DME  RNAV  RWY  27  AMDT  1 
*  •  •,  Effectivr  12/04/91. 

FDC  1/6164/EVM/  FI/P  Eveleth- 
Vitginia.  Muni.  Eveleth.  MN.  VOR/DME 
RNAV  RWY  27  AMDT  1*  *  •S-27MDA 
1900/HAT  531  ALL  CATS;  VIS  CATS  A/ 
B 1.  CAT  C 1-V4,  CAT.  D 1-^. 
CIRCLING  MDA/HAA  CATS  A/B 1920/ 
538.  CAT  C 1940/558.  CAT  D 1980/588; 
VIS  CATS  A/B  1,  CAT  C 1-V4,  CAT  D  2. 
This  is  VOR/DME  RNAV  RWY  27 
ADMTIA. 

Syracuse 

Syracuse-Hancock  Intl  New  York, 
HI-ILSRWY28AMDT2*  *  *, 
Effective:  12/09/91. 

FDC  l/6155/SYR/  FI/P  Syracuse- 
Hancock  Ind.,  Syracuse,  NY.  Ht-HS 
RWY28AMDT2  '  •  *S-ILS-28DH/ 
HAT  662/250  ALL  CATS.  VIS/RVR 
CATS  A/B/C  2400,  D  400a  MSA  SY 
LOM  370a  This  becomes  HI-ILS  RWY 
28  AMDT  2A. 
New  York 
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La  Guardia,  New  York,  ILS/DME 
RWY  13  AMDT  2  *  *  *.  Effective:  12/ 
16/91. 

FDC 1/6248/LGA.  FI/P  La  Guardia. 
New  York.  NY.  ILS/DME  RWY  13 
AMDT  2  *  *  *  Add  Note  *  *  *  G/S 
unusable  below  200  feet.  This  becomes 
ILS/DME  RWY  13  AMDT  2A.  , 

New  York  ' 

La  Guardia,  New  York.  ILS  RWY  4 
AMDT  34*  *  *,  Effective:  12/16/91. 

FDC  1/6256/LGA.  FI/P  La  Guardia. 
New  York.  NY.  ILS  RWY  4  AMDT  34 
*  *  *  Add  Note  *  *  *  S-ILS--i  DH  not 
increased  for  INOP  MM.  This  becomes 
ILS  RWY  4  AMDT  34A. 

Humboldt 

Humboldt  Muni,  Tennessee.  VOR/ 
DME-AAMDT4*  *  *,  Effective:  12/17/ 
91. 

FDC  1/8320/M52/  FI/P  Humboldt 
Muni,  Humboldt,  TN.  VOR/DME-A 
AMDT  4  *  *  *  Increase  MSA  to  2500  FT. 
This  becomes  VOR/DME-A  AMDT  4A. 

Waco 

Waco  Regional.  Texas,  ILS  RWY  19 
A.MDT13*  *  *,  Effective:  12/16/91. 

FDC  1/6295/ACT/  H/P  Waco 
Regional,  Waco,  TX.  ILS  RWY  19  AMDT 
13  *  *  *  Change  terminal  RTE  BOSEL  to 
COFFI LOM/I-ACT  5.7  DME  course  and 
distance  339/15.9.  Add  note  *  *  * 
Increase  CAT  D  S-LOC-19  VIS  V4  mile 
for  inoperative  MALSR.  This  becomes  ' 
AMDT  13A.  j 

|FR  Doc.  92-600  Filed  l-*-92;  8:4S  am] 
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14  CFR  Part  97 

[Docket  No.  26723;  Anidt  No. 
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Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  conmiissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  fli^t  rules 
at  the  aiffccted  airports. 
EFFEC71VC  dates:  An  effective  date  for 
each  SLAP  is  specifled  in  the 
amendatory  provisions. 
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Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Dockel,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  US 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  TechnicalPrograms 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data  Center 
(FDC)/Permanent  (P)  Notices  to  Airmen 
(NOT AM)  which  are  incorporated  by 
reference  in  the  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  {  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 
-   The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 


by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  speciflc 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  All  SIAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  require  making  them 
effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SlAPs  effective  in  less 
than  30  days. 

Conclusion  '    . 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


Fedetd  Register  /  Vol.  57.  No.  7  /  Friday,  January  10.  1992  /  Rules  and  Regulations 1081 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Incorporation  by  reference.  Navigation 
(Air),  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC  on  December  20, 
1991. 
Thomas  C  Accardi. 

Director,  Flight  Standards  Service. 

Adoption  of  tlie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  u.tc.  on  the  dates 
specified,  as  follows: 

Part  97— Standard  Instrument 
Approach  Procedures 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348. 13S4(a), 
14Z1  and  1510: 49  U.S.C  106(g)  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H  97.23. 97.28. 97^,  97^  97J91, 97.33, 
97.3S   (Amandadl. 

By  amending:  1 97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN:  1 97.25  LOG.  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
S  97.27  NDB.  NDB/DME:  1 97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV:  1 97.31  RADAR  SIAPs; 
S  97.33  RNAV  SIAPs:  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

Effective  March  S,  1992 

Hooper  Bay,  AK— Hooper  Bay,  VOR 
RWY  31,  Amdt.  1  Hooper  Bay,  AK— 
Hooper  Bay,  VOR/DME  RWY  31. 
Oris..  Cancelled 

Laurel,  DE-^^urel  Airport,  VOR/DME 
RWY32.0rig. 

Winder.  GA— Winder.  VOR/DME 
RNAVRWY23.0rig. 


Louisville.  KY-^wman  Field.  VOR 

RWY  1.  Amdt.  3 
Louisville,  KY— Bowman  Field,  VOR 

RWY  14,  Amdt.  8 
Louisville,  KY-^owman  Field,  VOR 

RWY  19,  Amdt.  4 
Louisville,  KY— Bowman  Field,  VOR 

RWY  24,  Amdt.  4 
Louisville,  KY— Bowman  Field,  VOR 

RWY  32,  Amdt  13 
Louisville,  KY— Bowman  Field,  NDB 

RWY  32,  Amdt  13 
Paducah,  KY— Berkley  Regional,  VOR 

RWY  4,  Amdt  15 
Paducah,  KY— Baridey  Regional,  VOR/ 

DME  RWY  22,  Amdt  4 
Paducah.  KY— Berkley  Regional,  NDB 

RWY  22,  Amdt.  2 
Paducah,  KY-^arkley  Regional,  ILS 

RWY  4,  Amdt  7 
Bogalusa.  LA— George  R  Carr  Memorial 

Air  Fid.,  VOR/DME-A,  Amdt.  4 
Bogalusa,  LA— Geoi^ge  R  Carr  Memorial 

Air  Fid..  LOG  RWY  18.  Amdt  1 
Bogalusa,  LA — Geoi^e  R  Carr  Memorial 

Air  Fid.,  NDB  RWY  18.  Amdt.  3 
Grand  Isle,  LA— Grand  Isle  Seaplane 

Base,  VOR-A.  Amdt.  7 
Grand  Isle,  LA— Grand  Isle  Seaplane 

Base,  VOR/DME-a  Amdt.  8 
Grand  Isle,  LA— Grand  Isle  Seaplane 

Base,  NDB-B,  Amdt.  8 
Port  Sulphur,  LA— Port  Sulphur 

Seaplane  Base,  VOR/DME-A,  Amdt.  5 
Port  Sulphur,  LA— Port  Sulphur 

Seaplane  Base.  VOR/DME-B,  Amdt.  4 
Sanford,  ME— Sanford  Muni,  NDB  RWY 

7,  Orig. 
Grand  Rapids,  MI— Kent  County  Intl, 

VOR  RWY  18,  Amdt  6 
Grand  Rapids,  Ml-^ent  County  Intl, 

VOR  RWY  36,  Amdt  11 
Grand  Rapids,  Ml-^ent  County  Intl, 

NDB  RWY  26U  Amdt  18 
Grand  Rapids,  MI— Kent  County  Intl. 

ILS  RWY  8R.  Amdt  3 
Grand  Rapids,  MI— Kent  County  Intl, 

ILS  RWY  26L.  Amdt  18 
Grand  Rapids.  MI— Kent  County  Intl, 

RADAR-1,  Amdt  9 
Maryville,  MO-Maryville  MEML. 

VOR/DME  RW  36.  Amdt  4 
Kennett  MO-^ennett  Memorial  VOR 

RWY  36,  Amdt  5 
Kennett  MO— Kennett  Memorial,  NDB 

RWY  18,  Amdt  2 
Lee's  Summit  MO-^^ee's  Summit 

Municipal,  VOR-B,  Amdt  2 
St.  Louis.  MO— Arrowhead.  VOR  RWY 

2.  Amdt  4 
St  Louis.  MO— Arrowhead.  VOR-4. 

Amdt  2 
Sikeston.  MO— Sikeston  Memorial 

Muni.  VOR/DME  RWY  2,  Orig. 
Newburgh.  NY— Stewart  InU.  NDB  RWY 

9.  Amdt.  7 
Newburgh.  NY— Stewart  IntL  ILS  RWY 

9.  Amdt  6 


Medina.  OH-Medina  Muni,  NDB  RWY 

27,  Amdt.  7 
Piqua.  OH— Piqua.  VOR-A.  Amdt.  11 
Piqua,  OH— Piqua.  VOR  RWY  28.  Amdt 

4 
Piqua.  OH— Piqua,  VOR/DME  RNAV 

RWY  26.  Amdt.  5 
Maryville.  MO— Maryville  MEML.  NDB 

RWY  14.  Amdt  3 
Belle  Fourche.  SD— Belle  Fourche  Muni, 

NDB  RWY  32.  Orig. 
Tooele,  UT-^olinder  Field-Tooele 

Valley.  NDB  RWY  6,  Orig..  Cancelled 
Danville,  VA— Danville  Regional  VOR 

RWY  2,  Amdt.  12 
Danville.  VA— Danville  Regional,  VOR 

RWY  24.  Amdt.  9 
Staunton/ Waynesboro/Harrisonburg, 

VA — Shenandoah  Valley  Regional, 

ILS  RWY  5,  Amdt  8 
Huntington,  WV— Tri-State/Milton  ]. 

Ferguson  Field,  NDB  RWY  12.  Amdt. 

16 
Huntington,  WV— Tri-State/Milton  ]. 

Fei^son  Field,  ILS  RWY  12.  Amdt.  9 
Huntington.  WV— Tri-State/Milton  J. 

Ferguson  Field,  ILS  RWY  30,  Amdt.  3 
Rice  Lake,  WI— Rice  Lake  Muni,  VOR 

RWY  18,  Amdt  1 
Rice  Lake.  WI— Rice  Lake  Muni,  VOR 

RWY  36,  Amdt.  1 
Rice  Lake,  Wl^lice  Lake  Muni,  NDB 

RWY  36,  Amdt  7 

Effective  February  8, 1992 

Indianapolis,  IN — Greenwood  Muni, 

VOR-A,  Amdt.  3 
Indianapolis.  IN — Greenwood  Muni. 

NDB  RWY  36.  Amdt.  1 
Eliot.  ME— Littlebrook  Air  Park. 

RADAR-1.  Amdt.  2 
Bedford.  MA— Laurence  G  Hanscom 

Fid..  NDB  RWY  29.  Amdt  5 
Kansas  City,  MO— Richards-Gebaur,  ILS 

1  RWY  36.  Amdt.  3 
Kansas  City,  MO— Richards-Gebaur.  ILS 

,2  RWY  36,  Orig. 
Keene,  NH— Dillant-Hopkins,  VOR 

RWY  2,  Amdt.  10 
Bowman,  ND— Bowman  Muni,  NDB 

RWY  29,  Amdt  2 

Effective  January  9, 1992 

Scottsdale,  AZ— Scottsdale  Muni,  VOR- 

A,  Amdt  5,  Cancelled 
Scottsdale,  AZ— Scottsdale  Muni,  VOR- 

A.Orig. 
Chicago  (West  Chicago),  IL— Du  Page, 

VOR  RWY  m  Orig. 
Chicago  (West  Chicago).  IL-^u  Page, 

ILS  RWY  lU  Orig. 
Abbeville,  LA— Abbeville  Municipal, 

VOR/DME-A  Amdt.  4,  Cancelled 
Abbeville,  LA— Abbeville  Municipal, 

VOR/DME-a  Amdt  1,  Cancelled 
Abbeville,  LA— Abbeville  Municipal, 

VOR/DME-A.  Orig. 
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Abbeville,  lA— Abbeville  Monictpal, 

VOR/DME-B.  Orig. 
Eunice.  LA— Eunice,  VOR/I»ffi-A. 

Aindt.  4,  Cancelled 
Eunice,  LA— Eunice,  VOR/DMB-A, 

Orig. 
Lafayette,  LA— Lafayette  Regional.  VOR 

RWY4R.Orig. 
Lafayette,  LA— Lafayette  Regional 

VOR/DMERWYll.Orig. 
Lafayette,  LA— Lafayette  Regional,  NDB 

RWY 10,  Amdt.  3,  Cancelled 
Lafayette,  LA— Lafayette  Regional,  NDB 

RWY22L.Amdt.4  | 

Lafayette.  LA— Lafayette  Regional,  NDB 

RWY  28,  Amdt.  6,  Cancelled 
Lafayette,  LA-^^fayette  Regional,  ILS 

RWY  22L,  Amdt.  4 
Lafayette,  LA— Lafayette  Regional. 

RADAR-1,  Amdt.  8 
Lafayette,  LA— Lafayette  Regional, 

RNAV  RWY  3R.  Amdt.  3,  Cancelled 
Lafayette,  LA— Lafayette  Regional, 

RNAV  RWY  10.  Amdt.  2,  CanceUed 
New  Iberia,  LA— Acadiana  Regional. 

VOR  RWY  16,  Amdt.  8,  Cancelled 
New  Iberia,  LA — ^Acadiana  Regional, 

VOR/DME  OR  TACAN  RWY  16.  Orig. 
New  Iberia.  LA— Acadiana  Regional, 

VOR/DME  RWY  34.  Amdt  5. 

Cancelled 
New  Iberia,  LA— Acadiana  Regional 

VOR/DME  RWY  34.  Orig. 
New  Iberia,  LA — Acadiana  Regional. 

LOC  RWY  34.  AmdL  7 
New  Iberia.  LA — ^Acadiana  Regional. 

NDB  RWY  16,  Amdt.  1,  Cancelled 
New  Iberia,  LA — Acadiana  Regional 

NDB  RWY  34,  Amdt.  7 
Opelousas,  LA — St  Landry  Parish-Ahart 

Field,  VOR/DME  RWY  35.  Orig., 

Cancelled 
Opelousas.  LA— St  Landry  ParislnAhart 

Field,  VOR/DME  RWY  35.  Orig. 
Opelousas,  LA— St  Landry  Parish-Ahart 

Field.  NDB  RWY  17.  Amdt.  1 
Patterson.  LA— Hairy  P  Williams 

Memorial  VOR/DME-A.  Amdt  8 
Patterson,  LA— Harry  P  Williams 

Memorial  LOC/DME  RWY  23.  Amdt 

2 
Patterson.  LA— Harry  P  Williams 

Memorial  NDB  RWY  5.  Amdt  8 

Effective  December  12, 1991 

Columbia.  SO— Columbia  Metropolitan. 
RADAR-1.  Amdt.  9 

(FR  Doc  82-eoi  Pilmi  l-«-«2;  •:49  anl 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFRPart240 

[Release  Na  34-30148;  FHe  Na  S7-27-91] 

RIN  3235-AE19 

Acceptance  of  Signature  Guarantees 
From  Eligible  Guarantor  Institutions 

agency:  Securities  and  Exchange 

Commission. 

ACnOM:  Final  rulemaking. 

summary:  The  Securities  and  Exchange 
Commission  today  is  adopting  new  Rule 
17Ad-15  (17  CFR  240.17Ad-15)  under  the 
Securities  Exchange  Act  of  1934 
designed  to:  Provide  for  the  protection  of 
investors;  facilitate  the  equitable 
treatment  of  financial  institutions  which 
guarantee  signatures  of  endorsers  of 
securities;  increase  the  efficiency  of  the 
security  transfer  process;  and,  reduce 
the  risk  associated  with  a  signature 
guarantor's  inability  to  meet  its 
obligations.  The  rule  will:  (1)  Prohibit 
inequitable  treatment  of  eligible 
guarantor  institutions.  (2)  require 
transfer  agents  to  establish  written 
standards  for  the  acceptance  of 
signature  guarantees,  and  (3)  enable 
transfer  agents  to  reject  a  request  for 
transfer  because  the  guarantor  is  neither 
a  member  of  nor  a  participant  in  a 
signature  guarantee  program.  The  rule 
implements  section  17A(d)(5)  of  the  Act 
as  amended  by  section  206  of  the 
securities  Enforcement  Remedies  and 
Penny  Stock  Reform  Act  of  1990 
("Enforcement  Act").  Section  206  of  the 
Enforcement  Act  clarifies  the 
Commission's  rulemaking  authority  to 
implement  rules  to  facilitate  the 
equitable  treatment  of  financial 
institutions  which  issue  signature 
guarantees. 

EFFECTIVE  DATE:  February  24, 1992. 
FOR  FURTHER  mPONMATION  CONTACT: 
Anthony  Bosch,  Attorney.  Branch  of 
Transfer  Agent  Regulation,  at  202/272- 
2775,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATNM:  The 

Securities  and  Exchange  Commission 
("Commission")  is  adopting  new  Rule 
17Ad-l5  (17  CFR  24ai7Ad-15)  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  that  amends  title  17  of 
chapter  U.  part  240  of  the  Code  of 
Federal  Regulations.  The  rule  requires, 
among  other  things,  that  registered 
transfer  agents  treat  all  Rnaodal 
institutions  in  the  acceptance  of 
signature  guarantees  on  an  equitable 
basis.  The  rule  implements  section 
17A(d)(5)  of  the  Exchange  Act  as 


amended  by  section  206  of  the  Securities 
Enforcement  Remedies  and  Penny  Stock 
Reform  Act  of  1990  ("Enforcement 
Act').' 

I.  Introduction  and  Sununaiy 

In  Securities  Exchange  Act  Release 
No.  29663  ("Proposing  Release"),'  the 
Commission  published  for  comment 
Rule  17Ad-15  pursuant  to  section 
17A(d)(5)  of  the  Exchange  Act  to 
implement  section  206  of  the 
Enforcement  Act.  The  rule  is  designed  to 
facilitate  the  equitable  treatment  of 
financial  institutions  which  issue 
signature  guarantees  and  other 
guarantees  related  to  the  transfer  of 
securities.  In  general  the  rule  prohibits 
inequitable  treatment  of  eligible 
guarantor  institutions  and  requires 
transfer  agents  to  establish  written 
standards  for  the  acceptance  of 
signature  guarantees. 

A  total  of  eighty  commentators 
provided  comments  relating  to  the 
proposed  rule.'  Forty-three 
commentators  favored  the  proposed  rule 
(twenty-three  of  whom  provided 
additional  comments  on  specinc 
sections  of  the  proposed  rule). 
Additionally,  twenty-five  commentators 
offered  observations  or  suggestions 
without  explicitly  supporting  the 
proposed  rule.  Twelve  commentators 
objected  to  the  proposed  rule.  The  views 
of  the  commentators  are  discussed  in 
detail  below. 

The  Commission  has  modified  Rule 
17Ad-15  to  account  for  many 
commentator  suggestions  and  concerns. 
The  Commission  has  rejected  some 
suggestions  offered  by  commentators 
and  these  are  also  discussed  below. 
Finally,  for  the  reasons  discussed  in  the 
Proposing  Release  and  below  the 
Commission  is  adopting  Rule  17Ad-15 
as  revised. 

n.  Ust  of  Commentators 

The  following  commentators 
submitted  comments  relating  to  Rule    / 
17Ad-15. 

Federal  Regulatory  AuUion'Ues 

Naticmal  Credit  Union  Administration 

("NCUAT 
Office  of  Thrift  Supervision  ("OTST 

Self-Regulatory  Organizations 

The  Depository  Trust  Company  ("DTC') 


>  15  U3£.  7aq-«(dNS)  M  aneiidwi  by  Pub.  L  No. 
1(n-42a  SmOtkm  2eai  10«  Slat  Ml  (1980). 

'  SecuritiM  BxdMiige  Act  Releaac  Na  28603 
(SeptembOT  9, 1901).  66  FR  48748. 

*  A  nanmanr  of  theM  cominent*  hM  Ixcn 
prepared  and  a  copy  of  Ibe  Muninary  ha«  baen  ~ 
placed  In  dM  public  fila. 


y 
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Industry  Organizations 

Alaska  Credit  Union  League  ("Alaskr 

League") 
American  Bankers  Association,  Trust 

and  Securities  ("ABA") 
Corporate  Transfer  Agents  Association 

C'CTAA") 
Credit  Union  National  Association,  Inc. 

("CUNA") 
Hawaii  Credit  Union  League  ("Hawaii 

League") 
Indiana  Credit  Union  League  ("Indiana 

League") 
Investment  Company  Institute  ("ICI") 
National  Association  of  Federal  Credit 

Unions  ("NAFCU") 
New  Jersey  Savings  League  ("New 

Jersey  League") 
New  York  League  of  Savings  Institutions 

("New  York  League") 
North  Carolina  Alliance  Community 

Financial  Institutions  ("Alliance") 
Securities  Industry  Association  ("SIA") 
Texas  Credit  Union  League  and 

Affiliates  ('TCUL") 
The  Cashiers  Association  of  Wall  Street, 

Inc.  ("Cashiers") 
The  Midwest  Securities  Transfer 

AssociaUon,  Inc.  ("MWSTA") 
The  Securities  Transfer  Association.  Inc. 

("STA") 
The  Southwest  Securities  Transfer 

Association,  Inc.  ("SWSTA") 
United  States  League  of  Savings 

Institutions  ("U.S.  League") 
Western  Securities  Transfer 

Association.  Inc.  ("WSTA") 

Credits  Unions 

AEDC  Federal  Credit  Union 
Educational  Employees  Credit  Union 
First  Educators  Credit  Union 
Homestead  Air  Force  Base  Federal 

Credit  Union 
Honolulu  City  &  County  Employees 

Federal  Credit  Union 
IBM  Endicott/Owego  Employees 

Federal  Credit  Union 
Langley  Federal  Credit  Union 

("Ungley") 
Long  Beach  School  Employees  Federal 

Credit  Union 
Melrose  Credit  Union 
Navy  Federal  Credit  Union 
NBC  Employees  Federal  Credit  Union 
Orange  Coimty  Federal  Credit  Union 
Pacific  IBM  Federal  Credit  Union 

(submitted  two  comment  letters) 
Pentagon  Federal  Credit  Union 
Professional  Federal  Credit  Union 
San  Antonio  Teachers  Credit  Union 
TRW  Systems  Federal  Credit  Union 

CTRW") 
United  BN  Credit  Union 
Wisconsin  Corporate  Central  Credit 

Union 

Banks,  Savings  Banks,  and  Savings  and 
Loan  Associations 

Badger  Bank  S.S.B. 


Family  Bank  of  Hallandale 

Fiduciary  Trust  Company  International 

("FTC") 
Harbor  Federal 
Household  Bank 
First  Northern  Savings  Bank  (submitted 

two  comment  letters) 
Loyola  Federal  Savings  and  Loan 

Association 
Marshfield  Savings  Bank.  S.A. 
Roma  Federal  Savings  Bank 
Sharon  Savings  Bank 
The  First.  F.A. 
Virginia  First  Savings  Bank 

Transfer  Agents  and  Corporations 

AmeriCorp  Securities  Services,  Inc. 

("Ameritnist") 
CILCORP 
DQE 
First  Chicago  Trust  Company  of  New 

York  ("First  Chicago") 
Gulf  States  Utilities  Company  ("Gulf 

States") 
Harris  Trust  and  Savings  Bank  ("Harris 

Bank") 
Manufacturers  Hanover 
Mellon  Financial  Services  ("Mellon") 
Meridian  Point 
Otter  Tail  Power  Company  ("Otter 

Tail") 
Registrar  and  Transfer  Company 

("Registrar  and  Transfer") 
The  Procter  ft  Gamble  Company 

("Procter  ft  Gamble") 
T.  Rowe  Price  Associates,  Inc.  ('T. 

Rowe  Price") 
Union  Electric 
United  States  Trust  Company  of  New 

York  ("U.S.  Trust") 
USX  Corporation  ("USX") 
Washington  Water  Power 
Wisconsin  Energy  Corporation 

("Wisconsin  Energy") 
WPL  Holdings,  Inc.  ("WPL  Holdings") 

Brokers  and  Dealers 

Bear,  Steams  ft  Co.,  Inc.  ("Bear 
Steams")  , 

MerriU  Lynch  ("MerriU") 

Shearson  Lehman  Brothers  ("Shearson") 

Smith  Barney  Harris  Upham  ft  Co..  Inc. 
("Smith  Barney") 

Lawyers,  Law  Firms,  and  Professors 

Professors  Egon  Guttman,  Washington 
College  of  Law,  The  American 
University  ("Professor  Guttman") 

Insurance  Companies 

CUNA  Mutual  Insurance  Group.  CUMIS 
Insurance  Society.  Inc.  ("CUNA 
Mutual") 

Other 

Financial  Data  Resources,  Inc.  ("FDR") 
Kemark  Financial  Services.  Inc. 
("Remark") 


m.  Basis  and  Purpoie 

The  Proposing  Release  set  forth  three 
reasons  why  adoption  of  Rule  17Ad-lS 
might  be  viewed  as  necessary  or 
appropriate.  First  Rule  17Ad-15  would 
facilitate  the  equitable  treatment  of 
signature  guarantors.  Second,  it  would 
improve  the  signature  guarantee 
process.  Third,  it  would  carry  out  the 
Congressional  expectation,  implicit  in 
the  grant  of  rulemaking  authority,  that 
the  Commission  adopt  mles  prohibiting, 
among  other  things,  disparate  treatment 
of  various  financial  institutions  in  the 
acceptance  of  signature  guarantees.* 

A  substantial  majority  of  the 
commentators  expressed  support  for  the 
proposed  rule.  The  supporting 
commentator  noted  their  approval  of  the 
proposed  mle's  requirement  that 
registered  securities  transfer  agents 
treat  all  financial  institutions  that 
guarantee  signatures  on  an  equitable 
basis.  For  example.  OTS  stated  that 
transfer  agents  have  not  treated  thrifts 
on  an  equitable  basis  with  oonunerdal 
banks  and  other  financial  institutions  as 
signature  guarantors  and  the  proposed 
1  ule  should  "level  the  playing  field"  for 
various  financial  institutions.  CUNA 
stated  its  support  for  the  proposed  rule 
and  noted  that  "many  years  of  effort  of 
trying  to  achieve  a  self-regulatory 
solution  proved  fruitless."  CUNA 
commented  that  many  credit  unions 
must  still  send  their  members  "down  the 
street"  to  a  commercial  bank  or  broker 
to  guarantee  the  signature  on  securities, 
a  service  credit  unions  want  to  provide 
in  order  to  "serve  as  a  full  service 
financial  institution." 

Many  commentators  expressed 
concern  about  the  costs  they  will  incur 
as  a  result  of  adoption  of  the  proposed 
rule  either  in  their  capacity  as  transfer 
agents  or  signature  guarantors. 
Commentators  representing 
organizations  whose  signature 
guarantees  generally  are  now  accepted 
urged  that  the  way  they  currently 
guarantee  signatures  and  related 
expenses  should  remain  the  same.  These 
commentators  also  opposed  any  action 
that  woidd  result  in  such  change.*  and 


*  See  Propoeing  Relemtc.  *upn  note  Z  56  FR  at 
46748. 

*  But  we  letter  from  ABA.  The  ABA  commented 
that  it  hat  no  objection  to  the  Intent  of  the  propoeed 
rule  to  enture  the  equitable  treatment  of  guarantor 
Inatituliona. 
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even  suggested  that  the  matter  required 
further  study.*  Commentatort 
representing  organizations  whose 
signature  guarantees  are  not  generally 
accepted  by  transfer  agents 
overwhelmingly  supported  the  proposed 
rule.  These  conunentators  expressed 
concerns,  however,  that  the  cost  of 
getting  authorization  cards  to  transfer 
agents  and  of  implementing  system 
changes  necessary  to  accommodate  a 
larger  universe  of  guarantors  not  fall 
exclusively  on  them. 

Thmsfer  agents  commented  ttiat  the 
cost  of  the  proposed  rule,  including  the 
cost  to  assess  the  creditworthiness  of  an 
expanded  universe  of  guarantor 
institutions,  would  outweigh  the 
beneHts.''  Commentators  representing 
transfer  agents  also  ob)ected  to  the 
proposed  rule  because  it  would  force 
them  to  accept  guarantees  from  a  larger 
universe  of  guarantors  without  at  the 
same  time,  clearly  allowing  them  to 
establish  efficient  authorization  card 
systems  for  all  guarantors.  These 
commentators  objected  to  the  proposed 
rule  but  stated  their  support  for  either  a 
transfer  agent  or  Commission  mandated 
signature  guarantee  program.* 

As  explained  in  the  Proposing  Release 
and  below,  accepting  signature 
guarantees  requires  transfer  agents  to 
make  credit  decisions  on  the 
responsil^ty  of  the  guarantor 
institution.  Thus,  transfer  agents  must 
be  given  flexibility  in  exercising  credit 
judgments  as  to  whether  guarantors  are 
responsible,  provided  those  credit 
)u(i^nients  are  reasonable.  In  addition, 
transfer  agents'  written  standards,  with 


•  Sm  letter  froa  SIA.  Tht  SIA  ooHaMDled  that 
liw  propoMd  rak  be  ttadM  by  tfat  SmwWm  and 
BxchaqtB  ConuniMion'*  Market  Traaaactioaa 
Adviaoiy  CaDmittee. 

'  Par  esampie,  USX  itatad  that  the  CoBiBiMion 
"Mriooaly  andentalet  the  coat  to  tramhr  atnta  of 
compliance  with  the  piepeeid  nile''  and  leape  to 
Ae  condiMioa  tbet  the  benefits  of  propoeed  pijiile 
17Ad-lS  wonld  oatweigh  the  eoete  incanad  t^ 
traiufer  agenti  in  eeaiplyias  with  the  pw<|>ueed 
rule.'" 

Proctor  A  Gamble  itatcd  that  the  propoaed  rule 
woeld  increase  ooeta  withoot  meeniiigrBlly 
improving  the  signatare  gaarantae  proeeaa  and  thet 
tranafer  agents  woald  be  unable  to  ctoeeiy  monilor 
the  expanded  universe  of  gaaranlor  inslilatioas. 

■  Par  exampte.  STA  staled  UMt  it  "stnmgiy 
believes  that  (he  Commiaaion's  goals  of  ensuring  the 
equitable  treataont  al  eiigtbie  gaarantor  institutiaas 
and  providing  a  more  efficient  security  transfer 
process  cannot  be  met  unless  the  Comoussion 
reqnirss  guarantor  participation  in  a  particular 
si^iature  guarantee  program  or  permits  tranafer 
egents  to  accept  guarantees  only  from  guarantors 
participating  in  an  acceptable  program."  The  STA 
indicated  that  it  stands  ready  to  coopeialc  with  the 
Conunission  in  connection  vrilh  the  farther 
devetopoMat  of  propossd  Rale  17Ad-l&. 
Nevertheless,  the  STA  slated  that  except  for  the 
attanliaa  which  the  Rule  pays  to  signataic 
gaaianlae  prograaia.  the  STA  rsssids  Ike  propoaed 
rule  as  ssaenlially  i 


respect  to  responsibility,  cannot  be 
manifestly  unreasonable.  This  is  the 
standard  set  forth  in  state  commercial 
laws  and  this  is  the  standard  the 
Commission  is  seeking  to  adopt  and 
enforce. 

The  Commission  is  rejecting 
commentator  suggestions  that  the 
Commission  defer  adoption  of  the 
proposed  rule  pending  further  study. 
More  than  seven  years  ago  the 
Commission  advised  transfer  agents 
that  relying  solely  on  the  type  of 
institution  in  determining  whether  or  not 
to  accept  that  institution's  signature 
guarantee  is  inconsistent  with 
appropriate  state  commercial  law.  For 
the  past  seven  years,  the  Commission 
sought  to  no  avail,  to  resolve  this  matter 
through  study  and  discussion  with 
banking,  brokerage  and  other  interested 
industry  representatives.* 

The  Conunission  believes  that  the  rule 
achieves  the  appropriate  balance 
between  facilitating  the  equitable 
treatment  of  guarantor  institutions  and 
the  need  for  a  transfer  agent  to  protect 
itself  from  risks  associated  with  the 
acceptance  of  signatiue  gtiarantees. 
Rule  17Ad-15  requires  reasonable  credit 
decisions,  prohibits  inequitable 
treatment  of  guarantor  institutions,  and 
provides  a  frameworit  for  the  timely 
flow  of  necessary  information  between 
guarantors,  transfer  agents  and 
presentors  about  transfer  agent 
acceptance  standards  and  rejections. 
Additionally,  Rule  17Ad-15  provides  a 
basis  for  more  effective  control  by  each 
transfer  agent  of  its  credit  decisions  and 
its  signature  guarantee  procedures.  The 
Commission  will  continue  to  take  an 
active  role  in  monitoring  the  signatiue 
guarantee  process,  enforcing  Rule  17Ad- 
15,  and  will  take  further  action,  if 
necessary,  to  address  inequities  or  other 
problems  that  may  arise. 

IV.  Rule  17Ad-15(a):  Oefinitioiis 

Rule  17Ad-l5(a)  deflnes  certain  terms 
used  in  the  rule,  such  as  "eligible 
guarantor  institutions"  and  "signature 
guarantee."  Commentators  addressed 
only  a  few  of  the  proposed  defined 
terms  in  the  rule,  including  "eligible 
guarantor  institution"  and  "guarantee." 
Accordingly,  these  terms  are  discussed 
below.  Other  defined  tenns  that  were 
not  addressed  by  the  commentators 
have  not  been  revised  and  are  being 
adopted  as  proposed. 


UMI 


V 


*  Sec  Proposing  Release,  Securities  Exchenge  Act 
Release  No.  28Se3,  sivwo  DOU  2.  Se  PR  at  4e7«-5a 


A.  Definition  of  Eligible  Guarantor 
Institution 

Rule  17Ad-15(e)(2)  as  adopted  defines 
"eligible  guarantor  institutions"  to 
include  banks,  brokers,  dealers, 
mtuiidpal  securities  dealers,  mimicipal 
securities  brokers,  government 
securities  dealers,  government  securities 
brokers,  credit  unions,  national 
securities  exchanges,  registered 
securities  associations,  clearing 
agencies  and  savings  associations.  The 
rule  defines  the  eligible  guarantor 
institutions  that  would  be  protected  by 
the  rule.  The  rule  has  been  adopted 
substantively  as  proposed,  except  with  a 
modification  to  the  term  "credit  union" 
as  tiiat  term  relates  to  the  definition  of 
"eligible  guarantor  institution." 

As  proposed,  rule  17Ad-15(a)(2)(iii) 
would  have  defined  as  eligible  guarantor 
institutions  credit  unions  that  are 
"insured  credit  tmions"  as  that  term  is 
defined  in  section  101(7)  of  the  Federal 
Credit  Union  Act  [12  U.S.C.  1752(7)]. 
This  would  include  all  federally  insured 
credit  unions— in  essence,  all  federally 
chartered  credit  unions  as  well  as  most 
state  chartered  credit  unions.  The 
Commission's  intent  in  using  this 
definition  was  to  include  all  giiarantor 
institutions  authorized  to  provide 
signature  guarantee  services. 

Qeven  commentators  addressed  the 
proposed  definition  of  eligible  guarantor 
institution.**  Five  commentators 
requested  that  the  definition  of  "eligible 
guarantor  institution"  be  amended  to 
include  privately  insured  credit  unions 
as  well  as  federally  insured  credit 
tmions.**  for  example.  CUNA  urged  the 
Commission  to  expand  the  definition  of 
"eligible  guarantor  institution"  to 
include  oiedit  unions  that  are  not 
federally  insured.  CUNA  noted  that 
approximately  800  credit  imions  in  the 
United  States  today  are  not  federally 
insured,  but  rather  are  privately  insiued 
by  companies  chartered  tmder  state  law. 
CUNA  requests  a  broader  definition  of 
eligible  guarantor  institution  to  include 
crmlit  unions  as  defined  in  section 
19(b)(l)(A)(iv)  of  the  Federal  Reserve 
Act  (12  U.S.C.  461(b)].  CUNA  also  noted 
that  the  authority  of  state  chartered 
credit  unions  to  provide  guarantees  will 
be  a  question  of  state  law  and 
regulatory  interpretation.  Although  there 
exists  no  across-the-board  ruling  that 
can  be  dted  for  state  chartered  credit 


■0  FDR.  CTAA.  CUNA.  Educational  Employees 
Credit  Uaia&  Indiana  League,  NAFCU.  NCUA. 
Navy  Pederal  Credit  Union.  Pacific  IBM  Pederal 
Credit  Union.  STA.  and  TCUL 

>■  CUNA.  Bducalianal  ^iployees  Credit  Union. 
Indiana  League.  Paeiiic  IBM  Federal  Credit,  and 
TCUU 


■'Similarly 
number  of  sta 
federally  insu 
specific  aatlto 
in  Texas,  undi 
V.A.T.S.l.Ta 
state  credit  ui 
provisions  the 
authority  topi 
incidental  pro 
exercise  such 
accomplish  th 
authorised.  Tt 
statutes,  as  th 
be  applied  to 
applicable  noi 
federally  insu 
apply  for  suet 

"  NCUA  ol 
the  Proposing 
authority  to  ii 
noted  that  the 
Letter  died  in 
the  authority  i 
NCUAMdyhi 
federal  ctwlit 
authority  fori 
signature  guai 
from  the  appr 
regulatioM  « 

■*PBraMa 
auihorilyara 
state  regulato 
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unions,  CUNA  believes  that  state  credit 
union  authorities,  if  they  have  not 
already  done  so,  will  interpret  their 
state  laws  to  allow  such  guarantees  as 
an  "incidental  power"  or  "goodwill 
service."  CUNA  thus  believes  that  all 
credit  unions  should  be  eligible 
guarantor  institutions,  unless  a  specific 
state  interpretation  to  the  contrary 
governs.'* 

In  response  to  these  commentators, 
the  Conunission  has  revised  the 
definition  of  "eligible  guarantor 
institution"  to  include  credit  unions  as 
that  term  is  defined  in  section 
19(b)(1)(A)  of  the  Federal  Reserve  Act 
[12  U.S.C.  461(b)l.  The  Commission 
revised  the  definition  so  that  all 
guarantor  institutions,  including  non- 
federally  insured  credit  unions,  that  are 
authorized  to  provide  signature 
guarantees  are  included  in  the  definition 
of  eligible  guarantor  institution. 

In  revising  and  adopting  this 
defmition,  however,  the  Commission  is 
not  authorizing  eligible  guarantor 
institutions  to  issue  signature 
guarantees  because  it  is  not  within  the 
Conunission's  authority  to  do  so.  The 
authority  to  issue  signature  guarantees 
for  state  chartered  credit  unions  may  be 
found  in  state  law  and  state  commercial 
codes,  and  state  regulatory 
authorities."  Accordingly,  transfer 
agents  may  require  assurance  that  the 
guarantor  institution  is  authorized  to 
issue  signature  guarantees,  to  the  extent 
it  is  not  a  matter  of  generalknowledge 
that  such  institutions  have  signature 
guarantee  authority.'*  Nevertheless. 


"  Similarly,  TCUL  noted  that  a  Bigniricant 
number  of  state  chartered  credit  unions  are  not 
federally  nnured.  TCUL  provided  an  example  of 
■pectfic  aathohty  granted  to  credit  union*  chartered 
in  Texas,  under  Texas  law.  [article  24«l-4.in(a)2S 
V.A.T.S.|.  TCUL  also  commented  that  virtually  ail 
state  credit  union  acts  have  incidental  power 
provisions  that  would  provide  state  credit  uniotw 
authority  to  provide  signatufc  guarantee*  since 
incidental  provisions  give  credit  unions  the  right  to 
exercise  such  powers  as  may  be  necessary  to 
accomplish  the  pntposM  for  which  credit  unions  ara 
authortnd  TCUL  abo  suggested  that  federal 
statutes,  as  they  have  been  applied  in  the  past,  may 
be  applied  to  state  credit  unions  by  making  them 
applicable  not  only  to  those  which  are  actually 
federally  insured  but  to  those  which  are  eiigiiiile  to 
apply  for  such  insurance. 

*'  NCUA  offered  clarification  of  a  reference  in 
the  Proposing  Release  concerning  credit  nnioa 
authority  to  issue  signstnre  gaarantecs.  NCUA 
noted  that  the  1908  NCUA  Censral  Coaosel  Opinioa 
Letter  died  in  the  Proposing  Rctsase  only  add^Msed 
the  aulhotity  of  fedenl  credit  ooioa*  beoaoso  iIm 
NCUA  only  has  awthority  to  interpcel  tht  powoi*  of 
federal  CNdH  umoM.  NCUA  also  noted  that  ih* 
avllwnly  for  state  chaitsrsd  crtdit  iininw  to  olfar 
signature  guarantee  astvicas  would  hav*  to  com* 
from  the  appropriate  state  snaMinf  act  state 
regulatioM  or  tho  slate  luparvisaty  anlhorily . 

•  •  Par  aKaaipia.  a  dtetian  to  spMific  stotntacy 
sttihority  or  an  opiata*  of  9M«al  coHMoi  of  lite 
state  regulatory  authority  should  bo  i 


transfer  agents  making  such  a  request 
should  remember  that  an  issuer  or  its 
transfer  agent  is  liable  to  the  person 
presenting  a  certificated  security  or  an 
instruction  for  registration  or  his 
principal  for  loss  resulting  from  any 
uiuvasonable  delay  in  registration  or 
ht)m  failure  or  refusal  to  register  the 
transfer,  pledge,  or  release.'* 

Two  commentators,  FDR  and  CTAA 
urged  further  clarification  of  the  types  of 
fmancial  institutions  that  are  included 
within  "eligible  guarantor  institutions." 
For  example.  FDR  commented  that  the 
reference  in  the  rule  to  "clearing 
agency"  should  explicitly  note  that 
clearing  agencies  include  securities 
depositories,  and  that  the  reference  to 
"savings  association"  includes  "savings 
and  loan  associations."  CTAA  also 
requested  that  the  definition  of  savmgs 
association  specify  "savings  and  loan 
association." 

The  Commission  is  not  making  these 
changes  because  it  believes  the  changes 
are  unnecessary.  The  definition  of 
"clearing  agency"  under  section  3(a)(23) 
of  the  Exchange  Act  [15  U.S.C. 
78c(a)(Z3]]  includes,  among  other  things, 
securities  depositories.  In  addition,  the 
definition  of  "savings  association,"  as 
that  term  is  defmed  in  section  3(b)  of  the 
Federal  Deposit  Insurance  Act  [12  U.S.C. 
1813(b)]  includes,  among  other  things, 
any  savings  and  loan  association  which 
is  organized  and  operating  according  to 
the  laws  of  the  state  in  which  it  is 
chartered  or  organized. 

B.  Definition  of  Guarantee 

In  response  to  commentators,  as 
discussed  below,  the  Conunission  has 
revised  the  defmition  of  "guarantee"  by 
deleting  references  made  to  "'guarantees 
of  erasures,  alterations,  or  similar 
changes  material  to  the  certificate."  and 
guarantees  of  "endorsements  on  the 
certificate."  As  revised,  the  term 
"guarantee"  means  a  guarantee  of  the 
signature  of  the  person  endorsing  a 
certificated  seciuity,  or  originating  an 
instruction  to  transfer  ownership  of  a 
security,  or  instructions  concerning 
transfer  of  sectuities. 

Three  commentators  '"  stated  that  the 
proposed  definition  of  "guarantee"  is  too 
broad  because  it  includes  endorsement 
guarantees.  One  of  these  conunentators 
noted  that  reference  in  the  rule  to 
include  "guarantee  of  endorsers"  would 
require  signature  guarantors  to  become 
a  guarantor  of  endorsement  which 
would  change  state  law.  This 
commentator  e]q>lained  that  the 
accepted  doctrine,  as  embodied  in  the 


U.C.C.,  does  not  allow  the  issuer  to 
demand  a  guarantee  other  than  the 
signattve  guarantee  and  stiggested  that 
"guarantee"  only  include  the  traditional 
"signature  guarantee"  without  reference 
to  "guarantee  of  endorsers."  '^ 

Bear  Steams  objected  to  the  broad 
definition  of  guarantees  and  the 
inclusion  of  erasure  guarantees.  Bear 
Steams  believes  that  the  act  of 
guaranteeing  the  authenticity  of  an 
endorser's  si^ature  should  not  include 
an  erasure  guarantee  which  could 
extend  a  broker-dealer's  liability  to 
alterations  that  are  not  within  the 
broker-dealer's  control.  Bear  Steams 
further  explained  that  liability  currently 
attaches  to  the  firm  that  erases  or 
otherwise  alters  a  certificate  by 
requiring  that  firm  to  affix  its  oiwn 
specific  erasure  guarantee. 

In  proposing  the  definition  of 
"guarantee,"  the  Commission  intended 
to  define  "guarantee"  broadly  to  protect 
the  various  types  of  guarantees  used  by 
the  financial  community  from 
inequitable  treatment  of  transfer  agents. 
The  Commission  did  not  and  does  not 
intend  to  extend  what  an  issuer  or  its 
transfer  agent  may  require  from 
presentors  of  certificates  or  instructions 
or  to  change  existing  guarantee  or 
warranty  liabilities." 


>*UACS-imi3V 

>*  ftofessor  Guttmaa  FDR.  and  STA> 


■'  The  STA  and  FDR  expressed  similar  view*. 
See  letters  from  the  STA  and  FDR.  FDR  also 
requested  that  the  proposed  definition  of  guarantee 
be  expanded  to  include  "one-and-the-same" 
guarantees,  which  ar*  different  in  nature  frtMU 
"guarantees  of  erssures.  alterations,  or  similar 
chang**." 

■•  Under  section  S-402(l)  of  the  U.CC.  an  issuer 
or  its  transfer  agent  may  require  assurance  that 
each  necessary  endorsement  of  a  cenificated 
•ecwily  or  eoch  instruction  is  genuine  and  effective. 
Thia  aaauiann  Bay  include,  in  all  caaaa.  a 
guarantee  of  the  lignalure  (section  S-n2(l)  or  S- 
312(2|j  of  the  person  endorsing  a  certificated 
security  or  originating  an  instructiorL  Section  S- 
31241)  states  that  any  person  guaranteeing  a 
signature  of  an  endorser  of  a  certificated  security 
warrante  that  at  Hm  time  of  aignnf:  (a)  The 
siputim  wn*  gemlaK  (b)  The  signsr  w«s  a* 
appropriate  person  to  endotse  (Ssdion  S-aoS):  and 
(c)  The  signer  had  legal  capacity  to  sign.  SccUon  a- 
312(2)  states  that  any  person  guaranteeing  a 
signature  of  the  originator  of  an  instruction 
warrants  that  at  the  lime  of  signinf:  (a)  The 
signatoM  waa  fenuine:  (b)  The  si^Mr  was  an 
appropriate  parson  to  originate  tfce  instniction 
(section  S-MS)  if  th*  parson  specifiad  in  dw 
instruction  a*  the  registered  owner  or  registered 
pledgee  of  the  uncertificated  security  was.  in  fact 
the  rsgislersd  owner  or  registered  pisdgss  of  tha 
security,  as  to  which  fsct  the  i 
mataa  no  wariMHy;  (c)  The  i 
capacMy  to  siiK  Md  M  tha  I 
nuntet.lfai 
of  the  I 
tht  toiqwyr  idaiilHlcaWon  nanibai  of  *^**V'  * 

of  ths  dVIHf  or  pWQ^fM  for  WIIOHI  DM  npWf  WM 

•Clint. 
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Accordingly,  in  response  to  these 
comments  and  to  avoid  any  confusion, 
the  Commission  revised  the  deHnition  of 
guarantee  to  delete  references  to 
"guarantees  of  erasures,  alterations,  or 
similar  changes  material  to  the 
certificate,"  and  guarantees  of 
"endorsements  on  the  certiflcate." 

Four  commentators  requested 
clarification  of  the  proposed  defmition 
of  guarantee  to  the  extent  the  deflnition 
relates  to  investment  companies."  U.S. 
League  commented  that  the  proposal 
does  not  make  reference  to  tfie  abuses 
of  investment  companies  in  their 
requirements  for  signature  guarantees 
for  various  aspects  of  their  operations, 
[i.e.,  for  check-writing  privileges,  many 
investment  companies  require  a 
customer  to  have  his  or  her  signature 
guaranteed  by  a  bank).  U.S.  League 
recommends  that  the  defmition  of 
guarantee  be  expanded  to  include 
guarantees  required  by  investment 
companies.  Professional  Federal  Credit 
Union  also  urged  that  the  deHnition  of 
guarantees  include  modification  of 
ownership  or  liquidation  of  shares  in  a 
mutual  fund. 

ICI  and  T.  Rowe  Price  commented  that 
the  definition  of  guarantee  does  not 
contemplate  that  the  vast  majority  of 
mutual  fund  shares  outstanding  that  are 
not  in  certificated  form  and  the  vast 
majority  of  transactions  in  mutual  fund 
shares  do  not  involve  transfers  of 
ownership.  These  commentators  noted 
that  mutual  fund  transfer  agents  accept 
signature  guarantees  on  several 
instructions  that  do  not  have  immediate 
financial  consequences  (such  as  changes 
in  the  bank  or  bank  account  to  which 
proceeds  are  to  be  sent  in  the  event  a 
future  redemption  instruction  is  sent  by 
the  registered  ov/ner)  and  those 
"transactions"  should  not  be  lumped  in 
automatically  with  certificate  transfers 
in  determining  signature  guarantee 
requirements.'" 

The  ICI  and  T.  Rowe  Price  also 
commented  that,  to  the  extent  the 
proposed  rule  applies  to  mutual  fund 
transfer  agents,  the  proposed  rule  would 
be  extremely  burdensome,  add 
'  significantly  to  processing  time,  and 
create  significant  delays  in  the 
completion  of  transactions.  These 
commentators  explained  that  mutual 
funds  continuously  sell  and  redeem  their 
shares  directly  to  investors  and  are 


'•  la.  Professional  Federal  Credit  Union.  T.  Rowe 
Price,  and  U.S.  League. 

"■  The  ICl  ar^es  that  mutual  funds  often  require 
signature  guarantees  when  a  shareholder  changes 
information  on  file,  such  as  where  the  proceeds  of  a 
redemption  should  be  sent.  The  ICI  argues  that 
these  "instructions"  do  not  involve  Immediately 
identifying  values  and  do  not  involve  transfer  of 
ownership. 


UMI 


required  by  the  Investment  Company 
Act  of  1940  to  honor  purchase  and 
redemption  orders  on  the  day  of  receipt 
at  the  next  computed  price  per  share." 
Thus,  mutual  fund  transfer  agents  must 
pay  out  large  amounts  of  cash  directly 
from  the  mutual  fund  on  a  daily  basis  to 
satisfy  the  redemption  orders  of  fund 
shareholders.  These  commentators 
believe  that  mutual  funds  would  be 
unable  to  obtain  sufficient  and  reliable 
current  information  about  potential 
guarantors  and  thus,  the  proposed  rule 
would  expose  funds  and  their  transfer 
agents  to  significant  potential  liability  to 
shareholders  whose  redemption 
requests  are  delayed.  Further,  they 
believe  that  the  proposed  rule  would 
add  significantly  to  the  cost  for  transfer 
agent  services,  which  is  a  typical  mutual 
fund's  single  largest  expense  item  after 
portfolio  management. 

The  Commission  agrees  with  the  U.S. 
League  that  transfer  agent  guarantee 
acceptance  practices  in  connection  with 
mutual  fund  transactions  should  be 
subject  to  Rule  17Ad-15.  The  definition 
in  Rule  17Ad-15  of  "guarantee"  includes 
guarantees  required  by  "closed  end" 
investment  companies  and  "open  end" 
mutual  funds  to  transfer  or  "redeem" 
these  securities.*' 

To  clarify  that  all  mutual  fund 
transactions  are  covered  by  the  rule, 
including  instructions  that  do  not  have 
immediate  financial  consequences  [i.e.. 
instructions  to  change  standing 
instructions  about  wiring  mutual  fund 
proceeds  to  a  designated  bank  account), 
the  definition  of  "guarantee"  includes 
"instructions  concerning  the  transfer  of 
securities."  The  Commission  believes 
that  if  a  mutual  fund  or  its  transfer  agent 
chooses  to  rely  on  signature  guarantees 
as  its  safeguard  against  forged  or 
unauthorized  signatures,  the  mutual 
fund  or  its  transfer  agent  must  accept 
signature  guarantees  on  an  equitable 
basis." 


* '  The  Commission  is  not  aware  of  any 
circumstances  under  which  mutual  funds  or  their 
transfer  agents  request  signature  guarantees  as  a 
condition  to  processing  a  purchase  order  from 
customers.  That  may  not  be  the  case,  however, 
where  a  sale  order  precedes  or  accompanies  a 
purchase  order.  Nevertheless,  this  should  be 
considered  a  sale  followed  by  a  purchase. 

**  The  Commission's  rules  concerning  transfer 
agents  treat  redemptions  of  mutual  funds  as 
transfers  of  securities.  See  Securities  Exchange  Act 
Rule  l7Ad-4  which  exempts  redeemable  securities 
from  rules  concerning  the  turnaround  of  items 
presented  for  transfer  (e.g..  Rule  17Ad-2)  and 
Securities  Exchange  Act  Rule  17Ad-9(a)(7)  which 
defines  "certi^cate  detail"  with  respect  to 
redeemable  securities. 

"  For  example,  if  a  mutual  fund  transfer  agent 
requires  a  signature  guarantee  to  authorize  the 
mutual  fund  to  deposit  proceeds  from  the  sale  of 
securities,  then  it  must  accept  such  guarantees  from 
all  qualified  guarantor  instructions  on  an  equitable 
basis. 


The  Commission  cannot  accept  the 
ICI's  views  and  suggestions.  The  ICI 
raises  many  of  the  same  objections  to 
the  proposed  rule  that  transfer  agents 
handling  other  types  of  securities  have 
raised,  which  are  the  subject  of 
discussion  elsewhere  in  this  release.  The 
ICI  correctly  notes  that  mutual  funds  are 
required  to  act  on  shareholder 
instructions,  including  redemption 
instructions,  within  specific  timeframes. 
Those  obligations  do  not  require  action, 
however,  tinless  the  mutual  fund  is 
satisfied  that  the  shareholder  authorized 
to  redeem  shares  has  in  fact  issued  that 
instruction.  Indeed,  mutual  funds  often 
require  redemption  instructions  to 
include  a  signature  guarantee  from  an 
acceptable  guarantor  institution  to 
protect  themselves  against  potential 
financial  risk.'*  Moreover,  because 
mutual  funds  often  limit  acceptable 
guarantors  to  commercial  banks  or 
broker-dealers  who  are  members  of  a 
national  securities  exchange  or 
association,"'  it  cannot  be  said  that 
these  transfer  agents  do  not  already 
have  standards  for  acceptance  of 
guarantors  and  internal  procedures  to 
carry  out  those  standards.  Accordingly, 
the  Conunission  is  not  aware  of  any 
reason  why  transfer  agents  that  process 
mutual  fund  transactions  should  not  be 
included  within  the  scope  of  Rule  17Ad- 
15. 

V.  Rule  17Ad-15(b):  Acceptance  of 
Signature  Guarantees 

Rule  17Ad-15(b)  is  adopted  with  one 
clarifying  change.'"  As  clarified.  Rule 
17Ad-15(b)  prohibits  a  registered 
transfer  agent  from  engaging  in  any 
activity  in  connection  with  a  guarantee, 
including  the  acceptance  or  rejection  of 
such  guarantee,  that  results  in  the 
inequitable  treatment  of  any  eligible 
guarantor  institution,  or  a  class  of 
institutions.  Rule  17Ad-15(b) 
implements  section  17A(d)(5)  of  the 
Exchange  Act  as  amended  by  section 
206  of  the  Enforcement  Act.  No 
commentators  directly  addressed  Rule 
17Ad-15(b). 


'*  These  signature  guarantees  are  the  same 
signature  guarantees  that  any  issuer  or  transfer 
agent  may  require  under  state  law 

**  These  limitations  are  usually  included  in  the 
mutual  fund's  prospectus.  Accordingly  it  seems 
difficult  to  argue  that  mutual  fund  transfer  agents 
currently  do  not  have  signature  guarantee  standards 
and  procedures  for  implementing  the  same,  although 
those  standards  do  not  comply  with  the 
requirements  of  Rule  17Ad-15. 

'*  The  Commission  has  modified  the  rule  to 
clarify  that  practices  that  result  in  the  inequitable 
treatment  of  a  class  of  eligible  guarantor  institutions 
also  would  b«  prohibited. 


VL  Rule  17/ 
and  Procedi 


"  ABA.  Alii 
Educational  En 
Leagva,  Harim 
EnipioyvMFec 
League,  LsnRW 
Manufacturers 
Navy  Federal  ( 
New  York  Leai 
Union,  Profess 
Cuttman.  Shea 
League.  USX,  i 

>•  Indiana  L 
Orange  Coont] 

*•  Alliance,  i 
Harbor  Federa 
Federal  Credit 
Navy  Federal  ( 
New  York  Leai 
Union,  SiA,  SI 
Energy  Corp. 
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VL  Rul*  T7Ai-lS^:  Writtm  Standanb 
and  ProceduiM 

As  proposed.  Rule  17Ad-15(c) 
requires  transfer  agents  to  estaUish 
written  standards  for  the  acceptance  of 
guarantees  of  securities  transfers  from 
eligible  guarantor  institutions  and 
written  procedures,  including  written 
guidelines  where  appropriate,  to  ensure 
that  those  standards  are  used  by  the 
transfer  agent  in  determining  whether  to 
accept  or  reject  guarantees  from  eligible 
guarantor  institutions.  In  proposing  Rule 
17Ad-15(c),  the  Commission  intended 
transfer  agents  to  establish  and  follow 
written  standards,  in  accepting  or 
rejecting  signature  guarantees,  that  will 
facilitate  the  equitable  treatment  of 
eligible  guarantor  institutions  as 
required  by  Rule  17Ad-15(b].  Rule 
17Ad-15(ci  also  will  facilitate 
monitoring  transfer  agent  compliance 
with  the  rule  and  will  help  ensure  that 
the  criteria  a  transfer  agent  uses  to 
detprmine  whether  to  accept  a 
guarantee  from  any  particular  financial 
institution  are  not  nuuufestly 
unreasonable  and  do  not.  as  written  or 
applied  treat  different  classes  of  eligible 
guarantor  institutions  inequitably. 

Thirty-two  conunentators  addressed 
proposed  Rule  17Ad-15(c).'^  Four  of 
these  commentators  supported  the 
propostd  without  change."  The 
remainder  expressed  (Ejections  either 
to  the  proposed  requirements  as  drafted 
or  to  the  approadi  imderlying  these 
requirements — mandating  that  each 
transfer  agent  be  responsible  for 
establishing,  maintaining  and 
administering  independent  standards  for 
acceptance  of  guarantees.  Sixteen  of  die 
thirty-two  conunentators  urged  that  the 
Commission  revise  its  regulatory 
approach  to  ensure  that  transfer  agents' 
written  standards  and  procedures  are 
consistent  and  uniform."  For  example. 


"  ABA,  Alliance,  Bear  Steam*.  CTAA.  CUNA. 
Educational  EmDioyeet  Credit  Unioii,  FDR.  Hawaii 
League.  Harbor  Federal.  IBM  Endicott/Owego 
Empioyee*  Federal  Credit  Unnn,  ICL  Indiana 
League.  Lanoiey  Federal  Credit  Union, 
Manulacturert  Hanover.  Mellon,  Merrill  NAFCU. 
Navy  Federal  Credit  Uoioa,  New  Jersey  League. 
New  York  League.  OTS.  Pacific  IBM  Federal  Credit 
Union.  Profenional  Federal  Credit  Union,  Profesaor 
Guttman.  Shearton,  SIA.  STA:  TCUL,  TRW,  U.S. 
League.  USX,  and  Wiicoatin  Energy. 

**  Indiana  Leasue,  Lanntey  Federal  Credit  Union. 
Orange  Co«mt>'  federal  Credit  Union,  and  OTS. 

**  Alliance.  Educational  Empioyee*  Credit  Union. 
Harbor  Federai,  IBM/ Endicott/Owego  Employees 
Federal  Credit  L'mon,  Mellon.  Merrill,  NAFCU, 
Navy  Federal  Credit  Union,  New  jersey  League. 
New  York  League,  Pacific  fflM  FedenI  Credit 
Union.  SUK.  SIA.  TCUL,  TRW,  and  Wiaconain 
Energy  Corp. 


the  Alliance  commented  that  the 
Commissicm  cannot  effectively  ensure 
equitable  treatment  among  signature 
guarantors  without  uniform  specific 
standards  applicable  to  all  transfier 
agents.  The  Alliance  noted  that  the  rule 
as  proposed  wotdd  place  a  tremendous 
burden  on  transfer  agents  to  develop 
standards  on  an  individual  basis. 
Additionally,  guarantors  would  be  faced 
with  many  different  standards  and 
procedures,  and  would  have  the  costly 
and  timeKXHisuming  burden  of 
deteimining  what  those  standards  are 
for  a  particular  transfer  agent. 

Eight  of  the  sixteen  commentators 
requested  direct  Commission 
involvement  in  writing,  approving,  or 
reviewing  transfer  agents'  standards 
and  procedures,"  For  example,  the 
NATCU  supported  established  written 
standards  and  procedures,  subject  to 
Commission  review  to  ensure 
consistency  and  compliance,  TRW 
suggested  that  the  Commnsion  estabUsh 
minimum  guidelines  that  would  lend 
some  degree  of  uniformity  to  the  transfer 
agents'  standards. 

Five  of  the  thirty-two  commentators 
commented  that  written  standards  and 
procedures  would  not  ensure  the 
equitable  treatment  of  guarantor 
institutions.*^  The  STA  commented  diat 
written  standards  and  procedures  would 
not  ensure  equitable  treatment  of 
guarantors  on  an  across-the-board  basis, 
because  there  would  necessarily  be 
variations  among  the  standards  of 
individual  transfer  agents.  The  STA 
noted  that  die  rule  as  proposed  would 
require  examination  of  a  guarantor's 
creditworthiness  in  individual  instances 
and  the  necessary  fact-finding  and 
related  recordkeeping  widi  regard  to 
rejected  guarantees  whidi  would  not 
only  be  exceedin^y  cosdy  and 
burdensome  but  would  also  introduce 
heretofore  unknown  inefficiencies  into 
the  security  transfier  process. 

Similarly,  the  U.S.  League  commented 
that  the  use  of  written  standards  in 
isolation  would  not  accompUsh  the 
desired  results  of  eliminating  inequities 
and  in^iroving  efficiency  in  handling 
guarantees  and  transfers.  The  U.S. 
League  urged  the  Commission  to  be' 
more  directly  involved  in  the 
establishment  of  a  centrally 
administered  program.  The  U.S.  League 
noted  that  the  rule  as  proposed  would 
leave  guarantors  with  no  reasonable 
means  of  knowing  the  idiosyncratic 
standards  of  those  stock  transfer  agents. 


*o  AUianoe.  Educational  Empioyee*  Credit  Union. 
NAFCU,  New  Jersey  League.  New  York  League, 
Pacific  IBM  Federal  Cndit  Union,  SIA.  and  TKW. 

■  >  CTAA,  FDR.  Manufattuieis  Hanover,  9TA. 
and  U,S.  League. 


and  thus,  guarantors  woold  be  unable  to 
act  on  behalf  of  their  customers  with  the 
assurance  that  their  guarantees  would 
be  accepted.  The  U.S.  League 
commented  that  the  proposed  rule 
would  require  transfer  agents  to  develop 
and  administer  elaborate  standards  anil 
would  require  guarantors  to  establish  a 
means  of  determining  whether  or  not 
each  guarantee  transaction  actually  met 
a  guarantor's  standards.  The  U.S. 
League  also  noted  that  standards  based 
on  capital  would  lead  to  confusion  since 
capital  is  defined  in  many  ways  and 
would  be  hard  to  interpret. 

Several  commentators  objected  to 
Rule  17Ad-15(c)  because  they  believe 
that  the  costs  of  assessing  the 
creditworthiness  of  the  increased 
number  of  guarantor  institutions  would 
outweigh  the  benefits  of  the  proposed 
rule.  The  vie%vs  of  these  commentators 
are  explained  below,  in  section  VII, 
Proposed  Rule  17Ad-15(d). 

llie  Commission  is  adopting  Rule 
17Ad-15(c)  as  proposed.  The 
Commission  believes  that  the  proposed 
rule  is  die  best  approadi  to  ensure  Ihat 
the  criteria  used  by  transfer  agents  in 
accepting  or  rejecting  signature 
guarantees  treats  all  eligible  guarantor 
institutions  equitably. 

First  the  Commission  does  not 
believe  it  should  make  credit  dedsions 
for  third  parties.  Establishing  minimum 
or  uniform  standards  would  require  the 
Commission  to  do  just  that. 

Second  diis  approach— not  adopting 
minimum  standaids  for  transfer 
agents — is  more  consistent  with  state 
law  dian  an  approach  where  the 
Commission  adopted  uniform  standards 
for  transfer  agents.  Under  state 
commerdal  law,  transfer  agents  may 
require  a  guarantee  of  the  signature 
sifffied  on  behalf  of  a  person  reasonably 
believed  l^  die  issuer,  or  its  transfer 
agent  to  be  responsible."  State 
commerical  law  does  not  require 
transfer  agents  to  establish  particular 
standards  and,  for  that  matter,  neither 
does  Rule  17Ad-15(c].  State  commerdal 
law  also  allows  the  issuer  or  its  transfer 
agent  to  adopt  standards  with  respect  to 
responsibiUty  if  they  are  not  manifesdy 
unreasonable."  Similarly,  Rule  17Ad- 
15(c]  wotild  require  transfer  agents  to 
adopt  standards,  in  writing,  and  to  have 
procedures  to  apply  those  standards 
consistent  with  equitable  treatment  of 
eligible  guarantors. 

Third,  the  Commission's  approach  is 
consistent  with  industry  practice  and 
couid  be  suffident  to  address  current 
practices  that  resnh  in  inequitable 


•■  U.CC  s-ioz. 
"Id 
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treatment  of  eligible  guarantor 
institutions.  Issuers  and  their  transfer 
agents  have  made  these  credit 
determinations  with  respect  to  the 
guarantor's  responsibility  for  many 
years.  Many  transfer  agents  now  have 
pohcies  that  exclude  guarantor 
institutions  based  solely  on  the  type  of 
institution,  which  the  Commission  has 
advised  is  contrary  to  state  law.  Rule 
17Ad-15,  analogous  to  state  commercial 
law,  requires  transfer  agents  to  adopt 
written  standards  and  procedures  that 
do  not  establish  terms  and  conditions 
(including  those  pertaining  to  fmancial 
condition]  that,  as  written  or  applied, 
treat  different  classes  of  eligible 
guarantor  institutions  inequitably,  or 
result  in  the  rejection  of  a  guarantee 
from  an  eligible  guarantor  institution 
solely  because  the  guarantor  institution 
is  of  a  particular  type  of  eligible 
guarantor  insntution. 

VII.  Rule  17Ad-15id):  Rejection  of  Items 
Presented  for  Transfer 

Rule  17Ad-15(d)  is  adopted  with 
modifications,  as  discussed  below,  to 
require  a  transfer  agent  to  provide 
notice  to  guarantors  and  presentors  of  a 
determination  to  reject  a  transfer  if  the 
guarantor  does  not  satisfy  the  trancfer 
agent's  written  standards  or  procedures. 
As  adopted  and  as  proposed,  Rule 
17Ad-15(d]  requires  a  transfer  agent  to 
make  certain  determinations  before 
rejecting  a  transfer  request  because  of 
the  signature  guarantor.  In  particular. 
Rule  17Ad-15(d)  requires  the  transfer 
agent  to  make  a  determination  that  the 
guarantor,  if  it  is  an  eligible  guarantor 
institutionrdoes  not  satisfy  the  transfer 
agent's  written  standards  or  procedures. 

Three  commentators  stated  that  the 
cost  of  establishing  written  standards 
and  procedures  and  assessing  whether  a 
guarantor  institution's  creditworthiness 
satisfies  those  standards  would 
outweigh  the  benefits  of  the  proposed 
rule.'*  The  CTAA  commented  that  the 
cost  of  establishing  and  maintaining 
such  standards  would  far  exceed  current 
expenditures  to  maintain  and  review 
signature  cards.  Further,  the  CTAA 
noted  that  the  proposed  standards 
would  require  continued  monitoring, 
either  annually  or  quarterly,  when 
interim  financial  results  are  published. 
The  CTAA  believes  that  it  would  be 
difficult,  if  not  impossible,  to  establish 
purely  objective  guideimes  to  enable 
transfer  agents  to  eiimmate  possible 
inequitable  treatment. 

USX  commented  that  the  cost  of 
complying  with  the  proposed  rule  would 
be  substantially  more  than  the 


Commission  indicates.  USX  stated  that 
it  believes  that  the  cost  to  assess  the 
creditworthiness  of  guarantor 
institutions  through  commercial  vendors 
or  government  agencies  would  be  up  to 
$3.5  million  per  year.  USX  also  noted 
that  transfer  agents  could  not  afford  to 
hire  the  necessary  number  of  employees 
with  the  specialized  skills  to  do  in-house 
analysis  of  every  guarantor  (i.e.,  it 
requires  twenfy  to  thirty  USX  employees 
to  perform  credit  analyses  of  its  steel 
customers  alone).  Therefore,  USX 
believes  that  the  proposed  rule  would  be 
impracticable  to  administer  and  would 
make  it  more  difficult  to  meet 
turnaround  deadlines  as  required  by 
Rule  17Ad-2.»» 

Several  commentators  noted  that 
transfer  agents  will  require  additional 
time  to  process  transfers  and  that  the 
Commission  should  consider  extending 
the  current  timeframes  for  turnaround  i  f 
routine  items  under  Rule  17Ad-2  or 
otherwise  adjusting  current  regulatory 
requirements  related  to  processing 
ownership  transfers.  For  example,  FDR 
commented  that  the  cost  of  looking  up 
credit  information  for  each  guarantor 
would  likely  exceed  the  cost  of  checking 
signatures  against  signature  cards  as  is 
done  under  the  present  system,  would 
significantly  delay  the  transfer  process, 
and,  for  that  reason,  the  Commission 
should  define  such  transfers  as  non- 
routine  under  Rule  17Ad-l[i)(4) 
"supporting  documentation."  '• 

Two  commentators,  the  Alliance  and 
the  U.S.  League,  requested  the 
Commission  to  require  transfer  agents  to 
notify  guarantors  in  a  timely  manner  of 
the  specific  reason  for  any  signature 
guarantee  rejection  and  to  specify  in 
writing  the  specific  standard  or 
procedure  on  which  the  rejection  was 
based.  The  Alliance  also  requested  the 
transfer  agents  notify  any  guarantor 
whose  guarantee  was  rejected  within  a 
certain  number  of  days  of  rejection. 

The  Commission  is  adopting  Rule 
17Ad-15(d]  with  a  modification  to 
require  a  transfer  agent  to  provide 
notice  to  guarantors  and  presentors  of  a 
determination  to  reject  a  transfer  if  the 
guarantor  does  not  satisfy  the  transfer 
agent's  written  standards  or  procedures. 
As  amended;  Rule  17Ad-15(d]  requires 
registered  transfer  agents  to  notify  the 
guarantor  and  the  presentor  of  the 
rejection  and  the  reasons  for  such    • 


■*  CTAA.  Procter  k  Cunbie.  and  USX. 


**/  Similariy.  Procter  &  Gamble  stated  that 
transfer  agents  wouid  be  unabie  to  cioseiy  monitor 
the  financial  condition  of  the  expanded  universe  of 
guarantor  institutions.  Procter  A  Gamble  stated  that 
the  proDosad  ruie  wouid  require  it  to  add  at  ieast 
two  additional  emoioyees  at  a  coat  of 
approximateiy  SlOU.OUO  annually  to  verify  the 
creditworthiness  of  guarantor*. 

*•  Professor  Cuttman.  FDR.  and  USX. 


rejection  within  two  business  days  after 
rejecting  a  transfer  request  because  of  a 
determination  that  the  guarantor  does 
not  satisfy  the  transfer  agent's  written 
standards  or  procedures.  A  transfer 
agent  may  satisfy  the  two-day 
notification  requirement  to  the  presentor 
by  returning  the  rejected  item  to  the 
presentor  along  with  a  copy  of  the 
transfer  agent's  standards  and  the 
reasons  for  the  rejection.  With  regard  to 
notification  to  a  guarantor,  a  transfer 
agent  may  satisfy  this  notification 
requirement  by  sending  a  copy  of  the 
transfer  agent's  standards  at  the  time 
the  transfer  agent  notifies  the  guarantor 
of  the  rejection. 

The  Commission  believes  that  Rule 
17Ad-15(d)  is  consistent  with  state 
commercial  law  with  respect  to  transfer 
agent  credit  determinations.  Although 
Rule  17Ad-15[d)  requires  transfer  agents 
to  assess  the  creditworthiness  of  the 
guarantor  institution,  transfer  agents 
currently  make  those  credit 
determinations  in  accepting  or  rejecting 
signature  guarantees  and  state 
commercial  law  requires  these 
determinations  to  be  reasonable.  Rule 
17Ad-15(d)  is  consistent  with  state 
commercial  law  and,  specifically,  U.CC. 
8-402,  which  allows  transfer  agents  to 
make  a  determination  that  the  guarantee 
is  signed  by  a  person  the  issuer  or  its 
transfer  agent  reasonably  believes  is 
responsible. 

Under  Commission  rules,  transfer 
agents  are  required  to  turn  around 
within  three  business  days  of  receipt  at 
least  90  percent  of  all  routine  items 
presented  for  transfer  during  a  month.'^ 
However,  determinations  made  with 
respect  to  signature  guarantees  may  be 
considered  "non-routine"  under  Rule 
17Ad-l(a)(l)(i)  if  the  transfer  agent 
requires,  among  other  things, 
"additional  certificates,  documentation, 
instructions,  assignments,  guarantees, 
endorsements,  explanations  or  opinions 
of  counsel  before  transfer  may  be 
effected." 

The  Commission  notes  that  a  tranfer . 
agent  may  need  additional 
documentation  to  determine  whether  the 
signature  guarantor  satisfies  the  transfer 
agent's  written  standards.  As  noted 
above,  however,  state  commercial  laws 
generally  impose  liability  on  the  issuer 
or  its  transfer  agent  in  favor  of  the 
person  presenting  a  certificated  secunty 
or  an  instruction  for  registration  or  his 
principal  for  loss  resulting  from  any 
umreasonable  delay  in  registration  or 
from  failure  or  refusal  io  register  the 
transfer,  pledge,  or  release-^" 


*'  SecuRties  Exchange  Ac!  Ruie  :r.^d-2. 17  ( IFR 
240.17.^0-2. 
»•  U.CC  S-401(2). 
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Two  commentators  stated  that 
transfer  agents  should  bear  the  burden 
of  proof  in  determining  whether  the 
criteria  used  to  accept  or  reject 
signature  guarantees  satisfies  the 
proposed  rule.  The  NAFCU  commented 
that  transfer  agents  should  bear  the 
burden  of  proof  of  determining  whether 
the  criteria  used  to  accept  or  reject 
signature  guarantees  satisfies  the 
proposed  rule.  Pacific  IBM  Federal 
Credit  Union  believes  that  transfer 
agents  should  bear  the  burden  of  proof 
only  if  procedures  are  in  place  to  allow 
near  instant  dial-up  between  transfer 
agents  and  the  Federal  Deposit 
Insurance  Corporation  ("FDIC")  and 
NCUA. 

Another  commentator  suggested  that 
signature  guarantors  should  bear  the 
burden  of  proof.  According  to  this 
commentator,  there  is  no  reason  why  the 
burden  of  showing  discriminatory 
standards  or  inequitable  application  of 
those  standards  should  not  be  on  the 
party  alleging  a  violation  of  a 
Commission  requirement. 

As  adopted,  the  rule  is  designed  to 
require  transfer  agents  to  have  written 
standards,  to  determine  whether  the 
guarantor  meets  those  standards  and  to 
apply  such  standards  equitably  among 
eligible  guarantor  institutions.  Thus,  a 
transfer  agent  rejecting  a  signature 
guarantor  must  explain  why  the 
guarantor  institution  did  not  meet  the 
transfer  agent's  guarantee  standards.  A 
guarantor  challenging  that 
determination  or  the  transfer  agent's 
written  standards,  however,  would  bear 
the  burden  of  proof  to  show  that  the 
transfer  agent's  standards,  as  written, 
violated  Rule  17Ad-15. 

VIII.  Rule  17Ad-15(e):  Record  Retention 

Rule  17Ad-15{e)(l)  requires  registered 
transfer  agents  to  maintain  a  copy  of 
their  standards  and  procedures  in  an 
easily  accessible  place.  Rule  17Ad- 
15(e)(2)  requires  transfer  agents  to 
provide  any  requesting  party,  within 
three  days  of  the  request,  a  copy  of  the 
transfer  agent's  standards  and 
procedures.  Rule  17Ad-15(e)(3)  requires 
transfer  agents  to  maintain,  for  a  period 
of  three  years  following  the  date  of  the 
rejection,  a  record  of  all  transfers 
rejected,  along  with  the  reason  for  the 
rejection,  who  the  guarantor  was  and 
whether  the  guarantor  failed  to  meet  the 
transfer  agent's  guarantee  standard. 

The  Commission  made  one 
modification  to  the  proposed  rule  to 
require  transfer  agents  to  provide  copies 
of  their  standards  to  the  public  upon 
request. 


Eleven  commentators  addressed 
proposed  Rule  17Ad-15{e).»» 

Six  commentators  stated  that  transfer 
agents  should  provide  written  standards 
and  procedures  upon  request.*"  For 
example,  the  Alliance  requested  that  the 
Commission  include  comprehensive  and 
specific  requirements  for  making 
standards  available  upon  request  and 
require  that  the  standards  and 
procedures  be  maintained  in  the  transfer 
agent's  main  office.  The  Alliance  also 
requested  that  transfer  agents  provide 
the  standards  vrithin  a  certain  number 
of  days  and  that  the  Commission 
prohibit  any  charge  for  providing  the 
standards  and  procedures. 

The  Commission  agrees  with 
commentators  that  the  public  should 
have  ready  access  to  a  transfer  agent's 
written  standards  and  procedures  and 
that  the  transfer  agent  should  provide 
those  standards  upon  request.  Thus,  the 
Commission  has  renumbered  proposed 
Rule  17Ad-15(e)(2)  to  Rule  17Ad-15(e)(3) 
and  added  a  new  Rule  17Ad-15(e)(2) 
which  requires  transfer  agents  to 
provide  a  requesting  party,  within  three 
days  of  receipt  of  the  request,  a  copy  of 
the  transfer  agent's  standards  and 
procedures. 

The  Commission  believes  that  the 
transfer  agent  may  refuse  to  make 
available  the  standards,  until  a 
reasonable  fee  to  cover  its  expenses  of 
providing  such  standards  is  paid,  when 
the  request  for  or  the  mailing  of  such 
transfer  agent  standards  is  from  the 
general  public  and  is  not  incident  to  a 
guarantee  or  transfer  rejection  because 
the  guarantor  did  not  meet  the  transfer 
agent's  guarantee  standards.*'  While 
transfer  agents  may  charge  a  reasonable 
fee,  the  Commission  believes  that  it  is  in 
the  best  interest  of  transfer  agents  and 
issuers  to  make  such  information  as 
widely  available  as  possible  to  minimize 
transfer  delays. 

Five  commentators  argued  that  the 
recordkeeping  burden  imposed  by  Rule 

17Ad-15(e)  would  be  too  costly.**  For 


»•  AUiance.  CTAA.  FDR.  NAFCU.  Navy  Federal 
Credit  Union.  Orai^e  County  Faderal  Credit  Union. 
TCUU  TRW.  Procter  a  Gamble,  8TA.  and 
Witconain  Energy. 

«•  AUiance,  NAFCU.  Navy  Federal  Credit  Unioa 
Orange  County  Federal  Credit  Union.  TCUL  and 
TRW. 

*  ■  A  tranafer  agent  nuy  not  hold  up  tending  tuch 
atandarda  whan  the  tranafer  Involvet  a  reiection 
becauie  the  guarantor  did  not  meet  the  tranafer 
agent's  guarantee  atandarda.  See  diacuaaion 
regarding  notification  of  a  rejected  item  under  Rule 
17Ad-15(d).  atipra.  p.  28. 

«' CTAA.  FOR,  Procter  a  Cwnble.  STA.  and 
Wiiconsin  Energy 


example,  the  STA  stated  that  the 
recordkeeping  burden  with  regard  to 
rejected  guarantees  will  not  only  be 
exceedingly  costly  and  biudensome  but 
will  introduce  heretofore  unknown 
inefficiencies  into  the  security  transfer 
process.  Procter  &  Gamble  stated  that 
the  recordkeeping  and  tracking  systems 
required  by  the  proposed  rule  would 
likely  cost  approximately  $50,000 
annually. 

The  Commission  believes  that  the  cost 
to  transfer  agents  to  maintain  a  copy  of 
their  individual  standards  and 
procedures  are  minimal.  The  cost 
associated  with  the  recordkeeping  of 
rejected  items  will  vary  from  transfer 
agent  to  transfer  agent.  There  are,  of 
course,  going  to  be  costs  associated  with 
establishing  standards  that  provide  for 
equitable  treatment  of  guarantors,  to  the 
extent  that  a  transfer  agent's  current 
standards  do  not  comply  with  the  Rules 
as  adopted.  Nevertheless,  transfer 
agents  that  have  established  clear 
standards  and  seek  to  have  those 
standards  widely  known  should  not 
have  a  lot  of  rejected  items  once 
guarantors  learn  about  the  transfer 
agents'  standards.  Thus,  recordkeeping 
costs  should  be  lower  for  such  transfer 
agents.  Likewise,  transfer  agents  that 
require  all  guarantors  to  be  participants 
in  or  meml^rs  of  a  signature  guarantee 
program  should  have  fewer  rejected 
items  once  guarantors  know  of  the 
transfer  agents'  standards.  Moreover, 
the  record  retention  requirement  is 
important  to  the  Commission's  and  other 
regulatory  agencies'  efforts  to  monitor 
and  enforce  the  rule. 

IX.  Rule  17Ad-15(f):  Exclusions 

Rule  17Ad-15  specifies  certain 
instances  where  transfer  agents  may 
reject  signature  guarantees  bom 
guarantor  institutions  without  violating 
Rule  17Ad-15.  Rule  17Ad-15(f)(l) 
provides  that  a  transfer  agent  may  reject 
a  transfer  request  for  reasons  unrelated 
to  acceptance  of  the  guarantor 
institution.**  Rule  17Ad-15(f)(2)  allows 
a  transfer  agent  to  reject  a  transfer  if  the 
person  purportedly  acting  on  behalf  of 
the  guarantor  institution  is  not 
authorized  by  that  institution  to  act  on 
iU  behalf.  Rule  17Ad-l5(f)(3)  aUows  a 
transfer  agent  to  reject  transfers  from 
broker-dealers  that  are  not  members  of 
a  registered  clearing  agency  and  do  not 


«•  For  example.^  tranafer  agent  auy  reject  a 
transfer  where  thk  tranafer  agent  iMaonably 
believea  that  the  tranafer  would  be  wrongful  the 
iaauer  haa  a  duty  aa  to  advarae  dataia.  the  aignature 
ia  fotged.  or  the  tranafer  would  reault  in  a  vioUtion 
of  any  appUcabU  law  ralaUng  to  the  collection  of 
taxes. 
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maintain  net  capital  in  excess  of 
$100,000. 

The  Commission  proposed  Rule  17Ad- 
15(0  BS  a  "safe  harbor"  for  transfer 
agents  for  rejections  of  securities 
transfers  that  some  might  otherwise 
view  as  a  violation  of  the  rule. 
Subsection  (1),  (2),  and  (3)  of  proposed 
Rule  17Ad-15(f)  is  the  same  as  the 
adopted  rule.  Proposed  Rule  17Ad- 
15(f)(4)  would  have  provided  a  "safe 
harbor"  for  transfer  agents  for  rejected 
securities  transfers  if  the  dollar  value  of 
the  securities  subject  to  the  requested 
transfer  exceeds  a  maximum  dollar 
value  as  specified  in  the  transfer  agent's 
standards  or  procedures,  provided  that 
the  maximum  dollar  value  specified 
applies  to  all  eligible  guarantor 
institutions  or  bears  a  reasonable 
relationship  to  the  financial  condition  of 
the  eligible  guarantor  institution  whose 
guarantee  was  rejected. 

Seventeen  commentators  addressed 
the  safe  harbor  exclusions  enumerated 
in  proposed  Rule  17Ad-15(f).  Two 
commentators  addressed  proposed  Rule 
17Ad-15(f)(l).  The  U.S.  League  stated 
that  it  supported  Rule  17Ad-15(f)(l).  The 
TCUL  suggested  that  the  proposed 
exclusion  is  too  broad  and 
recommended  the  rule  be  revised  to 
provide  an  exclusion  for  "reasons 
unrelated  to  the  guarantor  institution  if 
such  rejection  is  otherwise  permitted  by 
applicable  law." 

The  Commission  has  decided  to  adopt 
Rule  17Ad-15(f)(l)  as  proposed.  Rule 
17Ad-15(f)(l)  is  designed  to  clarify  that 
the  Rule  does  not  change  current 
transfer  agent  practices  in  areas 
unrelated  to  acceptance  or  rejection  of 
guarantors.  Today,  a  transfer  agent 
relies  upon  its  own  experience  and 
industry  practice  to  determine  if  it  has  a 
reasonable  legal  basis  for  rejecting  a 
transfer.  The  Commission  believes  that 
adding  the  language.  'If  such  rejection  is 
otherwise  permitted  by  applicable  law." 
may  create  uncertainty  about  whether  a 
transfer  agent  can  rely  upon  its  own 
experience  and  industry  practice  in 
determining  if  it  has  a  reasonable  basis 
for  a  rejection  that  is  unrelated  to  the 
guarantee. 

Three  commentators  addressed 
proposed  Rule  17Ad-15(f)(2).  The  U.S. 
League  stated  that  it  supported  Rule 
17Ad-l5(f)(2).  The  CTAA  generaUy 
supports  Rule  17Ad-15(f)(2)  and 
believes  that  tighter  controls  should  be 
the  responsibility  of  the  financial 
institutions  and  that  transfer  agents 
should  not  have  the  responsibility  to 
assure  authorized  signatures  on  behalf 
of  eligible  guarantors  are  proper  and 
genuine.  FDR  commented  that  the  rule 
should  include  an  exclusion  that  reads: 
"because  the  security  bean  a  signature 


guarantee  by  a  person  which  is  not  an 
eligible  guarantor  institution." 

The  Commission  has  decided  to  adopt 
Rule  17Ad-15{f)(2)  as  proposed.  The 
provision  is  desired  to  allow  transfer 
agents  to  require  reasonable  assurances 
that  the  person  signing  the  guarantee 
has  the  authority  to  act  on  behalf  of  that 
institution  as  currently  is  the  practice  in 
the  securities  industry  through  signature 
card  programs.  The  Commission 
declined  to  establish  a  safe  harbor  for 
rejections  because  the  security  or 
instruction  bears  a  signature  guarantee 
from  a  non-eligible  guarantor  institution. 
Because  the  rule  only  deals  with 
signature  guarantees  from  eligible 
institutions,  the  Commission  does  not 
believe  that  such  an  exclusion  is 
needed. 

Three  commentators  addressed 
proposed  Rule  17Ad-15(f)(3).  The  U.S. 
League  stated  that  it  supported  Rule 
17Ad-15(f)(3).  Bear  Steams  suggested 
that  the  proposed  rule  needs  to  be 
clarified  so  that  transfer  agents'  scope 
and  discretion  are  defined.  FDR 
commented  that  transfer  agents  must 
have  knowledge  of  the  guarantor's 
membership  in  a  registered  clearing 
agency  or  about  its  net  capital.  FDR 
noted  that  transfer  agents  do  not 
maintain  such  information  today. 
Accordingly,  FDR  argued  that  an  agent 
would  have  to  establish  and 
continuously  update  a  new  data  base — 
the  cost  of  which  could  conceivably 
approach  the  cost  of  the  present 
signatxire  card  system. 

The  Commission  has  decided  to  adopt 
Rule  17Ad-15(f)(3)  as  proposed.  As  the 
Commission  stated  in  the  Proposing 
Release,  the  proposed  safe  harbor  is 
permissive  and  not  mandatory.  The 
Commission  believes  that  no 
clarification  is  needed  regarding  the 
scope  of  this  rule  and  that  any  cost 
associated  with  this  safe  harbor  is 
totally  discretionary. 

Thirteen  commentators  addressed 
proposed  Rule  17Ad-15(n(4).**  Seven 
commentators  supported  the  proposed 
exclusion.*'  For  example,  the  STA 
stated  that  a  transfer  agent  should  be 
able  to  reject  transfers  in  which  the 
value  of  the  securities  involved  exceeds 
an  amount  with  which  the  transfer  agent 
is  comfortable  on  an  objective  basis 
since  the  very  nature  of  the  signature 
guarantee  is  that  it  is  given  repeatedly  in 
a  multitude  of  situations.  The  STA  also 


••  Bur  Stums.  CUNA.  ntX  Indiua  Cndit 
UagiM.  Uiwlay.  MnriU.  NAFCU.  Navy  Fedcnl 
Credit  Union.  Orange  Couaty  FedaraL  I^ofMaioiial 
Federal  Cradit  Union.  Shewson.  STA.  and  VS. 
League. 

«•  CUNA.  Indiana  League.  Ui«iey.  Navy  Federal 
Credit  Union.  Orange  County  Federal  Credit  Union, 
Profeational  Federal  Credit  Union,  and  STA. 


stated  that  while  the  chances  of  forged 
or  unauthorized  endorsements  are  few, 
there  is  still  a  substantial  risk  to  the 
transfer  agent  that  the  guarantor  will  not 
be  financially  responsible  when  called 
upon.  Therefore,  the  STA  believes  that 
transfer  agents  should  be  permitted  to 
continue  to  exercise  basic  business 
judgment,  objectively  applied,  in 
accepting  guarantees  where  the  value  of 
the  securities  involved  is  excessive. 

CUNA  supported  the  exclusion,  but 
stated  that  a  maximum  dollar  figure  that 
a  credit  union  can  guarantee  within  a 
certain  period  should  be  set  on  a  non- 
discriminatory basis.  CUNA  also 
suggested  thattransfer  agents  should 
consider  not  only  criteria  within  the 
institutions  themselves,  such  as  its 
capital,  but  also  the  financial 
institution's  insurance  limits. 

Langley  stated  that  it  supported  the 
exclusion  enumerated  in  Rule  17Ad- 
15(f)(4)  since  it  is  appropriate  to  be  able 
to  guarantee  up  to.  but  not  exceeding,  an 
institution's  guarantee  capability. 
Langley  stated  that  capital  requirements 
should  be  similar  to  those  minimal 
capital  requirements  established  for  the 
guarantor  by  the  regulatory  bodies  with 
regulatory  jurisdiction  or  insurance 
coverage  responsibility  for  the  guarantor 
[e.g.,  in  Langley's  case,  NCUA  and  Navy 
Federal  Credit  Union).  Langley  also 
commented  that  transfer  agents  should 
be  permitted  to  use  NCUA's  "5300" 
reports  to  determine  a  credit  union's 
credit-worthiness.  Langley  suggested 
that  these  reports  provide  feasible 
access  to  information  about  credit 
unions. 

Six  commentators  objected  to 
proposed  Rule  17Ad-15(f)(4).*"  For 
example,  NAFCU  stated  that  it  strongly 
objects  to  the  ambiguous  language  of 
Rule  17Ad-15(f)(4)  since  the  exclusion 
could  be  inappropriately  used  by  some 
stock  transfer  agents  to  reject  signature  - 
guarantees  from  credit  unions.  NAFCU 
believe*  that  surety  bond  coverage 
rather  than  the  financial  condition  of  the 
institutions  should  be  sufficient  to 
justify  the  acc^ance  of  a  guarantee. 
NAFCU  also  commented  that  the 
proposed  exclusion  would  be 
detrimental  to  small  institutions  and 
administratively  impracticable  for 
transfer  agents  to  monitor  accurately  the 
contingent  liabilities  of  a  guarantor 
institution. 

FTC  stated  that  the  exclusion  in 
proposed  Rule  17Ad-15(f)(4)  would  be 
unfair  and  impractical  since  any  criteria 
regarding  the  guarantor's  capital  should 
be  linked  to  its  credit  rating.  FTC  also 


«•  Bear  Staama.  nc  MeniU.  NAFCU.  Shaanon. 
and  U.S.  Leagne.  • 
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commented  that  a  seller  of  a  large 
amount  of  stock  represented  by  a  single 
certificate  exceeding  the  transfer  agent's 
maximum  would  Hrst  have  to  submit  the 
certiHcate  to  the  transfer  agent  and 
request  that  the  stock  be  re-issued  to  the 
seller  in  smaller  denominations.  FTC 
explained  that  this  would  slow  down 
the  transfer  process,  thereby  reducing 
the  liquidity  of  any  stock  that  is 
certificated  rather  than  book-entry.  FTC 
believes  that  the  result  of  the  exclusion 
would  be  contrary  to  the  goal  of  the 
Group  of  Thirty  since  the  exclusion 
would  require  custodian  banks  to 
request  and  hold  an  increased  number 
of  physical  certificates  in  smaller 
denominations,  and  thus  would  increase 
unnecessarily  the  overall  number  of 
transactions  and  certiRcates.*^ 

Hie  U.S.  League  objected  to  proposed 
Rule  17Ad-15(f)(4]  because  the  U.S. 
League  believes  that  it  would  be 
impossible  for  transfer  agents  to  know 
what  the  current  inventory  of 
guarantees  is  for  any  guarantor  at  any 
given  time.  The  U.S.  League  also 
commented  that  it  would  be  impossible 
for  guarantors  to  determine  whether  or 
not  a  particular  signature  guarantee 
transaction  will  meet  the  threshold  of  a 
particular  transfer  agent. 

The  Cashiers,  Merrill,  Bear  Steams, 
and  Shearson  expressed  concern  about 
how  the  proposed  exclusion  could  affect 
broker-dealer  practices  in  the  handling 
[i.e.,  delivery  or  receipt)  of  physical 
certificates  (e.g..  what  constitutes  a 
"good  delivery"  of  securities  and  good 
delivery  criteria  such  as  number  of 
shares  per  certificate  or  dollar  value  per 
certificate].  Merrill  stated  that  the 
exclusion  would  present  a  burden  on  the 
Hnancial  community  in  the  area  of 
physical  deliveries.  Shearson  stated  that 
it  believes  the  exclusion  would  result  in 
a  connection  being  established  between 
what  dealers  will  accept  as  "good 
delivery"  and  the  amount  of  monies 
involved  in  a  transfer.**  The  Cashiers 
also  objected  to  the  exclusion  since  the 
exclusion  would  prevent  a  broker-dealer 
from  making  a  delivery  of  securities 
having  S  market  value  in  excess  of  the 
broker-dealer's  surety  limit  {e.g., 
$1,000,000]. 

Shearson  explained  that  "the 
extension  of  credit  or  a  guarantee  signed 
by  a  brokerage  financial  intermediary  to 
its  clients  clearly  speaks  to  the 
intermediatory  management  process  and 


*''  Bear  Steams  and  Shearson  also  objected  to  the 
proposed  exclusion  because  they  believed  it  would 
contravene  the  intended  goals  of  the  Group  of 
Thirty. 

*■  Shearson  explained  that  "a  good  delivery  is 
always  transferrable.  However.  •  good  transfer  item 
is  not  always  necessarily  considered  a  good 
delivery  transaction." 


accountabilities,  including  credit 
assessments.  Any  expectation  that  such 
financial  intermediary  should  pass 
'judgment'  on  someone  else's  clients  is 
unrealistic,  especially  when  the  result  is 
to  shift  the  financial  burdens  to  those 
who  are  cleariy  not  engaged  in  that 
business,  and  at  a  time  after  money  has 
changed  hands  upon  receipt  of 
delivery." 

The  Commission  has  deleted 
proposed  Rule  17Ad-15(f)(4)  from  the 
Rnal  rule  to  avoid  confusion.  Several  of 
the  commentators  stated  that  insurance 
and  bond  coverage  should  be 
considered  rather  than  the  financial 
condition  of  the  guarantor  institution, 
lliere  also  was  confusion  over  the  effect 
the  safe  harbor  would  have  on  "good 
delivery"  rules.  To  avoid  such 
confusion,  the  Conunission  believes  that 
it  is  better  if  the  rule  is  silent  on  whether 
transfer  agents  may  set  a  maximum 
dollar  amount  threshold  on  the  value  of 
securities  subject  to  a  single  guarantee. 
In  deleting  the  safe  harbor,  however,  it 
is  the  Commission's  explicit  intent  not  to 
affect  existing  agreements  between 
clearing  agencies  and  transfer  agents 
concerning  procedures  or  incidental 
guarantees.** 

X.  Rule  17Ad-15(g):  Signatuie  Guarantee 
Programs 

Rule  17Ad-15(g)  has  been  adopted  to 
permit  transfer  agents  to  reject  a  request 
for  transfer  because  the  guarantor  was 
neither  a  member  of  nor  a  participant  in 
a  "signature  guarantee  program."  and  to 
permit  transfer  agents  to  accept 
signature  guarantees  only  from 
guarantors  who  are  participants  in  a 
"signature  guarantee  program."  Rule 
17Ad-15(g}  defines  a  "signature 
guarantee  program"  to  be  a  program  the 
terms  and  conditions  of  which  the 
transfer  agent  reasonably  determines 
are  designed  to  facilitate  the  equitable 
treatment  of  eligible  guarantor 
institutions,  and  to  promote  the  prompt 
accurate  and  safe  transfer  of  secxirities 
by  providing:  (i)  Adequate  protection  to 
the  transfer  agent  against  risk  of 
financial  loss  in  the  event  persons  have 
no  recourse  against  the  eligible 
guarantor  institution;  and  (ii)  adequate 
protection  to  the  transfer  agent  against 
the  issuance  of  unauthorized  guarantees. 
Rule  17Ad-15(g)  also  will  require  a 
transfer  agent  during  a  transition 
period,  to  provide  that  guarantor  ninety 
days  written  notice  of  the  transfer 
agent's  intent  to  reject  transfers  with 
guarantees  from  non-participating  or 
non-member  guarantors  before  rejecting 
any  guarantees  for  that  reason.  The 


transition  period  would  be  six  months, 
starting  on  the  date  the  transfer  agent 
revises  its  standards  and  procedures  to 
include  a  signature  guarantee  program. 

The  Commission  proposed  Rule  17Ad- 
15(g]  to  permit  a  transfer  agent  to 
comply  with  Rule  17Ad-15(c)  if  the 
transfer  agent's  standards  and 
procedures  provide  for  the  acceptance 
of  guarantees  from  eligible  guarantor 
institutions  who  are  participants  in  a 
signature  guarantee  program.  The  rule, 
as  proposed,  did  not  expressly  permit 
transfer  agents  to  mandate  participation 
in  a  signature  guarantee  program.  The 
Commission  intended  Rule  17Ad-15(g) 
to  alleviate  transfer  agents'  burden  in 
assessing  the  creditworthiness  of  the 
increased  number  of  guarantor 
institutions.  The  Commission  also 
intended  Rule  17Ad-15(g)  to  encourage 
the  development  of  signature  guarantee 
programs  that  would  provide  a  more 
efficient  transfer  process. 

Fifty  commentators  addressed  Rule 
17Ad-15(g).**  Of  the  fifty  commentators, 
forty-three  commentators  supported  a 
signature  guarantee  program  (voluntary, 
transfer-agent  directed,  or  Commission 
mandated],**  and  seven  commentators 
objected  to  any  use  of  signature 
guarantee  programs.*' 

Twenty-nine  of  the  commentators 
supported  the  development  of  signature 
guarantee  programs  and  believe 
participation  in  such  a  program  should 
be  mandatory.**  Two  predominant 


**  See  letter  from  DTC 


•0  ABA.  Alliance.  AmeritrusL  Bear  Steams, 
CILCORP.  CTAA,  CUNA.  CUNA  Mutuid.  DQE, 
DTC.  FUR.  First  Chicago.  Gulf  States,  Harris  Bank. 
ICl.  Ketnark,  Langley.  Manufactures  Hanover, 
Meridian  Point.  Memll.  MWSTA.  NAFCU,  Navy 
Federal  Credit  Union.  New  Jersey  League,  New 
York  League.  Orange  County  Federal  Credit  Union. 
Otter  Tail  Pacific  IBM  Federal  Credit  Unioa 
Pentagon  Federal  Credit  Union.  Procter  •  Gamble, 
Professional  Federal  Credit  Union,  Professor 
Guttman.  Registrar  and  Transfer,  San  Antonio 
Teachem  Credit  Union.  Shearson.  Smith  Barney. 
STA.  SWSTA.  TCUL,  TRW.  U.S.  League,  U.a  Tnisl, 
Union  Electric.  Mellon.  USX.  Washington  Water 
Power.  WPL  Holdings  and  WSTA. 

*■  ABA.  Alliance.  Ameritrust.  Cashiers, 
CILCORP.  CTAA.  CUNA.  CUNA  Mutual.  DQE. 
FDR,  ICl.  Kemark.  Ungley.  First  Chicago.  Gulf 
States.  Harris  Bank,  Manufactures  Hanover, 
Meridian  Point  MWSTA,  Navy  Federal  Credit 
Union.  New  Jersey  League.  New  York  League. 
NCUA.  Orange  County  Federal  Credit  Union.  Otter 
Tail.  Pacific  IBM  Employees  Federal  Credit  Union. 
Pentagon  Federal  Credit  Union.  Procter  S  Gamble. 
Professional  Federal  Credit  Union.  Professor 
Guttman.  Registrar  and  Transfer.  San  Antonio 
Teachers  Credit  Union,  SLl  STA.  SWSTA.  TCUL 
TRW.  U.S.  League.  U.S.  Trust  Melloa  Union 
Electric  USX.  Washington  Water  Power,  WPL 
Holdings  and  WSTA. 

**  Bear  Steams.  Cashiers,  DTC  MerriU.  SIA, 
Shearson,  and  Smith  Barney. 

••  ABA.  Ameritnist  QLCORP.  CTAA.  DQE.  Flnt 
Chicago,  FDR.  Gulf  States.  Harris  Bank, 
Manufactures  Hanover.  Mellon.  Meridian  Point 
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concerns  of  these  commentators  were 
the  burden  for  transfer  agents  to 
develop  individual  written  standards 
and  procedures  and  the  difficulty  for 
transfer  agents  to  assess  the    , 
creditworthiness  of  guarantor 
institutions.  Althou^  the  rule  as 
proposed  provides  for  acceptance  of 
signature  guarantees  from  members  in  a 
signature  guarantee  program,  these 
commentators  noted  that  transfer  agents 
would  still  be  required  to  assess  the 
financial  condition  of  guarantor 
institutions  that  are  not  members  of  a 
signature  guarantee  program. 

The  ABA  commented  that  permitting 
transfer  agents  to  mandate  participation 
in  a  signature  guarantee  program  would 
be  the  least  expensive  alternative  and 
believes  that  further  cost  savings  may 
be  realized  by  eliminating  the 
distribution  and  maintenance  of  updated 
signature  cards.  The  ABA  commented 
that  it  would  be  difficult  and  costly  for 
transfer  agents  to  establish  standards 
and  to  assess  the  creditworthiness  of 
the  expanded  universe  of  signature 
guarantors.  The  ABA  estimated  that 
these  costs  would  run  in  the  millions  of 
dollars.  The  ABA  also  questioned 
whether  transfer  agents  would  be  able 
to  assess  the  creditworthiness  of 
financial  institutions  without  extending 
the  requisite  turnaround  time  under  Rule 
17Ad-2.  The  ABA  also  expressed 
concern  about  the  potential  cost  of 
participation  in  a  signature  guarantee 
program  and  the  potential  for 
disproportionate  impact  on  many 
smaller  bank  members,  who  may  as  an 
accommodation  to  customers,  only 
guarantee  one  or  two  signatures  per 
year. 

The  STA  and  the  CTAA  also  urged 
the  Commission  to  authorize  transfer 
agents  to  mandate  participation  in  a 
signature  guarantee  program,  or, 
alternatively,  to  require  participation  in 
a  Commission  approved  signature 
guarantee  program.  The  STA  and  CTAA 
believe  that  mandating  a  signature 
guarantee  program  would  be  the  most 
effective  way  to  meet  the  Commission's 
concerns  to  facilitate  the  equitable 
treatment  of  eligible  guarantors  and  to 
provide  the  necessary  protection  for 
transfer  agents  at  a  reasonable  cost** 


MWSTA.  NAFCU.  Navy  Federal  Ciwiit  UnkMt 
Orange  County  Federal  Cradit  IJniofi.  oner  Tail 
Pracier  ft  Gembie,  Profeaaor  Gvnniaa  Regietrar  and 
Tranafar.  STA.  SWSTA.  Union  QectHc.  VS.  Tniat. 
VS.  League,  USX.  Washington  Water  Power,  WPL 
Holdii«s,  WSTA. 

**  Anerttnist  C3LCORP.  DQE.  FSrsI  Chicago.  Culf 
SUtea.  Harris  Banli.  Meridian  Point.  MWSTA.  Ot:«r 
Tail.  Regialrar  and  TVansbr.  SWSTA.  Union 
Bactrtc.  WasUngtoa  Water  Power,  WPL  Holdtaig*. 
and  WSTA  supported  the  STA  conuaent  letter. 


The  NCUA  also  stated  that  it 
supported  a  requirement  that  all 
signature  guarantors  must  participate  in 
a  program  so  long  as  the  Commission 
prohibits  the  programs  from  imposing 
large  fees  and  cumbersome 
requirements.  The  NCUA  believes  that 
the  current  signature  card  program  is 
outdated,  labor  intensive,  costly,  and 
inefficient,  but  would  oppose  any 
program  that  operated  as  a  monopoly  to 
exclude  other  entities  in  the  marketplace 
from  offering  similar  types  of  signature 
guarantee  programs. 

Procter  &  Gamble,  USX.  U.S.  Trust, 
and  Mellon,  urged  the  Commission  to 
permit  transfer  agents  to  require 
participation  in  a  signature  guarantee 
program  since  the  cost  to  assess  the 
creditworthiness  of  the  expanded 
number  of  guarantors,  including  costs  to 
employ  the  necessary  skilled  personnel 
and  to  receive  credit  information  from 
government  agencies  or  commercial 
vendors,  would  outweigh  the  benefits  of 
the  rule.  Procter  ft  Gamble  estimated 
that  absent  such  a  rule,  it  would  need  to 
employ  two  additional  people  at  a  cost 
of  approximately  $100,000  annually  to 
verify  the  creditworthiness  of 
guarantors  and  recordkeeping  and 
tracking  systems  would  likely  add 
another  $50,000  annually.  USX  stated 
that  the  cost  to  a  guarantor  to 
participate  in  a  signature  guarantee 
program  would  be  small  in  comparison 
to  the  cost  to  a  transfer  agent  of  having 
to  add  employees  or  purchase  additional 
services  oo  the  outside. 

Several  conunentatcws  stated  their 
concern  that  as  a  result  of  the  proposed 
rule  guarantor  institutions  would  be 
con&onted  with  numerous  and  possibly 
differing  standards  since  the  proposed 
rule  would  require  each  of  an  estimated 
2,000  transfer  agents  to  develop 
standards  and  procedures  relating  to  the 
acceptance  of  signature  guarantees.  The 
U.S.  League  noted  that  it  would  be 
difficult,  costly,  and  time-consuming  for 
a  guarantor  to  determine  whether  it 
meets  a  specific  transfer  agent's 
standards.  The  U.S.  League  suggested 
that  program  participation  should  be 
required  to  ensure  guarantors  that 
transfer  agents  apply  consistent 
standards  relating  to  the  acceptance  of 
signature  guarantees. 

The  Navy  Federal  Credit  Union  and 
the  Orange  County  Federal  Credit  Union 
stated  that  if  signature  guarantee 
programs  were  mandated,  there  would 
be  some  assurance  that  procedures  and 
guidelines  would  be  consistent  and  all 
eligible  guarantors  would  be  treated 
equitably.  However,  the  Navy  Federal 
Credit  Union  stated  that  it  beUeves  it 
would  be  difficult  to  mandate  that  all 


transfer  agents  and  all  eligible 
guarantors  must  participate  in  a 
signature  guarantee  program. 

Several  commentators  objected  to  any 
use  of  signature  guarantee  programs. 
Opponents  of  signature  guarantee 
programs  included  Bear  Stearns,*' 
Cashiere,**  DTC.*'  Merrill,**  SL\,*« 


**  Bear  Sleama  objected  to  the  proposed 
signature  guarantee  program  because  it  believes 
that  the  pragram  as  proposed  wouid,  by  the 
affixation  of  a  universal  medallion,  aulomatically 
render  the  certificate  fully  negotiable.  Since  (he 
transmittal  of  negotiable  certificates  creates 
substantially  yeatar  risk  for  broiter-dealers.  as  well 
as  9«atar  cost  (iosurance  for  negotiable  certificates 
is  four  ttoMs  greater).  Bear  Steatns  requests  that  the 
power  of  distribution  remain  separate  and  distinct 

"  Cashier*  ob)ected  to  the  use  of  a  signature 
guarantee  program  and  urged  an  industry  wide 
consensus  in  any  unifarm  signature  guarantee 
prooadtire.  Caahiers  believes  that  if  some  tranafer 
agents  d«ade  lo  only  accept  a  STAMP/Medallion 
guarantee  It  would  not  be  operationally  possible  to 
carry  oat  daily  receipt  and  delivery  of  securities. 
CaaUer*  aiao  staled  its  concern  «vith  the  apparent 
shift  in  lialiiHty  for  security  registratioB  changes  and 
questioned  whether  individual  firms  who  affix 
medallion*  would  be  fidiy  Uable  for  the  security 
registratioa  change. 

**  OTC  ufgad  the  Commi*sion  lo  amend  or  dari^ 
the  proposed  i«i«  to  rsqaire  tranafer  agents  to 
accept  faciawito  ajgnatures  withont  separata 
signatun  guarantees  or  medallions  from  registered 
clearing  agendea.  OTC  stated  Its  concern  that  the 
proposed  rule  would  cause  some  transfer  agents  to 
introduca  unoeceaaary  and  burdenaoma  changes  in 
the  proce*aby  which  certificate*  registered  in  the 
name  of  OTC*  nominaa.  Cede  ft  Co..  are 
transferred.  Currently,  certificates  registered  in  the 
name  of  Cede  ft  Co.  are  endorsed  by  a  facaimile 
signature  wMmrt  a  separate  signature  guarantee. 
DTC I  miiMSiiUrt  that  the  proposed  rule  may  lead 
tranalBr  agents  to  require  a  siiBiature  or  nedaUion 
guarantae  ibr  Cede  ft  Co.  ceriificates  which  would 
severely  disnipl  OTC*  operations. 

••  MetTiU  oblccied  to  Rule  17Ad-lS(g)  as 
proposed.  Merrill  balievaa  that  before  such  a 
psogram  ia  mawfatad,  tha  program  muat  estabUah  • 
specific  piotaaa  that  daariy  definea  "good 
tranafar*"  or  "good  delivery"  including  a  dear  set  of 
rde*  or  regaiatian*  to  identify  what  certification* 
and/or  gaaraatoa*  ar*  required  by  the  program. 
Merrill  atalad  that  Ik*  carreni  value  of  ph]wical 
deliveries  aaay  ha««  to  be  anaiyiad  along  with 
direct  in^Md  on  liquidity  Merrill  aiao  urged  that 
any  program  Inaurance  should  cover  all  program 
partidpaala. 

••  The  SIA  stelad  that  the  cosU  involved  to 
brulrui  daaiara  to  switdi  from  the  current  sjwtem  to 
a  system  aa  aaggeatad  by  the  Sl'AMP  program 
would  be  burdensome  and  inequitable  to  broker- 
dealer*  and  urged  the  Commission  not  to  mandate 
pariidpatiaa  tai  a  siyuitufe  guarantee  program.  The 
SLA  also  stated  that  "|i|n  no  reaard  doea  the  |SIA] 
believe  partidpatioa  in  a  aignaiure  guarantee 
program,  such  as  STAMP,  be  mandatory  "  The  SIA 
urged  the  Commissloa  to  "more  clearly  provide  that 
broker-dealei*  who  are  member*  of  a  nationally 
registered  deaiiag  house  tvouid  automatically  be 
eonsiderad  guaranteed."  Noting  the  formation  of  the 
Market  Tranaactions  Advisory  Committee,  the  SIA 
suggested  that  signature  guarantees  is  an 
appiopiieto  taitic  far  the  Adviaory  Committee  and 
sugRMla  that  thia  piepoaai  be  atudied  mora  doaely 
by  the  Adstoiay  Coamiiltoe  prior  to  its  enactment 
liius,  the  SIA  believes  that  the  Commission  approve 
as  part  of  (be  pnipaaal  either  an  exeiqrtian  for 
broker  dealers  ore  aaia  harbor  for  traiiafar  agents 
to  uae  the  cwreal  ayata«.  Aa  further  explanation. 


UMI 
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Shearson  Lehman  Brothers,***  and  Smith 
Bamey.  These  commentators  were 
concerned  that  the  costs  to  broker- 
dealers  to  switch  from  the  current 
system  to  a  signature  guarantee  program 
would  be  burdensome  and  inequitable 
to  broker-dealers.  These  conmientators 
believe  that  a  signature  guarantee 
program  would  change  the  industry 
practices  concerning  requirements  for 
what  constitutes  "good  transfers"  or 
"good  delivery"  of  securities  and  that,  if 
adopted,  it  would  not  be  operationally 
possible  for  brokers  and  dealers  to  carry 
out  daily  receipt  and  delivery  of 
securities.  These  commentators  also 
stated  their  concern  that  a  signature 
guarantee  program  would  shift  liability 
for  security  registration  changes  and 
questioned  whether  individual  firms 
who  affix  medallions  would  be  fully 
liable  for  the  security  registration 
change. 

The  ICI  commented  that  the  only  way 
mutual  funds  and  their  transfer  agents 
could  comply  with  the  proposed  rule 
would  be  the  development  and 
acceptance  ojf  a  signature  guarantee 
program.  However,  the  ICI  noted  its 
concern  with  insurance  coverage  limits 
in  signature  guarantee  programs  and 
stated  that  the  limits  in  STAMP  do  not 
appear  to  be  adequate.  The  ICI  also 
commented  that  the  STAMP  program 
would  not  provide  mutual  funds  and 
mutual  fund  transfer  agents  protection 
against  fraud. 

Several  commentators  objected  to 
transfer  agents  mandating  a  signature 
guarantee  program,*'  or  urged 
Commission  involvement  in  approving 
or  monitoring  signature  guarantee 
programs.**  These  commentators  are 
concerned  that  enabling  transfer  agents 
to  mandate  participation  in  signature 
guarantee  programs  may  lead  to 
inequitable  treatment  of  guarantor 
institutions,  and  specifically,  smaller 
guarantor  institutions  that  may  provide 
guarantor  services  to  accommodate  their 
customers  on  an  exception  basis. 

Six  commentators  encouraged  the 
development  of  signature  guarantee 


the  SIA  noted:  "|t|o  pfcsent  the  propoMl  in  any 
other  form  would  be  to  make  it  inequitable  for  those 
who  use  the  current  system." 

*"  Shearson  urged  that  the  proposed  rule  not 
permit  transfer  agents  to  comply  with  the  proposed 
rule  by  accepting  guarantees  from  a  signature 
guarantee  program.  Shear«on  commented  that  it 
believes  that  such  a  program  would  shift  on-going 
credit  evaluations  and  monitoring  to  a  third  party 
which  would  contradict  the  definition  of  good 
delivery 

*<  Alliance.  CUNA,  Langley.  Pacific  IBM  Federal 
Credit  Union.  TCUL.  and  TRW. 

•*  Alliance.  CUNA.  FDR.  Navy  Federal  Credit 
Union.  Orange  County  Federal  Credit  Union.  Pacific 
IBM  Employees  Federal  Credit  Union,  Professional 
Federal  Credit  Unhm,  TCUL,  and  U.S.  League. 


programs  as  proposed  in  Rule  17Ad- 
15(g)  and  do  not  believe  that 
participation  in  such  a  program  should 
be  mandatory.**  For  example,  CUNA 
anticipated  that  the  key  means  of  access 
to  provide  signature  guarantees  will  be 
through  acceptance  in  a  signature 
guarantee  program  which  provides 
insurance  coverage  to  stock  transfer 
agents  relying  upon  credit  union 
guarantors.  CUNA  believes  that  the  rule 
as  proposed  has  struck  the  right  balance 
between  encouraging,  without 
mandating,  the  use  of  signature 
guarantee  programs.  CUNA  also 
commented  that  it  believes  it  is  an 
absolutely  essential  element  for  credit 
unions  that  any  authorized  program 
recognize  the  need  for  reasonable 
pricing  for  those  institutions  that  want 
to  provide  a  relatively  limited  number  of 
guarantees  annually . 

Similarly,  the  Alliance  stated  its 
support  for  the  Commission's 
involvement  in  the  development  of  a 
signature  guarantee  program  similar  to 
the  STAMP  and  GAP  programs,  but 
believes  that  the  rule  should  not  allow 
transfer  agents  to  accept  signature 
guarantees  only  from  eligible  guarantor 
institutions  that  participate  in  a  program 
acceptable  to  the  transfer  agent.  The 
Alliance  commented  that  would  be  "to 
large  a  loophole  for  allowing  disparate 
treatment  of  institutions  that  are 
otherwise  eligible  to  guarantee 
signatures."** 

Nine  of  the  commentators  urged  the 
Commission  to  take  a  more  direct  role  in 
either  the  approval  of  review  of 
signature  guarantee  programs.**  For 
example,  the  U.S.  League  uged  the 
Commission  to  take  an  active  role  in 
establishing  the  requirements  for  such  a 
program  and  in  approving  the  standards 
and  procedures  of  such  a  program.  The 
U.S,  League  believes  that  the  only  way 
to  achieve  both  equality  and  efficiency 
is  to  mandate  development  of  a  uniform 
signature  guarantee  program  which  is 
administered  by  a  central  party  and 


**  Alliance.  CUNA.  Langley.  Pacific  IBM  Federal 
Credit  Union,  TCUL,  and  TRW. 

**  TClIL  supported  the  implementation  of  a 
signature  guarantee  program  slating  that  such  • 
program  would  t>e  "the  best  solution  for  all 
involved."  However.  TCUL  believes  transfer  agents 
should  not  require  participation  in  a  program  since 
this  would  "not  appear  to  be  equitable."  Langley. 
Pacific  IBM  Federal  Credit  Union,  and  TRW  stated 
that  the  rule  should  not  allow  transfer  agents  to 
require  a  credit  union's  participation  in  a  program. 
Pacific  IBM  Federal  Credit  Union  stated  thai  it  may 
be  more  costly  for  smaller  guarantors  to  participate 
in  a  signature  guarantee  program  since  many  small 
guarantors  deal  with  one  or  two  primary  transfer 
agents. 

"  Alliance,  CUNA,  FDR,  Navy  Federal  Credit 
Uion,  Orange  County  Federal  Credit  Union,  Pacific 
IBM  Employee*  Federal  Credit  Union,  Profesaional 
Federal  Credit  Union.  TCUL,  and  U.S.  League. 


requiring  all  eligible  guarantor 
institutions  to  participate  in  an 
approved  signature  guarantee  program. 
The  U.S.  League  stated  that  this  will 
enable  the  development  of  universal 
minimum  standards  understood  by  and 
apphcable  to  all.  The  U.S.  League 
believes  that  such  a  program  will 
significantly  streamline  the 
administration  of  the  process  by 
eliminating  the  signature  guarantor 
cards  and  individual  transactions  can  be 
directly  tied  to  the  appropriate 
guarantor  institution. 

Similarly,  FDR  commented  that 
participation  in  a  signature  program 
should  be  mandatory,  otherwise  FDR 
believes  that  transfer  agents  would  have 
to  operate  two  systems.  FDR  stated  that 
it  believes  transfer  agents  should  be 
permitted  to  require  participation  and 
the  role  of  the  Commission  should  be 
limited  to  initial  approval  of  the 
signature  guarantee  programs.** 

In  response  to  these  concerns,  the 
Commission  has  determined  to  revise 
proposed  Rule  17Ad-15(g)  to  permit 
transfer  agents  to  reject  signature 
guarantees  from  eligible  guarantors  that 
are  not  members  of  or  participants  in  a 
signature  guarantee  program  recognized 
by  that  transfer  agent,  even  if  those 
guarantors  otherwise  meet  the  transfer 
agents  standards  for  guarantor 
acceptance.  To  help  reduce  confusion 
during  the  transition,  however,  the 
Commission  has  also  revised  the 
proposed  rule  to  require  transfer  agents 
to  give  notice  to  guarantor  institutions 
before  rejecting  guarantees  from  non- 
member,  financially  responsible 
guarantors. 


••  CUNA  and  Pacific  IBM  Employee*  Federal 
Credit  Union  urged  the  Commission  to  monitor 
signature  guarantee  programs  to  ensure  the 
equitable  treatment  of  smaller  guarantor 
instilulion*.  CUNA  stated  that  it  Is  an  essential 
element  for  credit  unions  that  any  authorized 
program  recognize  the  need  for  reasonable  pridni 
for  those  institutions  that  want  to  provide  a 
relatively  Hmiled  number  of  gurantees  annually. 
Professional  Federal  Credit  Union  stated  that  the 
Commission  should  review  all  signature  guarantee 
programs  to  avoid  discrimination.  However, 
Professional  Federal  believes  that  there  should  Im 
no  requirement  for  participation  if  outside  bonding 
or  capital  is  available.  Navy  Federal  Credit  Union 
and  Orange  County  Federal  Credit  Union  urged 
Commission  involvement  in  review,  recognition, 
monitoring,  and  enforcement  of  signature  guarantee 
program*  to  ensure  that  procedure*  and  guideline* 
are  consistent.  Nav>'  Federal  Credit  Union 
commented  that  a  signature  guarantee  program  nay 
be  one  means  to  ensure  the  establishment  of 
equitable  guidelines  and  to  reduce  paperwork  and 
financial  risk.  TCUL  stated  that  it  believes  that 
signature  guarantee  program*  would  be  the  be«t 
solution  for  all  concerned  and  that  the  Commisaion 
should  review  variou*  programs  prior  to  approval  to 
ensure  that  the  proBraiiM  folfUl  the  requirement*  of 
the  proposed  rule. 
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The  Commission  believes  this  is  the 
best  way  to  foster  equitable  treatment  of 
eligible  guarantors  and  at  the  same  time 
facilitate  the  efficient  transfer  of 
securities.  As  explained  in  the  Proposing 
Release,  transfer  agents  for  many  years 
have  exercised  credit  judgments  in 
determining  whether  to  accept 
guarantees  in  connection  with  securities 
transfers  and  the  standard  for  exercising 
those  credit  judgments,  for  many  years, 
has  been  rooted  in  state  commercial 
law.  For  many  years  commercial  banks 
and  broker-dealers  effectively  were  the 
only  financial  institutions  authorized  to 
guarantee  signatures  and  were  the  only 
organizations  that  had  estabhshed 
systems  and  procedures  to  disseminate 
to  transfer  agents  "signature  cards"  with 
lists  of  their  authorized  agents,  usually 
through  organizations  like  the  New  York 
or  American  Stock  Exchanges.  Implicit 
in  comments  from  brokers  and  dealers  is 
the  suggestion  that  other  authorized 
guarantors  should  establish  their  own 
signature  card  dissemination  services. 
Transfer  agent  commentators  argue, 
however,  that  signature  card  systems 
are  antiquated  and  cannot  be  the  basis 
for  efficient  transfer  agent  operations 
today.  Thus,  transfer  agent 
commentators  argue,  they  must  be 
permitted  to  upgrade  their  guarantee 
acceptance  system  for  all  guarantors, 
not  just  eligible  guarantors  whose 
signature  cards  are  not  now  accepted. 
Commentators  representing  existing 
guarantor  institutions,  however,  express 
concern  about  the  cost  of  a  new 
signature  guarantee  system  and  the 
collateral  consequences  of  such  a 
system. 

The  Commission  does  not  believe  it  is 
appropriate  for  the  Commission  to 
mandate  either  participation  in,  or 
acceptance  of.  one  or  more  specific 
signature  guarantee  programs.  This 
could  require  the  Commission  to  make, 
in  effect,  credit  decisions  for  transfer 
agents  and  program  participants.  It 
would  also  require  the  Commission  to 
review  and  regulate  the  design  and 
operation  of  signature  guarantee 
programs.  That  approach  would  be 
expensive  and  could  stifle  innovation. 
Requiring  transfer  agents  to  establish 
written  standards  that  provide  for 
equitable  treatment  without  allowing 
transfer  agents  to  establish  uniform 
procedures  for  all  guarantors  also  would 
be  inappropriate  given  the  statutory  goal 
of  efficient  transfer  of  ownership  of 
securities. 

The  Commission  shares  commentator 
concerns  about  the  potential  cost  to 
eligible  guarantors,  particularly  small 
institutions,  of  gaining^acceptance  by 
transfer  agents  generally  and 


participation  in  a  signature  guarantee 
program  in  particular.  By  allowing 
transfer  agents  to  designate  an 
acceptable  signature  guarantee  program, 
free  market  forces  should  keep  the  cost 
of  such  programs  low.  Nothing  would 
prevent  an  organization  that  currently 
offers  signature  card  distribution 
services  (or  any  other  organization,  for 
that  matter)  from  establishing  and 
offering  a  signature  guarantee  program 
at  competitive  rates. 

Finally,  the  Commission  believes  that 
the  rule  will  further  the  public  interest 
and  the  protection  of  investors.  As  many 
commentators  noted,  it  is  often  the 
public  investor  who  bears  the  costs  of  a 
rejected  signature  guarantee — delays  in 
the  completion  of  securities  transfers, 
lost  opportunities,  and  aggravation,  to 
name  a  few.  Many  public  investors  do 
not  have  accounts  with  a  commercial 
bank  or  a  broker-dealer  and  yet  must 
obtain  a  signature  guarantee  from  such 
an  institution  before  they  can  dispose  of 
their  securities.  In  many  of  those  cases, 
the  guarantor  does  not  have  a  basis  to 
know  whether  the  person  seeking  a 
guarantee  is  who  they  claim  to  be. 

XI.  Summary  of  the  Final  Regulatory 
Flexibility  Analysis 

On  September  6, 1991,  the 
Commission  prepared  an  Initial 
Regulatory  Flexibility  Analysis  ("IRFA") 
in  accordance  with  5  U.S.C.  603,  as 
amended  by  the  Regulatory  Flexibility 
Act  (the  "FRA"),  regarding  proposed 
Rule  17Ad-15.  No  commentators 
specifically  referred  to  the  IRFA, 
however,  some  commentators  noledlhat 
costs  related  to  the  implementation  of 
the  proposed  rule  might  have  a 
significant  impact  on  smaller  entities. 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis 
("Analysis")  in  accordance  with  5  U.S.C. 
604,  as  amended  by  the  FRA,  regarding 
Rule  17Ad-15.  The  Analysis  notes  that 
the  Rule,  while  requiring  transfer  agents 
to  have  written  standards  and 
procedures  for  the  acceptance  of 
signature  guarantees,  is  only  seeking  to 
assure  the  equitable  treatment  of 
eligible  guarantors  by  requiring  transfer 
agents  to  follow  what  the  Commission 
believes  is  already  required  by  state 
law.  Thus,  the  cost  to  implement  written 
standards  and  procedures  should  not  be 
significant  for  transfer  agents  already 
complying  with  applicable  state  law 
regarding  acceptance  of  signature 
guarantees. 

In  the  Analysis,  the  Commission 
shared  commentators'  concerns  about 
the  potential  cost  to  eligible  guarantors, 
particularly  small  institutions,  of  gaining 
acceptance  by  transfer  agents  generally 
and  participation  in  a  signature 


guarantee  program  in  particular.  Rule 
17Ad-15(g)  is  revised  to  provide  that  a 
transfer  agent  may  reject  a  request  for 
transfer  because  the  guarantor  was 
neither  a  member  of  nor  a  participant  in 
a  signature  guarantee  program  and  to 
permit  transfer  agents  to  accept 
signature  guarantees  from  guarantors 
who  are  participants  in  a  signature 
guarantee  program.  By  allowing  transfer  ■ 
agents  to  designate  acceptable  signature 
guarantee  programs,  free  market  forces 
should  keep  the  cost  of  such  programs 
low.  Nothing  would  prevent  an 
organization  that  currently  offers 
signature  card  distribution  service  (or 
any  other  organization,  for  that  matter) 
from  establishing  and  offering  a 
signature  guarantee  program  at  , 

competitive  rates. 

Accordingly,  the  Commission  believes 
that  any  cost  incurred  by  small  transfer 
agents  and  guarantor  institutions  would 
be  outweighed  by  the  benefits  derived 
from  the  equitable  treatment  of  eligible 
guarantor  institutions,  greater  efficiency 
in  the  transfer  of  securities,  and  the 
reduced  risk  associated  with  the 
acceptance  of  signature  guarantees. 

A  copy  of  the  Analysis  may  be 
obtained  by  contacting  Anthony  Bosch, 
Esq..  Division  of  Market  Regulation. 
Mail  Stop  5-1, 450  Fifth  Street.  NW.. 
Washington,  DC  20549. 

Xn.  Competitive  Considerations 

As  required  by  Section  23(a)  of  the 
Exchange  Act,  the  Commission  has 
specifically  considered  the  impact  that 
these  rules  would  have  on  competition. 
For  the  reasons  discussed  above,  the 
Commission  finds  that  any  increased 
burden  imposed,  including  any  increase 
in  the  costs  imposed  on  transfer  agents 
and  guarantor  institutions,  is 
outweighed  by  the  benefits  obtained 
from  the  equitable  treatment  of  all 
guarantor  institutions,  increased 
efficiency  of  the  securities  transfer 
process,  and  the  reduced  risk  associated 
with  a  guarantor's  inability  to  meet  its 
obligation.  Thus,  the  Commission  finds 
that  the  rules  would  not  impose  a 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act  and,  in  -  - 
particular.  Section  17-A  of  the  Exchange 
Act. 

Xin.  SUtutory  Authority 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  Sections  3, 
17, 17A(d),  and  23(a)  thereof.  15  U.S.C 
78c.  78q.  78q-l(d)  and  78w(a).  the 
Commission  adopts  Rule  17Ad-15.^ 


UMI 
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List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements,  Securities. 

XIV.  Text  of  Rule 

In  accordance  with  the  foregoing,  title 
17,  chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  240-AMENDED 

1.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77s.  77ttt  78c, 
7ed,  78i.  78j,  781,  78m,  78n,  7Bo,  78p,  78s,  78w. 
78x,  79q,  79t,  80a-29, 80a-37,  unless  otherwise 
noted. 

2.  Section  240.17Ad-15  is  added  to 
read  as  follows: 

§  240.17Ad-1S   Signatura  guarantMS. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  terms  shall  mean: 

(1)  Act  means  the  Securities  Exchange 
Act  of  1934; 

(2)  Eligible  Guarantor  Institution 
means: 

(i)  Banks  (as  that  term  is  defined  in 
section  3(a)  of  the  Federal  Deposit 
Insurance  Act  [12  U.S.C.  1813(a)]); 

(ii)  Brokers,  dealers  municipal 
securities  dealers,  municipal  securities 
biokers,  government  securities  dealers, 
and  government  securities  brokers,  as 
those  terms  are  defined  under  the  Act; 

(iii)  Credit  unions  (as  that  term  is 
defined  in  Section  19  (b)(1)(A)  of  the 
Federal  Reserve  Act  [12  U.S.C.  461(b)]): 

(iv)  National  securities  exchanges, 
fcgistered  securities  associations, 
clearing  agencies,^  those  terms  are 
used  under  the  A(^%nd 

(v]  Savings  associations  (as  that  term 
is  defined  in  section  3(b)  of  the  Federal 
Deposit  Insurance  Act  [12  U.S.C. 
1813(b)]). 

(3)  Guarantee  mean?  a  guarantee  of 
the  signature  of  the  person  endorsing  a 
certificated  security,  or  originating  an 
instruction  to  transfer  ownership  of  a 
security  or  instructions  concerning 
transfer  of  securities. 

(b)  Acceptance  of  Signature 
Guarantees.  \  registered  transfer  agent 
shall  not,  directly  or  indirectly,  engage 
in  any  activity  in  connection  with  a 
guarantee,  including  the  acceptance  or 
rejection  of  such  guarantee,  that  results 
in  the  inequitable  treatment  of  any 
eligible  guarantor  institution  or  a  class 
of  institutions. 

(c)  Transfer  agent's  standards  and 
procedures.  Every  registered  transfer 
agent  shall  establish: 

(1)  Written  standards  for  the 
acceptance  of  guarantees  of  securities 
transfers  from  eligible  guarantor 
institutions;  and 


(2)  Procedures,  including  written 
guidelines  where  appropriate,  to  ensure 
that  those  standards  are  used  in 
determining  whether  to  accept  or  reject 
guarantees  from  eligible  guarantor 
institutions.  Such  standards  and 
procedures  shall  not  establish  terms  and 
conditions  (including  those  pertaining  to 
fmancial  condition)  thdt,  as  written  or 
applied,  treat  different  classes  of  eligible 
guarantor  institutions  inequitably,  or 
result  in  the  rejection  of  a  guarantee 
from  an  eligible  guarantor  institution 
solely  because  the  guarantor  institution 
is  of  a  particular  type^pecified  in 
paragraphs  (a)(2)(iHa)(2)(v)  of  this 
section. 

(d)  Rejection  of  items  presented  for 
transfer.  (1)  No  registered  transfer  agent 
shall  reject  a  request  for  transfer  of  a 
certiflcated  or  uncertificated  security 
because  the  certificate,  instruction,  or 
documents  accompanying  the  certiRcate 
or  instruction  includes  an  unacceptable 
guarantee,  unless  the  transfer  agent 
determines  that  the  guarantor,  if  it  is  an 
eligible  guarantor  institution,  does  not 
satisfy  the  transfer  agent's  written 
standards  or  procedures. 

(2)  A  registered  transfer  agent  shall 
notify  the  guarantor  and  the  presentor  of 
the  rejection  and  the  reasons  for  the 
rejection  within  two  business  days  after 
rejecting  a  transfer  request  because  of  a 
determination  that  the  guarantor  does 
not  satisfy  the  transfer  agent's  written 
standards  or  procedures.  Notincation  to 
the  presentor  may  be  accomplished  by 
making  the  rejected  item  available  to 
the  presentor.  Notification  to  the 
guarantor  may  be  accomplished  by 
telephone,  facsimile,  or  ordinary  mail. 

(e)  RecoixJ  retention.  (1)  Every 
registered  transfer  agent  shall  maintain 
a  copy  of  the  standards  and  procedures 
specified  in  paragraph  (c)  of  this  section 
in  an  easily  accessible  place. 

(2)  Every  registered  transfer  agent 
shall  make  available  a  copy  of  the 
standards  and  procedures  speciHed  in 
paragraph  (c)  of  this  section  to  any 
person  requesting  a  copy  of  such 
standards  and  procedures.  The 
registered  transfer  agent  shall  respond 
within  three  days  of  a  request  for  such 
standards  and  procedures  by  sending 
the  requesting  party  a  copy  of  the 
requested  transfer  agent's  standards  and 
procedures. 

(3)  Every  registered  transfer  agent 
shall  maintain,  for  a  period  of  three 
years  following  the  date  of  the  rejection, 
a  record  of  transfers  rejected,  including 
the  reason  for  the  rejection,  who  the 
guarantor  was  and  whether  the 
guarantor  failed  to  meet  the  transfer 
agent's  guarantee  standards. 

(f)  Exclusions.  Nothing  in  this  section 
shall  prohibit  a  transfer  agent  from 


rejecting  a  request  for  transfer  of  a 
certificated  or  uncertificated  security: 

(1)  For  reasons  unrelated  to 
acceptance  of  the  guarantor  institution; 

(2)  Because  the  person  acting  on 
behalf  of  the  guarantor  institution  is  not 
authorized  by  that  institution  to  act  on 
its  behalf,  provided  that  the  transfer 
agent  maintains  a  list  of  jjeople 
authorized  to  act  on  behalf  of  that 
guarantor  institution;  or 

(3)  Because  the  eligible  guarantor 
institution  of  a  type  specified  in 
paragraph  (a)(2)(ii)  of  this  section  is 
neither  a  member  of  a  clearing 
corporation  nor  maintains  net  capital  of 
at  least  $100,000. 

(g)  Signature  guarantee  program.  (1)  A 
registered  transfer  agent  shall  be 
deemed  to  comply  with  paragraph  (c)  of 
this  section  if  its  standards  and 
procedures  include: 

(i)  Rejecting  a  request  for  transfer 
because  the  guarantor  is  neither  a 
member  of  nor  a  participant  in  a 
signattire  guarantee  program;  or 

(ii)  Accepting  a  guarantee  from  an 
eligible  guarantor  institution  who,  at  the 
time  of  issuing  the  guarantee,  is  a 
member  of  or  participant  in  a  signature 
guarantee  program. 

(2)  Within  the  first  six  months  after 
revising  its  standards  and  procedures  to 
include  a  signature  guarantee  program, 
the  transfer  agent  shall  not  reject  a 
request  for  transfer  because  the 
guarantor  is  neither  a  member  of  nor 
participant  in  a  signature  guarantee 
program,  unless  the  transfer  agent  has 
given  that  guarantor  ninety  days  written 
notice  of  the  transfer  agent's  intent  to 
reject  transfers  with  guarantees  from 
non-participating  or  non-member 
guarantors. 

(3)  For  purposes  of  paragraph  (g)  of 
this  section,  the  term  "signature 
guarantee  program,"  means  a  program, 
the  terms  and  conditions  of  which  the 
transfer  agent  reasonably  determines: 

(i)  To  facilitate  the  equitable 
treatment  of  eligible  guarantor 
institutions;  and 

(ii)  To  promote  the  prompt,  accurate 
and  safe  transfer  of  securities  by 
providing: 

(A)  Adequate  protection  to  the 
transfer  agent  against  risk  of  financial 
loss  in  the  event  persons  have  no 
recourse  against  the  eligible  guarantor 
institution:  and 

(B)  Adequate  protection  to  the 
transfer  agent  against  the  issuance  of 
unauthorized  guarantees. 

Dated:  January  6, 1992. 
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By  the  Commission.  i 

Margarat  H.  McFariaad.  | 

Deputy  Secretary. 
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RIN  3235-AE38 


SharehoMer  Communicationa  Ruiea 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. ^^ 

SUMMARY:  The  Commission  today 
announced  the  adoption  of  amendments 
to  the  shareholder  communications  and 
related  rules  to  implement  provisions  of 
the  Shareholder  Communications 
Improvement  Act  of  1990  ( "SCIA").  The 
amendments,  adopted  substantially  as 
proposed,  require:  (1). Investment 
companies  registered  under  the 
Investment  Company  Act  of  1940 
("Investment  Company  Act")  to 
distribute  information  statements  to 
shareholders  in  connection  with  a 
shareholder  meeting  where  proxies, 
consents,  or  authorizations  are  not 
solicited  by  or  on  behalf  of  the 
registrant;  and  (2)  brokers  and  banks 
that  hold  shares  for  beneficial  owners  of 
securities  in  nominee  name  to  forward 
to  the  beneficial  owners  the  proxy 
statements  of  investment  companies 
registered  under  the  Investment 
Company  Act  ("Investment  Company 
Act  registrants"),  as  well  as  the 
information  statements  of  both 
Investment  Company  Act  registrants 
and  companies  with  a  class  of  securities 
registered  under  Section  12  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"). 

DATCS:  The  amendments  are  effective 
January  la  1992.  They  apply  to 
shareholder  meetings  held,  or  corporate 
actions  taken  by  consent  or 
authorization,  on  or  after  March  31, 
1992,  that  have  a  record  date  on  or  after 
February  10. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 
Elizabeth  M.  Murphy,  Office  of 
Disclosure  Policy.  Division  of 
Corporation  Finance,  at  (202)  272-2589; 
with  regard  to  investment  company 
issues.  Kathleen  K.  Clarke,  Office  of 
Disclosure  and  Adviser  Regulation. 
Division  of  Investment  Management,  at 
(202)  272-2107,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549. 
SUPFLEMCNTARY  INFORMATION:  The 

Commission  is  adopting  amendments  to 


the  proxy  and  information  statement 
rules  under  the  Exchange  Act.'* 
Specifically,  the  revisions  affect  Rules 
14a-13.*  14b-l.»  and  14b-2*  of  Exchange 
Act  Regulation  14A  »  and  Rules  14c-l,* 
14c-2.^  and  14c-7  •  of  Exchange  Act 
Regulation  14C.*  In  addition,  a 
corresponding  amendment  to  Rule  20a- 
1  '**  under  the  Investment  Company 
Act ' '  is  adopted. 

I.  Executive  Summary  and  Background 

The  Commission  is  adopting  revisions 
to  the  proxy  and  information  statement 
rules  to  implement  amendments  to 
Exchange  Act  sections  14(b)(1)  '*  and 
14(c)  •'  enacted  by  the  SCIA."*  Prior  to 
revision,  there  were  several  regulatory 
gaps  in  the  rules.  First,  the  rules  required 
Investment  Company  Act  registrants  to 
distribute  proxy  materials  '*  to 
shareholders.  ■•  but  did  not  require 
them  to  distribute  information 
statements  to  shareholders  in 
connection  with  shareholder  meetings 
not  invohnng  the  solicitation  of 
proxies  ^  by  the  registrant.'*  Second. 


'lSV.S.C.7aaetseq. 
» 17  CFR  240.14«-13. 
» 17  CFT<  240.14b-l. 

•  17  CFR  240.14b-2. 

•  17  CFR  240.14a-l  et  seq. 
•17CFR240.I4O-1. 

'  17  CFR  240.14C-2. 

•  17  CFR  240.14C-7. 

•  17  CFR  240.14C-1  et  aeq. 
'•17CFR27a20a-l. 

'  ■  IS  U.&C  aOa-1  et  seq. 

'»15US.C78n(bHl)- 

'»15UAC.78it(cJ. 

««  Pub.  U  lOl-SSa  104  StaL  2713.  The  SCIA 
amendment*  were  enacted  on  November  15. 19B0. 
The  propo«ed  rule  amendments  were  published  in 
Release  No.  34-28ae2  (August  IS.  19»1)  |Se  FR  41KiSJ 
("Proposing  Release").  The  comments  on  the 
proposal  and  a  summary  of  comments  are  available 
for  inspection  and  copying  through  the 
Commission's  Public  Reference  Room  (File  No.  S7- 
23-9H. 

■*  The  term  "proxy  materials"  as  used  in  this 
release  refers  collectively  to  proxy  cards,  consents, 
authorizations  or  reauests  for  voting  instructions, 
proxy  or  other  soliciting  materiaL  and  annual 
reports  to  security  holders. 

**  Investment  Company  Act  section  2iO(r)  (IS 
U.S.C  S0a-20(a)l  and  related  Rule  20»-l  caiae  the 
proxy  solicitation  rules  adopted  pursuant  to 
P.xchange  Act  Section  14(aJ  to  apply  to  Investment 
Company  Ad  registrants. 

■ '  The  term  "proxies"  as  used  in  this  release 
refers  to  proxies,  consents,  or  authorizaUons. 

"  Prior  to  the  SCIA  amendments.  Exchange  Ad 
Section  14{c).  which  requires  issuers  to  distribute 
information  statements  to  shareholders  in 
connection  with  a  shareholder  meeting  where 
proxies,  consents,  or  authorizations  are  not  solicited 
by  or  on  behalf  of  management  of  the  issuer, 
pertained  only  to  companies  with  «  class  of 
securities  registered  under  Section  12  of  the 
Exchange  Act  (15  U.S.C  78;)  ("Section  12 
registrants").  Only  a  small  proportion  of  investment 
companies  are  required  to  register  under  Sectioa  12 
of  the  Exchange  Act  (/>..  closed-end  investment 
companies  whose  shares  are  traded  on  an 
exchange,  and  business  development  companies). 


the  rules  did  not  require  brokers  and 
banks  to  forward  either  the  proxy 
materials  or  information  statements  of 
Investment  Company  Act  registrants  to 
beneficial  owners.'*  Third,  while  the 
rules  required  section  12  registrants  to 
distribute  both  proxy  materials  and 
information  statements  to  shareholders, 
brokers  and  banks  were  required  to 
forward  only  the  proxy  materials  to 
beneficial  owners.*" 

The  legislation  eliminated  these  gaps 
in  regulation  of  shareholder 
communications  by  authorizing  the 
Commission  to  require:  (1)  Investment 
Company  Act  registrants  to  distribute 
information  statements  to  shareholders 
in  connection  with  shareholder  meetings 
not  involving  the  solicitation  of  proxies 
by  the  registrant  and  (2)  brokers  and 
dealers  ("brokers")  and  banks  ="  to 
transmit  to  beneficial  owners  of 
securities  the  proxy  materials  and 
information  statements  of  Investment 
Company  Act  registrants  and  the 
information  statements  of  section  12 
registrants. 

Brokers  and  banks  may  obtain 
reimbursement  of  their  reasonable  costs 
incurred  in  performing  the  obligations 
imposed  by  the  revised  proxy  and 
information  statement  delivery 
requirements.'*  The  commission  is  not, 
however,  adopting  the  proposed 
surcharge  provision  permitting  banks 
and  brokers  to  recoup  any  costs 
associated  with  implementation  of  the 
amendments,  since  commenters  on  the 
proposal  indicated  that  such  a  provision 
is  unnecessary.  Finally,  in  response  to 
commenters'  remarks,  the  revised  rules 
clarify  that  the  new  provision  requiring 
Investment  Company  Act  registrants  to 
distribute  information  statements  to 
their  shareholders  applies  only  to 
companies  that  have  made  a  public 
securities  offering.*' 


■*  Prior  to  the  SCIA  amendments,  brokers  and 
banks  were  required  to  forward  only  the  proxy 
materials  of  Section  12  registrants  to  beneHcial 
owners  pursuant  to  Exchange  Act  section  14!b)(l) 
and  related  Rules  14b-l  and  14b-^ 

"Id 

"  The  term  "banks"  includes  other  institutions 
that  may  hold  securities  in  nominee  name  for  their 
customers  including,  without  limitation,  savings  and 
loan  associations  and  savings  banks  that  maintain 
trust  and  customer  acq^unts  and  similar  entities 
that  perform  comparable  flduciary  functions  on 
behalf  of  customers.  See  Rules  14a-l(c)  p?  CFR 
240.14a-l(c)j  and  14b-2;  Release  No.  34-23276  ()une 
5. 198e)  |S1  FR  20504). 

"  Rules  14B-13(bHS)  117  CFR  240.14»-13(b){S)|. 
14b-licM2)(i)  (17  CFR  24ai4b-l(c)(2)|i||.  I4b- 
2(c)(2)(i)  117  CFR  240.14b-2(c)(2)(i)).  and  14c-7(a){5) 
|17  CFR  240.14o-7(aMS)J. 

"  This  limited  exception  has  t)een  adopted  to 
address  concerns  raised  l>y  commenters  on  the 
proposed  amendments  that  the  information 
statement  requirement  should  not  extend  to 

Cnotinued 
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The  Commission  currently  is 
conducting  a  comprehensive  review  of 
its  proxy  rules;  '*  broader  issues 
concerning  the  shareholder 
communications  and  related  rules  will 
be  considered  in  connection  with  the 
review.  This  release,  however,  is 
intended  solely  to  implement  the  SCIA 
amendments.  In  addition,  minor 
technical  revisions  have  been  adopted 
to  make  language  throughout  the 
shareholder  communications  rules 
consistent  with  the  substantive 
amendments. 

IL  Discussion  of  Amendments ' 

A.  Information  Statement  Requirements 
for  Investment  Companies 

The  rule  governing  registrants' 
obligations  to  send  an  information 
statement  to  shareholders  in  connection 
with  a  shareholder  meeting  where 
proxies  are  not  solicited  by  or  on  behalf 
of  the  registrant  **  has  been  amended  to 
include  Investment  Company  Act 
registrants.  In  this  regard,  the  term 
"registrant"  has  been  defined  in  the 
information  statement  rules  to  include 
Investment  Company  Act  registrants 
that  have  made  a  public  offering  of  their 
securities.^'  In  addition,  an  instruction 
that  directs  Investment  Company  Act 
registrants  to  Exchange  Act  Section  14 
(c)  and  related  rules  requiring 
information  statements  to  be  furnished 
to  security  holders  in  connection  with 
shareholder  meetings  not  involving  the 
solicitation  of  proxies  by  the  registrant 
has  been  added  to  the  Investment 
Company  Act  rules.*' 


inveitment  companies  that  are  still  in  the 
organizational  stage  but  have  registered  under  the 
Investment  Company  Act  because  they  propose  to 
make  a  public  offering  of  securities.  See  section  3 
(c)(l]  of  the  Investment  Company  Act  (IS  U.S.C. 
80a-3(c)(l)|.  Because  the  obligation  of  Investment 
Company  Act  registrants  to  deliver  proxies  to 
shareholders  extends  under  Investment  Company 
Act  Rule  20a-l  to  all  investment  companies 
registered  under  the  Investment  Company  Act. 
brokers  and  banks  would  be  required  to  forward 
proxy  materials  provided  by  investment  companies 
registered  under  the  Investment  Company  Act 
regardless  of  whether  they  had  made  a  public 
offering  of  their  securities. 

**  The  first  rulemaking  initiative  in  connection 
lyith  this  review  was  issued  by  the  Commission  on 
lune  25. 1991.  See  Release  No.  34-29315  (June  25, 
1991)  [SOFR  28987]. 

"  Rule  14c-2(a]  [17  CFR  240.14c-2(a)]. 

"  Rule  14o-l(j)  (17  CFR  240.14c-l(j)|. 

"  Rule  20a-l.  Pursuant  to  the  amendments. 
Investment  Company  Act  registrants  must  refer  to 
Schedule  14C  under  the  Exchange  Act  (17  CFR 
240.14C-101]  to  determine  the  information  required 
to  be  included  in  an  information  statement.  Among 
other  things.  Schedule  14C  requires  an  information 
statement  to  include  applicable  information 
responsive  to  certain  proxy  statement  items  of 
Schedule  14A  under  the  Exchange  Act  (17  CFR 
240.14a-101|.  Investment  Company  Act  registrants 
also  should  include  in  an  information  statement  all 
of  the  applicable  Information  required  to  be 


B.  Transmission  of  Shareholder 
Communications 

1.  Broker/Bank  Obligations 

The  Commission  is  ad(^ting 
amendments  to  the  shareholder 
communications  rules  to  require  brokers 
and  banks  to  transmit  to  beneficial 
owners  the  proxy  materials  of 
Investment  Company  Act  registrants 
and  the  information  statements  both  of 
Investment  Company  Act  registrants 
and  section  12  registrants.  The 
requirements  are  substantially  similar  to 
those  that  exist  with  respect  to  the 
forwarding  of  proxy  materials  prepared 
by  Section  12  registrants.  In  order  to 
implement  the  changes,  the  rules  have 
been  revised  and  reorganized  in  several 
respects.  First,  a  definitional  paragraph 
has  been  added  to  each  of  two  rules  that 
set  forth  the  obligations  of  brokers  and 
banks  to  forward  shareholder 
communications  to  beneficial  owners.** 
The  paragraph  defines  the  term 
"registrant"  to  mean  either  an 
investment  company  registered  under 
the  Investment  Company  Act  or  a 
section  12  registrant.**  Second, 
references  to  information  statements 
have  been  added  throughout  the 
shareholder  communications  rules 
where  there  previously  existed 
references  only  to  proxies,  proxy 
soliciting  materials  and  annual  reports 
to  security  holders.'^  Third,  the  rules 
have  been  reorganized  to:  (a) 
consolidate  requirements  concerning 
brokers'  and  banks'  obligations  to 
disseminate  proxy  and  information 
statement  materials  and  provide 
registrants  with  beneficial  owner 
information;**  and  (b)  list  exceptions  to 


included  in  a  proxy  statement  by  Rules  20a-2  and 
20a-3  under  the  Investment  Company  Act  (17  CFR 
270.20a-2  and  270.20a-3). 

**  Rules  14b-l(a)  (17  CFK  240.14b-:(a)|  and  14b- 
2(a)  (17  CFR  240.14b-2(a]). 

**  The  new  definitional  paragraph  also  states 
that,  unless  the  context  otherwise  requires,  all  terms 
used  in  Rules  14b-l  and  14b-2  shall  have  the  same 
meaning  as  in  the  Exchange  Act  and,  with  respect  to 
proxy  materials  and  information  statements,  as  in 
Rules  I4a-1  and  I4c-l,  respectively,  thereunder.  In 
addition.  Rule  14b-2(a)  states  that  the  term  "bank" 
means  a  bank,  association,  or  other  entity  that 
exercises  fiduciary  powers.  It  further  states  that  the 
term  "beneficial  owner"  includes  any  person  who 
has  or  shares,  pursuant  to  an  instrument,  agreement, 
or  otherwise  the  power  to  vote,  or  to  direct  the 
voting,  of  a  security.  The  statement  explaining  use 
of  the  term  "bank"  tracks  the  previously  existing 
lead-in  language  to  Rule  14b-2.  The  beneficial  owner 
definition  previously  was  included  in  paragraph  (j) 
of  the  rule  (17  CFR  240.14-2(j)|. 

">  Rules  14b-l  (b)(2)  (17  CFR  240.14b-l(b)(2)),  14b- 
l(c)(l)ti)  (17  CFR  240.14b-l(c)(l)(i)l,  14b-2(b)(3)  (17 
CFR  240.14b-2(b)(3)).  and  14b-2(c)(l)(i)  (17  CFR 
240.14b-2(cKl)|i)|. 

"  The  consolidated  dissemination  and  beneficial 
owner  information  requirements,  as  applicable  to 
brokers,  are  reflected  in  Rule  14b-l(b)  (17  CFR 
240.l4b-l(b)l.  Similar  requirements  applicable  to 


the  dissemination  and  beneficial  owner 
information  requirements.**  Fourth,  the 
rules  have  been  amended  to  cross- 
reference  corresponding  rules  setting 
forth  the  registrants'  obligations  to 
furnish  their  information  statements  to 
brokers  or  banks.** 

2.  Registrant  Obligations 

Pursuant  to  the  rules,  both  section  12 
registrants  and  Investment  Company 
Act  registrants  must  transmit 
information  statements  to  their 
shareholders  at  least  20  calendar  days 
prior  to  the  shareholder  meeting  date  or. 
in  the  case  of  action  by  consent  or 
authorization,  20  calendar  days  prior  to 
the  earliest  date  on  which  corporate 
action  can  be  taken.**  An  amendment 
to  the  information  statement  rules 
requires  registrants  to  make  inquiries  of 
brokers  and  banks  as  to  the  number  of 
beneficial  owners  at  least  20  business 
days  prior  to  the  earlier  of:  (a)  The 
record  date  for  the  shareholder  meeting 
or  action  by  written  consent;  or  (b)  the 
mailing  date  of  the  information 
statement.**  This  inquiry  requirement  is 


banks  are  reflected  in  Rule  I4b-2(b)  (17  CFR 
240.14b-Z(b)|. 

*■  The  exceptions  to  banks'  and  brokers' 
forwarding  requirements  are  set  forth  in  new 
paragraph  (c)  lo  Rules  14b-l  and  14b-2.  These 
exceptions  applied  under  the  rules  prior  to  revision 
and  relate  to:  (i)  beneficial  owners  of  exempt 
employee  benefit  plan  securities  (with  respect  lo 
brokers.  Rule  14b-l(d)  (17  CFR  240.14b-1(d)j.  and 
with  respect  to  banks,  Rule  14b-2(g)  (17  CFR 
240.14b-2(g)|):  (ii)  provision  of  assurance  of 
reimbursement  of  reasonable  expenses  (with 
respect  to  brokers.  Rule  14b-l(e)|1)  |17  CFR 
240.14b-l(e)|1)j.  and  with  respect  to  banks.  Rule 
14b-2(f)(1)  (17  CFR  240.14b-2(f)(l))):  and  (iii)  mailing 
of  annual  reports  where  the  registrant  assumes  this 
obligation  for  non-objecting  or  consenting  beneficial 
owners  (with  respect  to  brokers.  Rule  14b-l(e)(2)  (17 
CFR  240.14b-l(e)|2)j.  and  with  respect  lo  banks. 
Rule  14b-2(fH2)  (17  CFR  240.14b-2|f)(2))). 
Corresponding  changes  have  been  made  where 
these  redesignated  provisions  are  cross-referenced 
in  Rules  148-13  and  14o-7. 

"  Specifically,  cross-references  have  been  added 
to  Rules  14b-l(b)(l)  (17  CFR  240.14b-l(b)(1)|.  14b- 
lfc)(2)(Ji)  |17  CFR  240.14b-l(c)(2Hii)l.  14b-2(b)(1)(l) 
(17  CFR  240.14b-2(bM1)(i)l,  14b-2(b)[1)(ii)  (17  CFR 
240.14b-2(b)(l)(li)|,  and  14b-2(b)(1)(iil(B)  (17  CFR 
210.14b-2(b)(1)(ii)(B)l. 

><  Rule  14C-2. 

»•  This  requirement  has  been  incorporated  in 
Rule  14c-7(a)  (17  CFR  240 14c-7(a)j  by  the  addition 
of  a  new  paragraph  (3)  (old  paragraphs  |3)  and  (4) 
have  befin  redesignated  as  paragraphs  (4|  and  (5|). 
In  addition.  Note  3  to  renumbered  paragraph  (4)  has 
been  revised  lo  reference  the  obligations  or  broken 
and  banks  lo  transmit  information  statements  lo 
beneficial  owners,  as  required  under  the  amended 
rules.  Rule  14c-7  also  has  been  modified  lo  require 
that  registrants  inquire  of  brokers  and  banks 
whether  an  agent  has  been  designated  to  act  on 
their  behalf  for  purposes  of  conforming  the  rule  to  a 
similar  requirement  in  Rule  14a-13(a)(1)(C)  (17  CFR 
240.14a-13(a)(l)(C))  under  the  proxy  rules.  Rule  14o- 
7(a)(ll(iHC)  (17  CFR  240.14c-7(a)(l)(i)(C)|. 
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comparable  to  the  requirement  already 
included  in  the  proxy  rules,'*  and  is 
equally  important  to  the  information 
statement  dissemination  process. 

C.  Reimbursement  of  Costs  for  Delivery 
of  Registrant  Proxy  Materials  and 
Information  Statements  I 

As  under  the  former  rules,  registrants 
must  reimburse  brokers  and  banks  for 
reasonable  expenses  associated  with 
the  transmittal  of  proxy  materials  and 
information  statements  to  beneficial 
owners.'^  The  rules  of  the  self- 
regulatory  organizations  provide  for 
specific  reimbursement  rates  with 
respect  to  brokers.'*  Although  banks 
are  not  subject  to  comparable  self- 
regulatury  organization  rules,  they  may 
rely  on  a  non-exclusive  safe-harbor 
provision  providing  that  amounts 
charged  registrants  by  banks  for 
forwarding  shareholder  communications 
to  beneficial  owners  are  reasonable  if 
they  do  not  exceed  amounts  permitted 
to  be  charged  by  brokers.** 


"  Rule  14a-ll(a)(3|  |17  CFR  240.14ii-13{n)(3||. 
The  new  notice  requirement  is  different  from  that  in 
Rule  14a-13(a)|^)  for  proxy  materials  to  the  extent 
necessary  to  conform  to  the  timing  requirements  for 
the  mailing  of  information  statements.  With  respect 
lo  liming  requirements,  the  Commission's  recently 
adopted  rules  with  respect  to  limited  partnership 
roll-up  transactions  that  include  a  minimum  proxy 
solicitation  and  informalioo  statement  transmittal 
period  of  60  calendar  days  prior  to  a  meeting  for  the 
earliest  date  of  partnership  action  by  consent,  or,  if 
shorter,  the  maximum  period  permitted  under 
apolicatile  state  law.  Release  Nc.  34-20883  (Oct.  30. 
1>»1H56FR  57237). 

"  Rules  14a-13(a)(5)  |17  CFR  240.14«-13(fl)(5)|. 
14B-13(b)(5J.  |17  CFR  240.14a-13(b)|S)|,  14c-7|a)(5) 
|17  CFR  240.14c-7(a)(5)|.  and  14c-7(bt15)  117  CFR 
240.14c-7(bM5)|.  Corresponding  reimbursement 
provisions  appear  in  the  rules  applicable  to  brokers 
and  banks  and  provide  that  there  is  no  obligation  to 
transmit  such  materials  or  to  provide  bencncial 
owner  information  if  the  broker  or  bank  does  not 
receive  assurance  of  reimbursement  of  reasonable 
expenses.  Rules  14b-1(c)(2)(iJ  and  14b-2(c)(2)(i). 

'*  The  rules  of  the  self-regulatory  oi^ganlTations. 
approved  by  the  Commission  pursuant  to  Section 
19(b)  of  the  Exchange  Act  115  U.S.C.  7es(b)|.  provide 
for  approved  rales  of  reimbursement  of  member 
organizations  for  all  out-of-pocket  expenses 
incurred  in  connection  with  proxy  solicitations:  for 
example,  in  connection  with  a  routine  annual 
meeting,  the  rates  are  $.60  for  each  set  of  proxy 
material  plus  postage.  Am.  Stock  Ex.  Cuide  (CCH) 
1  9528.80  at  2716  through  2718  (Rule  57«):  2  N.Y.S.P.. 
Guide  (CCH]  f  2451  90  at  3808  (Rule  4S1)-.  NASD 
Manoa!  (CCH)  1  2151  at  2039  (Section  1  of  Rules  of 
Fair  Practice).  These  rules  included  a  surcharge, 
adopted  in  1985  and  effective  for  the  first  two 
annual  meetings  after  March  28, 1985  (S.20  for  each 
set  of  proxy  materials  distributed  the  Tirsl  year  and 
S.I85  for  each  set  distributed  the  second  year)  that 
enabled  brokers  to  recoup  the  start-up  costs 
asso<:ialed  with  the  implementation  of  the  rules 
requiring  brokers  lo  identify  non-objecting 
beneficial  owtiers. 

»  Rule  14b-Z(c)(2).  The  safe-harbor  was  adopted 
in  1988  in  conjunction  with  adoption  of  the 
shafeholder  communications  rules  applicaUe  lo 
banks.  In  tlte  release  establishing  the  safe-harbor. 
the  CommisaKMi  also  stated  that  the  surcharge 
approved  for  btohets  would  be  included  in  the 


Based  on  commenters'  remarks,  the 
revised  rules  do  not  authorize  brokers 
and  banks  to  seek  reimbursement  of  a 
proposed  surcharge  amount  in 
connection  with  implementation  of 
procedures  facilitating  compliance  with 
the  new  requirements.  The  commenters 
indicated  that,  as  a  result  of  self- 
regulatory  organization  requirements     - 
and  common  practice,  brokers  and 
banks  currently  transmit  information 
statements  to  the  beneficial  owners  of 
securities  of  Investment  Company  Act 
registrants  and  have  developed 
processing  systems  that  include  the 
beneficial  owner  information.  The 
commenters  indicated  that  it  is  unlikely 
that  brokers  and  banks  will  have  to 
modify  their  systems  to  a  significant 
extent  in  order  to  transmit  proxy 
materials  and  information  statements  to 
the  beneficial  owners  of  Investment 
Company  Act  registrants -or  to 
determine  whether  such  beneficial 
owners  object  or  consent  to  disclosure 
of  their  identity.  Although  a  specific 
surcharge  provision  has  not  been 
adopted,  the  reasonable  expenses 
provision  in  the  proxy  and  information 
statement  rules  *°  will  permit 
reimbursement  of  the  costs  incurred  by 
brokers  and  banks  in  the  uncommon 
instances  where  they  must  modify  their 
procedures  to  facilitate  compliance  with 
the  revised  rules.*' 

The  Commission  also  has  not  adopted 
a  waiver  procedure  that,  under  limited 
circumstances,  would  have  enabled 
brokers  and  banks  to  seek  permission  to 
defer  compliance  with  the  new 
requirements.  Commenters  indicated 
that  such  a  deferral  procedure  is 
unnecessary. 

III.  Cost-Benefit  Analysis 

In  the  Proposing  Release,  commenters 
were  asked  to  provide  information  that 
would  assist  the  Commission  in 
evaluating  the  costs  and  benefits  that 
may  result  from  the  proposed  changes  to 
the  shareholder  communications, 
information  statement,  and  related  rules. 
Two  commenters  expressed  general 
remarks  concerning  the  anticipated 
costs  of  the  proposed  amendments.  One 
suggested  that  the  additional  costs  of 


reasonable  reimbursable  expenses  of  banks. 
Release  No.  34-23847  (December  9. 1986}  [51  FR 
44627). 

«»  Rules  t4»>-l(cK2)  and  14b-2((:)(3)  117  CFR 
240.14b-1(c)(2)  and  240.14b-2<c)(3j].  Reasonable 
expenses  include  botli  direct  and  indirect  costs 
incurred  in  performing  the  obligations  imposed  by 
Rule  14b-l(bM2)  and  (b)(3)  |17  CFR  240.14b-l(b)(3)| 
and  by  Rule  14b-2(b)(2),  (b)(3)  and  lb)(4|  |17  CFR 
240.14b-2(b)(2).  240  14bHb)(3).  and  24ai4b-2(bM4U. 

* '  The  surcharge  amounts  referred  to  in  n.38. 
supra,  may  serve  as  a  useful  reference  in 
establishing  the  "reasonableness "  of  any  requested 
cost  reimbarsemeat. 


transmitting  shareholder 
communications  to  beneficial  owners 
who  refuse  to  disclose  their  names  and 
addresses  to  registrants  should  be  borne 
by  the  beneficial  owners  themselves. 
The  other  stated  that  the  expense  of 
mailing  investment  company  material  to 
beneficial  owners  would  be  substantial. 

Four  commenters  expressed  specific 
remarks  on  the  proposed  surcharge  that 
has  not  been  adopted  by  the 
Commission.  All  fourof  the  commenters 
opposed  the  surcharge  on  grounds  that 
most  brokers  and  banks  have 
established  shareholder  communication 
distribution  procedures  that  can  be 
readily  and  inexpensively  adapted  to 
accommodate  the  distribution  of 
investment  company  materials. 

The  majority  of  the  commenters 
expressed  general  support  for  the 
proposed  amendments  and'indicated 
that  they  were  an  appropriate  means  to 
implement  the  changes  made  by  the 
SCIA.  The  Commission  believes  that  the 
benefits  to  be  derived  from  enhanced 
shareholder  communications  oiitweigh 
the  additional  costs  that  will  be  incurred 
by  the  registrants  as  a  result  of  the  new 
requirements. 

IV.  Final  Regulatory  Flexibility  Analysis 

A  final  regulatory  flexibility  analysis 
has  been  prepared  regarding  the 
amendments  in  accordance  with  5 
U.S.C.  604.  A  copy  of  the  analysis  may 
be  obtained  by  contacting  Elizabeth  M. 
Murphy,  Office  of  Disclosure  Policy, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington.  DC 
20549.  The  corresponding  Initial 
Regulatory  Flexibility  Analysis  appears 
at  56  FR  41635  (Rel.  No.  34-29562). 

V.  Effective  Date 

These  amendments  are  effective 
January  10, 1992.  They  apply  to 
shareholder  meetings  held,  or  corporate 
action  taken  by  consent  or 
authorization,  on  or  after  March  31, 
1992,  that  have  a  record  date  on  or  after 
February  10, 1992.  The  early  effective 
date  is  necessary  since  the  shareholder 
communication  rules  require  registrants 
to  make  inquiries  of  brokers  and  banks 
20  business  days  prior  to  the  record  date 
for  a  shareholder  meeting  or  corporate 
action.  The  Administrative  Procedure 
Act  permits  effectiveness  in  fewer  than 
30  days  after  publication,  inter  alia,  "as 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule."  ** 

To  assure  that  all  shareholders 
receive  the  proxy  and  other  material  in 
a  prompt  and  orderly  manner  to 


«  5  VS.C.  5S31dM3). 


UMI 
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facilitate  an  informed  shareholder  vote, 
it  is  essential  that  the  revised  rules  be 
effective  for  as  great  as  possible  a 
portion  of  shareholder  meetings  or 
actions  taken  by  consent  or 
authorization  in  the  1992  proxy  season. 
In  addition,  the  Commission's 
experience  and  commenters'  remarks 
indicate  that  a  distribution  structure 
exists  to  permit  compliance  with  the 
rules  without  undue  burden  or  cost  on 
issuers  or  others. 

VI.  Statutory  Basis  for  Rules 

The  amendments  to  the  proxy  and 
information  statement  rules  are  being 
adopted  pursuant  to  Exchange  Act 
Sections  14  and  23(a).  The  amendment 
to  the  investment  company  rules  is 
being  adopted  pursuant  to  Investment 
Company  Act  Sections  20(a]  and  38(a). 

List  of  Subjects  in  17  CFR  Parts  240  and 
270 

Reporting  and  recordkeeping 
requirements.  Securities.  Investment 
companies. 

Vn.  Text  of  the  Rules 

In  accordance  with  the  foregoing,  title 
17,  chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  240-CENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77c  77d.  778,  77ftt  78c 
78d.  78i,  78j.  78l.  78in.  78n.  78o.  78p,  788.  78w, 
78x,  79q,  791, 80a-29, 80a-37,  unless  otherwise 
noted. 

2.  By  amending  §  240.14a-13  to  revise 
Note  2  to  paragraph  (a)  to  read  as 

follows: 

§  24b.14a-13    Obligation  of  raglttrants  hi 
communicating  witti  beneficial  owners. 

(a)  *  •  * 

Note  2:  The  attention  of  registrants  is 
called  to  the  fact  tiiat  each  brolcer,  dealer, 
bank,  association,  and  other  entity  that 
exercises  fiduciary  powers  has  an  obligation 
pursuant  to  S  240.i4b-l  and  $  240.14b-2 
(except  as  provided  therein  with  respect  to 
exempt  employee  benefit  plan  securities  held 
in  nominee  name]  and,  with  respect  to 
brokers  and  dealers,  applicable  self- 
regulatory  organization  requirements  to 
obtain  and  forward,  within  the  time  periods 
prescribed  therein,  (a)  proxies  (or  in  lieu 
thereof  requests  for  voting  instructions]  and 
proxy  soliciting  materials  to  beneficial 
owners  on  whose  behalf  it  holds  securities, 
and  (b]  annual  reports  to  security  holders  to 
beneficial  owners  on  whose  behalf  it  holds 
securities,  imless  the  registrant  has  notified 
the  record  holder  or  respondent  bank  that  it 
has  assumed  responsibility  to  mail  such 
material  to  beneficial  owners  whose  names, 


addresses,  and  securities  positions  are 
disclosed  pursuant  to  1 24ai4b-l(b)(3]  and 
i  24ai4b-2(b)(4Kii)  and  (iii). 


S240.i4a-13   lAmended] 

3.  By  further  amending  S  240.14a-13  as 
follows: 

(A)  In  paragraph  (a)(l)(i)(C)  remove 
the  reference  to  "i  240.14b-l(c)  or 

8  240.14b-2(e)(2)  and  (3)"  and  add  in  its 
place  "S  240.14b-l(b)(3)  or  t  240.14b- 
2(b)(4)(ii)  and  (iii)": 

(B)  In  paragraphs  (a)(l)(ii)(A).  Uie 
introductory  text  of  (b).  and  (c)  remove 
the  reference  to  "5  240.14b-l(c)  and 

S  240.14b-2(e)(2)  and  (3) "  and  add  in  its 
place  "i  240.14b-l(b)(3)  and  fi  240.14b- 
2(b)(4){ii)  and  (iii)"; 

(C)  In  paragraph  (a)(2)  remove  the 
reference  to  "8  240.14l>-2(a)(l)"  and  add 
in  its  place  "8  240.14b-2(b)(l)(i)";  and 

(D)  In  paragraph  (b)(1)  remove  the 
reference  to  "8  240.14b-2(e)(l)"  and  add 
in  its  place  "8  240.l4b-2(b)(4)(i)". 

4.  By  revising  8  240.14b-l  to  read  as 
follows: 

9240.14b-1    Obligation  of  registered 
brokers  end  tfselers  in  connection  wllh  the 
prompt  forwerdbig  of  certain 
conwnuniceBone  ID  beneficial  owners. 

(a)  Definitions.  Unless  the  context 
otherwise  requires,  all  terms  used  in  this 
section  shall  have  the  same  meanings  as 
in  the  Act  and,  with  respect  to  proxy 
soliciting  material,  as  in  8  240.14a-l 
thereunder  and,  with  respect  to 
information  statements,  as  in  8  240.14c- 
1  thereunder.  In  addition,  as  used  in  this 
section,  the  term  "registrant"  means: 

(1)  The  issuer  of  a  class  of  securities 
registered  piuvuant  to  section  12  of  the 
Act;  or 

(2)  An  investment  company  registered 
under  the  Investment  Company  Act  of 
1940. 

(b)  Dissemination  and  beneficial 
owner  information  requirements.  A 
broker  or  dealer  registered  under 
Section  15  of  the  Act  shall  comply  with 
the  following  requirements  for 
disseminating  certain  communications 
to  beneficial  owners  and  providing 
beneficial  owner  information  to 
registrants. 

(1)  The  broker  or  dealer  shall  respond, 
by  Brst  class  mail  or  other  equally 
prompt  means,  directly  to  the  registrant 
no  later  than  seven  business  days  after 
the  date  it  receives  an  inquiry  made  in 
accordance  with  8  240.14a-13(a)  or 
8  240.14c-7(a)  by  indicting,  by  means  of 
a  search  card  or  otherwise: 

(i)  The  approximate  number  of 
customers  of  the  broker  or  dealer  who 
are  beneficial  owners  of  the  registrant's 
securities  that  are  held  of  record  by  the 
broker,  dealer,  or  its  nominee; 


(ii)  The  number  of  customers  of  the 
broker  or  dealer  who  are  beneficial 
owners  of  the  registrant's  securities  who 
have  objected  to  disclosure  of  their 
names,  addresses.and  securities 
positions  if  the  registrant  has  indicated, 
pursuant  to  8  240.14a-13(a)(l)(ii)(A)  or 
8  240.14c-7{a)(l)(ii)(A),  that  it  wriU 
distribute  the  annual  report  to  security 
holders  to  beneficial  owners  of  its 
securities  whose  names,  addresses  and 
securities  positions  are  disclosed 
pursuant  to  paragraph  (b)(3)  of  this 
section;  and 

(iii)  The  identity  of  the  designated    ' 
agent  of  the  broker  or  dealer,  if  any, 
acting  on  its  behalf  in  fulfilling  its 
obligations  under  paragraph  (b)(3]  of 
this  section:  Provided,  however,  that  if 
the  broker  or  dealer  has  informed  the 
registrant  that  a  designated  office(s)  or 
department(s)  is  to  receive  such 
inquiries,  receipt  for  purposes  of 
paragraph  (b)(1)  of  this  section  shall 
mean  receipt  by  such  designated 
office(s)  or  department(s). 

(2)  The  broker  or  dealer  shall,  upon 
receipt  of  the  proxy,  other  proxy 
soliciting  material,  information 
statement,  and/or  annual  reports  to 
security  holders,  forward  such  materials 
to  its  customers  who  are  beneficial 
owners  of  the  registrant's  securities  no 
later  than  five  business  days  after 
receipt  of  the  proxy  material, 
information  statement  or  annual  reports. 

(3)  The  broker  or  dealer  shall  through 
its  agent  or  direcdy: 

(!)  Provide  the  registrant,  upon  the 
registrant's  request,  with  the  names, 
addresses,  and  securities  positions, 
compiled  as  of  a  date  specified  in  the 
registrant's  request  which  is  no  earlier 
than  five  business  days  after  the  date 
the  registrant's  request  is  received,  of  its 
customers  who  are  beneficial  owners  of 
the  registrant's  securities  and  who  have 
not  objected  to  disclosure  of  such 
information;  Provided,  however,  that  if 
the  broker  or  dealer  has  informed  the 
registrant  that  a  designated  ofrice(8)  or 
department(s)  is  to  receive  such 
requests,  receipt  shall  mean  receipt  by 
such  designated  office(s)  or 
department(s);  and 

(ii)  Transmit  the  data  specified  in 
paragraph  (b)(3)(i)  of  this  section  to  the 
registrant  no  later  than  five  business 
days  after  the  record  date  or  other  date 
specified  by  the  registrant. 

Note  1:  Where  a  broker  or  dealer  employs  a 
designated  agent  to  act  on  its  l>ehalf  in 
performing  the  obligations  imposed  on  the 
broker  or  dealer  by  paragraph  (b)(3)  of  this 
section,  the  five  business  day  time  period  for 
determining  the  date  as  of  which  the 
beneficial  owner  information  is  to  l>e 
compiled  is  calculated  from  the  date  the 
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designated  agent  receives  the  registrant's 
request.  In  complying  with  the  registrant's 
request  for  beneficial  owner  information 
under  paragraph  (b)(3)  of  this  section,  a 
broker  or  dealer  need  only  supply  the 
registrant  with  the  names,  addresses,  and 
securities  positions  of  non-objecting 
beneficial  owners. 

Note  2:  If  a  broker  or  dealer  receives  a 
registrant's  request  less  than  five  business 
days  before  the  requested  compilation  date,  it 
must  provide  a  list  compiled  as  of  a  date  that 
is  no  more  than  five  business  days  after 
receipt  and  transmit  the  list  within  five 
business  days  after  the  compilation  date. 

[c]  Exceptions  to  dissemination  and 
beneficial  owner  information 
requirements.  A  broker  or  dealer 
registered  under  section  15  of  the  Act 
shall  be  subject  to  the  following  with 
respect  to  its  dissemination  and 
beneFicial  owner  information 
requirements. 

(1)  With  regard  to  beneficial  owners 
of  exempt  employee  benefit  plan 
securities,  the  broker  or  dealer  shall: 

(i]  Not  include  information  in  its 
response  pursuant  to  paragraph  (b)(1)  of 
this  section  or  forward  proxies  (or  in 
lieu  thereof  requests  for  voting 
instructions),  proxy  soliciting  material, 
information  statements,  or  annual 
reports  to  security  holders  pursuant  to 
paragraph  (b)(2]  of  this  section  to  such 
beneficial  owners;  and 

(ii)  Not  include  in  its  response, 
pursuant  to  paragraph  (b)(3]  of  this 
section,  data  concerning  such  beneficial 
owners. 

(2)  A  broker  or  dealer  need  not 
satisfy: 

(i)  Its  obligations  under  paragraphs 
(b)(2]  and  (b)(3)  of  this  section  if  a 
registrant  does  not  provide  assurance  of 
reimbursement  of  the  broker's  or 
dealer's  reasonable  expenses,  both 
direct  and  indirect,  inciured  in 
connection  with  performing  the 
obligations  imposed  by  paragraphs 
(b)(2)  and  (b)(3)  of  this  section;  or 

(ii)  Its  obligation  under  paragraph 
(b)(2)  of  this  section  to  forward  annual 
reports  to  non-objecting  beneficial 
owners  identified  by  the  broker  or 
dealer,  through  its  agent  or  directly, 
pursuant  to  paragraph  (b)(3)  of  this 
section  if  the  registrant  notifies  the 
broker  or  dealer  pursuant  to  §  240.14a- 
13(c)  or  §  240.14c-7(c)  that  the  registrant 
will  mail  the  annual  report  to  sudi  non- 
objecting  beneficial  owners  identified 
by  the  broker  or  dealer  and  delivered  in 
a  list  to  the  registrant  pursuant  to 
paragraph  (b)(3)  of  this  section. 

5.  By  revising  %  240.14b-2  to  read  as 
follows: 


§240.14t>-2   Obligation  of  banks. 
Msoeiatlons  and  otiMr  sntniM  ttwt 
txardM  fiduciary  powars  In  oonnactlon 
with  ttw  prompt  f  omrarding  of  cartam 
communlcationa  to  banaf  icial  ownara. 

(a)  Definitions.  Unless  the  context 
otherwise  requires,  all  terms  used  in  this 
section  shall  have  the  same  meanings  as 
in  the  Act  and,  with  respect  to  proxy 
soliciting  material,  as  in  §  240.14a-l 
thereunder  and.  with  respect  to 
information  statements,  as  in  §  240.14c- 
1  thereunder.  In  addition,  as  used  in  this 
section,  the  following  terms  shall  apply: 

(1)  The  terrri  "bank"  means  a  bank, 
association,  or  other  entity  that 
exercises  fiduciary  powers. 

(2)  The  term"beneficial  owner" 
includes  any  person  who  has  or  shares, 
pursuant  to  an  instrument,  agreement,  or 
otherwise,  the  power  to  vote,  or  to  direct 
the  voting  of  a  security. 

Note  1:  If  more  than  one-person  shares  " 
voting  power,  the  provisions  of  the 
instrument  creating  that  voting  power  shall 
govern  with  respect  to  whether  consent  to 
disclosure  of  beneficial  owner  information 
has  been  given. 

Note  2:  If  more  than  one  person  shares 
voting  power  or  if  the  instrument  creating 
that  voting  power  provides  that  such  power 
shall  be  exercised  by  different  persons 
depending  on  the  nature  of  the  corporate 
action  involved,  ail  persons  entitled  to 
exercise  such  power  shall  be  deemed 
beneficial  owners;  Provided,  however,  that 
only  one  such  beneficial  owner  need  l>e 
designated  among  the  beneficial  owners  to 
receive  proxies  or  requests  for  voting 
instructions,  other  proxy  soliciting  material 
information  statements,  and/or  annual 
reports  to  security  holders,  if  the  person  so 
designated  assumes  the  obligation  to 
disseminate,  in  a  timely  manner,  such 
materials  to  the  other  beneficial  owners. 

(3)  The  term  "registrant"  means: 

(i)  The  issuer  of  a  class  of  securities 
registered  pursuant  to  section  12  of  the 
Act;  or 

(ii)  An  investment  company  registered 
under  the  Investment  Company  Act  of 
1940. 

(b)  Dissemination  and  beneficial 
owner  information  requirements.  A 
bank  shall  comply  with  the  following 
requirements  for  disseminating  certain 
communications  to  beneficial  owners 
and  providing  beneficial  owner 
information  to  registrants. 

(1)  The  bank  shall:  (1)  Respond,  by 
first  class  mail  or  other  equally  prompt 
means,  directly  to  the  registrant  no  later 
than  one  business  day  after  the  date  it 
receives  an  inquiry  made  in  accordance 
with  §  240.14a-13(a)  or  S  240,14c-7(a)  by 
indicating  the  name  and  address  of  each 
of  its  respondent  banks  that  holds  the 
registrant's  securities  on  behalf  of 
beneficial  owners,  if  any;  and 


(ii)  Respond,  by  first  elass  mail  or 
other  equally  prompt  means,  directly  to 
the  registrant  no  later  than  seven 
business  days  after  the  date  it  receives 
an  inquiry  made  in  accordance  with 
i  240.14a-13(a)  or  §  240.14c-7{a)  by 
indicating,  by  means  of  a  search  card  or 
otherwise: 

(A)  The  approximate  number  of 
customers  of  the  bank  who  are 
beneficial  owners  of  the  registrant's 
securities  that  are  held  of  record  by  the 
bank  or  its  nominee; 

(Bj  If  the  registrant  has  indicated, 
pursuant  to  §  240.14a-13(a){l)(il)(A)  or 
§  240.14c-7(a)(l)(ii)(A),  that  it  will 
distribute  the  annual  report  to  security 
holders  to  beneficial  owners  of  its 
securities  whose  names,  addresses,  and 
securities  positions  are  disclosed 
pursuant  to  paragraphs  (b](4}  (ii)  and 
(iii)  of  this  section: 

(1)  With  respect  to  customer  accounts 
opened  on  or  before  December  28. 1986, 
the  number  of  beneficial  owners  of  the 
registrant's  securities  who  have 
affirmatively  consented  to  disclosure  of 
their  names,  addresses,  and  securities 
positions;  and 

[2]  With  respect  to  customer  accounts 
opened  after  December  28. 1986.  the 
number  of  beneficial  owners  of  the 
registrant's  securities  who  have  not 
objected  to  disclosure  of  their  names, 
addresses,  and  securities  positions;  and 

(C)  The  identity  of  its  designated 
agent,  if  any,  acting  on  its  behalf  in 
fdfiUing  its  obligations  under 
paragraphs  (b)(4)  (ii)  and  (iii)  of  this 
section; 

Provided,  however,  that  if  the  bank  or 
respondent  bank  has  informed  the 
registrant  that  a  designated  office(s)  or 
department(s)  is  to  receive  such 
inquiries,  receipt  for  purposes  of 
paragraphs  (b)(1)  (i)  and  (ii)  of  this 
section  shall  mean  receipt  by  such 
designated  office(s)  or  department(s). 

(2)  Where  proxies  are  solicited,  ^e 
bank  shall,  within  five  business  days 
after  the  record  date: 

(i)  Execute  an  omnibus  proxy, 
including  a  power  of  substitution,  in 
favor  of  its  respondent  banks  and 
forward  such  proxy  to  the  registrant; 
and 

(Ii)  Furnish  a  notice  to  each 
respondent  bank  in  whose  favor  an 
omnibus  proxy  has  been  executed  that  it 
has  executed  such  a  proxy,  including  a 
power  of  substitution,  in  its  favor 
pursuant  to  paragraph  (b)(2)(i)  of  thiS' 
section. 

(3)  Upon  receipt  of  the  proxy,  other 
proxy  soliciting  material,  information 
statement  and/or  annual  reports  to 
security  holders,  the  bank  shall  forward 
such  materials  to  each  beneficial  owner 
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on  whose  behalf  it  holds  securities,  no 
later  than  five  business  days  after  the 
date  it  receives  such  material  and, 
where  a  proxy  is  solicited,  the  bank 
shall  forward,  with  the  other  proxy 
soliciting  material  and/or  the  annual 
report,  either 
(i)  A  properly  executed  proxy; 

(A)  Indicating  the  number  of  securities 
held  for  such  beneficial  owner, 

(B)  Bearing  the  beneficial  owner's 
account  number  or  other  form  of 
identification,  together  with  instructiona 
as  to  the  procedures  to  vote  the 
securities; 

(C)  Briefly  stating  which  other 
proxies,  if  any,  are  required  to  permit 
securities  to  be  voted  under  the  terms  of 
the  instrument  creating  that  voting 
power  or  applicable  state  law;  and 

(D)  Being  accompanied  by  an 
envelope  addressed  to  the  registrant  or 
its  agent,  if  not  provided  by  the 
registrant;  or 

(ii)  A  request  for  voting  instructions 
(for  which  registrant's  form  of  proxy 
may  be  used  and  which  shall  be  voted 
by  the  record.holder  bank  or  respondent 
bank  in  accordance  with  the  instructions 
received),  together  with  an  envelope 
addressed  to  the  record  holder  bank  or 
respondent  bank. 

(4)  The  bank  shall: 

(i)  Respond,  by  first  class  mail  or 
other  equally  prompt  means,  directly  to 
the  registrant  no  later  than  one  business 
day  after  the  date  it  receives  an  inquiry 
made  in  accordance  with  §  240.14a- 
13(b)(1)  or  S  240.14c-7(b)(l)  by 
indicating  the  name  and  address  of  each 
of  its  respondent  banks  that  holds  the 
registrant's  securities  on  behalf  of 
beneficial  owners,  if  any; 

(ii)  Through  its  agent  or  directly, 
provide  the  registrant,  upon  the 
registrant's  request  and  within  the  time 
specified  in  paragraph  (b)(4)(iii)  of  this 
section,  with  the  names,  addresses,  and 
securities  position,  compiled  as  of  a  date 
specified  in  the  registrant's  request 
which  is  no  earlier  than  five  business 
days  lifter  the  date  the  registrant's 
request :?  i-eceived,  of; 

(A)  With  respect  to  customer  accounts 
opened  on  or  before  December  28, 1986. 
beneficial  owners  of  the  registrant's 
securities  on  whose  behalf  it  holds 
securities  who  have  consented        ^ 
affirmatively  to  disclosure  of  such 
information,  subject  to  paragraph  (b)(5) 
of  this  section;  and 

(B)  With  respect  to  customer  accounts 
opened  after  December  28. 1986, 
beneficial  owners  of  the  registrant's 
securities  on  whose  behalf  it  holds 
securities  who  have  not  objected  to 
disclosure  of  such  information; 
Provided,  however,  that  if  the  record 
holder  bank  or  respondent  bank  has 


informed  the  registrant  that  a  designated 
office(s)  or  departnient(s)  is  to  receive 
such  requests,  receipt  for  purposes  of 
paragraphs  (b)(4)  (i)  and  (ii)  of  this 
section  shall  mean  receipt  by  such 
designated  office(8)  or  department(s); 
and 

(iii)  Through  its  agent  or  directly, 
transmit  the  data  specified  in  paragraph 
(b)(4)(ii)  of  this  section  to  the  registrant 
no  later  than  five  business  days  after  the 
date  specified  by  the  registrant. 

Note  1:  Where  a  record  holder  bank  or 
respondent  bank  employs  a  designated  agent 
to  act  on  its  behalf  in  performing  the 
obligations  imposed  on  it  by  paragraphs 
(b)(4)  (ii)  and  (iii)  of  this  section,  the  five 
business  day  time  period  for  determining  the 
date  as  of  which  the  beneficial  owner 
information  is  to  be  compiled  is  calculated 
from  the  date  (he  designated  agent  receives 
the  registrant's  request.  In  complying  with  the 
registrant's  request  for  beneficial  owner 
information  under  paragraphs  (b)(4)  (ii)  and 
(iii)  of  this  section,  a  record  holder  bank  or 
respondent  bank  need  only  supply  the 
registrant  with  the  names,  addresses  and 
securities  positions  of  affirmatively 
consenting  and  non-objecting  beneficial 
owners. 

Note  2:  If  a  record  holder  bank  or 
respondent  bank  receives  a  registrant's 
request  less  than  five  business  days  before 
the  requested  compilation  date,  it  must 
provide  a  list  compiled  as  of  a  date  that  is  no 
more  than  five  business  days  after  receipt 
and  transmit  the  list  within  five  business 
days  after  the  compilation  date. 

(5)  For  customer  accounts  opened  on 
or  before  December  28, 1986,  unless  the 
bank  has  made  a  good  faith  effort  to 
obtain  affirmative  consent  to  disclosure 
of  beneficial  owner  information 
pursuant  to  paragraph  (b){4)(ii)  of  this 
section,  the  bank  shall  provide  such 
information  as  to  beneficial  owners  who 
do  not  object  to  disclosure  of  such 
information.  A  good  faith  effort  to 
obtain  affirmative  roirsgnt  to  disclosure 
of  beneficial  owner  information  shall 
include,  but  shall  not  be  limited  to, 
making  an  inquiry: 

(i)  Phrased  in  neutral  lani^uage, 
explaining  the  purpose  of  the  disclosure 
and  the  limitations  on  the  registrant's 
use  thereof; 

(ii)  Either  in  at  least  one  mailing 
separate  from  other  account  mailings  or 
in  repeated  mailings;  and 

(iii)  In  a  mailing  that  includes  a  return 
card,  postage  paid  enclosure. 

(c)  Exceptions  to  dissemination  and 
beneficial  owner  information 
requirements.  The  bank  shall  be  subject 
to  the  following  respect  to  its 
dissemination  and  beneficial  owner 
requirements. 

(1)  With  regard  to  beneficial  owners 
of  exempt  employee  benefit  plan 
securities,  the  bank  shall  not: 


(i)  Include  information  in  its  response 
pursuant  to  paragraph  (b)(1)  of  this 
section;  or  forward  proxies  (or  in  lieu 
thereof  requests  for  voting  instructions), 
proxy  soliciting  material,  information 
statements,  or  annual  reports  to  security 
holders  pursuant  to  paragraph  (b)(3)  of 
this  section  to  such  beneficial  owners;  or 

(ii)  Include  in  its  response  pursuant  to 
paragraphs  (b)(4)  and  (b)(5)  of  this 
section  data  concerning  such  beneficial 
owners. 

(2)  The  bank  need  not  satisfy: 

(i)  Its  obligations  under  paragraphs 
(b)(2).  (b)(3),  and  (b)(4)  of  this  section  if 
a  registrant  does  not  provide  assurance 
of  reimbursement  of  its  reasonable 
expenses,  both  direct  and  indirect, 
incurred  in  connection  with  performing 
the  obligations  imposed  by  paragraphs 
(b)(2).  (b)(3),  and  (b)(4)  of  this  section:  or 

(li)  Its  obligation  under  paragraph 
(b)(3)  of  this  section  to  forward  annual 
leports  to  consenting  and  non-objecting 
beneficial  owners  identified  pursuant  to 
paragiaphs  (b)(4)  (ii)  and  (iii)  of  this 
section  if  the  registrant  notifies  the ' 
record  holder  bank  or  respondent  bank, 
pursuant  to  S  240.14a-13(c)  or  §  240.14c- 
7(c).  that  the  registrant  will  mail  the 
annual  report  to  beneficial  owners 
whose  names  addresses  and  securities 
positions  are  disclosed  pursuant  to 
paragraphs  (b)(4)  (ii)  and  (iii)  of  this 
section. 

(3)  For  the  purposes  of  determining 
the  fees  which  may  be  charged  to 
registrants  pursuant  to  §  240 14a- 
13(b)(5),  S  240.14c-7(a)(5),  and 
paragraph  (c)(2)  of  this  section  for 
performing  obligations  under  paragraphs 
(b)(2).  (b)(3),  and  (b)(4)  of  this  section, 
an  amount  no  greater  than  that 
permitted  to  be  charged  by  brokers  or 
dealers  for  reimbiu'sement  of  their 
reasonable  expenses,  both  direct  and 
indirect,  incurred  in  connection  with 
performing  the  obligations  imposed  by 
paragraphs  (b)(2)  and  (b)(3)  of 

S  240.14b-l,  shall  be  deemed  to  be 
reasonable. 

6.  By  amending  §  240.14c-l  to  revise 
paragraph  (j)  to  read  as  follows: 

§240.14c-1    Definitions.  » 

•        •        *        •        • 

(j)  Registrant.  The  term  "registrant " 
means: 

(1)  The  issuer  of  a  class  of  securities 
registered  pursuant  to  section  12  of  the 
Act;  or 

(2)  An  investment  company  registered 
under  the  Investment  Company  Act  of 
1940  that  has  made  a  public  offering  of 
its  securities. 
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7.  By  amending  §  240.14c-2  to  revise 
the  introductory  text  of  paragraph  (a)  to 
read  as  follows: 

9240.14O-2    DtetributloooflnfonmMow 
ststwiMnt. 

(a)  In  connection  with  every  annual  or 
other  meeting  of  security  holders, 
including  the  taking  of  corporate  action 
by  the  written  authorization  or  consent 
of  security  holders,  the  registrant  shall 
transmit  a  written  information  statement 
containing  the  information  specified  in 
Schedule  14C  (§  240.14c-101)  or  written 
information  statements  included  in 
registration  statements  filed  under  the 
Securities  Act  of  1933  on  Form  S-4  or  F- 
4  (S  239.25  or  S  239.34  of  this  chapter]  or 
Form  N-14  (§  239.23  of  this  chapter),  and 
containing  the  information  specified  in 
such  form,  to  every  security  holder  of 
the  class  that  is  entitled  to  vote  or  give 
an  authorization  or  consent  in  regard  to 
any  matter  to  be  acted  upon  and  from 
whom  a  proxy,  authorization  or  consent 
is  not  solicited  on  behalf  of  the 
registrant  pursuant  to  section  14(a)  of 
the  Act.  Provided,  however,  That: 


such  designated  office(8)  or 
department(s); 


8.  By  amending  S  240.14c-7  to  remove 
the  "and"  after  paragraph  (a)(l)(i)(B);  to 
redesignate  paragraph  (a)(l](i)(C)  as 
paragraph  (a)(l)(i](D)  and  to  add  a  new 
paragraph  (a)(l)(i)(C);  to  redesignate 
paragraphs  (a)(3)  and  (a)(4)  as  (a)(4)  and 
(a)(5)  and  to  add  a  new  paragraph  (a)(3); 
and  to  revise  Note  3  to  paragraph  (a)  to 
read  as  follows: 

S240.14C-7    Providing  copies  •fmatarM 
for  cortain  baneflcM  ownsrs. 

(a)  •  •  • 
(1)  •  •  * 

(i)  *  •  * 

(C)  If  the  record  holder  or  respondent 
bank  has  an  obligation  under  S  240.14l>- 
1(b)(3)  or  S  240.14b-2(b)(4)  (ii)  and  (iii). 
whether  an  agent  has  been  designated 
to  act  on  its  behalf  in  fulfilling  such 
obligation,  and.  if  so.  the  name  and       « 
address  of  such  agent;  and 

(3)  Make  the  inquiry  required  by 
paragraph  (a)(1)  of  this  section  on  the 
earlier  of: 

(i)  At  least  20  business  days  prior  to 
the  record  date  of  the  meeting  of 
security  holders  or  the  record  date  of 
written  consents  in  lieu  of  a  meeting;  or 

(ii)  At  least  20  business  days  prior  to 
the  date  the  information  statement  is 
required  to  be  sent  or  given  pursuant  to 
5  240.14c-2(b);  | 

Provided,  however.  That,  if  a  record 
holder  or  respondent  bank  has  informed 
the  registrant  that  a  designated  office(8) 
or  department(s)  is  to  receive  such 
inquiries,  the  inquiry  shall  b«  made  to 


Note  S:  The  attention  of  registrants  is 
called  to  the  fact  that  each  broker,  dealer, 
bank,  association,  and  other  entity  that 
exercises  fiduciary  powers  has  an  obligation 
pursuant  to  §  240.14b-l  and  S  240.14b-2 
(except  as  provided  therein  with  respect  to 
exempt  employee  benefit  plan  securities  held 
in  nominee  name]  and.  with  respect  to 
brokers  and  dealers,  applicable  self- 
regulatory  organization  requirements  to' 
obtain  and  forward,  within  the  time  periods 
prescribed  therein,  (a)  information  statements 
to  beneficial  owners  on  whose  behalf  it  holds 
securities,  and  (b)  annual  reports  to  security 
holders  to  beneficial  owners  on  whose  behalf 
it  holds  securities,  unless  the  registrant  has 
notified  the  record  holder  or  respondent  bank 
that  it  has  assumed  responsibility  to  mail 
such  material  to  beneficial  owners  whose 
names,  addresses,  and  securities  positions 
are  disclosed  pursuant  to  {  240.14b-l(b)(3) 
and  S  240.14b-2(b)(4)  (ii)  and  (iii). 


By  the  Commission. 
Maisant  R  McFarUnd. 
Deputy  Secretary. 
[FR  Doc.  92-533  Filed  1-9-aZ:  8:45  am] 
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9.  By  further  amending  S  240.14c-7  as 
follows: 

(A)  In  paragraphs  (a)(l)(ii)(A),  the 
introductory  text  of  (b)..and  (c)  remove 
the  reference  to  "5  240.14b-l(c)  and 

9  240.14b-2(e)  (2)  and  (3)"  and  add  in  its 
place  "S  240.14b-l(b)(3)  and  S  240.14b- 
2(b)(4)  (ii)  and  (iii)": 

(B)  In  paragraph  (aK2)  remove  the 
reference  to  "5  240.14l>-2(a)(l)"  and  add 
in  its  place  "5  240.14b-2(b)(l)(i)";  and 

(C)  In  paragraph  (b)(1)  remove  the 
reference  to  "9  240.14b-2(e)(l)"  and  add 
in  its  place  '^9  240.14b-2{b)(4)(i)". 

PART  270--RULES  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

10.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a-37. 
80a-39  unless  otherwise  noted: 


11.  By  amending  9  270.20a-l  to  add  an 
instruction  at  the  end  of  paragraph  (c)  to 
read  as  follows: 

9270.20O-1    Solicitation  of  proxtss, 
consonts  and  authortiatlona. 

«        *        •     .  *        * 

Instruction.  Registrants  that  have 
made  a  public  offering  of  securities  and 
that  hold  security  holder  votes  for  which 
proxies,  consents,  or  authorizations  are 
not  being  solicited  pursuant  to  the 
requirements  of  this  section  should  refer 
to  section  14(c)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C  78n(c)) 
and  the  information  statement 
requirements  set  forth  in  the  rules 
thereunder. 

Dated:  January  S,  1992. 


DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 

29  CFR  Part  510 

Implementation  of  the  Minimum  Wage 
Provisions  of  ttie  Fair  Lat)or  Standards 
Amendments  of  1989  in  Puerto  Rico 

agency:  Wage  and  Hour  Division. 

Labor. 

action:  Amendment  to  interim  final 

rule. 

summary:  On  March  30, 1990,  an  interim 
final  rule  was  published  in  the  Federal 
Register  that,  among  other  things, 
implemented  the  minimum  wage 
provisions  of  the  1989  Amendments  to 
the  Fair  Labor  Standards  Act  (USA)  in 
the  Commonwealth  of  Puerto  Rico. 
These  provisions  of  the  Amendments 
allow,  under  certain  conditions, 
extended  phase-in  perionds  in  Puerto 
Rico  for  the  minimum  wage  increases 
otherwise  called  for  in  the  Amendments. 
The  interim  final  rule  listed  industries  in 
Puerto  Rico  according  to  appropriate 
Standard  Industrial  Classification 
Manual  codes  and  specified,  where 
appropriate,  the  applicable  phase-in 
period  or  tier  for  each  industry. 

Tiers  for  certain  industries  were  not 
listed  to  conform  to  existing  policies  and 
practices  of  the  U.S.  Bureau  of  Labor 
Statistics  and  the  Commonwealth  of 
Puerto  Rico  that  publish  industry  data 
for  other  purposes.  Such  data  are  not 
ordinarily  published  in  order  to  protect 
the  confidentiality  of  the  data  provided 
by  employers  in  industries  with  fewer 
than  three  reporting  employers. 
However,  for  purposes  of  implementing 
the  provisions  of  the  1989  Amendments 
in  Puerto  Rico,  special  efforts  were 
undertaken  to  obtain  waivers  of 
confidentiality  from  employers  in  those 
industries  for  which  data  are  not 
ordinarily  published. 

This  amendment  to  the  final  rule 
reflects  those  industries  in  which  all 
employers  have  provided  waivers  of 
confidentiality.  The  Department  of 
Labor  has  elected  to  publish  applicable 
tiers  for  these  industries  as  an 
amendment  to  the  interim  fmal  rule 
rather  than  wait  for  publication  of  the 
final  rule  in  order  to  make  the  relief 
provided  for  employers  in  Puerto  Rico  as 
a  part  of  the  1989  FLSA  Amendments 
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available  as  soon  as  possible.  This 
document  also  reflects  those  industries 
in  which  one  or  more  employers  has 
speciflcally  refused  to  waive 
confidentiality.  Such  industries  are 
noted  by  a  "b."  A  similar  supplemental 
list  was  published  on  September  27, 
1990. 

In  publishing  the  September  27, 1990, 
amendment,  the  Department  incorrectly 
identified  SIC  Code  3821  as  Laboratory 
apparatus  and  analytical,  optical, 
measuring,  and  controlling  instruments. 
The  correct  title  is  Laboratory  apparatus 
and  furniture.  The  Department  takes  this 
opportunity  to  make  that  correction.    - 
EFFECTIVE  DATE:  This  amendment  is 
effective  on  January  10, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Howard  B.  Ostmann,  Chief,  Branch  of 
Special  Employment,  Wage  and  Hour 
Division,  U.S.  Department  of  Labor, 
room  S-3516,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210,  (202)  523- 
8727.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  30, 1990,  interim  final 
regulations  were  published  in  the 
Federal  Register  (55  FR 12114)  that, 
among  other  things,  implemented  the 
minimum  wage  provisions  of  the  1989 
Amendments  to  the  Fair  Labor 
Standards  Act  (FLSA)  in  Puerto  Rico. 
That  document  included  a  listing  of 
industries  in  Puerto  Rico  classiHed 
according  to  categories  established  by 
the  Standard  Industrial  Classification 
(SIC)  Manual,  1987,  indicating  the 
applicable  minimum  wage  level,  or  tier, 
for  most  industries  listed.  However,  in 
preparing  the  notice,  the  Department 
withheld  tier  designation  for  those 
industry  classiflcations  in  which  there 
were  fewer  than  three  establishments 
responding  to  the  survey  (non- 
manufacturing)  or  census 
(manufacturing)  that  was  used  to 
establish  the  appropriate  minimum  wage 
rate.  Tier  designations  were  also 
withheld,  in  the  case  of  non- 
manufacturing,  where  one  responding 
employer  had  more  than  80  percent  of 
the  employment  in  the  category.  This 
was  for  the  purpose  of  protecting  the 
confldentiality  of  wage  data  and 
conformed  to  existing  policies  and 
practices  of  the  U.S.  Bureau  of  Labor 
Statistics  and  the  Commonwealth  St 
Puerto  Rico  that  publish  data  for  other 
purposes. 

In  order  to  afford  the  full  measure  of 
relief  intended  by  the  Congress,  the 
Commonwealth  and  the  Department 
decided  that  applicable  tiers  should  be 
published  wherever  possible.  The 
Conunonwealth  therefore  sought  to 


secure  a  waiver  of  the  confidentiality 
ordinarily  afforded  to  each  of  the 
employers  participating  in  the  survey  or 
census  that  are  in  industries  with  fewer 
than  three  respondents. 

This  document  revises  appendices  A 
and  B  of  the  interim  Hnal  rule  to  set 
forth  the  applicable  tier  for  those 
industries  with  less  than  three 
respondents  in  which  all  respondents 
have  provided  waivers.  In  some  cases, 
the  resulting  tier  is  lower  than  set  forth 
in  the  applicable  major  group  or 
industry  in  the  interim  fmal  rule,  and  in 
other  cases  it  is  higher.  (Under 
procedures  outlined  in  the  interim  Hnal 
rule,  for  any  industry  for  which  data  is 
unavailable  or  for  which  waivers  have 
not  been  obtained  or  have  been  denied,  ' 
the  applicable  tier  is  the  one  published 
for  the  two-  or  three-digit  SIC  code 
under  which  the  four-digit  classiHcation 
falls.)  In  all  cases,  the  designation  and 
rates  required  by  the  interim  final  rule 
remain  in  effect  until  publication  of  this 
document,  which  takes  effect  today. 

Those  SIC  categories  in  which  any 
employer  has  refused  to  provide  a 
waiver  are  noted  with  a  "b".  Tier 
designations  will  not  be  published  for 
any  category  in  which  one  or  more  of 
the  employers  has  refused  to  grant  such 
a  waiver. 

Information  in  this  document,  together 
with  that  provided  in  the  interim  final 
rule  published  on  March  30, 1990,  and  an 
amendment  published  on  September  27, 
1990  (55  FR  39574),  provided  employers' 
in  Puerto  Rico  with  information  as  to  the 
appropriate  minimum  wage  rate 
applicable  to  the  various  SIC  categories. 

This  document  also  notes  the 
correction  to  the  title  of  SIC  Code  3821 
that  should  have  read  Laboratory 
apparatus  and  furniture. 

11.  Procedural  Matters 

The  application  of  the  Paperwork 
Reduction  Act,  Executive  Order  12291, 
Regulatory  Flexibility  Act  and 
Administrative  Procedure  Act  to  this 
rule  are  discussed  in  the  Preamble  to  the 
interim  final  rule  published  on  March  30, 
1990. 

This  document  was  prepared  under 
the  direction  and  control  of  John  R. 
Eraser,  Acting  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjects  in  29  CFR  Part  510 

Employment,  Investigations,  Labor, 
Law  enforcement,  Puerto  Rico, 
Incorporation  by  reference,  Minimum 
wages. 

Accordingly,  title  29,  chapter  V, 
subchapter  A,  of  the  Code  of  Federal 


Regulations,  is  amended  as  set  forth 
below. 

Signed  at  Wasington,  t)C  on  this  27th  day 
of  December,  1091. 
lohn  R.  FraMT, 

Acting  Administrator,  Wage  and  Hour 
Division. 

PART  510— IMPLEMENTATION  OF  THE 
MINIMUM  WAGE  PROVISIONS  OF  THE 
FAIR  LABOR  STANDARDS 
AMENDMENTS  OF  1989  IN  PUERTO 
RICO 

1.  The  authority  citation  for  part  510 
continues  to  read  as  follows: 

Authority:  Sec  4.  Pub.  L  101-157. 103  Stat. 
938;  29  U.S.C.  201  el  seq. 

2.  "Appendix  A— Manufacturing 
Industries  Eligible  for  Minimum  Wage 
Phase-In"  is  amended  by  revising  the 
following  entries  to  the  table  to  read  as 
follows: 

Appendix  A— Manufacturing  Industries 
Eligible  for  Minimum  Wage  Phase-In 


Manufacturing  Industries 


•JSS    .fcSiry    *^ 
V'^^    group     "1^ 


Tm 


Industiy 


224  1 


2241 


Narrow  (atxic  and 
oltwr  wnallwam 
mills:  cotton, 
twool.  atlk,  and 


2251 


1    Narrow  tabrtc  and 
othar  tmaMwares 
rnlls:  cotton, 
wool.  silk,  and 
manmade  Mmt. 


1     Women's  MMengtti 
and  kne«-ler)gtti 
hoMcy,  mcapl 
aociia. 


2517  3    Wood  televisioa 

radio, 
pttonograph,  and 


cabinats. 


2522  2    Offioa  tumMiPa, 

•xcapl  wood. 


2679 


agricultural 

cliomicala.  not 


dasaiiied. 
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Manufacturing  Industries— 
Continued 


«!l!^  *««^  '^  T*' 

9"^     group      "^ 


Industry 


3083  1     Laminated  plastics 

plate,  sheet  and 
profile  shapes. 


3646         2    Commercial, 

industrial,  and 
institutional 
electhc  lighting 
fixtures. 


3821  1     Latxjratory 

apparatus  and 

furniture. 


3629  2    Measunng  and 

controlling 
devices,  not 

classified 


3.  "Appendix  B — ^Non-manufacturing 
Industries  Eligible  for  Minimum  Wage 
Phase-In"  is  amended  by  revising  the 
following  entries  to  the  table  to  read  as 
follows:  I 

Appendix  B— Non-manufacturing 
Industries  Eligible  for  Minimum  Wage 
Ptwse-ln 


Non-manufacturing  Industries 


Maior    *^    dustty     y 
group    9™*     num-      '*' 


Irxlustry 


413 


4131 


4221 


4499 


Intercity  and  rural 

t>us 

transportation. 
Intercity  arvj  rural 

tXJS 

transportation. 


NON-MANUFACTURiNG  INDUSTRIES— 

Continued 


Major 
group 


In- 
dustry 
group 
num- 

t>er 


In- 
dustry 
num- 
ber 


Tier 


Industry 


461  1     Pipelines,  except 

natural  gas. 
4613  1     Pefined  petroleum 

pipelines. 


Farm  product 
warehousing  and-' 
storage 


Water  transportation 
services,  not 
elsewhere 
classified. 


5014         1    Tres  and  tubes. 


5082  1     Constnjction  and 

mining  (except 
petroleum) 
macttinery  and 
equipnwnL 


542  1     Meat  and  fish 

(seafood) 
markets,  irtdudtng 
freezer 
provisioners. 
5421  1     Meat  and  fish 

(seafood) 
markets,  including 
freezer 
provisioners. 


5714  3    Drapery,  curtain, 

and  uDholstery 
stores. 


6153  b    Short-term  business 

credit  institutions, 
except 
agricutturaL 


6324  b    Hospital  and 

modical  service 
plans. 


637  1     Pension,  health,  and 

welfare  fijnds. 
6371  1    Pensioa  heaWt.  and 

Mieltare  funds. 


7374  1     Computer 

processing  and 
data  preparation 
and  processing 
services. 


7542  3    Carwashes. 


808  1    Mtsceltaneout 

riealth  and  airied 
services,  not 
elsewtwre 
dassilied. 


NON-WANUFACTURING  INDUSTRIES— 

Continued 


Major 
group 


In-  I 

S    <iusiry 
nuiTv- 
bar 


Tier 


Industry 


ber 


8099 


Health  and  allied 
services^  not 
elsewhere 
classified. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

Maryland  Regulatory  Program;  Public 
Notice;  Provisions  on  Adjudicatory 
Hearings 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendments. 

SUMMARY:  OSM  is  announcing  the 
approval  of  proposed  amendments  to 
the  Maryland  regulatory  program 
(hereinafter  referred  to  as  the  Maryland 
program]  approved  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendments  incorporate  regulatory 
changes  initiated  by  the  State  and 
change  references  to  certain  appeal 
rights  from  the  Board  of  Review  of  the 
Department  of  Natural  Resources  to  the 
Maryland  OfHce  of  Administrative 
Hearings. 

EFFECTIVE  DATE:  January  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Biggi,  Director,  Harrisburg  Field 
Office,  Harrisburg  Transportation 
Center,  4th  and  Market  Streets,  suite  3C 
Harrisburg,  PA  17101;  Telephone:  (717) 
782-4036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Maryland  Program. 

II.  Submission  of  Amendments. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  n^cedural  Determinations. 
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I.  Background  on  the  Maryland  Program 

On  February  18. 1982,  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  Information  regarding  the 
general  background  on  the  Maryland 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Maryland 
program  can  be  found  in  the  February 
18, 1982,  Federal  Register  (47  FR  7214). 
Actions  taken  subsequent  to  the 
approval  of  the  Maryland  program  are 
identified  at  30  CFR  920.12.  30  CFR         - 
920.15  and  30  CFR  920.16. 

II.  Submission  of  Amendments 

In  the  April  26, 1991,  Federal  Register 
(56  FR  19280).  OSM  announced  the 
approval  of  proposed  amendments  to 
the  Maryland  program  which  revised  the 
appeal  procedures  for  adjudicatory 
hearing  decisions.  OSM  required, 
however,  that  Maryland  submit  certain 
revisions  to  its  Code  of  Maryland 
Administrative  Regulations  (COMAR)  at 
sections  08.13.09.43K(7)  and 
08.13.09.43N(7).  By  letter  dated  May  7, 
1991  (Administrative  Record  No.  MD- 
528],  Maryland  submitted  a  proposed 
amendment  to  comply  with  these 
requirements. 

By  letter  dated  May  16, 1991 
(Administrative  Record  No.  MD-531), 
Maryland  submitted  a  proposed 
amendment  to  revise  the  review 
procedures  for  requests  for  adjudicatory 
hearings,  give  the  Director  of  the  Water 
Resources  Administration  the  final 
decision  making  authority  to  grant  or 
deny  a  motion  for  reconsideration,  and 
set  a  time  limit  for  a  decision  by  the 
hearing  officer  reviewing  a  failure  to 
abate  cessation  order.  The  amendment 
modifies  the  following  sections  of 
COMAR:  08.13.09.43A,  08.13.09.438(1). 
08.13.09.43B(2)(e)  now  08.13.09.43B(l){e). 
08.13.09.43B(3),  08.13.09.436(4), 
06.13.09.438(5),  06.13.09.438(6).  and 
08.13.09.43K(8). 

OSM  announced  receipt  of  the 
proposed  amgndments  in  the  July  3, 
1991,  FederafRegister  (56  FR  30517)  and. 
in  the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  August  2. 
1991. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17.  are  the  Director's  findings 
concerning  the  proposed  amendments 
submitted  on  May  7, 1991  and  May  16, 
1991.  Any  revisions  not  specifically 
addressed  below  are  found  to  be  no  less 


stringent  than  SMCRA'and  no  less 
effective  than  the  Federal  regulations. 
Revisions  that  are  not  discussed  below 
contain  language  similar  to  the 
corresponding  Federal  rules,  concern 
nonsubstantive  wording  changes,  or 
revise  cross-references  and  paragraph 
notations  to  reflect  organizational 
changes  resulting  from  this  amendment 

Revisions  to  Maryland's  Regulations 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Federal  Regulations 

1.  COMAR  08.13.09.43A— General 
Provisions  on  Adjudicatory  Hearings — 
General 

Maryland  is  amending  COMAR 
08.13.09.43A  by  including  non- 
substantive wording  changes  to  the 
existing  regulation  that  provides  that 
whenever  the  right  to  request  an 
adjudicatory  hearing  is  provided  by  the 
State,  the  conduct  of  any  resulting 
hearing  will  be  governed  by  those  State 
regulations  authorizing  an  adjudicatory 
hearing  and  by  the  appropriate 
provisions  of  the  Maryland 
Administrative  Procedure  Act. 

The  Federal  rule  at  43  CFR  part  4 
provides  hearing  and  appeal  procedures 
through  the  Office  of  Hearings  and 
Appeals.  The  Director  finds  the 
proposed  revision  at  section  A  not 
inconsistent  with  the  Federal 
regulations. 

2.  COMAR  08.13.09.43B— General 
Provisions  on  Adjudicatory  Hearings — 
Initial  Review  of  Request 

Maryland  is  proposing  numerous 
revisions  to  COMAR  08.13.09.438  to 
authorize  the  Director  of  the  Water 
Resources  Administration  (the  Director) 
to  make  certain  decisions  relating  to 
adjudicatory  hearings  and  motions  for 
reconsideration. 

Specifically,  Maryland  is  amending 
COMAR  08.13.09.438(1)  to  require  that 
the  Director  review  requests  for 
adjudicatory  hearings  and  consider 
certain  criteria  in  reaching  a  decision  to 
grant  or  deny  the  hearings. 

Maryland  is  amending  one  of  the 
criteria  at  COMAR  08.13.0g.438(l)(e)  to 
require  that  the  request  for  an 
adjudicatory  hearing  demonstrate  that 
the  requestor  has  certain  interests  that 
may  be  adversely  affected. 

Maryland  is  amending  COMAR 
06.13.09.438(3)  to  require  that  the 
Director  notify  the  requestor,  in  writing 
and  by  certified  mail,  of  a  decision  to 
grant  or  deny  an  adjudicatory  hearing. 

Mar>'land  is  amending  COMAR 
08.13.09.438(4)  to  require  that  if  a 
request  for  an  adjudicatory  hearing  is 
denied,  the  requestor  must  be  informed 
by  notice  that  for  any  bearing  request 


filed  after  December  28, 1988,  the 
requestor  has  the  right  to  request  a 
review  of  the  denial  by  filing  a  motion 
fur  reconsideration  with  the  Director  of 
the  Water  Resources  Administration. 
The  requestor  must  also  be  notified  that 
if  no  motion  for  reconsideration  is  filed 
within  10  days,  the  denial  is  the 
Department's  final  decision  as  to  the 
adjudicatory  request. 

Maryland  is  amending  COMAR 
08.13.09.438(5)  to  require  that  a  motion 
for  reconsideration  be  accompanied  by 
a  written  statement  of  the  grounds  in 
support  of  the  motion,  and  if  oral 
argument  is  requested,  a  written 
statement  to  that  effect.  Within  10  days 
of  receipt  of  the  motion,  the  Bureau  may 
file  a  written  response  with  the  Director 
of  the  Water  Resources  Administration. 
After  consideration  of  all  relevant  data, 
the  Director  of  the  Water  Resources 
Administration  or  designee  may  hear 
oral  argument  and  issue  a  written  final 
decision. 

Maryland  is  amending  COMAR 
08.13.09.438(6)  to  reference  the  final 
decision  of  the  Director  of  the  Water 
Resources  Administration. 
Correspondingly,  Maryland  is  deleting 
the  portion  of  the  current  State  rule 
authorizing  the  hearing  officer  with  the 
Department  of  Natural  Resources'  Office 
of  Hearings  to  issue  the  final  decision  on 
a  motion  for  reconsideration. 

The  Federal  rules  at  43  CFR  part  4 
provide  hearing  and  appeal  procedures 
through  the  Office  of  Hearings  and 
Appeals.  The  Director  finds  the 
proposed  revisions  at  sections  8(1), 
B(l)(e).  8(3).  8(4).  8(5).  and  8(6)  no  less 
effective  than  the  Federal  rules. 

3.  COMAR  08.13X)9.43K(7)— General 
Provisions  on  Adjudicatory  Hearings — 
Procedure  After  Testimony  Is  Concluded 

To  satisfy  the  required  amendment 
codified  at  30  CFR  920.16(a)  (56  FR 
19280,  April  26, 1991),  Maryland  is 
amending  COMAR  08.13.09.43K(7)  to 
provide  for  the  right  of  appeal  in 
accordance  with  the  State  Government 
Article,  sections  10-201  et  seq.. 
Annotated  Code  of  Maryland. 

Maryland  is  amending  COMAR 
08.13.09.43K(8)  to  specify  a  30  day  time 
limit  for  a  decision  by  the  hearing  officer 
reviewing  a  failure  to  abate  cessation 
order.  The  reference  to  "regulation  .40f ' 
is  changed  to  "Natural  Resources 
Article,  section  7-S07(f).  Annotated 
Code  of  Maryland." 

The  Director  finds  the  proposed 
revisions  to  sections  K(7)  and  K(8)  not 
inconsistent  with  the  Federal  hearings 
and  appeals  regulations  at  43  CFR  part 
4. 
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4.  COMAR  08.13.09.43N(7}— General 
Provisions  on  Adjudicatory  Hearings — 
Award  of  Costs 

To  satisfy  the  required  amendment 
codified  at  30  CFR  920.16(a)  (56  FR 
19280,  April  28, 1991),  Maryland  is 
amending  COMAR  08.13.09.43N(7)  to 
provide  for  the  right  of  appeal  in 
accordance  with  State  Government 
Article,  sections  10-201  et  seq.. 
Annotated  Code  of  Maryland. 

The  Director  finds  the  proposed 
revision  at  section  N(7]  not  inconsistent 
with  the  Federal  hearing  and  appeals 
regulations  at  43  CFR  part  4. 

Public  Comments 

The  public  comment  period 
announced  in  the  )uly  3, 1991  Federal 
Register  (56  FR  30517)  ended  on  August 
2, 1991.  No  public  comments  were 
received  and  a  public  hearing  was  not 
held  as  no  one  requested  an  opportunity 
to  provide  testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Maryland  program.  The  Department 
of  Labor,  Mine  Safety  and  Health 
Administration,  the  Department  of  the 
Army,  Army  Corps  of  Engineers,  and  the 
Department  of  the  Interior,  Bureau  of 
Land  Management,  concurred  without 
comment. 

V.  Director's  DeGision 

Based  on  the  above  fmdings,  the 
Director  is  approving  the  program 
amendments  submitted  by  Maryland  on 
May  7, 1991,  and  May  18, 1991, 

The  Federal  regulations  at  30  CFR  part 
920  codifying  decisions  concerning  the 
Maryland  program  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
states  to  bring  their  programs  in 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Se/cretary.  Similarly. 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  a  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
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any  unilateral  changes  to  an  approved 
program.  In  his  oversight  of  the 
Maryland  program,  the  Director  will 
recognize  only  the  statutes,  regulations, 
and  other  materials  approved  by  \am 
together  with  any  consistent 
implementing  policies,  directives,  and 
other  materials,  and  will  require  the 
enforcement  by  Maryland  of  only  such 
provisions. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  state 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.]  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.)  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions. 

VI.  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1291(d),  no  environmental  impact 
statement  need  be  prepared  on.  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3, 4, 7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  the  preparation  of  a 
regulatory  impact  analysis  and 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Papenvork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 


Dated:  December  30, 1991. 
Jeffrey  D.  |anett. 

Acting  Assistant  Director,  Eastern  Siippprt 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART920-MARYLAND 

1.  The  authority  citation  for  part  920 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  section  920.15,  a  new  paragraph 
(p)  is  added  to  read  as  follows: 

§  920.15    Approval  of  amendments  to  State 
regulatory  programs. 

(p)  The  following  amendments 
submitted  to  OSM  on  May  7. 1991  and 
May  16, 1991  are  approved  effective 
January  10, 1992.  The  amendments 
consist  of  the  following  modifications  to 
the  Maryland  program: 

(1)  Revision  of  the  following  rules  of 
the  Code  of  Maryland  Administrative 
Regulations: 
08.13.09.43A    General  Provisions  on 

Adjudicatory  Hearings — General. 
08.13.09.433(1),  B(l)(e),  B(3),  B(4).  B(5). 

and  B(6)    General  Provisions  on 

Adjudicatory  Hearings — Initial 

Review  of  Request. 
08.13.09.43K(7)  and  K(8]    General 

Provisions  on  Adjudicatory 

Hearings — Procedure  after 

Testimony  is  Concluded. 
08.13.09.43N{7)    General  Procedures  on 

Adjudicatory  Hearings — Award  of 

Costs. 

3.  In  §  920.16,  paragraph  (a)  is 
removed  and  reserved. 

[FR  Doc.  92-694  Filed  1-9-92;  8:45  am] 

BILUNG  COOE  4310-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

ECG01 91-170] 

Safety  Zone  Regulations:  Kill  Van  Kull, 
New  York  and  New  Jersey 

AOENCV:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  waters 
of  Bergen  Point  West  Reach  in  the  Kill 
Van  Kull  of  New  York  and  New  Jersey. 
This  zone  will  divide  a  portion  of  the 
channel  at  Bergen  Point  West  Reach 
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into  two  sections,  a  northern  half  and  a 
southern  half.  In  the  northern  half, 
concentrated  drilling  and  blasting  will 
be  conducted  and  no  vessel  is  permitted 
to  transit  that  section.  In  the  southern 
half,  vessel  passage  is  permitted  under 
the  criteria  set  forth  in  this  regulation. 
This  action  is  necessary  to  protect  the 
maritime  community  from  the  possible 
dangers  and  hazards  to  navigation 
associated  with  the  extensive  blasting 
and  dredging  operations  which  are  being 
conducted  in  the  northern  half  of  this 
section  of  the  channel. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  8  a.m.,  November 
16, 1991  unless  sooner  terminated  by  the 
Captain  of  the  Port,  New  York. 

FOR  FURTHER  NIFORMATION  CONTACT: 
MSTl  S.  Whinham  of  Captain  of  the 
Port,  New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG 
C.  W.  Jennings,  Project  Officer,  Captain 
of  the  Port,  New  York  and  LCDR  ]. 
Astley,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards.  The  request  for  this  zone  was 
not  received  until  November  14, 1991, 
there  was  notauffident  time  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

On  August  8. 1991  this  office 
submitted  for  publication  a  final  rule 
which  would  impose  a  regulated 
navigation  area  (RNA)  over  the  entire 
Kill  Van  Kull  for  the  duration  of  a  three 
year  deepening  project  which  is 
occurring  throu^out  the  Kill.  When  that 
rule  is  published  it  will  appear  as 
S  165.165  of  this  Title  (CGDl  89-065).  As 
that  rule  has  not  been  made  effective  yet 
this  action  is  necessary  to  safeguard 
users  of  this  waterway  from  the  hazards 
involved  with  this  ongoing  project  This 
regulation  is  necessary,  as  an  interim 
measure,  to  adequately  ensure  vessel 
safety  in  the  affected  area  until  the  RNA 
is  published  and  becomes  effective. 
When  the  RNA  becomes  effective  this 
safety  .zone  will  be  cancelled. 


Background  and  Purpoee 

On  November  14. 1991  the  contractor 
for  the  project  advised  this  office  that 
work  within  the  area  adjacent  to  and 
east  of  this  area  has  been  completed 
and  the  depths  certified.  A  safety  zone 
was  established  for  that  area  and  was 
effective  on  August  1. 1991,  it  was 
published  in  the  Federal  Register  on 
August  14. 1991  (56  FR  40250).  That  zone 
is  suspended  upon  the  effective  date  and 
time  of  this  regiilation.  This  zone  is 
established  for  similar  work  occurring  in 
the  vicinity  of  the  Bayonne  Bridge  and  is 
needed  to  protect  users  of  the  waterway 
from  the  dangers  and  hazards 
associated  with  dredging  and  blasting 
operations  v^thin  the  zone. 

This  regulation  i»  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Regulatory  Evaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  urmecessary. 

Small  Entities 

Because  it  expects  the  impact  of  this 
regulation  to  be  minimal,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  se(].)  that  this  fmal  rule  «vill  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Infonnatioa 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  set].). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12812.  and  it  has  been  determined 
that  these  regulations  do  not  raise 
sufficient  federalism  imphcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B,  they  will  have  no 
significant  impact  and  they  are 
categorically  excluded  from  further 
environmental  documentation. 


List  of  Subjecto  in  SS  CFR  Part  IBS 

Harbors,  Marine  safety,  Navigation 
(water),  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Aulliotity:  33  U.S.C  122S  and  1231:  SO 
U.S.C  191:  49  CFR  1.46  and  33  CFR  1.05-1(g). 
6.04-1. 6.04-6  and  33  CFR  160.5. 

2.  A  new  165.T  01-170  is  added  to  read 

as  follows: 

9  165.T  01-170    Safety  Zone:  Bergen  PoM 
West  Reach.  KM  Van  KuH— New  York  and 


(a)  Location.  The  following  area  has 
been  declared  a  Safety  Zone:  All  waters 
of  Bergen  Point  West  Reach  in  the  Kill 
Van  Kull  Channel  east  of  a  line  drawn 
shore  to  shore  along  the  074*08'43"  W 
line  of  longitude  and  west  of  a  line 
drawn  shore  to  shore  along  the 
074*08'25"  W  line  of  longitude.  KVK 
Channel  Light  Buoy  12  (LLNR  34550)  has 
been  relocated  in  approximate  position 
40°38'30"  N  074*08'24"  W,  and  KVK 
Channel  Light  Buoy  14  (LLNR  34565)  has 
been  relocated  in  approximate  position 
40'38'30"  N  074*08'42"  W  to  indicate  the 
eastern  and  western  boundaries, 
respectively,  of  this  zone. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  8  a.m.,  November 
16, 1991,  unless  sooner  terminated  by 
the  Captain  of  the  Port,  New  York,  NY. 

(c)  Regulations.  (1)  Northern  half  of 
channel:  No  vessel  may  operate  in  the 
northern  half  of  the  channel  within  this 
zone.  In  accordance  with  the  general 
regulations  in  S  165.23  of  this  part  entry 
into  or  movement  within  this  area  of  the 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 

(2)  Southern  half  of  channel: 

(i)  Each  vessel  transiting  the  southern 
half  of  the  channel  in  this  zone  is 
required  to  do  so  at  minimum  wake 
speed. 

(ii)  No  vessel  shall  enter  this  zone 
when  they  are  advised  by  the  drilling 
barge  or  Vessel  Traffic  Service  New 
York  (VTSNY)  that  a  misfire  or  hangfire 
has  occurred.  Vessels  already  underway 
in  the  zone  shall  proceed  to  clear  the 
area  immediately. 

(iii)  Vessels,  300  gross  tons  or  greater 
and  tugs  %vith  tows,  are  prohibited  from 
meeting  or  overtaking  in  this  portion  of 
the  channel 

(iv)  Vessels.  300  gross  tons  or  greater 
and  tugs  with  tows,  transiting  with  the 
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prevailing  current  are  regarded  as  the 
stand-on  vessel. 

(v)  Prior  to  entering  this  safety  zone, 
the  master,  pilot  or  operator  of  each 
vessel,  300  gross  tons  or  greater  and  tugs 
with  tows,  shall  notify  VTSNY  as  to 
their  decision  regarding  the  employment 
of  assist  tugs  while  transiting  the  safety 
zone. 

(vi)  For  vessels  towing  astern,  hawser 
or  wire  length  must  not  exceed  100  feet 
for  that  tow.  This  length  is  measured 
from  the  towing  bit  on  the  towing  vessel 
to  the  point  where  the  hawser  or  wire 
connects  with  the  vessel  being  towed. 

Dated:  lanuary  6. 1992.  i 

R.M.  Larrabee,  I 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port  New  York. 

[FR  Doc.  92-fl62  Filed  1-9-92;  8:45  am) 
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33  CFR  Part  165  1 

(CG01 91-1681  I 

Safety  Zone  Regulations:  KiH  Van  Kuil, 
New  York  and  New  Jersey 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  second  safety  zone  in  the 
waters  of  Constable  Hook  Reach  in  the 
Kill  Van  Kull  of  New  York  and  New 
Jersey.  This  zone  will  also  divide  a 
portion  of  the  channel  at  Constable 
Hook  Reach  into  two  sections,  a 
northern  half  and  a  southern  half.  In  the 
northern  half,  concentrated  drilling  and 
blasting  will  be  conducted  and  no  vessel 
is  permitted  to  transit  that  section.  In  the 
southern  half,  vessel  passage  is 
permitted  under  the  criteria  set  forth  in 
this  regulation.  This  action  is  necessary 
to  prbtect  the  maritime  community  from 
the  possible  dangers  and  hazards  (o 
navigation  associated  with  the 
extensive  blasting  and  dredging 
operations  which  are  being  conducted  in 
the  northern  half  of  this  section  of  the 
channel. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  10  a.m.,  November 
5, 1991  unless  sooner  terminated  by  the 
Captain  of  the  Port.  New  York,  NY. 
FOR  FURTHER  INFORMATION  CONTACT: 
MSTl  S.  Whinham  of  Captain  of  the 
Port,  New  York  (212)  66ft-7934. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  C. 
W.  Jennings,  Project  Officer,  Captain  of 
the  Port,  New  York  and  LCDR  J.  Astley, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 
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Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards.  The  request  for  this  zone  was 
not  received  until  November  4, 1991, 
there  was  not  sufficient  time  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

On  August  8, 1991  this  office 
promulgated  a  final  rule  which  would 
impose  a  regulated  navigation  area 
(RNA)  over  the  entire  Kill  Van  Kull  for 
the  duration  of  a  three  year  deepening 
project  which  is  occuring  throughout  the 
Kill.  When  that  rule  is  published  it  will 
appear  as  §  165.165  of  this  title  {CGDl 
89-065).  As  that  rule  has  not  been  made 
effective  yet  this  action  is  necessary  to 
safeguard  users  of  this  waterway  from 
the  hazards  involved  with  this  ongoing 
project.  This  regulation  is  necessary,  as 
an  interim  measure,  to  adequately  , 
ensure  vessel  safety  in  the  affected  area 
until  the  RNA  is  published  and  becomes 
effective.  When  the  RNA  becomes 
effective  this  safety  zone  will  be 
cancelled. 

Background  and  Purpose 

On  November  4, 1991  the  contractor 
for  the  project  advised  this  office  that 
work  within  the  western  work  area  at 
Constable  Hook  was  nearing  completion 
and  that  there  was  a  need  to  extend 
Wasting  and  dredging  operations  from 
tViat  area  into  the  eastern  work  area  in 
Constable  Hook.  A  safety  zone  was 
established  for  the  western  work  area 
and  was  effective  on  September  23, 
1991,  it  was  published  in  the  Federal 
Register  on  October  4, 1991  (56  FR 
50274),  That  zone  remains  in  effect.  This 
zone  is  established  for  similar  work 
occurring  in  the  eastern  work  area  and 
is  needed  to  protect  users  ol  the 
waterway  from  the  dangers  and  hazards 
associated  with  dredging  and  blasting 
operations  within  the  zone. 

This  regulation  is  issued  pursuant  to . 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Regulatory  Evaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 


so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary. 

Small  Entities 

Because  it  expects  the  impact  of  this 
regulation  to  be  minimal,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  it  has  been  determined 
that  these  regulations  do  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B,  they  will  have  no 
significant  impact  and  they  are 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures,  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  foiiows: 

PART  165-lAMENDED]  ^ 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  146  and  33  CFR  1.05-l(g). 
e.04-1,  6.04-6,  and  160.5. 

2.  A  new  165.T  01-168  is  added  to  read 
as  follows: 

§  165.T.  01-168    Safety  Zone:  Constabte 
Hook  Reacli,  Kill  Van  KuH— New  York  and 
New  Jersey. 

(a)  Location.  The  following  area  has 
been  declared  a  Safety  Zone:  All  waters 
of  Constable  Hook  Reach,  in  the  Kill 
Van  Kull  Channel,  within  an  area 
described  by  a  line  connecting  the 
following  four  points: 


Latitude 
W300e2"  N 


Longitude 
074'04'29.1"  W 
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40'39'06.0"  N 
40*38'50.9"  N 
40'3B'55.1"  N 


074°0«'15.5"  W 
074*04'2i.l"  W 
074°0434.0"  W 


thence  to  the  point  of  the  beginning. 

KVK  Channel  Ught  Buoy  2  (LLNR  34280) 
has  been  relocated  in  approximate 
position  40°38'57"  N  074''04'15"  W.  and 
KVK  Channel  Temporary  Light  Buoy  2A 
(no  LLN)  has  been  established  in 
approximate  position  4O''39'02"  N 
074°04'29"  W  to  indicate  the  eastern  and 
western  boundaries,  respectively,  of  this 
area. 

(b)  Effective  dates.  This  regulation 
becomes  effective  at  10  a.m.,  November 
5, 1991  unless  sooner  terminated  by  the 
Captain  of  the  Port,  New  York,  NY. 

(c)  Regulations.  (1)  Northern  half  of 
channel:  No  vessel  may  operate  in  the 
northern  half  of  the  channel  within  this 
zone.  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  entry 
into  or  movement  within  this  area  of  the 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

(2)  Southern  half  of  channel:  (i)  Each 
vessel  transiting  the  southern  half  of  the 
channel  in  this  zone  is  required  to  do  so 
at  minimum  wake  speed. 

(ii)  No  vessel  shall  enter  this  zone 
when  they  are  advised  by  the  drilling 
barge  or  Vessel  Traffic  Service  New 
York  (VTSNY)  that  a  misfire  or  hangfire 
has  occurred.  Vessels  already  underway 
in  the  zone  shall  proceed  to  clear  the 
area  immediately. 

(iii)  Vessels,  300  gross  tons  or  greater 
and  tugs  with  tows,  are  prohibited  from 
meeting  or  overtaking  in  this  portion  of 
the  channel. 

(iv)  Vessels,  300  gross  tons  or  greater 
and  tugs  with  tows,  transiting  with  the 
prevailing  current  are  regarded  as  the 
stand-on  vessel. 

(v)  Prior  to  entering  this  safety  zone, 
the  master,  pilot  or  operator  of  each 
vessel,  300  gross  tons  or  greater  and  tugs 
with  tows,  shall  notify  VTSNY  as  to 
their  decision  regarding  the  employment 
of  assist  tugs  while  transiting  the  safety 
zone. 

(vi)  For  vessels  towing  astern,  hawser 
or  wire  length  must  not  exceed  100  feet 
for  that  tow.  This  length  is  measured 
from  the  towing  bit  on  the  towing  vessel 
to  the  point  where  the  hawser  or  wire 
connects  with  vessel  being  towed. 

Dated:  lanuary  6. 1992. 
R.M.  Lairabee, 

Captain,  U.S.  Coast  Guard,  Captain  afthe 
Port.  New  York. 

(FR  Doc.  92-663  Filed  1-9-92;  8:45  am] 
BILUNQ  COM  4t10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  146 
[FRL-4091-71 

Underground  Injection  Control 
Program;  Water-Brine  Interface 
Mechanical  Integrity  Test  for  Class  III 
Salt  Solution  Mining  Injection  Wells 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  alternative  method; 

fmal  approval. 

summary:  The  Director  of  the  Office  of 
Ground  Water  and  Drinking  Water, 
Environmental  Protection  Agency  (EPA), 
is  granting  final  approval  for  the  use  of 
the  Water-Brine  Interface  mechanical 
integrity  test  as  an  alternative  to  the 
tests  specified  in  the  Code  of  Federal 
Regulations,  40  CFR  146.8(b),  for  the 
demonstration  of  no  significant  leaks  in 
the  casing,  tubing,  or  packer.  The 
Agency  intends  this  approval  to  apply 
only  to  Class  III  salt  solution  mining 
injection  wells  on  a  national  basis.  The 
test  is  referred  to  as  the  Water-Brine 
Interface  Method. 
DATES:  The  final  approval  for  this 
alternative  mechanical  integrity  test 
becomes  effective  January  10, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  B.  Smith,  Office  of  Ground  Water 
and  Drinking  Water  (WH-550G),  U.S. 
EPA,  Washington,  DC  20460  at:  (202) 
260-5586. 
SUPPLEMENTARY  information: 

I.  Background 

The  Safe  Drinking  Water  Act  (SDWA) 
(42  U.S.C.  300h,  etseq.)A8  intended  to 
protect  underground  sources  of  drinking 
water  (USDWs)  from  contamination  by 
underground  injection.  One  of  the 
cornerstones  of  the  Underground 
Injection  Control  (UIC)  Program  is  the 
assurance  that  the  mechanical  integrity 
of  the  wells  is  maintained.  Mechanical 
integrity  (MI)  is  defined  as  the  absence 
of  significant  leaks  in  the  casing,  tubing. 
or  packer,  and  the  absence  of  significant 
fluid  movement  into  a  USDW  through 
vertical  channels  adjacent  to  the 
injection  well  bore.  This  movement  can 
occur  from  either  the  injection  zone, 
from  other  salt  water  formations  or 
aquifers.  Acceptable  methods  of 
evaluating  mechanical  integrity  are 
specified  in  40  CFR  146.8  for  State 
programs  administered  by  EPA  and  in 
the  program  applications  of  the  States 
with  primary  enforcement  responsibility 
for  injection  wells.  Section  146.8(d) 
states  that  the  Director  may  allow 
alternative  mechanical  integrity  tests  if 


the  Administrator  approves  the 
alternative  method.  The  Administrator 
has  delegated  authority  to  approve 
alternative  test  procedures  to  the 
Director  of  the  Office  of  Ground  Water 
and  Drinking  Water. 

Operators  of  Class  III  salt  solution 
mining  wells  need  an  alternative 
mechanical  integrity  test  to  the  standard 
annular  pressure  test  because  of  the 
great  difficulty  using  conventional 
tubing  and  packer  techniques.  Typically, 
a  tubing  and  packer  would  have  to  be 
installed  in  the  well  in  order  to  conduct 
a  standard  annular  pressure  mechanical 
integrity  test.  Scale,  or  hardened  mineral 
deposits,  formed  on  the  interior  surface 
of  the  casing  often  makes  estabhshment 
of  a  seal  between  the  packer  element 
and  the  inside  diameter  of  the  casing 
very  difficult.  Thus,  wells  that  actually 
possess  mechanical  integrity  may  not 
pass  the  test  because  the  packer  cannot 
be  properly  seated.  In  addition, 
operators  that  use  the  standard  annular 
pressure  test  must  shut  down  production 
in  a  cavern  and  bleed  off  the  pressure  to 
enable  the  tubing  and  packer  test  string 
to  be  installed  in  the  well.  These 
physical  requirements  can  interrupt  the 
production  of  brine  from  a  cavern  for 
several  days  and  cause  major  logistical 
problems  at  the  processing  facility  due 
to  the  loss  of  feedstock. 

EPA  granted  interim  approval  for  a 
period  of  two  years  (from  September  18, 
1989  to  September  18, 1991)  for  the  use 
of  the  alternative  mechanical  integrity 
test  known  as  the  Water-Brine  Interface 
Method.  EPA  accepted  written 
comments  and  referenced  data  on  test 
results  tlirough  February  19. 1991.  The 
Salt  Institute  and  Ohio  Department  of 
Natural  Resources  submitted  results 
from  54  Class  III  wells  that  were  tested 
using  the  prescribed  Water-Brine 
Interface  methodology  during  the  period 
from  September  18. 1989  through 
February  19, 1991.  Only  test  data  was 
submitted;  neither  party  offered  any 
comments  on  the  test  methodology.  EPA 
reviewed  and  carefully  evaluated  all 
submitted  test  results.  As  a  result  of  this 
review.  EPA  made  several  modifications 
to  the  overall  test  procedure  and 
incorporated  those  modifications  in  this 
final  approval.  The  modified  procedures 
are  identified  under  C.  Procedures. 

Although  the  Water-Brine  Interface 
test  is  not  a  mandatory  technique  for 
demonstrating  mechanical  integrity,  the 
methodology,  subject  to  the  conditions 
and  procedures  discussed  in  this  notice, 
does  provide  the  necessary  information 
to  demonstrate  reliably  whether  a  well 
has  a  leak  in  the  casing  or  tubing.  The 
ultimate  discretion  and  authority  for 
specifying  MIT  procedures  that  will 
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ensure  safeguarding  USDWs  rests  with 
the  appropriate  UIC  Director.  EPA 
approves  the  amended  Water-Brine 
Interface  Test  Method  as  an  alternative 
Nirr  for  Class  III  salt  solution  mining 
wells  only. 

II.  Application  and  Description  of  the 
Test 


A.  Application 

The  Held  design  of  a  salt  solution 
mining  operation  is  dependent  upon  the 
morphology  of  the  salt  formation  being 
mined.  If  the  salt  formation  is  an 
isolated  dome  or  a  very  thick  layer  with 
limited  lateral  extent,  single  producing 
wells  are  commonly  used.  In  these 
instances,  one  well  is  drilled  and 
equipped  to  leach  out  a  single  cavern. 
The  well  employs  a  string  of  surface 
casing  to  protect  imderground  sources  of 
drinking  water  (USDWs).  A  string  of 
production  casing  is  installed  inside  the 
surface  casing  to  the  salt-bearing 
formation.  Both  casings  are  cemented  to 
the  surface.  The  well  is  then  drilled  to 
the  desired  depth  and  a  string  of  tubing 
is  installed  inside  the  production  casing. 

Water  or  partially  saturated  brine  is 
injected  through  either  the  tubing  or  the 
casing-tubing  annulus  to  dissolve  the 
salt  formation.  The  brine  is  then 
produced  up  the  casing-tubing  annulus 
or  the  tubing,  respectively.  As  salt 
dissolution  proceeds,  the  tubing  string 
may  then  be  raised  or  lowered  into  the 
cavern  to  facilitate  dissolving  and 
removal  of  brine.  Upon  reaching  the 
surface,  the  brine  flows  through  a 
dedicated  pipeline  to  a  nearby 
processing  plant. 

If  the  salt  formation  is  bedded  and 
geographically  extensive,  two  or  more 
wells  are  usually  drilled  and  then  linked 
horizontally.  In  a  cavern  containing  two 
wells,  one  well  is  used  for  injection  and 
the  other  for  production.  Large  caverns 
developed  by  two  or  more  wells  are 
termed  galleries.  Once  the  wells  are 
interconnected,  fresh  water  or  partially 
saturated  brine  is  pumped  down  one 
well  into  the  gallery  to  dissolve  the  salt 
formation.  The  brine  is  withdrawn  from 
the  gallery  and  transported  to  the 
surface  by  another  well  (or  wells].  If 
there  are  more  than  two  wells  in  the 
gallery,  the  additional  wells  may  be 
used  for  either  injection  or  production. 

Wells  are  constructed  almost  exactly 
like  those  employed  in  single  well 
caverns:  a  string  of  surface  casing  is  set 
below  the  base  of  the  USDWs  and  an 
inner  production  casing  is  set  into  the 
top  of  the  salt  formation.  A  tubing  string 
may  or  may  not  be  run  inside  the 
production  casing. 

Well  operators  maintain  pressure 
within  the  cavern  that  is  sufHcient  to 


cause  the  produced  brine  to  flow 
through  the  wells,  up  to  the  surface  and 
through  surface  pipelines  to  the 
processing  facilities.  This  practice 
creates  a  pressure  differential  between 
the  well  bore  and  any  aquifer  adjacent 
to  it.  This  pressure  differential  would 
result  in  loss  of  fluid  out  into  a 
formation  if  there  was  a  failiu'e  of  the 
outer  casing  string.  To  ensure  that 
USDWs  are  protected  from  possible 
degradation,  the  wells  must  periodically 
undergo  testing  for  mechanical  integrity. 
None  of  the  variations  in  geology,  well 
construction,  field  design  or  operating 
pressure  requirements  affect  the 
proposed  alternative  test 

B.  Testing  Method 

Fresh  water,  or  a  fluid  of  lower 
specific  gravity  (e.g..  oil)  approved  for 
use  by  the  Director,  is  loaded  into  the 
casing  or  tubing  string  between  the 
wellhead  assembly  and  the  cavern 
brine.  Pressure  must  be  applied  to  the 
fresh  water  column  to  displace  the 
denser  brine  from  the  casing.  In 
instances  where  a  low  specific  gravity 
oil  is  substituted  for  fresh  water,  in 
order  to  provide  accurate  results,  special 
conditions  will  be  required.  These 
conditions  are  specified  in  a  following 
section. 

Due  to  the  density  contrast  and 
buoyancy  forces,  a  relatively  distinct 
interface  between  the  two  liquids  (fresh 
water  and  brine)  is  established.  The 
contribution  of  the  buoyant  force  to  the 
pressure  at  the  wellhead  can  be 
determined  by  measurements  using  a 
precision  pressure  gauge  before  and 
after  the  fi-esh  water  is  introduced  into 
the  well.  Since  the  fi-esh  water  fluid 
column  is  under  pressure  (i.e., 
application  of  pressure  is  necessary  to 
displace  the  brine  out  of  the  casing  and 
into  the  cavern),  the  loss  of  any  fresh 
water  fi'om  the  casing,  through  a  leak  or 
by  intentional  release,  will  cause  the 
interface  between  the  water  and  the 
brine  to  move  upward  in  the  casing.  This 
upward  movement  of  the  column  of 
brine  will  cause  a  drop  in  wellhead 
pressure.  The  Water-Brine  Interface 
Method  indicates  leakage  through 
changes  in  the  wellhead  pressure  which 
result  from  the  upward  movement  of  the 
water-brine  interface.  A  monitoring 
methodology,  which  can  accurately 
detect  very  small  pressure  changes 
using  deadweight  pressure  gauges  or 
electronic  pressure  transducers,  have 
been  developed. 

By  measuring  the  change  in  pressure, 
the  upward  movement  of  the  water- 
brine  interface  in  the  casing  can  be 
calculated.  The  extent  of  movement  is 
obtained  by  dividing  any  pressure  drop 
observed  during  the  test  by  the  product 


of  the  difference  of  the  specific  gravities 
of  the  two  liquids  (above  and  below  the 
interface)  and  a  conversion  constant 
(based  upon  the  pressure  gradient  for 
fresh  water)  of  0.4331  psi  per  foot. 


M  = 


NPC 


{SG1-SG2)  Xk 


where: 

M  =  the  upward  movement  of  the  interface 

(in  ft) 
NPC  s  the  net  pressure  change  in  pounds  per 

square  inch  (psi) 
SGI  =  the  specific  gravity  of  the  cavern 

brine 
SG2  =  the  specific  gravity  of  the  injected 

fluid,  and 
k  =  a4331  psi/ft,  a  conversion  constant  (the 

pressure  gradient  for  fresh  water) 

The  rate  of  leakage  can  be  determined 
by  multiplying  the  casing  voliune  per 
foot  of  length  by  the  distance  which  the 
interface  has  moved  up,  and  dividing  the 
restdt  by  the  length  of  the  test  period. 


L  = 


CvxM  " 
Hrs 


where: 

L  =  the  rate  of  leakage  (in  gals/hr) 

Cv  =  the  casing  volume  per  foot  of  length  (in 

gals/ft)  ,.         ^ 

M  =  the  upward  movement  of  the  mterface    , 

(in  ft),  and 
Hrs  =  the  length  of  the  test  period  in  hours 

The  sensitivity  of  the  test  is  a  function 
of  two  factors — (1)  the  duration  of  the 
test;  and,  (2)  the  sensitivity  of  the 
pressure  gauges. 

With  proper  design,  almost  any 
sensitivity  can  be  achieved,  particularly 
by  extending  the  duration  of  the  test. 

C.  Procedure 

The  prescribed  test  procedure  is  as 
follows: 

1.  Preflush  the  well  by  pumping  a 
minimum  of  one  casing  volume  of  fresh 
water  through  the  well  to  ensure  that  no 
salt  crystallization  remains  in  the  casing 
string. 

2.  Withdraw  brine  from  the  test  well 
until  the  specific  gravity  of  the  brine 
remains  constant.  Measure  and  record 
the  specific  gravity  value. 

3.  Measure  and  record  the  test 
wellhead  pressure. 

4.  Withdraw  brine  from  a  reference 
well  until  the  specific  gravity  of  brine  is 
constant.  Shut  in  the  reference  well  and 
take  a  pressure  reading.  Record  the 
wellhead  pressure.  Tubing  may  serve  as 
the  reference  well  and  the  casing-tubing 
annulus  functions  as  the  test  well. 


Pressure  inci 

k 
where: 
D  =  depth  ol 
SGl  =  the  8| 

brine 
SC2  =  the  8| 
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5.  Inject  fresh  water  (or  oil)  into  the 
test  well  in  sufficient  quantities  to  fill  all 
but  the  bottom  50  ft  of  the  production 
casing.  To  achieve  this,  inject  fresh 
water  (or  oil]  until  the  wellhead 
pressure  increases  by  an  amount 
calculated  using  the  following  formula: 

Pressure  increase  =  (D-50)  X  (SG1-SG2)  X 

k 
where: 

D  =  depth  of  the  well  (in  ft) 
SGl  =  the  specific  gravity  of  the  cavern 

brine 
SC2  =  the  specific  gravity  of  the  injected 

fluid  (water  or  oil),  and 
k  =  0.4331  psi/ft,  a  conversion  constant 

(pressure  gradient  for  fresh  water) 

Determine  whether  there  has  been 
any  change  in  the  measured  pressure  in 
the  reference  well  during  the  injection 
phase.  Add  the  net  pressure  change  to 
the  calculated  pressure  increase  for  the 
test  well  to  obtain  the  final  pressure 
necessary  for  proper  placement  of  the 
interface.  (Where  the  presence  of  a 
partially  saturated  brine  could  adversely 
affect  the  accuracy  of  test  results,  an  oil 
with  a  low  specific  gravity  may  be 
substituted  for  fresh  water  in  order  to 
provide  a  sufficient  density  contrast. 
The  use  of  oil  under  these  specific 
circumstances  represents  a  modification 
to  the  original  interim  test  procedure). 

6.  In  order  to  avoid  mixing  and 
maintain  a  sharp  interface,  inject  the 
fresh  water  (or  oil]  at  a  rate  which  will 
not  cause  the  interface  to  move 
downward  at  a  rate  greater  than  20  feet 
per  minute. 

7.  Wait  a  minimum  of  36  hours  for  the 
test  and  reference  wells  to  come  to 
temperature  equilibrium. 

8.  At  the  conclusion  of  the  waiting 
period,  compare  the  pressures  of  both 
the  test  and  reference  wells  against  the 
initial  pressures  at  the  start  of  the 
waiting  period  to  assure  that  there  has 
been  no  significant  movement  of  the 
interface.  If  pressure  differences  can  be 
explained  by  the  wells  coming  to 
temperature  equilibrium,  then  the  test 
may  proceed.  The  UIC  Director  shall 
determine  whether  the  submitted 
explanation  is  accurate  and  adequate.  If 
pressure  differences  cannot  be 
explained  by  changes  caused  by  the 
wells  coming  to  temperature 
equilibrium,  the  operator  must  withdraw 
a  minimmn  of  one  casing  volume  of  fluid 
from  both  the  test  and  reference  wells 
and  restart  the  test  at  step  1. 

9.  The  operator  must  simultaneously 
measure  the  wellhead  pressures  for  both 
the  test  and  reference  wells.  The 
pressure  readings  must  be  taken  using  a 


deadweight  pressure  gauge  or  pressure 
transducer  system  having  a  sensitivity 
of  0.1  psi  or  greater.  If  a  deadweight 
pressure  gauge  is  used,  then  a  minimum 
of  ten  readings  should  be  taken,  at  one 
minute  intervals,  over  a  ten  minute 
period.  If  an  electronic  pressure 
transducer  system  is  used  then  one 
reading  during  the  ten  minute 
measurement  period  is  sufficient.  (Since 
electronic  pressure  transducers 
'  continuously  calculate  an  averaged 
signal  response,  only  one  reading  is 
required.  This  is  a  modification  to  the 
original  interim  test  procedure). 

10.  Calculate  the  average  pressure  at 
the  test  well  and  the  reference  well  and 
the  difference  between  them.  Record  all 
data  in  a  standard  format. 

11.  Repeat  Steps  9  &  10,  at  two  hour 
intervals,  for  a  total  test  period  of  eight 
hours  (5  averaged  readings). 

12.  For  each  two  hour  intervals,  and 
the  eight  hour  test  period,  calculate  the 
net  pressure  change  rate  at  the  test  well 
as  follows: 


NPCR 


P  (stari)  -  P(end) 
Hrs 


where; 

NPCR  =  Net  Pressure  Change  Rate  (psi/hr) 

P(itart)  =  average  pressure  of  test  well  at  the 
beginning  of  the  test  minus  average 
pressure  of  reference  well  at  the  start  of 
the  test  (psi) 

P(end)  =  average  pressure  of  the  test  well  at 
the  conclusion  of  the  test  minus  the 
average  pressure  of  the  reference  well  at 
the  conclusion  of  the  test  (psi) 

Hrs  =  hours  in  the  test  period 

13.  If  the  calculation  for  the  eight  hour 
test  period  indicates  a  net  pressure 
change  rate  of  less  than  0.05  psi/hr,  the 
well  has  demonstrated  mechanical 
integrity.  Pressure  change  rates  that  are 
greater  than  0.05  psi/hr  indicate  a  lack 
of  mechanical  integrity. 

ill.  Basis  for  Determination 

EPA  developed  the  initial 
requirements  and  limitations  of  the 
testing  method  to  demonstrate 
mechanical  integrity  pursuant  to  40  CFR 
146.8(b)  after  considering  test  results  for 
demonstration  wells  at  the  Morion  Salt 
Plant  at  Rittman.  Ohio  on  July  5-13, 
1988.  Additional  confirmation  tests  were 
run  on  June  16-20, 1989.  Fifty-four  (54) 
independent  well  tests  using  the 
methodology  were  conducted  during  the 
interim  approval  period  from  September 
la  1989  to  February  19, 1991.  Test 
results  were  submitted  to  the  EPA  for 


independent  review  and  analysis  by  The 
Salt  Institute  and  the  Ohio  Department 
of  Natural  Resources. 

Further  consideration  was  glv'en  to  the 
following  technical  documents: 

(1)  "Significance  of  Regulatory 
Constraints  on  the  Operation  of 
Packer/ess  Injection  Weils."  K.I. 
Kamath,  et  al.  SPE  #17047. 

(2)  "Solar  Ponds  Collect  Sun's  Heat" 
R.k.  Multer,  Chemical  Engineering. 
March,  1982. 

(3)  "  The  Salt  Stabilized  Solar  Pond  for 
Space  Heating — A  Practical  Manual." 
Peter  R.  Flynn  and  Ted  H.  Short.  Ohio 
State  University,  Department  of 
Agricultural  Engineering. 

IV.  Special  Conditions 

A.  Limitations  for  Conducting  the 
Water-Brine  Interface  Method 
Mechanical  Integrity  Test 

The  following  are  limitations  for 
rurming  the  Water-Brine  Interface 
Method  mechanical  integrity  test: 

1.  The  brine  in  the  test  well  must  have 
a  specific  gravity  >1.1  (be  at  least  50% 
saturated]  for  the  test  to  be  run  using 
fresh  water  (S.G.=1.0).  If  the  brine  has  a 
specific  gravity  <1.1,  then  an  oil  having 
a  specific  gravity  <0.9  must  be 
substituted  for  the  fresh  water. 

2.  Adequate  precautions  should  be 
taken,  as  necessary,  to  ensure  that  there 
is  no  salt  crystallization  inside  the 
casing  prior  to  starting  the  test 
procedure. 

3.  A  reference  well  miist  be  used. 

4.  All  wells  must  be  tested  at 
pressures  that  are  equal  to  or  greater 
than  the  normal  operating  pressures,  but 
be  no  less  than  100  psi.  If  a  facility  has  a 
normal  operating  pressure  that  is  less 
than  100  psi,  the  Director  has  the 
discretion  to  permit  testing  at  the  lower 
pressure. 

5.  The  test  well  must  be  filled  with  a 
lower  specific  gravity  fluid  to  within 
fifty  feet  of  the  bottom  of  the  casing. 
However,  if  the  casing  or  tubing  string 
extends  >50  feet  below  the  lop  of  the 
salt  cavern,  then  the  interface  may  be 
established  up  to  50  feet  above  the 
estimated  top  of  the  cavern. 

6.  The  test  and  reference  wells  must 
be  shut  in  for  a  minimum  of  36  hours  to 
ensure  that  the  wells  reach  temperature 
equiUbrium  prior  to  initiation  of  the  test. 
Failure  of  the  wells  to  reach  temperature 
equilibrium  will  result  in  "false 
negative"  test  results  and  the  wells  will 
fail  the  mechanical  integrity  test. 
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7.  Deadweight  pressure  gauges  or 
electronic  pressure  transducer  systems 
may  be  used  to  record  pressure  changes. 
Pressure  measuring  devices  must  have  a 
certified  minimum  sensitivity  of  0.1  psi. 

a  Wellhead  pressures  for  the 
reference  well  and  the  test  well  must  be 
read  simultaneously.  If  a  deadweight 
pressure  gauge  is  used  then  at  least  10 
readings  should  be  taken  every  two 
hours. 

9.  The  maximum  test  period  shall  be  8 
hours.  The  average  hourly  pressure 
change  should  be  calculated  based  upon 
a  continuous  8  hour  test  period. 
Averaging  results  from  test  periods 
greater  than  8-  hours  may  be  authorized 
only  by  the  Director. 

B.  Determination  \ 

The  Water-Brine  Interface  Method, 
subject  to  the  conditions  and  procedures 
discussed  in  this  notice,  provides  the 
necessary  information  to  demonstrate 
reliably  whether  a  well  has  a  leak  in  the 
casing  or  tubing.  EPA  is  approving  the 
test  for  Class  III  salt  solution  mining 
injection  wells  in  all  States, 

Dated:  January  2, 1992. 

fames  R.  Elder. 

Director,  Office  of  Ground  Water  and 
Drinliing  Water. 

|FR  Doc.  92-664  Filed  1-9-92;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  302-l'l 
[FIR  Amendment  24] 
RIN  3090-AE45 

Federal  Travel  Regulation;  Relocation 

Income  Tax  (RIT)  Allowance  Tax 

Tables 

agency:  Federal  Supply  Service,  GSA. 

action:  Final  rule. . 

summary:  The  Federal  and  State  tax 
tables  for  calculating  the  relocation 
income  tax  (RIT)  allowance  must  be 
updated  yearly  to  reflect  changes  in 
Federal  and  State  income  tax  brackets 
and  rates.  The  Federal  and  State  tax 
tables  contained  in  this  rule  are  for 
calculating  the  1992  RIT  allowances  to 
be  paid  to  relocating  Federal  employees. 
EFFECTIVE  DATE:  This  final  rule  is    . 
effective  January  1, 1992,  and  applies  for 
RIT  allowance  payments  made  on  or 
after  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT! 
Robert  A.  Clauson,  Transportation 
Management  Division  (F6X), 
Washington,  DC  20406,  telephone  FTS 
365-5253  or  commercial  (703)  305-5253. 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17, 1981, 


because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  302-11 

Government  employees.  Income 
Taxes,  Relocation  allowances  and 
entitlements.  Transfers,  Travel  and 
transportation'Sxpenses. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  302-11  is 
amended  as  follows: 

PART  302-1 1-RELOCATION  INCOME 
TAX  (RIT)  ALLOWANCE 

1.  The  authority  citation  for  part  302- 
11  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734:  20  U.S.C. 
905(a);  E.0. 11609.  July  22, 1971  (36  PR  13747); 
E.0. 12466,  February  27, 1984  (49  FR  7349). 

2.  Appendixes  A,  B,  and  C  to  part  302- 
11  are  amended  by  adding  the  following 
tables  at  the  end  of  each  appendix, 
respectively: 


Appendix  A  to  Part  302-1 1— Federal  Tax  Tables  for  RIT  Allowance 


UMI 


Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Filing  Status— Tax  Year  1991 

The  following  table  is  to  be  used  to  determine  the  Federal  marginal  tax  rate  for  Year  1  for  computation  of  the  RIT 
allowance  as  prescribed  in  S  302-11. 8(e)(1).  This  table  is  to  be  used  for  employees  whose  Year  1  occurred  during  calendar 
year  1991.  .  I  , 


Single  taxpayer 

Heads  o(  household 

Married  filing  jointly/ 

qualifying  widows  and 

widowers 

Married  filing  separately 

Marginal  tax  rate  (percent) 

Over 

But  not  over 

Over 

But  not  over 

Over 

But  not  over 

Over 

But  not  over 

15. 

$5,754 
26,242 
55,330 

$26,242 
56,330 

$10,177 
36.611 
78,894 

$36,611 
78,894 

$13,093 
46.770 
94.598 

$46,770 
94.598 

$7,120  (          $23,977 

28 

23.977  \         47.908 

31 

47,908 

/  

.. 

Appendix  B  to  Part  302-11— State  Tax  Tables  for  RIT  Auowance 


State  Marginal  Tax  Rates  BY  Earned  Income  Level— Tax  Year  1991 

The  following  table  is  to  be  used  to  determine  the  State  marginal  tax  rates  for  calculation  of  the  RIT  allowance  as 
prescribed  in  §  302-11.8(e)(l).  This  table  is  to  be  used  for  employees  who  received  covered  taxable  reimbursements  during 
calendar  year  1991. 
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But  not  over 


pwance  as 
;nts  during 


Mwginti  lu  nMs  (1 

NfAed  ws  percents)  lor  9w  earned  Income  arnourrts 
specified  in  each  ookimn  • ' 

$20.000-S24.999      $25.000-S49.999      tSO.O0O-$74.999     S7S,000  and  ovar 

1 .  Alabama - ~» 5 

S                            S 
0                           0 

4.4  5.25 
5.25                        SlS 
7                            7 

7  7 

•  • 

5  8 

1.5  UB. 

7.6                 f.r 

9.5                          9.5 

•  5                          9.5 
0                           0 

6  8 

9.5  10 
10                            10 

7.8                           8.2 
8.2                          8.2 

3  3 

3.4  3.4 
8.8                          BJB 
8.8                          9M 
3.65                        8.18 
595                        SJ8 

6  8 

4  4 

4  8 
8925                       8.925 
989                         BJB 

5  5 
6.25                        8.25 

4.6  4j8 

8  8 
8                            BJ 
5                            5 
8                            6 

10                           10 
10                            11 
562                        8.92 

6.92  8.92 
0                            0 

0                            0 

2.5  SJ 
5                            8J 

59                    r.7 

7.7  8.5 

7A75                       7.875 
7J75                       7.875 

7  7 
9.33                        12 

10.67                        12 
4.457                        5.201 
4.457                        8.ai>1  . 
7                              T 
7                             7 
B                            B 

2.8  2.6 
lercent  of  Federal  incomelax  liability  * 

7                            7 
0                 .0 
0                            0 
0                            0 
72                           72 
*(Sei»  footnote  5)* 
srcem  of  Federal  income  tax  feabMly « 

5.75                        5.75 
0                            0 
45                          8 
693                        BJB 

6.93  BB3 
0                            0 

5 

2.  Alaska     . ~ 0 

0 

3.  Arizona ~ tM 

If  single  status  »  — 4.4 

4  Arkansas     .._....„..__.. ~  .._„....__ ...™_... ™.......™ . 3.5 

7 

7 
7 

If  single  sUtus* —.. ....   .                • 

^  Califof^                    > 

7 
11 

If  single  status* J:. 6 

7.  Connacticul 15 

11 
5 

1.5 
7.7 

9  District  of  Cohimbia  -... ~ ..    ~ 6 

95 

If  single  status* ..'. ~ ..- • 

in   Flon^        0           - 

95 
0 

11.  Georgia _ _ -                     5  * 

12.  Hawaii.... „ „ - _ _ 7.25 

If  single  «atus»~ — ••S 

13.  Idatx)            _. -                                                M 

H  single  status » — - 7  J 

14.  flbXMS -     -_      3 

15.  Indiana .- 3.4 

16.  kwa             - ....- - -.. -... - S 

8 
10 
10 

82 

8.2 

3 

34 

998 

If  Bingit  statua  *                                             .. .                  7f 

998 

1'  Kansas         *-•* 

515 

If  single  status  » ^ .'. — 4A 

18.  Kenkicfcy ..     —    .                   6 

If)  louiniana                                                                                             ■'                            ' 

5.95 

8 
8 

If  single  status  » _ - _ —     —                   4 

20.  Maine  „- - 4.725 

6 
989 

If  sinnle  status  *                                                                                                               *K5 

9J9 

?1  Maryland                                                          '  * 

5 

??  MsiSTflllSlini                •.2S 

6.25 

y^  M^f^t^igan - *-• 

46 

24.  IMnnesola '.. • 

If  single  status  » „.. _ —                   • 

"  MiiBiisippi                                        4 

85 
8.5 
5 

26.  lyiissouri _ SA 

27.  Montana _ _           5 

8 
11 

If  sinale  alatus  • .  „    .                   „     .  .    _ . » ~                  B 

11 

28  Nfltirmka                                                                           9n 

692 

If  mnnltt  statia  * 5j8» 

6.92 

29.  Nevada - 0 

30  Mfw  Hamoatiip*                                                                                                                o 

0 
0 

31.  New  Jersey .„ _ 2- 

7 

If  single  status*..-.     .._.         . 2 

??  NffffUewwo                     , 3-> 

7 
85 

If  single  status  • ♦* 

05 

:w  hl^i^VfjH^                 ■!     4 

7J75 

34,  Nor«i  Cvolina - - _ - - 6 

3S  North  Dakota       - _ - ••7 

7.875 
7.75 
12 

If  »ngl«  ft«ni«  • .„                   « 

12 

JM^  rjhio  '                                                                                      1 JM 

6.9 

H  sinale  Status  * _.    ~» - -~                   3.715 

8.9 

37.  Oklahoma » ,_ 3 

If  sir>gle  status  •                                       ' ' 

7 
7 

3»>  fVwgflf! *    - 

9 

39.  Pennsvlwania..-    .„           _                  2.6 

2.6 

40.  Rhode  Island L _ *  27.5  ( 

41.  South  CaroRna •                  • 

42.  South  Dakota 0 

■*^  TflnnnsiiiB      '    ,     r    ,    ,         , " 

7 
0 
B 

44  Tunas    ...        ^ 

0 

45  Utah                                                         '-* 

7.2 

46  Vermont                       ™_      ~~ «. .~. —     _.    _     _         

K  tingle  fftamt  * •34p( 

47.  Virginia — ...    -                     5 

48.  Washington _     —                         0 

49  Weat  Virginia-.    . 3 

575 

0 

65 

V)  Wncortsin                                    r                .r. .                                     ** 

6.93 

If  single  staha  *             , —  •••3 

6.93 

0 

'  Earned  inooma  amounts  l«ft  M  between  «w  income  brackets  ahown  in  this  table  (e.».  $24,099.45,  $49,999.75)  shoiM  be  rounded  to  •»  nearest  doiar  to 


le  marginal  tax  rata  to  iw  uaed  in  calcuMing  the  RIT  alowanoe.  _ 

» If  the  eamedincome  amount  Is  lass  Ihwi  »ie  towest  income  bracket  shown  in  this  table,  the  emptoying  agency  shaa  establish  an  appropriaia  marginal  tan  rata 

as  provided  in  1 302-1 1.8(e)(2Kii)  „  ^       ^ , . ,.  ^., 

'  This  r«a  wp«aa  only  to  Vnse  individuals  certifying  that  Ihay.  w«  Ma  under  a  singfa  atatus  within  «w  States  where  they  w«  pay  income  taxes.  At  other 
taxpayers,  regardless  of  liiirig  status,  will  use  the  other  rale  shown. 
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*  RalM  alKmn  as  a  percent  of  Fe<Sefal  incoow  tax  liability  must  be  converted  to  a  percent  of  meome  as  provMed  in  }  3p2-J1.8(^(2)(i»V^  i^„^  .m«.,nf.  «« 

•  vTlw^^  rate  for  Vermont  (for  ottw  ttwn  single  status)  is  31  percent  of  Federal  income  tax  liabibty  for  employees  wtKMe  earned  income  amounts  "re 
betvraen  $20,000-324.999.  for  all  othar  employees  the  rate  is  34  percent  of  Federal  income  tax  liability. 


Appendix  C  to  Part  302-11— Federal  Tax  Tables  for  RIT  Allowance— Year  2 


Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Rung  Status— Tax  Year  1992 
The  following  table  is  to  be  used  to  determine  the  Federal  marginal  tax  rate  for  Year  2  for  computation  of  the  RIT 
allowance  as  prescribed  in  §  302-11.8{e){l).  This  table  is  to  be  used  for  employees  whose  Year  1  occurred  during  calendar 
years  1985, 1988. 1987, 1988. 1989,  1990,  or  1991. 


Margina!  tax  rate  (percent)| 


15. 
28. 
31- 


Single  taxpayer 


Over 


$6,190 
27,963 
58.786 


But  not  over 


$27,963 
58,766 


Heads  of  fiousehold 


Over 


$10,864 
38,611 
83,158 


But  not  over 


$38,611 
83,156 


Married  filing  jointly/ 
qualifying  widows  and 


Over 


$14,316 

50.219 

101.123 


Bui  not  GMT 


$50,219 
101.123 


Married  filing  separately 


Over 


$7,819 
25.629 
50,939 


But  not  over 


$25,629 
50,939 


Dated:  December  27, 1991. 
Richard  G.  Austiii, 

Administrator  of  Genera/  Services. 
|FR  Doc.  92-644  Filed  1-9-92:  8:45  am) 

BIUJNG  CODE  ••20-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chikfren  and 
families 


45  CFR  Part  400 

Refugee  Resettlement  Program: 
Refugee  Cash  Assistance  and  Refugee 
Medical  Assistance  I 

agency:  Administration  for  Children 
and  Families  (ACF),  HHS,  Office  of 
Refugee  Resettlement. 
action;  Final  rule. 

SUMMARY:  This  rule  establishes  a 
duration  of  8  months  for  the  special 
programs  of  refugee  cash  assistance  and 
refugee  medical  assistance  in  Federal 
FY  199? 

E?FEC!iVE  date:  January  10, 1992. 
ADDRESSES:  Oftlce  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services,  370 
L'Enfant  Promenade,  SW..  Washington. 
DC  20447. 

FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  A.  Biddle,  (202]  401-9253. 
SUPPLEMENTARY  INFORMATION: 

This  final  rule  codifies  instructions 
previously  provided  to  the  States  to 
reduce  the  duration  of  the  special 
programs  of  refugee  cash  assistance 
(RCA)  and  refugee  medical  assistance 


(RMA)  from  a  refugee's  first  12  months 
in  the  United  States  to  a  refugee's  first  8 
months  in  the  United  States  in  Federal 
fiscal  year  1992.  The  instructions  to 
States  were  transmitted  by  letter  of 
September  11. 1991.  This  rule  is 
applicable  to  both  current  and  newly 
arriving  refugees. 

The  reduction  is  necessitated  by  the 
limited  funds  appropriated  for  this 
purpose  for  Federal  FY  1992  (October  1, 
1991— September  30. 1992).  Refugee 
Assistance  under  Section  412  of  the 
Immigration  and  Nationality  Act  is 
expressly  limited  by  the  extent  of 
available  appropriations.  8  U.S.C. 
1522(a)(1)(A);  45  CFR  400.202. 

This  regulation  is  issued  in  response 
to  an  order  by  the  United  States  District 
Court,  Western  District  of  Washington 
at  Seattle,  that  this  change  should  have 
been  effected  by  regulation.  The  court 
indicated  that  emergency  procedures 
under  the  Administrative  Procedure  Act 
may  be  employed  under  the  good  cause 
exception.  5  U.S.C.  553(b).  Nhan  Von 
Nguyen,  et  al.  v.  Louis  Sullivan:  et  al. 
No.  C91-1587WD.  (W.D.  Wash.. 
November  27, 1991). 

The  decision  to  reduce  the  period  of 
time-eligibility  for  RCA  and  RMA  is 
based  on  the  Department's  analysis  of 
the  anticipated  assistance  needs  in  FY 
1992  of  refugees  who  entered  the  United 
States  during  the  latter  part  of  FY  1991 
and  those  who  will  be  admitted  during 
FY  1992  under  the  adm.issions  ceiling  of 
132,000  publicly  funded  refugees 
established  by  the  President. 
(Memorandum  from  the  President  to  the 
United  States  Coordinator  for  Refugee 
Affairs,  Determination  of  FY  1992 
Refugee  Admissions  Numbers  and 
Authorization  of  In-Country  Refugee 


Status  Pursuant  to  sections  207  and 
101(a)(42),  respectively,  of  the 
Immigration  and  Nationality  Act, 
Presidential  Determination  No.  92-2. 
October  9. 1991.) 

This  analysis  showed  that  the  fixed 
appropriation  of  $234,216,000  for  FY  1992 
would  be  insufficient  to  provide  funding 
for  a  period  longer  than  a  refugee's  first 
8  months  in  the  U.S..  beginning 
December  1, 1991,  and  still  ensure  a 
sustainable  level  of  assistance  to  all 
eligible  refugees  throughout  the 
remainder  of  FY  1992.  The  analysis 
showed  that  if  a  time-eligibility  period 
of  12  months  were  retained,  then  the 
available  funds  would  be  exhausted 
before  the  end  of  the  fiscal  year  and  no 
RCA  or  RMA  would  be  available  ei'Jier 
to  newly  arriving  refugees  or  to  refugees 
already  in  the  U.S.  Refugee  admissions 
in  FT  1992  will  increase  by 
approximately  18%,  while  the  program 
must  operate  at  approximately  the  prior- 
year  appropriations  level. 

Consistent  with  the  preceding  actions, 
45  CFR  400.2. 400.60(b).  400.100(b). 
400.203(b).  400.204(b),  and  400.209(b)  are 
being  amended  to  reduce  the  duration  of 
RCA  and  RMA  from  a  refugee's  first  12 
months  in  the  U.S.  to  a  refugee's  first  8 
months  in  the  U.S. 

JustificatioD  for  Dispensing  With  Notice 
of  Proposed  Rulemaking 

A  period  for  public  comment  is  not 
being  provided  because  it  would  be 
impracticable,  unnecessary,  or  not  in  the 
public  interest  for  the  following  reasons: 

Under  the  current  statute  and 
regulations,  the  duration  of  benefits  is  a 
function  of  the  level  of  appropriations. 
The  resulting  computation  is  a  matter 
which  public  comment  would  not 
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But  not  over 


signiflcantly  aid.  Congressional  funding 
limitations  effectively  establish  the 
eligibility  period,  rendering  notice  of 
proposed  rulemaking  and  comment 
procedures  unnecessary.  Although 
consideration  of  alternatives  which 
would  not  be  mathematically  generated 
may  be  assisted  by  public  input,  there  is 
insufficient  time  to  consider  other 
options  without  adversely  impacting  the 
public  interest  in  avoiding  the  premature 
exhaustion  of  funds  and  having  a  finite 
account  equitably  distributed  throughout 
the  Hscal  year. 

Because  there  is  a  continuing  flow  of 
refugees  into  the  United  States  and 
because  continuing  costs  for  RCA  and 
RMA  are  being  incurred  by  the  States, 
any  delays  in  applying  a  reduced  period 
of  time-eligibility  would  result  in  the 
need  for  ever-greater  reductions  in  the 
RCA  and  RMA  programs  in  order  to 
avoid  their  abrupt  and  complete 
termination  and  the  absence  of  such 
assistance  to  both  current  and  newly 
arriving  refugees. 

Accordingly,  the  agency  finds  good 
cause  for  issuance  of  an  immediately 
effective  final  rule. 

Regulatory  Procedures 

Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  we 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  regulation  does  not  meet 
the  definition  of  a  "major"  regulation 
because  it  does  not  have  a  $100  million 
annual  impact. 


Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b],  the  Secretary  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.    • 

Paperwork  Reduction-Act 

This  rule  does  not  contain  coUection- 
of-information  requirements. 

Statutory  Authority 

Section  412(a)(9)  of  the  Immigration 
and  Nationality  Act.  8  U.S.C.  1522(a)(9). 
authorizes  the  Secretary  of  HHS  to  issue 
regulations  needed  to  carry  out  the 
program. 

[Catalogue  of  Federal  Domestic  Programs: 
93.026,  Refugee  and  Entrant  Assistance — 
State- Administered  Programs] 

List  of  Subjects  in  45  CFR  Part  400 

Grant  programs — Social  programs. 
Health  care,  Public  assistance  programs, 
Refugees,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  10, 1991. 
Jo  Anne  B.  Bamhart, 

Assistant  Secretary  for  Children  and 
Families. 

Approved:  December  30, 1991. 
Louis  W.  Sullivan, 

Secretary,  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  Chapter  IV  is 
amended  as  follows: 

O.  The  heading  for  chapter  IV  of  45 
CFR  is  revisied  to  read  as  follows: 


CHAPTER  IV-OFFICE  OF  REFUGEE 
RESETTLEMENT,  ADMINISTRATION  FOR 
CHILDREN  AND  FAMIUES  DEPARTMENT 
OF  HEALTH  AND  HUMAN  SERVICES 

PART  400— REFUGEE 
RESETTLEMENT  PROGRAM 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Section  412(a)(9].  Immigration 
and  Nationality  Act  (8  U.S.C.  lS22(a)(9)). 

§400.2    [Amended] 

2.  Section  400.2  is  amended  by 
revising  the  definitions  of  "Refugee  cash 
assistance"  and  "Refugee  medical 
assistance"  by  inserting  after  the  words 
"12-month  period"  the  following  phrase: 
"(except  during  Federal  VY  1992,  less 
than  an  8-month  period)". 

§§  400.e0(b)  and  400.100(b)    [Amended] 

3.  Sections  400.60(b)  and  400.100(b) 
are  amended  by  removing  the  words 
"18-month  period"  and  by  inserting  in 
their  place  the  following  phrase:  "12- 
month  period  (except  during  Federal  FY 
1992,  8-month  period)". 


§§  400.203(b)  and  400.204(b)    [Amended] 

4.  Sections  400.203(b)  and  400.204(b) 
are  amended  by  inserting  after  the 
words  "12-month  period"  the  following 
phrase:  "(except  during  Federal  FY  1992, 
8-month  period)". 


§  400.209(b)   [Amended] 

5.  Section  400.209(b)  is  amended  by 
inserting  after  the  words  "12  months" 
the  following  phrase:  "(except  during 
Federal  FY  1992. 8  months)". 

[FR  Doc.  92-797  Filed  1-9-92:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  401  | 

[AirandnMnt  No.  46;  Doc  No.  OasoS] 

General  Crop  Insurance  Regulations; 
Com,  Grain  Sorghum,  and  Soyt)ean 
Endorsements 

agency:  Federal  Crop  Insurance 
Corporation,  USDA.  I 

action:  Proposed  rule.         ' 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  part  401),  effective  for  the  1993 
and  succeeding  crop  years,  by  adding 
Late  Planting  and  Ftevented  Planting 
provisions  to  the  Com  Endorsement 
(§  401.111],  Grain  Sorghum  Endorsement 
(§  401.113)  and  the  Soybean 
Endorsement  (§  401.117).  The  intended 
effect  of  this  rule  is  to  replace  the 
current  optional  coverages  for  late  and 
prevented  planting  with  more  effective 
provisions  that  are  an  integral  part  of 
,  the  basic  coverage. 

This  provision  will  be  made  available, 
as  an  option,  for  the  1992  crop  year  if  the 
process  is  completed  timely.  The  insured 
will  be  notified  of  the  premiums 
required  for  this  expanded  coverage. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  January  27, 
1992,  to  be  sure  of  consideration. 
ADDRESSES:  Send  comments  to:  Peter 
Cole,  Secretary,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (703)  235-1168. 
SUPPI^MENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need. 


currency,  clarity,  and  effectiveness  of 
the  Com,  Grain  Sorghum,  and  Soybean 
Endorsement  regulations  affected  by 
this  rule  under  those  procedures.  The 
sunset  review  date  established  for  Com 
is  April  1, 1996;  Soybeans,  October  1, 
1996;  and  Grain  Sorghum,  July  1. 1996. 

James  E.  Cason,  Manager,  FCIC,  (1) 
has  determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-ba3ed  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies,  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  proposes  to  amend  the  General 
Crop  Insurance  Regulations  (7  CFR  part 
401)  by  adding  Late  Planting  and 
Prevented  Planting  provisions  to  the 
Com  Endorsement  (§  401.111),  Grain 
Sorghum  Endorsement  (§  401.113),  and 
the  Soybean  Endorsement  (§  401.117). 
The  intended  effect  of  this  rule  is  to 
replace  the  current  optional  coverages 
for  late  and  prevented  planting  with 
more  effective  provisions  that  are  an 
integral  part  of  the  basic  coverage. 


The  current  optional  coverage  for  late 
and  prevented  planting  have  been  found 
to  lack  the  desired  degree  of 
effectiveness  due  to  both  coverage 
deficiencies  and  the  vottime  of 
paperwork  required.  The  additional 
paperwork  required  includes  the 
prevented  planting  application  and 
acreage  report,  and  an  option  form  for 
late  planting  coverage.  Adding  to  the 
administrative  burden  of  the  current 
coverages  is  tracking  of  the  deadline 
dates  for  submission  of  these  forms. 

Ilierefore,  to  improve  the  coverage 
provided  for  late  and  prevented 
planting,  an  analysis  of  the  weaknesses 
of  the  current  program  and  concepts  on 
which  new  policy  provisions  could  be 
based,  was  prepared.  The  concepts 
developed  are  as  fellows: 

1.  The  provisions  of  late  and 
prevented  planting  coverage  will  be 
incorporated  in  the  applicable  crop 
policies.  They  will  not  be  a  separate 
option  (except  for  1992). 

2.  The  late  planting  period  begins  the 
day  after  the  final  planting  date  and 
extends  for  25  days  thereafter.  A  late 
planting  guarantee  reduction  will  apply 
to  the  rate  of  1%  per  day  for  days  1 
through  10  and  2%  per  day  for  days  11 
through  25. 

3.  Coverage  for  prevented  planting 
will  be  for  the  peril  of  excess  moisture. 
In  cases  of  drought  the  insured  and/or 
company  may  petition  FCIC  to  permit 
land  to  be  covered  by  the  prevented 
planting  provisions.  FCIC  may  elect  to 
permit  insureds  to  bypass  planting 
where  successful  production  appears 
improbable  and  still  remain  qualified  for 
a  prevented  planting  payment.  Irrigated 
acreage  will  not  be  eligible  for  a 
prevented  planting  payment  due  to 
drought. 

4.  For  the  1992  crop  year  (if  the 
process  is  completed  in  a  timely 
manner)  and  the  1993  and  crop  years, 
coverage  for  late  and  prevented  planting 
will  be  added  to  the  provisions  of  the 
com,  grain  sorghum,  and  soybean 
policies.  The  1993  crop  year  will  serve 
as  an  evaluation  period.  Other  crops 
may  be  considered  for  the  1994  crop 
year. 

5.  The  liability  for  prevented  planting 
will  be  50%  of  the  guarantee  for  timely 
planted  acreage  and  applies  to  acreage 
not  planted  within  25  days  after  the 
latest  final  planting  date.  The  current    " 
prevented  planting  endorsement 
provides  for  liability  for  35%  of  the 
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guarantee.  The  inctease  to  50%  will 
provide  additional  protection  to  farmen; 
however,  it  will  also  increase  premium 
requirements. 

6.  If  the  unit  is  planted  within  25  days 
after  the  latest  final  planting  date,  wiUi 
any  non-conserving  crop  maturing  in  the 
same  calendar  year,  a  prevented 
planting  payment  will  not  be  made. 

7.  When  die  insured  crop  is  planted 
more  than  25  days  after  the  final 
planting  date  for  the  insured  crop,  but 
not  later  than  55  days  after  the  latest 
Hnal  planting  date,  the  salvage  value  of 
any  production  will  be  production  to 
count  against  the  prevented  planting 
guarantee.  When  a  substitute  crop  is 
planted  between  25  and  55  days  after 
the  latest  final  planting  date,  the  salvage 
value  of  the  substitute  crop  will  be 
production  to  count  The  amount  of 
production  to  count  will  be  the  result  of 
dividing  the  dollar  amount  received  for 
the  crop  by  the  highest  price  election 
available  for  the  insured  crop. 

8.  If  the  insured  is  prevented  from 
planting  the  insured  crop  and  a 
substitute  crop  is  not  planted  within  55 
days  after  the  latest  final  planting  date 
for  the  current  crop  year,  a  prevented 
planting  payment  will  be  made. 

9.  When  die  insured  is  prevented  from 
planting  the  insured  crop  by  the  final 
planting  date,  the  insured  may  choose 
to: 

(1]  Plant  the  insured  crop  after  the 
planting  date  and  have  coverage  under 
the  late  planting  or  prevented  planting 
provisitms; 

(2)  Plant  a  substitute  crop  (no 
coverage  is  provided  for  the,  substitute 
crop  unless  it  is  insured  under  a 
separate  crop  endorsement  to  your 
policy);  or 

(3)  Leave  the  acreage  implanted  and 
receive  a  prevented  planting  payment. 

10.  For  com  and  grain  so^um,  the 
maximiun  acreage  eligible  for  prevented 
planting  coverage  will  be  equal  to  the 
greater  of  the  previous  years  planted 
acreage  or  the  Agricultural  Stabilization 
and  Conservation  Service  (ASCSj  base 
acreage  applicable  to  the  farm  less  any 
acreage  reduction  necessary  to  comply 
with  &e  current  year  ASCS  price 
support  program.  The  maximum  eligible 
acreage  for  soybeans  will  be  100  percent 
of  the  aoybean  acreage  planted  the 
previous  year. 

11.  To  be  eligible  for  a  prevented 
planting  indemnity,  the  acreage  that  was 
prevented  from  being  planted  must 
exceed  the  lesser  of  20  acres  or  20 
percent  of  the  unit. 

12.  Prevented  planting  coverage  will 
not  be  provided  fon 

(1)  High  risk  land  unless  we  agree  in 
writing; 


(2)  Land  used  for  acreage 
conservation  (ASCS's  Acreage 
Reduction  Program  (ARP)};  or 

(3)  Land  where  any  crop  has  been 
harvested  in  the  same  calendar  year. 

13.  Land  entered  into  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  provides 
a  payment  for  not  planting  the  acreage, 
eg.  the  0/92  or  Conservation  Reserve 
programs,  will  not  be  eligible  for 
prevented  planting  coverage. 

14.  When  the  insured  is  prevented 
from  planting  or  is  prevented  from 
planting  timely  and  plants  a  crop  subfect 
to  salvage  provisions,  the  per  acre 
premium  for  the  acreage  will  be  the 
same  as  for  timely  planted  acreage. 
When  the  farmer  paid  premium  for  late 
or  prevented  planting  exceeds  the 
liability,  coverage  will  not  be  provided. 

15.  Ilie  insured  may  decline  late  and 
prevented  planting  coverage  if  written 
notification  is  provided  to  the  agent  by 
the  sales  closing  date. 

16.  This  coverage  will  require  an 
appropriate  premium  charge 
commensurate  with  the  risks  assumed. 
For  1992,  a  premium  charge  will  be 
quoted  for  the  option  which  may  be 
accepted  or  rejected  by  the  insured.  For 
1993,  the  provision  would  be 
incorporated  in  the  policy.  The  insured 
would  have  the  option  of  removing  the 
coverage,  in  writhig,  with  a  pre- 
detennined  reduction  in  premium 
considered  appropriate  for  the  reduced 
risk  to.  the  insurer. 

FCIC  is  soliciting  written  comments 
on  this  rule  for  15  days  following 
publication  in  the  Federal  Register. 

Written  comments  should  be  sent  to 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 

Written  comments  received  pursuant 
to  this  rule  will  be  available  for  public 
inspection  and  copying  in  the  Office  of 
the  Manager,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
during  regular  business  hours,  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance;  Com,  Grain  sorghum, 
and  Soybeans. 

Proposed  Ride 

Accordingly,  pursuant  to  the  authority 
contained  in  die  Federal  Crop  Insxiranoe 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  General 
Crop  Insurance  Regulations  (7  CFR  part 
401),  effective  for  die  1993  and 
succeeding  crop  years,  in  the  following 
instances: 


PAIIT401-(AMEIIDED] 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Aulherily:  7  VSX:.  1506. 1S16. 

2. 7  CFR  i  401.111  is  amended  by 
revising  and  reissuing  paragraph  10  and 
adding  new  paragraphs  11  and  12,  to 
read  as  follows: 


{401.111    Com 


10.  Meaning  of  Terms 

a.  Days — means  calendar  days. 

b.  Drought — meant  a  lade  of  precipitation 
which  if  general  in  the  county:  occun  prior  to 
and  during  the  planting  period:  and  makes 
production  of  a  crop  improbable. 

c.  Final  planting  date — means  the  date 
contained  in  the  actuarial  table  by  which  the 
insured  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  production 
guarantee. 

'  d.  Harvest — (of  com  on  the  unit)  means 
completion  of  combining  or  picking  the  com 
for  grain  or  the  chopping  of  com  for  silage  at 
applicable. 

e.  High  risk  land— memnt  land  on  which 
crop  damage  occurs  more  frequently  than  it 
normal  in  tlw  county  and  may  be 
chaiacterized  by  frequent  fkwding.  excess 
moistnre,  or  toil  typet  that  may  be  highly 
drought  prone.  This  land  is  not  classiRed  in 
an  "R"  clatsification  on  the  actuarial  table. 

f.  Irrigated  practice — means  applying 
adequate  water  at  the  proper  time  to  produce 
at  least  the  yield  used  to  establish  the 
guarantee  on  the  irrigated  com. 

g.  Latest  final  planting  date — meaiu  the 
latest  final  planting  date,  as  established  by 
the  actuarial  table,  for  any  insurable  crop  in 
the  county  to  be  planted  for  harvest  in  the 
same  crop  year  as  the  prevented  planting 
crop,  except  tobacco,  fresh  market  sweet 
com,  fresh  market  peppers,  and  fresh  market 
tomatoes. 

h.  Non-conserving  crop — means  any  crop 
planted  for  harvest  as  food.  feed,  or  fiber. 

i.  Replanting— me^na  performing  the 
cultural  practice  necessary  to  place  the  com 
teed  in  the  insured  acreage  with  the 
expectation  of  growing  a  normal  crop. 

j.  Section — it  a  imit  of  measure  imder  the 
rectangular  survey  system  describing  a  tract 
of  land  generally  one  mile  square,  usually 
containing  approximately  040  acres. 

k.  Silage — means  com  harvested  by 
severing  the  stalk  from  the  land  and  chopping 
the  stalk  and  the  ear  for  the  purpose  of 
livestock  feed. 

11.  Late  Planting 

a.  When  you  elect  to  plant  com  after  the 
flnal  planting  date,  yoor  production  guarantee 
will  be  reduoed  by: 

(1)  One  percent  (1%)  for  each  of  the  rirtt  ten  - 
days  after  the  final  planting  date:  and 

(2)  Two  percent  (2%)  each  day  for  the 
eleventh  through  the  twenty-fifth  day  after 
the  final  planting  date. 

Com  planted  later  than  the  twenty-fif^ 
day  after  the  final  planting  date  will  be 
subject  to  section  12  which  contains 
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provisions  {or  coverage  for  acreage  you  are 
prevented  from  planting. 

b.  Subsection  2.e.(4)  of  the  General  Crop 
Insurance  Policy  will  not  apply  to  com. 

c.  When  the  fanner  paid  premium  (gross 
premium  less  our  subsidy)  for  late  planted 
acreage  exceeds  our  liability  on  the  acreage, 
coverage  tvill  not  be  provided  (no  premium 
will  be  due  and  no  indemnity  will  be  paid). 

d.  You  are  automatically  covered  under  the 
late  and  prevented  planting  provisions  of  this 
policy.  However,  you  may  decline  these 
coverages  if  you  notify  us.  in  writing,  by  the 
sales  closing  date.  If  you  decline  the  coverage 
for  any  crop  year  and  determine  that  you 
wish  coverage  in  subsequent  crop  years,  you 
must  notify  us,  in  writing,  by  the  sales  closing 
date  to  reinstate  these  coverages  for  any 
succeeding  crop  year. 


12.  Prevented  Planting 

a.  Coverage  is  provided  only  for  acreage 
which  you  are  unavoidably  prevented  from 
planting  due  to: 


(1)  Excess  moisture;  or 

(2)  Drought,  if  drought  is  general  in  the  area 
and  we  agree  in  writing  that  drought  will  be 
an  insurable  cause  of  loss.  Drought  will  not 
be  considered  an  insurable  cause  of  loss  for 
the  irrigated  practice. 

b.  The  acreage  covered  will  be  limited  to 
the  greater  of  the  number  of  acres  planted  to 
com  for  the  previous  crop  year  on  the 
Agricultural  Stabilization  and  Conservation 
Service  (ASCS)  farm  serial  number,  or  the 
ASCS  base  acreage  for  com  reduced  by  any 
acreage  reduction  applicable  to  the  farm 
under  any  program  administered  by  the 
United  States  Department  of  Agriculture. 
Acreage  insurable  for  prevented  planting 
must  meet  all  applicable  policy  requirements 
for  insurability.  A  minimum  of  20  acres  or  20 
percent  of  the  acres  in  the  unit,  whichever  is 
smaller,  must  be  prevented  from  being 
planted  to  be  eligible  for  a  prevented  planting 
indemnity.  If  acreage  intended  for  com 
cannot  be  planted  by  the  final  planting  date 
due  to  an  insured  prevented  planting  cause  of 
loss,  you  may: 

-     (1)  Plant  the  insured  crop  after  the  final 
planting  date  and  have  coverage  under  the 
late  planting  or  prevented  planting 
provisions,  whichever  is  applicable: 

(2)  Plant  a  substitute  crop  and  have 
coverage  under  the  prevented  planting 
provisions.  Coverage  is  not  provided  for 
prevented  planting  if  the  substitute  crop  is 
planted  within  25  days  after  the  latest 
planting  date.  (Insurance  for  any  substitute 
crop  is  not  provided  unless  insured  under  a 
separate  endorsement  to  your  policy);  or 

(3)  Leave  the  acreage  unplanted  and 
receive  a  prevented  planting  indemnity  under 
the  terms  of  this  endorsement. 

c.  Prevented  planting  coverage  will  not  be 
provided  for 

(1)  High  risk  land  unless  we  agree  to 
provide  prevented  planting  coverage,  in 
writing,  prior  to  the  acreage  reporting  date  for 
the  insured  crop; 

(2)  Land  used  for  acreage  conservation 
under  any  acreage  reduction  program 
administered  by  the  United  States 
Department  of  Agriculture; 


UMI 


(3)  Land  that  is  entered  into  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  provides  a 
payment  for  not  planting  the  acreage  (such  as 
the  Conservation  Reserve  I'rogram);  or 

(4)  Land  where  any  crop  has  been 
harvested  in  the  same  calendar  year. 

d.  You  must  report  the  number  of  acres 
eligible  for  prevented  planting  coverage  no 
later  than  60  days  after  the  latest  Hnal 
planting  date:  This  report  will  be  your  notice 
of  loss  for  the  purpose  of  prevented  planting 
coverage.  No  more  than  100  percent  of  the 
number  of  acres  planted  for  com  production 
and  irrigated  during  the  previous  crop  year 
will  be  eligible  for  a  prevented  planting 
indemnity  using  an  irrigated  practice 
guarantee.  Prevented  planting  for  irrigated 
coverage  will  only  be  approved  if  the  acreage 
prevented  from  planting  is  prepared  for 
irrigation,  and  if  sufficient  irrigation 
equipment  is  available  to  carry  out  an 
irrigated  practice  on  the  acreage  claimed 
prevented  from  planting. 

e.  When  acreage  that  may  qualify  for  a 
prevented  planting  indemnity  is  reported,  the 
premium  for  the  acreage  will  be  the  same  as 
for  timely  planted  acreage.  If  the  farmer  paid 
premium  amount  for  this  acreage  exceeds  the 
prevented  planting  liability,  coverage  will  not 
be  provided  (no  premium  will  be  due  and  no 
indemnity  will  be  paid). 

f.  The  prevented  planting  indemnity  will  be 
calculated  as  follows: 

(1)  Multiply  the  number  of  acres  eligible  for 
a  prevented  planting  indemnity  by  the 
production  guarantee; 

(2)  Divide  this  result  by  two  (2); 

(3)  Subtract  the  result  obtained  by  dividing 
the  value  of  any  production  from  a  substitute 
crop  by  the  highest  price  election  available 
for  com  as  contained  in  the  actuarial  table: 

(4)  Multiply  this  result  by  your  price 
election:  and 

(5)  Multiply  this  result  by  your  share,  (i.e.) 


acres  x  guarantee 


(salvage    \ 
high  price  ' 


X  your  price  election  X  share  =  indemnity 

g.  Acreage  will  be  consic^red  for  a 
prevented  planting  indemnity  only  if  the 
acreage  is  not  planted: 

(1)  To  com  within  25  days  after  the  final 
planting  date  for  com:  and 

(2)  To  any  crop  other  than  com,  that 
normally  matures  in  the  same  crop  year, 
within  25  days  after  the  latest  final  planting 
date. 

h.  When  com  is  planted  26,  or  more,  days 
after  the  com  final  planting  date  and  55,  or 
fewer,  days  after  the  latest  final  planting 
date,  or  when  any  non-conserving  crop 
normally  maturing  in  the  same  calendar  year 
is  planted  26  or  more  and  55  or  less  days 
after  the  latest  fmal  planting  date,  any 
production  on  the  acreage  will  be  counted 
against  the  prevented  planting  guarantee  as 
shown  in  subsection  12.f.(3),  above.  Such 
production  will  count  against  the  prevented 
planting  guarantee  on  a  per  acre  basis  (the 
production  lwill  not  count  against  the 


guarantee  for  acreage  left  unplanted).  The 
value  of  the  substitute  crop  will  be  the  actual 
value  received  if  the  crop  has  been  marketed, 
or  the  value  which  could  be  received  if  the 
crop  has  not  been  marketed.  The  value  for 
such  production  will  be  established  on  the 
day  we  determine  the  loss. 

i.  If  any  crop  is  planted  56  or  more  days 
after  the  latest  final  planting  date,  there  will 
be  no  value  to  count  against  the  prevented 
planting  amount  of  insurance. 

3.  7  CFR  401.113  is  amended  by 
revising  and  reissuing  paragraph  10  and 
adding  new  paragraphs  11  and  12.  to 
read  as  follows; 

§401.113    Grain  sorghum  widorsefMnt. 

♦        «        *        •        * 

10.  Meaning  of  Terms 

a.  Days — means  calendar  days. 

b.  Drought — means  a  lack  of  precipitation 
which  is  general  in  the  country;  occurs  prior 
to  and  during  the  planting  period;  and  makes 
production  of  a  crop  improbable^, 

c.  Final  planting  date — means  the  date 
contained  in  the  actuarial  table  by  which  the 
insured  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  production 
guarantee. 

d.  Harvest — (of  grain  sorghum  on  the  unit) 
means  completion  of  combitiing  or  threshing 
of  grain  sorghum  for  grain  or  the  chopping  of 
grain  sorghum  for  silage  as  applicable. 

e.  High  risk  land— means  land  on  which 
crop  damage  occurs  more  frequently  than  is 
normal  in  the  county  and  may  be 
characterized  by  frequent  flooding,  excess 
moisture,  or  soil  types  that  may  be  highly 
drought  prone.  This  land  is  not  classified  in 
an  "R"  classification  on  the  actuarial  table. 

f.  Irrigated  practice — means  applying 
adequate  water  at  the  proper  time  to  produce 
at  least  the  yield  used  to  establish  the 
guarantee  on  the  irrigated  grain  sorghum. 

g.  Latest  final  planting  date — means  the 
latest  final  planting  date,  as  established  by 
the  actuarial  table,  for  any  insurable  crop  in 
the  county  to  be  planted  for  harvest  in  the 
same  crop  year  as  the  prevented  planting 
crop,  except  tobacco,  fresh  market  sweet 
com,  fresh  market  peppers,  and  fresh  market 
tomatoes. 

h.  Non-conserving  crop — means  any  crop 
planted  for  harvest  as  food,  feed,  or  fiber. 

i.  Replanting — means  performing  the 
cultural  practice  necessary  to  place  the  grain 
sorghum  seed  in  the  insured  acreage  with  the 
expectation  of  growing  a  normal  crop. 

).  Section — is  a  unit  of  measure  under  the 
rectangular  survey  system  describing  a  tract 
of  land  generally  one  mile  square,  usually 
containing  approximately  640  acres. 

k.  Silage — means  grain  sorghum  harvested 
by  severing  the  stalk  from  the  land  and 
chopping  the  stalk  for  the  purpose  of  livestock 
feed. 

11.  Late  Planting 

a.  When  you  elect  to  plant  grain  sorghum 
after  the  final  planting  date,  your  production 
guarantee  will  be  reduced  by: 

(1)  One  percent  (1%)  for  each  of  the  first  ten 
days  after  the  final  planting  date;  and 


12.  Preventei 
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(2)  Two  percent  (2%)  each  day  for  the 
eleventh  through  the  twentjr-Rftii  day  after 
the  nnal  planting  date. 

Grain  sorghum  planted  later  than  the 
twenty-fifth  day  after  the  final  planting  date 
will  be  subject  to  section  12  which  contains 
provisions  for  coverage  for  acreage  you  are 
prevented  from  planting. 

b.  Subsection  2.e.(4)  of  the  General  Crop 
Insurance  Policy  will  not  a|q>ly  to  grain 
sorghum. 

c.  When  the  fanner  paid  premium  (gross 
premium  less  our  subsidy)  for  late  planted 
acreage  exceeds  our  liability  on  the  acreage, 
coverage  will  not  be  provided  (no  premium 
will  be  due  and  no  indemnity  will  be  paid). 

d.  You  are  automatically  covered  under  the 
late  and  prevented  planting  provisions  of  this 
policy.  However,  you  may  decline  these 
coverage  if  you  notify  us,  in  writing,  by  the 
sales  closing  date.  If  yon  decline  these 
coverages  for  any  crop  year  and  determine 
that  you  wish  coverage  in  subsequent  crop 
years,  you  must  notify  us,  is  writing,  by  the 
sales  closing  date  to  reinstate  these 
coverages  for  any  succeeding  crop  year. 

12.  Prevented  Planting 

a.  Coverage  is  provided  only  for  acreage 
which  you  are  unavoidably  prevented  from 

planting  due  to: 

(1]  Excess  moisture;  or 

(2)  Drought,  if  drought  is  general  in  the  area 
and  we  agree  in  writing  that  drought  will  be  a 
insurable  cause  of  loss.  Drought  will  not  be 
considered  an  insurable  cause  of  loss  for  the 
irrigated  practice. 

b.  The  acreage  covered  will  be  limited  to 
the  greater  of  the  number  of  acres  planted  to 
grain  sorghum  for  the  previous  crop  year  on 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  fann  serial 
number,  or  the  ASCS  base  acreage  for  grain 
sorghum  reduced  by  any  acreage  reduction 
applicable  to  the  farm  under  any  program 
administered  by  the  United  States 
Department  of  Agriculture. 

Acreage  insurable  for  prevented  planting 
must  meet  all  applicable  policy  requirements 
for  insurability.  A  minimum  of  20  acres  or  20 
percent  of  the  acres  in  the  unit  whichever  is 
smaller,  must  be  prevented  from  being 
planted  to  be  eligible  for  a  prevented  planting 
indemnity.  If  acreage  intended  for  grain 
sorghum  cannot  be  planted  by  the  Tmal 
planting  date,  due  to  an  insured  prevented 
planting  cause  of  loss,  you  may: 

(1)  Plant  the  insured  crop  after  the  Hnal 
planting  date  and  have  coverage  under  the 
late  planting  or  prevented  planting 
provisions: 

(2)  Plant  a  substitute  crop  and  have 
coverage  under  the  prevented  planting 
provisions.  Coverage  is  not  provided  for 
prevented  planting  if  the  substitute  crop  is 
planted  within  25  days  after  the  latest 
planting  date.  (Insurance  for  any  substitute 
crop  is  not  provided  unless  insured  under  a 
separate  endorsement  to  your  policy);  or 

(3)  Leave  the  acreage  unplanted  and 
receive  a  prevented  planting  indemnity  under 
the  terms  of  this  endorsement. 

c.  Prevented  planting  coverage  will  not  be 
provided  for 

(1)  High  risk  land  unless  we  agree  to 
prevented  planting  coverage,  in  writing,  prior 


to  the  acreage  reporting  date  for  the  insured 
crop; 

(2)  Land  used  for  acreage  conservation 
under  any  acreage  redaction  program 
administered  by  the  United  Stale  Department 
of  Agriculturr, 

(3)  Land  that  is  entered  into  any  program 
adJtninistered  by  the  United  States 
Department  of  Agriculture  that  provides  a 
payment  for  not  planting  the  acreage  (such  as 
the  Conservation  Reserve  Program);  or 

(4)  Land  where  any  crop-has  been 
harvested  in  the  saaM  calendar  year. 

d.  You  most  report  the  number  of  acres 
eligible  for  prevented  {^anting  coverage  no 
later  than  00  days  after  the  latest  Tinal 
planting  date.  This  report  will  be  your  notice 
of  loss  for  the  purpose  of  prevented  planting 
coverage.  No  more  than  100  percent  of  the 
number  of  acres  planted  for  grain  sorghum 
production  and  irrigated  during  the  previous 
crop  year  will  be  eligible  for  a  prevented 
planting  indemnity  using  an  irrigated 
practice.  Prevented  planting  for  irrigated 
coverage  will  only  be  approved  if  the  acreage 
prevented  from  planting  is  prepared  for 
irrigation,  and  if  sufficient  irrigation 
equipment  is  available  to  cany  out  an 
irrigated  practice  on  the  acreage  claimed 
prevented  from  planting. 

e.  When  acreage  that  may  qualify  for  a 
prevented  planting  indemnity  is  reported,  the 
premium  for  the  acreage  will  be  the  same  as 
for  timely  planted  acreage.  If  the  farmer  paid 
premium  amount  for  this  acreage  exceeds  the 
prevented  planting  liability,  coverage  will  not 
be  provided  (no  premium  will  be  due  and  no 
indemnity  will  be  paid). 

f.  The  prevented  planting  indemnity  will  be 
calculated  as  followr 

(1)  Multiply  the  number  of  acres  eligible  for 
a  prevented  planting  indemnity  by  the 
production  guarantee; 

(2)  Divide  this  result  by  two  (2); 

(3)  Subtract  the  result  obtained  by  dividing 
the  value  of  any  production  from  a  substitute 
crop  by  the  highest  price  election  available 
for  grain  sorghum  as  contained  in  the 
actuarial  table; 

(4)  Multiplying  this  result  by  your  price 
election;  and 

(5)  Multiplying  this  result  by  your  share. 
(i.e.) 


acres  X  guarantee 


salvage 


(salvage    \ 
hish  once  ' 


high  price 


X  your  price  election  x  share  =  indemnity 

g.  Acreage  will  be  considered  for  a 
prevented  planting  indemnify  only  if  the 
acreage  is  not  planted: 

(1)  To  grain  sorghum  within  25  days  after 
the  final  planting  date  for  grain  sorghum:  and 

(2)  To  any  crop  other  than  grain  sorghum, 
that  normally  matures  in  the  same  crop  year, 
within  25  days  after  the  latest  final  planting 
date. 

h.  When  grain  sorghum  is  planted  26.  or 
more,  days  after  the  grain  sorghum  fmal 
planting  date  and  55,  or  fewer,  days  after  the 
latest  flnal  planting  date,  or  when  any  non- 
conserving  crop  normally  maturing  in  the 
same  calendar  year  is  planted  26  or  more  and 
55  or  less  days  after  the  latest  final  planting 
date,  any  production  on  the  acreage  will  be 


counted  against  the  prevented  planting 
guarantee  as  shown  in  subsection  I2i.(3), 
above.  Such  production  will  count  against  the 
prevented  planting  guarantee  on  a  per  acre 
basis  (the  production  will  not  count  against 
the  guarantee  for  acreage  left  unplanted).  The 
value  of  the  substitute  crop  will  be  the  actual 
value  received  if  the  crap  has  been  marketed, 
or  the  value  which  could  be  received  if  the 
crop  has  not  been  marketed.  The  value  for 
such  production  will  be  established  on  the 
day  we  determine  the  loss. 

i.  If  any  crop  is  planted  56  or  more  days 
after  the  latest  fmal  planting  date,  there  will 
be  no  value  to  count  against  (he  prevented 
planting  amount  of  insurance. 

4.  7  CFR  9  401.117  is  amended  by 
revising  and  reissuing  paragraph  10  and 
adding  new  paragraphs  11  and  12,  (o 
read  as  follows: 


8401.117 


10.  Meaning  of  Terms 

a.  Days — means  calendar  days. 

b.  Dwaght — means  a  lade  of  precipitation 
which  is  general  in  the  counfy;  occurs  prior  to 
and  during  the  planting  period;  and  makes 
production  of  a  crop  improbable. 

c.  Final  planting  date — means  the  date 
contained  in  the  actuarial  table  by  which  the 
insured  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  production 
guarantee. 

d.  Harvest — (of  soybeans  on  the  unit) 
means  completion  of  combining  or  threshing 
of  soybeans  on  the  unit. 

e.  High  risk  land— means  land  on  urhich 
crop  damage  occurs  more  frequently  than  is 
normal  in  the  county  and  may  be 
characterized  by  frequent  flooding,  excess 
moisture,  or  soil  types  that  may  be  highly 
drought  prone.  This  land  is  not  classified  in 
an  "R"  clasaificatioA  on  the  actuarial  table. 

f.  Irrigated  practice. — means  applying 
adequate  water  at  the  proper  time  to  produce 
at  least  the  yield  used  to  establish  the 
guarantee  on  the  irrigated  soybeans. 

g.  Latest  final  planting  date — means  the 
latest  final  planting  date,  as  established  by 
the  actuarial  table,  for  any  insurable  crop  in 
the  county  to  be  planted  for  harvest  in  the 
same  crop  year  as  the  prevented  planting 
crop,  except  tobacco,  fresh  market  sweet 
com,  fresh  market  peppers,  and  fresh  market 
tomatoes. 

h.  Non-conserving  crop — means  any  crop 
planted  for  harvest  as  food,  feed,  or  fiber. 

i.  Replanting — means  performing  the 
cultural  practice  necessary  to  place  the 
soybean  seed  in  the  insured  acreage  with  the 
expectation  of  growing  a  normal  crop. 
.  j.  Section — is  a  unit  of  measure  under  the 
rectangular  survey  system  describing  a  tract 
of  land  generally  one  mile  square,  usually 
containing  approximately  640  acres. 

11.  Late  Planting 

a.  When  you  elect  to  plant  soybeans  after 
the  final  planting  date,  your  production 
guarantee  will  be  reduced  by: 

(1)  One  percent  (1%)  for  each  of  the  first  ten 
days  after  the  final  planting  date;  and 
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f2)  Two  percenl  (2%)  each  day  for  the 
eleventh  through  the  twenty-fifth  day  after 
the  final  planting  date. 

Soybeans  planted  later  than  the  twenty- 
fifth  day  after  the  final  planting  date  will  be 
subject  to  section  12  which  contains 
provisions  for  coverage  for  acreage  you  are 
prevented  from  planting. 

b.  Subsection  2.e.(4)  of  the  General  Crop 
Insurance  Policy  will  not  apply  to  soybeans. 

c  When  the  farmer  paid  premium  (gross 
premium  less  our  subsidy]  for  late  planted 
acreage  exceeds  our  liability  on  the  acreage, 
coverage  will  not  be  provided  (no  premium 
will  be  due  and  no  indemnity  will  be  paid). 

d.  You  are  automatically  covered  under  the 
late  and  prevented  planting  provisions  of  this 
policy.  However,  you  may  decline  these 
coverages  if  you  notify  us,  in  writing,  by  the 
sales  closing  date.  If  you  decline  these 
coverages  for  any  crop  year  and  determine 
that  you  «vish  coverage  in  subsequent  crop 
years,  you  must  notify  us,  in  writing,  by  the 
sales  closing  date  to  reinstate  these 
coverages  for  any  succeeding  crop  year, 

12.  Prevented  Planting  { 

a.  Coverage  is  provided  only  for  acreage 
which  you  are  unavoidably  prevented  from 
planting  due  to: 

(1]  Excess  moisture;  or 

(2)  Drought,  if  drought  is  general  in  the  area 
and  we  agree  in  writing  that  drought  will  be 
an  insurable  cause  of  loss.  Drought  will  not 
be  considered  an  insurable  cause  of  loss  for 
the  irrigated  practice. 

b.  The  acreage  covered  will  be  limited  to 
100  percent  of  the  number  of  acres  planted  to 
soybeans  for  the  previous  crop  year  on  the 
Agricultural  Stabilization  and  Conservation 
Service  (ASCS)  farm  serial  number.  Acreage 
insurable  for  prevented  planting  must  meet 
all  applicable  policy  requirements  for 
insurability. 

A  minimum  of  20  acres  or  20  percent  of  the 
acres  in  the  unit,  whichever  is  smaller,  must 
be  prevented  from  being  planted  to  be 
eligible  for  a  prevented  planting  indemnity.  If 
acreage  intended  for  soybeans  cannot  be 
planted  by  the  final  planting  date,  due  to  an 
insured  prevented  planting  cause  of  loss,  you 
may: 

(1)  Plant  the  insured  crop  after  the  final 
planting  date  and  have  coverage  under  the 
late  planting  or  prevented  planting 
provisions,  whichever  is  applicable; 

(2)  Plant  a  substitute  crop  and  have 
coverage  under  the  prevented  planting 
provisions.  Coverage  is  not  provided  for 
prevented  planting  if  the  substitute  crop  is 
planted  within  25  days  after  the  latest 
planting  date.  (Insurance  for  any  substitute 
crop  is  not  provided  unless  insured  under  a 
separate  endorsement  to  your  policy);  or 

(3)  Leave  the  acreage  unplanted  and 
receive  a  prevented  planting  indemnity  under 
the  terms  of  this  endorsement. 

c.  Prevented  planting  coverage  will  not  be 
provided  for 

(1)  High  risk  land  unless  we  agree  to 
prevented  planting  coverage,  in  writing,  prior 
to  the  acreage  reporting  date  for  the  insured 
crop; 

(2)  Land  used  for  acreage  conservation 
under  any  acreage  reduction  program 
administered  by  the  United  States 
Department  of  Agriculturr, 


(3)  Land  that  is  entered  into  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  provides  a 
payment  for  not  planting  the  acreage  (such  as 
the  Conservation  Reserve  Program);  or 

(4)  Land  where  any  crop  has  been 
harvested  in  the  same  calendar  year. 

d.  You  must  report  the  number  of  acres 
eligible  for  prevented  planting  coverage  no 
later  than  60  days  after  the  latest  final 
planting  date.  This  report  will  be  considered 
as  your  notice  of  loss  for  the  purpose  of 
prevented  planting  coverage.  No  more  than 
100  percent  of  the  number  of  acres  planted 
for  soybean  production  and  irrigated  during 
the  previous  crop  year  will  be  eligible  for  a 
prevented  planting  indemnity  using  an 
irrigated  practice  guarantee.  Prevented 
planting  for  irrigated  coverage  will  only  be 
approved  if  the  acreage  prevented  from 
planting  is  prepared  for  irrigation,  and  if 
sufficient  irrigation  equipment  is  available  to 
carry  out  an  irrigated  practice  on  the  acreage 
claimed  prevented  from  planting. 

e.  When  acreage  that  may  qualify  for  a 
prevented  planting  indemnity  is  reported,  the 
premium  for  the  acreage  will  be  the  same  as 
for  timely  planted  acreage.  If  the  farmer  paid 
premium  amount  for  this  acreage  exceeds  the 
prevented  planting  liability,  coverage  will  not 
be  provided  (No  premium  .will  be  due  and  no 
indemnity  will  be  paid). 

f.  The  prevented  planting  indemnity  will  be 
calculated  as  follows: 

(1)  Multiply  the  number  of  acres  eligible  for 
a  prevented  planting  indemnity  by  the 
production  guarantee; 

(2)  Divide  this  result  by  two  (2); 

(3)  Subtract  the  result  obtained  by  dividing 
the  value  of  any  production  from  a  substitute 
crop  by  the  highest  price  election  available 
for  soybeans  as  contained  on  the  actuarial 
table; 

(4)  Multiply  this  result  by  your  price 
election:  and 

(5)  Multiply  this  result  by  your  share,  (i.e.) 


UMI 


acres  X  guarantee       /    salvage    \ 
2  ^  high  price  ' 

X  your  price  election  x  share  =  indemnity 

g.  Acreage  will  be  considered  for  a 
prevented  planting  indemnity  only  if  the 
acreage  is  not  planted: 

(1)  To  soybeans  within  25  days  after  the 
final  planting  date  for  soybeans:  and 

(2)  To  any  crop  other  than  soybeans,  that 
normally  matures  in  the  same  crop  year, 
within  25  days  after  the  latest  final  planting 
date. 

h.  When  soybeans  are  planted  25,  or  more, 
days  after  the  soybean  final  planting  date 
and  55,  or  fewer,  days  after  the  latest  final 
planting  date,  or  when  any  non-conserving 
crop  normally  maturing  in  the  same  calendar 
year  is  planted  26  or  more  and  55  or  less  days 
after  the  latest  final  planting  date,  any 
production  on  the  acreage  will  be  counted 
against  the  prevented  planting  guarantee  as 
shown  in  subsection  12.f.(3),  above.  Such 
production  will  count  against  the  prevented 
planting  guarantee  on  a  per  acre  basis  (the 
production  will  not  count  against  the 
guarantee  for  acreage  left  unplanted).  The 
value  of  the  substitute  crop  will  be  the  actual 


value  received  if  the  crop  has  been  marketed, 
or  the  value  which  could  be  received  if  the 
crop  has  not  been  marketed.  The  value  for 
such  production  will  be  established  on  the 
day  we  determine  the  loss. 

i.  If  any  crop  is  planted  56  or  more  days 
after  the  latest  final  planting  date,  there  will 
be  no  value  to  count  against  the  prevented 
amount  of  insurance. 

Done  in  Washington  DC  on  December  17, 
1991. 

James  E.  Casoo, 

Manager,  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  92-678  Filed  1-9-92;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  91-NM-251-AD] 

Airworttiiness  Directives;  AirtHJS 
Industrie  Model  A320  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  ruletnaking 
(NPRM). 

summary:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  [AD],  applicable  to  certain 
Model  A320  series  airplanes,  which 
would  require  inspection  to  detect 
chafing  of  the  wire  looms  in  the  wing 
and  the  horizontal  stabilizer  and  repair 
or  replacement,  protection,  and 
realignment,  if  necessary.  This  proposal 
is  prompted  by  an  incident  in  which  a 
wire  loom  short  circuit  caused  fire 
extinguishant  to  discharge  and  pop  the 
circuit  breaker  for  a  brake  fan.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  electrical  short 
circuiting  due  to  chafing  of  the  wire 
loom  in  the  wing  and  the  horizontal 
stabilizer. 

DATES:  Comments  must  be  received  by 
February  28. 1992. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103.  Attention:  Rules 
Docket  No.  91-NM-251-AD.  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  service  Information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 
Divisic^n.  Avenue  Didier,  Daurat  31700 
Blagnac  France.  This  information  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington.  Comments 
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may  be  inspected  al  this  location 
between  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Grey  Holt,  Aerospace  Engineer, 
Standization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055^056;  telephone  (206)  227-2140; 
fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specifled  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91^M-251-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commented. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention  Rules  Docket  No. 
91-NM-251-AD.  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  of  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A320  series  airplanes. 
The  French  DGAC  advises  that,  on  an 
in-service  Model  A320  series  airplane,  a 
wire  loom  short  circuit  caused  fire 


extinguishant  to  discharge  and  pop  the 
circuit  breaker  for  a  brake  fan. 
Investigation  of  this  incident  indicated 
that  the  wire  loom  made  contact  with 
the  end  fittings  of  the  protective  conduit. 
Subsequent  inspection  of  other  wire 
looms,  passing  through  similar  conduit 
assemblies,  indicated  that  the  wire 
looms  were  incorrectly  aligned  in  the 
holding  clamps;  in  other  instances,  the 
single  or  double  wires  were  not  guided 
by  loop  clamps  at  the  end  fittings. 
Subsequent  vibration  from  the  airplane 
caused  chafing  and  the  resultant  short 
circuit  Only  wire  looms  and  conduits  in 
the  wings  and  horizontal  stabilizer  are 
affected  by  this  problem.  This  condition, 
if  not  corrected,  could  result  in  an 
electrical  short  circuit  due  to  chafing  Af 
a  wire  loom  in  the  wing  and  the 
horizontal  stabilizer. 

Airbus  Industrie  has  issued  Service 
Bulletin  A320-24-1044,  Revision  1,  dated 
August  23, 1991,  which  describes 
procedures  for  inspection  of  the  wire 
looms  in  the  wing  and  the  horizontal 
stabilizer  to  detect  chafing  or  contact 
with  the  end  Httings  of  the  protective 
conduit  and  repair  or  replacement. 
Airbus  Industrie  has  also  issued  Service 
Bulletin  A320-24-1045,  Revision  1,  dated 
August  23, 1991,  which  describes 
procedures  for  protection  and 
realignment  of  the  wire  looms  in  the 
wing  and  the  horizontal  stabilizer.  The 
French  DGAC  has  classified  these 
service  bulletins  as  mandatory  and  has 
issued  Airworthiness  Directive  91-182- 
020(B]  in  order  to  assure  the 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  a  bilateral  airworthiness 
agreement  the  French  DGAC  has  kept 
the  FAA  totally  informed  of  the  above 
situation.  The  FAA  has  examined  the 
findings  of  the  French  DGAC,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  inspection 
to  detect  chafing  of  the  wire  looms  in  the 
wing  and  the  horizontal  stabilizer  and 
repair  or  replacement,  protection,  and 
realignment  if  necessary.  The  actions 
would  be  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
previously  described. 


It  is  estimated  that  30  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  nominal  in  cost  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $16,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufRcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regidatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  ia 
contained  in  the  Rules  Docket  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "AOOREtSCt." 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Adminiatration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39-(AMENC>ED1 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13M(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.80. 

§89.13    lAinwided] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aiiiius  Indurtiia:  Docket  91^4M-251-AD. 
Applicability:  Model  A320  uriet  airplanes, 
manufacturer'a  aerial  numbers  through 
lea  inclusive,  certificated  in  any 
category. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  electrical  short  circuit  due  to 
chafing  of  the  wire  loom  in  the  wing  and  the 
horizontal  stabilizer,  accomplish  the 
following: 

(al  Prior  to  the  accumulation  of  450  hours 
time-in-service  after  the  effective  date  of  this 
AD.  inspect  the  wire  looms  in  wing  zones  574 
and  674  to  detect  chafing  or  contact  with  the 
end  fittings  of  the  protective  conduit,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-24-1044.  Revision  1.  dated 
August  23, 1991.  Repeat  this  inspection, 
thereafter,  at  intervals  not  to  exceed  450 
hours  time-in-service. 

(1)  If  any  wire  is  found  chafed  or<]amaged 
due  to  overheating,  prior  to  further  flight 
repair  or  replace  it  in  accordance  with  the 
Airplane  Maintenance  Manual. 

(2]  If  any  wire  loom  is  found  incorrectly 
guided  through  the  conduit  end  fitting,  prior 
to  further  flight,  realign  and  protect  the  loom 
in  accordance  with  Airbus  Industrie  Service 
Bulletin  A320-24-104S.  Revision  1.  dated 
August  23. 1991:  or  in  accordance  with  the 
temporary  repair  described  in  Note  1  of 
paragraph  2.B.[2J(c)  of  Airbus  Service  Bulletin 
A320-24-1044,  Revision  1.  dated  August  23, 
1991. 

(b)  Prior  to  the  accumulation  of  1,500  hours 
time-in-service  after  the  effective  date  of  this 
Ad.  inspect  the  wire  looms  in  the  wing  and 
horizontal  stabilizer,  excluding  wing  zones 
574  and  674,  to  detect  chafing  or  contact  with 
the  ending  fittings  of  the  protective  conduit, 
in  accordance  with  Airbus  Industrie  Service 
Bulletin  A320-24-1044.  Revision  1.  dated 
August  23, 1991.  Repeat  this  inspection, 
thereafter,  at  intervals  not  to  exceed  3.100 
hours  time-in-service. 

(1]  If  any  wire  is  found  chafed  or  damaged 
due  to  overheating,  prior  to  further  flight 
repair  or  replace  it  in  accordance  with  the 
Airplane  Maintenance  Manual. 

(2)  If  any  wire  loom  is  found  incorrectly 
guided  through  the  end  fitting  of  the  conduit 
prior  to  further  flight  realign  and  protect  the 
loom  in  accordance  with  Airbus  Industrie 
Service  BuUetm  A320-24-1045,  Revision  1. 
dated  August  23. 1991;  or  in  accordance  with 
the  tempora'7  repair  described  in  Note  1  of 
parajjrciph  2.B.i2)iCj  of  Airbus  Service  Bulletin 
A320-24-1044,  Revision  1.  dated  August  23. 
1991. 

-     (c)  Accomplishment  of  the  realignment  and 
protection  of  the  looms  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A320-24- 
1045.  Revision  1.  dafed  August  23. 1991. 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraphs 
(a)  and  (bj  of  this  .\0. 

(d)  An  alte.'-native  method  of  compliance  or 
adjustment  of  the  .ciompliance  time,  which 
provides  an  acieptabie  level  of  safiety,  may 
be  used  when  approved  by  the  Manager. 
Standdrdizaiior  3ranch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Mnintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardizatior  Branch.  ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
n^'jinrements  of  this  AD  can  be 
accbmplished. 


UMI 


Issued  in  Renlon.  Washington,  on 
December  27. 1991. 
lanwt  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  92-598  Filed  1-9-92:  8:45  am) 
BiaiNO  CODE  4t1l>-1»-M 
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(Docket  No.  91-fMII-233-AD] 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  727  series  airplanes, 
which  currently  requires  that  certain 
landing  gear  brakes  be  inspected  for 
wear  and  replaced  if  the  wear  limits 
prescribed  are  not  met,  and  that  the 
landing  gear  brake  wear  limits  be 
incorporated  into  the  FAA-approved 
maintenance  inspection  program.  This 
action  would  require  the  inspection  of 
certain  additional  landing  gear  brakes, 
which  were  not  listed  in  the  existing 
rule,  for  wear,  replacement  of  the  brakes 
if  the  wear  limits  prescribed  in  this 
proposal  are  not  met,  and  the 
incorporation  of  new  maximum  wear 
limits  into  the  FAA-approved 
maintenance  inspection  program.  This 
proposal  is  prompted  by  the 
determination  of  the  allowable  wear 
limits  for  the  additional  brakes.  The 
requirements  proposed  by  this  action 
are  intended  to  prevent  the  loss  of 
braking  effectiveness  of  the  landing  gear 
brakes. 

DATES:  Comments  must  be  received  no 
later  than  February  28, 1992. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
233-AD.  1801  Lind  Avenue  SW..  Renton, 
Washington  98055-4056. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124;  Allied-Signal  Aerospace 
Company.  Bendix  Wheels  and  Brakes 
Division.  South  Bend,  Indiana  46628;  and 
BFGoodrich  Aerospace,  Aircraft  Wheels 
and  Brakes.  P.O.  Box  340,  Troy.  Ohio 
45373.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1801  Lind  Avenue 


SW.,  Renton.  Washington.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 
David  M.  Herron.  Aerospace  Engineer. 
Seattle  Aircraft  Certincation  Office. 
Systems  and  Equipment  Branch.  ANM- 
1308,  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  eB05&-4056. 
telephone  (206)  227-2672.  fax  (206)  227- 
1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Conmiunications 
should  identify  the  Rules  Docket,  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  bef^ore 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by  - 
interested  persons.  A  report 
summarizing  each  FAA-public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
.postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  ^l-NM-233-AD."  The      • 
postcard  will  be  date  stamped  and 
returned  to  the  commerter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transpor!  Airplane  Directorate, 
Attention:  Rules  Docket  No.  91-NM-233- 
AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055.4056. 

Discussion 

On  September  28, 1991.  the  FAA 
issued  AD  91-18-07.  Amendment  39-8010 
(56  FR  51162,  October  10, 1991),  to 
require  that  certain  landing  gear  brakes 
installed  on  Model  727  series  airplanes 
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be  inspected  for  wear  and  replaced  if 
the  wear  limits  prescribed  are  not  met, 
and  that  maximum  wear  limits  for 
landing  gear  brakes  be  incorporated  into 
the  FAA-approved  maintenance 
inspection  program.  That  action  was 
prompted  by  an  accident  in  which  a 
transport  airplane  executed  a  rejected 
takeo^  (RTO)  and^as  unable  to  stop  on 
the  runway.  An  investigation  revealed 
that  6  out  of  10  brakes  on  the  airplane 
were  unable  to  absorb  the  required  RTO 
energy,  thus  contributing  to  the  accident. 
That  condition,  if  not  corrected,  could 
have  resulted  in  loss  of  brake 
effectiveness  during  a  high  energy  RTO 
and  cause  further  incidents/accidents. 

Since  issuance  of  that  AD,  additional 
brakes,  not  included  in  the  original  rule, 
have  been  evaluated  and  their  maximum 
allowable  brake  wear  limits  have  been 
determined  in  accordance  with  the 
methodology  approved  by  the  FAA.  The 
FAA  has  determined  that  airplanes 
e()uipped  with  these  additional  brakes 
are  currently  subject  to  the  same  unsafe 
condition  addressed  in  the  existing  AD 
and  that  new  maximum  brake  wear 
limits  must  be  applied  to  these  brake 
configurations  in  order  to^  ensure  braking 
effectiveness. 

The  FAA  has  reviewed  and  approved 
BFGoodrich  Service  Bulletins  2-1147-32- 
13  and  2-1190-32-13,  both  dated 
November  26, 1990;  and  Bendix  Service 
Bulletin  2601182-32-014,  dated  January 
30, 1991;  which  describe  methods  for 
adjusting  currently  recommended  brake 
wear  limits  to  account  for  the  decreases 
determined  in  accordance  with  the 
methodology  for  determining  allowable 
wear  accepted  by  the  FAA. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
products  of  this  same  type  design 
equipped  with  the  addressed  brake 
configurations,  the  proposed  AD  would 
supersede  AD  91-18-07  to  require  that 
certain  additional  landing  gear  brakes 
be  inspected  for  wear  and  replaced  if 
the  wear  limits  prescribed  are  not  met, 
and  that  maximum  landing  gear  brake 
wear  limits  be  incorporated  into  the 
FAA-approved  maintenance  inspection 
program. 

This  proposal  also  corrects  a 
typographic  error  regarding  one  of  the 
service  bulletins  referenced  in  the 
existing  rule. 

There  are  approximately  1,706  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  953  airplanes  of  U.S. 
registry  and  27  operators  would  be 
affected  by  this  proposed  AD;  26 
airplanes  and  13  operators  are  added  by 
this  action;  953  airplanes  of  U.S.  registry 
would  take  approximately  15  work 
hours  per  airplane  to  accomplish  the 


required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  work  hour. 
In  addition,  it  is  estimated  that  the  cost 
of  parts  to  accomplish  the  change  in 
wear  limits  to  943  of  these  airplanes 
(cost  resulting  from  the  requirement  to 
change  brakes  before  they  are  worn  to 
their  previously  approved  limits  for  a 
one-time  change)  is  estimated  to  be  an 
average  of  $2,500  per  airplane.  Another 
10  airplances  would  cost  an  average  of 
$5,580  per  airplane.  Further,  it  is 
estimated  that  it  will  require  20  work 
hours  per  operator,  at  an  average  labor 
cost  of  $55  per  work  hour,  to  incorporate 
the  requirements  into  an  operator's 
FAA-approved  maintenance  inspection 
program.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $3,229,225. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Exective  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "signincant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  signifcant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 


S  39.13   (Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8010  and  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docitet  No.  91-NM-233-AO. 

Supersedes  AD  91-lft-07,  Amendment 

39-8010. 
Applicability:  Model  727  series  airplanes. 

equipped  with  brake  part  numl>ers  (P/N) 

identified  in  Tables  1  and  2  of  this  AD, 

certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  main  landing  gear 
braking  effectiveness,  accomplish  the 
following: 

(a)  Within  180  days  after  November  12, 
1991  (the  effective  date  of  Amendment  39- 
8010.  AD  91-18-07)  inspect  the  brake  part 
numbers  showm  in  Table  1,  below,  for  wear. 
Any  brake  worn  more  than  the  maximum 
wear  limit  specified  must  b«  replaced,  prior 
to  further  flight,  with  either  a  brake  within 
that  maximum  wear  limit  or  one  built  in 
accordance  with  the  appropriate  Mrvice 
bulletins  specified  in  paragraphs  (c).  (d).  or 
(e)  of  this  AD,  as  applicable. 

Table  1 


Max. 

Bfsktt  mfr. 

Brake  P/N 

Boeing  P/N 

(bKhM) 

BFQoodrtch... 

2-1147 

1(«12S7-10 

1.8 

eraoodrlch... 

2-1147-1 

1&412B7-12 

1.8 

BFQoodrich... 

2-1147-3 

10-81287-18 

1.8 

BFQoodrtch... 

2-1147-4 

10-81287-25 

1.6 

BFQoodhch... 

2-1190 

10-81287-13 

1.8 

Bendln 

2eoii82-e 

10-81287-23 

1.7 

(b)  Within  180  days  after  November  12, 
1991  (the  effective  date  of  Amendment  39- 
8010,  AD  91-18-07),  incorporate  the  maximum 
brake  wear  limits  specified  in  paragraph  (a) 
of  this  AD  into  the  FAA-approved 
maintenance  program. 

(c)  The  allowable  wear  limits  for 
BFGoodrich  (EFG)  brake  part  numbers  2-1147 
and  2-1147-1,  -3,  and  -4  may  be  established 
in  accordance  with  BFG  Senrice  Bulletin  No. 
2-1147-32-13.  dated  December  21, 1990,  and 
placed  into  the  operator's  FAA-approved 
maintenance  program  in  lieu  of  those 
specified  in  paragraph  (a)  of  this  AD. 

(d)  The  allowable  wear  limit  for 
BFGoodrich  (BFG)  brake  part  mmiber  2-1190 
may  be  established  in  accordance  with  BFG 
Service  Bulletin  No.  2-190-32-13,  dated 
December  21, 1990,  and  placed  into  the 
operator's  FAA-approved  maintenance 
program  in  lieu  of  that  specified  in  paragraph 
(a)  of  this  AD. 

(e)  The  allowable  wear  limit  for  Bendix 
brake  part  number  2801182-8  may  be 
established  in  accordance  with  Biendix 
Service  Bulletin  No.  2801182-32-014,  dated 
January  30, 1991.  in  lieu  of  that  specified  in 
paragraph  (a)  of  this  AD.  Either  this  service 
bulletin  or  the  wear  limit  specified  in 
paragraph  (a)  of  this  AO  shall  be  placed  into 
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the  operator's  FAA-approved  maintenance 
program,  but  not  both. 

(0  Within  180  days  after  the  effective  date 
of  this  AD.  inspect  the  brake  part  numbers 
shown  in  Table  2,  below,  for  wear.  Any  brake 
worn  more  than  the  maximum  wear  limit 
specified  must  be  replaced  prior  to  further 
flight,  with  a  brake  within  that  maximum 
wear  limit: 


Table  2 


Brake  mfr. 

Brake  P/N 

Boeing  P/N 

Max 

wear 

limit 

(inches) 

Befxlix 

2601182-5 

2-872-5 

2-673 

10-61287-22 

10-60465-18 

10-60485-1 

1.8 

BFGoodnch.. 
BFGoodnch... 

0.50. 
0.43 

(g)  Within  180  days  after  the  effective  date 
of  this  AD  incorporate  the  maximum  brake 
wear  limits  specified  in  Table  2  of  paragraph 
10  of  this  AD  into  the  FAA-approved  j 
maintenance  program.  { ■ 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  .Manager. 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate.  The      ' 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  SeattJe  ACO. 

(i)  Special  flight  permits  may  be  issued  in 
accortiance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Renton.  Washington,  on 
December  27, 1991. 

lames  V.  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  92-599  Filed  1-9-82:  8:45  am 
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(Docket  No.  91-NM-217-Abl 

Airworthiness  Directives;  Boeint 
Model  737  Series  Airplanes 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). • 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  737  series 
airplanes,  which  would  require  that  all 
landing  gear  brakes  be  inspected  for 
wear  and  replaced  if  the  wear  limits 
prescribed  in  this  amendment  are  not 
met.  and  that  the  new  wear  limits  be 
incorporated  into  the  F-'VA-approved 
maintenance  inspection  program.  This 
proposal  is  prompted  by  an  accident  in 
which  a  transport  category  airplane 
executed  a  rejected  takeoff  (RTO)  and 


was  unable  to  stop  on  the  runway.  An 
investigation  revealed  that  eight  out  of 
ten  brakes  were  near  the  maximum 
allowable  wear  limits  before  the  RTO 
and  were  unable  to  absorb  the  required 
RTO  energy,  thus  contributing  to  the 
accident.  This  condition,  if  not 
corrected,  could  result  in  loss  of  brake 
effectiveness  during  a  high  energy  RTO 
and  cause  further  incidents/accidents. 
DATES:  Comments  must  be  received  no 
later  than  February  28, 199Z 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate.  ANM-103,  Attention:  Rules 
Docket  No.  91-\M-217-AD,  16D1  Lind 
Avenue  SW.,  Renton.  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124;  and  BFGoodrich  Aerospace, 
Aircraft  Wheels  and  Brakes  Division. 
P.O.  Box  340.  Troy.  Ohio  45373.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  M.  Herron,  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  [206}  227-2672.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056. 
SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conamunica lions  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  flled  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-217-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  irf  NPi^s 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-217-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

In  1988,  a  McDonnel  Dougla^  Model 
DC-10  series  airplane  was  involved  in 
an  aborted  takeoff  accident  in  which 
eight  of  the  ten  brakes  failed  and  the 
airplane  ran  off  the  end  of  the  runway. 
Investigation  revealed  that  there  were 
O-rings  damaged  by  over-extension  of 
the  pistons  due  to  extensive  brake  wear 
on  each  of  the  eight  brakes.  Fluid 
leaking  from  the  over-extended  pistons 
caused  the  hydraulic  fuses  to  close, 
releasing  all  brake  pressure. 

This  accident  prompted  a  review  of 
the  methodology  used  in  the 
determination  of  the  allowable  wear 
limits  for  all  transport  category  airplane 
brakes.  Worn  brake  rejected  takeoff 
(RTO)  dynamometer  testing  and 
analyses  were  conducted  for  the  Model 
DC-10  series  brakes  and  a  new  set  of 
reduced  allowable  wear  limits  were 
established;  the  use  of  these  limits  for 
the  Model  DC-10  is  required  by  AD  90- 
01-01,  Amendment  39-6431  (54  FR  53048, 
December  27, 1989. 

The  FAA  and  the  Aerospace 
Industries  Association  (AIA)  worked 
together  to  develop  a  set  of 
dynamometer  test  guidelines  that  could 
be  used  to  validate  appropriate  wear 
limits  for  all  airplane  brakes.  Hie  fmal 
test  guidelines  were  sent  from  the  FAA 
to  the  AIA  on  March  2, 1990.  It  should  be 
noted  that  this  worn-brake 
accountability  determination  validates 
brake  wear  limits  with  respect  to  brake 
energy  capacity  only  and  is  not  meant  to 
account  for  any  reduction  in  brake  force 
due  solely  to  the  wear  state  of  the  brake. 
Any  reduction  in  brake  force  (or  torque] 
that  may  develop  over  time  as  a  result 
of  brake  wear  is  to  be  evaluated  and 
accounted  for  as  part  of  a  separate 
rulemaking  project.  The  guidelines  for 
validating  brake  wear  limits  allow  credit 
for  use  of  reverse  thrust  to  determine 
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energy  level  absorbed  by  the  brake 
during  the  dynamometer  test. 

The  FAA  has  requested  that  U.S. 
airframe  manufacturers  (1)  determine 
required  adjustments  in  allowable  wear 
limits  for  all  of  its  brakes  in  use,  (2) 
schedule  dynamometer  testing  to 
validate  wear  limits  as  necessary,  and 
(3)  submit  information  from  items  (1) 
and  (2)  to  the  FAA  so  that  appropriate 


rulemaking  action(s)  can  be  initiated. 
Boeing  Commercial  Airplane  Group  has 
submitted,  and  the  FAA  has  evaluated, 
a  series  of  dynamometer  test  data  and 
analyses  concerning  brakes  installed  on 
the  Model  737  series  airplanes.  Based  on 
this  data,  the  FAA  has  determined  that 
the  brake  wear  limits  currently 
recommended  in  the  Component 
Maintenance  Manuals  for  the  Model  737 


series  airplanes  are  not  acceptable  as 
they  relate  to  the  effectiveness  of  the 
brakes  during  a  high  energy  RTO. 
Further,  these  limits  are  only 
recommended  values.  The  FAA  has 
determined  that  the  following  criteria  for 
the  Model  737  brakes,  specifically  the 
new  maximum  brake  wear  limits 
indicated  in  the  last  column,  are 
necessary: 


Vandor 


Vendor  P/N 


Boeing  P/N 


Van(ior  service  bulletin 


Wear  knH  (Inchet) 


Bendix„. 
Bendix... 
Bendix... 
Bendix... 
Bendix... 
Bendix... 
Bendix... 
Bendb... 
Bendix... 
Bendix  ~. 
Bendb(_ 
BFGV... 
BFG._ 

BFG 

BFG 

BFG 

BFG.. 

BFG _ 

BFG 

BFG 

BFG 

BFG 

BFG 


2601042-4 

2601042-3 

2601042-2 

2601042-1 

2601042-S 

2603442-2 

2603442-3 

2606872-1 

2606672-4 

2606672-3 

2606672-2 

2-1444 

2-1474-6 

2-1474-3 

2-1474-2 

2-1474-1 

2-1474 

2-1474-5 

8-1474-3 

2-1474-2 

2-1474-1 

2-1474 

2-1521 


10-61063-18 
10-61063-14 
10-61063-13 
10-61063-12 
10-61063-21 
10-61818-5 
10-61818-8 
10-61818-14 
10-61818-28 
10-61818-21 
10-61819-17 
10-61819-11 
10-61819-31 
10-61819-27 
10-61818-26 
10-61819-22 
10-61819-15 
10-61819-31 
10-61819-27 
10-61819-26 
10-61818-22 
10-61819^15 
10-<2174-2 


None.. 


None.. 
None.. 


None 

None 

2-1444-32-5... 
2-1474-32-13, 
2-1474-32-13, 
2-1474-32-13. 
2-1474-32-13, 
2-1474-32-13, 
2-1474-32-14, 
2-1474-32-14, 
2-1474-32-14, 
2-1474-32-14. 
2-1474-32-14. 


1.. 

1.. 

R^MMon  1h 
Reviaionl.. 
Revision  1.. 
Revision  1.. 
Revisiofi  1.< 
neviSion  1.. 
Revision  1» 
Revision  1.. 


1.36 

1J6 

1.36 

1.36 

1.63 

0.50 

0.50 

1J8 

1.60 

1.60 

1.60 

1.50 

1.0  to  1.3" 

I.OtolJ" 

1.0  to  1.3" 

1.0  to  1.3" 

1.0  to  1.3" 

155"' 

1.55"' 

1.55"* 

1.56"* 

1.56"* 

1.00 


>  BFG=>BFGoodrich. 

"  Depending  on  tHM  (see  noted  service  buIMn). 

'"  Model  737-200  oniy. 


The  FAA  has  reviewed  and  approved 
the  following  BFGoodrich  Service 
Bulletins: 


Number 

Date 

Jan  24  1991. 

2-1474-32-13,  Revision  1 

Mt9.  1991. 
June  28  1891. 

2-1474-32-14  Revision  1 

These  service  bulletins  describe 
methods  for  ascertaining  brake  wear 
and  alternative  means  for  meeting  the 
reduced  wear  limits.  These  service 
bulletins  also  describe  procedures  for 
overhauling  the  brakes. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  type 
design,  an  AO  is  proposed  which  would 
require  (1)  inspection  of  Model  737 
landing  gear  brakes  for  wear,  and 
replacement  if  the  new  wear  limits  are 
not  met;  and  (2)  incorporation  of  specific 
maximum  wear  limits  into  the  FAA- 
approved  maintenance  inspection 
program. 

There  are  approximately  1350  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 


estimated  that  882  airplanes  of  U.S. 
registry  and  13  operators  would  be 
affected  by  this  AD. 

For  619  airplanes  of  U.S.  registry,  it 
would  take  approximately  15  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  the  average  labor  cost 
would  be  $55  per  work  hour.  In  addition, 
the  cost  of  parts  to  accomplish  the 
change  in  wear  limits  for  these  619 
airplanes  (the  cost  resulting  from  the 
requirement  to  change  brakes  before 
they  are  worn  to  their  previously 
approved  limits  for  a  one-time  change) 
is  estimated  to  be  an  average  of  $2,270 
per  airplane. 

For  the  remaining  263  airplanes  there 
is  no  change  to  the  currently 
recommended  allowable  wear  limits 
and,  therefore,  no  additional  costs 
associated  with  this  action. 

Further,  it  is  estimated  that  it  will 
require  20  work  hours  per  operator,  at 
an  average  labor  cost  of  $55  per  work 
hour,  to  incorporate  the  requirements 
into  an  operator's  FAA-approved 
maintenance  inspection  program. 

Based  on  the  figures  discussed  above, 
the  total  cost  impact  of  the  AO  on  U.S. 
operators  is  estimated  to  be  $1,930,105. 

The  regulations  proposed  herein 


would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  M 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{AMENDED]        i 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C  106(g):  and  14  CFR  11.89. 


S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

BouDg:  Docket  No.  91-NM-217-AD.  ° 

Applicability:  Model  737  series  airplanes. 
equipped  with  a  brake  part  numbers  (P/ 
N)  identiHed  in  paragraphs  (a)  through 
(d)  of  this  AD,  certificated  in  any 
category. 
Compliance:  Required  as  indicated,  unless 

previously  accomplished. 
To  prevent  the  loss  of  main  landing  gear 
braking  effectiveness,  accomplish  the 
following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD.  accomplish  the  following: 

(1)  Inspect  brakes  having  the  brake  part 
numbers  shown  below  for  wear.  Any  brake 
worn  more  than  the  maximum  wear  limit 
specified  below  must  be  replaced,  prior  to 
further  flight,  with  a  brake  within  that  limit. 


Brake  mtr. 

Bral(e  P/N 

1 

Boeing  P/N 

Max. 

wear 

limit 
fmches) 

B«ndU 

2601042-1 
2601042-2 
2601042-3 
2601042-4 
2601042-5 
2603442-2 
2603442-3 
2606672-1 
2606672-2 
2606672-3 
2606672-4 
2-1521 

10-61063-12 

10-61063-13 

10-61063-14 

10-61083-18 

10-61063-21 

10-61819-5 

10-61819-8 

10-61819-14 

10-61819-17 

10-61819-21 

10-61819-28 

10-62174-2 

1.36 
1.36 
1  36 

Benctx 

Bendix 

B«ndix. 

1.36 
1.63 
0  50 

Bendix 

Bendix 

050 

B«fXJK 

1.38 
1.60 
1  60 

Bendn 

Bendix 

1  60 

BFGoodrich... 

1.00 

(2)  Incorporate  the  maximum  brake  wear 
limits  specified  in  paragraph  (a)(1)  of  this  AD 
into  the  FAA-approved  maintenance 
inspection  program. 

(b)  For  airplanes  equipped  with 
BFGoodrich  Brake  Part  Number  (P/N)  2-1444 
(Boeing  P/N  10-61819-11):  Within  180  days 
after  the  effective  date  of  this  AD,  accomplish 
the  following: 

(1)  Accomplish  the  procedures  described  in 
paragraph  2.B.(1)  of  the  Accomplishment 
Instructions  of  BFGoodrich  Service  Bulletin 
2-1444-32-5,  dated  January  24. 1991.  If  any 
brake  is  found  to  be  worn  more  than  the 
allowable  brake  wear  limit  specified  in  Table 
1  of  that  service  bulletin,  prior  to  further 
flight,  remove  and  replace  the  brake  with  a 
brake  built  in  accordance  with  paragraph 
Z3.(l)b.  of  that  service  bulletin,  or  with  a 
brake  having  more  than  the  allowable  wear 


remaining  as  specified  in  Table  1  of  that 
service  bulletin. 

(2)  Incorporate  the  allowable  wear  limits 
specified  in  Column  B  of  Table  1  of 
BFGoodrich  Service  Bulletin  2-1444-32-5. 
dated  January  24. 1991,  into  the  FAA- 
approved  maintenance  inspection  program. 

(c)  For  airplanes  equipped  with 
BFGoodrich  Brake  P/N  2-1474:  2-1474-1.  -2, 
-3.  and  -5  (Boeing  P/N  10-61819-15.  -22. 
-26.  -27.  and  -31):  Within  180  days  after 
the  effective  dale  of  this  AD.  accomplish 
the  following: 

(1)  Accomplish  one  of  the  procedures 
described  in  paragraph  2.B.(l]a.  of 
BFGoodrich  Service  Bulletin  2-1474-32-13. 
Revision  1,  dated  July  9, 1991.  If  any  brake  is 
found  to  be  worn  more  than  the  allowable 
brake  wear  limit  specified  in  Table  1  of  that 
service  bulletin,  prior  to  further  flight,  remove 
and  replace  the  brake  with  a  brake  built  in 
accordance  with  paragraph  2.B.(l]b.  of  that 
service  bulletin,  or  with  a  brake  having  more 
than  the  allowable  wear  specified  in  Table  1 
of  that  service  bulletin. 

(2)  Incorporate  the  procedures  described  in 
paragraph  2.B.(l)b.  of  BFGoodrich  Service 
Bulletin  2-1474-32-13.  Revision  1,  dated  July 
9, 1991,  into  the  FAA-approved  maintenance 
inspection  program. 

(d)  For  brakes  specified  in  paragraph  (c)  of 
this  AD  and  used  on  Model  737-200  series 
airplanes  only:  As  an  alternative  to  the 
requirements  of  paragraph  (c)  of  this  AD. 
operators  instead  may  accomplish  the 
procedures  specified  in  paragraph  (d)(1)  and 
(d)(2)  of  this  AD  within  180  days  after  the 
effective  date  of  this  AD: 

(1)  Accomplish  the  procedures  described  in 
paragraph  2.B.(l)b.  of  the  Accomplishment 
Instructions  of  BFGoodrich  Service  Bulletin 
2-1474-32-14,  Revision  1,  dated  June  28, 1991. 
If  any  brake  is  found  to  be  worn  more  than 
the  allowable  brake  wear  limit  specified  in 
Figure  1  of  that  service  bulletin,  prior  to 
further  flight,  remove  and  replace  the  brake 
built  in  accordance  with  paragraph  2.B.(l)b. 
of  that  service  bulletin,  or  with  a  brake 
having  more  than  the  allowable  wear 
remaining  as  specified  in  Figure  1  of  that 
service  bulletin. 

(2)  Incorporate  the  procedures  described  in 
paragraph  2.B.(l)b.  of  the  Accomplishment 
Instructions  of  BFGoodrich  Service  Bulletin 
2-1474-32-13.  Revision  1.  dated  July  9. 1991. 
into  the  FAA-approved  maintenance 
inspection  program. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


Issued  in  Renton.  Washington,  on 
December  27, 1991. 
James  V.  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  92-596  Filed  1-9-92:  8:45  am] 

BILUNG  CODE  4S10-13-M 


14  CFR  Part  39 
[Docket  No.  91-ANE-05] 

AirworthineM  Directives;  Pratt  k 
Whitney  (PW)  JT9D  Series:  Turbof  an 
Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD), 
applicable  to  PW  )T9D  series  turbofan 
engines.  This  proposed  AD  would 
require  initial  and  repetitive  borescope 
inspections  of  high  pressure  turbine 
(HPT)  stage  2  vane  assemblies.  This 
proposal  is  prompted  by  reports  of 
uncontained  engine  failures.  These 
failures  were  caused  by  distressed 
vanes  inducing  high  vibratory'  stress  on 
HPT  stage  2  blades  and  the  lenticular 
airseal.  This  condition,  if  not  corrected, 
could  result  in  uncontained  HPT  stage  2 
blade  fractures  or  lenticular  airseal 
failures. 

DATES:  Comments  must  be  received  no 
later  than  February  10, 1992. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to  the  FAA, 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  91-ANE-05. 12  New  England 
Executive  Park.  Burlington, 
Massachusetts  01803-5299,  or  may  be 
delivered  in  duplicate  to  room  311  at  the 
above  address. 

Comments  may  be  inspected  at  the 
above  location  in  room  311,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  federal  holidays. 

The  applicable  service  bulletin  may 
be  obtained  from  Pratt  &  Whitney. 
Publication  Department.  P.O.  Box  611. 
Middletown.  Connecticut  06457.  or  may 
be  examined  at  the  FAA,  New  England  ' 
Region,  O^ice  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park.  Burlington.  Massachusetts. 
FOR  FURTHER  INFORMATION  CONTACT 
Daniel  Kerman.  Engine  Certification 
Branch.  ANE-141.  Engine  Certification 
Office.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service.  FAA.  New 
England  Region.  12  New  England 
Executive  Park.  Burlington, 


Discussion 
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Massachusetts  01803-5299;  telephone 
(617)  270-2410. 
SUPfUMENTARV  INFORMMTMNE 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Riiles 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
mu&t  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-ANE-05."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Discussion 

The  FAA  has  determined  that 
malfunctioning  rule  nozzles  or  poor  vane 
cooling  baffle  Ht  can  result  in  distressed 
HPT  stage  2  vanes.  Distressed  HPT 
stage  2  vanes  generate  an  airflow 
disruption  and  excessive  vibratory 
excitation  on  adjacent  turbine 
components.  This  condition,  if  not 
corrected,  could  result  in  uncontained 
HPT  stage  2  blade  fractures  or  lenticular 
airseal  failures. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Service 
Bulletin  (SB)  Number  5667,  Revision 
Number  1,  dated  September  13. 1989, 
which  describes  procedures  and  criteria 
for  initial  and  repetitive  borescope 
inspections  in  order  to  maintain 
acceptable  HPT  stage  2  vane  condition. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  and  AD  is  proposed  which 
would  require  initial  and  repetitive  on- 
wing  borescope  inspections  for  distress 
of  the  HPT  stage  2  vanes  installed  on 
PW  IT9D-59A,  -70A,  -7Q,  and  -7Q3 
turbofan  engines,  in  accordance  with  the 
SB  previously  described. 


There  are  approximately  602  PW 
IT9D-59A,  -70A,  -7Q,  and  -7Q3 
turbofan  engines  of  the  affected  design 
in  the  worldwide  fleet.  It  is  estimated 
that  125  engines  on  aircraft  of  U.S. 
Registry  would  be  affected  by  this  AD, 
and  that  the  inspection  would  be 
performed  approximately  6  times 
annually.  It  is  estimated  that  the 
inspections  would  take  approximately  2 
manhours  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  findings,  the  total  cost 
Impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $82,500  annually. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  will  not  have  a 
signiffcant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entitles  under  the  criteria  of  the 
Regulatory  Flexibility  Act  A  copy  of  the 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  14  CFR  part 
39  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART39-[AMENDED1 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89.  , 

S  39.13    [Amenctod) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Pratt  k  Whitney:  (Docicef  No.  91-ANE-05). 


Applicability:  Pratt  &  Whitney  (PW)  IT9D- 
SBA.  -70A  -7Q.  and  -7Q3  twbofan 
engines  installed  on,  but  not  limited  to 
Boeing  747,  McDonnell  Douglas  DC-ia 
and  Airbus  A300  aircraft  in  which  the 
following  high  pressure  turbine  (HPT) 
stage  2  vane  assemblies,  identified  by 
duster  and  vane  assembly  part  numt>era, 
are  installed: 


Oust* 

Asawnbly 

Vww  Asawnbty  Part  No. 

PartNa 

743772 

74te92.  800842 

774872 

774772,    774782,    7747S2.    800182. 

80019%  800562 

806272 

806372.    805782.    805492,    805382, 

805392.  806482.  808872.  800682. 

808602.  808482,  806192.  806582 

807372 

806782.805682.806882 

807772 

807672. 807082. 807002 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  uncontained  HPT  stage  2  blade 
fractures  or  lenticular  airseal  faihuvt. 
accomplish  the  following: 

(a)  For  engines  that  have  not  incorporated 
the  requirements  of  PW  Servioc  Bulletin  (SB) 
5566,  Revision  5.  dated  August  la  1900,  and 
the  requirements  of  PW  SB  5428.  Revision  S. 
dated  March  12, 1984.  borescope  inspect  the 
HPT  stage  2  vanes  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB  5067, 
Revision  1  dated  September  13, 198a  and  fas 
accordance  with  the  apphcat>le  PW 
Maintenance  Manual  (MM)  listed  in 
paragraph  (c)  of  this  AD,  prior  to  ^^ 
accumulating  1.000  hours  time  in  service  (TIS) 
since  vane  installation,  or  within  the  next  125 
hours  TIS  after  the  effective  date  of  this  AD, 
whichever  occ«u».  later,  and  remove  from 
service,  prior  to  further  flight,  second  stage 
turbine  vanes  exhibiting  distress  beyond 
serviceable  limits. 

(b)  For  engines  that  have  incorporated  the 
requirements  of  PW  SB  5566.  Revision  5, 
dated  August  la  1990,  and  PW  SB  542a 
Revision  1  dated  March  12, 1961  borescope 
inspect  the  HPT  stage  2  vanet  in  accordance 
with  the  Accomplishment  Instructions  of  PW 
SB  5667,  Revision  1.  dated  September  13. 
1989,  and  in  accordance  with  the  applicable 
PW  MM  listed  in  paragraph  (c)  of  this  AD. 
prior  to  accumulating  2,000  hours  total  part 
TIS  since  new  on  the  entire  set  of  vanes,  or 
within  1,000  hours  TIS  since  vane 
installation,  or  within  the  next  125  hours  TIS 
after  the  effective  date  of  this  AD.  whichever 
occurs  latest  and  remove  from  service,  prior 
to  further  flight,  second  stage  turbine  vanet 
exhibiting  distress  beyond  serviceable  limits. 

(c)  Thereafter,  reinspect  the  HPT  stage  2 
vanes  in  accordance  with  the  criteria 
identified  in  the  following  Pratt  &  Whitney 
MM,  and  remove  from  service,  prior  to 
further  flight.  HPT  stage  2  vanes  exhibiting 
distress  beyond  serviceable  limits. 


Engine  mocMs 

MM  part  No./ 
Revision  data 

StkxUHkf 

JT0C)-7Q/7O3 . 

783777/Dec. 
2S.1980. 

72-O0-00/604A 
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Engino  mod8ls 

MM  part  No./ 
Revision  date 

Section/table 

JT90-59A/ 

70A. 
JT90— 59A... 

783778/Apf. 

25.1990. 
783779/Sept. 

15.  1969. 

72-OO-O0/6O5A 
72-00-00/605 

(d)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(e)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics,  operations, 
as  appropriate)  an  alternative  method  of 
compliance  Certirication  Office.  ANE-140. 
Engine  and  Propeller  Directorate.  Aircraft 
Certification  Service.  FAA.  New  England 
Region.  12  New  England  Executive  Park. 
Burlington,  Massachusetts  01803-5299. 

AH  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  the  Pratt  & 
Whitney  Publications  Department,  P.O.  Box 
611,  Middletown,  Connecticut  06457.  These 
documents  may  be  examined  at  the  FAA, 
New  England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England  Executive 
Park.  Burlington,  Massachusetts. 

Issued  in  Burlington.  Massachusetts,  on 
December  20, 1991. 
feck  A.  Sain. 

Manager.  Engine  and  Propeller  Directorate 
Aircraft  Certification  Service. 
[FR  Doc.  92-592  Filed  1-9-92;  8:45  am] 
MUJNQ  CODE  Mie-1»4l 


SECURITIES  AND  EXCHANGE 
COMMISSION 


17  CFR  Part  240 

[ReteSM  No.  34-30148;  FMe  No.  S7-1-921 

RIN  323S-AE20  | 

Notice  Of  Assumption  or  Termination 
of  Transfer  Agent  Services 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  publishing  for  comment 
new  rule  17Ad-16  which  would  require 
a  registered  transfer  agent  to  provide 
written  notice  to  at  least  one  registered 
securities  depository  when  terminating 
or  assuming  transfer  agent  services  on 
behalf  of  an  issuer  or  when  changing  its 
name  or  address.  The  proposed  rule 
would  address  a  continuing  problem  of 
unannounced  transfer  agent  changes 
which  affect  the  prompt  transfer  of 
securities  certificates. 
DATES:  Comments  must  be  received  on 
or  before  February  10, 1992. 
ADDRESSES:  Persons  wishing  to  submit 
written  reviews,  data  and  comments 


should  nie  three  copies  with  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Mail  Stop  6-9,  Washington,  DC 
20549.  Comment  letters  should  refer  to 
File  No.  S7-1-92  and  will  be  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  St.  NW.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  Bosch  at  (202)  272-2775, 
Attorney,  Branch  of  Transfer  Agent 
Regulation,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
("Commission")  is  proposing  for  public 
comment  new  rule  17Ad-16  ("Rule") 
under  the  Securities  Exchange  Act  of 
1934  ("Act")  that,  if  adopted,  would 
amend  title  17.  chapter  U,  part  240  of  the 
Code  of  Federal  Regulations.  The  rule  as 
proposed  would  require  registered 
transfer  agents  to  notify  at  least  one 
securities  depository  of  changes  in  the 
transfer  agent's  name,  address  and 
securities  for  which  it  performs  transfer 
agent  functions.' 

I.  Introduction 

Section  17A(d){l)  of  the  Act  provides, 
among  other  things,  that  no  registered 
transfer  agent  shall  engage  in  any 
activity  in  contravention  of  any  rules 
and  regulations  tbat  the  Commission 
may  promulgate  "as  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  (the 
Act)."  '  Pursuant  to  that  grant  of 


■  In  accordance  with  section  17A(d)(3)(A)(i)  of  the 
Act.  the  Commission  consulted  with  and  requested 
views  of  the  federal  bank  regulatory  agencies  at 
least  15  days  prior  to  this  announcement. 

*  Section  17A(c)(l)  of  the  Act  requires  transfer 
agents  who  perform  transfer  agent  functions  with 
respect  to  any  security  registered  under  section  12 
of  the  Act  or  which  would  he  required  to  t>e 
registered  except  for  the  exemption  from 
registration  provided  by  subsection  (g)(2)(B)  or 
(g)(2)(C)  of  that  section  to  be  registered  with  the 
Commission.  Section  3(a)(25)  of  the  Act  defines 
transfer  agents  as  any  person  who  engages  on 
behalf  of  an  issuer  of  securities  or  on  behalf  of  itself 
as  an  issuer  of  securities  in  (A)  countersigning  such 
securities  upon  issuance;  (B)  monitoring  the 
issuance  of  such  securities  with  a  view  to 
preventing  unauthorized  issuance,  a  function 
commonly  performed  by  a  person  called  a  registrar. 
(C)  registering  the  transfer  of  such  securities:  (D) 
exchanging  or  converting  such  securities;  or  (E) 
transferring  record  ownership  of  securities  by  book- 
keeping entry  without  physical  issuance  of 
securities  certificates. 


authority,  the  Commission  has  adopted 
rules  that  establish  minimum 
performance  standards  for  registered 
transfer  agents  in  connection  with  the 
timely  cancellation  and  issuance  of 
securities  certiHcates.'  Those  standards 
are  designed  to  assure,  among  other 
things,  that  registered  transfer  agents 
expeditiously  process  items  presented 
for  transfer.  The  standards  presuppose 
that  securityholders  will  know,  based  on 
an  examination  of  the  certificate  they 
intend  to  present  for.  cancellation,  the 
name  and  address  of  the  transfer  agent 
the  issuer  has  assigned  to  perform 
transfer  agent  functions.  As  discussed  in 
greater  detail  below,  that  presumption 
may  not  be  valid  in  many  cases. 

Proposed  rule  17Ad-16  would  address 
a  current  and  continuing  problem  of 
transfer  delays  due  to  unannounced 
transfer  agent  changes,  including  the 
change  of  a  transfer  agent  for  a 
particular  issue  and  the  change  of  name 
or  address  of  a  transfer  agent  The  rule 
is  designed  to  require  transfer  agents  to 
send  a  notice  to  the  appropriate 
qualified  securities  depository  *  when 
assuming  or  terminating  transfer  agent 
services  on  behalf  of  an  issuer  or  when 
changing  its  name  or  address.  The 
proposal  is  supported  by  various  entities 
in  the  securities  industry,  including  the 
Depository  Trust  Company  ("DTC"), 
Midwest  Securities  Trust  Company 
("MSTC"),  Philadelphia  Depository 
Trust  Corapahy  ("Philadep").  Corporate 
Transfer  Agents  Association.  Inc.' 
("CTA")  and  Securities  Transfer 
Association  ("STA").« 

n.  Basis,  Purpose  and  Disoission 

Timely  securities  certificate  transfer  is 
necessary  for  the  efficiency  of  the 
National  System  for  the  Clearance  and 
Settlement  of  Securities  Transactions 
("National  System").  As  part  of  the 
effort  to  ensure  quick  turnaround  of 
certificate  transfers,  transfer  agents 
must  timely  cancel  and  issue  securities 


»  See,  e.g.,  17  CFR  24ai7Ad-7. 

*  A  "qualified  registered  securities  depository" 
would  be  defined  as  a  securities  depository 
registered  as  a  clearing  agency  under  section  17A  of 
the  Act  that  has  rules  and  procedures  approved  by 
the  Commission  under  section  19  of  the  Act 
concerning  its  responsibility  to  maintain,  update, 
and  provide  adequate  access  to  the  information  it 
receives  pursuant  to  this  proposed  rule, 

*  The  CTA  is  a  trade  organixation  consisting  of 
representatives  of  corporations  that  are  involved 
with  their  organization's  shareholder  services,  such 
as  certificate  transfer,  dividend  distribution  and 
proxy  statements. 

*  The  STA  is  the  largest  transfer  agent 
asiiociation  in  the  United  Stales.  Its  membership 
includes  all  the  large  New  York  bank  transfer 
agents  and  encompasses  the  fegional  transfer  agent 
associations. 
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certificates  presented  for  transfer.^ 
Efficient  transfer  turnaround,  however, 
cannot  occur  wnen  transfer  requests  are 
directed  to  the  wrong  transfer  agent  or 
to  the  wrong  address.  The  transfer 
request  must  be  returned  to  the  party 
requesting  the  transfer,  who  then  must 
ascertain  the  correct  transfer  agent  or 
address.  Even  worse,  in  some  instances 
a  transfer  request  may  not  be  returned 
to  the  requesting  party,  resulting  in  loss 
of  securities  certificates.  Transfer  delays 
cause  acute  problems  for  registered 
securities  depositories — ^DTC,  MSTC 
and  Philadep — ^which  hold  a  large 
number  of  certificates  for  safekeeping 
and  have  a  large  daily  volume  of 
certificate  transfers.*  These  delays  also 
affect  depository  participants  (e-g., 
banks  and  broker-dealers)  and  their 
customers  [i.e.,  shareholders)  in  the  form 
of  increased  delays,  costs  and  risks.  The 
depositories  hold  securities  certificates 
in  their  nominee  name  in  safekeeping  for 
the  benefit  of  participants  and  their 
customers.  When  a  participant  deposits 
securities  into  a  depository,  the 
depository  usually  credits  the 
participant's  account  for  the  deposit  and 
sends  the  certificates  to  the  issuer's 
transfer  agent  with  instructions  to 
transfer  the  certificate  into  the 
depository's  nominee  name.  Whenever 
transfer  delays  occur,  a  depository  faces 
an  increased  risk  of  lost  certificates.  A 
depository  also  has  an  increased 
potential  liability  because  it  credits 
participants'  accounts  on  the  day 
certificates  are  presented  for  deposit.  If 
some  deposited  certificates  presented 
for  transfer  were  counterfeit  or  reported 
stolen,  the  depository  would  not  become 
aware  of  these  facts  and  be  in  a  position 
to  take  corrective  action  until  after  the 
certificates  have  been  resubmitted  to  the 
new  transfer  agent  or  delivered  to  the 
transfer  agent';  new  address.  Similar 
risks  and  costs  also  are  present  when 
the  depository  sends  certificates  in 
nominee  name  to  be  transferred  into  the 
name  of  a  participant  or  a  participant's 
customer. 


<  Rule  VAi-Z  (17  CFK  240.17Ad-2)  establishet 
mandatory  timeframe*  within  which  registered 
tranifer  agent*  muct  complete  the  majority  of 
routine  transfer  request*.  Tran*fer  agents  that 
receive  more  than  SCO  items  in  a  six  month  period 
must  turnaround  within  three  days  90%  of  the 
routine  items  received  each  month.  Routine  items 
that  are  not  turned  around  within  three  days  and 
non-routine  items  must  be  turned  around  promptly. 
A  registered  transfer  agent  for  depository  eligible 
securities  that  during  the  previous  six  consecutive 
month*  receives  fewer  than  500  items  for  transfer 
and  fewer  than  500  items  for  processing,  must 
turnaround  90%  of  the  routine  items  received  within 
five  day*. 

*  DTC,  for  example,  pmeni*  an  average  of 
loaO0(M20,0OO  certificate*  for  tcanafer  each 
bu*ine**  day. 


The  costs  of  unannounced  transfer 
agent  changes  dan  be  significant  for 
depositories  an(l  broker-dealers.  DTC 
estimates  that  its  annual  minimum  cost 
for  dealing  with  unannounced  transfer 
agent  changes  is  approximately 
$200,000.*  Much  of  that  cost  is  attributed 
to  locating  the  correct  transfer  agent  for 
the  issue  or  the  transfer  agent's  correct 
address  to  send  the  certificates  for 
transfer.  In  addition,  DTC  surveyed 
thirteen  of  its  largest  broker-dealer 
participants  that  account  for  52%  of  all 
DTC  processed  transfers.  During  1990, 
those  firms  estimated  cumulative  costs 
of  $573,000  for  processing  transfers 
delayed  because  of  unannoimced 
transfer  agency  changes.  •*•  Many  of  the 
firms  noted  that  not  included  in  their 
estimates  were  other  costs  not  easily 
quantifiable,  such  as  the  iiicreased 
possibility  of  certificate  losses  as  well 
as  increased  customer  dissatisfaction. 

Industry  participants  have  taken  steps 
to  reduce  the  number  of  aging  transfers. 
For  example,  in  recent  years  DTC  has 
nearly  doubled  its  aging  transfer 
department  staff  to  handle  the  increased 
number  of  delayed  transfers.  That 
department  attempts  to  speed  transfer  in 
the  case  of  transfer  delay  by  contacting 
transfer  agents  repeatedly  to  determine 
where  to  send  certificates  for  transfer. 
Despite  these  and  other  efforts, 
however,  unannounced  transfer  agent 
changes  still  hamper  the  goal  of  timely 
transfer  of  securities  certificates. 

Proposed  rule  17Ad-16  would  require 
a  registered  transfer  agent  to  send  a 
notice  to  the  appropriate  qualified 
registered  securities  depository  within 
two  days  of:  (i)  Terminating  transfer 
service  performed  on  behalf  of  an  issuer, 
(ii)  assuming  transfer  service  on  behalf 
of  an  issuer;  or  (iii)  changing  its  name  or 
address.  The  notice  should  include:  (i) 
whether  it  is  being  sent  to  the 
appropriate  qualified  registered 
securities  depository  or  to  all  qualified 
registered  securities  depositories;  (ii)  the 
issuer's  name;  (iii)  the  issue  or  issues 
handled  and  their  CUSIP  number(8);  and 
(iv)(a]  if  the  agent  is  assuming  the 
transfer  service,  the  full  name,  address 
and  telephone  number  of  the  transfer 
agent;  or  (b)  if  the  transfer  agent  is 
terminating  transfer  service,  the  name, 
address,  and  telephone  niunber  of  the 
new  transfer  agent;  or  (c)  if  no  successor 
is  known,  the  name  and  address  of  a 


contact  person  at  the  issuer.  In  order  for 
the  Commission  to  determine  whether  to 
require  a  transfer  agent  to  include  the 
issue  or  issues  handled  and  their  CUSIP  . 
number(s)  in  a  notice  to  qualified 
registered  depositories  when  the 
transfer  agent  is  only  reporting  a  name 
change,  the  Commission  invites 
commentators  to  address  this  issue.  The 
Commission  also  invites  commentators 
to  address  whether  to  require  a  transfer 
agent  to  include  the  issue  or  issues 
handled  and  their  CUSIP  number(s)  in  a 
notice  to  qualified  registered 
depositories  when  the  transfer  agent  is 
only  reporting  an  address  change. 
Con^mentators  supporting  the  inclusion 
of  issues  and  CUSIP  numbers  in  notices 
of  name  and  address  changes  should 
state  the  benefits  of  including  such 
information. 

The  registered  transfer  agent  would 
send  the  notice  to  the  appropriate 
qualified  registered  securities 
depository."  As  defined  in  proposed 
rule  17Ad-16,  the  appropriate  qualified 
securities  depository  is  the  qualified 
registered  depository  that  as  of  the  most 
recent  record  date,  is  the  largest  holder 
of  record  of  all  qualified  securities 
depositories  on  that  date.  The  transfer 
agents  should  be  able  to  determine  this 
easily  by  examining  the  master 
securityholder  file  and  determining 
which  of  the  three  qualified  securities 
depositories  is  the  largest  shareholder  of 
record.  An  alternative  way  for  the 
transfer  agent  to  comply  with  rule 
17Ad-16  would  be  for  the  transfer  agent 
to  send  the  notice  to  all  three  registered 
securities  depositories  that  handle 
corporate  and  municipal  securities.'* 

Upon  receipt  of  a  notice  from  a 
transfer  agent  as  required  by  proposed 
rule  17Ad-16.  proposed  rule  17Ad-18 
would  require  the  appropriate  qualified 
registered  securities  depository,  within 
24  hours  of  receipt,  to  transmit  the 
notice  through  electronic  or  other  means 
to  the  other  registered  depositories,  its 
participants,  and  any  other  persons  the 
Commission  may  designate  by  order. 
Proposed  subsection  (d)  of  the  rule 
would  require  the  appropriate  qualified 
registered  securities  depository  to  make 
and  keep  a  record  of  all  the  notices  it 
receives  and  make  the  notices  available 


*  Conversation  between  Carl  Uri*t  Associate 
Counsel,  DTC  and  {onathan  Kallman.  Assistant 
Director.  Division  of  Market  Regulation. 
Commission. 

>•>  Id  In  1989.  DTC  initially  surveyed  tho*e 
broker*  and  eatimated  that  the  cumulative  coal  for 
delay*  becauae  of  unannounced  transfer  agent 
changes  for  1966  was  $673,000. 


■  ■  Under  the  proposed  rule,  notices  would  be 
required  to  be  sent  by  means  of  "secure 
communication,"  which  would  include  telegraph, 
overnight  mail,  or  facsimile. 

'•  Although  PTC  is  a  registered  securities 
depository,  all  of  its  issues  are  currently  issued  by 
one  issuer,  the  Covemmeni  National  Mortgage 
Association.  Thus,  only  transfer  agents  of  issuers  of 
securities  that  are  depository  eligible  at  DTG. 
MSTC  and  Ftiiladep  would  be  required  to  file 
notice  of  ckai^  of  transfer  agent  service  on  behalf 
of  an  issuer  or  a  name  or  address  change. 
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Id  the  Commission  and  other  persons  as 
the  Commission  may.  by  order, 
designate. '" 

The  Commission  anticipates  that  the 
costs  savings,  risk  reduction  and 
increase  in  efficiency  to  the  depositories 
and  others  in  the  securities  industry 
under  this  rule  would  be  signi^cant  and 
would  impose  minimal  burden  on 
transfer  agents.  Indeed,  in  the  event  the 
routine  trade  settlement  timeframe  is 
shortened  from  five  to  three  business 
days,  the  need  for  broker-dealers  and 
other  market  professionals  to  know 
transfer  agent  changes  will  be  even 
greater. 

The  Commission  believes  that  the  cost 
of  complying  with  the  proposed  rule  will 
not  be  substantial.  A  transfer  agent 
changing  its  name  or  address  or 
assuming  or  terminating  transfer  agent 
services  on  behalf  of  an  issuer  would  be 
required  to  send  only  a  single  written 
notice  of  the  change  to  the  appropriate 
qualified  registered  securities 
depository.  The  cost  of  such  notice,  for 
personnel,  preparation  and  postage, 
would  be  minimal.  No  further  action  by 
the  transfer  agent  need  be  taken.** 
Meanwhile,  the  depositories  and  their 
participants  would  incur  less  cost  in 
researching  and  locating  the  transfer 
agent  for  an  issue. 

The  Commission  believes  that 
requiring  transfer  agents  to  send  the 
notice  of  transfer  agent  changes  to  the 
qualified  registered  securities  depository 
is  a  logical  choice.  Because  the 
appropriate  qualified  registered 
securities  depository  will  presumably 
hold  the  largest  number  of  certificates, 
and  as  a  result  have  a  large  volume  of 
transfers,  it  also  will  have  the  greatest 
problems  with  transfer  delays  and  the 
greatest  need  for  prompt  notice.  The 
Commission  invites  comments  regarding 
the  designation  of  the  appropriate 
qualified  registered  securities  depository 
or  any  other  entity  as  the  Commission's 
designee  to  receive  notice  of  transfer 
agent  changes. 

III.  Regulatory  Flexibility  Act 
Certification 

Section  603(a)  '*ofthe  ' 
Administrative  Procedure  Act.'*  as 


.    '  'In  the  future,  t.he  Commission  may  direct,  by 
order,  that  the  notices  sent  to  the  qualified 
rpgislered  securities  depositories  be  made  available 
to  others.  For  instance,  the  Commission  may 
determine  it  is  appropriate  to  have  copies  of  the 
notice  sent  to  the  Commission's  designee  to  operate, 
the  Lo5t  and  Stolen  Securities  Program  ("Program") 
to  facilitate  Program  operations. 

'*  L'nder  the  proposed  rule  the  transfer  agent 
would  report  the  change  to  the  appropriate  qualified 
registered  depository,  which  would  communicate 
the  change  to  the  other  registered  depositories. 

"SU-SCflOSta). 

'  •  S  U.S.C.  551.  et  ^t^. 


amended  by  the  Regulatory  Flexibility 
Act  (the  "Flexibility  Act")."  generally 
requires  the  Commission  to  undertake  a 
Regulatory  Flexibility  Act  Analysis  of 
all  proposed  rules  or  proposed  rule 
amendments  to  determine  the  impact  of 
such  rulemaking  on  "small  entities."  •* 
Section  605(a)  of  the  Flexibility  Act, 
however,  specifically  exempts  from  that 
requirement  any  proposed  rule  or 
proposed  rule  amendment  for  which  the 
Chairman  of  the  Commission  certifies 
that,  if  adopted,  would  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  'small  entities.' 

Approximately  1000  registered 
transfer  agents  qualify  as  "small 
entities"  for  purposes  of  the  Flexibility 
Act  and  would  be  subject  to  the  notice 
requirement  of  proposed  S  240.17Ad-16. 
The  benefits  of  proposed  rule  17Ad-16 
would  outweigh  any  costs  to  transfer 
agents.  Transfer  agents  with  no  name  or 
address  changes  and  with  no  change  in 
the  issues  for  which  they  provide 
services  will  not  be  affected  by  this  rule 
and  will  not  need  to  send  any  notice. 
Most  transfer  agents  that  qualify  as 
"small"  transfer  agents  likely  will  fall 
into  this  category. 

Compliance  cost  would  be  minimal  for 
transfer  agents  even  when  the  rule 
applies.  A  transfer  agent  that  assumes 
or  terminates  services  on  behalf  of  an 
issuer  or  changes  its  name  or  address 
need  only  send  a  short  notice  to  one  of 
three  registered  securities  depositories 
explaining  the  change.  The  appropriate 
qualified  registered  securities  depository 


UMI 


"  Pub.  L.  No.  S6-354  (September  19. 1980).  94  Stat 
1164.  reprinted  in  (1980)  U.S.  Code  Cong.  •  Ad. 
News  1168. 

■*  Although  section  601(b)  of  the  Flexibility  Act 
defines  the  term  "small  entity."  the  statute  permits 
agencies  to  formulate  their  own  definitions.  The 
Commission  published  fmal  definitions  of  the  term 
"small  business"  and  "small  organization"  in 
Securities  Exchange  Act  Release  No.  6380  (February 
4. 198ZI  (47  FR  S215).  Section  240.0-10(h)  defines  a 
small  transfer  agent  for  purposes  of  the  Flexibility 
Act  as  follows: 

For  purposes  of  the  Commission  rulemaking  in 
accordance  with  the  provisions  of  Chapter  six  of  the 
Administrative  Procedure  Act  (5  U.S.C.  551.  ef  acq.) 
and  unless  otherwise  defined  for  purposes  of  a 
particular  rulemaking  proceeding,  the  terra  "small 
business"  or  "small  organization"  shall — 

(h)  When  used  with  reference  to  a  transfer  agent, 
mean  a  transfer  agent  that; 

(1)  Received  less  than  500  items  for  transfer  and 
less  than  500  items  for  processing  during  the 
preceding  six  months  (or  in  the  time  that  it  has  l>een 
in  business,  if  shorter): 

(2)  Maintained  master  shareholder  files  that  in  the 
aggregate  contained  less  than  1.000  shareholder 
accounts  or  was  the  named  transfer  agent  for  less 
than  1.000  shareholder  accounts  at  all  times  during 
the  preceding  fiscal  year  (or  in  the  time  that  it  has 
been  in  business.  If  shorter):  and 

(3)  Is  not  affiliated  with  any  person  (other  than  a 
natural  person)  that  is  not  a  small  business  or  small 
organization  under  Ih's  section. 


will  communicate  the  change  to  other 
registered  securities  depositories.  The 
Commission  preliminarily  believes  that 
filing  such  a  notice  will  not  impose 
significant  cost  on  any  transfer  agent. 
For  these  reasons.  Chairman  Richard  C. 
Breeden  has  certified,  pursuant  to 
section  805(b)  of  the  Flexibility  Act,  that    . 
proposed  sections  and  amendments,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

IV.  Burden  on  Competition 

The  Commission  believes  that  the 
proposed  rule  will  not  have  a  significant 
impact  on  transfer  agent  competition. 
Transfer  agents  only  have  to  send  a 
notice  when  there  is  a  change  of  an 
issue  or  a  name  or  address  change.  Even  . 
when  a  transfer  agent  is  required  to 
send  a  notice  of  a  change,  the  cost  of 
compliance  is  insignificant.  Moreover, 
the  burden  to  send  such  notices  should 
fall  mainly  on  larger  transfer  agents  who 
have  more  issues  because  these  agents 
are  more  likely  to  have  issue  changes 
that  would  require  them  to  send  notices 
under  the  proposed  rule. 

V.  Statutory  Basis 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  sections  3. 
17, 17A  and  23(a)  thereof,  15  U.S.C.  78c. 
78q,  78q-l  and  78w(a).  the  Commission 
proposes  to  add  S  240.17Ad-16  in 
chapter  II  of  title  17  of  the  Code  of 
Federal  Regulations  in  the  manner  set 
forth  below. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping. 
Securities. 

Text  of  the  Amendments 

In  accordance  with  the  foregoing,  title 
17.  chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authorit>-:  15  U.S.C.  77c,  77d.  778,  77ttt.  78c. 
78d.  78i.  78j,  781,  78in,  78n,  78o,  78p,  788,  78w, 
78x.  79q.  791.  80a-29.  80a-37,  unless  otherwise 
noted. 

2.  Section  240.17Ad-16  is  added  to 
read  as  follows; 

§24ai7Ad-18    Notice  Of  anumption  of 
termination  of  transfer  agent  eervicee. 

(a)  A  registered  transfer  agent  that 
ceases  to  perform  transfer  agent 
services  on  behalf  of  an  issuer  of 
securities  shall  send  written  notice  of 
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such  to  qualifled  registered  securities 
depositories  or  the  appropriate  qualified 
registered  securities  depository  no  later 
than  two  business  days  af'P'  the 
effective  date  of  such  termination.  Such 
notice  shall  include  the  issuer's  name; 
the  issue  or  issues  handled  and  their 
CUSIP  number(8);  and  if  known,  the 
name,  address  and  telephone  number  of 
the  transfer  agent  which  thereafter  will 
provide  transfer  services  for  the  issuer. 
If  no  successor  transfer  agent  is  known, 
the  notice  shall  include  the  name  and 
address  of  a  contact  person  at  the 
issuer. 

(b)  A  registered  transfer  agent  which 
changes  its  name  or  address  or  which 
assumes  transfer  agent  services  on 
behalf  of  an  issuer  of  securities  shall 
send  written  notice  of  such  to  qualiHed 
registered  securities  depositories  or  the 
appropriate  qualiHed  registered 
securities  depository  no  later  than  two 
business  days  after  the  effective  date  of 
assuming  these  duties  or  changing  its 
name  or  address.  Such  notice  shall 
include  the  issuer's  name;  the  issue  or 
issues  handled  and  their  CUSIP 
nuirber(9];  the  full  name,  address  and 
telephone  number  of  the  transfer  agent; 
and  the  location  where  certificates  are 
received  for  transfer. 

(c)  The  notice  described  in  paragraphs 
(a)  and  (b)  of  this  section  shall: 

(1)  State  whether  it  is  being  sent  to  the 
appropriate  qualified  registered 
securities  depository  or  to  all  qualified 
registered  securities  depositories;  and 

(2)  Be  delivered  by  means  of  secure 
communication.  For  purposes  of  this 
section,  secure  commimication  shall 
include  telegraph,  overnight  mail,  ■ 
facsimile  or  any  other  form  of  secure 
communication. 

(d)  A  qualifled  registered  securities 
depository  which  receives  notices 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section  shall  deliver,  by  means  of 
secure  communication,  a  copy  of  such 
notices  to  each  registered  securities 
depository,  and  to  its  own  participants. 
A  qualifled  registered  securities 
depository  which  receives  notices 
pursuant  to  paragraphs  (a)  and  (b]  of 
this  section  shall  maintain  such  notices 
for  a  period  of  not  less  than  two  years, 
the  flrst  six  months  in  an  easily 
accessible  place.  Such  record  shall  be 
made  available  to  the  Commission  or 
other  persons  as  the  Commission  may 
designate  by  order.  A  registered  transfer 
agent  which  provides  notice  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
shall  maintain  such  notice  for  a  period 
of  not  less  than  two  years,  the  flrst  six 
months  in  an  easily  accessible  place. 

(e)  For  purposes  of  this  section,  a 
"qualifled  registered  securities 
depository"  shall  mean  a  clearing 


agency  registered  under  section  17A  of 
the  Act  that  performs  clearing  agency 
functions  as  described  in  section 
3(a}(23)(A)(i)  of  the  Act  and  that  has 
rules  and  procedures  approved  by  the 
Commission  pursuant  to  section  19  of 
the  Act  concerning  its  responsibility  for 
maintaining,  updating  and  providing 
appropriate  access  to  the  information  it 
receives  pursuant  to  paragraphs  (a)  and 
(b)  of  tfiis  section. 

(f)  For  purposes  of  this  section  an 
"appropriate  qualifled  registered 
securities  depository"  shall  mean  a 
qualifled  securities  registered  depository 
that  as  of  the  most  recent  record  date,  is 
the  largest  holder  of  record  of  all 
qualifled  securities  depositories  on  that 
date. 

By  the  Commission. 

Dated:  January  6, 1992. 
Maigaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doa  92-653  Filed  1-9-92;  8:45  am] 
HLLMQ  COM  WIO-SI-W 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
19  CFR  Parts  353  and  355 
[Docket  No.  •10937-1237] 
RIN  0625-AA3S 

Antidumping  and  Countervailing 
Duties 

AQENCV:  International  Trade 
,  Administration,  Department  of 
Commerce. 

action:  Notice  of  proposed  rulemaking 
and  request  for  public  comments. 

summary:  The  International  Trade 
Administration  ('TTA")  proposes  to 
establish  regulations  which  will  set  forth 
the  circumstances  in  which  the  ITA  will 
correct  signiflcant  ministerial  errors 
made  in  preliminary  antidumping  and 
countervailing  duty  determinations.  The 
regulations  also  will  establish  the 
procedures  to  be  used  by  parties  to  the 
proceeding  in  requesting  the  correction 
of  signiflcant  ministerial  errors.  The 
regulations  are  intended  to  improve  the 
achninistration  of  the  antidumping  and 
countervailing  duty  provisions  of  the 
Tariff  Act  of  1930,  as  amended. 
DATES:  Written  comments  will  be 
considered  if  received  not  later  than 
March  10, 1992. 

ADDRESSES:  Address  written  comments 
(10  copies)  to  Alan  M.  Dunn,  Assistant 
Secretary  for  Import  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Peimsylvania  Avenue  and 


14th  Street.  NW.,  Washington,  DC  20230. 
Comments  should  be  addressed: 
Attention:  Notice  of  Proposed 
Rulemaking/Signiflcant  Ministerial 
Errors.  Each  person  submitting  a 
comment  should  include  his  or  her  name 
and  address,  and  give  reasons  for  any 
recommendation. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  Hunter,  Deputy  Chief 
Counsel  for  Import  Administration, 
Offlce  of  the  Chief  Counsel  for  Import 
Administration,  (202)  377-1411. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291 

The  ITA  has  determined  that  the 
proposed  regulations  concerning  the 
correction  of  signiflcant  ministerial 
errors  under  19  Code  of  Federal 
Regulations  ("CFR")  parts  353  and  355 
are  not  a  major  rule  as  deflned  in 
section  (l)(b)  of  Executive  Order  12291 
(46  FR 13191  (1961))  because  they  will 
not:  (1)  Have  a  major  monetary  effect  on 
the  economy;  (2)  result  in  a  major 
increase  in  costs  or  prices;  or  (3)  have  a 
signiflcant  adverse  effect  on  competition 
(domestic  or  foreign),  employment, 
investment  productivity,  or  innovation. 

Executive  Order  12612 

These  proposed  regulations  do  not 
contain  policies  with  Federalism 
implications  sufflcient  to  warrant 
preparation  of  a  Federalism  assessment 
under  Executive  Order  12612  (52  FR 
'  41665  (1987)). 

Paperwork  Reduction  Act 

These  proposed  regulations  will  not 
impose  a  collection  of  information 
requirement  for  purposes  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.]. 

Regulatory  Flexibility  Act 

The  General  Counsel  of  the 
Department  of  Commerce  certifled  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  regulations  will  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  business 
entities  because,  to  the  extent  it  clarifles 
the  procedures  for  correcting  signiflcant 
ministerial  errors  made  in  preliminary 
antidumping  and  countervailing  duty 
determinations,  the  rule  simply 
improves  the  administration  of  the 
antidumping  duty  and  countervailing 
duty  provisions  of  the  Tariff  Act  of  1930. 
as  amended.  As  a  result,  a  Regulatory 
Flexibility  Analysis  was  not  prepared. 
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Background  | 

Section  1333  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  (Pub.  L. 
100-418:  August  23. 1988)  ("1988  Act") 
required  the  Department  of  Commerce 
to  establish  procedures  for  the 
correction  of  ministerial  errors  in  final 
determinations  made  in  antidumping 
and  countervailing  duty  investigations 
and  reviews.  In  accordance  with  section 
1333.  the  Department  promulgated  19 
CFR  353.28  and  355.28.  See  Interim-Final 
Rules.  55  FR  9046  (1990). 

Section  1333,  however,  did  not  require 
the  Department  to  establish  procedures 
for  the  correction  of  ministerial  errors 
made  in  preliminary  determinations 
pursuant  to  19  CFR  353.15,  353.22.  355.15. 
and  355.22,  and  353.28  and  355.28  did  not 
establish  such  procedures.  Thus,  until 
recently,  the  policy  of  the  Department 
has  been  to  deny  requests  for  the 
correction,  of  ministerial  errors  made  in 
preliminary  determinations. 

This  policy  was  based  on  several 
factors.  First,  a  preliminary 
determination,  by  its  very  nature,  is 
subject  to  change  and  correction  in  a 
final  determination.  Second,  the 
Department  believed  that  the  impact  of 
a  preliminary  determination  was  always 
insignificant  compared  to  the  impact  of 
a  final  determination.  Finally,  because 
of  the  tight  statutory  deadlines  under 
which  it  operates,  the  Department  has 
limited  time  and  resources  to  Hpvote  to 
the  correction  of  ministerial  errors  made 
in  a  preliminary  determination. 
Essentially,  the  issue  involves  a 
balancing  of  the  need  for  accuracy  in  a 
preliminary  determination  versus  the 
need  to  issue  a  timely,  complete,  and 
accurate  final  determination.  In  the  past, 
the  Department  concluded  that,  on 
balance,  the  better  policy  was  to  reject 
requests  to  correct  errors  made  in  a 
preliminary  determination  and  to  devote 
its  limited  resources  to  activities  relating 
to  the  preparation  of  the  final 
determination.  Any  ministerial  errors  in 
a  preliminary  determination  could  be 
corrected  in  a  final  determination. 

Recently,  however,  in  the  context  of 
two  separate  investigations,  the 
Department  has  reexamined  its  pohcy 
against  correcting  ministerial  errors  in 
preliminary  determinations.  The 
Department  has  concluded  that  it  should 
modify  its  prior  pohc>'.  at  least  with 
respect  to  antidumping  and 
countervailing  duty  investigations. 

While  it  remains  true  that  errors  made 
in  a  preliminary  determination  can  be 
corrected  in  a  final  determination,  a 
preliminary  determination  in  an 
investigation  does  have  a  significant 
impact.  If  a  preliminary  determination  is 
affirmative,  the  status  quo  changes  for 


the  first  time  in  that  the  Department 
orders  the  suspension  of  liquidation  and 
the  imposition  of  provisional  measures. 
See  19  CFR  353.15(a)(3),  355.15(a)(3). 
Conversely,  if  a  preliminary 
determination  is  negative  solely  due  to  a 
ministerial  error,  a  petitioner  currently 
must  wait  until  the  final  determination 
for  the  error  to  be  corrected  and  relief  to 
be  provided. 

In  addition,  for  entries  made  between 
the  effective  date  of  a  preliminary 
affirmative  determination  in  an 
investigation  and  a  final  affirmative 
injury  determination  by  the  U.S. 
International  Trade  Commission  (or,  in 
the  case  of  countervailing  duty 
investigations  conducted  pursuant  to 
section  303  of  the  Tariff  Act  of  1930.  as 
amended,  19  U.S.C.  1303,  a  final 
affirmative  determination  by  the 
Department),  the  dumping  margin  or 
subsidy  rate  set  forth  in  a  preliminary 
determination  serves  as  the  automata: 
assessment  rate  unless  a  party  requests 
an  administrative  review  pursuant  to  19 
CFR  353.22  or  355.22.  Under  the 
Department's  prior  policy,  parties 
affected  by  an  erroneous  preliminary 
dumping  margin  or  subsidy  rate  were 
forced  either  to  request  a  full-blown 
administrative  review  or  to  accept  an 
erroneous  automatic  assessment  rate. 
Administrative  reviews  consume  a  good 
deal  of  the  resources  of  both  the 
Department  and  private  parties,  and  if 
some  reviews  could  be  avoided 
altogether  by  establishing  a  separate 
mechanism  for  correcting  errors  in  the 
automatic  assessment  rate,  such  a  result 
would  be  in  the  public  interest. 

In  short,  a  preliminary  determination 
in  an  investigation  has  a  unique 
significance,  and  a  complete  prohibition 
against  the  correction  of  ministerial 
errors  appears  inappropriate  as  a  matter 
of  policy.  On  the  other  hand,  the 
statutory  deadUnes  for  completing  an 
investigation  remain  tight,  and  the 
Department's  resources  are  limited.  If 
the  Department  attempted  to  correct  all 
ministerial  errors  made  in  preliminary 
determinations,  the  ability  of  the 
Department  to  issue  final 
determinations  in  a  timely  and  thorough 
manner  would  be  compromised.  In 
balancing  the  competing  concerns  of 
accuracy  and  timeliness,  the 
Department  has  concluded  that  it  is  not 
appropriate  to  correct  all  ministerial 
errors  made  in  preliminary 
determinations,  but  that  it  is  appropriate 
to  correct  "significant"  ministerial  errors 
made  in  preliminary  determinations. 
Indeed,  in  two  recent  cases,  the 
Department  departed  from  its  prior 
policy,  and  corrected  ministerial  errors 
made  in  preliminary  determinations.  See 
Sweaters  Wholly  or  in  Chief  Weight  of 


Man-Made  Fiber  from  Hong  Kong,  55  FR 
19289  (1990):  and  Steel  Wire  Rope  from 
India,  56  FR  6837  (February  20. 1991). 
On  the  other  hand,  the  Department 
has  concluded  that  it  is  not  appropriate 
to  establish  procedures  for  correcting 
ministerial  errors  made  in  preliminary 
results  issued  during  the  review  phase 
of  an  antidumping  or  countervailing 
duty  proceeding.  See  19  CFR  353.22, 
355.22.  Unlike  a  preliminary 
determination  made  in  an  investigation, 
a  preliminary  results  of  review  has  no 
direct  legal  consequences.  It  does  not 
result  in  the  suspension  of  liquidation 
and  the  imposition  of  provisional 
measures,  nor  does  it  result  in  a  'change 
to  any  existing  cash  deposit 
requirement.  The  sole  purpose  of  a 
preliminary  results  of  review  is  to 
provide  the  parties  with  an  opportunity 
to  comment  on  the  Departments  initial 
analysis.  At  the  same  time,  the 
deadlines  for  completing  administrative 
reviews  remain  tight.  Although  the 
Department  has  not  always  met  these 
deadlines  in  the  past,  it  is  gradually 
eliminating  its  so-called  "review 
backlog,"  and  intends  to  meet  its 
deadlines  for  reviews  in  the  future.  The 
ability  of  the  Department  accomplish 
these  objectives  would  be  impaired  if 
the  Department  had  to  devote  limited 
resources  to  the  correction  of 
preliminary  results  of  reviews. 
Therefore,  in  balancing  the  competing 
concerns  of  accuracy  and  timeliness,  the 
Department  has  concluded  that  it  is  not 
appropriate  to  correct  ministerial  errors 
in  preliminary  results  of  reviews.  Such 
errors  can  be  corrected  in  the  final 
results  of  reviews. 


Explanation  of  the  Proposed  Rules 

The  purpose  of  the  proposed  rules  is 
to  set  forth  the  circumstances  in  which 
the  Department  will  correct  ministerial 
errors  in  a  preliminary  determination 
and  the  procedures  to  be  followed  by 
parties  seeking  corrections.  The 
proposed  rules  would  amend  19  CFR 
353.15(g)  and  355.15(h).  In  general,  the 
proposed  rules  are  based  on  the 
procedures  set  forth  in  S  S  353.28  and 
355.28  for  correcting  ministerial  errors  in 
final  determinations.  The  deadline  for 
requesting  disclosure  is  tied  to  the  date 
on  which  a  preliminary  determination  is 
made  public,  not  the  date  on  which  the 
preliminary  determination  is  published 
in  the  Federal  Register. 

The  most  important  difference 
between  S  S  353.28  and  355.28  and  the 
proposed  rules  is  that  the  procedures  set 
forth  in  the  proposed  rules  are  limited  to 
"significant"  ministerial  errors.  Under 
the  proposed  rules,  a  ministerial  error 
would  be  "significant"  if  correction  of 
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the  error,  ettiier  stngly  or  in  combination 
with  other  errors:  (1)  Would  result  in  a 
change  of  at  least  S  abiokite  percentage 
points,  but  not  ksa  than  25  percent  of 
the  original  (erroneous)  preliminary 
dumping  margin  or  net  subsidy:  at  (2) 
would  account  for  the  difference 
between  a  dumping  margin  or  net 
subsidy  of  zero  (or  de  minimis)  and  any 
dumping  margin  or  net  subsidy  greater 
than  de  minimis  [i.e.,  greater  than  0.S 
percent  ad  valorem).  19  CFR  353.6. 355.7. 

In  addition,  the  proposed  rules  set 
forth  an  accelerated  procedure  for 
identify  and  correcting  ministerial 
errors.  First,  the  proposed  rule  requires 
that  parties  desiring  disclosure  request 
disclosure  by  Ae  fifth  business  day  prior 
to  the  scheduled  (statutory)  due  date  for 
the  preliminary  determination.  The 
Department  believes  this  requirement  to 
be  reasonable,  because  active 
participants  in  investigations  generally 
request  and  obtain  disclosure,  and  they 
know  of  their  need  for  disclosure  well  in 
advance  of  the  preliminary 
determination. 

Second,  the  Department  is  imposing 
strict  deadlines  on  itself,  as  well  as  the 
parties,  by  requiring  (1)  that  the 
Department  complete  disclosure  within 
two  business  days  of  publicly 
announcing  a  preliminary  determination; 
(2)  that  the  Department  give  parties  to 
the  proceeding  until  the  end  of  the  fifth 
business  day  after  the  announcement  of 
the  preliminary  determination  to 
identify  and  quantify  alleged  significant 
ministerial  errors;  and  (3)  that  the 
Department  resolve  the  allegation  of 
significant  ministerial  errors  by  the 
tenth  business  day  following  the  public 
announcement  of  the  original 
preliminary  determination. 

This  accelerated  schedule  is  dictated 
by  the  Hmited  availability  of  staff 
analysts  during  the  time  between  a 
preliminary  determination  and  a  final 
determination.  More  specifically. 
following  the  issuance  of  a  preliminary 
determination,  the  analysts  who  are 
most  familiar  with  a  case  (and. 
therefore,  in  the  best  position  to  anal>'ze 
allegations  of  errors  and  make 
appropriate  corrections]  must  prepare 
for,  travel  to,  and  conduct  verification— 
usually  in  several  locations  and  often  in 
more  than  one  country.  Thereafter,  the 
analysts  must  prepare  detailed 
verification  reports,  analyze  arguments 
submitted  in  briefs  and  at  a  hearing,  and 
prepare  the  final  determination. 
Verification  usually  begins  within  15-20 
days  of  the  issuance  of  a  preliminary 
determination.  Thus,  there  is  only  a  very 
short  period  of  time  in  whidi  analysts 
can  consider  allegations  d  ministerial 
errors  before  they  must  devote  tbeir  ^ 


time  to  coiB|>letion  of  the  final 
determination.  Accordingly,  the 
procedures  proposed  herein  are 
designed  to  have  allegations  of 
ministerial  errors  resolved  within  that 
short  time  period. 

Finally,  unlike  the  procedures 
established  uxtder  {|  353  J8  and  355.2B. 
these  proposed  rules  do  not  permit 
parties  to  ctMnment  on  another  party's 
allegations  of  significant  ministerial 
errors.  Based  on  our  experience  in 
administering  S9  353.28  and  355.28,  the 
Department  has  found  that  there  rarely 
is  any  genuine  issue  as  to  whether  an 
error  is  or  is  not  ministerial  in  nature. 
Moreover,  as  noted  above,  allegations  of 
ministerial  errors  made  in  a  preliminary 
determination  must  be  resolved  within  a 
short  time  period,  if  a  party  believes 
that  the  Department  has  made  an 
inappropriate  correction,  it  may  present 
its  arguments  in  its  briefs  and  at  the 
hearing. 

Drafting  Information 

The  principal  author  of  this  document 
.  is  William  D.  Hunter.  Deputy  Chief 
"  Counsel  for  Import  Administration.  U.S. 
Department  of  Commerce. 

List  of  Subjects  in  19  CFR  Parts  353  and 
355 

Business  and  industry.  Foreign  trade. 
Imports,  Trade  practices. 

Dated:  January  7. 1992.  ^ 

Alan  M.  Dunn. 

Assistant  Secretary  for  Import 
Administraticn. 

For  the  reasons  stated,  it  is  proposed 
that  19  CFR  parts  353  and  355  be 
amended  as  follows: 

4 

PART  353-4  AMENOEO] 

1.  The  authority  citation  for  part  353 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301.  and  subtitle  IV. 
parts  U,  III.  and  IV  of  the  Tariff  Act  of  1930. 
as  amended  by  Title  I  of  the  Trade 
Agreements  Act  of  1979.  Pub.  L.  98-39. 93 
Stat.  150.  and  section  221  and  Title  VI  of  the 
Trade  and  Tariff  Act  of  1964.  Pub.  L  9&-573. 
98  Stat  294.  and  Title  L  subtitle  C  part  II  of 
the  OnmibuB  Trade  and  Competitiveness  Act 
of  1988.  Pub.  L.  No.  100-418. 102  StaL  1107 
(1988).' 

2.  Section  353.15  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

S353.1S    Praliminary  delarmlnstion. 

(g)  Disclosure  and  correction  of 
significant  ministerial  errors — (1)  In 
general.  No  later  than  two  business 
days  after  the  public  announcement  of 
the  Secretaiy's  preliminary 
determination,  the  Secretary  ¥vill 


disclose  the  calculations  performed  in 
connection  with  a  preliminary 
antidumping  duty  determination 
pursuant  to  paragraph  (a)  of  this  section 
to  any  party  to  the  proceeding  making  a 
request  in  accordance  with  this 
paragraph.  A  party  to  the  proceeding 
must  file  such  a  request  in  writing  with 
the  Secretary  no  later  than  five  business 
days  prior  to  the  scheduled  date  for  the 
Secretary's  preliminary  determination. 
A  party  to  whom  the  Secretary  has 
disclosed  preliminary  calculations  may 
submit  comments  alleging  that  a 
significant  ministerial  error  has  occurred 
in  such  calculations. 

(2)  Time  limits.  Comments  must  be 
filed  no  later  than  the  fifth  business  day 
after  public  announcement  of  the 
preliminary  determination. 
Notwithstanding  any  other  provision  of 
this  Part,  extensions  of  time  for  filing 
comments  shall  not  be  granted. 
Comments  shall  be  submitted  in  writing 
to  the  Secretary  and  shall  be  served  on 
all  interested  parties  on  the 
Department's  service  list. 

(3)  Corrections.  Not  later  than  the 
tenth  business  day  after  the  public 
announcement  of  the  Secretary's 
preliminary  determination,  the  Secretary 
will  analyze  any  comments  received  and 
determine  whether  a  significant 
ministerial  error  exists.  Where  the 
Secretary  determines  that  a  significant 
ministerial  error  exists,  the  Secretary 
shall  publish  an  amended  preliminary 
determination  in  the  Federal  Register. 

(4)  Definition  of  "significant 
ministerial  error  "  For  purposes  of  this 
section,  "significant  ministerial  error" 
means — 

(i)  An  error  in  addition,  subtraction,  or 
other  arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
type  of  unintentional  error  which  the 
Secretary  considers  ministerial;  and 

(ii)  Correction  of  the  error,  either 
singly  or  in  combination  with  other 
errors: 

(A)  Would  result  in  a  change  of  at 
least  5  absolute  percentage  points  in. 
but  not  less  than  25  percent  of.  the 
dumping  margin  calculated  in  the 
original  (erroneous)  preUminary 
determination;  or 

(B)  Would  result  in  a  difference 
between  a  dumping  margin  of  zero  (or 
de  minimis)  and  a  margin  of  greater 
than  de  minimis. 

PART  355-{  AMENDED] 

3.  The  authority  citation  for  part  355 
continues  to  read  as  follows: 

Authority:  5  US.C.  301.  aod  subtitle  IV, 
parts  IL  m.  and  IV  of  the  Tariff  Act  of  1930. 
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as  amended  by  Title  I  of  the  Trade 
Agreements  Act  of  1979,  Pub.  L.  9&-39,  93 
Stat.  150.  and  section  221  and  Title  VI  of  the 
Trade  and  Tariff  Act  of  1984.  Pub.  L.  98-573, 
98  Slat.  294.  and  Title  1,  subtitle  C,  part  II  of 
the  Omnibus  Trade  and  Competitiveness  Act 
of  1988,  Pub.  L  No.  100-418. 102  Stat.  1107 
(1988). 

4.  Section  355.15  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§355.15    Prciimlnsry  detenninatlon. 

«        *        *        *        * 

(h)  Disclosure  and  correction  of 
significant  ministerial  errors— (1)  In 
general.  No  later  than  two  business 
days  after  the  public  announcement  of 
the  Secretary's  preliminary 
determination,  the  Secretary  will 
disclose  the  calculations  performed  in 
connection  with  a  preliminary 
countervailing  duty  determination 
pursuant  to  paragraph  (a]  of  this  section 
to  any  party  to  the  proceeding  making  a 
request  in  accordance  with  this 
paragraph.  A  party  to  the  proceeding 
must  file  such  a  request  in  writing  with 
the  Secretary  no  later  than  five  business 
days  prior  to  the  scheduled  date  for  the 
Secretary's  preliminary  determination. 
A  party  to  whom  the  Secretary  has 
disclosed  preliminary  calculations  may 
submit  comments  alleging  that  a 
significant  ministerial  error  has  occurred 
in  such  calculations. 

(2)  Time  limits.  Comments  must  be 
filed  no  later  than  the  fifth  business  day 
after  the  public  announcement  of  the 
preliminary  determination. 
Notwithstanding  any  other  provision  of 
this  Part,  extensions  of  time  for  filing 
comments  shall  not  be  granted. 
Comments  shall  be  submitted  in  writing 
to  the  Secretary  and  shall  be  served  on 
all  interested  parties  on  the 
Department's  service  list. 

(3)  Corrections.  Not  later  than  ten 
business  days  after  the  public 
announcement  of  the  Secretary's 
preliminary  determination,  the  Secretary 
will  analyze  any  comments  received  and 
determine  whether  a  significant 
ministerial  error  exists.  Where  the 
Secretary  determines  that  a  significant 
ministerial  error  exists,  the  Secretary 
shall  publish  an  amended  preliminary 
determination  in  the  Federal  Register. 

(4)  Definition  of  "significant 
ministerial  error. "  For  purposes  of  this 
section,  "significant  ministerial  error" 
means — 

(i)  An  error  in  addition,  subtraction,  or 
other  arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
type  of  unintentional  error  which  the 
Secretary  considers  ministerial;  and 


(ii)  Correction  of  the  error,  either 
singly  or  in  combination  with  other 
errors: 

(A)  Would  result  in  a  change  of  at 
least  5  absolute  percentage  points  in, 
but  not  less  than  25  percent  of,  the  net 
subsidy  calculated  in  the  original 
(erroneous)  preliminary  determination; 
or 

(B)  Would  result  in  a  difference 
between  a  net  subsidy  of  zero  (or  de 
minimis]  and  a  net  subsidy  of  greater 
than  de  minimis. 

(FR  Doc.  92-685  Filed  1-8-92:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  655 

[FHWA  Docket  Na  89-1,  Notice  No.  5] 

RIN  2125-AC  83 

National  Standards  for  Traffic  Control 
Devices;  Manual  on  Uniform  Traffic 
Control  Devices;  Work  Zone  Traffic 
Control  Standards  Revision;  Revise 
Format 

agency:  Federal  Highway 
Administration  (FHWA).  Department  of 
Transportation  (DOT). 
action:  Advance  notice  of  proposed 
amendments  to  the  Manual  on  Uniform 
Traffic  Control  Devices  (MUTCD); 
request  for  comments. 

summary:  The  MUTCD  isincorporated 
by  reference  in  23  CFR  655,  subpart  F, 
and  recognized  as  the  national  standard 
for  traffic  control  devices  on  all  roads 
open  to  public  travel.  The  FHWA 
initiated  a  review  of  part  VI  of  the 
MUTCD  to  improve  the  application  and 
uniformity  of  traffic  control  devices  and 
the  safety  of  workers,  pedestrians,  and 
motorists  in  work  zones.  The  FHWA 
enlisted  the  services  of  an  engineering 
consultant  to  gather  and  organize 
information  for  review  for  review  by 
Federal.  State,  local,  and  other  highway 
agencies.  The  FHWA  has  also  published 
three  notices  soliciting  public  comment 
on  part  VI.  Based  on  the  consultant's 
findings,  the  public  comments,  and 
FHWA's  knowledge  of  work  zone  traffic 
control  devices  standards  and 
applications,  the  FHWA  has  prepared 
this  advanced  notice  of  proposed 
amendments.  This  advance  notice  of 
proposed  amendments  discusses 
reformatting  of  the  MUTCD  including 
part  VI, 

A  portion  of  the  advance  notice  of 
proposed  amendments  would  reformat 
all  parts  of  the  MUTCD,  The  remainder 


of  the  advance  notice  of  proposed 
amendments  would  affect  various 
sections  of  part  VI  of  the  MUTCD.  The 
notice  is  intended  to  expedite  traffic, 
improve  safety,  and  provide  a  more 
uniform  application  of  highway  signs, 
signals,  and  markings. 
DATES:  Commens  must  be  received  on  or 
before  July  30, 1992.. 

AOONESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No,  8^1, 
Notice  No.  5.  Federal  Highway 
Administration.  Room  4232,  HCC-10, 400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30  p.m., 
c.t.,  Monday  through  Friday  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACR 

For  information  regarding  this  advance 
notice  of  proposed  amendments  or  a 
copy  of  the  proposed  test  contact  Mr. 
James  E.  Weaver.  Office  of  Highway 
Safety,  (202)  366-2189,  Department  of 
Transportation,  Federal  Highway 
Administration,  400  Seventh  Street  SW.. 
room  3419,  Washington,  DC  20590.  For 
information  regard^  this  advance 
notice  of  proposed  amendments  contact 
Mr.  Wilbert,  Baccus,  Office  of  Chief 
'  Counsel,  (202)  366-0780.  Department  of 
Transportation,  400  Seventh  Street.  SW.. 
room  4223,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  The 
MUTCD  is  approved  by  the  FHWA  as 
the  National  Standard  for  all  streets  and 
highways  open  to  public  travel.  The 
MUTCD  is  available  for  inspection  and 
copying  as  prescribed  in  49  CFR  part  7, 
appendix  D.  It  may  be  purchased  for 
$22.00  from  the  Superintendent  of 
Documents,  U.S,  Government  Printing 
Office,  Washington.  DC  20402,  Stock  No. 
050-001-00308-2. 

The  FHWA  enlisted  the  Services  of  an 
engineering  consultant  to  solicit 
comments  from  Federal  State,  local,  and 
other  highway  agencies  regarding  the 
design,  administration,  and  operation  of 
highway  work  zones  in  anticipation  of 
rewriting  Part  VI  of  the  MUTCD.  The 
constiltant's  initial  findings  were  made 
available  for  review  and  comment  on 
December  23. 1988,  at  53  FR  518926, 
through  a  Public  Information  Package 
followed  by  revised  findings  in  a  second 
Public  Information  Package  on  June  5, 
1989,  at  54  FR  23990.  The  comment 
period  for  the  second  Public  Information 
Package  was  reopened  on  April  26, 1990, 
at  55  FR  17634,  and  again  reopened  from 
August  15, 199a  to  March  31, 1991,  at  55 
FR  33325. 
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The  FHWA  received  100  comments  in 
response  to  the  pubhc  docket  89-1. 
Notice  Nos.  1  through  4.  The  lai:ge 
majority  of  comments  supported  the 
following  conclusions:  (1)  There  is  a 
need  to  retain  most  of  the  traffic  control 
device  design  and  application  standards 
that  are  presently  contained  in  tne 
current  MUTCD,  (2)  there  is  a  need  for 
few  new  traffic  control  devices,  and  [3) 
there  is  a  need  to  provide  users  with  the 
new  guidance  information  presented  in 
the  public  information  padcages. 

This  notice  concerning  Part  VI 
"Traffic  Controls  for  Street  and 
Highway  Construction,  Maintenance, 
Utility,  and  Emergency  (^rations"  of 
the  MUTCD  sets  forth  basic  principles 
and  prescribes  standards  for  traffic 
control  during  work  zone  operations  on 
streets  and  highways  in  the  United 
States.  With  the  current  emphasis  on 
repairing  the  Nation's  highways  and 
improving  safety  in  work  zone  areas,  an 
update  of  part  VI  would  be  better  serve 
the  public  and  the  highway  community. 
Coincident  with  the  update  of  part  VL 
the  FHWA  has  been  considering  a 
recommendation  by  the  National 
Committee  on  Uniform  Traffic  Control 
Devices  (NCUTCD)  that  the  MUTCD  be 
reformatted  and  structured  to  achieve  a 
succinct  book  of  Standards.  It  would  be 
preferable  to  publish  and  distribute  part 
VI  after  a  decision  on  the  format  for  the 
future  MUTCD  has  been  made  and  the 
proposed  part  VI  has  been  appropriately 
reformated  Because  the  revised  part  VI, 
as  currently  drafted,  is  extremely 
voluminous,  this  part  may  contain 
information  which  would  be  more 
appropriate  as  guidance  rather  than 
standards. 

This  notice  is  being  issued  to:  (1] 
Provide  an  opportunity  for  the  public  to 
comment  on  the  desirability  of  the 
proposed  amendments  to  Part  VI  of  the 
MUTCD,  and  (2)  address  alternative 
formats  for  the  MUTCD. 

Discussion  of  Foimat 

At  the  January  1989  meeting  of  the 
NCUTCD,  a  Blue  Ribbon  Committee 
was  appointed  the  task  of  looking  at 
ways  to  re«vrite  and  administer  the 
.MUTCD.  In  July  1990,  the  NCUTCD 
submitted  to  the  FHWA  a  trial 
application  of  the  reformatting  concept 
that  had  been  agreed  upon  by  each  of  its 
Technical  Committees  and  its  Executive 
Board.  The  trial  applied  the  reformatting 
concept  to  MUTCD  Part  IV,  "Signals." 
The  format  proposed  by  the  NCUTCD 
originally  contained  hve  categories  as 
follows:  (1)  Standard  (2)  Guidance,  (3) 
Authorized  Options,  (4}  Supporting 
Information  and  (5)  Indeterminate.  The 
NCUTCD  has  subsequendy  grouped  the 
"indeterminate"  information  into  one  of 


the  other  four  categories.  Rather  than 
four  categories  as  suggested  by  the 
NCUTCD,  the  FHWA  believes  the 
MUTCD  should  contain  only  standards 
and  supplemental  information  that 
directly  guides  the  application  of  the 
standard.  All  other  information  should 
be  considered  for  inclusion  in  a  separate 
document  such  as  the  Traftic  Control 
Device  Handbook  (TCDH).  Comments 
on  the  general  reformatting  concept  are 
requested.  Comments  on  the  substance 
of  items  to  be  included  under 
reformatted  categories  will  be  requested 
in  a  later  rulemaking. 

Copies  of  the  NCUTCD's  proposal  and 
an  FHWA  draft  rewrite  of  a  section  of 
part  IV  are  available  from  the  Office  of 
Highway  Safety,  Traffic  Control  Device 
Applications  Branch  {HHS-31).  400  7th 
Street,  SW.,  Washington,  DC. 

Discussion  of  Amendments  to  Part  VI 

The  following  items  are  the  most 
important  of  the  many  revisions  to  part 
VL 

UtiJJty  and  Emergency  Traffic  Control 

The  FHWA  received  many  requests  to 
include  discussions  on  the  proper  . 
application  of  traffic  control  devices  in 
utility  and  emergency  situations  in  the 
rewrite  of  part  VI.  Due  to  the  lack  of 
readily  available  information  on  these 
subjects,  only  brief  sections  could  be 
included  in  the  proposed  text  at  this 
time.  The  FHWA  asked  for  guidance  in 
diis  area  in  the  previous  Public 
Information  Packages.  Very  little 
information  was  submitted  and  there  is 
still  a  need  for  more  substantive 
information  upon  which  to  develop 
standards  and  guides.  The  FHWA  again 
solicits  comments  end  suggestions  in 
these  areas  from  those  who  have 
experience  in  administration,  design, 
and  operation  of  utility  and/or 
emergency  situations. 

Pedestrian  and  Worker  Safety 

To  focus  attention  on  pedestrian  and 
worker  safety,  new  Sections  6D-1  and 
6D-2  have  been  developed.  These 
sections  would  consolidate  the 
standards,  guidance,  and  information 
that  were  previously  scattered 
throughout  part  VI. 

New  Symbol  Signs 

The  study,  "Motorists'  Comprehension 
of  Regulatory,  Warning,  and  Symbol 
Signs,"  •  raised  serious  doubts  about  the 


■  MotoriiU'  Comprehension  of  Regulatory. 
Warning,  and  Symbol  Signs.  November  19BS.  Report 
Noa.  FHWA-llD-fle-111. 112.  and  113.  It  is  available 
for  inapectkxi  and  copying  as  preacribed  in  40  CFK 
part  7,  appendix  D. 


continuing  process  of  converting  word 
legend  signs  to  symbol  signs.  The 
FHWA  has  adopted  very  few  new 
symbols  since  this  report  was 
completed  There  are  no  new  symbol 
designs  proposed  for  inclusion  in  the 
rewrite  of  part  VL  There  are,  however, 
several  new  combinations  of  existing 
symbols  to  form  new  symbol  messages. 
As  an  example,  in  Figure  Vl-8a,  Sign 
Wl-4c  shows  a  three-lane  shift.  This 
sign  uses  three  lane  shift  symbols  from 
the  current  standard  Wl-4  sign  (Figure 
6-13a  of  the  1988  MUTCD). 

New  Word  Message  Signs 

The  rewrite  of  part  VI  includes  some 
new  word  message  warning  signs.  These 
signs,  like  any  word  legend  warning 
sign,  are  currently  allowed  by  section 
6C-41.  The  warning  signs  that  are 
proposed  for  inclusion  in  the  rewrite  of 
Part  VI  are  commonly  used  by  many 
State  and  local  highway  agencies. 

Portable  Changeable  Message  Signs 

Standards,  guides,  and  information 
regarding  changeable  message  signs 
would  be  added  to  section  6F-2. 
Portable  Changeable  Message  Signs. 
This  change  would  be  made  to  improve 
application  uniformity  and  make  the 
standards,  guides  and  information 
regarding  these  signs,  found  elsewhere 
in  the  MUTCD  (part  II),  more  readily 
available  to  those  who  administer, 
design,  and  operate  woik  zones. 

Drums 

The  minimum  diameter  of  drums  and 
the  materials  used  to  make  drums  have 
been  somewhat  controversial  over  the 
past  several  years.  As  in  the  current 
standards,  drums  would  be  required  to 
have  a  minimum  diameter  of  18  inches. 
Other  shapes  of  drums  would  also  be 
required  to  have  at  least  18  inches 
minimum  width  regardless  of 
orientation.  In  addition,  the  top  stripe 
would  be  required  to  be  orange. 

Research  studies  have  repeatedly 
shown  that  a  steel  drum  poses  severe 
hazards  to  pedestrians,  workers,  and 
motorists  when  the  drum  is  struck. 
Therefore,  the  use  of  steel  drum  as  a 
channelizing  or  other  traffic  control 
device  would  be  specifically  prohibited. 

Short-Term  Traffic  Control  Marking 
Standards 

The  MUTCD  short-term  pavement 
marking  standards  and  guides,  that  are 
found  in  section  6F-«,  have  been 
somewhat  controversial  over  the  past 
several  years.  The  text  that  is  currently 
in  the  1988  edition  of  the  MUTCD  has 
not  been  changed  in  this  draft  Under 
Section  lA-6of  the  MUTCD.  the  FHWA 
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has  authorized  two  States  to  conduct 
experimentation  with  abbreviated  no- 
passing  zone  markings.  The  results  of 
the  experimentation  and  recent  FHWA 
research  will  be  incorporated  into  the 
decision  making  process  for 
amendments  to  short-term  no-passing 
zone  pavement  markings  standards. 
A  conflict  has  developed  regarding 
the  terminology  used  to  describe  the 
temporary  pavement  markings  that  are 
to  be  installed  in  work  zones.  As 
discussed  under  a  following  heading,  the 
term  "Short-Term"  would  be  included  in 
section  6G-2  to  describe  a  distinct 
period  of  time.  Therefore,  in  section  6F- 
6,  which  discusses  temporary  pavement 
markings,  the  words  "short-term"  would 
be  replaced  with  "non-permanent." 

Additional  Guidance  for  the  Use  of 
Various  Traffic  Control  Devices 

Additional  guidance  concerning  the 
use  of  tubular  markers  would  be  added 
at  6F-5C.  drums  at  6F-5e.  temporary 
raised  islands  at  6F-5h,  impact 
attenuators  at  6F-6a.  rumble  strips  at 
6F-6d,  and  glare  screens  at  6F-8e. 

Description  of  Distinct  Work  Zone  Time 
Durations  \ 

To  assist  users  of  the  MUTCD  Part  VI 
in  the  selection  of  traffic  control  devices 
and  typical  application  of  these  devices, 
section  6G-2,  Selection  of  Typical 
Application,  would  be  added  to  describe 
five  distinct  work  zone  time  durations. 
These  time  durations  are:  Long-Term 
Stationary,  Intermediate-Term 
Stationary,  Short-Term  Stationary,  Short 
Duration,  and  Mobile. 

New  Typical  Application  Diagrams 

Many  engineering  practitioners  have 
requested  that  the  part  VI  standards  and 
guidelines  be  supplemented  with  typical 
application  diagrams.  The  existing  part 
VI  includes  a  small  number  of  such 
diagrams.  In  the  rewrite  of  part  VI,  it  is 
proposed  to  incorporate  a  substantially 
larger  number  of  new  or  improved 
typical  application  Hgures. 

Rulemaking  Analyses  and  Notices — 
Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
PoUdes  and  Procedures 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  DOT.  It  is  anticipated  that  the 
economic  impact  of  this  action  will  be 
minimal  Therefore,  a  full  regulatory 
evaluation  is  not  required. 

The  need  to  further  evaluate  economic 
consequences  will  be  reviewed  on  the 


basis  of  the  comments  submitted  in 
response  to  this  notice. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354;  5  U.S.C. 
605(b)),  the  FHWA  has  evaluated  the 
effects  of  this  proposed  action  on  small 
entities.  Based  upon  this  evaluation,  the 
FHWA  hereby  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  need  to  further  evaluate 
economic  consequences  will  be 
reviewed  on  the  basis  of  the  comments 
submitted  in  response  to  this  notice. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  MUTCD  is 
incorporated  by  reference  in  23  CFR  part 
655,  Subpart  F  which  requires  that 
changes  to  the  National  Standards 
issued  by  the  FHWA  shall  be  adopted 
by  the  States  or  other  Federal  agencies 
within  2  years  of  issuance.  The  proposed 
actions  are  in  keeping  with  the 
Secretary  of  Transportation's  authority 
under  23  U.S.C.  109(d)  and  315  to 
promulgate  uniform  guidelines  to 
promote  the  safe  and  efficient  utilization 
of  the  highways. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Research,  Planning  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  etseq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulatory  Identification  Number 

A  regulatory  identiHcation  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  Thr  RIN  contained 
in  the  heading  of  this  document  can  be 


used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  655 

Design  standards.  Grant  programs- 
transportation.  Highways  and  roads. 
Signs,  Traffic  regulations.  Incorporation 
by  reference. 

Issued  on:  January  3, 1992. 
T.D.  Larson. 
Administrator. 
(FR  Doc.  92-502  Filed  1-9-92;  8:45  am] 

■HJJNQ  CODE  4910-22-« 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  943 

Texas  Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Proposed  rule;  public  comment 

period  and  opportunity  for  public     , 

hearing  on  proposed  amendment. 


summary:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Texas 
permanent  regulatory  program 
(hereinafter,  the  "Texas  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  the  Texas  regulations 
pertaining  to  revegetation.  The 
amendment  is  intended  to  incorporate 
the  additional  llexibihty  afforded  by  the 
revised  Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Texas  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  a'mendment,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m..  c.s.t.  February  10. 
1992.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
February  4, 1992.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m..  c.s.t.  on  January  27, 
1992. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Texas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
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review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OMS's  Tulsa  Field  Office. 
James  H.  Moncrief,  Director,  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  suite  550.  Tulsa,  OK 
74135.  Telephone:  (918)  581-6430. 
Railroad  Commission  of  Texas,  Surface 
Mining  and  Reclamation  Division, 
Capitol  Station.  P.O.  Drawer  12967, 
Austin,  TX  78711.  Telephone:  (512) 
463-6900. 
FOR  FURTHER  iNFORMATION  CONTACT: 
James  H.  Moncrief,  Telephone:  (918) 
581-6430. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Texas  Program 

On  February  16, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  General  background 
information  on  the  Texas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Texas 
program  can  be  found  in  the  February 
27. 1980,  Federal  Register  (45  FR 12998). 
Subsequent  actions  concerning  Texas's 
program  and  program  amendments  can 
be  found  at  30  CFR  943.15  and  943.16. 

II.  Proposed  Amendment 

By  letter  dated  December  23, 1991, 
(Administrative  Record  No.  TX-513), 
Texas  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA  and 
at  its  own  initiative.  Texas  proposes  to 
delete  from  its  program  Texas  Coal 
Mining  Regulation  816.394  which  states 
that: 

When  the  approved  postmining  land  use  is 
range  or  pasture  land,  the  reclaimed  land 
shall  be  used  for  livestock  grazing  at  a 
grazing  capacity  approved  by  the 
Commission  approximately  equal  to  that  for 
similar  non-mined  lands,  for  at  least  the  last 
two  full  years  of  liability  required  under 
:  .395(b). 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
"Texas  program. 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 


Comments  received  after  the  time 
indicated  under  "dates"  or  at  locations 
other  than  the  Tulsa  Field  O^ice  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m.,  cs.t.  on  January  27, 
1992.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  thie  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  80,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  SUch 

meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

List  of  Subjecto  in  30  CFR  Part  943 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  December  31, 1991. 

Raymond  L  Lowrie, 

Assistant  Director,  Western  Support  Center. 

[FR  Doc.  92-605  Filed  1-0-82: 8:45  am] 
MUMQ  OOK  4S104S4I 


30CFRPart950 

Wyoming  Pennsnwit  ftoguiatory 
ProgrMn 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Phjposed  rule;  reopening  and 
extension  of  comment  period. 

summary:  OSM  is  soliciting  comments 
on  additional  information  pertaining  to  a 
previously  proposed  amendment  to  the 
Wyoming  permanent  regulatory  program 
(hereinafter,  the  "Wyoming  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
additional  information  pertains  to 
Wyoming's  1989  legislative  enacted 
changes  to  the  Environmental  Quality 
Act  (EQA).  This  amendment  is  intended 
to  revise  the  State  program  to  be 
consistent  with  the  corresponding 
Federal  standards,  incorporate  the 
additional  flexibility  afforded  by  the 
revised  Federal  regulations,  and 
improve  operational  efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  Wyoming  amendment 
to  that  ]irogram  are  available  for  public 
inspection  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  conunent  on  the 
proposed  amendment 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.L  January  27, 
1992. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  hsted  below. 
Copies  of  the  Wyoming  program,  the 
amendment,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive  one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Casper 
Field  Office. 

Guy  Padgett.  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  B  Street,  room  2128,  Casper,  WY 
82601-1918,  Telephone:  (307)  281-5776. 

[)epartment  of  Environmental  Quality, 
Land  Quality  Division,  Herschler 
Building— Third  Floor  West.  122  West 
25th  Street,  Cheyenne,  WY  82002, 
Telephone:  (307)  777-7756. 

TON  FURTHER  INFORMATION  CONTACT: 
Guy  Padgett,  Telephone  (307)  281-5776. 
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tUPPtEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming  Program 

On  November  26, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  flndings,  the  disposition  of 
comments,  and  conditions  of  approval  of 
the  Wyoming  program  can  be  found  in 
the  November  26, 1980  Federal  Register 
(45  PR  78637).  Subsequent  actions 
concerning  Wyoming's  program  and 
program  amendments  can  be  found  at  30 
CFR  950.12. 950.15.  and  950.16. 


UMI 


n.  Proposed  Amendment 

By  letter  dated  June  24, 1991 
(administrative  record  No.  WY-16-1), 
Wyoming  submitted  a  proposed 
amendment  to  its  program' pursuant  to 
SMCR.A.  Wyoming  submitted  a  portion 
of  the  proposed  amendment  at  its  own 
initiative  and  the  remainder  in  response 
to  30  CFR  732  notifications  dated 
December  23, 1985,  June  9, 1987,  and 
November  7, 1988. 

OSM  published  a  notice  in  the  July  12. 
1991  Federal  Rej^star  (56  FR  31888) 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended 
August  12. 1991.  During  its  review  of  the 
amendment,  OSM  became  aware  of 
additional  information  relating  to  1989 
enacted  changes  in  the  EQA  at  35-11- 
103(d)(ii)(D)  concerning  Solid  Waste 
Management  Program  jurisdiction  that 
have  a  direct  relationship  to  proposed 
rule  changes  in  this  amendment 
(administrative  record  No.  WY-16-11). 
As  a  result,  OSM  is  requiring  a  program 
amendment  under  30  CFR  732.17(e)(3).  In 
its  issue  letter  of  September  13, 1991 
(administrative  record  No.  WY-16-7), 
OSM  noted  to  the  State  in  issue  number 
one  that  "Wyoming's  proposed  rule 
changes  are  the  result  of  the  1989 
legislative  changes  to  the  Environmental 
Quality  Act  (EQA)  at  35-,ll-103(d){i)(D) 
(correction  to  Wyoming's  amendment 
submission  and  OSM's  issue  letter  of 
September  13, 1991  is  the  cite:  (EQA)  at 
35-ll-103{d)(ii)(D)).  The  changes  to  the 
EQA  excluded  SoUd  Waste 
Management  Program  jurisdiction  for  all 
on-site  solid  waste  management 
facilities  subject  to  the  permitting 
requirements  of  Articles  2,  3,  or  4  (Air 
Quality,  Water  Quality,  and  Land 
Quality)  of  the  EQA.  This  change  in 
authority  for  on-site  waste  management 
facilities  is  a  change  in  the  approved 
State  program."  Continued  in  issue 
number  one  "Wyoming's  modification  of 
the  EQA  is  a  significant  change  to  the 
approved  State  program  and  must  be 
submitted  as  an  amendment  by  the 


requirements  of  Federal  regulations  at 
30  CFR  732.17(b)."  Comments  on  the 
changes  to  Wyoming's  EQA  identified 
above  should  be  limited  only  to  how 
they  affect  Wyoming's  approved 
program  under  SMCRA. 

m.  Public  Comment  Procedures 

OSM  is  reopening  the  comment  period 
on  the  proposed  Wyoming  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  amendment  in  light  of  the 
additional  materials  that  OSM  has 
become  aware  of.  In  accordance  with 
the  provisions  of  30  CFR  732.17(h).  OSM 
is  seeking  comments  on  whether  the 
proposed  amendment  satisHes  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Wyoming's  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  the  Casper  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  lanuary  3, 1992. 

Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 

[FR  Doc.  92-^6  Filed  1-9-92;  8:45  am] 
BIUJNO  cone  4310-«»4I 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
ICGD5-91-057I 

Drawbridge  Operation  Regulations; 
Stoney  Creek,  Riviera  Beach,  MD 

agency:  Coast  Guard.  DOT. 
action:  Notice  proposed  rulemaking, 

• — ■    ■  ■■      -  .  -    .  , 

SUMMARY:  At  the  request  of  the 
Maryland  Department  of 
Transportation,  State  Highway 
Administration,  the  Coast  Guard  is 
considering  changing  the  regulations 
that  govern  the  operation  of  the 
drawbridge  across  Stoney  Creek,  mile 
0.9,  at  Riviera  Beach,  Maryland,  by 
further  restricting  bridge  openings 
during  weekday  evening  rush  hours  and 
by  implementing  bridge  opening 


restrictions  on  weekends.  The  proposed 
changes  to  these  regulations  are,  to  the 
extent  practicable  and  feasible, 
intended  to  provide  for  regulariy 
scheduled  drawbridge  openings  to  help 
reduce  motor  vehicle  traffic  delays  and 
congestion  on  the  roads  and  highways 
linked  by  this  drawbridge. 

DATES:  Comments  must  be  received  on 
or  before  February  24, 1992. 

ADDRESSES:  Comments  should  be  ^ 

mailed  to  Commander  (ob).  Fifth  Coast 
Guard  District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004.  The 
comments  received  will  be  available  for 
inspection  and  copying  at  room  507  at 
the  above  address  between  8  a.m.  and  4 
p.m.,  Monday  through  FridayvCxcept 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Ann  B.  Deaton,  Bridge  Administrator. 
Fifth  Coast  Guard  District,  at  804-398- 
6222. 

SUPPLENKNTARY  MFORMATION: 

Drafting  Infonnation 

The  drafters  of  this  notice  are  Linda  L 
Gilliam,  Project  Officer,  and  LT  Monica 
L  Lombard!,  Project  Attorney. 

Discussion  of  Proposed  Rule 

The  Maryland  Department  of 
Transportation  has  requested  that 
openings  of  the  drawbridge  across 
Stoney  Creek  at  mile  0.9  in  Riviera 
Beach.  Maryland,  be  further  restricted  to 
help  reduce  highway  trafHc  congestion. 
"The  Coast  Guard  is  proposing  to  restrict 
the  passage  of  vessels  during  evening 
rush  hours  by  expanding  the  current 
restricted  hours  of  4  p.m.  to  6  p.m.  (with 
an  optional  opening  at  5  p.m.)  to  3:30 
p.m.  to  6:30  p.m.,  with  the  optional 
opening  remaining  at  5  p.m.,  Monday 
through  Friday,  except  Federal  and  State 
holidays.  This  proposal  also  changes  the 
weekend  schedule  from  opening  on 
demand  to  opening  on  the  hour  and  half 
hour  from  11  a.m.  to  7  p.m.  on  Saturdays, 
and  from  12  p.m.  to  5  p.m.  on  Sundays, 
with  the  bridge  opening  on  demand  the 
remainder  of  the  time.  The  curre^it 
weekday  morning  restrictions  are  from 
6:30  a.m.  to  9  a.m.  with  an  optional 
opening  at  7:30  a.m.  This  will  remain  the 
same. 

The  Mar>'land  Department  of 
Transportation  completed  a  study  of 
traffic  volumes  at  this  drawbridge  which 
showed  that  the  weekday  evening  peak 
hours  are  from  3:30  p.m.  to  6:30  p.m. 
Weekend  hourly  traffic  volumes  also 
were  collected.  The  data  revealed  that 
the  volume  of  traffic  between  the  hours 
of  11  a.m.  to  7  p.m.  on  Saturday  and  12 
p.m.  to  5  p.m.  on  Sunday  is  at  the  same 
level  as  the  weekday  evening  peak  hour 
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traffic  volumes.  By  extending  the 
evening  rush  hour  restrictions  and 
restricting  drawbridge  openings  on  the 
weekends,  vehicular  traffic  congestion 
on  the  S173  highway  will  be  greatly 
reduced  and  highway  safety  will  be 
increased.  Recreational  and  commercial 
vessels  will  not  be  totally  restricted 
during  the  weekday  morning  and 
evening  rush  hours.  One  opening  will  be 
provided  at  7:30  a.m.  and  again  at  5  p.m. 
during  rush  hours  if  any  vessels  are 
waiting  to  pass.  The  existing  provision 
that  the  bridge  opens  on  signal  for 
public  vessels  of  the  United  States  and 
vessels  in  an  emergency  involving 
danger  to  life  or  property  would  remain 
unchanged.  The  Coast  Guard  believes 
these  proposed  regulations  will  not 
unduly  restrict  recreational/commercial 
vessel  passage  through  the  bridge  since 
they  can  plan  most  of  their  vessel 
transits  around  the  restricted  hours  of 
operation. 

Public  comments  are  requested  on  the 
extension  of  the  evening  rush  hour 
bridge  opening  restrictions  and  the 
implementation  of  weekend  bridge 
opening  restrictions  to  ensure  that  this 
proposal  is  reasonable.  Persons 
submitting  comments  should  include 
their  name  and  address,  identify  the 
bridge,  and  give  reasons  for  any 
recommended  changes  to  the^oposed 
rule.  Persons  desiring  acknowledgement 
that  their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Commander,  Fifth  Coast  Guard  District, 
will  evaluate  all  communications 
received  and  determine  a  final  course  of 
action  on  this  proposal.  This  rule  may  be 
changed"  based  on  comments  received. 

Regulatory  Evaluation 

This  proposed  rule  is  considered  to  be 
non  major  under  Executive  Order  12291 
and  nonsignificant  under  the 
Department  of  Transportation  regul&tory 
policies  and  procedures  (44  PR  11034; 
February  26, 1979).  The  economic  impact 
of  the  proposed  regulation  on 
commercial  naWgation  or  on  any 
'  industries  that  depend  on  waterbome 
transportation  should  be  minimal.  This 
conclusion  is  based  on  the  fact  that 
commercial  and  recreational  vessels 
will  not  be  totally  restricted  during  the 
proposed  hours  of  restriction  since  an 
opening  will  be  provided  once  in  the 
morning  and  once  in  the  evening  during 
weekday  rush  hours.  Because  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


Small  Entitias 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  U.S.  Coast 
Guard  must  consider  whether  proposed 
rules  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
businesses  that  are  not  dominant  in 
their  fleld  and  that  otherwise  qualify  as 
"small  business  concerns"  under  section 
3  of  the  Small  Business  Act  (15  U.S.C. 
632).  The  Coast  Guard  will  accept 
comments  on  the  economic  impact  on 
small  entities,  in  connection  with  the 
proposal  for  permanent  regulations,  and 
consider  them  at  that  time. 

Federalism 

lliis  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  temporary  rule  does  not  raise 
sufficient  federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Envirornnent 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.(5)  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  l.(»-l(g). 

2.  Section  117.573  is  revised  to  read  as 
follows: 

9117.573   StoneyCraek. 

The  draw  of  the  Stoney  Creek  (S173) 
bridge,  mile  0.9.  in  Riveria  shall  open  on 
signal,  except: 

(a)  From  6:30  a.m.  to  9  a.m.  and  from 
3:30  p.m.  to  6:30  p.m.  Monday  through 
Friday  except  Federal  and  State 
holidays,  the  draw  need  be  opened  only 
at  7:30  a.m.  and  5  p.m.  for  vessels 
waiting  to  pass. 


(b)  From  11  a.m.  to  7  p.m.  or  Saturday 
and  from  12  p.m.  to  5  p.m.  on  Sunday, 
the  draw  need  be  opened  only  on  the 
hour  and  half  hour. 

(c)  Public  vessels  of  the  United  States 
and  vessels  in  an  emergency  involving 
danger  to  life  or  property  shall  be 
passed  at  any  time. 

Dated:  December  27, 1991. 
W.T.  Uland. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
[PR  Doc.  92-658  Filed  1-9-02;  8:45  am] 
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33  CFR  Part  155 

[CGD91-034/MMM8] 

RIN211S-AM1and66 

Vessel  Response  Plans  and  Carrfaga 
and  Inspection  of  DIsctwyge  Removal 
Equipinant 

agency:  Coast  Guard.  DOT. 
ACnON:  Notice  of  establishment  of 
advisory  committee  for  regulatory 
negotiation  and  notice  of  meetings. 

SUMMANV:  The  Coast  Guard  is 
announcing  the  establishment  of  the  Oil 
Spill  Response  Plan  Negotiated 
Rulemaking  Committee  (OSRPNRC)  to 
develop  a  report,  including  a 
recommended  proposed  and  final  rule, 
concerning  tank  vessel  oil  spill  response 
plans  and  carriage  of  removal 
equipment.  The  rulemaking  will  ^ 

implement  certain  amendments  to  the 
Federal  Water  Pollution  Control  Act 
included  in  the  Oil  Pollution  Act  of  1990. 
The  committee  will  adopt  its 
recommendation  through  a  negotiation 
process.  The  committee  is  composed  of 
persons  who  represent  the  interests 
substantially  affected  by  the  regulations. 
This  notice  also  provides  the  times  and 
places  of  January  meetings  of  the 
advisory  committee,  which  will  be  open 
to  the  public. 

dates:  the  first  meeting  of  the  advisory 
committee  is  9  a.m.  on  January  8-10, 
1992,  the  second  is  scheduled  for  9  a.m. 
on  January  21-23, 1992. 
AOOflESSES:  The  scheduled  meetings 
will  be  held  in  room  4234  on  January  S- 
10, 1992  and  in  room  6200  on  January  21- 
23, 1992  at  DOT  Headquarters,  400 
Seventh  Street  SW..  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Glenn  Wiltshire.  Project  Manager. 
OPA«)  Staff  (G-MS-1)  at  (202)  287-6739 
between  7  a.m.  and  3:30  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
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SU^PLEMBITAIIY  information: 
Background 

On  November  18, 1991.  the  Coast 
Guard  published  a  notice  of  intent  . 
regarding  the  establishment  of  an 
advisory  committee  to  assist  in 
developing  regulations  for  tank  vessel 
oil  spill  response  plans  and  carriage  of 
discharge-removal  equipment  (5d  FR 
58202;  supplemental  information 
published  on  November  29. 1991.  at  56 
FR  60949).  These  regulations  are 
required  by  sections  311(j)(5)  and 
(j){B)(B)  of  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1321  et  seg.)  as 
amended  by  section  4202(b)(4)  of  the  Oil 
Pollution  Act  of  1990  (Pub.  L  101-380) 
(OPA  90).  The  notice  of  intent  requested 
comments  concerning  the  decision  to 
use  the  regulatory  negotiation  process 
(reg  neg),  the  membership  of  the 
advisory  committee,  the  issues  it  should 
consider  and  the  interests  substantially 
affected  by  the  rulemaking.  A  contingent 
notice,  published  on  December  24, 1991. 
(56  FR  66611),  explained  that  the  Coast 
Guard  anticipated  making  a  decision  on 
whether  to  proceed  with  reg  neg  soon 
after  the  close  of  the  comment  period 
and  provided  appropriate  notice  of  the 
time  and  date  for  the  first  meeting. 

The  Coast  Guard  received  over  60 
comments  on  the  notice  of  intent.  Many 
of  the  comments  contained  nominations 
for  membership  on  the  committee.  The 
majority  of  the  comments  supported  and 
expressed  an  interest  in  contributing  to 
the  process.  Based  on  this  response,  and 
for  the  reasons  stated  in  the  notice  of 
intent,  the  Coast  Guard  has  determined 
that  establishing  an  advisory  committee 
and  developing  the  response  plan 
regulations  (including  carriage  of 
discharge-removal  equipment)  through 
reg  neg  is  appropriate  and  in  the  public 
interest  Accordingly,  the  Coast  Guard 
has  established  the  Oil  Spill  Response 
Plan  Negotiated  Rulemaking  Committee 
pursuant  to  the  Negotiated  Rulemaking 
Act  of  1990  (Pub.  L  101-648)  and  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.)  (FACA). 

Several  of  the  comments  requested 
further  information  on  the  issues  to  be 
addressed  by  the  committee.  The  Coast 
Guard  intends  to  present  the  following 
issues  to  the  committee  for  theit 
consideration:  |        , 

— Application  of  Response  Plan 

Requirements  to  Various  Tank  Vessel 

Types, 
— Definition  of  Response  to  "Maximum 

Extent  Practicable". 
—Contractor  Prequalification  and 

CertiHcation. 
— Carriage  of  Discharge-Renoval 

Equipment  Aboard  Tank  Vessels. 

The  Coast  Guard  has  selected  the 
following  as  members  of  the  committee. 


They  are  listed  according  to  the  interest 
which  the  Coast  Guard  identifies  as 
being  significantly  affected  by  this 
rulemaking,  based  on  the  notice  of  intent 
and  the  comments  submitted  in 
response. 

Environmental/Public  Interest  Groups 

Natural  Resources  Defense  Council 
Prince  William  Sound  Regional  Citizens' 
Advisory  Committee 

Response  Contractors 

Marine  Spill  Response  Corporation 
National  Response  Corporation 
Spill  Control  Association  of  America 
Remedial  Contractors  Institute 

State  Governments 

State  of  California 
State  of  Louisiana 
State  of  Maryland 

Tank  Vessel  Operators/Cargo  Interests 

American  Institute  of  Merchant  Shipping 
Transportation  Institute 
International  Association  of 

Independent  Tanker  Owners 
International  Tanker  Owners  Pollution 

Federation 
American  Waterways  Operators 
National  Ocean  Industries  Association 
Offshore  Marine  Service  Association 
Arco  Marine  Inc. 
Oil  Companies  International  Marine 

Forum 
American  Petroleum  Institute 

Oil  Handling  Facilities 

American  Association  of  Port 

Authorities 
Independent  Liquid  Terminals 

Association 
Louisiana  Offshore  Oil  Port  Inc. 

Shipboard  Operating  Personnel 

Marine  Engineers  Beneficial 
Association/National  Maritime  Union 
District  One 

Federal  Government 

U.S.  Coast  Guard 

Unfortunately,  the  Coast  Guard 
cannot  accommodate  all  requests  for 
membership  on  the  adivsory  committee. 
In  order  to  keep  the  committee  to  a  size 
that  can  negotiate  effectively,  it  is 
necessary  to  limit  membership.  It  is  also 
desirable  to  have  balance  among  the 
members  of  the  committee  representing 
different  clusters  of  interests.  In 
addition,  it  is  not  essential  that  every 
concerned  organization  be  a  member  of 
the  committee,  so  long  as  every 
significant  interest  involved  is 
represented  by  an  appropriate 
organization.  The  Coast  Guard  believes 
that  the  committee  membership 
identified  above  provides  representation 


for  each  significant  interest  affected  by 
issues  to  be  discussed.  There  may  be 
additions  to  the  membership  of  the 
committee  if  the  Coast  Guard 
determines  it  is  appropriate. 

Participation  by  Non-Members 

It  is  important  to  keep  in  mind  that 
participation  in  the  rulemaking  process 
is  not  limited  to  members  of  the 
advisory  committee.  Negotiation 
sessions  of  the  committee  are  open  to 
the  public,  and  interested  persons  can 
observe  the  negotiations  and 
communicate  their  views,  in  an 
appropriate  time  and  manner,  to 
members  of  the  committee. 
Organizations  that  offered  to  participate 
in  the  negotiated  rulemaking  are 
encouraged  to  send  representatives  to 
attend  the  committee  meetings. 
Members  of  groups  or  individuals  who 
are  not  members  of  the  committee  itself 
will  have  the  opportunity  to  participate 
with  working  groups  of  the  committee. 
The  Coast  Guard  believes  that 
participation  of  this  kind  can  be  very 
valuable  for  the  rulemaking  process.  Of 
course,  all  interested  persons  will  have 
the  opportunity  to  comment  on  the 
proposed  rule  resulting  from  the 
committee's  deliberations. 

Meetings  of  the  Committee 

The  first  meeting  of  the  Oil  Spill 
Response  Plan  Negotiated  Rulemaking 
Committee  is  being  held  on  January  8. 
1992  as  indicated  above.  The  agenda  for 
the  first  meeting  includes  adopting 
procedures  for  the  committee  to  use  to 
consider  the  issues  before  it. 

All  committee  meetings  will  be  open 
to  the  public,  subject  to  space 
availability;  however,  only  the  listed 
parties  may  participate  as  members.  In 
accordance  with  the  requirements  of 
FACA,  the  Coast  Guard  will  keep 
nunutes  of  all  committee  meetings. 
These  minutes  will  be  placed  in  the 
public  dockets  (CGD  91-034/90-068)  for 
this  rulemaking  and  will  be  available  for 
public  inspection  and  copying  at  room 
3406.  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street  SW..  Washington, 
DC  20593-0001 

In  order  to  meet  the  stringent 
statutory  deadlines  imposed  for  the 
insurance  of  these  regulations  by  OPA 
90.  the  contingent  notice  published  on 
December  24, 1991  announced  the  first 
meeting  of  the  committee.  To  maintain 
this  accelerated  sdiedule,  notice  of  the 
committee  meeting  on  21-23  January 
1992  is  published  at  this  time. 

Notice  of  any  changes  to  the  meeting 
schedule,  as  w^  as  notice  of  future 
meetings,  will  be  published  as  required 
in  the  Federal  Register. 


Dated:  Jam 
A.EHOTB. 

Chief.  Office 
Environment 
|FR  Doc.  92-< 

BIUJNQCOOE^ 

SSCFRPar 
[CGD1  91-1( 


AGBianCo 
action:  No 
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Oaled:  lanuaTyS,  19S2. 
A.E.H«wi. 

Chief.  Office  of  Marine  Safety,  Security  and 

Environmental  Ptxttection.     - 

(FR  Doc.  92--eeO  I^ed  1-8-62;  8:45  am] 

WILING  CODE  «»10-1«4I 


33  OFR  Parties 
ICGD1  91-109] 

Safety  Zone;  Boston  Inner  Harbor, 
Boston,  IMA 

AGBiicy:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  niiemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  permanent  safety  zone 
around  the  USS  CONSTITUTION,  with 
the  size  of  the  zone  varying  appropriate 
to  prevailing  conditions.  This  zone  is 
needed  to  safeguard  CONSTITUTION 
as  an  historic  national  maritime  treasare 
and  to  protect  other  vessels  and  persons 
viewing  CONSTITUTION  waterside 
from  the  risk  of  collision,  damage  or 
personal  injury  due  both  to  its  limited 
maneuverability  when  underway  and  to 
the  limited  maneuvering  room  available 
in  the  vicinity  of  its  berth. 
Implementation  of  this  safety  zone  will 
enhance  safe  navigation  in  Boston 
Harbor  by  defining  permanent 
operational  parameters  for  public 
viewing  of  CONSTITUTION  when  it  is 
underway  or  moored. 
dates:  Comments  must  be  received  on 
or  before  February  24, 1992. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Commanding  Officer.  USCG 
Marine  Safety  Office,  455  Commercial 
Street,  Boston.  MA.  02109-1045,  or  may 
be  delivered  to  room  234  at  the  above 
address  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday.  ex(%pt  Federal 
holidays.  The  telephone  number  is  (617) 
223-3000.  The  Marine  Safety  Office 
Boston  maintains  the  public  docket  for 
this  rulemaking. 

Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  234, 
Marine  Safety  Office  Boston. 
FOR  FURTHER  MFORMATION  CONTACR 
LCDR  S.  Garrity,  Marine  Safety  Office 
Boston.  (617)223-3000. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGDl  91-109)  and  the  specific  section 
of  this  proposal  to  which  each  comment 


appbm,  and  pve  a  reason  for  each 
comment.  Penons  wanting 
acknowled^BeiM  xA  receipt  of  comments 
should  endow  ■  stamped,  velf- 
addressed  poalcard  or  envelope. 

The  CoaA  Guard  will  consider  ail 
comments  iscaved  diffh^  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coaat  Guard  plans  no  public 
hearing.  Perwms  may  request  a  public 
heariag  tyy  writing  to  the  Marine  Safety 
Office  Boston  at  tfie  address  under 
"ADDMOacS."  If  it  determines  that  the 
opportunity  lor  oral  presentations  will 
aid  this  ruloaaking,  the  Coast  Guard 
will  hold  a  pubKc  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Fede 


Drafting  Inlocmation 

The  princ^>al  persons  involved  in 
drafting  this  docimient  are  LCDR  S. 
Garrity,  Project  Officer.  Marine  Safety 
Office  Boston,  and  LCDR  I-  Astley, 
Project  Counsel.  First  Coast  Guard 
District  Legal  Office. 

Background  and  Purpose 

The  country's  oldest  seagoing  vessel, 
the  USS  CONSTITUTION  is  a  treasured 
national  monument  To  protect  the 
vessel  the  Captain  of  the  Port  (COTP) 
Boston  has  routinely  established  a 
temporary  moving  safety  zone  around 
CONSTITUTION  whenever  underway 
in  Boston  Harbor. 

CONSTmmON's  July  Fourth 
Turnaround  Cruise,  the  focal  point  of 
Boston's  Harborfest  celebration,  is  an 
annual  event  in  Boston  Harbor.  At  10 
a.m.  on  July  Fourth,  CONSTITUTION 
departs  berth  at  Pier  1,  Charlestown 
Navy  Yard,  sometimes  joined  by  other 
parade  vessels,  and  proceeds  outbound 
in  the  Boston  Main  Channel,  Boston 
Inner  Harbor.  Once  beyond  Castle 
Island,  CONSTITUTION  and 
accompanying  parade  vessels  turn  and 
proceed  inbound.  At  noon,  when  abeam 
Fprt  Independence,  Castle  Island,  the 
CONSTITUTION  fires  a  twenty-one  gun 
salute  honoring  our  nation's  birthday. 
Following  the  salute,  the  USS 
CONSTITUTION  and  accompanying 
vessels  return  to  their  respective  berths 
and  moor  by  2  p.m. 

Experience  has  demonstrated  that  this 
annual  event  attracts  large  crowds  of 
spectator  vessels  and  creates  significant 
congestion  in  Boston  Harbor.  The 
limited  maneuverability  of 
CONSTTTUTION  and  other  participating 
vessels  while  underway  for  this  event 
poses  a  hazard  for  spectator  vessels  in 
the  area,  precipitating  the  need  for  a 
safety  zone.  A  moving  zone  around  the 
USS  CONSTITUTION  and  other 
associated  parade  vessels  during  the 


event  minimizes  the  chances  of  coHision 
wifli  tyther  vessels  by  elhninating 
crossing  or  overtaking  situations  and 
helps  to  provide  sufficient  maneuvering 
room  for  participating  vessels.  It  also 
minimizes  disruption  to  other  vessel 
traffic,  as  operators  can  schedule  vessel 
movements  before  or  after 
CONSTITUTION'S  transit. 

In  addition  to  this  annual  event 
CONSTITUTION  occasionally  gets 
imderway  in  Boston  Harbor  for  special 
events.  Like  CONSTITUTION'S  July 
Fourft  Turnaround  Cnase,  these  events 
are  well  pubKcized  and  attract  many 
spectator  vessels,  creating  the  similar 
need  for  a  safety  zone. 

Accordingly,  the  COTP  Boston 
proposes  to  establish  a  permanent 
moving  safety  zone  for  three  hundred 
yards  in  all  directions  around  the  USS 
CONSnrunON  and  around  each 
accompanying  parade  vessel  whenever 
such  vessels  are  underway  in  Boston 
Harbor. 

Scheduled  movements  of  the  USS 
CONSTITUTION  and  accompanying 
parade  vessels  will  be  published  in  the 
Local  Notice  to  Mariners  and  in  a  Safety 
Marine  Information  Broadcast.  During 
scheduled  events,  other  marine  traffic 
may  not  enter  the  moving  safety  zone 
without  authorization  from  the  COTP 
Boston. 

While  estabhshment  of  a  moving 
safety  zone  around  the  CONSTITUTION 
when  underway  is  a  familiar  practice  in 
Boston  Harbor,  the  COTP  Boston,  upon 
request,  and  after  consultation  with  the 
Commanding  Officer  of  the 
CONSTITUTION,  agrees  that  additional 
action  is  n'jcessary  to  protect  the  USS 
CONSTITUTION  and  the  viewing  public 
when  the  ship  is  moored.  Numerous 
incidents  have  occurred  where  small 
pleasure  craft  and,  on  occasion, 
commercial  tour  boats  have  hazarded 
CONSTITUTION  and  themselves  by 
almost  colliding  with  the  ship  or 
becoming  entangled  in  the  rigging. 
Similarly,  incidents  involving  lobster 
boats  and  the  deployment  of  lobster 
traps  have  also  occurred,  threatening 
the  safety  of  the  vessel. 

The  Navy  maintains  records  of  such 
incidents  and  has  begun  recently  to 
report  them  to  the  Coast  Guard.  A  rise 
in  the  number  of  these  incidents  appears 
to  be  related  to  increases  in  the  number 
of  dinner  and  tour  boats,  and 
recreational  vessel  traffic  operating  in 
Boston  Harbor.  Vessel  congestion  in  the 
vicinity  of  the  Navy  Yard  becomes 
problematic  during  peak  spectator 
periods.  The  most  illustrative  example 
of  such  activity  occurs  when  many 
vessels  gadier  near  CONSTITUTION  for 
evening  colors.  As  vessels  jockey  for 
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prime  viewing  locations,  sometimes 
without  regard  for  personal  safety,  they 
have  closely  endangered  the  USS 
CONSTITUTION  and  themselves  by 
becoming  fouled  in  the  ship's  rigging. 

Lobster  boats  and  lobstermen  laying 
traps  in  the  vicinity  of  CONSTITUTION 
have  also  created  safety  hazards.  In 
November,  1991,  an  incident  involving  a 
lobster  boat  occurred  in  the  waters  near 
CONSTITUTION.  Lobster  traps  and 
attending  lines  fouled  the  props  of  the 
arriving  HMS  GLOUCESTER  as  it  was 
maneuvering  toward  its  berth  just  ahead 
of  CONSTITUTION  at  Pier  1. 
Charlestown  Navy  Yard.  The  incident 
resulted  in  a  near  collision  between 
CONSTITUTION  and  GLOUCESTER 
and  demonstrated  the  vulnerability  of 
CONSTITUTION  in  its  present  berthing 
location. 

To  address  these  problems,  the  COTP 
Boston  seeks  to  establish  a  permanent 
safety  zone  in  the  waters  between 
Hoosac  Pier  and  Pier  1,  Charlestown 
Navy  Yard.  The  zone  is  necessary  to 
ensure  the  safety  of  the 
CONSTITUTION,  spectator  craft 
gathering  in  the  vicinity  of  the  Navy 
Yard,  and  vessels  mooring  in  proximity 
to  CONSTITUTION.  This  regulation  will 
help  to  prevent  injury  to  the  many 
waterside  visitors  who  come  to  see 
CONSTITUTION  when  moored  and  will 
help  to  prevent  damage  to  vessels  and 
land  structures  in  its  immediate  vicinity. 

The  provision  of  a  permanent  50  yard 
safety  zone  around  CONSTITUTION 
when  CONSTITUTION  is  moored  at  a 
location  other  than  Pier  1,  Charlestown 
Navy  Yard  provides  an  equivalent  level 
of  protection  on  those  rare  occasions 
when  the  ship  is  moored  at  a  site  other 
than  Pier  1.  Charlestown  Navy  Yard. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040.  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  The  rulemaking  provides 
for  public  access  to  waterside  viewing 
of  CONSTITUTION  for  recreational  and 
commercial  tour  vessels.  Denying  access 
to  Rshermen  in  the  small  area  of  water 
between  Hoosac  Pier  and  Pier  1, 
Charlestown  Navy  Yard  should  not 
adversely  affect  their  operations  since 
the  rest  of  Boston  Harbor  is  available  to 
them  for  locating  an  alternate  site.  The 
theory  and  practice  of  establishing  a 
safely  zone  to  protect  CONSTITUTION 
and  accompanying  parade  vessels 
underway  in  Boston  Harbor  have  been 


in  effect  for  many  years.  The  proposal  to 
establish  a  safety  zone  around  ,  ' 

CONSTITUTION  when  moored  is 
consistent  with  the  purpose  of 
promoting  safety  while  at  the  same  time 
allowing  reasonable  levels  of  public 
waterside  access  to  the  vessel. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq],  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Since  this  proposal  only  slightly 
modifies  the  procedure  for  public 
waterside  viewing  of  CONSTITUTION, 
small  tour  boat  companies  operating  in 
Boston-Harbor  are  provided  the  same 
business  opportunity  as  before  in 
conducting  sightseeing  tours  of 
CONSTITUTION.  Similarly,  lobstermen 
are  provided  limitless  suitable 
alternative  sites  in  Boston  Harbor  to 
conduct  their  operations.  Regardless  of 
whether  CONSTITUTION  is  underway 
or  moored,  no  adverse  economic  impact 
will  result  from  this  proposed 
rulemaking.  Because  it  expects  the 
impact  of  this  proposal  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M1&475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  In  fact,  implementation 
of  this  rulemaking  should  help  to 
preserve  a  national  historic  landmark 


and  to  protect  the  environment,  reducing 
the  risk  of  collision  or  other  marine 
accidents.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  "ADDRESSES." 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read: 

Authority:  33  U.S.C.  1225  and  1231;  J90 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-1  (g). 
6.04-1,  6.04-6  and  160.5. 

2.  A  new  §  165.111  is  added  to  read  as 
follows: 

§  165.1 1 1    Safety  Zone:  Boston  Harbor, 
Boston,  Massachusetts. 

(a)  The  following  areas  are 
established  as  safety  zones  during  the 
conditions  specified: 

(1)  Around  the  USS  CONSTITUTION 
or  any  accompanying  parade  vessels 
when  CONSTITUTION  is  underway— 
300  yards  in  all  directions  in  the  waters 
around  the  USS  CONSTITUTION  and 
each  parade  vessel  accompanying 
CONSTITUTION  whenever  the  USS 
CONSTITUTION  is  underway  in  Boston 
Harbor  from  the  time  such  vessels 
depart  their  respective  berths  until  the 
time  they  complete  their  transit  and  are 
safely  moored. 

(2)  Whenever  CONSTITUTION  is 
moored  at  Pier  1.  Chariestown  Navy 
Yard — the  waters  between  Hoosac  Pier 
and  Pier  1,  Charlestown  Navy  Yard, 
from  the  imaginary  line  connecting  the 
outer  easternmost  point  protruding  into 
Boston  Harbor  from  Hoosac  Pier  to  the 
outer  westernmost  point  protruding  into 
Boston  Harbor  from  Pier  1.  Chariestown 
Navy  Yard,  extending  inbound  along  the 
face  of  both  piers  to  the  landside  points 
where  both  piers  end. 

(3)  Around  the  USS 
CONSTITUTION— fifty  yards  in  all 
directions  in  the  waters  around 
CONSTITUTION  when  the  vessel  is 
moored  at  any  Boston  berthing  location 
other  than  Pier  1,  Chariestown  Navy 
Yard. 

(b)  The  general  regulations  governing 
safety  zones  as  contained  in  33  CFR 
165.23  apply. 

Dated:  December  20. 1991. 
W.H.Boland.Ir., 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  Boston,  Massachusetts. 
(FR  Doc.  92-661  Filed  l-9-fl2;  8:45  am| 
MLLINQ  COOC  4t10-14-M 
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organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  554] 

Expansion  of  Foreign-Trade  Zone  43 
Battle  Creek,  Mi^igan,  Area 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June.18, 
1934,  as  amended  (19  U.S.C.  81a-81u]. 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  part  4CX)).  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Resolution  and 
Order: 

Whereas,  the  City  of  Battle  Creek. 
Michigan,  Grantee  of  Foreign-Trade 
Zone  No.  43,  has  applied  to  the  Board 
for  authority  to  expand  its  general- 
purpose  zone  to  include  a  site  in  Texas 
Township,  Kalamazoo  County, 
Michigan,  adjacent  to  the  Battle  Creek 
Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  December  3, 1990, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  on 
December  13. 1990  (Docket  48-90.  55  FR 
51306): 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Battle  Creek  area;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade 
Zones  Aci,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now.  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 


application  fiied  on  December  3, 1990, 
subject  to  the  Act  and  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  including  §  400.28. 

Signed  at  Washington.  DC,  this  3rd  day  of 
January,  1992. 
Alan  M.  Dunn. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman.  Committee  of 
AJiemates,  Foreign-Trade  Zones  Board. 
|FR  Doc.  92-6S2  Filed  1-9-82;  8:45  am] 
BIUJN6  CODE  U104W-M 


[Order  No.  SKI 

Expansion  of  Foreign-Trade  Zone  43, 
Battle  Creeii,  Michigan,  Area 

Pursuant  to  the  authority  granted  io 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  61a-81u). 
and  tte  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Resolution  and 
Order 

Whereas,  the  City  of  Battle  Creek, 
Michigan.  Grantee  of  Foreign-Trade 
Zone  No.  43,  has  applied  to  the  Board 
for  authority  to  expand  its  general- 
purpose  zone  to  include  a  site  in 
Zeeland  Township,  Ottawa  County. 
Michigan,  adjacent  to  the  Grand  Rapids 
Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  May  21, 1991,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  on  June  5, 
1991  (Docket  29-91,  56  FR  25662); 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Etoard's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  expand  zone  services  to  the  Grand 
Rapids  area;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now.  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 


expand  its  zone  in  accordance  with  the 
application  filed  on  May  21, 1991, 
subject  to  the  Act  and  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-»-91).  including  {  400.28. 

Signed  at  Washington.  DC  this  3rd  day  of 
January,  1992. 
JVIan  M.  Dunn, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Chairman,  Committee  of 
Ahemctes.  Foreign-Trade  Zones  Board. 
[FR  Doc.  92-683  Filed  1-0-92: 8:45  am) 
ntXINC  CODE  3S10-DS-a 


(Order  No.  557J 

Resolution  and  Order  Approving  With 
Restriction  tite  Application  of  ttte  City 
of  Battle  Creek,  Ml,  for  a  Subzone  at 
the  Infant  Formuta/Nutrltional 
Products  Manufacturtng  Facilities  of 
Mead  Johnson  ft  ComfNmy  in  Zeeland, 
Mi 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington.  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  City  of  Battle  Creek.  Michigan,  grantee  pf 
Foreign-Trade  Zone  43.  Tiled  with  tlie  Foreign- 
Trade  Zones  Board  (tlie  Board)  on  Septeint>er 
21. 1991.  requesting  special -purpose  subzone 
status  for  the  infant  formula  and  nutritional 
products  manufacturing  facilities  of  Mead 
Johnson  &  Company,  in  Zeeland,  Michigan, 
adjacent  to  the  Grand  Rapids  Customs  port  of 
entry,  the  Board,  finds  that  the  requirements 
of  the  Foreign-Trade  Zones  Act,  as  amended, 
and  the  Board's  regulations  would  lie 
satisfied,  and  that  tlie  proposal  would  i>e  in 
the  public  interest,  if  approval  were  subject 
to  a  restriction  requiring  all  foreign-origin 
dairy  products  admitted  to  the  subzone  to  be 
reexported  (sugar  is  of  domestic  origin), 
approves  the  application,  subject  to  the    • 
foregoing  restriction. 

The  approval  is  subject  to  the  FTZ  Act  and 
the  FTZ  Board's  regulations  (as  revised,  56 
FR  50790-50808. 10-8-91).  including  {400.26 
The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  i)ereby 
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authorized  to  issue  a  grant  of  avihority  and 
appropriate  Board  Order.  | 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized 
and  empowered  to  grant  to  qualified 
corporations  the  privilege  of  establishing 
foreign-trade  zones  in  or  adjacent  to 
U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  subzones  when 
existing  zone  facilities  cannot  serve  the 
specific  use  involved,  and  where  a 
significant  public  benefit  will  result; 

Whereas,  the  City  of  Battle  Creek. 
Michigan.  Grantee  of  Foreign-Trade 
Zone  No.  43,  has  made  application  (filed 
9-21-91.  FTZ  Docket  55-91,  56  FR  50091, 
10-03-91)  to  the  Board  for  authority  to 
establish  a  subzone  at  the  infant 
formula  and  nutritional  products 
manufacturing  facilities  of  Mead 
Johnson  &  Company  in  Zeeland, 
Michigan: 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  would  be  satisfied  and  that 
the  proposal  would  be  in  the  public 
interest  if  approval  were  given  subject 
to  the  restriction  in  the  resolution 
accompanying  this  action; 

Now.  therefore,  in  accordance  with 
the  application  filed  September  21. 1991. 
the  Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the  Mead 
Johnson  &  Company  facilities  in 
Zeeland.  Michigan,  designated  on  the 
iiecords  of  the  Board  as  Foreign-Trade 
Subzone  43B.  at  the  location  described 
in  the  application,  subject  to  the 
restriction  in  the  resolution 
accompanying  this  action,  and  to  the 
Act  and  the  Board's  regulations  (as 
revised.  56  FR  50790-50808, 10-6-91). 
including  Section  400.28.      i 

Signed  this  3rd  day  of  January,  1992. 
pursuant  to  Order  of  the  Board. 
Alan  M.  Dunn, 

Assistant  Secretary  of  Commence  for  Import 
Administration,  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

JFR  Doc.  92-684  Filed  1-9-92;  8:45  am] 
MiJM  COOe  391«-OS-« 
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International  Trade  Administration 

(A-437-001] 

Truck  Trailer  Axle  and  Brake 
Assemblies  From  Hungary;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

action:  Notice  of  preliminarily  results 
of  antidumping  duty  administrative 
review;  request  for  termination  of  the 
suspended  investigation. 

SUMMARY:  In  response  to  a  request  by 
the  Hungarian  Railway  and  Carriage 
and  Machine  Works  (RABA).  the 
Department  of  Commerce  (the 
Department)  has  conducted  an 
administrative  review  of  the  agreement 
suspending  the  antidumping  duty 
investigation  of  Truck  Trailer  Axle  and 
Brake  Assemblies  from  Hungary.  RABA 
has  also  requested  that  the  Department 
terminate  the  suspended  investigation. 
The  review  covers  the  sole  Hungarian 
exporter  of  the  merchandise.  RABA.  and 
the  period  calendar  year  1985.  As  a 
result  of  the  review,  we  determine 
preliminarily  the  existence  of  a  de 
minimis  margin  during  the  period  of 
review.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  January  10. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  B.  Kaesshaefer,  Jr.  or  Robin  Gray. 
Office  of  Agreements  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone  (202)  377-3793. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  4, 1982,  the  Department 
published  in  the  Federal  Register  a 
notice  of  suspension  of  antidumping 
investigation  on  Truck  Trailer  Axle  and 
Brake  Assemblies  from  Hungary  (47  FR 
66).  The  basis  for  this  suspension  of 
investigation  was  an  agreement  reached 
between  the  Department  and  RABA  in 
which  RABA  agreed  to  revise  their 
prices  to  eliminate  sales  of  this 
merchandise  to  the  United  States  at  less 
than  fair  value.  On  January  30. 1986,  we 
received  a  request  from  RABA  that  we 
conduct  an  administrative  review  and 
terminate  the  suspended  investigation. 
We  published  a  notice  of  initiation  of 
review  in  the  Federal  Register  on 
February  18, 1986  (51  FR  5751).  The 
Department  is  now  conducting  this 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 


Scope  of  the  Review 

Imports  covered  by  this  review,  as    , 
described  in  the  suspension  agreement, 
are  truck  trailer  axle  and  brake 
assemblies  and  parts  thereof  which 
were  imported  in  1985  under  item 
numbers  692.32  and  692.60  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  The  merchandise 
is  currently  classified  under  item 
numbers  8708.50.90.  8709.60.90.  and 
8716.90.50  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  TSUSA  and  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 
The  agreement  also  includes  any  parts 
which  may  be  imported  to  be  utilized  in 
trailer  axles.  These  parts  include,  but 
are  not  limited  to  the  beam,  spindle, 
brake  spider,  camshaft,  brake  shoes, 
and  separate  brake  asserhblies  when 
imported  for  use  on  trailer  axles.  The 
agreement  does  not  include  separate 
brake  assemblies  and  other  parts  which 
are  to  be  utilized  solely  in  truck 
components  other  than  trailer  axles. 

The  review  covers  the  sole  Hungarian 
exporter  of  the  merchandise  to  the 
United  States.  RABA.  and  the  period 
calendar  year  1985.  Verification  was 
conducted  at  RABA  in  Gyor,  Hungary, 
on  December  12  and  13, 1986.' 

Preliminary  Results  of  Review 

The  suspension  agreement  on  Truck 
Trailer  Axle  and  Brake  Assemblies  from 
Hungary  provides  that  RABA  make  all 
necessary  price  revisions  to  eliminate 
completely  any  amount  by  which  the 
fair  value  of  the  product  exceeds  the 
U.S.  price.  This  suspension  agreement 
established  a  price  which  "RABA  will 
charge  any  U.S.  importer  or  customer  for 
sales  of  the  product  which  are  entered 
into  the  United  States  *  *  *."  Further, 
this  agreement  provides  that  RABA 
make  adjustments  "as  necessary  to 
ensure  that  future  sales  of  the  product 
will  not  be  made  at  less  than  fair  value." 
It  also  requires  that  "the  Department 
shall  conduct  administrative  reviews 
*  *  *  to  ensure  that  there  are  and  will 
be  no  sales  at  less  than  fair  value."  (47 
FR  68,  January  4. 1982).  RABA  agreed  to 
submit  quarterly  reports  detailing  sales 
of  its  products  to  the  United  States. 
RABA  also  agreed  to  provide  any 
additional  information  that  the 
Department  deems  necessary  to  assure 
continuation  of  the  agreement  and  in 
order  for  the  Department  to  conduct  its 
administrative  reviews  under  section 
751  of  the  Tariff  Act.  This  additional 
information  includes  all  data  concerning 
any  subsequent  price  adjustments 
relative  to  the  subject  merchandise 
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between  RABA  and  its  U.S.  importer. 
The  purpose  of  this  administrative 
review  is  to  determine  whether  RABA  is 
in  compliance  with  the  suspension 
agreement  for  the  review  period 
calendar  year  1985. 

In  the  original  less  than  fair  value 
investigation,  the  Department 
determined  that  Hungary  is  a  state- 
controlled  economy  within  the  meaning 
of  §  353.52  of  the  Department's 
Regulations,  as  amended.  Italy  was 
selected  as  the  surrogate  country  for 
purposes  of  determining  foreign  market 
value  (FMV)  under  section  773(c)  of  the 
Tariff  Act,  as  amended  (see  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value,  September  17, 1981, 46  FR 
46152).  FMV  was  calculated  by  valuing 
the  Hungarian  factors  of  production 
using  Italian  costs.  RABA  made 
subsequent  price  adjustments  to  this 
FMV  to  ensure  that  future  sales  of  the 
product  would  not  be  made  at  less  than 
fair  value.  For  purposes  of  reviewing 
RABA's  compliance  with  the  suspension 
agreement,  we  have  not  departed  from 
this  methodology. 

In  an  administrative  review  of  an 
antidumping  duty  order,  the  Department 
ordinarily  reviews  and  determines  the 
amount  of  any  antidumping  duty  due  on 
the  subject  merchandise  by  calculating 
the  FMV  and  the  U.S.  price  of  each  entry 
of  merchandise  subject  to  that  order. 
However,  for  suspension  agreements, 
the  Department  reviews  whether  the 
signatories  are  in  compliance  with  the 
terms  of  the  agreement.  No 
administrative  reviews  of  this 
suspension  agreement  have  been 
conducted  previously.  Therefore,  for  this 
review  period,  the  Department  adjusted 
only  the  original  FMV  established  in  the 
suspension  agreement  to  account  for 
changes  in  product  models  and  changes 
in  RABA*s  factors  of  productions  as 
reported  by  RABA  in  accordance  with 
the  terms  of  the  suspension  agreement. 
Because  the  sole  purpose  of  this  review 
is  to  determine  whether  RABA  is  in 
compliance  with  the  suspension 
agreement,  no  further  adjustments  were 
made  to  the  original  FMV. 

As  a  result  of  our  comparison  of  the 
United  States  price  to  the  FMV,  we  have 
preliminarily  determined  that  a  de 
minimis  dumping  margin  of  0.37  percent 
exists  for  the  period  calendar  year  1985. 
According  to  §  353.6  of  the  Department's 
Regulations,  we  will  disregard  any 
weighted  average  dumping  margin  that 
is  de  minimis  (i.e.  less  than  0.5  percent 
ad  valorem).  In  addition,  we  determine 
that  the  sale  of  this  merchandise  at  a  de 
minimis  margin  is  an  act  which  is 
"inconsequential"  within  the  meaning  of 
S  353.19(d)  of  the  Department's 


Regulations.  Therefore,  the  Department 
preliminarily  determines  that  RABA  is 
in  compliance  with  the  terms  of  the 
suspension  agreement  for  the  period 
calendar  year  1985. 

RABA  has  filed  a  request  for 
termination  of  the  suspended 
investigation.  The  Department's 
Regulations  specify  that  the  Department 
may  terminate  a  suspended 
investigation  if  the  Department 
concludes  that:  (1)  The  producers 
covered  by  the  agreement  have  sold  the 
merchandise  at  not  less  than  FMV  for  a 
period  of  at  least  three  consecutive 
years;  and  (2)  it  is  not  likely  that  those 

persons  will  in  the  future  sell  the   

merchandise  at  less  than  FMV.  19  CFR 
353.25(a).  Therefore,  the  Department 
cannot  address  RABA's  request  for 
termination  until  it  is  demonstrated  that 
RABA  has  complied  with  the  ternis  of 
the  agreement  for  three  consecutive 
years.  The  Department  will  conduct 
reviews  for  the  periods  1986  and  1987  in 
order  to  determine  whether  there  is  a 
reasonable  basis  to  believe  that  the 
requirements  for  termination  are  met. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
parties  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication  of  this  preliminary 
notice  or  the  first  workday  thereafter. 

Case  briefs  and/or  v.Titten  comments 
from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  conunents, 
limited  to  issues  raised  in  the  case  briefs 
and  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  fmal  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  December  30, 1991. 
Also  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  92-688  Filed  1-9-02;  8:45  am) 
MLUNQ  COOC  3S10-I»-M 


Short-Supply  Detennination:  Certain 
Large  Diameter  OCTQ 

AQENCV:  Import  Administration/ 
International  Trade  Administration. 
Commerce. 


ACTION:  Notice  of  Short-Supply 
Determination  on  Certain  Oil  Country 
Tubular  Goods  ("OCTG"). 

SHORT-SUWLV  REVIEW  NUMBER:  62. 

summary:  The  Secretary  of  Commerce 
("Secretary")  hereby  grants  a  short- 
supply  allowance  for  459.787  net  tdns  of 
certain  large  diameter  OCTG  through 
March  31, 1992  under  the  U.S.-Japan 
Steel  Arrangement. 

EFFECTIVE  DATE:  January  3, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Marissa  Rauch  or  Kathy  McNamara, 
Office  of  Agreements  Compliance. 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (202)  377-1382  or  (202)  377- 
3793. 

SUPPLEMENTARY  INFORMATION:  On 
December  4, 1991,  the  Secretary 
received  an  adequate  petition  from  Red 
Hill  Geothermal.  Inc.  ("Red  Hill"), 
requesting  a  short-supply  allowance  for 
459.787  net  tons  of  18%  inch  diameter  x 
87.5  lb.  per  foot  electric-resistance-weld 
("ERW")  steel  casing,  grade  NT80DE 
(HRC  maximum  26)  with  a  A.P.I. 
buttress  threaded  and  coupled 
connection,  through  March  31, 1992. 
under  Paragraph  8  of  the  Arrangement 
Between  the  Government  of  Japan  and 
the  Government  of  the  United  States  of 
America  in  Certain  Steel  Products  ("the 
U.S.-Japan  Steel  Arrangement").  Red 
Hill  requested  short  supply  because  it 
alleged  that  this  material  is  not 
produced  domestically  and  regular 
export  licenses  are  not  available  for  this 
material. 

The  Secretary  conducted  this  short- 
supply  review  pursuant  to  section 
4(b)(4)(A)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act.  Public  Law  No.  101-221. 103  Stat. 
1886  (1989)  ("the  Act"),  and  §  357.102  of 
the  Department  of  Commerce's  Short- 
Supply  Procedures.  19  CFR  357.102 
("Commerce's  Short-Supply 
Procedures"). 

Action 

On  December  4, 1991.  the  Secretary 
established  an  o^icial  record  of  this 
short-supply  request  (Case  Number  62) 
in  the  Central  Records  Unit,  room  B-099, 
Import  Administration,  U.S.  Department 
of  Commerce.  On  December  16, 1991,  the 
Secretary  published  a  notice  in  the 
Federal  Renter  announcing  a  review  of 
this  request  and  soliciting  comments 
from  interested  parties.  Comments  were 
required  to  be  received  no  later  than 
December  23, 1991,  and  interested 
parties  were  invited  to  file  replies  to  any 
comments  no  later  than  five  days  after 
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that  date.  In  order  to  determine  whether 
this  product  or  a  viable  alternative 
product,  could  be  supplied  in  the  U.& 
market  for  the  period  of  this  review,  the 
Secretary  sent  questionnaires  tor  North 
Star  Steel.  Texas  Inc  ("North  Star").  Al 
Tech  Specialty  Steel  Corporation  {"Al 
Tech"),  USX  Corporation  ("USX").  CFal 
Steel  Corporation  ("CF&r).  Koppe!  Steel 
Corporation  ("Koppel"),  and  Lone  Star 
Steel  Corporation  ("Lone  Star").  The 
Secretary  received  timely  questionnaire 
responses  from  four  of  the  six 
companies. 

Questionnaire  Responses 

Four  questionnaire  respondents  (Al 
Tech.  North  Star,  Lone  Star  and  Koppd) 
indicated  that  they  were  unable  to 
supply  the  requested  OCTG. 

Conclusion  | 

Because  the  domestic  industry  is 
unable  to  supply  Red  Hill  with  459.787 
net  tons  of  material  meeting  its 
specifications  through  March  31, 1992. 
the  Secretary  determines  that  short 
supply  does  exist  with  respect  to  the 
requested  product  for  this  time  period. 
Pursuant  to  section  4(b)(4)(A)  of  the  Act 
and  9  357.102  of  Commerce's  Short- 
Supply  Procedures,  the  Secretary  hereby 
grants  a  short-supply  allowance  for 
459.787  net  tons  of  the  requested  large 
diameter  OCTG  through  March  31, 1992. 

Dated:  Jaiwary  3, 1992. 
AlanM.  Daoa, 

Assistant  Secretary  for  Import 
Administration. 
[PR  Doc.  92r«K  Filed  I-9-S2;  a:45  am) 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 


[Restraint 


Announcement  of  Import  I 
LimRs  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  In  the 
People's  Republic  of  Bangladesh 

January  7, 1992. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  February  3, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricuhural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  September  19. 1991,  as 
amended,  between  the  Governments  of 
the  United  States  and  the  People's 
Republic  of  Bangladesh,  agreement  was 
reached  to  extend  their  current  bilateral 
textile  agreement  for  three  consecutive 
one-year  periods,  beginning  on  February 
1. 1992  and  extending  through  January 
31. 1995. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  February  1, 1992 
through  January  31. 1993. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Cominittee  for  the  ImplenMoUtian  of  TaxtiU 
Agreements 

lanuary  7, 1992. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Under  the  terms  of 
section  Z04  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31, 1991: 
pursuant  to  the  Memorandum  of 
Understanding  dated  September  19, 1991.  as 
amended,  between  the  (jovernmenfs  of  the 
United  States  and  the  People's  Republic  of 
Bangladesh:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3. 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  February  3, 1992.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  Hber.  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Bangladesh  and 
exported  during  the  twelve-month  period 


beginning  on  February  1. 1992  and  extendmg 
through  January  31, 1993,  in  excess  of  the 
followiag  levels  of  restraint: 


Catsfory 

Twelve-montti  restraint 
Kmit 

237 

304.500  dozea 

331           r       , 

771,436  doz«n  pairs. 

334 

92.896  dozM. 

335...._ , 

166,795  cJozen. 

336/636 

264,271  dozen. 

338/339 

864,677  dosan. 

340/640 

1. 964.664  dozaa 

341....    

1.619,254  (lo2ea 

342/642 

280,156  dozen. 

347/348 „ _ 

1,457,327  dozen. 

351/651..       .._, 

444.946  dozen. 

:^r:i         

16,585.000  numbers. 

369-S«_    ..    _      ...... 

1.1 11.704  kilogram*. 

634 „ 

325.000  dozen. 

635 — 

210.562  doz«n. 

638/639 

t.096.S68(lozm. 

641 

678.027  doi«n. 

645/646 

257,517  dozea 

647/648-. — 

916,559  dozen. 

847.. 

463,485  dozen. 

■  CatBooiy 
6307.10.200& 


369^:       oniy       HTS       numbar 


Imports  charged  to  these  category  limits, 
except  Categories  237. 363  and  634,  for  the 
period  February  1, 1991  through  January  31. 
1992  shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unftUed 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  (o  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
Bangladesh. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conmittee  for  the  Implementation  of 
Textile  A^eementt  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  92-681  Filed  1-9-92;  8:45  am) 

BIIAJNa  COOE  3510-On-F 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  Additidns 

♦ 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely  ' 

Handicapped. 

action:  Additions  to  procurement  hst. 
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summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  10, 1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman  (703)  557-1145. 
SUPPI^MENTARY  INFORMATION:  On 
August  16,  October  8,  November  1,  8. 15, 
22, 1991,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  notices  (56  PR 
40872,  52256,  56199,  57323,  58051  and 
58882)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.4. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actipns  will  not  result  in  any 
additional  reporting,  recordkeeping  on 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Line,  Multi-Loop.  1670-01-107-7651. 
Envelope  Case,  Map  and  Photograph, 
8460-01-113-7575. 

Senices 

Grounds  Maintenance,  North  and  South 
Duplexes,  Naval  Weapons  Center, 
China  Lake,  California. 

Janitorial/Custodial.  934th  Tactical 
Airlift  Group,  Minneapolis-St.  Paul 
International  Airport,  Minneapolis, 
Minnesota. 

Janitorial/Custodial.  Air  Traffic  Control 
Tower  and  Flight.  Service  Station, 
Youngstown  Municipal  Airport. 
Youngstown.  Ohio. 


Janitorial/Custodial.  General ).  Sumner 

Jones  USARC.  Wheeling,  West 

Virginia. 
Janitorial/Grounds  Maintenance,  U.S. 

Department  of  Agriculture,  Coshocton, 

Ohio, 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
ER.  Alley.  |r.. 
Deputy  Executive  Director. 
|FR  Doc.  92-676  Filed  1-9-92: 8:45  am) 

BILUNG  CODE  Mll>-39-« 


Procurement  List  Proposed  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 
COMMENTS  MUST.  BE  RECEIVED  ON  OR 
before:  Februkr;  r  10, 1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 

It  is  proposed  to  add  the  following 
commodity  and  service  to  the 
Procurement  List: 

Commodity 

Tool  Box,  Portable.  5140-00-226-9019. 

Service 

Janitorial/Custodial,  Fort  Shafter  and 
Tripler  Army,  Medial  Center,  Oahu, 
Hawaii.  - 

ER.  AUey.iJr.. 

Deputy  Executive  Director. 

(FR  Doc  92-677  Filed  1-9-92: 8:45  am] 

nUJNO  COM  M10-4MI 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

New  York  Mercantile  Exctwnge 
Proposed  Option  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  option  contract.  ^ 

summary:  The  New  York  Mercantile 
Exchange  (NYMEX  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  options  on  natural  gas  futures. 
The  Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposal  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  February  10, 1992. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to: 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  natural 
gas  option  contract. 
FOR  FURTHER  INFORMATION  CONTACT 
Please  contact  Richard  Shilts  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington.  DC  20581,  telephone  202- 
254-7303. 
SUPPLEMENTARY  INFORMATION:  Copies 

of  the  terms  and  conditions  of  the 
proposed  contract  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat.  Commodity  Futures  Trading 
Commission.  2033  K  street,  NW., 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  245-6314. 

Other  materials  submitted  by  the 
NYMEX  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI.  Privacy  and  Sunshine  Act  - 

Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
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headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
contract,  or  with  respect  to  other 
materials  submitted  by  the  NYMEX  in 
support  of  the  application,  should  send 
comments  to  Jean  A.  Webb,  Secretary. 
Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW.. 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC.  on  January 
6. 1992. 
Gerald  Gay, 
Director. 

|FR  Doc.  9^-615  Filed  1-9-92;  8:45  am) 
MUINQ  COOe  (361-01-11 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 


Civilian  Health  and  Medical  Program  of 
the  UnHormed  Services  (CHAMPUS) 

agency:  Office  of  the  Secretary,  OoO. 
ACnOfC  Notice  of  delayed 
implementation  of  professional  services 
payment  reforms;  notice  of  CHAMPUS 
acceptance  of  evaluation  and 
management  codes. 

SUMMARY:  This  notice  annouiKes  a 
delay  in  the  implementation  of  certain 
changes  to  CHAMPUS  payment 
mechanisms  for  professional  providers. 
Instead  of  being  implemented  on 
January  1. 1992,  as  anticipated,  the 
changes  are  planned  for  May  1, 1992.  An 
amendment  to  32  CFR  part  199  to  change 
the  effective  date  from  January  1, 1992  to 
May  1. 1992  is  in  preparation. 
Additionally,  the  notice  describes  how 
CHAMPUS  win  determine  allowable 
amounts  for  the  new  CPT-4  series  99O0O 
"Evaluation  and  Management"  codes 
being  introduced  January  1, 1992  by  the 
American  Medical  Association. 
EFFECTIVE  DATE:  The  procedure 
described  for  evaluation  and 
management  codes  is  effective  for  all 
CHAMPUS  claims  received  on  or  after 
January  1, 1992  and  before 
implementation  of  the  new  payment 
approach,  planned  for  May  1, 1992. 
ADDRESSES:  Office  oi  the  CivUian 
Health  and  Medical  Program  of  the 
Uniformed  Services  (OCHAMPUS). 
Office  of  Program  Development,  Aurora. 
CO  80045-6000. 

For  copies  of  the  Federal  Register 
containing  this  notice,  contact  the 
Superintendent  of  Documents.  U.S. 
Govenunent  Printing  Office. 
Washington.  DC  20402  (202J  783-323a 


The  charge  for  the  Federal  Register  is 
$1.50  for  eatch  issue  payable  by  dieck  or 
money  order  to  the  Superintendent  of 
Documents. 

For  further  information  contact:  Steve 
Liilie,  Office  of  the  Assistant  Secretary 
of  Defense  (Health  Affairs).  (703)  695- 
3350. 

To  obtain  copies  oi  this  document,  see 
the  ADDRESSES  section  above. 
Questions  related  to  specific  CHAMPUS 
claims  should  be  addressed  to  the 
appropriate  CHAMPUS  contractor. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  published  on  September  6. 1991  (56 
FR  44001)  set  forth  a  revised  approach  to 
reimbursement  of  individual 
professional  providers  under 
CHAMPUS.  The  rule  implemented 
provisions  of  the  Defense 
Appropriations  Act  for  Fiscal  Year  1991. 
which  limited  increases  in  maximum 
allowable  payments  to  physicians  and 
other  individual  professional  providers 
and  authorized  reductions  in  such 
amounts  for  overpriced  procedures.  On 
October  7, 1991,  an  initial  set  of 
revisions  to  maximum  allowable 
amounts  was  implemented;  we  planned 
to  implement  on  January  1, 1992 
additional  revisions  to  allowable 
amounts,  along  with  a  shift  to  national 
determination  of  maximum  allowable 
amounts  and  adjustments  to  reflect  local 
economic  conditions. 

The  revisions  to  maximum  allowable 
amounts  and  the  shift  to  nationally- 
determined,  locally-adjusted  maximum 
allowable  amounts  will  not  take  place 
on  January  1, 1992.  The  planned 
effective  date  of  these  changes  is  May  1. 
1992.  The  reasons  for  this  delay  are  (1) 
the  delay  in  the  publication  of  the 
Medicare  Fee  Schedule,  which  provides 
certain  information  necessary  for  the 
calculation  of  CHAMPUS  maximum 
allowable  amounts,  and  (2)  the 
administrative  complexity  of  the 
changes  being  implemented.  Until  the 
changes  are  implemented,  the  present 
system  of  statewide  prevailing  charges 
will  remain  in  place,  and  current 
maximum  allowable  amounts  will 
remain  in  effect. 

The  American  Medical  Association  is 
implementing,  effective  January  1.1992. 
a  new  set  of  codes  for  evaluation  and 
management  services  as  part  of  its 
Physicians'  Current  Procedural 
Terminology  (CPT-4).  The  CPT-4  is 
available  from  the  American  Medical 
Association,  P.O.  Box  10946,  Chicago.  IL 
60610.  CHAMPUS  fiscal  intermediaries 
will  accept  claims  using  these  codes 
beginning  on  January  1. 1992.  and  wilt 
determine  maximum  paymertt  amounts 
by  using  the  Medicare  "crotswaUt'*  from 
the  old  90000  series  codes  Ear  similar 


services.  The  Medicare  crosswalk  h»a 
published  in  the  Fedsral  Register  on 
November  2S.  1981  (56  FR  5g5flO).To 
avoid  penalizing  providers  and  for 
administrative  simplicity,  maximum 
allowable  payment  amounts  will  be 
determined  new  codes  which  are  a 
"blend"  of  several  old  codes'  by  applyii^ 
the  highest  maximum  allowable  amount 
from  the  old  codes  used  to  create  the 
new  code,  rather  than  use  the  blending 
process  adopted  by  Medicare.  In  the 
case  of  a  new  series  99000  code  which  is 
crosswalked  one-to-one  from  an  old 
series  90000  code,  the  maximum 
allowable  amount  for  the  old  code  will 
be  used  for  the  new  code. 

CHAMPUS  fiscal  intermediaries  will 
continue  to  accept  claims  using  the 
"old"  codes  after  January  1, 1992.  until 
the  changes  now  planned  for  May  1, 
1992  are  implemented.  At  that  time,  only 
claims  employing  the  new  codes  will  be 
accepted;  the  maximum  allowable 
amounts  for  the  new  codes  will  be 
determined  on  a  national  basis,  with 
adjustments  to  reflect  local  economic 
conditions. 

Dated:  January  7, 1992. 
LM .  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  92-606  Filed  1-9-92:  ft4S  am) 

BiLUNQ  coot  M1«-01>-» 


Defense  Science  Board  Task  Force  on 
Space  Exploration  Initiative  Support 

action:  Notice  of  advisory  coounittee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Space  Exploration 
Initiative  Support  will  meet  in  closed 
session  on  January'  20-21, 1992  at 
Science  Applications  International 
Corporation,  Falls  Church,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  review  the  status  of  DoD  activities, 
consider  cooperative  areas  for  DoD 
involvement,  particularly  those  areas 
where  there  may  be  dual  use — civil  and 
military. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C  ^>p>  a  (1968)).  it  has  been, 
determined  that  this  DSBTask  Force 
meeting,  caneems  matters  Hsted  in  & 
U.S.C.  552b(c)(l)  (1988).  end  that 
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accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  7. 1992. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  92-607  Filed  l-»-92: 8:45  am] 

BILUNO  CODE  M10-01-M 


Per  Diem,  Travel  and  Tranaportation 
Allowance  Committee 

agency:  Per  Diem.  Travel  and 
Transportation  Allowance  Committee. 


ACTION:  Publication  of  changes  in  per 
diem  rates. 

summary:  The  Per  Diem.  Txavel  and 

Transportation  Allowance  Committee  is 
pubishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  159.  This  bulletin  lists 
changes  m  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  ofRcial 
travel  in  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
possessions  of  the  United  States. 
Bulletin  Number  159  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 
EFFECTIVE  DATE:  January  1, 1992. 


SUPFLEMENTARY  INFONMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem, 
Travel  and  Transportation  Allowances  . 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discountinued  effective  June  1, 1979.  Per 
Diem  Bulletins  published  periodically  in 
the  Federal  Register  now  constitute  the 
only  notification  of  change  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense. 
The  text  of  the  BuDetin  follows: 
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LOCALITY 


MAXIMUM 

LODGING  M&IE 

AMOUNT  RATE 

(A)    ♦  (B) 


ALASKA: 
ADAK   5/ 
ANAKTUVUK  PASS 
ANCHORAGE 

05-15--09-15 

09-16--05-14 
ANIAK 
ATQASUK 
BARROW 
BETHEL 
BETTLES 
CANTWELL 
COLD  BAY 
COLDFOOT 
CORDOVA 
CRAIG 
DILLINGHAM 
DUTCH  HARBOR-UNALASKA 
EIELSON  AFB 

05-15--09-15 

09-16—05-14 
ELMENDORF  AFB 

05-15--09-15 

09-16--05-14 
EMMONAK 
FAIRBANKS 

05-15  —  09-15 

09-16—05-14 
FALSE  PASS 
FT.  RICHARDSON 

05-15—09-15 

09-16—05-14 
FT.  WAINWRIGHT 

05-1"5— 09-15 

09-16—05-14 
HOMER 

05-01—09-30 

10-01—04-30 
JUNEAU 

05-01—10-01 

10-02—04-30 


MAXIMUM 
PER  DIEM 

riATE 
=         (C) 


10 

$  34 

$  44 

83 

57 

140 

129 

67 

196 

83 

62 

145 

73 

36 

109 

129 

86 

215 

86 

73 

159 

70 

73 

143 

65 

45 

110 

62 

46 

108 

71 

54 

125 

75 

47 

122 

74 

89 

163 

67 

35 

102 

76 

38 

114 

91 

54 

145 

91 

65 

156 

63 

63 

126 

129 

67 

196 

83 

62 

145 

60 

40 

100 

91 

65 

156 

63 

63 

126 

80 

37 

117 

129 

67- 

196 

83 

62 

145 

91 

65 

156 

63 

63 

126 

71 

60 

131 

57 

58 

115 

88  • 

74 

162 

75 

73 

148 

EFFECTIVE 
DATE 


10-01-91 
12-01-90 

05-15-92 
01-01-92 
07-01-91 
12-01-90 
06-01-91 
12-01-90 
12-01-90 
06-01-91 
12-01-90 
12-01-90 
01-01-91 
07-0T-91 
12-01-90 
12-01-90 


05-15 
01-01 


-92 
-92 


05-15-92 
01-01-92 
06-01-91 

05-15-92 
01-01-92 
06-01-91 

05-15-92 
01-01-92 

05-15-92 
01-01-92 

05-01-92 
01-01-92 

05-01-92 
01-01-92 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  NAMAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


^ 

MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    ♦ 

(B^ 

=   (C) 

ALASKA:  (CONT'D) 

KATMAI  NATIONAL  PARK 

$  89 

$  59 

$148 

12-01-90 

KENAI-SOLDOTNA 

04-02—09-30 

94 

68 

162 

04-02-92 

10-01—04-01 

69 

66 

135 

01-01-92 

KETCHIKAN 

.  , 

05-14--10-14 

77 

61 

138 

05-14-92  . 

10-15--05-13 

62 

59 

121 

01-01-92 

KING  SALMON   3/ 

75 

59 

134 

12-01-90 

KLAWOCK 

75 

36 

111 

07-01-91 

KODIAK 

71 

61 

132 

01-01-92 

KOTZEBUE 

125 

72 

197 

01-01-92 

KUPARUK  OILFIELD 

75 

52 

127 

12-01-90 

METLAKATLA 

79 

44 

123 

07-01-91 

MURPHY  DOME 

05-15—09-15 

91 

65 

156 

05-15-92 

09-16—05-14 

63 

63 

126 

01-01-92 

NELSON  LAGOON 

102 

39 

141 

06-01-91 

NOATAK 

125 

72 

197 

01-01-92 

NOME 

68 

70 

138 

01-01-92 

NOORVIK 

125 

72 

197 

01-01-92 

PETERSBURG 

62 

.  59 

121 

01-01-92 

POINT  HOPE 

99 

61 

160  ' 

12-01-90 

POINT  LAY 

106 

73 

179 

12-01-90 

PRUDHOE  BAY-DEADHORSE 

64 

57 

121 

12-01-90 

SAND  POINT 

75 

36 

111 

07-01-91 

SEWARD 

- 

05-01—09-30 

107 

53 

160 

05-01-92 

10-01—04-30 

61 

48 

109 

01-01-92 

SHUNGNAK 

125 

72 

197 

01-01-92 

SITKA-MT.  EDGECOMBE 

72 

69 

141 

01-01-92 

SKAGWAY 

05-14—10-14 

77 

61 

138 

05-14-92 

10-15—05-13 

62 

59 

121 

01-01-92 

SPRUCE  CAPE 

71 

61 

132 

01-01-92 

ST.  GEORGE 

100 

39 

139 

06-01-91 

ST.  MARY'S 

60 

40 

100 

12-01-90 

ST.  PAUL  ISLAND 

81 

34 

115 

12-01-90 

TANANA 

68 

70 

138   . 

01-01-92 

TOK 

66 

55 

121 

01-01-92 

UMIAT 

97 

63 

160 

12-01-90 
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POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


LOCALITY 


ALASKA:  (CONT'D) 
UNALAKLEET 
VALDEZ 

-   05-01—09-01 
09-02  —  04-30 
WAINWRIGHT 
WALKER  LAKE 
WRANGELL 

05-14--10-14 
10-15--05-13 
YAKUTAT 
OTHER   3,  4/ 

AMERICAN  SAMOA 

GUAM 

HAWAII: 

ISLAND  OF  HAWAII: 
ISLAND  OF  HAWAII: 
ISLAND  OF  KAUAI 
ISLAND  OF  KURE 
ISLAND  OF  MAUI: 
04-01  —  12-19 


HILO 
OTHER 

1/ 

KIHEI 


12-20—03-31 
ISLAND  OF  MAUI:  OTHER 
ISLAND  OF  OAHU 
OTHER  I 

JOHNSTON  ATOLL  2/' 
MIDWAY  ISLANDS   1/ 
NORTHERN  MARIANA  ISLANDS: 
ROTA 
SAIPAN 
TINIAN 
OTHER 
PUERTO  RICO: 
BAYAMON 

04-16—12-14 
12-15—04-15 
CAROLINA 

04-16—12-14 
12-15—04-15 
FAJARDO  (INCLUDING  LUQUILLO) 
04-16—12-14 
12-15—04-15 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    ♦ 

(B) 

=   (C) 

$  58 

$  47 

$105 

12-01-90 

98 

53 

151 

05-01-92 

84 

51 

135 

01-01-92 

90 

75 

165 

12-01-90 

82 

54 

136 

12-01-90  . 

77 

61 

138 

05-14-92 

62- 

59 

121 

01-01-92 

70 

40 

110 

12-01-90 

63 

47 

110 

07-01-91 

132 

47 

179 

.  12-01-91 

« 

99 

59 

158 

12-01-90 

60 

38 

98 

06-01-91 

106 

43 

149 

06-01-91 

112 

48 

160 

06-01-91 

13 

13 

12-01-90 

85 

50 

135 

12-01-90 

97 

50 

147 

12-20-90 

62 

50 

112 

06-01-91 

95 

42 

137 

06-01-91 

59 

47 

106 

12-01-90 

18 

18 

36  , 

10-01-91 

13 

13 

12-01-90 

45 

31 

76 

12-01-90 

68 

47 

115 

12-01-90 

44 

24 

68 

12-01-90 

20 

13 

33 

12-01-90 

93 

90 

183 

07.-01-91 

116 

92 

208 

12-15-91 

93 

90 

183 

07-01-91 

116 

92 

208 

12-15-91 

LOJ 

93 

90 

183 

07-01-91 

116 

92 

208 

12-15-91 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

, 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    ♦ 

(B) 

=   (C) 

PUERTO  RICO:  (CONT'D) 

- 

FT.  BUCHANAN  (INCL  GSA  SERV  CTR,  GUAYNABO) 

04-16—12-14 

$  93 

$  90 

$183 

07-01-91 

12-15—04-15 

116 

92 

208 

12-15-91 

MAYAGUEZ 

84 

58 

142 

07-01-91 

PONCE 

113 

'  90 

203 

07-01-91 

ROOSEVELT  ROADS 

04-16—12-14 

66 

61 

127 

07-01-91 

12-15—04-15 

102 

64 

166 

12-15-91 

SABANA  SECA 

04-16—12-14 

93 

90 

183 

07-01-91 

12-15—04-15 

116 

92 

208 

12-15-91 

SAN  JUAN  (INCL  SAN  JUAN  COAST  GUARD  UNITS) 

s 

04-16—12-14 

93 

90 

183 

07-01-91 

12-15—04-15 

116 

92 

208 

12-15-91 

OTHER 

63 

63 

126 

07-01-91 

VIRGIN  ISLANDS  OF  THE  U.S. 

' 

05-01—11-30 

95 

63 

158 

05-01-91 

12-01—04-30 

128 

66 

194 

12-01-90 

WAKE  ISLAND  2/ 

4 

17 

21 

12-01-90 

ALL  OTHER  LOCALITIES 

20 

13 

33 

12-01-90 

FOOTNOl 

^ES 

1/  Conunercial  facilities  are  net  available.  The  meal  and  incidental 
expense  rate  covers  charges  for  meals  in  available  facilities  plus  an 
additional  allowance  for  incidental  expenses  and  will  be  increased  by  the 
amount  paid  for  Government  quarters  by  the  traveler. 

2/  Commercial  facilities  are  not  available.  Only  Government -owned  and 
contractor  operated  quarters  and  mess  are  available  at  this  locality.  This 
per  diem  rate  is  the  amount  necessary  to  defray  the  cost  of  lodging,  meals 
and  incidental  expenses. 

3/  On  any  day  when  US  Government  or  contractor  quarters  are  available  and 
US  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $16.25  is  prescribed  to  cover  meals  and 
incidental  expenses  at  Shemya  AFB  and  the  following  Air  Force  Stations: 
Cape  Lisburne,  Cape  Newenham,  Cape  Romanzof,  Clear,  Fort  Yukon,  Galena, 
Indian  Mountain,  King  Salmon,  Sparrevohn,  Tatalina  and  Tin  City.  This  rate 
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Will  be  increased  by  the  amount  paid  for  US  Government  or  contractor 
quarters  and  by  $4  for  each  meal  procured  at  a  commercial  facility.  The 
rates  of  per  diem  prescribed  herein  apply  from  0001  on  the  day  after  arrival 
through  2400  on  the  day  prior  to  the  day  of  departure. 

4/  On  any  day  when  US  Government  or  contractor  quarters  are  available  and 
US  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $34  is  prescribed  to  cover  meals  and  incidental 
expenses  at  Amchitka  Island,  Alaska.  This  rate  will  be  increased  by  the 
amount  paid  for  US  Government  or  contractor  quarters  and  by  $10  for  each 
meal  procured  at  a  commercial  facility.  The  rates  of  per  diem  prescribed 
herein  apply  from  0001  on  the  day  after  arrival  through  2400  on  the -day 
prior  to  the  day  of  departure . 

5/  On  any  day  when  US  Government  or  contractor  quarters  are  available  and 
US  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $25  is  prescribed  instead  of  the  rate  prescribed 
in  the  table.  This  rate  will  be  increased  by  the  amount  paid  for  U.S. 
government  or  contractor  quarters. 


1992 


•ILUNO  CODE  M10-01-C 


UMI 


Federal  Regirter  /  Vol.  57,  No.  7  /  Friday.  January  10.  1992  /  Notices 


1155 


Dated:  January  7, 1992. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  92-«05  Filed  1-9-92;  8:45  am] 
MtUNO  CODE  M10-41-M 


Department  of  the  Air  Force 

To  Prepare  an  Unclassified 
Environmental  Impact  Statement  for 
ttie  B-2  Basing  at  Whiteman  AFB,  MO 

The  United  States  Air  Force  is  issuing 
this  notice  to  advise  the  public  that  an 
unclassified  Environmental  Impact 
Statement  (EIS)  will  be  prepared  for 
basing  the  first  wing  of  B-2  bombers,  24 
OA-10  and  18  T-38  aircraft  at 
Whiteman  AFB,  Missouri. 

The  National  Environmental  Policy 
Act  encourages  agencies  to  conduct 
public  scoping  meetings  to  obtain  input 
to  assist  in  determining  the  nature, 
extent  and  scope  of  the  issues  and 
concerns  to  be  addressed  in  the  EIS.  The 
Air  Force  has  tentatively  scheduled  a 
public  scoping  meeting  for  January  27, 
1992.  Notice  of  the  exact  time  and  place 
of  the  meeting  will  be  published  in  the 
news  media. 

The  United  States  Air  Force  invites 
comments  and  suggestions  from  all 
interested  parties  on  the  scope  of  the 
EIS.  If  concerned  persons  are  not  able  to 
attend  this  scoping  meeting,  written 
suggestions  and  comments  will  be 
accepted.  To  assure  the  Air  Force  will 
have  sufficient  time  to  fully  consider 
public  inputs  on  issues,  written 
comments  should  be  mailed  to  ensure 
receipt  no  later  than  March  8, 1992. 
However,  the  Air  Force  will  accept 
comments  at  any  time  during  the 
environmental  impact  analysis  process. 
Comments  or  requests  for  further 
information  concerning  this  EIS  should 
be  addressed  to:  Captain  Eric  Wilbur, 
Environmental  Planning.  351 SPTG/ 
DEV,  Whiteman  AFB,  MO  65305-5000, 
Phone:  818-687-6347. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  92-561  Filed  1-9-92;  8:45  am) 
BHXINQ  CODE  M10-01-M 


Defense  Contract  Audit  Agency 

Delivery  of  Personal  Mail  at  Defense 
Contract  Audit  Agency  Installations 

AGENCY:  Defense  Contract  Audit  Agency 
(DCAA).  Department  of  Defense  (DOD). 
ACTION:  Notice  of  DCAA  policy  for 
delivering  mail  from  private  sources  to 
individual  members  or  employees  of  the 
Defense  Contract  Audit  Agency. 


SUMMARY:  This  notice  serves  to  advise 
the  private  sector  of  the  Defense 
Contract  Audit  Agency  policy  for 
delivering  mail  from  private  sources  to 
individual  members  or  employees  of  the 
Defense  Contract  Audit  Agency.  It 
applies  to  unsolicited  mass  mailings, 
received  in  quantities  of  five  or  more  on 
the  same  day  or  on  consecutive  days 
from  the  same  mailer  addressed  from 
private  organizations  to  Agency 
employees  at  their  place  of  employment. 

DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
February  10, 1992  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 

AlNMESSES:  Send  any  comments  to  Mrs. 
Kathy  Windsor.  ATTN:  CMR,  Defense 
Contract  Audit  Agency,  Cameron 
Station,  Alexandria,  VA  22304-6178, 
Telephone:  (703)  274-4400. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Contract  Audit  Agency  has  a 
general  policy  that  individual  members 
and  employees  are  not  to  use  their  office 
address  for  the  receipt  of  personal  mail. 
This  policy  has  been  difficult  to  enforce 
as  it  is  often  subjective  if  mail  from 
private  sources  is  intended  for  people  as 
individuals  or  as  officials  of  the  Defense 
Contract  Audit  Agency.  At  times 
however,  it  is  obvious,  due  to  the  nature 
of  the  mail  piece  and  the  quantities 
received,  that  the  mailing  can 
I  easonably  be  considered  to  be 
personal.  Regardless,  the  Defense 
Contract  Audit  Agency  has  attempted  to 
deliver  such  mail  containing  a  correct 
name  and  office  address.  Since  the 
Defense  Contract  Audit  Agency  and  not 
the  Postal  Ser  ,'ice  sorts  and  delivers 
mail  internally  at  all  Defense  Contract 
Audit  Agency  locations,  the  receipt  of 
large  volumes  of  personal  mail  places  a 
burden  on  Agency  available  equipment 
and  limited  staffing  resources.  Several 
Defense  Contract  Audit  Agency 
locations  have  recently  requested 
permission  to  refuse  to  deliver  large 
volumes  of  personal  mail  addressed  to 
individuals  at  their  office.  In  accordance 
with  Department  of  Defense  policy 
regarding  installation  management,  the 
Defense  Contract  Audit  Agency  has 
approved  these  requests  on  an 
individual  basis.  Unofficial  mail  (from 
private  sources]  addressed  to  Defense 
Contract  Audit  Agency  employees  by 
name,  received  in  quantities  of  five  or 
more  on  the  same  day  or  on  consecutive 
days  from  the  same  mailer,  may  be 
refused  by  DCAA  mailroom  personnel 
and  returned  to  the  Postal  Service. 


Dated:  January  6, 1992. 

L.M.  Bynum, 

A  Itemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  92-564  Filed  l-9-«2: 8:45  am] 

MLUNQ  COOC  3i1IM)14l 

Defense  Investigative  Service 

Privacy  Act  of  1974;  Amend  System  of 
Record  Notices 

agency:  Defense  Investigative  Service, 
DOD. 

action:  Amend  system  of  record 
notices. 

summary:  The  Defense  Investigative 
Service  proposes  to  amend  three  record 
system  notices  for  systems  of  records 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  specific 
changes  to  the  notices  being  amended 
are  set  forth  below  followed  by  the 
system  notices,  as  amended,  published 
in  their  entirety. 

DATES:  The  proposed  actions  will  be 
effective  February  10, 1992,  unless 
comments  are  received  that  would  result 
in  a  contrary  determination. 

ADDRESSES:  Send  comments  to  Mr.  Dale 
Hartig,  Chief  Office  of  Information  and 
Public  Affairs,  Defense  Investigative 
Service,  1900  Half  Street,  SW.  Room 
6115,  Washington.  DC  20324-1700. 
TelephOhe  (202)  475-1062. 

SUPPLEMENTARY  INFORMATION:  The 

complete  Defense  Investigative  Service 
systems  of  records  notices  inventory 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  has  been 
published  in  the  Federal  Register  at 

50  FR  22943.  May  29. 1985  (DoD  Compilation, 
changes  follow) 

55  FR  22390.  Jun.  1. 1990 

56  FR  12716.  Mar.  27. 1991 
56  FR  46163.  Sep.  10. 1991 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a).  which 
requires  the  submission  of  altered 
systems  reports. 

Dated:  January  6. 1992. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

V7-01 

System  name: 

Enrollment.  Registration  and  Course 
Completion  Record.  (50  FR  22958,  May 
29. 1985). 

Changes: 
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System  location: 

Delete  entry  and  replace  with 
"Department  of  Defense  Security 
Institute.  Defense  General  Supply 
Center,  Building  33.  Bay  E.  Richmond. 
VA  23297-5091." 


Authority  for  maintenance  of  the 
system: 

Delete  entry  and  replace  with  "5 
use.  301:  Executive  Order  9397; 
Executive  Order  10865;  Executive  Order 
10909;  DoD  Directive  5105.42.  Defense 
Investigative  Service;  DoD  Directive 
5200.32.  Department  of  Defense  Security 
Institute;  and  DIS  Regulation  2&-1.  DIS 
Records  Management  Program." 

Storage: 
And  "machine-printed"  after  "on"  in 

linel. 

«        •        •        •        • 

Safeguards: 

Add  period  (.)  at  the  end  of  line  3  and 
delete  line  4. 

Retention  and  disposal: 

Delete  entry  and  replace  withi 
"Diskettes  are  erased  or  overwritten  and 
reused  every  two  years,  or  when  full. 
Vi'hichever  comes  first.  Machine  printed 
index  cards  are  destroyed  by  burning  or 
shredding  10  years  from  the  date  of  the 
last  transaction." 

System  managerfs)  and  addressfes): 

Delete  entry  and  replace  with 
"Director.  Department  of  Defense 
Security  Institute.  Defense  General 
Supply  Center,  Building  33,  Bay  E. 
Richmond  VA  23297-5091." 

Notification  procedure: 

Delate  entry  and  replace  wit! 
"Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Defense  Investigative  Service,  Office  of 
Information  and  Public  Affairs.  1900 
Half  Street,  SW,  Washington.  DC  20324- 
1700."  J 

Record  access  procedures:       I 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Defense 
Investigative  Service.  Privacy  Act 
OfHce.  P.O.  Box  1211.  Baltimore.  MD 
21203-1211. 

A  request  for  information  must 
contain  the  full  name  and  Social 
Security  Number  of  the  subject 


individual.  Personal  visits  will  require  a 
valid  driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Privacy  Act  Office." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
agency's  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  determinations  by  the  individual 
concerned  are  contained  in  DIS 
Regulation  28-4.  Access  to  and 
Maintenance  of  DIS  Personal  Records: 
32  CFR  part  321;  or  may  be  obtained 
from  the  Defense  Investigative  Service, 
Office  of  Information  and  Public  Affairs. 
1900  Half  Street.  SW.  Washington.  DC 
20324-1700." 


V7-01 


SYSTEM  name: 


Enrollment,  Registration  and  Course 
Completion  Record. 

SYSTEM  location: 

Department  of  Defense  Security 
Institute,  Defense  General  Supply 
Center.  Building  33.  Bay  E,  Richmond, 
VA  23297-5091. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  scheduled  for  or 
who  have  attended  courses  of 
instruction  offered  by  the  Institute. 

CATEGORIES  Of  RECONOS  M  THC  SYSTEM: 

Information  may  include  individual's 
name  and  other  personal  identifying  and 
administrative  data  pertaining  to 
attendance  at  the  Institute  to  include 
employer,  course  completion,  and  other 
similar  data. 

AUTHOWTV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C  301;  Executive  Order9397; 
Executive  Order  10865;  Executive  Order 
10909:  DoD  Directive  5105.42.  Defense 
Investigative  Service:  DoD  Directive 
5200.32.  Department  of  Defense  Security 
Inst  tute:  and  DIS  Regulation  28-1.  DIS 
Records  Management  Program. 

MRPOSE(S): 

Used  by  Institute  personnel  to  prepare 
class  rosters  and  provide  basic 
administrative  information  on  attendees. 

ROUTINE  USES  OF  RECORDS  MAIMTAINEO  IN 
THE  SYSTEM,  MtCUNNNO  CATEOORKS  OF 
tOF  SUCH  uses: 


The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  DIS'  compilation  of 
record  system  notices  apply  to  this 
system. 


POUCIES  AND  FRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSINQ,  RETAINHM,  AND 

disposing  of  records  in  the  system: 

storage: 

Records  are  maintained  on  machine- 
printed  index  cards  and  computer 
diskettes. 

retrievabiutv: 

Records  are  filed  alphabetically  by 
last  name. 

SAFEOUANOe: 

Records  are  maintained  in  file 
cabinets  in  a  locked  room  in  areas 
accessible  only  to  authorized  personnel. 

retention  and  oisposau 

Diskettes  are  erased  or  overwritten 
and  reused  every  two  years,  or  when 
full,  whichever  comes  first  Machine 
printed  index  cards  are  destroyed  by 
burning  or  shredding  10  years  frorh  the 
date  of  the  last  transaction. 

SYSTEM  MANAGCR(S)  AND  A00RESS(ES): 

Director,  Department  of  Defense 
Security  Institute,  Defense  General 
Supply  Center,  Building  33,  Bay  E. 
Richmond.  VA  23297-5091 . 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contaiiied  in  this  system  of  records 
should  address  written  inquiries  to  the 
Defense  Investigative  Service.  Office  of 
Information  and  Public  Affairs,  1900 
Half  Street,  SW.  Washingtoa  DC  20324r 
1700. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Defense 
Investigative  Service,  Privacy  Act 
Office;  P.O.  Box  1211.  Baltimore.  MD 
21203-1211. 

A  request  for  information  must 
contain  die  full  name  and  Social 
Security  Number  of  the  subject 
individual.  Personal  visits  will  require  a 
valid  driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Privacy  Act  Office. 

CONTESTWia  RSCORO  PROCEDURES: 

The  agency's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in 
DIS  Regulation  28-4,  Access  to  and 
Maintenance  of  DIS  Personal  Records; 
32  CFR  part  321:  or  may  be  obtained 
from  the  Defense  Investigative  Service, 
Office  of  Information  and  Public  Affairs, 
1900  Half  Street  SW,.  Washington.  DC 
20324-170a 
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RECORD  souacs  CATiaanES: 

The  student,  his/her  empioyet.^  and 
the  Department  of  Defense  Security 
Institute. 

EXEMPTIONS  CLAIMED  RM  THE  SVSTEM: 

None. 
V7-02 

System  name: 

Guest/Instructor  Identification 
Records.  (50  FR  22958,  May  29. 1985). 

Changes: 


System  location: 

Delete  entry  and  repface  with 
"Director.  Department  of  Defense 
Security  Institute.  Defense  Genera! 
Supply  Center.  Building  33.  Bay  E, 
Richmond,  VA  23297-5091.'' 


A  uthority  for  maintenance  of  the 
system: 

Delete  "20  February  1960"  in  line  X 
Delete  -January  17 1961"  in  line  5.  Adtf 
"DoD  Directive  5200.32,  E)epartment  of 
Defense  Security  Institute  (DoDSH^at 
the  end  of  the  entry. 


Storage: 

Delete  entry  and  replace  with  "Index 
cards  and  computer  (fiskettes." 

Safegaards: 

Add  a  period  C-)  at  the  end  of  line  3 
and  delete  line  4. 

Retention  andtffsposat 

Delete  entry  asd  replace  with 
"Records  are  reviewed  annually  and 
obsolete  data  are  destroyed.  Paper 
records  are  shredded  or  burned 
electronic  records  are  erased  or 
overwritten." 

System  manager^}  and  mklressfes}: 

Delete  entry  and  replace  with 
"Director.  Departmenl  of  Defease 
Security  Institute.  Defense  General 
Supply  Center.  Building  33.  Bay  E. 
Richmond.  VA  23297-5091." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  detenmne 
whether  information  about  themselves 
is  contained  in  this  system  of  reasds' 
should  address  written  in<|uiries  to  the 
Defense  Investigative  Service.  OfETce  of 
Information  and  Public  AfTairs,  1900 
Half  Street,  SW,.  Washington,  DC  20324- 
1700." 


Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to-  ' 
infonnation  about  themselves  contained 
in  this  system  of  records  should  address 
written  hiquiries  to  the  Defense 
Investigative  Service.  Privacy  Act 
Office.  PO  Box  1211.  Baltimore.  MD 
21203-1211. 

A  request  for  information  must 
contain  the  full  name  and  Social 
Security  number  of  the  subject 
individual.  Personal  visits  will  require  a 
valid  driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Privacy  Act  Office." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  'The 
agency's  rules  for  accessing  records, 
contesting  contents,  and  appealing 
mitial  determination  by  the  individual 
concerned  are  contained  in  DIS 
Regulation  28^,  Access  to  and 
Maintenance  of  DIS  Personal  Records: 
32  CFR  part  321:  or  may  be  obtained 
from  the  Defense  Investigative  Service, 
OHice  of  Information  and  Public  Affairs, 
1900  Half  Street.  SW.  Washington.  DC 
20324-1700." 


V7-02 


SYSTEM  NAMC 


Guest/Instructor  Identification 
Records. 

SYSTEM  location: 

Dirctoc  Dcportmeitf  of  Etefenae 
Security  Inst^ute,  Defense  Gcne-al 
Supply  Center.  Building  33,  Bay  E. 
Richmond,  VA  23297-5091. 


CATEOORiES  OT  muBoauaM  cwwmm  sr  the 
system: 

Guest  speakers  and  regulariy  assigned 
instructors. 

CMTEB0MI9OF  RECORDS  III  TMK  SVSTBSE 

bK&viduars  name,  position, 
biographical  data,  and  other  backj^ound 
information. 

AUTHORITV  MM  MAINTENANCE  Of  TNS 
SYSTEM: 

Executive  Order  vmSt,  Executive 
Oida  vaam  DoD  Directive  &K>&,42. 
Ddcnse  Investigatrvc  Service  (DIS):  and 
DoD  Directive  S20O.32.  Departneot  of 
Defense  Security  bistitute  (DoDSl). 


ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  IHCLODniV  CATIOQRICS  OF 
USERS  AND  THE  I 


Used  by  Institute  personnel  fbr  the 
introduction  of  speakers  and  instructbrs. 


The  "Blanket  Routine  Uses'*  published 
at  the  beginning  of  DIS*  compilation  of 
record  system  notices  apply  to  this 
system. 

POLICIES  AND  PRACnCES  TOR  STORMW, 
RETRIEVING,  ACCESSINQ,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Index  cards  and  computer  diskettes. 

RETRIEVASILrrr. 

Records  are  filed  alphabetically  by 
last  name. 

safeguards: 

Records  are  maintained  in  fil^ 
cabinets  in  a  locked  room  in  areas 
accessible  only  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  reviewed  annaaUy  and 
obsolele  data  are  destroyed.  Paper 
records  are  shredded  or  burned, 
electronic  records  are  erased  or 
overwritten. 

SYSTEM  MANAaER(S)  AND  ADDRESS(ES): 

Director,  Department  of  Defense 
Security  Institute,  Defense  General 
Supply  Center.  Building  33.  Bay  E. 
Richmond  VA  23297-5001. 

NOTIPICA  f  lO  W  PROCEDVNCS 

Individuals  seeking  to  determine 
whetfier  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquires  to  the 
Defense  Investigative  Service.  Office  of 
Information  and  Pubfie  Affairs,  1900 
Half  Street.  SW..  Washington,  DC  20324- 
1788: 

Individuals  seeking  access  to 
informaitian  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquires  to  the  Defense 
Investigative  Service,  Privacy  Act 
Office.  P.O.  Box  1211.  Bakinwre.  MO 
21203-li211. 

A  request  for  infermation  must 
contain  the  full  name  and  Social 
Security  Mamhtr  of  the  subject 
individaaL  Personal  visits  will  require  a 
valid  driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Privacy  Act  Office. 

CONTESTING  RECORD  PWOCEDORES: 

The  agency's  rules  for  accessing 
records,  contesting  contents,  and 
appeahng  initial  determinations  by  the 
individval  eaoceioed  are  contained  in 
DIS  Regulation  28-4,  Access  Lo  and 
Maintenance  of  DIS  Personal  Records: 
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32  CFR  part  321,  or  may  be  obtained 
from  the  Defense  Investigative  Service. 
Office  of  Information  and  Public  Affairs, 
1900  Half  Street,  SW,  Washington.  DC 
20324-1700. 


RECORD  SOURCE  CATEGORIES: 

The  information  is  provided  by  the 
individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

va-01 

System  name: 

Industrial  Personnel  Security 
Clearance  Files  (50  FR  22959,  May  29, 
1985). 

Changes: 
...»        * 

System  location: 

Add  these  addresses  to  the  end  of  the 
entry  "Defense  Investigative  Service. 
Deputy  Director  (Industrial  Security). 
1900  Half  Street.  SW,  Washington,  DC 
20324-1700. 

Defense  Investigative  Service,  New 
England  Region,  Director  of  Industrial 
Security,  495  Summer  Street,  Boston. 
MA  02210-2192.  ! 

Defense  Investigative  Service,  Mid- 
Atlantic  Region,  Director  of  Industrial 
Security,  1040  Kings  Highway  North, 
Cherry  Hill.  NJ  08034-1906. 

Defense  Investigative  Service,  Capital 
Region,  Director  of  Industrial  Security. 
2461  Eisenhower  Avenue,  Room  752, 
Alexandria,  VA  22331-1000. 

Defense  Investigative  Service,  Mid- 
Western  Region,  Director  of  Industrial 
Security,  610  South  Canal  Street.  Room 
908.  Chicago,  IL  60607-4577. 

Defense  Investigative  Service, 
Southeastern  Region,  Director  of 
Industrial  Security,  2300  Lake  Park 
Drive.  Suite  250,  Smyrna,  GA  30080- 
7606. 

Defense  Investigative  Service. 
Southwestern  Region,  Director  of 
"industrial  Security.  106  Decker  Court. 
.    Suite  200.  Irving,  TX  75062-2795, 
Defense  Investigative  Service, 
Northwestern  Region.  Director  of 
Industrial  Security.  Building  35.  Room 
114.  The  Presidio.  San  Francisco,  CA 
94129-7700. 

Defense  Investigative  Service.  Pacific 
Region,  Director  of  Industrial  Security, 
3605  Long  Beach  Boulevard.  Suite  405. 
Long  Beach.  CA  90807-4013." 


Categories  of  records  in  the  system: 

Change  "investigor"  in  line  5  to 
"investigat-ng". 


Authority  for  maintenance  of  the 
system: 

Delete  the  entry  and  replace  with 
"Executive  Order  9397;  Executive  Order 
10865:  Executive  Order  10909;  DoD 
Directive  5105.42.  Defense  Investigative 
Service:  and  DoD  5200.2,  DoD  Personnel 
Security  Programs." 
«        •        «        •        • 

Reta'evability: 

Delete  entry  and  replace  with 
"Records  are  accessed  by  Social 
Security  number  or  name  or  both." 

Safeguards: 

Delete  everything  beginning  with 
"properly"  in  line  four  and  replace  with 
"authorized  personnel" 

Retention  and  disposal: 

Delete  the  entry  and  replace  with 
"Manual  records  of  favorable  results  are 
destroyed  upon  issuance  of  the 
clearance.  Automated  records  are 
retained  for  62  months  following  the 
termination  of  employment. 

Exceptions:  Records  of  cases  directed 
by  the  Defense  Industrial  Security 
Clearance  Review  (DISCR),  or  cases    . 
involving  the  death  of  an  individual 
holding  a  clearance,  are  retained  until 
the  subject  attains,  or  would  have 
attained,  the  age  of  80  years. 

Records  released  in  accordance  with 
the  Privacy  Act  or  Freedom  of 
Information  Act  (FOIA)  are  retained  for 
two  years  from  date  of  release. 

All  cases  requiring  adjudication  are 
retained  for  five  years  from  the  date  of 
the  last  clearance  action. 

Paper  records  are  destroyed  by 
burning  or  shredding;  electronic  records 
are  erased  or  overwritten." 

Notification  procedure: 

Delete  entry  and  replace  with    , 
"Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Defense  Investigative  Service.  Office  of 
Information  and  Public  Affairs,  1900 
Half  Street.  SW,  Washington.  DC  20324- 
1700." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"PRIVACY  ACT  REQUESTS: 
Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Defense 
Investigative  Service,  Privacy  Act 
Office.  P.O.  Box  1211.  Baltimore,  MD 
21203-1211.  Personal  visits  are  limited  to 
the  Privacy  Act  Office. 

A  request  for  information  must 
contain  the  full  name  and  Social 


Security  number  of  the  subject 
individual.  Personal  visits  will  require  a 
valid  driver's  license  or  other  picture 
identification. 

FOIA  Requests:  Defense  Investigative 
Service,  Office  of  Information  and 
Public  Affairs,  1900  Half  Street.  SW. 
Washington.  DC  20324-1700.  Personal 
visits  are  limited  to  the  Office  of 
Information  and  Public  Affairs." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
agency's  rules  for  accessing  records, 
contesting  contents,  and  appealing 
initial  determinations  by  the  individual 
concerned  are  contained  in  DIS 
Regulation  28-4,  Access  to  and 
Maintenance  of  DIS  Personal  Records: 
32  CFR  part  321;  or  may  be  obtained 
from  the  Defense  Investigative  Service, 
Office  of  Information  and  Public  Affairs, 
1900  Half  Street.  SW,  Washington,  DC 
20324-1700." 

Record  source  categories: 

Delete  entry  and  replace  with 
"Subjects  of  investigations;  records  of 
other  DoD  activities  and  components, 
federal,  state,  county  and  municipal 
records;  employment  records  of  private 
business  and  industrial  firms: 
educational  and  disciplinary  records  of 
schools,  colleges,  universities,  technical 
and  trade  schools;  hospital,  clinic  and 
other  medical  records;  records  of 
commercial  enterprises  such  as  real 
estate  agencies,  credit  bureaus,  loan 
companies,  credit  unions,  banks  and 
other  financial  institutions  which 
maintain  credit  information  on 
individuals:  transportation  companies 
(air  lines,  railroads,  etc.).  Interviews  of 
individuals  who  are  believed  to  have 
knowledge  of  the  subject's  background 
and  activities:  witnesses,  victims  and 
confidential  sources:  any  individuals 
who  may  have  information  deemed 
necessary  to  complete  the  investigation. 
Miscellaneous  directories,  rosters  and 
correspondence:  any  other  type  of 
record  considered  necessary  to 
complete  the  investigation." 


V8-01 
SYSTEM  NAME: 

Industrial  Personnel  Security 
Clearance  Files. 

SYSTEM  location: 

Central  facility  is  located  at  the 
Defense  Investigative  Service,  Defense 
Industrial  Security  Clearance  Office. 
P.O.  Box  2499.  Columbus.  OH  43216- 
2499. 
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Remote  terminals  are  Tocated  at  the 
NSA  DIRNSA  OPS.  Building  3.  Room 
CIB  51.  Fort  Meade.  MD  20755. 

Defense  Investigative  Service,  Deputy 
Director  (Industrial  Security),  1900  Half 
Street.  SW.  Washington.  DC  20324-1700. 

Defense  Investigative  Service.  New 
England  Region,  Director  of  Industrial 
Security.  495  Summer  Street.  Boston,    . 
MA  02210-2192. 

Defense  Investigative  Service.  Mid- 
Atlantic  Region.  Director  of  Industrial 
Security.  1040  Kings  Highway  North. 
Cherry  Hill.  NJ  08034-1906. 

Defense  Investigative  Service.  Capital 
Region.  Director  of  Industrial  Security. 
2461  Eisenhower  Avenue.  Room  752, 
Alexandria.  VA  22331-1000. 

Defense  Investigative  Service.  Mid- 
Western  Region,  Director  of  Industrial 
Security,  610  South  Canal  Street.  Room 
908,  Chicago.  IL  66607-4577. 

Defense  Investigative  Service. 
Southeastern  Region,  Director  of 
Industrial  Security.  2300  Lake  Park 
Drive.  Suite  250.  Smyrna,  GA  30080- 
7606. 

Defense  Investigative  Service, 
Southwestern  Region,  Director  of 
Industrial  Security,  106 Decker  Court, 
Suite  200.  Irving,  TX  75062-2795. 

Defense  Investigative  Service, 
Northwestern  Region.  Director  of 
Industrial  Security.  Building  35,  Room 
114.  The  Presidio.  San  Francisco,  CA 
94129-7700. 

Defiense  Investigative  Service,  Pacific 
Region.  Director  of  Industrial  Security. 
3605  Long  Beach  Boulevard.  Suite  405, 
Long  Beach.  CA  90807-4013. 

CATEOORIES  OF  INDIVIDUALS  COVERED  EV  THE 

system: 

Employees  and  major  stockholders  of 
government  contractors  «id  other  DoD 
affiliated  personnel  who  have  been 
issued,  now  possess,  are,  or  have  been 
in  process  for  personnel  security 
clearance  eligibility  determinations, 
security  assurances  or  NATO  clearance 
documents. 

categories  OP  HECOMOE  Nt  TMC  trSTEM: 

The  automated  portion  may  include 
individual's  name.  Social  Security 
Number  and  other  personal  identifying 
information;  date  and  level  of  security 
clearance  granted;  date  and  type  of 
investigation  and  investigating  agency 
or  case  number  and  location;  sequential 
record  of  action;  and  information 
necessary  to  facilitate  the  security 
clearance  process. 

The  manual  portion  may  include  the 
cle»ance  application,  copy  of  the 
investigation,  record  of  clearance; 
foreign  clearance  and  travel 
information;  clearance  processing 
information,,  adverse  iafeniiatisn  sod 


other  internal  and  external 
correspondence  and  administrative 
memoranda  relative  to  the  clearance. 

AUTHORfTV  FOR  MAIMTBIAMeB  OP  TMB 

SYSTm: 

Executive  Order  9397;  Executive 
Order  10865;  Executive  Order  10909; 
DoD  Directive  5105.42,  Defense 
Investigative  Service  (DIS);  and  DoD 
Directive  52eQ.2»  DoD  Personnel  Security 
Program. 

PURF0SE(S): 

Records  serve  as  a  central  repository 
on  the  eligibility  determination  of 
industrial  personnel  for  access  to 
classified  information.  The  file  serves  as 
an  administrative  record,  current  record 
and  repository  for  clearance  related 
reports  and  information. 


ROUriME  USES  OP  RECORD*  MMIMTAIMEO  m 
THE  STETEM,  EICUIOMM  CATEMRKS  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

The  "Blanket  Routine  Uses "  published 
at  the  be^nning  of  DIS'  compilation  of 
record  system  notices  apply  to  this 
system. 

POUCIES  AND  PRACTICES  POR  STORING, 
RETRIEVING,  ACCESSMM,  RET AMNM,  AMR 
DISPOSING  OP  RECORDS  IN  THE  SVSTEW 

STORAGE: 

Automated  records  are  maintained  in 
computer  disk  packs,  magnetic  tapes 
and  associated  data  processing  files. 
Manual  records  are  on  microfiche,  index 
cards  and  hard  copy  paper  records 
maintained  in  file  folders. 

RETRIEVABIUTV: 

Records  are  accessed  by  Social 
Security  Number  or  name  or  both. 

SAFEGUARDS: 

Specific  codes  are  required  to  access 
the  automated  records.  Manual  records 
are  housed  in  a  secured  area  accessible 
only  to  authorized  personnel.    . 

RETENTION  AND  disposal: 

Manual  records  of  favorable  results 
are  destroyed  upon  issuance  of  the 
clearance.  Automated  records  are 
retained  for  62  months  following  the 
termination  of  employment 

EjKsplions:  Records  of  cases  directed 
by  the  Defense  Industrial  Security 
Clearance  Review  QDISCR).  or  cases 
involving  the  death  of  an  individual 
holding  a  clearance,  are  retained  until 
the  subject  attains,  or  would  have 
attained,  the  age  of  80  years. 

Records  released  in  accordance  with' 
the  Privacy  Act  or  Freedom  of 
Information  Act  (FOIA)  are  retained  for 
two  years  from  date  of  release. 


AIT  eases  requiring  adjudication  are 
retained  for  five  years  from  the  date  of 
the  last  clearance  action. 

Paper  records  an-  destroyed  by 
burning  or  shredding;  electronic  records 
are  erased  or  overwritten. 

SYSTEM  MAM«OEIl(S)  AND  AOORESS: 

Defense  Investigative  Service,  Chief, 
Office  of  Security,  1900  Half  Street.  SW.. 
Washington.  DC  20324-1700. 

NOTIFtCATNHt  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Defense  Investigative  Service,  Office  of 
Information  and  Public  Affairs.  190O 
Half  Street,  SW.,  Washington,  DC 
20324i-17l». 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Defense 
Investigative  Service.  Privacy  Act 
Office,  P.O.  Box  1211.  Baltimore.  MD 
21203-1211 

A  request  for  information  must 
contain  the  full  name  and  Social 
Security  Number  of  the  subject 
individual.  Personal  visits  will  require  a 
valid  driver's  license  or  other  picture 
identification  and  are  limited  to  the 
Privacy  Act  Office. 

CONTESTING  RECORD  PROCEBURSS: 

The  agency's  rules  for  accessing 
records,  contesting' contents,  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in 
DIS  Regulation  28-4,  Access  to  and 
Maintenance  of  DIS  Personal  Records; 
32  CFR  part  321;  or  may  be  obtained 
from  the  Defense  Investigative  Service, 
Office  of  Information  and  Public  Affairs. 
1900  Half  Street.  SW.,  Washington.  DC 
20324-170a. 

RECORO  SOURCE  CATEOORIESr 

Subjects  of  investigations;  records  of 
other  DoD  activities  and  components, 
federal,  state,  county  and  municipal 
records;  employment  records  of  private  - 
business  and  industrial  firms; 
educational  and  disciplinary  records  of 
schools,  colleges,  universities,  technical 
and  trade  schools;  hospital,  clinic  and 
other  medical  records;  records  of 
commercial  enterprises  such  as  real 
estate  agencies,  credit  bureaus,  loan 
companies,  credit  unions,  banks  and 
other  financial  institutions  which 
maintain  credit  information  on 
individuals;  transportation  companies 
(airUnes,  railroac^.  etc.).  Interviews  of 
individiMis  who  are  believed  to  have 
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knowledge  of  the  subject's  background 
and  activities;  witnesses,  victims  and 
confidential  sources;  any  individuals 
who  may-have  information  deemed 
necessary  to  complete  the  investigation. 
Miscellaneous  directories,  rosters  and 
correspondence;  any  other  type  of 
record  considered  necessary  to 
complete  the  investigation. 

EXEMPTIONS  CLAIMED  FOR  THE  SVSTEM: 

Portions  of  this  system  of  records  may 
be  exempt  under  the  provisions  of  5 
U.S.C  552a(k)(5),  as  applicable,  but  only 
if  the  information  would  reveal  the 
identity  of  the  source  who  furnished 
information  to  the  government  under  an 
implied  or  expressed  promise  of 
confidentiality. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  321.  For  additional' information 
contact  the  system  manager. 

[FR  Doc.  92-565  Filed  1-&-92:  8:45  amj 
BILUNG  COOE  M1(H)1-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection  ^ 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management. 
,  invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
10, 1992. 

addresses:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attlntion:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  P.  Uggett  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
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(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the^extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  January  3, 1992. 
Mary  P.  Liggett.  ^ 

Acting  Director,  Office  of  Information 
Resources  Management. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  1993  National  Postsecondary 
Student  Aid  Study. 

Frequency:  Triennial. 

Affected  Public:  Individuals  or 
households;  non-profit  institutions;  small 
businesses  or  organizations. 
Reporting  Burden 

Responses:  8.843. 

Burden  Hours:  12.271. 
Recordkeeping  Burden 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  study  will  collect  data 
from  a  sample  of  students  in 
postsecondary  institutions,  their  parents 
and  their  school  financial  aid  records.  It 
will  provide  a  student-based 
information  system  for  student  financial 
aid.  It  will  assess  the  distributions  and 
use  of  financial  aid  and  address 
important  issues  in  this  area. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Application  for  Grants  under  the 
Construction,  Reconstruction  and 
Renovation  of  Academic  Facilities 
Program. 

Frequency:  One  time. 


Affected  Public:  Non^ToRt 
institutions. 
Reporting  Burden 

Responses:  500. 

Burden  Hours:  4.000. 
Recordkeeping  Burden 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  Educational  Agencies  to  apply  for 
funding  under  the  Construction. 
Reconstruction  and  Renovation  of 
Academic  Facilities  Program.  The 
Department  will  use  the  information  to 
make  grant  awards. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision. 

Title:  Application  and  Continuation 
Application  for  Grants  under  the  Indian 
Education  Act. 

Frequency:  Annually. 

^l/yec/e^/PuMc;  State  or  local 
governments. 
Reporting  Burden 

Responses:  1,500. 

Burden  Hours:  45.015. 
Recordkeeping  Burden 

Recordkeepers:  7, 

Burden  Hours:  70. 

Abstract-  This  form  is  used  for  State 
Educational  Agencies  to  apply  for 
funding  under  the  Indian  Education  Act. 
The  Department  will  use  the  information 
to  make  grant  awards. 
[FR  Doc.  92-563  Filed  l-9-fl2;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Determination  to  Establish 
Environmental  Restoration  and  Waste 
Management  Advisory  Committee 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463).  I  hereby 
certify  the  Environmental  Restoration 
and  Waste  Management  Advisory 
Committee  (EMAC)  is  necessary  and  in 
the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Department  of  Energy  by  law.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat 
of  the  General  Services  Administration, 
pursuant  to  41  CFR  subpart  101-6.10. 

The  purpose  of  the  Committee  is  to 
provide  the  Director  of  Environmental 
Restoration  and  Waste  Management 
(EM)  with  advice  and  recommendations 
on  both  the  substance  and  the  process 
of  the  Programmatic  Environmental 
Impact  Statement  (PEIS)  and  other  EM 
projects  from  the  perspectives  of 
affected  groups  and  State  and  local 
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Governments.  Consensus 
recommendations  to  the  Department  of 
Energy  (DOE)  from  the  Committee  on 
pragmatic  nationwide  resolution  of 
numerous  difficult  issues  will  help 
achieve  the  DOE  objective  of  an 
integrated  environmental  restoration 
program. 

Committee  members  will  be  chosen  to 
ensure  an  appropriately  balanced 
membership  to  bring  into  account,  a 
diversity  of  viewpoints,  including 
representatives  ftom  citizen  groups,  non- 
Federal  Government  agencies,  the 
private  and  academic  community,  and 
others  who  may  significantly  contribute 
to  the  deliberations  of  the  committee. 

Further  information  regarding  this 
Advisory  Committee  may  be  obtained 
from  Glen  Sjoblom,  Special  Assistant  to 
the  Director  of  Environmental 
Restoration  and  Waste  Management, 
EM-1, 1000  Independence  Avenue,  SW., 
Washington.  DC  20585  (telephone:  202- 
58ft-7710). 

Issued  in  Washington,  DC  <m  January  7, 
1992. 

Howard  H.  Raiken, 

Advisory  Committee  Management  Officer. 
^  Doc.  92-674  Filed  1-9-92;  8:4S  am] 
HUJIM  coot  um^i-m 


Conduct  of  Empioyeee;  Waiver 
Pursuant  to  Section  e02(c)  of  the 
Department  of  Energy  Organization 
Act(PulkLNa9S-«1) 

Section  602(a]  of  the  Department  of 
Enei:gy  ("DOE")  Organization  Act  (Pub. 
L  No.  95-91,  hereinafter  referred  to  as 
tiie  "Act")  prohibits  a  "supervisory 
employee"  (defined  in  section  601(a]  of 
the  Act]  of  the  Department  from 
knowingly  receiving  compensation  from, 
holding  any  ofHcial  relation  with,  or 
having  any  pecuniary  interest  in  any 
"energy  concern"  (defmed  in  section 
601(b)  of  the  Act). 

Section  602(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  602(a)  in  cases 
of  exceptional  hardship  or  where  the 
interest  is  a  pension,  insurance,  or  other 
similarly  vested  interest. 

Mr.  James  G.  Randolph  has  been 
appointed  to  the  position  of  Consultant 
to  the  Secretary  of  Energy,  and  has 
recently  been  nominated  to  the  position 
of  Assistant  Secretary  for  Fossil  Energy. 
As  a  result  of  his  past  employment  with 
Kerr  McGee  Corporation,  Mr.  Randolph 
has  vested  interests  in  the  Kerr  McGee 
Retirement  Trust  for  Employees  of  Kerr 
McGee  Corporation  and  in  the  Kerr 
McGee  Corporation  Retirement  Benefit 
Supplement 

It  has  been  established  to  my 
satisfaction  that  requiring  Mr  Randolph 


to  divest  of  his  interests  in  the  above 
Kerr  McGee  pension  plans  would  pose 
an  exceptional  hardship  on  him,  that  his 
interest  in  the  Kerr  Retirement  Trust  for 
Employees  of  Kerr  McGee  Corporation 
is  a  vested  pension  interest,  and  that  his 
interest  in  Oie  Kerr  McGee  Corporation 
Retirement  Beneru  Supplement  is  a 
similarly  vested  interest,  within  the 
meaning  of  section  602(c)  of  the  Act. 
Accordingly,  I  have  granted  Mr. 
Randolph  a  waiver  of  the  divestiture 
requirement  of  section  602(a)  of  the  Act 
for  the  duration  of  his  employment  with 
the  Department  with  respect  to  his 
pension  interests  in  Kerr  McGee 
Corporation. 

In  accordance  with  section  208,  title 
18.  United  States  Code.  Mr.  Randolph 
has  been  directed  not  to  participate 
personally  and  substantially,  as  a 
Government  employee,  in  any  particular 
matter  the  outcome  of  which  could  have 
a  direct  and  predictable  effect  upon  Kerr 
McGee  Corporation. 

Pursuant  to  section  606(b)  of  the  DOE 
Organization  Act,  Mr.  Randolph  has 
also  been  advised  that  for  a  period  of 
one  year  after  commencing  service  in 
the  Department  he  is  prohibited  from 
knowingly  participating  in  any 
Department  proceeding  for  which, 
within  the  previous  five  years,  he  had 
direct  responsibility,  or  in  which  he 
participated  personally  and 
substantially,  while  in  the  employment 
of  Kerr  McGee  Corporation. 

Dated  November  22, 1991. 
|«iiMD.W«tkiiis, 

Admiral,  U.S.  Navy  (Retired),  Secretary  of 
Energy. 

(PR  Doc.  g2-«72 1-^9-92: 8:45  am) 
MLUNQ  COOK  ttW  01  M 


Bonneville  Power  Administration 

Proposed  Billing  Credits  Contracts  and 
Avaiiabillty  of  Draft  Administrative 
Record 

agency:  Bormeville  Power 
Administration  (EPA),  DOE. 
ACTION:  Notice  of  Intent  to  sign  Billing 
Credit  Contracts  for  Customer  System 
EfTiciency  Improvements  (CSEI).  Notice 
of  availability  of  the  Draft 
Administrative  Record  for  the  CSEI 
Billing  Credits  Policy  Test  Program.  BPA 
File  No:  BCR-4. 

summary:  BPA,  piquant  to  its  Billing 
Credits  Policy,  as  amended  August  30, 
1984  (48  FR  20275).  and  its  Billing  Credit 
Solicitation  July  1990,  has  negotiated 
contracts  with  12  public  bodies  or 
cooperative  utilities  for  proposed  CSEI 
projects.  CSEI  projects  include  voltage 
modifications,  reconductoring. 


transformer  replacements,  and  other 
system  improvements  that  reduce 
electric  power  consumption  or  losses  by 
increasing  efficiency  of  electric  use. 
production,  transmission  or  distribution. 
BPA  intends  to  sign  12  CSEI  contracts. 

The  Draft  Administrative  Record 
contains  background  on  BPA's  Billing 
Credits  Policy,  the  need  for  billing  credit 
resources,  a  summary  of  the  Billing 
Credit  Solicitation,  a  summary  of  the 
evaluation  process  for  proposals,  and 
environmental  considerations.  The  Draft 
Administrative  Record  includes  two 
Appendices:  Appendix  A — Billing  Credit 
Solicitation,  and  Appendix  B — Issue 
Resolution  Log.  Addendum  One  of  the 
Draft  Administrative  Record — Customer 
System  Efficiency  Improvements 
Contract  Development  provides  specific 
information  about  the  CSEI  projects  and 
how  billing  credits  are  determined. 

Responsible  Official:  Paul  Norman. 
Billing  Credits  Project  Manager,  is  the 
official  responsible  for  BPA's  CSEI 
Billing  Credits  contracts  and  the  Draft 
Administrative  Record. 
OATCt:  BPA  will  receive  comments  on 
the  Billing  Credit  CSEI  Contracts  for  30 
days.  Payment  or  credits  will  not  be 
made  or  granted  until  90  days  after  the 
date  of  a  Federal  Register  notice 
announcing  that  a  contract  has  been 
signed. 

MM  nmTHER  INFONMATION  CONTACT: 
For  a  copy  of  a  specific  CSEI  Billing 
Credits  Contract(s]  and  the  Draft 
Administrative  Record,  Appendix  A— 
Billing  Credit  Solicitation,  and  Appendix 
B — Issue  Resolution  Log,  and  Addendum 
One— Customer  System  Efficiency 
Improvements  Contract  Development, 
please  contact  the  Public  Involvement  • 
Manager.  Bonneville  Power 
Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212.  If  a  particular 
contract  is  not  specified,  a  sample 
contract  will  be  sent. 

Telephone  numbers,  voice/TTY,  for 
the  Public  Involvement  Office  are  503- 
230-3478  in  Portland,  or  toll-free  800- 
622-4519. 

Information  may  also  be  obtained 
from: 

Mr.  George  E.  Bell,  Lower  Columbia 

Area  Manager,  1500  NE.  Irving  Street. 

room  243,  Portland,  Oregon  97208. 

503-230-4551 
Mr.  Robert  Laffel,  Eugene  District 

Manager.  Federal  Building,  room  206. 

211  East  Seventh  Street,  Eugene. 

Oregon  97401.  503-465-6952 
Mr.  Wayne  R.  Lee,  Upper  Columbia 

Area  Manager,  room  561  U.S.  Court 

House,  920  W.  Riverside  Avenue, 

Spokane.  Washington  99201. 509-353- 

2518 
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Ms.  Carol  S.  <1eishman.  Spokane 

District  Manager,  room  561  VS.  Court 

House.  920  W.  Riverside  Avenue. 

Spokane.  Washington  99201.  50»-d5a- 

2518 
Mr.  George  E.  Eskridge.  Montana 

District  Manager,  600  Kensington. 

Missoula.  Mpntana  59801, 406-329- 

3060 
Mr.  Ronald  K.  Rodewald.  Wenatchee 

District  Manager,  301  Yakima  Street. 

room  307,  Wenatchee,  Washington 

96607.509-662-4377 
Mr.  Terence  G.  Esvelt.  Puget  Sound  Area 

Manager.  201  Queen  Avenue  North. 

suite  2400  Seattle.  Washington  98109. 

206-553^130 
Mr.  Thomas  Wagenhoffer,  Snake  River 

Area.  West  101  Poplar.  Walla  Walla. 

Washington.  99362. 508-522-6226 
Mr.  Thomas  Blankenship.  Boise  District 

Manager,  Federal  Building.  304  North 

Eighth  Street  room  450.  Boise.  Idaho 

83702. 206-334-9137 
Mr.  Richard  J.  Itaml  Idaho  Falls  District 

Manager.  1527  HoUipark  Drive,  Idaho 

Falls.  Idaho  83401. 208-523-^06 
SU^M^MENTAIIY  MFOIUHATION: 

L  RelevaBt  Statutory  Provistons 

BPA  is  a  self-flnancing  power 
marketing  agency  within  the  Unite^ 
States  Department  of  Energy.  BPA  was 
established  by  the  Bonneville  Project 
Act  of  1937. 16  U.S.C.  832  et  seq.,  to 
market  wdiolesale  power  from 
Bonneville  Dara  and  to  construct  power 
lines  for  the  transmission  of  this  power 
to  load  centers  in  the  Northwest  BPA 
selh  wholesale  electric  power  and 
energy  to  126  utilities.  13  direct  service 
industrial  customers  (DSIs)  and  several 
government  agencies. 

The  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act)  directs  BPA  to 
serve  the  net  power  requirements  of  any 
regional  electric  utility  requesting 
service,  and  to  serve  existing  DSIs  in  the 
Pacific  Northwest  16  U.S.C.  839  c  and  d. 
Although  BPA  cannot  own  or  construct 
electric  generating  facilities,  the 
Northwest  Power  Act  directs  BPA  to 
acquire  rights  to  the  output  or  capability 
of  electric  power  resources  to  serve 
increased  customer  requirements.  See  16 
U.S.a  839b{l).  The  Northwest  Power 
Act  requires  BPA  to  grant  credits  to 
BPA's  customers  on  their  power  bills  for 
electric  power  resources  that  reduce  the 
Administrator's  obligation  to  acquire 
resources  to  meet  BPA's  dectric  power 
requirements.  16  U.S.C  899d(h).  BUltng 
credits  may  be  adjustments  to 
customers'  power  bills  or  equivalent 
cash  payments.  Resources  eligible  for 
billing  credits  include  conservation  and 
generation. 
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II.  Background 

BPA's  Billing  Credits  Policy  interprets 
the  billing  credits  provisions  in  the 
Northwest  Power  Act,  prescribes 
criteria  for  customer  and  resource 
eligibility,  and  establishes  procedures 
for  granting  billing  credits. 

BPA's  1990  Resource  Program  focused 
on  choosing  near-term  resource  actions 
for  Fiscal  Years  1992  and  1993.  After 
receiving  comments  from  customers  on 
the  draft  1990  Resource  Program  that 
suggested  BPA  use  billing  credits,  BPA 
chose  a  resource  strategy  that  included 
billing  credits.  BPA  then  developed  a 
Solicitation  requesting  proposals  for 
billing  credits  resources.  Billing  credits 
provide  a  way  to  shift  some  of  the  risk 
for  resource  development  to  utilities  and 
others,  which  was  an  objective  of  the 
chosen  strategy  in  the  1990  Resource 
Program.  In  July  1990,  BPA  released  the 
Solicitation.  It  proposed  to  test  the 
billing  credit  approach  for  acquiring 
energy  resources  by  granting  50  average 
megawatts  of  billing  credits  to  eligible 
resources.  BPA's  objective  in  the  test 
was  to  ensure  that  the  billing  credit 
mechanism  is  workable  for  BPA 
customers. 

III.  Customer  System  Efficiency 
Improvements  (CSEI) 

The  proposals  submitted  in  response 
to  the  Billing  Credit  Solicitation  were 
divided  into  two  groups,  conser\'ation 
and  generation  resources.  Because  CSEI 
projects  reduce  electric  power 
consumption  or  losses  by  increasing 
efficiency  of  electric  use,  production. 
transmission  or  distribution,  they  were 
considered  a  subset  of  conservation 
measures^  but  covered  in  separate 
contracts. 

IV.  Description  of  the  Proposals 

Twenty-four  CSEI  proposals 
representing  thirty  public  bodies  or 
cooperative  utilities  were  submitted 
pursuant  to  the  July  1990  Billing  Credit 
Solicitation.  CSEI  projects  include 
voltage  modifications,  reconductoring. 
transformer  replacements,  and  other 
system  improvements  undertaken  to 
reduce  electric  power  consumption  or 
losses  as  a  result  of  an  increase  in  the 
efficiency  of  electric  use.  production, 
transmission  or  distribution.  Of  these 
seventeen  utilities  have  proposed 
installing  amorphous  core  transformers, 
state-of-the-art  low  loss  transformers. 
Six  utilities  have  proposed  installing  low 
loss  silicon  transformers. 

The  proposed  projects  as  a  group  call 
for  the  installation  of  33.000 
transformers  over  a  four-year  period. 
These  involve  future  installations  of 
18,000  transformers  and  replacing  154)00 


inefficient  transformers.  Of  these 
proposed  installations.  1.600  would  be 
low  loss  silicon  transformers  and  the 
remaining  amorphous  core  transformers. 
Instead  of  rejecting  the  low  loss  silicon 
transformers  based  on  no  savings,  BPA 
proposed  changing  their  projects  to 
amorphous, core  transformers  to  meet 
the  standard  under  Question  19(c)  of 
Appendix  B. 

Three  utilities  proposed  voltage 
upgrades  and  reconductoring  projects. 
These  projects  would  reduce  energy 
losses  on  the  utility's  distribution 
circuits  by  replacing  the  existing 
conductor  with  a  larger  conductor. 
Three  utilities  proposed  voltage  upgrade 
and  replacement  transformer  projects  to 
reduce  energy  losses  by  increasing  the 
operating  voltage  of  feeders,  and 
replacing  existing  standard  distribution 
transformers  with  amorphous  core 
distribution  transformers.  BPA  proposes 
to  sign  contracts  with  the  following 
utilities  for  amorphous  core  transformer 
upgrade  projects: 

1.  Coo.s-Curry  Electric  Cooperative,  Inc. 

2.  Elmhurst  Mutual  Power  and  Light 

Company 

3.  Kootenai  Elecltic  Cooperative,  Inc. 

4.  Lower  Valley  Power  and  Light,  Inc. 

5.  Public  Utility  District  No.  1  of  Clallam 

County,  Washington 

6.  Public  Utility  District  No.  1  of  Grays 

Haibor  County,  Washington 

7.  Public  Utility  District  No.  3  of  Mason 

County,  Washington 
a  Public  Utility  District  No.  2  of  Pacific 
County,  Washington 

9.  Public  Utility  District  No.  1  of  Snohomish 

County.  Washington 

10.  The  City  of  Richland.  Washington 

11.  Umatilla  Electric  Cooperative  Association 

BPA  proposes  to  sign  contracts  with 
the  following  utility  for  voltage  upgrades 
and  reconductoring  and  voltage  upgrade 
replacement  transformer  projects: 

The  City  of  Springfield 

The  projects  listed  above  meet  the 
qualifications  for  billing  credits.  These 
actions  are  categorically  excluded  from 
the  procedural  requirements  of  tho 
National  Environmental  Policy  Act  (52 
FR  47669)  under  categorical  exclusion 
determinations  dated  April  18. 1991,  and 
July  3, 1991.  BPA  therefore  granted 
conditional  approval  to  the  above-listed 
proposals  and  proposes  to  enter  into 
contracts  with  those  same  customers. 

V.  Methodology  for  Determining  Billing 
CrediU 

The  payment  or  billing  credit  (BC)  will 
be  calculated  by  using  the  following 
formula.  BC  =  (AC-PF)  x  Savings  X 
C,.  As  shown  in  Exhibit  F  of  the 
proposed  contracts,  alternative  cost 
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(AC),  minus  the  Priority  Firm  (PF)  rate, 
times  th*  savings  from  the  measures, 
times  the  cost  share  percentage  (C,), 
equals  the  billing  credit  (BC). 

Issued  in  Portland,  Oregon,  on  December 
31, 1991. 

Randall  W.  Hardy, 
Administrator. 

IFR  Doc.  92-673  Filed  l-«-92: 8:45  am] 
BIUINO  CODE  MSO-OI-H 

Office  of  Conservation  and 
Renewalrie  Energy 

Financial  Assistance  Award;  intent  to 
Award  Grant  to  ttw  Commonwealth  of 
Massachusetts  for  an  Alternative  Fuels 
Demonstration 

agency:  Department  of  Energy  Office  of 
Conservation  and  Renewable  Energy 
(CE). 

ACTION:  Notice  of  intent  to  award 
noncompetitive  fmancial  assistance. 

summary:  Based  upon  a  determination 
pursuant  to  10  CFH  600.6(a)(5).  the  DOE 
CE-Support  Office.  Boston,  intends  to 
make  a  noncompetitive  flnancial 
assistance  award  to  the  Massachusetts 
Division  of  Energy  Resources,  which 
will  expand  its  Alternative  Fuels 
Demonstration  Program  to  include  a 
demonstration  of  school  buses  designed 
for  use  with  compressed  natural  gas 
(CNG). 

The  planned  grant  amendment  will 
provide  $50,607  additional  funding  for  an 
existing  State  Energy  Conservation  Plan 
(SECP)  grant  (DE-FG41-88R130311).  The 
DOE  funds  will  be  used  to  pay  the 
incremental  cost,  that  is,  the  difference 
between  the  purchase  cost  of  traditional 
diesel-fueled  school  buses  and  the  cost 
of  dedicated  original  equipment 
manufacturer  (OEM)  compressed 
natural  gas  (CNG)  school  buses,  for 
three  new  school  buses  at  the  Town  of 
Weston,  MA. 

DATES:  The  term  of  this  grant  shall  be 
one  (1)  year  from  the  effective  date  of 
award. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hugh  Saussy,  Jr.,  CE-Support  Office, 
Boston,  U.S.  Department  of  Energy,  One 
Congress  Street,  Boston,  MA  02114-2021. 
(617)  565-9700, 

Issued  in  Chicago,  Illinois  on  December  24, 
1991. 

Timothy  S.  Crawford, 
Assistant  Manager  for  Administration. 
(FR  Doc.  92-670  Filed  l-9-fl2;  8:45  am] 
WIXMQ  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

[Docktt  No*.  CM1-7I0^N»  and  -002 
CP91-2322-000  and  -002] 


Northwest  Pipeline  Corp.,  Palute 
Pipeline  Co;  Intent  To  Conduct 
Informal  Put>lic  Meetings  Inviting 
Comments  on  the  Northwest  Pipeline 
Expansion  Project  Draft  Environmental 
impact  Statement 

January  6. 1992. 

Notice  is  hereby  given  that  the  sta^  of 
the  Federal  Energy  Regulatory 
Commission  (FERC)  intends  to  conduct 
informal  public  meetings  the  week  of 
January  20, 1992  for  the  purpose  of 
soliciting  comments  on  the  draft 
environmental  impact  statement  (EIS) 
which  was  circulated  to  the  public  and 
noticed  in  the  Federal  Register  on 
January  3, 1992.  The  attachment  lists  the 
locations,  dates,  and  times  of  the 
meetings. 

The  purpose  of  these  meetings  is  to 
allow  state  and  local  government 
agencies  and  interested  individuals  in 
the  general  public  the  opportunity  to 
provide  oral  comments  on  the  draft  EIS. 
Written  comments  may  also  be 
submitted  in  lieu  of  oral  comments  at 
these  meetings.  The  offer  of  comments 
at  the  meetings  in  no  way  precludes 
submittal  of  further  written  comments 
before  the  close  of  the  comment  period 
on  February  18, 1992. 

Following  brief  opening  remarks  and 
introductions,  preregistered  speakers 
will  be  allowed  to  present  their 
comments.  Following  the  preregistered 
speakers,  those  who  have  not 
preregistered  will  present  their 
comments.  All  commenters  will  be 
requested  to  limit  their  presentations  to 
S  minutes  in  length.  This  will  afford  time 
for  others  to  participate.  Additional  time 
may  be  granted  to  anyone  making 
comments  as  time  permits. 

Because  these  are  informal  meetings 
and  not  formal  administrative  hearings, 
commenters  will  not  be  cross-examined, 
but  their  remarks  will  be 
stenographically  recorded  to  assist  in 
the  preparation  of  responses.  Responses 
to  comments  will  appear  in  the  final  EIS 
after  due  consideration.  Copies  of  the 
written  transcript  of  each  public  meeting 
may  be  purchased  by  arrangement  with 
the  official  reporter  at  each  meeting. 

As  previously  stated,  informal  public 
meetings  are  intended  as  an  opportunity 
for  state  and  local  governments  and  the 
general  public  to  provide  comments 
directly  to  the  FERC  staff.  Cooperating 
agencies,  have  formal  channels  for  input 
into  the  EIS  and  are  expected  to 
coordinate  their  comments  through  the 


lead  Federal  agency  outside  the  public 
meeting  mechanism. 

To  obtain  further  information 
concerning  the  public  comment  meetings 
or  to  preregister  to  present  comments, 
please  contact  Lauren  O'Donnell,  FERC 
environmental  project  manager,  at  (202) 
208-0874  prior  to  January  16, 1992. 
LoUD.Cashell. 
Secretary 

Sdiedule  for  Public  Meetings  on  the 
Northwest  Pipeline  Expansion  Project 
Draft  EIS 

AH  Meetings  Will  Begin  Promptly  at  7 
p.m. 

Monday,  January  20, 1992 — Linn-Benton 
Community  College,  6500  SW.  Pacific, 
Albany,  Oregon  97321.  telephone  (503) 
967-6552 

Tuesday,  January  21, 1992— Red  Lion  at 
the  Key,  100  Columbia  Avenue, 
Vancouver,  Washington  98660, 
telephone  (206)  694-6341 

Wednesday.  January  22, 1992— Holiday 
Inn.  1000  East  Sixth  Street,  Reno, 
Nevada  89512,  telephone  (702)  825- 
2940 

Thursday,  January  23, 1992— Westin 
Plaza,  1350  Blue  Lake  Boulevard 
North.  Twin  Falls.  Idaho  83303, 
telephone  (208)  733-065a 

[FR  Doc.  92-618  Filed  l-e-«2: 8:45  am) 
■UMQ  COOC  STir-OI-M 

[Docket  Na  Tin2-I0-20-O00] 

Algonquin  Gas  Transmission  Co^ 
Proposed  Changes  in  FEftC  Qas  Tariff 

January  6. 1992. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  December  31, 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  revised  tariff 
sheets: 

Proposed  To  Be  Effective  Febniary  1, 1992 

3  Rev  Sheet  No.  63 

Algonquin  states  that  it  is  filing  Sheet  - 
No.  63  to  concurrently  track  the  change 
made  by  Texas  Eastern  Transmission 
Corporation  ("Texas  Eastern")  in  the 
rates  underlying  Algonquin's  Rate 
Schedule  ATAP.  Pursuant  to  §  4.2  of 
Rate  Schedule  ATAP.  the  proposed 
effective  date  of  Sheet  No.  63  is 
February  1, 1992  to  coincide  with  the 
effective  date  of  Texas  Eastern's  filing. 
The  effect  of  the  revision  in  rates  in  Rate 
Schedule  ATAP  is  to  decrease  the 
Commodity  (Maximum,  Minimum  and 
Interruptible)  rates  by  0.06*  per  MMBfu. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


1164 


Federal  Register  /  Vol.  57.  No.  7  /  Friday.  January  10.  1982  /  NoUce» 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  {$  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  13. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahcll, 

Secretar}'. 

[FR  Doc  92-619  Filed  l-S-92: 8:45  am] 

BltUNO  COOK  tn7-«V« 


I  Docktt  Na  TA92-1-20-000]       , 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  6. 1992. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  December  31, 1991.  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets; 

Proposad  To  Ha  Ettactivs  M»di  1. 19B 

Primary  Tariff  Sheets 
11  Rev  Sheet  No.  21 
11  Rev  Sheet  No.  22 
7  Rev  Sheet  No.  25 
11  Rev  Sheet  No.  28 
11  Rev  Sheet  No.  27 
11  Rev  Sheet  No.  28 
11  Rev  Sheet  No.  29 
Alternate  Tariff  Sheets 
Alt  11  Rev  Sheet  No.  21 
Alt  11  Rev  Sheet  No.  22 
Alt  7  Rev  Sheet  No.  2S 
Alt  11  Rev  Sheet  No.  26 
Alt  11  Rev  Sheet  No.  27 
Alt  11  Rev  Sheet  No.  2S 
Alt  ll4tev  Sheet  No.  29 
Pint  Revised  Sheet  No.  «36 
First  Revised  Siieet  No.  637 
First  Revised  Sheet  Na  638 
First  Revised  Sheet  No.  639 
First  Revised  Sheet  No.  640 

Algonquin  states  that  the  revised 
tariff  Sheet  Nos.  21  through  29,  listed 
above,  are  being  filed  as  part  of 
Algonquin's  regularly  scheduled  Annual 
Purchased  G«8  Adjustment  ("PGA")  and 
Transportation  Cost  Adjustment 
(*TCA")  to  reflect  the  standby  service 
costs  to  be  charged  by  Texas  Eastern 
Transmission  Corporation  ('Texas 


Eastern").  Transportation  and 
Compression  by  Other  Costs  ("T&C 
Costs")  from  Texas  Eastern  and 
Transcontinental  Gas  Pipe  Line 
Corporation  and  purchased  ges  costs  to 
be  charged  by  various  suppliers. 

Algonquin  states  that  the  effect  of  the 
change  in  rates  in  the  primary  sheets 
listed  above  is  to  increase  the  demand 
charges  by  $0.0320  per  MMBtu  and  to 
decrease  the  commodity  charges  by 
S0.1274  per  MMBtu  under  all  of 
Algonquin's  firm  sales  rate  schedules 
from  those  rates  contained  in 
Algonquin's  last  quarterly  PGA  and 
TCA  filing,  made  November  1. 1991  in 
Docket  Nos.  TQ92-2-20-000  and  TM92- 
6-20-000  and  revised  per  Commission 
Letter  Older  of  October  31. 1991  in 
Docket  Nos.  TQ92-1-20-001  and  TM92- 
3-20-001. 

Algonquin  further  states  that  the 
alternate  sheets  listed  above  are  being 
filed  to  incorporate  its  request  for  the 
annualization  of  projected  GSIR 
Charges  to  be  paid  to  Texas  Eastern 
during  the  contract  year  ending  October 
31. 1992.  The  effect  is  to  increase  the 
demand  rate  by  $2.8830  over  the  rate 
found  in  the  primary  tariff  sheets. 

Algonquin  states  that  the  proposed 
elective  date  for  the  listed  tari^  sheets 
is  March  1. 1992. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissioa  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  22. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lou  O.  Caabell. 
Secretary. 

(PR  Doc.  92-«20  Filed  1-9-92;  8:45  am]       , 
BNiMQ  cooe  tn7-«i-« 


(Dockal  Na  7092-3-46-4)001 

ANR  Pipeline  Co.;  Proposed  Change* 
in  FERC  Gas  Tariff 

January  S,  1982. 

Take  notice  that  ANR  Pipeline 
Company  (ANR).  on  December  31, 1991. 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1.  the 


following  tariff  sheet  to  be  effective 

February  1. 1992: 

Fifty-Fourth  Revised  Sieet  No.  18 

ANR  states  that  the  purpose  of  the 
instant  filing  is  to  implement  ANR's 
quarterly  PGA  rate  adjustment  pursuant 
to  section  15  of  the  General  Terms  and 
Condi  tions  of  ANR's  Tariff. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  13. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  commission  and  are  available 
for  public  inspection  in  the  public 
reference  room.^ 
Lms  D.  Cashell. 
Secretary 

(FR  Doc  92-621  Filed  \-9-92;  8:45  am) 
BILUMO  CODE  •717-41-M 


(Oodiet  Na  TIII92-3-4S-000] 

ANR  PipeNne  Co.;  Proposed  Changes. 
In  FERC  Gae  Tariff 

January  3. 1992. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR"),  on  December  31. 
1991  tendered  for  filing  as  part  of  its 
Original  Volume  Nos.  1. 1-A.  2  and  3  of 
its  FERC  Gas  Tariff,  six  copies  the  tariff 
sheets  as  listed  in  Appendix  A  attached 
to  the  filing. 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  as  part  of 
ANR's  Third  Annual  Reconciliation  of 
buyout  buydown  costs  being  recovered 
by  means  of  Volumetric  Buyout 
Buydown  Surcharges  and  Fixed  Monthly 
Charges  contained  in  Docket  Nos.  RP91- 
33  et  al..  RP91-192  and  RP92-4.  ANR  has 
requested  that  the  Commission  accept 
the  tendered  tariff  sheets  to  become 
effective  February  1. 1992. 

ANR  states  Uiat  a  copy  of  this  filing, 
of  such  applicable  parts,  has  been 
mailed  to  all  of  its  Volume  Nos.  1. 1-A.  2 
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and  3  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission.  825  N  Capitol  Street,  NE^ 
Washington.  DC  20426  by  January  la 
1992.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Wataon,  fr^ 
A  ding  Secretary. 
|FR  Doc  92-622  Filed  1-9-92: 8:45  am] 

B4LUNG  CODE  6717-01-M 

[Docket  No.  RP92-72-000] 

Carnegie  Natural  Gat  Ca;  Propoeed 
Changes  in  FERC  Gaa  Tariff 

January  3. 1992. 

Take  notice  that  Carnegie  Natural  Gas 
Company  ("Carnegie")  on  December  30. 
1991,  tendered  for  filing  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1: 

Twenty-Fourth  Revised  Sheet  No.  8 
Twenty-Fourth  Revised  Sheet  Na  9 

The  tariff  sheets  have  been  filed  to 
reflect  a  voluntary  reduction  of  $0.1476 
per  Dth  in  the  commodity  rates  under 
Carnegie's  Rate  Schedules  CDS,  LVWS, 
and  LVIS.  By  reducing  the  commodity 
rates  under  these  sales  rate  schedules. 
Carnegie  anticipates  that  its 
jurisdictional  gas  customers  will  have 
the  opportunity  to  purchase  gas  from 
Carnegie  at  rates  competitive  with  other 
suppliers. 

Carnegie  has  requested  waiver  of  the 
notice  requirements  so  as  to  permit  the 
tariff  sheets  to  become  effective  on 
January  1, 1992.  Carnegie  also  requests, 
to  the  extent  necessary,  a  one-day 
suspension  of  the  proposed  rates. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional  sales 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fUiog  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  C^tal  Street.  N£^  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR  385.211 
and  385.214).  AU  such  petitions  or 
protests  should  be  filed  on  or  bef<M« 


January  10. 1992.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Wataao.  )r.. 

Acting  Secretary. 

(FR  Doc.  92-623  Filed  1-9-42: 8:45  am) 

tKUNQ  CODE  t717-*tm 


IPreiact  Na  2527-002  llalne] 

Central  Maine  Power  Co.;  Filing  of 
Application 

January  3. 1992. 

Take  notice  that  on  December  17. 
1991,  the  Central  Maine  Power  Company 
filed  an  application  to  relicense  the 
Skelton  Hydroelectric  Project  No.  2527- 
002. 

The  Skelton  Project  is  located  on  the 
Saco  River,  in  York  County.  Maine.  The 
project  consists  of  a  100-foot-long  dam, 
a  488-acre  reservoir,  and  a  powerhouse 
with  an  installed  capacity  of  16.8  MW. 
The  licensee  proposes  no  changes  in 
operation  or  new  construction  for  the 
project  The  current  operating  license 
expires  December  31, 1983. 

If  any  resource  agency.  Indian  tribe, 
or  person  belieres  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  fiactual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  a  request  for 
the  study,  together  with  iustification  for 
such  request  in  accordance  with  (  4.S2 
of  the  Commission's  regulations,  must 
be  filed  no  later  than  60  days  after  the 
date  of  filing. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary 

[FR  Doc.  92-624  Filed  1-9-82: 8:45  am) 
BKima  eooc  srir-oi-M 


(Dockst  No.  RP90-95-002] 
Colorado  Interstate  Gaa  Ca 

January  3, 1992. 

Take  notice  that  Colorado  Interstate 
Gas  Con^wny  ("CIG"),  on  December  20, 
1991,  tender^  for  filing  a  semiannual 
compliance  filing  consisting  of  work 
papers  detailing  accrued  interest 
paymNits  made  by  CIG  to  its  affected 
customers  related  to  the  unused  portion 
of  transportation  credits  in  the  instant 
docket 

CIG  states  that  copies  of  tba  filing 
were  served  upon  all  of  the  parties  to 
this  proceeding  and  affected  state 


commissions  as  well  as  all  of  ClG's  firm 
sales  customers. 

ANy  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  N£., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  10, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  fibng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  If- 
Acting  Secretary 

[FR  Doc.  92-625  Filed  l-»-«2: 8:45  am) 
siLUNO  CODE  arir-at-a 


[Docket  No.  ERe2-5-000] 
Connecticut  UglM  A  Power  C04  FWng 

January  6, 1992. 

Take  notice  that  Connecticut  Light  ft 
Power  Company  (CP&L)  tendered  for 
filing  an  amendiment  to  its  October  1. 
1991  filing  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  14, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CaahaB. 
Secretary. 
[FR  Doc.  92-578  I^Ied  1^ft-«2: 8:45  am] 

MLLMQ  CODE  S717-0t-M 


(Docket  No.  flP»1>1i8-«06] 

El  Paao  Natural  Qaa  Co;  Motion  To 
Place  Tariff  Shoots  Me  Effect  . 

January  3. 1992. 

Take  notice  that  on  December  30. 
1991,  El  Paso  Natural  Gas  Company  ("El 
Paso"),  tendered  for  filing  pursuant  to 
section  4(e)  of  the  Natural  Gas  Act  and 
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section  154.67(a)  of  the  Federal  Energy 
Regulatory  Commission's 
("Commission")  Regulations  under  the 
Natural  Gas  Act.  a  motion  to  place  into 
effect  on  January  1. 1992  certainjiariff 
sheets  to  its  First  Revised  Volume  No.  1- 
A.  Second  Revised  Volume  No.  1  and 
Third  Revised  Volume  No.  2  FERC  Gas 
Tariffs. 

El  Paso  states  that  on  fuly  1, 1991  at 
Docket  No.  RP91-188-0(X).  it  filed  with 
the  Commission  a  notice  of  change  in 
rates  and  certain  tariff  provisions  for 
natural  gas  service  rendered  to  its 
transportation  and  sales  customers  to 
become  effective  August  1. 1991.  By 
order  issued  July  31. 1991  at  Docket  No. 
RP91-188-000  ("Suspension  Order"),  the 
Commission  conditionally  accepted  the 
tariff  sheets,  suspended  their 
effectiveness  for  five  (5)  months  to 
become  effective  January  1, 1992, 
subject  to  refund,  and  established 
hearing  proceedings.  Such  acceptance  ot 
the  tariff  sheets  was  conditioned  upon 
El  Paso  filing  modifications  to  certain 
rates  filing  statements  and  revised 
tariffs  sheets  within  thirty  (30)  days.  El 
Paso  states  that  on  August  30. 1991,  it 
filed  certain  data  in  compliance  with  the 
Suspension  Order. 

El  Paso  also  states  that  on  August  30, 
1991,  it  filed  a  Request  for  Rehearing 
and  Clarification  on  three  issues 
contained  in  the  Commission's  July  31, 
1991  order. 

El  Paso  states  that  on  November  27, 
1991  it  tendered  for  filing  in  compliance 
with  the  Commission's  November  6, 
1991  order  at  Docket  No.  RP91-188-002 
and  November  21, 1991  order  at  Docket 
No.  RP91-18ft-001.  tariff  sheets  which 
reflect  the  same  rates  as  originally  filed 
with  the  Commission  in  this  proceeding. 
El  Paso  moved  to  place  into  effect  on 
January  1, 1992.  certain  tariff  sheets 
tendered  in  its  compliance  filing  made 
on  November  27. 1991,  and  certain  tariff 
sheets  attached  to  its  motion. 

El  Paso  states  that  ordering  paragraph 
(D)  of  the  Suspension  Order  required  El 
Paso  to  file,  no  later  than  December  31, 
1991,  rates  and  related  workpapers  to 
reflect  the  actual  plant  in  service  at 
December  31, 1991.  El  Paso  states  that  it 
submitted  a  schedule  reflecting  the 
actual  gas  plant  in  service  as  of 
December  31, 1991  which  exceeds  the 
actual  plant  projected  to  be  in  service  at 
December  31, 1991.  Thus,  since  actual 
plant  in  service  is  in  excess  of  the  plant 
projected  to  be  in  service  no  rate 
adjustment  has  been  made. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  each  person 
designated  on  the  o^icial  service  list 
compiled  by  the  Secretary  in  Docket  No. 
RP91-188-000,  and,  otherwise,  upon  all 
interstate  pipeline  system  transportation 


UMI 


and  sales  customers  of  El  Paso  and  all 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rule  211 
of  the  Commission's  Rules  of  Practice 
and  Procedures,  18  CFR  385.211.  All 
such  protests  should  be  filed  on  or 
before  January  10, 1992.  Protests  wilLbe 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  92-626  Filed  1-9-92;  8:45  am| 

MLUNG  CODE  (Tir-OI-M 

(Docket  No.  RP91-187-004] 

Florida  Gas  Transmission  Co.;  Notic* 
To  Place  Suspended  Rates  in  Effect 

January  6, 1992. 

Take  notice  that  on  December  31, 
1991,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  A 
Motion  to  Place  Suspended  Rates  Into 
Effect.  FGT  moves  that  the  tariff  sheets 
listed  in  appendix  A  attached  to  the 
filing  be  allowed  to  become  effective 
January  1. 1992. 

FGT  states  that  the  Commission  Order 
issued  July  31. 1991  in  the  captioned 
dockets  suspended  FGT's  filed  rates  to 
be  effective  January  1, 1992.  FGT  states 
that  it  is  moving  the  Commission, 
pursuant  to  S  154.67  of  the  Commission's 
regulations,  to  place  the  suspended  rates 
into  effect  as  of  January  1. 1992.  FGT 
further  states  that  the  rates  shown  on 
the  tariff  sheets  shown  on  appendix  A 
(1)  eliminate  the  cost  of  facilities  not  in 
service  by  December  31. 1991,  and  (2) 
include  the  cost  of  gas  from  FGT's  last 
quarterly  PGA  in  Docket  No.  TQ92-1- 
34-000. 

FGT  also  states  that  concurrently  with 
the  filing,  FGT  is  filing  an  interim  PGA 
effective  January  1, 1992  to  decrease  the 
purchased  gas  cost  from  the  level 
reflected  in  FGT's  last  quarterly  PGA 
filing  in  Docket  No.  TQ92-1-34-O00  and 
underlying  the  base  tariff  rates  filed 
herein.  FGT  states  that  in  addition  to  the 
reduction  in  the  level  of  purchased  gas 
cost,  the  interim  PGA  incorporates  the 
base  tariff  rates  in  RP91-187-O00  set 
forth  in  this  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 


Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  13, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary 
[FR  Doc.  92-627  Filed  1-9-92;  8:45  am) 

BILUNC  COOC  •717-«1-M 


(Docfctt  No.  TQ92-2-34-000] 

Hofida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  3, 1992. 

Take  notice  that  on  December  31, 1991 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets,  to  become  effective 
February  1, 1992: 

Twenty-Third  Revised  Sheet  No.  8 

Third  Revised  Sheet  No.  222 

Fourth  Revised  Sheet  No.  223  -•    ' 

Third  Revised  Sheet  No.  224 

Fourth  Revised  Sheet  No.  225 

Fourth  Revised  Sheet  No.  226 

Fifth  Revised  Sheet  No.  227 

Fourth  Revised  Sheet  No.  228 

Fourth  Revised  Sheet  No.  229 

Fourth  Revised  Sheet  No.  230      . 

Third  Revised  Sheet  No.  231 

Fifth  Revised  Sheet  No.  232 

First  Revised  Sheet  No.  525 

First  Revised  Sheet  No.  526 

Second  Revised  Sheet  No.  527 

First  Revised  Sheet  No.  528 

First  Revised  Sheet  No.  528 

Second  Revised  Sheet  No.  530 

Second  Revised  Sheet  No.  531 

Second  Revised  Sheet  No.  532 

Second  Revised  Sheet  No.  533 

Second  Revised  Sheet  No.  534 

Second  Revised  Sheet  No.  535 

Second  Revised  Sheet  No.  536 

Second  Revised  Sheet  No.  537 

FGT  states  that  Twenty-Third  Revised 
Sheet  No.  8  is  being  filed  in  accordance 
with  §  154.308  of  the  Commission's 
Regulations  and  pursuant  to  section  15 
of  FGT's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  to  reflect  a 
decrease  in  FGTs  jurisdictional  rates 
due  to  a  decrease  in  its  average  cost  of 
gas  purchased  from  that  reflected  in  its 
Quarteriy  PGA  filing.  Docket  No.  TQ92- 
1-34-000,  effective  November  1, 1991 
and  in  FGT's  Motion  to  Make 
Suspended  Rates  Effective  in  Docket 
Nos.  RP91-187-O00  and  CP91-2448-000 
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filed  on  December  31. 1991  to  be 
effective  January  1. 1992. 

FGT  further  stales  that  on  fu)y  1. 1991 
FGT  filed  in  Docket  Nos.  RP91-187-000 
and  CP91-2448-000  pursuant  to  section 
4{e)  of  the  Natural  Gas  Act  to  effectuate 
changes  in  rates  and  terms  applicable  to 
FGTs  iurisdictional  services.  By  Order 
dated  July  31, 1991  the  Commission 
accepted  and  suspended  the  tariff  sheets 
to  be  effective  January  1. 1992.  In  the 
Motion  to  Make  Suspended  Rates 
Effective.  FGT  filed  tariff  sheets  to 
remove  the  cost  of  facilities  not  in 
service  pursuant  to  the  Commission's 
July  31  Order.  The  Motion  fdiog  also 
incorporated  the  cost  of  gas  included  in 
FGTs  last  quarterly  filing  in  Docket  No. 
TQ92-1-34-000  effective  November  1. 
1991. 

FGTs  projected  purchase  cost  of  gas 
for  the  period  February  1. 1902  through 
April  30, 1992,  shown  in  detail  on 
Schedule  Ql  herein,  represents  a 
decrease  from  $2.6465/MMBtu 
saturated,  as  reflected  in  FGTs 
Quarterly  PGA  filing  in  TQ9Z-1-34-000 
as  incorporated  into  the  Motion  filing  to 
S2.1452/MMBtu  saturated  in  the  instant 
filing. 

FGT  further  states  that  FGT  is 
required  to  update  its  Index  of 
Entitlements  concurrently  with  its 
Quarterly  PGA  filing  pursuant  to  Section 
9  of  the  General  Terms  and  Conditions 
of  its  Tariff  and  has  included  such 
changes.  Additionally,  FGT  states  that  it 
is  filing  to  update  its  Index  of 
Requirements  contained  in  the  General 
Terms  and  Conditions  of  its  Tariff. 

Any  person  desiriag  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  82S 
Nortii  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  98&211  ot  the  Commissioo's 
Rules  and  Regulations.  All  such  motions 
ot  protests  should  be  filed  on  or  b^ore 
January  10. 1992.  Protests  will  be 
coosideied  by  the  Commission  in 
determining  die  apprt^riate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanti  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 


LiDwoodA.WilMn,|C 

Acting  Secretary. 

[FR  Ooc  a2-«2B  Filed  l-%«2;  8:45  M 
isrw-eMi 


[Docket  No.  TQ92-3-46-0Q0] 

Kentudcy  West  Vh^inla  Gas  Co^ 
Proposed  Cttange  in  FERC  Gas  TarffT 

Januanr  3. 1992. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  December  31. 1991,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Conunission  (Commission)  a  Quarterly 
PGA  fiUng.  which  indudet  Thirty-third 
Revised  Sheet  No.  41  to  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1.  to 
become  effective  February  1. 1992.  The 
revised  tariff  sheet  reflects  a  current 
decrease  of  $i)018  per  Dth  in  the 
average  cost  of  purchased  gas  resulting 
in  a  Weighted  Average  Cost  of  Gas  of 
$1.9482  per  Dth. 

Kentucky  West  slates  that,  effective 
February  1, 1992.  pursuant  to  its 
obligations  under  various  gas  purchase 
contracts,  it  has  specified  a  total  price  of 
$1.9531  per  Dth.  inclusive  of  all  taxes 
and  any  other  production-related  costs 
add-ons.  that  it  would  pay  under  these 
contracts. 

Kentucky  West  states  that  by  its 
filing,  or  any  request  or  statement  made 
therein,  it  does  not  waive  any  rights  to 
collect  amounts,  nor  the  ri^t  to  collect 
carrying  charges  applicable  thereto,  to 
which  it  is  entitled  pursuant  to  the 
mandate  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  on 
March  6. 1986,  in  Kentucky  West 
Virginia  Gas  Co.  v.  FERC,  780  F.2d  1231 
(5th  Cir.  1986).  or  to  which  it  is  or 
becomes  entitled  pursuant  to  any  other 
judicial  and/or  administrative  decisions. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  opon  each  of 
its  jurisdictional  customers  and 
interested  state  commissioa 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shcmld  file  a  motion  to 
intervene  or  protest  with  ^e  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE,  Washington, 
DC  20428,  in  accordance  with  |i  385.211 
and  386.214  of  tite  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  10, 1992.  Protests  will  be 
considered  by  the  Commission  in! 
determining  tlie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secreiary. 

(FR  Doc  9e-62»  Fiicd  l-»-02: 8:45  am] 
■HUM  CODE  srir-OMi 


(Oockat  Na  RP»»-24»-Ot01 

Mississippi  River  Transmission  Corp^ 
Report  of  Refunds 

January  6, 19BZ. 

Take  notice  that  on  December  8. 1991. 
Mississippi  River  Transmission 
Corporation  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
its  refund  report. 

MRT  states  that  on  October  7, 1991  it 
made  refunds,  including  interest,  to  its 
jurisdictional  customers  for  the  period 
April  1. 1990  through  July  31. 1991  in 
compliance  the  Article  X  of  the 
Stipulation  and  Agreement  dated  May 
20, 1991  and  the  Commission's  order 
dated  August  7. 1991  in  Docket  No. 
RP89-248  et  al. 

MRT  states  that  copies  of  the  filing 
have  been  provided  for  each  of  MRTs 
affected  customers  at  the  time  the 
refund  was  made. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
B2S  North  Capitol  Street  NE.. 
Washington.  DC  20428.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385uni.  Ail  such  protests  should  be  filed 
on  or  before  January  13, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CMlMlt. 
Secretory. 

[PR  Doc.  92-630  Filed  1-9-92;  6:45  am) 
WLUNO  coDC  srir-oi-M 


[Oockat  No.  RP92-73-080] 

National  Fuel  Qas  Supply  Corp.; 
Proposed  ClMMflee  in  FERC  Gas  TarHf 

January  3. 1992. 

Take  notice  that  on  December  31. 
1991.  National  Fuel  Gas  Supply 
Corporation  ("National")  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariffs.  Second  Revised  Volume  No.  1 
and  First  Revised  Volume  No.  2. 

Natimial  states  that  the  revised  tariff 
sheets  reflect  changes  in  the  level  of 
National's  rales  to  provide  an  annua) 
increase  in  revenue  Crooi  iurisdictional 
sales  and  services  of  approximately 
$111.10a000  when  cootpared  to  the  base 
rates  established  by  the  settlem«it  at 
Docket  Noa.  RP86-136-000  e<  a/,  the 
certificate  filii^s  at  Docket  Nos.  CPB8- 
194-000  and  RP9t-21»-O0a  and  the  PGA 
which  was  effective  October  1. 1901. 
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National  further  states  that  the  proposed 
rates  are  based  on  a  test  year  cost-of- 
service  for  the  12  months  ended 
September  30, 1991.  as  adjusted  for 
Icnown  and  measurable  changes  through 
June  30, 1992. 

These  revised  tariff  sheets,  which  are 
listed  at  Appendix  A  attached  to  the 
filing,  are  proposed  to  become  effective 
on  February  1, 1992. 

National  states  that  a  copy  of  this 
filing  was  posted  to  S  154.16  of  the 
Commission's  Regulations  and  that 
copies  of  this  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  upon  the  regulatory  commissions  of 
the  States  of  New  York,  Ohio. 
Pennsylvania,  Delaware,  Massachusetts 
and  New  Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rule  214  or 
211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  January  10, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Parties 
already  granted  an  intervener  status  in 
this  proceeding  need  not  file  motions  to 
intervene  in  order  to  be  considered 
parties  herein.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
linwood  A.  Watson,  Jr.. 
Acting  Secretary 

|FR  Doc.  92-«31  Filed  1-9-92: 8:45  am] 
BILUNG  COOE  frir-oi-M 


(Docket  No.  TA92-1-27-000] 

Nortt)  Penn  Gas  Co.;  Proposed 
Ctianges  in  FERC  Gas  Tariff 

January  6. 1992.  I 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  December  31, 
1991,  tendered  for  filing  Tenth  Revised 
Sheet  No.  3A  to  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1. 

This  filing  is  North  Penn's  Annual 
PGA  rate  filing  proposed  to  become 
effective  March  1, 1992  and  is  designed 
to  reflect  changes  in  the  cost  of  gas  for 
the  period  March  1, 1992  through  May 
31, 1992.  The  changes  in  the  cost  of  gas 
for  this  period  result  in  a  decrease  of 
$0.84140  per  Mcf  to  the  G-1  Rate 
Schedule. 


UMI 


North  Penn  has  also  computed  a 
surcharge  credit  of  $0.06397  per  Mcf  to 
amortize  over  twelve  months  the 
overrecovered  purchased  gas  costs 
accumulated  in  Account  191  during  the 
period  November  1, 1990  through 
October  31, 1991. 

North  Penn  requests  waiver  of  any  of 
the  Commission's  Rules  and  Regulations 
as  may  be  deemed  necessary  in  order  to 
permit  the  proposed  tariff  sheet  to 
become  effective  March  1, 1992. 

North  Penn  states  that  copies  of  this 
letter  of  transmittal  and  all  enclosures 
are  being  mailed  to  each  of  North  Penn's 
jurisdictional  customers  and  state 
commissions  shown  on  the  attached 
service  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  22, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the  , 

Commission  and  are  available  for  public 
inspection. 
Loit  D.  CasheU, 
Secretary 
(FR  Doc  92-632  Filed  1-9-92: 8:45  am] 

WIXINO  COOE  •717-ei-4l 


[Docket  No.  RP92-7S-000] 

Norttiem  Natural  Gas  Co^  Proposed 
Changes  in  FERC  Gas  Tariff 

January  6, 1992. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern)  on  January  2. 
1992,  tendered  for  fiUng  to  become  part 
of  Northern's  FERC  Gas  Tariff  Third 
Revised  Volume  1,  the  following  tariff 
sheet,  proposed  to  be  effective  February 
2, 1992: 

Second  Revised  Sheet  No.  S2F.12a 

Northern  states  that  such  tariff  sheet 
is  being  submitted  in  compliance  with 
the  Commission's  Final  Rule  in  Order 
No.  537,  issued  September  20, 1991,  in 
Docket  No.  RM9&-7-000.  Northern  is 
clarifying  its  currently  effective  Rate 
Schedule  FT-1  by  requiring  a 
Certifigation  for  transportation  services 
under  NGPA  section  311(a)(1)  executed 
by  the  Shipper  and  by  the  "on  behalf  of* 
party. 


Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  18  CFR  385.211).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
January  13, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell, 
Secretary. 

(FR  Doc.  g2-«33  Filed  1-9-92;  8.-45  am] 
■HXiNO  COOE  srir-ei-M 


(Docket  No.  RP89-1-017] 

Northwest  PipsHns  Corp^  Proposed 
Change  in  FERC  Gas  Tariff 

January  6, 1992. 

Take  notice  that  on  December  26, 
1991,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  First  Revised  Sheet  No.  14  to 
be  part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  Northwest  has 
requested  an  effective  date  of  December 
21, 1991  for  the  tendered  tariff  sheet. 

Northwest  states  that  the  purpose  of 
the  filing  is  to  revise  Sheet  No.  14,  to 
comply  with  the  Commission's  letter 
order  issued  on  November  21, 1991  in 
the  above  docket.  In  its  letter  order,  the 
Commission  approved  Northwest's 
Docket  No.  RP89-1  Joint  Offer  of 
Settlement  which  was  filed  on  August  2, 
1991.  Northwest  states  that  Sheet  No.  14 
reflects  revised  direct  bill  amounts  as 
contained  in  the  Joint  Offer  of 
Settlement. 

Northwest  states  that  a  copy  of  ^he 
filing  is  being  served  upon  Northwest's 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
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on  or  before  January  13, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary 

IFR  Doc.  92-634  Filed  1-9-92;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  Nos.  MT92-3-000  and  MG92-3-()00] 

Pacific  Gas  Transmission  Co.;  Change 
In  Tariff 

January  6, 1992. 

Take  notice  that  onDecember 20. 
1991,  Pacific  Gas  Transmission 
Company  (PGT)  tendered  for  filing  and 
acceptance  certain  tariff  revisions  to  its 
FERC  Gas  Tariff,  Original  Volume  No. 
1-A  to  implement  the  marketing  affiliate 
reporting  requirements  of  §  250.16  of  the 
Commission's  regulations.  Also  filed 
was  PGT's  procedures  to  implement  the 
marketing  affiliate  standards  of  conduct 
in  accordance  with  the  requirements  of 
§  161.3  of  the  Commission's  regulations. 

PGT  seeks  a  waiver  of  the  30-day 
notice  requirement  of  1 154.51  to  permit 
these  proposed  tariff  changes  to  become 
effective  January  1, 1992,  consistent  with 
the  request  of  Pacific  Gas  and  Electric 
Company  (PG&E),  PGTs  sales  customer, 
to  convert  a  portion  of  its  firm  sales 
entitlement  to  firm  transportation,  as  of 
January  1, 1992. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  S§  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  10, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protectants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lob  D.  Cashell. 
Secretary 
(PR  Doc.  92-575  Filed  1-9-92;  a-45  am] 

anilNO  CODE  6717-«1-« 


[Docket  No.  TQ92-2-86-000] 

Pacific  Gas  Transmission  Co.;  Change 
in  Sales  Rates  Pursuant  to  Purchased 
Gas  Adjustment 

January  6. 1992. 

Take  notice  that  on  December  24, 
1991.  Pacific  Gas  Transmission 
Company  (PGT)  submitted  for  filing 
pursuant  to  part  154  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  a  proposed 
change  in  rates  applicable  to  service 
rendered  under  Rate  Schedule  PLr-1, 
affected  by  and  subject  to  paragraph  21, 
"Purchased  Gas  Cost  Adjustment" 
(PGA),  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  Such 
rates  are  proposed  to  become  effective 
February  1, 1992. 

PGT  states  that  copies  of  the  filing  has 
been  served  on  PGT's  jurisdictional 
sales  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
285.214  and-385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  13, 1992.  Protests  will  be      , 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  0.  Cashell 
Secretary 
[FR  Doc.  92-635  Filed  1-4-92: 8:45  am] 

BIUJNO  CODE  e717-01-M 


(Docket  No.  TA92-1-2e-O00.  TM92-3-28- 
000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  6, 1992. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
December  31, 1991,  tendered  for  filing 
the  following  revised  tariff  sheets  listed 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.l: 

4th/Eighty-Eighth  Rev  Sheet  No.  3-A 
4th/Second  Revised  Sheet  No.  3-A.l 
4th/Sixty-Fifth  Revised  No.  3-B 
4th/Twelfth  Revised  Sheet  No.  3-B.l 


The  proposed  effective  date  of  these 
tariff  sheets  is  March  1, 1992. 

Panhandle  states  that  these  revised 
tariff  sheets  filed  herewith  reflect  a  net 
commodity  rate  increase  of  24.36C  per 
Dt.  This  increase  reflects: 

(1)  A  (15.31C)  per  Dt.  decrease  in  the 
projected  purchased  gas  cost  component 
computed  in  accordance  with  S  18.2  of 
the  General  Terms  and  Conditions  of 
Panhandle's  tariff;  and 

(2)  A  34.55C  Dt.  increase  in  the 
surcharge  to  recover  the  Current 
Deferred  Account  Balance  at  October 
31, 1991  and  related  carrying  charges 
pursuant  to  S  18.3  of  the  General  Terms 
and  Conditions  of  Panhandle's  tariff; 
and 

(3)  A  5.12(  per  Dt.  increase  pursuant 
to  section  22  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff 
(ANGTS  tracking  mechanism). 

Panhandle  further  states  that  these 
revised  tariff  sheets  filed  herewith  also 
reflect  the  following  changes  to 
Panhandle's  Dl  and  D2  demand  rates: 

(1)  A  decrease  of  (S0.80)  for  Dl 
pursuant  to  section  22  of  the  General 
Terms  and  Conditions  of  Panhandle's 
tariff  (ANGTS  tracking  mechanism):  and 

(2)  An  increase  of  Sl.48  for  Dl  and  an 
increase  of  0.04$  for  D2  pursuant  to 

§  18.4  of  the  General  Terms  and 
Conditions  of  Panhandle's  taqff 
(pipeline  suppliers'  demand  costs). 

Panhandle  states  these  changes  are 
being  made  in  accordance  with  S  154.305 
(Annual  PGA  Filing)  of  the 
Commission's  Regulations  and  pursuant 
to  section  18  (Purchased  Gas  Cost  Rate 
Adjustment)  and  section  22  (ANGTS 
tracking  mechanism]  of  Panhandle's 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
Panhandle  has  included  in  this  filing 
projected  gas  purchase  volumes  from  its 
suppliers  for  the  three  (3)  month  period 
commencing  March  1, 1992,  as  detailed 
in  Schedule  Al. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  sales  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  such 
motions  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  22, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


1170 


Federal  Register  /  Vol.  57.  No.  7  /  Friday.  January  10.  1992  /  Notices 


intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection  in  the  Public 

Reference  Room. 

Lois  D.  CashelL 

Secretary. 

[FR  Doc.  92-636  Filed  1-9-92:  8:45  am] 

B4LUNG  COOC  k717-01-« 


[Docket  No.  RP89-225-0151 

South  Georgia  Natural  Gas  Co.;  Report 
of  Refunds 


January  6. 1992. 

Take  notice  that  on  December  13. 1991 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  a  refund  report  showing 
that  on  December  2, 1991  it  made 
refunds  to  its  customers  in  compliance 
with  the  Commission's  order  dated 
October  31. 1991  in  Docket  No.  RP89-225 
etal. 

South  Georgia  states  that  copies  of  the 
Tiling  are  being  made  available  in  South 
Georgia's  offices  in  Birmingham, 
Alabama,  and  are  being  mailed  to  all  of 
South  Georgia's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  13, 1992.  Protests 
will  b«  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-637  Filed  l-»-92: 8:4^  am] 

BILUNG  COOC  (Tir-OI-M 

[Docket  No.  RP92-74-0001 

Soutti  Georgia  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  3. 1992.  I 

Take  notice  that  on  December  31, 
1991,  South  Georgia  Natural  Gas 
Company  ("South  Georgia")  tendered 
for  filing  proposed  changes  in  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
The  proposed  changes  are  based  on  the 
twelve-month  period  ending  September 
30. 1991,  as  adjusted,  and  would 
increase  revenues  from  transportation 


services  by  approximately  $1.5  million 
annually. 

South  Georgia  states  that  one  of  the 
principal  reasons  for  the  rate  increase  is 
to  reflect  the  redesign  of  rates  that 
occurs  as  a  result  of  South  Georgia's 
transition  to  a  100%  transportation 
system  effective  March  1, 1992.  South 
Georgia  submits  that  this  conversion  of 
100%  of  its  jurisdictional  sales  service  to 
firm  transportation  results  in  significant 
undercoUections  under  presently 
effective  rates.  South  Georgia  states  that 
its  rate  filing  is  also  necessitated  by  an 
increase  in  cost  of  service  that  is 
primarily  the  result  of  recent  plant 
additions,  increased  operation  and 
maintenance  expenses  and  a  requested 
increase  in  allowed  return  on  equity 
designed  to  compensate  for  increased 
business  risk  being  experienced  by 
South  Georgia. 

South  Georgia  requested  that  the 
Commission  grant  such  waivers  of  its 
regulations  as  may  be  necessary  to 
allow  the  proposed  tariff  sheets  to 
become  effective  March  .1. 1992.  South 
Georgia  explained  that  this  shortened 
suspension  period  is  necessary  in  order 
to  mitigate  the  severe  economic  result 
South  Georgia  would  otherwise 
experience  and  in  order  to  synchronize 
the  termination  of  its  merchant  function 
with  the  implementation  of  its  new 
transportation  rates. 

South  Georgia  states  that  copies  of. 
South  Georgia's  filing  were  served  upon 
all  of  South  Georgia's  jurisdictional 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  10, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 

Linwood  A.  Watson.  |r.. 

Acting  Secretary 

[FR  Doc.  92-638  Filed  1-9-92: 8:45  am) 

aUXINQ  CODE  «717mi-M 


(Docket  No.  CP88-391-008] 

Transcontinental  Gas  Pipe  Line  Corp^ 
Supplemental  Compliance  Filing 

January  6, 1992. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  September  6. 1991 
certain  revised  tariff  sheets  to  Third 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff,  which  tariff  sheets  are 
enumerated  in  Appendix  A  attached  to 
the  filing  and  are  proposed  to  be 
effective  August  1. 1991  and  September 
1. 1991  respectively. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  supplement  Transco's 
compliance  filing  of  July  22, 1991  in 
Docket  No.  CP88-391-006.  Transco 
states  that  such  filing  provided  for.  inter 
alia,  a  new  Third  Revised  Volume  No.  1 
tariff  which  implements  Transco's  GIC 
Settlement  and  Rate  Settlement,  which 
settlements  were  approved  with 
modifications  by  the  Commission  order 
issued  June  19. 1991  in  Docket  Nos. 
CP88-391-004.  e/ o/. 

Transco  states  that  in  response  to 
comments  received  from  interested 
parties.  Transco  submitted  in  the  instant 
filing  certain  substitute  tariff  sheets 
which  reflect  minor  modifications  and 
corrections  to  the  tariff  sheets  submitted 
in  Transco's  July  22  compliance  filing. 

Transco  states  that  copies  of  the 
instant  filing  were  served  to  its 
customers,  state  commissions  and 
interested  parties  to  Docket  Nos.  CP88- 
391-004.  e/ oA 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  13. 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Secretary.  '  ' 

[FR  Doc.  92-639  Filed  1-9-92;  8:45  am) 
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[Docket  No.  CP88-391-007] 

Transcontinental  Gas  Pipe  Line  Corp^ 
Supplement  to  Compliance  Filing 

January  6. 1992. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  July  31, 1991  as  a 
supplement  to  its  July  22, 1991 
compliance  filing  in  the  referenced 
docket  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  2: 

Substitute  Sixth  Revised  Sheet  No.  41 
Thirteenth  Revised  Sheet  No.  41-A 
First  Revised  Sheet  No.  41-B 
First  Revised  Sheet  No.  59-E 
First  Revised  sheet  No.  59-F 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  withdraw  the 
proposed  termination,  as  of  August  1, 
1991.  of  Rate  Schedule  X-11  and  to 
continue  the  effectiveness  of  said  rate 
schedule  beyond  August  1, 1991,  In  that 
regard,  in  its  order  issued  June  19, 1991 
in  Docket  No.'s  CP88-391-O04,  et  al. 
(June  19  Order),  the  Federal  Energy 
Regulatory  Commission  (Commission) 
authorized,  inter  alia,  the  abandonment 
of  firm  transportation  service  provided 
by  Transco  to  Sun  Refining  and 
Marketing  Company  (Sun)  under  Rate 
Schedule  X-11.  Transco,  in  its  July  22 
compliance  filing  made  pursuant  to  the 
June  19  Order,  submitted  Sixth  Revised 
Sheet  No.  41  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  2,  which  revised 
tariff  sheet  provided  for  the  termination 
of  Rate  Schedule  X-11  effective  August 
1, 1991.  On  July  2, 1991,  Sun  filed  a 
request  for  rehearing  or  stay  of  the 
Commission's  June  19  Order.  On  July  26, 
1991  the  Commission  granted  Sun's 
request  for  stay  of  abandonment  of 
service  under  Rate  Schedule  X-11 
pending  Commission  action  on  requests 
for  rehearing.  Therefore,  in  order  to 
continue  to  provide  service  to  Sun  under 
Rate  Schedule  X-11,  pending  further 
developments,  Transco  is  withdrawing 
its  proposed  termination  of  service  and 
submitting  certain  additional  revised 
tariff  sheets  regarding  the  rates  and 
terms  of  service  applicable  to  Sun. 

Transco  is  serving  copies  of  the 
instant  filing  upon  all  parties  served 
with  the  July  22, 1991  compliance  filing 
in  Docket  No.  CP88-391-006.  In 
accordance  with  provisions  of  §  154.16 
of  the  Commission's  Regulations,  copies 
of  this  filing  are  available  for  public 
inspection,  during  regular  business 
hours,  in  a  convenient  form  and  place  at 
Transco's  main  offices  at  2800  Post  Oak 
Boulevard  in  Houston,  Texas. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  18. 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  92-«40  Filed  1-9-92:  8:45  am) 

BILUNG  CODE  <717-01-M 


(Docket  No.  TO92-1-82-000,  TM92-3-82- 
000] 

Viking  Gas  Transmission  Co.;  Tariff 
Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

January  3. 1992. 

Take  notice  that  on  December  31, 
1991,  Viking  Gas  Transmission 
Company  ( "Viking")  filed  the  following 
tariff  sheets  to  Volume  No.  1  of  its  FERC 
Gas  Tariff: 

First  Revised  Sixteenth  Revised  Sheet  No.  6. 
Second  Revised  Sixteenth  Revised  Sheet 
No.  6 

Viking  states  that  the  purpose  of  First 
Revised  Sixteenth  Revised  Sheet  No.  6. 
which  Viking  proposes  become  effective 
on  January  1, 1992,  it.  to  reflect  an 
increase  of  $.0005  in  the  Gas  Research 
Institute  surcharge  from  $.0142  to  $.0147. 

Viking  further  states  that  the  purpose 
of  Second  Revised  Sheet  No.  6  is  to 
reflect  quarterly  purchased  gas  cost  rate 
adjustments  to  Viking's  rates  for  the 
period  of  February  through  April,  1992. 
The  purchased  gas  cost  rate  adjustments 
consist  of  a  $  0637  per  dekafherm 
adjustment  to  the  gas  component  of 
Viking's  sales  rates  and  a  $1.52  per 
dekatherm  adjustment  to  the  demand 
component  of  those  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  will  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  January  10, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  |r., 

Acting  Secretary 

IFR  Doc.  92-641  Filed  1-9-92:  8:45  am] 

BILLINO  CODE  6717-01-M 


(Docket  No.  TO92-2-52-000  and  001 1 

Western  Gas  Interstate  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  3. 1992. 

Take  notice  that  on  December  31. 
1991.  Western  Gas  Interstate  Company 
("Western"),  pursuant  to  section  4  of  the 
Natural  Gas  Act,  the  Commission's 
regulations  thereunder  and  Western's 
FERC  Gas  Tariff,  tendered  for  filing 
proposed  changes  to  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
The  proposed  effective  date  for  the  tariff 
sheets  is  February  1. 1992. 

Western  states  that,  its  filing  proposes 
changes  to  its  rates  in  accordance  with 
the  terms  of  the  Purchased  Gas 
Adjustment  Clause  of  its  FERC  Gas 
Tariff. 

Western  further  states  that  the 
proposed  changes  provide  for:  (1)  A 
decrease  in  purchased  gas  cost  UQder 
Western's  Rate  Schedule  CD-N  of  $.2871 
per  MMBTU;  and  (2)  a  decrease  in 
purchased  gas  cost  under  Western's 
'Rate  Schedule  CD-S  of  $1.0439  per 
MMBTU. 

Finally,  Western  states  that  copies  of 
the  filing  were  served  upon  Western's 
transmission  system  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  10, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pu&lic 
inspection. 
Linwood  A.  Watson,  |r., 
Acting  Secretary 

[FR  Doc.  92-642  Filed  l-»-92: 8:45  amj 
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[Docket  Ho.  TQ92-2-49-000,  TM92-3-49- 
000] 

Williston  Basin  Interstate  Pipeline  Co^ 
Purchased  Gas  Adjustment  Filing 


January  3. 1992. 

Take  notice  that  on  December  31, 
1991.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  200  North 
Third  Street,  suite  300,  Bismarck,  North 
Dakota  58501.  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff  the  following 
revised  tariff  sheets: 

First  Revised  Volume  No.  1 
Thirty-ninth  Revised  Sheet  No.  10 

Original  Volume  No.  1-A 

Thirty-second  Revised  Sheet  No.  i: 
Thirty-eighth  Revised  Sheet  No.  12 
Nineteenth  Revised  Sheet  No.  97A 
Ninth  Revised  Sheet  No.  275 
Eighth  Revised  Sheet  No.  275A 
Eighth  Revised  Sheet  No.  276 
Eighth  Revised  Sheet  No.  277 

Original  Volume  No.  1-B 
Twenty-seventh  Revised  Sheet  No.  10 
Twenty-seventh  Revised  Sheet  No.  11 

Original  Volume  No.  2 

Thirty-ninth  Revised  Sheet  No.  10 
Thirty-third  Revised  Sheet  No.  IIB 

The  proposed  effective  date  of  the 
tariff  sheets  is  February  1. 1992. 

Williston  Basin  states  that  Thirty- 
ninth  Revised  Sheet  No.  10  (First 
Revised  Volume  No.  1)  reflects  a 
decrease  in  the  Current  Gas  Cost 
Adjustment  applicable  to  Rate 
Schedules  G-1.  SGS-1  and  B-l  of  1.939  ' 
cents  per  dkt  as  compared  to  that 
contained  in  the  Company's  September 
30, 1991  PGA  filing  in  Docket  No.  TQ92- 
1-49-000,  which  became  effective 
November  1. 1991. 


Williston  Basin  further  states  that 
Thirty-second  Revised  Sheet  No.  11. 
Thirty-eighth  Revised  Sheet  No.  12  and 
Nineteenth  Revised  Sheet  No.  97A 
(Original  Volume  No.  1-A).  Twenty- 
seventy  Revised  Sheet  Nos.  10  and  11 
(Original  Volume  No.  1-B),  Thirty-ninth 
Revised  Sheet  No.  10  and  Thirty-third 
Revised  Sheet  No.  llB  (Original  Volume 
No.  2)  reflect  an  increase  of  .191  cents 
per  dkt  in  the  fuel  reimbursement  charge 
component  of  the  Company's  relevant 
transportation  rates  as  compared  to  that 
contained  in  the  Company's  September 
30, 1991  filing  in  Docket  No.  TQ92-1-49- 
000.  Such  increase  in  the  fuel 
reimbursement  charge  is  a  result  of  the 
changes  in  Williston  Basin's  average 
cost  of  purchased  gas. 

Williston  Basin  also  states  that 
Thirty-second  Revised  Sheet  No.  11  and 
Thirty-eighth  Revised  Sheet  No.  12 
(Original  Volume  No.  1-A)  and  Thirty- 
ninth  Revised  Sheet  No.  10  and  Thirty-  ' 
third  Revised  Sheet  No.  IIB  (Original 
Volume  No.  2)  reflect  a  revised 
Company-Use  and  Lost-and- 
Unaccounted-For  gas  percentage  of 
3.134%  applicable  to  certain 
transportation  rate  schedules. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.211 
and  385.214.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  19, 
1992.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  the 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 


Linwood  A.  Watson,  {r^ 

Acting  Secretary 

|FR  Doc.  92-643  Filed  1-9-92:  8:45  am) 

anXINO  COOE  C717-01-II 

Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
November  29  Through  December  6, 
1991 

During  the  Week  of  November  29 
through  December  6, 1991,  the  appeal 
and  the  applications  for  other  relief 
listed  in  the  appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  EKDE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  thi(^  Notice  or  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  January  3. 1992. 
George  B.  Bramay, 

Director.  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  By  Office  of  Hearimgs  and  Appeals. 

[Week  of  November  29  through  December  6.  19911    '■' 


Date 


12/03/91.. 


Name  and  location  o(  appiicani 


QuH/Pteasam  GuH.  Woodbridge.  VA.. 


Case  No. 


Type  of  submission 


12/03/91.. 


Texaco/Lund's  Texaco,  Hardwi.  KY. 


RR30O-12O     Request    for    Modification/Rescission  Jn    the    Gulf 
Refund  Proceeding. 

If  (panted:  The  October  25. 1991  Dismissal  Latter  (Case  No.  RF30C-11 792  &RF30O-1 1793)  issued  to  Pleasant  Gulf  would  be  modified  regarding  the  firms 

application  for  refurxl  submitted  in  the  Gulf  Refund  Proceeding. 

RR321-101    I  Request  for  Modification/Rescission  in  the  Texaco 
Refund  Proceeding. 

H  granted.  The  August  16. 1991  Decision  and  Order  (Case  No.  Rf  321-3893  &  RF321-5975)  issued  to  Lund's  Texaco  would  be  modified  regarding  th^  firm's 

appiicatjon  for  refund  submitted  in  the  Texaco  Refund  Proceeding. 

12/06/91 .. . .1  Government  Accountability  Project  Washington,  DC  I  LFA-0169      I  Appeal  of  an  Infomiation  Request  Denial. 

If  granted:  Government  AccountaMily  Project  would  receive  access  to  the  transcripts  of  deposition  testimony  of  four  individuals  taken  in  connection  with  allegations  ol 

workplace  discrimination  and  harassment  brought  by  a  DOE  contract  employee. 
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Refund  Appucatkms  Received 

[Week  of  November  29  to  Deceniber  6. 19911 


Dale  received 


Name  ef  retand  prooaedkig/name  o(  latod  applicant 


Na 


12/01/91 _. 

12/01/91 

12/01/91 

12/01/91 

12/01/91 _ 

12/01/91 

12/01/91 „ 

12/01/91 

12/01/91 

12/02/91 

12/03/91 

12/03/91 

12/03/91 

12/04/91 

12/04/91 

12/04/91 „„.. 

12/02/91 .* 

12/02/91  _ 

12/02/91 

12/02/91..... 

12/02/91 _.. 

12/02/91 

12/02/91...- 

12/02/91 

12/02/91 

12/02/91 

11/25/91 

12/02/91 

12/02/91 

12/04/91 

12/05/91 

12/05/91 

12/05/91 

12/05/91 

10/24/91 

12/06/91 

12/06/91...- 

12/06/91 _ _ 

11/29/91  thru  12/06/91.. 
11/29/91  thru  12/06/91. 
11/29/91  ««U  12/06/91. 
11/29/91  thru  t2/06/91. 


Fomentoe  Armadora,  SA. ~. 

Hydrousn  Shipping  Ca.  S.A. 

Kronos  Maritime  Agency,  ISA 

Ocean  Freighters  Ltd 

The  Epirotifci  Steamship  Co 

Prometheus  Martime  Corp — 

Eastern  Moditorranean  Martime..-. 

Thertamaris  Inc - 

Union  Commercial  Steamship  Co. . 

Otis' Spur 

Roger  W  Purk, _.. 

Loupe's  Shea  Service — 

John  J.  Meiler,  Jr. - u«.. 

Quality  ON  Company  I .- 

A.  KamMndartan  Clark  Super -. 

DanMin  PetcheM — -.- » 

Brock  Oil  Company.  Inc 

A.  J.  Oil  Company - 

Don  Johnson  Oil  Co — . 

Bulrkrks  Clark  Super  100.. 

Phil's  Oark _ 

Milton  Poole  Claik  Super  106.. 

Scotts'  Clark  Super  100 

Oe  Reu  LP'-Gas  Co 

Simmons  OH  Corporation - 

Aratex  Senrioas,  Inc — 

Don's  Shell  Service 

John  J.  Meiler,  Jr.. 


Evanite  Fiber  Corporation 

Lou's  Automotive,  hw 

Great  Notch  Exxon  Sennce — 

Milttown  Senrioe  Center .., 

KekTfs  Claik  Statton - _.J 

Denver  F.  Slockham...- ~ 

Osan's  aaik  Siatkin 

"Al's  Super  100"  lnc~- . 

Dine  Oil  Coinpany  ol  Alabama 

Tenco  Refund— AppHcationa  Received — 
Crude  Ot  Refund   Applcattons  Received- 

<km  Od  Refund   ^^pUcationi  Received 

Allantk;  RicMekl-Applicatkm  Received... 


RC272-141 

RC272-142 

RC272-143 

RC272-144 

RC272-145 

RC272-146 

RC272-147 

RC272-148 

RC272-149 

RF309-1422 

Rf34i2-«4 

Rf315-10177 

RF307-10201 

RF315-1017S 

RF342-65 

^F342-6e 

RF330-61 

RF330-62 

RF330-63 

RF342-60 

RF342-61 

RF342-62 

RF342-63 

RF34-034 

RF329-10 

RF326-323 

RA272-45 

RF315-10176 

RF307-10200 

RC272-150 

RF341-16 

RF307-102a2 

RF307-10203     . 

RF342-67 

RF335-53 

RF342-68  ^ 

RF342-60 

RF324-53 

RF321 -18076  thru  RF321 -16096 

RF272-90e20  tlwu  RF272-90e47 

RF300-ie705  thru  RF300-18781 

RF304-12S27  Ihra  Rf  304-1 2650 


(PR  Doc.  n-en  Filed  l-9-«2: 8:45  am] 
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Issuance  of  Dsciskms  aiMf  Ordsrs 
During  the  Wssk  of  October  7  Through 
October  11, 1991 

Dtiring  the  week  tA  October  7  through 
October  11. 1991.  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
O^ice  of  Heaiingk  and  Appeals. 


Appeals 

Hutchinaon  Carter  Co.,  10/8/91.  LFA- 
0146 

Hutchinson  Carter  Company  (HCC) 
filed  an  Appeal  from  a  determination 
issued  by  the  Albuquerque  Operations 
Office  (AOO)  in  which  AAO  withheld 
certain  financial  documents  that  HCC 
requested  in  its  Freedom  of  Information 
Act  request.  In  considering  the  Appeal, 
the  DOE  found  that  the  justification  for 
withholding  the  requested  information 
was  adequate  under  Exemption  4,  but 
that  further  analysts  was  required  for 
this  withholding  under  Exemption  6.  The 
Appeal  was,  therefore,  denied  in  part 
and  remanded  in  part.     '. 


Olin  Pantex.  Inc..  10/9/91.  LFA-C157 

On  September  11. 1991.  Olin  Pantex. 
Inc  (OPI)  Tiled  an  Appeal  from  a 
determination  issued  by  the 
Albuquerque  Operations  OfTice  (AOO) 
in  response  to  a  letter  from  OPI  which 
contained  seventeen  Freedom  of 
Information  Act  (FOIA)  requests.  In  that 
determination  AOO  withheld 
information  found  to  be  responsive  to 
some  of  OPI's  requests.  In  addition, 
AOO  informed  OPI  that  there  were  no 
documents  responsive  to  other  of  its 
requests.  OPI  appealed  bodi  the 
adequacy  of  the  search  regarding  five  of 
the  requests  for  which  responsive 
documents  could  not  be  found,  and  the 
application  of  the  Exemptions  to  the 
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documents  found  fo  be  responsive  to  its 
other  requests.  When  the  OHA 
contacted  AOO  to  determine  the 
adequacy  of  AOO's  search  for 
responsive  doc,uments,  documents 
responsive  to  three  of  the  requests  were 
located.  Accordingly,  the  OHA  ordered 
that  in  regard  to  these  three  requests  the 
appeal  be  remanded  to  AOO  for  a 
determination  regarding  those 
documents.  Secondly,  the  OHA 
determined  that  the  search  for 
documents  responsive  to  the  other  two 
requests  was  adequate.  In  addition,  the 
OHA  determined  that  Exemption  5  was 
properly  relied  upon  to  withhold  the 
names  of  the  Source  Evaluation  Board 
members.  Further  the  OHA  concluded 
that  AOO  properly  relied  upon 
Exemptions  3  and  4  to  withhold  the 
initial  and  best  and  final  offers  of 
Mason  &  Hanger— Silas  Mason  Co.,  Inc. 
However,  the  OHA  determined  that 
AOO  could  not  rely  upon  Exemptions  3 
or  4  to  withhold  the  blank  algorithm  or 
formula  used  to  evaluate  the  offers.  The 
OHA  also  concluded  that  AOO  did  not 
provide  a  sufficient  description  of  the 
portions  of  the  documents  withheld 
under  Exemptions  3,  4.  5.  Finally,  the 
OHA  determined  that  AOO  must 
conduct  a  segregability  determination 
for  those  documents  remanded  in 
accordance  with  the  decision.  Therefore. 
OPI's  appeal  was  granted  in  part  and 
denied  in  part. 

Remedial  Order 

Southwestern  Refining  Company.  Inc., 
The  Crude  Company,  10/7/91, 
KRO-0490 
The  Southwestern  Refining  Company, 
Inc.  (SRCI)  and  The  Crude  Company 
(TCC)  objected  to  a  Proposed  Remedial 
Order  (PRO)  which  the  Economic 
Regulatory  Administration  issued  to 
them  on  December  15. 1986.  The  PRO 
alleged  that  during  the  period  January 
through  May,  1977  (the  audit  period). 
SRCI  erroneously  claimed  small  refiner 
bias  (SRB)  entitlements  for  613,260 
barrels  of  crude  oil  pursuant  to  a 
processing  agreement  with  the  Champlin 
Petroleum  Company.  As  a  result  of  this 
action,  the  PRO  found  that  SRCI  and 
TCC  received  SRB  entitlements  benefits 
in  excess  of  those  authorized  by  the 
Entitlements  Program  in  the  total 
amount  of  $1,202,143.07.  The  DOE 
determined  that  SRCI's  and  TCC's 
objections  to  the  PRO  should  be  denied. 
Specifically,  the  DOE  found  that  TCC. 
not  SRCI,  was  the  owner  of  the  crude  oil 
for  regulatory  purposes,  due  to  SRCI's 
failure  to  exercise  any  valid  functions  of 
ownership  with  respect  to  the  crude  oil 
and  refined  products.  The  DOE  also 
found  that  both  SRCI  and  TCC 


circumvented  the  entitlements 
regulations  in  violation  of  10  CFR 
205.202,  and  that  TCC  was  fully  liable, 
along  with  SRCI,  as  a  central  figure  and 
animating  force  in  the  violations. 
Finally,  the  DOE  rejected  challenges  to 
the  PRO  based  on  state  statutes  of 
limitations,  laches,  and  the  termination 
of  the  Entitlements  Program,  and  upheld 
the  assessment  of  interest  on  the 
violation  amount  at  the  levels  specified 
in  the  PRO, 

Refund  Applications 

American  Electric  Power  Service  Corp.. 
10/9/91.  RF272-27812 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  American  Electric  Power 
Service  Corp.  (AEP)  in  the  subpart  V 
crude  oil  special  refund  proceeding.  A 
group  of  state  governments  filed  a 
statement  of  objections  to  AEP's  claim. 
The  DOE  found  that  four  companies 
affiliated  with  AEP— Appalachian 
Power  Co..  Ohio  Power  Co..  Kentucky 
Power  Co..  and  Indiana  &  Michigan 
Electric  Co. — had  applied  for  refunds 
from  the  Utilities  Escrow  in  the 
"Stripper  Well"  refund  proceeding.  In 
order  to  apply  for  a  refund  from  the 
Utilities  Escrow,  a  claimant  was  to 
waive  its  right  and  that  of  its  parents, 
subsidiaries  and  affiliates  to  file  any 
other  claim  for  funds  received  as  the 
result  of  alleged  crude  oil  price  or 
allocation  violations.  Thus,  any  claimant 
that  filed  an  application  for  a  refund 
from  the  Utilities  Escrow,  as  well  as  any 
company  affiliated  with  it.  is  barred 
from  receiving  a  crude  oil  refund  under 
subpart  V.  The  DOE  therefore,  found 
that  as  a  result  of  the  waivers  executed 
by  it  affiliates,  AEP  was  ineligible  to 
receive  a  subpart  V  crude  oil  refund, 
and  denied  its  Application. 

Atlantic  Richfield  Company/Odessa 
L.P.G.  Transport.  10/9/91,  RF304- 
4683 
The  DOE  issued  a  Decision  and  Order 
granting  a  full  volumetric  refund  of 
$17,015  plus  $8,433  in  accrued  interest  to 
Odessa  L.P.G.  Transport.  The  firm 
provided  evidence  of  banks  of 
unrecouped  increased  product  costs 
sufficiently  large  to  merit  a  full 
volumetric  refund.  In  addition,  a 
competitive  disadvantage  analysis 
revealed  that  the  prices  paid  by  the  firm 
to  ARCO  throughout  the  consent  order 
period  were  higher  than  the  regional 
average,  demonstrating  that  the  firm 
suffered  significant  injury  as  a  result  of 
its  purchases  to  ARCO  products.  In 
applying  this  competitive  disadvantage 
analysis,  the  DOE  used  the  historical 
pricing  data  for  propane  from  the 
Weekly  BPN  Propane  Newsletter  (BPN). 


in  lieu  of  Piatt's  Oil  Price  Handbook  and 
Oilmanac  (Piatt's).  Odessa  has 
submitted  a  detailed  evidentiary 
demonstration  establishing  that  BPN 
offered  more  representative  propane 
pricing  information  for  its  specific 
market  region  than  did  Piatt's. 

Enron  Corp./John  Deere  Des  Moines 
Works,  10/8/91.  RF340-5 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  concerning 
an  Application  for  Refund  filed  by  John 
Deere  Des  Moines  Works  (John  Deere) 
in  the  Enron  Corp.  special  refund 
proceeding.  In  that  decision  the  DOE 
denied  John  Deere's  claim  for  a  refund 
based  on  512,107  gallons  of  LNG 
(liquified  natural  gas)  purchased 
indirectly  from  Northern  Natural  Gas 
Company,  a  division  of  Enron's 
predecessor  intemorth.  The  DOE 
determined  that  Northern  Natural  Gas 
Company  was  not  a  covered  entity 
under  the  order  implementing  refund 
procedures  for  the  Enron  Corp. 
proceeding. 

Federal  Employee 's  Distributing 
Company.  10/10/91.  RR272-12 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  concerning 
the  Motion  for  Reconsideration 
submitted  on  behalf  of  the  Federal 
Employee's  Distributing  Company 
(FEDCO).  a  reseller  of  refined  petroleum 
products.  FEDCO  requested 
reconsideration  of  the  denial  of  its 
Application  for  Refund  from  crude  oil 
overcharge  monies  available  for 
disbursement  by  the  Office  of  Hearings 
and  Appeals  (OHA)  of  the  Department 
of  Energy  (DOE)  pursuant  to  the 
provisions  of  10  CFR  part  205.  subpart  V 
(subpart  V).  FEDCO's  original 
application  was  denied  because  the 
company  did  not  demonstrate  that  it 
was  injured  by  crude  oil  overcharges,  a 
requirement  for  all  refined  petroleum 
product  resellers  in  the  subpart  V  crude 
oil  refund  proceeding.  In  its  Motion  for 
Reconsideration.  FEDCO  argued  that  it 
should  be  eligible  for  a  refund  because  it 
acts  in  the  nature  of  a  cooperative 
enterprise  in  that  it  is  in  fact  owned  by 
its  members.  FEDCO  asserted  that  it 
purchased  products  for  ultimate  resale 
to  its  member/owners  and  was  thus  in 
fact  the  end-user  of  the  products. 
FEDCO  requested  that  its  claim  be 
accorded  the  end-user  presumption  of 
injury.  The  DOE  found  that  FEDCO  was 
unable  to  certify  direct  dollar-for-doUar 
pass  through  to  its  member/owners  for 
any  refund  granted  and  that  any 
distribution  of  the  refund  would 
therefore  be  discretionary.  Accordingly, 
it  was  not  accorded  the  end-user 


presumption. 
Reconsiderat 
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presumption,  and  the  Motion  for 
Reconsideration  was  denied. 

Firestone  Tire  and  Rubber  Company,  et 
al..  10/7/91.  RF272'13927et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund 
filed  in  the  subpart  V  crude  oil  refund 
proceeding.  Three  of  the  applicants 
sought  refunds  based  on  their  purchases 
of  various  grades  of  residual  fuel  used  in 
the  manufacture  of  carbon  black.  The 
other  three  applicants  were  firms 
engaged  ia  the  maaufacture  of  tirea  aod 
other  rubber  prodocta,  that  requested 
refunds  for  scores  of  products,  inclodiag 
their  purchases  of  carbon  black.  A  group 
of  States  and  Territories  (States) 
objected  to  all  six  applications.    , 
principally  on  the  basis  that  the 
applicants  were  able  to  pass  through  to 
their  cuatookers  increased  petroleum 
costs  during  the  crude  oil  price  control 
period. 

The  DOE  reiected  the  States' 
Objections  to  all  six  applications  as  well 
as  the  Motions  for  Discovery  which  4he 
States  had  filed  in  connection  with  each 
of  the  six  claima.  The  DOE  held  that 
industry-wide  data,  with  no  specific 
references  to  the  applicants,  is 
insufficient  to  rebut  the  presumption  of 
injury  for  end-users  outside  the 
petroleum  industry.  The  DC^  also  found 
no  merit  to  die  States'  contention  that 
four  of  the  applksnta  had  passed  on  to 
their  customers  overcharges  associated 
with  60  refined  petnrfetun  products. 

As  for  the  competing  claims  for  a 
refund  based  on  purchases  of  carbon 
blade  and  the  feedstock  used  to 
manufacture  carbon  black.  DOE  first 
held  that  since  carbon  black  was  not 
regulated  under  the  EPAA,  it  is  not  a 
product  which  is  eligible  for  a  crude  oil 
refund.  DC^  next  determined  that  the 
carbon  black  manufacturers  were  the 
end-users  of  the  residual  fuel  used  to 
make  carbon  black  and  therefore  are 
a^orded  the  end-user  presumption  of 
injury.  DOE  then  evaluated  the  evidence 
tendered  by  the  tire  and  rubber 
manufacturers  and  determined  that  it 
was  not  sufficient  to  demonstrate  that 
the  carbon  black  manufacturers  had 
passed  on  to  the  tire  and  rubber 
companies  overcharges  associated  with 
the  carbon  black  feedstock.  Finally. 
DOE  rejected  a  proposed  agreement 
entered  into  by  ait  six  applicants  which 
purported  to  settle  the  issue  of  who  is 
eligible  for  a  crude  oil  refund  for  the 
carbon  black  and  the  feedstock  used  to 
make  carbon  black,  determining  that  Hie 
acceptance  of  the  proposed  settlement 
agreement  wouM  umtermine  DOE'S 
statutory  mandate  to  assure  that 
restitution  is  achieved.  DOE  concluded 
that  the  fottowing  carbon  Mack 


manufacturers  were  entided  to  receive 
refunds  for  tfieir  residual  fuel  purchases 
in  Hie  foHowtttg  amounts:  Cabot 
Corporation:  $1,479,109;  |.M.  Huber 
$319,333:  and  Sid  Richardson:  $245,154. 
With  respect  to  the  other  00  refined 
petroleum  products  for  which  four  of  the 
applicants  had  claimed  a  refund.  DOE 
determined  that  the  following 
companies  were  entitled  to  crude  oil 
refunds  in  the  folbwing  amounts: 
GenCorp  kic:  $50,471;  Goodyear  Tire  ft 
Rubber  Company:  $878550;  Firestone 
Tire  and  Rubber  Company.  $725,038  and 
I.M.  Huber  $38,385.  Of  particular 
significance  was  a  finding  by  DOE  that 
Goodyear  Tire  and  Rubber  Company 
had  presented  reliable,  probative 
evidence  that  the  end-users  of  styrene 
and  C5  streams  had  passed  through  to 
Goodyear  die  overcharges  associated 
with  the  benzene  component  of  styrene 
and  the  naphtha  and  gas-oil  components 
of  the  C5  streams.  DOE  dierefore 
decided  that  Goodyear  was  entitled  to  a 
crude  oil  refund  based  on  the  benzene 
component  of  stjnene  and  the  naphtha 
and  gas-oil  components  of  the  C5 
streams. 

Superior  Tube  company,  10/8/91. 
RF272-8129.  RD272-8219 
Superior  Tube  Company,  a 
manufacturer  of  small  diameter  metal 
tubing,  filed  an  Application  for  Refund 
from  the  subpart  V  crude  oil  overcharge 
monies  based  upon  its  purchases  of 
refined  petroleum  products  (gasoline, 
fuel  oil  and  motor  oil)  consumed  in  its 
business  operations.  A  group  of  thirty 
States  and  Two  Territories  of  the  United 
States  ("the  States")  filed  an  objection 
opposing  the  receipt  of  a  refund  by 
Superior  on  the  ground  that  Superior 
had  failed  to  expressly  claim  or  submit 
evidence  that  the  firm  was  injured  by 
crude  oil  overcharges.  In  connection 
with  their  objecUoo.  the  States  also  filed 
a  Motion  for  Discovery.  In  considering 
the  States'  Objection,  the  DOE 
determined  that  Superior  was 
presumptively  injured  by  crude  oil 
overcharges  under  the  presumption  of 
injury  established  by  DOE  with  respect 
to  end-users  outside  the  petroleum 
industry,  and  that  the  State's  general 
assertions  were  insufficient  to  rebut  diis 
presumption.  On  this  basis,  the  DOE 
furtherdetermined  that  the  State's 
Motion  for  Discovery  was  without  basis. 
Accordingly.  Superior's  Application  for 
Refund  was  approved  and  the  State's 
Motion  for  Discovery  was  denied.  The 
refund  granted  in  this  decision  was 
$4,536. 

Refund  AppKcaliMis 

Tha  Office  of  Hearii^  and  Appeals 
issued  the  following  Dedsiens  and 


Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 
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Dismisid 

The  following  submissions  were 
dismissed: 


Aj.'s  Texaco  #2 

OBiiirtiaad  County,  MT.. 
Bob's  Texaco. 


Buchanan  Coiin».l»- 
Caivert  Coun^  PiMc 
0.0.  H« 
Discount  Ti 
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Don's  AM/PM  Arco 

Oon't  AM/PM  Arco 

Englewnnd  Hospital 

Fanninglon  Mafl  Texaco .. 

G.O.  Spears  Taxaco 

Harjers  Taxaco.. 


JA  Ingrum  Consignee.... 

Jimnve's  Texaco 

Lyndale  Texaco 
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RF304-4004 
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RF321-216 
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RF321 -17093 

RF321 -16327 

RF321-2462 

RF321 -17091 

RF309-1414 

RF321 -17088 

RF3 15-0288 

LEE-0027 

RF272-78049 

RF272-78051 

RF321 -17087 

RF272-85779 

RF321-17090 

RF304-62 

RF321-17092 

RF31 5-0276 

RF321-16889 

RF309-1261 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management;  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated  January  3. 1992.         | 
Gaorga  B.  Braznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  92-675  Filed  \-%-92i  8:45  am] 

MJJNa  CODE  •4S»4MI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4091-9] 

Public  Water  Supply  Supervision 
Program;  Program  Revlsiort  for  the 
State  of  Arkansas,  Oklahoma  and 
Texas 

agency:  Environmental  Protection 

Agency. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  States  of  Arkansas,  Oklahoma  and 
Texas  are  revising  their  approved  State 
Public  Water  Supply  Supervision 
Primacy  Program.  Arkansas,  Oklahoma 
and  Texas  have  adopted  drinking  water 
regulations  for  (1)  filtration,  disinfection, 
turbidity,  giardia  lamblia,  viruses, 
legionella,  and  heterotrophic  bacteria 
hat  correspond  to  the  National  Primary 
)rinking  Water  Regulations  for 
titration,  disinfection,  turbidity,  giardia 
amblia.  viruses,  legionella,  and 
leterotrophic  bacteria  promulgated  by 


EPA  on  June  29. 1989  (54  FR  27486);  and 
(2)  total  coliforms  (including  fecal 
coliforms  and  R  Coli)  that  correspond  to 
the  National  Primary  Drinking  Water 
Regulations  for  total  coliforms  (including 
fecal  coliforms  and  E.  Coli)  promulgated 
by  EPA  on  June  29, 1989  (54  FR  27544). 
EPA  has  determined  that  these  State 
program  revisions  are  no  less  stringent 
than  the  corresponding  Federal 
regulations.  Therefore.  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for  a 
public  hearing  must  be  submitted  by 
February  10, 1992,  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public 
hearing  is  made  by  February  10. 1992.  a 
public  hearing  will  be  held.  If  no  timely 
and  appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  effective  on  February  10. 1992. 

A  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing.  (3)  The  signature  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 
Division  of  Engineering,  Arkansas 

Department  of  Health.  4815  West    - 

Markham.  Little  Rock.  Arkansas  72201 
Water  Quality  Service-0207.  Oklahoma 

State  Department  of  Health.  1000  NE. 

10th  Street.  Oklahoma  City,  Oklahoma 

73117-1299 
Water  Hygiene  Division.  Texas 

Department  of  Health.  1100  West  49th 

Street,  Austin,  Texas  78756 
Regional  Administrator,  Environmental 

Protection  Agency,  Region  6, 1445 

Ross  Avenue,  Dallas,  Texas  75202- 

2733 
FOR  FURTHER  INFORMATION  CONTACT: 
O.  Thomas  Love,  Jr..  EPA,  Region  6, 
Water  Supply  Branch,  at  the  Dallas 
address  given  above;  telephone  (214) 
655-7150.  FTS  255-7150. 


(Sec.  1413  of  the  Safe  Drinking  Water  Act.  as 
amended.  (1986)  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 

Dated:  December  31. 1991. 
|oe  D.  Winkle. 

Acting  Regional  Administrator. 
[FR  Doc.  92-666  Filed  1-9-92;  8:45  am] 
WLUNO  COOE  asso-Sft-M 


[FRL-4091-6] 

Underground  Injectton  Control 
Program;  Approval  of  Oxygen 
Activation  Method  for  Mechanical 
Integrity  Testing  of  Injection  Well     " 
Classes  l-V 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  alternative  method; 

final  approval. 

SUMMARY:  Based  upon  the  comments 
reviewed  by  EPA  technical  staff,  the 
Agency  finds  that  the  oxygen  activation 
methodology  is  at  least  as  effective  as 
currently  approved  mechanical  integrity 
test  procedures  and  is  acceptable  as  a 
viable  alternative  test.  Therefore,  the 
Agency  is  granting  approval  for  the  use 
of  the  Oxygen  Activation  method  to  test 
fluid  movement  into  underground 
sources  of  drinking  water  (USDWs) 
through  channels  adjacent  to  the 
injection  well  bore  as  an  alternative  to 
those  tests  specified  in  the  Code  of 
Federal  Regulations  under  40  CFR 
146.8(b). 

DATES:  This  approval  is  effective  as  of 
January  10. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  B.  Smith;  Office  of  Ground  Water 
and  Drinking  Water  (WH-550G),  U.S. 
EPA,  Washington.  DC  20460;  (202)  260- 
5586. 
SUPPUMENTARY  INFORMATION: 

I.  Background 

The  State  Drinking  Water  Act 
(SDWA)  (42  U.S.C.  300h,  et  seq.)  is 
intended  to  protect  underground  s^^ces 
of  drinking  water  (USDWs)  from 
contamination  by  underground  injection. 
One  of  the  cornerstones  of  the 
Underground  Injection  Control  (UIC) 
program  is  verification  of  the 
mechanical  integrity  of  wells. 
Mechanical  integrity  (MI)  is  defined  as 
the  absence  of  significant  leaks  in  the 
casing,  tubing  or  packer,  and  the 
absence  of  significant  fluid  movement 
into  USDWs  through  vertical  channels 
adjacent  to  the  injection  well  bore.  This 
'  movement  can  occur  from  either  the 
injection  zone  or  from  other  zones  or 
aquifers.  Acceptable  methods  for 
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evaluating  mechanical  integrity  are 
specified  in  40  CFR  146.8  for  State 
programs  administered  by  EPA  and  in 
the  program  applications  of  the  States 
with  primary  enforcement  responsibility 
for  injection  wells.  Section  146.8(d) 
states  that  the  Director  of  the  UIC 
program  in  a  State  may  allow 
alternative  mechanical  integrity  tests  if 
approved  by  the  Administrator  of  the 
EPA.  The  Administrator  has  delegated 
authority  to  approve  alternative  test 
procedures  to  the  Director  of  the  Office 
of  Ground  Water  and  Drinking  Water. 

The  Oxygen  Activation  Method,  using 
a  downhole  wireline  well  logging 
instrument,  employs  a  measurement 
technique  in  which  the  stable  isotope  of 
oxygen,  associated  in  any  form  of  water 
located  behind  the  casing,  is  temporarily 
converted  to  an  unstable  isotape  of  , 
nitrogen  with  a  very  short  half-life  (7.13 
seconds).  In  effect,  the  unstable  nitrogen 
isotope  acts  as  a  tracer  to  enable  a 
multiple  detector  system  on  the 
instrument  to  measure  any  flow  of 
water-bearing  fluid  past  the  logging 
instrument. 

On  September  19, 1991  (56  FR  47474), 
EPA  published  a  notice  indicating  its 
intent  to  reissue  approval  of  the  oxygen 
activation  (OA)  test  as  an  acceptable 
alternative  mechanical  integrity  test 
procedure.  The  purpose  of  the  notice 
was  to  solicit  additional  public 
comments  on  the  use  of  the  OA  test 
because  of  concerns  raised  by  the 
American  Petroleum  Institute  (API) 
regarding  the  technical  basis  for  EPA's 
original  approval  of  the.  test  on  February 
1. 1991  (56  FR  4063). 

The  EPA  provided  an  updated  docket 
of  information  for  public  inspection 
supporting  the  OA  test  and  the  Agency's 
rationale  for  approval  of  the 
methodology.  Written  comments  and 
referenced  data  were  to  be  submitted  on 
or  before  October  21, 1991,  for 
consideration  in  this  final  decision. 

EPA  received  comments  from  8 
concerned  parties.  The  conunenters 
expressed  general  concerns  as  to  the 
technical  reliability  of  this  new 
technology  and  the  issue  of  cost 
effectiveness.  EPA's  responses  to  these 
comments  are  detailed  below. 

n.  Response  to  Comments 

A.  Oxygen  Activation  Method 
Performance  Characteristics 

The  API  stated  that  based  upon 
results  from  Paap  et  al.  of  Texaco, 
".  .  .  there  are  flow  situations  and 
wellbome  configurations  in  which  the 
OA  method  can  not  detect  flow.  .  .", 
which  would  indicate  to  OA  log  is  not  a 
reliable  indicator  of  a  loss  of  mechanical 
integrity.  In  response,  EPA  believes  that 


its  independent  testing  of  both  the  Atlas 
Wireline  "Hydrolog"  and  Schlumberger 
"Water  Flow  Log"  logging  instruments 
(the  two  comrifercially  available  OA 
logging  services]  verify  the  accuracy  and 
versatility  of  the  OA  technology  and 
that  EPA  experimental  data  are 
consistent  with  the  results  provided  in 
the  Paap  report. 

Thefaap  report  is  based  on  tests  that 
were  run  on  an  early  model  of  the 
"Hydrolog"  in  May.  1988.  The  tests  were 
conducted  at  a  Texaco  laboratory 
facility.  The  fluid  flow  was  confined  to  a 
1.25"  diameter  string  of  tubing  located  at 
a  distance  of  5.64  inches  from  the 
logging  instrument.  Water  was  pumped 
through  the  tubing  at  flow  rates  ranging 
from  0.1754  to  2.27  gallons/minute  (gpm). 
Paap  et.  al.  stated  that  "Flow  channels 
of  1.25  inch  diameters  can  be  detected 
with  at  least  95%  confidence  behind 
either  a  single  7  inch,  23#/ft  casing 
string  or  behind  a  dual  7  in.,  23#/ft  + 
4.4  in.,  11.6#/ft  casing  string  at  volume 
flow  rates  as  low  as  8  barrels/day  when 
data  accumulation  times  are  20  minutes 
or  longer".  The  fact  that  the  tubing  was 
located  inside  a  string  or  multiple  strings 
of  casing  is  not  specifically  mentioned  in 
the  report.  Assuming  that  the  OA 
instrument  was  used  to  test  water  flow 
under  the  described  physical  conditions, 
the  results  indicate  that  water  flowing  in 
the  1.25"  tubing  that  was  located  inside 
a  single  piece  of  steel  casing  (the  7" 
casing)  or  two,  concentric  steel  casings 
(a  4.4"  casing  located  inside  a  7"  casing] 
could  be  detected  at  flow  rates  of  0.178 
gpm  (equivalent  to  8  barrels/day)  at 
least  95%  of  the  time. 

As  noted  above,  a  series  of  tests  at 
the  EPA  Mechanical  Integrity  Testing 
and  Training  Facility  (MITTF]  were 
conducted  to  evaluate  the  Atlas 
Wireline  "Hydrolog"  and  Schlumberger 
"Water  Flow  Log"  under  simulated  field 
operating  conditions.  The  tests  were  set 
up  so  that  the  instrument  was 
suspended  in  a  string  of  2%"  tubing 
located  within  a  5V2"  steel  casing  string. 
Water  was  then  flowed  through  a 
separate  string  of  2%"  tubing  that  was 
located  on  the  outside  of  the  5V^"  casing 
(i.e.,  in  the  annular  space  between  the 
casing  string  and  the  borehole  wall).  In 
all  cases  the  "Hydrolog"  and  "Water 
Flow  Log"  were  capable  of  detecting 
flow  rates  of  0.22  and  0.25  gals/min, 
respectively.  These  flow  rates  are  very 
close  to  the  minimum  flow  rate  (0.177 
gpm)  used  in  the  less  sophisticated 
Texaco  experiment.  Both  OA 
instruments  (Atlas  Wireline  "Hydrolog" 
and  Schlumberger  "Water  Flow  Log") 
have  consistently  been  able  to  detect  a 
variety  of  flow  rates  (including 
exceedingly  low  flow  rates  described 
above)  under  wellbore  conditions  that 


more  closely  simulate  actual  field 
injection  wells  than  the  Texaco  "bench- 
scale"  experiment.  Thus.  EPA  believes 
that  the  OA  method  has  reliably 
demonstrated  the  ability  of  this 
technology  to  consistently  identify  very 
low  flow  rates  behind  one  or  more 
strings  of  casing. 

API  also  cited  the  possibility  of 
misinterpretation  of  the  test  results  due 
to  a  lack  of  knowledge  of  downhole 
conditions  on  the  part  of  the  test 
evaluators.  EPA  agrees  that  this  is  a 
possibility;  EPA  notes  that  there  are  no 
production  logs  that  should  be 
interpreted  without  an  understanding  of 
the  downhole  environment.  Randomly 
picking  up  any  geophysical  log  and 
making  an  interpretation,  regarding  the 
mechanical  integrity  of  the  well,  based 
solely  upon  the  presented  data  can  lead 
to  misleading  results.  All  geophysical 
logs  are  at  best  semi-quantitative.  EPA 
believes  that  no  knowledgeable 
professional — either  company  or 
regulatory  personnel — would  try  to 
evaluate  an  OA  (or  any  other  similar 
log)  response  without  using  all  available 
data  on  geology,  well  configurations, 
and  production  characteristics.  Thus, 
EPA  believes  that  the  relatively  small 
potential  for  misinterpretation  is  not 
significant  enough  concern  to 
disapprove  the  OA  method. 

Dupont  stated  its  concern  that 
".  .  .  the  EPA  Ada  test  well  in 
Oklahoma  is  a  specially  constructed 
monitor/test  well,  [where]  these  simple 
weU  conditions  do  not  necessarily 
reflect  the  majority  of  normal  well 
construction  techniques  used  in  the 
industry."  EPA  agrees  that  its  MITTF  is 
indeed  unique.  The  test  facility  has  been 
designed  especially  to  enable 
researchers  to  accurately  simulate 
downhole  flow  conditions  and  cement 
"channels"  to  enable  testing  of  various 
logging  instruments  and  methodologies 
under  known,  controlled  conditions. 
Both  Class  I  and  Class  II  wells  operated 
by  the  chemical  and  petroleum 
industries,  respectively,  are  constructed 
with  concentric  strings  of  tubing,  long 
string  casing  and  surface  casing.  The 
difference  between  industry  injection 
wells  and  the  MITTF  is  the  fact  that 
there  is  no  foolproof  or  guaranteed 
method  of  ascertaining  exactly  what 
conditions  (e.g.,  cement  quality  and 
quantity  and/or  fluid  flow)  are  present 
in  the  annular  space  between  the 
outermost  casing  string  and  the  borehole 
wall  in  the  industry  wells.  Therefore, 
any  attempt  to  run  a  series  of  carefully 
controlled  experiments  in  an  operating 
industry  well  would  be  difficult  or 
impossible  since  there  is  no  way  of 
proving  a  priori  what  conditions  actually 
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exist  below  the  surface  of  the  ground. 
Similarly,  running  a  number  of  different 
logs  in  an  operating  well  may  not  give 
clear  cut  results:  especially  if  the  log 
responses  contradict  one  another. 
Without  accurate,  empirical  data  on  the 
physical  conditions  in  the  annular  space 
there  is  no  way  to  guarantee  that  one  log 
response  is  correct  and  another  is 
incorrect.  The  MITTF  allows 
researchers  to  control  flow  volumes, 
rates,  and  pressures  to  enable  them  to 
calibrate  instrument  response  against 
known  values:  this  capabihty  can  not  be 
duplicated  in  an  operating  Held  well. 
Therefore,  the  EPA  test  facility  is  the 
most  precise  means  of  measuring  the 
response  and  accuracy  of  the  logging 
instruments  used  in  the  OA  alternative 
mechanical  integrity  test. 

Chemical  Manufacturers  Association 
(CMA)  stated  that  the  experience  with 
the  OA  method,  to  date,  is  limited  to  two 
service  companies  [Atlas  Wireline  and 
Schlumberger).  Monsanto  believes  that 
the  "widespread  use"  of  the  OA  log 
".  .  .  may  not  in  fact  reflect  a  "widely 
used'  method,  but  rather  reflect 
aggressive  salesmanship  by  the  fu'ms." 
EPA  stands  by  its  original  statements  as 
to  the  use  of  the  OA  log  by  the  industry. 
Over  300  wells  have  been  logged  during 
the  past  3  years.  All  of  these  logs  were 
run  at  company  request.  Logging  service 
companies  billed  the  companies  for  each 
log.  To  EPA'8  knowledge,  none  of  the 
wells  were  logged  for  free  as  a  means  of 
demonstrating  the  technology  to  an 
uncertain  or  unwilling  client.  EPA 
records  indicate  that  between  March 
1989  and  April  1991  seventeen  chemical 
producing  and/or  waste  management 
companies  operating  Class  I  wells  ran 
36  oxygen  activation  logs.  In  some  cases 
duplicate  logs  were  run  in  the  same 
well:  however,  these  Hgures  do 
corroborate  the  fact  that  companies, 
other  than  petroleum  producing 
companies,  have  run  the  OA  log  and 
that  there  is  some  level  of  experience 
available  to  allow  evaluation  of  the  use 
of  this  logging  technique.  Furthermore, 
even  if  CMA's  and  Monsanto's 
contentions  were  correct  and  the  field 
application  of  the  OA  method  were  the 
result  of  aggressive  marketing,  this 
activity  would  not  affect  EPA's 
conclusion  that  the  accuracy  and 
performance  of  the  OA  methodology  has 
been  adequately  demonstrated. 

CMA  also  commented  that  ".  .  .  it 
has  proven  difficult  to  distinguish 
between  flow  inside  the  casing  and 
outside  the  casing .  .  .  [and  that]  this 
inability  to  distinguish  flowg  will 
undercut  the  results  of  the  test, 
especially  as  it  is  applied  to  more 
complex  well  confignratioM  with  testing 
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[sic?  (probably  should  read  "tubing")] 
and  multiple  casings."  EPA  contends 
that  certain  flows  can  be  readily 
identified  as  being  either  inside  or 
outside  the  casing  by  analyzing  the 
gamma  ray  count  rates  and/or  timing 
spectrum  while  running  the  log.  In  some 
cases  the  location  of  the  flow  can  be 
determined  by  reconfiguring  the 
instrument  to  read  flow  in  the  opposite 
direction  and  thereby  eliminate  the  flow 
signal  from  the  flow  occurring  in  the 
known  direction.  For  example, 
oscillating  flows  caused  by  pressure 
changes  in  a  well  under  static 
conditions  with  open  perforations  can 
be  easily  identified  by  the  wireline 
operating  engineer.  Flows  that  may 
present  a  significant  identification 
problem  are  vary  low  flow  rates  that  can 
be  related  to  density  currents  or 
temperature  induced  diffusion.  These 
cases  would  require  access  to  other 
logging  data  to  help  determine  the  exact 
location  of  the  flow.  EPA  would  further 
note  that  two  of  the  other  approved 
alternative  testing  procedures 
(temperature  and  acoustic  logs)  are 
prone  to  providing  results  that  are 
subject  to  a  great  deal  of  interpretation 
and  often  require  running  of  additional 
tests  to  verify  the  "most  probable" 
interpretation.  In  short,  EPA  believes 
that  no  log  can  always  provide  totally 
accurate  and  unambiguous  results.  The 
OA  log  does  r^resent  the  latest  state- 
of-the-art  technology  and  has  proven 
itself  to  be  at  least  as  reliable  as  some  of 
the  older  technologies  that  can  produce 
considerably  more  subjective  results. 

Another  commenter  stated  that 
borehole  irregularities  (i.e.,  holes  that 
are  not  perfectly  to  gauge)  and 
geometric  configuration  of  channels  in 
the  cement  make  the  interpretation  of 
fluid  flow  using  nuclear  techniques  very 
difficult.  EPA  agrees  that,  on  an  overall 
basis,  this  observation  is  basically 
correct.  However,  the  use  of  pulsed 
neutron  technology  to  detect  and 
diffierentiate  between  salt  water  and 
hydrocarbons  has  been  proven  (and 
accepted)  for  over  25  years. 
Modification  of  this  technology  to  show 
fluid  flow  is  a  more  recent  development, 
but  is  based  upon  demonstrated 
research  results.  The  geometric  cross- 
section  of  a  flow  channel  located  behind 
the  casing  would  make  the 
determination  of  the  volume  of  water 
questionable,  but  would  not  rule  out 
determining  the  velocity  of  the  fluid 
movement.  In  essence,  a  stream  of 
"activated"  water  molecules  passing  by 
the  gamma  ray  detectors  will  give  off  a 
characteristic  signal  Interpreting  what 
volume  of  water  is  flowing  through  the 
channel  ia  not  a  prerequisite  to 


establishing  that  fluid  flow  is  occurring. 
In  using  the  OA  method.  EPA  is  only 
concerned  virith  establishing  that  fluid 
movement  is  occurring  between 
formations  and  U^Ws.  The  OA 
instrument  has  proven  that  it  can 
repeatedly  and  accurately  measure  very 
low  flow  velocities. 

One  commenter  (Envirocorp) 
challenged  the  documentation  on  the 
physical  performance  of  the  Atlas 
Wireline  "Hydrolog".  Envirocorp 
provided  its  analysis  of  documented  test 
results  from  the  Atlas  Wireline  techiucal 
manual  on  OA  logging  and  posed 
several  questions  relating  to 
repeatability  of  the  measurements.  EPA 
reviewed  the  submitted  attachments  and 
consulted  with  the  Atlas  Wireline  about 
the  actual  instrument  performance  data 
and  the  interpretation  of  those  data  that 
were  provided  by  Envirocorp.  Based 
upon  information  submitted  by  both 
parties,  EPA  believes  that  Envirocorp's 
concerns  about  the  reduction  in 
background  count  rates  reflected  in  the 
test  results  is  unwarranted.  The 
phenomenon  of  a  reduced  count  rate 
during  logging  and  the  possible  need  to 
recalibrate  the  instrument  were 
anticipated  prior  to  running  the  test.  The 
ovenidiiig  aspect  of  the  test  results  is 
the  fact  that  the  controlled,  measured 
water  flow  rates  were  consistently  and 
accurately  detected  by  the  instrument. 

Envirocorp  also  asserted  that  test 
data  presented  on  page  111.36  of  the 
Atlas  Wireline  Services  Oxygen 
Activation  Logging:  Hydrolog  Service 
Technical  Manual  (March  1988)  showed 
that  the  absolute  values  of  the  recorded 
counts/second  are  too  close  to  the 
calculated  statistical  standard  deviation 
to  be  meaningful  and  that  the  readings 
tend  to  exhibit  non-statistical  drift  over 
time.  EPA  notes,  however,  that  an 
explanation  of  instrument  response  and 
the  implications  of  the  calculated 
standard  deviation  and  "drift"  is 
provided  by  Atlas  Wireline  on  page 
III.26  of  the  same  manual.  EPA's 
independent  report  on  this  particular 
test  stated  that  "•  *  *  fluid  movement 
was  detected  for  the  0.105  gpm  flow 
rate,  but  it  (the  detected  fluid 
movement]  was  probably  the  column  of 
water  in  the  tubing  moving  toward  static 
equilibrium  conditions  since  at  this 
extremely  low  flow  [rate]  the  fluid  level 
in  the  tubing  could  not  be  maintained." 
This  scenario  would  be  classified  as  a 
"no  flow"  situation.  Thus,  the  possible 
anomaly  identified  by  Envirocorp  did 
not  lead  EPA  to  misinterpret  the  result? 
of  this  test. 

EPA  also  wishes  to  state  that  it  is  not 
aware  of  any  data  showing  a  correlation 
between  water  velocity  and>fonnation 
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capture  cross-section.  As  stated  above, 
for  the  purpose  of  establishing 
mechanical  integrity,  EPAJs  concerned 
only  with  flow/no  flow  determinations. 
Velocity  calculations  do  not  have  any 
bearing  upon  the  significance  of  a  flow 
or  whether  a  USDW  is  in  danger  the 
fact  that  any  fluid  is  moving  toward  or 
into  a  USDW  is  the  major  concern. 

Finally,  Envirocorp's  contention  that 
EPA  has  contradictory  OA  bg 
information  about  a  well  that  exhibited 
simultaneous  upward  and  downward 
flow  in  the  casing — borehole  annulus 
(suggesting  that  the  OA  did  not  perform 
properly  in  each  documented  test,  as 
EPA  claims)  is  incorrect.  The  data  on 
the  well  in  question  did  indicate  flow  in 
both  directions;  however,  analysis  of 
well  bore  conditions  clearly  showed  that 
seemingly  contradictory  signal  response 
was  due  to  poorly  mixed  brine/gel  that 
was  left  in  the  casing/tubing  annulus. 
There  was  no  misrepresentation  of  OA 
instrument  capabilities.  This  example 
merely  reinforces  EPA's  previously 
stated  contention  that  the  person 
analyzing  the  OA  log  data  must  know 
all  of  the  geological  and  operating 
conditions  of  the  well  to  accurately 
assess  the  data.  This  is  true  for  the  use 
of  any  test  methodology  that  employs 
indirect  measurement  techniques. 

B.  Health  &  Safety  Concerns 

One  commenter  raised  a  safety  issue 
that  had  never  been  discussed  during 
the  evaluation  of  the  instrument 
performance.  This  commenter  contends 
that  the  pulsed  neutron  (radioactive) 
source  in  the  instrument  could  activate 
the  iron  in  the  steel  tubing  string  to 
create  manganese  56  (Mn**),  a 
radioactive  isotope  that  gives  off  gamma 
rays.  The  isotope  has  a  half-life  of  2.6 
hours.  If  a  workover  crew  were  to  pull 
the  tubing  string  during  the  2.6  hour 
period  after  "activation",  the  commenter 
believes  that  the  personnel  could  be 
exposed  to  a  radiation  hazard.  To 
address  this  concern,  EPA  consulted 
with  the  manufacturers  of  the  two 
commercial  OA  logging  instruments 
(Atlas  Wireline  and  Schlumberger).  Both 
companies  stated  that  the  danger  of 
exposure  to  excessive  radioactivity  for 
logging  or  workover  personnel  is 
virtually  non-existent.  All  instruments 
are  routinely  checked  in  the  service 
company  shop  by  turning  on  the  pulsed 
neutron  generator  in  a  shielded  test  pit 
and  running  the  generator  for  at  least  20 
minutes.  Immediately  after  the  neutron 
source  is  turned  off  scintillometer 
readings  are  taken  on  the  surface  of  the 
metal  instrument  housing  and  at  a 
distance  of  1  foot  from  the  neutron 
generator.  The  maximum  radiation 
readings  ever  measured  were  0.65 


millirems  on  the  instrument's  surface 
and  0.03  millirems  in  the  air  at  a 
distance  of  1  foot  from  the  source. 
Nuclear  Regulatory  Commission 
regulations  governing  the  use  of 
radioactive  sources  for  geophysical 
logging  instruments  permit  the  use  of 
unshielded  sources  that  produce 
continuous  radiation  that  is  <2.0 
millirems  above  naturally-occurring 
background  radiation  levels.  See  10  CFR 
Part  39.  The  OA  neutron  generators 
comply  with  all  Nuclear  Regulatory 
Commission  specifications  and  are 
completely  safe  for  the  use  intended. 
The  source  is  not  strong  enough  to 
"activate"  the  iron  in  a  string  of  steel 
tubing  and  change  any  appreciable  mass 
of  iron  into  the  radioactive  isotope  of 
manganese.  EPA  believes  that  the 
oxygen  activation  method  represents  no 
significant  health  hazard  to  either  the 
logging  service  company  personnel  or 
well  operating  personnel. 

C.  Economic  and  Policy  Issues 

A  majority  of  the  commenters  were 
concerned  that  the  EPA  had  not  taken 
into  account  the  increased  costs 
(beyond  those  costs  associated  with  the 
current  alternative  methodologies)  of  the 
OA  log  and  the  danger  that  this  log 
would  become  a  "*  *  *  preferred 
testing  method  that  will  be  required  by 
Underground  Injection  Control  (UIC) 
program  directors."  EPA  is  sensitive  to 
cost  considerations  and  for  that  reason 
wishes  to  again  state,  unequivocally, 
that  the  OA  log  is  only  one  of  several 
alternative  testing  procedures  that  are 
all  equally  capable  of  providing  proof  of 
mechanical  integrity. 

EPA  believes  that  many  commenters 
have  misinterpreted  EPA's  intent  in 
stating  in  the  proposed  approval  that  the 
cost  of  the  test  has  no  bearing  on 
approval  of  the  OA  log.  EPA  merely 
clarified  its  position  that  approval  of  the 
OA  log  as  an  authorized  test  procedure 
is  based  upon  the  physical  performance 
and  accuracy  of  the  methodology  as 
specified  in  40  CFR  146.8  (d).  Cost,  by 
itself,  is  no  reason  for  either  accepting    ' 
or  rejecting  the  method  as  an  alternative 
mechanical  integrity  testing  method. 

EPA  believes  that  the  operators  and 
UIC  Directors  should  discuss  the 
requirements  for  running  MITs  for 
specific  wells  and  determine  what  are 
the  most  cost-effective  means  by  which 
both  parties  can  meet  their  obligations. 
The  OA  log  is  neither  a  unique  nor 
mandatory  methodology  for 
demonstrating  mechanical  integrity  of 
underground  injection  wells  and  EPA  is 
not  advocating  its  exclusive  use,  but 
simply  accepting  its  validity. 
Nevertheless,  the  ultimate  discretion 
and  authority  for  specifying  MIT 


procedures  that  will  ensure  safeguarding 
USDWs  remains  with  the  appropriate 
UIC  Director. 

D.  Regulatory  Conflicts 

One  commenter  (CMA)  observed  that 
"  *  *  *  by  stating  that  on  OA  test 
should  be  run  'at  some  point  between' 
the  base  of  each  USDW  and  the 
confining  zone,  the  preamble  [to  the 
proposed  approval]  suggests  that  a  flow 
indication  in  formations  that  have  no 
regulatory  significance  would  indicate  a 
lack  of  mechanical  integrity."  EPA 
believes  the  commenter  misunderstood 
EPA's  intent.  EPA's  purpose  in  requiring 
this  operational  procedure  is  to  provide 
a  statistical  check  on  instrument 
accuracy  by  taking  a  reading  that  is 
essentially  opposite  a  portion  of  the 
borehole  that  should  be  totally 
uninfluenced  by  physical  conditions 
adjacent  to  the  confining  zone  or  the 
USDW.  Any  indication  of  flow  would 
only  require  that  additional  readings 
opposite  the  confining  and/or  USDWs 
(depending  upon  the  direction  of  the 
flow)  be  taken.  Repeat  readings 
indicating  a  "no  flow"  situation  would 
be  regarded  as  proof  that  the  well 
exhibits  mechanical  integrity. 

E.  Test  Procedures 

API  contends  that  "*  *  *  flow 
velocities  are  meaningless  in  the 
determination  of  the  presence  or 
absence  of  significant  flows"  and  that 
the  conditions  stipulating  that  the 
measured  velocities  must  be  >3  ft/ 
minute  are  irrelevant.  EPA  agrees,  in 
part,  with  this  statement.  As  stated 
above.  EPA  believes  the  OA  method 
need  only  detect  the  presence  of  flow, 
not  its  velocity.  Nonetheless,  EPA 
believes  that  OA  logging  instruments  do 
not  all  provide  accurate  measurements 
at  the  lowest  detectable  flow  velocities, 
and  the  EPA  should  allow  only  the  use 
of  those  instruments  demonstrated  to 
work  at  relatively  low  velocities.  EPA 
recognizes  that  the  early  models  of  the 
OA  instruments  were  only  proven  to  be 
able  to  accurately  resolve  flow 
velocities  in  excess  of  3  ft/minute. 
Current  models  can  accurately  and 
repeatedly  measure  water  flow 
velocities  of  ^  2.5  ft/minute.  The 
procedural  requirements  under  the 
section  on  Special  Conditions  are 
amended  accordingly. 

III.  Special  Conditions 

Limitations  for  Conducting  the  Oxygen 
Activation  Method  Mechanical  Integrity 
Test 

As  previously  mentioned,  extensive 
testing  and  evaluation  of  this  logging 
technique  has  been  conducted  by  the 
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EPA.  Based  upon  this  analysis,  the 
following  are  prescribed  limitations  for 
conducting  the  Oxygen  Activation 
Method  mechanical  integrity  test: 

(1)  The  Oxygen  Activation  Method 
has  only  been  perfected  by  a  limited 
number  of  commercial  geophysical 
logging  companies.  Only  those 
companies  providing  logging  instrument 
capable  of  detecting  flow  velocilies  of  at 
least  two  and  one-half  (2.5)  feet  per 
minute  shall  be  employed  in 
demonstrating  mechanical  integrity 
pursuant  to  40  CFR  146.8  (a)(2). 
Individual  UIC  Directors  can  supply 
interested  parties  with  a  list  of 
companies  that  provide  acceptable  OA 
logging  services. 

(2)  Determination  of  injection  zone 
isolation  and/or  fluid  flow  behind  the 
pipe  (i.e.,  flow  that  is  not  directly  related 
to  iniection)  will  require  thai  readings 
be  taken  at  a  minimum  of  three  stations. 
Three  readings  lasting  at  least  5  minutes 
or  a  single  reading  taken  over  a  15 
minute  period  must  be  taken  at  each 
stationary  position.  This  procedure 
allows  enough  information  to  be 
gathered  so  that  more  precise  results 
will  be  obtained.  In  some  cases  where 
results  are  incondnsive.  additional 
readings  over  longer  time  periods  may 
be  required  by  the  UIC  Director.  If  the 
repeat  measurements  are  identical  or 
within  the  normal  range  of  statistical 
error  for  die  instrument  then  the 
measurement  shall  be  accepted  as 
accurate  and  valid. 

(3)  Demonstration  of  iniection  zone 
isolation  also  will  require  that  the  three 
stations  be  located  far  enough  above  the 
top  of  tile  injection  zone  (at  least  10  feet) 
that  torfoulence  does  not  affect  the 
readings.  All  readings  should  be  taken 
with  the  well  injecting  fluid  at  the 
normal  rate.  The  injection  should  be 
continuous  with  minimum  rate  and 
pressure  fluctuations. 

(4)  Determination  of  flow  behind  the 
pipe  will  require  that  the  stations  be 
located  at  the  base  of  each  USDW, 
adjacent  to  the  confining  layer  which 
isolates  injection  fluids  from  the 
injection  zone,  and  at  some  point 
between  the  two  locations. 

(5)  If  any  flow  indication  is  observed 
and  is  proved  to  be  behind  the  casing 
string,  the  well  shall  fail  the  test  [i.e.,  it 
does  not  establish  mechanical  integrity 
pursuant  to  requirements  stated  in  40 
CFR  146.8  (a)(2)]. 

(6)  The  Oxygen  Activation  Method 
shall  not  be  used  in  wells  with  pipe 
diameters  less  than  1 11 /IB  inches 
(inside  diameter). 

(7)  The  Oxygen  Activation  Method 
shall  be  used  only  for  pipe  diameters  up 
to  13%  inches  (inside  diameter). 


IV.  Detenninatioo 

The  Oxygen  Activation  Method, 
subject  to  the  conditions  and  procedures 
discussed  in  this  notice,  provides  the 
necessary  information  to  demonstrate 
reliably  whether  a  well  has  significant 
fluid  movement  through  vertical 
channels  adjacent  to  the  well  bore. 

EPA  approves  this  test  as  an  effiective 
alternative  mechanical  integrity  lest  in 
all  States.  Since  the  test  has  already 
been  approved  by  EPA,  there  is  good 
cause  to  make  today's  determination 
immediately  effective. 

Dated:  {anuary  2. 1992. 
(amaa  R.  Bdar. 

Director.  Office  of  Ground  Waterand 
Drinking  Water. 
[FR  Doc.  92-665  Filed  l-S-42;  8:45  am] 


[ER-FRL-4091-S1 

Environmental  Impact  Statamanta  and 
ReguMtona;  Availability  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  December  23. 1901  through 
December  27, 1991  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  AT  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  Aphl  S,  1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-BOP-E&1031-NC  Rating 
EC2,  Butner  Federal  Correctional 
Institution  Complex,  Construction  and 
Operation,  Durham-Granville  County 
Line.  NC 

Summary:  EPA  expressed  concern 
regarding  loss  of  forested  upland 
habitat,  wetlands  and  noise  impact  and 
recommended  that  these  issues  be 
addressed  in  the  Final  EIS. 

ERP  No.  D-WA-L0e047-WA  Rating 
ECZ  Puget  Sound  Area  Electric 
Reliability  Plan,  Power  System  Problems 
Resolution,  Implementation,  section  10 
and  404  Permits.  Columbia  River  Basin. 
Several  Counties,  WA. 

Summary:  EPA  has  rated  the  Draft 
Environmental  impact  Statement  (DEIS) 
for  the  Paget  Sound  Area  Electric 
ReliabiUty  Plan  in  Washington  State 
EC2  (Envirorunental  Concerns — 
Insufficient  Information).  The  concenis 
are  based  on  the  fact  that  the 
contingency  actions  in  the  preferred 


alternative  will  cause  the  greatest 
environmental  consequences. 

ERP  No.  D-COE-C3606&-PR  RaUng 
EC2,  Rio  Grande  de  Arecibo  Basin. 
Flood  Control  Plaa  Implementation. 
Arecibo  River,  City  of  Aiecibo,  PR. 

Summary:  EPA  has  concerns  that  the 
proposed  project  has  the  potential  for 
cumulative  impacts  to  occur  as  a  result 
of  project  implementation.  Additional 
information  about  cumulative  impacts 
and  mitigation  values  has  been 
requested  for  inclusion  in  the  final  EIS. 

ERP  No.  D-NPS-Keil85-NV  Rating 
EC2,  Lake  Mead  National  Recreation 
Area.  Lakeshore  Road/NV-ieO 
Reconstruction,  Funding.  Qark  County, 
NV. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  impacts  to  water  quality, 
sensitive  species  and  biodiversity.  EPA 
requested  additional  information  hi  the 
FEIS  on  air  and  water  quality,  sensitive 
species  and  project  characterization. 

ERP  No.  D^VAD-C9900e-NY  RaUng 
EC2.  Albany  New  York  Area  National 
Cemetery  Development.  Constroction 
and  Operation.  Sites  Selection,  Town  of 
Florida.  Montgomery  Co.,  Town  of 
Saratoga  and  Town  of  Waterford, 
Saratoga  County.  NY. 

Summary:  EPA  has  concerns  about 
the  proposed  project  because  of  its 
potential  impacts  to  wetlands. 
Additional  information  is  requested  in 
the  Fmal  EIS  to  address  this  issue. 

FnalEISB 

ERP  No.  F-AFS-K6S112-CA.  Modoc 
National  Forest.  Land  and  Resource 
Management  Plan,  Implementation. 
Modoc.  Lassen  and  Siskiyou  Counties. 
CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
letter  was  sent  to  the  agency. 

ERP  No.  F-FHW-K40179-CA. 
Hollister  Bypass  Construction.  CA-15A/ 
HoUister  firom  Union/Mitcbell  Road  to 
San  Felipe  Road.  Fundmg,  Possible  GOUL 
Permit  San  Benito  CtMinty,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
letter  was  sent  to  the  agency. 

ERP  Na  F-USN-Ea4000-Oa  EMPRESS 
II  (Electromagnetic  Pulse  Radiation 
Environment  Sionilator  for  Ships) 
Operation.  Gulf  of  Mexico  and  Berthing 
Site  Selectioa  Mobile.  AL;  Golfport.  MS 
or  Pascagoula.  MS. 

StiniOMuy:  EPA  feeb  while  the  record 
of  EMP  ^anlatar  operation  has  not 
demonstrated  any  significant  jKoblems 
to  date,  it  is  not  known  v^iether  voltage 
pulses  are  compatible  with  human  or 
electronic  systems.  EPA  recommends 
that  the  Navy  contfane  to  examine  more 
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remote  locations  to  use  ihim  mBidatiak 
device. 

Dated:  January  7, 1992. 
William  a  DUMtMi^ 

Deputy  Director,  OffkmofFedentAetiYitia. 
[FR  Doc  92480  paed  t-«-a%  MS  «mf 
mi  WW  roof  ( 


[ER-FRL-4091-4] 

Environmental  Impact  Statemtnts; 
Availability 

Respengtbie  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
2e»'^073  or  (202)  2M-SlffS. 

Availability  of  Environmental  Impact 
Statements  Filed  December  30, 1991 
Through  January  3. 1902PBrsuant  to  40 
CFR150&9. 

EIS  No.  910455.  DRAFT  EIS^  COE.  ND. 
Lake  Oahe  Bridge  Conslruction,  midway 
between  Bjsmarck,  ND  and  Mobridge, 
SD,  Funding.  Emmons  and  Sioux 
Counties,  ND,  Due:  February  24, 1992, 
Contact:  Candace  Thomas  (402)  221- 
4885. 

EIS  No.  910456,  DRAFT  EIS.  AFS.  UT. 
Roundy  Reservoir  Area  Timber  Sale  and 
Road  Construction,  Iraplemeatation, 
Dixie  National  Forest,  Aquarius  Plateau, 
Escalante  Ranger  District,  Garfield 
County.  UT,  Due:  February  24, 1992, 
Contact  Kevin  R.  Scbolkoski  (801)  82B- 
4221. 

EIS  Na  920000.  LEGISLATIVE  DRAFT 
EIS,  UAF.  Strategic  Arms  Reduction 
Treaty  (START).  Agreement  between 
the  United  States  (US)  and  Union  of 
Soviet  Socialist  Republics  (USSR). 
Reduction  and  Limitation  of  Deployed 
Strategic  Offensive  Arms.  Ratification/ 
NonratiHcation,  Due:  February  24. 1992, 
Contact:  Kenneth  L  Reinertson  (70S) 
695-8942. 

EIS  No.  920001,  DRAFT  EIS.  ELM.  MT. 
SD.  Biilings/Power  River/South  Dakota 
Resource  Areas,  Oil  and  Gas  Resource 
Management  Plan  Amendment.  Leasing 
and  oievelopment,  Ndile  City  District,  MT 
and  SD.  Due:  April  la  1992,  Contact: 
Lloyd  F.  Emmon  (406)  657-626. 

Amended  Notices 

EIS  No.  910403,  DRAFT  EIS.  FHW. 
AR.  US  67  Construction,  US  67/167  to  I- 
40  West/I-430  Interchange  around  the 
North  Little  Rock  Metropolitan  Area, 
Funding,  Pulaski  County.  AR,  Due: 
January  17. 1992.  Contact:  Carl  & 
Kraehmer  (501)  324-5625:  Published  FR 
11-15-91— Review  period  extended. 
"     EIS  No.  910451.  DRAFT  EIS.  FRC.WA. 
ID,  NV.  OR.  WY.  CA.  Northwest  Natural 
Gas  Pipeline  E^qiansion  Project, 
Construction  and  Operation.  Licensing, 
from  points  in  Canada  and  the  United 
-States  to  Washington.  Ocegen,  Idaho. 


Wyoniag.  Nevada  ami  Califionua.  WA. 
OR,  Dk  WY.  NV  and  CA.  Due:  February 
18. 1992.  CoBtaet:  Laiuni  O'DooneU 
(202)  200-0674  Published  FR  (0-03^92— 
Title  CsBtcctioB. 

Dated:  )amMr/ 7, 1992 
William  D.  DickanoB. 

Depot  f  Director,  Office  of  Fettavl  Activities. 
[FR  Doc  a2-«79  Hfed  t-9-92;  8:4S  am) 
MUMQCOOK 


(FRL-4091-tI 

Govaiiiiiiaiiti  Oowiad  liwanllona: 
AvailaMi  for  Ucanaing 

agency:  Environmental  Protection 

Agenqr. 

ACTMN:  Notice  of  availability  of 

inventions  for  hcensing. 

summary:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  licensing  in  the  United 
States  in  accordance  with  35  U.S.C.  207 
and  37  CFR  part  404  (1990).  Pursuant  to 
37  CFR  404.7.  the  Government  may  grant 
exclusive  or  partially  exclusive  licenses 
on  any  of  the  inventions  listed  below 
three  months  after  the  date  of  this 
notice. 

Copies  of  the  patents  and  listed  patent 
applications  are  available  from  the 
person  indicated  below.  Requests  for 
copies  of  patents  must  include  the 
patent  number  and  requests  for  copies 
of  patent  applications  must  include  the 
patent  application  serial  number.  An 
application  for  a  license  should  include 
the  information  set  forth  in  37  CFR  404.8. 
including  applicant's  plan  for 
development  or  marketing  the  invention. 
DATES:  January  10. 1992. 

FOR  FURTHEN  INFORMATIOM  CONTACT. 

Thomas  Gorman,  Patent  Counsel,  Office 
of  General  Counsel  (LE-132G),  U.S. 
Environmental  Protection  Agency. 
Washington,  DC  20460,  Telephone  (202) 
260-75ia 

Patents 

'  Patent  4.600,559:  Vacuum  Extractor 
With  Cryogenic  Concentration  and 
Capillary  Interface;  issued  July  15, 1986. 

Patent  4,657,464:  Chemical  Destruction 
of  Halogenated  Aliphatic  Hydrocarbons; 
issued  June  23, 1986. 

Patent  4,902,318:  Inlet  Apparatus  for 
Gas-Aerosol  Sampling;  issued  February 
20. 1990. 

Patent  5,007, 4«AWoodstove  far 
Heated  Air  Forced  Into  •  Secondary 
Combuation  Chamber  and  Method  of 
Operating  Same;  issued  April  16, 1991. 

Patent  5,021,229:  Reduction  of 
Chlorinated  Organicaln  tke  i 
of  Wastes:  June  4, 1991. 


Patau  SJUa,17S:  Method  for  d)* 
Destruction  of  Halogenated  Organic 
Compouada-in  a  Csniaminated  Medium. 
May  2&  1993. 

Pateta5,039J50i  Method  for  the 
DeGomposition  of  Halogeaatcd  Orgaoic 
Compounds  in  a  Contaminated  Medium, 
issued  August  13, 1991. 

Patent  5,059,219:  Electroprecipilator 
With  Alternating  Charging  and  Short 
Collector  Sections;  issued  October  22, 
1991. 

Patent  5.064.526:  Method  for  the  Base- 
Cataiyzeo  uecosiposiiioo  of 
Halogenated  and  Non-Halogenated 
Organic  Gampotmds  in  a  Contaminated 
Medium;  issued  November  12, 1991 

Patent  Application 

Patent  Application  Q7/788890:  Single 
Chamber  Woodstove  With  Description 
of  Products  of  Incomplete  Combustion 
Enttanced  By  a  Gaseoos-fueled  Not 
Burner  filed  November?,  1991. 
Raymond  B.  Ludwissenvski, 
Acting  Assistance  Administrator  aad  General 
Counsel. 
[FR  Doc.  92-667  Ftkd  l-»-92;  B:4S  am) 


[FRL 


II 


Opan  Mealing  on  January  27  A  28, 
1992  of  Sw  Chamical  Aoddant 
Prcvanlion  SubcommittBaol  tlia 
Enviranmanlal  MaaaaranwRts  and 

tf^ft^^^M^^^^^kl    ^k^^d^^rf^h^^fr  ^fta^^^A^k^kAi^^^k 

wnvnHSai  MBOBOTh  n  wVW  iuuh 

Commlttao  of  tba  Hafeonal  Advioory 
Council  for  Environmantal  PoMcy  and 
Technology  (MACEPT) 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  the  meeting  of  the  Chemical 
Accident  Prevention  Subcommittee  of 
the  Environmental  Measurements  and 
Chemical  Accident  Prevention  (EM/ 
CAP)  Committee.  The  EM/CAP 
Committee  is  a  standing  committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  an  advisory  coanaittee  to  die 
Administrator  of  the  EPA.  The  meeting 
will  canvcne  January  27,  from  12  noon  to 
5  p.m.  and  January  26  from  9  ajn.  to  5 
p.m.  at  Delta  Research  Corp..  1501 
Wilson  Boulevard,  suite  120U  Arltagton, 
Virginia. 

Thesabiects  for  discussion  wiU  be  a 
draft  report  on  methods  of  measuring 
success  in  chemical  accident  prevention, 
and  draft  principles  for  chemicai 
accident  prevention.  Copies  of  both  wiU 
be  available  at  the  meeting.  The 
subcoamittee's  two  wockiaftgraapa,  the 
Problem  Definition/Meaaorements 
Working  Group  aad  the  NAanagement 
Praciices/CoBunnnication  Working 
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Croup,  will  meet  in  a  short  break-out 
session. 

The  meeting  will  be  open  to  the 
public.  Additional  information  may  be 
obtained  from  David  Graham  at  (202) 
260-9743,  or  by  written  request  sent  by 
fax  (202)  260-3882. 

Dated:  December  20. 1991. 
Abby ).  Pirnie, 

NACEPT  Designated  Federal  Official. 
(FR  Doc.  92-668  Filed  1-9-92;  8:45  am) 

BHXMO  COOC  •560-M-M 

ENVIRONMENTAL  PROTECTION 
AGENCY  (EPA)  < 

(FRL-4092-2]  ' 

Privacy  Act  of  1974;  Systems  of 
Records 

ACnOM:  Notice  of  deletion  of  systems  of 
records  and  proposed  new  system  of 
records. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  establish  a 
new  system  of  records.  "EPA  Travel. 
Other  Accounts  Payable  and  Accounts 
Receivable  Files."  EPA  is  also  deleting 
two  existing  EPA  systems  of  records: 
'Travel  Voucher.  Advance  Cards  and 
Payee.File  System  (EPA-7)."  and 
"Accounts  Receivable  Module  (EPA- 
25)."  Records  from  the  deleted  systems 
will  become  part  of  the  new  system  of 
records.  Additionally,  this  new  system 
will  contain  accounts  payable  flies. 
EFFECTIVE  DATE:  The  proposed  new 
system  of  records  will  be  effective, 
without  further  notice.  60  days  from  the 
date  of  Federal  Register  publication. 
(March  10. 1992).  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADOflESSES:  Comments  should  be 
addressed  to:  Director,  Financial 
Management  Division,  (PM-226F).  EPA, 
401  M  Street,  SW..  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sallyanne  Harper.  Director,  Financial 
Management  Division  (PM-226F).  EPA. 
401  M  Street.  SW..  Washington.  DC 
20460.  Telephone:  (202)  260-5097. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C.  552a).  EPA 
previously  published  in  the  Federal 
Register  notices  of  two  systems  of 
records:  "EPA-7.  Travel  Voucher 
Folders,  Advance  Cards  and  Payee 
Files."  which  was  last  published  in  the 
Federal  Register  on  January  25, 1978  (43 
FR  3502),  and  "EPA-2S.  Accounts 
Receivable  Module,"  which  was  last 
published  in  the  Federal  Register  on  July 


26. 1989  (54  FR  3108).  These  systems  are 
being  deleted  because  records  included 
in  the  systems  will  be  consolidated  in  a 
new  Privacy  Act  system  of  records  also 
being  published  this  date.  Accordingly, 
this  notice  formally  deletes  systems  of 
records  EPA-7  and  EPA-25. 

EPA  is  also  proposing  to  establish  a 
new  system  of  records,  "EPA  Travel, 
Other  Accounts  Payable  and  Accounts 
Receivable  Files."  This  new  system  of 
records  is  primarily  an  automated 
information  system  which  includes  all 
records  related  to  the  Agency's  flnanciai 
and  budgetary  responsibilities.  It 
consists  of  an  accounts  receivable 
module  containing  all  records  in  the 
deleted  EPA-25  system  notice,  a  travel 
module  containing  all  records  from  the 
deleted  EPA-7  system  notice,  and  a  new 
accounts  payable  module.  This  new 
system  of  records  is  being  established  to 
provide  a  more  efficient  and  accurate 
method  of  recording  and  tracking  all 
monies  owed  to  EPA  and  all  monies 
owed  by  EPA  for  authorized  travel  and 
other  services  performed  for  the  Agency. 
Records  in  this  system  will  also  be  used 
to  assist  EPA  in  collecting  debts  owed 
the  Agency  pursuant  to  the  Debt 
Collection  Act  of  1982  (Pub.  L  97-365). 

Proposed  routine  uses  for  this  system 
of  records  include  disclosures  of  names, 
addresses,  and  Social  Security  Numbers 
of  individuals  and  information  related  to 
their  debts  for  debt  collection  purposes. 
These  disclosures  are  compatible  with 
the  purpose  for  which  the  records  are 
collected  because  they  are  either 
speciflcally  authorized  by  the  Debt 
Collection  Act  or  are  consistent  with 
and  directly  related  to  the  purposes  of 
the  Act.  Other  proposed  routine  uses  for 
this  system  of  records  are  compatible 
with  the  purposes  for  which  the 
information  in  this  system  is  collected 
because  they  are  appropriate  and 
necessary  to  carry  out  EPA's  flnanciai 
management  responsibilities. 

In  accordance  with  5  U.S.C.  552a(r), 
EPA  has  provided  a  report  on  this 
system  of  records  to  the  Office  of 
Management  and  Budget  and  the 
Congress. 

Dated:  November  29. 1991. 
Edward  Hanley, 

Acting  Assistant  Administrator  for 
Administration  and  Resources  Management. 

EPA-29 

SYSTEM  NAMC: 

EPA  Travel.  Other  Accounts  Payable 
and  Accounts  Receivable  Files  EPA/ 
FMD. 

SCCURTfY  CLASSIFICATION: 

None. 
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SYSTEM  location: 

All  EPA  Servicing  Finance  Offlces. 
These  are: 
Headquarters— 401  M  Street.  SW. 

Washington.  D.C.  20460 
Region  1— John  F.  Kennedy  Bldg.  R2203. 

Boston.  MA  02203 
Region  2—26  Federal  Plaza,  New  York, 

NY  10278 
Region  3—841  Chestnut  Street. 

Philadelphia.  PA  19107 
Region  4—345  Courtland  Street.  NE, 

Atlanta,  GA  30365 
Region  5—230  South  Dearborn  Street, 

Chicago,  IL  60604 
Region  6—1445  Ross  Avenue,  Suite  1200, 

Dallas,  TX  75202-2733 
Region  7 — 726  Minnesota  Avenue, 

Kansas  City,  KS  66101 
Region  8—999 18th  Street,  Suite  500,     . 

Denver,  CO  80202-2405 
Region  9 — 75  Hawthorne  Street,  San 

Francisco,  CA  94105 
Region  10—1200  6th  Avenue,  Seattle. 

WA  98101 
Cincinnati  Financial  O^ice — ^26  West 

Martin  Luther  King  Dr.,  Cincinnati. 

OH  45268 
Las  Vegas  Financial  Offlce— P.O.  Box 

98515.  Us  Vegas.  NV  89193-8515 
Research  Triangle  Park,  North  Carolina 

(MD-20).  27711 

CATEQORICS  OF  MOIVIOUALS  COVERED  BY  TNC 

system: 

Individuals  who  owe  monies  to  and 
individuals  who  are  owed  monies  from 
the  Environmental  Protection  Agency 
(EPA)  are  covered  by  the  system.  This 
includes,  but  is  not  limited  to,  monies 
owed  to  EPA  for  refunds,  penalties, 
travel  advances.  Interagency 
Agreements,  or  Freedom  of  Information 
Requests.  This  system  also  contains 
information  on  corporations  and  other 
entities  who  are  in  debt  to  EPA.  Records 
on  the  corporations  and  other  entities 
are  not  subject  to  the  Privacy  Act.  This 
system  also  includes  monies  owed  by 
EPA  to  Agency  employees,  consultants, 
private  citizens  and  others  who  travel  or 
perform  other  services  for  EPA. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  is  composed  of 
an  accounts  receivable  module  and 
travel  and  other  accoimts  payable 
modules.  The  system  contains  personal 
identifying  information  such  as  names, 
addresses,  and  Social  Security  numbers 
of  persons  indebted  to  or  owed  money    - 
by  EPA.  The  accounts  receivable 
module  contains  information  about  the 
nature  of  the  debt  or  claim,  the  amount 
owed,  the  history  status  of  the  debt,  and 
information  which  relates  to  and 
documents  efforts  to  collect  debts  owed 
the  Agency.  The  travel  and  other 
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accounts  payable  medolefrcOBtaiR 
infonDotion  abeat  the  trawd 
authoriz^ien;  travel  vaucken,  which, 
support  the  dain  fior  teiabniseiBeiit  to 
the  traveiec;  trafvel  adwaoce 
authorization*,  whkh  provide  fuui 
advaoces  to  pay  tnret  expenses 
incurred  in  the  periiarrasnce  of  efikdal 
government  busaiess;  ami  finally, 
itemized  invoices  for  other  service! 
performed  for  EPA. 

AUTMOMW  MW  MMNTSNMICS  OP  TNS 

•vsrciK 

31  U.S.C.  3511-3513;  5  U.&C.  5514;  31 
U.S.C.  3702;  31  U.&a  3711  et  seq; «» 
U.S.C.  3101;  Executive  Order  9397. 

purpose: 

Records  in  the  accounts  receivable 
module  will  be  used  primarily  to  create 
a  record  of,  and  to  track,  all  accounts 
receivable  and  to  assist  EPA  in 
collecting  debts  owed  the  Agency. 
Records  in  the  travel  and  other  accounts 
payable  modules  will  be  used  primarily 
to  create  a  record  of  and  to  track  all 
monies  owed  by  EPA  for  authsrized 
travel  and  for  other  services  perfonaed 
for  EPA. 

NOUTNie  uses  OP  neconos  maintaineo  m 

USERS  ANO  THE  PURPOSCS  OP  SUCH  uses: 

Information  in  this  sjpstem  ntay  be 
disclosed  for  routine  nses  as  MIows; 

1.  To  a  Member  of  Congress  er  a 
congressional  office  in  response  to  an 
inquiry  from  that  Member  or  office  made 
at  the  request  of  the  individual  to  whom 
the  record  pertains. 

2.  To  EPA  contractors,  grantees  or 
volunteers  who  have  been  engaged  to 
assist  EPA  in  the  performance  of  a 
contract,  service,  grant,  cooperative 
agreement  or  other  activity  related  to 
this  system  of  records  and  who  need  to 
have  access  to  the  records  in  order  to 
perform  the  activity.  Recipients  are 
required  to  maintain  records  in  the 
system  in  accordance  wiA  the 
requirements  of  the  Privacy  Act 

3.  To  union  representatives  when 
relevant  and  necessary  to  their  duties  as 
exclusive  bargaining  agents  under  the 
Civil  Service  Reform  Act  of  1978, 5 
U.S.C.  7111  and  7114. 

4.  To  a  Federal  agency  which  has 
requested  information  relevant  to  its 
decision  in  connection  with  the  hiring  or 
retention  of  an  employee;  the  reporting 
of  an  investigation  on  an  employee;  the 
letting  of  a  contract;  or  the  issuance  of  a 
security  clearance,  license,  grant,  or 
other  benefit. 

5.  To  a  Federal,  State  or  local  agency 
where  necessary  to  enable  EPA  to 
obtain  informelion  relevant  to  an  EPA 
decision  cencermng  die  hiring  or 
retention  of  an  employee;  Ihe  letting  of  a 


contract,  or  ihe  isauice  of  s  sccarity 
clearance,  licnvs,  ^aat,  or  other 
benefit. 

6.  To  an  appropriate  Federal,  State; 
local  or  foreign  agency  responsible  for 
investigating,,  prosecuting,  enforcing,  or 
implementing  a  statute,  rafe,  regulation 
or  order,  where  there  is  an  rndication  of 
a  violation  or  potential  viofetion  of  the 
statute,  rale,  regulation  or  order  and  the 
information  discfosed  is  relevant  to  the 
matter. 

■7.  To  the  OepartBCBt  of  Justice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticipated  litigation  in  which  one  of  the 
following  is  a  party  or  has  an  interest: 
(a)  EPA  or  any  of  its  components,  (b]  an 
EPA  employee  in  hia  or  her  official 
capacity,  (c)  an  EPA  empfoyee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  is  tepreaentiqg  or 
considering  representation  of  the 
employee,  oc  (d)  the  United  States 
where  EPA  determiaes  that  the  ikigatioa 
is  likely  to  affect  the  Agency. 

8.  In  a  proceecfing  before  a  court,  other 
adjudicative  body  or  grand  jury,  or  in  an 
administrative  or  regetetory  proceeding, 
to  the  extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected  and  is 
relevant  and  necessary  to  the 
proceeding  in  which  one  of  the  following 
is  a  party  or  has  an  interest:  (a)  EPA  or 
any  of  its  compoacBts,  (b)  as  HPA 
employee  in  his  or  her  official  capacity, 
(c)  an  EPA  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  is  representing  or 
considering  representation  of  the 
employee,  or  fd)  die  United  States 
where  EPA  determines  that  the  litigation 
is  likely  to  affect  the  Agency.  Such 
disclosures  inchide,  but  are  not  limited 
to,  those  made  in  the  course  of 
presenting  evidence,  conducting 
settlement  negotiations,  and  responding 
to  subpoenas  and  requests  for 
discovery. 

9.  To  representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  ar^onducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and  2906. 

10.  To  the  Genciai  Accounting  Office, 
Office  of  Management  and  Budget,  and 
Department  of  Treasury  for  the  purposes 
of  carrying  out  EPA's  financial 
management  responsibilities. 

11.  To  provide  information  as 
necessary  to  other  Federal,  Stale,  local 
and  foreign  agencies  conducting 
computer  matching  programs  to  help 
eliminate  fraod  and  abuse  and  to  detect 
unauthorized  overpayments  made  to 


individoefc  fin  that  event,  EPA  wifl 
comply  with  the  Compoter  Matching 
and  Privacy  Protection  Act  of  T988  and 
appropriate  Office  of  Management  and 
Budget  guidelines]. 

12.  The  folknvuig  disdosares  of 
infonaation  in  this  system  may  be  made 
in  order  to  kelp  collect  debts  owed  the 
EPA 

a.  To  provide  tofennatioa  to  the 
Internal  Revenue  Service  in  order  to 
obtain  taxpayer  mailing  addresses  to 
locate  such  taxpayers  for  the  purposes 
of  coRecting  debts  owed  the  EPA. 

b.  To  provide  taxpayer  mailing 
addresses  obtained  from  the  IRS  to 
agents  of  EPA  in  order  to  locate  the 
taxpayer  for  debt  collection  purposes. 
The  Debt  Collection  Act  of  1982 
prohibits  the  dfsdosure  of  such  mailing 
addresses  to  consumer  reporting 
agencies  except  for  the  purpose  of 
having  such  agendes  prepare  reports  on 
the  taxpayer  for  use  by  Federal 
agencies.  Accordingly,  EPA  will  disclose 
this  information  to  consumer  reporting 
agencies  only  to  obtain  credit  reports  to 
help  colled  debts  owed  the  EPA. 

c.  To  provide  debtor  infomvation  to 
consumer  reporting  agencies  in  order  to 
obtain  credit  reports  for  use  by  EPA  for 
debt  collection  purposes. 

d.  To  provide  debtor  information  to 
other  Federal  agencies  to  effect  salary 
and  administrative  offsets. 

e.  To  provide  debtor  information  to 
debt  coMcctieii  agendes  under  contrad 
to  EPA  to  he>p  collect  debits  owed  EPA. 
Such  agencies  will  be  required  to 
comply  with  the  Privacy  Act  and  their 
agents  will  be  made  subfect  to  the 
criminal  penetty  provisions  of  the  Act. 

f.  To  provide  debtor  information  to  the 
Justice  Department  for  litigation  or 
further  administrative  action  in 
connection  with  debt  collection. 

g.  To  provide  debtor  information  to 
the  Internal  Revenue  Service  for  the 
purpose  of  reporting  discharged  debts 
declared  uncollectible  as  a  result  of 
defaulted  obligations. 

Note:  The  term  "debtor  infonnation~  as 
used  in  the  routine  uses  above  is  limited  to 
the  individual's  name,  address,  social 
security  number,  and  other  infonnation 
necessary  to  identify  the  individual:  the 
amount,  status  and  history  of  the  claim:  and 
the  agency  or  program  under  which  the  claim 
arose, 

oisclosurb  to  cdwsumir  reportins 
agencies: 

Pursuant  to  5  U.S.C.  552a(b)(12). 
disclosure  may  be  made  to  a  consumer 
reporting  agency  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  16S\a[f)) 
or  the  Federal  Claims  Caltection  Act  of 
1966  (31  U.S.C.  3701(a)(3)h 


1184 


Federal  RegUter  /  Vol.  57.  No.  7  /  Friday.  January  10.  1992  /  Notices 


MUCIES  AND  MOCeOUmS  fON  rrOMNQ, 
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rroNAoe 

Tapes,  disks,  printouts,  and  other  hard 
copies:  Paper  and  disk  records 
maintained  by  each  Servicing^jnance 
Office  (located  in  14  offices  natimwide). 
Computer  tapes  and  disks  maintained  in 
Research  Triangle  Park— National 
Computer  Center.  NC. 

RCTwcvAaiuTr: 

Accounts  receivable  module  records 
are  indexed  by  account  receivable 
control  number  (a  number  assigned  to 
each  "incoming"  account  receivable). 
Individual  records  can  be  accessed  by 
using  a  cross  reference  table  which  links 
accounts  receivable  control  numbers 
with  debtors  names  and  associated 
debtor  information.  Travel  and  other 
accounts  payable  modules  records  are 
retrievable  by  name  and  social  security 
number. 

SAFEOUANOS:  | 

Records  are  accessible  only  to 
authorized  EPA  or  contractor  personnel 
For  automated  records,  only  authorized 
personnel  with  proper  passwords  may 
access  records.  Manual  records  and 
computer  terminals  are  maintained  in 
offices  which  are  locked  during  nonduty 
hours.  I 

NCTCMTION  ANO  disposal: 

Manual  records  are  maintained  until 
the  indebtness  is  paid  to  EPA.  or 
payment  is  made  by  EPA.  at  which  time 
they  are  disposed  of  in  a  manner  which 
ensures  confioentiality  of  the 
information.  Automated  records  are 
purged  annually  tor  completed  activity. 
Ultimately,  nU  records  are  disposed  of  in 
a  manner  consistent  with  EPA  Records 
Control  Scneduies. 

SYSTEM  MANAGCIX  S)  ANO  AOOKCSS: 

Director,  Fmancial  Management 
Division.  {PM-<J^6F),  EPA,  401 M  Street, 
SW.,  Washington,  DC  2046a 

NOrmCATIOM  PMOCCOUHES: 

Current  EPA  employees  who  wish  to 
determine  whether  this  system  of 
records  contains  information  on  them 
may  do  so  by  contacting  the  appropriate 
Agency  Servicing  Finance  Office  in 
person.  Employees  must  present  their 
photo  identiHcation  passes  to  verify 
identity.  EPA  employees  may,  and  all 
other  individuals  must  submit  their 
inquiries  in  writing  to  the  System 
Manager  at  the  address  listed  above. 
Written  requests  should  be  notarized 
and  should  contain  the  requester's  full 
name,  current  address,  telephone 
number,  and  Social  Seouity  Number 


(SSN).  The  SSN  will  be  used  only  for 
identification  purposes.  The  System 
Manager  may  require  additional 
information. 

RCCORD  ACCESS  mOCCDUMS: 

Current  EPA  employees  and  others 
who  wish  to  obtain  a  copy  of  a  record 
pertaining  to  them  should  follow  the 
Notification  Procedure  described  above. 
In  addition,  the  records  being  sought 
must  be  specified. 

CONTESTINO  NCCONO  mOCEOURES: 

Persons  wishing  to  request  a 
correction  or  amendment  of  a  record 
pertaining  to  them  should  follow  the 
Notification  Procedure  described  above. 
In  addition,  they  should  identify  the 
record  which  they  wish  corrected  and 
the  corrective  action  sought,  and 
provide  supporting  justification  for  the 
correction. 

Rscono  souncE  cateoowes: 

Individuals  covered  by  the  system, 
supervisors,  consumer  reporting 
agencies,  debt  collection  agencies,  the 
Department  of  the  Treasury  and  other 
Federal  agencies. 

SYSTEMS  EXEMTTEO  mOM  CEnTAM 
moVISIONS  OP  TNI  ACR 

None. 
[FR  Doc  92-669  Filed  1-0-92: 8:45  am] 
SNXMaCOOEl 


FEDERAL  MARITIME  COMMISSION 

Port  Of  New  Orleans  et  aL, 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  103Z5.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-000015-001, 

Title:  Port  of  New  Orleans/ 
Continental  Grain  Company  Lease 
Agreement 

Parties:  Port  of  New  Orleans  (**IH>rt"). 
Continental  Grain  Company  ("CGC'). 


Synopsis:  This  Agreement  filed 
December  31, 1991,  provides  that  upon 
stated  conditions.  The  Port  consents  to 
CGC  mortgaging  or  assigning  its  right 
title  and  interest  under  the  agreement  as 
security  for  performance  of  its 
obligations  in  connection  with  the  sale 
and  lease  of  gram  elevator  facilities 
associated  with  the  terminal  facilities  at 
Westwego,  Louisiana. 

Agreement  No.:  224-200245-001. 

Title:  Port  of  Seattle/British  Columbia 
Stena  Line.  Ltd.  Lease  Agreement 

Parties:  Port  of  Seattle.  British 
Columbia  Stena  Line.  Ltd. 

Synopsis:  The  Agreement  filed 
December  30, 1991,  provides  for 
termination  of  the  Basic  Lease. 
Termination  to  become  effective 
February  5, 1992. 

Dated:  January  6, 1992. 

By  Order  of  the  Federal  Maritime 
Commissioa 
foMph  C  Mking. 
Secretary. 

(FR  Doc  92-577  Filed  l-»-«2: 8:45  am] 
BNJJNa  coos  •7*»41-« 


FEDERAL  RESERVE  SYSTEM 

AssodatMl  Bano<Corp,  •!  aL; 
ForiMtioM  of;  AoquisHkxw  by;  and 
M«rg«r«  of  Bank  HoMbig  CompaniM 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Soard  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  eadi  of  these  applications 
must^  received  not  later  than  February 
3. 1992. 
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A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Associated  Banc-Corp,  Green  Bay, 
Wisconsin;  to  merge  with  Northeast 
Wisconsin  Financial  Services,  Inc.. 
Sturgeon  Bay.  Wisconsin,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Sturgeon  Bay,  Sturgeon  Bay,  Wisconsin. 

2.  Dixon  Bancshares,  Inc.,  Rolfe,  Iowa; 
to  become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Rolfe  State  Bank,  Rolfe,  Iowa,  and 
63.85  percent  of  the  voting  shares  of 
Citizens  State  Bank.  Sheldon,  Iowa. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Minnesota-Wisconsin  Bancshares. 
Inc.,  Newport,  Minnesota;  to  merge  with 
MidAmerica  Bancorporation.  Inc.. 
Newport,  Minnesota,  and  thereby 
indirectly  acquire  MidAmerica  Bank 
Newport,  Newport,  Minnesota,  and 
MidAmerica  Bank,  N.A.,  Roseville, 
Minnesota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  C.S.  Bancshares,  Inc.,  Chillicothe, 
Missouri;  to  acquire  100  percent  of  the 
voting  shares  of  Alma  Bancshares 
Corporation,  Concordia,  Missouri,  and 
thereby  indirectly  acquire  Alma  Bank  of 
Concordia,  Concordia,  Missouri. 

2.  Great  Western  Securities,  Inc., 
Omaha,  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of  The  Bank 
of  Bellevue,  Bellevue,  Nebraska. 

3.  North  Platte  Corporation, 
Torrington,  Wyoming;  to  acquire  100 
percent  of  the  voting  shares  of  Woriand 
Holding  Company,  Woriand,  Wyoming, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Woriand.  Woriand, 
Wyoming. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6, 1992.^ 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  92-581  Filed  1-9-92:  8:45  am] 
BILUNO  CODE  UlO-OI-f 


Lee  R.  (Sr.)  and  Katherine  M. 
Anderson,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Sliares  of  Banks  or  Bank  Holding '^ 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 


considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  o^ices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  31, 1992. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Lee  R.  (Sr.)  and  Katherine  M. 
Anderson,  Minneapolis,  Minnesota;  to 
acquire  an  additional  8.5  percent  of  the 
voting  shares  of  Rocky  Mountain 
Bankshares,  Inc.,  Aspen,  Colorado,  for  a 
total  of  33  percent,  and  thereby 
indirectly  acquire  The  Bank  of  Aspen, 
Aspen,  Colorado. 

2.  Kim  M.  and  Linda  S.  Ricketts, 
JTWROS,  Salisbury.  Missouri;  to 
acquire  an  additional  8.75  percent  of  the 
voting  shares  of  RMB  Bancshares,  Inc.. 
Marceline.  Missouri,  for  a  total  of  28.75 
percent,  and  thereby  indirectly  acquire 
Regional  Missouri  Bank,  Marceline, 
Missouri. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  L.  Michael  Ashbrook,  Monroe, 
Louisiana,  to  acquire  20.37  percent  of 
the  voting  shares  of  LBO  Bancorp,  Inc.. 
West  Monroe,  Louisiana,  and  thereby 
indirectly  acquire  Louisiana  Bank  of 
Ouachita  Parish,  West  Monroe, 
Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  6, 1992. 
Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  92-580  Filed  1-9-92:  8:45  am] 

BILUNG  COOE  MKMII-F 


National  Westminster  Bank,  PLC, 
London,  England;  Application  to 
Engage  De  Novo  in  Providing 
Investment  Advice,  Execution  and 
Clearance  of  Futures  Contracts  and 
Options  on  Futures  Contracts  on 
Stock  Indexes,  and  Providing 
Investment  Advice  on  These 
Instruments 

National  Westminster  Bank,  PLC. 
London,  England  ("Applicant"),  has 
applied  pursuant  to  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(6))  ("BHC  Act")  and  9  225.23(a) 
of  the  Board's  Regulation  Y  (12  CFR 


225.23(a)),  to  acquire  all  of  the 
outstanding  shares  of  Bums  Fry  Futures. 
Inc.,  Chicago.  Illinois  ("Company"),  and 
through  Company,  to  engage  de  novo  in 
the  execution  and  clearance  on  major 
commodity  exchanges  of  various  futures 
contracts  and  options  thereon  as  a 
futures  commission  merchant  ("FCM"), 
and  providing  investment  advice  on 
these  instruments.  These  activities 
would  be  conducted  in  the  United  States 
and  abroad. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto."  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  "closely  related 
to  banking."  Second,  the  Board  must 
fmd  in  a  particular  case  that  the 
performance  of  the  activity  by  the 
applicant  bank  holding  company  may 
reasonably  be  expected  to  produce 
public  benefits  that  outweigh  possible 
adverse  effects. 

Based  on  the  guidelines  established  in 
National  Courier  Association  v.  Board 
of  Governors  of  the  Federal  Reserve 
System,  516  F.2d  1229, 1237  (D.C.  Cir. 
1975),  a  particular  activity  may  be  found 
to  meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that:  (1)  Banks 
generally  have  in  fact  provided  the 
proposed  activity;  (2)  banks  generally 
provide  services  that  are  operationally 
or  functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
(3)  banks  generally  provide  services  that 
are  so  integrally  related  to  the  proposed 
activity  as  to  require  their  provision  in  a 
specialized  form.  The  National  Courier 
guidelines  are  not,  however,  the 
exclusive  basis  for  finding  a  proposed 
activity  closely  related  to  banking,  and 
the  Board  may  consider  any  other  basis 
that  may  demonstrate  that  the  activity 
has  a  reasonable  or  close  relationship  to 
banking. 

Applicant  believes  that  these 
proposed  activities  are  "so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto."  With  one  exception, 
the  Board  has  previously  approved  the 
execution  and  clearance  of  the  stock 
index  futures  contracts  and  options 
thereon  for  which  Applicant  seeks 
authority,  as  well  as  the  provision  of 
related  investment  advice.  See  12  CFR 
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225.25(b)(18).  (19).  5ee  also,  e.g..  The 
Sanwa  Bank.  Limited,  77  Federal 
Reserve  Bulletin  64  (1991):  The 
Hongkong  and  Shanghai  Banking 
Corporation,  76  Federal  Reserve  Bulletin 
770  (1990);  Chemical  Banking 
Corporation,  76  Federal  Reserve  Bulletin 
660  (1990):  The  Long-Term  Credit  Bank 
of  Japan.  Limited,  74  Federal  Reserve 
Bulletin  573  (1988).  In  conducting  these 
activities.  Applicant  states  that 
Company  would  comply  with  the 
conditions  set  forth  in  sections 
225.25(b)(18)  and  (19)  of  Regulation  Y.  as 
well  as  the  prudential  limitations 
established  by  the  Board  in  previous 
orders. 

Applicant  also  proposes  that 
Company  provide  investment  advice 
and  engage  in  the  execution  and 
clearance  on  the  Chicago  Mercantile 
Exchange  ("CME")  of  the  Nikkei  Stock 
Average  futures  contract  and  options 
thereon.  Applicant  takes  the  position 
that  the  proposed  activities  with  respect 
to  the  Nikkei  Stock  Average  futures 
contract  and  options  thereon  are 
"closely  related  to  banking"  under  the 
National  Courier  standard.  According  to 
Apj}licant.  the  contract  terms, 
specifications  and  risk  management 
applications  of  futures  contracts  and 
options  on  futures  contracts  on  the 
Nikkei  Stock  Average  traded  on  the 
CME  are  functionally  identical  to  those 
of  other  index  products  specifically 
approved  by  prior  Board  Order, 
including  the  Nikkei  Stock  Average 
futures  contract  traded  on  the  Singapore 
International  Monetary  Exchange 
("SIMEX"). 

Although  Applicant  acknowledges 
that  certain  differences  do  exist  in  the 
contracts  traded  on  each  exchange. 
Applicant  believes  that  these 
differences  merely  result  from  the  naturfe 
of  trading  conducted  on  the  CME  and 
the  SIMEX.  and  have  no  impact  on  the 
nature  of  the  products  traded  nor  on  the 
risk  management  applications  of  the 
product.  For  instance,  the  contract  value 
of  the  Nikkei  traded  on  the  CME  is 
stated  in  U.S.  dollars,  while  the  contract 
value  of  the  Nikkei  traded  on  the  SIMEX 
is  stated  in  Japanese  Yen.  Accordingly. 
Applicant  contends  that  the  proposed 
activities  are  functionally  similar  to 
those  currently  being  conducted  by 
banks  and  bank  holding  companies  and 
are  therefore  closely  related  to  banking. 

Applicant  takes  the  position  that  the 
proposed  activities  will  benefit  the 
public.  Applicant  believes  that  it  will 
promote  competition  and  provide  added 
convenience  to  customers  of  Company 
and  gains  in  efficiency.  Moreover, 
Applicant  believes  that  these  benefits 
wttl  outweigh  any  possible  adverse 


effects  of  the  proposed  activities  and 
that,  indeed,  no  adverse  efi^ects  are 
currently  foreseen. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551.  not  later  than  February  5i 
1992.  Any  request  for  a  hearing  on  this 
application  must  as  required  by 
9  262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  reasons 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the  evidence 
that  would  be  presented  at  a  hearing, 
and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Federal  Reserve  Bank 
of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  6, 1982. 
Jennifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
(PR  Ooc  92-582  Filed  1-9-82;  8:45  an] 
■UMO  cooc  siia^i-r 


Southern  National  Corporation; 
Acquiattlon  of  Compeny  Engaged  In 
Permissible  NonbanWng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  $  225.23(aJ(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4{c)(B)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 


decreased  or  unfair,  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  <A 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Conunents  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  dian  January  31. 
1992. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Senior  Vice 
President)  701  East  Byrd  Street 
Richmond,  Virginia  23261: 

1.  Southern  National  Corporation, 
Lumberton,  North  Carolina:  to  acquire 
Workman's  Bancorp,  Inc.,  Mount  Airy, 
North  Carolina,  and  thereby  engage  in 
owning  and  operating  a  savings  and 
loan  association  pursuant  to  S 
225.2S(b)(9)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6. 1992. 
Jennifer  |.  JoiiBaon, 
Associate  Secretary  of  tite  Board 
(FR  Doc.  92-583  Filed  1-9-92: 8:45  am) 
BHXNte  COOC  MM-OVf 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEftVICES 

Administration  for  Children  and 
Families 

Forms  Sutmiitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Administration  for  Children  and 
Families  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
This  collection  package  is  being 
submitted  for  expedited  review  in 
compliance  with  5  CFR  1320.18. 

The  information  collection  request 
submitted  to  OMB  is  a  Child  Support 
and  Alimony  Supplement  to  the  U.S. 
Census  Bureau's  April  1992  Current 
Population  Survey.  Respondents: 
Individuals  responding  to  the  Census 
Bureau  survey;  NumbCT  of  Respondents: 
a  sample  of  approximately  71.000 
households  is  included  in  the  survey  and 
an  estimated  28,000  individuals  will  be 
asked  to  respond  to  the  Child  Support 
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and  Alimony  Supplement;  Frequency  of 
Response:  one  time  only;  Average 
Burden  per  Response:  2.5  minutes: 
Estimated  Annual  Burden:  1,167  hours. 

OMB  Desk  Clearance  Officer: 
Kristina  Emmanuels. 

Consideration  will  be  given  to 
comments  and  suggestions  received 
within  10  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  appropriate  OMB 
Desk  Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
OfHce  Building,  room  3201. 725 17th 
Street.  NW.,  Washington.  DC  20503. 

Dated:  January  7, 1992. 
Stephen  R.  Smith. 

AFC  Reports  Clearance  Officer. 

The  following  is  a  verbatim  copy  of 
the  questions  to  be  asked  in  the  Child 
Support  and  Alimony  Supplement: 

April  CPS  Supplement  (8/91) 

1.  Interview  check  item.  Is  this  person  15+ 
yeara  old  with  own  or  adopted  children  in 
HH?  Yes  (Ask  2);  No  (Go  to  29) 

2.  Does  *  *  *  have  any  children  under  21 
years  of  age  who  have  a  parent  living 
elsewhere?  Yes  (Ask  3);  No  (Go  to  29) 

REMINDER:  Ask  items  3  through  39  of  the 
parent — if  not  present  make  telephone  call- 
back(s) 

3a.  Which  of  your  children  have  a  (father/ 
mother)  who  lives  somewhere  else?  (I:  Record 
only  children  bom  before  1/1/92) 
Person  No. 


3b.  Interview  check  item.  This  person  is 
currently  Never  Married  (Go  to  4);  All  Others 

3c.  Is  this  child  from  your  most  recent 
divorce/separation?  Yes;  No 

Interviewer  Ask  4-21  About  Youngest 
Child  Listed  in 

4.  In  what  state  does  *  *  "s  (father/ 
mother)  live? 
Same  state  as  you 
Different  state,  specify 

Other,  specify 

Don't  know 

5. Does*  *  "s (father/mother) have (Araty 
categories  and  mark  all  that  apply)  Joint 
legal  custody?:  Visitation  privileges?;  Neither? 

6.  The  next  question  is  about  the  amount  of 
time  or  visits  between  *  *  *  and  (his/her) 
other  parent.  How  many  days  did  *  *  * 
spend  time  with  (his/her)  (father/mother) 
during  1991?trer:  Include  Days  Child  Lived 
With  Other  Parent) 

None 

per  day,  week,  month,  year 

7.  How  were  child  support  payments  for 
XXX  first  agreed  to  or  awarded?  No  child 
support  order/agreement  (Skip  to  10); 


Voluntary  written  agreement;  Court  award 
(Ask  8);  Other. 

8.  Interviewer  check  point.  Number  of 
children  listed  in  Q.3  is:  One  (Skip  to  11); 
More  than  one  (Ask  9) 

9.  Other  than  *  *  *,  which  children  living 
here  are  covered  by  that  child  support 
agreement?  All  other  children  are  covered  by 
this  award;  or 

Person  #   ^^^^^-^— ^^^^-^^^^^— 

Person  «   

(Skip  to  11) 

Person  »    

Person  #  ■ 

10.  Why  is  *  *  *  not  covered  by  a  child 
support  order?  Final  agreement  pending: 
Other  financial  agreement  made;  Father  lives 
in  Household;  Wanted  child  support  but:  Did 
not  pursue  an  award  (Skip  to  21):  Parent 
unable  to  pay;  Unable  to  establish  paternity; 
Other,  specify: 

Did  not  want  child  support 

11.  In  what  year  were  these  payments  first 
agreed  to  or  awarded? 

12.  Has  the  amount  ever  been  officially 
changed  (by  the  court  or  other  agency)?  Yes 
(ask  13);  No  (Skip  to  14) 

13.  What  was  the  year  of  the  most  recent 
change? 

14.  Is  health  insurance  now  included  as 
part  of  the  child  support  agreement?  Yes;  No 

15.  During  calendar  year  1991,  were  you  or 
(child(ren)  covered  by  this  award)  Supposed 
to  receive  any  child  support?  Yes  (Ask  16); 
No  (Skip  to  17) 

16.  Were  these  payments  to  be  received 

•  *  *  (read  categories)  Directly  from  *  *  *'s 
(father/mother)  in  the  fomf  of  cash  or  a 
check?  Through  a  court  or  public  agency? 
(Skip  to  18);  By  some  other  method?  (specify 
in  notes) 

17.  Why  were  you  or  *  *  *  not  suppose  to 
receive  payments  in  1991?  Child(ren)  too  old; 
Payments  not  awarded  or  agreed  to  until 
calendar  year  1992  (Skip  to  21);  Child(ren)'s 
other  parent  died  before  1991,  Other,  specify: 

18.  Did  you  receive  these  payments  (read 
categories):  Regularly;  Occasionally;  Seldom: 
Never 

19.  In  total,  how  much  in  child  support 
payments  were  you  supposed  to  receive  in 
1991  from  child  support  agreement  for 
(child(ren)  covered  by  this  award)? 
(Currently  due  includes  additional  payments 
for  arrerages  that  have  been  added  by  the 
courts  to  the  current  support  order] 

$ 

20.  How  much  in  child  support  payments 
did  you  Actually  receive  in  1991  for 
(child(ren)  covered  by  this  award)? 

21.  Did  *  *  *  (father/mother)  provide 
health  insurance  in  1991  for  *  *  * — [that  is, 
was  health  insurance  available  from  (him/ 
her]  regardless  of  whether  you  used  it]?  Yes; 
No 

22.  Interviewer  check  item.  Are  all  children 
listed  in  Q.3  covered  by  this  agreement?  Yes 
(Skip  to  25);  No  (Ask  23) 

23.  [Other  than  the  support  order  which 
covers  (youngest  child  and  those  listed  in 
item  9)1  Are  any  of  your  other  children 
covered  by  a  child  support  order?  Yes  (Ask 
24);  No  (Skip  to  25) 


24.  How  many  are  covered  by  other  child 
support  awards?  1;  2;  3: 4+ 

25.  Have  you  ever  contacted  a  child 
support  enforcement  office,  a  department  of 
social  services,  or  any  other  state  or  local 
government  agency  for  aid  in  obtaining  child 
support?  Yes  (Ask  26):  No  (Skip  to  28) 

26.  Did  that  office  provide  help  in  (read 
categories  and  mark  all  that  apply)  Locating . 
other  parents:  Establishing  paternity; 
Establishing  support  obligation:  Obtaining 
collection;  Obtaining  health  insurance;  Other, 
(specify  in  notes);  Or  was  no  help  provided 

27.  In  what  year  did  you  last  contact  such 
an  agency? 

28.  In  1991.  did  you  (read  categories/mark 
all  that  apply)  have  Medicaid  coverage?; 
receive  food  stamps?;  receive  public  housing 
assistance?:  receive  welfare  or  general 
assistance  payments?; receive  AFDC  or  ADC 
payments? 

29.  Interviewer  checkpoint.  This  person  is 
currently  Married  (Ask  30);  Widowed  (Ask 
30);  Divorced  (Skip  to  31);  Separated  (Skip  to 
31);  Never  been  married  (NP) 

30.  Have  you  ever  been  divorced  or 
separated?  Yes  (Ask  31);  No  (NP) 

31.  In  what  year  did  your  (most  recent) 
divorce/separation  take  place? 

32.  What  was  the  year  of  that  marriage? 

33.  Concerning  your  (last)  divorce/ 
separation,  were  alimony  or  maintenance 
payments  agreed  to  or  awarded?  Yes  (Ask 
34);  No  (Skip  to  35) 

34.  During  1991  were  you  SUPPOSED  to 
receive  alimony  or  maintenance  payments? 
Yes;  No 

35.  Interviewer  check  item.  This  person  is 
currently:  Separated  (Skip  to  37);  All  others 
(Ask  36) 

36.  After  your  (last)  divorce,  did  you 
receive  a  property  settlement  such  as:  (Read 
categories  and  mark  all  that  apply):  A  one 
time  cash  settlement:  Some  other  type  of 
settlement:  Or  was  there  no  settlement 
reached 

37.  At  the  time  of  your  (last)  separation/ 
divorce,  were  you  working?  Yes  (Ask  38):  No 
(Skip  39) 

38.  Were  you  working  35  hours  or  more  per 
week  or  less  than  35+  hours  per  week:  35+: 
Less  than  35:  (End  Questions) 

39.  Did  you  work  at  any  time  during  the  5 
years  before  your  (last)  separation?  Yes:  No 

[FR  Doc.  92-688  Filed  1-9-92: 8:45  am] 
MLUNO  COOC  41fO-04-M 


Public  Health  Servic* 

National  Toxicology  Program; 
Chamicals  (5)  Nominatad  for 
Toxicological  Studies;  Requatt  for 
Comments 

summary:  The  National  Toxicology 
Program  (NTP)  is  soliciting  public 
comments  on  five  chemicals  nominated 
for  toxicological  studies.  These 
comments  will  assist  the  NTP  in  making 
informed  decisions  about  whether  to 
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perfonm  toxicological  testing  of  these 
chemicals. 

TON  nurrMSR  mpommtion  contact 
Dr.  Victor  A.  Fung.  Chemical  Selection 
Coordinator,  National  Toxicology 
Program,  room  2BSS,  Building  31, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  (301)  496-3511. 
SUPPLEMCNTMIV  mraNMATION:  The  NTP 
Chemical  Evaluation  Committee  (CEC) 
is  composed  of  representatives  from  the 
agencies  participating  in  the  NTP.  AS 
part  of  the  chemical  selection  process  of 
the  National  Toxicology  Program, 
nominated  chemicals  which  have  been 
reviewed  by  the  CEC  are  published  in 
the  Fadeial  Register  with  request  for 
comment  The  Purpoie  is  to  encourage 
active  participation  in  the  NTP  Chemical 
evaluation  process,  thereby  helping  the 
NTP  to  make  more  informed  decisions 
as  to  whether  to  select  defer  or  reject 
chemicals  for  toxicology  study. 
Comments  and  data  submitted  in 
response  to  this  announcement  will  be 
reviewed  by  NTP  technical  staff  for  use 
in  the  further  evaluation  of  the 
nominated  chemicals.  The  NTP  chemical 
nomination  and  selection  process  is 
summarized  in  the  Federal  Register 
April  1981  (48  FR  21826)  and  also  in  the 
NTP  FY  1990  Annual  Plaa  pages  13-15. 
On  October  18. 1991.  the  CEC  met  to 
evaluate  five  chemicals  nominated  to 
the  NTP  for  toxicolo^cal  studies.  The 
following  table  lists  the  chemicals,  their 
Chemical  Abstract  Service  (CAS) 
registry  numbers,  and  the  types  of 
toxicological  studies  recommended  by 
the  CEC 


Cnemical 

CASr«BMty 

NO. 

ConviiiiiB0 

fKonvnsndstions 

I.Fumonisin 

116355-83-0 

Cvcinoadnicity. 

B.. 

2.Bt1fiUv- 

59-35-0 

Oetar. 

twiyMin) 

oiMe. 

3. 

7»-43-e 

Oslir. 

DicMoroe- 

ceiicacid 

4. 

7ft4)3-8 

Oetor. 

TricNoroe- 

ceilc  sod. 

5.S«Mufy( 

2699-7»-a 

Notestias. 

fluoride. 

Two  of  the  five  nominated  chemicals 
were  previously  tested  in  Salmonella  by 
the  NTP.  Bis(tri-n-but^tin)  oxide  was 
found  to  be  noiunutagenic.  and 
dichloroacetic  acid  was  mutagenic  in 
this  assay.  A  third  chemical,  sulfuryl 
fluoride,  has  been  selected  for  testing  in 
Salmonella. 

The  CEC  deferred  three  chemicals: 
Bis(tri-n-butyltin)  oxide,  dichloroacetic 
acid  (OCA)  and  trichloroacetic  acid 
(TCA).  Bis(tri-n-butyltin)  oxide  was 


deferred  in  order  to  retrieve  information 
on  chronic  carcinogenicity  studies  in 
mice  which  were  reported  to  be  in 
progress.  After  the  nomination  of  DCA 
and  TCA  for  NTP  carcinogenicity 
studies  by  the  EPA.  carcinogenicity 
studies  of  these  chemicals  were 
published.  The  CEC  deferred  DCA  and 
TCA  in  order  to  provide  the  EPA  with 
these  new  data  and  to  ascertain  whether 
the  EPA  requires  additional 
toxicological  studies. 

Interested  parties  are  requested  to 
submit  pertinent  information  on  all  of 
the  nominated  chemicals.  The  following 
types  of  data  are  of  particular  relevance: 
'  (1)  Modes  of  production,  present 
production  levels,  and  occupational 
exposure  potential: 

(2)  Uses  and  resulting  exposure  levels, 
where  known: 

(3)  Completed,  ongoing  and/or 
planned  toxicologic  testing  in  the  private 
sector  including  detailed  experimental 
protocols  and  results,  in  the  case  of 
completed  studies; 

(4)  Results  of  toxicological  studies  of 
structurally  related  compounds. 

Please  submit  all  information  in 
writing  (by  30  days  after  date  of 
publication)  to  Dr.  Fung.  Any 
submission  received  after  the  above 
date  will  be  accepted  and  utilized  if 
possible. 

Dated-  lanusry  7. 1992. 
Kenneth  Otden. 

Director.  National  Toxtcoiogy  Program. 
(FR  Doc  92-724  Filed  1-9-92: 8:45  am] 
enjJNO  eoei  «mo-oi-«i 


Agency  Forme  Submttted  to  the  Office 
of  Management  end  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  OfTice  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  December 
27.1991. 

(Call  PHS  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package) 

1.  The  Youth  Survey  for  the 
Community  Intervention  Trial  for 
Smoking  Cessation  (COMMIT)— 0925- 
0354 — ^The  National  Cancer  Institute  is 
conducting  the  Conununity  Interventioa 
Trial  for  Smoking  Cessation  (COMMTH. 
which  will  test  whether  community- 
based  strategies  can  produce  long-term 
cessation  among  smokers.  Modification 
to  clearance  is  herein  requested  to 
include  the  fielding  of  the  follow-tip 


survey  to  assess  the  impact  of  youth- 
based  interventions  on  the  attitudes, 
beliefs  and  behaviors  of  ninth-grade 
students  in  the  study  comm'unities. 
Respondents:  Individuals  or  households. 
Number  of  Respondents:  15.913:  Number 
of  Responses  per  Respondent:  1: 
Average  Burden  per  Response:  0.67 
hours;  Estimated  Annual  burden:  10.662 
hours. 

2.  Small  Business  Innovation  Research 
Grant  Applications  Phase  I  and  Phase 
II— 0925-0195— The  purpose  of  the  Small 
Business  Innovation  Research  (SBIR) 
Phase  I  and  Phase  II  applications  is  to 
provide  a  vehicle  by  which  small 
businesses  can  apply  for  available 
research  funds.  This  information  is  used 
by  PHS  to  determine  those  applicants 
scientifically  and  administratively 
qualified  to  receive  public  funds  and 
those  projects  relevant  to  PHS  programs. 
Respondents:  Small  businesses  or     • 
organizations. 


Number 

oj 

reeoond- 

ema 

Uuwber 

01 

re- 
sponses 

per 
respond- 

ent 

Average 
burden 

pw 

response 

ssm  Phase  1.... 
SeiR  Phase  H-. 

2.000 
450 

1 
1 

15  hr. 
23  hr. 

Estimated  AanuaL- 


.Burden  40.350  hours. 


3.  Grants  for  Nurse  Anesthetist 
Traineeships  (42  CFR  part  57)— 0915- 
0124 — ^Trainees  statements  of  financial 
need  are  used  by  grantee  institutions  to 
determine  eligibility  for  traineeships. 
Grantees  must  maintain  a  record  of  each 
traineeship  appointment  and  are 
required  to  notify  a  terminated  trainee 
of  the  refund  to  the  grant  account  of  the 
Federal  portion  of  any  tuition  owing. 
Respondents:  Individuals  or  households; 
Non-profit  institutions. 


Number 

" 

Nionber 

o( 
re- 

Average 

of 

burden 

pespond" 

sponses 
respond- 

per 

ents 

raspooM 

ent 

700 

1 

1  hr. 

(57.50910 

and  57.510 

m. 

Notification 

5 

1 

.25  hr. 

(517.512  (W». 

65 

11 

5(nia 

(57.510  m. 

Estimated  Annual  Burden. 760  hours. 

4.  Mandatory  Guidelines  for  Federal 
Workplace  Drvg  Testing  Programa— 
New— These  guideknet  promulgate 
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standards  for  certification  of 
laboratories  to  conduct  urine  drug 
testing  and  establish  scientific  and 
technical  guidelines  for  drug  testing 
programs  to  assure  compliance  with  the 
intent  of  Executive  Order  12564. 
Approval  is  sought  for  a  laboratory 
application  form,  a  laboratory 
inspection  form,  a  drug  testing  and 
control  form,  and  the  associated 
recordkeeping  requirements. 
Respondents:  Businesses  or  other  for- 
profit;  Individuals  or  households;  Small 
businesses  or  organizations. 


Number 

Number 

of 

resoorKJ- 

enis 

of 
re- 
sponses 

^  . 
respond- 
ent 

Average 
burden  per 
response 

Laborato- 

176 

9.273 

8.904  hrs. 

ries. 

Individuals.. 

12.000 

1 

O.oehra. 

Record- 

76 

1 

250  hrs. 

keeping. 

Estimated  Annual  Burden 34,533. 

0MB  Desk  Officer  Shannah  Koss- 

McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  room  3002, 
Washington,  DC  20503. 

Dated:  January  6, 1992. 
Sandra  K.  Mahkom. 

Deputy  Assistant  Secretary  for  Public  Health 
Policy 
iFR  Doc.  92-645  Filed  1-0-42: 8:45  am] 
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Social  Security  Administration 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  OfHce  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  0MB  since  the 
last  list  was  published  in  the  Federal 
Register  on  December  27. 1991. 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  package). 

1.  Certificate  of  Support— 0960-0001. 
The  information  collected  on  the  form 


SSA-760  is  used  to  determine  if  a  parent 
received  one-half  of  his/her  tupport 
from  the  wage  earner.  The  respondents 
are  parents  applying  for  benefits  and 
claiming  that  they  received  one-half  of 
their  support  from  the  deceased  wage 
earner. 

Number  of  Respondents:  18,000. 

Frequency  of  Response:  1. 

A  verage  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  4,500 
hours. 

2.  Reconsideration  Report  For 
Disability  Cessation— 0g60-035C^  The 
information  collected  on  the  form  SSA- 
782  is  used  to  document  an  individual's 
request  for  reconsideration.  The 
respondents  are  individuals  who  have 
been  removed  from  the  Social  Security 
benefit  rolls. 

Number  of  Respondents:  11.500. 

Frequency  of  Response:  1. 

A  verage  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  5.775 
hours. 

3.  Pre-1957  Military  Service-Federal 
Benefit  Questionnaire— 0960-0120.  The 
information  collected  on  the  form  SSA- 
2512  is  used  to  determine  whether  pre- 
1957  military  service  can  be  used  to 
grant  gratuitous  military  wage  credits 
for  Social  Security  purposes.  The 
respondents  are  individuals  applying  for 
benefits  on  the  record  of  a  wage  earner 
who  hdd  pre-1957  military  service. 

Number  of  Respondents:  56,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  9,333 
hours. 

4.  Social  Security  Request  For 
Employment  Information— 0960-0472. 
The  information  collected  on  the  form 
SSA-L4112  is  used  to  determine  if  wages 
reported  to  the  Social  Security 
Administration  are  correct.  The 
respondents  are  employers  who 
reported  wages  for  employees  who, 
according  to  SSA's  records,  were 
deceased  at  the  time  the  wages  were 
paid. 

Number  of  Respondents:  50.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  8,333 
hours. 

5.  Quarterly  Statistical  Report  On 
Recipients  and  Payments  Under  State 
Administered  Assistance  Programs  or 
Aged,  Blind  and  Disabled  (Individuals   ' 
and  Couples)  Recipients— 0960-0130. 
llie  information  collected  on  form  SSA- 
9741  is  used  to  provide  statistical  data 
on  recipients  and  payments  under  the 
Supplemental  Security  income  State 


administered  programs.  The 
respondents  are  the  State  agencies 
administering  supplemental  payment 
programs. 

Number  of  Respondents:  23. 

Frequency  of  Response:  4. 

Average  Burden  Per  Response:  1  hour. 

Estimated  Annual  Burden:  92  hours. 

OMBDesk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  0MB  Desk 
Officer  designated  above  at  the 
following  address:  0MB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208,  Washington. 
DC  20503. 

Dated:  January  2, 1992. 
RonCompiloo, 

Social  Security  Adminittration,  R^toris 
Clegmnce  Officer. 

[FR  Doc.  92-281  Filed  l-fr-e2: 8:45  am] 
anxMO  COM  4iw-imi 

Agreement  on  Social  Security 
Between  ttte  United  Statee  and 
Austria;  Entry  Into  Force 

The  Commissioner  of  Social  Security . 
gives  notice  that  an  agreement 
coordinating  the  United  States  (U.S.) 
and  the  Austrian  social  security 
programs  entered  into  force  on 
November  1. 1991.  The  agreement  with 
Austria,  which  was  signed  on  July  13, 
1990,  is  similar  to  U.S.  social  security 
agreements  already  in  force  with  twelve 
other  countries — Belgium,  Canada, 
France,  Germany,  Italy,  the  Netherlands, 
Norway,  Portugal,  Spain,  Sweden. 
Switzerland,  and  the  United  Kingdom. 
Agreements  of  this  type  are  authorized 
by  section  233  of  the  Social  Security  Act 

Like  the  other  agreements,  the  U.S.- 
Austrian agreement  eliminates  dual 
social  security  coverage — the  situation 
that  exists  when  a  worker  from  one 
country  works  in  the  other  country  and 
is  covered  under  the  social  security 
systems  of  both  countries  for  the  same 
work.  When  dual  coverage  occurs,  the 
worker  or  the  woricer's  employer  or  both 
may  be  required  to  pay  social  security 
contributions  to  the  two  countries 
simultaneously.  Under  the  U.S.-Austrian 
agreement,  a  worker  who  is  sent  by  an 
employer  in  the  U.S.  to  work  in  Austria 
for  5  years  or  less  remains  covered  only 
by  the  U.S.  system.  The  agreement 
includes  additional  rules  that  eliminate 
dual  U.S.  and  Austrian  coverage  in  other 
work  situations. 

The  agreement  also  helps  eliminate 
situations  where  workers  suffer  a  loss  of 
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benefit  rights  because  they  have  divided 
their  careers  between  the  two  countries. 
Under  the  agreement,  workers  may 
qualify  for  partial  U.S.  or  partial 
Austrian  benefits  based  on  combined 
(totalized)  work  credits  from  both 
countries. 

Individuals  who  wish  to  obtain  copies 
of  the  agreement  or  want  more 
information  about  its  provisions  may 
write  to  the  Social  Security 
Administration,  Office  of  International 
Policy,  Post  Office  Box  17741,  Baltimore. 
NfD  21235. 

Dated:  December  19, 1991. 
Gwendolyn  S.  King. 
Commissioner  of  Social  Security. 
[FR  Doc.  92-610  Filed  1-9-92: 8:45  am| 

■MJJNQ  COW  41M-2*-M  ,• 

Social  Security  Acquiescence  Ruling 
91-X(3>-Mazza  V.  Secretary  of  Health 
and  Hunum  Services,  903  FM  953  (3d 
Cir.  1990— Order  of  Effectuation  in 
Concurrent  Application  Cases  (Title  11/ 
Title  XVI  Offset) 

agency:  Social  Security  Admin  stration, 

HHS. 

ACTION:  Notice  of  Social  Security 

Acquiescence  Ruling. 

SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(2)  published  January  11, 1990 
(35  FR  1012,  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Security 
Acquiescence  Ruling  91-X(3). 
EFFECTIVE  DATE:  January  10, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ethel  Hill,  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Blvd..  Baltimore.  MD  21235,  (410)  966- 
5044. 

SUPFLEMENTARY  INFORMATION:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance  with 
20  CFR  422.406(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  bf  a  United  States 
Court  of  Appeals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Government  has 
decided  not  to  seek  further  review  of 
that  decision  or  is  unsuccessful  on 
further  review. 

We  will  apply  the  holding  of  the  Court 
of  Appeals  decision  as  explained  in  this 
Social  Security  Acquiescence  Ruling  to 
claims  at  all  levels  of  administrative 
adjudication  within  the  Third  Circuit. 
This  Social  Security  Acquiescence 
Ruling  will  apply-to  all  determinations 
and  decisions  made  on  or  after  January 
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10, 1992  in  the  Federal  Register.  If  we 

made  a  determination  or  decision  on 
your  application  for  benefits  between 
May  17. 1990.  the  date  of  the  Court  of 
Appeals'  decision  and  January  10, 1992, 
the  elective  date  of  this  Social  Security 
Acquiescence  Ruling,  you  may  request 
application  of  the  Social  Security 
Acquiescence  Ruling  to  your  claim  if 
your  first  demonstrate,  pursuant  to  20 
CFR  416.1485(b),  that  application  of  the 
Ruling  could  change  our  prior 
determination  or  decision. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 
20  CFR  416.1485(e).  If  we  decide  to 
relitigafe  the  issue  covered  by  this 
Social  Security  Acquiescence  Ruling  as 
provided  for  by  20  CFR  416.1485(c),  we 
will  publish  a  notice  in  the  Federal 
Register  stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security — 
Disability  Insurance:  93.603  Social  Security — 
Retirement  Insurance:  93.805  Social 
Security — Survivor's  Insurance;  93.806— 
Special  Benefits  for  Disabled  Coal  Miners: 
93.807 — Supplemental  Security  Income) 

Dated:  November  19, 1991. 
Gwendolyn  S.  iGng. 
Commissioner  of  Social  Security. 

Acquiescence  Ruling  91-X(3) 

Mazza  v.  Secretary  of  Health  and 
Human  Services,  903  F.2d  953  (3d  Cir. 
1990)— Order  of  Effectuation  in 
Concurrent  Application  Cases  (title  11/ 
title  XVI). 

Issue 

Whether  the  Secretary's  processing  of 
concurrently  filed  claims  for  title  II 
benefits  and  Supplemental  Security 
Income  (SSI)  payments  under  title  XVI 
which  resulted  in  the  title  II  benefits 
being  calculated  first  and  the  potential 
title  XVI  payments  being  offset  was 
permissible  under  section  1127  of  the 
Social  Security  Act.  Section  1127  (the 
windfall  statute)  provides  that  when  a 
person  is  entitled  to  both  SSI  and 
retroactive  Social  Security  benefits  for 
one  or  more  months,  either  the  SSI  or 
the  retroactive  Social  Security  benefits 
will  be  reduced  by  the  amount  of  SSI 
payments  that  would  not  have  been  paid 
if  the  retroactive  Social  Security  benefits 
had  been  paid  in  the  months  in  which 
they  were  regularly  due. 

Statute/Regulation/Ruling  Citation 

Section  1127  of  the  Social  Security  Act 
(42  U.S.C.  1320a-6),  20  CFR  404.40Bb. 
416.1100,  416.1123(d). 


Circuit 

Third  (Delaware,  New  Jersey. 
Pennsylvania,  and  the  Virgin  Islands) 

Mazza  v.  Secretary  of  Health  and 
Human  Services,  903  F.2d  953  (3d  Cir. 
1990). 

Applicability  of  Ruling 

This  Ruling  applies  to  determinations 
or  decisions  at  all  administrative  levels 
(i.e.,  initial,  reconsideration. 
Administrative  Law  Judge  hearing  and 
Appeals  Council  review). 

Description  of  Case 

In  June  1984,  Mr.  Mazza  file^ 
concurrent  applications  for  disability 
insurance  benefits  (title  II  benefits)  and 
SSI  payments.  In  February  1985,  Mr. 
Mazza  began  receiving  a  veterans 
pension  which  caused  his  income  to 
exceed  the  limits  for  SSI  eligibility. 
Accordingly,  Mr.  Mazza's  claim  for  SSI 
payments  covered  the  period  between 
June  1984  and  February  1985.  In  a  letter 
dated  June  5, 1965,  he  was  notified  that 
he  met  the  medical  requirements  for  title 
II  benefits.  Shortly  thereafter,  Mr. 
Mazza's  eligibility  for  title  II  benefits 
and  SSI  payments  was  determined.  The 
Social  Security  Administration  (SSA) 
calculated  title  II  benefits  first  and 
applied  an  o^set  against  potential  SSI 
payments  pursuant  to  the  windfall 
statute  since  SSI  would  not  have  been 
paid  if  the  title  II  benefits  had  been  paid 
when  due.  Thus.  Mr.  Mazza  was 
precluded  from  establishing  SSI 
eligibility. 

On  July  15, 1985,  SSA  informed  Mr. 
Mazza  that  his  application  for  SSI  was 
denied  because  of  his  income,  including 
title  II  benefits  for  the  period  beginning 
June  1984.  SSA  notified  him  on  August  6, 
1985,  that  he  would  receive  a  check  for 
title  II  benefits  covering  the  months.from 
June  1984  to  July  1985. 

Mr.  Mazza  requested  reconsideration 
of  his  SSI  denial.  On  September  20, 1985, 
SSA  affirmed  the  initial  determination 
because  of  his  receipt  of  retroactive  title 
II  benefits  covering  the  period  beginning 
June  1984.  Mr.  Mazza  appealed  this 
determination.  At  his  hearing,  he 
pointed  out  that  SSA's  denial  of  SSI 
payments  also  resulted  in  a  denial  of 
Medicaid  coverage  for  medical  expenses 
incurred  during  his  initial  illness.  The 
Administrative  Law  Judge  found  that  the 
retroactive  title  II  benefits  raised  Mr. 
Mazza's  income  above  the  SSI  eligibility 
ceiling  for  the  months  in  question. 

Because  of  transcription  difficulty,  Mr. 
Mazza  received  a  second  hearing  before 
a  different  Administrative  Law  Judge. 
His  SSI  claim  was  denied  at  both  the 
Administrative  Law  Judge  and  Appeals 
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Council  levels.  Mr.  Mazza  appealed  to 
the  district  court.  The  district  court 
granted  summary  judgment  in  favor  of 
the  Secretary. 

Mr.  Mazza  then  appealed  to  the 
United  States  Court  of  Appeals  for  the 
Third  Circuit.  He  conceded  that  he  was 
not  entitled  to  duplicative  payments  for 
the  lune  1984  to  February  1985  period  at 
issue.  He  also  disclaimed  any  attempt  to 
evade  the  windfall  statute  or  to  collect 
any  additional  sums.  He  contended  that 
the  Secretary  should  have  first 
calculated  the  SSI  payments  and  then 
deducted  them  from  the  title  II 
payments.  Had  this  procedure  been 
followed,  he  would  have  received  the 
Medicaid  assistance  that  had  been 
denied  him. 

Holding 

The  United  States  Court  of  Appeals 
for  the  Third  Circuit  analyzed  the 
history  of  the  windfall  statute,  its 
amendment  in  1984,  and  the  Secretary's 
positioit  in  litigation  concerning  the  1980 
statute.  The  court  then  stated: 

The  Iwindfall]  amendment  wa«  not 
designed  to  change  the  consistent  policy  of 
offsetting  title  II  by  SSI  benefits  in  concurrent 
claims  by  substituting  a  random  result 
dependent  on  which  clerk  was  more  efficient 
in  processing  claims  for  the  respective 
benefits.  Congress  designed  the  amendment 
to  close  a  loophole,  not  to  alter  a  procedure 
that  was  working  well.  The  legislation  was  to 
complement,  not  compromise,  the  existing 
practice  in  concurrent  claims. 

Because  the  court  found  that  SSA's 
process  was  "not  in  accordance  with 
statutory  intent,"  the  court  reversed  the 
district  court  and  directed  the  district 
court  to  remand  the  case  to  SSA  with 
directions  that  Mr.  Mazza  be  found 
eligible  for  SSI,  thereby  protecting  his 
eligibility  for  Medicaid. 

Statement  as  to  How  Mazza  Differs 
From  SSA  Policy 

SSA  has  interpreted  the  1984 
amendments  to  the  windfall  statute  to 
allow  the  offset  of  either  SSI  or  title  11 
retroactive  benefits  to  prevent  a 
windfall  payment.  Specifically,  the 
offset  is  applied  to  whichever  benefit  is 
paid  second.  The  Third  Circuit  found 
this  procedure  to  be  arbitrary  and  held 
that  in  cases  involving  concurrent 
claims,  SSI  should  be  effectuated  first. 

Explanation  of  How  SSA  Will  Apply 
This  Decision  Within  the  Circuit 

This  Ruling  applies  only  to  concurrent 
cases  involving  claimants  who  reside  in 
Delaware,  New  Jersey,  Pennsylvania,  or 
the  Virgin  Islands  at  the  time  of  the 


determination  or  decision  of  any 
administrative  leveU  i.e.,  initial, 
reconsideration.  Administrative  Law 
Judge  hearing  or  Appeals  Council 
review. 

When  an  adiudicator  has  determined 
that  an  individual  is  eligible  for  a 
retroactive  period  based  on  concurrent 
applications,  the  SSI  determination  or 
decision  shall  be  effectuated  first.  The 
individual's  title  II  benefits  shall  be 
offset  by  the  amount  of  SSI  payments 
due  or  paid  for  the  retroactive  period. 

|FR  Doc.  92-612  Filed  1-0-82:  a-45  am] 
swxiwo  coot  4w»-aMi 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aseietant  Secretary  for 
Community  Planning  and 
Development 

[Oocksl  No.  N-t1-1»17:  FR-2934-N-60] 

Federal  Property  SuitatHe  as  Facilities 
To  Assist  the  Homeless 

aqency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACnoM:  Notice. 

summary:  This  notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
EFFECnve  date:  January  10, 1992. 

ADDRESSES:  For  further  information, 
contact  James  Forsberg,  Department  of 
Housing  and  Urban  Development,  room 
7262, 451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300:  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INPORMATKM:  In 

accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identifying  unutilized  and  underutilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  suitable  for 
use  for  facilities  to  assist  the  homeless. 
Today's  notice  is  for  the  purpose  of 
announcing  that  no  additional  properties 
have  been  determined  suitable  this 
week. 

Dated:  January  3, 1992. 
Paul  Roitman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

|FR  Doc.  92-464  Filed  1-9-92:  6:45  am] 
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DEPARTMENT  OF  THE  MTERtOR         ^ 

Fish  and  WildHfe  Service 

Receipt  of  Applications  for  Permit 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531,  et  seq.): 

PRT7B4463 

Applicant:  San  Diego  Zoological  Society,  San 
Diego.  CA. 

The  applicant  requests  a  permit  to 
import  one  male  and  two  female  captive 
bom  Bawean  deer  [Axis  [Cemis) 
porcinus  kuhli]  from  the  Singapore 
Zoological  Gardens,  Singapore,  for 
captive  breeding  purposes. 

PRT  764231 

Applicant  William  House.  Danville,  CA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  a  male 
bontebok  [Damaliscus  dorcas  dorcas] 
culled  from  the  captive  herd  maintained 
by  Mr.  EV.  Pringle,  Bedford.  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
PRT  763826 
Applicant-  Claude  Casey.  Ocala,  FL 

The  applicant  requests  a  permit  to 
purchase  one  male  and  one  female 
captive-hatched  Hawaiian  (=nene] 
goose  [Nesochen  [=Branta) 
sandvicensis]  in  interstate  commerce 
from  Mr.  F.L  Wilson,  Pine,  Alabama,  for 
breeding  purposes. 
PRT  763430 
Applicant:  James  Brooks.  Boring,  OR. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  a  male 
bontebok  [Damaliscus  dorcas  dorcas] 
culled  from  the  captive  herd  maintained 
by  Mr.  P.  Van  der  Merwe,  Victoria 
West,  Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 
PRT  761891 
Applicant-  Arnold  Marshall,  Monroe,  CT. 

The  applicant  requests  a  permit  to 
purchase  a  pair  of  captive-hatched 
Hawaiian  (=nene)  geese  [Nesochen 
(=Branta)  sandvicensis]  from  Charles 
Nugent,  Kimbolton,  Ohio,  for  the 
purpose  of  breeding.         r 
PRT  761872 

Applicant  Metro  Washington  Park  Zoo, 
Portland,  OR. 

The  applicant  requests  a  permit  to 
import  one  male  captive-bom  L'Hoest'i 
monkey  (Cercopithecus  Ihoesti]  from  the 
Mulhouse  Zoo,  Mulhouse,  France,  for 
the  purpose  of  adding  an  unrelated  male 
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to  an  existing  breeding  group  and  for 
display.  I 

PRT  763887  ' 

Applicant  Minnesota  Zoological  Garden. 
Apple  Valley.  MN. 

The  applicant  requests  a  permit  to 
import  one  female  Siberian  tiger 
[Pathera  tigris  altaica)  from  the  Calgary 
Zoo,  Alberta,  Canada,  for  enhancement 
of  propagation  and  survival  of  the 
species  through  captive-breeding.  The 
tiger  was  bom  April-May  1989  in  Russia 
and  taken  from  the  wild  in  December 
1989. 

PRT69864e  | 

Applicant:  Ferdinand  k  Anton  Fercos  Hantig. 

Manimal  Magic  Act.  Inc,  Las  Vegas.  NV. 

The  applicants  request  a  permit  to 
export  to  Bugok  Myun,  Changnyun-kun, 
Kyungnam,  Korea,  and  reimport  one 
male  and  two  female  tigers  [Paathera 
tigris)  and  one  spotted  female  and  one 
black  female  leopard  [Panthera  pardus). 
captive-bred  in  the  United  States,  for 
purposes  of  exhibition  at  which 
conservation  educational  material  will 
be  provided.  The  applicant  anticipates 
future  exports  and  reimports  of  these 
animals  for  the  same  purpose. 

PRT  764046 

Applicant-  loseph  Diorio.  Hot  Springs,  AR. 

The  applicant  requests  a  permit  to 
purchase  one  male  and  two  female 
captive-bom  eastern  indigo  snakes 
[Drymarchon  corals,  couperi)  in 
interstate  commerce  from  Mr.  Donald 
Hamper,  Columbus,  Ohio,  for  breeding 
purposes. 
PRT  676811 


Applicant  Regional  Director— Region  2. 
USFWS,  Albuquerque.  NM. 

The  applicant  requests  renewal  and 
amendment  of  their  current  permit  to 
include  take  of  various  mammals,  birds, 
amphibians,  reptiles,  fish,  crustaceans, 
insects,  arachnids,  clams,  and  plants  for 
the  purpose  of  scientific  research  and 
enhancement  of  propagation  or  survival 
of  the  species  as  prescribed  by^  Service 
recovery  documents. 
PRT  704830 
Applicant  Regional  Directoi^-Region  6. 

USFWS.  Denver,  CO.  1 

The  applicant  requests  ameiidment  of 
their  current  permit  to  include  take  of 
the  razorback  sucker  [Xyrauchen 
texanus)  for  the  purpose  of  scientific 
research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
documents.  | 

PRT762817 
Applicant:  G^ry  ]ohi»o(i>  Perns,  CA. 


UMI 


The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
female  Asian  elephant  (Elephas 
maximus]  of  wild  origin  from  the  Forest 
Zoo.  Ashville,  PA  for  the  purpose  of 
enhancement  of  propagation  and 
survival  of  the  species. 
PRT  763823 

Applicant  Lubee  Foundation,  Inc., 
Gainesville,  FL 

The  applicant  requests  a  permit  to 
import  three  male  and  one  female 
captive-bom  Goeldi  monkeys  [Callimico 
goeldii):  one  male,  three  female,  and  two 
juvenile  cotton-top  tamarins  [Saquinus 
oedipus  oedipus);  one  make  and  one 
female  golden  lion  tamarims 
(Leontopithecus  rosalia  rosalla);  and 
four  male  and  three  female  Geoffroy's 
tamarins  [Saquinus  oedipus  geoffroyii] 
from  Kilverstone  Wildlife  Park. 
Thetford.  Norfolk.  England,  for  breeding 
and  research  purposes  to  enhance  the 
propagation  and  survival  of  the  species. 
PRT  764815 

Applicant  Ringling  Bros. — Bamum  &  Bailey, 
Combine('.  Shows,  Inc.,  Vienna,  VA. 

The  applicant  requests  a  permit  to 
export  three  pairs  of  tigers  [Panthera 
tigris]  and  one  male  leopard  [P.  pardus) 
captive-bom  in  the  U.S.  to  animals 
owned  by  Clubb-Chipperfield  Circus. 
Oxfordshire.  United  Kingdom.  Animals 
were  bom  while  the  circus  was  on  tour 
in  the  U.S.  and  are  retuming  home  with 
the  circus  where  they  will  be  used  for 
breeding. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and. 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432.  Arlington.  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to.  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in.  ^e  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  432.  Arlington, 
Virginia  22203.  Phone:  (703/35»-2104): 
FAX:  (703/358-2281). 

Dated:  January  7. 1992. 
Susan  Jacobsen, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 

(FR  Doc  92-579  Filed  1-9-92: 8:45  am) 
■Uim  COM  4SW-H-II 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-55  (Sub-No.  399X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— in  Letcher 
County,  KY 

CSX  Transportation.  Inc.  (CSX)  has 
filed  a  notice  of  exemption  under  49  CFR 
Part  1152  subpart  F— Exempt 
abandonments  to  abandon  its  2.03-mile 
line  of  railroad  between  milepost  V.H.- 
270.20.  V.S.  8733 -h  92  near  Duo.  and 
milepost  V.H.-272.23,  V.S.  8841-1-18  at 
Carbon  Glow,  in  Letcher  County.  KY 

CSX  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines: 
and  (3)  no  formal  compliant  filed  by  a 
user  of  rail  service  on  the  line  (or  a  State 
or  local  government  eiltity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  appropriate  State 
agency  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  this 
notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505fd) 
must  be  Bled. 

Provided  no  formal  expression  of 
intent  to  Rle  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  Febmary 
9, 1992  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2).>  and  trail  use/rail 


■  A  stay  will  be  routinely  iMued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOutrof- 
Service  Rail  Lines.  S  I.C.a2d  377  (1989).  Any  entity 
seeking  a  slay  involving  environmental  concerns  i* 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

•  See  Exempt.  rfRail  Altandonment— offers  of 
Finan.  A$$ist.  4  LC.C.2d  104  (1967). 
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banking  statements  under  49  CFR 
1152.29  must  be  Hied  by  January  21, 
1992.'  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  January 
30, 1992,  with:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  CSX  Transportation,  Inc., 
500  Water  Street,  Jacksonville,  R  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment; 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  15, 1992. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  "SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423]  or  by  calling 
Elaine  Kaiser,  Chief,  SEE,  at  (202)-927~ 
6248.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  6, 1992. 

By  the  Commission,  David  M.  Konschnik, 
Directorv^Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 

Secretary. 

[FR  Doc.  92-606  Filed  1-9-92;  8:45  am] 
BILUNO  CODE  703541-M 


PEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  following 
information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 


'  The  Commission  will  accept  a  late-flied  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  sa 


and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indicatioaas  to  whether 
section  3504(h]  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer,  Ms.  Lin  Liu  on  (202)  395- 
7340  and  to  the  Department  of  justice's 
Clearance  Officer,  Mr.  Lewis  Arnold,  on 
(202)  514-4305.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DO]  Clearance  Officer 
of  your  intent  as  soon  as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 

New  Collection 

(1)  Change  of  Address  Form/Central 
Address  File. 

(2)  None,  Executive  Office  for 
Immigration  Review. 

(3)  On  occasion 

(4)  Individuals  or  households.  This 
change  of  address  form  is  needed  to 
provide  a  uniform  way  for  all 
individuals  in  deportation  proceedings 
to  advise  the  Office  of  the  Immigration 
Judge  of  their  change  of  address.  It  is 
mandatory  under  section  545  of 
IMMACT 1990,  8  U.S.C.  1252b. 

(5)  13,000  annual  responses  at  .04 
hours  per  response. 

(6)  520  annual  burden  hours. 

(7)  Not  applicable  imder  3504(h). 
Public  comment  on  these  items  is 

encouraged. 

Dated:  January  6, 1992. 
Lewis  Arnold. 

Department  Clearance  Officer,  Department  of 
Justice. 

[PR  Doc.  92-578  Filed  1-9-92;  8:45  am] 
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DEPARTMENT  OF  LABOR  ° 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Aasisted  Construction: 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  deteimined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract' 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  efi'ective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
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received  by  tbeafBOcy. ' 
earlier.  These  decisions  are  to  be  used^ 
in  accordance  wMi  lb 
CFR  parts  tasrfSAo 
applicable  decision,  together  wil 
modifications  issued,  must  be  made  a 
part  of  ocry  cwitrwrt  for  performance 
of  the  Jeicrrbed  woA  wi^itn  th« 
geographic  «rea  indicated  a«  reqwred  oy 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  S.  The  wage  rates 
and  frioge  benefits,  notice  of  which  is 
ptihlishfd  herein,  and  which  ace 
cootaned  ia  the  Gevemaieat  Printing 
Office  (0*0)  docuBient  entitled 
"Geaeral  Wage  Determinations  Issued 
Under  The  Davis-fiacon  And  Reload 
Acts."  shall  be  Ihe  minimum  paid  by 
contcactats  and  aubcontraclors  to 
laboDNsandfliecfaaaics. 
Any  peiaea.  wfaBizatiea.  or ' 

govemiaeBtri  afeaqr  kavng  aa  ^^^"^ 
in  Ak  rates  detennined  as  prevailing  is 
encouraged  to  submit  wage  rate  tad 
fringe  benefit  iafanoatiOD  lor 
considecation  by  the  Oepartment 
Farther  infamation  aad  seif- 
explan^ety  fanaa  lar  ^  pirpoae  af 
subm»te«  <diis  data  flsay  be  obtained  ()y 
Mritag  ta  the  US,  Oepartaent  «f  la^r, 


Michigaii: 


Wage  and  Hear  Oivisiaa  OiviaiOB^f 
Wage  DtJlemiinatiops.  tOt  Constitotioa 
Avenue.  NW.,  room  S-1014. 
Waslhir^;ton.DCaBZM.  I 

ModificadoBS  ts  General  Wag* 
DetecnHBatiaa  Oedsiaas 

The  marfcers  of  the  decisions  Hsted  in 
the  Government  Priirttng  Office 
document  entilied  *^eneral  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  aad  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  RpgF«*«"'  are  in  parendieses 
following  theifecisions  being  modified. 

Vohrm  I 

Mississippi: 

MSm-ll^Feb.22..1981)....  AH. 

MSW-41  tFeb.  22. 19911-..  Afl. 

M9in-13  [Feb.  22. 1991)....  AIL 

M9n-44  ^eb.  22, 1991)-..  AIL 
New  Voik 

NYW-J7:(Feb.22.1i«)-.  p.9pLj>.«» 
VifiBiiiir. 

VASt-ae|M).22. 1991).».  AQ. 

VA91-58  (Feb.  22,  1991)..-  AH 
Volume  II 

Iowa: 
IA91-1  (Feb.  22.  MWJ AIL 


Ml91-Uip!ek  22. 19013. 
Mi91-«r|Feb.22.tfM|. 


p.  sea. 
p-tfapfL 

ML 


Texas: 
TX91-»4F6b.  22. 19911—  AIL 
TXjn-34lFeb.22.1991)-...  AIL 

TX91-37tFe1).22.1991) AIL 

TX91-64  (Feb.  22. 1991)...-  AU. 
TX91-WF*.  22. 19911.-.  Wl. 
Volume  in 


None.. 


General  Wage  Determinafion 
Publication 

General  wage  determmatiens  issued 
under  theOaw»*aoBn  andnlated  Acts, 
indndtng  those  noted  above.  «»y  be 
foond  in  •S«  Government  Printtng  <Mfice 
(GPO?  document  eirtitled  "Xjeneral 
Wage  Determinations  Issued  tinder  flie 
Davis-^con  And  Rdated  Acts".  Tins 
publication  is  available  at  eadh  of  tiie  90 
Regional  Government  Depository 
Libraries  and  many  erf  the  1.4D0 
Gswecninent  Depository  Libraries  across 
the  catuitry.  Subscriptions  may  be 
purchased  inun:  Si^terintendent  of 
Documents.  US.  Govemmeot  Ptintiag 
Ofiioe.  WashiBgtao,  DC  20402.  (202)  783- 
323a. 

When  ordering  subscnptioK(fil.  be 
sure  toapedfy  the  Statej(B)  of  interest 
since  subscriptions  may  be  ordered  for 
any  or  aH  of  *he  three  separate  vohimes, 
arranged  by  State.  SAscriptions  incJade 
an  aimual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinatioM  for  Ae 
States  covered  by  each  volume, 
Throii^out  the  remainder  of  the  year, 
regular  weekly  ^pdates  will  be 
distributed  to  subscribers, 

Signed  at  Washington.  DC  this  itai  day  of 
]anuaryl9az. 
AlanUMeas. 

Director,  Division  of  Wage  Determinations. 
[PR  Doc.  92-428  Filed  1-9^82;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Draft  Rtulatwy  Guida;  laauance. 
AvaiMbmty 

The  Nuclear  Regulatory  Comaiission 


has  issued  ler  pubUc  comment  a  draft  of 
a  proposed  revision  4o  a  guide  in  its 
Regulaloiy  Guide  Series.  Hus  series  lias 
bpf>n  drrclnpf  d  tn  dp«*^>*^  «^  make 
availaUe  ta  die  public  such  iafomation 
as  methods  accepiaUele  the  NRCstaEf  - 
for  impleokentiiv  Jipecific  parts  of  the 
Coromissioa's  jegidationa.  techniques 
used  by  the  staff  in  evaluating  specific 
proUens  or  pastulated  accidents,  and 
data  needed  by  fbe  staff  in  iU  xeview  of 
appticatiaas  for  pennits  and  licenses. 

Tlw  di«ft  foide.  temporarily  identdled 
by  tts  task  Mtnbec.  OG-8M0  (wlidi 
shodM  fee  aaeoAioaed  in  aU 
correspooeace  ooooening  this  dralt 
guide),  is  a  proposed  fiewaian  1  lo 
Re«riata(y  Gwde  tJ.  OG-MWis 
entided  lateipretatian  of  Biaasaay 
MeasuBBBWrts."  1*is  revision  is  being 
developed  to  describe  a  practical  and 
consistent  metbod  acceptable  to  the    . 
NRG  slaff  for  estimating  intake  of 
radiMMtcfidea  Eroai  bionsssy 
measureaenls. 

Tlus  draft  guide  is  being  issued  to      - 
invoSve  the  piAMc  in  the  eariy  stages  rf 
the  deveJopmetrt  of  a  n^gidatory  position 
in  this  area,  tt  has  not  received  compilete 
staff  review  and  does  not  represent  an 
(^cial  NKC  staff  position. 

Pi^ccamraents  are  being  solicited 
on  the  guide.  Comments  should  be 
accon^aied  by  s«wort>«8  data. 
Written  comments  nay  be  submitted  to 
the  Regulatoiy  Pid^icatioDS  Brandu 
Division  of  Freedom  ^  Information  and 
Publications  Services.  Office  of 
Administration.  U.S.  Nudear  Regulatory 
Commission,  Washington,  DC  205SS. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW.,  Washington. 
DC.  Coaimeats  will  be  most  helpful  if 
received  by  March  6, 1992, 

Although  a  time  limit  is  given  for 
comments  on  this  draft,  comments  and 
suggestions  in  cennectian  widi  (1}  items 
for  inclusion  in  guides  currently  being 
developed  at  (2)  imfonmaetta  »  aU 
published  guides  are  encouraged  at  any 
time. 


Regulatory  guides  are  available  for 
inspection  at  the  Cemmissian's  M>lic 
Docunent  loom.  2120 1  Street  NW.. 
Washington.  DC.  Requests  ior  single 
cc^ies  fli  draft  gmdes  (whidi  laay  be 
reproibiOBd)  or  for  plaoemimt  on  an 
automatic  distribobon  list  for  mng^ 
copies  af  fattnre  dr^  ^ades  in  specific 
divisions  should  be  made  in  wiitiag  to 


/- 
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the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C.  552|a)). 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  lanuary  1992. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris. 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  92-616  Filed  1-9-42;  8:45  am] 

MLUNQ  CODE  7SS»-01-« 


[Docket  No.  50-344] 

Portland  General  Electric  Co.; 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Portland  General 
Electric  Company  (the  licensee)  to 
withdraw  its  March  21, 1990  application 
for  a  proposed  amendment  to  Facility 
Operating  License  No.  NPF-1,  for  the 
Trojan  Nuclear  Plant,  located  in 
Columbia  County,  Oregon. 

The  proposed  amendment  would  have 
revised  the  Trojan  Technical 
Specification  6.5.1.2,  Plant  Review  Board 
[PRB]  Composition,  to  remove  billet- 
specific  listing  of  PRB  membership  and 
to  replace  it  with  discipline-specific 
representation. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  March  20, 1991,  (56 
FR  11785).  However,  by  letter  dated 
December  12, 1991,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  21. 1990,  and 
the  licensee's  letter  dated  December  12. 
1991,  which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  Branford 
Price  Miller  Library,  Portland  State 
University,  934  SW.  Harrison  Street, 
P.O.  Box  1151,  Portland,  Oregon  97207. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January  1992. 


For  the  Nuclear  Regulatory  Commission. 
Lawrenca  E.  Kolujko, 
Project  Manager.  Project  Directorate  V, 
Division  of  Reactor  Projects  III/IV/V.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  92-617  Filed  1-9-92: 8:45  am] 
MLUNQ  COOC  7SM-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaiMM  No.  34-30157;  File  Na  SR-MSE- 
•1-16] 

Seif-Regulatory  Organization^  Filing 
and  Immediate  EffecUvenesa  of 
Propoeed  Rule  Change  l»y  ttie  Midwest 
Stodt  Exchange,  inc.  Relating  to  an 
Increase  in  Annual  Maintenance  Fee 
Cttarges  for  Listed  Companies 

January  6. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  December  20, 1991.  the 
Midwest  Stock  Exchange.  Inc.  ("MSE" 
or  "Exchange")  Hied  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizatioa't 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSE  proposes  to  amend  its  listing 
fees,  as  set  out  in  item  (1)  of  the 
Exchange's  Fees  and  Assessments 
Schedule,  by  increasing  the  annual 
maintenance  fee  charges  for  listed 
companies,  The  following  is  the  text  of 
the  proposed  changes  (additions  are 
italicized:  deletions  are  bracketed):  * 

Midwest  Stock  Exchange  Fees  and 
Assessments  Schedule 

(1)  Listing  Fees 
Original  Listing:  No  change. 

Annual  Maintenance:  Five  (5)  cents  per 
thousand  shares  to  maintain  listing 
[$1/25,000  shares  listed  per  year); 
applicable  in  the  year  following 
original  listing.  The  minimum 
annual  maintenance  fee  shall  be 
$1,000  per  issue  [$250];  the 
maximum  annual  maintenance  fee 
shall  be  $2,2750  [$2,500]. 

Supplemental  Listing:  No  change. 

Miscellaneous:  No  change. 


>  The  complete  text  of  the  Exchange's  Fees  and 
Assessment*  Schedule  is  available  from  the  MSTs 
Membership  and  Listings  Department. 


II.  Self-Regulatory  Organization's        « 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propcned  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
signiHcant  aspects  of  such  statements. 

A.  Self-Regulatory  Orgonitation's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  MSE's  purpose  for  increasing  its 
maintenance  fee  charges  for  listed 
companies  is  to  reflect  the  costs 
involved  in  providing  listing  services. 
The  Exchange  believes  this  proposed 
increase  is  necessary  to  meet  rising 
costs  associated  with  maintaining  listing 
services. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the  Act 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  issuers  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Conunents  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee.  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 
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Interested  person*  are  invrtei!  to 
submit  vnitten  data,  views  and 
arguments  concerning  the  foregoing. 
PenMs  ndong  written  sabinissioas 
shouU  fife  six  oapies  thereof  with  ife 
Sectetanr^  SecmiUm  and  Exchaoge 
CoMBaiiML  459  Fihk  Straet.  NW.. 
W^yi^wv  DC  20549.  Copies  of  the 
nAmmian.  ail  ssbseqiieat  amendmeBts. 
all  wrtttenvtatements  with  respect  t0 
the  psapaiad  n\e  change  that  are  filed 
with  the  Coinaisnm,  and  all  written 
communicafioBS  reia^ng  to  the  proposed 
nie  diaage  fcclweea  Itie  Commiaaiea 
and  Hiyiperaen.  other  ^an  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.SC552,  wiH  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
4SCFtfih  fitreet.  tiW^  Wa^agton.  DC 
20549.  Capias  of  sacfa  fiUag  MiU  aba  be 
available  far  tmpecteB  aad  copying  at 
the  priocipri  offiae<tf  «K  MSE.  All 
submiaaiaDS  should  nfer  to  Fik  Mo.  SB- 
MSE-M-tf  aad  sbarid  be  wibreitted  by 
jMHarytLMU. 

For  the  Commission,  by  the  Division  of 
Market  Regi^tiw,  parsMtA  *•  4eieg»»ed 


Margartl  H.  M<f a^aad, 

Dept/ty  Secretary. 

[FR  Doc  92-650  Filed  !-•-«;  •:45  am] 

MLUNO  CODE  M1»4)1-l« 


No.  34-30158;  Fit  No.  SR-MYSE- 


[ 
•1-441 


SeiMtefOMory  Organiationa;  FMng 
ofNMOHJRulaChangaByNaw 
York  Stock  ExcHanfa,  Inc.  WatolNii  to 
Amandmanta  to  Rula  30t— 
AccaptaMHty  Procaadi^BO 

January  B.  nSS. 

Pursuant  to  section  19(b)(1)  of  the 
Secnrtties  Exchange  Act  of  1934  ("AcH- 
15  U.S.C  788(b)(1).  notice  is  hereby 
given  that  oo  December  16. 1991,  the 
New  York  Stock  Exchange,  Inc.  t"NTSE" 
or  "Exdhange")  filed  with  the  Securities 
and  Exchange  Commission 
('OHUiiMiaB")  tiie  proposed  nde 
chaifeaadescribediB  Items  1,  U  aid  IH 
belaw.  vMdi  items  bare  been  prepared 
by  die  aeif  ii  ijial  stwy  organiratian  The 
Cb— is  ■aaJapubiJaJnngtfaa  notice  to 
solicit  csnmeats  «b  the  praposed  ade 
chaage  frasa  inteeested  persens. 

I.  Seff-Regidatory  Orgaaization^s 
Stataoient  of  Iha  Tenns  of  Substance  of 
the  Proposed  Kule  Chaage 


a  revmaa  «tf  the  required  campoatiaa  of 
Acceptability  Committees. 

II.  SelHlegiAatory  Organixailioo's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  flie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
sotf-regUtatory  wgauigation  indoded 
statements  concemiog  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  aeif-'Fegula4ory  ofganization  has 
prepared  summaries,  set  larth  io 
secAioRS  A.  B.  and  C  below,  of  the  most 
significant  aqiects  of  such  statements. 

A.Seff-negt^otoijOrgatmation'9 
Statement  of  *e  Pttrp99e  of.  and 
Statutory  Basis  for.  the  Proposed  Mule 
Change 

1.  Purpose 

The  pmpose  clffbe  proposed  rnle 
change  is  to  revise  Ihe  required 
composition  t(f  AoceptabBity 
Comrnittees  m  order  to  provide  that  <he 
acceptabihty  off  aflapplicanta  invohred 
in  such  proceedings  «  determined  by  a 
committee  of  their  peers. 

I9YSE  Ru4e  308  was  adopted  in  1976  in 
order  to  eetatbliah  fair  procedures  for 
considering  appbc^iom  (1)  off 
prospective  fBenrftiers  «r  aiember 
organizat^ans;  (2)  for  «nip4oyment  or 
associatioD  sMtb  a  mamber  or  meaber 
orgaaizatioa.  of  any  meaibw,  aOied 
member,  approved  pecsoD«rxegiatei«d 
representative  or  oflier  person  required 
by  the  Exchange  Cons^totioH  or  Rules 
thereunder  to  be  approved  by  the 
Exchangr,  {t)  «f  any  prospective  aoa- 
member  broker-dealer  accessee;  and  \4) 
for  anydtMige  in  atelas  off  any  person 
that  Tefpiirea  EKcAiatige  approval.' 

NYSE  Rale  JOB  eerves  as  « •wehide  far 
establislMig  the  atnictara  and  functkm 
of  the  Acc^l^ility  Conunittee.  Rule  308 
has  not  been  amended  since  its 
adoption  in  1976. 

Currently,  rule  308  requires  aa 
Acceptability  CoaRmittee  to  be 
cooq^riaedaC  three  Exchange  officers 
appointed  freai  time  to  time  by  fbe 
Chainmao  of  the  Beard  «ff  Directors  of 
theExdMBge. 

The  paepBsed  role  weaU  require  that 
an  Acoeplabi^  Ccwoaittee  ceosiat  of 
at  least  three  persam  arbo  are  oiembers 
of  aa  Acceptabihty  Board  and  wha  are 
selected  to  serve  oa  a  coaaaittee  by  the 
Exchange's  Gbiief  Hearing  Officer.* 


Acceptability  Beard  asembers  would  be 
appointed  aanuaUy  and  serve  at  the 
pleasure  of  the  Board  of  Directors. 

The  pn^Moaed  rule  provides  that,  if  the 
appbcBBt  is  a  prapoaed  member, 
member  oBganiratiaa.  allied  aien^jec 
appnaved  peraaa  ar  aoa-iiiember  broker- 
dealer  accessee.  the  members  of  .the 
Acceptability  Committee  must  be 
members  or  allied  members  of  the 
Exchange  who.  to  the  extent  reasonably 
possible,  are  engaged  in  similar 
activitiea  aa  the  appbcant  proposes  to 
engage  in,  or  have  knowledge  aff  Aoae 
activitieB.  If  the  applicant  is  a  proposed 
registered  «r  ao»Tegistered  employee  off 
a  member  or  iRember  organization  and 
not  a  member  or  allied  raember.  the 
members  of  the  Acceptability 
Committee  must  be  registered  or  non- 
registered  employees  of  members  or 
member  organizations  who  are  not 
members  or  allied  nembers  and  who.  to 
the  extent  leasoaaUy  possible,  are 
engaged  in  aiAilar  activities  as  the 
applicant  proposes  to  engage  in.  orbaMe 
knowledge  of  those  activities. 

If  any  acceptabilrty  application  is 
related  to  proposed  floor  activities,  titen 
all  persons  on  the  Acceptability 
Committee  must  be  active  on  the  floor. 
Sumlariy.  aoc^Kabillty  applications 
relating  to  proposed  non-floor  activities 
would  require  all  meanbers  of  the 
Committee  to  be  "upstairs "  persons.' 

The  proposed  nie  change  will  provide 
a  fraaiewoik  for  assuring  iair  asid 
impartial  acoeptabiliiy  proceedings 
before  pecsaas  familiaT  wi^  the 
relevant  job  fyactiowB  of  the  applicant 
and  who  have  the  objectivity, 
experience  and  ability  nece&saiy  to 
comprehend  and  evaluate  the 
acceptability  issues  presented. 

2.  Statutoiy  Basis 

The  basis  under  the  Act  Sof  this 
proposed  rule  change  is  the  requirement 
of  section  6{b)(7]  that  the  rules  of  the 
exchange  estab&sh  fair  procedures  to  be 
used  in  all  proceedings  brought  to 
determine  whether  a  person  shaTl  be 
denied  membership,  barred  from 
becoming  associated  with  a  member,  or 
prohibited  or  limited  wtth  respect  to 
access  to  services  offered  by  the 
Exchange.  In  «lditien.  the  proposed  rule 
change  is  eenSistetrt  with  the  due 
process  reqmrefflents  of  section  6(dH2) 
of  the  Act. 


IMS ■!  iiii  to  MYSE  RaleaiM 

( AcoeptabSity  ftaoaiidtags)  tancaniqc 


^    ■  See  Securitiet  Exchange  Act  Releue  No.  12B23 
*  See  NYSE  Sole «aM. 


»  SpedTicatly'  WTSE  RJIe  V»  woidd  require  that, 
wtth  rMpwsi  «•  M  a^iilicMt  M  fae  (Mvived  ia 
"upaairs"  MliintaM.  the  ■wwhwi  otf Ihe 
Acc^tabiltty  Committee  work  in  the  o^ices  of  a 
m««b«r  ar  ■Mnkw  ariMiBsaMi  (kM  flosaget  «■  4 
business  involving  substantial  direct  contact  tvith 
securities  customers. 
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B.  Self-Regulatary  OrgeuuzatioD's 

Statement  on  Burden  on  Competition 

l%e  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  oa  OMBpetitiaD  tkat  is  net 
necessary  or  apftroprtate  in  fiirdieraiiee 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

IIL  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Comaussaon  Actioo 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i]  as  the 
Commission  may  designate  op  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reaaoBs  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  tiie  Commission  will: 

(A]  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  nde  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  sabmissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exdiange 
Connassion.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
aH  written  statements  with  respect  to 
the  proposed  rule  change  between  the 
Commission  end  any  person,  other  than 
those  that  awy  be  withheld  from  the 
public  in  accordance  with  the  proviaioas 
of  5  U.S.C  552.  wiU  be  available  for 
inspection^and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW,  Washiagtoa  DC 
20549.  Copies  el  such  Fiiiog  wiU  also  be 
available  for  i■^MCtioa  and  copying  at 
the  pdBcipal  offioe  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NY%-»l-44  awl  shoald  be  subBiitted  by 
Ianuaiy31.10e2. 

For  ^  CoBUBissioa  by  the  Division  of 
Marlcet  Regotatien.  rurseant  to  detegsted 
authority. 

Margaret  H.  McFsilaiid. 
Deputy  Secretary. 
(FR  Doc.  92-052  Filed  1-(M)2;  8:45  aa) 


[Relaaso  Nau  «4attS<(  Rls  No.  SI»-nE-«1- 
41] 

Saif  Raguiatory  Organitattont;  Nolle* 
of  FiUng  and  liiNnadiala  Effoctlvaiwas 
of  Propoaad  Rula  Chang*  by  th* 
Pacific  Stodc  Exchanga,  Inc.  RalaMng 
toEqunyFoM 

January  6, 1992. 

Pursuant  to  section  19(b)  (1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)  (1),  notice  is  hereby 
given  that  on  December  10, 1991,  fte 
Pacific  Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
chaitge  as  described  in  Iteou  L  U  and  UI 
below,  which  Items  have  been  prqiared 
by  the  self-regulatory  organization.  The 
Commission  is  pubKshmg  this  notice  to 
soKcH  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  af  tfaa  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE.  pacsoant  to  Rule  19b-4  of  the 
Act  submits  this  nde  iiliag  to  anMnd 
certaiB  ieea  for  equity  operatioosw*  The 
proposed  fees  are  as  fbUowK  (italiciaed 
text  deaoles  additioos;  bracketed  text 
denotes  deletioBs) 


fKXMSTFeoe 

SSOOpermoomper 

RoorttretarBooai 
Fees: 
c~a"Vrt^ 

S12$  tSTSl  aer  annlh. 

LM^aoem 

Market  Data 
Seiviaee 

[OuOlRWi. 

2SO[$1S01parawntiL 
379  [S300)  par  monffL 

•  The  PSE  anticipates  that  the  leeture  al»mW 
COAST  trading  system  thet  would  leplMO  OtMaoe 
services  wiN  become  operational  by  July,  1982.  At 
ttwt  time,  ttie  merfcet  data 
charge  WiN  apleee  tfeeouewM  Quolnw  i 
charge.  ProeanBy.  Ouolron  i 
either  $275  per  month  or  $42S  pr —wl 
ing  on  the  type  of  terminal  and  leetures  i 


selected  by 


n.  Setf-RsfMlnhwy  O^fMiialiaa'a 

Statemeafc  aC  Iha  ISiiy  eae  tt,  aad 
StalMtofy  Bask  fac  tha  ftapaea 
Qiange 

In  its  filing  with  the  Commissioa  the 
self-fegulatory  organization  incluued 
statements  concemiug  the  purpose  of 
and  basts  tor  Hie  pioposfeo  rule  ciiange 
and  discussed  any  conmicats  it  received 
on  the  proposed  rule  change,  "nie  text  of 
these  statements  may  be  examined  at 


'  The  complete  text  of  the  PSE**  equity  fee*  ia 
a  vailabki  imB  <ke  BiDBkiagt's  I  ~ 
Department 


the  places  specified  in  Item  IV  below. 
The  seif-regulatory  otganiiation  has 
prepared  sumauries.  set  forth  in 
sections  A.  B,  and  C  below,  of  the  Most 
significant  aspects  of  such  statements. 

A.  Se^-Regulatory  Orgaoizotioa's 

Statement  of  the  Purpose  of.  aad 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  P/COAST  tradiag  system,  wrhich 
will  be  phased  ia  daring  1992.  will 
replace  the  Secarities  Communication 
Order  Routing  and  Exacotien  ^slem 
("SCOREX")  and  various  other  services 
provided  by  outside  vendors.  The  P/ 
COAST  system  will  provide  major 
functional  enhancements  over  SCOREX. 
Thus,  the  PSE  believes  that  the  P/ 
COAST  system  will  enhance  the 
Exchange  and  benefit  the  membership. 
At  this  time,  a  charge  of  $500  per  moiith 
is  proposed  for  each  specialist  post  to 
help  defray  the  initial  costs  of  the  new 
system.  Subsequent  fee  adiostments  will 
be  filed  separately  as  the  system 
becomes  operative. 

The  increased  charges  proposed  for 
floor  broker  booths  reflect  the  increased 
operating  costs  for  floor  broker  facilities 
and  services.  In  addition,  a  pass-through 
charge  for  market  data  services  will 
replace  the  current  pass-through  charge 
for  Quotron.* 

The  proposed  rtile  filing  is  consistent 
with  section  6(b)(4)  of  the  Act  In  that  it 
provides  an  equitable  atlocatien  of 
reasonable  dues,  fees,  and  other  charges 
among  the  members  using  the  facilities 
of  the  PSE.  In  addition,  the  proposed 
rule  filing  is  consistent  with  section 
6(b)(S)  of  the  Act  in  that  it  will  enable 
the  PSE  to  enhance  its  ability  to 
facilitate  transactions. 

B.  Self-Regiihtoty  Orgaaizatiott's 
Staieaeiit  oe  Burden  oa  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  diange  imposes  a  burden 
on  competition. 

C  Self-Regulatory  OrgaaizaUoa '« 
Statement  oa  Camngnrt  oa  the 
Imposed  Rule  Change  Received  Form 
Members,  Participants  or  Others 

The  equity  fee  changes  were  proposeii 
by  the  Equities  Revenue  Committee, 
which  is  composed  of  five  equity 
members,  three  of  whom  are  members  of 
the  Board  of  Governors  ("Board")  of  the 
PSE.  The  Equities  Revenue  Committee 
was  estal^hed  in  July  199L  and  met 
every  two  wttks  to  rewiew  and  discuss 
fee  dianges.  In  auuition,  a  special  Board 
Committee  composed  of  four  Board 
members:  One  options  member,  oae 


'Se»tupta.mtlm2. 
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equity  member,  one  options/equity 
member  and  one  public  member,  was 
established  to  discuss  the  fee 

recommendations.  | 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due.  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  rule  19b-4  thereunder.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Conunission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  55Z  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-91-41  and  should  be  submitted  by 
January  31. 1992. 

For  the  Commission,  by  the  DiviBion  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margarat  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  92-651  Filed  1-0-92;  8:45  lun] 
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SeH-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Excttange,  inc. 

January  6. 1992. 

The  above-named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 


("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

CII  Financial,  Inc. 

Common  Stock.  No  Par  Value  (File  No.  7- 
7770) 
Dflty  Free  International,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7771) 
North  American  Vaccine.  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
7772) 
Office  Depot,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7773) 
Vitro,  Sociedad  Anonima 
American  Depositary  Shares,  No  Par  Value 
(File  No.  7-7774) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  28. 1992. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

(FR  Doc.  92-571  Filed  1-9-92;  8:45  am] 
BiuiNa  cooe  mkhii-m 


Self-Regulatory  Organization; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

January  6. 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Blackstone  North  American  Government 
Income  Trust 


Common  Stock,  $.01  Par  Value  (File  No.  7- 
7755) 
Duty  Free  International,  Inc. 
.    Common  Stock.  $.01  Par  Value  (File  No.  7- 

7756) 
Fisher  Scientific  International.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7757) 
Nuveen  Premier  Insured  Municipal  Income 
Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7758) 
Nuveen  Premier  Municipal  Income  Fund.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7759) 
Nuveen  Texas  Quality  Income  Municipal 
Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7760) 
Nuveen  Florida  Quality  Income  Municipal 
Fund 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7761) 
Nuveen  New  (ersey  Quality  Income 
Municipal  Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7762) 
Nuveen  Michigan  Quality  Income  Municipal^ 
Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7763) 
Nuveen  Ohio  Quality  Income  Municipal  Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7764) 
Nuveen  Pennsylvania  Quality  Income 
Municipal  Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7765) 
Semiconductor  Packaging  Materials  Co.,  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
7766) 
Autozone,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7767) 
Unisys  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7768) 
US  West,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
7769) 

Hiese  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  28. 1992. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549,  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
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and  orderiy  markets  and  the  protection 
of  iavettors. 


For  the  ComaHMiaK.  bjr  the  OiviaMi  af 
Market  Regaktioa.  puxtmrnai  to  ^legated 
authority. 
louduaaKali, 
Secretary. 
[FR  Doc  K-STZ  Fiied  !-•-•£  ft^S  a«4 


S«il-R«giilatory  Ortaaiiatiom; 
AppHcalions  for  UnlMad  TMdme 
Privii«gM«ntf  of  Opportunity  lar 
H— ring;  PWIadolptiia  Stock 
incorporated 

January  6, 1992. 

The  above  named  national  securitief 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Conunission 
("Commission")  pursuant  to  section 
12(fKlMB)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Employee  Benefit  Plant,  Inc. 
Conunon  Stock.  101  Par  Value  [File  No.  7- 
7748) 
Michael  Baker  Corporation 
Coamon  Stock,  SI  Par  Vahie  (File  No.  7- 
7747) 
H&Q  Heahhcare  Inveotor 
Shares  of  Beneficial  tetereat  $0.01  Par 
Value  (File  No.  7-7748) 
Nuveen  Premier  Municipal  Income  Fund.  Inc. 
Common  Stock,  $.01  Par  Value  [File  No.  7- 
7749) 
Nuveen  Premier  Insured  Municipal  Income 
Fitnd.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7750) 
Biackstone  North  Americaa  Govenunent 
Income  Trust  Ina 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7751) 
Lakehead  Pipeline  Partner  LP. 

Limited  Partner  Interest  (File  No.  7-7752) 
American  Strategic  Income  Portfolio,  inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7753) 
American  Healthcare  Management  Inc. 
Common  Stock,  $0.01  Par  Value  [File  No.  7- 
7754) 

These  securities  are  listed  and 
registered  on  one  or  njore  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  28, 1992. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  GMfimission, 
450  5th  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  CommissioB  will  approve 
the  application  if  it  finds,  based  i^^on  all 


the  tafofitida  available  to  it  that  tba 
exteoaiooa  of  anUsted  (rading  privklfigea 
pursuant  to  sach  appUcatiou  ar« 
consisleat  with  the  maintananrf  of  fair 
and  orderiy  aiaikets  and  the  protectioa 
ofiBveetois. 

For  the  Caeniiatioa.  by  the  Ofarislan  of 
Maifcet  Bsaiiiatiaa,  parsn  t  to  < 
authority. 

lonaAaGbl 

Secretary. 

(PR  Dofr  m-«73  Filed  l-O-SZ;  ft4S  am) 


[Release  Na3S-2S44»] 

FWnga  Under  the  PutMe  Utnty  Holding 
Company  Act  of  1935  r  Actl 

January  1 199Z. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  die 
applicatioQ(s)  and/or  dederatioB(s)  for 
complete  statements  of  the  proposed 
tran8action(8)  summarized  below.  The 
application(8)  and/ or  dedaratioi^s)  and 
any  amendments  hereto  is/are 
available  for  pablic  inspection  through 
the  Cofluussion's  Office  of  Public 
Reference. 

bterested  perstMis  wishing  to 
comment  or  request  a  hearing  on  the 
application(8)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
January  27. 1992,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20S40,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addressles)  specified 
below.  Proof  of  service  (by  affidavit' or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  di^Mited.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  «^>y  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(8)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  grar>ted  and/ or 
permitted  to  become  efi'ective. 

NIPSCO  Industries.  Inc.  (70-7B9Q 

NIPSCO  Industries.  Inc.  ("NIPSCO"). 
5285  Hohman  Ave.,  Hammond,  Indiana 
46325,  an  Indiana  public-utility  holding 
company  exempt  from  registration  under 
section  3(a)(l]  of  the  Act  pursuant  to 
rule  2,  has  filed  an  application  pursuant 
to  sections  9(a)(2)  and  10  of  the  Act 
NIPSCO  proposes  to  acquire  all  of  the 
issued  and  outstanding  shares  of 
common  stock  of  ICokomo  Gas  and  Fuel 


Company  ("KokoBM**),  an  Indiana  fas 
utility  company. 

Northern  Indiana  Public  Service 
Company  ("Northern  tadiana"). 
NIPSCO's  whoUy-eieaed  sea  and 
elednc  utility  subeidiaty  ooaipa^y. 
provides  natural  gas  aad  transpoctatioo 
services  to  epprowaMtely  583^000 
customef*  and  electric  service  to 
approximalely  seSdOOO  cuskmiers  in  30 
counties  in  noflheca  Indiana. 

Kokoao  providee  natural  gas  and 
transportation  services  to  approximately 
30,000  customers  in  five  Indiana 
counties  contiguous  to  counties  served 
by  Northern  Inriiaaa  As  of  September 
3a  1991,  Kokomo  reported  total  assets  of 
$36,103,748  and  total  liabilities  of 
$11,606,068.  At  that  date,  Kokomo  had 
isaiied  and  entstanding  47SMt  sharaa  of 
common  stock,  no  par  value  ("Kokomo 
Common  Stock"),  which  were  held  by 
100  shareholders. 

The  acquisition  will  be  accomplished 
pursuant  to  aa  Ayeoiaent  and  Plan  of 
Reorganization  ("Meiser  AgreeoMnt") 
dated  November  27, 1991  among 
NIPSCO,  Kokomo  and  NIPSCO 
Acquisition  Corporation,  a  wholly- 
owned  subsidiary  corporation  of 
NIPSCO  created  for  the  ptnpose  of  the  ' 
merger  ("Merging  SubsidiarjT)-  Pursuant 
to  the  Merger  A^eement  NffSCO  will 
acquire  all  of  the  shares  of  Kokomo 
Common  Stock  for  $48,090,000  in 
NIPSCO  Common  Stock  and/ or  cash. 
The  Merging  Subsidiary-will  be  merged 
with  and  into  Kokomo.  and  each  share 
of  common  stock,  no  par  value,  of  the 
Merging  Subsidiary  whidi  is  issued  and 
outstanding  immediately  prior  to  the 
Effective  Date  will  be  cancelled. 
Kokomo  subsequently  will  become  a 
wholly-owned  subsidiary  of  NIPSCO. 

Pennqrivania  Electric  Company  (7m 
7S23) 

Pennsylvania  Electric  Company 
("Penelec"),  1001  Broad  Street 
Johnstown.  Pennsylvania  15907,  an 
electric  public-utility  subsidiary 
company  of  General  PubUc  Utilities 
Corp.,  a  registered  holding  company,  has 
filed  a  declaration  under  section  12(d)  of 
the  Act  and  Rule  44  thereunder. 

Penelec  proposes  to  seti  certain  utiUty 
assets  to  Advanced  Cast  Products,  Inc. 
("Advanced"),  a  nonassociate  company, 
for  $140,000  in  ca^.  Penelec  expects  to 
apply  the  proceeds  of  the  proposed  sale 
to  general  corporate  purposes.  The 
assets  consist  of  certain  electric 
substation  facilities  and  equipment 
located  in  Vernon  Township,  Crawford 
County.  Pennsylvania  ("Meadville 
Substation").  The  Meadville  Sebstatioa 
is  situated  on  lands  owned  by 
Advanced  and  is  operated  solely  to 
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serve  the  electric  service  needs  of 
Advanced.  The  sale  will  enable 
Advanced  to  qualify  for  a  more 
favorable  electric  service  rate. 

Penelec  will  sell  the  Meadville 
Substation  pursuant  to  an  October  1989 
agreement  ("Agreement")  between 
Penelec  and  Advanced's  predecessor  in 
interest,  Amcast  Industrial  Corporation 
("Amcast"),  also  a  nonassociate 
company.  Amcast  assigned  the 
Agreement  to  Advanced  on  July  3, 1990. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  lo 
delegated  authority. 
[FR  Doc.  92-574  Filed  1-9-92^.8:45  amj 

MLUNQ  COOC  W10-41-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
(CGD  92-001] 

Merchant  Marine  Personnel  Advisory 
Committee;  Establishment 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  Establishment. 

summary:  The  Secretary  of 
Transportation  has  approved  the 
establishment  of  the  Merchant  Marine 
Personnel  Advisory  Committee.  The 
purpose  of  the  Committee  is  to  provide 
expertise  on  matters  concerning 
personnel  in  the  U.S.  merchant  marine, 
including  but  not  limited  to:  Training, 
qualifications,  certification, 
documentation,  and  fitness  standards  as 
required  by  the  Coast  Guard. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Scott  J.  Glover,  Merchant  Vessel 
Personnel  Division,  (202)  267-0221.  This 
notice  is  issued  under  the  authority  of 
the  Federal  Advisory  Committee  Act, 
Public  Uw  92-463,  5  U.S.C.  App.  1. 

Dated:  December  5, 1991. 
A.  Cattalini. 

Acting  Chief,  Office  of  Navigation  Safety  and 
Waterway  Services. 
(FR  Doc.  92-659  Filed  1-9-92;  8:45  am) 
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Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt 
of  Noise  Compatibility  Program  and 
Request  for  Review,  Erie  International 
Airport,  Erie,  PA 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 


summary:  The  Federal  Aviation 

Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 


maps  submitted  by  the  Erie  Municipal 
Airport  Authority  (EMAA)  for  the  Erie 
International  Airport  (ERI),  Erie.  PA. 
under  the  provisions  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L.  96-193)  and  14  CFR 
part  150  are  in  compliance  with 
applicable  requirements.  The  FAA  also 
announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  ERI  under 
Federal  Aviation  Regulations  (FAR)  part 
150  in  conjunction  with  the  noise 
exposure  maps,  and  that  this  program 
will  be  approved  or  disapproved  on  or 
before  July  1. 1992. 
dates:  The  effective  date  of  FAA's 
determination  on  the  noise  exposure 
maps  and  of  the  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  January  3, 1992.  The  public  comment 
period  ends  February  17, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Squeglia,  Environmental 
Specialist.  FAA— Eastern  Regional 
Office,  Airports  Division,  AEA-610, 
Fitzgerald  Federal  Building,  JFK 
International  Airport.  Jamaica.  NY 
11430,  (718)  553-0902. 

Comments  on  the  proposed  noise 
compatibility  program  should  be 
submitted  to  the  above  office. 
SUPPtEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  ERI  Airport  are  in  compliance 
with  applicable  requirements  of  Part 
150,  effective  January  3. 1992.  Further, 
the  FAA  is  reviewing  a  proposed  noise 
compatibility  program  for  the  airport 
which  will  be  approved  or  disapproved 
on  or  before  July  1. 1992.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  non-compatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  way  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  FAR  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 


taken  or  proposes  for  the  reduction  of 
existing  non-compatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

EMAA  submitted  to  the  FAA  on 
January  18, 1990.  noise  exposure  maps, 
descriptions  and  other  documentation 
which  were  produced  during  an  airport 
noise  compatibility  planning  study  from 
February  1989  to  October  1990.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 
The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  EMAA. 
The  specific  maps  under  consideration 
are  the  "Current  (1989)  Aircraft  Noise 
Exposure  Pattern  (Exhibit  3G)"  and  the 
"Five-Year  (1994)  Aircraft  Noise 
Exposure  Pattern  (Exhibit  3H)".  These 
exhibits  are  included  in  the  FAR  part 
150  Noise  Compatibility  Study  Noise 
Exposure  Map  Documentation  for  ERI  as 
addended  by  the  September  30. 1991. 
insert. 

The  FAA  has  determined  that  these 
maps  for  ERI  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  January  3, 
1992.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to-approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to.noise  exposure  contours 
depicted  on  noise  exposure  maps 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act.^ 
These  functions  are  inseparable  from 
the  ultimate  land-use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
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of  noise  exposure  contours  onto  the 
maps  depicting  properties  on  the  surface 
rests  exclusively  with  the  airport 
operator  which  submitted  those  maps, 
or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator 
under  §  150.21  of  FAR  part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  formally  received  the  noise 
compatibility  program  for  ERI  on 
January  24, 1991.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  before  July  1, 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  150.33.  The  primary  considerations 
in  the  evaluation  process  are  whether 
the  proposed  measures  may  reduce  the 
level  of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  non-compatible  land  uses  and 
preventing  the  introduction  of  additional 
non-compatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land-use  authorities 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  The  public  commerit 
period  ends  (3).  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps  and  the  proposed  noise 
compatibility  program  as  addended  by 
the  December  10, 1991,  Response  to 
Comments  insert,  are  available  for 
examination  at  the  following  locations: 

Federal  Aviatiqn  Administration,  OfHce 
of  Airport  Planning  &  Programming, 
Community  ft  Environmental  Needs 
Division  room  615B,  800  Independence 
Avenu( ,  SW.,  Washington.  DC  20591 


Eastern  Regional  OfRce.  FAA — 
Fitzgerald  Federal  Building.  Airports 
Division,  room  337.  JFK  International 

-    Airport.  Jamaica.  NY  11430 

Harrisburg  Airports  District  Office, 
FAA— 3911  Hartzdale  Drive,  Suite  1. 
Camp  Hill.  PA  17011 

Airport  Director,  Erie  Municipal  Airport 
Authority,  Erie  International  Airport. 
PA 

Questions  and  comments  may  be 
directed  to  the  individual  named  above 
under  the  heading  "FOR  PURTHER 

INFORMATION  CONTACT". 

Issued  in  Jamaica,  NY  on  January  3, 1982. 
Louis  P.  DeRoM, 

Manager.  Airports  Division  Eastern  Region. 
(FR  Doc.  92-597  Filed  1-9-92;  8:45  amj 
MLLINQ  COOC  4t10-13-M 


(SiHranary  Notie*  Na  PE-91-42] 

Petition  for  Exemption;  Sumnuiry  of 
Petitions  Received;  Oispcwitions  of 
Petitions  Issued 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTWN:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions;  correction. 


r.  This  action  corrects  an  error 
with  reference  to  the  comments  close 
date  to  a  notice  published  on  Monday. 
December  23. 1991.  page  66472  and  in 
the  second  column.  The  FAA 
inadvertently  inserted  December  12, 
1992.  Please  change  the  comment  close 
date  to  read  January  12. 1992. 

FOR  FURTHER  INFORMATION  CONTACTS 

Mr.  Nick  Spithas,  Office  of  Rulemaking 
(ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-9683. 
Deniae  Castaldo. 

Manager,  Program  Management  Staff,  AGC- 

10. 

[FR  Doc.  92-593  Filed  1-0-82: 8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Company  Application  and 
Renewal  Fees:  Increase  in  Fees 
Imposed 

The  Department  of  the  Treasury, 
financial  Management  Service,  will  be 
increasing  the  fees  imposed  and 
collected  as  referred  to  in  31  CFR  223.22. 
This  increase  is  to  cover  the  costs 
incurred  by  the  Government  for  services 
performed  relative  to  qualifying 
corporate  sureties  to  write  Federal 
business. 

The  new  fees  are  effective  December 
31, 1991,  and  are  determined  in 
accordance  with  the  Office  of 
Management  and  Budget  Circular  A-25, 
as  amended.  The  increase  in  fees  is  the 
result  of  8  thorough  analysis  of  costs 
associated  with  the  Surety  Bond  Branch. 

The  new  rate  schedule  is  as  follows: 

(1)  Examination  of  a  company's 
application  for  a  Certificate  of  Authority 
as  an  acceptable  surety  or  as  an 
acceptable  reinsuring  company  on 
Federal  bond»-^.200. 

(2)  Determination  of  a  company's 
continued  qualification  for  annual 
renewal  of  its  Certificate  of  Authority— 
$1,850. 

(3)  Examination  of  a  company't 
application  for  recognition  as  an 
Admitted  Reinsurer  (except  on  excess 
risks  running  to  the  United  States) — 
$1,100. 

(4)  Determination  of  a  company's 
continued  qualification  for  annual 
renewal  of  its  authority  as  an  Admitted 
Reinsurer— S800. 

Questions  concerning  this  notice 
should  be  directed  to  the  Surefy  Bond 
Branch,  Funds  Management  Division. 
Financial  Management  Service, 
Department  of  the  Treasury, 
Washington,  DC  20227.  Telephone  (202) 
874-6850. 

Dated:  December  31. 1981. 
ChariM  F.  Schwan,  in. 
Director,  Funds  Management  Division, 
Financial  Management  Service. 
[FR  Doc  92-566  Filed  l-»-e2;  8:45  am) 


Sunshine  Act  Meetings 


TNs  section  of  the  FEDERAL  REGISTER 
contains  rwtees  of  meetings  pubfcahed 
un<jer  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  84-409)  5  U.S.C  552tXe)(3). 


AFRICAN  DEVELOPMENT  FOUNDATION 

Advisory  Council  Meeting 

time:  10:00  a.in.-3:30  pm. 

PLACE:  African  Development 

Foundation. 

date:  Tuesday.  11  February  1992. 

STATUS:  Open. 

Agenda  .    | 

10:00-10:30  Welcome/IntrodBCtioni  Advisory 
Council  Chainnan.  Ricbard  M.  Oster 

*  ADF  Oiairroan,  F.  Edward  lolvnon,  Esq. 

*  ADF  President  Gregoiy  Robeaon  Smith 

*  ADF  Board  Vlember.  C  Payne  Lucas 
10:30-11:45  ADF  Division  Presentations 

*  OPFO 

*  OLD 

*  X)BFA 

*  Public  Affairs 
11:45-12:00  Break 
12:00-1:30  Lunch.  Africare  House  Speaker, 

The  Honorable  Paul  Simon.  Senator 
1:30-2:45  Discussion  Groups 
2:45-3:30  Closing  Session 
Gregory  Robesoa  Smitli, 
President 

[FR  Doc.  92-824  Filed  1-6-02;  3:31  pm] 
aaiMQ  COW  MIS'**-!! 

FEDCfML  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday,  January  7. 
1992,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of  a 
certain  insured  bank. 

Recoihmendations  concerning 
administrative  enforcement  proceedings. 

Reports  with  respect  to  the  Corporation's 
supervisory  activities. 

Matter  relating  to  the  Corporation's 
corporate  activities. 

Matter  relating  to  a  certain  financial 
institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 


Director  T.  Timothy  Ryan.  Jr. 


(Office  of 


Thrift  Supervision).  Vice  Chairman 
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Andrew  C.  Hove,  Jr..  and  Chairman 
William  Taylor,  that  Corporation 
busiitess  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation:  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2).  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  and  {c){9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2),  (c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

"The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  —  17th  Street,  NW..  Washington, 
DC. 

Dated:  January  7, 1902. 
Federal  Deposit  Insurance  Corporation. 
Robert  E  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc.  92-728  Filed  1-7-02;  4:42  pm) 

WLUNO  CODE  S714-01-H 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
eOVERNORS 

TIME  AND  DATE:  lOKW  a  jn..  Wednesday. 

January  15. 1992. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington.  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  00NSR)ERED: 

Summary  Agenda: 

Because  of  its  routine  nature,  no  discussion 
of  the  following  item  is  anticipated.  This 
matter  will  be  voted  on  without  discussion 
unless  a  member  of  the  Board  requests  that 
the  item  be  moved  to  the  discussion  agenda. 

1.  Proposed  amendments  to  Regulation  CC 
(Availability  of  Funds  and  Collection  of 
Checks)  to  implement  amendments  to  the 
Expedited  Funds  Availability  Act  that  were 
contained  in  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Discussion  Agenda: 

Please  note  that  no  discussion  items  are 
scheduled  for  this  meeting. 

Note. — If  the  item  is  moved  from  the 
Summary  Agenda  of  the  Discussion  Agenda, 
discussion  of  the  item  will  be  recorded. 
Cassettes  will  then  be  available  for  listening 
in  the  Board's  Freedom  of  Information  Office, 
and  copies  can  be  ordered  for  $5  per  cassette 
by  calling  (202)  452-3684  or  by  writing  to: 


Freedom  of  hrfonnation  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMA'nON:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  fanuary  &  1992. 
Jennifer  J.  JoinaMi. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  92-731  Filed  1-8-02;  9:29  am] 
MLUNO  CODE  SSIfr^l-N 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

-HME  AND  DATE:  Approximately  10:15 
a.m..  Wednesday.  January  15. 1992. 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets. 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  OONSIOERBK 

1.  Personnel  actions  (appointments, 

"     promotions,  assignments,  reassi^iments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

informahon:  Mr.  Joseph  R. 
Coyne.  Assistant  to  the  Board.  (202)  452- 
3204.  Yoa  may  call  (202J  452-3207. 
beginning  at  approximately  5  p.m.  two 
business  days  before  this  meeting,  for  a 
recorded  announcement  of  bank  and 
bank  holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  8. 1992. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  92-732  Filed  1-8-92;  9:29  am) 
BlLUNQ  CODE  S21S-01-M 

LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS  ANNUAL  MEETING 

Notice 

"nME  AND  DATE:  The  annual  meeting  of 
the  Board  of  Directors  will  be  held  on 
January  13, 1992,  The  meeting  will 
commence  at  10.00  a.m.' 


*  It  is  anticipated  that  the  Legal  Services 
Corporation  Board  of  Directors  will  be  recess 
appointed  by  the  President  of  the  United  Stales  this 
week.  However,  should  this  not  occur,  this  meeting 
will  be  canceled. 
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MJ^CE:  The  Washington  Court  Hotel.  525 
New  Jersey  Avenue,  NW.,  The  Ballroom 
Center.  Washington,  DC.  20001,  (202) 
628-2100. 

STATUS  OF  MEETINO:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  majority  vote  of  the  Board 
of  Directors,  to  be  taken  at  the  earliest 
practicable  time.  At  the  very  least,  the 
vote  will  be  taken  at  the  January  13, 
1992  meeting.  If  a  closed  session  is  held 
subject  to  the  aforementioned  majority 
vote,  the  Board  of  Directors  will  hear 
and  consider  the  report  of  the  General 
Counsel  on  litigation  to  which  the 
Corporation  is  a  party,  and  will 
consider,  in  consultation  with  its  special 
counsel,  pending  personnel  actions  and 
personnel-related  rules  and  practices, 
including  matters  related  to  current 
investigations  being  undertaken  by  the 
Corporation's  Office  of  the  Inspector 
General.  The  Board  of  Directors  will 
also  receive  and  consider  a  report  on 
current  investigations  from  the  Inspector 
General.  In  addition,  the  Board  of 
Directors  will  consult  with  its  counsel, 
the  General  Counsel  and  the  Inspector 
General  regarding  written  follow-up  to  a 
December  19, 1991  meeting  with  the 
Senate  Committee  on  Governmental 
Affairs.  Finally,  the  Board  of  Directors 
will  hear  and  consider  a  report  from  a 
representative  of  the  Corporation's 
insurance  company  related  to  an 
insurance  project.  The  closing  will  be 
authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  Sections  552b  (c)(2),  (4),  (6),  and 
(10)),  and  the  corresponding  regulation 
of  the  Legal  Services  Corporation  (45 
C.F.R.  Sections  1622.5(a),  (c).  (e),  and 
(h)).  The  closing  will  be  certified  by  the 
Corporation's  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Counsel's  certiHcation  will  be  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  400  Virginia 
Avenue,  SW.,  Washington,  DC,  20024, 
in  its  three  reception  areas,  and  will 
otherwise  be  available  upon  request. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Approval  of  Agenda. 

2.  Election  of  Chairperson  and  Vice 

Chairperson  of  the  Board  of  Directors. 

3.  Presentation  by  the  Honorable  John  Bayly 

and  the  Honorable  Frank  Nebeker. 

4.  Approval  of  Minutes  of  December  10. 1991 

Meeting. 


5.  Chairman's  and  Members'  Reports. 

6.  President's  Report. 

7.  Inspector  General's  Report. 

Closed  Session  * 

8.  Consideration  of  Report  by  Inspector 

General  on  Current  Investigations  and 
Other  Matters. 

9.  Consultation  with  Board's  Counsel,  the 

General  Counsel  and  the  Inspector 
General  Regarding  Written  Follow-up  to 
Meeting  with  Senate  Committee  on 
Governmental  Affairs. 

10.  Consideration  of  Pending  Personnel 

Actions  and  Personnel-Related  Rules  and 
Practices  and  Consultation  with  Board's 
Special  Counsel. 

11.  Consideration  of  the  General  Counsel's 

Report  on  Pending  Litigation  to  which  the 
Corporation  is  a  Party. 

12.  Consideration  of  Report  on  Issuance  by 

Gary  Hurst,  Vice  President,  Corporate 
Insurance  Management  Inc. 

Open  Session  (Resumed) 

13.  Consideration  of  Provision  for  the 

Delivery  of  Legal  Services  Committee 
Report. 
14.  Consideration  of  Audit  and 
Appropriations  Committee  Report. 

15.  Consideration  of  Office  of  the  Inspector 

General  Oversight  Committee  Report. 

16.  CConsideration  of  Operations  and 

Regulations  Committee  Report. 

17.  Consideration  of  Other  Business. 

CONTRACT  PERSON  FOR  INFORMATION: 

Patrica  D.  Batie,  Executive  Office,  (202) 
863-1839. 

Dated  issued:  January  8, 1992. 
Patricia  D.  Batie, 
Corporate  Secretary. 
[FR  Doc.  92-829  Filed  1-8-92: 3:18  pm] 
KUINO  CODE  70IO-01-M 

NATIONAL  CREDIT  UNION     . 
ADMINISTRATION 

Notice  of  Change  in  Subject  of  Meeting 

The  previously  announced  open  Board 
meeting  of  the  National  Credit  Union 
Administration  (To  be  published  in  the 
Federal  Register,  Thursday,  January  9, 
1992)  scheduled  for  9:30  a.m.  on 
Wednesday,  January  15, 1992,  will 
include  the  following  additional  item: 

5.  Agency  OfHce  Space. 
The  previously  announced  items  are:  - 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting.  > 


*  It  is  anticipated  that  the  executive  (ettion  will 
conclude  at  approximately  1:45  p.m.  The  open 
■euion  will  reconvene  immediately  thereafter. 


2.  Central  Liquidity  Facility  Report  and 

Review  of  CLF  Lending  Rate. 

3.  Proposed  Amendment:  Part  705.  NCUA's 

Rules  and  ReguUHons,  Community 
Development  Revolving  Loan  Program. 

4.  Proposed  Amendment:  Part  722.  NCUA's 

Rules  and  Regulations,  Appraisals. 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (202)  682-9600. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  92-831  Filed  1-8-92;  3:19  pm] 

MLUNQ  COM  7S3»-ei-M 

RESOUmON  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:05  p.m.  on  Tuesday,  January  7, 1992, 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  met  in  closed  session 
to  consider  matters  relating  to  the 
resolution  of  a  failed  thrift  institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by  Vice 
Chairman  ^drew  C.  Hove,  Jr., 
concurred  in  by  Chairman  William 
Taylor!  Director  Robert  L  Clarke, 
(Comptroller  of  the  Currency),  and  Mr. 
Jonathan  L,  Fiechter,  acting  in  the  place 
and  stead  of  Director  T.  Timothy  Ryan, 
Jr.  (Director  of  the  Office  of  Thrift 
Supervision),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(8), 
(c)(§)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550 — 
17th  Street,  NW.,  Washington.  DC. 

Dated:  January  7, 1992. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr.. 
Executive  Secretary. 
[FR  Doc  92-800  Filed  1-8-92;  1:52  pm] 
HLUNQ  COK  sriA-ev^i 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contain*  editofial  corredions  <A  preyioosly 
published  Presidential.  RJe.  Proposed 
Rule,  and  Notice  documents.  These 
conections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order.  Finding  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

Correction 

In  notice  document  91-30848, 
appearing  on  page  66846,  in  the  issue  of 
Thursday,  December  26, 1991,  make  the 
following  corrections: 

1.  On  page  66846,  in  the  table,  in  the 
left  column,  under  Suspension 
Agreements:,  in  the  second  line,  "(A-122- 
504)"  should  read  "(C-122-504)". 

2.  In  the  same  table,  under  the  same 
heading,  in  the  third,  fourth  and  fifth 
lines.  "A"  should  read  "C"  as  in  the 
above  correction. 

3.  In  the  same  table,  under 
Countervailing  Duty  Proceedings:,  in  all 
seven  lines.  "A"  should  read  "C". 

WLUNG  COOC  1S054t-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  235 

RIN  0970-AA75 

Aid  to  FamHies  Witti  Dependent 
Children 

Correction 

In  rule  document  91-29363  beginning 
on  page  64195  in  the  issue  of  Monday, 
December  9, 1991,  make  the  following 
correction: 

§235.112    [Correctedl 

On  page  64204,  in  the  third  column,  in 
i  235.112(b)(2).  in  the  first  line, 
"interned"  should  read  "intended". 

BHJJNG  CODE  1SOMI1-0 


DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 


Enron  Gas  Marketing  Ine^  Application 
for  Blanket  Authorization  to  Import 
and  Export  Natural  Gas 

Correction 

In  notice  document  91-26152  beginning 
on  page  55917  in  the  issue  of 
Wednesday,  October  30, 1991.  make  the 
following  correction: 

On  page  55918,  in  the  second  column, 
in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  91-26512"  should 
read  "FR  Doc.  91-26152". 

■HUM  cow  1MM1-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  91F-0430] 

CitMhGeigy  Corp.;  Filing  of  Food 
Additive  Petition 

Correction 

In  notice  document  91-28753 
appearing  on  page  61253  in  the  issue  of 
Monday,  December  2, 1991,  make  the 
following  corrections: 

1.  On  page  61253,  in  the  third  column, 
under  FOR  further  information 
CONTACT,  in  the  third  line.  "(HFF-355)" 
should  read  "(HFF-335)". 

2.  On  the  same  page,  in  the  same 
column,  under  supplementary 
INFOMMATION.  in  the  first  paragraph,  in 
the  sixth  line  from  the  bottom, 
"addition"  should  read  "additional". 

WLUNG  COOE  1SOM1-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 
Food  and  Drug  Administration 
[Docket  No.  91N-0474] 

Chelsea  Uboratories,  Inc.;  Withdrawal 
of  Approval  of  10  AM>reviated  New 
Drug  Applications 

Correction 

In  notice  document  91-28984  beginning 
on  page  61431  in  the  issue  of  Tuesday. 
December  3. 1991,  make  the  following 
corrections: 

Oivpage  61432.  in  the  first  column, 
under  SUPPLEMENTARY  INFORMATION,  in 
the  first  paragraph,  in  the  sixth  line  from 
.  the  bottom,  "ANDA  70-764"  should  read 
"ANDA  71-764";  and  in  the  fourth  line 
from  the  bottom,  "ANDA  70-911"  should 
read  "ANDA  71-911". 

BIUJNG  COOE  U0$41-O 

DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Food  and  Drug  Administration 
Advisory  Committees;  Meetings 

Correction 

In  notice  document  91-29679  beginning 
on  page  64792  in  the  issue  of  Thursday. 
December  12. 1991,  make  the  following 
correction: 

On  page  64793,  in  the  second  column, 
in  the  first  full  paragraph,  in  the  third 
line,  "separate"  should  read 
"separable". 

BiUJNG  CODE  1S0S«1-O 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Privacy  Act  of  1974;  Systems  of 
Records 

Correction 

In  notice  document  91-30922  beginning 
on  page  67078,  in  the  issue  of  Friday. 
December  27, 1991,  make  the  following 
correction: 

On  page  67078,  in  the  first  column, 
under  DATES:,  in  the  second  paragraph, 
in  the  fifth  line,  "January  27, 1992" 
should  read  "February  25. 1992". 

BHJJNO  COOE  1S0S41-O 


[OR-M3-421 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-943-4214-10;  GP2-049;  OR-45401] 

Partial  Termination  of  Proposed 
Wittidrawal  and  Reservation  of  Lands; 
OR 

Correction 

In  notice  document  91-29168 
appearing  on  page  63745  in  the  issue  of 
Thursday,  December  5. 1991,  in  the  3rd 
column,  the  13th  line  should  read  "Sec. 
2a  lots  2  and  3,  and  SEy4NEy«:". 

BlOmO  CODE  150M1-0 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Mely  Salanga,  M  J)^  Revocation  of 
RejHstration 

Correction 

In  notice  document  91-  29689 
beginning  on  page  64808  in  the  issue  of 
Thursday,  December  12. 1991,  make  the 
following  correction: 

On  page  64809.  in  the  1st  column,  in 
the  14th  line,  "1990"  should  read  '1992". 

MUINO  COOe  1S0M14 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  178 
[Ti).ATF-313] 

Commerce  In  Firearms  and 
Ammunition 

Correction 

In  rule  document  91-16947,  beginning 
on  page  32507,  in  the  issue  of 
Wednesday,  July  17. 1991.  make  the 
following  correction: 

S  171.30    [CorrMtsd] 

On  page  32508.  in  the  2nd  column,  in 
S  17&3a,  in  the  14th  line,  "interstate" 
should  read  "intestate". 

MLUNQ  COOC  tS0»«1« 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  298 
RIN  1810-AA60 

Federal,  State,  and  Local  Partnership 
for  Educational  Improvement 

AOENCV:  Department  of  Education. 
ACnow:  Final  regulations. 

SUNNNARY:  The  Secretary  amends  the 
regulations  governing  chapter  2  of  title  I 
of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended. 
These  regulations  implement  an 
amendment  to  chapter  2  (contained  in 
the  National  Literacy  Act  of  1991)  that 
authorizes  training  programs  for 
teachers  and  school  counselors  to 
identify,  particularly  in  the  early  grades, 
students  who  may  be  at  risk  of  illiteracy 
in  the  adult  years. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
pefson.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lee  E.  Wickline,  Director,  School 
Effectiveness  Division.  School 
Improvement  Programs,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  (room  2040), 
Washington.  DC  20202-6140.  Telephone: 
(202)  401-1062.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300] 
between  8  a.m.  and  7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  In  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988,  P.L 
100-297,  Congress  enacted  chapter  2  of 
title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  entitled  "Federal. 
State,  and  Local  Partnership  for 
Educational  Improvement."  To  make 
chapter  2  a  vehicle  /or  school 
improvement,  with  an  "identifiable 
theme  of  improving  quality  and 
promoting  innovation"  (see  H.R.  Rep. 
No.  95, 100th  Cong.,  1st  Sess.  50  (1987)). 
Congress  identified  six  broad  purposes 
for  which  Chapter  2  funds  may  be 
targeted:  Programs  for  at-risk  students; 
acquisition  and  use  of  instructional 
materials;  schoolwide  improvement  and 
effective  schools  programs;  training  and 
professional  development  for 


educational  personnel;  programs  to 
enhance  the  personal  excellence  of 
students  and  student  achievement;  and 
innovative  projects  to  enhance  the 
educational  program  and  climate  of  the 
school. 

In  section  302  of  the  National  Literacy 
Act  of  1991,  Public  Law  102-73. 
Congress  amended  section  1531(b)  of 
chapter  2  (20  U.S.C.  2941)  to  add  a 
seventh  purpose  for  which  chapter  2 
funds  may  now  be  targeted:  Training 
programs  to  enhance  the  ability  of 
teachers  and  school  counselors  to 
identify,  particularly  in  the  early  grades, 
students  who  may  be  at  risk  of  illiteracy 
in  their  adult  years.  Subject  to  the 
requirement  to  target  funds  on  one  or 
more  of  the  seven  areas.  State  and  local 
educational  agencies  retain  the 
flexibility  to  decide  how  to  use  their 
chapter  2  funds.  The  final  regulations  in 
this  document  amend  §  298.12(a)  of  the 
chapter  2  regulations  to  incorporate  Ihis 
statutory  change. 

This  statutory  and  regulatory  change 
authorizes  activities  that  can  help  foster 
the  aims  of  AMERICA  2000,  the 
President's  strategy  to  help  America 
move  itself  toward  the  six  National 
Education  Goals. 

Specifically,  local  educational 
agencies  that  choose  to  use  their  funds 
for  this  newly  authorized  purpose  will 
be  working  toward  fulfillment  of: 

•  Goal  2.  by  identifying  students*  with 
reading  difficulties  early,  thus  reducing 
the  risk  that  they  will  drop  out  before 
completing  high  school; 

•  Goal  3,  by  ensuring  that  all  children 
are  equipped  with  the  reading  skills  they 
need  to  help  them  leave  grades  four, 
eight,  and  twelve  having  demonstrated 
competency  in  challenging  subject 
matter;  and 

•  Goal  5.  by  helping  all  children  grow 
up  to  be  literate  adults  who  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  Because  these  regulations 
merely  incorporate  a  statutory  change, 
however,  public  comment  could  have  no 
effect.  Therefore,  the  Secretary  has 
determined  that  publication  of  a 
proposed  rule  is  unnecessary  and 
contrary  to  the  public  interest  under  5 
U.S.C.  553{b)(B). 


Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  small 
entities  that  would  be  affected  by  these 
regulations  are  small  local  educational 
agencies  (LEAs)  receiving  Federal  funds 
under  tiiis  program.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  the  small  LEAs 
affected  because  the  regulations  merely 
incorporate  a  statutory  change  and  do 
not  impose  excessive  burdens  or  require 
unnecessary  Federal  supervision. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  this 
order. 

Paperwork  Reduction  Act  of  1960 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

List  of  Subjects  in  34  CFR  Part  298 

Administrative  practice  and 
procedure.  Education,  Elementary  and 
Secondary  Education,  Grant  programs- 
education.  Private  schools.  Reporting 
and  recordkeeping  requirements.  State 
administered  programs. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.151,  Federal,  State,  and  Local 
Partnership  for  Educational  Improvement) 

Dated:  December  23, 1991. 
Lamar  Alexander, 
Secretary  of  Education. 

The  Secretary  amends  part  298  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  298~FEDERAL,  STATE,  AND 
LOCAL  PARTNERSHIP  FOR 
EDUCATIONAL  IMPROVEMENT 

1.  The  authority  citation  for  part  298 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  2911-2952,  2971-2976, 
unless  otherwise  noted. 

2.  Section  298.12  is  amended  by 
redesignating  paragraphs  (a)  (5)  and  (6) 
as  paragraphs  (a)  (6)  and  (7), 
respectively,  and  adding  a  new 
paragraph  (a)(5)  to  read  as  follows: 

§298.12   Targeted  assistance  programs. 

(a)  *  r  * 

(5)  Programs  of  training  to  enhance 
the  ability  of  teachers  and  school 
counselors  to  identify,  particularly  in  the 
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eariy  grades,  students  with  reading  and 
reading-related  problems  that  place 
those  students  at  risk  for  illiteracy  in 
their  adult  years. 


(FR  Doc  92-649  Filed  1-9-92;  &-4S  am] 
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published  in  Part  II  of  the 
Federat  Register  on  January 
2.  1992. 
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Agricultural  MartceUng  Service 

RULES 

Com,  green;  grade  standards,  1211 

Kiwifruit  grown  in  California,  1217 

Oranges  (navel)  grown  in  Arizona  and  California,  1215 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Fanners  Home 

Administration;  National  Agricultural  Statistics  Service 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Meetings;  advisory  committees: 
February,  1209, 1270 

(3  documents] 
January,  1271 

Army  Department 

NOTICES 

Military  traffic  management 
Defense  transportation  tracking  system  expansion;  armed 

guard  as  transportation  protective  service  eliminated, 

1259 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
1268,1209 
(3  documents) 

Coast  Guard 

PROPOSED  RULES 
Pollution: 
Existing  tank  vessels  without  double  hulls;  structural  and 
operational  measures  to  reduce  oil  spills,  1243 

Commerce  Department 

See  also  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  National  Institute  of  Standards  and 
Technology;  National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
1252 

Commission  on  National  and  Community  Service 

NOTICES 

Funding  deadlines,  1258 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals:  -. 

Chicago  Mercantile  Exchange — 
FT-SE 100  share  index,  1258 

Consumer  Product  Safety  Commission 

NOTICES  . 

Meetings;  Sunshine  Act,  1311 


Copyright  Office,  Library  of  Congress 

NOTICES 

Works  of  art;  resale  royalties — 
Hearing,  1281 

Defense  Department 

See  Army  Department 

Education  Department 

NOTICES 
Meetings: 

National  Assessment  Governing  Board,  1259 
Organization,  functions,  and  authority  delegations: 

Education  Department;  civil  rights  compliance  duties, 
1259 

Employment  and  Training  Administration 

RULES 

Aliens  on  H-lB  visas  in  specialty  occupations  and  as 
fashion  models;  labor  condition  applications  and 
requirements  for  employers,  1316 

NOTICES 

Adjustment  assistance: 
Tonka  Corp.  et  al.,  1281 

Employment  Standards  Administration 
See  Wage  and  Hour  Division 

energy  Department 

See  Federal  Energy  Regulatory  Commission;  Western  Area 
Power  Administration  ^ 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources  and  national  emission  standards  for  hazardous 
air  pollutants: 
Air  agencies;  mailing  address  changes,  1226 

PROPOSED  RULES 

Pesticid^;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Sodium  arsenite,  1244 
NOTICES 
Meetings: 

Environmental  Policy  and  Technology  National  Advisory 
Council,  1262 
Pesticide  registration,  cancellation,  etc.: 

Sodium  arsenite,  1262 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices  receipts,  1263, 1265 

,  (2  documents) 

Farmers  Home  Administration 

RULES 

Housing  and  Urban  Development  Reform  Act; 
implementation;  correction,  1313 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Special  conditions — 
Beech  model  200,  A200,  and  B200  series  airplanes,  IZO) 
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Standard  instrument  approach  procedures,  1222. 1223 

(2  documents) 
PROPOSED  RULES 

Airworthiness  directives: 
Boeing,  1229 
British  Aerospace.  1230 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Aviation  Rulemaking  Advisory  Committee,  1297, 1300 
(4  documents) 
Exemption  petitions;  summary  and  disposition,  1300 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Domestic  mobile  satellite  service,  1226 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
1265, 1266 
(2  documents) 
Meetings;  Sunshine  Act,  1311 
Public  safety  radio  communications  plans: 
Lubbock  area,  1267 

Federai  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Oklahoma  Municipal  Power  Authority  et  al.,  1261 

Federal  Highway  Administration 

NOTICES 

Critical  automated  data  reporting  elements  for  highway 

safety  analysis,  1302 
Environmental  statements;  notice  of  intent: 

Skagit  County,  WA,  1301 
Meetings: 

National  Motor  Carrier  Advisory  Committee,  1302 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  1267 
Federal  Transit  Administration 

NOTICES 

Transit  bus  and  van  materials  selection;  fire  safety 
practices,  1360 

Fish  and  Wildlife  Servico 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Red  wolf,  1246 

Food  and  Drug  Administration 

NOTICES 

Biological  products:  |    , 

Export  applications —        ' 
Blood  Grouping  Reagents  Anti-Jk  (Monoclonal) 
Bioclone  for  Tube  and  Microplate  Test,  etc.; 
correction,  1313 
Meetings: 
Quality  assurance  in  manufacture  of  blood  and  blood 
products;  workshop;  correction,  1313 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
'  Coimecticut — 

NorMag,  Inc.;  steel  electric  transformer  parts  plant, 
1252 


Delaware 
General  Foods  Corp.;  food  products/sugar  processing 
plant.  1252 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Children  and  Families  Administration; 
Food  and  Drug  Administration;  Health  Care  Financing 
Administration:  PubUc  Health  Service;  Social  Security 
Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
12n 

Health  Resources  and  Services  Administration 

See  Public  Health  Service  * 

Housing  and  Urban  Development  Department 

NOTICES 

Fair  housing: 

Substantially  equivalent  agencies,  certification;  list,  1277 
Grants  and  cooperative  agreements;  availability,  etc.: 
HOME  investment  partnerships  program- 
Formula  allocations  (1992  FY),  1348 
Organization,  functions,  and  authority  delegations: 
Education  Department;  civil  rights  compliance  duties. 
1259 
Regulatory  waiver  requests;  quarterly  listing,  1272 

Interior  Department 

See.also  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  National  Park 
Service 
PROPOSED  RULES 
Recreation  management' 

Cave  resources  management.  1344 
NOTICES 

Meetings:  , 

Indian  Affairs  Bureau  Reorganization  Joint  Tribal/BIA/ 
DOI  Advisory  Task  Force,  1278 
Privacy  Act: 
Systems  of  records.  1279 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Bad  debt  reserves  of  thrift  institutions.  1232 
Hearing,  1243 

International  Trade  Administration 

NOTICES 

Antidumping: 
Carbon  steel  butt-weld  pipe  fittings  fitim — 

China  et  al..  1253 
Clear  plate  and  float  glass  from  Japan.  1253 
Greige  polyester/cotton  printclodi  from  China.  1254 

Interstate  Commerce  Commlsaion 

NOTICES 

Railroad  services  abandonment: 
CSX  Transportation,  Ina.  1280 

Justice  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Education  Department;  civil  rights  compliance  duties, 
1259 
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Labor  Department 

See  Employment  and  Training  Administration;  Wage  and 
Hour  Division 

Land  Management  Bureau 

NOTICES 

Meetings: 

California  Desert  District  Advisory  Council,  1279 
Opening  of  public  lands: 

Nevada;  correction,  1280 
Realty  actions;  sales,  leases,  etc.: 
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This  section  of  the  FEDERAL  REGtSTER 
contains  regulatory  documents  having 
general  apphcabiMy  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  it 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  Hsted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servic* 

7CFRPart51 

[Docket  No.  FV-89-210] 

Green  Com;  Grade  Standards 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  Hnal  rule  revises  the 
United  States  Standards  for  Grades  of 
Green  Com  by  establishing  a  new  title 
and  two  new  grades  to  acconunodate 
small,  consumer  size  packages,  as  well 
as  revising  and  updating  the  amount  of 
mechanical  damage,  and  revising  and 
adding  definitions  and  changing  the 
format  in  order  to  bring  the  standard 
into  conformity  with  current  harvesting 
and  marketing  practices.  The  Florida 
Sweet  Com  Exchange  and  the  Zellwood 
Sweet  Com  Exchange,  which  represent 
the  majority  of  sweet  com  growers  in 
Florida,  has  requested  the  United  States 
Department  of  Agriculture  (USDA)  make 
the  changes  to  bring  them  into 
conformity  with  current  cultural 
harvesting  and  marketing  practices.  The 
Agricultural  Marketing  Service  (AMS) 
develops  and  improves  standards  of 
quality,  condition,  quantity,  grade,  and 
packaging  in  order  to  encourage 
uniformity  and  consistency  in 
commercial  practices. 
EFFECTIVE  DATE:  February  12, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlene  M.  Betts,  Fresh  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  Washington,  DC  2009(V«45e,  (202) 
720-2188. 

SUPPLEMENTARY  MFOIWATION:  This  rule 
has  been  reviewed  by  the  Department  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 


contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "nonmajor" 
rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  [5 
U.S.C.  601  el  seq.),  the  Administrator  of 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  revision  of  the  U.S. 
Standards  for  Grades  of  Green  Com  will 
not  impose  substantial  direct  economic 
cost,  recordkeeping,  or  personnel 
workload  changes  on  small  entities,  and 
will  not  alter  the  market  share  or 
competitive  position  of  these  entities 
relative  to  large  businesses.  In  addition, 
under  the  Agricultural  Marketing  Act  of 
1946,  the  application  of  these  standards 
is  voluntary. 

The  proposed  rule.  United  States 
Standards  for  Grades  of  Green  Com, 
was  published  in  the  Federal  Registar  on 
April  5, 1991.  (56  FR 14027-14030).  USDA 
received  a  request  from  a  grower/ 
packer  organization  of  sweet  com,  to 
extend  the  comment  period  to  provide 
more  time  for  interested  persons  to 
analyze  the  proposed  rule  and  prepare 
comments.  The  reopening  and  extension 
of  the  comment  period  on  the  proposed 
rule  was  published  in  the  Federal 
Register  on  May  28. 1991,  (56  FR  24033). 

The  Florida  Sweet  Com  Exchange  and 
the  Zellwood  Sweet  Com  Exchange,  (the 
Exchanges),  which  represent  the 
majority  of  sweet  com  growers  in 
Florida,  formally  requested  USDA  to 
revise  the  United  States  Standards  for 
Grades  of  Green  Com  that  were  last 
revised  in  May  1954.  The  Exchanges 
requested  that  the  standards  be  revised 
in  order  to  bring  them  into  conformity 
with  current  cultural,  harvesting,  and 
mariceting  practices.  They  contend  that 
due  to  changes  in  harvesting  practices 
(more  growers  using  mechanical 
harvesters  versus  hand  picking)  and 
new  improved  varieties,  that  changes 
are  necessary.  In  addition,  new 
marketing  and  packaging  techniques 
have  resulted  in  small,  consumer  size 
packages  of  com.  Under  the  present 
grade  requirements  the  consumer 
packaged  com  cannot  meet  any  U.S. 
grade  due  to  requirements  as  to 
covering,  clipping  and  trimming.  Also, 
packages  of  this  type  will  not  meet 
Canadian  import  requirements,  which 
requires  a  minimum  of  a  U.S.  Na  1 
grade  for  com  entering  Canada. 


The  comment  period  ended  June  27. 

1991,  and  a  total  of  thirty-three 
comments  were  received. 

Thirteen  comments  were  in  favor  of 
the  proposal  in  its  entirety.  Eleven  of 
these  were  from  the  U.S.  sweet  com 
industry,  one  was  from  a  State 
Department  of  Agriculture,  and  one  from 
an  Agricultural  Marketing  Service 
(AMS)  Federal  Supervisor.  These 
comments  agreed  that  due  to  changes  in 
current  cultural,  harvesting,  and 
marketing  practices  of  sweet  com,  it 
was  necessary  to  change  the  standards 
as  proposed. 

Twenty  comments  were  In  favor  of 
the  proposed  revisions  with  some 
changes.  These  comments  were  from 
growers,  shippers,  brokers,  repackers, 
wholesalers,  researchers,  and  AMS 
Federal  Supervisors. 

Six  comments  were  opposed  to  the 
proposal  to  score  the  presence  of  worms 
as  a  defect  in  the  U.S.  No.  1  grade.  The 
current  standard  does  not  speciBcally 
score  the  presence  of  worms  in  the  U.S. 
No.  1  grade,  but  does  limit  the  amount  of 
damage  that  may  be  caused  by  worms. 
These  comments  expressed  concem  that 
the  proposed  requirement  would  lead  to 
increased  use  of  pesticides,  and 
recommended  that  this  requirement 
remain  as  it  is  in  the  current  standard. 
The  thmst  of  these  comments  was 
reflected  in  University  studies  that  were 
referred  to  the  Agency  by  the 
Agricultural  Research  Service.  The 
studies  stated  that  "the  primary  effect  of 
pesticide  use  in  connection  with 
cosmetic  appearance  would  be  to 
control  various  insect  pests  such  as  fall 
armyworm  and  com  earwonn."  Based 
on  these  comments  and  all  other 
available  information,  the  Agency  has 
concluded  that  the  requirement  as  to 
worms  in  the  U.S.  No.  1  grade  should 
remain  as  it  is  in  the  current  standard. 

Several  comments  included 
recommendations  to  either  increase  the 
cob  length  in  the  U.S.  No.  1  Husked 
grade  from  the  proposed  4  inches  to  5 
inches,  or  increase  the  cob  length  in  the 
U.S.  No.  2  grade  from  the  proposed  4 
inches.  However,  they  did  not  specify  a 
recommended  length  for  the  U.S.  No.  2 
grade,  llie  contention  was  that  the 
market  would  be  better  served  if  4  inch 
ears  were  not  included  in  the  standard. 
Also,  since  the  U.S.  No.  1  grade  has  a 
minimum  cob  length  of  not  less  than  5 
indies,  anless  otherwise  specified,  they 
thought  the  US.  No.  1  Husked  should 
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have  the  same  requirements.  AMS 
beheves  that  the  "unless  otherwise 
speciried"  clause  in  the  proposed 
standard  will  satisfy  the  needs  of  those 
who  wish  to  specify  a  longer  cob  length, 
but  still  have  the  shorter  minimum  (4 
inch  cob  length)  for  the  majority  who 
'like  the  cob  lengths  as  proposed. 

Five  comments  opposed  the  proposed 
defmitions  of  "well  trimmed"  and  "fairly 
well  trimmed."  most  notably  the 
definition  pertaining  to  shank  length. 
They  contend  that  reducing  the  shank 
length  from  6  inches  to  3  inches  as 
proposed  would  have  no  positive  impact 
on  consumers;  the  cob  would  be  the 
same  regardless  of  the  shank  length. 
Also,  they  note  that  some  varieties  and 
growing  areas  naturally  produce  com 
with  shanks  longer  than  3  inches.  AMS 
agrees  that  the  deHnitions  of  "well 
trimmed"  and  "fairly  well  trimmed" 
should  remain  as  they  are  defmed  in  the 
current  standard  with  a  shank  length  of 
not  more  than  6  inches. 

Two  of  the  twenty  comments 
addressed  the  "Reqirement  as  to  count" 
section.  One  of  these  recommended  that 
packages  which  contain  from  1  to  10 
ears  be  allowed  a  variation  in  the 
number  of  ears  permitted  in  individual 
packages.  As  the  Agency  proposed, 
when  packed  1  to  10  ears  per  package 
no  variations  in  the  number  of  ears  in  an 
individual  package  would  be  permitted. 
However,  the  second  comments 
suggested  there  should  be  no  variation 
in  the  number  or  ears  permitted  in 
individual  packages  that  contain  from  1 
to  25  ears  per  package.  AMS  decided  to 
leave  the  "Requirement  as  to  count" 
section  as  proposed  since  these 
comments  were  contradictory  and  no 
other  comments  were  received  on  the 
subject.  If  variations  in  the  nimiber  of 
ears  in  packages  which  contain  from  1 
to  10  ears  were  allowed,  everyone  in  the 
marketing  chain  would  be  subject  to 
contract  disputes  when  ordering  small 
consumer  packages  with  a  specific 
number  of  ears  only  to  fmd  a  variation 
in  that  number.  Additionally,  allowing 
this  variation  may  be  misleading  to 
consumers. 

One  of  the  twenty  comments 
suggested  increasing  the  requirement  of 
filling  in  the  U.S.  Fancy  grade  from 
"fairly  well  filled"  to  "well  filled." 
Stating  that  with  advances  in  breeding, 
growers  and  consumers  expect  that  the 
U.S.  Fancy  grade,  the  "top"  grade,  would 
provide  for  the  cobs  to  be  filled  to  the 
tip.  AMS  believes,  however,  based  on 
the  Agency's  experience  with  sweet 
com  production  in  various  areas,  that 
this  requirement  may  be  too  difficult  to 
meet.  For  this  reason  we  decided  to 


leave  the  filling  requirement  as  it  is 
currently,  fairly  well  filled. 

Three  of  the  twenty  comments  were  in 
favor  of  the  proposal,  but  suggested 
clarifications  were  needed  in  several 
definitions.  Specifically,  there  was 
uncertainty  about  whether  both  "well 
clipped"  and  "properly  clipped"  allowed 
one  or  both  ends  of  the  cob  to  be 
clipped,  and  if  "husked"  meant  that  the 
entire  length  of  the  cob  had  to  have 
approximately  3  to  4  rows  of  kernels 
visible.  It  was  also  suggested  that  the 
standards  define  "specimen," 
"individual  package,"  and  "package." 
AMS  agrees  that  the  definitions  of  "well 
clipped"  and  "properly  clipped"  needed 
some  clarification;  this  final  rule  defines 
"well  clipped"  as  having  one  or  both 
ends  removed  and  "properly  clipped"  as 
having  only  the  tip  end  removed.  The 
definition  for  husked  has  also  been 
revised.  The  new  definition  takes  into 
account  that  kemels  do  not  grow  in 
perfectly  straight  rows,  but  may  grow 
slightly  curved  around  the  cob.  The 
definition  was  revised  to  read  "Husked 
means  that  on  the  full  length  of  the  cob 
the  equivalent  of  a  least  3  rows  of 
kemels  are  exposed  up  to  the  entire 
cob."  "Specimen."  "individual  package." 
and  "package"  were,  however,  not 
added  to  the  definitions  as  suggested. 
AMS  feels  that  the  term  specimen  is  self 
explanatory  and.  since  packaging 
periodically  changes,  it  would  be  more 
appropriate  to  include  such  information 
in  the  inspection  instruction  handbooks. 

One  of  the  twenty  comments 
suggested  several  changes  to  the 
proposed  rule  including:  not  allowing 
clipping  in  the  U.S.  No.  1  grade; 
requiring  the  U.S.  No.  1  Husked  grade 
have  a  minimum  cob  length  of  5  inches 
rather  than  4  inches;  eliminating  the 
container  tolerance  for  serious  defects 
in  packages  of  5  specimens  or  less;  and 
changing  portions  of  the  classification  of 
defects  chart  which  provides  for  the 
number  of  defective  kemels  allowed  on 
a  specific  cob  length.  AMS  did  not 
incorporate  these  changes  because  they 
would  not  further  the  purposes  of  the 
grade  standard  and  because,  other  than 
the  minimum  cob  length,  no  other 
commentor  suggested  these  changes. 

Six  of  the  twenty  comments,  "would 
like  to  see  the  grade  standards  for 
'Husked  Com'  approved.  However,  they 
were  opposed  to  the  other  changes  in 
the  Green  Com  standards."  AMS 
concluded  that  since  most  of  the 
changes  to  the  standard  are  due  to 
incorporating  the  "husked  com"  grades, 
this  final  rule  will  enhance  the 
marketing  of  sweet  com. 

AMS  develops  and  improves 
standards  of  quality,  condition,  grade. 


and  packaging  in  order  to  encourage 
uniformity  and  consistency  in 
commercial  practices.  The  provisions  of 
this  final  rule  are  the  same  as  those  in 
the  proposed  rule,  except  for  the 
changes  noted  above  in  response  to  the 
comments  received  and  except  for 
several  minor  changes  made  for  clarity. 
In  addition,  a  metric  conversion  table 
and  metric  equivalents  are  added  to  this 
final  mle  as  appropriate. 

List  of  Subjects  in  7  CFR  Part  51 

Agricultural  commodities.  Food 
grades  and  standards,  Fruits.  Nuts, 
Reporting  and  recordkeeping 
requirements.  Vegetables. 

PART51-[AMENDED] 

For  reasons  set  forth  in  the  preamble, 
7  CFR  part  51  is  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  51  continues  to  read  as  follows: 

Authority:  Sees.  203. 205, 60  Stat.  1087  as 
amended.  1090  as  amended:  7  U.S.C.  1622. 
1624,  unless  otherwise  noted. 

2.  Subpart— United  States  Standards 
for  Green  Com  (currently  consisting  of 
§S  51.835  through  51.857)  is  revised  to 
read  as  follows: 

Subpart— United  State*  Standards  for 
Grades  of  Sweet  Com 

Grades 


Sec 

51.835 

U.S.  Fancy. 

51.836 

U.S.  Fancy.  Husked 

51.837 

U.S.  No.  1. 

51.838 

U.S.  No.  1.  Husked. 

51.839 

U.S.  No.  2. 

Tolerances 

51.840 

Tolerances. 

Count 

51.841  Requirement  as  to  count. 

Application  of  ToUerancea 

51.842  Application  of  tolerances. 

Definitions 

51.843  Definitions. 

t 
Classification  of  Defects 

51.844  Classification  of  defects. 
Metric  Conversion  Table 

51.845  Metric  conversion  table. 

Subpart— United  States  Standards  for 
Grades  of  Sweet  Com 

Grades 

§51.835    U.S.  Fancy. 

"U.S.  Fancy"  consists  of  ears  of  sweet 
com  which  meet  the  following 
requirements: 

(a)  Basic  Requirements: 

(1)  Similar  varietal  characteristics; 
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(2)  Well  trinuned;  and. 

(3)  Well  developed. 

(b)  Free  From: 

(1)  Smut: 

(2)  Worms: 

(3)  Insect  or  worm  injury:  and, 

(4)  Decay. 

(c)  Free  From  Injury  Caused  By: 
(iJRust: 

(2)  Discoloration:  / 

(3)  Birds; 

(4)  Mechanical: 

(5)  Disease;  and, 

(6)  Other  means.  (See  §  51.843) 

(d)  Cobs  shall  be  fairly  well  filled  with 
plump  and  milky  kernels  and  well 
covered  with  fresh  husks. 

(e)  Ears  shall  not  be  clipped. 

(f)  The  length  of  each  cob  shall  be  not 
less  than  6  inches  (152.4  mm). 

(g)  For  tolerances  see  §  51.840. 

§51.836    U.S.  Fancy,  Husked. 

"U.S.  Fancy,  Husked"  consists  of 
husked  ears  of  sweet  com  which  meet 
the  requirements  of  the  U.S.  Fancy  grade 
except  those  pertaining  to  amount  of 
covering,  trimming,  clipping  and  length 
of  cob.  Sweet  com  of  this  grade  shall  be: 

(a)  Husked  (any  remaining  husk  must 
be  fresh). 

(b)  Properly  trimmed. 

(c)  Each  ear  may  be  clipped  but  each 
clipped  ear  must  be  well  clipped. 

(d)  The  length  of  each  cob  clipped  or 
undipped,  shall  be  not  less  than  5    . 
inches  (127.0  mm),  unless  otherwise 
specifled. 

(e)  For  tolerances  see  i  51.840. 

§51.837    U.S.No.1. 

"U.S.  No.  1"  consists  of  ears  of  sweet 
com  which  meet  the  following 
requirements: 

(a)  Basic  Requirements: 

(1)  Similar  varietal  characteristics; 

(2)  Weil  trimmed;  and, 

(3)  Well  developed. 

(b)  Free  From: 

(1)  Smut;  and, 

(2)  Decay. 

(c)  Free  From  Injury  Caused  By: 
(1)  Ru.st, 

(d)  Free  From  Damage  Caused  By: 

(1)  Discoloration; 

(2)  Birds; 

(3)  Worms; 

(4)  Other  insects; 

(5)  Disease; 

(6)  Mechanical;  and, 

(7)  Other  means.  (See  §  51.843) 

(e)  Cobs  shall  be  fairly  well  filled  with 
plump  and  milky  kernels  and  fairly  well 
covered  with  fresh  husks. 

(f)  Each  ear  may  be  clipped,  but  each 
clipped  ear  shall  be  properly  clipped. 

(g)  The  length  of  each  cob,  clipped  or 
undipped,  shall  be  not  less  than  5 
inches  (127.0  mm),  unless  otherwise 
specified. 


(h)  For  tolerances  see  §  51.840. 

§51.838    U.S.NO.  I.Husktd. 

"U.S.  No.  1,  Husked"  consists  of 
husked  ears  of  sweet  com  which  meet 
the  requirements  of  the  U.S.  No.  1  grade 
except  those  pertaining  to  amount  of 
covering,  trimming,  clipping  and  length 
of  cob.  Sweet  Com  of  this  grade  shall 
be: 

(a)  Husked  (any  remaining  husk  must 
be  fresh). 

(b)  Properly  trimmed. 

(c)  Each  ear  may  be  clipped  but  each 
clipped  ear  must  be  well  dipped. 

(d)  The  length  of  each  cob  clipped  or 
undipped,  shall  be  not  less  than  4 
inches  (101.6  mm),  unless  otherwise 
speciHed. 

(e)  For  tolerances  see  S  51.840. 

§51J3»    U.S.No.2. 

"U.S.  No.  2"  consists  of  ears  of  sweet 
com  which  meet  the  following 
requirements: 

(a)  Basic  Requirements: 

(1)  Similar  varietal  characteristics: 

(2)  Fairly  well  trimmed;  and, 

(3)  Fairly  well  developed, 
{b)  Free  From: 

(1)  Smut;  and, 

(2)  Decay. 

(c)  Free  From  Serious  Damage  Caused 
By: 

(1)  Birds; 

(2)  Worms; 

(3)  Other  insects; 

(4)  Disease; 

(5)  Mechanical;  and, 

(6)  Other  means.  (See  S  51.843) 

(d)  Cobs  shall  be  at  least  moderately 
filled  with  plump  and  milky  kernels  and 
fairly  well  covered  with  fresh  husks. 

(e)  Each  ear  may  be  clipped,  but  each 
dipped  ear  shall  be  properly  dipped. 

(f)  llie  length  of  each  cob,  clipped  or 
undipped,  shall  be  not  less  than  4 
inches  (101.6  mm),  unless  otherwise 
specified. 

(g)  For  tolerances  see  §  51.840. 

Tolerances 

§51.840   TotorancM. 

In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling, 
the  following  tolerances,  by  count,  are 
provided  as  specified: 

(a)  For  defects.  10  percent  in  any  lot 
for  ears  of  com  which  fail  to  met  the 
requirements  of  the  grade,  including 
therein  not  more  than  2  percent  for 
decay. 

(b)  For  off-size.  5  percent  in  any  lot  for 
ears  of  com  which  fail  to  meet  the 
requirements  as  to  length  of  cob. 

Count 

§  SI  J41    Rtquimnefrt  m  to  count 

The  number  of  ears  of  com  in  any 
package  may  be  specified  by  count  or  in 


terms  of  dozens  or  half  dozens. 
Variation  from  the  number  specified 
shall  be  permitted  as  follows:  Provided. 
That  the  average  for  the  lot  is  not  less 
than  the  number  specified  nor  more  than 
two  ears  greater  than  the  nimtber 
specified: 


SfMdfied  numtMr  par 
pack»9«: 

Vaoalion  pemited  in 

1-10  ear« 

11-25««f»             _     

0. 

26-«OW« 

More  than  60  tm%  

ears  over  count 
Sears  under  count  S 

ears  over  count 
4  ears  under  count  6 

ears  over  count 

Application  of  Tolerances 

§51.842    Application  of  totsrancM. 

The  contents  of  individuals  packages 
in  the  lot,  based  on  sample  inspection, 
are  subject  to  the  following  limitations: 
Provided,  That  the  averages  for  the 
entire  lot  are  widiin  the  tolerance 
specified: 

(a)  For  packages  which  contain  10 
specimens  or  more  and  a  tolerance  of  10 
percent  or  more  is  provided,  individual 
packages  in  any  lot  may  contain  not 
more  than  one  and  one-half  times  the 
tolerance  specified.  For  packages  which 
contain  10  specimens  or  more  and  a 
tolerance  of  less  than  10  percent  is 
provided,  individual  packages  may 
contain  not  more  than  double  the 
tolerance  specified  except  that  at  least 
one  defective  and  one  off-size  specimen 
may  be  permitted  in  any  package;  and. 

(b)  For  packages  which  contain  less 
than  10  specimens,  individual  packages 
in  any  lot  may  contain  not  more  than 
double  the  tolerance  specified,  except 
that  at  least  one  defective  and  one  off- 
size  specimen  may  be  permitted  in  any 
package:  Provided,  That  for  packages 
which  contain  5  specimens  or  less, 
individual  packages  in  any  lot  are  not 
restricted  as  to  the  percentage  of 
defects:  And  Provided  Further,  That  not 
more  than  one  specimen  which  is 
affected  by  decay  or  otherwise  seriously 
damaged  and  one  off-size  specimen  may 
be  permitted  in  any  package. 

Definitiom 

§51J43   DsfflnMena. 

(a)  Similar  varietal  characteristics 
means  that  the  ears  in  any  package  have 
similar  kernel  color  and  character  of 
growth.  Ears  of  field  com  and  sweet 
com,  or  ears  having  white  color  kernels, 
yellow  color  kernels  and  mixed  color 
kemels  of  com,  shall  not  be  mixed. 

(b)  Well  trimmed  means  that  the  ears 
are  practically  free  from  loose  husks  and 
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that  the  shank  shall  be  not  more  than  6 
inches  (152.4  mm)  in  length  and  not 
extend  more  than  one  inch  (25.4  mm) 
beyond  the  point  of  attachment  of  the 
outside  husk. 

(c)  Well  developed  means  that  the 
ears  are  fairly  straight  and  are  not 
stunted.  Nubbins  are  not  well  developed 
ears. 

(d)  Insect  or  worm  injury  means  that 
insect  or  worm  frass  is  present,  or  there 
is  visible  evidence  of  insect  or  worm 
injury. 

(e)  Injury  means  any  defect  listed  in 
S  51.844  or  any  defect  which  more  than 
slightly  affects  the  appearance,  or  the 
edible  or  shipping  quality  of  the  ear. 
Any  one  of  the  following  defects,  or  any 
combination  of  defects,  the  seriousness 
of  which  exceeds  the  maximum  allowed 
for  any  one  defect,  shall  be  considered 
as  injury: 

(1)  Rust  when  the  aggregate  area  on 
the  husk  exceeds  one  square  inch  (64.5 
mml,  or  when  the  rust  extends  deeper 
than  2  layers  of  husks;  and 

(2)  Discoloration  caused  by  frost  or 
spraybum,  or  similar  types  of 
discoloration  when  affecting  an 
aggregate  area  of  more  than  3  square 
inches  (193.5  mm^  on  the  husk,  or  when 
exceeding  an  aggregate  area  of  25 
percent  of  the  surface  of  all  blades. 

(f)  Fairly  well  filled  means  that  the 
rows  of  kernels  show  fairly  uniform 
development,  and  that  the  appearance 
and  quality  of  the  edible  portion  of  the 
ear  are  not  materially  affected  by  poorly 
developed  rows.  When  the  ear  has  not 
been  clipped,  not  more  than  one-fourth 
of  the  length  of  the  cob  may  have  poorly 
developed  or  missing  kernels  at  the  tip. 
When  the  ear  has  been  clipped,  it  shall 
have  practically  no  poorly  developed 
kernels  at  the  tip  of  the  cob.  Missing  or 
poorly  developed  kernels  on  other  parts 
of  the  ear  shall  not  aggregate  more  than 
one  square  inch  (64.5  mm')  on  a  cob  6 
inches  (152.4  mm)  in  length,  and  a 
proportionally  greater  area  shall  be 
permitted  on  a  longer  cob  and  a 
proportionally  lesser  area  on  a  shorter 
cob. 

(g)  Plump  and  milky  means  that  the 
kernels  are  well  developed  and  the 
contents  have  a  milky,  creamy,  or  clear 
jelly-like  consistency. 

(h)  Well  covered  means  that  the  husk 
enclosing  the  ear  is  tight  and 
undisturbed,  except  that  a  slight  opening 
may  have  been  made  at  the  tip: 
Provided.  That  the  disturbed  part  has 
been  properly  replaced  so  that  the 
appearance  of  the  ear  is  not  more  than 
slightly  affected. 

(i)  Fresh  means  that  the  husks  have 
fairly  good  green  color  and  are  not 
badly  wilted. 
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(j)  Husked  means  that  on  the  full 
length  of  the  cob  the  equivalent  of  at 
least  3  rows  of  kernels  are  exposed  up 
to  the  entire  cob. 

(k)  Well  clipped  means  that  one  or 
both  ends  of  the  cob,  or  One  or  both 
ends  of  the  cob  and  husk  have  been 
neatly  removed  approximately  at  a  right 
angle  to  the  longitudinal'axis. 

(1)  Properly  trimmed  means  that  the 
ear  is  not  damged  by  loose  husks  and 
silks  and  that  the  shank  shall  not  extend 
more  than  1  inch  (25.4  mm)  from  the  cob, 
when  present. 

(m)  Damage  means  any  defect  listed 
in  S  51.844  or  any  defect  which 
materially  affects  the  appearance,  or  the 
edible  or  shipping  quality  of  the  ear. 
Any  one  of  the  following  defects,  or  any 
combination  of  defects,  the  seriousness 
of  which  exceeds  the  maximum  allowed 
for  any  one  defect,  shall  be  considered 
as  damage: 

(1)  Discoloration  caused  by  frost  or 
spraybum,  or  similar  types  of 
discoloration  when  affecting  an 
aggregate  area  of  more  than  5  square 
inches  (322.5  mm*)  on  the  husk,  or  when 
exceeding  an  aggregate  area  of  50 
percent  of  the  surface  of  all  blades;  and, 

(2)  Worm  injury  on  undipped  ears 
when  extending  more  than  IV^  inches 
(38.1  mm)  from  the  tip  on  an  ear  6  inches 
(152.4  mm]  in  length  (proportionately 
greater  or  lesser  amounts  permitted  on 
longer  or  shorter  ears,  respectively,  or 
when  affecting  the  kernels  on  other 
parts  of  the  ear  or  any  worm  injury  on 
clipped  ears. 

(n)  Fairly  well  covered  means  that  the 
husk  enclosing  the  ear  is  fairly  tight  and 
undisturbed  except  that  an  opening  may 
have  been  made  at  the  tip:  Provided, 
That  the  disturbed  part  has  been 
properly  replaced  so  that  the 
appearance  of  the  ear  is  not  materially 
affected. 

(o)  Properly  clipped  means  that  the  tip 
end  of  the  cob,  or  the  tip  end  of  the  cob 
and  husk  have  been  neatly  removed 
approximately  at  a  right  angle  to  the 
longitudinal  axis. 

(p)  Fairly  well  trimfned  means  that 
the  appearance  of  the  individual  ear  of 
com  is  not  seriously  affected  by  loose 
husks  and  that  the  shank  shall  not  be 
more  than  6  inches  (152.4  mm)  in  length 
and  not  extend  more  than  2  inches  (50.8 
mm)  beyond  the  point  of  attachment  of 
the  outside  husk. 

(q)  Fairly  well  developed  means  that 
the  ears  are  not  stunted  to  the  extent 
that  the  appearance  is  seriously 
affected. 

(r)  Serious  damage  means  any  defect 
listed  in  S  51.844  or  any  defect  which 
seriously  affects  the  appearance,  or  the 
edible  or  shipping  quality  of  the  ear.  The 
following  defects  or  any  combination  of 


defects,  the  seriousness  of  which 
exceeds  the  maximum  allowed  for  any 
one  defect,  shall  be  considered  as 
serious  damage: 

(1)  Worm  injury  on  undipped  ears 
when  extending  more  than  2  inches  (50.8 
mm)  from  the  tip  pn  an  ear  6  inches 
(152.4  mm)  in  length  (proportionately, 
greater  or  lesser  amounts  permitted  on 
longer  or  shorter  ears,  respectively),  or 
when  affecting  more  than  4  kernels  on 
other  parts  of  the  cob,  or  any  worm 
injury  on  clipped  ears  extending  more 
than  one-fourth  inch  (3.2  mm)  from  the 
tip. 

(s)  Moderately  filled  means  that  the 
rows  of  kernels  show  fairly  uniform 
development,  and  that  the  appearance 
and  quality  of  the  edible  portion  of  the 
ear  are  not  seriously  affected  by  poorly 
developed  rows.  When  the  ear  has  not 
been  clipped,  more  than  one-fourth  but 
less  than  one-third  of  the  length  of  the 
cob  has  poorly  developed  or  missing 
kernels  at  the  tip.  When  the  ear  has 
been  clipped  it  shall  have  not  more  than 
a  slight  amount  of  poorly  developed 
kernels  at  the  tip  of  the  cob.  Missing  or 
poorly  developed  kemels  on  other  parts 
of  the  ear  shall  not  aggregate  more  than 
one  and  one-fourth  square  inches  (80.8 
mm^  on  a  cob  6  inches  (152.4  mm)  in 
length,  and  proportionally  greater  area 
shall  be  permitted  on  a  longer  cob  and  a 
proportionally  lesser  area  on  a  shorter 
cob. 

(t)  Poorly  filled  means,  on  undipped 
ears,  that  the  edible  quality  or 
appearance  is  affected  to  a  greater 
extent  than  that  of  an  ear  6  inches  (152.4 
mm)  in  length  which  has  one-third  of  the 
cob  at  the  tip  end  and  aggregate  area 
iVt  inches  square  (96.8  mm^  on  other 
portions  of  the  ear  with  undeveloped 
kemels  or  open  spaces;  and  means,  on 
clipped  ears,  that  the  edible  quality  or 
appearance  is  affected  to  a  greater 
extent  than  that  of  an  ear  6  inches  (152.4 
mm)  in  length  which  has  one  inch  (25.4 
mm]  at  the  tip  end  and  an  aggregate 
area  IV^  inches  square  (96.8  mm^  on 
other  portions  of  the  ear  with 
undeveloped  kemels  or  open  spaces. 

Classification  of  Defects 

SS1J44   Classification  of  defectt. 

Number  of  affected  kemels  allowed 
for  the  following  defects: 

Mechanical.  Biro.>  Disease,  and 
Indented  Kernels 


Longtti  of  cob 

Injury 

Dam- 

Sehous 

damage 

3  inches  (76.2  mm)  to 
6  inches  (152.4 
mm) 

4/ 

6 

8 
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Mechanical.  Bird.>  Disease,  and 
Indented  Kernels— Continued 


Lflogth  of  cob 

Injury 

DBm- 

Seriout 

damage 

more  than  6  inches 

(152.4  mm)  to  10 

inches  (254.0  mm).... 

8 

12 

16 

more  than  10  inches 

(254.0  mm)  to  13 

inches  (330.2  mm).... 

12 

18 

24 

>  In  scoring  k^ury,  if  more  than  the  number  of 
kernels  allowed  above  are  discolorsd  or  punctured 
or  H  the  husks  have  been  penetrated  in  mors  than  1 
place;  damage,  if  more  than  the  number  of  kernels 
altowed  above  are  discolored  or  punctured  or  it  the 
husks  have  been  penetrated  in  more  than  2  places; 
serioos  damage,  if  more  than  the  number  of  kernels 
allowed  above  are  discokxed  or  punctured  or  if  the 
husks  have  been  penetrated  in  more  than  3  places. 


Metric  Conversion  Table 
§51.845   Metric  conversion  table. 


Inches 

Millimeters  (mm) 

Vt 

3.2 

1 

25.4 

1 V4.... 

38.1 

2 

50.8 

3 ~ — 

4       . „„.... ........ 

76.2 
101.6 

5 

127.0 

8 . ; 

152.4 

7 :. 

177a 

8 

203.2 

9., 

228.6 

10. 

254.0 

11....„ 

12...... 

13 

279.4 
304a 
330.2 

Square  inches 


1 

1%.. 
^W.. 

3 

6 


Square  millimeters 
(mm^ 


64.5 

80.6 

.  96a 

193.5 

322.5 


Dated:  January  6, 1992. 
Daniel  D.  Haley. 
Administrator. 
[FR  Doc.  92-647  Filed  1-10-92;  8:45  am] 

BILUNO  CODE  341(M»-« 


7CFRPart907 

(Navel  Orange  Regulation  728] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  Caiifomia 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACnOM;  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  maricets  during  the  period  from 


lanuary  10  through  January  16, 1992. 
Consistent  with  program  objectives, 
such  action  is  needed  to  establish  and 
maintain  orderly  marlceting  conditions 
for  fresh  California-Arizona  navel 
oranges  for  the  specifled  weelc. 
Regulation  was  recommended  by  the 
Navel  Orange  Administrative 
Committee  (Conunittee).  which  is 
responsible  for  local  administration  of 
the  navel  orange  marketing  order. 
EFFECTIVE  DATE  Regulation  728  (7  CFR 
part  907)  is  effective  for  the  period  from 
January  10  through  January  16. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Christian  D.  Nissan,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-1754. 
SUPPif  mentary  information:  This 
final  rule  is  issued  under  Marketing 
Order  No.  907  [7  CFR  part  907],  as 
amended,  regulating  the  handling  of 
navel  oranges  grown  in  Arizona  and 
designated  part  of  Caiifomia.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  hereinafter  referred  to  as  the 
"Act" 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  lai^ge  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf, 
liius,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
'  orange  marketing  order  and 
approximately  4,000  navel  orange 
producers  in  Caiifomia  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 


those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

The  CaUfomia-Arizona  navel  orange 
industry  is  characterized  by  a  large 
niunber  of  growers  located  over  a  wide 
area.  The  production  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  Caiifomia.  The  largest  proportion 
of  navel  orange  production  is  located  in 
District  1,  Central  Caiifomia.  which 
represented  about  79  percent  of  the  total 
production  in  1990-91.  District  2  is 
located  in  the  southern  coastal  area  of 
Caiifomia  and  represented  almost  18 
percent  of  1990-^  production;  District  3 
is  the  desert  area  of  Caiifomia  and 
Arizona,  and  it  represented  slightly  less 
than  3  percent;  and  District  4,  which 
represented  slightly  less  than  1  percent, 
is  northem  Caiifomia.  The  Committee's 
revised  estimate  of  1991-82  production 
is  64,600  cars  (one  car  equals  1.000 
cartons  at  37.5  pounds  net  weight  each). 
as  compared  with  32,895  cars  during  the 
1990-91  season. 

The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fiesh,  export  and  processing  markets. 
The  domestic  fresh  (regulated)  market  is 
a  preferred  market  for  California- 
Arizona  navel  oranges  while  the  export 
market  continues  to  grow.  The 
Committee  has  estimated  that  about  68 
percent  of  the  1991-92  crop  of  64,600 
cars  will  be  utilized  in  fresh  domestic 
channels  (43,650  cars),  with  the 
remainder  being  exported  fresh  (14 
percent),  processed  (16  percent),  or 
designated  for  other  uses  (2  percent). 
This  compares  with  the  1990-91  total  of 
16,675  cars  shipped  to  fresh  domestic 
markets,  about  51  percent  of  that  year's 
crop.  In  comparison  to  other  seasons. 
1990-91  production  was  low  because  of 
a  devastating  freeze  that  occiured 
during  December  1990. 

Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  907  are  intended  to  provide 
benefits  to  producers.  Producers  benefit 
from  increased  returns  and  improved 
market  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from 
regulating  shipping  levels  and  contribute 
to  a  more  stable  market.  The  intent  of 
regulation  is  to  achieve  a  more  even 
distribution  of  oranges  in  the  market 
throughout  the  marketing  season. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the 
Department,  the  costs  of  implementing 
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the  regulations  are  expected  to  be  mora 
tiian  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  navel  orange 
marketing  order  are  required  by  the 
Committee  from  handlers  of  navel 
oranges.  However,  handlers  in  turn  may 
require  individual  producers  to  utilize 
certain  reporting  and  recordkeeping 
practices  to  enable  handlers  to  carry  out 
their  functions.  Costs  incurred  by 
handlers  in  connection  with 
recordkeeping  and  reporting    ' 
requirements  may  be  passed  on  to 
growers. 

Major  reasons  for  the  use  of  volume 
regulations  under  this  marketing  order 
are  to  foster  maricet  stability  and 
enhance  producer  revenue.  Prices  for 
navel  oranges  tend  to  be  relatively 
inelastic  at  the  producer  level.  Thus, 
even  a  small  variation  in  shipments  can 
have  a  great  impact  on  prices  and 
producer  revenue.  Under  these 
circumstances,  strong  arguments  can  be 
advanced  as  to  the  benefits  of  regulation 
to  producers,  particularly  smaller 
producers. 

The  Committee  adopted  its  marketing 
policy  for  the  1991-92  season  on  lune  25, 
199L  The  Committee  reviewed  its 
mariiLeting  policy  at  district  meetings  as 
follows:  Districts  1  and  4  on  September 
24. 1991.  in  Visalia.  California:  and 
District  2  and  3  on  October  1, 1991.  in 
Ontario.  California.  The  Committee 
subsequently  revised  its  marketing 
policy  at  a  meeting  on  October  15, 1991. 
The  marketing  poUcy  discussed,  among 
other  things,  tfie  potential  use  of  volume 
and  size  regulations  for  the  ensuing 
season.  The  Committee  considered  the 
use  of  volume  regulation  for  the  season. 
This  mariceting  policy  is  available  from 
the  Committee  or  Mr.  Nissen.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate. 
The  Committee  met  publicly  on 
lanuary  7, 1992.  in  Newhall.  California, 
to  consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommend  die  quantity  of  navel 
oranges  deemed  advisable  to  be  shipped 
to  frnh  domestic  markets  during  the 
specified  week.  The  Committee 
recommended  in  a  vote  of  7  membera 
voting  in  favor,  3  opposing,  and  1 
abstaining,  the  issuance  of  1,100,000 
cartons  of  general  maturity  allotment  for 
Districts  1  and  3.  In  a  vote  of  9  members 
voting  in  favor,  1  opposing,  and  1 
abstaining,  the  Committee  also 
recommended  the  issuance  df  53.522 
cartons  of  early  maturity  allotment  for 
Districts  2  and  4.  Tlte  mariteting 


information  and  data  provided  to  the 
Committee  and  use  in  its  deliberations 
was  compiled  by  the  Committee's  staff 
or  presented  by  Committee  members  at 
the  meeting.  This  information  included, 
but  was  not  limited  to.  price  data  for  the 
previous  week  from  Department  market 
news  reports  and  other  sources, 
preceding  week's  shipments  and 
shipments  to  date,  crop  conditions  and 
weather  and  transportation  conditions. 

The  Department  reviewed  the 
Committee's  recommendation  in  light  of 
the  Committee's  projections  as  set  forth 
in  iU  1991-02  marketing  policy.  The  total 
recommended  amount  of  1,153.522 
cartons  compares  to  the  1,300,000 
cartons  specified  in  the  Committee's 
shipping  schedule.  Of  the  1,153,522 
cartons,  1.100.000  cartons  are  allotted  to 
Districts  1  and  3  under  general  maturity. 
However,  the  Department,  based  on  its 
independent  analysis,  and  information 
provided  by  the  Committee,  has  revised 
the  recommendation  and  established 
volume  regulation  in  the  amount  of 
1,300,000  cartons  for  Districts  1  and  3.  Of 
the  1,300,000  cartons,  94.82  percent  or 
1.232,660  cartons  are  allotted  to  District 
1  and  5.18  percent  or  67,340  cartons  are 
allotted  to  District  3.  The  additional 
53.522  cartons  are  allotted  to  Districts  2 
and  4  under  early  maturity,  with  37,260 
cartons  allotted  to  District  2,  and  16,262 
cartons  allotted  to  District  4. 

During  the  week  ending  on  January  2. 
1992,  shipments  of  navel  oranges  to 
fresh  domestic  markets,  including 
Canada,  totaled  838,000  cartons 
compared  with  485,000  cartons  shipped 
during  the  week  ending  on  January  3, 
1991.  Export  shipments  totaled  285,000 
cartons  compared  with  144,000  cartons 
shipped  during  the  week  ending  on 
January  3. 1991.  Processing  and  other 
uses  accounted  for  217,000  cartons 
compared  with  531,000  cartons  shipped 
during  the  week  ending  on  January  3, 
1991. 

Fresh  domestic  shipments  to  date  this 
season  total  9,741,000  cartons  compared 
with  13,098,000  cartons  shipped  by  this 
time  last  season.  Export  shipments  total 
1,464.000  cartons  compared  with 
1,569,000  cartons  shipped  by  this  time 
last  season.  Processing  and  other  use 
shipments  total  2.000.000  cartons 
compared  with  3,338,000  cartons  shipped 
by  this  time  last  season. 

For  the  week  ending  January  2. 1992. 
regulated  shipments  of  navel  oranges  to 
the  fresh  domestic  market  were  797.000 
cartons  on  an  adjusted  allotment  of 
1.016,000  cartons  which  resulted  in  net 
undershipments  of  219.000  cartons. 
Regulated  shipments  for  the  current 
week  (January  3  through  January  9, 1992) 
are  estimated  at  9404)00  cartons  on  an 
adjusted  allotment  of  955,000  cartons. 


Thus,  underehipments  of  15.000  cartons 
could  be  carried  forward  into  the  week 
ending  on  January  16. 1992. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  January  2. 1992. 
was  $9.53  per  carton  based  on  a 
reported  sales  volume  of  800,000 
cartons.  The  season  average  f.o.b. 
shipping  point  price  to  date  is  $10.28  per 
carton.  The  average  f.o.b.  shipping  point 
prices  for  the  week  ending  on  January  3. 
1991,  was  $16.30  per  carton;  the  season 
average  f.o.b.  shipping  point  price  at  this 
time  last  year  was  $9.62. 

The  Department's  Market  News 
Service  reported  that,  as  of  January  8, 
demand  for  first  grade  sizes  72-88  is 
fairiy  light.  Demand  for  first  grade  113- 
163  and  choice  72-138  sizes  is  light,  with 
other  sizes  moderate.  The  market  is 
about  steady,  with  choice  32-113  sizes 
lower,  and  other  sizes  about  steady.  It 
was  also  reported  that  harvesting  has 
been  curtailed  by  rain. 

Committee  members  discussed 
implementing  volume  regulation  at  this 
time,  and  different  levels  of  allotment. 
Committe  member  comments  included 
statements  that  inventories  remain  high 
and  that  prices  are  dropping-  Several 
members  expressed  concern  about  the 
negative  impact  a  larger  allotment  could 
have  on  prices.  A  member  commented 
that  the  weak  overall  economy  is  having 
a  negative  affect  on  the  market.  Three 
Committee  members  favored  open 
movement  at  this  time,  while  the 
majority  of  Committee  members  favored 
the  issuance  of  general  maturity 
allotment  for  Districts  1  and  3.  Only  one 
member  opposed  the  issuance  of  early 
maturity  allotment  for  Districts  2  and  4. 

According  to  the  National  Agricultural 
Statistics  Service,  the  1990-91  season 
average  fresh  equivalent  on-tree  price 
for  California-Arizona  navel  oranges 
was  $7.75  per  carton,  119  percent  of  the 
season  average  parity  equivalent  price 
of  $6.52  per  carton. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  the 
Department,  the  1991-92  season  average 
fresh  on-tree  price  is  estimated  at  $8.33 
per  carton,  about  85  percent  of  the 
estimated  fresh  on-tree  parity  equivalent 
price  of  $7.44  per  carton. 

Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  during  the  period 
from  January  10  through  January  16, 
1992.  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producera  and  consumers,  an 
orderly  flow  of  navel  oranges  to  mariiet. 

Based  on  considerations  of  supply  and 
maricet  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 


Federal  Regtoter  /  Vol.  57.  No.  8  /  Monday.  January  13.  1992  /  Rules  and  RegulatioM 1217 


this  volume  regulation,  Uie 
Administrator  of  the  AMS  has 
determined  that  this  fmal  rule  will  not 
have  a  signiBcant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  eff^ectuate 
the  declared  policy  of  the  Act. 

A  proposed  rule  regarding  the 
implementation  of  volume  regulation 
and  a  proposed  shipping  schedule  for 
California-Arizona  navel  oranges  for  the 
1991-92  season  was  published  in  the 
September  30, 1991,  issue  of  the  Federal 
Register  (56  FR  49432).  The  Department 
is  currently  in  the  process  of  analyzing 
comments  received  in  response  to  this 
proposal  and,  if  warranted,  may  finalize 
that  action  this  season.  However, 
issuance  of  this  final  rule  implementing 
volume  regulation  for  the  regulatory 
week  ending  on  January  16, 1992,  does 
not  constitute  a  final  decision  on  that 
proposal. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
January  8, 1992,  and  this  action  needs  to 
be  effective  for  the  regulatory  week  ' 
which  begins  on  January  10, 1992. 
Further,  interested  persons  were  gi\  en 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting,  and  handlers  were  apprised  of 
its  provisions  and  effective  time.  It  is 
necessary,  therefore,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  this  regulatory  provision 
effective  as  specified.  ' 

list  of  Subjects  in  7  CFR  Fart  907 

Marketing  agreements.  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  907  is  amended  as 
follows:  

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  907.1028  is  added  to  read  as 
follows: 


Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulationi. 

S«07.l02t   Navtlorang«r«giitation72S. 
The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  from  January 
10  through  January  16, 1992,  is 
established  as  follows: 

(a)  District  1: 1,232,660  cartons; 

(b)  District  2: 37,260  cartons; 

(c)  District  3: 67,340  cartons; 

(d)  District  4: 16,262  cartons. 

Dated:  January  9, 1992. 
Robert  C  Keeney. 

Deputy  Director,  nvit  and  Vegetable 
Division. 

[FR  Doc.  92-681  Filed  1-10-S2;  8:45  am] 
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7  CFR  Part  920 

[DoektlNa  A0-«9-A1;  FV-90-100I 

CalHorma  KIwifrutt  Marketing  Orden 
Order  Amending  ttie  Marketing  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  amends  the 
marketing  order  for  Idwifinit  grown  in 
California.  The  amendments  clarify  the 
way  in  which  grower  membership  on  the 
Kiwifruit  Adndnistrative  Conmiittee 
(committee)  is  allocated,  revise 
committee  tenure  requirements, 
authorize  a  change  in  the  terms  of  office 
which  now  being  August  1,  authorize 
committee  nominations  to  be  conducted 
by  mail,  and  authorize  a  late  payment 
charge  on  delinquent  handler 
assessments.  These  changes  were 
favored  by  California  kiwifruit  growers 
in  a  referendum  held  from  March  15  to 
April  5, 1991.  The  amendments  will 
improve  the  administration,  operation 
and  functioning  of  the  marketing  order 
program. 

EFnECnvE  date:  February  12, 1992. 
FOR  njflTHER  mromiATION  CONTACT 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456.  telephone  (202)  720- 
6139;  or  Gary  D.  Olson.  California 
Marketing  Field  Office,  USDA.  AMS. 
2202  Monterey  Street  suite  102-E 
Fresno,  California  93721,  telephone  (209) 
487-5901. 
SUPPLEMENTARY  mromiATION: 

Prior  documents  in  this  proceeding: 
Notice  of  Hearing— Issued  December  6, 
1989,  and  published  in  the  Federal 
Register  on  December  11, 1989  [54  FR 
50765);  Recommended  Decision  and 


Opportunity  to  File  Written 
Exceptions-Issued  November  23, 1990, 
and  published  in  the  Federal  Register  on 
November  29. 1990  (55  FR  49532); 
Secretary's  Decision  and  Referendum 
Order— Issued  February  28, 1991,  and 
published  in  the  Federal  Register  on 
March  6, 1991  (56  FR  9302). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291 
and  Departmental  Regulation  1512-1. 

Preliminary  Statement 

This  final  rule  was  formulated  on  the 
record  of  a  public  hearing  held  at 
Fresno,  California,  on  January  19, 1990, 
to  consider  the  proposed  amendment  of 
Marketing  Agreement  and  Order  No. 
920,  regulating  the  handling  of  kiwifruit 
grown  in  California.  The  hearing  was 
held  pursuant  to  the  provisions  of  the 
Agricultural  Mariceting  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601  et 
seq.),  hereinafter  referred  to  as  the  Act. 
and  the  appUcabie  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  (7  CFR  part  900).  The 
Notice  of  Hearing  contained  several 
amendment  proposals  submitted  by  the 
Kiwifruit  Administrative  Committee 
(committee)  established  under  the  order 
to  assist  in  local  administration  of  the 
program. 

"Hie  proposals  pertained  to  clarifying 
the  way  in  which  grower  membership  is 
allocated,  reducing  the  terms  of  office 
from  2  years  to  1  year  for  certain 
committee  members,  revising  committee 
tenure  requirements,  authorizing  a 
change  in  the  terms  of  office  which  now 
begin  August  1,  authorizing  committee 
aominations  to  be  conducted  by  mail, 
imd  authorizing  a  late  payment  charge 
on  delinquent  handler  assessments.  The 
Department  of  Agriculture  proposed  that 
it  be  authorized  to  make  any  necessary 
conforming  changes. 

Upon  the  basis  of  evidence  introduced 
at  the  hearing  and  the  record  thereof, 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  on  November 

23. 1990,  filed  with  the  Hearing  Qeric, 
U.S.  Department  of  Agriculture,  a 
Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions  . 
thereto  by  December  31. 199a  No 
exceptions  were  received. 

A  Secretary's  Decision  and 
Referendum  Order  was  issued  February 

28. 1991,  directing  that  a  referendum  be 
conducted  during  the  period  March  18- 
April  5, 1991,  among  kiwifruit  growers  in 
California  to  determine  whether  they 
favored  the  proposed  amendments  to 
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the  order.  In  that  referendum,  growers 
voted  in  favor  of  five  of  the  six 
amendment  proposals  listed  on  the 
referendum  ballot.  The  proposal  that  did 
not  receive  the  requisite  two-thirds  vote 
would  have  changed  from  2  years  to  1 
year  the  terms  of  office  for  the  three 
additional  grower  members  and 
alternates  to  the  committee  selected 
from  the  three  districts  shipping  the 
greatest  volumes  of  kiwifruit. 
Accordingly,  that  proposed  amendment 
is  not  included  in  this  order  amending 
the  order. 

The  amended  marketing  agreement 
was  subsequently  mailed  to  all  kiwifruit 
handlers  in  California  for  their  approval. 
The  marketing  agreement  was  not 
approved  by  kiwifruit  handlers 
representing  SO  percent  or  more  of  the 
volume  of  kiwifruit  handled  by  all 
handlers  during  the  representative 
period  of  August  1, 1989,  to  July  31. 1990. 

Small  Business  Considerations 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  flOl  et  seq.],  the  Administrator  of 
the  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  agricultural  growers  have 
been  defined  by  the  Small  Business 
Administration  (SBA)  [13  CFR  121.2]  as 
those  having  annual  receipts  of  less  than 
$500,000.  Small  agricultural  service 
firms,  which  include  kiwifruit  handlers, 
are  defined  as  those  with  annual 
receipts  of  less  than  $3.5  million. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  and  rules  and 
regulations  issued  thereunder  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
the  RFA  and  the  Act  have  small  entity 
orientation  and  compatibility.  Interested 
persons  were  invited  to  present 
evidence  at  the  hearing  on  the  probable 
impact  that  the  proposed  amendments 
to  the  order  would  have  on  small 
businesses. 

The  record  indicates  that  there  are 
approximately  100  handlers  and  1,200 
growers  of  California  kiwifruit.  While 
there  is  a  variance  in  the  size  of 
individual  growing  and  handling 
operations,  the  record  indicates  that  the 
majority  of  the  kiwifruit  growers  and  30 
to  40  percent  of  kiwifruit  handlers  would 
be  classified  as  small  businesses  under 
the  SBA's  definitions. 

This  final  rule  amends  certain  order 
provisions  pertaining  to  committee 
member  appointments  and  nominations. 


Also,  authority  is  added  to  establish  late 
payment  charge  on  delinquent  handler 
assessments.  The  record  indicates  that 
these  changes  will  improve  the 
administration  and  operation  of  the 
program  to  the  benefit  of  all  kiwifruit 
growers  and  handlers. 

This  final  rule  clarifies  the  way  in 
which  grower  membership  on  the 
committee  is  allocated  among  the  eight 
established  geographic  districts.  The 
record  indicates  that  the  districts  with 
the  highest  levels  of  shipments  in  the 
previous  fiscal  year  should  be  allocated 
a  second  grower  member  position  to 
reflect  current  procedures,  rather  than 
those  with  the  greatest  production 
during  that  year.  The  record  indicates 
that  the  committee  currently  collects 
and  compiles  shipment  data  by  district, 
which  accurately  reflect  the  relative 
volumes  of  kiwifruit  grown  in  the 
various  districts.  This  change  will 
impose  no  additional  costs  on  growers 
or  handlers,  but  will  merely  clarify  the 
way  in  which  the  committee  currently 
determines  grower  member  allocation 
among  the  districts. 

This  final  rule  also  revises  tenure 
requirements  so  that  a  committee 
member  who  has  served  for  six 
consecutive  years  on  the  committee 
could  then  serve  as  an  alternate 
member.  The  record  indicates  that  this 
amendment  will  enable  growers  who 
have  become  knowledgeable  of  the 
marketing  order  and  committee 
operations  to  continue  participating  in 
committee  deliberations.  Tenure 
requirements  will  still  apply  to  voting 
member  positions  to  promote 
participation  by  a  larger  number  of 
California  kiwifruit  growers  in 
administering  the  order.  Similarly,  the 
tenure  requirement  will  also  apply  to 
alternate  positions.  No  additional  costs 
will  be  imposed  as  a  result  of  this 
change. 

Currently,  the  order  provides  that 
nominations  for  grower  members  be 
conducted  at  grower  meetings  held  in 
each  of  the  order's  eight  geographic 
districts.  The  record  indicates  that 
adding  authority  to  conduct  nominations 
by  mail  will  increase  grower 
participation  in  the  nomination  process. 
This  change  will  also  reduce  the 
administrative  costs  associated  with 
conducting  nomination  meetings,  as  well 
as  the  costs  incurred  by  individual 
growers  in  travelling  to  and  attending 
the  meetings.  This  change  will  therefore 
have  a  positive  impact  on  both  large  and 
small  kiwifruit  growers  and  handlers. 

Currently,  committee  members  serve 
terms  of  office  which  begin  August  1. 
The  record  indicates  that  since  complete 
shipment  data  may  not  be  available 
until  July  or  August  in  some  years,  the 


mail  nomination  process  may  not  be 
completed  prior  to  August  1.  Therefore, 
the  record  supports  adding  authority  to 
change  the  term  of  office.  To  the  extent 
that  this  change  will  facilitate  the 
nomination  process,  it  will  have  a 
positive  impact  on  growers  and 
handlers.  No  additional  costs  will  be 
imposed  as  a  result  of  this  change. 

Finally,  authority  is  added  to  the  order 
to  provide  for  the  establishment  of  a  late 
charge  on  delinquent  handler 
assessments.  This  will  provide  handlers 
with  an  incentive  to  make  assessment 
payments  in  a  timely  manner.  This 
change  will  not  impose  additional  costs 
on  those  handlers  who  remit  their 
assessments  on  time. 

Each  of  the  changes  set  forth  in  this 
document  is  designed  to  enhance  the 
administration,  operation  and 
functioning  of  the  order,  and  will  not 
have  a  significant  economic  impact  on 
the  affected  small  entities.  . 

Further,  the  changes  will  have  no 
significant  impact  on  the  reporting  and 
recordkeeping  requirements  imposed  on 
small  businesses.  The  amendment  that 
authorizes  mail  nominations  may  result 
in  additional  reporting  by  growers. 
However,  participation  will  be 
voluntary,  and  the  record  indicates  that 
the  cost  of  completing  a  ballot  will  be 
substantially  less  than  that  to  attend  a 
nomination  meeting.  The  amendments 
include  authority  for  mail  nominations. 
There  are  approximately  1.200  growers 
who  would  bie  affected  by  mail 
nominations,  if  implemented.  In 
compliance  with  Office  of  Management 
and  Budget  (0MB)  regulations  (5  CFR 
part  1320)  which  implement  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  any  reporting  and 
recordkeeping  requirements  that  may 
result  from  these  amendments  will  be 
submitted  to  the  0MB  for  approval. 

The  Recommended  Decision  included 
the  finding  that  it  was  necessary  to 
change  §  920.20  of  the  marketing  order 
to  clarify  the  way  in  which  it  is 
determined  which  three  districts  are 
entitled  to  two  grower  members  on  the 
committee.  The  revision,  which  would 
state  that  such  determinations  be  made 
on  the  basis  of  shipment  rather  than 
production  data,  would  more  accurately 
describe  the  basis  upon  which  grower 
membership  of  the  committee  is  now 
determined.  This  finding  was  reaffirmed 
and  adopted  in  the  Secretary's  Decision. 
Further,  growers  voting  in  the 
referendum  approved  this  change  in  the 
marketing  order.  However,  the 
Recommended  Decision  and  the 
Secretary's  Decision  inadvertently 
omitted  this  change  in  the  regulatory 
text  of  9  920.20.  Given  the  fact  that  this 
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is  a  clarifying  change,  that  it  was 
supported  by  previous  findings  in  this 
proceeding,  and  that  it  was  approved  in 
the  grower  referendum,  §  920.20  is 
amended  accordingly  in  this  Order 
Amending  the  Mariceting  Order. 

list  of  SubjecU  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

Order  Amending  the  Order  Regulating 
the  Handling  of  KiiviEruit  Grown  in 
Calif oniia 

Findings  and  Determinations 

The  findings  and  determination^ 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
order;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such 
findings  and  determinations  may  be  in 
conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  Findings  and  Determinations  Upon 
the  Basis  of  the  Hearing  Record. 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  the  applicable  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  part  900),  a  public 
hearing  was  held  upon  the  proposed 
amendment  to  the  Marketing  Agreement 
and  Order  No.  920  (7  CFR  Part  920), 
regulating  the  handling  of  kiwifruit 
grown  in  California. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  order,  as  hereby  amended,  and 
all  of  the  terms  and  conditions  thereof, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act; 

(2)  The  order,  as  hereby  amended, 
regulates  the  handling  of  kiwifruit  grown 
in  the  production  area  in  the  same 
manner  as,  and  is  applicable  only  to 
persons  in  the  respective  classes  of 
commercial  and  industrial  activity 
specified  in  the  marketing  order  upon 
which  hearings  have  been  held; 

(3)  The  order,  as  hereby  amended,  is 
limited  in  its  application  to  the  smallest 
regional  production  area  which  is 
practicable,  consistent  with  carrying  out 
the  declared  poUcy  of  the  Act  and  ttie 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  poUcy  of  the  Act; 

(4)  The  order,  as  hereby  amended, 
prescribes,  so  far  as  practicable,  such 
different  terms  applicable  to  different 
parts  of  the  production  area  as  are 


necessary  to  give  due  recognition  to  the 
differences  in  tfie  production  and 
mariieting  of  kiwifruit  grown  in  the 
production  area:  and 

(5)  Ail  handling  of  kiwifruit  grown  in 
the  production  area  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

(b)  Determinations. 

It  is  hereby  determined  that: 

Handlers  (excluding  cooperative 
associations  of  growers  who  are  not 
engaged  in  processing,  distributing,  or 
shipping  kiwifruit  covered  by  the  said 
order,  as  hereby  amended)  who,  during 
Hie  period  August  1, 1989,  through  July 
31, 1990,  handled  50  percent  or  more  of 
the  volume  of  such  kiwifruit  covered  by 
the  said  order  as  hereby  amended  have 
not  signed  an  amended  marketing 
agreement; 

(2)  The  issuance  of  this  amendatory 
order,  amending  the  aforesaid  order,  is 
favored  or  approved  by  at  least  two- 
thirds  of  the  growers  who  participated 
in  a  referendum  on  the  question  of  its 
approval  or  produced  for  market  at  least 
two-thirds  of  the  volume  of  such 
commodity  represented  in  the 
referendum,  all  of  such  growers  during 
the  period  August  1, 1989,  through  July 
31, 1990  (which  has  been  deemed  to  be  a 
representative  period),  having  been 
engaged  within  the  production  area  in 
the  production  of  kiwifruit  for  fresh 
market;  and 

(3)  In  the  absence  of  a  signed 
marketing  agreement,  the  issuance  of 
this  amendatory  order  is  the  only 
practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  of  kiwifiiiit  in 
the  production  area. 

Order  Relative  to  Handling 

//  is  therefore  ordered,  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  kiwifruit  grown  in  California 
shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  hereby 
amended  as  follows: 

Except  for  the  previously  noted 
modifications,  the  provisions  of  the 
proposed  marketing  order  amending  the 
order  contained  in  the  Recommended 
Decision  issued  by  the  Administrator  on 
November  23, 1990,  and  pubUshed  in  the 
Federal  Register  on  November  29. 1990 
(55  FR  49532).  and  in  the  Secretary's 
Decision  issued  on  February  28, 1991, 
and  pubUshed  in  the  Federal  Register  on 
March  6, 1991  (56  FR  9302),  shall  be  and 
an  the  terms  and  provisions  of  this 
order,  amending  the  order,  and  are  set 
forth  in  full  herein. 


PART  920-KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  920  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  aa 
amended:  7  U.S.C.  601-674. 

2.  Section  920.20  is  revised  to  read  as 
follows: 

{920.20    EetabNehment  and  membership. 

There  is  hereby  established  a 
Kiwifruit  Administrative  Committee 
consisting  of  12  members,  each  of  whom 
shall  have  an  alternate  who  shall  have 
the  same  qualifications  as  the  member 
for  whom  he  or  she  is  an  alternate.  The 
12-member  committee  shall  be  made  up 
of  the  following:  One  public  member 
(and  alternate);  one  member  (and 
alternate)  from  each  of  the  eight 
California  districts;  three  additional 
committee  members  and  their  alternates 
to  be  selected  from  the  three  districts 
with  the  three  highest  volumes  of  fresh 
shipments  in  the  prior  fiscal  period; 
Provided,  That  no  more  than  a  total  of 
two  members  and  their  alternates  shall 
represent  any  one  district.  With  the 
exception  of  the  pubUc  member  and 
alternate,  all  members  and  their 
respective  alternates  shall  be  growers  or 
employees  of  growers. 

3.  Section  920.21  is  revised  to  read  as 
follows: 

1920.21   Termofeffloe. 

The  term  of  office  of  each  member 
and  alternate  member  of  the  committee 
shall  be  for  two  years  from  the  date  of 
their  selection  and  until  their  successors 
are  selected.  The  term  of  office  of  the 
three  additional  grower  members  and 
their  alternates  selected  from  the  three 
districts  shipping  the  highest  volumes  of 
kiwifriiit  in  the  prior  fiscal  period  shall 
be  for  two  years.  The  terms  of  office 
shall  begin  on  August  1  and  end  on  the 
last  day  of  July,  or  such  other  dates  as 
the  committee  may  recommend  and  the 
Secretary  approve.  Members  may  serve 
up  to  three  consecutive  2-year  terms  not 
to  exceed  6  consecutive  years  as 
members.  Alternate  members  may  serve 
up  to  three  consecutive  2-year  terms  not 
to  exceed  6  consecutive  years  as 
alternate  members. 

4.  Section  920.22  is  revised  to  read  as  ' 
follows: 


{920.22 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  committee  shall 
hold,  or  cause  to  be  held,  not  later  than 
July  15  of  each  year,  or  such  other  date 
as  may  be  specified  by  the  Secretary,  a 
meeting  or  meetings  of  growers  in  each 
district  for  the  purpose  of  designating 
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nominees  to  serve  as  grower  members 
and  alternates  on  the  committee.  Any 
such  meetings  shall  be  supervised  by  the 
committee,  which  shall  prescribe  such 
procedures  as  shall  be  reasonable  and 
fair  to  all  persons  concerned. 

(b)  Nominations  in  any  or  all  districts 
may  be  conducted  by  mail  in  a  manner 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

(c)  Only  growers  may  participate  in 
the  nomination  of  grower  members  and 
their  alternates.  Each  grower  shall  be 
entitled  to  cast  only  one  vole  for  each 
position  to  be  filled  in  the  district  in 
which  such  grower  produces  kiwifruit. 
No  grower  shall  participate  in  the 
election  of  nominees  in  more  than  one 
district  in  any  one  fiscal  year. 

(d)  A  particular  grower  shall  be 
eligible  for  membership  as  member  or 
alternate  member  to  fill  only  one 
position  on  the  committee. 

(e)  The  public  member  and  alternate 
shall  be  nominated  by  the  grower 
members  of  the  committee. 

5.  Section  920.41  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows:  I 

S  920.41    Assessment*. 

(a)  *  *  *  If  a  handler  does  not  pay 
any  assessment  within  the  time 
prescribed  by  the  committee,  the 
assessment  may  be  subject  to  an 
interest  or  late  payment  charge,  or  both, 
as  may  be  established  by  the  Secretary 
upon  recommendation  of  the  committee. 


Dated:  January  6, 1992. 
|o  Aon  R.  Smith, 

Assistant  Secretary  Marketing  and 

Inspection  Services. 

[FR  Doc.  92-648  Filed  1-10-92;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
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14  CFR  Parts  21  and  23 

[Docfctt  No.  101CE,  Special  Condition  23- 
ACE-68]  j 

Special  Conditions;  Beech  Model  200, 
A200  and  B200  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Final  special  concfitions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
being  issued  to  Stevens  Aviation  for  a 
Supplemental  Type  Certification  (STC) 
on  the  Beech  Model  200  Series  airplane. 
These  airplanes  will  have  novel  and 
unusual  design  features  when  compared 
to  the  state  of  technology  envisaged  in 
S-310999        0O10(0OX09-MN-92-23: 18:38) 


the  applicable  airworthiness  standards. 
These  novel  and  unusual  design  features 
include  the  installation  of  electronic 
displays  for  which  the  applicable 
regulations  do  not  contain  adequate  or 
appropriate  airworthiness  standards  for 
the  protection  of  these  systems  from  the 
effects  of  lightning  and  high  intensity 
radiated  fields  (HIRE).  These  special 
conditions  contain  the  additional  safety 
standards  which  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 
DATES:  The  effective  date  of  these 
special  conditions  is  February  12, 1992. 
Comments  must  be  received  on  or  before 
February  12, 1992. 

ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Assistant 
Chief  Counsel,  ACE-7.  Attention:  Rules 
Docket  Clerk.  Docket  No.  lOlCE,  room 
1558,  601  East  12th  Street.  Kansas  City. 
Missouri  64106.  All  comments  must  be 
marked:  Docket  No.  lOlCE.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lowell  Foster,  Aerospace  Engineer, 
Standards  Office  (ACE-110).  Aircraft 
Certification  Service,  Central  Region, 
Federal  Aviation  Administration,  room 
1544. 601  East  12th  Street,  Federal  Office 
Building.  Kansas  City,  Missouri  64106; 
telephone  (816)  426-5688. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  30  days  after 
issuance;  however,  interested  persons 
are  invited  to  submit  such  written  data, 
views,  or  arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  rules  docket  for  examination  by 
interested  parties,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  lOlCE."  The  postcard  will  be 


date  stamped  and  returned  to  the 
commenter. 

Background 

Oji  November  6, 1991.  Stevens 
Aviation.  Post  Office  Box  399,  Dayton 
International  Airport,  Vandalia,  Ohio 
45377.  made  an  application  to  the  FAA 
for  a  supplemental  type  certificate  (STC) 
for  the  Beech  Model  200  airplane.  The 
proposed  modification  incorporates  a 
novel  or  unusual  design  feature  such  as 
digital  avionics  consisting  of  an 
electronic  flight  instrument  system 
(EFIS)  that  is  vulnerable  to  HIRE 
external  to  the  airplane. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Beech  Model  200,  A200,  and  B?00  Series 
airplane  is  as  follows:  Part  23  of  the 
FAR.  effective  February  1. 1965, 
including  amendments  23-1  through  23- 
9;  amendment  11;  §§  23.175. 23.143(a). 
23.145(d),  23.153.  23.161(c)(3),  and 
23.173(a)  as  amended  by  amendment  23- 
14:  §  23.951(c)  and  S  23.997(d)  as 
amended  by  amendment  23-15  (A200CT, 
B200  Series  only);  §  23.1545(a)  as 
amended  by  amendment  23-23; 
9  23.1325(e)  as  amended  by  amendment 
23-20  (B200  Series  only);  S  23.1305(n)  as 
amended  by  amendment  23-26;  special 
conditions  23-47-CB-5,  including 
amendments  1  and  2,  dated  January  12. 
1979;  Part  25  of  the  FAR,  §§  25.929  and 
25.1419  as  amended  by  amendments  25- 
34,  §  25.831(d)  as  amended  by 
amendment  25-41.  SFAR  27,  effective 
February  1. 1974,  as  amended  by 
amendments  27-2  through  27-4:  Part  36, 
effective  December  1. 1969.  as  amended 
by  amendments  36-1  through 
amendment  3&-10;  exemptions,  if  any; 
and  the  special  conditions  adopted 
herein. 

Discussion 

Stevens  Aviation  plans  to  incorporate 
certain  novel  and  unusual  design 
features  into  an  airplane  for  which  the 
airworthiness  standards  do  not  contain 
adequate  or  appropriate  safety 
standards  for  protection  from  th^  effects 
of  lightning  and  HIRE.  These  features 
include  electronic  systems,  which  are 
susceptible  to  the  HIRF  environment 
and  that  were  not  envisaged  by  the 
existing  regulations,  for  this  type  of 
airplane.  ' 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  S  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
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design  features  Df  an  airplane,  ^wcial 
conditions,  as  appropriate,  are  issued  in 
accordance  with  i  IIM  after  pti^c 
notice,  as  required  by  {( 11.28  and 
11.29(b).  effective  October  14. 198a  and 
become  a  part  of  the  type  certification 
basis,  as  provided  by  1 21.17(a)(2). 

Protection  t^  System  From  High 
Intensity  Radiated  Fields  (HIRF) 

Recent  adyances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  components  in 
analog  and  digital  electronics  circuits, 
these  advanced  systems  are  readily 
responsive  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  tfie  HIRF  incident  on  the 
external  surfece  of  alrcrafL  These 
induced  transient  current  and  voltages 
can  degrade  electronic  systems 
performance  by  damaging  components 
or  upsetting  ssrstem  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  diat  was  not  envisaged 
when  the  current  requirements  were 
devel(q>ed.  Hig^  energy  levels  are 
radiated  from  transmitters  that  are  used 
for  radar,  radio,  and  television.  Also,  the 
population  of  transmitters  has  increased 
sigiiificandy. 

Tlie  combined  effect  of  the 
tedmological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
fU^t  and  landing  of  die  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  basied  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels  are  believed  to 
represent  the  worst  case  to  which  «m 
airplane  would  be  e;q;H)sed  in  the 
operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HDIF  environment  in 
paragraph  1  or.  as  an  option  to  a  fixed 
value  using  latioratory  tests,  in 
paragraph  2.  as  follows: 

(1)  Tub  applicant  may  demonstrate 
that  the  operation  and  operational 


capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
«^en  the  aircraft  is  exposed  to  the  HIRE 
environment,  defined  below: 

lABiE  I.— Field  Strength  Volts/ 
Meter 


10-SOOKHz.. 
500-2000 — 
2-30  MHe— . 
30-100 


100-200.... 
200-400  .... 


400-1000.. 
1-2  GHz.~. 
2-4 


4-6 

6-6 — 
S-12™ 
12-18. 
1»-40. 


Avwao* 


eo 

60 

80 

80 

200 

200 

33 

33 

ISO 

33 

58 

33 

4020 

935 

7850 

1750 

8000 

1150 

6800 

310 

3000 

866 

5100 

1270 

3500 

551 

a«80 

750 

NotK  Since  1989,  a  concerted  e^ort  hai 
been  under  way  to  review,  verify,  and 
validate  die  HDtF  environment  Hiis  table 
represents  the  cunent  estimate  of  the  HIRF 
environment  The  cunent  values  overaB  are 
lower  tiian  the  pnvious  values  for  the  HIRF 
environment  Additional  requirements  will 
contiiMie  to  be  required  for  the  certification  of 
installed  critical  systems  in  aircraft  approved 
for  operation  bdow  500  feet 

on 

(2)  llie  applicant  may  demonstrate  by 
a  laboratory  test  that  the  electrical  and 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak  of 
electromagnetic  field  strength  of  100 
volts  per  meter  (v/m)  or  die  external 
HIRF  environment,  whichever  is  less,  in 
a  frequency  range  of  lOKHz  to  18GHz. 
When  using  a  laboratory  test  to  show 
compliance  with  the  HIRF  requirements, 
no  credit  is  given  for  signal  attenuation 
due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant  for 
approval  hy  the  FAA  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  funcdons.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  die 
aiiplans.  Hie  systems  identified  by  die 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perfonn  both  critical  and 
non-critical  functions.  Mmaiy 
electronic  fli^t  display  systems,  and 
their  associated  components,  perform 
critical  fiinctions  such  as  attitude, 
aldtode.  and  airspeed  indication.  The 
HDtF  requirements  apply  only  to  critical 
fimcUons. 


Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing  systems, 
or  a  combination  thereof.  Service 
experience  alone  is  not  acceptable  since 
such  experience  in  normal  flight 
operatiotu  may  not  include  an  exposure 
to  the  HIRF  environment  Reliance  on  a 
system  widi  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrendy. 


in  view  of  the  design  features 
discussed  for  the  Beech  Model  200, 
A200.  and  B200  Series  airplane,  die 
following  special  condiUons  are  issued. 
"Hiis  action  is  not  a  rule  of  general 
applicability  and  affects  only  those 
applicants  who  apply  to  the  FAA  for 
approval  of  these  features  on  these 
airplanes. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in 
several  prior  instances.  For  example,  the 
Piper  PA^2  (51 FR  37711,  October  24. 
1986),  the  Domier  228-200  (53  FR  14782. 
April  26, 1988),  and  the  Cessna  Model 
525  (56  FR  49396.  September  30, 1991). 
For  this  reason,  and  because  a  delay 
would  siffoificandy  affect  the  applicant's 
installation  of  die  system  and 
certification  of  the  airplane,  which  is 
imminent  the  FAA  has  determined  that 
good  cause  exists  for  adopting  these 
special  conditions  without  notice; 
therefore,  special  conditions  are  being 
issued  without  substantive  changes  for 
this  airplane  and  made  effective  30  days 
after  issuance. 

LM  of  Sab)eGts  in  14  CFR  Parts  21  and 
23 

Aircraft,  Air  transportation.  Aviation 
safety,  and  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Aothority:  Sees.  313(a).  601.  and  603  of  the 
Federal  Aviation  Act  of  1958:  as  amended  (49 
U.S.C.  1354(a).  1421,  and  1423):  46  U.S.C 
106(g):  14  CFR  21.18  and  21.101:  and  14  CFR 
11.28  and  11.49. 

Adoption  of  Spadid  ConditioDS 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
die  following  spedal  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  die  modified  Beech  Model  200. 
A200,  and  B200  Series  airplane: 

1.  Protection  of  Electrical  and 
Electronic  Systuns  from  Hi^  Intensity 
Radiated  Fields  (HIRF).  Bach  system 
diat  performs  critical  functions  must  be 
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designed  and  installed  to  ensure  that  the 
operation  and  operational  capabilities  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definitions 
apply:  Critical  Functions.  Functions 
whose  failure  w6uld  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City,  Missouri  on  January 
3. 1992. 

Barry  D.  Clements, 
Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  92-753  Filed  1-10-92;  8:45  am] 

MJJNG  CODE  4«10-1>-H 


14  CFR  Part  97 

(Oocktt  No.  26740;  AmdL  Na  1474] 

Standard  Instrument  Approach 
Procedures;  Miscellaneoua 
Amendments 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination  | 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW„ 
Washington.  DC  20591; 


UMI 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 826(M. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  inunediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  fofsome  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant- 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference.  Navigation 
(Air),  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC,  on  January  3, 
1992. 
Thomas  C.  Accaidi, 

Director,  Flight  Standards  Service. 

Adoptiob  of  the  Amendmenl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
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Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  thedates 
specified,  as  follows: 

PART  97-STANDARD INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows:  ' 

Authority:  49  U.S.C.  App.  1346, 1354(a). 
1421  and  1510: 49  U.S.C.  106(g]  and  14  CFR 
11.49(bM2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35   [Amended] 

By  amending:  S  97.23  VOR.  VOR/DME 
VOR  or  TACAN.  and  VOR/DME  or 
TACAN;  9  97.25  LOC,  LOC/DME,  IDA. 
LDA/MDE.  SDF.  SDF/DME;  {  97.27 
NDB.  NDB/DME;  S  97.29  ILS,  ILS/DME. 
ISMLS,  MLS,  MLS/DME.  MLS/RNAV; 
§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SIAPs;  and  §  97.35  COPTER  SIAPs. 
identified  as  follows:     ' 

*  '  *  Effective  March  5, 1992 

Cresco,  lA— Ellen  Church  Field.  NDB  RWY 

33,  Amdt.  2 
Marysville,  KS— Marysville  Muni.  NDB  RWY 

33.  Amdt.  3 
Ottawa,  KS-Ottawa  Muni.  NDB  RWY  35. 

Amdt.  2 
Covington/Cincinnati.  OH.  KY— Cincinnati/ 

Northern  Kentucky  Intl.  RADAR-1,  Amdt. 

22.  CANCELLED 
Westminster,  MI>-Carroll  CNY  RG/Jack  B 

Poage  FL.  VOR  RWY  34,  Amdt.  3 
Rocky  Mount,  NC— Rocky  Mount-Wilson. 

VOR/DME  RWY  22.  Orig. 
Medina,  OH— Medina  Muni,  NDB  RWY  27. 

Amdt.  7.  CANCELLED 
Lufkin.  TX— Angelina  County.  VOR/DME 

RWY  15.  Amdt.  2 
Lufkin.  TX— Angelina  County.  VOR  RWY  33. 

Amdt.  12 
Lufkin,  TX— Angelina  County.  LOC  RWY  7. 

Amdt.  1 
Lufkin.  TX— Angelina  County.  NDB  RWY  7. 

Amdt.l 
Lufkin.  TX— Angelina  County.  VOR/DME 

RNAV  RWY  7.  Amdt.  2 
Lufkin.  TX— Angelina  County.  VOR/DME 

RNAV  RWY  15.  Amdt.  3 

*  •  '  Effective  February  6. 1X2 

Covington/Cincinnati.  OH.  KY— Cincinnati/ 

Northern  Kentucky  Intl.  ILS  RWY  36R, 

Amdt.l 
New  Orleans.  LA— New  Orleans  IntI 

(Moisant  Field).  VOR  or  TACAN  A.  Amdt. 

11,  CANCELLED 
New  Orleans.  LA— New  Orleans  Intl 

(Moisant  Field).  LOC  RWY  10.  Orig.. 

CANCELLED 
New  Orleans.  LA— New  Orleans  Intl 

(Moisant  Field),  LOC  BC  RWY  19.  Amdt  12 
New  Orleans.  LA— New  Orleans  Intl 

(Moisant  Field).  NDB  RWY  10,  Amdt.  24 
New  Orleans,  LA— New  Orleans  Intl 

(Moisant  Field),  ILS  RWY  1.  Amdt.  14 
New  Orleans,  LA— New  Orleans  Intl 

(Moisant  Field).  ILS  RWY  10,  Orig. 


New  Orieans,  LA — ^New  Orleans  Intl 
(Moisant  Field),  RADAR-1,  Amdt.  14 

•  •  '  Effective  December  30, 1991 

Waco.  TX— Waco  Regional.  NDB  RWY  19, 

Amdt.  17 
Waco,  TX— Waco  Regional,  ILS  RWY  19. 

Amdt.  14 

*  '  'Effective December 27, 1991 

Camarillo.  CA— Camarillo,  VOR  RWY  26. 
Amdt.  2 

'  *  '  Effective  December  26, 1991 
Bishop,  CA— Bishop,  VOR-A,  Amdt.  6 
Bishop,  CA-aishbp,  VOR/DME-B.  Amdt.  3 

[FR  Doc.  92-748  Filed  1-10-92;  8:45  am) 
BHJJNG  CODE  «»10-13-M 

14  CFR  Part  97 

[Docket  No.  26739;  Amdt  Na  1473] 

standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule, 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as    . 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  tragic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1. 1982. 

addnesses:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Oflice  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 


For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from; 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the    . 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  ].  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  BOO 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data  Center 
(FDC)/Permanent  (P)  Notices  to  Airmen 
(NOTAM)  which  are  incorporated  by 
reference  in  the  amendment  under  5         ' 
U.S.C.  552(a).  1  CFR  part  51,  and  9  97.20 
of  the  Federal  Aviations  Regulations 
(FAR).  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
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,  part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPs  criteria 
were  applied  to  only  these  speciflc 
conditions  existing  at  the  affected 
airports. 

This  amendent  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contarned  in  the  transmittal.  All  SIAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  pubhshed 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making  them 
effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 


Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Incorporation  by  reference,  Navigation 
(Air),  Standard  instrument  approaches. 
Weather. 

NFDC  Transmittal  Letter 


Issued  in  Washington.  DC  on  January  3. 
1992. 

Thomas  C  Aocaidi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  App.  1348. 1354(a). 
1421  and  1510;  49  U.S.C.  106(g];  and  14  CFR 
11.49(b}(2]. 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23,  W-aS,  »7.27, 97.»,  »7.31,  W-aa, 
97.35   [Amendad] 

By  amending:  S  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA.  LDA/DME,  SDF.  SDF/DME;      , 
S  97.27  NDB.  NDB/DME;  i  97.29  ILS.  . 
ILS/DME;  ISMLS.  MLs.  MLS/DME; 
MLS/RNAV;  S  97.31  RADAR  SIAPs; 
9  97.33  RNAV  SIAPs;  and' J  97.35 
COPTER  SIAPs.  identified  as  follows: 


Etf6Ctiv6 


12/18/91. 
12/18/91. 
12/18/91. 
12/18/91, 
12/18/91. 

12/18/91. 
12/18/91. 
12/18/91 
12/19/91 
12/19/91 
12/24/9r 
12/24/91 
12/27/91 
12/27/91 
12/27/91 
12/27/91 
12/27/91 
12/30/91 


SUte 


Ml 
Ml 
Ml 
Ml 
Ml 

Ml 
Ml 
Ml 
Ml 
SC 
AR 
IN 
AR 
LA 
LA 
LA 
LA 
NE 


City 


Benton  Hart)or.. 
Benton  Hartxir.. 

Escanaba 

Escanaba .. 


EscanatM.. 


EscanatMi.. 
Mftnisioo  ■ . 

Manatee 

Escanaba 

Laurens 

Jonesboro ~. 

Lawrenceburg.. 

Paragould . 

Aiexandria.. 
Aiexandna.. 
Alexandria.. 
Alexandria.. 
Noffdh 


AiTDort 


Ross  ReM  Twin  Cities.. 
Ross  Fietd  Tunn  Cities.. 

Delta  County. . 

Delta  County 

Delta  County 


Delta  County „.. 

Manistee  County-Blacker..... 

Manistee  County-Blaciier 

Delta  County. 

Laurens  County - 

Jonesooro  Murx 

Lawrenceburg  Muni.. 
KiTK  Field.. 
Esier  Regional.. 
Esier  Regional.. 

Esier  Regional 

Esier  Regional.. 
Norfolk/Kart  Stefan  Memorial.. 


roc  No. 


roci/e34i 
roci/e342 

FDC  1/6331 
FDC  1/6332 
FDC  1/6333 

FOCI/6335 
FDC1/6336 
FDC  1/6337 
FDC  1/6354 
FDC  1/6347 
FDC  1/6412 
FDC  1/6426 
FDC  1/6441 
FDC  1/6442 
FDC  1/6443 
FDC  1/6445 
FDC  1/6446 
FDC1/6466 


SIAP 


NDB  Rwy  27  Amdt  9 
ILS  Rwy  27  Amdt  6 
VOR  Rwy  27  Amdt  10 
V0RRwv9Amdt  12 
LOC  /DME  BC  Rwy  27 

Amdt2 
VOR  Rwy  18  Amdt  6 
VOR  Rwy  27  Amdt  9 
VOR  Rwy  9  Amdt  9 
IL/OME  Rwy  9  Amdt  3 
NDB  Rwy  7  Amdt  1 
VOR  Rwy  23  Amdt  7 
NDB  Rwy  16  Amdt  3 
VOR  Rwy  4  Amdt  2 
NDB  Rwy  26  Amdt  7 
VOR  Rwy  32  Amdt  13 
LOC  BC  Rwy  8  Amdt  a 
ILS  Rwy  26  Amdt  11 
ILS  Rwy  1  Amdt  3 


UMI 


NFDC  Transmittal  Letter  Attadmient 

Jonesboro 

Jonesboro  Muni 

Arkansas 

VOR  RWY  23  AMDT  7... 

Effective:  12/24/91 


FDC  1/6412/IBR/  H/P  JonSsboro 
Muni.  Jonesboro,  AR.  VOR  RWY  23 
AMDT  7...CHG  feeder  RTE  fitnn  ARC  to 
JBR.  CRS/DSTC  124/22.7.  ALT  2500FT. 
S-23  MDA/HAT  680/419  ALL  CATS. 
When  control  zone  not  in  effect,  the 
following  applies...  "Except  for 


operators  with  approved  weather 
reporting  service,  use  Eaker  AFB,  AR 
ALSTG  and  increase  all  MDAS ISOFT*. 
This  becomes  VOR  RWY  23  AMDT  7A. 

Paragould        , 

Kirk  Field 
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Arkansas 

VORRWY4AMDT2... 
Effective:  12/27/91 

FDC 1/6441/PGR/ n/P  Kirk  Field. 
Paragould.  AR.  VOR  RWY  4  AMDT 
2...CHG  feeder  RTES  ARG/LBR 
VORTACS  to  PZX  NDB...ALT  2500.  This 
becomes  VOR  RWY  4  AMDT  2A. 

Alexandria 

Esler  Regional 

Louisiana 

NDB  RWY  26  ADMT  7... 

Effective:  12/27/91 

FDC  i/MAZlESFf  n/P  Esler  Regional. 
Alexandria.  LA.  NDB  RWY  26  AMDT 
7...DLT  note...activate  MALSR  RWY  26- 
CTAF.  This  becomes  NDB  RWY  26  - 
AMDT7A. 

Alexandria 

Esler  Regional 

Louisiana 

VOR  RWY  32  AMDT  13... 

Effective:  12/27/91 

FDC  1/6443/ESF/  FI/P  Esler  Regional. 
Alexandria.  LA.  VOR  RWY  32  AMDT 
13...DLT  note...activate  MALSR  RWY 
26-CTAF.  This  becomes  VOR  RWY  32 
AMDT  13A. 

Alexandria 

Esler  Regional 

Louisiana 

LOC  BC  RWY  8  AMDT  8... 

Effective:  12/27/91 

FDC  1/6445/ESF/  H/P  Esler  Regional. 
Alexandria.  LA.  LOC  BC  RWY  8  AMDT 
8... ALT  MINS  NA  when  CTRL  tWR 
closed.  DLT  note...activate  MALSR 
RWY  26-CTAF.  This  becomes  LOC  BC 
RWY  8  AMDT  8A. 

Alexandria 

Esler  Regional 

Louisiana 

ILS  RWY  26  AMDT  11... 

Effective:  12/27/91 

FDC  1/8446/ESF/  H/P  Esler  Regional. 
Alexandria.  LA.  ILS  RWY  28  AMDT 
11...ALT  MINS  NA  when  CTRL  TWR 
closed.  DLT  note...activate  MALSR 
RWY  2fr-CTAF.  This  becomes  ILS  RWY 
26  AMDT  llA. 

Escanaba 

Delta  County 

Michigan 

VOR  RWY  27  AMDT  10... 

Effective:  12/18/91 

FDC  1/6331/ESC/  H/P  Delta  County. 
Escanaba.  MI.  VOR  RWY  27  AMDT 
10...delete  notes.  "When  control 
zone...thni...increase  MDA's  240  feet.". 
"Air  carrier...thru...for  local  conditions 
NA.",  "alternate  minimums 
NA...thru...weather  reporting  service." 
Add  note.  "If  local  altimeter  not 
received,  use  Marquette  altimeter 


setting  and  increase  all  MDA's  240  feet." 
Alternate  minimums  standard.  This  is 
VOR  RWY  27  AMDT  lOA. 

Escanaba 

Delta  County 

Michigan 

VOR  RWY  9  AMDT  12... 

Effective:  12/18/91 

FDC  1/6332/ESC/  H/P  Delta  County. 
Escanaba.  MI.  VOR  RWY  9  AMDT 
12...Delete  notes,  "When  control 
zone...thru...increase  MDA's  240  feet.", 
"alternate  minimums 
NA...thru...approved  weather  reporting 
service."  Add  note,  "If  local  altimeter 
not  received,  use  Marquette  altimeter 
setting  and  increase  all  MDA's  240  feet." 
Alternate  minimums  standard.  This  is 
VOR  RWY  9  AMDT  12A. 

Escanaba 

Delta  County 

Michigan 

LOC/DME  BC  RWY  27  AMDT  2... 

Effective:  12/18/91 

FDC  1/6333/ESC/  H/P  Delta  County. 
Escanaba.  MI.  LOC/DME  BC  RWY  27 
AMDT  2...delete  notes,  "when  control 
zone...thru...increase  MDA's  240  feet.", 
"activate  MALSR...thru...VASI  RWYS 
18-36  CTAF.".  "alternate  minimums 
NA...thru...approved  weather  reporting 
service.",  "air  carrier  landing...thru...for 
local  conditions  NA.".  "activate 
MALSR.  HIRL..thru...VASI  RWYS  18-36 
CTAF."  Add  note,  "ff  local  altimeter  not 
received,  use  Marquette  altimeter 
setting  and  increase  all  MDA's  240  feet" 
Alternate  minimums  standard.  This  is 
LOC/DME  BC  RWY  27  AMDT  2A. 

Escanaba 

Delta  County 

Michigan 

VOR  RWY  18  AMDT  6... 

Effective:  12/18/91 

FDC  1/6335/BSC/  H/P  Delta  County. 
Escanaba.  MI.  VOR  RWY  18  AMDT 
6...delete  notes,  "when  control 
zone...thru...increase  all  MDA's  240 
feet.",  "air  carrier...thni...Iocal 
conditions  NA.".  "alternate  minimums 
NA...thru...weather  reporting  service." 
Add  note.  "If  local  altimeter  not 
received  use  Marquette  altimeter  setting 
and  increase  all  MDA's  240  feet." 
Alternate  minimums  standard.  This 
becomes  VOR  RWY  18  AMDT  6A. 

Manistee 

Manistee  County-Blacker 

Michigan 

VOR  RWY  27  AMDT  9... 

Effective:  12/18/91 

FDC  1/6336/MBL/  H/P  Manistee 
County-Blacker.  Manistee.  MI.  VOR 
RWY  27  AMDT  9...delete  notes,  "obtain 
local  altimeter..  »hru...visibilitie8  % 


mile.",  "alternate  minimums 
NA...thru...reporting  service.  CAT  D  800 
2V4."  Add  note,  "If  local  altimeter  not 
received  use  traverse  city  altimeter 
setting  and  increase  all  MDA's  180  feet." 
Alternate  minimums  standard.  CAT  D 
800  2V*.  This  is  VOR  RWY  27  AMDT 
9A.14. 

Manistee 

Manistee  County-Blacker 

Michigan 

VOR  RWY  9  AMDT  9... 

Effective:  12/18/91 

FDC  1/6337/MBL/  H/P  Manistee 
County-Blacker.  Manistee,  MI.  VOR 
RWY  9  AMDT  9...delete  notes,  "obtain 
local  altimeter  on  CTAF.. .thru. .and  all 
visibilities  %  mile.",  "alternate 
minimums  NA...thru...reporting  service. 
CAT  D  800  2y4."  Add  note,  "if  local 
altimeter  not  received  use  traverse  city 
.  altimeter  setting  and  increase  all  MDA's 
180  feet."  Alternate  minimums  stand- 
ard, CAT  D  80Q  2y4.  This  is  VOR  RWY  9 
AMDT9A. 

Benton  Harbor 

Ross  Field-Twin  Cities 

Michigan 

NDB  RWY  27  AMDT  9... 

Effective:  12/18/91 

FDC  1/6341/BEH/  R/P  Ross  Field- 
Twin  Cities,  Benton  Harbor,  MI.  NDB 
RWY  27  AMDT  9...mi88ed  approach... 
climb  to  2400  then  right  turn  direct  BE 
LOM  and  hold.  Hold  east,  right  turns. 
274  inbound.  This  is  NDB  RWY  27 
AMDT9A. 

Benton  Harbor 

Ross  Field-Twin  Cities 

Michigan 

ILS  RWY  27  AMDT  6... 

Effective:  12/18/91 

FDC  1/6342/BEH/  R/P  Ross  Field- 
Twin  Cities,  Benton  Harbor,  MI.  ILS 
RWY  27  AMDT  6...mis8ed  approach... 
climb  to  2400  then  right  turn  direct 
MALLY  LOM  and  hold.  Hold  east,  right 
turns,  273  inbound.  This  is  ILS  RWY  27 
AMDT6A. 

Escanaba 

Delta  County 

Michigan 

ILS/DME  RWY  9  AMDT  3... 

Effective:  12/19/91 

FDC  1/6354/ESC/  H/P  Delta  County, 
Escanaba,  MI.  ILS/DME  RWY  9  AMDT 
3...delete  notes,  "when  control 
zone...thru...increase  MDA's  240  feet.", 
"activate  MALSR...thru...VASI  RWYS 
18-36  CTAF.",  "alternate  minimums 
NA...thru...weather  reporting  service." 
Add  note,  "If  local  altimeter  not 
received,  use  Marquette  altimeter 
setting  and  increase  all  MDA's  240  feet." 
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Alternate  minimums  standard,  CAT  D 
700-2.  This  is  ILS/DME  BC  RWY  9 
AMDT3A. 


Norfolk 

Norfolk/Karl  Stefan  Memorial 

Nebraska 

ILS  RWY  1  AMDT  3... 

Effective:  12/30/91 

FDC 1/6466/OFK/  H/P  Norfolk/Karl 
Stefan  Memorial,  Norfolk.  NE.  ILS  RWY 
1  AMDT  3...MA  INST...climb  to  4000 
then  RT  direct  OFK  VOR/DME  and 
hold.  TRML  RTES  OFK  and  OLU  to 
SLAYS  INT...  MLM  ALT  4000.  This 
becomes  ILS  RWY  1  AMDT  3A. 

Laurens 

Laurens  County 
South  Carolina 
NOB  RWY  7  AMDTl... 
Effective;  12/19/91 

FDC  1/6347/34A/  FI/P  Laurens 
County,  Laurens,  SC.  NDB  RWY  7 
AMDT  1... change  all  references  RWY  7- 
25  to  8-26.  This  becomes  NDB  RWY  8 
AMDTIA. 

Lawerenceburg 

Lawerenceburg  Muni 

Tennessee 

NDB  RWY  16  AMDT  3... 

Effective:  12/24/91 

FDC  -ilQi2JblZM2l  FI/P 
Lawerenceburg  Muni,  Lawvenceburg, 
TN.  NDB  RWY  16  AMDT  3...CHG  all 
REF  RWY  16/34  to  17/35.  This  becomes 
NDB  RWY  17  AMDT  3A. 

[FR  Doc.  92-749  Filed  1-10-92;  Sfis  am] 
WIUNC  CODE  4«10-13-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60  and  61 

[A-1-FRL-40923] 

Delegation  of  New  Source 
Perf  omance  Standings  (NSPS)  and 
National  Emission  Standards  for 
Hazaroous  Air  Pollutants  (NESHAP); 
States  of  Connecticut,  Maine,  New 
Hamosnire,  Rnoae  Island  and 
Vermont,  and  Commonwealth  of 
Massachusetts  I 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION'.  Final  rule  amendment. 

summary:  This  notice  amends  the  Code 

of  Federal  Regulations  by  changing  the 
mailing  addresses  of  the  Air  Agencies 
for  the  States  of  Connecticut,  Maine. 
New,  Hampshire,  Rhode  Island  and 
Vermont,  and  the  Commonwealth  of 
Massachusetts  in  40  CFR  part  60, 
Standards  of  Performance  for  New 


Stationary  Sources  (NSPS),  and  40  CFR 
part  61.  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP). 
EFFECTIVE  DATE:  January  13, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  C.  Kelling  of  the  EPA's  Region  I 
State  Air  Programs  Branch.  APS.  JFK 
Federal  Building,  Boston.  MA.  (617)  565- 
3249;  FTS  835-3249. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

40  CFR  Part  60 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Intergovernmental  relations. 

40  CFR  Part  61 

Air  pollution  control.  Arsenic. 
Asbestos,  Benzene.  Beryllium, 
Equipment  leaks.  Intergovernmental 
relations,  Mercury,  Radionuclide,  Radon 
and  vinyl  chloride. 

Dated:  December  6, 1991. 
Paul  G.  Keough. 
Acting  Regional  Administrator,  Region  I. 

Parts  60  and  61  of  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART60-{AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401. 7411. 7414, 7416. 
7801. 

Subpart  A— General  Provisions 

2.  Section  60.4  is  amended  by  revising 
paragraph  (bi(Hl,  (bj(U),  (bHW).  (bj(EE). 
(bj(OO),  and  (bj(UU)  to  read  as  follows: 

§60.4    Address. 

*        «        •        •        • 

(b)  *  •  • 

(H)  Slate  of  Connecticut,  Biireau  of  Air 
Management,  Deoartment  of  Environmental 
Protection,  State  Office  Building,  165  Capitol 
Avenue,  Hartford.  CT  06106. 


(U)  State  of  Maine,  Bureau  of  Air  Quality 
Control.  Department  of  Environmental 
Protection,  State  House.  Station  No.  17. 
Augusta.  ME  04333. 

•         *         *         •         * 

(W]  Commonwealth  of  Massachusetts, 
Division  of  Air  Quality  Control,  Department 
of  Environmental  Protection,  One  Winter 
Street,  7lh  floor,  Boston.  MA  02108. 


(EE)  State  of  New  Hampshire,  Air 
Resources  Division,  Department  of 
Environmental  Services,  64  North  Main 
Street.  Caller  Box  2033,  Concord,  NH  03302- 
2033. 


Environmental  Management,  291  Promenade 
Street.  Providence,  RI 02908. 
•        *        •        •        * 

(UU)  State  of  Vermont,  Air  Pollution 
Control  Division,  Agency  of  Natural 
Resources.  Building  3  South,  103  South  Main 
Street.  Wateibury.  VT  0567a 


PART  61-{  AMENDED] 

1.  The  authority  citation  for  part  61  ' 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401, 7412.  7414,  7416. 
7601. 

Subpart  A— General  Provisions 

2.  Section  61.04  is  amended  by 

revising  paragraphs  fbifHl,  (b)fU). 
(b)(W),  (b)(EE),  (b)(Od)  and  (bj(UU)  to 
read  as  follows: 

§61.04   Address^ 

«       »        *        ♦       • 

(H)  State  of  Connecticut,  Bureau  of  Air 
Management,  Denartmen*.  of  Environmental 
Protection,  State  Office  Buiiding,  165  Capitol 
Avenue,  Hartford,  CT  06106. 
t        »        »        *        * 

(U)  State  of  Maine,  Bureau  of  Air  Quality 
Control,  Department  of  Environmental 
Protection,  State  House,  Station  No.  17, 
Augusta.  ME  04333. 

*  »         *         •         • 

(W)  Commonwealth  of  Massachusetts. 
Division  of  Air  Quality  Control,  Department 
of  Environmental  Protection,  One  Winter 
Street,  7th  floor.  Boston.  MA  02108. 
***** 

(EE)  State  of  New  Hampshire,  Air 
Resources  Division,  Department  of 
Environmental  Services,  64  North  Main 
Street.  Caller  Box  2033.  Concord,  NH  03302- 
2033. 

(OO)  State  of  Rhode  Island,  Division  of  Air 
and  Hazardous  Materials,  Deoartment  of 
Environmental  Management,  291  Promenade 
Street.  Providence,  RI  02908. 

*  *         •         *    '     * 

(UU)  State  of  Vermont.  Air  Pollution 
Control  Division,  Agency  of  Natural 
Resources,  Building  3  South,  103  South  Main 
Street.  Waterburj-.  VT  05676. 
***** 

[FR  Doc.  92-783  Filed  1-10-92;  8:45  amj 
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(OO)  State  of  Rhode  Island,  Division  of  Air 
and  Hazardous  Materials,  Department  of 
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ACTKM:  Final  rule;  final  decision  on 
remand. 

summary:  The  Commission  has  issued  a 
Final  Decision  on  Remand  which 
reinstates  the  requirement  that  mobile 
satelhte  service  (MSS)  in  the  1545-1559 
MHz  and  1646.S-1660.5  MHz  frequency 
-  bands  (the  upper  L-band)  shall  be 
provided  by  a  consortium  of  all  willing 
and  qualified  applicants.  The 
Commission  also  modiHes  the  financial 
requirements  for  participation  in  the 
consortium  to  permit  three  entities 
whose  applications  previously  were 
dismissed  an  opportunity  to  join  the 
consortium  at  this  time.  Finally,  the 
Commission  affirms  the  American 
Mobile  Satellite  Corporation  (AMSC) 
consortium  as  the  authorized  licensee  to 
construct,  launch  and  operate  an  MSS 
system  in  the  upper  L-band.  This  action 
is  prompted  by  the  decision  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  which  remanded  to 
the  Commission  two  aspects  of  its  MSS 
decisions  for  further  consideration.  This 
action  is  intended  to  ensure  that  new 
mobile  satellite  services  are  made 
available  in  the  upper  L-band  spectrum, 
through  a  domestic  provider,  to  United 
States  consumers. 
EFFECTIVE  DATE:  January  13, 1992. 
FOn  FURTHER  INFORMATION  CONTACT: 

Fern  Jarmulnek,  Satellite  Radio  Branch, 
Common  Carrier  Bureau  (202)  634-1624, 
or  Richard  Welch,  OfBce  of  General 
Counsel  (202)  632-6990. 
SUPPLEMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Final 
Decision  on  Remand  regarding  the  Court 
of  Appeals  remand  in  the  mobile 
satellite  service  proceeding,  FCC  91-427. 
adopted  December  27. 1991,  and 
released  January  6, 1992. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch,  room  230, 1919 
M  Street,  NW.,  Washington,  DC  and  in 
the  Domestic  Facilities  Public  Reference 
Room,  room  6220, 2025  M  Street.  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center  (202)  452-1422. 
1114  21st  Street.  NW..  Washington.  DC 
20036.. 

Summary  of  Final  Dednon  on  Remand 

The  Commission  has  issued  a  Final 
Decision  on  Remand  reconsidering 
several  decisions  related  to  the  licensing 
of  a  domestic  mobile  satellite  service 
(MSS)  provider  in  the  1545-1559  MHz 
and  1646.5-1660.5  MHz  frequency  bands 
(the  upper  L-band).  This  action  is 
prompted  by  the  decision  of  the  U.S. 


Court  of  Appeals  for  the  District  of 
Columbia  Circuit  which  remanded  to 
the  Commission  for  further 
consideration  two  aspects  of  its  MSS 
decisiont.  See  Aeronautical  Radio.  Inc. 
V.  FCC,  928  F.2d  428  (D.C.  Cir.  1991). 
First,  the  court  faulted  the  manner  in 
which  the  Commission  imposed  the 
requirement  that  applicants  demonstrate 
their  financial  qualifications  through  a 
cash  contribution.  Second,  the  court 
vacated  the  Commission's  consortium 
rule,  holding  that  the  Commission  had 
not  provided  adequate  justification  for 
its  decision  to  forego  comparative 
hearings  on  the  competing  applications. 
The  court  also  reversed  the  dismissal  of 
the  appUcations  submitted  by  Global 
Land  Mobile  Satellite,  Inc.,  Globesat 
Express  and  Mobile  Satellite  Service, 
Inc.  (MSSI). 

In  response  to  the  court's  decision,  the 
Commission  issued  a  Tentative  Decision 
on  August  2. 1991,  which  outlined  its 
tentative  conclusions  concerning  the 
remand  issues  and  invited  comment  by 
interested  persons.  See  Tentative 
Decision.  56  FR  38404  (August  13. 1991), 
6  FCC  Red  4900  (1991).  Eight  persons 
commented  on  the  Tentative  Decision, 
and  five  persons  filed  reply  comments. 
After  considering  those  comments  and 
the  instructions  of  the  Court  of  Appeals, 
the  Commission  issued  its  Final 
Decision  on  Remand  generally  affirming 
the  tentative  conclusions  set  forth  in  the 
Tentative  Decision.  The  Final  Decision 
on  Remand:  (1)  Concludes  that  the 
Commission  has  statutory  authority  to 
adopt  a  consortium  licensing  rule  in 
appropriate  circumstances  pursuant  to 
its  broad  rulemaking  authority  under  the 
public  interest  standard  embodied  in  the 
Communications  Act  (2)  finds  that 
adoption  of  the  consortium  licensing 
rule  is  reasonably  and  fully  justified  by 
compelling  circumstances  involving  the 
international  frequency  coordination 
process  that  are  unique  to  the  MSS 
licensing  proceeding;  (3)  modifies  the 
criteria  for  participation  in  the 
consortium  to  allow  the  three  applicants 
reinstated  by  the  court  to  join  the 
consortium  without  making  any 
mandatory  financial  contribution;  and 
(4)  affirm  the  American  Mobile  Satellite 
Corporation  (AMSC)  consortium  as  the 
authorized  domestic  MSS  licensee. 

Legal  Authority  to  Adopt  the 
Consortium  Requirement 

The  Final  Decision  on  Remand 
concludes  that  the  Commission  has 
statutory  authority  to  adopt  in 
appropriate  circumstances  a  licensing 
rule  which  requires  that  service  be 
provided  by  a  consortium  comprised  of 
all  willing  and  eligible  applicants  in  lieu 
of  holding  comparative  hearings. 


Specifically,  the  Commission  concludes 
that  it  may  adopt  the  consortium 
requirement  in  this  proceeding  pursuant 
to  its  broad  authority  under  the 
Communications  Act  to  prescribe 
reasonable  rules  in  the  public  interest. 
The  Commission  observes  that  47  U.S.C. 
309(e),  as  interpreted  by  Ashbacker 
Radio  Corp.  v.  FCC.  326  U.S.  327  (1945), 
does  not  mandate  comparative  hearings 
in  all  circumstances  nor  prohibit  the 
Commission  from  employing  a 
mandatory  consortium  licensing  rule  in 
this  instance.  Rather,  the  Commission  ' 
finds  that  its  adoption  of  the  consortium 
rule  as  a  fundamental  hcensing 
eligibility  criterion  is  consistent  with 
U.S.  V.  Storer  Broadcasting  Co.,  351  U.S. 
192  (1956).  The  Commission  also  finds 
that  adoption  of  the  consortium 
requirements  is  consistent  with  its 
longstanding  practice  of  avoiding 
administrative  hearings  in  common 
carrier  and  satellite  licensing 
proceedings.  , 

Coosideratioiu  Justifying  the 
Coosoitium  Roquirement 

The  Commission  concludes  that 
compelling  factors  unique  to  the  MSS 
licensing  proceeding  indicate  that  the 
mandatory  consortium  approach,  rather 
than  comparative  hearings,  will  best 
serve  the  public  interest  in  these 
circumstances.  International 
considerations  render  it  highly  unlikely 
that  a  domestic  mobile  sateUite  service 
would  be  implemented  in  the  upper  L- 
band  unless  the  ComnUssion  authorizes 
an  MSS  licensee  prompUy.  In  order  to 
ensure  sufficient  spectrum  for  a 
domestic  MSS  system  in  the  upper  L- 
bank  frequencies,  the  United  States 
must  successfully  complete  the  ongoing 
international  frequency  assignments  and 
coordination  process.  The  international 
negotiations  are  at  a  critical  juncture, 
with  several  countries  vying  with  the 
United  States  for  limited  spectrum  in  the 
upper  L-band  frequencies  for  MSS 
systems.  The  Commission  finds  that 
active  and  immediate  participation  by 
an  authorized  MSS  licensee  is  critical  to 
the  success  of  ongoing  U.S.  efforts  in  the 
international  frequency  coordination 
process  to  secure  needed  spectrum  for  a 
domestic  MSS  system.  The  Commission 
concludes  that  the  delay  caused  by 
conducting  further  time-consuming 
administrative  proceedings  [ie., 
comparative  hearings  or  a  lottery]  would 
severely  weaken  the  U.S.  negotiating 
position  and  threaten  the  ability  of  the 
United  States  to  secure  needed  spectrum 
in  the  upper  L-band  for  a  domestic  MSS 
system.       > 
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Reimposition  of  the  Consortium 
Requirement 

Accordingly,  the  Commission 
reinstates  the  requirement  that  MSS 
service  in  the  upper  L-band  frequencies 
shall  be  provided  by  a  consortium  of  all 
wiiling  and  qualified  applicants.  The 
Commission  finds  good  cause  for 
mailing  the  consortium  requirement 
effective  immediately  upon  publication 
in  the  Federal  Register.  The  exigent 
circumstances  involving  the 
international  frequency  coordination 
process  make  immediate 
implementation  of  the  consortium  rule 
necessary  to  enable  the  Commission  to 
grant  final  authorization  to  a  domestic 
MSS  licensee. 

Criteria  for  Participation  in  the 
Consortium 

The  Commission  modifies  the 
financial  requirements  previously 
imposed  for  participation  in  the 
consortium  to  permit  the  three  entities 
whose  applications  were  reinstated  by 
the  court  an  opportunity  to  join  the 
existing  AMSC  consortium  al^sent  any 
mandatory  financial  contribution.  The 
Commission  finds  that  the  original 
financial  contribution  requirement  is  no 
longer  necessary,  since  AMSC  has 
become  a  fully  operational  enterprise 
with  sufficient  financial  resources  to 
construct,  launch  and  operate  the  MSS 
system.  Accordingly,  Global,  Globesat 
and  MSSI  thus  may  now  join  consortium 
in  accordance  with  their  willingness  and 
ability  to  invest  in  AMSC.  In  addition, 
the  Commission  adopts  the  suggestion  of 
MSSI  to  revise  the  timetable  governing 
participation  in  the  consortium  to  allow 
for  an  appeal  of  this  Final  Decision  on 
Remand.  Accordingly,  the  reinstated 
applicants  will  have  180  days  in  which 
to  join  the  consortium,  beginning  on  the 
date  this  Final  Decision  on  Remand  is 
no  longer  subject  to  judicial  review. 

Affirmation  of  AMSC  as  Authorized 
Licensee 

In  light  of  the  conclusions  described 
above,  the  Commission  reaffirms  the 
grant  of  the  domestic  MSS  license  to  the 


UMI 


AMSC  consortium.  AMSC  is  hereby 
authorized  to  construct,  launch  and 
operate  an  MSS  system  in  the  upper  L- 
band  frequencies  subject  to  the  terms, 
condition  and  specifications  of  the 
applications  on  file  with  the 
Commission,  as  amended,  and  as 
modified  by  prior  Commission  orders  in 
this  proceeding  and  by  this  Final 
Decision  on  Remand. 

Conclusion 

By  this  Final  Decision  on  Remand,  the 
Commission  seeks  to  resolve  the 
licensing  issues  that  have  been 
remanded  to  it  in  a  manner  that  will 
best  ensure  the  implementation  of  a  U.S. 
domestic  MSS  system  in  the  upper  L- 
band  spectrum.  The  Commission 
concludes  that  the  exigencies  of  the 
international  frequency  coordination 
process  require  that  it  proceed 
immediately  with  a  domestic  licensee, 
and  thus  reinstates  the  requirement  that 
MSS  service  shall  be  provided  by  a 
consortium  of  all  willing  and  qualified 
applicants.  If  any  other  course  is 
pursued,  such  as  holding  time — 
consuming  comparative  hearings,  the 
United  States  likely  will  be  unable  to 
secure  sufficient  spectrum  in  the  upper 
L-band  to  support  a  viable  domestic 
MSS  system. 

Ordering  Clauses 

Accordingly,  //  is  ordered,  That  the 
tentative  conclusions  set  forth  in  the 
Tentative  Decision  in  this  proceeding 
concerning  the  issues  remanded  by  the 
court  of  appeals  are  affirmed  as 
indicated  above. 

It  is  further  ordered,  Pursuant  to 
sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303[r), 
That  the  consortiiun  requirement 
vacated  by  the  court  of  appeals  is 
reinstated  as  indicated  above.  The 
consortium  requirement  shall  be 
effective  immediately  upon  publication 
in  the  Federal  Register.* 


'  Due  to  the  exigent  circumstances  noted  above 
concerning  the  international  frequency  coordination 


It  is  further  ordered.  Pursuant  to 
sections  4(i]  and  303(r]  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i)  and  303(r), 
That  American  Mobile  Satellite 
Corporation  is  affirmed  as  the 
authorized  licensee  to  construct,  launch 
and  operate  an  MSS  system  in  the  upper 
L-band  frequencies,  subject  to  the  terms, 
conditions  and  specifications  set  forth  in 
the  applications,  as  amended,  and  as 
modified  by  prior  Commission  orders  in 
this  proceeding  and  by  this  Final 
Decision.  This  authorization  shall  be 
effective  immediately  upon  publication 
in  the  Federal  Register. 

It  is  further  ordered.  That  Global  Land 
Mobile  Satellite,  Inc.,  Globesat  Express, 
and  Mobile  Satellite  Service,  Inc.,  MAY 
PARTICIPATE  in  the  licensed 
consortium  subject  to  the  terms  and 
conditions  specified  in  the  Tentative 
Decision  and  this  Final  Decision.  Failure 
by  the  above-referenced  applicants  to 
satisfy  the  specified  terms  and 
conditions  for  participation  in  the 
consortium  will  result  in  the  dismissal  of 
their  applications-for  noncompliance 
with  the  Commission's  rules  and 
policies. 

List  of  Subjects  in  47  CFR  Part  25 

Communications  common  carriers, 
Satellites. 

Federal  Conununications  Commission. 
Donna  R.  Searcy, 
Secretary 

[FR  Doc.  92-604  Filed  1-10-92:  B:45  am] 
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process,  we  And  good  cause  for  making  the 
consortium  requirement  effective  immediately  upon 
publication  in  the  Fadaral  Ragiitar.  S  U.S.C. 
5S3(d)(3).  immediate  implementation  of  the 
consortium  rule  is  necessary  to  grant  final 
authorization  to  a  domestic  MSS  licensee.  As 
described  above,  the  presence  and  participation  of 
an  authorized  domestic  MSS  licensee  during  the 
ongoing  international  negotiations  is  critical  to  U.S. 
efforts  to  secure  needed  spectrum  for  a  domestic 
MSS  system.  Unless  the  consortium  requirement 
takes  effect  immediately  there  will  no  flnal, 
authorized  MSS  licensee  to  assist  the  Commission 
in  the  international  frequency  coordination  process. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttw  public  of  the 
proposed  issuance  of  njies  and 
regulations.  The  purpose  of  these  notices 
is  to  gKw  interested  persons  an 
opportunity  to  participato  in  Vw  rule 
makii^  prior  to  the  utoptton  of  the  fnal 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Fedwal  Aviation  Administration 
14CFRPart39 

[Docket  Na  t1-flll-15«-A0] 

AhrworthinoM  Diroctives;  Boeing 
Model  767  Serios  Airplanot 

AOENCv:  Federal  Aviation 
Administratioa  (FAA).  DOT. 
action:  Supplemental  notice  of 
proposed  rulemaking  (NPRM);  reopening 
die  comment  period. 


:  This  notice  proposes  to  revise 
an  eariier  proposed  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes, 
wdiicfa  would  have  required  ad|u8tment 
of  the  escape  system  girt  bar  locks.  That 
proposal  was  prompted  by  a  report  of  an 
escape  slide  that  failed  to  defdoy  and 
fell  to  the  ground.  Tliis  condition,  if  not 
corrected,  could  result  in  the  emergency 
escape  system  not  being  available 
during  an  emergency  evacuation.  This 
action  revises  the  proposed  rule  by 
including  a  requirement  to  inspect  and 
adjust,  if  necessary,  certain  additional 
Type  I  emergency  exit  escape  system 
girt  bar  locks. 

dates:  CoBunents  must  be  received  no 
later  than  February  12, 1992. 
AOOflESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate.  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-1S4-AD.  1601  Und 
Avenue  SW..  Renton,  Washington 
98055-4056.  Comments  may  be  inflected 
at  this  location  between  9  a.m.  and  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Tt^nsport 
Airplane  Directorate.  1601  Lbid  Avenue 
SW.,  Renton.  Wariifaigton. 


Fos  mtTtwi  wromiATioii  comtact: 

Mr.  layson  &  Clear.  Seattle  Aircraft 
Certification  Office.  Airframe  Branch, 
ANM-120S:  telephone  (206)  227-2764. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 
SUPFLEMeNTAflV  mFOBMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  die  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commuidcations 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Dodcet  for  examination  by 
interested  persons.  A  report 
summarizing  eadi  PAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  reqxmse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  wrhidi  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-1S4-^D.''  The 
postcard  wrill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NniM  by  submitting  a  request  to  the 
FAA,  Transport  Aii^ane  Directorate, 
ANM-103.  Attention:  Rules  Docket  Na 
91^<M-1S4-AD.  1601  Und  Avenue  SW., 
Renton.  Washifl«ton  9805S-40S6. 


A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  applicable 
to  certein  Boeing  Model  787  series 
airplanes  tidiicfa  would  have  required 
adjustment  of  die  escape  system  ball 
phmger  for  die  girt  bar  locks  was 


published  in  die  Fedatd  Regietor  on 
August  30. 1891  (56  FR  42961).  In  effect 
these  adjustment  requirements  affected 
Type  A  exits  and  certain  Type  I  exits. 
That  action  was  prompted  by  a  report  of 
an  escape  slide  that  failed  to  deploy  and 
fell  to  the  ground.  This  condition,  if  not 
corrected,  could  result  in  the  escape 
system  not  being  available  during  an 
emergency  evacuation. 

SiiKe  die  issuance  of  that  proposal 
the  airplane  manufacturer  has  advised 
the  FAA  that  this  condition  could  also 
affect  certein  Type  I  emergency  existe 
that  were  omitted  from  the  original 
service  bulletin.  The  manufacturer  has 
devek^ied  procedures  for  Inspection  and 
adjustment  of  the  additional  Type  I 
emergency  exit  escape  system  ball 
plunger  for  the  girt  bar  locks. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
S2A0061.  Revision  1,  dated  September 
26, 1991,  which  describes  procedures  for 
inspection  and  adjustment  of  the  ball 
plunger  for  the  girt  bar  locks  for  Type  A 
and  Type  I  exists  to  ensure  the  proper 
retention  of  the  girt  bar  to  the  girt  bar 
carrier. 

Since  the  unsafe  condition  described 
could  also  exist  with  regard  to  these 
additional  emergency  exit  escape 
system  configurations,  the  FAA  has 
determined  that  it  is  necessary  to  revise 
the  exiting  proposal  to  add  inspections 
and  necessary  adjustments  of  them. 
Since  these  new  proposed  requirements 
go  beyond  the  scope  of  those  originally 
proposed,  the  comment  period  has  been 
reopened  to  provide  additional  time  for 
public  comment. 

The  paragraph  designations  of  this 
Supplemental  HPSM  have  been  revised 
to  be  consistent  with  the  standard 
Federal  Register  style. 

Paragraph  (b)  of  the  Supplemental 
NPRM  has  been  revised  to  specify  the 
current  procedures  for  submitting 
requests  for  alternative  methods  of 
compliance. 

There  are  approximately  354  Model 
767  series  airplanes  of  die  affected 
design  in  the  woridwide  fleet.  It  is 
estimated  diat  134  airplanes  of  U.S. 
registry  would  be  affected  by  diis  AD. 
diat  it  would  take  approximately  20 
work  hours  per  airplane  to  acconqilish 
the  required  actions,  and  that  the 
average  Labor  cost  would  be  SS5  per 
work  hoar.  Based  on  diese  figures,  die 
totel  cost  impact  of  die  AD  on  U.S 
operators  is  estimated  to  be  $147,400. 
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The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
nimiber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39~{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiotity:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g];  and  14  CFR  11.89. 

S  39.13    [Amtn<tod] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Swing:  Docket  No.  91^4M-154-AD. 

Applicnbility:  Model  767  series  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin  767- 
52A0061.  Revision  1,  dated  September  26, 
1991,  certificated  in  any  category. 

Compliance:  Required  within  the  next  60 
days  after  the  effective  date  of  this  AO. 
unless  previously  accomplished. 

To  ensure  proper  retention  of  the  girt  bar  to 
the  girt  bar  carrier,  accompUsh  the  following: 

(a)  Adjust  the  ball  plunger  for  the  girt  bar 
locks  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-52A0061,  Revision  1, 
dated  September  26, 1991. 

(b)  An  alternative  method  of  compUance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate.  The 


request  shall  he  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
occur  or  comment  and  then  sendit  to  the 
Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  «^th  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Renton,  Washington,  on 
December  27, 1991. 
James  V.  Devany. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(PR  Doc.  92-752  Filed  1-10-92;  8:45  am] 
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14  CFR  Part  39 

[Docket  Na  91-NM-147-AD1 

AirworthineM  Directives;  British 
Aerospace  Model  ATP  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemalcing  (NPRM);  reopening 
of  comment  period. 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  ATP  series  airplanes,  which 
would  have  superseded  an  existing  AD 
to  require  a  one-time  inspection  of  the 
landing  gear  normal  selector  mechanism 
to  ensure  that  certain  bolts  are  installed, 
and  installation  of  these  bolts,  if 
necessary;  repetitive  operational  tests  of 
the  hydraulic  landing  gear  change-over 
valve  mechanism:  and  modification  of 
the  imdercarriage  emergency  release 
mechanism  which,  when  installed, 
would  terminate  the  need  for  the 
currently  required  operational  tests. 
That  proposal  was  prompted  by  the 
development  of  a  modification  which 
improves  the  existing  design  of  the 
hydraulic  landing  gear  change-over 
valve  mechanism.  This  action  revises 
the  proposed  rule  by  deleting  the 
requirement  to  perform  a  one-time 
inspection  of  the  normal  selector 
mechanism  for  installation  of  correct 
bolts,  and  by  adding  new  requirements 
for  inspection  and  modification  of  the 
landing  gear  normal  selector 
mechanism.  The  actions  specified  by 
this  proposed  AD  are  intended  to 
prevent  a  gear-up  landing. 

DATES:  Comments  must  be  received  by 
February  12. 1992. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-147-AD,  1601  Lind 
Avenue  SW.,  Renton,  Washington 


98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except     ^ 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fit>m 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton.  Washington. 

TON  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder,  Aerospace 
Engineer,  Standardization  Branch, 
ANM-113,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  WA  98055-4056;  telephone  (206) 
227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by.  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identUy  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
enviromnental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
emd  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-147-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-147-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-1056. 
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Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  by 
superseding  AO  90-21-11.  Amendment 
39-6806  (55  FR  47847.  November  16, 
1990),  which  is  applicable  to  British 
Aerospace  Model  ATP  series  airplanes, 
was  published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  August  14. 1991  (56  FR 
40281).  That  NPRM  would  have  required 
a  one-time  inspection  of  the  normal 
selector  mechanism  to  ensure  that 
certain  bolts  are  installed,  and 
installation  of  these  bolts,  if  necessary; 
repetitive  operational  tests  of  the 
hydraulic  landing  gear  change-over 
valve  mechanism;  and  modiHcation  of 
the  undercarriage  emergency  release 
mechanism  which,  when  installed, 
would  terminate  the  need  for  the 
currently  required  operational  tests. 
That  NPRM  was  prompted  by  the 
development  of -modifications  which 
improve  the  existing  design  of  the 
landing  gear  normal  selector  mechanism 
and  the  hydraulic  landing  gear  change- 
over valve  mechanism.  "Hie  proposed 
actions  were  intended  to  prevent  a  gear- 
up  landing. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  received  reports  of  additional 
difficulties  experienced  with  the  landing 
gear  normal  selector  mechanism  due  to 
a  missing  connector  and  binding  in  the 
selector  mechanism.  These  conditions,  if 
not  corrected,  could  result  in  improper 
functioning  and  binding  of  the  landing 
gear  normal  selector  system  and  the 
landing  gear  emergency  release 
mechanism. 

Subsequently,  British  Aerospace  has 
issued  Service  Bulletin  ATP  32-30, 
Revision  2,  dated  April  22, 1991,  which 
describes  procedures  to  perform  a  one- 
time visual  inspection  of  the  swivel 
assembly  in  the  teleflex  cable  to  ensure 
installation  of  a  teleflex  cable  connector 
and.  if  the  connector  is  not  installed, 
installation  of  a  connector  and 
replacement  teleflex  cable;  and 
installation  of  clevis  pins  in  lieu  of  bolts. 
The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has  classified  this 
service  bulletin  as  mandatory.  The  FAA 
has  examined  this  service  information, 
and  has  determined  that  it  is  necessary 
to  include  the  actions  described  in  the 
service  bulletin  in  this  proposal. 

Paragraph  (a)  of  the  orig^al  Notice 
proposed  to  require  an  inspection  of  the 
normal  operating  linkage  to  determine  if 
certain  part-numbered  bolts  were 
installed;  if  any  other  part-numbered 
bolts  were  found,  those  bolts  were  to  be 
removed  and  replaced  with  bolts  of  the 
appropriate  part  number.  Tlie  CAA  has 
recently  completed  a  review  of  the  '  - 


undercarriage  normal  selection 
mechanism  and.  as  a  result  of  their 
findings,  has  submitted  documentation 
supporting  the  use  of  clevis  pins  in  lieu 
of  these  bolts.  The  CAA  advises  that 
clevis  pins  are  installed  on  the 
undercarriage  selection  mechanism  of 
another  British  Aerospace  airplane 
model  that  has  a  mechanism  similar  to 
that  of  the  Model  ATP,  and  no  defects 
related  to  the  use  of  these  pins  have 
been  reported  in  6  million  flying  hours. 
The  CAA  presented  the  manufacturer's 
view  that  the  installation  of  clevis  pins 
in  lieu  of  bolts  provides  improved 
protection  against  maintenance  errors 
'(i.e.,  over-tightening  of  bolts),  and  does 
not  degrade  the  reliability  of  the  landing 
gear  normal  selector  mechanism.  After 
further  review,  the  FAA  concurs  with 
the  findings  of  the  CAA.  A  requirement 
to  install  clevis  pins  in  lieu  of  bolts  in 
the  normal  selector  mechanism  has  been 
added  to  this  proposal. 

The  economic  analysis,  below,  has 
been  revised  to  reflect  the  current 
number  of  Model  ATP  series  airplanes 
on  the  U.S.  Registry,  and  to  include 
additional  work  hours  needed  to 
accomplish  further  actions  proposed  by 
this  proposed  rule. 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  time  for  public  comment. 

It  is  estimated  that  9  airplanes  of  U.S. 
registry  would  be  ejected  by  this 
proposed  AD,  that  it  would  take 
approximately  113  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $821  per 
airplane.  Based  on  these  flgures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $63,324. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distributioh  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  nile"  under  Executive 
Order  12291;  (2)  is  not  a  "significant   . 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979):  and  (3)  if  promulgated,  will  not 
have  a  siguficant  economic  impact, 
positive  or  negative,  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "AOONESKt." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regidations  as  follows: 

PART39-(AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

S  39.13    [AmencM] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6806  and  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  91-NM-147-AD. 
Supersedes  AO  90-21-11,  Amendment 
39-6806. 

Applicability:  Model  ATP  series  airplanes, 
serial  numbers  2001  through  2037,  certiflcated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  gear-up  landing,  accomplish 
the  followring: 

(a)  Within  24  hours  after  November  29, 
1990  (the  effective  date  of  AO  90-21-11, 
Amendment  39-6806).  and  thereafter  at 
intervals  not  to  exceed  30  hours  time-in- 
service,  perform  an  operational  test  of  the 
hydraulic  landing  gear  change-over  valve 
mechanism,  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  A-ATP-32- 
28.  Revision  1.  dated  September  25, 1990.  Any 
binding  or  stiffness  must  be  corrected  prior  to 
further  flight,  in  accordance  with  instructions 
in  the  manufacturer's  maintenance  manual. 

(b)  Within  60  days  after  the  effective  date 
of  this  AO,  modify  the  undercarriage 
emergency  release  mechanism  and  perform 
the  associated  functional  test  on  the  up  lock 
release  mechanism,  in  accordance  with  the 
accomplishment  instructions  in  British 
Aerospace  Service  Bulletin  ATP-32-29. 
Revision  1.  dated  (une  6. 1991. 

(c)  Modification  of  the  undercarriage 
emergency  release  mechanism,  in  accordance 
with  British  Aerospace  Service  Bulletin  ATP- 
32-29,  Revision  1,  dated  June  a  1991. 
constitutes  terminating  action  for  the 
repetitive  operational  tesU  required  by 
paragraph  (a)  of  this  AO. 

(d)  Within  80  days  after  the  effective  date 
of  this  AD,  accomplish  the  following  in 
accordance  with  British  Aerospace  Service 
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Bulletin  ATP-32-30;  Revision  2.  dated  April 
22.1991 

(1)  Perform  a  one-time  visual  inspection  of 
the  swivel  assembly  in  the  landing  gear 
noimal  selector  mechanism  teleflex  cable  to 
ensure  that  the  correct  connector  is  fitted.  If 
the  correct  connector  is  no<  fitted,  prior  to 
further  flight,  install  a  connector  and 
replacement  leieflex  cable. 

(2)  Install  clevis  pins,  at  specified  locations, 
in  lieu  of  bolts  in  the  normal  selector 
mechanism. 

(3)  Perform  functional  tests  of  the  landing 
gear  normal  selector  mechanism. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  F.^R  21.1fl7  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on 
December  27, 1991. 

fames  V.  Dwany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  92-751  Filed  1-10-92;  8:45  am} 
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Bad  Det>t  Reserve*  of  Thrift 
Institutions 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  income  tax  regulations  for 
thrift  institutions  that  become  ineligible 
to  use  the  reserve  method  of  accounting 
for  bad  debts  allowed  by  section  593  of 
the  Internal  Revenue  Code.  The 
proposed  regulations  provide  guidance 
on  changing  from  and  retimiing  to  this 
method  of  accounting.  This  guidance  is 
needed  because  thrifts  are  becoming 
ineligible,  in  increasing  numbers,  to 
maintain  bad  debt  reserves  under  Code 
section  593.  The  proposed  regulations 
are  intended  to  facilitate  changes  from 
and  retiuns  to  the  reserve  method  of 
Code  section  593. 
DATCS:  Written  comments  must  be 
received  by  April  13. 1992.  Requests  to 


speak  at  the  public  hearing  that  is 
scheduled  for  June  5, 1992,  with  outlines 
of  oral  comments,  must  be  received  by 
May  18, 1992.  See  the  notice  of  public 
hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
ADORCSSES:  Send  comments,  requests  to 
speak  at  the  public  hearing,  and  outlines 
of  oral  comments  to:  Internal  Revenue 
Service.  P.O.  Box  7604,  Ben  Franklin 
StaUon.  Attn:  CC:CORP-T:R  (n-42-90), 
room  5228,  Washington.  DC  20044.  In  the 
alternative,  comments  and  requests 
(with  outlines]  may  be  hand  delivered 
to:  Internal  Revenue  Service,  1111 
Constitution  Ave..  NW..  CCK:ORP-T:R 
(F(-42-90).  room  522a  Washington,  DC 
20224. 

FOR  FURTHER  INFORMATION  CONTACT 
Bemita  L  Thigpen,  telephone  202-566- 
3297  (not  a  toll-free  number). 

SUPPIEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer  T:FP. 
Washington.  DC  20224. 

The  collections  of  information  in  these 
regulations  are  in  §  J  1.593-12(c)(2), 
1.593-13{b)  and  1.593-14{b)(l).  This 
information  is  required  by  the  Internal 
Revenue  Service  in  connection  with 
changes,  in  accounting  method.  This 
information  will  be  used  to  monitor  and 
approve  changes  in  accounting  method 
that  occur  under  these  regulations.  The  - 
likely  respondents  are  thrift  institutions 
that  become  ineligible  to  use  the  reserve 
method  of  Code  section  593. 

The  time  burden  estimate  for  the 
collections  of  information  in  these 
regulations  is  reflected  in  the  burden  of 
Form  3115  (Application  for  Change  in 
Accounting  Method). 

Background 

The  proposed  regulations  contained  in 
this  document  provide  guidance  for 
thrift  institutions  that  become  ineligible 
to  use  the  reserve  method  of  accounting 
for  bad  debts  allowed  by  Code  section 
593.  The  regulations  set  forth  rules  on 
changing  from  and  returning  to  this 
metlrad  of  accounting,  and  the 
regulations  provide  procediues  for 


complying  with  these  rules.  These 
regulations  are  issued  luider  the 
authority  of  code  sections  446  and  481. 

Need  for  the  Regulations 

Increasingly,  thrift  institutions  are 
becoming  ineligible  to  maintain  bad 
debt  reserves  under  section  593.  Often  a 
voluntary  change  from  a  thrift  charter  to 
a  commercial  bank  charter  is  the  cause 
of  the  ineligibility,  because  institutions 
chartered  as  commercial  banks  are  not 
eligible  to  use  the  reserve  method  of  ^ 
section  593. 

Ineligibility  has  also  increased 
because  of  legislative  changes.  The  Tax 
Reform  Act  of  1986  (the  1986  Act).  Public 
Law  No.  99-514,  enacted  section 
953(a)(2),  which  reoulres  ail  thrifts  to 
meet  the  60-percent  asset  test  of  section 
7701(a)(19)(C)  in  order  to  maintain  - 
reserves  under  section  593.  In  addition, 
the  1986  Act  amended  section  593(b)(2) 
to  reduce  from  40  to  8  percent  the 
percentage  of  taxable  income  allowable 
as  an  addition  to  a  reserve  under  section 
593.  thereby  making  the  reserve  method 
of  section  593  less  attractive. 

For  these  and  other  reasons,  thrifts 
are  increasingly  tuiwiiling  or  unable  to 
remain  eligible  to  use  the  reserve 
method  of  section  593.  These  regulations 
are  proposed  in  order  to  provide 
guidance  on  the  consequences  of 
becoming  ineligible. 

Methods  of  Accounting  for  Bad  Debts 

The  Code  requires  most  taxpayers  to 
use  the  specific  charge-off  method  of 
accoimting  for  bad  debts.  Under  this 
method,  deductions  are  allowed  for  bad 
debts  at  the  time  the  debts  actually 
become  worthlesss.  In  contrast,  under  a 
reserve  method,  deductions  are  allowed 
currenUy  for  debts  that  may  become 
worthless  in  the  future. 

Both  sections  593  and  565(b)  of  the 
Code  provide  reserve  methods  of 
accotuiting  for  bad  debts.  The  reserve 
methods  of  sections  593  and  59S(b)  differ 
with  respect  to  the  rules  they  provide, 
including  the  rules  for  computing 
deductible  additions  to  a  reserve.  The 
reserve  method  of  section  593  provides 
more  Uberal  rules  for  computing  these 
additions. 

The  reserve  methods  of  sections  593 
and. 585(b)  also  differ  with  respect  to  the 
institutions  to  which  they  apply.  The 
reserve  method  of  section  ^3  is 
available  only  to  thrift  institutions  that 
meet  the  requirements  of  sections 
593(a)(1)  and  593(a}(2}.  The  reserve 
method  of  section  5d5tb)  is  available  . 
only  to  banks  that  are  not  "large"  within 
the  meaning  of  section  585(c)(2)  (/.e., 
banks  with  assets  of  $500  million  or 
less).  Large  banks  must  use  the  specific 
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charge-off  method  of  accounting  for  bad 
debts.  Thrifts  that  are  not  eligible  to  use 
the  reserve  method  of  section  593  are 
eligible  to  use  the  reserve  method  of 
section  585(b)  if  they  satisfy  the 
eligibility  requirements  otherwise 
applicable  to  banks,  such  as  owning 
assets  of  $500  million  or  less. 

Thus,  a  thrift  with  assets  of  over  $500 
million  (a  "large  thrift")  that  becomes 
ineligible  to  use  the  reserve  method  of 
section  593  must  change  to  the  specific 
charge-off  method  because  it  is 
ineligible  for  the  reserve  method  of 
section  565(b).  A  thrift  with  assets  of 
$500  million  or  less  (a  "small  thrift")  that 
becomes  ineligible  to  use  the  reserve 
method  of  section  593  must  change  to 
either  the  reserve  method  of  section 
585(b]  or  the  specific  charge-off  method. 

Sections  446  and  481 

Code  section  446  and  the  regulations 
thereunder  provide  general  rules 
concerning  methods  of  accounting. 
Section  1.446-l(e)(2)(ii](a)  of  the  Income 
Tax  Regulations  states  that  a  change  in 
the  treatment  of  any  material  item  used 
in  the  taxpayer's  overall  plan  of 
accounting  is  a  change  in  accoimting 
method.  A  change  from,  or  return  to,  the 
reserve  method  of  section  593  is  a 
change  in  accounting  method  under 
section  446.  See  Rev.  Rul.  85-171, 1985-2 
C.B.  148. 

Code  section  446(e)  provides  that  the 
Commissioner's  consent  must  be 
obtained  to  change  an  accounting 
method.  This  requirement  applies  even 
when  the  taxpayer  is  using  an 
impermissible  method  of  accounting. 
Thus,  the  Commissioner's  consent  is 
needed  for  a  change  from,  or  return  to, 
the  reserve  method  of  section  593. 

Code  section  481(a)  provides  that 
upon  a  change  in  accounting  method, 
adjustments  must  be  made  as  necessary 
to  prevent  amounts  from  being 
duplicated  or  omitted  in  computing 
taxable  income.  An  institution's 
treatment  of  bad  debts  affects  die  timing 
of  its  computation  of  taxable  income, 
and  a  change  from  or  return  to  the 
reserve  mediod  of  section  593  is  a 
change  in  accounting  method  that 
requires  an  adjustment  under  section 
481(a).  See  Rev.  Rul.  85-171. 

liie  Service  has  broad  discretion  to 
determine  the  proper  manner  of 
effecting  a  change  in  accounting  method. 
Section  1.446-l(e)(3)(ii)  of  the 
regulations  authorizes  the  Commissioner 
to  prescribe  administrative  procedures 
setting  forth  limitations,  terms,  and 
conditions  deemed  necessary  for  a 
Taxpayer  to  obtain  consent  to  a  change 
in  accounting  method,  including 
limitations,  terms,  and  conditions  for 


determining  and  including  an 
adjustment  under  section  481(a). 

Sections  585(c)(3)  and  585(c)(4) 

Section  585(c),  enacted  by  the  1986 
Act  makes  large  banks  ineligible  for  the 
reserve  method  of  section  585(b).  In 
effect,  section  585(c)  requires  all  large 
banks  that  maintain  reserves  under 
section  585  to  change  to  the  specific 
charge-off  method.  Sections  585(c)(3) 
and  585(c)(4)  provide  special  rules  for 
large  banks  to  follow  in  making  this 
change,  including  rules  that  affect  the 
section  481(a)  adjustment.  Section 
585(c)(3)  provides  a  recapture  procedure 
with  a  special  period  over  which  to  take 
the  section  481(a)  adjustment  into 
account,  and  section  585(c)(4)  provides  a 
cut-off  procedure  that  replaces  the 
section  481(a)  adjustment.  For 
institutions  to  which  they  apply,  these 
special  rules  modify  the  generally 
applicable  rules  promulgated  under 
sections  446  and  481. 

The  Service  historically  has 
administered  changes  from  the  reserve 
method  of  section  593  by  applying  the 
terms  and  conditions  ordinarily  imposed 
under  section  481(a).  See  Rev.  Rule.  85- 
71.  In  the  General  Explanation  of  the 
Tax  Reform  Act  of  1986  (Blue  Book)  at 
page  556,  the  staff  of  the  Joint 
Committee  on  Taxation  indicates  that 
large  thrifts  that  become  ineligible  to  use 
the  reserve  method  of  section  593  may 
use  the  special  procedures  provided  in 
sections  585  (c)(3)  and  (c)(4)  for  large 
banks  required  to  change  to  the  specific 
charge-off  method.  However,  no  such 
suggestion  is  contained  in  the  House, 
Senate  or  Conference  Committee  Report 
on  the  1986  Act.  The  statutory  language 
itself  does  not  clearly  provide  that 
former  thrifts  may  use  the  special  rules 
of  sections  585  (c)(3)  and  (c)(4).  Rather, 
the  language  of  section  S85(c)  evinces  a 
Congressional  intent  that  these  rules 
apply  only  to  frnancial  institutions  that 
have  maintained  reserves  under  section 
585(b). 

Under  the  statute,  a  financial 
institution  is  eligible  to  use  the  special 
rules  of  sections  585  (c)(3)  and  (c)(4) 
only  if  it  has  assets  that  exceed  $500 
million.  Thus,  when  a  thrift  with  assets 
of  $500  million  or  less  becomes  ineligible 
to  use  the  reserve  method  of  section  593, 
it  mi^t  recapture  some  or  all  of  its 
reserve  under  the  generally  applicable 
rules  of  section  461(a).  Applying  the 
special  rules  without  limitation  to  large 
former  thrifts  would  create  inequity 
between  large  and  small  former  thrifts 
that  change  from  the  reserve  method  of 
section  593  for  the  same  reason.  In  the 
absence  of  express  language  in  the 
statute  or  the  committee  reports,  it  does 


not  seem  reasonable  to  infer  that 
Congress  intended  this  inequity. 

lliere  are  also  longstanding 
differences  between  the  tax  treatment  of 
bad  debt  reserves  of  thrifts  and  banks 
that  make  it  unlikely  Congress  intended 
the  special  rules  of  sections  585  (c)(3) 
and  (c)(4)  to  apply  to  thrifts.  Since  1952, 
when  thrifts  Hrst  became  subject  to 
federal  income  tax,  the  Code  has 
provided  special  rules  for  the  reserves  of 
thrifts  that  did  not  apply  to  reserves 
maintained  by  banks.  Applying  sections 
587(c)(3)  and  (c)(4)  to  changes  from  the 
reserve  method  of  section  593  would  be 
inconsistent  with  the  differences  in 
composition  and  treatment  of  thrift  and 
bank  reserves.  For  example,  application 
of  section  585(c)(4)  could  permit 
circumvention  of  the  recapture 
requirement  of  section  593(e). 

For  the  foregoing  reasons,  the  Service 
has  determined  that,  notwithstanding 
the  statement  in  the  Blue  Book,  the 
special  rules  of  sections  585  (c)(3)  and 
(c)(4)  apply  only  to  institutions  that  have 
maintained  reserves  under  section 
585(b)  before  being  required  to  change 
to  the  speciBc  charge-off  method. 
Accordingly,  the  proposed  regulations 
do  not  apply  sections  585  (c)(3)  and 
(c)(4)  to  changes  from  the  reserve 
method  of  section  593. 

Instead,  consistent  with  its  historical 
practice,  the  Service  will  administer 
changes  from  the  reserve  method  of 
section  593  by  making  adjustments 
pursuant  to  its  general  regulatory 
authority  under  section  461(c).  Pursuant 
to  this  authority,  the  proposed 
regulations  permit  a  large  thrift  that 
becomes  ineligible  to  use  the  reserve 
method  of  section  593  to  elect  to  apply 
section  585  (c)(3)  or  (c)(4)  to  the  portion 
of  its  reserve  that  is  comparable  to  that 
of  a  bank  (i.e.,  the  portion  equivalent  to 
a  reserve  maintained  under  section 
585(b)). 

In  effect,  this  approach  treats  a  large 
thrift  like  a  large  bank  to  the  extent  that 
its  reserve  is  comparable  to  that  of  a 
bank.  This  approach  is  consistent  with 
the  Congressional  intent  underlying 
sections  585  (c)(3]  and  (c)(4),  and  it 
provides  equity  between  large  thrifts 
and  large  banks.  This  approach  does  not 
create  inequity  between  large  thrifts  and 
small  thrifts,  because  a  small  thrift  that 
becomes  ineligible  to  use  the  reserve 
method  of  section  593  may  maintain  a 
reserve  under  section  585(b).  Moreover, 
this  approach  does  not  allow 
circumvention  of  the  recapture 
requirement  of  section  593(e),  because 
the  recapture  requirement  generally 
does  not  apply  to  the  portion  of  a  thrift's 
reserve  that  is  equivalent  to  a  reserve 
maintained  under  section  585(b). 
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Because  secboiu  565  (c)(3)  and  (cK4) 
apply  to  a  large  bank's  reserve 
maintained  under  section  5B5(b).  it  is 
appropriate  to  apply  these  sections  to 
the  comparable  portion  of  a  large  thrift's 
reserve. 

Explanation  of  Provisions 

The  regulations  contained  in  this 
document  propose  to  add  new  SS  1.593- 
12  through  1.59^14.  Proposed"!  1.593-12 
provides  basic  rules  for  thrift 
institutions  that  become  ineligible  to  use 
the  reserve  method  of  section  593  and 
provides  effective  dates  and  transitional 
rules.  Proposed  i  1.593-13  provides  an 
automatic  procedure  for  changing  from 
the  reserve  method  of  section  593. 
Proposed  §  1.593-14  provides  guidance 
for  institutions  that  regain  their 
eligibility  to  use  this  method. 

Section  1.593-12:  Thrifts  Ineligible  for 
Section  593  Reserve 

The  proposed  regulations  apply 
generally  to  thrift  institutions  that 
become  ineligible  to  use  the  reserve 
method  of  section  593  ("former  thrifts"). 
Proposed  S  1.593-12(a)(l)  states  the 
basic  requirement  that  a  former  thrift 
must  change  from  the  reserve  method  of 
section  593. 

The  reserve  method  of  section  585(b) 
is  available  to  former  thrifts,  but  is  not 
available  to  former  thrifts  that  are 
"large"  within  the  meaning  of  section 
585(c}(2}.  Therefore,  proposed  S  1593- 
12(a)(1)  provides  that  whether  a  former 
thrift  must  change  to  the  specific  charge- 
off  method  of  accounting  for  bad  debts, 
or  has  the  option  of  changing  to  the 
reserve  method  of  section  585(b), 
depends  on  whether  the  institution  is 
large.  Proposed  §  1.593-12(b)(3)  defines 
the  term  "large  institution"  for  this 
purpose. 

Proposed  S  1.593-12(a)(2)  provides 
that  the  principles  of  S  1.593-13  apply  to 
method  changes  that  are  required  by 
section  381(c)l4),  which  is  generally 
triggered  by  corporate  mergers  and 
other  similar  tax-free  reorganizations. 
Rules  may  be  prescribed  for  applying 
these  principles  to  changes  required  by 
section  381(c)(4).  Under  these  rules,  any 
tax  consequences  of  the  change 
generally  will  be  taken  into  account 
ratably  over  6  taxable  years  (rather  than 
in  one  taxable  year,  as  generally 
required  under  section  361(cX4)). 

The  regulations  are  proposed  to  be 
effective  generaUy  mly  for  taxable 
years  ending  after  the  date  that  is  30 
days  after  the  regulations  are  finalized 
(S  1.593-12(c)(l)).Thus.  the  regulations 
will  apply  to  institutions  that  become 
ineligible  to  use  the  reserve  roetliod  of 
section  593  in  any  taxable  year  ending 


after  the  date  diat  is  30  days  after  the 
regulations  are  finabnd. 

Existing  law  governs  changes  ht)m 
(and  to)  the  reserve  method  of  section 
593  for  taxable  years  before  the 
regulations  apply.  As  discussed  above, 
under  existing  law  such  a  change  is  a 
change  in  accounting  method  under 
section  446,  requiring  the 
Commissioner's  consent  and  a  section 
481(a)  adjustment.  Under  existing  law,  a 
large  former  thrift  may  not  use  the 
reserve  method  of  section  585(b)  for 
taxable  years  beginning  after  1986,  and 
sections  585  {c)(3)  and  (c)(4)  do  not 
apply  to  its  change  from  the  reserve 
method  of  section  593. 

The  proposed  regulations  allow 
certain  former  thrifts  an  opportunity  to 
request  the  Commissioner's  content  to 
apply  the  regulations  for  the  first 
taxable  year  beginning  after  1986  in 
which  the  thrift  becomes  ineligible  to 
use  the  reserve  method  of  section  593 
and  for  all  succeeding  taxable  years 
("retroactive  application").  Retroactive 
apphcation  would  permit  institutions  to 
use  the  provisions  of  the  regulations 
applying  sections  585  (c)(3)  and  (c)(4]  to 
the  portion  of  a  large  former  thrift's 
reserve  that  is  comparable  to  that  of  a 
bank  (proposed  §  1.593-13(c)(3)  and 
(4)];  the  safe  harbor  method  for  restating 
a  reserve  on  a  return  to  the  reserve 
method  of  section  593  (proposed  S  1.593- 
14(d)(2)(i)(C));  and  the  one-year 
"footfault"  election  (proposed  §  1.593- 
14(d)(2)(ii)). 

Prior  to  Hnalization  of  the  regulations, 
the  Service  intends  to  issue  an 
administrative  pronouncement  setting 
forth  procedures  for  requesting  consent 
to  retroactive  application  and 
requirements  for  obtaining  this  consent. 
It  is  expected  that  the  request  for 
consent  will  be  made  by  filing  Form  3115 
(Application  for  Change  in  Accounting 
Method)  in  the  manner  provided  in 
proposed  §  1.593-12(c)(2)(ii).  It  is  also 
expected  that  this  form  will  be  required 
to  be  filed  no  later  than  6  months  after 
the  regulations  are  finalized. 

However,  if  the  Service  contacts  a 
former  thrift  for  an  examination  of  any 
federal  income  tax  return  (or  has  so 
contacted  a  former  thrift  and  the 
examination  has  not  been  concluded), 
and  the  former  thrift  has  not  yet 
properiy  filed  a  Form  3115  to  request  the 
Commissioner's  consent  to  change  from 
the  reserve  method  of  section  593,  the 
former  thrift  will  not  be  eligible  to 
request  consent  to  retroactive 
application.  In  such  a  case,  the  change 
in  accounting  method  will  be  imposed  in 
accordance  with  the  procedures  that 
apply  to  a  change  in  a  Category  A 
method  of  accoooting  pursoaat  to  an 
examination  of  a  taxpayer's  letnm. 


These  procednres  generaUy  require  the 
full  amoant  fd  a  section  4Sl(a) 
adjustment  lesnhing  from  tbe  change  to 
be  taken  into  account  in  die  taxable 
year  of  the  change. 

Notwithstanding  the  preceding 
paragraph  and  proposed  i  1.593- 
13(a)(2),  special  rules  apply  to  certain 
former  tlvifts  that  have  not  been 
contacted  for  examination  or,  if  they 
have  been  contacted  for  examination, 
no  issue  relating  to  the  former  thrift's 
treatment  of  its  required  change  from 
the  reserve  method  of  section  593  in  its 
first  ineligibility  year  begiiming  after 
1986  has  yet  been  raised.  Such  former 
thrifts  may  file  Form  3115  by  April  13, 
1992,  in  order  to  request  either  (1) 
consent  to  retroactive  application,  or  (2) 
consent  to  change  their  method  of 
accounting  for  bad  debts  in  the  current 
taxable  year  in  accordance  with  S  1.446- 
1(e)(3)  (including any  applicable 
administrative  procedure  prescribed 
thereunder). 

The  applicable  requirements  for 
obtaining  the  Commissioner's  consent  to 
retroactive  application  will  depend  on 
whether  the  statute  of  limitations  for  a 
former  thrift's  first  ineligibility  year 
beginning  after  1986  remains  open  when 
the  regulations  are  finalized.  If  the 
statute  remains  open,  the  former  thrift 
will  be  required  to  file  amended  returns 
as  provided  in  proposed  S  1.593- 
12(c)(2)(iii).  It  is  expected  that  if  the 
statute  does  not  remain  open,^to  obtain 
consent  the  former  thrift  will  be  required 
to  reach  agreement  with  the 
Commissioner  regarding  the  terms, 
conditions,  and  adjustments  relating  to 
an  accounting  method  change  that  is 
implemented  under  the  retroactive 
application. 

Section  1.593-13:  Changes  From  Reserve 
Method  of  Section  593 

Proposed  §  1.593-13(a)(l)  provides 
that  a  change  from  the  reserve  method 
of  section  593  is  a  change  in  accounting 
method  under  section  446,  and  an 
adjustment  under  section  481(a)  is     ■ 
required.  Proposed  §  1.503-13  provides 
an  automatic  procedure  for  former 
thrifts  to  follow  in  changing  from  the 
reserve  method  of  section  593.  If  a 
former  thrift  complies  with  this 
procedure,  its  change  will  be  treated  as 
made  with  the  consent  of  the 
Commissioner.  Even  if  a  former  thrift  is 
under  audit,  in  appeals,  or  in  court  the 
automatic  procedure  ordinarily  is 
available  if  its  use  does  not  a^ect  and 
is  not  affected  by.  resolution  of  the 
audit,  appeal,  m  court  proceeding 
(proposed  S  1.593-13(a)(2)). 

Proposed  i  l.SS>-13(c)  provides  rule* 
for  dianging  from  the  reserve  method  of 
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section  593  to  tfte  specific  diacge-off 
method  of  accountiiag  for  bad  debts. 
Paragraph  (2}  of  this  section  provides 
the  standard  method  for  determining 
and  including  the  section  481(a) 
adjustment  attributable  to  a  former 
thrift's  bad  debt  reserve.  Under  this 
method,  a  former  thrift  must  restate  its 
reserve  to  zero  as  of  the  first  day  of  the 
year  of  change.  The  amount  of  the 
former  thrift's  section  481(a]  adjustment 
is  the  amount  of  its  reserve  immediately 
before  the  restatement,  and  this  amount 
must  generally  be  induded  in  the  former 
thrift's  income  ratably  over  6  taxable 
years. 

Paragraph  (3)  of  proposed  §  1.593- 
13(c)  provides  an  alternative 
"recapture"  method  for  determining  and 
including  the  section  481(a)  adjustment 
This  method  may  be  elected  only  by  a 
large  former  thrift  Under  this  method, 
as  under  the  standard  method,  a  former 
thrift  must  first  restate  its  reserve  to    . 
zero  as  of  the  first  day  of  the  year  of 
change,  and  the  amount  of  its  section 
481(a)  adjustment  is  the  amount  of  its 
reserve  immediately  before  the 
restatement.  Under  the  recapture 
method,  tins  adjustment  is  divided  into 
tMTO  parts,  lie  "section  585  portion"  of 
the  adjustment  is  generally  the  amount 
the  reserve  would  have  been  on  the  first 
day  of  the  year  of  change  if  the  former 
thrift  had.  since  its  formation, 
maintained  a  reserve  under  the 
provisions  of  section  585  that  are  in 
effect  on  that  first  day.  The  proposed 
regxdations  explain  how  to  determine 
this  amotmt  (This  amount  is  also 
referred  to  as  the  "section  585  level"  of 
the  reserve.)  The  remainder,  if  any,  of 
the  former  thrift's  section  481(a) 
adjustment  is  the  "section  593  p<Htion" 
of  the  adjustment  Pursuant  to  proposed 
§  1.593-13(c)(3],  tlie  recapture  method 
provided  under  section  S85(c](3]  and 
§  1.585-6  appbes  to  the  section  585 
portion  of  Uie  adjustment  The  section 
593  portion  of  the  adjustment  must 
generally  be  induded  in  the  former 
thrift's  income  ratably  over  6  taxable 
years. 

Paragraph  f4)  of  proposed  S  1.593- 
13(c),  «^ch  is  another  alternative  that 
may  be  elected  aaiy  by  large  former 
thrifts,  provides  a  partial  cut-off  method 
for  making  the  cheunge  in  accounting 
method.  Under  this  method,  a  former 
thrift  must  restate  its  reserve  to  ike 
section  585  level  as  of  the  first  day  oi 
the  year  of  change.  Pursuant  to  proposed 
§  1.593-13(c)(4).  dw  cut-off  method 
provided  under  section  585(c)(4)  and 
i  1.565-7  applies  to  the  former  thiifi's 
restated  reserve.  The  amoimt  of  the 
formfer  thrift's  Bectioa  481(a)  ai^ostmest 
is  the  asuMoit  by  wfaidi  (fae  i 


balance,  immediately  before  the 
restatement  exceeds  the  amount  to 
which  the  reserve  is  restated.  The 
amount  of  this  adjustment  must 
generally  be  incluided  in  the  fonner 
thrift's  income  ratably  over  6  taxable 
years. 

Proposed  1 1.593-13(d)  provides  rules 
for  changing  from  the  reserve  method  of 
section  593  to  the  reserve  method  of 
section  5S5{b).  These  rules  apply  only  to 
former  thrifts  that  are  not  large,  because 
large  former  thrifts  are  ineligible  to  use 
the  reserve  method  of  section  585(b]. 
The  rules  for  determining  the  former 
thrift's  restated  reserve  are  essentially 
the  same  as  those  under  proposed 
9  l.S93-13(c)(4).  However,  the  former 
thrift's  restated  reserve  will  be 
maintained  under  the  reserve  method  of 
section  58S(b),  rather  than  discontinued 
under  a  cut-off  procedure.  Proposed 
§  1.593-13(d)(4]  explains  how  to 
determine  a  former  thrift's  base  year 
amount  after  it  changes  to  the  reserve 
method  of  section  585(b]. 

Proposed  f  l.S93-13(e)  permits  a 
former  thrift  to  elect  to  net  section  481(a) 
adjustments  on  a  change  from  the 
reserve  method  of  section  593.  If  this 
election  is  made,  a  former  thrift  must  net 
a  positive  (or  negative)  section  481(a) 
adjustment  against  any  remaining 
negative  (or  positive)  section  481(a) 
adjustment  resulting  from  a  prior  change 
in  the  former  thrift's  method  c^ 
accounting  for  bad  debts. 

Section  1.593-14:  Requalification  for 
Section  593 

Proposed  {  1.593-14  provides  / 

guidance  for  former  thrifts  that  regain 
their  eligibility  to  use  the  reserve 
method  of  secticHi  593  ("requalified 
thrifts").  A  requalified  thrift  may  use  the 
specific  charge-off  method  of  accounting 
for  bad  debts  or  the  reserve  method  of 
section  593.  To  change  to  either  of  these 
methods,  a  requalified  thrift  must  follow 
the  rules  oi  proposed  %  1.593-14. 

Proposed  S  l.S93-14(b)  requires  a 
requalified  thrift  to  obtain  the 
Commissioner's  consent  to  the  change. 
This  section  also  eiqilains  bow  a 
requalified  thrift  requests  consent  and 
when  the  requalified  thrift  may  assume 
that  consent  has  been  granted. 

Proposed  {  1.593-14(c]  provides  rules 
for  a  requalified  thrift  changing  from  the 
reserve  method  of  section  585  to  the 
specific  charge-off  method.  These  rules 
are  essentially  the  same  as  those  of 
proposed  S  1.593-13(cK2),  whidi 
provides  the  standard  method  for 
detetmining  and-techiding  a  section 
481(a)  ad)i»tment  for  a  former  thrift 
changiog  from  the  reserve  method  of 
sectioB  593  to  the  qtecific  duoge-off 
method. 


Proposed  i  1.593-14(d)  provides  rules 
for  a  requalified  thrift  that  returns  to  the 
reserve  method  of  section  593.  Under 
these  rules,  the  requalified  duift  must 
establish  or  restate  its  bad  debt  reserve 
to  the  "section  593  level"  as  of  the  first 
day  of  the  year  change.  This  level 
generally  represents  the  amount  that  the 
reserve  would  have  been  on  that  first 
day  if  the  requalified  thrift  had,  since  its 
formation,  maintained  a  reserve  under 
the  provisions  of  section  593  that  are  in 
effect  on  that  first  day.  Pursuant  to 
proposed  1 1.593-14(d)(2)(i),  this  amount 
may  be  determined  under  an  experience 
method,  a  percentage  of  taxable  income 
method,  or  a  safe  harbor  method.  The 
safe  harbor  method  takes  into  account 
such  factors  as  the  creation  of  a  drift's 
supplemental  reserve  in  1962. 

Proposed  S  1.593-14(d)(2](ii)  provides 
an  election  for  requalified  thrifts  that 
obtain  the  Commissioner's  consent  to 
return  to  the  reserve  method  of  section 
593  in  the  year  following  the  year  in 
which  they  changed  frrai  this  method. 
This  election  allows  the  requalified 
thrift  to  restate  its  reserve  (and  make 
the  necessary  correlative  adjustments) 
as  if  it  had  not  been  required  to  change, 
and  had  not  changed,  from  the  reserve 
method  of  section  593  in  the  preceding 
year. 

Proposed  S  1.593-14(d](3]  provides 
rules  for  determining  a  section  481(a) 
adjustment  for  a  requalified  thrift  that 
returns  to  the  reserve  method  of  section 
593  and  that  is  not  eligible  for,  or  does 
not  make  the  election  under,  §  1.593- 
14(d)(2)(ii).  llie  amount  of  this 
adjustment  generally  is  the  amount  by 
which  the  requalified  thrift's  new 
reserve  balance  exceeds  its  reserve 
balance,  if  any,  as  of  the  dose  of  the 
year  preceding  the  year  of  change.  The 
amount  of  this  section  481(a)  adjustment 
must  generally  be  deducted  ratably  over 
6  taxable  years. 

Proposed  §  1.593-14(d)(4)  provides  an 
election  to  net  the  section  461(a) 
adjustment  resulting  from  a  return  to  the 
reserve  method  of  section  593  with  any 
outstanding  section  481(a)  adjustment 
resulting  from  a  prior  change  in  die 
institution's  method  of  accounting  for 
bad  debts.  Proposed  ( l.S93-14(d)(4) 
also  explains  how  to  net  section  481(a) 
adjustments  and  take  a  net  section 
481(a)  adjustment  into  account 

Revenue  Procedure  85-8, 1985-1  C.B. 
495,  provides  a  procedoie  for  changing 
from  the  specific  charge-off  method  of 
accounting  for  bad  debts  to  a  reserve 
method.  When  finalized,  the  proposed 
regulations  will  supersede  Rev.  Vtoc  85- 
8  for  requalified  thrifts  retamiag  to  the 
reserve  ai^od  of  section  583  and  for 
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former  thrifts  changing  to  the  reserve 
method  of  section  585. 


Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b]  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business- 
Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies]  to  the  Internal 
Revenue  Service,  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  on  these  proposed  regulations 
will  be  held  on  June  5, 1992.  See  the 
notice  of  public  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

list  of  Subjects  in  26  CFR  1.581  Through 
1.801-1 

Banks,  Income  taxes. 

Proposed  Amendments  to  tho 
Regulations 

Accordingly,  title  26.  chapter  1,  part  1 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the 
following  citation: 

Authority:  Sec.  7805, 68A  Stat.  917: 26  U.S.C. 
7805  *  *  *  §5  1.593-12  through  1.593-14  also 
issued  under  28  U.S.C.  446  and  481. 

Par.  2.  New  55 1-593-12. 1.593-13  and 
1.593-14  are  added  to  read  as  follows: 

§1.593-12    Thrift  Institutions  ttiat  become 
Inrtiglble  to  use  the  reserve  metttod  of 
section  593. 

(a)  Requirement  of  change — (1)  In 
general.  Except  as  otherwise  provided  in 
paragraph  (a)(2)  of  this  section,  this 
section  applies  to  any  former  thrift 
institution  (as  defined  in  paragraph 
(b)(l]  of  this  section)  that  maintains  a 
reserve  for  bad  debts  under  section  593 


at  the  time  it  becomes  a  former  thrift 
institution.  A  former  thrift  institution  to 
which  this  section  applies  must  change, 
in  any  ineligibility  year  (as  defined  in 
paragraph  (b)(2)  of  this  section),  from 
the  reserve  method  of  accounting  for 
bad  debts  allowed  by  section  593.  If  the 
institution  is  a  large  institution  (as 
defined  in  paragraph  {b)(3)  of  this 
section),  it  must  change  to  the  specific 
charge-off  method  of  accounting  for  bad 
debts  in  accordance  with  5  1593-13.  If 
the  institution  is  not  a  large  institution,  it 
must  change  eitherfo  the  specific 
charge-off  method  or  to  the  reserve 
method  allowed  by  section  585,  in 
accordance  with  §  1.593-13.  Section 
1.593-14  provides  rules  for  former  thrift 
institutions  that  regain  their  eligibility  to 
use  the  reserve  method  of  section  593; 
these  rules  include  procedures  for 
returning  to  the  reserve  method  of 
section  593  and  for  changing  from  the 
reserve  method  of  section  585  to  the 
specific  charge-off  method. 

(2)  Certain  section  381(a) 
transactions.  This  paragraph  (a)(2) 
applies  if  a  former  thrift  institution 
becomes  ineligible  to  maintain  a  reserve 
under  section  593  in  a  transaction  to 
which  section  381(a)  applies,  and 
section  381(c)(4)  and  5  1.381(4)-!  require 
the  institution  to  change  from  the 
reserve  method  of  section  593  because 
parties  to  the  section  381(a)  transaction 
use  different  methods  of  accounting  for 
bad  debts.  If  this  paragraph  (a)(2) 
applies,  section  381(c)(4)  and 

5  1.381(c)(4)-l  determine  the  method  of 
accounting  for  bad  debts  to  which  the 
institution  must  change.  However,  the 
principles  of  5  1593-13  determine  the 
manner  of  effecting  the  change.  The 
Secretary  may  prescribe  rules  for 
applying  the  principles  of  5  1.593-13  in 
these  section  381(a)  transactions. 

(3)  Noncompliance  with  requirement 
of  change.  If  a  former  thrift  institution 
fails  to  comply  with  this  section  and 

5  1.593-13  for  an  ineligibility  year,  the 
institution  will  be  considered  to  have  an 
impermissible  method  of  accounting  for 
bad  debts  in  the  ineligibility  year  and 
subsequent  years.  Such  an  institution 
must  comply  with  the  requirement  of 
5  1.446-l(e)(3)  (including  any  applicable 
administrative  procedure  prescribed 
thereunder)  to  obtain  the 
Commissioner's  consent  to  change  to  a 
permissible  method  of  accounting  for 
bad  debts.  The  procedure  for  change 
provided  by  5  1.593-13  is  available  only 
for  an  ineligibility  year. 

(4)  Automatic  procedure  for  change 
limited  to  former  thrift  institutions.  An 
institution  that  is  eligible  to  maintain  a 
reserve  for  bad  debts  under  section  593 
for  a  taxable  year  is  not  a  former  thrift 
institution  within  the  meaning  of 


paragraph  (b)(1)  of  this  section  for  that 
taxable  year.  Therefore,  such  an 
institution  may  not.  for  that  taxable 
year,  use  the  procedure  for  change 
provided  by  §  1.593-13.  However,  such 
an  institution  may  request  the 
Commissioner's  consent  to  change  in 
that  taxable  year  to  the  specific  charge- 
off  method  of  accounting  for  bad  debts, 
in  accordance  with  5  1.446-l{e)(3) 
(including  any  applicable  administrative 
procedure  prescribed  thereunder). 

[S]  Changes  by  former  thrift 
institutions  not  required  by  this  section. 
If  a  former  thrift  institution  that 
maintains  a  reserve  under  section  585 
becomes  a  large  institution  (as  defined 
in  paragraph  (b)(3)  of  this  section),  the 
institution  must  change  to  the  specific 
charge-off  method  of  accounting  for  bad 
debts  as  required  by  section  585(c)  and 
the  regulations  thereunder.  A  former 
thrift  institution  that  is  not  a  large 
institution  may  request  the 
Commissioner's  consent  to  change  from 
the  reserve  method  of  section  585  to  the 
specific  charge-off  method,  or  from  the 
specific  charge-off  method  to  the  reserve 
method  of  section  585,  in  accordance 
with  5  1.446-l(e)(3)  (including  any 
applicable  administrative  procedure 
prescribed  thereunder). 

(b)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section  and  §5  1.593-13  and  1.593-14: 

(1)  Former  thrift  institution.  An 
organization  is  a  former  thrift  institution 
for  any  taxable  year  in  which  the 
organization  is  ineligible  for  any  reason 
to  maintain  a  reserve  for  bad  debts 
under  section  593.  if  for  any  preceding 
taxablie  year  it  was  eligible  to  maintain 
a  reserve  under  section  593.  (For  this 
purpose,  an  organization  is  considered 
eligible  to  maintain  a  reserve  under 
section  593  for  a  taxable  year  if  the 
organization  satisfies  the  requirements 
of  sections  593(a)(1)  and  593(a)(2)  for 
that  taxable  year.)  In  addition,  any 
organization  that  establishes  a  reserve 
under  section  593  pursuant  to  a  transfer 
described  in  section  351  or  section  381 
and,  in  the  same  taxable  year,  becomes 
ineligible  to  maintain  the  reserve,  is  a 
former  thrift  institution  for  that  taxable 
year  and  for  any  succeeding  taxable 
year  in  which  the  organization  is 
ineligible  to  maintain  a  reserve  under 
section  593. 

(2)  Ineligibility  year.  An  ineligibility 
year  is  any  taxable  year  in  which  an 

'   institution  is  ineligible  to  maintain  a 
reserve  for  bad  debts  under  section  593 
after  being  eligible  to  maintain,  and 
maintaining,  a  reserve  under  section  593 
for  the  immediately  preceding  taxable 

Srear.  For  an  institution  described  in  the 
ast  sentence  of  paragraph  (b)(1)  of  this 
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section,  the  tax^le  year  of  the  transfer 
referred  to  inHatseBtence  also  is  an 
ineligibility  year. 

(3)  Lai^e  institution.  An  institution  is 
a  large  institution  if,  far  the  taxable  year 
(or  for  any  preceding  taxable  year  in 
which  this  section  apfdies  to  the 
institution),  the  institution  is  both — 

(i)  A  former  thrift  institution  (as 
defined  in  paragraph  (b)(1)  of  this 
section),  and 

(ii)  An  institution  described  in 
paragraph  (i)  or  (ii)  of  S  1.58&-5(b](l). 

(c)  Effective  date — (1)  In  general.  This 
section  and  S  S  1-593-13  and  1.593-14 
are  effective  for  taxable  years  ending 
after  {Insert  date  that  is  30  days  after 
this  document  is  published  as  a  final 
regulation  in  the  Federal  Register). 

(2)  Retroactive  application  of 
regulations  with  consent  of 
Commissioner— {i]  In  general.  An 
institution  generally  may  request  the 
Commissioner's  consent  to  apply  this 
section  and  S  S  1.593-13  and  1.593-14  for 
its  first  ineligibUity  year  that  begins 
after  December  31, 1986,  and  for  all 
succeeding  taxable  years.  However,  an 
institution  may  not  request  this  consent 
if,  as  of  Januaiy  13, 1992,  the  Internal 
Revenue  Service  has  raised  on  audit  an 
issue  relating  to  the  institution's 
treatment  of  its  required  change  from 
the  reserve  method  of  section  593  in  its 
first  ineligibility  year  that  begins  after 
December  31, 1988.  An  administrative 
procedure  will  be  prescribed  to  set  forth 
rules  on  requesting  and  obtaining  the 
Commissioner's  consent  under  this 
paragraph  (c)(2]  (including,  in  certain 
circumstances,  the  non-applicability  of 
S  1.593-13(a)(2)). 

(ii)  Manner  (^ making  request  An 
institution  must  make  any  request  under 
this  paragraph  (c)(2)  by  filing  a 
completed  Form  3115  (Application  for 
Change  in  Accounting  Method)  for  the 
change  from  the  reserve  method  of 
section  593  required  in  its  first 
ineligibility  year  beginning  after 
December  31, 1986.  See  {  1.44&-l(e)(3)(i) 
and  any  applicable  administrative 
procedure  prescribed  thereunder.  The 
form  must  state  that  the  institution  is 
requesting  retroactive  application  of 
§  §  1.593-12. 1.593-13  and  1.593-14  under 
§  1.593-12{c)(2).  The  form  must  be  filed 
with  the  Commissioner  of  Internal 
Revenue  (CC:rr&A«),  1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 

(iii)  Amended  returns.  If  an 
institution's  original  federal  income  tax 
return  for  the  ineligibility  year  or  any 
other  year  for  which  retroactive 
application  is  requested  is  filed  before 
the  request  is  made,  the  institution  can 
obtain  the  Commissioner's  cons*,  nt  only 
if  it  agrees  to  file  amended  federal 
income  tax  returns  for  all  such  taxable 


years  (fior  whidi  the  statute  of 
limitations  under  section  6501  has  not 
expired)  no  later  than  [Insert  date  that 
is  6  months  after  this  document  is 
published  as  a  final  regulation  in  the 
Fedanl  Register).  Any  such  amended 
federal  income  tax  return  will  be  treated 
as  the  institution's  original  return  for 
purposes  of  f  S  1.593-13  and  1.593-14. 
The  Commissioner  may  condition  its 
consent  on  the  institution's  agreement  to 
extend  the  statute  of  limitations  for 
taxable  years  affected  by  the  retroactive 
application. 

(d)  Examples.  For  purposes  of  the 
examples  in  this  section,  the  thrift 
institution  is  a  calendar  year  taxpayer 
and  is  not  a  member  of  a  parent- 
subsidiary  controlled  group.  The 
following  examples  illustrate  the 
principles  of  this  section: 

Example  1.  Thrift  institution  T  is  eligible  to 
maintain,  and  does  maintain,  a  reserve  for 
bad  debts  under  section  593  for  all  of  its 
taxable  years  before  199Z.  Tt  average  total 
assets  for  1992  (detennined  under  i  1.58S- 
5(c])  do  not  exceed  $500  miltion.  Daring  1992, 
T  changes  its  charter  to  a  commercial  bank 
charter  in  a  transaction  to  which  section 
361(a)  applies.  This  charter  change  causes  T 
to  become  ineligible  to  maintain  a  reserve 
under  section  593.  Therefore,  in  1992  T 
becomes  a  former  thrift  institution  within  the 
meaning  of  {  1.593-12(b)(l).  For  T,  1992  is  an 
ineligitnlity  year  within  the  meaning  of 
I  l.S93-12(b)(2).  The  section  381(a) 
transaction  is  a  transfer  in  connection  with  a 
reorganization  described  in  section 
366(a)(1)(F),  and  the  parties  to  the  transaction 
do  not  use  different  methods  of  accounting 
for  bad  debts  on  the  date  of  the  transaction: 
accordingly,  T  is  not  required  to  change  its 
method  of  accounting  for  bad  debts  pursuant 
to  section  361(c)(4)  and  i  1.381(cK4)-l. 
Therefore,  {  1.593-12(a)(Z)  does  not  apply. 
Because  Ts  average  total  assets  for  1992  do 
not  exceed  $500  million.  T  is  not  as 
institution  described  in  {  l.S65-5(b)(l)(i).  Nor 
is  T  a  large  institution  within  the  meaning  of 
i  1.593-12(b)(3).  Pursuant  to  {  1.593-12.  in 
1992  T  must  change  either  to  the  specific 
charge-off  method  of  accounting  for  bad 
debts  or  to  the  reserve  method  of  section  565, 
in  accordance  with  {  1.593-13. 

Example  2.  Thrift  institution  T  is  eligible  to 
maintain,  and  does  maintain,  a  reserve  for 
bad  debts  under  section  593  for  all  of  its 
taxable  years  before  1992.  Ts  average  total 
assets  for  1992  (determined  under  {  1.585-5(c) 
are  $550  million.  In  1992  T  does  not  meet  the 
60-percent  asset  test  of  section  7701(a)(19)(C) 
and  thus  is  ineligible  to  maintain  a  bad  debt 
reserve  under  section  593.  As  a  result,  in  1992 
T  is  a  former  thrift  institution  within  the 
meaning  of  i  1.593-12(b](l).  and  1992  is  an 
ineligibility  year.  Because  T's  average  total 
assets  for  1992  exceeds  $500  million.  T  is  an 
insti»-'.ion  described  in  S  1.585-5(b)(l)(i).  T  is 
also  a  large  institution  within  the  meaning  of 
§  1.593-12(b)(3).  Pursuant  to  S  1.593-12.  in 
1992  T  must  change  to  the  specific  charge-off 
method  of  accounting  for  bad  debts  in 
accordance  with  i  1.593-13. 


Example  3.  The  facts  are  the  same  as  in 
Example  2.  In  1994,  T  satisfies  the  eO-percent 
asset  test  of  section  7701(a)(t9)(C)  and 
becomes  eligible  to  return,  and  returns,  to  the 
reserve  method  of  section  593  in  accordance 
with  1 1.593-14.  In  1995,  T  once  again  does 
not  meet  the  60-percent  assets  test  of  section 
7701(a)(19)(C).  Therefore.  1995  is  also  an 
ineligitiility  year.  Ts  average  total  assets  for 
1995  are $480 million.  Although  Ts  average 
total  assets  in  1995  do  not  exceed  SSOO 
million,  T  is  a  large  institution  because  its 
average  total  assets  exceeded  $500  million  in 
1992.  a  year  in  which  T  was  a  former  tlirift 
institution.  As  a  result,  in  1995  T  must  change 
to  the  specific  charge-off  method  of 
accounting  for  bad  debts  in  accordance  with 
{ 1.593-13. 


S1-9$3-13    Changes  by  former  I 
InstNuttens  tren  the  reeerve  inethod  of 
section  Sas. 

(a)  Procedure  for  change — (1)  In 
general.  This  section  sets  forth  the 
procedure  that  a  former  thrift  institution 
must  follow  in  changing,  in  an 
ineligibility  year,  from  the  reserve 
method  of  section  593.  Such  a  change  is 
a  change  in  accounting  method  under 
section  446,  and  an  adjustment  is 
required  pursuant  to  section  481(a). 
Except  in  the  case  of  a  request  for 
retroactive  application  under  {  1.593- 
12(c)(2),  if  a  former  thrift  institution 
complies  with  diis  section  in  changing 
from  the  reserve  method  of  section  593, 
the  change  will  be  treated  as  made  with 
the  consent  of  the  Commissioner. 
Paragraph  (b)  of  this  section  contains 
rules  for  filing  the  required  appHcation 
for  a  change  in  accounting  method; 
paragraph  (c)  of  this  section  contains 
rules  for  changing  to  the  specific  ;:harge- 
off  method  of  accounting  for  bad  debts; 
paragraph  (d)  of  this  section  contains 
rules  for  changing  to  the  reserve  method 
of  section  565;  and  paragraph  (e)  of  this 
section  contains  rules  for  making  an 
election  to  net  section  461(a) 
adjustments. 

(2)  Former  thrift  institutions  under 
audit.  This  paragraph  (a)(2)  applies  to  a 
former  thrift  institution  that  meets  the 
following  two  conditions:  At  the  time  it 
files  the  application  form  required  by 
paragraph  (b)  of  this  section,  the 
institution  is  before  an  examining  agent, 
an  appeals  office,  or  any  federal  court 
regarding  its  federal  income  tax  return 
for  any  taxable  year  and,  second,  the 
institution's  current  ineligibility  year  is 
not  the  first  taxable  year  in  which  the 
institution  has  become  ineligible  to 
maintain  a  reserve  under  section  593.  In 
order  to  use  the  procedures  for  change 
provided  by  this  section,  an  institution 
to  which  this  paragraph  (a)(2)  applies 
must  obtain  a  statement  from  the 
examining  agent  appeals  officer,  or 
counsel  for  the  government  that  there  is 


1238 


Federal  Register  /  Vol.  57.  No.  8  /  Monday,  January  13.  1992  /  Proposed  Rules 


no  objection  to  the  use  of  this  procedure. 
Ordinarily  there  will  be  no  such 
objection  unless  the  change  in 
accounting  method  under  this  section 
affects,  or  is  affected  by,  resolution  of 
the  audit,  appeal,  or  court  proceeding. 
The  institution  must  attach  the 
statement  to  its  application  form  filed  in 
accordance  with  paragraph  (b]  of  this 
section.  If  an  institution  to  which  this 
paragraph  (a)(2)  applies  does  not  obtain 
the  required  statement,  the  institution 
must  comply  with  the  requirements  of 
§  1.446-l(e)(3)  (including  any  applicable 
administrative  procedure  prescribed 
thereunder)  to  obtain  the 
Commissioner's  consent  to  change  bom 
the  reserve  method  of  section  593  in  the 
ineligibility  year.  For  purposes  of  this 
paragraph  (a)(2),  an  institution  is 
considered  before  an  examining  agent 
regarding  a  return  from  the  time  a 
representative  of  the  Internal  Revenue 
Service  contacts  the  institution  in  any 
manner  to  schedule  an  examination  of 
the  return,  until  the  expiration  of  the 
period  during  which  the  institution  must 
respond  to  the  thirty-day  letter  that 
accompanies  the  examination  report. 

(b)  Requirement  to  file  Form  3115.  In 
order  to  change  its  method  of  accounting 
for  bad  debts  under  this  section,  an 
institution  must  file  a  completed  Form 
3115  (Application  for  Change  in 
Accounting  Method).  See  §  1.448- 
l(e)(3)(i).  The  form  must  explain  the 
computation  of  the  institution's  new 
reserve  balance  (if  any),  the 
computation  of  the  institution's  section 
481(a)  adjustment  (if  any),  and  the 
expected  time  and  manner  of  taking  the 
adjustmen'  titi  account.  The  following 
words  mus'  "i*-  tyoed  or  legibly  printed 
at  the  top  III  p.ii!e  1  of  tha-form: 
"Automani  '^nnge  from  Section  593 
Reserve  Mt"^"«i  under  §  1.593-13."  The 
original  ot  1^>^■  ■  omoleted  form  must  be 
filed  by  a^fa.oina  n  to  the  institution's 
timely  fileo  •  i«  ng  extensions  into 
account)  oi-'KirM'  federal  income  tax 
return  for  rne  nt-iigibility  year. 

(c)  Chant:'-  •>  ine  specific  charge-off 
method — l  •  i  t  jpneral.  A  former  thrift 
institution  ih;<*    nanges  to  the  specific 
charge-off  mf^ijd  of  accounting  for  bad 
debts  mav  "•     leduct,  for  the 
ineligibihty  v-t  rjr  any  subsequent 
taxable  yea'   p  which  it  remains  on  the 
specific  charce-off  method,  any  amount 
for  an  addition  to  a  reserve  for  bad 
debts.  However  for  these  years,  an 
institution  (other  than  an  institution  that 
elects  the  cut-off  method  of  change 
under  paragraph  (c)(4)  of  this  section) 
may  deduct  amounts  allowed  under 
section  166(a)  for  specific  debts  that 
become  worthless  in  whole  or  in  part. 
An  institution  that  elects  the  cut-o^ 


method  of  change  under  paragraph  (c)(4) 
of  this  section  may  deduct  amounts 
under  section  166(a)  only  as  allowed  by 
S  1.585-7.  An  institution  that  is  a  large 
institution  (within  the  meaning  of 
S  1.593-12(b)(3)),  must  apply  the  rules  of 
paragraph  (c)(2).  (c)(3)  or  (c)(4]  of  this 
section.  An  institution  that  is  not  a  large 
institution  must  apply  the  rules  of 
paragraph  (c)(2)  of  this  section  on  a 
change  to  the  specific  charge-off  method. 

(2)  Standard  method  of  change — (i) 
Restatement  of  reserve  to  zero.  A  former 
thrift  institution  that  changes  to  the 
specific  charge-off  method  must  restate 
the  amount  of  its  reserve  for  bad  debts 
to  zero  as  of  the  first  day  of  the 
ineligibility  year. 

(ii)  Amount  of  section  481(a) 
adjustment.  The  amount  of  the  former 
thrift  institution's  section  481(a) 
adjustment  is  the  amount  of  the 
institution's  reserve  for  bad  debts, 
determined  under  section  593,  as  of  the 
close  of  the  taxable  year  that 
immediately  precedes  the  ineligibility 
year.  For  this  purpose,  an  institution's 
bad  debt  reserve  includes  its  reserve  for 
losses  on  qualifying  real  property  loans, 
its  reserve  for  losses  on  nonqualifying 
loans,  and  its  supplemental  reserve  for 
losses  on  loans.  Since  the  change  from 
the  reserve  method  of  section  593  is 
treated  as  initiated  by  the  institution, 
the  amount  of  its  section  481(a) 
adjustment  is  not  reduced  by  amounts 
attributable  to  taxable  years  beginning 
in  1952  or  1953. 

(iii)  Inclusion  in  income — (A)  In 
general.  The  former  thrift  institution 
must  include  the  amount  of  its  section 
481(a)  adjustment  in  income  ratably 
over  &  taxable  years,  begirming  in  the 
ineligibility  year.  However,  if  the 
institution  has  been  in  existence  for  less 
than  6  taxable  years  (as  of  the  first  day 
of  the  ineligibility  year),  the  amount  of 
its  section  481(a)  adjustment  must  be 
included  in  income  ratably  over  the 
number  of  taxable  years  it  has  been  in 
existence.  For  this  purpose,  an 
institution's  taxable  years  of  existence 
include  those  of  any  corporation  from 
which  the  institution  acquired  loan 
assets  in  a  transaction  to  which  section 
381(a)  applies. 

(B)  Cessation  of  business.  If  the 
former  thrift  institution  ceases  to  engage 
in  the  business  of  investing  in  loans,  the 
institution  must  include  in  income  any 
remaining  amount  of  its  section  481(a) 
adjustment  in  the  taxable  year  in  which 
this  cessation  occurs.  For  this  purpose,  a 
transaction  to  which  section  381(a) 
applies  does  not.  by  itself,  cause  an 
institution  to  be  treated  as  having 
ceased  to  engage  in  the  business  of 
investing  in  loans.  The  successor 


corporation  in  a  section  381(a) 
transaction  generally  takes  into  account 
any  remaining  section  481(a)  adjustment 
as  though  it  were  the  acquired 
corporation.  If  the  successor  corporation 
ceases  to  engage  in  the  business  of 
investing  in  loans,  it  must  include  in 
income  any  remaining  adjustment  in  the  , 
taxable  year  in  which  this  cessation 
occurs. 

(3)  Alternative  recapture  method  of 
change — (i)  In  general.  In  lieu  of 
applying  the  rules  of  paragraph  (c)(2)  or 
(c)(4)  of  this  section,  a  large  former  thrift 
institution  may  elect  to  apply  the  rules 
of  this  paragraph  (c)(3).  This  election 
must  be  made  by  clearly  stating  on  the 
institution's  Form  3115.  completed  and 
filed  in  accordance  with  the 
requirements  of  paragraph  (b)  of  this 
section,  that  the  institution  is  electing 
the  recapture  method  of  change  under 

S  1.593-13(c)(3). 

(ii)  Restatement  of  reserve  to  zero.  A 
former  thrift  institution  that  elects  to 
apply  the  rules  of  this  paragraph  (c)(3) 
must  restate  the  amount  of  its  reserve 
for  bad  debts  to  zero  as  of  the  first  day 
of  the  ineligibility  year. 

(iii)  Amount  and  portions  of  section 
481(a)  adjustment.  The  amount  of  the 
former  thrift  institution's  section  481(a) 
adjustment  is  the  amount  of  the 
institution's  reserve  for  bad  debts  as  of 
the  close  of  the  taxable  year 
immediately  preceding  the  ineligibility 
year  (determined  as  described  in 
paragraph  (c)(2)(ii)  of  this  section).  The 
"section  585  portion"  of  this  adjustment 
equals  the  amount  to  which  the 
institution's  reserve  would  be  restated  if 
it  were  restated  under  paragraph 
(c)(4)(ii)  of  this  section  as  of  the  first  day 
of  the  ineligibility  year.  The  remainder, 
if  any,  of  the  institution's  section  481(a) 
adjustment  is  the  "section  593  portion" 
of  the  adjustment. 

(iv)  Inclusion  in  income.  The  former 
thrift  institution  must  take  the  section 
593  portion,  if  any,  of  its  section  481(a) 
adjustment  into  account  in  the  manner 
provided  by  paragraph  (c)(2)(iii)  of  this 
section.  Notwithstanding  the  last 
sentence  of  §  1.585-5(a),  the  rules  of 
section  585(c)(3)  and  §  1.585-6  (which 
provide  a  recapture  method  of  change) 
apply  with  respect  to  the  section  585 
portion  of  the  institution's  section  481(a) 
adjustment.  The  institution  must  comply 
with  all  relevant  rules  of  §  1.585<-8 
regarding  the  making  and  revoking  of 
elections  under  §  1.585-6.  For  purposes 
of  applying  §§  1.585-6  and  1.585-8,  an 
institution's  ineligibility  year  is  treated 
as  its  disqualiHcation  year. 

(4)  Alternative  cut-off  method  of 
change — (i)  In  general.  In  lieu  of 
applying  the  rules  of  paragraph  (c)(2)  or 
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(c)(3)  of  this  section,  a  large  former  thrift 
institution  may  elect  to  apply  the  rules 
of  this  paragraph  (c)(4).  This  election 
must  be  made  by  clearly  stating  on  the 
institution's  Form  3115,  completed  and 
filed  in  accordance  with  the 
requirements  of  paragraph  (b)  of  this 
section,  that  the  institution  is  electing 
the  cut-off  method  of  change  under 
S  1.593-13(c)(4). 

(ii)  Restatement  of  reserve  to  section 
585  level,  A  former  thrift  institution  that 
elects  to  apply  the  rules  of  this 
paragraph  (c)(4)  must  restate  the  amount 
of  its  reserve  for  bad  debts  as  of  the  first 
day  of  the  ineligibility  year.  The  restated 
balance  of  the  reserve  is  the  institution's 
6-year  moving  average  amount 
(determined  by  applying  S  1.585- 
2(c)(l)(ii)  for  the  taxable  year 
immediately  preceding  the  ineligibility 
year)  or,  if  less,  the  amount  of  the 
institution's  reserve  for  bad  debts  as  of 
the  close  of  the  taxable  year 
immediately  preceding  the  ineligibility 
year  (determined  as  described  in 
paragraph  (c)(2](ii)  of  this  section). 

(iii)  Section  481(a)  adjustment.  The 
amount  of  the  institution's  section  481(a) 
adjustment,  if  any,  is  the  amount  by 
which  the  amount  of  the  institution's 
reserve  for  bad  debts  as  of  the  close  of 
the  taxable  year  immediately  preceding 
the  ineligibility  year  (determined  as 
described  in  paragraph  (c)(2)(ii)  of  this 
section],  exceeds  the  amount  to  which 
the  institution's  reserve  is  restated 
under  paragraph  (c)(4)(ii)  of  this  section. 
The  institution  must  take  the  amount  of 
the  section  481(a)  adjustment  into 
account  in  the  manner  provided  by 
paragraph  (c)(2](iii)  of  this  section. 

(iv)  Treatment  of  restated  reserve. 
Notwithstanding  the  last  sentence  of 
§  1.585-5(a),  the  rules  of  section  585(c)(4) 
and  §  1.585-7  (which  provide  a  cut-off 
method  of  change)  apply  with  respect  to 
the  former  thrift  institution's  restated 
reserve.  For  purposes  of  applying 
§  1.585-7,  an  institution's  ineligibility 
year  is  treated  as  its  disqualiHcation 
year,  and  any  loan  that  the  institution 
held  on  the  last  day  of  the  taxable  year 
immediately  preceding  its  ineligibility 
year  is  treated  as  a  pre-disqualification 
loan. 

(5)  Example.  The  following  example 
illustrates  the  principles  of  this 
paragraph  (c): 

Example  1.  Thrift  institution  T,  a  calendar 
year  taxpayer,  is  an  institution  to  which 
§  1.593-12  applies.  T  is  a  large  institution 
within  the  meaning  of  { lS93-12(b)(3),  and  its 
ineligibility  year  is  1992.  T  has  been  in 
existence  for  more  than  6  years  as  of  the 
beginning  of  1992,  and  no  portion  of  a  section 
481(a)  adjustment  relating  to  T%  method  of 
accounting  for  bad  debts  remains  outstanding 
at  the  beginning  of  1992.  Because  T  is  a  large 


institution  in  its  ineligibility  year.  T  must 
change  to  the  specific  charge-off  method  of 
accounting  for  bad  debts  in  1992.  The  balance 
of  Ts  reserve  at  the  end  of  1991  is  $800,000. 
Ts  6-year  moving  average  amount, 
determined  in  accordance  with  S  1.59^ 
13(c)(4)(ii)  for  1991.  is  $240,000. 

(i)  T  does  not  elect  an  alternative  treatment 
of  its  reserve  under  { 1.593-13(c)(3)  or 
1 1.59»-13(c)(4).  Thus,  pursuant  to  i  1.593- 
13(c)(2](i),  T  must  restate  its  bad  debt  reserve 
to  zero  as  of  January  1, 1992.  Pursuant  to 
§  l.S93-13(c](2)  (ii)  and  (iii),  the  an(ount  of  Ts 
section  481(a)  adjustment  is  $600,000,  and  T 
must  include  this  amount  in  income  ratably 
over  6  taxable  years,  beginning  in  1992.  Thus, 
T  includes  $100,000  in  income  in  each  of 
years  1992  through  1997.  In  1992  and  later 
years.  T  deducts  amounts  allowed  under 
section  166(a)  for  speciHc  debts  that  become 
worthless  in  whole  or  in  part. 

(ii)  Instead  of  the  standard  method.  T  elects 
the  recapture  method  under  §  1.593-13(c)(3). 
Pursuant  to  i  1.593-13(c)(3)(ii),  T  must  restate 
its  bad  debt  reserve  to  zero  as  of  January  1, 
1992.  Pursuant  to  1 1.593-13(c)(3)(iii],  the 
amount  of  Ts  section  481(a)  adjustment  is 
$600,000:  the  section  585  portion  of  this 
adjustment  is  $240,000,  and  the  section  593 
portion  is  $360,000  ($60aOOO-«240.000). 
Pursuant  to  i  1.593-13(c)(3)(iv),  T  must 
include  $360,000  in  income  ratably  over  6 
taxable  years,  beginning  in  1992.  In  addition, 
pursuant  to  S  1.593-13(c)(3)(iv),  T  must 
comply  with  the  recapture  method  of  section 
585(c)(3)  and  §  1.585-6  with  respect  to  the 
section  585  portion  of  its  section  481(a) 
adjustment  ($240,000).  T  is  not  Rnancially 
troubled  within  the  meaning  of  1 1.585- 
6(d)(3).  and  it  does  not  make  the  election 
provided  in  1 1.585-6{b)(2).  Therefore,  T  must 
include  $240,000  in  income  over  4  years, 
beginning  in  1992.  in  the  portions  prescribed 
by  §  1.58S-6(b)(l). 

(iii)  Instead  of  the  standard  or  recapture 
method,  T  elects  the  cut-off  method  under 
S  1.593-13(c)(4).  Pursuant  to  S  1593- 
13(c)(4)(ii),  T  must  restate  its  bad  debt 
reserve  to  $240,000  as  of  January  1, 1992.  (See 
S  1.593-13(d)(5)  for  an  example  illustrating 
the  principles  of  restating  the  reserve.) 
Pursuant  to  1 1.593-13(c)(4)(iii).  the  amount  of 
Ts  section  481(a)  adjustment  is  $360,000 
($600.000-$240,000).  and  T  must  include  this 
amount  in  income  ratably  over  6  taxable 
years,  beginning  in  1992.  Pursuant  to  {  1.593- 
13(c)(4)(iv),  T  must  follow  the  cut-off  method 
of  section  585(c)(4)  and  S  1.585-7  with  respect 
to  its  restated  reserve. 

(d)  Change  to  the  reserve  method  of 
section  58^1)  In  general.  This 
paragraph  (d)  sets  forth  rules  for 
changing  under  this  section  from  the 
reserve  method  of  section  593  to  the 
reserve  method  of  section  585.  A  former 
thrift  institution  may  make  this  change 
only  if  it  is  not  a  large  institution  within 
the  meaning  of  §  1.593-12(b)(3).  An 
institution  that  makes  this  change  must 
restate  its  reserve  for  bad  debts  as 
provided  in  paragraph  (d)(2)  of  this 
section,  and  it  must  take  into  account 
the  amount  of  its  section  481(a) 
adjustment,  if  any,  as  provided  in 


paragraph  (d)(3)  of  this  section.  An 
institution  that  changes  to  the  reserve 
method  of  section  585  may,  for  the 
ineligibility  year  and  any  succeeding 
taxable  year,  deduct  only  amounts 
allowed  under  section  585  for  additions 
to  the  reserve.  For  purposes  of 
computing  these  amounts,  the  institution 
must  determine  its  base  year  amount 
under  paragraph  (d)(4)  of  this  section. 
Paragraph  (e)  of  this  section  provides  an 
election  to  net  section  481(a) 
adjustments. 

(2)  Restatement  of  reserve  to  section 
585  level.  The  former  thrift  institution 
must  restate  the  amount  of  this  reserve 
for  bad  debts,  as  of  the  first  day  of  the 
ineligibility  year,  to  the  amount 
described  in  paragraph  (c)(4)(ii)  of  this 
section  (the  section  585  level).   . 

(3)  Section  481(a)  adjustment.  The 
amount  of  the  former  thrift  institution's 
section  481(a)  adjustment,  if  any,  is  the 
amount  by  which  the  amount  of  the 
institution's  reserve  for  bad  debts  as  of 
the  close  of  the  taxable  year 
immediately  preceding  the  ineligibility 
year  (detennined  as  described  in 
paragraph  (c)(2)(ii)  of  this  section),  is 
greater  or  less  than  the  amount  to  which 
the.institution's  reserve  is  restated 
under  paragraph  (c)(4)(ii)  of  this  section. 
The  institution  must  take  the  amount  of. 
the  section  481(a)  adjustment  into 
account  in  the  manner  provided  by 
paragraph  (c)(2)(iii)  of  this  section  for 
including  amounts  of  income. 

(4)  Base  year  amount  For  purposes  of 
applying  S  1.585-2(c)(l)(iii)  to  compute 
additions  to  the  reserve  for  the 
ineligibility  year  and  any  succeeding 
taxable  year,  the  balance  of  the 
institution's  reserve  for  bad  debts  as  of 
the  close  of  the  base  year  is  the 
institution's  6-year  moving  average 
amount,  determined  by  applying  S  1.585- 
2(c)(l)(ii)  for  the  institution's  last 
taxable  year,  if  any,  beginning  before 
1988.  If  the  institution  has  no  taxable 
year  beginning  before  1988,  its  base  year 
amount  is  zero. 

(5)  Example.  The  following  example 
illustrates  the  principles  of  this 
paragraph  (d): 

Example.  Thrift  institution  T,  a  calendar 
year  taxpayer,  seeks  to  change  under  §  1.593- 
13  to  the  reserve  method  of  section  585.  Ts 
ineligibility  year  is  1992.  T  has  been  in 
existence  for  more  than  6  years  as  of  the 
beginning  of  1992,  and  no  portion  of  a  section 
461(8)  adjustment  relating  to  Ts  method  of 
accounting  for  bad  debts  remains  outstanding 
at  the  beginning  of  1992.  The  balance  of  Ts 
bad  debt  reserve  at  the  end  of  1991  it 
$800,000.  Pursuant  to  i  1.593-13(d)(2),  T  must 
restate  its  reserve  as  of  January  1, 1992,  to  its 
6-year  moving  average  amount,  determined 
by  applying  i  1.585-2(c)(l)(ii)  for  1991.  T» 
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bad  debta  (adjustid  far  retaverics)  and  losas 
outstandnig  ate  ••  foUoMrs: 
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BatfdaU* 

Loan*  al  y«ar-«nd 

1041 

S4ao.ooo 

420.320 
360,000 
309.450 

ZTOJOOO 
2«L230 

sso.ooaooo 

1990 

46.000.000 

1969. 

1966 - 

1987     ,„,. 

1986 . 

30.500.000 
32.500.000 

2o^ooaooo 

21i)00.000 

Tow 

£000.000 

200.000,000 

The  ratio  of  Ts  total  bad  debts  from  1988 
through  1991,  to  its  total  loans  outstanding 
during  the  same  period,  h  l/lOO.  Thad  $50 
million  of  loetw  outstanding  at  the  end  of 
1991.  and  1/100  of  this  amount  is  SSOO.OOa 
Thus,  T'b  6-year  moving  average  amount  as  of 
the  end  of  1991  is  SSOOjOOO,  and  T  most 
restate  its  reserve  to  this  amount  as  of 
January  1. 1992.  Pursuant  to  5  1.593-13(dK3). 
the  amount  of  Ts  section  4«{a)  adjnstment  is 
$300,000  (S80O,00O-$S0a00O].  Pursuant  to 
§  1.593-13td)(3).  T  must  tnchide  this  amount 
in  incaoK  ratably  wrer  6  taxable  years, 
beginni]^  in  1992.  For  1992  and  later  years,  T 
may  deduct  amounts  allowed  under  section 
585  for  additions  to  the  reserve.  For  purposes 
of  computing  these  amounts,  pursuant  to 
}  1.593-13td}(4)  T'b  base  year  amount  is  its  6- 
year  moving  average  amount,  determined  by 
applymg  S  1.5«5-2{cMlKn)  ftw  ^997. 

(e)  Election  to  net  section  48J(aJ 
adjustments.  If  any  portion  of  a  section 
481(a)  ad)ustment  resulting  from  any 
prior  change  in  an  institution's  method 
of  accounting  for  bad  debts  remains 
outstanding  at  the  beginning  of  the 
taxable  year  in  which  the  institution 
changes  under  this  section  from  the 
reserve  method  of  section  593,  the 
institution  may  elect-to  net  section 
481  (a)  adjustments  under  the  principles 
of  §  1.593-14fd)(4),  See  Example  3  in 
§  1.593-14(dj(6J  for  an  iHustration  of  this 
provision.  | 

§  1593-1 4    Former  thrift  institutions  that 
regain  eligiWIity  to  use  the  reserve  method 
of  section  S93. 

(a)  Requirement  of  change— {\)  In 
general.  Except  as  otherwise  provided  in 
paragraph  (a)(2)  of  this  section,  this 
section  apphes  to  any  institution  to 
which  §  1.593-12  applies  for  an 
ineligibility  year  and  which  becomes 
eligible,  in  a  later  year,  to  maintain  a 
reserve  for  bad  debts  under  section  593. 
An  institution  may  not  maintain  a 
reserve  under  section  585  for  any  year  in 
which  it  is  eligible  to  maintain  a  reserve 
under  section  593.  Therefore,  if  an 
institution  to  which  this  section  applies 
maintains  a  reserve  under  section  585, 
the  institution  must  obtain  the 
Commissioner's  consent  to  change 
either  to  the  specific  charge-off  method 
of  accounting  for  bad  debts  under 
section  166,  or  to  the  reserve  method  of 
section  593,  in  the  year  that  it  regains  its 


eligibiHty  to  maintain  a  reserve  under 
section  593.  If  an  inshtation  to  which 
this  section  applies  uses  the  specific 
charge-off  methoti,  it  may  seek  the 
Commissioner's  consent  to  ch.ange  back 
to  the  reserve  method  of  section  59a  in 
«iy  year  that  it  is  eligible  to  use  this 
method.  Any  8»cb  change  from  the 
reserve  method  of  section  585  or  the 
specific  charge-off  method  must  be 
made  in  accwrfance  with  this  section. 
Paragraph  (b)  of  this  section  contains 
rules  for  obtaining  rtie  Commissioner's 
consent  to  the  change;  paragraph  (cj 
contains  rules  for  changing  to  the 
specific  charge-off  method;  and 
paragraph  (d)  contains  rules  for 
returning  to  the  reserve  method  of 
section  593. 

(2)  Certain  section  381(a) 
transactions.  This  paragraph  (a){2) 
applies  to  an  institution  described  in  the 
first  sentence  of  paragraph  (a)(lj  of  rtiis 
section  if  the  institution  regains  its 
eligibility  to  maintain  a  reserve  under 
section  593  in  a  transaction  to  which 
section  381(a)  applies,  and  section 
381(c)(4)  and  \  I.381(c){4)-1  require  the 
institution  to  change  its  method  of 
accounting  for  bad  debts  because 
parties  to  the  section  381(a)  transaction 
use  different  methods  of  accounting  for 
bad  debts.  If  this  paragraph  (a)(2) 
applies,  section  381(c)(4)  and 
§  I.381(c){4)-1  determine  the  method  of 
accounting  for  bad  debts  to  which  the 
institution  mast  change.  However,  the 
principles  of  this  §  1.593-14  determine 
the  manner  of  effecting  the  change.  The 
Secretary  may  prescribe  rules  for 
applying  the  principles^f  S  1. 593-14  in 
these  section  381(a)  transactions. 

(b)  Consent  of  Commissioner — (1)  In 
general  An  institution  must  obtain  the 
consent  of  the  Commissioner  in  order  to 
change  its  method  of  accounting  for  bad 
debts  under  this  section.  To  request  the 
Commissioner's  consent  to  a  change 
under  this  section,  an  institution  must 
file  a  completed  Form  3115  (Application 
for  Change  in  Accounting  Method).  See 
§  1.446-l(e)(3)(i).  The  form  must  explain 
the  computation  of  the  institution's  new 
reserve  balance  (if  any),  the 
computation  of  the  institution's  section 
481(a)  adjustment  (if  any),  and  the 
expected  time  and  manner  of  taking  the 
adjustment  info  account.  The  following 
words  must  be  typed  or  legibly  printed 
at  the  top  of  page  1  of  the  fwrn:  "Change 
to  Spedfic  Charge-off  Method  under 
§  1.593-14"  or  "Return  to  Section  593 
Reserve  Method  under  §  1.593-14."  The 
original  of  the  completed  form  must  be 
filed  by  attaching  it  to  the  institution's 
timely  Tiled  (taking  extensions  into 
account)  original  federal  income  tax 
return  for  the  taxable  year  in  which  the 
institution  seeks  to  change  its  method  of 


accountiRS  for  bad  debts  ("year  of 
change  "^  A  copy  of  the  cornpleted  form 
must  be  filed  with  the  Commissioner  (rf 
Internal  Revenue  (CC;IT&A:9J.  1111 
Constitution  Avenue,  NW,  Wasi^ng'o'"' 
DC  20224,  by  the  due  date  (including 
exteasrans)  of  the  institution's  original 
federal  income  tax  return  for  the  year  of 
change. 

(2)  Presumption  of  consent  An 
institution  may  assume  that  consent  to  a 
change  under  this  section  has  been 
granted  if^ 

(i)  The  institation  has  complied  with 
9}  1.503-12  and  1.593-13  and  this 
sectkm: 

jii)  The  Internal  Revenue  Service  does 
not  notify  the  institution,  within  90  days 
after  the  doe  date  (including  extensions) 
of  the  institution's  original  federal 
income  tax  return  for  the  year  of  change, 
that  consent  to  the  diange  is  denied-. 

and 
(iii)  The  change  is  either— (A)  A 

change  to  the  reserve  method  of  section 
593  and  die  mstitutton  has  not  changed 
from  tha  me^K)d  more  than  once  m  the 
6  taxable  years  immediately  before  the 
year  of  change,  or 

(B)  A  change  from  the  reserve  method 
of  section  565  to  the  specific  charge-off 
method. 

(c)  Change  to  the  specific  charge-off 
method— {1)  Jn  general.  An  institution 
that  changes  to  the  specific  chaige^jff 
method  may  not  deduct,  for  the  year  of 
change  or  any  succeeding  taxable  year 
in  which  it  remains  on  this  method,  any 
amount  for  an  addition  to  a  reserve  for 
bad  debts.  However,  for  these  years,  the 
institution  may  deduct  amounts  allowed 
under  section  166(a)  for  specific  debts 
that  become  worthless  in  whole  or  in 
part. 

(2)  Treatment  of  reserve.  In  order  to 
change  from  the  reserve  method  of 
section  585  to  the  specific  charge-off 
method,  an  institution  must  restate  the 
amount  of  its  reserve  for  bad  debts  to 
zero  as  of  the  first  day  of  the  year  of 
change.  The  amount  of  the  institution's 
section  481(a)  adjustment  is  the  amount 
of  the  institution's  reserve  for  bad  debts 
as  of  the  close  of  the  taxable  year 
immediately  preceding  the  year  of 
change.  The  institution  must  take  its 
section  481(a)  adjustment  into  account 
as  provided  in  §  1.593-13(c}(2)(iii).  In 
applying  §  1.593-13(c)(2)(iii)  for  this 
ptupose.  the  year  of  change  is  treated  as 
the  ineligibility  year.  If  any  portion  of  a 
section  481(a)  adjustment  resulting  from 
any  prior  change  in  the  institution's 
method  of  accounting  for  bad  debts 
remains  outstanding  at  the  beginning  of 
the  jrear  of  change,  the  institution  may 
elect  to  net  section  481(a)  adjastments 
under  the  [mnciples  of  §  1.59»-14(dM4). 
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(d)  Return  to  the  reseVve  method  of 
section  593 — (1)  In  general.  An 
institution  that  changes  back  to  the 
reserve  method  of  section  593  must 
establish  or  restate  the  amount  of  its 
reserve  for  bad  debts  as  provided  in 
paragraph  (d](2]  of  this  section,  and  it 
must  take  into  account  the  amount  of  its 
section  481(a}  adjustment,  if  any,  as 
provided  in  paragraphs  (d)(3)  and  (d)(4) 
of  this  section.  The  institution  may 
deduct  additions  to  its  reserve  for  bad 
debts,  to  the  extent  allowed  by  section 
593,  for  the  year  of  change  and  for 
succeeding  taxable  years  in  which  it 
remains  eligible  to  use  the  reserve 
method  of  section  593.  For  purposes  of 
computing  these  additions,  an  institution 
that  does  not  make  the  election  allowed 
by  paragraph  (d)(2)(ii)  of  this  section 
must  determine  its  base  year  amount 
under  S  1.593-13(d)(4). 

(2)  Establishing  or  restating  reserve  to 
section  593  level— {i)  In  general.  In  order 
to  change  back  to  the  reserve  method  of 
section  593,  an  institution  must  establish 
or  restate  the  amount  of  its  reserve  for 
bad  debts  as  of  the  first  day  of  the  year 
of  change.  The  initial  or  restated 
balance  of  the  reserve  is  the  amount 
determined  under  paragraph  (d)(2)(i) 
(A),  (B)  or  (C)  of  this  section  (but  not 
less  than  the  amount  determined  under 
paragraph  (d)(2)(i)(A)  of  this  section). 
For  rules  on  allocating  a  reserve  balance 
determined  under  paragraph  (d)(2)(i)  (A) 
or  (B)  of  this  section,  see  paragraph 
(d)(2)(iii)  of  this  section. 

(A)  Experience  method  balance.  The 
amount  determined  under  this 
paragraph  (d)(2)(i)(A)  is  the  institution's 
6-year  moving  average  amount, 
determined  by  applying  §  1.585- 
2(c](l)(ii)  for  the  taxable  year 
immediately  preceding  the  year  of 
change. 

(B)  Percentage  of  taxable  income 
method  balance.  Tlie  amoimt 
determined  under  this  paragraph 
(d](2)(i)(B)  is  the  amount  that  the 
institution's  reserve  would  have  been  on 
the  first  day  of  the  year  of  change  if  the 
institution  had  maintained  a  reserve 
consistently  under  the  percentage  of 
taxable  income  method  of  section 
593(b)(2),  applying  section  593(b)(2]  as  it 
is  in  effect  on  that  first  day.  For  this 
purpose,  section  593(b)(2)  is  applied 
without  regard  to  the  reduction 
described  in  section  593(b)(2)(B)  and 
without  regard  to  the  limits  of  sections 
593(b)(l)(B)(ii)  and  593(b)(2)(C).  In 
determining  the  amount  under  this 
paragraph  (d)(2)(i)(B),  an  institution  may 
take  into  accoimt  all  of  its  taxable  years 
of  existence  or  any  number  of  its  most 
recent  consecutive  taxable  years.  For 
this  purpose,  an  institution's  taxable 


years  of  existence  include  those  of  any 
corporation  from  which  the  institution 
acquired  loan  assets  in  a  transaction  to 
which  section  381(a)  applies. 

(C)  Safe  harbor  balance.  The  amount 
determined  under  this  paragraph 
(d)(2)(i)(C)  if- 

[1]  With  regard  to  the  institution's 
reserve  for  losses  on  nonqualifying 
loans,  the  institution's  6-year  moving 
average  amount  for  nonqualifying  loans 
(determined  by  applying  {  1.585- 
2(c)(l)(ii)  with  respect  to  nonqualifying 
loans  for  the  taxable  year  immediately 
preceding  the  year  of  change),  and 

[2]  With  regard  to  the  institution's 
reserve  for  losses  on  qualifying  real 
phiperty  loans,  the  sum  of— 

(/)  The  amount  that  equals  25  percent 
of  the  balance  of  the  institution's 
reserve  under  section  593  for  losses  on 
qualifying  real  property  loans  at  the  end 
of  the  institution's  last  taxable  year 
beginning  before  January  1, 1987,  and 

[ii]  The  amount  determined  under 
paragraph  (d)(2](i)(B)  of  this  section 
with  respect  to  all  succeeding  taxable 
years  (taking  into  account  the  reduction 
described  in  section  S93(b)(2)(B)). 

(ii)  One-year  election— {A)  In  general. 
This  paragraph,  (d)(2)(ii)  applies  to  any 
institution  that  changes  from  the  reserve 
method  of  section  593  in  an  ineligibility 
year,  in  accordance  with  SS  1.593-12 
and  1.593-13,  and  obtains  the 
Commissioner's  consent  to  change  back 
to  this  method  in  the  taxable  year 
immediately  succeeding  the  ineligibility 
year.  Except  as  otherwise  provided  in 
paragraph  (d)(2)(ii)(B)  of  this  section,  an 
institution  to  which  this  paragraph 
(d)(2)(ii)  applies  may  elect  to  treat  itself 
in  tiie  ineligibility  year  and  the  taxable 
year  immediately  succeeding  the 
ineligibility  year  as  if  it  had  not  been 
required  to  change,  and  had  not 
changed,  from  the  reserve  method  of 
section  593  [i.e.,  as  if  it  had  not  become 
ineligible  to  maintain  a  reserve  under 
section  593  and  had  continued  to 
maintain  its  reserve  under  section  593). 
Any  election  under  this  paragraph 
(d)(2)(ii)  must  be  made  by  the  due  date 
(including  extensions)  of  the  institution's 
original  federal  income  tax  return  for  the 
taxable  year  immediately  succeeding 
the  ineligibility  year.  To  make  the 
election,  an  institution  must — 

[1]  File-an  amended  federal  income 
tax  return  for  the  ineligibility  year, 
treating  itself  as  remaining  on  the 
reserve  method  of  section  593  in  that 
yean 

[2]  File  its  original  federal  income  tax 
return  for  the  taxable  year  immediately 
succeeding  the  ineligibility  year,  treating 
itself  as  having  remained  on  the  reserve 
method  of  section  593  in  the  ineligibility 


year  and  remaining  on  that  method  in 
the  immediately  succeeding  taxable 
yean  and 

(J)  Cleariy  state,  on  its  Form  3115 
completed  and  filed  in  accordance  with 
tiie  requirements  of  paragraph  (b)  of  this 
section,  that  the  institution  is  making  the 
one-year  election  under  S  1.593- 
14(d)(2)(ii). 

(B)  Six-year  limitation.  If  an 
institution  makes  the  election  allowed 
by  paragraph  (d)(2)(ii)(A)  of  this  section 
for  an  ineligibility  year,  the  institution 
may  not  make  the  same  election  for  any 
succeeding  ineligibility  year  that  is  less 
than  6  taxable  years  after  the 
ineligibility  year  for  which  the  election 
is  made. 

(iii)  Allocation  of  reserve.  If  an- 
institution  determines  the  initial  or 
restated  balance  of  its  reserve  under 
paragraph  (d](2)(i)  (A)  or  (B)  of  this 
section,  the  institution  must  allocate  this 
balance  between  a  reserve  for  losses  on 
qualifying  real  property  loans  and  a 
reserve  for  losses  on  nonqualifying 
loans.  The  amount  of  the  reserve 
balance  to  be  allocated  to  the  reserve 
for  losses  on  nonqualifying  loans  is  the 
institution's  6-year  moving  average 
amount  for  nonqualifying  loans, 
determined  by  applying  S  1-585- 
2(c)(l)(ii)  with  respect  to  nonqualifying 
loans  for  the  taxable  year  immediately 
preceding  the  year  of  change.  The 
remainder  of  the  reserve  balance  is 
allocated  to  the  reserve  for  losses  on 
qualifying  real  property  loans. 

(3)  Section  481(a)  adjustment.  The 
amount  of  an  institution's  section  481(a) 
adjustment,  if  any,  upon  changing  back 
to  the  reserve  method  of  section  593  is 
the  amount  by  which  the  institution's 
initial  or  restated  reserve  l)alance  (as 
determined  under  paragraph  (d)(2)(i)  of 
this  section),  is  greater  or  less  than  the 
institution's  reserve  balance  (if  any)  as 
of  the  close  of  the  taxable  year 
immediately  preceding  the  year  of 
change.  The  institution  must  take  the 
amount  of  the  section  481(a)  adjustment 
into  account  in  the  manner  provided  by 
§  1.593-13(c)(2)(iii)  for  including 
amounts  in  income.  For  purposes  of 
applying  S  1.593-13(c)(2)(iii),  the  year  of 
change  is  treated  as  the  ineligibility 
year. 

(4)  Election  to  net  section  481(a) 
adjustments. — (i)  In  general  If  a  portion 
of  a  section  481(a)  adjustment  resulting 
from  a  prior  change  in  the  institution's 
method  of  accounting  for  bad  debts 
remains  outstanding  at  the  beginning  of 
the  taxable  year  in  which  the  institution 
changes  under  fi  1.593-13  from  the 
reserve  method  of  section  593  or 
changes  under  this  section  to  either  the 
specific  charge-off  method  or  the  reserve 
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method  6{  sectioD  593.  the  institution 
may  elect  to  net  sedioa  481  (.a) 
adjustments  under  the  rules  of  this 
paragraph  (d)(4)  for  the  taxable  year  ol 
the  change  to  oc  from  the  reserve 
method  of  section  503.  Any  election  to 
net  section  4&l[a}  adjustments  under 
this  paragraph  (d](4}  must  be  made  by 
clearly  stating,  on  the  institution's  Fcwfo 
3115.  completed  and  filed  in  accordance 
with  the  requirements  of  para^aph  (b) 
of  this  sectkn,  that  the  institution  is 
electing  to  net  section  481(a) 
at^traents  under  i  1.593-14(d)(4}.  See 
paragra^ih  (d)(5]  of  this  section  for  ndes 
that  apply  in  soiae  cases  if  an  electi(m  to 
net  section  461  (a)  adiustments  ia  ao* 
made. 

(ii)  Consistency  in  netting.  This 
paragraph  (d)(4](ii)  applies  if  an 
institution  nets  section  481(a) 
adjustments  under  this  paragraph  (dU4) 
for  a  taxabte  year  and  any  portion  of  the 
resulting  net  section  481(a)  adjustment 
remains  outstanding  at  the  beginning  ol 
any  succeeding  taxable  year  in  which 
the  institution  changes  its  method  of 
accouDtiag  for  bad  debts.  If  the  change 
in  the  succeeding  taxable  year  is  a 
change  under  this  section  of  S  1.593-13, 
the  institution  must  net  section  481  (a) 
adjustments  wider  this  paragraph  (d)(4) 
for  the  succeeding  taxable  year.  If  tht 
change  in  the  succeeding  taxable  year  is 
not  a  change  under  this  section  or 
§  1.593-13.  the  Commissioner  may 
require  tke  institution  to  net  section 
481(a)  adjustments  nnder  the  principles 
of  this  para^aph  (d)(4)  Cor  &e 
succeeding  taxable  year. 

(iii)  Amount  of  net  section  481(a) 
adjustiaenL  To  determine  the  amount  of 
a  net  section  4ai(a)  adjustment  an 
institution  must  conbine  the  amount  of 
its  current  section  481(a)  adjustment 
with  aiqr  outstanding  portion  of  a 
section  481(a)  adjustment  resulting  from 
any  prior  change  in  the  institution's 
method  of  accounting  for  bad  debts.  To 
combine  these  araoonts,  the  institution 
most  add  tke  outstanding  unounts  of 
any  section  481(a}  adjustments  that  are 
to  be  included  is  income  ("positive" 
adjustments)  and  subtract  the 
outstanding  amounts  of  any  adjustments 
that  are  to  be  deducted  from  income 
("negative"  adjustments).  The  remainder 
(whether  positive  or  negative)  ia  the 
amount  of  the  institution's  net  section 
481(a)  adjustment 

(ivj  Dedactingo  negative  net  section 
481(aJ  adfastmenL  V  the  insbtution  is 
returning  to  the  reserve  metbod  of 
section  569  in  accordwtce  with  9  U93- 
14  and  the  instrtutioa's  net  section  4Bl(a) 
adjustment  is  aegetlTe.  the  iastittttion 
must  dedDd  this  anonnt  ia  tke  maaner 
provided  by  I  l.Si9-43(cX2Xnt)  for 


including  amounts  io  income.  For 
purposes  of  applying  S  1.583r-13(c)(2Uiii). 
the  year  of  change  is  treated  aa  the 
ineligibility  year.  If  the  institution  is 
changing  &om  the  reserve  method  ci 
section  593  in  accordance  with  i  1.593- 
13  and  the  institution's  net  section  481(a) 
adjustment  is  negative,  the  iastitutioa 
must  deduct  this  amount  ratably  over 
the  remainder  of  the  period  originally 
prescribed  for  deducting  the  amount  of 
the  most  recent  negative  section  481(a) 
adjustment  resulting  from  a  change  in 
the  institution's  method  of  accounting 
for  bad  debts. 

(v)  Including  in  income  a  positive  net 
section  461(a)  adjustment  If  the 
institution  is  returning  to  the  reserve 
method  of  section  593  in  accordance 
with  S  1-593-14  and  the  amount  of  the 
institution's  net  section  481(a) 
adjustment  is  positive,  the  institution 
must  include  this  wnount  in  incoote 
ratably  over  the  remainder  of  the  period 
originally  prescribed  for  including  the 
amount  of  the  most  recent  positive 
section  481(a}  adjustment  resulting  from 
a  change  ia  the  institution's  method  of 
accounting  for  bad  debts.  If  this  most 
recent  positive  adjustment  resulted  from 
the  institBtion's  use  erf  the  recapture 
method  of  9 1.565-8  (either  pursuant  to 
8  l.S98-13(cU3Miv)  or  otherwise),  tha 
period  originally  prescribed  for 
including  the  amount  of  this  adjustment 
is  considered  to  be  the  longer  of:  the 
period  originally  prescribed  by  \  Ufl3- 
13(c)(3)(iv)  for  including  the  section  583 
porti<Hi  of  this  adjustment:  or  the  4-yeai 
period  originally  prescribed  by  J  1.585- 
e(b)  for  isicku^ng  this  adjustment 
(determined  without  regard  to  section 
585(cK3KB)  and  1 1.585-6(d]  for  the 
taxable  year  in  which  the  institution 
changes  back  to  the  reserve  method  of 
section  593  and  subsequent  taxable 
years).  If  the  institution  is  changing  from 
the  reserve  method  of  section  593  ia 
accordance  with  1 1.503-13  and  the 
institution's  net  section  481(a) 
adjustment  is  positive,  the  institution 
must  inchide  this  amount  in  income  in 
the  manner  provided  by  §  1.583- 
13(cK2)(iii).  For  purposes  of  applying 
5  1.593-13(cK2){iii).  the  ye«  of  change  is 
treated  as  the  inriigibility  year. 

(5)  Treatment  of  prior  section  481(ai 
adjustment  wiihoat  netting.  This 
paragraph  (dM^  apphes  to  an  institution 
that  does  not  elect  to  net  section  481ia) 
adjustments  under  par^raph  (dM4)  of 
this  section  if  some  portion  of  a  section 
481(a)  adjustment  resulting  from  a  prior 
change  in  the  institutiixi's  method  of 
accounting  for  bad  debts  remains 
outstanding  at  the  begiiming  of  tha 
taxaMe  year  in  which  the  institution 
changes  back  under  this  section  to  the 


reserve  metbod  of  section  503.  An 
institution  to  which  this  paragrai^  (d)i5) 
applies  must  take  the  outstanda^ 
portion  of  any  sudh  prior  section  481(a) 
adjustment  into  account  as  (Higinally 
prescribed.  However,  if  a  prior 
adjustment  resisted  fron  the 
institution's  use  of  the  recapture  method 
of  S  1.585-6  (either  pursuant  to  i  1.503- 
13(c)(3)tiv)  or  otherwise),  the  institution 
must  include  the  outstanding  portion  of 
the  adiastment  in  income  ratably  over 
the  remainder  of  the  period  provided  m 
the  second  sentence  of  paragraph 
(d](4](v)  of  this  section. 

6.  Examples.  For  purposes  of  die 
exaa^des  in  diis  section,  the  thrift 
inslitation  ia  a  calendar  year  taxpayer, 
haa  been  in  existence  for  more  tlnn  6 
years,  and  no  portion  of  a  sectiofi  481(a) 
adjustment  reliating  to  the  thrift's 
method  of  accounting  for  bad  debts 
resMins  outstanding  at  the  end  of  1991. 
The  f61h>wing  examples  illustrate  the 
principles  of  this  paragraph  (d): 

Example  1.  (i)  !n  1998  T  changes  ander 
S  1.503-13  iroa  tlw  reterv*  mediod  of  sectioa 
593  to  the  apeci&c  chuge-ofi  method. 
Pursuant  to  1 1JM-I3f^2).  in  1902  R  restates 
its  bad  debt  morve  to  who.  dctenniaeft  the 
amount  of  a  seclioa  4n(a)  adjustneat  and 
begins  to  iackda  this  amount  in  income 
ratably  over  6  taxable  years.  In  1994  T 
becomes  eligible  to  letum  tathc  reserve 
method  o{  section  593  and,  in  accordance 
ivith  8 1.99»-14(b),  obtains  die 
CMnasissioaer'a  consent  to  change.  BecmiseT 
restated  its  reaerva  to  lero  when  it  dianged 
to  the  specific  charge-off  netbod,  T  mist 
establish  a  new  reserve  tot  bad  debts  as  of 
)anuary  1. 1994.  Pursaaat  to  1 1.S93- 
14(d)(2Hi)(B).  T  chooses  to  establish  iU 
reserve  on  the  basis  of  the  percentage  of 
taxable  income  method  of  section  S93(bU2L 
as  that  section  applies  on  January  1. 1904.  For 
each  of  its  taxable  years  from  1952  throogh 
1993  (or  for  any  number  of  its  most  recent 
consecutive  taxable  years],  T  determines,  on 
the  basis  of  its  petmaaeat  records,  tiie 
amount  that  is  B  petcent  of  iU  taxable  incoOM 
(as  defined  in  |  IJOa-aAfbX^)  for  the  year 
and  reduces  tttis  asiount  by  the  amount  of 
loaaa  (adjusted  for  recoveries)  cfaaiged  off  as 
worthless  during  the  year.  The  sum  of  the 
remaining  amounts  ia  the  initial  balancB'Of 
Ta  reserve  under  { 1  JB3-14(dl(2)(iV 

(ii)  The  initial  balance  of  Ts  reserve  under 
8  1.591-14(dM2Kt)  is  SsaaOOO  and  is  not  lower 
than  Ts  ft-yeer  neving  average  amount  for 
1993.  When  T  changed  to  the  speofic  <*arge- 
off  method  la  1982.  the  aaK»at  of  ita  section 
481(a)  adjustaaeat  vdcr  1 1.593-13(c^2Ki>) 
was  $909.0011  Thus.  T  iaduded  $150,000  (Vi  X 
$900000)  io  income  ia  lOOe  and  $150J)00  ia 
1993.  and  the  aaaffiortised  balance  of  the 
adjustment  at  the  beginning  of  1994  was 
$800W)  (S90a000-$300JOOD).  When  Tretums 
to  the  reserve  method  of  section  593  in  19M. 
the  amount  of  it*  section  461(a)  adjBStnwBi 
under  |  lJO»-MfdR^  ia  the  initial  bafonee  of 
ito  reserve  aadetenioMl  mdcr  f  1.SBB- 
14(d)(^i}  f$seaO«n.  T  dects  to  net  section 
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481(a)  adjustments  under  |  l.S93-14(d](4]. 
Pursuant  to  i  1.59»-14(d](4](iii).  Ts  net 
section  481(a]  adjustment  is  $40,000 
($600.000-$560,000).  Pursuant  to  {  1 JS3- 
14(d](4](v),  this  amount  must  be  included  in 
income  ratably  over  the  remaining  portion  of 
the  6-year  period  originally  prescribed  for  the 
first  section  481(a]  adjustment.  Thus,  T 
includes  in  income  $10,000  a  year  in  each  of 
years  1994  through  1997. 

Example  2.  (i)  In  1992  T  changes  from  the 
reserve  method  of  section  593  to  the  reserve 
method  of  section  585  under  { 1.593-13(d).  In 
1995  T  becomes  eligible  to  maintain  a  reserve 
under  section  593;  because  T  is  an  institution 
to  which  section  593  applies.  T  may  no  longer 
maintain  a  reserve  under  section  585. 
Pursuant  to  §  1.59S-14(b],  T  obtains  the 
.  Commissioner's  consent  to  return  to  the 
reserve  method  of  section  593  in  1995. 

(ii)  At  the  end  of  1994  the  amount  of  Ts 
bad  debt  reserve  is  $200,000,  and  the 
unamortized  balance  of  Ts  section  481(a) 
adjustment  under  \  1.593-13(d)(3]  is  $70,000. 
T  restates  its  reserve  to  $300,000  under 
§  1.593-14(d)(2)(i)  as  of  January  1, 1995.  The 
amount  of  Ts  section  481(a]  adjustment 
under  S  l.S93-14(d)(3)  is  $100,000 
(S300,000-$200,000).  T  elecU  to  net  section 
481(a)  adjustment  under  i  1.593-14(d)(4). 
Pursuant  to  \  1.59a-14(d)(4)(iii),  Ts  net 
section  4819a]  adjustment  is  minus  $30,000 
($70,000-$100,000).  Pursuant  to  §  1.593- 
14(d)(4](iv],  T  deducts  $30,000  ratably  over  6 
years,  beginning  in  1995. 

Example  3.  (i)  In  1992  T  changes  under 
i  1.593-13  from  the  reserve  method  of  section 
593  to  the  specific  charge-off  method. 
Pursuant  to  S  1.593-13(c)(2).  in  1992  T  restates 
its  bad  debt  reserve  to  zero,  detennines  the 
amount  of  a  section  481(a)  adjustment,  and 
begins  to  include  this  amount  in  income 
ratably  over  6  taxable  years.  In  1994  T 
returns  to  the  reserve  method  of  section  593 
under  {  1.59^14.  In  connection  with  this 
change,  T  establishes  a  new  bad  debt  reserve 
under  §  1.593-14(d)(2](i),  detennines  the 
amount  of  a  new  section  481(a]  adjustments 
under  S  1.593-14(d)(4).  The  amount  of  Ts  net 
section  481(a]  adjustment  is  $40,000  and 
under  {  1.593-14(b](4](v)  is  to  be  included  in 
income  ratably  over  the  4  taxable  years 
remaining  in  the  period  prescribed  for 
including  Ts  first  section  481(a)  adjustment. 
Thus,  in  1994  T  includes  $10,000  of  this 
amount  in  income,  and  at  the  beginning  of 
1995  the  unamortized  balance  of  Ts  net 
section  481(a)  adjustment  is  $30,000 
($40.000-$10.000]. 

(ii)  In  1995  T  again  changes  under  {  1.593- 
13  to  the  specific  charge-off  method.  In 
connection  with  this  change,  in  1995  T 
restates  its  reserve  to  zero  under  1 1.593- 
13(c)(2)(i)  and  determines  the  amount  of  a 
section  481(a)  adjustment  imder  S  1.593- 
14(d](4)(ii),  because  T  elected  to  net  section 
461(a)  adjustments  for  its  1994  return  to 
section  593,  T  also  must  net  section  481(a) 
adjustments  for  its  1995  change  from  section 
593.  Under  the  principles  of  §  1.593- 
14(d)(4)(iii),  the  amount  of  Ts  new  net 
adjustment  is  $53a000  ($5004)00 -«- $30.00(4. 
Under  the  principles  of  i  l.S03-14(d)(4Hiv). 


$530,000  must  be  included  in  income  ratably 
over  e  taxable  years,  beginning  in  1995. 
Ftwl  T.  Goldberg,  Ir., 

Cowmissionerof  Internal  Revenue. 
[FR  Doc.  92-097  Filed  1-10-42: 8:45  am] 
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26  CFR  Parti 
IFM2-40] 
RIN  154S-A069 

Bad  Debt  Reeervea  of  TMrft 
Institutions;  Hearing 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulations  for  thrift 
institutions  that  become  ineligible  to  use 
the  reserve  method  of  accotmting  for 
bad  debts  allowed  by  section  593  of  the 
Internal  Revenue  Code. 
DATES:  The  public  hearing  will  be  held 
on  Friday,  June  5, 1992,  beginniiig  at  10 
a.m.  Requests  to  speak  and  outlines  of 
oral  comments  must  be  received  by 
Monday.  May  18, 1992. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  IRS  Auditorium,  Seventh 
Floor.  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue,  NW. 
Washington.  DC.  Requests  to  speak  and 
outlines  of  oral  comments  should  be 
submitted  to  the  Internal  Revenue 
Service,  P.O.  Box  7604,  Ben  Franklin 
StaUon.  Attn:  CC:CORP:T:R  (Fl-42-90), 
room  5228.  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Boyer  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate), 
202-377-9231,  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  a  notice 
of  proposed  rulemaking  that  provides 
guidance  for  thrift  institutions  that 
become  ineligible  to  use  the  reserve 
method  of  accounting  for  bad  debts 
allowed  by  Code  section  593.  The 
regulations  set  forth  rules  on  changing 
from  and  returning  to  this  method  of 
accoimting,  and  the  regulations  provide 
procedures  for  complying  with  diese 
rules.  These  regulations  are  issued 
imder  the  authority  of  Code  sections  446 
and  481.  These  regulations  appear  in  the 
proposed  rules  section  of  tHis  issue  of 
the  Federal  Register. 

The  rules  of  S  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Penons  who  have 
submitted  written  comments  within  the 


time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proj;>osed  regulations 
should  submit  not  later  than  Monday, 
May  18, 1992,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject.  , 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 
Dale  D.  Goods, 

Federal  Register  Liaison  Officer,  Assistant  , 
Chief  Counsel  (Corporate). 
[FR  Doc.  92-696  Filed  1-10-92;  8:45  am) 

BNXMQ  COOC  4SW-0t-« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  157 

46  CFR  Parts  31,  32.  35 

[CGDS1-04SI 

RIN211S-AE01 

Structural  and  Operational  Measures 
to  Reduce  Oil  Spills  From  Existing 
Tanit  Vessels  Wittiout  Double  HuHs 

agency:  Coast  Guard.  DOT. 
action:  Advane  notice  of  proposed 
rulemaking,  extension  of  comment 
period.  ^ 

summary:  On  November  1. 1991.  the 
Coast  Guard  published  an  advance 
notice  of  proposed  rulemaking  (ANPRM) 
in  the  Federal  Register  (56  FR  56284) 
soliciting  comments  on  which  structural 
and  operational  measures  should  be 
required  for  existing  tank  vessels 
without  double  hulls  to  provide  as 
substantial  protection  to  the 
environment  as  is  economically  and 
technologically  feasible. 
DATES:  The  comment  period  on  the 
advance  notice  of  proposed  rulemaking 
is  extended  to  January  30. 1992. 
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addresses:  Comments  may  be  mailed 
to  the  Executive  Secretary.  Marine 
Safety  Council.  (G-LRA-2/3406)  (CGD 
91-045),  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW..  Washington. 
DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
B  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  will  become  part  of  the 
public  docket  for  this  rulemaking  and 
will  be  available  for  inspection  or 
copying  at  room  3406,  U.S.  Coast  Guard 
Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  L.  Neyhart,  Project 
Manager,  Oil  Pollution  Act  (OPA  90) 
Staff,  (G-MS-l).  (202)  267-6743,  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Oil  Pollution  Act  of  1990  (OPA 
90).  the  Coast  Guard  published  an 
ANPRM  in  the  Federal  Register  (56  FR 
26517)  on  November  1, 1991.  The  Coast 
Guard  is  extending  the  comment  period 
on  this  ANPRM  which  solicits  comments 
on  which  structural  and  operational 
measures  should  be  required  for  existing 
tank  vessels  without  double  hulls  to 
provide  as  substantial  protection  to  the 
environment  as  is  economically  and 
technologically  feasible.  The  Coast 
Guard  has  received  one  formal  request, 
out  of  14  comments  received  as  of 
December  20, 1991,  for  an  extension  to 
the  comment  period.  Several  other 
conunents  have  suggested  that  an 
extension  would  be  to  the  interest  of 
both  the  public  and  the  Coast  Guard. 
Since  few  substantive  comments  have 
been  received  to  date,  the  Coast  Guard 
considers  an  extension  to  the  comment 
period  advantageous  to  this  rulemaking 
to  provide  additional  time  for 
developing  the  necessary  supporting 
economic  data.  The  Coast  Guard 
strongly  encourages  comments  on  all 
aspects  of  this  rulemaking,  especially 
supporting  economic  data  regarding  the 
di^erent  structural  and  operational 
measures  on  both  ships  and  barges  over 
5,000  gross  tons.  The  Coast  Guard  can 
not  emphasize  enough  the  importance  of 
comments  on  both  the  negative  and 
positive  impact  of  this  rulemaking. 

Dated:  December  23, 1991. 
Oil.  Whitten.  | 

Captain,  U.S.  Coast  Guard;  Acting  Chief. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
|FR  Doc.  92-738  Filed  1-10-92: 8:45  am] 
MLUNQ  CODE  4t10-14-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300242;  FRL  4000-3] 

Sodium  Arsenite;  Revocation  of 
Tolerances 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule. 

summary:  EPA  is  proposing  to  revoke 
all  tolerances  for  sodium  arsenite 
(expressed  as  arsenic  trioxide  (As»Oj)). 
Sodium  arsenite,  an  inorganic  arsenical, 
is  classified  by  EPA  as  a  known  human 
carcinogen.  EPA  is  proposing  to  revoke 
tolerances  set  for  residues  of  sodium 
arsenite  in  liver,  kidney,  fat,  meat,  and 
meat  by-products  of  cattle  and  horses 
(40  CFR  180.335),  resulting  from  the 
insecticidal  use  of  sodium  arsenite,  upon 
publication  of  the  final  rule.  EPA  is 
proposing  to  revoke  the  interim 
tolerance  for  sodium  arsenite  on  grapes 
(40  CFR  180.319),  resulting  from  the 
fungicidal  use  of  sodium  arsenite,  also 
expressed  as  AsjOs,  as  of  June  30, 1994. 
This  proposed  action  is  being  taken 
because  EPA  canceled  the  insecticidal 
use  of  sodium  arsenite  in  1988,  and 
Agtrol  Chemical  Products,  the  sole 
registrant  of  the  fungicidal  use,  has 
requested  voluntary  cancellation  of  its 
two  registrations  of  products  containing 
sodium  arsenite  (EPA  registration 
numbers  55146-35  and  55146-25). 
Elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  has  published  a  final 
order  canceling  these  two  registrations 
of  sodium  arsenite. 

DATES:  Written  comments,  identified  by 
the  document  control  number  OPP- 
300242,  must  be  received  on  or  before 
March  13, 1992. 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (H7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington.  DC 
20460.  In  person,  deliver  comments  to: 
Rm.  1128,  Crystal  Mall  #2,  l92l  Jefferson 
Davis  Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 


may  be  disclosed  publicly  by  EPA      ' 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays.' 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Lisa  Engstrom,  Special  Review  and 
Reregistration  Division  (H7508W). 
Environmental  Protection  Agency,  401 M 
St.  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Special 
Review  Branch,  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)-308-8031. 
SUPPLEMENTARY  INFORMATION: 
L  Introduction  '\ 

EPA  is  proposing  to  revoke  all 
tolerances  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  301  et  seq.  for  the 
insecticide  and  fungicide,  sodium 
arsenite,  also  expressed  as  AszOs.  The 
insecticidal  use  of  sodium  arsenite  was 
canceled  in  1988  due  to  acute  toxicity 
concerns  for  the  general  public  and 
chronic  concerns  for  workers  who 
handle  the  pesticide.  No  further  sale, 
distribution,  or  use  was  allowed  after 
the  date  of  cancellation.  The  sole 
registrant  of  pesticide  products 
containing  sodium  arsenite  as  a 
fungicide,  Agtrol  Chemical  Products, 
requested  voluntary  cancellation  of  the 
last  two  sodium  arsenite  registrations  in 
November  1990>  A  final  order  canceling 
these  registrations  is  published 
elsewhere  in  this  Federal  Register. 

n.  Legal  Background 

Section  408  of  FFDCA  authorizes  the 
establishment  of  tolerances  and 
exemptions  from  tolerances  for  residues 
of  pesticide  chemicals  in  or  on  raw 
agricultural  commodities.  Under  the 
Reorganization  Plan  No.3  of  1970, 4  Stat. 
3086,  which  established  EPA,  the 
authority  to  set  tolerances  for  pesticide 
chemicals  in  raw  agricultural 
commodities  and  processed  food  under 
sections  408  and  409  of  the  FFDCA  was 
transferred  from  the  Food  and  Drug 
Administration  (FDA)  to  the  EPA.  The 
FDA  retains  the  authority  to  enforce  the 
tolerance  and  food  additive  provisions 
imder  this  Plan.  Without  such 
tolerances,  a  food  containing  pesticide 
residues  is  "adulterated"  under  section 
402  of  the  FFDCA,  and  hence  may  not 
legally  be  moved  in  interstate  commerce 
and  is  subject  to  seizure  (21  U.S.C. 
346a(a),  348(a]). 

III.  Regulatory  Background 

EPA  issued  a  Notice  of  Rebuttable 
Presumption  Against  Registration 
(hereafter  referred  to  as  Special  Review) 
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for  the  wood  preservative  and  non-wood 
preservative  uses  of  inorganic  arsenicals 
in  the  Federal  Register  of  October  18, 
1978  (43  FR  48267).  That  Notice  was 
based  on  a  determination  that  use  of  the 
inorganic  arsenicals  met  or  exceeded 
the  risk  criteria  for  carcinogenicity, 
teratogenicity  and  mutagenicity  under 
40  CFR  162.11  (these  criteria  are  now 
found  at  40  CFR  154.7). 

A  Preliminary  Determination  (PD  2/3) 
for  certain  non-wood  preservative  uses 
of  these  inorganic  arsenicals  was  issued 
on  January  2, 1987  (52  FR  132)  proposing 
to  cancel  most  registrations  based  on 
carcinogenicity  risks  to  woriiers  and 
acute  toxicity  to  the  general  public.  On 
June  30, 1988,  EPA  issued  a  Notice  of 
Intent  to  Cancel  (53  FR  24787)  the 
registrations  of  the  insecticidal  use  of 
sodium  arsenite.  The  cancellation  of  the 
insecticidal  use  of  sodium  arsenite 
became  effective  August  1, 1988.- 

Agtrol  Chemical  Products,  the  sole 
registrant  of  the  last  two  remaining 
fungicidal  products  containing  sodium 
arsenite,  requested  voluntary 
cancellation  November  13, 1990.  A 
Notice  announcing  the  receipt  of  the 
request  was  published  June  19. 1991  (56 
FR  28154).  There  was  a  comment  period 
of  90  days  to  allow  parties  other  than 
the  registrant  to  have  the  registrations 
transferred  to  them  or  to  allow  Agtrol  to 
withdraw  its  request.  No  responses 
were  received  within  the  comment 
period  and  Agtrol  did  not  withdraw  its 
request  for  voluntary  cancellation.  Thus. 
EPA  has  issued  a  cancellation  order 
which  is  published  elsewhere  in  this 
Federal  Reyster. 

IV.  Current  Proposal 

EPA  is  proposing  to  revoke  tolerances 
for  the  insecticidal  use  of  sodium 
arsenite  resulting  from  dermal 
application  to  animals  found  at  40  CFR 
180.335.  The  tolerances  are:  2.7  parts  per 
million  (ppm)  in  the  kidney  and  liver  of 
cattle  and  horses  and  0.7  ppm  in  the 
meat,  fat.  and  meat  by-products  (except 
kidney  and  liver)  of  cattle  and  horses. 
The  insecticidal  use  of  sodium  arsenite 
use  was  canceled  in  1988.  Consequently, 
ample  time  has  passed  to  allow  legally- 
treated  commodities  (i.e..  before  the 
1988  cancellation)  to  pass  through  the 
channels  of  trade.  EPA  is  proposing  to 
revoke  the  tolerances  for  sodium 
arsenite  found  at  40  CFR  180.335 
immediately  upon  publication  of  the 
final  tolerance  revocation.  Although 
sodium  arsenite  insecticide  use  in  the 
United  States  is  now  illegal,  sodium 
arsenite  is  currently  used  in  other 
countries.  Once  the  tolerances  for 
sodium  arsenite  are  revoked,  it  will  be 
unlawful  to  import  into  the  United 


States  any  commodities  treated  with 
sodium  arsenite. 

EPA  is  also  proposing  to  revoke  the 
interim  tolerance  of  0.05  ppm  for  the 
fungicidal  use  of  sodium  arsenite  in  or 
on  the  raw  agricultural  commodity 
grapes  found  at  40  CFR  180.319.  Sodium 
arsenite  is  applied  to  dormant  grape 
vines  during  December  and  January  to 
control  two  types  of  fungal  diseases  in 
California  only.  As  outlined  in  the 
Cancellation  Order  accompanying  this 
proposed  tolerance  revocation,  EPA  has 
granted  the  registrants  a  1  year  period 
after  the  date  of  cancellation  to 
distribute  and  sell  existing  stocks  of 
canceled  sodium  arsenite  fungicide 
products.  Anyone  other  than  the 
registrant  may  sell  products  containing 
sodium  arsenite  until  stocks  have  been 
exhausted.  In  their  letter  requesting 
voluntary  cancellation,  Agtrol  reported 
that  they  had  approximately  30,000 
gallons  of  stocks  ready  for  the  next 
growing  season.  Based  on  average  use 
of  approximately  23,000  gallons  per  year 
'  over  the  past  decade,  EPA  estimates 
stock  depletion  could  occur  over  the 
next  two  growing  seasons.  It  should  be 
noted  that  the  annual  usage  given  above 
is  an  average  figure.  The  amount  of 
sodium  arsenite  used  depends  on  the 
extent  of  disease  outbreak:  some  years 
require  no  treatment.  Thus,  allowing  a 
year  for  the  registrant  to  sell  the 
remainder  of  their  existing  stocks,  plus 
the  2  years  assumed  for  stock  depletion, 
EPA  is  assuming  that  the  existing 
sodium  arsenite  stocks  will  have  been 
exhausted  by  January  1994.  EPA  is 
proposing  to  revoke  the  interim 
tolerance  for  sodium  arsenite  on  grapes 
(40  CFR  180.319)  6  months  after  the 
approximate  date  of  last  use,  or  June 
1994.  This  6  months  after  last  use  is 
intended  to  allow  grapes  which  were 
legally  treated  to  pass  through  the 
channels  of  trade.  Since  inorganic 
arsenicals  have  been  classified  by  EPA 
as  known  human  carcinogens,  and  there 
are  no  longer  registrations  for  products 
containing  sodium  arsenite,  EPA 
believes  that  it  is  appropriate  to  propose 
revocation  of  the  interim  tolerance  at 
this  time. 

Arsenic  can  occur  in  foods  naturally 
in  the  form  of  organic  arsenic.  Organic 
forms  of  arsenic  are  not  believed  to  be 
of  concern,  as  they  occur  in  a  form  that 
.  is  readily  excreted  by  humans.  Because 
current  analytical  methods  do  not 
distinguish  between  organic  and 
inorganic  arsenic  (sodium  arsenite  is  an 
inorganic  arsenical),  testing  of  untreated 
commodities  may  yield  low  levels  of 
arsenic  residues,  expressed  as  AsjOa. 
As  mentioned  above,  since  sodium 
arsenite  use  is  expected  to  cease  after 


January  1994,  EPA  believes  it  is 
appropriate  to  revoke  the  tolerances 
which  are  set  for  residues  of  the 
pesticide  sodium  arsenite. 

V.  Public  Comment  Procedures 

A  comment  period  of  60  days  has 
been  provided  to  allow  registrants, 
affected  parties  and  the  public  an 
opportunity  to  comment  on  this 
proposal.  EPA  will  consider  pertinent 
data  and  information  regarding 
assumptions  used  in  determining  the 
proposed  date  of  revocation  (June  30. 
1994)  when  developing  the  final 
tolerance  revocation. 

Any  person  who  has  registered  or 
submitted  an  application  for  the 
registration  of  a  pesticide  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
which  contains  sodium  arsenite  may 
request,  within  60  days  after  publication 
of  this  document  in  the  Federal  Register, 
that  this  proposal  to  revoke  the  sodium 
arsenite  tolerances  listed  at  40  CFR 
180.335  and  the  interim  tolerance  at  40 
CFR  180.319  be  referred  to  an  advisory 
committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA). 

Interested  persons  are  invited  to 
submit  written  comments  on  this 
proposal  to  EPA.  Comments  must  be 
submitted  by  March  13, 1992.  Comments 
must  bear  a  notation  indicating  the 
document  control  number,  (OPP- 
300242).  Three  copies  of  the  comments 
should  be  submitted  to  facilitate  the 
work  of  the  Agency  in  reviewing  the 
comments.  All  written  comments  filed 
pursuant  to  this  notice  will  be  available 
for  public  inspection  in  room  1128, 
CM  #2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA.  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act, 
EPA  has  analyzed  the  costs  and  benefits 
of  this  proposal.  This  analysis  is 
available  for  public  inspection  in  room 
1128  at  the  address  given  above. 

VI.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  the 
Agency  must  determine  whether  a 
proposed  regulatory  action  is  "major" 
and,  therefore,  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
that  this  proposed  rule  is  not  a  major 
regulatory  action,  i.e.,  it  will  not  have  an 
annual  effect  on  the  economy  of  at  least 
$100  million,  will  not  cause  a  major 
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mcrease  in  prices,  and  will  not  have  a 
significant  adverse  effect  on  competition 
or  the  ability  of  U.S.  enterprises  to 
compete  with  foreign  enterprises. 

This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  as  required  by  E.0. 12291. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Rejjuiatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354;  94  Stat.  1164,  5  U.S.C. 
601  et  seq  ],  and  it  has  been  determined 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses,  small 
governments,  or  small  organizations. 

EPA  believes  there  will  be  httle  or  no 
economic  impact  from  revocation  of 


these  tolerances,  primarily  because  the 
registrations  have  been  canceled  and 
time  has  been  or  will  be  allowed  for 
treated  commodities  to  pass  through  the 
channels  of  trade. 

Accordingly,  I  certify  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collection 
requirements  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq. 

(Section  408(m)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346(ni))). 


Dated:  December  31, 1991. 

Linda  |.  Fishsr, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I,  part  180  be  amended  as 
follows: 

PART  180  [AMENDED] 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  In  §  180.319  the  table  is  amended  by 
revising  the  entry  for  "sodium  arsenite" 
to  read  as  follows: 

§180^19   Interim  toterancM. 


Sutjstance 


Sodhm)  arsenite 


Use 


Fungicide.. 


Tolerance  in  parts  per  million 


0.05  '  (Expires  6/30/94).. 


Raw  agricuitural  commodtty 


Grapes 


S180J3S    [Rtnowd]  | 

c.  Section  160.335  is  removed. 

[PR  Doc.  92-784  Filed  1-10-92;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 


Fish  and  Wildlife  Service 
50  CFR  Part  17 


Endangered  and  Threatened  Wildlife 
and  Plants;  Finding  on  a  Petition  to 
Delist  tlie  Red  Wolf  (Canis  rufus) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  Hnding  on  petition. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  amend  the  Lists 
of  Endangered  and  Threatened  Wildlife 
and  Plants.  A  finding  has  been  made  for 
the  red  wolf  [Canis  rufus]  that 
substantial  information  has  not  been 
presented  to  indicate  that  delisting  the 
species  is  warranted. 
DATES:  The  finding  announced  in  this 
notice  was  made  on  December  19, 1991. 
Comments  and  information  may  be 
submitted  until  further  notice. 
AODHESSES:  Information,  comments,  or 
questions  regarding  this  petition  may  be 
submitted  to  the  Red  Wolf  Coordinator, 
U.S.  Fish  and  Wildlife  Service,  330 
Ridgefield  Court,  Asheville,  North 
Carolina  28806.  The  petition,  finding. 
supDortins  data,  and  comments  are 


available  for  public  inspection,  by 

appointment,  during  normal  business 

hours  at  the  above  address. 

FOfI  FURTHER  INFORMATION  CONTACT  V. 

Gary  Henry  (704/665-1195)  at  the  above 

address. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  in  1982 
(Act)  (16  U.S.C.  1531  et  seq.),  requires 
'  that  the  Service  make  a  finding  on 
whether  a  petition  to  list,  delist,  or 
reclassify  a  species  presents  substantial 
scientific  or  conunercial  information  to 
demonstrate  that  the  petitioned  action 
may  be  warranted.  To  the  maximum 
extent  practicable,  this  finding  is  to  be 
made  within  90  days  of  receipt  of  the 
petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  petition  is  found  to 
present  the  required  information,  the 
Service  is  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
involved  species. 

The  Service  has  received  and  made  a 
finding  on  a  petition  to  delist  the  red 
wolf  [Canis  rufus).  The  petition,  dated 
August  30, 1991,  was  submitted  by  the 
American  Sheep  Industry  Association 
and  was  received  by  the  Service  on 
September  4, 1991. 

The  petition  presents  the  contention 
that  the  red  wolf  is  a  wolf/ coyote 
hybrid.  The  petition  references  two 
literature  citations  to  support  the 
discussion  of  wolf/ coyote  hybridization. 


The  petition  makes  the  following  three 
requests: 

1.  Remove  the  red  wolf  from  the  U.S. 
Endangered  Species  List  pursuant  to 
Fish  and  Wildlife  regulations  50  CFR 
424.11  and  section  4  of  the  Endangered 
Species  Act. 

2.  Suspend  all  release  programs  for 
the  red  wolf  into  the  wilds  of  Alabama, 
Kentucky,  Louisiana,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee  until  a  decision  is  made  on 
delisting  the  red  wolf. 

3.  Suspend  all  Endangered  Species 
Act  funding  to  the  red  wolf  program 
until  a  decision  is  made  on  delisting  tlie 
red  wolf. 

The  Service  has  reviewed  the  petition, 
the  literature  cited  in  the  petition,  other 
available  literature  and  data,  and 
consulted  with  wolf  experts  and 
molecular  genetic  analysis  researchers. 
After  evaluating  all  the  available 
information,  the  Service  finds  that  the 
petition  does  not  present  substantial 
information  indicating  that  the 
requested  actions  may  be  warranted. 
The  following  points  summarize  the 
reasons  for  this  finding: 

1.  Neither  the  submitted  data  nor 
other  available  data  provide  substantial 
support  for  the  contention  that  the  rod 
wolf  is  a  wolf /coyote  hybrid. 

The  petition  included  an  attached 
literature  reference  (Wayne  and  Jenks 
1991),  and  the  petition  text  included 
information  from  an  additional 
publication  that  was  not  attached.  The 
Service  has  reviewed  the  references. 
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along  with  other  data,  to  determine  their 
content,  significance,  and  relevance  to 
the  petitioned  action.  The  Service  views 
the  data  presented  in  the  petition  as  a 
selective  presentation  of  tiie  information 
contained  in  the  cited  references.  The 
petition  stated  that  Nowak  (1979)  raised 
serious  questions  as  to  whether  ihe  red 
wolf  was  a  species,  a  subspecies,  or  a 
hybrid  and  concluded  that: 

In  nearly  all  measurements  and  other 
features  in  which  C.  rufus  differs  from  C. 
lupus  the  former  approaches  C.  latrans. 
Indeed,  available  specimens  of  the  red  wolf 
almost  bridge  the  morphological  gap  between 
the  proximal  extremes  of  the  other  two 
species.  Hybrid  origin  for  C.  rufus  thus  seems 
to  be  one  possibility,  *  *  * 

This  was  not  a  conclusion  of  Nowak 
but  is  found  in  the  Systematic 
Description  of  the  red  wolf  under 
"Remarks."  The  remainder  of  the  quoted 
paragraph  states: 

*  *  *  but  there  are  other  solutions  to  the 
problem.  The  most  reasotiable  explanation  is 
that  C.  rufus  represents  a  primitive  line  of 
wolves  that  has  undergone  less  change  than 
C.  lupus,  and  has  thus  retained  more 
characters  found  in  the  ancestral  stock  from 
which  both  wolves  and  coyotes  arose. 

Indeed,  the  fossil  evidence  reported 
by  Nowak  indicates  the  red  wolf  is  a 
separate  species.  Red  wolf  fossils  up  to 
750,000  years  old  pre-date  gray  wolf 
fossils  in  North  America  and  also  pre- 
date coyote  presence  in  the 
Southeastern  United  States.  Fossils  and 
historical  museum  specimens  of  North 
American  Cgnis  can  be  sorted  into  three 
distinct  groups  corresponding  to  the 
three  species  (gray  wolf,  red  wolf, 
coyote)  with  no  gradations  between  the 
groups  that  would  be  expected  if  the  red 
wolf  were  a  hybrid  form. 

Nowak  (Service,  personal 
communication,  1991)  elaborates  as 
follows: 

*  *  *  the  earliest  large  series  of  museum 
specimens  from  southeastern  North  America, 
taken  about  1890-1930,  do  not  show  the  over- 
all blending  of  gray  wolf,  red  wolf,  and 
coyote  that  would  be  expected  if  the  red  wolf 
had  originated  a  hybrid.  Complete  blending  is 
restricted  to  central  Texas  and  even  there  is 
limited  to  red  wolf  and  coyote;  the  gray  wolf 
is  present  in  the  same  area  but  is  easily . 
distinguishable  and  not  part  of  the 
hybridization  process  (see  pages  41-43  of  my 
paper).  Elsewhere,  the  red  wolf  and  coyote 
are  sympatric  or  in  close  proximity,  with 
hybrid  individuals  having  appeared  at  but  a 
few  localities. 

It  has  been  said  that  since  the  red  wolf  is  in 
most  respects  morphologically  intermediate 
to  the  gray  wolf  and  coyote,  it  must  have 
resulted  ^m  hybridization  l}etween  the  two. 
This  point  is  meaningless.  In  the  family 
Canidae,  as  in  many  groups  of  animals,  there 
is  a  morphological  progression  of  species, 
there  being  numerous  cases  in  which  one 


species  or  population  may  seem  to  fall 
between  two  others.  Rather  than 
hybridization,  such  a  situation  probably 
indicates  evolutionary  stages.  In  this  regard,  I 
think  the  red  wolf  represents  a  stage  that 
developed  after  the  coyote  but  before  the 
gray  wolf;  it  thus  would  be  expected  to  t>e 
intermediate  to  the  other  two.  There  are  other 
small  wolves  in  southern  Eurasia,  and  they 
also  are  in  some  respects  morphometrically 
intermediate  to  North  American  gray  wolves 
and  coyotes,  but  of  course  there  are  no 
coyotes  in  that  region. 

Paricer  (1989)  summarized  red  wolf 
taxonomy  beginning  with  the  first 
description  of  the  red  wolf  in  Florida  by 
Bertram  (1791),  based  on  observations 
made  in  1774.  By  contrast,  the  coyote, 
whose  distinctiveness  is  unquestioned, 
was  not  named  until  1823,  based  on 
observations  made  in  1819  (Young  and 
Jackson  1951).  The  first  publication  of  a 
valid  scientific  name  was  by  Audubon 
and  Bachman  (1851);  they  described  two 
varieties  of  wolves  in  the  Southeast  that 
were  structurally  different  from  other 
wolves  and  described  the  coyote  as  a 
full  species  uniquely  different  from 
wolves.  Bangs  (1898)  stated  that  the 
Florida  wolf  should  be  elevated  to  full 
species  level;  Miller  (1912)  named  it 
Cam's  floridanus.  Bailey  (1905),  in  the 
meantime,  had  elevated  Uie  red  Texan 
wolf  described  by  Audubon  and 
Bachman  to  a  full  species  with  the  name 
Cam's  rufus.  Goldman  (1937. 1944) 
consigned  all  wolves  of  the  Southeast  to 
one  species — C.  rufus — and  recognized 
three  subspecies— C.  r.  rufus  for  the 
ismall  Texas  subspecies,  C.  r.  floridanus 
for  the  eastern  subspecies,  and  C.  r. 
gregoryi  for  the  lower  Mississippi  valley 
subspecies.  Most  authors,  including 
Atkins  and  Dillon  (1971),  Kurten  and 
Anderson  (1980),  Elder  and  Hayden 
(1977),  Ferrell  elal.  (1980).  Nowak  (1970. 
1972. 1979),  Paradiso  (1968),  and 
Paradiso  and  Nowak  (1971, 1972), 
accepted  species  status  for  the  red  wolf. 

A  minority  view  that  the  red  wolf  was 
a  subspecies  of  the  gray  wolf  was 
presented  by  Lawrence  and  Bossert 

(1967)  based  on  results  from  a  multiple 
character  analysis  of  North  American 
Cams.  The  sample  included  20  gray 
wolves,  20  coyotes,  20  domestic  dogs  [C. 
familiaris)  and  a  small  number  of  red 
wolves  collected  before  1920.  Paradiso 

(1968)  and  Nowak  (1979)  suggested  that 
the  sample  size  was  too  small  and  did 
not  truly  represent  the  great  geographic 
and  individual  variation  of  the  canids. 
By  contrast,  a  large  sampling  of  canid 
skulls  by  Paradiso  and  Nowak  (1971) 
and  Nowak  (1979)  concluded  that  the 
red  wolf  is  a  distinct  species. 

Until  this  year  there  was  only  one 
published  suggestion  of  hybrid  origin 
(Mech  1970),  and  this  provided  no 
supporting  data.  Wayne  and  Jenks 


(1991)  provide  the  only  data  suggesting  a 
hybrid  origin,  while  O'Brien  and  Mayr 
(1991)  and  Gittleman  and  Pimm  (1991) 
accept  the  hybrid  origin  hypothesis  of 
Wayne  and  Jenks  but  present  no  data 
regarding  the  issue. 

In  contrast  to  Wayne  and  Jenks'  data, , 
several  studies  and  unpublished  data 
contain  substantial  data  as  evidence  in 
support  of  the  red  wolf  as  a  distinct 
species.  Nowak's  (1979)  monograph, 
entitled  "North  American  Quaternary 
Canis,"  has  already  been  referenced. 
Mechanisms  that  would  have  produced 
hybrids  throughout  the  red  wolfs 
historical  range  are  not  supported  by 
any  published  accounts  reinterpreting 
either  the  fossil  evidence  or  the 
historical  distributions  of  either  the 
coyote  or  gray  wolf.  Ferrell  et  al.  (1980) 
found  a  unique  electrophoretically 
determined  allele  (not  present  in  other 
Canis)  with  a  distribution  congruent 
with  the  geographical  distribution  of  the 
red  wolf,  thus  suggesting  the  survival  of 
a  gene  originating  in  the  red  wolf.  D.C. 
Morizot  (University  of  Texas  System 
Cancer  Center,  personal  communication, 
1981),  one  of  the  coauthors  of  Ferrell  et 
al.,  concludes  that  the  red  wolf  is  a 
separate  form  which  should  be 
recognized  as  a  small  wolf  that  evolved 
in  North  America,  thus  supporting 
Nowak's  (1979)  work.  Another  study, 
covering  die  brain  of  canids,  confirmed 
the  distinctiveness  of  the  red  wolf  in  its 
cerebeller  features  and  concluded  that 
the  red  wolf  is  more  primitive  in  several 
aspects  than  the  other  Cam's  species 
considered  (Atkins  and  Dillon  1971). 

The  red  wolf  populations  currently 
existing  are  descendants  of  animals 
carefully  selected  based  on  the  best 
morphological  and  taxonomic 
information  available  at  that  time. 
Subsequently,  preliminary  nuclear  DNA 
findings  (Ferrell  et  al.  1980)  were 
considered  in  the  selection  of  breeding 
pairs.  From  the  fall  of  1973  to  July  1980. 
over  400  wild  canids  from  the  last 
remaining  range  of  the  species  in 
southeastern  Texas  and  southwestern 
Louisiana  were  examined  through  the 
recovery  program.  Of  that  number,  only 
43  were  admitted  to  the  breeding/ 
certification  program  as  probable  red 
wolves.  Final  proof  of  the  genetic 
integrity  of  the  animals  was  determined 
through  the  captive-breeding  process 
and  resulted  in  only  14  animals 
becoming  the  founding  stock  of  the  red 
wolves  existing  today  (Service  1990). 
Nowak  (personal  communication,  1991) 
recently  carried  out  a  canonical 
discriminant  analysis  of  measurements 
of  relevant  skulls,  including  coyotes, 
gray  wolves,  pre-1940  red  wolves,  and 
founders  of  the  existing  red  wolf 
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population  and  their  descendants 
utilized  in  the  recovery  program.  Results 
show  the  three  species— coyote,  red 
wolf,  and  gray  wolf — to  be  distant  from 
one  another.  The  founders  of  the 
existing  red  wolf  population  and  their 
descendants  are  statistically  near  the 
original  red  wolf:  Le..  they  are  breeding 
true,  with  no  detectable  hybridization. 
Visual  observations  of  phenotype  also 
confum  this  conclusion. 

Behaviorally  and  ecologically  the  red 
wolf  differs  from  Southeastern  coyotes. 
McCarley  (1977)  found  consistent 
differences  between  the  vocalization  of 
red  wolves  and  coyotes.  Riley  and 
McBride  (1972)  and  Shaw  (1975)  noted 
behavioral  and  ecological  differences 
between  red  wolves  and  coyotes  after 
studying  free-ranging  populations  in 
Texas  and  Louisiana  and  concluded  that 
Cants  nifus  is  a  valid  taxon. 

Preliminary  results  from  the  Alligator 
River  National  Wildlife  Refuge 
reintroduction  shed  additional  li^t  on 
red  wolf  behavior  and  ecology  (Service, 
unpublished  data).  Reintroduceid  red 
wolves  are  very  social,  with  most  of  the 
animals  belonging  to  packs  which 
occupy  territories.  It  is  not  unusual  for 
yearling  and  2-year-old  red  wolves  to 
associate  with  their  parents,  assist  with 
pup  rearing,  and  restrict  movements  to 
their  natal  home  range.  Reintn>duced 
red  wolves  are  relatively  intolerant  of 
strange  conspecifics;  intraspecific 
aggression  is  an  important  source  of 
mortality  that  led  to  the  death  of  seven 
wolves.  Thus,  in  terms  of  sociality,  red 
wolves  are  similar  to  gray  wolves  (Mech 
1970).  In  contrast,  coyotes  are  often 
more  asocial,  with  animals  belonging  to 
breeding  pairs  or  small  family  groups. 
Pups  often  disperse  before  their  second 
summer.  Home  ranges  of  the  groups 
sometimes  evince  overlap,  and 
intraspecific  aggression  is  not  believed 
to  be  an  important  source  of  mortality 
(Gier  1975.  Andrews  and  Boggess  1978, 
Bekoff  and  Wells  1982.  Danner  and 
Smith  1980.  Althoff  and  Gipson  1981. 
Roy  and  Dorrance  1985,  Windberg  et  al. 
1985.  Harrison  1986.  Gese  et  al.  1989. 
Person  and  Hirth  1991). 

The  ecological  role  of  the  red  wolf  is 
largely  defined  by  its  food  habits. 
Analysis  of  1,300  scats  indicates  that 
white-tailed  deer  (Odocoileus 
virginianus]  and  raccoons  [Procyon 
lotor)  are  the  primary  year-round  food 
items  for  reintroduced  red  wolves 
(Service,  unpublished  data).  Although 
some  of  the  deer  are  probably  eaten  as 
carrion,  wolf  predation  of  apparently 
healthy  adult  deer  has  been 
documented.  Most  raccoons  are 
probably  taken  as  live  prey. 

In  contrast,  deer  and  raccoons  are  of 
tertiary  or  lesser  importance  to  coyotes 


in  the  Soathem  States,  use  of  deer  tends 
to  be  seasonal  (greatest  during  fawning 
period  and  hunting  season),  and  adult 
deer  are  often  eaten  as  carrion 
(Korsdigen  1957.  Fooks  1961.  Wilson 
1967.  Gipson  1974.  Meinzer  et  al.  1975. 
Michaelson  and  Goertz  1977.  Smith  and 
Kennedy  1983.  Wooding  et  al  1964.  Lee 
1986.  Leopold  and  Krausman  1986. 
Bianton  and  Hill  1909,  Windberg  and 
Mitchell  1991). 

By  comparison,  gray  wolves  are 
essentially  large  ungulate  predators, 
including  very  large  species  (such  as  elk, 
moose,  and  bison),  although  they  will 
concentrate  on  smaller  ungulates,  where 
available,  and  will  take  other  medium- 
sized  mammals  (such  as  beaver  and 
Arctic  hare)  (Mech  1970).  Red  wolves  do 
not  have  these  very  large  ungulates 
available  within  their  current  range  and 
may  not  be  capable  of  predation  on  such 
large  animals.  Therefore,  based  on  food 
habits,  red  wolves  are  most  similar  to 
gray  wolves  tn  their  ecological  role  but 
do  differ  somewhat  in  the  significance  of 
medium-sized  mammal  prey,  such  as 
raccoons. 

2.  The  petition  misinterprets  recent 
mitochondrial  ONA  (mtDNA)  data  by 
considering  mtDNA  to  be  equivalent  to 
nuclear  DNA. 

The  petition  contains  a  single 
reference  (Wayne  and  Jenks  1991)  that 
bears  directly  on  hybridization  in  the 
red  wolf.  That  reference  reported  no 
identiftably  unique  red  wolf  mtDNA  in 
present  or  historical  specimens  of  the 
red  wolf.  Their  results  show  only  coyote 
mtDNA  in  existing  red  wolves  and 
coyote  and  gray  wolf  iptDNA  in 
historical  specimens.  Based  on  these 
results,  one  hypothesis  offered  is  that 
the  red  wolf  is  a  hybrid  form  resulting 
from  coyote/gray  wolf  interbreedings. 
The  authors  also  present  the  following 
alternative  situations  that  could  account 
for  their  results:  (a)  The  red  wolf  could 
have  been  a  distinct  species  with  unique 
mtDNA  genotypes  that  were  missed  in 
their  survey  or  had  become  extinct 
through  genetic  drift  or  (b)  the  red  wolf 
could  have  been  a  Southeastern 
subspecies  of  the  gray  wolf  that  was 
morphologically,  but  not  genetically, 
distinct  firom  other  gray  wolves. 

Wayne  (University  of  California  at 
Los  Angeles,  in  litt,  1991),  has  provided 
the  following  additional  statements 
regarding  the  petition: 

This  sununation  of  our  results  is  misleading 
and  incorrect.  We  show  only  that  red  wolves 
at  some  time  in  their  past  have  bred  with 
coyotes  and  gray  wolves  in  the  wild,  such 
interspeciflc  hybridization  is  common  among 
closely  related  vertebrate  species  and 
hundreds  of  'hybrid  zones'  have  been  defined 
(Barton  &  Hewitt  1965, 1909).  Our  results  do 
not  show  that  all  sampled  red  wolves  were  a 


cross  between  coyotes  and  gray  wolves  as 
implied  by  the  letter.  In  the  text  wre  provide 
three  possible  explanations  of  our 
data  *  '  *  (see  previous  page).  Our  data. 
hovvever,  cannot  resolve  among  the  three 
hypotheses. 

Our  conclusion  in  the  Nature  paper  is  that 
the  red  wolf  has  hybridized  with  coyotes  and 
gray  wolves.  We  cannot  estimate  the 
frequency  or  number  of  interbreeding  events 
from  our  data  and  our  conclusion  does  not 
bear  directly  on  the  species  status  of  the  red 
wolf.  The  interbreeding  between  red  wolves 
and  other  canids  likely  reflected  the  absence 
of  potential  same-species  mates  due  to 
predator  control  programs  employed  by  the 
U.S.  government  and  livestock  industry. 

I  regard  statements  in  this  letter  as  a 
serious  misrepresentation  of  our 
results  *  *  * 

Refsnider  (1990)  provided  a  very 
thorough  discussion  of  DNA  significance 
in  a  finding  on  a  previous  petition  to 
delist  the  gray  wolf,  and  that  discussion 
is  repeated  herein: 

The  petition  clearly,  but  erroneously, 
Equates  mtDNA  with  nuclear  DNA  (the  DNA 
found  in  the  nucleus  of  cells)  and  bases  its 
conclusions  upon  that  error.  Mitochondrial 
DNA  differs  sulMtantially  from  nuclear  DNA 
in  both  its  function  and  in  its  method  of 
inleritance. 

Mitochondrial  DNA  does  not  occur  in  the 
eel.  nucleus  and  does  not  function  in  the 
proluction  of  observable  traits.  It  codes  only 
for  iiroteins  made  and  used  within  the 
mito':hondria  of  individual  cells.  It  does  not 
code  for  the  inherited  physical  and 
behavioral  characteristics  of  the  organism 
upon  ivhich  natural  selection  can  act  It  is 
solely  (mostly)  nuclear  DNA  that  carries  the 
genetir  codes  for  the  physical  and  behavioral 
traits  o'  the  offspring. 

Mitot  hondrial  and  nuclear  DNA  are 
inheriteJ  differently  because  mtDNA  is  not 
located  in  the  cell  nucleus.  Male  sperm  are 
essentially  mobile  nuclei  carrying  half  of  the 
male's  genetic  code  in  the  nuclear  DNA; 
sperm  carrying  no  mtDNA.  Female  eggs  are 
complete  female  cells,  including  mfONA 
outside  the  nucleus,  and  with  nuclei 
containing  half  of  the  female's  genetic  code  in 
the  nuclear  DNA.  At  fertilization  the 
hybridization  of  mtDNA  cannot  occttf 
because  the  spenn  lacks  mtDNA  to  join  with 
the  mtDNA  of  the  egg. 

These  differences  between  mlDNA  and 
nuclear  DNA  have  several  very  significant 
implications.  First  a  developing  embryo 
[typically)  contains  only  its  mother's  mtDNA, 
none  is  inherited  from  its  father.  In  contrast 
nuclear  DNA  is  passed  on  by  both  parents, 
and  the  nuclear  DNA  carried  by  an  embryo    - 
originates  equally  from  both  parents.  Second, 
once  new  mtDNA  is  Introduced  into  a 
population,  it  (or  possibly  a  mutated  version 
of  it]  will  persist  indefinitely  [or  until  altered 
by  mutation]  as  long  as  that  matrilme  (i.e.,  an 
unbroken  series  of  female  descendants) 
exists.  The  action  of  natural  selection  will 
modify  the  frequency  of  organisms  having 
particular  physical  and  behavioral  traits;  that 
also  will  change  the  frequency  of  the 
cansative  nuclear  DNA  in  a  population  by 
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changing  the  frequency  of  carriers  of  the 
nuclear  DNA.  However,  mtDNA  ia  not 
phenotypically  expressed  and  is  largely 
unaffected  [probably  less  affected]  by  natural 
selection.  It  can  persist  in  a  population 
despite  the  total  elimination  of  nuclear  DNA 
that  originally  came  from  the  same  source. 

Nuclear  and  mitochondrial  DNA 
differences  mean  that  mtDNA  data  cannot  be 
treated  like  nuclear  DNA  data  when  one  is 
studying  hybridization.  For  example,  over  a 
number  of  generations  the  frequencies  of 
particular  types  of  mtDNA  in  a  population 
have  no  reliable  correlation  with  tfie  number 
of  hybridization  events,  their  frequency,  or 
their  timing.  Further,  the  existence  of  a  type 
of  mtDNA  in  a  population  cannot  be  used  to 
predict  the  presence  or  frequency  of  nuclear 
DNA  that  may  have  come  from  the  same, 
source. 

The  cited  mtONA  study  used  recently 
developed  techniques  and  is  the  first  to 
look  at  mtDNA  in  red  wolves,  so  the 
results  of  the  study  may  be  subject  to 
further  reinterpretation.  Thus,  the 
findings  should  not,be  viewed  as 
conclusive  at  this  point  in  time.  The  data 
need  to  be  expanded,  replicated,  and 
evaluated  in  additional  studies. 
However,  a  reasonable  interpretation  of 
all  the  existing  DNA  data  relating  to  this 
petition  and  that  is  compatible  with 
other  lines  of  existing  evidence  is  as 
follows: 

(1)  Interbreeding  among  all  three  ~ 
species  of  North  Ajnerican  Cam's  (gray 
wolf,  red  wolf,  coyote]  has  occurred  in 
the  past  leading  to  the  exchange  of 
nuclear  and  mtDNA.  The  number  of 
hybridization  events,  their  frequency, 
and  their  timing  is  unknown.  The  Ferrell 
et  al.  study  indicates  that  the  red  wolf  is 
a  unique  species  or  subspecies  separate 
from  Uie  coyote  or  other  gray  wolf 
subspecies. 

(2)  Due  to  the  maternal  inheritance  of 
mtDNA,  any  coyote-type  mtDNA  passed 
on  in  red  wolves  from  hybridization 
events  is  not  recombined,  or  diluted,    ■ 
over  time  in  the  recipient  red  wolf 
population.  Mitochondrial  DNA  is 
passed  on  from  a  mother  to  her  offspring 
in  its  entirety  (subject  to  normal 
mutation),  and  its  frequency  depends 
solely  upon  the  survival  and  spread  of 
the  matriline  in  the  population.  In 
contrast,  any  nuclear  DNA  that  is 
subject  to  selection  and  is  received  from 
coyotes  can  be  "bred  out"  by  natural  or 
artificial  selective  pressures  over 
succeeding  generations,  and  this  may 
have  happened  with  the  individuals 
used  in  the  red  wolf  captive-breeding 
program.  There  are  no  data  showing 
phenotypic,  morphological,  or 
behavioral  expression  of  coyote  traits  in 
the  current  red  wolf  populations.  This 
suggest  that  female  offspring  from  any 
past  hybridizations  were  successfully 
backcrossed  with  male  red  wolves,  and 


their  offspring  did  the  same.  These 
backcrossings  may  have  produced 
decreasing  proportions  of  any  coyote 
nuclear  DNA  in  individual  wolves,  while 
maintaining  the  entire  mtDNA 
complement.  Thus,  any  coyote  traits 
coded  by  nuclear  DNA  have 
disappeared  finm  the  red  wolf 
population,  even  though  the  mtDNA 
persisted. 

(3)  The  locations  and  dates  of 
collections  for  all  wild  canids  examined 
by  Wayne  and  Jenks  were  in  previously 
known  areas  of  species  overlap  find 
indicate  widespread  pockets  of 
hybridization  among  the  three  Cam's 
species  in  the  early  twentieth  century 
(about  20  years  earlier  than  indicated  by 
widespread  appearance  of 
morphologically  intermediate 
specimens).  However,  this  informaticm 
has  no  bearing  on  the  historic  genetic 
makeup  of  red  wolves  away  from  areas 
of  known  contact  with  coyotes  and  gray 
wolves  prior  to  1930.  Over  half  of  the 
red  woirs  historic  geographical 
distribution  remains  unsampled,  mosdy 
east  of  the  Mississippi  River,  where  red 
wolves  were  largely  extirpated  by  1900 
and  where  coyotes  were  absent  imtil  the 
1970s. 

In  summary,  the  mtDNA  study 
(Wayne  and  Jenks  1991)  referenced  in 
the  petition  supports  the  hypothesis  of 
past  hybridizations  between  the  three 
Canis  species.  However,  mtDNA  data 
do  not  show  the  extent  of  hybridization 
between  wolves  and  coyotes.  Also,  the 
data  do  not  provide  evidence  of  any 
current  coyote  influence  bom  nuclear 
DNA  in  red  wolves,  and  selective 
captive  breeding  provides  a  likely 
scenario  for  the  elimination  of  such 
coyote  nuclear  DNA  from  existing  red 
wolves.  The  study  does  not  provide  any 
evidence  of  coyote  phenotypic, 
morphological,  or  behavioral  traits 
persisting  in  red  wolves. 

3.  The  best  scientific  and  commercial 
data  available  support  continued  listing 
for  the  red  wolf. 

The  Service  is  required  to  use  the  best 
scientific  and  commercial  data  available 
when  making  a  listing/deUsting 
decision.  As  discussed  above,  the 
scientific  data  supporting  hybridization 
in  red  wolves  currently  came  from  a 
single  study.  That  study  suggests  past 
hybridizations,  but  provides  no  support 
for  current  hybridization  in  the  existing 
red  wolf  populations.  The  remainder  of 
the  relevant  scientific  data  show  that 
historic  and  current  red  wolves  lack 
coyote,  gray  wolf,  or  hybrid  phenotypic 
and  morphological  traits. 

Reasonable  caution,  an  understanding 
of  the  classic  scientific  method,  and  the 
Endangered  Species  Act  itself  all  argue 
for  a  conservative  approach  in  applying 


new  data  and  methodologies  to  the 
delising  of  endangered  and  threatened 
species.  The  Wayne  and  |enks  study 
raises  important  questions  that  should 
stimulate  further  investigation  but 
should  not  be  considered  strongly 
supportive  of  a  significant  change  in 
listing  and  protection  for  an  endangered 
and  threatened  species.  The  red  wolf 
recovery  program  funded  the  Wayne 
and  jenks  study  and  is  currently  fimding 
additional  work  by  them  on  nuclear 
DNA. 

It  is  incumbent  upon  the  Service  to 
avoid  a  possible  premature  and 
unwarranted  removal  or  relaxation  of 
protection  for  a  listed  species.  Given  the 
current  "state  of  the  art"  of  DNA 
analysis  and  interpretation  in  wild 
canids,  the  Service  must  adopt  a 
conservative  approach  in  the  absence  of 
other  substantial  data  supporting 
delisting  of  the  red  wolf. 

It  must  also  be  pointed  out  that 
possible  changes  in  the  taxonomy  of  the 
red  wolf  are  unlikely  to  result  in 
delisting.  The  Act  defines  species  to 
include  any  subspecies  and  any  distinct 
population  segment  that  interbreeds 
when  mature.  Therefore,  if  the  red  wolf 
were  determined  to  be  a  subspecies  of 
the  gray  wolf,  its  endangered  status 
would  continue.  If  the  red  wolf  were 
determined  to  be  entirely  a  hybrid, 
delisting  may  or  may  not  result, 
depending  on  the  results  of  current 
Service  reviews  of  the  species  concept 
and  its  application  to  canids.  It  is 
significant  that  Wayne  and  Jenks  (1991) 
and  O'Brien  and  Mayr  (1991),  while 
favoring  a  hybrid  origin  for  Oie  red  wolf, 
favor  continued  protection  imder  the 
Act  because  of  the  red  wolfs 
uniqueness  as  a  population. 

On  the  basis  of  the  best  scientific 
information  available,  the  Service  finds 
that  this  petition  does  not  present 
substantial  information  indicating  that 
the  action  requested  may  be  warranted. 
The  Service  recognizes  Uie  possibility  of 
past  and  present  hybridization  among 
canids  in  certain  geographic  localities 
and  will  continue  to  encourage  scientific 
research  in  the  area.  In  addition,  the 
Service  recognizes  that  recent  advances 
in  molecular  genetics  have  made  it 
difficult  to  interpret  such  data  in  light  of 
the  classic  biological  species  concept. 
However,  several  different  species 
concepts,  including  a  revised  biological 
species  concept,  are  now  dominating 
taxonomic  thinking.  These  alternative 
concepts  incorporate  the  idea  of  limited 
genetic  interchange  with  other 
recognized  species  if  there  are  clear 
selective  pressures  working  against  the 
persistence  of  intermediate  types.  The 
Service  is  currently  reviewing  and 
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evaluating  possible  alternate  species 
concepts,  with  possible  ramifications  for 
the  Service's  approach  to  the  protection 
of  endangered  and  threatened  species 
when  infrequent  interbreeding  occurs 
with  other  taxa. 

Wayne  and  Jenks  (1991)  support  the 
continued  protection  of  red  wolves. 
They  state: 

Even  if  the  red  wolf  ia  entirely  a  hybrid,  il 
filled  the  role  as  top  predator  throughout  its 
former  geographic  range  and  was  thus  an 
integral  part  of  the  ecosystem.  The  captive 
population  of  red  wolves  seems  to  be 
morphologically  and  genetically 
representative  of  the  canid  that  existed  in  the 
southeastern  United  States,  and  so  its 
.  reintroduction  there  would  restore  an 
essential  component  of  the  fauna. 

O'Brien  and  Mayr  (1901)  also  support 
continued  protection  of  the  red  wolf  as 
the  only  available  descendants  of  the 
historically  occurring  canid  in  the 
Southeast 

The  debate  over  the  origin  and  current 
taxonomic  status  of  the  red  wolf  is  not 
likely  to  be  resolved  soon,  if  ever.  One 
major  obstacle  to  resolving  this  issue  is 
that  there  are  very  few  pelts  from  red 
wolves  east  of  the  Mississippi  River 
prior  to  193a  where  hybridisation  with 
coyotes  would  have  been  unlikely  based 
on  known  distribution  at  that  time. 
However,  the  red  wolves  of  today  are 
representative  of  the  canids  that  roamed 
the  Southeast  historically  and  are 
morphologically  and  behaviorally 
distinct  from  coyotes  and  gray  wolves. 
Therefore,  there  will  be  no  change  in 
emphasis  or  commitment  for  recovery  of 
the  red  wolf  as  a  top  predator,  whether 
or  not  this  species'  taxonomic  position  is 
resolved.  The  recovery  of  the  red  wolf  is 
most  important  for  reestablislung  this 
canid's  unique  ecological  and 
'  evolutionary  role  that  has  been  vacant 
for  some  time  in  ecosystems  of  the 
Southeast.  This  position  is  supported  by 
Wayne  (personal  conununication,  1991), 
who  states  that  even  if  partially  a  hybrid 
form,  the  red  wolfs  genetic  makeup 
would  be  difficult  to  reconstruct  by 
interbreeding  gray  wolves  and  coyotes, 
and,  if  the  captive-breeding  program 
were  discontinued,  a  living 
representative  of  the  canid  that 
historically  occupied  the  Southeast 
could  not  be  regenerated. 

Referenca*  Qted 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from  the 
author  of  this  notice  at  the  t>elow  address. 

Author 

This  notice  was  prepared  by  V.  Gary 
Henry.  Red  Wolf  Coordmator.  U.S.  Fish 
and  Wildlife  Service,  330  Ridgefield 


Court.  Asheviile,  North  Carolina  28806 
(704/665-1195). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1531-1544). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  January  a.  1992. 
Rkhard  N.  Smith, 

Acting  Director.  Fish  and  Wildlife  Service. 
(FR  Doc.  92-768  Filed  1-10-92:  8:45  am] 

BOXING  CODE  4310-SS-« 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1  and  678 

Sluirk  FIsliery  of  the  Atlantic  Ocean 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTKM:  Notice  of  availability  of  a 
fishery  management  plan  and  request 
for  comments. 

summary:  NMFS  announces  that,  acting 
on  behalf  of  the  Secretary  of  Commerce 
(Secretary),  it  has  prepared  a  Fishery 
Management  Plan  for  Sharks  of  the 
Atlantic  Ocean  (FMP)  and  is  making  it 
available  for  public  review  and 
comment  Written  comments  are 
requested  from  the  public. 
DATE:  Written  comments  must  be 
received  on  or  before  March  9. 1992, 
ADDRESSES:  FMP  copies:  Copies  of  the 
FMP  may  be  obtained  frcHn  die 
Southeast  Regional  Office,  NMFS,  9450 
Koger  Boulevard.  St.  Petersburg,  FL 
33702,  (Telephone  813-893-3161). 
Comments:  Comments  should  be  sent  to 
Mr.  Richard  H.  Schaefer.  Director,  Office 
of  Fisheries  Conservation  and 
Management  NMFS.  NOAA,  1335  East- 
West  Highway,  Silver  Spring,  Maryland 
20910;  please  mark  envelope  "Sharic 
FMP  Comments",  (Telephone  301-713- 
2334). 

FOR  FURTNER  INFORMATION  CONTACT: 
Michael  E.  lusten,  813-893-3101. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  NMFS  under  authority 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act). 
Preparation  began  under  section  304(c) 
of  the  Magnuson  Act  which  provides  for 
Secretarial  preparation  of  FMPs  under 
certain  circumstances.  Final  FMP 
approval  and  implementation  is 
expected  to  be  under  section  304(f)  of 


the  Magnuson  Act  which  requires  the 
Secretary  to  prepare  fishery 
management  plans  for  highly  migratory 
species  of  the  Atlantic  Ocean,  including 
"oceanic  sharks." 

NMFS  prepared  a  first  draft  FMP  in 
1989  and  conducted  22  public  hearings 
on  it  in  coastal  states  bordering  the 
Atlantic  Ocean.  Gulf  of  Mexico  and 
Caribbean  Sea  daring  November  and 
December  1969.  In  response  to  public 
hearing  conunents  and  the  comments  of 
the  New  England,  Mid-Atlantic,  South 
Atlantic.  Gulf  of  Mexico,  and  Caribbean 
Fishery  Management  Councils,  NMFS 
significantly  revised  the  FMP  in 
preparing  a  second  draft  FMP.  NMFS 
held  eight  coastwide  public  hearings  on 
the  second  draft  FMP  in  May  1991. 
Subsequently,  changes  were  made  in  the 
FMP  and  related  documents  (Draft 
Environmental  Impact  Statement  (DEIS), 
RegiUatory  Impact  Review  (RIR),  Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
etc.)  to  address  the  comments  received 
from  the  public,  states.  Councils,  and 
others. 

NMFS  is  interested  in  comments  on 
the  FMP,  DEIS.  RIR.  and  IRFA  and  will 
consider  all  public  comments  received 
in  determining  the  need  for  additional 
changes.  Proposed  regulations  to 
implement  the  FMP  will  be  published  in 
the  Federal  Register  shortly  for 
additional  public  review  and  comment 

The  FMP  proposes  management 
measures  to:  (1)  Establish  a  fishing  year 
of  July  1  throu^  lime  30:  (2)  divide  the 
39  shark  species  managed  by  the  FMP 
into  three  distinct  groups  for 
management  and  assessment 
purposes — large  coastal,  small  coastal, 
and  pelagic  species;  (3)  require  annual 
permits  for  commercial  shark  fishing 
vessels;  (4)  establish  annual  quotas  for 
commercial  landings  of  large  coastal 
and  pelagic  species  with  closures  of  the 
commercial  fisheries  when  those  quotas 
are  reached:  (5)  close  the  commercial 
fishery  for  the  overfished  large  coastal 
species  immediately  upon  FMP 
implementation  through  June  1992.  at 
which  time  the  fishery  will  be  reopened: 
(6)  prohibit  "Hnning"  (the  practice  of 
harvesting  sharks  for  fms  alone  and 
discarding  the  carcass  at  sea):  (7)  limit 
the  exvessel  sale  of  shari(s  harvested 
from  the  exclusive  economic  zone  of  the 
Atlantic  Gulf  of  Mexico,  and  Caribbean 
Sea  to  those  caught  by  federally 
permitted  vessels:  (8)  establish  a 
minimum  size  limit  for  mako  sharks:  (9> 
establish  recreational  bag  limits  for 
sharks:  (10)  require  sharks  that  are  not 
harvested  as  part  of  the  commercial 
quota  or  under  the  bag  limits  to  be 
released  in  a  manner  ensuring  maximum 
probability  of  survival  (11)  require  data 
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reports  from  owners/operators  of 
permitted  vessels  and  persons 
conducting  shark  fishing  tournaments; 
(12)  require  permitted  vessels  to 
accommodate  N\4FS-approved 
observers  upon  request;  (13)  authorize 
the  Assistant  Administrator  for 
Fisheries,  NOAA,  to  implement  or  adjust 


certain  management  measures  in 
accordance  with  a  specified  regulatory 
procedure  and  based  on 
recommendations  of  an  "Operation 
Team"  established  under  the  FMP:  and 
(14)  reduce  the  total  allowable  level  of 
foreign  fishing  for  sharics  to  zero. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  January  7. 1992. 
David  S.  Ctettiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-759  Filed  l-a-92: 11:53  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisior>s  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  ager)cy  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB)  , 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Capital  Expenditures 
Survey. 

Form  Numberfs):  ACE-1.  ACB-2. 

Agency  AppmvaJ  Number:  None. 

Type  of  Request  New  collection. 

Burden:  24,000  hours. 

Number  of  Respondents:  5,000. 

Avg  Hours  Per  Response:  1  hour  and 
48  minutes. 

Needs  and  Uses:  A  major  concern  of 
economic  policymakers  is  the  adequacy 
of  investment  in  productive  plant  and 
equipment.  Much  of  the  current  data  on  ' 
investment  are  estimates  for  broad 
categories  of  capital  expenditures  with 
very  little  or  no  detail  about  the 
investing  industries.  We  are  proposing  a 
new  annual  data  collection  for  capital 
expenditures  to  provide  detail  on  capital 
expenditures  needed  for  estimating  the 
national  income  and  product  accounts, 
estimating  productivity  of  U.S. 
industries,  evaluating  fiscal  and 
monetary  policy,  and  conducting 
research  using  capital  expenditures 
data.  We  plan  first  to  collect  1991  data 
in  a  pilot  survey  to  examine  the  basic 
survey  design,  forms  and  content,  and 
survey  processing  system.  We  will  also 
conduct  response  analysis  designed  to 
detect  major  errors  in  the  forms  and 
obtain  respondents  reactions  to 
individual  survey  items.  We  will  then 
collect  1992  data  in  a  preliminary  survey 
with  an  expanded  panel  in  order  to 
further  test  the  processing  system  and 
survey  design.  We  will  implement  a  full- 
scale  survey  for  1993.  This  request  is  for 
clearance  of  the  pilot  survey,  the 
response  analysis,  and  the  preliminary 


survey.  We  will  later  submit  a  request 
for  clearance  of  the  full-scale  survey 
including  refinements  from  the  previous 
efforts. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
395-7313. 

Agency:  Bureau  of  the  Census. 

Title:  1992  Census  of  Mineral 
Industries. 

Form  Numberfs):  MClOOl  throttgh 
MC1471. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  80,060  hours. 

Number  of  Respondents:  20,000. 

Avg  Hours  Per  Response:  2  hours  6 
minutes — short  form;  4  hours  20 
minutes — long  form. 

Needs  and  Uses:  The  Census  Bureau 
will  conduct  the  census  of  mineral 
industries  as  part  of  the  1992  Economic 
Censuses.  The  economic  censuses  are 
the  primary  source  of  facts  about  the 
structure  and  functioning  of  the  Nation's 
economy.  They  provide  essential 
information  for  government,  business, 
and  the  public.  In  particular,  census 
resultjs  serve  as  part  of  the  framework 
for  the  national  accounts,  input-output 
measures,  and  key  economic  indexes; 
furnish  sampling  frames  and 
benchmarks  for  economic  surveys;  and 
provide  detailed,  comprehensive 
information  for  use  in  policy  making, 
planning,  and  program  administration. 
The  1992  Census  of  Mineral  Industries 
will  use  a  mail  canvass,  supplemented 
by  data  from  Federal  administrative 
records,  to  measure  the  economic 
activity  of  approximately  32,500 
business  establishments  classified  in 
Standard  Industrial  Classification 
Division  B.  This  sector  is  comprised 
mainly  of  establishments  engaged  in 
metal,  nonmetalic  and  coal  mining,  and 
oil  and  gas  extraction. 

Affected  Public:  Businesses  or  other 
for-profit  organizations;  small 
businesses  or  organizations. 
Frequency:  Once  every  5  years. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer  Maria  Gonzalez, 
395-7313. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312, 


14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  January  7, 1992. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[PR  Doc.  92-739  Filed  1-10-92;  8:45  am) 
■iLUNG  CODE  ssio-or-r 


Foreign-Trade  Zones  Board 
[Docket  72-91] 

Foreign-Trade  Zone  76— Bridgeport, 
CT;  Request  for  Subzone;  Nomtag, 
inc.,  Piant;  Bridgeport,  CT 

The  comment  period  for  the  above 
case,  involving  a  request  for  subzone 
status  at  the  steel  electric  transformer 
parts  plant  of  Normag,  Inc.  (56  FR  58354, 
11/19/91).  is  extended  to  February  21, 
1992,  to  allow  interested  parties 
additional  time  in  which  to  comment  on 
the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  shall 
include  5  copies.  Material  submitted  will 
be  available  at:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  room 
3716, 14th  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20230. 

Dated:  January  7, 1992. 
|ohn ).  DaPonte,  |r.. 
Executive  Secretary. 
[FR  Doc.  92-792  Filed  1-10-92;  8:45  am) 

MIXING  CODE  3510-<IS-« 


[Docket  2-88] 

Foreign-Trade  Zone  99— Wilmington, 
DE;  Withdrawai  of  Application  for 
Subzone  Status  for  General  Foods 
Corporation 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  State  of  Delaware,  grantee  of  FTZ 
99,  through  the  Delaware  Development 
Office,  requesting  authority  for  subzone 
status  for  the  food  products/sugar 
processing  plant  of  General  Foods 
Corporation  in  Dover,  Delaware.  The 
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'applicatkm  was  filed  on  January  11, 1988 
(53  FR 1800, 1/22/88). 

The  withdrawal  is  requested  by  the 
applicant  because  oFt:hanged 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated:  January  7, 19S2. 
|ohn  |.  DaPoalB,  |r.. 

Executive  Secretary. 

[FR  Doc.  92-793  Filed  1-10-92:  8:45  am] 

BUJJNO  COK  M10-0»4I 

International  Trade  Administration 
[A-549-M7;  A-C70-t14] 

Postponement  of  Financial 
Antidumping  Duty  Determinations  and 
Rescheduling  of  PutMIc  Hearings: 
Certain  Cart>on  Steel  Butt-Weld  Pipe 
Fittings  From  the  People's  Republic  of 
China  and  ThaNand 

AQENCV:  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce. 
action:  Notice. 

EFFECTIVE  DATE:  January  13, 1992. 
FOB  FURTHEN  INFONMATION  CONTACT: 

Steve  Alley  or  Lori  Way,  Office  of 
Antidi|mping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution  ■ 
Avenue,  NW.,  Washington  DC  20230; 
telephone:  (202)  377-3773  or  (202)  377- 
0656,  respectively. 

POSTKMIEMENT  OF  FINAL 

DETERMINATION:  China  North  Industries 
Corporation,  Jilin  Provincial  Machinery 
&  Equipment  Import  ft  Export 
Corporation,  Liaoning  Machinery  ft 
Equipment  Import  ft  Export  Corporation, 
Lioning  Metals  ft  Minerals  Import  ft 
Export  Corporation,  Shandong  Metals  ft 
Minerals  Import  ft  Export  Corporation, 
and  Shenyang  Machinery  ft  Equipment 
Import  ft  Export  Corporation,  six  of  the 
seven  participating  respondents  in  the 
People's  Republic  of  China  9PRC) 
proceeding,  represent  a  significant 
proportion  of  exports  of  certain  carbon 
steel  buttweld  pipe  fittings  from  the  PRC 
to  the  United  States.  On  December  20, 
1991,  these  responsdents  requested  that 
the  Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determination,  in 
accordance  with  section  735(a)(2)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
On  December  23, 1991.  the  U.S.  Fittings 
Group,  the  petitioner,  opposed 
respondents'  request  for  postponement 
on  the  basis  that  respondents  failed  to 
allege  that  they  account  for  a  significant 
proportion  of  exports. 


TTU  Industrial  Corporation  Ltd. 
(TTU),  oae  of  two  participating 
respoodents  in  tbe  Thailand  proceeding, 
represents  a  significant  proportion  of 
exports  of  certain  carbon  steel  buttweld 
pipe  fittings  from  Thailand  to  the  United 
States.  On  December  23, 1991,  TTU 
requested  that  the  Department  postpone 
the  final  determination  until  not  later 
than  135  days  after  the  date  of 
publication  of  the  preliminary 
determination,  in  accordance  with  the 
Act.  On  December  31. 1991,  Awaji 
Sangyo  Co..  Ltd.  (Awaji).  the  second  of 
the  two  patkipating  respondents  in  this 
proceeding,  requested  that  the 
Department  postpone  the  final 
determination  for  a  period  not  greater 
than  30  days  from  the  originally 
scheduled  final  determination  date. 

Pursuant  to  19  CFR  353.20(b),  if 
exporters  who  account  for  a  significant 
proportion  of  exports  of  the 
merchandise  under  investigation  request 
an  extension  subsequent  to  an 
affirmative  preliminary  determination, 
we  are  required,  absent  compelling 
reasons  to  the  contrary,  to  grant  the 
request  Such  is  the  case  with 
respondents  in  the  PRC  proceeding. 
Regarding  the  request  for  a  partial 
postponement  in  the  lliailand 
proceeding,  19  CFR  3S3.20(b)  allows  the 
Department  to  issue  its  final 
determination  at  any  time  prior  to  135 
days  after  the  date  of  publication  of  the 
preliminary  determination.  Therefore, 
we  do  not  need  to  limit  the 
postponement  of  the  final  determination 
to  30  days  from  the  originally  scheduled 
determination  date.  Accordingly,  we  are 
postponing  our  final  deti  rminations  as 
to  whether  sales  of  certa  in  carbon  steel 
butt-weld  pipe  fittings  fri>m  the  People's 
Republic  of  China  and  Thc<  iland, 
respectively,  have  been  made  at  less 
than  fair  value  until  not  later  than  May 
11, 1992. 

Public  Comment 

In  accordance  with  19  CFR  353.38(b), 
we  will  hold  public  hearings  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  We  are  rescheduling  the 
public  hearings  announced  in  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  From  the 
People's  Republic  of  China,  56  FR  66831 
(December  26, 1991],  and  in  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  From 
Thailand,  56  FR  66635  (December  26, 
1991).  The  PRC  hearing  will  be  held  on 
April  15, 1992,  at  9:30  a.m.  at  the  U.S. 
Department  of  Commerce  in  Room  3706, 
and  the  Thailand  hearing  will  be  held  on 


April  14, 1902.  at  1:30  pm  at  die  US. 
Department  of  Commerce  in  room  3706. 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  2023a  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  S53.38,  case 
briefs  or  other  written  comments  in  at 
least  ten  copies  must  now  be  submitted 
to  the  Assistant  Secretary  no  later  than 
April  6, 1992.  and  rebuttal  briefs  no  later 
than  April  10, 1992.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs  in  accordance  with  19  CFR 
3S3.38(b).  lliis  notice  is  published 
pursuant  to  section  735(d)  of  the  Act  and 
19  CFR  353.20(b)(2). 

Dated  January  B,  1992. 
Alan  M.  Dunn. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  92-794  FUed  1-10-02:  B:45  am) 

MLUNO  COOK  M1MIS-N 


(A-S8S-017] 

dear  Plate  and  Float  Qtaaa  From 
Japan;  Court  Dedstenand  Suspension 
of  Liquidation 

agency:  International  Trade 
Administration/Impori  Administration 
Department  of  Commerce. 
action:  Notice  of  court  decision  and 
suspension  of  liquidation. 

summary:  On  December  13, 1991.  the 
United  States  Court  of  International 
Trade  affirmed  the  International  Trade 
Administration's  amended 
determination  upon  remand  that  the 
Department  of  Commerce  could  no 
longer  find  that  resumption  of  dumping 
was  unlikely.  Based  upon  this  finding, 
the  Department  of  Commerce  should  not 
have  revoked  the  order  in  1981.  PPG 
Industries,  Inc.  v.  United  States,  No.  81- 
07-00986,  Slip  Op.  91-112  (CIT 
December  13, 1991).  If  the  Court's 
opinion  in  this  case  is  not  appealed,  or  is 
affirmed  on  appeal,  then  an  antidumping 
duty  order  on  clear  plate  and  float  glass 
from  Japan  will  be  reissued. 

In  accordance  with  the  decision  SlT  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Timken  Co.  v.  United  States.  893  F. 
2d.  337  (Fed.  Cir.  1990),  Commerce  will 
order  the  suspension  of  liquidation  of 
the  subject  merchandise. 
effective  date:  December  23, 1991. 

FOR  FURTHER  MFORMATKM  CONTACT 
Philip  C.  Marchal  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance,  - 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230:  telephone  (202)  377-2923. 
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SUPPLEMENTARY  INFORMATION 

Background 

On  June  25. 1981,  the  Department  of 
Commerce  (the  Department)  pubhshed 
its  fmal  revocation  determination 
involving  clear  plate  and  float  glass 
from  Japan.  Final  Results  of 
Administrative  Review  and  Revocation 
of  the  Antidumping  Finding  on  Clear 
Plate  and  Float  Glass  From  Japan,  46  FR 
32928  (June  25, 1981).  This  determination 
was  based  upon  Department  of  Treasury 
(Treasury)  findings  that  no  sales  at  less 
than  fair  value  had  occurred  for  several 
years  prior  to  February  17, 1977,  the  date 
of  Treasury's  tentative  determination  to 
revoke.  The  petitioners  instituted  an 
action  challenging  the  Department's 
Fmal  determination.  On  December  29, 
1988,  the  Court  of  International  Trade 
(CIT)  issued  PPG  Industries  v.  United 

States.  12  CIT ,  702  F.  Supp.  914, 

Slip  Op.  88-174  (December  29. 1990). 
which  remanded  the  determination  to 
the  Department,  to  conduct  a  review  of 
entries  from  February  17, 1977  through 
February  5, 1981.  the  date  of  the 
Department's  tentative  determination  to 
revoke.  Upon  remand,  the  Department 
concluded  that  its  1981  revocation  was 
justified  because  during  the  period 
mentioned  above  there  had  been  no 
sales  at  less  than  fair  value.  In  an 
unpublished  decision,  dated  January  1, 
1991,  the  err  remanded  the 
determination  to  the  Departme^it  a 
second  time  to  "determine  if  more  recent 
data  (data  from  1988-89]  confirm  the 
historical  administrative  view  that 
resumption  of  dumping  was  unlikely  and 
that  revocation  therefore  is  in  order." 
PPG  Industries,  Inc.  v.  United  States, 
"Memorandum  and  Order"  at  3,  Court 
No.  81-07-00986  (CIT,  January  14, 1991). 
Upon  second  remand,  the  Department 
examined,  pursuant  to  the  CI^s  order, 
the  recent  information  submitted  by 
petitioners  and  determined  that  the  data 
do  not  "confirm  the  historical 
administrative  view  that  resumption  of 
dumping  was  unlikely  and  that 
revocation  therefore  is  in  order."  Final 
Results  of  the  Second  Remand,  Court 
No.  81-07-00986,  p.  2  (June  28, 1991), 
quoting,  Memorandum  and  Order,  p.3 
(January  14, 1991).  This  remand  was 
affirmed  by  the  CIT  on  December  13, 
1991,  PPG  Industries.  Inc.  v.  United 
States.  No.  81-07-00986,  Slip  Op.  91-112 
(CIT  December  13, 1991)  (PPG 
Industries).  I 

Accordingly,  absent  an  appeal,  or,  if 
appealed,  upon  a  "conclusive"  decision 
by  the  Court  of  Appeals  for  the  Federal 
Circuit  (CAFC),  a^irming  the  CIT,  an 
antidumping  duty  order  on  clear  plate 
and  float  glass  from  Japan  will  be 
published  effective  December  23, 1991. 


SUSPENSION  OF  UOUIDATION:  In  its 

decision  in  Timken  Co.  v.  United  States, 
893  F.2d  337  (Fed.  Cir.  1990),  the  CAFC 
held  that  the  Department  must  publish 
notice  of  a  decision  of  the  CIT  or  the 
CAFC  which  is  not  in  harmony  with  the 
Department's  or  the  International  Trade 
Commission's  respective 
determinations.  Publication  of  this 
notice  fulfills  that  obligation.  The  CAFC 
also  held  that  in  such  a  case,  the 
Department  must  suspend  hquidation 
until  there  is  a  "conclusive"  decision  in 
the  action.  Therefore,  effective 
December  23, 1991,  the  Department  is 
suspending  liquidation  pending  the 
expiration  of  the  period  to  appeal  or 
pending  a  final  decision  of  the  CAFC  if 
PPG  Industries,  Slip  Op.  91-112,  is 
appealed. 

Date:  January  6, 1992. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import  ■ 
Administration. 

(FR  Doc.  92-795  Filed  1-10-92;  8:45  am) 
MLUNQ  COM  3S10-OS-H 


(A-570-101] 

Greige  Polyester/Cotton  Printdoth 
From  the  People's  Republic  of  China; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  To  Revoke 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  fmal  results  of 
antidumping  duty  administrative  review 
and  determination  not  to  revoke. 

summary:  On  April  25, 1989,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  antidumping 
duty  administrative  review  and 
tentative  determination  to  revoke  the 
antidumping  duty  order  on  greige 
polyester/ cotton  printcloth  from  the 
People's  Republic  of  China.  The  review 
covers  one  manufacturer/exporter  of 
this  merchandise  to  the  United  States 
and  the  period  September  1, 1987, 
through  August  31, 1988. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  tentative 
determination  to  revoke.  On  May  31, 
1989,  we  held  a  hearing.  Subsequently, 
despite  the  respondent's  claim  that  no 
shipments  to  the  United  States  were 
made  during  the  period  from  September 
1, 1984,  through  August  31, 1988,  we 
discovered  that  the  respondent  exported 
two  shipments  of  printcloth  to  the 
United  States  during  the  period  of 
review.  We  provided  the  respondent  the 
opportunity  to  comment  on  our  findings. 


We  did  not  receive  a  timely  response 
concerning  these  shipments  from  the 
respondent.  Therefore,  we  have  decided 
not  to  revoke  the  antidumping  duty 
order  on  printcloth  from  the  People's 
Republic  of  China  on  the  basis  of  two 
shipments  of  printcloth  imported  into 
the  United  States  from  the  People's 
Republic  of  China  during  the  period  of 
review. 

effective  date:  January  13, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Martha  J.  Butwin  or  Melissa  G.  Skinner, 
Offlce  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  377-4852. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  25, 1989,  the  Department  of 
Commerce  (the  Department)  published 
in  thei'ederal  Register  (54  FR  17,802)  the 
preliminary  results  of  its  antidumping 
duty  administrative  and  tentative 
determination  to  revoke  the 
antidiunping  duty  order  or  greige 
polyester/cotton  printcloth  from  the 
People's  Republic  of  China  (PRC)  (48  FR 
41,614,  September  16, 1983).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act) 

Scope  of  the  jleview 

Imports  covered  by  this  review  are 
shipments  of  greige  polyester/cotton 
printcloth,  other  than  80x80  type. 
Greige  polyester/cotton  printcloth  is 
unbleached  and  uncolored  printcloth. 
The  term  "printcloth"  refers  to  plain 
woven  fabric,  not  napped,  not  fancy  or 
figured,  of  single  yam,  not  combed,  of 
average  yam  number  26  to  40,  weighing 
not  more  than  6  ounces  per  square  yard, 
of  a  total  count  of  more  than  85  yarns 
per  square  inch,  of  which  the  total  count 
of  the  warp  yams  per  inch  and  the  total 
count  of  the  filling  yams  per  inch  are 
each  less  than  62  percent  of  the  total 
count  of  the  warp  and  filling  yams  per 
square  inch. 

During  the  review  period  such 
merchandise  was  classifiable  under 
items  326.26  through  326.40  of  the  Tariff 
Schedules  of  the  United  States  of 
America  (TSUSA).  This  merchandise  is 
currently  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  item  5210.11.60. 
The  TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  "The  written  description 
remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  greige  polyester/ cotton 
printcloth  from  the  PRC  and  the  period 
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September  1, 1987  through  August  31. 
1988. 

Analysis  of  Comments  Received  % 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  and 
tentative  determination  to  revoke.  At 
the  request  of  the  respondent,  China 
National  Textiles  Import  and  Export 
Corporation  (Chinatex),  and  the 
petitioner,  the  American  Textile 
Manufacturers  Institute,  Inc.  (ATMI),  we 
held  a  hearing  on  May  31, 1989. 

Comment  1:  The  petitioner  argues  that 
the  tentative  determination  to  revoke 
violates  the  Department's  policy  against 
issuing  revocations  on  the  basis  of  no 
,  shipments. 

Department's  Position:  The 
Department  published  its  tentative 
determination  to  revoke  on  April  25, 
1989.  Greige  Polyester/Cotton  Printcloth 
from  the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and 
Tentative  Determination  to  Revoke.  54 
FR  17,802.  This  determination  was 
published  two  days  prior  to  the  elective 
date  of  the  revised  1989  regulations  of 
the  International  Trade  Administration. 
Therefore,  the  former  version  of  these 
regulations  governed  this  tentative 
determination.  Departmental  practice 
under  the  former  regulations  had  been  to 
grant  a  revocation  of  an  antidumping 
order  on  the  basis  of  four  years  of  no 
shipments  of  .the  stated  goods.  See  Final 
Results  of  Antidumping  Duty; 
Administrative  Review  and  Revocation 
in  Part;  Pressure  Sensitive  Tape  from 
Italy,  55  FR  6,031-6,032  (February  21, 
1990).  As  a  result,  the  Department  was 
correct  to  base  its  tentative  revocation 
upon  the  belief  that  Chinatex  4iad  not 
shipped  printcloth  to  the  United  States 
for  four  years.  However,  we  have 
subsequently  discovered  evidence  that 
Chinatex  did  indeed  ship  two  orders  of 
printcloth  to  the  United  States  during 
the  period  of  review.  Thus,  we  have 
determined  not  to  revoke  the 
antidumping  duty  order  on  greige 
printcloUi  from  the  PRC. 

Comment  2:  The  petitioner  contends 
that  the  mere  absence  of  shipments  does 
not  support  a  conclusion  that  there  is  no 
likelihood  that  sales  at  less-than-fair- 
value  (LTTV)  will  be  resumed  by 
Chinatex. 

Departmepi  »•  Position:  We  agree  that 
the  mere  absencf  of  shipments  gives  no 
indication  wnf 'tier  or  not  LTFV  sales 
will  resume.  However,  due  to  the  fact 
that  we  have  tit'termined  not  to  revoke 
the  order  on  the  basis  of  the  two 
shipments  which  Chinatex  exported  to 
the  United  Sta'es,  the  question  of 
likelihood  of  resumption  of  dumping  is 
moot 


Comment  3:  The  petitioner  argues  that 
Chinatex  is  likely  to  resume  LTFV  sales 
,  in  the  United  States  based  upon  the 
petitioner's  LTFV  calculations  and 
because  the  petitioner  claims  that  the 
PRC  has  gone  from  a  minor  exporter  to 
the  largest  single  exporter  of  textile 
products  to  the  United  States  over  the 
past  ten  years. 

The  respondent  asserts  that  there  is 
no  likelihood  that  it  will  resume  sales  of 
printcloth  at  LTFV  in  the  United  States. 
This  assertion  is  based  upon  the 
respondent's  assurances  to  the 
Department  that  it  will  not  resume  LTFV 
sales,  the  respondent's  calculations 
which  allegedly  demonstrate  that 
Chinatex  is  able  to  "comfortably" 
compete  in  the  United  States  market 
without  dumping,  and  the  existence  of 
U.S.  import  quotas  on  PRC  printcloth. 

In  addition,  the  respondent  argues 
that  the  petitioner's  calculations 
predicting  the  respondent's  foreign 
market  value  (FMV)  and  U.S.  price  if  the 
respondent  were  to  ship  printcloth  to  the 
U.S.  are  clearly  erroneous. 

Department's  Position:  According  to 
19  CFR  353.54(a)  (1989).  before  revoking 
an  antidumping  duty  order  the 
Department  must  be  satisfied  that  (1) 
"there  is  no  likelihood  of  resumption  of 
sales  at  less  than  fair  value"  emd  must 
demonstrate  that  (2)  the  sales  of 
merchandise  subject  to  an  antidumping 
duty  order  "are  no  longer  being  made  at 
less  than  fair  value." 

Both  the  petitioner  and  the  respondent 
submitted  comments  on  the 
Department's  tentative  determination  to 
revoke  the  antidumping  order.  In 
addition,  they  each  provided  cost  and 
factors  information  to  demonstrate  that 
there  is  or  is  not  a  likelihood  that  the 
respondent  will  resume  LTFV  sales  of 
printcloth  in  the  United  States. 
However,  since  we  have  determined  not 
to  revoke  the  order  (see  Comment  1). 
these  points  are  moot. 

Final  Results  of  the  Review 

Based  on  our  analysis  of  these 
comments,  and  based  on  the  fact  that 
Chinatex  has  shipped  two  orders  of 
greige  polyester/ cotton  printcloth  from 
the  PRC  during  the  period  of  review,  we 
have  determined  not  to  revoke  the 
antidumping  duty  order  covering  such 
printcloth  from  the  PRC. 

Chinatex  did  not  submit  a  completed 
response  to  the  Department's 
questionnaire  because  Chinatex  claimed 
that  it  made  no  shipments  of  printcloth 
during  the  period  of  review.  The 
Department  subsequently  determined 
that  Chinatex  made  two  shipments  of 
printcloth  to  the  United  States  from  the 
PRC  during  this  review  period.  The 
Department  gave  Chinatex  the 


opportimity  to  comment  on  these 
shipments.  Because  Chinatex's  resi>onse 
was  untimely,  the  Department  used  as 
best  information  available  the  highest 
margin  from  a  review  during  which  data 
concerning  the  shipment  of  greige 
polyester/ cotton  printcloth  from  the 
PRC  was  provided  by  Chinatex  to  the 
Department. 

We  have  determined  that  the 
following  margin  exists  for  the  period 
September  1. 1987  through  August  31, 
1988: 


MsnufacturBr/mpoftsr 

Chinatex - 

22.4 

As  provided  for  in  section  751(a)(1)  of 
the  Tariff  Act,  a  cash  deposit  of 
estimated  antidumping  duties  of  22.4 
percent  shall  be  required  on  all 
shipments  of  this  merchandise.  These 
deposit  requirements  are  effective  for  all 
shipments  of  greige  polyester/cotton 
printcloth  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  date  of 
publication  of  this  notice. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1). 
and  19  CFR  353.22(1990)). 

Dated:  December  31, 1991. 
AknM.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  92-796  Filed  1-10-82;  8:45  am] 

WUJNO  CODE  UtO-Oe-M 

National  Institute  of  Standards  and 
Technology 

[Doekat  No.  911187-1287] 

RIN  0693-AA96 

A  Proposed  Federal  Infonnation 
Processing  Standard  for  Integrated 
Services  DIgttal  Network  (ISDN) 

agency:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  request  for  comments. 

summary:  a  Federal  Information 
Processing  Standard  (PIPS)  fof 
Integrated  Services  Digital  Network      * 
(ISDN)  is  being  proposed.  This  proposed 
standard  defines  the  generic  protocols 
necessary  to  establish  transparent 
Integrated  Services  Digital  Network 
(ISDN)  connections  among  government 
networks  and  between  government  and 
conformant  common  carrier  networks. 
This  proposed  FIPS  provides  a  minimal 
set  of  bearer  services,  and  is  based  on 
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national  standards,  international 
standards,  and  implementation 
agreements  developed  by  the  North 
American  ISDN  Users'  Forum  (NIU- 
Forum).  Future  versions  of  this  proposed 
FIPS  will  provide  protocols  for 
additional  services,  teleservices  and 
applications 

The  purpose  of  this  notice  is  to  solicit 
views  from  the  public,  manufacturers, 
and  Federal  State,  and  local 
government  users  so  that  their  needs 
can  be  considered  prior  to  submission  of 
this  proposed  standard  to  the  Secretary 
of  Commerce  for  review  and  approval. 

The  proposed  standard  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  aspects  of  the  standard. 
Only  thp  announcement  section  of  the 
standard  is  provided  in  this  notice. 
Interested  parties  may  obtain  copies  of 
the  specifications  section  from  the 
Standards  Processing  Coordinator 
(ADP),  National  Institute  of  Standards 
and  Technology.  Technology  Building, 
room  B-64,  Gaithersburg,  MO  20899, 
telephone  (301)  975-2816. 
DATES:  Comments  on  this  proposed 
standard  must  be  received  on  or  before 
April  13, 1992. 

addresses:  Written  comments 
concerning  the  proposed  standard 
should  be  sent  to:  Director,  Computer 
Systems  Laboratory,  ATTN:  Proposed 
FIPS  for  ISDN,  Technology  Building, 
room  B-154,  National  Institute  of 
Standards  and  Technology,     i 
Gaithersburg,  MD  20899.  I 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  room  6020,  Herbert 
C.  Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
NW.,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Su,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone  (301) 
975-6194. 

Dated:  January  7, 1992. 
lohn  W.  Lyons, 

Director 

Federal  Informatioa  Processing 

Standards  Publication Date 

Announcing  the  Standard  for  Integrated 
Services  Digital  Network  (ISDN) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 


approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1940  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Integrated 
Services  Digital  Network  (ISDN)  (FTPS 
PUB ). 

2.  Category  of  Standard.  Computer- 
Related  Telecommunications  Standards. 

3.  Explanation.  This  publication 
defines  the  generic  protocols  necessary 
to  estabhsh  transparent  Integrated 
Services  Digital  Network  (ISDN) 
connections  among  government 
networks  and  between  government  and 
conformant  common  carrier  networks. 
This  FISP  provides  a  minimal  set  of 
bearer  services,  and  is  based  on 
national  standards,  international 
standards,  and  implementation 
agreements  developed  by  the  North 
American  ISDN  Users'  Forum  (NIU- 
Forum).  Future  versions  of  this  FIPS  will 
provide  protocols  for  additional 
services,  teleservices  and  applications. 

This  standard  supports  a  range  of 
integrated  services  including  voice,  data, 
image,  and  video  services.  This  standard 
is  consistent  with  Federal  Information 
Processing  Standard  146-1,  Government 
Open  Systems  Interconnection  Profile 
(GOSIP).  which  provides  protocols  for 
computer  to  computer  data 
communications  using  ISDN  as  a  lower 
layer  network  technology. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,'National 
Institute  of  Standards  and  Technology 
(NIST),  Computer  Systems  Laboratory. 

6.  Cross  Index.  NIST  Special 
Publication  500-195,  North  American 
ISDN  Users'  Forum  Agreements  on 
Integrated  Services  Digital  Network 
(ISDN),  September  1991. 

7.  Related  Documents.  Related 
documents  are  listed  in  the  Reference 
Section  of  the  ISDN  docimient. 

8.  Objectives.  The  primary  objectives 
of  this  standard  are: 

— ^To  achieve  intercormection  and 
interoperability  of  user  and  network 
equipment  that  are  acquired  from 
different  manufacturers  in  an  open 
systems  environment; 

— ^To  reduce  the  costs  of  acquiring  user 
equipment  for  ISDN  services; 

— ^To  facilitate  the  use  of  advanced 
technology  by  the  Federal 
Government; 

— ^To  stimulate  the  development  of 
commercial  products  compatible  with 
ISDN  standards. 

9.  Specifications.  Integrated  Services 
Digital  Network  (ISDN)  (affixed). 


10.  Applicability.  This  standard  is  for 
use  by  Federal  agencies  for  the 
acquisition  of  ISDN  Customer  Premise 
Equipment  (CPE),  ISDN  adaptors, 
switches,  and  Private  Branch  Exchanges 
(PBX).  It  is  also  for  use  by  the  Federal 
Telecommunications  System  (FTS  2000) 
in  the  acquisition  of  telecommunications 
services  for  Federal  agencies.  This 
standard  can  also  be  used  by  any 
organization  acquiring  ISDN  services. 

11.  Implementation.  This  standard  is 
effective  six  (6)  months  after  date  of 
publication  of  hnal  document  in  the 
Federal  Register  of  its  approval  by  the 
Secretary  of  Commerce.  "This  standard 
shall  be  cited  in  solicitations  and 
contracts  initiated  after  the  effective 
date,  when  the  services  or  products  to 
be  acquired  provide  the  specified 
functionality.  Agencies  are  permitted 
and  encouraged  to  cite  this  standard  in 
procurement  requests  initiated  any  time 
after  the  date  of  promulgation. 

For  the  indeHnite  future,  agencies  will 
be  permitted  to  buy  additional  services 
that  are  beyond  the  scope  of  this 
standard. 

The  ISDN  Conformance  Test  working 
group  in  the  NIU-Forum  has  developed  a 
set  of  abstract  test  suites  for  selected 
standards  and  implementation 
agreements.  Test  systems  implementing 
these  abstract  conformance  test  suites 
have  been  developed,  or  are  being 
developed  by  testing  organizations.  As 
these  test  systems  are  complete,  NIST 
will  specify  the  test  systems  and  testing 
organizations  which  are  accredited  to 
perform  conformance  testing  for  this 
standard 

12.  Waiveis.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance,  with  a  standard  would 
adversely  aflfect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
inforniation  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 


UMI 


Federal  RegUter  /  Vol.  57.  No.  8  /  Monday.  January  13,  1992  /  Notices 


1257 


required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology:  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
room  B-154;  Gaithersbuig.  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 
notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b],  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Special  Information.  This  FIPS 
encompasses  the  protocols  and 
implementation  agreements  for  the  D 
channel  procedures  for  the  underlying 
(Layers  1, 2,  and  3)  ISDN  protocols  as 
well  as  a  limited  set  of  other  protocols, 
such  as  ISDN  bearer  services,  X.25 
Packet  Services,  and  Terminal 
Adaption.  Common  Channel 
Signalling— Signalling  System  #7 
protocols  are  not  included. 
[FR  Doc.  92-796  Filed  1-10-92;  8:45  am] 

BHXINO  CODE  3810-CM-« 


[Docket  No.  911218-1318] 

National  Voluntary  Lat)oratory 
Accreditation  Program 

aoency:  National  Institute  of  Standards 
and  Technology.  Commerce. 
action:  Notice;  Publication  of  1991 
NVLAP  directory  (NIST  SP  810) 
Supplement  #2. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  the  publication  of  the  second 
supplement  to  the  1991  Directory  of 
Accredited  Laboratories  of  the  National 
Voluntary  Laboratory  Accreditation 
Program.  The  supplement  lists 
laboratories  accredited  as  of  October  1, 
1991.  Single  copies  of  the  supplement 


may  be  obtained  by  sending  a  self- 
addressed  mailing  label  to  NVLAP. 
NIST.  Building  411,  room  A146. 
Gaithersburg.  MD  20699. 

Note:  One  (1)  copy  of  the  supplement  will 
automatically  be  sent  to  each  laboratory 
enrolled  in  the  NVLAP  program. 

FOR  FURTNCR  INFORMATION  CONTACT. 
Albert  D.  Tholen,  Chief,  Laboratory 
Accreditation  Program,  National 
Institute  of  Standards  and  Technology. 
Bldg.  411,  room  A146.  Gaithersburg,  MD 
20899,  (301)  975-4016. 
SUFFLCMCNTARV  INFORMATION:  The 
NVLAP  Directory  of  Accredited 
Laboratories  is  published  annual 
pursuant  to  7.6(a)  of  the  National 
Voluntary  laboratory  Accreditation 
Program  (NVLAP)  Procedures  (title  15. 
part  7  of  the  Code  of  Federal 
Regulations).  The  supplements  to  the 
Directory  are  published  quarterly. 
Previous  supplements  are  superseded 
with  this  notice. 

Dated:  January  7, 1992. 
lohn  W.  Lyons.     - 
Director. 

(FR  Doc.  92-799  Filed  1-10-92;  8:45  am) 
MLUNG  CODE  IS10-1S-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management  Federal 
Consistency  Appeal  by  The  Niantic 
Dodcominlum  Association  from  an 
Objection  by  the  State  of  Connecticut 

agency:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Notice  of  appeal  and  request  for 

comments^ ^ 

summary:  On  January  10, 1991,  the 
Secretary  of  Commerce  (Secretary) 
received  a  notice  of  appeal  from  The 
Niantic  Dockominium  Association 
(Appellant).  The  Appellant  is  appealing 
to  the  Secretary  under  section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA).  as 
amended  and  the  Department  of 
Commerce's  implementing  regulations  at 
15  CFR  part  930,  subpart  H.  The  appeal 
is  taken  from  an  objection  by  the  State 
of  Connecticut  Department  of 
Environmental  Protection  (State)  to  the 
Appellant's  consistency  certiflcation 
that  its  proposal  for  a  U.S.  Army  Corps 
of  Engineers  permit  is  consistent  with 
Connecticut's  coastal  zone  management 
program.  Specifically,  the  Appellant 
proposes  a  dredge  and  fill  operation  to 
relocate  a  section  of  the  presently 
authorized  federal  channel  in  the 
Niantic  River  in  the  Town  of  East  Lyme. 
County  of  New  London.  Connecticut. 


The  Appellant  proposed  the  operation, 
involving  2,000  cubic  yards  of  flU 
material,  in  order  to  maintain  its 
existing  marina  structures  in  their 
present  location,  parts  of  which  are  said 
to  encroach  upon  the  federal  channel. 

The  CZMA  provides  that  a  timely 
objection  by  a  state  to  a  consistency 
certification  precludes  any  federal 
agency  from  issuing  licenses  or  permits 
for  the  activity  unless  the  Secretary 
finds  that  the  activity  is  either 
"consistent  with  the  objectives"  of  the 
CZMA  (Ground  I)  or  "necessary  in  the 
interest  of  national  security"  (Ground 
II).  (Section  307(c)(3)(A)).  To  make  such 
a  determination,  the  Secretary  must  find 
that  the  proposed  project  satisfies  the 
requirements  of  15  CFR  930.121  or 
930.122. 

The  Appellant  requests  that  the 
Secretary  override  the  State's 
consistency  objections  based  on  Ground 
I.  To  make  the  determination  that  the 
proposed  activity  is  "consistent  with  the 
objectives"  of  the  CZMA.  the  Secretary 
must  find  that:  (1)  The  proposed  activity 
furthers  one  or  more  of  the  national 
objectives  or  purposes  contained  in 
sections  302  or  303  of  the  CZMA,  (2)  the 
adverse  effects  of  the  proposed  activity 
do  not  outweigh  its  contribution  to  the 
national  interest,  (3)  the  proposed 
activity  will  not  violate  the  Clean  Air 
Act  or  the  Federal  Water  Pollution 
Control  Act,  and  (4)  no  reasonable 
alternative  is  available  that  would 
permit  the  activity  to  be  conducted  in  a 
manner  consistent  with  the  State's 
coastal  management  program.  15  CFR 
930.121. 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  make  as 
set  forth  in  the  regulations  at  15  CFR 
930.121.  Comments  are  due  within  30 
days  of  the  publication  of  this  notice 
and  should  be  sent  to  Brett  R.  Joseph. 
Attorney-Adviser,  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
U.S.  Department  of  Commerce,  1825 
Connecticut  Avenue,  NW.,  suite  603. 
Washington,  DC  20235.  Copies  of 
comments  should  also  be  sent  to  Mr. 
Arthur  J.  Rocque,  Jr.,  Director,  Coastal 
Resources  Management  Division,  State 
of  Connecticut,  Department  of 
Environmental  Protection,  165  Capitol 
Avenue,  Hartford,  Connecticut  06106. 

All  nonconfidential  documents 
submitted  in  this  appeal  are  available 
for  public  inspection  during  business 
hours  at  the  offices  of  the  State  of 
Connecticut.  Department  of 
Environmental  Protection  and  the  Office 
of  the  Assistant  General  Counsel  for 
Ocean  Services.  NOAA. 


1258 


Fedewi  Regstor  /  Vol.  57.  No.  8  /  Monday.  Janaary  13.  1992  /  NotkM 


FOM  ruNTNcii  mroMMTWM  contact: 

Brett  R.  Joseph,  Attorney-Adviser,  Office 
of  the  Assistant  General  Counsel  for 
Ocean  Services,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
U.S.  Department  of  Commerce,  1825 
Connecticut  Avemie,  NW.,  suite  603, 
Washington.  DC  20235.  (202)  606-4200. 

[Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Mana^ment  Program 
Assistance] 

Dated:  December  31, 1991. 
Thomas  A.  CampbeU. 
CeneraJ  Counsel. 
(FR  Doc.  92-725  Filed  1-10-92;  8:45  aln] 

WtXINQ  CODE  151IHW-II 


Pacific  FMtwy  MaiymenMnt  Council; 
RMCtwduled  Ttieconfer«nc« 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council's  Budget  Committee  has 
canceled  a  public  teleconference 
originally  scheduled  to  be  held  January 
7, 1992.  at  1:30  p.m.,  and  rescheduled 
that  teleconference  for  January  14. 1992. 
at  2  p.m.  An  agenda  was  published 
previously  on  December  27, 1991.  at  56 
FR  67065  and  remains  unchanged. 

Members  of  the  public  that  wish  to 
participate  in  the  teleconference  or  need 
more  information  should  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
2000  SW.  First  Avenue,  room  420. 
Portland.  Oregon  97201,  telephone:  (503) 
328-6352. 

Dated:  January  7, 1992.  I 

David  S.  Cnstia  I 

Deputy  Director  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-730  Filed  1-10-92: 8:45  am] 

WLUNe  CODE  3S10-22-II 


C0M1M0DITY  FUTURES  TRADING 
COMMISSION 


Chicago  Marcantiio  Exctiange 
Proposed  Futurea  and'Futures  Option 
Contracts 

agency:  Commodity  Futures  Trading 

Commission. 

ACTKW:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  futures  option 

contracts. 

SUMMARr  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange]  has 
applied  for  designation  as  a  contract 
maricet  in  futures  and  futures  options  on 
the  FT-SE 100  share  mdex.  The  Director 
of  the  Division  of  Economic  Analysis 


(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96.  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  January  14, 1992. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  conunents  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
FT-SE  100  share  index  contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Steve  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581.  telephone  202- 
254-7303. 
SUPPLEMENTARY  INFORMATION:  Copies 

of  the  terms  and  conditions  of  the 
proposed  contracts  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat.  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions  Of  the  proposed 
cohtracts,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  the  applications,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW., 
Washington.  DC  20581  by  the  ^edfied 
date. 


Issued  in  Washington.  DC  on  January  7, 
1992. 

Gerald  Gay, 
Director 
[FR  Doc.  92-700  Filed  1-10-92: 8:45  am] 

•lUMO  CODE  SSSVSMI 


COMMISSION  ON  NATIONAL  AND 
COMMUNITY  SERVICE 

Notica  of  Funding  Deadlines 

AGENCY:  Commission  on  National  and 

Community  Service. 

ACTION:  Notice. 

SUMMARY:  The  Commission  ob  National 
and  Community  Service,  established  by 
the  National  and  Community  Service 
Act  of  1990,  (Pub.  L  101-610,  as 
amended  by  Pub.  L  102-10)  hereby 
notifies  States  (including  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  Palau,  until  such 
time  as  the  Compact  of  Free  Association 
is  ratified)  that  they  are  eligible  to  apply 
for  funds  under  the  following  National 
and  Community  Service  Act  programs: 

Serve-America:  For  programs 
sponsored  by  schools  or  community- 
based  agencies  to  involve  school-aged 
youth  in  service  to  the  community  or  to 
involve  adult  volunteers  in  schools. 
Funding  is  allocated  to  States  according 
to  a  formula.  $16.9  million  is  available 
for  this  program  in  fiscal  year  1992. 

Higher  Education  Innovative  Projects 
for  Community  Service:  For  student 
community  service  projects  or  teacher 
training  in  service-learning  concepts  and 
skills  sponsored  by  higher  education 
institutions  or  public  agencies  working 
in  partnership  with  those  institutions. 
$5.6  million  is  available  for  this  program 
in  fiscal  year  1992. 

American  Conservation  and  Youth 
Ser\'ice  Corps:  For  full-time,  year-round, 
or  summer  conservation  corps  and  youth 
service  corps  programs  for  teenagers 
and  young  adults,  who  may  receive 
education,  training,  living  allowances 
and  scholarships.  $22.5  million  is 
available  for  this  program  in  fiscal  year 
1992. 

National  and  Community  Service:  For 
national  service  programs  that  will 
engage  individuals  ages  17  and  elder  in 
full-time  or  part-time  service. 
Participants  receive  education  or 
housing  benefits  upon  completion  of 
their  term  of  service. 
DATES:  Hiis  is  the  sdiedule  for 
deadlines.  In  the  case  of  Serve-America 
and  the  American  Conservation  and 
Youth  Service  Corps,  local  applicants 
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are  eliglUe  to  apply  for  funds  directly 
from  the  Commisston  only  if  the  State 
does  not  apply.  Therefore,  in  order  to 
give  local  applicanti  adequate  notice  ci 
their  eiigtt>iHty  to  apply  directly  to  the 
Ceminisaion,  States  are  reqaired  to 
notify  tiie  Conmiission  of  dieir  intent  to 
apply  for  these  two  programs  by 
Monday,  February  3. 1902  (note:  this  is  a 
revised  and  final  deadline}. 

Notice  must  be  made  in  writing  and 
include: 

•  Name  of  the  State 

•  Designated  Stale  Lead  Agency 

•  Stidf  contact  person 

•  Address,  phooe  and  fax  nunber  of 
State  Lead  Agiency  and  contact  persoa 

•  The  specific  prograois  far  wdiich  the 
State  intends  to  apply 

If  the  Stale  aotifies  die  ConnissiiM 
that  it  does  not  iatuid  to  apply  fior  teds 
under  Serve-America  or  American 
Conservation  aad  Youth  Scrvioe  Coipa. 
or  if  the  CoauiissioB  has  not  received 
notification  bom  m  Slate  by  Febraaiy  3. 
1992.  the  State  wiU  be  barred  from 
applying  for  binds  uader  Seive-Aaerica 
or  American  Coaservatioa  aad  Youth 
Service  Corps.  Note  ako  ^t  if  a  State 
notifies  the  Commissioa  that  it  ii^ends 
to  apply  for  oos  or  both  ot  these 
programs  aad  Uien  fails  to  apply,  local 
applicanU  in  diat  state  will  neaethetess 
be  barred  from  allying  to  die 
Commission. 

Final  p«nt  applications  will  be  due  to 
the  Commission  on  or  before  4:30  pm, 
Monday.  March  23. 1992. 
FOM  nuiTHBi  HtranMATiON  contact: 
The  Commission  on  National  aad 
Community  Service,  National  Press  Club 
Building.  528 14th  Street.  NW..  4th  floor, 
Washington.  DC  20045.  Phone:  (202)  72^ 
0600,  Fax:  (202)  724-060S. 
SUPPLEMCNTAIIV INFOMMTION:  Proposed 
regttlatiotts  to  administer  diis  grant- 
making  program  were  published 
previously  tat  the  Fedbcai  Rapatar  (5t  PR 
57404.  November  a.  1901). 

Executive  Director,  Commission  on  National 

and  CommunHy  Service. 

[FR  Doc.  92-050  Rted  1-9-02: 1:38  pm] 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

agency:  Military  TrafRc  Management 
Command,  DOD. 
action:  Notice  only. 


Transportation  Traddng  System  (DTTS) 
to  track  Security  Risk  Catfqjory  (SRC)  2 
munitions  effective  18  December  1991.  In 
conjunction  witfi  diis  expansion.  Armed 

Guard  Service  is  eliminated  as  a   

T^msportation  Rrotective  Service  (TPS). 
AODKCncs:  Military  Traffic 
Management  Command.  ATTN:  MT-SS. 
5611  Columbia  Pike,  Falls  Church.  VA 
22041-5050. 

FON  nmTMER  MFORMATION  CONTACT 
Mr.  Robert  Jones  or  CFT  Irene  Rosen. 
HQMTMC.  5611  Columbia  Pike.  FaUs 
Church.  VA  22041-505a  (703)  756-1089. 
•UPPLBMNTARV  IfOWaATION:  The 
purpose  of  this  article  is  to  provide 
inforraatioa  on  the  expansion  of  the 
Defense  Transportation  Tracking 
System  (DTTS). 

The  military  services  and  the 
Assistant  Setxetary  of  Defense  for 
Command,  CoiUroL  Communicatioos 
and  Intelligence  have  approved 
expansion  of  the  DTTS.  The  expansioa 
implemente  a  phased  plan  that  will 
eventually  residt  in  the  tracking  of  aU 
DOD  Categorized  and  Uocategoiized 
munitions  under  Satellite  Motor 
Surveillance  (SM). 

Accordingly,  beginaiagon  18 
December  1991,  the  DTTS  aatered  the 
first  step  of  the  3-st^  expansion  plan. 
Oa  that  date,  the  frackiag  of  SRC-2 
Arms.  ABimuoiti<Mi  aad  Kcplosives 
(AA&E)  commenced,  adding 
approximately  5.200  shipatenU  annuaHy 
to  the  SM  tracking  volume. 

Immediately  upon  implenwotatioo  of 
the  first  step  (IB  December),  Armed 
Guard  Surveillance  (AG)  has  ceased  to 
exist  as  a  Traaaportation  Protective 
Service  (TPS).  Any  arated  protection 
required  oa  motor  aiovements  will  be 
provided  by  DOD. 

Formate  aad  data  element 
requiremente  for  SM  are  spelled  out  in  a 
DOD  standard  rules  publication.  A  copy 
of  the  SM  rule  auy  be  wtained  from 
HQs,  Military  Traffic  Management 
Command.  Directorate  of  b^aad  TraQic. 
ATTN:  MT-4NN&  5611  ColundNa  Pike. 
Falls  Churc)«  VA  22041-5050. 
KennslkLI 


Army  Federal  Register  Lkdtoa  (^fioer. 
[FR  Oo&  m-TM  Filed  !-!»«:  ftAS  am] 
Btumooooc) 


DEPARTMBIT  OF  EDUCATION 

National  Aaeeeement  Qov«mla8 
Board;T« 


r.  The  Oepaftiaeat  of  D^ense 
(DOD)  is  eq>anding  ite  Defense 


AOENCV:  National  Assessment 
Governing  Board;  Education. 
ACnow:  Amendment  to  notice. 

•UMMARr.  Notiee  ia  hereby  given  <rfi 
amendment  to  tfte  notice  of  tlie 


teleconference  meeting  of  the 
Achievement  Levels  Committee  of  the 
National  Assessment  Governing  Board 
scheduled  for  January  9. 1992,  at  1100  L 
Street,  NW..  suite  7322.  Washington.  DC, 
as  published  in  die  Federal  Renter  on 
Friday,  December  13. 1991,  VoL  56.  No. 
240,  page  65047.  The  teleconference 
meeting  has  been  rescheduled  for 
January  IB,  1992  at  11  a.m. 

Oated:)anuaf77,inz. 
DteaaRavilEfa, 

Assietomt  Secretary  mad  Coanselor  to  the 
Secretary. 
[FR  Doc.  92-7«  PIM 1-104C:  1:45  am] 


DePMmiENT  Of  HOUSINQ  AND 
URBAN  I 


DEMUmiENT  OF  JUSnCC 


Of 


onrfUrfMn  DevelopmenI 
Pepertment  of  r^uralinn  te 
OertainCMi  RiQhie 


Educational  InetttuHone 
AQCNCV:  Department  of  Education. 

A.  Purpose 

Section  1-207  of  Executive  Order 
12250  autiioriaas  the  Attorney  General 
te  initiate  osoperative  pragrams  among 
F<ederal  acencies  rtsponaibin  for 
enforcing  tttle  VI  of  the  Qvil  Righte  Act 
of  1964,  Utle  W  of  the  fidKXition 
Amendinwate  of  1972,  as  amended, 
section  504  (rf  the  RehsbiMtation  Act  of 
1973,  as  amended,  and  siaiiiar 
provisioaB  of  Federal  law  prohibiting 
ilinrrtmiantinn  on  the  basis  of  race, 
color,  aational  origin,  sex.  handicap,  or 
religion  in  programe  or  activities 
receiving  Federal  financial  assistaace. 

This  agreement  will  promote 
consistent  and  coordinated  enforcement 
of  covered  nondiscrimination 
provisions,  as  required  in  the 
Coordination  of  Enforcement  of 
Nondiscrimination  in  Federally  Assisted 
ftoginms  (28  CFR  42481^42.415), 
increase  the  efficiency  of  compliance 
activity,  and  reduce  burdena  on 
recipients,  beneficiaries,  and  Federal 
agendes  by  consolidating  compliance 
re8ponsibi£Mas,  by  eUminattng 
duplication  in  civil  righte  reviews  and 
date  requiremente,  and  by  promoting 
consistent  application  of  enforcement 
standards. 

B.  DelegatioB 

By  this  agreement  (he  Department  of 
Houstaig  and  Uri»an  Development 
desi^iates  (tie  Department  of  Education 
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as  the  agency  responsible  for  specific 
civil  rights  compliance  duties,  as 
enumerated  below,  with  respect  to 
educational  institutions.  Responsibility 
for  the  following  covered 
nondiscrimination  provisions  is 
delegated: 

1.  Title  VI  of  the  Civil  Ri^ts  Act  of 
1964,  as  amended  (42  U.S.C.  2000d  to 
2000d-4];  and 

2.  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  794). 

This  agreement  specifies  the  duties  to 
,  be  performed  by  each  agency.  It  does 
not  alter  the  requirements  of  the  joint 
Department  of  lustice/Equal 
Employment  Opportunity  Commission 
(EEOC)  regulation  concerning 
procedures  for  handling  complaints  of 
employment  discrimination  filed  against 
recipients  of  Federal  financial 
assistance.  28  CFR  42.601-42.613, 29  CFR 
1691.1-1697.13, 48  FR  3570  (January  25, 
1983).  Complaints  covered  by  that 
regulation  Rled  with  a  delegating  agency 
against  a  recipient  of  Federal  financial 
assistance  solely  alleging  employment 
discrimination  against  an  individual  are 
to  be  referred  directly  to  the  EEOC  by 
the  delegating  agency.        i 

C  Duties  of  the  Department  of 
Education 

The  Department  of  Housing  and 
Urban  Development  assigns  the 
following  compliance  duties  to  the 
Department  of  Education  with  respect  to 
educational  institutions.  Specifically,  the 
Department  of  Education  shall: 

1.  Maintain  current  files  on  all 
activities  undertaken  pursuant  to  this 
agreement  and  on  the  compliance  status 
of  applicants  and  recipients  with  respect 
to  their  programs  or  activities  receiving 
Federal  flnancial  assistance  resulting 
from  preapproval  and  postapproval 
reviews,'complaint  investigations,  and 
actions  to  resolve  noncompliance.  A 
summary  of  these  activities  and  the 
compliance  status  of  applicants  and 
recipients  shall  be  reported  at  least  at 
the  end  of  every  fiscal  year  to  the 
Department  of  Housing  and  Urban 
Development. 

2.  Develop  and  use  information  for  the 
routine,  periodic  monitoring  of 
compliance  by  educational  institutions 
with  respect  to  their  programs  or 
activities  receiving  Federal  financial 
assistance  subject  to  this  agreement. 

3.  Perform,  upon  request  by  the 
Department  of  Housing  and  Urban 
Development,  preapproval  reviews  for 
which  supplemental  information  or  field 
reviews  are  necessary  to  determine 
compliance. 

4.  Conduct  an  effective  program  of 
postapproval  reviews  of  recipients  with 
respect  to  their  programs  or  activities 


receiving  Federal  financial  assistance 
subject  to  this  agreement. 

5.  Receive  complaints  alleging  that 
recipients  subject  to  this  agreement 
have  discriminated  in  violation  of 
covered  nondiscrimination  provisions  in 
their  programs  or  activities  receiving 
Federal  financial  assistance,  attempt  to 
obtain  information  necessary  to  make 
complaints  complete,  and  investigate 
complete  complaints. 

6.  Issue  written  letters  of  flndings  of 
compliance  or  of  noncompliance  that  (a) 
advise  the  recipient  and,  where 
appropriate,  the  complainant  of  the 
results  of  the  postapproval  review  or 
complaint  investigation;  (b)  provide 
recommendations,  where  appropriate, 
for  achieving  voluntary  compliance;  and 
(c)  offer  the  opportunity  to  engage  in 
negotiations  for  achieving  voluntary 
compliance.  The  governor  of  the  state  or 
chief  executive  of  the  local 
governmental  unit  in  which  the 
applicant  or  recipient  is  located  will  be 
notified,  if  the  letter  of  Hndings  of 
noncompliance  is  made  pursuant  to  a 
statute  requiring  that  the  governor  or 
chief  executive  be  given  an  opportunity 
to  secure  compliance  by  voluntary 
means.  The  Department  of  Education 
shall  promptly  provide  copies  of  its 
letters  of  findings  to  the  Department  of 
Housing  and  Urban  Development  and  to 
the  Assistant  Attorney  General  for  Civil 
Rights. 

7.  Conduct,  after  a  letter  of  findings  of 
noncompliance,  negotiations  seeking 
voluntary  compliance  with  the 
requirements  of  covered 
nondiscrimination  provisions. 

8.  If  compliance  cannot  be  voluntarily 
achieved  and  the  Department^of 
Education  does  not  hmd  the  applicant  or 
recipient,  refer  the  matter  to  the 
Department  of  Housing  and  Urban 
Development  for  its  own  independent 
action  and  notify  the  Assistant  Attorney 
General  for  Civil  Rights  of  the  referral.  If 
compliance  cannot  be  achieved  and 
both  the  Department  of  Education  and 
the  Department  of  Housing  and  Urban 
Development  fund  the  applicant  or 
recipient,  initiate  formal  enforcement 
action.  When  the  Department  of 
Education  initiates  formal  enforcement 
action  by  providing  the  applicant  or 
recipient  with  an  opportunity  for  an 
administrative  hearing,  provide  the 
Department  of  Housing  and  Urban 
Development  with  an  opportunity  to 
participate  as  a  party  in  a  joint 
administrative  hearing.  When  the 
Department  of  Education  initiates 
formal  enforcement  action  by  referring 
the  matter  to  the  Department  of  Justice 
for  appropriate  judicial  action,  notify  the 
Department  of  Housing  and  Urban 
Development  of  the  referral.  '. 


9.  Notify  the  Department  of  Huusing 
and  Urban  Development  and  the 
Assistant  Attorney  General  for  Civil 
Rights  of  the  outcome  of  the  hearing, 
including  the  reasons  for  Hnding  the 
applicant  or  recipient  in  noncompliance, 
and  of  any  action  taken  against  the 
applicant  or  recipient. 

0.  Duties  of  the  Department  of  Housing 
and  Urban  Development 

The  Department  of  Housing  and 
Urban  Development  shall: 

1.  Issue  and  provide  to  the 
Department  of  Education  all  regulations, 
guidelines,  reports,  orders,  policies,  and 
other  docimtents  that  are  needed  for 
recipients  to  comply  with  covered 
nondiscrimination  provisions  and  for  the 
Department  of  Education  to  administer 
its  responsibilities  under  this  agreement. 

2.  Provide  the  Department  of 
Education  with  information,  technical 
assistance  and  training  necessary  for  it 
to  perform  the  duties  delegated  under 
this  agreement.  This  information  shall 
include,  but  is  not  limited  to.  a  list  of 
recipients  receiving  Federal  financial 
assistance  from  the  Department  of 
Housing  and  Urban  Development,  the 
types  of  assistance  provided, 
compliance  information  solely  in  the 
Department  of  Housing  and  Urban 
Development's  possession  or  control, 
and  data  on  program  eligibility  and/or 
actual  participants  in  assisted  programs 
or  activities. 

3.  Perform  preapproval  reviews  of 
applicants  for  assistance,  as  required  by 
28  CFR  42.407(b}.  that  do  not  require 
supplemental  information  or  field 
reviews.  The  reviews  may  require 
information  to  be  supplied  by  the 
Department  of  Education.  If  the 
Department  of  Housing  and  Urban 
Development  requests  the  Department 
of  Education  to  undertake  an  on-site 
review  because  it  has  shown  it  has 
reason  to  believe  discrimination  is 
occurring  in  a  program  or  activity  that  is 
either  receiving  Federal  financial 
assistance  or  that  is  the  subject  of  an 
application,  the  Department  of  Housing 
and  Urban  Development  shall  supply 
information  necessary  for  the 
Department  of  Education  to  undertake 
such  a  review. 

4.  Refer  all  complaints  alleging 
discrimination  under  covered 
nondiscrimination  provisions  filed  with 
the  Department  of  Housing  and  Urban 
Development  against  a  recipient  subject 
to  this  delegation  and  determine,  if 
possible,  whether  the  program  involved 
receives  Federal  financial  assistance 
from  the  delegating  agency. 

5.  Where  the  Department  of  Education 
has  notified  the  applicant  or  recipient  in 
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writing  that  compliance  cannot  be 
achieved  by  voluntary  meanB  and  dn 
Department  of  Education  baa  referred 
die  matter  to  the  Department  of  Housing 
and  Urban  Development,  make  the  Rnal 
compliance  determination  and: 

(a)  If  the  Department  of  Housing  and 
Uiban  Development  wishes  to  initiate 
formal  enforcement  action  by  providing 
the  applicant  or  recipient  with  an 
opportiuiity  for  an  administrative 
hearing,  notify  the  Department  of 
Education  whether  the  Department  of 
Housing  and  Urban  Development  will 
join  as  a  party  in  the  administrative 
hearing  conducted  by  die  Department  of 
Education  or  will  conduct  its  own 
administrative  hearing. 

(b)  When  the  Department  of  Housing 
and  Urban  Devriopment  initiates  formal 
enforcement  action  by  referring  the 
matter  to  the  Department  of  Jostioe  for 
appropriate  judicial  adion,  notify  the 
diepartment  of  Education  of  the  referral. 

(c)  If  the  Department  of  Housing  and 
Urban  Deivdopment  conducts  ite  own 
hearing,  notify  the  Department  of 
Education  and  die  Assistant  Attorney 
General  for  Civil  Rights  of  the  outcome 
of  the  hearing,  inchiding  the  reasons  for 
finding  the  aiqilicant  or  recipient  in 
noneompliance,  and  of  any  action  taken 
against  the  applicant  or  recipient.  The 
Department  of  Housing  aad  Urban 
DevdopsKttt  may  request  the 
Department  of  Education  to  act  as 
counsel  in  its  administrative  hearing. 

(d)  If  the  Department  of  Housing  and 
Urban  Development  neither  initiates 
steps  to  deny  or  terminate  Federal 
financial  assistance  nor  refers  the 
matter  to  the  Department  of  Justice, 
notify  the  Depmtment  of  Education  and 
the  Assistant  Attorney  Genovl  for  Qvil 
Rights  in  writing,  within  15  days  after 
notification  from  the  Department  of 
Education,  that  voluntary  compliance 
cannot  be  achieved. 

E.  Redelegation 

Duties  delegated  herein  to  the 
Department  of  Education  may  be 
redelegated.  The  Department  of 
Education  shall  notify  the  Department  of 
Housing  and  Urban  Development  of  any 
such  redelegation  prior  to  its  effective 
date. 

F.  Effect  on  Prior  Delegation 

This  agreement  supersedes  and 
replaces  the  title  Vi  delegation 
agreements  effective  May  26  and  June 
22, 1966,  between  the  U.S.  Department  of 
Health,  Education,  and  Welfare  and  the 
Department  of  Housing  and  Urban 
Development.  In  addition,  this 
agreement  delegates  to  the  Department 
of  Education,  the  Departaaent  of  Housing 
and  Urban  Development's  enforcement 


authority  under  sectioa  504  of  die 
RehabflitatioB  Act  of  1973  widi  respect 
to  educational  institHtiens. 


This  agreement  shall  be  signed  by  the 
Assistant  Attorney  General  for  Civil 
Rights.  It  shall  be  signed  by  both  parties 
and  become  effective  30  days  bom 
pubbcadon  in  the  Federd  Register. 

H.  Teiminadon 

This  agreement  OMy  be  termmated  by 
either  agency  60  days  after  notice  to  the 
other  agency  send  to  the  Aaaistaat 
Attorney  Geaerel  for  Civil  Rights. 

Dated:  Mardi  22, 1991. 
Mhmi  l\  '*-■"■'—' 

Deputy  Secretary,  Departmeat  ofHoutiag  and 
Uiian  Development. 

Dated:  April  2S,  1991. 
Lamar  Alexander, 

Secretary,  Department  of  Education. 

Dated:  December  la.  1991. 

Aasistamt  Attorney  General,  CnrilfUgHt 

Dmaiom. 

(FK  Doc.  02-788  Filed  1-10-92: 8:45  en] 


DEPARTMENT  OF  ENBK3Y 


[Docket  Na  EL91-23-«00] 

OMahoma  Municipal  Powar  Authority; 
Oklahoma  Qaa  and  Electric  Ca^  FHIng 

January  7, 1992. 

Take  notice  titat  on  December  30, 
1991,  Oklahoma  Gas  and  Electric 
Company  (OGAE)  tendered  for  filing 
supplementary  information  related  to 
five  Amendatory  Agreements  dated 
September  30, 1991,  between  OG&E  and 
the  Oklahoma  Municipal  Power 
Authority  (OMPA)  as  part  of  a 
Setdenent  Agreement  between  OG&E 
and  OMPA. 

Copies  of  die  supplementary  material 
have  been  served  on  OMPA,  the 
Oklahoma  Corporation  Commission  and 
the  Arkansas  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissiofi.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  ob  or  before 
lanuary  17. 1982.  Protests  will  be 


considered  by  the  Commission  in 
detenaiaing  the  appropriate  action  to  be 
taken,  but  ivill  net  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  ialerveae.  Copies 
of  this  Giing  are  on  file  with  the 
Commisaian  and  are  available  for  public 
inq>ectioa. 
LotoO.  CaahriL 
Secretary. 
[FX  Ow:.  aZ-TM  nM  1-1»«2:  e:4S  im] 
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Prooram  Oppofhmtty  Wetica  tor 


DavalapaiaMR  WNMN  wa  waasarM 
icnafBy  nofiiara 


AQEMCV:  Western  Area  Power 
Administration.  DOE. 

Program  opportiiBity  notice. 


r.  The  Department  of  Energy 
(DOE),  Western  Area  Power 
Administration  (Western),  as  part  of  its 
role  in  managing  the  Western  Regional 
Biomass  Enei^  Program  (WRKP), 
plans  to  solicit  oost-shared  proposals  for 
the  development  demonstration,  and/or 
commerciaUzation  of  biomaes  energy 
projects  that  utilize  bw-  or  negative- 
value  biomass  feedstocks.  Proposals 
may  include  projects  focused  on 
collection  transportation,  upgrading, 
conversion,  utilization,  and/or 
marketing  of  low-value  biomass 
feedstocks  for  energy  use,  and  may 
involve  efforts  related  to  existing 
biomass-to-energy  projects.  Only 
projects  that  have  progressed  beyond 
the  basic  research  stage  will  be 
considered. 

Proposals  will  be  solicited  by  a 
Program  Opportunity  Notice  (PON) 
issued  by  Western.  Awards  will  be 
made  to  applicants  that  propose  projects 
within  the  WRBEP  reRion  and  on  a  cost- 
shared  basis.  The  WRBEP  region 
consists  of  the  States  of  Arizona, 
California.  Colorado,  Kansas.  Nebraska. 
Nevada,  New  Mexico,  North  Dakota. 
Oklahoma.  South  Dakota.  Texas.  Utah. 
and  Wyoming.  The  selected  participants 
must  share  at  least  20  percent  of  the  cost 
of  the  proposed  project,  and  preferably 
50  percent  or  more. 

It  is  antic^ted  d)at  up  to  10  awards, 
will  result  from  the  PON  solicitation. 
The  aaaximum  DOE  contribution  is 
limited  to  SiSjOeo  per  project  except 
that  projects  involving  cost-sharing  by 
organizations  in  mon  than  one  State 
may  be  funded  by  WRBEP  for  a  larger 


1282 


Federal  Register  /  Vol.  57.  No.  8  /  Monday.  January  13.  1992  /  Notices 


amount.  Project  periods  of  1  to  5  years 
will  be  considered.  Projects  involving 
regional  biomass  feedstocks  or  biomass- 
to-energy  projects  (i.e.,  directly 
involving  multi-State  feedstocks  or 
projects)  are  particularly  encouraged. 
Awards  will  be  made  based  on  the 
results  of  an  evaluation  of  the  technical 
merits,  beneflcial  effects,  business  and 
management,  and  cost  merits  of 
proposals  received  in  response  to  the 
PON.  as  well  as  program  policy  factors. 
Evaluation  criteria  will  be  defined  as 
part  of  the  PON.  E)OE  will  select  the 
type  of  award  relationship  (contract, 
grant,  or  cooperative  agreement] 
following  the  evaluation  process.  If  the 
selected  relationship  is  a  contract,  the 
regulations  defined  in  the  Federal 
Acquisition  Regulation  and  the  DOE 
Acquisition  Regulation  will  be  followed. 
If  the  selected  relationship  is  expected 
to  be  a  financial  assistance  instrument, 
the  DOE  Assistance  Regulation  will  be 
followed.  Specifically,  10  CFR  part  600 
will  apply  if  the  intended  relationship  is 
expected  to  be  a  cooperative  agreement 
or  grant. 

DATES:  Parties  who  would  like  to 
receive  a  copy  of  the  PON  should  submit 
a  written  request  to  the  contact  listed 
below.  All  requests  for  a  PON  should  be 
submitted  by  February  12, 1992.  All 
requests  should  reference  solicitation 
number  DE-PN65-92WA09522. 
KM  FURTHER  INFORMATION  CONTACT: 
Ms.  Ruth  Adams,  Contract  Specialist. 
Western  Area  Power  Administration, 
P.O.  Box  3402.  Mail  Code  A1521,  Golden. 
CO  80401.  (303)  231-7709. 

Issued  at  Golden,  Colorado,  Pecember  30, 
1991. 

Wilbam  H.  Clagett. 
Administrator. 

(FR  Doc.  92-791  Filed  1-10-92;  B:45  am] 
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ENVIRONMENTAL  PROTECtlON 
AGENCY 


[FRL-4092-7] 
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Notice  of  Location  Change  for  IMeeting 
on  January  27  &  28, 1992  of  ttie 
Chemical  Accident  Prevention 
Subcommittee  of  the  Environmental 
Measurements  and  Chemical  Accident 
Prevention  Committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT) 

Under  Public  Law  92-463  (The  Federal 
Advisory  Committee  Act),  EJPA  gives 
notice  of  a  change  of  location  for  the 
meeting  of  the  Chemical  Accident 
Prevention  Subcommittee  of  the 
Environmental  Measurements  and 
Chemical  Accident  Prevention  (EM/ 
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CAP)  Committee.  The  meeting  will 
convene  January  27,  from  12  noon  to  5 
p.m.  and  January  28  from  9  a.m.  to  5  p.m. 
The  location  of  the  meeting  has  been 
changed  to:  Holiday  Inn  Crowne  Plaza 
National  Airport,  300  Army  Navy  Drive. 
Arlington.  Virginia  22202. 

Additional  information  may  be 
obtained  from  David  Graham  at  (202) 
260-9743,  or  by  written  reque^st  sent  by 
fax  (202)  260-6882. 

Dated:  January  8, 1992. 
Abby ).  Pimie. 

NACEPT  Designated  Federal  Official. 
(FR  Doc.  92-944  Filed  1-13-92;  8:45  am] 
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[OPP-66146A;  FRL  4000-2] 

Sodium  Arsenite;  Cancellation  Order 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Cancellation  Order. 

summary:  This  Notice,  pursuant  to 
section  6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
7  U.S.C.  136  et  seq.,  announces  the 
cancellation  of  the  two  registrations  of 
products  containing  sodium  arsenite. 
EPA  received  a  request  for  voluntary 
cancellation  from  the  sole  registrant  of 
products  containing  sodium  arsenite  on 
November  13. 1990.  On  June  19. 1991  (56 
FR  28154).  EPA  published  receipt  of  the 
request  and  announced  a  comment 
period  of  90  days  to  allow  any  interested 
party(s)  the  opportunity  to  have  the 
registrations  transferred  to  them  during 
that  time  or  to  allow  the  registrant  an 
opportunity  to  withdraw  the  request.  No 
parties  requested  transferral  of  the 
registrations  and  the  registrant  did  not 
withdraw  its  request  for  voluntary 
cancellation.  Thus.  EPA  is  issuing  the 
cancellation  order  at  this  time. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  proposing  to  revoke  the 
interim  tolerance  for  residues  of  sodium 
arsenite  in  or  on  grapes. 
DATES:  The  cancellation  shall  be 
effective  January  13, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Miller,  Product  Manager  (PM)  23. 
Registration  Division  {H7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number  Room  237.  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  703-305-7830. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  November  13. 1990,  Agtrol 
Chemical  Products  (hereafter  referred  to 


OS  Agtrol)  submitted  a  letter  to  EPA 
requesting  voluntary  cancellation, 
pursuant  to  FIFRA  section  6(f).  of  its  two 
products  containing  sodium  arsenite. 
Sodium  Arsenite  Solution  #4  (EPA  # 
55146-35)  and  Sodium  Arsenite  Solution 
#6  (EPA  #  55146-25).  As  the  basis  for 
requesting  voluntary  cancellation,  the 
company  concluded  that  the  cost  of 
generating  studies  required  for 
continued  registration,  some  of  which 
were  overdue  at  the  time  of  the  request, 
did  not  justify  continued  registration  of 
their  products.  In  addition,  sodium 
arsenite  is  currently  undergoing  a 
Special  Review  for  carcinogenicity 
concerns  for  workers.  Sodium  arsenite. 
an  inorganic  arsenical,  is  classified  as  a 
Group  A.  or  known  human  carcinogen. 

Sodium  arsenite  is  used  to  control 
Black  Measles  and  Phomopsis  cane  and 
leaf  spots  (Phomopsis  viticola]  on 
grapes.  These  diseases,  and  thus  the  use 
of  sodium  arsenite.  occur  only  in 
California.  The  degree  of  disease 
outbreak  is  variable  and  may  not  occur 
every  year.  Black  Measles  is  caused  by 
infection  through  pruning  wounds. 
Although  there  are  no  alternatives  to 
sodium  arsenite  for  Black  Measles 
control,  the  disease  is  not  expected  to 
spread  significantly  in  the  absence  of 
chemical  controls.  While  grapes  affected 
by  Black  Measles  are  worthless  for  fresh 
use,  some  may  be  crushed  for  wine. 
Properly  timed  applications  of  captan 
can  adequately  control  Phomopsis  cane 
and  leaf  spots. 

II.  Existing  Stocks  Determination 

Included  in  its  voluntary  cancellation 
request,  Agtrol  requested  that  it  be 
allowed  to  sell  all  stocks  until  depletion. 
The  company  noted  it  has  30,000  gallons 
of  stock  ready  for  the  next  growing 
season,  which  is  on  average  enough 
stock  to  treat  crops  over  two  growing 
seasons.  As  noted  in  the  June  19, 1991 
Federal  Register  Notice,  EPA  set  forth 
its  rationale  for  not  allowing  unlimited 
sale,  distribution  and  use  of  sodium 
arsenite  by  Agtrol.  In  that  same  Notice, 
EPA  proposed  to  allow  the  registrant  to 
sell  and  distribute  its  products 
containing  sodium  arsenite  for  1  year 
after  the  date  of  cancellation  and 
persons  other  than  the  registrant  to  sell 
and  use  prpducts  containing  sodium 
arsenite  until  supplies  were  exhausted. 
The  Agency  concluded  that  the  benefits 
of  sodium  arsenite  use  until  stocks  have 
been  depleted  outweigh  the  risks.  EPA 
believes  exposure,  and  therefore  risk, 
are  not  high  since  California  requires 
several  protective  measures  and  since 
sodium  arsenite  is  applied  to  dormant 
grapes  vines.  EPA  received  no 
comments  on  this  proposal.  Therefore, 
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the  registrant  may  sell  and  distribute 
stocks  until  January  13, 1993,  and  all 
others  may  sell,  distribute,  and  use 
stocks  imtil  supplies  are  exhausted. 

III.  Conclusion 

EPA  received  a  request  for  voluntary 
cancellation  from  Agtrol.  Pursuant  to 
FIFRA  section  6(f)  as  amended,  a 
comment  period  was  established  to 
allow  any  interested  party(s)  to  have  the 
registrations  transferred  to  them.  In 
addition,  EPA  proposed  an  existing 
stocks  provision  for  the  registrant  of  1 
year,  and  sale  and  use  until  stock 
depletion  by  all  others.  No  requests  for 
transfer  were  received  and  no  comments 
were  submitted  regarding  the  voluntary 
cancellation  or  the  proposed  existing 
stocks  provision.  Therefore,  EPA  is 
issuing  a  cancellation  order  for  all 
registrations  of  products  containing 
sodium  arsenite,  allowing  Agtrol  to  sell 
and  distribute  remaining  stock  until 
January  13, 1993,  while  allowing  sale, 
distribution,  and  use  by  all  others  until 
all  stocks  are  depleted.  Note  that  while 
there  is  no  expiration  date  for  sodium 
arsenite  sale,  distribution,  and  use 
(except  by  Agtrol),  expiration  of  sodium 
arsenite  tolerances  has  been  proposed 
for  June  1994  in  a  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Thus,  after  June  1994  no 
residues  of  sodium  arsenite  may  legally 
be  found  on  grapes. 

IV.  Cancellation  Order 

On  November  13, 1990,  Agtrol 
Chemical  Products,  the  sole  registrant  of 
products  containing  sodium  arsenite  in 
the  United  States,  requested  voluntary 
cancellation  of  their  two  products 
containing  sodium  arsenite  (EPA 
registration  numbers  55146-35  and 
5514&-25)  pursuant  to  FIFRA  section  6(f). 
I  approve  the  cancellation  of  these  two 
products  and  of  the  existing  stocks 
provision  allowing  sale  and  distribution 
of  sodium  arsenite  products  by  Agtrol 
for  1  year,  and  sale,  distribution,  and  use 
by  all  others  until  all  stotks  have  been 
depleted.  EPA  has  concluded  that  the 
benefits  as  existmg  sodium  arsenite 
stocks  are  being  depleted  outweigh  risks 
associated  with  use.  For  the  purposes  of 
this  Order,  "existing  stocks"  are  defmed 
as  any  quantity  of  any  of  the  sodium 
arsenite  products  listed  above  that  has 
been  formulated,  packaged,  and  labeled 
for  use  and  is  being  held  for  shipment  or 
release  or  has  been  shipped  or  released 
into  commerce  prior  to  the  effective  date 
of  this  Order.  The  sale  and  distribution 
of  existing  stocks  of  the  sodium  arsenite 
products  listed  above  by  the  registrant, 
Agtrol  Chemical  Products,  is  permitted 
for  1  year  from  the  effective  date  of  this 
Order.  Therefore,  all  sale  and 


distribution  of  these  products  by  the 
registrant  is  prohibited  after  January  13, 
1993.  The  sale,  distribution,  and  use  of 
existing  stocks  of  the  sodium  arsenite 
products  listed  above  by  any  person 
other  than  the  registrant.  Agtrol 
Chemical  Products,  is  permitted  until  all 
stocks,  other  than  any  stocks  remaining 
in  the  possession  of  Agtrol  Chemical 
Products  after  January  13, 1993  have 
been  depleted.  Accordingly,  this 
cancellation  order  shall  become 
effective  January  13, 1992. 

Dated:  December  31, 1991. 

Linda  J.  Fiaher, 

Assistant  Administrator  for  Prevention, 

Pesticides  and  Toxic  Substances. 

[PR  Doc  92-785  Filed  1-10-42: 8:45  am] 
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[OPPTS-51782:  FRL  4043-3] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  39  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

P  92-201,    February  9, 1992. 

P  92-202.    February  3, 1992. 

P  92-203,  92-204, 92-206,  92-207, 92- 
208,    February  9, 1992. 

P  92-209, 92-210, 92-211, 92-212. 92- 
213, 92-214,    February  11, 1992. 

P  92-316, 92-317. 92-318.    March  17. 
1992. 

P  92-319, 92-320, 92-321,    March  18, 
1992. 

P  92-322, 92-323, 92-324, 92-325,  92- 
326, 92-327, 92-326, 92-329.  March  21. 
1992. 

P  92-33a  92-331, 92-332. 92-333, 92- 
334, 92-335, 92-336,    March  22. 1992. 

P  92-337. 92-338.  92-339, 92-340, 92- 
341,    March  24, 1992. 

Written  comments  by: 

P  92-201.    January  10, 1992. 

P  92-202.    January  4, 1992. 

P  92-203, 92-204, 92-206, 92-207, 92- 
206,    January  10, 1992. 


P  92-209, 92-2ia  92-211. 92-212, 92- 
213, 92-214,    January  12. 1992. 

P  92-316, 92-317, 92-318.  February 
16, 1992. 

P  92-319, 92-320, 92-321.  February 
17, 1992. 

P  92-322, 92-323, 92-324. 92-325, 92- 
326, 92-327, 92-328, 92-329,  February 
20,1992. 

P  92-33a  92-331, 92-332. 92-333, 92- 
334, 92-335, 92-336,    February  21, 1992. 

P  92-337, 92-338, 92-339, 92-340. 92- 
341,    February  23. 1992. 

addresses:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-51782)"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401 M  St.,  SW.,  rm.  L-lOO, 
Washington,  DC.  20460,  (202)  260-3532. 

FOR  FURTHER  INFORMATION  CONTACT. 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (T&- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-545, 401  M  St.,  SW.. 
Washington.  DC  20460  (202)  554-1404. 
TDD  (202)  554-0551. 

SUFFLEMBTTARV  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE  0004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Ftt-sei 

Manufacturer.  R.T.Vanderbilt 
Company,Inc. 

Chemical.  (G)  Calcium 
alkylarysulfonate. 

Use/Production.  (S)  Corrosion 
inhibitor  for  lubricants.  Prod,  range: 
Confidential. 

Toxicity  Data  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2.000  mg/kg 
species  (rabbit).  Skin  irritation: 
moderate  species  (rabbit). 

Fei-aoa 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylaluminoxane 
compound. 

Use/Production.  (S)  Corrosion 
inhibitor  for  lubricants.  Prod,  range: 
Confidential. 

Toxicity  Data  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2.000  mg/kg 


OM 


Federal  Register  /  Vol.  57,  No.  «  /  Monday.  January  13.  tSBJ  1  Notices 


species  (rabbit).  Skin  irritation: 
moderate  species  (rabbit). 


P 92-203 

Manufacturer.  R.T.  Vandefbilt 
Company,  Inc. 

Chemical.  (G)  Lithium 
alkylarysulfonate. 

Use/Production.  (S)  Corroiion 
inhibitor  for  lubricants.  Prod,  range: 
Confidential. 

Toxicity  Data  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Actrte 
dermal  toxicity:  LD50  >  2.000  mg/kg 
species  (rabbit).  Skin  irritation: 
moderate  species  (rabbit). 


»  99-004 

Manufacturer.  R.T.Vanderbilt 
Company,  Inc. 

Chemical.  (G)  Zinc  alkylaryisulfonate. 

Use/Production.  (S)  Corrosion 
inhibitor  for  lubricants.  Prod,  range: 
Confidential. 

Toxicity  Data  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,800  mg/kg 
species  (rabbit).  Skin  irritation: 
moderate  species  (rabbit). 

P92-«e6  ' 

Manufacturer  Confidential. 

Chemical.  (G)  Deionized  acidic. 

Use/Production.  (G)  Intermediate  in 
preparation  of  surface  coating.  Prod, 
range:  Confidential. 

Manufacturer.  Confidential. 

Chemical.  (G)  Dimethylaminoethanol 
salt  of  a  copolyester  of  sulfoisophthalic 
acid. 

Use/Production.  (G)  Surface  coating 
for  film.  Prod,  range:  Confidential. 

P 92-30* 

Manufacturer.  Confidential. 

Chemical.  (G)  Aqueous  al4>hatic 
polyurethane. 

Use /Production.  (S)  Coating-  Prod, 
range:  Confidential. 


P 92-209 

Manufacturer.  Confidential. 

Chemical  (G)  Polydimetlq^l  siloxane 
resin. 

Use /Production.  (G)  Paint  additive. 
Prod,  range:  Confidential. 

P 92-210 

Importer.  Confidential. 

Chemical  (G)  Derivative  of  bis- 
triazinylamino-stilbene  disulfonic  acid. 

Use/Import.  (G)  Floroscent  brightner. 
Import  range:  Coiifidential. 

^92-211 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Azo-«ub«tituted 
naphthalene  trisutfonic  acid. 


Use /Production.  (S)  Fiber  reactive  dye 
for  textile.  Prod,  range:  2,500-1(^080  kg/ 

P 92-212 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Azo-substituted 
naphthalene  trisulfonic  acid. 

Use/Production.  (S)  Fiber  reactive  dye 
for  textile.  Prod,  range:  2,500-10.000  kg/ 

yr- 

P 92-213 

Importer.  Reichhold  Chemicials.  Inc. 
Chemical  (G)  Polyester  polyurethane. 
Use/Import  (S)  Polyurethane  for  glass 
fiber  sizing.  Import  range:  Confidential. 

P  92-214 

Importer.  Reichhold  Chemicals,  Inc. 
Chemical.  (G)  Polyester  polyurethane. 
Use/Import.  (S)  Polyurethane  for  glass 
fiber  sizing.  Import  raiige:  Confidential. 

P 92-319 

Importer.  BASF  Corporation,  Fibers 
Division. 

Chemical  (G)  Acrylate-acrylonitrile 
copolymer  salt. 

Use/Import  (S)  Polymer  dispersion. 
Import  range:  Confidential. 

P92->91T 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional  epoxy 
resin. 

Use /Production.  (S)  Coatings.  Prod, 
range:  480,000-2.400,000  kg/yr. 

P 93-31* 

Manufacturer.  Confidential. 

Chemical  (G)  S^ene-acrylic 
copolymer. 

Use/Production.  (G)  Clear  caulk.  Prod, 
range:  Confidential. 

P 92-319 

Manufacturer.  Texaco  Lubricants  Co. 

Chemical  (G)  Tetraurea  grease 
thickener  prepared  by  the  reaction  of  a 
diisocyanate  with  aliphatic  amines. 

Use/Production.  (S)  Automotive 
constant  velocity  joints.  Prod,  range: 
7,140  kg/yr. 

P 92-390 

Manufacturer.  Confidential. 

Chemical  (G)  Aromatic  imine. 

Use /Production.  (G)  Catalyst  ior 
polyin-ethanes.  Prod,  range: 
Confidential 

P 93-321 

Importer.  Confidential. 

Chemical  (G)  Aliphatic  amine,  epoxy 
adduct. 

Use/Import.  (S)  Internal  coating  for 
storage  tanks,  transport  tanks,  pipe 
interiors,  and  processing  equipment. 
Import  range:  Confidential. 


P93-4Sa 

Manufactarer.  E J.  Du  Pont  de 
Nemomv  &  Co..  Inc. 

Chemical  (G)  Acrylic  polymer. 

Use/Production.  (G)  Open, 
nondispersive  use?  Prod,  range: 
Confidential. 

P 92-323 

Manufacturer.  Dow  Chemical  Co. 

Chemical.  (G)  Salt  of  ethylene  acrylic 
acid  terpo^er. 

Use/Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 

P 02-324 

Manufacturer.  Dow  Chemical  Co. 

Chemical.  (G)  Sah  of  ethylene  acrylic 
acid  terpolymer. 

Use/Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 

P92-SW 

Manufacturer.  Dow  Chemical  Co. 

Chemioal  (G)  Salt  of  ethylene  aoiylic 
acid  terpoljrmer. 

Use/Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 


Manufacturer.  Dow  Chemical  Co. 

Chemical  (G)  Salt  of -ethylene  acrylic 
acid  terpolymer. 

Use/Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 

P 93-337 

Manufacturer.  Dow  Chemical  Co'. 

Chenucal.  (G]Salt  of  ethylene  acrylic 
acid  terpoljnner. 

Use/Production.  [G]  Adhesive.  Prod, 
range:  Confidential 

P02-328 

Manufacturer.  Confidential. 

Chemical.  {C)  Trisubstituted 
I^droquinone. 

Use/Production.  (S)  Organic  synthesis 
intermediate.  Prod,  range:  1.100-2.200 
kg/yr. 

P93-3M 

Manufacturer.  Confidential. 

Chemical  (G)  Trisubstituted 
hydroquinone  diester. 

Use/Production.  (G)  Contained  use- 
component.  Prod,  range:  1,500-3.000  kg/ 
yr. 

P 92-330 

Manufacturer.  Confidential; 

Chemical  (G)  Alkoxyphenol.  4- 
dihydroalkylpyran.  isomer  mix. 

Use/Production.  (G)Pine  fi-agrance 
component;  functional  products 
fragrance  component.  Prod,  range: 
Confidential. 


UMI 


Federal  Regigter  /  Vol.  57,  No.  8  /  Monday.  January  13,  1992  /  Notices 


1265 


Manufacturer.  Confidential. 

Chemical.  [G]  Polyurethane  latex. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  500-1,500  kg/yr. 

rta-ssa 

Manufacturer.  Confidential. 

Chemical.  [C]  Polyurethane  latex. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  500-1,500  kg/yr. 

P»2-MS 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  latex. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  500-1,500  kg/yr. 

pes-3M 

Manufacturer  Confidential. 

Chemical.  (G)  Polyurethane  latex. 

Use/Production.  [G]  Component  of 
dispersively  applied  coating.  Prod, 
range:  500-1.500  kg/yr. 

W 93-338 

Manufacturer..  Confidential. 

Chemical.  (G)  Polyurethane  latex. 

Use/Production,  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  500-1,500  kg/yr. 

Pe2-33« 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  latex. 

Use/Production.  [G]  Component  of 
dispersively  appUed  coating.  Prod, 
range:  500-1,500  kg/yr. 

P 03-337 

Manufacturer.  Confidential. 

Chemical.  [G]  Polyamine 
formaldehyde  condensate. 

Use/Production.  [G]  Scavenger.  Prod, 
range:  Confidential. 

PM-SM 

Importer.  Confidential. 

Chemical.  (G)  Substituted  pyrogallol. 

Use/Import.  (G)  A  component  of  the 
material  for  IC  fabrication.  Import  range: 
Confidential. 

r 93-333 

Importer.  Confidential. 

Chemical.  [G]  Substituted  phenol. 

Use/Import.  (G)  A  component  of  the 
material  for  IC  fabrication.  Import  range: 
Confidential. 

PeS-340 

Importer.  Confidential. 

Chemical.  (G)  Substituted  resorcinol. 

Use/Import.  (G)  A  component  of  the 
material  for  IC  fabrication.  Import  range 
Confidential. 


P  33-341 

Manufacturer  E.L  Du  Pontde 
Nemours  ft  Co.,  Inc. 

Chemical.  [S]  Ethane.-l.l.l-trifluoro. 

Use/Production.  [S]  Refrigerant.  Prod, 
range:  Confidential. 

Dated:  January  7, 1992. 
Steven  Newburg-Rinn, 
Acting  Director,  Inforination  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  92-786  Filed  1-10-92: 8:45  am] 
BHJJNQ  COOE  MeO-SO-F 


(OPPTS-59929;  FRL  4043-6] 

Certain  Chemicals;  Premanufacture 
Noticee 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
,  any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  2  such  PMN(s)  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

Y  92-80,    January  16. 1992. 

Y  92-81.    January  22. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency,  rm.  E-545.  401  M  St;.  SW., 
Washington.  DC.  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 


V 93-30 

Manufacturer.  C.  ].  Osbom,  Div.  of 
Suvar  Corp. 

Chemical.  (G)  Long  oil  alkyd. 

Use/Production.  (S)  Pigmented 
coatings.  Prod,  range:  Confidential. 

V93-«1 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  phthalate 
polyester  resin. 

Use/Production.  (S)  Binder  in  two 
component  primer.  Prod,  range: 
Confidential. 

Dated:  January  7. 1992. 
Steven  Newburg-Rinn. 
Acting  Director.  Information  Management 
Division,  Off  ice  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  92-787  Filed  1-10-92;  8:45  am) 

BILUNO  COOC  WaO-H-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnation  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  7, 1992. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center, 
1114  2l8t  Street.  NW:  Washington,  DC 
20036,  (202)  452-1422.  For  further 
information  on  these  submissions 
contact  Judy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3253 
NEOB.  Washington.  DC  20503.  (202)  395- 
4814. 

OMB  Number:  None. 
Title:  Section  74.991,  Wireless  cable 

application  procedures. 
Action:  New  collection. 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  20  responses: 
3.33  hours  average  burden  per 
response;  67  hours  total  annual 
burden. 
Needs  and  Uses:  On  9/26/91.  the 
Commission  adopted  a  Second  Report 
and  Order.  MM  Doc.  No.  80-54. 
Amendment  of  parts  21. 43. 74. 78  and 
94  of  the  Commission's  Rules 
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Governing  Use  of  the  Frequencies  in 
the  2.1  and  2.5  GHz  Bands,  which 
further  amended  rules  to  facilitate  the 
development  of  wireless  cable  service 
by  conforming  the  rules  applicable  to 
the  three  microwave  radio  services 
used  in  the  provision  of  wireless 
cable.  Section  74.991  requires  that  a 
wireless  cable  application  be  filed  on 
FCC  Form  330  (3060-0062),  sections  I 
and  V.  with  a  complete  FCC  Form  494 
(3060-0402)  appended.  The  application 
must  include  a  cover  letter  clearly 
indicating  that  the  application  is  for  a 
wireless  cable  entity  to  operate  on 
ITFS  channels.  The  applicant  must 
also  within  30  days  of  fiUng  its 
application,  g've  local  public  notice  in 
a  newspaper.  The  specific  data  that 
must  be  included  in  the  newspaper 
publication  is  contained  in  i  74.991(c). 
The  data  is  used  by  FCC  staff  to 
insure  that  proposals  to  operate  a 
wireless  cable  system  on  ITTS 
channels  do  not  impair  or  restrict  any 
reasonably  foreseeable  ITFS  use.  The 
data  is  also  used  to  insure  that 
applicants  are  qualified  to  become 
Commission  licensees  and  that 
proposals  do  not  cause  interference. 

0MB  Number  None. 

Title:  Section  74.986,  Involuntary  ITFS 
station  modifications. 

Action.  New  collection. 

Rsspondents:  State  or  local 
governments,  businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  60  responses; 
5.63  hours  average  burden  per 
response;  350  hours  total  annual 
burden. 

Needs  and  Uses:  On  9/26/91,  the  FCC 
adopted  a  Second  Report  and  Order, 
Gen.  Doc.  No.  90-54,  Amendment  of 
parts  21. 43,  74.  78  and  94  of  the 
Commission's  Rules  Governing  Use  of 
the  Frequencies  in  the  2.1  and  2.5  GHz 
Bands,  which  further  amended  rules 
to  facilitate  the  development  of 
wireless  cable  service  by  conforming 
the  rules  applicable  to  the  three 
microwave  radio  services  used  in  the 
provision  of  wireless  cable.  Among 
other  things,  this  Second  RS^O  added 
§  74.986.  Section  74.986  requires  that 
an  application  for  involuntary 
modification  of  an  ITFS  station  be 
filed  on  FCC  Form  330  (3060-0062)  but 
need  not  fill  out  section  II  (legal 
qualifications).  The  application  must 
include  a  cover  letter  clearly 
indicating  that  the  modification  is 
involuntary  and  identifying  the  parties 
involved.  The  data  is  used  by  FCC 
ataif  to  insure  that  ptaposals  to 
modify  facilities  of  IICS  lioensees/ 


permittees  would  provide  compar^le 
ITFS  service  and  would  otherwise 
serve  the  public  interest  in  promoting 
the  MMDS  service. 

0MB  Number  None. 

Title:  Section  74.990.  U»e  of  available 
instructional  television  fixed  service 
frequencies  by  wireless  cable  entities. 

Action:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  20  responses; 
2  hours  average  burden  per  response; 
40  hours  total  annual  burden. 

Needs  and  Uses:  On  9/26/91.  the  FCC 
adopted  a  Second  Report  and  Order. 
Gen.  Doc.  No.  90-54,  Amendment  of 
parts  21  43,  74.  78  and  94  of  the 
Commission's  Rules  Governing  Use  of 
the  Frequencies  in  the  2.1  and  2.5  GHz 
Bands,  which  further  amended  rules 
to  facilitate  the  development  of 
wireless  cable  service  by  conforming 
the  rules  applicable  to  the  three 
microwave  radio  services  used  in  the 
provision  of  wireless  cable.  Section 
74.990  requires  a  wireless  cable 
applicant  to  show  that  there  are  no 
multipoint  distribution  service  (NIDS) 
or  multichannel  multipoint 
distribution  service  (VIMDS)  channels 
available  for  application,  purchase  or 
lease  that  could  be  used  in  lieu  of  the 
instructional  television  fixed  service 
frequencies  applied  for  The  data 
provided  in  the  showing  will  be  used 
by  FCC  staff  to  insure  that  proposals 
to  operate  a  wireless  cable  system  on 
ITFS  channels  do  not  impair  or 
restrict  ar^  reasonable  foreseeable 
ITFS  use. 

OMB  Number  None. 

Title:  Section  74.992.  Access  to  channels 
licensed  to  wireless  cable  entities. 

Action:  New  collection. 

Respondents:  State  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  10  responses; 
3.83  hours  average  burden  per 
response;  38  hours  total  annual 
burden. 

Needs  and  Uses:  On  9/26/91.  the  FCC 
adopted  a  Second  Report  and  Order, 
Gen.  Doc.  No.  90-54.  Amendment  of 
parts  21, 43,  74,  78  and  94  of  the 
Commission's  Rules  Governing  Use  of 
the  Frequencies  in  the  2A  and  2.5  GH*. . 
Bands,  which  further  amended  rules 
to  fadlttate  the  development  of 
wireless  cable  service  by  conforming 
the  rules  applicable  to  thelhiee 
microwave  jadio  services  used  in  the 


provision  of  wireless  cable.  Section 
74.992  requn«s  Ihfft  Tequests  by  ITTS 
entities  for  access  to  wireless  cable 
facilities  licensed  on  ITFS  frequencies 
be  made  by  filing  FCC  Form  330  (3060- 
0062).  sections  I.  II,  III  and  IV.  The 
application  must  include  a  cover  letter 
clearly  indicating  that  the  application 
is  for  ITSF  access  to  a  wireless  cable 
entity's  facilities  on  ITFS  channels. 
The  data  is  used  by  FCC  staff  to 
determine  eligibility  of  an  educational 
institution  or  entity  demandmg  access 
for  ITFS  use  on  a  wireless  cable 
facility. 

Federal  Communications  Commission, 

Donna  R.  Searcy, 

Secretary. 

[PR  Doc.  92-745  Filed  1-10-92: 8:4S  am] 

BILUNQ  CODE  STIMI-M 


Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

The  Federal  Communications 
Commission  has  submited  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  diese  submissions  maybe 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street.  NW.,  Washington.  DC 
20036.  (202)  452-1422.  For  furhter 
information  on  these  submissions 
contact  Judy  Boley.  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  ori 
these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington,  DC  20503,  (202)  395- 
4814. 

OMB  Number  None. 
Title:  Section  73.37,  Applications  for 
Broadcast  Facilities,  Showing 
Required. 
Action:  New  collection. 
Respondents:  Businesses  or  other  for- 
psofit  (including  small  businesxes). 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  850 
responses;  7  hours  average  burden  per 
response;  5.950  hours  total  annual 
burden. 
Needs  and  Uses:  On  9/26/91,  Ihe 
Commission  adopted  a  Report  and 
Order.  MM  Doc.  No.  87-267.  Review  of 
the  Technical  Assignment  Criteria  for 
the  AM  Broadcast  Service.  Among 
other  diings  (his  R&O  revised  1 73.37. 
Section  7S.37(d)  requires  applicants  of 
«  new  AM  tiroadcast  station,  or  for  a 
major  change  in  an  authorized  AM 
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broadcast  station  as  a  condition  for  its 
acceptance,  shall  make  a  satisfactory 
showing,  if  new  or  modified- nighttime 
operation  by  a  Class  B  station  is 
proposed,  that  objectionable 
interference  will  not  resuJt  to  an 
authorized  station.  Section  73.37(f) 
requires  modifications  that  would 
result  in  a  spacing  or  spacings  that  fail 
to  meet  any  of  the  separations  must 
include  a  showing  that  an  adjustment 
has  been  made  to  the  radiated  signal 
which  effectively  results  in  a  site-to- 
site  radiation  that  is  equivalent  to  the 
radiation  of  a  station  with  standard 
Model  I  facilities  operating  in 
compliance  with  all  of  the  above 
separation  distances.  The  data  is  used 
by  FCC  staff  to  ensure  that 
objectionable  interference  will  not  be 
caused  to  other  authorized  AM 
stations. 

OMB  Number:  None. 

Title:  Section  74.902,  Frequency 
Assignments^ 

Form  Number  FCC  Forms  327  and  330. 

Action:  New  collection. 

Respondents:  State  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annua]  Burden:  40  responses: 
3.63  hours  average  burden  per 
response;  145  hours  total  annual 
burden. 

Needs  and  Uses:  On  9/26/91,  the  FCC 
adopted  a  Second  Report  and  Order, 
Gen.  Doc.  No.  90-54,  Amendment  of 
parts  21 43, 74. 78  and  94  of  the 
Commission's  Rules  Governing  Use  of 
the  Frequencies  in  the  2.1  and  2.5  GHz 
Bands,  which  further  amended  rules  to 
facilitate  the  development  of  wireless 
cable  service  by  conforming  the  rules 
applicable  to  the  three  microwave 
radio  services  used  in  the  provision  of 
wireless  cable.  Among  other  things, 
this  Second  RftO  amended  $74 J02. 
Section  74.902  dictates  that  when  a 
point-to-point  ITFS  station  on  the  E 
and  F  MDS  channels  is  involuntarily 
displaced  by  an  MDS  applicant,  that 
the  MDS  applicant  files  the 
appropriate  application  for  suitable 
alternative  spectrum.  The  affected 
applications  that  would  be  used  are 
the  FCC  327  (3060-0050)  and  the  FCC 
330  (3060-0062).  The  data  is  used  by 
FCC  staff  to  insure  that  proposals  to 
displace  point-to-point  facilities  of 
ITFS  licensees/permittees  Would 
provide  comparable  ITFS  serivce  and 
would  otherwise  serve  the  public 
interest  in  promoting  the  MMDS 
service. 


Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

|FR  Doc.  92-746  Filed  1-10-S2;  8:45  am) 

BHJJNO  CODE  srta-oi-M 


Cofflmentt  Invited  on  Lubbock  Area 
Public  Safety  Plan 

January  3, 1992. 

The  Commission  has  received  the 
public  safety  radio  communications  plan 
for  the  Lubbock  area  (Region  52). 

In  accordance  with  the  Commission's 
Report  and  Order  in  General  Docket  No. 
87-112  implementing  the  Public  Safety 
National  Plan,  interested  parties  may 
file  comments  on  or  before  February  14, 
1992  and  reply  comments  on  or  before 
March  2, 1992.  (See  Report  and  Order. 
General  Docket  No.  87-112. 3  FCC  Red 
905  (1987)  at  paragraph  54.) 

Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554  and 
should  clearly  identify  them  as 
submissions  to  PR  Docket  92-1  Lubbock- 
Public  Safety  Region  52. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Oflice  of  Engineering  and 
Technology,  (202}  653-8112. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[VR  Doc.  gZ-747  Filed  1-10-92;  8:45  am) 

MUJNa  CODE  •71241-M 


FEDERAL  MARITIME  COMMISSKNI 

Agrcement(s)  Filed;  Port  Of  Seattle,  et 
aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washingtoa  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  RegMar  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572^603  of  title 
46  of  the  Code  of  Federal  ReguJations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-mi033-033. 


Title:  Port  of  Seattle/Nippon  Yusen 
Kaisha,  Ltd. 
Parties: 

Port  of  Seattle 

Nippon  Yusen  Kaisha,  Ltd. 

Synopsis:  This  Agreement,  filed 
December  31, 1991,  adjusts  the  term,  the 
premises  and  the  rental  amount 
pursuant  to  the  renegotiation  provisions 
of  the  basic  lease.  The  new  term  will  be 
to  January  31, 1995. 

Agreement  No.:  224-200501-001. 

Title:  Port  Authority  of  New  York  & 
New  Jersey /Hapag-Uoyd  (America)  Inc. 
Incentive  Agreement 

Parties: 

Port  Authority  of  New  York  ft>New  ' 
Jersey 

Hapag-Uoyd  (America)  Inc. 

Synopsis:  This  Agreement,  filed  on 
December  31. 1991.  extends  the  original 
agreement  until  March  31. 1902. 

Agreement  No.:  224-200507-001. 

Title:  Port  Authority  of  New  York  A 
New  Jersey/Bermuda  Agencies.  Ltd. 
Incentive  Agreement. 

Parties: 

Port  Authority  of  New  York  ft  New 
Jersey 

Bomuda  Agencies,  Ltd. 

Synopsis:  This  Agreement,  filed  on 
December  31, 1991,  extends  the  original 
agreement  until  March  31, 1992. 

Agreement  No.:  224-200516-001. 

Title:  Port  Authority  of  New  York  & 
New  Jersey/Evergreen  International 
(USA)  Co.  Incentive  Agreement. 

Parties: 

Port  Authority  of  New  York  &  New 
Jersey 

Evergreen  International  (USA)  Co. 

Synopsis:  This  Agreement,  filed  on 
December  31, 1991,  extends  the  original 
agreement  untU  March  31, 1992. 

Agreement  No.:  224-200523-001. 

Title:  Port  Authority  of  New  York  & 
New  Jersey /Atlantic  Container  Line 
Incentive  Agreement. 

Parlies: 

Port  Authority  of  New  York  A  New 
Jersey 

Atlantic  Container  Une 

Synopsis:  This  Agreement  filed  on 
December  31. 1991.  extends  the  original 
agreement  until  March  31, 1992. 

Agreement  No^  224-200524-001. 
Title:  Port  Authority  of  New  York  k 
New  Jersey /Sea-Land  Service*.  Inc 
Incentive  Agreement 
Parties: 
Port  Authority  of  New  York  &  New 

Jersey 
.  S^a-Land  Services,  Inc. 
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Synopsis:  This  Agreement,  filed  on 
December  31, 1991,  extends  the  original 
agreement  until  March  31, 1992. 

Agreement  No.:  224-200525-001. 

Title:  Port  Authority  of  New  York  & 
New  Jersey/Maersk,  Inc.,  Incentive 
Agreement. 

Parties: 

Port  Authority  of  New  York  &  New 
Jersey  I 

Maersk,  Inc.  ' 

Synopsis:  This  Agreement  filed  on 
December  31, 1991,  extends  the  original 
agreement  until  March  31, 1992. 

Agreement  No.:  224-200538-001. 

Title:  Port  Authority  of  New  York  & 
New  Jersey/Orient  Overseas  Container 
Line  Incentive  Agreement 

Parties: 

Port  Authority  of  New  York  &  New 
Jersey 

Orient  Overseas  Container  Line 

Synopsis:  This  Agreement  filed  on 
December  31, 1991,  extends  the  original 
agreement  until  March  31, 1992. 

Agreement  No.:  224-200539-001. 

Title:  Port  Authority  of  New  York  & 
New  Jersey/Gdynia  America  Lines 
Incentive  Agreement  i 

Parties:  ' 

Port  Authority  of  New  York  &  New 
Jersey 

Gdynia  America  Lines 

Synopsis:  This  Agreement  filed  on 
December  31, 1991,  extends  the  original 
agreement  until  March  31, 1992. 

Agreement  No.:  224-200547-001. 

TitJe:  Port  Authority  of  New  York  & 
New  Jersey /Empresa  Naviera  Santa 
S.A.  Incentive  Agreement   j 

Parties:  I 

Port  Authority  of  New  York  &  New 
Jersey 

Empresa  Naviera  Santa  S.A. 

Synopsis:  This  Agreement  filed  on 
December  31, 1991,  extends  the  original 
agreement  until  March  31, 1992. 

Agreement  No.:  224-20054»-001. 

TitJe:  Port  Authority  of  New  York  & 
New  Jersey/Zim  America  Israeli 
Shipping  Co..  Inc.,  Incentive  Agreement. 

Parties: 

Port  Authority  of  New  York  &  New 
Jersey 

Zim  America  Israeli  Shipping  Co.,  Inc. 

Synopsis:  This  Agreement  filed  on 
December  31, 1991,  extends  the  original 
agreement  until  March  31, 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 
loaeph  C  Polking. 
Secretary. 

(FR  Do&  92-727  Filed  l-l(Mt2: 0:45  am] 
sujNO  COK  trso-ovn 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctiildren  and 
Families 


Agency  Information  Collection  Under 
0MB  Review 

agency:  Administration  on 
Developmental  Disabilities,  HHS. 

ACnOM:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  approval  of  an  existmg 
information  collection  for  the 
Administration  on  Developing 
Disabilities'  Basic  State  Grant  Program 
Performance  Report. 

ADDRESSES:  Copies  of  the  Infortnation 
Collection  request  may  be  obtained  bom 
Steve  Smith.  Reports  Clearance  Officer, 
by  calling  (202)  401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Christina  Emanuels,  0MB 
Desk  Officer  for  ACF.  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002, 725 17th 
Street,  NW.,  Washington.  DC  20503. 
(202)  395-7316. 

Information  on  Document 

Title:  Developmental  Disabilities  Basic 
State  Grant  Program  Performance 
Report. 

OM5M?.;  0980-0172. 

Description:  The  Developmental 
Disabilities'  Basic  State  Grant 
Program  Performance  Report  will  be 
used  by  each  State  and  territories  to 
prepare  and  transmit  to  the  Secretary. 
Department  of  Health  and  Human 
Services,  an  annual  report  for  the 
preceding  fiscal  year  of  activities  and 
accomplishments  under  the  Basic 
State  Grant  program.  The  information 
provided  in  the  program  performance 
report  will  first  be  used  in  the 
preparation  of  the  Secretary's  Annual 
Report  to  the  President  the  Congress, 
and  the  National  Council  on 
Disabilities.  Additionally,  the 
information  will  be  used  to  provide  a 
national  perspective  on  program 
accomplishments  and  continuing 
challenges. 

Annual  Number  of  Respondents:  55. 

Annual  Frequency:  1. 

Average  Burden  Hours  Per  Response: 
8a 

Total  Burden  Hours:  4,840. 


Dated:  January  6. 1992. 
Naomi  B.  Mair. 

Director,  Office  of  Infonnation  and 
Management  Systems. 
[FR  Doa  92-690  Filed  1-10-92;  8:45  amj 

WLUNG  CODE  4130-01-M 


Agency  information  Collection  Under 
OMB  Review 

agency:  Administration  for  Children 
and  Families,  HHS. 

ACTION:  Notice.  Under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  of  an  existing 
information  collection  for  the  Family 
and  Youth  Services  Bureau  within  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  of  the  Administration 
for  Children  and  Families. 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  firom 
Steve  Smith.  ACF  Report  Clearance 
Officer,  by  calling  (202)  401-9235.    " 
Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Christina  Emanuels.  OMB 
Desk  Officer  for  ACF.  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3002. 725 17th 
Street,  NW..  Washington.  DC  20503. 
(202)  395-7316. 

Information  on  Document 

Title:  Program  Performance 
Standards-Runaway  and  Homeless 
Youth  Centers  Self-Assessment 
Instrument. 

OAfflMj.;  0980-0037. 

Description:  The  Program 
Performance  Standards  Self-Assessment 
InstTiunent  is  necessary  for  the  Family 
and  YoutlhServices  Bureau  Center 
grantees  to  assess  progress  and 
confonT.'ance  with  program  performance 
standartis  thai  have  been  established  by 
FYSB  fot  these  grantees.  The  Instrument 
provides  useful  information  related  to 
the  internal  staff  actions  and/or 
external  technical  assistance  required  to 
bring  a  basic  center's  service  and 
administrative  components  into 
conformance  with  the  Runaway  and 
Homeless  Youth  Basic  Center  Program. 

Annual  Number  of  Respondents:  369. 

Annual  Frequency:  1. 

A  verage  Burden  Hours  Per  Response: 
3. 

Total  Burden  Hours:  1.107. 


Faderal  Register  /  Vol.  57.  No.  8  /  Monday,  January  13.  1992  /  Notices 


12G9 


Dated:  January  6, 1992. 

Naoo^B.MMr. 

Director,  Off  ice  of  Information  Systems 
Management. 

|FR  Doc.  92-691  Filed  1-10-92;  8:45  am| 

BIUMQ  COK  4t3ft-01-M 


Agency  information  Collection  Under 
0MB  Review 

agency:  Administration  for  Children 
and  Famiiics  Administration  on 
Children,  Youth,  and  Families.  HHS. 
ACnON:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  approval  of  an  existing 
information  collection  for  the 
Administration  for  Children,  Youth,  and 
Families'  (ACYF)  Evaluation  of  Efforts 
To  Recruit  Families  And  Achieve 
Adoptive  Placement  For  Waiting 
Minority  Children. 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steve"Smith,  Reports  Clearance  Officer, 
by  calUng  (202)  401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  fur 
information  collection  should  be  sent 
directly  to:  Christina  Emanuels,  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725 17th 
Street,  NW.,  Washington,  DC  20503 

Informatioo  on  Document 

Title:  Evaluation  of  Efforts  to  Recruit 
Families  and  Achieve  Adoptive 
Placement  for  Waiting  Minority 
Children. 

OMB  No.. 

Description.  The  Adoption 
Opportunities  Program  in  the  Children's 
Bureau  of  the  Administration  on 
Children,  Youth  and  Families  has 
invested  over  $50  million  in 
demonstration  projects,  many  of  which 
focused  on  recruiting  adoptive  homes 
for  minority  children.  Nevertheless, 
minority  children  continue  to  constitute 
a  disproportionate  number  of  children 
waiting  for  adoptive  homes. 

The  purpose  of  this  study  is  to  collect 
information  from  the  adoptive  parent 
applicants  through  a  telephone  survey. 
Information  from  the  siirvey  will  be 
supplemented  by  descriptive 
information  from  the  grant  flies  and 
informal  discussions  with  the  grantees. 
This  information  from  minority  adoptive 
parent  applicants  will  provide  ACF  with 
statistical  and  descriptive  information 
on  successful  models  for  the  adoption  of 
minority  children. 


Annual  Number  of  Respondents:  005. 
Annual  Frequency:  1. 
Average  Burden  Hours  Per  Response: 
.33. 
Total  Burden  Hours:  202. 

Dated:  |anuary  6, 1992. 
Naomi  B.  Mair, 

ACF  Reports  Clearance  Officer. 
(FR  Doc.  82-692  Filed  1-10-92;  6:45  am) 

MUJHO  CODE  413»4t-« 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Meetings 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meetings  of  the 
advisory  committees  of  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  February  1992. 

The  initial  review  groups  and  the 
National  Advisory  Council  will  be 
performing  review  of  appUcations  for ' 
Federal  assistance;  therefore,  portions  of 
these  meetings  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C  552b(c)(6)  and 
5  U.S.C.  app.  2 10(d). 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Diana  Widner, 
NIAAA  Committee  Management 
Officer,  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration, 
Parklawn  Building,  room  16C-20,  5600 
Fishers  Lane,  Rockville,  MD  20857 
(Telephone:  301-443-4375). 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 

Committee  Name:  Neuroscience  and 
Behavior  Sul)cominiltee  of  the  Alcohol 
Biomedical  Research  Review  Committee. 

Meeting  Dates:  February  5-7. 1992. 

Place:  HyaM  Regency  Betheada.  One 
Bethesda  Metro  Center  Belhesda,  MD  20614. 

Open:  February  5, 9  ajn.-ll  ajn. 

Closed:  Otherwise. 

Contact:  Antonio  Noronha.  Ph.D.,  rm.  18C- 
20.  Parklawn  Bldg.,  phone  (301)  44^^375. 

Committee  Name:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 

Meeting  Date:  February  6, 1992. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20614. 

O^ien.-  February  6i,  10:15  ajnv-3  pjn. 

Closed:  Otherwise. 

Contact:  fames  F.  Vaughan.  nn.  16C-20, 
Parklawn  BMg.,  phone  (301)  443-4375. 

Committee  Name:  Biochemistry, 
Physiology,  and  Medicine  Subcomjnittee  of 
the  Alcohol  Biomedical  Research  Review 
Committee. 

Meeting  Dates:  Febreary  10-11. 1992. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Meti«  Center.  Bethesda.  MD  20814. 


Open:  February  10, 9  ajn.-10.15  ajn. 

Closed:  Otherwise. 

Contact  Ronald  F.  Suddendorf.  PhD.,  rm. 
ieC-2e.  Parklawn  BMg.,  phone  (301)  443-6106. 

Committee  Name:  Clinical  and  Treatment 
Subcommittee  of  the  Alcohol  Psychosocial 
Research  Review  Committee. 

Meeting  Dates:  February  12-14, 1992. 

Place:  The  River  Inn.  824  25th  Street.  NW.. 
Washington,  DC  20037. 

Open:  February  12, 9  Bjn.-lO  a.m. 

Closed:  Otherwise. 

Contact-  Thomas  D.  Sevy,  M.S.W..  rm.  lOC- 
26.  Parklawn  BIdg..  phone  (301)  443-6106. 

Committee  Name:  Epidemiology  and 
Prevention  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review  Committee. 

Meeting  Dales:  February  19-21. 1992. 

Place:  The  River  Inn,  924  2Slh  Street,  NW^ 
Washington.  DC  20037. 

Open:  February  19, 9  a.m.-lO  ajn. 

Closed:  Otherwise. 

Contact:  Lenore  S.  Radloff,  rm.  16C-28, 
Parklawn  BIdg..  phone  (301)  443-6106. 

Dated:  )anuary  7, 1992. 
Peggy  W.  CockiiU, 

Committee  Management  Officer,  Alcohol, 
Drug  A  buse,  and  Menial  Heqlth 
Administration. 

[FR  Doc.  92-802  Filed  1-10^92: 8:45  am| 
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National  Instihite  on  Drug  Abuae; 
Meetings 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
advisory  committees  of  the  National 
Institute  on  Drug  Abuse  for  February 
1992. 

The  initial  review  groups  will  be 
performing  review  of  applications  for 
Federal  assistance;  therefore,  portions  of 
these  meetings  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552  (c)(6)  and  5 
U.S.C.  app.  2 10(d). 

The  Extramural  Science  Advisory 
Board  will  include  discussions  of 
NIDA's  planning  process  and  future 
program.  This  meeting  wiil  be  open; 
however,  attendance  by  the  public  will 
be  limited  to  space  available. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
Alcohol  Drug  Abuse,  and  Mental  Health 
Administration.  Parklawn  Building, 
room  10-42.  5600  Fishers  Lane, 
Rockville,  MD  20857  (Telephone:  301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  tiie  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 
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Committee  Name:  Drug  Abuse. 
Epidemiology  and  Prevention  Research 
Review  Committee. 
Meeting  Date:  February  4-7. 1992. 
Place:  Doubletree  Hotel  of  San  Diego.  901 
Camino  Del  Rio  South,  San  Diego.  CA  92108. 
Open:  February  4, 9  a.m.  to  9:30  a.m. 
dosed:  Otherwise. 

Contact:  Raquel  Crider,  Ph.D..  room  10-22, 
Parklawn  Building,  telephone  (301)  443-9042. 

Committee  Name:  Pharmacology  II 
Research  Subcommittee.  Drug  Abuse 
Biomedical  Research  Review  Committee. 
Meeting  Date:  February  11-13, 1992. 
Place:  Hyatt  Regency  Bethesda,  Fjnbassy 
Room.  One  Bethesda  Metro  Center,  Bethesda, 
Maryland  20814. 
Open:  February  11. 8:30  a.m.  to  9  a.m. 
Closed:  Otherwise. 

Contact:  Garni!  Debbas,  Ph.D..  room  10-42. 
Parklawn  Building,  telephone  (301)  443-2620. 

Committee  Name:  Pharmacology  I 
Research  Subconrmiittec,  Drug  Abuse 
Biomedical  Research  Review  Committee. 
Meeting  Date:  February  11-14, 1992. 
Place:  Hyatt  Regency  Bethesda,  Potomac/ 
Patuxent  Suite,  One  Bethesda  Metro  Center, 
Bethesda,  Maryland  20814. 
Open:  February  11, 8:30  a jn.  to  9  a.m. 
Closed:  Otherwise. 

Contact:  Syed  Husain,  Ph.D..  room  10-42, 
Parklawn  Building,  telephone  (301)  443-2620. 
Committee  Name:  Drug  Abuse  Clinical  and 
Behavioral  Research  Review  Committee. 
Meeting  Date:  February  11-14, 1992. 
Place:  Hyatt  Regency  Bethesda,  Diplomat/ 
Ambassador  Room,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  20814. 
Open:  February  11, 9  a.m.  to  9:30  a.m. 
Closed:  Otherwise. 
Contact:  Daniel  L  Mintz,  room  10-22, 
Parklavm  Building,  telephone  (301)  443-9042. 

Committee  Name:  Extramural  Science 
Advisory  Board,  NIDA. 
Meeting  Date:  February  18-19, 1992. 
Place:  Bethesda  Marriott  Hotel  5151  Pooks 
Hill  Road,  Bethesda.  MD  20814. 
Open:  February  18-19, 9  a.m.  to  5  a.m. 
Contact:  Jacqueline  P.  Downing,  room  lOA- 
55.  Parklawn  Building,  telephone  (301)  443- 
1056. 

Committee  Name:  Biochemistry  Research 
Subcommittee,  Drug  Abuse  Biomedical 
Research  Review  Committee. 
Meeting  Date:  February  18-20. 1992. 
Place:  Marriott  Suites  Alexandria,  Salon 
#3, 801  St.  Asaph  Street,  Alexandria,  Virginia 
22314. 
Open:  February  18, 8:30  a.m.  to  9  a.m. 
Closed:  Otherwise. 
Contact:  Rita  Liu,  Ph.D.,  room  10-42. 
Parklawn  Building,  telephone  (301)  443-2620. 

Dated:  January  7, 1992.  I 

Peggy  W.  CockiiU.  ' 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 
[FR  Doc.  92-d03  Filed  1-10-92;  ft45  am] 
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National  Institute  of  Mental  Health: 
Meetings 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meetings  of  the 
advisory  committees  of  the  National 
Institute  of  Mental  Health  for  Febiniary 
1992. 

The  initial  review  groups  and  the 
National  Advisory  Mental  Health 
Council  will  be  performing  a  review  of 
applications  for  Federal  assistance; 
therefore,  portions  of  these  meetings  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552b(c)(6)  and 
5  U.S.C.  aop.  2  10(d). 

The  Extramural  Science  Advisory 
Board  will  be  discussing  Knowledge 
Exchange. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Joanna  L.  Kieffer, 
NIMH  Committee  Management  Officer. 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville.  MD  20857  (Telephone:  301- 
443-4333). 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 

Committee  Name:  Mental  Disorders  of 
Aging  Review  Committee. 

Meeting  Date:  February  5-7, 1992. 

Place:  Canterberry  Hotel,  1733  N  Street, 
NW..  Washington,  DC  20036. 

Open:  February  5, 9-10  a.m. 

Closed:  Otherwise. 

Contact:  Phyllis  L  Zusman,  room  9C-18, 
Parklawn  Building,  telephone  (301)  443-3857. 

Committee  Name:  Social  and  Group 
Processes  Review  Committee. 

Meeting  Date:  February  6-8, 1992. 

Place:  River  Inn.  924  25th  Street.  NW.. 
Washington,  DC  20037. 

Open:  February  6, 9-9:30  a.m. 

Closed:  Otherwise. 

Contact:  Bemice  Cherry  room  9C-18. 
Parklawn  Building,  telephone  (301)  443-393a 

Committee  Name:  National  Advisory 
Mental  Health  Council. 

Meeting  Date:  February  10-11. 1992. 

Place: 

February  10— Conference  Rooms  D  and  E. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20857. 

February  11— Wilson  Hall,  Building  1. 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD  20692. 

Open:  February  11. 9  a.m. — Ajoumment 

Closed:  Otherwise. 

Contact:  Carolyn  Strete,  Ph.D..  room  9-105. 
Parklawn  Building,  telephone  (301)  443-3367, 

Committee  Name:  Violence  and  Traumatic 
Stress  Review  Committee. 

Meeting  Date:  February  12-14. 1992. 

Place:  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Avenue.  NW.,  Washington.  DC 
20037. 
Open.  February  12, 9-10  a.m. 


Closed:  Otherwise. 

Contact-  Gwendolyn  C.  Artis,  room  9C-18. 
Parklawn  Building,  telephone  (301)  443-3944. 
Committee  Name:  Behavioral  Neuroscience 
Review  Committee. 
Meeting  Date:  February  12-14. 1992. 
Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 
Open:  February  12. 8:30-e:30  a.m. 
Closed:  Otherwise. 

Contact-  William  H.  Radcliffe,  room  9C-18. 
Parklawn  Building,  telephone  (301)  443-3857. 
Committee  Name:  Neuropharmacology  and 
Neurochemistry  Review  Committee. 
Meeting  Date:  February  13-14, 1992. 
Place:  Crowne  Plaza  Holiday  Inn,  1750 
Rockville  Pike,  Rockville,  MD  20852. 
Open:  February  13,  8:30-9:30  a.m. 
Closed:  Otherwise. 

Contact-  Camille  Sookram,  room  9C-18, 
Parklawn  Building,  telephone  (301)  443-3936. 
Committee  Name:  Molecular  Cellular,  and 
Developmental  Neurobiology  Review 
Committee. 
Meeting  Date:  February  18-20, 1992. 
Place:  Crowne  Plaza  Holiday  Inn,  1750 
Rockville  Pike,  Rockville,  MD  20852. 
Open:  February  18, 9-10  a.m. 
Closed:  Otherwise. 
Contact:  Shirley  Maltz,  room  90-18. 
Parklawn  Building,  telephone  (301)  443-3938. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 
Meeting  Date:  February  18-20, 1992. 
Place:  Days  Inn  Congressional  Park.  1775 
Rockville  Pike,  Rockville,  MD  20852. 
Open:  February  18, 9-11  a.m. 
Closed:  Otherwise. 

Contact:  Monica  F.  Woodfork,  room  9C-05. 
Parklawn  Building,  telephone  (301)  443-4843. 
Committee  Name:  Clinical  Neuroscience  , 
Review  Committee. 
Meeting  Date:  February  19-21, 1992. 
Place:  The  Hampshire  Hotel,  1310  New 
Hampshire  Avenue.  NW.,  Washington.  DC 
20036. 
Open:  February  19, 9-10  a.m. 
Closed:  Otherwise. 
Contact:  Maureen  Eister,  room  9C-08, 
Parklawn  Building,  telephone  (301)  443-1340. 
Committee  Name:  Clinical  Psychopathogy 
Review  Committee. 
Meeting  Date:  February  19-21. 1992. 
Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue!  Bethesda,  MD  20814. 
Open:  February  19, 9-10  a.m. 
Closed:  Otherwise. 
Contact-  Tammye  Cross,  room  9C-08, 
Parklawn  Builaing,  telephone  (301)  443-1340, 

Committee  Nan}e:  Services  Research 
Review  Committee. 
Meeting  Date:  February  19-21. 1992. 
Place:  Embassy  Suites  Hotel.  4300  Military 
Road.  Washington,  DC  20015. 
Open:  February  19, 9-10  a.m. 
Closed:  Otherwise. 

Contact:  Gloria  Yockelson.  room  9C-05, 
Paridawn  Building,  telephone  (301)  443-0948, 

Committee  Name:  Extramural  Science 
Advisory  Board. 
Meeting  Date:  February  20-21. 1992. 
Place:  Conference  Room  L,  Parklawn 
Building,  5600  Fishers  Lane.  Rockville.  MD 
20657. 
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Open:  February  20-21. 9  ajn.-Ad)ouniiBent. 

Contact  Anthony  Pollitt.  room  17C-28. 
Parklawn  Building,  telephone  (301)  443-3175. 

Committee  Name:  PsychoUoiogy  and 
Behavior  Review  Committee. 

Meeting  Date:  February  20-21. 1992. 

Place:  The  Inn  at  Fof^y  Bottom.  824  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20037. 

Open:  February  20. 6-10  a.m. 

Closed:  Otherwise. 

Contact  Linda  Keperiing.  room  9C-18, 
Paricfawn  Building,  telephone  (301)  443-3944. 

Committee  Name:  Perception  and 
Cognition  Review  Committee. 

Meeting  Date:  February  20-22, 1992. 

Place:  Holiday  Inn — Governors  House,  17th 
Street  &  Rhode  Island  Avenue.  NW., 
Washington,  DC  20036. 

Open:  February  20, 9-10  a.m. 

Closed:  Otherwise. 

Contact:  Debra  D.  Woods,  room  9C-16, 
Parklawn  Building,  telephme  (301)  443-3930. 

Committee  Name:  Child/Adolescent  Risk 
and  Prevention  Review  Committee. 

Meeting  Date:  February  20-22, 1992. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda,  MD  20B14. 

Open:  February  20. 9-11  ajn. 

Closed:  Otherwise. 

Contact:  Dorothy  L  Sanders,  room  9C-18. 
Paridawn  Building,  telephone  [301]  443-3857. 

Committee  Name:  Cognitive  Functional 
Neuroscience  Review  Committee. 

Meeting  Date:  February  20-22, 1992. 

Place:  Chevy  Chase  Hohday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20814. 

Open:  February  20, 8:3(W  a.m. 

Cicsed:  Otherwise. 

Contact:  Rodney  A.  Berry  room  dC-23, 
Parklawn  Building,  telephone  (301)  443-1177. 

Committee  Name:  Biological 
Psychopathologj'  Review  Committee. 

Meeting  Date:  February  24-25, 1992. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Open:  February  24, 9-10  a.m. 

Cicsed:  Otherwise. 

Contact:  Helen  Craig,  room  9C-14, 
Parklawn  Building,  telephone  (301)  443-1367. 

Committee  Mz/ne:  Epidemiology  Review 
Committee. 

Meeting  Date:  February  24-26, 1992. 

Place:  Embassy  Suites  HoteU  4300  Military 
Road,  NW.,  Washington.  DC  20015. 

Open:  February  24, 9-10  ajn. 

Closed:  Otherwise. 

Contact:  Doris  Lee-Robb,  room  9G-15. 
Parklawn  Building,  telephone  (301)  443-6470. 

Committee  Nome:  Emotion  and  Personality 
Review  Conmiittee. 

Meeting  Date:  February  27-29. 1992. 

Place:  Guest  Quarters  Suite  Hotel,  2500 
Pennsylvania  Avenue,  NW.,  Washington,  DC 
20037. 

Ooen.  February  27, 9-9:30  a.m. 

Closed:  Otherwise. 

Contact:  Sheri  L.  Schwartzback.  room  9C- 
05  Parklawn  Bdilding.  telephone  (301)  443^ 
4843. 


Dated:  January  7. 1992. 
Peggy  W.  CookiiU. 

Committee  Management  Officer.  Alcohol, 
Drvg  Abase,  and  Mental  Health 
Administration. 

(FR  Doc  92-804  Filed  1-10-S2;  8:45  am) 
wujwQ  COOK  «m  at  M 


Alcohol,  Drug  AbuM,  «Ml  Montal 
Health  Adimntstration  Advisory 
CofiMTUttce  MeetInQ  in  Jaffuafy 

agency:  Alcohol,  Dnig  Abuse,  and 
Mental  Administratioa  HHS. 
ACTION:  Cancellation  of  meeting  notice. 

SINMMARV:  The  January  15. 1992.  meeting 
of  the  Advisory  Committee  of  the  Task 
Force  on  Homeiessness  and  Severe 
Mental  Illness,  announced  in  the 
Tuesday,  December  10, 1991,  Fedenl 
Register,  Volume  56.  No.  237.  on  page 
64522,  has  been  canceled.  The  date  for 
the  next  meeting  has  not  been  set. 

Dated:  January  7. 1992. 
Peggy  W.  Cockrin. 

Committee  Management  Officer,  Alcohol, 

Drvg  A  base,  and  Mental  Health 

Administration. 

[FR  Doc.  92-801  Filed  1-10-82: 8.45  am) 


Health  Care  RnandnQ  Administration 

PubSIc  Information  Collection 
Requirements  Stibmitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

agency:  Health  Care  Financing 
Administration,  HHS.  The  Health  Care 
Financing  Administration  (HCFA). 
Department  of  Health  and  Human 
Services,  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposals  for  the  collection  of 
information  in  compliance  with  the 
Paoerwork  Reduction  Act  (Pub.  L  96- 
511). 

1.  Type  of  Request  Revision;  Title  of 
Information  Collection.  Information 
Collection  Requirements  in  the  Hospice 
Careilegulation,  42  CFR  418;  Form 
Number  HCFA-R-30;  Use:  These 
information  requirements  are  needed  to 
implement  the  Medicare  hospice 
benefit — information  is  needed  from 
individuals  electing  hospice  care  and 
from  hospices  participating  in  the 
program  to  assure  that  statutory  and 
regulatory  reqturements  are  met; 
Frequency  Chi  occasion;  Respondents: 
Individuals/households,  busmesses/ 
other  for  profit,  non-profit  institutions, 
and  small  businesses/oiganizations; 
Estimated  Number  of  Responses: 
4,666,368;  A  verage  Hours  per  Response: 


25:  Total  Estimated  Burden  Hours. 
1,160.592. 

2.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  Information 
Collection  Requirements  in  42  CFR  405, 
Conditions  of  Participation  for 
Rehabilitation  Agencies  and  Conditions 
of  Coverage  for  Physical  Therapists  in 
Independent  Practice;  Form  Number 
HCFA-R-44;  Use:  This  information  is 
needed  to  determine  if  an  outpatient 
clinic,  rehabilitation  agency,  public 
health  agency,  or  physical  therapist  is  in 
compliance  with  published  health  and 
safety  requirements;  Frequency:  On 
occasion;  Respondents:  Businesses/ 
other  for  profit  and  small  businesses/ 
organizations;  Estimated  Number  of 
Responses:  6,359;  Average  Hours  per 
Response:  1.6;  Total  Estimated  Burden 
Hours:  10,174. 

3.  Type  of  Request:  New;  Title  of 
Information  Collection.  Medicare  Credit 
Balance  Reporting  Requirements;  Form 
Number  HCFA-838;  Use:  The  collection 
of  credit  balance  information  is  needed 
to  ensure  that  millions  of  dollars  in 
improper  payments  are  collected; 
Frequency  Quarterly;  Respondents. 
Businesses/other  for  profit  and  non- 
profit institutions;  Estimated  Number  of 
Responses:  107,708;  Average  Hours  Per 
Response:  6;  Total  Estimated  Burden 
Hours:  0*6,246. 

4.  Type  of  Request  Revision;  Title  of 
Information  Collection:  Transmittal  and 
Notice  of  Approval  of  State  I^an 
Material;  Form  Number  HCFA-179; 
Use:  Form  HCFA-179  is  used  by 
Medicaid  State  agencies  to  transmit 
State  plan  material  to  HCFA  for 
approval  prior  to  amending  their  Slate 
plans;  Frequency:  On  occasion; 
Respondents:  State/local  governments; 
Estimated  Number  of  Responses:  1,254; 
Average  Hours  per  Response:  1;  Total 
Estimated  Burden  Hours:  1,254. 

5.  Type  of  Request:  New;  Title  of 
Information  Collection:  Preclearance  for 
Information  Collection  for  Community 
Nursing  Organizations  Demonstration: 
Form  Number  HCFA-P-17;  Use:  This 
information  collection  requirement  will 
result  from  two  contracts  to  develop, 
implement  and  evaluate  a 
demonstration  of  Community  Nursing 
Organizations  mandated  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1987;  the  first  contract  would  involve 
data  collection  by  demonstration  sites 
on  their  enrollees  and  the  second 
contract  would  collect  information  from 
both  the  sites  and  their  enrollees: 
Frequency:  One-time;  Respondents. 
Individual/households,  Businesses/ 
other  for  profit  and  non-profit 
institutions;  Estimated  Number  of 
Responses.  Not  app\icah\e;  Average 
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Hours  Per  Response:  Not  applicable; 
Total  Estimated  Burden  Hours:  Not 
applicable.  Additional  Information  or 
Comments:  Call  the  Reports  Clearance 
Officer  on  410-966-2088  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections  should 
be  sent  directly  to  the  following  address: 
OMB  Reports  Management  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  room  3208.  Washington, 
DC  20503. 
Dated:  lanuary  6. 1992. 

|.  Michael  Hudaon. 

Deputy  Administrator,  Health  Care  Financing 
Administration.  I 

|FR  Doc.  92-701  Filed  1-10-92;  8:45  am] 

HUJNQ  COOe  412<M»-«I 


PuMic  Health  Service 

Indian  Health  Service;  Correction 
Notice;  Statement  of  Organization, 
Functione,  and  Delegationa  of 
Autttority 

Part  H,  Public  Health  Service,  Chapter 
HG.  (Indian  Health  Service),  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  {51  FR  47053-46,  December  11, 
1987,  as  most  recently  amended  at  56  FR 
56233,  November  1, 1991)  is  further 
amended  to  correct  the  Order  of 
Succession  published  in  FR  56  43794, 
September  4, 1991. 

Indian  Health  Service 

Under  Section  HG.30.  Order  of 
Succession,  Aberdeen  Area  Office, 
change  item  (1)  to  Deputy  Director, 
change  item  (2)  to  Health  System 
Administrator,  Office  of  Administrative 
Support,  change  item  (3)  to  Medical 
Officer  (Administration),  Office  of 
Patient  Care  and  Health  Evaluation, 
change  item  (4)  to  Supervisory   - 
Environmental  Engineer,  Office  of 
Environmental  Health  and  Engineering, 
change  item  (5)  to  Program  Analysis 
Officer,  Office  of  Planning  and 
Legislation,  and  change  item  (6)  to 
Public  Health  Advisor,  Office  of  Tribal 
Health  Management. 

Dated:  December  18, 1991. 

Everett  R.  Rhoades, 

Director,  Indian  Health  Service. 

|FR  Doc.  92-805  Filed  1-10-92: 8:45  am] 
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Social  Security  Adminiatration 

Rescisaion  of  Social  Security  Rulinga 
on  ttie  Standarda  SSA  Uaea  for 
Conaultative  Examinationa,  the 
Termination  Standard  for  Diaabiiity 
Caaea,  and  the  Medical  Evidence 
Necesaary  To  Make  a  Determination  of 
DiaatMlity  in  Social  Security  and 
Supplemental  Security  Income  Caaea 

agency:  Social  Security  Administration, 

HHS. 

ACnON:  Notice  of  Rescission  of  Social 

Security  Rulings  SSR  82-14,  SSR  82-30, 

SSR  82-48C,  SSR  82-65,  and  SSR  83-6c. 

summary:  The  Commissioner  of  Social 
Security  gives  notice  of  the  rescission  of 
SSR  82-14,  SSR  82-30,  SSR  82-48c.  SSR 
82-65,  and  SSR  83-6c. 
EFFECTIVE  DATE:  January  13, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Castello,  Office  of 
Regulations,  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1711. 
SUPPLEMENTARY  INFORMATION:  Social 

Security  Rulings  make  available  to  the 
public  precedential  decisions  relating  to 
the  Federal  old-age,  survivors,  disability, 
supplemental  security  income,  and  black 
lung  benefits  programs.  Social  Security 
Rulings  may  be  based  on  case  decisions 
made  at  all  administrative  levels  of 
adjudication.  Federal  court  decisions. 
Commissioner's  decisions,  opinions  of 
the  Office  of  the  General  Counsel,  and 
other  policy  interpretations  of  the  law 
and  regulations. 

SSR  82-14,  SSR  82-30,  SSR  82-48c 
SSR  82-65,  and  SSR  83-6c  were 
published  in  the  1981-1985  Cumulative 
Edition  of  the  Rulings.  These  Rulings 
concern  the  standards  SSA  uses  for 
consultative  examinations,  the 
termination  standard  forjlisability 
cases,  and  the  medical  evidence 
necessary  to  make  a  determination  of 
disability  in  Social  Security  (title  II)  and 
supplemental  security  income  (title  XVI) 
cases. 

On  August  1, 1991,  we  published  final 
regulations  in  the  Federal  Register  at  56 
FR  36932,  which  comply  with  section  9 
of  Public  Law  98-460.  The  Public  Law 
states  that  SSA's  standards  for 
consultative  examinations,  which  are 
purchased  at  Government  expense, 
should  appear  in  regulations. 

These  regulations  include  (a)  the 
standards  for  determining  when  to 
obtain  a  consultative  examination;  (b) 
the  type  of  consultative  examination  to 
be  purchased;  and  (c)  the  monitoring 
procedures  for  both  the  purchase 
process  and  the  consultative 


examination  reports.  Section  9  of  Public 
Law  98-460  also  requires  that  SSA  give 
consideration  to  all  evidence  available 
in  a  claimant's  case  record  and  develop 
.  a  complete  medical  history  covering  at 
least  the  preceding  12  months  in  any  ^ 
case  where  a  decision  is  made  that  the 
individual  is  not  under  a  disability. 
Because  these  regulations  have  been 
published,  the  above-mentioned  Rulings 
became  obsolete  as  of  August  1, 1991, 
the  effective  date  of  these  regulations. 
Consequently,  we  are  rescinding  them. 
To  the  extent  that  SSR  83-6c  also 
concerns  the  applicability  of  the 
Medical- Vocational  Guidelines,  the 
Supreme  Court's  subsequent  decision  in 
Heckler  v.  Campbell  (SSR  83-46c), 
upholding  our  use  of  the  Guidelines, 
governs  this  issue.  Accordingly,  SSR  83- 
6c  is  revoked  in  its  entirety. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security — 
Disability  Insurance:  93.807  Supplemental 
Security  Income.) 

Dated:  January  3. 1992. 
Gwendolyn  S.  King, 
Commissioner  of  Social  Security. 
(FR  Doc.  92-611  filed  1-10-92:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tt>e  Secretary 

[Docl(et  Na  N-92-3038;  FR-2736-N-51 

Regulatory  Waiver  Requesta  Granted 
by  the  Department  of  Housing  and 
Urban  Development 

agency:  Office  of  the  Secretary,  HUD. 
action:  Public  Notice  of  the  Granting  of 
Regulatory  Waiver  Requests:  September 
1, 1991  through  November  30, 1991. 

SUMMARY:  Under  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Reform  Act),  the 
Department  (HUD)  is  required  to  make 
public  all  approval  actions  taken  on 
waivers  of  regulations.  This  Notice  is 
the  third  of  a  series,  to  be  published  on  a 
quarterly  basis,  providing  notification  of 
waivers  granted  during  the  preceding 
reporting  period.  The  purpose  of  this 
Notice  is  to  comply  with  the 
requirements  of  section  106  of  the 
Reform  Act. 

FOR  FURTHER  INFORMATION  CONTACT:      . 
For  general  information  about  this 
Notice,  contact  Grady  J.  Norris, 
Assistant  General  Counsel  for 
Regulations,  room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW,  Washington,  DC  > 
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20410.  (Telephone  (202)  708-3055.  This  is 
not  a  toll-free  number.)  For  information 
concerning  a  particular  waiver  action 
about  which  public  notice  is  provided  in 
this  document,  contact  the  person  whose 
name  and  address  is  set  out,  for  the 
particular  item,  in  the  accompanying  list 
of  waiver-grant  actions. 

SUPPUEMENTARV  INFOflMATtON:  As  part 
of  the  Housing  and  Urban  Development 
Reform  Act  of  1989,  the  Congress 
adopted,  at  HUD's  request,  legislation  to 
limit  and  control  the  granting  of 
regulatory  waivers  by  the  Department. 
Section  106  of  the  Act  (section  7(q){3)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(q)(3)), 
provides  that: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  grounds 
for  approving  the  waiver; 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Secretary  rank  or  equivalent 
rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 
waivers  a  Notice  in  the  Federal  Register. 
These  Notices  (each  covering  the  period 
since  the  most  recent  previous 
notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grounds  for 
approval  of  the  request; 

e.  State  how  additional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Section  106  also  contains 
requirements  applicable  to  waivers  of 
HUD  handbook  provisions  that  are  not 
relevant  to  the  purposes  of  today's 
document. 

Today's  document  follows  publication 
of  HUD's  Statement  of  Policy  on  Waiver 
of  Regulations  and  Directives  Issued  by 
HUD  (56  FR  16337,  April  22, 1991).  This 
is  the  third  Notice  of  its  kind  to  be 
published  under  section  106.  The  first 
Notice,  published  on  August  26. 1991,    ° 
updated  waiver-grant  activity  by  the 
Department  from  the  period  immediately 
following  passage  of  the  Reform  Act 
through  the  end  of  May  1991.  The 
second  notice,  published  on  October  28, 
1991,  covered  the  period  from  June 
through  August  1991. 

Today's  document  updates  HUD's 
waiver-grant  activity  through  November 


30, 1991.  In  approximately  three  months, 
the  Department  will  publish  a  similar 
notice,  providing  information  about 
waiver-grant  activity  for  the  period  from 
December  1, 1991  through  the  end  of 
February  1992. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  officials 
authorized  to  grant  waivers  are  listed  in 
a  sequence  keyed  to  the  section  number 
of  the  HUD  regulation  involved  in  the 
waiver  section.  Where  more  than  one 
regulatory  provision  is  involved  in  the 
grant  of  a  particular  waiver  request,  the 
action  is  listed  under  the  section  number 
of  the  Hrst  regulatory  requirement  in 
title  24  that  is  being  waived  as  part  of 
the  waiver-grant  action.  (For  example,  a 
waiver  of  both  S  811.105(b)  and 
S  811.107(a)  would  appear  sequentially 
in  this  listing  only  under  S  B11.10S(b].) 

Should  the  Department  receive 
additional  reports  of  waiver  actions 
taken  during  the  period  covered  by  this 
report  before  the  next  report  is 
published,  the  next  updated  report  will 
include  these  earlier  actions,  as  well  as 
those  that  occur  between  December  1, 
1991  and  February  29. 1992. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
regulations  of  the  Department  is 
provided  in  the  Appendix  that  follows 
this  Notice.  /- 

Dated:  January  7. 1992. 
lack  Kemp. 

Secretary. 

Appendix 

Listing  of  Waivers  of  Regulatory 
Requirements  Granted  by  Officers  of  the 
Department  of  Housing  and  Urban 
Development  September  1  through 
November  30. 1991 

Note  to  reader  The  person  to  be  contacted 
for  additional  information  about  the  wdiver- 
grant  items  numbered  1  through  4  in  this 
listing  is:  Mr.  Jan  C.  Opper,  Field 
Coordination  Officer,  U.S.  Department  of 
Housing  and  Urban  Development,  OfTice  of 
Community  Planning  and  Development,  541 
Seventh  Street,  SW.,  room  727a  Phone:  (202) 
708-2565. 

1.  Regulation:  24  CFR 
511.11(c)(2)(i){B). 

Project/Activity:  New  York,  New 
York.  Extension  of  the  90-day  deadline 
for  submission  of  the  Project  Completion 
Report  under  the  Rental  Rehabilitation 
program  (RRP). 

Nature  of  Requirement:  24  CFR  511.11 
(c)(2)(i)(B)  requires  that  a  Project 
Completion  Report  identifying  the 
private  entity  to  which  ownership  has 
been  transferred  be  submitted  to  HUD 
within  90  days  on  the  final  draw. 


Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Dated  Granted:  October  17, 1991. 

Reasons  Waived:  A  waiver  of  the 
regulation  was  conditionally  granted 
with  respect  to  five  RRP  projects  which 
had  not  been  transferred  to  private 
ownership,  even  though  all 
rehabilitation  had  been  completed  and 
all  RRP  grant  funds  conunitted  to  those 
five  project  expended,  because  of 
pending  resolution  of  a  lawsuit.  The 
conditions  were  as  follows: 

1.  The  City  would  periodically  provide 
HUD  with  a  written  report  on  the  status 
of  litigation  preventing  the  transfer  of 
the  projects  to  private  ownership; 

2.  Within  90  days  of  resolution  of  the 
lawsuit  in  favor  of  the  City,  the  City 
shall  submit  the  required  Project 
Completion  Report  for  each  project:  or 

3.  Within  30  days  of  resolution  of  the 
lawsuit  in  favor  of  the  plainti^s,  the  City 
shall  cancel  the  five  projects  and 
reimburse  the  Department  a  sum  equal 
to  the  RRP  grant  amounts. 

2.  Regulations:  24  CFR  570.200(a)(5) 
and  24  CFR  570.200(h). 

Project/Activity:  Augusta,  Georgia. 
Under  the  Community  Development 
Block  Grant  program,  reimbursement  of 
pre-agreement  costs  for  development  of 
a  neighborhood  shopping  center  to  serve 
low  and  moderate  income  residents. 

Nature  of  Requirement:  24  CFR 
570.200(h]  permits  reimbursement  of 
certain  eligible  costs  incurred  prior  to 
the  date  of  the  grant  agreement,  but  not 
the  acquisition  cost  of  real  property.  24 
CFR  570.200(a)(5)  limits  preagreement 
costs  to  those  described  in 
subparagraph  570.200(a)(5). 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Dated  Granted:  September  10, 1991. 

Reasons  Waived:  In  addition  to 
$465,000  programmed  from  the  City's  FY 
1991  Community  Development  Block 
Grant,  the  City  requested  approval  to 
use  $300,000  from  the  FY  1992  grant. 
$213,000  from  the  FY  1993  grant,  and 
$100,000  from  the  FY  1994  grant  for 
rehabilitation  of  historic  commercial 
structures,  new  commercial  construction 
and  a  landscaped  parking  lot.  All 
construction  would  occur  during  the  first 
year.  Completion  during  the  first  year 
would  provide  the  low  and  moderate 
income  residents  of  the  neighborhood, 
who  lack  transportation,  with  a 
shopping  center  without  otherwise 
having  to  wait  three  or  four  years  for 
construction  funding  to  come  available. 
Failure  to  grant  a  waiver  of  pre- 
agreement costs  would  cause  undue 
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hardship  on  the  residents  and  adversely 
affect  the  purposes  of  the  Act. 

3.  Regulation:  24  CFR  57.200(a)(5)  and 
24  CFR  570.200(h). 

Project  Activity  Cobb  County, 
Georgia.  Under  the  Community 
Development  Block  Grant  program, 
reimbursement  of  pre-agreement  costs 
for  the  renovation  of  an  existing  county- 
owned  building  for  use  as  an  adult  day 
care  facility  for  the  elderly. 

Nature  of  Requirement-  24  CFR 
570.200(h)  permits  reimbursement  of 
certain  eligible  costs  incurred  prior  to 
the  date  of  the  grant  agreement,  but  not 
the  acquisition  cost  of  real  property.  24 
CFR  570.200(a)(5)  limits  pre-agreement 
costs  to  those  described  in        r 
subparagraph  570.200(a)(5).       | 

Granted  By-  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Gmnted:  November  4, 1991. 

Reasons  Waived:  Because  of 
substandard  and  inadequate  conditions, 
the  County's  current  facility  had  been 
cited  in  violation  of  the  State's  Adirit 
Day  Care  Standards.  The  County  is 
required  to  vacate  the  current  facility  as 
quickly  as  possible  or  face  State  closure 
of  the  facility.  Without  authority  to 
reimburse  costs  with  FY  1992  funding, 
the  County  would  not  be  able  to  provide 
services  to  this  special  population  group 
for  a  12-18  month  period,  or  until  such 
time  as  the  County  receives  its  FY  1992 
grant.  In  addition,  the  County  would 
avoid  increased  project  costs  totalling 
$50.00G-$75,000.  The  $500,000  project 
includes  $100,000  from  FY  1990  funds, 
,5200,000  from  FY  1991,  and  $200,000 
from  FY  1992.  Failure  to  grant  the  waiver 
of  pre-agreement  cost  limitations  would, 
therefori!.  cause  undue  hardship  and 
adversel  v  affect  the  purposes  of  the  Act. 

4.  Regulation:  24  CFR  57a55(b){l). 
Project/Activity  Houston,  Texas. 

Extension  of  the  deadline  for  obligating 
Emergency  Shelter  Grant  (ESG)  funds 
for  30  days. 

Nature  of  Requirement:  24  CFR 
576.55(b)(1)  requires  each  formula  city 
and  county,  and  each  territory,  to 
obligate  all  Emergency  Shelter  Grant 
funds  within  180  days  of  the  date  of  the 
grant  award. 

Granted  By  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  September  19, 1991. 

Reasons  Waived:  The  City  of  Houston 
indicated  that,  in  order  to  use 
Community  Development  Block  Grant 
(CDBG)  funds  to  match  ESG  funds 
without  additional  administrative 
burdens,  obligation  of  FY  1991  ESG  fund 
could  not  occur  before  the  CDBG  funds 
became  available  in  late  October  1991. 
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The  City  requested  an  extension  of  the 
ESG  obligation  deadline  from  September 
19. 1991  to  October  19, 1991.  In 
approving  the  waiver  of  the  deadline, 
the  Department  noted  that  though  not 
granting  the  waiver  would  cause  undue 
heirdship,  a  waiver  for  a  longer  period  of 
time  would  not  have  been  granted. 

Note  to  reader  The  person  to  be  contacted 
for  additional  information  al>out  the  waiver- 
grant  items  numl>ered  5  through  6  in  this 
listing  is:  Gerald  Benoit.  Director,  Rental 
Assistance  Division,  Department  of  Housing 
and  Urban  Development,  451  Seventh  Street, 
SW.,  Phone:  (202)  706-0477. 

5.  Regulation:  24  CFR  882.101(b)(2). 
Project/Activity:  King  County 

Housing  Authority. 

Nature  of  Requirement  Regulation 
prohibits  a  PHA  from  administering 
housing  assistance  under  the  section  8 
rental  certificate  program  for  units 
owned  by  the  PHA. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  September  19, 1991. 

Reason  Waived:  In  order  to  prevent 
undue  hardship  for  five  families 
participating  in  the  section  8  Rental 
Certificate  program  who  resided  in 
Cottonwood  Apartments  prior  to 
acquisition  of  this  FNMA-repossession 
project  by  the  King  County  Housing 
Authority,  and  because  all  section  8 
Administrative  responsibilities  for  these 
five  families  will  subcontracted  to 
another  PHA. 

6.  Regulation:  24  CFR  882.602. 
Project  Activity:  Fairfield  Housing 

Authority. 

Nature  of  Requirement:  Manufactured 
Home  Space.  Regulation  requires  that 
the  space  shall  include  all  maintenance 
and  management  services  necessary  for 
decent,  safe,  and  sanitary  housing,  such 
as  maintenance  of  utility  lines,  garbage 
and  trash  collection,  and  maintenance  of 
roads,  walkways  and  other  common 
areas  and  facilities. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  November  22, 1991. 

Reason  Waived:  To  allow  sixteen 
section  8  rental  certiHcate  program 
families  living  in  the  Casa  Nova  Mobile 
Home  Park  to  assume  responsibility  for 
the  garbage  collection  costs. 

Note  to  Reader  The  person  to  be  contacted 
for  additional  information  al>out  the  waiver- 
grant  items  numl)ered  7  through  11  in  this 
listing  is:  Robert  W.  Wilden,  Director, 
Assisted  Elderly  and  Handicapped  Housing 
Division,  Department  of  Housing  and  Url>an 
Development:  451  Seventh  Street.  SW.. 
Washington.  DC  20410.  Phone:  708-2730. 


7.  Regulation:  24  CFR  885.5— Loans  for 
Housing  for  the  Qderiy  or  Handicapped. 
Dennitions,  Housing  and  Related 
Facilities. 

Project  Activity: 


Profsct  nflffw 

Project  No. 

Regional  office 

Sdodvood 

054-HH004 

AttanttL 

Apsftmsnts. 

BridQewood 

0S4-MH005 

Atlanta. 

Apts. 

PresWoodrew 

lae-CHiii 

San  Francisco. 

Wilsoa 

Vista  Urn-  

122-EH367 

SanFrandsco. 

Nature  of  Requirement  The 
Regulations  cited  above  prohibit  section 
202  assistance  for  intermediate  care 
facilities  due  to  the  traditional  medical, 
nature  of  such  facilities. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing-4^ederal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  July  1. 1991  and  August  31, 
1991. 

Reason  Waived:  Often  borrowers 
have  access  to  service  funding  that 
would  not  otherwise  be  avail^le  if  a 
project  is  designed  as  an  intermediate 
care  facility.  'llierefore,  tmder  existing 
Departmental  procedures,  a  Borrower 
may  receive  a  waiver  if  the  facility  is  for 
the  developmentally  disabled  and  it 
provides  evidence  that  the  housing  and 
services  will  not  be  medically  oriented. 

8.  Regulation:  24  CFR  885.5— Loans  for 
Housing  for  the  Elderly  or  Handicapped. 
Definitions,  Housing  and  Related 
Facilities, 

Project  Activity: 


Project  name 

Project  Na 

Regional  office 

Miami  Marxir 
Group  Home. 

04fr-EH175 

Chicago. 

Nature  of  Requirement  The 
Regulations  cited  above  prohibit  Section 
202  assistance  for  intermediate  care 
facilities  due  to  the  traditional  medical 
nature  of  such  facilities. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  September  1, 1991  and 
November  30, 1991. 

Reason  Waived:  Often  borrowers 
have  access  to  service  funding  that 
would  not  otherwise  be  available  if  a 
project  is  designed  as  an  intermediate 
care  facility.  Therefore,  imder  existing 
Departmental  procedures,  a  Borrower 
may  receive  a  waiver  if  the  fadUty  is  for 
the  devel(^iientally  disabled  and  it 
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provides  evidence  that  the  housing  and 
services  will  not  be  medically  oriented. 

9.  Regulation:  24  CFR  885.23(>— Loans 
for  Housing  for  the  Elderly  or 
Handicapped.  Duration  of  section  202 
Fund  Reservation. 

Project/Activity: 


Project  name 

Project  No. 

Regional  office 

Rtese  St  Gerard 

031-EH221 

New  York. 

Hsg. 

HOPE  Senior 

012-EH633 

New  York. 

Housing. 

Gateway  Apts 

051-EH169 

Philadelphia 

Overlook 

087-EH166 

Atlanta. 

Community  Hsg. 

Egida  Padre  Jose 

056-EH316 

Atlanta 

D  Boyd. 

Ginger  Thomas 

056-EH324 

Atlanta 

SJK.  Inc 

063-EH204 

Atlanta 

Georgetown  202 

054-EH137 

Atlanta 

Teamstger  Retiree 

0e7-EH157 

Atlanta. 

Hsg. 

Norihvk-est  Homes. 

081-EH137 

Atlanta 

Inc. 

Project 

086-EH133 

Atlanta 

Independence. 

West  Town  Senior... 

072-EH465 

Chicago. 

Raphael  Manor 

064-EH224 

Fort  Worth. 

Philip  Street 

140-EH054 

San  Francisco. 

Elderly. 

Ridgeview  Manor 

122-EH4S0 

San  Francisco. 

Nature  of  Requirement-  The 
Regulations  cited  above  require  the 
Department  of  Housing  and  Urban 
Development  to  cancel  any  Section  202 
fund  reservation  for  which  construction, 
rehabilitation  or  acquisition  has  not 
begun  within  24  months  after  the  Notice 
of  section  202  Fund  Reservation  is 
issued,  unless  a  12-month  extension  is 
granted  by  the  Regional  Administrator, 
for  a  total  maximum  36-month  period. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  September  1, 1991  and 
November  30, 1991. 

Reason  Waived:  Circumstances 
beyond  the  control  of  the  section  202 
Borrowers  delayed  project  development 
within  ihe  maximum  period  of  36 
months.  Further,  sponsors  had  expended 
substantial  funds  to  bring  the  projects  to 
construction  starts  and  development  of 
these  units  furthered  the  Secretary's 
goal  of  expanding  affordable  housing 
opportunities.  Waivers  of  this  section 
granted  authority  to  extend  these  fimd 
reservations  beyond  24  months  to  allow 
additional  time  to  reach  construction 
starts. 

10.  Regulations:  24  CFR  885.41(g)— 
Loans  for  Housing  for  the  Elderly  or 
Handicapped.  Loan  Interest  Rate. 

Project/Activity 


Project  name 

riOlSCI  NO. 

Regional  otfico 

HOPE  Senior 

012-EHe33 

New  York. 

Housing. 

Overtook 

0e7-EH166 

Atlanta. 

Community  Hsg. 

Egida  PadreJose 

056-EH316 

Atlanta. 

DBoyd. 

Ginger  Thomas 

056-EH324 

Atlanta. 

Project 

086-EH133 

Atlanta 

Independence. 

West  Town  Serwr... 

072-EH465 

Chk»go. 

New  Salem  Manor .. 

043-EH311 

Chicago. 

Ridgeview  Manor 

122-EH480 

San  Francisco. 

Nature  of  Requirement:  The 
Regulations  cited  above  require  the  use 
of  the  interest  rate  in  effect  for  the  year 
in  which  the  Section  202  project  goes  to 
initial  loan  closing  or  the  optional 
interest  rate  for  those  projects  which  are 
eligible  when  an  acceptable  conditional 
or  firm  commitment  application  is 
received. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioiner. 

Date  Granted:  Waivers  approved 
between  September  1, 1991  and 
November  30, 1991. 

Reason  Waived:  These  projects 
required  a  waiver  to  use  the  Fiscal  Year 
1992  interest  rate  of  8%  percent 
because,  while  the  rate  had  already 
been  determined,  it  had  not  yet  been 
published  in  the  Federal  Register  at  the 
time  the  waiver  was  granted.  Without- 
approval  of  this  waiver,  additional 
delays  would  have  occurred,  which 
would  have  made  these  projects  more 
costly  to  the  Government. 

11.  Regulation:  2A  CFR  885.415(k)— 
Loans  for  Housing  for  the  Elderly  or 
Handicapped. 

Project/Activity: 


Project  nante 

Project  No. 

Regional  office 

Al  Gomer 

031'-EH190 
031-EH220 
031-EH226 
082-HH001 
093-HH001 

New  York. 

Project  Live  II 

New  York. 

Apartment  II 

New  York. 

Safe  Hart)Of 

Eagle  Watch 
Estates. 

Denver. 

Nature  of  Requirement:  The 
Regulations  cited  above  have 
historically  been  interpreted  by  the 
Department  to  prohibit  any 
encumbrances  on  the  title  that  may 
subsequently  limit  HDD's  ability  to  sell 
the  property  should  the  property  be 
acquired  by  HUD  through  foreclosure. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  September  1, 1991  and 
November  30, 1991. 


Reason  Waived:  This  is  a  precedent 
for  such  waivers  when  the  restrictioin  is 
for  low-rent  housing  use.  Requirements 
for  initial  loan  closings  of  section  202 
projects  set  forth  in  24  CFR  885.415(k) 
that  the  Borrower  shall  furnish  such 
executed  documents  on  HUD-approved 
forms  as  the  field  office  may  require, 
including  a  title  policy  insuring  that  the 
mortgage  constitutes  a  first  lien  on  the 
project.  To  refuse  to  waive  this 
regulation  would  cause  a  hardship  to  the 
borrowers,  who  have  expended 
substantial  funds  to  reach  this  stage  of 
procesing.  Therefore,  the  granting  of  this 
waiver  is  in  the  public  interest  and  is 
consistent  with  both  programmatic 
objectives  and  the  Secretary's  goal 

Note  to  Reader  The  person  to  be  contacted 

for  additioinal  information  about  waiver- 
grant  item  niunl>er  12  in  this  listing  is:  Ed 
Winiarski.  Technical  Support  Division,  OfTice 
of  Insured  Multifamily  Development, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington,  DC  20410,  Phone:  708-0624. 

12.  Regulation:  24  CFR  885.810(c)(3)(i). 
Project/ Activity: 


Project  name 

Project  No. 

RektolHoa 

Bridge  Street 

012-EH713 

New  York. 

Sentor  Homing. 

Senior  HoMing  (or 

012-EH555 

NewYortt 

the  Clinton 

Comm. 

John  Waiter 

012-EH655 

New  York. 

Edward* 

Apartmenta 

Project  KO.P.E 

012-EH633 

New  York. 

Nature  of  Requirement:  The 
Regulation  cited  above  requires  the 
Department  of  Housing  and  Urban 
Development  to  limit  direct  loan 
flnancing  to  the  development  cost  limits 
set  forth  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section.  Paragraph  (c)(3)(i) 
authorizes  the  Assistant  Secretary  to 
increase  the  cost  limits  by  up  to  110 
percent  in  any  geographic  area  where 
the  cost  levels  require,  and  to  increase 
the  cost  limits  by  up  to  140  percent  on  a 
project-by-project  basis.  Waivers  of  this 
section  grant  authority  to  increase  the 
cost  limits  by  up  to  160  percent  on  a 
project-by-project  basis  for  specific 
HUD  Offices  where  development  costs 
are  consistently  higher  than  anywhere 
else  in  the  nation. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  September  1, 1991  and 
November  30, 1991. 

Reason  Waived:  Not  to  approve  the 
above  HCP  waiver  would  cause 
hardship  to  the  Borrower,  who  has 
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expended  substantial  funds  to  reach  this 
stage  of  processing.  Further,  if  the 
project  is  cancelled,  this  much-needed 
housing  would  not  be  built.  Granting  the 
waiver  is,  therefore,  in  the  public 
interest  and  consistent  with  both 
progranunatic  objectives  and  the 
Secretary's  goal  of  increasing  affordable 
housing  opportunities  for  low  income 
families. 

Note  to  Reader  The  person  to  be  contacted 
for  additional  information  about  waiver-grant 
item  number  13  in  this  listing  is:  Dom  Nessi. 
Director.  Office  of  Indian  Housing. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW:, 
Washington.  DC  20410.  Phone:  (202)  708-1015. 

13.  Regulation:  i 
24  CFR  905.404  (a}.  | 
24  CFR  905.905.407  {b)(l)(3). 
24  CFR  905.407  (c). 

24  CFR  905.410. 

24  CFR  905.413  (a),  (b)  and  fd). 

24  CFR  905.418  (c)  and  (d). 

24  CFR  905.419  (b)  and  (c).  i 

24  CFR  905.422. 

24  CFR  905.440  (b)(1)  and  (2). 

24  CFR  905.503  (c)(i). 

Project/Activity:  Conversion  of  5 
Turnkey  III  units  to  the  Mutual  Help 
Homownership  Opportunity  ftt)gram  by 
the  Ft.  Peck  Indian  Housing  Authority  in 
Poplar,  MT. 

Nature  of  Requirement:  The 
Regulations  cited  above  apply  to  the 
construction,  development,  funding  and 
occupancy  of  new  construction 
developments.  Therefore,  waivers  are 
required  to  convert  existing  units  funded 
and  built  under  one  program  to 
operation  under  a  different  program. 

Granted  By:  Joseph  Schi^,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  September  30. 1991. 

Reason  Waived:  This  action  was 
requested,  and  granted,  because  many 
of  these  homebuyers  have  been  in  their 
Turnkey  III  units  since  they  were  built 
and  through  the  years  have  increased 
their  income.  Converting  the  ■ 
participants  to  the  Mutual  Help  Program 
will  enable  them  to  become 
homeowners  sooner  because  their 
payments  will  be  applied  to  the 
purchase  price  of  their  homes  instead  of 
going  to  the  project  reserve. 

Note  to  Reader  The  person  to  be  contacted 
for  additional  information  about  the  waiver- 
grant  items  numbered  14  through  15  in  this 
listing  is:  John  Comerford.  Director.  Financial 
Management  Division,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street,  SW., 
Washington.  D.C.  20410,  Phone:  (202)  708- 
1872. 

14.  Regulation:  24  CFR  913.107(a). 
Project/Activity:  Public  housing 

projects  owned  and  operated  by  the 


UMI 


Housing  Authority  of  Gilbert. 
Minnesota. 

Nature  of  Requirement  24  CFR 
913.107(a)  requires  that  the  Total  Tenant 
Payment  required  to  be  paid  by  public 
housing  tenants  be  the  greater  of  30 
percent  of  Monthly  Adjusted  Income.  10 
percent  of  Monthly  Income  or,  where 
welfare  benefits  are  determined  on  the 
basis  of  the  family's  actual  housing 
costs,  an  amount  equal  to  the  portion  of 
the  grant  designated  for  shelter  and 
utilities. 

Granted  By:  Joseph  G.  Schiff. 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  September  9, 1991. 

Reason  Waived:  To  allow  the  Gilbert, 
Minnesota  Housing  Authority  to 
establish  ceiling  rents  on  one-bedroom 
units  at  Broadview  Manor  on  the  basis 
of  the  1987  amendments  to  the  United 
States  Housing  Act  of  1937  which 
permits  public  housing  agencies  (PHAs), 
with  the  approval  of  the  Secretary,  to 
establish  ceiling  rents. 

15.  Regulation:  24  CFR  967.304(c). 
Project/Activity:  Public  Housing 

Manager  Certification  Waiver  Request. 

Nature  of  Requirement:  The 
requlation  requires  all  public  housing 
managers  and  assistant  managers  to  be 
certified  if  they  manage  75  or  more  units. 
Probationary  certification,  not  to  exceed 
two  years,  is  acceptable  for  purposes  of 
salary  eligibility  in  the  PHA's  operating 
budget. 

Granted  By:  Joseph  G.  Schiff. 
Assistant  Secretary. 

Date  Granted:  September  19, 1991. 

Reason  Waived:  The  Altoona  Housing 
Authority  (AHA)  requested  a  waiver  of 
24  CFR  967.304(c)  on  behalf  of  Mr. 
Richard  Mauer,  Acting  Project  Manager, 
based  on  the  fact  that  the  AHA  acted 
reasonably  and  responsibly  in  relying  on 
NAHRO  to  extend  Mr.  Mauer's 
probationary  certification.  NAHRO 
inadvertently  provided  Mr.  Mauer  with 
a  probationary  certification  designation 
over  2V4  years,  which  is  contrary  to  the 
provisions  of  the  above  cited  regulation. 
Since  Mr.  Mauer  is  now  fully  certified 
and  based  on  NAHRO's  error,  a  waiver 
was  granted. 

Note  to  Reader  The  person  to  be  contacted 
for  additional  infonnation  about  the  waiver- 
grant  items  numbered  16  through  19  in  this 
listing  is:  Janice  D.  Rattley,  Director,  O^ice  of 
Construction.  Rehabilitation  and 
Maintenance,  Office  of  Public  nnd  Indian 
Housing.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington.  DC  20410,  Wione:  (202)  706-1800. 

16.  Regulation:  24  CFR  968.210(g)(2). 
Project/Activity:  Public  Housing 

Modernization,  Project  Number  MO  7&- 
7:  MO  24-1  and  MO  24-2  for  East 


Prairie,  Bemie  and  Poplar  Bluff  Housing 
Authorities. 

Nature  of  Requirement  Limits  the 
number  of  times  a  development  may  be 
funded  for  comprehensive 
modernization  to  five  stages  for  each 
development. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Dated  Granted:  September  9. 1991. 

Reason  Waived:'rhese  additional 
funds  are  needed  to  fund  rehabilitation 
necessary  for  the  public  housing 
agencies  to  meet  the  section  504 
requirements  on  accessibility  for  the  - 
handicapped.  The  waivers  provide  a 
sixth  and  final  funding  stage  of 
comprehensive  modernization. 

17.  Regulation:  24  CFR  968.210(g)(2). 
Project/Activity:  Public  Housing 

Modernization,  Project  Number  NY  5-1; 
3-2  and  3-5.  Yonkers  Housing  (YHA). 

Nature  of  Requirement  Limits  the 
number  of  times  a  development  may  be 
funded  for  comprehensive 
modernization  to  five  stages  for  each 
development. 

Granted  By:  Joseph  G.  Schiff. 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Dated  Granted:  September  19, 1991. 

Reason  Waived:  Although  all  three 
developments  have  previously  been 
funded  for  five  stages  of  comprehensive 
modernization,  additional  funding  is 
needed  because  not  all  the  necessary 
work  items  were  funded  and  because 
previously  funded  work  has  been 
destroyed,  leaving  and  developments  in 
deplorable  condition.  The  waivers 
provide  a  new  one-stage  of  funding  at 
the  three  developments  hmited  to  item 
not  previously  funded  and  conditioned 
on  the  YHA  hiring  expertise  in  both 
maintenance  and  modernization. 

18.  Regulation:  24  CFR  96a210(g)(2). 
Project/Activity:  Public  Housing 

Modernization,  Project  Number  PA  2-30. 
Philadelphia  Housing  Authority. 

Nature  of  Requirement  Limits  the 
number  of  times  a  development  may  be 
funded  for  comprehensive 
modernization  to  five  stages  for  each 
development. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary  for  Public  and 
Indian  Housing.    ' 

Dated  Granted:  September  24. 1991. 

Reason  Waived:  A  CIAP  funded 
architectural  and  engineering  study 
identified  additional  modernization 
needs.  The  waiver  allows  a  one-time 
funding  of  a  new  comprehensive 
modernization  for  the  development.  This 
increment  of  funding  will  satisfy  all 
remaining  modernization  needs. 
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19.  Regulation:  24  CFR  968.210(g)(2]. 
Project/Activity:  Public  Housing 

Modernization.  Project  Number  PA  1-7, 
Housing  Authority  of  the  City  of 
Pittsburgh. 

Nature  of  Requirementlimils  the 
number  of  times  a  development  may  be 
funded  for  comprehensive 
modernization  to  five  stages  for  each 
development. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Dated  Granted:  September  28, 1991. 

Reason  Waived:  There  was  a 
misunderstanding  in  the  earlier  funding 
stages  of  the  concept  of  comprehensive 
modernization.  The  waiver  allows  a 
one-time  funding  of  a  new 
comprehensive  modernization  for  the 
development.  This  increment  of  fimding 
will  satisfy  all  remaining  modernisation 
needs. 

Note  to  Reader  The  person  to  be  contacted 
for  additional  information  at)out  the  waiver- 
grant  items  numbered  20  through  22  in  this 
listing  is:  )ohn  Comerford,  Director,  Financial 
Management  Division,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Phone:  (202)  70&-1872. 

20.  Regulation:  2A  CFR 
g90.109(b)(3)(iv). 

Project/Activity:  Brekenridge. 
Minnesota  Housing  and  Redevelopment 
Authority. 

Nature  of  Requirement  The  regulation 
requires  a  Low  Occupancy  PHA  without 
an  approved  Comprehensive  Occupancy 
Plan  (COP]  to  use  a  projected  occupancy 
percentage  of  97%. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary. 

Date  Granted:  November  14, 1991. 

Reason  Waived:  The  PHA  is  a  small 
agency  with  87  units  of  elderly  housing. 
It  has  been  experiencing  a  vacancy 
"  problem  for  the  past  several  years 
during  which  it  has  pursued  many 
vacancy  reduction  strategies  without 
success.  PHA  was  allowed  to  use  73%  as 
its  projected  occupancy  percentage  in 
calculating  its  operating  subsidy 
eligibility  for  FY  1991  and  74%  for  FY 
1992.  The  Minneapolis/St.  Paul  Office  is 
directed  to  assist  the  FHA  in  developing 
a  plan  to  resolve  the  problem. 

21.  Regulation:  24  CFR 
990.109(b)(3)(iv). 

Project/Activity:  Jetmore,  Kansas 
Public  Housing  Authority. 

Nature  of  Requirement:  The  regulation 
requires  a  Low  Occupancy  PHA  without 
an  approved  Comprehensive  Occupancy 
Plan  (COP)  to  use  a  projected  occupancy 
percentage  of  97%. 

Granted  By:  Joseph  G.  Schiff. 
Assistant  Secretary. 


Date  Granted:  November  14, 1991. 

Reason  Waived:  The  PHA  is  a  very 
small  Authority  consisting  of  one  elderly 
project  with  20  units.  Vacancies  have 
been  reduced  from  12  to  7  with  further 
progress  possible.  The  goal  of  5  units  for 
an  authority  of  this  size  would  translate 
to  the  approved  75%  occupancy 
percentage.  An  occupancy  percentage  of 
65%  was  not  approved  in  order  to 
provide  an  incentive  to  the  authority  to 
continue  its  vacancy-reduction  efforts. 

22.  Regulation:  2A  CFR  990.118(h). 

Project/Activity:  Housing  Authority  of 
the  City  of  Houston. 

Nature  of  Requirement-  The  regulation 
cites  limited  conditions  under  which 
Comprehensive  Occupancy  Plan  goals 
can  be  adjusted. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary. 

Date  Granted:  September  30, 1991. 

Reason  Waived:  The  PHA  is  part  of  a 
modernization  program  that  is  not 
completed  as  far  as  was  initially 
planned.  The  delays  in  the  work  were 
approved  by  HUD  and  resulted  in 
revised  project  implementation 
schedules.  The  PHA  was  allowed  to 
reduce  its  1990  and  1991  HUD-approved 
occupancy  goals  by  4,320  units  in  1990 
and  3.518  units  in  1991. 

(FR  Doc.  92-742  Filed  1-10-92;  &-4S  am) 
WLUNQ  CODE  4210-»-M 


Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docktt  No.  N-91-3365;  FR-3176-N-011 

Certification  of  SubstanUaiiy 
Equivalent  Agencies;  and  Interim 
Referral  Agencies;  Annual  Notice 

AQENCV:  O^ice  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
action:  Notice. 

I 

summary:  As  required  by  24  CFR 
115.6(f).  this  Notice  announces  (1)  an 
updated  consolidated  list  of  all  certified 
agencies;  (2)  a  list  of  all  agencies  whose 
certification  has  been  withdrawn  since 
publication  of  the  previous  notice;  (3)  a 
list  of  agencies  with  respect  to  which 
notice  of  denial  of  certification  has  been 
published  under  {  115.7(c)  since  the 
issuance  of  the  previous  notice:  (4)  a  list 
of  agencies  with  respect  to  which  a 
notice  of  comment  has  been  published 
under  S  115.6(b)  and  whose  status 
remains  pending;  (5)  a  list  of  agencies 
for  which  notice  of  proposed  withdrawal 
of  certification  has  been  published 
under  9  115.8(c)  and  whose  withdrawal 
remains  pending;  and  (6)  a  list  of 
agencies  with  which  on  agreement  for 


mterim  referrals  or  other  utilization 
services  has  been  entered  into  under 
S  115.11  and  remains  in  effect.  These 
announcements  are  applicable  for 
calendar  year  1991. 
FOR  FURTHER  N«F0RMATI0N  CONTACT. 
Marcella  Brown,  Director,  Funded 
Programs  Division,  Office  of  Fair 
Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  room 
5218,  SW.,  Washington,  DC  20410-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Fair  Housing  Act  (42  U.S.C 
3600-3620),  the  Department  is  authorized 
to  investigate  complaints  alleging 
discrimination  in  housing.  Section  810(f) 
of  the  Fair  Housing  Act  requires  the 
Department  to  refer  complaints  to 
agencies  that  have  "substantially 
equivalent"  fair  housing  standards,  as 
determined  and  certified  by  the 
Department.  The  certification  standards 
are  codified  at  24  CFR  part  115.  This 
Notice  announces,  among  other  things, 
the  1991  list  of  certified  agencies  under 
S  115.6(f),  and  the  agencies  with  which 
the  Department  has  entered  into  an 
agreement  for  interim  referral  of 
complaints  in  accordance  with  {  115.11. 

This  Notice 

In  accordance  with  the  requirements 
of  24  CFR  115.6(f),  the  Department 
makes  the  announcements  set  forth 
below.  These  announcements  are 
applicable  for  the  year  1991. 

Updated  CoDSoUdated  List  of  Certified 
Agendea 

The  Department  announces  that  the 
agencies  administering  the  fair  housing 
laws  of  the  following  States  and 
Localities  are  certified  under  section 
810(f)  of  the  Fair  Housing  Act  and  24 
CFR  115.6(d): 

States  (36) 

Alasica 

California 

Colorado 

Connecticut 

Delaware 

Florida 

Hawaii 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Missouri 

Montana 

Nebraska 
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Nevada 

New  Hampshire 

New  jersey 

New  Mexico 

New  York 

North  Carolina 

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 

SouthDakota 

Tennessee 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Localities  (79) 

Alaska 

Anchorage 

Arizona 

Phoenix 

Connecticut 

New  Haven 

District  of  Columbia 

Washington' 

Florida 

Brown  County 

Clearwater 

Dade  County  (Metropolitan) 

Escambia  County 

Gainesville 

Hillsborough  County 

Jacksonville 

Orlando 

Pensacola 

Pinellas  County 

St.  Petersburg 

Tallahassee 

Tampa 

Illinois 

Bloomington 
Danville    - 
Elgin 
Evanston 
Hazel  Crest 
Park  Forest 
Springfield 
Urbana 

Indiana 

Columbus 
East  Chicago 
Fort  Wayne 
Gary 

Hammond 
Marion 
South  Bend 

Iowa 

Des  Moines 
Dubuque 
Iowa  City 

Kansas 

Kansas  City 
Lawrence 
Olathe 
Salina 

Kentucky 
Jefferson  County 


UMI 


Lexington-Fayette 
Maryland 

Howard  County 
Montgomery  County 
Prince  Georges  County 

Massachusetts 

Boston 
Cambridge 

Minnesota 

Minneapolis 
St.  Paul 

Missouri 

Kansas  City 
St.  Louis 

Nebraska 

Lincoln 
Omaha 

New  York 

New  York  City 
Rockland  County 

North  Carolina 

Asheville  ~-  • 

Charlotte 

Mecklenburg  County 

New  Hanover  County 

Raleigh 

Winston-Salem 

Ohio 
Dayton 

Pennsylvania 

Allentown 

Harrisburg 

Philadelphia 

Pittsburgh 

Reading 

York 

South  Dakota 

Sioux  Falls 

Tennessee 

Knoxville 

Texas 

Fort  Worth 

Virginia 

Arlington  County 

Washington 

King  County 

Seattle 

Tacoma 

West  Virginia 

Beckley 

Charleston 

Huntington 

Wisconsin 

Beloit 
Madison 

Withdrawal  of  Certification;  Denial  of 
Certification;  and  Pending  Requests  for 
Certification 

The  Department  announces  that  no 
certification  has  been  withdrawn  since 


publication  of  the  previous  notice;  no 
notice  of  denial  of  certification  has  been 
published  since  the  previous  notice;  and 
no  agencies  with  respect  to  which  a 
notice  of  comment  has  been  published 
under  9  115.6(b)  have  pending  requests 
for  certification. 

Interim  Certificatioa 

The  Department  announces  that 
agencies  administering  the  fair  housing 
laws  of  the  following  States  and 
Localities  entered  into  an  agreement  for 
interim  referrals  on  September  12, 1988. 
These  agencies  are  therefore  considered 
to  have  interim  certification  in 
accordance  with  section  B10(f)(4)  of  the 
Act.  -       - 

States  (2) 

Georgia 
Ohio 

Localities  (5) 

Lee  County,  Florida 
Durham,  North  Carolina 
Greensboro,  North  Carolina 
St.  Joseph,  Missouri 
Albany,  New  York 

In  addition,  the  Department 
announces  that  agencies  administering 
the  fair  housing  laws  of  the  following 
States  and  Localities  have  entered  into 
an  agreement  for  interim  referrals 
subsequent  to  September  12, 1988.  These 
agencies  are  also  considered  to  have 
interim  certification  in  accordance  with 
section  810(f)(4)  of  the  Fair  Housing 
Amendments  Act  of  1988.  The  agencies 
and  the  dates  of  their  agreements  are  as 
follows: 

States  (6)  .' 

Arizona 

Florida 

Indiana 

North  Carolina 
^ South  Carolina 
'Texas  „  '  , 

Localities  (2) 

Asheville-Buncombe  County,  NC 
Dallas.  TX 

Dated:  January  6, 1992. 
Leonora  L  Guarraia, 

Deputy  Assistant  Secretary  for  Enforcement 
and  Compliance, 
[FR  Doc.  92-80&- Filed  1-10-92;  6:45  am) 

WLUNO  CODE  4210-2MI 


DEPARTMENT  OF  THE  INTERIOR 

Joint  Tribal/BIA/DOl  Advisory  Task 
Force  on  Bureau  of  Indian  Affairs 
Reorganization,  Public  Meeting 

agency:  Department  of  the  Interior. 
action:  Notice  of  Meeting. 
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summary:  Pursuant  to  Public  Law  101- 
512,  the  Office  of  the  Assistant 
Secretary— Indian  Affairs  is  announcing 
the  forthcoming  meeting  of  the  Joint 
Tribal/BlA/DOI  Advisory  Task  Force 
on  Bureau  of  Indian  Affairs 
Reorganization  (Task  Force). 

DATES:  January  27,  28,  and  29. 1992;  9 
a.m.  to  5:30  p.m.  daily;  the  Washington 
Dulles  International  Airport  Ramada 
Renaissance  Hotel,  13869-71  Park 
Center  Road,  Hemdon,  Virginia.  The 
meeting  of  the  Task  Force  is  open  to  the 
public . 
FOR  FURTHER  INFORMATION  CONTACT 

Veronica  L  Murdock,  Designated 
Federal  Officer,  Office  of  the  Assistant 
Secretary— Indian  Affairs,  MS  4140, 1849 
C  Street  NW.,  Washington,  DC,  20240. 
Telephone  number  (202)  208-4173.    • 

SUPPLEMENTARY  INFORMATION:  The  Joint 
Tribal/BIA/DOI  Advisory  Task  Force 
on  Bureau  of  Indian  Affairs 
Reorganization  will  continue  its  work  to 
recommend  restructuring  of  the  Bureau 
of  Indian  Affairs. 

A  primary  objective  of  the  Task  Force 
for  this  meeting  is  the  completion  of  the 
progress  report  to  the  Appropriations 
Committees  of  the  Congress  and  the 
Secretary  of  the  Interior.  Time  for 
comments  from  the  public  on  Task  Force 
issues  will  be  available  during  the 
meeting. 

Datedi'Ianuary  8, 1992. 
Eddie  F.  Brawn, 

Assistant  Secretary— Indian  Affairs^ 
(PR  Doc.  92-761  Filed  1-10-92;  8:45  am] 

BHXiNQ  CODE  4310-Oa-M 


Office  of  the  Secretary 

Privacy  Act  of  1974— Deletion  of 
System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  is  deleting 
from  its  inventory  of  Privacy  Act 
systems  of  records  a  notice  describing 
records  maintained  by  the  Geological 
Survey.  The  system  of  records  notice 
being  abolished  is  entitled  "Authorized 
Cashier,  Alternate  Cashier,  Certifying 
Officer  and  Cashier  and  Collection 
Officers— Interior.  EGS-2."  and  was 
previously  published  in  the  Federal 
Register  on  April  11. 1977  (42  FR 19054). 
The  records  described  in  the  existing 
system  of  records  notice  continue  to  be 
maintained,  but  the  records  are  not 
retrieved  by  the  name  of  the  individual 
or  any  other  personal  identifier.  The 
records  are  retrieved  by  the  name  of  the 
city  and  state  ifi  wdiich  the  imprest  fond 


is  located.  The  records  are  therefore  not 
subject  to  the  Privacy  Act. 

This  change  shall  be  effective  on 
publication  in  the  Federal  Register 
(January  13, 1992).  Additional 
information  regarding  this  action  may  be 
obtained  from  the  Departmental  Privacy 
Act  Officer,  Office  of  the  Secretary.  1849 
C  Street  NW.,  Mail  Stop  2242,  (PMl), 
Washington,  DC  2024a  telephone  202- 
208-5339. 

Dated:  January  7, 1992. 
lane!  L  Bisliop. 

Acting  Director,  Office  of  Management 
Improvement 
[FR  Doc.  92-733  Filed  1-10-82;  8:45  am] 

aiLUNO  COOK  431«-31-M 


Bureau  of  Land  Management 

(CA-060-02-4410-04-AOVB] 

Meeting  of  ttie  Calif  omia  Desert 
District  Advisory  Council 

SUMMARY:  Notice  is  hereby  given,  in 
accordance  with  Public  Law  92-463  and 
94-579,  that  the  California  Desert 
District  Advisory  Council  to  the  Bureau 
of  Land  Management,  U.S.  Department 
of  the  Interior,  is  scheduled  to  meet  in 
formal  session  Thursday,  February  20, 
1992,  from  8  a.m.  to  5  p.m.,  and  Saturday, 
February  22, 1992,  from  8  a.m.  to  5  p.m., 
in  the  meeting  room  of  the  Vacation  Inn, 
2000  Cottonwood  Circle,  El  Centro, 
California.  The  meeting  will  be  held 
subject  to  the  appointment  of  new 
members  for  the  1992-1994  term  by  the 
Secretary  of  the  Interior.  Individuals 
wishing  to  participate  in  the  meeting 
should  call  BIATs  California  Desert 
District  Public  Affairs  staff  at  (714)  697- 
5215  in  February  to  verify  that  the 
meeting  will  be  held. 

Agenda  items  for  the  meetings  will 
include: 

— ^A  question  and  answer  session 
regarding  updates  on  the  Bureau  of 
Reclamation  withdrawal  review  in 
BLM's  El  Centro  Resource  Area,  oil 
and  gas  leasing  on  BLM-administered 
lands  in  the  California  Desert  District, 
and  the  interagency  planning  effort  for 
the  Salton  Sea  region; 
— An  overview  of  the  California  Desert 
District's  budget  for  Fiscal  Year  1992; 
— ^A  review  of  public  comments  on  the 
1989/1990  California  Desert 
Conservation  Area  Plan  amendments 
and  Council  discussion  of  proposed 
decision: 
— ^A  review  of  the  public  comments  on 
the  South  Coast  Draft  Resource 
Management  Plan  and  Council 
discussion  of  the  proposed  decision; 
— An  update  on  route  designation  in  the 
California  Desert; 


— Council  discussion  and  decisions 
regarding  proposed  resolutions  from 
the  California  Desert  District's 
futuring  committee; 

—Presentation  of  a  BLM/National  Park 
Service  wild  horse  and  burro 
operating  plan  for  the  California 
Desert  Conservation  Area /Death 
Valley  National  Monument  boundary 
region,  with  an  opportunity  for  public 
comments  and  Coimcil  discussion  and 
recommendations;  and 

—Discussion  of  the  1991  California 
Desert  Conservation  Area  Plan 
Recreation  Element  Amendment,  with 
recommendations  from  the  Council  on 
the  preferred  alternative. 

All  formal  meetings  are  open  to  the 
public.  Time  is  allocated  for  public 
comments,  and  time  also  may  be  made 
available  by  the  Council  Chair  during 
the  presentation  of  various  agenda 
items. 

On  Friday,  February  21,  from  7:30  a.m. 
to  5  p.m..  Council  members  will 
participate  in  a  field  tour  in  the  Imperial 
Sand  Dunes  Recreation  Area,  including 
stops  at  the  Plank  Road,  Buttercup  dune 
area,  American  Girl  Mine,  the  Gold 
Field  Mine  interpretive  hiking  trail,  the 
Osborne  overlook,  Cahuilla  Ranger 
Station,  and  Roadrunner  and  Gecko 
campgrounds. 

The  public  is  welcome  to  participate 
in  the  field  tour,  but  should  plan  on 
providing  their  own  transportation  and 
drinks,  as  well  as  lunch  on  Friday. 
Anyone  interested  in  oarticioating 
should  contact  BLM  at  (714)  697-6215  for 
more  information.  The  tour  will 
assemble  at  the  Vacation  Inn  at  715 
a.m. 

Written  comments  may  be  filed  in 
advance  of  the  meeting  with  the 
California  Desert  District  Advisory 
Council  Chairman,  Mr.  David  Fisher,  c/o 
Bureau  of  Land  Management,  Public 
Affairs  Office,  6221  Box  Springs 
Boulevard,  Riverside,  California  92507- 
0714.  Written  comments  are  also 
accepted  at  the  time  of  the  meeting  and. 
if  copies  are  provided  to  the  recorder, 
will  be  incorporated  into  the  minutes. 
FOR  FURTMER  MFORMATION  CONTACT 
Contact  the  Bureau  of  Land 
Management,  California  Desert  District, 
Public  Affairs  Office,  6221  Box  Springs 
Boulevard.  Riverside,  California  92507; 
(714)  897-5215. 

Dated:  December  31. 1991. 
Gerald  EHiltar. 
District  Manager 

(FR  Doc  92-712  Filed  l-10-e2;  8:45  am) 
MLLMO  COW  4S1*-«MI 
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(NV-940-02-4212-24;  Nev-064866] 

Order  Providing  for  Opening  of  L^nds, 
Correction;  Nevada 


January  7. 1992. 

AOCNCY:  Bureau  of  Land  Management. 

Interior.  [ 

action:  Notice. 

summary:  This  action  retracts  a  portion 
of  the  order  providing  for  opening  of 
lands  that  was  pubUshed  in  the  Federal 
Register  on  page  66075,  December  20, 
1991.  as  Document  91-30387. 
EFFECTIVE  date:  Date  of  publication  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACTS    ' 
Vienna  Wolder,  BLM  Nevada  State 
Office.  850  Harvard  Way,  P.O.  Box 
12000.  Reno,  NV  89520,  702-785-6526. 
SUPPLEMENTARY  INFORMATION:  Delete 
paragraph  No.  3  of  Document  91-30387 
published  on  December  20, 1991,  which 
affects  the  following  described  lands: 

Mount  Diablo  Meridian,  Nevada 

T.  31  N.,  R.  50  E.. 
Sees.  13  23  25' 
Sec.  27.  NEV*.  N'ASEVt.  SEy4SEV!i: 
Sec.  35. 

The  area  descril>ed  contains  2.923.35  acres 
in  Ewreka  County. 

The  opening  order  as  it  pertains  to  the 
above-described  land  is  retracted 
because  of  a  pending  appeal  regarding 
location  of  certain  mining  claims. 
Billy  R.  Templetoa, 
State  Director,  Nevada. 
[FR  Doc.  92-735  Filed  l-10-«2;  8:45  am] 

BIUJNG  CODE  4310-HC-ll 


Minerals  IManagement  Service 
Assessments  for  AFS  Late  Reports 

agency:  Minerals  Management  Service 
(MMST,  Interior. 

action:  Notice  of  AFS  late-reporting 
assessment  rate. 

summary:  The  Minerals  Management 
Service  (MMS)  regulation  at  30  CFR 
218.40(a)  provides  for  assessments  in  the 
nature  of  liquidated  damages  for  late 
reports  submitted  by  payors,  operators, 
or  lessees  on  Federal  and  Indian  leases. 
The  regulation  at  30  CFR  218.40(e] 
requires  that  the  assessment  amount 
(rate)  for  each  violation  will  be 
established  periodically,  based  on  MMS 
experience  with  costs,  and  that  a  Notice 
of  the  estabhshed  assessment  rate  will 
be  published  in  the  Federal  Register. 
This  Notice  establishes  the  assessment 
rate  for  late  reporting  submitted  on 
Forms  MMS-2014  and  MMS-4014  to  the 
MMS  Auditing  and  Financial  System 


(AFS),  in  accordance  with  the 
regulation. 

EFFECTIVE  DATE:  March  2, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Betty  Middle,  Chief,  Automated 
Exception  Processing  Section,  MS  3212, 
Minerals  Management  Service,  P.O.  Box 
25165,  Denver,  Colorado  80225-0165,  at 
(303)  231-3582  or  (FTS)  326-3582. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  notice  is  to  inform  the 
public  of  the  assessment  rate  for  all  late 
reports  submitted  on  Forms  MMS-2014 
and  MMS-4014  by  payors,  operators,  or 
lessees  to  the  AFS  on  Federal  and 
Indian  leases  pursuant  to  established 
regulations. 

The  rate  established  by  MMS  for  all 
late  reports  submitted  on  Forms  MMS- 
2014  and  MMS-4014  to  the  AFS  is  $10 
per  report.  This  rate  will  be  assessed  for 
each  report  that  is  received  late.  A 
report  is  defined  at  30  CFR  218.40(c)  as 
each  line  item  on  a  Form  MMS-2014  or 
Form  MMS-4014,  consisting  of  the 
various  information,  such  as  Product 
Code  or  Selling  Arrangement  Code, 
relating  to  each  Accounting 
Identification  Number.  The  total  AFS 
late-reporting  assessments  shall  not 
exceed  $10,000  per  payor  code  per 
monthly  AFS  late-reporting  billing  cycle. 

The  AFS  late-reporting  assessment 
rate  established  in  this  Notice  will  apply 
to  reports  received  late  after  the 
effective  date.  This  rate  will  remain  in 
effect  until  a  subsequent  Notice  is 
published  in  the  Federal  Register  which 
changes  the  assessment  rate. 

Dated:  January  6, 1992. 
Donald  T.  Sant, 

Acting  Associate  Director  for  Royalty 

Management. 

(FR  Doc.  92-584  Filed  1-10-92;  8.45  am) 

BtLUNQ  CODE  4310-im-M 


National  Parle  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Parle  Service  before 
January  4, 1992.  Pursuant  to  §  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Kegister,  National  Park 
Service.  P.O.  Box  37127.  Washington.  DC 


20013-7127.  Written  comments  should 
be  submitted  by  January  28. 1992. 
Carol  D.  Shull, 

Chief  of  Registration,  National  Register. 

COLORADO 

Fremont  County 

Florence  OH  Field  Address  Restricted, 
Florence  vicinity,  92000005 

Pueblo  County 

McClelland  Orphanage,  415  E.  Abriendo 
Ave.,  Pueblo,  91002043 

IOWA 

Polk  County 

Stoner,  Thomas  I.,  House,  1030  56th  St.,  Des 
Moines,  92000006 

SOUTH  DAKOTA 

Beadle  County 

Drake,  Hattie  O.  and  Henry,  Octagon  House, 
605  Third  St.,  SW.,  Huron.  91002045 

FAULK  COUNTY 

Byrne,  Gov.  Frank  M..  House,  1017  St.  John 
St..  Faulkton,  91002044 

VmCINIA 

Giles  County 

Pearisburg  Historic  District,  Roughly, 
Wenonah  Ave.  from  Tazewell  St  to  Main 
St.  and  adjacent  parts  of  N.  and  S.  Main, 
Pearisburg,  92000004 

Bedford  Independent  City 

Avenel,  413  Avenel  Ave,,  Bedford 
(Independent  City],  92060003 

[FR  Doc.  92-740  Filed  1-10-92;  8:45  amj 
BttJJNO  CODE  4310-70-H 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  NaAB-55(Sub-Na  362)]      ' 

CSX  Transportation,  inc.— 
AlMindonment  Between  Speedway  and 
MitchellvUle— in  Marion  County,  IN; 
Findings 

The  Commission  has  issued  a 
certificate  authorizing  CSX 
Transportation,  Inc.  (CSXT)  to  abandon  * 
3.25  miles  of  rail  line  between  Milepost 
129.2  at  Speedway  and  Milepost  132.45 
at  Mitchellville.  in  Marion  County.  IN. 
The  abandonment  certiHcate  will 
become  effective  February  10, 1992, 
unless  the  Commission  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  CSXT  no 
later  than  10  days  from  the  date  of 


UMI 
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publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR 1152. 

Decided:  lanuary  6, 1992. 

By  the  Commission,  Chainnan  Philbin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  Phillips,  and  McDonald. 
Sidney  L  Strickland,  Jr., 
Secretary 

(FR  Doc.  92-760  Filed  1-10-92;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Tonlia  Corp.;  TA-W-26,130,  SL  ixuis 
Parle,  IMN  et  ai.;  Amended  Certification 
Regarding  EligilMity  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  The 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  apply  for 
worker  adjustment  assistance  on 
October  23, 1991,  applicable  to  all 
workers  of  Tonka  Corporation,  St.  Louis 
Park,  Minnesota  (TA-W-26,130);  Tonka 
Products  Division,  St.  Louis  Park, 
Minnesota  (TA-W-26.133)  and  El  Paso, 
Texas  (TA-W-26.134;  Parker  Brothers 
Division,  Beverly,  Massachusetts  (TA- 
W-26,143)  and  Salem,  Massachusetts 
(TA-W-26,144);  and  the  Kenner 
Products  Division,  Cincinnati,  Ohio 
(TA-W-28,145).  The  notice  was 
published  in  the  Federal  Register  on 
November  5, 1991  (56  FR  56530). 

The  certiHcations  were  amended  on 
November  22, 1991  to  include  several 
saleii  workers  of  the  Tonka  Products 
Division  and  on  December  8, 1991  to 
include  sales  workers  for  the  Parker 
Brothers  and  Kenner  Products  Division 
who  were  not  included  under  the  earlier 
certifications.  The  amended 
certifications  were  published  in  the 
Federal  Register  on  December  2, 1991  (56 
FR  61262)  and  on  December  20, 1991  (56 
FR  66087). 

Additional  information  was  received 
by  the  Department  showing  worker 
separations  prior  to  )anuary  1, 1991  at 
the  Kenner  Products  Division. 
Accordingly,  the  Notice  is  amended  by 
deleting  the  previous  impact  date  of 
January  1, 1991  and  inserting  a  new 


impact  date  of  December  1, 1990  for  the 
Kenner  Products  workers. 

The  amended  notice  applicable  to 
TA-W-26,130:  TA-W-26.133;  TA-W- 
26,134;  TA-W-26.143;  TA-W-26.144  and 
TA-W-26,145  is  hereby  issued  as 
follows: 

"All  workers  of  the  following  firms  of 
Tonka  Corporation:  (1)  Tonka 
Corporation,  St.  Louis  Park,  Minnesota 
(TA-W-26,130):  (2)  Tonka  ProducU 
Division,  St.  Louis  Park,  Minnesota  (TA- 
W-26,133)  and  (3)  El  Paso.  Texas  (TA- 
W-26,134);  (4)  Parker  Brothers  Division. 
Beveriy.  Massachusetts  (TA-W-26,143) 
and  (5)  Salem,  Massachusetts  (TA-W- 
26,144);  and  (6)  Kenner  Rvducta 
Division.  Cincinnati.  Ohio  (TA-W- 
28.145)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
July  17, 1990,  and  all  Tonka  Products 
Division's  sales  personnel  operating  in 
the  following  Slates:  Ohio,  Illinois, 
California,  Washington,  New  Jersey, 
New  York  and  Texas  (TA-W-26.133A- 
G);  and  all  Parker  Brothers  Division's 
sales  personnel  operating  in  the 
following  States:  Maine,  New 
Hampshire,  Nevada,  and  Florida  (TA- 
W-26,143A-D)  who  became  totally  or 
partially  separated  from  employment  on 
or  after  January  1, 1991;  and  all  Kenner 
Products  Division's  sales  personnel 
operating  in  the  following  States:  Texas, 
Missouri,  and  Michigan  (TA-W- 
26,145A-C)  who  became  totally  or 
partially  separated  from  employment  on 
or  after  December  1, 1990  are  eligible  to 
apply  for  adjustment  assistance  under 
section  223  of  the  Trade  Act  of  1974." 

Signed  in  Washington,  DC.,  this  January  S, 
1992. 

Marvin  M.  Foolu. 

Director,  Office  of  Trade  A  djustment 
Assistance. 

[FR  Doc.  92-777  Filed  1-10-92:  8:45  am) 
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LIBRARY  OF  CONGRESS 

Copyriglit  Office 

(Doct(etNa«1-1] 

Public  Hearings:  Artists'  Resale 
Royalties 

agency:  Copyright  OfHce,  Library  of 

Congress. 

action:  Notice  of  public  hearings. 

SUMMARV:  The  Copyright  Office  issues 
this  notice  to  inform  the  public  that  it 
will  hold  hearings  in  connection  with  a 
report  to  Congress  on  artists'  resale 
royalties.  The  Office  invites  comment  or 
participation  in  the  public  hearings  from 
individuals  or  groups  involved  in  *he 


creation,  exhibition,  dissemination,  and 
preservation  of  works  of  aris.  including 
artists,  artists'  organizations,  art  dealers, 
auction  houses,  art  galleries,  art 
museums,  collectors  of  fine  art,  and 
investment  advisors. 

DATK8  AND  AOORESSES:  The  public 
hearings  will  be  held  on  January  23, 1992 
in  San  Francisco,  California  at  the  Fort 
Mason  Center,  Building  F  ( "The 
Firehouse"),  and  on  March  6, 1992  in 
New  York  City,  New  York  at  the  United 
States  Courthouse,  Foley  Square,  on 
both  dates  from  9:30  a.m.  to  6  p.m., 
depending  on  requests  for  participation. 
Anyone  desiring  to  testify  should 
contact  William  Patry,  Policy  Planning 
Advisor  to  the  Register  of  Copyrights, 
Copyright  Office,  by  telephone  (202) 
707-8350  or  fax  transmission  (202)  707- 
8366.  For  the  January  23, 1992  San 
Francisco  hearing,  such  requests  should 
be  received  no  later  than  January  16, 
1992.  For  the  March  6, 1992  New  York 
City  hearing,  such  requests  should  be 
received  no  later  than  February  21, 1992. 
All  requests  to  testify  should  clearly 
identify  the  individual  or  group  desiring 
to  testify. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Patry,  Policy  Planning  Advisor 
to  the  Register  of  Copyrights,  Copyright 
Office,  Library  of  Congress.  Washington, 
DC  20559.  Telephone  (202)  707-8350. 

SUPPLEMENTARY  INFORMATION:  On 

February  1, 1991  (56  FR  4110).  the 
Copyri^t  Office  published  in  the 
Federal  Register  a  Notice  of  Inquiry  and 
Request  for  Information,  seeking 
information  in  connection  with  a  report 
to  Congress  on  the  question  of  artists' 
resale  royalties  that  the  Copyright 
Office  is  statutorily  required  to  submit 
on  June  1. 1992.  The  Copyright  Office 
received  a  number  of  responses  to  this 
Request  for  Information.  Howe\'er,  in 
order  to  afford  artists,  galleries,  art 
dealers,  museums,  and  others  involved 
in  the  art  market  who  mi^ht  not 
otherwise  have  an  opportunity  to 
present  their  views,  the  Copyright  Office 
has  scheduled  the  above-referenced 
hearings.  Those  testifying  should 
respond,  as  relevant  to  their  particular 
situation,  to  the  questions  posed  in  the 
February  1, 1991  Request  for 
Information. 

Dated:  January  3. 1992. 
Ralph  Oman, 
Register  of  Copyrights. 

Approved  by 
James  H.  BiUinston, 
The  Librarian  af  Congress. 
(FR  Doc.  92-774  Filed  1-10-92;  MS  am) 

MLUNO  COOC  1410-07-M 


1282 


NATIONAL  FOUNDATION  ON  THE 
ARTS  ANO  THE  HUMANITIES 

Expansion  Act*  Advfsorv  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463],  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Expansion  Arts  Advisory  Panel 
(Multidisciplinary  Arts  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  4. 1992  from  9:15  a.m.- 
p.m..  February  5-6  from  a.m.-  p.m.,  and 
February  7  from  9:00  a.m.-  p.m.  in  room 
714  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  February  4  from  9:15 
a.^.-  p.m.,  and  February  7  from  p.m.- 
5:30  p.m.  The  topics  will  be  introductory 
remarks,  general  program  overview,  and 
policy  discussion. 

The  remaining  portions  of  this  meeting 
on  February  4  from  10:30  a.m.-p.m., 
February  5-6  from  9  a.m.-p.m.,  and 
February  7  from  9  a.m.-p.m.  are  for  the 
purpose  of  application  review  on 
applications  for  HnanClal  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confldence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  many 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in  i 
attendance. 

If  you  need  special  accommodations 
due  to  a  disabihty,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
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Dated:  January  7, 1992. 
Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

[PR  Doc.  92-764  Filed  1-10-S2;  8:45  ami 
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Endovnnent  for  the  Arts.  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  January  7, 1992. 
Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 
[PR  Doc.  91-765  Filed  1-10-91;  8:45  am) 
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Challenge/ Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge/Advancement  Advisory 
Panel  (Advancement  Visual  Arts 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  6, 1992 
from  9:30  a.m.-5:30  p.m.  and  February  7 
from  9:30  a.m.-5  p.m.  in  room  730  at  ihe 
Nancy  Hanks  Center.  1100  Pennsylvaaia 
Avenue.  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  7  from  9:30 
a.m.-5  p.m.  The  topics  will  be  poUcy 
discussion  and  guidelines 
recommendations  regarding  the 
Advancement  program  and  visual  artists 
organizations. 

The  remaining  portion  of  this  meeting 
on  February  6  from  9:30  a.m.-5:30  p.m.  is 
for  the  purpose  of  application  review  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
OfHce  of  Special  Constituencies. 
National  Endov\anent  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506,  202/682-5532. 
TTY  202/882-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 


NATIONAL  SCIENCE  FOUNDATION 

Privacy  Act  of  1974;  Revision  to  a 
System  of  Records 

AQBICV:  National  Science  Foundation. 
ACTION:  Notice  of  revised  system  of 
records. 

summary:  Pursuant  to  the  Privacy  Act 
of  1974  (5  U.S.C.  552a).  the  National 
^ience  Foundation  (NSF)  is  providing 
notice  of  a  revision  to  NSF-12, 
"Fellowship  and  Traineeship  Filing 
SystenL"  This  system  is  being  revised  to 
better  describe  the  system  and  td 
aimounce  additional  routine  uses.  The 
title  is  also  being  changed  to 
"Fellowship  and  Other  Awards"  to 
reflect  that  change.  The  System  is  being 
printed  in  its  entirety. 

In  accordance  with  Privacy  Act 
requirements.  NSF  has  provided  a  report 
on  the  proposed  systems  to  the  Director 
of  OMB,  the  President  of  the  Senate,  and 
the  Speaker  of  the  House  of 
Representatives. 

EFFECTIVE  DATE:  Title  5  U.S.C.  552a(e)(4) 
and  (11)  require  that  the  pubUc  be 
provided  a  30-day  period  in  which  to 
comment  on  the  routine  uses  of  a         ' 
system.  This  new  routine  use  shall  take 
effect  without  further  notice  on  February 
10, 1992,  unless  modified  by  a 
subsequent  notice  to  incorporate 
comments  received  from  the  public. 
ADDRESS:  Written  conmients  should  be 
submitted  to  the  NSF  Privacy  Act 
OfGcer.  Division  Human  Resource 
Management,  National  Science 
Foundation,  room  208, 1800  G  Street, 
NW.,  Washington.  DC  20550.  All 
comments  will  be  available  for  pubUc 
inspection  in  Rm.  208.  at  the  above 
address  between  the  hours  of  9  a.m.  and 
4  p.m. 

Dated:  January  7, 1992. 
Herman  G.  Fleming, 
NSF  Privacy  Act  Officer. 

N8F-12 


Fellowships  and  other  Awards. 

SYSTEM  location: 

Decentralized.  Numerous  separate 
files  are  maintained  by  individual 
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o^ices  and  programs  at  the  National 
Science  Foundation,  1800  G  Street.  NW., 
Washington,  DC.  Others  are  maintained 
by  NSF  contractors  such  as  the  National 
Academy  of  Sciences  (NAS),  2101 
Constitution  Avenue,  NW.,  Washington, 
DC. 

CATEGORIES  OP  INOtVIOUALS  COVERED  BV  THE 
SYSTEM: 

Persons  applying  or  nominated  for 
and/or  receiving  NSF  support,  either 
individually  or  through  an  academic 
institution,  including  fellowships  or 
awards  of  various  types. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  varies  depending  on  type 
of  fellowship  or  award.  Normally  the 
information  includes  personal 
information  supplied  with  the 
application  or  nomination;  reference 
reports;  transcripts  and  Graduate 
Record  Examination  scores  to  the  extent 
required  during  the  application  process; 
evaluations  and  recommendations, 
review  records  and  selection  process 
results;  administrative  data  and 
correspondence  accumulating  during 
fellows'  tenure;  and  other  related 
materials.  There  is  a  cumulative  index 
of  all  persons  applying  for  or  receiving 
NSF  and  NATO  fellowships. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN 
THE  SYSTEM,  INCUKMNQ  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

1.  A  list  of  applicants  for  certain 
fellowships  is  sent  to  the  Educational 
Testing  Service,  Princeton,  NJ,  for 
annotation  of  GRE  scores  and  returned 
to  NSF  or  its  contractors  for  use  in 
application  review  and  processing. 

2.  Information  from  the  system  may  be 
merged  with  other  computer  files  in 
order  to  carry  out  statistical  studies. 
Disclosure  may  be  made  for  this  purpose 
to  NSF  contractors  and  collaborating 
researchers,  other  Government  agencies, 
and  qualified  research  institutions  and 
their  sta^.  The  results  of  such  studies 
are  statistical  in  nature  and  do  not 
identify  individuals. 

3.  Disclosure  of  informatiojnt  from  the 
system  may  be  made  to  qualified 
reviewers  for  their  opinion  and 
evaluation  of  applicants  or  nominees  as 
part  of  the  application  review  process; 
to  other  Government  agencies  needing 
data  regarding  the  names  of  applicants 
or  nominees  in  order  to  coordinate 
programs;  and  to  individuals  assisting 
NSF  staff,  either  thrtugh  grant  or 
contract,  in  the  performance  of  their 
duties.  -' 

4.  Certain  information  is  given  to  the 
institution  the  applicant  or  fellow  is 
attending  or  planning  to  attend  for 
purposes  of  administration  of 
fellowships  or  awards. 


5.  In  the  case  of  Fellows  or  awardees 
receiving  stipends  directly  from  the 
Government,  information  is  transmitted 
to  the  Department  of  Treasury  for 
preparation  of  checks  or  electronic  fund 
transfer  authorizations. 

6.  Disclosure  may  be  made  tu  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
thexequest  of  that  individual. 

7.  Disclosure  may  be  made  to  the 
Executive  Office  of  the  President  to 
coordinate  certain  fellowships  or 
awards. 

8.  Disclosures  may  be  made  to  other 
Government  agencies  for  the  purpose  of 
background  checks  for  certain 
fellowships  or  awards. 

POUaSS  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  kept  by  the  NSF 
contractor  are  on  computer  tapes.  All 
original  application  materials  are  kept  at 
NSF.  However,  microfilms  of  application 
materials  received  prior  to  1963  are  kept 
at  NAS. 

retrievabhjty: 
Alphabetically  by  applicant's  name. 

SAFEGUARDS: 

Building  is  locked  during  non-businAs 
hours.  Records  at  NSF  are  kept  in  rooms 
that  are  locked  during  non-business 
hours.  Records  maintained  by  NSF 
contractors  are  kept  in  similar  rooms 
and  some  records  are  locked  in 
cabinets. 

RETENTION  AND  disposal: 

NAS  tapes  are  kept  indefinitely. 
Records  at  NSF  are  transferred  to  the 
Federal  Records  Center  and  destroyed 
10  years  after  completion  of  Fellowship. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Division  Director  of  particular  office 
or  program  maintaining  such  records. 
National  Science  Foundation,  1800  G 
Street  NW.,  Washington,  DC  20550. 

NOTIFICATION  PROCEDURE: 

The  NSF  I^vacy  Act  Officer  should 
be  contacted  in  accordance  with 
procedures  found  at  45  CFR  part  613.  It 
would  expedite  your  request  if  the 
fellowship  or  award  program  about 
which  you  are  interested  is  identified  in 
your  request.  For  example,  indicate  you 
applied  for  or  received  a  "Graduate 
Fellowship"  or  a  "Faculty  Fellowship  in 
Science"  as  opposed  to  merely  saying 
you  want  a  copy  of  your  fellowship. 

RECORD  ACCESS  procedure: 

See  "Notification"  above. 


See  "Notification"  above 

RECORD  SOURCE  CATEGORKS: 

Information  supplied  by  individuals 
applying  for  or  receiving  support, 
references,  the  Education  Testing 
Service,  educational  institutions 
supplying  transcripts,  review  records 
and  administrative  data  developed 
during  selection  process  and  award 
tenure. 

SYSTOM  EXBMPm  FHOM  COTTAM 
PROVISIONS  OP  THE  ACT 

NSF  at  45  CFR  613.6  has  claimed  an 
exemption  from  disclosure  for  the 
identity  of  references  and  reviewers  in 
accordance  with  5  U.S.C.  552a(k)(5). 

[PR  Doc.  92-699  Filed  1-10-92;  8:45  am] 
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NUCLEAR  REGULATORY, 
COMMISSION 

Abnormal  Occurrences  for  Third 
Quarter  CY 1991;  Dissemination  of 
Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
requires  the  NRC  to  disseminate 
information  on  abnormal  occiirrences 
(i.e.,  unscheduled  incidents  or  events 
that  the  Commission  determines  are 
significant  from  the  standpoint  of  public 
health  and  safety).  The  following 
incidents  at  NRC  licensees  were 
determined  to  be  abnormal  occiurences 
(AOs)  using  the  criteria  published  in  the 
Federal  Register  on  February  24, 1977 
(42  FR 10950).  The  AOs  are  described 
below,  together  with  the  remedial 
actions  taken.  The  events  are  also  being 
included  in  NUREG-0090.  Vol.  14,  No.  3 
("Report  to  Congress  on  Abnormal 
Occurrences:  July-September  1991"). 
This  report  will  be  available  in  the 
NRC's  Public  Document  Room.  2120  L 
Street  (Lower  Level),  NW.,  Washington. 
DC  about  three  weeks  after  the 
publication  date  of  this  Federal  Register 
Notice. 

Other  NRC  Licensees  (Industrial 
Radiographers.  Medical  Institutions, 
Industrial  Users,  etc.) 

91-8  Radiation  Exposures  of  Members 
of  the  Public  From  a  Lost  Radioactive 
Source 

One  of  the  AO  examples  notes  that 
any  loss  of  licensed  material,  in  such 
quantities  and  under  such  circumstances 
that  substantial  hazard  may  result  to 
persons  in  unrestricted  areas,  can  be 
considered  an  abnormal  occurrence. 
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Date  and  P/oce— September  5, 1991. 
The  exposure  occurred  along  an  access 
road  of  Interstate  45  near  Huntsville. 
Texas,  from  a  source  shipped  by 
Western  Atlas  International  from  its 
Yukon,  Oklahoma,  facility. 

Nature  and  Probable  Consequences — 
On  September  5. 1991,  Western  Atlas 
International  (the  licensee)  notified  the 
State  of  Texas  that  a  2-curie  cesium-137 
sealed  well  logging  source  had  been  lost 
that  morning  from  the  licensee's  vehicle 
enroute  from  the  licensee's  Yukon, 
Oklahoma,  facility  to  its  Houston. 
Texas,  facility. 

The  licensee  initiated  a  search  for  the 
source  using  radiation  detectors  and 
retracted  the  route  of  the  vehicle. 
Meanwhile,  at  approximately  5:30  p.m. 
on  the  same  day,  a  citizen  spotted  the 
shipping  container  lying  on  the  gravel 
shoulder  about  30  feet  from  the 
southeast  comer  of  the  intersection  of 
the  Interstate  45  Exit  118  road  and 
underpass  road,  and  notified  the 
Huntsville  Police  Department.  A  police 
officer  was  dispatched  to  the  scene.  The 
underpass  road  passes  under  Interstate 
45  to  a  service  road  and  truck  stop.  The 
shipping  container  evidently  had  fallen 
out  of  the  truck  as  it  was  turning. 

The  radioactive  source  was  found 
approximately  7  feet  from  its  shipping 
container.  The  police  officer  picked  up 
the  source  and  is  believed  to  have  held 
it  for  about  5  seconds  before  dropping  it 
approximately  6  to  12  inches  from  the 
container.  The  area  was  closed  to  the 
public  until  a  member  of  the  city's 
emergency  management  services       U .  - 
retrieved  the  source  using  2  knives  as 
handling  tools;  at  approximately  6:15 
p.m.,  the  source  was  placed  back  into 
the  shipping  container,  which  was 
missing  its  shield  plug.  Licensee 
personnel  placed  the  source  in  a 
complete  shipping  container  at 
approximately  7:30  p.m. 

A  large  pin  that  is  supposed  to  be 
attached  to  the  safety  bar  securing  the 
shipping  container  shield  plug  was 
determined  to  be  missing.  Without  this 
pin,  the  safety  bar  could  slide  out  of 
position,  and  the  plug  and  source  could 
come  out  of  the  shipping  container. 

In  addition,  the  bed  of  the  truck,  from 
which  the  shipping  container  fell,  was  a 
flat  steel  deck  with  no  obstructions  at 
the  rear  of  the  truck  except  for  a  canvas 
cover  held  in  place  with  four  elastic 
straps.  During  transportation,  several 
shipping  containers  were  fastened  on 
the  truck  bed  by  locks  attached  to  the 
containers  and  to  the  3/8-inch  diameter 
links  of  a  slack  steel  chain,  which  was 
attached  to  structural  members  of  the 
truck.  The  chain  did  not  surround  the 
shipping  containers,  freeing  them  to 
move  on  the  truck  bed.  Apparently,  the 


slack  allowed  the  shipping  containers  to 
accelerate  when  the  vehicle  turned 
comers,  breaking  a  lock  and  allowing 
the  subject  shipping  container  to  fall  off 
the  back  of  the  truck. 

The  police  officer  who  held  the  source 
received  an  estimated  exposure  of 
approximately  5  rem  to  his  fingers.  The 
individual  who  retrieved  the  source 
received  an  estimated  exposure  of 
approximately  150  millirem  to  his 
fingers. 

Cause  or  Causes — The  event  was 
attributed  to  human  error.  Licensee 
personnel  did  not  follow  the  licensee's 
procedures  or  management  instructions 
in  correcting  shipping  container 
deficiencies  and  in  properly  securing  the 
shipping  containers  to  the  transporting 
vehicle. 

Actions  Taken  To  Prevent  Recurrence    ■ 

Licensee — On  September  6, 1991,  the 
day  after  the  incident,  the  licensee 
issued  a  memorandum  to  all  its  North 
American  facilities.  This  memorandum 
concerned  corrective  measures  that 
were  effective  immediately. 
Subsequently,  the  licensee  took 
additional  corrective  actions  to  prevent 
such  losses. 

NRC— On  September  6,  7,  and  11, 
1991,  NRC  Region  IV  inspectors 
conducted  a  special,  announced 
radiation  safety  inspection  of  the 
licensee's  byproduct  material  program. 
The  inspection  included  the  review  of 
organization,  management,  training, 
radiation  protection,  independent 
i  measurements,  notification,  and 
transportation  activities.  Seven 
apparent  violations  of  NRC  regulations 
were  identified.  Escalated  enforcement 
action  is  under  consideration. 


91-9   Medical  Diagnostic 
Misadministration  at  St  John's  Mercy 
Medical  Center  in  St.  Louis,  Missouri 

The  overall  AO  criterion  notes  that  an 
event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place — September  9, 1991; 
St.  John's  Mercy  Medical  Center  in  St. 
Louis,  Missouri. 

Nature  and  Probable  Consequences — 
A  bone  scan  diagnostic  study  was 
scheduled  for  September  9. 1991,  for  a 
15-month-old  male  child  with  possible 
osteomyelitis  (bone  inflammation)  of  the 
ankle.  "The  child  was  given  an  adult  dose 
of  technetium-99m  MDP,  the  radioactive 
pharmaceutical  used  for  a  bone  scan. 
The  normal  dose  for  a  child  of  his 
weight  would  be  1.91  millicuries.  The 
standard  adult  dosage  used  for  the 
diagnostic  study  was  about  21.96 


millicuries,  more  than  10  times  the 
intended  dosage  to  the  child. 

The  licensee  uses  a  computer  system 
as  an  aid  to  determine  the  appropriate 
amounts  of  the  radiopharmaceutical  to 
use  in  the  bone  scan.  For  adult  patients, 
there  are  standardized  dosages;  for 
patients  under  18  years  old,  the  dosages 
are  calculated  on  the  basis  of  body 
weight.  The  pediatric  patients  are 
identified  on  the  licensee's  treatment  list 
with  an  asterisk,  accompanied  by  a 
handwritten  notation  of  the  patient  s 
body  weight. 

The  radiopharmacist  who  prepared 
the  technetium-99m  MDP  for  the  bone 
scan  failed  to  note  the  asterisk  and 
handwritten  body  weight  on  the 
computer  printout  of  scheduled 
diagnostic  studies.  As  a  result,  he 
prepared  the  standard  adult  dosage. 

The  nuclear  medicine  technician  did 
not  detect  the  error  prior  to 
administering  the  radiopharmaceutical 
to  the  patient.  The  technician  checked 
the  patient's  name  on  the  dose  ticket 
accompanying  the  syringe,  but  did  not 
verify  the  radiopharmaceutical  and 
dosage,  as  required  by  hospital  policy. 
After  the  administration,  the  technician 
noted  the  volume  of  the  technetium-.99m 
MDP  was  greater  than  expected, 
rechecked  the  dose  ticket,  and 
discovered  the  error. 

The  error  did  not  negate  the  results  of 
the  diagnostic  study  and  the  bone  scan 
was  completed.  Although  the  amount  of 
radiation  the  child  received  was  greater 
than  intended,  the  licensee  determined 
the  increased  risk  of  biologic  effects  was 
not  significant.  The  calculated  radiation 
dose  for  the  study  was  about  4.4  rads  to 
the  bone  and  1.3  rads  to  the  total  body. 
This  compares  to  about  0.38  rads  to  the 
bone  and  0.11  rads  to  the  whole  body 
had  the  correct  dosage  been 
administered. 

Cause  or  Causes — ^The  cause  is 
attributed  to  human  error  on  the  part  of 
the  radiopharmacist  and  the  nuclear 
medicine  technician. 

Actions  Taken  To  Prevent  Recurrence 

Licensee— The  hospital  has  counseled 
the  two  employees  involved  in  the  error. 
Hospital  management  met  with  the 
nuclear  medicine  department  staff  on 
September  17, 1991.  to  review  the  impact 
of  the  errors  in  this  incident,  to  stress 
the  importance  of  checking  one's  own 
work  as  well  as  the  work  of  others,  and 
to  point  out  the  need  to  follow 
department  policies. 

NRC— The  NRC  staff  has  reviewed 
the  circumstance  of  the 
misadministration  and  will  evaluate  the 
licensee's  corrective  actions  in  a  routine 
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inspection  to  be  conducted  in  the  next 
several  months. 

***** 

Dated  at  Rockville,  MD  this  6th  day  of 
lanuary  1992. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  92-771  Filed  1-10-92;  8:45  am)  » 

nUUNQ  COOE  7S90-01-M 

[Docket  No.  50-289] 

GPU  Nuclear  Corp.;  Issuance  of 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
50,  issued  to  the  GPU  Nuclear 
Corporation  (the  licensee),  for  operation 
of  the  Three  Mile  Island  Nuclear  Station, 
Unit  1  (TMI-l)  located  in  Dauphin 
County,  Pennsylvania. 

Identification  of  Proposed  Action 

The  amendment  would  consist  of 
changes  to  the  Technical  Specifications 
(TS)  and  would  authorize  an  increase  of 
the  storage  capacity  of  the  spent  fuel 
pool  from  749  fuel  assemblies  to  1494 
fuel  assemblies. 

The  amendment  to  the  TS  is, 
responsive  to  the-licensee's  application 
dated  November  14. 1990,  as 
supplemented  June  8,  June  14  and 
September  18, 1991.  The  NRC  staff  has 
prepared  an  Environmental  Assessment 
of  the  Proposed  Action. 

Summary  of  Environmental  Assessment 

The  "Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel"  (NUREG-0575),  Volumes 
1-3,  concluded  that  the  environmental 
impact  of  interim  storage  of  spent  fuel 
was  negligible  and  the  cost  of  the 
various  alternatives  reflects  the 
advantage  of  continued  generation  of 
nuclear  power  writh  the  accompanying 
spent  fuel  storage.  Because  of  the 
differences  in  design,  the  FGEIS 
recommended  evaluating  spent  fuel  pool 
expansions  on  a  case-by-case  basis. 

For  TMI-l,  the  expansion  of  the 
storage  capacity  of  the  spent  fuel  pool 
will  not  create  any  signiHcant  additional 
radiological  effects  or  nonradiological 
environmental  impacts. 

The  additional  whole  body  dose  that 
might  be  received  by  an  individual  at 
the  site  boundary  and  the  estimated 
dose  to  the  population  within  an  80 
kilometer  radius  is  believed  to  be  too 
small  to  have  any  significance  when 


compared  to  the  fluctuations  in  the 
annual  dose  this  population  receives 
from  exposure  to  background  radiation. 
The  occupational  radiation  dose  for  the 
proposed  operation  of  the  expanded 
spent  fuel  pool  is  estimated  to  be  less 
than  one  percent  of  the  total  annual 
occupational  radiation  exposure  for  this 
facility. 

The  only  nonradiological  impact 
affected  by  the  spent  fuel  pool 
expansion  is  the  waste  heat  rejected. 
The  total  increase  in  heat  load  rejected 
to  the  environment  will  be  small  in 
comparison  to  the  amount  of  total  heat 
currently  being  released.  There  is  no 
significant  environmental  impact 
attributed  to  the  waste  heat  from  the 
plant  due  to  this  very  small  increase. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
spent  fuel  pool  expansion  to  the  facility 
relative  to  the  requirements  set  forth  in 
10  CFR  part  51.  Based  on  this 
assessment,  the  staff  concludes  that 
there  are  no  significant  radiological  or 
nonradiological  impacts  associated  with 
the  proposed  action  and  that  the 
issuance  of  the  proposed  amendment  to 
the  license  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment.  TTierefore,  pursuant  to  10 
CFR  51.31,  no  environmental  impact 
statement  needs  to  be  prepared  for  this 
action. 

For  further  details  writh  respect  to  this 
action,  see  (1)  the  application  for 
amendment  to  the  Technical 
Specifications  dated  November  14, 1990, 
as  supplemented  June  6,  June  14,  and 
September  18. 1991.  (2)  the  FGEIS  on 
Handling  and  Storage  of  Spent  Light 
Water  Power  Reactor  Fuel  (NUREG- 
0575),  (3)  the  Final  Environmental 
Statement  for  the  Three  Mile  Island 
Nuclear  Station,  Units  1  and  2  dated 
December  1972,  and  (4)  the 
Environmental  Assessment  dated 
January  6, 1992. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  21Z0  L  Street, 
NW..  Washington.  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Government  Publications  Section, 
State  Library  of  Pennsylvania.  Walnut 
Street  and  Commonwealth  Avenue.  Box 
1601,  Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville.  Maryland,  this  eth  day 
of  January  1992. 

For  the  Nuclear  Regulatory  Commission. 
David  H.  Jaffe. 

Acting  Director,  Project  Directorate  1-4, 
Division  Of  Reactor  Projects— I / II,  Office  of 
the  Nuclear  Reactor  Regulation. 
(FR  Doc.  92-770  Filed  1-10-92;  8:45  am) 
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[Doditt  No.  70-3070-ML  ASLBP  No.  •U 
M1-«2-ML  (SpMlal  Nuclear  ItottrMa 
UcenM)] 

Atomic  Safety  and  Licensing  Board; 
Before  Administrative  Judges:  Morton 
B.  MarguHes,  Ctiairman,  Richard  F. 
Cole,  Frederidt  J.  Shoo  Prehearing 
Conference 

January  7, 1992. 

In  the  Matter  of  Louisiana  Energy  Services, 
LP.  (Claiborne  Enrichment  Center). 

Please  take  notice  that  a  prehearing 
conference  wrill  be  held  in  the  captioned 
proceeding  at  10  a.m.  on  January  21. 
1992,  in  the  Nuclear  Regulatory 
Commission  Hearing  Room,  Fifth  Floor, 
4350  East  West  Highway,  Bethesda, 
Maryland. 

The  purpose  of  the  prehearing 
conference  is  to  discuss  the  setting  of  a 
schedule  for  further  actions  in  the 
proceeding,  including  discovery,  the 
narrowing  of  issues  and  taking  similarly 
appropriate  measures  for  moving  the 
proceeding  forward.  Louisiana  Energy 
Services,  LP.  NRC  Staff  and  Citizens 
Against  Nuclear  Trash  are  directed  to 
appear  at  the  conference. 

It  is  so  ordered. 
Bethesda,  Maryland  January  7, 1992. 
The  Atomic  Safety  and  Licensing  Board. 
Frodeiick  |.  Shoo, 
Administrative  Judge. 
Ridiard  F.  Cole, 
Administrative  Judge. 
Morton  B.  Margulies, 
Chairman,  Administrative  Law  Judge. 
[FR  Doc.  92-773  Filed  1-10-92;  a-45  amj 

■UMQ  COOC  7SM-01-M 


[Dodcet  Na  030-3175S-EA:  ASLBP  No.  92- 
6S6-01-EA] 

Establishment  of  Atomic  Safety  and 
Ucensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972. 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  {§  2.105,  2.700,  2.702, 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding: 

In  the  Matter  of  Randall  C  Orem.  D.O., 
Byproduct  Material  License  No.  34-26201-01. 
EA  91-154. 

This  Board  is  being  established 
pursuant  to  the  request  of  Dr.  Randall  C 
Orem  for  a  hearing  regarding  an  Order 
issued  by  the  Deputy  Executive  Director 
for  Nuclear  Materials  Safety. 
Safeguards,  and  Operations  Support, 
dated  November  29. 1991,  entitled 
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"Order  Revoking  License  (Effective 
Immediately)"  (56  FR  63986.  December  6, 
1991). 

An  Order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
■  later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  is  comprised  of  the  following 
Administrative  Judges: 

Administrative  Law  Judge  Ivan  W.  Smith. 
Chairman.  Atomic  Safety  and  Licensing 
Board  Panel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

Administrative  Judge  Harry  Foremaa  1564 
Burton  Avenue,  St.  Paul,  Minnesota  55108. 

Administrative  Judge  Thomas  D.  Murphy, 
Atomic  Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 
Issued  at  Bethesda,  Maryland,  this  6th  day 

of  January  1992. 

B.  Paul  Cotter.  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

(FR  Doc.  92-772  Filed  1-10-92;  8:45  am] 

BIUJNQ  COOC  7SW-01-M 


[OocfcM  Nos.  72-1 1, 50-312] 

Sacramento  Municipal  Utility  District; 
Constderation  of  Issuance  of  a 
Materials  License  for  ttw  Storage  of 
Spent  Fuel  and  Notice  of  Opportunity 
for  a  Hearing 

The  Nuclear  Regulatory  Commission 
(the  Commission]  is  considering  an 
application  dated  October  4, 1991.  for  a 
materials  license,  imder  the  provisions 
of  10  CFR  part  72.  from  Sacramento 
Municipal  Utility  District  (the  applicant 
or  SMUD)  to  possess  spent  fuel  and 
other  radioactive  materials  associated 
with  spent  fuel  storage  in  an 
independent  spent  fuel  storage 
installation  (ISFSI)  located  in 
Sacramento  County,  California.  If 
granted,  the  license  will  authorize  the 
applicant  to  store  spent  fuel  in  a  dry 
storage  system  at  the  applicant's 
Rancho  Seco  Nuclear  Generating 
Station  (RSNGS)  site  (Operating  License 
DPR-54).  Pursuant  to  the  provisions  of 
10  CFR  part  72,  the  term  of  the  license 
for  the  ISFSI  would  be  twenty  (20)  years. 

Prior  to  issuance  of  the  requested 
license,  the  Commission  will  have  made 
the  findings  required  by  the  Atomic 
Energy  Act  of  1954ra8  amended  (the 
Act),  the  Commission's  rules  and 
regulations.  The  issuance  of  the 
materials  license  will  not  be  approved 
until  the  Commission  has  reviewed  the 
proposal  and  has  concluded  that 
approval  of  the  license  will  not  be 
inimical  to  the  common  defense  and 
security  and  will  not  constitute  an 
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unreasonable  risk  to  the  health  and 
safety  of  the  public.  The  NRC  will 
complete  an  environmental  evaluation, 
in  accordance  with  10  CFR  part  51,  to 
determine  if  the  preparation  of  an 
environmental  impact  statement  is 
warranted  or  if  an  environmental 
assessment  and  Finding  of  No 
Significant  Impact  are  appropriate.  This 
action  will  be  the  subject  of  a 
subsequent  notice  in  the  Federal 
Register. 

Pursuant  to  10  CFR  2.105  and  2.1107, 
by  February  12, 1992,  the  licensee  may 
file  a  request  for  a  hearing:  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  nie  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene 
with  respect  to  the  subject  materials 
license  in  accordance  with  the 
provisions  of  10  CFR  2.714.  If  a  request 
for  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  request  and/or 
petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  In  the  event  that 
no  request  for  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  may.  upon 
satisfactory  completion  of  all 
evaluations,  issue  the  materials  Ucense 
without  further  prior  notice. 

A  petition  for  leave  to  intervene  shall 
set  forth  with  particularity  the  interest 
of  the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  fmancial.  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  should  also 
identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  a 
petition,  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  holding 
of  the  first  prehearing  conference 
scheduled  in  the  proceeding,  but  such  an 
amended  petition  must  satisfy  the 


specificity  requirements  described 
above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
under  consideration,  l^e  contention 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfied  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  in  the  conduct  of  the  hearing. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PubHc 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toU^free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Richard  E.  Cunningham.  Director. 
Division  of  Industrial  and  Medical 
Nuclear  Safety.  Office  of  Nuclear 
Material  Safety  and  Safeguards: 
Petitioner's  name  and  telephone 
number,  date  petition  was  mailed:  plant 
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name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  Jan  Schori,  Esq.,  Sacramento 
Municipal  Utility  District,  P.O.  Box 
15830.  Sacramento.  California  95825- 
1830.  General  Counsel  for  the  applicant 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
.  supplemental  petitions  and/or  requests 
for  heading  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a))l)(iHv)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  proceeding  concerns  an 
application  for  a  license  falling  within 
the  scope  of  section  134  of  the  Nuclear 
Waste  Policy  Act  of  1982  (NWPA).  42 
U.S.C.  10154.  Under  section  134  of 
NWPA,  the  Commission,  at  the  request 
of  any  petitioner  or  any  party  to  the 
proceeding,  must  use  hybrid  hearing 
procedures  with  respect  to  "any  matter 
which  the  Commission  determines  to  be 
in  controversy  among  the  parties."  The 
hybrid  procedures  in  section  134 
provides  for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules,  and  the 
designation,  following  argument,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues  found 
to  meet  the  criteria  of  section  134  and 
set  for  hearing  after  oral  argument 

The  Commission's  rules  implementing 
section  134  of  the  NWPA  are  found  in  10 
CFR  part  2.  subpart  K,  "Hybrid  Hearing 
Procedures  for  Expansion  of  Spent 
Nuclear  Fuel  Storage  Capacity  at 
Civilian  Nuclear  Power  Reactors," 
(published  at  50  FR  41662.  October  15, 
1985).  Under  those  rules,  any  party  to 
the  proceeding  may  invoke  the  hybrid 
hearing  procedures  by  filing  with  thp 
presiding  officer  a  written  request  for 
oral  argument  under  10  CFR  2.1109.  To 
be  timely,  the  request  must  be  fded 
within  ten  (10)  days  of  an  order  granting 
a  request  for  hearing  or  petition  to 
intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  part  2, 
subpart  G,  and  S  2.714  in  particular, 
continue  to  govern  the  filing  of  requests 
for  a  hearing  or  petitions  to  intervene,  as 
well  as  the  admission  of  contentions.) 
The  presiding  officer  may  grant  an 


untimely  request  for  oral  argiunent  only 
upon  a  showing  of  good  cause  by  the 
requesting  party  for  the  failure  to  file  on 
time  and  after  providing  the  other 
parties  an  opportunity  to  respond  to  the 
untimely  request.  If  the  presiding  officer 
grants  a  request  for  oral  argument  any 
hearing  held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time  available 
for  discovery  and  require  that  an  oral 
argument  be  held  to  determine  whether 
any  contentions  must  be  resolved  in  an 
adjudicatory  hearing.  If  no  party  to  the 
proceeding  requests  oral  argument  or  if 
all  untimely  requests  for  oral  argument 
are  denied,  then  the  usual  procedures  in 
10  CFR  part  2,  subpart  G  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
October  4, 1991,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW..  Washington,  DC  20555.  and  at  the 
local  public  docimient  room  at  the 
Martin  Luther  King  Regional  Library, 
7340  24th  Street  Bypass,  Sacramento, 
California  95822.  "The  Commission's 
license  and  Safety  Evaluation  Report 
when  issued  may  be  inspected  at  the 
above  locations. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  January,  1992. 

For  the  Nuclear  Regulatory  Commission. 
Charles  |.  Haughney, 

Chief,  Source  Containment  and  Devices 
Branch,  Division  of  Industrial  and  Medical 
Nuclear  Safety.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 


[Docket  No.  030-13584,  Ucwwa  No.  52- 
01946-07,  EA  01-080] 

University  of  Puerto  Rico,  San  Juan, 
PR;  Order  imposing  Civii  Monetary 
Penalty 

I 

University  of  Puerto  Rico  (Licensee)  is 
the  holdsr  of  Broad  MedicaL 
Teletheraphy  and  Research  and 
Development  License  Nos.  52-01946-07. 
52-01946-09,  52-01984-04,  52-01986-01. 
52-10510-04. 52-19434-02  issued  by  the 
Nudear  Regulatory  Commission  (NRC 
or  Commission)  on  January  3, 1978. 
March  8. 1990.  March  18, 1969,  February 
13. 1957,  August  15. 1978,  and  March  9, 
1982.  respectively.  The  licenses 
authorize  the  Licensee  to  use  byproduct 
material  in  accordance  with  the 
conditions  specified  therein. 

n 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  June  17-21. 
1991.  The  results  of  this  inspection 


indicated  that  the  Licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  August  28, 1991.  Section  I 
of  the  Notice  (Violations  Assessed  a 
Civil  Penalty)  states  the  nature  of  the 
violations,  the  provisions  of  the  NRCs 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations 
associated  with  License  Number  52- 
01946-07.  The  Licensee  responded  to  the 
Notice  by  letter  dated  September  27. 
1991.  In  its  response  to  the  violations  in 
Section  I  of  the  Notice,  the  Licensee 
admitted  nine  violations,  partially 
admitted  five  violations  (Violations  I.E.. 
I.G.  1.1.3. 1.I.4,  and  I.L),  and  denied  one 
violation  (Violation  I.D).  In  addition,  the 
Licensee  requested  that  the  amount  of 
the  civil  penalty  be  reduced. 

ni 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
appendix  to  this  Order,  that  the 
violations,  with  the  exception  of 
Violation  I.D.,  occurred  as  stated.  With 
respect  to  Violation  I.D.,  the  NRC  sUff 
has  determined  that  the  violation  should 
be  withdrawn. 

In  view  of  the  foregoing  and  pursuani^ 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  42  U.S.C. 
2282.  and  10  CFR  2.205.  //  is  hereby 
ordered  that- 

The  Licensee  pay  a  civil  penal\y  in  the 
amount  of  $5,830  within  30  days  of  Uie 
date  of  this  Order,  by  check,  draft 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director,  Office 
of  Enforcement  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk.  Washington.  DC  20555. 


The  Liceiuee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Contit)! 
Desk.  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant  > 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator.  NRC  Region 
n,  101  Marietta  Street  NW.,  AtlanU, 
Georgia  30823. 
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If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission 
requirements  as  set  forth  in  Violations 
I.E.  I.G..  I.I.3.,  1.1.4,  and  I.L  of  the  Notice, 
and 

(b)  Whether,  on  the  basis  of  such 
violation.s  and  the  additional  violations 
set  forth  in  the  Notice  of  Violation  that 
the  Licensee  admitted,  this  Order  should 
be  sustained. 

Dated  at  Rackville,  Maryland  this  30th  day 
of  Decern  5er  1991. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L  Thompson,  |r.,  |  ' 

Deputy  Executive  Director  for  Ntklear 
Materials  Safely,  Safeguards  and  Operations 
Support. 

Appendix:  Evaluations  and  Conclusioo 

On  Aug'.ist  28, 1991,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice]  was  issued  for 
violations  identified  during  an  NUC 
inspection.  The  University  of  Puerto 
Rico  responded  to  the  Notice  in  a  letter 
dated  September  27, 1991.  In  its 
response  to  Section  I  (Violations 
A&sessed  a  Civil  Penalty],  the  licensee 
denied  one  violation  (Violation  I.  D.) 
and  admitted  in  part  five  violations 
(Violations  I.E.,  I.G..  I.I.3, 1.I.4.  and  I.L). 
In  addition,  the  licensee  requested  a 
reduction  of  the  civil  penalty.  The  NRC's 
evaluation  and  conclusion  regarding  the 
licensee's  requests  are  as  follows: 

Reslatement  of  Violation  ID. 

Condition  12.C.  of  License  No.  52- 
01946-07  requires  that  licensed  material 
for  other  ihan  human  use  be  used  by,  or 
under-^hf  supervision  of,  individuals 
designdfec  by  the  Radiation  Safety 
Committee. 

Contrary  to  the  above,  on  June  18, 
1991,  a  researcher  located  in  room  617A 
of  the  Medical  Sciences  Building  was 
using  sulfur  35  for  other  than  human  use 
and  was  not  designated  by  the 
Radiation  Safety  Committee  to  do  so, 
nor  was  he  using  the  licensed  material 
under  the  supervision  of  an  individual 
designated  by  the  Radiation  Safety 
Committee.  The  researcher  ordered  and 
received  licensed  material  under  his 
own  name  and  was  not,  at  the  time, 
conducting  his  research  under  the 


supervision  of  an  individual  designated 
by  the  Radiation  Safety  Committee. 

Summary  of  Licensee's  Response  to 
Violation  ID. 

The  licensee  denied  that  a  researcher 
who  was  not  designated  by  the 
Radiation  Safety  Committee  had 
ordered,  received  and  used  licensed 
material.  The  licensee  stated  that  during 
the  NRC  inspection  the  Radiation  Safety 
OfHcer  confused  an  unauthorized 
individual  with  an  authorized  individual 
having  the  same  name,  and  thus,  it 
appeared  that  an  unauthorized 
individual  had  ordered  and  received 
licensed  material  when  in  fact  it  was 
ordered  and  received  by  an  authorized 
individual.  (The  unauthorized  individual 
was  in  fact  working  under  the 
supervision  of  an  authorized  user] 

NRC  Evaluation  of  Licensee's  Response 

The  inspectors  acknowledge  that 
during  the  inspection,  they  were  aware 
that  there  were  two  researchers  with  the 
same  last  name,  and  there  was  a 
possibility  for  confusion. 

Therefore,  the  NRC  is  withdrawing 
this  violation.  Since  the  civil  penalty 
was  assessed  equally  among  15 
violations,  NRC  is  reducing  the  civil 
penalty  by  l/l5,  or  $420,  based  on  the 
withdrawal  of  Violation  I.D. 

Restatement  of  Violation  LE. 

10  CFR  35.70(b)  requires  the  licensee 
to  survey  with  a  radiation  detection 
survey  instrument  at  least  once  each 
week  all  areas  where 
radiopharmaceutical  waste  is  stored.  10 
CFR  35.70fh)  requires  the  licensee  to 
retain  a  record  of  this  survey  with 
specific  information  for  three  years. 

Contrary  to  the  above,  between  April 
3, 1990,  and  June  19, 1991,  the  licensee 
did  not  survey  with  a  radiation 
detection  survey  instrument  at  least 
once  each  week  in  areas  where 
radiopharmaceutical  waste  is  stored. 

Summary  of  Licensee's  Response  to 
Violation  LE. 

The  licensee  denied  that  radiation 
surveys  were  not  being  made  at  least 
once  each  week  in  areas  where 
radiopharmaceutical  waste  is  stored  but 
admitted  that  the  Radiation  Safety 
Officer  failed  to  keep  records  of  the 
results. 

NRC  Evaluation  of  Licensee's  Response 

During  the  inspection,  the  Radiation 
Safety  Officer  stated  that  he  or  someone 
from  his  office  visited  the 
radiopharmaceutical  waste  storage  area 
weekly  and  carried  a  survey  instrument. 
However,  he  indicated  no  measurements 
of  radiation  levels  were  performed  in  or 


around  the  radiopharmaceutical  waste 
storage  facility  (restricted  and 
unrestricted  areas). 

Therefore,  NRC  concludes  that  the 
violation  did  occur  as  stated  in  the 
Notice. 

Restatement  of  Violation  LC. 

10  CFR  35.22(a)(2)  requires  th^ 
Radiation  Safety  Committee  to  meet  at 
least  quarterly. 

Contrary  to  the  above,  the  Radiation 
Safety  Committee  failed  to  meet  from 
December  20, 1989  through  April  4, 1990, 
and  from  December  19, 1990  through 
April  3, 1991,  periods  in  excess  of  one 
calendar  quarter. 

Summary  of  Licensee's  Response  to 
Violation  LG. 

Th^  licensee  stated  that  the  Radiation 
Safety  Committee  me*  four  times  each 
year  during  1989  and  1990,  but  failed  to 
meet  during  each  calendar  quarter 
which  constituted  only  a  deviation  of  15 
days. 

NRC  Evaluation  of  the  Licensee's 
Response 

10  CFR  35.22(a)(2)  requires  the 
Radiation  Safety  Committee  meetings  be 
held  at  least  quarterly.  The  periods  of 
the  time  between  meetings  (from 
December  20, 1989  through  April  4, 1990, 
and  December  19, 1990  through  April  3, 
1991)  are  in  excess  of  one  calendar 
quarter. 

Therefore,  the  NRC  concludes  that  the 
violation  did  occur  as  stated  in  the 
Notice. 

Restatement  of  Violation  LL3 

Condition  20  of  License  No.  52-01946- 
07  requires  that  the  licensee  conduct  its 
program  in  accordance  with  the 
statements,  representations,  and 
procedures  described  in  the  licensee's 
application  dated  August  29, 1988. 

Attachment  8.2  of  the  licensee's 
application  states  that  candidates  for 
use  of  radioactive  materials  in  research 
should  submit  evidence  of  training  and 
experience  equivalent  to  40  hours  of 
academic  radiation  disciplines  including 
specific  subjects. 

Contrary  to  the  above,  on  September 
19, 1990,  November  8, 1990  and 
November  30, 1990,  candidates  for  use  ot 
licensed  materials  in  research  were 
approved  without  submitting  evidence 
of  training  and  experience  equivalent  to 
40  hours  of  academic  radiation 
disciplines. 

Summary  of  Licensee's  Response  to 
Violation  LL3 

The  licensee  stated  that  most  of  the 
radioisotope  users  have  been  on-campus 
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for  more  than  10  years  and  have  taken 
courses  and  on-the-job  training  in 
radioisotope  handling  at  the  Medical 
Sciences  Campus,  but  no  certificates 
have  been  issued,  and  that  in  the  past  it 
was  not  required  to  submit  evidence  of 
trnining. 

NRC  Evaluation  of  Licensee's  Response 

The  licensee's  procedures  as  written 
in  Attachment  8.2  of  the  licensee's 
apphcation  dated  August  29, 1988, 
require  research  candidates  for  use  of 
radioactive  material  to  submit  evidence 
of  training  and  experience  equivalent  to 
40  hours  of  academic  radiation 
disciplines  including  specific  subjects. 
The  researchers  who  were  approved  on 
September  19, 1990,  November  8, 1990 
and  November  30. 1990.  were  new 
candidates  for  use  of  materials,  and  no 
evidence  of  training  and  experience 
equivalent  to  40  hours  of  academic 
radiation  disciplines,  including  specific 
subjects,  was  submitted  prior  to  their 
approvals. 

Therefore,  NRC  concludes  that  the 
violation  did  occur  as  stated  in  the 
Notice. 

Restatement  of  Violation  1.14 

Condition  20  of  License  No.  52-01946- 
07  requires  that  the  hcensee  conduct  its 
program  in  accordance  with  the 
statements,  representations,  and 
procedures  described  in  the  Ucensee's 
application  dated  August  29, 1988. 

Attachment  10.12  of  the  licensee's 
application  states  that  the  licensee  will 
establish  and  implement  the  model 
procedure  for  area  surveys  that  was 
published  in  appendix  N  to  Regulatory 
Guide  10.8,  Revision  2  (August  1987). 
Item  l.e  (Records)  of  appendix  N 
specifies  that  the  licensee  will  keep 
records  which  include  actions  taken  in 
the  case  of  excessive  dose  rates  or 
contamination  and  follow  up  survey 
information. 

Contrary  to  the  above,  as  of  Jime  18, 
1991,  records  of  surveys  performed  in 
the  research  laboratories  did  not 
indicate  the  actions  taken  and  foUowup 
survey  information  for  cases  involving 
excessive  dose  rates  or  contamination. 

Summary  of  Licensee's  Response  to 
Violation  LL4 

The  licensee  partially  admitted  the 
violation  and  stated  that  when  high  dose 
rates  or  contamination  were  detected, 
areas  were  initially  surveyed  and 
decontaminated  until  dose  rates  reached 
approved  levels;  however,  the  licensee 
failed  to  keep  records  of  the  action 
taken. 


NRC  Evaluation  of  Licensee's  Response 

This  citation  was  not  for  failing  to 
survey  or  decontaminate  areas,  but 
rather  for  not  retaining  records  of 
actions  taken  and  follow  up  survey 
information  for  cases  involving 
excessive  does  rates  or  contamination. 
The  licensee  admitted  that  it  had  not 
kept  these  records. 

Therefore,  NRC  concludes  that  the 
violation  did  occur  as  stated  in  the 
Notice. 

Restatement  of  Violation  IL 

10  CFR  35.59(d)  requires  the  licensee 
to  retain  leak  test  records  for  five  years 
which  contain  specified  information  for 
all  sources  tested. 

Contrary  to  the  above,  as  of  June  17, 
1991,  records  of  leak  tests  were  not 
maintained  for  sixteen  cesium  137 
sources  received  in  August  1990. 

Summary  of  Licensee's  Response  to 
Violation  LL. 

The  licensee  stated  that  the  sealed 
sources  were  leak  tested  as  required, 
but  the  new  cesium  137  sources  were 
not  dearly  identified  in  the  form  used  as 
a  permanent  record. 

NRC  Evaluation  of  Licensee's  Response. 

This  citation  was  not  for  failing  to 
leak  test  sealed  sources,  but  rather  for 
not  maintaining  leak  test  records  as 
required.  The  hcensee's  leak  test  records 
did  not  identify  the  sources  tested  and 
did  not  contain  the  specified  information 
on  the  sixteen  cesium  137  sources 
received  in  August  1990. 

Therefore,  NRC  concludes  that  the 
violation  did  occur  as  stated  in  the 
Notice. 

Summary  of  Licensee 's  Request  for 
Mitigation. 

lite  hcensee  stated  that  as  of 
September  27, 1991,  more  than  75 
percent  of  the  violations  had  already 
been  corrected,  and  that  in  order  to 
develop  a  stronger  Radiation  Safety 
Program,  the  University  of  Puerto  Rico 
has  initiatedl  the  acquisition  of 
personnel,  equipment  and  materials.  The 
licensee  requested  that,  for  those 
reasons,  the  NRC  consider  reducing  the 
amount  of  the  proposed  civil  penalty. 

NRC  Evaluation  of  Licensee's  Request 
for  Mitigation. 

Corrective  actions  are  always 
required  for  identified  violations.  As 
stated  in  the  NRC  letter  dated  August 
28, 1991,  neither  escalation  nor 
mitigation  was  warranted  for  corrective 
action  to  prevent  recurrence  because,  at 
the  time  of  the  enforcement  conference, 
even  though  immediate  corrective 
actions  had  been  taken  for  some  of  the 


violations,  adequate  long-term 
corrective  action  to  address  the  root 
cause  issues  had  not  been  formulated 
and  implemented.  Therefore,  NRC 
concludes  that  the  licensee  has  not 
provided  a  sufficient  basis  for  mitigation 
of  the  proposed  civil  penalty. 

NRC  Conclusion 

The  NRC  has  concluded  that,  with  the 
exception  of  Violation  I.D.,  the 
violations  occurred  as  stated,  and  that 
the  licensee  has  not  provided  a 
sufficient  basis  for  any  mitigation  of  the 
civil  penalty.  However,  based  on  the 
withdrawal  of  Violation  I.D.,  a  reduction 
of  the  civil  penalty  in  the  amount  of  $420 
is  warranted. 

Consequently,  a  civil  penalty  in  the 
amount  of  $5,830  should  t>e  imposed. 

Enclosura  2:  Evaluattoo  of  Violations 
Not  Assessed  a  Qvfl  Penalty 

Of  the  violations  not  assessed  a  civil 
penalty,  the  Ucensee  admitted  nine  of 
the  13  violations  (Violations  II.3.(a), 
II.3.(b),  U.4.,  DA,  m.B..  IV.A.1.,  IV.A.2., 
IV.A.3.,  and  IV.B),  denied  one  violation 
in  its  entirety  (Violation  II1.C).  and 
admitted  in  part  three  violations 
(Violations  0.1..  n.2.,  and  IVA.4.). 

Restatement  of  Violation  IH.C 

10  CFR  20.203(e)  requires  that  rooms 
or  areas  in  which  specified  amounts  of 
licensed  material  are  used  or  stored  by 
conspicuously  posted  "Caution — 
Radioactive  Material." 

Contrary  to  the  above,  on  June  20, 
1991,  a  refrigerator  which  contained 
eleven  vials  of  carbon  14  ranging  from 
50  to  386  microcuries  per  vial  and  which 
was  located  in  an  open  hallway  was  not 
posted  as  required. 

Summary  of  Licensee's  Response  to 
Violation  III.C. 

The  Ucensee  denied  that  posting  was 
required  for  this  refrigerator.  The 
Ucensee  stated  that  the  activities  of 
carbon  14  stored  in  a  refrigerator  at  the 
Agricultural  Experiment  Station  and 
recorded  by  the  inspector  were  misread 
on  the  container  labels  during  the  NRC 
inspection.  By  checking  old  papers  on 
the  containers,  the  licensee  found  that 
the  total  activity  stored  in  the 
refrigerator  was  less  than  0.8  millicuries 
of  carbon  14;  therefore,  the  refrigerator 
did  not  require  a  sign  warning 
"Caution— Radioactive  Material"  in 
accordance  with  10  CFR  20.203(e),  which 
requires  posting  for  more  than  one 
milUcurie  of  carboa-14. 

NRC  Evaluation  of  Licensee's  Response 

The  inspector  agrees  that  the  labels 
on  the  containers  were  difficult  to  read. 
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Since  the  licensee  was  able  to  check  old 
papers  after  the  inspection  and 
determined  that  the  total  activity  in  the 
refrigerator  was  less  than  0.8  millicuries, 
then  the  refrigerator  would  not  require 
posting  in  accordance  with  10  CFR 
20.203(e). 

Accordingly,  Violation  III.C  is 
withdrawn. 

Restatement  of  Violation  ILL- 

Condition  15  of  License  No.  52-01986- 
04  requires  that  the  licensee  conduct  its 
program  in  accordance  with  the 
statements,  representations,  and 
procedures  described  in  the  licensee's 
application  received  November  9, 1989, 
and  letter  dated  July  24, 1990. 

Procedure  5.c.  of  Item  10  of  the 
licensee's  application  states  that  the 
surface  of  the  source  container  will  be 
checked  for  contamination  using  a 
cotton  8'.*.'ab  when  initially  opening 
packages  containing  radioactiye 
material. 

Contrary  to  the  above,  as  of  June  20, 
1991,  the  surface  of  source  containers 
received  in  Room  JGD  217  were  not 
being  checked  for  contamination  when 
initially  opening  packages  containing 
material. 

Summary  of  Licensee's  Response  to 
Violation  ll.l. 

The  licensee  stated  that  the  incoming 
packages  were  checked  for 
contamination  but  negative  results  were 
not  recorded. 

NRC  Evaluation  of  Licensee's  Response 

Based  on  a  telephone  lonversation 
between  the  Radiation  Si  fety  Office  and 
an  inspector  on  November  4, 1991,  it  is 
our  understanding  that  there  was  a 
misunderstanding  as  tc  what  constituted 
the  required  surveys  on  incoming 
packages.  The  researcher  in  Room  JGD 
217  indicated  to  the  Radiation  Safety 
Officer  that  he  was  performing  the 
required  surveys  and  not  recording 
negative  results.  However,  the  Radiation 
Safety  Officer  indicated  that  the 
researcher  had  been  surveying  the 
exterior  surface  of  the  incoming 
packages  for  radiation  levels  but  had 
not  performed  the  required  checks  for 
contamination  on  the  surface  of  the 
source  containers  when  initially  opening 
thepackages. 

Therefore,  NRC  concludes  that  the 
violation  did  occur  as  stated  in  the 
Notice. 

Restatement  of  Violation  IL2. 

Condition  15  of  License  No.  52-01988- 
04  requires  that  the  licensee  conduct  its 
program  in  accordance  with  the 
statements,  representations,  and 
procedures  described  in  the  licensee's 
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application  received  November  9, 1989, 
and  letter  dated  July  24, 1990. 

Procedure  5.d.  of  Item  10  of  the 
licensee's  application  states  that  the 
Radiation  Safety  Technician  is  to  be 
notified  upon  receipt  of  material. 

Contrary  to  the  above,  as  of  June  20, 
1991,  the  Radiation  Safety  Technician 
had  not  been  notiHed  of  all  receipt  of 
material  in  Rooms  JGD  107  and  JGD  216. 

Summary  of  Licensee's  Response  to 
Violation  112. 

The  licensee  stated  that  the  violation 
was  due  to  a  misunderstanding  of  the 
use  of  the  form  employed  to  notify  the 
RSO.  The  licensee  stated  that  the 
personnel  in  Room  JGD  107  always 
notified  the  Radiation  Safety  Technician 
(RST)  by  telephone  of  receipt  of  material 
and  the  personnel  in  Room  JGD  216 
always  notified  the  RST  in  writing  and 
not  by  telephone.  The  licensee  also 
stated  that  the  notification  forms  are 
available  in  the  RSTs  files. 

NRC  Evaluation  of  Licensee's  Response 

The  information  provided  to  the  NRC 
inspectors  concerning  not  notifying  the 
RST  was  obtained  through  interviews 
with  personnel  in  the  laboratories 
during  the  inspection.  There  is  a 
possibility  that  other  personnel  in  the 
laboratory  who  were  not  present  during 
the  inspection  may  have  notified  the 
RST  of  receipt  of  these  materials,  and 
since  the  RST  has  forms  in  his  Hies 
which  demonstrate  that  he  was  notiHed, 
we  agree  with  the  licensee's  conclusion 
that  Item  II.2.  did  not  constitute  a 
violation. 

Accordingly,  Violation  11.2  is 
withdrawn. 

Restatement  of  Violation  IV.A.4. 

Condition  20  of  License  No.  52-10510- 
04  requires  that  the  licensee  conduct  its 
program  in  accordance  with  the 
statements,  representations,  and 
procedures  described  in  the  licensee's 
application  dated  August  9, 1983,  which 
includes  the  hcensee's  Radiation  Safety 
Regulations  Manual,  and  letter  dated 
April  11, 1986. 

The  licensee's  letter  dated  April  11, 
1986,  states  that  the  Radiation  Safety 
Committee  will  meet  no  less  than  once 
each  Hscal  year. 

Contrary  to  the  above,  the  Radiation 
Safety  Committee  failed  to  meet  during 
the  fiscal  year  1989. 

Summary  of  Licensee's  Response  to 
Violation  IVA.4. 

The  licensee  stated  that  the  Radiation 
Safety  Committee  met  at  least  once  each 
year,  including  1989;  however,  no  record 
of  the  meeting  held  in  1989  had  been 
kept. 


NRC  Evaluation  of  Licensee's  Response 

At  the  time  of  the  inspection,  there 
were  minutes  for  other  Radiation  Safety 
Committee  meetings,  but  no  minutes  for 
a  meeting  held  during  flscal  year  1989. 
Also,  through  interviews  with  the 
Radiation  Safety  Officer,  it  was 
determined  that  no  Radiation  Safety 
Conunittee  meeting  was  held  during 
fiscal  year  1989. 

Therefore,  NRC  concludes  that  the 
violation  did  occur  as  stated  in  the 
Notice. 

NRC  Conclusion 

The  NRC  concludes  that  the  licensee 
provided  an  adequate  basis  for 
withdrawal  of  Violations  II.2.  and  III.C. 
of  the  Notice  of  Violation  dated  August 
28, 1991.  Consequently,  Violations  II.2 
and  III.C  are  withdrawn.  However,  the 
NRC  concludes  that  the  licensee  did  not 
provide  an  adequate  basis  for 
withdrawal  of  any  additional  violations. 
Therefore,  the  NRC  concludes  that 
Violations  II.l.  and  IV.A.4.  occurred  as 
stated  in  the  Notice. 
[FR  Doc.  92-768  Filed  1-10-92;  8:45  am] 

BILUNG  CODE  7SM-01-M 


[Docket  No.  50-602] 

University  of  Texas;  Order  Extending 
Construction  Completion  Date 

The  University  of  Texas  is  the  current 
holder  of  Construction  Permit  No. 
CPRR-123,  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  on  June  4, 1985, 
for  construction  of  the  University  of 
Texas  TRIGA  Mark  II  research  reactor. 
The  reactor  facility  fs  presently  under 
construction  at  the  Balcones  Research 
Center  in  Austin,  Texas. 

On  September  24. 1991,  the  University 
of  Texas  (UT  or  the  applicant)  filed  a 
request  for  an  extension  of  the 
construction  completion  date  from 
October  31, 1991,  to  December  31, 1991. 
The  extension  has  been  requested  to 
allow  the  NRC  staff  to  review 
documentation  to  support  issuance  of 
the  Facility  Operating  License.  To  allow 
the  staff  sufficient  time  to  complete  the 
license  issuance  review,  the  sta^  has 
extended  the  construction  completion 
date  to  March  31. 1992. 

Good  cause  has  been  shown  for  the 
delay:  the  cause  is  beyond  the  control  of 
the  applicant;  and  the  requested 
extension  is  for  a  reasonable  period,  the 
bases  for  which  are  set  forth  in  the 
staffs  evaluation  of  the  request  for 
extension. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  thaf 
extending  the  construction  completion 
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date  will  have  no  significant  impact  on 
the  environment  (57  FR  71,  dated 
January  2. 1992). 

The  NRC  staff  safety  evaluation  of 
the  request  for  extension  of  the 
construction  permit  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20055. 

It  is  hereby  ordered  thai  the  latest 
completion  date  for  Construction  Permit 
No.  CPRR-123  is  extended  from  October 
31, 1991,  to  March  31, 1992. 

Date  of  Issuance:  January  6, 1992. 

For  the  Nuclear  Regulatory  Commission. 

William  D.  Travers, 

Acting  Director,  Division  of  Advanced 
Reactors  and  Special  Projects,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  92-789  Filed  1-10-92;  8:45  am] 

MLLHM  CODE  7$90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-30154;  FN*  No.  SR-MSE- 
91-17] 

Self-Regulatory  Organizations;  Filing 
and  immediate  Effectivenen  of 
Proposed  Rule  Change  by  the  Midwest 
Stocic  Exchange,  inc^  Relating  to  the 
Waiver  of  Certain  Exchange 
Transaction  Fees  for  Transactions  in 
Tape  B  Eligibie  issues 

January  6, 1992. 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(bUl).  notice  is  hereby 
given  that  on  December  20, 1991,  the 
Midwest  Stock  Exchange,  Inc.  ("MSB" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Conmiission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self -regulatory  organization.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSE  proposes  to  extend  the 
waiver  of  transaction  fees,  set  out  in 
section  (c)  of  the  Transaction  Fee 
Schedule  of  its  Membership  Dues  and 


Fees,  to  transactions  in  Tape  B  eligible 
issues.*  This  waiver  applies  only  to 
firms  sending  orders  in  Tape  B  eligible 
securities  to  the  Exchange  floor.  The 
Exchange  waived  these  fees  through 
December  31. 1991.*  The  MSE  now 
proposes  to  extend  this  waiver  through 
December  31, 1992.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basic  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  continue  the  Exchange's 
efforts  to  attract  additional  order  flow  in 
Tape  B  eligible  securities  in  order  to 
enhance  tiie  Exchange's  competitive 
position  in  these  issues. 

The  proposed  rule  change  is 
consistent  with  section  e(b)(4)  of  the  Act 
in  that  the  waiver  of  these  fees  does  not 
affect  the  existing  equitable  allocation 
of  dues,  fees,  and  other  charges  among 
Exchange  members  using  the 
Exchange's  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


■  The  Consolidated  Tape,  operated  by  the 
Consolidated  Tape  Association  ("CTA"),  compliei 
current  last  sale  reports  in  certain  listed  securities 
from  all  exchanges  and  market  makers  trading  such 
securities  and  disseminates  these  reports  to  vendor* 
on  a  consolidated  basis.  The  CTA  is  comprised  of 


the  New  York.  American  ("Amex").  Boston. 
Cincinnati.  Midwest.  Pacific,  and  Philadelphia  Stock 
Exchanges,  as  well  as  the  Chicago  Board  Option* 
Exchange  and  the  National  Association  of 
Securities  Dealer*,  Inc.  Transactions  in  Amex-listed 
(tocks  and  qualifying  regional  listed  stocks  are 
reported  on  CTA  Tape  B.  Securities  Exchange  Act 
Release  No.  21583  (December  1&  1984),  SO  FR  730 
(January  7, 1985). 

■  See  Securities  Exchange  Act  Release  No.  28910 
(February  25, 1991),  58  FR  9028  (March  4. 1991)  (File 
No.  SR-MSE-01-7).  Previously,  the  MSE  waived 
these  fee*  for  the  time  period  August  31  through 
December  31, 1990.  See  Securities  Exchange  Act 
Release  No.  28402  (August  31, 1990),  55  FR  37389 
(September  11. 1981^  (File  No.  SR-MSE-OO-14).  The 
Commission  did  not  receive  any  comments  on  either 
of  these  filings. 

*  The  exact  text  of  the  proposed  rule  change  was 
attached  to  the  rule  filing  as  exhibit  A  and  is 
available  at  the  MSE  and  the  Commission  at  the 
address  noted  in  Item  IV  below. 


any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  rule  19b-4  thereunder.  At  any  time 
within  60  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSE.  All 
submissions  should  refer  to  File  No.  SR- 
MSE-01-17  and  should  be  submitted  by 
February  3, 1992. 

For  the  Commission,  by  the  Division  of 
Maiiiet  Regulation,  pursuant  to  delegated 
authority. 

Maisarat  H.  McFariand. 

Deputy  Secretary. 

(FR  l3oc.  92-778  Filed  1-10-02: 8:45  am] 
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Scff-R«guiatory  Organizations;  N«w 
York  Stock  Exchange,  inc.;  Orcter 
Approvmg  Propoaad  Rule  Ctmnge 
ReMIng  to  Amendments  to  ArMtratkHi 
Procedures. 

Janaary  0. 1992. 

1.  Introduction 

On  October  24. 1991.  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Conunission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  rule  19b-4 
thereunder,'  a  proposed  rule  change 
designed  to  amend  certain  of  the 
Exchange's  series  of  rules  that  govern 
the  administration  of  its  arbitration 
forum.  The  NYSE  states  that  the 
proposed  rule  change  is  based  for  the 
most  part  on  proposals  developed  by  the 
Securities  Industry  Conference  on 
Arbitration. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
29975  (November  21, 1991),  56  FR  80142 
(November  27, 1991).  No  comments  were 
received  on  the  proposal. 

II.  DescriptioD  of  the  Proposal 

1  Rule  dOO:  Genera!  Provisions 
Governing  Arbitration 

The  NYSE  proposes  to  adopt  rule 
600(c)  to  provide  that  arbitration  claims 
which  arise  out  of  a  readily  identifiable 
market  may,  with  the  consent  of  the 
claimant,  be  referred  to  the  arbitration 
fonam  for  that  market  by  the  NYSE.  The 
NYSE  states  that  the  purpose  of  this 
amendment  is  to  provide  for  a  more 
efflcient  allocation  of  claims  among  the 
various  self-regulatory  organizations 
("SROs"). 

2.  Rule  601:  Simplified  Arbitration 

The  NY'SE  proposes  several 
amendments  to  its  rules  governing 
simplified  arbitration  proceedings.  First, 
the  NS~E  proposes  to  amend  rule  601(a) 
to  codif-y  the  practice  of  the  Exchange  in 
applying  simplified  arbitration 
procedures  to  claims  under  $10,000 
without  the  demand  or  written  request 
of  the  customer  In  addition,  the 
proposed  amendment  to  rule  601(d) 
would  clarify  the  respondent's 
responsibilities  for  the  service  of 
documents  in  simpliHed  arbitration 
proceedings.  The  current  rule  provides 
that  if  a  respondent  raises  a  third  party 
claim,  the  respondent  shall  serve  the 
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third  party  claim  and  a  copy  of  the 
original  claim  filed  by  the  claimant.  As 
amended,  rule  601  (d)  would  require  that 
if  a  respondent  has  raised  a  third  party 
claim,  the  respondent  shall  serve  the 
third  party  respondent  with  an  executed 
Submission  Agreement  and  a  copy  of 
respondent's  answer  containing  the 
third  paHy  claim  as  well  as  a  copy  of 
the  original  claim  filed  by  the  claimant 
The  NYSE  also  proposes  to  amend  its 
rule  601(h)  to  adopt  two  provisions 
governing  discovery  in  simplified 
arbitration  proceedings.  New  rule 
601(h)(ii}  would  codify  the  applicability 
of  the  Exchange's  current  discovery 
procedures,  as  set  forth  in  NYSE  Rule 
619,  to  simplified  arbitrations  when  a 
public  customer  demands  a  hearing. 
New  rule  601(h)(iii)  would  establish  a 
procedure  by  which  an  arbitrator  may 
resolve  discovery  disputes  over  the 
production  of  documents  in  simpli^ed 
arbitrations  where  no  hearing  has  been 
demanded.  Specifically,  proposed  rule 
601(h)(iii)  would  provide  that  all 
requests  for  document  production  be 
submitted  to  the  Director  of  Arbitration 
within  ten  busiincss  days  of  notification 
of  the  identity  of  the  arbitrator  selected 
to  decide  the  case.  The  requesting  party 
also  would  serve  simultaneously  its 
requests  for  document  production  on  all 
parties.  The  rule  would  require  that  any 
response  or  objection  to  the  request  for 
document  production  be  served  on  all 
parties  and  with  the  Director  of 
Arbitration  within  five  business  days  of 
receipt  of  the  request  for  production. 
Finally,  the  rule  would  require  that  the 
selected  arbitrator  resolve  all  requests 
for  document  production  on  the  papers 
submitted. 

3.  Rule  609:  Peremptory  Challenge 

The  NYSE  proposes  to  amei^d  rule 
609.  governing  peremptory  challenges  in 
an  arbitration  proceeding,  to  specify 
when  a  party  may  exercise  a 
peremptory  challenge.  The  current  rule 
requires  that  a  party  who  mshes  to 
exercise  a  peremptory  challenge  must 
notify  the  Director  of  Arbitration  in 
writing  within  five  business  days  of 
notification  of  the  identity  of  persons 
named  to  the  panel,  unless  this  time 
period  is  extended  by  the  Director  of 
Arbitration.  Amended  rule  609  would 
provide  that,  unless  this  time  jjeriod  is 
extended  by  the  Director  of  AJbjtration, 
a  party  who  wishes  to  exercise  a 
peremptory  challenge  must  follow  the 
above  procedures  within  five  business 
days  of  notification  of  the  identity  of  the 
persons  named  under  rule  619(d),  Pre- 
hearing Conference,  rule  619(e). 
Decisions  by  Selected  Arbitrator,  or  rule 
608,  Notice  of  Selection  of  Arbitrators, 
whichever  occurs  first. 


4.  Rule  810:  Failure  To  A[^)ear 

The  NYSE  proposes  to  amend  rule  616 
to  clarify  the  autfiority  of  arbitrators  to 
proceed  with  an  arbitration  when  a 
party  fails  to  appear  at  a  hearing.  The 
current  rule  permits  arbitrators,  in  their 
discretion,  to  |»oceed  with  an 
arbitration  if  any  of  the  parties,  after 
due  notice,  fails  to  appear  at  a  hearing, 
or  any  adjourned  hearing  session. 
Amended  rule  616  would  delete  the 
reference  to  any  adjourned  hearing 
session  and  clairify  that  the  arbitrators    , 
also  may  proceed  with  an  arbitration 
under  this  rule  when  a  party  fails  to 
appear  at  the  continuation  of  a  hearing 
session. 

5.  Rule  625:  Amendments 

The  NYSE  proposes  to  amend  rule 
625(a)  to  require  that  parties  submitting 
amended  pleadings  provide  the  Director 
of  Arbitration  with  sufficient  additional 
copies  of  the  amended  pleadings  for 
each  arbitrator  Current  rule  625(a) 
requires  that  the  Director  of  Arbitration 
serve  all  parties  with  amended 
pleadings.  The  NYSE  proposes  to 
require  parties  filing  a  new  or  different 
pleading  to  serve  directly  all  other 
parties  with  the  amended  pleading  in 
accordance  with  rule  612(b),  Service  and 
Filing  with  the  Director  of  Arbitration.  In 
addition,  amended  rule  625(a)  would 
require  the  parties  answering  amended 
pleadings  to  serve  directly  all  other 
parties  and  the  Director  of  Arbitration 
with  their  responsive  pleadings  in 
accordance  with  rule  612(b).  The  NY^ 
states  that  the  proposed  amendments  to 
rule  625  would  conserve  arbitral 
resources  and  shorten  the  time  required 
by  the  pleadings  stage  by  requiring  the 
parties  to  serve  amended  pleadings. 

ft  Rule  627:  A  wards 

The  NYSE  proposes  to  amend  rule 
627(e)  to  require  that  an  arbitration 
award  include,  in  addition  to  the 
information  required  by  the  current  rule, 
the  names  of  counsel  representing  the 
parties  and  the  type  of  product  or 
security  involved  in  the  arbitration.  The 
NYSE  also  proposes  to  amend  rule  627 
(g)  to  consolidate  current  rules  627(g) 
and  (h)  and  to  clarify  when  interest  is 
payable  on  an  award.  The  current  rule 
provides  that  arbitrators  may  award 
interest  as  they  deem  appropriate.  The 
rule  also  provides  that  aU  awards  shall 
bear  interest  from  the  date  of  the  award 
until  payment.  Amended  rule  627(g) 
would  continue  to  require  payment  of 
awards  within  ^irty  days  of  receipt 
unless  a  motion  to  vacate  has  been  filed 
with  a  court  of  competent  iurisdiction. 
The  proposed  rule  change,  however, 
would  revise  the  rule's  current 
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requirement  for  payment  of  interest  on 
awards  from  the  date  of  the  award  if:  (1) 
The  award  shall  bear  interest  from  the 
date  of  the  award.  The  rule  would 
provide  that  an  award  is  not  paid  within 
thirty  days  of  receipt;  (2)  the  award  is 
the  subject  of  a  motion  to  vacate  which 
is  denied;  or  (3)  the  arbitrators 
otherwise  so  specify  in  the  award. 

in.  Discussion  and  Conclusion 

The  Commission  has  considered 
carefully  the  NYSE's  proposed  rule 
change  and  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  and,  in 
particular,  with  the  requirements  of 
section  6(b)(5)  of  the  Act.'  Section 
6(b)(S)  of  the  Act  requires  that  an 
exchange  have  rules  that  are  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  because 
these  rules  will  aid  in  the  just  resolution 
of  disputes  between  investors  and 
broker-dealers,  the  proposal  should 
further  the  objectives  of  section  6(b](5] 
of  the  Act.  The  Commission  also 
believes,  for  the  reasons  set  forth  below, 
that  the  proposed  rule  change 
significantly  advances  the  public 
interest  in  Exchange  arbitrations  and 
should  improve  the  speed  and  efficiency 
of  the  arbitration  process,  while  at  the 
same  time  maintaining  the  traditional 
qualities  of  arbitration. 

More  specifically,  the  Commission 
beUeves  that  the  proposed  amendment 
to  rule  600,  which  will  permit  the  NYSE 
to  refer,  with  the  claimant's  consent, 
arbitration  claims  which  arise  in  a 
readily  identifiable  market  to  the 
arbitration  forum  for  that  market  should 
provide  for  a  more  efficient  allocation  of 
claims  among  the  various  SROs.  This,  in 
turn,  should  result  in  a  more  efficient 
allocation  of  the  Exchange's  arbitration 
resourceaand  a  more  timely  resolution 
of  the  parties'  disputes. 

The  Commission  believes  that  the 
proposed  amendments  to  rule  601, 
Simplified  Arbitration,  should  improve 
the  procedures  for  administering 
arbitration  cases  involving  small  claims. 
The  proposed  amendment  to  rule  601(a] 
simply  codifies  the  NYSE's  practice  of 
applying  simplified  arbitration 
procedures  to  claims  under  $10,000 
without  the  demand  or  written  request 
of  the  customer  The  NYSE's  formal 
adoption  of  this  practice  as  a  rule  of  the 
Exchange  should  clarify  application  of 
the  rule  and  provide  notice  to  the  parties 
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of  the  automatic  application  of  the 
simplified  arbitration  procedures  to 
cases  involving  small  claims.  Similarly, 
the  proposed  amendment  to  rule  601(d) 
would  clarify  the  respondent's 
responsibilities  for  the  service  of 
documents  in  the  event  that  the 
respondent  raises  a  third  party  claim 
and  would  require  that  the  respondent, 
rather  than  the  Exchange,  serve  the  third 
party  respondent  with  the  executed 
Submission  Agreement  and  other 
documents  required  by  the  rule.  The 
proposal,  therefore,  should  save 
administrative  time  and  costs  while 
continuing  to  ensure  that  third  party 
respondents  receive  adequate  notice  of 
the  institution  of  the  arbitration 
proceedings.  Finally,  the  proposed 
adoption  of  rule  601(h)(ii),  governing 
discovery  when  a  pubUc  customer 
demands  a  hearing,  and  rule  601(h)(iii), 
governing  discovery  where  no  hearing 
has  been  demanded,  should  assist  in  the 
early  resolution  of  discovery  disputes 
and  encourage  the  efficient  resolution  of 
cases  on  their  merits. 

The  Commission  also  believes  that  the 
proposed  amendment  to  rule  609, 
Peremptory  Challenge,  should  clarify  the 
time  requirements  for  the  exercise  of 
peremptory  challenges  in  arbitration 
proceedings.  Because  amended  rule  609 
would  provide  that  parties  who  wish  to 
exercise  peremptory  challenges  must 
follow  the  procedures  set  forth  in  the 
rule  following  the  notification  of  persons 
named  under  NYSE  Rule  619(d),  Pre- 
hearing Conference,  rule  619(e), 
Decisions  by  Selected  Arbitrator,  or  rule 
608,  Notice  of  Selection  of  Arbitrator, 
whichever  occurs  first,  the  proposal 
should  provide  parties  with  clear 
guidelines  regarding  the  time  limitations 
appUcable  to  peremptory  challenges.  As 
a  result,  the  proposed  rule  change 
should  contribute  to  the  prompt 
resolution  of  the  parties'  disputes. 

Moreover,  the  Commission  believes 
that  the  proposed  amendments  to  rule 
616,  Failure  to  Appear,  and  rule  625(a), 
Amendments,  should  improve  the 
efHciency  and  speed  of  arbitration. 
Because  the  amendment  to  rule  616 
would  clarify  the  authority  of  arbitrators 
to  proceed  with  an  arbitration  if  a  party, 
after  due  notice,  fails  to  appear  at  the 
continuation  of  a  hearing  session,  the 
proposal  should  eliminate  unnecessary 
delays  in  the  arbitration  proceedings 
and  should  assist  in  the  prompt 
resolution  of  arbitration  claims.  The 
Commission  believes  that  the  proposed 
amendments  to  rule  625(a),  which  would 
revise  the  procedures  for  the  submission 
and  service  of  amended  pleadings, 
should  save  administrative  time  and 
costs  and  continue  to  ensure  that  all 


parties  to  an  arbitration  receive  prompt 
notice  of  the  amended  pleadings. 

The  Commission  believes  that  the 
proposed  amendment  to  rule  627(e), 
Awards,  should  enhance  investor 
participation  in  the  arbitration  system 
by  increasing  public  access  to 
information  regarding  prior  arbitration 
decisions.  Proposed  rule  627(e)  would 
expand  the  content  of  arbitration 
awards  to  include  the  names  of  counsel 
representing  the  parties  and  the  type  of 
product  or  security  involved  in  the 
arbitration.  As  a  result,  the  Commission 
believes  that  rule  627(e)  should  afford 
more  public  access  to  information 
regarding  the  arbitration  process  and 
advance  the  utility  of  arbitration  awards 
for  public  investors. 

The  Commission  also  believes  the 
proposed  amendments  to  rule  627(g), 
which  governs  the  payment  of  interest 
on  awards,  should  improve  the 
procedures  for  administering  arbitration 
proceedings.  Because  the  proposal 
generally  would  require  the  payment  of 
awards  within  thirty  days  of  receipt  of 
the  award,  the  proposal  is  designed  to 
allow  a  reasonable  period  of  time  for 
administrative  processing  of  award 
payments  without  the  payment  of 
interest.  At  the  same  time,  the  proposal 
should  provide  an  incentive  for  the 
paying  party  to  comply  with  the 
payment  of  the  award  within  thirty 
days.  As  a  result,  the  Commission 
believes  that  the  proposal  should 
encourage  prompt  payment  of 
arbitration  awards  and  increase 
investor  confidence  in  the  arbitration 
process. 

The  Commission  also  believes  that  it 
is  appropriate  for  the  rule  to  continue  to 
require  that  all  monetary  awards  be 
paid  within  thirty  days  of  receipt  unless 
a  motion  to  vacate  has  been  filed  with  a 
court  of  competent  jurisdiction.  This 
provision  should  preserve  the  paying 
party's  ability  to  seek  review  of  the 
award  in  court  while  postponing 
temporarily  the  payment  of  that  award 
under  the  requirements  of  the  NYSE's 
rule.  Conversely,  because  the  prooosal 
provides  that  an  award  shall  bear 
interest  from  the  date  of  the  arbitration 
award  if  the  award  was  the  subject  of  a 
motion  to  vacate  that  is  denied  by  a 
court,  the  proposal  should  help  to 
protect  the  payee  s  interest  in  the  receipt 
of  an  arbitration  award  without 
unreasonable  or  unjustifiable  delay. 

Finally,  the  Commission  believes  that 
it  is  appropriate  to  allow  arbitrators 
discretion  in  awarding  interest  on  the 
payment  of  awards  from  the  date  of  the 
award.  This  provision  should  help  the 
arbitrators  to  design  an  award  that  fully, 
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fairly  and  promptly  compensates  a  party 
for  economic  damages  incurred. 

For  these  reasons,  the  Commission 
finds  that  the  NYSE's  proposed 
amendments  to  its  arbitration  rules 
appropriately  balance  the  need  to 
strengthen  investor  confidence  in  the 
NYSE's  arbitration  system  with  the  need 
to  maintain  arbitration  as  a  form  of 
dispute  resolution  that  provides  for  the 
equitable  and  efficient  administration  of 
justice  in  a  manner  consistent  with 
section  6(b)(5)  of  the  Act. 

//  therefore  is  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.' 
Margaret  H.  McFarland. 
Deputy  Secretary 

|FR  Doc  92-723  Filed  1-10-^2;  8:45  amj 
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Self-Regulatory  Organizatkms;  Filing 
of  Proposed  Rule  Change  by  tfw  New 
York  Stock  ExcfMnge,  Inc.  Relating  to 
tlM  Adoption  of  Rule  4tOB  Concerning 
Reporting  to  the  Exchange  of 
Transactions  Effected  in  Exchange- 
Uated  Securities 

January  6, 1992.  I 

Pursuant  to  section  19ib)(l)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  li.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  December  17, 1991.  the 
Nevw  York  Stock  Excharge,  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  items  i,  II 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization  ("SRO").  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  parties. 

L  Self-Regulatory  Organization's 
Statement  of  tiie  Terms  of  Substance  of 
tiie  Proposed  Rule  Change 

The  NTSE  proposes  to  adopt  rule  410B 
which  will  require  Exchange  members 
and  member  organizations  ("members") 
to  report  to  the  Exchange  transactions 
effected  for  their  accoimts  or  accounts 
of  their  customers  in  Exchange-listed 
stocks  that  are  not  othervtrise  reported  to 
the  Consolidated  Tape.* 


II.  Self-Regulatofy  Oiganiiatiaa'a 
Statement  of  the  PunMiee  of,  and 
Stahitory  Basis  for.  the  Proposed  Role 
Cliange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included, 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  pi-oposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  SRO  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Currently,  transactions  in  NYSE-Iisted 
stocks  effected  on  the  Exchange, 
another  U.S.  securities  exchange,  or 
over-the-counter  during  the  hours  of 
operation  of  the  Consolidated  Tape  * 
are  reported  to  an  SRO  either 
immediately  or  within  a  short  time 
frame  [e.q.,  90  seconds  after  the 
transaction)  for  dissemination  to  the 
Consolidated  Tape.  Transactions 
effected  at  other  times  are  not  reported 
to  the  Consolidated  Tape,  and,  with  the 
exception  of  program  trading 
information,  are  not  reported  to  the 
Exchange. 

The  Exchange  believes  that  ail 
transactions  in  NYSE-listed  stocks  not 
reported  to  the  Consolidated  Tape 
should  be  reported  to  the  Exchange  in 
order  to  provide  an  accurate  record  of 
overall  trading  activity  in  NYSE-listed 
stocks.  The  Exchange  believes  that  the 
proposed  rule  will  augment  and  enhance 
its  ability  to  surveil  for  and  investigate, 
among  other  matters,  insider  trading, 
frontnmning.  and  manipulative 
activities,  such  as  marking  the  close  of 
the  NYSE  prior  to  the  effecting  of  trades 
in  another  market.  In  addition,  the 
information  obtained  by  means  of 
proposed  rule  410B  can  be  expected  to 
provide  a  clearer  picture  than  currently 
exists  as  to  the  extent  of  off-hours 
trading  in  NYSE-listed  stocks,  and  will 
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NYSE  and  the  CommisakHi  at  the  addresa  noted  in 
Item  rv  below. 

*  The  Consolidated  Tape,  operated  hf  the 
Consolidated  Tape  AasodaHon  ("CTA").  cooipiles 
current  Last  sale  reports  in  certain  Uatcd  aecuritiea 
from  all  exchanges  and  market  makers  trading  such 
tecuilties  and  dissemhiatea  these  reports  to  vendors 
on  a  consolidated  iMsis.  The  CTA  is  cooflriatd  of 
the  New  York.  American.  Boston.  Ctatdnnati, 
Midwest.  Pacific  and  Philadelphia  Slock 
Exchanges,  as  well  as  the  Chicago  Board  Options 
Exchange  and  the  National  Assodation  of 
Securities  Dealers.  Inc 


thus  facilitate  the  Exchange  a  planning 
of  appropriate  initiatives  to  meet  the 
needs  of  its  members  in  this  area. 
Proposed  rule  410B  requires  that 
members  report  the  following 
information: 

(1)  Time  and  date  of  the  transaction; 

(2)  Stock  symbol  of  the  listed  security; 

(3)  Number  of  shares; 

(4)  I^ce  of  the  transaction; 

(5)  Maricetplace  where  the  transaction 
was  executed; 

(6)  An  indication  whether  the 
transaction  was  a  buy  (B),  sell  (S),  or 
cross  (C); 

(7)  An  indication  whether  the 
transaction  was  executed  as  principal  or 
agent;  and 

(8)  The  name  of  the  contra-side 
broker-dealer  to  the  trade. 

Proposed  rule  41(9  contains  the 
following  exceptions: 

(1)  Program  trading  information  that  is 
otherwise  reported  to  the  Exchange; 

(2)  Odd-lot  transactions; 

(3)  Transactions  which  are  part  of  a 
primary  distribution  by  an  issuer  or  of  a 
registered  secondary  distribution  (other 
than  "self  distributions")  or  an 
unregistered  secondary  distribution 
effected  off  the  floor  of  an  exchange; 

(4)  Transactions  made  in  reliance  on 
section  4(2)  of  the  Securities  Act  of 
1933; » 

(5)  Transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  uinrelated  to  the  ctirrent 
market  for  the  security,  [e^.,  to  enable 
the  seller  to  malie  a  gift); 

(6)  Hw  acquisition  of  securities  by  a  . 
member  as  principal  in  anticipation  of 
making  an  imme<hate  exchange 
distribution  or  exdtange  offering  on  an 
exchange; 

(7)  Piutdiases  of  securities  off  the  flcmr 
of  an  exchange  pursuant  to  a  tender 
offer. 

Reporting  will  be  required  on  a  next 
business  day  basis  via  electronic 
systems  designated  by  the  Exchange. 

The  Exchange  is  obtaining 
information  pursuant  to  rule  41QB  for 
regulatory  purposes,  and  will  therefore 
k^p  this  informati(»  omfidential,  and 
will  not  make  it  publicly  available  as  to 
any  specific  transaction.  The  Exchange 
may,  however,  determine  to  disseminate 
aggregate  data  as  to  the  extent  of  off- 
hours  trading. 


*  Sedioo  4(2)  esenpta  transactkjna  by  an  issuer 
w>l  tavoMog  aqr  pirfiilc  oOariot  fatMa  the 
prohibition*  reiatiiig  to  interaute  commerce  and  (he 
mails  contained  in  sectkm  5  of  the  Seoirities  Act  of 
t933. 15 USJC  77d(2) (ISSS). 


UMI 
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(2)  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(5)  of  the  Act 
which,  among  other  things,  requires  that 
the  rules  of  a  national  securities 
exchange  be  designed  to  prevent  . 
fraudulent  and  manipulative  acts  and 
practices,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.  In 
addition,  the  proposed  rule  change  will 
enhance  the  Exchange's  surveillance 
capabilities  with  respect  to  trading 
activity  in  listed  securities  and  is  thus 
consistent  with  protecting  investors  and 
the  public  interest. 

B.  Self-Regulatory  OrganizaUon's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  ^e 
proposed  rule  change. 

m.  Data  of  Effectiveness  of  the 
Proposed  Rule  Change  aiul  nming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  Uiis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  fnay  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and    ' 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 


with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-91-45  and  should  be  submftted  by 
February  3, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Maiguet  H.  McFatland, 

Deputy  Secretary 

(FR  Doc  92-779  Filed  1-10-92;  8:45  am] 

enuNQ  cooc  soio-ei-M 


SMALL  BUSINESS  ADMINISTRATION 

[DederMon  of  Dieatter  Loen  Aree  #2545] 

Texas;  Declaration  of  Disaster  Loan 
Arsa 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  26, 
1991, 1  find  that  Bastrop,  Bosque,  Brown, 
Dallas,  and  Travis  Counties  in  the  State 
of  Texas  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
thunderstorms  and  flooding  beginning 
on  December  20, 1991  and  continuing. 
Applications  for  loans  for  physical 
damage  may  be  filed  tmtil  the  close  of 
business  on  February  24, 1992,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  September  28, 1992  at  the 
address  listed  below: 

U.S.  Small  Business  Administration. 
Disaster  Area  3  Office,  4400  Amon 
Carter  Blvd.,  suite  102,  Ft  Worth,  TX 
76155 

or  other  locally  aimoimced  locations.  In 
addition,  applications  for  economic 
injury  loans  bom  small  businesses 
located  in  the  contiguous  counties  of 
Blanco,  Burnet,  Caldwell,  Callahan, 
Coleman,  Collin,  Comanche,  Coryell 
Denton,  Eastland,  Ellis.  Erath,  Fayette, 
Gonzales,  Hamilton,  Hays,  Hill,  Johnson, 
Kaufman,  Lee,  McCulloch,  McLennan. 
Mills,  Rockwall,  San  Saba,  Somervell, 
Tarrant,  and  Williamson  in  the  State  of 
Texas  may  be  filed  until  the  specified 
date  at  the  above  location. 
The  interest  rates  are: 


PtKtnt 

For  physical  damage: 

Homeowners  with  credit  available 
elsewhere lUXX) 

HomeownerB  without  credit  avail- 
able elsewhere 4.000 

Businesiea  with  credit  available 
elsewhere 7.500 

Businesses  and  non-profit  organi- 
zations without  credit  available 
elsewhere 4.000 

Other  (including  non-profit  organi- 
zations] with  credit  available 
elsewhere „ BJOO 

For  Economic  Injury- 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere.... 4il00 


The  niunber  assigned  to  this  disaster 
for  physical  damage  is  254506  and  for 
economic  injury  the  number  is  750600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006). 

Dated:  January  2, 1992. 
Alfred  E.  )udd. 

Acting  Assistant  Adminiitrator  for  Disaster 
Assistance. 

[FR  Doc.  92-705  Filed  1-10-42: 8:45  am] 
asjuNQ  cooc  sais-01-ii 


(Ueenae  No.  06/06-02M] 

Revelation  Rsaourees,  Ltd;  Surrender 

oil 


Notice  is  hereby  given  that  Revelation 
Resources,  Ltd.,  910  Travis  Street,  suite 
2411,  Houston.  TX  77002  has 
surrendered  its  License  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Act  of  1958,  as 
amended  (Act).  Revelation  Resources. 
Ltd.  was  licensed  by  the  Small  Business 
Administration  on  January  12, 1988. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
December  16, 1991,  and  accordingly,  all 
rights,  privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  fl^mpanies) 

Dated:  D4Cember  20. 1991. 
Wayne  S.  Fotn. 

Associate  Administrator  for  Investment 
[FR  Doc.  92-704  Filed  1-10-S2: 8:45  am] 
■NiJNB  cooc  I 


lUoenee  Na  09/0S-53S5] 

Soera  Capital  Corp.;  Ueenae  Surrandsr 

Notice  is  hereby  given  that  Sowa 
Capital  Corporation,  429  S.  Euclid  Stivet, 
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suite  A.  Anaheim,  California,  has 
Burrendered  its  license  to  operate  as  a 
small  business  investment  company 
under  section  301  [d)  of  the  Sntall 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Sowa  Capital 
Corporation  was  licensed  by  the  Small 
Business  Administration  on  April  7, 
1990. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  licensee  was  accepted  on 
Decembei  20. 1991  and  accordingly,  all 
rights,  privileges  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domuslic  Astri3l;)nt;e 
Program  No.  59.011.  Small  Bbsiiicss 
InvesUnent  Companies) 
Dated:  December  31,  ig»l. 

Wayne  S.  Foran, 

Associate  Adminislraiorfor  /iiwitmenl 
(FR  Doa  92-703  Filed  1-10-92;  8:45  nmj 
MUJNQ  COOC  W2S-0I-M  i 

Regton  IX  Advisory  Council  Meeting; 
Put>iic  Meeting  i 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  urea 
of  Honolulu,  will  hold  a  public  meeting 
at  9:30  a.m.  on  Tuesday,  )anuary  21, 
1992,  at  the  Prince  Kuhio  Federal 
Building,  300  Ala  Moana  Boulevard, 
Conference  Room  4113A,  fionoiulu, 
Hawaii,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
other  present. 

For  further  information,  write  or  call 
Mr.  Andrew  Poepoe,  District  Director, 
U.S.  Small  Business  Administration,  300 
Ala  Moana  Boulevard,  room  2213. 
Honolulu,  Hawaii  96850.  [808]  &41-2990. 

Dated:  January  3, 1992. 
CatoliiM ).  Beeflon, 

Assistant  Administrator.  Office  of  Advisory 
Councils. 

[FR  Doc  92-707  Filed  l-10-9t  8:45  am| 
Muma  COOC  MBS-01-* 


Region  IV  Advisory  CouncH  Meeting; 
Public  Meeting 


The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Raleigh,  will  hold  a  public  meeting 
from  10  a jn.  to  3  p.m.,  on  Wednesday, 
January  29, 1992,  at  the  Marriott 
Research  Triangle  Park  Hotel,  Duriiam, 
North  Carolina,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 


UMI 


For  further  information,  write  or  call 
Mr.  Gary  A.  Keel.  District  Director.  U.S. 
Small  Business  Administration,  200  N. 
College  Street,  suite  A-^OIS,  Chariotte. 
North  Carolina  28202-2173,  (704)  344- 
6563. 

Dated:  January  3. 1992. 
Carolina  {.  Beesoo, 

Assistant  Administrator.  Office  of  Advisory 
Councils. 
|FR  Doc.  92-706  Filed  1-10-92;  8:45  amj    - 

BKXINC  COOC  802S-«1-« 


DEPARTMENT  OF  STATE 
(Public  Notiot  15541 

Statutory  Debarment  Urtder  tite 
International  Traffic  in  Arms 
Regulations 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 

which  persons  have  been  statutorily 

debarred  pursuant  to  §  127.6(c)  of  the 

International  Traffic  in  Anns 

Regulations  (ITAR)  (22  CFR  parts  120- 

130). 

EFFECTIVE  DATE:  December  19, 1991. 

FOP  FURTHER  INFORMATION  CONTACT: 

Clyde  G.  Bryant  Jr.,  Chief,  Compliance 

Analysis  Division,  Office  of  Defense 

Trade  Controls,  Department  of  State 

(703-675-6650). 

SUPPLEMENTARY  INFORMATION:  Section 

38  (8)(4)(A)  of  the  Arms  Expert  Control 
Act  (AECA)  prohibits  the  issuance  of 
export  licenses  to  a  person,  or  any  party 
to  the  export  who  has  been  convicted  of 
violating  certain  U.S.  criminal  statutes, 
including  the  AECA.  The  term  "person" 
means  a  natural  person  as  well  as  a 
corporation,  business  association, 
partnership,  society,  trust,  or  any  other 
entity,  organization,  or  group,  including 
governmental  entities.  The  term  "party 
to  the  export"  means  the  president,  the 
chief  executive  officer,  and  other  senior 
officers  of  the  license  applicant;  the 
freight  forwarders  or  designated 
exporting  agent  of  the  license  applicant; 
and  any  consignee  or  end  user  of  any 
item  to  be  exported.  The  statute  permits 
certain  limited  exceptions  to  this 
prohibition  to  be  made  on  a  case-by- 
case  basis. 

Section  127.6  of  the  ITAR  authorizes 
the  Assistant  Secretary  of  State  for 
Politico-Military  A^airs  to  prohibit 
certain  persons  convicted  of  violating  or 
conspiracy  to  violate  the  AECA  from 
participating  directly  or  indirectly  in  the 
export  of  defense  articles  or  in  the 
furnishing  of  defense  services. 


Such  a  prohibition  is  referred  to  as  a 
statutory  debannent,  whidi.inay  be 
imposed  on  the  basis  of  judicial 
proceedings  that  resulted  in  a  conviction 
for  violating,  or  of  conspiring  to  violate, 
the  AECA.  See  22  CFR  127.e(c).  The 
period  for  debannent  will  normally  be 
three  years.  The  ITAR  provides  the 
Assistant  secretary  with  discretion  to 
determine  an  alternative  period  of  time 
for  debarment.  At  the  end  of  the 
debannent  period,  licensing  privileges 
may  be  reinstated  at  the  request  of  the 
debarred  person  following  the  necessary' 
interagency  consultations,  after  a 
thorough  review  of  the  circumstances 
surrounding  the  conviction  and  a  finding 
that  appropriate  steps  have  been  taken 
to  mitigate  any  law  enforcement 
concerns,  as  required  by  section  38(g)(4). 

Statutory  debarment  is  based  solely 
upon  the  outcome  of  a  criminal 
proceeding,  conducted-by  a  court  of  the 
United  States,  that  established  guilt 
beyond  a  reasonable  doubt  in 
accordance  with  due  process.  Thus, 
those  procedures  of  part  128  of  the  ITAR 
that  apply  to  administrative  debarment 
are  not  applicable  in  such  cases. 

During  die  period  of  debarment  the 
Department  of  State  will  not  consider 
applications  for  licenses  or  requests  for 
approvals  that  involve  any  person  or 
any  party  to  the  export  who  has  been 
convicted  of  violating  the  AECA,  or  of 
conspiracy  to  violate  the  AECA.  Persons 
who  have  been  statutorily  debarred  may 
appeal  to  the  Under  secretary  for 
International  Security  Affairs  for 
reconsideration  of  the  ineligibility 
determination.  A  request  for 
reconsideration  must  be  submitted  in 
writing  within  30  days  after  a  person 
has  been  informed  of  the  adverse 
decision. 

The  Department  of  state  policy 
permits  debarred  persons  to  apply  for 
an  exception  from  the  debarment  under  . 
section  38  (g)(4)(A)  of  the  AECA,  one 
year  after  the  date  of  the  debarment. 
Debarred  persons  may  seek  such  an 
exception  from  the  Director  of  the  Office 
of  Defense  Trade  Controls,  in 
accordance  with  section  38  (gK4)(A)  and 
under  22  CFR- 127.6.  If  the  exception  is 
granted,  the  debarment  wn'll  be 
suspended.  Any  decision  to  grant  an 
exception  can  be  made  cmly  after  the 
statutory  requirements  under  section 
38(g)(4)  have  been  satisfied. 

Pursuant  to  section  38  (gM4)(A}  of  the 
AECA  and  f  127.6  of  the  ITAR,  the 
Assistant  Secretary  for  Politico-Military 
Affairs  has  debarred  eight  persons  who 
have  been  convicted  of  violating  the 
AECA.  or  of  conspiracy  to  violate  the 
AECA. 
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These  persons  have  been  debarred  for 
a  three  year  period  following  their 
conviction,  and  have  been  so  notified  by 
a  letter  from  the  Office  of  Defense  Trade 
Controls.  Pursuant  to  section  127.6(c]  of 
the  ITAR,  the  names  of  these  persons 
(and  their  offense,  date  of  conviction(s] 
and  court  of  conviction(s))  are  being 
published  in  the  Fedecal  Register. 
Anyone  who  requires  additional 
information  to  determine  whether  a 
person  has  been  debarred  should 
contact  the  Office  of  Defense  Trade 
Controls. 

This  notice  involves  a  foreign  affairs 
function  of  the  United  States  and  is  thus 
excluded  htim  the  procedures  of  5  U.S.C. 
553  and  554  and  Executive  Order  12291 
(44  FR 13193).  It  implemenU  statutory 
and  regulatory  requirements  that 
entered  into  force  on  December  22, 1987 
and  April  4. 1998.  respectively. 

In  accordance  with  these  authorities 
the  following  persons  are  debarred  for  a 
period  of  three  years  following  their 
conviction  for  violating,  or  conspiring  to 
violate,  the  AECA  (name/offense/  date/ 
court):  « 

1.  H.  Leonard  Berg.  18  U.S.C  371. 
(conspiracy  to  violate  22  U.S.C.  2778), 
and  22  U.S.C.  2778,  June  23, 1989, 
Eastern  District  of  New  Yoric. 

2.  Ernesto  Botifoll.  18  U.S.a  371. 
(conspiracy  to  violate  22  U.S.C  2778). 
July  14, 1989,  Southern  District  of 
Florida. 

3.  Bemhard  Bowitz,  18  U.S.C.  371, 
(conspiracy  to  violate  22  U.S.C.  2778), 
March  17, 1989,  District  of  Nevada. 

4.  Grimm  Depanicis,  18  U.S.C.  371, 
(conspiracy  to  violate  22  U.S.C.  2778), 
and  22  U.S.C.  2778,  September  15, 1989, 
Eastern  District  of  New  York. 

5.  Leon  Albert  Lisbona,  18  U.S.C.  371, 
(conspiracy  to  violate  22  U.S.C.  2778), 
and  22  U.S.C.  2778,  June  23, 1969, 
Eastern  District  of  New  York. 

6.  Solomon  Schwartz,  18  U.S.C.  371. 
(conspiracy  to  violate  22  U.S.C.  2778), 
and  22  U.S.C.  2778,  June  23. 1989, 
Eastern  District  of  New  York. 

7.  Ali  Reza  Foyuzi  YouseH,  18  U.S.C. 
371,  (conspiracy  to  violate  22  U.S.C. 
2778),  and  22  U.S.C.  2778.  July  26. 1989. 
District  of  South  Carolina,  Rock  Hill 
Division. 

8.  Juwhan  Yun,  18  U.S.C.  371, 
(conspiracy  to  violate  22  U.S.C.  2778), 
September  18, 1989,  District  of  New 
Jersey. 

Dated:  January  7, 1992. 
William  B.  Robinson. 

Director  Office  of  Defense  Trade  Controls. 
Bureau  of  Politico  Military  Affairs, 
Department  of  State. 

(FR  Doc.  92-782  Filed  1-10-92;  8:45  am) 

BILUNO  CODE  471»-28-« 


[PubHc  Notice  1548] 

Unlt«d  States  Organization  for  th« 
Intofnational  Talayrapli  and  Talophona 
Consultativa  Committaa  (CCtTT); 
Meeting 

The  Department  of  State  announces 
that  the  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  will 
meet  on  February  4. 1992  at  9:30  a.m.  in 
room  1105  at  the  Department  of  State. 
2201  C  Street  NW.,  Washington,  DC 
20520. 

The  agenda  for  the  meeting  will 
include  items  necessary  to  begin  the 
preparatory  activities  for  the  upcoming 
Xth  CCITT  Plenary  Assembly 
(Standardization  Conference)  scheduled 
for  Espoo,  Helsinki,  Finland,  March  1- 
12. 1993,  general  issues  concerning 
organization,  study  program,  and  the 
Tinal  meetings  of  all  Study  Groups. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Persons  who  plan  to  attend 
should  so  advise  the  Office  of  Earl 
Barbely,  Department  of  State,  (202)  647- 
2592.  FAX  (202)  647-7407.  The  above 
includes  government  and  non- 
government attendees.  Ihiblic  visitors 
will  be  asked  to  provide  their  date  of 
birth  and  Social  Security  number  at  the 
time  they  register  their  intention  to 
attend  and  must  carry  a  valid  photo  ID 
with  them  to  the  meeting  in  order  to  be 
admitted.  All  attendees  must  use  the  C 
Street  entrance. 

Please  bring  60  copies  of  documents  to 
be  considered  at  this  meeting.  If  the 
document  has  been  mailed,  bring  only  10 
copies. 

Dated:  December  26, 1992. 
Eari  Barbely, 

Director.  Telecommunications  and 
Information  Standards.  Chairman.  U.S. 
CCm.  National  Committee. 
[FR  Doc.  92-720  Filed  1-10-92;  8:45  am] 
MLLMO  CODE  47KHI7-M 


IPuMic  Notice  1547] 

United  states  Organization  for  the 
International  Telegrapti  and  Telephone 
Consultative  Committee  (CCITT)  Study 
Group  D  Meeting;  Meeting 

The  Department  of  State  announces 
that  Study  Group  D  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 


Committee  (CCITT)  will  meet  on 
January  31, 1992  at  10  a.m.  in  room  1912 
and  on  March  24. 1992  at  10  a.m.  in  room 
1205  at  the  Department  of  State.  2201  C 
Street  NW.,  Washington,  DC  20520. 

The  purpose  of  the  meetings  will  be  to 
review  U.S.  contributions  for  the  April 
meetings  of  Study  Groups  VII  and  VIII, 
the  June  meeting  of  Study  Group  XVII, 
and  to  consider  any  other  business 
within  the  scope  of  Study  Group  D.  The 
Meetings  will  also  consider  proposals 
for  the  work  program  questions  to  be 
studied  during  the  next  four  year 
plenary  period. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Persons  who  plan  to  attend 
should  so  advise  the  Office  of  Gary 
Fereno,  Department  of  State,  (202)  647- 
0201,  FAX  (202)  647-7407.  The  above 
includes  government  and  non- 
government attendees.  Public  visitors 
will  be  asked  to  provide  their  date  of 
birth  and  Social  Security  number  at  the 
time  they  register  their  intention  to 
attend  and  must  carry  a  valid  photo  ID 
with  them  to  the  meeting  in  order  to  be 
admitted.  All  attendees  must  use  the  C 
Street  entrance. 

Dated:  December  26. 1991. 
Earl  Barbely, 

Director,  Telecommunications  and 
Information  Standards.  Chairman  U.S. 
CCITT,  National  Committee. 
(FR  Doc  92-721  Filed  l-10-fl2;  8:45  am) 

WLUNQ  CODE  47M-07-W 


DEPARTMEIfr  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Subcommittee;  Transport  Airplane  and 
Engine  Sui>committee;  FMght  T  est 
Working  Group 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  establishment  of 
Flight  Test  Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  a  Flight  Test  Working 
Group  by  the  Transport  Airplane  and 
Engine  Subcommittee.  This  notice 
informs  the  public  of  the  activities  of  the 
Transport  Airplane  and  Engine 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  J.  (Joe)  Sullivan,  Executive 
Director,  Transport  Airplane  and  Engine 
Subcommittee,  Aircraft  Certification 
Service  (AIR-3)  800  Independence 
Avenue.  SW..  Washington,  DC  20591, 
Telephone:  (202)  267-9554;  FAC:  (202) 
267-9562. 
SUPPLEMENTARY  INFORMATION: 

The  Federal  Aviation  Administration 
(FAA)  established  an  Aviation 
Rulemaking  Advisory  Committee  (56  FR 
2190,  January  22. 1991)  which  held  its 
first  meeting  on  May  23, 1991  (56  FR 
20492.  May  3, 1991).  The  Transport 
Airplane  and  Engine  Subcommittee  was 
established  at  the  meeting  to  provide 
advice  and  recommendations  to  the 
Director.  Aircraft  Certification  Service, 
FAA,  regarding  the  airworthiness 
standards  for  transport  category 
airplanes  and  engines  in  parts  25,  33  and 
35  of  the  Federal  Aviation  Regulations 
(1.4  CFR  parts  25,  33.  35).  At  its  meeting 
on  September  26, 1991  (56  FR  43055. 
August  30, 1991),  the  subcommittee 
agreed  to  establish  the  Flight  Test 
Working  Group.  Specifically,  the 
working  group's  task  is  the  following: 

Task 

The  Flight  Test  Working  Group  is 
charged  with  making  a  recommendation 
io  the  Transport  Airplane  and  Engine 
Subcommittee  concerning  disposition  of 
the  joint  Aerospace  Industries 
Association  of  America,  Inc.  (AlA)  and 
Association  Europenne  des 
Constructeurs  de  Material  Aerospatial 
(AECMA)  petition  for  rulemaking  dated 
May  22, 1990,  requesting  amendments  to 
§§  25.143(c)  and  (f).  25.149,  and  25.201  of 
the  Federal  Aviation  Regulations 
(Docket  No.  26250).  In  completing  this 
task,  the  working  group  should  review 
comments  received  in  response  to  this 
petition.  •  i 

Reports  ' 

The  working  group  will  develop  any 
combination  of  the  following  as  it  deem.s 
appropriate: 

i.  A  cira't  Notice  of  Proposed 
Rulemaking  proposing  the  requested  or 
modified  new  standards,  supporting 
economic  and  other  required  analysis, 
and  any  other  collateral  documents  the 
working  group  determines  are  needed; 
or 

2.  A  Denial  of  Petition  stating  the 
rationale  for  not  adopting  the  new 
standards  proposed  in  the  petition. 

The  working  group  chair  or  an 
alternate  should:  (a)  Recommend 
organizational  8tructure(s)  and  time 
line(s)  for  completion  of  this  effort, 
including  rationale,  for  subcommittee 
consideration  at  the  meeting  scheduled 
for  February  4. 1992;  (b)  give  a  status 


report  on  this  task  at  each  meeting  of 
the  subcommittee;  and  (c)  give  a 
detailed  conceptual  presentation  to  the 
subcommittee  before  proceeding  with 
the  drafting  of  documents  described  in 
paragraphs  1  and  2  above. 

The  Flight  Test  Working  Group  will  be 
comprised  of  experts  from  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  be  a  representative  of 
one  of  the  organizations  of  the  parent 
Transport  Airplane  and  Engine 
Subcommittee  or  of  the  full  Aviation 
Rulemaking  Advisory  Committee.  An 
individual  who  has  expertise  in  the 
subject  matter  and  wishes  to  become  a 
member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leaden  and  the  individual  will  be 
advised  whether  or  not  the  request  cah 
be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  information  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Flight  Test  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  January  3, 
1992. 

William  |.  Sullivan, 

Executive  Director,  Transport  Airplane  and 
Engine  Subcommittee,  Aviation  Rulemaking 
Advisory  Committee. 
(PR  Doc.  92-755  Filed  l-lCV-92;  8:45  amj 
WLUNG  CODE  49tO-13-M 


Aviation  Rulemaking  Advisory 
Committee;  General  Aviation  and 
Business  Airplane  Subcommittee;  Fuel 
Indicators  Working  Group 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  establishment  of  Fuel 
Indicators  Working  Group. 

summary:  Notice  is  given  of  the 
establishment  of  a  Fuel  Indicators 


Working  Group  by  the  General  Aviation 
and  Business  Airplane  Subcommittee. 
This  notice  informs  the  public  of  the 
activities  of  the  General  Aviation  and 
Business  Airplane  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  J.  (Joe)  Sullivan,  Executive 
Director.  General  Aviation  and  Business 
Airplane  Subcommittee,  Aircraft 
Certification  Service  (AIR-3),  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  Telephone:  (202) 
267-9554;  FAX:  (202)  267-9562. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Committee  (56  FR  2190.  January  22, 1991) 
which  held  its  first  meeting  on  May  23, 
1991  (56  FR  20492,  May  3. 1991).  The 
General  Aviation  and  Business  Airplane 
Subcommittee  was  established  at  that 
meeting  to  provide  advice  and 
recommendations  to  the  Director, 
Aircraft  Certification  Service,  FAA, 
regarding  the  airworthiness  standards 
for  standard  and  commuter  category 
airplanes  and  engines  in  part  23  of  ihe 
Federal  Aviation  Regulations,  and 
parallel  provisions  of  parts  91  and  135  of 
the  Federal  Aviation  Regulations.  At  its 
first  meeting  on  November  5. 1991  (56  FR 
54605;  October  22. 1991)  the 
subcommittee  established  the  Fuel 
Indicators  Working  Group.  Specifically, 
the  working  group's  task  is  the 
following: 

Task 

The  Fuel  Indicators  Working  Group  is 
charged  with  making  a  recommendation 
to  the  General  Aviation  and  Business 
Airplane  Subcommittee  concerning 
disposition  of  the  Aircraft  Owners  and 
Pilots  Association  (AOPA)  petition  for 
rulemaking  dated  July  16. 1990. 
requesting  amendments  to  S  23.1305(g) 
of  the  Federal  Aviation  Regulations 
(Docket  No.  26281)  to  allow  use  of 
differential  fuel  pressure  transducer 
flow-indicating  devices.  In  completing 
this  task,  the  working  group  should 
review  comments  received  in  response 
to  this  petition. 

Reports 

The  working  group  will  develop  any 
combination  of  the  following  as  it  deems 
appropriate: 

1.  A  draft  Notice  of  Proposed 
Rulemaking  proposing  the  requested  or 
modified  new  standards,  supporting 
economic  and  other  required  analysis, 
and  any  other  collateral  docimients  the 
working  group  determines  are  needed; 
or 
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2.  A  Denial  of  Petition  stating  the 
rationale  for  not  adopting  the  new 
standards  proposed  in  the  petition. 

The  working  group  chair  or  an 
alternate  should:  (a)  Recommend 
organizational  structurefs)  and  time 
line(s)  for  completion  of  this  effort 
including  rationale,  for  subcommittee 
consideration  at  the  meeting  scheduled 
for  January  29, 1992;  (b)  give  a  status 
report  on  this  task  at  each  meeting  of 
the  subcommittee;  and  (c]  give  a 
detailed  conceptual  presentation  to  the 
subcommittee  before  proceeding  with 
the  drafting  of  documents  described  in 
paragraphs  1  and  2  above. 

The  Fuel  Indicators  Working  Group 
will  be  comprised  of  experts  from  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  be  a  representative  of 
one  of  the  organizations  of  the  parent 
General  Aviation  and  Business  Airplane 
Subcommittee  nr  of  the  full  Aviation 
Rulemaking  Advisory  Committee.  An 
individual  who  has  expertise  in  the 
subject  matter  and  wishes  to  become  a 
member  of  the  working  group  should 
write  to  the  person  listed  under  the 

caption  FOR  FUflTNER  INFORMATION 

CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcoinmittee  chair  and  working  group 
leader;  and  the  individual  will  be 
advised  whether  or  not  the  request  can 
be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  information  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  conmiittee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Fuel  Indicators 
Woriung  Group  will  not  be  open  to  the 
pubUc,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  woricing  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  January  3, 
1992. 

William ).  SuUivaii, 

Executive  Director,  General  Aviation  and 
Business  Airpkme  Subcommittee,  A  viation 
Rulemaking  Advisory  Committee. 
[FR  Doc.  92-756  Filed  1-10-92: 8:45  am] 
WUJNQ  COW  4»ie-tMI 


Aviation  RuieiMking  Advisory 
Committee;  Qeneril  Aviation  and 
Business  Airplane  Subcommittee; 
Accelerated  Stalls  Working  Group 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  establishment  of 
Accelerated  Stalls  Working  Group. 

summary:  Notice  is  given  of  the 
establishment  of  an  Accelerated  Stalls 
Working  Group  by  the  General  Aviation 
and  Business  Airplane  Subcommittee. 
This  notice  informs  the  public  of  the 
activities  of  the  General  Aviation  and 
Business  Airplane  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  J.  (Joe)  Sullivan,  Executive 
Director,  General  Aviation  and  Business 
Airplane  Subconunittee,  Aircraft 
Certification  Service  (AIR-3),  800 
Independence  Avenue,  SW^ 
Washington,  DC  20591,  Telephone:  (202) 
267-9554;  FAX:  (202)  267-9562. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3, 1991).  The  General  Aviation  and 
Business  Airplane  Subcommittee  was 
estabUshed  at  that  meeting  to  provide 
advice  and  recommendations  to  the 
Director,  Aircraft  Certification  Service, 
FAA,  regarding  the  airworthiness 
standards  for  standard  and  commuter 
category  airplanes  and  engines  in  part 
23  of  the  Federal  Aviation  Regulations, 
and  parallel  provisions  of  parts  91  and 
135  of  the  Federal  Aviation  Regulations. 
At  its  first  meeting  on  November  5, 1991 
(56  FR  54605;  October  22, 1991).  the 
subcommittee  established  the 
Accelerated  Stalls  Working  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Task 

The  Accelerated  Stalls  Working 
Group  is  charged  with  making  a 
recommendation  to  the  General 
Aviation  and  Business  Airplane 
Subcommittee  concerning  disposition  of 
the  Fairchild  Aircraft  Corporation 
petition  for  rulemaking  dated  July  16, 
1990,  requesting  amendments  to 
S  23.203(a)(2)  of  the  Federal  Aviation 
Regulations  (Docket  No.  26143) 
concerning  accelerated  stalls.  In 
completing  this  task,  the  working  group 
should  review  comments  received  in 
response  to  this  petition. 


Reports 

The  working  group  will  develop  any 
combination  of  the  following  as  it  deems 
appropriate: 

1.  A  draft  Notice  of  Proposed 
Rulemaking  proposing  the  requested  or 
modified  new  standards,  supporting 
economic  and  other  required  analysis, 
and  any  other  collateral  documents  the 
working  group  determines  are  needed; 
or 

2.  A  Denial  of  Petition  stating  the 
rationale  for  not  adopting  the  new 
standards  proposed  in  the  petition. 

The  working  group  chair  or  an 
alternate  should:  (a)  Recommend 
organizational  structurefs)  and  time 
line(s)  for  completion  of  this  effort, 
including  rationale,  for  subcommittee 
consideration  at  the  meeting  scheduled 
for  January  29, 1992;  (b)  give  a  status 
report  on  this  task  at  each  meeting  of 
the  subcommittee;  and  (c)  give  a 
detailed  conceptual  presentation  to  the 
subcommittee  before  proceeding  with 
the  drafting  of  documents  described  in 
paragraphs  1  and  2  above. 

The  Accelerated  Stalls  Woricing 
Group  will  be  comprised  of  experts  from 
those  organizations  having  an  interest  in 
the  task  assigned  to  it.  A  working  group 
member  need  not  be  a  representative  of 
one  of  the  organizations  of  the  parent 
General  Aviation  and  Business  Airplane 
Subcommittee  or  of  the  full  Aviation 
Rulemaking  Advisory  Committee.  An 
individual  who  has  expertise  in  the 
subject  matter  and  wishes  to  become  a 
member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  further  information 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leaden  and  the  individual  will  be 
advised  whether  or  not  the  request  can 
be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  information  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Accelerated  Stalls 
Working  Group  will  not  be  open  to  the 
public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
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public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC.  on  January  3, 
1992. 


William  |.  Sullivan, 

Executive  Director,  General  Aviation  and 
Business  Airplane  Subcommittee,  Aviation 
Rulemaking  Advisory  Committee. 

(FR  Doc.  92-757  Filed  1-10-92;  8:45  am) 

WUMQ  CODE  4t10-13-M 

Aviation  Rulemaldng  Advisory 
Committee;  Emergency  Evacuation 
Sul>committee;  Performance 
Standards  Worlting  Group— New  Tasic 

AGENCY:  Federal  Aviation        i 
Administration  (FAA).  DOT.    | 
ACTION:  Notice  of  new  task  assignment 
for  the  Performance  Standards  Working 
Group. 


SUMMARY:  Notice  is  given  of  a  new  task 
assignment  for  the  Performance 
Standards  Working  Group  from  the 
Emergency  Evacuation  Subcommittee  of 
the  Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  the  Emergency 
Evacuation  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  J.  (Joe)  Sullivan.  Executive 
Director,  Emergency  Evacuation 
Subcommittee,  Aircraft  Certification 
Service  (AIR-3],  800  Independence 
Avenue.  SW,.  Washington.  DC  20591. 
Telephone:  (202)  267-9554;  FAX:  (202) 
267-9562. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23. 1991  (56  FR  20492. 
May  3, 1991).  The  Emergency 
Evacuation  Subcommittee  was 
established  at  that  meeting  to  provide 
advice  and  recommendations  to  the 
Directors.  FAA  Aircraft  Certiflcation 
and  Flight  Standards  Services,  on 
regulatory  standards  for  the  purpose  of 
enhancing  the  ability  of  passengers  to 
quickly  and  safely  evacuate  an  aircraft 
in  an  emergency.  At  its  first  meeting  on 
May  24, 1991  (56  FR  20492,  May  3, 1991). 
the  subcommittee  established  the 
Performance  Standards  Working  Group, 
and  assigned  it  a  task  (56  FR  31993;  July 
12. 1991).  At  the  subcommittee  meeting 
held  on  November  21, 1991  (56  FR  58113; 
November  11, 1991),  at  Oklahoma  City, 
OK.  the  subcommittee  assigned  an 


additional  task  to  the  Performance 
Standards  Working  Group: 

Task 

The  Performance  Standards  Working 
Group  is  charged  with  making  a 
recommendation  to  the  Emergency 
Evacuation  Subcommittee  concerning 
new  or  revised  emergency  evacuation 
requirements  and  compliance  methods 
that  would  eliminate  or  minimize  the 
potential  for  injury  to  full  scale 
demonstration  participants. 

Reports 

The  working  group  will  develop  and 
present  to  the  Emergency  Evacuation 
Subcommittee  for  consideration  any 
combination  of  the  following  as  it  deems 
appropriate: 

1.  A  draft  Notice  of  Proposed 
Rulemaking  proposing  new  emergency 
evacuation  requirements  with 
supporting  economic  and  other  required 
analysis,  and  any  other  collateral 
documents  the  working  group 
determines  appropriate;  or 

2.  If  new  or  revised  requirements 
standards  or  compliance  methods  are 
not  recommended,  a  draft  report  stating 
the  rationale  for  those 
recommendations. 

The  working  group  chair  (or  his 
designee)  should:  (a)  Recommend 
organizational  8tructure(8)  and  time 
line(s)  for  completion  of  this  effort, 
including  rationale,  for  subcommittee 
consideration  at  the  meeting  scheduled 
for  January  24, 1992;  (b)  give  a  status 
report  on  this  task  at  each  meeting  of 
the  subcommittee;  and  (c)  give  a 
detailed  conceptual  presentation  to  the 
subcommittee  of  the  group's 
recommendations  before  proceeding 
with  drafting  of  documents  described  in 
paragraphs  1  and  2  above.  ■ 

The  Performance  Standards  Working 
Group  will  be  comprised  of  experts  from 
those  organizations  having  an  interest  in 
the  task  assigned  to  it.  A  working  group 
member  need  not  be  a  representative  of 
one  of  the  organizations  of  the  parent 
Emergency  Evacuation  Subcommittee  or 
of  the  full  Aviation  Rulemaking 
Advisory  Committee.  An  individual  who 
has  expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  to  the 
person  listed  under  the  caption  FOR 

FURTHER  INFORMATION  CONTACT 

expressing  that  desire,  describing  his  or 
her  interest  in  the  task,  and  stating  the 
expertise  he  or  she  would  bring  to  the 
working  group.  The  request  will  be 
reviewed  with  the  subcommittee  chair 
and  working  group  leader,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 


The  Secretary  of  Transportation  has 
determined  that  the  information  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Performance 
Standards  Working  Group  will  not  be 
open  to  the  public,  except  to  the  extent 
that  individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  January  3. 
1992. 

William  |.  Sullivan, 

Executive  Director,  Emergency  Evacuation 
Subcommittee,  A  viation  Rulemaking 
Advisory  Committee. 

(PR  Doc  92-758  Filed  1-10:92;  8:45  am) 

MLUNO  COK  4t10-13-ll 


[Summary  Notice  No.  PEr91-1] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
df  prior  petitions.  ^ 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's  ^ 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  Hnal  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  February  3, 1992. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
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Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rule  Docket  (AGC-10), 

Petition  Docket  No ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G. 
FAA  Headquarters  Building  (FOB  lOA) 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  C.  Nick  Spithas,  OfHce  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591: 
telephone  (202)  267-9704. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC  on  January  7, 
1992. 

Denise  Castaldo, 

Manager,  Program  Management  Staff. 

Petitions  for  Exemption 

Docket  No.:  26668. 

Petitioner:  Metro  Air  Charter,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought:  To  allow 
Metro  Air  Charter,  Inc.  pilots  to 
perform  such  preventive  maintenance 
as  necessary  to  remove  and  reinstall 
seats  in  its  aircraft. 

Docket  No.:  Zeaai. 

Petitioner:  Airlift  International,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.356. 

Description  of  Relief  Sought:  To  permit 
Airlift  International's  F27  and  FH227 
aircraft  to  be  exempt  from  meeting  the 
Federal  Aviation  Administration 
(FAA)  deadlines  for  installation  of 
TCAS-II  equipment  by  December  30, 
1991. 

Dispositions  of  Petitions 

Docket  No.:  23856. 
Petitioner: 

Allison  Gas  Turbine  Division. 
General  Motors  Corporation. 

Sections  of  the  FAR  Affected:  40  CFR 
87.7(b). 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  Allison  Gas 
Turbine  Division  of  General  Motors 

Corporation  from  the  exhaust 

emissions  requirements  of  40  CFR 
87.21.  Affected  are  those  engines 
manufactured  on  or  after  January  1, 
1984.  The  engines  for  which  the 
exemption  is  requested  are  the  Model 
501-D22  series  commercial  version  of 


the  ZT56  turboprop  engines  covered 
by  amended  type  certificate  No.  282. 

Grant,  December  30, 1991,  Exemption 
No.  5383 

Docket  No.:  25940. 

Petitioner:  Air  Transportation. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5149  which  allows  Air  Transportation 
to  remove  and  reinstall  aircraft  cabin 
seats  in  the  company's  Cessna  182-C 
aircraft.  Exemption  No.  5149  expires 
February  28, 1992. 

Grant,  December  20, 1991,  Exemption 
No.  5149A 

Docket  No.:  2G303. 

Petitioner:  Florida  Aircraft  Leasing 
Corporation.  

Sections  of  the  FAR  Affected:  U  CFR 
91.9(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Florida  Aircraft 
Leasing  Corporation  to  operate  its 
McDonnell  Douglas  DC-6A  and  DC- 
6B  aircraft  at  a  5  percent  increased 
zero  fuel  and  landing  weight  for  the 
purpose  of  operating  all-cargo  aircraft 
under  the  terms  of  part  125  of  the 
FAR. 

Grant,  December  31, 1991,  Exemption 
No.  5388 

i?ocAe/Ato.;  26346. 

Petitioner:  United  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.417(c)(l)(i). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  one-time 
firefighting  drill  required  by 
S  121.417(c)(l)(i)  to  be  accomplished 
by  using  simulation  rather  than  by 
extinguishing  an  actual  fire. 

Denial,  December  24, 1991,  Exemption 
No.  5387 

Docket  No.:  2f&12. 

Petitioner:  Reeve  Aleutian  Airways,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.356(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Reeve  Aleutian 
Airways,  Inc.  to  equip  only  25  percent 
of  its  fleet  of  aircraft,  rather  than  the 
50  percent  figure  required  in 
S  121.356(a),  with  a  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS)  n 
by  December  30, 1991. 

Denial,  December  23, 1991,  Exemption 
No.  5382 

Docket  No.:  20532. 

Petitioner:  McCall  Air  Taxi,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  properly  trained 
pilots  employed  by  MATCO  to  covert 
the  cabins  of  its  aircraft  operated 
under  FAR  part  135  from  passenger  to 


cargo  conTigurations,  and  the  reverse, 
by  removing  and  replacing  passenger 
seats  when  such  aircraft  are 
specifically  designed  for  that  purpose. 

Grant,  December  20, 1991,  Exemption 
No.  5381 

Docket  No.:  26547. 

Petitioner:  Florida  West  Airlines,  In& 

Sectioiis  of  the  FAR  Affected:  14  CFR 
145.35  and  145.37(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Florida  West 
Airiines,  Inc.  to  add  a  McDonnell 
Douglas  DC-8  rating  to  its  repair 
station  certificate. 

Grant  December  30, 1991,  Exemption 
No.  5386 

Docket  No.:  2S725. 

Petitioner:  Air  Berlin,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.356  (a)  and  (c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Berlin,  Inc. 
to  operate  two  Boeing  737  (B-737) 
airplanes  that  are  not  equipped  with 
an  approved  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS)  II 
and  the  appropriate  class  of  Mode  S 
transponder  for  up  to  6  months  after 
the  December  30, 1991,  compliance 
date. 

Grant,  December  30, 1991,  Exemption 
No.  5364 

[FR  Doc.  92-750  Filed  1-10-42: 8:45  am] 
MUMQ  COOS  4l10-1>-« 


Federal  Highway  Administration 

Environmental  impact  Statement  SR 
20,  Deception  Pass  State  Partt  to 
Gibraltar  Road.  SitagH  County. 
Washington 

AOCNCV:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTIOM:  Notice  of  intent.       

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Skagit  County,  Washington. 
FOR  FURTHER  INFORMATION  CONTACH 
Barry  F.  Morehead,  Federal  Highway 
Administration,  Evergreen  Plaza 
Building,  suite  501,  711  South  Capitol 
Way,  Olympia,  Washington  98501, 
Telephone:  (206)  753-2120;  E.R.  Burch, 
State  Design  Engineer,  Department  of 
Transportation,  Highway 
Administration  Building,  Olympia. 
Washington  98504.  Telephone:  (206)  753- 
6141;  or  Ronald  Q.  Anderson,  District 
Administrator,  Washington  State 
Department  of  Transportation,  District 
One,  15325  BE..  30th  Place,  Bellevue, 
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Washington  g8007-«538.  Telephone  (206) 

764-4020. 

SUmEMENTARV  mFORMATION:  The 

FWHA,  in  cooperation  with  the 
Washington  State  Department  of 
Transportation  (WSDOT)  will  prepare 
an  EIS  on  a  proposal  to  address  safety 
issues  within  this  four  mile  segment  of 
SR20. 

Alternatives  to  be  considered  include 
the  improvement  of  the  existing 
alignment,  construction  on  a  new 
alignment,  construction  on  a 
combination  of  existing  and  new 
alignment  and  a  no  action  alternative. 
Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
the  appropriate  federal,  state,  and  local 
agencies  as  well  as  citizens  and 
organizations  that  have  expressed 
interest  in  this  project.  A  series  of 
meetings  with  the  public,  interested     * 
community  groups  and  governmental 
agencies  will  be  held  beginning  in  the 
Winter  of  1992.  In  addition, 
advertisements  offering  interested 
persons  the  opportunity  to  attend  and 
offer  comments  at  a  public  hearing  will 
be  published  prior  to  publication  of  the 
draft  environmental  impact  statement. 
Public  notice  of  actions  related  to  the 
proposal  \^hich  identify  the  date,  time, 
place  and  nuciings  and  note  the  length 
of  review  periods  will  be  published 
when  appropriate.  j 

To  ensure  that  the  full  radge  of  issues 
related  to  this  proposed  project  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
Directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.) 

The  regulations  implementing  Executive 
Order  12372  regarding  intergovernmental 
consultation  of  federal  programs  and 
activities  apply  to  this  program 

Issued  on  Decemi5er  20, 1991. 
Sharon  R.  Price, 

Area  Engineer.  Olympia.  Washington. 
(FR  Doc.  92-714  Filed  .1-10-92;  8:45  am  J 

MLUHO  CODE  4W1-3a-ll 


National  Motor  Carrier  Advisory 
Committee  (Meeting 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACnow;  Notice  of  public  meeting. 

summary:  The  FHWA  announces  that 
the  National  Motor  Carrier  Advisory 
Committee  (NMCAC)  will  hold  its  next 


meeting  on  January  22, 1992.  400  7th 
Street,  SW.,  room  4200,  Washington,  DC. 
The  meeting  will  be  from  9  a.m.  to  3  p.m. 
The  focus  of  the  meeting  is  on  the  new 
reauthorization  legislation,  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (Pub.  L  102-240). 
The  meeting  is  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Douglas ).  McKelvey,  Federal 
Highway  Administration,  HIA-20,  room 
3104,  400  Seventh  Street,  SW., 
Washington.  DC  20590,  (202)  366-1861. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday,  except 
for  legal  holidays. 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 
Issued  on:  January  7. 1992. 
T.D.  Larson, 

Administrator. 

(FR  Doc.  92-744  Filed  1-10-92;  8:45  am) 

BILUNG  COOC  4aiO-22-M 


National  Higtiway  Traffic  Safety 
Administration 

Federal  Highway  Administration 

(Docket  No.  90-07,  NoUce  No.  21 

Critical  Automated  Data  Reporting 
Elements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  and 
Federal  Highway  Administration 
(FHWA),  DOT. 

ACTION:  Notice  announcing  the  Critical 
Automated  Data  Reporting  Elements  for 
Highway  Safety  Analysis  (CADRE). 

summary:  This  notice  is  being  issued  to 
announce  a  final  list  of  Critical 
Automated  Data  Reporting  Elements  for 
Highway  Safety  Analysis  (CADRE). 
CADRE  was  initiated  by  NHTSA  to 
improve  the  quality  and  analytic  utility 
of  automated  state  traffic  records  files 
by  identifying  a  small  set  of  accident 
data  all  states  should  incorporate  in 
their  accident  reports  and  automated 
files.  NHTSA  and  FHWA  believe  if 
states  would  collect  these  data  elements 
and  include  them  in  automated 
databases,  the  usefulness  of  these  files 
as  a  source  of  information  for  highway 
safety  analysis  would  increase 
dramatically.  This  action  reflects  both 
NHTSA's  and  FHWA's  interest  in 
improving  the  analytic  utility  of  state 
highway  safety  data. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Charles  J.  Venturi,  National  Center 
for  Statistics  and  Analysis,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590;  phone  (202)  366^709. 
SUPPUMENTARV  INFORMATION: 


Section  1 — Background 

Highway  safety  program  professionals 
are  dependent  on  accurate  and  complete 
data  to: 

— Identify  problems,  and  evaluate  the 
effectiveness  of  highway  safety  efforts 
and  program  activities. 

— Assess  the  relationship  between  the 
vehicle  and  roadway  characteristics, 
crash  propensity,  and  injury  severity 
to  support  the  development  or 
evaluation  of  highway  safety 
programs. 

The  purpose  of  CADRE  is  threefold: 
— Improve  the  analytic  utility  of  states' 

police  reported  accident  and  related 

data  files. 
— Provide  consistent  and  uniform  data 

definitions/terminology. 
— ^Facilitate  the  exchange  of  information 

about  highway  safety  technology 

among  states. 

Government  agencies,  whether 
Federal,  state,  or  local,  need  reliable 
and  accurate  information  to  perform  the 
necessary  functions  of  identifying 
problems,  formulating  solutions  to  these 
problems,  defining  policy,  and 
evaluating  programs.  One  of  the  critical 
areas  for  which  all  levels  of  government 
have  responsibility  is  highway  safety. 
Motor  vehicle  crashes  are  responsible 
for  half  of  all  accidental  deaths.  In 
recent  years,  more  than  45,000  lives  are 
lost  and  hundreds  of  thousands  of 
persons  injured  as  a  result  of  motor 
vehicle  crashes.  The  societal  costs  of 
those  crashes  exceed  $74  billion 
annually. 

Use  of  complete  and  accurate  data 
maintained  in  computerized  data  files  is 
required  to  develop  and  support  the 
highway  safety  programs  intended  to 
reduce  this  toll.  The  data  to  support 
these  programs  come  from  a  myriad  of 
sources,  e.g.,  police  crash  reports,  driver 
licensing  files,  vehicle  registration 
records,  highway  records,  EMS/hospital 
injury  records,  etc. 

Among  these  data  sources,  the  police 
crash  report  is  the  most  important.  The 
crash  report  provides  the  basic 
information  about  traffic  crashes  which, 
when  aggregated  with  data  from  other 
sources,  forms  the  b»sis  for  all  highway 
safety  analyses. 

Many  improvements  in  the  quality, 
quantity,  and  timeliness  of  police 
reported  crash  data  have  been  realized 
since  the  passage  of  the  Highway  Safety 
Act  of  1966.  Despite  these 
improvements,  however,  problems 
remain.  Data  are  not  uniform,  making  it 
difficult  to  evaluate  program 
effectiveness.  In  many  cases,  important 
data  are  missing,  greatly  limiting  the 
types  of  programs  that  can  be  evaluated. 
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Further,  errors  in  data  coding  and  entry 
greatly  reduce  the  usefulness  of  some 
states'  data  as  a  source  of  information 
for  supporting  their  highway  safety 
program  efforts. 

1^6  National  Highway  Traffic  Safety 
Administration  and  the  Federal 
Highway  Administration  believe  the 
analytic  utility  of  state  automated 
accident  files,  can  be  greatly  improved  if 
states  would  emphasize  the  uniform 
collection  and  automation  of  a  small 
number  of  critical  data  elements.  These 
data,  when  combined  with  other 
information,  form  the  basis  for  an 
analytic  tool  of  great  utility  to  highway 
safety. 

CADRE  is  composed  of  selected  data 
elements  that  describe  the 
characteristics  of  the  crash,  the  vehicles, 
the  roadway  and  persons  involved.  All 
states  are  encouraged  to  collect  these 
elements  on  their  automated  traffic 
records  files.  CADRE  data  elements 
need  not  be  obtained  from  the  police 
crash  report.  Some  of  the  data  could  be 
obtained  using  advanced  technology 
such  as  Bar  Code  Readers,  Clipboard 
Computers,  Global  Positioning, 
Photogrammetry,  etc.  Some  of  the  data 
could  also  be  obtained  from  other 
sources  through  file  linking,  e.g.  Vehicle 
Identification  Numbers  obtained  from 
vehicle  registration  files. 

The  data  elements  in  CADRE  have 
been  selected  for  emphasis  because  they 
are  essential  for  conducting  analyses  of 
highway  safety  issues  and  because  they 
are  the  data  elements  where  the  most 
serious  deficiencies  in  collection  and 
automation  exist.  CADRE  elements  need 
not  appear  on  the  police  crash  report 
form  as  long  as  they  are  readily 
available  in  another  data  base  and  can 
be  merged  with  automated  data  from 
police  reports. 

Benefits 

NHTSA  and  FHWA  believe  that  the 
CADRE  for  Highway  Safety  Analysis,  if 
collected  and  automated,  would  lead  to 
improved  crash  data  analysis  at  all 
governmental  levels: 

Public  Benefits 

The  motoring  public  will  benefit 
directly  from  improved  vehicle  and 
highway  safety.  By  identifying  problems 
and  maximizing  use  of  scarce  resources, 
a  reduction  in  injuries  and  fatalities 
could  be  achieved  and  vast  amounts  of 
dollars  could  be  saved  through  the 
lowering  of  property  damage  crashes 
and  costs  associated  with  treatment  for 
crash  induced  injuries. 

State  and  Local  Benefits 

The  states  would  have  an  improved 
data  source  which  could  be  used  to 


support  their  highway  safety  programs. 
Resources  could  be  more  appropriately 
applied  to  the  most  important  programs. 
Many  of  these  elements  are  essential  for 
examining  the  benefit  of  safety  belt  use 
laws,  alcohol  laws,  and  especially  for 
local  jurisdictions,  various  law 
enforcement  issues.  Other  elements  will 
help  support  file  linkages  to  look  at 
public  safety  issues  and  the  question  of 
how  much  traffic  crashes  are  costing  the 
state  and,  ultimately,  who  pays.  States 
could  also  compare  themselves  with 
their  nei^bors  to  determine  the  relative 
extent  of  their  highway  safety  problem, 
and  to  help  set  program  priorities. 

Federal  Benefits 

NHTSA  and  FHWA  conduct 
considerable  numbers  of  analyses  using 
state  crash  data.  Data  are  used  to 
support  basic  research,  identify  the  need 
for  demonstration  projects,  and  evaluate 
countermeasures.  Including  the  CADRE 
in  state  computerized  files  would  have  a 
direct  impact  on  the  validity  of  analyses 
done  with  these  data.  In  addition,  it 
would  materially  help  with  the 
identification  of  vehicle  design 
characteristics  which  are  related  to 
increased  crash  and  injury  propensity, 
or  the  evaluation  of  countermeasures 
which  are  intended  to  reduce  vehicle 
crash  and  injury  occurrence. 

Implementing  the  improvements  and 
uniformity  for  these  data  elements  will 
require  a  commitment  by  all  parties. 
Local,  state  and  Federal  entities  must 
work  together  to  improve  the  quality  of 
these  data  bases  thus  ensuring  the 
availability  of  useful  data  for  highway 
safety  purposes.  If  we  are  to  manage  our 
highway  safety  program  effectively,  at 
all  levels  of  government,  we  need 
complete  and  accurate  data.  Adoption 
of  CADRE  would  help  meet  that  goal. 

Proposed  CADRE 

In  May  1990,  NHTSA  published  the 
proposed  CADRE  in  the  Federal  Register 
(55  FR 18220). 

Proposed  CADRE  Elements  of  May  1990 

Accident  Level  Elements 

1.  First  Harmful  Event 

2.  Speed  Limit. 

Vehicle  Level  Elements 

3.  Vehicle  Identification  Number 
(VIN). 

4.  Location  and  Extent  of  Vehicle 
Damage. 

Person  Level  Elements 

5.  Age. 

6.  Seating  Position. 

7.  Occupant  Protection  System  Type 
and  Use. 

8.  Ejection/Entrapment/Extrication. 


9.  Body  Region  Injured. 

10.  Treatment/Disposition  of  Injured. 

11.  BAC  Test  Results. 

Discussion  of  Conunenti 

More  than  100  comments  were 
received  from  many  segments  of  the 
highway  safety  community.  Those  who 
responded  included  the  following:  41 
States,  25  Police  Agencies,  6 
Universities,  2  Public  Health  Services,  3 
Auto  Companies,  9  Highway  Safety 
Organizations,  and  15  Others. 

The  respondents  identified  a  number 
of  specific  issues  related  to  CADRE  and 
its  implementation,  including: 

1.  CADRE  comments  should  be 
examined  by  a  task  force  of  technical 
experts  to  provide  a  broader  highway 
safety  perspective. 

2.  The  need  for  a  voluntary  (not 
mandatory)  program  of  compliance  with 
CADRE. 

3.  Use  of  National  data  standards 
when  creating  data  element  code 
structures. 

4.  Vehicle  Identification  Number 
(VIN)  data  should  be  part  of  the  final 
CADRE. 

5.  Ability  to  link  multiple  data  files  in 
the  state  traffic  records  system  will 
provide  for  improved  reporting  for 
analysis. 

6.  Police  are  not  trained  to  collect 
accurate  injury  data,  therefore  such  data 
should  be  deleted  bom  CADRE. 

7.  The  Alcohol  element  should  be 
expanded  to  include  Prug  data. 

8.  The  National  Governors' 
Association  Heavy  Truck  data  elements 
should  be  associated  with  the  CADRE 
activity. 

1.  Task  Force 

In  response  to  suggestions  that  a  task 
force  of  national  experts  review 
comments  to  the  docket  a  task  force  of 
safety  professionals  was  created, 
through  the  National  Safety  Council, 
representing  a  broad  spectrum  of 
constituencies  including  groups 
representing  state  and  local  officials, 
police,  academia,  manufacturers,  etc. 
(see  Appendix  #1  Task  Force).  The  Task 
Force  members  reviewed  the  docket  and 
provided  NHTSA  with  their  individual 
viewpoints.  The  Task  Force  met  twice  to 
develop  its  comments,  and  provided 
NHTSA  with  a  final  report  which  was 
helpful  to  the  Agency  in  developing  the 
fmal  CADRE.  A  copy  of  the  final  report 
has  been  placed  in  the  public  docket  90- 
07,  and  can  be  requested  by  the  public 
by  voiting  to  NHTSA  Docket  Section, 
room  5109,  Nassif  Building,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Please  refer  to  Docket  #90-07.  Notice. 
02. 
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2.  Not  Mandatory 

Many  respondents  felt  states  should 
not  be  required  to  implement  CADRE. 
Members  of  the  Task  Force  agreed  that 
a  mandatory  requirement  would  not: 
lead  to  improvements  in  effective  use  of 
crash  data,  but  would  simply  alienate 
the  departments  doing  the  work.  CADRE 
should  not  be  mandatory-  While  the 
commenters  advised  against  making  the 
CADRE  mandatory,  a  vast  majority  of 
respondents  felt  the  time  for  a  CADRE- 
like  program  was  long  overdue. 

NHTSA  and  FHWA  are  publishing 
CADRE  in  the  Federal  Register  because 
it  is  the  most  efficient  and  direct  way  of 
informing  the  highway  safety 
community.  This  notice  does  not  impose 
regulatory  requirements.  The  states  are 
encouraged  but  are  not  required  to 
adopt  the  CADRE.  , 

3.  Standards  I 

Many  respondents  suggested  that 
whatever  data  were  finally  selected  as 
CADRE  elements  be  coordinated  with 
national  data  standards  dociiments  such 
as  the  Data  Element  Dictionary  (D20.1) 
and  the  Manual  on  Classification  of 
Motor  Vehicle  Traffic  Accidents  (D16.1). 
There  was  no  disagreement  on  the  Task 
Force  that  each  element  should  be  as 
close  to  national  data  standards  as 
possible. 

Both  NHTSA  and  FHWA  have  always 
feltnaiion.il  data  standards  should  be 
applied  when  building  data  systems 
whether  they  are  used  locally  or  on  a 
nationwide  basis. 

Every  attempt  was  made  to  encourage 
and  foster  data  standardization,  when 
possible. 

The  latest  version  of  the  draft  ANSI 
D20.1,  Data  Element  Dictionary,  and 
ANSI  D16.1.  Manual  On  Classification 
Of  Motor  Vehicle  Traffic  Accidents, 
have  been  used  as  the  source  for 
particular  data  elements.  In  certain 
elements,  some  of  the  values  within 
elements  have  been  shortened,  but  they 
still  retain  the  basic  D20  and  Die  code 
structure. 

CADRE  does  not  intend  to  supersede 
the  D20  and  D16  update  process.  As 
D20.1  is  now  being  reviewed  for  ballot 
and  for  eventual  adoption  by  the  ANSI 
organization,  the  CADRE  activity  is 
being  coordinated  with  the  D20  update 
to  make  sure  CADRE,  D20,  and  D16  will 
be  using  the  same  definitions  and  code 
structures.  If  the  final  D20  differs  from 
CADRE.  CADRE  will  be  modified  to 
reflect  the  D20  values. 

4.  Vehicle  Identification  Number 

Respondents  from  academia  and  the 
automotive  industry  were  adamant  that 
the  element  Vehicle  Identification 


Number  (VIN)  remain  a  CADRE  element 
as  they  believed  VIN  is  the  most 
efficient  means  to  provide  a  vast  array 
of  vehicle-related  data.  The  Task  Force 
also  felt  that  VIN  could  be  used  as  an 
accurate  means  of  identifying  stolen 
vehicles,  for  verifying  the  crash 
involvement  of  specific  vehicles,  and  for 
examining  the  crash  experience  of 
particular  vehicle  designs.  However, 
there  are  considerable  collection 
problems  which  will  have  to  be 
surmounted.  Future  VIN  data  collection 
will  probably  be  handled  by  stripe  and 
bar  code  readers  found  in  the  police 
vehicle  (Clipboard  Computer  will 
eventually  have  a  bar  code  reader  as 
part  of  the  basic  system). 

The  problem  for  the  present  could  be 
handled  by  linking  vehicle  tag  number 
to  the  registration  file  which  contains 
the  VIN,  although  effort  would  have  to 
be  expended  to  identify  the  VIN  for  out 
of  state  vehicles  such  as  use  of  stripe 
and  bar  code  readers  etc. 

5.  Data  Linkage 

Each  member  of  the  Task  Force,  as 
well  as  some  respondents  felt  states 
should  include  data  in  their  traffic 
records  system  to  link  multiple  data  files 
to  provide  needed  data  for  analysts.  The 
element.  Date  of  Birth,  evolved  from  the 
original  CADRE  element  Age.  The  Task 
Force  report  recommended  that  the  Age 
element  be  changed  to  Date  of  Birth  so  it 
can  be  used  as  a  critical  data  linkage 
element  from  the  accident  file  to  the 
emergency  medical  services  and 
hospital  files.  Reports  generated  with 
input  from  these  files  can  provide  the 
analyst  with  injury  data  lacking  in  the 
accident  data,  but  essential  for  effective 
analysis.  NHTSA  and  FHWA  believe 
the  future  development  of  accident/EMS 
data  linkage  will  depend  on  such  non- 
personal  data  elements  as  Date  of  Birth. 
The  Task  Force  recommended  that  the 
Roadway  Linkage  elements  be  added  to 
permit  linkage  to  other  highway  safety 
files  such  as  traffic  volumes  and 
roadway  inventory  files  to  obtain  data 
for  better  analysis.  Linkage  of  state 
police  accident  reports  with  these  files 
through  common  site  location  elements 
permits  states  to  conduct  such  analyses. 

6.  Injury  Data 

Many  respondents  expressed  concern 
that  original  element.  Body  Region 
Injured,  could  not  be  accurately  coded 
by  police  at  the  scene  of  the  accident  as 
the  police  are  not  trained  to  make 
medical  diagnoses.  Members  of  the  Task 
Force  agreed  that  the  element  Body 
Region  Injured  should  be  deleted  fit)m 
CADRE.  The  Agencies  agree  with  that 
position  and  have  removed  it  from  the 
final  CADRE. 


7.  Drug  Data 

Some  Task  Force  members  and 
respon.'onfs  felt  the  Alcohol  element 
should  be  expanded  to  include  data  on 
drugs.  7  he  agencies  agree  and  have 
expanfiffj  the  element  to  include  drug 
data,  it  Aiaa  also  recommended  that  this 
element  need  not  necessarily  appear  on 
the  accident  report  form  as  long  as  it 
was  available  on  the  automated  traffic 
records  system. 

8.  NGA  Heavy  Truck  Data 

As  part  of  a  separate  report,  the 
Federal  Highway  Administration, 
working  with  the  National  Governors' 
Association  (NGA),  has  identified  a 
critical  set  of  data  elements  for  heavy 
truck  analysis.  This  effort  is 
complementary  to  the  CADRE  effort  as 
both  are  concerned  with  improving  the 
analytic  utility  of  police  reported  crash 
data'  The  truck  data  elements  have  been 
addressed  in  the  NGA  publication 
entitled  "Supplemental  Truck  and  Bus 
Accident  Report."  There  is  no  conflict 
between  the  NGA  and  CADRE  data 
elements.  When  states  implement  both 
sets  of  elements  it  is  important  to  assure 
that  modifications  will  accommodate 
both  NGA  and  CADRE  data  elements. 

The  NGA  activity  is  designed  to 
provide  reliable,  uniform  and 
comprehensive  data  on  truck  and  bus 
accidents  that  involve  injury  and 
property  damage.  Uniform  truck  data 
collection  by  the  states  would  permit  a 
comprehensive  look  at  the  truck  safety 
problem  and  make  interstate 
aggregation  of  data  possible. 

The  CADRE  elements  have  been 
grouped  in  three  general  categories: 
Accident.  Vehicle  and  Person.  CADRE 
data  elements,  values  and  definitions 
conform  with  the  ANSI  D16.1,  Manual 
on  Classification  of  Motor  Vehicle 
Traffic  Accidents.  Crash  data  are 
needed  to  provide  general 
characteristics  about  the  circumstances 
of  the  accident  and  to  properly  classify 
the  crash  into  categories  necessary  for 
highway  safety  analysis. 

Data  to  identify  and  classify  each 
vehicle  involved  in  the  crash  is  also 
essential.  Hiis  information  permits 
analysis  of  differences  in  numbers  of 
crashes  and  frequency  of  injuries 
associated  with  different  types  of 
vehicles  and  countermeasures.  Data 
about  each  person  in  the  crash  permit 
association  of  crash  outcomes  with 
vehicle  characteristics  and  evaluation  of 
occupant  protection  issues.  The  data  file 
must  be  structured  so  that  each  person 
in  the  crash,  including  uninjured 
occupants,  can  be  identified  as  an 
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occupant  of  one  of  the  involved  vehicles 
or  as  a  nonoccupant. 

This  notice  announces  the  completion 
of  the  final  version  of  CADRE. 

Section  2— Detailed  CADRE  Description 

The  following  data  elemenis  represent 
the  agencies'  ftnal  list  of  elements  that 
comprise  the  CADRE. 

The  agencies  developed  this  final 
version  after  careful  review  of  the 
written  comments  to  the  May  1990 
notice  and  considerable  discussion  with 
states,  safety  professionals,  traffic 
records  specialists,  manufacturers  and 
other  interested  parties  at  the  two  task 
force  meetings. 

Final  CADRE  Elements 

Accident  Level  Elements 

1.  Manner  of  Collision. 

2.  First  Harmful  Event. 

3.  Relation  To  Roadway. 

4.  Maximum  Speed  Limit. 

5.  Roadway  Linkage. 

Vehicle  Level  Elements  (Each  vehicle 
involved  in  Crash) 

'    6.  Most  Harmful  Event. 

7.  Vehicle  Identification  Number 
(VIN). 

8.  Towed  Due  To  Damage. 

9.  Damaged  Areas. 

10.  Extent  of  Deformity. 

Person  Level  Elements  (Each  person, 
occupant  or  driver,  involved  in  Crash) 

11.  Seating  Position— Occupant  level. 

12.  Occupant  Protection  System  Use — 
Occupant  level. 

13.  Air  Bag  Deployed— Occupant 
level. 

14.  Date  of  Birth — Person  level. 

15.  Ejection— Occupant  level. 

16.  Trapped/Extrication — Occupant 
level. 

17.  Transported  to  Medical  Facility- 
Person  level. 

18.  Alcohol/Drug  Involvement — 
Driver  level. 

There  are  differences  in  data  elements 
and  code  structures  between  the 
Proposed  CADRE  and  the  Final  CADRE 
data  Elements.  At  the  Accident  level, 
the  elements  First  Harmful  Event  and 
Speed  Limit  code  structures  were 
adjusted  slightly  to  reduce  the  number 
of  values  within  each  element.  However, 
it  was  determined  that  good  evaluation 
would  require  the  addition  of  three  more 
elements  including  Manner  of  CoUision, 
Relation  to  Roadway  and  Roadway 
Linkage.  Roadway  Linkage  is  a 
composite  of  other  data  elements 
needed  to  link  state  poUce  accident 
reports  with  trafflc  and  roadway 
inventory  Hies.  Roadway  Linkage  will 
be  used  instead  of  the  individual 
elements  such  as  (TrafHcway  Identifier, 


Route  Signing,  Milepoint,  State,  City  and 
County). 

At  the  Vehicle  Level,  both  VIN  and 
Extent  of  Deformity  were  retained. 
Location  of  Damage  was  merged  with 
the  new  element  Damaged  Areas.  There 
are  two  new  elements  in  this  section. 
Most  Harmful  Event  and  Towed  Due  to 
Damage.  The  code  structure  for^ost 
Harmhil  Event  is  identical  to  the 
Accident  Level  element  First  Harmful 
Event.  Towed  Due  to  Damage  was 
added  because  of  the  wide  disparity  in 
threshold  damage  dollar  amounts  among 
the  states.  Collection  of  this  element  will 
permit  better  comparison  of  data 
between  states. 

Person  Level  elements  were  increased 
from  seven  to  eight  elements,  with  one 
element  being  dropped  (Body  Region 
Injured).  This  element  was  dropped 
because  it  was  felt  that  police  are  not 
qualified  to  make  injury  diagnoses. 

The  element  Age  was  renamed  Date 
of  Birth,  and  a  slight  change  made  in  the 
code  structure.  The  old  element 
Ejection/Entrapment/Extrication  was 
separated  into  two  elements  named 
Ejection  and  Trapped/Extrication. 
Treatment/Disposition  of  Injured 
element  was  changed  to  Transported  to 
Medical  Facility  for  simplicity  and 
because  the  degree  of  difficulty  in 
collecting  and  coding  medical  treatment 
information.  Seating  Position,  Occupan.t 
Protection  System  Use  and  BAC- 
Alcohol/Drug  Use  were  retained  with 
some  code  structure  modifications. 

A  more  detailed  rationale  and 
expanded  code  structure  for  each  data 
element  appearing  in  the  final  CADRE 
.^an  be  found  in  this  section  describing 
each  element. 

1.  Manner  of  CoUision 

Ran'onale 

It  IS  necessary  in  analysis  of  crash 
data  to  describe  the  basic  configuration 
of  the  crash,  lliis  element  provides 
analysts  with  basic  information  as  to 
how  the  vehicles  came  together,  so  that 
they  may  d  stinguish  between  different 
types  of  crai'hes  and  indude  only  the 
types  of  crashes  in  which  they  are 
interested. 

Definition 

The  identification  in  a  crash  of  how 
the  vehicles  initially  came  together. 

Element  Values 
Code  and  Value 

0  Not  Collision  with  Motor  Vehicle  in 

Transport 

1  Rear-End 

2  Head-On 

3  Rear-to-Rear 

4  Angle 

5  Sideswipe,  Same  Direction 


Sideswipe.  Opposite  Direction 
Unkno%ra 


6 
9 

2.  First  Harmful  Event 


Rationale 

This  element  helps  provide  the  major 
clues  as  to  how  the  crash  occurred  and 
when  combined  with  other  information 
it  can  provide  an  accurate  picture  of  the 
crash.  Applications  include  use  of  the 
data  issued  to  identify  traffic  safety 
problems  and  evaluate  countermeasures 
such  as  identifying  the  size  or  magnitude 
of  rollovers  for  utiUty  vehicles,  and 
collisions  with  a  bicyclist 

The  CADRE  listing  of  First  Harmful 
Event  codes  is  intended  to  standardize 
variables  of  broad  national  and  state 
interest.  This  listing  is  not  meant  to 
discourage  continued  collection  of  other 
specific  elements  of  interest  such  as 
boulders  in  mountain  states  or  snow 
banks  in  northern  states. 

Definition 

The  injury  or  damage  producing  event 
which  characterizes  the  crash  type  and 
identifies  the  nature  of  the  first  harmful 
event,  such  as  explosion  in  the  vehicle. 

Element  Values 


Code  and  Value 

Noncollision 

01 

Overturn 

02 

Fire/Explosion 

03 

Immersion 

04 

lackknife 

07 

Other  Noncollision 

Collision  With  object  not  fixed 

oe 

Pedestrian 

09 

Pedalcycle 

10 

Railway  Train 

11 

Animal 

12 

Motor  Vehicle  in  Transport 

13 

Motor  Vehicle  in  Transport  in  Other 

Roadway 

14 

Parked  Motor  Vehicle 

18 

Other  Object  (not  fixed) 

Collision  With  fixed  object 

20 

Impact  Attenuator 

21 

Bridge/Pier/ Abutment 

22 

Bridge  Parapet  End 

23 

Bridge  Rail 

24 

Guardrail  Face 

25 

Guardrail  End 

2S 

Median  Barrier 

27 

Highway  Traffic  Sign  Post 

28 

Overhead  Sign  Support 

29 

Luminaire/Light  Support 

30 

Utility  Pole 

31 

Other  Post 

32 

Culvert 

33 

Curb 

34 

Ditch 

35 

Embankment 

38 

Fence 

40 

MaUBox 

42 

Tree 

43 

Other  Fixed  Object 

99 

Unknown 
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S.  Relation  to  Roadway 

Rationale 

This  element  is  useful  in  the 
identification  of  highway  design  safety 
problems  and  countenneasures.  For 
example,  in  fatalities  caused  by 
rollovers  (rollover  as  the  Most  Harmful 
Event),  the  First  Harmful  Event  is  an 
impact  outside  the  shoulder  (as 
identified  by  using  Relation  to 
Roadway),  in  most  cases. 

Definition 

This  element  describes  the  location  of 
the  First  Harmful  Event  as  it  relates  to 
its  position  within  or  outside  the 
Trafficway. 

Element  Values 

Code  and  Value     \ 

1  On  Roadway 

2  Shoulder  (other  than  Shoulder  within 

Median  or  Gore) 

3  Median  (other  than  Median  within  Gore) 

4  Outside  Shoulder— Left 

5  Outside  Shoulder— Right 

6  Off  Roadway — Location  Unknown 

7  Gore 
9  Unknown 

4.  Maximum  Speed  Limit 

Rationale 

Speed  limit  is  a  surrogate  for  a 
number  of  roadway  related  elements 
that  are  not  readily  obtainable  but 
which  are  useful  in  highway  safety 
analysis.  For  example,  speed  limits 
imply  a  certain  level  of  commercial 
development,  the  character  of  roadside 
safety  appurtenance,  the  general  speeds 
of  traffic  roadway  design 
characteristics,  the  likelihood  of  certain 
crash  severities,  etc.  This  information  is 
helpful  when  attempting  to  account  for 
the  effect  of  these  various  factors 
without  direct  knowledge  of  their 
presence. 

Definition 

The  posted  or  statutory  speed  limit  for 
a  particular  section  of  roadway,  whether 
posted  or  not.  In  those  instances  where 
crashes  occur  at  the  intersection  of  two 
roadways,  the  higher  speed  limit  should 
be  coded. 

Element  Values  " 

Code  and  Value 

Actual/Posted  Miles  Per  Hour 
99    Unknown 

5.  Roadway  Linkage 

Rationale 

Roadway  Linkage  elements  will  serve 
to  identify  the  proper  political 
jurisdiction  in  which  the  crash  took 
place,  and  provide  linkage  potential 
horn  the  crash  file  to  other  databases 


including  emergency  medical  services 
(EMS)  and  hospital  data. 

Key  data  for  highway  safety  analyses 
are  contained  on  other  state  maintained 
data  files.  Traffic  volumes  are  essential 
for  determining  hazardous  sites  and 
many  other  highway  safety  analyses. 
State  roadway  data  files  contain  key 
information  on  roadway  type,  land  use, 
access  control,  number  of  lanes,  and 
useful  safety  data  elements  such  as  lane 
width  and  shoulder  width.  Linkage  of 
state  police  accident  reports  with  state 
traffic  and  roadway  inventory  files 
through  common  site  location  elements 
permits  states  to  conduct  such  analyses. 
The  exact  combination  of  elements 
required  to  make  these  links  vary  from 
state  to  state,  but  may  include 
Trafficway  Identifier,  Route  Signing, 
Milepoint,  State,  City  and  County, 

6.  Most  Harmful  Event 

Rationale 

Safety  countenneasures  such  as 
occupant  restraint  systems,  vehicle 
crashworthiness  improvements,  and 
roadside  safety  hardware  are  directed 
at  reducing  collision  severity.  This 
requires  reduction  in  the  severity  of  the 
Most  Harmful  Event  of  the  crash 
element.  Thus,  Most  Harmful  Event  is 
the  appropriate  element  to  use  in  studies 
aimed  at  reducing  crash  severity.  When 
combined  with  the  First  Harmful  Event 
element,  information  to  identify  safety 
problems  and  suggested 
countenneasures  can  be  obtained.  For 
example,  in  rollover  crashes,  rollover  is 
typically  the  Most  Harmful  Event,  but 
often  not  the  First  Harmful  Event.  In 
rollover  crashes,  the  cause  of  the 
tripping  is  often  a  First  Harmful  Event 
such  as  running  into  ditches,  ciu-bs  or 
embankments. 

The  CADRE  listing  of  Most  Harmful 
Event  codes  is  intended  to  standardize 
variables  of  broad  national  and  state 
interest.  This  listing  is  not  meant  to 
discourage  continued  collection  of  other 
specific  elements  of  interest  such  as 
boulders  the  mountain  states  or  snow 
banks  in  northern  states. 

Definition 

The  event  producing  the  greatest 
injury  or  damage  for  each  involved 
vehicle  which  identifies  the  nature  of  the 
Most  Harmful  Event  such  as  Fire/ 
Explosion. 

Element  Values 


Collision  With  Object  Not  Fixed 

08 

Pedestrian 

09 

Pedalcyde 

10 

Railway  Train 

11 

Animal 

12 

Motor  Vehicle  in  Transport 

13 

Motor  Vehicle  In  Transport  in  Other 

Roadway 

14 

Parked  Motor  Vehicle 

18 

Other  Object  (not  fixed) 

Collision  With  Fixed  Object 

20 

Impact  Attenuator 

21 

Bridge/Pier/ AbuUnenI 

22 

Bridge  Parapet  End 

23 

Bridge  Rail 

24 

Guardrail  Face 

25 

Guardrail  End 

26 

Median  Barrier 

27 

Highway  Traffic  Sign  Post 

28 

Overhead  Sign  Support 

29 

Luminaire/Light  Support 

30 

Utility  Pole 

31 

Other  Post 

32 

Culvert 

33 

Curb 

34 

Ditch 

35 

Eml)ankment 

38 

Fence 

40 

Mail  Box 

42 

Tree 

43 

Other  Fixed  Object 

99 

Unknown 

Code  and  Value 

Noncollision 

01 

Overturn 

02 

Fire/Explosion 

03 

Immersion 

04 

Jackknife 

m 

Other  Noncollision 

7.  Vehicle  Identification  Number  (VIN) 
Rationale 

The  collection  and  coding  of  the  VIN 
provide  vehicle  design  characteristics  in 
a  crash  and  can  also  provide  the 
capacity  for  obtaining  other  information, 
i.e.,  occupant  protection- system 
availability  and  anti-lock  brake 
equipment,  in  addition  to  Make,  Model 
data.  VIN  is  useful  to  the  States  in  a 
number  of  ways  as  it  provides  for  the 
identification  of  each  individual  vehicle. 
Thus,  for  example,  it  possibly  can  be 
used  to  identify  stolen  vehicles.  Because 
it  provides  a  more  accurate  means  of 
identifying  vehicles.  States  can  use  VIN 
to  examine  the  crash-experience  of 
particular  vehicle  design  characteristics 
which  they  may  want  to  regulate.  For 
example,  VIN  can  be  sued  to  accurately 
distinguish  between  motorcycles  of 
different  engine  classes,  providing  the 
data  needed  to  determine  if  younger 
riders  are  more  involved  in  crashes 
while  riding  bikes  of  particular  sizes. 

VIN  data  can  also  be  used  to  provide 
-specific  vehicle  identification  with  a 
minimum  of  data  collection.  Also,  it  can 
be  used  to  understand  the  presence  of 
specific  characteristics,  such  as 
identifying  convertibles  when  doing 
studies  on  ejection. 

Definition 

A  unique  17  digit  combination  of 
alphanumeric  characters  affixed  to  the 
vehicle  in  specific  locations  and 
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fonnulated  by  the  manufactorer  which 
accurately  deMribes  the  vehide  and  its 
components. 

8.  Towed  Due  to  Damase 

Rationale 

States  have  different  thresholds  for 
detennining  indien  a  cra^  report  mast 
be  ccMBpleted.  bi  some  states  die 
thre^oM  is  a  dollar  amount  of  damage 
which  varies  from  $100  to  SlOOOi  in  other 
states  the  threshold  is  an  injury  in  the 
crash,  while  others  require  repmis  for 
crashes  when  a  vehicle  is  towed  from 
the  scene.  Collecting  this  element  will 
permit  better  comparison  of  results 
between  states  through  use  of  the 
threshold  Towed  Ehie  to  Damage. 

Definition 

Determination  as  to  whether  or  not  an 
involved  vehicle  was  towed  from  the 
crash  scene  due  to  damage  incurred  in 
the  crash. 

Element  Values  . 
Code  and  Value 

1  Yea 

2  No  , 
9    Unknown 

9.  Damaged  Areas 

10.  Extent  of  Deformity 

Rationale 

These  elements  are  a  measoreraeot  of 
severity  in  terms  of  crash  forces,  to 
provide  a  uniform  threshold  for 
analyses.  It  is  necessary  and  important 
for  relating  crash  severity  to  injury 
severity,  and  controlling  for  differences 
which  effect  analysis.  States  wiU  use 
these  elements  to  provide  an  obfective 
means  of  separating  more  severe 
crashes  from  less  severe  in  order  to 
evaluate  effectiveness  of  injury  redudng 
countermeasures.  They  can  be  of  great 
importance  in  evaluating  the 
effectiveness  of  occupant  protection 
systems.  The  Traffic  Accident  Data 
(TAD)  Project  manual  for  measuring 
extent  of  deformity  has  been 
successfully  used  by  some  states.  The 
structure  below  is  almost  identical  to 
the  TAD  system. 

The  TAG  scale  (The  Traffic  Accident 
Data  Project  Scale],  which  is  befaig 
successfully  used  by  several  states,  is 
clearly  superior  for  analysis  pviposes. 
However,  some  representatives  of  the 
Task  Force  feel  it  will  be  difficult  to 
persuade  their  police  agencies  to 
implement  TAD,  especially  considering 
the  training  that  will  be  required  to 
implement  the  TAD.  Consequently,  for 
states  in  which  miplementiiig  TAD  is  not 
a  realistic  option,  the  coding  of  die  two 
elements.  Damaged  Areas  and  Extent  of 
Deformity  is  stiggested.  In  this 


alternative,  however,  coding  of  the 
Extent  of  Deformity  element  lacks 
definition  or  a  photographic  frame  of 
reference  (the  strength  of  TAD)  for  die 
coded  elements.  The  resulting  lack  of 
consistency  in  coding  this  element  will 
clearly  limit  the  utility  of  this 
alternative. 

Definition 

The  location  and  extent  of  vehicle 
damage  sustained  in  the  crash. 

Element  Values 

Damaged  Areas 

Code  and  Value 

00 
01 
02 
03 
04 
OS 
06 
07 
08 
09 
10 
11 
12 


Elemeat  Values 
Code  and  Eletnent 


None 

Center  front 

Right  front 

Right  side 

Right  rear 

Center  rear 

l<eftrear 

Leftside 

Left  front 

Top  and  Windows 

Undercarriage 

Total  (All  Areas) 

Other 

Unknown 


Extent  of  Deformity 
Code  and  Vahie 

0  None 

1  Men  Minor 

2  Kfinor 

3  Minor/Moderate 

4  Moderate 

5  Moderate/Severe 

6  Severe 

7  Very  Severe 
9  Unknown 

11.  Seating  Position 

Rationale 

Without  known  seating  position  im    <■ 
each  person  in  the  vehicle,  it  is  not 
possible  to  fully  evaluate  the  effect  of 
occupant  protection  programs.  Analysis 
would  be  limited  to  die  effect  tm  the 
driver,  sint%  the  driver  is  ahwajrs 
reported  in  crash  files.  States  need  the 
information  to  satisfy  the  insurance 
industry,  to  assess  the  effiectiveness  of 
restraint  use  by  all  occupants,  and  to 
provide  a  basis  for  future  occupant 
restraint  legislation.  Federal  entities 
need  the  inlormation  to  assess 
effectiveness  and  prevent  in|uries  to 
rear  seat  occupants  and  to  analyze  die 
types  of  injuries  received  by  occupants 
in  all  seating  positions. 

Definition 

The  location  for  each  occupant  in.  on. 
or  outside  of  a  motor  vehide  prior  to  the 
impact  of  a  crash. 


11 

12 
13 
21 

22 
23 
31 

32 
33 
50 
51 

52 

54 

55 


trailing 


Front  Seat— Left  Side  (Motorcyde 

Drivei) 

PhMit  Seat— Afiddle 

Front  Seat— Right  Side 

Second  Seat— Left  Sde  (Motorcyde 

Passenger) 

Second  Seat    Middle 

Second  Seat— Right  Side 

Third  row— Left  Side  (Motorcyde 

Passenger) 

Third  row— Middle 

TTiird  row— Ri^  Side 

Sleeper  Section  Of  Cab  (Truck) 

Passenger  in  other  enclosed  passenger  or 

caigo  area  (non-trailing  wiit) 

Passenger  in  uitendoaed  passenger  or 

cargo  area  (non-trailing  unit) 

Trailing  Unit 

Riding  On  Vehicle  Exterior  (n 

unit) 

Pedestrian  (Nonoccupant) 

Unknown 


12.  Occupant  Protection  Syvtmn  Um 
U.AirBagDe^ay«d 

Rationale 

I¥oper  dassificatioa  of  the  use  of 
available  occupant  protectiao  syBtens 
wotdd  be  «sed  to  evaluate  the 
effectivraiess  of  such  equipment, 
especially  at  a  time  wbea  air  bags  are 
rapidly  increasing  in  the  vehicle 
popnlatiaa.  Tlie  data  must  be  collected 
for  all  persons  whedier  ininred  or  not 

Definition 

The  restraint  equipment  in  use  by 
each  occupant  at  the  time  of  die  cf«ii, 
or  the  hehnet  use  by  a  motorcyde  or 
bicycle  rider. 

Element  Values 

Occupant  Protection  System  Use 

Code  and  Value 

0 
1 
2 
3 

4 
5 
8 
9 

Air  Bag  Deployed 

Code  and  Value 

3  Deployed 

4  Nondeployed 
8  Not  applicable 
9 


None  Used— Vehicle  Occupant 
Shoulder  belt  only  used 
Lap  belt  only  used 
Shoulder  and  lap  belt  used 
Child  Safety  seat  used 
Helmets  used 

Not  applicable — Nonmotorist 
Restraint  use  unknown 


14.  Date  of  Birth 

Rationale 

Uses  of  accurate  reporting  Of  age 
include  assessing  effectiveaaas  of 
occupant  protection  systems  for  specific 
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age  groups,  and  identifying  the  need  for 
safety  programs  directed  toward  them. 

Without  this  element,  analysts  could 
not  identify  specific  groups  of  the 
general  population,  nor  could  they  direct 
countermeasures  which  would  assist  in 
reducing  the  problem.  I 

This  element  is  also  critical  in 
providing  linkage  from  the  crash  file  to 
EMS  and  hospital  records,  especially 
when  it  is  becoming  more  apparent  that 
most  jurisdictions  restrict  the  use  of 
name  and  other  personal  identifiers 
when  attempting  file  linkage. 

Definition 

The  year,  month,  and  day  of  birth  of 
each  involved  person  in  an  accident. 

Element  Values 

Code  and  Value 

0000-9999    Year  of  Birth 
01-12    Month  of  Birth 
01-31    Day  of  Birth 
99999999    Unknown 

15./16.  Ejection  and  Trapped/Extrication 

Rationale  (for  Ejection  and  Trapped/ 
Extrication) 

Occupant  protection  systems  prevent 
or  mitigate  ejections  to  different  extents. 
This  element,  on  whether  occupants 
were  trapped  or  extricated,  would  be 
used  by  State  and  federal  analysts  to 
evaluate  these  issues  and  to  evaluate 
the  effect  entrapment  has  on  the  injury 
outcome  of  crashes.  Crash  injury 
outcome  may  depend  on  information 
from  this  element.  The  location  of  each 
occupant  as  a  result  of  a  crash  can  be 
compared  to  occupant  protection 
systems  and  seating  position  to 
determine  crashworthiness. 

Ejection 

Definition 

The  location  of  the  occupant's  body  as 
being  completely  or  partially  thrown 
from  the  vehicle  as  a  result  of  a  crash. 

Element  Values 

Code  and  Value 

0  Not  Applicable 

1  Not  Ejected 

2  Totally  Ejected 

3  Partially  Ejected 
9  Unknown 

Trapped/Extrication 

Definition 

Persons  who  are  mechanidally 
restrained  in  the  vehicle  by  damaged 
vehicle  components  as  a  result  of  a 
crash,  and/or  freed/removed  from  the 
vehicle. 

Element  Values 
Code  and  Value 
0    Not  Applicable 
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1  Not  Trapped 

2  Trapped/Extricated 

3  Trapped/Not  Extricated 
9  Unknown 

17.  Transported  to  Medical  Facility 

Rationale 

The  reporting  of  injury  severity  by 
police  officers  is  largely  subjective. 
Studies  of  the  National  Accident 
Sampling  System  (NASS)  data  have 
revealed  that  40%  of  AIS  3+  injured 
persons  are  coded  as  minor  by  police, 
and,  60%  of  serious  injuries  are  AIS  2  or 
1.  Reporting  the  disposition  of  the 
injured  persons  would  provide  a  more 
objective  evaluation  of  the  severity  of 
the  crash  since  its  determination  would 
not  be  subject  to  interpretation  by 
police.  Such  objectivity  would  be  useful 
for  cost  effective  countermeasure 
analysis,  and  identifying  the 
effectiveness  of  occupant  protection  use 
laws,  motorcycle  helmet  use  laws,  etc. 
Rural  states  in  particular  have  to  know 
instances  of  "demand"  for  ambulance 
services.  Good  data  is  necessary  to 
reduce  societal  costs  by  determining 
optimal  emergency  medical  services 
locations. 

Definition 

Status  for  each  person  involved  in  a 
crash  as  to  whether  that  person  was 
transported  from  a  traffic  crash  site  to  a 
medical  facility  for  treatment  of  injuries 
sustained  in  crash.  Transportation  does 
not  need  to  have  been  by  ambulance  or 
other  emergency  medical  services 
vehicle. 

Element  Valines 

Codes  and  Values 

0  No 

1  Yes 

9    Unknown 

18.  Alcohol /Drug  Involvement 

Rationale 

It  is  clear  that  alcohol  remains  the 
single  most  important  drug  involved  in 
motor  vehicle  crashes.  While  Blood 
Alcohol  Concentration  (BAC)  will  not  be 
obtained  for  all  crashes,  whenever  a 
driver  is  tested,  the  test  results  should 
be  included  in  CADRE.  If  BAC  is  not 
included  in  the  police  report,  it  should 
still  be  included  on  the  automated  ni€  if 
possible.  When  there  has  been  no  test 
for  BAC,  there  should  be  some 
indication  of  the  investigating  officer's 
judgment  of  driver  impairment  or  non- 
impairment. 

Because  of  the  concern  and  evidence 
that  drugs  other  than  alcohol  are 
increasingly  a  factor  in  motor  vehicle 
crashes,  whatever  evidence^^s  available 
of  other  drug  use  also  should  be 
included  in  CADRE. 


Alcohol/Drug  related  traffic  crashes 
are  a  serious  safety  problem.  Many 
State  programs  are  in  place  to  decrease 
the  incidence  of  drunk  driving  and 
driving  while  under  the  influence  of 
drugs.  Blood  Alcohol  Concentration 
(BAC)  and  other  Drug  use  measurement 
would  be  used  to  provide  an  accurate 
measure  of  alcohol/drug  related  crashes 
in  order  to  evaluate  effectiveness  of 
these  programs  and  to  identify  high 
problem  areas.  Inclusion  of  the  Alcohol/ 
Drug  data  element  on  the  accident 
report  form  is  encouraged.  The  Alcohol 
Drug  data  does  not  necessarily  have  to 
appear  on  the  accident  report,  but  it 
should  be  available  in  the  State's 
automated  traffic  records  file. 

Police  Reported  Alcohol/Drug  Presence 

Definition 

Investigating  police  officer's 
assessment  of  whether  alcohol  or  drugs 
were  used  by  the  vehicle  driver,  and 
whether  the  driver  was  impaired  or 
whetjier  alcohol/drugs  contributed  to 
the  crash. 

Element  Values 

Code^  and  Values 

0    Neither  Alcohol  or  Drugs  present 

lYes  (Alcohol  Present) 

2  Yes  (Drugs  Present) 

3  Yes  (Alcohol  and  Drugs  Present) 
7    Not  Reported 

9    Unknown 


Alcohol 

Definition 

The  percent  of  BAC  (or  its  equivalent 
for  Other  Drugs). 

Variables 
Codes  and  Element 

XYZ    Code  actual  value  BAC  of  0.15  g/ml  is 
coded  015 

95  Test  Refused 

96  None  Given 

97  Test  Given,  Results  Unknown 
99    Unknown 

Drugs 

Variables 

Codes  and  Element 

0  Not  given 

1  No  drugs  reported 

2  Drugs  reported  (if  so  specify,  *  * ) 
7  Not  reported 

9    Unknown 

"Identify  results  for  the  five  substances 
regulated  for  commercial  motor  vehicle 
drivers:  Marijuana.  Cocaine,  Opiates. 
Amphetamines,  PCP. 

Section  3— CADRE  Development  and 
Implementation 

The  Agencies  plan  that 
implementation  of  CADRE  wilUnclude 
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contact  wHfa  the  states  to  detennine 
how  closely  the  traffic  records  files  and 
crash  reports  mirror  the  CADRE 
elements,  codes  and  values,  and  to 
identify  legal  and  institutional  barriers 
to  implementation.  The  process  will  be 
accomplished  with  assistance  from  the 
NHTSA  Regional  Offices.  This  effort  is 
not  part  of  NHTSA's  State  TYaffic 
Records  Assessment  activity. 

As  another  step.  NHTSA  will  hold 
Regional  and  State  workshops  on 
CADRE  for  those  interested  in  making 
changes  to  their  crash  report  forms  and 
automated  trafHc  records  systems. 
NHTSA  plans  to  develop  guidelines  for 
use  of  its  highway  safety  and 
demonstration  funds  (402  &  403]  to 
implement  CADRE. 

Any  CADRE  changes  made  by  the 
states  can,  of  course,  be  done  on  the 
state's  schedule.  Most  states  have  a  time 
table  for  review  and  update  of  the  crash 
report.  It  is  during  that  time  CADRE 
changes  can  be  made  with  minimal 
difHculty,  and  yet  provide  the  benefit  to 
the  state  such  a  revision  generates. 
CADRE  is  a  voluntary  effort  and  will  not 
be  mandated  by  the  NHTSA. 

Those  interested  in  implementing 
CADRE  should  contact  Mr.  Charles ). 
Venturi  at  202/366-4709. 

Issued  On: 
Jeny  Ralph  Cuiry, 

Administrator,  National  Highway  Traffic 
Safety  A  dministration. 

Thomas  D.  Larson, 

Administrator,  Federal  Highway 
Administration. 

Appendix  No.  1 

The  following  individuals  served  as 
members  of  the  CADRE  Task  Force  or 
as  Technical  Support:  .- 

Members 

Noel  Bufe,  Northwestern  University 
Thomas  W.  Brahams,  Institute  of 

Transportation  Engineers 
Barbara  H.  DeLucia,  Texas  Transportation 

Institute 
Steven  Flint.  New  Mexico  Transportation 

Department 
Emest  S.  Crush,  Ford  Motor  Company 
Don  D.  Hinton.  California  Highway  Patrol 
Coy  H.  Johnston,  Arizona  Highway  Patrol 

Bureau 
Philip  P.  Madonia,  Illinois  Department  of 

Transportation 
Clark  Martin.  American  Association  of  Motor 

Vehicle  Administrators 
David  L  Mosley,  Virginia  Department  of 

Motor  Vehicles 
James  O'Day,  consultant 
Myron  E.  Scafe.  Overland  Park,  Kansas. 

Police  Department 
James  G.  Templeton,  Texas  Department  of 

Public  Safety 
Patricia  F.  Waller,  University  of  Michigan 
William  H.  Walsh,  National  Highway  TrafTic 

Safety  Administration 


Phyllis  E.  Yo«a\g.  Federal  Highway 
Administration 

Technical  Support 

Thomas  A.  Boemer,  Minnesota  Department 

of  Public  Safety 
Benjanin  V.  CfactfiekL  Chatfied  Aaaociatea, 

Inc. 
Ralph  Craft,  National  Coveinors'  Association 
Ted  E.  Dudzik,  National  Safety  Council 
Mark  L.  Edwards,  National  Highway  Traffic 

Safety  Administration 
Clayton  E.  Hatch,  National  Highway  Traffic 

Safety  Administration 
Richard  F.  Pain,  Transportation  Research 

Board 
Carlton  C.  Robinson,  Highway  Users 

Federation  for  Safety  and  Mobility 
Richard  Tippie,  National  Safety  Council 
John  G.  Viner,  Federal  Highway 

Administration 
Cecil  W.  Colson,  Alabama  Highway 

Department 
Nancy  Greene,  National  Association  of 

Governors'  Highway  Safety 

Representatives 
Barbara  Harsha,  National  Association  of 

Governors'  Highway  Safety 

Representatives 
Sam  Luebbert,  National  Highway  TrafTic 

Safety  Administration 
Stephanie  Olson,  Colorado  Division  of 

Highway  Safety 
'Bonnie  Powell,  Michigan  OfTice  of  Highway 

Safety  Planning 
Dennis  E.  Utter,  National  Highway  TraHic 

Safety  Administration 
Charles  J.  Venturi,  National  Highway  Traffic 

Safety  Administration 
Nate  Walker,  Missouri  Department  of  Public 

Safety 

[FR  Doc.  92-761  Filed  1-ia-€2:  8:45  amj 

WLUNQ  COOC  Wie-a-M  4110-SS-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  SutMnitted  to  0MB  for 
Review 

January  6, 1992. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMD  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0025. 
Fom  Number  ATF  F  2  (5320.2). 


Type  ofRevJew:  Extension. 

Title:  Notice  at  Fireanu 
Manufactured  or  imported. 

Descrfptj'oa:  The  NatioDal  Firearms 
Act  requires  licensed  ianporters  and 
manufacturers  to  notify  ATF  when 
firearms  are  imported  or  mamifactured. 
This  action  registers  the  firearms  in  the 
Natiaoal  Firearms  Regittradon  and 
Transfer  Record  and  makes  their 
possession  of  the  f.rearms  lawful.  Tax 
otherwise  due  under  26  U.S.C.  5821  does 
not  apply. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250- 

Estimated  Burden  Hours  Per 
Respondent:  1,200  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,000  hours. 

Clearance  ORicer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200,  650 
Massachusetts  Avenue.  NW., 
Washington.  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  OfHce  of  Management  and 
Budget,  room  3001,  New  Executive 
O^ice  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  92-762  Filed  1-10-92;  8:45  am) 

BHJJNO  cow  4S10-S1-M 


Public  Infonnation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

January  6, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  f^W., 
Washington.  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number  1557-0081. 

Form  Number  FFIEC  031. 032,  033  and 
034. 

Type  of  Review:  Revision. 

Title:  (MA)— Reports  of  Condition  and 
Income  (Interagency  Call  Report). 

Description:  Reports  are  filed 
pursuant  to  12  U.S.C.  161, 164  and 
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1823(j).  Data  are  used  to  monitor  the 
flnancial  condition,  and  earnings 
performance  of  individual  banks  as  weH 
as  the  entire  banking  industry.  Data  are 
also  used  for  research,  program 
planning,  and  OCC  publications. 

Respondents:  Businesses  or  other  for- 
proHt,  small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
3,900. 


ISS 


1992 


UMI 


Estimated  Burden  Hours  Per 
Response:  34  hours,  36  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
538,605  hours. 

Clearance  Officer;  John  Ference  (202) 
874-4697,  Comptroller  of  the  Currency, 
250  E  Street.  SW.,  Washington,  DC 
20219. 


OMB  Reyiewen  Gary  Waxman  (202) 
395-7340,  OfTice  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports.  Management  Officer 
(FR  Doc.  92-763  Filed  1-10-92;  8:45  am) 

mXINO  CODE  4t10-3»-« 
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Sunshine  Act  Meetings 


Federal  Register 

Vol..  57,  No.  8 

Monday,  January  13,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Commission  Meeting, 
10:00  a.m.,  Wednesday,  January  15, 1992. 

location:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Pride  in  Public  Service  Award 

The  Commission  will  present  the  Pride  in 
Public  Service  Award  to  )anuary's  recipient. 

2.  Choking  Hazards  Associated  with  Balloons 

The  staff  will  brief  the  Commission  on 
options  for  action  with  regard  to  a 
rulemaking  proceeding  to  address  choking 
hazards  associated  with  balloons. 

FOR  A  RECORDED  MESSAGE  CONTAININQ 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

(301)  504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  Secretary,  5401  Westbard  Ave., 
"Bethesda,  Md.  20207  (301)  504-0800. 

Date  January  8, 1992. 
Sheldon  D.  Butts, 
Deputy  Secretary. 

IFR  Doc.  92-946  Filed  1-9-92;  1:22  pmj 
MLUNQ  CODE  USS-OI-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

January  9, 1992. 

FCC  To  Hold  Open  Commission 
Meeting  Thursday,  January  16, 1992 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  January  16, 1992,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856.  at  1919  M  Street,  NW., 
Washington,  DC. 

Item  No.,  Bureau,  and  Subject 

1-COMMON  CARRIER— Title:  Petition  for 
Emergency  Relief  and  Declaratory  Ruling 
filed  by  BellSouth  Corporation. 
Summary:  The  Commission  will  consider 
adoption  of  a  Memorandum  Opinion  and 
Order  regarding  an  order  of  the  Georgia 


Public  Service  Commission  on  provision 
by  BellSouth  of  voice  mail  service  in 
Georgia.. 

2— PRIVATE  RADIO— Title:  Amendment  of 
Parts  13  and  80  of  the  Commission's 
Rules  to  Implement  the  Global  Maritime 
Distress  and  Safety  System  (GMDSS)  to 
Improve  the  Safety  of  Life  at  Sea  (PR 
Docket  No.  90-480).  Summary:  The 
Commission  will  consider  adoption  of  a 
Report  and  Order  to  amend  the  maritime 
mobile  service  rules  to  incorporate  the 
provisions  of  the  GMDSS  for  U.S. 
vessels.  The  changes  would  affect  cargo 
ships  of  300  gross  tons  and  over  and 
passenger  ships  carrying  12  or  more 
passengers  regardless  of  size. 

3— OFHCE  OF  ENGINEERING  AND 

TECHNOLOGY— Title:  Amendment  of 
Section  2.106  of  the  Commission's  Rules 
to  Allocate  Emerging  Technology  Bands 
for  Future  Requirements.  Summary:  The 
Commission  will  consider  adoption  of  a 
Notice  of  Proposed  Rule  Making 
concerning  allocation  of  spectrum  for  • 
emerging  technologies. 

4— OFnCE  OF  ENGINEERING  AND 
TECHNOLOGY— Title:  Request  for 
Pioneer's  Preference  by  ORBCOMM. 
STARSYS,  and  VITA  in  Conjunction 
With  Their  Petitions  to  Allocate 
Spectrum  for  Low-Earth  Orbit  Satellites 
(ET  Docket  No.  91-280,  RM-7334,  RM- 
7399  and  RM-7612).  Summary:  The 
Commission  will  consider  pioneer's 
preference  requests  filed  by  ORBCOMM, 
STARSYS,  and  VITA  regarding  proposed 
fixed  or  mobile  staellite  services  below  1 
GHz  using  low-earth  orbit  satellites. 

5— OFFICE  OF  ENGINEERING  AND 

TECHNOLOGY— Title:  Amendment  of 
Parts  0, 1, 2,  and  95  of  the  Commission's 
Rules  to  Interactive  Video  and  Data 
Services  (GEN  Docket  No.  91-2). 
Summary:  The  Commission  will  consider 
adoption  of  a  Report  and  Order 
concerning  allocation  of  spectrum  for 
Interactive  Video  and  Data  Services  and 
associated  service  rules. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab,  Office  of  Public  Affairs, 
telephone  number  (202)  632-5050. 

Issued:  January  9. 1992. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 

[FR  Doc.  92-962  Filed  1-9-92: 1:49  pm] 
BILUNQ  CODE  S712-01-M 


LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS  OFFICE  OF  THE  INSPECTOR 
GENERAL  OVERSIGHT  COMMITTEE 
CHANGES 

"FEDERAL  REGISTER"  CITATION,  OF 
PREVIOUS  ANNOUNCEMENT:  FR  Doc.  92- 
654,  57  FR  953. 

PREVIOUSLY  ANNOUNCED  nUt  AND  DATE 
OF  MEETING:  January  12, 1992; 
commencing  at  6:00  p.m. 

PLACE:  The  Washington  Court  Hotel,  525 
New  Jersey  Avenue,  NW.,  The  Ballroom 
Center,  Washington,  DC  20001,  (202) 
628-21000. 

CHANGES  m  THE  MEETING: 

Open  Session: 

As  announced  previously,  all  agenda  items 
were  to  be  discussed  in  open  session. 
However,  a  portion  of  the  meeting  may  now 
be  closed  pursuant  to  a  majority  vote  of  the 
Board  of  Directors  to  be  taken  prior  to  the 
Committee  meeting.  If  a  closed  session  is 
held  subject  to  the  aforementioned  vote,  the 
Committee  will  hear  and  consider  a  report  on 
a  December  19. 1991  meeting  with  the  Senate 
Committee  on  Governmental  Affairs,  and  will 
also  consider  a  draft  letter  to  Senator  John 
Glenn,  Chairman,  Committee  on 
Governmental  Affairs,  which  is  written 
follow-up  to  the  above-referenced  December 
meeting.  The  closing  will  be  authorized  by 
the  relevant  section  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  Section  552  (b)(10)i, 
and  the  corresponding  regulation  of  the  Legal 
Services  Corporation  [45  C.F.R.  Section 
1622.5(h]].  The  closing  will  be  certified  by  the 
Corporation's  General  Counsel  as  authorized 
by  the  above-cited  provisions  of  law.  A  copy 
of  the  General  Counsel's  certification  will  be 
posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at  400 
Virginia  Avenue,  S.W.,  Washington,  D.C. 
20024,  in  its  three  reception  areas,  and  will 
otherwise  be  available  upon  request. 

Agenda: 

Previously  announced  agenda  item  number 
3  has  been  changed  to  agenda  item  number  4 
and  will  now  be  discussed  in  closed  session 
pursuant  to  a  majority  vote  of  the  Board  of 
Directors.  In  addition,  former  agenda  item 
number  3  (now  agenda  item  number  4)  has 
been  expanded  to  include  consideration  of  a 
draft  letter  to  Senator  John  Glenn.  The 
amended  agenda  is  as  follows. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session: 

1.  Approval  of  Agenda.  " 
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2.  Approval  of  Minutes  of  July  9, 1991 

Meeting, 
3  Consideration  of  Draft  Management  Report 

on  the  Inspector  General's  1990  and  1991 

Semiannual  Reports.  I 

Closed  Session: 

4.  Consideration  of  Commitlee  Chairman's 
Report  on  December  19, 1991  Meeting 
with  Senate  Committee  on  Governmental 
Affairs  and  Draft  Letter  to  Senator  John 
Glenn.  Chairman,  Senate  Committee  on 
Governmental  Affairs. 

CONTACT  PERSON  FOR  INFORMATION: 

Patrica  D.  Batie,  Executive  Office,  (202) 
663-1839, 

Date  issued:  January  9. 1992. 
Patrica  D,  Batie. 
Corporate  Secretary. 
|FR  Doc.  92-947  Filed  1-9-92;  1:23  pm| 

WUJNC  CODE  70$O-01-4M 


1992 


UMI 
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Monday,  January  13,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
con-ections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Part  1951 

Implementation  of  Sections  206, 207 
and  401  of  the  Housing  and  Urban 
Development  Reform  Act  of  1989  as 
Amended  by  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  of 
1990 

Correction 

In  rule  document  91-30588  beginning 
on  page  66956  in  the  issue  of  Friday, 
December  27. 1991.  make  the  following 
correction: 

Exhibit  B  of  Subpart  K— {Corrected] 

On  page  66962,  in  the  second  column, 
in  part  1951.  in  Exhibit  B  of  subpart  K, 
under  //.  Eligible  Projects,  in  paragraph 
B.,  in  the  first  line,  insert  "not"  after 
"will". 

WIXING  CODE  1SOS41-0 

DEPARTiMENT  OF  AGRICULTURE 
National  Agricultural  Statistics  Service 
Cattle  Report  Date  Changes 

Correction  " 

In  notice  document  91-23138 
appearing  on  page  48516  in  the  issue  of 


Wednesday.  September  25, 1991.  in  the 
second  column,  in  the  file  line  at  the  end 
of  the  document,  "FR  Doc.  91-23130" 
should  read  "FR  Doc.  91-23138". 

BILUNO  CODC  1SOS.41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docicet  No.  91N-04081 

Drug  Export  Blood  Grouping 
Reagents:  Antl-|k*  (Monoclonal) 
Bicione  for  Tube  and  MIcroplate  Test; 
Anti-Jk**  (Monoclonal)  Btoclone  for 
Tube  and  Microplate  Test 

Correction 

In  notice  document  91-24846  beginning 
on  page  51907  in  the  issue  of 
Wednesday,  October  16, 1991,  make  the 
following  correction: 

On  page  51907,  in  the  third  column, 
under  SUMMARY,  in  the  fourth  line 
"failed*  should  read  "filed". 

HLUNO  cooc  isesoi-o 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  91N-0450] 

Public  Workshop;  Request  for 
Comments 

Correction 

In  notice  document  91-29818  beginning 
on  page  65094  in  the  issue  of  Friday, 
December  13, 1991  make  the  following 
corrections: 


1.  On  page  65094,  in  the  third  column, 
under  addresses,  in  the  seventh  line 
"600"  should  read  "660". 

2.  On  page  65095,  in  the  first  column: 

(a)  In  the  third  line,  "in"  should  read 
"is". 

(b)  In  the  second  full  paragraph,  in  the 
fifth  line  "or"  should  read  "of. 

(c)  In  the  third  paragraph,  in  the  sixth 
line  "by"  should  read  "at". 

mXINa  CODE  1SOS41-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

lOR-4735;  OR  030-01-4212-13;  GP1-348] 

Realty  Action;  Exchange  of  Public 
Lands;  Baker  County,  Oregon 

Correction 

In  notice  document  91-23280  beginning 
on  page  49197,  in  the  issue  of  September 
27, 1991,  make  the  following  corrections: 

1.  On  the  same  page,  in  the  third 
column,  in  the  first  land  description, 
after  the  fifth  line,  the  following  material 
was  omitted:  'T.  9S..  R.  42E..  Section  35. 

swy4NEy4,  SEy4Nwy4,  NEy4Swy4. 
Nwy4SEy4." 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  land  desription,  in 
the  seventh  line,  "NEVi"  should  read 
"NEy4". 

MLUNQ  CODC  1SOM1-0 


VOL 


ISS 


1992 
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Part  II 


Department  of  Labor 

Employment  and  Training  Administration 
20  CFR  Part  655 
Wage  and  Hour  Division 
29  CFR  Part  507 


Labor  Conditions  Applications  and 
Requirements  for  Employers  Using  Aliens 
on  H-1B  Visas  in  Specialty  Occupations 
and  as  Fashion  Models;  Interim  Hnal 
Rule 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 
RiN1205-AA89    . 

Wage  and  Hour  Division 

29  CFR  Part  507 
RIN  1215-AA69 


Labor  Condition  Applications  and 
Requirements  for  Employers  Using 
Aliens  on  H-1B  Visas  in  Specialty 
Occupations  and  as  Fashion  Models 

AGENCIES:  Employment  and  Training 

Administration,  Labor  and  Wage  and 

Hour  Division,  Labor. 

ACTION:  Interim  final  rule;  request  for 

comments;  extension  of  comment 

period. 

summary:  the  Employment  and 
Training  Administration  (ETA)  and  the 
Employment  Standards  Administration 
(ESA)  of  the  Department  of  Labor  (DOL 
or  Department]  are  revising  their 
regulations  governing  the  filing  and 
enforcement  of  labor  condition 
applications  filed  by  employers  seeking 
to  employ  aliens  in  specialty 
occupations  and  as  fashion  models  of 
distinguished  merit  and  ability  on  H-lB 
visas.  Under  the  Immigration  and 
Nationality  Act  (INA),  as  amended  by 
the  Immigration  Act  of  1990  (IMMACT). 
an  employer  seeking  to  employ  an  alien 
in  a  specialty  occupation  or  as  a  fashion 
model  of  distinguished  merit  and  ability 
on  an  H-lB  visa  is  required  to  file  a 
labor  condition  application  with  DOL 
before  the  Immigration  and 
Naturalization  Service  (INS)  may 
approve  an  H-lB  visa  petition.  The 
labor  condition  application  process  is 
administered  by  ETA;  complaints  and 
investigations  regarding  labor  condition 
applications  are  the  responsibility  of 
ESA. 

The  Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991  (MTINA)  amended 
the  INA  and  the  INfMACT  to 
substantially  change  the  H-lB  labor 
condition  application  program, 
retroactive  to  October  1. 1991.  This 
interim  final  rule  revises  the  H-lB 
regulations  to  implement  the  MTINA 
amendments. 
dates:  Effective  Date:  October  1. 1991. 

Comments:  Written  comments  on  this 
interim  final  rule  are  invited  from 
interested  parties.  Comments  must  be 
received  on  or  before  February  12. 1992. 
The  comment  period  on  the  interim  final 
rule  published  at  56  FR  54720  (October 


22. 1991)  (FR  Doc.  91-25281)  is  extended 
through  February  12. 1992. 
ADDRESSES:  Submit  comments  to: 
Roberts  T.  {ones.  Assistant  Secretary, 
Employment  and  Training 
Administration,  Department  of  Labor, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Attention: 
Immigration  Task  Force,  room  N-4470. 
FOR  FURTHER  INFORMATION  CONTACT 
On  20  CFR  part  655.  subpart  H.  and  29 
CFR  part  507,  subpart  H,  contact  David 

0.  Williams,  Chair.  Immigration  Task 
Force.  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N-4470,  200  Constitution  Avenue, 
NW..  Washington.  DC  20210.  Telephone: 
(202)  535-0174  (this  is  not  a  toll-free 
number). 

On  20  CFR  part  655,  subpart  I,  and  29 
CFR  part  507.  subpart  I,  contact 
Solomon  Sugarman.  Wage  and  Hour 
Division.  Employment  Standards 
Administration.  Department  of  Labor, 
room  S-3502.  200  Constitution  Avenue. 
NW..  Washington,  DC  20210.  Telephone: 
(202)  523-7605  (this  is  not  a  toll-free 
number). 
SUPPLEMENTARY  INFORMATION: 

1.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  interim 
final  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
clearance  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  have  been  assigned  0MB  Control 
No.  1205-0310. 

The  Employment  and  Training 
Administration  estimates  that  up  to 
50,000  employers  per  year  will  submit 
labor  condition  applications.  The  pubhc 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  ioformation/data  sources, 
gathering  and  maintaining  the 
information/data  needed,  and  preparing 
the  application. 

Written  comments  on  the  collection  of 
information  requirements  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Attention: 
Desk  Officer  for  Employment  and 
Training  Administration.  Washington. 
DC  20503. 

IL  Background 

On  November  29, 1990.  the 
Immigration  Act  of  1990  (IMMACT], 
Public  Law  101-649, 104  Stat.  4978.  was 
enacted  into  law.  The  law  amended  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1101  etseq.)  (INA)  and  assigned 
responsibility  to  the  Department  of 


Labor  for  the  implementation  of  several 
provisions  of  IMMACT  relating  to  the 
entry  of  certain  categories  of 
employment-based  immigrants,  and  to 
the  temporary  employment  of  certain 
categories  of  nonimmigrants.  One  of  the 
major  provisions  of  IMMACT  the 
Department  of  Labor  (DOL  or 
Department]  is  charged  with 
implementing  governs  the  entry  of  H-lB 
aliens  in  specialty  occupations  or  as 
fashion  models  of  distinguished  merit 
and  ability  to  work  temporarily  in  the 
United  States  (U.S.)  for  a  period  of  up  to 
six  years.  8  U.S.C.  1101(a)(15)(H)(i)(b);  8 
U.S.C.  1182(n];  and  8  U.S.C.  1184(c].  The 
Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991  (MTINA),  Public 
Law  102-232, 105  Stat.  1733  (December 
12, 1991),  amended  INA  and  IMMACT, 
substantially  changing  portions  of  the 
H-lB  labor  condition  application 
program,  retroactive  to  October  1, 1991. 

IMMACT  redefined  and  narrowed  the 
occupational  scope  of  the  prior  H-lB 
visa  category.  Aliens  of  distinguished 
merit  and  ability  who  had  been 
previously  admitted  under  the  H-lB  visa 
category  may  now  be  eligible  for  entry 
under  one  of  two  new  visa 
classifications  (O  and  P)  which  have 
been  established  for  aliens  with 
extraordinary  ability,  persons 
accompanying  aliens,  and  athletes  and 
entertainers.  8  U.S.C.  1101(a](15)(O)  and 
1101(a)(15)(P);  see  also  8  U.S.C. 
1184(g)(l](C].  DOL  has  no  operational 
responsibilities  under  the  O  and  P  visa 
provisions  of  IMMACT.  Under  INA  as 
amended  by  IMMACT  and  MTINA,  the 
H-lB  visa  category  is  designated  for 
aliens  who  are  coming  temporarily  to 
the  U.S.  to  perform  services  in  a 
"specialty  occupation,"  as  defined  in 
section  214(i](l)  of  the  INA,  or  as 
fashion  models  of  distinguished  merit 
and  ability.  See  8  U.S.C. 
1101(a](15](H)(i)(b)  and  1184(i)(l).  The 
Immigration  and  Naturalization  Service 
(INS)  makes  determinations  on  whether 
a  job  opportunity  is  in  a  specialty 
occupation  or  as  a  fashion  model  of 
distinguished  merit  and  ability. 

The  H-lB  category  of  specialty 
occupations  consists  of  those 
occupations  which  require  the 
theoretical  and  practical  application  of  a 
body  of  highly  specialized  knowledge, 
and  the  attainment  of  a  bachelor's  or 
higher  degree  in  the  specific  specialty 
(or  its  equivalent)  as  a  minimum  for 
entry  into  the  occupation  in  the  United 
States.  In  addition,  an  alien  in  a 
specialty  occupation  must  possess  full 
state  licensure  to  practice  in  the 
occupation  (if  required),  completion  of 
the  required  degree,  or  experience  in  the 
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specialty  equivalent  to  the  degree  and 
recognition  of  expertise  in  the  specialty. 
8  U.S.C.  1184(i)(2). 

The  H-IB  category  of  "fashion  model" 
requires  that  the  alien  be  of 
distinguished  merit  and  ability.  8  U.S.C. 
H01(a)(15)(HHi)(b). 

INS  makes  determinations  on  an 
alien's  qualifications  for  a  job 
opportimity,  specit^ty  occupation,  and 
distinguished  merit  and  ability  as  a 
fashion  model.  The  INA.  as  amended  by 
IMMACT  and  MTINA.  establishes  a  cap 
of  65,000  on  the  number  of  aliens  who 
may  be  issued  H-lB  visas  annually,  and 
provides  a  process  for  protecting  the 
wages  and  working  conditions  of 
workers.  8  U.S.C.  1182(n)  and 
1184(g)(lKA). 

Hie  H-lB  process  begins  with  the 
requirement  that  a  prospective  H-lB 
employer  file  a  labor  condition 
application  on  Form  ETA  9035  with  the 
regional  ofGce  of  the  Employment  and 
Training  Administration  having 
jurisdiction  over  the  State  in  which  the 
position  is  located.  8  U.S.C.  1182(n).  In 
this  application,  the  employer  is 
required  to  attest  that:  (1)  It  will  play  H- 
IB  nonimmigrants  no  less  than  die 
greater  of  the  prevailing  wage  or  actual 
wage  for  the  occupation;  (2)  it  will 
provide  working  conditions  that  will  not 
adversely  affect  the  working  conditions 
of  U.S.  workers  similarly  employed;  (3] 
there  is  no  strike  or  lockout  in  the  course 
of  a  labor  dispute  in  the  occupational 
classification  at  the  place  of 
employment;  (4)  it  has  publicly  notified 
the  bargaining  representative  of  its 
employees  in  die  occupational 
classification  at  the  place  of 
employment  of  its  intent  to  employ  an 
H-lB  nonimmigrant,  or.  if  there  is  no 
bargaining  representative,  that  it  has 
posted  such  notice  at  the  place  of 
employment.  Further,  the  employer  must 
provide  the  information  required  in  the 
application  about  the  number  of  aliens 
sought,  occupational  classification,  job 
duties,  wage  rate  and  conditions  under 
which  the  aliens  will  be  employed,  date 
of  need,  and  period  of  employment. 

Finally,  an  important  part  of  the 
process  consists  of  a  complaint  and 
enforcement  provision.  DOL  will  accept 
complaints  from  any  aggrieved  party 
about  an  employer's  failure  to  meet  a 
specified  condition  or  misrepresentation 
of  a  material  fact  in  the  application.  If 
DOL  determines  that  a  reasonable  basis 
for  the  complaint  exists,  DOL  will 
investigate,  provide  the  employer  and 
other  interested  parties  an  opportunity 
for  a  hearing,  and  may  assess  sanctions 
including  civil  money  penalties.  8  U.S.C 
1182(nK2). 


m.  The  Process  of  Dtvetoping  Interim 
Final  RegiilaHona 

In  developing  the  interim  final 
regulations,  the  Department  considered 
a  number  of  issues  pertaining  to  the 
filing  of  labor  condition  applications  by 
employers  seeking  to  employ  H-lB 
nonimmigrants  including:  (1)  Which 
employers  may  file  a  labor  condition 
application  for  H-lB  nonimmigrants;  (2) 
whether  a  labor  condition  application 
must  be  filed  before  or  after  an  H-lB 
visa  is  issued:  (3)  whether  DOL  should 
determine  that  an  H-lB  occupation  is  a 
specialty  occupation,  including  the 
extent  to  which  the  Department  will 
review  a  labor  condition  application; 
and  (4)  whether  documentation  should 
be  submitted  with  the  labor  condition 
application  and/or  maintained  at  the 
place  of  employment  These  issues  were 
addressed  in  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM],  a 
proposed  rule,  and  an  interim  final  rule 
inviting  comments  from  all  interested 
parties.  56  FR 11705  (March  2a  1991):  56 
FR  37175  (August  5. 1991);  and  56  FR 
54720  (October  22. 1991). 

Comments  and  recommendations 
were  received  from  a  variety  of  persons 
and  organizations  with  respect  to  the 
Department's  approach  to  the 
development  and  implementation  of 
these  regulations.  The  Department 
carefully  considered  the  views  of  these 
commenters  in  developing  the  interim 
final  regulations.  Comments  on  the 
ANPRM  and  the  proposed  rule  were 
discussed  in  the  interim  final  rule.  Such 
discussion,  to  the  extent  still  appUcable 
given  the  revisions  mandated  by 
MTINA.  is  reprinted  in  this  revised 
mt«im  final  rule.  56  FR  at  54721-54726. 

This^revised  interim  final  rule  also 
makes  those  amendments  to  the  H-lB 
program  necessitated  by  the  enactment 
of  MTINA.  The  Department  has  also 
included  clarification  regarding 
employer  attestation  requirements  for 
"working  conditions"  and  has  invited 
comments  regarding  possible  changes 
regarding  "in-kind"  wages.  In  addition, 
the  comment  period  on  the  interim  final 
rule  is  extended,  so  that  comments  may 
be  made  on  these  amendments. 

A.  Labor  Condition  Application  Process 
and  Requirements 

The  Department  believes  that 
Congress,  in  enacting  IMMACT  and 
MTINA.  intended  to  provide  greater 
protection  than  under  prior  law  for 
workers,  without  interfering  with  an 
employer's  abihty  to  obtain  the  H-lB 
nonimmigrants  it  needs  on  a  timely 
basis.  Accordingly,  the  regulations 
provide  that  DOL  review  be  limited  to 
determining  whether  a  labor  condition 


application  is  complete  and  contains  no 
obvious  inaccuracies  (including  whether 
the  Wage  and  Hour  Division 
(Administrator]  has  previously 
disqualified  the  employer  from 
employing  H-lB  nonimmigrants). 
Congress,  in  section  303  (a)(7)(A)  and 
(a)(7)(B)(iii)  of  MTINA,  has  confirmed 
this  streamlined  approach.  B  U.S.C. 
1101(a)(15)(H)(i)(b)  and  1182(n)(l).  In 
addition.  Congress  mandated  in  MTINA 
that  the  "certification  described  in 
section  101(a)(15)(H)(i)(b)"  be  provided 
within  7  days  of  the  date  of  the  filing  of 
the  appUcation,  unless  the  application  is 
incomplete  or  obviously  inaccurate.  8 
use.  1182(n)(l):  Pub.  L 102-232  sec 
303(a)(7)(B)(iii). 

In  implementing  the  protection  for 
woiiers  that  IMMACT  intends,      ^ 
however,  the  procedures  and 
documentation  requirements  are 
sufficiently  specific  to  enable 
investigations  of  complaints  against 
employers  and  enforcement  of  sanctions 
where  necessary.  Under  IMMACT, 
protection  of  workers  is  provided 
through  the  complaint  process.  The 
interim  final  regulations  set  forth  a 
process  which:  (1)  Requires  labor 
condition  applications  that  are  specific 
with  respect  to  employer  statements  and 
promises;  (2)  limits  DOL's  review  of  a 
labor  condition  application  to  a  simple 
check  to  assure  that  it  is  completed, 
signed,  and  contains  no  obvious 
inaccuracies  (which  includes  whether 
the  Wage  and  Hour  Division 
(Administrator)  has  disqualified  the 
employer  from  employing  H-lB 
nonimmigrants);  (3)  describes  the 
information  that  employers  must  retain 
to  document  the  validity  of  their 
statements;  and  (4)  estabUshes  a  system 
for  the  receipt  of  complaints,  and  their 
investigation  and  disposition,  including 
the  imposition  of  penalties  where 
warranted.  The  interim  final  rule  assies 
to  the  Employment  and  Training 
Administration  (ETA)  DOL's  role  in 
certifying  and  processing  applications; 
and  to  the  Wage  and  Hour  Division  of 
the  Employment  Standards 
Administration  (ESA)  DOL's  role  in 
investigating  complaints  and  assessing 
penalties. 

1.  Who  May  File  a  Labor  Condition 
Application? 

In  developing  the  interim  final 
regulations,  the  Department  considered 
a  number  of  issues  relating  to  the 
eligibility  of  an  employer  to  file  a  labor 
C(Midition  application,  including: 
Whedier  an  H-lB  employer  must  have  a 
physical  location  in  the  U.S.  or 
otherwise  be  able  to  prove  it  is  doing 
business  in  the  U.S.  at  the  time  a  labor 
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condition  application  is  filed;  and 
whether  the  alien  must  be  paid  in  U.S. 
currency.  The  Department  received 
comments  on  these  and  several  related 
issues.  Several  commenters  indicated 
that  current  practice  did  not  require  a 
U.S.  employer,  or  even  the  presence  of 
an  employer  in  the  U.&,  and  that 
payment  to  the  H-lB  nonimmigrants 
was  often  not  made  in  U.S.  currency. 
One  commenter  stated  that  H-lB 
nonimmigrants  were  not  always  paid 
while  in  the  U.S.  Instead,  their  salaries 
were  credited  to  accounts  in  their  home 
countries,  and,  while  in  the  U.S.,  the 
workers  were  provided  living  expenses 
only  and  those  expenses  were  paid  in 
U.S.  dollars. 

The  Department  believes  that,  in 
order  to  implement  the  complaint  and 
enforcement  provisions  of  IMMACT,  H- 
IB  employers  must  maintain  a  legal 
presence  in  the  United  States.  In  the 
interim  final  regulations,  the  Department 
interprets  this  to  mean  that  an  H-lB 
employer  must  have  an  Internal 
Revenue  Service  (IRS)  employer 
identification  number  and  make  a  filed 
labor  condition  application  and 
supporting  documentation  available  for 
public  examination  at  the  employer's 
principal  place  of  business  in  the  U.S.  or 
at  the  place  of  employment.  In  addition, 
the  interim  final  regulations  do  not 
require  the  payment  to  the  H-lB 
nonimmigrant  in  U.S.  currency. 

Consideration  was  also  given  to 
whether  a  job  contractor  should  be 
treated  as  an  employer  for  H-lB 
purposes.  The  term  job  contractor  refers 
to  an  employer  whose  employees 
perform  work  at  job  sites  of  other 
employers  but  who  are  paid  by  the  job 
contractor  and  are  its  employees.  In  the 
interim  final  regulations,  job  contractors 
are  treated  like  any  other  employer  and 
are  bound  by  the  regulations  applicable 
to  all  H-lB  employers.  The  Department 
notes  that  the  law  requires  the  payment 
of  wages  which  are  at  least  equal  to  the 
actual  wage  level  paid  by  the  employer 
to  all  other  individuals  with  similar 
experience  and  qualifications  for  the 
specific  employment  in  question,  or  the 
prevailing  wage  level  for  the 
occupational  classification  in  the  area  of 
employment  whichever  is  greater.  Use 
of  a  job  contractor  will  not  permit 
circumvention  of  this  requirement;  the 
interim  final  regulations  require  that  an 
H-lB  nonimmigrant  receive  wages 
which  are  at  least  the  higher  of  the 
actual  wage  at  the  worksite  or  the  local 
area  prevailing  wage  for  the  occupation. 

Many  questions  have  been  received 
by  the  Department  regarding  whether 
attorneys  may  file  applications  on 
behalf  of  employers.  In  general. 


attorneys  may  file  applications  on 
behalf  of  employers,  but  the  application 
must  be  signed  by  the  employer  or  its 
agent.  However,  if  an  attorney  wishes  to 
act  in  a  representational  capacity  or  to 
receive  ^m  ETA  the  certified 
application  or  a  notice  that  the 
application  has  not  been  certified,  the 
attorney  must  submit  to  the  ETA 
Regional  Office  an  INS  Form  G-28. 
Notice  of  Appearance  as  Attorney, 
which  names  the  employer  as  his  or  her 
client. 

2.  Filing  Sequence 

The  INA  requires  that  before  the  alien 
can  be  granted  H-lB  status,  the 
Department  shall  determine  and  certify 
to  the  Attorney  General  that  the 
employer  has  filed  with  DOL  a  labor 
condition  application.  MTINA  also 
specifies  that  the  Department  shall 
certify  the  apphcation,  provided  it  is 
complete  and  contains  no  obvious 
inaccuracies,  within  7  days  of  the  date 
of  filing.  The  interim  final  regulations 
therefore  require  that  the  employer  must 
file  a  labor  condition  application  and 
receive  certification  from  DOL  before  an 
H-lB  petition  can  be  submitted  to  INS. 

DOL  considered  whether  the 
amendments  enable  applications  to  be 
filed  at  ETA  simultaneously  with,  or 
subsequent  to,  the  filing  of  the  H-lB  visa 
petition  with  INS.  However,  the  INA.  as 
amended  by  MTINA,  states  that  the 
Secretary  of  Labor  "determines  and 
certifies  to  the  Attorney  General  that  the 
intending  employer  has  filed  with  the 
Secretary  an  application  (emphasis 
added)  *  *  *"  The  law  further  states 
that  the  Secretary  "shall  review  such 
application  for  completeness  and 
obvious  inaccuracies  *  *  *"  and  unless 
the  application  is  incomplete  or  contains 
obvious  inaccuracies  "the  Secretary 
shall  provide  the  certification  •  •  • 
within  7  days  of  the  date  of  filing  the 
application."  The  Department  interprets 
this  language  to  mean  that  DOL  must 
review  and  certify  the  application  before 
the  employer  may  file  H-lB  visa 
petitions  with  the  INS.  INS,  however,  is 
the  entity  to  decide  and  determine  what 
documents  will  constitute  an  acceptable 
petition  for  an  H-lB  visa. 

3.  Effect  of  MTINA  on  Previously  Filed 
Applications 

MTINA  amended  the  wage 
requirement  that  an  employer  pay  H-lB 
nonimmigrants  and  "other  individuals 
employed  in  the  occupational 
classification"  the  higher  of  the  actual 
wage  or  the  prevailing  wage.  Such  wage 
requirement  now  applies  only  to  H-lB 
nonimmigrants  and  no  longer  extends  to 
U.S.  workers.  Because  the  MTINA 
amendments  to  the  H-lB  program  are 


retroactive  to  October  1, 1991,  they  take 
precedence  over  IMMACT  and  the 
Department's  October  22, 1991,  interim 
final  rule.  MTINA's  provisions  therefore 
apply  to  applications  filed  pursuant  to 
the  original  interim  final  rule. 

The  Department  considered  whether 
employers  who  filed  applications 
pursuant  to  the  original  interim  final  rule 
should  refile  a  new  application  that 
reflected  the  modification  in  the  wage 
requirement  mandated  by  MTINA  and 
concluded  that  since  the  new 
requirement  is  a  lesser  one  which  is 
completely  subsiuned  within  the 
previous  requirement,  requiring 
employers  to  refile  would  be  not  only 
burdensome  but  unnecessary.  The 
Department  has  decided,  instead,  that 
all  attestations  filed  prior  to  MTINA  will 
be  considered  to  be  in  full  compliance 
with  the  new  regulations  and  that  all 
attestation  elements  of  previously  filed 
applications  will  be  fully  enforceable 
except  Item  8(a)  on  the  ETA  Form  9035. 
In  its  place,  a  lesser  attestation  will  be 
enforced.  On  the  original  Form  ETA 
9035,  under  Item  8(a).  employers 
attested  that: 

H-lB  nonimmigrants  and  other  similarly 
employed  workers  will  be  paid  the  actual 
wage  for  the  occupation  at  the  place  of 
employment  or  the  prevailing  wage  level  for 
the  occupation  in  the  area  of  employment, 
whichever  is  higher. 

Employers  will  be  held  to  the  following 
attestation,  which  has  been  substituted 
for  item  8(a)  on  the  revised  Form  ETA 
9035: 

H-lB  nonimmigrants  will  be  paid  the 
actual  wage  level  paid  by  the  employer  to  all 
other  individuals  with  similar  experience  and 
quahfications  for  the  specific  employment  in 
question  or  the  prevailing  wage  level  for  the 
occupation  in  the  area  of  intended 
employment,  whichever  is  higher. 

The  new  attestation  element  for  Item 
8(a)  reflects  MTINA's  provision  that 
only  H-lB  nonimmigrants  be  paid  the 
higher  of  the  actual  wage  or  the 
prevailing  wage.  (This  change  is 
discussed  fully  under  the  heading 
"Labor  Condition  Statements.") 

4.  Part-time  Employment 

The  Department  is  continuing  the 
long-standing  practice  of  approving  part- 
time  employment  for  temporary 
professional  workers  in  the  H-lB 
program.  The  great  majority  of 
commenters  opposed  the  imposition  of 
any  limitation  on  parttime  employment. 
These  commenters  argued  that  there  is 
no  statutory  basis  for  excluding  part- 
time  work  under  the  H-lB  program  and 
suggested  that  the  economy  would  be 
harmed  if  H-lB  nonimmigrants  were  no 
longer  permitted  to  enter  for  parttime 
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jobs.  Commenters  also  indicated  that  it 
is  not  unusual  for  an  alien  to  be  needed 
on  a  one-time  project  basis  where  a  40- 
hour  work  wiieek  is  not  typical.  A  few 
commenters  favored  eliminating  or 
limiting  part-time  employment  because 
the  new  ceiling  on  the  annual  number  of 
H-lB  visas  could  be  quickly  exhausted 
by  numerous  H-IB  nonimmigrants 
working  only  a  few  hours  per  week.  The 
Department  agrees  with  the  views  of  the 
majority  of  commenters  and  the  interim 
final  regulations  do  not  prohibit  part- 
time  employment.  Complaints  alleging 
that  working  conditions  of  U.S.  workers 
have  been  adversely  affected  by  the 
employment  of  H-lB  nonimmigrants, 
including  part-time  H-lB 
nonimmigrants,  by,  for  example, 
eliminating  or  otherwise  curtailing 
permanent  jobs  and/or  fringe  beneHts 
for  U.S.  workers,  would  be  investigated 
by  the  Department. 

5.  Multiple  Employers 

Under  the  current  practice,  H-lB 
nonimmigrants  may  work  for  more  than 
one  employer.  The  Department  believes 
that  there  is  no  statutory  basis  for 
changing  this  practice.  In  addition,  there 
appear  to  be  situations  where  highly 
specialized  skills  and  knowledge  are 
needed  by  more  than  one  employer 
simultaneously.  Therefore,  the  interim 
final  regulations  continue  to  permit  H- 
IB  nonimmigrants  to  work  for  more  than 
one  employer,  provided  that  each 
employer  has  filed  a  labor  condition 
application. 

6.  Occupational  Scope 

Under  the  interim  final  regulations,  an 
employer  may  file  a  single  labor 
condition  application  for  more  than  one 
alien  in  more  than  one  occupational 
classification,  as  long  as  the  application 
clearly  names  each  occupational 
classification  by  Dictionary  of 
Occupational  Titles  (DOT)  Three-Digit 
Occupational  Groups  code  and  by  the 
employer's  own  title  for  the  job.  A 
listing  of  the  three-digit  occupational 
groups  for  professional,  technical,  and 
managerial  occupations  and  fashion  * 
models  is  included  at  appendix  2  to  this 
document  (Appendix  2  is  not  to  be 
cofidied  in  the  CFR  but  will  be  provided 
as  an  attachment  to  the  Form  ETA  9035). 
For  each  occupational  classification  the 
employer  must  indicate  the  number  of 
aliens  to  be  employed,  the  rate  of  pay, 
the  starting  and  ending  dates  of  the  H- 
IB  aliens'  employment,  and  the  location 
of  each  intended  place  of  employment. 

It  must  be  emphasized  that  the 
Department  will  not  utilize  the  three- 
digit  occupational  groups  code  for 
prevailing  wage  purposes,  but  rather,  for 
keeping  track  of  and  reporting  what 
occupations  are  employed  under  the  H- 


IB  visa  category.  Employers  are 
cautioned  that,  in  fact,  occupational 
classifications  at  the  three-digit  level  are 
too  broad  to  meet  the  requirements 
needed  in  order  to  determine  a 
prevailing  wage. 

7.  Labor  Condition  Application  Validity 
Period 

The  period  of  authorized  admission 
for  an  alien  nonimmigrant  on  an  H-lB 
visa  normally  may  not  exceed  six  years. 
The  interim  final  regulations  provide 
that  the  acceptance  of  a  labor  condition 
application  be  valid  for  a  period  of  up  to 
six  years,  depending  upon  the  period  of 
intended  employment  stated  in  the  labor 
condition  appUcation.  The  interim  final 
regulations  place  no  specific  time  limit 
on  when  a  labor  condition  application, 
once  certified  by  DOL,  must  be  used. 
However,  since  IMMACT  requires  the 
employer  to  specify  the  period  of 
intended  employment,  there  will  be  a 
practical  limitation  on  the  extent  to 
which  a  certified  labor  condition 
application  can  be  held  without  being 
used. 

B.  Labor  Condition  Statements 

1.  Required  Wages 

The  INA.  as  amended  by  IMMACT 
and  MTINA,  requires  that  the  wages 
paid  to  H-lB  nonimmigrants  be  at  least 
the  higher  of  the  actual  wage  rate  paid 
to  all  other  workers  with  similar 
experience  and  qualifications  for  the 
specific  employment  in  question  or  the 
prevailing  wage  rate  for  the 
occupational  classification  in  the  area  of 
employment.  The  amended  INA  does 
not  preclude  an  employer  from  paying 
H-lB  nonimmigrants  more  than  the 
higher  of  the  actual  wage  or  the 
prevailing  wage.  The  amended  INA 
places  the  responsibility  on  the 
employer  to  establish  the  required  wage 
rate  that  it  must  pay  an  H-lB 
nonimmigrant  based  on  the  best 
information  available  at  the  time  the 
application  is  filed  with  the  Department. 

Much  concern  was  raised  by  the 
employer  community — particularly 
institutions  of  higher  education — 
regarding  the  wage  requirements  of  ^ 
IMMACT  and  the  implementation  of 
those  requirements  by  DOL.  Under 
IMMACT,  the  employer  was  required  to 
pay  the  higher  of  the  actual  or  the 
prevailing  wage  for  an  occupation  to 
both  H-lB  nonimmigrants  and  "to  other 
individuals  employed  in  the 
occupational  classification  and  in  the 
area  of  employment." 

MTINA  amended  the  INA/IMMACT 
wage  requirements  in  three  major  ways: 
(1)  the  wage  obligation  now  applies  only 
to  the  H-lB  nonimmigrant  and  no  longer 


extends  to  "other  individuals  employed  . 
in  the  occupational  classification  *  *  *": 
(2)  the  actual  wage  now  must  be' 
determined  on  the  basis  of  what  the 
employer  pays  "to  all  other  individuals 
with  similar  experience  and 
qualifications  for  the  specific 
employment  in  question";  and  (3)  the 
wage  the  employer  is  required  to  pay 
must  be  "based  on  the  best  information 
available  as  of  the  time  of  filing  the 
application"  with  the  Department. 

a.  Actual  wage.  The  actual  wage  level 
is  that  paid  by  the  employer  to  all  other 
individuals  with  similar  experience  and 
qualifications  as  the  H-lB  nonimmigrant 
for  the  specific  employment  in  question 
at  the  place  of  employment.  In 
determining  the  actual  wage  level  paid 
to  other  individuals  employed  in  the 
specific  occupation  in  which  an  H-lB 
nonimmigrant  is  to  be  employed. 
Congress  intended  that  the  following 
factors  be  considered: 

i.  Experience.  Is  the  work  experience 
of  other  individuals  employed  by  the 
employer  in  the  specific  occupation  at 
issue  substantially  the  same  as  that 
possessed  by  the  H-lB  nonimmigrant — 
e.g.,  length  of  experience;  type  of 
experience,  such  as  supervisory;  or 
depth  or  breadth  of  experience  in  the 
relevant  field(s]? 

ii.  Qualifications.  Are  the  job 
qualifications  of  the  employer's  other 
employees  in  the  specific  occupation  at 
issue  substantially  the  same  as  the  H-lB 
nonimmigrant's  qualifications — e.g., 
advanced  degree(s),  particular  skills  or 
abilities  required?  If  not,  are  the 
dissimilar  qualifications  bona  fide  and 
relevant  for  the  job?  Are  these 
differences  formally  refiected  in  the 
employer's  pay  system  as  a  basis  for 
compensation  distinctions  among 
employees? 

iii.  Education.  Are  the  educational 
attainments  or  achievements  of  the  H- 
IB  nonimmigrant  and  other  individuals 
employed  in  the  specific  employment 
similar — e.g.,  advanced  degree(s) 
required;  educational  achievements  such 
as  grade  point  average  or  class  rank; 
strong  positive  reputation  of  the 
University  attended? 

iv.  job  responsibility  and  function. 
Are  the  H-lB  nonimmigrant's  actual  set 
of  job  duties,  responsibilities  and 
functions  substantially  similar  to  those 
of  other  workers  employed  in  the 
specific  occupation  at  issue? — e.g.,  are 
they  similar  with  respect  to  their  major 
or  significant  tasks?  (Note:  the  job  title 
alone  is  not  dispositive  of  this  issue. 
While  like  job  titles  presume  like  jobs 
with  similar  job  duties,  responsibilities 
and  functions,  this  presumption  may  be 
rebutted  with  information  regarding 
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actual  duties,  responsibilities  and 
functions.  Further,  different  job  titles 
alone  are  meaningless  if  the  job  duties, 
responsibilities  and  functions  are 
substantially  the  same] 

V.  Specialized  knowledge.  Is  there  any 
^ecialized  knowledge  possessed  by  the 
H-lB  nonimmigrant  or  other 
individuals— e.g.,  specialized  research 
field— that  warrants  a  difference  in  pay? 

vi.  Other  legitimate  business  factors. 
Are  there  other  legitimate  business 
factors  which  can  be  shown  to  provide  a 
bona  fide  basis  for  justifjing  different 
compensation  levels  for  H-lB 
nonimmigrants  and  other  workers 
employed  in  the  spedfic  occupation? 
"Legitimate  business  factors"  are  those 
that  it  is  reasonable  to  conclude  are 
necessary  because  they  are  related  to 
the  job  in  question,  conform  to 
recognized  principles,  or  can  be 
demonstrated  by  accepted  rules  and 
standards.  Examples  might  include: 
Professional  distinctions  such  as 
publications;  development  of  a 
particular  patent;  recipient  of  an 
international  prize;  or  other  , 

distinguishable;  meritorious 
performance  rewarded  by  an  existing 
pay  system.  Some  examples  of 
"illegitimate"  factors  to  account  for  pay 
differentials  are:  (a)  Sex;  (b)  race:  (c) 
national  origin:  (d)  age;  (e)  religion;  (f) 
alien  willing  to  work  for  less:  (g]  alien 
salary  parity  with  peers  in  their  country 
of  origin:  or  (h)  alien  abilities/ 
qualiHcations  irrelevant  to  the  position. 

In  determining  the  actual  wage  level 
for  the  H-lB  nonimmigrant  the 
employer  shall  consider  the  wage  level 
paid  to  all  other  individuals  with  similar 
experience  and  qualifications  who  are  in 
the  same  specific  position — i.e.,  perform 
the  actual  set  of  duties  and 
responsibilities  to  be  performed  by  the 
H-lB  nonimmigrant  The  Department 
acknowledges  that  in  rare 
circumstances  the  H-lB  nonimmigrant 
may  be  sought  for  employment  in  a  truly 
unique  position,  i.e.,  one  which  is  unlike 
any  other  position  at  the  workplace  in 
regard  to  the  factors  described  above. 
However,  the  Department  cautions 
employers  that  every  few  positions 
would  be  considered  by  DOL  to  be  truly 
unique,  since  this  distinction  cannot  be 
established  through  differing  job  titles  or 
minor  variations  in  day-to-day  work 
assignments  where  other  individuals 
with  similar  experience  and 
qualifications  perform  substantially  the 
same  duties  and  responsibilities  as  the 
H-lB  nonimmigrant  When  a  truly 
unique  job  does  exist  for  the  H-IB 
nonimmigrant  at  the  place  of 
employment,  the  "actual  wage"  required 
by  the  INA  ihaU  equal  the  wage  paid  by 


the  employer  to  the  H-lB  nonimmigrant. 
Employers  must  keep  in  mind  that  the 
"truly  unique  job"  concept  applies  only 
to  the  employer's  obligation  regarding 
the  payment  of  "actual  wage"  and  does 
not  extend  to  its  obligation  regarding 
"prevailing  wage." 

The  following  examples  (all  of  which 
are  premised  on  the  assumption  that  the 
actual  wage  is  no  less  than  the 
prevailing  wage)  are  intended  to 
illustrate  the  factors  discussed  above: 

Example  ^1 

•  Woricer  A  is  paid  $10.00  per  hour 
and  supervises  two  employees.  Worker 
B,  who  is  equally  qualified  and  performs 
substantially  the  same  job  duties  except 
for  supervising  other  employees,  is  paid 
$8i)0  per  hour  because  he/she  has  no 
supervisory  responsibility. 

The  compensation  differential  is 
acceptable  because  it  is  based  upon  a 
relevant  distinction  in  job  duties, 
responsibilities,  and  functions:  the 
difference  in  the  level  of  supervision 
provided  by  the  two  employees.  The 
actual  wage  for  workers  in  this 
occupation  at  the  worksite  with 
supervisory  responsibility  is  $10.00  per 
hour;  the  actual  wage  for  workers  in  this 
occupation  at  the  worksite  without 
supervisory  responsibility  is  $8.00  per 
hour. 

Example  *2 

•  Systems  Analyst  A  has  experience 
with  a  particular  software  which  the 
employer  is  interested  in  purchasing,  of 
which  none  of  the  employer's  current 
employees  have  knowledge.  The 
employer  buys  the  software  and  hires 
Systems  Analyst  A  on  an  H-lB  v  sa  to 
train  the  other  employees  in  its 
application.  The  employer  pays  Systems 
Analyst  A  more  than  its  other  Systems 
Analysts  who  are  otherwise  equally 
qualified  and  otherwise  perform 
substantially  the  same  job  duties. 

The  compensation  differential  is 
acceptable  because  of  the  distinction  in 
the  specialized  knowledge  and  the  job 
duties  of  the  employees.  Systems 
Analyst  A,  in  addition  to  the 
qualifications  and  duties  normally 
associated  with  this  occupation  at  the 
employer's  worksite,  is  also  specially 
knowledgeable  and  responsible  for 
training  the  employer's  other  Systems 
Analysts  in  a  new  software  package.  As 
a  result  Systems  Analyst  A  commands 
a  higher  actual  wage. 

Example  #J 

•  An  employer  seeks  a  scientist  to 
conduct  AIDS  research  in  the 
employer's  laboratory.  Research 
Assistants  A  (a  U.S.  woiicer)  and  B  (an 
alien)  both  hold  PhD's  in  the  requisite 


field(s)  of  study  and  have  the  same 
number  of  years  of  experience  in  AIDS 
research.  However.  Research  Assistant 
A's  experience  is  on  the  cutting  edge  of 
a  breakthrough  in  the  field  and  his/her 
work  history  is  distinguished  by 
frequent  praise  and  recognition 
demonstrated  in  writing  and  through 
awards.  Research  Assistant  B  (the  alien) 
has  a  respectable  work  history  but  has 
not  conducted  research  which  has  been 
internationally  recognized.  Employer 
pays  Research  Assistant  A  $10,000  per 
year  more  than  Research  Assistant  B  in 
recognition  of  his/her  unparalleled 
expertise.  The  employer  now  wants  to 
hire  a  third  Research  Assistant  on  an  H- 
IB  visa  to  help  with  the  work. 

The  differential  between  the  salary 
paid  Research  Assistant  A  (the  U.S. 
worker)  and  Research  Assistant  B  (the 
alien)  is  acceptable  because  it  is  based 
upon  the  specialized  knowledge  of 
Research  Assistant  A,  demonstrated  in  . 
writing.  The  employer  is  not  required  to 
pay  Research  Assistant  B  the  same 
wage  rate  as  that  paid  Research 
Assistant  A,  even  though  they  may  have 
the  same  job  tides  and  substantially  the 
same  duties  and  responsibilities.  The 
actual  wage  required  for  the  third 
Research  Assistant  to  be  hired  on  an  H- 
IB  visa,  would  be  the  wage  paid  to 
Research  Assistant  B  unless  he/she  has 
internationally  recognized  expertise 
similar  to  that  of  Research  Assistant  A. 

Example  #4* 

•  Employer  located  in  City  X  seeks 
experienced  mechanical  engineers.  In 
City  X.  the  prevailing  wage  for  such 
engineers  is  $49,500  annually.  Employer 
pays  its  mechanical  engineers  with  5  to 
10  years  of  experience  between  $50,000 
and  $75,000  per  year.  Applicants  A.  B, 
and  C  have  virtually  identical 
experience  and  qualifications  and  will 
perform  substantially  the  same  job 
duties.  Applicant  A  is  from  Japan,  where 
he/she  earns  the  equivalent  of  $80,000 
per  year.  Applicant  B  is  from  France  and 
had  been  earning  the  equivalent  of 
$40XXX)  per  year.  Applicant  C  is  trom 
India  and  had  been  earning  the 
equivalent  of  $20,000  per  year.  Employer 
pays  Applicant  A  $80,000  per  year. 
Applicant  B  $50,000.  and  Applicant  C 
$20,000.  Employer  has  had  a  long- 
estabUshed  system  of  maintaining  the 
home-cotmtry  pay  levels  of  foreign 
temporary  woricers. 

The  INA  requires  that  the  employer 
pay  the  H-lB  nonimmigrant  at  least  the 
actual  wage  or  the  prevailing  wage, 
whichever  is  greater,  but  there  is  no 
prohibition  against  paying  the  H-lB 
nonimmigrant  a  greater  wage.  Therefore. 
Applicant  A  may  lawfully  be  paid  the 
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$80,000  per  year.  Applicant  Cs  salary, 
however,  at  a  rate  of  $20,000  per  year,  is 
unacceptable  under  the  law.  even  given 
the  employer's  "long-established 
system,"  since  it  would  be  below  both 
the  actual  wage  and  the  prevailing 
wage.  The  latter  situation  is  an  example 
of  an  illegitimate  business  factor — i.e., 
an  established  system  to  maintain 
salary  parity  with  peers  in  the  country 
of  origin — which  yields  a  wage  below 
the  required  wage  levels. 

b.  Prevailing  wage.  Under  the  INA,  as 
amended  by  IMMACT  and  MTINA,  the 
employer  is  required  to  pay  wages  to  the 
H-lB  nonimmigrant  that  are  no  less 
than  the  actual  wage  or  "the  prevailing 
wage  level  for  the  occupational 
classification  in  the  area  of  employment, 
whichever  is  greater,  based  on  the  best 
information  available  as  of  the  time  of 
filing  the  application  *  *  *."  In  enacting 
this  provision,  Congress  recognized  that 
employers  use  a  variety  of  legitimate 
methods  for  determining  appropriate 
wages;  Congress  did  not  mandate 
changes  to  these  legitimate  practices, 
nor  require  the  use  (A  any  specific 
methodology  to  obtain  the  prevailing 
wage.  These  interim  Bnal  regulations 
effectuate  the  Congressional  directive 
by  providing  a  prospective  H-lB 
employer  with  a  chbice  of  alternative 
ways  to  obtain  the  prevailing  wage:  (1) 
Use  a  Davis-Bacon  Act  or  the 
McNamara-O'Hara  Service  Contract 
Act;  (2)  use  a  collective  bargaining 
agreement;  (3)  request  it  from  a  State 
Etnployment  Security  Agency  (SESA); 
(4)  obtain  it  from  an  independent 
authoritative  source;  or  (5)  rely  on 
another  legitimate  source.  Regardless  of 
the  source  used,  the  figure  obtained  as 
the  "prevailing  wage"  must  equal  the 
average  of  the  rate  of  wages  paid  to 
workers  similarly  employed  in  the  area 
of  intended  employment.  "Similarly 
employed"  means  having  substantially 
comparable  jobs  in  the  occupational 
classification  m  the  area  of  intended 
employment. 

These  regulations  specify  that 
employers  have  an  affirmative 
obligation  to  obtain  the  prevailing  wage 
rate  for  the  occupation(s]  within  which 
the  H-lB  nonimmigrant(s]  will  be    . 
employed.  This  prevailing  wage 
determination  must  be  based  on  the 
"best  information"  available,  which  the 
Department  has  ideritiFied  in  these 
regulations.  Where  the  employer  uses 
the  SESA,  union  contracts,  or  federal 
statutes  as  a  source  as  described  by  the 
Department,  the  employer  will  be 
protected  againat  complaints  alleging  an 
inaccurate  prevailing  wage.  A 
description  of  "independent 
authoritative  source"  surveys  which 


employers  may  use  is  also  contained  in 
the  regulations,  which  explain  limited 
circumstances  in  which  the  Department 
will  go  behind  the  survey  to  determine 
the  prevailing  wage  in  the  event  of  a 
complaint.  Where  the  employer  uses 
another  legitimate  source,  the  employer 
must  be  prepared  to  show,  in  the  event 
of  a  complaint,  that  the  source  for  the 
wage  determination  meets  the  standards 
set  in  the  regulations.  If  this  is  shown, 
the  Department  may  accept  this 
determination  of  prevailing  wage.  If  the 
employer  cannot  sufficiently 
demonstrate  the  legitimacy  of  its 
prevailing  wage  and  the  Department  is 
required  to  make  a  post-attestation 
prevailing  wage  determination  through 
the  SESA,  no  wage  violation  will  be 
found  where  the  employer  is,  in  fact 
paying  at  least  the  higher  of  the  actual 
or  prevailing  wage.  However,  if  the 
employer  cannot  sufficiently 
demonstrate  the  legitimacy  of  its 
prevailing  wage  and  the  employer  is 
paying  beneath  the  required  wage  rate, 
back  pay  will  be  assessed  and. 
depending  upon  the  facts  and 
circumstances,  the  employer  may  be 
found  to  have  willfully  violated  the 
wage  requirement,  which  will  result  in 
debarment  and  may  result  in  civil 
money  penalties.  If  the  employer  ignores 
its  affirmative  obligation  to  obtain  a 
prevailing  wage  rate  and  is  found  to 
have  paid  wages  beneath  the  required 
wage  rate,  back  pay  will  be  assessed 
and  the  employer  will  be  found  to  have 
willfully  violated  the  wage 
requirements,  which  will  result  in 
debarment  and  may  result  in  civil 
money  penalties. 

i.  Sources.  The  Department  believes 
the  following  sources  to  be  the  "best 
information"  for  determining  the 
prevailing  wage.  These  sources  are 
listed  in  their  order  of  priority  and  are 
premised  on  their  accurate  application 
to  the  occupation  which  encompasses 
the  specific  employment  in  question. 
Employers  are  not  mandated  to  use  any 
specific  source. 

1.  A  wage  rate  established  by  DOL 
under  the  Davis-Bacon  Act  or  die 
McNamara-O'Hara  Service  Contract 
Act. 

2.  A  collectively  bargained  wage  rate 
contained  in  a  union  contract  to  which 
the  employer  is  a  party. 

3.  A  prevailing  wage  determination 
provided  in  writing  by  the  State 
Employment  Security  Agency.  See  20 
CFR  656.40. 

4.  A  prevailing  wage  obtained  from  an 
independent  authoritative  source,  as 
defined  in  S -715  of  the  regulations. 


5.  A  prevailing  wage  obtained  from 
another  legitimate  source  of  wage 
information,  as  described  in 
§  _.730(e){l)(ii)(C)(J)  of  the  regulations. 

ii.  SESA.  The  employer  should  submit 
a  request  for  a  prevailing  wage 
determination,  in  writing,  to  the  SESA, 
which  will  determine  whether  the 
occupation  is  covered  by  a  Davis-Bacon 
Act  or  Service  Contract  Act  wage 
survey,  and,  if  not,  whether  the  SESA 
has  on  file  current  prevailing  wage 
information  for  the  occupation.  'This 
information  shall  be  provided  by  the 
SESA  to  the  employer  in  writing  in  a 
timely  manner.  Where  the  prevailing 
wage  is  not  immediately  available 
through  one  of  these  sources,  the  SESA 
will  conduct  a  prevailing  wage  survey 
using  the  methods  outlined  at  20  CFR 
656.40.  Employers  may  challenge  a 
SESA  prevailing  wage  determination  ' 
through  the  Employment  Service 
complaint  system.  See  20  CFR  pari  658, 
subpart  E.  Any  such  challenge,  however, 
shall  not  require  the  SESA  to  divulge 
any  employer  wage  data  which  was 
collected  under  the  promise  of 
confidentiality. 

If  the  employer  is  uinable  to  wait  for 
the  SESA  to  produce  a  prevailing  wage 
for  the  requested  occupation,  the 
employer  may  rely  on  other  legitimate 
sources  of  available  wage  information. 
If  the  employer  later  discovers,  upon 
receipt  of  the  prevailing  wage 
determination  from  the  SESA,  that  the 
information  relied  upon  produced  a 
wage  that  was  below  the  SESA- 
determined  prevailing  wage  for  the 
occupation  for  the  area  of  intended 
employment  and  the  employer  was 
paying  below  the  required  wage,  no 
violation  will  be  found  if  the  employer 
retroactively  compensates  the  H-lB 
nonimmigrant(s).  within  thirty  days  of 
obtaining  the  SESA  determination,  for 
the  difference  between  the  wage  paid 
and  the  prevailing  wage. 

In  all  situations  where  the  employer 
obtains  the  prevailing  wage 
determination  from  the  SESA  and 
maintains  a  copy  of  the  SESA  document, 
the  Department  will  accept  that 
prevailing  wage  determination  as 
correct  and  in  an  investigation  will  not 
question  the  determination's  validity.  A 
complaint  alleging  the  inaccuracy  of  a 
SESA  prevailing  wage  determination,  in 
these  cases,  will  not  be  investigated. 

iii.  Independent  authoritative  source. 
These  regulations  also  permit  the 
employer  to  use  an  independent 
authoritative  wage  source,  as  definedin — 

{ 715  of  subpart  H.  in  lieu  of  a  SESA 

prevailing  wage  determination.  Where 
all  criteri»Ar  independent  authoritative 
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source  surveys  are  met  and  where  the 
survey  has  been  applied  coirectly  to  the 
occupation  and  to  the  geographic  area, 
the  Department  will  not  investigate  a 
complaint  which  merely  alleges  that  the 
attested  prevailing  wage  is  incorrect, 
unless  the  Department  has  significant 
evidence  regarding  the  prevailing  wage 
for  that  occupation  in  the  area  which 
shows  that  the  prevailing  wage  varies 
substantially  from  the  attested  wage. 
The  employer  may  arrange  for  the 
conduct  of  a  prevailing  wage  survey  by 
an  independent  authoritative  source; 
such  a  procedure  must  be  free  of  fraud 
or  misrepresentation,  must  comply  with 
all  the  criteria  regarding  the 
independent  authoritative  source,  and 
must  apply  sound  survey  methodology 
(20  CFR  656.40  and  TAG  No.  656)  to 
current  wage  data. 

iv.  Other  legitimate  source.  If  the 
employer  chooses  to  rely  on  other 
legitimate  sources  of  wage  data  to 
obtain  the  prevailing  wage  pursuant  to 

§  _730(e)(l){ii){C){J)  of  the  regulaUons. 
the  employer  will  be  required  to 
demonstrate  the  legitimacy  of  the 
prevailing  wage  in  the  event  a  complaint 
is  filed.  If  the  employer  is  unable  to 
demonstrate  the  legitimacy  of  the  wage 
to  the  satisfaction  of  the  Department  in 
the  event  of  an  investigatioa  the 
Department  will  make  its  own  prevailing 
wage  determination  through  the  SESA 
and  will  assess  back  wages  based  on 
that  determination.  For  example,  a 
legitimate  wage  would  be  based  on  a 
survey  that  is  reasonable  and  consistent 
with  recognized  standards  and 
principles  used  in  the  field;  and  would 
be  fuUy  documented  and  supportable. 
The  Department  will  not  in  any  case, 
underttdie  to  "validate"  the  methodology 
used  in  the  employer's  "other"  source, 
nor  conduct  research  to  determine  the 
source's  legitimacy  or  accuracy  in 
calculating  the  prevailing  wage;  this 
burden  remains  with  the  employer. 

In  summary,  regardless  of  the  source 
of  data  which  a  prospective  H-IB 
employer  chooses  to  use.  the  employer 
shall  have  the  burden  of  proving  the 
validity  of  any  prevailing  wage  obtained 
from  a  non-SESA  source  in  the  event  a 
complaint  is  Tiled.  The  employer  must 
therefore  develop  and  retain 
documentation  regarding  the  method 
and  data  it  used  to  obtain  the  prevailing 
wage.  The  employer  also  is  required  to 
update  the  documentation  supporting 
the  prevailing  wage  rate  every  24 
months  from  the  date  the  application  is 
certiHed.  and  to  pay  the  H-lB 
nonimmigrant  at  least  the  greater  of  the 
actual  or  the  updated  prevailing  wage 
for  the  specific  employment  in  question 


UMI 


for  the  entire  period  of  the  H-IB 
noninunigrant's  employment. 
Furthermore,  if  the  employer's  failure  to 
pay  the  required  wage  is  found  to  have 
been  willful,  the  employer  will  be 
assessed  civil  money  penalties  and  be 
debarred  from  the  employment  of  aliens. 

c.  In-kind  wages.  Employers  are 
required  to  detennine  the  applicable 
"actual  wage"  and  "prevailing  wage" 
based  only  on  cash  wages  paid 
(excluding  fringe  benefits).  However 
some  employers  have  represented  that 
in  the  past,  foreign  workers  who  earned 
less  than  U.S.-level  wages  in  their  home 
country  have  been  paid  a  cash  wage 
lower  than  U.S.  workers  during 
temporary  employment  in  the  U.S..  but 
have  received  "in-kind"  perquisites  or 
payments  other  than  cash,  so  that  their 
total  compensation  package  is 
equivalent  to  that  of  U.S.  workers  and 
so  that  their  re-entry  into  their  home- 
country  wage  scale  is  not  a  difficult 
adjustment.  Although  the  final  policy 
decision  has  not  yet  been  made,  the 
Department  is  considering  whether  to 
permit  the  H-lB  employer  to  claim  wage 
credit  for  the  actual  cost  or  fair  market 
value  (whichever  is  less)  of  such 
perquisites  or  payments  (excluding 
fringe  benefits)  in  determining  whether 
the  employer  is  meeting  its  wage 
payment  obligations.  The  Department 
contemplates  that  such  payments  or 
perquisites  would  be  considered  as 
creditable  H-lB  wages  only  if:  (1)  They 
are  for  the  benefit  of  the  H-IB 
nonimmigrant|s)  and  do  not  in  any  way. 
accrue  to  the  benefit  of  the  employer 
and  (2)  they  are  provided  only  to  the  H- 
IB  nonimmigrant(s)  and  are  not 
provided  to  the  employer's  other  (non- 
H-IB)  employees.  Comments  are  invited 
as  to  whether  such  payments  should  be 
credited,  and  as  to  the  types  of 
payments  or  perquisites  that  under 
these  limitations,  would  be  appropriate 
for  consideration  in  this  regard. 

Since  the  "in-kind"  wage  credit  is  in 
reo^nition.  in  part  of  the 
nonimmigrant's  future  return  home,  it  is 
inappropriate  for  use  in  the  permanent 
alien  labor  certification  program  and  is 
not  being  considered  for  that  program. 
See  20  CFR  part  656.  A  further 
distinction  is  the  continuing  enforcement 
role  DOL  has  under  the  H-lB.program. 
which  does  not  exist  for  the  resident 
alien  worker.  See  8  U.S.C.  1182  (aKSMA) 
and  (n)(2). 

On  policy  grounds,  "in-kind"  wage 
credit  is  also  not  beii^  considered  for 
the  H-2A  farmworker,  H-2B 
nonprofessional  worker,  H-lA 
registered  nurse,  and  F-1  student 
programs.  In  each  of  those  programs  the 


occupation  is  low-paid  (e.g.,  H-2A 
farmworkers)  or  Congress  has 
expressed  an  intent  to  raise  the  wages 
and  working  conditions  of  the  workers 
(e.g..  H-lA  nurses). 

2.  Prevailing  Working  Conditions 

The  INA  requires  employers  to  state 
that  the  employment  of  H-^lB 
nonimmigrants  will  not  adversely  affect 
the  working  conditions  of  U.S.  workers 
similarly  employed.  8  U.S.C. 
1182(n)(l)(A)(ii).  MTINA  made  no 
changes  to  this  statutory  requirement 
regarding  the  working  conditions 
statement  The  Department's 
interpretation  is  that  the  INA  intends 
that  prevailing  working  conditions  be 
treated  according  to  the  current 
regulations  for  the  permanent  alien 
labor  certification  program.  See  20  CFR 
part  656.  These  regulations  therefore 
require  that  prevai|ing  working 
conditions  be  determined  on  a  post- 
complaint  basis  as  is  currently  done  in 
the  permanent  program.  See  20  CFR 
656.24(b)(3).  Thus,  in  the  event  of  a 
complaint  under  the  H-lB  program,  the 
employer  must  present  credible  proof  of 
prevailing  working  conditions  for  the 
occupations  at  issue.  Such  proof  may 
include  surveys  conducted  by 
employers,  published  independent 
studies  or  articles  which  discuss  the 
conditions  in  the  industry  and  locale, 
and  other  relevant  information.  The 
regulations  have  been  clarified  to 
correct  any  misperception  employers 
may  have  that  they  must  conduct  a 
"prevailing  working  conditions  survey" 
prior  to  filing  an  application. 

3.  Supporting  Documentation 

The  Department  considered  whether 
employers  should  be  required  to  submit 
supporting  documentation  with  the  labor 
condition  application  or  whether  such 
documentation  should  be  maintained  by 
the  employer  at  the  place  of' 
employment  The  amended  INA  requires 
that  a  copy  of  each  application  and  such 
accompanying  documents  as  are 
necessary  be  available  for  public 
examination  at  the  employer's  principal 
place  of  business  or  place  of 
employment 

The  Department  has  concluded,  and 
the  regulations  provide,  that  the 
employer  need  not  submit  supporting 
documentation  to  DOL  with  the  labor     - 
condition  applicatioa,  because  the 
Department  will  not  examine  the 
application  in  detail  prior  to 
certification.  Instead,  the  employer  is 
required  to  develop  documentation  to 
support  certain  labor  condition 
application  elements  and  maintain  it  at 
the  place  of  employment  or  the 
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employer's  principal  place  of  business  in 
the  U.S..  so  that  the  employer  can  carry 
its  burden  of  proof  in  the  event  of  an 
investigation. 

The  employer  is  required  to  develop 
and  maintain  supporting  documentation 
regarding  the  actual  wage,  the  prevailing 
wage,  and  the  required  notice  to 
employees.  There  are  no  specific 
documentation  requirements  regarding 
the  "no  strike  or  lockout"  and  "working 
conditions"  attestations,  but  the 
employer  has  the  burden  of  proving  the 
validity  of  its  statements  in  the  event  a 
complaint  is  filed.  The  Department 
suggests  that  employers  keep  any 
pertinent  information  they  may  have 
regarding  prevaiUng  working  conditions; 
such  information  could,  for  instance, 
document  the  fringe  benefit  plan  at  the 
employer's  facility. 

The  application  and  the  required 
supporting  documentation  for  the 
application  must  be  maintained  by  the 
employer  for  a  period  of  one  year 
beyond  the  end  of  the  period  of 
employment  specified  on  the  labor 
condition  application  or  one  year  from 
the  date  the  labor  condition  application 
was  withdrawn,  except  that,  in  the 
event  a  timely  complaint  is  filed,  the 
documentation  must  be  retained  until 
the  con^laint  is  resolved  through  the 
enforcement  process  set  out  in  the 
regulations.  Payroll  records, 
documenting  the  payment  of  the 
required  wages,  must  be  retained  for 
three  years  from  the  date(8)  of  the 
creation  of  the  record{s),  except  that  in 
the  event  a  timely  complaint  is  filed,  all 
payroll  records  must  be  retained  until 
the  complaint  is  resolved  through  the 
enforcement  process. 

The  documentation  requirements  of 
the  INA  were  amended  by  MTINA  in 
one  particular  section,  having  to  do  with 
public  access  and  notice.  This  does  not 
affect  the  overall  documentation  to  be 
maintained  by  the  employer  in  support 
of  its  application  in  the  event  a 
complaint  is  filed  which  is  not  available 
to  the  public.  One  sentence  in  INA 
Section  212(n){l)(D)  (6  U.S.C. 
1182(n)(l)(Dj)  was  changed  from; 

The  employer  shall  make  available  for  public 
examination,  within  one  workii^  day  after 
the  date  on  which  an  application  under  this 
paragraph  it  Hied,  at  the  employer's  principal 
place  ol  businesi  or  worksite,  a  copy  of  each 
such  application  (and  accompanying 
documentation). 

to: 

The  employer  shall  make  available  for  public 
examination,  within  one  working  day  after 
the  date  oa  which  an  application  under  this 
paragraph  i*  filed,  at  the  employer's  piiodpel 
place  of  businesa  or  worksite,  a  co^  of  each 
such  applicatioa  [and  each  accompanying 


documents  as  ore  necessary).  (Emphaset 
added] 

To  implement  this  modification,  and  to 
achieve  the  statutory  purpose  of 
assuring  that  the  public  has  sufficient 
information  to  be  aware  of  and 
understand  the  bases  for  an  employer's 
application,  and  the  representations  and 
commitments  therein,  the  Department 
has  revised  the  regulations  to  specify 
the  minimtim  requirements  for 
documents  that  must  be  made  available 
to  the  public.  Employers  are  required  to 
make  available  for  public  examination  a 
copy  of  each  labor  condition  application 
filed,  accompanied  by: 

(1)  Documentation  which  provides  the 
wage  Tate  to  be  paid  the  H-lB 
nonimmigrant  and  a  description  of  the 
system  that  the  employer  used  to  set  the 
"actual  wage" — e.g..  memorandum  to 
the  file  summarizing  the  system  or  a 
copy  of  the  employer's  pay  system 
(payroll  recordis  are  not  required, 
although  they  must  be  made  available  to 
the  Department  in  an  enforcement 
action). 

(2)  A  copy  of  the  documentation  the 
employer  used  to  establish  the 
"prevailing  wage"  for  the  occupation(8) 
for  which  the  H-lB  nonimmigrant(8)  is/ 
are  sought — e.g..  copy  of  SESA 
prevailing  wage  determination, 
memorandum  documenting  "other 
legitimate  source"  relied  upon  as  to  the 
prevailing  wage,  the  "independent 
authoritative  source"  document,  or 
documentation  showing  the  wage 
finding  for  the  "other  legitimate  source" 
(a  general  description  of  the  source  and 
methodology  is  all  that  is  required  to  be 
made  available  for  "public" 
examination;  the  underlying  individual 
wage  data  relied  upon  to  determine  the 
prevailing  wage  is  not  a  "public"  record, 
although  it  must  be  made  available  to 
the  Department  in  an  enforcement 
action);  and, 

(3)  A  copy  of  the  document(8)  with 
which  die  employer  has  satisfied  the 
union/employee  notification 
requirement  of  I 730(h). 

C.  DOL  Review  of  Labor  Condition 
Applications 

1.  Level  of  Review 

MTTNA  amends  the  INA  to  require  the 
Department  to  review  the  labor 
condition  application  only  "for 
completeness  and  obvious 
inaccuracies."  fl  U.S.C  llB2(n){l). 
Unless  it  is  found  that  the  application  is 
incomplete  or  contains  obvious 
inaccuracies  (which  includes  whether 
the  Wage  and  Hour  Division 
(Administrator)  has  disqualified  the 
emjdoyer  from  employing  H-lfi 
noninunigTenis).  certification  ^all  be 


provided  within  7  working  days  of  the 
date  the  application  is  received  and 
date-:;tamped  by  the  Department.  Id. 

2.  Specialty  Occupation 

The  INA  defines  a  "specialty 
occupation"  as  one  which  requires  the 
theoretical  and  practical  application  of  a 
body  of  highly  specialized  knowledge, 
and  which  requires  the  attainment  of  a 
bachelor's  or  higher  degree  in  the 
specific  specialty  (or  its  equival^t).  8 
U.S.C.  1184(i)(l).  In  addition,  the  INA 
requires  the  prospective  H-lB  alien  to 
possess  the  following  qualifications:  Full 
state  licensure  to  practice  in  the 
occupation,  if  required;  and  either  (i) 
completion  of  a  bachelor's  or  higher 
degree  in  the  specific  specialty  (or  its 
equivalent),  or  (ii)  experience  in  the 
specialty  equivalent  to  the  completion  of 
such  a  degree  and  expertise  in  the 
specialty  through  progressively 
responsible  positions  relating  to  the 
specialty.  8  U.S.C.  n84(i)(2). 

It  has  been  the  responsibility  of  INS  to 
determine  whether  an  alien  and  the 
occupation  met  the  requirements  for  an 
H-lB  visa.  The  interim  fmal  regulations 
reflect  a  continuation  of  this  approach. 
INS  will  continue  to  have,  under  the  H- 
IB  program,  the  responsibility  for 
determining  whether  the  occupation  and 
alien  meet  the  requirements  for  an  H-lB 
visa,  after  receiving  the  employer's 
petition  with  the  DOL-approved  labor 
condition  application  attached.  A 
determination  by  INS  that  the 
occupation  or  alien  does  not  qualify  for 
an  H-lB  visa  is  appealed  only  through 
relevant  INS  and  Department  of  Justice 
procedures. 

This  approach  is  in  keeping  with  ^e 
infent  of  the  INA— that  DOL  review  be 
simple  and  streamlined,  and  that  worker 
safeguards  be  pro\'ided  by  a  complaint- 
driven  enforcement  system. 

3.  Fashion  Models 

It  is  the  responsibility  of  INS  to 
determine  whether  an  alien  and  the 
occupation  meet  the  requirements  for  an 
H-lfi  visa.  This  interim  final  rule 
refiects  this  approach  with  respect  to 
aliens  in  specialty  occupations,  and  this 
revised  interim  final  rule  reflects  that 
INS  also  will  make  determinations  on 
whether  an  H-lB  fashion  model  is  of 
"distinguished  merit  and  ability".  8 
U5.C  1101(aM15)(H){i)(b);  Public  Uw 
102-^232  sec.  207(b). 

D.  Confidentiality  of  Employer 
Information 

Many  commenters  raised  the  issue  of 
the  confidentiality  of  empbyer-provided 
infonnatioa.  Tliese  oommenten  strongly 
recommended  that  the  Department  make 


1324  Federal  Register  /  Vol.  57.  No.  8  /  Monday.  January  13.  1992  /  Rules  and  Regulations 


every  effort  to  protect  confidential 
employer  information  provided  to  the 
Department  as  part  of  the  labor 
condition  application.  While  the 
Department  recognizes  these  concerns, 
the  IN  A,  ^s  amended  by  IMM.ACT  and 
MTINA.  requires  that  the  employer 
make  available  for  public  examination  a 
copy  of  the  labor  condition  application 
and  such  accompanying  documents  as 
are  necessary,  within  one  working  day 
after  the  date  on  which  an  application  is 
filed  with  DOL.  8  U.S.C:  1182(n){l):  see 
also  8  U.S.C.  1182[nJ(ll(C);  and  Public 
Law  102-232  section  303(d)(7)(B)(iii). 
Although  the  Department  does  not 
require  any  documentation  to  be 
submitted  to  it  along  with  the  labor 
condition  application,  the  regulations 
require  that  certain  documentation  must 
be  available  for  public  examination  at 
the  place  of  employment.  In  addition, 
employers  should  note  that  if  a 
complaint  is  filed,  an  investigation 
conducted,  and  a  hearing  held,  any 
employer  information  submitted  as 
evidence  at  the  hearing  will  become  a 
matter  of  public  record;  such 
information  may  well  be  more  extensive 
than  that  which  the  employer  must  make 
available  for  public  examination.  See  8 
U.S.C.  1182(n)(2). 

E.  Discouraging  Frivolous  Complaints 

Many  commenters  urged  the 
Department  to  take  steps  to  discourage 
frivolous  complaints.  The  Department 
notes  that  IMMACT  itself  addresses  this 
concern  by  permitting  only  "any 
aggrieved  person  or  organization 
(including  bargaining  representatives)" 
to  file  a  complaint.  8  U.S.C. 
1182(n)(2)(A).  In  addition,  under  the 
Department's  interim  final  regulations 
an  investigation  will  be  Initiated  only 
after  DOL  determines  that  there  is 
reasonable  cause  to  believe  a  violation 
has  occurred. 

F.  Complaint.  Investigation  and  Hearing 

Section  212(n](2]  of  INA  requires  that 
the  Department  establish  a  system  to 
conduct  investigations  to  determine 
whether  an  employer  failed  to  meet  a 
condition  specified  in  the  labor 
condition  application  or  misrepresented 
a  material  fact  on  its  application.  8 
U.S.C.  1182(n)(2).  The  regulations 
provide  tht  the  Wage  and  Hour 
Administrator  may  conduct 
investigations  of  potential  violations  of 
the  law  only  pursuant  to  a  complaint. 

C.  Administrative  Law  fudge  Hearing 
and  Discretionary  Review  by  the 
Secretary 

Section  212(n](2j(B]  requires  that  the 
Secretary  provide  interested  parties  an 
opportunity  for  a  hearing  within  60  days 


of  the  date  of  the  investigative 
determination,  and  issue  findings  within 
60  days  of  the  date  of  the  hearing. 

Because  of  this  compressed  time 
frame,  the  regulations  require  that  a 
request  for  hearing  be  filed  directly  with 
the  Chief  Administrative  Law  Judge  no 
later  than  15  days  from  the  date  of  the 
Administrator's  determination.  Further, 
because  of  the  problems  of  proof  to  be 
anticipated  in  an  administrative  hearing 
on  factual  issues  of  prevailing  wages 
and  working  conditions  which  may  be 
virtually  impossible  to  address  except 
through  hearsay  reports  of  surveys,  or 
for  which  crucial  witnesses  and  other 
evidence  may  be  unavailable  except 
through  hearsay  since,  for  example,  the 
witnesses  are  located  outside  the  U.S., 
the  interim  final  regulations  specify  that 
the  Department's  rules  of  evidence  shall 
not  apply. 

An  opportunity  for  discretionary 
review  by  the  Secretary  is  afforded  by 
the  interim  final  regulations,  with  short 
deadlines  in  accordance  with  the 
statutory  intent  for  expedited 
dispositions.  Any  interested  party  may 
request  such  review,  and  the  Secretary 
shall  determine  what  matters,  if  any, 
will  be  reviewed. 

H.  Penalties 

If  the  employer  does  not  meet  the 
applicable  standard  regarding  wages, 
working  conditions,  and  strikes  or 
lockouts,  notification  of  bargaining 
representatives  or  employees,  or 
misrepresentation  of  a  material  fact  in 
the  application,  it  may  result  in  the 
imposition  of  administrative  remedies: 
(1)  Civil  money  penalties  in  an  amount 
not  to  exceed  $1,000  per  violation;  (2) 
employers  being  barred  from  filing 
applications  or  attestations  with  the 
Department  to  employ  aliens  on  either  a 
permanent  or  temporary  basis  for  at 
least  one  year;  and  (3)  employers  being 
ordered  to  provide  for  payment  of  back 
wages.  8  U.S.C.  1182(n)(2)  (C)  and  (D). 

In  the  MTINA  amenc^ents  to  the 
INA.  Congress  created  a  new  standard 
for  the  imposition  of  civil  money 
penalties  (CMPs)  and  the  debarment 
sanction  for  an  H-lB  employer's 
violation  of  its  wage  or  working 
conditions  obligations.  8  U.S.C. 
1182(n)(2)(C):  see  Public  Law  102-232 
section  303(a)(7)(B)(iv).  Where  the 
Secretary  finds  that  an  employer  has 
failed  to  pay  the  required  wages,  the 
amended  statute  requires  the 
Department  to  collect  back  wages  (only 
for  H-lB  nonimmigrant  employees,  not 
for  U.S.  workers)  "whether  or  not  a 
[civil  money  penalty  or  debarment) 
penalty  •  *  *  has  been  imposed."  8 
U.S.C.  1182(n)(2)(D);  see  Public  Law  102- 
232  section  303(a)(7)(B)  (v)  and  (vi).  The 


amended  statute  also  specifies  that  the 
Department  may  impose  CMPs  and  shall 
report  the  employer  to  the  INS  for 
debarment  from  the  employment  of 
aliens  only  where  the  Department  finds 
"a  willful  failure  to  meet  (the  required 
wage  and  working  conditions] 
paragraph  [of  the  H-lB  provision)".  8 
U.S.C.  1182(n)(2)(C).  Thus,  the  statute 
imposes  a  "willful"  standard  for 
imposition  of  penalties  (CMPs  and 
debarment),  but  imposes  no  standard  for 
the  severity  of  wage  violalions  for  the 
collection  of  back  wages.  In  commenting 
on  this  amendment,  sponsor  Senator 
Simpson  stated  that  "by  [willful  failure] 
we  mean  a  knowing  disregard  for  the 
requirements  of  these  [wage  and 
working  conditions]  paragraphs.  If  an 
employer  establishes  a  good  faith  basis 
for  its  determinations,  that  will  be  a 
complete  defense  to  a  charge  of  willful 
failure  to  meet  its  obligations."  137 
Cong.  Rec.  818243  (daily  ed.  Nov.  26. 
1991).  Sponsor  Senator  Kennedy 
similarly  described  the  intended 
meaning  of  "willful  failure."  137  Cong. 
Rec.  S18245  (daily  ed.  Nov.  26, 1991). 

The  "willful"  standard  is  well 
established  in  federal  labor  standards 
law,  and  the  Department  has  concluded 
(based  on  settled  principles  of  statutory 
construction)  that  Congress  knew  of  this 
standard  and  intended  for  it  to  be 
applied  in  the  similar  context  of  the  H- 
IB  wage  and  working  conditions 
requirements.  The  "willful"  standard  in 
question  is  found  in  Supreme  Court's 
decision  in  Brock  v.  Richland  Shoe  Co., 
486  U.S.  128. 133  (1988)  applying  a 
provision  of  the  Fair  Labor  Standards 
Act  (FLSA).  where  a  third  year  of  wages 
may  be  recovered  only  for  willful 
violations.  The  Court  held  that  an 
employer  is  to  be  found  in  "willful" 
violation  where  the  employer  "knew  or 
showed  reckless  disregard  for  the  matter, 
of  whether  its  conduct  was  prohibited 
by  the  (FLSA)."  See  also  Trans  World 
Airlines  v.  Thurston.  469  U.S.  111.  127 
(1985).  The  Supreme  Court's  standard 
would  preclude  a  finding  of 
"willfulness"  where  an  employer  had 
acted  in  good  faith.  In  revising  the 
regulations  for  the  assessment  of  civil 
money  penalties  and  notification  to  the 
Attorney  General  for  debarment  of  an 
employer  who  is  found  to  have  willfully 
failed  to  pay  the  required  wages  or 
provide  the  required  working  conditions, 
the  Department  has  adopted  the  Court's 
standard. 

IV.  Summary 

The  Department  welcomes  comments 
on  any  issues  addressed  in  the  October 
22. 1991.  interim  final  regulations  or  this 
revised  interim  final  rule,  and  on  any 
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issues  not  addressed  that  commenters 
believe  need  to  be  addressed. 

Regulatory  Impact  and  Administrative 
Procedure 

E.0. 12291 

The  rule  does  not  have  the  financial  or 
other  impact  to  make  it  a  major  rule  and. 
therefore,  the  preparation  of  a 
regulatory  impact  analysis  is  not 
necessary.  See  Executive  Order  12291. 3 
CFR.  1981  Comp..  Page  127.  5  U.S.C.  801 
note. 

Regulatory  Flexibility  Act 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  ifiade  the 
certification  pursuant  to  the  Regulatory 
Flexibility  Act  at  5  U.S.C.  605(b).  that 
the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Nevertheless,  interested  parties  are 
requested  to  submit,  as  part  of  their 
comments  on  this  rule,  information  on 
the  potential  economic  impact  of  the 
rule. 

Effective  Date 

The  interim  fmal  rule  was  effective  on 
October  1. 1991.  IMMACT  provided  that 
the.H-lB  program  for  nonimmigrant 
aliens  in  specialty  occupations  began  on 
that  date,  and  KfTINA  is  retroactively 
effective  as  of  that  date.  Public  Law  102- 
232  section  310(a);  Public  Law  101-649 
sec.  231.  Absent  immediate  changes  to 
the  standards  for  this  program, 
employers  would  not  be  fully  aware  of 
their  responsibilities.  Further,  MTINA 
requires  DOL  to  issue,  by  January  2. 
1992,  interim  final  or  final  rules  to 
implement  that  law's  changes  to  the  H- 
IB  program.  Public  Law  102-232  section 
303(b)(8).  For  those  reasons,  the 
Department  of  Labor  has  found  good 
cause  to  exist  to  make  the  amendments 
in  this  document  effective  on  the 
statutory  effective  date  of  October  1, 
1991.  without  prior  notice  and  comment. 
5  U.S.C.  553(d)(3).  Nevertheless,  the 
Department  invites  interested  members 
of  the  public  to  comment  on  the  October 
22, 1991  interim  final  rule  and  on  this 
revised  interim  Final  rule,  for  the  period 
set  forth  in  the  "dates"  section  above. 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  not  yet  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance. 

LiatofSul^ecto 

20  CFR  Part  655 

Administrative  practioe  and 
procedure.  Agriculture.  Aliens, 
Crewmemben.  Employment 


Enfofoement.  Fashion  models.  Forest 
and  forest  products,  Guam.  Health 
professions,  immigration.  Labor. 
Longshore  work.  Migrant  labor.  Nurse. 
Penalties.  Registered  nurse.  Reporting 
and  recordkeeping  requirements. 
Specialty  occupation.  Students.  Wages. 

29  CFR  Part  507 

Administrative  practice  and 
procedures.  Aliens,  Employment, 
Enforcement,  Fashion  models. 
Immigration,  Labor.  Penalties.  Reporting 
and  recordkeeping  requirements. 
Specialty  occupation.  Wages. 

Text  of  the  Joint  Rule 

Tlie  text  of  the  interim  final  joint  rule 
as  adopted  by  ETA  and  the  Wage-Hour 
Division.  ESA.  in  this  document  appears 
below: 


Sutipart  H— Labor  Condition  Appications 
and  Requirements  for  Emptoyera  Using 
Aliena  on  H>1B  Viaas  in  Spaciatty 
Occupations  and  as  FaaMon  Models 
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Subpart  H— Labor  Condition 
Applications  and  Roquiramertts  for 
Employars  Uoing  ANona  on  H-1B  Visas 
In  Spscialty  Occupations  and  as 
Fashion  Modals 


§- 


.700 


applicability  of  subparts  H  and  I. 

(a)  Purpose.  The  Immigration  and 
Nationality  Act  (INA),  with  respect  to 
nonimmigrant  workers  entering  the 
United  States  (U.S.)  on  H-lB  visas: 

(1)  Estabhshes  an  annual  ceiling  of 
65.(X)0  (exclusive  of  spouses  and 
children)  on  the  number  of  aliens  who 
may  be  issued  H-lB  visas: 

(2)  Defines  the  scope  of  eligible 
occupations  for  which  nonimmigrants 
may  be  issued  H-lB  visas  and  specifies 
the  qualifications  that  are  required  for 
entry  as  an  H-lB  nonimmigrant; 

(3)  Requires  an  employer  seeking  to 
employ  H-lB  nonimmigrants  to  file  a 
labor  condition  application  with  and 
have  it  certified  by  the  Department  of 
Labor  (DOL)  before  an  alien  may  be 
provided  H-lB  status  by  the 
Immigration  and  Naturalization  Service 
(INS):  and 

(4)  Establishes  a  system  for  the  receipt 
and  investigation  of  complaints,  as  well 
as  for  the  imposition  of  fines  and 
penalties  for  misrepresentation  or  for 
failure  to  fulfill  a  condition  of  the  labor 
condition  application.  8  U.S.C. 
1101(a)(15)(H)(i)(b).  1182(n). 
1184(g)(1)(A).  and  1184(i). 

(b)  Procedure  for  obtaining  an  H-lB 
visa.  Before  a  nonimmigrant  alien  may 
work  in  a  "specialty  occupation"  or  as  a 
fashion  model  of  distinguished  merit  and 
abihty  in  the  United  States  under  an  H- 
IB  visa,  the  alien  must  receive  that  H-lB 
visa  from  the  Department  of  State 
(DOS).  There  are  certain  steps  in  the 
process  which  leads  to  the  issuance  of 
an  H-lB  visa.  These  steps  shall  be 
followed  in  sequence  and  are  as  folk)ws: 

(1)  First,  an  employer  shall  submit  to 
DOL,  and  obtain  DOL  certification  of,  a 
labor  condition  application.  The 
requirements  for  obtaining  a  certified 
labor  condition  application  are  provided 
in  this  subpart.  The  labor  condition 
application  (Form  ETA  9035)  and 
instructions  may  be  obtained  from  DOL 

Regional  Offices  listed  in  \ .720  of 

this  part. 

(2)  After  obtaining  DOL  certification 
of  a  labor  condition  application,  the 
employer  may  submit  a  petition  (INS 
Form  1-129).  togeflier  with  the  certified 
labor  condition  application,  to  INS. 
requesting  H-lB  classification  for  the 
alien.  The  requirements  concerning  the 
submission  tk  a  petition  to,  and  its 
processing  by.  INS  are  set  forth  in  INS 
regulations.  The  INS  petition  (Form  1- 
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129)  may  be  obtained  from  an  INS 
district  or  area  office. 

(c)  Applicability.  Subparts  H  and  I  of 
this  part  apply  to  all  employers  seeking 
to  employ  aliens  on  H-lB  visas  in 
specialty  occupations  or  as  fashion 
models  of  distinguished  merit  and 
ability.  1 

§ .705    Overview  of  responMbffities. 


Three  federal  agencies  are  involved  in 
the  process  which  leads  to  the  issuance 
of  an  H-lB  visa,  and  the  responsibilities 
which  continue  after  the  visa  is  issued. 
The  employer  also  has  continuing 
responsibilities  under  the  process.  This 
section  briefly  describes  the 
responsibilities  of  each  of  these  entities. 

(a)  Department  of  Labor 
responsibilities.  DOL  administers  the 
labor  condition  application  process  and 
enforcement  provisions. 

[\)  The  Employment  and  Training 
Administration  (ETA),  DOL,  is 
responsible  for  receiving  and  making 
determinations  on  labor  condition 
applications  in  accordance  with  subpart 
H  of  this  part.  ETA  is  also  responsible 
for  compiling  and  maintaining  a  list  of 
labor  condition  applications  and  shall 
make  such  list  available  for  public 
examination  at  the  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  room 
N4456,  Washington,  DC  20210. 

(2)  The  Employment  Standards 
Administration  (ESA),  DOL,  is 
responsible,  in  accordance  with  subpart 
I  of  this  part,  for  investigating  and 
resolving  any  complaints  filed  with  DOL 
concerning  labor  condition  applications 
or  the  employment  of  H-lB 
nonimmigrants. 

(b)  Immigration  and  Naturalization 
Service  (INS)  and  Department  of  State 
(DOS)  responsibilities.  The  Immigration 
and  Naturalization  Service  (INS)  shall 
receive  the  employer's  petition  (INS 
Form  I-1Z9)  with  the  DOL-certified  labor 
condition  application  attached.  INS  is 
responsible  for  approving  the  alien's  H- 
18  visa  classification.  In  doing  so,  the 
INS  determines  whether  the  occupation 
named  in  the  labor  condition  application 
is  a  specialty  occupation  or  whether  the 
alien  is  a  fashion  model  of  distinguished 
merit  and  ability  and  whether  the 
qualifications  of  the  alien  meet  the 
statutory  requirements  for  H-lB  visa 
classification.  If  the  petition  is  approved, 
INS  will  notify  the  U.S.  Consulate  where 
the  alien  intends  to  apply  for  the  visa 
unless  the  alien  is  in  the  U.S.  and 
eligible  to  adjust  status  without  leaving 
this  country.  See  8  U.S.C.  1184(i).  The 
Department  of  State,  through  U.S. 
Embassies  and  Consulates,  is 
responsible  for  issuing  H-lB  visas. 

(c)  Employer's  responsibilities.  Each 
employer  seeking  an  H-lB 


nonimmigrant  in  a  specialty  occupation 
or  as  a  fashion  model  of  distinguished 
merit  and  ability  has  several 
responsibilities. 

(1)  The  employer  shall  submit  a 
completed  labor  condition  application 
on  Form  ETA  9035  and  one  copy  to  the 
regional  office  of  ETA  serving  the  area 
where  the  alien  will  be  employed.  If  the 
labor  condition  application  is  certified 
by  ETA,  a  copy  will  be  returned  to  the 
employer. 

(2)  'The  employer  shall  make  a  filed 
labor  condition  application  and 
necessary  supporting  documentation  (as 
identified  under  this  subpart)  available 
for  public  examination  at  the  employer's 
principal  place  of  business  in  the  U.S.  or 
at  the  place  of  employment  within  one 
working  day  after  the  date  on  which  the 
labor  condition  application  is  filed  with 
ETA. 

(3)  The  employer  then  may  submit  a 
copy  of  the  certified  labor  condition 
application  to  INS  with  a  completed 
petitfon  (INS  Form  1-129)  requesting  H- 
IB  classification. 

(4)  The  employer  should  not  allow  the 
alien  to  begin  work,  even  though  a  labor 
condition  application  has  been  certified 
by  DOL,  until  INS  grants  the  alien 
authorization  to  work  in  the  United 
States  for  that  employer. 

(5)  The  employer  shall  develop 
sufHcient  documentation  to  meet  its 
burden  of  proof  with  respect  to  the 
validity  of  the  statements  made  in  its 
labor  condition  application  and  the 
accuracy  of  information  provided  in  the 
event  that  such  statement  or  information 
is  challenged.  The  employer  shall  also 
maintain  such  documentation  at  its 
place  of  business  in  the  U.S.  and  shall 
make  such  documentation  available  to 
DOL  for  inspection  and  copying  upon 
request. 

§ .710    Complaints. 

Complaints  concerning 
misrepresentation  in  the  labor  condition 
application  or  failure  (including  a 
substantial  or  willful  failure)  of  the 
employer  to  meet  a  condition  specified 
in  the  application  shall  be  filed  with  the 
Administrator,  Wage  and  Hour  Division 
(Administrator],  ESA,  according  to  the 
procedures  set  forth  in  subpart  I  of  this 
part.  The  Administrator  shall  then 
investigate  if  reasonable  cause  is  found, 
and,  where  appropriate,  after  an 
opportimity  for  a  hearing,  assess 
sanctions  and  penalties. 

9 715    Definitions. 
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For  the  purposes  of  subparts  H  and  I 
of  this  part: 

Actual  wage  means  the  wage  rate 
paid  by  the  employer  to  all  individuals 
with  experience  and  qualifications 


similar  to  the  H-lB  nonimmigrant's 
experience  and  qualifications  for  the 
specific  employment  in  question  at  the 
place  of  employment. 

Administrative  Law  Judge  means  an 
official  appointed  pursuant  to  5  U.S.C. 
3105. 

Administrator  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  Department  of  Labor, 
and  such  authorized  representatives  as 
may  be  designated  to  perform  any  of  the 
functions  of  the  Administrator  under 
subpart  H  or  I  of  this  part. 

Area  of  intended  employment  means 
the  area  within  normal  commuting 
distance  of  the  place  (address]  of 
employment  where  the  H-lB  alien  is  or . 
will  be  employed.  If  the  place  of 
employment  is  within  a  Metropolitan 
Statistical  Area  (MSA),  any  place  within 
the  MSA  is  deemed  to  be  within  normal 
commuting  distance  of  the  place  of 
employment.  If  there  is  no  MSA  then  the 
area  of  intended  employment  is  the  area 
within  normal  commuting  distance  of 
the  place  of  employment. 

Attorney  General  means  the  chief 
official  of  the  U.S.  Department  of  Justice 
or  the  Attorney  General's  designee. 

Authorized  agent  and  authorized 
representative  mean  an  official  of  the 
employer  who  has  the  legal  authority  to 
commit  the  employer  to  the  statements 
in  the  labor  condition  application. 

Certification  means  the  determination 
by  a  certifying  officer  that  a  labor 
condition  application  is  not  incomplete 
and  does  nbt  contain  obvious 
inaccuracies. 

Certify  means  the  act  of  making  a 
certification. 

Certifying  Officer  and  Regional 
Certifying  Officer  mean  a  Department  of 
Labor  ofHcial,  or  such  official's 
designee,  who  makes  determinations 
about  whether  or  not  to  certify  labor 
condition  applications. 

Chief  Administrative  Law  Judge 
means  the  chief  official  of  the  Office  of 
the  Administrative  Law  Judges  of  the 
Department  of  Labor  or  the  Chief 
Administrative  Law  Judge's  designee. 

Department  and  DOL  mean  the 
United  States  Department  of  Labor. 

Division  means  the  Wage  and  Hoiir 
Division  of  the  Employment  Standards 
Administration,  DOL. 

Employer  means: 

(1)  A  person,  firm,  corporation, 
contractor,  or  other  association  or 
organization' in  the  United  States  which 
suffers  or  permits  a  person  to  work 
within  the  United  States; 

(2)  Which  has  an  employer-employee 
relationship  with  respect  to  employees 
under  this  part,  as  indicated  by  the  fact 
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that  it'may  hire,  pay,  fire,  supervise  or 
otherwise  control  the  work  of  any  such 
employee;  and 

(3)  Which  has  an  Internal  Revenue 
Service  tax  identification  number 

Employment  and  Training 
Administration  (ETA)  means  the  agency 
within  the  Department  which  includes 
the  United  States  Employment  Service 
(USES). 

Employment  Standards 
Administration  (ESA)  means  the  agency 
within  the  Department  which  includes 
the  Wage  and  Hour  Division. 

Immigration  and  Naturalization 
Service  (INS)  means  the  component  of 
the  Department  of  Justice  which  makes 
the  determination  under  the  INA  on 
whether  to  grant  visa  petitions  of 
employers  seeking  the  admission  of 
nonimmigrant  aliens  under  H-lB  visas 
for  the  purpose  of  employment. 

INA  means  the  Immigration  and 
Nationality  Act,  as  amended,  8  U.S.C. 
1101  et  seq 

Independent  authoritative  source 
means  a  professional,  business,  trade, 
educational  or  governmental 
association,  organization,  or  other 
similar  entity,  not  owned  or  controlled 
by  the  employer  which  has  a  recognized 
expertise  in  an  occupational  field. 

Independent  authoritative  source 
survey  means  a  survey  of  wages 
conducted  by  an  independent 
authoritative  source  and  published  in  a 
book,  newspaper,  periodical,  loose-leaf 
service,  newsletter,  or  other  similar 
medium,  within  the  24-month  period 
immediately  preceding  the  filing  of  the 
employer's  application  and  each 
succeeding  24-month  prevailing  wage 
update.  Such  survey  shall: 

(1)  Reflect  the^verage  wage  paid  to 
workers  similarly  employed  in  the  area 
of  intended  employment; 

(2)  Be  based  upon  recently  collected 
data — e.g..  within  the  24-month  period 
immediately  preceding  the  date  of 
publication  of  the  survey;  and 

(3)  Represent  the  latest  published 
prevailing  wage  finding  by  the 
authoritative  source  for  the  occupation 
in  the  area  of  intended  employment. 

Lockout  means  a  labor  dispute 
involving  a  work  stoppage,  wherein  an 
employer  withholds  work  from  its 
employees  in  order  to  gain  a  concession 
from  them. 

Occupation  means  the  occupational  or 
job  classification  in  which  the  H-lB 
alien  is  to  be  employed. 

Period  of  intended  employment  means 
the  time  period  between  the  starting  and 
ending  dates  inclusive  of  the  H-lB 
alien  s  intended  period  of  employment 
in  the  occupational  classification  at  the 
place  of  employment  as  set  forth  in  the 
labor  condition  application. 


Place  of  employment  means  the 
worksite  or  physical  location  where  the 
work  is  performed. 

Required  wage  rate  means  the  rate  of 
pay  which  is  the  higher  of; 

(1)  The  actual  wage  for  the  specific 
employment  in  question;  or 

(2)  The  prevailing  wage  rate  (adjusted 
every  24  months)  for  the  occupation  in 
which  the  H-lB  alien  is  to  be  employed 
in  the  geographic  area  of  intended 
employment.  The  prevailing  wage  rate 
must  be  no  less  than  the  minimum  wage 
required  by  Federal,  State,  or  local  law. 

Secretary  means  the  Secretary  of 
Labor  or  the  Secretary's  designee. 

Speciality  occupation  means  an 
occupation  that  requires  theoretical  and 
practical  application  of  a  body  of  highly 
specialized  knowledge,  and  attainment 
of  a  bachelor's  or  hi^er  degree  (or  its 
equivalent)  in  the  specific  specialty  as  a 
minimum  for  entry  into  the  occupation 
in  the  United  States.  The  alien  in  a 
specialty  occupation  shall  possess  the 
following  qualifications: 

(1)  Full  state  licensure  to  practice  in 
the  occupation,  if  licensure  is  required 
for  the  occupation; 

(2)  Completion  of  the  required  degree: 
or 

(3)  Experience  in  the  specialty 
equivalent  to  the  completion  pf  such 
degree  and  recognition  of  expertise  in 
the  .specialty  through  progressively 
responsible  positions  relating  to  the 
specialty.  8  U.S.C.  1184(1). 
Determinations  of  specialty  occupation 
and  of  alien  qualifications  are  made  by 
INS. 

Specific  employment  in  question 
means  the  set  of  duties  and 
responsibilities  performed  or  to  be 
performed  by  the  H-lB  nonimmigrant  at 
the  place  of  employment. 

State  means  one  of  the  50  States,  the 
District  of  Columbia,  Guam,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands. 

State  employment  security  agency 
(SESA)  means  the  State  agency 
designated  under  section  4  of  the 
Wagner-Peyser  Act  to  cooperate  with 
USES  in  the  operation  of  the  national 
system  of  public  employment  offices. 

Strike  meaiu  a  labor  dispute  wherein 
employees  engage  in  a  concerted 
stoppage  of  work  (including  stoppage  by 
reason  of  the  expiration  of  a  coUective- 
bargaining  agreement)  or  engage  in  any 
concerted  slowdown  or  other  concerted 
interruption  of  operation. 

Uni^  States  Employment  Service 
(USES)  means  the  agency  of  the 
Department  of  Labor,  established  under 
the  Wagner-Peyser  Act,  which  is 
charged  %vith  administering  the  national 
system  of  public  employment  offices. 

Wage  rate  means  the  remuneration 
(exclusive  of  fiinge  benefits)  to  be  paid 


in  terms  of  amount  per  hour,  day,  month 
or  year 

S .720   AddraMM  of  Dapartmant  of 


Region  I  (Connecticut.  Maine. 
MasMchuietti.  New  Hampshire.  Rhode 
Island,  and  Vermont):  One  Congress  Street 
10th  Floor.  Boston.  Massachusetts  02114- 
2021.  Telephone:  617-565-4446. 

Region  II  (New  York,  New  Jersey  Puerto 
Rico,  and  the  Virgin  Islands):  201  Varick 
Street,  room  755.  New  York.  New  York  10014. 
Telephone:  212-337-2186. 

Region  III  (Delaware,  District  of  Columbia. 
Maryland.  Pennsylvania.  Virginia,  and  West 
Virginia):  Post  Office  Box  8796.  Philadelphia, 
Pennsylvania  19101.  Telephone:  215-596- 
6363. 

Region  IV  (Alabama.  Florida.  Georgia, 
Kentucky  Mississippi.  North  Carolina.  South 
Carolina,  and  Tennessee):  1371  Peachtree 
Street.  NE..  Atlanta.  Georgia  30309. 
Telephone:  404-347-3938. 

Region  V  (Illinois.  Indiana,  Michigan. 
Minnesota,  Ohio,  and  Wisconsin):  230  South 
Dearborn  Street.  Room  605.  Chicago.  Illinois 
60604.  Telephone:  312-353-1550. 

Region  VI  (Arkansas.  Louisiana.  New 
Mexico.  Oklahoma,  and  Texas):  525  Griffin 
Street,  room  314.  Dallas.  Texas  75202. 
Telephone:  214-767-4989. 

Region  VII  (Iowa,  Kansas.  Missouri,  and 
Nebraska):  911  Walnut  Street.  Kansas  City 
Missouri  64106.  Telephone:  816-426-3796. 

Region  VIII  (Colorado.  Montana.  North 
Dakota.  South  Dakota.  Utah,  and  Wyoming): 
1961  Stout  Street  16th  Floor  Denver. 
Colorado  80294.  Telephone:  303-844-4613. 

Region  IX  (Arixona.  California.  Guam. 
Hawaii,  and  Nevada):  71  Stevenson  Street. 
Room  830.  San  Francisco,  California  94119. 
Telephone:  415-744-6647. 

Region  X  (Alaska.  Idaho.  Oregon,  and 
Washington):  llll  Third  Avenue,  Suite  90a 
Seattle.  Washington  96101.  Telephone:  206- 
553-5297. 
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(a)  Who  must  submit  labor  condition 
applications?  An  employer,  or  the 
employer's  authorized  agent  or 
representative,  which  meets  the 
definition  of  employer  set  forth  in 

{ 715  of  this  part  and  intends  to 

employ  an  H-lB  alien  in  a  specialty 
occupation  or  as  a  fashion  model  of 
distinguished  merit  and  ability  shall 
submit  a  labor  condition  application  to 
DOL  Attorneys  and  agents  submitting 
applications  on  an  employer's  behalf 
shall  submit,  also,  a  completed  INS 
Form  G-28. 

(b)  Where  should  a  labor  condition 
application  be  submitted?  A  labor 
condition  application  shall  be  submitted, 
by  U.S.  mail,  private  carrier,  or  facsimile 
transmission,  to  the  ETA  regional  office 

shown  in  S 720  of  this  part  in 

whose  geographic  area  of  jurisdiction 
the  H-lB  nonimmigrant  will  be 
employed,  it  is  the  employer's 
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responsibiiity  to  ensure  that  a  complete 
and  accurate  application  is  received  by 
the  aDpf'opriate  regional  office  of  ETA. 
Incomplete  or  obviously  inaccurate 
applications  will  not  be  certified.  The 
regional  office  shall  process  all 
applications  sequentially  upon  receipt 
regardless  of  the  method  used  by  the 
employer  to  submit  the  application  and 
shall  make  a  determination  to  certify  or 
not  certify  the  labor  condition 
aoDlication  within  7  working  days  of  the 
date  the  application  is  received  and 
date-stamped  by  the  Department.  If  the 
application  is  submitted  by  facsimile 
transmission,  the  application  containing 
the  original  signature  shall  be 
maintained  bv  the  employer  as  set  forth 
at  § 780(a)(1)  of  this  part. 

(c)  What  should  be  submitted?  Form 
El  A  9035. 

(1)  General.  One  completed  and  dated 
original  Form  ETA  9035.  or  facsimile 
transmission  thereof,  containing  the 
labor  condition  statements  referenced  in 
paragraphs  (e)  through  (h)  of  this 
section,  bearing  the  employer's  original 
signature  (or  that  of  the  employer's 
authorized  agent  or  representative)  (see 
paragraph  (b)  of  this  section  and 

S .7B0(a)(l]  of  this  part  with  respect 

to  applications  filed  by  facsimile 
transmission]  and  one  copy  of  Form 
ETA  9035  shall  be  submitted  to  CTA. 
Copies  of  Form  ET^  9035  are  available 

at  the  addresses  listed  in  % 720  of 

diis  part;  photocopies  of  the  form  also 
are  permitted.  Each  application  shall 
identify  the  occupational 
clas8ification(s]  for  which  a  labor 
condition  application  is  being  submitted 
and  shall  state  for  each  occupational 
classification: 

(i)  The  occupation(s),  by  Dictionary  of 
Occupational  Titles  [DOT]  Three-Digit 
Occupational  Groups  code  and  by  the 
employer's  own  title  for  the  job: 

(ii)  The  number  of  H-lB 
nonimmigrants  sought; 

(iii)  Tr.e  gross  wage  rate{s)  to  be  paid 
to  ea;;h  H-iB  nonimmigrant,  expressed 
on  an  hourly,  weekly,  biweekly,  monthly 
or  annt!P!  basis; 

(iv;  fne  staring  and  ending  dates  of 
the  H-lB  nonimmigrants'  employment; 

[v]  The  place{s}  of  intended 
employment. 

(2]  Multiple  positions,  occupations, 
and/or  places  of  employment.  The 
employer  may  file  a  labor  condition 
application  for  a  single  occupation  or  for 
multiple  occupations.  An  employer  may 
file  a  single  labor  condition  application 
for  more  than  one  occupational 
classification,  and/or  for  more  than  one 
place  of  emploinnent  only  if: 

(i)  Each  occupation  vs  a  specialty 
occupation  or  the  abea  is  a  ^hion 
model  of  distiagoiahed  merit  and  ability; 
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(iil  All  places  of  employment  covered 
by  the  application  are  located  within  the 
jurisdiction  of  a  single  ETA  regional 
office,  or,  if  the  alien(a)  is/are  to  be 
employed  sequentially  in  various  places 
of  employment,  the  application  is  to  be 
submitted  to  the  regional  office  having 
jurisdiction  over  the  initial  place  of 
employment;  and 

(iii)  The  information  required  in  this 
paragraph  (c)  is  provided  for  each 
occupational  classification  for  each 
place  of  employment. 

(3)  Full-time  and  part-time  jobs.  The 
position(s)  covered  by  the  labor 
condition  application  may  be  full-time  or 
part-time  or  a  mix  of  both. 

(d)  Content  of  the  labor  condition 
application.  An  employer's  labor 
condition  application  shall  contain  the 
labor  condition  statements  referenced  in 
paragraphs  (e)  through  (h)  of  this 
section,  which  provide  that  no  alien  may 
be  admitted  or  provided  status  as  an  H- 
IB  nonimmigrant  in  an  occupational 
classification  unless  the  employer  has 
filed  with  the  Secretary  an  application 
stating  that: 

(1)  The  employer  is  offering  and  will 
offer  during  the  period  of  authorized 
employment  to  H-lB  nonimmigrants  no 
less  than  the  greater  of  the  following: 

(i)  The  actual  wage  level  paid  to  all 
other  individuals  at  the  worksite  with 
similar  experience  and  qualifications  for 
the  specific  employment  in  question;  or 

(ii)  The  prevailing  wage  level  for  the 
occupational  classification  in  the  area  of 
intended  employment; 

(2)  The  employer  will  provide  working 
conditions  for  such  aliens  that  will  not 
adversely  affect  the  working  conditions 
of  workers  similarly  employed; 

(3)  There  is  not  a  strike  or  lockout  in 
the  course  of  a  labor  dispute  in  the 
occupational  classification  at  the  place 
of  employment; 

(4)  The  employer,  at  the  time  of  filing 
the  labor  condition  application: 

(•]  Has  provided  notice  of  the  filing  of 
the  labor  condition  application  to  the 
bargaining  representative  of  the 
employer's  employees  in  the 
occupational  classification  in  the  area  of 
intended  employment  for  which  the 
aliens  are  sought;  or 

(ii)  If  there  is  no  such  bargaining 
representative,  has  posted  notice  of  the 
filing  of  the  labor  condition  application 
in  conspicuous  locations  in  the 
employer's  estabii8hment(s)  in  the  area 
of  intended  employment,  in  the  manner 
described  in  paragraph  (h)  of  this 
section;  and 

(5)  The  employer  has  provided  the 
information  about  the  occupation 
required  in  paragraph  (c)  of  this  section. 

(e)  The  first  labor  condition 
statement:  wages.  An  employer  seeking 


to  employ  H-lB  aliens  in  a  specialty 
occupation  or  as  a  fashion  model  of 
distinguished  merit  and  ability  shall 
state  on  Form  ETA  9035  that  it  will  pay 
the  H-lB  aliens  the  required  wage  rate. 

(1)  Establishing  the  wage  requirement. 
The  first  labor  condition  apphcation 
requirement  shall  be  satisfied  when  the 
employer  signs  Form  ETA  9035,  attesting 
that,  for  the  entire  period  of  authorized 
employment,  the  required  wage  rate  will 
be  paid  to  the  H-lB  aiien(s];  that  is,  that 
the  wage  shall  be  the  greater  of' 

(i)  The  actual  wage  rate  paid  by  the 
employer  to  all  other  individuals  with 
similar  experience  and  qualifications  for 
the  specific  employment  in  question.  In 
determining  such  wage  level,  the 
following  factors  should  be  considered: 
Exfterience,  qualifications,  education, 
job  responsibility  and  function, 
specialized  knowledge,  and  other 
legitimate  business  factors.  "Legitimate 
business  factors,"  for  purposes  of  this 
paragraph  (e)(1),  means  those  that  it  is 
reasonable  to  conclude  are  necessary 
because  they  conform  to  recognized 
principles  or  can  be  demonstrated  by 
accepted  rules  and  standards.  Where 
there  are  other  employees  with 
substantially  similar  experience  and 
qualifications  in  the  specific 
employment  in  question — i.e.,  they  have 
substantially  the  same  duties  and 
responsibilities  as  the  H-lB 
nonimmigrant — the  actual  wage  shall  be 
the  amount  paid  to  these  other 
employees.  Where  no  such  other 
employees  exist  at  the  place  of 
employment,  the  actual  wage  shall  be 
the  wage  paid  to  the  H-lB  nonimmigrant 
by  the  employer  or 

(ii)  The  prevailing  wage  level  for  the 
occupational  classification  in  the  area  of 
intended  employment  determined  as  of 
the  time  of  filing  the  application  and 
every  24  months  thereafter.  The 
employer  shall  base  the  prevaihng  wage 
on  the  best  information  available  as  of 
the  time  of  filing  the  application.  The 
employer  is  not  required  to  use  any 
specific  methodology  to  determine  the 
prevailing  wage  and  may  utihze  a  SESA, 
an  independent  authoritative  source,  or 
other  legitimate  sources  of  wage  data. 
The  Department  prefers  the  following 
sources  to  establish  the  prevailing  wage: 

(A)  A  wage  determination  for  the 
occupation  and  area  issued  under  the 
Davis-Bacon  Act,  40  U.S.C.  276a  et  seq. 
(see  also  29  CFR  part  1),  or  the 
McNamara-O'Hara  Ser\'ice  Contract 
Act.  41  U.S.C.  351  et  seq.  (see  also  29 
CFR  part  4)  (which  shall  be  available 
through  the  SESA}; 

(B)  A  onion  contract  which  was 
negotiated  at  arms-length  between  a 
union  and  the  employer,  which  contains 
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a  wage  rate  applicable  to  the 
occupation; 

(CJ  If  the  job  opportunity  is  in  an 
occupation  which  is  not  covered  by 
paragraph  (e)(l)(ii)  (A)  or  (B)  of  this 
section,  the  prevailing  wage  shall  be  the 
average  rate  of  wages,  that  is,  the  rate  of 
wages  paid  to  workers  similarly 
employed  in  the  area  of  intended 
employment.  Since  it  is  not  always 
feasible  to  determine  such  an  average 
rate  of  wages  with  exact  precision,  the 
wage  set  forth  in  the  application  shall  be 
considered  as  meeting  the  prevailing 
wage  standard  if  it  is  within  S  percent  of 
the  average  rate  of  wages.  The 
prevailing  wage  rate  under  this 
paragraph  [e)(l](ii](C]  of  this  section 
shall  be  based  on  the  best  information 
available.  The  Department  beheves  that 
the  following  prevailing  wage  sources 
are,  in  the  order  of  priority,  the  most 
accurate  and  reliable: 

{/)  A  SESA  Determination.  Upon 
receipt  of  a  written  request  for  a 
prevailing  wage  determination,  the 
SESA  will  determine  whether  the 
occupation  is  covered  by  a  Davis-Bacon 
or  Service  Contract  Act  wage  survey, 
and,  if  not,  whether  it  has  on  file  current 
prevailing  wage  information  for  the 
occupation.  This  information  will  be 
provided  by  the  SESA  to  the  employer  in 
writing  in  a  timely  manner.  Where  the 
prevailing  wage  is  not  immediately 
available,  the  SESA  will  conduct  a 
prevailing  wage  survey  using  the 
methods  outlined  at  20  CFR  656.40. 
Employers  may  challenge  a  SESA 
prevailing  wage  determination  through 
the  Employment  Service  complaint 
system.  See  20  CFR  part  658,  subpart  E. 
Any  challenge  shall  not  require  the 
SESA  to  divulge  any  employer  wage 
data  which  was  collected  under  the 
promise  of  confidentiality. 

If  the  employer  is  unable  to  wait  for 
the  SESA  to  produce  the  requested 
prevailing  wage  determination  for  the 
occupation  in  question,  the  employer 
may  rely  on  other  legitimate  sources  of 
available  wage  information.  If  the 
employer  later  discovers,  upon  receipt  of 
the  prevailing  wage  determination  from 
the  SESA,  that  the  information  reUed 
upon  produced  a  wage  that  was  below 
the  prevailing  wage  for  the  occupation 
for  the  area  of  intended  employment 
and  the  employer  was  paying  below  the 
SESA-determined  wage,  no  wage 
Violation  will  be  found  if  the  employer 
retroactively  compensates  the  H-lB 
alien(s]  for  the  difference  between  the 
wage  paid  and  the  prevailing  wage, 
within  30  days  of  the  employer's  receipt 
of  the  SESA  determination.  In  all 
situations  where  the  employer  obtains 
the  prevailing  wage  determination  from 


the  SESA.  the  Department  will  accept 
that  prevailing  wage  determination  as 
correct  and  will  not  question  its  validity 
where  the  employer  has  maintained  a 
copy  of  the  SESA  prevailing  wage 
determination.  A  complaint  alleging  the 
inaccuracy  of  a  SESA  prevailing  wage 
determination,  in  these  cases,  will  not 
be  investigated. 

[2]  An  independent  authoritative 
source.  See  paragraph  (e](2](iii](C](2)  of 
this  section.  The  employer  may  use  an 
independent  authoritative  wage  source 
in  lieu  of  a  SESA  prevailing  wage 
determination.  The  independent 
authoritative  source  survey  must  meet 
all  the  criteria  set  forth  in  paragraph 
(e)[2)(iii)(C)(2)  of  this  section. 

(J)  Another  legitimate  source  of  wage 
information.  See  paragraph 
(e)(2)(iii)(C](J)  of  this  section.  The 
employer  may  rely  on  other  legitimate 
sources  of  wage  data  to  obtain  the 
prevailing  wage.  The  employer  will  be 
required  to  demonstrate  the  legitimacy 
of  the  wage  in  the  event  a  complaint  is 
filed. 

(D)  For  purposes  of  this  paragraph  (e), 
"similarly  employed"  means  "having 
substantially  comparable  jobs  in  the 
occupational  classification  in  the  area  of 
intended  employment,"  except  that  if  no 
such  workers  are  employed  by 
employers  other  than  the  employer 
applicant  in  the  area  of  intended 
employment,  "similarly  employed"- . 
means: 

[1)  Having  jobs  requiring  a 
substantially  similar  level  of  skills 
within  the  area  of  intended  emplojonent; 
or 

[2]  If  there  are  no  substantially 
comparable  jobs  in  the  area  of  intended 
employment,  having  substantially 
comparable  jobs  with  employers  outside 
of  the  area  of  intended  employment. 

(E)  A  prevailing  wage  determination 
for  labor  condition  application  purposes 
made  pursuant  to  this  paragraph  (e) 
shall  not  permit  an  employer  to  pay  a 
wage  lower  than  that  required  under 
any  other  Federal!  State  or  local  law. 

(F)  Where  a  range  of  wages  is  paid  by 
the  employer  to  individuals  in  an 
occupational  classification  or  among 
individuals  with  similar  experience  and 
qualifications  for  the  specific 
employment  in  question,  a  range  is 
considered  to  meet  the  prevailing  wag« 
requirement  so  long  as  the  bottom  of  the 
wage  range  is  at  least  the  prevailing 
wage  rate. 

(iii)  Once  the  prevailing  wage  rate  is 
established,  the  H-lB  employer  then 
shall  compare  this  wage  with  the  actual 
wage  rate  for  the  specific  employment  in 
question  at  the  place  of  employment  and 


must  pay  the  H-lB  nonimmigrant  at 
least  the  higher  of  the  two  wages. 

(iv)  Every  24  months  throughout  the 
period  of  employment  of  the  H-lB  alien, 
starting  from  the  date  the  labor 
condition  application  is  certified,  the 
employer  shall  obtain  current  prevailing 
wage  information  as  set  forth  in 
paragraph  (e)(2)(iii)  of  this  section  for 
the  occupation(s]  named  in  the  labor 
condition  application  and  shall  adjust 
the  rate  of  pay  upwards  where  the 
prevailing  wage  has  increased,  unless 
the  actual  pay  rate  exceeds  the 
prevailing  wage. 

(2)  Documentation  of  the  wage 
statement,  (i)  The  employer  shall 
develop  and  maintain  documentation 
sufficient  to  meet  its  burden  of  proving 
the  validity  of  the  wage  statement 
required  in  paragraph  (e)(1)  of  this 
section  and  attested  to  on  Form  ETA 
9035.  The  employer  shall  also  document 
that  the  wage  rate(8)  paid  to  H-lB 
alien(s)  is/are  no  less  than  the  required 
wage  rate(s).  The  documentation  shall 
include  information  about  the 
employer's  wage  rate  to  all  other 
individuals  with  experience  and 
qualifications  similar  to  the  H-lB 
nonimmigrant  for  the/pecific 
employment  in  question  at  the  place  of 
employment,  beginning  with  the  date  the 
labor  condition  application  was 
submitted  and  continuing  throughout  the 
period  of  employment,  lie  records  shall 
be  retained  for  ^e  period  of  time 

specified  in  S 760  of  this  part.  The 

payroll  records  for  each  such  employee 
shall  include: 

(A)  Employee's  full  name: 

(B)  Employee's  home  address; 

(C)  Employee's  occupation: 

(D)  Employee's  rate  of  pay: 

(E)  Hours  worked  each  day  and  each 
week  by  the  employee  if  paid  on  other 
than  a  salary  basis,  or  the  prevailing  or 
actual  wage  is  expressed  as  an  hourly 
wage; 

(F)  Total  additions  to  or  deductions 
from  pay  each  pay  period  by  employee: 
and 

(G)  Total  wages  paid  each  pay  period, 
date  of  pay  and  pay  period  covered  by 
the  payment  by  employee. 

(ii)  Actual  Wage.  In  addition  to 
payroll  data  required  by  paragraph 
(e)(2)(i)  of  this  section  (and  also  by  the 
FLSA),  the  employer  shall  retain 
documentation  regarding  the  basis  it 
used  to  establish  the  actual  wage.  The 
employer  must  show  how  the  wage  set 
for  the  H-lB  nonimmigrant  relates  to  the 
wages  paid  by  the  employer  to  all  other 
individuals  with  similar  experience  and 
qualifications  for  the  specific 
employment  in  question  at  the  place  of 
employment. 
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(iii)  Prevailing  Wage.  The  employer 
also  shall  retain  documentation 
regarding  the  determination  of  the 
prevailii^  wage.  This  source 
documentation  shall  not  be  submitted  to 
ETA  with  the  labor  condition 
application,  but  shall  be  retained  at  the 
employer's  place  of  business  for  the 

length  of  time  required  in  { .760(c) 

of  ^s  part  The  documentation  shall  be 
made  available  to  DOL  upon  request. 
Such  documentation  shall  consist  of  the 
documentation  described  in  paragraph 
(e)(2)(iii)  (A),  (B).  or  (C)  of  this  section 
and  the  documentation  described  in 
paragraph  (e)[2](iii)(D]  of  this  section. 
Documentation  shall  also  be  made 
available  for  public  examination  to  the 

extent  required  by .760(a]  of  this 

part. 

(A)  If  the  employer  used  a  wage 
determination  in  the  area  under  the 
provisions  of  the  Davis-Bacon  Act,  40 
U.S.C  Z76a  et  seq.  (see  29  CFR  part  1). 
or  the  McNamara-O'Hara  Service 
Contract  Act,  41  U.S.C  351  et  seq.  (see 
29  CFR  part  4).  the  documentation  shall 
include  an  excerpt  from  the  statutory  or 
regulatory  determination  showing  the 
wage  rate  for  the  occupation  in  the  area 
of  intended  employment 

(B)  If  the  employer  used  an  applicable 
wage  rate  from  a  union  contract  which 
was  negotiated  at  arms-length  between 
a  union  and  die  employer,  the 
documentation  shall  include  an  excerpt 
from  the  union  contract  showing  die 
wage  rate(8)  for  the  occupation(s]. 

(C)  If  the  employer  did  not  use  a  wage 
covered  by  the  provisions  of  paragraph 
(e](2)(iii)  (A)  or  (B)  of  this  section,  the 
employer's  documentation  shall  consist 
of: 

(7)  A  copy  of  the  prevailing  wage 
fmding  from  the  SESA  for  the 
occupation  within  the  area  of 
employment;  or 

(2)  A  copy  of  the  prevailing  wage 
survey  for  the  occupation  in  the  area  of 
intended  employment  published  by  an 
independent  authoritative  tource.  For 
purposes  (rf  this  paragraph 
(e)(2}(iii)(C)(2),  a  prevailing  wage  survey 
for  the  occupation  in  the  area  of 
intended  employment  pubUshed  by  an 
independent  source  shall  mean  a  survey 
of  wages  published  in  a  book, 
newspaper,  periodical,  loose-leaf 
service,  newsletter,  or  other  similar 
medium,  within  the  24-month  period 
immediately  preceding  the  filing  of  the 
emplo]rer's  application  and  each 
succeeding  24-mottth  prevailing  wage 
update.  Such  survey  shall: 

(/)  Reflect  the  average  wage  paid  to 
worker*  similarly  emi^oyed  in  the  area 
of  intended  employment; 

Iii]  Be  based  upon  recendy  collected 
data — e.g.,  within  the  24-month  period 


immediately  preceding  the  date  of 
publication  of  the  survey:  and 

[iii]  Represent  the  latest  published 
prevailing  wage  Hnding  by  the 
independent  authoritative  source  for  the 
occupation  in  the  area  of  intended 
employment 

[3]  A  copy  of  the  prevailing  wage 
survey  or  other  source  data  acquired 
from  a  legitimate  source  of  wage 
information  that  was  used  to  inake  the 
prevailing  wage  determination.  For 
purposes  of  paragraph  (e)(2)(iii)(C)(J)  of 
this  section,  a  prevailing  wage  provided 
by  another  legitimate  source  of  such 
wage  information  shall  be  one  which: 

(/)  Reflects  the  average  wage  paid  to 
workers  similarly  employed  in  the  area 
of  intended  employment; 

[ii]  Is  based  on  the  most  recent  and 
accurate  information  available;  and 

[iii]  Is  reasonable  and  consistent  with 
recognized  standards  and  principles  to 
produce  a  prevailing  wage. 

(iv)  Every  24  months  throughout  the 
period  of  employment  of  the  H-lB  alien, 
starting  from  the  date  the  labor 
condition  application  was  certiHed,  the 
employer  shall  obtain  current  prevailing 
wage  information  as  set  forth  in 
paragraph  (e)(2)(iii)  of  this  section  for 
the  occupation(s)  named  in  the  labor 
condition  application  and  shall  adjust 
the  rate  of  pay  upwards  where  the 
prevailing  wage  has  increased,  unless 
the  actual  pay  rate  exceeds  the 
prevailing  wage. 

(3)  Complaints.  In  the  event  that  a 
complaint  is  filed  pursuant  to  subpart  1 
of  this  part,  alleging  a  failure  to  meet  the 
"prevailing  wage"  condition  or  a 
material  misrepresentation  by  the 
employer  regarding  the  payment  of  the 
required  wage,  the  Administrator  shall 
determine  whether  the  employer  has  the 
documentation  required  in  paragraph 
(e)(2)(iii)  of  this  section,  and  whether  the 
documentation  supports  the  employer's 
wage  attestation.  Where  the 
documentation  is  either  nonexistent  or 
is  insufficient  to  determine  the 
prevailing  wage  [e.g.,  does  not  meet  die 
criteria  specified  in  this  section,  in 
which  case  the  Administrator  may  find 
a  violation  of  paragraph  (e)(2)  (i),  (ii), 
(iii),  or  (iv)  of  this  section);  where,  based 
on  significant  evidence  regarding  wages 
paid  for  the  occupation  in  the  area  of 
intended  employment  the  Administrator 
has  reason  to  believe  that  the  prevailing 
wage  finding  obtained  from  the 
independent  authoritative  source  varies 
substantially  from  the  wage  prevailing 
for  the  occupation  in  the  area  of 
intended  employment;  or  where  the 
employer  has  been  unable  to 
demonstrate  the  legitimacy  of  the 
prevailing  wage  determined  by  another 
legitiraate  s^nirce,  the  Administrator 


may  contact  ETA,  which  shall  provide 
the  Administrator  with  a  prevailing 
wage  determination,  which  the 
Administrator  shall  use  as  the  basis  for 
the  determination  as  to  violations  and 
for  the  computation  of  back  wages,  if 
such  wages  are  found  to  be  owed.  For 
purposes  of  this  paragraph  (e)(3),  ETA 
may  consult  with  the  appropriate  SESA 
to  ascertain  the  prevailing  wage 
appUcable  under  the  circumstances  of 
the  particular  complaint. 

(f)  The secondJabor condition 
statement:  working  conditions.  An 
employer  seeking  to  employ  H-lB  aliens 
in  specialty  occupations  or  as  fashion 
models  of  distinguished  merit  and 
ability  shall  state  on  Form  ETA  9035 
that  the  employment  of  H-lB  aliens  will 
not  adversely  affect  the  working 
conditions  of  workers  similarly 
employed  in  the  area  of  intended        ' 
employment. 

(1)  For  purposes  of  this  paragraph  (f). 
"similarly  employed"  shall  mean 
"having  substantially  comparable  jobs 
in  the  occupational  classification  at  the 
worksite  and  in  the  area  of  intended 
employment."  If  no  such  workers  are 
employed  at  the  worksite  or  by 
employers  other  than  the  employer 
applicant  in  the  area  of  intended 
employment  "similarly  employed"  shall 
mean: 

(i)  Having  jobs  requiring  a 
substantially  similar  level  of  skills  at  the 
worksite  at  within  the  area  of  intended 
employment;  or 

(ii)  If  there  are  no  substantially 
comparable  fobs  at  the  worksite  or  in 
the  area  of  intended  employment, 
having  substantially  comparable  jobs 
with  employers  outside  of  the  area  of 
intended  employment 

(2)  Establishing  the  working 
conditions  requirement  The  second 
labor  condition  statement  is  satisfied 
when  the  employer  signs  the  labor 
condition  application  attesting  that  for 
the  period  of  intended  employment  its 
employment  of  H-lB  nonimmigrants  will 
not  adversely  affect  the  working 
conditions  of  workers  similariy 
employed.  Working  conditions 
commonly  refer  to  matters  including 
hours,  shifts,  vacation  periods,  and 
fringe  benefits.  The  employer's 
obligation  regarding  worich^  conditions 
shall  continue  for  the  period  of 
employment  stated  on  the  labor 
condition  application^ 

(3)  Doaanentotion  of  the  working 
condition  statement . 

(i)  In  the  event  a  complaint  is  filed 
pursuant  to  subpart  I  of  this  part,  the 
employer  shall  document  the  validity  of 
the  ivevailing  working  conditions 
statement  referenced  in  paragraph  (f)(1)' 


UMI 


-^ 


Federal  Regigter  /  Vol.  57.  No.  8  /  Monday.  January  13.  1992  /  Rules  and  Regulations 1S31 


of  this  section  and  attested  to  on  Form 
ETA  9035.  The  employer  must  be  able  to 
show  that  the  working  conditions  of 
similarly  employed  workers  were  not 
adversely  affected  by  the  employment  of 
an  H-lB  nonimmigrant — e.g.,  that  the 
working  conditions  are  similar  to 
working  conditions  which  preceded  the 
employment  of  the  H-lB  nonimmigrant, 
or.  if  there  are  no  similarly  employed 
workers  working  for  the  employer,  are 
similar  to  those  existing  in  like  business 
establishments  to  the  employer's,  in  the 
area  of  intended  employment 

(ii)  In  the  event  that  an  investigation 
is  conducted  pursuant  to  subpart  I  of 
this  part,  concerning  whether  the 
employer  failed  to  satisfy  the  prevailing 
working  conditions  statement 
referenced  in  paragraph  (f)(1)  of  this 
section  and  attested  to  on  Form  ETA 
9035,  the  Administrator  shall  determine 
whether  the  employer  has  produced  the 
documentation  required  in 

§ 730(f)(3){i)  of  this  part,  and 

whether  the  documentation  is  sufficient 
to  support  the  employer's  prevailing 
working  conditions  statement.  If  the 
employer  fails  to  produce  any 
documentation  to  prove  that  there  is  no 
adverse  effect  on  the  woricing  conditions 
of  workers  similarly  employed,  the 
Administrator  shall  find  a  violation  of 
paragraph  (f)(3)(i)  of  this  section. 
Examples  of  documentation  which 
employers  should  either  maintain  or 
produce  include  any  relevant 
information  which  discusses  the 
working  conditions  for  the  industry, 
occupation  and  locale,  such  as 
published  studies,  surveys,  or  articles 
and  documentation  regarding  working 
conditions  at  the  worksite,  such  as 
fringe  benefit  packages,  which  pre- 
existed the  employment  of  the  H-lB 
nonimmigrant.  If  die  documentation  is 
insufficient  to  determine  whether  the 
employment  of  H-IB  aUens  has  or  has 
not  adversely  affected  the  working 
conditions  of  workers  similarly 
employed  in  the  area  of  intended 
employment,  the  Administrator  may 
contact  ETA  whidi  shall  provide  the 
Administrator  with  advice  regarding  the 
working  conditions  of  similarly 
employed  workers  in  the  area  of 
intended  employment. 

(g)  The  third  labor  condition 
statement:  no  strike  or  lockout.  An 
employer  seeking  to  employ  H-IB 
nonimmigrants  shall  state  on  Form  ETA 
9035  that  there  is  not  at  that  time  a 
strike  or  lockout  in  the  course  of  a  labor 
dispute  in  the  occupational 
classification  at  the  place  of 
employment  A  strike  or  lockout  which  , 
occurs  after  the  labor  condition 
application  is  filed  by  the  employer  with 


DOL  is  covered  by  INS  regulations  at  B 
CFR  214.2(h)(17). 

(1)  Establishing  the  no  strike  or 
lockout  requirement  The  third  labor 
condition  statement  is  satisfied  when 
the  employer  signs  the  labor  condition 
application  attesting  that  as  of  the  date 
the  application  is  filed,  it  is  not  involved 
in  a  strike,  lockout,  or  work  stoppage  in 
the  course  of  a  labor  dispute  in  die 
occupational  classification  in  the  area  of 
intended  employment  Labor  disputes 
for  the  purpose  of  this  paragraph  (g) 
relate  only  to  those  disputes  involving 
employees  of  the  employer  working  at 
the  place  of  employment  in  the 
occupational  classification  named  in  the 
labor  condition  application.  See  also 
INS  regulations  at  8  CFR  214.2(h)(17)  for 
effects  of  strikes  or  lockouts  in  general 
of  the  H-lB  alien's  employment 

(2)  Documentation  of  the  third  labor 
condition  statement  (i)  The  employer 
need  not  develop  nor  maintain 
documentation  to  substantiate  the 
statement  referenced  in  paragraph  (g)(1) 
of  this  section.  In  the  case  of  an 
investigation,  however,  the  employer 
has  the  burden  of  proof  to  show  that 
there  was  no  strike  or  lockout  in  the 
course  of  a  labor  disfnite  for  the 
occupational  classification  in  which  an 
H-lB  alien  is  employed  at  the  time  the 
application  was  filed. 

(h)  The  fourth  labor  condition 
statement:  notice.  An  employer  seeking 
to  employ  H-lB  nonimmigrants  shall 
state  on  Form  ETA  9035  that  the 
employer  has  provided  notice  of  the 
filing  of  the  labor  condition  application 
to  the  bargaining  representative  of  the 
employer's  employees  in  the 
occupational  classification  in  which  the 
H-lB  nonimmigrants  will  be  employed 
or  are  intended  to  be  employed  in  the 
area  of  intended  employment  for  which 
the  aliens  are  sought  or,  if  there  is  no 
such  bargaining  representative,  has 
posted  notice  of  filing  in  conspicuous 
locations  in  the  employer's 
establishment(s)  in  the  area  of  intended 
employment  in  the  manner  described  in 
this  paragraph  (h). 

(1)  Establishing  the  notice 
requirement  The  fourth  labor  condition 
statement  is  established  when  one  of  the 
following  has  occurred: 

(i)  Where  there  is  a  collective 
bargaining  representative  in  the 
occupational  classification  in  which  the 
H-lB  nonimmigrants  will  be  employed, 
no  later  than  on  or  before  the  date  the 
labor  condition  application  is  filed  with 
ETA,  the  enyiloyer  of  H-lB 
nonimmigrants  shall  proride  notice  to 
the  bargaining  representative  that  a 
labor  condition  application  has  been 
filed  with  ETA.  The  notice  shall  identify 


the  number  of  H-lB  nonimmigrants  the 
employer  is  seeking  to  employ;  the 
occupational  clas8ification(8)  in  which 
the  H-lB  nonimmigrants  will  be 
employed;  the  wages  offered:  the  period 
of  employment  and  the  location(s)  at 
which  the  H-lB  nonimmigrants  will  be 
employed.  Notice  under  this  paragraph 
(h](l)(i)  shall  include  the  following 
statement:  "Complaints  alleging 
misrepresentation  of  material  facts  in 
the  labor  condition  application  and/or 
failure  to  comply  with  the  terms  of  the 
labor  condition  application  may  be  filed 
with  any  office  of  the  Wage  and  Hour 
Division  of  the  United  States 
Department  of  Labor." 

(ii)  Where  there  is  no  collective 
bargaining  representative,  the  employer 
shall,  no  later  than  on  or  before  the  date 
the  labor  condition  application  is  filed 
with  ETA,  provide  a  notice  of  the  labor 
condition  application  to  its  employees 
by  posting  a  notice  in  at  least  two 
conspicuous  locations  at  the  place  of 
employment.  The  notice  shall  indicate 
the  H-lB  nonimmigrants  are  sought  the 
number  of  such  nonimmigrants  the 
employer  is  seeking:  the  occupational 
classification(s]:  the  wages  offered;  the 
period  of  employment  the  location(8)  at 
which  the  H-lB  nonimmigrants  will  be 
employed  in  the  occupation(8):  and  that 
the  labor  condition  application  is 
available  ibr  public  inspection  at  the 
employer's  principal  place  of  business  in 
the  U.S.  or  at  the  worksite.  The  notice 
shall  also  include  the  statement: 
"Complaints  alleging  misrepresentation 
of  material  facts  in  the  labor  condition 
application  and/or  failure  to  comply 
with  the  terms  of  the  labor  condition 
application  may  be  filed  with  any  office 
of  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor." 
The  posting  of  exact  copies  of  the  labor 
condition  application,  together  with  the 
statement  regarding  the  filing  of 
complaints,  shall  be  sufficient  to  meet 
the  requirements  of  paragraph  (hMl)(ii) 
of  this  section. 

(A)  The  notice  shall  be  of  sufficient 
size  and  visibility,  and  shall  be  posted  in 
two  or  more  conspicuous  places  so  that 
the  employer's  workers  at  the  place(s)  of 
employment  can  easily  see  and  read  die 
posted  notice(s). 

(B)  Appropriate  locations  for  posting 
the  notices  inchide,  but  are  not  limited 
to,  locations  in  the  immediate  proximity 
of  wage  and  hour  notices  required  by  29 
CFR  516.4  or  occupational  safety  and 
health  notices  required  by  29  CFR 
1903.2(a). 

(C)  The  notices  shall  be  poeted  before 
the  labor  condition  appUcatioa  is  filed 
and  diall  remain  posted  far  a  total  of  10 
days. 
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(2)  Documentation  of  the  fourth  labor 
condition  statement.  The  employer  shall 
develop  and  maintain  documentation 
sufflcient  to  meet  its  burden  of  proving 
the  validity  of  the  statement  referenced 
in  paragraph  (h](l]  of  this  section  and 
attested  to  on  Form  ETA  9035.  Such 
documentation  shall  include  a  copy  of 
the  dated  notice  and  the  name  and 
address  of  the  collective  bargaining 
representative  to  whom  the  notice  was 
provided.  Where  there  is  no  collective 
bargaining  representative,  the  employer 
shall  note  and  retain  the  dates  when, 
and  locations  where,  the  notice  was 
posted  and  shall  retain  a  copy  of  the 
posted  notice. 

(3)  Records  retention;  records 
availability.  The  employer's 
documentation  shall  not  be  submitted  to 
ETA  with  the  labor  condition 
application,  but  shall  be  retained  for  the 

period  of  time  specified  in  § 760(c) 

of  this  part.  The  documentation  shall  be 
made  available  for  public  examination 

as  required  in  S 760(a]  of  this  part. 

and  shall  be  made  available  to  DOL 
upon  request. 

-740    Labor  condition  application 


dattimlnatlons. 

(a)  Actions  on  labor  condition 
applications  submitted  for  filing.  Once  a 
labor  condition  application  has  been 
received  from  an  employer,  a 
determination  shall  be  made  by  the  ETA 
regional  Certifying  Officer  whether  to 
certify  the  labor  condition  application  or 
return  it  to  the  employer  not  certified. 

(1)  Certification  of  labor  condition 
application.  Where  all  items  on  Form 
ETA  9035  have  been  completed,  the 
form  is  not  obviously  inaccurate,  and  it 
contains  the  signature  of  the  employer 
or  its  authorized  agent  or  representative, 
the  regional  Certifying  Office  shall 
certify  the  labor  condition  application 
unless  it  falls  within  one  of  the 
categories  set  forth  in  paragraph  (a)(2) 
of  this  section.  The  Certifying  Officer 
shall  make  a  determination  to  certify  or 
not  certify  the  labor  condition 
application  within  7  working  days  of  the 
date  the  application  is  received  and 
date-stamped  by  the  Department.  If  the 
labor  condition  application  is  certified, 
the  regional  Certifying  Officer  shall 
return  a  certified  copy  of  the  labor 
condition  application  to  the  employer  or 
the  employer's  authorized  agent  or 
representative.  The  employer  shall  file 
the  certified  labor  condition  application 
with  the  appropriate  INS  office  in  the 
manner  prescribed  by  INS.  The  INS 
shall  determine  whether  each 
occupational  classification  named  in  the 
certified  labor  condition  application  is  a 
specialty  occupation  or  as  a  fashion 
model  of  distinguished  merit  and  ability. 


(2)  Determinations  not  to  certify  labor 
condition  applications.  ETA  shall  not 
certify  a  labor  condition  application  and 
shall  return  such  application  to  the 
employer  or  the  employer's  authorized 
agent  or  representative,  when  either  or 
both  of  the  following  two  conditions 
exists: 

(i)  When  the  Form  ETA  9035  is  not 
properly  completed.  Examples  of  a  Form 
ETA  9035  which  is  not  properly 
completed  include  instances  where  the 
employer  has  failed  to  check  all  the 
necessary  boxes;  or  where  the  employer 
has  failed  to  identify  the  occupational 
classification(s)  or  state  the  number  of 
nonimmigrants  sought,  the  wage  rate, 
period  of  intended  employment  or  date 
of  need;  or  where  the  application  does 
not  contain  the  signature  of  the 
employer  or  the  employer's  authorized 
agent  or  representative. 

(ii)  When  the  Form  ETA  9035  contains 
obvious  inaccuracies.  An  obvious 
inaccuracy  will  be  found  if  the  employer 
files  an  application  in  error — i.e.,  where 
the  Administrator,  Wage  and  Hour 
Division,  after  notice  and  opportunity 
for  a  hearing  pursuant  to  subpart  I  of 
this  part,  has  notified  ETA  in  writing 
that  the  employer  has  been  disqualified 
from  employing  H-lB  nonimmigrants 
under  section  212(n)(2)  of  the  L\A. 
Examples  of  other  obvious  inaccuracies 
include  stating  a  wage  rate  of  $1.00  per 
hour  (which  would  be  below  the  FLSA 
minimum  wage),  or  identifying  the 
occupation  as  "ditch  digger,"  (which 
would  not  be  a  "specialty  occupation" 
under  the  INA  definition). 

(3)  Correction  and  resubmission  of 
labor  condition  application.  If  the  labor 
condition  application  is  not  certified 
pursuant  to  paragraph  (a)(2)  (i)  or  (ii)  of 
this  section,  ETA  shall  return  it  to  the 
employer,  or  the  employer's  authorized 
agent  or  representative,  explaining  the 
reasons  for  such  return  without 
certification.  The  employer  may 
immediately  submit  a  corrected 
application  to  ETA.  A  "resubmitted"  or 
"corrected"  labor  condition  application 
shall  be  treated  as  a  new  application  by 
the  regional  office  [i.e.,  on  a  "first  come, 
first  served"  basis)  except  that  if  the 
labor  condition  application  is  not 
certified  pursuant  to  paragraph  (a)(2)(ii) 
of  this  section  because  of  notification  by 
the  Administrator  of  the  employer's 
disqualification,  such  action  shall  be  the 
final  decision  of  the  Secretary  and  no 
application  shall  be  resubmitted  by  the 
employer. 

(b)  Challenges  to  labor  condition 
applications.  ETA  shall  not  consider 
information  contesting  a  labor  condition 
application  received  by  ETA  prior  to  the 
determination  on  the  application.  Such 


information  shall  not  be  made  part  of 
ETA's  administrative  record  on  the 
application,  but  shall  be  referred  to  ESA 
to  be  processed  as  a  complaint  pursuant 
to  subpart  I  of  this  part,  and,'if  such 
application  is  certified  by  ETA,  the 
complaint  will  be  handled  by  ESA  under 
subpart  I  of  this  part. 

(c)  Truthfulness  and  adequacy  of 
information.  DOL  is  not  the  guarantor  of 
the  accuracy,  truthfulness  or  adequacy 
of  a  certified  labor  condition 
application.  The  burden  of  proof  is  on 
the  employer  to  establish  the 
truthfulness  of  the  information 
contained  on  the  labor  condition 
application. 

§. 750    Validity  period  of  th«  labor 

condition  application. 

(a)  Validity  of  certified  labor 
condition  applications.  A  labor 
condition  application  which  has  been 
certified  pursuant  to  the  provisions  of 

9 740  of  this  part  shall  be  valid  for 

the  period  of  employment  indicated  on 
Form  ETA  9035;  however,  in  no  event 
shall  the  validity  period  of  a  labor 
condition  application  exceed  six  years. 
Where  the  labor  condition  application 
contains  multiple  periods  of  intended 
employment,  the  validity  period  shall 
extend  to  the  latest  date  indicated  or  six 
years,  whichever  comes  first. 

(b)  Withdrawal  of  certified  labor 
condition  applications.  (1)  An  employer . 
who  has  filed  a  labor  condition 
application  which  has  been  certified 

pursuant  to  § 740  of  this  part  may 

withdraw  such  labor  condition 
application  at  any  time  before  the 
expiration  of  the  validity  period  of  the 
application,  provided  that: 

(i)  H-lB  nonimmigrants  are  not 
employed  at  the  place  of  employment 
pursuant  to  the  labor  condition 
application;  and 

(ii)  The  Administrator  has  not  found 
reasonable  cause  under  subpart  I  to 
commence  an  investigation  of  the 
particular  application.  Any  such  request 
for  withdrawal  shall  be  null  and  void: 
and  the  employer  shall  remain  bound  by 
the  labor  condition  application  until  the 
enforcement  proceeding  is  completed,  at 
which  time  the  application  may  be 
withdrawn. 

(2)  Requests  for  withdrawals  shall  be 
in  writing  and  shall  be  directed  to  the 
regional  ETA  Certifying  Officer. 

(3)  Upon  receipt  of  an  employer's 
written  request  to  withdraw  a  labor 
condition  application.  ETA  shall 
promptly  notify  the  Attorney  General 
that  the  application  has  been 
withdrawn,  unless  ESA  has  found 
reasonable  cause  to  commence  an 
investigation.  > 


UMI 
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(4)  An  employer  shall  comply  with  the 
"required  wage  rate"  and  "prevailing 
working  conditions"  statements  of  its 
labor  condition  application  required 

under  S 730  (e)  and  (f)  of  this  part. 

respectively,  even  if  such  application  is 
wididrawn,  as  long  as  H-lB  aliens  are 
employed  pursuant  to  the  application, 
unless  the  application  is  superseded  by 
a  subsequent  application  which  is 
certified  by  ETA. 

(5)  An  employer's  obligation  to 
comply  with  the  "no  strike  or  lockout" 
and  "notice"  statements  of  its  labor 
condition  application  (required  under 

§ 730  (g]  and  (h)  of  this  part. 

respectively),  shall  remain  in  effect  and 
the  employer  shall  remain  subject  to 
investigation  and  sanctions  for 
misrepresentation  on  these  statements 
even  if  such  application  is  withdrawn, 
regardless  of  whether  H-lB  aliens  are 
actually  employed,  unless  the 
application  is  superseded  by  a 
subsequent  application  which  is 
certified  by  ETA. 

(c)  In  validation  or  suspension  of  a 
labor  condition  application.  (1) 
Invalidation  of  a  labor  condition 
application  shall  result  from 
enforcement  action(8)  by  the 
Administrator,  Wage  and  Hour  Division, 
under  subpart  I  of  this  part— i.e.,  final 
determinations  finding  the  employer's 
failure  to  meet  the  application's 
condition  regarding  strike  or  lockout;  or 
the  employer's  willful  failure  to  meet  the 
wage  and  working  conditions  provisions 
of  tlie  application;  or  the  employer's 
substantial  failure  to  meet  the  notice 
and  public  access  conditions  of  the 

application;  see  §§ 730(h)  and  760 

of  this  part;  or  the  misrepresentation  of 
a  material  fact  in  an  application.  Upon 
notice  by  the  Administrator  of  the 
employer's  disqualification,  ETA  shall 
invalidate  the  application  and  notify  the 
Attorney  General  and  the  employer,  or 
the  employer's  authorized  agent  or 
representative.  ETA  shall  notify  the 
Attorney  General  and  the  employer  in 
writing  of  the  reason(8)  that  the 
apphcation  is  invalidated.  When  a  labor 
condition  application  is  invalidated  such 
action  shall  be  the  final  decision  of  the 
Secretary. 

(2)  Suspension  of  a  labor  condition 
application  jniay  result  from  a  discovery 
by  ETA  that  it  made  an  error  in 
certifying  the  application  because  sudi 
application  is  incomplete,  contains  one 
or  more  obvious  inaccuracies,  or  has  not 
been  signed.  In  such  event,  ETA  shall 
immediately  notify  INS  and  the 
employer.  When  an  application  is 
suspended,  the  employer  may 
immediately  submit  to  the  certifying 
officer  a  corrected  or  completed 


application.  If  ETA  does  not  receive  the 
corrected  application  within  30  days  of 
the  suspension,  or  if  the  employer  was 
previously  disqualified  by  the 
Administrator  ami  its  application  was 
certified  in  error,  the  application  shall 
be  immediately  invalidated  as  described 
in  paragraph  (c)  of  this  section. 

(d)  Employers  subject  to 
disqualification.  No  labor  condition 
application  shall  be  certified  for  an 
employer  wdiich  has  been  found  to  be 
disqualified  from  participation  in  the  H- 
IB  program  as  determined  in  a  final 
agency  action  following  an  investigation 
by  the  Wage  and  Hour  Division 
pursuant  to  subpart  I  of  this  part. 

S .760   Public  acces*;  retention  of 

record*. 

(a)  Public  examination.  The  employer 
shall  make  a  filed  labor  condition 
application  and  necessary  supporting 
documentation  available  for  pubUc 
examination  at  the  employer's  principal 
place  of  business  in  the  U.S.  or  at  the 
place  of  employment  within  one  working 
day  after  the  date  on  which  the  labor 
condition  application  is  filed  with  DOL 
The  following  documentation  shall  be 
necessary: 

(1)  A  copy  of  the  completed  labor 
condition  application,  Form  ETA  9035.  If 
the  application  is  submitted  by  facsimile 
transmission,  the  application  containing 
the  original  signature  shall  be 
maintained  by  the  employer, 

(2)  Documentation  which  provides  the 
wage  rate  to  be  paid  the  H-lB 
nonimmigrant; 

(3)  A  full  clear  explanation  of  the 
system  that  the  employer  used  to  set  the 
"actual  wage"  the  employer  has  paid  or 
will  pay  for  the  occupation's)  for  which 
the  H-lB  nonimmigrant  is  sought— e.g.. 
memorandum  to  ti^  file  summarizing 
the  system  or  a  copy  of  the  employer's 
pay  system  (payroll  records  are  not 
required,  although  they  shall  be  made 
available  to  the  Department  in  an 
enforcement  acticm); 

(4)  A  copy  of  the  documentation  the 
employer  used  to  estabhsh  the 
"prevailing  wage"  for  the  occupation(8) 
for  which  the  H-lB  nonimmigrant  is 
sought  (a  general  description  of  the 
source  and  methodology  is  all  that  is 
required  to  be  made  available  for  public 
examination;  the  underiying  individual 
wage  data  relied  upon  to  determine  the 
prevailing  wage  is  not  a  public  record, 
although  it  shall  be  made  available  to 
the  Department  in  an  enforcement 
action);  aiul 

(5)  A  copy  of  the  docuinent(s)  with 
which  ^e  employer  has  satisfied  the 
union/employee  notification 
requirement  of  § .730(h)  of  this  part. 


(b)  National  list  of  applications.  ETA 
shall  compile  and  maintain  on  ■  current 
basis  a  list  0^  the  labor  condition 
applications.  Such  list  shall  be  by 
employer,  showing  the  occupational 
classification,  wage  rate(s).  number  of 
aliens  sought  period's)  of  intended 
employment  and  date(s)  of  need  for 
each  employer's  application.  The  list 
shall  be  available  for  puUic 
examination  at  the  Department  of  Labor, 
200  Constitution  Avenue.  NW.,  room  N- 
4456,  Washington.  DC  20210. 

(c)  Retention  of  records.  The  employer 
shall  retain  copies  of  the  labor  condition 
application,  required  wage  information, 
and  dociunentation  showing  provision  of 
notice  to  bargaining  representative*  or 
employees  at  the  place  of  employment 
for  a  period  of  one  year  beyond  the  end 
of  the  period  of  employment  ^>ecified 
on  the  labor  condition  application  or 
one  year  from  the  date  the  labor 
condition  application  was  withdrawn, 
except  that  if  a  timely  complaint  is  Tded. 
the  documentation  shall  be  retained 
until  the  complaint  is  resolved  through 
the  procedures  set  forth  in  subpart  I  of 
this  part.  Required  payroll  records  for 
the  H-lB  employees  and  other 
employees  in  the  occupational 
classification  shall  be  retained  at  the 
employer's  principal  place  of  business  in 
the  U.S.  or  at  the  place  of  employment 
for  a  period  of  three  years  from  the 
date(8)  of  the  creation  of  the  record's), 
except  that  if  a  timely  complaint  is  filed, 
all  payroll  records  shall  be  reUined  until 
the  complaint  is  resolved  through  the 
procedures  set  forth  in  subpart  1  of  this 
part 

Subpart  t— Cnforcamant  of  H-1B 
Labor  Condltton  Applications 


J__J00    Enf oretment  •uthofHy  ol 
Admintotrator.  Wag*  and  Hour  OMalen. 

(a)  Authority  of  Administrator.  The 
Administrator  shall  perform  all  the 
Secretary's  investigative  and 
enforcement  functions  under  section 
212(n)  of  the  INA  (8  U.S.C.  1182(n))  and 
subparts  H  and  I  of  this  part. 

(b)  Conduct  of  Investigations.  The 
Administrator,  pursuant  to  a  complaint 
shall  conduct  such  investigations  as  may 
be  appropriate  and,  in  connection 
therewith,  enter  and  inspect  such  places 
and  such  records  (and  make 
transcriptions  or  copies  thereof), 
question  such  persons  and  gather  such 
information  as  deemed  necessary  by  the 
Administrator  to  determine  compliance 
regarding  the  matters  which  are  the 
subject  of  the  investigation. 

(c)  Availability  of  Records.  An 
employer  being  investigated  shall  make 
available  to  the  Administrator  such 


* 
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records,  infonnation,  persons,  and 
places  as  the  Administrator  deems 
appropriate  to  copy,  transcribe, 
question,  or  inspect.  No  employer 
subject  to  the  provisions  of  section 
212(n)  of  the  INA  (8  U.S.C.  1182(n))  or 
and  subpart  H  or  I  of  this  part  shall 
interfere  with  any  ofHcial  of  the 
Department  of  Labor  performing  an 
investigation,  inspection  or  law 
enforcement  function  pursuant  to  8 
U.S.C.  1182{n)  or  subpart  H  or  I  of  this 
part.  Any  such  interference  shall  be  a 
violation  of  the  labor  condition 
application  and  these  regulations,  and 
the  Administrator  may  take  such  further 
actions  as  the  Administrator  consider 
appropriate. 

Note:  Federal  criminal  statutes  prohibit 
certain  interference  with  a  Federal  officer  in 
the  performance  of  ofTicial  duties.  18  U.S.C. 
Ill  and  18  U.S.C.  1114. 

(d)  Employer  Cooperation.  An 
employer  subject  to  subpart  H  or  I  of 
this  part  shall  at  all  times  cooperate  in 
administrative  and  enforcement 
proceedings.  No  employer  shall 
intimidate,  threaten,  restrain,  coerce, 
blacklist,  discharge,  or  in  any  manner 
discriminate  against  any  person  because 
such  person  has: 

(1)  Filed  a  complaint  or  appeal  under 
or  related  to  section  212(n)  of  the  INA  (8 
U.S.C.  1182(n))  or  subpart  H  or  I  of  this 
part; 

(2]  Testified  oris  about  to  testify  in 
any  proceeding  under  or  related  to 
section  212(n)  of  the  INA  (8  U.S.C. 
1182(n))  or  subpart  H  or  I  of  this  part; 

(3)  Exercised  or  asserted  on  behalf  of 
himself  or  herself  or  others  any  right  or 
protection  afforded  by  section  212(n)  of 
the  INA  (8  U.S.C.  1182(n))  subpart  H  or  I 
of  this  part. 

(^)  Consulted  with  an  employee  of  a 
legal  assistance  program  or  any  attorney 
on  matters  related  to  section  212{n)  of 
the  INA  (8  U.S.C.  1182(n))  or  to  subpart 
H  or  I  of  this  part  or  any  other  DOL 
regulation  promulgated  pursuant  to  8 
U.S.C.  1182(n). 

In  the  event  of  such  intimidation  or 
restraint  as  are  described  in  this 
paragraph  (d),  the  conduct  shall  be  a 
violation  of  the  labor  condition 
application  and  subparts  H  and  I  of  this 
part,  and  the  Administrator  may  take 
such  further  actions  as  the 
Administrator  considers  appropriate. 

(e)  Confidentiality.  The  Administrator 
shall,  to  the  extent  possible  under 
existing  law,  protect  the  confidentiality 
of  any  person  who  provides  information 
to  the  Department  in  confidence  in  the 
course  of  an  investigation  or  otherwise 
under  subpart  H  or  I  of  this  part. 


9 JOS    Complaints  and  Investigativ* 

pcoccduTM. 

(a)  The  Administrator,  through  an 
investigation  pursuant  to  a  complaint, 
shall  determine  whether  an  K-lB 
employer  has: 

(1)  Filed  a  labor  condition  application 
with  ETA  which  misrepresents  a 
material  fact. 

Note:  Federal  criminal  statutes  provide 
penalties  of  up  to  $10,000  and/or 
imprisonment  of  up  to  5  years  for  knowing 
and  willful  submission  of  false  statements  to 
the  Federal  Government.  18  U.S.C.  1001;  see 
also  18  U.S.C.  1546. 

(2]  Failed  to  meet  a  condition  in  the 
labor  condition  application — 

(i)  Failed  to  pay  wages  as  required 

under  9 730(e)  of  this  part,  for 

purposes  of  the  assessment  of  back 

wages  (pursuant  to  \ 810(a)  of  this 

part);  or  willfully  failed  to  pay  such 
wages,  for  purposes  of  the  assessment  of 
"civil  money  penalties  (pursuant  to 

§ 810(b)  of  this  part)  and 

notification  to  the  Attorney  General  for 
debarment  from  the  employment  of 

aliens  (pursuant  to  § .815  of  this 

part); 

(ii)  Willfully  failed  to  provide  the 
working  conditions  required  under 
8 730(f)  of  this  part; 

(3)  Filed  a  labor  condition  application 
for  H-lB  nonimmigrants  during  a  strike 
or  lockout  in  the  course  of  a  labor 
'lispute  in  the  occupational 

( lassification  at  the  place  of 

employment  (see  § 730(g)  of  this 

p  irt);  or 

(4)  Substantially  failed  to  provide 
nttice  of  the  filing  of  the  labor  condition 

api<lication  as  required  in  9 730(h) 

of  t.*iis  part; 

(Sj  Substantially  failed  to  make 
available;  for  public  examination  the 
application  and  necessary  document(s) 
at  the  employer's  principal  place  of 
business  or  worksite  as  required  in 
9 760(a): 

(6)  Failed  to  retain  documentation  as 
required  by  9 760(c)  of  this  part;  or 

(7)  Failed  otherwise  to  comply  in  any 
other  manner  with  the  provisions  of 
subpart  H  or  I  of  this  part. 

(b)  Pursuant  to  99 740(a)(1)  and 

750  of  this  part,  the  provisions  of 

this  part  become  effective  upon  the  date 
of  ETA's  notification  that  the  employer's 
labor  condition  application  is  certified, 
whether  or  not  the  employer  hires  any 
H-lB  nonimmigrants  in  the 
occupation(s)  for  the  period  of 
employment  covered  in  the  labor 
condition  application.  Should  the  period 
of  employment  specified  in  the  labor 
condition  application  expire  or  should 
the  employer  withdraw  the  application 
in  accordance  with  9 750(b)  of  this 


part,  the  provisions  of  this  part  will  no 
longer  be  in  effect  with  respect  to  such 
application,  except  as  provided  in 

9 750(b)(4)  of  this  part. 

(c)  Any  aggrieved  person  or 
organization  (including  bargaining 
representatives)  may  flle  a  complaint  of 
a  violation  described  in  paragraph  (a)  of 
this  section. 

(1)  No  particular  form  of  complaint  is 
required,  except  that  the  complaint  shall 
be  written  or.  if  oral,  shall  be  reduced  to 
writing  by  the  Wage  and  Hour  Division 
official  who  receives  the  complaint. 

(2)  The  complaint  shall  set  forth 
sufficient  facts  for  the  Administrator  to 
determine  whether  an  investigation  is 
warranted,  in  that  there  is  reasonable 
cause  to  believe  that  a  violation  as 
described  in  paragraph  (a)  of  this 
section  has  been  committed.  This 
determination  shall  be  made  within  10 
days  of  the  date  that  the  complaint  is 
received  by  a  Wage  and  Hour  Division 
official.  If  the  Administrator  determines 
that  the  complaint  fails  to  present 
reasonable  cause  for  an  investigation, 
the  Administrator  shall  so  notify  the 
complainant,  who  may  submit  a  new 
complaint,  with  such  additional 
information  as  may  be  necessary.  No 
hearing  pursuant  to  this  subpart  shall  be 
available  where  the  Administrator 
determines  that  an  investigation  on  a 
complaint  is  not  warranted. 

(3)  If  the  Administrator  determines 
that  an  investigation  on  the  complaint  is 
warranted,  the  complaint  shall  be 
accepted  for  filing;  an  investigation  shall 
be  conducted  and  a  determination 
issued  within  30  calendar  days  of  the 
date  of  filing. 

(4)  In  the  event  that  the  Administrator 
seeks  a  prevailing  wage  determination 

from  ETA  pursuant  to  9 730(e)(3)  of 

this  part,  or  advice  as  to  prevailing 
working  conditions  from  ETA  pursuant 
to  9 73O(0(3)(ii)  of  this  part,  the  30- 
day  investigation  period  shall  be 
suspended,  from  the  date  of  the 
Administrator's  request  to  the  date  of 
the  Administrator's  receipt  of  the  wage 
determination  or  advice  as  to  prevailing 
working  conditions. 

(5)  The  complaint  nust  be  filed  not 
later  than  12  monthj  after  the  date  of  the 
alleged  violation(s). 

(6)  The  complaint  may  be  submitted  to 
any  local  Wage  and  Hour  Division 
office.  The  addresses  of  such  offices  ate 
found  in  local  telephone  directories.  The 
office  or  person  receiving  such  a 
complaint  shall  refer  it  to  the  office  of 
the  Wage  and  Hour  Division 
administering  the  area  in  which  the 
reported  violation  is  alleged  to  have 
occurred. 
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(d)  When  an  investigation  has  been 
conducted,  the  Administrator  shall. 

pursuant  to  9 -815  of  this  part,  issue 

a  written  determination  as  to  whether  or 
not  any  violation(s)  as  described  in 
paragraph  (a)  of  this  section  has  been 
committed. 

§ .810   Remediet. 


(a)  Upon  determining  that  the 
employer  has  failed  to  pay  wages  as 

required  by  S .730(e)  of  this  part,  the 

Administrator  shall  assess  and  oversee 
the  payment  of  back  wages  to  any  H-lB 
nonimmigrant  employed  by  the 
empfoyer  in  the  specific  employment  in 
question.  The  back  wages  shall  be  equal 
to  the  difference  between  the  amount 
that  should  have  been  paid  and  the 
amount  that  actually  was  paid  to  such 
nonimmigrant(s); 

(b)  Upon  determining  that  the 
employer  has  willfully  failed  to  pay  the 

wages  required  by  S 730(e)  of  this 

part  or  willfully  failed  to  meet  the 
working  conditions  required  by 

§ 730(f)  of  this  part,  the 

Administrator  may  assess  a  civil  money 
penalty  (pursuant  to  paragraph  (c)  of 
this  section)  and  shall  notify  the 
Attorney  General  for  the  debarment  of 
the  employer  from  the  employment  of 

aliens  (pursuant  to  § .815  of  this 

part.)  For  purposes  of  this  part,  "willful 
failure"  means  a  knowing  failure  or  a 
reckless  disregard  for  the  matter  of 
whether  the  conduct  was  contrary  to 
section  212(n)(l)(A)  (i)  or  (ii)  of  the  INA, 

or  § 730  (e)  or  (f)  of  thip  part.  Brock 

V.  Richland  Shoe  Co..  486  U.S.  128 
(1988):  see  also  Trans  World  Airlines  v. 
Thurston.  489  U.S.  Ill  (1985). 

(c)  Upon  determining  that  the 
employer  has  committed  any 

violation(s)  described  in  § ,805(a)  of 

this  part,  the  Administrator  may  assess 
a  civil  money  penalty  not  to  exceed 
$1,000  per  violation.  In  determining  the 
amount  of  civil  money  penalty  to  be 
assessed,  the  Administrator  shall 
consider  the  type  of  violation  committed 
and  other  relevant  factors.  The  factors 
which  may  be  considered  include,  but 
are  not  limited  to,  the  following: 

(1)  Previous  history  of  violation,  or 
violations,  by  the  employer  under  the 
INA  and  subpart  H  or  I  of  this  part: 

(2)  The  number  of  workers  affected  by 
the  violation  or  violations: 

(3)  The  gravity  of  the  violation  or 
violations: 

(4)  Efforts  made  by  the  violator  in 
good  faith  to  comply  with  the  provisions 
of  8  U.S.C.  1182(n)  and  subparts  H  and  I 
of  this  part: 

(5)  The  violator's  explanation  of  the 
violation  or  violations: 

(6)  The  violator's  commitment  to 
future  compliance;  and 


(7)  The  extent  to  which  the  violator 
achieved  a  financial  gain  due  to  the 
violation,  or  the  potential  fmancial  loss, 
potential  injury  or  adverse  effect  with 
respect  to  other  parties. 

(d)  In  addition  to  back  wages  and  civil 
money  penalties,  the  Administrator  may 
impose  such  other  administrative 
remedy(ies)  under  this  subpart  as  the 
Administrator  deems  appropriate. 

(e)  The  civil  money  penalties,  back 
wages,  and/or  any  other  remedy(ies) 
determined  by  the  Administrator  to  be 
appropriate  are  immediately  due  for 
payment  or  performance  upon  the 
assessment  by  the  Administrator,  or 
upon  the  decision  by  an  administrative 
law  judge  where  a  hearing  is  timely 
requested,  or  the  decision  by  the 
Secretary  where  review  is  granted.  The 
employer  shall  remit  the  amount  of  the 
back  wages  and/or  civil  money 
penalties  by  certified  check  or  money 
order  made  payable  to  the  order  of 
"Wage  and  Hour  Division,  Labor."  The 
remittance  shall  be  delivered  or  mailed 
to  the  Wage  and  Hour  Division  o^ice  in 
the  manner  directed  in  the 
Administrator's  notice  of  determination. 
The  performance  of  any  other  remedy 
prescribed  by  the  Administrator  shall 
follow  procedures  established  by  the 
Administrator. 

S J15    Wrtttwi  notic*  and  Mrvte*  of 

Administrator's  dttonninatloa 

(a)  The  Administrator's  determination. 

issued  pursuant  to  § .805  of  this 

part,  shall  be  served  on  the  complainant, 
the  employer,  and  other  known 
interested  parties  by  personal  service  or 
by  certified  mail  at  the  parties'  last 
known  addresses.  Where  service  by 
certified  mail  is  not  accepted  by  the 
party,  the  Administrator  may  exercise 
discretion  to  serve  the  determination  by 
regular  n\|iil. 

(b)  The  Administrator  shall  file  with 
the  Chief  Administrator  Law  Judge,  U.S. 
Department  of  Labor,  a  copy  of  the 
complaint  and  the  Administrator's 
determination. 

(c)  The  Administrator's  written 

determination  required  by  S -805  of 

this  part  shall: 

(1)  Set  forth  the  determination  of  the 
Administrator  and  the  reason  or  reasons 
therefor,  and  in  the  case  of  a  finding  of 
violation(8)  by  an  employer,  prescribe 
any  remedies,  including  the  amount  of 
any  back  wages  assessed,  the  amount  of 
any  civil  money  penalties  assessed  and 
the  reason  therefor,  and/or  any  other 
remedies  assessed. 

(2)  Inform  the  interested  parties  that 
they  may  request  a  hearing  pursuant  to 
§ .820  of  this  part. 

(3)  Inform  the  interested  parties  that 
in  the  absence  of  a  timely  request  for  a 


hearing,  received  by  the  Chief 
Administrative  Law  {udge  within  15 
calendar  days  of  the  date  of  the 
determination,  the  determination  of  the 
Administrator  shall  become  final  and 
not  appealable. 

(4)  Set  forth  the  procedure  for 
requesting  a  hearing,  give  the  addresses 
of  the  Chief  Administrative  Law  Judge 
(with  whom  the  request  must  be  filed) 
and  the  representative(s)  of  the  Solicitor 
of  labor  (upon  whom  copies  of  the 
request  must  be  served). 

(5)  Inform  the  parties  that,  pursuant  to 
§  __855  of  the  this  part,  the 
Administrator  shall  notify  ETA  and  the 
Attorney  General  of  the  occurrence  of  a 
violation  by  the  employer. 

S J20    Raquaat  for  hoarlng. 

(a)  Any  interested  party  desiring  to 
request  an  administrative  hearing  in 
accordance  with  section  556  of  title  5, 
United  States  Code,  on  a  determination 

issued  pursuant  to  S  S 805  and 

..815  of  this  part  shah  make  such 


request  in  writing  to  the  Chief 
Administrative  Law  Judge  at  the  address 
stated  in  the  notice  of  determination. 

(b)  Interested  parties  may  request  a 
hearing  in  the  following  circumstances: 

(1)  The  complainant  or  any  other 
interested  party  may  request  a  hearing 
where  the  Administrator  determines, 
after  investigation,  that  there  is  no  basis 
for  a  finding  that  an  employer  has 
committed  violation(8).  In  such  a 
proceeding,  the  party  requesting  the 
hearing  shall  be  the  prosecuting  party 
and  the  employer  shall  be  the 
respondent:  the  Administrator  may 
intervene  as  a  party  or  appear  as  amicus 
curiae  at  any  time  in  the  proceeding,  at 
the  Administrator's  discretion. 

(2)  The  employer  or  any  other 
interested  party  may  request  a  hearing 
where  the  Administrator  determines, 
after  investigation,  that  the  employer 
has  committed  violation(s).  In  such  a 
proceeding,  the  Administrator  shall  be 
the  prosecuting  party  and  the  employer 
shall  be  the  respondent. 

(c)  No  particular  form  is  prescribed  for 
any  request  for  hearing  permitted  by  this 
section.  However,  any  such  request 
shall: 

(1)  Be  dated: 

(2)  Be  typeivritten  or  legibly  written: 

(3)  Specify  the  issue  or  issues  stated 
in  the  notice  of  determination  giving  rise 
to  such  request: 

(4)  State  the  specific  reason  or 
reasons  why  the  party  requesting  the 
hearing  believes  such  determination  is 
in  error, 

(5)  Be  signed  by  the  party  making  the 
request  or  by  an  authorized 
representative  of  such  party:  and 
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(6)  Include  the  address  at  which  such 
party  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto. 

(d)  The  request  for  such  hearing  shall 
be  received  by  the  Chief  Administrative 
Law  Judge,  at  the  address  stated  in  the 
Administrator's  notice  of  determination, 
no  later  than  15  calendar  days  after  the 
date  of  the  determination. 

(e)  The  request  may  be  filed  in  person, 
by  facsimile  transmission,  by  certified  or 
regular  mail,  or  by  courier  service.  For 
the  requesting  party's  protection,  if  the 
request  is  by  mail,  it  should  be  by 
certified  mail.  If  the  request  is  by 
facsimile  transmission,  the  original  of 
the  request,  signed  by  the  requestor  or 
authorized  representative,  shall  be  filed 
within  ten  days. 

(f)  Copies  of  the  request  for  a  hearing 
shall  be  sent  by  the  requestor  to  the 
Wage  and  Hour  Division  ofilcial  who 
issued  the  Administrator's  notice  of 
determination,  to  the  representative(s) 
of  the  Solicitor  of  Labor  identified  in  the 
notice  of  determination,  and  to  all 
known  interested  parties. 


..S2S    RutM  of  practice  for 


adminlstratlv*  law  Judge  procecdtngs. 

(a)  Except  as  specifically  provided  in 
this  subpart,  and  to  the  extent  they  do 
not  conflict  with  the  provisions  of  this 
subpart  the  "Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law 
Judges"  established  by  the  Secretary  at 
29  CFR  part  18  shall  apply  to 
administrative  proceedings  under  this 
subpart. 

(b)  As  provided  in  the  Administrative 
Procedure  Act,  5  U.S.C.  556,  any  oral  or 
documentary  evidence  may  be  received 
in  proceedings  under  this  part.  The 
Federal  Rules  of  Evidence  and  subpart  B 
of  the  Rules  of  Practice  and  Procedure 
for  Administrative  Hearings  Before  the 
Office  of  Administrative  Law  Judges  (29 
CFR  part  18.  subpart  B)  shall  not  apply, 
but  principles  designed  to  ensure 
production  of  relevant  and  probative 
evidence  shall  guide  the  admission  of 
evidence.  The  administrative  law  judge 
may  exclude  evidence  which  is 
immaterial,  irrelevant,  or  unduly 
repetitive.  T 

§ 830    Service  and  computation  of 

time. 

(a)  Under  this  subpart  a  party  may 
serve  any  pleading  or  document  by 
regular  mail.  Service  on  a  party  is 
complete  upon  mailing  to  the  last  known 
address.  No  additional  time  for  filing  or 
response  is  authorized  where  service  is 
by  mail.  In  the  interest  of  expeditious 
proceedings,  the  administrative  law 
judge  may  direct  the  parties  to  serve 


pleadings  or  documents  by  a  method 
other  than  regular  mail. 

(b)  Two  (2)  copies  of  all  pleadings  and 
other  documents  in  any  administrative 
law  judge  proceeding  shall  be  served  on 
the  attorneys  for  the  Administrator.  One 
copy  shall  be  served  on  the  Associate 
Solicitor,  Division  of  Fair  Labor 
Standards,  O^ice  of  the  Solicitor.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  N-2716,  Washington. 
DC  20210,  and  one  copy  shall  be  served 
on  the  attorney  representing  the 
Administrator  in  the  proceeding. 

(c)  Time  will  be  computed  beginning 
with  the  day  following  the  action  and 
includes  the  last  day  of  the  period 
unless  it  is  a  Saturday,  Sunday,  or 
federally  observed  holiday,  in  which 
case  the  time  period  includes  the  next 
business  day. 

9 MS    Admintetrative  law  Judge 

proceedings. 

(a)  Upon  receipt  of  a  timely  request 
for  a  hearing  filed  pursuant  to  and  in 

accordance  with  9 820  of  this  part 

the  Chief  Administrative  Law  Judge 
shall  promptly  appoint  an 
administrative  law  judge  to  hear  the 
case. 

(b)  Within  7  calendar  days  following 
the  assignment  of  the  case,  the 
administrative  law  judge  shall  notify  all 
interested  parties  of  the  date,  time  and 
place  of  the  hearing.  All  parties  shall  be 
given  at  least  fourteen  calendar  days 
notice  of  such  hearing. 

(c)  The  date  of  the  hearing  shall  be  not 
more  than  60  calendar  days  from  the 
date  of  the  Administrator's 
determination.  Because  of  the  time 
constraints  imposed  by  the  INA,  no 
requests  for  postponement  shall  be 
granted  except  for  compelling  reasons. 
Even  where  such  reasons  are  shown,  no 
request  for  postponement  of  the  hearing 
beyond  the  60-day  deadline  shall  be 
granted  except  by  consent  of  all  the 
parties  to  the  proceeding. 

(d)  The  administrative  law  judge  may 
prescribe  a  schedule  by  which  the 
parties  are  permitted  to  file  a  prehearing 
brief  or  other  written  statement  of  fact 
or  law.  Any  such  brief  or  statement  shall 
be  served  upon  each  other  party  in 

accordance  with  9 830  of  this  part 

.Posthearing  briefs  will  not  be  permitted 
except  at  the  request  of  the 
administrative  law  judge.  When 
permitted,  any  such  brief  shall  be 
limited  to  the  issue  or  issues  specified 
by  the  administrative  law  judge,  shall  be 
due  within  the  time  prescribed  by  the 
administrative  law  judge,  and  shall  be 
served  on  each  other  party  in 
accordance  with  9 .830  of  this  part. 


Oedeionand  order  of 


(a)  Within  60  calendar  days  after  the 
date  of  the  hearing,  the  administrative 
law  judge  shall  issue  a  decision. 

(b)  The  decision  of  the  administrative 
law  judge  shall  include  a  statement  of 
findings  and  conclusions,  with  reasons 
and  basis  therefor,  upon  each  material 
issue  presented  on  the  record.  The 
decision  shall  also  include  an 
appropriate  order  which  may  affirm, 
deny,  reverse,  or  modify,  in  whole  or  in 
part  the  determination  of  the 
Administrator  the  reason  or  reasons  for 
such  order  shall  be  stated  in  the 
decision. 

(c)  In  the  event  that  the 
Administrator's  determination(s)  of 
wage  violation(s]  and  computation  of 
back  wages  are  based  upon  a  wage 
determination  obtained  by  the 
Administrator  from  ETA  during  the 
investigation  (pursuant  to 

9 730(e)(3)  of  this  part),  the 

administrative  law  judge  shall  not 
determine  the  prevailing  wage  de  novo, 
but  shall,  based  on  the  evidence 
(including  the  ETA  administrative 
record),  either  accept  the  wage 
determination  or  vacate  the  wage 
determination.  If  the  wage 
determination  is  vacated,  the 
administrative  law  judge  shall  remand 
the  case  to  the  Administrator,  who  may 
then  refer  the  matter  to  ETA  and,  upon 
the  issuance  of  a  new  wage 
determination  by  ETA,  resubmit  the 
case  to  the  administrative  law  judge. 
Under  no  circumstances  shall  source 
data  obtained  in  confidence  by  ETA.  or 
the  names  of  establishments  contacted 
by  ETA,  be  submitted  into  evidence  or 
otherwise  disclosed. 

(d)  The  administrative  law  judge  shall 
not  render  determinations  as  to  the 
legality  of  a  regulatory  provision  or  the 
constitutionality  of  a  statutory 
provision. 

(e)  The  decision  shall  be  served  on  all 
parties  in  person  or  by  certified  or 
regular  mail. 

§ .845    Secretary's  review  of 

administrative  law  Judge's  decision. 

(a)  The  Administrator  or  any 
interested  party  desiring  review  of  the 
decision  and  order  of  an  administrative 
law  judge  shall  petition  the  Secretary  to 
review  the  decision  and  order.  To  be 
effective,  such  petition  shall  be  received 
by  the  Secretary  within  30  calendar 
days  of  the  date  of  the  decision  and 
order.  Copies  of  the  petition  shall  be 
served  on  all  parties  and  on  the 
administrative  law  judge. 

(b)  No  particular  form  is  prescribed 
for  any  petition  for  Secretary's  review 
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permitted  by  this  subpart.  However,  any 
such  petition  shall: 

(1)  Be  dated; 

(2)  Be  typewritten  or  legibly  written: 

(3)  Specify  the  issue  or  issues  stated 
in  the  administrative  law  judge  decision 
and  order  giving  rise  to  such  petition; 

(4)  State  the  specific  reason  or 
reasons  why  the  party  petitioning  for 
review  believes  such  decision  and  order 
are  in  error; 

(5)  Be  signed  by  the  party  filing  the 
petition  or  by  an  authorized 
representative  of  such  party; 

(6]  Include  the  address  at  which  such 
party  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto;  and 

[7]  Attach  copies  of  the  administrative 
-law  judge's  decision  and  order,  and  any 
other  record  documents  which  would 
assist  the  Secretary  in  determining 
whether  review  is  warranted. 

(c)  Whenever  the  Secretary 
determines  to  review  the  decision  and 
order  of  an  administrative  law  judge,  a 
notice  of  the  Secretary's  determination 
shall  be  served  upon  the  administrative 
law  judge  and  upon  all  parties  to  the 
proceeding  within  30  calendar  days  after 
the  Secretary's  receipt  of  the  petition  for 
review. 

(d)  Upon  receipt  of  the  Secretary's 
notice,  the  Office  of  Administrative  Law 
Judges  shall  within  fifteen  calendar  days 
forward  the  complete  hearing  record  to 
the  Secretary. 

(e)  The  Secretary's  notice  shall 
specify 

(1)  The  issue  or  issues  to  be  reviewed; 

(2)  The  form  in  which  submissions 
shall  be  made  by  the  parties  [i.e..  briefs); 

(3)  The  time  within  which  such 
submissions  shall  be  made. 

(f}  All  documents  submitted  to  the 
Secretary  shall  be  filed  with  the 
Secretary  of  Labor,  U.S.  Department  of 
Labor  Washington,  DC  20210.  Attention: 
E>:ecutive  Director,  Office  of 
Administrative  Appeals,  room  S-4309. 
An  original  and  two  copies  of  all 
documents  shall  be  filed.  Documents  are 
not  deemed  filed  with  the  Secretary 
until  actually  received  by  the  Secretajy. 
All  documents,  including  documents 
filed  by  mail,  shall  be  received  by  the 
Secretary  either  on  or  before  the  due 
date. 

(g]  Copies  of  all  documents  filed  with 
the  Secretary  shall  be  served  upon  all 
other  parties  involved  in  the  proceeding. 
Service  upon  the  Administrator  shall  be 

in  accordance  with  § 830(b)  of  this 

part. 

(h)  The  Secretary's  final  decision  shall 
be  issued  within  180  calendar  days  from 
the  date  of  the  notice  of  intent  to  review. 
The  Secretao''8  decision  shall  be  served 


upon  all  parties  and  the  administrative 
law  judge. 

(i)  Upon  issuance  of  the  Secretary's 
decision,  the  Secretary  shall  transmit 
the  entire  record  to  the  Chief 
Administrative  Law  Judge  for  custody 
pursuant  to  § 850  of  this  part. 

§ $50    Admlntetrative  record. 

The  official  record  of  every  completed 
administrative  hearing  procedure 
provided  by  subparts  H  and  I  of  this 
part  shall  be  maintained  and  filed  under 
the  custody  and  control  of  the  Chief 
Administrative  Law  Judge.  Upon  receipt 
of  a  complaint  seeking  review  of  the 
final  agency  action  in  a  United  States 
District  Court,  the  Chief  Administrative 
Law  Judge  shall  certify  the  official 
record  and  shall  transmit  such  record  to 
the  clerk  of  the  court. 

§ 855    Notic*  to  the  EmptoyiMnt  and 

Training  Administration  and  the  Attomoy 


(a)  The  Administrator  shall  notify  the 
Attorney  General  and  ETA  of  the  final 
determination  of  a  violation  by  an 
employer  upon  the  earliest  of  the 
following  events: 

(1)  Where  the  Administrator 
determines  that  there  is  a  basis  for  a 
finding  of  violation  by  an  employer,  and 
no  timely  request  for  hearing  is  made 
pursuant  to  § 820  of  this  part;  or 

(2)  Where,  after  a  hearing,  the 
administrative  law  judge  issues  a 
decision  and  order  finding  a  violation  by 
an  employer  or 

(3)  Where  the  administrative  law 
judge  finds  that  there  was  no  violation 
by  an  employer,  and  the  Secretary,  upon 
review,  issues  a  decision  pursuant  to 

S 845  of  this  part,  holding  that  a 

violation  was  committed  by  an 
employer 

(b)  The  Attorney  General,  upon 
receipt  of  notification  from  the 
AdminisiTator  pursuant  to  paragraph  (a), 
shall  not  approve  petitions  filed  with 
respect  to  that  employer  under  sections 
204  or  214(c)  of  the  INA  (8  U.S.C  1154 
and  1184(c))  during  a  period  of  at  least 
one  year  for  aliens  to  be  employed  by 
the  employer. 

(c)  ETA,  upon  receipt  of  the 
Administrator's  notice  pursuant  to 
paragraph  (a)  of  this  section,  shall 
suspend  the  employer's  labor  condition 
application(s)  under  subparts  H  and  I  of 
this  part,  and  shall  not  accept  for  filing 
any  application  or  attestation  submitted 
by  the  employer  under  20  CFR  Part  656 
or  subparts  A,  B.  C.  D.  E.  H  or  I  bf  this 
part,  for  a  period  of  12  months  or  for  a 
longer  period  if  such  is  specified  by  the 
Attorney  General  for  visa  petitions  filed 
by  that  employer  under  sections  204  and 
214(c)  of  the  INA.  , 


Adoption  of  the  Joint  Rule 

The  agency-specific  adoption  of  the 
joint  rule,  which  appears  at  the  end  of 
the  common  preamble,  appears  below: 

TITLE  20-CIIPLOYER8'  BENEFITS 

Accordingly.  Part  655  of  chapter  V  of 
title  20.  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  65S-TEMPORARY 
EMPLOYMENT  OF  AUEN8  IN  THE 
UNITED  STATES 

1  The  authority  citation  for  part  655  is 
revised  to  read  as  follows: 

Autbority:  Section  655.0  issued  under  8 
U.S.C.  n01(a)(15)(H)  (i)  and  (ii),  1182  (m)  and 
(n).  1184. 1188.  and  1288(c);  29  U.S.C.  49  et 
seq..  sec.  3(c)(1),  Public  Law  101-238. 103  Slat. 
2099,  2103  (8  U.S.C.  1182  note):  »ec.  221(a). 
Public  Law  101-649, 104  Stat.  4978,  5027  (8 
.  U.S.C.  1184  note);  and  8  CFR  214.2(h)(4)(i). 

Section  665.00  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii),  1184.  and  1188;  29  U.S.C.  49 
et  seq..  and  8  CFR  214.2(h)(4)(i). 

Subparts  A  and  C  issued  under  8  U.S.C. 
1101(a)(15)(H){ii)(b)  and  1184:  29  U.S.C.  49  et 
seq..  and  8  CFR  214.2(h)(4)(i). 

Subpart  B  issued  under  8  U.S.C. 
1101(a)(15)(H){ii)(a).  1184,  and  1188:  and  29 
U.S.C.  49  et  seq. 

Subparts  D  and  E  issued  under  8  U.S.C. 
1101(B)(15){H)(i)(a),  1182(m).  and  1184;  29 
U.S.C.  49  et  seq..  and  sec.  3(c)(1).  Public  Law 
101-238. 103  Stat.  2099,  2103  (8  U.S.C.  1182 
note). 

Subparts  F  and  G  issued  under  8  U.S.C. 
1184  and  1288(c);  and  29  U.S.C.  49  et  seq. 

Subparts  H  and  I  issued  under  8  U.S.C. 
lim(a)(15)(H)(i)(b),  1182(n),  and  1184;  29 
U.S.C.  49  et  seq..  and  sec.  303{B)(e),  Public 
Law  102-232, 105  Slat.  1733. 1748  (8  U.S.C. 
1182  note). 

Subparts )  and  K  issued  under  29  U.S.C.  49 
et  seq..  and  sec.  221(a).  Public  Law  101-649. 
104  Slat.  4978.  5027  (8  U.S.C.  1184  note). 

(655.0    [Amandadl 

2.  Section  655.0  is  amended  liy 
removing  from  paragraph  (d)  the  phrase 
"specialty  occupations,"  and  by  adding 
in  lieu  thereof  the  phrase  "specialty 
occupations  or  as  fashion  models  of 
distinguished  merit  and  abiUty,". 

Subparts  H  and  I— (Amandad] 

3.  Part  655  is  amended  by  revising 
subparts  H  and  I  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 

Subpart  H-Labor  CondMon  AppNcatlona 
and  Raqulramants  for  Employsrs  Using 
ANsns  on  H-1B  Vlaaa  m  SpacWty 
Occupations  and  as  FasMon  Modsis 

Sec 

655.700    Purpose,  procedure  and 

applicability  of  subparts  H  and  I  of  this 

part. 
B55.705    Overview  of  responsibilities. 
655.710    Complaints. 
655.715    Definitions. 
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Sec. 

655.720    Addresses  of  Department  of  Labor 

regional  offices. 
655.730    Labor  condition  application. 
655.740    Labor  condition  application 

determinations. 
655.750    Validity  period  of  the  tabor 

condition  application. 
655.760    Public  access;  retention  of  records. 

Subpart  I— Enforcwwnt  of  H-1B  Labor 
Condition  Applications 

655.800    Enforcement  authority  of 

Administrator,  Wage  and  Hour  Division. 
655.805    Complaints  and  investigative 

procedures. 
655.810    Remedies. 
655.815    Written  notice  and  service  of 

Administrator's  determination. 
655.820    Request  for  hearing. 
655.825    Rules  of  practice  for  administrative 

law  judge  proceedings. 
655.830    Service  and  computation  of  time. 
655.835    Administrative  law  judge 

proceedings.  ; 

655.840    Decision  and  order  of    | 

administrative  law  judge. 
655.645    Secretary's  review  of  administrative 

law  judge's  decision. 
655.850    Administrative  record. 
655.855    Notice  to  the  Employment  and 

Training  Administration  and  the 

Attorney  General. 

Signed  at  Washington.  DC  this  7th  day  of 
January  1992. 


UMI 


Robarts  T.  fanes. 

Assistant  Secretary  of  Employment  and 
Training. 

Cari  M.  Dominguez, 

Assistant  Secretary  for  Employment 
Standards. 

Lynn  Martin, 

Secretary  of  Labor. 

TITLE  29-LABOR. 

CHAPTER  V— WAGE  AND  HOUR  DIVISION, 
DEPARTMENT  OF  LABOR 

Accordingly,  title  29,  Code  of  Federal 
Regulations  is  amended  by  revising 
subparts  H  and  I  of  part  507  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

PART  507-ENFORCEMENT  OF  H-1B 
LABOR  CONDITION  APPLICATIONS 

Subparts  A,  B,  C,  D.  E,  F,  and  6— 
[Reserved] 

Subpart  H— Labor  Condition  Applicationa 
and  Requirenwnts  for  Employers  Using 
Aliens  on  H-1B  Visas  in  Specialty 
Occupations  snd  ss  Fashion  Models 

Sec. 

507.700    Purpose,  procedure  and 

applicability  of  subparts  H  and  I  of  this 

part. 
507.705    Overview  of  responsibilities. 
507.710    Complaints. 
507.715    Definitions. 
507.720    Addresses  of  Department  of  Labor 

regional  offices. 
507.730    Labor  condition  application. 
507.740    Labor  condition  application 

determinations. 
507.750    Validity  period  of  the  labor 

condition  application. 
507.780    Public  access;  retention  of  recordr, 


Subpsrt  l—Enforesnisfit  of  H-1B  Labor 
Condition  Applications 

507.800    Enforcement  authority  of 

Administrator,  Wage  and  Hour  Division. 
S07.80S    Complaints  and  investigative 

procedures. 
607.810    Remedies. 
507.815    Written  notice  and  service  of 

Administrator's  determination. 
507.820    Request  for  hearing. 
507.825    Rules  of  practice  for  administrative 

law  judge  proceedings. 
507.830    Service  and  computation  of  time. 
507.835    Administrative  law  judge 

proceedings. 
507.840    Decision  and  order  of 

administrative  law  judge. 
507.845    Secretary's  review  of  administrative 

law  judge's  decision. 
507.850    Administrative  record. 
507.855    Notice  to  the  Employment  and 

Training  Administration  and  the 

Attorney  General 

Authority:  8  U.S.C  1101(a)(lS)(H)(i)(b), 
1182(n).  and  1184,  and  29  U.S.C  49  et  aeq.; 
and  Pub.  L  102-232, 105  stat.  1733, 1748  (8 
U.S.C  1182  note). 

Signed  at  Washington,  DC,  this  7th  day  of 
January,  1992. 

Roberts  T.  Jones, 

Assistant  Secretary  of  Employment  and 
Training. 

Cari  M.  Dominguez, 

Assistant  Secretary  for  Employment 
Standards. 

Lynn  Martin, 

Secretary  of  Labor. 

Appendix  1  (Not  to  Be  Codified  in  the 
CFR):  Form  ETA  9035.  Printed  below  is  a 
copy  of  Form  ETA  9035. 
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Labor  Condition  Application 
for  H- IB  Nonimmigrants 


U^.  OeptftMwnt  of  L«bor 

OnployfTwnt  end  ^tiMng  AtfvntntstrAtion 


1.  Full  Legal  Name  of  Employer 

S.  EmptoyeraAddresa                                    0MB  Approval  No.:  120W)310 
(No..  Street.  City.  State,  artd  ZIP  Cede)              CapMian  UM:  NAl/M 

2.  Federal  Employer  li}.Munib«r 

3.  Telephone  No. 

{        ) 

4.  FAX  No. 

<          ) 

7.  OCCUPATIONAL  iNFOiMATiON 


(a)  Three -Digit 
OccupatiorMi 
Groups  Code 


(b)  Job  Title 
(Check 'box 
if  position  Is 
part-time) 


clwani«aiMiiionat  jpece  isaeeded) 

(c)  No.  of  H-16     (d)  Aate  of  Pay 

Nonimmigrams 


(e)  Period  of  Employment 
From  To 


(0  tocaiion(s}'Where  H-1B 
fSonlfTwnigrwffs  Will 
Work  (see  instructions) 


■a 

-a 
■a 
-a 


8.  EMPLOYER  LABOR  CONDtTlON  STATEMENTS  <Emptoyecs «•  nqulMd  SO  devetsp  and  maintain  deoumenaiioNaupponing  labor  «en«Hion 
statements  8(a)  and  8(d).  Emptoyers  are  funher  required  to  wake  awailabielef  public  examination  a  copy  of  the  labor  condition  appBoaWew 
and  necessary  supporting  documentation  within  one  (1 )  vvorking  day  after  the  date  on  which  the  application  is  filed  with  OOL.  Check  each 
box  to  indicate  that  the  employer  will  comply  uriih  Mtch  statement) 

a  (a)  H-1B  noniHimig>amsiwill»e  paid a»*aaai»eeaMal ■wage  lewe»<»aW by  Ww  emptoyer  to  all  other  individuals  with  similar  experience 
and  qualificaiiem  loriiteep»Di(ic«niploymeni  in  <(uestian  gr  the  preaaliwg  wage  level  for  the  occupation  in  the  area  ofemptoyment. 
whichever  is  higher. 


n(b) 


a(c) 


The  employment  of  li-TB  nonimmigrants  will  not  adversely  atfect  ttw  wrorking  conditions  of  vrarkers  similarly  employed  in  (he 
area  of  intended  empteyewm. 

On  the  Maihisepplicalion  is  signed  and  eubmHted,  there  is  note-strike,  loci(out  or  work  stoppage  in  the  course  of  a  labor  disputed 
the  occupation  in  wMCh  H-1S  nonimmignnie  wriU  be  employed  •(  ihe-place  of  employment. 

a  (d)     As  of  this  date,  notice  of  this  appWcation  has  been  prowded  to  amkersewtployed  in  the  occupaUona  in  wMCh  W-Woonlwmtgrawn 
will  be  emptoyed:  (check  appropriate  box) 

D  (i)     Notice  of  this  filing  has  been  provided  to  the  bargatniog  tepresentative  of  vmrKers  in  the  occwpatiena  in  which  H-(B 
nonimnDigrants  will  be  employed;  or 

D  (ii)    There  Is  no  such  bargairfirtg  representative;  therefore,  a  notice  of  this  filing  has  been  posted  and  was.  or  will  remain,  posted 
for  10  days  in  a  conspicuous  place  where  H-1 B  nonimmigrants  will  be  employed. 

9.  DECLARATION  OF  omXlffBL  Ptnuamaoas  U&C  1746, 1  deotaretfider penalty  of  perjury  that  the  infomwion  provided  on  this  form  is  true 
and  conect.  ln«ddilion,  t  dedaRa  itallimMcoraply  uMiihe  Pe)>iiiiiiii»  er Labor  mgulations  governing  this  program  and,  in  particular,  itwi  wHI 
make  this  application,  aypportiNg  decMnemaiion.  and  MNer  recerda.  lilea  aad  docymems  available  to  officials  of  the  Department  of  Labor,  upon 
such  ofTicial's  request,  during  any  JnveetigaiienMnder  this  app*ioMion«r  she  immigration  and  Nationality  Act 


Name  and  Title  of  Hiring  or  Other  Designated  Official 


Signaiu* 


Date 


AN  APPLICATIOW  CEHTingP  BY  POL  ilU»T  M  Kll  Kn  IM  MJPPQUT  Of  AM  H-1  ■  VI8A  PETITIOM  MUTM 

FOR  U.8.  GOVBMMCNT  AOENCT  ME  ONLY:  By  vtrw*  Of  wj  alsnatura  below.  I  acknowledge  that 
certified  and  WIN  to  valid  frwR Vwouiii     . 


tiya  ^ipncaflsa  la  J>waky 


Signature  and  Title  of  Aatttceiaad  OOL  OKcial 
Subsequent  DOL  Action: 


ETA  Case  No. 


.<daie) 


.(date)    Withdrawn. 


(dale) 


The  Department  of  Labor  iswN  the  guarantor  oftheaocMracy.  tnohlulnaas  or  adequacy  of  a  certifiad  labor 

Public  reporting  turdew  <aT<da  ciglleciiew  xH  mtormaitew  i» asHmated  to  averaga  t  hour  per  response,  inrtoding  the  tiwte  lor  reviewing  Inatruciioaa. 
searching  existino  deia  aoiaaa^  gadwliiy  «rS  «MiMaMiio  the  data  aoeded.  and  completing  and  reviewing  the  collection  of  information.  Send 
comments  regarding  dHa  buidaw  aaiimawtar  a%  aibar  aapaa  afWi  ealNcilBaaf  informatk>n,  including  suggestwns  lor  reducing  this  burden,  to  the 
OfTice  of  IRM  Policy,  Department  of  Labor,  Room  N-1301. 200  Constitution  A*aaua.*l.W..  Washinston.  OC28M0:  aiiil  m  dw  nwiis  K  llNHfliaMU  mt 

Budget.  Papenwork  Reductton  Project  (120S-0310),  Washington,  DC  20503. 

DO  NOT  SEND  THE  COMPLETED  FORM  TO  EITHER  OF  THESE  OFFICES  CIA  «OBi  4iM.  MK) 
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INSTRUCTIONS  FOR  COMPLETING  FORM  ETA  9035 

LABOR  CONDITION  APPLICATION  FOR 

H-1B  NONIMMIGRANTS 


IMPORTANT:  READ  CAREFULLY  BEFORE  COMPLETING  FORM 

Print  legibly  in  ink  or  use  a  typewriter.  Sign  and  date  one  form  in  original  signature.  Citations  below  lo  'regulations*  are  citations 
to  identical  provisions  at  20  CFR  655.  Subparts  H  and  I.  and  to  29  CFR  507.  Subparts  H  and  I. 

To  knowingly  fumish  any  false  Information  in  the  preparation  of  this  form  and  any  supporting  documentation  thereto,  or  to 
aid.  abet  or  counael  another  to  do  so  is  a  felony,  punishable  by  $10,000  fine  or  five  years  In  the  penitentiary,  or  both  (IS 
U.8.C.  1001).  Other  penalties  apply  as  well  to  fraud  or  misuse  of  this  immigration  document  (U.S.C.  1546)  and  to  parjury 
with  respect  to  this  form  (18  U.S.C.  1546  and  1621). 

Employers  seelung  to  hire  H-iB  nooinvnigrants  in  specialty  occupations  or  as  fashion  models  of  distinguished  merit  and  ability  must  submit 
the  compleled  md  dated  original  Form  ETA  9035  (or  a  facsimile)  and  one  copy  of  the  completed  original  Form  ETA  9035  to  the  Regional 
Certifying  Officer  in  the  Department  of  Labor  (DOL).  Employment  and  Training  Administration  (ETA)  Regional  Office  having  jurisdiction  over 
the  State  in  which  the  position  is  located.  See  20  CFR  655.720  for  eta  Regional  Office  addresses.  An  application  which  is  complete  and 
has  no  obvious  inaccuracies  will  be  certified  by  IXX.  and  returned  to  the  employer,  who  may  then  file  it  in  support  of  its  petition  with  the 
INS. 


Item  1.  Full  Leoal  Nanw  of  Employer.  Enter  full  legal  name 
of  business,  firm  w  organization,  or,  if  an  individual,  enter 
name  used  for  legal  purposes  on  documents. 

Ite«2.  Federal  Employer  l.D.  Number.  Enter  employer's 
Federal  Employer  Identincation  Number  (EIN)  assigned  by 
the  mtemal  Revenue  Service.  I 

Ham  3.  Telephone.  Self-explanatory. 

Item  4.  FAX  No.  Self-expianatory.l 

ItetaS.  Employer's  Address.  Self-explanatory. 

Iteait.  Address  Where  Documentation  is  Kept,  (if  different 
than  item  5).  Self-explanatory. 

Item  7.  Occupational  Information.  Enter  the  information 
requested  under  the  appropriate  subheading.  If  necessary, 
continue  on  an  attachment. 

ItaiN  7(a).  Three  Dioit  Occupational  Groups  Code.  Enter 
the  three<ligit  code  which  most  closely  describes  the  iob(s) 
to  be  performed.  (DOL  purposes  only.) 

Item  7(b).  Job  Title.  Enter  the  common  name(s)  or  payroll 
title<s)  of  the  iob<s)  being  offered.  Check  box  to  the  right  of 
the  blank  if  position  is  part-tinoe. 


I  7(c).  Number  of  Nonimmigrants.  Enter  the  number  of 
H-18  fttnimmigrants  that  will  be  hired  in  the  three-digit 
occv;patk)nal  code  stated  in  item  7(a). 

Itafli  7(d).  Rale  of  Pay.  Enter  the  salary  to  be  paid  in  terms 
of  the  amount  per  hour,  wreek,  year,  etc.  If  a  wage  range  is 
listed  for  this  Hem,  the  salary  for  each  H-1 B  nonimmigrant 
shall  be  maintained  in  support  of  the  application. 

Item  7(e).  Period  of  Emoloyment.  Enter  the  starting  and 
ending  dales  during  which  the  H-1  B  nonimmigrants  will  be 
employed.  i  / 

ltaNi7(0.  Locat>on(s)  Where  H-ia  Nonimmtgrants  Will  Work. 
Enter  the  city  and  state  of  site  or  tocaiion  where  the  work  will 
actually  be  performed.  j 

ItomS.  Emotover  Labor  Condition  Statements.  The  employer 
must  anest  by  checking  off  the  conditions  listed  in  (a) 
through  (d)  and  by  signing  the  application  form.  Employers 
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must  develop  and  maintain  documentation  to  support  labor 
condition  statements  8(a)  and  8(d).  Documentation  in  support 
of  a  labor  condition  application  shall  be  retained  at  the 
enr>ployer's  place  of  business  or  worksite  and  made  available 
to  DOL  upon  such  official's  request.  See  20  CFR  655.730  for 
guidance  on  the  documentation  that  tmsx  support  each  labor 
condition  statement. 

Item  8(a).  The  employer  must  attest  that  H-IB  nonimmigrants 
will  be  paid  wages  which  are  at  least  the  higher  of  the  actual 
wage  level  paid  by  the  employer  to  all  other  individuals  with 
similar  experience  and  qualifications  for  the  specific 
employment  in  question  or  the  prevailing  wage  level  for  the 
occupational  classification  in  the  area  of  employmenL 

Item  Xb).  The  empfoyer  must  attest  that  the  employment  of 
H-1  B  nonimmigrants  in  the  occupations  named  will  not 
adversely  affect  the  working  conditions  of  workers  similarly 
employed  in  the  occupational  cl^ssirication. 

Item  8(c).  The  employer  must  attest  that  on  the  date  the 
applicatfon  is  signed  and  submitted,  there  is  not  a  strike, 
fockout  or  work  stoppage  in  the  course  of  a  labor  dispute  in 
the  named  occupations  at  the  worksite. 

item  8(d).  The  empfoyer  must  anest  that  as  of  the  date  of 
Tiling,  notice  of  the  labor  condition  application  has  been 
provided  to  wrorkers  empfoyed  in  the  named  occupations.  The 
application  may  be  provided  to  the  workers  through  the 
bargainiitg  representative,  or  where  there  is  no  such 
bargaining  representative,  notice  of  the  filing  must  be  posted 
in  a  conspicuous  place  where  H-IB  rwnimmigrants  will  be 
empfoyed. 

Items.  Declaration  of  Employer.  One  copy  of  this  form  must 
bear  the  original  signature  of  the  employer.  By  signing  this 
form,  the  employer  is  attesting  fo  the  accuracy  of  the  labor 
condition  statements  listed  in  items  8(a)  through  (d)  and  to 
compliance  with  these  conditions.  False  statements  are 
subject  fo  Federal  criminal  penalties,  as  stated  at)ove.  Failure 
to  maw  a  condition  of  the  application  regarding  strikes  or 
fockouts,  substantial  failure  to  meet  a  condition  of  the 
application  regarding  notification  of  the  bargaining  unit 
representative  or  empfoyees,  willful  failure  to  meet  a  condition 
of  the  applicatfon  regarding  wages  or  working  conditions,  or 
misrepresentation  of  a  materiai  fact  may  result  in  additional 
penalties. 


UMI 


Federal  AefMer  /  VeL  57.  No.  8  /  Maifay,  fanoafy  13,  tSOZ  /  Rules  end  Reguto^ons  mi 


Appendix  2  (Not  to  be  Codifled  in  the 
CFR):  DOT  Three-Digit  Occupational 
Groups  Codes  for  Professional, 
Technical  and  Managerial  Occupations 
and  Fashion  Models.  Printed  below  is  a . 
copy  of  DOT  Three-Digit  Occupational 
Groups  Codes  for  Professional, 
Technical  and  Managerial  Occupations 
and  Fashion  Models. 
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THREE-DIGIT  OCCUPATIONAL  GROUPS 

PROFESSIONAL,  TECHNICAL  AND  MANAGERIAL  OCCUPATIONS 
AND  FASHION  MODELS 

OCCUPATIONS  IN  ARCHITECTURE.  ENGINEERING  AND 
SURVEYING 


001  ARCHITECTURAL  OCCUPATIONS 

002  AERONAUTICAL  ENGINEERING  OCCUPATIONS    . 

003  ELECTRICAL/ELECTRONIC  ENGINEERING  OCCUPATIONS 

005  CIVIL  ENGINEERING  OCCUPATIONS 

006  CERAMIC  ENGINEERING  OCCUPATIONS 

007  MECHANICAL  ENGINEERING  OCCUPATIONS 
006  CHEMICAL  ENGINEERING  OCCUPATIONS 

010  MINING  AND  PETROLEUM  ENGINEERING  OCCUPATIONS 

01 1  METALLURGY  AND  METALLURGICAL 
ENGINEERING  OCCUPATIONS 

012  INDUSTRIAL  ENGINEERING  OCCUPATIONS 

013  AGRICULTURAL  ENGINEERING  OCCUPATIONS 

014  MARINE  ENGINEERING  OCCUPATIONS 

015  '      NUCLEAR  ENGINEERING  OCCUPATIONS 

019  OTHER  OCCUPATIONS  IN  ARCHITECTURE.  ENGINEERING  AND 
SURVEYING 

OCCUPATIONS  IN  MATHEMATICS  AND  PHYSICAL  SCIENCES 

020  OCCUPATIONS  IN  MATHEMATICS 

021  OCCUPATIONS  IN  ASTRONOMY 

022  OCCUPATIONS  IN  CHEMISTRY 

023  OCCUPATIONS  IN  PHYSICS 

024  OCCUPATIONS  IN  GEOLOGY 

025  OCCUPATIONS  IN  METEOROLOGY 

029  OTHER  OCCUPATIONS  IN  MATHEMATICS  AND  PHYSICAL 

SCIENCES 


COMPUTER-RELATED  OCCUPATIONS 


030  OCCUPATIONS  IN  SYSTEMS  ANALYSIS  AND  PROGRAMMING 

031  OCCUPATIONS  IN  DATA  COMMUNICATIONS  AND  NETWORKS 

032  OCCUPATIONS  IN  COMPUTER  SYSTEM  USER  SUPPORT 

033  OCCUPATIONS  IN  COMPUTER  SYSTEMS  TECHNICAL  SUPPORT 

039  OTHER  C0MPUTER4IELATE0  OCCUPATIONS 

OCCUPATIONS  IN  LIFE  SCIENCES  I 

040  OCCUPATIONS  IN  AGRICULTURAL  SCIENCES 

041  OCCUPATIONS  IN  BIOLOGICAL  SCIENCES 
045  OCCUPATIONS  IN  PSYCHOLOGY 

049  OTHER  OCCUPATIONS  IN  LIFE  SCIENCES 

OCCUPATIONS  IN  SOCIAL  SCIENCES         | 

050  OCCUPATIONS  IN  ECONOMICS 

051  OCCUPATIONS  IN  POLITICAL  SCIENCE 

052  OCCUPATIONS  IN  SOCIOLOGY 
055  OCCUPATIONS  IN  ANTHROPOLOGY 

059  OTHER  OCCUPATIONS  IN  SOCIAL  SCIENCES 


OCCUPATIONS  IN  EDUCATION 


090  OCCUPATIONS  IN  COLLEGE  AND  UNIVERSITY 
EDUCATION 

09 1  OCCUPATIONS  IN  SECONDARY  SCHOOL  EDUCATION 

092  OCCUPATIONS  IN  PRESCHOOL.  PRIMARY  SCHOOL.  AND 
KINDERGARTEN  EDUCATION 

094  OCCUPATIONS  IN  EDUCATION  OF  PERSONS  WITH  DISABILITIES 

(FR  Doc  92-053  Filed  1-10-92;  8:45  am] 
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09e  HOME  ECONOMISTS  AND  FARM  ADVISERS 

097  OCCUPATIONS  IN  VOCATIONAL  EDUCATION 

099  OTHER  OCCUPATIONS  IN  EDUCATION 

OCCUPATIONS  IN  MUSEUM.  LIBRARY.  AND  ARCHIVAL  SCIENCES 

100  LIBRARIANS 

101  ARCHIVISTS 

1 02  MUSEUM  CURATORS  AND  RELATED  OCCUPATIONS 

109  OTHER  OCCUPATIONS  IN  MUSEUM.  LIBRARY 
AND  ARCHIVAL  SCIENCES 

OCCUPATIONS  IN  LAW  AND  JURISPRUDENCE 

110  LAWYERS 

11 1  JUDGES 

1 1 9  OTHER  OCCUPATIONS^N  LA W  AND  JURISPRUDENCE 

OCCUPATIONS  IN  RELIGION  AND  THEOLOGY 


120 
129 


CLERGY 

OTHER  OCCUPATIONS  IN  RELIGION  AND  THEOLOGY 


OCCUPATIONS  IN  WRITING 

131  WRITERS 

1 32  EDITORS.  PUBLICATION.  BROADCAST.  AND  SCRIPT 
1 39  OTHER  OCCUPATIONS  IN  WRITING 


OCCUPATIONS  IN  ART 

142 

149 

OCCUPATIONS  IN  ENTERTAINMENT  AND  RECREATION 


ENVIRONMENTAL.  PRODUCT  AND  RELATED 

DESIGNERS 

OTHER  OCCUPATIONS  IN  ART 


161 

OCCUPA 

TIONS  IN  MEDICINE  AND  HEALTH 

182 

163 

070 

PHYSICIANS  AND  SURGEONS 

164 

071 

OSTEOPATHS 

072 

DENTISTS 

185 

073 

VETERINARIANS 

074 

PHARMACISTS 

186 

076 

THERAPISTS 

077 

DIETITIANS 

187 

078 

OCCUPATIONS  IN  MEDICAL  AND  DENTAL  TECHNOLOGY 

168 

079 

OTHER  OCCUPATIONS  IN  ME 

DICINE  AND  HEALTH 

189 

1 52  OCCUPATIONS  IN  MUSIC 

159  OTHER  OCCUPATIONS  IN  ENTERTAINMENT  AND 
RECREATION 

OCCUPATIONS  ADMINISTRATIVE  SPECIALIZATIONS 

160  ACCOUNTANTS.  AUDITORS.  AND  RELATED  OCCUPATIONS 

161  BUDGET  AND  MANAGEMENT  SYSTEMS  ANALYSIS 
OCCUPATIONS 

164  ADVERTISING  MANAGEMENT  OCCUPATIONS 

165  PUBLIC  RELATIONS  MANAGEMENT  OCCUPATIONS 

168  PERSONNEL  MANAGEMENT  OCCUPATIONS 

169  OTHER  OCCUPATIONS  IN  ADMINISTRATIVE 
SPECIALIZATIONS 

MANAGERS  AND  OFFICIALS 

180  AGRICULTURE,  FORESTRY.  AND  FISHING  INDUSTRY 

MANAGERS  AND  OFFICIALS 
MINING  INDUSTRY  MANAGERS  AND  OFFICIALS 
CONSTRUCTION  INDUSTRY  MANAGERS  AND  OFFICIALS 
MANUFACTURING  INDUSTRY  MANAGERS  AND  OFFICIALS 
TRANSPORTATION.  COMMUNICATION.  AND  UTILITIES 
INDUSTRY  MANAGERS  AND  OFFICIALS 
WHOLESALE  A^D  RETAIL  TRADE  MANAGERS  AND 
OFFICIALS 

FINANCE.  INSURANCE  AND  REAL  ESTATE  MANAGERS 
AND  OFFICIALS 

SERVICE  INDUSTRY  MANAGERS  AND  OFFICIALS 
PUBLIC  ADMINISTRATION  MANAGERS  AND  OFFICIALS 
MISCELLANEOUS  MANAGERS  AND  OFFICIALS 

MISCELLANEOUS  PROFESSIONAL.  TECHNICAL,  AND  MANAGERIAL 
OCCUPATIONS 

195  OCCUPATIONS  IN  SOCIAL  AND  WELFARE  WORK 

1 99  MISCELLANEOUS  PROFESSIONAL.  TECHNICAL  AND 

MANAGERIAL  OCCUPATIONS 

SALES  PROMOTION  OCCUPATKJNS 
297  FASHION  MODELS 
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Part  III 


Department  of  the 
Interior 

Office  of  the  Secretary 
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DEPARTMENT  Of  THE  INTERIOR 

Office  Of  th«  Secretary 

43  CFR  Part  37 
[WO-340-4333-02-24  1A1 
RIN  1004-AB59 

Cave  Management 

agency:  Department  of  the  Interior. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
implement  the  Federal  Cave  Resources 
Protection  Act  of  1988,  which  requires 
identification,  protection,  and 
maintenance,  to  the  extent  practical,  of 
significant  caves  on  Department  of  the 
Interior  administered  lands.  The 
proposed  rule  would  establish  criteria  to 
be  considered  in  the  identification  of 
significant  caves.  It  would  also  integrate 
cave  management  into  existing  planning 
and  management  processes  and  protect 
cave  resource  information  to  prevent 
vandalism  and  disturbance  of  significant 
caves. 

DATES:  Comments  must  be  received  in 
writing  by  April  13, 1992.  Comments 
received  or  postmarked  after  the  above 
date  may  not  be  considered  in  the 
decisionmaking  process  on  the  final 
rulemaking. 

ADDRESSES:  Comments  should  be  sent 
to:  Director  (140).  Bureau  of  Land 
Management.  Room  5555.  Main  Interior 
Building.  1849  C  Street.  NW..   j 
Washington,  DC  20240.  ' 

Comments  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delmar  Price,  Division  of  Recreation, 
Cultural,  and  Wilderness  Resources, 
(202)  208-3353. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Cave  Resources  Protection  Act 
of  1988  (the  Act)  (18  U.S.C.  4301-4309. 
102  Stdt.  4546),  became  law  on 
November  18, 1988.  The  purpose  of  the 
Act  is  to  secure,  protect,  and  preserve 
significant  caves  on  Federal  lands  for 
,the  perpetual  use.  enjoyment,  and 
benefit  of  all,  and  to  foster  increased 
cooperation  and  exchange  of 
information  between  governmental 
authorities  and  those  who  utilize  caves 
located  on  Federal  lands  for  scientific, 
educational,  or  recreational  purposes. 

The  Act  states  that  it  is  the  policy  of 
the  United  States  that  Federal  lands  be 
managed  in  a  manner  that  protects  and 
maintains,  to  the  extent  practical, 
significant  caves.  The  Act  also  requires 
the  Secretary  of  the  Interior  to  issue 
such  regulations  as  he  deems  necessary 


to  achieve  the  purposes  of  the  Act  on 
Department  of  the  Interior-administered 
Federal  lands.  The  regulations  are 
required  to  include,  but  need  not  be 
limited  to,  criteria  for  the  identification 
of  significant  caves. 

This  proposed  rulemaking  would 
establish  criteria  to  be  considered  in  the 
identification  of  significant  caves 
located  on  Federal  lands  administered 
by  the  Department  of  the  Interior  and 
procedures  for  carrying  out  other 
provisions  of  the  Act  relating  to 
protecting  significant  caves  and 
fostering  cooperation  and  exchange  of 
information  between  governmental 
authorities  and  those  who  utilize  caves. 

An  advance  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  on  March  3, 1989  (54  FR  9066), 
inviting  comments  on  what  should  be 
included  in  a  proposed  rule,  and 
particularly  requesting  suggestions  as  to 
criteria  for  determining  what  constitutes 
a  significant  cave.  A  total  of  9  comments 
were  received  in  response  to  that  notice: 
4  from  agencies  of  State  government,  2 
from  business  entities,  2  from 
individuals,  ^nd  1  from  a  Federal 
agency. 

Respondents  recommended  that 
particular  resource  values  be  considered 
in  determining  the  significance  of  caves. 
These  included  the  presence  and  type  of 
water,  archaeological,  cultural,  and 
historic  resources;  biological  resources, 
including  bat  guano;  recreational  values: 
and  the  amount  and  degree  of  past  use 
or  evidence  of  vandalism.  Other 
comments  urged  that  the  concept  of 
"significance"  be  carefully 
circumscribed,  that  care  should  be  taken 
to  make  sure  that  not  all  caves  are 
labeled  significant,  that  surface  uses  and 
particularly  mineral  exploration  and 
development  not  be  unduly  restricted  by 
,  cave  regulations,  and  that  access  to 
significant  caves  not  be  limited  to  just 
special  interest  groups.  Some 
respondents  addressed  the  need  for 
sufficient  funding  to  maintain  caves  that 
are  used  for  recreation,  others  suggested 
the  establishment  of  a  permit  system  for 
regulating  access  to  significant  caves. 
while  others  urged  that  access  not  be 
regulated  at  all. 

All  these  comments  were  carefully 
considered  during  the  preparation  of  this 
proposed  rule,  except  those  that 
addressed  matters  beyond  its  scope, 
such  as  funding,  permit  systems,  and  the 
effect  of  significant  caves  on  other  land 
uses. 

During  consideration  of  rules  that 
might  be  needed  to  implement  the 
Federal  Cave  Resources  Protection  Act, 
the  Department  of  the  Interior  has 
carefully  examined  the  provisions  of  the 
Act  in  the  context  of  existing  agency 


and  Departmental  regulations.  None  of 
theagencies  has  regulations  governing 
the  identification  of  significant  caves 
and  confidentiality  of  information 
concerning  the  nature  and  location  of 
significant  caves.  On  the  other  hand, 
some  of  the  agencies  bave  regulations 
that  cover  other  regulatory  aspects  of 
the  Act.  In  the  interest  of  minimizing 
duplication  of  regulations,  the  decision 
was  made  to  develop  one 
Departmentwide  regulation  to  deal  with 
provisions  in  the  Act  not  covered  by 
existing  regulations.  Each  agency  with 
responsibility  for  cave  management  in 
the  Department  of  the  Interior  may 
amend  its  existing  regulations  or 
separately  develop  new  regulations  to 
address  other  regulatory  provisions  in 
the  Act.  such  as  permits,  occupancy, 
use.  prohibited  acts,  and  civil  and 
criminal  penalties. 

Prior  to  enactment  of  the  Act,  the 
Department  of  the  Interior  managed 
caves  in  accordance  with  the  general 
authorities  that  established  the 
agencies,  as  well  as  the  Antiquities  Act 
of  1906  (16  U.S.C.  431.  et  seq.);  the 
Archaeological  Resources  Protection 
Act  of  1979  (16  U.S.C.  470aa);  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972  (33  U.S.C.  1251,  et 
seq.):  and  the  Endangered  Species  Act  of 
1973  (16  U.S.C.  1531). 

The  Department  of  the  Interior  cave 
management  policy,  except  for  those 
caves  under  the  authority  of  the 
National  Park  Service,  focuses  on 
managing  caves  as  nonrenewable 
resources  to  maintain  their  values; 
balancing  surface  resource  management 
and  cave  use  with  protection  of  cave 
values;  and  incorporating  cave 
management  activities,  considerations, 
and  management  prescriptions  into  the 
agency  resource  management  plans.  The 
Department  and  agency  policies  are 
generally  consistent  with  the  Federal 
Cave  Resources  Protection  Act  and  will 
be  revised  and  strengthened  in 
accordance  with  the  Act. 

The  policy  of  the  National  Park 
Service,  pursuant  4o  its  Organic  Act  of 
1916  (16  U.S.C.  1,  et  seq.)  and  its 
Management  Policies  (chapter  4:20. 
December  1988),  is  that  all  caves  on 
lands  that  it  administers  are  afforded 
protection  and  all  will  be  managed  in 
compliance  with  approved  resource 
management  plans.  Under  the  laws  and 
policies  identified  above,  all  caves  in 
national  park  land  are  considered 
significant,  regardless  of  any  other 
criteria  under  the  Act. 

The  Secretary  of  the  Interior  will 
cooperate  and  consult  with  the 
Seoetary  of  Agriculture  to  devise 
similar  procedures  for  the  listing  of 
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significant  caves.  The  procedures  for 
submitting  and  evaluating  nominations 
for  the  initial  listing  of  significant  caves 
will  be  published  in  a  Federal  Register 
notice  announcing  the  call  for 
nominations.  Subsequent  listings  will  be 
done  separately  by  each  agency  through 
their  resource  management  planning 
processes. 

This  proposed  rule  was  developed 
cooperatively  by  representatives  of  the 
various  Department  of  the  Interior 
agencies  that  have  cave  management 
responsibilities.  The  Department  also 
consulted  with  the  Forest  Service. 
Department  of  Agriculture,  which  is 
developing  similar  regulations,  and  with 
representatives  of  interested  cave 
organizations. 

The  principal  author  of  this  proposed 
rule  is  Delmar  Price,  Division  of 
Recreation,  Cultural  and  Wilderness, 
assisted  by  the  staff  of  the  Division  of 
Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management,  Department  of  the 
Interior. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C])  is 
required.  The  Bureau  of  Land 
Management  has  determined  that  this 
proposed  rule  is  categorically  excluded 
from  further  environmental  review 
pursuant  to  516  Departmental  Manual 
(DM),  chapter  2.  appendix  1.  item  1.10. 
and  that  the  proposal  would  not 
significantly  affect  the  ten  criteria  for 
exceptions  listed  in  516  DM  2,  appendix 
2.  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  environmental  policies 
and  procedures  of  the  Department  of  the 
Interior,  "categorical  exclusions"  means 
a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  Federal  agency 
and  for  which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required.  The 
proposed  rule  would  merely  establish 
criteria  to  be  considered  in  the 
identification  of  significant  caves;  it 
would  not  itself  protect  any  land  from  or 
release  land  to  development. 

For  the  same  reasons,  the  Department 
of  the  Interior  has  determined  under 
Executive  Order  12291  that  this 
doctmient  is  not  a  major  rule.  A  major 
rule  is  any  regulation  that  is  likely  to 
result  in  an  annual  effect  on  the 


economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  of 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Further,  the  Department  has 
determined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Department  certifies  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  As  required 
by  Executive  Order  12630,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval  as 
required  by  44  U.S.C.  3501  et  seq.  The 
collection  of  this  information  will  not  be 
required  until  it  has  been  approved  by 
the  Office  of  Management  and  Budget. 

List  of  Subjects  in  43  CFR  Part  37 

Cave  resources  management  Fish  and 
Wildlife  Service.  Indian  Affairs  Bureau. 
Land  Management  Bureau.  National 
Park  Service.  Public  lands,  Reclamation 
Bureau,  Recreation  and  recreation  areas. 

Under  the  authorities  stated  below,  it 
is  proposed  to  amend  Subtitle  A  of  Title 
43  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

1.  Part  37  is  added  to  read  as  follows: 

PART  37-CAVE  MANAGEMENT 
Subpart  A— Cava  llanagam«n«— Ganatal 

90C* 

37.1  Purpose. 

37.2  Policy. 

37.3  Authority. 

37.4  Definitions. 

Subpart  B— Cava  DMignatlon 

37.11  Identification  and  designation  of 
significant  caves. 

37.12  Confidentiality  of  cave  information. 
Jiuthority:  10  U.S.C.  4301-4309: 43  U.S.C 

1740. 

Subpart  A— Cave  Management- 
General 

937.1    Purpoaa. 

The  purpose  of  this  regulation  is  to 
provide  the  basis  for  identifying  and 
protecting  significant  caves  on  Federal 


lands  administered  by  the  Secretary  of 
the  Interior. 

137.2  PoNqr. 

It  is  the  policy  of  the  Secretary  that 
Federal  lands  be  managed  in  a  manner 
which,  to  the  extent  practical,  protects 
and  maintains  significant  caves  and 
cave  resources. 

137.3  Auttwrtty. 

Section  4  of  the  Federal  Cave 
Resources  Protection  Act  of  1988  (102 
Stat.  4546;  16  U.S.C.  4301]  authorizes  the 
Secretary  to  issue  regulations  providing 
for  the  identification  of  significant 
caves.  Section  5  authorizes  the 
Secretary  to  withhold  information 
concerning  the  nature  and  location  of 
significant  caves  under  certain 
circumstances. 

537.4  DaflnWona. 

(a)  Authorized  officer  means  any 
agency  employee  delegated  the 
authority  to  perform  the  duties 
described  in  this  part. 

(b)  Cave  means  any  naturally 
occurring  void,  cavity,  recess,  or  system 
of  interconnected  passages  beneath  the 
surface  of  the  earth  or  within  a  cliff  or 
ledge  (including  any  cave  resource 
therein,  but  not  including  any  vug.  or 
any  mine,  tunnel,  aqueduct,  or  other 
man-made  excavation),  and  which  is 
large  enou^  to  permit  an  individual  to 
enter,  whether  or  not  the  entrance  is 
naturally  formed  or  man-made.  Such 
term  shall  include  any  natural  pit 
sinkhole,  or  other  feature  that  is  an 
extension  of  a  cave  entrance. 

(c)  Cave  resources  means  any 
material  or  substance  occurring 
naturally  in  caves  on  Federal  lands, 
such  as  animal  life,  plant  life, 
paleontological  resources,  cultural 
resources,  sediments,  minerals, 
speleogens,  and  speleothems. 

(d)  Caver  means  a  person  who         ^ 
explores,  maps,  studies,  and/or 
investigates  cave  areas  for  recreational 
reasons  or  to  promote  general 
knowledge  of  the  resources  present 

(e)  Federal  lands,  as  defined  in  the 
Federal  Cave  Resources  Protection  Act 
means  lands  the  fee  title  to  which  is 
owned  by  the  United  States  and 
administered  by  the  Secretary  of  the 
Interior. 

(f)  Secretary  means  the  Secretary  of 
the  Interior. 

(g)  Significant  cave  means  a  cave 
located  on  Federal  lands  that  has  been 
evaluated  by  the  authorized  officer  ofid 
determined  to  have  biotic,  cultural, 
mineralogic,  paleontologic  geologic, 
hydrologic,  or  other  resources  that  have 
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important  value  for  scientific 
educational,  or  recreational  purposes. 

(h)  Vug  means  a  small  cavity  in  a  vein 
or  in  rock,  usually  lined  with  crystals. 

Subpart  B— Cave  Designation 

§37.11    Identification  and  dMignaUon  of 
•Hinmcant  cave*. 

(a)  Nominations  for  initial  and 
subsequent  listings:  The  authorized 
officer  will  give  the  public  the 
opportunity  to  nominate  potential 
significant  caves.  The  authorized  ofHcer 
will  publish  in  the  Federal  Register  a 
call  for  nominations  for  the  initial 
listing,  including  procedures  for 
preparing  and  submitting  the 
nominations.  Nominations  for 
subsequent  listings  will  be  accepted 
from  the  public  by  the  agency  that 
manages  the  land  where  the  cave  is 
located  as  new  cave  discoveries  are 
made  or  as  new  information  that  could 
influence  significance  determinations 
becomes  available. 

(b)  Evaluation  for  initial  and 
subsequent  listings:  All  known  and 
nominated  caves  on  Federal  lands  will 
be  evaluated  during  the  initial  listing 
process.  The  evaluation  of  the 
nominations  for  significant  caves  will  be 
carried  out  in  consultation  with 
individuals  and  organizations  interested 
in  the  management  and  use  of  cave 
resources,  and  other  affected  resources, 
within  the  limits  imposed  by  the 
confidentiality  provisions  of  i  37.2  of 
this  part 

(c)  Criteria  for  the  Identification  of 
Significant  Caves:  A  significant  cave  on 
Federal  lands  shall  possess  one  or  more 
of  the  following  features,  characteristics. 
or  values,  which  are  deemed  by  the 
authorized  officer  to  be  unusual, 
significant  or  otherwise  meriting  special 
management 

(1)  Biota:  The  cave  provides  habitat 
for  cave-dependent  organisms  or 
animals.  The  cave  contains  species  or 
subspecies  of  flora  or  fauna  that  are 
native  to  caves,  occur  in  large  numbers 
or  variety,  are  sensitive  to  disturbance, 
or  are  found  on  State  or  Federal 


sensitive,  threatened,  or  endangered 
species  lists. 

(2)  Cultural:  The  cave  contains 
historic  properties  or  archaeological 
resources  (as  described  in  36  CFR  60.4 
and  43  CFR  7.3)  that  are  eligible  for  or 
listed  on  the  National  Register  of 
Historic  Places. 

(3)  Geologic/Mineralogic/ 
Paleontologic  The  cave  possesses  one 
or  more  of  the  following  features: 

(i)  Geologic  or  mineralogic  features 
that  are  fragile  or  outstanding,  or  that 
are  useful  for  study. 

(ii)  Deposits  of  sediments  or  features 
useful  for  evaluating  past  events. 

(iii)  Paleontologic  resources  with 
potential  to  contribute  important 
scientific  information. 

(4)  Hydrologic;  The  cave  is  a  part  of  a 
hydrologic  system  or  contains  water 
that  is  important  to  humans,  biota,  or 
development  of  cave  features. 

(5)  Recreational:  The  cave  provides  or 
could  provide  recreational  opportunities 
by  virtue  of  challenge  or  scenic  values. 

(6)  Educational  or  Scientific;  The  cave 
offers  opportunities  for  educational  or 
scientific  use;  or,  the  cave  is  virtually  in 
a  pristine  state,  lacking  evidence  of 
human  disturbance  or  impact  or,  the 
length,  volume,  total  depth,  pit  depth, 
height,  or  similar  measurements  are 
worthy  of  note. 

(d]  Records  and  Documentation: 
Appropriate  records  and  maps  will  be 
retained  by  the  authorized  officer  for 
each  significant  cave.  At  a  minimum,  the 
documentation  shall  include  a  signed 
certification  that  the  cave  has  been 
found  to  be  significant  and  the 
information  used  to  make  that 
determination.  This  information  will  be 
protected  under  the  confidentiality 
requirement  of  this  regulation. 

(e)  The  policy  of  the  National  Park 
Service,  pursuant  to  its  Organic  Act  of 
1916  (16  U.S.C  1  et  seq.)  and 
Management  Policies  (chapter  4:20,  Dec 
1988)  is  that  all  caves  are  afforded 
protection  and  will  be  managed  in 
compliance  with  approved  resource 
management  plans.  Accordingly,  all 
caves  on  National  Park  Service- 
administered  lands  are  deemed  to  fall 


within  the  definition  of  "significant 
cave." 

(f)  Based  on  the  criteria  stated  in 
paragraph  (c)  of  this  section,  the 
authorized  officer  will  determine 
whether  caves  nominated  under 
paragraph  (a)  of  this  section  are 
significant. 

§  37.12    Confidentiality  of  cave 
information. 

(a)  No  Department  of  the  Interior 
employee  shall  disclose  information 
concerning  the  location  of  any 
significant  cave  or  cave  that  has  been 
nominated  as  significant  as  t6  which 
final  determination  is  pending,  unless  an 
authorized  officer  has  determined, 
based  on  information  received  under 
paragraph  (b)  of  this  section  that 
disclosure  would  contribute  to  the 
protection  and  responsible  use  of  the 
cave  and  cave  resources,  and  will  not 
create  a  substantial  risk  of  harm,  theft 
or  destruction  of  cave  resources. 

(b)  A  written  request  to  view 
information  about  a  significant  cave  by 
a  Federal  or  State  govenunental  agency, 
bona  fide  educational  or  research 
institute,  or  individual  or  organization 
assisting  with  cave  management 
activities,  will  be  considered  when  the 
following  information  is  submitted  to  the 
authorized  officer 

(1)  A  signed  letter  specifying  the  cave 
information  requested. 

(2)  Name,  address,  and  telephone 
number  of  die  individual  responsible  for 
the  security  of  the  information  received. 

(3)  A  legal  description  of  the  area  for 
which  the  information  is  sought. 

(4)  The  purpose  for  which  (he  * 
information  is  sought  and 

(5)  Written  assurances  and  evidence 
that  the  requesting  party  will  adequately 
protect  the  confidentiality  of  the 
information  and  ensure  the  protection  of 
the  significant  cave(s)  from  vandalism 
or  unauthorized  use. 

Dated:  October  21. 1991. 
Richard  Rddaa. 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  92-775  Filed  1-10-92;  &45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT  j 

Office  of  ttw  Assistant  Secretary  for 
Community  Planning  and 
Development  | 

[Docket  No.  N-92-33S6;  FR-3179-fM>1] 

Formula  Allocations  for  ttie  HOME 
Investment  Partnerstiips  Program  for 
FY  1992  and  Deadlines  for  Submission 
of  Notices  of  Intent,  Compretiensive 
Housing  Affordability  Strategies,  and 
Program  Descriptions 

AtfENCV:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice  of  HOME  Program 
formula  allocations  for  FY  1992  and 
deadlines  for  submitting  Notices  of 
Intent  to  Participate,  Comprehensive 
Housing  Affordability  Strategies,  and 
Program  Descriptions. 
SUMMARY:  This  notice  announces 
formula  allocations  of  HOME  Program 
funds  for  metropolitan  cities,  urban 
counties,  consortia  of  units  of  general 
local  government  and  for  States  for  FY 
1992.  It  also  identifies  those  jurisdictions 
that  may  use  their  HOME  formula 
allocations  for  new  construction  without 
prior  HUD  approval  and  specifies  the 
portion  of  their  HOME  formula 
allocations  that  those  jurisdictions  must 
use  only  for  new  construction  or 
substantial  rehabilitation  of  rental 
housing  for  a  period  of  24  months. 
Further,  this  notice  identifies  all  other 
areas  where  HUD  has  determined  that 
HOME  funds  may  be  used  for  new 
construction,  without  prior  HUD 
approval. 

Finally,  this  notice  advises 
jurisdictions  of  the  deadlines  for 
submitting  (1)  their  written  notification 
of  intent  to  participate  in  the  HOME    ' 
Program,  (2)  their  comprehensive 
housing  affordability  strategy  (housing 
strategy)  and  (3]  their  program 
descriptions.  | 

DATES:  Notification  of  intent  to 
participate.  Not  later  than  February  12, 
1992.  a  jurisdiction  must  notify  the 
Community  Planning  and  Development 
[CPD]  Division  Director  in  the 
appropriate  HUD  Field  Office  in  writing, 
of  its  intention  to  become  a  particpating 
jurisdiction,  and,  if  applicable,  must 
submit  evidence  that  it  has  met  the 
threshold  allocation  requirements. 

Submission  of  housing  strategy.  Not 
later  than  90  days  after  providing 
notification  of  its  intention  to  become  a 
participating  jurisdiction,  a  jurisdiction 
that  has  not  submitted  a  housing 
strategy  to  HUD  or  has  submitted  only 
an  abbreviated  housing  strategy  (as 


provided  for  in  24  CFR  91.25]  must 
submit  a  housing  strategy  to  the  CPD 
Division  Director  in  the  appropriate 
HUD  Field  Office. 

Submission  of  program  description 
and  certifications.  Not  later  than  45 
days  after  its  designation  as  a 
participating  jurisdiction,  a  participating 
jurisdiction  must  submit  a  program 
description  to  the  CPD  Division  Director 
in  the  appropriate  HUD  Field  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Cohen,  Director,  Office  of 
Affordable  Housing  Programs,  room 
7168,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington.  DC,  20410-7000;  telephone 
(202)  708-2685.  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  708-2565.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement: 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2501- 
0013. 

I.  Purpose  and  Substantive  Description 

fAJ  Authority 

The  HOME  Investment  Partnerships 
Program  is  authorized  by  the  HOME 
Investment  Partnerships  Act  (Pub.  L 
101-625.  title  II,  approved  November  28. 
1990).  The  program  regulations  are 
codified  at  24  CFR  part  92.  (All 
references  in  this  notice  to  24  CFR  part 
92  are  to  the  interim  rule  published  at  56 
FR  65312  on  (December  16, 1991).) 
Section  92.50  of  24  CFR  contains  the 
basic  formula  for  allocating  HOME 
funds  and  24  CFR  92.51  contains  the 
formula  for  determining  which 
jurisdictions  may  use  their  HOME  funds 
for  new  construction  and  the  amount  of 
HOME  funds  a  jurisdiction  must  use  for 
new  construction  or  substantial 
rehabilitation  of  rental  housing  (the 
rental  housing  production  set-aside). 

Regulations  concerning  the  housing 
strategy  are  codified  at  24  CFR  part  91, 
which  was  promulgated  as  an  interim 
rule,  published  at  56  FR  4480,  on 
February  4, 1991. 

(BJ  Formula  Allocation  Amounts 

A  total  of  $1.5  billion  has  been 
appropriated  for  the  HOME  Program  for 
FY  1992.  The  Department  has  set  aside 
$15  million  (one  percent  of  the  total 
HOME  Program  appropriation)  for 
grants  to  Indian  tribes  and  $25  million 
for  technical  assistance.  These  funds 
will  be  made  available  through  separate 


notices  in  the  Federal  Register.  This 
notice  allocates  by  formula  the 
remaining  $1,460,000,000.  Sixty  percent 
or  $876,000,000  is  being  allocated  to 
metropolitan  cities,  urban  counties  and 
consortia  of  units  of  local  government 
and  40  percent  or  $584,000,000  is  being 
allocated  to  States. 

Appendix  A  to  this  notice  contains  the 
formula  allocations  for  metropolitan 
cities,  urban  counties,  and  consortia  that 
receive  allocations  of  $750,000  or  more. 
Appendix  B  contains  the  formula 
allocations  for  metropolitan  cities,  urban 
counties,  and  consortia  that  receive 
allocations  of  $500,000  or  more,  but  less 
than  $750,000.  Appendix  C  contains  the 
formula  allocations  for  States. 

(C)  Rental  Production  Set-Aside  and 
New  Construction  List 

Rental  production  set-aside.  In 
accprdance  with  24  CFR  92.51(e), 
appendices  A,  B,  and  C  specify,  for 
certain  jurisdictions,  the  portion  of  their 
respective  formula  allocations  that  each 
of  these  jurisdictions  must  use,  for  a 
period  ending  24  months  after  the 
allocation  amounts  are  deposited  in  the 
jurisdiction's  HOME  Investment  Trust 
Fimd,  only  to  produce  affordable  rental 
housing  through  new  construction  or 
substantial  rehabilitation  (rental 
housing  production  set-aside). 

New  construction  list.  In  accordance 
with  24  CFR  92.51(a),  each  jurisdiction 
receiving  a  rental  production  set-aside  is 
also  authorized  by  HUD  to  use  any  of  its 
formula  allocation  for  new  construction, 
without  having  to  qualify  under  either  24 
CFR  92.209,  New  construction: 
Neighborhood  revitaUzation,  or  24  CFR 
92.210,  New  construction:  Special  needs. 

In  accordance  with  24  CFR  92.51(a), 
appendix  D  lists  areas,  not  receiving  a 
formula  allocation,  in  which  HOME 
funds  may  be  used  for  new  construction. 
Appendix  D  does  not  include  areas  with 
populations  under  25.000. 

Requests  for  review.  A  unit  of  general 
local  government  that  receives  a 
formula  allocation  under  this  notice  but 
that  is  not  on  the  list  of  jurisdictions  in 
which  new  construction  is  authorized 
may  request  HUD  to  reconsider  its  new 
construction  eligibility.  A  State  may 
request  HUD  to  consider  its  eligibility  to 
use  HOME  funds  for  new  construction 
with  respect  to  a  jurisdiction  that  does 
not  receive  a  formula  allocation  and  has 
a  population  of  25,000  or  more.  A  State 
also  may  request  HUD  to  consider  its 
eligibility  to  use  HOME  fimds  for  new 
construction  in  an  area  with  a 
population  less  than  25,000. 

Requests  for  review  must  be 
submitted  to  the  CPD  Division  Director 
in  the  appropriate  HUD  Field  Office  and 
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must  cAotp^  writfa  theivqwrementfl  of  24 
CFR92.51((^. 

(D)Eligibnhy 

In  the  HOME  Progcam.  funds  are 
allocated  by  formula  to  units  of  general 
local  government  that,  as  of  the  end  of 
the  previouB  fiscal  year,  are 
metropolitan  x:itie8,  urban  counties,  or 
consortia  approved  under  24  <m  92.101 
and  to  States.  Theminhnxmi  formula 
allocation  for  a  unit  of  general  local 
government  iB  SBOOtOOO  and  is  $3,000,t)00 
for  e  State.  To  be  eligible  to  receive  its 
formula  allocation  froraiiUD,  a 
jurisdiction  mist  be  designated  by  HUD 
as  a  participating  iuiwdictimi. 

To  be  designated  a  participatiRg 
jurisdiction,  a  jucisdiction  most: 

(1)  Have  aa  aU0oation:ttnder  the 
formula.  A  unit  «f  geneod  local 
government  listed  in  Appendix  B  of  diis 
notice  fi.e.,  its  formula  allooatian  is 
between  $500,000  and  $750,000),  must 
provide  the  difference -between  its 
formula  allocation  and  $750,000  or  the 
Stdte  may  provide  (he  shotffall&omits 
allocation  or  from  other  sources  (24  CFR 
92.102); 

(2)  Submitlts  nofioe  of  intent  to 
participate  {24  CHI  92.103);  and 

(3)  Have  a  HUD^approved  bousing 
strategy  (24  CFR  92.10t). 

When  a  jurisdiction  has  complied 
with  the  requirements  of  24  CFR  92.102 
through  92.104  and  the  HUD  Field  Office 
has  approved  the  jurisdiction's  housing 
strategy  in  accordance  wl1}i24'Gm'91. 
the  HUD  Field  Office  will  designate  the 
jurisdiction  as  a  participating 
jiuisdiction. 

n.  Program  Description  Submission 
Requirements 

Under  24  CFR  g2.150(a),  a 
participating  jurisdiction  must  submit  a 
program  description  each  fiscal  year 
within  45  days  of  the  date  of  publication 
of  the  formula  allocations,  and  a 
jurisdiction  that  has  not  yet  been 
designated  as  a  participating  jurisdiction 
must  submit  a  program  description 
within  45  days  of  designation.  Thus,  in 
this  initial  fiscal  year  for  the  HOME 
Program,  all  program  descriptions  are 
due  within  45  days  of  designation  as  a 
participating  jurisdiction. 

ni.  Checlclist  of  Allocation  Threshold 
Submission  Requirements  and  of 
Program  Description  Submission 
Requirements 

(A)  Evidence  of  Meeting  Threshold 
Allocation  Requirement 

A  unit  of  general  local  govemmenf 
listed  in  appendix  B  (i.e.,  that  has  a 
formula  allocation  of  $500,000  or  more, 
but  less  than  $750,000)  must  submit,  with 


its  notice  of  intent  to  participate,  one -or 
more  of  the  following,  as  ^ipiopriate,  vs 
evidence  that  it  has  met  the  tfasasfaold 
allecalicMi  lequiiemeiits  in  24  CFR 
92.102(b): 

(1)  Authorization  from  the  State  to 
transfer  a  portion  of  its  allocation  to  fte 
unit  of  general  local  government; 

(Z)  A-letterfrom  the  govamoror 
designee  indicating  that  the  required 
funds  have  been  approved  andliudgeted 
for  the  unit  of  general  local  government; 

(3)  A  latter  from  the  cfai^  executive 
o^cer  of  the  unit  of  general  local 
government  indicating  that  the  required 
funds  have  been  approved  and 
budgeted. 

(B)  Content  ofPmgram  Description 

In  accordance  with  24  CFR  g2JS0(b), 
the  program  description  must  provide 
the  following  infcwmation: 

(1 )  An  executed  Standard  Form  424: 

(2)  For  a  local  jurisdiction,  the 
estimated  use  of  HOME  funds 
(consistent  with  needs  identified  in  its 
approved  housing  strategy)  for  each  of 
the  following  categories  of  eligible 
activities:  new  consttuotion,  substantial 
rehabilitation,  ofher  rehaljilitation, 
acquisition  (not  involving  new 
construction  or -rehabilitation),  tenant- 
based  rental  assistance  and  an  estimate 
of  whether  units  assisted  will  be  rental 
or  owner-occupied; 

(3)  For  a  State,  a  description  of  how 
the  State  will  distribute  funds 
(consistent  with  needs  identified  in  its 
approved  housing  strategy),  i.e., 
transferring  funds  to  tffher  jurisdictions 
that  do  not  meet  the  participation 
threshold  allocation  level  in  24  CFR 
92.102,  administering  a  competitive 
process,  or  directly  administering 
HOME  funds.  To  the  extent  known. 
States  shoud  identify  the  areas  in  which 
HOME  funds  will  be  used; 

(4)  The  amount  of  HOME  funds  that 
the  jurisdiction  is  reserving  for 
community  housing  development 
organizations.  An  explanation  of  how 
the  jurisdiction  will  work  with 
community  housing  development 
organizations  and  a  description  of  the 
activities  (type  of  activity  and  level  of 
funds]  that  community  housing 
development  organizations  will  be 
undertaking  for  the  jurisdiction; 

(5)  If  the  jurisdiction  intends  to  use 
HOME  funds  for  first- time  homebuyers, 
the  guidelines  for  resale  should  be 
described  as  required  in  24  Ctll 
92.254(a)(4); 

(6)  If  the  jurisdiction  intends  to  use 
HOME  funds  for  tenant-based  rental 
assistance,  a  description  of  how  the 
program  will  be  administered  consistent 
with  the  minimum  guidelines  described 
in  24  CFR  92.211;  -  , 


(7)  If  a  jurisdiction  intends  to  use 
otkerionns  df  investment  not  described 
in  2iGFR«2.205(b),  a  description  of  the 
other  forms  of  investment;  and 

(8)  A  statement  of  the  policy  and 
procedures  to  be  followed  by  the 
jurisdiction  to  meet  the  requirements  for 
affirmative  marketing,  and  establishing 
and  overseeing  a  minority  and  women 
biMiness  outreach  program  under  24 
CFR  tZJSO  and  92.351.  respectively. 
(C)  The-FoiJowing  Certification  Mutt 
Accompany  the  Program  Description 

(1)  A  certification  that,  before 
committing  funds  to  a  project,  the 
jurisdiction  will  evaluate  the  project  in 
accordance  with  guidelines  that  it 
adopts  for  this  pnrpoM  and  will  not 
invest  any  more  HOflffi  funds  in 
combination  -with  oflier  federal 
assistance  than  is  necessary  1o  provide 
affordable  housing; 

(2)  If  applicable,  Ihe  certifications 
required  by  24  CFR  92.209  to  do  new 
construction  to  f  aoilHate  a  -neighborhood 
revitalization  program  for  a  jinisdiction 
that  is  not  identified  in  appendix  A  or  B 
as  authoriaed  to  do  new  construction; 

(3)  If  applicable,  %»  certifications 
required,  bjr^CFR  92.21010  donew 
construction  on  the  basis  of  special 
needs  for  a  jurisdiction  thort  is  not 
identified  in  appendix  A  or  B  as 
authorized  to  do  new  construction; 

(4)  If  the  iorisdiction  intends  to 
provide  tenartt-based  assistance,  the 
cectificalion  required  by  a4CFR  9K.^n; 

(5)  A  certification  tiiat  Hm  submission 
of  the  program  description  is  authorized 
under  state  and  local  law  (as 
applicable),  and  the  jurisdiction 
possesses  the  legal  authority  to  carry 
out  the  HOME  Investment  Partnerships 
Program,  in  accordance  with  the  HOME 
regulations; 

(6)  A  certification  that  it  will  comply 
with  the  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  implementing  regulations  at 
49  CFR  part  24  and  the  requirements  of 
24  CFR  92.353: 

(7)  A  certification  that  the  jurisdiction 
and,  if  applicable,  state  recipients,  will 
use  HOME  funds  pursuant  to  the 
jurisdiction's  approved  housing  strategy 
and  in  compliance  with  all  requirements 
of  24  CFR  part  92; 

(8)  The  certification  with  regard  to  the 
drug-free  workplace  required  by  26  CFR 
part  24,  subpart  F;  and 

(9)  The  certification  required  with 
regard  to  lobbying  required  by  24  CFR 
part  87,  together  with  disclosure  forms, 
if  required  by  part  87. 

If  a  jurisdiction  needs  a  copy  of  the 
regulations,  the  Standard  Form  424,  or 
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language  for  any  required  certincation, 
it  may  obtain  them  from  the  Community 
Planning  and  Development  Division  of 
any  HUD  Field  Office.  i 

IV.  Corrections  to  Deficient  Program 
Descriptions 

If  the  program  description  is  not 
consistent  with  a  participating 
jurisdiction's  approved  housing  strategy 
or  if  the  participating  jurisdiction  has 
failed  to  submit  information  sufficient  to 
allow  HUD  to  make  the  necessary 
determinations  required  by  24  CFR 
g2.150(b){5).  (b)(7)  and  (b)(8).  if 
applicable,  HUD  may  require  the 
participating  jurisdiction  to  furnish  such 
further  information  or  assurances  as 
HUD  considers  necessary  to  find  the 
program  description  and  certifications 
satisfactory.  HUD  will  notify  the 
participating  jurisdiction  in  writing  of 
any  technical  deficiencies  in  the 
program  description.  The  participating 
jurisdiction  must  submit  corrections  or 
additional  information  within  20 
calendar  days  from  the  date  of  HUD's 
letter  notifying  the  participating 
jurisdiction  of  any  such  deficiency. 

As  stated  at  24  CFR  92.151(c),  if  the 
participating  jurisdiction  does  not 
submit  the  supporting  information  under 
24  CFR  92.150(b)(5)  or  (b)(7)  sufficient  to 
show  consistency  with  its  approved 
housing  strategy  or  to  allow  the  required 
HUD  determinations  or  HUD 
disapproves  the  guidelines  under  24  CFR 
92.150(b)(5)  or  the  form  of  investment 
under  24  CFR  92.150(b)(7),  the  Field 


Office  may  approve  the  program 
description  conditionally,  excepting 
those  activities  covered  by  those 
sections  until  such  time  as  the  necessary 
information  is  submitted. 

V.  Suspension  of  Match  Requirement  for 
FY  1992  HOME  Funds 

The  HUD  Appropriations  Act  for  FY 
1992  (Pub.  L  102-139, 105  Stat.  736, 
approved  October  28, 1991)  states  that 
the  Secretary  shall  not,  as  a  condition  of 
assisting  a  participating  jurisdiction 
under  the  HOME  Investment 
Partnerships  Act,  using  amounts 
provided  for  FY  1992  only,  require  any 
contributions  by  or  on  behalf  of  a 
participating  jurisdiction, 
notwithstanding  section  220  of  the 
HOME  Investment  Partnerships  Act. 
Section  220  contains  the  matching 
requirements  for  the  HOME  Program. 
Thus,  24  CFR  92.218  through  92.222  of 
the  program  regulations,  which  relate  to 
the  matching  requirements  of  the 
program,  do  not  apply  to  FY  1992  HOME 
funds  and  participating  jurisdictions  do 
not  have  to  provide  matching 
contributions  for  FY  1992  HOME  funds, 
regardless  of  the  fiscal  year  in  which  the 
FY  1992  HOME  funds  are  drawn  down 
(see  56  FR  65312, 65351,  fn  1.  (December 
16, 1991). 

VI.  Other  Matters 

En  vironmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 


regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and- 
Urban  Development,  room  10276. 451 
Seventh  Street  SW..  Washington.  DC     *■ 
20410-0500. 

Executive  Order  12612,  Federalism. 
The  General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  has 
determined  that  this  notice  does  not 
have  "federalism  implications"  because 
it  does  not  have  substantial  direct 
effects  on  the  States  (including  their 
political  subdivisions),  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government. 

Executive  Order  12602.  the  Family. 
The  General  Counseljas  the  Designated 
Official  under  Executive  Order  12606. 
the  Family,  has  determined  that  this 
notice  does  not  have  potential 
significant  impact  on  family,  formation, 
maintenance,  and  general  well-being. 

Dated:  January  7, 1992. 

Anna  KoadrataB, 

Assistant  Secretary  for  Community  Planning 
ondDe  velopmenL 

atUJNG  CODE  4>10-aMI 
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APPENDIX  A  -  FY  1992  HOME  BASIC  FORMULA  ALLOCATIOI  AMD  RENTAL  BOUSING 

PRODUCTION  SET-ASIDE  FOR  UNITS  OF  GENERAL  LOCAL  GOVERNMENT 

WITH  A  BASIC  FORMULA  ALLOCATION  OF  $750,000  OR  MORE 

ST 

UNIT  OF  GENERAL 
LOCAL  GOVERNMENT 

HOME  BASIC 
FORMULA 
ALLOCATION 
(in  $a,000t) 

AMOUNT  OF  BASIC 
ALLOCATKMI  SET 
ASIDE  FOR  RENTAL 
HOUSING  PRODUCTItm 
(in  $1,000b) 

ST 

UNIT  OF  GENERAL 
J/nCKL  GOVERNMENT 

HOME  BASIC 
FORMULA 
ALLOCATIOR 
(in  $l,OOOs) 

AMOUNT  OF  BASIC 
ALLOCATION  SET 
ASIDE  FOR  RENTAL 
ROUSING  PRODUCTION 
(in  $l,000a) 

AL 

BIRMINGHAM 

2965 

AL 

MOBILE 

1595 

AL 

MONTGOMERY 

1367 

AL 

JEFFERSON  COUNTY 

1286 

AK 

ANCHORAGE 

864 

AZ 

PHOENIX 

4465 

AZ 

MARICOPA  CO.  CONSORTIUM  , 

3239 

AZ 

TUCSON  CONSORTIUM 

3002 

AR 

LITTLE  ROCK 

1135 

CA 

ANAHEIM 

1437 

CA 

BAKERSFIELO 

810 

CA 

BERKELEY 

1416 

CA 

COMPTON 

1012 

CA 

EL  MONTE 

955 

CA 

FRESNO 

2157 

CA 

GLENDALE 

1408 

CA 

HUNTINGTON  BEACH 

881 

CA 

HUNTINGTON  PARK 

838 

CA 

INGLEWOOD 

1186 

CA 

LONG  BEACH 

3929 

CA 

LOS  ANGELES 

35621 

CA 

OAKLAND 

4282 

CA 

OXNARD 

819 

CA 

PASADENA            f 

1198 

CA 

-POMONA 

779 

CA 

RIVERSIDE 

U76 

CA 

SACRAMENTO 

2222 

CA 

SAN  BERNARDINO 

1095 

CA 

SAN  DIEGO 

7157 

CA 

SAM  FRANCISCO 

8206 

CA 

SAM  JOSE 

3569 

CA 

SANTA  ANA 

1620 

CA 

SANTA  BARBARA 

764 

CA 

SANTA  MONICA 

1091 

CA 

SOOTH  GATE 

769 

CA 

STOCKTON 

1331 

CA 

CONTRA  COSTA  COUNTY 

1599 

CA 

FRESNO  COUNTY 

1549 

CA 

KERN  COUNTY 

1786 

CA 

LOS  ANGELES  COUNTY 

13149 

CA 

MARIN  COUNTY 

1257 

CA 

ORANGE  COUNTY 

2555 

CA 

RIVERSIDE  COUNTY 

2331 

CA 

SACRAMENTO  COUNTY 

2663 

CA 

SAN  BERNARDINO  COUNTY 

2506 

•CA 

SAN  DIEGO  COUNTY 

1910 

CA 

SAN  JOAQUIN  COUNTY 

1181 

0 

CA 

0 

CA 

0 

CA 

'      0 

CA 

0 

CA 

0 

CO 

0 

CO 

0 

CO 

0 

CO 

483 

CT 

0 

CT 

882 

CT 

466 

CT 

416  - 

DE 

0 

DE 

772 

FL 

274 

FL 

512 

FL 

635 

FL 

1175 

FL 

17308 

FL 

1387 

FL 

275 

FL 

507 

FL 

213 

FL 

176 

FL 

0 

FL 

0 

FL 

1694 

FL 

3680- 

FL 

1423 

FL 

625 

FL 

381 

FL 

734 

FL 

508 

FL 

0 

FL 

.379 

GA 

0 

GA 

0 

GA 

5407 

GA 

642 

GA 

700 

GA 

0 

GA 

0 

HI 

0 

IL 

262 

IL 

0 

IL 

SANTA  CLARA  COUNTY  1386 

SONOMA  COUNTY  1253 

VENTURA  COUNTY  922 

ALAMEDA  CO.  CONSORTIUM  3176 

SAM  MATEO  CO.  CONSORTIUM  3105 

COLORADO  SPRINGS  1215 

I»NVER  4198 

ADAMS  COUMTT  761 

PUEBLO  CONSORTIUM  812 

BRIDGEPORT  2164 

HARTFORD  2499 

NEW  HAVEN  1994 

WATERBURY  1020 

WILMINGTON  819 
MEW  CASTLE  COUNTY          .   1228 

FT  LAUDERDALE  1132 

GAINESVILLE  784 

MIALEAR  1282 

JACKSCHIVILLB  3876 

MIAMI  5314 

MIAMI  BEACH  1846 

ORLANDO  1113 

ST  PETERSBURG  1640 

TALLAHASSEE  829 

TAMPA  2326 

BROWARD  COUNTY  2324 

DADB  COUNTY  5399 

ESCAMBIA  COUNTY  1015 

HILLSBOROUGH  COUNTY  1655 

ORANGE  COUNTY  1728 

PALM  BEACH  COONTT  1850 

PASCO  COUNTY  783 

POLK  COUNTY  1238 

BREVARD  CO.  CONSORTIUM  1043 

PINELLAS  CO.  CONSORTIUM  1953 

VOLUSIA  CO.  CONSORTIUM  1685 

ALBANY  828 

ATLANTA  5030 

COLUMBUS  1361 

MACON  1161 

SAVANNAH  1560 

DB  KAIB  COUNTY  1909 
GRm  NO.  ATLANTA  CONSORTIUM   2649 

HONOLULU  4746 

CHICAGO  40364 

BAST  ST  LOUIS  984 

PEORIA  896* 
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APPENDIX  A  -  FY  1992  HOME  BASIC  FORMULA  ALLOCATION  AND  RENTAL  BOUSIHO 

PRODUCTION  SET-ASIDE  FOR  UNITS  OF  GENERAL  LOCAL  GOVERNMENT 

WITH  A  BASIC  FORMULA  ALLOCATION  OF  $750,000  OR  MORE 


s 


ST    tmiT  OF  GENERAL 
LOCAI.  aOVERHNEMT 


HOME  BASIC 
FORHDIA 
ALLOCATION 
(in  $1,0006) 


AMOUNT  OF  BASIC 
ALLOCATION  SET 
ASIDE  FOR  RENTAL 
HOUSING  PRODUCTION 
(in  $1,000b> 


ST 


UNIT  OF  GENERAL 
LOCAL  GOVERNMENT 


HONE  BASIC 
FORMULA 
ALLOCATION 
(in  $1,000b) 


AMOUNT  OF  BASIC 
ALLOCATION  SET 
ASIDE  FOR  RENTAL 
HOUSING  PRODOCTIOM 
(in  $l,000«) 


n. 

XL 
XL* 
XL 
X* 

x& 
a 

xa 
xa 
xa 
xa 

XA 

u 

18 
R 

n 

R 
LA 

LA 
LA 
LA 

NO 
WD 
MD 
MD 
NO 
NA 


MA 
HA 


MA 
MA 
MA 
MA 
NA 
MA 
MA 
MA 
MX 
MX 
MX 
MX 


ROCKFORD  907 

COOK  COUNTY  4679 

DU  PAGE  COUNTY  1443 

MADISON  COUNTY  1272 

ST  CLAIR  COUNTY  986 

LAKE  COUNTY  CONSORTIUM  1283 

BVANSVILLE  939 

FORT  WAYNE  1074 

GARY  1454 

INDIANAPOLIS  4315 

SOUTH  BEND  CONSORTIUM  1068 

DES  MOINES  1207 

KANSAS  CITY  1105 

WICHITA  1680 

LBKINGTOH-FAYETTE  COUNTY  1414 

LOUISVILLE  ' 2996 

JEFFERSON  COUNTY  1172 

BATON  ROUGE  2219 

MEW  ORLEANS  7901 

SHRBVBPORT  1529 

JEFFERSON  PARISH  1849 

BALTIMORE  10333 

ANNE  ARUNDEL  COUNTY  946 

BALTIMORE  COUNTY  2463 

MONTGOMERY  COUNTY  1842 

PRINCE  GEORGES  COUNTY  2767 

BOSTON  7838 

BROCKTON  902 

CAMBRIDGE  1137 

FALL  RIVER  1174 

LAWRENCE  952 

LOWELL  970 

LYNN  940 

NEW  BEDFORD  1298 

SOMBRVILLE  924 

SPRINGFIELD  1861 

WORCESTER  1627 

HOLYOKE  CONSORTIUM  1035 

MALDEN  CONSORTIUM  2027 

NEWTON  CONSORTIUM  1490 

QUINCY  CONSORTIUM  993 

ANN  ARBOR  870 

DETROIT  _  14658 

FLINT                 -  1378 

GRAND  RAPIDS  1367 


0 

MI 

0 

MI 

0 

MI 

0 

MI 

8 

MI 

0 

MI 

0 

MH 

0 

Mi 

0 

Ml 

0 

Ml 

0 

MS 

0 

MO 

8 

MO 

0 

MO 

0 

MO 

8 

HE 

0 

HE 

0 

HV 

0 

HV 

0 

HV 

0 

HM 

2317 

MJ 

8 

HJ 

767 

HJ 

436 

HJ 

379 

HJ 

2148 

HJ 

179 

HJ 

552 

HJ 

278 

HJ 

237 

HJ 

229 

HJ 

258 

HJ 

292 

HJ 

415 

HJ 

394 

HJ 

730 

HJ 

219 

HJ 

1060 

HJ 

984 

HJ 

594 

HN 

398 

HY 

0 

NY 

0 

NY 

0 

HY 

XALAMAIOO  751 

LAHSIHG  1011 

SAGINAW  043 

GEHESEB  COUNTY  968 

OAKLAND  COUNTY  1410 

WAYNE  COUNTY  1487 

MIHNBAP0U8  3441 

ST  PAUL  1078 

DAKOTA  CO.  CmSORTIUM  1927 

HENNEPIN  CO.  CCWSORTIUN  1689 

JACKSOH  1S67 

KANSAS  CITY  2986 

SPRINGFIELD  864 

ST  LOOIS  5532 

ST  LOOIS  COUNTY  2574 

LINCOU  901 

OMAHA  1987 

LAS  VEGAS  1107 

RENO  761 

CLARK  COUNTY  CONSORTIUM  1499 

MANCHESTER  755 

CAMDEN  1495 

BAST  ORANGE  1209 

ELIZABETH  1409 

IRVINGnW  JB97 
JERSEY  CITY             .     3688 

NEWARK  7150 

PASSAIC  1110 

PATERSON  2691 

TRENTON  1228 

BERGEN  COUNTY  3541 

BURLINGTON  COUNTY  1039 

CAMDEN  COUNTY  1067 

ESSEX  COUNTY  1543 

GLOUCESTER  COUNTY  826 

MIDDLESEX  COUNTY  915 

MONMOUTH  COUNTY  1411 

HUDSON  CO.  CONSORTIUM  4453 

OCEAN  CO.  CONSORTIUM  1356 

UNION  CO.  CONSORTIUM  1669 

ALBUQUERQUE  2030 

ALBANY  1055 

BABYLON  TOWN  806 

BUFFALO  8084. 

ISLIP  TOWN  1138 
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APPENDIX  A 

>  FY  1992  BOMB  BASIC  FORMULA  ALLOCATION  AND  RERTAL  HOUSING 

1 

PRODUCTION  SET-ASIDE  FOR  UNITS  OF  GEMERAL  LOCAL  GOVERRMEMT 

1 

WITH  A  BASIC  FORMULA  ALLOCATION  OF  $750,000  OR  MOKE 

ST 

UNIT  OF  GENERAL 

HOME  BASIC 

AMOUNT  OF  BASIC 

ST 

UNIT  OF  GENERAL 

HOME  BASIC 

AMOUNT  OF  BASIC     1 

LOCAL  GOVERNMENT 

FORMULA 

ALLOCATION  SET 

LOCAL  GOVERNMENT 

ALLOCATION  SET      H 

ALLOCATION 

ASIDE  FOR  RENTAL 

ALLOCATION 

ASIDE  FOR  RENTAL    R 

(In  $l,000t) 

HOUSING  PRODUCTION 

(in  $1,0001) 

HOOSING  PRODUCTION  1 

(In  $1,000«) 

(in  $l,000s)       H 

MY 

HOUNT  VERNON 

1017 

672 

PA 

READING 

•71 

mr 

NEW  YORK 

127981 

66967 

PA 

3942 

mr 

ROCHESTER 

2913 

PA 

BEAVER  COUNTY 

929 

HY 

SYRACUSE 

1909 

-  0 

PA 

CHESTER  COONTT 

1144 

NY 

UTICA 

S03 

PA 

1071 

NY 

YORKERS 

2074 

1292 

PA 

LUZERNE  COONTT 

1107 

NY 

NASSAU  COUNTY 

4232 

2530 

PA 

MOHTGOMERY  COUNTY 

1489 

NY 

ORANGE  COUNTY 

79C 

PA 

1074 

NY 

ROCKLAND  COUNTY 

945 

270 

PA 

1192 

NY 

2084 

415 

PA 

BUCKS  COONTT  COHSORTIOM 

1542 

NY 

WESTCHESTER  COUNTY 

1746 

1088 

PA 

DELAWARE  CO.  CONSORTIUM 

2502 

NY 

ERIE  COURTY  CCWSORTZUN 

1021 

PA 

1348 

NY 

MORROE  COUNTY  CONSORTIUM      134S 

487 

RI 

PROVIDENCE 

2151 

NY 

ONONDAGA  CO.  CORSORTIUM 

833 

SC 

852 

117 

NY 

SCHERECTAOT  CONSORTIUM 

1467 

SC 

COLUMBIA 

827 

NC 

CHARLOTTE 

2124 

SC 

GREENVILLE  COONTT 

1043 

NC 

DURHAM 

1047 

274 

TN 

CHATTANOOGA 

.1409 

NC 

GREBRSBORO 

987 

TN 

XNOXVILU 

1560 

NC 

RALEIGH 

965 

TN 

MEMPHIS 

5800 

NC 

WIHSTOH-SALEM 

1052 

TN 

NASRVILU-OAVZOSON  COONTT     2997 

0  , 

OH 

AKROR 

1937 

TX 

AOSVZH 

2868 

0 

OH 

778 

TX 

BEAONOMT 

840 

OH 

CINCINNATI 

4743 

IX 

BRONNSVILU 

1067 

OH 

CLEVELAND 

7921 

TX 

OmPDS  CNRZSTI 

1788 

OH 

COLUMBUS 

4843 

TX 

6611 

OH 

DAYTON 

2178 

TX 

EL  PASO 

3798 

OH 

SPRINGFIELD 

775 

0 

TX 

FORT  NORTH 

2507 

0 

OH 

TOLEDO 

2792 

TX 

MOOSIOH 

10757 

OH 

YOUNGSTONN 

1112 

TX 

LAREDO 

1245 

OH 

CUYAHOGA  COUNTY 

1612 

TX 

LOBBOCK 

1066 

OR 

913 

Wt 

SAN  ANTONIO 

6711 

OH 

HAMILTON  COURTY 

1443 

TX 

WACO 

896 

OH 

MOHTGOMERY  CO.  CORSORTIUM     1293 

ft 

TX 

HARRIS  COONTT 

1779 

OH 

SUMMIT  CO.  CONSORTIUM 

789 

TX 

HIDALGO  COONTT 

1926 

OH 

TRUMBULL  CO.  CCWSORTIUM 

1045 

TX 

TARRANT  COUNTY 

934 

OK 

OKLAHOMA  CITY 

2504 

01 

SALT  LAKE  tlTt 

1410 

OK 

TULSA 

2007 

or 

SALT  TAKE  CO.  CONSORTIUM      1553 

OR 

860 

m 

UTAH  VALLEY  OMSORTIUM 

1190 

OR 

1026 

VA 

ALEXANDRIA 

771 

OR 

EUGERK  CORSORTIUM 

1206 

VA 

NEWPORT  NEWS 

1089 

OR 

PORTLARD  CORSORTIUM 

4297 

VA 

NORFOLK 

*   2671 

PA 

784 

VA 

1017 

PA 

ERIE 

1011 

VA 

RICHMOND 

2146 

FA 

PBILAOBLPRIA 

18195 

2946 

VA 

ROANOKE 

756 

PA 

PITTSBURGH 

4375 

0 

VA 

VIRGINIA  BBACB 

1160 

S. 

o 

s 

I 
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APPEHDIX  A  -  F«  1992  HC3KE  BASIC  FORMULA  ALLOCATIOM  AJTO  REHTAIi  HOUSIHO 

PRODUCTIOR  SET-A8IDB  FOR  UNITS  OF  GENERAL  LOCAL  GOVERNMENT 

WITH  A  BASIC  FORMULA  ALLOCATION  OF  $750,000  OR  MORE 


ST 

OBIT  or  GENERAL 

LOCAL  GOVIRaMEra 

VK 

ARLiiRnoii  cotnm 

VA 

FAIRFAX  COUHTT 

lU 

SEATTLE 

m 

SPOXAIIB 

m 

TACONA 

m 

CLARK  COOHW 

m 

mk 

riBRCB  COOMTT 

tm 

8N0B0NISH  COORTY 

HOME  BASIC 
.FORMULA 
ALLOCATION 
(In  91,000b) 


AMOUNT  OF  BASIC 
ALLOCATION  SET 
ASIDE  FOR  RBRTAL 
NOOSING  PRODUCTION 
(in  $1,0008) 


ST 


UNIT  OF  GENERAL 
LOCAL  GOVIRHKBNT 


HOME  BASIC 
FORHDIA 
ALLOCATION 
(In  91,9001) 


AMOUNT  OF  BASIC 
ALLOCATION  SIT 
ASIDI  FOR  RENTAL 
BOOSING  PRODUCTION 
(In  $1,000«) 


1092 
1771 
3929 
1411 
i3SS 
977 
2117 
1992 
1023 


398 

NI 

MADISON 

12CC 

37S 

WI 

MILHAOISE 

9261 

7t2 

PR 

1124 

0 

PR 

CA6UAS  NUNICIPIO 

0 

PR 

CAROLINA  NUNICIPIO 

1057 

0 

PR 

MATA8UEI  NUNICIPIO 

1147 

0 

PR 

PONCE  MUNICIPIO 

1491 

0 
0 

PR 

SAM  JUAN  MUNICIPIO 

C195 

29 


Total 


813910 


1689S2 


I 


§ 

a. 


ts 


ST 


APPENDIX  B  -  FT  1992  HOME  BASIC  FORMUIA  ALLOCATION  AND  RENTAL  HOUSING 
PRODUCTION  SET-ASIDE  FOR  UNITS  OF  GENERAL  LOCAL  GOVERNMENT 
NITH  A  BASIC  FORMULA  ALLOCATION  FROM  $500,000  TO  $750,000 


UNIT  OF  GENERAL 
LOCAL  GOVERNMENT 


HOME  BASIC 
FORMULA 
ALLOCATION 
(in  $1,0008) 


AMOUNT  OF  BASIC 
ALLOCATION  SET 
ASIDE  FOR  RENTAL 
HOUSING  PRODUCTION 
(in  $l,OOOs) 


ST 


UNIT  OF  GENERAL 
LOCAL  GOVERNMENT 


HOME  BASIC 
FORMULA 
ALLOCATION 
(in  $l,000a) 


AMOUNT  OF  BASIC 
ALLOCATION  SET 
ASIDE  FOR  RENTAL 
HOUSING  PRODUCTION 
(In  $1,000») 


AL 

AL 
AR 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CX 
CA 
CA 


CA 
CA 
CA 
CA 
CO 
CO 
Ct 
Ct 
FL 
FL 
Ft 
Ft 
Ft 
6A 
QA 
ID 
It 
It 
Zt 
IN 
III 

n 

xa 

ZA 

xs 

R 

tA 
tA 
tA 

Ml 


HUNTSVILLE 

74S 

TUSCALOOSA 

C90 

PINE  BLUFF 

S33 

ALHAMBRA 

COl 

BURBAMX 

CC9 

CHULA  VISTA 

74t 

COSTA  MESA 

447 

EL  CAJON 

(49 

FULLERTON 

411 

GARDEN  GROVE 

491 

BANTBORNE 

594 

vnmooo 

$49 

MODESTO 

711 

S74 

OCEAMSIDS 

414 

ONTARIO 

S41 

RICHMOND 

734 

SALINAS 

443 

SANTA  CLARA 

S34 

SANTA  ROSA 

432 

SUNNTVAtE 

544 

lORRANCB 

4S2 

VALLBJO 

SSO 

AURORA 

420 

BOULDER 

St7 

NEW  BRITAIN 

4S3 

STAMFORD 

4S4 

OATTONA  BEACH 

400 

NOUTNOOD 

412 

NEST  PALM  BEACH 

S73 

LIE  COUNTY 

S29 

SARASOTA  CO.  CONSORTIUM 

737 

ATHENS 

533 

AUGUSTA 

725 

BOXSB 

534 

DECATUR 

442 

SPRINGFIELD 

459 

NXLt  COUNTY 

591 

BtOOMINGTON 

539 

HAMMOND 

544 

HUNCIB 

434 

LAKE  COUNTY 

425 

442 

TOPBXA 

407 

COVINGTON 

572 

AtlXAMDRIA 

544 

lAFAYBTTX 

570 

MONROE 

417 

PORTLAND 

441 

0 

0 

0 

194 

32S 

224 

304 

105 

198 

240 

253 

349 

0 

280 

0 

91 

421 

157 

274 

363 

292 

235 

82 

0 

0 

187 

244 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

121 

0 

0 

0 

0 

0 

'  0 

0 

0 

0 

0 


MI  PONTIAC  441 

MI  MACOMB  COUNTY  «40 

MN  DULUTH  «17 

MN  ST  LOUIS  CO.  CONSORTIUM  697 

NJ  ATLANTIC  CITY  633 

NJ  PERTH  AMBOY  604 

NJ  MORRIS  COUNTY  709 

NJ  SOMERSET  COUNTY  568 

NY  BINGHANTON  576 

NY  NEW  ROCHELLB  701 

NY  NIAGARA  FALLS  707 

NY  DUTCHESS  COUNTY  478 

NC  FATETTEVILLB  481 

NC  HIGH  POINT  527 

NC  NILMINGTOh  558 

OH  EAST  CLEVELAND  604 

OH  HAMILTON  CITY  566 

OR  LAKE  COUNTY  549 

OH  STARK  COUNTY  561 

OX  LANTON  563 

OR  SALEM  5'8 

PA  HARRISBURQ  458 

PA  LANCASTER  576 

PA  SCRANTON  44* 

PA  BERKS  COUNTY  644 

RI  PANTUCKET  486 

SC  GREENVILLE  561 

SC  NORTH  CHARLESTON  561 

TX  ABILENE  563 

TX  AMARIttO  728 

TX  ARLINOTON  718 

TX  GALVESTON  553 

TX  MC  ALLEN               '  593 

TX  ODESSA  524 

TX  WICHITA  FALLS  540 

TX  BEXAR  COUNTY  595 

VA  CHESAPEAKE  404 

VA  HAMPTON  705 

VA  KBNRICO  COUNTY  483 

WA  SPOKANE  COUNTY  704 

WV  HUNTINGTON  527 

WI  GREEN  BAT  591 

WI  RACINE  .  558 

WI  MILWAUKEE  COUNTY  439 

PR  AGUADILLA  559 

PR  ARBCIBO  544 

PR  GUAYNABO  MUNXCIPIO  541 

Totals  59190 


0 

0 

0 

0 

95 

429 

238 

184 

0 

444 

"0 

93 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

102 

0 

0 

-0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

4548 
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APPENDIX  -  C  -  rX  1992  ROMB  BASIC  FORMDIA  ALLOCATION  AND 
RENTAL  ROUSING  PRODOCTION  SET-ASIDE  TOR   STATES 


STATE 


HOKE  BASIC 

FORMULA 

ALLOCATICm 


AMOUNT  OF  BASIC  ALLOCATION 
SET  ASIDE  FOR  RENTAL  HOUSING 
PRODUCTION  (In  $1,000«) 


ALABAMA 

14751  / 

ALASKA 

3000 

ARIZONA 

4157 

ARKANSAS 

11164 

CALIFORNIA 

42694 

COLORADO 

6738 

CONNECTICUT 

8952 

DELAWARE 

3000 

D.C. 

7013  ••• 

FLORIDA 

15214 

GEORGIA 

18398 

HAWAII 

3000 

IDAHO 

3479 

ILLINOIS 

21805 

INDIANA 

12767 

IOWA 

9645 

KANSAS 

6561 

KENTUCKY 

15390 

LOUISIANA 

13501 

MAINE 

5153 

MARYLAND 

6149 

MASSACHUSETTS 

16237 

MICHIGAN 

21325 

MINNESOTA 

6909 

MISSISSIPPI 

13863 

MISSOURI 

12538 

MONTANA 

3981  ••• 

0 
34 

43 

0 

12621 

0 

4979 

0 

1224 

321 

388 

203 

0 

1077 

89 

92 

0 

0 

0 

0 

729 

8978 

141 

87 

153 

190 

0 


STATS 


HOME  BASIC 

FORMULA 

ALLOCATION 


AMOUNT  OF  BASIC  ALLOCATION 
SET  ASIDE  FOR  RENTAL  ROUSING 
PRODOCTION  (in  $1,0008) 


NEBRASKA 

NEVADA 

NEW  HAMPSHIRE 

NEW  JERSEY 

NEW  MEXICO 

NEW  YORK 

NORTH  CAROLINA 

NORTH  DAKOTA 

OHIO 

OKLAHOMA 

CREGm 

PENNSYLVANIA 

RHODE  ISLAND 

SOUTH  CAROLINA 

SOUTH  DAKOTA 

TENNESSEE 

TEXAS 

UTAH 

VERMONT 

VIRGINIA 

WASHINGTON 

WEST  VIRGINIA 

WISCONSIN 

WYOMING 

PUERTO  RICO 

Totals 


3592 
3000 
3358 

11052 

5022 
31992 
22348 

3500  ••• 
23899 

9970 

6928 
22738 

3812 
12356 

3559  ••• 
14664 
33638 

3000 

3500  ••• 
13448 

9318 

9651 
12137 

3500  ••• 

9634 

587000 


0 
0 

642 
4732 

102 
4667 

213 

0 

48 

0 

0 

588 

302 

59 

0 

0 

146 
0 

234 

536 

39 

0 

145 
0 
0 

43800 


$500,000  ADDED  TO  A  STATE'S  HOME  BASIC  FORMULA  ALLOCATION  BECAUSE  THERE  WAS  NO  UNIT  OF  GENERAL  lOCAL  GOVERNMENT 
ELIGIBLE  FOR  A  HOME  ALLOCATICm  WITHIN  THE  STATE 
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APPENDIX  D  -  FY  1992  AREAS  AMD  UNITS  OF  GENERAL  LOCAL  GOVERNMENT 

WHERE  STATES  MAY  USE  HOME  FUNDS 

FOR  HEW  CONSTRUCTION  ^ 


ST 


NAME 


ST 


NAME 


ST 


NAME 


ST 


NAME 


AK  JUNEAU  BOROUGH  CA 

AZ  SANTA  CRUZ  COUNTY  CA 

CA  LOS  ANGELES  COUNTY      **    CA 

CA  MONTEREY  COUNTY         ••    CA 

CA  SANTA  BARBARA  COUNTY    «•    CA 

CA  SANTA  CRUZ  COUNTY       *•    CA 

CA  SOLANO  COUNTY  ••    CA 

CA  SAN  BENITO  COUNTY  CA 

CA  SAN  LUIS  OBISPO  COUNTY  CA 

CA  ANTIOCH  CA 

CA  BALDWIN  PARK  CT 

CA  BELLFLOWER       .  CT 

CA  BUENA  PARK  CT 

CA  CARSON  CT 

CA  CHICO  ,  CT 

CA  CORONA  CT 

CA  DAVIS  CT 

CA  DOWNEY  CT 

CA  ENCINITAS  CT 

CA  ESCONDIDO  CITY  CT 

CA  FAIRFIELD  CT 

CA  GAROENA  CT 

CA  IRVINE  CT 

CA  LA  MESA  CITY  CT 

CA  LAKEWOOD  CT 

CA  LANCASTER  CT 

CA  LIVERMORE  CT 

CA  LOMPOC  CT 

CA  MONTEBELLO  CT 

CA  MONTEREY  PARK  DC 

CA  MOUNTAIN  VIEW  FL 

CA  NAPA  CITY  QA 

CA  NEWPORT  BEACH  GA 

CA  NORWALK  CA 

CA  ORANGE  GA 

CA  PALO  ALTO  HI 

CA  PICO  RIVERA  HI 

CA  RANCHO  CUCAMOHGA  XL 

CA  REOONDO  BEACH  IL 

CA  ROSEVILLE  XL 

CA  SANTA  CLARIIA  IL 

CA  SANTA  CRUZ  XL 

CA  SANTA  MARIA  IL 

CA  SANTEE  IL 


SIMI  VALLEY 

THOUSAND  OAKS 

TULARE 

UPLAND 

VENTURA 

VISTA 

WEST  COVIHA 

WESTMINSTER 

WHITTIER         '' 

WOODLAND 

HARTFORD  COUNTY 

MIDDLESEX  COUNTY 

NEW  HAVEN  COUNTY 

LITCHFIELD  COUNTY 

TOLLAND  COUNTY 

WINDHAM  COUNTY 

BRISTOL 

OANBURY 

EAST  HARTFORD 

FAIRFIELD 

GREENWICH 

HAMDEN  TOWN 

MANCHESTER 

MIDDLETOWN 

MILFORD 

NORWALK 

STRATFORD 

WEST  HARTFORD 

WEST  HAVEN 

DISTRICT  OF  COLUMBIA 

SUNRISE 

CHEROKEE  COUNTY 

COWETA  COUNTY 

TROUP  COUNTY 

WALTON  COUNTY 

KAUAI  COUNTY 

MAUI  COUNTY 

BERWYN 

CHICAGO  HSIGBTS 

DES  PLAINES 

EVANSTON 

OAK  LAWN 

OAK  PARK 

SKOKIE 


** 


IN 

WEST  LAFAYETTE 

NJ 

BLOOHFIELD 

XA 

IOWA  CITY 

NJ 

CHERRY  HILL 

MD 

FREDERICK  COUNTY 

•  * 

NJ 

CLIFTON 

MD 

CALVERT  COUNTY 

NJ 

EDISON 

MD 

CHARLES  COUNTY 

NJ 

HAMILTON 

MD 

TALBOT  COUNTY 

NJ 

LONG  BRANCH 

MD 

FREDERICK 

NJ 

MILLVILLE 

MA 

BERKSHIRE  COUNTY 

•• 

NJ 

NEW  BRUNSWICK 

MA 

BRISTOL  COUNTY 

•• 

NJ 

OLD  BRIDGE  TOWNSHIP 

MA 

ESSEX  COUNTY 

•  • 

NJ 

PARSIPPANY-TROYHXLLS 

MA 

HAMPDEN  COUNTY 

•  * 

NJ 

SAYREVILLE 

MA 

HAMPSHIRE  COUNTY 

*• 

NJ 

VINELAND 

MA 

MIDDLESEX  COUNTY 

** 

NJ 

WAYNE  TOWNSHIP 

MA 

NORFOLK  COUNTY 

•  • 

NJ 

WOODBRIDQE 

MA 

PLYMOUTH  COUNTY 

*• 

NM 

SANTA  FE 

MA 

SUFFOLK  COUNTY 

■  * 

NY 

NASSAU  COUNTY          •• 

MA 

WORCESTER  COUNTY 

** 

NY 

ROCKLAND  COUNTY         •• 

MA 

BARNSTABLE  COUNTY 

» 

NY 

WESTCHESTER  COUNTY      •• 

MA 

FITCHBURO      ^ 

NY 

PUTNAM  COUNTY 

HA 

FRAMINGHAM      ^ 

NY 

HUNTINGTON  TOWN 

MA 

GLOUCESTER 

NY 

NEWBURGH 

MA 

HAVERHILL 

NY 

POUQHKEEPSIE 

MA 

LEOMINSTER 

NY 

WHITE  PLAINS 

MA 

NORTHAMPTON 

NC 

FRANKLIN  COUNTY 

NA 

PITTSFIELO 

NC 

GRANVILLE  COUNTY 

MA 

SALEM 

NC 

CHAPEL  HILL 

MA 

WESTFIELO 

OH 

BOWLING  GREEN 

MI 

CLINTON  TWP 

PA 

ABINGTOH 

MS 

ADAMS  COUNTY 

PA 

LOWER  MERION 

MS 

LEFLORE  COUNTY 

PA 

STATE  COLLEGE 

MS 

YAZOO  COUNTY 

RI 

BRISTOL  COUNTY 

MO 

ST  LOUIS  COUNTY 

** 

RI 

CRANSTOI 

NH 

BILLSBOROUOB  COUNTY 

*• 

RI 

EAST  PROVIDENCE 

NB 

STRAFFORD  COUNTY 

** 

RI 

WOONSOCKET 

NH 

CHESHIRE  COUNTY 

SC 

CLARENDON  COUNTY 

NB 

DOVER 

TX 

MAVERICK  COUNTY 

NB 

NASHUA 

TX 

PHARR 

NH 

ROCHESTER 

VT 

CHITTENDEN  COUNTY    .   •• 

NJ 

CUMBERLAND  COUNTY 

•  * 

VT 

BURLINGTON 

NJ 

MERCER  COUNTY 

•  « 

VA 

LOUDOUN  COUNTY 

NJ 

MORRIS  COUNTY 

*• 

VA 

CHARLOTTESVILLE 

NJ 

PASSAIC  COUNTY 

•  • 

VA 

SUFFOLK 

NJ 

HUNTERDON  COUNTY 

WI 

WASHINGTON  COUNTY 

NJ 

SUSSEX  COUNTY 

•*    INCLUDES  AS  ELIGIBLE  FOR  NEW  CONSTRUCTION  ONLY  THE  PART  OF  THE  COUNTY  REMAINING  AFTER  lAKIHO  OUT  METROPOLITAN  CITIES,  URBAN  COUNTIES,  AMD  CONSORTIA. 
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^    STATES   MAY  ALSO   OSE   THIER   HONE   FOHOS   FOR  NEW   CONSTRUCTION 
APPDENDICES  A  AND  B 

[FR  Doc.  92-743  Filed  1-10-82;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Tranatt  Admlniatration 

[Docket  90-A] 

Recommended  Fire  Safety  Practicea 
for  TranaR  Bua  and  Van  Materiala 
Selection 

aocnCy:  Federal  Transit  Administration. 

DOT. 

ACnow;  Notice,  request  for  comments. 

SUIMNARY:  The  Federal  Transit 
Administration  (FTA)  after  receiving 
public  comments  from  a  published 
notice,  is  recommending  practices  for 
testing  flammability  and  smoke 
emission  characteristics  of  materials 
used  in  the  construction  of  transit  buses 
and  vans.  These  recommendations  are 
based  on  the  Volpe  National 
Transportation  Systems  Center's 
"Proposed  Guidelines  for  Flammability 
and  Smoke  Emission  Specifications",  a 
version  of  which  the  rapid  rail  transit 
and  light  rail  transit  industry  uses  on  a 
voluntary  basis.  The  guidelines  have 
been  prepared  to  enable  the  transit 
industry  to  select  materials  for  buses 
and  vans  that  minimiTo  the  effect  of 
fires.  In  addition,  FTA  is  requesting 
additional  comment  on  testing  for  Hre 
retardants  in  foam  materials  under 
certain  conditions  since  established 
tests  are  intended  for  textile  materials. 
dates:  Effective  date:  lanuary  13, 1992. 
Comments  relating  to  die  suitability  of 
test  methods  for  evaluating  retention  of 
Are  retardant  chemicals  in  foam 
materials^must  be  submitted  on  or 
before  March  13, 1992. 
AOOIICSSCS:  Comments  should  be  sent 
to  Docket  90-A,  Room  9316,  OfRce  of 
Ctaet  Counsel,  Federal  Transit 
Administration.  400  7th  St^  SW; 
Washington,  DC  20590. 
POM  FURTHER  IRFORMATWN  CONTACT 
Franz  K.  Gimmler,  Deputy  Associate 
Administrator  for  Safety,  or  Roy  Field, 
Office  of  Safety,  (202)  366-2896. 
SUPPLEMENTARY  INFORMATION: 

A.  Overview 

This  notice  provides 
recommendations  for  testing 
flammability  and  smoke  emission 
characteristics  of  materials  used  in  the 
construction  of  transit  buses  and  vans. 
The  recommendations  are  set  forth  in  a 
table,  printed  below.  Before  that  table, 
however,  is  a  "Background"  section 
explaining  the  genesis  of  this  notice  and 
discussing  the  comments  to  the  docket; 
a  "Scope"  section  indicating  that  the 
recommendations  are  designed  to  affect 
the  selection  practices  for  materials 
procured;  and  an  "Application"  section 


indicating  the  types  of  vehicles  covered 
by  the  notice.  Tlie  next  section  desk 
with  the  reoommended  proceduict.  and 
is  followed  by  the  table.  Followii^  the 
table  is  a  list  of  notes  referenced  in  the 
table,  and  following  that  are  thesourcea 
of  test  procedures  listed  in  the  tsUe. 
The  final  section  includes  definitiont  fd 
terms  used  in  the  notes  and  the  table. 

B.  Background 

On  July  2, 1990  the  Federal  Transit 
Administration  (FTA)  published  a  notioe 
and  request  for  public  comment  on 
"Recommended  Fire  Safety  Practices  for 
Transit  Bus  and  Van  Materials 
Selection,"  (55  FR  27402).  That  notice 
proposed  recommendations  for  testing 
the  flammability  and  smoke  emission 
characteristics  of  materials  used  m  the 
construction  of  transit  buses  and  vans. 
Like  the  "Recommended  Fire  Safety 
Practices  for  Heavy  Rail  and  Li^  Rafl 
Transit  Materials  Selection,"  on  wdnch 
they  are  based,  these  Recommended 
Practices  are  not  regulatory  in  nature. 
Rather,  these  are  voluntary 
Recommended  Practices  that  are 
intended  to  be  used  to  assess  the  &e 
risk  of  materials  used  in  transit  buses 
and  vans.  They  are  small  scale 
laboratory  tests  intended  for  use  in 
screening  materials  and,  as  such,  do  aM 
duplicate  actual  fire  conditions. 
However,  their  use  will  result  in  the 
selection  of  more  fire  resistant 
matenals,  which  will  minimize  dw  fire 
flireat  in  transit  buses  and  vans  and 
thereby  reduce  the  injuries  and  property 
damage  resulting  from  transit  vehkie 
fires.  Moreover,  issuance  of  the  notice  at 
this  time  is  consistent  with  the 
Department  of  Transportation's  position 
on  promoting  safety  in  transportatioa 

Similar  guidelines  have  been 
published  by  the  Federal  Railroad 
Administration  for  railroad  passenger 
cars  and  in  the  National  Fire  Protection 
Association  NFPA  130  Standard  for 
Fixed  Guideway  Transit  Systems.  FTA 
plans  in  the  future,  if  necessary,  to 
update  these  Recommended  Fire  Safety 
Practices  to  respond  to  the  Nationid 
Highway  Traffic  Safety  Administration 
'  research  and  rulemaking  relative  to 
Federal  Motor  Vehicle  Safety  Standard 
No.  302.  In  response  to  commente,  FTA 
has  made  three  major  substantive 
changes  to  the  Recommended  Practices. 
These  changes  delete  the  requirement 
for  vehicle  windows  to  be  included  in 
the  Recommended  Practices;  revise  the 
floor  covering  requirement  to  meet  only 
one  test,  namely,  the  E-648;  and 
incorporate  an  aging  test  for  seat 
cushions.  These  changes,  and  two  minor 
editorial  changes,  are  discussed  more  , 
fully  below. 


Twelve  organizations  responded  to 
dwjuly  2, 1990  Notice.  Responding 
organizations  included  seven  materials 
•tqqiliers.  two  transit  authorities,  one 
seating  manufacturer,  a  state 
Department  of  Transportation  and  a 
consulting  firm.  All  but  one  of  the 
commenting  organizations  fully 
siqiported  ^e  adoption  of  the 
Reooamended  Practices.  After  careful 
review  of  the  responses.  FTA  has 
diosen  not  to  adopt  some  comments.  For 
Ihe  most  part,  the  comments  that  were 
net  adopted  concerned  the  following: 
Indusion  of  toxicity  requirements  for 
achicle  materials,  expanding  the  scope 
of  the  Recommended  Practices  and 
mod%nB  certain  aspects  of  the 
perfonnance  criteria.  FTA's  goal  in 
issuing  the  Recommended  Practices  is  to 
auggest  a  means  for  providing  the 
traveling  public  and  transit  employees 
tvidi  the  highest  practical  degree  of 
adfety.  It  is  FTA's  opinion  that  the 
comments  not  adopted  would  not  further 
this  goal. 

The  only  response  which  did  not  fully 
•opport  the  adoption  of  the 
Recommended  Practices  was  provided 
i^a  seating  manufacturer.  The 
Qomments  provided  by  this  responder 
ware  concerned  with  the  availability  of 
aaitable  materials.  This  included 
product  performance,  reliability,  and 
cost.  Similar  concerns  were  also  raised 
and  addressed  in  the  development  of  the 
Receraaended  Practices  for  rail 
¥rtiiriri  As  evidenced  by  their  adoption 
into  TaH  transit  authorities,  there  are 
suitable  materials  available  at  no  major 
tecrease  in  cost. 

Two  commentors  suggested  the 
indusion  of  toxicity  requirements.  FTA 
ncognizes  the  need  to  address  this 
issue,  but  because  of  its  complexity,  is 
■nt  able  to  do  so  in  the  Recommended 
hactices.  Instead,  in  an  effort  to 
respond  to  transit  industry  needs  FTA 
initiated  a  program  to  develop 
guidelines  for  assessing  the  combustion 
lexicity  of  materials.  Recogiiizing  the 
scope  and  extreme  complexity  of  this 
issue.  FTA  has  requested  the  National 
Research  Council's  (NRC) 
Transportation  Research  Board  and 
Materials  Advisory  Board  of  the 
Commission  on  Engineering  and 
Technical  Systems  to  assist  in 
addressing  this  issue.  In  response  to  this 
request,  the  NRC  has  established  a 
Committee  on  Toxicity  Hazards  of 
Materials  Used  in  Rail  Transit  Vehicles. 
This  committee,  consisting  of 
rqjresentatives  of  industry  and 
academia,  is  reviewing  the  present  state 
of  knowledge  of  combustion  toxicity, 
identifying  specific  toxicity  hazards 
related  to  the  use  of  polymeric  materials 
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in  transit  vehicles,  and  recommending  a 
plan  of  action  for  developing  guidelines 
for  testing  materials. 

In  regard  to  expanding  the  scope  of 
the  Recommended  Practices,  a  transit 
system  recommended  that  the 
Recommended  Practices  include  buses 
and  vans  that  are  remanufactured  or 
rehabilitated.  FTA  stated  in  the  July  2. 
1990  Federal  Register  notice  that  the 
Recommended  l^actices  will  apply  to 
the  retrofit  of  existing  vehicles.  This 
terms  is  meant  to  include 
remanufactured  or  rehabilitated 
vehicles. 

Several  commenters  (3)  suggested 
changes  to  the  performance  criteria.  In 
one  instance,  the  proposed  change 
would  make  the  seat  cushion  smoke 
emission  criteria  more  restrictive.  This 
change  is  not  significant  from  a  safety 
perspective  but  could  possibly  limit  the 
availability  of  seat  cushion  materials.  A 
second  suggestion  concerned  providing 
more  restrictive  standards  for  wall 
panels.  The  flammability  and  smoke 
emission  characteristics  of  phenolic 
resins  for  fiberglass  reinforced  plastics 
were  cited  as  results  that  are 
achievable.  However,  specifying  the  use 
of  one  particular  family  of  materials, 
such  as  a  phenolic,  will  result  in  a 
requirement  that  is  too  restrictive. 
Finally,  a  third  commenter  suggested 
that  the  specific  optical  smoke  density 
criteria  cited  for  use  with  the  ASTM  E- 
662  test  for  tile  floor  covering  is  too 
restrictive  and  tile  floor  covering  should 
meet  the  same  criteria  as  carpet.  This  is 
reasonable,  and  the  Recommended 
Practices  have  been  modified 
accordingly. 

Two  commenters  addressed  the  issue 
of  the  retention  of  Hre  retardant 
characteristics  of  foam  materials  after 
the  materials  have  been  in  service  for 
some  time.  One  commenter  suggested 
that  an  endurance  test  be  required  to 
evaluate  the  retention  of  the  fire  safety 
characteristics  after  the  seat  cushion 
has  been  subjected  to  100.000 
compression-release  cycles.  In  response 
to  this  comment,  the  Recommended 
Practices  have  been  modified  to 
incorporate  testing  according  to  the 
ASTM  D-3574  Dynamic  Fatigue  Test.  U. 


for  cellular  foams.  Upon  completion  of 
this  test,  the  foam  materials  will  then  be 
tested  for  surface  flammability  and 
smoke  emission.  A  new  Footnote  2  has 
been  created  for  this  purpose,  and  the 
other  Footnotes  renumbered.  Another 
commenter  suggested  that  to  address  the 
issue  of  the  retention  of  fire  retardant 
chemicals  after  the  exposure  of  the 
seating  materials  to  moisture.  Footnote  3 
be  modified  to  delete  the  words  "if 
appropriate".  For  upholstery  materials 
this  is  reasonable,  and  the  words  "if 
appropriate"  have  been  deleted.  The  test 
specified  in  Footnote  3,  FED-STD-191A 
Textile  Test  Methods  5830.  is  intended 
for  textile  materials  and  not  foams, 
therefore  the  existing  footnote  is  not 
applicable  to  foams. 

We  are  not  aware  of  tests  in  this  area 
and  are  therefore  requesting  comments 
on  the  existence  and  availability  of 
suitable  test  methods  for  evaluating  the 
retention  of  fire  retardant  chemicals  in 
foams  after  exposure  to  moisture.  Any 
such  comments  should  be  sent  to  Docket 
90-A,  room  9316.  UCC-10. 400  7th  Street. 
SW..  Washington.  DC  20590. 

Another  commenter  suggested  that 
covering  a  seat  cushion  with  its  fire 
block  fabric  "is  the  more  effective 
combination  from  both  a  cost  and  safety 
standpoint."  A  major  concern  and  cost 
to  transit  systems  is  the  vandalism/ 
slashing  of  vehicle  seats.  The  slashing  of 
seats  and  the  exposure  of  the  seat 
cushion  to  fire,  totally  negates  the  value 
of  a  fire  blocking  fabric  and  makes  it 
necessary  to  test  each  component  of  the 
seat. 

In  regard  to  the  flammability  and 
smoke  emission  requirements  for 
windows,  three  commenters  requested 
that  windows  not  be  included  in  the 
Recommended  Practices.  They  noted 
that  not  only  were  windows  addressed 
previously  in  the  FTA  document 
"Baseline  Advanced  Design  Transit 
Coach  Specifications"  (White  Book),  but 
windows  in  buses  are  not  a  major  fire 
contributor.  Plastic  vehicle  windows 
have  not  been  reported  to  be  the 
initiating  or  first  vehicle  material 
ignited.  Furthermore,  plastic  windows 
melt  and  fall  but  of  the  vehicle  during 
the  fire.  This  melt  and  fall  out 


characteristic  has  been  noted  in  the  FTA 
Fire  Life  Safety  Exercises.  Finally,  the 
environment  in  which  buses  operate 
require  that  the  windows  be  durable  in 
that  they  be  resistant  to  both  weather, 
vandalism,  etc.  In  light  of  the  above,  the 
requirement  for  windows  has  been 
deleted. 

Recommended  Practices 

A.  Scope 

The  recommended  Fire  Safety 
Practices  for  Transit  Bus  and  Van 
Materials  Selection  are  directed  at 
improving  the  selection  practices  for 
interior  materials  procured  for  new 
vehicles  and  the  retrofit  of  existing 
vehicles.  Adoption  of  these 
recommended  fire  safety  practices  will 
help  to  minimize  the  fire  threat  in  these 
vehicles  and,  thereby,  reduce  the 
injuries  and  damage  resulting  from  fires. 

B.  Application 

This  document  provides 
recommended  fire  safety  practices  for 
testing  the  flammability  and  smoke 
emission  characteristics  of  materials 
used  in  the  construction  of  transit  buses 
and  vans.  Vehicles  considered  as  transit 
buses  and  vans  are  those  used  for 
urban,  suburban,  rural  and  specialized 
transit  services.  Types  covered  by  these 
recommended  practices  are  revenue 
(passenger  carrying)  vehicles  that  are 
placed  in  mass  transit  service  by  a 
recipient  of  Federal  funds  from  the 
Federal  Transit  Administration.  Some  of 
the  functions  in  the  recommendations 
may  not  apply  to  all  vehicles  [e.g.,  not 
all  vehicles  have  windscreens). 

C.  Recommended  Teat  Procedures  and 
Performance  Criteria 

(a)  The  materials  used  in  transit  buses 
and  vans  should  be  tested  according  to 
the  procedures  and  performance  criteria 
set  forth  in  Table  1. 

(b)  Transit  agencies  should  require     . 
certification  that  combustible  materials 
to  be  used  in  the  construction  of 
vehicles  have  been  tested  by  a 
recognized  testing  laboratory,  and  that 
the  results  are  within  the  recommended 
limits. 


Table  1.— Recommendations  for  Testing  the  Flammabiuty  and  Smoke  Emission  Characteristics  Of  Transit  Bus  and  Van 

Materials 


Catagofy  and  function  of  material 


Tatt  procadurs 


Partormanoa  ertMa 


Seating: 

Cushion  "•■••. 


Frame  •••••.. 
Shroud  ■■•..... 


ASTMD-3675 
ASTM  £-662.. 
ikSTME-162.. 
ASTME-662.. 
ASTME-162.. 
ASTME-662.. 


I.<2S. 

D,  (1.5)  <  JOO:  0,  (4.0)  <  200. 

I.<35. 

0,  (1.S)<  100:  0,  (4.0)  <  200. 

D,  (1.5)  <  100:  D,  (4.0)  <  200. 
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Table  t— Recommendations  for  Testing  the  Rammamutv  and  Smoke  Emission  ■Charactb«istics  of  Transtt  Bus  and  Van 

I  Mateioais— Continued 


Ctfagory  and  fcmction  of  matanal 


WaN  •-•. 


mn  25453  (VMIcaO.. 
AST*IE-««2 


AST»(ie-1«2. 
AS1ME-«B2. 
ASTM£-iaZ. 


HVAC  OMctlnc  >■• 

LJgmO«us«« 


Flooring: 

VAwal  Won  «tf  ainicluni  * . 
Caipclino ' 


Acoustic  '■''' 

Miflcoflanoousc 
Rre  WaH  • ... 


Tast  pHxaduya 


ASTME-«S2 

ASTME-162 

ASTME-«62 

ASTM  £-!«....: 

ASTME-«62 

ASTM  E-1M 

ASTM  E-e62 

ASTME-162 

ASTM  E-e62  .„ 


ASTME-119. 
ASTME-«48. 

ASTME-ie2. 
ASrME-«2. 
ASTM  E-1«2. 
ASTME-«62. 

ASTM  E-1-W . 
ASTME-K2. 
ASTME-«B2. 


Paffonnanca  cfHaria 


FlanwTkM  i  10  aac;  bum  tangttt  ^6  inch.' 

Q,(«-9<2S0c<MM. 

Q.(4jO)<  lOOuncoaleiL 

l.<35. 

D,  (1.5)<  100;  D,  (4.0)  <  20a  . 

i.  OB. 

0, (1.5)<  100;  D. («Q)<  20a 

l.<35. 

D.  (1.5)  <  100:  D.  (4.0)  <  200. 

I.«:35. 

O,  (1-9  <  100;  D.  (4.0X  200. 

D.  (4J))  <  100. 

I.<100. 

D,  (1.5)  <  too;  0.  (4.0)  <  200. 


I.<25. 

D.  (4.0)  <  100. 

I.<2S. 

a  HO)  <  100. 

Pass. 

I.<35. 

O.  (1.5)  <  100;  D,  (40)  <  200. 


*  Ralareto  Notes  on  Table  1. 


Notes 

1.  Materials  tested  for  suriace 
flammalnlity  should  not  exhibit  any 
flaming  running  or  flaming  dripping. 

2.  The  siuface  flanunability  and 
smoke  emission  characteristics  of  seat 
cushion  materials,  should  be 
demonstrated  to  be  permanent  after 
testing  according  to  ASTMD-3574 
Dynamic  Fatigue  Tests  Is  {Procedure  B). 

3.  The  surface  flammability  and 
smoke  emission  characteristics  of  a 
material  should  be  demonstrated  to  be 
permanent  by  washing  according  to 
FED-STD-191A  Textile  Test  Method 
5830. 

4.  The  surface  flammability  and 
smoke  emission  characteristics  of  a 
material  should  be  demonstrated  to  be 
permanent  by  dry-cleaning,  if 
appropriate,  according  to  ASTM  I>-2724. 
Materials  that  cannot  be  washed  or  dry 
cleaned  should  be  so  labeled  and  shodd 
meet  the  applicable  performance  criteria 
after  being  cleaned  as  recommended  by 
the  manufacturer. 

5.  ASTM  £-662  maximum  test  limits 
for  smoke  emission  (specific  optical 
density}  should  be  measured  in  either 
the  flaming  or  non-flamii^  mode, 
depending  on  which  mode  generates  the 
most  smoke. 

6.  Flooring  and  Are  wall  assembliee 
should  meet  the  performance  criteria 
during  a  nominal  test  period  deterndned 
by  the  transit  property.  The  nominal  test 
period  should  be  twice  the  maximum 


expected  period  of  time,  under  normal 
circumstances,  for  a  vehicle  to  come  to  a 
complete,  safe  stop  from  maximum 
speed,  plus  the  time  necessary  to 
evacuate  all  passengers  from  a  vehicle 
to  safe  area.  The  nominal  test  period 
should  not  be  less  than  15  minutes.  Only 
one  specimen  need  be  tested.  A 
proportional  reduction  may  be  made  in 
dimensions  of  the  specimen  provided 
that  it  represents  a  true  test  of  its  ability 
to  perform  as  a  barrier  against  vehicle 
fires.  Penetrations  (ducts,  piping,  eta) 
should  be  designed  against  acting  as 
conduits  for  fire  and  smoke. 

7.  Carpeting  should  be  tested  in 
accordance  «vith  ASTM  B-e48  with  its 
padding,  if  the  padding  is  used  in  actual 
installation. 

8.  Arm  rests,  if  foamed  plastic,  are 
tested  as  cushions. 

9.  Testing  is  performed  without 
upholstery. 

D.  Referenced  Fire  Standards 

The  source  of  test  procedures  listed  in 
Table  1  are  as  follows: 

(1)  Leaching  Reustance  of  Cloth,  FED- 
STD-Wl  A  Textile  Test  Method  5830. 

Available  from:  General  Services 
Administration  ^wcifications  Kvision, 
Building  197,  Washington  Navy  Yard, 
WasUi^ton.  DC  20407. 

(2)  federal  Aviation  Administration 
Vertn»l  Bum  Test,  FAR-25-853. 


Available  from:  Superintendent  of 
Documents,  U.S.  Government  Printing  ' 
Offlce,  Washington.  DC  20402. 

(3)  American  Society  for  Testing 
Materials  (ASTM) 

(a)  Surface  Flammability  (rf  Materials 
Using  a  Radiant  Heat  Eneigy  Source, 
ASTM  E-162; 

(b)  Surface  Flanunability  for  Flexible 
Cellular  Materials  Using  a  Radiant  Heat 
Energy  Sooroe,  ASTM  D-3675; 

(c)  Fire  Tests  (rf  Building  Construction 
and  Materials.  ASTM  E-119; 

(d)  Specific  Optical  Density  of  Smoke 
Generated  by  SoUS  Materials.  ASTM  E- 
662; 

(e)  Bonded  and  Laminated  Apparel 
Fabrics.  ASTM  D-2724: 

(f)  Flexible  Cellular  Materials-Slab, 
Bomied,  and  Molded  Urethane  Foams, 
ASTM  D-3574. 

Available  from:  American  Society  for 
Testing  and  Materials;  1916  Race  Street, 
Philadelphia,  PA  19103. 

In  all  instances,  the  most  recent  issue 
of  the  document  or  the  revision  in  effect 
at  the  time  of  request  should  be  used  in 
the  evaluation  of  the  material  ^lecified 
herein. 

Definition  of  Terms 

1.  Flame  ^>read  index  (l.)  as  defined 
in  ASTM  E-162  is  a  factor  derived  from 
the  rate  of  progress  of  the  flame  fi-ont 
[¥,]  and  the  rate  of  heat  liberation  by  the 
material  under  test  (Q),  such  that 
l.=F.xQ. 
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2.  Specific  optical  density  (D.)  is  the 
optical  density  measured  over  unit  path 
length  within  a  chamber  of  unit  volume 
produced  from  a  specimen  of  unit 
surface  area,  that  is  irradiated  by  a  heat 
flux  of  2.5  watts/cm*  for  a  specified 
period  of  time. 

3.  Surface  flammability  denotes  the 
rate  at  which  flames  will  travel  along 
surfaces. 

4.  Flaming  nmning  denotes  continuous 
flaming  material  leaving  the  site  of  the 
burning  material  as  its  installed 
location. 

5.  Flaming  dripping  denotes  periodic 
dripping  of  flaming  material  from  the 
site  of  burning  material  at  its  installed 
location. 

Issued  on:  January  7. 1992. 
Brian  W.  Qyiner, 
Administrator, 
{FR  Doc.  92-729  Filed  1-10-02:  8:45  am] 
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1134 

1135...-. 

1137.. 

1138.. 


....383 

-.383 

-.;3B3 

.-.383 

-..383 

-.383 

3B3 

383 

gg3 

1221,383 

383 

15,383 

383 

383 


1139-... 

8CFR 

214 

9  CFR 

82. 


.383 
.383 
.383 

.383 


.749 


130 

10  CFR 

600 


778 

-_755 


i 


11 - 

19 

20 

21 

25 „..-. 

26 

sa- 

31 

3i 

3a 

34. 


..222 


..222 

..222 


222 

.- J222 

...-—.222 


...222 

.222 
-.222 
..222 
-.222 


35— 

39 

40- 


..222 


222 

222 

50 222,537 

52 222,  537 

53.... - 222 

54..- 222 

55 222 

60 222 

61 222 

70 -..-...222 

71 222 

72 . -.—..-— .....222 


73- 
74.. 
75.. 


..222 


..222 

.22? 


11 
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95 , 

„ 222 

110 

222 

140 

222 

150 

,..„, 22? 

170 „... 

171„ ... 

455 

820 

830 

847 

847 

432 

855 

855 

835 

855 

12CFR 

201 

176 

208 

6 

225 

..! 6 

226. 

81.  749 

900 

-932 

522 

749 

81 

13CFR 

101 

524 

PropOMd  fliitosr 
121 


.541 


14CFR 

21 6,338,602,1220 

23 1220 

25 6,  338,  602 

39 177-182, 605,  606, 

779-792. 1075, 1076 

71 166,  340 

75 341 

91 328 

97 1077.  1080. 1222,  1223 

PropOMd  Ruin: 

Ch.  1 236,383 

39 18-21,  237,  649-656, 

855-857,1120,1126,1229. 
1230 


15CFR 

770 

77ar. ^. 

8 

785 

...._ 8 

303 

17CFR 

240 

384 

.1082  1096 

270 

1096 

pfopoMd  Rutess 

240 

1128 

18  era 

2 

794 

37 

802 

154 

794 

157 

794 

250 

9 

284 

794 

375 

794 

380 

794 

19  era 

24 

607 

101 

609 

PropOMd  RuIm: 
353 

1131 

355 

20  era 

335 

1131 

„  806 

401 

956 

655... 

182. 1316 

21  era 

177 

183 

558 

524 

PropoMd  Rutes: 

5 

239 

20. 

239 

100 

239 

101 „ 

239 

102 

239 

105 

239 

130...... 

333 

239 

858 

369 

858 

22  era 

41 

341 

ftjirt  a>  f»  *  *  J  ^-  -  i  —  —  - 

514 

859 

23cra 

655 

...™....1134 

24eFR 

201 

610 

PropoMd  Rutes: 

570 

577 

.-.. 322 

466 

578 

466 

3282 

241 

26  era 

1 

343 

301 

12 

602 

12 

1 658,859,860. 

301 

1232,  1243 
658 

27  era 

178 

1205 

28  era 

Proposed  Rutes: 
50 

862 

80 

862 

29eFR 

506 .„ 

182 

507 

1313 

510 

..611,  1102 

Proposed  Rutes: 
1910 

387 

1915 . 

387 

1926 

387 

aoeFR 

920 

1104' 

934 

807 

PTOposod  Rutes: 
58 

500 

72. 

500 

206 

_ 865 

914 

543 

943 

1136 

950 

1137 

31  era 

550 

525 

32  era 

583 

525 

Proposed  Rutes: 

117 

1138 

155  

1139 

157 „.. 

165 

„.1243 

1141 

34CFR 

298 

1207 

81 

506 

36eFR 

242 

349 

3aeFR 

36 

Proposed  Rutes; 

21 


.827 


.865 


40  era 

52 351 .  354 

60..... 1226 

61 «»....*.....M>M«>« 1226 

146. .. 1 109 

1 80 „ 646 

261 „.. 12 


281 

300 

Proposed  Rutes: 

52 

148..._ 

180 

260 

261 

262. 

264 

265 

268 

270 

271 


.186 
.355 


.23,24 

958 

...  1244 

958 

958 

958 

...„958 
.....958 
.....958 
.....  958 
958 


41  era 

6C-250... 
302-11... 


...498 
.1112 


43  era 

Proposed  Rutes: 

37 


.1344 


44  era 

64 356,358 

65 360.361 

67 525 


45  era 

235 

400 


.1204 
.1114 


.363 


33  era 

165 347,  1106,  1108 


46  era 

28 „.. 

PrvMMMAd  Rutes: 

31 1243 

32 „ 1 243 

35 514,  1243 

47  era 

1 186 

22. 829,830 

25 1 226 

43 646 

63 646 

73 ...188. 189,  831 

76 189 

Propossd  Rutes: 

73 242.  866-868 


76 

868 

48  era 

249 

.._ 533 

525. 

648 

1801 

831 

1806. 

831 

1807. 

831 

1812. 

831 

1815....„ 

1816. 

831 

_ 831 

1823 

831 

1825 

831 

1830 

831 

1831 

831 

1832 

831 

1842. 

831 

1844 

831 

1852 .. 

831 

1853 

831 

49  era 

107 

364 

180 

364 

Prooo— d  Rutes: 

571 

SO  era 

17. 

.242.  252,  870 
588 

100 

349 

285 

Ch.  VI 

■■••••■••»•••••••••  wV9 

..„ 375 

601 

375 

605 

375 

611 

534 

652 „ 

844 

655 

534 

672 

381 

675 

381 

rroposed  Rutes: 
17 35.212, 

23....:. 

301 

544-548,  596, 
658,659,1246 

262 

390 

611 

625 

1250 

213 

649 

214 

675 

215 

678 

1250 

UST  OF  PUBLIC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
102d  Congress  has  been 
completed  and  will  be 
resumed  when  bills  are 
enacted  into  public  law  during 
the  second  session  of  the 
l02d  Congress,  which 
convenes  on  January  3,  1992. 
A  cumulative  list  of  Public 
Laws  for  the  first  session  was 
published  in  Part  II  of  the 
Ftderal  Register  on  January 
2,  1992. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

put>lished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numt)ers,  prices,  and  reviskm  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk:h  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  curent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  Issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscriptkm  to  all  revised  volumes  is  $620.00 

domestk:,  $1 55.00  additkHial  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned  to 

the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  783-323*  from 

8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders  to 

<202)  512-2233. 

TWa  Stock  Number 


1, 2  (2  RMWved) (869-013-00001-3). $12.00        Jan.  1, 1991 

3  (1990  Compilolion  and 
Parts  100  and  101) (869-0  li^00002-1) 14.00      >  Jan.  1, 1991 

4 '.. (869-O13-00003-O) 15.00        Jan.  1, 1991 

5  PartK 

1-699 ., 

700-1199 

120O4nd,  6  (6 


......  (869-013-00004-8) 17.00 

(869-013-OOOOS-6) 13.00 

(869-013-00006-4) 18.00 


TParts: 

0-26 (869-013-00007-2) 15.00 

27-45 .. (869-013-00008-1) 12.00 

46-51 (869-013-00009-^) 17.00 

52 (869-O13-O0010-2) 24.00 

53-209 (869-013-0001 1-1) 18.00 

210-299 (869-013-00012-9) 24.00 

300-399 (869-013-00013-7) 12.00 

400-699 (869-013-00014-5) 20.00 

700-899 (869-013-00015-3) 19.00 

900-999 (869-013-00016-1) 28.00 

1000-1059 (869-013-00017-0) 17.00 

1060-1 1 19 (869-013-00018-8) 12.00 

1120-1199 (869-013-00019-6) 10.00 

1200-1499 (869-013-00020-0) 18.00 

1500-1899 (869-013-00021-8) 12.00 

1900-1939 (869-013-00022-6).....:.  11.00 

1940-1949 (869-013-00023-4) 22.00 

1950-1999 (869-013-00024-2) 25.00 

2000-&id (869-013-00025-1) 10.00 

8 ™.. (869-013-00026-9).......  14.00 

•  PartK 

1-199 (869-013-00027-7) 21.00 

200-&d (869-013-00028-5) 18.00 

10  Parts: 

0-50 .r. (869-013-00029-3) 21.00 

51-199 (869-013-00030-7) 17.00 

200-399 (869-013-00031-5) 13.00 

400-499 (869-013-00032-3) 20.00 

500-End^ (869-013-00033-1) 27.00 

11 <869-013-00034-0) 12.00 

I. 

12PartK 

1-199 (869-013-00035-8) 13.00 

200-219 (869-013-00036-6) 12.00 

220-299 (869-013-00037-4) 21.00 

300-499 (869-013-00038-2) 17.00 

500-599 (869-013-00039-1) 17.00 

600-End (869-O13-O004O-4) 19.00 

13 (869-013-00041-2) 24.00 


Jan. 

1, 

1991 

Jan. 

1, 

1991 

Jan. 

1, 

1991 

Jon. 

1, 

1991 

Jan. 

1, 

1991 

Jan. 

1. 

1991 

Jan. 

1. 

1991 

Jan. 

1, 

1991 

Jan. 

1. 

1991 

Jan. 

1. 

1991 

Jan. 

1, 

1991 

J(n. 

1. 

1991 

Jan. 

1. 

1991 

Jan. 

1. 

1991 

Jan. 

1. 

1991 

Jan. 

1. 

1991 

Jan. 

1. 

1991 

Ian. 

1. 

1991 

Jon. 

1. 

1991 

Jan. 

1, 

1991 

Jan. 

1, 

1991 

Jan. 

1, 

1991 

Jan. 

1, 

1991 

Jon. 

1, 

1991 

Jan. 

1, 

1991 

Jan. 

1. 

1991 

Jon. 

1. 

1991 

>Jan. 

1, 

1987 

Jan. 

1, 

,1991 

Jan. 

1. 

,  1991 

Jan. 

1, 

,  1991 

Jan. 

1, 

,1991 

Jon. 

1, 

,1991 

Jan. 

1, 

,1991 

Jan. 

■  1, 

,  1991 

Jan. 

1 

,1991 

Jan. 

1 

,1991 

Jan. 

1 

,1991 

TWe 

14PartK 

1-59 (869-013-00042-1) 25.00 

60-139 (869-013-00043-9) 21.00 

140-199 ..- (869-013-00044-7) 10.00 

200-1199 (869-013-00045-5) 20.00 

1200-M (869-013-00046-3) 13.00 


15t_  _. 

0-299 (869-013-00047-1) 12.00 

300-799 (869-013-00048-0) 22.00 

800-M (869-013-00049-8) 15.00 

0-149 (869-013-00050-1) 5.50 

150-999 (869-013-00051-0) 14.00 

1000-M (869-013-00052-8) 19.00 

17  Parts: 

1-199 (869-013-00054-4) 15.00 

200-239 (869-013-00055-2) 16.00 

240-End (869-013-00056-1) 23.00 

18  Parts: 

1-149 (869-O13-O0O57-9) 15.00 

150-279 (869-013-00058-7) 15.00 

280-399 (869-013-00059-5) 13.00 

400-M (869-013-00060-9) 9.00 

1-199 (869-013-00061-7) 28.00 

2004nd (869-013-00062-5) 9.50 

20  Parts: 

1-399 (869-013-00063-3) 16.00 

400-499 (869-013-00064-1) 25.00 

SOO-M (869-013-00065-0) 21.00 

1-99 (869-013-00066-8) 12.00 

100-169 „ (869-O13-00067-6) 13.00 

170-199 (869-O13-00068-4) 17.00 

200-299 (869-013-«)069-2) $.50 

300-499 -...  (869-O13-0007O-6) 28.00 

500-599 (869-O13-O0071-4) 20.00 

600-799 (869-O13-00072-2) 7.00 

800-1299 - (869-013-00073-1).......  18.00 

1300-End (869-013-00074-9) 7.50 

22  Parts: 

1-299 (869-013-00075-7) 25.00 

300-lnd..... (869-013-00076-5) 18.00 

23 (B69-O13-00077-3) 17.00 

24  Parts: 

0-199 (869-013^)0078-1). —  25.00 

200-499 .. (869-013-00079-0) 27.00 

500-699 (869-013-00080-3) 13.00 

700-1699 (869-013-00081-1) 26.00 

1700-M (869-O13-O0082-O) 13.00 

25 (869-013-00083-8)-...-  25.00 

26  Parts: 

§1 1.0-1-1.60 (869-013-00084-6) 17.00 

iS  1.61-1.169 (869-013-00085-4) 28.00 

SS  1.170-1.300 (869-013-00086-2) 18.00 

§  1 1 .301-1 .400 (869-013-00087-1).......  17.00 

if  1.401-1  JOO (869-O13-O0088-9) 30.00 

§§  1.501-1.640 (869-013-00089-7) 16.00 

St  1.641-1.850 (869-013-00090-1) 19.00 

t1 1.851-1.907 (869-013-00091-9) 20.00 

Si  1.908-1.1000 (869-013-00092-7) 22.00 

SS  1.1001-1.1400 (869-013-00093-5) 18.00 

SS  1.1401-Bid (869-O13-00094-3) 24.00 

2-29 (869-013-00095-1).. J1 .00 

30-39 (869-013-O0096-O) 14.00 

40-49 (869-O13-00097-8). —  11.00 

50-299 (869-013-00098-6).......  IS.W 

300-499 (869-013-00099-4) 17.00 

500-599 (869-013-00100-1). 6.00 


Jon.  1. 

1991 

Jan.1. 

1991 

Jan.  1, 

1991 

Jan.1, 

1991 

J«.  1, 

1991 

Jan.1, 

1991 

Jon.  1, 

1991 

Jan.  1, 

1991 

Jan.  1. 

1991 

Jan.1. 

1991 

Jan.1, 

1991 

Apr.1, 

1991 

Apr.  1, 

1991 

Apr.1. 

1991 

Apr.1. 

1991 

Apr.1. 

1991 

Apr.1. 

1991 

Apr.1. 

1991 

Apr.1, 

1991 

Apr.1, 

1991 

Apr.1, 

1991 

Apr.1. 

1991 

Apr.1, 

1991 

Apr.1, 

1991 

Apr.1, 

1991 

Apr.1. 

1991 

Apr.1. 

1991 

Apr.1, 

1991 

Apr.1, 

1991 

Apr.1, 

1991 

Apr.1, 

1991 

Apr.1. 

1991 

Apr.1, 

,1991 

Apr.1, 

,1991 

Apr.1, 

,1991 

Apr.1, 

,1991 

Apr.1, 

,1991 

Apr.1, 

,  1991 

Apr.1, 

,1991 

•Apr.1, 

,1990 

Apr.1, 

,1991 

Apr.1 

.  1991 

Apr.1 

.  1991 

Apr.1 

.  1991 

Apr.1 

,1991 

Apr.1 

,  1991 

Apr.1 

,1991 

•Apr.1 

,  1990 

Apr.1 

,  1991 

Apr.1 

,1991 

•Apr.1 

1,1990 

Apr.1 

,1991 

Apr.1 

,1991 

Apr.1 

,1991 

Apr.1 

,  1991 

Apr.1 

,  1991 

Apr.1 

,  1991 

•Apr.1 

,1990 

IV 


Federal  Register  /  Vol.  57,  IHo.  S  /  Monday,  ijairaary  13, 1992  /  lleader  Aids 


600-M. 


stock  NuMMr  Price      Rtvlaion  Dat* 

...  (869-013-00101-0) 6.50        Afr.  1.  1991 


27 

1-199... 
2Q0-M 


(869-013'«Ol02-«) 29.00        Apr.  1. 

.._..  (869-013-00103-6) 11.00        Apr.  1, 

(869-013-00104^) 28.00         July  1 


29  PirtK 

0-99 (869-013-00105-2) 18  00 

100-499 (869-013-00106-1) 7.50 

500-899 (869-013^W107-9) 27:00 

900-1899. (869-013-00108-7) 12.00 

1900-19)10  (5!  1901.1^ 

l?t0.999) (869-013-00109-5) 24.00 

1910  (i§  V9W.10001O 

•nd) (869-013-00110-9) 14.00 

191 1-1925 (869-013-001 11-7) -  9.00 

1926 (869-O13-00112-5) 12  00 

1927-irrf (869-Ora-OOIU^) 25.00 

aoPwtK 

1-199 

2aW99 

7004iid 


31' 

0-199.... 
2Q04iid. 


.  (869-013-001 14-1). 22.00 

.(869-013-00115-0) 15.00 

.  (869-013-001 16-«) 21 .00 

.(869-013-00117-6) 15.00 

.(869-013-00118-4).. 


321 
1-39.  Vol.  I... 
1-09,  Vd. 
1^39.Vel.a.. 

1-189 

190-399 

400-629 

630-699 

700-799 

800-M 

33fwtr 
i-(iai 

125-199 

2Q04iid 

34 


-I 


20.00 

15.00 
19.00 

_..    18.00 

„  (869-013-001 19-2). 25.00 

...  (869-013-00120-6) 29.00 

...  (869-013-00121-4) 26.00 

...  (869-O13'00t22-2) M.OO 

...  (869-013-00123-1) 17;00 

...  (869^013-00121-9) 18.00 


...  (869-013400125-7).. 
...  (869-013-00126^5). 
..  (869-Ot3^00m-3). 


15.00 
18.00 
20.00 


1-299 (869-013-00128-1) 24.00 

30a4i9 (869-013-00129-0) 14J0O 

40Miid (869-013-001SOJ) 26il0 

35 


.  (869-013-00131-1) 10i» 


SOPartK 
l-rm 

2aD-eiid. 

37— 


.  (869-0134V132-0) 13.00 

>.  (869-013-00138-8) 26.00 

.(869-013-00134-6) 15.00 


3«««ts: 

0-17 

18-Cirf 

39 


-.  (869-013-00135-4) 24.00 

...  (869-013-00136-2) 22.00 


.  (869-O13-0O137-1)., 


14.00 


40 
1-5.1.. 

52 

53-60 
61-00 
81-85 


(869-O13-00138-9) 27.00 

(869-013-00139-7) 28.00 

(869-013-00140-1) 31.00 

(869-013-001*1-9) 14.00 

(869-013-40142-7) 1 1.00 

(869-013-40143-5) 29.00 

100-149 (869-013-00144-3) 30.00 

150-189 (869-013-00145-1) 20.00 

190-»9 (869-013-00146-0) 13.00 

260-199 (869-073-00147-8) 31.00 

300-999 (869-013-00148-6) 13.00 

400^424 (869-013-00149-4) 23.00 

425-699 (869-013-00150-8) 23.80 

700-789 (869-013-00151-6) 20.00 

790-iBd (869-013-00152-4) 77.00 


Mr  1 
My  1 
My  1 
My  1 

July  1 

My  1 

•Myl 

My  I 

Myl 

Myl 
Myl 
Myl 

Myl 
Myl 

*My1 
*My  1 
«My  1, 
Myl 
My  1 
Myl 
My1 
Myl 
Myl 

Myl 
Myl 
Myl 

Myl 
Myl 
Myl 

Myl 

Myl 
Myl 

Myl 

Myl 
Myl 

July  1 

Myl 
Myl 
My  1 
Myl 
Myl 
My  1 
July  1 
July  1 
July  1 
July  1 
July  1 
Julyl 
•July  1 
July  1 
Julyl 


199t1 
1991 


1991 
1991 
1991 
lf91 

199.1 

1991 
19B9 
1991 
TW1 

1991 
199il 
1991 

1991 
1991 

1984 
1984 
1984 
1991 
1991 
1991 
1991 
1991 
1991 

1991 
1991 
W91 

mi 


199i1 
1991 

1991 
Wl 

1991 

1991 
1991 

1991 

1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
'1989 
*t9»l 
1991 


TNI* 

1,1-119  1-10.. 
1,1-11 

3-6 


Stock  NufiiiMf 


rnfm       'PWnMQfrllMB 


.2(2 


9 

10-17 

18.  Vol.  I.  Porn  1-5 

18,  Vol.  I,  Pom  6-19  .... 
18.  Vol.  M.  Pom  20-52. 

19-100 

1-100 

101 

102-200 

201-6id 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:       The  OfTice  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  die  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  t>e  no  discussion  of 
specific  agency  regulations. 
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WASHINGTON.  DC 
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1100  L  Street  NW.,  Washington,  DC. 

202-523-524a 
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Metro  Center  to  southwest 

comer  of  11th  and  L  Streets 
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Agriculture  Department 

See  Commodity  Credit  Corporatioin  Farmers  Home 
Administration;  Soil  Conservation  Service 

Antitru^  Division 

NOTICES 

National  cooperative  research  notincations: 
Auto/Oil  Air  Quality  Improvement  Research  Program. 

1492 
Halon.  Alternatives  Research  Corp.,  Inc.,  1493' 
Southwest  Research  Institute,  1493 
(2  documents) 

Architecturai  and  Transportation  Barriers  Compiiance 
Board 

RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Buildings  and  facilities;  correction,  1393 

Army  Department 

See  also  Engineers  Corps 
NOTICES 
Meetings: 
ROTC  Affairs  Advisory  Panel,  1459 

Arts  and  Humanities,  National  Foundatfon 

See  National  Foundation  on  the  Art^  and  the  Humanities 

Coast  Guard 

RULES 

Drawbridge  operations: 
Arkansas,  1391 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration;  National  Technical  Information  Service 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Cooperative  marketing  associations;  eligibility 
requirements  for  price  support,  1369 

Commodity  ^tures  Trading  Commission 

RULES 

Contract  market  designation;  leverage  commodity 

registration,  and  registered  futures  association  and 
exchange  rule  enforcement  and  financial  review;  . 
application  fees,  1372 

Foreign  futures  and  options  transactions: 
Italian  Government  Bond  Futures  contract,  1374 

Conservation  and  i3enewabie  Energy  Office 

NOTICES 

Consumer  products;  energy  conservation  program; 
Residential  energy  resources;  average  unit  costs,  1461 

Defense  Department 

See  also  Army  Department;  Engineers  Corps 


NOTICES 
Meetings: 
Armed  Forces  Epidemiological  Board,  1459 

Defense  Nuclear  Faciiities  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  1515 
(2- documents) 

Drug  Enforcement  Administration 

PROPOSED  RULES 

Schedules  of  controlled  substances: 

Exempted  butalbital  prescription  products,  1406 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Abbott  Laboratories,  1494 

CffiA-GEIGY  Corp.,  1494 

Eli  Lilly  Industries,  Inc.,  1494 

Lab,  Inc.,  1494 

Norac  Co.  Inc.,  1495 

North  Pacific  Trading  Co.,  1495 

Sanofi  Winthrop  LP.,  1495 , 

Stanford  Seed  Co.,  1495 

Toxi-Lab,  Inc.,  1495 

Wildlife  Laboratories,  Inc.,  1496 

EducaHen  Department 

NOTICES 

Agency  information  collection  activities  under  0MB'  review, 

1459 
Grants  and  cooperative  agreements;  availability,  etc.: 
Postsecondary  education  improvement  fund — 
.  Invitational  priority;  college-school  partnerships  to 
improve  learning  of  essential  academic  subjects. 
1628 
Schools  and  teaching  improvement  reform  fund — 
Schools  and  teachers  program,  1632 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  Office; 
Energy  Research  Office;  Federal  Energy  Regulatory 
Conunission 
PROPOSED  RULES 
Nuclear  activities: 

Procedural  rules:  correction.  1519 
NOTICES 
Grant  and  cooperative  agreement  awards: 

Community  College  of  Southern  Nevada,  1460 
Meetings: 

United  States  Alternative  Fuels  Council,  1460 
Presidential  permit  apphcations: 

Central  Power  &  Li^t  Co.,  1464 

Energy  Research  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Special  research  program — 
Advanced  externally-fired  combined  cycles  for  coal 
utilization  research  needs  assessment,  1462 
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EiM^neers  Corp* 

NOTICES 

Environmental  statements;  availability,  etc.: 
West  Pearl  River  Navigation  Project,  LA  and  MS,  1459 

Environmental  Protection  Agency 

PROPOSED  RULES  i 

Air  pollution:  standards  of  performance  for  new  stationary 
sources: 
Volatile  organic  compound  [VOC)  emissions — 
Architectural  and  industrial  maintenance  coatings: 
meetings,  1443 
NOTICES 
Meetings: 
National  Accreditation  of  Environmental  Laboratories 
Committee,  1477 

Executive  Office  of  ttie  President 
See  Presidential  Documents 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  1517 
Farmers  Home  Administration 

RULES 

Program  regulations: 
Property  management — 
Single  family  housing  security  property;  conveyance  by 
deed  in  lieu  of  foreclosure,  1370 

Federal  Communications  Commission 

NOTICES 

Communications  Act;  agency's  exclusive  authority  to 
determine  if  broadcasters  have  violated  lowest  unit 
charge  requirement  of  section  315(b);  declaratory  ruling, 
1478  I 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Iowa,  1480 

Texas,  1480 
Meetings: 

Emergency  Management  Institute  Board  of  Visitors,  1480 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Hunterdon  Cogeneration  Limited  Partnership  et  al.,  1465 
Meetings;  Sunshine  Act,  1515 
Natural  gas  certificate  filings: 

PanCanadian  Petroleum  Co.  et  al.,  1473 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Texas  Railroad  Commission,  1470 
(3  documents) 
Applications,  heatings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  1471 

ANR  Pipeline  Co..  1471 

CNG  Transmission  Corp.,  1471 

Equitrans,  Inc.,  1472 

National  Fuel  Gas  Supply  Corp.,  1472 

Northern  Border  Pipeline  Co.,  1472 

Northern  Natural  Gas  Co.,  1472 

Panhandle  Eastern  Pipe  Line  Co.,  1474 


^  Riverside  Pipeline  Co..  LP.,  1475 
Tennessee  Gas  Pipeline  Co..  1475 
Texas  Eastern  Transmission  Corp..  1475 

(2  documents) 
Transcontinental  Gas  Pipe  Line  Corp.,  1476 
Trunkline  Gas  Co.,  1476, 1477 

(2  documents) 
Williston  Basin  Interstate  Pipeline  Co.,  1477 

Federal  Higlmay  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Brown  County,  WI,  1510 
Oconto  County.  WI.  1510 

Federal  Housing  Rnance  Board 

NOTICES 

Affordable  housing  program;  1992  funding  application 
period,  1480 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 

Costa  Cruise  Lines  N.V.  et  al.,  1481 
Complaints  filed: 

American  President  Lines,  Ltd.,  et  al.,  1481 
Investigations,  petitions,  hearings,  etc.: 

Gulf  Atlantic  Transport  Corp.,  1482 

Federal  Reserve  System 

PROPOSED  RULES 

Equal  credit  opportunity  (Regulation  B): 

Official  staff  commentary  update,  1405 
NOTICES 
Agency  information  collection  activities  under  0MB  review. 

1483 
Applications,  hearings,  determinations,  etc.: 

Dlesk,  Sylvan  J.,  et  al.,  1483 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6399  of  January  10,  1992 
Year  of  the  Gulf  of  Mexico,  1992 


By,  the  President  of  the  United  States  of  America 

A  Proclamation 

More  than  a  vast  repository  of  marine  and  wildlife  and  other  natural  wonders, 
the  Gulf  of  Mexico  is  also  a  major  factor  in  the  economic  life  of  the  United 
States.  This  year,  we  reaffirm  our  commitment  to  protecting  and  preserving 
this  magnificent  body  of  water. 

The  Gulf  of  Mexico  enchants  because  it  is  full  of  life  and  beauty.  A  vital 
habitat  for  shorebirds  and  for  much  of  the  Nation's  migratory  waterfowl,  the 
Gulf  region  is  replete  with  colors  and  sounds  that  are  as  rich  and  varied  as 
each  evening's  sunset.  Indeed,  few  sights  can  compare  to  that  of  majestic 
whooping  cranes  winging  over  Gulf  waters  to  wintering  grounds  on  the  Texas 
coast.  Many  a  visitor  has  been  delighted  to  watch  fishing  boats  dock  at  the 
bustling  ports  of  Florida,  Louisiana,  Mississippi,  and  Alabama—only  to  unload 
the  day's  catch  and  to  prepare  for  another  turn  at  sea.  Even  amateur  anglers 
know  the  thrill  of  casting  into  Gulf  waters,  and  millions  of  vacationing 
Americans  have  enjoyed  the  region's  warm,  sandy  beaches. 

While  we  celebrate  the  natural  splendor  and  the  unique  cultural  heritage  of 
tiie  Gulf  coast  and  barrier  islands,  we  also  acknowledge  their  vital  role  in  our 
Nation's  economy.  The  fishing,  naval  defense,  and  other  maritime  industries 
that  employ  millions  of  people  from  Brownsville,  Texas,  to  Key  West,  Florida, 
also  help  to  promote  the  economic  prosperity  and  security  of  our  entire 
country.  Natural  gas  and  oil  extracted  from  the  Gulf  floor  are  vital  sources  of 
energy  for  our  homes,  farms,  factories,  and  automobiles.  A  significant  percent- 
age of  all  U.S.  shipping  passes  through  ports  on  the  Gulf  of  Mexico,  and  each 
year  the  region  generates  billions  of  dollars  in  revenue  through  travel  and 
tourism.  To  ensure  that  the  Gulf  remains  a  viable  natural  resource  for  future 
generations,  the  United  States  is  determined  to  reconcile  legitimate  needs  for 
economic  development  with  our  responsibility  to  protect  its  beaches,  estu- 
aries, fisheries,  and  wildlife. 

The  Congress,  by  Public  Law  102-178,  has  designated  1992  as  the  "Year  of  the 
Gulf  of  Mexico"  and  has  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  year. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  1992  as  the  Year  of  the  Gulf  of  Mexico.  I  invite 
all  Americans  to  oteerve  this  year  with  appropriate  programs,  ceremonies, 
and  activities.  . . 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  591  and  930 

RIN  3206-AE37 

Programs  for  Specific  Positions  and 
Examinations  (Miscellaneous); 
Appointment  Pay,  and  Removal  of 
Administrative  Law  Judges 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  regulations. 

SUIWMARY:  The  Office  of  Personnel 
Management  (0PM]  is  issuing  final 
regulations  governing  the  appointment, 
pay,  and  removal  of  administrative  law 
judges  [ALJ's],  as  required  by  section 
104  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA), 
Public  Law  101-500,  enacted  November 
5, 1990.  These  regulations  update  and 
adopt  interim  regulations,  published 
February  14, 1991,  prescribing  in  which 
of  three  levels — AL-3,  AL-2,  or  AL-1 — 
each  administrative  law  judge  position 
shall  be  placed.  These  regulations  also 
outline  generally  the  qualifications 
required  for  appointment  to  each  level 
of  the  new  administrative  law  judge  pay 
systerr.  The  regulations  continue  the 
basic  thrust  of  previous  regulations — to 
make  administrative  law  judges  largely 
independent  in  matters  of  tenure  and 
compensation  as  required  by  the 
Administrative  Procedure  Act  (APA)  of 
1946. 
EFFECTIVE  DATE!  Febniary  13, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

C.  Lee  Willis,  Assistant  Director  for 
Administrative  Law  Judges,  (202)  606- 
0810  or  (FTS)  266-0810. 
SUPPLEMENTARY  WFORMATION:  On 
February  14, 1991,  0PM  published 
interim  regulations  establishing  the  new 
administrative  law  judge  pay  system  (56 
FR  6208).  Interested  parties  were  given 


until  April  15, 1991.  to  submit  written 
comments  on  the  interim  regulations. 

Written  comments  were  reviewed  by 
0PM  from  18  individual  administrative 
law  judges,  one  chief  admiivistrative  law 
judge,  two  Members  of  Congress,  and 
representatives  of  four  administrative 
law  judge  associations,  to  wit  the 
Federal  Administrative  Law  {udges 
Conference  (FALJC),  The  Forum  of  US. 
Administrative  Law  Judges  (Forum),  the 
Association  of  Administrative  Law 
Judges  in  the  Department  of  Health  and 
Human  Services  (Association  of  ALJ's), 
and  the  National  Conference  of 
Administrative  Law  Judges  (NCALJ). 

The  comments  generally  supported 
the  overall  change  in  the  administrative 
law  judge  pay  system  and  regarded  it  as 
a  long-awaited  and  needed  change.  The 
comments  of  the  four  groups  are 
summarized  below  and  are  followed  by 
a  brief  discussion  on  points  and  issues 
raised.  All  comments  were  reviewed 
and  considered  in  preparing  the  final 
regulations. 

1.  CbmiiMnts  by  IiMfividDal 
Administrative  Law  Judges 

Most  of  the  individual  judges  objected 
to  the  conversion  provisions  being  made 
effiective  for  al!  judges  on  the  same  date, 
with  no  credit  being  given  for  total  time 
as  an  ALJ  or  time  ser\'ed  in  a  certain 
step  of  the  former  General  Schedule 
grade.  There  was,  however,  very  little 
agreement  as  to  how  the  individual 
judges  should  have  been  converted  from 
the  General  Schedule  pay  system  to  the 
new  administrative  law  pay  system. 

Several  judges  objected  to  01^ 
implementing  the  new  pay  system 
absent  the  usual  comment  and  rule 
implementation  step.  The  overriding 
concenv  among  this  small  group  of 
judges  is  that  0PM  elected  to  waive  the 
general  notice  period  of  proposed  rule- 
making and  made  the  regulations 
effective  at  once  rather  than  30  days 
hence.  This  deprived  one  commenter  of 
ALf-3,  rate  B,  upon  conversion.  He 
contended  APA  requires  an  effective 
date  of  not  less  than  30  days  after 
publication  of  regulations. 

Another  judge  contended  that  0PM 
erred  in  not  observing  the  usual  30-day 
"waiting  period"  after  publication  of  the 
interim  regulations  to  implement  the 
new  ALJ  pay  system,  contending  that 
0PM  did  not  show  sufficient  good  cause 
in  waiving  the  usual  30-day  delay. 

One  judge  contended  she  "lost" 
money  because  of  the  ALJ  pay 


conversion.  She  stated  that  the  final 
regulations  should  include  the  following 
language  at  i  93a210(k):  "time  already 
served  in  Step  X  as  of  date  of 
conversion.  February  10,  by  an 
incumbent  GS-16  ALJ  and  converted 
under  paragraph  (k)  of  this  section  over 
and  above  the  104-week  waiting  period 
of  General  Schedule  shall  be  creditable 
in  the  computation  of  the  new  AL-3 
waiting  period." 

Two  judges  advocated  an  extra  rate 
for  hearing  office  chief  judges  above 
that  allowed  by  a  straight-line  table 
conversion.  This  would  be  in  recognition 
of  additional  hearing  office  chief 
administrative  and  managnial  duties 
and  responsibilities. 

One  judge  suggested  that  §  930.210(e) 
be  revised  to  delete  the  requirement  that 
judges  can  "advance  only  one  level  at  a 
time."  As  the  regulations  stand  now, 
only  AL-2  candidates,  now  numbering 
only  about  15  'o  17,  can  quaKfy  for  AL-1 
positions. 

Another  judge  suggested  that  all  ALJ's 
be  exempt  from  the  dual  compensation 
restrictions  of  the  current  law  because  a 
valuable  resource  is  denied  the  ALJ 
corps  in  the  form  of  retired  military 
judges. 

2.  Comments  by  a  Chief 
Administrative  Law  Judge 

A  chief  administrative  law  judge 
objected  to  S  930.210(e).  His  concern 
was  that  the  requirement  to  serve  at 
least  1  year  at  AL-2  or  equivalent  level 
prior  to  promotion  to  AL-1  would  result 
in  an  extremely  small  pool  of  candidates 
for  AL-1  positions.  He  suggested  that 
the  statement,  "unless  0PM  approves  a 
waiver  to  this  requirement."  be  added. 
He  also  believes  the  language  of 
S  g30.210(gKl)  is  confusing  as  it  might 
apply  to  reinstated  judges  because  this 
language  might  allow  reinstated  judges 
to  advance  too  quickly. 

3.  CommeDts  by  Administrative  Law 
Judge  AssociatioDS 

FALJC  offered  several  suggested 
additions  and  modifications  to  the 
interim  pay  regulations  that  it  feels  are 
necessary  to  ensure  that  the  interim 
regulations  fully  comport  with  FEPCA. 
Some  suggested  changes  pertain  only  to 
language  requirements  due  to  the 
change  from  GS  to  AL  pay  (ylans.  Other 
suggested  changes  pertain  directly  to 
pay  administration  and  include  the 
following:  (1)  Delete  {  9ao.210(e).  which 
provides  that  "Judges  must  serve  at  least 
1  year  in  each  AL  level,  in  an  equivalent 
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or  higher  level  in  positions  in  the 
Federal  service,  before  advancing  to  the 
next  higher  level  and  may  advance  only 
one  level  at  a  time."  (2)  Modify 
S  930.210(g)(1)  and  (2)  to  provide 
agencies  with  Senior  Executive  Service- 
type  flexibility  in  hiring  ALJ's. 

Comments  submitted  by  the  Forum 
mirror  ahnost  to  the  word  the  comments 
submitted  by  FALJC,  as  synopsized  just 
above  and  not  reiterated  here. 

NCALJ  contends  that  Congress,  by 
passing  FEPCA,  intended  to  put  an  end 
to  the  pay  disparity  between  GS-15  and 
CS-16  ALI's  and  says  that  0PM  has 
perpetuated  this  disparity  by  giving 
preferential  treatment  to  those  judges 
who  achieved  GS-16  status  before 
conversion.  NCALf  recommends  that 
0PM  change  the  interim  regulations  to 
provide  for  conversion  of  all  judges  from 
the  former  GS  schedule  to  the  new  AL 
schedule  on  the  basis  of  years  of  service 
as  an  AL]  rather  than  on  the  basis  of 
grade /step  as  of  February  10. 

The  Association  of  ALJ's  advocates 
that  the  waiting  period  for  all  rates  of 
AI/-3  be  uniform,  i.e.,  the  waiting  period 
of  104  weeks  from  rate  D  to  E  and  from 
rate  E  to  F  should  be  52  weelcs. 

4.  Conunents  by  Two  Members  of 
Congress 

One  Member  endorsed  the  comments 
by  the  Association  of  ALJ's.  as 
synopsized  just  above,  and  forwarded 
those  comments  to  OPM. 

The  other  Member  endorsed 
conunents  furnished  by  two  Social 
Security  Administration  ALJ's.  He 
further  commented  that  the  judges' 
suggestions  would  be  more  in  line  with 
the  intent  of  Congress  and  fairer  to  all 
judges  affected.  , 

Response  to  Comments  I 

In  making  a  preliminary  decision  on 
the  pay  conversion  plan  for 
administrative  law  judges  incorporated 
in  the  interim  regulations  published  in 
the  Federal  Register  on  February  14, 
1991,  OPM  carefully  considered  various 
issues,  problems,  and  views,  as 
described  above.  Comments  received 
prior  to  the  publication  of  the  interim 
regulations  were  solicited  on  an 
informal  level.  These  comments,  as  well 
as  the  comments  summarized  just 
above,  were  reviewed  and  given  due 
consideration.  With  one  exception,  the 
final  regulations  do  not  deviate  from  the 
interim  regulations.  The  aim  was  to 
follow  congressional  intent  as  much  as 
possible  by  establishing  a  new  pay 
system  for  administrative  law  judges 
that  would  be  fair  and  equitable  to  the 
largest  number  of  judges  at  the  earliest 
practicable  date  and  still  be  consistent 
with  FEPCA  provisions  and  long- 
standing personnel  management 


practices  regarding  advancement.  It  is 
important  to  note  that  comments  were 
received  from  only  IB  of  the  more  than 
1,110  administrative  law  judges.  It  is 
also  important  to  note  that  the  primary 
concern  expressed  was  the  single  date 
for  conversion  and  that  there  was  little 
agreement  as  to  how  we  should  have 
done  the  conversion.  We  believe  we 
took  the  most  even-handed  approach 
that  benefitted  the  most  judges. 

As  previously  published  and  duly 
noted.  OPM  found  good  cause  existed 
for  waiving  the  general  notice  of 
proposed  rulemaking  and  for  making  the 
interim  regulations  effective  in  less  than 
30  days.  To  establish  other  than  a  single 
effective  date  for  all  administrative  law 
judges  would  have  created  serious 
administrative  problems.  No  one  best-fit 
date  could  be  reasonably  determined. 
No  one  lost  money  under  the  conversion 
plan.  Therefore,  under  the  pay  plan 
conversion  schedule,  administrative  law 
judges  were  converted  to  the  new  pay 
system  on  the  basis  of  their  grade  and 
step  under  the  General  Schedule  on  the 
effective  date  of  conversion,  the  first 
day  of  the  first  pay  period  beginning  on 
or  after  February  10, 1991 — the  earliest 
date  allowed  under  Executive  Order 
12748.  Applicable  waiting  periods  for 
AL-3  advancement  to  higher  rates  were 
to  begin  upon  appointment  (assignment) 
to  a  position  in  AL-3  (Congressional 
Record— House,  H-10701,  October  20. 
1990). 

The  new  schedule  ensured  that  each 
administrative  law  judge  received  a 
minimum  increase  of  at  least  8  percent 
above  the  scheduled  rate  in  effect  in 
1990.  As  an  earlier  version  of  the  pay 
plan  considered  by  OPM  was  based  on 
an  anticipated  General  Schedule 
increase  of  3.5  percent,  the  final 
conversion  plan  was  revised  upward  to 
reflect  the  4.1  percent  increase 
ultimately  approved.  The  final  plan 
converted  judges  at  certain  steps  of  GS- 
15  and  GS-16  to  one  rate  higher  than 
previously  allowed.  It  was  not  possible 
to  provide  equal  pay  increases  to  all 
administrative  law  judges  converted 
from  25  different  pay  rates  under  the 
General  Schedule  to  8  pay  rates  at  3 
levels  under  the  new  AL  i>ay  system  for 
administrative  law  judges.  Some  judges 
of  necessity  fared  better  than  others  as  a 
result  of  the  pay  conversion  being  made 
effective  on  the  earliest  possible  date 
benefitting,  overall,  the  most  judges. 

As  to  the  comments  that  hearing 
office  chief  judges  should  receive  an 
extra  rate  of  pay  within  the  AL-3  level 
for  additional  managerial  and 
administrative  responsibilities 
performed,  the  final  regulations  provide 
that  an  agency  may  on  a  one-time  basis, 
advance  an  AL-3  administrative  law 


judge  with  added  administrative  and 
managerial  responsibilities  one  rate 
beyond  that  allowed  under  current  pay    - 
rates  for  AL-3.  up  to  the  maximum  rate 
F. 

We  see  no  compelling  reason  to 
change  the  provision  in  S  930.210(e)  that 
judges  may  advance  only  one  level  at  a 
time.  Such  a  requirement  is  consistent 
with  the  fact  that  three  levels  of  work 
were  established,  and  each  level  reflects 
more  progressive  managerial 
responsibility.  Exemption  of  judges  from 
the  dual  compensation  restrictions  of 
the  current  law  is  unnecessary  because 
an  amendment  made  by  FEPCA  now 
permits  exceptions  under  appropriate 
circumstances. 

Executive  Order  12291,  Federal    , 
Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(b} 
of  Executive  Order  12291,  Federal 
Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  within  the  scope  of  the 
Regulatory  Flexibility  Act  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  the  personnel  provisions 
under  which  Federal  administrative  law 
judges  are  appointed,  paid,  and 
employed. 

List  of  Subjects 

5  CFR  Part  591 

Government  employees,  travel  and 
transportation  expenses,  wages. 

5  CFR  Part  930 

Administrative  practice  and 
procedure.  Government  employees. 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman. 
Director. 

Accordingly,  OPM's  interim 
regulations  under  5  CFR  parts  59t  and 
930  published  on  February  14;  1991,  at  56 
FR  6208.  are  adopted  as  final  with  the 
following  changes: 

PART  930— PROGRAMS  FOR 
SPECIFIC  POSITIONS  AND 
EXAMINATIONS  (MISCELLANEOUS) 

Subpart  B— Appointment,  Pay,  and 
Removal  of  Administrative  Law 
Judgaa 

1.  The  authority  citation  for  subpart  B 
of  part  930  continues  to  read  as  follows: 

Authority:  5  U  S.C.  1104{a](2].  1305. 3105, 
3323(b).  3344,  4301(2)(D).  5372.  7521 
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2.  In  S  930.210,  paragraphs  (h)  through 
(1)  are  redesignated  as  (i)  through  (m). 
respectively;  a  new  paragraph  (h)  is 
added  to  read  as  follows;  and  in  the 
newly  redesignated  paragraph  (k),  the 
reference  to  "paragraph  (k)  of  this 
section"  is  removed  and  replaced  with  a 
reference  to  "paragraph  (1]  of  this 
section." 

$930,210    Pay. 

*        •        *        *        « 

(h)  Subject  to  the  approval  of  0PM, 
and  on  the  appropriate  recommendation 
of  the  employing  agency,  an  agency  may 
on  a  one-time  basis,  advance  an 
administrative  law  judge  in  a  position  at 
AL-3  with  added  administrative  and 
managerial  duties  and  responsibilities 
one  rate  beyond  that  allowed  under 
current  pay  rates  for  AL-3,  up  to  the 
maximum  Rate  F. 
***** 

[FR  Doc.  92-876  Filed  l-13-«2;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1425 

Cooperative  Marketing  Associations; 
Eiigit>iiity  Requirements  for  Price 
Support 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule.    ■ 

SUMMARY:  The  proposed  rule  published 
in  the  Federal  Register  on  October  31, 
1991  (56  FR  56031).  to  amend  the 
regulations  at  7  CFR  part  1425  is 
adopted  as  a  final  rule.  The  adopted  rule 
changes  the  regulations'goveming 
cooperative  marketing  associations  to 
provide  minimum  financial  requirements 
for  cooperatives  to  be  approved  to 
participate  in  the  price  support  program 
on  behalf  of  their  members  with  respect 
to  canola,  flaxseed,  mustard  seed, 
rapeseed,  safflower,  and  sunflower 
seed.  The  adopted  requirements  are 
similar  to  those  financial  requirements 
for  cooperative  marketing  associations 
marketing  other  commodities  as 
specified  in  7  CFR  1425.10. 
EFFECTIVE  DATE:  lanuary  14, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  M.  Ackley,  Chief,  Cooperative 
and  Analysis  Branch;  Cotton,  Grain,  and 
Rice  Price  Support  Division,  ASCS,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington,  DC  20013.  202-720- 
6689. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under  U.S. 


Department  of  Agriculture  (USDA) 
procedures  in  accordance  with 
provisions  of  the  Secretary's 
Memorandum  No.  1512-1  and  Executive 
Order  12291.  and  has  been  determined 
to  be  "not  major"  because  these 
program  provisions  will  not  result  in:  (1) 
An  annual  effect  on  the  economy  of  $100 
miUion  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments  or  geographic  regions;  or 
(3)  significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  signiHcant  impact  on 
the  quality  of  the  human  environment 
Therefore,  no  Environmental 
Assessment  or  Environmental  Impact 
Statement  is  needed. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this 
proposed  rule  applies  are:  Title — 
Commodity  Loans  and  Purchases — 
10.051;  as  found  in  the  Catalog  of 
Federal  Domestic  Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
o^icials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Regulations  governing  the  eligibility  of 
cooperative  marketing  associations  to 
receive  price  support  loans  and 
purchases  from  CCC  are  set  forth  in  7 
CFR  part  1425.  Those  regulations,  at 
1425.10,  provide  minimum  net  worth 
requirements  for  cooperative  marketing 
associations  approved  to  participate  in 
the  price  support  program  on  behalf  of 
their  members.  These  net  worth 
requirements  previously  did  not  include 
provisions  for  qualifying  cooperatives 
for  the  marketing  of  canola,  flaxseed, 
mustard  seed,  rapeseed,  safflower,  and 
sunflower  seed.  So  that  cooperative 
marketings  of  those  crops  would  not  be 
excluded  from  price  support,  a  proposed 
rule  was  published  on  October  31, 1991 
to  add  net  worth  provisions  for  those 
crops.  The  comment  period  ended  on 
December  2, 1991;  no  comments  were 
received.  There  appears  no  reason  to 
modify  the  proposed  rule  as  it  applies  to 


the  matter  of  net  worth.  Accordingly  the 
net  worth  provisions  have  been  adopted 
as  proposed  with  one  grammatical 
change.  In  addition,  the  authorify 
citation  has  been  amended  to  more 
accurately  reflect  the  statutory  basis  for 
these  regulations. 

Information  collection  requirements 
contained  in  this  regulation  (7  CFR  part 
1425)  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  in 
accordance  with  the  provisions  of  44 
U.S.C.  chapter  35  and  have  been 
assigned  OMB  control  No.  0560-0040. 
Public  reporting  burden  for  the 
collection  of  information  contained  in      , 
this  regulation  is  estimated  to  range 
from  30  minutes  to  16  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate,  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Agriculture,  Clearance  Officer,  OIRM. 
room  404-W,  Washington.  DC  20250; 
and  to  the  Office  of  Management  and 
Budget  Paperwork  Reduction  Project 
(OMB  No.  0560-0040),  Washington,  DC 
20503. 

List  of  Subjects  in  7  CFR  Part  1425 

Cooperatives,  Price  support  programs, 
Reporting  and  recordkeeping 
requirements,  Financial  requirements. 

Final  Rule 

Accordingly,  7  CFR  part  1425  is 
amended  as  follows: 

PART  1425-COOPERATIVE 
MARKETING  ASSOCIATIONS 

1.  The  authorify  citation  for  7  CFR 
part  1425  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1421  et  seq.;  15  U.S.C. 
714b,  714c,  and  714). 

2.7  CFR  1425.10(b)(3)  is  revised  to  read 
as  follows: 

$1425.10    Financial  condition. 
**•**. 

(b)  *  *  * 

(3)(i)  The  net  worth  of  the 
cooperative.  The  cooperative  shall  be 
considered  to  have  a  sufficient  net 
worth  if  such  net  worth  is  equal  to  the 
product  of  an  amount  per  unit  for  a 
commodify  (as  set  forth  in  table  1) 
multiplied  by  the  total  number  of  units 
of  such  commodity  handled  by  the 
cooperative  during  the  preceding 
marketing  year,  or,  if  the  cooperative  is 
in  its  first  full  marketing  year  of 


1370  Federal  Regjsler  /  Vol.  57,  No.  9  /  Tuesday,  January  14.  1992  /  Rules  and  Regulations 


UMI 


operations,  the  estimated  quantity  of 
such  commodity  that  it  will  handle 
during  such  year.  If  a  cooperative  has 
not  been  approved  to  participate  in  a 
price  support  program  for  each  of  three 
crop  years  immediately  preceding  the 
crop  year  for  which  approval  is  being 
considered,  CCC  may  establish  the  unit 
total  of  a  commodity  to  be  used  in 
determining  the  sufficiency  of  the 
cooperative's  net  worth. 

(ii)  If  the  amount  of  the  net  worth  of 
the  cooperative  is  between  34  and  99 
percent  of  the  amount  computed  in 
accordance  with  paragraph  (b)(3)(i)  of 
this  section  and  the  cooperative  is 
determined  by  CCC  to  be  otherwise 
financially  sound,  CCC  may  determine 
that  the  operation  of  the  cooperative  is 
being  carried  00^  in  a  financially  sound 
basis.  Such  a  determination  by  CCC 
may  be  made  if  (A)  the  board  of 
directors  of  the  cooperative  agrees  to 
make  a  capital  retain  in  the  amount  set 
forth  in  Table  2  with  respect  to  each  unit 
of  the  commodity  delivered  to  the 
cooperative  until  the  net  worth  of  the 
cooperative  is  at  least  equal  to  the 
amount  computed  in  accordance  with 
paragraph  (b)(3)(i)  of  this  section  and  (B] 
the  cooperative  agrees  to  deduct  from 
pool  proceeds  tbe  fiill  amount  of  the 
estimated  expenses  of  handling  the 
commodities  received  by  the 
cooperative.  The  failure  to  carry  out 
such  agreements  shall  be  grounds  for 
terminating  a  cooperative's  approval 

Table  1 


Table  2— Continued 


Commodity 


Mustard  Seed. 

Oats 

Raposood 

Rice 

Rye„ 


Safflower 

Seed  Cotton  (lint 

t>asis). 
So(ghum___ — 

Soytjeans 

Sunflower  Seed— 
Wtieat 


Unit 


Hundredweight - 

Bushel 

HundredwotQiM .. 


Bushel 
Hundre 
Powids 


Buahal 

Hundrodwsight- 
Bushel 


Amounl 
par  unit 


J2 
.07 
.32 
.26 
.07 
J2 
JOM 

.10 
.22 

.32 
.08 


Signed  this  8th  day  of  January  1992,  in 
Washington.  DC. 
Keith  D.  Bjeike. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
[FR  Doc  92-918  Filed  l-13-fl2;  8:45  am] 
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Farmers  Homa  Administration 

7CFRPart1955 

Conveyanca  of  Single  Family  Houaing 
Security  Property  l)y  Deed  In  Uau  of 
Foreclosure 

agency:  Fanners  Home  Administration. 

USDA. 

action:  Final  rule. ^__ 

summary:  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  on  the  conveyance  of  Single 
Family  Housing  (SFH)  security  property. 
FmHA  will  consider  a  borrower's  offer 
to  convey  security  property  to  the 
Government  by  deed  in  lieu  of 
foreclosure  only  after  the  account  is 
accelerated.  When  an  offer  is  made,  the 
borrower  will  be  advised  of  the 
assistance  FmHA  can  provide  with  sale 
of  the  property,  and  of  the  consequences 
of  a  conveyance  by  deed  in  lieu  of 
foreclosure.  FmHA  will  accept  the  offer 
only  when  it  is  in  the  government's 
interest,  will  credit  the  account  with  the 
mariiet  value  of  the  property  less  any 
prior  liens  and,  if  the  debt  is  not 
satisfied,  will  not  automatically  release 
the  borrower  of  liability.  Any  unpaid 
balance  will  be  handled  according  to 
formal  debt  setUement  procedures.  If  the 
value  of  the  property  does  not  appear 
adequate  to  retire  the  debt  FmHA  will 
require  a  budget  and/or  financial 
statement  and,  if  necessary  to  confirm 
the  existence  of  other  assets,  a  search  of 
public  records  to  facilitate  the  debt 
settlement  process.  This  action  is  taken 
to  encourage  voluntary  liquidatitm  of 
inoblem  loans,  maximizing  potential 


equity  realization  and  minimizing 
negative  credit  implications  for  the 
borrower,  while  assuring  the  maximum 
recovery  to  the  Government  and 
reducing  the  incidence  of  Government 
acquisition  of  security  property  and  the 
resulting  costs  of  holding  and 
disposition. 

EFFECnVE  DATE:  February  13, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Halasz,  Senior  Realty 
Specialist,  Property  Management 
Branch,  Single  Family  Housing  Servicing 
and  Property  Management  Division, 
Farmers  Home  Administration,  U.S. 
Department  of  Agriculture,  room  5307, 
South  A^culture  Building.  14th  Street 
and  Independence  Avenue,  SW., 
Washnigton,  DC  20250,  telephone  (202) 
720-1452. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  in  Departmental 
Regulation  1512-1,  which  implements 
Executive  Order  12291  and  has  been 
determined  to  be  "nonmajor"  since  the 
annual  effect  on  the  economy  is  less 
than  $100  million  and  there  will  be  no 
significant  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  Government 
agencies,  or  geographic  regions. 
Furthermore,  there  will  be  no  adverse  ^ 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  import 
markets.  This  action  is  not  expected  to 
substantially  affect  budget  outlay  or 
affect  more  than  one  agency  or  to  be 
controversial.  The  net  result  is  to 
provide  better  service  to  rural 
communities. 

Backgnnmd/Discussion 

The  Office  of  Inspector  General  (OIG) 
in  Audit  No.  04663-02-<:H.  Cash  and 
Debt  Management  Activities,  made 
recommendations  to  minimize  FmHA's 
losses  from  SFH  borrowers  who 
liquidate  their  loans  by  conveyance  of 
security  property  to  the  Government 
when  the  market  value  is  less  than  the 
debt  and  to  clarify  policy  on 
consideration  and  acceptance  of 
conveyances  to  reduce  Government 
acquisition  of  security  property.  A 
proposed  rule  wes  published  in  the 
Federal  Register,  56  FR 19622.  on 
Monday.  April  29. 1991.  The  comment 
period  ended  June  28, 1991.  Eleven  (11) 
comments  were  received;  eight  (8)  from 
FmHA  employees,  two  (2)  firom  legal 
services  organizations  and  one  (1)  fit»m 
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a  low-income  housing  advocacy  group. 
The  comments  were  on  the  following 
issues: 

/.  Consideration  of  a  Borrower's  Offer  to 
Convey  SFH  Security  Property  by  Deed 
in  Lieu  of  Foreclosure  Only  After 
Acceleration  of  the  Debt 

In  the  past,  FmHA  regulations  have 
given  a  borrower  a  limited  right  to  offer 
to  convey  security  property  to  the 
government  at  any  time  the  borrower  no 
longer  wanted  the  security  property  or 
was  unable  to  make  the  payments.  The 
prior  regulation  lacked  a  means  to  give  a 
borrower  an  incentive  to  pursue 
voluntary  Uquidation.  The  prior 
regulation  provided  no  objective  basis 
for  FmHA  to  determine  when  it  is 
appropriate  to  consider  a  borrower's 
offer  to  convey  by  deed  in  lieu  of 
foreclosure.  This  has  resulted  in  a  lack 
of  emphasis  on  voluntary  liquidation  of 
problem  loans.  In  addition,  the  ease 
with  which  FmHA  has  accepted  deeds 
in  lieu  of  foreclosure  has  contributed  to 
a  large  inventory  of  unsold  houses  with 
the  consequent  high  cost  of  maintaining 
and  selling  this  inventory.  In  order  to 
ensure  that  every  effort  is  made  to 
encoiu'age  voluntary  liquidation  and  to 
establish  an  objective  criterion,  FmHA 
will  not  consider  a  borrower's  offer  to 
convey  security  property  by  a  deed  in 
lieu  of  foreclosure  until  the  debt  is 
accelerated. 

Ten  of  the  eleven  comments  received 
were  opposed  to  strict  adherence  to  the 
acceleration  requirement.  Most 
suggested  exceptions,  alternative 
criteria,  or  some  degree  of  approving 
official  discretion.  Others  suggested  a 
speciHc  sale  requirement,  such  as  a 
minimum  90-day  listing  with  a  licensed 
real  estate  broker  at  market  value. 
Exceptions  to  the  requirement,  such  as 
when  a  borrower  is  moving  out  of  the 
area  or  experiencing  a  problem  with  the 
house  or  lot  beyond  the  borrower's 
control,  are  not  appropriate  when 
voluntary  liquidation  remains  an 
alternative. 

Although  a  deed  to  the  Government 
may  appear  expedient  when  compared 
to  the  alternative  of  a  lengthy  and  costly 
foreclosure,  the  borrower's  sale  of  the 
property  is  preferable  to  Government 
acquisition  when  the  costs  of  property 
management  and  disposition  are  taken 
into  consideration.  FmHA  considered 
requiring  the  borrower  to  attempt  to  sell 
the  property  before  considering  a  deed 
'  in  lieu;  however.  FmHA  has  no  means  of 
enforcing  such  a  requirement.  Under  7 
CFR.  part  1965,  subpart  C.  FmHA 
encourages  voluntary  liquidation 
through  sale  of  the  property,  allowing 
the  borrower  a  minimum  of  120  days  to 
sell  the  property  or  otherwise  pay  the 


account  in  full.  In  some  cases,  FmHA 
consents  to  sale  (at  market  value)  for 
less  than  the  debt,  paying  for  authorized 
selling  expenses  and  setUing  the 
remaining  debt  under  7  CFR  part  1956, 
subpart  B,  if  the  borrower  is  unable  to 
pay.  In  a  sale  for  less  than  the  debt,  the 
borrower  receives  no  equity.  When  the 
borrower  has  nothing  to  gain  in  making 
the  effort  to  sell  a  house  in  which  he  or 
she  is  no  longer  interested  and  in  which 
he  or  she  has  no  equity,  it  becomes 
necessary  to  emphasize  the  negative 
aspects  of  forced  liquidation,  in  order  to 
encourage  the  borrower's  sale  of  the 
property.  The  acceleration  requirement 
will  stress  the  negative  impact  of  forced 
liquidation  and  assure  that  all  voluntary 
liquidation  efforts,  including  reRnancing 
with  another  lender  or  sale  of  the 
security  property,  have  been  diligently 
pursued,  short  of  foreclosure  action. 
This  action  wil  make  it  clear  that  both 
the  borrower  and  FmHA  must  exhaust 
all  servicing  options  and  efforts  at 
voluntary  liquidation  before  it  is 
appropriate  to  consider  a  conveyance  by 
deed  in  lieu  of  foreclosure.  The 
terminology  alone  is  a  clear  indicator  of 
when  the  action  is  appropriate. 

One  commenter  expressed  consem 
that  FmHA  was  encouraging  borrowers 
to  sell  property  that  may  not  meet  DSS 
standards  and  thereby  was  not  meeting 
the  intent  of  section  510(g)  of  the 
Housing  Act  of  1949,  as  amended.  The 
commenter  correctly  noted  that  the  cited 
section  does  not  apply  to  a  borrower's 
sale  of  security  property.  FmHA  is  not  a 
party  to  such  a  sale  of  the  security 
property  and  therefore  has  no  audiority 
to  place  conditions  or  restrictions  on  the 
sale.  It  should  be  noted  however,  that,  if 
FmHA  flnances  a  transfer  to  an  eligible 
buyer,  necessary  repairs  are  required 
and  may  be  financed  with  a  subsequent 
loan. 

//.  Satisfaction  of  the  Debt  and  Release 
of  Liability  When  FmHA  Accepts  a 
Conveyance 

Three  comments  suggested  that 
FmHA  had  misinterpreted  the  intent  of 
an  amendment  to  S  510(c]  of  the 
Housing  Act  of  1949.  To  clarify,  the 
Housing  and  Community  Development 
Act  of  1987,  Pubhc  Law  100-242  (Feb.  5, 
1988),  cured  certain  defects  in  S  510  of 
the  Housing  Act  of  1949,  providing  the 
Secretary  of  Agriculture  with  broad 
authority  to  set  the  terms  by  which  a 
rural  housing  borrower  is  released  from 
liability  at  the  time  of  debt  settlement 
(emphasis  added).  The  amendment 
eliminated  anachronistic  language  from 
the  original  Housing  Act  of  1949,  which 
required  a  borrower  to  have  "farmed  in 
a  workmanlike  manner"  before  a  release 
of  liability  for  an  undersecured  debt  was 


authorized.  It  also  expanded  the  debt 
settlement  provisions  to  include  all 
housing  programs,  since  authority  to 
settle  certain  Housing  Act  programs  had 
been  limited  by  the  Food  Security  Act  of 
1985.  llie  amendment  allowed  a  more 
prudent  approach  to  tlie  handling  of  a 
deed  in  lieu  of  foreclosure,  whereby  a 
release  of  liability  is  not  automatic,  but 
must  take  place  in  a  debt  settlement 
context.  While  this  is  a  change  from 
current  policy,  it  is  consistent  with  the 
language  of  section  510(c].  There  is 
nothing  in  section  510(c]  which  indicates 
that  FmHA  must  cancel  the  debt  of  a 
borrower  who  can  pay  an  unpaid 
balance  after  a  deed  in  lieu  has  been  ■ 
accepted  by  FmHA.  only  that  FmHA  is 
authorized  to  cancel  the  unpaid  balance 
through  the  debt  settlement  process.  If  a 
borrower  does  not  have  the  resources  or 
prospects  of  having  resources  in  the 
future  to  satisfy  any  unpaid  balance, 
then  the  borrower's  debt  will  be 
cancelled  pursuant  to  FmHA's  debt 
settlement  process,  7  CFR  part  1956, 
subpart  B.  On  the  other  hand,  if  a 
borrower  has  some  assets  from  which 
all  or  part  of  the  unpaid  balance  could 
be  satisfied,  then  the  borrower  will  be 
expected  to  pay  the  remainder  of  the 
debt  but  wiU  still  be  eligible  for 
compromise  or  adjustment  under  the' 
debt  settlement  regulation.  A  statement 
will  be  added  to  S  1955.10(f)(l]  which 
will  clarify  the  handling  of  any  unpaid 
balances. 

The  same  three  comments  also 
indicated  a  concern  that  the  policy  of 
pursuing  unpaid  balances  was  contrary 
to  section  505(a)  of  the  Housing  Act  of 
1949,  which  precludes  FmHA  from 
seeking  a  deficiency  judgment  in  a 
foreclosure  of  a  borrower  who  has  been 
granted  a  moratorium  if  the  borrower 
has  faithfully  tried  to  meet  his  or  her 
obligations.  We  agree  that  this 
protection  afforded  such  a  borrower 
should  extend  to  other  forms  of 
liquidation,  including  that  of  a 
conveyance  by  deed  in  lieu  of 
foreclosure:  therefore,  a  statement  will 
be  added  to  clarify  this  intent.  ; 

///.  Budget  and/or  Financial  Statement 
Requirement 

Any  release  of  liability  after  a 
conveyance  resulting  in  a  deficiency 
would  be  based  on  an  approved  debt 
settlement.  Therefore,  when  the  market 
value  of  a  property  appears  to  be  less 
than  the  debt,  a  deficiency  is  likely,  and 
FmHA  will  need  to  obtain  and  fully 
consider  information  about  the 
borrower's  financial  condition  to 
determine  appropriate  debt  settlement 
action.  FmHA  may  also  need  a  search  of 
public  records  if  it  is  determined 
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necessary  to  discover  suspected 
undisclosed  assets.  No  comments  were 
received  regarding  the  requirement  of  a 
financial  statement  for  a  borrower  and, 
if  necessary  to  discover  suspected 
undisclosed  assets,  a  search  of  public 
records,  when  an  offer  to  convey 
involves  security  property  v^ued  at  less 
than  the  debt. 

Programs  Affected 

Ths  SFH  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.410— Low  Income  Housing 
Loans  and  No.  10.417— Very  Low 
Income  Housing  Repair  Loans  and 
Grants.  For  the  reasons  set  forth  in  the  - 
Rnal  Rule  related  Notice(s)  to  7  CFR 
part  3015,  subpart  V,  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Enviionmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quaUty  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1960,  Public 
Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  801- 
612).  The  undersigned  has  determined 
and  certified  by  signature  of  this 
docimient  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
directly  involve  small  entities  nor  does 
it  add  or  remove  any  authorities  which 
would  affect  small  entities. 

List  of  Subjects  in  7  CFR  Part  1055 

Foreclosure,  Government  acquired 
property. 

Therefore,  chapter  XVm  of  title  7. 
Code  of  Federal  Regulations,  is 
amended  as  follows:  j 

PART  195S-PROPERTY 
MANAGEMENT 

1.  The  authority  citation  for  part  1955 
continues  to  read  as  follows: 

Authocity:  7  U.S.C.  1988;  42  U.S.C  1480;  5 
U&C  301: 7  C311 2.23  and  2.7a 


Subpart  A— Liquidation  of  Loans 
Secured  by  Real  Estate  and 
Acquisition  of  Real  and  Chattel    - 
Property 

2.  §  1955.10  is  amended  by  revising 
paragraph  (d](3)  and  the  introductory 
text  of  paragraph  (f)(1)  to  read  as 
follows: 

91955.10    Voluntary  conveyance  Of  real 
property  by  ttie  borrower  to  ttw 
Government 


UMI 


(d)  •  *  * 

(3)  A  current  financial  statement 
containing  information  similar  to  that 
required  to  complete  Forms  FmHA  410- 
1.  "Application  for  FmHA  Services"  or 
FmHA  442-3.  "Balance  Sheet,"  and 
information  on  present  income  and 
potential  earning  ability.  Exception  for 
SFH  loans:  FmHA  requires  a  budget 
and/or  financial  statement  and.  if 
necessary  to  discover  suspected 
undisclosed  assets,  a  search  of  public 
records,  only  when  the  value  of  the 
security  property  may  be  less  than  the 

debt. 

•        •        *        •        • 

(^  *  *  *  .  ,.  . 

(1)  SFH  loans.  FmHA  does  not  solicit 

or  encourage  conveyance  of  SFH 

security  property  to  the  Government  and 

will  consider  a  borrower's  offer  to 

convey  by  deed  in  lieu  of  foreclosure 

only  after  the  debt  is  accelerated  and 

when  it  is  in  the  Government's  interest. 

Upon  receipt  of  an  offer  to  convey,  the 

servicing  official  will  remind  the 

borrower  of  provisions  for  voluntary 

liquidation  under  S  1965.125(a)  of 

subpart  C  of  part  1965  of  this  chapter. 

and  the  consequences  of  a  conveyance 

by  deed  in  lieu  of  foreclosure  as  follows: 

All  costs  related  to  the  conveyance 

which  FmHA  pays  will  be  added  to  the 

debt;  a  credit  equal  to  the  market  value 

of  the  property,  as  determined  by 

FmHA.  less  prior  liens,  will  be  applied 

to  the  debt;  and  if  the  credit  does  not 

satisfy  the  debt,  the  borrower  will  not 

automatically  be  released  of  Uability. 

The  unsatisfied  debt,  after  acceleration 

under  9  1955.10(h)(5)  of  this  subpart 

may  be  settled  according  to  subpart  B  of 

part  1956  of  this  chapter  however,  a 

deficiency  judgment  will  not  be  pursued 

when  the  borrower  was  granted  a 

moratorium  if  the  borrower  faithfully 

tried  to  meet  loan  obligations.  The 

conveyance  is  processed  as  follows; 

3.  Section  1955.50  is  revised  to  read  as 
follows: 

91955.50   0MB  control  number. 
The  collection  of  information 
requirements  contained  in  this 


regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  have  been  assigned  0MB 
■'control  number  0575-0109.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  5 
minutes  to  5  hours  per  response,  with  an 
average  of  .56  hours  per  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture.  Clearance 
Officer.  OIRM,  room  404-W. 
Washington.  DC  20250;  and  to  the  Office 
of  Management  and  Budget  Paperwork 
Reduction  Project  (OMB  #0575-0109), 
Washington,  DC  20503. 

Dated:  December  la  1991. 
La  Veme  Auaman, 
Administrator.  Farmers  Home 
Administration. 

(PR  Doc.  92-820  Filed  1-13-82: 8:45  am] 
BILUHa  coos  S4ie-S7-ll 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1,5  and  31 

Fees  for  Applications  for  Contract 
Market  Designation,  Leverage 
Commodtty  Registrstion  and 
Registered  Futures  Association  and 
ExdMHige  Rule  Enforcement  and 
Rnandal  Reviews 

AQENCV:  Commodity  Futures  Trading 

Commission. 

ACTlOW:  Final  schedule  of  fees. 

summary:  The  Commission  periodically 
adjusts  fees  charged  for  certain  program 
services  to  assure  that  they  accurately 
reflect  current  Commission  costs.  In  this 
regard,  the  staff  recenUy  reviewed  the 
Commission's  actual  costs  of  processing 
applications  for  contract  market 
designation  (17  CFR  part  5.  appendix  B), 
registration  of  leverage  commodities  (17 
CFR  part  31,  appendix  A)  and  registered 
futures  association  and  exchange  rule 
enforcement  and  financial  reviews  (17 
CFR  part  1).  The  following  fee  schedule 
for  FY  1992  reflects  the  costs  to  the 
Commission  of  providing  those  services 
during  fiscal  years  1989, 1990  and  1991. 
The  fee  for  applications  for  contract 
market  designation  for  futures  would  be 
maintained  at  $15,000,  a  reduced  fee  for 
contract  maricet  desi^iation  for  options 
at  $7,000  would  be  established,  the 
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Commission  iwill  create  an  incentive  for 
contract  markets  to  simultaneously 
submit  designation  applications  for 
futures  and  options  on  that  future  by 
charging  a  combined  fee  of  $17,000  for 
both,  and  the  fee  for  leverage 
commodity  registration  will  remain  at 
$4,500.  The  Commission  also  is 
pubhshing  its  schedule  of  annual  fees 
for  rule  enforcement,  sales  practice  and 
Rnancial  reviews  of  exchanges  and 
registered  futures  association. 
EFFECTIVE  DATES:  Contract  Market 
Designation  and  Leverage  Commodity 
Registration:  January  14, 1992. 
Registered  Futures  Association  and 
Exchange  Rule  Enforcement  and 
Financial  Reviews:  March  16, 1992. 
FOR  FIMTWR  mPORMATION  CONTACT. 
Gerry  Smith,  Special  Assistant  to  the 
Executive  Director,  Office  of  the 
Executive  Director,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581.  telephone 
number  202-254-6090. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  periodically  reviews  the 
actual  costs  of  providing  services  for 
which  fees  are  charged  and  adjusts  its 
fees  accordingly.  In  connection  with  its 
most  recent  review,  the  Commission  has 
determined  that  fees  for  contract  market 
designations  should  be  adjusted.  Also, 
this  release  announces  the  FY  1992 
schedule  of  fees  for  registered  futures 
association  and  exchange  rule 
enforcement  and  financial  reviews  and 
maintains  leverage  commodity 
registration  fees. 

I.  Computation  of  Fees 

In  accordance  with  the  Futures 
Trading  Act  of  1982  (7  U.S.C.  16a)  the 
Commission  has  estabUshed  fees  for 
certain  activities  and  functions 
performed  by  the  Commission.'  In 
calculating  the  actual  cost  of  processing 
applications  for  contract  market 
designation,  registering  leverage 
commodities,  and  performing  registered 
futures  association  and  exdiange  rule 
enforcement  and  financial  reviews,  the 
Commission  takes  into  accoiut 
personnel  costs,  benefits  and 
administrative  costs. 

The  Commission  first  determines 
personnel  costs  by  extracting  data  from 
the  agency's  Budget  Account  Code 
(BAC)  system.  Employees  of  the 
Commission  record  the  time  spent  on 
each  project  under  the  BAC  system.  The 
Commission  then  adds  an  overhead 
factor  for  benefits,  including  retirement 
insurance  and  leave,  based  on  a 
government-wide  standard  established 


'  For  a  btoader  diMuation  of  tfa«  history  of 
Commission  fees,  see  52  FR  46070  (Dec.  4. 1967). 


by  the  Office  of  Management  and 
Budget  in  Circular  A-76.  An  overhead 
factor  is  also  added  for  general  and 
administrative  costs,  such  as  space, 
equipment  and  utilities.  These  general 
and  administrative  costs  are  derived  by 
computing  the  percentage  of 
Commission  appropriations  spent  on 
these  non-personnel  items.  The 
overhead  calculations  fluctuate  slightly 
due  to  changes  in  government-wide 
benefits  and  in  the  percentage  of 
Commission  appropriations  applied  to 
non-personnel  costs  from  year  to  year. 
The  actiial  overhead  factor  for  the 
preceding  fiscal  years  is  as  follows:  FY 
1989—100%;  FY  1990—98%:  FY  1991— 
94%. 

Once  the  total  persoruiel  costs  and 
overhead  for  each  project  have  been 
determined,  the  costs  for  FY  1989,  FY 
1990  and  FY  1991  are  averaged.  This 
results  in  a  calculation  of  the  average 
annual  cost  for  each  project  over  the 
three-year  period,  which  is  the  basis  for 
the  fee. 

II.  Applications  for  Contract  Market 
Designatimi 

On  August  23, 1983  the  Commission 
established  a  fee  for  Contract  Market 
Designation.  48  Fit  38214.  This  fee  was 
based  upon  a  three  year  moving  average 
of  the  actual  costs  expended  and  the 
number  of  contracts  reviewed  in  that 
period  of  time.  The  fee  charged  was 
reviewed  again  in  FY  1985  and  every 
year  after  diat  to  determine  the  fee  for 
the  current  year.  At  that  time  the 
overwhelming  majority  of  designation 
applications  was  for  futures  contracts  as 
opposed  to  options  contracts.  Therefore, 
the  proposed  fee  covered  both  futures 
and  options  applications.  The 
Commission  has  now  reviewed  its  data 
on  the  actual  costs  for  reviewing 
applications  for  both  futures  and  options 
and  has  determined  that  the  cost  of 
reviewing  a  futures  contract  is  much 
higher  than  the  cost  of  reviewing  an 
options  contract.  It  has  also  determined 
that,  when  both  a  futures  contract  and 
an  option  on  that  futures  contract  are 
submitted  simultaneously,  the  cost  for 
review  of  that  options  contract  is  even 
lower.  A  review  of  actual  costs  of 
processing  appHcations  for  contract 
market  designation  as  a  future  for  FY 
1989,  FY  1990  and  FY  1991  revealed  that 
the  average  cost  over  the  three  year 
period  was  $15,636.  A  review  of  actual 
costs  of  processing  applications  for 
contract  market  designation  as  an 
option  for  FY  1989,  FY  1990  and  FY  1991 
revealed  that  the  average  costs  over  the 
three  year  period  was  $7,397  Therefore, 
the  fee  for  applications  for  contract 
market  designation  as  a  future  will  be 
maintained  at  $15,000.  The  fee  for 


applications  for  contract  market 
designation  as  an  option  will  be  lowered 
to  $7,000  in  accordance  with  the 
Commission's  regulations  (17  CFR  pari 
5.  appendix  B1.  In  addition,  the 
combined  fee  for  contract  markets 
submitting  designation  applications  for 
futures  and  options  on  that  future 
simultaneously  will  be  set  at  $17,000. 
The  Conunission  has  determined  that  in 
order  to  provide  an  incentive  for 
simultaneous  submission  of  a  future  and 
an  option  on  that  future,  this  significant 
reduction  from  the  $22,000  fee  ($30,000 
for  both  in  FY  1991)  that  would 
otherwise  be  required  for  such 
submissions  is  appropriate. 

ill.  Leverage  Cominodity  Registitolioa 

No  new  applications  for  leverage 
commodity  registration  were  received 
by  the  Commission  in  FY  1991. 
Accordingly,  the  Conunission  will 
maintain  the  present  fee  of  $4,500  for 
leverage  commodity  registration. 

IV.  Registered  Futures  AssodatioD  and 
Exchange  Rule  Enforcemeat  and 
Financial  Reviews 


Exchange 

Actual 
average 

costs  FY 

1969-FY 

1991 

PY1992 
lee 

Ctiicago  Board  o< 
Trade             

$214,716 

17142? 

<  20.366 

96.417 

96.247 

64.757 

55, 161 

105,999 

69.004 

6.260 

333 

353.049 

S214.716 

Exchanga             

171.422 

Commodity  Exchanga. 
Inc.  

130.366 

Coffee.  Sugar  &  Cocoa 
Exchange..'. 

96,417 

New  Yortt  Mofcanliie 

96.247 

f^ew  Vock  Cotton 
Exchange 

64,757 

Kansas  City  Board  o< 

Trwte 

New  yort(  Futuraa 

Minrteepolis  GraiP 
Exchange  

55.161 
105.999 
68.004 

Philadelphia  Board  of 
TtKle 

Amax  Commodttiet 
Corp    

6.260 
333 

National  Future* 
Aseooiation  

353.049 

row _ 

1.955.753 

1.355.753 

As  in  the  calculation  of  the  FY  1990 
and  FY  1991  fees,  the  FY  1992  fee  for  the 
Chicago  Board  of  Trade  includes  the 
fees  for  the  MidAmerica  Commodity 
Exchange  and  the  Chicago  Rice  and 
Cotton  Exchange.  (The  Chicago  Rice  and 
Cotton  Excfaarvge  merged  writh  the 
MidAmerica  Commodity  Exchange  in 
early  November.  1981). 
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V.  Regulatory  Flexibility  AcT 

The  Regulatory  Flexibility  Act 
("RFA").  5  U.S.C.  601  et.  seq.,  requires 
that  agencies  consider  the  impact  of 
those  rules  on  small  businesses.  The 
fees  implemented  in  this  release  affect 
contract  markets  (also  referred  to  as 
"exchanges')  and  registered  futures 
associations.  The  Commission  has 
previously  determined  that  contract 
markets  and  registered  futures 
associations  are  not  "small  entities"  for 
purposes  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq..  47  FR  18618 
(April  30. 1982).  Therefore,  the 
requiremen's  of  the  Regulatory 
Flexibility  Act  do  not  apply  to  contract 
markets  or  registered  futures 
associations.  Accordingly,  the 
Chairman,  on  behalf  of  the  Commission, 
certifies  that  the  fees  implemented 
herein  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Issued  in  Washington,  DC  on  January  8, 
1992,  by  the  Commission. 
lean  A.  Webb.  i 

Secretary  of  the  Commission.  \ 

[FR  Doc.  92-809  Filed  1-13-92;  8:45  am] 

■HXJNG  CODE  C3S1-«1-M 

17  CFR  Part  30  I 

Option  on  the  Italian  Government 
Bond  Futures  Contract  Traded  on  the 
London  International  Financial  Futures 
Exchange 

agency:  Commodity  Futures  Trading 

Commission. 

ACnOM*  Order. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
authorizing  option  contracts  on  the 
Italian  Government  Bond  ("BTP") 
Futures  Contract  traded  on  the  London 
International  Financial  Futures 
Exchange  ("UFFE")  to  be  offered  or  sold 
to  persons  located  in  the  United  States. 
This  Order  is  issued  pursuant  to:  (1) 
Commission  rule  30.3(a).  17  CFR  30.3(a) 
(1991),  which  makes  it  unlawful  for  any 
person  to  engage  in  the  offer  or  sale  of  a 
foreign  option  product  until  the 
Commission,  by  order,  authorizes  such 
foreign  option  to  be  offered  or  sold  in 
the  United  States;  and  (2)  the    < 
Commission's  Order  issued  on ' 
September  5, 1989,  54  FR  37636 
(September  12. 1989),  authorizing  certain 
option  products  traded  on  LIFFE  to  be 
offered  or  sold  in  the  United  States. 
EFFECTIVE  DATE:  January  14, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barney  L.  Charlon.  Esq.,  Division  of 
Trading  and  Markets.  Commodity 
Futures  Trading  Commission,  2033  K 


Street,  NW.,  Washington.  DC  20581. 
Telephone:  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  issued  the  following 
Order: 

United  States  of  America  Before  the 
Commodity  Futures  Trading 
Commission 

Order  Under  Commission  Rule  30.3(a) 
Authorizing  Option  Contracts  on  the 
Italian  Government  Bond  Futures 
Contract  Traded  on  the  London 
International  Financial  Futures 
Exchange  to  be  Offered  or  Sold  in  the 
United  States  Immediately  upon 
Publication  of  this  Notice  in  the  Federal 
Register 

By  Order  issued  on  September  5. 1989 
("Initial  Order"),  the  Commission 
authorized,  pursuant  to  Commission  rule 
30.3(a),*  certain  option  products  traded 
on  the  London  International  Financial 
Futures  Exchange  ("LIFFE")  to  be 
offered  or  sold  in  the  United  States.  54 
FR  37636  (September  12. 1989).  Among 
other  conditions,  the  Initial  Order 
specified  that: 

Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder,  *  *  *  no  offer  or  sale  of  any  LIFFE 
option  product  in  the  United  States  shall  be 
made  until  thirty  days  after  publication  in  the 
Federal  Register  of  notice  specifying  the 
particular  option(s)  to  be  offered  or  sold 
pursuant  to  this  Order  *  *  *. 

By  letter  dated  October  22. 1991. 
LIFFE  represented  that  it  would 
commence  trading  an  option  contract 
based  on  the  Italian  Government  Bond 
("BTP")  futures  contract  on  October  24, 
1991.  LIFFE  has  requested  that  the 
Commission  supplement  its  Initial  Order 
authorizing  Options  on  the  Long  Gilt 
futures  contract.  Options  on  the  U.S. 
Treasury  Bond  futures  contract.  Options 
on  the  German  Government  Bond 
futures  contract.  Options  on  the  3-Month 
Sterling  Interest  Rate  futures  contract. 
Options  on  the  3-Month  Eurodollar 
Interest  Rate  futures  contract.  Options 
on  the  3-Month  Eimi-Deutschemark 
Interest  Rate  futures  contract,  and 
Options,  on  Sterling  and  Dollar-Mark 
currencies  by  also  authorizing  LIFFE's 
Option  Contract  on  the  BTP  futures 
contract  to  be  offered  or  sold  to  persons 
in  the  United  States.  Upon  due 
consideration,  and  for  the  reasons 
previously  discussed  in  the  Initial  Order, 


the  Commission  believes  that  such 
authorization  should  be  granted.' 

Accordingly,  pursuant  to  Commission 
rule  30.3(a)  and  the  Commission's  Initial 
Order  issued  on  September  5. 1989.  and 
subject  to  the  terms  and  conditions 
specified  therein,  the  Commission 
hereby  authorizes  LIFFE's  Option 
Contract  on  the  BTP  futures  contract  to 
be  offered  or  sold  to  persons  located  in 
the  United  States  immediately  upon 
publication  of  this  Order  in  the  Federal 
Register' 

Option  on  Italian  Government  Bond 
("BTP")  Future 

Unit  of  trading— 1  BTP  futures 
contract. 

Delivery /expiry  months — March, 
June.  September.  December. 

Exercise  day/delivery  day/expiry 
day — Exercise  by  17.00  on  any  business 
day  extended  to  18.30  on  Last  Trading 
Day.  Delivery  on  the  first  business  day 
after  the  exercise  day.  Expiry  at  18.30  on 
the  Last  Trading  Day. 

Last  trading  day — Seven  business 
days  prior  to  first  day  of  the  delivery 
month. 

Quotation— Multiples  of  ITL  0.01. 

Minimum  price  movement  (tick  size  & 
value)— ITL  0.01  (ITL  20.000). 

Trading  hours— 08.02-16.05  London 
time. 

Contract  standard— Assigiunent  of  1 
BTP  futures  contract  for  the  delivery 
month  at  the  exercise  price. 

Exercise  price  intervals — ITL  0.50  e.g. 
95.00.  95.50  etc. 

Introduction  of  new  exercise  prices — 
Nine  exercise  prices  will  be  listed  for 
new  series.  Additional  exercise  prices 
will  be  introduced  on  the  business  day 
after  the  BTP  futures  contract  settlement 
price  is  within  ITL  0.25  of  the  fourth 
highest  or  lowest  existing  exercise  price. 

Option  price — ^The  contract  price  is 
payable  by  the  buyer  to  the  seller  on 
exercise  or  expiry  of  the  option,  not  at 
the  time  of  purchase.  Positions  are 
marked  to  market  daily. 

Initial  listing— As  of  24th  October 
1991,  options  will  be  listed  on  the 


■  Commission  rule  30.3(a).  17  CFR  30.3(a]  (1991). 
makes  it  unlawful  for  any  person  to  engage  in  the 
offer  or  sale  of  a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such  foreign 
option  to  be  offered  or  sold  in  the  United  States. 


»  See  section  2a(l)  of  the  Commodity  Exchange 
Act.  section  3(a)(12)  of  the  Securities  Exchange  Act 
of  1934  ("34  Act")  and  rule  3al2-8  promulgated 
thereunder.  On  January  8, 1992,  the  Securities  and 
Exchange  Commission  designated  the  government 
debt  securities  of  the  Covemment  of  Italy  as 
exempted  securities  for  purposes  of  the  34  Act's 
application  to  the  marketing  in  the  United  States  of 
futures  contracts  on  those  securities. 

*  (3n  November  14. 1991,  the  Commission  issued  a 
Notification  of  Proposed  Order  under  Rule  30.3(a) 
permitting  option  contracts  on  the  BTP  futures 
contract  traded  on  UFFE  to  be  offered  or  sold  in  the 
United  States.  56  FR  58527.  The  Notification  of 
Proposed  Order  was  published  in  the  Fedaral 
Ragislar  consistent  with  the  Initial  Order's  30-day 
notice  requirement. 


UMI 
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December  1991  and  March  1992  delivery 
months. 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures.  Commodity 
options,  Foreign  commodity  options. 

Accordingly,  17  CFR  part  30  is 
amended  as  set  forth  l>elow: 

PART  30-fOREiQN  RITURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A),  4, 4c.  and  8a  of 
the  Commodity  Exchange  Act  7  U.S.C  2, 6, 
6c  and  12a. 

2.  Appendix  B  to  part  30  is  amended 
by  adding  the  following  entry 
alphabetically  after  the  existing  entry 
for  "London  International  Financial 
Futures  Exchange"  to  read  as  follows: 

Appendix  B — Option  Contracts 
Petmitted  to  lie  Offered  or  Sdd  in  Uie 
U.S.  Pursuant  to  S  30J(a) 

FRdata 


Exchange 


Typo  of  contract         and 


London 

Intamational 

on  Italian 

FinancM  Futures 

Qovomnwnt 

Exchanga. 

txxtd  futures 

92:    FR 


Is8iu»)  in  Washington.  DC  on  January  9, 
1992. 

Jean  A.  Webb. 

Secretary  of  the  Coatmiaakm. 
[FR  Doc  92-906  Filed  l-l»-92;  8:45  am] 
I  oooE  sasvoi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFRPart240 

[Docket  Na  34-30166.  International  Sertee 
Release  Na  357.  FHe  Na  87-32-91  ] 

RIN3235AEZZ 

Designation  of  the  Securities  of 
Certain  Foreign  Govemmsnts  as 
Exempted  SecurWes  Under  the 
Securities  Exchange  Act  of  1934 
Solely  for  Purposes  of  Trading  Futurss 
Contracts  on  Thoss  Sscurltiss 

AQENCV:  Securities  and  Exchange 

Commission. ' 

action;  Final  rule. 

summary:  The  Craunission  adopts  three 
amendmenU  to  Rule  3al2-8  (17  CFR 
240.3al^4)  ("Rule")  under  die  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 


The  first  amendment  designates  debt 
obligations  issued  by  the  Republics  of 
Ireland  and  Italy  as  "exempted 
securities."  The  puipose  of  this 
amendment  is  to  permit  the  marketing 
and  trading  of  futures  contracts  on  those 
securities  in  the  United  States  or  to  U.S. 
persons.  The  second  amendment 
replaces  the  reference  to  "West 
Germany"  in  the  Rule  with  a  reference 
to  ^e  "Federal  Republic  of  Germany"  to 
reflect  the  re-unificaion  of  East  Germany 
and  West  Germany.  The  third 
amendment  replaces  all  references  to 
the  informal  names  of  the  countries 
listed  in  the  Rule  with  references  to  their 
official  names  to  clarify  the  references 
made  to  countries  in  the  Rule.  The 
changes  made  by  the  second  and  third 
amendments  will  not  result  in  a 
substantive  change  in  the  operation  of 
the  Rule. 

EFFICnVE  DATE  January  14, 1992.   . 
FOR  niRTNER  INFORMATION  CONTACT: 
Monica  C  Michelizzi.  Esq.,  Branch  of 
Options  Regulation,  Division  of  Marliet 
Regulation,  Securities  and  Exchange 
Commission  (Mail  Stop  5-1),  450  Fifth 
Street.  NW.,  Washington,  DC  20549,  at 
202/272-2411. 
8UPPLSMCNTARV  INFORMATION: 

I.  Introduction 

Under  the  Commodity  Exchange  Act 
("CEA"),  it  is  unlawfiil  to  trade  a  futures 
contract  on  any  individual  security, 
unless  the  seciuity  in  question  is  an 
exempted  security  (other  than  a 
municipal  seciuity)  for  the  purposes  of 
the  Securities  Act  of  1933  ("Securities 
Act")  for  the  Exchange  Act.^  Debt 
obligations  of  foreign  goverrunents  are 
not  exempted  seciuities  under  either  of 
these  statutes.  The  Seciuities  and 
Exchange  Commission  ("SEC*  or 
"Commission"),  however,  has  authority 
to  designate  securities  as  exempted 
securities  for  purposes  of  the  Exchange 
Act 

In  order  to  facilitate  the  trading  of 
futures  contracts  on  debt  securities  of 
certain  foreign  governments  by  United 
States  persons,  the  Commission  has 
adopted  rule  3al2-8  (17  CFR  240.3alZ-B) 
under  the  Exchange  Act  to  designate 
debt  obligations  issued  by  certain 
foreign  governments  as  exempted 
securitiee  under  the  Exchange  Act  solely 
for  the  purpose  of  maiiceting  and  trading 
futures  contracts  on  those  securities  in 
the  United  States  or  to  U.S.  persons.* 


>  The  lann  "•xamptad  Moirity"  todafiaad  in 
saeiiao  S  o(  the  SacuritiM  Act  16  UAC  77c.  and 
Mction  3(a)(12)  of  tlia  Exchangs  Act  16  U.&C 
78c(a)(12). 

■  Undar  the  Rule,  the  gradins  of  futures  on 
government  securities  exempted  by  the  Rule  is 
pennittsd  only  on  or  through  a  board  of  trade. 


Currently,  the  foreign  governments 
listed  in  the  Rules  are  Great  Britain, 
Canada,  Japan,  Australia,  France,  New 
Zealand,  Austria,  Denmark.  Finland,  the 
Netherlands,  Switzerland,  and  West 
Germany  (the  "twelve  designated 
countries").  As  a  result,  futures 
contracts  on  the  debt  obligations  of 
these  countries  may  be  sold  to  U.S. 
persons,  as  long  as  the  other  terms  of 
the  Rule  are  satisfied.' 

On  November  12, 1991,  the 
Commission  issued  a  release  proposing 
to  amend  rule  3al2-8  to  designate  the 
debt  obligations  of  the  Republics  of 
Ireland  and  Italy  as  exempt  securities, 
solely  for  the  purpose  of  futures  trading, 
to  change  the  country  designation  of 
"West  Germany"  to  the  "Federal 
Republic  of  Germany,"  and  to  change 
the  names  of  the  other  countries 
designated  in  the  rule  to  their  formal 
names.  The  Commission  received  no 
comments  in  response  to  this  proposal.* 

The  Commission  today  adopts  these 
three  amendments  to  the  Rule.  First  the 
amendments  add  the  debt  obligations  of 
the  Republics  of  Ireland  and  Italy  (the 
"two  newly -designs  ted  countries")  to 
the  list  of  countries  whose  debt 
obligations  are  exempted  by  rule  3al2-8. 
In  order  to  qualify  for  the  exemption. 
futures  contracts  on  debt  obligations  of 
the  two  newly-designated  countries 
would  have  to  meet  all  the  other  existing 
requirements  of  the  Rule.  Second,  the 
amendments  change  the  country 
designation  of  "West  Germany"  to  the 
"Federal  Republic  of  Germany"  to 
reflect  the  re-unification  of  Germany 
and  the  subsequent  adoption  of  the 
name  the  "Fec^l  Republic  of 
Germany"  as  the  official  name  of  the 
unified  country.*  Third,  the  amendments 
replace  ail  references  to  the  informal 
names  of  the  countries  listed  in  the  Rule 
with  references  to  their  official  names. 

n.  Baclcground 

Section  2(a)(l)(B)(v)  of  the  CEA,« 
which  was  adopted  as  part  of  the 


*  See  infra  no<e  14  and  accompanying  text  for  a 
discussion  of  ths  other  term*  of  the  Rule  that  must 
be  satisfied  in  order  for  these  oontracu  to  be 
marketed  or  traded  in  the  United  States. 

*  See  Securities  Exchange  Act  Release  No.  2W29 
(Nov.  12. 1901).  as  PR  66194  (Novemtier  19. 1991) 
("Proposal  Release"). 

*  in  sn  interpretive  letter  to  the  Chicago  Board  of 
Trade  (XBOT')  regarding  a  proposed  futures 
contract  OB  Germsn  government  tionds.  the 
Conmiission's  Division  of  Market  Regulation  hss 
ststed  thst  it  interprets  the  reference  to  "West 
Germany"  in  the  Rule  to  mean  the  "Federal 
Republic  of  Germany"  for  purposes  of  the  Rule.  See 
letter  from  Brandon  Becker,  Deputy  Director. 
Division  oTMarket  Regulatton.  SEC  to  WtUian 
Cullen.  Senior  Attorney.  CBOT.  dated  |uly  23. 19B1. 

•rUS.C2(a). 


1376  Fadwal  Regfater  /  Vol.  57.  No.  9  /  Tuesday.  January  14.  1992  /  Rules  and  Regulations 


Futures  Trading  Act  of  1982,''  provides 
that  it  is  unlawful  to  trade  a  futures 
contract  on  an  individual  security  unless 
that  security  is  an  exempted  security 
under  Sections  3  of  the  Securities  Act  or 
section  3(a)(12)  of  the  Exchange  Act.* 
These  sections  of  the  Securities  Act  and 
the  Exchange  Act  explicitly  designate 
certain  securities,  including  government 
securities  and  municipal  securities,  as 
exempted  securities.  Securities  issued 
by  foreign  governments,  however,  are 
not  "government  securities"  within  the 
meaning  of  the  federal  securities 
statutes.'  Therefore,  securities  issued  by 
foreign  governments  are  not  deemed  to 
be  exempted  securities  under  the 
statutory  language. 

Section  3(a](12)  of  the  Exchange  Act. 
however,  provides  the  Commission  with 
the  authority  to  designate  other 
securities  as  exempted  securities,  either 
unconditionally  or  for  specified 
purposes. '°  Rule  3al2-6  was  adopted  in 
1984  ' '  pursuant  to  this  exemptive 
authority  in  order  to  facilitate  the 
trading  of  futures  contracts  on  securities 
of  foreign  governments  by  United  States 
person.'^  As  originally  adopted,  the 


'  Pub.  L.  No.  97-M4. 96  Stat.  2294.  7  U.S.C.  1  et 
aeq. 

•  Section  2(a)(l)(B)(v)  of  the  CEA.  7  U.S.C.  2a(v). 
provides  that  "jnlo  pereon  ihall  offer  to  enter  into, 
enter  into,  or  confinn  the  execution  of  any  contract 
of  sale  (or  option  on  such  contract)  for  future 
delivery  of  any  security  or  interest  therein  or  based 
on  the  value  thereof,  except  an  exempted  security 
under  section  3  of  the  Securities  Act  *  "  '  or 
section  3ta)(12)  of  the  (Exchange  Act) 

*  See  Section  3(a)(42]  of  the  Exchange  Act.  IS 
U.S.C.  76c(a)(42)  (defining  the  term  "government 
security"  for  purposes  of  the  Exchange  Act). 

'°  Section  3(a)(12]  of  the  Exchange  Act  provides 
that  the  term  "exempted  security"  includes  "such 
other  securities  '  '  '  as  the  Commission  may  by 
such  rules  and  regulations  as  it  deems  consistent 
with  the  public  interest  and  the  protection  of 
investors,  either  unconditionally  or  upon  specified 
terms  and  conditions  or  for  stated  periods,  exempt 
from  the  operation  of  any  one  or  more  provisions  of 
this  title  which  by  their  terms  do  not  apply  to  an 
'exempted  security'  or  to  exempted  securities.'  "  15 
U.S.C.  78cta)(12). 

' '  See  Securities  Exchange  Act  Release  Nos. 
20708  [  "Adopting  Reiease")  (March  2. 1964).  49  FR 
6595  (March  6.  1984)  and  19611  ("Proposing 
Release' ;  ,May  25  1963).  48  FR  24725  (June  2, 1963). 

"The  mi'-^eiing  and  trading  of  foreign  futures 
contracts  lo  'dnited  States  persons  is  subject  to 
regulation  by  the  CFTC.  In  particular.  Section  4b  of 
the  CEA  authorizes  the  CFTC  to  regulate  the  offer 
and  sale  of  foreign  futures  contracts  to  United 
States  persons,  and  rule  9  (17  CFR  30.9), 
promulgated  under  section  2(a)(1)(A)  of  the  CEA,  is 
intended  to  prohibit  fraud  in  connection  with  the 
offer  and  sale  to  United  States  persons  of  futures 
contracts  executed  on  foreign  exchanges. 
Additional  rules  promulgated  under  2(a)(1)(A)  of  the 
CEA  govern  the  domestic  offer  and  sale  of  futures 
and  options  contracts  traded  on  foreign  boards  of 
trade.  These  rules  require,  among  other  things,  that 
the  domestic  offer  and  sale  of  foreign  futures  be 
effected  through  CFTC  registrants  or  through 
entities  subject  to  a  foreign  regulatory  framework 
comparable  lo  that  governing  domestic  futures 
trading.  See  17  CFR  30.3,  30.4.  and  30.9  (1991).  In 


Rule  provided  that  debt  obligations  of 
Canada  and  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland 
would  be  deemed  to  be  exempted 
securities,  solely  for  the  purpose  of 
permitting  the  offer,  sale,  and 
confirmation  of  "qualifying  foreign 
futures  contracts"  on  such  securities,  so 
long  as  the  securities  in  question  were 
neither  registered  under  the  Securities 
Act  nor  the  subject  of  any  American 
Depositary  Receipt  so  registered.  A 
futures  contract  on  such  a  debt 
obligation  is  deemed  under  the  Rule  to 
be  a  "qualifying  foreign  futures 
contract"  if  delivery  under  the  contract 
is  settled  outside  the  United  States  and 
is  traded  on  a  board  of  trade.  * ' 

The  conditions  imposed  by  the  rule 
were  intended  to  facilitate  the  trading  of 
futures  contracts  on  foreign  government 
securities  without  sacrificing  the 
longstanding  policy  under  the  federal 
securities  laws  of  requiring  foreign 
government  securities  to  comply  with 
the  basic  requirements  of  the  federal 
securities  laws  in  order  to  be  marketed 
and  traded  in  the  United  States. 
Accordingly,  the  conditions  set  forth  in 
the  rule  were  designed  to  ensure  that, 
absent  registration,  a  domestic  market 
in  foreign  government  securities  would 
not  develop,  and  that  markets  for 
futures  on  these  instruments  would  not 
be  used  to  avoid  the  registration 
requirements  and  other  provisions  of  the 
federal  securities  laws. 

At  the  time  the  Commission  originally 
proposed  rule  3al2-8,  it  recognized  that 
the  rule  might  need  to  be  amended  at 
some  later  date  in  order  to  extend  its 
provision  to  debt  obligations  of  other 
foreign  governments.'*  Subsequently, 
the  Commission  amended  the  rule  to 
include  debt  obligations  issued  by 
Japan,  Australia,  France,  New  Zealand, 
Austria,  Denmark,  Finland,  the 


enacting  the  Futives  Trading  Act  of  1962.  Congress 
expressed  its  understanding  that  neither  the  SEC 
nor  the  Commodity  Futures  Trading  Commission 
("CFTC")  had  intended  to  bar  the  sale  of  futures 
contracts  on  debt  obligations  of  the  United  Kingdom 
of  Great  Britain  and  Northern  Ireland  to  United 
States  persons,  and  its  expectation  that 
administrative  action  would  be  taken  to  allow  the 
sale  of  such  futures  contracts  in  the  United  States. 
See  Proposing  Release,  supra  note  11. 48  FR  at  24725 
(citing  128  Cong.  Rec.  H7492  (daily  ed.  September 
23, 1962)  (statements  of  Representatives  Daschle 
and  Wirth)). 

"  As  originally  adopted,  the  Rule  required  that 
the  board  of  trade  be  located  in  the  country  that 
issued  the  underlying  securities.  This  requirement 
was  eliminated  in  1967  See  Securities  Exchange  Act 
Release  No.  24209  (March  12. 1967).  52  FR  8875 
(March  20. 1967). 

■*  See  Proposing  Release,  supra  note  11, 48  FR  at 
24726-27 


Netherlands,  Switzerland,  and  West 
Germany  within  its  coverage.'* 

Rule  3al2-8  has  not  been  amended 
since  1988.  Since  that  time,  an  Irish 
Government  futures  contract  has  been 
developed  and  has  begun  trading  on  the 
Irish  Futures  and  Options  Exchange 
("IFOX ').'"  The  London  International 
Financial  Futures  Exchange  ("LIFFE") 
also  has  begim  trading  a  futures  contract 
on  Italian  government  bonds.  *^  In 
addition,  the  CBOT  and  the  LIFFE  have 
applied  to  the  CFTC  for  designation  as  a 
contract  market  for  trading  in  futures 
contracts  on  European  Currency  Unit- 
denominated  debt  securities  ("ECU 
bonds")  issued  by,  among  others,  certain 
foreign  governments,  including  the 
government  of  Italy.'*  The  Conunission 
has  been  informed  that  U.S.  citizens, 
especially  institutional  iQvestors,  may 
be  interested  in  trading  these  new 
products,  and  has  received  requests  that 
rule  3al2-€  be  amended  to  facilitate 
such  trading." 

The  Commission  today  amends  rule 
3al2-8  to  add  the  Republics  of  Italy  and 
Ireland  to  the  list  of  countries  whose 
debt  obligations  already  are  deemed  to 
be  "exempted  securities"  under  the 
terms  of  the  rule.  Under  this 
amendment,  the  existing  conditions  set 
forth  in  the  rule  [i.e.,  thatihe  underlying 
securities  not  be  registered  in  the  United 
States,  that  the  futures  contracts  require 
delivery  outside  the  United  States,  and    • 


■>  As  noted  above,  the  rule  as  originally  adopted 
applied  only  to  debt  obligations  of  Canada  and  of 
the  United  Kingdom  of  Great  Britain  and  Northern 
Ireland.  See  Adopting  Release,  supra  note  11  In 
1968.  the  rule  was  amended  to  include  debt 
obligations  of  Japan.  See  Securities  Exchange  Act     ' 
Release  No.  23423  (July  11. 1966).  51  FR  29596  (July 
18, 1986).  In  1987.  the  rule  was  amended  to  include 
debt  obligations  of  Australia,  France,  and  New 
Zealand.  See  Securities  Exchange  Act  Release  No. 
25072  (October  29, 1987).  52  FR  42277  (November  4, 
1967).  In  1988.  the  rule  was  again  amended  to 
include  debt  obligations  of  Austria.  Denmark, 
Finland,  the  Netherlands.  Switzerland,  and  West 
Germany.  See  Securities  Exchange  Act  Release  No. 
26217  (October  28, 1988),  53  FR  43880  (October  31, 
1968). 

'  •  Reuters,  Money  Report  (April  28. 1989). 

"  Reuters.  Money  Report  (June  11, 1991). 

"The  CBOT  ECU  bonds  futures  contract  also 
would  include  debt  obligations  of  certain 
supranational  organizations  in  the  basket  of 
securities  underiying  the  proposed  futures  contract. 
The  Commission  has  under  consideration  a  petition 
by  the  CBOT  requesting  that  these  securities  be 
deemed  exempted  securities  under  section  3(a)(12] 
of  the  Exchange  Act  for  the  purpose  of  trading 
futures  contracts  on  these  securities.  See  letter  from 
Thomas  R.  Donovan,  President  and  Chjef  Executive 
Officer  CBOT,  to  Howard  Kramer,  Assistant 
Director,  Division  of  Market  Regulation.  SEC.  dated 
May  29. 1991  ( "CBOT  ECU  Bond  Utter"). 

'*  See.  e.g..  letter  from  Raymond  Guan.  Vice 
President.  'The  First  Boston  Corporation,  to  Jonathan 
C.  Katz,  Secretary.  SEC,  and  Richard  C.  Ketchum, 
Director.  Division  of  Market  Regulation.  SEC  dated 
June  29. 1989.  and  CBOT  ECU  Bond  Letter,  supra 
note  16. 
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that  the  contracts  be  traded  on  a  board 
of  trade]  would  continue  to  apply.  This 
should  ensure  that  a  domestic  market  in 
the  unregistered  foreign  sovereign  debt 
of  the  Republics  of  Ireland  or  Italy  does 
not  develop.  Therefore,  the  amendment 
should  pose  no  risk  for  investors  in  the 
U.S.  securities  market. 

The  Commission  also  amends  rule  ^ 
3al2-8  to  replace  the  reference  to  "West 
Germany"  in  Uie  rule  with  a  reference  to 
the  "Federal  Republic  of  Germany,"  and 
to  replace  all  references  to  the  informal 
names  of  the  countries  listed  in  the  rule 
with  references  to  their  o^icial  names. 
Both  of  these  amendments  clarify  the 
terms  of  the  rule,  but  do  not  result  in  a 
substantive  change  in  the  operation  of 
the  rule. 

III.  Discussion  -. 

In  the  Proposal  Release,  the 
Commission  solicited  comments  on 
whether  there  are  any  legal  or  policy 
reasons  for  determining  that  debt 
obligations  issued  by  Ireland  or  Italy 
should  not  be  accorded  the  same 
treatment  under  the  rule  for  the  purpose 
of  trading  futures  contracts  on  these 
securities  in  the  U.S.  or  to  U.S.  persons 
as  debt  obligations  issued  by  the  twelve 
designated  countries.'^  The  Commission 
received  no  conunent  in  response  to  its 
request  for  comment. 

For  the  reasons  discussed  below,  the 
Commission  has  determined  that  rule 
38*12-8  should  be  amended  to  include 
the  debt  obligations  of  Ireland  and  Italy. 
The  Commission  also  has  decided  to 
replace  the  reference  to  "West 
Germany"  in  the  rule  with  a  reference  to 
the  "Federal  Republic  of  Germany,"  and 


*°  In  addition,  the  Conunission  solicited 
comments  on  whether  the  information  available  in 
English  regarding  the  newly-eligible  future* 
contracts  and  the  underlying  sovereign  debt 
obligations  would  be  adequate  to  permit  U.S. 
investors  to  make  informeid  investment  decisions.  In 
adopting  rule  3al2-e,  the  Commission  decided  not 
to  require,  as  a  condition  to  the  exemption,  that 
such  information  be  available.  See  Adopting 
Release,  supra  note  11, 49  FR  at  8597-86.  At  the  time 
rule  3al2-B  was  adopted,  both  the  United  IGngdom 
and  Canada  had  government  debt  issue*  registered 
in  the  United  States.  As  a  result,  although  those 
particular  issues  were  not  the  subject  of  futures 
trading,  U.S.  investors  had  relevant  disclosure 
material  concerning  the  issuers,  i.e.,  the 
governments  of  Canada  and  the  United  Kingdom.  In 
addition,  Australia,  New  Zealand,  Austria,  and 
Denmark  had  government  debt  tissues  registered  in 
the  United  State*  when  they  were  added  to  the  rule, 
lapaa  FMnce,  Finland,  the  Netherlands, 
Switzerland,  and  West  Germany  did  not  have 
government  debt  iasue*  registered  in  the  United 
States  when  they  were  added  to  the  rule.  Thus,  to  ■ 
large  measure  the  availability  of  information  in 
English  has  not  been  a  determinative  factor  when 
expanding  the  list  of  countries  designated  in  rule 
3alZ-S.  Currently,  Ireland  has  government  debt 
isiues  registered  in  the  United  States.  (These  issues 
are  not  the  Mibfect  of  futures  trading  on  the  IFOX.) 
Italy  does  not  have  government  debt  issues 
registered  in  the  United  State*. 


to  replace  all  references  to  the  informal 
names  of  the  countries  listed  in  the  Rule 
with  references  to  their  official  names. 

First,  the  Commission  beheves  that 
the  debt  obligations  of  the  two  newly- 
designated  countries  should  be  subject 
to  the  same  regulatory  treatment  under 
the  rule  as  the  debt  obligations  of  the 
twelve  designated  countries  for 
purposes  of  trading  futures  contracts  on 
such  debt  obligations  by  United  States 
persons.  Like  Uie  debt  obligations  of  the 
twelve  designated  countries,"  the  long- 
term  debt  obligations  of  each  of  the  two 
newly-designated  coimtries  are  rated  in 
one  of  the  two  highest  rating  categories 
by  at  least  two  nationally  recognized 
statistical  rating  organizations,'^  For 
purposes  of  the  Rule,  the  Commission  is 
aware  of  no  material  differences 
between  the  debt  obligations  of  the  two 
newly-designated  countries  and  the  debt 
obligations  of  the  twelve  designated 
countries. 

Additionally,  the  Commission 
believes  that  Uiere  are  no  valid  legal  or 
policy  reasons  for  denying  U.S. 
investors  the  ability  to  trade  futures  on 
debt  obligations  of  the  two  newly- 
designated  sovereign  issuers.  Moreover, 
the  availability  to  United  States 
investors  of  these  hedging  vehicles  will 
allow  such  investors  to  take  advantage 
of  the  growing  globalization  of  the 
securities  markets. 

Second,  the  Commission  believes  that 
amending  the  rule  to  replace  the 
reference  to  "West  Germany"  in  the  rule 
with  a  reference  to  the  "Federal 
Republic  of  Germany,"  and  to  replace 
all  references  to  the  informal  names  of 
the  countries  listed  in  the  Rule  with 


*'  In  amending  the  Rule  to  exempt  the  debt 
•ecuritie*  of  Austria,  Denmark.  Finland,  the 
Netherlands,  Switzerland,  and  West  Germany,  the 
Commission  noted  that  the  long-term  sovereign  debt 
of  those  countries  was  rated  in  one  of  the  two 
highest  rating  categories  by  at  least  two  nationally 
recognized  statistical  rating  oiganizations.  Seo 
Securities  Exchange  Act  Release  No.  28217  (October 
28, 1968),  53  FR  43880  (October  31, 1988). 

*■  Ireland's  long-term  sovereign  debt  is  rated  A«3 
by  Moody's  Investors  Service  ("Moody'*")  and  AA- 
by  Standard  and  Poor's  ( "S«F').  Italy'*  long-term 
sovereign  debt  is  rated  Aaa  by  Moody'*  and  AA-«- 
by  S&P.  Under  Moody's  rating  criteria,  debt  which 
is  rated  Aaa  is  Judged  to  be  of  the  highest  quality 
and  debt  which  i*  rated  Aa  i*  fudged  to  be  of  high 
quality  by  all  standard*.  Aa-rated  debt  i*  judged  to 
be  of  lower  quality  than  Aaa-rated  debt  becauae:  (1) 
The  mafgif*  of  protection  for  debt  rated  Aa  may  not 
be  a*  large  a*  in  the  hi^ieM  rated  debt  (Aaa):  (2)  the 
fluctuatioa  of  protoctiv*  olement*  may  be  of  greater 
amplitude  for  Aa-rated  iutrument*;  or  (3)  other 
element*  may  Im  pre*ent  which  make  the  long-term 
ride  appear  aomewhat  larger  than  the  Aaa 
•ecuritie*.  Under  SftP**  criteria,  on  i**uef  of  debt 
which  is  rated  AAA  has  an  extremely  strong 
capacity  to  pay  intere*t  and  repay  principal  and  an 
i**uer  of  debt  which  i*  rated  AA  ha*  a  very  atrong 
capacity  to  pay  intereat  and  repay  prlndpoL  A  debt 
l**ue  that  i*  rated  AA  differ*  from  the  hi^eet  rated 
U*ue*  (AAA)  only  to  a  *mall  degree. 


references  to  their  official  names  is 
appropriate  to  clarify  the  terms  of  the 
rule.  "Hie  first  amendment  reflects  the 
fact  that  West  Germany  no  longer  exists 
as  a  separate  country  as  a  result  of  the 
re-unification  of  East  Germany  and 
West  Germany,  and  codifies  the 
Commission's  Division  of  Market 
Regulation's  interpretation  that  the 
reference  to  "West  Germany"  in  the  rule 
should  be  understood  to  mean  the 
"Federal  Republic  of  Germany." 

In  the  same  manner,  the  second    ■ 
amendment  further  clarifies  the 
provisions  of  the  rule  by  replacing  all 
references  to  the  informal  names  of  the 
countries  Hsted  in  the  rule  with 
references  to  their  ofiicial  names.  Both 
of  these  amendments  clarify  the  terms  of 
the  rule,  but  do  not  result  in  a 
substantive  change  in  the  operation  of 
the  rule. 

IV.  Regulatory  Flexibility  Act 
ConsideratioD 

The  Chairman  of  the  Commission 
certified  in  connection  with  the  Release 
proposing  the  amendments  to  the  rule  •• 
that  these  amendments,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  received  no 
comments  on  this  certification. 

V.  Effects  DO  CompetitioD  and  Other 
Flndii^ 

Section  23(a)(2)  of  the  Act  «*  requires 
the  Commission,  in  adopting  rules  under 
the  Act,  to  consider  the  competitive 
effects  of  such  rules,  if  any.  and  to 
balance  any  impact  agaiiut  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Act  The 
Commission  has  considered  the 
amendments  to  the  rule  in  light  of  the 
standards  cited  in  section  23(a)(2)  and 
believes  that  adoption  of  the 
amendments  will  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  As  stated  above, 
the  amendment  is  designed  to  assure  the 
lawful  availability  in  this  country  of 
Irish  and  Italian  government  bond 
futures  that  otherwise  would  not  be 
permitted  to  be  marketed  under  the 
terms  of  the  CEA  The  amendment  thus 
serves  to  expand  the  range  of  financial 
products  available  in  the  United  States 
and  enhances  competition  in  financial 
markets.  Insofar  as  the  rule  contains 
limitations,  they  are  designed  to 
promote  the  purposes  of  the  Act  by 
ensuring  that  futures  trading  on  Irish 
and  Italian  government  securities  is 


**  5te  Propooal  Roiaaac  «i4>ra  not*  4. 
•MSU.S.C78w(aK2)(10n). 
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consistent  with  the  goals  and  purposes 
of  the  federal  securities  laws  by 
minimizing  the  impact  of  the  rule  on 
securities  trading  and  distribution  in  the 
United  States. 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure 
Act,*»  that  the  amendments  to  the  rule 
are  exemptive  in  nature.  Accordingly. 
the  commission  has  determined  to  make 
the  foregoing  action  effective 
immediately  upon  publication  in  the 
Federal  Register. 

VI.  Statutory  Basis 

The  amendments  to  rule  3al2-8  are 
being  adopted  pursuant  to  15  U.S.C.  78a 
etseq.,  particularly  sections  3(a)(12)  and 
23(a).  15  IJ.S.C.  78c(a)(12)  and  78w(a). 

List  of  SobjedB  in  17  CFR  Part  2M 

Reporting  and  recordkeeping 
requirements.  Securities.         I 

Vn.  Text  of  the  Adopted  Amendments 

For  the  reasons  set  forth  above,  the 
Commission  is  amending  part  240  of 
chapter  0.  title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934      | 

1.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Aulboritr.  15  U5.C.  77c  77d.  77i,  77ttt,  78c. 
78d,  TSi,  78J,  781.  78m.  78n,  78o.  78p.  78s.  78w, 
78X.  79q.  79t.  80a-29,  eOa-37,  unle^  otherwiM 
noted.  I 

2.  }  240.3al2-8  is  amended  by  revising 
paragraphs  (a](l)(iv)  through  (a)(l](xii), 
and  by  adding  paragraphs  (a)(l)(xiii] 
through  (xiv)  as  follows: 

9240.3a12-«    Eiamplionferdeeignated 
foreign  government  securitiee  for  purposes 
of  futuree  trading. 

(a)  *  *  * 

(1)  •  •-  • 

(iv)  the  Commonwealth  of  Australia: 

(v)  the  Republic  of  France; 

(vi)  New  Zealand;  | 

(vii)  the  Republic  of  Austria; 

(viii)  the  Kingdom  of  Denmaric; 

(ix)  the  Republic  of  Finland; 

(x)  the  Kingdom  of  the  Netherlands; 

(xi)  Switzeriand; 

(xii]  the  Federal  Republic  of  Germany; 

(xiii)  the  Republic  of  Ireland;  or 

(xiv)  the  Republic  of  Italy. 


By  the  Commission. , 


*M5U.S.C.  553(d)  IWaS). 


UMI 


Dated:  January  8, 1992. 
Marsaret  H.  McFailand. 

Deputy  Secretary. 

[PR  Doc.  92-848  Filed  1-13-92;  8:45  am] 

BILUNQ  COOE  W1«-01-« 

RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  340 
Rifl  3220-AA77 

Recovery  of  Benefits 

agency:  Railroad  Retirement  Board. 
ACnow:  Final  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  hereby  amends  its 
regulations  by  adding  three  instances  in 
which  recoveries  of  overpayments  of 
benefits  under  the  Railroad 
Unemployment  Insurance  Act  will  not 
be  subject  to  waiver,  and  to  clarify 
certain  procedures  relating  to  die 
recovery  of  overpayments  under  that 
statute. 

EFFECnVE  date:  January  14, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  W.  Sadler,  Assistant  General 
Counsel.  Bureau  of  Law,  Railroad 
Retirement  Board,  844  Rush  Street, 
Chicago,  Illinois  60611,  (312)  751-4513 
(FTS  386-4513),  TDD  (312)  751-4701. 
TDD  (FTS  386-4701). 
SUPPLEMENTARY  INFORMATION:  Section 
2(d)  of  the  RaUroad  Unemployment 
Insurance  Act  (RUIA)  (45  U.S.C.  352(d)) 
provides  that  the  Board  may  waive 
recovery  of  an  overpayment  of  benefits 
under  that  Act  if  the  overpaid  individual 
was  not  at  fault  in  causing  the 
overpayment  and  if  recovery  of  the 
overpayment  would  be  contrary  to  the 
purpose  of  the  RUIA  (financial  hardship 
test)  or  would  be  against  equity  or  good 
conscience. 

On  January  28. 1988,  the  Board 
published  regulations  explaining  how  an 
overpaid  individual  may  request  waiver 
and  how  the  Board  applies  waiver  under 
the  RUIA  (20  CFR  parts  320  and  340, 
appearing  at  53  FR  2485).  Section 
340.10(e)  provided  that  an  overpayment 
will  not  be  waived  when  the  recovery  of 
the  overpayment  is  sought  from  an 
individual  other  than  the  overpaid 
employee.  The  Board  now  amends 
i  34ai0(e)  by  adding  three  situations  in 
which  waiver  also  will  not  he  available. 
Section  340.10(e)(1)  merely  restates  the 
previous  rule  as  subsection  (1).  Section 
340.10(e)(2)  provides  that  where  the 
overpayment  is  equal  to  or  less  than  10 
times  the  ciurent  maximum  daily  benefit 
rate  under  the  RUIA  (presently  $31)  such 
an  overpayment  will  not  be  waived.  In 
such  cases  it  is  the  judgment  of  the 


Board  that  recovery  of  this  large 
overpayment  would  not  be  contrary  to 
the  purpose  of  the  RUIA  nor  would 
recovery  be  against  equity  or  good 
conscience.  The  Board  notes  that  the 
individual  will  have  had  the  use  of  the 
overpayment,  interest  free,  for  a  period 
of  time  and  that  he  or  she  will  be  able  to 
ease  financial  difficulty  by  repaymg  in 
installments.  The  rule  thus  provides  that 
where  the  overpayment  is  equal  to  or 
less  than  10  times  the  daily  benefit  rate 
that  there  be  a  conclusive  presumption 
that  it  is  not  contrary  to  the  purpose  of 
the  RUIA  or  against  equity  or  good 
conscience  to  recover  such  payments. 
Consequently,  in  such  an  instance  there 
will  be  no  right  to  request  waiver  of  the 
overpayment. 

Section  340.10(e)(3)  provides  that 
there  shall  be  no  waiver  where  the 
overpayment  of  RUIA  benefits  may  be 
recovered  from  an  accrual  of  a 
retroactive  award  of  annuities  under  the 
Railroad  Retirement  Act  (RRA).  A  sick 
or  disabled  railroad  employee  who  is 
receiving  benefits  under  the  RUIA  may 
eventually  become  entitled  to -a 
disability  annuity  under  the  RRA  for  the 
same  period  that  he  or  she  received  the 
RUIA  benefits.  In  such  an  instance  an 
overpayment  of  benefits  under  the  RUIA 
is  created  since  section  4(a-l)(ii)  of  the 
RUIA  (45  U.S.C.  354{a-l)(ii))  prohibits 
the  payment  of  benefits  under  that 
statute  for  any  period  in  which  the 
employee  is  also  receiving  benefits 
under  the  RRA.  In  such  an  instance  the 
Board  usually  recovers  the  overpaid 
benefits  under  the  RUIA  fi-om  the 
accrual  of  benefits  under  the  RRA.  The 
rule  provides  that  where  the 
overpayment  of  benefits  under  the  RUIA 
may  be  recovered  in  such  a  manner 
there  shall  be  no  right  to  waiver  by  the 
overpaid  employee.  In  such  a  case  the 
employee  cannot  show  that  recovery  of 
the  overpayment  will  cause  financial 
hardship  since  no  future  benefits  are 
being  taken  away  nor  is  he  or  she  being 
asked  to  pay  anything  out-of-pocket.  His 
or  her  accrual  of  benefits  under  the  RRA 
is  simply  being  reduced  to  recover  the 
overpayment. 

Section  340.10(e)(4)  provides  that 
waiver  will  not  be  granted  to  the  extent 
that  the  overpaid  individual  is  due  a 
retroactive  accrual  payment  from  any 
Federal  government  agency.  The  Board 
considers  recovery  in  such  cases  to  be 
neither  contrary  to  the  purpose  of  the 
RUIA  nor  against  equity  and  good 
conscience.  Accordingly,  waiver  of 
recovery  would  not  be  appropriate.  Of 
course,  in  instances  in  which  the 
overpayment  exceeds  the  accrual,  the 
employee  would  be  able  to  request 
waiver  of  the  remaining  overpayment 
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subject  to  the  provisions  of  S  320.11  of 
title  20.  In  addition,  any  accrual  of 
benefits  payable  by  the  United  States  is 
considered  in  determining  whether  the 
employee  is  financially  able  to  repay  the 
overpayment  (see  9  340.10(c)(3)). 

In  addition,  the  Board  amends  S  340.7 
to  make  it  clear  that  all  overpayments, 
even  those  waived  under  this  part,  are 
still  deducted  from  any  residual  lump 
sum  death  payment  under  the  Railroad 
Retirement  Act.  Section  340.8  is 
amended  to  clarify  when  recovery  by 
actuarial  adjustment  is  effective  to 
recover  an  overpayment.  Finally, 
S  340.10(d)  is  amended  by  changing  the 
word  "and"  in  the  phrase  "equity  and 
good  conscience"  to  "or"  to  conform  to 
the  language  in  the  RUIA. 

This  rule  was  pubUshed  in  proposed 
form  on  June  20, 1969  (54  FR  25877),  and 
again  as  a  proposed  rule  on  July  17, 1991 
(56  FR  32523).  In  neither  case  were  any 
conunents  received  within  the 
respective  comment  periods. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  In  addition,  no 
requirements  for  the  collection  of 
information  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1980  are 
imposed. 

List  of  Subjects  in  20  CFR  Part  340 

Railroad  employees,  Railroad 
unemployment  insurance.     ^ 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  340-RECOVERY  OF  BENEFITS. 

1.  The  authority  for  part  340  continues 
to  read  as  follows: 

Authority:  45  U.S.C.  362(1). 

2.  Section  340.7  is  revised  to  read  as 
follows: 

§340.7   Deduction  In  computation  Of  dMrth 


In  computing  the  residual  lump  sum 
provided  for  in  part  234,  subpart  D,  of 
this  chapter,  the  Board  shall  include  in 
the  benefits  to  be  deducted  from  the 
gross  residual  all  amounts  recoverable 
under  this  part,  but  not  recovered, 
including  amounts  where  recovery  was 
waived,  that  were  paid  to  the  individual 
or  paid  to  others  as  benefits  accrued  to 
the  individual  but  not  paid  at  death. 

3.  Section  340.8  is  revised  to  read  as 
follows: 

{3408   ntcovry by adiustiwnt In 


amount  of  any  annuity  payable  to  the 
overpaid  individual  (or  an  individual 
receiving  an  annuity  based  upon  the 
same  compensation  record  as  that  of  the 
overpaid  individual)  under  the  Railroad 
Retirement  Act.  This  method  of  recovery 
is  called  an  actuarial  adjustment  of  the 
annuity.  The  Board  cannot  require  any 
individual  to  take  an  actuarial 
adjustment  in  order  to  recover  an 
overpayment  nor  is  an  actuarial 
adjustment  available  as  a  matter  of 
right.  An  actuarial  adjustment  does  not 
become  effective  until  the  overpaid 
individual  negotiates  the  first  annuity 
check  which  reflects  the  annuity  rate 
after  actuarial  adjustment. 

Example.  An  individual  agrees  to  recovery 
of  a  $5,000  overpayment  made  to  him  by 
actuarial  adjustment  to  an  annuity  awarded 
him  under  the  Railroad  Retirement  Act. 
However,  he  dies  before  negotiating  the  first 
aimuity  check  reflecting  his  actuarially 
reduced  rate.  The  $5,000  is  not  considered 
recovered. 

4.  Section  340.10  is  amended  by 
revising  paragraphs  (c)(3),  (d),  and  (e),  to 
read  as  follows: 

S34ai0   Waivor  of  recovery  of  WTonoous 


under  tlw  RaNroMl  noUreiMnt  Act, 

Recovery  tmder  this  part  may  be 
made  by  permanently  reducing  the 


(c)  *  *  * 

(3)  For  purposes  of  this  section, 
resources  include,  but  are  not  limited  to, 
liquid  assets  such  as  cash  on  hand,  the 
value  of  stocks,  bonds,  savings 
accounts,  mutual  funds,  any  accrual 
benefit  payable  by  the  United  States  of 
America  or  any  other  source. 

(d)  When  recovery  is  against  equity 
or  good  conscience.  Recovery  is 
considered  to  be  against  equity  or  good 
conscience  when  a  person,  in  reliance 
on  such  payments  or  on  notice  that  such 
payment  would  be  made,  relinquished  a 
valuable  right  or  changed  his  or  her 
position  for  the  worse. 

(e)  Recoveries  not  subject  to  waiver. 
(1)  Where  an  amount  is  recoverable 
pursuant  to  section  2(f)  of  the  Act  from 
remuneration  payable  to  an  employee 
by  a  person  or  company,  or  where  a  lien 
for  reimbursement  of  sickness  benefits 
has  arisen  pursuant  to  section  12(o)  of 
the  Act,  and  in  either  case  recovery  is 
sought  from  a  person  other  than  the 
employee,  no  right  to  waiver  of  recovery 
exists. 

(2)  Where  the  amount  recoverable  is 
equal  to  or  less  than  10  times  the  current 
maximum  daily  benefit  rate  under  the 
Railroad  Unemployment  Insurance  Act 
it  shall  not  be  considered  contrary  to  the 
purpose  of  the  Act  or  against  equity  or 
good  conscience  to  recover  such 
payment  Consequently,  the  amount 


recoverable  is  not  subject  to  waiver 
under  this  part. 

(3)  Where  the  amount  recoverable  is 
the  result  of  an  overpayment  of  benefits 
payable  under  the  Railroad 
Unemployment  Insurance  Act  due  to 
entitlement  to  annuities  under  the 
Railroad  Retirement  Act  for  the  same 
days  for  which  benefits  were  payable, 
and  recovery  of  such  overpayment  may 
be  made  by  offset  against  an  accrual  of 
the  annuities,  it  shall  not  be  considered 
contrary  to  the  purpose  of  the  Act  or 
against  equity  or  good  conscience  to 
recover  the  erroneous  payment  by  offset 
against  such  accrual.  Consequently,  the 
amount  recoverable  is  not  subject  to 
waiver  under  this  part. 

(4)  Where  there  exists  accumulated 
Federal  benefits  payable  by  any 
executive  agency  of  the  United  States, 
any  amount  recoverable  which  is  equal 
to  or  less  than  the  accumulated  Federal 
benefits  is  not  subject  to  waiver.  Any 
amount  recoverable  which  is  greater 
than  the  identified  accumulated  Federal 
benefits  may  be  considered  for  waiver 
in  accordance  with  the  provisions  of  this 
part  and  part  320  of  this  chapter. 

bated:  January  S,  1992. 

By  authority  of  the  Board. 
BMtrics  Eiatski, 
Secretary  to  the  Board. 
[FR  Doc.  92-812  Filed  1-13-02:  a:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sodal  Security  Adminictratlon 

20  CFR  Part  404 

Rm0960-AO04 

Federal  OM-Age,  Survlvore,  and 
Disability  Inaurance  Benefits;  Inclusion 
of  Certain  Deferred  Compens  stlon  In 
Determination  of  WaQe4aeed 
Adjustments 

AQCNCV:  Social  Security  Administration, 
HHS.  c 

action:  Final  rules. 


f.  These  final  regulations  reflect 
changes  made  as  a  result  of  section 
10208  of  Public  Law  (Pub.  L)  101-239, 
the  Omnibus  Budget  Reconciliation  Act 
of  1989.  That  statute  provides  for 
inclusion  of  contributions  to  certain 
deferred  compensation  plans  in  the 
determination  of  the  national  average 
wage  indexing  series,  beginning  %vith 
average  wages  for  1991. 

The  legislative  change  to  the 
calculation  of  the  average  wage  index 
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(AWI),  reflects  increases  in  deferred 
compensation  contributed  after  1988. 
The  revised  AWI,  through  indexation  of 
earnings,  may  increase  benefits  to 
individuals  who  become  eligible  for 
benefits  in  1983  and  later.  T^e  change  in 
the  indexing  series  for  1991  and  later 
may  also  affect  wage-indexed  program 
amounts  for  1993  and  later. 
EFFECTIVE  DATE:  These  rules  are 
effective  on  January  14, 1992. 
FOn  FURTNDI  MFOmiATION  CONTACT 
Phyllis  E.  Green.  Office  of  Regulations, 
Social  Security  Administration.  6401 
Security  Boulevard.  Baltimore,  MD 
21235,  301-866-8622. 
SUFPLEMENTAIIV  MFOMMATION: 

Background  | 

Public  Law  101-239,  the  "Omnibus 
Budget  Reconaiiation  Act  of  1989"  was 
enacted  December  19, 1989.  Under 
section  10208  of  this  statute  ("Inclusion 
of  Certain  Deferred  Compensation  in 
Determination  of  Wage-Based 
Adjustments"),  contributions  to  certain 
deferred  compensaticHi  plans  will  be 
included  in  the  computation  of  the  AWI, 
beginning  with  1901.  The  term  "deferred 
compensation  contribution  amount" 
means: 

a.  An  amount  excluded  from  gross 
income  under  chapter  1  of  the  Internal 
Revenue  Code  of  1986  [IRC],  by  reason 
of  sections  402(a)(8)  (Cash  or  E)eferred 
Arrangements],  402(h)(l](6)  (Special 
Rules  For  Simplified  Employee 
Pensions],  or  457(a)  (Year  of  Inclusion  in 
Gross  Income]  of  such  Code  or  by 
reason  of  a  salary  reduction  agreement 
under  section  403(b)  (Taxability  of 
Beneficiary  under  Annuity  Purchased  by 
section  501(c)(3]  Organization  or  Public 
School)  of  such  Code; 

b.  any  amount  with  respect  to  which  a 
deduction  is  allowable  under  chapter  1 
of  such  Code  by  reason  of  a  contribution 
to  a  plan  described  in  section  501(c)(18) 
(a  trust  or  trusts  created  before  ]ime  25, 
1959,  forming  part  of  a  plan  providing  for 
the  payment  of  benefits  under  a  pension 
plan  meeting  certain  criteria  and  funded 
only  by  contributions  of  employees]  of 
sudi  Code:  and, 

c.  to  the  extent  provided  in  regulations 
of  the  Secretary  of  Health  and  Human 
Services,  deferred  compensation 
provided  under  any  arrangement, 
agreement,  or  plan  referred  to  in 
subsection  f  •!  or  [j]  of  section  209  of  the 
Social  Security  Act  (the  Act],  as 
amended  by  sections  10208(d)(1)  (S)  and 
(T)  of  Public  Law  101-239. 

The  current  regulations  (i  404.211(c)) 
defining  the  term  "average  of  the  total 
wages"  for  years  after  1977  include  only 
wages  reported  on  Internal  Revenue 
Service  Form  W-2  for  Federal  income 


tax  purposes.  In  these  final  regulations, 
the  definition  is  broadened  for  wa^es 
earned  after  1990  to  also  include 
contributions  to  certain  deferred 
compensation  plans  (described  above), 
as  required  by  section  209(k)  of  the  Act, 
added  by  section  10206  of  Public  Law 
101-238. 

The  contributions  to  deferred 
compensation  plans,  as  described 
above,  are  excluded  &om  gross  income 
for  income  tax  purposes  in  the  year  that 
they  are  earned  and  are  reported 
separately  from  other  earned  income  on 
Form  W-2.  Distributions  from  most  such 
plans  are  reported  for  income  tax 
purposes  on  forms  other  than  Form  W-2. 
However,  distributions  from  plans 
covered  by  section  457(a]  of  the  IRC  are 
reported  on  Form  W-2.  The  regulations 
will  include  in  the  calculation  of  the 
average  of  the  total  wages  only  those 
deferred  compensation  amounts 
identified  on  the  Forms  W-2  as 
contributed  to  the  plans  during  a 
particular  year.  In  order  to  avoid 
counting  deferred  compensation 
amounts  relating  to  section  457(a)  plans 
twice  (once  when  contributed  to  the 
plans  and  again  when  distributed  to 
individuals  from  the  plans],  we  »wll 
exclude  from  the  calculation  of  the 
average  of  the  total  wages  any  deferred 
compensation  amounts  identified  on 
Forms  W-2  as  distributed  to  individuals 
during  that  particular  year. 

The  revised  AWI  may  increase 
benefits  to  individuals  who  become 
eligible  for  benefits  in  1993  and  later. 
The  change  in  the  indexing  series  for 
1991  and  later  may  also  affect,  subject  to 
rounding,  wage-indexed  program 
amounts  for  1993  and  later.  These  wage- 
indexed  program  amounts  are  (1)  the 
contributions  and  benefit  base,  (2)  the 
Hospital  Insurance  contribution  base,  (3) 
the  "old-law"  contribution  and  benefit 
base  (as  determined  under  section  230  of 
the  Act  as  in  effect  before  the  1977 
amendments),  (4)  the  retirement  test 
exempt  amounts,  (5)  the  amount  of 
earnings  required  for  a  worker  to  be 
credited  with  a  quarter  of  coverage,  and 
(6]  the  formulas  for  calculating  an 
individual's  primary  insurance  amount 
and  the  family  maximum  benefit 
amount. 

The  statute  provides  a  transitional 
rule  for  computing  the  average  of  the 
total  wages  used  in  the  formula  for 
determining  the  contribution  and  benefit 
base  and  the  "old-law"  ccuitribution  and 
benefit  base  for  1990-1992.  Under  the 
transitional  rule,  determination  of  these 
bases  for  1990-1992  is  based  on  special 
"deemed"  average  wages  for  1916-1960. 
(Similarly,  the  Hospital  Insurance 
contribution  base  ^r  1992  is  based  on 
deemed  average  wages  for  1968  and 


1890.)  The  deemed  average  wage  is  a 
temporary  deviation  frran  the  regular 
AWL  and  is  used  soley  for  the  purpose 
of  determining  the  contribution  and 
benefit  base,  the  "old-law"  contribution 
and  benefit  base  for  1980-1992  and  the 
Hospital  Insurance  contribution  base  for 
1992. 

Computation  of  1990-1982  Bases 
(Tranritiooal  Ruk)  , 

Computations  of  the  contribution  and 
benefit  base  and  the  "old-law" 
contribution  and  benefit  base  amounts 
for  1990  and  1991  were  published  as 
notices  in  the  Federal  Register  on 
December  29, 1989,  (54  FR  53751)  and  on 
October  31, 1990,  (55  FR  45856) 
respectively,  together  with  the  deemed 
average  wages  for  1988  and  1989  on 
which  such  computations  were  based. 
For  the  years  1988  and  1989,  the  deemed 
average  wage  under  the  transitional  rule 
is  the  AWI  for  a  year  plus'2  percent  of 
the  prior  year's  AWI. 

The  deemed  average  wage  for  1990 
reflects  the  ^tual  data  on  deferred 
compensation  contributions.  The  1990 
deemed  average  wage  is  defined  as: 


(1989  AWI)    X 


1990  average  wages 

including  oeferred 

compensation 

1989  average  wages 

excluding  deferred 

compensation 


The  average  wages  used  in  the  above 
ratio  are  those  calculated  directly  from 
Form  W-2.  The  1992  base  is  equal  to  the 
1991  base  multiplied  by  the  ratio  of  the 
1990  deemed  average  wage  to  the  1989 
deemed  average  wage. 

Two  percent  of  a  prior  year's  AWI,  as 
used  to  determine  a  deemed  average 
wage  for  1988  or  1989,  is  an  estimate  of 
the  deferred  compensation  contributions 
that  have  been  paid  to  date,  relative  to 
regular  wages.  Thus,  the  transitional 
rule  raises  the  contribution  and  benefit 
base  for  1990  and  1991  to  about  the 
same  level  it  would  have  been  if 
deferred  compensation  had  always  been 
included  in  the  average  wage  indexing 
series.  Further,  the  rule  adjusts  that  level 
for  actual  deferred  compensation  data 
for  1990  (the  first  year  for  which  such 
data  will  be  available  to  the  Social 
Security  Administration  (SSA]  from 
Form  W-2  reports  filed  by  employers). 
The  change  in  the  average  wage 
indexing  series,  beginning  with  ^91, 
then  maintains  the  bcwe  at  levels  which 
reflect  the  increase  in  wages,  including 
deferred  compensation,  for  1993  and 
later. 


UMI 
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Computaboo  of  Waga^Mlexed  Pragraai 
AoiDWits  for  1993  and  Later 

The  AWl  for  yean  before  1991  is  the 
same  as  under  prior  krw.  For  1991,  the 
AWI  is  defined  as: 


1991  average  wages 

including  aeferred 

compensation 

1990  average  wages 
iachidins  oeferred 


(1990  AWI)   X 


The  average  wages  used  in  tfie  above 
ratio  are  th6se  calculated  directly  from 
SSA's  annual  wage  data.  AWTs  for 
years  after  1991  are  similarly  defined. 
For  years  1993  and  later,  all  wage- 
indexed  program  amoiuits,  previously 
mentioned,  are  potentially  afiEected  t^ 
the  new  definition  of  AWI.  The  amounts 
which  are  rounded  to  the  nearest 
multiple  of  $10  (e.g.,  the  monthly 
retirement  test  exempt  amounts)  are  less 
likdy  to  be  affected  in  the  near  terra 
than  amounts  which  are  rounded  to  tfte 
nearest  dollar  (the  wage-indexed 
amounts  in  the  formulas  for  computing 
an  individual's  primary  insurance 
amount  and  the  family  maximum 
benefit).  The  methods  used  to  con^mte 
the  wage-indexed  amounts  are  not 
dianged  by  the  new  statute. 

Regulations 

Existing  regulatiooa  do  not  immde  for 
the  inclusion  of  contributions  to  certain 
deferred  compensation  plans  in  the 
determination  of  the  average  of  the  total 
wages.  These  final  regulations  expand 
§  404.211,  which  sets  out  the  method 
used  in  indexing  and  averaging 
earnings,  to  include  deferred 
compensation  amounts  provided  by  the 
statute. 

In  addition,  we  are  updating 
§  404.1046  to  reflect  the  rales  for 
determinng  the  contribation  and  benefit 
based  for  years  after  1902. 

Regulatory  ProoeAina 

Even  wben  not  reqwifcd  by  ttatnte,  •• 
a  matter  of  policy,  die  Departawnt  of 
Health  and  Human  Services  generally 
follows  the  notice  of  proposed 
rulemakiii^  and  poUic  comment 
procedures  spedfied  in  the 
Adjninistrative  Procedure  Act  (APA).5 
U.S.C.  553,  in  the  development  of  its 
regulations.  The  APA  {uovides 
'  exceptions  to  its  notice  and  pobhc 
comnaoit  procedures  when  an  s^n^ 
fiiids  there  is  good  cause  fordbpensing 
with  such  procedures  en  the  basis  that 
they  are  impmctic^iie,  unneceseery.  or 
contrary  to  the  pidilie  interest  We  iMve 


determined  that,  under  5  U.S.C. 
553(b)(B).  good  cause  exists  for  waiver 
of  notice  of  proposed  rulensaking  and 
public  comment  procedures  in  these 
regulations  because  we  are  only 
reflecting  statutory  changes  wlbdi  are 
not  discretionary  and  do  not  involve  the- 
settmg  of  policy.  Therefore,  opportunity 
for  prior  public  comment  is  unnecessary 
and  these  amendments  are  being  issued 
as  final  rules. 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  the  terms 
of  Executive  Order  12291  because  no 
additional  program  or  adminis^tive 
costs  are  contemplated  and  the 
threshold  criteria  for  a  major  rule  are 
not  othervvise  met.  Therefore,  a 
regulatory  iaq)act  analysis  is  not 
required. 

Paperwotii  Reduction  Act 

These  proposed  regulations  do  not 
impose  reporting  and  recordkeeping 
lequgements  necessitating  dewance  by 
the  Office  ol  Management  and  Budget. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  regulations 
w%  not  have  a  significant  ecenoinic 
impact  on  a  sabstantial  number  of  snaH 
entities.  Any  signtficmt  economic 
im^ct  w^di  would  resnk  from  the 
inckisicm  of  deferred  compensation  in 
the  calcination  of  the  amount  of  wages 
on  which  smeD  entities  wiH  be  requ^d 
to  pay  taxes  under  the  Federal 
Insurance  Contribution  Act  would  be 
caused  by  nie  statutory  amendment 
imposed  by  section  10208  of  Pnbhc  Law 
101-239.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Public 
Law  96-354,  the  Regulatory  Flexibility 
Act  is  not  required. 

(Catalog  of  Federal  Domestic  AasiBtaBce 
Programs  Nes.  B3.a02,  Social  Secuiity— 
Disability  Insurance;  93.803.  Social  Security- 
Retirement  iimarance;  93.805,  Social 
Security— SurviTor's  bnotance.^ 

List  off  Subieds  in  2t  CFK  Pvt  4M 

Administrative  practice  and 
procedure;  Death  benefits;  Disability 
benefits;  OM-Age,  Survivors,  and 
DistMity  Insurance. 

Dated:  October  7. 1981. 
Gw«aMin8.Kia|. 
Commissioiter  of Seei»l  Security. 

Approved:  Noventwr  5. 1991. 
Louis  W.  SuOivan. 
Staetary  of  Health  amdHvaaaSenicet. 

Vat  the  reasons  set  eat  in  the 


preamble,  tide  2a  chapter  HI,  part  4M  of 
the  Cede  of  Federal  Regulations  is 
amended  as  foHows: 

PART404-(iyilENDEO] 

1.  The  audiority  citation  for  subpart  C 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202(a).  20S(a).  215.  and 
1102  of  the  Social  Security  Act;  «2  U.S.C.    . 
402(a).  405(a),  415,  and  1302. 

2.  Section  404.211  is  amended  by 
revising  paragraph  (c)  to  read  as 
faflows: 


(404211    CempuUnoyoMr 
Indoxod  montMy  eamln0s. 


(c)  Average  of  the  total  wages.  Before 
we  compute  your  average  indexed 
monthly  earnings,  we  must  first  know 
the  "average  of  the  total  wages"  of  all 
workers  for  each  yew  tnm  1951  wtil 
the  second  year  before  you  become 
eligible.  The  average  of  the  total  wages 
for  years  after  1960  are  shown  in 
appendix  I.  Corresponding  figures  for 
more  recent  years  which  have  not  yet 
been  incorporated  into  this  appendix  are 
published  in  the  Federal  Register  on  or 
before  November  1  of  the  succeeding 
year.  "Average  of  tiie  total  wages'  (or 
"average  wage")  meanr 

(1)  For  the  jrears  1951  through  1977, 
four  times  the  amomtt  of  average 
taxable  wages  that  were  reported  to  the 
Social  Security  Administratien  for  the 
first  calendar  quarter  of  eadi  year  for 
social  security  tax  pnrposes.  For  yean 
prior  to  1973,  these  average  wages  were 
determined  from  a  sampling  of  these 
reports. 

(2)  For  the  years  1978  throu^  1900,  ail 
remuneration  reported  as  wages  oo 
Form  W-2  to  the  Internal  Revenue 
Service  for  all  employees  for  income  tax 
purposes,  divided  by  the  number  of 
wage  earners.  We  adjusted  those 
averages  to  make  them  comparable  to 
the  averages  for  1951-1977.  For  years 
after  1877,  the  term  includes 
remnneratioa  for  services  not  covered 
by  social  security  and  remnneration  for 
covered  employment  in  excess  of  that 
which  is  subject  to  FICA  contributions. 

(3)  For  years  after  1990,  all 
remuneration  reported  as  wages  on 
Form  W-2  to  the  Internal  Revenue 
Service  for  aH  employees  for  income  tax 
purposes,  including  remnneration 
described  fai  paragraph  ^2)  of  this 
section,  plus  conthbutiens  to  certain 
deferred  campcnsatioa  plans  described 
in  secUon  Mfk)  of  the  Social  Security 
Act  (also  teportod  en  Pane  W-2). 
divided  by  the  number  of  wage  earners. 
If  bolk  disliibutions  from  and 


1382  Federal  Register  /  Vol.  57.  No.  9  /  Tuesday.  January  14.  1992  /  Rules  and  Regulations 


contributions  to  any  such  deferred 
compensation  plan  are  reported  on  Form 
W-2,  we  will  include  only  the 
contributions  in  the  calculation  of  the 
average  of  the  total  wages.  We  will 
adjust  those  averages  to  make  them 
comparable  to  the  averages  for  1951- 
1990. 


3.  The  authority  citation  for  subpart  K 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205(a).  209.  210,  211,  229(a), 
230,  231,  and  1102  of  the  Social  Security  Act; 
42  U.S.C.  405(a),  409. 410,  411,  42g(a),  430.  431, 
and  1302. 

4.  Section  404.1048  is  amended  by 
revising  the  title  and  paragraphs  (a)  and 
(c)  to  read  as  follows: 

S  404.1046    Contribution  and  iMnefit  base 
after  1992. 

(a)  General.  The  contribution  and 
benefit  base  after  1992  is  figured  under 
the  formula  described  in  paragraph  (b] 
of  this  section  in  any  calendar  year  in 
which  there  is  an  automatic  cost-of- 
living  increase  in  old-age,  survivors,  and 
disability  insurance  benefits.  For 
purposes  of  this  section,  the  calendar 
year  in  which  the  contribution  and 
benefit  base  is  figured  is  called  the 
determination  year.  The  base  figured  in 
the  determination  year  applies  to  wages 
paid  after  (and  taxable  years  beginning 
after]  the  determination  year, 


.    (c)  A  verage  of  the  total  wages.  The 
average  of  the  total  wages  means  the 
amount  equal  to  all  remuneration 
reported  as  wages  on  Form  W-2  to  the 
Internal  Revenue  Service  for  all 
employees  for  income  tax  purposes  plus 
contributions  to  certain  deferred 
compensation  plans  described  in  section 
209(k)  of  the  Social  Security  Act  (also 
•  reported  on  Form  W-2),  divided  by  the 
number  of  wage  earners.  If  both 
distributions  from  and  contributions  to 
any  such  deferred  compensation  plan 
are  reported  on  Form  W-2,  we  will 
include  only  the  contributions  in  the 
calculation  of  the  average  of  the  total 
wages.  The  reported  remuneration  and 
deferred  compensation  contributions 
include  earnings  from  work  not  covered 
under  social  security  and  earnings  from 
work  covered  under  social  security  that 
are  more  than  the  annual  wage 
hmitation  described  in  S  404.1047. 

[FR  Doc.  92-937  Filed  1-13-92:  8:45  am| 
MUMO  COM  41W-2*-* 


20  CFR  Part  404 

[Regulation  No.  4] 
RIN  0960-AD19 


UMI 


Federal  Old-Age,  Survivors,  and 
Disability  Insurance  Benefits; 
Continued  Payment  of  Benefits  During 
Appeal 

agency:  Social  Security  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  These  final  regulations  reflect 
section  5102  of  Public  Law  (Pub.  L.)  101- 
508,  the  Omnibus  Budget  Reconciliation 
Act  of  1990.  Section  5102  amended 
section  223(g)  of  the  Social  Security  Act 
(the  Act)  and  made  permanent  statutory 
provisions  which  previously  were 
applicable  on  a  temporary  basis.  Under 
these  statutory  provisions,  a  disabled 
beneficiary  may  elect  to  have  his  or  her 
disability  insurance  benefits  under  title 
-  II  of  the  Act,  and/or  Medicare  benefits 
under  title  XVIII  of  the  Act,  continued 
pending  a  reconsideration  determination 
or  an  administrative  law  judge  hearing     - 
decision  issued  after  we  have  made  an 
initial  determination  that  the 
individual's  impairments  have  ceased, 
did  not  exist,  or  are  no  longer  disabling. 
Such  an  individual  may  also  elect  to 
have  benefits  continued  for  his  or  her 
spouse  and  children  who  are  receiving 
benefits  on  his  or  her  earnings  record,  if 
they  also  elect  to  have  their  benefits 
continued.  The  statutory  provision 
allowing  for  the  continuation  of  benefits 
pending  appeal  also  applies  to  persons 
receiving  child's  insurance  benefits 
based  on  disability;  persons  receiving 
widow's  or  widower's  benefits  based  on 
disability;  and  persons  receiving 
mother's  or  father's  benefits  on  the  basis 
of  having  in  their  care  a  person 
receiving  child's  insurance  benefits 
based  on  disability. 
EFFECTIVE  DATE:  January  14, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  V.  Dudar,  Legal  Assistant, 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore.  MD  21235,  (301) 
965-1795. 

SUPPLEMENTARY  INFORMATION:  These 
final  regulations  reflect  section  5102  of 
Public  Law  101-508.  Prior  to  this 
statutory  amendment,  the  statutory 
provisions  concerning  the  continuation 
of  benefits  pending  appeal  were 
available  if,  prior  to  January  1, 1991,  we 
made  an  initial  determination  that  an 
individual's  impairments,  on  which  we 
had  based  our  disability  determination 
or  decision,  had  ceased,  did  nOt  exist,  or 
were  no  longer  disabling.  Also  under  the 


prior  law,  continued  benefit  payments 
could  not  be  paid  for  months  after  June 
1991.  Section  5102  of  Public  Law  101-508 
removed  these  time  limitations  and 
made  permanent  the  continuation  of 
benefit  provisions.  We  are  amending 
§  404.1597a  of  our  regulations  to  reflect 
these  two  statutory  changes. 


Regulatory  Procedures 

The  Department  generally  follows  the 
notice  of  proposed  rulemaking  and 
public  comment  procedures  specified  in 
the  Administrative  Procedure  Act 
(APA),  5  U.S.C.  553(b).  in  the 
development  of  its  regulations.  The  APA 
provides  exceptions  to  its  notice  and 
public  comment  procedures  when  an 
agency  finds  that  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  We  have  determined  that, 
under  5  U.S.C.  553(b){B),  good  cause 
exists  for  waiver  of  notice  of  proposed 
rulemaking  and  public  comment 
procedures  in  these  regulations  because 
we  are  only  reflecting  statutory  changes 
which  are  not  discretionary  and  do  not 
involve  the  setting  of  any  policy. 
Therefore,  we  have  determined  that 
opportunity  for  prior  public  comment  is 
unnecessary.  Consequently,  these 
amendments  are  being  issued  as  a  final 
rule. 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  regulations 
will  not  result  in  any  significant  costs  or 
otherwise  meet  the  criteria  for  a  major 
rule.  We  estimate  the  program  costs  for 
implementing  the  legislation  on  which 
these  rules  are  based  to  be  $10  million 
for  fiscal  year  (FY)  1991,  $35  million  for 
FY  1992,  $50  million  for  FY  1993,  $65 
million  for  FY  1994,  $85  million  for  FY 
1995,  and  $95  million  for  FY  1996  with 
estimated  administrative  costs  of  $2 
million  for  FY  1991,  and  $3  million  each 
for  FY  1992,  FY  1993,  FY  1994,  FY  1995. 
and  FY  1996.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act 

These  final  regulations  impose  no 
recordkeeping  or  reporting  requirements 
requiring  the  Office  of  Management  and 
Budget  clearance. 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  these  final 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
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provided  m  Pe^lic  Law  96-364.  dw 
R^ulatoty  Flexibility  Act  is  not 
reqnnd. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  No.  93.802  Social  Security 
Disability  Insurance;  No.  ViMOi  Social 
Security  Retirement  Insurance] 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure;  Death  benefits:  Disability 
benefits;  Old-Agie,  Sorvivors  and 
Disability  Insurance. 

Dated:  October  10,  UBl. 
G«wdriyB8.Kii«. 

CoaaaiuioiKr  of  Social  Secvnty. 

Approved:  November  18, 1991. 
Louis  W.  SuDlvui, 

Secretary  ofHeaith  and  Humaa  Services 

Subpwt  P  of  pwt  404  of  dMpter  m  of 
title  20  of  the  Code  of  Federal 
Regulations  is  aaended  to  read  at 
follows: 

PAfVT  404-{AIIENDEO] 

1.  The  authority  citatioB  for  sub]^  P 
is  revised  to  read  as  follows: 

AuMiorily:  Sees.  aB2,  a05(a),  (b),  and  (d) 
through  fH  2im.  221(a)  and  fi).  222(c).  2S. 
225,  and  1102  of  tlK  Sodirf  Seointy  Act  42 
U.S.C.  402. 406(8).  (H  and  (4)  IhKNi^  (h). 
4ia(i).  4214a)  and  (i),  422(c).  433. 42S,  uid 
1302. 

2.  Section  401.1597a  is  amended  by 
removing  pvagraphs  fb){3)f  iii)  and 
(h)f2)(iH)  and  bf  revising  paragraphs 
(b)(l].  (b)(3)(n)  md  (h)(2)rn)  to  read  as 
follows: 


S404.tS97a 

iota 


(b)  When  the  provisions  of  this 
sectioa  are  avaikibla.  (1)  Bmefits  may 
be  continued  under  this  section  only  \i 
the  determination  that  your  physical  or 
mental  inpmnBent(s)  hin  ceased,  has 
never  existed,  or  is  no  longer  disabtiiig 
is  made  on  or  after  January  12, 1083  (or 
before  January  12, 1983,  and  a  timely 
request  for  reconsideration  or  a  hearing 
before  an  administrative  law  judfe  is 
pending  on  that  date). 
•       •        >       *       * 

(3)  •  •  • 

(ii)  The  moath  beiore  the  month  no 
timely  request  for  a  reconsideration  or  a 
hearing  before  an  adnunistrative  law 
judge  is  pending.  These  continned 
benefits  may  be  stopped  or  adrusted 
because  of  certain  events  (sncb  as  work 
and  earnings  or  reonpt  of  worker'r 
compensslien}  which  eccar  ifAiHie  jroa 
are  receiving  these  continued  ben^Ns 


and  affect  yoar  right  to  receive 

continued  benefits 

•       *       •        •       • 

(h)  ♦  •  * 

(2)  •  •  • 

(ii)  The  mootfi  before  the  monai  no 
tirae^  reqoest  for  a  reconsideration  or  a 
hearing  before  an  administrative  law 
judge  is  pending.  These  continued 
benefits  may  be  stopped  or  adjusted 
beoBose  of  certain  events  (such  as  work 
and  earnings  or  payment  of  worker's 
compensation)  whidi  occur  while  an 
eligible  individual  is  receiving  continued 
benefits  and  aSect  his  or  her  right  to 
receive  continued  benefits. 

[PR  Doc.  92-939  Filed  1-13-92:  8:45  am] 


20CFRPwt416 
RIN  0060-ACM 

SupptaoMotal  Security  Incoa*  for  tiM 
Aged,  BHnd,  and  DiMMod;  SMbpart  K— 
Incom*  and  Subpart  L— Raaouroaa 
and  ExckMiona;  ExchnkNi  of  Intaraat 
on  BurM  Spacat 

AOENCV:  Social  Security  AdninistratioB, 

HHS. 

ACnoit  Final  rules. 

summary:  These  final  regulations  reflect 
amendments  to  the  Social  Security  Act 
(the  Act)  made  by  section  8013  of  Public 
Law  (Pub.  L.)  101-239  [Htue  Omnibtts 
Budget  Reconciliation  Act  of  1988. 
enacted  December  19, 1989).  The  Act,  as 
amended  by  that  section,  provides,  for 
supplemental  secunty  income  (SSI) 
purposes,  an  exclusion  from  income  of 
the  interest  accrued  on.  and  left  to 
acctuBulate  as  part  of,  the  value  of  an 
excluded  burial  space  purchase 
agreement  entered  into  by  an  iadividaal 
or  the  individual's  spouse;  and  provides 
an  exdusion  from  resources  of  the  value 
of  a  burial  space  purchase  agreement 
including  any  interest  accrued  thereon. 
Hiese  awrndmrntn  were  ^foctive  April 
1. 1990.  In  addition,  we  are  making 
several  technical  changes  to  S  416.1231 
to  clarify  and  improve  the  organization 
of  the  ndes  set  forth  ia  that  section. 
WiCTlwt  OATK  These  nifes  are 
effective  April  1. 1990. 
TOM  TOKIMR  aWOMHATWN  OONTACTt 
Phyttia  B.  Graen.  Office  of  Regulations. 
Social  Security  Administration,  0401 
Security  Bnulevanl.  BalthBors.  MD 
21286.(301)  008-0822. 


enacted  December  M,  1980.  Section  8013 
of  this  law  amended  sections  1612(t^ 
and  1613(aM2)(B)  of  the  Act  la  provide 
an  exdnsion  from  income  of  the  interest 
accrued  and  left  to  acconndate  on  the 
value  of  a  banal  space  purchase 
agreement  entered  into  by  an  indrrid«ai 
or  spouse  (section  fl013(a});  and  to 
provide  an  exclusion  from  resonrces  of 
the  value  of  an  agreement,  including  any 
interest  accumulated  thereon, 
representing  the  purchase  of  a  burial 
space  (sec^on  8013(1^). 

Prior  to  enactment  of  this  law,  diere 
were  no  statutory  provisions  for  the 
exclusion  from  income  and  resources  of 
interest  accrued  on  the  value  of  an 
agreement  representing  the  purchase  of 
a  burial  space  for  an  intdivrdual,  the 
individnal's  spouse,  or  a  mpmhet  of  the 
individual's  innnediate  fnn%.  If  the 
individual  could  access  the  intosst  and 
use  it  for  his  or  her  support  and 
maintenaaoe.  the  acouad  inleicat  was 
countable  incame  upon  roceipt  aad,  if 
retained  into  the  foUowiag  micndb. 
became  a  raaoutce  for  881  parpoaas 

Burial  agn.unmts  often  contain  items 
that  are  exchidabie  under  the  burial 
fund  sxchwiosi  and  odier  items  excluded 
under  the  bur^  space  exckaian,  as  set 
forth  in  1 410.1231.  Prior  to  unailmint  of 
Public  Law  KH-ZSO,  interest  cunod  on 
and  left  to  accumulate  as  part  of 
eKchidfd  burial  funds,  could  be 
excluded  fnai  income  and  isaouRas 
under  section  in3(d)(4)  of  the  Act.  No 
statutory  authority  spadfically  provided 
for  the  excluaien  from  income  and 
resources  of  interest  earned  on  excluded 
burial  spaces. 


We  are  amending  the  regulations  to 
reflect  sections  in2(b)  and  lOS3(aK2)(B) 
as  "—— '^■^  as  follows. 

Section  410.11M  is  amended  to 
provide  that  effective  April  1, 1000^ 
intaseat  aocned  on  and  left  to 
aecanuikrtc  aa  part  of  the  value  of  an 
exdadad  burial  space  purchase 
agreement  antatcd  into  by  an  individual 
or  his  or  her  spouse  wiU  be  excluded 
from  incoaw. 

Section  410J231  is  amended  to 
provide  that  effective  Aprfl  1, 1980,  the 
value  of  a  burial  space  purchase 
agreement  indnding  any  interest 
accumulated  thereon,  will  be  exclnded 
from  resources 


MUic  Law  101-330.  the  **Omnftitts 
Budget  Reconciliation  Act  of  1000"  was 


On  July  11. 1900  (56  FR  28373).  we 
published  regulations  amending 
1 410.1231(a)(2).  in  these  final  rules,  we 
are  riso  making  tedmical  changes  to 
S  410.1231(ap)  to  daiify  and  improve 
the  organization  of  the  ndes  set  forth  in 
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that  section.  We  are  making  changes  as 
follows: 

•  Deleting  the  third  sentence  of 
paragraph  (a)(2)  because  it  is  redundant. 

•  Moving  the  fourth  and  fifth 
sentences  of  paragraph  (a)(2)  to  new 
paragraph  (a)(3)  so  that  these  sentences 
will  be  combined  with  other  text  in  the 
new  paragraph  on  agreements 
representing  the  purchase  of  a  burial 
space. 

•  Deleting  the  word  "contract"  from 
these  two  sentences  and  substituting  the 
word  "agreement"  so  that  the 
regulations  use  wording  that  is 
consistent  with  the  statute. 

Regulatory  Procedures 

Justification  for  Final  Rules 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  (APA) 
notice  of  proposed  rulemaking  and 
public  comment  procedures  specified  in 
5  U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  comment 
procedures  when  an  agency  finds  there 
is  good  cause  for  dispensing  with  such 
procedures.  Section  553(b)(B)  of  the 
APA  exempts  application  of  notice  and 
comment  rulemaking  procedures  "when 
the  agency  for  good  cause  finds  *  *  * 
that  notice  and  public  procedure  thereon 
are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest."  We  are 
dispensing  with  notice  and  comment 
rulemaking  in  the  case  of  these  rules 
because  such  rulemaking  is 
unnecessary.  These  rules  merely  reflect, 
without  exercise  of  discretion,  the 
provisions  of  sections  1612(b)  and 
1613(a)(2)(B)  of  the  Act  as  amended  by 
section  8013  of  Public  Law  101-239. 
Further,  these  statutory  amendments 
were  made  effective  by  Congress  as  of 
April  1, 1990.  In  addition,  notice  and 
comment  rulemaking  is  unnecessary  for 
the  technical  changes  to  S  416.1231(a)(2). 
The  technical  changes  do  not  affect  the 
substance  of  that  rule  which  was 
published  pursuant  to  notice  and 
comment  rulemaking.  The  technical 
changes  merely  make  clarifying  and 
organizational  changes  made  necessary 
by  the  rules  to  implement  sections 
1612(b)  and  1613(a)(2)(B)  as  amended. 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  the  terms 
of  Executive  Order  12291  because  the 
program  costs  are  estimated  to  be 
negligible,  the  administrative  savings 
are  estimated  to  be  less  than  $1  million, 
and  the  threshold  criteria  for  a  major 
rule  are  not  otherwise  met.  Therefore,  a 


regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

These  regulations  do  not  impose 
reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income  Program) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs, 
Supplemental  Security  Income. 

Dated:  September  23, 1991. 
Gwendolyn  S.  King, 
Commissioner  of  Social  Security. 

Approved:  November  5, 1991. 
Louis  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  III,  part  416  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  416— [AMENDED] 

1.  The  authority  citation  for  subpart  K 
of  part  416  is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1602, 1611, 1612, 1613, 
1614(f),  1621,  and  1631  of  the  Social  Security 
Act;  42  U.S.C.  1302, 1381a,  1382, 1382a.  1382b, 
1382c(f).  1382J,  and  1383;  sec.  211  of  Pub.  L. 
93-66,  87  Stat.  154. 

2.  Section  416.1124  is  amended  by 
adding  a  new  paragraph  (c](15)  to  read 
as  follows: 

§  416.1 124    Unearned  income  we  do  not 
count 

*****  —        ■ 

(c)  *  *  * 

(15)  Any  interest  accrued  on  and  left 
to  accumulate  as  part  of  the  value  of  an 
excluded  burial  space  purchase 
agreement.  This  exclusion  from  income 
applies  to  interest  accrued  on  or  after 
April  1, 1990. 

3.  The  authority  citation  for  subpart  L 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1602, 1611. 1612, 1613, 
1614(f),  1621  and  1631  of  the  Social  Security 
Act;  42  U.S.C.  1302. 1381a,  1382, 1382a,  1382b. 
1382c(f).  1382]  and  1383;  sec.  211  of  Pub.  L  93- 
66,  87  Stat.  154. 


4.  Section  416.1231  is  amended  by 
revising  paragraph  (a)(2).  redesignating 
existing  paragraph  (a)(3]  as  (a)(4)  and 
adding  a  new  paragraph  (a)(3]  to  read  as 
follows: 

§  416.1231    Burial  spaces  and  certain 
funds  set  aside  for  burial  expenses. 

(a)  *  •  * 

(2)  Burial  spaces  defined.  For 
purposes  of  this  section  "burial  spaces" 
include  burial  plots,  gravesites.  crypts, 
mausoleums,  urns,  niches  and  other 
customary  and  traditional  repositories 
for  the  deceased's  bodily  remains 
provided  such  spaces  are  owned  by  the 
individual  or  are  held  for  his  or  her  use. 
Additionally,  the  term  includes 
necessary  and  reasonable  improvements 
or  additions  to  or  upon  such  burial 
spaces  including,  but  not  limited  to. 
vaults,  headstones,  markers,  plaques,  or 
burial  containers  and  arrangements  for 
opening  and  closing  the  gravesite  for 
burial  of  the  deceased. 

(3)  An  agreement  representing  the 
purchase  of  a  burial  space.  The  value  of 
an  agreement  representing  the  purchase 
of  a  burial  space,  including  any 
accumulated  interest,  will  be  excluded 
from  resources.  We  do  not  consider  a 
burial  space  "held  for"  an  individual 
under  an  agreement  unless  the 
individual  currently  owns  and  is  . 
currently  entitled  to  the  use  of  the  space 
under  that  agreement.  For  example,  we 
will  not  considers  burial  space  "held 
for"  an  individual  under  an  installment 
sales  agreement  or  other  similar  device 
under  which  the  individual  does  not 
currently  own  nor  currently  have  the 
right  to  use  the  space,  nor  is  the  seller 
currently  obligated  to  provide  the  space, 
until  the  purchase  amount  is  paid  in  full. 

*  *  *  *  « 

[FR  Doc.  92-938  Filed  1-13-92;  8:45  am] 
BlUmC  COOE  41M>-Z»-M 

DEPARTMENT  OF  STATE 

Bureau  of  Economic  and  Business 
Affairs 

Foreign  Prohibitions  on  Longshore 
Woric  by  U.S.  Nationals 

[Public  Notice  1550] 

22  CFR  Part  89 

AGENCY:  Department  of  State. 
ACTION:  Final  rule;  correction. 

summary:  This  correction  is  being 
issued  to  include  Japan  in  the  list  in  the 
final  rule  published  on  December  27. 
1991  (56  FR  66970)  of  longshore  work  by 
particular  activity,  of  countries  where 
performance  of  such  a  particular  activity 
by  crewmembers  aboard  United  States 


Dated:  De( 
Eugene  ].  Mc 

Assistant  Se( 
Affairs,  Depc 
[FR  Doc.  92-1 
atuiNOcoDC 


DEPARTMI 
URBAN  DE 

Office  of  tl 

24  CFR  Pai 
[DodtetNo. 
RIN  2501-AI 
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vessels  is  prohibited  by  law,  regulation 
or  in  practice  in  the  country  concerned. 
DATES:  Effective  date:  January  14, 1992. 
ADDRESSES:  For  mailing  public 
comments:  Office  of  Maritime  and  Land 
Transport  (EB/TRA/MA).  room  5828. 
Department  of  State,  Washington  DC 
20520-5816. 

FOR  FURTHER  INFORMATION  CONTACT 
Stephen  Miller,  Office  of  Maritime  and 
Land  Transport,  Department  of  State, 
Washington  DC  20520-5816.  (202)  647- 
6961. 

SUPPLEMENTARY  INFORMATION:  Section 
258(d)(2)  of  the  Immigration  and 
Nationality  Act  of  1952,  as  amended, 
directs  the  Secretary  of  State  to 
"compile  and  annually  maintain  a  list,  of 
longshore  work  by  particular  activity,  of 
countries  where  performance  of  such 
work  by  crevnnembers  aboard  United 
States  vessels  is  prohibited  by  law, 
regulation  or  in  practice  in  the  country." 
On  December  27. 1991,  the  Department 
issued  a  list  in  the  form  of  a  final  rule 
(56  FR  66970).  Due  to  clerical  error,  the 
listing  for  Japan  was  omitted  from  the 
list.  (The  explanation  for  Japan's 
inclusion  is  found  at  56  FR  66973.)  This 
notice  places  Japan  in  the  list.  The 
following  correction  is  made  in  22  CFR 
part  89,  published  in  the  Federal 
Register  on  December  27, 1991  (56  FR 
66970):  At  the  bottom  of  the  third  column 
on  page  66974,  insert  after  the  entry  for 
Jamaica  the  following  entry: 

"Japan 

(a)  All  longshore  activities." 

Dated:  December  3, 1991. 
Eugene  ].  McAllister. 

Assistant  Secretary,  Economic  and  Business 

Affairs,  Department  of  State. 

[FR  Doc.  92-822  Filed  1-13-92;  8:45  am) 

WlXmO  CODE  4710-07-4I 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  ttie  Secretary 

24  CFR  Part  50 

[Docket  No.  R-92-1586;  FR-3214-1-01] 

RIN2501-AB36 

Environmental  Policy  for  the  HOPE 
Grant  Program* 

AOENCY:  Office  of  the  Secretary,  HUD. 
action:  Interim  rule  and  request  for 
comments. 

summary:  This  interim  rule  amends  the 
Department's  environmental  regulations, 
part  SO  of  title  24  of  the  Code  of  Federal 
Regulations,  in  support  of  the  new 
HOPE  Grant  Programs: 


HOPE  for  Public  and  Indian  Housing 
Homeownership  (HOPE  1); 

HOPE  for  Homeownership  of 
Multifamily  Units  (HOPE  2);  and 

HOPE  for  Homeownership  of  Single 
Family  Homes  (HOPE  3). 

Amended  Notices  of  Program  Guidelines 
and  related  Notices  of  Fund  Availability 
for  these  programs  are  published 
elsewhere  in  today's  edition  of  the 
Federal  Register. 

This  interim  rule  amends  part  50  to 
add  a  categorical  exclusion  and 
exemption  for  any  approval  by  HUD  of 
planning  grants  under  all  three  HOI^ 
Grant  programs.  The  categorical 
exclusion  applies  to  environmental 
assessment  and  compliance 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA),  while 
the  exemption  applies  to  the 
environmental  review  and  compliance 
requirements  of  the  other  Federal 
environmental  laws  and  authorities 
listed  in  24  CFR  50.4.  The  rule  also  adds 
a  categorical  exclusion  from  the 
environmental  assessment  requirements 
of  NEPA  for  any  approval  by  HUD  of 
implementation  grants  under  the  HOPE 
for  Homeownership  of  Single  Family 
Homes  program  (HOPE  3).  However, 
compliance  with  applicable  Federal 
environmental  laws  and  authorities 
other  than  NEPA,  listed  in  24  CFR  50.4. 
is  required  for  proposed  acquisition  and 
rehabilitation  of  existing  single-family 
(1-  to  4-unit)  homes. 

The  changes  that  this  rule  makes  to 
part  50  are  referred  to  in  the  amended 
4iOPE  Notices  of  Program  Guidelines. 

DATES:  Effective  date:  February  13, 
1992.  Comments  must  be  received  by 
April  15, 1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  commimication  submitted  will 
be  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m.  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  H.  Broun,  Director.  Office  of 
Environment  and  Energy,  room  7240, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington.  DC  20410.  For  telephone 
communications,  contact  Walter 
Prybyla.  Deputy  Director  for  Policy, 
Environmental  Review  Division,  at  (202) 
708-2810.  TDD  (202)  708-2565.  (This  is 
not  a  toll-free  number.) 


SUPPLEMENTARY  INFORMATION: 

I.  Amendments  Made  by  Inteiim  Rule 

This  interim  rule  amends  HUD 
environmental  regulations  at  24  CFR 
part  50  (Protection  and  EnhancemenLof 
Environmental  Qualify)  to  add  the 
following: 

(1)  A  categorical  exclusion  and 
exemption  for  any  approval  by  HUD  of 
planning  grants  under  all  HOPE  Grant 
Programs.  The  categorical  exclusion 
applies  to  environmental  review  and 
compliance  requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  In  addition,  compliance  with 
other  Federal  environmental  laws  and 
authorities  listed  in  24  CFR  50.4  is  not 
required,  and  exemption  from  these 
laws  and  authorities  has  therefore  also 
been  added. 

(2)  A  categorical  exclusion  from  NEPA  . 
review  for  any  approval  by  HUD  of 
implementation  grants  under  the  HOPE 

3  program  (HOPE  for  Homeownership  of 
Single  Family  Homes).  A  categorical 
exclusion  applies  only  to  the 
environmental  assessment  requirements 
of  NEPA.  CompUance  with  applicable 
Federal  environmental  laws  and 
authorities  listed  in  24  CFR  50.4  is 
required  for  proposed  acquisition  and 
rehabilitation  of  existing  single-family  (1 
to  4  unit)  homes. 

Planning  Grants:  HOPE  1.  2,  and  3 

Eligible  planning  grant  activities 
funded  under  the  three  HOPE  programs 
are  explained  in  the  three  sets  of 
amended  HOPE  Notices  of  Program 
Guidelines.  The  exemption  is  being 
added  to  pari  50  as  a  new  S  50.19, 
Exemptions  from  environmental  laws 
and  authorities  other  than  NEPA.  The 
categorical  exclusion  from  NEPA  is 
being  added  to  pari  50  as  a  new 
S  50.20(q)(l).  The  exclusion  and 
exemption  apply  to  all  financial 
assistance  for  undertaking  planning 
activities  authorized  by  section  302  of 
the  United  States  Housing  Act  of  1937 
(as  added  by  section  411  of  NAHA), 
section  422  of  NAHA.  and  section  442  of 
NAHA,  for  the  HOPE  1.  2,  and  3 
programs,  respectively.  The  planning  to 
be  assisted  is  for  developing  capacity 
and  strategies  for  marketing  available 
existing  housing  held  by  a  Federal, 
State,  or  local  agency  to  low-income 
persons  for  homeownership. 

The  reason  for  HUDs  approval  of  this 
exclusion  and  exemption  is  that,  since 
the  grants  are  for  developing  strategies 
for  increasing  homeownership  and 
housing  affordability.  activities  funded 
by  the  grants  lack  the  potential  for 
significant  environmental  impact  that 
would  require  assessment  under  NEPA 
and  would  not  alter  any  conditions  that 
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would  require  review  or  coinpliance 
under  the  other  Federal  laws  and 
authorities  cited  in  part  507 However, 
HUD  approval  of  HOPE  implementation 
grants  to  carry-  out  these  strategies  may 
involve  physical  development  or 
physical  change  to  specific  buildings 
and  sites  and,  therefore,  is  not  exempt 
from  the  related  laws  or  (except  under 
HOPE  3,  discussed  below)  categorically 
excluded  from  NEPA.  Compliance  with 
part  50  is  required  for  approvals  of 
HOPE  Implementation  grants. 

Implementation  Grants:  HOPE  3 

Implementation  grants  undei  the 
HOPE  3  program  are  authorized  by 
section  443  of  NAHA.  Eligible  activities 
funded  by  HOPE  3  implementation 
grants  include  activities  related  to  the 
acquisition,  rehabilitation,  and  sale  of 
existing  one-  to  four-family  properties  to 
eligible  low-income  families  (including 
job  training  and  day  care).  (See  section 
405  of  the  amended  HOPE  3  program 
guidelines.) 

In  sections  415(b)(20)  and  745  of  the 
amended  HOPE  3  guidelines,  the 
Department  is  revising  its  environmental 
policy  from  that  published  as  section 
425(b)  on  February  4, 1991  at  56  FR  4468- 
4469.  In  conjunction  with  sections 
415{b)(20)  and  745  of  the  amended 
HOPE  3  guidelines,  this  interim  rule 
authorizes  a  categorical  exclusion  from 
the  requirement  for  an  environmental 
assessment  under  NEPA  for  HUD 
approval  of  HOPE  3  implementation 
grants,  because  of  the  lack  of  potential 
for  significant  environmental  impact 
from  activities  funded  by  HOPE  3 
implementation  grants.  The  interim  rule 
amends  24  CFR  part  50  by  adding  this 
categorical  exclusion  as  a  new 
§  50.20{q)(2). 

HUD  also  has  determined  that  the 
decision  point  for  environmental  review 
of  the  HOPE  3  implementation  grants  for 
compliance  with  other  applicable 
environmental  laws  and  authorities  is 
not  the  approval  of  the  award  of  grants 
to  successful  apphcants,  but  rather  the 
approval  of  specific  properties  for  use  in 
a  grant  receipent's  homeowner  program. 
The  reason  for  this  change  is  that 
applications  are  not  likely  to  identify 
specific  properties  to  be  used  in  the 
HOPE  3  homeownership  programs, 
whereas  certain  of  the  environmental 
authorities  require  review  of  specific 
properties.  Before  a  HOPE  3  recipient 
may  carry  out  implementing  actions  on 
specific  properties  it  proposes  to  use, 
HUD  will  comply  with  applicable 
environmental  procedures  and 
standards  with  respect  to  the  proposed 
properties  under  24  CFR  part  50, 
particularly  the  related  Federal 


environmental  laws  and  authorities  at 
24  CFR  50.4. 

II.  lustification  for  Interim  Rule  Making 

The  National  Affordable  Housing  Act 
(NAHA)  authorizes  implementation  of 
the  HOPE  Grant  programs  by  Federal 
Register  notice.  This  rule  contains 
amendments  to  HUD's  environmental 
regulations  that  will  support  the 
operation  of  these  programs.  The 
amended  Notice  of  Program  Guidelines 
refer  to  the  establishment  of  the 
exemption  and  the  categorical 
exclusions  set  out  in  this  rule,  and 
structure  the  HUD  review  and  approval 
procedure  for  HOPE  1,  2,  and  3  planning 
grants  and  HOPE  3  implementation 
grants  accordingly.  This  rule  merely 
amends  part  50  to  codify  the  exemption 
and  exclusions  in  consonance  with  the 
guidelines.  Issuance  of  this  rule  for 
immediate  effect  ensures  that  part  50 
requirements  will  be  consistent  with  the 
guidelines  when  applications  are 
prepared  and  reviewed  under  the  NOFA 
for  the  first  round  funding  of  the  HOPE 
programs. 

Because  Congress  authorized  use  of 
notices  published  for  immediate  effect  to 
implement  the  HOPE  programs,  the 
Department  finds  that  there  is  good 
cause  to  publish  these  supporting 
regulatory  amendments  for  immediate . 
effect  as  well.  Public  comment  is  being 
solicited  on  the  three  amended  HOPE 
Notices  of  Program  Guidelines.  Final 
rules  will  be  published  codifying  these 
programs  within  eight  months  from 
today.  Public  comments  received  in 
response  to  the  publication  of  this 
interim  rule  will  alao  be  taken  into 
account  in  the  related  fi;nal  rule 
expected  to  be  published  at  the  same 
time. 

Findings  and  Certifications 

The  finding  and  certifications  set  out 
in  the  notices  being  published  today  for 
the  HOPE  Grant  programs  cover  the 
amendments  being  made  by  this  rule. 

List  of  Subjects  in  24  CFR  Part  50 

Environmental  impact  statements. 
Environmental  assessments, 
Categorical  exclusions. 
Exempt  activities. 

Accordingly,  24  CFR  part  50  is 
amended  as  follows: 

PART  50— PROTECTION  AND 
ENHANCEMENT  OF  ENVIRONMENTAL 
QUALITY 

1.  The  authority  citation  for  24  CFR 
part  50  continues  to  read  as  follows: 

Authority:  Sec  7(d).  Department  of  HUD 
Act  (42  U.S.C.  3535(d)). 


2.  In  subpart  D,  a  new  §  50.19  is  added 
to  read  as  follows: 

§50.19    Exemptions  from  envtrofNiMfltal 
laws  and  authorities  ottwr  ttMn  NEPA. 

The  Department  exempts  certain 
activities  from  the  requirements  of  this 
part  relating  to  review  under  the 
compliance  with  the  environmental  laws 
and  authorities  listed  in  S  50.4  of  this 
part.  The  laws  and  authorities  listed  in 
§  50.4  of  this  part  are  not  appUcable  to 
exempt  activities.  Exempt  activities 
include  the  approval  of  planning  grants 
under  the  Homeowmership  and 
Opportunity  for  People  Everywhere 
(HOPE)  Programs. 

3.  In  subpart  D,  a  new  paragraph  (q)  is 
added  to  §  50.20  to  read  as  follows: 

§50.20    Categorical  exclusions. 
•        •        *        *        • 

(q)  Approval  of: 

(1)  Planning  grants  under  the 
Homeownership  and  Opportunity  for 
People  Everywhere  (HOPE  1, 2.  and  3) 
Programs;  and 

(2)  Implementation  grants  under  the 
HOPE  for  Homeownership  of  Single 
Family  Homes  (HOPE  3}  Program. 

Dated:  December  20. 1991. 
lack  Kemp. 
Secretary. 
(FR  Doc.  92-585  Filed  1-13-92;  8:45  am] 

BOiJNG  COOC  4^10-3^4l 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Parts  500, 515, 520, 530, 535, 
550, 560,  and  575 

Foreign  Assets  Control,  Cuban  Assets 
Control,  Foreign  Funds  Control, 
Rhodesian  Sanctions,  Iranian  Assets 
Control,  Libyan  Sanctions,  Iranian 
Transactions,  and  Iraqi  Sanctions; 
Regulations 

agency:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
action:  Final  rule,  amendments. 

SUMMARY:  This  rule  amends  the  Foreign 
Assets  Control  Regulations.  31  CFR  part 
500,  the  Cuban  Assets  Control 
Regulations,  31  CFR  part  515.  the 
Foreign  Funds  Control  Regulations,  31 
CFR  part  520.  the  Iranian  Assets  Control 
Regulations.  31  CFR  part  535.  the  Libyan 
Sanctions  Regulations.  31  CFR  part  550, 
the  Iranian  Transactions  Regulations.  31. 
CFR  part  560.  and  the  Iraqi  Sanctions 
Regulations.  31  CFR  part  575 
(collectively,  the  "R^ations")  to 
remove  all  requirements  in  the 
Regulations  for  use  of  specific  forms  for 
use  in  the  filing  of  license  applications. 


UMI 
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and  to  delete  all  references  in  the 
Regulations  to  the  activities  of  the 
Federal  Reserve  Bank  of  New  Yoric's 
Foreign  Assets  Control  Division,  which 
is  being  closed.  The  proposed 
amendments  reflect  procedural  changes 
regarding  the  operations  of  the  Office  of 
Foreign  Assets  Ck>ntrol  ("FAC").  This 
rule  also  removes  31  CFR  part  530,  the 
former  Rhodesian  Sanctions 
Regulations,  and  makes  minor 
corrections  to  citations. 

EFFCCnVE  OATC:  January  14, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  B.  Hoffman.  Chief  Counsel  (tel.: 
202/535-6020),  or  Steven  I.  Pinter,  Chief 
of  Licensing  (tel.:  202/535-9449),  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury,  Washington,  DC  20220. 

SUPMEMENTARV  INFORMATION:  The 

Regulations  currently  require 
applications  for  specific  licenses  to 
engage  in  transactions  prohibited  by  the 
Regulations  to  be  filed  in  duplicate  on 
designated  Treasury  forms.  The  FAC 
Licensing  Division  has  eliminated  the 
requirement  that  Treasury-forms  be  used 
to  apply  for  specific  licenses.  This  rule 
provides  instead  that  specific  license 
applications  be  made  by  letter.  This  rule 
also  deletes  all  references  to  the  specific 
licensing  activities  of  FAC  performed  by 
the  Federal  Reserve  Bank  of  New  York. 
The  Foreign  Assets  Control  Division  of 
the  Federal  Reserve  Bank  of  New  Yoik 
will  be  closed  on  December  31, 1991. 
This  rule  removes  Part  530,  the 
Rhodesian  Sanctions  Regulations,  which 
is  no  longer  in  force,  and  amplifies  and 
corrects  certain  citations  to  information 
disclosure  provisions  in  the  Regulations. 

Because  the  Regulations  involve  a 
foreign  affairs  function,  Executive  Order 
12291  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  etseq.,  does 
not  apply. 

Ust  of  Subjects  in  31 CFR  Parts  500, 515. 
520, 535. 550, 560, 575 

Administrative  practice  and 
procedure. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  chapter  V  is  amended 
as  follows: 

PART  500-FOREIQN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
continues  to  read  as  follows: 


AudxMity:  50  U.S.C.  App.  5,  as  amended 
EO.  9193. 7  PR  5205,  3  CFR  1938-1943  Cum. 
SuiH)..  p.  1174:  EO.  9989. 13  FR  4891.  3  CFR. 
1943-1948  Comp.,  p.  748. 

Subpart  H— Procedure* 

SSO0M1    [AmwMtod] 

2.  In  §  500.801(b)(1),  remove  the 
sentence  "The  specific  licensing 
activities  of  the  Office  of  Foreign  Assets 
Control  are  performed  by  the  central 
organization  and  the  Federal  Reserve 
Bank  of  New  York." 

3.  Section  500J01(b)(2)  is  revised  to 
read  as  follows: 

(b)***^ 

(2)  Applications  for  specific  licenses. 
Applications  for  specific  licenses  to 
engage  in  any  transactions  prohibited  by 
or  pursuant  to  this  part  may  be  filed  by 
letter  with  the  Office  of  Foreign  Assets 
Control.  Any  person  having  an  interest 
in  a  transaction  or  proposed  transaction 
may  file  an  application  for  a  license 
authorizing  such  transaction,  but  the 
applicant  for  a  specific  license  is 
required  to  make  full  disclosure  of  all 
parties  in  interest  to  the  transaction  so 
that  a  decision  on  the  application  may 
be  made  with  full  knowledge  of  all 
relevant  facts  and  so  tha^  the  identity 
and  location  of  the  persons  who  know 
about  the  transaction  may  be  easily 
ascertained  in  the  event  of  inquiry. 

4.  Section  500.801(b)(3)  is  revised  to 
read  as  follows: 

(b)  *  •  '^ 

(3)  Information  to  be  supplied.  The 
applicant  must  supply  all  information 
specified  by  relevant  instructions,  and 
must  fully  disclose  the  names  of  all  the 
parties  who  are  concerned  with  or 
interested  in  the  proposed  transaction.  If 
the  application  is  filed  by  an  agent,  the 
agent  must  disclose  the  name  of  his 
principals).  Such  documents  as  may  be 
relevant  shall  be  attached  to  each 
application  as  a  part  of  such  application 
except  that  documents  previously  filed 
with  the  Office  of  Foreign  Assets 
Control  may,  where  appropriate,  be 
incorporated  by  reference.  Applicants 
may  be  required  to  furnish  such  further 
information  as  is  deemed  necessary  to  a 
proper  determination  by  the  Office  of 
Foreign  Assets  Control.  Any  applicant 
or  other  party  in  interest  desiring  to 
present  additional  information 
concerning  the  application  may  do  so  at 
any  time.  Arrangements  for  oral 
presentation  may  be  made  with  the 
Office  of  Foreign  Assets  Control. 

5.  In  §  500.801(b)(6).  remove  the 
words,  "or  by  the  Federal  Reserve  Bank 
of  New  York" 


6.  In  S  500.801,  paragraph  (c)  is  added 
to  read  as  follows: 


(c)  Address.  License  applications, 
reports,  and  inquiries  should  be 
addressed  to  the  appropriate  section  or 
individual  within  the  Office  of  Foreign 
Assets  Control,  or  to  its  Director,  at  the 
following  address:  Office  of  Foreign 
Assets  Qjntrol,  U.S.  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW.  Washington,  DC  20220. 

7.  In  §  500.803,  remove  the  words,  "or 
the  Federal  Reserve  Bank  of  New  York" 

8.  In  §  500.80e(ay(6)(ii).  remove  the 
words,  "either  directly  or  through  the 
Federal  Reserve  Bank  of  New  York.". 

9.  In  S  500.808(c),  remove  the  words, 
"Federal  Reserve  Bank  of  New  York" 
and  add,  in  their  place,  the  words, 
"Office  of  Foreign  Assets  Control". 

10.  Section  500.809  is  revised  to  read 
as  follows: 

9500J09    RulM  govaming  avaNabNtty  of 


(a)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  to  be  made  available  to  the  public 
shall  be  made  available  in  accordance 
with  the  definitions,  procedures, 
requirements  for  payment  of  fees,  and 
oUier  provisions  of  ^e  Regulations  on 
the  Disclosure  of  Records  of  the 
Departmental  Offices  and  of  other 
bureaus  and  offices  of  the  Department 
of  Treasury  issued  under  5  U.S.C.  552 
and  published  in  part  1  of  this  title. 

(b)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Privacy  Act  (5  U.S.C.  552a)  to  be  made 
available  to  an  individual  shall  be  made 
available  in  accordance  with  the 
definitions,  procedures,  requirements  for 
payment  of  fees,  and  other  provisions  of 
the  Regulations  on  Disclosure  of 
Records  of  the  Departmental  Offices 
and  of  other  bureaus  and  Offices  of  the 
Department  of  the  Treasury  issued 
under  5  U.S.C.  552a  and  published  in 
part  1  of  this  title. 

(c)  Any  form  used  in  connection  with 
the  Foreign  Assets  Control  Regulations 
may  be  obtained  in  person  from  or  by 
writing  to  the  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasury.  1500  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20220. 

PART  SIS-CUBAN  ASSETS  CONTROL 
REGULATIONS 

1.  The  authority  citation  for  part  515 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  App.  S.  at  amended;  22 
U.S.C.  2370(a);  Proc  3447.  27  FR  1085.  3  CFR. 
1959-1963  Comp.;  E.O.  9193.  7  FR  5205.  3  CFR 


1388  Federal  Regtoter  /  Vol.  57.  No.  9  /  Tuesday.  January  14.  1992  /  Rules  and  Regulations 


1938-1943  Cum.  SuDp..  p.  1174;  E.O.  9989. 13 
FR  4891.  3  CFR.  1943-1948  Comp..  p.  748. 

Subpart  H— Procedure* 

9S15.M1    (AinwMM]' 

2.  In  S  515.801(b)(1),  remove  the 
sentence  "The  specific  licensing 
activities  of  the  Office  of  Foreign  Assets 
Control  are  performed  by  the  central 
organization  and  the  Federal  Reserve 
Bank  of  New  York." 

3.  Section  515.801(b)(2)  is  revised  to 
read  as  follows: 

.  ^'!  *  \    .    .     I 

(2)  Applications  for  specif ic  licenses. 
Applications  for  specific  licenses  to 
engage  in  any  transactions  prohibited  by 
or  pursuant  to  this  part  may  be  filed  by 
letter  with  the  Office  of  Foreign  Assets 
Control.  Any  person  having  an  interest 
in  a  transaction  or  proposed  transaction 
may  file  an  application  for  a  license 
authorizing  such  transaction,  but  the 
applicant  for  a  specific  license  is 
required  to  make  full  disclosure  of  all 
parties  in  interest  to  the  transaction  so 
that  a  decision  on  the  application  may 
be  made  with  full  knowledge  of  all 
relevant  facts  and  so  that  the  identity 
and  location  of  the  persons  who  know 
about  the  transaction  may  be  easily 
ascertained  in  the  event  of  inquiry. 

4.  Section  515.801(b)(3)  is  revised  to 
read  as  follows: 

(b)  •  •  • 


(3)  Information  to  be  supplied.  The 
applicant  must  supply  all  information 
specified  by  relevant  instructions,  and 
must  fully  disclose  the  names  of  all  the 
parties  who  are  concerned  with  or 
interested  in  the  proposed  transaction.  If 
the  application  is  filed  by  an  agent,  the 
agent  must  disclose  the  name  of  his 
principal(s)  Such  documents  as  may  be 
relevant  shall  be  attached  to  each 
application  as  a  part  of  such  application 
except  that  documents  previously  filed 
with  the  Office  of  Foreign  Assets 
Control  may,  where  appropriate,  be 
incorporated  by  reference.  Applicants 
may  be  required  to  furnish  such  further 
information  as  is  deemed  necessary  to  a 
proper  determination  by  the  Office  of 
Foreign  Assets  Control.  Any  applicant 
or  other  party  in  interest  desiring  to 
present  additional  information 
concerning  the  application  may  do  so  at 
any  time.  Arrangements  for  oral 
presentation  may  be  made  with  the 
Office  of  Foreign  Assets  Control. 

5.  In  §  515.801(b)(6),  remove  the  words 
"or  by  the  Federal  Reserve  Bank  of  New 
York". 


6.  In  S  515.801,  paragraph 
to  read  as  follows: 


UMI 


c)  is  added 


(c)  Address.  License  applications, 
reports,  and  inquiries  should  be 
addressed  to  the  appropriate  section  or 
individual  within  the  Office  of  Foreign 
Assets  Control,  or  to  its  Director,  at  the 
following  address:  Office  of  Foreign 
Assets  Control,  U.S.  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20220. 

7.  In  S  515.803,  remove  the  words  "of 
the  Federal  Reserve  Bank  of  New  York". 

8.  In  S  515.808(a](6)(iii),  remove  the 
words  "either  directly  or  through  the 
Federal  Reserve  Bank  of  New  York,". 

9.  In  9  515.808(d),  remove  the  words, 
"Federal  Reserve  Bank  of  New  York" 
and  add,  in  their  place,  the  words, 
"Office  of  Foreign  Assets  Control". 

10.  Section  515.809  is  revised  to  read 
as  follows: 

§515.809    Rule*  governing  avaHabNity  Of 
Information. 

(a)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  to  be  made  available  to  the  public 
shall  be  made  available  in  accordance 
with  the  definitions,  procedures, 
requirements  for  payment  of  fees,  and 
other  provisions  of  the  Regulations  on 
the  Disclosure  of  Records  of  the 
Departmental  Offices  and  of  other 
bureaus  and  offices  of  the  Department 
of  Treasury  issued  under  5  U.S.C.  552 
and  published  in  part  1  of  this  title. 

(b)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Privacy  Act  (5  U.S.C.  552a)  to  be  made 
available  to  an  individual  shall  be  made 
available  in  accordance  with  the 
definitions,  procedures,  requirements  for- 
payment  of  fees,  and  other  provisions  of 
the  Regulations  on  Disclosure  of 
Records  of  the  Departmental  Offices 
and  of  other  bureaus  and  offices  of  the 
Department  of  the  Treasury  issued 
under  5  U.S.C.  552a  and  published  in 
part  1  of  this  title. 

(c)  Any  form  used  in  connection  with 
the  Cuban  Assets  Control  Regulations 
may  be  obtained  in  person  from  or  by 
writing  to  the  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 

PART  520-FOREIGN  FUNDS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  520  is 
revised  to  read  as  follows: 

Authority:  SO  U.S.C.  App.  5.  as  amended: 
E.O.  8389,  5  FR  1400.  as  amended  by  E.0  8785, 
a  FR  2897.  E.O.  8832.  6  FR  3715,  E.0.  8963,  8 
FR  2897,  E.O.  8832,  6  FR  3715.  E.O.  8963,  6  FR 
6348,  E.O.  8998,  6  FR  6785,  E.O.  9193,  7  FR 
5205;  3  CFR.  1938-1943  Cum.  Supp.,  p.  1174: 
EO.  10348, 17  FR  3769, 3  CFR,  1949-1953 


Comp..  p.  871;  EO.  11281, 31  FR  7215,  3  CFR. 
1966-1970  Comp.,  p.  546. 

Subpart  H— Procedures 


§520.801    [Amended] 

2.  In  8  520.801(b)(1).  remove  the 
sentence  "The  specific  licensing 
activities  of  the  Office  of  Foreign  Assets 
Control  are  performed  by  the  central 
organization  and  the  Federal  Reserve 
Bank  of  New  York". 

3.  Section  520.801(b)(2)  is  revised  to 
read  as  follows: 

{b)**V 

(2)  Applications  for  specific  licenses. 
Applications  for  specific  licenses  to 
engage  in  any  transactions  prohibited  by 
or  pursuant  to  this  part  may  be  filed  by 
letter  with  the  Office  of  Foreign  Assets 
Control.  Any  person  having  an  interest 
in  a  transaction  or  proposed  transaction  . 
may  file  an  application  for  a  license 
authorizing  such  transaction,  but  the 
applicant  for  a  specific  license  is 
required  to  make  full  disclosure  of  all 
parties  in  interest  to  the  transaction  so 
that  a  decision  on  the  application  may 
be  made  with  full  knowledge  of  all 
relevant  facts  and  so  that  the  identity 
and  location  of  the  persons  who  know 
about  the  transaction  may  be  easily 
ascertained  in  the  event  of  inquiry. 

4.  Section  52a.Ml(b)(3)  is  revised  to 
read  as  follows: 

(b)  •  *  • 
•        *        •      -  •        • 

(3)  Information  to  be  supplied.  The 
applicant  must  supply  all  information 
specified  by  relevant  instructions,  and 
must  fully  disclose  the  names  of  all  the 
parties  who  are  concerned  with  or 
interested  in  the  proposed  transaction.  If 
the  application  is  filed  by  an  agent,  the 
agent  must  disclose  the  name  of  his 
principal(s).  Such  documents  as  may  be 
relevant  shall  be  attached  to  each 
application  as  a  part  of  such  application 
except  that  documents  previously  filed 
with  the  Office  of  Foreign  Assets 
Control  may,  where  appropriate,  be    , 
incorporated  by  reference,  Applicants 
may  be  required  to  furnish  such  further 
information  as  is  deemed  necessary  to  a 
proper  determination  by  the  Office  of 
Foreign  Assets  Control.  Any  applicant 
or  other  party  in  interest  desiring  to 
present  additional  information 
concerning  the  application  may  do  so  at 
any  time.  Arrangements  for  oral 
presentation  may  be  made  with  the 
Office  of  Foreign  Assets  Control. 

5.  In  5  520.801(b)(6),  remove  the  words 
"or  by  the  Federal  Reserve  Bank  of  New 
York". 
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6.  In  }  520^1  paragraph  (c)  is  added 
to  read  as  follows: 

*        •        *        •        • 

(c)  Address.  License  applications, 
reports,  and  inquiries  should  be 
addressed  to  the  appropriate  section  or 
individual  within  the  Office  of  Foreign 
Assets  Control,  or  to  its  Director,  at  the 
following  address:  Office  of  Foreign 
Assets  Control.  U.S.  Department  of  the 
Treasury.  1500  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 

7.  In  §  520.803,  remove  the  words  "of 
the  FederaHleserve  Bank  of  New  York". 

8.  Section  520.809  is  revised  to  read  as 
follows: 

§520.809    RuiM  governing  avaHabHIty  Of 
Infonnation. 

(a)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  to  be  made  available  to  the  public 
shall  be  made  available  in  accordanpe 
with  the  definitions,  procedures, 
requirements  for  payment  of  fees,  and 
other  provisions  of  the  Regulations  on 
the  Disclosure  of  Records  of  the 
Departmental  Offices  and  of  other 
bureaus  and  offices  of  the  Department 
of  the  Treasury  issued  under  5  U.S.C. 
552  and  published  in  part  1  of  this  title. 

(b)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Privacy  Act  (5  U.S.C;  552a)  to  be  made 
available  to  an  individual  shall  be  made 
available  in  accordance  with  the 
definitions,  procedures,  requirements  for 
payment  of  fees,  and  other  provisions  of 
the  Regulations  on  Disclosure  of 
Records  of  the  Departmental  Offices 
and  of  other  bureaus  and  offices  of  the 
Department  of  the  Treasury  issued 
under  5  U.S.C.  552a  and  published  in 
part  1  of  this  title. 

(c)  4ny  form  used  in  coimection  with 
the  Foreign  Funds  Control  Regulations 
may  be  obtained  in  person  from  or  by 
writing  to  the  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 

PART  530-CREMOVEOl 

Part  530  is  removed. 

PART  535-IRANIAN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  535 
continues  to  read  as  follows: 

Authority:  Sees.  201-207. 91  Stat.  1626;  50 
U.S.C.  1701-170B:  E.0. 12170,  44  FR  85729: 
E.0. 12205. 45  FR  24099:  RO.  12211, 45  FR 
26685. 


Subpart  1 1    ProcadurM 

§535.801    [ARMndSd] 

2.  In  S  535.801(b)(1),  remove  the 
sentence  'The  specific  licensing 
activities  of  the  Office  of  Foreign  Assets 
Control  are  performed  by  its 
Washington  Office  and  by  the  Federal 
Reserve  Bank  of  New  York". 

3.  Section  535.801(b)(2)  is  revised  to 
read  as  follows: 

(b)  •  *  *^ 

(2)  Applications  for  specif ic  licenses. 
Applications  for  specific  licenses  to 
engage  in  any  transactions  prohibited  by 
or  pursuant  to  this  part  may  be  filed  by 
letter  with  the  Office  of  Foreign  Assets 
Contrpl.  Any  person  having  an  interest 
in  a  transaction  or  proposed  transaction 
may  file  an  application  for  a  license 
authorizing  such  transaction,  but  the 
applicant  for  a  specific  license  is 
required  to  make  full  disclosure  of  all 
parties  in  interest  to  the  transaction  so 
that  a  decision  on  the  application  may 
be  made  with  full  knowledge  of  all 
relevant  facts  and  so  that  the  identity 
and  location  of  the  persons  who  know 
about  the  transaction  may  be  easily 
ascertained  in  the  event  of  inquiry. 

4.  Section  535.801(b)(3)  is  revised  to 

read  as  follows: 

(b)  *  *  * 
***** 

(3)  Information  to  be  supplied.  The 
applicant  must  supply  all  information 
specified  by  relevant  instructions,  and 
must  fully  disclose  the  names  of  all  the 
parties  who  are  concerned  with  or 
interested  in  the  proposed  transaction.  If 
the  application  is  filed  by  an  agent  the 
agent  must  disclose  the  name  of  his 
principaUs).  Such  documents  as  may  be 
relevant  shall  be  attached  to  each 
application  as  a  part  of  such  application 
except  that  documents  previously  filed 
with  the  Office  of  Foreign  Assets 
Control  may,  where  appropriate,  be 
incorporated  by  reference.  Applicants 
may  be  required  to  furnish  such  further 
information  as  is  deemed  necessary  to  a 
proper  determination  by  the  Office  of 
Foreign  Assets  Control.  Any  applicant 
or  other  party  in  interest  desiring  to 
present  additional  information 
concerning  the  application  may  do  so  at 
any  time.  Arrangements  for  oral 
presentation  may  be  made  with  the 
Office  of  Foreign  Assets  Control. 

5.  In  5  535.801(b)(6).  remove  the 
words,  "or  by  the  Federal  Reserve  Bank 
of  New  York". 

6.  In  5  535.801,  paragraph  (c)  is  added 
to  read  as  follows: 

(c)  Address.  License  applications, 
reports,  and  inquiries  should  be 


addressed  to  the  appropriate  section  or 
individual  within  the  Office  of  Foreign 
Assets  Control,  or  to  its  Director,  at  the 
following  address:  Office  of  Foreign 
Assets  Control,  U.S.  Department  of  the 
Treasury.  1500  Pennsylvania  Avenue. 
NW.,  Washington.  DC  20220. 

7.  In  J  535.803.  remove  the  words,  "or 
the  Federal  Reserve  Bank  of  New  York". 

8.  Section  535.807  is  added  to  subpart 
H  to  read  as  follows: 

§535.807    Rutss  govsming  avaUabiltty  of 
Information. 

(a)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Freedom  of  Information  Act  (5  U.S.C. 
552]  to  be  made  available  to  the  public 
shall  be  made  available  in  accordance 
with  the  definitions,  procedures, 
requirements  for  payment  of  fees,  and 
other  provisions  of  the  Regulations  on 
the  Disclosure  of  Records  of  the 
Departmental  Offices  and  of  other 
bureaus  and  offices  of  the  Department 
of  the  Treasury  issued  under  5  U.S.C. 
552  and  published  in  part  1  of  this  title. 

(b)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Privacy  Act  (5  U.S.C.  552a)  to  be  made 
available  to  an  individual  shall  be  made 
available  in  accordance  with  the 
definitions,  procedures,  requirements  for 
payment  of  fees,  and  other  provisions  of 
the  Regulations  on  Disclosure  of 
Records  of  the  Departmental  Offices 
and  of  other  bureaus  and  offices  of  the 
Department  of  the  Treasury  issued 
under  5  U.S.C.  552a  and  published  in 
part  1  of  this  title. 

(c)  Any  form  used  in  connection  with 
the  Iranian  Assets  Control  Regulations 
may  be  obtained  in  person  from  or  by 
writing  to  the  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20220. 

PART  550-UBYAN  SANCTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  550 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  1701  et  seq.;  EO. 
12543,  51  FR  875,  Jan.  9. 1988;  E.0. 12544.  51 
FR  1235.  Jan.  10. 1986. 

Subpart  H—Procaduraa 

§550J0t    [Amsndod] 

2.  In  9  550.801(b)(1).  remove  the 
sentence  'The  specific  licensing 
activities  of  the  Office  of  Foreign  Assets 
Control  are  performed  by  its 
Washington  office  and  by  the  Foreign 
Assets  Control  Division  of  the  Federal 
Reserve  Bank  of  New  York". 

3.  Section  550.801(b)(2)  is  revised  to 
read  as  follows: 
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(b)  *  *  • 

«       •       *       •       * 

(2)  Applications  for  specific  licenses. 
Applications  for  specific  licenses  to 
engage  in  any  transactions  prohibited  by 
or  pursuant  to  this  part  may  be  filed  by 
letter  with  the  Office  of  Foreign  Assets 
Control.  Any  person  having  an  interest 
in  a  transaction  or  proposed  transaction 
may  file  an  application  for  a  license 
authorizing  such  transaction,  but  the 
applicant  for  a  specific  license  is 
required  to  make  full  disclosure  of  all 
parties  in  interest  to  the  transaction  so 
that  a  decision  on  the  application  may 
be  made  with  full  knowledge  of  all 
relevant  facts  and  so  that  the  identity 
and  location  of  the  persons  who  know 
about  the  transaction  may  he  easily 
ascertained  in  the  event  of  inquiry. 

4.  Section  550.801(b)(3)  is  revised  to 
read  as  follows: 

(b)  •  *  * 


(3)  Information  to  be  supplied.  The 
applicant  must  supply  all  information 
specified  by  relevant  instructions,  and 
must  fully  disclose  the  names  of  all  the 
parties  who  are  concerned  with  or 
interested  in  the  proposed  transaction.  If 
the  application  is  filed  by  an  agent,  the 
agent  must  disclose  the  name  of  his 
principal(s).  Such  documents  as  may  be 
relevant  shall  be  attached  to  each 
application  as  a  part  of  such  application 
except  that  documents  previously  filed 
with  the  Office  of  Foreign  Assets 
Control  may,  where  appropriate,  be 
incorporated  by  reference.  Applicants 
may  be  required  to  furnish  sudi  further 
information  as  is  deemed  necessary  to  a 
proper  determination  by  the  Office  of 
Foreign  Assets  Control.  Any  applicant 
or  other  party  in  interest  desiring  to 
present  additional  information 
concerning  the  application  may  do  so  at 
any  time.  Arrangements  for  oral 
presentation  may  be  made  with  the 
Office  of  Foreign  Assets  Control. 

5.  In  S  550.801(b)(6),  remove  the  words 
"or  by  the  Federal  Reserve  Bank  of  New 
York". 

6.  In  S  550.801.  paragraph  (c)  is  added 
to  read  as  follows: 


(c)  Address.  License  applications, 
reports,  and  inquiries  should  be 
addressed  to  th^  appropriate  section  or 
individual  within  the  Office  of  Foreign 
Assets  Control,  or  to  its  Director,  at  the 
following  address:  Office  of  Foreign 
Assets  Control,  U.S.  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 

7.  In  I  550.802,  remove  the  words  "or 
the  Federal  Reserve  Bank  of  New  York". 

8.  Section  550.806  is  revised  to  read  as 
follows: 


UMI 


S550J06    Rules  govemlns  availability  Of 
bifonnation. 

(a)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  to  be  made  available  to  the  public 
shall  be  made  available  in  accordance 
with  the  definitions,  procedures, 
requirements  for  payment  of  fees,  and 
other  provisions  of  the  Regulations  on 
the  Disclosure  of  Records  of  the 
Departmental  Offices  and  of  other 
bureaus  and  offices  of  the  Department 
of  Treasury  issued  under  5  U.S.C.  552 
and  published  in  part  1  of  this  title. 

(b)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Privacy  Act  (5  U.S.C.  552a)  to  be  made 
available  to  an  individual  shall  be  made 
available  in  accordance  with  the 
definitions,  procedures,  requirements  for 
payment  of  fees,  and  other  provisions  of 
the  Regulations  on  Disclosure  of 
Records  of  the  Departmental  Offices 
and  of  other  bureaus  and  offices  of  the 
Department  of  the  Treasury  issued 
under  5  U.S.C.  552a  and  published  in 
part  1  of  this  title. 

(c)  Any  form  used  in  connection  with 
the  Libyan  Sanctions  Regulations  may 
be  obtained  in  person  from  or  by  writing 
to  the  Office  of  Foreign  Assets  Control. 
U.S.  Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

9.  In  5  550.807(a)(7)(iii).  remove  the 
words  "either  directly  or  through  the 
Federal  Reserve  Banlt  of  New  York,". 

10.  In  S  550.807(c).  remove  the  words, 
"Federal  Reserve  Bank  of  New  York, 
Foreign  Assets  Control  Division,  33 
Liberty  Street,  New  York,  New  York 
10045"  and  add,  in  their  place,  the 
words,  "Office  of  Foreign  Assets 
Control". 

PART  56fr-IRANIAN  TRANSACTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  560 
continues  to  read  as  follows: 

Authority:  22  U.S.C.  2349aa-9:  E.0. 12613, 
52  FR  41940,  Oct.  30, 1987.         ' 

Subpart  H— Procedures 

§560.80t    [Amended] 

2.  In  S  560.801(b)(1),  remove  the 
sentence  "The  specific  licensing 
activities  of  the  Office  of  Foreign  Assets 
Control  are  performed  by  its 
Washington  Office  and  by  the  Foreign 
Assets  Control  Division  of  the  Federal 
Reserve  Bank  of  New  York". 

3.  Section  560.801(b)(2)  is  revised  to 
read  as  follows: 

(b)  •  •  * 


(2)  Applications  for  specific  licenses. 
Applications  for  specific  licenses  to 
engage  in  any  transactions  prohibited  by 
or  pursuant  to  this  part  may  be  filed  by 
letter  %vith  the  Office  of  Foreign  Assets 
Control.  Any  person  having  an  interest 
in  a  transaction  or  proposed  transaction 
may  file  an  application  for  a  license 
authorizing  such  transaction,  but  the 
applicant  for  a  specific  license  is 
required  to  make  full  disclosure  of  all 
parties  in  interest  to  the  transaction  so 
that  a  decision  on  the  application  may 
be  made  with  full  knowledge  of  all 
relevant  facts  and  so  that  the  identity 
and  location  of  the  persons  who  know 
about  the  transaction  may  be  easily 
ascertained  in  the  event  of  inquiry. 

4.  Section  560.801(b)(3]  is  revised  to 
read  as  follows: 

(3)  Information  to  be  supplied.  The 
applicant  must  supply  all  information 
specified  by  relevant  instructions,  and 
must  fully  disclose  the  names  of  all  the 
parties  wrtio  are  concerned  with  or 
interested  in  the  proposed  transaction.  If 
the  application  is  filed  by  an  agent,  the 
agent  must  disclose  the  name  of  his 
principal(s).  Such  documents  as  may  be 
relevant  shall  be  attached  to  each  " 
application  as  a  part  of  such  application 
except  that  documents  previously  filed 
with  the  Office  of  Foreigif  Assets 
Control  may,  where  appropriate,  be 
incorporated  by  reference.  Applicants 
may  be  required  to  furnish  such  further 
information  as  is  deemed  necessary  to  a 
proper  determination  by  the  Office  of 
Foreign  Assets  Control.  Any  applicant 
or  other  party  in  interest  desiring  to 
present  additional  information 
concerning  the  application  may  do  so  at 
any  time.  Arrangements  for  oral 
presentation  may  be  made  with  the 
Office  of  Foreign  Assets  Control. 

5.  In  S  560.801(b)(6),  remove  the  words 
"or  by  the  Federal  Reserve  Bank  of  New 
York". 

6.  In  $  560.801,  paragraph  (c)  is  added 
to  read  as  follows: 


(c)  Address.  License  applications, 
reports,  and  inquiries  should  be 
addressed  to  the  appropriate  section  or 
individual  within  the  Office  of  Foreign 
Assets  Control,  or  to  its  Director,  at  the 
following  address:  Office  of  Foreign 
Assets  Control,  U.S.  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue. 
NW..  Washington.  DC  20220. 

7.  In  §  560.802,  remove  the  words  "or 
the  Federal  Reserve  Bank  of  New  York" 

8.  In  §  560.806(b)(3),  remove  the  words 
"either  directly  or  through  the  Federal 
Reserve  Bank  of  New  Yoiic." 
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9.  In  S  560.806(d),  remove  the  word«  - 
"Federal  Reserve  Bank  of  New  York, 
Foreign  Assets  Control  Division,  33 
Oberty  Street,  New  York,  New  York 
10045"  and  add,  in  their  place,  the 
words,  "Office  of  Foreign  Assets 
Control". 

10.  Section  560.807  is  revised  to  read 
as  follows: 

S560.S07   Rules  governing  availability  of 
InformatkMi. 

(a)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Freedom  of  Information  Act  (SU.S.C. 
552)  to  be  made  available  to  the  public 
shall  be  made  available  in  accordance 
with  the  definitions,  procedures, 
requirements  for  payment  of  fees,  and 
other  provisions  of  Uie  Regulations  on 
the  Disclosure  of  Records  of  the 
Departmental  Offices  and  of  other 
bureaus  and  offices  of  the  Department 
of  Treasury  issued  under  5  li.S.C.  552 
and  published  in  part  1  of  this  title. 

(b)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Privacy  Act  (5  U.S.C.  552a)  to  be  made 
available  to  an  individual  shall  be  made 
available  in  accordance  with  the 
definitions,  procedures,  requirements  for 
payment  of  fees,  and  other  provisions  of 
the  Regulations  on  Disclosure  of 
Records  of  the  Departmental  Offices 
and  of  other  bureaus  and  offices  of  the 
Department  of  the  Treasury  issued 
under  5  U.S.C.  552a  and  published  in 
part  1  of  this  title. 

(c)  Any  form  used  in  connection  with 
the  Iranian  Transaction  Regulations  may 
be  obtained  in  person  from  or  by  writing 
to  the  Office  of  Foreign  Assets  Control, 
U.S.  Department  of  the  Treasury.  1500 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

PART  575-IRAQt  SANCTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  1701  et  seq.;  50  U.S.C. 
1601  et  seq.;  22  U.&C  287c;  Pub.  L 101-513. 
104  Stat.  2047-55  (Nov.  5. 1990):  3  U.S.C  301:. 
E.0. 12772,  55  FR  31803  (Aug.  3. 1990);  E.O. 
12724,  55  FR  33089  (Aug.  13. 1990). 

Sub|>art  H— Procedures 

2.  Section  575. 806  is  revised  to  read 
as  follows: 

§575.806    Rules  governing  avattabBlty  of 
Informatton. 

(a)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Freedom  of  Information  Act  (5  US.C. 
552)  to  t>e  made  available  to  the  public 
shall  be  made  available  in  accordance 
with  the  definitions,  procedures. 


requirements  for  payment  of  fees,  and 
other  provisions  of  the  Regulations  on 
the  Disclosure  of  Records  of  the 
Departmental  Offices  and  of  other 
bureaus  and  offices  of  the  Department 
of  Treasury  issued  under  5  U.S.C  552 
and  published  in  part  1  of  this  title. 

(b)  The  records  of  the  Office  of 
Foreign  Assets  Control  required  by  the 
Privacy  Act  (5  U.S.C.  552a]  to  be  made 
available  to  an  individual  shall  be  made 
available  in  accordance  with  the 
definitions,  procedures,  requirements  for 
payment  of  fees,  and  other  provisions  of 
the  Regulations  on  Disclosure  of 
Records  of  the  Departmental  Offices 
and  of  other  bureaus  and  offices  of  the 
Department  of  the  Treasury  issued 
under  5  U.S.C.  552a  and  published  in 
part  1  of  this  title. 

(c)  Any  form  used  in  connection  with 
the  h-aqi  Sanctions  Regulations  may  be 
obtained  in  person  from  or  by  writing  to 
the  Office  of  Foreign  Assets  Control 
U.S.  Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Dated:  December  19, 1991 
R.  Richard  Newcomb. 
Director.  Office  of  Foreign  Assets  Control. 

Approved:  December  23, 1991 
John  P.  Simpson. 

Acting  Assistant  Secretary  (Enforcement). 
(PR  Doc.  92-871  Filed  1-9-92;  11:50  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

ICGD2-91-03] 

Drawbridge  Operation  Regulations; 
Arkansas  River 

agency:  Coast  Guard,  DOT. 

ACnOM;  Final  rule. 

SUMMARY:  This  action  amends  the 
drawbridge  operating  regulations  on  the 
Arkansas  River  to  accurately  describe 
the  method  to  request  opening  of  the  Hfl 
spans  for  the  Baring  Cross  Bridge  at 
Mile  119.6,  the  junction  Bridge  at  Mile 
118.7,  and  the  Rock  Island  Railroad 
Bridge  at  Mile  118.2  when  necessary  for 
transit.  These  changes  reflect  the 
creation  of  a  Regulated  Navigation  Area 
(RNA)  encompassing  mile  118.2  to  mile 
125.4  at  Little  Rock,  Arkansas. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
February  13, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 
Roger  K.  Wiebusch.  Bridge 
Administrator,  Second  Coast  Guard 


District,  1222  Spruce  Street.  St.  Louis, 
Missouri,  63103-2832,  (314)  539-3724. 
SUPPLEMENTARY  mFORMATION:  On 
September  26, 1991,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  at  56 
FR  48770.  Interested  persons  were 
invited  to  participate  in  this  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments  no  later  than 
November  12, 1991.  Five  comments  were 
received. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Wanda  G.  Renshaw,  Project  Officer, 
Commander(ob),  Second  Coast  Guard 
District,  1222  Spruce  Street,  SL  Louis. 
Missouri,  63103-2832.  and  Lieutenant 
M.A.  Suire.  Project  Attorney. 
Commander(dl).  1222  Spruce  Street.  St. 
Louis,  Missouri,  63103-2832. 

Discussion  of  Regulation 

Three  vertical  lift  drawbridges  span 
the  Arkansas  River  in  the  Little  Rock, 
Arkansas  harbor.  The  Rock  Island 
Railroad  Bridge  at  mile  118.2  is  currently 
maintained  in  the  open  position.  The 
Baring  Cross  Bridge  at  mile  119.6  and 
the  Junction  Bridge  at  mile  lia7  are 
maintained  in  the  closed  position  and 
are  remotely  operated  by  a  dispatcher  in 
North  Little  Rock.  Arkansas.  The 
regulations  must  correctly  describe  the 
method  used  for  requesting  opening  of 
the  draws  in  light  of  the  RNA 
established  by  3  CFR  165.203. 

Discussion  of  Comments 

Of  the  comments  received,  two 
expressed  no  objection  to  the  proposed 
changes.  The  remaining  three  consist  of 
four  separate  comments  on  the  proposal. 
Each  is  addressed  below: 

Comment  "For  vessels  with  lower 
horsepower  ratings  or  unusual  situations 
I  think  it  could  be  made  clearer  that  they 
have  the  right  to  wait  at  the  lock  or  cells 
until  the  bridges  are  opened." 

This  comment  appears  to  pertain  to 
transit  during  periods  of  high  velocity 
flow.  Once  the  flow  rate  reaches  70,000 
cubic  feet  per  second  at  Murray  Lock  ft 
Dam.  all  vessels  must  then  comply  with 
the  provisions  of  the  RNA  established  at 
33  CFR  165.203,  which  requires  the 
vessels  to  transit  from  mile  125.4  to  mile 
118.2  unimpeded.  This  regulation 
complements  33  CFR  165.203  during  high 
velocity  flow  by  requiring  the 
downbound  vessel  to  coordinate  its 
passage  with  the  remote  drawbridge 
operator  and  contemplates  that  this 
coordination  will  take  place  either 
before  the  vessel  departs  Murray  Lock  A 
Dam  or  before  departing  the  mooring 
cells  at  mile  121.5.  The  Coast  Guard 
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acknowledges  that  the  proposal  was         I 
unclear  in  this  regard  and  has  attempted 
to  clarify  the  final  regulation  in 
paragraph  (2). 

Comment:  "[T)he  Rock  Island  Bridge 
at  Mile  118.2  is  maintained  in  the  open 
position.  This  bridge  is  no  longer  used 
and  does  not  even  have  any  tracks 
approaching  it  any  longer." 

This  comment  was  received  from  two 
separate  sources.  TheCoast  Guard  has 
confirmed  with  the  bridge  owner  that 
the  Rock  Island  Railroad  bridge  is 
presently  maintained  in  the  open 
position,  but  that  the  machinery  to  raise 
or  lower  the  span  is  in  place  although 
the  owner  reports  it  would  require 
mechanical  and  electrical  overhaul  to 
make  the  machinery  fully  functional. 
The  Coast  Guard  recognizes  that  the 
likelihood  that  this  bridge  will  ever  be 
placed  in  the  closed  position  is  low,  but 
believes  that  the  possibility  that  it  may 
be  lowered  for  some  purpose,  such  as 
during  maintenance  or  overhaul, 
requires  that  appropriate  regulations  be 
in  place  for  vessels  desiring  passage 
through  the  bridge  to  have  a  means  to 
request  that  it  be  opened.  The  Coast 
Guard  has  amended  the  Discussion  of 
Regulation  paragraph  above  and  part 
117.123(b]  of  the  proposed  regulation  to 
reflect  the  actual  status  of  the  bridge  but 
does  not  believe  any  change  to  the 
procedures  to  be  used  to  request 
opening  is  warranted. 

Comment:  "I  feel  that  the  wording  in 
part  117.123(b)(1)  is  adequate  and  in  fact 
is  the  way  in  which  this  reach  is  run  on 
a  daily  basis." 

No  additional  changes  to  the  proposed 
rule  were  deemed  necessary  as  a  result 
of  this  comment  and  none  were  made. 

Comment:  "(T]he  regulations  you 
propose  should  not  apply  [to  retractable 
pilot  house  towboats]  and  we  would  like 
this  clarified." 

The  Coast  Guard  does  not  believe  that 
the  proposed  regulation  contemplated 
opening  a  drawbridge  where  it  was  not 
necessary.  If  a  vessel  can  operate  in, 
around  or  through  the  drawbridges 
during  periods  of  normal  flow  or  in 
accordance  with  the  RNA  at  33  CFR 
165.203  during  periods  of  high  velocity 
flow  without  requiring  the  drawbridges 
to  be  opened,  then  the  drawbridges  need 
not  be  opened.  The  Coast  Guard  has 
clarified  this  common-sense  approach -in 
the  final  rule.  No  additional  changes  to 
the  proposed  rule  were  deemed 
necessary  as  a  result  of  this  comment 
and  none  were  made. 

Economic  Assessment  and  Certification 

This  regulation  has  been  reviewed 


under  the  provisions  of  Executive  Order 
12291  and  determined  not  to  be  a  major 
rule.  In  addition,  this  rulemaking  is 
considered  to  be  nonsignificant  under 
the  guidelines  of  DOT  Order  2100.5 
dated  May  22, 1980,  Policies  and 
Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations.  An 
economic  evaluation  has  not  been 
conducted  and  is  deemed  unnecessary 
as  the  impact  of  the  proposed  action  is. 
expected  to  be  minimal.  Revising  the 
drawbridge  regulations  to  accurately 
reflect  the  method  used  to  request  the 
opening  of  drawbridges  in  an  RNA  is 
justified.  Pursuant  to  5  U.S.C.  601,  et 
seq..  Regulatory  Flexibility  Act,  it  is 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Assessment  and 
CertiGcation 

This  action  has  been  reviewed  by  the 
Coast  Guard  and  has  been  determined 
to  be  categorically  excluded  from  further 
environmental  documentation  in 
accordance  with  paragraph  2.B.2.g.(5)  of 
the  NEPA  Implementing  Procedures, 
COMDTINST  M16475.1B.  A  copy  of  the 
Categorical  Exclusion  Document  is 
available  for  review  on  the  docket. 

Federalism  Assessment  and 
Certification 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  outlined  in  Executive  Order 
12612.  It  has  been  determined  that  this 
action  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism 
Assessment.  As  noted  above,  this  action 
amends  the  method  used  to  request 
opening  of  drawbridges  located  in  an 
RNA. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirement  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Final  Regulation 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— {AMENDED] 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46:  33 
CFR  1.05(g). 


2.  Section  117.123  is  amended  by 
revising  paragraph  (a)  introductory  text, 
redesignating  paragraph  (b)  as 
paragraph  (c)  and  revising  the 
introductory  text,  and  adding  a  new 
para^aph  (b)  to  read  as  follows: 


$117,123    Arkansas  and  Whtte  Rivers- 
Automated  Railroad  Bridges. 

(a)  Across  the  Arkansas  River,  the 
draw  of  the  Cotton  Belt  Railroad  (Rob 
Roy)  Bridge,  Mile  67.4,  is  maintained  in 
the  closed  position  and  is  remotely 
operated.  The  following  signals  shall  be 
used: 


(b)  The  draws  of  the  function  Railroad 
Bridge  at  mile  118.7  and  the  Baring 
Cross  Railroad  Bridge  at  mile  119.6, 
Arkansas  River,  at  Little  Rock,  are 
maintained  in  the  closed  position  and 
are  remotely  operated.  The  draw  of  the 
Rock  Island  Railroad  Bridge  at  mile 
118.2,  Aricansas  River,  at  Little  Rock,  is 
maintained  in  the  open  position.  Use  the 
following  procediues  to  request  opening 
of  these  bridges.when  necessary  for.  . 
transit; 

(1)  Normal  Flow  Procedures.  Any 
upbound  or  downbound  vessel  which 
requires  opening  the  draw  of  any  of 
these  bridges  shall  establish  contact  by 
radiotelephone  with  the  remote 
drawbridge  operator  on  VHF-FM 
Channel  13  in  North  Little  Rock, 
Arkansas.  The  remote  drawbridge 
operator  will  advise  the  vessel  whether 
the  requested  span  can  be  immediately 
opened  and  maintain  constant  contact 
with  the  vessel  until  the  requested  span 
has  opened  and  the  vessel  passage  has 
been  completed.  If  any  or  all  of  the 
drawbridges  caimot  be  opened 
immediately,  the  remote  drawbridge 
operator  will  notify  the  calling  vessel 
and  provide  an  estimated  time  for 
individual  drawbridge  openings. 

(2)  High  Velocity  Flow  Procedures. 
The  area  from  mile  118.2  to  mile  125.4  is 
a  regulated  navigation  area  (RNA)  as 
described  in  33  CFR  165.203.  During 
periods  of  high  velocity  flow,  which  is 
defined  as  a  flow  rate  of  70,000  cubic 
feet  per  second  or  greater  at  the  Murray 
Lock  and  Dam,  mile  125.4,  downbound 
vessels  which  require  that  the  draw  of 
these  three  bridges  be  opened  for 
unimpeded  passage  shall  contact  the 
remote  drawbridge  operator  on  VHF- 
FM  Channel  13  either  before  departing 
Murray  Lock  and  Dam,  or  before 
departing  the  mooring  cells  at  Mile  121.5 
to  ensure  that  the  Rock  Island,  Junction, 


UMI 


Federal  Register  /  Vol.  57.  No.  9  /  Tuesday.  January  14.  1992  /  Rules  and  Regulations  1383 


and  Baring  Cross  Railroad  drawbridges 
are  opened.  The  remote  drawbridge 
operator  shall  immediately  respond  to 
the  vessel's  dall,  ensure  that  all  three 
drawbridges  are  open  for  pasage,  and 
ensure  that  they  remain  in  the  open 
positon  until  the  downbound  vessel  has 
passed  through  each  drawbridge.  If  a 
closed  drawbridge  cannot  be  opened 
immediately  for  unimpeded  passage  in 
accordance  with  33  CFR  163.203,  the 
remote  drawbridge  operator  will 
immediately  notify  the  downbound 
vessel  and  provide  an  estimated  time  for 
drawbridge  openings.  Upbound  vessels 
shall  request  openings  in  accordance 
with  the  normal  flow  procedures  as  set 
forth  above.  The  remote  drawbridge 
operator  shall  keep  all  approaching 
vessels  informed  of  the  position  of  the 
drawbridge  spans. 

(c)  The  draw  of  the  Buriington 
Northern  Railroad  Bridge,  Mile  300.8 
Arkansas  River  at  Van  Buren,  and  the 
Missouri  Pacific  Railroad  Bridge,  Mile 
7.5  White  River  at  Benzal,  are 
maintained  in  the  open  position  with  a 
minimum  vertical  clearance  of  52  feet 
except  as  follows: 


Dated:  December  13, 1991. 

N.T.  Saunders, 

Rear  Admiral  (Lower  Half)  U.S.  CoastGuard, 
Commander.  Second  Coast  Guard  District. 

IFR  Doc.  92-532  Filed  1-13-92;  8:45  am] 
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ARCHITECTURAL  AND 

TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1191 

[Docket  No*.  90-2, 90-41 

RIN3014-AA09 

Americans  witti  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities;  Correction 

AOENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

action:  Correction  to  final  guidelines. 

summary:  This  document  contains 
corrections  to  the  Americans  with 
Disabilities  Act  (ADA)  Accessibility 
Guildelines  for  Buildings  and  Facilities. 
The  guidelines  were  published  to  assist 
the  Department  of  Justice  to  establish 
accessibility  standards  for  new 
construction  and  alterations  in  places  of 
public  accommodation  and  commercial 
facilities  covered  by  title  III  of  the  ADA 
and  the  Department  of  Transportation  to 
establish  accessibility  standards  for 
transportation  facilities  covered  by  title 
II  of  the  ADA. 

EFFECTIVE  DATE:  January  14, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Raggio,  Office  of  the  General 
Counsel,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  llll-18th  Street,  NW..  suite  501, 
Washington,  DC  20036.  Telephone  (202) 
653-7834  (Voice/TDD).  This  is  not  a  toll- 
free  number. 


SUPPLEMENTARY  INFORMATION:  On  July 
26, 1991,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  published  the  Americans  with 
Disabilities  Act  (ADA)  Accessibility 
Guidelines  for  Buildings  and  Facilities  in 
the  Federal  Re^ster.  See  56  FR  35408,  as 
corrected  at  56  FR  38174  (August  12, 
1991).  The  guidelines  appear  as  an 
appendix  to  36  CFR  part  1191.  The 
guidelines  were  amended  on  September 
6, 1991  to  include  additional 
requirements  for  transportation 
facilities.  See  56  FR  45500  (September  6. 
1991).  As  published,  the  guidelines 
contained  errors  which  are  corrected  by 
this  notice. 
Allen  B.  Clark,  |r., 

Chairman,  Architectural  and  Transportation 
Barriers  Compliance  Board. 

The  following  corrections  are  made  in 
the  Americans  with  Disabilities  Act 
(ADA)  Accessibility  Guidelines  for 
Buildings  and  Facilities  published  in  the 
Federal  Register  on  July  26, 1991  (56  FR 
35408),  as  corrected  on  August  12, 1991 
(56  FR  38174). 

1.  On  page  35511.  page  53  of  the 
appendix  to  part  1191  is  corrected  by 
adding  in  the  first  sentence  of  section 
4.30.4  the  words  "(0.8mm)  minimum" 
after  "1/32  in". 

2.  On  page  35520.  page  62  of  the 
appendix  to  part  1191  is  corrected  by 
changing  the  third  line  in  the  first 
column  of  the  table  in  paragraph  (1)  of 
section  7.3  fi-om  "8-15"  to  "9-15". 

Pages  53  and  62  of  the  appendix  to 
part  1191  are  republished  with  the 
corrections  included  to  read  as  follows: 

MLUm  CODE  tlSft-OI-M 
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4.29  Detectable  Warnings 


4.29  Detectable  Warnings. 

4.29.1  General.  I>etectaWe  warnings  required 
by  4.1  and  4.7  shall  comply  with  4.29. 

4.29.2*  Detectable  Warnings  on  Walking 
Surfaces.  Detectable  warnings  shall  consist 
of  raised  truncated  domes  with  a  diameter  of 
nominal  0.9  tn  (23  mm),  a  height  of  nominal 
0.2  m  (5  mm)  and  a  center  to-center  spacing  of 
nominal  2.35  in  (60  mm)  and  shall  contrast 
visually  with  adjoining  surfaces,  either  light  on- 
dark,  or  darkonlighL     ^ 

The  material  used  to  provide  contrast  shall  be 
an  integral  part  of  the  walking  surface.  Detect 
able  warnings  used  on  interior  surfaces  shall 
differ  from  adjoinir^  walking  surfaces  in  resil 
iency  or  sound-on-cane  contact. 

4.29.3  Detectable  Warnings  on  Doors 
To  Hazardous  Areas.  (Reserved). 

4.29.4  Detectable  Warnings  at  Stairs. 

(Reserved). 

4.29.5  Detectable  Warnings  at 
Hazardous  Vehicular  Areas,  if  a  walk 
crosses  or  adjoins  a  vehicular  way.  and  the 
walking  surfaces  are  not  separated  by  curbs, 
railings,  or  other  elements  betuteen  the  pedes- 
trian areas  and  vehicular  areas,  the  boundary 
between  the  areas  shall  be  defined  by  a  con- 
tinuous detectable  warning  which  is  36  in 
(915  mm)  wide,  complying  with  4.29.2. 

4.29  6  Detectable  Warnings  at 
Reflecting  Pools.  The  edges  of  reflecting 
pools  s.nau  be  protected  by  railings,  walls, 
curbs,  or  detectable  warnings  complying 
with  4.29.2. 


4.29.7  Standardization.  (Reserved). 
4.30  Signage. 

4.30.1*  General.  Signage  required  to  be 
accessible  by  4.1  shall  comply  with  the 
applicable  provisions  of  4.30. 

4.30.2*  Character  Proportion.  Letters  and 
numbers  on  signs  shall  have  a  width-to-height 
ratio  between  3:5  and  1:1  and  a  stroke-widih- 
to-height  ratio  between  1:5  and  1:10. 


4.30.3  Character  Height.  Characters  and 
numbers  on  signs  shall  be  sized  according,to 
the  viewing  distance  from  wlvich  they  are  to 
be  read.  The  minimum  height  is  measured  using 
an  upper  case  X.  Lower  case  characters  are 
permitted. 


Height  Above 
Finished  Floor 


Minimum 
Character  Height 


Suspended  or  Prelected 

Overhead  in 
compliance  with  4.4.2 


3  tn.  (75  mm) 
minimum 


4.30.4*  Raised  and  Brailled  Characters 
tmd  Pictorial  Symbol  Signs 
(Pictograms).  Letters  and  numerals  shall  be 
raised  1/32  in  (0.8  mm)  minimum,  uppercase. 
sans  serif  or  simple  serif  type  and  shall  be 
accompanied  with  Grade  2  Braille.  Raised 
characters  shall  be  at  least  5/8  in  (16  mm) 
high,  but  no  higher  than  2  in  (50  mm).  Picto- 
grams shall  be  accompanied  by  the  equivalent 
verbal  description  placed  directly  below  the 
pictogram.  The  border  dimension  of  the  picto- 
gram  shall  be  €  in  (152  mm)  minimum  in  height. 

4.30.5*  Finish  cmd  Contrast.  Vie  charac- 
ters and  background  of  signs  shall  be  eggshell, 
matte,  or  other  non  glare  finish.  Characters  and 
symbols  shall  contrast  with  their  background 
—  either  light  characters  on  a  dark  background 
or  dark  characters  on  a  light  background. 

4.30.6  Mounting  Location  and  Height. 

Where  permanent  identification  is  provided  for 
rooms  and  spaces,  signs  shall  be  installed  on 
the  wall  adjacent  to  the  latch  side  of  the  door. 
Where  there  is  no  wall  space  to  the  latch  side 
of  the  door,  including  at  double  leaf  doors, 
signs  shall  be  placed  on  tlie  nearest  adjacent 
wall.  Mounting  height  shall  be  60  in  (1525  mm) 
above  the  finish  floor  to  the  centerline  of  the 
sign.  Mounting  location  for  such  signage  shall 
be  so  that  a  person  may  approach  within  3  in 
(76  mm)  of  signage  without  encountering  pro- 
truding objects  or  standing  witiiin  the  swing 
of  a  door. 

4.30.7*  Symbols  of  Accessibility. 

(1)  Facilities  and  elements  required  to  be 
identified  as  accessible  by  4.1  shall  use  the 
International  symbol  of  accessibility.  The 
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8.0  Libraries 


7.3*  Check-out  Aisles.    - 

(1)  In  new  construction,  accessible  check-out 
aisles  shall  be  provided  in  conformance  with 
the  table  below: 


Total  Check-out 

Aisles  of 

Each  Design 


Minimum  Number 

of  Accessible 

Check-out  Aisles 

(of  each  design) 


1-4 

5-8 

9-15 

over  15 


1 
2 
3 

3.  plus  20%  of 
additional  aisles 


EXCEPTION:  In  new  construction,  where  the 
selling  space  is  under  5000  square  feet,  only 
one  check-out  aisle  is  required  to  be  accessible. 

E^XCEPTTON:  In  alterations,  at  least  one  check- 
out aisle  shall  be  accessible  in  facilities  under 
5000  square  feet  of  selling  space.  In  facilities 
of  5000  or  more  square  feet  of  selling  space, 
at  least  one  of  each  design  of  check-out  aisle 
shall  be  made  accessible  when  altered  until 
the  number  of  accessible  check-out  aisles  of 
each  design  equals  the  number  required  in 
new  construction. 

Examples  of  check-out  aisles  of  different 
"design"  include  those  which  are  specifically 
design^  to  serve  different  functions.  Different 
"design"  includes  but  is  not  limited  to  the 
following  features  -  length  of  belt  or  no  belt;  or 
permanent  signage  designating  the  aisle  as  an 
express  lane. 

(2)  Clear  aisle  width  for  acotssible  check-out 
aisles  shall  comply  with  4.2.1  and  maximum 
adjoining  counter  height  shall  not  exceed  38  in 
(965  mm)  above  the  finish  floor.  The  top  of  the 
lip  shall  not  exceed  40  in  (1015  mm)  above  the 
finish  floor. 

(3)  Signage  identifying  accessible  check-out 
aisles  shall  comply  with  4.30.7  and  shall  be 
mounted  above  the  check-out  aisle  in  the  same 
location  where  the  check-out  number  or  type  of 
check-out  is  displayed. 

7.4  Security  Bollards.  Any  device  used 
to  prevent  the  removal  of  shopping  carts  from 
store  premises  shall  not  prevent  access  or 
egress  to  people  in  wheelchairs.  An  alternate 
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entry  that  is  eijually  convenient  to  that 
provided  for  the  ambulatory  population  is 
acceptable. 


8. 


LIBRARIES. 


8.1  General,  in  addition  to  the  require- 
ments of  4. 1  to  4.35.  the  design  of  all  public 
areas  of  a  bbrary  shall  comply  with  8.  includ- 
ing reading  and  study  areas,  stacks,  reference 
rooms,  reserve  areas,  and  special  facilllies  or 
collections. 

8.2  Reading  and  Study  Areas.  At  least 
5  percent  or  a  minimum  of  one  of  each  element 
of  fixed  seating,  tables,  or  study  carrels  shall 
compty  with  4.-2  and  4.32.  Clearances  between 
fixed  accessible  tables  and  between  study 
carrels  shall  comply  with  4.3. 

8.3  Check-Out  Areas.  At  least  one  lane  at 
each  check-out  area  shall  comply  with  7  2(1). 
Any  traffic  control  or  book  security  gates  or 
turnstiles  shall  comply  with  4. 13. 

8.4  Card  Catalogs  and  Bfagazine 

Displays.  Minimum  clear  aisle  space  at 
card  catalogs  and  magazine  displays  shall 
comply  with  Fig.  55.  Maximum  reach  height 
shall  comply  with  4.2.  with  a  height  of  48  in 
(1220  mm)  preferred  irrespective  of  approach 
aljowed. 

8.5  Stacks.  Minimum  clear  aisle  width 
between  stacks  shall  comply  with  4.3.  with  a 
minimum  clear  aisle  width  of  42  in  ( 1065  mm) 
preferred  where  possible.  Shelf  height  in  stack 
areas  is  unrestricted  (see  Fig.  56). 
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The  following  corrections  are  made  in 
the  amendment  to  the  Americans  with 
Disabilities  Act  (ADAJ  Accesflibility 
Guidelines  for  Buildings  and  Facilities 
pertaining  to  transportation  facilities 
published  in  the  Federal  Re^sier  on 
September  6. 1991  (56  FR  45500). 


1.  On  page  45524.  page  70  of  the 
appendix  to  part  1191  is  corrected  by 
adding  in  the  fifth  line  of  paragraph  (4) 
of  section  10.3.2  the  word  "is"  before 
"within". 

Z.  On  page  45524,  page  70  of  the 
appendix  to  part  1191  in  the  seventh  line 
of  Exception  2  to  paragraph  (4)  of 


section  10.3.2  the  words  "36  CFR  Part 
1192"  are  corrected  to  read  "36  CFR  part 
1192.  or  49  CFR  part  38.". 

Page  70  of  the  appendix  to  part  1191  is 
republished  with  the  corrections 
included  to  read  as  follows: 

BnXING  CODE  SISO-OI-M 


ISS 


1992 


UMI 
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10.3.2  i^»<«*«"g  Facilities:  Key  Stations. 


(15)  Where  clocks  are  provided  for  use  by 
the  general  public,  the  clock  face  shall  be 
uncluttered  so  that  its  elements  are  clearly 
visible.  Hands,  numerals,  and/or  digits  shall 
contrast  with  the  background  either  llghl-on- 
dark  or  dark-on-llght.  Where  clocks  are 
mounted  overhead,  numerals  and/or  digits 
shall  comply  with  4.30.3.  Clocks  shall  be 
placed  in  uniform  locations  throughout  the 
facility  and  system  to  the  maximum  extent 
practicable. 

(16)  Where  provided  in  below  grade  slaUons, 
escalators  shall  have  a  minimum  dear  width 
of  32  Inches.  At  the  top  and  bottom  of  each 
escalator  run.  at  least  two  contiguous  treads 
shall  be  level  beyond  the  comb  plate  before  the 
risers  begin  to  form.  All  escalator  treads  shall 
be  marked  by  a  strip  of  clearly  contrasting 
color.  2  inches  in  width,  placed  parallel  to  and 
on  the  nose  of  each  step.  The  strip  shall  be  of 
a  material  that  is  at  least  as  slip  resistant  as 
the  remainder  of  the  tread.  The  edge  of  the 
tread  shall  be  apparent  from  both  ascending 
and  descending  directions. 

(17)  Where  provided,  elevators  shall  be 
glazed  or  have  transparent  panels  to  allow 
an  unobstructed  view  both  in  to  and  out  of 
the  car.  Elevators  shall  comply  with  4. 10. 

EJCCEPTION:  Elevator  cars  with  a  clear  floor 
area  in  which  a  60  inch  diameter  circle  can  be 
inscribed  may  be  substituted  for  the  minimum 
car  dimensions  of  4. 10.  Fig.  22. 

(18)  Where  provided,  ticketing  areas  shall 
permit  persons  with  disabilities  to  obtain 

a  ticket  and  check  baggage  and  shall 
comply  with  7.2. 

(19)  Where  provided,  baggage  check- in  and 
retrieval  systems  shall  be  on  an  accessible 
route  complying  with  4.3.  and  shall  have  space 
immediately  adjacent  complying  with  4.2.  If 
unattended  security  barriers  are  provided,  at 
leasrone  gate  shall  comply  with  4.13.  Gates 
which  must  be  pushed  open  by  wheelchair  or 
mobility  aid  users  shall  have  a  smooth  continu- 
ous surface  extending  from  2  inches  above  the 
floor  to  27  inches  above  the  floor. 


10.3.2  Existing  FaciUties:  Key  Stations. 

(1)  Rapid,  light  and  commuter  rail  key 
stations,  as  defined  under  criteria  established 
by  the  Department  of  Transportation  in 
subpart  C  of  49  CFR  part  37  and  existing 
intercity  rail  stations  shall  provide  at  least 
one  accessible  route  from  an  accessible 
entrance  to  those  areas  necessary  for  use 

of  the  transportation  system. 

(2)  The  accessible  route  required  by  10.3.2(1) 
shall  include  the  features  specifled  in  10.3.1 
(1).  (4)-(9).  (1 1)-(15).  and  (17)-(19). 

(3)  Where  technical  infeasibllity  in  existing 
stations  requires  the  accessible  route  to  lead 
from  the  public  way  to  a  paid  area  of  the 
transit  system,  an  accessible  fare  collection 
system,  complying  with  10.3.1(7).  shall  be 
provided  atong  such  accessible  route. 

(4)  In  light  rail,  rapid  rail  and  commuter 
rail  key  stations,  the  platform  or  a  portion 
thereof  and  the  vehicle  floor  shall  be  coordi- 
nated so  that  the  vertical  dlfTerencc.  measured 
when  the  vehicle  is  at  rest,  is  within  plus  or 
minus  1-1/2  inches  under  all  normal  passen- 
ger load  conditions,  and  the  horizontal  gap. 
measured  when  the  vehicle  is  at  rest,  is  no 
greater  than  3  inches  for  at  least  one  door  of 
each  vehicle  or  car  required  to  be  accessible  by 
49  CFR  part  37. 

EXCEPTION  1:  Existing  vehicles  retrofitted  to 
meet  the  requirements  of  49  CFR  37.93  (one- 
car-per-train  rule)  shall  be  coordinated  with 
the  platform  such  that,  for  at  least  one  door, 
the  vertteal  diflerence  between  the  vehicle  floor 
and  the  platform,  measured  when  the  vehicle 
is  at  rest  with  50%  normal  passenger  capacity, 
is  within  plus  or  minus  2  inches  and  the 
horizontal  gap  is  no  greater  than  4  inches. 

EXCEPTION  2:  Where  it  is  not  structurally 
or  operationally  feasible  to  meet  the  horizontal 
gap  or  vertical  diflerence  requU-ements.  mini- 
high  platforms,  car-borne  or  platform  mounted 
lifts,  ramps  or  bridge  plates,  or  similar  manu- 
ally deployed  devices,  meeting  the  applicable 
requirements  of  36  CFR  part  1 192.  or  49  CFR 
part  38.  shall  sufllce. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WHdiife  Service 

50CFRPart17 
RIN  101S-AB56 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  to  Determine  ttie 
Plant  SchoeftocramlM  Argillacea  (Clay 
Reed-Mustard)  To  Be  a  Threatened 
Spedes,  and  the  Plant 
SchoenocramtM  Bamebyi  (Bameby 
Reed-Mustard)  To  Be  an  Endangered 
Species 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARYTThe  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  the  plant 
Schoenocrambe  argillacea  (clay  reed- 
mustard)  to  be  a  threatened  species,  and 
the  plant  Schoenocrambe  barnebyi 
(Bameby  reed-mustard)  to  be  an 
endangered  species.  These  two  species 
are  endemic  to  soils  derived  from 
specific  geologic  substrates  in  the  lower 
elevations  of  the  Unita  Basin  in 
northeastern  Utah  and  in  the  lower 
elevations  of  the  Fremont  River  and 
Muddy  Creek  drainages  in  central  Utah. 
The  two  know  propulation  clusters  of 
S.  argillacea  are  vulnerable  to  habitat 
disturbance  from  oil  and  gas 
development  and  potential  oil  shale 
development.  Significant  portions  of  the 
two  known  S.  bamebyi  propulations  are 
vulnerable  to  potential  uranium 
development  or  trampling  by  park 
visitors.  This  deterniination  that  S. 
argillacea  is  a  threatened  species  and  S. 
bamebyi  is  an  endangered  species 
provides  these  rare  plants  protection 
under  the  Endangered  Species  Act,  as 
amended. 
EFFECTIVE  DATE:  February  13,  1992. 

ADOflESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Fish  and  Wildlife 
Enhancement  Office,  U.S.  Fish  and 
Wildlife  Service,  2078  Administration 
Building.  1745  West  1700  South,  Salt 
Lake  City,  Utah  84104. 
FOR  FURTHER  INFORMATION  CONTACT: 
)ohn  L.  England  at  the  above  address, 
telephone:  801/524-4430  or  FTS  588- 
4430. 

SUPPLEMENTARY  INFORMATION: 

Background 

Schoenocrambe  argillacea  was 
discovered  by  Duane  Atwood  in  1976 
from  a  site  in  the  southern  portion  of  the 


Unita  Basin  in  Uintah  County,  Utah. 
Welsh  and  Atwood  (1977)  described  the 
species  as  Thelypodiopsis  argillacea. 
Schoenocrambe  bamebyi  was 
discovered  by  James  Harris  in  1980  from 
a  site  in  the  southern  portion  of  the  San 
Rafael  Swell  in  Emery  County.  Utah. 
Welsh  and  Atwood  described  the 
species  as  Thelypodiopsis  bamebyi 
(Welsh  1981).  Rollings  (1982)  in 
reevaluating  the  cruciferous  genera  of 
Schoenocrambe  and  Thelypodiopsis 
move  T.  argillacea  and  T.  bamebyi  from 
Thelypodiopsis  to  Schoenocrambe  as  S. 
argillacea  and  S.  bamebyi 

The  genus  Schoenocrambe  includes 
five  currently  known  species:  two  are 
abundant,  wide-ranging  species,  one 
from  the  higher  dry  portions  of  the  Great 
Plains  and  the  other  from  the  lower 
elevations  of  the  Colorado  Plateau;  the 
remaining  three  are  rare  endemic 
species  [S.  argillacea,  S.  bamebyi,  and 
S.  suffrutescens]  from  low  elevations  of 
the  northern  and  western  portions  of  the 
Colorado  Plateau  in  the  State  of  Utah 
(Rollins  1982,  Welsh  and  Chatterley 
1985,  Welsh  et  al.  19&7).  (Note: 
Schoenocrambe  suffretescens  (Rollins) 
Welsh  and  Chatterly  was  listed  as  an 
endangered  species  under  the  scientific 
name  Glaucocarpum  suffretescens 
(Rollins).  The  Service  will  begin  use  of 
the  currently  accepted  scientific  name 
Schoenocrambe  suffretescens  and 
assign  to  it  the  common  name  shrubby 
reed-mustard,  in  order  to  be  in  general 
agreement  with  current  plant 
classification  usage  (see  Welsh  et  al. 
1987)). 

Schoenocrambe  argillacea  is  a 
perennial  herbaceous  plant,  with 
sparsely  leafed  stems  15  to  30 
centimeters  (cm)  (6  to  12  inches)  tall 
arising  from  a  woody  root  crown.  The 
N^leaves  are  very  narrow  with  a  smooth 
margm,  10  to  35  millimeters  (mm)  (0.4  to 
1.4  inches)  long  and,  usually,  less  than  2 
mm  (0.1  inch)  wide.  The  leaf  blades  are 
alternately  arranged  on  the  stem  and, 
for  the  most  part^  are  attached  directly 
to  the  stem  without  a  petiole.  The 
flowers  of  S.  argillacea  have  petals  that 
are  pale  lavender  to  whitish  with 
.prominent  purple  veins  and  measure  8  to 
11  mm  (0.3  to  0.4  inch)  long  and  3.5  to  4.5 
mm  (0.14  to  0.18  inch)  wide.  The  entire 
flowers  are  about  1  cm  (0.4  inch)  across 
in  full  anthesis  and  are  displayed  in  a 
raceme  of  3  to  20  flowers  at  the  end  of 
the  plant's  leafy  stems. 

Schoenocrambe  bamebyi  is  a 
perennial  herbaceous  plant,  with 
sparsely  leafed  stems  22  to  35  cm  (9  to 
15  inches)  tall  arising  from  a  woody  root 
crown.  The  leaves  are  entire  with  a 
smooth  margin,  1.5  to  5  cm  (0.6  to  3 
inches)  long  and  0.5  to  2.5  cm  (0.2  to  1 
inch)  wide.  The  leaf  blades  are 


alternately  arranged  on  the  stem  and  are 
attached  to  the  stem  by  a  petiole.  The 
flowers  of  5.  bamebyi  have  petals  that 
are  light  purple  with  prominent  darker 
purple  veins  and  measure  about  12  mm 
(0.4  inch)  long  and  2.5  mm  (0.1  inch) 
wide.  The  entire  flowers  are  about  1  cm 
(0.4  inch)  across  in  full  anthesis  and  are 
displayed  in  a  raceme  of,  commonly,  2 
to  8  flowers  at  the  end  of  the  plant's 
leafy  stems. 

Schoenocrambe  argillacea  grows  on 
clay  soils  rich  in  gypsum,  overlain  with 
sandstone  talus,  derived  from  a  mixture 
of  shales  and  sandstones  fi-om  the  zone 
of  contact  between  the  Uinta  and  Green 
River  geologic  formation.  Plant  species 
commonly  associated  with  S.  argillacea 
include  Eriogonum  corymbosum. 
Ephedra  torreyana.  Atriplex  spp.,  and 
Artemisia  spp.  Two  population  clusters 
of  S.  argillacea  are  known,  all  within  a 
limited  range  about  21  kilometers  (13 
miles)  across,  from  the  Green  River  to 
Willow  Creek  in  southwestern  Uintah 
County,  Utah.  The  species'  total  known 
population  is  over  5,000  plants  (M.A. 
Franklin,  Utah  Natural  Heritage 
Program,  pers.  comm.,  1991;  U.S.  Fish 
and  Wildlife  Service  1991).  The  entire 
species'  population  is  on  land  having 
Federal  leases  for  oil  and  gas  and/or 
withdrawn  for  mineral  mining  claim 
entry  for  its  oil  shale  values.  Because  of 
this,  energy  development  poses  a  threat 
to  this  species.  In  addtion, 
Schoenocrambe  argillacea  s  small 
species  population  size  and  restricted 
distribution  make  this  species  inherently 
vulnerable  to  man-caused  and  natural 
environmental  disturbances  (U.S.  Fish 
and  Wildlife  Service  1990). 

Schoenocrambe  bamebyi  grows  on 
red  clay  soils  rich  in  selenium  and 
gypsum,  overlain  with  sandstone  talus, 
derived  from  the  Moenkopi  and  Chinle 
geologic  formations.  Plant  species 
normally  associated  with  S.  bamebyi 
include  Ephedra  torreyana,  Atriplex 
confertifolia,  Eriogonum  corymbosum, 
and  Stanleya  pinnata.  Two  populations 
of  S.  barnebyi  are  known,  one  near  Sy's 
Butte  in  the  southern  portion  of  the  San 
Rafael  Sweel,  and  one  in  Capitol  Reef 
National  Park  in  the  Sulphur  Creek 
drainage  west  of  Fruita.  The  species' 
entire  known  population  is  less  than 
1,000  plants  (N.  Henderson,  Capitol  Reef 
National  Park.  pers.  comm.  1991;  Welsh 
and  Neese  1984).  Assessment  work  in 
connection  with  mining  claims  for 
uranium  poses  a  significant  ongoing 
threat  to  one  population  of  5,  bamebyi 
located  on  lands  managed  by  the  Bureau 
of  Land  Management.  In  addition,  at 
least  one  site  in  Capitol  Reef  National 
Park  containing  S.  bamebyi  is 
vulnerable  to  trampling  by  park  visitors. 


UMI 
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Schoenocrambe  barnebyi's  extremely 
small  species  population  size  and 
restricted  habital  make  the  species 
inherently  vulnerable  to  man-caused 
and  natural  environmental  disturbances 
(Welsh  and  Neese  1984]. 

In  the  Federal  Register  of  December 
15. 1980  (45  FR  82480).  the  Service 
published  a  notice  of  review  of 
candidate  plants  for  listing  as 
endangered  or  threatened  species.  The 
1980  notice  included  S.  argillacea  as  a 
category  1  species.  Category  1  species 
comprise  those  taxa  for  which  the 
Service  has  information  on  the 
biological  vulnerability  and  threats  to 
support  the  appropriateness  of 
proposing  to  list  them  as  endangered  or 
threatened  species. 

In  the  Federal  Register  of  November 
28, 1983  (48  FR  53640),  the  Ser\ice 
published  a  supplement  to  the  1980 
notice  of  review  in  which  S.  bamebyi 
was  added  as  a  category  2  species. 
Category  2  comprises  taxa  for  which  the 
Service  has  information  indicating  the 
appropriateness  of  a  proposal  to  list  the 
taxa  as  endangered  or  threatened  but 
for  which  more  substantial  data  are 
needed  on  biological  vulnerability  and 
threats.  In  addition,  S.  argillacea  was 
reclassified  as  a  category  2  species  in 
the  1983  supplemental  notice. 

On  September  27, 1985,  the  Service 
published  a  notice  of  review  (50  FR 
39526]  replacing  the  1980  notice  and  its 
1983  supplement  The  1985  notice  of 
review  reclassified  S.  bamebyi  as  a 
category  1  species  because  recent  status 
surveys  for  S.  bamebyi  (Welsh  and 
Neese  1984)  provided  additional  status 
information  which  sufficiently 
demonstrated  the  vulnerability  of  this 
species.  Schoenocrambe  argillacea 
remained  a  category  2  species. 

The  Service  published  a  notice  of 
review  on  February  21, 1990  (55  FR 
6184).  Hiplacing  the  1985  notice.  This 
notice  maintained  S.  argillacea  and  S. 
bamebyi  in  the  same  categories  as  in 
the  1985  notice.  Since  then,  more  recent 
status  surveys  and  reports  for  S. 
argillacea  (Bureau  of  Land  Management 
1989a.  US.  Fish  and  Wildlife  Service 
1990)  provided  sufficient  additional 
information  for  the  Service  to  consider 
S.  argillacea  to  be  a  categoryl  species. 
These  and  earlier  (Welsh  1978,  Shultz 
and  Mutz  1979)  status  surveys  and 
reports  for  S.  argillai.eu  and  the  status 
sun/eys  for  S.  bamebyi  (Heil  1988, 
Neese  1987,  Kass  1990,  Welsh  and  Neese 
1984)  demonstrated  the  appropriateness 
of  proposing  listing  for  these  two 
species. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  (Act)  amendments  of  1982 
requires  the  Secretary  of  the  Interior  to 
make  findings  on  certain  petitions 


within  1  year  of  their  receipt.  Section 
2(b)(1)  of  the  Act's  amendments  of  1982 
further  requires  that  all  petitions 
pending  as  of  October  13. 1982.  be 
treated  as  having  been  newly  submitted 
on  that  date.  The  species  in  the  Service's 
1980  notice  of  review  with  its  1983 
supplement  were  treated  as  being 
petitioned.  On  October  13, 1983.  and 
each  successive  year,  the  Service  made 
successive  1-year  findings  that  the 
petition  to  list  S.  argillacea  and  S. 
bamebyi  was  warranted  but  precluded 
by  other  listing  actions  of  higher 
priority.  The  Service  published  a 
proposed  rule  in  the  Federal  Register  on 
April  12, 1991.  proposing  endangered 
status  for  these  two  species.  That 
proposal  constituted  the  final  1-year 
finding  for  these  species  in  accordance 
with  Section  4(b)(3](B)(ii]  of  the  Act. 

Summary  of  Comments  and 
Recommendations 

In  the  April  12, 1991.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments,  Federal 
Agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  concerning  this  proposed  action 
were  published  in  The  Salt  Lake 
Tribune,  the  Deseret  News,  the  Uintah 
Basin  Standard,  and  the  Emery  County 
Progress  during  the  period  May  4  to  May 
8, 1991,  which  invited  general  public 
comment.  During  the  comment  period, 
three  commenters  responded — one 
commenter  provided  written  comments 
and  two  commenters  provided  verbal 
comments.  The  commenter  providing 
written  comments  supported  listing  5. 
bamebyi  as  endangered.  The  two    , 
commenters  providing  verbal  comments 
(which  were  followed  by  more  extensive 
written  comments)  questioned  the  listing 
of  S.  bamebyi  and  opposed  the  listing  of 
S.  argillacea  at  this  time.  Comments 
received  are  discussed  below. 

Comment  1:  The  initial  results  of  a 
1991  inventory  forS.  argillacea 
sponsored  by  the  Bureau  of  Land 
Management  revealed  significant 
additional  populations  of  the  species, 
and  the  species  may  have  a  population 
of  least  twice  that  mentioned  in  the 
proposed  rule. 

Service  response:  Upon  completion, 
the  aforementioned  inventory  of  S. 
argillacea  estimated  over  5,000  plants, 
as  compared  to  the  earlier  estimate  of 
2,000  plants  reported  in  the  proposed 
rule,  which  was  obtained  from  the 
Schultz  and  Mutz  (1979)  report.  A 
significant  population  was  discovered  in 


the  Kings  Canyon  drainage  on  the  west  1 
side  of  Wild  Horse  Bench,  which  is  a 
minor  range  extension  of  1  to  3  miles  to 
the  north  of  previously  identified 
suitable  habitat.  Niiie  additional  stands 
were  discovered  within  the  known 
population  between  the  Green  River  and 
Wild  Horse  Beach.  The  populations  in 
the  Willow  Creek  drainage  remained 
much  the  same  as  previously  known, 
with  minor  extensions  of  some  stands. 
The  historic  stand  in  the  southern 
portion  of  section  26,  T.  11  S.  R.  20  E.  has 
apparently  been  extirpated.  These  data 
indicate  that  the  known  occurrences  of 
5.  argillacea  constitute  two  population 
clusters:  one  near  the  Green  River 
between  Wild  Horse  Bench  and  the 
Green  River,  the  other  in  the  Willow 
Creek  Drainage  on  the  northern  slopes 
of  Big  Mountain  and  in  Broome  Canyon. 
These  additions  to  the  S.  argillacea     ^ 
species  population  are  significant. 
Through  the  intensive  inventor 
conducted  in  1991  has  discovered  more 
plants,  it  also  has  confirmed  that  S. 
argillacea  is  restricted  to  two  small 
areas.  All  occurrences  of  S.  argillacea 
are  on  Federal  oil  and  gas  lease  areas 
and/or  oil  shale  withdrawal  areas. 

The  1991  inventory  has  provided  a 
better  database  upon  which  to  base  a 
listing  decision.  While  the  recent 
inventory  has  demonstrated  that  S. 
argillacea  is  more  abundant  than 
previously  reported,  it  also  has 
demonstrated  that  despite  intensive 
inventory  efforts,  the  species  is  still  rare. 
The  most  significant  additional  stands 
discovered  in  1991  were  located  in  an 
area  that  the  author  of  this  rule  had 
previously  identified  to  the  biologist 
conducting  the  1991  inventory  as  an 
area  with  reasonably  high  potential  to 
be  S.  argillacea  habitat.  After  the  initial 
success  obtained  by  searching  this  area, 
no  additional  significant  stands  of  S. 
argillacea  were  discovered  elsewhere. 
This  strongly  suggests  that  the  criteria 
used  by  the  Service  to  identify  potential 
S.  argillacea  habitai  are  highly 
correlated  with  S.  argillacea 
distribution.  Based  on  the  limited 
occurrence  of  these  specific  geologic 
substrate  and  topographic  exposure 
parameters,  the  1991  inventory  is 
suspected  to  have  located  the  great 
majority  of  existing  S.  argillacea  sites. 

Taking  the  above  into  account,  in 
addition  to  the  information  in  Comments 
2  and  3.  the  Service  has  decided  that  it 
would  be  more  appropriate  to  Ust  S 
argillacea  as  threatened,  rather  than  as 
endangered  as  originally  proposed. 
Because  the  species'  known  populations 
are  found  only  on  Bureau  of  Land 
Management  lands  with  oil.  gas,  and  oil 
shale  potential,  this  rare  plant  will 
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always  be  vulnerable  to  the  threat  of 
habitat  loss  or  disturbance  due  to 
energy  development.  Though  candidate 
species  status  carries  some  weight 
within  the  Bureau  of  Land  Management 
in  terms  of  conserving  the  species,  it 
cannot  legally  ensure  that  Federal 
actions  are  not  likely  to  jeopardize  5. 
argillacea. 

Listing  this  species  as  threatened  does 
not  preclude  future  energy  development 
in  its  habitat.  Listing  ensures  that 
proposed  energy  extraction  operations 
that  may  affect  S.  argillacea  on  Federal 
lands  are  reviewed,  and  where 
necessary,  actions  are  implemented  so 
as  to  avoid  jeopardy  to  this  rare  plant. 

Comment  2:  The  habitat  of  S. 
argillacea  is  over  lower  grade  oil  shale 
deposits  that  are  considered  marginal 
for  future  oil  shale  development.  There 
are  currently  no  plans  for  development 
of  these  oil  shale  reserves. 

Service  response:  The  Service  takes 
note  of  the  fact  that  habitat  disturbance 
threats  from  oil  shale  development  are 
not  imminent  and  has  revised  the  rule 
accordingly.  However,  much  of  the 
species'  habitat  is  over  lands  with  good 
potential  for  oil  and  gas  development. 
There  is  increasing  oil  and  gas  activity 
in  this  area,  and  care  should  be  taken  to 
avoid  harming  S.  argillacea  populations. 

Comment  3:  The  location  of  S. 
argillacea  populations  on  steep  slopes 
makes  the  species  unlikely  to  be 
"disturbed  by  oil  and  gas  development 
activities. 

Service  response:  The  location  of  the 
species  on  steep  slopes  provides  some 
protection  from  direct  impacts  of  oil  and 
gas  development  activity  but  does  not 
necessarily  provide  protection  from 
indirect  impacts.  Construction  of  access 
roads  and  possible  disposal  of 
construction  spoils  into  the  species' 
occupied  areas  are  potential  threats  to 
some  populations  of  this  species.  In  fact, 
the  Service  received  word  that  a 
proposed  well  pad  development  was 
recently  visited  where,  unknowingly, 
plans  had  been  made  to  dispose  of 
construction  spoils  onto  a  site 
containing  S.  argillacea. 

Comment  4:  The  range  and  population 
of  S.  bamebyi  may  be  greater  than 
currently  known,  and  listing  should  be 
delayed  until  more  surveys  are 
completed. 

Service  response:  Several  recent 
studies  and  inventories  which  have 
surveyed  known  populations  of  S. 
barnebyi  as  either  the  sole  or  a  principle 
study  objective  (See  "Background"  and 
"References  Cited")  have  shown  the 
species  to  be  very  rare  and  restricted  in 
distribution,  with  a  high  degree  of 
inherent  vulnerability.  In  the  proposed 
rule,  the  species'  population  was 


estimated  to  be  2,000  plants.  However, 
information  received  during  the 
comment  period  indicates  that  a  more 
accurate  estimate  would  be  less  than 
1.000  plants.  The  scientific  data 
available  at  this  time  indicates  that  it  is 
appropriate  to  list  this  species  as 
endangered. 

Comment  5:  Populations  of  S. 
barnebyi  in  Capitol  Reef  National  Park 
are  secure  from  any  human-caused 
adverse  action. 

Service  response:  The  occurrence  of 
populations  of  a  rare,  unlisted  species 
within  a  national  park  does  not 
necessarily  ensure  complete  protection 
of  those  populations  from  adverse 
impacts.  The  populations  of  S.  barnebyi 
within  the  park  are  much  smaller  than 
reported  in  the  proposed  rule  and  at 
least  one  site  is  susceptible  to  trampling 
by  park  visitors.  The  National  Park 
Service  is  concerned  about  the  status  of 
S.  barnebyi  within  Capitol  Reef  National 
Park  and  strongly  supports  listing  the 
species  as  endangered.  Listing  will  focus 
additional  attention  and  resources  on 
the  species  to  ensure  its  survival  into  the 
future. 

Comment  6:  There  is  no  active 
uranium  development  activity  in  the 
habitat  of  S.  bamebyi. 

Service  response:  The  small 
population  of  S.  bamebyi  on  land 
managed  by  the  Bureau  of  Land 
Management  is  on  a  current  mining 
claim.  The  Mining  Act  of  1872  requires 
on-the-ground  mining  assessment  woric 
on  all  current  claims.  Given  the 
extremely  small  size  of  the  know 
species'  population,  such  assessment 
work,  even  if  of  a  minor  nature,  could 
result  in  major  impacts  to  this 
population. 

Comment  7:  The  policy  of  the  bureau 
of  Land  Management  is  to  conserve 
candidate  species,  such  as  these  plants, 
consistent  with  the  principles  of 
multiple-use  management.  This  policy 
protects  candidate  species. 

Service  response:  The  Service 
acknowledges  the  positive  efforts  of  the 
Bureau  of  Land  Management  in  the 
conservation  of  these  and  other 
candidate  plants.  However,  the  Bureau 
of  Land  Management's  written  comment 
acknowledges  that  this  policy  does  not 
provide  candidate  species  the  (same) 
protection  afforded  listed  species.  The 
identification  of  a  species  as  a 
candidate  species  is  a  temporary 
measure  until  the  Service  is  prepared  to 
propose  the  species  for  listing  as  either 
threatened  or  endangered  or  to  remove 
the  species  from  further  active 
consideration  for  listing.  After  reviewing 
the  best  available  data,  the  Service  has 
decided  that  these  species  require  the 
protection  of  the  Act  in  order  to  avoid 


extinction  or  endangerment  throughout 
all  or  a  significant  portion  of  their  range, 
and.  therefore,  has  listed  S.  bamebyi  as 
endangered  and  S.  argillacea  as 
threatened. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Schoenocrambe  argillacea  should 
be  classified  as  threatened  and 
Schoenocrambe  bamebyi  should  be 
classified  as  endangered.  Procedures 
found  at  Section  4(a)(1)  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.)  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  Section  4(a)(1). 
These  factors  and  their  application  to  S. 
argillacea  (Welsh  and  Atwood)  Rollins 
and  S.  bamebyi  (Welsh  and  Atwood) 
Rollins  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

All  known  populations  S.  argillacea 
are  on  Federal  lands  leased  for  their  oil 
and  gas  energy  reserves.  The  species  is 
vulnerable  to  surface  disturbing  activity 
associated  with  energy  development 
within  its  habitat  (Welsh  1978,  U.S.  Fish 
and  Wildlife  Service  1990).  There  has 
been  an  increase  in  oil  and  gas 
exploratory  activity  in  the  species' 
habitat,  which  could  lead  to 
development  in  the  foreseeable  future. 
In  addition,  the  entire  range  of  5. 
argillacea  is  underlain  by  oil  shale, 
which  may  be  mined  when  economic 
conditions  favor  it.  Recent  inventories 
for  rare  plants  in  the  range  of  S. 
argillacea  have  demonstrated  a  small 
population  and  restricted  range  for  this 
species.  The  species  has  an  estimated 
population  of  over  5,000  individuals  in 
two  small  areas  about  12  km  apart.  One 
stand  has  apparently  become  extirpated 
since  its  discovery  in  1979  (U.S.  Fish  and 
Wildlife  Service  1991). 

The  primary  threat  to  S.  bamebyi  is 
habitat  destruction  associated  with 
potential  uranium  mining  activity.  The 
single  hillside  where  the  species  occurs 
in  its  San  Rafael  Swell  population  has 
an  access  road  bulldozed  across  it  with 
mining  prospects  near  the  species' 
limited  distribution.  Portions  of  the 
species'  habitat  lie  within  six  mining 
claims  at  Sy's  Butte,  which  require 
annual  assessment  woric  which  could 
further  degrade  the  species'  habitat.  The 


UMI 


Federal  Register  /  Vol.  57,  No.  9  /  Tuesday.  January  14.  1992  /  Rules  and  RegulaUons  14011 


workings  of  one  of  the  largest  uranium 
mines  in  the  San  Rafael  Swell  are  only  a 
mile  away  on  the  same  exposure  of 
geologic  strata  as  S.  bamebyi  (U.S.  Fish 
and  Wildlife  Service  1985).  The  species' 
highly  restricted  distribution  and  very 
small  population  make  the  species 
highly  vulnerable  to  any  activity  which 
would  disturb  its  habitat  (Welsh  and 
Neese  1984). 

Capitol  Reef  National  Park  provides 
some  protection  to  the  small  S.  bamebyi 
population  within  its  borders,  though 
one  site  is  currently  being  impacted  by 
visitor  trampling.  The  species  also  is 
vulnerable  to  any  activity,  including 
road  and  recreational  developments, 
which  may  occur  on  its  national  park 
habitat. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  for  these  purposes  is 
not  presently  known.  However,  takeor 
vandalism  could  have  a  serious  impact 
on  these  species,  given  their  small 
population  numbers.  Because  of  this,  the 
Service  recommends  against  publicizing 
these  species'  location,  other  than  to 
land  managers. 

C.  Disease  orPredation 

Sheep  and  cattle  grazing  may  have 
had  an  impact  on  5.  argillacea  and  S. 
bamebyi  historically,  but  with  ciurent 
levels  of  grazing  intensity  and  grazing 
management  by  the  Bureau  of  Land 
Management,  domestic  livestock  grazing 
is  not  expected  to  significantly  impact 
these  species. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

There  are  no  Federal,  State,  or  local 
laws  or  regulations  that  address  these 
species  specifically  or  directly  provide 
for  the  protection  of  their  habitat.  The 
Bureau  of  Land  Management  and  the 
National  Park  Service  are  aware  of  both 
S.  argillacea  and  S.  bamebyi  and  have 
considered  them  in  environmental 
planning  of  their  habitat  areas  (Bureau 
of  Land  Management  1984,  Bureau  of 
Land  Management  198gb,  National  Park 
Service  1982).  All  plants  within  Capitol 
Reef  National  Park  are  protected  by 
regulation  from  taking:  this,  however, 
has  not  been  identified  as  a  threat  to  S. 
bamebyi,  provided  the  species'  location 
is  not  publicized.  Schoenocrambe 
bamebyi  would  still  be  vulnerable  to 
other  activities  within  Capitol  Reef 
National  Park,  such  as  road  and 
recreational  development.  Any 
conservation  activity  undertaken  by 
Federal  Agencies  would  be  voluntary. 
Federal  Agencies  are  not  legally 
obligated  to  conserve  S.  argillacea  and 


S.  bamebyi  unless  these  species  are 
listed. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Their  Continued  Existence 

Most  sites  of  S.  argillacea  contain  less 
than  200  individuals  and  the  species  has 
been  extirpated  from  one  of  these  sites 
(U.S.  Fish  and  Wildlife  Service  1991). 
The  San  Rafael  Swell  population  of  5. 
bamebyi  has  fewer  than  100  individuals 
and  the  four  sites  in  Capitol  Reef 
National  Park  have  200  or  fewer  plants 
each.  Some  sites  may  hold  so  few  plants 
that  they  may  not  be  demographically 
stable  in  the  medium  to  long  term.  Some 
of  the  smaller  site  populations  of  both  5. 
argillacea  and  S.  bamebyi  may  be  lost 
as  a  result  of  natural  variation  in 
population  numbers  in  the  short  term. 
The  effects  of  past  habitat  degradation 
on  the  species'  ability  to  respond  to 
environmental  stress  is  not  known  but 
may  be  critical  to  the  species'  future 
existence.  Only  the  larger  sites  of  S. 
argillacea  may  have  sufficient  genetic 
variability  to  provide  for  long-term 
adaptation  to  natural  changes  in  their 
environmental  conditions. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  S. 
argillacea  and  S.  bamebyi  in 
determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  S.  argillacea  as  a 
threatened  species  and  S.  bamebyi  as 
an  endangered  species.  Both  species  are 
rare  endemics  restricted  to  specific 
areas  having  potential  for  being 
exploited  for  energy  resources  or  subject 
to  other  disturbances.  These  species' 
rarity  and  their  limited  distribution  also 
make  them  inherently  vulnerable  to 
enviroimiental  perturbations. 

Schoenocrambe  bamebyi  is  extremely 
rare,  and  known  threats  place  it  in 
danger  of  extinction  throughout  a 
significant  portion  of  its  range. 
Therefore,  S.  bamebyi  qualifies  as 
endangered  as  defined  by  the  Act.  The 
status  of  threatened  does  not  reflect  the 
biological  vuberability  of  5.  bamebyi 
populations. 

Schoenocrambe  argillacea  is  not 
currently  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  However,  its  small  population 
size,  limited  distribution,  and  location 
on  Federal  lands  subject  to  oil,  gas,  and 
oil  shale  development  make  it  likely  to 
become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range. 
Therefore,  it  qualifies  as  threatened  as 
defmed  by  the  Act.  For  the  reasons 
given  below,  it  is  not  considered  prudent 
to  designate  critical  habitat. 


Critical  Habitat  >" 

Section  4(a)(3)  of  the  Act  requires,  to 
the  maximum  extent  prudent  and 
determinable,  that  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  these  species  at 
this  time  because  the  benefits  of 
publicizing  critical  habitat  are 
outweighed  by  added  dangers. 
Publication  of  critical  habitat  is  not  in 
the  best  interest  of  these  species.  The 
rarity  of  these  species  and  their 
restricted  range  make  these  plants 
particularly  vulnerable  to  taking.  With 
respect  to  endangered  plants  on  Federal 
lands,  taking  is  only  regulated  by  the 
Act  in  cases  of  removal  and  reduction  to 
possession  or  their  malicious  damge  or 
destruction  on  such  lands.  Such 
provisions  are  difficult  to  enforce. 

Adding  these  plants  to  the  List  of 
Endangered  and  Threatened  Plants 
publicizes  their  rarity  and  thus  can 
make  them  attractive  to  curiosity 
seekers  or  expose  them  to  potential 
vandalism.  Though  prohibited  by  the 
Act,  taking  and  vandalism  are  difficult 
to  control  on  the  ground.  At  least  one  of 
the  sites  containing  S.  bamebyi  located 
in  Capitol  Reef  National  Park  is 
vulnerable  to  trampling  by  park  visitors. 
Because  S.  argillacea  is  located  on  steep 
slopes,  visitation  for  purposes  of 
viewing  could  increase  slope  erosion, 
which  could  be  detrimental.  Publication 
of  critical  habitat  descriptions  and  maps 
would  make  it  easier  for  various  parties 
to  locate  and/or  take  the  plants. 

The  principal  land  managers  have 
been  notified  of  the  location  of  these 
species  and  are  aware  of  the  importance 
of  protecting  Oiese  species'  habitat. 
Protection  of  these  species'  habitat  will 
be  addressed  through  the  recovery 
process  and  the  section  7  jeopardy 
standard.  Any  Federal  action  that  would 
impact  these  plants'  habitat  would 
necessarily  affect  the  plants  themselves 
(being  immobile,  rooted  organisms)  and 
would  be  reviewed  during  section  7 
consultation.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  these  two  plant 
species. 

Available  ConservatioD  MeasurM 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
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conservation  actions  by  Federait  State, 
Indian,  and  private  agencies,  groups, 
and  individuals.  The  Endangered 
Species  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  Agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a]  of  the  Act  as  amended, 
requires  Federal  Agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  pa^vision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
Agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  Agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  known  populations  of  Sl 
argillacea  and  S.  bamebyi  are  on 
Federal  lands  under  either  the 
jurisdiction  of  the  Bureau  of  Land 
Management  or  the  National  Park 
Service.  The  Bureau  of  Land 
Management,  in  addition,  is  responsible 
for  the  leasing  of  minerals  under  Federal 
jurisdiction.  Both  of  the  Federal 
Agencies  would  be  responsible  for 
ensuring  that  Federal  land  uses  and 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  5.  argillacea  and 
S.  bamebyi. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62; 
17.63, 17.71,  and  17.72  set  forth  a  series 
of  general  trade  prohibitions  and 
exceptions  that  apply  to  all  endangered 
and  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.81  and  17.71, 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
these  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  these  species  from  areas 
under  Federal  jurisdiction.  Seeds  from 
cultivated  specimens  of  threatened  plant 
species  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  "cultivated  origin"  appears  on  their 
containers.  In  addition,  for  endangered 


plants,  the  1988  amendments  (Pub.  L. 
100-478)  to  the  Act  prohibit  the 
malicious  damage  or  destruction  on 
Federal  lands  and  the  removal  cutting, 
digging  up,  or  damaging  or  destroying  of 
endangered  plants  in  knowing  violation 
of  any  State  law  or  regulation,  including 
State  criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62. 
17.63,  and  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few. 
if  any,  trade  permits  would  ever  be 
sought  or  issue  for  S.  argillacea  and  S. 
bamebyi  because  these  species  are  not 
common  in  cultivation  or  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Ofhce  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Ser\'ice,  room  432, 4401  North 
Fairfax  Drive,  Ariington.  Virginia  22203- 
3507,  telephone  (703)  358-2093  or  FTS 
921-2093. 

National  Environmental  Policy  Act 

The  U.S.  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244}. 

References  Cited 

Bureau  of  Land  Management  1984.  Final 
Book  Cliffs  resource  management  plan/ 
environmental  impact  statement.  Vernal. 
Utah.  519  pp. 

Bureau  of  Land  Management.  1989a.  Report 
on  the  special  status  plant  inventory 
conducted  on  the  Diamond  Mountain 
Resource  Area.  1989.  Vernal.  Utah.  13  pp. 

Bureau  of  Land  Management.  1989b.  San 
Rafael  proposed  resource  management 
plan  and  final  environmental  impact 
statement.  Price,  Utah.  511  pp. 

Heil,  K.D.  1986.  Endangered,  threatened,  rare 
and  other  plants  of  concern  at  Capitol 
Reef  National  Park.  Utah.  Report 
prepared  for  National  Park  Service, 
Torrey,  Utah.  57  pp. 

Kass.  R.).  1990.  Final  report  of  habitat 

inventory  of  threatened  and  endangered 
and  candidate  plan  species  in  the  San 
Rafael  Swell,  Utah.  Report  prepared  for 
Bureau  of  Land  Management  Salt  Lake 
City.  Utah.  87  pp. 

National  Park  Service.  1982.  General 

management  plan,  final  environmental 
impact  statement,  statement  of  findings. 
Capitol  Reef  National  Parte,  Utah.  139  pp. 


Neese,  E.  1987.  Final  report— Habitat 

Inventory  oi  Sclerocactua  wrighliae  and 
other  associated  sensitive  species.  VoL 
I— Text  and  Photographs.  Report 
prepared  for  Bureau  of  Land 
Management,  Richfield  Utah.  119  pp. 

Rollins,  RC  1982.  Thelypodiopsis  and 
Schoenocrawbe  (Cruciferae).  Contrib. 
Gray  Herb.  212:71-102. 

Shultz,  LM.  and  K.M.  Mutz.  1979.  Threatened 
and  endangered  plants  of  the  Willow 
Creek  drainage.  Report  prepared  for 
Bureau  of  Land  Management.  Vernal 
Utah.  74  pp. 

U.S.  Pish  and  Wildlife  Service.  1985. 

Schoenocnunbe  bamebyi:  supplemental 
status  report  Salt  Lake  City,  Utah.  3  pp. 

U.S.  Fish  and  Wildlife  Service.  1990. 

Schoenocrambe  argillacea:  supplemental 
status  report.  Salt  Lake  City.  Utah.  3  pp. 

U.S.  Fish  and  Wildlife  Service.  1991. 

Schoenocrpmbe  argillacea:  supplemental 
status  report,  including  revised  range 
maps  from  BLM/UNHP  inventory.  Salt 
Lake  City.  Utah.  4  pp.  plus  maps. 

Welsh.  S.L  197&  Status  report: 

Thelypodiopsis  argillacea.  Report 
prepared  for  U.S.  Fish  and  Wildlife 
Service,  Denver,  Colorado.  5  pp. 

Welsh,  Si.  1981.  New  taxa  of  western 
plants — In  tribute.  Brittonia  33:294-303. 

Welsh,  S.L  and  N.D.  Atwood.  1977.  An 
undescribed  species  of  Thelypodiopsis 
{Brassicaceaej  from  the  Uinta  Basin, 
Utah.  Great  Basin  Nat  37:95-96. 

Welsh.  S.L  and  LM.  Chatterley.  1985.  Utah's 
rare  plants  revisited.  Great  Basin  Nat 
45:17J-230. 

Welsh.  S.L  and  E.  Neese.  1964.  Status  report 
for  Thelypodiopsis  bamebyi  Welsh  and 
Atwood,  (Bameby  thelypody) 
Brassicaceae  (Cruciferae),  Utah  endemic. 
Report  prepared  for  U.S.  Fish  and 
Wildlife  Service,  Denver,  Colorado.  8  pp. 

Welsh.  S.L.,  N.D.  Atwood.,  LC.  Higgins,  and 
S.  Goodrich.  1987.  A  Utah  flora.  Great 
Basin  Nat  Mem.  9:1-894. 

Author 

The  primary  author  6f  this  rule  is  John 
L  England,  botanist,  U.S.  Fish  and 
Wildlife  Service,  Salt  Lake  City.  Utah  ' 
(801/524-4430  or  FTS  588-4430,  see 
ADDRESSES  above). 

List  of  Subjects  in  50  CFR  Part  17  | 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulatioo  Promulgation 
PART  17— [AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

%  The  authority  citation  for  pert  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1381-1407;  16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat  3500,  unless  otherwise  noted. 


Schoenocmi 
Schoenocrw 
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2.  Amend  §  17.12(h)  by  adding  the  817.12   Enctengwwl  and  thrMtenwl 

following,  in  alphabetical  order  under  plant*. 

Brassicaceae,  to  the  List  of  Endangered  ***** 
and  Threatened  Plants: 


(h)   *  ♦  • 


opocios 


Scientific  name 


Common  name 


Historic  range 


Status       WhenNsted        ^[J^  ^^J^ 


Brassicaceae— Mustard  Family:  -  ^ 

Schoenocrambe  ar^Uacea Gay  reed-mustard U.SA  (UT) T 

Schoenocrambe  bamebyi Barneby  reed^nustard U.SA  (UT) E 


4sr 

467 


NA 
NA 


NA 
NA 


Dated:  December  30. 1991. 
Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc  92-496  Filed  1-13-92: 8:45  am] 
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Proposed  Rules 


Federal  Regiitac 

VoL  57.  No.  9 

Tuesday.  January  14.  199Z 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  partKtpate  In  the  rule 
making  prkx  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE      i 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  103, 208, 209,  and  274a 

{INS  No.  1374-91;  AG  Order  Na  1554- 
92] 

RM  1115-AC93 


Fees  for  Processing  Certain  Asyiee- 
Related  and  Refugee-Related 
Applications  | 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACnON:  ProDO!*ed  rule. 

summary:  This  rule  proposes  to  amend 
parts  103,  208.  and  209  of  title  8,  Code  of 
Federal  Regulations,  to  provide  that  the 
Immigration  and  Naturalization  Service 
(INS]  and  the  Executive  Offlce  for 
Immigration  Review  (EOIR)  will  charge 
fees  for  the  processing  of  certain  asylee- 
related  and  refugee-related  applications. 
These  charges  are  necessary  to  ensure 
that  applicants  for  asylum  or  refugee 
status  who  receive  special  services  and 
benefits  that  do  not  accrue  to  the  public 
at  large  will  bear  the  Government's  cost 
of  providing  these  special  services. 
These  charges  are  being  proposed  after 
taking  into  account  the  cost  to  the 
Government  of  providing  these  seni'ices, 
the  value  of  the  services  to  the 
recipients,  the  public  policy  served  by 
these  programs,  and  other  pertinent 
facts. 

This  proposed  rule  will  also  amend  8 
CFR  274a.l3(a)  to  clarify  where  initial 
and  renewal  applications  for 
employment  authorization  on  behalf  of 
asylum  appUcants  should  be  filed. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  14. 
1992. 

AOORESSES:  Please  submit  written 
comments  in  triplicate  to  the  Record 
System  Division,  Director,  Policy 
Directives  and  Instructions  Branch^ 
Immigration  and  Naturalization  Service. 
425 1  Street,  NW.,  room  5304, 
Washington,  DC  20536.  To  ensure  proper 


and  timely  handling,  please  reference 
the  INS  No.  1347-91  on  your 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  S.  Thomason,  Systems 
Accountant,  Financial  Policy  and 
Special  Projects  Section,  Immigration 
and  Naturalization  Service,  425 1  Street, 
NW.,  room  6321,  Washington,  DC  20536, 
telephone  (202}  376-2804. 
SUPPLEMENTARY  INFORMATION:  On  an 

ongoing  basis,  the  INS  and  EOIR  review 
the  fee  structure  of  immigration 
programs  so  as  to  be  in  compliance  with 
31  U.S.C.  9701  and  with  Office  of 
Management  and  Budget  (0MB)  Circular 
A-25.  Section  9701  authorizes  the 
Attorney  General  to  establish  a  fee  for 
services  provided  to  individuals  by  INS 
and  EOIR  so  that  the  services  will  be 
"self-sustaining  to  the  extent  possible." 
The  amount  of  each  fee  must  be  fair, 
and  based  upon  the  direct  and  indirect 
costs  to  the  Government  of  providing  the 
service,  the  value  of  the  service  to  the 
recipient,  the  public  policy  served  by 
these  programs,  and  other  pertinent 
facts. 

The  identified  costs  incurred  by  the 
INS  and  EOIR  to  render  special  asylee- 
related  and  refugee-related  services  and 
benefits  include,  but  are  not  limited  to, 
costs  associated  with  processing:  Form 
1-730,  Refugee /Asyiee  Relative  Petition; 
Form  1-485,  Application  for  Permanent 
Residence:  and.  Form  1-765,  Application 
for  Employment  Authorization.  At  the 
present  time,  the  INS  and  EOIR  do  not 
charge  fees  in  connection  with 
processing  these  forms.  Under  this  rule, 
INS  and  EOIR  propose  to: 

1.  Amend  8  CFR  103.7(b)(1)  to 
establish  a  fee  for  Form  1-730,  Refugee/ 
Asyiee  Relative  Petition; 

2.  Amend  8  CFR  208.7(c}  to  provide  for 
the  collection  of  a  fee  with  the  filing  of 
an  application  for  renewed  employment 
authorization  on  Form  1-765; 

3.  Amend  8  CFR  208.21  to  provide  for 
the  collection  of  a  fee  with  the  filing  of 
Form  1-730;  and, 

4.  Amend  8  CFR  209.2  to  provide  for 
the  collection  of  a  fee  with  the  filing  of 
Form  1-485. 

No  fee  will  be  charged  in  connections 
with  the  initial  application  for 
employment  authorization  on  Form  I- 
765. 

These  proposed  charges  are  based 
upon  the  INS's  application  of  the 
principles  for  user  charges  prescribed  in 


31  U.S.C.  9701  and  the  guidelines 
prescribed  in  OMB  Circular  A-25.  These 
proposed  charges  also  reflect  a  review 
by  the  INS's  of  its  policies  and  practices 
for  user  charges,  and  a  review  of  its 
costs  and  fees.  Further  details  regarding 
the  review  are  available  upon  request 
from  INS  Headquarters,  or  by  contacting 
Mr.  Thomason  at  the  address  listed  in 

the  "FOR  FURTHER  INFORMATION 

CONTACT"  Section  of  this  proposed  rule. 

This  proposed  rule  will  also  amend  8 
CFR  274a.l3(a)  to  clarify  that  initial 
applications  for  employment 
authorization  on  behalf  of  asylum 
applicants  should  be  filed  with  the 
appropriate  asylum  office,  while 
renewal  or  extension  applications 
should  be  filed  with  the  district  director. 

In  accordance  with  5  U.S.C.  605(b),  the 
Attorney  General  certifies  that  this  rule 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  to  be  a  major  rule  within  the 
meaning  of  section  1(b)  of  Executive 
Order  12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  section  6  Executive 
Order  12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  forwarded  to  the  Office  of 
Management  and  Budget,  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  for  review  and  clearance. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

8  CFR  Part  208 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  209 

Aliens,  lounigration.  Refugees. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure,  Aliens,  Employment, 
Penalties,  Reporting  and  recordkeeping 
requirements. 
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According,  chapter  I,  Htle  B  of  the 
Code  of  Federal  RegolatioRS  is  proposed 
to  be  amended  as  fdlowre: 

PART  103-POWERS  AND  DUTIES  OF 
SERVICE  OFFICERSc  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  SS2,  S52a;  8  U.S.C.  1101, 
1103. 1201, 12S2  no!*,  12S2b,  130«,  1356;  31 
U.S.C.  9701:  E.0. 123561 «  FR 14874. 1S5S7. 3 
CFR.  1982  Comp^  p.  166(  8  CFR  part  2. 2.  to 
S  103.7,  paragraph  (1^(1)  ia  amended  by 
adding,  in  proper  numerical  sequence,  Form 
1-730  to  the  list  of  forms,  to  read  as  foHows: 


S  103.7 


(b)  *  *  * 

(1)*** 

Form  1-730,  For  fding  application  to 
classify  a  relative  as  a  derivative 
asyleee/refugee— $75i)0 


PART  20»-PROCEOURES  FOR 
ASYLUM  AND  WrTHHOLDtNG  OF 
DEPORTATION 

3.  The  authority  citation  for  part  208  is 
revised  to  read  as  follows: 

AuAority:  8  U.SH  1103, 1158, 1226. 1252. 
1282:3lU.S.C.9701;8CFRpart2.  ' 

§208.7    [Awsndsdl. 

4.  In  S  206.7,  paragraph  (c)  is 
amended,  in  the  first  sentence,  by 
revising  the  phrase  Torm  I-7B5"  to  read 
"Form  1-765,  with  fee,". 

§200^1    [AflMfidsdl. 

5.  Section  20&21  is  amended: 

a.  In  paragraph  (c).  by  revising  the 
phrase  "Form  1-730"  to  read  "Form  I- 
730,  with  fee";  and, 

b.  In  the  first  sentence  of  paragraph 
(d),  by  revising  the  phrase  "form  t-730" 
to  read  "Form  1-730.  with  fee.". 

PART  209-AOJUSTIIENT  OF  STATUS 
OF  REFUGEES  AND  ALIENS  GRANTED 
ASYLUM 

6.  The  authority  citation  for  part  20S  is 
revised  to  read  as  fdlows: 

Authority:  8  CFR 1101, 1103, 1157, 1158,  and 
1159;  31  U.S.C.  9701. 

7.  In  §  209.2,  the  first  sentence  of 
paragraph  (c]  is  revised  to  read  as 
follows: 


S20t.2   A^ustmenttff  status  Of 
granted 


jurisdiction  over  the  applicant's  place  of 
residence.  *  *  • 


PART  274a-CONTROL  OF 
EMPLOYMENT  OF  ALIENS 

6.  The  authority  citation  for  part  274a 
is  revised  to  read  as  fdlows: 

Authority:  8  U.S.C  1101, 1109, 1324a:  8  CFR 
part  2. 

9.  In  §  274a.l3,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  274a.13   Application  for  employment 
authorization. 

(a)  General.  An  apphcation  for 
emplo3rment  authorization  (Form  1-765) 
by  an  alien  under  S  274a.l2(a)(3H8}  and 
(lOHll).  end  under  |  274a.l2(cj. 
including  an  application  for  renewal  or 
extension  of  employment  authorization 
under  §  174.12(c)(8),  of  this  part  shall  be 
filed  in  accordance  with  the  instructions 
on  Form  I-76S  with  the  district  director 
having  jurisdiction  over  the  applicant's 
residence  or  the  district  director  having 
jurisdiction  over  the  port  of  entry  at 
which  the  alien  applies.  The  approval  of 
such  an  apphcation  for  emplosrment 
authorization  shall  be- within  the 
discretion  of  the  district  director.  Where 
economic  necessity  bad  been  identified 
as  a  factor,  the  alien  must  provide 
information  regarding  his  or  her  assets, 
income,  and  expenses  in  accordance 
with  the  instructions  on  Form  1-765.  An 
initial  application  for  employment 
authorization  (Form  1-766)  for  asyliun 
applicants  under  8  CFR  274aJlZ(cK6) 
shall  be  filed,  without  fee,  with  the 
asylum  office  having  jurisdiction  over 
the  asylum  application. 

Dated:  Januaiy  4, 1992. 
WilUamP.Barr, 
Attorney  General 

[FR  Doc.  92-814  Filed  1-13-92;  8:45  am] 
BiujNQ  coot  «4io-io-a 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 
[Reg.B;EC-1] 

Equal  CrodM  Opportunity;  Propeoed 
Updata  to  OfSdal  Staff  Commanlary 

AOENCV:  Board  of  Guvemors  of  ttie 
Federal  Reserve  System. 
action:  Proposed  official  staff 
interpretation. 


requirements  of  Regulation  B  and  is  a 
substitute  for  individual  staff 
interpretations  of  the  regulation.  The 
revisions  clarify  an  issue  involving  the 
relationship  between  Regolatioa  B  and 
Regulation  C  (which  implements  the 
Home  Mortgage  Disclosure  Act]  with 
regard  to  data  collection  on  loan 
applicatioas  received  by  creditors 
through  brokers  or  other  persons.  While 
data  collection  on  such  applications  is 
not  required  for  purposes  of  Regulation 
B,  it  may  be  called  for  under  Regulation 
C. 

DATES:  Comments  must  be  received  on 
or  before  February  14. 1992. 


(c)  Application.  An  apphcation  for  the 
benefits  of  section  209(b)  of  the  Act  may 
be  filed  on  Fonn  I-46S  (Application  for 
Status  as  Permanent  Resident),  with  fee. 
with  the  district  director  having 


:  The  Board  is  publishing  for 
comment  proposed  revisions  to  the 
official  staff  commentary  to  Regulation 
B  (Equal  Credit  Opportunity).  "Hie 
commentary  applies  and  interprets  the 


;  Comments  should  refer  to 
Dodcet  Na  EG-1  and  be  sent  to  WiUiam 
W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
Comments  may  also  be  delivered  to  the 
guard  station  in  the  Eccles  Building 
courtyard  entrance  on  20th  Street  NW. 
(between  Constitution  Avenue  and  C 
Street,  NW)  between  8:45  and  5:15 
weekdays.  All  comments  received  at  the 
above  address  will  be  available  for 
inspection  and  copying  by  any  member 
of  the  pubUc  in  the  Freedom  of 
Information  Office,  room  B-1122  of  the 
Eccles  Building,  between  9  a.m.  and  5 
p.m.  weekdays. 

KM  FURTHER  INFORMATKM  CONTACT: 

In  the  Division  of  Consumer  and 
Comm  unify  Affoirs,  Adrienne  D.  Hurt 
Senior  Attorney,  at  (202)  452-2412:  fbr 
the  hearing  impaired  only,  contact 
Dorothea  Thompson. 
Telecommunications  Device  for  the  Deaf 
(TDD),  at  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATION: 

(1)  General 

The  Equal  Credit  Opportunity  Act 
(ECOA),  15  U.S.C.  1691-1691f,  makes  it 
unlawful  for  creditors  to  discriminate  in 
any  aspect  of  a  credit  transaction  on  the 
basis  of  gender,  marital  status,  race, 
color,  religion,  national  origin,  age, 
receipt  of  public  assistance,  or  the 
exercise  of  rights  under  the  Consumer 
Credit  Protection  Act.  This  statute  is 
implemented  by  die  Board's  Regulation 
B  (12  CFR  part  202),  The  Board  also  has 
an  official  staff  commentary  (12  CFR 
part  202)  (Supp.  I))  that  interpreU  the 
regulation.  The  commentary  provides 
general  guidance  to  creditors  in  apply 
the  regulation  to  various  credit 
transactions,  and  is  updated 
periodically  to  address  significant 
questions  that  arise.  The  Board  requests 
that,  if  possible,  comments  be  submitted 
using  a  standard  type  face  with  a  type 
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size  of  10  or  12  pitch  in  double-spaced 
text.  This  will  enable  the  Board  to  more 
efficiently  convert  comments  into  an 
automated  format. 


(2)  Proposed  Revisions 

Section  202.5— Rules  Concerning  Taking 
of  Applications 

5(b)  General  Rules  Concerning  Requests 
for  Information 

Comment  5(b)(2}-3  would  be  added 
primarily  to  indicate  that  loan  brokers, 
correspondents,  or  other  persons  do  not 
violate  the  ECOA  or  Regulation  B  if  they 
collect  information  that  they  would 
otherwise  be  prohibited  from  collecting 
under  the  jegulation  for  the  purpose  of 
providing  the  information  to  a  creditor 
subject  to  the  Home  Mortgage 
Disclosure  Act  (HMDA),  12  U.S.C.  2801- 
2810. 

Section  202.13— Information  for 
Monitoring  Purposes 

13{b}  Obtaining  of  Information 

Comment  13(b)-4  would  be  revised  to 
indicate  that  even  though  creditors  need 
net  obtain  the  monitoring  information 
for  puipnses  of  §  ;'02.13  of  Regulation  B, 
when  accepilng  an  application  through 
an  unaffiliated  loan  shopping  service, 
data  collection  may  ronetheless  be 
required  for  creditors  subject  to  HMHA. 

List  of  Subjects  in  12  LFR  Part  202 

Banks,  Banking:  Civil  rghts; 
Consumer  protection;  Cre  lit;  Federal ' 
Reserve  System;  Marital  stitua 
discrimination:  Minority  gr(  ups; 
Penalties,  Religious  discrimi  lation;  Sex 
discrimination;  Women. 

Certain  conventions  have  I  een  used 
to  highlight  the  proposed  revis'ons.  New 
language  is  shown  inside  bold-'aced 
arrows  while  language  that  wa  Jd  be 
deleted  is  set  off  with  brackets. 

Pursuant  to  authority  granted  n 
section  703  of  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1891b),  the 
Board  is  amending  the  official  staff 
commentary  to  Regulation  B  (12  CFR 
part  202,  Supp.  I]  as  follows: 

PART  202-lAMENDEDl 

1.  The  authority  citation  for  Part  202 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  ie91-1691f. 
Supplement  I  of  Part  202  [Amended] 

« 

2.  In  Supp.  I  of  part  202.  under  section 
202.5(b)(2],  comment  3  would  be  added 
to  read  as  follows: 

Section  202.5— Rules  Concerning  Taking  of 
Applications 


UMI 


5(b)  General  rules  concerning  requests  for 
information. 

Paragraph  5(b)(2)] 


►3.  Collecting  information  on  behalf  of 
creditors.  Loan  brokers,  correspondents,  or 
ottier  persons  do  not  violate  the  ECOA  or 
Regulation  B  if  they  collect  information  that 
they  are  otherwise  prohibited  from  collecting, 
where  the  purpose  of  collecting  the 
information  is  to  provide  it  to  a  creditor  that 
is  subject  to  the  Home  Mortgage  Disclosure 
Act.  or  another  federal  or  state  statute  or 
regulation  requiring  data  collection. '4 

3.  In  Supp.  I  of  part  202,  under  section 
202.13(b),  comment  4  would  be  revised 
to  read  as  follows: 

Section  202.13— Information  for  Monitoring 
Purposes 

13(b)  Obtaining  of  information. 

4.  Applications  through  loan-shopping 
services.  When  a  creditor  accepts  an 
application  through  an  unaffiliated  loan- 
shopping  service,  it  does  not  have  to  request 
the  monitoring  information  [.J  ►^for  purposes 
of  the  ECOA  or  Regulation  B.  Creditors 
subject  to  the  Home  Mortgage  Disclosure  Act 
should  be  aware,  however,  that  data 
collection  may  be  called  for  under  Regulation 
C  which  requires  creditors  to  report,  among 
other  things,  the  sex,  and  race  or  national 
origin  of  an  applicant  on  brokered 
applications  or  appUcations  received  through 
a  correspcndent..^ 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  8. 1992. 
William  W.  Wiles. 
Secretary  of  the  Board, 
(FR  Doc.  92-«17  Filed  1-13-92;  8:45  am] 
aiLUNG  CODE  saie-oi-n 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1308 

Exempted  Prescription  Products 

agency:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  rule  proposes  to  amend 
§  1308.32  of  title  21  of  the  Code  of 
Federal  Regualtions  such  that  those 
products  listed  in  S  1308.32  containing 
butalbital  shall  not  be  exempt  from 
sections  952-954  of  the  Controlled 
Substances  Import  and  Export  Act.  This 
action  is  in  response  to  a  decision  of  the 
United  Nations  Commission  on  Narcotic 
Drugs  taken  at  the  Commission's  thirty- 
fourth  session. 


DATES:  Comments  must  be  submitted  on 
or  before  February  13, 1992. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  to  the 
Administrator,  Drug  Enforcement 
Administration,  Washington.  DC  20537. 
Attention:  DEA  Federal  Register 
Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT 
Howard  McClain.  Jr..  Chief,  Drug  & 
Chemical  Evaluation  Section.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington  DC  20537. 
Telephone  {202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  21  U.S.C 
956(b)  of  the  Controlled  Substances 
Import  and  Export  Act  authorizes  the 
Attorney  General  to  except  any 
compound,  mixture,  or  preparation 
containing  any  depressant  or  stimulant 
substances  listed  in  paragraph  (a)  or  (b) 
of  Schedule  III  or  Schedule  IV  or  V  from 
the  application  of  all  or  any  part  of  this 
subchapter.  This  is  applicable  if  (1)  the 
compound,  mixture,  or  preparation 
contains  one  or  more  active  medicinal 
ingredients  not  having  a  depressant  or 
stimulant  effect  on  the  central  nervous 
system;  and  (2)  such  ingredients  are 
included,  therein,  in  such  combination, 
quantity,  proportion,  or  concentration  as 
to  viviate  the  potential  for  abuse  of  the 
substances  which  do  have  a  depressant 
or  stimulant  effect  on  the  central 
nervous  system. 

The  United  States  is  a  Party  to  the 
United  Nations  Convention  on 
Psychotropic  Substances.  1971.  Congress 
intended  that  the  United  States  fulfill 
the  requirements  of  this  treaty  and  made 
provisions  under  section  21  U.S.C.  801  (a) 
of  the  CSA  to  incorporate  the 
Convention's  provisions  within  the  CSA. 

Under  the  provisions  of  the  1971 
Convention,  Article  3  provides  that  if 
certain  conditions  are  met.  a  Party  may 
exempt  preparations  containing 
psychotropic  substances  from  certain 
measures  of  control  provided  for  in  the 
Convention,  except  for  specific 
obligatory  requirements.  A  Party  must 
then  notify  the  Secretary-General  of  the 
identity  of  these  exempt  products.  The 
Secretary-General,  in  turn,  notifies  all 
pertinent  entities. 

Article  3,  paragraph  4  of  the 
Convention,  stipulates  that  after 
notification  of  the  exemption  of  a 
product  or  products  by  a  Party,  another 
Party  or  the  World  Health  Organization 
(WHO)  may  decide  to  recommend  to  the 
Secretary-General  the  termination  in 
whole  or  in  part  of  the  exemption  of  this 
Party.  The  Secretary-General,  in  turn, 
transmits  such  notification  to  all  Parties 
and  the  Commission  on  Narcotic  Drugs 
(CND). 
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The  CND  was  established  by  the 
Economic  and  Social  Council  of  Ae 
United  Nations.  It  is  responsible  for  the 
implemention  and  monitoring  of  treaty 
functions.  Under  Article  3,  paragraph  4 
of  the  Convention,  the  Commission, 
upon  review  of  all  pertinent 
documentation,  may  decide  to  terminate 
the  exemption  of  a  preparation  firom  any 
or  all  control  measures. 

Any  decision  of  the  Commission  taken 
pursuant  to  Article  3,  paragraph  4,  shall 
be  communicated  by  the  Secretary- 
General  to  all  Parties.  AH  Parties  shall 
then  take  measures  to  terminate  the 
exemption  from  the  control  measures  in 
question. 

On  May  16, 1989,  the  United  States 
notified  the  United  Nations  of  the 
exemption  of  55  products  containing 
butalbital.  On  October  22, 1090,  the 
WHO  notified  the  Secretary-General  of 
the  recommendation  to  terminate  the 
exemption  of  these  preparations 
containing  butalbital  so  that  the 
requirements  of  Article  12,  paragraph  2, 
import/export  documentation  of  the 
1971  Convention,  should  apply. 

On  April  29, 1991,  the  34th 
Commission  on  Narcotic  Drugs  by 
decision  4  (XXXIV)  decided  to  terminate 
the  exemption  by  the  Government  of  the 
United  States  of  America  of  the 
preparations  containing  butalbital  as 
found  in  §  1308.32  of  title  21  of  the  Code 
of  Federal  Regulations  from  certain 
control  measures  provided  in  the  1971 
Convention  on  Psychotropic  Substances 
so  that  the  requirements  of  Article  12; 
paragraph  2,  import/export 
documentation  of  the  Convention, 
should  apply  to  these  preparations. 

To  comply  with  the  decision  of  the 
Commission,  the  DEA  proposes  to 
amend  Section  1308.32  of  the  Code  of 
Federal  Regulations  so  that  those 
exempt  prescription  products  listed  in 
§  1308.32  containing  biitalbital  shall  be 
subject  to  the  import/export 
requirements  of  Sections  952-954  of  the 
Controlled  Substances  Import  and 
Export  Act. 

The  Administrator  of  the  DEA  hereby 
certifies  that  this  proposed  rule  will 
have  no  significant  impact  upon  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act  5 
U.S.C  601  et  seq.  This  rule  is  not  a 
major  rule  for  purposes  of  Executive 
Order  (E.O.)  12291  of  February  17, 1981. 
y       Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(C)  of  E.0. 12291,  this  proposed 
rule  has  been  submitted  for  review  to 
the  Office  of  Management  and  Budget 
and  approval  from  that  office  has  been 
requested  pursuant  to  the  provisions  of 
the  Paperwoiic  Redaction  Act  of  198a  44 
U.S.C.  et.  seq. 


This  action  has  been  analjned  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm 
Assessment. 

List  of  Subjacto  in  Title  21 CFR  Part  1306 

Administrative  practice  and 
procedure,  DEA.  Drug  traffic  control 
Narcotics,  and  Prescription  drugs. 

Under  die  authority  vested  in  the 
Attorney  General  by  section  202(d)  of 
the  Act  (21  U.S.C.  811  (g)(3)(A))  and 
delegated  to  the  Administrator  of  the 
DEA  by  regulations  of  the  Department  of 
Justice  (28  CFR  part  aiOO)  and 
redelegated  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control  of  the  DEA,  pursuant  to  47  ITl 
43370,  the  Deputy  Assistant 
Administrator  of  the  Office  of  Diversion 
Control  hereby  proposes  to  amend  title 
21  CFR  part  1308  by  revising  the 
introductory  text  of  \  1308.32  as  follows: 

PART  1308~SCHEDULES  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  citation  for  part  1308 
continues  to  read  as  follows: 

An^ority.  21  U.S.C.  801a,  811. 612, 956(b). 
871(b). 

2.  Section  1308.32  is  proposed  to  be 
amended  by  revising  the  introductory 
text  to  read  as  follows: 

1308.32    Examptsd  prescription  products. 

The  following  compounds,  mixtures, 
or  preparations  which  contain  a  non- 
narcotic controlled  substance  listed  in 
§  1308,12fe)  or  in  §  1308.13(b)  or  (c)  or  in 
§  1308.14  or  in  §  1308.15,  listed  in  the 
Table  of  Exempted  Prescription 
Products,  have  been  exempted  by  the 
Administrator  from  the  application  of 
sections  302  through  305,  307  through 
309, 1002  through  1004  of  the  Act  (21 
U.S.C.  822-625.  827-629,  and  952-954) 
and  S5  1301.24, 1301.31, 1301.32,  and 
1301.71  through  1301.76  of  this  chapter 
for  administrative  purposes  only;  except 
that  those  products  containing  butalbital 
shall  not  be  exempt  from  the 
requirements  of  21  U.S.C.  952-954 
concerning  importation,  exportation, 
transshipment  and  in-transit  shipment  of 
controlled  substances.  Any  deviation 
from  the  quantitative  composition  of  any 
of  the  listed  drugs  shall  require  a 
petition  for  exemption  in  (uder  for  the 
product  to  be  exempted. 


Dated:  januaiy  3, 1992. 
Gene  R.  HaltBp. 

Deputy  Aagittant  Admitthtrator,  Office  of 
Diversion  Control,  Drag  Bnfotxxment 
Administration. 
[FR  Doc  92-641  Filed  l-13-«2:  6.-4S  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdnrinMratlon 

21  CFR  Part  1240 

(Docket  No.  VIN-OZTS] 

Control  of  Communicable  Dieeaees; 
Definition  of  MHk  and  MMk  ProdMda 

AOENCV:  Food  and  Drug  Administration. 

HHS. 

ACnow;  Proposed  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  proposing  to 
make  a  technical  amendment  to  the 
regidations  estabUshed  for  the  control  of 
communicable  diseases  by  defining 
"milk"  and  "milk  products"  in  §  124a3 
(21  CFR  1240.3)  and  by  revising  S  124a61 
(21  CFR  1240.81)  to  clarify  that  this 
regulation  applies  to  the  dairy 
ingredients  of  certain  dairy  products 
such  as  nonfat  dry  milk,  cottage  cheese, 
or  butter,  and  that  it  was  never  intended 
to  require  that  these  finished  products 
be  subjected  to  the  pasteurization 
process  after  their  manufacture.  The 
purpose  of  this  proposed  technical 
amendment  is  to  make  explicit  that 
which  was  implicit  in  the  original  rule. 
DATES:  Written  comments  by  March  16, 
1992.  The  agency  proposes  that  any  final 
rule  that  may  issue  based  upon  this 
proposal  shall  become  effective  on  the 
date  of  publication  of  the  final  rule  in 
the  Federal  Register. 
ADOAESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Johnnie  G.  Nichols.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-346). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204.  202-485- 
0175. 

8UFFLEMENTARY  INFORMATION:  FDA  is 
proposing  to  amend  the  regulations  that 
it  promulgated  under  the  Public  Health 
Service  Act  (42  U.S.C.  264)  for  the 
control  of  communicable  diseases  by 
including  definitmns  for  "milk"  and 
"milk  products"  among  die  general 
definiUons  in  i  124a3  and  by  clarifyiog 
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when  dairy  ingredients  must  be 
pasteurized  in  accordance  with 
S  1240.61.  The  purpose  of  these  proposed 
technical  amendments  is,  first,  to  set  out 
those  dairy  products  that  are  covered 
under  S  1240.61.  Therefore,  in  §  1240.3. 
FDA  is  defining  "milk"  and  "milk 
;  products."  FDA  is  proposing  to  adopt  as 
its  definition  for  "milk"  the  standard  of 
identity  for  this  food  in  21  CFR  131.110. 
FDA  is  proposing  to  use  the  standard  as 
its  definition  because  the  agency 
believes  that  it  should  use  consistent 
definitions  in  its  regulations.  The 
definition  for  "milk  products"  includes 
all  foods  other  than  "milk"  normally 
regulated  by  State  and  Federal 
regulatory  agencies  as  dairy  products 
under  Federal  or  State  law  or  under 
State  model  ordinances  such  as  the 
Grade  "A"  Pasteurized  Milk  Ordinance. 
Secondly,  FDA  is  proposing  to  amend 
§  1240.61  to  clarify  that  the  requirement 
for  pasteurization  appUes  to  the  dairy 
ingredients  of  certain  milk  products, 
such  as  nonfat  dry  milk,  cottage  cheese, 
or  butter,  and  not  to  the  finished 
products.  It  was  never  FDA's  intention 
to  require  that  these  finished  products 
be  subjected  to  the  pasteurization 
process  subsequent  to  their 
manufacture.  Pasteurization  of  the  dairy 
ingredients  eliminates  the  pathogens  of 
concern  and  accomplishes  the  purposes 
for  which  FDA  adopted  this  regulation. 

I.  Environmental  Impact         I 

The  agency  has  determined  under  21 
CFR  25.24(a][8][i]  that  this  action  is  of  a 
t>'pe  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


n.  Economic  Impact 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354)  and 
Executive  Order  12291,  the  agency  has 
analyzed  the  economic  effects  of  this 
proposal.  Because  this  technical 
amendment  causes  no  substantive 
change,  it  will  have  no  economic  impact. 
Further,  in  accordance  with  Executive 
Order  12291,  FDA  has  detemined  that 
the  economic  effects  of  the  final  rule,  if 
promulgated,  will  not  constitute  a  major 
rule  as  defined  by  that  Order. 

m.  Comments  | 

Interested  persons  may,  on  or  before 
March  16, 1992,  submit  to  the  Dockets 
Management  Branch  (address  above] 
written  comments  regarding  this 
proposal.  Two  copies  of  any  conmients 
are  to  be  submitted  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 


docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  1240 

Communicable  diseases.  Public 
health.  Travel  restrictions.  Water 
supply. 

Therefore,  imder  the  Public  Health 
Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
part  1240  be  amended  as  follows: 

PART  1240-CONTROL  OF 
COMMUNICABLE  DISEASES 

1.  The  authority  citation  for  21  CFR 
part  1240  continues  to  read  as  follows: 

Authority:  Sees.  215, 311,  361, 368  of  the 
Public  Health  Service  Act  (42  U.S.C.  216, 243. 
264,  271). 

2.  Section  1240.3  is  amended  by 
redesignating  paragraphs  (i],  (j).  (k),  (1), 
(m),  (n),  (o),  and  (p)  as  paragraphs  (k), 
(1),  (m),  (n),  (0),  (p),  (q),  and  (r) 
respectively,  and  by  adding  new 
paragraphs  (i)  and  (j)  to  read  as  follows: 

§1240.3    General  definitions. 

***** 

(i)  Milk.  Milk  is  the  product  defined  in 
§  131.110  of  this  chapter. 

(j)  Milk  products.  Food  products  made 
exclusively  or  principally  from  the 
lacteal  secretion  obtained  fi'om  one  or 
more  healthy  milk-producing  animals, 
e.g.,  cows,  goats,  sheep,  and  water 
buffalo,  including,  but  not  limited  to,  the 
following:  lowfat  milk,  skim  milk,  cream, 
half  and  half,  dry  milk,  nonfat  dry  milk, 
dry  cream,  condensed  or  concentrated 
milk  products,  cultiu'ed  or  acidified  milk 
or  milk  products,  kefir,  eggnog,  yogurt, 
butter,  cheese  (where  not  specifically 
exempted  by  regulation],  whey, 
condensed  or  dry  whey  or  whey 
products,  ice  cream,  ice  milk,  other 
frozen  dairy  desserts  and  products 
obtained  by  modifying  the  chemical  or 
physical  characteristics  of  milk,  cream, 
or  whey  by  using  enzymes,  solvents, 
heat,  pressure,  cooling,  vacuum,  genetic 
engineering,  fractionation,  or  other 
similar  processes,  and  any  such  product 
made  by  the  addition  or  subtraction  of 
milkfat  or  the  addition  of  safe  and 
suitable  optional  ingredients  for  the 
protein,  vitamin,  or  mineral  fortification 
of  the  product 
*        •        •        •        * 

3.  Section  1240.61  is  amended  by 
revising  paragraph  (a]  to  read  as 
follows: 


§1240.61    Mandatory  pastauriation  for  aN 
milk  and  mNk  producta  In  final  package 
form  kitanded  for  diract  human 
consumption. 

(a]  No  person  shall  cause  to  be 
delivered  into  interstate  conmierce  or 
shall  sell,  otherwise  distribute,  or  hold 
for  sale  or  other  distribution  after 
shipment  in  interstate  commerce  any 
milk  or  milk  product  in  final  package 
form  for  direct  human  consumption 
unless  the  product  has  been  pasteurized 
or  is  made  from  dairy  ingredients  (milk 
or  milk  products]  that  have  all  been 
pasteurized,  except  where  alternative 
procedures  to  pasteurization  are 
provided  for  by  regulation,  such  as  in 
part  133  of  this  chapter  for  curing  of 
certain  cheese  varieties. 
•       *       •       •       • 

Dated:  November  22, 1991. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy.  , 
[FR  Doc.  92-894  Filed  1-13-92;  8:45  am] 
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RIN  1545-AQ05 

Revision  of  Section  338  Consistency 
Rules;  Hearing 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  public  hearing  on  proposed 
regulations  that  replace  the  stock  and 
asset  consistency  rules  of  §§  1.338-4T 
and  1.33&-5T  of  the  temporary  Income 
Tax  Regulations. 

DATES:  The  public  hearing  will  be  held 
on  Thursday.  March  28, 1992,  be^nning 
at  10  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  Thursday.  March  12, 1992. 

AODHESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Service 
Building.  1111  Constitution  Avenue. 
NW..  Washington.  DC.  Requests  to 
speak  and  outlines  of  oral  conunents 
should  be  submitted  to:  Internal 
Revenue  Service.  P.O.  Box  7604.  Ben 
Franklin  Station.  Attn:  CC:CORP:T:R. 
(CO-111-go),  room  5228,  Washington. 
DC20044. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Savage  of  the  Regulations  Unit 
Assistant  Chief  Counsel  (Corporate), 
202-377-9236  or  (202)  566-3935  (not  toll- 
free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  sections  304  and  338 
of  the  Internal  Revenue  Code.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday, 
March  12, 1992,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Service  Building  until 
9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode, 

Federal  Register  Liaision  Officer,  Assistant 

Chief  Counsel  (Corporate). 

[FR  Doc.  92-717  Filed  1-13-92;  8:45  am] 
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26  CFR  Parti 
[CO-1 11-901 
RIN  1545-AQOS 

Revision  of  Section  338  Consistency 
Rules 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  that  replace  the 
stock  and  asset  consistency  rules  of 
§S  1.338-4T  and  1.338-5T  of  the 
temporary  Income  Tax  Regulations.  The 
proposed  regulations  substantially 


revise  and  simplify  the  stock  and  asset 
consistency  rules.  The  proposed 
regulations  also  restate,  simplify,  and 
substantially  shorten  most  of  the  other 
regulations  under  section  338. 

DATES:  Written  comments  and  requests 
to  appear,  and  outlines  of  oral 
comments  to  be  presented,  at  a  public 
hearing  scheduled  for  March  26,1992,  at 
10  a.m.  must  be  received  by  March  12, 
1992.  See  the  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

ADDRESSES:  Send  comments,  requests  to 
appear  at  the  public  hearing,  and 
outlines  of  oral  comments  for  the  public 
hearing  to:  Internal  Revenue  Service, 
P.O.  Box  7604,  Ben  Franklin  Station. 
Attention  CC:CORP:T:R  (CO-111-90), 
room  5228,  Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  B.  Fulton  at  telephone  (202) 
566-2454  (not  a  toll-free  number)  for 
domestic  issues  and  Kenneth  D.  Allison 
at  telephone  (202)  566-6442  (not  a  toU- 
h%e  number)  for  international  issues. 
SUPPLEMENTARY  INFORMATION: 

A.  Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504  (h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  ot 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP. 
Washington,  DC  20224. 

The  collections  of  information  in  these 
proposed  regulations  are  in  S§  1-338- 
1(d).  (e)(3),  (0(4).  (e)(5),  (f)(1).  and  (g)(4). 
1.338-3(d)(4),  1.338(b)-l(e)(3).  and 
1.338{h)(10)-l(d).  This  information  is 
required  by  the  Internal  Revenue 
Service  to  assure  compliance  with  the 
regulations  under  section  338.  The 
respondents  will  be  corporations  making 
elections  under  section  338. 

The  following  estimates  are  an 
approximation  of  the  average  time 
expected  to  be  necessary  for  the 
collections  of  information.  They  are 
based  on  such  information  as  is 
available  to  the  Internal  Revenue 
Service.  Individual  respondents  may 
require  greater  or  lesser  time,  depending 
on  their  particular  circumstances.  The 
following  estimates  do  not  include  the 
time  to  complete  and  file  Form  8023 
(Statement  of  section  338  election). 


Estimate  total  annual  reporting 
burden:  25  hours. 

Estimated  burden  per  respondent 
varies  from  0.25  hours  to  0.75  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  0.56  hours. 

Estimated  number  of  respondents:  45. 

Estimated  frequency  of  responses: 
One. 

B.  Background 

This  document  contains  proposed 
regulations  that  replace  the  asset  and 
stock  consistency  rules  of  §§  1.33&-4T 
and  1.33&-5T  of  the  temporary 
regulations.  The  proposed  regulations 
also  revise  the  rules  regarding  the 
international  aspects  of  section  336, 
which  are  primarily  in  §  1.338-5T  of  the 
temporary  regulations.  Finally,  the 
proposed  regulations  restate  the 
remainder  of  the  temporary  regulations 
under  section  338,  except  that  only 
minor  conforming  changes  are  made  to 
S§  1.338  (b)-2T  and  1.338  (b)-3T. 

C.  The  consistency  rules 

1.  The  Current  Consistency  Rules 

The  consistency  rules  of  sections  338 
(e)  and  (f),  as  implemented  by  the 
current  temporary  regulations,  apply 
whenever  a  purchasing  corporation 
("P")  makes  a  qualified  stock  purchase 
("QSP")  of  a  target  corporation  ('T) 
from  a  selling  group  ("S  group").  The 
current  consistency  rules  prevent  P  from 
selectively  acquiring  a  stepped-up  basis 
in  particular  T  assets  and  preserving  Ts 
corporate  attributes  (including  a 
carryover  basis  in  other  T  assets)  by 
acquiring  Ts  stock.  These  rules  apply 
broadly  to  transactions  involving  P  or 
any  member  of  P's  affiliated  group  and  T 
or  any  member  of  Ts  affiliated  group 
("T  affiliates"). 

Under  the  asset  consistency  rules  of 
§  1.336-4T  (f)  of  the  temporary 
regulations,  if  P  does  not  make  a  section 
338  election  for  T  and,  during  Ts 
consistency  period,  any  member  of  the  P 
group  acquires  an  asset  of  T  or  a  T 
affiliate  (a  "tainted  asset"),  the  District 
Director  generally  deem  P  to  have  made 
a  section  338  election  for  T.  If  the 
District  Director  imposes  a  deemed 
election  for  T,  the  P  group  is,  in  effect, 
treated  as  having  acquired  all  of  Ts 
assets  and  the  tainted  asset  in  a  taxable 
asset  acquisition. 

If  a  deemed  election  is  not  made,  the  P 
group  is  treated  as  having  made  an 
"affirmative  action  carryover  election." 
Under  an  affirmative  action  carryover 
election,  the  P  group's  basis  in  the 
tainted  asset  equals  the  S  group's  basis 
in  the  asset  (a  carryover  basis).  In  such 
a  case,  a  mitigation  rule  applies  to  so- 
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called  "intercompany  consolidated  asset 
acquitisions." 

P  may  avoid  a  deemed  election  for  T 
by  making  a  "protective  carryover  basis 
election"  and.  as  under  an  affirmative 
action  carryover  election,  taking  a 
carryover  basis  in  the  tainted  asset.  If  P 
makes  a  protective  carryover  basis 
election,  a  second  mitigation  rule 
applies  to  so-called  "unincluded 
company  asset  acquisitions."  Finally,  if 
P  makes  an  "offset  prohibition  election" 
in  connection  with  the  protective 
carryover  basis  election,  a  third 
mitigation  rule  applies  to  so-called 
"intercompany  non-consolidated  asset 
acquisitions"  and  a  fourth  mitigation 
rule  applies  to  intercompany 
consolidated  asset  acquisitions. 

The  stock  consistency  rules  of  §  1.33ft- 
4T[e).  require  the  P  group  to  treat 
consistently  the  QSP  of  T  and  any  QSP 
of  a  T  affilitate  made  during  Ts 
consistency  period.  If  P  makes  a  section 
338  election  for  T,  the  P  group  is  deemed 
to  make  a  section  338  election  for  any  T 
affiliate  purchased  during  Ts 
consistency  period  and  after  Ts 
acquisition  date.  Conversely,  if  P  does 
not  make  (or  is  not  deemed  to  make)  a 
section  338  election  for  T,  the  P  group 
cannot  make  a  section  338  election  for 
any  T  affiliate  purchased  during  Ts 
consistency  period.  i 

Under  9  1.338-fr(g).  the      I 
Commissioner  may  extend  Ts 
consistency  period  (before  or  after  Ts 
acquisition  date]  in  certain  cases.  The 
12-month  acquisition  period  may  also  be 
extended  by  the  Commissioner  in 
certain  cases.  The  Commissioner  is  also 
granted  discretion  to  apply  the 
consistency  rules  to  certain  "indirect" 
acquisitions  of  stock  or  assets. 

A  number  of  special  consistency  rules 
are  provided  under  S  1.338-5T  for 
foreign  corporations  ("FTs").  In 
particular,  these  rules  permit  P  to  make 
a  "regular  exclusion  election"  for  all 
"excludible  foreign  target  affiliates." 
Under  a  regular  exclusion  election,  if  P 
makes  a  section  338  election  for  T,  the 
stock  consistency  rules  do  not  apply  to 
deem  a  section  338  election  for  FT.  A 
number  of  special  rules  apply  if  a 
regular  exclusion  election  is  made.  A 
regular  exclusion  election  may  not  be 
made  in  a  number  of  situations  and  may 
be  overridden  by  the  occurrence  of  any 
one  of  several  "invalidation  events." 

2.  The  Proposed  Consistency  Rules 

a.  In  General 

The  proposed  regulations  adopt  a 
narrower  set  of  consistency  rules  than 
those  contained  in  the  temporary 
regulations.  Under  the  proposed 
regulations,  the  consistency  rules 


generally  apply  only  if  T  is  a  subsidiary 
in  a  consoHdated  group.  The  consistency 
rules  also  apply  in  certain  Hmited  cases 
where  T  pays  dividends  eligible  for  a 
100  percent  dividends  received 
deduction. 

The  proposed  regulations  also 
simplify  the  consistency  and  mitigation 
rules.  For  example,  the  proposed 
regulations  eliminate  the  District 
Director's  and  Commissioner's 
discretion  in  applying  the  rules.  They 
also  eliminate  the  affirmative  action 
carryover,  protective  carryover,  offset 
prohibition,  and  regular  exclusion 
elections. 

Unlike  the  temporary  regulations,  the 
proposed  regulations  allow  P  to  make  an 
election  under  section  338  for  T  without 
being  deemed  to  have  made  a  section 
338  election  for  any  T  affiliate. 

b.  Asset  Consistency 

(i)  In  general.  The  proposed 
regulations  apply  the  consistency  rules 
in  the  context  of  consolidated  groups  to 
prevent  acquisitions  from  being 
structured  to  take  advantage  of  the 
investment  adjustment  rules.  If  the 
consistency  rules  did  not  apply  in  such  a 
case,  P  could  acquire  assets  from  T  with 
a  stepped-up  basis  in  the  assets,  and 
then  acqiiire  the  T  stock  at  no  additional 
tax  cost  to  the  &  group. 

Example.  S  and  T  file  a  consolidated 
return.  S  has  a  SlOOx  basis  in  the  T  stock, 
which  has  a  fair  market  value  of  $2Q0x.  On 
lanuary  1, 1993.  T  sells  an  asRet  to  P  and 
recognizes  $100x  of  gain.  Under  S  1.1502-32, 
S's  basis  in  the  T  stock  is  increased  from 
$100x  to  $200x.  On  March  1. 1993,  S  sells  the 
T  stock  to  P  for  S200x  and  recognizes  no  gain 
or  loss. 

The  consistency  rules  of  the  proposed 
regulations  apply  to  the  transaction 
because  Ts  gain  on  the  asset  sale  is 
reflected  under  §  1.1502-32  in  S's  basis 
in  the  T  stock.  However,  under  the 
proposed  regulations,  the  District 
Director  no  longer  has  the  discretion  to 
impose  a  deemed  section  338  election 
for  T.  Instead,  under  proposed  §  1.33ft- 
4(d),  P  takes  a  carryover  basis  in  any 
asset  acquired  from  T.  (This  is  referred 
to  as  the  carryover  basis  rule.)  Thus,  P  is 
no  longer  forced  to  make  protective 
carryover  basis  elections  in  connection 
with  every  stock  acquisition  in  order  to 
assure  the  tax  treatment  it  anticipated. 

(ii)  Direct  acquisitions.  The  carryover 
basis  rule  generally  apphes  to  direct 
acquisitions  of  assets  from  T  by  P  during 
Ts  consistency  period.  A  direct 
acquisition  is  one  in  which  the  asset  is 
owned  by  P  both  immediately  after  the 
asset  is  sold  by  T  and  on  Ts  acquisition 
date. 

The  carryover  basis  rule  also  applies 
to  assets  acquired  directly  from  lower- 


tier  T  affiliates  or  certain  condurts  if 
gain  from  the  sale  is  reflected  under 
1 1.1502-32  in  the  basis  of  the  T  stock.  In 
addition,  the  carryover  basis  nrtes 
applies  to  assets  acquired  by  an  affiliate 
of  P,  rather  than  by  P. 

(iii)  Exceptions  and  mitigation  rule. 
The  carryover  basis  rule  does  not  apply 
if  a  section  338  election  is  made  for  T 
(and  any  lower-tier  T  affiliate  the  basis 
of  whose  stock  reflects  gain  from  the 
asset  disposition).  It  also  does  not  apply 
to  certain  assets  if  the  aggregate  amount 
realized  by  T  (and  lower-tier  T  affiliates 
or  conduits)  for  assets  otherwise  subject 
to  the  carryover  basis  rule  does  not 
exceed  $250,000. 

Exceptions  to  the  carryover  basis  rule 
are  also  provided  for  (1)  any  asset  sold 
in  the  ordinary  course  of  business,  (2) 
any  asset  the  basis  of  which  to  the  P 
group  is  determined  solely  by  reference 
to  its  basis  to  T  or  the  lower-tier  T 
affiliate,  (3)  any  asset  the  basis  of  which 
immediately  after  the  acquisition  does 
not  exceed  its  basis  to  T  (or  the  lower- 
tier  T  affiliate  or  conduit),  and  (4)  any 
debt  or  equity  instrument  issued  by  an  S 
group  member.  Finally,  the  proposed 
regulations  provide  the  Intemal  Revenue 
Service  authority  to  identify  additional 
exceptions. 

A  single  mitigation  rule  is  also 
provided  under  the  proposed 
regulations.  Under  this  rule,  if  P 
transfers  the  asset  to  a  domestic 
corporation  in  a  transaction  to  which 
section  351  applies  or  as  a  contribution 
to  capital  and  no  gain  is  recognized.  Fa 
basis  in  the  transferee  corporation's 
stock  is  increased  to  reflect  Fs  cost  for  - 
the  asset.  The  transferee  corporation's 
basis  in  the  asset,  however,  is  still  a 
carryover  basis. 

(iv)  Indirect  acquisitions.  If  an 
arrangement  exists,  the  consistency 
rules  also  apply  to  certain  cases  in 
which  P  indirectly  acquires  an  asset 
from  T.  Generally,  in  an  indirect 
acquisition,  the  ownership  requirements 
for  a  direct  acquisition  are  not  satisfied 
but  the  asset  is  owned  during  the 
portion  of  the  consistency  period 
following  Ts  acquisition  date  by  T  or  a 
corporation  that  is  affiliated  with  T  at 
the  time  it  owns  the  asset.  For  example, 
the  rule  applies,  if,  pursuant  to  an 
arrangement,  T  sells  an  asset  to  an 
unrelated  person  who  then  sells  the 
asset  to  P.  An  indirect  acquisition  also 
includes  certain  cases  in  which  P 
acquires  the  T  stock  indirectly  from  the 
S  group. 

In  the  case  of  an  indirect  acquisition, 
the  carryover  tasis  rule  is  modified  so 
that  P's  basis  in  the  asset  is  reduced  to 
reflect  any  basis  reductions  occurring 
after  the  asset  is  disposed  of  by  T  (or 
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the  lower-tier  T  a^iliate]  and  before  it  is 
acquired  by  the  P  group.  The  other  rules 
for  direct  acquisitions  listed  above  also 
generally  apply  to  indirect  acquisitions. 

Under  the  proposed  regulations,  the 
existence  of  an  arrangement  is 
determined  under  all  the  facts  and 
circumstances,  including  the 
participation  of  certain  related  parties. 

(v)  Affiliated  groups    The  consistency 
rules  also  apply  in  certain  cases  where 
dividends  are  paid  to  a  corporation  that 
is  not  a  member  of  the  same 
consolidated  group  as  the  distributing 
corporation.  Generally,  the  consistency 
rules  apply  where  a  100  percent 
dividends  received  deduction  is  used  in 
conjunction  with  asset  dispositions  to 
achieve  a  result  similar  to  that  available 
under  the  investment  adjustment  rules. 

Example.  S  and  T  are  affiliates  that  do  not 
file  a  consolidated  return.  S  has  a  $100x  basis 
in  the  T  stock,  which  has  a  fair  market  value 
of  $200x.  On  January  1, 1993.  T  sells  an  asset 
to  P  and  recognizes  SlOOx  of  gain.  On 
February  1. 1993.  T  pays  S  a  SlOOx  dividend. 
On  March  1, 1993.  S  sells  the  T  stock  to  P  for 
$100x  and  recognizes  no  gain  or  loss. 

The  consistency  rules  apply  not  only 
where  T  is  a  subsidiary  in  an  affiliated 
group  that  does  not  file  a  consolidated 
return,  but  also  where  T  is  not  eligible  to 
join  in  the  consolidated  return  filed  by 
members  of  its  a^liated  group  [e.g.  an 
insurance  company).  In  addition,  the 
rules  apply  where  a  lower-tier  T  affiliate 
that  is  not  a  member  of  the  T 
consolidated  group  pays  dividends  to  T. 

The  consistency  rules  apply  only  if  the 
dividends  paid  during  Ts  consistency 
period  exceed  a  threshold  amount.  For 
this  purpose,  only  dividends  eligible  Tor 
a  100  percent  dividends  received 
deduction  are  taken  into  account.  The 
threshold  amount  is  the  greater  of  (i) 
$250,000  or  (ii)  125  percent  of  the  yearly 
average  amount  of  dividends  paid 
during  the  three  calendar  years 
immediately  preceding  the  year  in  which 
Ts  consistency  period  begins  (or  such 
shorter  period  as  the  corporation  was  in 
existence). 

(vi)  Controlled  foreign  corporations. 
The  consistency  rules  of  the  proposed 
regulations  apply  in  certain  cases 
involving  T  afHIiates  that  are  controlled 
foreign  corporations  ("CFCs")  where  T 
is  a  domestic  corporation. 

First,  the  consistency  rules  apply  to  an 
asset  disposed  of  by  a  T  affiliate  that  is 
a  CFC  if  the  gain  from  the  disposition  of 
the  asset  is  subpart  F  income  that 
results  in  an  inclusion,  under  section 
951(a)(1)(A),  in  the  gross  income  of  a 
member  of  the  S  consolidated  group.  In 
addition,  the  basis  in  the  stock  of  the  T 
affiliate  is  not  increased  under  section 
961(a)  by  the  amount  of  the  inclusion 
that  is  attributable  to  the  gain  from  the 


disposition  of  the  asset.  These  principles 
also  apply  to  an  asset  disposition  that 
results  in  an  inclusion  under  section 
1293. 

Second,  the  consistency  rules  apply  to 
stock  in  a  T  a^iliate  acquired  by  P  from 
T  if  the  T  affiliate  is  a  CFC.  After 
applying  the  general  carryover  basis 
rule  to  &e  stock  of  the  T  a^iliate,  the 
stock's  basis  is  increased  by  the  amount 
treated  as  a  dividend  tmder  section  1248 
on  the  disposition  of  the  stock.  Because 
the  stock  has  a  carryover  basis,  it  is  not 
considered  purchased  for  purposes  of 
section  338(h)(3):  thus,  a  section  338 
election  may  not  be  made  for  the  T 
affiliate. 

Finally,  in  the  case  of  a  T  affiliate  that 
is  a  CFC,  the  special  rule  for  affiliated 
groups  applies  by  reference  to  any 
dividend,  amount  treated  as  aidividend 
under  section  1248,  or  amount  included 
in  income  under  section  951(a)(1)(B) 
(rather  than  dividends  eligible  for  a  100 
percent  dividends  received  deduction). 
The  basis  of  the  stock  of  the  T  affiliate 
is  reduced  by  the  sum  of  the  amounts 
that  are  described  in  the  previous 
sentence  solely  by  reason  of  the 
disposition  of  the  asset. 

c.  Stock  Consistency 

In  the  proposed  regulations,  the  stock 
consistency  rules  apply  to  prevent 
avoidance  of  the  asset  consistency  rules. 
Thus,  following  the  general  treatment  of 
a  section  338(h)(10)  election,  a  sale  of  a 
corporation's  stock  is  treated  as  a  sale 
of  the  corporation's  assets  if  a  section 
338(h)(10)  election  is  made.  Because  gain 
from  this  asset  sale  may  be  reflected  in 
the  basis  of  the  stock  of  a  higher-tier  T, 
the  carryover  basis  rule  may  apply  to 
the  assets.  ^ 

d.  Anti-Avoidance  Rules 

The  proposed  regulations  contain 
several  anti-avoidance  rules  designed  to 
prevent  circumvention  of  the 
consistency  rules.  These  rules  apply 
solely  for  purposes  of  the  consistency 
rules.  For  example,  although  these  rules 
may  treat  P  as  making  a  QSP  of  T  for 
purposes  of  the  consistency  rules,  this 
treatment  does  not  apply  for  purposes  of 
the  other  rules  under  section  338  (e.g.,  P 
may  not  make  an  election  under  section 
338  for  T). 

Under  the  proposed  regulations,  the 
consistency  period  is  extended  in 
certain  cases  where  P  (or  a  related 
person)  has  an  arrangement  to  acquire  T 
stock  or  assets.  For  purposes  of  applying 
the  consistency  rules,  the  proposed 
regulations  also  treat  P  as  making  a  QSP 
of  T  where,  pursuant  to  an  arrangement, 
p.  over  a  period  of  more  than  12  months, 
acquires  by  purchase  T  stock  meeting 
the  requirements  of  section  1504(a)(2). 


in  addition,  the  proposed  regulations 
preV^efit  avoidance  of  the  consistency 
rules  through  the  use  of  conduits  to 
acquire  or  dispose  of  assets,  including 
stock  of  T  or  an  S  group  member.  For 
example,  if  an  asset  is  sold  by  a 
partnership  that  is  a  conduit  as  to  T. 
gain  from  the  disposition  is  reflected  m 
the  basis  of  the  T  stock.  Moreover,  if  the 
asset  18  acquired  by  a  partnership  that  is 
a  conduit  as  to  P.  P  is  treated  as  owning 
the  asset  for  purposes  of  determining 
whether  the  transaction  is  a  direct  or 
indirect  acquisition  (and  the  partnership 
may  be  required  to  take  a  carryover 
basis  in  the  entire  asset).  Finally,  if  P 
purchases  an  interest  in  a  conduit,  P  is 
treated  as  having  purchased  any  stock 
owned  by  the  conduit  on  that  date  and 
attributed  to  P  with  respect  to  the 
interest  in  the  conduit  that  was 
purchased.  P  is  also  treated  as 
purchasing  any  other  stock  attributed  to 
P  from  the  conduit  on  the  day  the 
conduit  purchased  the  stock  (provided 
the  conduit  purchased  the  slock  not 
more  than  two  years  before  the  stock  is 
first  attributed  to  P). 

In  general,  a  person  is  a  conduit  as  to 
a  corporation  that  would  be  treated 
under  section  318(a)(2)  (A)  and  (B)  as 
owning  any  stock  owned  by  the  conduit 
However,  a  person  is  not  a  conduit 
unless  the  corporation  (and  its  affiliates) 
would  be  treated  as  owning  at  least  50 
percent  of  any  stock  owmed  by  the 
person.  Thus,  a  partnership  or  trust,  but 
not  a  corporation,  may  be  a  conduit. 
Although  a  corporation  may  not  be  a 
conduit,  the  rules  generally  treat 
affiliates  as  a  single  person  and  a 
corporation  may  be  treated  as  an 
affiliate  even  where  its  stock  is  owned 
through  one  or  more  conduits. 

The  proposed  regulations  also  contain 
successor  rules  for  both  persons  and 
assets. 

D.  International  Aspects 

1.  In  General 

The  proposed  regulations  in  §  1.338- 
(g)  revise  the  filing  and  notice 
requirements  of  S  1.338-lT(k).  In 
addition,  the  proposed  regulations,  in 
§  1.338-5,  revise  and  simplify  the  rules 
of  S  1.338-5T  concerning  the  effect  of  a 
section  338  election  on  certain  domestic 
and  foreign  corporations  and  the 
shareholders  of  such  corporations. 

Special  asset  and  stock  consistency 
rules  with  respect  to  controlled  foreign 
corporations  are  now  found  in  %  1.338- 
4(h)  of  the  proposed  regulations.  The 
foreign  aspects  of  the  regulations  found 
in  S  1.338-6T(d)  remain  unchanged  in 
55l-338-3(c)(3)-(6)and(8). 
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2.  Filing  and  Notice  Requirements 

a.  Delay  of  Election  if  No  U.S.  Tax 
Consequences 

Section  1.338-lT(k)(2)  of  the  current 
temporary  regulations  allows  a 
postponement  of  the  section  338  election 
where  both  P  and  T.  as  well  as  their 
respective  affiliated  groups,  are  foreign 
corporations,  but  not  controlled  foreign 
corporations  ("CFCs"),  foreign 
investment  companies  or  foreign 
personal  holding  companies,  and  are  not 
required  to  file  U.S.  income  tax  returns. 
The  postponement  continues  until  a 
member  of  the  affiliated  group  becomes 
one  of  the  specified  foreign  entities  or  is 
required  to  file  a  U.S.  income  tax  return. 
Proposed  §  1.338-l(gKl)(i)  provides  that 
the  postponement  may  not  exceed  three 
years  after  the  acquisition  date,  and 
proposed  §  1.33&-l(g)(l){v)(B)  adds 
passive  foreign  investment  companies  to 
the  list  of  specified  entities. 

b.  Notice  by  Purchaser  to  U.S.  Persons 
Affected  by  Election  for  FT 

The  temporary  regulations,  in  1 1.338- 
lT(k)(7),  require  that  certain  U.S. 
persons  that  own  or  seQ  stock  of  FT  be 
given  notice  by  P  that  a  section  338 
election  has  been  made  for  FT.  The 
Service  has  determined  that  the  notice 
requirement  is  too  broad  and  applies  to 
U.S.  persons  that  are  not  affected  by  the 
deemed  sale  of  assets  for  U.S.  tax 
purposes.  The  proposed  regulations,  in 
S  1.338-l(g){4).  limit  the  notice 
requirements  to  U.S.  persons  who  could 
be  affected  by  a  section  338  election  for 
FT.  but  broaden  the  notice  requirement 
to  include  affected  shareholders  of  a 
passive  foreign  investment  company  or 
a  foreign  personal  holding  company. 

Section  9  1.338-l(g)(4)(v)  of  the 
proposed  regulations  adds  a  good  faith 
exception  to  the  general  rule,  at  the 
discretion  of  the  Commissioner,  in  order 
to  alleviate  P's  difficulty  in  identifying 
and  proving  notice  to  covered  U.S. 
persons.  | 

3.  Application  of  Section  338  to  FTs 

a.  Elective  Exclusion  of  Foreign 
Corporations  Eliminated 

The  proposed  regulations  retain  the 
general  rule  that  a  foreign  corporation  is 
not  excluded  from  T  affiliate  status  (see 
8  1.338-1(g](14)).  However,  the  regular 
exclusion  election,  which  allowed  P  to 
elect  to  exclude  foreign  T  affiliates  from 
the  operation  of  the  stock  consHtency 
rules,  has  been  deleted  because  it  is  no 
longer  necessary  under  the  new 
consistency  rules^ 
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b.  Exceptions  to  Asset  Consistency 

The  current  temporary  regulations  in 
§  1.33&-5T(eKl)  provide  that  an 
acquisition  of  property  is  not  subject  to 
the  asset  consistency  rules  if  solely  by 
reason  of  the  transferor's  recognition  of 
gain  under  section  367(a],  the 
transferee's  basis  exceeds  the 
transferor's  basis  in  the  asset 
immediately  before  the  exchange. 
Because  a  section  367(a)  transfer  may 
result  in  a  selective  basis  step-up  in 
assets,  the  proposed  regulations 
eliminate  the  exception. 

The  exception  from  the  consistency 
rules  for  the  acquisition  of  foreign 
currency  in  §  1.33&-5T(e){2)  is  retained 
in  the  proposed  regulations  under  the 
ordinary  course  of  trade  or  business 
exception  in  5  1.338-4(d)(2)(i). 

4.  Operation  of  Provisions  of  Subtitle  A 
if  Section  338  Election  Made  for  FT 

a.  In  General  ^ 

The  provisions  of  §§  1.338-5T(g)  (1)- 
(4)  are  modified  by  the  proposed 
regulations  in  §  1.338-5(b)  to  simplify 
the  rules  and  reflect  amendments  to  the 
Code  made  by  the  Tax  Reform  Act  of 
1986. 

b.  Staggered  Stock  Sale  Rule 

The  temporary  regulations  provide,  in 
§§  1.338-5T(g)  (2)(i)  and  (4),  a  special 
staggered  stock  sale  rule  for  sales  of 
blocks  of  CFC  stock  to  P  during  the  12- 
month  acquisition  period  but  prior  to  the 
CFCs  acquisition  date.  The  staggered 
stock  sale  rule  attributes  to  the  seller  the 
same  share  of  the  deemed  sale  earnings 
and  profits  that  would  have  been 
attributed  to  the  seller  had  the  block  of 
CFC  stock  been  sold  on  the  acquisition 
date  [i.e.,  the  last  day  of  the  CFCs 
taxable  year). 

The  proposed  regulations  retain  the 
position  that  a  U.S.  seller  of  CFC  stock 
should  be  affected  by  the  deemed  sale 
gain,  bttt  only  with  respect  to  blocks  of 
stock  sold  on  the  acquisition  date  or 
within  the  same  taxable  year  as  the 
acquisition  date,  and  only  in  proportion 
to  the  number  of  days  during  that  year 
that  the  stock  was  actually  held  by  the 
seller. 

The  proposed  regulations  eliminate 
the  rule  found  in  §  1.338-5T(g)(2)(iv)  that 
preserves  CFC  status  for  purposes  of  the 
deemed  sale  of  assets,  if  sales  of  CFC 
stock  included  in  a  QSP  prior  ta  the 
acquisition  date  cause  the  CFC  not  to  be 
a  C^C  on  the  acquisition  date. 

These  changes  simplify  the 
regulafiona  and  allow  the  provisions  of 
subtitle  A  to  crperate  wrtftoot 
modifkattoR. 


c.  Subpart  F  and  Other  Consequences  of 
the  Deemed  Sale 

Section  1.338-5{b)(l)  of  the  proposed 
regulations  provides  that  all  foreign 
provisions  operate  with  respect  to  the 
deemed  sale  of  assets  as  though  an 
actual  sale  of  the  assets  had  occurred. 
Section  1.338-5(b)(2)  provides  that  a 
person  selling  stock  on  the  acquisition 
date  is  treated  as  owning  stock  for  the 
entire  acquisition  date  and  takes  into 
account,  for  example,  the  subpart  F 
income  (inclading  deemed  sale  subpart 
F  income)  with  respect  to  that  stock  for 
the  taxable  year  ending  on  the 
acquisition  date. 

d.  Carryover  Stock  Rules  Modified 

Sections  1.338-5T  (g)(2)(iii)  and  (g)(6)   . 
of  the  temporary  regulations  provide 
that  the  earnings  and  profits  and 
associated  foreign  taxes  of  T  that  is  a 
CFC  attributable  to  stock  not  purchased 
in  the  qualified  stock  purchase  are 
carried  over  to  new  FT  (which  may  or 
may  not  be  a  CFC).  Section  1.338-5{b){3) 
of  the  proposed  regulations  retains  the 
carryover  rules  and  adds  sections  951, 
956  and  960  to  the  list  of  provisions  for 
which  the  CFCs  earnings  and  profits 
carry  over  to  the  new  FT.  Carryover  of 
earnings  and  profits  for  foreign  tax 
credit  purposes  is  limited  by  the 
operation  of  section  338(h)  (16).  Section 
1.33ft-5(bj(3)(iv)  states  that  if  the  non- 
selling  shareholder  is  a  CFC  earnings 
and  profits  still  carry  over  to  the  new  FT 
even  though  section  1248  does  not  apply 
to  the  sale  of  a  CFC  by  another  CFC. 
Section  1.338-5(b)(3)(v)  adds  a  post- 
acquisition  date  distribution  ordering 
rule  between  carryover  earnings  and 
profits  and  post-acquisition  earnings,  to 
coordinate  the  carryover  earnings  with 
the  pooling  rules  under  section  9Q2. 
Comments  are  solicited  on  whether 
there  are  simpler  methods  for 
addressing  the  concerns  that  underlie 
the  carryover  rules.  . 

e.  Reference  to  Section  1246 

The  reference  to  section  1246  in 
§  1.338-5T(g)(7)  is  eUminated  because  it 
is  covered  by  the  reference  to  subtitle  A 
in  §  1.33&-5(b){l). 

f.  Effectively  Connected  Income 
Provision 

Section  1.33»-5T(h)  of  the  temporary 
regulations  treats  gain  on  the  deemed 
sale  of  certain  assets  as  effectively 
connected  if  more  than  50  percent  of  the 
income  from  the  asset  is  effectively 
connected.  A  similar  rule  is  applied  for 
sourcing  purposes.  These  rules  are 
eliminated  because  of  Congress' 
revision  in  198d«f  the  sooremf  rules  and 


purposes  o\ 
section  936 
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the  rules  for  taxing  dispositioat  of 
effectively  connected  atsets. 

5.  Allocation  of  Foreign  Income  Taxes 

The  temporary  regulationt  are  silent 
on  how  to  allocate  foreign  taxes  paid  by 
T  or  a  T  affiliate  between  old  T  and  new 
T  for  purposes  of  computing  the  foreign 
tax  credit. 

The  proposed  regulations,  in  fi  1.338- 
5(d),  recognize  that  a  portion  of  those 
foreign  taxes  are  paid  with  respect  to 
income  earned  by  T  before  Ts 
acquisition  date.  The  foreign  taxes  are 
allocated  between  old  T  and  new  T 
under  the  allocation  method  provided  in 
S  1.1502-76(b)(4). 

6.  Effect  of  Section  338  Election  on 
Section  936  Corporations 

Example  5  of  S  1.338-5(f)  of  the 
proposed  regulations  states  that  die 
deemed  sale  under  section  338  is  treated 
as  an  actual  sale  for  purposes  of 
determining  the  credit  under  section  938. 
Section  338(h)(ie)  does  not  change  the 
source  of  the  deemed  sale  income  for 
purposes  of  this  credit.  In  addition,  new 
T  is  considered  a  new  corporation  for 
purposes  of  the  fresh  start  provision  of 
section  g36(a)(2)(A). 

7.  Comments  Requested  Concerning 
Section  338(h)(16) 

Section  338(h)(ie)  states  that  section 
338  does  not  apply  for  purposes  of 
determining  dw  source  and  character  of 
the  deemed  sale  earnings  under  sections 
901-908.  The  primary  abuse  that  section 
338(h](16)  prevents  is  the  increase  of 
general  limitation  foreign  source  income 
for  purposes  of  sourcing  and  the  foreign 
tax  credit  rules  through  the  deemed  sale 
of  foreign  assets,  when  the  only  actual 
sale  is  of  the  stock  of  a  domestic  or 
foreign  corporation,  which  ordinarily 
generates  passive  foreign  or  U.S. 
sourced  income.  Because  no  foreign 
taxes  are  paid  on  the  deemed  sale  of  the 
foreign  assets,  the  general  limitation 
deemed  sale  earnings  and  proHts  can  be 
used  to  "soak  up"  excess  foreign  taxes 
in  the  same  basket 

The  Service  is  seeking  comments  on 
the  proper  application  of  section 
336(h](16),  including  its  application 
where  the  deemed  sale  of  assets  restdts 
in  subpart  F  income  under  section  952. 

E.  Other  Changes  to  the  Regulations 

The  proposed  regulations  restate 
§§  1.338-lT  throuj^  -8T,  1.338(b)-lT. 
and  1.338(h](lG}-lT.  In  restating  die 
temporary  regulations,  numerous 
editorial  chcmges  have  been  made  to 
simplify  and  shorten  the  regulations. 
The  requirements  for  makio^  an  election 
imder  section  338  have  been  removed 
from  the  regulations  and  will  be 


contained  in  a  revised  Form  80Z3.  The 
regulations  heve  also  been  reorganized 
to  appear  in  ■  more  logical  order  and  to 
place  lelated  ndes  togedier.  For 
example,  die  rules  in  1 1  J38-4T(c)(5) 
regardii^  the  application  of  the  control 
test  of  section  304  have  been  moved  to 
S  1.304^6  of  the  proposed  regulations. 
Question  and  answer  fonnat  is  no  longer 
used.  Finally,  transition  rules  that  no 
longer  apply  have  been  deleted. 

Several  substantive  dianges  have 
been  made  in  the  proposed  regulations. 
For  example,  die  proposed  repdaHons 
reflect  the  repeal  of  old  sections  336  and 
337.  The  proposed  regulations  also  (1) 
provide  that  T  does  not  recognize  gain 
or  loss  on  the  deemed  sale  of  stodc  of  a 
T  afRUate  for  which  a  section  338 
election  is  made  if  T  and  die  T  affiliate 
file  a  "combined  return,"  (2]  incorporate 
the  hoicUngs  of  Rev.  RuL  90-95. 1990-2 
C.E  67  (relating  to  whedier  a  QSP  of  T 
has  been  made),  (3)  provide  diat  die 
section  338  election  for  T  is  invalidated 
if  die  section  338(h)(10)  election  for  T  is 
invalid,  and  (4)  incorporate 
Announcement  86-107, 1986-44  LR.B.  32 
(relating  to  mandatory  use  of  the 
MADSP  formula  when  a  section 
338(h)(10)  election  is  made).  Finally,  die 
proposed  regulations  make  clear  that  if 
a  section  338(h)(10)  election  is  made, 
new  T  is  liable  under  §  1.1502-6  for  tax 
liabilities  of  the  selling  consolidated 
group. 

F.  Effective  Dates 

The  proposed  regulations  under 
section  338  are  generally  proposed  to  be 
effective  for  Ts  with  acquisition  dates 
on  or  after  the  date  final  regulations  are 
filed  widi  the  Federal  Re^ster.  Section 
1.338(h)(10)-l(f)  (relating  to  mandatory 
use  of  die  MADSP  formula)  is  generally 
proposed  to  be  effective  for  targets  with 
acquisition  dates  on  or  after  November 
10, 1988.  Proposed  1 1.304-6  is  proposed 
to  be  effective  the  date  final  regulations 
are  filed  vtridi  the  Federal  Register.  The 
existing  temporary  regulations  remain  in 
effect  until  the  proposed  regulations 
become  effective. 

G.  Comments 

The  Internal  Revenue  Service  solicits 
comments  on  the  substantive  changes 
made  to  the  regulations  and  on  any 
other  ways  to  simplify  the  regulations. 
The  Service  also  solicits  comments  on 
other  changes  that  should  be  made  to 
the  regulations  under  section  338,  for 
example  to  MADSP.  die  section  338(b) 
allocation  rules,  or  the  rules  regarding 
contingent  liabUities.  Finally,  the 
Service  solicits  comments  on  transition 
issues  raised  by  the  effective  date  of  the 
proposed  regulations. 


H.  Special  AnalyBe* 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C  chapter  S)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  8)  do  not  apply  to  these 
regulations,  and  therefore,  a  Regulatory 
FlexibUity  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  the  impact  of  the  rules  on 
small  business. 

/.  Comments  and  Public  Hearing 

Before  adopting  diese  proposed 
regulations  as  final  regulations, 
consideration  wiU  be  given  to  any 
written  comments  that  are  submitted 
(preferably  a  signed  original  and  eight 
copies)  to  die  Internal  Revenue  Service. 
All  comments  tvill  be  avaUable  for 
public  inspection  and  copying  in  their 
entirety.  Written  comments,  requests  to 
appear,  and  oudines  of  oral  comments 
to  be  presented  at  a  public  hearing 
scheduled  for  March  28, 1992,  at  10  a.m. 
must  be  received  by  March  12. 1992.  See 
the  notice  of  hearing  pubUshed 
elsewhere  in  this  issue  of  die  Federal 
Register. 

/.  Drafting  InformaUoa 

The  principal  authors  of  the 
international  aspects  of  these 
regulations  are  Kenneth  D.  Allison  and 
Karen  S.  Holden  of  die  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  international  aspects  of  these 
regulations. 

List  of  Subjects  in  28  CFR 

26  CFR  1.301-1  through  1.338(h)(10)-lT 

Income  taxes.  Reporting  and 
recordkeeping  requirements.  Securities. 

26  CFR  1.361-1  through  1.367(e}-2T 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26CFR1.921-1T 

Exports.  Income  taxes.  Reporting  and 
recordkeeping  requirements.  United 
States  investments  abroad. 
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Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  part  1  of 
title  26  of  the  Code  of  Federal 
Regulations  are  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation  for 
26  CFR  part  1  is  amended  by  adding  the 
following  citations: 

Authority:  Sec.  7805.  68A  Stat.  917:  26 
U.S.C.  7805  *  *  *  Section  1.304-5  also  issued 
under  28  U.S.C.  304  *  *  *  Sections  1.338-0 
through  1.338-5, 1.338(bH.  1.338(h)(10)-l. 
and  1.338(i)-l  also  issued  under  26  U.S.C. 
337(d).  338.  and  1502. 

Par.  2.  Section  1.304-5  is  added  to 
read  as  follows: 


91.304-5    Control. 

(a)  Control  requirement  in  general. 
Section  304(c)(1)  provides  that,  for 
purposes  of  section  304,  control  means 
the  ownership  of  stock  possessing  at 
least  50  percent  of  the  total  combined 
voting  power  of  all  classes  of  stock 
entitled  to  vote  or  at  least  50  percent  of 
the  total  value  of  shares  of  all  classes  of 
stock.  Section  304(c)(3)  makes  section 
318(a)  (relating  to  constructive 
ownership  of  stock),  as  modified  by 
section  304(c)(3)(B).  applicable  to 
section  304  for  purposes  of  determining 
control  under  section  304(c)(1). 

(b)  Effect  of  section  304(c)(2)(B)— [1] 
In  general.  In  determining  whether  the 
control  test  with  respect  to  both  the 
issuing  and  acquiring  corporations  is 
satisHed,  section  304(a)(1)  considers 
only  the  person  or  persons  that — 

(i)  Control  the  issuing  corporation 
before  the  transaction. 

(ii)  Transfer  issuing  corporation  stock 
to  the  acquiring  corporation  for 
property,  and 

(iii)  Control  the  acquiring  corporation 
thereafter. 

Section  317  defines  property  to 
include  money,  securities,  and  any  other 
property  except  stock  (or  stock  rights)  in 
the  distributing  corporation.  However, 
section  304(c)(2)(B)  provides  a  special 
rule  to  extend  the  relevant  group  of 
persons  to  be  tested  for  control  of  both 
the  issuing  and  acquiring  corporations  to 
include  the  person  or  persons  that  do 
not  acquire  property,  but  rather  solely 
stock  from  the  acquiring  corporation  in 
the  transaction.  Section  304(c)(2)(B) 
provides  that  if  two  or  more  persons  in 
control  of  the  issuing  corporation 
transfer  stock  of  such  corporation  to  the 
acquiring  corporation,  and  if  the 
transferors  are  in  control  of  the 
acquiring  corporation  after  the  transfer, 
the  person  or  persons  in  control  of  each 


corporation  include  each  of  those 
transferors.  Because  the  purpose  of 
section  304(c)(2)(B)  is  to  include  in  the 
relevant  control  group  the  person  or 
persons  that  retain  or  acquire  acquiring 
corporation  stock  in  the  transaction, 
only  the  person  or  persons  transferring 
stock  of  the  issuing  corporation  that 
retain  or  acquire  and  proprietary 
interest  in  the  acquiring  corporation  are 
taken  into  account  for  purposes  of 
applying  section  304(c)(2)(B). 

(2)  Example.  This  section  may  be 
illustrated  by  the  following  example. 

Example,  (a)  A.  the  owner  of  20  percent  of 
Ts  only  class  of  stock,  transfers  that  stock  to 
P  solely  in  exchange  for  all  of  the  P  stock. 
Pursuant  to  the  same  transaction,  P,  solely  in 
exchange  for  cash,  acquires  the  remaining  80 
percent  of  the  T  stock  from  Ts  other 
shareholder,  B,  who  is  unrelated  to  A. 

(b)  Although  A  and  B  together  were  in 
control  of  T  (the  issuing  corporation)  before 
the  transaction  and  A  and  B  each  transferred 
T  Stock  to  P  (the  acquiring  corporation), 
sections  304(c)(2)(B)  and  (a)(1)  do  not  apply 
to  B  because  B  did  not  retain  or  acquire  any 
proprietary  interest  in  P  in  the  transaction. 
Section  304(a)(1)  also  does  not  apply  to  A 
because  A  (or  a  control  group  of  P  and  T  of 
which  A  was  a  member)  did  not  control  T 
before  the  transaction. 

(c)  Effective  date.  This  section  is 
effective  [Insert  date  that  final 
regulations  are  filed  with  the  Federal 
Register]. 

Par.  3.  The  following  sections  or 
paragraphs  are  amended  as  follows: 

(a)  Sections  1.338-lT  through  1.338-6T 
are  removed. 

(b)  Section  1.338(b)-lT  is  removed. 

(c)  Section  1.338(b)-2T(a)(3)  is 
removed. 

(d)  Section  1.338(b)-4T  is  removed. 

(e)  Section  1.338(h)(10)-lT  is  removed. 

(f)  Section  1.367(a)-4T(b)(4)  is 
removed  and  reserved. 

Par.  4.  Sections  1.338-0  through  1.338- 
5  and  section  1.338(b)-l  are  added  to 
read  as  follows: 

§1.338-0    Outlino  Of  topics. 

This  section  lists  the  captions 
contained  in  the  regulations  under 
section  338. 

§  1.338-1    Elections  under  section  338. 

(a)  Scope. 

(b)  Nomenclature. 

(c)  Definitions. 

(1)  Acquisition  date. 

(2)  Affiliated  group. 

(3)  Common  parent. 

4)  Consistency  period. 

5)  Domestic  corporation. 

6)  Old  target's  final  return. 

(7)  Purchasing  corporation.' 

(8)  Qualified  stock  purchase. 

(9)  Related  persons. 

(10)  Section  338  election. 


(11)  Section  338(h)(10)  election. 

(12)  Selling  group. 

(13)  Target;  old  target;  new  target. 

(14)  Target  affiliate. 

(15)  12-month  acquisition  period. 

(d)  Time  and  manner  of  making 
election. 

(e)  Returns  including  tax  liability  from 
deemed  sale. 

(1)  In  general. 

(2)  Old  target's  final  taxable  year 
otherwise  included  in  consolidated 
return  of  selling  group. 

(i)  General  rule. 

(ii)  Separate  taxable  year. 

(iii)  Carryover  and  carryback  of  tax 
attributes. 

(iv)  Old  target  is  a  component  member 
of  purchasing  corporation's  controlled 
group. 

(3)  Combined  deemed  sale  return, 
(i)  General  rule. 

(ii)  Gain  and  loss  offsets, 
(iii)  Procedure  for  filing  a  combined 
return. 

(4)  Deemed  sale  excluded  from 
purchasing  corporation's  consolidated 
return. 

(5)  Due  date  for  old  target's  final 
return. 

(i)  General  rule. 

(ii)  Application  of  §  1.1502-76(c). 

(A)  In  general. 

(B)  Erroneous  filing  of  deemed  sale 
return. 

(C)  Erroneous  filing  of  return  for 
regular  tax  year. 

(D)  Last  date  for  payment  of  fax. 

(6)  Examples. 

(f)  Waiver. 

(1)  Certain  additions  to  tax. 

(2)  Elections  or  other  actions  required 
to  be  specified  on  a  timely  filed  return. 

(i)  In  general. 

(ii)  New  target  in  purchasing 
corporation's  consolidated  return. 

(3)  Moot  return  not  required. 

(4)  Examples. 

(g)  Special  rules  for  foreign 
corporations  of  DISCs. 

(1)  Elections  by  certain  foreign 
purchasing  corporations. 

(i)  General  rule. 

(ii)  Qualifying  foreign  purchasing 
corporation, 
(iii)  Qualifying  foreign  target, 
(iv)  Triggering  event, 
(v)  Subject  to  United  States  tax. 

(2)  Acquisition  period. 

(3)  Statement  of  section  338  election 
may  be  filed  by  United  States 
shareholders  in  certain  cases. 

(4)  Notice  requirement  for  U.S. 
persons  holding  stock  in  foreign  target. 

(i)  General  nde. 

(ii)  Form  of  notice. 

(iii)  Timing  of  notice. 

(iv)  Consequence  of  failure  to  comply. 
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(v)  Good  faith  effort  to  comply. 

§  1.338-2   Miscellaneous  issues  under 
section  338. 

(a)  Scope. 

(b)  Rules  relating  to  qualified  stock 
purchases. 

(1)  Purchasing  corporation 
requirement. 

(2)  Purchase, 
(i)  Definition, 
(ii)  Examples. 

(3)  Date  of  purdiase  from  related 
corporations. 

(i)  In  general, 
(ii)  Examples. 

(4)  Acquisition  date  for  tiered  targets, 
(i)  Stodc  sold  in  deemed  asset  sale, 
(ii)  Examples. 

(5)  Effect  of  redemptions, 
(i)  General  rule. 

(ii)  Redemptions  from  persons 
unrelated  to  the  purchasing  corporation. 

(iii)  Redemptions  from  the  purchasing 
corporation  or  related  persons  during  12- 
month  acquisition  period. 

(A)  General  rule. 

(B)  Exception  for  certain  redemptions 
from  related  corporations. 

(iv)  Examples. 

(c)  Effect  of  post-acquisition  events  on 
eligibility  for  section  338  election. 

(1)  Post-acquisition  elimination  of 
target. 

(2)  Post-acquisition  elimination  of  the 
purdiasing  corporaticm. 

(d)  Miscellaneous  matters  affecting 
new  target. 

(1)  Effect  of  old  target  tax  liabilities. 

(2)  Availability  of  recovery 
deductions. 

(3)  Effect  of  acquisition  of  partnership 
interest  in  deemed  purchase. 

(4)  Employment  taxes. 

(5)  Employee  plans. 

(6}  Apphcation  of  mitigation 
provisions. 

(7)  EIN  not  affected. 

(8)  New  target's  taxable  year  and 
method  of  accounting. 

(i)  Selection. 

(ii)  First  retirni  due  on  or  before 
certain  time.' 

§1.338-3   Deemed  sale  and  aggregate 
deemed  sale  price. 

(a)  Scope. 

(b)  Definitions. 
(l)ADSP. 

(2)  Elective  ADSP  formula. 

(3)  Allocable  ADSP  amount. 

(4)  Deemed  sale  gain. 

(5)  Classes  of  assets. 

(c)  Deemed  sale  of  target  affiliate 
stock. 

(1)  In  general. 

(2)  General  riile. 

(3)  Deemed  sale  of  foreign  target 
affiliate  by  a  domestic  target. 


(4)  Deemed  sale  producing  effectively 
coimected  income. 

(5)  Deemed  sale  of  insurance  company 
target  affiliate  electing  under  section 
g53(d). 

(6)  Deemed  sale  of  DISC  taiget 
affiliate. 

(7)  Anti-stuffing  rule. 

(8)  Examples. 

(d)  Determination  of  ADSP. 

(1)  General  rule. 

(2)  Determination  of  ADSP  under  the 
elective  ADSP  formula. 

(i)  Introduction. 

(ii)  Grossed-up  basis  of  the  purchasing 
corporation's  recently  purchased  target 
stock. 

(iii)  Tax  liability  resulting  from 
deemed  sale. 

(iv)  Calculation  of  deemed  sale  gain 
and  loss. 

(v)  Other  rules  apply  in  elective  ADSP 
formula. 

(3)  Sample  elective  ADSP  formula. 

(4)  Procedure  for  electing  elective 
ADSP  formula  and  for  revoking  election. 

(5)  Examples. 

§1.338-4   Asset  and  stock  consistency. 

(a)  Introduction. 

(1)  Overview. 

(2)  General  application. 

(3)  Extensions  of  the  general  rules. 

(4)  Application  where  certain 
dividends  are  paid. 

(5)  Application  to  foreign  target 
affiliates. 

(6)  Stock  consistency. 

(b)  Consistency  for  direct  acquisitions. 

(1)  General  rule. 

(2)  Section  338(h)(10)  elections. 

(c)  Gain  fi^m  disposition  reflected  in 
basis  of  target  stock. 

(1)  General  rule. 

(2)  Gain  not  reflected  if  section  338 
'  election  made  for  target. 

(3)  Gain  reflected  by  reason  of 
distributions. 

(4)  Controlled  foreign  corporations. 

(5)  Gain  recognized  outside  the 
consolidated  group. 

(d)  Basis  of  acquired  assets. 

(1)  Carryover  basis  rule. 

(2)  Exceptions  to  carryover  basis  rule 
for  certain  assets. 

(3)  Exception  to  carryover  basis  rule 
for  de  minimis  assets. 

(4)  Mitigation  rule, 
(i)  General  rule. 

(ii)  Time  for  transfer. 

(e)  Examples. 

(1)  In  general. 

(2)  Direct  acquisitions. 

(f)  Extension  of  consistency  to  indirect 
acquisitions. 

(1)  Introduction. 

(2)  General  rule. 

(3)  Basis  of  acquired  assets. 

(4)  Examples. 


(g)  Extension  of  consistency  if 
dividends  qualifying  for  100  percent 
dividends  received  deduction  are  paid. 

(1)  General  rule  for  direct  acquisitions 
frY>m  target. 

(2)  Other  direct  acquisitions  having 
same  effect. 

(3)  Indirect  acquisitions. 

(4)  Examples. 

(h)  Consistency  for  target  affiliates 
that  are  controlled  foreign  corporations. 

(1)  Iii  general. 

(2)  Income  inclusion  resulting  from 
asset  dispositions. 

(i)  Gain  reflected  by  reason  of  income 
inclusion. 

(ii)  Basis  of  controlled  foreign 
corporation  stock. 

(iii)  Operating  rule. 

(3)  Stock  issued  by  target  affiliate  that 
is  a  controlled  foreign  corporation. 

(4)  Certain  distributions, 
(i)  General  rule. 

(ii)  Basis  of  controlled  foreign 
corporation  stock. 

(5)  Examples, 
(i)  [Reserved.] 

(j)  Anti-avoidance  rules. 

(1)  Extension  of  consistency  period. 

(2)  Qualified  stock  purchase  and  12- 
month  acquisition  period. 

(3)  Acquisitions  by  conduits, 
(i)  Asset  ownership. 

(ii)  Stock  acquisitions. 

(A)  Purchase  by  conduit. 

(B)  Purchase  of  conduit 

(4)  Conduit. 

(5)  Existence  of  arrangement 

(6)  Predecessor  and  successor, 
(i)  Persons. 

(ii)  Assets. 

(7)  Examples. 

§1.338-5   International  aspects  of 
section  338. 

(a)  Scope. 

(b)  Application  of  section  338  to 
foreign  targets. 

(1)  In  general. 

(2)  Ownership  of  FT  stock  on  the 
acquisition  date. 

(3)  Carryover  FT  stock, 
(i)  Definition. 

(ii)  Carryover  of  earning  and  profits. 

(iii)  Cap  on  carryover  of  earnings  and 
profits. 

(iv)  Post-acquisition  date  distribution 
of  old  FT  earnings  and  profits. 

(v)  Old  FT  earnings  and  profits 
unaffected  by  post-acquisition  date 
deficits. 

(vi)  Character  of  FT  stock  as 
carryover  FT  stock  eliminated  upon 
disposition. 

(4)  Passive  foreign  investment 
company  stock. 

(c)  Dividend  treatoient  under  section 
1248(e). 
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(d)  Allocation  of  foreign  taxes. 

(e)  Operation  of  section  338(h)(16). 

(f)  Examples. 

§  I.338(b}-1    Adjusted  grossed-up  basis. 

(a)  Scope- 

(b)  Adjustment  events. 

(c)  AGUB. 

(1)  In  general. 

(2)  Time  when  AGUB  determined. 

(3)  Sample  AGUB  Formula. 

(d)  Grossed-up  basis  of  recently 
purchased  stock. 

(1)  In  general.  I 

(2)  Target  subsidiary.        | 

(e)  Basis  of  nonrecently  purchased 
stock. 

(1)  In  general. 

(2)  Effect  of  gain  recognition  election, 
(i)  In  general. 

(ii)  Basis  amoimt. 
(iii)  Losses  not  recognized, 
(iv)  Stock  subject  to  election. 
(3]  Procedure  for  making  gain 
recognition  election, 
(i)  In  general, 
(ii)  Section  338(h](10)  election. 

(4)  Comparison  with  elective  ADSP 
formula. 

'  (f)  Liabilities  of  new  target. 

(1)  In  general. 

(2)  Excluded  obligations.  [ 
(i)  In  general. 

(ii)  Time  when  excluded  obligations 
taken  into  account. 

(3)  Liabilities  taken  into  account  in 
determining  amount  realized  on 
subsequent  disposition. 

(g)  Other  relevant  items. 

(1)  In  general. 

(2)  Flow-through  of  relevant  item 
adjustment  to  target  subsidiary. 

(3)  Adjustments  by  the  Internal 
Revenue  Service. 

(h)  Examples. 

§  1.338(b)-2T  Allocation  of  adjusted 
grossed-up  basis  among  target  assets 
(Temporary). 

(a)  Introduction. 

(1)  In  general. 

(2)  Fair  market  value. 

(b)  General  rule  for  allocating 
adjusted  grossed-up  basis. 

(1)  Cash  and  other  items  designated 
by  the  Internal  Revenue  Service. 

(2)  Other  assets, 
(i)  In  general, 
(ii)  Class  II  assets, 
(iii)  Class  HI  assets, 
(iv)  Class  IV  assets. 

(c)  Certain  limitations  and  special 
niles.for  basis  allocable  to  an  asset. 

(1)  Basis  not  to  exceed  fair  market 
value. 

(2)  Assets  subject  to  other  limitations. 

(3)  Special  rule  for  allocating  adjusted 
grossed-up  basis  when  purchasing 
corporation  has  nonrecently  purchased 
stock. 


(i)  Scope. 

(ii)  Determination  of  hypothetical 
purchase  price. 

(iii)  Allocation  of  adjusted  grossed-up 
basis. 

(d)  Examples. 

§  1.338(b)-3    Subsequent  adjustments  to 
adjusted  grossed-up  basis  (Temporary). 

(a)  Scope. 

(1)  In  general. 

(2)  Exceptions  to  applicability  of 
section. 

(3)  Adjustment  of  aggregate  deemed 
sale  price. 

(b)  Definitions. 

(1)  Contingent  liability. 

(2)  Contingent  amount. 

(3)  Reduction  amount. 

(4)  Acquisition  date  asset. 

(c)  General  rule. 

(1)  Time  when  increases  in  adjusted 
grossed-up  basis  taken  into  account. 

(2)  Time  when  decreases  in  adjusted 
grossed-up  basis  taken  into  account. 

(3)  Amount  of  increases  and 
decreases  in  adjusted  grossed-up  basis. 

(d)  Allocation  of  increases  in  adjusted 
grossed-up  basis. 

(1)  In  general. 

(2)  Effect  of  disposition  or 
depreciation  of  acquisition  date  assets. 

(e)  Allocation  of  decreases  in  adjusted 
grossed-up  basis. 

(1)  In  general. 

(2)  Effect  of  disposition  of  assets  or 
reduction  of  basis  below  zero. 

(3)  Section  338  property. 

(f)  Special  rule  for  allocation  of 
increases  (or  decreases]  in  adjusted 
grossed-up  basis  when  hypothetical 
purchase  price  was  used  in  allocating 
adjusted  grossed-up  basis. 

(1)  Scope. 

(2)  Allocation  of  increases  (decreases) 
in  adjusted  grossed-up  basis. 

(3)  Allocation  to  contingent  income 
assets. 

(g)  Special  rule  for  allocation  of 
increases  (decreases)  in  adjusted 
grossed-up  basis  to  speciflc  assets. 

(1)  Patents  and  similar  property, 
(i)  Scope. 

(ii)  Specific  allocation. 

(2)  Internal  Revenue  Service  authority, 
(h)  Changes  in  old  target's  aggregate 

deemed  sale  price  of  assets. 

(1)  General  rule, 
(i)  In  general. 

(ii)  Redetermination  of  aggregate 
deemed  sale  price  if  the  elective  formula 
under  section  338(h](ll)  is  used. 

(iii)  Redetermination  of  aggregate 
deemed  sale  price  if  the  elective  formula 
under  section  338(h)(ll)  is  not  used. 

(2)  Procedure  for  transactions  in 
which  section  338(h)(10)  is  not  elected. 

(i)  Income  or  loss  included  in  new 
target's  return. 


(ii)  Carryovers  and  carrybacks. 

(A)  Loss  carryovers  to  new  target 
taxable  years. 

(B)  Loss  carrybacks  to  taxable  years 
of  old  target. 

(C)  Credit  carryovers  and  carrybacks. 
(3)  Procedure  for  transactions  in 

which  section  338(h)(10]  is  elected, 
(i)  [Reserved.] 
(j)  Examples. 

§  1.338(h)(t0)-l    Elective  recognition  by 
selling  consolidated  group  of  deemed 
sale  gain  or  loss  on  target's  assets. 

(a)  Scope. 

(b)  Nomenclature. 

(c)  Definitions. 

(1)  Section  338(h)(10)  target. 

(2)  Section  338(h)(10)  target  affiliate. 

(3)  Selling  consolidated  group. 

(d)  Section  338(h)(10)  election. 

(1)  In  general. 

(2)  Simultaneous  joint  election 
requirement. 

(3)  Delayed  elections, 
(i)  In  general. 

(ii)  Time  for  filing. 

(e)  Consequences  of  section  338(h)(10) 
election. 

(1)  Taxable  sale  of  all  T  assets. 

(2)  Nonrecognition  treatment  for  T 
stock. 

(i)  General  rule, 
(ii)  Example. 

(3)  Deemed  section  332  liquidation  for 
T. 

(4)  Treatment  of  unacquired  T  stock, 
(i)  Nonrecognition  treatment. 

(ii)  Basis  to  K. 

(iii)  Basis  to  S  group. 

(iv)  Net  fair  market  value. 

(5)  Cross-references. 

(f)  Deemed  sale  price. 

(1)  General  rule. 

(2)  Formula. 

(3)  Cross-reference. 

(g)  Examples. 

(h)  Inapplicability  of  provisions.  . 

§  1.338(i)-l    Effective  dates. 

(a)  In  general. 

(b)  MADSP. 

§  1.338-1    Election*  under  section  338. 

(a)  Scope.  This  section  prescribes 
rules  relating  to  elections  under  section 
338.  Paragraphs  (c)(6).  (e),  and  (g)  of  this 
section  do  not  apply  to  a  target  for 
which  a  section  338(h)(10]  election  is 
made. 

(b)  Nomenclature.  For  purposes  of  the 
regulations  under  section  338  (except  as 
otherwise  provided): 

(1)  T  is  a  domestic  corporation  that 
has  only  one  class  of  stock  outstanding. 

(2)  P  is  a  domestic  corporation  that 
purdiases  stock  of  T  in  a  qualified  stock 
purchase. 
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(3)  The  P  group  is  an  afHliated  group 
of  which  Pisa  member. 

(4)  Pi,  P2,  etc.,  are  domestic 
corporations  that  are  members  of  the  P 
group. 

(5)  Tl.TZ.  etc..  are  domestic 
corporations  that  are  target  affiliates  of 
T.  These  corporations  (Tl.  T2,  etc.)  have 
only  one  class  of  stock  outstanding  and 
may  also  be  targets. 

(6)  S  is  a  domestic  corporation 
(unrelated  to  P  and  B)  that  owns  T  prior 
to  the  purchase  of  T  by  P.  (S  is  referred 
to  in  cases  in  which  it  is  appropriate  to 
consider  the  effects  of  having  all  of  the 
outstanding  stock  of  T  owned  by  a 
domestic  corporation.) 

(7)  A.  a  U.S.  resident  or  citizen,  is  an 
individual  (unrelated  to  P  and  B)  who 
owns  T  prior  to  the  piu-chase  of  T  by  P. 
(A  is  referred  to  in  cases  in  which  it  is 
appropriate  to  consider  the  effects  of 
having  all  of  the  outstanding  stock  of  T 
owned  by  an  individual  who  is  a  U.S. 
resident  or  citizen.  Ownership  of  T  by  A 
and  ownership  of  T  by  S  are  mutually 
exclusive  circumstances.) 

(8)  B.  a  U.S.  resident  or  citizen,  is  an 
individual  (unrelated  to  T,  S.  and  A) 
who  owns  the  stock  of  P. 

(9)  F,  used  as  a  prefix  with  the  other 
terms  in  this  paragraph  (b),  connotes 
foreign,  rather  than  domestic,  status.  For 

.  example.  FT  is  a  foreign  corporation  (as 
deRned  in  section  7701(a)(5))  and  FA  is 
an  individual  other  than  a  U.S.  citizen  or 
resident. 

(10)  CFC,  used  as  a  prefix  with  the 
other  terms  in  this  paragraph  (b) 
referring  to  a  corporation,  connotes  a 
controlled  foreign  corporation  (as 
defmed  in  section  957,  taking  into 
account  section  953(c)).  A  corporation 
identified  with  the  prefix  F  may  be  a 
controlled  foreign  corporation.  The 
prefix  CFC  is  used  when  the 
corporation's  status  as  a  controlled 
foreign  corporation  is  significant. 

(c)  Definitions.  For  purposes  of  the 
regulations  under  section  338  [except  as 
otherwise  provided): 

(1)  Acquisition  date.  The  term 
"acquisition  date"  has  the  same 
meaning  as  in  section  338(h)(2). 

(2)  Affiliated  group.  The  term 
"affiliated  group"  has  the  same  meaning 
as  in  section  338(h)(5].  Corporations  are 
a^iliated  on  any  day  they  are  members 
of  an  a^iliated  group. 

(3)  Common  parent  The  term 
"common  parent"  has  the  same  meaning 
as  in  section  1504. 

(4)  Consistency  period.  The 
"consistency  period"  is  the  period 
described  in  section  338(h)(4)(A)  unless 
extended  pursuant  to  S  1.338-4(j)(l). 

(5)  Domestic  corporation.  A 
"domestic  corporation"  is  a 
corporation — 


(i)  That  is  domestic  within  the 
-meaning  of  section  7701(a)(4)  or  that  is 
treated  as  domestic  for  purposes  of 
subtitle  A  of  the  Code  [e.g.,  to  which  an 
Election  under  section  953(d)  or  1504(d) 
applies),  and 

(ii)  That  is  not  a  DISC  a  corporation 
described  in  section  124B(e),  or  a 
corporation  to  which  an  election  under 
section  936  applies. 

(6)  Old  target 's  final  return.  "Old 
target's  final  return"  is  the  income  tax 
return  of  old  target  for  the  taxable  year 
ending  at  the  close  of  the  acquisition 
date  that  includes  the  deemed  sale  of 
assets  under  section  338.  If  the 
disaffiliation  rule  of  paragraph  (e)(2)(i) 
of  this  section  applies,  target's  "deemed 
sale  return"  is  considered  old  target's 
final  return. 

(7)  Purchasing  corporation.  The  term 
"purchasing  corporation"  has  the  same 
meaning  as  in  section  338(d)(1).  Unless 
otherwise  provided,  any  reference  to  the 
purchasing  corporation  is  a  reference  to 
all  members  of  the  affiliated  group  of 
which  the  purchasing  corporation  is  a 
member.  See  section  338(h)  (5)  and  (8). 

(8)  Qualified  stock  purchase.  The 
"qualified  stock  purchase"  has  the  same 
meaning  as  in  section  338(d)(3). 

(9)  Related  persons.  Two  persons  are 
related  if  stock  in  a  corporation  owned 
by  one  of  the  persons  would  be 
attributed  under  section  318(a)  (other 
than  section  318  (a)(4))  to  the  other. 

(10)  Section  338  election.  A  "section 
338  election"  is  an  election  to  apply 
section  338(a)  to  target.  A  section  338 
election  may  be  made  by  filing  a 
statement  of  section  338  election  (Form 
8023)  pursuant  to  S  1.338-l(d). 

(11)  Section  338(h)(10)  election.  A 
"section  338(h)(10)  election"  is  an 
election  to  apply  section  338(h)(10)  to 
target.  A  section  338(h)(10)  election  may 
be  made  by  making  a  joint  election  for 
target  under  S  1.338(h)(10)-l. 

(12)  Selling  group.  The  "selling  group" 
is  the  affiliated  group  (as  defined  in 
section  1504)  that  is  eligible  to  file  a 
consolidated  return  that  includes  target 
for  the  acquisition  date  and  that  does 
not  have  a  target  as  common  parent  for 
the  taxable  year  including  the 
acquisition  date. 

(13)  Target;  old  target;  new  target. 
"Target"  is  the  target  corporation  as 
defined  in  section  338(d)(2).  "Old  target" 
refers  to  target  for  periods  ending  as  of 
the  close  of  the  date  of  target's  deemed 
sale  of  assets.  "New  target"  refers  to 
target  for  subsequent  periods. 

(14)  Target  affiliate.  The  term  "target 
affiliate"  has  the  same  meaning  as  in 
section  338(h)(6)  (applied  without 
section  338(h)(6)(B)(i)).  Thus,  a 
corporation  described  in  section 
338(h)(6)(B)(i)  is  considered  a  target 


affiliate  for  all  purposes  of  section  338.  (f 
a  target  affiliate  is  acquired  in  a 
qualified  stock  purchase,  it  is  also  a 
target. 

(15)  12-month  acquisition  period.  The 
"12-month  acquisition  period"  is  the 
period  described  in  section  338(h)(1). 
unless  extended  pursuant  to  %  1.338- 
4(j)(2). 

(d)  Time  and  manner  of  makmg 
election.  The  purchasing  corporation 
makes  a  section  338  election  for  target 
by  filing  a  statement  of  section  338 
election  on  Form  8023  not  later  than  the 
15th  day  of  the  9th  month  beginning 
after  the  month  in  which  the  acquisition 
date  occurs.  The  statement  must  contain 
such  information  and  be  filed  in  the 
manner  specified  in  the  form  and  its 
instructions.  A  single  Form  8023  may  be 
filed  for  any  targets  acquired  by  the 
purchasing  corporation  from  a  single 
affiliated  group,  provided  a  separate 
Form  8023  could  be  filed  timely  for  each 
target. 

(e)  Returns  including  tax  liability 
from  deemed  sale — (1)  In  general. 
Except  as  provided  in  paragraph  (e)(2) 
of  this  section,  any  tax  liability  resulting 
from  the  deemed  sale  of  assets  under 
section  338  is  included  in  the  final  return 
of  old  target  filed  for  old  target's  taxable 
year  that  ends  on  the  acquisition  date.  If 
old  target  is  the  common  parent  of  an 
affiliated  group,  the  final  return  may  be 
a  consolidated  return  (any  such 
consolidated  return  must  also  include 
any  tax  liability  from  any  deemed  sales 
under  section  338  of  subsidiaries  in  the 
consolidated  group  that  have  the  same 
acquisition  date  as  old  target  and  that 
are  acquired  by  the  purchasing 
corporation). 

(2)  Old  target 's  final  taxable  year 
otherwise  included  in  consolidated 
return  of  selling  group — (i)  General  rule. 
If  target  is  includable  in  a  consolidated 
return  filed  by  the  selling  group  for  a 
period  that  includes  the  acquisition  date, 
old  target  is  disaffiliated  from  that  group 
immediately  before  its  deemed  sale  of 
assets  under  section  338  and  must  file  a 
final  return  including  only  the  items 
resulting  from  the  deemed  sale  and  the 
carryover  items  specified  in  paragraph 
(e)(2)(iii)  of  this  section  ("deemed  sale 
return").  The  deemed  sale  occurs  at  the 
close  of  the  acquisition  date  and  is  the 
last  transaction  of  old  target.  Any 
transactions  of  old  target  occurring  on 
the  acquisition  date  other  than  the 
deemed  sale  are  reported  in  the  selling 
group's  consolidated  return.  A  deemed 
sale  return  includes  a  "combined  return" 
as  defined  in  paragraph  (e)(3)  of  this 
section. 

(ii)  Separate  taxable  year.  The 
deemed  sale  of  old  target  reported  in  the 


141» Fedefal  Register  /  Vol.  57.  No.  9  /  Tuesday.  January  14.  1992  /  Proposed  Rules 


deemed  sale  return  under  this  paragraph 
(e](2]  occurs  in  a  separate  taxable  year, 
except  that  the  sale  is  treated  as 
occurring  in  the  same  taxable  year  of 
target  as  is  represented  by  the  selling 
group's  consolidated  return  (for  the 
period  including  the  acquisition  date)  for 
purposes  of  determining  the  number  of 
years  in  a  carryover  or  carryback 
period. 

(iii)  Carryover  and  carryback  of  tax 
attributes.  Target's  attributes  may  be 
carried  over  to,  and  carried  back  from, 
the  deemed  sale  return  under  the  rules 
applicable  to  a  corporation  that  ceases 
to  be  a  member  of  a  consolidated  group. 

(iv)  Old  target  is  a  component 
member  of  purchasing  corporation 's 
controlled  group.  For  purposes  of  its 
deemed  sale  return,  target  is  a 
component  member  of  the  controlled 
group  of  corporations  including  the 
purchasing  corporation  unless  target  is 
treated  as  an  excluded  member  under 
section  1563(b)(2). 

(3)  Combined  deemed  sale  return — (i) 
General  rule.  Under  section  338(h)(15),  a 
combined  deemed  sale  return 
("combined  return")  may  be  filed  for  all 
targets  from  a  single  selling 
consolidated  group  (as  deflned  in 
S  1.338(h)(10)-l(c)(3))  that  are  acquired 
by  the  purchasing  corporation  on  the 
same  acquisition  date  and  that 
otherwise  would  be  required  to  file 
separate  deemed  sale  returns.  The 
combined  return  must  include  all  such 
targets.  For  example,  T  and  Tl  may  be 
included  in  a  combined  return  if— 

(A)  T  and  Tl  are  directly  owned 
subsidiaries  of  S, 

(B)  S  is  the  common  parent  of  a 
consolidated  group,  and 

(C)  P  makes  qualified  stock  purchases 
of  T  and  Tl  on  the  same  acquisition 
date. 

(ii)  Cain  and  loss  offsets.  Gains  and 
losses  recognized  on  the  deemed  sale  of 
assets  by  targets  included  in  a  combined 
return  are  treated  as  the  gains  and 
losses  of  a  single  target.  In  addition,  loss 
carryovers  of  a  target  that  were  not 
subject  to  the  separate  return  limitation 
year  restrictions  ("SRLY  restrictions")  of 
the  consolidated  return  regulations 
while  that  target  was  a  member  of  the 
selling  consohdated  group  may  be 
applied  without  limitation  to  the  gains  of 
other  targets  included  in  the  combined 
return.  If,  however,  a  target  has  losS 
CBTyovers  that  were  subject  to  the 
SRLY  restrictions  while  that  target  was 
a  member  of  the  selling  consolidated 
group,  the  use  of  those  losses  in  the 
combined  return  continues  to  be  subject 
to  those  restrictions,  applied  in  the  same 
manner  as  if  the  combined  return  were  a 
consolidated  return.  A  similar  rule 
applies  to  tax  credits. 
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(iii)  Procedure  for  filing  a  combined 
return.  A  combined  return  is  made  by 
filing  a  single  corporation  income  tax 
return  in  lieu  of  separate  deemed  sale 
returns  for  all  targets  required  to  be 
included  in  the  combined  return.  The 
combined  return  reflects  the  deemed 
sales  of  all  targets  required  to  be 
inchided  in  the  combined  return.  If  the 
targets  included  in  the  combined  return 
constitute  a  single  affiliated  group 
within  the  meaning  of  section  1504(a), 
the  income  tax  return  is  signed  by  an 
o^icer  of  the  common  parent  of  that 
group.  Otherwise,  the  return  must  be 
signed  by  an  officer  of  each  target 
included  in  the  combined  return.  Rules 
similar  to  the  rules  in  9  1.1502-75(j) 
apply  for  purposes  of  preparing  the 
combined  return.  The  combined  return 
must  include  an  attachment  prominently 
identified  as  an  "ELECTION  TO  FILE  A 
COMBINED  RETURN  UNDER  SECTION 
338{h)(15)."  The  attachment  must— 

(A)  Contain  the  name,  address,  and 
employer  identification  number  of  each 
target  required  to  be  included  in  the 
combined  return, 

(B)  Contain  the  following  declarati(Hi 
(or  a  substantially  similar  declaration): 
•EACH  TARGET  IDENTIFIED  IN  THIS 
ELECTION  TO  FILE  A  COMBINED 
RETURN  CONSENTS  TO  THE  FILING 
OF  A  COMBINED  RETURN."  and 

(C)  For  each  target,  be  signed  by  a 
person  who  states  under  penalties  of 
perjury  that  he  or  she  is  authorized  to 
act  on  behalf  of  such  target. 

(4)  Deemed  sale  excluded  from 
purchasing  corporation's  consolidated 
return.  Any  tax  liability  resulting  from 
the  deemed  sale  of  target  assets  under 
section  338  may  not  be  included  in  any 
consolidated  return  of  any  affiliated 
group  that  includes  the  purchasing 
corporation. 

(5)  Due  date  for  old  target's  final 
return — (i)  General  rule.  Old  target's 
final  return  is  generally  due  on  the  15th 
day  of  the  third  calendar  month 
following  the  month  in  which  the 
acquisition  date  occurs.  See  section  6072 
(time  for  filing  income  tax  returns). 

(ii)  Application  of§  1.1502-76  (c)—{A) 
In  general.  Section  1.1502-76(c)  applies 
to  old  target's  final  return  if  old  target 
was  a  member  of  a  selling  group  that  did 
not  file  consolidated  returns  for  the 
taxable  year  of  the  common  parent  that 
precedes  the  year  that  includes  old 
target's  acquisition  date.  If  the  selling 
group  has  not  filed  a  consolidated  return 
that  includes  old  target's  taxable  period 
that  ends  on  the  acquisition  date,  target 
may,  on  or  before  the  final  return  due 
date  (including  extensions),  either — 

[1]  File  a  deemed  sale  return  on  the 
assumption  that  the  selling  group  will 
file  the  consolidated  return,  or 


{2)  File  a  return  for  so  much  of  dd 
target's  taxable  period  as  ends  at  the 
close  of  the  acquisition  date  on  the 
assumption  that  the  consolidated  return 
will  not  be  filed. 

See  8 1.1502-76(c)(2).  For  purposes  of 
applying  8  1.1502-76(c)(2),  an  extension 
of  time  to  file  old  target's  final  return  is 
considered  to  be  in  effect  until  the  last 
date  for  making  the  election  under 
section  338. 

(B)  Erroneous  filing  of  deemed  sale 
return.  If,  pursuant  to  this  paragraph 
(e](5)(ii),  target  files  a  deemed  sale 
return  but  the  selling  group  does  not  file 
a  consolidated  return,  target  must  file  a 
substituted  return  for  old  target  not  later 
than  the  due  date  (including  extensions) 
for  the  return  of  the  common  parent  with 
which  old  target  would  have  been 
included  in  the  consolidated  return.  The 
substituted  return  is  for  so  much  of  old 
target's  taxable  year  as  ends  at  the  close 
of  the  acquisition  date.  Under  8 1-1502- 
76(c)(2),  the  deemed  sale  return  is  not 
considered  a  return  for  purposes  of 
section  6011  (relating  to  the  general 
requirement  (rf  filing  a  return)  if  a 
substitufed  return  must  be  filed. 

(C)  Erroneous  filing  of  return  for 
regular  tax  year.  If,  pursuant  to  this 
para^aph  (e)(5)(ii),  target  files  a  return 
for  so  much  kA  old  target's  regular 
taxable  year  as  ends  at  the  dose  of  the 
acquisition  date  but  the  selling  group 
files  a  consolidated  return,  tai:get  must 
file  an  amended  return  for  old  tai^t  not 
later  than  the  due  date  (including 
extensions)  for  the  selling  group's 
consolidated  return.  (The  amended 
return  is  a  deemed  sale  return.) 

(D)  Last  date  for  payment  of  tax.  If 
either  a  substituted  or  amended  final 
return  of  old  target  is  filed  pursuant  to 
this  paragraph  (e)(5)(ii),  the  last  date 
prescribed  for  payment  of  tax  is  the 
final  return  due  date  (as  defined  in 
paragraph  (e)(5)(i)  of  this  section). 

(6)  Examples.  This  paragraph  (e)  may 
be  illustrated  by  the  following  examples: 

Example  1.  (a)  S  is  the  common  parent  of  a 
consolidated  group  that  includes  T.  The  S 
group  files  calendar  year  consolidated 
returns.  At  the  close  of  June  30, 1993.  P  makes 
a  qualified  stock  purchase  of  T  from  S.  P 
makes  a  section  338  election  for  T,  and  the 
deemed  sale  of  Ts  assets  occurs  as  of  the 
close  of  Ts  acquisition  date  ({une  30). 

(b)  T  is  considered  disaffiliated  for 
purposes  of  reporting  the  deemed  sale. 
Accordingly,  T  is  included  in  the  S  group's 
consolidated  return  through  T's  acquisition 
date  except  that  the  tax  liability  resuhing 
from  the  deemed  sale  of  assets  is  reported  in 
a  separate  deemed  sale  return  of  T.  Provided 
that  T  is  not  treated  as  an  excluded  member 
under  section  1563(b)(2),  T  is  a  component 
member  of  Fs  controlled  group  for  the 
taxable  year  represented  by  'he  deemed  sale. 


and  the  taxal 
available  in  c 
sale  return  m 

(c)lfPpur( 
on  June  30, 1{ 
same.  See  pa: 

Example  2. 
Example  1,  e: 
file  consclids 
separate  retu 
)une  30, 1993, 
sale. 
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and  the  taxable  income  bracket  amount* 
available  in  calculating  tax  on  the  deemed 
Bale  return  must  be  limited  accordingly. 

(c)  If  P  purchased  the  stock  of  T  at  10  a.m. 
on  June  30. 1993,  the  results  would  be  the 
same.  See  paragraph  (e)(2)(i]  of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  the  S  group  does  not 
file  consolidated  returns.  T  must  Hie  a 
separate  return  for  its  taxable  year  ending  on 
June  30, 1993,  which  includes  the  deemed 
sale. 

(f)  Wa/Ver— (1)  Certain  additions  to 
tax.  An  addition  to  tax  or  additional 
amount  (addition)  under  Subchapter  A 
of  Chapter  68  arising  on  or  before  the 
last  day  for  making  the  election  under 
section  338,  by  reason  of  circumstances 
that  would  not  exist  but  for  an  election 
under  section  338,  is  waived  if— 

(i)  Under  the  particular  statute  the 
addition  is  excusable  upon  a  showing  of 
reasonable  cause,  and 

(ii)  Corrective  action  is  taken  on  or 
before  the  last  day. 

The  Service  should  be  notified  at  the 
time  of  correction  [e.g.,  by  attaching  a 
statement  to  a  return  that  constitutes 
corrective  action)  that  the  waiver  rule  of 
this  paragraph  (f)  is  being  asserted. 

(2)  Elections  or  other  actions  required 
to  be  specified  on  a  timely  filed  return — 
(i)  In  general.  If  paragraph  (f)(1)  of  this 
section  applies  or  would  apply  if  there 
was  an  underpayment,  any  election  or 
other  action  that  must  be  specified  on  a 
timely  filed  return  for  the  taxable  period 
covered  by  the  late  Hied  return 
described  in  paragraph  (f)(1)  of  this 
section  is  considered  timely  if  specified 
on  a  late-filed  return  filed  on  or  before 
the  last  day  for  making  the  election 
under  section  338. 

(ii)  New  target  in  purchasing 
corporation's  consolidated  return.  If 
new  target  is  includible  for  its  first 
taxable  year  in  a  consolidated  return 
filed  by  the  affiUated  group  of  which  the 
purchasing  cooperation  is  a  member  on 
or  before  the  last  day  for  making  the 
election  under  section  338,  any  election 
or  other  action  that  must  be  specified  in 
a  timely  filed  return  for  new  target's  first 
taxable  year  (but  which  is  not  specified 
in  the  consolidated  return)  is  considered 
timely  if  specified  in  an  amended  return 
filed  on  or  before  such  last  day.  with  the 
Internal  Revenue  Service  Center  with 
which  the  consolidated  return  was  filed. 

(3)  Moot  return  not  required.  If  a 
timely  election  under  section  338  is 
made,  an  income  tax  return  need  not  be 
filed  for  th6  taxable  year  of  old  target 
which,  had  an  election  not  been  made, 
would  have  included  any  day  after  the 
acquisition  date. 

(4)  Examples.  This  paragraph  (f)  may 
be  illustrated  by  the  following  examples: 


Example  1.  T  is  an  unaffiliated  corporation 
with  a  tax  year  ending  March  31.  At  the  close 
of  Septembier  20. 1992.  P  makes  a  qualified 
stock  purchase  of  T.  P  does  not  file 
consolidated  returns.  P  makes  a  section  338 
election  for  T  on  or  before  June  15. 1993, 
which  causes  Ts  taxable  year  to  end  as  of 
the  close  of  September  20, 1992.  An  income 
tax  return  for  Ts  taxable  period  ending  on 
September  20, 1992,  was  due  on  December  15, 
1992.  Additions  to  tax  for  failure  to  file  a 
return  and  to  pay  tax  shown  on  a  return  will 
not  be  imposed  if  Ts  return  is  filed  and  the 
tax  paid  on  or  before  June  15, 1993.  (This 
waiver  applies  even  if  the  acquisition  date 
coincides  with  the  last  day  of  Ts  former 
taxable  year,  i.e.,  March  31, 1993.)  Interest  on 
any  underpayment  of  tax  for  old  Ts  short 
taxable  year  ending  September  20, 1992.  runs 
from  December  15. 1992.  A  statement 
indicating  that  the  waiver  rule  of  S  1.338-l{f) 
is  being  asserted  should  l>e  attached  to  Ts 
return. 

Example  2.  Assume  the  same  facts  as  in 
Example  J.  Assume  further  that  new  T  adopts 
the  calendar  year  by  filing,  on  or  before  June 
15, 1993.  its  first  return  (for  the  period 
beginning  on  September  21, 1992,  and  ending 
on  December  31, 1992)  indicating  that  a 
calendar  year  is  chosen.  See  1 1.338-2(d)(8). 
Any  additions  to  tax  or  amounts  described  in 
this  paragraph  (f)  which  arise  by  reason  of 
the  late  filing  of  a  return  for  the  period  ending 
on  DeceiAber  31, 1992,  are  waived,  because 
they  are  based  on  circumstances  that  would 
not  exist  but  for  the  section  338  election. 
Notwithstanding  this  waiver,  however,  the 
return  is  still  considered  due  March  15, 1993. 
and  interest  on  any  underpayment  runs  from 
that  date. 

Example  3.  Assume  the  same  facts  as  in 
Example  2.  except  that  Ts  former  taxable 
year  ends  on  October  31.  Although  prior  to 
the  election  of  T  had  a  return  due  on  )anuary 
15, 1993.  that  return  need  not  be  filed  because 
a  timely  election  under  section  338  was 
made.  See  paragraph  (f)(3]  of  this  section. 

(g)  Special  rules  for  foreign 
corporations  or  DlSCs—(l)  Elections  by 
certain  foreign  purchasing 
corporations. — (i)  General  rule.  A 
qualifying  foreign  purchasing 
corporation  is  not  required  to  file  a 
statement  of  section  338  election  for  a 
quaUfying  foreign  target  before  the 
earlier  of  3  years  after  the  acquisition 
date  and  the  180th  day  after  the  close  of 
the  purchasing  corporation's  taxable 
year  within  which  a  triggering  event 
occurs. 

(ii)  Qualifying  foreign  purchasing 
corporation.  A  purchasing  corporation  is 
a  "qualifying  foreign  purchasing 
corporation"  only  if,  during  the 
acquisition  period  of  a  qualifying  foreign 
target,  all  the  corporations  in  the 
purchasing  corporation's  affiliated  group 
are  foreign  corporations  that  are  not 
subject  to  United  States  tax. 

(iii)  Qualifying  foreign  target.  A  target 
is  a  "qualifying  foreign  target"  only  if 
target  and  its  target  affiliates  are  foreign 
corporations  that,  during  tai:get's 


acquisition  period,  are  not  subject  to 
United  States  tax  (and  will  not  become 
subject  to  United  States  tax  during  such 
period  by  reason  of  a  section  338 
election).  A  target  affiliate  is  taken  into 
account  for  purposes  of  the  preceding 
sentence  only  if,  during  target's  12- 
month  acquisition  period,  it  is  or 
becomes  a  member  of  the  affiliated 
group  that  includes  the  purchasing 
corporation. 

(iv)  Triggering  event.  A  triggering 
event  occurs  in  the  taxable  year  of  the 
qualifying  foreign  purchasing 
corporation  in  which  either  that 
corporation  or  any  corporation  in  its 
affiliated  group  becomes  subject  to  ' 
United  States  tax. 

(v)  Subject  to  United  States  tax.  For 
purposes  of  this  paragraph  (g)(1),  a 
foreign  corporation  is  considered 
"subject  to  United  States  tax" — 

(A)  For  the  taxable  year  for  which 
that  corporation  is  required  under 

S  1.6012-2(g)  (other  than  \  1.6012- 
2(g)(2)(i)(6)(2))  to  file  a  United  States 
income  tax  return,  or 

(B)  For  the  period  during  which  that 
corporation  is  a  controlled  foreign 
corporation,  a  passive  foreign 
investment  company  for  which  an 
election  under  section  1295  is  in  effect,  a 
foreign  investment  company,  or  a 
foreign  corporation  the  stock  ownership 
of  which  is  described  in  section 
552(a)(2). 

(2)  Acquisition  period.  For  purposes  of 
this  paragraph  (g),  the  term  "acquisition 
period"  means  the  period  beginning  on 
the  first  day  of  the  12-n:onth  acquisition 
period  and  ending  on  the  acquisition 
date. 

(3)  Statement  of  section  338  election 
may  be  filed  by  United  States 
shareholders  in  certain  cases.  The 
United  States  shareholders  (as  defined 
in  section  951(b))  of  a  foreign  purchasing 
corporation  that  is  a  controlled  foreign 
corporation  (as  defined  in  section  957 
(taking  into  account  section  953(c)))  may 
file  a  statement  of  section  338  election 
on  behalf  of  the  purchasing  corporation 
if  the  purchasing  corporation  is  not 
required  under  5  1.6012-2(g)  (other  than 
i  1.6012-2(g)(2)(i)(/))(2))  to  file  a  United 
States  income  tax  return  for  its  taxable 
year  that  includes  the  acquisition  date. 
Form  8023  must  be  filed  as  described  in 
the  form  and  its  instructions  and  also 
must  be  attached  to  the  Form  5471 
(information  return  with  respect  to  a 
foreign  corporation)  filed  with  respect  to 
the  purchasing  corporfftion  by  each 
United  States  shareholder  for  the 
purchasing  corporation's  taxable  year 
that  includes  the  acquisition  date  (or,  if 
paragraph  (g)(l)(i)  of  this  section  applies 
to  the  election,  for  the  purchasing 
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corporation's  taxable  year  within  which 
it  becomes  a  controlled  foreign 
corporation).  The  provisions  of  §  1.964- 
l(c]  (including  S  1.964-l(c)(7])  do  not 
apply  to  an  election  made  by  the  United 
States  shareholders. 

(4)  Notice  requirement  for  U.S. 
persons  holding  stock  in  foreign  target — 
(i)  Genera]  rule.  If  a  target  subject  to  a 
section  336  election  was  a  controlled 
foreign  corporation,  a  passive  foreign 
investment  company,  or  a  foreign 
personal  holding  company  at  any  time 
during  the  portion  of  its  taxable  year 
that  ends  on  its  acquisition  date,  the 
purchasing  corporation  must  deliver 
written  notice  of  the  election  (and  a 
copy  of  Foi  rn  8023,  its  attachments  and 
instructions]  to— 

(A)  Each  U.S.  person  (other  than  a 
member  of  the  affiliated  group  of  which 
the  purchasing  corporation  is  a  member 
("the  purchasing  group  menmber"]]  that, 
on  the  acquisition  date  of  the  foreign 
target,  holds  stock  in  the  foreign  target, 
and 

(B)  Each  U.S.  person  (other  than  a 
purchasing  group  jnember)  that  sells 
stock  in  the  foreign  target  to  a  group 
member  during  the  foreign  target's  12- 
month  acquisition  period. 

The  notice  requirement  of  this 
paragraph  (g)(4)  applies  only  where  the 
section  338  election  for  the  foreign  target 
affects  income,  gain,  loss,  deduction,  or 
credit  of  the  U.S.  person  described  in 
this  paragraph  (g)(4)(i)  under  section 
551,  951, 1248,  or  1293. 

(ii)  Form  of  notice.  The  notice  to  U.S. 
persons  most  be  identified  prominently 
as  a  notice  of  section  338  election  and 
must — 

•    (A)  Contain  the  name,  address,  and 
employer  identification  number  (if  any) 
of,  and  the  country  (and.  if  relevant,  the 
lesser  political  subdivision)  under  the 
laws  of  which  is  organized,  the 
purchasing  corporation  and  the  relevant 
target  [i.e..  target  the  stock  of  which  the 
particular  U.S.  person  held  or  sold  under 
the  circumstances  described  in 
paragraph  (g)(4](i)  of  this  section), 

(B)  Identify  those  corporations  as  the 
purchasing  corporation  and  the  foreign 
target,  respectively,  and 

(C)  Contain  the  following  declaration 
(or  a  substantially  similar  declaration): 
"THIS  DOCUMENT  SERVES  AS 
NOTICE  OF  AN  ELECTION  UNDER 
SECTION  338  FOR  THE  ABOVE  CITED 
FOREIGN  TARGET  THE  STOCK  OF 
WHICH  YOU  EITHER  HELD  OR  SOLD 
UNDER  THE  CIRCUMSTANCES 
DESCRIBED  IN  TREASURY 
REGULATIONS  9  1.338-l(g)(4)(i).  FOR 
POSSIBLE  UNITED  STATES  FEDERAL 
INCOME  TAX  CONSEQUENCES 
VNDER  SECTION  551, 951. 1248,  OR 
1293  OF  THE  INTERNAL  REVENUE 


CODE  OF  1986  THAT  MAY  APPLY  TO 
YOU,  SEE  TREASURY  REGULATIONS 
§  1.338-5(b).  YOU  MAY  BE  REQUIRED 
TO  ATTACH  THE  INFORMATION 
ATTACHED  TO  THIS  NOTICE  TO 
CERTAIN  RETURNS." 

(iii)  Timing  of  notice.  The  notice 
required  by  this  paragraph  (g)(4)  must  be 
delivered  to  the  U.S.  person  on  or  before 
the  later  of — 

(A)  The  120th  day  after  the  acquisition 
date  of  the  particular  target,  or 

(B)  The  day  on  which  Form  802^^  is 
filed. 

If  notice  is  delivered  by  United  States 
mail,  the  date  of  the  United  States 
postmark  is  deemed  to  be  the  date  of 
delivery. 

(iv)  Consequence  of  failure  to  comply. 
A  statement  of  section  338  election  is 
not  valid  if  timely  notice  is  not  given  to 
one  or  more  U.S.  persons  described  in 
paragraph  (g)(4)(i)  of  this  section.  If  the 
form  of  notice  fails  to  comply  with  all 
requirements  of  this  paragraph  (g)(4),  the 
section  338  election  is  valid,  but  the 
waiver  rule  of  paragraph  (f)(1)  of  this 
section  does  not  apply. 

(v)  Good  faith  effort  to  comply.  The 
purchasing  corporation  will  be 
considered  to  have  complied  with  this 
paragraph  (g)(4),  even  though  it  failied  to 
provide  notice  or  provide  timely  notice 
to  each  person  described  in  paragraph 
(g)(4)(i)  of  this  section,  if  the 
Commissioner  determines  that  the 
purchasing  corporation  tnade  a  good 
faith  effort  to  identify  and  provide 
timely  notice  to  those  U.S.  persons. 

§  1.338-2    Mscaiarwout  intwa  under 
MCttonast. 

(a)  Scope.  This  section  provides 
guidance  on  miscellaneous  issues  under 
section  338. 

(b)  Rules  relating  to  qualified  stock 
purchases — (1)  Purchasing  corporation 
requirement.  An  individual  cannot  make 
a  qualified  stock  purchase  of  target. 
Section  338(d)(3)  requires,  as  a  condition 
of  a  quaUfied  stock  purchase,  that  a 
corporation  purchase  the  stock  of  target 
If  an  individual  forms  a  corporation 
("new  P")  to  acquire  target  stock,  new  P 
can  make  a  qualified  stock  purchase  of 
target  if  new  P  is  considered  for  tax 
purposes  to  purchase  the  target  stock. 
Facts  that  may  indicate  that  new  P  does 
not  purchase  the  target  stock  include 
that  new  P  merges  downstream  into 
target,  liquidates,  or  otherwise  disposes 
of  the  target  stock  following  the 
purported  qualified  stock  purchase. 

(2)  Purchase — (i)  Definition.  The  tenn 
"purchase"  has  the  same  meaning  as  in 
section  338(h)(3). 

(ii)  Examples.  This  paragraph  (b)(2) 
may  be  illustrated  by  the  following 
examples: 


Example  1.  A.  who  owns  all  of  the  stock  of 
P  and  T,  sells  the  T  stock  to  P  for  cash.  A  is 
treated  under  section  304(a)(1)  as  receiving  a 
distribution  in  redemption  of  the  P  stock.  P  is 
treated  as  receiving  the  T  stock  as  a 
contribution  to  its  capital.  Under  section 
362(a)  and-S  1.304-2(a).  Fs  basis  in  the  T 
stock  is  determined  by  reference  to  A's 
adjusted  basis  in  the  stock.  Thus,  under 
section  338(h)(3)(A)(i).  P  is  not  considered  to 
have  acquired  the  T  stock  by  purchase. 

Example  2.  P  exchanges  cash  for  all  of  the 
stock  of  N,  a  newly  formed  corporation.  N 
was  formed  for  the  sole  purpose  of  acquiring 
all  of  the  T  stock  by  means  of  a  reverse 
subsidiary  cash  merger.  Prior  to  the  merger,  N 
conducted  no  activities  other  than  those 
required  for  the  merger.  Pursuant  to  the  plan. 
N  merges  into  T.  and  the  T  shareholders 
receive  cash  for  their  T  stock.  No  T 
shareholder  is  related  to  P,  and  no  group  of  T 
shareholders  controls  P  within  the  meaning  of 
section  304(c).  The  existence  of  N  is 
disregarded,  and  P  is  considered  to  acquire 
the  T  stock  directly  from  the  T  shareholders 
for  cash.  Thus.  P  is  considered  to  have 
acquired  the  T  stock  by  purchase. 

(3)  Date  of  purchase  from  related 
corporatiori—{i]  In  general.  Stock 
acquired  by  a  purchasing  corporation 
from  a  related  corporation  ("R")  is 
generally  not  considered  acquired  by 
purchase.  See  section  338(h)(3)(A)(iii). 
However,  if  section  338(h)(3)(C)  applies 
and  the  purchasing  corporation  is 
treated  as  acquiring  stock  by  purchase 
from  R,  solely  for  purposes  ol       j 
determining  when  the  stock  is  -y 
considered  acquired — 

(A)  Target  stock  acquired  from  R  is 
considered  to  have  been  acquired  by  the 
purchasing  corporation  on  the  day  on 
which  the  purchasing  corporation  is  first 
considered  to  own  that  stock  under 
section  318(a)  (other  than  sectimi 
318(a)(4)),  and 

(B)  If  such  stock  first  may  be 
considered  owned  by  the  purchasing 
corporation  on  more  than  one  date,  such 
stock  is  deemed  acquired  on  the  earliest 
date  first  to  the  extent  thereof,  then  on 
the  next  earliest  date,  and  so  on. 

(ii)  Examples.  This  paragraph  (b)(3) 
may  be  illustrated  by  the  following 
examples: 

Example  1.  (a)  On  January  1, 1994.  P 
purchases  75  percent  in  value  of  the  R  stock. 
On  that  date.  R  owns  4  of  the  100  shares  of  T 
stock.  On  )une  1. 1994.  R  acquires  an 
additional  16  shares  of  T  stock.  On  December 
1, 1994,  P  purchases  70  shares  of  T  stock  from 
an  unrelated  person  and  12  of  the  20  shares 
of  T  stock  held  l^R. 

(b)  Of  the  12  shares  of  T  stock  purchased 
by  P  from  R  on  December  1. 19^,  3  of  those 
shares  are  deemed  to  have  been  acquired  by 
P  on  January  1, 1994,  the  date  on  which  3  of 
the  4  shares  of  T  stock  held  by  R  on  that  date 
were  first  considered  owned  by  P  under 
sectiflo  n8(a)(2)(Q  (/.«..  4  x  .75).  The 
remaining  •  shares  of  T  stock  purcfaated  by  P 
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from  R  on  December  1, 1994;  are  deemed  to 
have  been  acquired  by  P  on  fune  1, 1994,  the 
date  on  which  an  additional  12  of  the  20 
shares  of  T  stock  owned  by  R  on  that  date 
were  first  considered  owned  by  P  under 
section  318(a)(2)(C)  [i.e.  (20  x  .75)  -3). 
Because  stock  acquisitions  by  P  sufficient  for 
a  qualified  stock  purchase  of  T  occur  within  a 
12-month  period  [i.e..  3  shares  constructively 
on  fanuary  1, 1994. 9  shares  constructively  on 
June  1, 1994,  and  70  shares  actually  on 
December  1, 1994).  a  qualified  stock 
purchases  is  made  on  December  1, 1994. 

Example  2.  (a)  On  February  1, 1993.  P 
acquires  25  percent  in  value  of  the  R  stock 
from  B  (the  sole  shareholder  of  P).  That  R 
stock  is  not  acquired  by  purchase.  See 
section  338(h)(3)(A)(iii].  On  that  date,  R  owns 
4  of  the  100  shares  of  T  stock.  On  June  1. 1993, 
P  purchases  an  additional  25  percent  in  value 
of  the  R  stock,  and  on  January  1, 1994,  P  . 
purchases  another  25  percent  in  value  of  the 
R  stock.  On  June  1, 1994,  R  acquires  an 
additional  16  shares  of  the  T  shock.  On 
December  1, 1994,  P  purchases  66  shares  of 
the  T  stock  from  an  unrelated  person  and  12 
of  the  20  shares  of  the  T  stock  held  by  R. 

(b)  Of  the  12  shares  of  the  T  stock 
purchased  by  P  from  R  on  December  1, 1994, 
2  of  those  shares  are  deemed  to  have  been 
acquired  by  P  on  June  1. 1993.  the  date  on 
which  2  of  the  4  shares  of  the  T  stock  held  by 
R  on  that  date  were  first  considered  owned 
by  P  under  section  318(a)(2HC)  (i.e..  4  x  .5). 
For  purposes  of  this  attribution,  the  R  stock 
need  not  be  acquired  by  P  by  purchase.  See 
section  338(h)(l].  (By  contrast,  the  acquisition 
of  the  T  stock  by  P  from  R  does  not  qualify  as 
a  purchase  unless  P  has  acquired  at  least  SO 
percent  in  value  of  the  R  stock  by  purchase. 
Section  338(h](3)(C)(i].)  Of  the  remaining  10 
shares  of  the  T  stock  purchased  by  P  from  R 
on  December  1, 1994, 1  of  those  shares  is 
deemed  to  have  been  acquired  by  P  on 
January  1. 1994,  the  date  on  whidi  an 
additional  1  share  of  the  4  shares  of  the  T 
stock  held  by  R  on  that  date  was  first 
considered  owned  by  P  under  section 
318(a)(2)(C)  [i.e..  (4  x  .75)  -2).  The  remaining 
9  shares  of  the  T  stock  purchased  by  P  from  R 
on  December  1, 1994,  are  deemed  to  have 
been  acquired  by  P  on  June  1, 1994,  the  date 
on  which  an  additional  12  shares  of  the  T 
stock  held  by  R  on  that  date  were  first 
considered  owned  by  P  under  section 
3-;.S(a)(2)(C)  (i.e.  (20  x  .75)  -3).  Because  a 
qualified  stock  purchase  of  T  by  P  is  made  on 
December  1, 1994,  only  if  all  12  shares  of  the 
T  stock  purchased  by  P  from  R  on  that  date 
ere  considered  acquired  during  a  12-month 
period  ending  on  that  date  (so  that,  in 
conjunction  with  the  68  shares  of  the  T  stock 
P  purchased  on  that  date  from  the  unrelated 
person,  60  of  T's  100  shares  are  acquired  by  P 
during  a  12-month  period)  and  because  2  of 
those  12  shares  are  considered  to  have  been 
acquired  by  P  more  than  12  months  before 
December  1, 1994  {i.e.,  on  June  1, 1993),  a 
qualified  stock  purchase  is  not  made.  (Under 
i  1.338-4(j)(2),  for  purposes  of  applying  the 
consistency  rules,  P  is  treated  as  making  a 
qualified  stock  purchase  of  T  if,  pursuant  to 
an  arrangement,  P  purchases  T  stock 
satisfying  the  requirements  of  section 
1504(a)(2)  over  a  period  of  more  than  12 
months.) 


Example  3.  Assume  the  same  facts  as  in 
Example  2,  except  that  on  February  1, 1903.  P 
acquires  25  percent  in  value  of  the  R  stock  by 
purchase.  The  mult  is  the  same  as  in 
Example  2. 

[A]  Acquisition  date  for  tiered 
targets— {i]  Stock  sold  in  deemed  asset 
sale.  If  an  election  under  section  338  is 
made  for  target,  old  target  is  deemed  to 
sell  target's  assets  and  new  target  is 
deemed  to  acquire  those  assets.  Under 
section  338(h)(3)(B),  new  target's 
deemed  ptirchase  of  stock  of  another 
-corporation  is  a  purchase  for  purposes 
of  section  338(d)(3)  on  the  acquisition 
date  of  target  If  new  target's  deemed 
purchase  causes  a  qualiHed  stock 
purchase  of  the  other  corporation  and  if 
a  section  338  election  is  made  for  the 
other  corporation,  the  acquisition  date 
for  the  other  corporation  is  the  same  as 
the  acquisition  date  of  target  However, 
the  deemed  sale  and  purchase  of  the 
other  corporation's  assets  is  considered 
to  take  place  instantaneously  after  the 
deemed  sale  and  purchase  of  target's 
assets. 

(ii)  Examples.  This  paragraph  (b)(4) 
may  be  illustrated  by  the  following 
examples: 

Example  1.  A  owns  all  of  the  T  stock.  T 
owns  50  of  the  100  shares  of  X  stock.  The 
other  50  shares  of  X  stock  are  o«vned  by 
corporation  Y,  which  is  unrelated  to  A,  T,  or 
P.  On  January  1, 1995,  P  makes  a  qualified 
stock  purchase  of  T  from  A  and  makes  a 
section  338  election  for  T.  On  December  1, 
1995,  P  purchases  the  SO  shares  of  X  stock 
held  by  Y.  A  qualified  stock  purchase  of  X  is 
made  on  December  1, 1995,  t>ecause  the 
deemed  purchase  of  50  shares  of  X  stock  by 
new  T  by  reason  of  the  section  338  election 
for  T  and  the  actual  purchase  of  50  shares  of 
X  stock  by  P  are  treated  as  purchases  made 
by  one  corporation.  Section  338(h)(8).  For 
purposes  of  determining  whether  those 
purchases  occur  within  a  12-month 
acquisition  period  as  required  by  section 
»338(d)(3).  T  is  deemed  to  purchase  its  stock 
on  Ts  acquisition  date,  i.e.,  January  1, 1995. 

Example  2.  On  January  1, 1994,  P  makes  a 
qualified  stock  purchase  of  T  and  makes  a 
section  338  election  for  T.  On  that  day,  T  sells 
all  of  the  stock  of  Tl  to  A.  Although  T  held  all 
of  the  Tl  stock  on  Ts  acquisition  date,  T  is 
not  considered  to  have  purchased  the  Tl 
stock  by  reason  of  the  section  338  election  for 
T.  In  order  for  T  to  be  treated  as  purchasing 
the  Tl  stock.  T  must  hold  the  Tl  stock  when 
Ts  deemed  sale  of  assets  occurs  pursuant  to 
section  33S(a].  The  deemed  sale  of  assets  is 
considered  the  last  transaction  of  old  T  at  the 
close  of  Ts  acquisition  date.  Accordingly,  the 
Tl  stock  actually  disposed  of  by  T  on  the 
acquisition  date  is  not  included  in  the 
deemed  sale  of  assets.  Thus.  T  does  not  make 
a  qualified  stock  purchase  of  Tl. 

(5)  Effect  of  redemptions — (i)  General 
rule.  Except  as  provided  in  this 
paragraph  (b)(5).  a  qualiHed  stock 
purchase  is  made  on  the  first  day  on 
lAhich  the  percentage  ownership 


requirements  of  section  338(d)(3)  are 
satisfied  by  reference  to  target  stock 
that  is  both  (A)  held  on  that  day  by  the 
purchasing  corporation  and  (B) 
purchased  by  the  purchasing 
corporation  during  the  12-month  period 
ending  on  that  day. 

(ii)  Redemptions  from  persons 
unrelated  to  the  purchasing  corporation. 
Target  stock  redemptions  from  persons 
unrelated  to  the  purchasing  corporation 
that  occur  at  any  time  before  the  close 
of  the  12-month  acquisition  period  are 
taken  into  account  as  reductions  in 
target's  outstanding  stock  for  purposes 
of  determining  whether  target  stock 
purchased  by  the  purchasing 
corporation  in  the  12-month  acquisition 
period  satisfies  the  percentage 
ownership  requirements  of  section 
338(d)(3). 

(iii)  Redemptions  from  the  purchasing 
corporation  or  related  persons  during 
12-month  acquisition  period — (A) 
General  rule.  For  purposes  of  the 
percentage  ownership  requirements  of 
section  338(d)(3),  a  redemption  of  target 
stock  during  the  12-month  acquisition 
period  from  the  purchasing  corporation 
or  trom  any  person  related  to  the 
purchasing  corporation  is  not  taken  into 
account  as  a  reduction  in  target's 
outstanding  stock. 

(B)  Exception  for  certain  redemptions 
from  related  corporations.  A  redemption 
of  target  stock  during  the  12-month 
acquisition  period  from  a  corporation 
related  to  the  purchasing  corporation  is 
taken  into  accoimt  as  a  reduction  in 
target's  outstanding  stock  to  the  extent 
that  the  redeemed  stock  would  have 
been  considered  purchased  by  the 
purchasing  corporation  (by  reason  of 
secHon  338(h)(3)(C))  during  the  12-month 
acquisition  perioid  if  the  redeemed  stock 
had  been  acquired  by  the  purchasing 
corporation  from  the  related  corporation 
on  the  day  of  the  redemption.  See 
paragraph  (b)(3)  of  this  section. 

(iv)  Examples.  This  paragraph  (b)(5} 
may  be  illustrated  by  the  following 
examples: 

Example  1.  OSP  on  slock  purchase  data: 
redemption  from  unrelated  person  during  12- 
month  period.  A  owns  all  100  shares  of  T 
stock.  On  January  1, 1994,  P  purchases  40 
shares  of  the  T  stock  from  A.  On  July  1, 1994, 
T  redeems  25  shares  from  A.  On  December  1, 
1994.  P  purchases  20  shares  of  the  T  stock 
from  A.  P  makes  a  qualified  stock  purchase  of 
T  on  December  1. 1994,  because  the  60  shares 
of  T  stock  purchased  by  P  within  the  12- 
month  period  ending  on  that  date  satisfy  the 
80-percent  ownership  requirements  of  section 
338(d)(3)  [i.e.,  80/75  shares),  determined  by 
taking  into  account  the  redemption  of  25 
shares. 

Example  Z  OSP  on  stock  redemption  date: 
redemption  from  unrelated  person  during  12- 
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month  period.  The  facts  are  the  same  as  in 
Example  1.  except  that  P  purchases  60  shares 
of  T  slock  on  January  1, 1994,  and  none  on 
December  1. 1994.  P  makes  a  qualified  stock 
purchase  of  T  on  July  1. 1994.  because  that  is 
the  first  day  on  which  the  T  stock  purchased 
by  P  within  the  preceding  12-month  period 
satisfies  the  80-percent  ownership 
requirements  of  section  338(d)(3)  [i.e..  60/75 
shares),  determined  by  taking  into  account 
the  redemption  of  25  shares. 

Example  3.  Redemption  from  unrelated 
person  more  than  12  months  before  stock 
purchase.  A  owns  all  100  shares  of  T  stock. 
On  January  1, 1994,  T  redeems  25  of  its 
shares.  On  January  15. 1995.  P  purchases  60 
shares  of  T  stock  from  A.  P  makes  a  qualified 
stock  purchase  of  T  on  January  15, 1995.  The 
60  shares  of  T  stock  purchased  by  P  within 
the  12-month  period  ending  on  that  date 
satisfy  the  80-percent  ownership 
requirements  of  section  338(d)(3)  [i.e..  60/75 
shares),  determined  by  taking  into  account 
the  redemption  of  25  shares.  It  is  irrelevant 
that  the  redemption  occurred  before  the  12- 
month  acquisition  period. 

Example  4.  Redemption  from  unrelated 
person  more  than  12  months  after  stock 
purchase.  The  facts  are  the  same  as  in 
Example  3,  except  that  the  redemption  occurs 
on  April  1. 1996.  P  does  not  make  a  qualified 
stock  purchase  of  T  on  April  1. 1996.  The  80- 
percent  ownership  requirements  of  section 
338(d)(3)  are  not  satisfied  on  that  date  by 
reference  to  T  stock  that  was  purchased 
during  the  preceding  12  months,  because  such 
stock  represents  only  60  percent  of  the  T 
stock  [i.e..  60/100  shares),  determined 
without  taking  into  account  the  redemption  of 
25  shares.  (Under  S  1.33S-4(j)(2),  for  purposes 
of  applying  the  consistency  rules.  P  is  treated 
as  making  a  qualified  stock  purchase  of  T  if. 
pursuant  to  an  arrangement.  P  purchases  T 
stock  satisfying  the  requirements  of  section 
1504(a)(2)  over  a  period  of  more  than  12 
months.) 

Example  5.  Redemption  from  purchasing 
corporation  not  taken  into  account.  On 
December  15, 1993.  T  redeems  30  percent  of 
its  stock  from  P.  The  redeemed  stock  was 
held  by  P  for  several  years  and  constituted 
P's  total  interest  in  T.  On  December  1. 1994,  P 
purchases  the  remaming  T  stock  from  A.  P 
does  not  make  a  qualified  stock  purchase  of 
T  on  December  1. 1994.  For  purposes  of  the 
80-percent  ownership  requirements  of  section 
338(d)(3).  the  redemption  of  P's  T  stock  on 
December  15. 1993.  is  not  taken  into  account 
as  a  reduction  in  Ts  outstanding  stock. 

Example  6.  Redemption  from  related 
person  taken  into  account.  On  January  1, 
1995,  P  purchases  60  of  the  100  shares  of  X 
slock.  On  that  date,  X  owns  40  of  the  100 
shares  of  T  stock.  On  April  1. 1995.  T  redeems 
X's  T  stock  and  P  purchases  the  remaining  60 
shares  of  T  stock  from  an  unrelated  person. 
For  purposes  of  the  80-percent  ownership 
requirements  of  section  338  (d)  (3),  the 
redemption  of  the  T  stock  from  X  (a  person 
related  to  P)  is  taken  into  account  as  a 
reduction  in  Ts  outstanding  stock.  If  P  had 
purchased  the  40  redeemed  shares  from  X  on 
April  1. 1995.  all  40  of  the  shares  would  have 
been  considered  purchased  (by  reason  of 
section  338(h)(3)(C)(i))  during  the  12-month 
period  ending  on  April  1, 1995  (24  of  the  40 


shares  would  have  been  considered 
purchased  by  P  on  January  1. 1995.  and  the 
remaining  16  shares  would  have  been 
considered  purchased  by  P  on  April  1. 1995). 
See  paragraph  (b)(3)  of  this  section. 
Accordingly,  P  makes  a  qualified  stock 
purchase  of  T  on  April  1. 1995.  because  the  60 
shares  of  T  stock  purchased  by  P  on  that  date 
satisfy  the  80-percent  ownership 
requirements  of  section  338(d)(3)  [i.e..  60/60 
shares),  determined  by  taking  into  account 
the  redemption  of  40  shares. 

(c)  Effect  of  post-acquisition  events  on 
eligibility  for  section  338  election — (1) 
Post-acquisition  elimination  of  target,  (i) 
'The  purchasing  corporation  may  make 
an  election  under  section  338  for  target 
after  target  is  liquidated  on  or  after  the 
acquisition  date.  If  target  liquidates  on 
the  acquisition  date,  the  liquidation  is 
considered  to  occur  on  the  following  day 
and  immediately  after  new  target's 
deemed  purchase  of  assets.  The 
purchasing  corporation  may  also  make 
an  election  under  section  338  for  target 
after  target  is  merged  into  another 
corporation,  or  otherwise  disposed  of  by 
the  purchasing  corporation  provided 
that,  under  the  facts  and  circumstances, 
the  purchasing  corporation  is  considered 
for  tax  purposes  as  the  purchaser  of  the 
target  stock. 

(ii]  This  paragraph  (c)(1)  may  be 
illustrated  by  the  following  examples: 

Example  1.  On  January  1, 1995.  P  makes  a 
qualified  stock  purchase  of  T.  On  June  1, 
ir'.S.  P  sells  the  T  stock  to  an  unrelated 
person.  Assuming  that  P  is  considered  for  tax 
purposes  as  the  purchaser  of  the  T  stock.  P 
remains  eligible,  after  June  1. 1995,  to  make  a 
section  338  election  for  T. 

Example  2.  On  January  1. 1995,  P  makes  a 
qualified  stock  purchase  of  T.  On  that  date,  T 
owns  the  stock  of  Tl.  On  March  1, 1995.  T 
sells  the  Tl  stock  to  an  unrelated  person.  On 
April  1. 1995,  P  makes  a  section  338  election 
for  T.  Notwithstanding  that  the  Tl  stock  was 
sold  on  March  lvl995.  the  section  338 
election  for  T  on  April  1, 1995.  results  in  a 
qualified  stock  purchase  by  T  of  Tl  on 
January  1. 1995.  See  paragraph  (b)(4)(i]  of  this 
section.  -• 

(2)  Post-acquisition  elimination  of  the 
purchasing  corporation.  An  election 
under  section  338  may  be  made  for 
target  after  the  purchasing  corporation 
is  liquidated  or  merged  into  another 
corporation  in  a  transaction  described  in 
section  381(a)  provided  that  the 
purchasing  corporation  is  considered  for 
tax  purposes  as  the  purchaser  of  the 
target  stock.  The  acquiring  corporation 
in  the  section  SSlla)*  transaction  may 
make  an  election  under  section  338  for 
target. 

(d)  Miscellaneous  matters  affecting 
new  target— {\)  Effect  of  old  target  tax 
liabilities.  For  purposes  of  subtitle  F  of 
the  Code,  new  target  is  treated  as  a 
continuation  of  old  target.  Thus,  new 


target  is  liable  for  old  target's  federal 
income  tax  liabilities,  including  tax 
liabilities  resulting  from  the  deemed 
asset  sale  and  those  tax  liabilities  of  the 
other  members  of  the  selling  group  of 
old  target  that  are  attributable  to 
taxable  years  in  which  those 
corporations  and  old  target  joined  in  a 
consolidated  return.  See  §  1.1502-6(a). 

(2)  Availability  of  recovery 
deductions.  New  target  generally  is 
permitted  to  take  recovery  deductions 
on  recovery  property  acquired  in  the 
deemed  purchase  of  assets,  and  may 
make  new  elections  under  section  168 
without  regard  to  the  elections  made  by 
old  target.  For  purposes  of  section  168, 
old  target  is  not  a  related  person  with 
respect  to  new  target. 

(3]  Effect  of  acquisition  of  partnership 
interest  in  deemed  purchase.  The 
provisions  of  subchapter  K  of  the  Code 
(relating  to  partners  and  partnerships), 
including  sections  743  and  754,  apply  as 
if  the  deemed  sale  and  purchase  under 
section  338(a)  were  an  actual  sale  and 
purchase. 

(4)  Employment  taxes.  Wages  earned 
by  the  employees  of  old  target  are 
considered  wages  earned  by  such 
employees  from  new  target  for  purposes 
of  sections  3101  and  3111  (Federal 
Insurance  Contributions  Act)  and 
section  3301  (Federal  Unemployment 
Tax  Act). 

(5)  Employee  plans.  Old  target  and 
new  target  are  treated  as  a  single 
employer  for  purposes  of  the  rules 
applicable  to  employee  benefit  plans 
(including  those  plans  described  in 
sections  79, 104, 105, 120, 125. 127,  and 
129),  qualified  pension,  profit-sharing, 
stock  bonus  and  annuity  plans  (sections 
401(a]  and  403(a)),  simplified  employee 
pensions  (section  408(k)),  and  tax 
qualified  stock  option  plans  (sections 
422  and  423). 

(6)  Application  of  mitigation 
provisions.  If  a  section  338(h)(10) 
election  is  not  made  for  target,  old  target 
and  new  target  are  treated  as  the  same 
taxpayer  for  purposes  of  sections  1311^ 
1314  (relating  to  the  mitigation  of  the 
effect  of  limitations). 

(7)  EINnot  affected.  New  target  must 
use  the  same  employer  identification 
number  old  target  used. 

(8)  New  target's  taxable  year  and 
method  of  accounting — (i)  Selection. 
Except  as  otherwise  provided  in  the 
Code  and  the  Income  Tax  Regulations, 
new  target  may  adopt,  without  obtaining 
prior  approval  from  the  Commissioner, 
any  taxable  year  that  meets  the 
requirements  of  section  441  and  any 
method  of  accounting  that  meets  the 
requirements  of  section  446. 
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(ii)  First  return  due  on  or  before 
certain  time.  Notwithstanding  \  1.411- 
lT(b)(2),  a  new  target  may  adopt  a 
taxable  year  for  which  the  first  return  is 
due  (not  including  extensions  of  time)  on 
or  before  the  last  day  for  making  the 
election  under  section  338  by  filing  its 
first  return  as  new  target  for  the  desired 
taxable  year  on  or  before  that  date. 

§1.33S-3   Otemed  salt  and  aggregata 
dMmad  Mi*  prica. 

(a)  Scope.  This  section  provides 
guidance  regarding  the  recognition  of 
gain  or  loss  on  the  deemed  sale  of  target 
affiliate  stock.  This  section  also 
provides  guidance  regarding  the 
determination  of  the  price  (the 
"aggregate  deemed  sale  price")  at  which 
old  target  is  treated  as  selling  its  assets 
in  the  section  338(a)(1)  deemed  sale  for 
purposes  of  determining  the  gain  or  loss 
recognized  by  target  in  the  deemed  sale. 
Notwithstanding  section  338(h)(6)(B)(ii), 
stock  held  by  a  target  affiliate  in  a 
foreign  corporation  or  in  a  corporation 
that  is  a  DISC  or  that  is  described  in 
section  1248(e)  is  not  excluded  from  the 
operation  of  section  338. 

(b)  Definitions.  Forpurposes  of  the 
regulations  under  section  338: 

(1)  ADSP.  The  "ADSP"  is  the 
aggregate  deemed  sale  price,  i.e.,  the 
price  at  which  target  is  deemed  to  have 
sold  all  of  its  assets  in  the  deemed  sale 
under  section  338(a)(1).  In  the  absence 
of  a  subscript.  "ADSF'  refers  to  ADSP 
for  Class  III  assets  only. 

(2)  Elective  ADSP  formula.  The 
"elective  ADSP  formula"  is  an  elective 
formula  prescribed  under  section 
338(h)(ll)  for  determining  the  ADSP. 
which  takes  into  account  liabilities  and 
other  relevant  items. 

(3)  Allocable  ADSP  amount.  The 
"allocable  ADSP  amount"  is  the  portion 
of  the  ADSP  as  calculated  under  the 
elective  ADSP  formula  that  is  allocable 
to  a  particular  target  asset.  Except  as 
provided  in  section  7701(g)  (relating  to 
fair  market  value  in  the  case  of 
nonrecourse  indebtedness),  the  ADSP  is 
allocated  among  target  assets  for  this 
purpose  in  accordance  with  the  rules  in 
§  1.338(b)-2T  (Without  regard  to 

§  1.338{b)-2T(c)(2)).  Deemed  sale  gain 
on  a  target  asset  under  the  elective 
ADSP  formula  is  computed  by  reference 
to  the  allocable  ADSP  amount  for  that 
asset. 

(4)  Deemed  sale  gain.  "Deemed  sale 
gain"  is  gain  (or  loss)  that  is  recognized 
in  the  section  338(a)(1)  deemed  sale. 

(5)  Classes  of  assets.  The  four  classes 
of  assets  are  defined  in  S  1.338(b)-2T(b). 

(c)  Deemed  sale  of  target  affiliate 
stock— {1)  In  general.  This  paragraph  (c) 
prescribes  rules  relating  to  the  treatment 
of  gain  or  loss  realized  on  the  deemed 


sale  of  stock  of  a  target  affiliate  where  a 
section  338  election  (but  not  a  section 
338(h)  (10)  election)  is  made  for  the 
target  affiliate.  For  purposes  of  this 
paragraph  (c),  the  definition  of  domestic 
corporation  in  S  1.338-l(c)(5)  is  applied 
without  the  exclusion  therein  for  DISCs, 
corporations  described  in  section 
1248(e),  and  corporations  to  which  an 
election  under  section  936  applies. 

(2)  General  rule.  Except  as  otherwise 
provided  in  this  paragraph  (c),  if  a 
section  338  election  is  made  for  target, 
no  gain  or  loss  is  recognized  by  target 
on  the  deemed  sale  of  stock  of  a  target 
affiliate  having  the  same  acquisition 
date  and  for  which  a  section  338 
election  is  made  if — 

(i)  Target  directly  owns  stock  in  the 
target  affiliate  satisfying  the 
requirements  of  section  1504(a)(2), 

(ii)  Target  and  the  target  affiliate  are 
members  of  a  consolidated  group  filing  a 
final  consolidated  return  described  in 
§  1.338-l(e)(l),  or 

(iii)  Target  and  the  target  affiliate  file 
a  combined  return  under  S  1.338-l(e)(3). 

(3)  Deemed  sale  of  foreign  target 
affiliate  by  a  domestic  target.  Gain  or 
loss  is  recognized  by  a  domestic  target 
on  the  deemed  sale  of  stock  of  a  foreign 
target  affiliate.  For  the  proper  treatment 
of  such  gain  or  loss,  see,  e.g.,  sections 
1246, 1248, 1291  et  seq.,  and  338(h)(16) 
and  S  1.338-5. 

(4)  Deemed  sale  producing  effectively 
connected  income.  Gain  or  loss  is 
recognized  by  a  foreign  target  on  the 
deemed  sale  of  stock  of  a  foreign  target 
affiliate  to  the  extent  that  such  gain  or 
loss  is  effectively  connected  (or  treated 
as  effectively  connected)  with  the 
conduct  of  a  trade  or  business  in  the 
United  States. 

(5)  Deemed  sale  of  insurance 
company  target  affiliate  electing  under 
section  953(d).  Gain  (but  not  loss)  is 
recognized  by  a  domestic  target  on  the 
deemed  sale  of  stock  of  a  target  affiliate 
that  has  in  effect  an  election  under 
section  953(d)  in  an  amount  equal  to  the 
lesser  of  the  gain  realized  or  the 
earnings  and  profits  described  in  section 
953(d)(4)(B). 

(6)  Deemed  sale  of  DISC  target 
affiliate.  Gain  (but  not  less)  is 
recognized  by  a  foreign  or  domestic 
target  on  the  deemed  sale  of  stock  of  a 
target  affiliate  that  is  DISC  or  a  former 
DISC  (as  defined  in  section  992(a))  in  an 
amount  equal  to  the  lesser  of  the  gain 
realized  or  the  amount  of  accumulated 
DISC  income  determined  with  respect  to 
such  stock  under  section  995(c).  Such, 
gain  is  included  in  gross  income  as  a  . 
dividend  as  provided  in  sections 
995(c)(2)  and  996(g). 

(7)  Anti-stuffing  rule.  If  an  asset  the 
adjusted  basis  of  which  exceeds  its  fair 


market  value  is  contributed  or 
transferred  to  a  tai^t  affiliate  as 
transferred  basis  property  (within  the 
meaning  of  section  7701(a)(43)]  and  a 
purpose  of  such  transaction  is  to  reduce 
the  gain  (or  increase  the  loss)  recognized 
on  the  deemed  sale  of  such  target 
affiliate's  stock,  the  gain  or  loss 
recognized  under  this  paragraph  (c)  is 
determined  as  if  such  asset  had  not  been 
contributed  or  transferred. 

(8)  Examples.  This  paragraph  (c)  may 
be  illustrated  by  the  following  examples: 

Example  1.  (a)  P  makes  a  qualified  stock 
purchase  of  T  and  makes  a  section  338 
election  for  T.  Ts  sole  asset,  all  of  the  Tl 
stock,  has  a  basis  of  $50  and  a  fair  market 
value  of  SlSO.  Ts  deemed  purchase  of  the  Tl 
stock  results  in  a  qualified  stock  purchase  of 
Tl  and  a  section  338  election  is  made  for  Tl. 
Tl's  assets  have  a  basis  of  $50  and  a  fair 
market  value  of  $150. 

(b)  T  realizes  $100  of  gain  on  the  deemed 
sale  of  the  Tl  stock,  but  the  gain  is  not 
recognized  because  T  directly  owns  stock  in 
Tl  satisfying  the  requirements  of  section 
1504(a](2]  and  a  section  338  election  is  made 
forTl. 

(c)  Tl  recognizes  gain  of  $100  on  the 
deemed  sale  of  its  assets. 

Example  2.  The  facts  are  the  some  as  in 
Example  1,  except  that  P  does  not  make  a 
section  338  election  for  Tl.  Because  a  section 
338  election  is  not  made  for  Tl,  the  $100  gain 
realized  by  T  on  the  deemed  sale  of  the  Tl 
stock  is  recognized. 

Example  3.  (a)  P  makes  a  qualified  stock 
purchase  of  T  and  makes  a  section  338 
election  for  T.  T  owns  all  of  the  stock  of  Tl 
and  T2.  Ts  deemed  purchase  of  the  Tl  and  ' 
T2  stock  results  in  a  qualified  stock  purchase 
of  Tl  and  T2  and  a  section  338  election  is 
made  for  Tl  and  T2.  Tl  and  T2  each  own  50 
percent  of  the  vote  and  value  of  T3  stock.  The 
deemed  purchases  by  Tl  and  T2  of  the  T3 
stock  result  in  a  qualified  stock  purchase  of 
T3  and  a  section  338  election  is  made  for  T3. 
T  is  the  common  parent  of  a  consolidated     ^ 
group  and  all  of  the  deemed  sales  are 
reported  on  the  T  group's  final  consolidated 
return.  See  i  1.338-l(e)(l). 

(b)  Because  T,  Tl,  T2  and  T3  are  members 
of  a  consolidated  group  filing  a  final 
consolidated  return,  no  gain  or  loss  is 
recognized  by  T,  Tl  or  T2  on  their  respective 
deemed  sales  of  target  affiUate  stock. 

Example  4.  (a)  Ts  sole  asset,  all  of  the  FTl 
stock,  has  a  basis  of  $25  and  a  fair  market 
value  of  $150.  FTl's  sole  asset,  all  of  the  FT2 
stock,  has  a  basis  of  $75  and  a  fair  market 
value  of  $150.  FTl  and  FT2  each  have  $50  of 
accumulated  earnings  and  profits  for 
purposes  of  section  1248  (c)  and  (d).  FTZ's 
assets  have  a  basis  of  $125  and  a  fair  market 
value  of  $150.  and  their  sale  would  not 
generate  subpart  F  income  under  section  951. 
The  sale  of  the  FT2  stock  or  assets  would  not 
generate  income  effectively  connected  with 
the  conduct  of  a  trade  or  business  within  the 
United  States.  FTl  does  not  have  an  election 
in  effect  under  section  953(d)  and  neither  FTl 
nor  FT2  is  a  passive  foreign  investment 
company. 
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(b)  P  makes  a  qualified  stock  purcahse  of  T 
and  makes  a  section  338  eledction  for  T.  Ts 
deemed  purchase  of  the  FTl  stock  results  in  a 
qualified  stock  purchase  of  FTl  and  a  section 
338  election  is  made  for  FTl.  Similarly,  FP's 
deemed  purcahse  of  the  FT2  stock  results  in  a 
qualified  stock  purchase  of  FT  and  a  section 
338  election  is  made  for  FT2. 

(c)  T  recognizes  $125  of  gain  on  the  deemed 
sale  of  the  FTl  stock  under  paragraph  (c)(3) 
of  this  section.  FTl's  $75  of  gain  on  the 
deemed  sale  of  the  FT2  stock  is  not 
recognized  under  paragraph  (c)(2]  of  this 
section.  FT2  recognizes  $25  of  gain  on  the 
deemed.sale  of  its  assets.  The  $125  gain  T 
recognizes  on  the  deemed  sale  of  the  FTl 
stock  is  included  in  Ts  income  as  a  dividend 
under  section  1248,  because  FTl  and  FT2 
have  sufficient  earnings  and  profits  for  full 
recharacterization  ($50  of  accumulated 
earnings  and  profits  in  FTl.  $50  of 
accumulated  earnings  and  profits  in  FT2.  and 
S25  of  deemed  sale  earnings  and  profits  in 
FT2).  S  1.338-5(b).  For  purposes  of  sections 
901  through  908,  the  source  anf  foreign  tax 
credit  limitation  basket  of  $25  of  the 
recharacterized  gain  on  the  deemed  sale  of 
the  FTl  stock  is  determined  under  section 
338(h)(16). 

(d)  Determination  ofADSP—{\) 
General  rule.  The  ADSP  is  the  aggregate 
of  the  fair  market  values  of  all  of  old 
target's  assets  at  the  close  of  the 
acquisition  date.  Section  338(a)(1). 
Except  as  provided  in  section  7701(g) 
(relating  to  fair  market  value  in  the  case 
of  nonrecourse  indebtedness),  for  assets 
other  than  Class  IV  assets  [i.e.,  goodwill 
and  going  concern  value),  the  same  fair 
market  values  are  used  for  purposes  of 
this  paragraph  (d)  and  for  purposes  of 
§§  1.338(b}-2T  (b)  and  (c)(1)  or  (c)(3) 
(allocating  new  target's  adjusted 
grossed-up  basis  to  fts  assets).  If  the 
elective  ADSP  formula  is  not  used,  a 
proper  appraisal  of  Class  IV  assets  is 
considered  evidence  of  their  fair  market 
value.  See  \  1.338(b)-3T(h)  for 
adjustments  to  ADSP  because  of  events 
occurring  after  the  acquisition  date  and 
§  1.338(h)(10)-l(f)  for  the  determination 
of  modified  ADSP. 

(2)  Determination  of  ADSP  under  the 
elective  ADSP  formula — (i)  Introduction. 
The  ADSP  under  the  elective  ADSP 
formula  is  the  sum  of — 

(A)  The  grossed-up  basis  of  the 
purchasing  corporation's  recently 
purchased  target  stock  (as  defined  in 
section  338{b)(6)(A)). 

(B)  The  liabihties  of  target  (including 
any  tax  liability  resulting  from  the 
deemed  sale),  and 

(C)  Other  relevant  items. 

If  target  is  acquired  in  a  true  bargain 
purchase  (i.e.,  if  the  cost  of  the  stock 
acquisition  to  the  purchasing 
corporation  is  less  than  the  aggregate 
net  fair  market  value  of  the  assets  of 
target),  the  ADSP  as  determined  under 
the  elective  ADSP  formula,  which  takes 


into  account  the  actual  price  paid  by  the 
purchasing  corporation  for  target  stock, 
reflects  that  bargain  element. 

(ii)  Grossed-up  basis  of  the 
purchasing  corporation's  recently 
purchased  target  stock.  The  grossed-up 
basis  of  the  purchasing  corporation's 
recently  purchased  target  stock  is  an    . 
amount  equal  to  be  purchasing 
corporation's  basis  in  recently 
purchased  target  stock,  divided  by  the 
percentage  of  target  stock  (by  value) 
attributable  to  that  recently  purchased 
target  stock.  If  target  has  a  single  class 
of  outstanding  stock,  the  grossed-up 
basis  of  the  purchasing  corporation's 
recently  purchased  target  stock  reflects 
the  total  price  the  purchasing 
corporation  would  have  paid  for  all 
outstanding  target  stock  had  it 
purchased  all  stock  stock  for  a  price  per 
share  equal  to  the  average  price  per 
share  that  it  paid  for  the  recently 
purchased  target  stock. 

(iii)  Tax  liability  resulting  from 
deemed  sale.  The  elective  ADSP  formula 
takes  into  account  both  tax  credit 
recapture  liability  arising  by  reason  of 
the  deemed  sale  and  the  tax  liability  of 
deemed  sale  gain.  The  elective  ADSP 
formula  reflects  the  fact  that  deemed 
sale  gain  (loss)  both  increase 
(decreases)  the  ADSP  by  creating 
(reducing)  a  tax  liability  and  is 
computed  by  reference  to  the  ADSP. 

(iv)  Calculation  of  deemed  sale  gain 
and  loss.  Deemed  sale  gain  and  loss  on 
each  asset  is  computed  by  reference  to 
the  ADSP.  Thus,  the  determination  of 
the  tax  liability  resulting  from  the 
deemed  sale  and  therefore  the 
determination  of  the  ADSP  may  require 
a  large  number  of  trial  and  error 
computations. 

(v)  Other  rules  apply  in  elective  ADSP 
formula.  The  elective  ADSP  formula 
may  not  be  applied  in  such  a  way  as  to 
contravene  other  applicable  rules.  Thus, 
for  example,  a  capital  loss  cannot  be 
applied  in  the  elective  ADSP  formula  to 
reduce  ordinary  income. 

(3)  Sample  elective  ADSP  formula,  (i) 
The  sample  formula  is  as  follows: 

ADSP=G-(-L-|-t,  X  [(ADSP  X  F)-BJ 

(ii)  For  purposes  of  this  sample 
formula — 

(A)  "G"  is  the  grossed-up  basis  of  th^  - 
purchasing  corporation's  recently 
purchased  target  stock. 

(B)  "L"  Is  the  sum  of  target's  liabilities 
other  than  target's  tax  liability  for 
deemed  sale  gain  amounts  determined 
by  reference  to  the  ADSP.  (Tax  credit 
recapture  that  results  from  the  deemed 
sale  of  target's  assets  is  included  in  L, 
for  example;^  because  that  liability  is  not 
determined  by  reference  to  the  ADSP.) 


(C)  "t|i"  is  the  tax  rate  applicable  to 
the  deemed  sale  gain  item. 

(D)  "F'  is  a  fraction  the  numerator  of 
which  is  the  fair  market  value  of  a  target 
asset  on  target's  acquisition  date  and 
the  denominator  of  which  is  the 
aggregate  fair  market  value  of  all  target 
assets  on  target's  acquisition  date.  This 
fraction  is  multiplied  by  the  ADSP  to 
arrive  at  the  allocable  ADSP  amount  for 
a  target  asset. 

(E)  "B"  is  the  adjusted  basis  of  a 
target  asset  on  the  acquisition  date. 

(4)  Procedure  for  electing  elective 
ADSP  formula  and  for  revoking  election. 
The  election  to  apply  the  elective  ADSP 
formulal"formuIa  election")  is  made  by 
attaching  to  the  final  return  of  old  target 
(including  an  amended  final  return)  a 
statement  containing  the  following 
declaration  (or  a  substantially  similar 
declaration):  'THIS  RETURN 
REFLECTS  A  FORMULA  ELECTION 
FOR  TARGET  UNDER  SECTION  338 
AND  1 1.338-3  (d)."  The  formula 
election  is  revoked  by  attaching  to  an 
amended  final  return  of  old  target  a 
statement  containing  the  following 
declaration  (or  a  substantially  similar 
declaration):  'THIS  RETURN  DOES 
NOT  REFLECT  A  FORMULA 
ELEC'nON  FOR  TARGET  UNDER 
SECTION  338  AND  §  1.338-3  (d)."  In 
addition,  a  formula  election  may  be 
made  or  revoked  in  connection  with  the 
examination  of  the  final  return  of  old 
target.  A  formula  election  made  for 
target  also  applies  to  all  target  affiliates 
acquired  by  the  purchasing  corporation 
with  the  same  acquisition  date  as  target, 
as  does  the  revocation  of  a  formula 
election  for  target.  A  formula  election 
may  not  be  made  or  revoked  if  the 
period  within  which  to  make  an 
assessment  of  tax  has  expired  for  any 
return  that  would  be  affected  by  the 
election  or  the  revocation.  For  this 
purpose,  a  return  would  be  affected  by 
the  election  (or  revocation)  if  the 
election  (or  revocation)  would  have  the 
effect,  directly  or'indirecfly.  of 
increasing  the  tax  liability  reported  in 
that  return. 

[Sf  Examples,  (i)  For  purposes  of  the 
examples  in  this  paragraph  (d)  (5), 
unless  otherwise  stated,  T  is  a  calendar 
year  taxpayer  that  files  separate  returns 
and  that  has  no  loss  or  tax  credit 
carryovers  to  1992.  Depreciation  for  1992 
is  not  taken  into  account.  T  has  no 
liabilities  other  than  a  tax  liability 
resulting  from  the  deemed  sale  of  assets. 
T's  marginal  tax  rate  for  any  ordinary 
income  or  net  capital  gain  resulting  from 
the  deemed  sale  of  assets  is  34  percent. 
On  July  1, 1992.  P  purchases  all  of  the 
stock  of  T  and  makes  a  section  338 
election  for  T. 
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(ii)  Examples  1  through  3  assume  that 
T  has  only  Class  III  assets  [e.g.,  property 
other  than  certain  cash  items,  certain 
securities,  and  goodwill,  etc.).  Examples 

4  through  8  illustrate  the  effect  on  the 
elective  ADSP  formula  of  Class  I,  II,  or 
rv  assets.  Example  9  illustrates  the 
elective  ADSP  formula  when  T  owns  all 
of  the  Tl  stock.  In  the  absence  of  a 
subscript,  "ADSP"  refers  to  ADSP  for 
Class  III  assets  only. 

(iii)  This  paragraph  (d)  may  be 
illustrated  by  the  following  examples: 

Example  1.  (a)  As  of  July  1, 1992,  Ts  only 
asset  is  an  item  of  section  1245  property  with 
an  adjusted  basis  to  T  of  $50,400,  a 
recomputed  basis  of  $80,000.  and  a  fair 
market  value  of  $100,000.  P  purchases  all  of 
the  T  stock  for  $75,000. 

(b)  The  elective  ADSP  formula  as  applied 
10  these  facts  is  as  follows: 

ADSP  =  G  -r  L  r  Ir  X  (ADSP  -  B) 
ADSP  =  ($75,000/1)  +  $0  -t  .34  X  (ADSP  - 

$50,400) 
'VDSP  =  $75,000  X  .34ADSP  -  $17,136 
ADSP  =  $57,864  +  .34ADSP 
ADSP  -  .34ADSP  =  $57,864 
eeADSP  =  $57,864 
.66ADSP/.66  =  $57,864/.66 
ADSP  =  $87,672.72 

(c)  Because  the  ADSP  for  T  ($87,672.72) 
does  not  exceed  the.  fair  market  value  of  Ts 
one  asset  ($100,000^,  a  Class  III  asset,  Ts 
entire  ADSP  is  allocated  to  that  asset.  See 

5  1.338  (b)-2T  (c)(1)  (relating  to  fair  market 
value  limitation). 

(d)  Thus,  T  has  deemed  sale  gain  of 
$37,272.72  (consisting  of  $29,600  of  ordinary 
income  and  $7,672.72  of  capital  gain)  and  a 
resulting  tax  liability  of  $12,672.7Z 

Example  2.  (a)  Assume  the  same  facts  as  in 
Example  1,  except  that  on  July  1. 1992,  P 
purchases  only  80  of  the  100  shares  of  T  stock 
for  $60,000. 

(b)  The  elective  ADSP  formula  as  applied 
\o  these  facts  is  as  follows: 
ASDP  =  G  -i-  L  +  t,  X  (ADSP  -  B) 
ADSP  =  ($60,000/ .8)  4  $0  +  .34  -  (ADSP  - 

50.400) 
ADSP=$75,000+ .34  ADSP-$17,136 
The  remainder  of  the  calculation  and  the 
result  are  the  same  as  in  Example  1. 

Example  3.  (a)  On  July  1. 1992.  P  purchases 
80  of  the  lOO  shares  of  T  stock  for  $100,000. 
T's  assets  are  as  follows: 


Assets 

Basis 

FMV 

"F* 

1.  Land 

$5,000 

10;000 

5.000 
10,000 

$35,000 
50.000 

90.000 

75,000 

14 

2.  Inventory 
(FIFO) 

.20 

3  Equipment  A 
(recomputed 
basis  $80,000).... 

4.  Equipment  B 
(recomputed 
basis  $20,000).. . 

.36 

.30 

Totals  

30,000 

250,000 

1.00 

numerals  in  the  formula  correspond  to  the 

number  assigned  each  asset  in  the  above 

table): 

\aSP  =  G  +  L  4  t,X  UADSP  X  (F,  4  [Ft  4 

F,  4  F.))  -  (B.  4  B,  4  Bb  4  a)l 
ADSP  =  $100.000/.8  4  $50,000  4  .34  X 

((ADSP  X  (.14  4-  .20  4-  .36  4  .30))  - 

($5,000  4  $10,000  4-  $5,000  4  $10,000)) 
ADSP  =  $125,000  4  $50,000  4  34  X  (ADSP 

-$30,000) 
ADSP  =  $175,000  4  .34ADSP  -  $10,200 
ADSP  =  $164,800  4  .34ADSP 
ADSP  -  .34ADSP  =  $164,800 
.66ADSP  =  $164,800 
.66ADSP/.66  =  $164.800/.66 
ADSP  =  $249,696.97 

(c)  Because  the  ADSP  for  T  ($249,696.97) 
does  not  exceed  the  sum  of  the  fair  market 
values  of  all  of  Ts  assets  ($250,000),  and 
those  assets  are  all  Class  III  assets,  Ts  entire 
ADSP  is  allocated  to  those  assets.  See  {  1.338 
(b)-2T  (c)  (1)  (relating  to  fair  market  value 
limitation). 

(d)  The  following  table  breaks  the  ADSP  of 
$249,696.97  down  to  the  deemed  sale  price, 
ordinary  income,  capital  gain,  and  resulting 
lax  allocable  to  each  asset: 


Assot 

ADSP 

Gain 

Tax 

1  Land 

$34,957.58 

$29,957.58 
(capital 
gain). 

$10,185.58 

2. 

49.939.39 

39.939.39 

13.579.39 

Invento- 

(ordinaiy 

»y- 

mcome) 

3. 

89,890.91 

84,890.91 

28.862.91 

Equip- 

(75,000 

ment  A. 

ordinary 

Income 

9.890.91 

capital 

gain) 

■4. 

74,909.09 

64.909.09 

22.069.09 

Equip- 

(10.000 

fnent  B. 

ordinary 

income 

54.909.09 

capital 

gain) 

Totals. 

249.696.97 

219.696.97 

74,696.97 

Summary  of  Calculation 

Grossed-up  basis  of  P's  re- 
cently purchased  T  stock $125,000.00 

Liabilities    (except    taxes 
measured   by  reference   to 

ADSP) 60,000.00 

Tax  on  deemed  sale  gain 74.696.97 

ADSP 249,696.97 


r  has  liabilities  (not  including  the  tax  liability 
for  deemed  sale  gain  on  its  assets)  of  $50,000. 

(b)  The  elective  ADSP  formula  as  applied 
to  these  facts  is  as  follows  (the  subscript 


Example  4.  (a)  Assume  the  same  facts  as  in 
Example  1,  except  that  P  purchases  all  of  the 
T  stock  for  $85,000  and  that  T  has  $10,000  of 
cash,  a  Class  I  asset. 

(b)  The  sample  elective  ADSP  formula  as 
applied  to  these  iPacts  is  modified  by  referring 
to  the  amount  of  the  Class  I  assets  as  "I". 
This  modified  formula  is  as  follows: 
ADSP  =  G-l4-L4t,X  (ADSP  -  B) 
ADSP  =■  ($85,000/1)  -  $10,000  4  $0  4  .34  X 

(ADSP  -  $50,400) 
ADSP  =  $75,000  4-  ,34ADSP  -  $17,136 


The  remainder  of  the  calculation  and  result 
are  the  same  as  in  Example  1. 

Example  5.  (a)  Assume  the  same  facts  as  in 
Example  2,  except  that  P  purchases  the  80 
shares  of  T  stock  for  $68,000  and  T  holds 
marketable  securities,  a  Class  II  asset,  it 
acquired  10  years  ago  having  a  fair  market 
value  of  $10,000  and  a  basis  of  $4,000. 

(b)  The  sample  elective  ADSP  formula  as 
applied  to  these  facts  is  modified  by  referring 
to  the  fair  market  value  of  the  Class  II  asset 
as  "U"  and  the  basis  of  that  asset  as  "Bn-" 
This  modified  formula  for  calculating  the 
ADSP  for  the  item  of  section  1245  property  is 
as  follows: 

ADSP  =  G  -  U  V  L  4  t,  X  ({ADSP  -  B)  4 

(11  -  Wj 
ADSP  =  ($68.000/ .8)  -  $10,000  4  0  4  -34  X 

[(ADSP  -  $50,400)  4  ($10,000  -  $4,000)] 
ADSP  =  $85,000  -  $10,000  4  .34  X  (ADSP  - 

$50,400)  ■«-  .34  X  ($6,000) 
ADSP  =  $75,000  4  .34ADSP  -  $17,138  4 

$24)40 
ADSP  -  .34,ADSP  =  $59,904 
.66ADSP/.e6  -  $59.904/. 66 
ADSP  =  $90,763.64 

(c)  Because  the  ADSP  for  Ts  Class  III  asset 
($90,763.64)  does  not  exceed  its  fair  market 
value,  Ts  entire  ADSP  for  its  Class  III  assets 
is  allocated  to  its  one  asset  in  the  class.  See 
SS  1.338  (b)-2T  (b)  and  (c)  (1).  The  deemed 
selling  price  for  the  marketable  securities 
(Class  II  assets)  is  their  fair  market  value 
($10,000). 

(d)  Thus.  T  has  deemed  sale  gain  of 
$46,363.64  (consisting  of  $29,600  of  ordinary 
income  and  $16,763.64  of  capital  gain). 

Summary  of  Calculation 

1.  Grossed-up  basis  of  Fs  re- 
cently purchased  T  stock $85,000.00 

2.  Less:  Deemed  selling  price 

of  Class  U  assets 10,000.00 

3.  Tax  on  deemed  sale  gain 15.763.64 

4.  ADSP  for  Class  III  property ..         90.763.64 


Example  6.  Assume  the  same  facts  as  in 
Example  1.  except  that  T  has  goodwill  with 
an  appraised  value  of  $10,000.  The  result  is    \ 
the  same  as  in  Example  1  when  the  elective 
ADSP  formula  is  used.  The  appraised  value 
of  goodwill  is  not  taken  into  account  under 
the  ADSP  formula,  and,  so  long  as  the  ADSP 
for  Ts  Class  II  asset  does  not  exceed  its  fair 
market  value,  goodwill  does  not  arise  under 
the  formula. 

Example  7.  (a)  Assume  the  same  facts  as  in 
Example  1,  except  that  T  has  goodwill  with 
an  appraised  value  of  $10,000  and  that  P 
purchases  all  of  the  T  stock  for  $100,000. 

(b)  The  elective  ADSP  formula  as  applied 
to  these  facts  is  as  follows: 

ADSP  =  G  4  L  4  t,  X  (ADSP  -  B) 

ADSP  =  ($100,000/1)  4  $0  4  .34  X  (ADSP  - 

$50,400) 
ADSP  =  $100,000  4  .34AOSP  -  $17,136 
ADSP  =  $82,864  4  .34ADSP 
ADSP  -  .34ADSP  =  $82,864 

.eeADSP/.ee  =  $82,864/.6e 

ADSP  =>  $125,551.52 

(c)  Under  the  initial  application  of  the 
elective  ADSP  fonnula.  the  ADSP  of  T  would 
be  $125,551.52.  Because  this  ADSP  exceeds 
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UMI 


the  (air  market  TihM  of  Tt  ClaM  m  MWl 

(SlOO.OOO)  and  ADSP  allocated  to  thai  asset  is 
limited  to  the  aaaet'i  fa^  market  value  under 
S  1.338  (b)  -  ?T  (c)  (1 ).  the  elective  ADSP 
formula  mutt  be  applied  to  compute  the 
ADSP  for  T»  Qass  IV  property  (e.^.. 
(goodwill]. 

(d)  For  Ts  Class  IV  assets,  the  sample 
ADSP  formula  is  modified  by  using  lU  to  refer 
to  the  fair  market  value  of  Ts  Class  III  asset 
[i.e..  the  section  1245  property)  and  ADSPi,  to 
refer  to  the  ADSP  for  Class  IV  property.  This 
modified  formula  is  as  follows: 

•XDSPn,  =  G  -  Ul  +  L  r  t,  X  l(ni    -  Bm)  + 

(ADSP,v  -  Br,)! 
^USPnr  =  $100,000  -  $100,000  +  so  +  .34  X 

KSIOOOOO  -  $50,400)  +  (ADSP,v  -  $0)1 
ADSPn,  =  .34  X  ($46,600  +  ADSP,>) 
ADSPiv  =  $16.a64  -*-  MADSPpk 
ADSPn,  *  .34ADSPtt  =  $16.a64  i 
.B6ADSP,v/.66  =  $ld.864/.66        ' 
ajDSP,,  =  $25,551.52 

(e)  The  ADSP  for  the  Class  IV  property  is 
$25,551.52.  Note  that  the  appraised  vahie  of 
the  goodwill  is  irrelevant. 

(f)  Thus.  T  has  deemed  sale  gain  of 
$75,151.52  (consisting  of  $29,600  of  ordinary 
income  and  $45,551.52  of  capital  gain). 

Summary  of  Calculation 

I.  Crossed-UD  basis  of  Ps  re 

cenfly  purchased  stock SlOO.OOO 

2  Less:  Deemed  selling  price 

ot  Class  III  property _..  tOO.OOO 

3.  Tax  on  deemed  sale  gain 25.561.52 

4.  ADSP  for  Class  IV  property..  M.551.52 


Example  8.  [a]  On  July  1, 1992.  P  purchases 
80  of  the  100  shares  of  T  stock  for  $96,000.  As 
of  )uly  1. 1992.  Ts  assets,  all  of  wrhich  have 
been  held  for  more  than  one  year,  are  as 
follows: 


1  Cas^ 

2  MarkatatXe 
security 

3.  Section 
1245 


(raooM^ilad 


$210,000). 
4  Goodwin.... 


Ctass 


I.. 
II. 

IN 


.  IV. 


Basis 


SI  0.000 
4X100 

50^400 


a/XM 


FM 


$10,000 
100.000 


15.000 


(b)  The  elective  ADSP-formula  as  applied 
to  these  facts  is  modified  by  referring  to  items 
for  a  class  of  property  by  using  Roman 
subscripts.  (Since  there  is  only  one  asset  in 
each  class,  subscripts  as  used  in  Example  3 
are  not  necessary.  (The  modified  fonmila  is 
as  follows: 
ADSP  =  G-I-n  +  L  (-t,v  [(ADSP 

Bn,)  +  m  -  B„)I 
ADSP  =  ($96.000/ .8)  -  $10,000  -  $10,000  -f 

0  +  .34  X  UADSP  -  $50,400)  +  ($10,000 

-  $4,000)1 

ADSP  =  $120,000  -  $20,000  +  .34  X  (ADSP 

-  $50,400)  +  .34  X  ($8,000) 

ADSP  =  $100,000  +  .34ADSP  -  $17,138  + 

$2.0(0 
ADSP  =>  $81904  -t-  .34AD6P 
ADSP  -  .34A06f>  »  S84J04 


.68ADSP/  89  =  $84,904/88 
ADSP  =  $128,642.42 

(c)  Under  the  initial  application  of  the 
modified  elective  ADSP  formula,  the  ADSP  of 
T  would  be  $128,642.42.  Because  this  ADSP 
exceeds  the  fair  market  value  of  Ts  one 
Class  III  asset  ($100,000)  and  ADSP  allocated 
to  that  asset  cannot  exceed  $100,000  under 
i  1.338  (b)  -2T  (c)  (1).  the  elective  ADSP 
formula  must  be  applied  to  compute  the 
ADSP  for  Ts  Class  IV  property  [e.g.. 
goodwill). 

(dj  For  Ts  Ciass  IV  assets,  the  modified 
ADSP  formula  is  further  modified  in  the 
manner  shown  in  Example  7.  This  further 
modified  formula  is  as  follows: 
ADSPw  =  G-I-II-m  +  L  +  l,X  ((111 

-  Bim)  +  (U  -  Bn  ■(-  (ASDP,v  -  B,»)| 

ADSPn,  =  $120,000  -  $iaooo  -  $iaooo  - 

$100,000  +  0  +  ,34  X  (($100,000  - 
$50,400)  +  ($10,000  -  $4,000)  +  (ADSP,v 

-  $3,000)1 

ADSPn-  =  34  X  $49,600  +  .34  X  $8,000  ^ 

J4ADSP,,  -  .34  X  $3J)00 
ADSPn.  =  $16,864  +  $2j04O  -t-  J4ADSPn,  - 

%\SX2a 
ADSPnr  -   34ADSP„  =  $17,884 
.66ADSP,v/  66  =  $17,884/66 
ADSPiT  =  $28,642.42 

(e)  Thus,  the  ADSP  for  the  Class  IV 
property  is  $28,642.42.  Note  that  the 
appraised  value  for  the  goodwill  is  irrelevant 

(f)  Thus.  T  has  deemed  sale  gain  of 
$81,242.42  (consisting  of  $49,600  of  ordinary 
income  and  $31,842.42  of  capital  gain). 

Summary  of  Calculation 

1.  Grossed-up  basis  of  Fs  re 

cently  purchased  slock $12a000.00 

2.  Less;  deemed  selUng  price 
of: 

a.  Class  1  property 10.000.00 

b.  Class  II  property 10.000.00 

c.  Class  III  property 100.080.00 

d.  Total 120.000.00 

3.  Tax  on  deemed  sale  gain 2a642.42 

4  ADSP  for  Class  IV  property..  28.842.42 


Example  9.  (a)  Assume  the  same  facta  as  in 
Example  3.  except  that  Asset  No.  2  is  all  of 
the  Tl  stock  rather  than  inventory.  As  of  July 
1. 1992,  Tl"8  only  asset,  which  Tl  has  held  for 
more  than  one  year,  is  an  item  of  property 
%vith  an  adjusted  basis  to  Tl  of  $18,000  and  a 
fair  market  value  of  $75,000.  Assume  a 
section  338  election  is  made  for  Tl.  Asanme 
that  Tl  has  no  liabihhes  other  than  a  tax 
liability  resulting  from  the  deemed  sale  gain, 
(b)  Under  paragraph  (c)(2]  of  this  section.  T 
does  not  recognize  any  gain  on  the  deemed 
sale  of  the  Tl  stock.  The  elective  ADSP 
formula  of  T  under  these  facts  is  as  follows: 
ADSP  =  G  +  L  +  I,  X  [(ADSP  X  (F,  - 

F,F.))  -  (B,  +  B,  -t-  B.)l 
ADSP  =  $100.000/.8  +  $50,000  +  .34  X 

((ADSP  X  (.14  4  .38  -(   .30)]  -  ($5,000  ^ 

$5,000  +  $10,000)1 
ADSP  =  $125,000  4  $50,000  -t  .34  X 

(.80ADSP  -  $20,000) 
ADSP  =  $175,000  +  .272ADSP  -  $8,800 
ADSP  «  $188,200  +  .272ADSP 
ADSP  =  .272ADSP  ^  $18a200 
.728ADSP  =  $168,200 
.728ADSP/.728  =  SieaMO/.TTB 


ADSP  =  $231.04098 

(c)  Because  the  ADSP  for  T  ($231,043.98) 
does  not  exceed  the  sum  of  the  fair  market 
values  of  all  of  Ts  assets  (S2S0.000).  and 
thoae  assets  arc  all  Class  lU  assets.  Ts  entire 
ADSP  is  allocated  to  those  assets.  See 
§  1. 338(b) -2T(cMl)  (relating  to  fair  market 
value  limitation]i.  "Hie  following  table  breaks 
the  ADSP  of  $231,043.98  down  to  the  deemed 
sale  price,  ordinary  income,  capital  gain,  and 
resulting  tax  allocable  to  each  asset: 


Asset  .  1 

AOSP       1 

Ga»i        1 

Tan 

1 
T  Land 

$32,346.15 

$27.34615 
(capital 
(jsin)          ; 

$9.297  69 

2.T1 

48.20879 

36,206.79       ! 

0 

SlOCh 

1 

3. 

83,175.82 

78,175  82       1 

26.57978 

Equp- 

(75.000 

ment  A. 

ordinafy 

mcome 

■^* 

3,175.78 

c«Jital 

- 

.gain) 

% 

4. 

89.313.19 

59,313.19 

20'66.-i8 

Equip- 

(10.000 

fTwnt  B< 

ordinvy 

incofTie 

49,313*9 

capilal 

gam) 

romis. 

291.043.96 

L 

201.043.96 

1 

56.043.95 



Summary  of"  Calculation 

1.  Grossed-up  basis  of  Cs  re- 
cently pmdrased  T  stock $125,000.00 

2.  Liabilities    (except    taxes 
measured  by  reference  to 

ADSP) - 50.000.00 

3.  Tax  on  deemed  sale  gain 56.04355 

4.  ADW» - %..    .   231.043.98 


(d)  For  purposes  of  applying  the  elective 
ADSP  formula  to  Tl,  Ts  basis  in  recently 
purchased  Tl  stock  is  equal  to  the  allocable 
ADSP  amount  for  the  Tl  stock  ($46.2aa79). 
Thus,  the  elective  ADSP  formula  as  applied 
to  Tl  is  as  follows: 

ADa»  =  G  +  L  -H  ,  X  (ADSP  -  B) 
ADSP  =  $48,208.79/1  -i-  $0  -i-  34  x  (ADSP 

-  $18,000) 
ADSP  =  $48,208.79  +  .34ADSP  -  $6,130 
ADSP  =  $40,068.79  +  ,34ADSP 
ADSP  -  .34ADSP  =  $40,088.79 
.e8ADSP/.e8  =  $40,088.79/66 
ADSP  =  $80,740.59 

(e)  Because  the  ADSP  for  Tl  (SfiO 740^0) 
does  not  exceed  the  fair  market  value  of  Tl's 
only  asset  ($75,000),  Tls  entire  ADSP  is 
allocated  to  that  asset. 

(f)  Thus.  Tl  has  deemed  sale  gain  of 
$42,740.59  (which  is  all  capita!  gain)  and  a 
resolting  tax  liability  of  $14.531. 8a 

i1.33»-4    AsMt  and  ttock  consistency. 

(a)  Introduction — (1)  Oveniew.  This 
section  implements  the  consistency 
rules  of  sections  33S  (e)  and  (f)-  Under 
this  section,  no  election  under  section 
338  is  deemed  made  or  required  with 
respect  to  target  or  any  target  affiliate 
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Instead,  the  person  acquiring  an  asset 
may  have  a  carryover  basis  in  the  asset 

(2)  General  application.  The 
consistency  rules  generally  apply  if  the 
purchasing  corporation  acquires  an 
asset  directly  from  target  during  the 
target  consistency  period  and  target  is  a 
subsidiary  in  a  consolidated  group.  In 
such  a  case,  gain  from  the  sale  of  the 
asset  is  reflected  under  the  investment 
adjustment  provisions  of  the    .  __ 

consolidated  return  regulations  in  the 
basis  of  target  stock  and  may  reduce 
gain  from  the  sale  of  the  stock.  Under 
the  consistency  rules,  the  purchasing 
corporation  generally  takes  a  carryover 
basis  in  the  asset,  unless  a  section  338 
election  is  made  for  target.  Similar  rules 
apply  if  the  purchasing  corporation 
acquires  an  asset  directly  from  a  lower- 
tier  target  affiliate  if  gain  horn  the  sale 
is  reflected  under  the  investment 
adjustment  provisions  in  the  basis  of 
target  stock. 

(3)  Extensions  of  the  general  rules.  If 
an  arrangement  exists,  paragraph  (f)  of 
this  section  generally  extends  the 
carryover  basis  rule  to  certain  cases  in 
which  the  purchasing  corporation 
acquires  assets  indirectly  from  target  (or 
a  lower-tier  target  aftliate).  To  prevent 
avoidance  of  the  consistency  rules, 
paragraph  (j)  of  this  section  also  may 
extend  die  consistency  period  or  the  12- 
month  acquisition  period  and  may 
disregard  the  presence  of  conduits. 

(4)  Application  where  certain 
dividends  are  paid.  Paragraph  (g)  of  this 
section  extends  the  carryover  basis  rule 
to  certain  cases  in  which  dividends  are 
paid  to.  a  corporation  that  is  not  a 
member  of  the  same  consolidated  group 

k    as  the  distributing  corporation. 

Generally,  this  rule  applies  where  a  100 
percent  dividends  received  deduction  is 
used  in  conjunction  with  asset 
dispositions  to  achieve  an  effect  similar 
to  that  available  under  the  investment 
adjustment  provisions  of  the 
consolidated  return  regulations. 

(5)  Application  to  foreign  target 
affiliates.  Paragraph  (h)  of  this  section 
extends  the  carryover  basis  rule  to 
certain  cases  involving  target  affiliates 
that  are  controlled  foreign  corporations. 

(6)  Stock  consistency.  This  section 
limits  the  application  of  the  stock 
consistency  rules  to  cases  in  which  the 
rules  are  necessary  to  prevent 
avoidance  of  the  asset  consistency  rules. 
Following  the  general  treatment  of  a 
section  338(h)(10)  election,  a  sale  of  a 
corporation's  stock  is  treated  as  a  sale 
of  the  corporation's  assets  if  a  section 
338  (h](10)  election  is  made.  Because 
gain  from  this  asset  sale  may  be 
reflected  in  the  basis  of  the  stock  of  a 
higher-tier  target,  the  carryover  basis 
rule  may  apply  to  the  assets. 


(b)  Consistency  for  direct 
acquisitions— {1)  General  rule.  The 
basis  rules  of  paragraph  (d)  of  this 
section  apply  to  an  asset  if— 

(i)  The  asset  is  disposed  of  during  the 
target  consistency  period, 

(ii)  The  basis  of  target  stock,  as  of  the 
target  acquisition  date,  reflects  gain 
from  the  disposition  of  the  asset  (see 
paragraph  (c)  of  this  section),  and 

(iii)  The  asset  is  owned,  immediately 
after  its  acquisition  and  on  the  target 
acquisition  date,  by  a  corporation  that 
acquires  stock  of  target  in  the  quahfled 
stock  purchase  (or  by  an  affiliate  of  an 
acquiring  corporation). 

(2)  Section  338  (h)  (10)  elections.  For 
puiposes  of  this  section,  if  a  section  338 
(h](10)  election  is  made  for  a  corporation 
acquired  in  a  qualified  stock  purchase — 

(i)  The  acquisition  is  treated  as  an 
acquisition  of  the  corporation's  assets 
(see  §  1.338(h)(lD-l).  and 

(ii)  The  corporation  is  not  treated  as 
target 

(c)  Gain  from  disposition  reflected  in 
basis  of  target  stoek.  For  purposes  of 
this  section: 

(1)  General  rule.  Gain  from  the 
disposition  of  an  asset  is  reflected  in  the 
basis  of  target  stock  if  the  gain  is  taken 
into  account  under  S  1.1502-32.  directly 
or  indirectly,  in  determining  the  basis  of 
the  stock,  after  applying  section  1503(e) 
and  other  provisions  of  the  Code  and 
regulations. 

(2)  Gain  not  reflected  if  section  338 
election  made  for  target  Gain  fitjm  the 
disposition  of  an  asset  that  is  otherwise 
reflected  in  the  basis  of  target  stock  as 
of  the  target  acquisition  date  is  not 
considered  reflected  in  the  basis  of 
target  stock  if  a  section  338  election  is 
made  for  target 

(e)  Gain  reflected  by  reason  of 
distributions.  Gain  from  the  disposition 
of  an  asset  is  not  considered  reflected  in 
the  basis  of  target  stock  merely  by 
reason  of  the  receipt  of  a  distribution 
from  a  target  affiliate  that  is  not  a 
member  of  the  same  consolidated  group 
as  the  distributee.  See  paragraph  (g)  of 
this  section  for  the  treatment  of 
dividends  to  which  section  243(a)(3) 
applies. 

(4)  Controlled  foreign  corporations. 
For  a  limitation  applicable  to  gain  of  a 
target  affiliate  that  is  a  controlled 
foreign  corporation,  see  paragraph  (h)(2) 
of  this  section. 

[S]  Gain  recognized  outside  the 
consolidated  group.  Gain  horn  the 
disposition  of  an  asset  by  a  person  other 
than  target  or  a  target  affiliate  is  not 
reflected  in  the  basis  of  target  stock 
unless  the  person  is  a  conduit  as 
defined  in  paragraph  (j)(4)  of  this 
section. 


(d)  Basis  of  acquired  assets— {\) 
Carryover  basis  rule.  If  this  paragraph 

(d)  applies  to  an  asset  the  asset's  basis 
immediately  after  its  acquisition  is.  for 
all  purposes  of  the  Code,  its  adjusted 
basis  immediately  before  its  disposition. 

(2)  Exceptions  to  carryover  basis  rule 
for  certain  assets.  The  carryover  basis 
rule  of  paragraph  (d)(1)  of  this  section 
does  not  apply  to  the  following  assets— 

(i)  Any  asset  disposed  of  in  the 
ordinary  course  of  a  trade  or  business 
(see  section  338(e)(2)(A)). 

(ii)  Any  asset  the  basis  of  which  is 
determined  wholly  by  reference  to  the 
adjusted  basis  of  the  asset  in  the  hands 
of  the  person  that  disposed  of  the  asset 
(see  section  338(e)(2)(B)), 

(iii)  Any  debt  or  equity  instrument 
issued  by  taiget  or  a  target  affiliate  (see 
paragraph  (h)(3)  of  tiiis  section  for  an 
exception  relating  to  stock  of  a  target 
affiUate  that  is  a  controlled  foreign 
corporation). 

(iv)  Any  asset  the  basis  of  which 
immediately  after  its  acquisition  would 
otherwise  be  less  than  its  adjusted  basis 
immediately  before  its  disposition,  and 

(v)  Any  asset  identified  by  the 
Internal  Revenue  Service  in  a  revenue 
ruling  or  revenue  procedure. 

(3)  Exception  to  carryover  basis  rule 
for  de  minimis  assets.  The  carryover 
basis  rules  of  this  section  do  not  apply 
to  an  asset  if  the  asset  is  not  disposed  of 
as  part  of  the  same  arrangement  as  the 
acquisition  of  target  and  the  aggregate 
amount  realized  for  all  assets  otherwise 
subject  to  the  carryover  basis  rules  of 
this  section  does  not  exceed  $250,000. 

(4)  Mitigation  rule — (i)  General  rule.  If 
the  carryover  basis  rules  of  this  section 
apply  to  an  asset  and  the  asset  is 
transferred  to  a  domestic  corporation  in 
a  transaction  to  which  section  351 
applies  or  as  a  contribution  to  capital 
and  no  gain  is  recognized,  the 
transferor's  basis  in  the  stock  of  the 
transferee  (but  not  the  transferee's  basis 
in  the  asset)  is  determined  without 
taking  into  account  the  carryover  basis 
rules  of  this  section. 

(ii)  Time  for  transfer  This  paragraph 
(d)(4)  applies  only  if  the  asset  is 
transferred  before  the  due  date 
(including  extensions)  for  the         ■ 
transferor's  income  tax  return  for  the 
year  that  includes  the  last  date  for 
which  a  section  338  election  may  be 
made  for  taiget 

(e)  Examples — (1)  In  general.  For 
purposes  of  the  examples  in  this  section, 
unless  otherwise  stated,  the  basis  of 
each  asset  is  the  same  for  determining 
earnings  and  profits  and  taxable 
income,  the  exceptions  to  paragraph 
(d)(1)  of  this  section  do  not  apply,  the 
taxable  year  of  all  persons  is  the 
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calendar  year,  and  the  following  facts 
apply:  S  is  the  common  parent  of  a 
consolidated  group  that  includes  T,  Tl. 
T2,  and  T3:  S  owns  all  of  the  stock  of  T 
and  T3;  and  T  owns  all  of  the  stock  of 
Tl,  which  owns  all  of  the  stock  of  T2.  B 
is  unrelated  to  the  S  group  and  owns  all 
of  the  stock  of  P,  which  owns  all  of  the 
stock  of  Pi.  Y  and  Yl  are  partnerships 
that  are  unrelated  to  the  S  group  but 
may  be  related  to  the  P  group.  Z  is  a 
corporation  that  is  not  related  to  any  of 
the  other  parties. 


(2)  Direct  acquisitions.  Paragraphs  (b), 
(c).  and  (d)  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  1.  Asset  acquired  from  target  by 
purchasing  corporation,  (a)  On  February  t. 
1992.  T  sells  an  asset  to  Pi  and  recognizes 
gain.  Tb  gain  from  the  disposition  of  the  assei 
is  taken  into  account  under  i  1.1502-32  in 
determining Ss basis  in  the T stock.  On 
January  1, 1993.  Pi  makes  a  qualified  stock 
purchase  of  T  from  S.  No  section  338  election 
is  made  for  T. 

(b)  T  disposed  of  the  asset  during  its 
consistency  period,  gain  from  the  asset 
disposition  is  reflected  in  the  basis  of  the  T 
stock  as  of  Ts  acquisition  date  (January  1 
1993),  and  the  asset  is  owned  both 
ioimediately  after  the  asset  disposition 
(February  1. 1992)  and  on  T's  acquisition  date 
by  PI.  the  corporation  that  acquired  T  stock 
in  the  qualiried  stock  purchase. 
Consequently,  under  paragraph  (b)  of  this 
section,  paragraph  (d)(1)  of  this  section 
applies  to  the  asset  and  Pi's  basis  in  the 
asset  is  Ts  adjusted  basis  in  the  asset 
immediately  before  the  sale  to  Pi. 

Example  2.  Gain  from  section  33B(b)(10) 
election  reflected  in  stock  basis,  (a)  On 
February  1. 1992,  Pi  makes  a  qualified  stock 
purchase  of  T2  and  Tl.  A  section  338(h)(10) 
election  is  made  for  T2  and  T2  recognizes 
gain  on  each  of  its  assets.  T2's  gain  is  taken 
into  account  under  S  1.502-32  in  determining 
S's  basis  in  the  T  stock.  On  January  1, 1993. 
Pi  makes  a  qualified  stock  purchase  of  T 
from  S.  No  section  338  election  is  made  for  T. 

(b)  Under  paragraph  (b)(2)  of  this  sectioa 
the  acquisition  of  the  T2  stock  is  treated  as 
an  acquisition  of  T2'8  assets  on  February  1. 
1992.  because  a  section  338(h)(10)  election  is 
made  for  T2.  The  gain  recognized  by  T2  under 
section  338(h)(10)  is  reflected  in  S's  basis  in 
the  T  stock  as  of  Ts  acquisition  date. 
Bt'cause  the  other  requirements  of  paragraph 


(b)  of  this  section  are  satisfied,  paragraph 
(d)(1)  of  this  section  applies  to  the  assets  and 
new  T2's  basis  in  its  assets  is  old  T2's 
adjusted  basis  in  the  assets  Immediately 
before  the  disposition. 

Example  3.  Corporation  owning  asset 
ceases  affiliation  with  corporation 
purchasing  target  before  target  acquisition 
date:  (a)  On  February  1, 1992,  T  sells  an  asset 
to  Pi  and  recognizes  gain.  On  December  1. 
1992.  P  disposes  of  all  of  the  PI  stock  while 
PI  still  owns  the  asset  On  January  1. 1993,  P 
makes  a  qualified  stock  purchase  of  T  from  S. 
No  section  338  election  is  made  for  T. 

(b)  Immediately  after  Ts  disposition  of  the 
asset,  the  asset  is  owned  by  Pi  -which  is 
affiliated  on  that  date  with  P.  the  corporation 
that  acorporation  (PI)  that  is  no  longer 
affiliated  with  P  on  T's  acquisition  date. 
Although  the  other  requirements  of  paragraph 
(b)  of  this  section  are  satisfied,  the 
requirements  of  paragraph  (b)(l)(iii)  of  this 
section  are  not  satisfied.  Consequently,  the 
basis  rules  of  paragraph  (d)  of  this  section  do 
not  apply  to  the  asset  by  reason  of  Pi's 
acquisition. 

(c)  If  P  acquires  all  of  the  Z  stock  and  Pi 
transfers  the  asset  to  Z  on  or  before  T's 
acquisition  date  (January  1, 1993),  the  asset  is 
owned  by  an  affiiitate  of  P  both  on  February 
1. 1992  (Pi)  and  on  January  1, 1993  (Z). 
Consequently,  all  of  the  requirements  of 
paragraph  (b)  of  this  section  are  satisfied  and 
paragraph  (d)(1)  of  this  section  applies  to  the 
asset  and  Pi's  basis  in  the  asset  is  Ts 
adjusted  basis  in  the  asset  immediately 
before  the  sale  to  1*1. 

Example  4.  Gain  reflected  in  stock  basis 
notwithstanding  offsetting  loss  or 
distribution,  (a)  On  April  1, 1992,  T  sells  an 
asset  to  Pi  and  recognizes  gain.  In  1992,  T 
distributes  an  ainount  equal  to  the  gain.  On 
March  1, 1993.  P  makes  a  qualified  stock 
purchase  of  T  from  S.  No  section  338  election 
is  made  for  T. 

(b)  Although,  as  a  result  of  the  distribution, 
there  is  no  adjustment  with  respect  to  the  T 
stock  under  J  11502-32  for  1992,  Ts  gain 
from  the  disposition  of  the  asset  is 
considered  reflected  in  S's  basis  in  the  T 
stock.  The  gain  is  considered  to  have  been 
taken  into  account  under  S  11502-32  in 
determining  the  adjustments  to  S's  basis  in 
the  T  stock  because  S's  basis  in  the  T  stock  is 
diHerent  from  what  it  would  have  been  had 
there  been  no  pain. 

(c)  If  T  distributes  an  amount  equal  to  the 
gain  on  February  1. 1993,  rather  than  in  1992. 
the  results  would  be  the  same  because  S's 
basis  in  the  T  stock  is  different  from  what  it 
would  have  been  had  there  been  no  gain.  If 
the  distribution  in  1993  is  by  reason  of  an 
election  under  1 1.1502-32(f|(2),  the  results 
would  be  the  s<ime. 

(d)  If  in  1992.  T  does  not  make  a 
distribution  and  the  S  group  does  not  file  a 
consolidated  return,  but,  in  1993,  the  S  group 
does  file  a  consolidated  return  and  makes  an 
election  under  S  1.1502-32(f)(2)  for  T,  the 
results  would  be  the  same.  S's  basis  in  the  T 
stock  :s  different  from  what  it  would  have 
been  had  there  been  no  gain.  Paragraph  (c)(3) 
of  this  section  (gain  reflected  by  reason  of 
distributions)  does  not  apply  to  the  deemed 
distribution  under  the  election  because  S  and 
T  are  members  of  the  same  consolidated 


group.  If  T  distributes  an  amount  equal  to  the 
gain  in  1993  and  no  election  is  made  under 
S  1.1502-32(f)(2).  the  results  would  be  the 
same. 

|e)  If.  in  1992,  T  incurs  an  unrelated  loss  in 
an  amount  equal  to  the  gain,  rather  than 
distributing  an  amount  equal  to  the  gain,  the 
results  would  be  the  same  because  S's  basis 
in  the  T  stock  is  different  from  what  it  would 
have  been  had  tliere  been  no  gain. 

Example  5.  Cain  of  a  target  affiliate 
reflected  in  stock  basis  after  corporate 
reorganization,  (a)  On  February  1, 1992,  T3 
sells  an  asset  to  Pi  and  recognizes  gain.  On 
March  1. 1992,  S  contributes  the  T3  stock  to  T 
in  a  transaction  qualifying  under  section  351. 
On  January  15. 1993,  Pi  makes  a  qualified 
stock  purchase  of  T  from  S.  No  section  338 
election  is  made  for  T. 

(b)  T3's  gain  from  the  asset  sale  is  taken 
mto  account  under  S  1.1502-32  in  determining 
S's  basis  in  the  T3  stock.  Under  section  358, 
the  gain  that  is  taken  into  account  under 

S  1.1502-32  in  determining  S's  basis  in  the  T3 
stock  is  also  taken  into  account  in 
determining  S's  basis  in  the  T  stock  following 
S's  contribution  of  the  T3  stock  to  T. 
Consequently,  under  paragraph  (b)  of  this 
section,  paragraph  (d)(1)  of  this  section 
applies  to  the  asset  and  Pi's  basis  in  the  - 
asset  is  T3'8  adjusted  basis  in  the  asset 
immediately  before  the  sale  to  Pi. 

(c)  ff  on  March  1. 1992,  rather  than  S 
contributing  the  T3  stock  to  T.  S  causes  T3  to 
merge  into  T  in  a  transaction  qualifying  under 
section  368(a)(l)(D],  the  results  would  be  the 
same. 

Example  ft  Gain  not  reflected  if  election 
under  section  338  made,  (a)  On  February  1, 
1992.  Tl  sells  an  asset  to  PI  and  recognizes 
gain.  On  January  1. 1993,  Pi  makes  a  qualified 
stock  purchase  of  Tl  from  T.  A  section  338 
election  is  made  for  Tl. 

(b)  Under  paragraph  (c)(2)^thi8  sectioa 
because  a  section  338  electioifis  made  for  Tl. 
Ts  basis  in  the  Tl  stock  is  considered  not  to 
reflect  gain  from  the  disposition. 
Consequently,  the  requirement  of  paragraph 
(b)(l)(ii]  of  this  section  is  not  satisfied.  Thus. 
Pi's  basis  in  the  asset  is  not  determined 
under  paragraph  (d)  of  this  section.  Although 
the  section  338  election  for  Tl  results  in  8 
qualified  stock  purchase  of  T2,  the 
requirement  of  paragraph  (b)(l)(ii)  of  this 
section  is  not  satisfled  with  respect  to  T2, 
whether  or  not  a  section  338  election  is  made 
for  T2. 

(c)  If,  on  January  1. 1993,  Pi  makes  a 
qualified  stock  piuxhase  of  T  and  S  and  a 
section  338  election  for  T,  rather  than  Tl,  S's 
basis  in  the  T  stock  is  considered  not  to 
reflect  gain  from  Tl's  disposition  of  the  asset. 
However,  the  section  338  election  for  T 
results  In  a  qualified  stock  purchase  of  Tl 
Because  the  gain  is  reflected  in  Ts  basis  in 
the  Tl  stock,  the  requirements  of  paragraph 
(b)  of  this  section  are  satis^ed.  Consequently. 
Pi's  basis  in  the  asset  is  determined  under 
paragraph  (d)(1)  of  this  section  unless  a 
section  338  election  is  also  made  for  Tl. 

(f)  Extension  of  consistency  to 
indirect  acquisitions — (1)  Introduction. 
If  an  arrangement  exists  [see  paragraph 
(j)(5]  of  this  section),  this  paragraph  (f) 
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generally  extends  the  consistency  rules 
to  indirect  acquisitions  that  have  the 
same  effect  as  direct  acquisitions.  For 
example,  this  paragraph  (f)  applies  If. 
pursuant  to  an  arrangement  target  sells 
an  asset  to  an  unrelated  person  who 
then  sells  the  asset  to  the  purchasing 
corporation. 

(2)  General  rule.  This  paragraph  (f) 
appUes  to  an  asset  if.  pursuant  to  an 
arrangement — 

(i)  Tlie  asset  is  disposed  of  during  the 
target  consistoicy  p^od, 

(ii)  The  basis  ol  target  stock  as  of,  or 
at  any  time  before,  the  target  acquisition 
date  reflects  gain  from  the  disposition  of 
the  asset  and 

(iii)  The  asset  ownership  requirements 
of  paragraph  (b)(l)(iii]  of  this  section  are 
not  satisfied,  but  the  asset  is  owned,  at 
any  time  during  the  portion  of  the  target 
consistency  period  following  the  target 
acquisition  date,  by — 

(A]  A  corporation — [1)  The  basis  of 
whose  stock,  as  of,  or  at  any  time 
before,  the  target  acquisition  date, 
reflects  gain  from  the  disposition  of  the 
asset  and 

[2]  That  is  affiliated,  at  any  time 
during  the  target  consistency  period, 
with  a  corporation  that  acquires  stock  of 
target  in  the  qualified  stock  purchase,  or 

(B)  A  corporation  that  at  the  time  it 
owns  the  asset  is  affiliated  with  a 
corporation  described  in  paragraph 
(f)(2)(iii}(A)  of  this  section. 

(3)  Basis  of  acquired  assets.  If  this 
paragraph  (f)  applies  to  an  asset  the 
principles  of  the  basis  rules  of 
paragraph  (d)  of  this  section  apply  to  the 
asset  as  of  the  date,  following  the 
disposition  with  respect  to  which  gain  is 
reflected  in  the  basis  of  target's  stock, 
that  the  asset  is  first  owned  by  a 
corporation  described  in  paragraph  (!) 
(2)  (iii)  of  this  sectioa  If  the  principles  of 
the  carryover  basis  rule  of  paragraph 
(d)(1)  of  this  section  apply  to  an  asset 
the  asset's  basis  also  is  reduced  (but  not 
below  zero)  by  the  amount  of  any 
reduction  in  its  basis  occurring  after  the 
disposition  with  respect  to  which  gain  is 
reflected  in  the  basis  of  target's  stock. 

(4)  Examples.  This  paragraph  (f)  may 
be  illustrated  by  the  following  examples: 

Example  1.  Acquisition  of  asset  from 
unrelated  party  by  purchasing  corporation. 
(a)  On  February  1, 1992,  T  sella  an  asset  to  Z 
and  recognizes  gain.  On  February  15, 1982,  Pi 
makes  a  quanfied  stock  purchase  of  T  from  S. 
No  section  338  election  is  made  for  T.  PI  bays 
the  asset  from  Z  on  Marcli  1. 1992,  before  Z 
has  reduced  the  basis  of  the  asset  through 
depreciation  or  otherwise. 

[b]  Paragraph  (b)  of  tlus  sectioa  does  not 
apply  to  the  asset  liecause  the  asset 
ownersliip  requirements  of  paragraph 
(b)(l](iii)  of  this  section  are  not  satisfied. 
However,  the  asset  ownership  requirements 
of  paragraph  [f]  (2]  (iii]  of  this  section  ar* 


satisfied  because,  during  the  pwtion  of  Ta 
consistency  period  fbllowing  T%  acquisition 
date,  the  asset  is  owned  by  PI  while  it  is 
affiliated  with  T.  Consequently,  paragraph  (f) 
of  this  section  applies  to  the  aMet  if  there  is 
an  arrangement  for  T  to  dispose  of  the  asset 
during  Ts  consistency  period,  for  the  gain  to 
be  reflected  in  S's  basis  tn  the  T  stock  as  of 
Ts  acquisition  date,  and  for  Pi  to  own  the 
asset  during  the  portion  of  Ts  consistency 
period  following  Ts  acquisition  date.  If  the 
arrangement  exists,  under  paragraph  (f)(3]  of 
this  sectioa  Pi's  basis  in  the  asset  is 
determined  as  of  March  1, 1992,  under  the 
principles  of  paragraph  (d)  of  this  section. 
Consequently.  Pi's  basis  in  the  asset  is  Ts 
adjusted  basis  in  the  asset  immediately 
before  the  sale  to  Z. 

(c)  If  Pi  acquires  the  asset  from  Z  on 
January  IS,  1983  (rather  than  on  March  1, 
1992),  and  Z's  basis  in  &•  asset  has  been 
reduced  through  depreciation  at  the  time  of 
the  acquisition.  Pi's  basis  in  the  asset  as  of 
January  15, 1993,  would  t>e  Ts  adjusted  basis 
in  the  asset  immediately  t>efore  the  sale  to  Z, 
reduced  (but  not  below  xero]  by  the  amount 
of  the  depreciation.  Z's  basis  and 
depreciation  are  determined  withool  regard 
to  the  basis  rules  of  paragraph  (d)  of  this 
section. 

(d)  If  P,  rather  than  Pi.  acquires  the  asset 
bom  Z,  the  results  would  l>e  the  same. 

(e)  If.  on  March  1, 1982,  PI  acquires  the  Z 
stock,  rather  than  acquiring  the  asset  from  Z, 
paragraph  (f)  of  tliis  section  would  apply  to 
the  asset  if  an  arrangement  exists.  However, 
under  paregrafdi  (f)(3)  of  Ais  section.  Z's 
basis  in  the  asset  would  \x  determined  as  of 
February  1, 1992,  the  date  the  asset  is  first 
owned  by  a  corporation  (Z)  described  in 
paragraph  (f)(2)(iii)  of  tiiiis  section. 
Consequently,  Z's  basis  in  the  asset  as  of 
February  1, 1992,  determined  under  the 
principles  of  paragraph  (d)  of  this  section, 
would  be  Ts  adjusted  basis  in  the  asset 
inunediately  before  the  sale  to  Z. 

Example  2.  Acquisition  of  asset  from  target 
by  target  affiliate,  (a)  On  February  1, 1992,  T 
contributes  an  asset  to  Tl  in  a  transaction 
qualifying  under  section.351  and  in  which  T 
recognizes  gain  under  section  351  (b)  that  is 
deferred  under  i  1.1502-13.  On  March  1, 1992, 
Pi  makes  a  qualified  stock  ptircliase  of  T 
from  S  and.  pursuant  to  §  1.1502-13  (f),  the 
deferred  gain  is  taken  into  account  by  T 
immediately  before  T  ceases  to  be  a  member 
of  the  S  group.  No  section  338  election  is 
made  for  T. 

(b)  Paragraph  (b)  of  this  section  does  not 
apply  to  the  asset  l>ecause  the  asset 
ownership  requirements  of  paragraph 
(b)(l)(iiil  of  this  section  are  not  satisfied. 

(c)  Tl  is  not  described  in  paragraph 
(f)(2)(iii)(A)  of  this  section  tiecause  the  basis 
of  the  Tl  stock  does  not  reflect  gain  from  the 
disposition  of  the  asset.  Althou^  under 
section  356(a)(l](B)(ii).  Ts  basis  in  the  Tl 
stock  is  increased  by  the  amount  of  the  gain, 
the  gain  is  not  taken  into  account  directly  or 
indirectly  under  S  l.lSOZ-32  in  determining 
Ts  basis  in  tlie  Tl  stock. 

(d)  Tl  is  described  in  paragraph  (0(2Hiii)(B) 
of  this  section  because,  during  the  portion  of 
Ts  consistency  period  following  Ts 
acquisition  date.  Tl  owns  the  asset  while  it  is 
affiliated  with  T,  a  coiporaiioD  described  in 


paragraph  (fN2KiiiHA)  of  this  aectioa. 
Consequently,  paragraph  (f)  of  this  section 
applies  to  die  asset  if  there  is  an 
arrangement.  Under  paragraph  (jKS)  of  this 
section,  the  fact  that,  at  the  time  Tl  acquires 
the  asset  from  T,  Tl  is  related  (within  the 
meaning  of  section  2e7(b))  to  T  indicates  that 
an  arrangement  exists. 

Example  3.  Acquisition  of  asset  from  target 
and  indirect  acquisition  of  target  stock,  (a) 
On  February  1, 1992,  T  sells  an  asset  to  Pi 
and  recognizes  gain.  On  March  1, 1992.  Z 
makes  a  qualified  stock  purchase  of  T  from  S. 
No  section  338  election  is  made  for  T.  On 
January  1, 1993,  Pi  acquires  the  T  stock  bom 
Z  other  than  in  a  qualified  stock  purchase. 

(b)  The  asset  ownership  requirements  of 
■paragraph  (b)(l)(iii)  of  this  section  are  not 

satisfied  l>ecause  the  asset  was  never  owned 
by  Z.  the  corporation  that  acquired  T  stock  in 
the  quahfted  stock  purdiase  (or  by  a 
corporation  that  was  affiliated  with  Z  at  the 
time  it  owmed  the  asset).  However,  because 
the  asset  is  owned  by  Pi  while  it  is  affiliated 
with  T  during  the  portion  of  Ts  consistency 
period  following  Ts  acquisition  date, 
paragraph  (f)  of  this  section  applies  to  the 
asset  of  there  is  an  arrangement.  If  there  is  an 
arrangement,  the  principles  of  the  carryover 
basis  rule  of  paragraph  (dKl)  of  this  section 
apply  to  determine  Pi's  basis  in  the  asset 
unless  Z  makes  a  section  338  election  for  T. 
See  paragraph  (c)(2]  of  this  section. 

(c)  If  Pi  also  makes  a  qualified  stock 
purchase  of  T  from  Z.  the  results  would  be 
the  same.  If  there  is  an  arrangement,  the 
principles  of  the  carryover  basis  rule  of 
paragraph  (d)(1)  of  tl^s  section  apply  to 
determine  Pi's  basis  in  tlie  asset  unless  Z 
makes  a  section  338  election  for  T.  However, 
these  principles  apply  to  detennine  Pi's  basis 
in  the  asset  if  PI.  but  not  Z.  makes  a  section 
338  election  for  T.  The  basis  of  the  T  stock  no 
longer  reflects,  as  of  Ts  acquisition  date  by 
PI,  the  gain  from  the  disposition  of  the  asset. 

(d)  Assume  Z  purchases  the  T  stock  other 
than  in  a  qualified  stock  purchase  and  PI 
makes  a  qualified  stock  purchase  of  T  from  Z. 
Paragraph  (b)  of  this  section  does  not  apply 
to  the  asset  liecause  gain  fitnn  the  disposition 
of  the  asset  is  not  reflected  in  the  basis  of  Ts 
stock  as  of  Ts  acquisition  date  (January  1. 
1993).  However,  because  the  gain  is  reflected 
in  S's  basis  in  the  T  stock  before  Ts 
acquisition  date  and  the  asset  is  owned  by  Pi 
while  it  is  affiliated  with  T  during  the  portion 
of  Ts  consistency  period  following  Ts 
acquisition  date,  paragraph  (f)  of  this  section 
applies  to  the  asset  if  there  is  an 
arrangement.  If  there  is  an  arrangement, the 
principles  of  the  carryover  basis  rule  of 
paragraph  (d)(1)  of  this  section  apply  to 
determine  Pi's  basis  in  the  asset  even  if  PI 
makes  a  section  338  election  for  T.  The  basis 
of  the  T  stock  no  longer  reflects,  as  of  Ts 
acquisition  date,  the  gain  from  the  disposition 
of  the  asset 

Example  4.  Asset  acquired  from  target 
affiliate  by  corporation  that  becomes  its 
affiliate,  (a)  On  February  1. 1982.  Tl  sells  an 
asset  to  Pi  and  recognises  gain.  On  Febrtiary 
15. 1992.  Z  makes  a  qualified  stock  purchase 
of  T  from  S.  No  section  338  election  is  made 
for  T.  On  March  1, 1982.  Pi  acquires  the  Tl 
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stock  from  T.  other  than  in  a  quahfied  stock 
purchase. 

(b)  The  asset  ownership  requirements  of 
paragraph  (b)(l)(iii)  of  this  section  are  not 
satisfied  because  the  asset  was  never  owned 
by  Z.  the  corporation  that  acquired  T  stock  in 
the  qualified  stock  purchase  (or  by  a 
corporation  that  was  affiliated  with  Z  at  the 
time  it  owned  the  asset). 

(c)  PI  is  not  described  in  paragraph 
(f)(2)(iii)(A]  of  this  section  because  gain  from 
the  disposition  of  the  asset  is  not  reflected  in 
the  basis  of  the  PI  stock. 

(d)  PI  is  described  in  paragraph  (f)(2)(iii)(B) 
of  this  section  because  the  asset  is  owned  by 
PI  while  Pi  is  affiliated  with  Tl  during  the 
portion  of  Ts  consistency  period  following 
Ts  acquisition  date.  Tl  becomes  affiliated 
with  Z.  the  corporation  that  acquired  T  stock 
in  the  qualified  stock  purchase,  during  T's 
consistency  period,  and.  as  of  Ts  acquisition 
date,  the  basis  of  Tl's  stock  reflects  gain  from 
the  disposition  of  the  asset.  Consequently, 
paragraph  (f)  of  this  section  appHes  to  the 
asset  if  there  is  an  arrangement. 

Example  5.  De  minimis  rules,  [a]  On 
February  1. 1992,  T  sells  an  asset  to  P  and 
recognizes  gain.  On  February  15, 1992,  Tl 
sells  an  asseMo  Z  and  recognizes  gain.  The 
aggregate  amount  realized  by  T  and  Tl  on 
their  respective  sales  of  assets  is  not  more 
than  S25O.0OO.  On  March  1, 1992.  T3  sells  an 
asset  to  P  and  recognizes  gain.  On  April  1, 
1992,  P  makes  a  qualified  stock  purchase  of  T 
from  S.  No  section  338  election  it  made  for  T. 
On  June  1, 1992,  Pi  buys  from  Z  the  asset  sold 
byTl. 

(b)  Under  paragraph  (b)  of  this  section,  the 
basis  rules  of  paragraph  (d)  of  this  section 
apply  to  the  asset  sold  by  T.  Under  paragraph 
(f)  of  this  section,  the  principles  of  the  basis 
rules  of  paragraph  (dj  of  this  section  apply  to 
the  asset  sold  by  Tl  if  there  is  an 
arrangement.  Because  T3's  gain  is  not 
reflected  in  the  basis  of  the  T  stock,  the  basis 
rules  of  this  section  do  not  apply  to  the  asset 
sold  by  T3. 

(c)  The  de  minimis  rule  of  paragraph  (d)(3) 
of  this  section  applies  to  an  asset  if  the  asset 
is  not  disposed  of  as  part  of  the  same 
arrangement  as  the  acquisition  of  T  and  the 
aggregate  amount  realized  for  all  assets 
otherwise  subject  to  the  carryover  basis  rules 
does  not  exceed  $250,000.  The  aggregate 
amount  realized  by  T  and  Tl  does  not  exceed 
$250,000.  (The  asset  sold  by  T3  is  not  taken 
into  account  for  purposes  of  the  de  minimis 
rule.)  Thus,  the  de  minimis  rule  applies  to  the 
asset  sold  by  T  if  the  asset  is  not  disposed  of 
as  part  of  the  same  arrangement  as  the 
acquisition  of  T. 

(d)  If.  under  paragraph  (f)  of  this  section, 
the  principles  of  the  carryover  basis  rules  of 
paragraph  (d)(1)  of  this  section  otherwise 
apply  to  the  asset  sold  by  Tl  because  of  an 
arrangement,  the  de  minimis  rules  of  this 
section  does  not  apply  to  the  asset  because  of 
the  arrangement. 

(e)  Assume  on  June  1. 1992,  Z  acquires  the 
Tl  stock  from  T,  other  than  in  a  qualified 
stock  purchase,  rather  than  P  buying  the  Tl 
asset,  and  paragraph  (f)  of  this  section 
applies  because  there  is  an  arrangement. 
Because  the  asset  was  disposed  of  and  the  Tl 
stock  was  acquired  as  part  of  the 
arrangement,  the  de  minimis  rules  of  this 
section  does  not  apply  to  the  asset. 


UMI 


(g]  Extension  of  consistency  if 
dividends  qualifying  for  100  percent 
dividends  received  deduction  are  paid — 
(1)  General  rule  for  direct  acquisitions 
from  target.  Unless  a  section  338 
election  is  made  for  target,  the  basis 
rules  of  paragraph  (d)  of  this  section 
apply  to  an  asset  if — 

(i)  Target  recognizes  gain  (whether  or 
not  deferred)  on  disposition  of  the  asset 
during  the  portion  of  the  target 
consistency  period  that  ends  on  the 
target  acquisition  date, 

(ii)  The  asset  is  owned,  immediately 
after  the  asset  disposition  and  on  the 
target  acquisition  date,  by  a  corporation 
that  acquires  stock  of  target  in  the 
qualified  stock  purchase  (or  by  an 
affiliate  of  an  acquiring  corporation), 
and 

(iii)  During  the  portion  of  the  target 
consistency  period  that  ends  on  the 
target  acquisition  date,  the  aggregate 
amount  of  dividends  paid  by  target,  to 
which  section  243(a](3]  applies,  exceeds 
the  greater  of — 

(A)  $250,000,  or 

(B)  125  percent  of  the  yearly  average 
amount  of  dividends  paid  by  target,  to 
which  section  243(a)(^  applies,  during 
the  three  calendar  years  immediately 
preceding  the  year  in  which  the  target 
consistency  period  begins  (or.  if  shorter, 
the  period  target  was  in  existence). 

(2)  Other  direct  acquisitions  having 
same  effect.  The  basis  rules  of 
paragraph  (d)  of  this  section  also  apply 
to  an  asset  if  the  effect  of  a  transaction 
described  in  paragraph  (g)(l]  of  this 
section  is  achieved  through  any 
combination  of  disposition  of  assets  and 
payment  of  dividends  to  which  section 
243(a](3]  applies  (or  any  other  dividends 
eligible  for  a  100  percent  dividends 
received  deduction).  See  pragraph  (h)(4) 
of  this  section  for  additional  rules 
relating  to  target  affiliates  that  are 
controlled  foreign  corporations. 

(3)  Indirect  acquisitions.  The 
principles  of  paragraph  (f)  of  this  section 
also  apply  for  piuposes  of  this 
paragraph  (g). 

(4)  Examples.  This  paragraph  (g)  may 
be  illustrated  by  the  following  examples: 

Example  1.  Asset  acquired  from  target 
paying  dividends  to  which  section  243  (a)(3) 
applies,  (a)  The  S  group  does  not  file  a 
consolidated  return.  In  1989. 1990.  and  1991.  T 
pays  dividends  to  S  to  which  section  (a)(3) 
applies  of  $200,000.  $250,000.  and  $300,000, 
respectively.  On  December  1, 1992.  T  sells  an 
asset  to  P  and  recognizes  gain.  On  January  2, 
1993,  P  makes  a  qualified  stock  purchase  of  T 
from  S.  No  section  338  election  is  made  for  T. 
During  the  portion  of  Ts  consistency  period 
that  ends  on  Ts  acquisition  date,  T  pays  S 
dividends  to  which  section  243(a)(3)  applies 
of  $1,000,000. 

(b)  Under  paragraph  (g)(l]  of  this  section, 
paragraph  (d)  of  this  section  applies  to  the 


asset.  T  recognizes  gain  on  disposition  of  the 
asset  during  the  portion  of  Ts  consistency 
period  that  ends  on  Ts  acquisition  date,  the 
asset  is  owned  by  P  immediately  after  the 
disposition  and  on  Ts  acquisition  date,  and  T 
pays  dividends  described  in  paragraph 
(g)(l)(iii)  of  this  sectioa  Consequently,  under 
paragraph  (d)(1)  of  this  section.  P's  basis  in 
the  asset  is  Ts  adjusted  basis  in  the  asset 
immediately  before  the  sale  to  P. 

(c)  If  T  is  a  controlled  foreign  corporation, 
the  results  would  be  the  same  if  T  pays 
dividends  in  the  amount  described  in 
paragraph  (g](l)(iii)  of  this  section  that 
qualify  for  a  100  percent  dividends  received 
deduction.  See  sections  243(e)  and  245. 

(d)  If  S  and  T3  file  a  consolidated  return  in 
which  T.  Tl.  and  T2  do  not  join,  the  results 
would  be  the  same  because  the  dividends 
paid  by  T  are  still  described  in  paragraph 
(g)(l)(iii)  of  this  section. 

(e)  If  T.  Tl.  and  T2  file  a  consolidated 
return  in  which  S  and  T3  do  not  join,  the 
results  would  be  the  same  because  the 
dividends  paid  by  T  are  still  described  in 
paragraph  (g)(l)(iii)  of  this  section. 

Example  2.  Asset  disposition  by  target 
affiliate  achieving  same  effect,  (a)  The  S 
group  does  not  file  a  consolidated  return.  On 
December  1, 1992,  T2  sells  an  asset  to  P  and 
recognizes  gain.  T  pays  dividends  to  S 
described  in  paragraph  (g)(l)(iii)  of  this 
section.  On  January  2, 1993.  P  makes  a 
qualified  stock  purchase  of  T  from  S.  No 
section  338  election  is  made  for  T. 

(b)  Paragraph  (g)(1)  of  this  section  does  not 
apply  to  the  asset  because  T  did  not 
recognize  gain  on  the  disposition  of  the  asset. 
However,  under  paragraph  (g)(2)  of  this 
section,  because  the  asset  disposition  by  T2 
and  the  dividends  paid  by  T  achieve  the 
effect  of  a  transaction  described  in  paragraph 
(g)(1)  of  this  section,  the  carryover  basis  rule 
of  paragraph  (d)(1)  of  this  section  applies  to 
the  asset.  The  effect  was  achieved  because 
T2  is  a  lower-tier  affiliate  of  T  and  the 
dividends  paid  by  T  to  S  reduce  the  value  to 
S  of  T  and  its  lower-tier  affiliates. 

(c)  If  T2  is  a  controlled  foreign  corporation, 
the  results  would  be  the  same  because  T2  is  a 
lower-tier  affiliate  of  T  and  the  dividends 
paid  by  T  to  S  reduce  the  value  to  S  of  T  and 
its  lower-tier  affiliates. 

(d)  If  P  buys  an  asset  fi^m  T3,  rather  than 
T2,  the  asset  disposition  and  the  dividends  do 
not  achieve  the  effect  of  a  transaction 
described  in  paragraph  (g)(1)  of  this  section 
because  T3  is  not  a  lower-tier  affiliate  of  T. 
Thus,  the  basis  rules  of  paragraph  (d)  of  this 
section  do  not  apply  to  the  asset.  The  results 
would  be  the  same  whether  or  not  P  also 
acquires  the  T3  stock  (whether  or  not  in  a 
quaUfied  stock  purchase). 

Example  3.  Dividends  by  target  affiliate 
achieving  same  effect  (a)  The  S  group  does 
not  file  a  consolidated  return.  On  December 
1, 1992.  Tl  sells  an  asset  to  P  and  recognizes 
gain.  On  January  2, 1993,  P  makes  a  qualified 
stock  purchase  of  T  from  S.  No  section  338 
election  is  made  for  T.  T  does  not  pay 
dividends  to  S  described  in  paragraph 
(g)(l)(iii)  of  this  section.  However,  Tl  pays 
dividends  to  T  that  would  be  described  in 
paragraph  (g)(l)(iii)  of  this  section  if  Tl  were 
a  tarxet. 
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(b)  FuagrajA  {gW  of  this  tectkiii  docs  not 
apply  to  t^  asaet  becaaae  T  did  not 
recognize  gain  on  the  dispoaitioB  of  the  asael 
and  did  not  pay  dividends  deacribed  in 
paragraph  (gKl](iii)  of  this  section.  Further, 
paragraph  (g)(2)  of  this  section  does  not  apply 
because  the  ^vidends  paid  by  Tl  to  T  do  not 
reduce  the  valve  to  S  of  T  and  its  lower4ier 
affiliates. 

(c)  If  both  S  and  T  own  Tl  stock  and  It 
pays  dividends  to  S  that  wonld  be  described 
in  paragraph  (g](l)(iiil  of  this  section  if  Tl 
were  a  target,  paragraph  (g)(2)  of  this  section 
would  apply  because  the  dividends  paid  by 
Tl  to  S  reduce  the  value  to  S  of  T  and  its 
lower-tier  affiliates.  If  T.  rather  than  Tl,  sold 
the  asset  to  P,  the  results  would  be  the  some. 
Further,  if  T  and  Tl  pay  dividends  to  S  that 
only  when  aggregated,  would  be  described  in 
paragraph  (g)(l)(iii)  of  this  section  (if  they 
were  all  paid  by  T),  the  results  would  be  the 
same. 

Example  4.  Gain  reflected  by  reason  of 
dividends,  (a)  S  and  T  file  a  consolidated 
return  in  which  Tl  and  T2  do  not  join.  On 
December  1. 1992,  Tl  sells  an  asset  to  P  and 
recognizes  gain.  On  January  2, 1993,  P  makes 
a  qualified  stock  purchase  of  T  fixnn  S.  No 
section  338  election  is  made  for  T.  Tl  pays 
dividends  to  T  that  would  be  described  in 
paragraph  (g](l)(iii)  of  this  section  if  Tl  were 
a  target.  ' 

(b)  The  requirements  of  paragrG4>h  (b)  of 
this  section  are  not  satisfied  because,  under 
paragraph  (c)(3)  of  this  section,  gain  from 
Tl's  sale  is  not  reflected  in  S's  basis  in  the  T 
stock  by  reason  of  the  dividends  paid  by  Tl 
toT. 

(c)  Although  the  dividends  paid  by  Tl  to  T 
do  not  reduce  the  value  to  S  of  T  and  its 
lower-tier  affiliates,  paragraph  (g)(2)  of  this 
section  applies  because  the  dividends  paid 
by  Tl  to  T  are  taken  into  account  under 

§  1.150Z-32  in  determining  S's  basis  in  the  T 
stock.  Consequently,  the  carryover  basis  mie 
of  paragraph  (d)(1)  of  this  section  applies  to 
the  asset. 

(h]  Consistency  for  target  affiliatea 
that  are  controlled  foreign 
corporations — (1)  In  general.  This 
paragraph  (h)  applies  only  if  a  target  it  a 
domestic  corporation.  See  paragraph  (g) 
of  this  section  for  additional  rules  that 
may  apply  with  respect  to  controlled 
foreign  corporations. 

(2)  Income  inclusion  resulting  from 
asset  dispositions — (i)  Gain  reflected  by 
reason  of  income  inclusion.  Gain  of  a 
target  affiliate  that  is  a  controlled 
foreign  corporation  from  the  disposition 
of  an  asset  is  not  reflected  in  the  basis 
of  target  stock  under  paragraph  (c)  of 
this  section  unless  the  gain  results  in 
subpart  F  income  or  income  to  which 
section  1293  applies. 

[ii]  Basis  of  controlled  foreign 
corporation  stock.  If,  by  reason  of 
paragraph  (h]((2)(i)  of  this  section,  the 
carryover  basis  rules  of  this  section 
apply  to  an  asset,  no  increase  in  basis  in 
the  stock  of  a  controlled  foreign 
corporation  under  section  961(a)  or 
1293(d)(l]  is  allowed  to  target  or  a  target 


affiliate  to  die  extent  the  increase  it 

attributable  to  gain  described  in 
paragraph  (h)(2)(i)  of  thit  section.  A 
similar  rule  applies  to  the  basis  of  any 
property  by  reason  of  which  the  stodc  of 
the  controlled  foreign  corporation  is 
considered  owned  imder  section 
g58(a)(2)orl297(a]. 

(iii)  Gyrating  rule.  For  purposes  of 
this  paragraph  (h)(2)— 

(A)  If  there  is  an  Inclusion  under 
section  9Sl(a)(lKA)  and  there  is  subpart 
F  income  for  a  category  (as  described  in 
sections  953  and  954)  that  includes  gain 
from  the  disposition  of  the  asset  the 
inclusion  is  first  attributed  to  the  gain  to 
the  extent  of  the  pro  rata  share  of 
income  for  the  category,  and 

(B)  Any  mclusion  vxuler  section  1293 
is  fint  attributed  to  the  gain  to  the 
extent  of  the  pro  rata  share  of  the  gain. 

(3)  Stock  issued  by  target  affiliate  that 
is  a  controlled  foreign  corporation.  The 
exception  to  the  carryover  basis  rules  of 
this  section  provided  in  paragraph 
(d)(2)(iii]  of  this  section  does  not  apply 
to  stodc  issued  by  a  target  affiliate  that 
is  a  controlled  foreign  corpwation.  After 
applying  the  carryover  basis  rules  of  this 
section  to  the  stock,  the  basis  in  the 
stock  is  increased  by  the  amount  treated 
as  a  dividend  under  section  1248  cm  the 
disposition  of  the  stock. 

(4)  Certain  distributioi»—{i)  General 
rule.  In  the  case  of  a  target  affiliate  that 
is  a  controlled  foreign  corporation, 
paragraph  (g)  of  this  section  applies 
with  respect  to  the  target  affiliate  by 
treating  {my  reference  to  a  dividend  to 
which  section  243(a)(3)  applies  as  a 
reference  to  any — 

(A)  Dividend, 

(B)  Amount  treated  as  a  dividend 
imder  section  1248,  or 

(C)  Amount  included  in  income  under 
section  951(a)(1)(B) 

if  the  amount  is  taken  into  account 
under  9  11502-32  in  determining  the 
basis  of  target  stock. 

(ii)  Basis  of  controlled  foreign 
corporation  stock.  If  the  carryover  basis 
rules  of  this  section  apply  to  an  asset, 
the  basis  in  the  stock  of  the  controlled 
foreign  corporation  (or  any  property  by 
reason  of  which  the  stock  is  considered 
owned  under  section  9S8(a)(2))  is 
reduced  by  the  sum  of  any  amounts  that 
are  treated,  solely  by  reason  of  the 
disposition  of  the  asset,  as  a  dividend, 
amount  treated  as  a  dividend  under 
section  1248.  or  amount  included  in 
income  under  section  951(a)(1)(B). 

(5)  Examples.  This  paragraph  (h)  may 
be  illustrated  by  the  following  examples: 

Example  1.  Stock  of  target  affiliate  that  is  a 
CFC.  (a)  The  S  group  files  a  consobdated 
return;  however,  T2  is  a  controlled  foreign 
corporation.  On  December  1, 1992,  Tl  sells 


the  T2  stock  to  Psnd  rwegniies  gain.  On 
January  2, 190S,  P  raekes  a  i^Kfied  stock 
purdiase  of  T  from  S.  No  sediaa  338  election 
is  made  for  T. 

(b)  Under  paragraph  (bKl)  of  this  section, 
paragraph  (d)  of  this  section  applies  to  the  T2 
stock.  Under  paragraph  (hXS)  of  this  section, 
paragraph  (dK2)(iii)  of  this  section  does  not 
apply  to  the  T2  stoc*.  Consequently, 
paragraph  (d)(1)  of  tHis  section  applies  to  the 
T2  stock.  However,  after  applying  paragraph 
(d)(1)  of  this  section,  Vn  basis  in  the  T2  stock 
is  increased  by  the  amomt  of  Tl's  gain  on  the 
sale  of  the  T2  stock  that  is  treated  as  a 
dividend  under  section  1240.  Because  P  has  a 
carryover  basis  in  the  T2  stock,  the  T2  stock 
is  not  considered  purchased  within  the 
meaning  of  section  338(h)(3)  and  no  section 
338  election  may  be  made  for  T2. 

Example  2.  Stock  of  target  affiliate  CFQ 
inclusion  under  subpart  F.  (a)  The  S  group  , 
files  a  consolidated  return;  however,  TZ  is  a 
controlled  foreign  corporation.  On  December 
1, 1992,  T2  sells  an  asset  to  P  and  recognizes 
subpart  F  income  that  results  in  an  inclusion 
in  Tl's  gross  income  under  section 
951(a)(1)(A).  On  January  2, 1993,  P  makes  a 
qualified  stock  purchase  of  T  from  S.  No 
section  338  election  is  made  for  T. 

(b)  Because  gain  from  the  disposition  of  the 
asset  results  in  an  inclusion  under  section 
9Sl(a)(l)(A),  the  gain  is  reflected  in  the  basis 
of  the  T  stock  as  of  Ts  acquisition  date.  See 
paragraph  (h)(2)(i)  of  this  section. 
Consequently,  under  paragraph  (b)(1)  of  this 
section,  paragraph  (dUl)  oS  this  sectkin 
applies  to  the  asset.  In  addition,  under 
paragraph  (h)l2)(ii)  of  tiiis  sectioa  Tl's  basis 
in  the  T2  stock  is  not  increased  under  section 
961(a)  by  the  amount  of  the  inclusion  that  is 
attributable  to  the  sale  of  the  asset. 

(c)  II  in  addition  to  making  a  qualified 
stock  purchase  of  T.  P  acquires  the  T2  stock 
from  Tl  on  January  1, 1993,  die  results  are  the 
same  for  die  asset  soM  by  T2.  In  addition, 
under  paragraph  (h)(2)(ii)  of  tiiis  section.  Tl's 
basis  in  the  TZ  stock  is  not  increased  by  the 
amount  of  the  inclusion  that  is  attributable  to 
the  gain  on  the  sale  of  the  asset.  Further, 
under  paragraph  (h)(3)  of  this  section, 
paragraph  (d)(1)  of  this  section  applies  to  the 
T2  stock.  However,  after  applying  pargraph 
(d)(1)  of  tiiis  section.  Fs  basis  in  the  T2  stock 
is  increased  by  the  amount  of  Tl's  gain  on  the 
sale  of  the  T2  stock  that  is  treated  as  a 
dividend  under  section  1248.  Finally,  because 
P  has  a  carryover  basis  in  the  T2  stock,  the 
T2  stock  is  not  considered  purchased  within 
the  meaning  of  section  336  (hK3)  and  no 
section  338  election  may  be  made  for  T2. 

(d)  If  P  makes  a  qualified  stock  purchase  of 
T2  from  Tl,  rather  than  of  T  from  S,  and  Tl's 
gain  on  the  sale  of  T2  is  treated  as  a  dividend 
under  section  1248,  under  paragraph  (h)(1)  of 
this  section,  paragraphs  (h)(2)  and  (3)  of  this 
section  do  not  apply  because  there  is  no 
target  that  is  a  domestic  corporatioa 
Consequently,  the  carryove'^  h»M»  rules  of 
tiiis  section  do  not  apply  to  the  asset  sold  by 
T2  or  the  T2  slock. 

Example  X  Coin  reflected  by  reason  of 
section  1248  dividend;  gain  from  nan-subpart 
F  asset  (a)  The  S  group  files  a  consolidated 
return;  however,  T2  is  a  controlled  foreign 
corporation.  In  1989. 1990, 1991  and  1992,  T2 
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does  not  pay  any  dividends  to  Tl  and  no 
amount  is  included  in  Tl's  income  under 
section  951(a)(1)(B).  On  December  1. 1992.  T2 
sells  an  asset  with  a  basis  of  $400,000  to  P  for 
$900,000.  T2"«  gain  of  $500,000  is  not  subpart  F 
income.  On  December  15, 1992,  Tl  sells  T2.  in 
which  it  has  a  basis  of  $600,000.  to  P  for 
$1,600,000.  Under  section  1248.  $800,000  of 
Tl's  gain  of  $1,000,000  is  treated  as  a 
dividend.  However,  in  the  absence  of  the  sale 
of  the  asset  by  T2  to  P,  only  $300,000  would 
have  been  treated  as  a  dividend  under 
section  1248.  On  December  30, 1992,  P  makes 
a  qualified  stock  purchase  of  Tl  from  T.  No 
section  338  election  is  made  for  Tl. 

(b)  Under  paragraph  (h)(4)  of  this  section, 
paragraph  (g)(2)  of  this  section  applies  by 
reference  to  the  amount  treated  as  a  dividend 
under  section  1248  on  the  disposition  of  the 
T2  stock.  Because  the  amount  treated  as  a 
dividend  is  taken  into  account  in  determining 
Ts  basis  in  the  Tl  stock  under  S  1.1502-32. 
the  sale  of  the  T2  stock  and  the  deemed 
dividend  have  the  effect  of  a  transaction 
described  in  paragraph  (g)(1)  of  this  section. 
Consequently,  paragraph  (d)(1)  of  this  section 
applies  to  the  asset  sold  by  T2  to  P  and  Fs  -. 
basis  in  the  asset  is  $400,000  as  of  December 
1. 1992. 

(c)  Under  paragraph  (h)(3)  of  this  section, 
paragraph  (d)(1)  of  this  section  applies  to  the 
T2  stock  and  P's  basis  in  the  T2  stock  is 
$600,000  as  of  December  15, 1992.  Under 
paragraphs  (h)(3)  and  (4)(ii)  of  this  section, 
however.  P's  basis  in  the  T2  stock  is 
increased  by  $300,000  (the  amount  of  Tl"8 
gain  treated  as  a  dividend  under  section  1248 
($800,00),  other  than  the  amount  treated  as  a 
dividend  solely  as  a  result  of  the  sale  of  the 
asset  by  T2  to  P  ($500,000)]  to  $900,000. 

(i)  [Reserved.) 

(j)  Anti-avoidance  rules.  For  purposes 
of  this  section — 

(1)  Extension  of  consistency  period. 
The  target  consistency  period  is 
extended  to  include  any  continuous 
period  that  ends  on,  or  begins  on,  any 
day  of  the  consistency  period  during 
which  a  purchasing  corporation,  or  any 
person  related,  within  the  meaning  of 
section  287(b)  or  707(b)(1).  to  a 
purchasing  corporation,  has  an 
arrangement — 

(i)  To  purchase  stock  of  target,  or 
(ii)  To  own  tm  asset  to  whidi  the 
carryover  basis  rules  of  this  section 
apply,  taking  into  account  the  extension. 

(2)  Qualified  stock  purchase  and  12- 
month  acquisition  period.  The  12-month 
acquisition  period  is  extended  if, 
pursuant  to  an  arrangement,  a 
corporation  acquires  by  purchase  stock 
of  another  corporation  satisfying  the 
requirements  of  section  1504(a)(2)  over  a 
period  of  more  than  12  months. 

(3)  Acquisitions  by  conduits — (i)  Asset 
ownership.  A  corporation  is  treated  as 
owning  any  portion  of  an  asset 
attributed  to  the  corporation  from  a 
conduit  under  section  318(a)  (treating 
any  asset  as  stock  for  this  puipose),  for 
purposes  of^ 


UMI 


(A)  The  asset  ownership  requirements 
of  this  section,  and 

(B)  Determining  whether  a  controlled 
foreign  corporation  is  a  target  a^iliate 
for  purposes  of  paragraph  (h)  of  this 
section. 

If  the  basis  rules  of  this  section  apply  to 
the  asset,  the  basis  rules  of  this  section 
apply  to  the  entire  asset  (not  just  the 
portion  for  which  ownership  is 
attributed). 

(ii)  Stock  acquisition — (A)  Purchase 
by  conduit.  A  corporation  is  treated  as 
purchasing  stock  of  another  corporation 
attributed  to  the  corporation  from  a 
conduit  under  section  318(a)  on  the  day 
the  stock  is  purchased  by  the  conduit. 
The  corporation  is  not  treated  as 
purchasing  the  stock,  however,  if  the 
conduit  purchased  the  stock  more  than 
two  years  before  the  date  the  stock  is 
first  attributed  to  the  corporation. 

(B)  Purchase  of  conduit.  If  a 
corporation  purchases  an  interest  in  a 
conduit  (treating  the  interest  as  stock  for 
this  purpose),  the  corporation  is  treated 
as  purchasing  on  that  date  any  stock 
owned  by  a  conduit  on  that  date  and 
attributed  to  the  corporation  under 
section  318(a)  with  respect  to  the 
interest  in  the  conduit  that  was 
purchased. 

(4)  Conduit.  A  person  (other  than  a 
corporation)  is  a  conduit  as  to  a 
corporation  if — 

(i)  The  corporation  would  be  treated 
under  section  318(a)(2)  (A)  and  (B) 
(attribution  from  partnerships,  estates, 
and  trusts)  as  owning  any  stock  owned 
by  the  person,  and 

(ii)  The  corporation,  together  with  its 
affiliates,  would  be  treated  as  owning 
an  aggregate  of  at  least  50  percent  of  the 
stock  owned  by  the  person. 

(5)  Existence  of  arrangement.  The 
existence  of  an  arrangement  is 
determined  under  all  the  facts  and 
circumstances.  For  an  arrangement  to 
exist,  there  need  not  be  an  enforceable, 
vmtten,  or  unconditional  agreement,  and 
all  the  parties  to  the  transaction  need 
not  have  participated  in  each  step  of  the 
transaction.  One  factor  indicating  the 
existence  of  arrangement  is  the 
participation  of  a  related  party.  For  this 
purpose,  persons  are  related  if  they  are 
related  within  the  meaning  of  section 
267(b)  or  707(b)(l}. 

(6)  Predecessor  and  successor — (i) 
Persons.  A  reference  to  a  person 
(including  target,  target  affiliate,  and 
purchasing  corporation)  includes,  as  the 
context  may  require,  a  reference  to  a 
predecessor  or  successor.  For  this 
purpose,  a  predecessor  is  a  transferor  or 
distributor  of  assets  to  a  person  (the 
successor)  in  a  transaction — 

(A)  To  which  section  381(a)  applies,  or 


(B)  In  which  the  successor's  basis  for 
the  assets  is  determined,  directly  or 
indirectly,  in  whole  or  in  part,  by 
reference  to  the  basis  of  the  transferor 
or  distributor. 

(ii)  Assets.  A  reference  to  an  asset 
(the  first  asset)  includes,  as  the  context 
may  require,  a  reference  to  any  asset  the 
basis  of  which  is  determined,  directly  or 
indirectly,  in  whole  or  in  part,  by 
reference  to  the  Hrst  asset. 

(7)  Examples.  This  paragraph  (j)  may 
be  illustrated  by  the  following  examples: 

Example  1.  Asset  owned  by  conduit  treated 
as  owned  by  purchaser  of  target  stock,  (a)  P 
owns  a  60-perceftt  interest  in  Y.  On  March  1, 

1992,  T  sells  an  asset  to  Y  and  recognizes 
gain.  On  January  1, 1993,  P  makes  a  qualified 
stock  purchase  of  T  from  S.  No  section  338 
election  is  made  for  T. 

(b)  Under  paragraph  (j)(4)  of  this  section,  Y 
is  a  conduit  with  respect  to  P.  Consequently, 
under  paragraph  (j](3)(i)(A]  of  this  section,  P 
is  treated  as  owning  60  percent  of  the  asset 
on  March  1, 1992  and  January  1, 1993. 
Because  P  is  treated  as  owning  part  or  all  of 
the  asset  both  immediately  after  the  asset 
disposition  and  on  Ts  acquisition  date, 
paragraph  (b)  of  this  section  applies  to  the 
asset.  Consequently,  paragraph  (d)(1)  of  this 
section  applies  to  the  asset  and  Y's  basis  in 
the  asset  is  Ts  adjusted  basis  in  the  asset 
immediately  before  the  sale  to  Y. 

Example  2.  Corporation  whose  stock  is 
owned  by  conduit  treated  as  affiliate,  (a)  P 
owns  an  80-percent  interest  in  Y.  Y  owns  all 
of  the  stock  of  Z.  On  March  1, 1992,  T  sells  an 
asset  to  Z  and  recognizes  gain.  On  January  1, 

1993,  P  makes  a  qualiHed  stock  purchase  of  T 
from  S.  No  section  338  election  is  made  for  T. 

(b)  Under  paragraph  (j](4)  of  this  section,  Y 
is  a  conduit  with  respect  to  P.  Consequently, 
under  paragraph  (j](3)(i)(A)  of  this  section,  P 
is  treated  as  owning  80  percent  of  the  Z  stock 
and  Z  is  therefore  treated  as  an  a^iliate  x>f  P 
for  purposes  of  applying  the  asset  ownership 
requirements  of  paragraph  (b)(l)(iii]  of  this 
section.  Because  Z,  an  affiliate  of  P,  owns  the 
assets  both  immediately  after  the  asset 
disposition  and  on  Ts  acquisition  date, 
paragraph  (b)  of  this  section  applies  to  the 
asset,  and  the  asset's  basis  is  determined 
under  paragraph  (d)  of  this  section. 

(c)  If,  instead  of  owning  an  80-percent 
interest  in  Y,  P  owned  a  79-percent  interest  in 
Y.  Z  would  not  be  treated  as  an  affiliate  of  P 
and  paragraph  (b)  of  this  section  would  not 
apply  to  their  asset. 

Example  3.  Qualified  stock  purchase  by 
reason  of  stock  purchase  by  conduit,  (a)  P 
owns  a  90-percent  interest  in  Y.  Y  owns  a  60- 
percent  interest  in  Yl.  On  December  31, 1992. 
T  sells  an  asset  to  P  and  recognizes  gain.  On 
January  2. 1993,  P  purchases  70  percent  of  the 
T  stock  from  S  and  Yl  purchases  the 
remaining  30  percent  of  the  T  stock  from  S. 

(b)  Under  paragraph  (j)(3)(ii)(A)  of  this 
section,  P  is  treated  as  purchasing  on  January 
2, 1993.  the  16.2  percent  of  the  T  stock  that  is 
attributed  to  P  from  Y  and  Yl  under  section 
318(a).  Thus,  for  purposes  of  this  section,  P  is 
treated  as  making  a  qualified  stock  purchase 
of  T  on  January  2, 1993,  paragraph  (b)  of  this 
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section  applies  to  the  asset,  and  the  asset's 
basis  is  determined  under  paragraph  (d)  of 
this  section.  However,  because  P  is  not 
treated  as  having  made  a  qualified  stock 
purchase  of  T  for  purposes  of  making  an 
election  under  section  338,  no  election  can  be 
made  for  T. 

(c)  If  Yl  purchases  the  30  percent  of  the  T 
stock  from  S  on  December  Z  1991,  rather  than 
on  January  2, 1993,  P  would  b«  treated  as 
purchasing  the  16.2  percent  of  the  T  stock  on 
December  2, 1991.  Thus,  if  paragraph  (j](2)  of 
this  section  (relating  to  extension  of  the  12- 
month  acquisition  period)  does  not  apply,  P 
would  not  be  treated  as  making  a  qualified 
stock  purchase  of  T,  because  P  is  not  treated 
as  purchasing  T  stock  satisfying  the 
requirements  of  section  1504(a)(2)  within  a 
'^IZ-month  period. 

Example  4.  Successor  asset,  (a)  On 
February  li  1992.  T  sells  stock  of  X  to  Pi  and 
recognizes  gain.  On  December  1, 1992,  Pi 
exchanges  its  X  stock  for  stock  in  new  X  in  a 
reorganization  qualifying  under  section 
368(a)(1)(F).  On  January  1, 1993,  Pi  makes  a 
qualified  stock  purchase  of  T  from  S.  No 
section  338  election  is  made  for  T. 

(b)  The  asset  ownership  requirements  of 
paragraph  (b)(l)(iii)  of  Ihp  section  are 
satisfied  because,  under  paragraph  (i)(6)(ii)  of 
this  section,  PI  is  treated  as  owning  the  X 
stock  on  Ts  acquisition  date.  PI  is  treated  as 
owning  the  X  stock  on  that  date  because  PI 
owns  the  new  X  stock  and  Pi's  basis  in  the 
new  X  stock  is  determined  by  reference  to 
Pi's  basis  in  the  X  stock.  Consequently,  under 
paragraph  (d)(1)  of  this  section.  Pi's  basis  in 
the  X  stock  on  February  %.  1992  is  Ts 
adjusted  basis  in  the  X  stock  immediately 
before  the  sale  of  PI. 

• 
91.338-S    Interrtational  aspects  of  tection 
338. 

(a)  Scope.  Tills  section  provides 
guidance  regarding  the  international 
aspects  of  section  338.  As  provided  in 

i  1.338-l(c)(14),  a  foreign  corporation,  a 
DISC,  or  a  corporation  fdr  which  a 
section  936  election  has  been  made  is 
considered  a  target  affiliate  for  all 
purposes  of  section  338.  In  addition, 
stock  described  in  section  338(h)(6](B)(ii) 
held  by  a  target  affiliate  is  not  excluded 
from  the  operation  of  section  338. 

(b)  Application  of  section  338  to 
foreign  targets — (ij  In  general.  For 
purposes  of  subtitle  A,  the  deemed  sale 
gain,  as  defmed  in  §  1.338-3(b)(4],  of  a 
foreign  target  for  which  a  section  338 
election  is  made  (FT),  and  the 
corresponding  earning  and  profits,  are 
taken  into  account  in  determining  the 
taxation  of  FT  and  FTs  direct  and 
indirect  shareholders.  See,  how^ever, 
section  338(h)(16).  For  example,  the 
income  and  earnings  and  profits  of  FT 
are  determined,  for  purposes  of  sections 
551,  951, 1248,  and  1293,  by  taking  into 
account  the  deemed  sale  gain. 

(2)  Ownership  of  FT  stock  on  the 
acquisition  date.  A  person  who  transfers 
FT  stock  to  the  purchasing  corporation 
on  FTs  acquisition  date  is  considered  to 


own  the  transferred  stock  at  the  close  of 
FTs  acquisition  date  See,  e.g.,  {  1.951- 
1(f)  (relating  to  determination  of  holding 
period  for  purposes  of  sections  951 
through  964).  If  on  the  acquisition  date 
the  purchasing  corporation  owns  a  block 
of  FT  stock  that  was  acquired  before 
FTs  acquisition  date,  the  purchasing 
corporation  is  considered  to  own  such 
block  at  the  close  of  the  acquisition 
date. 

(3)  Carryover  FT  stock— [i]  Definition. 
FT  stock  is  carryover  FT  stock  if— 

(A)  FT  was  a  controlled  foreign 
corporation  within  the  meaning  of 
section  957  (taking  into  account  section 
953(c))  at  any  time  during  the  portion  of 
the  12-month  acquisition  period  that 
ends  on  the  acquisition  date,  and 

(B)  Such  stock  is  ovraed  as  of  the 
beginning  of  the  day  after  FTs 
acquisition  date  by  a  person  other  than 
a  purchasing  corporation,  or  by  a 
purchasing  corporation  if  the  stock  is 
nonrecently  purchased  and  is  not 
subject  to  a  gain  recognition  election 
under  S  1.338(b)-l(e)(2). 

(ii)  Carryover  of  earnings  and  profits. 
The  earnings  and  profits  of  old  FT  (and 
associated  foreign  taxes)  attributable  to 
the  carryover  FT  stock  (adjusted  to 
reflect  deemed  sale  gain)  carry  over  to 
new  FT  solely  for  purposes  of — 

(A)  Characterizing  an  actual 
distribution  with  respect  to  a  share  of 
carryover  FT  stock  as  a  dividend, 

(B)  Characterizing  gain  on  a  post- 
acquisition  date  transfer  of  a  share  of 
carryover  FT  stock  as  a  dividend  under 
section  1248  (if  such  section  is  otherwise 
applicable), 

(C)  Characterizing  an  investment  of 
earnings  in  United  States  property  as 
income  under  sections  951(a)(1)(B)  and 
956  (if  such  sections  are  otherwise 
applicable),  and 

(D)  Determining  foreign  taxes  deemed 
paid  under  sections  902  and  960  with 
respect  to  the  amount  treated  as  a 
dividend  or  income  by  virtue  of  this 
paragraph  (b)(3)(ii)  (subject  to  the 
operation  of  section  338(h)(16)). 

(iii)  Cap  on  carryover  of  earnings  and 
profits.  The  amount  of  earnings  and 
profits  of  old  FT  taken  into  account  with 
respect  to  a  share  of  carryover  FT  stock 
is  limited  to  the  amount  that  would  have 
been  included  in  gross  income  of  the 
owner  of  such  stock  as  a  dividend  under 
section  1248  if— 

(A)  The  shareholder  transferred  that 
share  to  the  purchasing  corporation  on 
FTs  acquisition  date  for  a  consideration 
equal  to  the  fair  market  value  of  that 
share  on  that  date,  or 

(B)  In  the  case  of  nonrecently 
purchased  FT  stock  treated  as  carryover 
FT  stock,  a  gain  recognition  election 
under  section  338(b)(3)(A)  applied  to 


that  share.  For  purposes  of  the  preceding 
sentence,  a  shareholder  that  is  a 
controlled  foreign  corporation  is 
considered  to  be  a  United  States  person, 
and  the  principle  of  section 
1248(c)(2)(D)(ii)  (concerning  a  United 
States  person's  indirect  ownership  of 
stock  in  a  foreign  corporation)  applies  in 
determining  the  correct  holding  period, 
(iv)  Post-acquisition  date  distribution 
of  old  FT  earnings  and  prof  its.  A  post- 
acquisition  date  distribution  with 
respect  to  a  share  of  carryover  FT  stock 
is  considered  to  be  derived  first  from 
earnings  and  profits  derived  after  FT'sj 
acquisition  date  and  then  from  earnings 
and  profits  derived  on  or  before  FTs 
acquisition  date. 

(v)  Old  FT  earnings  and  profits 
unaffected  by  post-acquisition  date 
deficits.  The  carryover  amount  for  a 
share  of  carryover  FT  stock  is  not 
reduced  by  deficits  in  earnings  and 
profits  incurred  by  new  FT.  "This  rule 
applies  for  purposes  of  determining  the 
amount  of  foreign  taxes  deemed  paid 
regardless  of  the  fact  that  there  are  no 
accumulated  earnings  and  profits.  For 
example,  a  distribution  by  new  FT  with 
respect  to  a  share  of  carryover  FT  stock' 
is  treated  as  a  dividend  by  the 
distribution  to  the  extent  of  the 
carryover  amount  for  that  share 
notwithstanding  that  new  FT  has  no 
earnings  and  profits. 

(v)  Character  of  FT  stock  as  carryover 
FT  stock  eliminated  upon  disposition.  A 
share  of  FT  stock  is  not  considered 
carryover  FT  stock  after  it  is  disposed  of 
provided  that  all  gain  realized  on  the 
transfer  is  recognized  at  the  time  of  the 
transfer,  or  that,  if  less  than  all  of  the 
realized  gain  is  recognized,  the 
recognized  amount  equals  or  exceeds 
the  remaining  carryover  amount  for  that 
share. 

(4)  Passive  foreign  investment 
company  stock.  Stock  that  is  owned  as 
of  the  beginning  of  the  day  after  FT's 
acquisition  date  by  a  person  other  than 
a  purchasing  corporation,  or  by  a 
purchasing  corporation  if  the  FT  stock  is 
nonrecently  purchased  stock  not  subject 
to  a  gain  recognition  election  under 
J  1.338(b)-l(e)(2),  is  treated  as  passive 
foreign  investment  company  stock  to  the 
extent  provided  in  section  1297(b)(1). 

(c)  Dividend  treatment  under  section 
1248(e).  The  principles  of  this  paragraph 
(b)  apply  to  shareholders  of  a  domestic 
corporation  subject  to  section  1248(e). 

(d)  Allocation  of  foreign  taxes.  If  a 
section  338  election  is  made  for  target 
(whether  foreign  or  domestic),  and 
target's  taxable  year  under  foreign  law 
(if  any)  does  not  close  at  the  end  of  the 
acquisition  date,  foreign  income  taxes 
attributable  to  the  income  eaned  by 
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target  during  such  foreign  taxable  year 
are  allocated  to  old  target  and  new 
target.  Such  allocation  is  made  under 
the  principles  of  §  1.1502-76(b)(4). 

(e)  Operation  of  section  338{h)(16). 
[Reserved.] 

(f)  Examples.  (1)  Except  as  otherwise 
provided,  all  corporations  use  the 
calendar  year  as  the  taxable  year,  have 
no  earnings  and  profits  [or  deficits] 
accumulated  for  any  taxable  year,  and 
have  only  one  class  of  outstanding 
stock. 

(2)  This  section  may  be  illustrated  by 
the  following  examples: 

Example  1.  Gain  recognition  election  for 
carryover  FT  stock,  (a)  A  has  owned  90  of  the 
100  shares  of  CFCT  stock  since  CTCT  was 
organized  on  March  13, 1989.  P  has  owned  the 
remaining  10  shares  of  CFCT  stock  since 
CFCT  was  organized.  Those  10  shares 
constitute  nonrecently  purchased  stock  in  Fs 
hands  within  the  meaning  of  section 
338(b)(6)(B).  On  November  1. 1992.  P 
purchases  A's  90  shares  of  CFCT  stock  for 
$80,000,000  and  makes  a  section  338  election 
for  CFCT.  P  also  makes  a  gain  recognition 
election  under  section  338(b)(3)(A)  and 
i  1.338(bH(e)(2). 

(b)  CPCTs  earnings  and  profits  for  its  short 
1982  taxable  year  ending  on  November  1. 
1982,  are  $50,000,  determined  without  regard 
to  the  deemed  asset  tale.  Assume  A 
recognizes  gain  of  $81,000  on  the  sale  of  the 
CFCT  stock.  Further,  assume  that  CFCT 
recognizes  gain  of  $40^000  by  reason  of  its 
deemed  sale  of  assets  under  section  338(a)(1) 

(c)  A's  sale  of  CFCT  stock  to  P  is  a  transfer 
to  which  section  1248  and  paragraphs  (b)  (1) 
and  (2)  of  this  section  apply.  For  purposes  of 
applying  section  1248  (a)  to  A.  the  earnings 
and  profits  of  CFCT  for  its  short  taxable  year 
ending  on  November  1, 1992,  are  990,000  (the 
earnings  and  profits  for  that  taxable  year  as 
determined  under  i  1.1248-2(e)  ($50,000)  plus 
earnings  from  the  deemed  sale  ($40,000)). 
Tnus.  A's  entire  gain  is  characterized  as  a 
dividend  under  section  1248  (but  see  section 
338(h)(18)), 

(d)  Assume  that  P  recognizes  a  gain  of 
$8,000  with  respect  to  the  10  shares  of 
nonrecently  purcitased  CFCT  stock  by  reason 
of  the  gain  recognition  election.  Because  P  is 
treated  as  selling  the  nonrecently  purchased 
stock  for  all  purposes  of  the  Code,  section 
1248  applies.  Thus,  under  S  1.1248-2(e].  $9,000 
of  the  $90,000  of  earnings  and  profits  for  1992 
are  attributable  to  the  block  of  10  shares  of 
CFCT  stock  deemed  sold  by  P  at  the  close  of 
November  1, 1992  ($80,000  x  10/100). 
Accordingly.  Fs  entire  gain  on  the  deemed 
sale  of  10  shores  of  CFCT  stock  is  included 
under  section  1248(a)  in  Fs  gross  income  as  a 
dividend  (but  see  section  338(h)(l6)). 

Exasaple  2.  No  gain  recognition  election  for 
carryover  FT  stock,  (a)  Assume  the  same 
facts  as  in  Example  1.  except  that  P  does  not 
make  a  gain  recognition  election. 

(b)  The  10  shares  of  nonrecently  purchased 
CFCT  stock  held  by  P  is  carryover  FT  stock 
under  paragraph  (b)(3)  of  this  section. 
Accordiagiy,  the  earnings  and  profits  (and 
attributable  fbrei^i  taxes)  of  old  CFCT  carry 
over  to  new  CFCT  solely  for  porpoaes  of  tliat 


block  of  10  shares.  The  amount  of  old  CFCTs 
earnings  and  proRts  taken  into  account  with 
respect  to  that  block  in  the  event,  for 
example,  of  a  distribution  by  new  CFCT  with 
respect  to  that  block  is  the  amount  of  the 
section  1248  dividend  that  P  would  have 
recognized  with  respect  to  that  block  had  it 
made  a  gain  recognition  election  under 
section  338(b)(3)(A).  Under  the  facts  of 
Example  1,  P  would  have  recognized  a  gain  of 
$9,000  with  respect  to  that  block,  all  of  which 
would  have  been  a  section  1248  dividend 
($00,000  X  10/100).  Accordingly,  the 
carryover  amount  for  the  block  of  10  shares 
of  nonrecentiy  purchased  CFCT  stock  is 
$8,000. 

Example  3.  Sale  of  controlled  foreign 
corporation  stock  prior  to  and  on  the 
acquisition  date,  (a)  X  and  Y,  both  U.S. 
corporations,  have  each  owned  50%  of  the 
CFCT  stock  since  1966.  Among  CFCTs  assets 
are  assets  the  sale  of  which  would  generate 
subpart  F  income.  On  December  31, 1982.  X 
sells  its  CFCT  stock  to  P.  On  ]une  30, 1983.  Y 
sells  its  CFCT  stock  to  P.  P  makes  a  section 
336  election  for  CFCT.  In  both  1992  and  1993. 
CFCT  has  subpart  F  income  resulting  from 
operations. 

(b)  For  taxable  year  1992.  X  and  Y  are 
United  States  shareholders  on  the  lait  day  of 
CFCTs  taxable  year,  so  pursuant  to  section 
951(a)(l](A]  each  must  include  in  income  its 
pro  rata  share  of  CFCTs  subpart  F  income 
for  1992.  Because  Fs  holding  period  in  the 
CFCT  stock  acquired  from  X  does  not  begin 
until  January  1, 1993,  P  is  not  a  United  States 
shareholder  on  the  last  day  of  1992  for 
purposes  of  section  951(a)(1)(A)  (See  i  1.951- 
1(f)).  X  must  then  determine  the  extent  to 
which  section  1248  characterizes  its  gain  on 
the  sale  of  CFCT  stock  as  a  dividend. 

(c)  For  tiie  short  taxable  year  ending  June 
30, 1993,  Y  is  considered  to  owi;  the  CFCT 
stock  sold  to  P  at  the  dose  of  CFCTs 
acquisition  date.  Because  the  acquisition  date 
is  the  last  day  of  CFCTs  taxable  year,  Y  and 
P  are  United  States  shareholders  on  the  last 
day  of  CFCTs  taxable  year.  Pursuant  to 
section  951(a)(1)(A),  each  must  include  its  pro 
rata  share  of  CFCTs  subpart  F  income  for  the 
short  taxable  year  ending  June  30, 1993.  This 
includes  any  income  generated  on  the 
deemed  sale  of  CFCTs  assets.  Y  must  then 
determine  the  extent  to  which  section  1248 
recharacterizes  its  gain  on  the  sale  of  the 
CFCT  stock  as  a  dividend,  taking  into 
account  any  increase  in  CFCTs  earning  and 
profits  due  to  the  deemed  sale  of  assets. 

Example.  4.  Acquisition  of  control  for 
purposes  of  section  951  prior  to  the 
acquisition  date.  FS  owns  100  percent  of  the 
FT  stock.  On  July  1, 1993,  P  buys  80%  of  the 
FT  stock.  On  December  31. 1993.  P  bu3f8  the 
remaining  40%  of  the  FT  stock  and  makes  a 
section  338  election  for  FT.  For  tax  year  1993. 
FT  has  earnings  and  profits  of  $1,000 
(including  earnings  resulting  from  the  deemed 
sale).  The  section  338  election  results  in  $S00 
of  subpart  F  income.  As  a  resiilt  of  the  section 
338  election.  P  must  incfaide  in  gross  income 
the  following  amount  under  section 
951(a)(1)(A)  [see  \  1.95Hb)(2}): 


FTs  subpart  F  income  for  1993... $50000 

Less:  reduction  under  section 
9Sl(aH2)(A)  for  period  (1-1-93 
through  7-1-83)  during  which 
FT  is  not  a  controlled  foreign 
corporation  ($500  X  182/365) .       ?49.32 

Subpart  F  income  as  limited  by' 
sectton  951(a)(2)(A) „ $25068 

Fs  pro  rata  share  of  subpart  F 
income  as  determined  under 
section  a51(a)(2)(A)  (60%  X 
250.68) - _...« $150.41 


Example  5.  Coordination  with  section  B36. 
(a)  T  is  a  corporation  for  which  a  section  936 
election  has  t>een  made.  P  makes  a  quaUfied 
stock  purchase  of  T  and  makes  a  section  338 
election  for  T. 

(b)  Ts  deemed  sale  of  assets  under  section 
338  constitutes  a  sale  for  purposes  of  subtitle 
A  of  the  Code,  including  section 
936(a)(l)(A)(ii).  To  the  extent  that  the  assets 
deemed  sold  are  used  in  the  conduct  of  an 
active  trade  or  business  in  a  possession  for 
purposes  of  section  936(a)(l)(A](i),  and 
assuming  all  the  other  conditions  of  section 
936  are  satisfied,  the  income  from  the  deemed 
sale  qualifies  for  the  credit  granted  by  section 
936(a].  The  source  of  income  from  the 
deemed  sale  is  determined  as  if  the  assets 
had  actuaUy  been  sold  and  is  not  affected  for 
purposes  of  section  936  by  section  338(h)(16). 

(c)  Because  new  T  is  treated  as  a  new 
corporation  for  purposes  of  subtitle  A  of  the 
Code,  the  three  year  testing  period  in  section 
936(a)(2)(A)  begins  again  for  new  T  on  the 
day  following  Ts  acquisition  date.  Thus,  if 
the  character  or  source  of  old  Ts  gross 
income  disqualified  it  for  the  credit  under 
section  836,  a  fresh  start  is  allowed  by 
section  338  election. 


S1.33t(bH    Ad|us«edrosssd-upl 

(a)  Scope.  This  section  provides  rules 
under  section  338(b)  to  determine  the 
adjusted  grossed-up  basis  ("AGUE")  for 
target.  The  AGUB  is  the  amount  for 
which  new  target  is  deemed  to  have 
purchased  all  of  its  assets  in  the  deemed 
purchase  under  section  338(a](2].  The 
AGUB  is  allocated  among  tai^et's  assets 
in  accordance  with  i  1.338(b}-2T  to 
determine  the  price  at  which  the  assets 
are  deemed  to  have  been  purchased. 
Subsequent  adjustments  to  AGUB  and 
the  allocation  of  such  adjustments  to 
target's  assets  may  be  made  under 

8  1.338(b}-OT. 

(b)  Adjustment  events.  "Adjustment 
events"  are  increases  (or  decreases)  in 
the  consideration  paid  for  recently  or 
nonrecently  purchased  stock,  reductions 
it!  target's  liabilities  included  in  AGUB 
as  of  the  beginning  of  the  day  after  the 
acquisition  date,  and  old  target 
liabilities  that  become  fixed  and 
determinable. 

(c)  AGUB— {\)  In  general.  AGUB  is 
the  sum  o{ — 
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(i)  The  purchasing  corporation's 
grossed-up  basis  in  recently  purchased 
target  stock. 

(ii)  The  purchasing  corporation's  basis 
in  nonrecently  purchased  target  stocky 

(iii)  The  liabilities  of  target,  and 

(iv)  Other  relevant  items. 

(2)  Time  when  AGUB  determined 
AGUB  is  initially  determined  at  the 
beginning  of  the  day  after  the 
acquisition  date  of  target.  However. 
adjustment  events  thatj)ccur  during  new 
target's  tirst  taxable  year  are  taken  into 
account  for  purposes  of  determining 
AGUB  and  the  basis  of  target's  assets  as 
if  they  had  occurred  at  the  beginning  of 
the  day  after  the  acquisition  date. 

(3)  Sample  AGUB  Formula,  [i]  The 
sample  formula  is  as  follows: 

AGUB  =  GRP  +  L  +  X 

(ii)  For  purposes  of  this  formula — 

(A)  "GRP"  is  the  purchasing 
corporation's  grossed-up  basis  in 
recently  purchased  target  stock. 

(B)  "BMP"  is  the  purchasing 
corporation's  basis  in  nonrecently 
purchased  target  stock. 

(C)  "L"  is  the  sum  of  new  target's 
liabilities. 

(D)  "X"  is  other  relevant  items, 
(d)  Grossed-up  basis  of  recently 

purchased  stock — (1)  In  general.  The 
purchasing  corporation's  grossed-up 
basis  of  recently  purchased  target  stock 
is  the  product  of— 

(i)  llie  purchasing  corporation's  basis 
in  recently  purchased  target  stock  (as 
defined  in  section  338(b)(6)(A))  at  the 
beginning  of  the  day  after  the 
acquisition  date,  multiplied  by 

(ii)  A  fraction  the  numerator  of  which 
is  100  percent  minus  the  percentage  of 
target  stock  (by  value)  attributable  to 
the  purchasing  corporation's 
nonrecently  purchased  target  stock  and 
the  denominator  of  which  is  the 
percentage  of  target  stock  (by  value) 
attributable  to  the  purchasing 
corporation's  recently  purchased  target 
stock.  See  section  338(b)(4). 

If  target  has  a  single  class  of 
outstanding  stock,  the  purchasing 
corporation's  grossed-up  basis  in 
recently  purchased  target  stock  reflects 
the  total  price  the  purchasing     <> 
corporation  would  have  paid  for  all 
outstanding  target  stock  (other  than  the 
purchasing  corporation's  nonrecently 
purchased  target  stock,  as  defined  in 
section  338(b)(6)(B))  had  the  purchasing 
corporation  purchased  all  such  stock 
(other  than  the  nonrecently  purchased 
target  stock)  for  a  price  per  share  equal 
to  the  average  price  per  share  that  the 
purchasing  corporation  paid  for  the 
recently  purchased  target  stock. 

(2)  Target  subsidiary.  If  target  (T) 
owns  stock  in  a  target  affiliate  (li).  the 


grossed-up  basis  of  the  recently 
purchased  Tl  stock  is  the  product  of'— 

(i)  The  basis  of  the  Tl  stock  in  the 
hands  of  T  as  of  the  beginning  of  the  day 
after  Ts  acquisition  date,  multiplied  by 

(ii)  A  fraction  the  numerator  of  which 
is  100  percent  minus  the  percentage  of 
Tl  stock  (by  value)  attributable  to  the 
nonrecently  purchased  Tl  stock  and  the 
denominator  of  which  is  the  percentage 
of  Tl  stock  (by  value)  attributable  to  the 
recently  purchased  Tl  stock.  See  section 
338(b)(4). 

For  example,  if  T  is  deemed  to 
purchase  80  percent  (by  value)  of  Tl's 
stock  by  reason  of  section  338(h)(3)(B), 
the  grossed-up  basis  of  recently 
purchased  Tl  stock  is  determined  by 
multiplying  100/80  times  the  amount  of 
Ts  AGUB  allocated  to  Tl's  stock  under 
§  1.338(b)-2T. 

(e)  Basis  of  nonrecently  purchased 
stock — (1)  In  general.  In  the  absence  of 
an  election  under  section  338(b)(3) 
("gain  recognition  election"),  the 
purchasing  corporation's  basis  in      ' 
nonrecently  purchased  stock  is  the 
purchasing  corporation's  historic  basis 
in  that  stock. 

(2)  Effect  of  gain  recognition 
election — (i)  In  general.  If  the 
purchasing  corporation  makes  a  gain 
recognition  election,  for  all  purposes  of 
the  Code  and  regulations — 

(A)  The  piu*chasing  corporation  is 
treated  as  if  it  sold  on  the  acquisition 
date  the  nonrecently  purchased  target 
stock  for  the  basis  amount  determined 
under  paragraph  (e)(2)(ii]  of  this  section, 
and 

(B)  The  purchasing  corporation's  basis 
on  the  acquisition  date  in  nonrecently 
purchased  target  stock  is  the  basis 
amount. 

If  target  has  a  single  class  of 
outstanding  stock,  the  purchasing 
corporation's  basis  in  each  share  of 
nonrecently  purchased  target  stock  after 
the  gain  recognition  election  is  equal  to 
the  average  price  per  share  of  the 
purchasing  corporation's  recently 
purchased  target  stock. 

(ii)  Basis  amount.  The  basis  amount  is 
equal  to  the  purchasing  corporation's 
grossed-up  basis  in  recently  purchased 
target  stock  multiplied  by  a  fraction  the 
numerator  of  which  is  the  percentage  of 
target  stock  (by  value)  attributable  to 
the  purchasing  corporation's 
nonrecently  purchased  target  stock  and 
the  denominator  of  which  is  100  percent 
minus  the  numerator  amount. 

(iii)  Losses  not  recognized.  Only  gains 
(unreduced  by  losses)  on  the 
nonrecently  purchased  target  stock  are 
recognized. 

(iv)  Stock  subject  to  election.  The  gain 
recognition  election  applies  to— 


(A)  All  nonrecently  puidiased  target 
stock,  and 

(B)  Any  nonrecently  purchased  stock 
in  a  target  affiliate  having  the  same 
acquisition  date  as  target  if  such  target 
affiliate  stock  is  held  by  the  purchasing 
corporation  on  such  date. 

(3)  Procedure  for  making  gain 
recognition  election — (i)  In  general.  The 
gain  recognition  election  is  made  by 
attaching  a  gain  recognition  statement  to 
a  timely  filed  Form  8023  for  target.  The 
gain  recognition  statement  must  contain 
the  information  specified  in  the  form 
and  its  instructions.  The  gain  recognition 
election  is  irrevocable. 

(ii)  Section  338(h)(10)  election.  If  a 
section  338(h)(10)  election  is  made  for 
target,  the  purchasing  corporation  is 
deemed  to  have  made  a  gain  recognition 
election. 

(4)  Comparison  with  elective  ADSP 
formula.  Whenever  the  purchasing 
corporation  holds  nonrecently 
purchased  target  stock  at  a  basis  that 
differs  from  the  purchasing  corporation's 
basis  in  recently  purchased  target  stock, 
the  purchasing  corporation's  grossed-up 
basis  in  recently  purchased  target  stock 
as  calculated  for  purposes  of  the  AGUB 
differs  from  the  "grossed-up  basis  of  the 
purchasing  corporation's  recently 
purchased  target  stock"  as  calculated  in 
the  elective  ADSP  formula.  The  elective 
ADSP  formula  treats  the  purchasiitg 
corporation's  nonrecently  purchased 
target  stock  in  the  same  manner  as 
target  stock  not  held  by  the  purchasing 
corporation.  If  a  gain  recognition 
election  is  made,  the  sum  of  the 
purchasing  corporation's  grossed-up 
basis  in  recently  purchased  target  stock 
and  the  purchasing  corporation's  basis 
in  nonrecently  purchased  target  stock 
equals  tlie  "grossed-up  basis  of  the 
purchasing  corporation's  recently 
purchased  target  stock"  as  calculated  in 
the  elective  ADSP  formula. 

(f)  Liabilities  of  new  target— {\]  In 
general.  TWe  liabilities  of  new  target 
include  its  liabilities  (and  the  liabilities 
to  which  target's  assets  are  subject)  as 
of  the  beginning  of  the  day  after  the 
acquisition  date  (other  than  liabilities 
that  were  neither  liabilities  of  old  target 
nor  liabilities  to  which  old  target's 
assets  were  subject). 

(2)  Excluded  obligations— {i]  In 
general  In  order  to  be  included  in 
AGUB  at  the  beginning  of  the  day  after 
the  acquisition  date,  an  obligation  must 
be  a  bona  fide  liability  of  target  as  of 
that  date  which  is  property  includible  in 
basis  under  principles  of  tax  law  that 
would  apply  if  new  target  had  acquired 
old  target's  assets  from  an  unrelated 
person  and,  as  part  of  the  transaction, 
had  assumed  or  taken  property  subject 
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to  the  obligation.  For  example,  if,  as  of 
the  beginning  of  the  day  after  the 
acquisition  date,  the  amount  of  a 
contingent  or  speculative  obligation  of 
target  is  not  properly  includible  in  basis 
under  the  preceding  sentence,  the 
obligation  is  not  initially  included  in 
AGUB. 

(ii)  Time  when  excluded  obligations 
taken  into  account.  Obligations  that,  • 
under  this  paragraph  (f)(2),  are  initially 
excluded  from  AGUB  are  taken  into 
account  in  redetermining  AGUB  and  the 
basis  of  target's  assets  under  principles 
of  tax  law  that  would  apply  if  new 
target  had  acquired  old  target's  assets 
directly  from  an  unrelated  person  and. 
as  part  of  the  transaction,  had  assumed 
or  taken  property  subject  to  those 
obligations.  For  the  application  of  these 
principles  of  tax  law  to  certain 
contingent  liabilities  that  are  initially 
excluded  from  AGUB  under  this 
paragraph  {f)(2),  see  8  1.338(b>r3T. 

(3)  Liabilities  taken  into  account  in 
determining  amount  realized  on 
subsequent  disposition.  In  determining 
the  amount  realized  on  a  subsequent 
sale  or  other  disposition  of  property 
deemed  purchased  by  new  target,  the 
entire  amount  of  any  liability  included 
in  AGUB  is  considered  to  be  an  amount 
taken  into  account  in  determining  new 
target's  basis  in  property  which  secures 
the  liability  for  purposes  of  applying 
§  1.10(n-2(a).  Thus,  if  a  liability  is 
included  in  AGUB,  §  1.1001-2(a)(3)  does 
not  prevent  the  amount  of  such  liability 
from  being  treated  as  discharged  within 
the  meaning  of  5  1.1001-2(a)(4)  as  a 
result  of  new  target's  sale  or  disposition 
of  the  property  which  secures  such 
liability. 

(g)  Other  relevant  items. — (1)  In 
general.  AGUB  may  be  increased  (or 
decreased)  for  "other  relevant  items." 
For  this  purpose,  other  relevant  items 
may  only  arise  from  adjustment  events 
that  occur  after  the  close  of  new  target's 
Tirst  taxable  year  and  adjustments  under 
paragraph  (g)(3)  of  this  sectiort  See 
§  1.338(b>-3T  (relating  to  the  treatment 
of  certain  subsequent  adjustments  to 
AGUB). 

(2)  Flow-through  of  relevant  item 
adjustment  to  target  subsidiary.  If  the 
amount  of  AGUB  of  target  (T)  allocated 
to  the  stock  of  a  target  affiliate  (Tl)  is 
subsequently  increased  (or  decreased) 
by  reason  of  an  other  relevant  item 
under  this  paragraph  (g),  the  grossed-up 
basis  of  the  Tl  stock  (and,  if  a  section 
338  election  is  made  for  Tl,  Tl's  AGUBJ 
is  also  increased  (or  decreased)  as  if  the 
increase  (or  decrease)  in  the  basis  of  the 
stock  was  an  adjustment  to  the  purchase 
price  deemed  paid  by  T  for  such  stock. 
The  resulting  increase  (or  decrease)  in 
AGUB  of  Tl  is  allocated  among  Tl's 


assets  in  accordance  with  §S  1.338(b)- 
2T  and  1.338  (b}-3T. 

(3)  Adjustments  by  the  Internal 
Revenue  Service.  In  connection  with  the 
examination  of  a  return,  the  District 
Director  may  increase  (or  decrease) 
AGUB  for  items  other  than  those 
described  in  paragraphs  (g)  (1)  and  (2)  of 
this  section  under  the  authority  of 
section  338(b)(2)  and  allocate  such 
amounts  to  target's  assets  under  the 
authority  of  section  338(b)(5)  so  that 
AGUB  and  the  basis  of  target's  assets 
properly  reflect  the  cost  to  the 
purchasing  corporation  of  its  interest  in 
target's  assets.  Such  items  may  include 
distributions  from  target  to  the 
purchasing  corporation,  capital 
contributions  from  the  purchasing 
corporation  to  target  during  the  12- 
month  acquisition  period,  or  acquisitions 
of  target  stock  by  purchasing 
corporation  after  the  acquisition  date 
from  minority  shareholders. 

(h)  Examples.  (1)  For  purposes  of  the 
examples  in  this  paragraph  (h),  T  has  no 
liabilities  other  than  a  tax  liability 
resulting  from  the  deemed  sale  of  assets. 

(2)  This  section  may  be  illustrated  by 
the  following  examples: 

Example  1.  (a)  Before  July  1. 1992,  P 
purchases  10  of  the  100  shares  of  T  stock  for 
SS.OOa  On  )uly  1, 1993,  P  purchases  80  shares 
of  T  stoci(  for  $60,000  and  makes  a  section 
338  election  for  T.  As  of  )uly  1. 1993.  T»  only 
asset  is  raw  land  with  an  adjusted  basis  to  T 
of  $50,400  and  a  fair  market  value  of  SloaOOO. 
T  has  no  loss  or  tax  credit  carryovers  to  1993. 
Ts  marginal  tax  rate  for  any  ordinary  income 
or  net  capital  gain  resulting  from  the  deemed 
sale  of  assets  is  34  percent.  The  10  shares 
purchased  before  July  1, 1992,  constitute 
nonrecently  purchased  T  stock  with  respect 
to  P's  qualified  stock  purchase  of  T  stock  on 
July  1, 1993. 

(b)  The  elective  ADSP  formula  as  applied 
to  these  facts  is  the  same  as  in  Example  2  of 
S  1.338-3(d)(5).  Accordingly,  the  ADSP  of  T  is 
$87,672.72.  The  existence  of  nonrecently 
purchased  T  stock  is  irrelevant  fur  purposes 
of  the  elective  ADSP  formula,  because  that 
formula  treats  Fs  nonrecently  purchased  T 
stock  in  the  same  manner  as  T  stock  not  held 
by  P. 

(c)  The  total  tax  liability  resulting  from  Ts 
deemed  sale  of  assets,  as  calculated  under 
the  ADSP  formula,  is  $12,672.72. 

(d)  If  P  does  not  make  a  gain  recognition 
election,  the  AGUB  of  new  Ts  assets  is 
$85,172.72.  determined  as  follows: 

AGUB=GRP+BNP-^L-f-X 
AGUB=$6O,0OOX  Kl-.l)/.8)+$5.000+ 

$12,67272  -HO 
AGUB =$85,172.72 

(e)  If  P  makes  a  gain  recognition 
election,  the  AGUB  of  new  Ts  assets  is 
$87,672.72.  determined  as  follows: 
AGUB=$60,OOOX[(l-.l)/.8)-(-$eaOOOX  1(1- 

.l)/.8] X ( l/ll-.l)J-H $12,672.72 
AGUB=$87,672.72 


(t)  The  calculation  of  AGUB  if  P  makes  a 
gain  recognition  election  may  be  simplified  as 
follows: 

AGUB  =  $60,000/. 8  +  $12,672.72 
AGUB  =  $87,672.72 

(g)  As  a  result  of  the  gain  recognition 
election,  Fs  basis  in  its  nonrecently 
purchased  T  stock  is  increased  from  $5,000  to 
$7,500  (;>..  $60,000  X  [(1  -.Ij/.e)  X  [1/(1 
—  .1)1).  Thus.  P  recognizes  a  gain  in  1983  with 
respect  to  its  nonrecently  purchased  T  stock 
of  $2,500  (/.«..  $7..500  -  $5,000). 

Example  Z  (a)  On  January  1. 1993,  P 
purchases  one-third  of  the  T  stock  for 
$300,000.  On  March  1. 1993.  T  distributes  a 
dividend  to  all  its  shareholders  consisting  of 
properly  with  a  fair  market  value  of  $210,000 
of  which  P  receives  $70,000?  On  April  15, 1993. 
P  purchases  the  remaining  T  stock  for 
$480,000  and  makes  a  section  338  election  for 
T, 

(b)  In  appropriate  circumslanres.  the 
District  Director  may  decrease  the  AGUB  of 
T  by  $49,000  (the  nonlaxed  portion  of  the 
dividend,  as  defined  in  section  1059  (b))  in 
order  to  properly  reflect  the  cost  to  P  of  its 
interest  in  Ts  assets  which  P  is  deemed  to 
have  purchased. 

Example  3.  (a)  Ts  sole  asset  is  a  building 
worth  $100,000.  On  August  1. 1993,  P 
purchases  10  of  the  100  shares  of  T  stock  for 
$8,000.  On  June  1. 1994,  P  purchases  50  shares 
of  T  stock  for  $50,000.  On  June  14. 1994,  P 
contributes  a  tract  of  land  to  the  capital  of  T 
and  receives  10  additional  shares  of  T  stock 
as  a  result  of  the  contribution.  Both  the  basis 
and  fair  market  value  of  the  land  at  that  time 
are  $10,800.  On  June  30, 1994.  P  purchases  the 
remaining  40  shares  of  T  stock  for  $40,000 
and  makes  a  section  338  election  for  T 

(b)  In  order  to  prevent  the  shifting  of  basis 
from  the  contributed  property  to  other  assets 
of  T,  ih,e  District  Director  may  specifically 
allocate  part  of  Ts  AGUB  to  the  contributed  - 
property  as  shown  in  subdivisions  (c)  and  (d) 
of  this  example. 

(c)  The  AGUB  of  T  is  $108,800. 

(d)  $10,800  of  the  AGUB  is  allocated  to  the 
land,  leaving  $98,000  to  be  allocated  among 
Ts  other  assets,  here,  only  the  building. 

Far.  5.  Sections  1.338  (b)-2T  (a)  (2)  and 
(d)  Example  (1)  (i),  and  1.338  (b)-3T  (b) 
are  revised  to  read  as  follows: 

§1.338(b>-2T    Anocation  of  adjusted 
grossed-up  basis  among  target  assets 
(temporary). 

(a)  *  •  * 

(2)  Fair  market  value.  The  "fair 
market  value"  of  an  asset  is  the  gross 
fair  market  value  of  that  asset  [i.e.,  fair 
market  value  determined  without  regard 
to  mortgages,  liens,  pledges,  or  other 

liabilities). 

*        •        *        •        • 

(d)  *  *  • 

Example  (1).  (i)  T  owms  90%  of  the 
outstanding  Tl  stock.  P  purchases  100%  of  the 
outstanding  T  stock  for  $Z,00a  A  section  338 
election  is  made  for  T  and.  as  a  result  Tl  it 
considered  acquired  in  a  qualified  stock 
purchase.  A  section  338  election  is  made  for 
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Tl.  The  groMed-up  basU  of  the  T  stock  is 
$2,000  {i.e..  $2.000X  Vi]. 


•  *  •  « 


S1.3380>)-3T    SubMqiMntadluatiMntsto 
ad)usted  growd-up  basli  (temporary). 

(b)  Definitions — (1)  Contingent 
liability.  A  contingent  liability  is  a 
liability  of  target  at  the  beginning  of  the 
day  after  the  acquisition  date  that  is  not 
fixed  and  determinable  by  the  close  of 
new  target's  first  taxable  year. 

(2)  Contingent  amount.  The  term 
"contingent  amount"  means  the  amount 
of  the  consideration  to  be  paid  for 
recently  or  nonrecently  purchased  stock 
that  is  not  fixed  or  determinable  by  the 
close  of  new  target's  Hrst  taxable  year, 
plus  contingent  liabilities  of  target. 

(3)  Reduction  amount.  The  term 
"reduction  amount"  means  a  reduction 
after  the  close  of  new  target's  first 
taxable  year  in  either  (i)  the 
consideration  paid  for  recently  or 
nonrecently  purchased  stock,  or  (ii)  a 
liability  of  target  (or  a  hability  to  which 
one  or  more  of  its  assets  are  subject) 
that  has  been  taken  into  accoimt  in 
determining  AGUB. 

(4)  Acquisition  date  asset.  The  term 
"acquisition  date  asset"  means  any 
asset  held  by  new  target  at  the 
beginning  of  the  day  after  the 
acquisition  date  (other  than  Class  I 
assets). 

•        •        •        *        * 

Par.  6.  SecUon  1.338  (h)  (10)-1  and 
section  1.338  (i)-l  are  added  to  read  as 
follows: 

§  1.338<h)(10)-1    Electlva  raeognWon  by 
sailing  consolidated  group  of  deemed  sale 
gain  or  loss  on  target's  assets. 

(a)  Scope.  This  section  prescribes 
rules  relating  to  elections  under  section 
338(hXlO).  lihe  primary  effect  of  a 
section  338(h](10]  election  is  a  deemed 
taxable  sale  by  target  of  all  its  assets 
followed  by  a  deemed  complete 
liquidation  under  section  332.  In 
addition,  gain  or  loss  on  the  sale  of 
target  stock  by  a  member  of  the  selling 
consolidated  group  to  a  purchasing 
corporation  included  in  the  qualified 
stock  purchase  is  ignored. 

(b)  Nomenclature — (1)  The 
nomenclature  in  {  1.338-1  (b)  does  not 
apply. 

(2)  For  purposes  of  this  section: 

(i)  The  S  group  is  a  selling 
consolidated  group. 

(ii)  T  is  a  section  338  (h)  (10)  target. 
Old  T  refers  to  T  for  periods  ending  as 
of  the  close  of  T's  acquisition  date;  new 
T  refers  to  T  for  subsequent  periods. 

(iii)  Tl,  T2,  etc.  are  section  338  (h)  (10) 
target  affiliates. 


(iv)  Si,  S2,  etc.  are  target  affiliates 
[i.e..  members  of  the  S  group)  other  than 
T.  Tl.  T2.  etc. 

(v)  P,  PI.  P2,  etc.  are  purchasing 
corporations  and  members  of  a  single 
affiliated  group.  Unless  the  context 
otherwise  requires,  a  reference  to  P 
refers  to  the  purchasing  corporation  or 
corporations.  See  sections  338  (h)  (5) 
and  (8). 

(vi)  K  is  a  shareholder  of  T  other  than 
a  member  of  the  S  group  or  P. 

(c)  Definitions— [1]  Section  33B(h)(J0) 
target.  A  "section  338(h)(10)  target"  is  a 
target  for  which  a  section  338(h)(10) 
election  is  made. 

(2)  Section  338(h)(10)  target  affiliate. 
A  "section  338(hj(10)  target  affiliate"  is 
a  target  affiliate  for  whidi  a  section 
338(h)(10)  election  is  made  by  P. 

(3)  Soiling  consolidated  group.  The 
"selling  consolidated  group"  is  the 
consolidated  group  that  for  the  taxable 
period  that  includes  the  acquisition 
date— 

(i)  Includes  the  section  338  (h)(10) 
target,  and 

(ii)  Has  as  its  common  parent  a 
corporation  for  which  a  section  338 
election  by  P  does  not  apply. 

(d)  Section  338  (h)  (10)  election— (1)  In 
general.  A  section  338  (h)  (10)  election 
may  be  made  for  T  if  P  acquires  T  from 
the  S  group  in  a  qualified  stock 
purchase.  A  section  338  (h)(10)  election 
is  irrevocable.  If  a  section  338  (h)(10) 
election  is  made  for  T,  a  section  338 
election  is  deemed  made  for  T.  If  a 
section  338  (h)(10)  election  for  T  is  not 
valid,  the  section  338  election  for  T  is 
also  not  valid. 

(2)  Simultaneous  joint  election 
requirement.  Except  as  provided  in 
paragraph  (d)  (3)  of  this  section,  a 
section  338  (h)(10)  election  is  made 
jointly  by  P  and  the  S  group  on  Form 
8023  in  accordance  with  the  instructions 
to  the  form.  The  section  338  (h)(10) 
election  must  be  made  not  later  than  the 
15th  day  of  the  9th  month  begirming 
after  the  month  in  which  the  acquisition 
date  occurs. 

(3)  Delayed  elections — (i)  In  general. 
A  delayed  section  338  (h)(10)  election 
("delayed  election")  may  be  made  when 
a  section  336  election  for  target  was 
made  before  the  date  target  became  a 
section  338  (h)  (10)  target,  i.e.,  before  the 
date  that  the  afHliated  group  of  which 
target  was  a  member  filed  or  was 
required  to  file  a  consolidated  return.  A 
delay  election  is  made  by  filing  an 
amended  Form  8023  in  the  manner 
specified  in  the  form  and  its 
instructions. 

(ii)  Time  for  filing.  A  delayed  election 
must  be  filed  on  or  before  the  date  that 
is  the  earlier  (rf — 


(A)  The  30th  day  after  the  day  the 
affiliated  group  of  which  target  was  a 
member  files  a  consolidated  return  for 
the  period  that  includes  target's 
acquisition  date,  or 

(B)  The  15th  day  of  the  4th  montii 
following  the  close  of  the  S  group's 
taxable  year  in  which  the  acquisition 
date  occurs. 

(e)  Consequences  of  section  338 
(h)(10)  election— [\]  Taxable  sale  of  all 
T  assets.  Old  T  recognizes  gain  or  loss 
as  if,  while  a  member  of  the  S  group,  it 
sold  all  of  its  assets  in  a  single 
transaction  as  of  the  close  of  the 
acquisition  date. 

(2)  Nonrecognition  treatment  for  T., 
stock — (i)  General  rule.  For  purposes  of 
subtitle  A  of  the  Code,  gain  or  loss  on 
the  actual  sale  or  exchange  by  the  S 
group  to  P  of  stock  of  T  or  of  a  section 
338  (h)(10]  target  affiliate  included  in  a 
qualified  stock  purchase  is  ignored. 
Likewise,  gain  or  loss  on  the  deemed 
sale  of  stock  of  a  section  338  {h)(10) 
target  affiliate  by  T  or  another  section 
338  (h](10]  target  affiliate  is  ignored. 

(ii)  Example.  This  paragraph  (e)(2) 
may  be  illustrated  by  the  following 
example. 

Example.  Si  owns  all  of  the  T  »fock  and  T 
owns  all  of  the  stock  of  Tl  and  T2.  Oft  March 
1, 1992.  P  makes  a  qualified  stock  purchase  of 
T  from  Si.  A  section  338  (h)  (10)  election  is 
made  for  T.  Also,  a  section  338  (h)  (10) 
election  is  made  for  the  deemed  purchase  of 
Tl.  A  section  338  election  is  not  made  for  T2. 
Gain  or  loss  realized  by  Si  on  the  actual  sale 
of  the  T  stock  is  ignored  as  is  Ts  gain  or  loss 
on  the  deemed  sale  of  the  Tl  stock.  Thus,  for 
example,  gain  or  loss  realized  on  the  sale  of 
the  T  and  Tl  stock  is  not  taken  into  account 
in  Si's  earnings  and  profits.  However, 
because  a  section  338  election  is  not  made  for 
T2,  T  must  recognize  any  gain  realized  on  the 
deemed  sale  of  the  T2  stock.  See  fi  1.336-3  (c). 

(3)  Deemed  section  332  liquidation  for 
T.  for  purposes  of  subtitle  A  of  the  Code, 
T  is  treated  as  if  (at  the  close  of  the 
acquisition  date  but  after  the  deemed 
sale  of  its  assets]  it  distributed  all  its 
assets  in  a  complete  liquidation  to 
which  section  332  applies. 
Notwithstanding  the  preceding  sentence, 
new  T  remains  liable  for  those  tax 
liabilities  (including  tax  liabilities 
resulting  from  the  deemed  sale  of  its 
assets)  of  the  other  members  of  the  S 
group  that  are  attributable  to  taxable 
years  in  which  those  corporations  and 
old  T  joined  in  a  consolidated  return. 
See  S  11502-6(a). 

(4)  Treatment  of  unacquired  T  stock— 
(i)  Nonrecognition  treatment  No  gain  or 
loss  is  recognized  by  K  or  the  members 
of  the  S  group  with  respect  to  their 
shares  of  T  stock  that  are  not  acquired 
by  P  as  part  of  the  qualified  stock 
purchase  ("unacquired  stock"). 
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(ii)  Basis  to  K.  K's  basis  for  its  new  T 
stock  is  the  same  as  K's  basis  for  its 
unacquired  old  T  stock. 

(iii)  Basis  to  S group.  The  basis  of  the 
unacquired  T  stock  held  by  members  of 
the  S  group  equals  the  net  fair  market 
value  of  the  portion  of  the  new  T  assets 
that  such  members  would  receive  were 
new  T  to  completely  liquidate  at  the 
beginning  of  the  day  after  the 
acquisition  date. 

(iv)  Net  fair  market  value.  For 
purposes  of  this  paragraph  (e)(4),  the  net 
fair  market  value  of  new  Ts  assets  is 
the  excess  of  the  MADSP  amount 
determined  under  paragraph  (f)  of  this 
section  for  old  T  assets  over  new  Ts 
liabiUties  as  of  the  beginning  of  the  day 
after  the  acquisition  date. 

(5)  Cross-references,  (i)  P's  adjusted 
grossed-up  basis  for  T  is  determined  in 
accordance  with  §  1.338  (b)-l  (c)  and  is 
allocated  among  the  T  assets  in 
accordance  with  §  S  1-338  (b)-2T  and 
1.338  (b)-3T. 

(iii)  The  S  group  may  not  withdraw,  or 
elect  to  discontinue  filing,  a 
consolidated  return  on  or  after  the  day 
that  a  section  338  (h)(10)  election  is 
made  for  a  former  member  of  the  group. 
See  S  1.1502-75T. 

(f)  Deemed  sale  price — (1)  General 
rule.  The  price  at  which  each  asset  of 
old  T  is  deemed  to  have  been  sold  is 
calculated  by — 

(i)  Determining  the  modified  ADSP 
("MADSP").  and 

(ii)  Then  allocating  MADSP  among  the 
assets  of  old  T  in  accordance  with     - 
§  1.338  (b)-2T  (without  regard  to  §  1.338 
(b)-2T(c)  (2)). 

(2)  Formula,  (i)  The  MADSP  formula 
is: 

MADSP  =  G  +  L  +  X 

(ii)  For  purposes  of  this  formula — 

(A)  "G"  is  the  grossed-up  basis  of  P's 
recently  purchased  T  stock  determined 
under  §  1.338(b)-l(d). 

(B)  "L"  is  the  sum  of  new  T's 
liabilities.  See  S  1.338  (b)-l  (f). 

(C)  "X"  is  other  relevant  items. 

(3)  Cross-reference.  See  §  1.338(b)-3T 
(h)  for  adjustments  to  MADSP  because 
of  events  occurring  after  the  acquisition 
date. 

(g)  E.\amples.  For  purposes  of  the 
examples  in  this  paragraph  (g),  unless 
otherwise  provided,  assume  T  is  a 
member  of  the  S  group.  T  has  only  one 
class  of  stock,  all  of  which  is  owned  by 
Si.  On  March  1, 1991,  Si  sells  its  T  stock 
to  P  for  $80,000  and  a  section  338(h](10) 
election  is  made  for  T.  Paragraphs  (e) 
and  (f)  of  this  section  may  be  illustrated 
by  the  following  examples: 

Example  1.  (a)  On  March  1, 1992,  assume 
the  following: 


Assets 

Basis 

FMV 

UabWy 

Land 

$50,000 
$30,000 

$75,000 
60.000 

Equipment 
(recomput- 
ed basis 
$70,000) 

$40,000 

(b)  The  MADSP  is  as  follows: 

MADSP  =  G  -I-  L  -I-  X 

MADSP  =  S80.000  +  $40,000  -f-  0 

MADSP  =  $120,000 

(c)  The  portion  of  MADSP  allocated  to  each 
asset  as  follows: 


MADSP 

Basis 

FMV 

Frac- 
tioo 

Alloca- 
bte 

Land 

$50,000 

$75,000 
60.000 

% 

$66,667 

Equipment 

30  000 

53.333 

Total 

80,000 

135.000 

1 

120.000 

(d)  Because  Ts  assets  are  all  class  III 
assets  and  the  MADSP  allocable  to  each  does 
not  exceed  its  fair  market  value.  Ts  MADSP 
is  allocated  as  shown.  See  §  1.338{b)-2T(c)(l) 
(relating  to  fair  market  value  limitation). 

(e)  Thus,  old  T  has  gain  on  the  deemed  sale 
of  $40,000  (consisting  of  $16,667  of  capital 
gain  and  $23,333  of  ordinary  income). 

(Example  2.  (a)  The  facts  are  the  same  as 
in  Example  1,  except  that,  as  of  the  close  of 
the  acquisition  date,  old  Ts  current  earnings 
and  profits,  other  than  those  generated  from 
the  deemed  sale  of  its  assets,  are  $21,950.  As 
of  the  close  of  1991,  old  T  had  neither 
accumulated  earnings  and  profits  nor  a 
deficit.  In  addition,  old  T  has  no  items 
described  in  section  381(c]. 

(b)  The  consequences  to  P,  T,  and  SI 
include  the  following: 

(i)  As  determined  in  Example  1,  old  T 
recognizes  $40,000  of  gain  on  the  deemed  sale 
which  produces  $40,000  of  earnings  and 
profits. 

(ii)  Fs  basis  in  new  T  stock  is  Fs  cost  for 
the  stock.  $80,000. 

(iii)  The  adjusted  grossed-up  basis  of  new 
T  is  $120,000.  i.e.,  P's  cost  for  the  old  T  stock 
($80,000)  plus  Ts  liability  ($40,000).  (Assume 
there  are  no  other  relevant  items.)  This 
adjusted  grossed-up  basis  is  allocated  as 
basis  among  the  new  T  assets  under 
§S  1.338(b)-2T  and  1.338(b)-3T. 

(iv)  Assume  that,  under  S  1.1302-33(d).  old 
Ts  allocable  share  of  the  S  group's 
consolidated  tax  liability  for  1992  (all  of 
which  is  attributable  to  the  deemed  sale  of 
Ts  assets)  is  $13,600. 

(v)  As  of  the  close  of  the  acquisition  date 
but  after  the  deemed  sale  of  its  assets,  old  Ts 
earnings  and  profits  are  $48,350.  i.e..  $21,950 
+  $40,000  -  $13,600. 

(vi)  Sl  takes  into  account  old  Ts  earnings 
and  profits  of  $48,350,  determined  as  of  the 
close  of  the  acquisition  date  but  after  the 
deemed  sale. 

(vii)  Sl  does  not  recognize  gain  or  loss 
upon  its  sale  of  the  old  T  stock  to  P. 

Example  3.  (a)  Assume  the  same  facts  as  in 
Example  2,  except  that  $1  sells  80  percent  of 
the  old  T  stock  to  P  for  $64,000. 


(b)  The  consequences  to  P.  T,  and  Sl  are 
the  same  as  in  Example  2,  except  that: 

(i)  Fs  basis  for  the  new  T  stock  Is  Fs  cost 
for  the  stock.  $84,000. 

(ii)  The  adjusted  grossed-up  basis  of  new  T 
is  $120,000  (/.«..  $64,000/.8  +  $40,000). 

(iii)  Sl  does  not  recognize  gain  or  loss  with 
respect  to  the  retained  stock  in  T. 

(iv)  The  basis  of  the  T  stock  retained  by  Sl 
is  $16,000  [i.e..  $120,000  -  $40,000  (the  net  fair 
market  value  of  T  assets  as  of  the  beginning 
of  the  day  after  the  acquisition  date) X. 20 
(the  proportion  of  T  stock  retained  by  Sl)). 

Example  4.  (a)  Assume  the  same  facts  as  in 
Example  3,  except  that  K  owns  20  percent  of 
the  T  stock  and  these  shares  are  not 
purchased  by  P.  K's  basis  in  its  T  stock  is 
$5,000. 

(b)  The  consequences  to  P,  T,  and  Sl  are 
the  samfe  as  in  Example  3.  except  that- 

(i)  Sl  takes  into  account  80  percent  of  Ts 
earnings  and  profits  of  S48.350.  or  $38,680. 

(ii)  K  recognizes  no  gain  or  loss  and  K's 
basis  in  its  T  stock  remains  at  $5,000. 

Example  5.  (a)  Assume  that  Sl  sells  all  of  . 
its  T  stock  to  P  and  that  all  of  the  other  facts 
are  the  same  as  in  Example  2,  except  that  the 
equipment  is  held  by  Tl,  a  wholly-owned 
subsidiary  of  T.  The  Tl  stock  has  a  fair 
market  value  of  $60,000.  Tl  has  no  other 
assets  and  no  liabilities  other  than  its  share 
of  the  S  group's  consolidated  tax  liability 
generated  by  the  deemed  sale  of  the 
equipment.  As  of  the  close  of  the  acquisition 
date,  but  before  the  deemed  sale  of  the 
equipment,  Tl  has  none  of  the  attributes 
listed  in  section  381(c).  A  section  338(h)(10) 
election  is  made  for  the  deemed  purchase  of 
Tl  stock. 

(b)  The  consequences  to  Tl  include  the 
following: 

(i)  The  MADSP  is  $53,333  [i.e.. 
$53.333 -(-S0+$0). 

(ii)  Tl  recognizes  ordinary  income  of 
$23,333. 

(iii)  Assume  that,  under  §  1.1502-33{d),  Tl's 
allocable  share  of  the  S  group's  consolidated 
tax  liability  for  1992  is  $7,933. 

(iv)  As  of  the  close  of  the  acquisition  date, 
but  after  the  deemed  sale  of  the  equipment. 
Tl's  earnings  and  profits  are  $15,400  [i.e., 
^+$23,333- $7,933) 

(c)  The  consequences  to  T  include  the 
following: 

(i)  As  in  Example  1,  the  MADSP  for  T  is 
$120,000. 

(ii)  Old  T  does  not  recognize  gain  or  loss 
4ipon  its  deemed  sale  of  the  Tl  stock. 

(iii)  The  MADSP  allocable  to  the  land  is 
$66,667  and  T  recognizes  capital  gain  of 
$16,667. 

(iv)  Assume  that,  under  i  1.1502-33(d).  old 
Ts  allocable  share  of  the  S  group's 
consolidated  tax  liability  for  1992  is  $5,667. 

(v)  Old  T  takes  into  account  old  Tl's 
earnings  and  profits  of  $15,400.  determined  as 
of  the  close  of  the  acquisition  date  but  after 
the  deemed  sale  by  Tl  of  its  asset. 
.  (vi)  As  of  the  close  of  the  acquisition  date, 
but  after  the  deemed  sale  of  its  assets,  old  Ts 
earnings  and  profits  are  $48,350,  i.e., 
$21.950 -(- $15,400 -(- ($16,667  -  $5,667). 

(d)  The  consequences  to  Sl  include  the 
following: 


UMI 


Federal  Register  /  Vol.  57.  Na  9  /  Toetday.  January  14.  1992  /  Propoeed  Rules 


1439 


(i)  Si  does  not  recognixe  gain  or  loss  upon 
its  sale  of  the  old  T  stock  to  P. 

(ii)  Si  takes  into  account  old  T%  earnings 
and  profits  of  $4S.350.  determined  as  of  the 
close  of  the  acquisition  date  but  after  the 
deemed  sale  of  old  Ts  assets. 

(e)  Fs  basis  in  the  new  T  stock  is  Ps  cost 
for  the  old  T  stock.  $80,000. 

Example  6.  (a)  The  facts  are  the  same  as  in 
Example  5,  except  that  P  already  owns  20 
percent  of  the  T  stock  which  constitutes 
nonrecently  purchased  stock.  Assume  further 
that  P's  basis  in  the  shares  of  nonrecently 
purchased  T  stock  is  S6.000  and  that  P  paid 
$64,000  for  the  80  percent  of  old  T  stock 
purchased  from  Si. 

(b)  The  results  are  the  same  as  in  Example 
5.  except  that: 

(i)  Si  takes  into  account  80  percent  of  old 
Ts  earnings  and  profits  of  $48,350,  or  $38,68a 
determined  as  of  the  close  of  the  acquisition 
date  but  after  the  deemed  sale  of  the  T  and 
Tl  assets. 

(ii)  P  is  deemed  to  have  made  a  gain 
recognition  election  for  the  nonrecently 
purchased  T  stock.  As  a-result,  it  recognizes 
gain  of  $10,000  and  P's  basis  in  the 
nonrecently  purchased  T  stock  is  increased 
from  $6,000  to  $18,000.  P's  basis  in  all  the  T 
stock  is  $80,000  [i.e..  $64.000+ $16,008).  The 
computations  are  as  follows: 

(A)  P's  grossed-up  basis  for  the  recently 
purchased  T  stock  is  $84,000  {i.e..  $64,000  (the 
basis  of  the  recently  purchased  T 
stock)x(l— .2]/(.8)  (the  fraction  in  section 
338<b)(4)). 

(B)  P's  basis  amount  for  the  nonrecently 
purchased  T  stock  is  $16,000  [i.e.,  $84,000  (the 
grossed-up  basis  in  the  recently  purchased  T 
stock)x(.2)/(1.0— .2)  (the  fraction  in  section 
338(b)(3)(B)). 

(C)  The  gain  recognized  on  the  nonrecently 
purchased  stock  is  $10,000  [i.e..  $18,000  - 
$6,000). 

(h)  Inapplicability  of  provisions.  The 
provisions  of  section  6043  and  §  1.332-6 
(relating  to  information  returns  and 
record  keeping  requirements  for 
corporate  liquidations]  do  not  apply  to 
the  constructive  section  332  liquidation 
of  T  as  provided  by  paragraph  (e)  (3]  of 
this  section. 

§  1.338  (i>-1    Effepttve  dates. 

(a)  In  general.  Sections  1.338-1 
through  1.33&-5, 1.338  (b)-l,  and  1.338  (h) 
(lO)-l  are  effective  for  targets  with 
acquisition  dates  on  or  afterflnsert  date 
Hnal  regulations  are  filed  with  the 
Federal  Register].  For  targets  with 
acquisition  dates  before  [Insert  date 
final  regulations  are  filed  with  the 
Federal  Register],  see  §§  1.338-lT 
through  1.338-6T.  1.338  (b)-lT.  and  1.338 
(h)  (10)-1T  as  in  effect  before  [Insert 
date  final  regulations  are  filed  with  the 
Federal  Register]. 

(b)  MADSP.  Section  1.338  (h)  (lOH 
(f).  which  requires  use  of  the  MADSP 
formula  to  determine  deemed  sale  price, 
is  effective  for  qualified  stock  purchases 
for  which  the  acquisition  date  is  on  or 
after  November  10. 1986,  unless  the 


acquisition  occurs  pursuant  to  a  binding 
contract  entered  into  before  that  date. 

Par.  7.  In  the  list  below,  for  each 
section  indicated  in  the  left  column, 
remove  the  wording  indicated  in  the 
middle  column  from  wherever  it  appears 
in  that  section,  and  add  the  wording 
indicated  in  the  right  cohuna 


Affected  sacUon 


1 1.338  (b>-2T 

(c)  (2). 
}  1.338  (b>-2T 

(c)  (3)  (i). 
§  1.338  (b)-2T 

(C>CT». 
S  1.338  (b)-2T 

(c)  (3)  (ii).       ' 

1 1.338  (b>-2T 

S  1.338  (b)-2T 
{!i\  Example 

J1.338(b>-2T 
I/IH  Example 
(.2)  (iv). 

51.338(b)-3T 
(a)  (1). 

51.338(b)-3T 

(9)  (t)  (i). 

§1338(b)-3T 

(h)  (1)  {i). 

S  1.338  (b>-3T  (i) 

Example  i4) 

(S). 
J1.338{b)-3TQ) 

Example  (5) 

(vii). 
S  1.338  (b)-3T  Q) 

Example  (.7) 

(V). 

81.921-1T(b) 
(1)  A-1 


ROfTIOVfl 


S  1.338  (bHT 

(0(2). 
81.338-«Ta) 

(2) 
1 1.338  (t4-1T 

(c)  (1). 
j1.338-4T(t» 

{^Answers 

(ii). 
1 1.338  (b)-1T... 


paragraph  (d)  of 
S  1.338  (b)- 
1T. 

%  1.338-4T  (h)  .. 


J1.338(b)-1T... 
9  1.338  (b)-1T.... 


i  1.338-4T  (h) 
or  S  1.338(h) 
(lOHIT  (f)  (2). 

S  1.338-4T  (h> 
Vi)Anamer2 
00  (B). 

8l.338-4T(h) 
(3). 

J1.338-4T(h) 
(3). 


Add 


91. 338-1  T(c).. 


9  1.338  (b)-1 

(0(2* 
9  1.338  (bH 

(•)(2> 
9  1.338  (b)-1 

(c)  (1) 
9  1.338-3  (d) 

(2)00 

9 1.338  (bHI 

9  1.338  (b)-1 
(d) 

9  1.338-3  (d) 
(2)(ii) 

9  1.338  (b)-1 
9l.338(b>-t 

9  1.338-3  (d) 
(or  9  1.338 
(h)  (10H1  (t) 

9  1  338-3  (d) 
(4) 

9  1.338-3  (d) 


9  1.338-3  (d) 
91.338-1  (d) 


Fied  T.  Goldberg,  |r.. 

Commissioner  of  Internal  Revenue. 
[PR  Doc.  92-718  Filed  1-13-02;  8:45  am] 
BHJJNG  CODE  4*30-01-«l 

DEPARTMENT  QF  JUSTICE 

Immigration  and  Naturalization 
Service 

28  CFR  Part  65 

(INS  No.  1449-91;  AG  Order  No.  1553-92] 

Emergenqr  Federal  Law  Enforcement 
Assistance 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

summary:  This  rule  proposes  to  amend 
part  65  of  title  28  of  the  Code  of  Federal 
Regulations  by  adding  a  new  subpart  I 
entitled  "Immigration  Emergency  Fund." 
This  new  subpart  will  establish 
procedures  for  State  and  local 
governments  to  obtain  reimbursement 


from  the.Attomey  General  up  to  a 
maximum  of  $20,000,000,  from  the 
immigration  emergency  fund  for  services 
provided  at  the  Attorney  (^eneral't 
request  to  aid  in  the  enforcement  of 
United  States  immigration  laws. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  13. 
1992. 

AOORESSES:  Please  submit  written 
comments,  in  triplicate,  to  Records 
System  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service. 
425 1  Street.  NW.,  room  5304, 
Washington,  DC  20536.  The  envelope 
and  the  comments  should  bear  the 
legend,  "Comments  on  Proposed 
Amendment  to  28  CFR,  pari  65." 

FOR  FURTHER  INFORMATKNI  CONTACT: 

Michael  ].  Coster.  Associate  General 

Counsel,  Immigration  and  Naturalization 

Service.  425  I  Street.  NW.,  room  7048. 

Washington,  DC  20536,  telephone  [202] 

514-1260. 

SUPfLEMENTANY  MRMMATION:  This 

proposed  rule  implements  section  404(b) 
of  the  Immigration  and  Nationality  Act 
(Act)  (8  U.S.C.  1101  note),  as  amended 
by  section  705  of  the  Immigration  Act  of 
1990,  Pub.  L  No.  101-649, 104  Stat.  5087 
("IMMACT").  relating  to  the 
immigration  emergency  fund.  Previously. 
section  404(b)  authorized  an  annual 
appropriation  to  maintain  a  balance  of 
$35,000,000  in  an  immigration  emergency 
fund  to  provide  for  an  increase  in  border 
patrol  or  other  enforcement  activities  of 
the  Service  and  to  reimburse  States  and 
localities  for  providing  immigration 
assistance  as  requested  by  the  Attorney 
General  in  meeting  an  immigration 
emergency.  Before  the  Attorney  (^neral 
could  reimburse  States  and  localities, 
however,  section  404(b)  required  the 
President  to  determine  that  an 
immigration  emergency  existed  and  to 
certify  such  fact  to  the  Judiciary 
Committee  of  the  House  of 
Representatives  and  of  the  Senate. 

While  leaving  these  authorities 
unchanged.  IMMACT  adds  a  new 
section  404(b)(2),  which  authorizes  the 
Attorney  General  to  expend  up  to 
$20,000,000  of  the  immigration 
emergency  fund  "for  the  reimbursement 
of  States  and  localities  providing 
assistance  as  required  by  the  Attorney 
General"  in  three  additional 
circumstances:  whenever  an  INS  district 
director  certifies  to  the  Commissioner 
that  the  number  of  asylum  applications 
filed  in  the  respective  district  during  a 
calendar  quarter  exceeds  by  at  least 
1.000  the  number  of  such  applications 
filed  in  that  district  during  the  preceding 
calendar  quarter  whenever  the  lives. 
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property,  safety,  or  welfare  of  the 
residents  of  a  State  or  locality  are 
endangered;  or  in  any  other 
circumstances  as  determined  by  the 
Attorney  General.  In  these 
circumstances,  section  404(b)(2) 
eliminates  the  requirement  that  the 
President  certify  an  immigration 
emergency  and  requires  that  the 
Attorney  General  make  a  decision  with 
respect  to  an  application  for 
reimbursement  within  15  days  after  the 
date  of  receipt  of  the  application. 

This  proposed  rule  establishes  the 
procedures  under  which  States  and 
localities  may  obtain  reimbursement 
under  amended  section  404(b)(2)  of  the 
Act  (8  U.S.C.  1101  note). 

In  accordance  with  5  U.S.C.  605(b),  the 
Attorney  General  certifies  that  this  rule 
'does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  to  be  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 
and  it  does  not  have  Federalism 
implications  Warrannng  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.0. 12612J 

List  of  Subjects  in  28  CFR  Part  65 

Grant  programs-law.  Law 
enforcement.  Reporting  and, 
recordkeeping  requiremental 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  part 
65  of  Utle  28  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  part  65  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101  note;  42  U.S.C. 
10501-10513. 

2.  Part  65  is  amended  by  adding  a  new 
subpart  I  to  read  as  follows: 

Subpart  I — Immigration  Emergency  Fund 

65.80  General. 

65.81  Assistance  requested  by  the  Attorney 
General. 

65.82  Procedures  for  seeking  Assistance. 

65.83  Procedures  for  applying  for 
reimbursement. 


•Immigration  Emergency 


Subpart  I- 
Fund 


S6SJ0    General. 

These  regulations  set  forth  the 
procedures  by  which  States  and 
localities  may  seek  reimbursement  for 
law  enforcement  assistance  requesting 
by  the  Attorney  General  pursuant  to 
section  404(b)(2)  of  the  Immigration  and 
Nationality  Act  ("Act"),  (8  U.S.C.  1101 
note),  as  amended  by  section  705  of  the 
Immigration  Act  of  1990.  Public  Law 
101-649. 


S  65.81    Asaistance  requested  by  ttw    - 
Attorney  General. 

In  accordance  with  the  procedures 
established  in  S  65.82  of  this  subpart,  the 
Attorney  General  may  request 
assistance  from  a  State  or  local 
government  in  enforcing  the  immigration 
laws  of  the  United  States,  and  may 
reimburse  those  governments  for  this 
assistance  from  the  immigration 
emergency  fund,  to  the  extent  allowed 
by  law,  whenever: 

(a)  A  district  director  of  the 
Immigration  and  Naturalization  Service 
("Service")  certifies  to  the 
Commissioner  of  the  Service,  who  shall, 
in  turn,  certify  to  the  Attorney  General, 
that  the  number  of  asylum  applications 
filed  in  that  director's  district  during  the 
relevant  calendar  quarter  exceeds  by  at 
least  1,000  the  number  of  such 
applications  filed  in  that  district  during 
the  preceding  calendar  quarter, 

(b)  The  Attorney  General  determines 
that  circumstances  involving  the 
administration  of  the  immigration  laws 
of  the  United  States  exist  which 
endanger  the  lives,  property,  safety,  or 
welfare  of  the  residents  of  a  State  or 
locality;  or 

(c)  The  Attorney  General  determines 
that  other  circumstances  exist  in  which 
it  would  be  appropriate  to  seek 
assistance  from  a  State  or  local 
government  in  administering  the 
immigration  laws  of  the  United  States. 

§  65.82    Procedure  for  seeking  assistance. 

(a)  When  the  Attorney  General 
determines  to  seek  assistance  from  a 
State  or  local  government  under  S  65.81 
of  this  subpart,  the  Attorney  General 
shall  negotiate  the  terms  and  conditions 
of  that  assistance  with  that  government 
and  shall  set  forth  those  terms  and 
conditions  in  a  reimbursement 
agreement. 

(b)  All  such  reimbursement  = 
agreements  shall  contain  the  procedures 
imder  which  the  State  or  local 
government  is  to  obtain  reimbursement 
for  its  assistance.  All  agreements  shall 
include  the  title  of  the  official  to  whom 
claims  are  to  be  submitted,  the 
frequency  with  which  such  claims  are  to 
be  submitted,  a  description  of  the 
supporting  documentation  to  be 
submitted,  and  any  limitations  on  the 
total  amount  of  reimbursement  that  will 
be  provided. 

(c)  In  exigent  circumstances,  the 
Attorney  General  may  agree  to 
reimburse  a  State  or  local  government 
without  a  formal  written  reimbursement 
agreement.  A  reimbursement  agreement 
conforming  to  the  specifications  in  this 
section  shall  be  reduced  to  writing  as 
soon  as  practicable. 


§65J3   Procedures  for  applying  for 
reimbursement 

(a)  In  the  event  that  the  chief 
executive  of  a  State  or  local  government 
believes  that  any  of  the  conditions  set 
forth  in  §  65.81  of  this  subpart  exists,  h" 
or  she  may  apply  to  the  Attorney 
General  on  behalf  of  the  State  or  local 
government  for  entry  into  a 
reimbursement  agreement  as  described 
in  S  65.82  of  this  subpart.  Each 
application  shall  be  submitted  in 
writing,  and  shall  set  forth  all  relevant 
details  supporting  the  application,  the 
nature  of  the  assistance  for  which  the 
State  or  local  government  wishes  to  be 
reimbursed,  and  a  jurisdiction  for  the 
amount  of  reimbursement  being  sought. 

(b)  If  the  Attorney  General  determines 
that  reimbursement  under  paragraph  (a) 
is  appropriate,  the  Attorney  General 
may  enter  into  a  reimbursement 
agreement  with  the  State  or  local 
government  in  the  same  manner  as  if  he  ' 
or  she  had  determined  to  seek 
assistance  under  §  65.81  of  this  subpart. 

(c)  The  Attorney  General  shall 
consider  all  applications  for 
reimbursement  under  paragraph  (a)  of 
this  section  in  order  of  receipt  until  the 
Attorney  General  has  expended  the 
maximum  allowable  statutory  amount 
under  section  404(b)(2)(B)  of  the  Act.  In 
accordance  with  section  404(b)(2)(D)  of 
the  Act.  the  Attorney  General  shall 
make  a  decision  with  respect  to  an 
application  for  reimbursement  within  15 
calendar  days  after  the  date  of  receipt  of 
Jhe  application. 

(d)  In  exigent  circumstances,  the 
requirements  in  this  section  respecting 
the  form,  contents  and  order  of 
consideration  of  applications,  including 
the  requirement  in  paragraph  (a)  that 
applications  be  submitted  in  writing, 
may  be  waived  by  the  Attorney  General. 

Dated:  January  3, 1992. 
William  P.  Barr, 
Attorney  General 
[FR  Doc.  92-813  Filed  1-13-92;  8.45  am] 

BILUNG  COOC  4410-KHi 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFR  Parti 
RIN  2900-AE13 

Group  Memorial  Monuments 

agency:  Department  of  Veterans 

Affairs. 

ACTION:  Proposed  regulations. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
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regulations  to  provide  group  memorial 
monuments.  VA  currently  provides 
memorial  monuments  for  individual 
deceased  veterans  and  eligible 
dependents  but  not  for  groups  of  two  or 
more  individuals  whose  remains  have 
not  been  recovered  or  identified.  The 
effect  of  this  amendment  is  to  provide 
memorial  monuments  for  such  groups 
when  members  of  the  group  have 
perished  in  a  common  military  event,  if 
requested  by  next  of  kin.  Documentary 
evidence  must  be  forwarded  from  the 
respective  branch  of  service 
(Departments  of  Air  Force,  Army,  and 
Navy,  the  Coast  Guard,  and  the  Marine 
Corps)  historical  center  to  support  the 
request  for  group  memorial  monuments. 

DATES:  Comments  must  be  received  on 
or  before  February  13, 1992.  Comments 
will  "be  available  for  public  inspection 
until  February  24, 1992.  It  is  proposed  to 
make  these  regulations  effective  30  days 
after  publication  of  the  fmal  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  this 
proposed  regulation  to:  Secretary  of 
Veterans  Affairs  {271A),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170.  of  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday 
(except  holidays)  until  February  24, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  Vogel.  Chief,  Program 
Analysis  and  Planning  Service  (403C). 
Office  of  Memorial  Programs,  National 
Cemetery  System,  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  (202)  275- 
1206. 

SUPPLEMENTARY  INFORMATION:  VA 
provides  monuments  for  veterans  and 
eligible  dependents  and  operates  under 
the  authority  of  38  U.S.C.  2306  and  2400- 
2407.  Under  the  authority  of  38  U.S.C. 
2403(b),  VA  may  erect  memorial 
monuments  in  national  cemeteries  to 
individuals  or  groups  of  individuals 
whose  remains  have  never  been 
recovered  or  identified.  Regulations 
have  been  published  regarding  provision 
of  monuments  for  individuals,  but  not 
for  groups  of  individuals  whose  remains 
have  not  been  recovered  or  identified. 
Under  this  proposal.  VA  would  be 
authorized  to  provide  memorial 
monuments  at  national  cemeteries  for 
such  groups  when  members  of  the  group 
have  perished  in  a  common  military 
event,  when  requested  by  next  of  kin. 
These  group  memorial  monuments  will 
be  in  accordance  with  the  policies 


outlined  in  38  U.S.C.  2403  and  38  CFR 
1.630. 

Executive  Order  12^ 

This  proposed  regulation  is 
considered  nonmajor  under  the  criteria 
of  Executive  Order  12291,  Federal 
Regulation.  It  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  will  not  result  in  major  increases 
in  costs  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions:  will  not  have  significant 
adverse  effects  on  comi^tition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  this 
proposed  regulation,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
proposed  regulation  will  concern  only  a 
small  group  of  veterans  who  will  be 
honored  by  the  placement  of  group    . 
memorial  monuments  in  selected 
national  cemeteries.  This  proposed 
regulation  imposes  no  regulatory, 
administrative,  or  paperwork  burdens 
on  any  type  of  small  entity. 

Catalog  of  Federal  Domestic  Assistance 
Numbers  for  programs  affected  by  this 
regulation  are  64.200. 64.201  and  64.202. 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedures.  Cemeteries.  Claims,  Privacy, 
Security  measures. 

Approved:  November  18, 1991.   ■ 
Edward ).  Derwinski, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  1  is  proposed  to 
be  amended  as  follows: 

PART  1-GENERAL  PROVISIONS 

1.  The  authority  citation  for  chapter  1. 
§§  1.600  to  1.632  is  revised  to  read  as 
follows: 

Authority:  38  U.S.C.  501.  unless  otherwise 
noted. 

2.  In  §  1.630.  paragraph  (c)  is  revised 
and  an  authority  citation  is  added  to 
read  as  follows: 

§1.630   Headstonet  and  markers. 
•        *        *        *        * 

(c)  A  memorial  monument  furnished 
for  a  deceased  veteran  by  the 
Government  may  be  erected  in  a  private 
cemetery  or  in  a  national  cemetery 


section  established  for  this  purpose.  The 
monuments  for  national  cemeteries  will 
be  of  the  standard  design  authorized  for 
the  cemetery  in  which  they  are  to  be 
erected.  In  addition  to  the  authorized 
inscription,  the  words  "In  Memory  Of 
are  mandatory. 

(Authority:  38  U.S.C.  501) 

3.  In  S  1.631,  an  authority  citation  is 
added  at  the  end  of  the  section  to  read 
as  follows: 

§  1.631    Ell9lbHlty  for  Iwadstone  or  marker. 
•        •        *        *        * 

(Authority:  38  U.S.C.  2306) 

4.  Section  1.633  and  Its  authority 
citation  are  added  to  read  as  follows: 

§  1.633    Group  memorial  monuments. 

(a)  Definitions  of  terms.  For  the 
purpose  of  this  regulation,  the  following 
definitions  apply: 

(1)  Group — all  the  known  and 
unknown  dead  who  perished  in  a 
common  military  event. 

(2)  Memorial  Monument — a 
monument  commemorating  veterans, 
whose  remains  have  not  been  recovered 
or  identified.  Monuments  will  be 
selected  in  accordance  with  policies 
established  under  38  CFR  1.630. 

(3)  Next  of  kin — recognized  in  order 
Surviving  spouse;  children,  according  to 
age;  parents,  including  adoptive, 
stepparents,  and  foster  parents;  brothers 
or  sisters,  including  half  or  stepbrothers 
and  stepsisters;  grandparents; 
grandchildren;  uncles  or  aunts;  nephews 
or  nieces;  cousins;  and/or  other  lineal 
descendent. 

(4)  Documentary  evidence— Official 
documents,  records,  or  correspondence 
signed  by  an  Armed  Services  branch 
historical  center  representative  attesting 
to  the  accuracy  of  the  evidence. 

(b)  The  Secretary  may  furnish  at 
government  expense  a  group  memorial 
monument  upon  request  of  next  of  kin. 
The  group  memorial  monument  will 
commemorate  two  or  more  identified 
members  of  the  Armed  Forces,  including 
their  reserve  components,  who  died  in  a 
sanctioned  common  military  event,  (e.g.. 
battle  or  other  hostile  action,  bombing 
or  other  explosion,  disappearance  of 
aircraft,  vessel  or  other  vehicle)  while  in 
active  military,  naval  or  air  service,  and 
whose  remains  were  not  recovered  or 
identified,  were  buried  at  sea,  or  are 
otherwise  unavailable  for  interment. 

(c)  A  group  memorial  monument 
furnished  by  VA  may  be  placed  only  in 
a  national  cemetery  in  an  area  reserved 
for  such  purpose.  If  a  group  memorial 
monument  has  already  been  provided 
under  this  regulation  or  by  any 
governmental  body.  e.g..  The  American 
Battle  Monuments  Conunission.  to 
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commemorate  the  dead  from  a  common 
military  event,  an  additional  group 
memorial  monument  will  not  be 
provided  by  VA  for  the  same  purpose, 
(d)  Application  for  a  group  memorial 
monument  shall  be  submitted  in  a 
manner  specified  by  the  Secretary. 
Evidence  used  to  establish  and 
determine  eligibility  for  a  group 
memorial  monument  will  conform  to 
paragraph  (a][4}  of  this  section. 

(Authority:  38  U.S.C.  501.  2403) 

[FR  Doc.  92-931  Filed  1-13-92;  8:45  am] 
8IUJN0  COOC  S32(H)1-M 


38CFRPart3 

RIN  290O-AF60 


Burial  Of  Unclaimed  Bodies  of 
Veterans 

AOENCY:  Department  of  Vetesans 

Affairs. 

action:  Proposed  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
rules  concerning  burial  of  the  unclaimed 
bodies  of  certain  veterans.  The  intended 
effect  of  the  proposal  is  to  allow  VA 
regional  office  Directors  greater 
flexibility  in  making  burial 
arrangements  when  the  body  of  a 
veteran  has  not  been  claimed  by  friends 
or  relatives. 

DATES:  Comments  must  be  received  on 
or  before  February  13. 1992.  This 
amendment  is  proposed  to  be  effective 
on  the  date  of  publication  of  the  final 
rule.  Comments  will  be  available  for 
public  inspection  until  February  24, 1992. 
AOORESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  the  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  NW.. 
Washington.  DC  20420.  All  written 
comments  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  170.  at  the  above  address, 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays),  until  February  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Thomberry,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  BeneHts 
Administration,  810  Vermont  Avenue, 
N.W.,  Washington.  DC  20420,  telephone 
(202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  It  has 
been  VA's  longstanding  policy  to  ensure 
that  the  unclaimed  bodies  of  veterans 
receive  a  proper,  dignified  burial.  VA 
regional  o^ce  Directors  currently  are 


authorized  to  arrange  for  their  burial  in 
national  cemeteries.  Several  states, 
however,  do  not  have  national 
cemeteries  or  have  national  cemeteries 
that  are  inconvenient  to  some  locations. 
In  these  situations,  the  regional  office 
Directors  often  incur  high  costs  for 
transportation  of  the  bodies. 

Many  states  operate  cemeteries  or 
cemetery  sections  used  solely  for  the 
interment  of  persons  eligible  for  burial 
in  national  cemeteries.  Where  these 
cemeteries  meet  the  high  standards  of 
operation  ciurently  required  of  national 
cemeteries,  we  believe  that  they  would 
proye  to  be  acceptable  alternatives  to 
national  cemeteries  for  burial  of 
unclaimed  bodies  of  veterans.  In  some 
cases,  burial  in  state-owned  cemeteries 
could  also  result  in  reduced  costs  to  the 
government  by  involving  lower 
expenses  for  transportation  of  the  body. 

We,  therefore,  are  proposing  to  revise 
38  CFR  3.1610  to  allow  regional  office 
Directors  greater  latitude  in  arranging 
for  burial  of  the  unclaimed  bodies  of 
veterans.  The  proposed  change  would 
allow  a  regional  office  Director  to  pay 
the  cost  of  transporting  unclaimed 
bodies  to  certain  state-owned 
cemeteries  as  well  as  to  national 
cemeteries,  provided  that  the  total 
amount  paid  by  VA  for  transportation  to 
and  burial  in  a  state-owned  facility  not 
exceed  the  total  amoimt  payable  if 
burial  had  been  in  a  national  cemetery. 
The  nonservice-cormected  plot 
allowance  would  be  included  as  part  of 
the  total  amount  payable  by  VA,  but 
only  if  entitlement  is  otherwise 
established.  Under  38  CFR  3.1604(d), 
payment  of  this  allowance  may  be  made 
to  the  states  if  certain  conditions  are 
met. 

The  rule  as  proposed  would  not 
obligate  a  state  to  allow  burial,  nor 
would  it  require  that  VA  regional  office 
Directors  arrange  for  burial  in  state- 
owned  cemeteries  under  specific 
circumstances.  The  proposal  offers  an 
option  that  may  be  exercised  if  an 
acceptable  alternative  is  available 
which  would  not  result  in  greater 
expense  to  the  government.  A  regional 
office  Director  should  exercise 
discretion  in  selecting  the  place  of 
interment  and  may  always  arrange  for 
burial  in  a  national  cemetery. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 


the  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices; 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.101. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 

Approved:  December  2, 1991. 
Edward  ].  Derwinski, 
Secretary  of  Veterans  Affairs.  < 

For  the  reasons  set  forth  in  the ' 
preamble,  38  CFR  part  3  is  amended  to 
read  as  follows: 

PART  3— ADJUDICATION 

1.  The  authority  citation  for  part  3, 
subpart  B  is  amended  to  read  as  follows: 

Authority:  105  Stat  386,  38  U.S.C.  SOl(a), 
2302-2308,  unless  otherwise  noted. 

2.  Section  3.1610  and  the  section 
heading  are  revised,  and  a  new 
authority  citation  is  added  to  read  as 
follows: 

§  3.1610    Burial  In  national  cemeterie*; 
burial  of  undahnad  bodies. 

The  statutory  burial  allowance  and 
permissible  transportation  charges  as 
provided  in  S  3.1600  through  3.1611  are 
also  payable  under  the  following 
conditions: 

(a)  Where  burial  of  a  deceased 
veteran  is  in  a  national  cemetery, 
provided  that  burial  in  a  national 
cemetery  is  desired  by  the  person  or 
persons  entitled  to  the  custody  of  the 
remains  for  interment  and  permission 
for  burial  has  been  received  from  the 
officers  having  jurisdiction  over  burials 
in  national  cemeteries;  or 

(b]  where  the  body  of  a  deceased 
veteran  is  unclaimed  by  relatives  or 
friends  (see  S  3.1603),  the  Director  of  the 
regional  office  in  the  area  in  which  the 
veteran  died  will  immediately  complete 
arrangements  for  burial  in  a  national 
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cemetery  or.  at  his  or  her  option,  in  a 
cemetery  or  cemetery  section  meeting 
the  requirements  of  §  3.1604(d)(l)(ii)-(iv). 
provided  that  the  total  amount  payable 
for  burial  and  transportation  expenses 
(including  the  plot  allowance,  if 
entitlement  is  established)  does  not 
exceed  the  total  amount  payable  had 
burial  been  in  a  national  cemetery. 
(Authority:  38  U.S.C.  501(a)) 

•  ♦  •  ♦  * 

[FR  Doc.  92-885  Filed  1-13-92: 8:45  am] 

BILUNG  CODE  •320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRCh.l 
[FRL-4092-91 

Open  Meeting  on  How  To  Develop  a 
National  Rule  on  Architectural  and 
Industrial  (AIM)  Maintenance  Coatings 

agency:  Environmental  Protection 
Agency. 

action:  Open  Meeting— part  of 
convening  effort  to  determine 
feasibility/desirability  of  developing  a 
National  AIM  Coatings  Rule  by 
Regulatory  Negotiation  or  some  other 
Consensus-Building  process. ^^ 

nummary:  As  part  of  its  ongoing 
convening  effort  to  determine  the  most 
effective  way  to  reduce  emissions  of 
volatile  organic  compounds  (VOC)  from 
the  use  of  paints  and  coatings,  EPA  is 
announcing  a  meeting  of  those  affected 
by  the  Agency's  current  plans  to 
develop  a  Federal  rule  for  coatings  that 
are  applied  outdoors — AIM  Coatings. 

The  purpose  of  the  meeting  is  to 
discuss:  data  collection  needs  and  how 
to  meet  them;  the  scope,  timing, 
participants,  and  ground-rules  for  a 
negotiation  or  consensus-building  effort: 
and  other  issues  of  concern  to  affected 
parties. 

DATES:  The  meeting  will  start  at  9  a.m. 
and  end  by  5  p.m.  on  February  4. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Guest  Quarters  Suites  Hotel,  2515 
Meridian  Parkway,  Durham,  North 
Carolina,  27713.  (919)  361^660. 

FOR  FURTHER  INFORMATION  CONTACT 

Persons  needing  further  information  on 
substantive  aspects  of  the  rule  should 
call  Ellen  Ducey  of  EPA's  Office  of  Air 
Quality  Planning  and  Standards,  (919) 
541-5408,  or  FTS:  8-629-5408.  For  further 
information  on  administrative  matters 
such  as  meeting  arrangements,  please 
contact  Barbara  Stinson  of  the  Keystone 
Center,  the  AIM  co-convenor  at  303- 
468-5822. 


Dated:  January  9, 1922. 
Chris  Kirtz, 

Director,  Consensus  and  Dispute  Resolution 
Program. 

(FR  Doc.  92-941  Filed  1-13-82:  8:45  am] 
BILUNQ  CODE  SSaO-SO-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  1018-AB73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Threatened 
Status  for  the  Pacific  Coast  Population 
of  the  Western  Snowy  Plover 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Proposed  rule. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  determine 
the  Pacific  coast  population  of  the 
western  snowy  plover  (Charadrius 
alexandrinus  nivosus)  as  threatened 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  The  Pacific 
coast  breeding  population  of  the 
western  snowy  plover  extends  from  the 
State  of  Washington  to  Baja  California. 
Mexico,  with  the  majority  of  breeding 
birds  found  in  California.  These  plovers 
winter  primarily  in  coastal  California 
and  Mexico.  The  Pacific  coast 
population  of  the  western  snowy  plover 
is  threatened  throughout  its  range  in  the 
United  States  by  loss  and  disturbance  of 
nesting  sites.  This  proposed  rule,  if 
made  final,  would  extend  the  Act's 
protection  to  the  Pacific  coast 
population  of  the  western  snowy  plover 
in  the  United  States  and  Mexico.  The 
Service  seeks  data  and  comments  from 
the  public  on  this  proposed  rule. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  16, 
1992.  Public  hearing  requests  must  be 
received  by  February  28, 1992. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way, 
room  E-1803,  Sacramento,  California 
95825-1846.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wayne  S.  White,  Field  Supervisor, 
at  the  above  address  or  telephone  (916) 
978-4613:  FTS  460-4613. 


SUPPLEMENTARY  INFORMATION: 
Background 

Taxonomy 

The  snowy  plover  is  a  small,  pale 
colored  shorebird  with  dark  patches  on 
either  side  of  the  upper  breast.  The 
species  was  first  described  in  1758  by 
Linnaeus  (American  Ornithologists' 
Union  1957).  Twelve  subspecies  of  the 
snowy  plover  occur  worldwide 
(Rittinghaus  1961  in  Jacobs  1986). 

Two  subspecies  of  the  snowy  plover 
are  recognized  in  North  America 
(American  Ornithologists"  Union  1957). 
These  are  the  western  snowy  plover 
[Charadrius  alexandrinus  nivosus]  and 
the  Cuban  snowy  plover  (C.  a. 
tenuirostris).  According  to  the  American 
Ornithologists'  Union  (1957),  <he  western 
snowy  plover  breeds  on  the  Pacific 
coast  from  southern  Washington  to 
southern  Baja  California,  Mexico,  and  in 
interior  areas  of  Oregon,  California, 
Nevada,  Utah,  New  Mexico,  Colorado, 
Kansas,  Oklahoma,  and  north-central 
Texas,  as  well  as  coastal  areas  of 
extreme  southern  Texas,  and  possibly 
extreme  northeastern  Mexico.  Although 
previously  observed  only  as  a  migrant  in 
Arizona,  small  numbers  have  bred  there 
in  recent  years  (Monson  and  Phillips 
1981  and  Davis  and  Russell  1984  in  Page 
et  al.  1991).  The  Cuban  snowy  plover 
breeds  along  the  Gulf  coast  from 
Louisiana  to  western  Florida  and  south 
through  the  Caribbean.  The  subspecific 
status  of  populations  breeding  east  of 
the  Rocky  Mountains  has  been 
questioned  (Johnsgard  1981,  Jacobs 
1986).  These  populations  are  considered 
to  belong  more  appropriately  to  the 
subspecies  tenuirostris. 

The  Pacific  coast  population  of  the 
western  snowy  plover  is  defined  as 
those  individuals  that  nest  adjacent  to 
or  near  tidal  waters,  and  includes  all 
nesting  colonies  on  the  mainland  coast, 
peninsulas,  offshore  islands,  adjacent 
bays,  and  estuaries. 

The  Pacific  coast  population  of  the 
western  snowy  plover  is  considered  to 
be  distinct  from  western  snowy  plovers 
breeding  in  the  interior  (Gary  Page. 
Point  Reyes  Bird  Observatory,  pers. 
comm..  1990).  Evidence  of  intermixing 
between  coastal  and  interior 
populations  is  limited  to  one 
documented  instance — one  banded 
female  hatched  at  Monterey  Bay  was 
observed  nesting  the  following  year  at 
Mono  Lake,  California  (Gary  Page,  in 
litt..  1989).  Three  snowy  plovers  banded 
as  chicks  on  the  California  coast  were 
observed  at  interior  Oregon  breeding 
sites  during  the  breeding  season  in  1990 
(Stern  et  al.  (1991).  No  nesting,  however, 
was  documented.  No  breeding  plovers 
banded  at  Abert  Lake,  an  interior 
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breeding  site  in  Oregon,  were  observed 
breeding  at  any  coastal  site  (Stem  et  al. 
1990). 


Life  History 

The  Pacific  coast  population  of  the 
western  snowy  plover  breeds  primarily 
on  coastal  beaches  from  southern 
Washington  to  southern  Baja  California, 
Mexico.  Nesting  habitat  is  unstable  and 
ephemeral  as  a  result  of  unconsolidated 
soil  characteristics  influenced  by  high 
winds,  storms,  wave  action,  and 
colonization  by  plants.  Other  less 
common  nesting  habitat  includes  salt 
pans,  coastal  dredged  spoil  disposal 
sites,  dry  salt  ponds,  and  salt  pond 
levees  (Widrig  1980.  Wilson  1980.  Page 
and  Stenzel  1981].  Sand  spits,  dune- 
backed  beaches,  unvegetated  beach 
strands,  open  areas  around  estuaries, 
and  beaches  at  river  mouths  are  the 
preferred  coastal  habitats  for  nesting 
(Stenzel  et  al.  1981.  Wilson  1980). 

Based  on  the  most  recent  surveys,  a 
total  of  28  snowy  plover  breeding  sites 
or  areas  currently  occur  on  the  PaclHc 
coast  of  the  United  States.  Two  sites 
occur  in  southern  Washington— one  at 
Ledbetter  Point,  in  Willapa  Bay  (Widrig 
1980),  and  the  other  at  Damon  Point,  in 
Grays  Harbor  (Anthony  1985).  In 
Oregon,  nesting  birds  were  recorded  in 
six  locations  in  1990  with  three  sites 
(Bayocean  Spit,  North  Spit  Coos  Bay 
and  spoils,  and  Bandon  State  Park- 
Floras  Lake]  supporting  81  percent  of  the 
total  number  of  nesting  birds  in  coastal 
Oregon  (Oregon  Department  of  Fish  and 
Wildlife,  unpubl.  data,  1991).  A  total  of 
20  plover  breeding  areas  currently  occur 
in  coastal  CaUfomia  (Page  et.  al  1991). 
Eight  areas  support  78  percent  of  the 
California  coastal  breeding  population: 
San  Francisco  Bay,  Monterey  Bay, 
Morro  Bay,  the  Callendar-Mussel  Rock 
Dunes  area,  the  Point  Sal  to  Point 
Conception  area,  the  Oxnard  lowland, 
Santa  Rosa  Island,  and  San  Nicolas 
Island  (Page  et  al.  1991). 

Snowy  plovers  breed  in  loose  colonies 
with  the  number  of  adults  at  coastal 
breeding  sites  ranging  from  2  to  381 
(Page  and  Stenzel  1981;  Oregon 
Department  of  Fish  and  Wildlife  1990; 
Eric  Cummins,  Washington  Department 
of  Wildlife,  pers.  comm.,  1991;  James 
Atkinson,  U.S.  Fish  and  Wildlife 
Service,  pers.  comm.,  1991].  On  the 
Pacific  coast,  larger  concentrations  of 
breeding  birds  occiu*  in  the  south  than  in 
the  north,  suggesting  that  the  center  of 
the  plovers'  coastal  distribution  lies 
closer  to  the  southern  boundary  of 
California  (Page  and  Stenzel  1981).  If 
coastal  southern  California  lies  in  the 
center  of  the  species  distribution,  then 
Baja  California  may  also  support 
substantial  breeding  populations  (Page 


and  Stenzel  1981).  Although  Wilbur 
(1987)  describes  the  snowy  plover  as  a 
common  resident  of  both  coasts  of  the 
Baja  California,  only  five  nesting  sites 
have  been  veriHed  on  the  Pacific  coast 
Bide  of  the  northern  province  of  Baja 
California  (Gary  Page,  pers.  comm.. 
1991).  No  quantitative  information  on 
nesting  colonies  has  been  collected. 

Nest  sites  typically  occur  in  flat,  open 
areas  with  sandy  or  saline  substrates; 
vegetation  and  driftwood  are  usually 
sparse  or  absent  (Widrig  1980.  Wilson 
1980,  Stenzel  et  al.  1981).  The  majority  of 
snowy  plovers  are  site-faithful,  returning 
to  the  same  breeding  site  in  subsequent 
breeding  seasons.  Birds  often  nest  in  the 
exact  locations  as  the  previous  yeu 
(Warriner  et  al.  1986). 

The  breeding  season  of  the  coastal 
population  of  the  western  snowy  plover 
extends  from  mid-March  through  mid- 
September.  Nest  initiation  and  egg 
laying  occurs  from  mid-March  through 
mid-July  (Wilson  1980.  Warriner  et  al. 
1986).  The  usual  clutch  size  is  three  eggs. 
Incubation  averages  27  days  (Warriner 
et  al.  1986).  Both  sexes  incubate  the 
eggs. 

Plover  chicks  are  precociaU  leaving 
the  nest  within  hours  after  hatching  to 
search  for  food.  Fleging  (reaching  flying 
age]  requires  an  average  of  31  days 
(Warriner  et  al.  1986).  Broods  rarely 
remain  in  the  nesting  territory  until 
fledging  (Warriner  et  al.  1986). 

Snowy  plovers  will  renest  after  loss  of 
a  clutch  or  brood  (Wilson  1980, 
Warriner  et  al.  1986).  Double  brooding 
and  polygamy  (i.e.,  the  female 
successfully  hatches  more  than  one 
brood  in  a  nesting  season  with  different 
mates]  have  been  observed  in  coastal 
California  (Warriner  et  al.  1986)  and 
may  also  occur  in  Oregon  (Jacobs  1986) 
After  loss  of  a  clutch  or  brood  or 
successful  hatching  of  a  nest,  plovers 
may  renest  in  the  same  colony  site  or 
move,  sometimes  up  to  several  hundred 
miles,  to  other  colony  sites  to  nest  (Gary 
Page,  pers.  comm.,  1991;  Warriner  et  al 
1986). 

Widely  varying  nest  success 
(percentage  of  nests  hatching  at  least 
one  egg]  and  reproductive  success 
(number  of  fledged  per  female,  pair,  or 
nest)  are  reported  in  the  literature.  Nest 
success  ranges  from  0  to  80  percent  for 
coastal  snowy  plovers  (Widrig  1980, 
Wilson  1980,  Saul  1982,  Wilson-Jacobs 
and  Dorsey  1985,  Wickham  unpub.  data 
in  Jacobs  1986,  Warriner  et  al.  1986). 
Instances  of  low  nest  success  have  been 
attributed  to  a  variety  of  factors, 
including  predation,  human  disturbance, 
and  inclement  weather  conditions. 
Reproductive  success  ranges  from  0.05 
to  2.40  young  fledged  per  female,  pair  or 


nest  (Page  et  al.  1977,  Widrig  1380. 
Wilson  198a  Saul  1982,  Warriner  et  al. 
1986.  Page  1988).  Page  et  al.  (1977) 
estimated  that  snowy  plovers  must 
fledge  0.8  young  per  female  to  maintain 
a  stable  population.  Reproductive 
success  falls  far  short  of  this  threshold 
at  many  nesting  sites  (Widrig  1980, 
Wilson  1980,  Warriner  et  al.  1986,  Page 
1988,  Page  1990). 

The  coastal  population  of  the  western 
snowy  plover  consists  of  both  resident 
and  migratory  birds.  Some  birds  winter 
in  the  same  areas  used  for  breeding 
(Warriner  et  al.  1986,  Wilson-Jacobs, 
pers.  comm.  in  Page  et  al  (1986).  Other 
birds  migrate  either  north  or  south  to 
wintering  areas  (Warriner  et  al.  1986). 
Plovers  occasionally  winter  in  southern 
coastal  Washington  (Brittell  et  al.  1976). 
Up  to  100  plovers  may  winter  in  Oregon, 
primarily  on  3  beach  segments  (Page  et 
al.  1986,  Oregon  Department  of  Fish  and 
Wildlife  1990).  The  majority  of  birds, 
however,  winter  from  Bodega  Bay, 
California,  south  (Page  et  al.  1986). 
Wintering  plovers  occur  in  widely 
scattered  locations  on  both  coasts  of 
Baja  California  and  significant  numbers 
have  been  observed  on  the  mainland 
coast  of  Mexico  at  least  as  far  south  as 
San  Bias,  Nayarit  (Page  et  al.  1986). 
Many  interior  birds  west  of  the  Rocky 
Mountains  winter  on  the  Pacific  coast 
(Page  et  al.  1986).  Birds  winter  in 
habitats  similar  to  those  used  during  the 
nesting  season. 

Snowy  plovers  forage  on 
mvertebrates  in  the  wet  sand  and 
amongst  surf  cast  kelp  within  the 
intertidal  zone;  in  dry,  sandy  areas 
above  the  high  tide;  on  salt  pans;  and  ' 
along  the  edges  of  salt  marshes  and  salt 
ponds.  Little  quantitative  information  is 
available  on  food  habits  (Reader  1951). 

Poor  reproductive  success,  resulting 
from  human  disturbance,  predation.  and 
inclement  weather,  combined  with 
permanent  or  long-term  loss  of  nesting 
habitat  to  urban  development  and 
encroachment  of  introduced  European 
beachgrass  [Ammophila  arenaria]  has 
led  to  a  decline  in  active  nesting 
colonies  as  well  as  an  overall  decline  in 
the  breeding  and  wintering  population  of 
the  western  snowy  plover  along  the 
Pacific  coast  of  the  United  States 

Petition  Background 

On  March  24. 1988,  the  Service 
received  a  petition  from  Dr.  J.P.  Myers  of 
the  National  Audubon  Society  to  list  the 
Pacific  coast  population  of  the  western 
snowy  plover  as  a  threatened  species 
under  the  Act.  On  November  14. 1988, 
the  Service  published  a  90-day  petition 
finding  (53  FR  45788)  that  substantial 
information  had  been  presented 
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indicating  the  requested  action  may  be 
warranted.  At  that  time,  the  Service 
acknowledged  that  questions  pertaining 
to  the  demarcation  of  the  subspecies 
and  significance  of  interchange  between 
coastal  and  interior  stocks  of  the 
subspecies  remained  to  be  answered. 
Public  conunents  were  requested  on  the 
status  of  the  coastal  population  of  the 
western  snowy  plover.  A  status  review 
of  the  entire  subspecies  has  been  in 
progress  since  the  Service's  December 
30, 1982,  Vertebrate  Notice  of  Review 
(47  FR  584541.  In  that  notice,  as  in 
subsequent  notices  of  review 
(September  18, 1985  (50  FR  37958): 
January  6. 1989  (54  FR  554)).  the  western 
snowy  plover  was  included  as  a 
category  2  candidate.  Category  2 
candidates  are  species  for  which 
information  now  in  possession  of  the 
Service  indicates  that  proposing  to  list 
as  endangered  or  threatened  is  possibly 
appropriate,  but  for  which  conclusive 
data  on  biological  vulnerability  and 
threat  are  not  currently  available  to 
support  proposed  rules.  The  public 
comments  period  on  the  petition  was 
closed  on  July  11, 1989  (54  FR  26811.  June 
26, 1989).  The  Service  completed  a  status 
report  on  the  western  snow^  plover  in 
September  1989.  Based  on  the  best 
scientific  and  commercial  data  available 
I  and  other  conunents  submitted  during 
the  status  review,  the  Service  made  a 
12-month  petition  finding  on  June  25, 
1990,  that  the  petitioned  action  was 
warranted,  but.  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B){iii)  of  the  Act. 
Publication  of  this  proposed  rule 
constitutes  the  final  finding  on  the 
petitioned  action. 

Summary  of  Factors  AHecting  the 
Species 

Section  4  of  the  Act  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  part  424) 
set  forth  the  procedures  for  adding 
species  to  the  Federal  Lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
49(a)(1).  These  factors  and  their 
application  to  the  Pacific  coast 
population  of  the  western  snowy  plover 
[Charadrius  alexandrinus  nivosua)  are 
as  follows: 

A.  The  Present  or  Threatened  . 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Historic  records  indicate  that  nesting 
western  snowy  plovers  were  once  more 
widely  distributed  in  coastal  California. 
Oregon,  and  Washington  than  they  are 
currently.  In  coastal  California,  snowy 
plovers  bred  at  53  locations  prior  to  1970 


(Page  and  Stenzel  1961).  Since  that  time, 
no  evidence  of  breeding  birds  has  been 
found  at  33  of  these  53  sites, 
representing  a  62  percent  decline  in 
breeding  sites  (Page  and  Stenzel  1981). 
The  greatest  losses  of  breeding  habitat 
were  in  southern  California,  within  the 
central  portion  of  the  snowy  plovers 
coastal  breeding  range.  In  Oregon, 
snowy  plovers  historically  nested  at  29 
locations  on  the  coast  (Charles  Bruce, 
Oregon  Department  of  Fish  and  Wildlife, 
pers.  coram.,  1991).  In  1990  only  six 
nesting  colonies  remained,  representing 
a  79  percent  decline  in  active  breeding 
sites.  In  Washington,  snowy  plovers 
formerly  nested  in  at  least  five  sites  on 
the  coast  (Eric  Cummins,  pers.  comm., 
1991).  Today  only  two  colony  sites 
remain  active,  representing,  at  minimum, 
a  60  percent  decline  in  breeding  sites. 

In  addition  to  loss  of  nesting  sites, 
declines  in  the  overall  breeding 
population  also  have  been  documented 
in  Oregon  and  California.  Breeding 
season  surveys  of  the  Oregon  coast  from 
1978  to  1990  show  that  the  number  of 
adult  snowy  plovers  has  declined 
significantly  at  an  average  annual  rate 
of  about  6  percent  (calculated  from 
Oregon  Department  of  Fish  and  Wildlife 
data).  The  average  number  of  adults  has 
declined  from  90  to  57  over  this  time 
period  (Oregon  Department  of  Fish  and 
Wildlife  1990).  If  the  current  trend 
continues,  breeding  snowy  plovers  could 
disappear  from  coastal  Oregon  within 
the  next  10  years.  In  1981,  the  coastal 
California  breeding  population  of  snowy 
plovers  was  estimated  to  be  1,565  adults 
(Page  and  Stenzel  1981).  In  1989,  surveys 
revealed  1,388  plovers  (Page  et  al.  1991), 
an  11  percent  decline  in  the  breeding 
population.  The  population  decline  in 
California  may  be  greater  than 
indicated.  The  1989  survey  results  are 
considered  more  reliable  than  the  earlier 
estimates  which  may  have 
underestimated  the  overall  population 
size  (Gary  Page,  pers.  comm.,  1991). 

Although  there  are  no  historic  data  for 
Washington,  it  is  doubtful  that  the 
snoVvy  plover  breeding  population  in 
Washington  was  ever  very  large  (Brittell 
et  al.  1976).  However,  loss  of  nesting 
sites  in  this  State  probably  has  resulted 
in  a  reduction  in  their  overall  population 
size.  In  recent  years,  less  than  30  birds 
have  nested  on  the  southern  coast  of 
Washington  (James  Atkinson,  pers. 
comm.  1990;  Eric  Cummins,  pers.  comm., 
1991). 

Survey  data  also  indicate  a  decline  in 
wintering  snowy  plovers  particularly  in 
southern  California.  The  number  of 
snowy  plovers  observed  during 
Christmas  Bird  Counts  from  1962  to  1984 
significantly  decreased  in  southern 


California  despite  an  increase  in 
observer  participation  in  the  counts 
(Page  et  al.  1986).  This  observed  decline 
was  not  accompanied  by  a  significant 
loss  of  wintering  habitat  over  the  same 
time  period  (Page  et  al.  1986). 

Human  activity  (e.g..  walking,  jogging, 
running  pets,  horseback  riding,  off-road 
vehicle  use,  and  beach  raking)  is 
believed  to  be  a  primary  factor  in  these 
observed  declines  in  snowy  plover 
coastal  breeding  sites  and  breeding 
populations  in  California,  Oregon,  and 
Washington.  Snowy  plovers  also  are 
subjected  to  similar  high  levels  of 
human  disturbance  at  nesting  sites  in 
Baja  California.  Mexico  (Barbara 
Massey,  Proesteros,  pers.  comm.,  1990; 
Daniel  Anderson,  University  of 
California,  Davis,  pers.  comm.,  1990). 
With  81  percent  of  the  Oregon  snowy 
plover  population  supported  at  three  of 
six  remaining  nesting  sites  and  78 
percent  of  the  California  population 
breeding  in  eight  areas,  loss  of  just  a  few 
of  these  sites  could  dramatically  reduce 
the  coastal  plover  ]X)pulation. 

The  nesting  season  of  the  western 
snowy  plover  (mid  March  to  mid 
September)  coincides  with  the  season  of 
greatest  human  use  of  beaches  of  the 
west  coast  (Memorial  Day  through 
Labor  Day).  Human  activities  of 
particular  detriment  to  nesting  snowy 
plovers  include  unintentional 
disturbance  and  trampling  of  eggs  and 
chicks  by  people  (Stenzel  et  al.  1981, 
Warriner  et  al.  1986),  off-road  vehicle 
use  (Widrig  1980,  Stenzel  et  al  1981, 
Anthony  1985,  Warriner  et  al  1986.  Page 
1988).  horseback  riding  (Woolington 
1985.  Page  1988],  and  beach  raking 
(Stenzel  et  al  1981).  Page  et  al.  (1977) 
found  that  snowy  plovers  were 
disturbed  more  than  twice  as  often  by 
such  human  activities  than  all  other 
natural  causes  combined. 

Intensive  beach  use  by  humans  results 
in  abandonment  of  nesting  sites  or 
reductions  in  nesting  density  or  nesting 
success.  In  southern  California  where 
human  activity  on  beaches  is  extensive, 
plover  nesting  is  restricted  to  managed 
preserves.  The  disappearance  of  nesting 
plovers  at  South  Beach  on  the  Oregon 
coast  coincided  with  opening  of  a  new 
State  park  adjacent  to  the  beach 
(Wilson  1960).  Nipomo  Dunes  beach  in 
southern  California,  which  receives  high 
human  use,  including  significant  off-road 
vehicle  activity,  supported  one-fifth  the 
density  of  plover  nests  as  occurred  at 
Point  Purisima  beach,  within 
Vandenberg  Air  Force  Base  (closed  to 
public  use)  (Sentzel  et  ai  1981).  This 
relationship  held  true  even  though 
nesting  habitat  at  Nipomo  Dunes  was  of 
higher  quality  than  that  of  Point 
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Purisima.  Hatching  success  was  found  to 
be  much  lower  on  Zmudowski  State 
Beach  in  Monterey  County,  Cahfomia, 
than  on  an  undisturbed  salt  pan  just  1 
kilometer  (km)  away  (Warriners, 
unpubl.  data  in  Page  and  Stenzel  1981). 

In  the  few  instances  where  human 
intrusion  into  snowy  plover  nesting 
areas  has  been  precluded  either  through 
area  closures  or  by  natural  events, 
nesting  success  has  improved.  The 
average  number  of  young  fledged  per 
nesting  pair  increased  from  0.75  to  2.00 
after  the  nesting  site  at  Leadbetter  Point, 
Washington,  was  closed  to  human 
Activities  (Saul  1982),  Similarly,  vehicle 
closure  on  a  portion  of  Pismo  Beach, 
California,  led  to  an  eight-fold  increase 
in  the  nesting  plover  population  (W. 
David  Shuford,  Point  Reyes  Bird 
Observatory,  in  litt.,  1989).  Fledging 
success  increased  16  percent  at  Moss 
Landing  Beach,  California,  after  beach 
access  was  virtually  eliminated  by  the 
1989  earthquake  (Page  1990). 

When  beach  visitors  travel  through 
plover  nesting  areas,  plovers  flush 
repeatedly.  Incubating  plovers  at  Point 
Reyes  left  their  nests  in  response  to 
human  activity  65  to  78  percent  of  the 
time  when  disturbances  occurred  within 
100  meters  (m)  or  less  or  nests  (Page  et 
al.  1977).  Dogs  intimidated  plovers  even 
more,  with  plovers  flushing  more 
frequently  and  remaining  off  their  nests 
significantly  longer  when  disturbed  by 
people  with  dogs  versus  people  without 
dogs  (Page  et  al.,  1977). 

Prologned  absences  from  the  nest  and 
the  subsequent  longer  incubation  period 
increase  the  likelihood  of  nest  failures 
by  prolonging  exposure  of  eggs  and 
nesting  birds  to  predators  (Page  et  al. 
1983)  and  other  detrimental  factors. 
High  levels  of  human  disturbance  also 
may  increase  check  mortality  by  altering 
chick  behavior.  Frequently  disturbed 
piping  plover  chicks  fed  less  often  and 
at  a  reduced  rate  (Flemming  et  al.  1988). 
Fewer  chicks  survived  to  17  days  in 
areas  heavily  disturbed  by  humans. 
Human  disturbance  also  may  increase 
exposure  of  eggs  or  chicks  to  inclement 
weather.  In  an  attempt  to  avoid 
intruders,  adult  snowy  plovers  have 
been  observed  leaving  chicks  wet  and 
unattended  in  the  rain  (Wilson  1980)  and 
allowing  wind  blown  sand  to  bury  their 
eggs  (Charles  Bruce,  pers.  comm..  1991). 
Prolonged  absences  from  the  nest  on 
sunny  days  may  result  in  overheating  of 
the  eggs. 

In  addition  to  indirect  effects,  direct 
losses  of  chicks  and  adults  also  result 
from  human  activities.  In  the  Monterey 
Bay  area,  two  males  were  found  run 
over  on  their  nests  (I.P.  Myers,  National 
Audubon  Society,  in  litt.,  1988).  Chicks 
and  adults  are  particularly  vulnerable 
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because  of  their  habit  of  crouching  in 
depressions,  such  as  tire  tracks  or 
footprints.  Vehicle  tracks  have  been 
noted  in  nesting  areas  at  a  number  of 
beaches,  including  Damon  Point 
(Anthony  1985)  and  Leadbetter  Point 
(Widrig  1980)  in  Washington;  New  River 
(Wickham  1981)  and  Coos  Bay  (Oregon 
Department  of  Fish  and  Wildlife  1990)  in 
Oregon;  and  Point  Reyes  (Page  1988) 
and  the  Pajaro  River  mouth  (Warriner  et 
al.  1986)  in  California.  On  military 
bases,  such  as  Camp  Pendleton  in 
California,  plovers  are  directly  and 
indirectly  affected  by  military  training 
exercises  on  the  beach  (Loren  Hays, 
U.S.  Fish  and  Wildlife  Service,  pers. 
comm.,  1991). 

In  all  of  Los  Angeles  County  and  parts 
of  Orange  County.  California,  entire 
beaches  are  raked  on  a  daily  to  weekly 
basis  to  remove  trash  and  tidal  debris. 
Even  if  human  activity  was  low  on  these 
beaches,  grooming  activities  completely 
preclude  the  possibility  of  successful 
nesting  attempts  (Stenzel  et  al.  1981). 
Plover  food  availability  on  raked 
beaches  also  may  be  depressed  for  both 
breeding  and  wintering  birds,  because 
surf  cast  kelp  and  associated 
invertebrates  are  removed  and  the  upper 
centimeter  of  the  sand  substrate  is 
disturbed  (J.P.  Myers,  in  litt.,  1988). 

Habitat  destruction  is  also  an 
important  factor  contributing  to  the  loss 
of  snowy  plover  breeding  sites.  The 
construction  of  residential  and  industrial 
developments,  and  recreational 
facilities,  including  placement  of  access 
roads,  parking  lots,  summer  homes,  and  ^ 
supportive  services.Tiave  permanently 
eliminated  valuable  nesting  habitat  on 
southern  Washington  (Brittell  et  al. 
1976),  OregonJOregon  Department  of 
Fish  and  Wildlife  1990),  and  California 
beaches  (Page  and  Stenzel  1981).  Snowy 
plover  use  of  man-made  habitat,  such  as 
salt  evaporators  and  dredged  spoil  sites, 
apparently  has  not  compensated  for  loss 
or  degradation  of  habitat  in  other  areas 
(Page  and  Stenzel  1981). 

Another  important  factor  contributing 
to  habitat  loss  for  coastal  breeding 
snowy  plovers  is  encroachment  of 
European  beachgrass  [Ammophila 
arenaria).  This  non-native  plant  was 
introduced  to  the  west  coast  around 
1989  to  stabilize  dunes  (Wiedemann 
1987).  Since  then  it  has  spread  up  and 
down  the  coast  and  now  is  found  from 
British  Columbia  to  southern  California 
(Ventura  County).  Stabilizing  sand 
dunes  with  European  beachgrass  has 
reduced  the  amount  of  unvegetated  area 
above  the  tideline,  decreased  the  width 
of  the  beach,  and  increased  its  slope. 
These  changes  have  reduced  the  amount 
of  potential  snowy  plover  nesting 
habitat  on  many  beaches.  It  is  currently 


a  major  dune  plant  at  about  50  percent 
of  California  breeding  sites  and  all  of 
those  in  Oregon  and  Washington  ().P. 
Myers,  in  litt.,  1988).  The  presence  of 
beachgrass  may  also  adversely  affect 
plover  food  supplies.  The  abundance     • 
and  diversity  of  sand  dune  arthropods 
are  markedly  depressed  in  areas 
dominated  by  European  beachgrass 
(Slobodchikoff  and  Doyen  1977). 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

Egg  collecting  has  been  observed  at 
several  California  nesting  colonies 
(Stenzel  el  al.  1981,  Warriner  et  al.  1986). 
The  significance  of  this  factor  on  nesting 
success  is  unknown. 

C.  Disease  or  Predation 

Western  snowy  plover  eggs,  chicks, 
and  adults  are  taken  by  a  variety  of 
avian  and  mammalian  predators.  These 
losses,  particularly  to  avian  predators, 
are  exacerbated  by  human  disturbances. 
Of  the  many  predators,  American  crows 
[Corvus  brachyrhynchos),  ravens  (C 
corax),  and  red  fox  [Vulpes  vulpes]  have 
had  a  significantly  adverse  affect  on 
reproductive  success  at  several  colony 
sites.  Because  crows  and  ravens,  in 
particular,  thrive  in  urban/agricultural 
areas,  present-day  coastal  populations 
of  these  species  are  probably  greater 
than  historic  populations.  At  nesting 
sites  on  the  Oregon  coast,  nest  losses  of 
up  to  68  percent  have  been  attributed  to 
crows  and  ravens  (Wilson-Jacobs  and 
-Meslow  1984).  Ravens  were  also 
significant  predators  at  a  Point  Reyes 
breeding  site,  destroying  67-69  percent 
of  the  clutches  in  1988-1989  (Page  1988, 
Page  1990).  In  recent  years,  concern  has 
increased  regarding  loss  of  snowy 
plover  nests  to  the  introduced  eastern 
red  fox.  The  fox  apparently  now  occurs 
throughout  the  Monterey  Bay  area  (John 
and  Jane  Warriner,  Point  Reyes  Bird 
Observatory,  in  litt.,  1989),  in  San 
Francisco  Bay  (Leora  Feeqey,  Biological 
Field  Services,  pers.  comm.,  1991),  and 
in  Orange  County,  California  (Gary 
Page,  in  litt.,  1988).  At  the  Marina 
breeding  site  in  Monterey  Bay,  red  fox 
destroyed  45  percent  of  Uie  nests  in  1988 
(Page  1988).  This  predator  was  also  the 
likely  cause  of  nest  failures  at  least  at 
three  other  breeding  sites  in  Monterey 
Bay  in  1989-1990  (Page  1990).  In  the 
Salinas  River  area,  the  number  of  chicks 
fledged  between  1984  and  1989  was 
reduced  by  75  percent  as  red  fox 
expanded  into  the  area  (John  and  Jane 
Warriner,  in  litt.,  1989). 

Although  predation  represents  an 
important  mortality  factor  at  several 
colony  sites,  the  significance  of 
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predation  on  the  overall  coastal 
population  of  the  snowy  plover  is 
unknown.  Nevertheless,  this  factor 
remains  an  issue  of  concern. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  western  snowy  plover  is 
protected  by  the  Federal  Migratory  Bird 
Treaty  Act  (16  U.S.C.  703  et  seq.)  and  by 
State  law  as  a  nongame  species.  The 
plover's  breeding  habitat,  however,  is 
not  protected  by  these  laws.  In  the  State 
of  Washington,  the  western  snowy 
plover  was  listed  as  an  endangered 
species  in  1981  by  the  Wildlife 
Commission.  This  designation,  however, 
does  not  provide  for  consultation 
between  the  Department  of  Wildlife  and 
other  State  agencies  regarding  impacts 
of  proposed  projects  on  the  snowy 
plover.  Preparation  of  a  management 
plan  for  the  snowy  plover  is  not  required 
under  State  law.  There  are  also  no 
penalties  imposed  under  Washington 
law  for  take  of  endangered  species' 
habitat.  In  Oregon,  the  plover  was  listed 
as  a  threatened  species  in  1975.  The 
Oregon  Threatened  and  Endangered 
Species  Act  of  1987  requires  other  State 
agencies  to  consult  with  thQ  Department 
of  Fish  and  Wildlife.  The  State  Act. 
however,  does  not  provide  adequate 
protection  for  either  the  birds  or  their 
habitat.  A  management  plan  for  the 
snowy  plover  in  Oregon  is  currently 
being  developed  (Oregon  Department  of  . 
Fish  and  Wildlife  1990).  Although 
protective  measures  are  being 
implemented  on  an  experimental  basis 
at  some  nesting  sites  (Charles  Bruce, 
pers.  comm.,  1990)  and  many  beaches 
have  been  closed  to  vehicles,  a 
comprehensive  conservation  program 
has  yet  to  be  implemented  in  this  State. 
In  California,  where  the  majority  of 
nesting  occurs,  the  snowy  plover  is 
classi^ed  as  a  "Species  of  Special 
Concern"  (Remsen  1978).  This 
designation  provides  no  special,  legally 
mandated  protection.  Snowy  plovers 
have  no  protective  status  in  Mexico. 
The  Clean  Water  Act  (section  404) 
and  the  Rivers  and  Harbors  Act  (section 
10)  are  the  primary  Federal  laws  that 
could  provide  some  protection  of  nesting 
and  wintering  habitat  of  the  western 
snowy  plover  that  is  determined  by  the 
U.S.  Army  Corps  of  Engineers  (Corps)  to 
be  wetlands  or  navigable  waters  of  the 
United  States.  These  laws,  however,  do 
not  afford  any  special  protection  for 
candidate  species,  and  would  apply  to 
only  a  small  fraction  of  the  nesting  and 
wintering  areas  of  the  western  snowy 
plover  on  the  Padfic  coast. 

In  1985,  the  Nongames  Program  of  the 
Service  prepared  management 
guidelines  for  the  western  snowy  plover 


(Fish  and  Wildlife  Service  1985),  whidi 
included  strategies  to  reduce  human 
disturbance  at  nesting  sites  and  prevent 
structural  alteration  of  breeding  habitat 
Some  management  actions  have  been 
carried  out  since  pubhcation  of  the 
guidelines,  but  major  strategies  have  yet 
to  be  implemented. 

E.  Other  Natural  or  Man-Made  Factors 
Affecting  its  Continued  Existence 

Because  the  majority  of  snowy  plover 
nesting  sites  occur  in  unstable  sandy 
substrates,  nest  losses  caused  by 
weather-related  natural  phenomena 
commonly  occur.  Events  such  as 
extreme  high  tides  (Wilson  1980,  Stenzel 
et  al  1981,  Warriner  et  al.  1988,  Page 
1988),  river  flooding  (Stenzel  et  al.  1981), 
and  heavy  rain  (Wilson  1980,  Warriner 
et  al  1986,  Page  1988)  have  been 
reported  to  destroy  or  wash  away 
individual  nests  as  well  as  entire  colony 
sites.  Winddriven  sand  contributes  to 
nest  failure  by  burying  eggs  (Wilson 
1980,  Stenzel  et  al.  1981.  Warriner  et  al. 
1986).  The  percentage  of  total  nest 
losses  attributed  to  weather-related 
phenomena  has  varied  from  15  to  38 
percent  (Wilson  1980,  Warriner  et  al. 
1986.  Page  1988).  Although  natural 
phenomena  contribute  significantly  to 
nest  failures  at  some  plover  breeding 
sites,  the  significance  of  this  factor  on 
the  overall  coastal  breeding  population 
is  unknown. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  the 
Pacific  coast  population  of  the  western 
snowy  plover  in  determining  to  issue 
this  proposed  rule.  Based  on  this 
evaluation,  the  preferred  action  is  to  Ust 
the  PaciHc  coast  population  of  the 
western  snowy  plover  [Charadriua 
alexandrinus  nivosus)  as  threatened- 
This  population  of  the  western  snowy 
plover  is  threatened  by  loss  and 
modiflcation  of  nesting  habitat  resulting 
from  human  development  of  the  coast, 
encroachment  of  European  beachgrass, 
and  extensive  human  recreational  use  of 
nesting  areas.  Predation,  which  is  often 
exacerbated  by  human  disturbance, 
poses  a  significant  threat  to  a  number  of 
nesting  colonies.  The  Act's  definition  of 
an  endangered  species  is  a  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  A  threatened  species  is  a 
species  which  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  Because 
the  center  of  the  breeding  range  of  the 
coastal  population  is  in  California  where 
the  numbers  of  breeding  birds  are 
greater  and  have  not  declined  as 


dramatically  as  in  Washington  and 
Oregon,  the  Service  believes  the  snowy 
plover  is  not  currently  in  danger  of 
extinction.  However,  the  population  is 
likely  to  become  in  danger  of  extinction 
in  the  foreseeable  future  if  the  impacts 
analyzed  in  this  proposed  rule  continue. 
Thus  the  Pacific  coast  population  of  the 
western  snowy  plover  fits  the  Act's 
definition  of  threatened.  Critical  habitat 
is  not  determinable  at  this  time  for 
reasons  discussed  in  the  "Critical 
Habitat"  section  of  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  concurrently 
with  determining  a  species  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  determinable  for  the 
Pacific  coast  population  of  the  western 
snowy  plover.  TTie  Service's  regulations 
(50  CFR  424.12(a)(2))  state  that  critical 
habitat  is  not  determinable  if 
information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking  or  if  the  biological 
needs  of  the  species  are  not  sufficiently 
known  to  permit  identification  of  an 
area  of  critical  habitat.  Critical  habitat 
is  defined  as  "specific  areas  within  the 
geographical  area  currently  occupied  by 
a  species  *  *  *  on  which  are  found 
those  physical  or  biological  features 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protecUon (50  CFR  424.02(d)). 

The  breeding  and  wintering  range  of 
the  coastal  population  of  the  western 
snowy  plover  is  extensive, 
discontinuously  covering  over  1,930  km 
(1,200  miles)  of  coasUine  in  the  United 
States.  Designation  of  critical  breeding 
habitat  is  complicated  by  the  ephemeral 
nature  of  the  substrate  at  many  of  the 
colony  sites,  movements  of  breeding 
birds  among  colony  sites,  and  lack  of 
information  on  the  value  of  adjacent  tide 
flats,  salt  marshes,  lagoons,  rivers,  and 
salt  ponds  in  maintaining  breeding 
birds.  Although  nesting  sites  of  the 
western  snowy  plover  have  been 
carefiiily  documented,  very  few  of  the  28 
coastal  nesting  areas  have  been  studied 
sufficiently  to  determine  exactly  where 
broods  move  to  feed  during  the  fiedgling 
stage.  In  the  absence  of  this  information, 
the  conservative  approach  would  be  to 
designate  entire  stretches  of  beach  as 
critical  habitat.  Accurate  information  on 
brood  movements,  however,  would 
allow  for  refinement  of  critical  habitat 
boundaries  and  a  bfetter  understanding 
of  how  human  activities  can  be 
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successfully  integrated  during  the 
breeding  season.  The  relative 
importance  of  specific  wintering  habitat 
sites  to  maintenance  of  the  coastal 
population  of  the  subspecies  also  has 
not  been  determined  at  this  time.  The 
Service  will  work  with  plover  experts  to 
collect  and  refine  information  on  the 
physical  and  biological  features  of 
plover  habitat  that  are  essential  to 
conservation  of  the  species  and  which 
may  require  special  management 
considerations  or  protection.  Analyses 
have  not  been  conducted  on  the  impacts 
of  designating  critical  breeding  or 
wintering  habitat. 

During  the  propo.sed  comment  period, 
the  Service  will  seek  additional  agency 
and  public  input  on  critical  habitat, 
along  with  information  on  the  biological 
status  of  and  threats  to  the  snowy 
plover.  The  Service  intends  to  use  this 
and  other  information  in  order  to  make  a 
determination  on  a  proposed 
designation  of  critical  habitat. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  all  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  ihe  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2] 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 


affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  agencies  that  may  be  involved 
as  a  result  of  this  proposed  rule  are  the 
Service.  Bureau  of  Land  Management, 
National  Park  Service.  U.S.  Forest 
Service,  and  the  Departments  of  the 
Army  (including  the  Corps  of  Engineers 
(Corps)).  Navy,  and  Air  Force.  In 
California,  approximately  34  percent  of 
the  breeding  plover  population  occurs 
on  Federal  lands  (].P.  Myers,  in  litt. 
1988).  At  least  50  percent  of  breeding 
habitat  is  under  Federal  agency 
jurisdiction  in  Oregon  (J.P.  Myers,  in 
litt..  1988).  In  Washington,  the  breeding 
site  at  Leadbetter  Point  is  within  a 
National  Wildlife  Refuge. 

On  most  Federal  land  containing 
active  breeding  sites,  few  measures 
have  been  implemented  specifically  to 
protect  snowy  plovers.  In  a  few  areas  in 
California,  plovers  have  benefitted 
somewhat  from  protective  measures 
taken  for  the  endangered  California 
least  tern  [Stema  antiUarum  browni).  At 
Vandenberg  Air  Force  Base  in  southern 
California,  beaches  are  closed  to  all  foot 
and  vehicular  traffic  during  the  least 
tern  nesting  season  (Donna  Brewer.  U.S. 
Fish  and  Wildlife  Service,  pers.  comm., 
1991).  Dogs  and  cattle  have  been 
restricted  from  some  beaches  at  Point 
Reyes  National  Seashore  (Gary  Page, 
pers.  comm.,  1991),  and  some  beaches  on 
Federal  land  in  Oregon  have  been 
closed  to  vehicles  to  protect  plovers  and 
other  wildlife  (Charles  Bruce,  pers. 
comm.,  1991).  Leadbetter  Point  in 
Washington  (Fish  and  Wildlife  Service) 
and  a  lO-acre  spoil  disposal  site  in  Coos 
Bay  in  Oregon  (Bureau  of  Land 
Management)  are  the  only  nesting  sites 
where  human  access  is  restricted 
specifically  for  plover  nesting.  Most 
other  nesting  areas  on  Federal  land, 
with  the  exception  of  military  bass,  have 
unrestricted  human  access  all  year. 
Access  improvements  for  recreational 
purposes  are  ongoing  at  several 
beaches.  At  Coos  Bay,  Oregon,  where 
the  largest  coastal  Oregon  plover  colony 
occurs,  several  recreational  facilities, 
including  off-road  vehicle  access  and 
campgrounds  are  proposed  on  Bureau  of 
Land  Management  land  (Bureau  of  Land 
Management  1989). 

Because  human  disturbance  is  a' 
primary  factor  affecting  snowy  plover 
reproductive  success,  any  of  the  above 
mentioned  Federal  agencies  would  be 
required  to  consult  with  the  Service  if 
any  action  they  fund,  authorize,  or  carry 
out  may  affect  the  coastal  population  of 
the  western  snowy  plover. 


As  discussed  above,  some  western 
snowy  plover  nesting  and  wintering 
habitat  may  be  regulated  by  the  Corps 
under  section  10  of  the  Rivers  and 
Harbors  Act  and  section  404  of  the 
Clean  Water  Act.  If  a  proposed  project 
may  affect  the  western  snowy  plover, 
the  Corps  would  be  required  to  consult 
with  the  Service  under  section  7  of  the 
Act. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife  not  covered  by  a  special  rule. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(including  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  collect. ' 
or  attempt  any  such  conduct),  import  or 
export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any  such 
species.  It  also  is  illegal  to  possess,  sell, 
deliver,  carry,  transport,  or  ship  any 
such  wildlife  that  has  been  taken 
illegally.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  for  threatened  species 
not  covered  by  a  special  rule  are  at  50 
CFR  17.32.  Such  permits  are  available 
for  scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  There 
are, also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act. 

If  the  western  snowy  plover  is  listed 
under  the  Act.  the  Service  will  review  it 
to  determine  whether  it  should  be 
placed  upon  the  Annex  of  the 
Convention  on  Nature  Protection  and 
Wildlife  Preservation  in  the  Western 
Hemisphere,  which  is  implemented 
through  section  8(A)(e)  of  the  Act.  and 
whether  it  should  be  considered  for 
other  appropriate  international 
agreements. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other   . 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
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Comments  particularly  are  sought 
concerning:  ■ 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this 
subspecies; 

(2)  The  location  of  any  additional 
populations  of  this  subspecies; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  subspecies; 

(5)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by 
section  4  of  the  Act; 

(6)  Constituent  habitat  elements 
critical  for  the  conservation  of  the 
coastal  population  of  the  western  snowy 
plover, 

(7)  The  location  of  additional  nesting 
or  wintering  areas,  including  areas  in 
Baja  California,  Mexico; 

(8)  The  location  of  areas  important  for 
other  life  history  stages,  especially 
feeding  areas,  and  the  relative  value  of 
such  areas  in  maintaining  breeding 

^  birds; 

(9)  Any  foreseeable  economic  and 
other  impacts  resulting  from  a  proposed 
critical  habitat  designation;  and 

(10)  Economic  values  associated  with 
benefits  of  designating  critical  habitat 
for  this  subspecies.  Such  benefits 
include  those  derived  from  non- 


consumptive  uses  (birdwatching, 
beachwalking,  photography,  etc.).  . 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  apd 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor  (see  ADDRESSES 
section). 

National  Environmental  Pojicy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Field  Supervisor  (see  addresses 
section). 


Author 

The  primary  author  of  this  proposed 
rule  is  Karen  J.  MJ\ler,  U.S.  Fish  and 
Wildhfe  Service,  Hish  and  Wildlife 
Enhancement,  Sacramento  Field  Office. 
2800  Cottage  Wa«!  room  E-1803. 
Sacramento.  CaWomia  95825-1846  (916/ 
978-4613)  or  FTg  460-4613). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation.  ' 

Proposed  Regulation  Promulgation 

PART  17— [AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal ' 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C. 
1531-1554: 16  U.S.C.  4201-4245:  Pub.  L  99- 
625. 100  Stat.  3500,  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  S  1711(h)  by 
adding  the  following,  in  alphabetical 
order  under  Birds,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 


§17.11 
wlldllft. 

*  * 

(h)* 


Endangered  and  thrMteiwd 


wpOCIoS 


Common  name 


Scientific  name 


Historic  range 


Vertet>rate  population 

wtiere  endangered  or 

threatened 


Status 


When  listed 


Critical 
habitat 


Special 
rules 


BIRDS 


Plover,  western 
snowy. 


Charadrius  alexandnnus 
rwosus. 


U.S.A.  (CA.  OR.  WA,  NV, 
AZ,  UT,  CO.  NM,  TX, 
OK.  KS):  Mexico. 


U.S.A.  (CA.  OR,  WA); 
Mexico  (Baja  CA) 
(Pacific  coast 
population  only). 


NA 


NA 


Dated:  January  6, 1992 
Richard  N.  Smith, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 
(FR  Doc.  92-897  Filed  1-14-92;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  ailes  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of' 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Lakeside  Elementary  Critical  Area 
Treatment  RC&D  Measure  Plan,  West 
Virginia;  Finding  of  No  Significant 
impact 

agency:  U.S.  Department  of  Agriculture, 
Soil  Conservation  Service. 
action:  Notice  of  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines,  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines,  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Lakeside  Elementary  Critical  Area 
Treatment  RC&D  Measure  Plan,  Putnam 
County,  West  Virginia. 
POn  FURTHER  INFORMATION  CONTACT: 
Rollin  N.  Swank,  State  Conservationist, 
Soil  Conservation  Service,  75  High 
Street,  room  301.  Morgantown,  West 
Virginia  26505,  Telephone  (304)  291- 
4151. 
SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Rollin  N.  Swank,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

Notice  of  a  Finding  of  No  Signilicant 
Impact 

The  purpose  of  the  measure  is  critical 
area  treatment  for  erosion  control.  The 
measure  is  designed  to  stabilize  by 
regrading.  shaping,  and  revegetating 
approximately  1  acre  of  land  that  has  an 


average  erosion  rate  of  75  tons  per  acre 
per  year.  Conservation  practices  include 
vegetated  diversion,  land  smoothing, 
seeding,  and  mulching. 

Lakeside  Elementary  Critical  Area 
Treatment  RC&D  Measure  Plan,  Putnam 
County,  West  Virginia 

The  Notice  of  a  Finding  of  No 
Significant  Impact  has  been  forwarded 
to  the  Environmental  Protection  Agency 
and  to  various  Federal,  State  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Rollin  N.  Swank, 
State  Conservationist. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

"This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovertunental  consultation  with 
State  and  local  officials." 

Dated:  December  19, 1991. 
RoUin  N.  Swank. 
State  Conservationist 
[FR  Doc.  92-905  Filed  1-13-92;  8:45  am] 
WLUNG  COOE  M10-1S-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Order  No.  549] 

Resolution  and  Order  Approving  the 
Application  of  ttte  City  of  Fort  Wayne, 
IN  for  a  Foreign-Trade  Zone  In  Fort 
Wayne,  IN;  Proceedings  of  the 
Foreign-Trade  Zones  Board, 
Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  has  adopted  the  following 
Resolution  and  Order: 

The  Board,  having  considered  the 
m.atter,  hereby  orders: 

After  consideration  of  the  application 
of  the  City  of  Fort  Wayne,  Indiana,  filed 
with  the  Foreign-Trade  Zones  Board  on 


September  4, 1990,  and  amended  on 
February  22, 1991,  requesting  a  grant  of 
authority  for  establishing,  operating,  and 
maintaining  a  general-purpose  foreign- 
trade  zone  in  Fort  Wayne,  Indiana, 
adjacent  to  the  Fort  Wayne  Customs 
user  fee  airport,  the  Board,  finding  that 
the  requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisfied  and  that  the 
proposal  is  in  the  public  interest, 
approves  the  application. 

As  the  proposal  involves  open  space 
on  which  buildings  may  be  constructed 
by  parties  other  Oian  the  grantee,  this 
approval  includes  authority  to  the 
grantee  to  permit  the  erection  of  such 
buildings,  pursuant  to  §  400.815  of  the 
Board's  regulations,  asTare  necessary  to 
carry  out  the  zone  proposal,  providing 
that  prior  to  its  granting  such  permission 
it  shall  have  the  concurrences  of  the 
local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall 
notify  the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  zone.  The  Secretary 
of  Commerce,  as  Chairman  and 
Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority 
and  appropriate  Board  Order. 

Grant  of  Authority 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  City  of  Fort  Wayne, 
Indiana,  has  made  apphcation  (filed 
September  4, 1990,  FTZ  Docket  38-90.  55 
FR  38373;  and  amended  on  February  22, 
1991,  56  FR  8740)  in  due  and  proper  form 
to  the  Board,  requesting  the 
establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  in 
the  Fori  Wayne,  Indiana,  area,  adjacent 
to  the  Fort  Wayne  Customs  user  fee  port 
facility; 


UMI 


Federal  Register  /  Vol.  57.  No.  9  /  Tuesday.  January  14.  1992  /  Notices 


1451 


Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and, 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Zone  No.  182,  at  the  location  mentioned 
above  and  more  particularly  described 
on  the  maps  and  drawings 
accompanying  the  application  in 
Exhibits  IX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  the  following  express  conditions 
and  limitations: 

Activation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto,  any  necessary  permits  shall  be 
obtained  from  federal,  state,  and 
municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  site  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof,  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington,  DC,  this  23  day 
of  December  1991,  pursuant  to  Order  of 
•  the  Board. 


Foreign-Trade  Zones  Board. 
Robert  A.  Mosbacher, 

Secretary  of  Commerce,  Chairman  and 
.  Executive  Officer. 
(FR  Doc.  92-951  Filed  1-13-82:  8:45  am) 

WLUNG  CODE  3S10-DS-H 


(Docket  83-91] 

Proposed  Foreign-Trade  Zone— Fort 
Worth,  Texas,  Area  Application 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board]  by  Alliance  Corridor,  Inc.  (a 
Texas  non-profit  corporation), 
requesting  authority  to  establish  a 
general-purpose  foreign-trade  zone  in 
the  Alliance  Corridor  area  between  Fort 
Worth  and  Denton,  Texas,  adjacent  to 
the  Dallas-Fort  Worth  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  November  6, 1991.  The 
applicant  is  authorized  to  make  the 
proposal  under  Article  1446.01,  Vernon's 
Annotated  Texas  Statutes. 

The  proposed  Alliance  Corridor  zone 
project  would  become  the  fourth 
general-purpose  zone  project  in  the 
Dallas-Fort  Worth  Customs  port  of  entry 
area.  The  existing  zones  in  th  area  are: 
FTZ  39  at  the  DFW  International  Airport 
(Grantee:  Dallas-Fort  Worth  Regional 
Airport  Board.  FTZ  Board  Order  133, 43 
FR  37478,  8/23/78);  FTZ  113  at  the  Mid- 
Texas  International  Center  in 
Midlothain  (Grantee:  Midlothian  Trade 
Zoned  Corporation,  Board  Order  283,  50 
FR  300, 1/3/85);  and,  FTZ  168  at  three 
industrial  parks  in  the  Dallas-Fort 
Worth  area  (Grantee:  Dallas-Fort  Worth 
Maquila  Trade  Development 
Corporation,  FTZ  Board  Order  491,  55 
FR  46974, 11/8/90). 

The  proposed  new  general-purpose 
zone  would  consist  of  4  sites  (9,700 
acres)  within  the  Alliance  Corridor 
project  (17,000  acres),  a  master-planned 
development  located  along  a  20-mile 
stretch  of  I-25W  between  the  Cities  of 
Fort  Worth  and  Denton,  Texas.  Site  1 
(Alliance  Center,  4,470  acres)  is  a 
business  and  industrial  development 
located  at  the  Alliance  Airport  on 
Interstate  35W  in  the  Cities  of  Fort 
Worth  and  Haslet,  Texas,  some  17  miles 
north  of  downtown  Fort  Worth.  Site  2 
(Alliance  Gateway,  1,900  acres)  is 
within  a  2,600-acre  commercial, 
industrial  and  distribution  development 
located  along  State  Highway  170 
between  Interstate  35W  and  State 
Highway  114  in  Fort  Worth  and 
Roanoke,  Texas.  15  miles  north  of 


downtown  Fort  Worth.  Site  3 
(Northlake,  1,600  acres)  is  located  at 
Interstate  35W  and  Slate  Highway  114 
in  the  City  of  Northlake,  Texas.  Site  4 
(Hunter  Ranch,  1,600  acres)  is  within  a 
3,350-acre  mixed-use  development 
located  in  Denton,  Texas,  on  Interstate 
35W,  approximately  5  miles  south  of 
downtown  Denton,  and  10  miles  north  of 
the  Alliance  Airport. 

The  development  of  the  Alliance 
Corridor  project  involves  a  partnership 
of  state/local/federal  officials  and 
private  industry,  including  the  Perot 
Group.  Its  central  point  is  the  new 
Alliance  Airport  which  was  completed 
and  opened  in  1989  as  a  general  aviation 
airport  and  international  air  cargo 
facility.  The  four  sites  involved  in  the 
zone  project  are  owned  by  affiliates  of 
Hillwood  Development  Corporation, 
except  for  a  few  parcels  owned  by 
private  users.  Alliance  Trade  Authority, 
Inc.,  has  been  designated  as  zone 
operator. 

The  application  indicates  a  need  for 
additional  zone  services  in  the  Dallas- 
Fort  Worth  area  to  serve  the 
development  needs  of  the  Alliance 
Corridor.  Several  firms  have  indicated 
an  interest  in  using  zones  procedures  for 
processing,  sorting,  assembly,  display 
and  warehousing  such  items  as  aircraft, 
welding  machines  and  special  alloy 
welding  supplies.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  John  J.  Da  Ponte, 
Jr.  (Chairman),  Director,  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
Donna  De  La  Torre,  Director,  Office  of 
Inspection  and  Control,  U.S.  Customs 
Service,  Southwest  Region.  5850  San 
Felipe  Street,  Suite  500.  Houston,  Texas 
77057-3012;  and  Colonel  John  Ar  Mills, 
District  Engineer,  U.S.  Army  Engineer 
District,  Fort  Worth.  P.O.  Box  17300.  Fort 
Worth,  Texas  76102-0300. 

Comments  concerning  the  proposed 
zone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  March  16, 1992. 
While  no  local  public  hearing  has  been 
scheduled  for  the  FTZ  Board, 
consideration  will  be  given  to  such  a 
hearing  during  the  review. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
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U.S.  Department  of  Commerce  District 
Office.  1100  Commerce  Street,  room 
7A5.  Dallas,  Texas  75242. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  room  3710, 
14th  &  Pennsylvania  Avenue.  NW., 
Washington.  DC  20230. 

Dated:  {anuary  8, 1992. 
John }.  Da  Ponte.  Jr.,    ' 

Executive  Secretary. 

[FR  Doc.  92-952  Filed  1-13-92;  8:45  am] 

MLLma  cooc  t6tO-OS-M 


International  Trade  Administration 
[A-122-047]  I 

Elemental  Sulphur  From  Canada;  Final 
Resutts  of  Antidumping  Duty 
Administrative  Rfview  and  Revocation 
in  Part  I 

aqency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  revocation  in  part. 

summary:  On  September  26. 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  antidumping 
duty  administrative  review  and  intent  to 
revoke  in  part  the  antidumping  finding 
on  elemental  sulphur  from  Canada.  The 
review  covers  one  exporter.  Sulco 
Chemicals,  Ltd.  (Sulco),  and  the  period 
December  1, 1989  through  November  30, 
1990. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results  and  intent  to  revoke 
in  part.  We  received  no  comments.  Our 
Hnal  results  are  unchanged  from  the 
preliminary  results,  and  we  revoke  the 
antidumping  finding  in  part  with  respect 
to  Sulco. 

EFFECTIVE  DATE:  January  14, 1992. 
FOR  FURTHER  INFORMATION  CONTACT! 
Dennis  U.  Askey  or  Melissa  G.  Skinner, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230:  telephone:  (202)  377-4851. 
SUPPtEMENTARY  INFORMATION: 
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Background 

On  September  26. 1991,  Uie 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (56  FR  48777)  the  preliminary 
results  of  antidumping  duty 
administrative  review  and  intent  to 
revoke  in  part  the  antidumping  finding 
on  elemental  sulphur  from  Canada  (38 
FR  35655.  December  17. 1973).  On  July 
13. 1991.  the  Department  verified  Sulco's 


questionnaire  response.  The  Department 
received  no  comments  concerning  this 
administrative  review.  We  have  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  elemental  sulphur  from 
Canada.  During  the  review  period  such 
merchandise  was  classifiable  under 
Harmonized  Tariff  System  (HTS)  item 
2501.01.00.  The  HTS  item  number  is 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  one  exporter  of 
Canadian  elemental  sulphur  to  the 
United  States.  Sulco.  and  the  period 
December  1, 1989  through  November  30, 
1990. 

United  States  Price 

We  based  United  States  price  (USP) 
on  purchase  price  (PP).  in  accordance 
with  section  772(b)  of  the  Tariff  Act. 
because  all  sales  were  made  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  States.  We  calculated  PP 
based  on  unpacked  f.o.b.  refinery  or 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
adjustments,  were  appropriate,  for 
foreign  inland  freight,  demurrage, 
brokerage  and  handling  expenses,  and 
credit  costs.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Marliet  Value 

We  based  foreign  market  value  (FMV) 
on  home  market  prices  to  unrelated 
parties,  in  accordance  with  section  773 
of  the  Tariff  Act.  We  calculated  FMV 
based  on  unpacked  f.o.b.  refinery  or 
delivered  prices  to  unrelated  customers 
in  the  home  market.  We  made 
adjustments,  were  appropriate  for 
inland  freight,  demurrage,  and  credit 
costs.  No  other  adjustments  were 
claimed  or  allowed. 

Final  Results  of  the  Review 

We  invited  interested  parties  to 
comment  on  our  preliminary  results  and 
intent  to  revoke  in  part.  We  received  no 
comments.  As  a  result,  our  final  results 
of  review  are  unchanged  from  those 
presented  in  the  preliminary  results  of 
review,  and  we  determine  that  a  zero 
margin  exists  for  the  period  December  1, 
1989  through  November  30. 1990. 

Revocation  in  Part 

For  the  reasons  set  forth  in  the 
preliminary  results,  because  we  are 
satisfied  that  there  is  no  likelihood  of 
resumption  of  sales  at  less  than  fair 
value  and  because  petitioner  has  not 


objected  to  our  tentative  revocation,  we 
revoke  in  part  the  antidumping  finding 
on  elemental  sulphur  from  Canada  with 
respect  to  Sulco.  See.  19  CFR  352.25(b). 
This  partial  revocation  applies  to  all 
unliquidated  entries  of  this  merchandise 
exported  by  Sulco  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  1. 
1990. 

Cash  Deposit  Requirements 

Because  Sulco's  margin  is  zero  the 
Department  will  instruct  the  Customs 
Service  to  collect  no  cash  deposits  for 
Sulco.  The  following  deposit 
reqiiirements  will  be  effective  upon 
publication  of  these  final  results  of 
administrative  review  for  all  shipments 
of  Canadian  elemental  sulphur  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  88  provided  for  by  section  751(a)(1) 
of  the  Tariff  Act:  (1)  For  the  subject 
merchandise  exported  by  manufacturers 
far  exporters  not  covered  in  this  review 
but  covered  in  previous  reviews,  the 
cash  deposit  rate  will  continue  to  be  the 
rate  published  in  the  most  recent  final 
results  for  which  the  manufacturer  or 
exporter  received  a  company  specific 
rate;  (2)  if  the  exporter  is  no  a  firm 
covered  in  this  review  or  prior  reviews, 
but  the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  in  the  most 
recent  review  of  that  manufacturer,  (3) 
the  cash  deposit  rate  for  any  future 
entries  from  all  other  manufacturers  or 
exporters  who  are  not  covered  in  this  or 
prior  administrative  reviews,  and  who 
are  unrelated  to  the  reviewed  firm  or 
any  previously  reviewed  firm,  will  be 
zero  percent.  This  is  the  most  current 
non-best-information-available  rate  for 
any  reviewed  firm  in  this  proceeding. 

This  administrative  review, 
revocation  in  part,  and  notice  are  in 
accordance  with  sections  751(a)(1)  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675(a)(1), 
(c)).  19  CFR  353.22,  and  19  CFR  353.25. 

Dated:  December  31. 1991. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration.         , 
[FR  Doc.  92-953  Filed  1-13-92;  8:45  am) 
BILUNO  COOE  3S10-OS4I 


[C-401-4011 

Certain  Cartx>n  Steel  Products  From 
Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
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AcnoN:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUNlMAllv:  On  September  25, 1901,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  certain 
carbon  steel  products  from  Sweden  for 
the  period  January  1, 1989  through 
December  31, 1989  (56  FR  48517).  We 
have  now  completed  that  review  and 
determine  the  total  subsidy  to  be  2.56 
per  cent  ad  valorem.  This  rate  differs 
from  the  preliminary  results  because  of 
minor  calculation  adjustments. 
EFFECTIVE  DATE:  January  14, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Michael  RoUin, 
Office  of  Countervailing  Compliance, 
International  Trade  Adiministration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  25, 1991,  the 
Department  published  in  the  Federal 
Register  (56  FR  48517]  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  certain 
carbon  steel  products  from  Sweden  (50 
FR  41547;  October  4. 1985).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  from  Sweden  of  cold-rolled 
carbon  steel  flat-rolled  products, 
whether  or  not  corrugated  or  crimped; 
whether  or  not  pickled,  not  cut,  not 
pressed  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated 
with  metal  and  not  clad;  over  12  inches 
in  width  and  of  any  thickness;  whether 
or  not  in  coils.  During  the  review  period, 
such  merchandise  was  classifiable 
under  item  numbers  7209.11.00, 
7209.12.00,  7209.13.00,  7209.21.00, 
7209.22.00,  7209.23.00,  7209.24.50, 
7209.31.00,  7209.32.00.  7209.33.00, 
7209.34.00,  7209.41.00.  7209.43.00, 
7209.44.00,  7209.90.00,  7211.30.50, 
7211.41.70,  and  7211.49.50  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1989  through  December  30, 1989  and 
the  following  programs:  (1)  Regional 
development  incentives;  (2) 
reconstruction  loans;  (3)  structural 
loans;  (4)  government  equity  infusions; 
(5)  government  acquisition  of  assets  for 


Svenskt  Staal  AB  (SSAB);  (6)  research 
and  development  grants;  (7)  employment 
promotion  grants;  (8)  government  export 
credits;  (9)  municipal  and  county 
subsidies;  and  (10)  government 
restructuring  program  for  the  specialty 
steel  industry. 

SSAB  was  the  only  Swedish  exporter 
of  the  subject  merchandise  to  the  United 
States  during  the  review  period. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  from  the  respondent,  SSAB. 

Comment  1:  The  respondent  states 
that  the  Department's  preliminary 
results  note  that  SSAB  received  no 
benefit  from  past  equity  infusions  in 
1989.  The  respondent  also  states  that 
SSAB  did  not  receive  any  significant 
new  government  funds  for  several  years 
prior  to  1989.  Therefore,  SSAB  argues 
that  the  increase  in  the  total  subsidy  in 
1989  from  the  amount  in  1987  can  only 
be  characterized  as  a  computational 
anomaly. 

Department's  Positon:  We  agree  with 
the  respondent  that  there  was  no  benefit 
irora  the  government  equity  infusion 
during  the  review  period,  and  that  SSAB 
has  not  received  any  new  preferential 
government  loans.  The  total  subsidy  did 
not  decline  in  1989  over  the  1987  figure 
due  to  the  additional  reconstruction 
loans  which  were  written-off  between 
1987  and  1989,  and  the  margibal  increase 
in  the  interest  rate  differential  on  four 
structural  loans. 

Comment  2:  The  respondent  claims 
that  it  is  imable  to  reconcile 
reconstruction  loans  for  certain 
investments  and  reconstruction  loans 
for  loss  coverage  in  the  Department's 
calculation  with  the  information 
submitted  in  the  Government  of 
Sweden's  questionnaire  response. 

Department's  Position:  We  used  the 
outstanding  loan  balance  as  reported  in 
SSAB's  1989  financial  statements  to 
calculate  the  reconstruction  loans  as  of 
January  1, 1989.  Specifically,  note  18  of 
SSAB's  1989  financial  statements, 
"conditional  reconstruction  loans", 
reported  long-term  liabilities  of 
167.000,000  SEK  and  a  contingent' 
liability  of  508.000,000  SEK.  Some  of  the 
reconstruction  loans  are  classified  as  a 
contingent  liability  because,  according 
to  the  terms  of  the  reconstruction  loans, 
interest  is  paid  only  when  a  dividend  is 
paid  to  the  stockholders  in  an  amount 
equal  to  the  dividend.  We  include  both 
long-term  liabiUties  and  contingent 
liabilities  to  calculate  the  outstanding 
loan  balance.  See  Certain  Carbon  Steel 
Products  from  Sweden;  Preliminary 
Results  of  Countervailing  Duty 


Administrative  Review  (56  FR  19Q81. 
19082.  April  25, 1991).  Therefore,  we 
used  the  aggregate  figure  of  675,000,000 
SEK  for  all  reconstruction  loans,  which 
represents  the  outstanding  balance  for 
certain  investments  and  loss  coverage. 

Comment  3:  The  respondent  argues 
that  the  amount  written  off  for 
reconstruction  loans  includes  more  than 
375  million  Swedish  kronor  (MSEK) 
capitalized  interest,  but  the  Department 
only  deducted  39  MSEK. 

Department's  Position:  The  375  MSEK 
capitalized  interest  claimed  by  the 
respondent  represents  capitalized 
interest  on  the  outstanding  balances  for 
amounts  ynitten  off  in  1967  through 
1969.  We  do  not  accumulate  capitalized 
interest  written  off  in  prior  review 
periods.  However,  we  agree  with  the 
respondent  that  the  39  MSEK  figure  for 
capitalized  interest  was  incorrect. 

In  the  preliminary  results,  we 
deducted  the  interest  payment  and 
capitalized  interest  of  38  MSEK.  After 
further  examination,  we  recalculated 
capitalized  interest  on  the  remaining 
outstanding  balance  on  the 
reconstruction  loan  that  was  written  off 
during  19BS,  which  is  hi^er  than  38 
MSEK.  We  have  now  adjusted  our 
calculation  to  reflect  this  amount  of 
capitalized  interest.  As  a  result,  the 
benefit  from  reconstruction  loans  is  1.14 
percent  coD^wred  to  1.54  percent  in  the 
preliminary  calculations. 

Comment  4:  The  respondent  argues 
that  the  Department  incorrectly  included 
a  loan  in  the  amount  of  IS  MSEK  in  its 
calculation,  which  is  the  balance  on  a  30 
MSEK  reconstruction  loan  that  was 
transferred  to  the  Government  of 
Sweden  in  1987. 

Department's  Position:  We  used  an 
aggregate  figure  from  SSAB's  financial 
statements  and  notes  to  the  financial 
statements  to  calculate  the  outstanding 
reconstruction  loan  balance.  The 
financial  statements  did  not  indicate 
that  the  outstanding  balance  should  be 
reduced  as  a  result  of  the  transfer  of  the 
^5  MSEK  loan  to  the  Government  of 
Sweden;  and,  therfore,  we  have  not 
taken  this  claimed  transfer  into  account 
in  our  calculations. 

Comment  5:  The  respondent  states 
that  most  of  the  reconstruction  loans 
were  approved  in  1978,  when  the 
weighted  cost  of  capital  (WCC)  was  8.9 
percent.  Therefore,  the  respondent 
argues  that  the  Department  should  apply 
the  "grant  cap"  rule  to  these 
reconstruction  loans  using  the  WCC 
applicable  in  the  year  of  the  loan 
agreement,  which  would  result  in  a 
lower  benefit 

Department's  Position:  We  disagree 
with  the  respondent.  Because  the 
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interest  rate  changes  every  year  on  the 
reconstruction  loans,  we  treated  them  as 
short-term  variable  interest  rate  loans. 
We  do  not  calculate  the  grant  equivalent 
of  short-term  loans.  See  Certain  Carbon 
Steel  Products  from  Sweden; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review.  (53  FR 
85883.  85884.  September  15. 1988). 
Moreover,  since  these  loans  are  not 
totally  drawn  down  in  the  year  of  the 
loan  agreement,  it  is  inappropriate  to 
apply  the  grant  cap  to  these  loans  using 
the  WCC  in  the  year  of  the  loan 
agreement. 

Comment  6:  The  respondent  argues 
that  the  Department  recalculated  the 
variable  rate  structural  loans  using  the 
second-period  interest  rates  and 
applying  them  retroactively  to  the  first 
five-year  interest  period  of  each  loan, 
rather  than  to  the  second-period. 

Department 's  Position:  We  disagree 
with  the  respondent.  We  did  not  apply 
the  second-period  interest  rates 
retroactively  to  the  loans  in  the  first 
five-year  interest  period.  The  interest 
rate  on  the  variable  rate  structural  loans 
is  fixed  for  successive  five-year  periods, 
the  first  beginning  at  the  end  of  the 
three-year  interest-free  period.  In  1989, 
the  interest  rate  changed  on  four  loans, 
entering  those  loans  into  the  second 
five-year  interest  period.  We  applied 
SSAB's  new  interest  rates  to  those  loans 
only.  We  calculated  discrete  grant 
equivalents  for  each  five-year  period. 
The  grant  equivalent  of  each  five-year 
period  is  the  sum  of  the  present  values 
(calculated  back  to  the  year  of  receipt  of 
the  loan)  of  the  annual  interest 
differentials  for  that  period.  We 
calculated  a  separate  grant  equivalent 
for  the  interest  benefits  accuring  during 
the  three-year  interest-free  grace  period 
and  allocated  that  amount  over  the  25- 
year  life  of  the  loan. 

In  the  preliminary  results,  we  did  not 
adjust  the  benchmark  interest  rate  on 
those  variable  rate  loans  that  entered 
into  the  second  five-year  interest  period 
to  coincide  with  the  new  preferential 
interest  rate.  We  have  now  recalculated 
the  interest  rate  differentials  using  the 
prevailing  benchmark  interest  rate  in 
1989  and  the  preferential  interest  rate 
beginning  in  the  first  year  of  the  second 
five-year  period. 

Comment  7:  The  respondent  argues 
that  some  loans  were  incorrectly 
amortized  over  a  25-year  period  rather 
than  the  actual  20-year  period. 

Department  s  Position:  We  agree  with 
the  respondent.  We  have  now  amortized 
all  structural  loans  over  a  20-year 
period.  Due  to  this  adjustment  and  the 
minor  calculation  adjustments  described 
in  Comments  3  and  6,  we  determine  the 


benefit  from  the  structural  loans  to  be 
0.51  percent  ad  vvalorem. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  subsidy  during  the 
period  January  1, 1989  through 
December  31, 1989  to  be  2.56  percent  ad 
valorem.  After  reviewing  all  of  the 
comments  received,  we  have  changed 
the  rate  from  the  preliminary  results  of 
review  because  of  minor  calculation 
adjustments. 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  2.56  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  1, 1989 
and  on  or  before  December  31, 1989. 

Further,  the  Department  will  instruct 
the  Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act  of  2.56  percent  of  the 
f.o.b.  invoice  price  on  all  shipments  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  these 
final  results  of  administrative  review. 
This  deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22  (1991). 

Dated:  January  7, 1992. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  92-954  Filed  1t13-92;  8:45  am) 

BILUNO  CODE  3510-OS-M 

IC-351-037J 

Cotton  Yarn  From  Brazil;  Final  Results 
of  Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  September  19, 1991.  the 
Department  of  Commerce  publishecl  the 
preliminary  results  of  its  administrative 
,  review  of  the  countervailing  duty  order 
on  cotton  yarn  from  Brazil  (56  FR  47456; 
September  19, 1991).  We  have  now 
completed  that  review  and  determine 
the  net  subsidy  to  be  zero  for  one  firm, 
0.20  percent  ad  valorem  for  one  firm. 


7.75  percent  ad  valorem  for  one  firm  and 
1.29  percent  ad  valorem  for  all  other 
firms  for  the  period  January  1, 1990 
through  December  31, 1990.  In 
accordance  with  19  CFR  355.7.  any  rate 
less  than  0.50  percent  ad  valorem  is  de 
minimis. 

EFFECTIVE  DATE:  January  14, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Levy  or  Michael  Rollin,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  19, 1991,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (56  FR  47456)  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  cotton 
yarn  from  Brazil  (42  FR  14089:  March  15. 
1977).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Brazilian  cotton  yam, 
carded  but  not  combed,  wholly  of 
cotton.  During  the  review  period,  such 
merchandise  was  classifiable  under  item 
numbers  5205.11.10.  5205.11.20, 
5205.12.10,  5205.12.20,  5205.13.10, 
5205.13.20,  5205.14.10.  5205.14.20, 
5205.15.10.  5205.15.20.  5205.31.00. 
5205,32.00,  5205.33.00.  5205.34.00.  and 
5205.35.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1. 1990  through  december  31, 1990,  nine 
companies  and  six  programs:  (1)  Income 
Tax  Reduction  for  Export  Earnings;  (2) 
Reductions  of  Taxes  and  Import  Duties 
through  BEFIEX;  (3)  SUDENE  Regional 
Tax  Exemption;  (4)  CACEX  Preferential 
Working  Capital  Financing  for  Exports; 

(5)  Preferential  Export  Financing  under 
CIC-OPCRE  of  the  Banco  do  Brasil;  and 

(6)  Preferential  Financing  for  Industrial 
Enterprises  by  the  Banco  do  Brasil  (FTS 
and  EGF  loans). 

'  Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 
the  methodology  described  in  the 
preamble  to  19  CFR  355.20(d)  (53  FR 
52325;  December  27. 1988).  First,  we 
calculated  a  country-wide  rate,  weight- 
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averaging  the  benefits  received  by  the 
nine  companies  subject  to  review  to 
determine  the  overall  subsidy  from  all 
countervailable  programs  benefitting 
exports  of  the  subject  merchandise  to 
the  United  .States.  Because  the  country- 
wide rate  was  above  de  minimis,  as 
defined  by  19  CFR  355.7,  we  proceeded 
to  the  next  step  in  our  analysis  and 
examined  th6  ad  valorem  rate  we  had 
calculated  for  each  company  for  all 
countervailable  programs  combined,  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
weighted-average  country-wide  rate. 
Two  companies  received  aggregate 
benefits  which  were  zero  or  de  minimis 
(signiHcantly  different  within  the 
meaning  of  19  CFR  355.22(d)(3)(ii));  one 
company,  Fiacao  Nordeste  do  Brasil 
S.A. — Finobrasa,  received  aggregate 
benefits  which  were  otherwise 
significantly  different  in  accordance 
with  19  CFR  355.22(d)(3)(i).  These  three 
companies  must  be  treated  separately 
for  assessment  and  cash  deposit 
puiposes. 

TTie  remaining  six  companies  received 
aggregate  beneHts  from  all 
countervailable  programs  combined 
which  were  not  significantly  different 
from  the  weighted-average  country-wide 
rate;  their  rates  were  used  in  the 
calculation  to  establish  the  "all  other" 
rate  for  the  review  period.  See,  e.g.. 
Final  Results  of  Countervailing  Duty 
Administrative  Review;  Certain  Apparel 
from  Argentina  (56  FR  41823;  August  23, 
1991)  and  Final  Results  of 
Countervailing  Duty  Administrative 
Review;  Ceramic  Tile  from  Mexico  (56 
FR  27496:  June  14, 1991). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  a 
vmtten  comment  from  the  Government 
of  Brazil.  The  comment  was  timely 
within  the  meaning  of  19  CFR 
355.38(c)(l)(ii). 

Comment:  The  Government  of  Brazil 
claims  that  the  "Imposto  sobre  Produtos 
IndustriaUzados"  (IPI),  a  tax  exemption, 
on  four  of  the  nineteen  pieces  of 
equipment  imported  under  BEFIEX 
contracts  should  not  be  included  in  the 
calculation  of  the  BEFIEX  benefit  for 
Fiacao  Nordeste  do  Brasil  S.A. — 
Finobrasa.  In  support  of  its  claim,  the 
Government  of  Brazil  cites  Article  17  of 
Brazilian  Decree-Law  2.433.  of  May  19. 
1988,  as  amended  by  Decree-Law  2451  of 
July  29. 1988,  which  states  that  the  IPI 
tax  exemption  is  available  to  all  imports 
of  machinery. 

Department's  Position:  We  disagree. 
We  requested  detailed  information  on 
BEFIEX  from  the  Government  of  Brazil 


and  nnobrasa  in  the  original 
questionnaire  of  April  17, 1991.  In 
Finobrasa's  response  of  July  11, 1991,  it 
reported  one  aggregate  amount  for  the 
total  import  duty  and  tax  exemptions 
received  under  BEFIEX.  In  a 
supplemental  questionnaire  issued  July 
19, 1991,  we  requested  more  detailed 
information  on  the  imports  and  benefits 
received  under  BEFIEX.  Finobrasa 
responded  on  August  7, 1991,  with  a 
table  entitled  "BEFIEX  Exemptions." 
This  table  listed  the  import  duty  and  tax 
exemptions  received  during  the  review 
period  on  each  piece  of  equipment 
imported  under  BEFIEX.  The  table 
contained  four  asterisks  in  the  "IPI  tax 
payable"  labelled  column  indicating  that 
these  four  pieces  of  equipment  received 
and  IPI  exemption.  The  asterisks 
referred  to  a  footnote  which  stated  "IPI 
exemption  on  imports  of  machinery 
[that)  was  given  pursuant  to  Decree-Law 
2.433  of  May  19, 1988,  article  17,  as 
amended  by  Decree-Law  2.451  of  July  19, 
1988 .  .  .  this  is  a  generally  available 
benefits." 

The  IPI  tax  portion  of  BEFIEX 
copntracts  has  been  found 
countervailable  in  all  Brazilian 
coimtervailing  duty  cases  where  BEFIEX 
was  used.  The  Department  has  never 
made  a  determination  in  any  Brazilian 
countervailing  duty  investigation  or 
review  that  Decree-Law  2.433.  as 
amended,  rendered  the  IPI  tax 
exemption  non-countervailable.  While 
the  decree  indicates  that  the  IPI  tax 
exemption  is  now  available  to 
companies  other  than  those  with 
BEFIEX  contracts,  the  Government  of 
Brazil  has  no*  submitted  any 
information  demonstrating  Uiat  the  IPI 
tax  exemption  is,  in  fact,  used  by  more 
than  a  specific  group  of  enterprises, 
industries  or  groups  thereof.  Therefore, 
we  do  not  have  sufficient  iilformation  in 
this  administrative  review  upon  which 
to  base  a  redetermination  of  the  IPI  tax 
exemption. 

Accordingly,  we  have  included  both 
the  import  duty  exemption  and  the  IPI 
tax  exemption  in  our  calculations  of 
Finobrasa's  BEFIEX  benefit. 

Finns  Not  Receiving  Benefit* 

We  determine  that  the  following  firms 
received  zero  or  de  minimis  benefits 
during  the  period  January  1, 1990 
through  December  31, 1990: 

(1)  Unitika  do  Brasil  Industria  Textil 

Ltda. 

(2)  Fiacao  e  Tecelagam  Kanebo  do 

Brasil  S.A. 

rrnal  Results  of  Review 

After  considering  the  comments 
received,  we  recommend  that  the  net 
subsidy  remain  unchanged  fiom  the 


preliminary  determination  at  zero  for 
one  firm  de  minimis  for  one  firm,  7.75 
percent  ad  valorem  for  one  firm,  and 
1.29  percent  ad  valorem  for  all  other 
firms. 

The  Department  will  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties, 
shipments  of  BraziUan  cotton  yam  from 
the  two  firms  with  zero  benefits  listed 
above,  and  to  assess  countervailing 
duties  of  7.75  percent  of  the  f.o.b.  invoice 
price  on  shipments  of  this  merchandise 
from  Fiacao  Nordeste  do  Brasil  S.A. — 
Finobrasa,  and  1.29  percent  of  the  f.o.b. 
invoice  price  on  shipments  from  all 
other  firms  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
January  1, 1990  and  exported  on  or 
before  December  31, 1991. 

The  Department  also  will  instruct  the 
Customs  Service  to  waive  the  collection 
of  cash  deposit  of  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act,  on 
any  shipments  of  merchandise  from  the 
two  firms  with  zero  or  de  minimis 
benefits  listed  above,  and  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties  of  7.75  percent  of  the  f.o.b.  invoice 
price  on  all  shipments  of  the  subject 
merchandise  from  Fiacao  Nordeste  do 
Brasil  S.A. — Finobrasa.  The  elimination 
of  the  Income  Tax  Reduction  for  Export 
Earnings  program  on  April  12, 1990 
decreases  the  total  estimated  duty 
deposit  rate  for  all  other  firms  from  1.29 
percent  to  0.93  percent  of  the  f.o.b. 
invoice  price  on  shipments  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  The  deposit 
requirement  and  waiver  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  December  31, 1991. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  92-955  Filed  1-13-92:  8:45  am] 

MUMQ  COK  asio-oe-M 


Sttort-Supply  Review:  Certain 
Aluminum-Killed  Cold-Rdied  Steel 
Sheet 

AOENCV:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
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action:  Notice  of  short-supply  review 
and  request  for  comments:  Certain 
aluminum-killed  cold-rolled  steel  sheet. 

summary:  The  Secretary  of  Commerce 
("Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  350  metric  tons 
of  certain  aluminum-killed  cold-rolled 
steel  sheet  for  the  first  quarter  of  1992 
under  Article  8  of  the  U.S.-E.C  steel 
arrangement. 

SHORT  SUPPLY  REVIEW  NUMBER:  63. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4  (b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act,  Public  Uw  No.  101-221. 103  Stat. 
1886  (1989)  ("the  Act"),  and  §  357 104(b) 
of  the  Department  of  Commerce's  Short- 
Supply  Procedures.  19  CFR  357.104(b) 
("Commerce's  Short-Supply 
Procedures"),  the  Secretary  hereby 
announces  that  a  short-supply  request  is 
under  review  with  respect  to  certain 
aluminum-killed  ("AK ')  cold-rolled  steel 
sheet  used  in  the  manufacture  of 
aperture  masks,  a  fundamental 
component  of  color  television  picture 
and  data  display  tubes.  On  January  8, 
1992,  the  Secretary  received  an 
adequate  petition  from  Buckbee  Mears 
Cortland,  Inc.  ("BMC")  requesting  a 
short-supply  allowance  for  350  metric 
tons  of  certain  AK  cold-rolled  steel 
sheet  for  the  first  quarter  of  1992  under 
Article  8  of  the  Arrarigement  Between 
the  European  Coal  and  Steel  Community 
and  the  Government  of  the  United 
States  of  America  Concerning  Trade  in 
Certain  Steel  Products.  BMC  requests 
the  following  quantities  of  four  different 
sizes  of  AK  cold-rolled  steel  sheet:  45 
metric  tons  that  are  18.62  inches  in 
width  and  0.0060  inch  in  thickness,  70 
metric  tons  that  are  19  inches  in  width 
and  0.0068  inch  in  thickness,  190  metric 
tons  that  are  24  inches  in  width  and 
0.0068  inch  in  thickness,  and  45  metric 
tons  that  are  27  inches  in  width  and 
0.0060  inch  in  thickness.  BMC  states  that 
the  requested  product  is  not  produced 
domestically  and  that  its  potential 
European  supplier  does  not  have 
sufficient  export  licenses  available  - 
during  this  period. 

The  requested  product  meets  the 
following  specifications: 

Chemistry  fin  maximum  values): 
Carbon  (0.004  percent,  aim  0.002 
percent);  Silicon  (0.040  percent);  Sulfur 
(0.030  percent);  Aluminum  (0.070 
percent);  Nitrogen  (0.008  percent); 
Manganese  (0.450  percent);  Copper 
(0.080  percent):  Phosphorus  (0.035 
percent);  and  Iron  (remainder);  the  total 
of  these  elements  excluding  iron  not  to 
exceed  one  percent: 

W/dth  Tolerance:  + 1  -  0.04  inch; 


Thickness  Tolerance:  +0.00028  inch. 
-0.00020  inch: 

Coil  Weight:  1.5  to  3.0  metric  tons, 
with  a  maximum  of  20  percent  in  0.5  to 
1.5  metric  ton  weights  per  single 
shipment. 

Section  4(b)(4)(B)(i)  of  the  Act  and 
§  357 106(b)(1)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
15th  day  after  the  petition  is  filed  if  the 
Secretary  finds  that  one  of  the  following 
conditions  exist:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years:  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary  finds,  on  the  basis  of 
available  information,  that  this  product 
is  not  produced  in  the  United  States  at 
this  time.  Therefore,  in  accordance  with 
section  4(b)(4)(B)(i)(III)  of  the  Act  and 
§  357 106(b)(l)(iii)  of  Commerce's  Short- 
Supply  Procedures,  the  Secretary  will 
apply  a  rebuttable  presumption  that  this 
product  is  presently  in  short  supply. 
Unless  domestic  steel  producers  provide 
comments  in  response  to  this  notice 
proving  that  they  can  and  will  produce 
the  requested  quantity  of  this  product 
within  the  desired  period  of  time, 
provided  it  represents  a  normal  order-to- 
delivery  period,  the  Secretary  will  issue 
a  short-supply  allowance  not  later  than 
January  23, 1992. 

COMMENTS:  Interested  parties  wishing  to 
comment  upon  this  review  must  send 
written  comments  not  later  than  January 
21, 1992  to  the  Secretary  of  Commerce, 
Attention:  Import  Administration,  room 
7866.  U.S.  Department  of  Commerce, 
Pennsylvania  Avenue  and  14th  Street, 
NW.,  Washington,  DC  20230.  All 
documents  submitted  to  the  Secretary 
shall  be  accompanied  by  four  copies. 
Interested  parties  shall  certify  that  the 
factual  information  contained  in  any 
submission  they  make  is  accurate  and 
complete  to  the  best  of  their  knowledge. 

Any  person  who  submits  information 
in  connection  with  a  short-supply 
review  may  designate  that  information, 
or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Government  who  are  directly 
concerned  with  the  short-supply       ' 
determination)  without  the  consent  of 
the  submitter  unless  disclosure  is 


ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  information  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  presentation  of  all 
proprietary  information  which  wilUje 
placed  in  the  public  record.  All 
comments  concerning  this  review  must 
reference  the  above  noted  short-supply 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Birechtl  or  Kathy  McNamara, 
Office  of  Agreements  Compliance. 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7866,  Pennsylvania 
Avenue  and  14th  Street.  NW., 
Washington,  DC  20230.  (202)  377-1386  or 
(202)  377-1390. 

Dated:  January  10, 1992. 
Alan  M.  Dunn. 

Assistant  Secretary  for  Import 

Administration. ' 

[FR  Doc,  92-1026  Filed  1-13-92:  8:45  amj 

BILLING  CODE  3510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management:  Federal 
Consistency  Appeal  by  Virginia 
Electric  and  Power  Co.  From  an 
Objection  by  the  Stste  of  North 
Carolina 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  appeal  and  request  for 

comments. 

On  October  3, 1991f  the  Secretary  of 
Commerce  (Secretary)  received  a  notice 
of  appeal  from  the  Virginia  Electric  and 
Power  Company  (Appellant).  The 
Appellant  is  appealing  to  the  Secretary 
under  section  307(c)(3)(A)  of  the  Coastal 
Zone  Management  Act  (CZMA)  and  the 
Department's  implementing  regulations. 
15  CFR  part  930,  subpart  H.  The  appeal 
is  taken  from  an  objection  by  the  State 
of  North  Carolina  Department  of 
Environment,  Health  and  Natural 
Resources  (State)  to  the  Appellant's 
consistency  certiHcation  that  its 
proposal  for  a  Federal  Energy 
Regulatory  Commission  license 
amendment  involving  the  permanent, 
consumptive  withdrawal  of 
approximately  ^,000.000  gallons  of 
water  each  day  from  Lake  Gaston 
(located  just  north  of  the  Virginia-North 
Carolina  border),  is  consistent  with  the 
State  8  coastal  zone  management 
program. 

The  CZMA  provides  that  a  timely 
objection  by  a  state  to  a  consistency 
certification  precludes  any  Federal 
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agency  from  issuing  licenses  or  pennits 
for  the  activity  unless  the  Secretary 
finds  that  the  activity  is  either 
"consistent  with  the  objectives"  of  the 
CZMA  (Ground  I]  or  "necessary  in  the 
interest  of  national  security"  (Ground 
II).  (Section  307(c)(3)(A).)  To  make  such 
a  determination,  the  Secretary  must  find 
that  the  proposed  project  satisHes  the 
requirements  of  15  CFR  930.121  or 
930.122. 

The  Appellant  requests  that  the 
Secretary  override  the  State's 
consistency  objections  based  on  Ground 
I  and  Ground  II.  To  make  the 
determination  that  the  proposed  activity 
is  "consistent  with  the  objectives"  of  the 
CZMA.  the  Secretary  must  find  that  (1) 
the  proposed  activity  furthers  one  or 
more  of  the  national  objectives  or 
purposes  contained  in  section  302  or  303 
of  the  CZMA,  (2)  the  adverse  effects  of 
the  proposed  activity  do  not  outweigh 
its  contribution  to  the  national  interest, 
(3)  the  proposed  activity  will  not  violate 
the  Clean  Air  Act  or  the  Federal  Water 
Pollution  Control  Act,  and  (4)  no 
reasonably  alternative  is  available  that 
would  permit  the  activity  to  be 
conducted  in  a  manner  consistent  with 
North  Carolina's  coastal  management 
program.  15  CFR  930.121.  To  make  the 
determination  that  the  proposed  activity 
is  "necessary  in  the  interest  of  national 
security,"  the  Secretary  must  find  that  a 
national  defense  or  other  national 
security  interest  would  be  significantly 
impaired  if  the  proposed  activity  is  not 
permitted  to  go  forward  as  proposed.  15 
CFR  930.122. 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  make  as 
set  forth  in  the  regulations  at  15  CFR 
930.121.  Comments  are  due  within  30 
days  of  the  publication  of  this  notice 
and  should  be  sent  to  Mary  Gray  Holt, 
Attorney-Adviser,  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
U.S.  Department  of  Commerce,  1825 
Connecticut  Avenue,  NW.,  suite  603, 
Washington,  DC  20235.  Copies  of 
comments  should  also  be  sent  to  Roger 
N.  Schecter,  Director,  Division  of 
Coastal  Management,  State  Of  North 
Carolina,  Department  of  Environment, 
Health  and  Natural  Resources,  225 
North  McDowell  Street,  Raleigh,  North 
Carolina  27602. 

All  nonconfidential  documents 
submitted  in  this  appeal  are  available 
for  pubic  inspection  during  business 
hours  at  the  offices  of  the  State  of  North 
Carolina,  Department  of  Environment, 
Health  and  Natural  Resources  and  the 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  NOAA. 


TOR  AOOmONAL  MFORMATKHI  CONTACT: 

Mary  Gray  Holt,  Attorney-Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration 
(NOAA),  U.S.  Department  of  Commerce, 
1825  Connecticut  Avenue,  NW.,  suite 
603,  Washington.  DC  20235.  (202)  606- 
4200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance] 

Dated:  January  8, 1992. 
ThoDiM  A  Campbell. 
General  Counsel.  ' 

[FR  Doc.  92-678  Filed  1-13-92;  8:45  am] 
WUmO  CODE  SSMMiMI 


North  Pacific  Fishery  Management 
Council;  Public  Meeting* 

aoency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
The  North  Pacific  Fishery 
Management  Council's  Pacific 
Northwest  Crab  Industry  Advisory 
Committee  (PNCIAC)  will  meet  on 
January  29, 1992,  in  room  20939,  in 
building  4  of  the  Alaska  Fisheries 
Science  Center,  Seattle,  WA.  The 
meeting  will  begin  at  8:30  a.m. 
•  The  PNCIAC  will  consider  the 
following  agenda  items: 

(1)  Review  the  status  of  Tanner  crab 
hybird  management  in  the  Bering  Sea, 
(2)  review  crab  issues  before  the  March 

1992  Board  of  Fisheries  meeting;  (3) 
review  industry  proposals  for  the  March 

1993  Board  of  Fisheries  shellfish  meeting 
(deadline  for  submission  of  proposals  is 
April  10, 1992);  and  [4]  discuss  other 
business. 

For  more  information  contact  Brent 
Paine,  North  Pacific  Fishery  Mangement 
Council,  P.O.  Box  103136.  Anchorage, 
AK  99510;  telephone  (907)  271-2809;  or 
contact  Richard  White,  PNCIAC 
Chairman,  P.O.  Box  97019,  Redmond, 
WA  98073:  telephone  (206)  881-8181. 

Dated:  fanuary  8. 1992., 
David  S.  Crastin. 

Deputy  Director  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-845  Filed  1-13-92;  8:45  am)      " 
BHXMQ  CODE  8610-22-11 


North  Padflc  Fishery  Management 
CouncH;  Correction  of  Notice  of 
Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Conunerce. 

The  date  of  a  public  meeting  of  the 
North  Pacific  Fishery  Management 
Council,  originally  published  as  January 
17. 1992.  at  56  FR  67599  on  December  31, 


1901.  was  incorrect.  The  correct  date, 
and  beginning  time,  for  this  meeting  is 
January  15. 1992.  at  8  a  jn.  The  agenda  as 
published  in  December  31  is  undianged. 

For  more  information  contact  the 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510:  telephone:  (907)  271-2809. 

Dated:  January  9, 1992. 
David  S.  Crattiii, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Do&  92rW3  Filed  l-l»-«2;  8:45  am] 
BHINM  COCK  ti1*-2>-M 


Pacific  Fishery  Management  CouncH; 
PuMe  Meeting 

AQENCV:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  (Council)  Salmon  Technical 
Team  (STT)  will  hold  a  public  meeting 
on  January  27-31, 1992  at  the  Council's 
office  (address  below). 

The  STT  will  begin  its  meeting  on 
January  27  at  1  p.m.,  to  draft  the 
"Review  of  1991  Ocean  Salmon 
Fisheries"  and  begin  assessment  of  the 
impacts  of  ocean  fisheries  on  salmon 
stocks  listed  or  proposed  for  listing 
under  the  Endangered  Species  Act. 

Public  comment  pertaining  to  the 
assessment  of  the  1991  ocean  salmon 
fisheries  may  be  provided  at  appropriate 
times  as  determined  by  the  STT 
chairman. 

For  more  information  contact  John 
Coon,  Staff  Officer  (salmon).  Pacific 
Fishery  Management  Council,  suite  420. 
2000  SW.  First  Avenue,  Portland,  OR 
97201:  telephone  (503)  326-6352. 

Dated:  January  a  1992. 
David  S.  Crestin, 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  92-846  Filed  1-13-92;  8:45  am) 
MUMO  COOS  >StO-22-«i 


Marine  Mammals 

aoency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
action:  Application  for  Permit;  Sea 
Worid,  Inc.  (P2W). 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
ProtecUon  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 
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1.  Applicant:  Sea  World  Inc.  7007  Sea 
World  Drive.  Orlando.  Florida  82821. 

2.  Type  of  Permit  Requested;  Public 
display. 

3.  Name  and  Number  of  Marine 
Mammals:  Killer  whale  [Orcinus  orca\  5. 
One  (1)  adult  male,  two  (2}  adult 
females,  and  possibly  two  calves.  One 
calf  was  bom  on  December  24, 1991.  and 
the  other  adult  female  is  believed  to  be 
pregnant  If  the  births  are  successful,  the 
females  would  be  imported  with  their 
calves  some  time  after  at  least  twelve 
months  of  age. 

4.  Requested  Activity:  Import  irom 
Sealand  of  the  Pacific.  Ltd..  1327  Beach 
Drive.  Victoria.  B.C  V8S  2N4. 

5.  Duration  of  Activity:  The  animal 
will  be  imported  within  two  years  after 
issuance  of  a  permit. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  Silver  Spring. 
Maryland,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinion  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  appointment  in  the 
following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA.  1335 
East- West  Highway,  room  7324,  Silver 
Spring,  Maryland  20910  (301/713- 
2280);  and 

Director,  Southeast  Region.  National 
Marine  Fisheries  Service,  NOAA,  9450 
Koger  Boulevard,  St.  Petersburg, 
Florida  33702  (813/893-3141). 


Dated:  January  6, 1992. 
Nancy  Foster, 

Director,  Office  of  Protected  Reaodrces. 
[FR  Doc  92-737  Filed  1-13-92:  8:45  am] 
MUMQ  OOK  WtO-IMI 
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Manne  Mammala 

AOCNCV:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 


ACnOM:  Application  for  Permit;  Sea 
World.  Inc.  (P2X). 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

1.  Applicant:  Sea  Worid,  Inc..  7007  Sea 
Worid  Drive,  Oriando,  Florida  32821. 

2.  Type  of  Permit  Requested:  Public 
display. 

3.  Name  and  Number  of  Marine 
Mammals:  Killer  whale  [Orcinus  orca), 
1. 

4.  Requested  Activity:  Import  from 
Marineland  of  Canada,  Inc..  7657 
Portage  Road.  Niagara  Falls,  Ontario. 
Canada  L2E  6X8. 

5.  Duration  of  Activity:  The  animal 
will  be  imported  within  one  year  after 
issuance  of  a  permit. 

Concurrent  «vith  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Conrniission  and  its  Committee 
of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Silver  Spring, 
Maryland,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  speci^c  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  simmiaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  appointment  in  the 
following  offices: 
Office  of  Protected  Resources,  National 

Marine  Fisheries  Service,  NOAA.  1335 

East-West  Highway,  room  7324.  Silver 

Spring,  Maryland  20910  (301/713- 

2289);  and 
Director.  Southwest  Region,  National 

Marine  Fisheries  Service,  NOAA.  300 

South  Ferry  Street,  Terminal  Island. 

California  90731-7415  (213/514-0196). 

Dated:  January  6, 1B92. 
Naacy  Fostar. 

Director.  Office  of  Protected  Reaourcea, 
(FR  Doc.  82-736  Filed  1-1»-S2: 8:45  am] 


National  Technical  Information 
Service 

Govei  I  iiiieiil*Owned  Inventtonaj 
Availability  for  Ucenaing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing.  ^ 

Licensing  information  may  be 
obtained  by  writing  to:  National 
Technical  Information  Ser\'ice,  Center 
for  Utilization  of  Federal  Technology — 
Patent  Licensing,  U.S.  Department  of 
Commerce.  P.O.  Box  1423,  Springfield. 
Virginia  22151  or  by  telephoning  (703) 
487-4732.  All  patent  applications  may  be 
purchased,  specifying  the  serial  number 
listed  below,  by  vmting  NTIS,  5285  Port 
Royal  Road.  Springfield.  Virginia  22161 
or  by  telephoning  the  NTIS  Sales  Desk 
at  (703)  487-4650.  Issued  patents  may  be 
obtained  from  the  Commissioner  of 
Patents,  U.S.  Patent  and  Trademark 
Office,  Washington.  DC  20231. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  |.  Campion. 

Patent  Licensing  Specialist,  Center  for  the 
Utilization  of  Federal  Tedmolagy. 

Department  of  Heahfa  and  Human 
Services 

7-204,163    (U.S.  5.066,490)  Protein 
Crosslinking  Reagents  Cleavabie 
Within  Acidified  Intercellular 
Vesicles. 

7-283,849    (U.S.  5.066.716)  Synthesis  of 
Chloracetyl  and  Bromoacetyl 
Modified  Peptides  for  Preparation  of 
Synthetic  Peptide  Polymers. 
Conjugated  Peptides,  and  Cyclic 
Peptides. 

7-350,908    (U.S.  5,040.539)  Pulse 
Oximeter  for  Diagnosis  of  Dental 
Pulp  Pathology. 

7-451.689    (U.S.  5.058.441)  Safety 
Pipette  and  Adaptor  Tip. 

7-528,080    (U.S.  5.044.363)  Waste  Gas 
Released  During  Surgical  Activity 
(Adsorption  System  for  Scavenging 
Anesthetic  Agents). 

7-551,521    (U.S.  5,068,253)  Treatment  of 
a  Microbial  Infection  with  Drugs 
Containing  Para-Acetamidobenzoic 
Acid  (Treatment  of  Pneumocystis 
Carinii  in  AIDS  and  their 
Immunosuppressed  Patients). 

7-707.543    Use  of  Visible  Light  for 
Treatment  of  Immunodeficiency. 
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7-743,518    Papua  New  Guinea  Human 

T-Lymphotropic  Virus. 
7-755,959    Vacuum  Filtration 

Apparatus. 
7-769,626    Astrocyte-Specific 

Transcription  of  Human  Genes. 

Department  of  Interior 

7-265,109    (U.S.  5,067,272)  Apparatus 

for  Water  Resalination  and  Drip 

Irrigatrion  of  Row  Crops. 
7-367,646    (U.S.  5,043,119)  High  Strength 

Particulate  Ceramics. 
7-477,395    (U.S.  5,039,312)  Gas 

Separation  With  Rotating  Plasma 

Arc  Rfisctor 

6-594,824    (U.S.  3,998,426)  Clamshell- 
Type  Hydraulic  Flow  Control  Gate. 

Department  of  Agricidture 

7-393,010    (U.S.  5,047,239]  Biological 

Control  Fruit  Rot. 
7-436,154    (U.S.  5,045,314)  Control  of 

Parasitic  Nematode  of  Ova/Larvae 

with  Bacillus  Laterosporus. 
7-629,903    (U.S.  5,064,673)  Method  and 

Composition  of  Cooked  Tomato 

Flavor. 
7-691,873    Synthetic  Bait  for  Delivery  of 

Chemicals  and  Biologies. 
7-764,732    System  for  Separating 

Particles  in  a  Rotary  Separator. 
7-784,924    Constructed  Wetlands  to 

Control  Nonpoint  Source  Pollution. 

(PR  Doc.  9Z-810  Filed  1-13-92;  8:45  am] 
MLUNO  CODE  3S1IHM-M 


DEPARTMENT  OF  DEFENSE 

Armed  Forces  Epidemiological  Board, 
DoD;  Open  Meeting 

1.  In  accordance  with  section  10(a)(2) 
to  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-462)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  Armed  Forces 
Epidemiological  Board,  DOD. 

Date  of  Meeting:  20-21  Feb  1992. 

Time:  0800-1600. 

Place:  Walter  Reed  Army  Institute  of 
Research,  Washington,  DC. 

Proposed  Agenda:  20  Feb  7592— Service 
preventive  medicine  reports,  hepatitis  B 
vaccine,  Rift  Valley  Fever  vaccine,  acellular 
pertussis  vaccine,  Japanese  encephalitis 
vaccine,  influenza  vaccine  for  1992-1993 
influenza  season,  viscerotropic  leishmaniasis, 
malaria  vaccine,  pediculosis  in  children.  21 
Feb  1992— Tuberculosis  update,  HIV  look 
back.  DOD  Civilian  Evaluation  Peer  Review 
Program. 

2.  This  meeting  will  be  be  open  to  the 
public  but  limited  by  space 
accommodations.  Ajiy  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
conunittee.  Interested  person  wishing  to 


participate  should  advise  the  Executive 
Secretary,  AFEB,  Skyline  Six,  5109 
Leesburg  Pike,  room  667,  Falls  Church, 
Virginia  22041-3258. 
W.  M.  Paisoas, 

Captain,  Medical  Service  Corps,  United 
States  Navy,  Executive  Secretary. 
[FR  Doc.  92-811  Filed  1-13-92;  8:45  am] 
SaUNQ  CODE  971IMW-M 

Department  of  the  Army,  Corps  of 
Engineers 

Notice  of  intent  To  Prepare  a  Draft 
Environmental  impact  Statement 
(DEIS)  for  the  West  Pearl  River 
Navigation  Project  in  Louisiana  and 
Mississippi 

agency:  U.S.  Army  Corps  of  Engineers, 

Vicksburg  District,  DoD. 

ACnow:  Notice  of  intent. 

summary:  The  proposed  action  is  to 
evaluate  the  environmental  desirability 
of  additional  maintenance  dredging  on 
die  Pearl  and  West  Pearl  Rivers  in  the 
vicinities  of  Bogalusa  and  Slidell, 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT 

Marvin  Cannon,  CELMK-PD-Q, 
3515 1-20  Frontage  Road,  Vicksburg. 
Mississippi  39180-5191,  (601)  631-5436. 
SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action:  The  proposed 
action  would  restore  a  navigable 
chaimel  from  the  mouth  of  the  West 
Pearl  River  to  the  vicinity  of  Bogalusa, 
Louisiana. 

2.  Alternatives:  Alternatives  to  be 
evaluated  include  no  action,  dredging 
shallow  portions  of  the  streams,  mining 
sediments  from  shallow  portions  of  the 
streams,  ocean  disposal  of  dredged 
material,  improving  wildlife  habitat  with 
dredged  material,  utilizing  natural 
sandbars  to  receive  dredged  material, 
and  utilizing  sand  and  gravel  pits  to 
receive  dredged  material. 

3.  a.  A  scoping  meeting  will  be  held  in 
Bogalusa,  Louisiana,  during  1992.  Public 
notices  to  be  published  later  will  inform 
the  general  public  on  location,  time,  and 
date. 

b.  Significant  issues  include  bottom- 
land hardwoods,  wetlands,  endangered 
species,  waterfowl,  fish,  water  quality, 
cultural  resources,  socioeconomic 
conditions,  etc.  Additional 
environmental  review  and  consultation 
requirements  could  be  identified  during 
the  scoping  process. 

c.  The  following  will  be  invited  to 
participate  as  cooperating  agencies:  The 
Environmental  Protection  Agency;  U.S. 
Fish  and  Wildlife  Service;  National 
Marine  Fisheries  Service;  Mississippi 
Department  of  Wildlife,  Fisheries,  and 


Parks;  and  the  Louisiana  Department  of 
Wildlife  and  Fisheries. 

4.  The  DEIS  will  be  available  for 
review  by  the  general  public  in 
November  1992. 
KsniMlh  L.  Dmtoo. 

Anny  Federal  Register  Liaison  Officer. 
(FR  Doc.  92-826  Filed  1-13-92;  8:45  am] 

MUJNO  COOC  S71«-nHi 


Notice  of  Open  Meeting;  Army 
Advisory  Panel  on  ROTC  Affairs 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  panel  meeting: 

Name  of  Panel:  Army  Advisory  Panel  on 
ROTC  Affairs. 

Date  of  Meeting:  February  3-4, 1992. 

Place:  Key  Bridge  Marriott. 

Time:  9  a.m.-5  p.m.,  Feb  3, 1992. 9  a-m^-lZ 
p.m.,  Feb  4, 1992. 

Proposed  Agenda:  The  meeting  will  consist 
of  briefings  and  discussions.  The  meeting  it 
open  to  the  public.  Any  interested  person 
may  appear  before  or  file  a  statement  with 
the  Panel  at  the  time,  and  in  the  manner, 
permitted  by  the  Panel.  It  is  projected  that  the 
following  events  will  take  place  during  the 
meeting.  After  opening  remarks  by  Major 
General  Wallace  C.  Arnold  and  the  chairman 
of  the  Panel.  Dr.  Anthony  F.  Ceddia.  any 
administrative  matters  requiring  attention 
will  be  resolved.  The  meeting  will  then 
proceed  with  a  variety  of  recent  ROTC  Cadet 
Command  initiatives.  Major  General  Arnold 
wiU  provide  an  overview  of  the  significant 
changes  since  the  June  1991  meeting  at  Fort 
Knox,  KY.  Briefings  on  February  3  will 
include:  Scholarship  Update,  Missioning 
Update.  Advertising  Strategy.  Marketing 
Operation  Citizen  Soldier,  Spring  Gold  and 
Green  to  Gold  Updates.  Camps  Update, 
Cadet  Professional  Development  Training, 
the  Might  School  Program  Update,  Nursing 
Update  and  the  Governmental  Agency 
Program  (GAP)  Update.  On  February  4  the 
Army  Advisory  Panel  on  ROTC  Affairs  will 
meet  in  general  session  to  formulate 
recommendations,  consider  progress  made  on 
previous  Panel  recommendations,  and  to 
select  a  date  for  the  next  Panel  meeting. 
Kanneth  L  Dntoo, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc  92-625  Filed  1-13-92;  8:45  am] 
■LLNM  COOS  tnO-SS-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
CoHectlon  Requests 

AOBNCV:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

■UMMAWY;  The  Director,  Office  of    " 
Information  Resources  Management 
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invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
13. 1992. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW..  room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  P.  Liggett.  (202)  708-5174. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  PapervN'ork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interesled  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4)  The 
affected  public;  (5)  Reporting  burden; 
and/or  (6)  Recordkeeping  burden;  and 
(7)  Abstract.  OMB  invites  public 
comment  at  the  address  specified  above. 
Copies  of  the  requests  are  available 
from  Mary  P.  Liggett  at  the  address 
specified  above. 

Dated:  January  6. 199Z. 
Mary  H.  Liggett, 

Acting  Director,  Office  of  information 
Resources  Management. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 


Title:  1993  National  Study  of 
Postsecondary  Faculty — Institution  and 
Faculty  Questionnaires 

Frequency:  Quadrennial. 

Affected  Public:  Individuals  or 
households.  State  or  Local  government 

Reporting  Burden:  Responses:  386. 
Burden  Hours:  386. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  This  field  test  will  evaluate 
the  suitability  of  postsecondary  faculty 
and  institution  questionnaires  and 
determine  the  best  operational 
procedures  for  the  full-scale  study.  The 
Department  will  use  this  information  to 
respond  adequately  to  the  changing 
environment  of  postsecondary 
education. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Annual  Report  on  Independent 
Living  Rehabilitation  Services,  Title  VII, 
Part  A. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  80. 
Burden  Hours:  800. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  This  information  will  be 
used  to  analyze  and  evaluate  the 
Independent  Living  Rehabilitation 
services  provided  by  State  agencies 
funded  under  title  VII,  part  A  of  the 
Rehabilitation  Act.  as  amended. 

Office  of  Postsecondar)'  Education 

Type  of  Review:  Extension. 

Title:  Performance  Report  for  the 
Student  Support  Services  Program. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden:  Responses:  704. 
Burden  Hours:  3.168. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

Abstract;  Grantees  who  participate  in 
the  Student  Support  Services  Program 
submit  this  report  to  the  Department. 
The  Department  uses  the  information  to 
assess  the  accomplishment  of  project 
goals  and  objectives,  and  to  aid  in 
effective  program  management. 

[FR  Doc.  92-872  Filed  1-13-92;  8:45  amj 
BILUNQ  COOE  40M-10-H 


DEPARTMENT  OF  ENERGY 

Community  College  of  Southern 
Nevada;  Award  of  Grant  Agreement, 
Noncompetitive  Financial  Assistance 

AGENCY:  DOE,  Yucca  Mountain  Site 
Characterization  Project  Office. 
ACTION:  Notice  of  intent  to  award  on  a 
noncompetitive  basis. 

summary:  DOE  angounces  its  intent  to 
award  a  renewal,  pursuant  to  10  CPU 
600.7(b){2){i){A),  of  Grant  Agreement 
DE-FGO&-91NV11007  with  the 
Community  College  of  Southern  Nevada, 
North  L^s  Vegas,  Nevada,  to  support  the 
continued  provision  of  training  in  the 
use  of  deographic  Information  Systems 
(GIS).  tKis  training  continues  to  be 
essential  for  the  development  of  GIS  in 
the  monitoring  of  effects  associated  with 
the  DOE  Yucca  Mountain  Site 
Characterization  Project  and  the    . 
possible  development  of  the  Yucca 
Mountain  candidate  site  for  a  high-level 
nuclear  waste  repositor>'.  The  Nuclear 
Waste  Policy  Act  of  1982,  as  amended 
by  the  Nuclear  Waste  Policy 
Amendments  Act  of  1987.  provides  for 
the  development  of  a  program  for  the 
permanent,  safe  disposal  of  spent  fuel 
and  high-level  nuclear  waste,  and  for 
the  characterization  of  the  Yucca 
Mountain  site.  The  GIS  is  a  fundamental 
tool  that  will  be  used  during  site 
characterization.  The  continuation  of  the 
work  effort  by  the  awardee  will  provide 
a  locally-available  source  of  training  in 
GIS  and  provide  the  community  and 
area  with  individuals  trained  in  the 
development  and  use  of  this  technology. 

The  project  period  under  the  above 
grant  agreement  will  continue  through 
December  31, 1995.  The  anticipated 
award  date  of  the  amendment  is  January 
1, 1992.  The  revised  total  estimated  cost 
of  the  project  is  $475,146. 
FOR  FURTHER  INFONMATION  CONTACT: 
U.S.  Department  of  Energy,  Yucca 
Mountain  Site  Characterization  Project 
Office,  Attention:  Birdie  Hamilton-Ray, 
P.O.  Box  98608,  Las  Vegas,  Nevada 
89192-8608. 

Issued  in  Las  Vegas,  Nevada  on  December 
27.1991. 

Nick  C  Aquilina, 

Manager.  DOE  Nevada  Field  Office. 
[FR  Doc.  92-056  Filed  1-13-92;  8:45  am) 
BILUNQ  COOE  •4S»-01-« 


Office  of  tite  Deputy  Secretary 

US,  Alternative  Fuels  Council;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 


UMI 


Federal  Regtoter  /  Vol.  57.  No.  9  /  Tuesday.  January  14.  1982  /  Notices 


14«1 


Law  92-463, 86  Stat  770).  DOtice  is 
hereby  given  of  the  following  meeting: 

Name:  United  Statu  Alteraative  Fuela 
Council. 

Date  and  Time:  Thursday  January  23, 1902, 
g  a.m.-5  p.m.;  Friday  January  24, 1992, 9  a jdv- 
11:30  a.m. 

Location:  AAA  Headquarters,  1000  AAA 
Drive,  Heathrow  Florida. 

Contact:  Marie  Bower  Office  of  PoKcy 
Planning  and  Analysis,  U.S.  Department  of 
Energy  Mail  Stop  AC-26,  Washington,  DC 
2056S.  Phone:  (202]  586-3891 

Purpose  of  the  Council:  To  provide  advice 
to  the  Interagency  Committee  on  Alternative 
Motor  Fuels  to  help: 

1.  "*  *  *  coordinate  Federal  agency  efforts 
to  develop  and  implement  a  national 
alternative  motor  fuels  policy." 

2.  "*  *  *  ensure  the  development  of  a  long- 
term  plan  for  the  commercialization  of 
alcohols,  natural  gas,  and  other  potential 
alternative  motor  fuels." 

3.  "*  *  *  ensure  communication  among 
representatives  of  all  Federal  agencies  that 
are  involved  in  alternative  m6tor  fuels 
projects  or  that  have  an  interest  in  such 
projects." 

4."*  *  *  provide  for  the  exchange  of 
information  among  persons  worki^  witli,  or 
interested  in  working  with,  the 
commercialization  of  alternative  motor 
fuels." 

Agenda,  U.S.  Alternative  Fu^  Couadl;:19ia 
AAA  Drive,  Heathrow,  FL.  January  2S-«M. 
1992 

January  23, 1982 

9  a.m,-9:30  a.m. 

Update  on  the  Council's  Correspondence  to 
the  Deputy  Secretary  of  Energy 

•  Robert  W.  Hahn  and  Charles  R. 
Imbrecht,  Co-Chairmen  of  the  Council. 

9:30  a.m.~10:30  a.m. 

Update  on  Pending  Energy  Legislation. 
Chain  Charles  R.  Imbrecht. 

•  Sam  Fowler  Senate  Energy  Committee. 

10:30  a.m.-12pjn. 

Report  on  the  Activities  Tasked  to  the 
Congressional  Research  Service  by  the 
Coimcil. 

Chain  Robert  W.  Hahn. 

•  David  E.  Gushee.  Congressional 
Research  Service. 

12  p.m.  1p.m. 

Lunch. 

lp.m.-5pjn. 

Alternative  Fuels  Policy  Session — Part  L 
Facilitaton  Herb  Lapp. 

5p.m. 
Adjourn. 

Agenda,  U.S.  Allemativa  Fuela  CouBcil,  1899 
AAA  Drive,  Heathrow  FL,  January  23-M, 
19ffi 

January  24. 1992  ■ 

9  a.m.  11a.m. 

Alternative  Fuels  Policy  Session— Part  VL 
Facilitaton  Herb  Lapp 


11  ajn.-ll:30  ajR.  - 

Discussion  of  Future  Meetings  and 
Agendas  and  Public  Comment  Period. 

Chain  Charles  R.  Imbrecht 

11:30  OM. 

Adjourn. 

Pubiic  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Council  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  the 
agenda  items  should  contact  Mark  Bower  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  Ave  days 
prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  on  the  agenda.  The 
Chairpersons  of  the  Council  are  empowered 
to  conduct  the  meeting  in  a  fashion  that  wiU 
faciUtate  the  orderly  conduct  of  business. 

Minutes.  Available  for  public  review  and 
copying  approximately  30  dayv  following  the 
meeting  at  the  Public  Reading^Room,  room 
1E190,  Forrestal  Building,  1000  Independence 
Ave.  SW..  Washington,  DC  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

Issued  at  Washington.  DC,  on  January  9, 
1992. 

MardaLMotiis. 

Deputy  Advisory  Committee  Managemait 
C^cer. 

[FR  Doc.  92-957  Filed  1-13-92;  8:45  am] 
MUHM  COOC  •4S«-«MI 


Office  of  Conservation  and 
Renewable  Energy 

Energy  Coneervation  Program  for 
Coneunwf  Products;  Representative 
Average  Unit  Costs  of  Energy 

AQCNCV:  OfHce  of  Conservation  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Notice  of  Unit  Coats  of  Energy. 

summary:  In  this  notice,  the  Department 
of  Energy  is  forecasting  the 
representative  average  unit  costs  of  five 
residential  energy  sources  for  the  year 
1992.  The  five  sources  are  electricity, 
natural  gas.  No.  2  heating  oil,  propane, 
and  kerosene.  The  representative  unit 
costs  of  these  energy  sources  are  used  in 
the  Energy  Conservation  Program  for 
Consumer  Products  established  by  the 
Energy  Policy  and  Conservation  Act  as 
amended  by  the  National  Energy 
Conservation  Policy  Act,  by  the 
National  Appliance  Energy 
Conservation  Act  of  1987,  and  by  the 
National  Appliance  Energy 
Conservation  Amendments  of  1988. 
EFFECTIVE  DATE:  The  representative 
average  unit  costs  of  energy  contained 
in  this  notice  will  become  effective 
February  14, 1992,  and  will  remain  in  ' 
effect  until  further  notice. 


FOn  FURTHER  INFORMATION  CONTACT: 

Michael  ].  McCabe,  U.S.  Department  of 
Energy,  Office  of  Consen-ation  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  CE-43, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20565,  (202)  586-9127. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC- 
41, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-9507 
tUFFLEMENTARV  INFORMATION:  Section 
323  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163],  as 
amended  by  the  National  Energy 
Conservation  Policy  Act  (Pub.  L  9S-619), 
by  the  National  Appliance  Energy 
Conservation  Act  of  1987  (Pub.  L 100- 
12],  and  the  National  Appliance  Energy 
Conservation  Amendments  of  1988  [Pub 
L.  100-357)  (Act)»  requires  that  the 
Department  of  Energy  (DOE)  prescribe 
lest  procedures  for  the  determination  of   ^ 
the  estimated  annual  operating  cost  and 
other  measures  of  energy  consumption 
for  certain  consumer  products  specified 
in  the  Act.  These  test  procedures  are 
-  found  in  10  CFR  part  430,  subpart  B. 

Section  323(b)  of  the  Act  requires  that 
the  estimated  annual  operating  costs  of 
a  covered  product  be  computed  from 
measurements  of  energy  use  in  a 
representative  average-use  cycle  and 
from  representative  average  unit  costs 
of  energy  needed  to  operate  such 
product  during  such  cycle.  The  section 
further  requires  DOE  to  provide 
information  regarding  the  representative 
average  unit  costs  of  energy  for  use 
wherever  such  costs  are  needed  to 
perform  calculations  in  accordance  with 
the  test  procedures.  Most  notably,  these 
costs  are  used  under  the  Federal  Trade 
Commission  appliance  labeling  program 
established  by  section  324  of  the  Act 
and  in  coimection  with  advertisements 
of  appliance  energy  use  and  energy 
costs  which  are  cgvered  by  section 
323(c]  of  the  Act. 

DOE  last  published  representative 
average  unit  costs  of  residential  energy 
for  use  in  the  Conservation  Program  for 
Consumer  Products  on  January  30, 1991 
(56  FR  3455).  Effective  February  14, 1992. 
the  cost  figures  published  on  January  30, 

1991  will  be  superseded  by  tlie  cost 
figures  set  forth  in  this  notice. 

DOE's  Energy  Information 
Administration  (EIA)  has  developed  the 

1992  representative  average  unit  costs  of 


'  ReferencM  to  the  "Act"  refer  to  the  Energy 
Policy  and  Conservation  AC,  as  amended  by  the 
Nations!  Energy  Conservarion  Policy  Act.  by  the 
National  Appliance  Energy  C:^n•erva;:o^  Act  of 
1987,  and  t>y  (he  National  Appliance  Energy 
Conacrvation  Amcndnenta  of  1388. 
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electricity,  natural  gas,  and  No.  2 
heating  oil  found  in  this  notice.  These 
costs  were  taken  from  EIA's  fourth 
quarter  1991  Short-Term  Energy  Outlook 
(Outlook),  DOE/EIA-0202  (91/4Q). 
which  forecasts  the  retail  cost  of 
selected  energy  products  based  on 
changes  in  world  oil  prices,  wellhead 
natural  gas  prices,  seasonal  patterns  in 
retail  prices,  and  established  trends  in 
margins  and  operating  expenses.  The 
development  of  these  costs  is  discussed 
in  detail  in  the  fourth  quarter  1991  issue 
of  this  report,  which  is  EIA's  quarterly 
publication  of  historical  and  forecasted 
energy  consumption  and  prices.  The 
costs  appear  in  Table  6  of  EIA's 
Outlook.  In  the  case  of  residential 
natural  gas,  taxes  are  included  in  the 
"cost.  Copies  of  this  report  are  available 
at  the  National  Energy  Information 


Center,  Forrestal  Building.  Room  lF-048, 
1000  Independence  Avenue,  SW„ 
Washington,  DC  20585,  (202)  586-8800. 

In  the  cases  of  kerosene  and  propane, 
the  1992  representative  average  unit 
costs  found  in  this  notice  were 
developed  by  other  means  since  EIA's 
Outlook  does  not  provide  a  forecast  of 
the  retail  costs  of  these  fuels.  However, 
historical  refiner  prices  for  kerosene  and 
propane  are  available  from  another  EIA 
publication.  Petroleum  Marketing 
Monthly  (PMM),  DOE/EIA-0380. 
Referring  to  Table  2  of  the  October  1991 
issue  of  the  PMM,  DOE  obtained  refiner 
average  sales  prices  to  end  users  for 
kerosene  and  propane  for  1990.  To 
forecast  1992  representative  average 
unit  costs  for  kerosene  and  propane, 
DOE  made  the  assumption  that  the 
percentage  change  in  1992  from  the  1990 


annual  average  (last  complete  year  of 
available  data)  for  No.  2  heating  oil 
prices  to  residential  customers  (which 
can  be  calculated  fit)m  Table  6  of  the 
Outlook)  could  be  applied  to  kerosene 
and  propane.  Refiner  prices  taend  users 
for  kerosene  and  propane  were  used 
since,  of  the  comparable  recent  data 
available,  these  are  believed  to  be  most 
representative  of  prices  to  residential 
consumers. 

The  1992  representative  average  unit 
costs  stated  in  Table  1  are  provided 
pursuant  to  section  323(b)(4)  of  the  Act 
and  will  become  effective  February  14, 
1992,  of  publication.  They  will  remain  in 
effect  until  further  notice. 

Issued  in  Washington,  DC,  January  8. 1992. 
|.  Michael  Davis, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy 


Table  1.— Representative  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  Sources 

[1992] 


Type  of  energy 


Electricity . 
Natural  gas.. 


No.  2  Heating  Oil.. 

Propane 

Kerosene 


In  common  terms 


8.25«/Kwh*' 

58.00«/therm  *  or  $5.98/MCF  »••.. 

*1.03/gallon ' 

.74/gallon  • 

.89/gallon  • 


As  required  by  test  procedure 


$0.0825/Kwh 

0.00000580/Btu.. 
0.00000743/Btu.. 

o.oooooeio/Btu.. 

0.00000659/Btu.. 


Dollars  per  million  Btu' 


$24.18 
5.80 
7.43 
8.10 
6.59 


■  Btu  stands  for  British  thermal  units. 

»  Kwh  stands  for  kilowatt  hour. 

'1  Kwh  =  3,412Btu.  '  .        ' 

*  1  therm =100,000  Btu.  h4aturai  gas  prices  include  taxes. 
>  MCF  stands  for  1 ,000  cutwc  feet. 

*  For  the  purposes  of  this  table,  one  cubic  foot  of  natural  gas  has  an  energy  equ'rvalence  of  1,031  Btu. 

^  For  the  purposes  of  this  table,  one  gallon  of  No.  2  bleating  oil  has  an  energy  equivalence  of  138,690  Btu. 

*  For  the  purposes  of  this  table,  one  gallon  of  liquid  propane  has  an  energy  equivalence  of  91 ,333  Btu. 

*  For  the  purposes  of  this  table,  one  gallon  of  kerosene  has  an  energy  equivalence  of  135,000  Btu. 


(FR  Doc.  92-959  Filed  1-13-92:  845  am] 
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Office  of  Energy  Researcti 

Special  Research  Grant  Program 
Notice  92-4:  Advanced  Externally- 
Fired  Combined  Cycles  for  Coal 
Utilization  Research  Needs 
Assessment 

agency:  Department  of  Energy  (DOE). 

ACTION:  Notice  inviting  grant 
applications,  correction. 

summary:  The  following  notice, 
previously  published  in  the  Federal 
Register  of  December  6, 1991  (56  FR 
63948),  is  being  republished  to  correct 
typographical  errors.  On  page  63949, 
column  one,  second  paragraph,  and  on 
the  same  page,  column  two,  fourth 
sentence  of  the  "Supplementary 
Information"  section,  the  words 
"facilities"  are  being  corrected  to  read 
"facilitate."  In  addition,  the  date  for 
applications  to  be  submitted  in  response 
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to  this  notice  is  being  extended  to  March 
3, 1992. 

The  Office  of  Program  Analysis, 
Office  of  Energy  Research  of  the 
Department  of  Energy,  hereby 
armoimces  its  interest  in  receiving 
applications  for  a  Special  Research 
Grant  that  seek  support  for  conducting  a 
research  needs  assessment  in  the  area 
of  advanced  externally-fired  combined 
cycles  for  coal  utilization  as  it  relates  to 
electric  power  generation.  The  purpose 
of  this  activity  is  to  identify  and 
disseminate  priority  research  needs  for 
achieving  high  efficiency  (greater  than 
50%)  externally-fired  combined  cycles 
with  economic,  environmental,  and 
performance  potential  superior  to  other 
alternatives.  This  project  should  not 
focus  on  topics  such  as  the  integrated 
gasification  combined  cycle,  pressurized 
fluid  bed  combustion  systems, 
integrated  gasification  fuel  cell  systems, 
and  magnetohydrodynamic  systems. 

Applicants  must  include  a  description 
of  the  planned  methodology  that  will  be 
used  in  assessing  long  term  (up  to  20 


years)  research  directions, 
opportimities.  priorities,  and  degrees  of 
difficulty  in  accomplishing  identified 
research  opportunities. 

Applicants  must  enlist  the  aid  of 
experts  from  academia  and  industry  to 
identify,  describe,  and  assess  on  a 
worldwide  basis,  the  most  promising 
new  (i.e.,  beyond  state  of  the  art) 
developments,  applications,  and 
opportunities  in  critically  enabling 
science  and  technologies  to  facilitate  the 
future  utilization  of  coal  for  power 
generation  with  externally-fired 
combined  cycles. 

APPUCATION  information:  Information 
about  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  processes,  and  other  policies 
and  procedures  may  be  found  in  the 
Application  and  Guide  for  the  Special 
Research  Grant  Program.  The 
application  kit  and  guide  and  copies  of 
10  CFR  part  605  are  available  from  Paul 
Maupin,  Office  of  Program  Analysis, 
Office  of  Energy  Research.  U.S. 
Department  of  Energy,  ER-33, 
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Washington,  DC  20585.  InstructioiiB  for 
preparation  of  an  application  are 
included  in  the  application  kit 
Telephone  requests  may  be  made  by 
calling  (301)  903-4355  or  FTS  233-4355. 
The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
81.049. 

DATES:  Formal  applications  submitted  in 
response  to  this  notice  should  be 
received  by  March  3, 1992. 
ADDRESSES:  Formal  applications  sent  by 
U.S.  Mail  should  be  addressed  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Division  of  Acqui^tion  and 
Assistance  Management,  ER-e4, 
Washington.  DC  20585.  ATTN:  Program 
Notice  92-4.  The  following  address  must 
be  used  when  submitting  applications 
by  U.S.  Postal  Service  Express,  any 
commercial  mail  delivery  service,  or 
when  handcarried  by  the  applicant:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Division  of  Acquisition  and 
Assistance  Management,  ER-64/GTN, 
19901  Germantown  Road,  Germantown, 
MD  20874. 

SUPPLEMENTARY  mFONMATION:  A 
substantial  effort  in  coal  utilization 
technology  has  led  to  the  technical 
feasibility  of  utilizing  coal  in  cleaner   , 
and  more  efficient  ways  than  in  the 
past.  However,  the  projected  rate  of  coal 
utilization  in  the  next  millennium  will 
challenge  the  technology  ceilings  in 
dealing  with  areas  such  as  greenhouse 
gas  emissions  and  waste  management. 
The  more  efficiently  we  utilize  this 
resource,  the  less  impact  we  have  on 
global  warming  and  other  environmental 
issues.  To  facilitate  the  future  utilization 
of  coal  in  a  more  efficient  and  benign 
manner  will  require  more  than 
stretching  the  limits  of  current 
technology.  It  will  require  innovation  in 
the  ways  we  approach  the  problems 
encountered  in  coal  utilization. 

The  current  technological  objectives 
for  coal  utilization  are  exemplified  by 
the  goals  of  the  High  Performance  Power 
System  [HIPPS)  program.  The  objectives 
of  the  HIPPS  program  are  to  obtain  a 
cycle  efficiency  of  47%  or  higher  while 
reducing  acid  rain  precursors  and 
particulate  emissions.  Meeting  these 
objectives  would  result  in  the  emission 
of  carbon  dioxide  being  reduced  by  at 
least  25%  over  current  pulverized  coal 
plants  due  to  the  increased  cycle 
efficiency. 

Development  of  economical,  very  high 
efficiencj'.  very  low  emission  coal-based 
power  generation  systems  is  widely 
recognized  by  scientists  and  engineers 
as  an  important  research  and 
development  goal.  Several  generic  types 
of  advanced  coal-based  power 
generation  systems  are  currently  the 


subject  of  significant  research  and 
development  by  both  the  private  and 
public  sector.  Some  of  these  generic 
types  have  been  the  subject  of 
substantial  analysis  and  research, 
including:  The  Integrated  Gasification 
Combined  Cycle  [IGCC],  Pressurized 
Fluid  Bed  Combustion  Systems, 
Integrated  Gasification  Fuel  Cell 
Systems,  and  Magnetohydrodynamics 
(MHD)  Systems. 

Recently,  increased  attention  is  being 
given  to  the  externally-fired  cycle 
generic  category  as  one  which  may  offer 
substantial  promise  for  development  of 
economically  attractive  "first 
generation"  systems  and  for  longer 
range  versions  (second  and  third 
generations]  with  economic  and 
performance  potential  superior  to  other 
alternatives.  The  term  externally-fired 
(or  indirectly-fired]  combined  cycle 
systems  refers  to  the  set  of  alternative 
coal-based  system  concepts  which  can 
be  characterized  as  follows: 
— A  gas  turbine  topping  cycle  in  which 
the  high  temperature  coal  combustion 
products  are  an  indirect  source  of  hot 
gases  through  some  form  of  heat 
exchange  subsystem,  rather  than 
passing  directly  through  the  gas 
turbine. 
— ^A  bottoming  cycle,  which  may  be  a 
conventional  Rankine  cycle  consisting 
of  heat  recovery  and  power 
extraction. 
— Integrated  environmental  control 
systems  including  combustion  product 
cleanup  for  achieving  very  low  solid 
waste,  liquid  effluent,  and  air 
emission. 

To  date,  little  of  the  fundamental 
applied  and  exploratory  research 
underway  has  been  focusing  on 
developing  the  scientific  and  technology 
base  to  enable  development  of  this  type 
of  system. 

To  support  future  goals  in  coal 
utilization  for  super-clean  performance 
with  high  efficiency  requires  advances 
in  many  diverse  technology  areas.  For 
the  development  of  externally-fired  (or 
indirectly-fired)  combined  cycles,  this 
will  require  advances  in  coal  cleaning, 
combustion  technology,  improved  that 
transfer  components,  efficient  emissions 
control,  improved  high  temperature 
materials,  as  well  as  the  integration  of 
component  cycles  into  the  combined 
cycle. 

To  address  the  objectives  discussed 
above,  the  Office  of  Program  Analysis  of 
the  Office  of  Energy  Research  has 
coordinated  with  the  DOE  Office  of 
Fossil  Energy  and  is  planning  to  award  a 
grant  for  a  research  needs  assessment 
for  advanced  externally-fired  combined 
cycles  for  coal  utilization.  The  Office  of 


Program  Analysis  plans  to  publicly 
disseminate  the  results  and  findings  of 
this  research  needs  assessment  in  a 
report.  Specific  information  concerning 
requirements  for  the  application  follow. 

The  principal  investigator  of  die 
assessment  must  be  an  individual  who 
is  competent  and  accomplished  in 
appropriate  scientific  and  technical 
areas.  Competence  and 
accomplishments  shall  be  described  in 
the  application  and  include  industrial  or 
academic  experience,  research 
publications,  contributions  while  serving 
as  an  expert,  consultant  services,  honors 
and  awairds,  and  education  including 
advanced  degrees  and  other  academic 
qualifications.  The  principal  investigator 
also  shall  be  an  individual  with 
demonstrated  ability  to  conduct 
research  needs  assessments  for  fossil 
fuel  fired  processes  and  manage 
individual  experts  and  groups  of  experts 
in  the  timely  and  successful 
identification,  analysis,  distillation  and 
documentation  of  scientific  and 
technical  information.  These 
demonstrated  abilities  shall  be 
documented  in  the  application. 

The  applicant,  in  order  to  address 
adequately  and  competently  the  full 
scope  of  this  endeavor  and  at  sufficient    - 
technical  depths  in  all  major  topical 
areas,  must  enlist  the  aid  of  other 
scientific/technical  experts.  The 
application  shall  provide  tentative 
identification  of  all  proposed  experts 
and  their  present  affiliation.  All  experts, 
both  foreign  and  domestic,  are  to  be 
individuals  who  are  competent  and 
accomplished  in  a  scientific  or  technical 
discipline  directly  related  to  the 
research  assessment.  Technical 
competence  and  accomplishments  of 
each  expert  shall  be  described  in  the 
application  and  should  include  the 
individual's  experience,  research 
publications,  consultant  services, 
contributions  while  serving  as  an  expert 
with  other  groups,  honors  and  a^^ards. 
professional  experience,  and  education 
including  advanced  degrees  and  other 
academic  qualifications.  The  expected 
contributions  of  each  expert  to  the 
assessment's  objectives  should  be 
identified.  The  overall  technical 
expertise  of  the  group  of  experts,  when 
combined  with  the  technical  expertise  of 
the  principal  investigator  should  be 
shown  to  be  adequate  to  cover  the 
various  scientific  and  technical 
disciplines  involved  in  the  assessment. 

These  experts  will  assist  the  principal 
investigator  in  accomplishment  of  the 
assessment's  objectives,  especially  in 
writing  major  sections  of  the  required 
final  report  They  are  also  expected  to 
conduct  technical  discussions  with  other 


1464 


'Federal  Register  /  Vol.  57.  No.  9  /  Tuesday.  January  14.  1992  /  Notices 


experts,  specialists,  researchers,  and 
research  program  managers  in  the 
scientific  and  technical  areas;  conduct 
site  visits  to  laboratories  and  other 
facilities  where  research  and 
development  directly  related  to  the 
subject  area  is  conducted  and  managed; 
and  review  and  evaluate  recent  and 
relevant  research  including  scientific 
and  technical  literature. 

The  initial  composition  of  a  group  of 
experts,  other  consultants,  and  any 
subsequent  changes  must  be  approved 
by  the  Program  Manager  and 
Contracting  Officer. 

Applications  also  should  include  the 
following:  A  schedule  of  the 
assessment's  major  activities  including 
the  tentative  content  of  meetings  of 
various  teams  of  the  experts,  a 
description  of  anticipated  site  visits  to 
publicly  and  privately  funded  facilities, 
a  description  of  all  conferences  to  be 
attended  as  a  part  of  assessment 
activities,  and  a  description  of  the 
methodology  for  obtaining  a  peer  review 
of  the  assessment  results. 

The  applicant  is  expected  to  supply 
the  personnel,  facilities,  and  materials 
necessary  to  accomplish  the  objectives 
of  the  assessment  as  described  in  this 
notice. 

APPUCATIOM  REVIEW  AND  AW  AM) 

infokmation:  Applications  will  be 
reviewed  in  accordance  with  the  Energy 
Research  Merit  Review  System, 
published  in  the  Federal  Register,  March 
11, 1991  (56  FR 10244).  Subject  to  the 
availability  of  appropriated  FY  1992 
funds,  one  grant  award  at 
approximately  $300,000  is  planned.  The 
grant  award  will  be  for  a  1-year  period. 

Issued  in  Washington.  DC,  on  January  6, 
1992. 

DJ).  Mayhew, 

Deputy  Director  for  Management,  Office  of 
Energy  Research. 

[FR  Doc.  92-790  Filed  1-13-92;  8:45  am] 
mjJNQ  COM  MtO-OI-M 


Office  of  FoMll  Energy 
(Docket  NaP1>-94] 


Application  for  a  Presidential  Permit; 
Central  Power  and  Ugftt  Company 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  receipt  of  application 
for  a  Presidential  Permit  in  Docket  No. 
PP-94;  Central  Power  and  Light 
Company. 

summary:  Central  Power  and  Light 
Company  has  applied  for  a  Presidential 
pe^t  to  construct  two  new  e  ectric 
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transmission  lines  at  the  U.S./Mexican 
border. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  13, 1992. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52).  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 

Docket  Number  PP-94  should  appear 
clearly  on  the  envelope  and  on  the 
document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Lise  Howe  (Program  Attorney) 
202-586-2900. 
SUPPLEMENTARY  INFORMATION:  The 

construction,  connection,  operation,  and 
maintenance  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electrical  energy 
is  prohibited  in  the  absence  of  a 
Presidential  permit  pursuant  to 
Executive  Order  No.  12038.  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  also  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act. 

On  December  23, 1991,  Central  Power 
and  Light  Company  (CPL)  applied  to  the 
Department  of  Energy  (DOE)  for  a 
Presidential  permit  to  construct, 
connect,  operate,  and  maintain  one  138- 
kilovolt  (kV)  and  one  69-kV 
transmission  line  on  the  same  double- 
circuit  structure.  The  69-kV  line  would 
originate  at  CPL's  "Brownsville  Switch 
Station".  The  proposed  138-kV  line 
would  originate  at  the  Military  Highway 
substation  which  is  owned  jointly  by 
CPL  and  the  Public  Utilities  Board  of  the 
City  of  Brownsville,  Texas,  (PUB),  and 
located  approximately  0.4  miles  south  of 
the  Brownsville  Switch  Station.  From 
the  Military  Highway  substation,  the 
two  lines  would  extend  south 
approximately  1.3  miles  on  the  same 
double-circuit  structure  to  a  proposed 
crossing  of  the  international  boundary 
with  Mexico.  The  proposed  lines  would 
interconnect  at  the  international 
boundary  with  69-kV  and  138-kV 
transmission  lines  owned  and  operated 
by  the  Comision  Federal  de  Electricidad 
(CFE).  the  Mexican  national  electric  , 
utility. 

In  its  application  for  a  Presidential 
permit,  CPL  stated  that  it  is  currently 
negotiating  an  agreement  with  CFE  for 
the  firm  purchase  of  power  and  energy 
by  CFE  from  CPL  The  agreement  is 
expressly  contingent  on  the  construction 
of  these  proposed  new  facilities  to 
accommodate  the  requested  sales. 


In  related  matters,  CPL  stated  in  its 
application  that  it  expects  CFE  to 
request  rescission  of  the  Presidential 
permit  issued  to  CFE  on  April  14, 1961, 
in  Docket  No.  PP-15A,  for  the  existing 
69-kV  electric  transitiission  line 
extending  from  CPL's  Brownsville 
substation  to  CFE's  Matamoros 
substation.  The  rescission  would  be 
contingent  upon  authorization  of  the 
facilities  for  which  CPL  has  now  applied 
and  it  would  be  effective  upon 
electrification  of  those  facilities.  Upon 
rescission  of  Presidential  Permit  PP- 
15A,  the  existing  69-kV  facilities  would 
be  removed.  Prior  to  the  operation  of 
these  proposed  facilities.  CPL^lso  must 
amend  its  cxu-rent  electricity  export 
authorizations.  In  its  application,  CPL 
stated  that  it  intends  tomake  such  a    - 
filing  in  the  very  near  Wture. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with: 

C.E.  Orsak,  Coordinator,  Inter-Utility  ' 
Affairs,  Central  Power  and  Light 
Company,  P.O.  Box  2121.  Corpus 
Christi.  Texas  78403. 

Carolyn  Y.  Thompson,  Esq.,  Donna  J. 
Bobbish,  Esq.,  Jones,  Day,  Reavis  & 
Pogue,  Metropolitan  Square,  1450  G 
Street,  NW..  Washington,  DC  20005- 
2088. 

Pursuant  to  18  CFR  385.211,  protests 
,  and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214.  Section 
385.214  requires  that  a  petition  to 
intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  tl)e  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  security  holder 
of  a  party  to  the  proceeding;  or  that  the 
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petitioner's  participation  is  in  the  public 
interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  impair  the  reliabihty  of 
the  U.S.  electric  power  supply  system. 

Before  a  Presidential  permit  may  be 
issued,  the  environmental  impacts  of  the 
proposed  DOE  action  (i.e..  granting  the 
Presidential  permit,  with  any  conditions 
and  limitations,  or  denying  it)  must  be 
evaluated  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  NEPA  compliance  process 
is  a  cooperative,  non-adversarial 
process  involving  members  of  the  public, 
state  governments  and  the  Federal 
government.  The  process  affords  all 
persons  interested  in  or  potentially 
affected  by  the  environmental 
consequences  of  a  proposed  action  an 
opportunity  to  present  their  views, 
which  will  be  considered  in  the 
preparation  of  the  environmental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  will  not  create  any  special 
status  for  the  petitioner  with  regard  to 
the  NEPA  process.  Should  a  public 
proceeding  be  necessary  in  order  to 
comply  with  NEPA,  notice  of  such 
activities  and  information  on  how  the 
public  can  participate  in  those  activities 
will  be  published  in  the  Federal 
Register,  local  newspapers  and  pubUc 
libraries  and/or  reading  rooms  in  the 
vicinity  of  the  electric  transmission 
facilities. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the 
Department  of  Energy,  room  3F-070, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC,  20585, 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC  on  January  8, 
1992. 

Anthony  ].  Como, 

Director.  Office  of  Coal  &■  Electricity,  Office  of 
Fuels  Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  92-958  Filed  1-13-92;  8:45  am] 
MLUNQ  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  QF92-14,  •!  aLl 

Hunterdon  Cogeneratlon  Limited 
Partnership,  et  ai^  Electric  Rate,  Small 
Power  Production,  and  Interlocidng 
Directorate  HIings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Himterdon  Cogeneratlon  Limited 
Partnenhip 

January  2, 1992. 

IDocket  No.  QF92-14-000} 

On  December  23, 1991,  Hunterdon 
Cogeneratlon  Limited  Partnership, 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

The  amendment  provides  additional 
information  pertaining  to  ownership 
structure  of  the  facility. 
.  Comment  date:  January  21, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Second  Imperial  Geotheimal 
Company 

January  2, 1992. 

[Docket  No.  QF92-53-000] 

On  December  23, 1991,  Second 
Imperial  Geothermal  Company,  of  610 
East  Glendale  Avenue,  Sparks,  Nevada 
89431,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  9  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Tlie  facility  will  be  located  in  Imperial 
County,  California.  The  facility  will 
include  an  isopentane  evaporator  and  a 
tiu-bine  generator.  The  maximum  net 
electric  power  production  capacity  of 
the  facility  will  be  approximately  37 
MW.  TTie  primary  source  of  energy  will 
be  geothermal  resources. 

Comment  date:  February  13, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Puget  Sound  Power  &  Light  Company 

January  3. 1992. 

[Docket  No.  ER91-518-000] 

Take  notice  that  Puget  Sound  Power  & 
Light  Company  (Puget)  on  December  20, 
1991  tendered  for  filing  an  amendment 
to  its  rate  filing  the  above  proceeding. 

Copies  of  the  amendment  to  filing 
were  served  upon  Bonneville  Power 
Administration. 

Comment  date:  January  17, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Puget  Sound  Power  ft  Light  Company 

January  3, 1992. 

[Docket  No.  ER91-619-000] 

Take  notice  that  Puget  Sound  Power  ft 
Light  Company  (Puget)  on  Decen^ber  20, 
1991  tendered  for  filing  an  amendment 
to  its  rate  filing  in  the  above  proceeding. 

Copies  of  the  amendment  to  filing 
were  served  upon  Bonneville  Power 
Administration. 


Comment  date:  January  17, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  (he  end  of  this  notice. 

5.  Delmarva  Power  ft  Light  Company 

January  3, 1992. 

[Docket  No.  ER92-232-000J 

Take  notice  that  Delmarva  Power  ft 
Light  Company  (Delmarva)  on  December 
19, 1991,  tendered  for  filing  proposed 
Supplement  No.  6  to  its  FERC  Rate 
Schedule  No.  38.  This  Supplement,  filed 
with  the  approval  and  concurrence  of 
the  City  of  Dover.  Delaware  (Dover),  is 
being  made  to  coordinate  with  similar 
internal  accounting  changes  with 
respect  to  Peak  Season  Maintenance 
Obligations  between  members  of  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection  (PJM). 

Copies  of  the  filing  were  served  upon 
The  City  of  Dover,  the  Mayor  of  the  City 
of  Dover  and  the  Delaware  Public 
Service  Commission. 

Comment  date:  January  17, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Power  and  Light  Company 

January  3, 1992. 

Pocket  No.  ERd2-235-000l 

Take  notice  that  Central  Power  and 
Light  Company  (CPL)  on  December  18, 
1991,  tendered  for  filing  a  Notice  of 
Cancellation  in  the  above-referenced 
docket.  The  filing  cancels  Rate  Schedule 
FERC  No.  86  effective  January  1, 1990. 
Pursuant  to  that  Rate  Schedule,  CPL 
provided  certain  transmission  service 
for  Texas  Utilities  Electric  Company. 

Copies  of  the  filing  were  posted  in 
accordance  with  the  Commission's 
regulations. 

Comment  date:  January  17, 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

7.  The  United  Illuminating  Company 

January  3, 1992. 

[Docket  No.  ER92-231-000J 

Take  notice  that  on  December  19, 
1991,  The  United  Illuminating  Company 
(UI)  tendered  for  filing  a  rate  schedule 
for  a  short-term,  coordination 
transaction  involving  the  sale  of 
capacity  entitlements  to  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMMEC).  The  rate  schedule 
corresponds  to  a  letter  agreement,  dated 
December  3, 1991  between  UI  and 
CMEEC.  The  commencement  date  for 
service  under  the  agreement  is  January 
1, 1992.  UI  proposes  that  the  rate 
schedule  commence  on  this  date. 

The  service  provided  under  the 
agreement  is  the  provision  of  capacity 
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entideneBts  and  auociated  eoei;^  from 
UI's  Bridgeport  Harbor  Station  limil  #2. 

Copies  of  the  filing  were  mailed  to 
CMEEC. 

ComtaeiTt  date:  f  anuary  17, 1962,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PadfiCsqi  Electric  Opecatioas 

Jaimary  X,  1962.  i 

(Docket  No.  eR91-674-000]  I 

Take  notice  that  PadflCorp  Electric 
Operations  (PacifiCorp),  on  December 
19, 1991.  tendered  for  filing,  in 
accordance  with  the  Commission  Order 
dated  November  26, 1991,  an  amended 
fihng  of  the  Transmission  Service  and 
Operating  Agreement  (Agreement) 
between  PacifiCorp  and  Utah  Municipal 
Power  Agency  (UMPA). 

PacifiCorp  respectfully  re-news  its 
request  for  a  waiver  of  prior  notice  and 
that  an  effective  of  August  1. 1991  be 
assigned  by  the  Commission. 

Copies  of  the  filing  have  been 
supplied  to  UNB>A  and  the  Utah  Public 
Service  Coouaissicm. 

Comment  date:  January  17. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tampa  Electric  Company 

(anuary  3. 1992. 

(Dodiet  No.  ERg2-234-0D0] 

Take  notice  that  on  December  19. 
1991.  Tampa  Electric  Company  (Tampa 
Electric]  tendered  for  fOing  Service 
Schedule  D,  providing  for  Long-Term 
Interchange  Service  Tampa  Electric  and 
Seminole  Electric  Cooperative.  Inc. 
(Seminole).  The  Service  Schedule  D  was 
tendered  as  a  supplement  to  the  existing 
Agreement  for  Interchange  Service 
between  Tampa  Electric  and  Seminole. 

Tampa  Electric  also  tendered  for 
filing,  as  a  supplement  to  the  Service 
Schedule  D.  a  Letter  of  Commitoient 
providing  for  the  sale  by  Tampa  Electric 
to  Seminole  of  capacity  and  energy  at  an 
initial  maximum  hourly  delivery  rate  of 
50  megawatts. 

Tampa  Electric  proposes  an  effective 
date  of  February  21. 1992,  for  the  Service 
Schedule  D.  and  no  sooner  than  that 
date  for  the  Letter  of  Commitment 

Copies  of  the  filing  have  been  served 
on  Seminole  and  the  Florida  Ih^c 
Service  Commission. 

Comment  date:  January  17, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 

10.  NodiwiB  StaAM  Pawar  Company 

(anuary  3L  1992. 

[Docket  No.  ERM-SSl-OOOj  ' 

Take  iwtice  dkat  on  Decembar  20. 
1991.  Noitheni  States  Power  Company 
(NSP)  tendered  for  filing  an  Amendment 


(Amendment)  to  the  above-c^>ti0ned 
filing.  The  original  filing,  submitted 
September  3, 1991.  requested  acceptance 
for  filing  of  a  Transmission  Service 
letter  Agreement  dated  September  13. 
1990  and  a  Sapplemental  Agreement 
dated  November  9. 1990.  between  NSP 
and  Citizens  Power  k  Light  Corporation. 
Massachusetts  (Qtizens). 

The  Transmission  Service  Letter 
Agreement  essentially  provides  that 
NSP  shall  deliver  on  an  interruptible 
basis  up  to  50  MW  per  hour  of  enegy 
from  United  Power  Assodation  (UPA). 
at  the  NSP-UPA  points  of 
intercoiinectioa  to  Wisconsin  Power  A 
Light  Company  (WPL)  at  the  NSP-WPL 
points  of  intercoiuiection,  subject  to 
NSFs  right  to  curtail  and/or  interrupt 
such  delivery  at  NSP's  sole  discretion,  at 
any  time,  for  any  reason.  Tlie 
Amendment  provides  additional  cost 
support  for  the  transmission  rate  and 
loss  factors  charged  Citizens  for  the 
transmission  services  provided. 

NSP  again  requests  the  Transmissitm 
Services  Letter  Agreements  be  accepted 
for  filix;g  effective  September  13. 1990 
and  November  9, 1900,  respectively,  and 
requests  waiver  of  the  Commission's 
notice  requirements  in  order  for  the 
Agreements  to  be  accepted  for  filing  on 
those  dates. 

Coamteat  date:  January  17^  1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Tlw  Kansas  Power  and  Light 
Company 

January  3. 1992. 

(Docket  No.  ER92-24&-000J 

Take  notice  that  on  December  27, 
1991,  The  Kansas  Power  and  Light 
Company  (KPL)  tendered  for  filing 
Revised  Service  Schedules  B — 
Emergency  Services,  and  C — System 
Energy  Service,  and  Service  Schedules 
D — ^Economy  Energy  Service  and  F — 
Term  Energy  Service  to  KPL's  Electric 
Interconnection  Contract  with  Omaha 
Public  Power  District  KPL  sUtes  that 
these  Service  Schedules  will  more 
closely  align  the  services  available 
under  its  Electric  Interconnection 
Contract  with  Omaha  Public  Power 
District  with  short-term  nonfirm  energy 
services  provided  under  its  other 
interconnection  agreements. 

Comment  date:  January  17, 1992,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

12.  Iowa  Public  Servitie  Company 

January  3. 1992. 

[Docket  No.  ER91-684-000] 

Take  notice  that  December  27, 1991. 
Iowa  Public  Service  Company  (IPS) 
tendered  for  filing  a  second  amendment 


to  the  filing  of  an  executed  Transmission 
Interconnection  and  Interchange 
Agreement  between  IPS  and  Nebraska 
Public  Power  District  fNPPD). 

IPS  indicates  that  the  Interoonnection 
and  Interchange  Agreement  reflects  the 
establishments  of  a  transmission 
interconnection  between  the  two 
systems.  NPPD  will  pay  IPS  a  facilities 
charge  based  on  transmission  line 
invesJbnent.  This  second  amendment 
provides  additional  cost  support  for  ^e 
transmission  facilities. 

IPS  respectfully  requests  a  waiver  of 
the  Commission's  rules  so  that  the 
Interconnection  and  Interchange 
Agreement  may  be  approved  retroactive 
to  December  29. 1986. 

IPS  states  that  copies  of  this  filing 
were  served  on  NPPD  and  the  Iowa 
Utilities  Board. 

Comment  date:  January  17, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tins  notice. 

13.  Delraarva  Power  *  light  Company 

January  3. 1992. 

[Docket  No.  ER92-233-000] 

Take  notice  that  Delmarva  Power  & 
Light  Company  (Delmarva]  December 
19. 1991,  tendered  for  filing  proposed 
Supplem«it  Na  13  to  its  FERC  Rate 
Scfaedude  No.  71.  This  Supplement  filed 
with  the  approval  and  concurrence  of 
the  Easton  Utilities  Commission  and  The 
Town  of  Easton  (Easton).  is  being  made 
to  coordinate  with  similar  intranal 
accounting  changes  with  respect  to  Peak 
Season  Maintenance  Obligations 
between  members  of  the  Pennsylvania- 
New  Jersey-Maryland  Interconnection 
(PJM). 

Copies  of  this  filing  were  served  upon 
Easton  Utilities  Commission,  the  mayor 
of  tiw  Town  of  Easton  aitd  the  Maryland 
Public  Service  Commission. 

Comment  date:  January  17. 1992.  in 
accordance  with  Standard  Para^aph  £ 
at  the  end  of  this  notice. 

14.  Long  Island  Lighting  Company 

January  3. 1992. 

(Docket  Nos.  ERa2-25-000,  ER92-26-000.  and 

ER92-31-000] 

Take  notice  that  on  December  30, 
1991,  Long  Island  Lighting  Company 
(ULCO)  tendered  for  filing  an 
amendment  to  its  earlier  filing  of 
October  3, 1991  in  the  above-referenced 
dockets. 

LILCO  requests  the  Commission  to 
waive  its  notice  of  filing  requirements  to 
permit  Ae  rates  to  become  effective 
June  1. 1991. 

Copies  of  this  filing  have  been  served 
upon  the  New  York  State  Public  Service 
Commission,  the  Power  Authority  of  tht 
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State  of  New  York,  the  counties  of 
Nassau  and  Suffolk,  the  villages  of 
Freeport,  Greenport  and  Rockville 
Centre,  the  Municipal  Electric  Utilities 
Association  of  New  York  State, 
Brookhaven  National  Laboratory,  and 
Grumman  Corporation. 

Comment  date:  January  17, 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

15.  Cogentrix  Eastern  Carolina 
Corporation 

January  3, 1992. 

[Docket  No.  QF83-263-005] 

On  December  26, 1991,  Cogentrix 
Eastern  Carolina  Corporation 
(Applicant)  of  9405  Arrowpoint 
Boulevard,  Charlotte,  North  Carolina 
28273-8110,  submitted  for  filing  an 
application  for  recertiHcation  of  a 
cfacility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  is  presently  certified  for 
approximately  30  N4W  (33  FERC 1 62,349 
(1985)).  The  instant  recertification  is 
requested  to  reflect  the  termination  of 
the  sale/leaseback  arrangement  and  a 
change  in  the  ownership  structure  of  the 
facility. 

Comment  date:  February  13, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Qtizens  Utilities  Company 

January  3, 1992. 

[Docket  No.  ES92-25-000] 

Take  notice  that  on  December  26, 
1991,  Citizens  Utilities  Company 
(Citizens)  Hied  an  application  with  the 
Federal  Energy  Regulatory  Commission 
under  section  204  of  the  Federal  Power 
Act  requesting  authority  to  issue 
common  stock  dividends  on  shares  of 
Citizens  outstanding  common  stock  over 
a  two-year  period  ending  December  31, 
1993  and  for  exemption  from  the 
Commission's  competitive  bidding 
regulations. 

Comment  date:  January  27, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Puget  Sound  Power  ft  light 
Company 

January  3, 1992. 

[Docket  No.  ER92-16-000] 

Take  notice  that  Puget  Soimd  Power  & 
Light  Company  (Puget)  on  December  24, 
1991,  tendered  an  amendment  to  its  rate 
filing  in  the  above  proceeding. 

Copies  of  the  amendment  to  filing 
were  served  upon  City  of  Seattle  and 
QtyofTacoma. 


Comment  date:  January  17, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  The  Qndnnati  Gas  ft  Electric 
Company 

January  3, 1992. 

[Docket  No.  ER92-174-4)00] 

Take  notice  that  on  December  23, 
1991,  The  Cincinnati  Gas  &  Electric 
Company  (CG&E)  tendered  for  filing 
with  the  Commission  an  Amendment  to 
its  original  filing  in  this  proceeding. 

Copies  of  this  filing  were  served  upon 
Cleveland  Public  Power,  The  City  of 
Piqua,  Ohio,  The  Dayton  Power  &  Light 
Company,  American  Electric  Power 
Service  Corporation  and  the  Ohio  Public 
Utilities  Commission. 

Comment  date:  January  17, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Tha  Kansas  Power  and  Light 
Company 

January  3, 1992. 

[Docket  No.  ER92-239-000] 

Take  notice  that  on  December  23, 
1991,  The  Kansas  Power  and  Light 
Company  (KPL)  tendered  for  filing 
revised  Exhibits  4A  to  Transmission 
Agreements  with  the  Kansas  Gas  and 
Electric  Company,  WestPlains  Energy, 
and  Missouri  Public  Service  Division, 
UtiliCorp  United,  Inc.  KPL  states  that 
these  revised  exhibits  reflect  updated 
loss  amounts  associated  with 
transmission  services  rendered  to  each 
party  under  various  load  conditions. 

Copies  of  the  filing  were  served  upon 
Kansas  Gas  and  Electric  Company, 
Centel  Corporation-Western  Power 
Division,  Missouri  Public  Service 
Division,  Utilicorp  United,  Inc.,  and  the 
UtiUties  Division  of  the  Kansas 
Corporation  Commission. 

Comment  date:  January  17, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Wisconsin  Power  ft  Light  Company 

January  3, 1992. 

[Docket  No.  ER91-«19-000] 

Take  notice  that  on  December  27, 
1991,  Wisconsin  Power  and  Light 
Company  (WP&L)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  supplemental  materials 
relating  to  the  above  docket. 

WP&L  requests  expedited 
consideration  of  the  filing  and  an 
effective  date  of  September  1, 1991. 
Accordingly,  WP&L  requests  waiver  of 
the  Commission's  notice  requirements. 

Comment  date:  January  17, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  Delmarva  Power  ft  Ug^t  Company 

January  3, 1992. 

[Docket  No.  ER92-236-000J 

Take  notice  that  Delmarva  Power  A 
Light  Company  (Delmarva)  on  December 
20, 1991,  tendered  for  filing  revised  tariff 
sheets  to  increase  its  firm  power  rates  to 
its  ten  requirements  customers  and  to 
decrease  its  transmission  rates  that 
affect  six  of  those  customers.  Those 
customers  and  their  FERC  rate 
schedules  are  as  follows: 


Customer 


CM  Dominion  Electric  Cooperative.. 

LeuMS,  Delaware 

Seaford,  Delaware 

Beriia  Maiyiand 

Clayton,  Delaware — 

Middtotown,  Delaware — ^ — 

New  Castle.  Delaware 

Milford,  Delaware ~ 

Smyrna,  Delaware 

NewaiK  Delaware 


FERC  rale 
■ctteduUNo. 


St. 


S2,53 

ei 

at 
as 

M 
66 
66 
67 
66 
60 


Delaware  requests  that  the  proposed 
firm  power  increase  be  granted  a 
February  19, 1992  effective  date.  The 
aggregate  increase  in  the  firm  power 
rate  is  approximately  $5.0  million  or 
about  5.3%  to  the  affected  customers. 
The  transmission  rates  constitute  a 
slight  decrease. 

According  to  Delmarva,  it  has  filed 
the  rate  increase  in  order  to  recover  its 
increased  cost  of  providing  electric 
service  and  to  earn  a  fair  return  on  its 
investment  dedicated  to  the  public 
serve. 

Delmarva  further  states  that  a  copy  of 
the  filing  has  been  posted  as  required  by 
the  Commission's  regulations,  and  a 
copy  has  been  mailed  to  each  of  the 
customers  affected  by  the  proposed 
changes  and  to  the  public  service 
commissions  of  the  States  of  Delaware, 
Maryland  and  Virginia  in  which  the 
affected  customers  are  located. 

Comment  date:  January  17. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  and  SouAi  West  Services, 
Inc. 

January  6, 1992. 

[Docket  No.  ER92-241-O001 

Take  notice  that  on  December  24, 
1991,  Central  and  South  West  Services. 
Inc.  (CSWS),  on  behalf  of  the  four 
Central  and  South  West  Corporation 
operating  companies,  Central  Power  and 
Light  Company,  Public  Service  Company 
of  Oklahoma,  Southwestern  Electric 
Power  Company,  and  West  Texas 
Utilities  Company,  tendered  for  filing  a 
Fixed  Transaction  Cost  Compensation 
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Procedure  for  the  Central  aod  Sooth 
West  System.  The  Fixed  Transaction 
Cost  Compensation  Procedure 
establishes  a  method  for  allocating 
among  the  four  Operating  Companies 
certain  transmission  service  charges 
assessed  by  non-CSW  entities.  CSWS 
requests  that  the  Procedure  be  made 
effective  as  of  |anuary  1, 1992. 
Accordingly,  CSWS  requests  waiver  of 
the  notice  requirements  under  the 
Federal  Power  Act 

Copies  of  the  filing  have  been  servpd 
on  the  Arkansas  Public  Service 
Commission,  the  Louisiana  Public 
Service  Commission,  the  Oklahoma 
Corporation  Commission  and  the  Public 
Utility  Commission  of  Texas.  Copies  of 
the  filing  are  also  available  for 
inspection  in  the  main  offices  of  each  of 
the  CSW  operating  subsidiariea. 

Comments  date:  January  21, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Louisiana  Power  ft  Light  Company 

January  6. 1992. 

[Docket  Nos.  EL89-7-000  and  FA8e-«3-003] 

Take  notice  tJiat  on  December  13, 
1991.  Louisiana  Power  &  Light  Company 
(LP&L)  tendered  for  filing  its  compliance 
refund  report  pursuant  to  the 
Commission's  Opinion  No.  366  issued  on 
October  24. 1991  in  the  above-referenced 
dockets. 

Comment  date:  January  21, 1992.  in 
accordance  with  Standard  Para^aph  E 
at  the  end  of  this  notice. 

24.  Iowa  Public  Service  Company 
January  a,  1992. 
JOocket  So.  ER91-e8»-000j 

Take  notice  that  on  December  27. 
1991,  Iowa  Public  Service  Company 
(IPSJ  tendered  for  filing  a  second 
amendment  to  the  filing  an  executed 
Transmission  Service  Agreement 
whereby  Iowa  Public  Service  Company 
(IPS)  will  provide  Cedar  Falls  Utilities 
(CFU)  with  transmission  service, 
commencing  January  1, 1985,  for  CFU'a 
share  of  power  and  energy  from  George 
Neal  Generating  Station  Unit  No.  4.  This 
second  amendment  provides  additional 
cost  support  for  the  transmission  service 
fee. 

Section  2  of  the  Transmission  Service 
Agreement  provides  that  the 
transmtsaion  service  fee  shall  be 
reviewed  and  adjusted  annually,  if 
necessary,  it  is  IPS'  intent  to  aimually 
filed  with  FERC  any  changes  to  the 
aervice  fee  accompanied  by  appropriate 
costaupport 

IPS  respectfully  requests  a  waiver  of 
the  Comaoissioa's  rules  so  that  the 
Tranamiacion  Service  Agreement  may 


be  approved  retroactive  to  January  1, 
1985. 

IPS  states  that  copies  of  this  filing 
were  served  on  Cedar  Falls  Utilities  and 
the  Iowa  Utilities  Board. 

Comment  date:  January  21. 1992,  in 
accordance  with  Standard  Peiragraph  E 
at  the  end  of  this  notice. 

25.  Central  Vermoat  Public  Service 
Corporation 

January  6, 1992. 

(Docket  No.  ER92-237-000] 

Take  notice  that  on  December  13. 
1991.  Central  Vermont  Public  Service 
Corporation  tendered  for  filing  a  Notice 
of  Termination  of  Rate  Schedule  FERC 
No.  156. 

Comment  date:  January  21, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Southwestern  Power  Administration 

January  6. 1992. 

[Docket  No.  ER92-227-000] 

Take  notice  that  on  December  16. 
1991.  Southwestern  Power 
Administration  (SWEPCO)  tendered  for 
filing  a  Notice  of  Cancellation  of  its 
Western  Systems  Power  Pool 
Experimental  Sales  Benefits  Credit 
Rider  pursuant  to  35.15  (18  CFR  35.15J  of 
the  Commission's  regulations. 

Comment  date:  Janutiry  21, 1992.  in 
accordance  with  Staiuiard  Paragra)^  E 
at  the  end  of  this  notice. 

27.  Florida  Power  Corporation 

January  6. 1992. 

[Docket  No.  ERaZ-18S-O0O] 

Take  notice  that  on  December  18, 
1991,  Florida  Power  Corporation  (Florida 
Power)  filed  a  letter  in  which  it  amended 
its  filing  in  this  docket  made  November 
12. 1991  as  amended  December  4. 1991. 
In  that  letter  Florida  Power  (1)  answered 
questions  by  the  Staff  regarding  two 
agreements  filed  in  this  docket  on 
November  12, 1991,  (2)  requested  that  an 
amendment  to  an  earlier  agreement 
already  on  file  with  the  Commission  be 
allowed  to  become  effective  as  of  tiie 
effective  date  of  the  earlier  agreement 
and  (3)  corrected  an  error  in  the 
November  12. 1991  filing. 

Comment  date:  January  21, 1992,  ie 
accordance  with  Standard  Para^apli  E 
at  the  end  of  this  notice. 

28.  PadfiCorp  Electric  Operations 

January  B,  1992. 

[Docket  Na  0192-228-000] 

Take  notice  that  PacifiCorp  Electric 
Operations  (PacifiCorp),  on  December 
18, 1991,  tendered  for  filing.  Revision  9 
to  Exhibit  B  (effective  October  1, 1991) 
to  the  May  29, 1981  Transmission 


Agreement  (PacifiCorp  Rate  Schedule 
FERC  No.  213),  between  PacifiCorp. 
Deseret  Generation  ft  Transmission 
Cooperative  (Deseret)  and  Bridger 
Valley  Electric  Association.  Inc.  (Bridger 
Vailcy). 

Exhibit  B  to  the  Transmission 
Agreement  is  revised  annually  in 
accordance  with  article  12  (ii)  of  the 
Transmission  Agreement,  and  specifies 
the  projected  maximum  integrated 
demand  with  Deseret  desires  to  have 
transmitted  to  Bridger  Valley  for  a  four 
year  rolling  period. 

PacifiCorp  respectfully  requests,  the 
Commission's  Rules  and  Regulations, 
that  a  waiver  of  fwior  notice  be  granted 
that  an  effective  date  of  October  1, 1991 
be  assigned,  this  date  being  consistent 
with  provisions  of  article  12  (ii)  of  the 
Transmission  Agreement. 

Copies  of  this  filing  were  supplied  to 
Deseret,  Bridger  Valley  and  the 
Wyoming  Public  Seni'ice  Commission. 

Comment  date:  January  21. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Padiic  Gas  and  Electric  Company 

January  &  1992. 

[Docket  No.  ER92-229-a»J 

Take  notice  that  on  December  18, 
1991,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  (1)  an 
ai^^ement  entitled  "Special  Facilities 
Agreement  for  Protective  Equipment  On 
Lines  Leading  To  Donner  Summit" 
(Special  Facilities  Agreement),  between 
Sierra  Pacific  Power  Company  (Sierra) 
and  PG&E  and  (2)  Amendment  No.  1  to 
the  aforementioned  Special  Facilities. 

The  Special  Facilities  Agreement 
pertains  to  the  rate,  terms,  and 
conditions  under  which  PG&E  will  own. 
operate,  and  maintain  the  facilities 
specially  installed  in  order  to  maintain 
transfer  capability  to  Sierra.  Under  the 
Special  Facilities  Agreement,  PGftE 
charges  Sierra  a  customer  advance  and 
a  monthly  Cost  of  Ownership  Rate, 
equal  to  the  Cost  of  Ownership  Rate  for 
Transmission-level.  Customer-financed 
facilities  filed  with  the  California  Public 
Utilities  Commission  (CPUC)  pursuant 
to  Electric  Rule  2.  The  Cost  of 
Ownership  Rate  is  expressed  as  a 
monthly  percentage  of  the  installed  cost 
of  the  facilities.  ^ 

PG&E  has  also  requested  to  be 
allowed  automatic  rate  adjustments 
whenever  the  CPUC  authorizes  a  new 
Electric  Rule  2  Cost  of  Ownership  Rate 

Copies  of  this  filing  have  been  served 
upon  Sierra  and  the  CPUC. 

Comment  date:  January  21. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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30.  The  Washington  Water  Poiww 
Company 

January  6. 1992.  • 

[Docket  No.  ER92-96-000] 

Take  notice  that  on  December  20, 
1991,  The  Washington  Water  Power 
Company  (WWP)  tendered  for  filing  an 
Amendment  to  its  FERC  Electric  Tariff 
Volume  No.  4.  WWP  states  that  the 
purpose  of  the  amendment  is  to  make 
changes  requested  by  Commission  staff. 
In  addition,  WWP  renewed  its  request 
for  a  waiver  of  the  sixty  (60)  day  notice 
requirement  so  that  the  Tariff  may 
become  effective  on  November  1, 1891. 

A  copy  of  the  filing  was  mailed  to 
Portland  General  Electric. 

Comment  date:  January  21, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Puget  Sound  Power  ft  Light 
Company 

January  6, 1992. 

[Docket  No.  ER91-514-000] 

Take  notice  that  Puget  Sound  Power  & 
Light  Company  (Puget)  on  December  20. 
1991  tendered  an  amendment  to  its  rate 
filing  in  the  above  proceeding. 

Copies  of  the  amendment  to  filing 
were  served  upon  Bonneville  Power 
Administration. 

Comment  date:  January  21, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Puget  Sound  Power  ft  Light 
Company 

January  B,  1992. 

(Docket  No.  ER91-512-000J 

Take  notice  that  Puget  Sound  Power  & 
Light^ompany  (Paget)  on  December  20, 
1991  tendered  an  amendment  to  its  rate 
filing  in  the  above  proceeding. 

Copies  of  the  amendment  to  filing 
were  served  upon  Bonneville  Power 
Administration. 

Comment  date:  January  21, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Puget  Sound  JPower  ft  Light 
Company 

January  6, 1992. 

[Docket  No.  ER91-517-Oeo) 

Take  notice  that  Puget  Sound  Power  ft 
Light  Company  (Puget)  on  December  20, 
1991  tendered  an  amendment  to  its  rate 
filing  in  the  above  proceeding. 

Copies  of  the  amendment  to  filing 
were  served  upon  Bonneville  Power 
Administration. 

Comment  date:  Januaiy  21, 39BZ,  in 
accordance  with  Standard  Paragraph's 
at  the  end  of:tiii8>notice. 


34.  Puget  Sound  Powiar  ft  Ujtht 
Company 

Januaiy  0,1992. 

[Docket  No.  ER91-52a-000] 

T«^e  notice  that  Puget  Bound  Power  ft 
Light  Company  (Puget)  on  December  20, 
1991  tendered  an  amendment  to  its  rate 
filing  in  the  above  proceeding. 

The  amendment  to  filing,  among  other 
things,  corrects  the  revenue  impact  of 
the  rate  filing.  The  proposed  change  in 
rates  would  increase  revenue  from 
jurisdictional  service  under  this 
schedule  from  $3,547  for  the  twelve 
months  prior  to  July  31. 1988  to  $52,893 
for  the  twelve  months  immediately 
thereafter. 

Copies  of  the  amendment  to  filing 
were  served  upon  Bonneville  Power 
Administration. 

Comment  date:  January  21, 1992,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Puget  Sound  Poiver  ft  Light 
Company 

January  6, 1992. 

(Docket  No.  ER91-S13-000I 

Take  notice  that  Puget  Sound  Power  ft 
Light  Company  (Puget)  on  December  20, 
1991  tendered  an  amendment  to  Its  rate 
filing  in  the  above  proceeding. 

Copies  of  the  amendment  to  filing 
were  served  upon  Bonneville  Power 
Administration. 

Comment  date:  January  21. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Pugflt  Sound  Power  ft  light 
Company 

January  6, 1992. 

[Docket  No.  ER91-51S-0001 

Take  notice  that  Puget  Sound  Power  ft 
Light  Company  (Puget)  on  December  20, 
1991  tendered  an  amendment  to  its  rate 
filing  in  the  above  proceeding. 

Copies  of  the  amendment  to  filing 
were  served  upon  Bonneville  Power 
Administration. 

Comment  date:  January  21. 1992,  in 
accordance  virith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Puget  Sound  Power  ft  Light 
Company 

January  e,  1992. 

[Docket  No.  ER91-6ie-O00j 

-Take  notice  that  Puget  Sound  Power  ft 
Light  Company 4Puget)  on  December  20, 
1991  tendered  an  amendment  to  its  rate 
filing  in  the  above  proceeding. 

Copies  xif  the  amendment  to  filing 
were  served  upon  Boimeville  Power 
Administration. 


.C^ynmen/x/ote;  January  ZL,  19BZ,  in 
accordance  «rtth:Standard  Paragraph  E 
end  of  this  notice. 

SB.  Canal  Electric  Company 

Januaiy  6. 1992. 

[Docket  No.  BR90-2«&-0(M] 

Take  notice  that  on  December  20, 

1991,  Canal  Electric  (Canal)  submitted 
for  filing  its  compliance  report  pursuant 
to  the  Commission's  letter  order  dated 
November  13, 1991. 

Copies  of  the  tendered  for  filing  have 
been  served  by  Canal  upon  the 
Commission's  staff,  the  Massachusetts 
Attorney  General  the  Town  of  Belmont 
and  the  Department  of  Public  Utilities. 

Comment  date:  January  21, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Allegheny  Generating  Company 

January  6, 1992. 

(Docket  No.  ER92-242-<nO] 

Take  notice  that  on  December  24, 
1991,  Allegheny  Generating  Company 
(AGC)  tendered  for  filing  a  proposed 
change  in  its  FERC  Rate  Schedule  No.  1. 
The  proposed  change  neither  increases 
nor  decreases  AGC's  rates,  llie 
proposed  effective  date  for  the  rate 
change  is  March  1, 1992. 

The  proposed  change  is  to  continue 
the  return  on  common  equity  as  last 
established  in  a  rate  settlement 
agreement  which  requires  AGC  to  file 
its  cost-of-service  formula  rate  on  or 
before  Decend)er  31, 1981. 

Copies  of  the  filing  have  been  served 
upon  the  jurisdictional  customers,  the 
Maryland  Service  Conmiission,  the 
Public  Utilities  Commission  of  Ohio,  the 
Pennsylvania  Public  UtiUty  Commission, 
the  State  Corporation  Commission  of 
Virginia,  and  the  West  Virginia  Public 
Service  Commission,  and  upon  all  other 
parties  that  participated  in  settlement 
agreement  at  Docket  Nos.  ER88-553-000 
and  EL8fr-8-000. 

Comment  date:  January  21, 1982.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Montaup  Electric  Company.  Newport 
fiectric  Corporation 

Januaiy  6,1992. 

[Docket  No.  ER91-d01-«»] 

Take  notice  that  on  December  20, 
1991,  Montaup  Electric  Company 
(Montaup)  Bled  an  amendment  to  the 
rate  schedule  and  fuel  clause  revision 
filed  in  this  docket.  The  amendment  to 
the  rate  schedule  allocates  energy 
affiliation  savings  even^r  between 
Montaup  and  Newport  Electric 
Corporation  (Newport)  based  on  tiie 
Staff's  method  for  servioe  since  May  1. 
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1900.  and  the  fuel  clause  revision  flows 
Montaup's  50%  share  through  to  M-rate 
customers 

Montaup  and  Newport  request  waiver 
of  the  notice  requirement  in  order  to 
place  the  rate  schedule  and  fuel  revision 
in  effect  on  May  1. 1990.  The  waiver  •& 
necessary  as  to  the  rate  schedule  in 
order  to  provide  for  a  method  of 
allocation  to  cover  the  period  since  the 
savings  commenced  and  as  to  the  fuel 
clause  revision  so  that  there  will  be  a 
rate  schedule  on  file  to  permit 
Montaup's  M-rate  customers  to  share  in 
the  affiliation  savings  realized  over  that 
period.  Montaup's  request  for  waiver 
reflects  the  Staffs  position  that  the  Staff 
method  of  allocation  must  be  made 
effective  as  of  May  1. 1990.  Billing 
adjustments  to  Newport  and  M-rate 
customers  will  be  made  in  the  billing 
month  following  the  Commission's 
acceptance  of  the  filing  in  order  to 
conform  past  billings  to  that  filing  as 
effective  from  that  date. 

Comment  date:  January  21, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  such  motions  or 
protests  should  be  Bled  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheO. 
Secretary. 
(FR  Doc.  92-861  Filed  1-13-92;  8:45  am) 
MLUNO  COOC  (717-01-11 

[Docket  No.  JO92-02508T  Texas-47] 

State  of  Texas;  NGPA  Detennination 
by  Jurisdictional  Agency  Designating 
Tight  Formation 


January  8. 1992. 

Take  notice  that  on  December  23, 
1991,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
i  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Wilcox  Formation 


underlying  a  portion  of  McMullen 
County.  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
The  area  of  application  is  located  in  the 
southeast  comer  of  McMullen  County, 
within  Railroad  Commission  District  1 
and  includes  the  following  surveys: 
All  of  the  LE.H.  Spaulding  A-911 

Survey,  Section  80 
The  south  half  of  the  Seale  &  Morris  A- 

438  Survey,  Section  15 
The  north  half  of  the  Alfred  Spaulding 

A-917  Survey,  Section  54 

The  notice  of  determination  also 
contains  Texas*  findings  that  the 
referenced  portion  of  the  Wilcox 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Loia  D.  Cashell, 
Secretary. 
(FR  Doc.  92-863  Filed  1-13-92;  8:45  am) 

MLUNG  CODE  6717-01-M 


[Docket  No.  JD92-02505T  Texas-IS 
AcMitkMia] 

State  of  Texas;  NGPA  Determination 
by  Jurisdictional  Agency  Designating 
Tigtit  Formation 

January  8, 1992.  , 

Take  notice  that  on  December  23, 
1991,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  detennination  pursuant  to 
§  271.703(cj(3)  of  the  Commission's 
regulations,  that  portions  of  the 
Vicksburg  Formation  underlying  a 
portion  of  Hidalgo  County  qualify  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  designated  area  includes 
approximately  15,100  acres  in  portions 
of  "San  Ramon"  Juan  Farias  Grant  A-62 
and  "Santa  Anita"  Manuel  Gomez  Grant 
A-63.  The  area  is  within  Railroad 
Commission  District  4  and  includes  the 
Vicksburg  J  through  Y  sandstones. 
The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Vicksburg 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 


The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  IS 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 

Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  92-862  Filed  1-13-92;  &45  am) 

BtUJNO  COOE  S?^-^-!! 


[Docket  Na  JD92-O2506T  Tex8S-48] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Fonnatton 

January  8, 1992. 

Take  notice  that  on  December  23, 
1991,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
.notice  of  determination  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Wilcox  Formation 
underlying  certain  portions  of  Duval 
County,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The 
designated  area  includes  approximately  ^ 
8.100  acres  in  the  Rosita,  N.W.  Field  in 
massive  Upper  Wilcox  W,  X  and  Y 
sands  in  Duval  County  and  consists  of 
the  acreage  listed  in  the  attached 
appendix. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Wilcox 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  apphcation  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in* 
accordance  with  18  CFR  275.203  and 
275.204;  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 

Lois  D.  CastieU, 

Secretary. 

Appendix 

Wilcox  W,  X  and  Y  sands  in  the  Rosita. 
N.W.  Field,  Wilcox  Formation  in  Duval 
County  Texas.  Railroad  Commission  District  4 
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[FR  Doc.  92-a84  Filed  1-1>42;  8:45  aril] 
BHJJNQ  CODE  triT-Ot-H 

[Docktt  No.  RP92-«»-«00] 

Atgenquin  6m  Transmission 
Company;  Propaoad  Changas  in  FERC 
GasTartff 

January  7, 1992. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  January  3, 1992,  IRled  proposed 
changes  in  its  FERC  Gas  Tariff,  'Hiird 
Revised  Volume  No.  1,  as  set  fortii  in  the 
revised  tariff  sheets: 

Proposed  To  Be  Effective  Februarys,  1092 

Second  Revised  Sheet  No.  408 
Second  Revised  Sheet  No.  437 
Second  Revised  Sfaeet'Mo.  438 
First  Revised  Sheet  No.  439 
Second  Revised  Sheet  No,  667 
Second  Revised  Sheet  No.  668 
First  Revised  Sheet  No.  669 

Algonquin  states  ihatit  is  making  the 
instant  filing  to  comply  with  the  "on 
behalf  of'  definition  established  in  the 
Commission's  Order  No.  537,  Final  Rule 
on  Transportation  Under  section  311  of 
the  Natural  Gas  Policy  Act  of  1978  in 
Docket  No.  RM90-7-000,  issued 
September  20, 1001. 

Under  the  revised  i  284.102  of  tiie 
Commission's  Regulations,  interstate 
pipehnes  may  provide  transportation  on 
behalf  of  a  local  distribution  company  or 
intrastate  pipeline,  if  tiie  local 
distribution  company  or  intrastate 
pipeline  (1)  has  physical  custody  of  and 
transport  the  natural  gas  at  some  point 
during  the  transaction;  (2)  holds  title  to 
the  natural  gas  at  some  point  for  the 
purpose  related  to  its  status  and 
function  as  an  intraatate  pipeline  or 
local  distribution  company;  (3)  the  gas  is 
delivered  to  a  customer  that  is  located 
within  the  local  distribution  company's 
service  area  and  the  transportation  is 
being  provided  on  its  behalf;  or  (4)  the 
gas  is  delivered  to  a  customer  tiiat  is 
physioally  able  toreceive  direct 
deliveries  of  ^s  from  the  intradate 
pipeline  and  tfae^tranaportation'is  beii^ 
providadm  it»  behalf. 


Algonquin  not«s:that  copies  of  this 
filing  were  served  upon  each  afiected 
party  and  interested  state  comnuasions. 

AqyilieEson  desiring  to  be-heaid  or  to 
protest  said  filing  ahould  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  82S 
North  :Capitol  Street,  NE^  Washington, 
DC  20428.in.accordance  with  H  38S.2M 
and  att^l  of  the  Commission's  Rules 
and  RagulatuniB.  All  such  motions  or 
pratssts  should  be.filed  on  or  before 
January  14. 1902.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
tak«n'.but'will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  nution  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois'D.  CasMl, 
Secretary. 
{FR  Doc.  92-856  Tiled  1-13-92;  8:45  am] 

BtUlNQ  CODE  6717-«1-« 


[Docket  Na  RP92-7S-000] 

ANR'Ptpanna  Co^  Proposad  Chsngas 
In  FERC  GasTartff 

Januiy7,'MB2. 

Take  notitfrthat  ANR  Pipeline 
Company  ("ANR"),  on  January  3,11102. 
tendered  for  filing  as  part  of  Original 
Volume  No.  1-A  of  its  FERC  Gas  Tariff, 
six  copies  the  following  tariff  sheets: 

Fifth  Revised  Sheet  No.  135 
SecondRevised  Sheet  No.  136  '     ^ 
Second  Revised  Sheet  No.  13eA 
Third  Revised  Sheet  No.  136B 
First  Revised  Sheet  No.  138C 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  in 
compliance  with  Order  No.  S37.  which 
requires  certification  that  transportation 
of  natural  gas  on  behalf  of  an  intrastate 
pipeline  or  local  distribution  company 
meets  ifae  requirements  oft  2M.l02(d)  of 
the  Commission's  regulations,  as  revised 
in  the  Final  Order.  ANR  has  requested 
that  the  Commission  accept  the 
tendered  tariff  sheets  to  become 
effective  February  2, 1902. 

ANR  states  that  all  of  its  Volume  No. 
1-A  customers  and  interested  State 
Commissions  have  been  apprised  of  this 
filing. 

^y  person  desiring  to  be  heard  or  to 
protest  said  filing  should  iile  a  motion  to 
intervene  or  protest  with  ^ 
Commission,  6KN.  Capitol  Street,  NE.. 
Washington,  DC  20426  by  January  M. 
IVZ,  in  accordance  with  rules  211  and 
2M  of  the  Commission's  Rules^f 
Practice  oi^  ftooedure  16  CFR  365.211. 


385.214.  Protests 'Will  be  considered  by 
the  Commission  in  determiniitg  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  pasty  must  file  a  motion  to 
intervene.  Gopies  of  this  application  are 
on  file  with  theCommission  and  are 
available  for  public  inspection. 
LoisD.GMML 
Secretary. 

(FR  Doc.  92-858  Filed  1-13-92: 8:45  am] 
MtuNQ  cooc  srir-ova 


(Dockat4lo. 


) 


CNQ  Tranamiaalon  Cofponrtlon; 
Pioposadrhangsa  In  PERC  Qas  Tariff 

Januaiy  B.  1802. 

Take  noticelhat  on  December  31, 
1991,  CNC  Transmission  Corporation 
(CNG).  tendered  for  filmg  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheet,  with  a 
proposed  effective  date  of  January  1, 
1902: 
Fifth  Revised  Sheet  No.  38 

CNG  States  that  the  purpose  of  the 
filmg  is  to  submit  a  tariff  sheet  that  CNG 
inadvertently  omitted  from  its  filing  of 
November  27. 1991  In  the  above 
referenced  dod^et  «s  dnwrtedby  the 
Secretary's  letter  dated  December  28. 
1991.  CNG  states  that  the  tariff  sheet 
reflects  the  reduction  of  CNG's  take-or- 
pay  surcharge,  as  supported  by 
workpapers  originally  filed  as  Exhibit  A 
to  the  November  27. 1991  filing. 

CNG  states  that  copies  of  the  filing 
were  served  iipon.C24G's  customers  as 
well  as  interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Conunission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  15, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  arc  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
iD. 


Secretary. 

(FR  Dec  fB-aT^Ftted  1-13-92: 8:46  am) 
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[Docket  Na  TA91-1-24-0041 

Equttrans,  Inc.;  Proposed  Change  In 
FERC  Gas  Tariff  I 

January  7, 1992. 

Take  notice  that  Equitrans,  Inc. 
("Equitrans;')  on  October  22, 1991, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
("Commission")  the  following  tariff 
sheet  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  effective  September  1, 
1991: 

Alternate  2nd  Substitute  19  Revised  Sheet 
No.  34 

Equitrans  states  that  the  foregoing  is 
being  Hied  in  compliance  with  the 
Commission's  June  25, 1991  Order  in 
Docket  No.  RP90-70-000,  57  FERC 
1 61,134.  The  Order  directed  Equitrans  to 
exclude  the  winter  requirement  quantity 
charge  from  the  maximum  winter  rate 
for  its  intemiptible  sales  service. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

AAy  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  §S  365.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  14, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persons  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Parties 
that  have  already  intervened  in  this 
proceeding  need  not  file  another  motion 
to  intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  92-653  Filed  1-13-92;  8:45  am] 

SiUHM  COOE  S717-01-M 


{Docket  No.  RP92-7S-000] 

National  Fuel  Gas  Supply  Corporation; 
Petition  To  Waive  Tariff  Provision 

January  7, 1992. 

Take  notice  that  on  January  3, 1992 
National  Fuel  Gas  Supply  Corporation 
("National"]  filed  a  Petition  For  Waiver 
of  a  provision  of  Rate  Schedule  IT. 

The  proposed  effective  date  of  the 
waiver  is  January  31, 1992. 


National  requests  a  waiver  of 
subsection  4.5  of  National's  IT  Rate 
Schedule  as  necessary  to  prevent 
automatic  reductions  of  IT  Shippers' 
Maximum  Daily  Transportation 
Quantities  ("MDTQ"),  until  December 
31, 1992. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.211 
and  385.214.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  14, 
1992.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  ta 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  Casliell, 
Secretary. 
[FR  Doc.  92-855  Filed  1-13-92;  8:45  am] 

BIUJNO  COOE  (717-01-11 


[Docket  No.  RP92-79-000] 

Northern  Border  Pipeline  Company; 
Compliance  Filing  Pursuant  to  Order 
No.  537 

January  7, 1992.  • 

Take  notice  that  on  January  3, 1992, 
Northern  Border  Pipeline  Company 
(Northern  Border]  tendered  for  filing  the 
following  tariff  sheets  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 

Original  Sheet  Number  2S5A 
First  Revised  Sheet  N6.  259 

Northern  Border  requests  that  these 
tariff  sheets  be  made  effective  on 
February  3. 1992. 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  revise  the 
Transportation  Service  Request  portion 
of  the  General  Terms  and  Conditions 
section  to  show  that  Northern  Border 
requires,  prior  to  initiation  of  service, 
certification  from  its  shippers  as  to  the 
validity  of  its  section  311  transportation, 
requires  certification  from  any  non- 
transporting,  non-title  holding  LDC 
involved  in  §  284.102(d)(3) 
transportation,  and  requires  a  Shipper 
requesting  transportation  pursuant  to 
§  284.223  to  indicate  if  the  transaction 
requires  Northern  Border  to  notify  a 
local  distribution  company  and  related 
regulatory  agency. 

Northern  Border  states  that  it  is  filing 
the  tariff  change  in  compliance  with  the 
Commission  Order  dated  September  20. 


1991  in  Docket  No.  RM9a-7r000;  Order 
No.  537. 

Northern  Border  states  that  it  has 
served  a  copy  of  the  filing  upon  all  of  its 
contracted  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
365.214  and  385.211  of  the  Commission's 
Rules  of  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  14, 1992.  Protests  will  be, 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casliell. 
Secretary. 
[FR  Doc.  92-857  Filed  1-13-92;  8:45  amj 

anjJNQ  COOE  «717-01-« 


[Docket  Nos.  TF92-1-59-000  and  TA92-1- 
5»^)02] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

January  7, 1992. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern),  on  December 
31, 1991,  tendered  for  filing  changes  in 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1  and  Original  Volume  No. 
2. 

Northern  states  that  it  is  filing  the 
revised  tariff  sheets  to  adjust  its  Base  * 
Average  Gas  Purchase  Cost  in 
accordance  with  the  PGA  filing 
requirements  codified  by  the 
Commission's  Order  Nos.  483  and  483- 
A.  Northern  states  that  the  instant  filing 
reflects  a  Base  Average  Gas  Purchase' 
Cost  of  $2.1859  per  MMBtu  be  effective 
January  1,  through  January  31, 1992. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
jurisdictional  sales  customers  and  i 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  14, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taker),  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CashelU 

Secretary. 

|FR  Doc.  92-660  Filed  1-13-82;  8:45  am] 

BILUNQ  CODE  SriT-OI-M 

[Docket  Nos.  Ct92-19-O00,  et  al.] 

PanCanadian  Petroleum  Company,  et 
al.;  Natural  Gat  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PanCanadian  Petroleum  Company 

(Docket  No.  CI92-19-000] 
January  3. 1992. 

Take  notice  that  on  December  27, 
1991.  PanCanadian  Petroleum  Company 
(PanCanadian)  of  P.O.  Box  2850, 
Calgary.  Alberta.  Canada  T2P  2S5.filed 
an  application  pursuant  to  sections  4 
and  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  authorizing  sales  for 
resale  in  interstate  commerce  of  natural 
gas  subject  to  the  Commission's  NGA 
jurisdiction,  including  imported  gas  and 
liquefied  natiual  gas.  and  gas  purchased 
under  any  existing  or  subsequently 
approved  pipeline  blanket  certiRcate 
authorizing  interruptible  sales  for  resale 
of  surplus  system  supply  (ISS  gas),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  aate:  January  24, 1992,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

2.  Tenaska  Marketing  Ventures 

[Docket  No.  q92-lB-000] . 
January  3, 1992. 

Take  notice  that  on  December  26, 
1991,  Tenaska  Marketing  Ventures 
(Tenaska  Marketing)  of  11235  Davenport 
Street,  Omaha.  Nebraska  68154,  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
an  unlimited-term  blanket  certificate 
with  pregranted  abandonment 
authorizing  sales  for  resale  in  interstate 
commerce  without  rate  restriction  of 
natural  gas  subject  to  the  Commission's 
NGA  jurisdiction,  including  imported 
gas  and  liquefied  natural  gas,  gas 
purchased  under  any  existing  or 
subsequently  approved  pipeline  blanket 
certificate  authorizing  interruptible  sales 


for  resale  of  surplus  system  supply  (ISS 
gas),  and  gas  purchased  from  non-first 
sellers  including  intrastate  pipehnes  and 
local  distribution  companies,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Comment  date:  January  24, 1992,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

3.  Panda  Resources,  Inc. 


[Docket  No.  CP92-271-000]     ~ 
January  6. 1992. 

Take  notice  that  on  December  27, 
1991,  Panda  Resources,  Inc.  (Panda), 
4200  East  Skelly  Drive,  Tulsa,  Oklahoma 
74135.  filed  in  Docket  No.  CP92-271-000 
a  petition  pursuant  to  Rule  207  of  the     _ 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207)  for  a 
declaratory  order  that  the  facilities  of. 
and  services  performed  by  the  Baca 
County  Gathering  System  would  be 
exempt  from  the  jurisdiction  of  the 
Commission  under  Section  1(b)  of  the 
Natural  Gas  Act. 

Panda  states  that  the  facilities  that 
make  up  the  Baca  County  Gathering 
system  and  the  services  provided 
thereby  constitute  the  gathering  of 
natural  gas.  Panda  states  further  that 
Panda's  petition  is  the  companion  to  the 
application  filed  by  Panhandle  Eastern 
Pipe  Line  Company  on  December  11. 
1991.  and  now  pending  in  Docket  No. 
CP92-229-000,  to  abandon  the  system 
and  the  services  performed  therewith. 

It  is  stated  that  the  system  is  located 
in  Baca  County,  Colorado  and  Morton 
County.  Kansas. 

Comment  date:  January  27, 1992.  in 
accordance  with  Hrst  subparagraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

4.  Transcontinental  Ga^  Pipe  Line 
Corporation 

(Docket  No.  CP92-25&-000] 
January  6. 1992. 

Take  notice  that  on  December  18. 
1991.  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP92-256-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act.  as  amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  an  order  permitting  and  approving 
abandonment  of  certain  firm  gas 
transportation  services  to  United  Gas 
Pipe  Line  Company  (United),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  nie  with  the  Commission  and  open  to 
public  inspection. 

In  such  application.  Transco  states 
that  it  entered  into  several  service 


agreements  with  United,  providing  for 
the  transportation  of  natural  gas  for 
United.  The  application  lists  the  Rate 
Schedules  proposed  to  be  abandoned 
and  states  that  the  primary  term  of  each 
service  agreement  has  expired.  Transco 
states  that  pursuant  to  the  service 
agreements.  United  is  no  longer 
obligated  to  receive  service  from 
Transco  under  these  Rate  Schedules. 
Furthermore,  Transco  has  not  provided 
service  to  United  under  such  Rate 
Schedules  since  the  proposed 
abandonment  date  of  each  Rate 
Schedule.  Transco  and  United  have 
reached  an  agreement  with  respect  to  all 
the  Rate  Schedules  proposed  to  be 
abandoned  wherein  United  supports  the 
instant  filing.  Transco  now  seeks 
authorization  to  abandon  each  Rate 
Schedule  as  stated  below  and,  set  forth 
in  Exhibit  A  of  the  application  effective 
on  the  expiration  date  of  each 
representative  agreement. 


Rate  scheduto 

Certification 

Expiration 
data 

x-226 

X-24r> 

CP80-217 
CP83-81 
CP7S-178 
CP7$-«66 

07/24/90 
03/11/90 

X-200 

X-179    

07/06/89 
01/26/90 

No  facilities  are  proposed  to  be 
abandoned  by  the  instant  application, 
and  no  service  to  any  of  Transco's  other 
customers  will  be  terminated  because  of 
the  abandonment  requested  in  the 
application. 

Transco  requests  that  the 
intermediate  decision  procedure  be 
omitted  and  waives  oral  hearing  and 
opportunity  for  filing  exceptions  to  the 
decision  of  the  Commission. 

Comment  date:  January  27, 199Z  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP92-265-000J 
January  6. 1992. 

Take  notice  that  on  December  26, 
1991.  Colorado  Interstate  Gas  Company 
(CIG).  Post  Office  Box  1087.  Colorado 
Springs.  Colorado  80944.  filed  in  Docket 
No.  CP92-265-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  abandon  a  sale  of  natural 
gas  to  Northwest  Pipeline  Corporation 
(Northwest),  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  public 
inspection. 

It  is  stated  that  Northwest  was 
authorized  in  Docket  No.  CP79-294  to 
transport  up  to  4,000  Mcf  per  day  of 
natural  gas  for  CIG  and  that  CIG  was 
authorized  in  Docket  No.  CP79-270  to 
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sell  up  to  25  percoit  of  the  gaa  to 
Northwest  It  is  asserted  that  the  sale 
and  transportation  services  were  carried 
out  under  the  terms  of  a  Gas  Gathering 
and  Transportation  Agreement  signed 
by  CIG  and  Northwest  and  dated 
February  28, 1979  and  on  file  as  CIG's 
Rate  Schedule  X-34  and  Northwest's 
Rate  Schedule  X-64.  It  is  further 
asserted  that  CIG  and  Northwest  have 
signed  a  letter  agreement  dated  June  30, 
1991,  agreeing  to  terminate  the  Gaa 
Gathering  and  Transportation 
Agreement.  It  is  explained  that  no 
facilities  would  be  abandoned  in 
conjunction  with  the  proposed 
abandonment  of  service. 

Comment  date:  January  27, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Kem  River  Gas  Traasmission 
Company 

[Docket  No.  CP92-267-0001 
January  6. 1992. 

Take  notice  that  on  December  24, 
1991,  Kem  River  Gas  Transmission 
Company  (Kem  River).  P.O.  Box  2511, 
Houston,  Texas  77252.  filed  in  Docket 
No.  CP92-267-000,  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  sales  tap  and 
related  facilities  under  Kem  River's 
blanket  certificate  issued  in  Docket  No. 
CP89-2048-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Kem  River  stales  that  proposed  tap 
and  related  fadhties  would  enable  it  to 
deliver  natural  gas  to  Mobil  Natiiral 
Gas,  Inc.  (Mobil),  Nevada  Cogeneration 
Associates  #1  (NCAl),  Nevada 
Cogeneration  Associates  «2  (NCA2), 
Bonneville- Yuma  Corporation  (B-Y)  and 
Chevron  USA,  Inc.  (Chevron).  Kem 
River  further  states  that  pursuant  to 
separate  transportation  service 
agreements  between  Kem  River  and 
Chevron,  NCAl.  NCAZ  B-Y  and  Mobil. 
Kern  River  would  deliver  natural  gas  for 
such  parties  individual  accounts  to  a 
point  on  the  transmission  facilities  of 
Pacific  Gas  &  F.iectric  Company  (PG&E) 
at  PGAE's  Hinkley  Compressor  Station 
in  San  Bernardino  County,  California.  It 
is  indicated  that  the  delivery  facilities 
would  consist  of  a  tap  and 
approximately  6,000  feet  of  pipeline 
'  extending  from  the  tap  to  a  new 
measurement  station  to  be  located 
adjacent  to  the  Hinkley  Compressor 
Station.  Kem  River  states  that  the 
facilities  would  have  a  design  delivery 
volume  of  954X)0  Mcf  pelt  day. 


Comment  t/ote.- February  2a  1992,  in 
accordance  with  Standard  Paragr^h  G 
at  the  end  of  thia  notice. 

Standard  Paragraphs    , 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
niing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  AU  protests 
filed  with  the  Commission  wall  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,^  if  the 
Commission  on  its  own  review  of  the 
m.atter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Standard  Paragrapn 

].  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC  ' 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214).  All 
protests  fiied  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  oOierwise  advised,  it  will  be 
uimecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  CasheO, 
Secretary. 

[FR  Doc.  92-850  Filed  1-13-S2;  8:45  am) 
RUJNO  COW  f717-«t-« 


(Dockat  No.  RP92-84-000] 

Panhandle  Eastern  Pipe  Une 
Company;  Proposed  Changes  In  FERC 
Gas  Tariff 

January  8, 1992. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
January  8, 1992,  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 

Third  Revised  Sheet  No.  32-AN 
Second  Revised  Sheet  No.  32-BR 

Panhandle  states  that  the  proposed 
changes  herein  which  are  being  filed  in 
compliance  with  the  Commission's  Final 
Rule  in  Order  No.  537,  issued  September 
20, 1991  in  DockefNo.  RM90-7-000,  et 
al.,  reflect  a  new  provision  to  section  6.9 
of  Rate  Schedules  PT-InterruptiWe  and 
PT-Firm  to  require  that  shippers 
requesting  transportation  service  to 
provide  information  to  verify  that  the 
requested  service  complies  with  subpart 
B  of  part  284  of  the  Regulations. 

Panhandle  respectfully  requests  any 
waiver  of  the  Commission's  Regulations 
necessary  to  allow  these  proposed  tariff 
sheets  to  become  effective  January  6, 
1992. 

Panhandle  states  that  copies  of  its 
filing  have  been  sent  to  its  jurisdictional 
customers  and  affected  state  regulatory 
commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  15, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  92-868  Filed  1-13-92:  8:45  am) 
NLUNG  CODE  6717-01-M     c 

I  Docket  No.  RP92-85-000] 

Riverside  Pipeline  Company,  L.P.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  8, 1992. 

Take  notice  that  on  January  6, 1992 
Riverside  Pipeline  Company,  LP. 
(Riverside]  tendered  for  filing  First 
Revised  Sheet  No.  89  and  Original  Sheet 
No.  89A  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1. 

Riverside  states  that  the  tariff  filing  is 
being  made  in  compliance  with  the 
Commission's  Final  Rule  in  Revisions  to 
Regulations  Governing  Transportation 
Under  Section  311  of  the  Natural  Gas 
Policy  Act  of  1978  and  Blanket 
Transportation  Certificates,  FERC 
Statutes  and  Regulations  f  30,927  (1991] 
("Order  No.  537").  Specifically. 
Riverside  states  that  its  filing  is  in 
compliance  with  revised  18  CFR 
284.12(e].  reflecting  the  Commission's 
interpretation  of  the  "on  behalf  of 
standard  of  Section  311  of  the  Natural 
Gas  Policy  Act  of  1978. 

Riverside  states  that  a  copy  of  this 
filing  has  been  mailed  to  each  of 
Riverside's  jurisdictional  customers,  and 
to  the  state  commissions  of  Kansas  and 
Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  15^ 
1992.  Protests  will  be  considered  by  the 


Commission  in  determining  the ' 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  92-868  Filed  1-13-92;  8:45  amj 

MIXING  CODE  •717-01-M 

[Docket  No.  RP91-210-004] 
Tennessee  Gas  Pipe  Company;  Filing 

January  7, 1992. 

Take  notice  on  January  2, 1992, 
Tennessee  Gas  Pipe  Company 
(Tennessee)  tendered  for  filing  the 
following  revised  tariff  sheets  in  Third 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  be  effective  on  October  1, 1991: 

Second  Substitute  First  Revised  Sheet  No.  228 
Substitute  Original  Sheet  No.  228A 

Tennessee  states  that  this  filing  is 
being  made  to  comply  with  the 
Commission's  letter  order  dated 
December  17, 1991,  which  directed 
Tennessee  to  file  various  modifications. 

Tennessee  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
principal  place  of  business  in  the 
Tenneco  Building,  Houston,  Texas,  and 
have  been  mailed  to  all  affected 
customers. 

Any  person  desiring  to  protest  said, 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  13, 1992.  Protests' 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-854  Filed  1-13-92:  8:45  am) 

BILLING  CODE  (717-01-11 

[Docket  No.  RP92-41-000] 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

January  8, 1992. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 


Eastern]  on  January  3. 1992  tendered  for 

filing  as  part  of  its  FERC  Gas  Tariff, 

Fifth  Revised  Volume  No.  1.  six  copies 

of  the  following  tariff  sheets: 

Third  Revised  Sheet  No.  305 

Fourth  Ret^ised  Sheet  No.  330 

Sixth  Revised  Sheet  No.  494 

Fifth  Revised  Sheet  No.  500 

Fifth  Revised  Sheet  No.  501 

Fifth  Revised  Sheet  No.  507 

Fifth  Revised  Sheet  No.  512 

Fifth  Revised  Sheet  No.  513 

Texas  Eastern  states  that  the  tariff 
sheets  listed  above  are  being  filed  in 
compliance  with  the  Final  Rule,  issued 
on  September  20, 1991,  in  Docket  Nos. 
RM90-7-000,  et  al..  (Order  No.  537).  The 
Final  Rule  adds,  effective  November  4, 
1991,  a  new  paragraph  (e)  to  §  284.102  of 
the  Commission's  regulations,  which 
paragraph  (e)  directs  each  interstate 
pipeline  to  file,  within  60  days  of  the 
effective  date  of  the  final  rule,  any  new 
or  revised  tariff  provisions  as  may  be 
necessary  to  clarify  that  the  pipeline 
may  require  such  certifications  as  are 
specified  in  the  Final  Rule. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  February  3, 1992. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jurisdictional  customers, 
interested  state  commissions,  and  all 
Rate  Schedule  FT-1  and  IT-1  Shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Prflctice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  15. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protesants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Lois  D.  Cashell 
Secretary. 

[FR  Doc.  92-865  Filed  1-13-32;  8:45  am) 
MLUNG  CODE  •717-01-M 


[Docket  No.  RP92-77-0001 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  In  - 
FERC  Gas  Tariff 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  January  2, 1992,  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
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Fifth  Revised  Volume  No.  t  the 
following  tariff  sheet,  with  a  proposed 
effective  date  of  March  1. 1902: 

Third  Revised  Sheet  No.  442 

Texas  Eastern  states  that  by  diis 
filing,  Texas  Eastern  proposes  to  revise 
§9  13.3  and  13.4  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tarift 
The  revised  Section  13.3  will  provide 
that  Texas  Eastern  will  accept  one 
business  day  prior  to  the  first  of  any 
month  a  predetermined  allocation 
methodology  submitted  by  the  operator 
of  the  facilities  immediately  upstream  of 
the  Point(s]  of  Receipt  on  Texas 
Eastern's  pipeline  system  for  the 
purpose  of  allocating  the  gas  received  at 
audi  Point[s)  of  Receipt  among  Texas 
Eastern's  rate  schedules  and  contracts. 
In  the  event  the  operator  of  the 
upstream  facilities  fails  to  submit  a 
predetermined  allocation  method.  Texas 
Eastern  will  allocate  receipts  into  its 
system  based  on  the  ratio  of  each 
scheduled  nominated  quantity  to  the 
total  scheduled  nominated  quantities  at 
such  point  applied  to  the  actual 
quantities  received.  In  a  similar  vein, 
"Texas  Eastern  proposes  to  conform 
S  §  13.4  to  13.3  by  permitting  Texas 
Eastern  and  its  customers  to  agree  on  an 
allocation  methodology  among  rate 
schedules  for  points  of  delivery  different 
from  the  existing  required  methodology. 

Texas  Eastern  submits  that  similar 
provisions  were  approved  in  Tennessee 
Gas  Transmission  Corporation,  56  FERC 
1 61,463  (1991]  and  accepted  subject  to  a 
technical  conference  in  Panhandle 
Eastern  Pipeline  Company,  57  FERC  | 
61,134  (1991). 

Texas  Eastern  states  that  under  Texas 
Eastern's  existing  allocation  procedure 
for  receipt  points  (Section  13.3  of  the 
General  Terms  and  Conditions],  Texas 
Eastern  either  receives  no  allocation  at 
all  or  an  initial  allocation  which  is 
subject  to  multiple  reallocations.  Texas 
Eastern  states  that  the  lack  of 
predetermined  allocation  methodologies 
also  makes  it  extremely  difficult  for 
Texas  Eastern  to  identify,  on  a  current 
basis,  shippers  on  its  system  who  are 
not  balancing  their  receipts  and 
deliveries  on  Texas  Eastern. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jurisdictional  customers, 
interested  state  commissions,  and  all 
Rate  Schedule  FT-l  and  IT-1  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington, 
DC  20428,  in  accordance  with  18  CFR 
365.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 


or  protests  should  be  filed  on  or  before 
January  14, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-852  Filed  1-13-82;  8:45  am] 

BILUNO  CODE  (Tir-OI-M 


(Docket  No.  RP92-82-000I 

Transcontinental  Gas  Pipe  Una 
Corporation;  Tariff  Filing 

January  8, 1992. 

Take  notice  that  on  January  8, 1992, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Tr»)8co)  tendered  for 
filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1: 

First  Revised  Sheet  No.  166 
First  Revised  Sheet  No.  167 
First  Revised  Sheet  No.  178 
First  Revised  Sheet  No.  179 

The  proposed  effective  date  of  the 
revised  tariff  sheets  is  February  5, 1992. 

Transco  states  that  the  purpose  of  this 
filing  is  to  revise  section  7.2  of  Rate 
Schedule  IT  and  section  8.2  of  Rate 
Schedule  FT  of  Transco's  FERC  Gas 
Tariff  to  require  that  shippers  provide 
certification  and  sufficient  information 
to  Transco  to  verify  that,  for 
transportation  provided  pursuant  to 
section  311  of  the  Natural  Gas  Policy 
Act  (NGPA]  and  9  284.102  of  the 
Commission's  Regulations,  such  services 
quahfy  as  section  311  transportation. 

Transco  states  that  on  September  20. 
1991.  the  Commission  issued  a  final  rule 
in  Order  No.  537  regarding  revisions  to 
the  Commission's  regiilations  governing 
transportation  pursuant  to  section  311  of 
the  NGPA  and  blanket  transportation 
certificates.  Transco  states  such  order, 
among  other  things,  requires  interstate 
pipelines  to  (a]  obtain  from  its  shippers 
certification,  including  sufficient 
information,  to  verify  that  services 
provided  to  them  under  section  311  of 
the  NGPA  and  9  284.102  of  the 
Commission's  regulations  qualify  as 
section  311  transportation,  and  (b]  file 
by  January  6. 1991  any  tariff  revisions  or 
additions  necessary  to  clarify  that  an 
interstate  pipeline  may  require  such 
certifications. 

Transco  states  that  copies  of  the  filing 
have  been  served  upon  its  customers, 


state  commsu'onst  and  otha  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  RegnlattHy  Commission.  823 
North  Capitol  Street,  NE.,  Washington. 
DC  20428.  m  accordance  widi  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.124.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  15. 
1992.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secrete/7; 

(FR  Doc.  92-866  Filed  1-13-62: 8:45  am] 
■UUNC  COOK  niT-Ot-M 


[Docket  Na  RP92-83-000} 

Trunlclhw  Gas  Company;  Proposed 
Changes  in^FERC  Gas  Tariff 

January  8. 1992. 

Take  notice  tihat  Thinkline  Gas 
Company  (TrankUne)  on  January  6. 1992; 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1: 

First  Revisad  Sheet  No.  9-BY.l 
First  Revised  Sheet  No.  9-DC.l 

Tnmkline  states  that  the  proposed 
changes  herein  which  are  being  filed  in 
compliance  with  the  Commission's  Final 
Rule  in  Order  No.  537,  issued  September 
20, 1991  in  Docket  No.  RM90-7-000.  et 
al,  refiect  a  new  provision  to  section  6.9 
of  Rate  Schedules  PT-Interruptible  and 
PT-Firm  to  require  that  shippers 
requesting  transportation  service  to 
provide  information  to  verify  that  the 
requested  service  complies  with  subpart 
B  of  part  284  of  the  Regulations. 

Trunkhne  respectfully  requests  any 
waiver  of  the  Commission's  Regulations 
necessary  to  allow  these  proposed  tariff 
sheets  to  become  effective  January  6. 
1992. 

Tnmkline  states  that  copies  of  its 
filing  have  been  sent  to  its  jurisdictional 
customers  and  affected  state  regulatory 
commissions. ' 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  ot  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitot  Street  NE..  Washington, 
DC  20128,  in  accordance  with  §S  385.211 
and  385.214  of  the  Commission's  Rules 
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and  Regulations.  AH  such  motions  or 
protests  should  be  Bled  on  or  before 
January  15, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persons  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc  92-667  Filed  1-13-02;  6:45  am] 
MUJNQ  COK  t7t7-Ot-« 


[DockM  No.  CP92-272-000] 
Trunklina  Ga«  ComiMny;  AppHcation 

January  7, 1992. 

Take  notice  that  on  December  27, 
1991,  Trunkline  Gas  Company 
(Trunkline],  Post  Office  Box  1642, 
Houston,  Texas  77251-1642.  fUed  in 
Docket  No.  CP92-272-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  an  exchange  of  natural  gas 
service  between  Trunkline,  Columbia 
Gulf  Transmission  Company  (Columbia 
Gulf)  and  Columbia  Gas  Transmission 
Corporation  (Columbia  Gas],  all  as  more 
fully  set  forth  in  the  application  whidi  is 
on  file  with  the  Conunission  and  open  to 
public  inspection. 

Trunkline  proposes  to  abandon  the 
transportation  service  provided  under 
the  exchange  agreement  (agreement) 
between  Trunkline,  Columbia  Gulf  and 
Columbia  Gas  dated  March  28, 1978,  as 
amended  May  16, 1979,  under 
Trunkline's  Rate  Schedule  E-22  to  be 
effective  June  2a  1992.  Trunkline  states 
that  Columbia  Gas  delivers,,  pursuant  to 
Trunkline's  Rate  Schedule  E-22.  up  to 
35,000  Mcf  of  natural  gas  per  day  to 
Stingray  Pipeline  Company  in  West 
Cameron  565  for  the  account  of 
Trunkline.  Trunkline  states  that  it 
redelivers  equivalent  quantities  to:  (1) 
Exxon  Company,  U.S.A.'s  (Exxon) 
existing  "A"  platform  located  in  Eugene 
Island  Block  314;  (2)  the  jointly  owned 
C-N-T  line  of  Columbia  Gulf,  Tennessee 
Gas  Pipeline  Company  (Tennessee)  and 
Natural  Gas  Pipeline  Company  located 
in  the  Eugene  Island  area;  (3)  Texaco, 
Inc.,  et  aL'9  existing  "A"  platform 
located  in  Eugene  Island  Block  313;  (4) 
Shell  Oil  Company's  existing  "A" 
platform  located  in  Eugene  Island  Block 
331;  and.  (5)  Columbia  Gulf  and 
Tennessee's  jointly  owned  30-inch 
pipeline  located  in  West  Cameron  Block 


601.  Balancing  points  are  located  at 
Exxon's  existing  platforms  located  in 
West  Cameitm  Block  616  and  630  at 
which  points  either  party  has  the 
capability  of  causing  gas  to  be  delivered 
to  the  other,  it  is  indicated. 

Trunkline  states  that  pursuant  to 
article  IV  of  the  agreement,  Columbia 
Gulf  has  requested,  by  written  request 
dated  June  21, 1991,  termination  of  the 
agreement  effective  June  20, 1992. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
28, 1992,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  die 
Conunission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  furdier  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Trunkline  to  appear  or 
be  represented  at  the  hearing. 
LoiaD.  Cashell. 
Secretary. 

[FR  Doc.  02-651  Filwi  1-19-02;  6:46  an] 
BtLUNQ  OOK  Sn7-«14l 


[Docktt  Na  CPt»-a7-0M] 

Wmiaton  Basin  interatate  Pipeline  Co.; 
Compliance  Filing 

January  7, 1992. 
Take  notice  that  on  December  18, 

1991.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  200. 
304  East  Rosser  Avenue,  Bismarck,  ND. 
58301,  filed  a  proposed  schedule  for  the 
disposal  of  stored,  excess,  company- 
owned  gas  which  surpasses  the 
maximum  authorized  inventory  of 
180,000  MMcf,  in  compliance  with 
ordering  paragraph  (E)  of  the 
Commission's  December  3, 1991  Order. 

Williston  Basin  proposes  to 
accomplish  this  reduction  over  a  five 
year  time  period  beginning  January  1, 

1992.  Williston  would  achieve  the 
Commission's  required  annual  average 
maximum  authorized  inventory  of 
180,000  MMcf  by  March  31. 1997. 
Williston  Basin  also  states  that  the 
effect  of  the  estimated  storage 
withdrawals  would  be  to  reduce  their 
WACOG  by  roughly  $.025  in  1992,  $.235 
in  1993,  $.335  in  1994.  $.28  in  1995,  and 
$.185  in  1996.  The  details  of  the  proposal 
are  set  forth  more  fully  in  the 
compliance  filing  which  is  on  file  with 
the  Conunission  and  open  to  pubhc 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to 
Williston  Basin's  fiUng  should,  on  or 
before  January  18. 1992,  file  with  the 
Federal  Energy  Regulatory  Commission 
(825  North  Capitol  Street,  NE., 
Washington,  DC  20426)  a  motion  to 
protest  in  accordance  with  rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  386.211.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD-CaalMU, 
Secretary. 
[FR  Doc.  92-859  Filed  1-13-92;  6:45  am] 

MLLMQ  coos  t717-01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL40S2-«] 

Open  Meeting  of  the  Committee  on 
National  Accreditation  of 
Environmental  Latx>ratorles 

Under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463), 
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notice  is  hereby  given  that  the 
Committee  on  National  Accreditation  of 
Environmental  Laboratories  will  hold  an 
open  meeting  on  February  4  and  5, 1992 
at  the  Sheraton  Premiere,  8661  Leesburg 
Pike,  Tysons  Comer,  VA  22180.  The 
meeting  will  begin  each  day  at  9  a.m. 
and  will  end  at  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
finalize  the  reports  submitted  in  the 
previous  meeting  and  to  complete  the 
evaluation  of  the  solutions  proposed  at 
the  previous  meeting.  Preliminary 
recommendations  may  also  be 
advanced. 

Members  of  the  public  are  invited  to 
provide  written  commsnts  in  advance  of 
the  meeting.  Please  provide  a  minimum 
of  50  copies  at  your  earliest  convenience 
and  no  later  than  5  p.m.  Tuesday, 
January  21, 1992  to  Ms.  Jeanne  Hankins, 
WH-550G,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC.  Comments  received  by 
January  21  will  be  distributed  to 
committee  members  for  their  review  in 
advance  of  the  meeting.  Comments  not 
provided  in  advance  should  be  made 
available  for  distribution  (minimum  of 
SO  copies)  at  the  time  of  the  meeting. 

The  meeting  agenda  will  include  a 
brief  period  for  oral  comment  by  the 
public.  Those  who  would  like  to  make 
an  oral  presentation  should  contact  Ms. 
Hankins,  no  later  than  5  p.m.  Tuesday 
January  28, 1992,  at  202/260-8454,  and 
provide  the  subject  of  their  comments 
and  an  estimate  of  the  time  required. 

Dated:  January  7, 1992.        I 
E.  Ramona  Trovato, 

Executive  Secretary,  Environmental 
Monitoring  Management  Council. 
[FR  Doc.  92-943  Filed  1-13-92;  8:45  am] 

MLLMQ  CODE  WW-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 


(FCC  91-404] 

Lowest  Unit  Ctiarge  of  Section  315(b) 

agency:  Federal  Communications 
Commission.  j 

ACTION:  Declaratory  ruling. 

summary:  By  this  ruling  the  Federal 
Communications  Commission  declares 
that  any  state  cause  of  action  dependent 
on  any  determination  of  the  lowest  unit 
charges  under  section  315(b)  of  the 
Communications  Act,  or  of  some  other 
arising  imder  that  subsection,  is 
preempted  by  Federal  law.  The  sole 
forum  for  adjudicating  such  matters 
shall  be  this  Commission.  In  view  of  the 
inconsistencies  among  federal  and  state 
court  decisions  and  the  likely 


proliferation  of  similar  suits  in  a  number 
of  jurisdictions,  the  Commission  has 
issued  a  declaratory  ruling  to  clarify  its 
role  in  resolving  these  political 
broadcasting  controversies.  This  action 
will  assert  that  the  Commission  has 
exclusive  primary  jurisdiction  to 
determine  questions  of  liability  for 
violations  of  section  315(b)  of  the 
Communications  Act,  and  exclusive 
jurisdiction  to  resolve  all  controversies 
arising  under  section  315(b).  The 
intended  effect  of  this  action  is  to 
provide  certainty  to  candidates  that  they 
are  indeed  receiving  the  lowest  unit 
charge;  and  to  broadcasters,  the 
certainty  that  they  are  fully  complying 
with  the  law. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Hofbauer,  Office  of  General 
Counsel,  Federal  Commimications 
Conunission  (202)  632-7020. 
SUPPLEMENTARY  INFORMATION:  This  iS  8 

summary  of  the  Commission's 
Declaratory  Ruling  in  re  Exclusive 
Jurisdiction  With  Respect  to  Potential 
Violations  of  the  Lowest  Unit  Charge 
Requirements  of  section  315(b)  of  the 
Communications  Act  of  1934,  as 
amended.  The  item  was  adopted  '  ■ 
December  12, 1991  and  released 
December  13, 1991  with  Commissioner 
Quello  dissenting  in  part  and  issuing  a 
statement  and  Commissioner  Marshall 
issuing  a  statement.  The  full  text  of  this 
ruling  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
Administrative  Law  Division,  OfHce  of 
General  Counsel,  Room  616. 1919  M 
Street,  NW.,  Washington.  DC.  The  full 
text  of  this  item  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Downtown  Copy  Center,  114  21st  Street, 
NW.,  Washington,  DC  20036  (202)  452- 
1422. 

Summary  of  Declaratory  Ruling 
Background 

1.  In  a  Public  Notice  released  on 
October  10, 1991,  56  FR  51895,  October 
16, 1991,  the  Commission  stated  that  it 
was  considering  issuing,  on  its  own 
motion,  a  declaratory  ruling  conforming 
its  earlier  conclusion  that  it  has 
exclusive  jurisdiction  to  determine 
questions  of  liability  for  violations  of 
section  315(b).  In  response  to  the  public 
notice,  the  Commission  received  twenty- 
six  sets  of  comments  and  two  informal 
comments  in  this  proceeding. 

Procedures 

2.  The  Commission  finds  that  it  will 
further  our  ability  to  promptly  and  fairly 
dispose  of  section  315(b)  complaints 
brought  to  us  as  a  consequence  of  this 
ruling  (and  all  other  Section  315(b) 
claims)  by  setting  out  the  procedural 


framework  for  resolution  ef  such 
complaints. 

3.  In  order  to  invoke  the  Commission's 
enforcement  procedures,  complainants 
alleging  a  violation  of  section  315(b)  will 
be  required  to  make  a  prima  facie  case. 
This  must,  at  minimum,  consist  of  a 
short,  plain  statement  of  the  claim 
sufficient  to  show  that  the  complainant 
is  entitled  to  the  relief  requested.  This 
requirement  could  be  met  by  a  simple 
recitation  of  a  sequence  of  events 
showing  that,  if  all  allegations  are 
accepted  as  true  and  all  inferences  are 
drawn  in  the  complainant's  favor,  the 
complaint  would  reasonably  lie.  The 

.  complainant  will  be  required  to  serve 
the  complaint  upon  the  station,  and  the 
station  will  be  given  ten  days  to  answer 
the  complaint  if  it  so  desires.  If,  after 
reviewing  the  complaint  and  answer  (if 
filed),  the  Mass  Media  Bureau 
("Biu«au")  finds  that  a  prima  facie  case 
has  been  made,  it  will  issue  an  Order 
that  will  give  the  parties  the  opportunity 
to  elect  one  of  two  alternative 
procedures  to  resolve  the  complaint: 
mediation  (Alternative  Dispute 
Resolution);  or  evaluation  and 
disposition  by  the  Bureau  subject,  of 
course,  to  review  by  the  full 
Commission. 

4.  Under  either  process,  one  a  prima 
facie  showing  has  been  made,  the 
complainant  will  be  entitled  to  limited 
discovery  subject  to  specific  conditions. 
The  Bureau's  Order  will  establish  the 
limitations  on  and  timetable  for 
discovery.  Documents  subject  to 
discovery  will  consist  of  the  station's 
records  related  to  rates,  terms  and 
conditions  for  any  advertising, 
commercial  or  political,  broadcast 
during  the  45-  or  60-day  period  pertinent 
to  the  complaint.  The  station  will  be 
permitted  to  redact  its  records  prior  to 
production  by  deleting  the  identities  of 
commercial  advertisers  and  other 
proprietary  information  not  relevant  to 
the  resolution  of  the  complaint. 
Document  production  will  be  subject  to 
a  protective  order  limiting  its 
examination  to  parties  designated  in  the 
order  (as  well  as  the  Commission),  and 
prohibiting  further  dissemination  of  the 
information  revealed  thereby. 

5.  Within  30  days  after  the  completion 
of  discovery,  the  complainant  will  be 
required  to  file  an  amended  complaint 
alleging  specific  facts  based  on  the 
information  discovered,  stating  the 
nature  of  the  section  315(b)  violation 
and  the  amoimts  said  to  be  owed.  The 
station  complained  against  will  be  given 
a  15-day  opportunity  to  respond.  If  the 
parties  have  not  elected  to  pursue 
mediation,  the  Bureau  will  either  impose 
an  appropriate  sanction  where  it  finds 
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Dona  R.  Sean 
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the  rules  have  been  violated,  or  issue  an 
appropriate  order  dismissing  the 
complaint  where  it  Ands  no  violation.  In 
appropriate  circumstances,  the  dispute 
may  be  referred  to  the  Administrative 
Law  Judges  (AL]s)  for  resolution. 

6.  The  sanctions  available  to  the 
Commission  for  section  315(b)  violations 
(in  addition  to  the  rebate  of  any 
amoimts  fotmd  to  have  been  charged  in 
violation  of  section  315(b))  include 
forfeitures,  letter  of  admonition,  short- 
term  renewal,  and  designation  of  the 
station's  license  for  revocation.  Any 
decision  rendered  by  the  Bureau  or  an 
ALJ  may  be  appealed  directly  4o  the  full 
CommiMion. 

7.  Accordingly,  pursuant  to  Sections  1, 
4(i].  303(r).  and  315  (b)  and  (d)  of  the 
Communications  Act,  47  U.S.C  151. 
154(i).  303(r),  and  315  (b)  and  (d);  Section 
5(e)  of  the  Administrative  Procedure 
Act  5  U.S.C  556(e):  and  Section  1.2  of 
the  Commission's  rules.  47  CFR  1.2.  It  Is 
Declared  that  state  causes  of  action 
involving  alleged  violations  of  the 
lowest  unit  diarge  requirement  or  of 
some  other  duty  arising  under  Section 
315(b)  are  preempted  to  the  extent 
indicated  in  the  item. 

Federal  Communications  Commission. 

Dona  R.  Searcy. 

Secretary 

Separate  Statsmeot  of  CoouniflMonM  Shania 
P.MarshiJl 

Re:  Declaratory  Ruling  on  FCC  Preemption 
of  Claims  Dependent  on  Section  315(b). 

Today's  declaratory  ruling  should  not  be 
.  interpreted  as  the  generous  act  of  a  Federal 
agency  intent  on  providing  shelter  to 
broadcasters  charged  with  price  gouging.  To 
the  contrary,  I  write  separately  to  emphasize 
that  the  Commission  is  asserting  its 
jurisdiction  over  all  claims  sounding  in  47 
use  S  315(b]  so  as  to  vigorously  prosecute 
such  claims,  not  bury  tliem. 

I  joined  in  calling  for  this  full  extension  of 
the  Commission  s  preemptive  authority  only 
after  I  was  confident  that  the  Commission 
possessed  tiie  legal  authority,  the 
administrative  wherewithal,  and  the 
institutional  resolve  to  adjudicate  Section  315 
claims  fairly  and  competently.  Our 
declaratory  ruling  itself  recounts  in  detail  the 
weighty  record  compiled  in  support  of 
Commission  preemption  of  all  claims  arising 
from  the  statutory  duty  of  broadcasters  to 
provide  candidates  with  the  lowest  unit 
charge  for  political  advertisements. 

That  ruling  also  details  the  efiicient.  yet 
fair  administrative  processes  the  Commission 
has  established  for  prompt  resolution  of  bona 
fide  overcharge  grievances.  Moreover,  the 
fines  and  rebates  we  are  separately  ordering 
today  for  past  violations  of  {  315(b)  cleaHy 
demonstrate  this  Commission  s  commitment 
io  enforcing  the  le^  obligations  our 
licensees  owe  candidates  for  public  ofiioe. 
While  we  stand  prepared  to  provide  for  a 
timdy  and  tborou^  resolution  of  all 
candidate  ovaiGbatge  claiiM.  I  would  not 


deny  that  the  recent  surge  of  such  allegations 
could  create  a  substantial  burden  on  the 
Commission  s  ever  scarce  resources.  Thus.  I 
strongly  endorse  the  Commission  s  offer  of  an 
alternative  dispute  resolution  process  to  both 
candidates  and  respondent  broadcast 
stations. 

I  also  wish  to  underscore  the  sincerity  of 
the  Commission  s  suggestion  that  stations 
and  candidates  should  attempt  to  reach  a 
mutually  satisfactory  settlement  of  their 
overcharge  disputes.  As  our  declaratory 
nriing  explains,  the  Commission  will  look 
favorably  upon  the  private  settlement  of 
these  disputes  in  reviewing  any  overcharge 
claims  brought  to  its  attention.  Indeed,  in 
light  of  the  flood  of  claims  that  might 
immediately  follow  our  issuance  of  this 
preemption  ruling,  that  Commissioner,  for 
one.  will  be  disinclined  to  impose  any 
additional  sanctions  on  licensees  who  act 
promptly  to  rebate  funds  or  otherwise  redress 
the  bona  tide  claims  of  aggrieved  candidates 
pursuant  to  such  a  settlement 

hex  us  move  with  dispatch  to  dispose  of 
these  past  grievances  and  ensure-through  our 
newly  revised  political  t>roadcast  rules — 
clear  regulatory  guidance  to  broadcasters 
and  candidates  alike  for  the  upcoming  and 
future  political  campaign  seasons. 


Separate  SUtamsol  of  Comraiaeinniir  |ai 
H.  QueMo,  nieaenting  in  part. 

In  re:  Exclusive  Jurisdiction  With  Respect 
to  Potential  Violations  of  the  Lowest  Unit 
Charge  Requirements  of  Section  315(b)  of  the 
Communications  Act  of  1934.  as  amended. 

By  this  Declaratory  Ruling  ("Ruling"),  tlie 
Commission  is  taking  the  important  step  of 
reaffirming  our  exclusive  jurisdiction  to 
enforce  violations  of  section  315  of  the 
Communications  Act.  To  the  extent  it  does 
so.  the  Ruling  is  fully  supported  by  law  and 
represents  sound  policy  I  can  support  this 
aspect  of  the  Ruling  without  reservation. 

I  think  it  is  important  to  emphasize  that 
this  action  does  not  represent  a  new 
assertion  of  FCC  authority.  Section  31S  never 
has  been  considered  to  have  created  a 
private  right  of  action  separate  from  our 
administrative  processes.  See,  e.g.  Belluso  v- 
Turner  Commuaicationt  Corp.,  633  F.2d  393. 
397  (5th  Cir.  1980).  Until  recently,  no  one  had 
ever  sought  a  judicial  remedy  for  purported 
lowest  unit  charge  violations.  In  the  two 
decades  since  section  315(b)  was  enacted,  the 
Commission  has  provided  the  sole  remedy. 

So  in  many  ways  this  Ruling  merely 
recognizes  the  obvious.  It  certainly  is  no 
departure  from  the  Commission's  historic 
view  of  its  jurisdiction  and  statutory 
responsibilities.  This  necessarily  means  that 
the  Commission  is  not  "taking  away"  any 
existing  remedy. 

Conspicuously  absent  from  the  Ruling  is 
any  discussion  of  the  Commission  s  existing 
complaint  procedures  or  any  suggestion  that 
they  have  been  in  some  way  Inadequate. 
Perhaps  the  reasons  for  this  omission  is  the 
fact  that  the  Commission  did  not  request 
comment  on  the  question  of  procedures,  nor 
did  it  engage  in  tutch  internal  analysis  on 
this  point' 


It  has  been  suggested  that  the  FCC  is  not 
obligated  to  provide  parties  an  opportunity  to 
comment  on  procedural  issues.  Whether  or 
not  this  claim  is  tine  in  this  context  the 
Commission  has  been  rather  erratic  In  this 
proceeding  in  deciding  when  to  solicit  and 
when  to  forego  public  input.  For  example, 
there  is  FK)  requirement  that  the  ComnMstlon 
receive  comments  in  order  to  promulgate  a 
declaratory  ruling,  yet  we  choose  to  do  so 
here. 

Also,  in  our  hiotice  of  Proposed 
Rulemakii^.  the  Commission  solicited  advice 
on  procedures  for  implementing  sponsorship 
ID  and  other  requirements,  in  all  of  our 
current  proceedings,  the  question  of 
complaint  procedures  is  the  only  significant 
subject  on  which  we  did  not  request 
comment  If.  as  some  have  suggested,  our 
current  proceedings  "may  be  the  most 
important  determinations  made  since  the 
enactment  of  the  lowest  unit  charge 
standard."  this  omission  is  exceedingly 
strange. 

At  this  point  the  new  procedural 
guidelines  raise  more  questions  than  they 
answer.  For  example,  the  Ruling  encourages 
the  use  of  Alternative  Dispute  Resolution  at  a 
time  when  the  Commission's  policy  on  such 
procedures  is  essentially  conceptual.  Then  is 
no  discussion  of  how  discovery  will  l>e 
hmited  to  relevant  documents  or  how  the 
Commission  will  enforce  such  limits. 
Moreover,  although  the  Ruling  expresses 
concern  with  the  potential  administrative 
burden  created  by  complaints,  it  establishes 
a  new  multi-stage  procedure  that  includes  a 
complaint  discovery,  an  amended  complaint 
and  several  levels  of  Commission  decisions 
including  the  possibility  of  hearings. 

I  dissent  from  tiie  hastily  made  decision  to 
adopt  procedures  l)ecause  we  do  not  yet 
know  whether  the  new  guidelines  will  help  or 
make  matters  worse.  Will  the  new 
procedures  allow  candidates  to  make  a  prima 
facie  case  and  obtain  quick  relief  or  will  tlwy 
delay  matters?  Will  they  encourage  the  filing 
of  speculative  complaints,  thus  requiring  the 
extension  of  our  abuse  of  process  rules?  Will 
the  numt)er  of  complaints  diminish  now  that 
the  Commission  is  clarifying  the  political 
rules  or  wrill  the  volume  of  complaints  under 
the  new  procedures  create  an  administrative 
nighbnare?  We  simply  do  not  know.  And. 
unfortunately,  there  was  insufficient  interest 
at  the  Commission  in  taking  the  time  to  find 
out. 

I  would  have  preferred  to  adopt  the 
Declaratory  Ruling  on  preemption  and  at  the 
same  time,  issue  a  Further  Notice  to  explore 
these  issues.  I  believe  that  candidates, 
broadcasters  and  other  interested  parties 
would  have  welcomed  tite  opportunity  to 
comment  on  tlte  issue  of  procedures. 

Ironically,  the  internal  pressure  to  adopt 
procedures  intensified  at  the  very  time  that 
the  Commission  is  clearing  up  tiie  confusion 


•  To  p«t  lb*  IsMM  into  aoaas  patspaettvc.  the 
Commiaston  adaptMl  Itis  NstiM  of  PKfMSwl 


Rulemaking  on  our  political  broadcaiting  poHciM 
last  )une.  The  U)mmi»»ion  l>ejiao  examining  «h« 
lifiiT  of  jivisdiciiMi  to  July  aad  relMsed  the  Notice 
of  Intent  to  Issue  a  Deciaratory  RuliBg  in  October 
By  sharp  conUvtt.  a  draft  order  prapoelng  new 
procedure*  wai  circulated  less  than  a  week  ago  at  a 
time  wImo  ether  praasing  nattats  iMie  mdm 
consideration. 
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that  prompted  this  Declaratory  Ruling.  Along 
with  this  Ruling  and  the  Report  and  Order, 
the  Commission  is  releasing  a  number  of 
enforcement  actions  arising  from  the  1990 
political  broadcasting  audit.  Contrary  to  the 
exaggerated  claims  that  80  percent  of 
television  and  50  percent  of  radio  stations 
overcharged  candidates,  the  Bureau  is 
assessing  fines  for  overcharging  in  only  two 
cases — about  7  percent  of  the  stations 
audited.  All  together,  the  Bureau  is  issuing 
Notices  of  Apparent  Liability  to  five  of  the 
thirty  stations  we  examined,  two  for  lowest 
unit  charge  violations  and  three  for  political 
file  violations.  In  short,  the  level  of  rule 
violations  by  broadcasters  is  far  below  what 
some  suggested  in  the  wake  of  the  audit.  For 
this  reason  I  wonder  whether  the  rush  to 
adopt  new  procedures  may  be  premature. 
We  are  doing  the  right  thing  by  making 
clear  that  the  Commission  has  exclusive 
jurisdiction  to  determine  both  liability  and 
damages  in  complaints  that  implicate  section 
315(b).  Although  I  would  not  have  taken  the 
additional  step  of  adopting  procedures  just 
yet,  I  am  hopeful  that  they  can  be 
administered  efficiently,  and  in  a  way  that  is 
fair  to  all  concerned. 

(FR  Doc  92-550  Filed  1-13-92;  8:45  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-929-DR1 


Iowa;  Amendment  to  a  Major  Disaster 
Declaration 

agency:  Federal  Emergency 
Management  Agency. 

JicnON:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa 
{FEMA-928-DR),  dated  December  28, 
1991,  and  related  determinations. 

dated:  January  3. 1992. 

FOR  FURTHER  INFORMATION  CONTACR 
Neva  K.  Elliott,  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency.  V^'ashington,  DC 
20472  (202)  646-3614.         j 

NOTICE:  Notice  is  hereby  given  that  the 
incident  period  for  this  disaster  is 
hereby  amended  to  be  October  31, 1991, 
through  and  including  November  29, 
1991. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) . 
Grant  C  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
[FR  Doc.  92-934  Filed  1-13-92:  a-45  am] 
MUMQ  COK  tri*.*!-* 


(FEMA-930-DR] 

Texas;  Amendment  to  a  Major  Disaster 
Declaration 

agency:  Federal  Emergency 

Management  Agency. 

ACTION:  Notice. ^^^ 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  {FEMA-930-DR),  dated  December 
26. 1991,  and  related  determinations. 
DATED:  January  4, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472;  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  Stale  of  Texas,  dated  December 
28, 1991,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  26, 1991: 

The  counties  of  Brazoria,  Burleson,  Coryell, 
Madison,  and  San  Jacinto  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance] 
Grant  C.  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
[FR  Doc.  92-933  Filed  1-13-92;  8:45  am] 

BIUMG  CODE  S71»-03-M 


State  and  Local  Programs  and  Support 
Board  of  Visitors  for  ttie  Emergency 
Management  Institute  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  aimoimcement  is  made 
of  the  following  committee  meeting: 

Name:  Board  of  Visitors  (BOV]  for  the 
Emergency  Management  Institute  (EMI). 

Dates  of  Meeting:  January  23-24. 1992, 

Place:  Federal  Emergency  Management 
Agency,  National  Emergency  Training  Center, 
Emergency  Management  Institute. 
Conference  Room,  Building  N.  Emmitsburg, 
Maryland  21727. 

Time: 

January  23 — 8:30  a.m.  to  5  p.m. 

Januaiy  24 — 8:30  a.m.  to  12  noon. 

Proposed  Agenda:  The  primary  focus  of  the 
meeting  will  be  the  preparation  of  the  Board's 
1991  Annual  Report. 

The  meeting  will  be  open  to  the  public 
with  approximately  10  seats  available 
on  a  first-come,  first-served  basis. 
Members  of  the  general  public  who  plan 
to  attend  the  meeting  should  contact  the 
Office  of  the  Superintendent,  Emergency 
Management  Institute,  16825  South 


Seton  Avenue,  Emmitsburg,  Maryland 
21727  (telephone  number,  301-447-1251) 
on  or  before  January  10, 1992. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  veiwing  in  the  Superintendent's 
Office,  Emergency  Management 
Institute,  Federal  Emergency 
Management  Agency,  Building  N, 
National  Emergency  Training  Center, 
Enmiitsburg,  Maryland  21727,  Copies  of 
the  minutes  will  be  available  upon 
request  30  days  after  the  meeting. 

Dated:  December  2, 1991. 
Grant  C.  Peterson, 

Associate  Director,  State  and  Local  Programs 

and  Support. 

[FR  Doc.  92-936  Filed  l-l»-«2: 8:45  amJ 

BILUMS  COOE  STIS-OI-M 


FEDERAL  HOUSING  FINANCE  BOARD 

[NO.FHFB92-3] 

Affordable  Housing  Program 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 

summary:  The  Federal  Housing  Finance 
Board  ("Finance  Board")  is  giving  notice 
of  the  1992  closing  dates  for  applications 
for  funding  under  the  Affordable 
Housing  Program  ("AHP")  during  1992. 
This  notice  is  given  to  supplement 
notices  providied  by  the  Federal  Home 
Loan  Banks  ("FHLBanks")  pursuant  to 
12  CFR  960.4(a).  The  Finance  Board  will 
announce  AHP  funding  levels  for  1992  in 
early  1992. 
dates:  See  AHP  application  deadlines 

in  SUPPLEMENTARY  INFORMATION. 

addresses:  See  FHLBank  addresses  in 
the  SUPPI.EMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sylvia  Martinez,  Director,  Housing 
Finance  Directorate,  (202)  406-2825,  or 
Richard  Tucker,  Deputy  Director, 
Housing  Finance  Directorate,  (202)  408- 
2843,  Federal  Housing  Finance  Board, 
1777  F  Street,  NW.,  Washington,  DC 
20006. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  regulations  set  forth  in 
12  CFR  part  960,  AHP  funding  is 
awarded  based  on  FHLBank  District- 
wide  competitions  held  twice  each  year. 
Each  FHLBank  is  allowed  to  choose  two 
quarters  of  the  year  (January,  April,  July, 
and  October)  in  which  to  conduct  the 
competitions.  Applications  must  be 
received  by  the  15th  day  of  the  quarter 
or  by  the  next  business  day  if  the  15th 
day  falls  on  a  weekend  or  holiday.  The 
respective  deadlines  for  AHP 
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applications,  selected  by  the  individual 
FHLBanks  for  1992,  are  listed  below 
along  with  the  individual  FHLBank 
addresses  and  Community  Investment 
Officers  ("CIOs"). 

For  additional  specific  information 
concerning  the  AHP,  Community 
Investment  Program,  and  other  FHLBank 
programs  to  promote  affordable  housing 
and  community  development,  members 
and  the  public  may  contact  the 
individual  FHLBank  CIOs. 


1992  AHP  Application  Deadlines 


Deadlines 

FHLBank 

1st  AHP 

2nd  AHP 

round 

round 

FHLBank  of  Boston 

April  15 

Octot>er  15. 

Post  Office  Box 

9106.  Boston.  MA 

02111.  CIO: 

David  Parish. 

Telephone:  (617)  ' 

330-9872. 

FHLBank  of  New 

April  15 

October  15. 

York.  One  World 

Trade  Center, 

103rd  FkXK,  New 

York.  NY  10048. 

CIO:  DonaM 

Wolff,  Telephone: 

(212)  912-4600. 

FHLBank  of 

January  15 

July  15. 

Pittsburgh.  625 

West  Rkjge  Pike, 

Suite  B-107. 

Conshohocken, 

PA  19428.  CIO: 

Calvin  Baker. 

Telephone:  (215) 

941-7116. 

FHLBank  of  Atlanta, 

January  15....... 

July  IS. 

Post  Offk»  Box 

105565,  Atlanta 

GA  30348,  CIO: 

Htiben  Wandfick. 

Telephone:  (404) 

888-8435. 

FHLBank  of 

January  15 

July  15. 

Oncinnati.  Post 

Office  Box  598, 

Cincinnati,  OH 

45201,  CIO:  Carol 

Telephone:  (513) 

' 

.     852-7615. 

FHLBank  of 

January  15 

July  IS. 

Indianapolis.  Post 

OffKe  Box  60. 

Indianapolis.  IN 

46205-0060.  CIO: 

Michael  Thomas. 

Telephone:  (317) 

465-0430. 

FHL  Bank  Of 

April  15 

October  15. 

Chicago.  Ill 

East  Wacker 

^ 

Drive.  Suite  800. 

Chicago.  IL 

60601.  cia 

Charies  Hfll. 

Telephone:  (312) 

565-5705. 

1992  AHP  APPUCATION  DEADLINES— 

Continued 


Deadliries 

FHLBank 

let  AHP 

2nd  AHP 

round 

round 

FHL  Bank  of  Oes 

April  15 

October  15. 

Moines.  907 

Walnut  Street. 

Des  Moines,  lA 

50309,  CIO: 

Nancy 

Grandquist 

Telephone:  (515) 

281-1109. 

FHL  Bank  of  Dallas 

April  15     

October  15 

5605  N. 

MacArthur 

Boulevard,  9th 

Floor,  Irving,  TX 

75038,  CIO: 

Clifford  Giles, 

Telephone:  (214) 

714-8645. 

FHL  Bank  of 

April  16 

October  15. 

Topeka.  Post 

Offk»  Box  176, 

. 

Topeka,  KS 

66601.  CIO:  Chris 

Imming, 

Telephone:  (913) 

233-0507  ext. 

565. 

FHL  Bank  of  San 
Francisco.  307 
East  Chapman 
Avenue,  Orange, 
CA  92666,  CIO; 
James  Yacenda, 
Telephone:  (714) 
633-1271. 

FHL  Bank  of 
Seattle,  1501 
Fourth  Avenue, 
Seattle,  WA 
98101-1693,010: 
Judy  Chaney. 
Telephone:  (206) 
340-8737. 


April  15.. 


April  15. 


October  15. 


October  15. 


Dated:  January  8, 1992. 

By  the  Federal  Housing  Finance  Board. 
J.  Stephen  Britt, 
Executive  Director. 
[FR  Doc.  92-880  Filed  1-13-92;  8:45  am] 

MLUNQ  CODE  •72S-01-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  ttw  Protection  of  the 
Public  Financial  Responsil>Hity  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 


pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Costa  Cruise  Lines  N.V.,  Costa  Crociere 
S.P.A.  and  Italian  Cruise  Lines 
S.R.L.,  World  Trade  Center,  80  S.W. 
8th  Street,  Miami,  FL  33130-3097 
Vessel:  Costa  Classica 
Dated:  fanuary  9. 1992. 

loseph  C.  Polking, 

Secretary. 

[FR  Doc.  92-922  Filed  1-13-92;  8:45  am| 

8ILUN0  COOC  •73»-01-« 

IDocket  No.  92-01] 

American  President  Lines,  Ltd.  v. 
Cyprus  Copper  Co.  and  Cyprus 
Minerals  Co^  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  American  President  Lines,  Inc. 
("Complainant")  against  Cyprus  Copper 
Company  and  Cyprus  Minerals 
Company  ("Respondents")  was  served 
January  8, 1992.  Complainant  alleges 
that  Respondents  engaged  in  violations 
of  section  10(a)(1)  of  the  Shipping  Act  of 
1984, 48  U.S.a  1709(a)(1).  by  obtaining 
ocean  transportation  at  less  than  the 
applicable  rates  and  charges  as  a  result 
of  misdescribing  cargo. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Charles  E. 
Morgan  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  January  8, 
1993,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  May  10, 
1993. 

Joaeph  C  Polking, 
Secretary. 
[FR  Doc.  92-842  Filed  l-lWtt;  8:45  am) 
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Gulf  Atlantie  Transport  Corpu  Possible 
Viototions  of  Section  16,  Second,  of 
ttte  Shipping  Act,  1916;  Order  of 
investigation  and  Hearing 

Between  April  1987  and  July  1991, 
Gulf  Atlantic  Transport  Corporation 
("Gulf  Atlantic")  was  a  vessel  operating 
common  carrier  in  the  United  States' 
domestic  offshore  trade  and  had  a  tariff. 
FMG-F  No.  3,  on  file  with  the 
Commission.  The  company  currently  is 
located  in  Jacksonville,  Florida.* 

It  appears  that  on  at  least  10 
occasions  between  May  1987  and  June 
1988,  as  set  forth  in  more  detail  in 
appendix  A  attached  hereto  and  made  a 
part  hereof,  Gulf  Atlantic  violated 
section  16,  Second,  Shipping  Act.  1916, 
46  US.C.  app.  815,  by  allowing  a  person 
to  obtain  transportation  for  property 
from  Mobile.  Alabama,  Port  Arthur, 
Texas,  or  Houston,  Texas,  to  Ihierto 
Rico  at  less  than  the  regular  rates  then 
established  in  Gulf  Atlantic's  Tariff, 
FMC-FNo.3. 

Now  therefore  it  is  ordered.  That 
pursuant  to  sections  1, 16, 18,  22,  27  and 
32  of  the  Shipping  Act,  1916,  46  U.S.C. 
app.  801,  815,  817,  821,  826  and  831,  an 
investigation  is  hereby  instituted  to 
determine:  I 


■  It  appear*  thai  Gulf  Atlantic  ia  engaged  in  a 
towing  operation  at  the  location. 


(1)  Whether  Gulf  Atlantic  Transport 
Corporation  ("Gulf  Atlantic")  violated 
section  16,  Second,  of  the  shipping  Act, 
1916; 

(2)  Whether,  in  the  event  Gulf  Atlantic 
is  found  to  have  violated  section  16, 
Second,  of  the  Shipping  Act.  1916.  civil 
penalties  should  be  assessed  and.  if  so. 
the  amount  of  such  penalties; 

It  is  further  ordered.  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of 
Administrative  Law  Judges  in 
compliance  with  Rule  81  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  upon  a  proper  showing  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of 
sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matters  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record; 

It  is  further  ordered,  That  Gulf 
Atlantic  is  designated  Respondent  in 
this  proceeding; 

It  is  further  ordered.  That  the 
Commission's  Bureau  of  Hearing 

Appendix  A 


Counsel  is  designated  a  party  to  this 
proceeding; 

//  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

//  is  further  ordered.  That  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Conunission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

//  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573.  in  accordance  with  rule  188  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.118,  and  shall  be 
served  on  parties  of  record; 

//  is  further  ordered.  That  in 
accordance  with  rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  January  8. 1993.  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  May  10. 1993. 

By  the  Commission.* 
Joseph  C.  PoUdng, 
Secretary. 

*  Commissioner  Quartel's  dissent  it  attached. 


Vessel/voyage 


Gatco  Antittes  V.  1 

Gatco  Antitles  V.  2.... 
Gatco  /knUles  V.  2.._ 

Gatco  Antilles  V.  2 

Gatco  AntHtes  V.  3 

Gatco  AntiHes  V.  6 

Gatco  Antilles  V.  7 .* 

Caribe  V/208-0 i 

Carit>e  V/208-0 J — 

CanbeV/20e-0 i 


BKI  Of  lading 


No.  5 

5/21/87 

No.  8 

6/19/87 

No.  13 

No  5 

6/19/87 
6/24/87 

No.  20 „ 

No.  40 -.. 

No.  24 „ — 

No.  2 

7/23/87 
11/18/87 
12/23/87 

6/20/88 

No.  3 

6/20/88 

No.  4 

6/20/88 

Date 


Peraon  (sMpper/consignee) 


United  States  Gypsum  Company.. 
First  mtemational  Timber  Sales,  Inc.. 

First  International  Timber  Sales,  Inc 

First  International  Timber  Sales,  Inc 

Transcontinental  Steel  Company 

Transcontinental  Steel  Comjjany 

Transcontinental  Steel  Company 

Transcontinental  Steel  Company „...„ 

Transcontinental  Steel  Company 

Transcontinental  Steel  Company ~. 


Commodity 


Plaster 
Lumber 
Lumber 
Lumt>er 
Steel  Material 
Steel  Beams 
Steel  Beams 
Pine  Posts 
Crossarms 
Pine  Poles 


Commissioner  Quartcl  Dissenting: 
The  party  this  Commission  today 
chooses  to  investigate  is  one  over  whom 
we  no  longer  even  have  regulatory 
authority.  Gulf  Atlantic  Transport 
Corporation  ceased  filing  tariffs  with 
this  Commission  in  July  of  1990  and 
ceased  doing  business  as  a  carrier 
altogether  in  1991.  We  have  nevertheless 
been  urged,  and  the  majority  has 
decided,  to  reach  back  with  our 
regulatory  arm  and  initiate  an 
investigation  to  determine  if  we  can 
sometime  in  the  future  impose  penalties 


on  this  former  carrier  for  no  other 
reason,  as  far  as  1  can  discern,  except 
procedural  pique  and  pettiness. 

Gulf  Atlantic  in  fact  attempted 
settlement  negotiations  with  us  through 
two  different  law  firms  based  on  their 
arguable  contention  that  the 
transportation  of  goods  in  question  was 
premised  on  a  separate  and  bona  fide 
charter  agreement.  Rather  than  agree  to 
settle  and  be  done  with  this  matter,  we 
have  instead  upped  the  ante  and 
commenced  yet  another  formal 
investigation  which  costs  not  only  the 


public,  for  the  unnecessary  use  of  scarce 
staff  resources,  but  also  the  carrier. 

Furthermore  while  case  law  may  be 
consistent  in  disallowing  an  apparent 
common  carrier  to  contract 
independently  under  circumstances 
similar  to  these,  I  believe  we  should 
have  had  a  full  Commission  meeting  on 
this  case  to  at  least  <lebate  the  premises 
of  the  past  decisions  which  are  arguably 
based  on  now  disputed  regulatory 
theories.  I  consider  the  outcome  in  this 
case  as  another  example  of  a 
Commission  weakened  by  excessive 
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delegation  of  authority  to  its  staff,  the 
latter  which  evidences  a  continuing 
attitude  of  regulatory  zealotry  and 
indifference  to  the  needs  of  the  public  at 
large. 

IFR  Doc.  92-877  Filed  1-13-92;  8:45  am] 

BIUJNG  CODE  •73IM)1-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review: 
Extension  of  Comment  Period 

summary:  On  December  10, 1991,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  published  for  comment 
the  proposed  addition  of  a  supplement 
to  the  quarterly  Report  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  (FFIEC  002; 
0MB  No.  7100-0032).  The  report  is 
collected  and  processed  by  the  Federal 
Reserve  on  behalf  of  all  three  federal 
bank  regulatory  agencies.  The  new 
supplement  (FFIEC  002S;  0MB  No.  7100- 
0032)  would  collect  information  on 
assets  and  liabilities  of  non-U.S.  branch 
that  is  managed  or  controlled  by  a  U.S. 
branch  or  agency  of  a  foreign  bank.  The 
notice  provided  that  the  comment  period 
regarding  this  proposed  supplement 
would  expire  on  January  10, 1992.  The 
Board  has  received  a  request  from  the 
public  to  extend  the  public  comment 
period  to  enable  the  public  to  prepare 
adequate  comments  on  the  proposed 
supplement  in  writing.  In  response  to 
these  requests,  the  Secretary  of  the 
Board,  acting  pursuant  to  delegated 
authority,  has  decided  to  extend  the 
public  comment  period  on  this 
supplement  to  January  31. 1992. 

DATES:  The  comment  period  has  been 
extended,  and  now  expires  January  31, 
1992. 

ADDRESSES:  Comments,  which  should 
refer  to  0MB  Docket  No.  7100-0032, 
should  be  sent  both  to  the  agency 
clearance  officer  and  to  the  0MB  desk 
officer,  as  follows: 
Federal  Reserve  Board  Clearance 
Officer — Frederick  J.  Schroeder — 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC 
20551  (202-452-3829). 
OMB  Desk  Officer— Gary  Waxman— 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  room  3208.  Washington  DC 
20503  (202-395-7340). 
FOR  FURTHER  INFORMATION  CONTACT: 

Henry  S.  Terrell,  Senior  Economist  (202- 
452-3785),  Division  of  International 
Finance,  and  Martha  C.  Bethea.  Deputy 


Associate  Director  (202-452-3181). 
Division  of  Research  and  Statistics. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for  the 
Board  of  Governors  of  the  Federal  Reserve 
System.  January  7, 1992. 
lennifer ).  |ohnson. 
Associate  Secretary  of  the  Board. 
(PR  Doc.  92-912  Filed  1-13-92;  8:45  am] 
BILUNC  CODE  UIO-OI-M 


Sylvan  J.  DIesIc,  et  al^  Change  in  Banic 
Control  Notices;  Acquisitions  of 
Stiares  of  Banlcs  or  Banl(  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  4, 1992. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Sylvan/.  Dlesk,  Wheeling,  West 
Virginia;  to  acquire  an  additional  0.20 
percent  of  the  voting  shares  of  First 
West  Virginia  Bancorp,  Inc.,  Wheeling, 
West  Virginia,  for  a  total  of  10.07 
percent. 

B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  David  Ray  and  Elizabeth  Ann 
Tritten,  Waynesville,  Missouri;  to 
acquire  an  additional  29.66  percent  of 
the  voting  shares  of  Tritten  Bancshares, 
Inc.,  St.  Robert,  Missouri,  for  a  total  of 
34.75  percent,  and  thereby  indirectly 
acquire  First  State  Bank  of  St.  Robert, 
St.  Robert,  Missouri. 

2.  Frank  E.  and  Beverly  Ann  Wiles. 
Pleasant  Hope,  Missoiui;  to  acquire 
34.75  percent  of  the  voting  shares  of 
Tritten  Bancshares,  Inc.,  St.  Robert, 
Missouri,  and  thereby  indirectly  acquire 
First  State  Bank  of  St.  Robert.  St.  Robert, 
Missouri. 


Board  of  Governors  of  the  Federal  Reserve 
System.  )anuary  8, 1992. 
Jennifer ).  )ohnsoa. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  92-913  Filed  1-13-92;  8:45  am] 
HLUNO  COOE  UlO-OI-f 


FBOP  Corporation;  Acquisition  of 
Company  Engaged  in  Permissibte 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)f2rDrtfTof-- 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's" 
approval  under  section  4(c)(8]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  su^ice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  4, 
1992. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  FBOP  Corporation.  Oak  Park, 
Illinois;  to  acquire  Sterling  Federal 
Savings  and  Loan  Association  of 


1484 


Federal  Register  /  Vol.  57,  No.  9  /  Tuesday,  January  14.  1992  /  Notices 


Chicago,  Chicago,  Illinois,  and  thereby 
engage  in  owning,  controlling  or 
operating  a  savings  association  pursuant 
to  S  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  tlie  Fsderal  Reaerve 
System,  January  8, 1992. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  92-914  Tiled  1-13-92;  8:45  ami 
BHJJNQ  COOC  •210-01-F 


Gnipo  Hnandero  Banamex  Accival, 
SJL  de  C.V4  Formation  of,  Acquisition 
by,  or  Merger  of  Banic  Holding 
Companies;  and  Acquisition  of 
Nonbanldng  Company 

The  company  listed  in  this  notice  has 
applied  under  S  225.14  of  the  Board's 
Regulation  Y  (12  CFH  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under  § 
225.23(aH2)  of  Regulation  Y  (12  CFR 
225.23(a)(2])  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanldng 
activity  that  the  Board  has  determined 
to  be  closely  related  to  banking  and 
permissible  for  bank  holding  companies, 
or  to  engage  in  such  an  activity.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Oie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  su^ice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Conmients  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  4. 
1992. 

A.  Federal  Reserve  Bank  of  San '. 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  California  94105: 

1.  Cnipo  Financiero  Banamex 
Accival  S.A.  de  C.V.,  Mexico.  D.F., 
Mexico;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Banco  Nadonal  de 
Mexico,  S.A.,  Mexico,  D.F.,  Mexico; 
Banamex  Holding  Company,  Los 
Angeles.  California;  and  Banamex  USA 
Bancorp,  Los  Angeles,  California;  and 
thereby  indirecdy  acquire  California 
Commerce  Bank,  Los  Angeles, 
California. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
ACCI  Securities,  Inc^  Boulder,  Colorado, 
and  thereby  engage  in  full  services 
securities  brokerage,  in  which  securities 
brokerage  services  and  investment 
advice  incidental  thereto  are  provided 
on  a  combined  basis,  pursuant  to  S  § 
225.25(b)(4)  and  (b)(15)  of  the  Board's 
Regulation  Y;  and  private  placement 
services,  soliciting  piu-chasers  in  the 
private  placement  of  all  types  of 
securities  pursuant  to  the  conditions 
imposed  in  NCNB  Corporation,  76 
Federal  Reserve  Bulletin  864  (1990). 

Board  of  Governors  of  tiie  Federal  Reserve 
System,  January  B,  1992. 
Jennifer  J.  Jolinson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-915  Filed  1-13-92;  8:45  am] 

BILUNO  COOC  631<M>V.f 


D€PARTIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DockttNa91F-0479] 

BASF  Corp^  Filing  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  BASF  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  polyamide- 
ethyleneimine-epichlorohydrin  resin 
prepared  by  reacting  adipic  acid  and  N- 
(2-aminoethyl)-l,2-ethanediamine,  to 


form  a  basic  polyamidoamine  which  is 
modiHed  by  reaction  with 
ethyleneimine,  and  further  reacted  with 
formic  add  and  (chloromethyl)oxirane- 
o-hydro-a>-hydroxypoly(oxy-l,2- 
ethanediyl).  The  resin  is  intended  for 
use  as  a  retention  aid  in  the 
manufacture  of  paper  and  paperboard 
intended  to  contact  dry  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204, 202-254- 
9500. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
OB4ig3)  has  been  Hied  by  BASF  Corp., 
Eight  Campus  Dr.,  Parsippany.  N)  070^. 
The  petition  proposes  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  a  polyamide-ethyleneimine- 
epichlorohydrin  resin  prepared  by 
reacting  adipic  add  and  N-12- 
aminoethyl)-1.2-ethanediamine,  to  form 
a  basic  polyamidoamine  which  is 
modified  by  reaction  with 
ethyleneimine.  and  further  reacted  with 
formic  acid  and  (chloromethyl)oxirane- 
a-hydro-<i>-hydroxypoly(oxy-l,2- 
ethanediyl).  The  resin  is  intended  for 
use  as  a  retention  aid  in  the 
manufacture  of  paper  and  paperboard 
intended  to  contact  dry  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  Hnds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated.  January  2, 1992.    . 
Frad  R.  Shank, 

Director.  Center  for  Food  Safety  arid  Applied 
'Nutrition. 
[FR  Doc.  92-693  Filed  1-13-92;  8:45  am] 

BILUNG  CODE  418IM>1-« 


Consumer  Participatiori;  Notice  of 
Open  Meeting 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  ORLANDO  DISTRICT  OFFICE, 
chaired  by  Lynne  C.  Isaacs.  Public 
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Affairs  Specialist  The  topic  to  be 
discussed  is  food  labeliiy. 

DATES:  Wednesday,  January  22, 1992, 10 
a.m.  to  12  m. 

AOORESSES:  University  of  North  Florida, 
College  of  Health,  Bldg.  14,  rm.  1542, 
4567  St.  Johns  Bluff  Rd.,  South 
Jacksonville,  FL  32216. 

FOR  niRTHER  INFOMiATION  CONTACn 
LynneC.  Isaacs,  Public  Affairs 
Specialist,  Food  and  Drug 
Administration,  7200  Lake  Ellenor  Dr., 
suite  120,  Orlando,  FL  32809, 407-648- 
6922. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  January  9, 1992. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy 
(PR  Doc  92-890  Filed  1-13-02;  8:45  am] 

BILUNQ  CODE  41M-«1-« 


Consumer  Participation;  Notice  of 
Open  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  NASHVILLE  DISTRICT 
OFFICE,  chaired  by  Raymond  K. 
Hedblad.  District  Director.  The  topic  to 
be  discussed  is  food  labeling. 

DATES:  Friday.  January  17, 1992, 9:30 
a.m.  to  12  m. 

ADDRESSES:  John  Sevier  Bldg., 
Conference  Rm.  A,  Ground  Floor,  500 
Chariotte  Ave.,  Nashville.  TN  37243. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  S.  Baxter,  Public  Affairs 
Specialist,  Food  and  Drug 
Administration,  297  Plus  Park  Blvd., 
Nashville,  TN  37217, 615-781-5372. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
ofFicials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 


Dated:  January  9, 1992. 
Micliael  R.  Taylor, 
Deputy  Commissioner  for  Policy 
[FR  Doc.  92-891  Filed  l-l»-e2;  8:45  am] 
MLUNQ  CODE  41W41HI 


Consumer  Participation;  Notice  of 
Open  Meeting 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  ORLANDO  DISTRICT  OFnCE, 
chaired  by  Lynne  C.  Isaacs,  Public 
Affairs  Specialist.  The  topic  to  be 
discussed  is  food  labeling. 
DATES:  Friday,  January  31, 1992, 10  a.m. 
to  12  m. 

ADDRESSES:  Manatee  County  Central 
Library,  1301  Barcarrota  Blvd., 
Bradenton,  FL  34205. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  C.  Isaacs,  Public  Affairs 
Specialist,  Food  and  Drug 
Administration,  7200  Lake  Ellenor  Dr., 
suite  120,  Oriando,  FL  32809,  407-648- 
6922. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  January  9, 1992. 
Midiael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-892  Filed  1-13-92;  a-45  am] 

MIXINQ  CODE  41«0-«1-« 

National  Inatltutee  of  Health 

Biomedical  Researctt  Symposium; 
Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  symposium  being 
sponsored  jointly  by  the  National 
Institutes  of  Health  (NIH).  the 
Department  of  Health  and  Human 
Services,  and  the  Southwest  Foundation 
for  Biomedical  Research,  on  February  3- 
4, 1992,  at  the  Henry  B.  Gonzalez 
Convention  Center,  San  Antonio,  Texas 
78205.  The  symposium,  'Today's 
Opportunities,  Tomorrow's  Health:  The 
Future  of  Biomedical  Research  in  " 

America,"  will  be  devoted  to  a 
discussion  of  (1)  Ae  future  of  biomedical 
and  behavioral  research,  and  (2)  the 


draft  NIH  Strategic  Plan.  Symposium 
sessions  on  February  3  will  be  held  from 
9  a.m.  to  12:15  pjn.  and  from  1:30  p.m.  to 
5:30  pjn.,  and  on  February  4  from  8:30 
a.m.  to  12  p.m.  and  1  p.m.  to  3  p.m. 

The  symposium  will  be  open  to 
members  of  the  public  who  pay  the 
registration  fee  of  $250  which  will  defray 
the  cost  of  printing  and  mailing  of 
documents  and  the  provision  of  meals  to 
attendees.  Arrangements  may  be  made 
for  free  attendance  at  a  limited  number 
of  sessions  if  space  permits  and  if  meals 
are  not  involved  and  printing  and 
mailing  of  documents  is  not  necessary. 
The  registration  fee  is  being  waived  for 
members  of  the  media  who  wish  to 
cover  the  meeting. 

Further  information  may  be  obtained 
by  contacting  Duncan  Wimpress,  Ph.D., 
President,  Southwest  Foundation  for 
Biomedical  Research,  Post  Office  Box 
28147,  San  Antonio,  Texas  76228,  (512) 
674-1410. 

Dated:  January  7, 1982. 
BemadiiM  Haaly, 

Director.  NIH. 

(FR  Doc.  92-847  Filed  1-13-92:  &4S  am] 

BttUNB  CODE  414»41-ll    - 


DEPAflTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

(Docket  Na  N'SZ-Sase;  FR-3184-I«-01] 

Section  202  Loans  for  Housing  for  the 
Elderly  or  Handicapped;  Fiscal  Year 
1992  Loan  Interest  Rate 

AOINCV:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  section  202  loan 
interest  rate. ^^ 

summary:  Under  24  CFR  885.410(g).  the 
interest  rate  for  a  loan  for  housing  for 
the  elderly  or  handicapped  under 
section  202  of  the  Housing  Act  of  1959  is 
set  at  one  of  two  rates:  [1]  A  fixed 
aimual  interest  rate  announced  by  HUD; 
or  (2)  the  optional  interest  rate  elected 
by  the  Borrower  and  computed  by  HUD 
at  the  time  of  the  Borrower's  request  for 
conditional  or  firm  commitment.  This 
document  establishes  8.375  percent  as 
the  fixed  annual  interest  rate  for  Fiscal 
Year  1992.  (Information  concerning  the 
calculation  of  the  optional  interest  rate 
will  be  provided  to  Borrowers  upon 
request.  See  S  885.410(hl.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Wilden,  Director.  Housing  for 
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the  Elderly  and  Handicapped  People 
Division.  Office  of  Elderly  and  Assisted 
Housing.  451  Seventh  Street,  SW.. 
Washington.  DC  20410-6000.  Telephone 
(202)  708-2730,  or  (202)  70&-4594  (voice/ 
TDD).  (These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  Under  24 
CFR  885.410(g),  the  interest  rate  for  a 
loan  for  housing  for  the  elderly  or 
handicapped  under  section  202  of  the 
Housing  Act  of  1959  is  set  at  one  of  two 
rates:  (1)  A  fixed  annual  interest  rate 
announced  by  HUD;  or  (2)  the  optional 
interest  rate  elected  by  the  Borrower 
and  computed  by  HUD  at  the  time  of  the 
Borrower's  request  for  conditional  or 
firm  commitment.  This  document 
announces  HUD's  determination  of  the 
annual  interest  rate.  (Information 
concerning  the  calculation  of  the 
optional  interest  rate  will  be  provided  to 
Borrowers  upon  request.  See 
§  885.410(h).) 

The  annual  interest  rate  fixed  under 
§  885.410(g)(1)  may  not  exceed:  (1)  The 
average  yield  on  the  most  recently 
issued  30-year  marketable  obligations  of 
the  United  States  during  the  three-month 
period  immediately  preceding  the  fiscal 
year  in  which  the  loan  is  made  (adjusted 
to  the  nearest  one-eighth  of  one  percent) 
plus  an  allowance  to  cover 
administrative  costs  and  probable 
losses  under  the  program.  (This 
allowance  has  been  determined  by  the 
Secretary  of  Housing  and  Urban 
Development  to  be  one-fourth  of  one 
percent  (0.25  percent)  per  annum  for 
both  the  construction  and  permanent 
loan  periods):  and 

(2)  Any  applicable  statutory  ceiling  on 
the  loan  interest  rate  including  the 
allowance  to  cover  administrative  costs 
and  probable  losses  (see 
§  885.410(g)(l)(ii)).  The  current  statutory 
ceiling  is  9.25  percent  per  annum. 

The  average  yield  on  the  interest- 
bearing  obligations  of  the  United  States 
described  in  paragraph  (1)  was  8.125 
percent  during  the  last  three  months  of 
Fiscal  Year  1991.  This  rate,  plus  the  0.25 


percent  allowance  for  administrative 
costs  and  probable  losses,  yields  an 
interest  rate  of  8.375  percent. 
Accordingly,  this  Notice  establishes  the 
annual  interest  rate  for  section  202  loans 
made  during  Fiscal  Year  1992  at  8.375 
percent  per  annum. 

Under  24  CFR  50.20(1).  an 
environmental  finding  is  not  necessary 
because  the  statutorily  required 
establishment  of  interest  rates  is  among 
matters  that  are  categorically  excluded 
from  the  environmental  requirements  of 
24  CFR  part  50. 

Authority:  Sec.  202,  Housing  Act  of  1959  (12 
U.S.C.  1701q);  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  January  7, 1992. 
Arthur  ).  Hill. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner 
[FR  Doc.  92-741  Filed  1-13-92:  8:45  am) 

BtUING  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Availability  of  the  Draft  Oil  and  Gas 
Resource  Management  Plan/ 
Environmental  Impact  Statement 
Amendment;  Miles  City  District;  MT 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  In  accordance  with  section 
202  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  section 
102(c)  of  the  National  Environmental 
Policy  Act  of  1969,  the  Draft  Resource 
Management  Plan/Environmental 
Impact  Statement  (RMP/EIS) 
Amendment  has  been  prepared  for  the 
Billings,  Powder  River,  and  South 
Dakota  Resource  Areas.  The  RMP/EIS 
Amendment  describes  and  analyzes 
future  options  for  managing  the  leasing 
of  oil  and  gas  on  approximately  1.7 


million^acres  of  BLM  surface  and  4.6 
million  acres  o^  federal  minerals  in 
south-central  and  southeastern  Montana 
and  the  State  of  South  Dakota.  The 
RMP/EIS  Amendment  provides  a 
comprehensive  plan  for  managing  the 
federal  oil  and  gas  resources 
administered  by  BLM.  ^ 
PUBUC  participation:  Copies  are 
available  from  the  Billings  Resource 
Area  Office,  810  East  Main  Street, 
Billings,  MT  59105-3395.  telephone  (406) 
657-6262.  Public  reading  copies  are 
available  for  review  at  the  following 
BLM  locations: 
Office  of  External  Affairs.  Main  Interior 

Building,  room  5600, 18th  and  C 

Streets,  NW..  Washington.  DC  20240- 

9998. 
External  Affairs  Office.  Montana  State 

Office.  P.O.  Box  36800.  222  North  32nd 

Street,  Billings.  MT  59107-6800. 
Miles  City  District  Office,  Garryowen 

Road.  P.O.  Box  940.  Miles  City.  MT 

59301-0940. 
South  Dakota  Resource  Area.  310 

Roundup  Street.  Belle  Fourche,  South  . 

Dakota  57717-1698. 
Powder  River  Resource  Area,  Miles  City 

Plaza,  Miles  City.  Montana  59301- 

2844. 
Billings  Resource  Area,  810  East  Main 

Street,  Billings,  Montana  59105-3395. 

Public  reading  copies  are  available  for 
review  at  each  county  library  located  in 
Big  Horn,  Carbon,  Carter,  Custer,  Fallon, 
Golden  Valley,  Musselshell,  Powder 
River,  Rosebud,  Prairie,  Stillwater, 
Sweet  Grass.  Treasure.  Yellowstone, 
and  Wheatland  Counties  in  Montana; 
and  all  66  counties  of  South  Dakota. 

Written  comments  on  the  Draft  RMP/ 
EIS  Amendment  will  be  accepted  for  90 
days  following  the  date  the 
Environmental  Protection  Agency 
publishes  the  Notice  of  Filing  of  the 
Draft  Amendment  in  the  Federal 
Register.  Comments  can  also  be 
presented  at  three  public  meetings  to  be 
held: 


Date 

Time 

Locatkw 

March  10.  1992 ; 

7pm 

BLM  Resource  Area  Office,  310  Roundup  Street,  Belle  Fourche,  South  Dakota. 

March  11.  1992 , .7 

7  p.m 

BLM  District  Office.  Garryowen  Road.  Miles  City,  Montana. 

March  1 2.  1 992 „ 

7  p.m 

Quality  Inn,  2036  Overland  Avenue,  Billings.  Montana.                                    -            , 

ADDRESSES:  Written  comments  on  the 
document  should  be  addressed  to:  Lloyd 
F.  Emmons,  Project  Manager,  Bureau  of 
Land  Management,  Billings  Resource 
Area  Office,  810  East  Main,  Billings, 
Montana  5910&-3395. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lloyd  F.  Emmons.  Project  Manager, 


Bureau  of  Land  Management,  Billings 
Resource  Area  Office,  810  East  Main, 
Billings,  Montana  59105-3395,  (406)  657- 
6262. 

SUPPLEMENTARY  INFORMATION:  The 

Draft  RMP/EIS  Amendment  analyzes 
four  alternatives  to  resolve  nine  issues. 
The  alternatives  can  be  summarized  as: 


(A)  (No  Action)  is  the  continuation  of 
present  management  decisions;  (B) 
emphasizes  the  protection  of  natural 
and  cultural  resources  while  allowing 
the  development  of  oil  and  gas;  (C) 
emphasizes  the  availability  of  the  public 
land  for  oil  and  gas  exploration  and 
development  with  minimum  restrictions; 


UMI 
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(D)  the  preferred  alternative  proposes  a 
balance  between  the  demands  of  oil  and 
gas  resource  development  and  the 
protection  of  sensitive  area  and  other 
resources.  Each  alternative  represents  a 
complete  management  plan  for  the 
planning  area.  The  nine  issues  are  as 
follows:  Other  resource  values  to  be 
considered  in  leasing  oil  and  gas,  what 
impacts  will  be  permitted  to  resource 
values,  what  areas  should  be  opened  or 
closed  to  oil  and  gas  activity,  resolution 
of  conflicts  between  oil  and  gas  and 
other  resource  values,  landowner 
involvement  in  decisions  affecting  split- 
estate  lands,  determination  of 
Reasonably  Foreseeable  Development 
of  oil  and  gas  resources  and  the  impacts 
associated  with  development, 
identification  of  mitigating  measures  to 
minimize  impacts  from  oil  and  gas 
resource  development,  how  the 
management  of  oil  and  gas  resources 
relates  to  other  multiple-use 
X  management  decisions,  and  handling  of 
hazardous  materials  related  to  the 
exploration  and  development  of  oil  and 
gas  resources. 

The  RMP/EIS  Amendment  evaluates 
two  proposed  Areas  of  Critical 
Environmental  Concern  (ACEC). 
Nominations  of  both  met  the  relevance 
and  importance  criteria  and  were 
studied  for  special  management. 

The  Meeteetse  Spires  Outstanding 
Natural  Area  would  be  designated  an 
ACEC  to  protect  the  scenic  quality  of 
the  Meeteetse  Spires  pinnacles  and  the 
habitat  of  two  species  of  rare  plants, 
Shoshonea  pulvinata  and  Townsendia 
spathulata.  No  new  oil  and  gas  leases 
will  be  issued  within  the  boundaries  of 
the  proposed  ACEC.  Current  leases  will 
expire  in  1995  and  1996.  The  proposed 
ACEC  would  be  withdrawn  from 
mineral  entry.  Other  resoiu'ce  uses 
would  be  permitted,  providing  there  are 
no  threats  to  the  populations  of  rare 
plants  or  safety  hazards  to  the  users. 


Dsled 


04/30/79 

10/24/79 

01/23/84 

10/18/84 

03/13/84 

05/28/85 

08/08/85 

08/08/85. 

4/22/86  

09/16/86 

y  09/10/87 


Citalion 


The  Weatherman  Draw  Rock  Art 
Complex  would  be  designated  an  ACEC 
to  protect  the  petroglyphic  and 
pictographic  cultu^  sites  and  the 
significant  historic  cultural,  and  scenic 
values  of  the  complex.  Six  hundred 
acres  of  the  proposed  ACEC  have  been 
withdrawn  from  mineral  entry.  The  BLM 
would  pursue  an  additional  withdrawal 
from  mineral  entry  on  the  remaining 
portion  of  the  proposed  ACEC.  Oil  and 
gas  leasing  would  occiu'  with  a  No 
Surface  Occupancy  stipulation  for  the 
proposed  ACEC.  Other  resource  uses 
would  be  permitted  unless  they  conflict 
Mrith  the  protection  or  management  of 
the  complex. 

Management  prescriptions  for  these 
potential  ACECs  vary  by  alternative  and 
are  described  in  the  RMP/EIS 
Amendment 

Public  participation  has  occurred 
throughout  the  RMP/EIS  Amendment 
process.  A  Notice  of  Intent  was  filed  in 
the  Federal  Register  in  November  1988. 
Since  that  time  public  meetings, 
mailings,  and  briefings  have  been 
conducted  to  solicit  comments  and 
ideas.  All  comments  presented 
throughout  the  process  have  been 
considered. 

This  Notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
proposed  ACECS. 

Dated:  December  16, 1991.  - 
Jotm  A.  Kwiatkowski, 

Deputy  State  Director,  Division  of  Lands  and 
Renewable  Resources. 
[PR  Doc.  92-908  Filed  1-13-92;  8:45  am] 
MLUNQ  COOC  4310-ON-H 


[UT-02(H)2-4320-02]  ' 

Salt  Lake  Diatrict,  Grazing  Advisory 
Board;  Meeting 

AQENCV:  Bureau  of  Land  Management, 
Interior. 

Federal  Register  Notice  of  Intent 


action:  Notice  of  Grazing  Advisory 
Board  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-463  that 
the  Salt  Lake  District  Grazing  Advisory 
Board  will  be  meeting  on  February  12, 
1992.  The  meeting  will  begin  at  9:30  a.m. 
at  the  Salt  Lake  District,  Bureau  of  Land 
Management  office,  at  2370  South  2300 
West,  Salt  Lake  City.  Utah. 

The  purpose  of  the  meeting  will  be  to 
review  range  improvement  project 
proposals  for  funding  consideration  by 
the  Salt  Lake  District  Grazing  Advisory 
Board. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meeting  between  10 
a.m.  and  10:30  a.m.,  or  file  a  written 
statement  for  the  Board's  consideration. 
Those  wishing  to  make  statements  to 
the  Board,  are  requested  to  contact 
Glade  Anderson  at  (801)  977-4300  by 
February  7th  so  adequate  time  can  be 
included  on  the  agenda. 
Daanc  H.  Zellar, 
Salt  Lake  Diatrict  Manager  - 
[FR  Doc.  92-686  Filed  1-13-92;  8:45  am] 

MUmO  CODE  411»-00-« 


Bureau  of  Reclamation 

Withdrawal  of  Notices  of  Intent 

AOENCV:  Bureau  of  Reclamation, 

Interior. 

ACnON:  Notice  of  withdrawal  of  notices 

of  intent. 


;  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  ameded.  the  Bureau  of 
Reclamation  is  withdrawing  the 
following  list  of  notices  of  intent. 
Environmental  impact  statement's  will 
not  be  prepared  on  these  projects  which 
have  become  inactive  or  for  which  a 
finding  of  no  significant  impact  has  been 
prepared. 


44  FR  256275 
44  FR  61264_. 
49  FR  2834 
49  FR  40979... 

49  FR  9486 

50  FR  21669... 
50  FR  32121 

50  FR  32121.. 

51  FR  15073.. 

51  FR  32855.. 
52?FR34322_ 


Project 


Allen  Camp  Unit.  Central  Vallev  Project,  California  (EIS  Canceled). 

/Vople  Creek  Unit,  PicK-Sioan  Missouri  Basic  Program,  North  Dakota  (EIS  Canceled. 

Texas  Big  Sandy  Project,  Texas  (EIS  Canceled). 

Parker  Diviskjn  Ctwnnel  Modification  Proiect,  Colorado  Front  Work  and  Levee  System,  Arizona-California  (1990 

FON»). 
New  Meiones  Unit  Suoplement,  Central  Valley  Project,  California  (EIS  CarKeled). 
Milk  River  Project,  Pick-Sloan  Missouri  Basis  Program,  Montana  (EIS  Canceled). 
Bedia  Proiect,  Texas  (EIS  Canceled). 

Fallon  Indian  Reservation  Irrigation  and  Drainage  System,  Newlands  Project,  Nevada  (EIS  Cancelod). 
Little  John's  Creek  (Central  San  Joaquin  Loan)  (also  known  as  Farminolon  Canai  Proiact),  SmaN  Reclamation 

Projects,  Act,  Caiitomia  (EIS  Canceled). 
Spring  Canvon  Pumped  Storaqe  Project,  Arizona  (EIS  Canceled). 
Los  Banos  Qrandes.  Central  Vaiiey  Project,  Caiitomia  (EIS  Canceled). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Wayne  O.  Deason  (Manager  of 
Environmental  Services,  U.S.  Bureau  of 
Reclamation,  P.O.  Box  25007.  Denver  CO 
80225),  (303)  236-9336. 

Dated:  December  27. 1991. 
|oe  D.  Hall. 
Deputy  Commissioner. 
[FR  Doc.  92-948  Filed  1-13-92;  8:4?  am] 
BIlXIfNS  COOe  431(M>»-M 


MHItown  Hill  Project,  Douglas  County, 
OR 

agency:  Bureau  of  Reclamation 
(Interior)  in  cooperation  with  Bureau  of 
Land  Management  (Interior). 

ACTION:  Notice  of  correction  on  draft 
environmental  impact  statement  (DEIS): 
IM-DES  91-33. 


summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (as  amended),  the  Bureau  of 
Reclamation  (Reclamation),  in 
cooperation  with  the  Bureau  of  Land 
Management,  prepared  a  draft 
environmental  impact  statement  (DEIS) 
for  the  Milltown  Hill  Project.  Douglas 
County,  Oregon.  The  DEIS  was  filed 
with  the  Environmental  Protection 
Agency  on  December  11. 1991.  The 
Notice  of  Availability  appeared  in  the 
Federal  Register  (volume  56.  page  65275) 
on  December  16, 1991.  The  number 
assigned  to  the  DEIS  by  the  Department 
of  the  Interior  was  inadvertently  omitted 
from  that  notice.  As  indicated  above, 
that  number  is:  INT-DES  91-33. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Douglas  James  (Regional 
Environmental  Officer.  Pacific 
Northwest  Region.  Boise,  Idaho); 
telephone:  (208)  334-1207. 

Federal  Register  Notice  of  Availability 


Dated:  December  27, 1991. 
JM  D.Hall. 
Deputy  Commissioner. 
[FR  Doc.  92-713  Filed  1-13-92;  8:45  am) 

MLUN6  CODE  4310-OMI 

Withdrawal  of  Draft  Environmental 
Impact  Statements 

agency:  Bureau  of  Reclamation, 
Interior. 

action:  Notice  of  cancellation  of  draft 
environmental  impact  statements. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  Ntaional  Environmental  Policy 
Act  of  1969.  as  amended,  the  Bureau  of 
Reclamation  is  canceling  the  following 
list  of  draft  environmental  impact 
statements.  Final  environmental  impact 
statements  will  not  be  prepared  since 
the  projects  have  become  inactive. 


Date 


09/30/76...„ 

07/24/78.. 
04/10/84.. 
03/11/86.. 

10/07/86.. 


12/02/86 

01/02/87 


Citation 


41  FR  43205. 

43  FR  31993. 
49  FR  14208. 
51  FR  8373... 

51  FR  35703. 

51  FR  43475. 

52  FR  178 


Project 


Savery-Pot  Hook  Project,  Colorado  River  Storage  Project  Colorado  and  Wyoming  (DES  76-37.  filed  09/27/76) 

(EIS  Canceled). 
Unintah  Unit.  Central  Utah  Project,  Utah  (DES  78-27,  filed  07/19/78)  (EIS  Canceled). 
Santa  Marganta  Project  California,  Supplement  (DES  84-19,  filed  04/05/84)  (EIS  Canceled). 
Garrison  Diversioo  Unit  Pick-Sloan  Missoun  Basin  Program,  Commissien  Plan,  North  Dakota,  (DES  86-09,  filed 

03/06/86)  (EIS  Canceled). 
Central  South  Dakota  Water  Supply  System  (CENDAK)  Unit  Pick-Sloan  Missouri  Basin  Program,  South  Dakota 

(DES  86-39,  filed  10/02/86)  (EIS  Canceled). 
North  Side  Pumping  Divismn  Extenston,  Minidoka  Project  Idaho  (DES  86-46,  filed  11/25/86)  (EIS  Canceled). 
Garrison  Diversion  Unit  Pick-Sloan  Missoun  Basin  Program,  North  Dakota.  Draft  Supplement  to  DES  86-09 

(DES  86-51,  filed  12/30/86)  (EIS  Canceled). 


R>R  FURTHER  INFORMATION  CONTACT 

Dr.  Wayne  O.  Deason  (Manager  of 
Environmental  Services,  U.S.  Bureau  of 
Reclamation.  P.O.  Box  80225,  Denver  CO 
80225),  (303)  236-9336. 

Dated:  December  27. 1991. 
|oe  D.  Hall. 

Deputy  Commissioner. 

[FR  Doc.  92-949  Filed  1-13-92:  8:45  am] 

BILLMG  COOE  431IMW-M 

DEPARTIMENT  OF  INTERIOR 

Minerals  Management  Service 

Alaslta  OCS  Region;  Outer  Continental 
Shelf  Advisory  Board,  Alaska  Regional 
Technical  Working  Group  Meeting 

AGENCY:  Minerals  Management  Service, 
Alaska  OCS  Region,  Interior. 

ACTION:  Outer  Continental  Shelf 
Advisory  Board,  Alaska  Regional 
Technical  Working  Group  Committee; 
notice  for  meeting.  , 


UMI 


This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463. 

The  Alaska  Regional  Technical 
Working  Group  (RTWG)  Committee  of 
the  Outer  Continental  Shelf  (OCS) 
Advisory  Board  is  scheduled  to  meet 
from  1:30  p.m.  to  4:30  p.m..  January  29. 
1992.  in  room  311  of  the  Sheraton 
Anchorage  Hotel.  401  E.  6th  Avenue. 
Anchorage,  Alaska.  The  Alaska  RTWG 
is  one  of  six  such  committees  of  the  OCS 
Advisory  Board  that  provides  advice  to 
the  Director  of  MMS  about  technical 
matters  of  regional  concern  regarding 
OCS  prelease  and  postlease  sale 
activities. 

Topics  which  may  be  addressed  at  the 
meeting  are: 

(a)  Alaska  OCS  Region  issues  and 
activities. 

(b)  Oil  Pollution  Act  of  1990. 

(c)  Minerals  Management  Service 
Rulemaking. 

The  Alaska  RTWG  meeting  will  be 
open  to  the  public,  although  seating  may 


be  limited.  Interested  persons  may  make 
oral  or  written  presentations  to  the 
committee,  A  request  to  make  a 
presentation  should  be  made  no  later 
than  January  22. 1992,  to  Alan  D. 
Powers,  Regional  Director.  Alaska  OCS 
Region,  949  East  36th  Avenue,  room  110, 
Anchorage.  Alaska  99508-4302,  and 
should  be  accompanied  by  a  written 
summary  of  the  presentation. 

Minutes  of  the  meeting  will  be 
available  70  days  after  the  meeting  for 
public  inspection  and  copying  at  the 
Alaska  OCS  Region  Library,  949  East 
36th  Avenue,  Anchorage,  Alaska,  and  at 
the  office  of  OCS  Advisory  Board 
Support,  MMS,  Department  of  the 
Interior,  18th  and  C  Streets,  NW„ 
Washington,  DC. 

Dated:  December  24, 1991. 
Alan  D.  Powers, 

Regional  Director,  Alaska  OCS  Region. 

[FR  Doc.  92-909  Filed  1-13-92;  8:45  am] 
nUJNG  COOE  431(Hm-M 
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INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Parte  Na  MC-S  (Sub  Na  11)1 

Reminder  of  Requlrementt  Governing 
Insurance  and  Surety  Companies 
MaUng  ICC  HHngs 

agency:  Interstate  Commerce 

Commission. 

action:  Notice. 

summary:  The  ICC  reminds  the  public 
that  certificates  of  insurance  filed  by 
insurance/surety  companies  thatfail  to 
meet  the  ICC's  regulations  at  49  CFR 
1043.8  and  1084.5.  governing  financial 
responsibility  requirements  for 
insurance/surety  companies,  as 
modified  and  clarified  in  the  ICC's 
decision  at  7 1.C.C.  2d  589,  served  June  7, 
1991.  will  be  revoked  on  February  24, 
1992. 

EFFECTIVE  DATE:  January  14, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.  C.  Fernandez  (202)  927-5642  (TDD  for 
hearing  imparied:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION:  The  ICC 
in  its  decision  at  7 1.C.C.  2d  589,  revised 
its  regulations  at  49  CFR  1043.8  and 
1084.5,  governing  financial  responsibility 
requirements  for  insurance/surety 
companies.  The  decision  interpreted  the 
term  "authorized"  as  used  in  those 
regulations  to  mean  an  insurance/surety 
company  that  is  licensed  or  admitted  in 
at  least  one  state  to  issue  insurance 
policies  or  bonds,  and  clarified  that  the 
ICC  will  accept  certificates  of  insurance 
and  surety  bonds  issued  only  by 
Ucensed  or  admitted  companies.  The 
decision  ordered  that  certificates  of 
insurance  filed  by  companies  that  fail  to 
meet  the  new  regulations  would  be 
revoked  after  the  dissolution  by  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  of  its 
injunction,  issued  in  Owner-Operator 
Services,  Inc.,  et  al.  v.  ICC.  No.  90-1274, 
that  prevented  the  implementation  of 
those  regulations,  and  that  all  motor 
carriers  would  be  given  specific  notice 
of  revocation  of  their  certificates  of 
insurance  at  least  30  days  prior  to  the 
date  of  expiration.  The  D.C.  Circuit,  by 
order  of  November  6, 1991,  certified 
copy  servced  by  the  Clerk  of  that  QoviX 
of  December  24, 1991,  has  dissolved  that 
injunction.  Thus,  in  accordance  with  the 
deadlines  adopted  by  the  ICC  in  its 
decision,  the  public  is  reminded  that  all 
noncomplying  certificates  of  insurance/ 
surety  bond  will  be  revoked  at  11:59 
p.m.  on  February  24, 1992,  and  that 
operating  authcoities  of  ICC  licensed 
motor  carriers  remain  in  effect  only 
while  appropriate  insuriance  is  in  effect 
and  on  file  with  the  I(X. 


By  the  Commission.  Sidney  L  Strickland. 
Ir. 

Sidney  L  Strickland,  fr.. 
Secretary. 
[FR  Doc  92-960  Filed  1-13-92;  8:45  am] 

HLLMQ  COOe  70M-01^ 

[Finance  Docket  No.  31M1] 

CSX  Corp.,  CSX  Transportation,  Inc. 
and  The  Carroltton  Railroad—    . 
Control— Transkentucky 
Transportation  Railroad,  Inc.,  Decision 

AOENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  decision  accepting 

application  for  consideration. 

SUMMARY:  The  Commission  accepts  for 
consideration  the  application  filed 
December  13, 1991,  by  CSX  Corporation 
(CSX)  CSX  Transportation,  Inc.  (CSXT), 
The  Carrollton  Railroad  (CarroUton), 
and  Transkentucky  Transportation 
Railroad,  Inc.  (TTR)  (collectively 
applicants).  Carrollton,  a  subsidiary  of 
CSXT,  which  in  turn  is  a  subsidiary  of 
CSX  seeks  to  acquire  all  of  the  stock  of 
TTR.  a  Qass  DI  railroad  which  owns 
and  operates  a  49.6-mile  rail  line 
between  Paris  and  Maysville,  KY.  The 
Commission  finds  this  a  minor 
transaction  under  49  CFR  part  1180. 
DATES:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  no  later  than  February  13, 
1992,  and  concurrently  served  on 
applicants'  representatives,  the  United 
States  Secretary  of  Transportation,  and 
the  Attorney  General  of  the  United 
States.  Comments  from  the  Secretary  of 
Transportation  and  the  Attorney 
General  must  be  filed  by  February  28, 
1992.  The  Commission  will  issue  a 
service  list  shortiy  thereafter.  Comments 
must  be  served  on  all  parties  of  record 
within  10  days  of  the  Commission's 
issuance  of  a  service  list  and  confirmed 
by  certificate  of  service  filed  with  the 
Commission  indicating  that  all 
designated  individuals  and 
organizations  on  the  service  list  have 
been  properly  served.  Applicant's  reply 
is  due  by  March  16, 1992. 
ADDRESSES:  Send  original  and  10  copies 
of  all  docimients  to: 
Office  of  the  Secretary,  Case  Control 

Branch,  Attn:  Finance  Docket  No. 

31991,  Literstate  Commerce 

Commission,  Washington,  DC  20423. 

In  addition.  concurrenUy  send  one 
copy  of  all  documents  to  the  United 
States  Secretary  of  Transportation,  the 
Attorney  General  of  the  United  States, 
and  to  applicant's  representatives: 

Docket  Clerk.  Office  of  Chief  Counsel 
Federal  Railroad  Aditainistration. 


Room  8201, 400  Seventh  St.  SW., 

Washington,  DC  20590. 
Attorney  General  of  the  United  States, 

United  States  Department  of  Justice, 

10th  &  Constitution  Ave.,  NW., 

Washington.  DC  20530. 
G.  Paul  Moates.  Sidley  &  Austin,  1722 

Eye  Streel,  NW.,  Washington,  DC 

20006. 
Charies  C.  Rettberg,  Jr.,  CSX 

Transportation,  Inc.  500  Water  Street, 

Jacksonville,  PL  32202. 
Fred  R.  Birkholz,  CSX  Transportation. 

Inc.,  100  N.  Charies  St.,  Baltimore,  MD 

21201. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettinar  (202)  927-5660  [TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION: 
Applicants  seek  Commission  approval 
under  49  U.S.C.  11343.  et  seq.,  for 
Carrollton  to  purchase  all  of  TTR's 
issued  and  outstanding  stock  for  $3 
million.  Applicants  have  submitted  an 
application  in  accordance  with  the 
railroad  consolidation  procedures,  49 
CFR  Part  1180,  and  they  contend  that 
this  is  a  minor  transaction  under  section 
1180.2(c). 

TTR,  a  (Zlass  III  carrier,  owns  and 
operates  a  49.6-mile  short  haul  railroad 
originating  at  the  CSXT  point  of 
interchange  in  Paris,  KY,  and 
tenninating  at  Maysville,  KY.  Virtually 
all  of  TTR's  traffic  consists  of  eastern 
Kentucky  coal  originating  on  the  CSXT 
system  and  moving  via  the  Paris 
interchange  for  delivery  by  TTR  to  the 
Maysville  coal  barge  transloading 
facility  operated  by  Transcontinental 
Terminals  Inc.  {TCT],  a  former  affiliate 
of  TTR.  Hie  coal  travels  by  barge  and  is 
tdtimately  used  by  utilities  and 
industrial  end-users  along  the  Ohio 

River.  TTR  is  a  wholly-owned  

subsidiary  of  TTI  Systems  Inc.  (TTI) 
which  is  a  wholly-owned  subsidiary  of 
Transco  Coal  Company  (TTC)  which  is 
a  wholly-owned  subsidiary  of  Transco 
Energy  Company  (Transco). 

CSX  is  a  non-carrier  holding  company 
that  owns  and  controls  several  carriers 
subject  to  Commission  regulation: 
CSXT,  American  Commercial  Baige  Line 
Company  (an  inland  barge  carrier),  CSX 
Intermodal,  Inc.  (a  motor  carrier),  and 
various  wholly-owned  carrier  affiliates. 
C^SXT  is  a  Class  I  common  carrier 
conducting  operations  over  19,000  miles 
in  20  states,  the  District  of  Columbia, 
and  the  Province  of  Ontario,  (Canada. 
Carrollton,  a  subsidiary  of  CSXT,  owns 
and  operates  an  18-mile  line  of  railroad 
between  Worthville  and  Carrollton,  KY. 
It  connects  the  CSXT  main  line  in 
northeastern  Kentucky  with  a  barge 
tenninal  on  the  Ohio  River. 
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Applicants  contend  that  the  proposed 
purchase  of  TTR  wriil  strengthen  the 
already  close  relationship  between  the 
two  carriers,  enable  joint  marketing  of 
services,  and  assure  shippers  continued 
and  uninferupted  service,  an  especially 
important  objective  in  view  of  Traiisco's 
decision  to  sell  TTR.  TTR  s  entry  into 
thfi  CSXT  corporate  family  assertedly 
will  result  in  enhanced  sendee  and  lead 
to  greater  operational  efficiency  and 
cost  savings  with  respect  to  certain 
administrative  services  and  possibly 
equipment  maintenance  and  repair 
facilities. 

Applicants  contend  that  numerous 
transportation  alternatives  exist  in  the 
Appalachian  coal-producing  region. 
They  assert  that  the  transaction  will  not 
substantially  reduce  competition  for  the 
transportation  of  Appalachian  coal  to 
the  inland  river  system  because  CSXT 
and  TTR  are  already  partners  in 
handling  all  of  the  involved  MaysviUe 
coal  traffic.  Similarly,  because  CSXT  is 
the  originating  earner  for  every  ton  of 
coal  carried  by  TtR.  the  proposed 
transaction  allegedly  will  not  increase 
CSXTs  share  of  coal  traffic  or  enable  a 
combined  CSXT-TTR  to  abuse  market 
power  by  raising  rates  above 
competitive  levels  or  reducing  services 
to  shippers  and  receivers  of  river  coal. 
Additionally,  they  note  that  intensive 
source  and  transportation  competition 
will  continue  to  restrain  rates,  and  that 
shippers  in  any  event,  are  protected  in 
many  instances  by  long-term  rail 
transportation  contracts. 

Upon  consummation  of  the  proposed 
transaction, '  TTR  will  be  operated  as  a 
separate  CarroUton  subsidiary  under  the 
common  control  of  CSXT.  CSXT  intends 
to  operate  TTR  in  essentially  the  same 
manner  as  it  currently  functions,  with  no 
significant  change  in  operations  or 
service  levels, 

TTR  and  CSXT  employees  will  retain 
their  existing  positions  and 
responsibilities;  no  workforce  reductions 
or  job  consolidation  are  expected  to 
result  from  consummation  of  the 
proposed  transaction.  A17  authority 
granted  will  be  subject  to  the  conditions 
set  forth  in  New  York  Dock  Ry  — 
Control— Brooklyn  Eastern  Dist.  360 
I  C.C.  60  (1979),  as  clarified  in 
Wilmington  Term.  RR,  Inc. — Pur.  & 
Lease— CSX  Transp.,  Inc.  6 1.CC.2d  799 
(1990),  affd  sub  nom.  Railway  Labor 
Executives' Ass'n  v.  ICC,  930  F.2d  511 
(6th  Cir  1991). 


■  Ptinuant  to  an  a^Mmtnt  dated  December  1. 
19!^.  TTR'i  stock  Is  beinn  held  in  a  voting  tniiL 
Foilowinii  Rna!  Commission  approval,  the  voting 
trus:  will  be  diasoived.  and  TTR  stock  will  be 
transferred  to  CarroHtaa. 


Under  our  consolidation  regulations. 
we  must  determine  initially  whether  a 
proposed  transaction  is  major, 
significant,  or  minor.  The  proposed 
transaction,  involving  a  Class  I  and  a 
Class  ill  railroad,  has  no  regional  or 
national  significance  and  will  not  result 
in  a  major  market  extension. 
Accordingly,  we  find  the  proposal  to  be 
a  minor  transaction  under  section   ^ 
1180.2(c].  Because  the  application 
substantially  compiles  with  the 
applicable  regulations  governing  minor 
transactions,  we  are  accepting  it  for 
consideration. 

The  application  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Office  of  the 
Interstate  Commerce  Commission  in 
Washington,  DC.  In  addition,  they  may 
be  obtained  upon  request  from 
applicants'  representatives  named 
above. 

Any  interested  person  or  government 
entity,  may  participate  in  this 
proceeding  by  submitting  written 
comments.  Any  person  or  entity  who 
files  timely  written  comments  shall  be 
considered  a  party  of  record  if  the 
comments  so  request  In  this  event  no 
petition  for  leave  to  intervene  need  be 
filed. 

Consistent  with  46  CFR 
1180.4(d](l}(iii),  written  comments  must 
contain: 

(a)  The  docket  number  and  title  of  the 
proceeding: 

(b)  The  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall 
be  made; 

(c)  The  commenting  party's  position, 
i.e.  whether  it  supports  or  opposes  the 
proposed  transaction; 

(d)  A  statement  of  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merely 
comment  on  the  proposal; 

(e)  If  desired,  a  request  for  an  oral 
hearing  with  reasons  supporting  this 
request;  the  request  must  indicate  the 
disputed  material  facts  that  can  only  be 
resolved  at  a  hearing;  and 

(f)  A  list  of  ail  information  sought  to 
be  discovered  from  applicant  carriers. 

Because  we  have  determined  that  this 
proposal  is  a  minor  transaction,  no 
responsive  applications  will  be 
permitted.  The  time  limits  for  processing 
minor  transactions  are  set  forth  at  49 
U.S.C.  11345id). 

Discovery  may  begin  immediately.  We 
admonish  the  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 


environment  or  the  conservation  of 
energy  resources. 
It  is  ordered: 

1.  This  application  is  accepted  for 
consideration  as  a  minor  transaction 
under  49  CFR  118a2(c). 

2.  The  parties  shall  comply  with  all 
provisions  stated  above. 

3.  This  decision  is  effective  January 
14. 1992. 


Decided:  January  6, 1992. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  Phiiiips,  and  Emmett 
Skfawjr  L  Stncklaod,  Jr.. 
Secretary. 
(FR  Doc.  92-«61  Filed  1-1^-92:  8:45  am] 

BIUJNQ  CODE  7D3S-01-M 


DEPARTMENT  OF  JUSTICE 
Information  Cdtactiont  Undar  Reviaw 

The  Office  of  Management  and  Budget 
(0MB]  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  following 
information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
resDond,  as  well  as  a  brief  abstract 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  i*em[8)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer,  Ms.  Lin  Liu  on  (202)  395- 
7340  and  to  the  Department  of  Justice  s 
Clearance  Officer,  Mr.  Lewis  Arnold,  on 
(202)  514-4305.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  0MB 
reviewer  and  the  DOJ  Clearance  Officer 
of  your  intent  as  soon  as  possible. 
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Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
OfHce  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lewis  Arnold,  DO}  Clearance 
Officer.  SPS/IMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Law  Enforcement  Officers  Killed  or 
Assaulted. 

(2)  DO-71,  Federal  Bureau  of 
Investigation. 

(3)  Annually. 

(4)  State  or  local  governments.  Instant 
Form  DO-71  is  used  to  facilitate  the 
collection  of  data  in  compliance  with  a 
Presidential  Directive,  issued  on  6-3-71. 
mandating  the  collection  and 
publication  of  data  relating  to  law 
enforcement  officers  killed  or  assaulted. 

(5)  71,794  annual  responses  at  .15 
hours  per  response. 

(6)  10,769  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

Revision  of  a  Currently  Approved 
Collection 

(1)  Analysis  of  Law  Enforcement 
Officers  Assaulted  or  Killed. 

(2)  DO-76,  Federal  Bureau  of 
Investigation. 

(3)  Annually. 

(4)  State  or  local  governments. 
Revised  instant  Form  DO-76  is  used  to 
facilitate  the  collection  of  data  in 
compliance  with  a  Presidential 
Directive,  issued  6-3-71,  mandating  the 
collection  and  publication  of  data 
relating  to  analysis  of  law  enforcement 
officers  assaulted  or  killed. 

(5)  132  aimual  responses  at  .5  hours 
per  response. 

(6]  66  annual  burden  hours. 
(7)  Not  applicable  under  3504(h). 
Public  comment  on  these  items  is 
encouraged. 

Dated:  January  8, 1992.  ^ 

Lewis  Arnold, 

Department  Clearance  Officer.  Department  of 
Justice. 

(FR  Doc.  92-879  Filed  1-13-42;  8:45  am] 
BIUJNQ  CODE  441«M>-M 


Lodging  of  Consent  Decree  Pursuant 
to  Resource  Conservation  and 
Recovery  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  6, 1992,  a 
proposed  Consent  Decree  in  United 


States  v.  Com-Pak  Engineering.  Inc.  and 
Eugene  Evans,  Civil  Action  No.  86-3251, 
was  lodged  with  the  United  States 
District  Court  for  the  Central  District  of 
Illinois.  The  United  States'  First 
Amended  Complaint  in  this  case  alleged 
violations  of  the  Resource  Conservation 
and  Recovery  Act  ("RCRA"),  42  U.S.C. 
6901  et  seq.,  from  defendants'  operation 
of  the  Brighton  Landfill,  in  Brighton. 
Illinois.  The  complaint  alleged  violations 
of  an  EPA  Consent  Agreement  and  Final 
Order  entered  into  on  September  10, 
1985,  relating  to  groundwater  monitoring 
at  the  Brighton  Landfill,  and  also  of 
RCRA  regulations  relating  to 
groundwater  monitoring,  closure/post- 
closure  plans,  and  financial 
responsibiUty  requirements. 

The  proposed  Consent  Decree 
requires  that  defendants  take  specified 
actions  regarding  groundwater 
monitoring,  closure/post-closure  plans, 
and  financial  responsibility 
requirements.  The  proposed  Decree  also 
provides  that  defendants  will  pay  the 
United  States  a  civil  penalty  of  $60,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  conunents 
relating  to  the  proposed  Consent  Decree. 
Conunents  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Com-Pak 
Engineering,  Inc.,  et  al,  DOJ  Ref.  No.  90- 
7-1-341. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Offices  of  the  United 
States  Attorney  for  the  Central  District 
of  Illinois,  room  312. 600  East  Monroe 
Street.  Springfield.  III.  62701.  at  the 
Office  of  Regional  Counsel.  United 
States  Environmental  Protection 
Agency,  Region  V,  111  West  Jackson 
Street.  Chicago,  Illinois  60604,  and  at  the 
Environmental  Enforcement  Section 
Docimient  Center,  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington. 
DC  20004,  (202)  347-2072.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$9.00  (25  cents  per  page  reproduction 
costs)  payable  to  "Consent  Decree 
Library." 

Roger  B.  dsgg, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 

(FR  Doc.  02-820  Filed  1-13-82;  &-4S  am) 
BHXIim  CODE  4410-ei-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act 

In  accordance  with  Department 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  18, 1991  a 
proposed  Consent  Decree  in  United 
States  v.  Dana  Corporation,  was  lodged 
in  the  United  States  District  Court  for 
the  Southern  District  of  Indiana.  The 
Complaint  filed  by  the  United  States 
alleged  violations  of  the  Clean  Water 
Act,  and  the  terms  and  conditions  of 
Defendant's  National  Pollution 
Discharge  Elimination  System 
("NPDES")  permit.  The  Consent  Decree 
requires  the  defendant  to  pay  a  civil 
penalty  of  $750,000  in  full  settiement  of 
the  claims  set  forth  in  a  complaint  filed 
by  the  United  States. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
P.O.  Box  7611.  Ben  Franklin  Station, 
Washington,  DC  20044,  and  should  refer 
to  United  States  v.  Dana  Corporation, 
D.J.  Ref.  No.  90-5-1-1-3667. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Southern  District  of  Indiana.  U.S. 
Courthouse,  Fifth  Floor,  46  East  Ohio 
Street  Indianapolis,  Indiana  46204 
(contact  Assistant  United  States 
Attorney  Thomas  Kieper);  (2)  the  U.S. 
Environmental  Protection  Agency, 
Region  5, 230  South  Dearborn  Street. 
Chicago.  UUnois  60604  (contact 
Assistant  Regional  Counsel  Andre 
Daugavietis);  and  (3)  the  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division.  U.S. 
Department  of  Justice,  room  1541, 10th 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC.  Copies  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section ' 
Document  Center,  Box  1097, 601 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20004.  telephone  (202) 
347-7829.  For  a  copy  of  the  Consent 
Decree  please  enclose  a  check  in  the 
amount  of  $2.00  (25  cents  per  page 
reproduction  charge)  payable  to  Consent 
Decree  Library. 
Baity  M.  Haitman. 

Acting  Assistant  A  ttomey  General. 
Environment  B' Natural  Resources  Division. 

(FR  Doc.  82-821  Filed  1-13-82: 8:46  am] 

MLUM  COOK  441»-«1-« 
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Lodging  of  Final  Judgment  by  Conaent 
Pursuant  to  ttie  Comprehenaive 
Environmental  Response, 
Compenaatlon,  and  Liabitlty  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  and  section  122  (d) 
and  (i)  of  CERCLA  ,  42  U.S.C.  9622  (d) 
and  (i).  notice  is  hereby  given  that  on 
January  3. 1992  a  consent  decree  in 
United  States  v.  Kowinsky  Fanr.&,  Inc. 
at  at..  Civil  Action  No.  92-4.  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Delaware. 

The  complaint  filed  by  the  United 
Slates  at  the  time  of  lodging  the  consent 
decree  alleges,  under  sections  106  and 
107  of  CERCLA,  42  U.S.C.  9806  and  9607, 
that  the  defendants  Kowinsky  Farms, 
Inc.  and  Alberta  F.  Schmidt  (the  "Owner 
Settlors"),  and  McCrory  Parent 
Corporation,  Nabisco  Brands,  Inc.. 
Rapid-American  Corporation,  and 
Reichhold  Chemicals,  Inc.  (the  "Non- 
Owner  Settlors"),  are  liable  for  an 
injunction  and  response  costs  incurred 
by  the  United  States  in  response  to  the 
release  or  threat  of  release  of  hazardous 
substances  at  the  Coker's  Sanitation 
Service  Landfills  Superfund  Site,  in  Kent 
County,  Delaware  (the  "Site").  The 
complaint  further  states  that  defendant 
Kowinsky  Farms,  Inc.  is  a  past  and 
present  owner  of  the  Site;  defendant 
Alberta  F.  Schmidt  is  a  present  owner  of 
the  Site;  and  defendants  McCrory  Parent 
Corporation.  Nabisco  Brands,  Inc., 
Rapid-American  Corporation,  and 
Reichhold  Chemicals,  Inc.  all  arranged 
for  disposal  of  hazardous  substances  at 
the  Site. 

In  the  complaint,  the  United  States,  on 
behalf  of  the  Environmental  Protection 
Agency,  requests  a  judgment  against  the 
defendants  jointly  and  several^  for 
implementation  of  the  remedy  selected 
in  EPA's  Record  of  Decision  (ROD") 
dated  September  28, 1990,  which 
provides  for  the  placement  of  deed 
restrictions  on  each  landfill  property  to 
limit  the  future  use  of  the  property; 
enclosing  the  disposal  area  of  the 
landfills  with  fencing;  placement  of 
warning  signs  on  the  fencing;  placement 
of  cover  material  along  the  northern 
slope  of  Landfill  #1  to  eliminate 
exposure  to  leachate  seeps;  backfilling 
to  grade  and  seeding  areas  of  Landfill 
#2  which  have  subsided  due  to  uneven 
settling  of  waste;  sealing  leachate 
collection  wells  at  Lancffilt  #2:  semi- 
annual sampling  of  groundwater  at  both 
landfills;  semi-anirual  inspection  of  both 
landfills;  semi-annual  surface  water 
monitoring  at  the  Willis  Branch  of  the 
Leipsic  River  for  a  period  of  no  less  than 
five  years;  review  of  the  remedial 
action,  including  site  inspection  reports 
and  groundwater  and  suiiEace  water 


data,  no  less  than  every  five  years  after 
initiation  of  the  remedial  action; 
reimbursement  of  approximately 
$1,240,000  in  past  response  costs  under 
section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a);  and  a  determination  under 
section  113(g)(2)  of  CERCLA,  42  U.S.C. 
9613(g)(2),  that  any  finding  of  liability 
would  be  binding  in  any  subsequent 
action  for  further  response  costs  or 
damages. 

In  ^e  consent  decree,  the  Non-Owner 
Settlors  have  agreed,  inter  alia,  to 
implemement  the  remedy  selected  in  the 
ROD;  to  undertake  monitoring  work  for 
surface  water  and  sediments  at  the  Site; 
to  pay  SSO.ono  to  the  Department  of  the 
Interior  and  the  Department  of 
Commerce  National  Oceanic  and 
Atmospheric  Administration,  as  the 
federal  trustees,  in  heu  of  restoring 
approximately  2-3  acres  of  wetlands 
that  will  be  damaged  by  the 
implementation  of  the  ROD;  to  pay 
$1,240,000  in  past  costs  to  the  Hazardous 
Substances  Trust  Fund;  and  to 
reimburse  the  United  States  for  any 
future  costs  related  to  the  Site.  The 
Owner  Settlors  have  agreed  to  put 
restrictive  notices  on  the  property  deeds 
and  to  grant  access  to  the  Site.  The 
Non-Owner  Settlors  have  also  agreed  to 
review,  periodically,  the  remedial  action 
to  ensure  that  human  health  and  the 
environment  are  being  protected  by  the 
remedial  action  being  implemented.  The 
Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Acting  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division.  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Kowinsky  Farms,  Inc.  et  al.,  DOJ  Ref. 
No.  90-11-2-658.  The  proposed  consent 
decree  may  be  examined  at  the  office  of 
the  United  States  Attorney.  5110  J.  Caleb 
Hoggs  Federal  Building.  844  King  Street 
Wilmington.  Delaware  19801.  Copies  of 
the  consent  decree  may  also  be 
examined  and  obtained  by  mail  at  the 
En\nronmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave.,  NW..  Box  1097.  Washington.  DC 
20004  (202-347-2072).  When  requesting  a 
copy  of  the  consent  decree  by  mail, 
please  enclose  a  check  in  the  amount  of 
$46.50  (twenty-five  cents  per  page 
reproduction  costs)  payable  to  the 
"Consent  Decree  Library." 
lohn  C.  Cruden. 

Chief.  Envimnmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[PR  Doc  92-«9Pile<ll-13-82:  «:49  md] 

SHJJNe  COM  441»-«V« 


AntitruBt  Diviaidn 

Notice  Purauant  to  the  National 
Cooperative  Reaearch  Act  of  1984; 
Automotive  Emiaalona  Cooperative 
Researcti  Program 

Notice  is  hereby  given  that,  on 
November  27. 1991,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984. 15  U.S.C.  4301,  et 
seq.  ("the  Act"),  the  Automotive 
Emissions  Cooperative  Research 
Venture  (known  as  the  Auto/Oil  Air 
Quality  Improvement  Research  Program 
("the  Program"))  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  with  the  Federal 
Trade  Commission  disclosing  in 
additional  detail  the  activities  planned 
for  the  secpnd  phase  of  the  Program 
("Phase  II").  The  notification  was  filed 
for  the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circiunstances. 

Phase  n  will  continue  to  have  as  its 
objectives  the  generation  of  data,  inter 
alia,  through  vehicle  testing  and  air 
quality  and  other  modeling,  designed  to 
evaluate  the  postential  improvements  in 
air  quality  acheiveable  through  the  use 
of  reformulated  gasolines,  of  methanol 
and  other  alternative  fuels,  and  of 
developments  in  advanced  automotive 
technology  including  emissions  control 
systems.  Although  the  specifics  of  some 
of  the  work  involved  in  Phase  II  have 
not  yet  been  determined  and  will 
continue  to  evolve  as  more  is  learned 
finim  Phase  I  and  early  Phase  II  work.  It 
is  expected  that  Phase  II  of  the  Program 
^  will:  (1)  Apply  knowledge  gained  from 
Phase  I  of  the  Program  to  generate 
additional  data  regarding  improvements 
in  air  quality  attributable  to 
reformulated  gasolines  (including 
oxygenated  fuels)  and  gasoline/ 
methanol  blends,  possibly  including 
advanced  blends  using  reformulated 
gasolines;  (2)  generate  data  regarding 
improvements  in  air  quality  attributable 
to  reformulated  gasolines  in  future 
vehicles  equipped  with  more  advanced 
automotive  technology  and  emission 
control  systems;  (3)  using  improved 
techniques  for  measuring  speciated 
engine-out  emissions,  perform  research 
and  testing  to  develop  data  on  the 
effects  of  reformulated  gasolines  and 
other  fuels  on  emissions,  and  on  the 
generic  effects  of  emission  control 
catalysts  on  emissions  and  air  quality; 
(4)  generate  data  regarding 
improvements  in  air  quality  attributable 
to  metlwnoL  compressed  natural  gas. 
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liquid  propane  gas,  and  possibly  other 
alternative  fuels,  used  in  vehicles 
dedicated  to  those  fuels;  (5)  generate 
data  regarding  possible  "real-world" 
factors  contributing  to  vehicle  emissions 
that  might  not  be  adequately  accounted 
for  in  traditional  research  and  testing; 
(6]  use  improved  measurement 
techniques  to  generate  data  regarding 
the  effects  of  reformulated  gasolines  and 
other  alternative  fuels  on  air  toxic 
emissions;  and  (7)  generate  data 
regarding  emissions  from  individual 
vehicles  having  unusually  high  levels  of 
emissions,  known  as  "high-emitters." 
Phase  II  may  also,  possibly,  generate 
data  regarding  the  durability  of 
emissions  effects  of  reformulated 
gasolines  and  gasoline/methanol  blends 
over  the  life  of  automobiles  driven  on 
those  fuels.  In  addition  to  the  above 
experimental  activities,  the  Program 
envisages  the  use  of  air  modeling  and. 
possibly,  cost-benefit  studies  to  help 
establish  the  relative  effectiveness  of 
various  alternatives  for  improving  air 
quality. 

The  Program  continues  to  expect  the 
research  and  testing  performed  in  Wiase 
II  to  provide  data  with  which  the  federal 
government,  as  well  as  various  state 
governments,  can  compare  the  costs  and 
benefits  of  the  various  alternatives  for 
reducing  emissions  in  order  to  improve 
air  quality.  The  Program  anticipates  that 
the  data  from  Phase  II  research  and 
testing  will  be  made  available  to 
Congress,  the  Environmental  Protection 
Agency,  other  federal  agencies,  various 
state  regulators,  and  the  public. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activities  of  the  Auto/Oil  Air  Quality 
Improvement  Research  Program. 

On  October  16, 1989,  the  Auto/Oil  Air 
Quality  Improvement  Research  Program 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  justice  ("the  Department")  published 
a  notice  in  the  Federal  Register  pursuant 
to  section  6{b)  of  the  Act  on  November 
29, 1989,  54  FR  49122.  On  June  28, 1990, 
and  May  17, 1991,  the  Auto/Oil  Air 
Quality  Improvement  Research  Program 
filed  additional  notifications.  The 
Department  published  notices  in  tht 
Federal  Register  in  response  to  these 
additional  notifications  on  August  8, 
1990  (55  FR  32321),  and  June  14. 1991  (56 
FR  27539). 
losepb  H.  Widmar. 

Director  cr  Operations,  Antitrust  Division. 
[FR  Doc.  92-818  Filed  1-13-92;  8:45  am] 

BHXWO  CODE  Mt0-0V4I 


Notice  Pursuant  to  ttw  National 
Cooperative  nsaearch  Act  of  1964— 
Halon  Aitemativee  Research 
Corporation,  Inc.  (HARC) 

Notice  is  hereby  given  that,  on 
December  3, 1991,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act").  Halon  Alternatives 
Research  Corporation.  Inc.  ("HARC") 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  the  addition  of 
new  members  to  HARC.  The  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

The  new  members  to  HARC  are: 
AT&T,  Basking  Ridge,  N);  Dresser 
Industries,  Berea,  KY;  Edison  Electric 
Institute,  Waishington,  DC;  Hughes 
Aircraft.  Goleta,  CA,  Jeng  Dah 
Extinguisher  Company,  Ltd.,  Taipei, 
Taiwan,  ROC;  Northern  Telecom.  Ltd.. 
Mississauga.  Ontario,  Canada;  Pacific 
Scientific  Duarte,  CA;  Phillips 
Petroleum,  Bartlesville,  OK;  Shell 
Internationale  Petroleum  Mij.  B.V.,  The 
Netheriands;  and  3M  Company,  St.  Paul. 
MN. 

No  other  changes  have  been  made  in 
either  the  membership  or  the  purpose  of 
HARC 

On  February  7. 1990,  HARC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  7, 1990, 55  FR  8204.  On 
January  22. 1991.  HARC  filed  a  notice  of 
additional  members  to  the  project.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  February  14, 
1991,  56  FR  6035. 

Membership  in  this  group  research 
project  remains  open,  and  the  parties 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership  of  HARC. 
Joseph  H.  Widnur. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  92-616  Filed  l-lJ-92;  8:45  am] 

WLUNO  COW  4410-«1-M 


Notice  Pursuant  to  ttw  National 
Cooperative  Research  Act  of  1984— 
Chemical  Iniection  Distribution 
Systems  for  Sul>-Sea  Production 
Systems 

Notice  is  herby  given  that,  on 
December  3. 1991,  pursuant  to  section 


6(a)  of  the  National  Coooera'ive 
Research  Act  of  1984, 15  U.S.C.  4301.  et 
seq.  ("the  Act").  Southwest  Research 
Institute  ("SwRI")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Conunission  of  a  project  entitled 
"Chemical  Injection  Distribution 
Systems  for  Sub-Sea  Production 
Systems".  The  notification  discloses  (1) 
the  identities  of  the  parties  to  the  project 
and  (2)  the  nature  and  objective  of  the 
project.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  project  and  its 
general  areas  of  planned  activities  are 
given  below. 

The  parties  to  the  project  are: 
Amoco  Production  Company,  Houston. 

•Texas  77253 
BP  Exploration,  Houston,  Texas  77056 
Shell  Offshore,  Inc.,  New  Orieans, 
Louisiana  70160 

The  purpose  of  the  project  is  to  define 
more  cost-effective  approaches  for 
distributing  treatment  chemicals  to 
clusters  of  sub-sea  wells  from  a  Surface 
Support  Facility  located  up  to  20  miles 
from  the  production  location.  The  major 
tasks  for  the  project  are  (1)  identify  a 
broad  range  of  approaches  and 
qualitatively  evaluate  each;  (2)  perform 
a  quantitative  analysis  of  preliminary 
concepts;  (3)  define  criteria  and  jointly 
select  the  best  choice;  and  (4)  perform 
the  final  analysis  of  the  conceptual' 
design  to  accomplish  the  overall  purpose 
of  the  project. 

Membership  in  this  group  research 
project  remains  open,  and  the  parties 
intend  to  file  additional  ivritten 
notification  disclosing  all  changes  in     - 
membership  of  this  project.  Information 
regarding  participation  in  this  project 
may  be  obtained  from  the  Southwest 
Research  Institute,  6220  Culebra  Road, 
San  Antonio,  Texas  78208. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  92-815  Filed  1-13-92;  8:45  ami 

■lUJNQ  COOC  441»-ei-«l 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
"Feasibility  Study  on  Using  Molecular 
Sieves  for  Diesel  NOx  Control" 

Notice  is  hereby  given  that,  on 
'  November  25, 1991,  pursuant  to  section 
6(a)  of  the  National  Coooerative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act"),  Southwest  Research 
Institute  ("SwRI")  filed  a  written 
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notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  dislosing  the  addition  of  a 
party  to  its  project  entitled  "Feasibility 
Study  on  Using  Molecular  Sieves  for 
Diesel  NOx  Control."  The  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provision  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically.  SwRI  advised  that  AC 
Rochester  Division,  General  Motors 
Corporation,  Flint.  MI,  has  (effective 
September  27, 1991)  become  a  party  to 
the  project. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 

On  July  1, 1991  SwRI  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice  ('The 
Department")  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  July  29, 1991,  56  FR  35877. 
On  September  19. 1991,  SwRI  filed  an 
additional  written  notification.  The 
Department  published  a  notice  in  the 
Federal  Register  in  response  to  the 
additional  notification  on  November  5. 
1991,  56  FR  56528. 

Additionally,  a  correction  notice  to 
the  November  5. 1991  notice  was 
published  on  December  17. 1991,  56  FR 
65541. 

|oMph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  92-817  Filed  1-13-92:  §:45  am) 

WUJNG  CODE  441fr-01-M      ' 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  September  30, 1991, 
and  published  in  the  Federal  Register  on 
October  11, 1991,  (56  FR  51403),  Abbott 
Laboratories,  14th  Street  and  Sheridan 
Road.  Attn:  Customer  Service  D-345, 
North  Chicago,  Illinois  60064,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drugs 


Dextrapropoxyphene.  bulk  (non-dosage 

tonus)  (9273). 
Fentanyl  (9801) 


Schedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations, 
S  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 


application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  December  30, 1991. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  92-834  Filed  1-13-92;  8:45  am) 

BILUNC  CODE  4410-OMI 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  October  8, 1991.  and 
published  in  the  Federal  Register  on 
October  17. 1991.  (56  FR  52075).  CIBA- 
GEIGY  Corporation.  Pharmaceuticals 
Division,  Regulatory  Compliance  SEF 
1030.  556  Morris  Avenue.  Summit.  New 
Jersey  07901,  niade  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of 
methylphenidate  (1724).  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations. 
§  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  a  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  December  30. 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Inversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  92-832  Filed  1-13-92;  8:45  am] 

BIU.INO  CODE  4410-0>-« 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  October  31, 1991,  and 
published  in  the  Federal  Register  on 
November  12. 1991.  (56  FR  57533).  Eli 
Lilly  Industries,  Inc..  Chemical  Plant. 
Kilometer  146.7,  State  Road  2, 
Mayaguez,  Puerto  Rico  00708,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of 
dextropropoxyphene.-feulk  (non-dosage 
forms)  (9273),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 


Admmistrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer  - 
of  a  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  December  30, 1991 . 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  92-830  Filed  1-13-92;  8:45  am) 

BILUNG  CODE  4410-09-M 


Importation  of  Controlled  Substances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedules  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of    ' 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§1311.42  of  title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  September  11. 1991.  Lab. 
Inc.,  700  Grand  Avenue,  Ridgefield,  New 
Jersey  07657,  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 


Amp^etamlne  (1100) 

Methamptietamine  (1105) 

Codeine  (9050) 

Oxycodone  (9143) 

Hydrocodone  (9193) _ 

Levorphand  (9220) 

Mepefidme  (9230) 

Morphine  (9300) 

Oxymorphone  (9652)...-..... 
Fentanyl  (9801) 


Schedule 


Any  manufacturers  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
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States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
14, 1992. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b).  (c),  (d),  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedules  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(a).  21  U.S.C.  823(a),  and  21  CFR 
1311.42(a),  (b),  (c),  (d),  (e)  and  (f)  are 
satis'^ed. 

Dated:  December  30, 1991. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  92-638  Filed  l-l»-92;  8:45  am] 

BILUNQ  CODE  4410-OMI 


Manufacturer  of  Controlled 
Substwwes;  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  September 
19, 1991,  Norac  Company  Inc.,  405  S. 
Motor  Avenue,  Azusa,  California  91702. 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

lbogaine(7260).„ 

1 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  conunents  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  (30  days 
from  publication). 


Dated:  December  30, 1991. 
GenalLHaidip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control  Drug  Enforcement 

Administration. 

[FR  Doc.  92-840  Filed  1-13-82: 8:45  am] 

MLLJNa  COW  4*W 


Importation  of  Controlled 
Registration 

By  Notice  Dated  November  4, 1991, 
and  published  in  the  Federal  Register  on 
November  12, 1991,  (58  FR  57533).  North 
PaciHc  Trading  Company,  1505  S.E. 
Gideon  Street,  Portland,  Oregon  97202. 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  marihuana 
(7360),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21,  Code  of 
Federal  Regulations  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  December  30, 1991. 
Gene  R.  Haiaiip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  92-836  Filed  l-l»-82;  8:45  am] 

i44t 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  October  31,1991,  end 
published  in  the  Federal  Register  on 
November  6, 1991,  (56  FR  56665),  Sanofi 
Winthrop  LP.,  DBA  Sterling  Organics. 
33  Riverside  Avenue.  Rensselaer,  New 
Yoric  12144,  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of 
meperidine  (9230),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
U. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufactiirer 
of  a  basic  class  of  controlled  substance 
listed  above  is  granted. 


Dated:  December  30, 1901. 
Geoe  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  92-833  Filed  1-13-92;  8:45  am] 

BILLNM  COK  4410-OMI 


Importation  of  Controlled  Sul»stanc«a; 
Registration 

By  Notice  Dated  October  30, 1991,  and 
published  in  the  Federal  Register  on 
November  6, 1991  (56  FR  56665). 
Stanford  Seed  Company,  340  South 
Muddy  Creek  Road,  Denver, 
Pennsylvania  17517,  made  application  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of 
marijuana  (7380),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21,  Code  of 
Federal  Regulations  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  December  30, 1991. 
G«iM  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  92-835  Filed  1-13-02: 8:45  am] 
BHUNQ  COK  4410-4MI 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  S  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  October  24, 1991. 
Toxi-Lab,  Inc.,  2  Goodyear,  Irvine, 
California  92718,  made  application  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Schedula 


Phencydidine  (7471) 

1-Pioeric)inocyck>hexanecartx>nitnl« 

(8603). 
Benzoytocgonine  (9160) 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
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CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47, 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
13, 1992.  I 

Dated:  December  30. 1991.       | 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  92-839  Filed  1-13-92;  8:45  am] 

MLLWa  C^  4410-OMI 


Importatioo  of  Controlled  Sutwtances; 
Registration 

By  Notice  dated  October  8, 1991,  and 
published  in  the  Federal  Register  on 
October  17. 1991  {56  FR  52075).  Wildlife 
Laboratories,  Inc.,  1401  Duff  Drive,  suite 
600,  Fort  Collins,  Coloardo  80524.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  carfentanil  (9743).  a  basic 
class  of  controlled  substance  listed  in 
Schedule  IL 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21  Code  of  Federal 
Regulations,  S  1311.42,  the  above  firm  is 
granted  registration  as  an  importer  of 
the  basic  class  of  controlled  substance 
listed  above. 

Dated:  December  30. 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  92-837  Filed  1-13-92;  8:45  am] 

•ttUNQ  COOC  4410-OMI 


NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBUC 
HOUSING 

Meetings/Public  Hearings 
Announcement 

agency:  National  Commission  on 
Severely  Distressed  Public  Housing. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  according  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  the  National 
Commission  oaSeverely  Distressed 
Public  Housing  announces  a  forthcoming 
meeting  of  the  Commission. 


DATES:  January  31. 1992, 10  a.m.-4  p.m. 

ADDRESSES:  Grand  Hyatt  Washington, 

1000  H  Street,  NW.,  Washington,  DC 

20001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carmelita  Pratt,  Administrative  Officer, 

The  National  Commission  on  Severely 

Distressed  Public  Housing,  1100  L  Street, 

NW..  #7121,  Washington.  DC  20005. 

(202)  275-6933. 

TYPE  OF  MEETING:  Open. 

Carmelita  R.  Pratt. 

Administrative  Officer. 

[FR  Doc.  92-911  Filed  1-13-92;  8:45  am] 

MUINQ  COOE  S(20-07-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Process  for  Reconsideration  of 
Declined  General  Applications  for 
Federal  Assistance 

agency:  National  Endowment  for  the 

Arts. 

action:  Notice. 

summary:  Process  for  reconsideration  of 
declined  general  applications  for  federal 
assistance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  Smith,  Assistant  General  Counsel 
((202)  682-5762),  National  Endowment 
for  the  Arts.  1100  Pennsylvania  Ave.. 
NW..  room  522.  Washington.  DC  20506. 

l.Puipote 

The  National  Endowment  for  the  Arts 
relies  on  peer  panel  review  of  grant 
applications  as  the  first  step  in  assuring 
informed  fimding.  Panel 
recommendations  are  subsequently 
reviewed  by  the  National  Council  on  the 
Arts,  which  provides  advice  to  the 
Chairperson.  The  Chairperson  then 
decides  whether  to  fund  the  applications 
recommended  by  the  Council. 

The  Circular  establishes  a  procedure 
for  reconsideration  of  applications  for 
financial  and  technical  assistance, 
which  have  been  declined  by  the 
National  Endowment  for  the  Arts  based 
on  negative  recommendations  of  the 
peer  review  panel.  The  Endowment  will 
not  reconsider  the  amount  of  any  grant 
awarded.  This  Process  does  not  apply  to 
applications  recommended  by  the  peer 
review  panel  but  rejected  by  the  Council 
or  Chairperson.  Reconsideration  of  such 
applications  is  had  at  the  discretion  of 
the  Chairperson  only.  The  provisions  of 
this  Circular,  which  updates  and 
amends  the  earlier  (1983)  Circular  on 
this  subject,  do  not  apply  to 
procurement  governed  by  the  Federal 
Acquisition  Regulations. 


2.  Policy 

(a)  Statement.  Award  of  financial  and 
technical  assistance  is  discretionary. 
Panel  determinations  are  made  using 
criteria  described  in  the  program 
guidelines;  several  criteria  involve 
subjective,  qualitative  judgments  which 
are  not  subject  to  reconsideration. 
Notwithstanding  this  fact,  a  Project 
Director.  Authorizing  Official,  or 
individual  whose  application  has  been 
declined  may  obtain  an  explanation  of 
the  declination  from  the  appropriate 
Program  Director.  Following  receipt  of 
the  explanation,  if  the  Project  Director. 
Authorizing  Official  or  individual 
apphcant  (hereafter  referred  to  as 
"applicant")  believes  that  the 
declination  was  based  on  one  or  more  of 
the  following  Grounds  for 
Reconsideration,  reconsideration  may 
be  obtained  under  the  procedure 
outlined  in  Section  3.  below. 

(b)  Ground(s)  for  Reconsideration. 
Reconsideration  of  grant  declinations  is 
available  solely  for  one  of  the  following 
three  reasons  relating  to  procedural 
impropriety  or  error 

(i)  Application  declined  based  on 
Review  Criteria  other  than  those 
appearing  in  the  relevant  guidelines; 

(ii)  application  declined  based  on 
influence  of  individual(s)  with  conflict  of 
interest  on  peer  review  panel; 

(iii)  application  declined  based  on 
information  provided  by  staff,  panelists, 
or  others,  but  not  including  the 
applicant  that  was  materially 
inaccurate  or  incomplete  at  the  time  of 
review  despite  the  fact  that  the 
applicant  had  provided  the  Endowment 
staff  with  accurate  and  complete 
information  as  part  of  the  regular 
application  process. 

3.  Procedures  to  be  Followed  for 
Reconsideration 

(a)  Explanation  by  Program  Director. 
Within  30  days  following  written 
notification  from  the  Endowment  of  its 
decision  on  any  application,  the 
applicant  may  request  an  explanation 
for  a  declined  application  from  the 
appropriate  Program  Director.  This 
initial  request  may  be  by  telephone,  in 
person,  or  in  writing.  The  Program 
Director  will  explain  within  30  days  the 
basis  for  declination.  Upon  request  from 
the  applicant,  the  Program  Director  shall 
provide  the  substance  of  the  peer  review 
panel  comments,  the  names  of  all  panel 
and  staff  members,  and  the  name  of  the 
appropriate  Deputy  Chairperson 
(hereafter  "Deputy")  who  will  review 
the  applicant's  Request  for 
Reconsideration. 


UMI 
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(b)  Request  for  Reconsideration.  If  the 
Program  Director's  explanation,  or  other 
reliable  information,  appears  to  the 
applicant  to  indicate  the  presence  of  one 
or  more  of  the  "Grounds  for 
Reconsideration"  listed  in  Paragraph 
2(b}  above,  the  appUcant  may  submit  to 
the  Deputy  a  written  Request  for 
Reconsideration.  This  written  request 
must  reference  a  particular  ground(8]  for 
reconsideration  and  specify  the  facts 
supporting  his  or  her  claim,  with  enough 
particularity  to  enable  the  Deputy  to 
determine  whether  the  claim  is 
meritorious.  A  request  of  this  nature  will 
be  considered  only  if  [a]  the  Request  for 
Reconsideration  is  based  on  one  or  more 
of  the  grounds  listed  in  Paragraph  2(b); 
(b]  the  applicant  has  obtained  an 
explanation  from  the  appropriate 
Program  Directon  (c)  the  appUcant  has 
specified  with  sufficient  particularity  the 
facts  supporting  his  or  her  claim;  (d)  the 
Request  for  Reconsideration  is  received 
by  the  Deputy  within  45  days  after  the 
applicant  received  the  Program 
Director's  explanation. 

(c)  Action  by  the  Appropriate  Deputy. 
(i)  The  appropriate  Deputy  will  review 

the  applicant's  Request  for 
Reconsideration,  records  of  the  panel 
discussions,  the  applicant's  application 
file,  and  any  other  relevant  materials  to 
determine  if  the  panel's 
recommendation  was  influenced  by  one 
or  more  of  the  grounds  listed  in 
Paragraph  2(b].  In  conducting  this 
review,  the  Deputy  may  request 
additional  information  from  the 
applicant  and  may  obtain  additional 
peer  review.  In  addition,  the  Deputy 
may  request  an  audit  financial  survey, 
or  site  visit  of  the  applicant,  but  no 
revisions  or  additions  to  the  grant 
application  materials  will  be  accepted  in 
cormection  with  the  Request  for 
Reconsideration. 

(ii)  The  Deputy  may  conduct  the 
reconsideration  personally  or  may 
designate  another  Endowment  official 
who  had  no  part  in  the  initial  evaluation 
to  do  so.  The  term  "Deputy,"  as  used 
here,  applies  to  such  designees. 

(iii)  "The  Deputy  will  provide  written 
notification  of  the  results  of  the 
reconsideration  within  45  days.  If  the 
Deputy  cannot  provide  such  notice 
within  45  days,  the  applicant  will 
receive  a  written  explanation  of  the 
need  for  more  time  and  an  estimate  of 
when  the  results  can  be  expected. 

(iv)  If  the  Deputy  determines  that 
none  of  the  grounds  listed  in  Paragraph 
2(b)  existed,  the  declination  will  be 
affirmed. 

(vi)  If  the  Deputy  determines  that  one 
or  more  of  the  grounds  listed  in 
Paragraph  2(b)  existed,  but  the 
recommendation  of  the  peer  review 


panel  was  not  affected,  the  declination 
will  be  affirmed. 

(vii)  If  the  Deputy  determines  that  one 
or  more  of  the  grounds  listed  in 
Paragraph  2(b)  existed,  and  he  or  she 
can  determine,  based  on  the  materials 
reviewed,  thiat  but  for  the  infirmity  in 
the  peer  review  process,  the  application 
would  have  been  recommended,  the 
application  will  be  considered  by  the 
National  Council  on  the  Arts  at  its  next 
regularly  scheduled  meeting. 

(viii)  If  the  Deputy  determines  that 
one  or  more  of  the  grounds  listed  in 
Paragraph  2(b)  occurred,  but  he  or  she 
cannot  determine  whether  but  for  the 
infirmity,  the  peer  review  panel  would 
have  recommended  the  application,  the 
application  will  be  reviewed  by  a  new 
panel.  If  the  new  panel  recommends  the 
application,  the  National  Council  on  the 
Arts  will  review  it  at  the  next  regularly 
scheduled  meeting. 

(ix)  The  Deputy's  determination  shall 
be  final. 

4.  Reporting  Requirements 

Each  appropriate  Deputy  will 
maintain  a  record  of  Requests  for 
Reconsideration.  The  record  will  include 
the  date  of  receipt  the  name  of  the 
applicant  including  name  of 
organization  or  institution  where 
appUcable,  the  application  number,  and 
once  the  Deputy's  review  is  complete, 
the  date  on  which  each  applicant  was 
notified  of  the  results  of  Uie 
reconsideration,  and  what  those  results 
were. 

Dated:  January  8, 1992. 
AmySabrin, 

General  Counsel,  National  Endowment  for  the 
Arts. 

[FR  Doc.  9Z-807  Filed  1-13-92;  8:45  am] 
WUMQ  CODE  mS-Ot^ 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Instructional 
Materials  Development;  Notice  of 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Instnictional 
Materials  Development 

Date  and  Time:  January  Z4-25, 1992,  from 
8:30  a.m.  to  5:30  p.m. 

Place:  ANA  Hotel,  2401 M  Street  NW.. 
Washington,  DC  20037. 

Type  of  Meeting:  Closed  Meeting. 

Contact  Person:  Alice ).  Moses,  Gerhard 
Salinger,  Frank  Sutman.  Margaret  Cozzens, 
and  Donald  Humphreys,  National  Science 
Foundation.  1800  G  St..  NW.,  Washington,  DC 
20550,  Instructional  Materials  Development 
room  B35-A  Phone  (202)  357-7006. 

Purpose  of  Meeting:  To  attend  Instructional 
Materials  Development  Panel  and  provide 


advice  and  recommendations  concerning  K- 
12  Mathematics,  Science  and  Technology 
Education,  and  Assessment  of  Student 
Learning. 

Agenda:  To  review  and  evaluate 
Instructional  Materials  Development 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  propriety 
ccnRdential  nature,  including  technical 
information;  financial  data,  such  as  salaries 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(e)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Dated:  January  8, 1992. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  92-808  Filed  1-13-82;  8:45  am] 

SILUNO  COOC  7S6S-01-W 


NUCLEAR  REGULATORY 
COMMISSION 

Document  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AQENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  Office  of 
Management  and  Budget  (0MB)  review 
of  information  collection. 

summary:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act,  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension;  Revision. 

2.  The  tide  of  the  information 
collection;  10  CFR  part  26,  Fitnese-for- 
Duty  Programs. 

3.  The  form  number,  if  apphcable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Biannual. 

5.  Who  will  be  required  to  report;  Ail 
nuclear  power  plant  licensees. 
Additional  information,  such  as  the 
number  of  actions  taken,  would  be 
required  to  be  reported  by  those 
licensees  who  choose  to  implement  the 
option  provided  by  this  amendment. 

6.  An  estimate  of  the  number  of 
responses  anticipated  annually:  198 
responses. 

7.  Aimual  burden  per  response:  \\2 
additional  hours  per  semiannual  report 
0.1  per  notification  to  individual. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  by  the  industry . 
to  complete  the  requirement;  3717  hours 
plus  a  one-time  development  burden  of 
128  hours. 
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g.  An  indication  of  whether  section 
3504(h],  Public  Law  96-511  applies: 
Applicable.  

10.  Abstract:  10  CFR  part  26  of  NRC's 
regulations.  *Titness-for-Duty  Programs" 
requires  operators  of  nuclear  power 
plants  to  implement  fitness-for-duty 
programs  to  assure  that  personnel  are 
not  under  the  influence  of  any  substance 
or  mentally  or  physically  impaired,  to 
retain  certain  records  associated  with 
the  management  of  these  programs,  and 
to  provide  reports  concerning  the 
performance  of  the  programs  and  certain 
significant  events.  The  final  revision  to 
the  rule  permits  individuals  to  be 
temporarily  suspended  as  a  result  of  a 
preliminary  positive  test  result  for 
cocaine  or  marijuana  not  confirmed  by 
the  Medical  Review  Officer  and  requires 
the  deletion  of  specified  records  when 
tests  results  are  not  confirmed.  The 
revision  requires  additional  data 
elements  to  be  included  in  a  bianinial 
report  to  assure  that  data  on  the  number 
of  occasions  that  this  rule  provision  is 
exercised,  and  that  the  management 
actions,  including  appeals,  are  reported 
to  the  Coounission  as  well  as 
information  which  will  allow  the 
Commission  to  monitor  conHrmation 
rates  from  onsite  and  U.S.  Department 
of  Health  and  Human  Services-certified 
laboratory  screening  processes  and  to 
evaluate  the  accuracy  and  reliability 
achievable  through  initial  screening 
tests.  I 

Copies  of  the  sabmhtal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW..  Lower  Level,  Washington, 
DC  20555. 

Comments  and  questions  should  be 
directed  to  the  0MB  reviewer  Ronald 
Minsk,  Office  of  Information  and 
Regulatory  Affairs  (3150-0146),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
I.  Shelton.  (301)  492-S132. 

Dated  at  Bethesda.  Maryland,  this  3l9t  day 
of  December  1991. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 

Resources  Management  .. 

|FR  Doc.  92-927  Filed  1-13-92:  8:45  am) 
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Air  Gampllng  in  ttw  Worliplace, 
AvaHabWty 

The  Nuclear  Regulatory  Coaunission 
has  published  for  comment  a  report  on 
"Air  Sampling  in  the  Workplace." 
(NUREG-1400).  This  report  contain* 
technical  information  on  air  sampling  in 


the  workplace  that  might  be  useful  to 
licensees.  The  report  was  written  in 
support  of  a  Regulatory  Guide  on  air 
sampling  that  is  being  developed;  die 
availability  of  a  draft  of  the  Regulatory 
Guide,  "Air  Sampling  in  the 
Workplace,"  DG-8003,  was  announced 
in  the  Federal  Register  on  October  17. 
1991  (56  FR  52087). 

The  comment  period  on  NUREG-1400 
expires  March  16, 1992.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so.  but 
the  Commission  is  able  to  assure 
comments  consideration  for  comments 
received  on  or  before  this  date. 
Comments  should  be  sent  to:  Chief, 
Regulatory  Publications  Branch.  P-223. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555. 

A  &ee  single  copy  of  draft  NUREG- 
1400  may  be  requested  by  those 
considering  public  comment  by  writing 
to  the  U.S.  Nuclear  Regulatory 
Commission,  Attn:  Distribution  and  Mail 
Services  Section,  Mail  Stop  P-370, 
Washington.  DC  20555.  A  copy  is  also 
available  for  inspection  and/or  copying 
in  the  NRC  Public  Document  Room.  2120 
L  Street,  NW.  (Lower  Level). 
Washington,  DC. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  January.  19S2. 

For  the  Nuciear  Regulatory  Commission. 
DoaaM  A.  Cool. 

Chief,  Radiation  Protection  and  Health 

Effects  Branch.  Division  of  Regulatory 

ApplicationSr  Office  of  Nuclear  Regulatory 

Research. 

[FR  Doc.  92-929  Filed  1-13-92;  8:45  amj 
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Deposition:  Software  To  Calculate 
Particle  Penetration  Ttirough  Aerosol 
Transport  Lines;  Avaflatiilfty 

The  Nuclear  Regulatory  Commission, 
has  published  for  comment  a  report  on 
"Deposition:  Software  to  Calculate 
Particle  Penetration  through  Aerosol 
Transport  Lines,"  (NUREG/GR-0006). 
This  report  describes  software 
developed  for  NRC  under  the  direction 
of  Dr.  NJC  Anand  and  Dr.  Andrew  R. 
McFarland  at  Texas  A&M  University. 
The  NRC  is  considering  an  endorsement 
of  the  software  in  a  Regulatory  Guide  on 
air  sampling  that  is  being  developed;  the 
availability  of  a  draft  of  the  Regulatory 
Guide,  "Air  Sampling  in  the 
Workplace,"  ]l)G-8003.  was  annoonoed 
in  the  Federal  Registef  on  October  17, 
1991  {56FR520«7). 

The  comment  period  on  NUREG/GR- 
0006  expires  March  16, 1992.  Comments 
received  after  this  date  will  t>e 
considered  if  it  is  practical  to  do  so.  but 
the  Commission  is  able  to  assure 


comments  ccmsideration  for  comments 
received  on  or  before  this  date. 
Comments  should  be  sent  to:  Chief. 
Regulatory  PubUcations  Branch.  P-223, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 

A  free  single  copy  of  draft  NUREG/ 
GR-0006  may  be  requested  by  those 
considering  public  comment  by  writing 
to  the  U.S.  Nuclear  Regulatory 
Commission,  Attn:  Distribution  and  Mail 
Services  Section,  Mail  Stop  P-370, 
Washington,  DC  20555.  A  copy  is  also 
available  for  inspection  and/or  copying 
in  the  NRC  Public  Document  Room.  2120 
L  Street.  NW.  (Lower  Level). 
Washington.  DC. 

Dated  at  Rockville.  Maryland^  this  7th  day 
of  January.  1992. 

For  the  Nuclear  Regulatory  Commission. 
Donald  A  Cool. 

Chief  Radiation  Protection  and  Health 
Effects  Branch,  Division  of  Regulatory 
Applications.  Office  of  Nuclear  Regulatory 
Fiesearch. 

(FR  Doc  92-928  Filed  1-13-92:  a45  am] 
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(Docket  No.  S0-2iai 

Connectlctit  Yankee  Atomic  Power 
Co.;  Notice  of  Partial  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Connecticut 
Yankee  Atomic  Power  Company  (the 
licensee)  to  withdraw  a  portion  of  its 
April  8. 1991  application  for  proposed 
amendment  to  Facility  Operating 
License  Dra-61  for  the  Haddam  Neck 
Plant,  located  in  Middlesex  County, 
Connecticut. 

The  portion  of  the  amendment  being 
withdrawn  would  have  revised  the 
facility  Technical  Specifications 
sections  3/4.9.4,  Containment  Building 
Penetrations  and  3/4.9.8,  Residual  Heat 
Removal  and  Coolant  Recirculation, 
which  will  be  resubmitted  at  a  later 
date. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  July  24. 1991  (56  FR 
33952).  However,  by  letter  dated 
December  12, 1991,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  tee  the  ai^lication  for 
amendment  dated  April  8, 1991,  and  the 
licensee's  letter  dated  December  12. 
which  withdrew  a  portion  of  the 
application  for  Ucense  amencfancnt.  The 
above  documenta  are  available  for 
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public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street. 
NW.,  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Russell  Library,  123  Broad  Street. 
Middletown.  Connecticut  06457. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  January  1992. 

For  the  Nuclear  Regulatory  Commission. 

Alan  B.  Wang. 

Project  Manager.  Project  Directorate  1-4, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  92-930  Filed  1-13-92;  6:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«L  No.  IC-18469;  812-7785] 

Capstead  Securltlea  Corporation  IV; 
Notice  of  Application 

January  7, 1992. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  application  for  an 
order  imder  the  Investment  Company 
Act  of  1940  (the  "Act"). 

APPUCANT  Capstead  Securities 
Corporation  IV. 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  all 
provisions  of  the  Act. 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  a  conditional  order  exempting  it 
from  all  provisions  of  the  Act  in 
coimection  with  applicant's  proposed 
issuance  and  sale  of  one  or  more  series 
of  collateralized  mortgage  obligations 
and  residual  interests  relating  thereto, 
and  applicant's  proposed  election  to 
treat  any  such  series  as  a  real  estate 
mortgage  investment  conduit  ("REMiC") 
under  the  Internal  Revenue  Code  of 
1986. 

nuNO  DATES:  The  application  was  filed 
on  September  9, 1991,  and  amended  on 
October  29, 1991,  and  on  December  23. 
1991. 

HEARING  OR  NOTiPICATION  OP  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p  jn.  on 
February  3, 1992,  and  i^ould  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 


the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant  2001  Bryan  Tower,  suite  3600, 
Dallas,  Texas  75201. 
FOR  FURTHER  INFORMATION  CONTACT. 
Elizabeth  G.  Osterman,  Staff  Attorney, 
at  (202)  504-2524  or  Barry  D.  Miller. 
Branch  Chief,  at  (202)  272-3018  (Division 
of  Investment  Management  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  jSEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  a  Delaware  corporation, 
is  a  direct  wholly  owned  limited 
purpose  financing  subsidiary  of 
Capstead  Mortgage  Corporation 
("CMC"),  formerly  Lomas  Mortgage 
Corporation.  Applicant  was  formed  for 
the  purpose  of  engaging  in  mortgage- 
backed  financing,  including  issuing  and 
selling  one  or  more  series  of 
collateralized  mortgage  obligations  (as 
defined  below,  "Bonds").  Applicant  will 
not  engage  in  any  business  or 
investment  activities  unrelated  to  such 
purpose. 

2.  Applicant  will  issue  one  or  more 
series  of  Bonds  under  the  terms  of  an 
indenture  ("Indenture")  between  an 
independent  trustee  ("hidenture 
Trustee")  and  applicant  as 
supplemented  by  one  or  more  series 
supplements.  The  Indentures  with 
respect  to  each  series  of  Bonds  which 
are  publicly  offered  will  be  qualified 
under  the  Trust  Indenture  Act  of  1939,  as 
amended,  unless  an  appropriate 
exemption  is  available. 

3.  With  respect  to  any  series  of  Bonds, 
appUcant  may  sell  its  right  (the 
"Residual  Ri^ts")  under  the  Indenture 
to  receive  (a)  the  excess  cash  flow  from 
the  collateral  after  the  payment  of 
principal  and  interest  on  such  series  of 
Bonds  and  of  expenses  from  the 
administration  of  the  Bonds,  plus  (b)  any 
remaining  value  in  the  collateral  after 
the  payment  in  full  of  the  principal  and 
interest  on  such  series  of  Bonds.  If  a 
REMIC  election  is  made  with  respect  to 
a  series  of  Bonds,  applicant  may  issue 
certain  certificates  ("REMIC 
Certificates")  representing  the  right  to 
receive  cash  flow  from  the  collateral 
included  in  such  REMIC  in  excess  of  the 
amounts  required  to  be  paid  on  the 
Bonds  issued  by  such  REMIC  in 
accordance  with  their  terms  and  in 
excess  of  expenses  of  the  REMIC  or 


may  issue  a  single  class  of  residual 
bonds  (the  "Residual  Bonds") 
representing  the  residual  interest  in  such 
REMIC.  (The  Residual  Rights,  REMIC 
Certificates,  and  Residual  Bonds  are 
referred  to  herein  as  the  "Residual 
Interests").  All  other  classes  of  Bonds 
(other  than  Residual  Bonds]  with  respect 
to  such  REMIC  will  represent  the 
"regular  interests"  in  the  REMIC. 
Regular  interests,  together  with  all 
classes  of  Bonds  of  a  series  for  which  no 
REMIC  election  is  made  are  referred  to 
as  "Regular  Bonds."  (Unless  otherwise 
referred  to  below,  all  references  to 
"Bonds"  shall  mean  only  the  Regular 
Bonds.) 

4.  Applicant  may  sell  the  Residual 
Interests  through  a  private  placement 
exempt  from  registration  under  the 
Securities  Act  of  1933  (the  "1933  Act")  or 
through  a  public  offering  subject  to 
registration  under  the  1933  Act;  provided 
that  in  either  case  applicant  satisfies  the 
conditions  set  forth  bielow  under  the 
"Conditions  to  Relief— C.  Conditions 
Relating  to  Sale  of  Residual  Interests." 

5.  The  term  "Bond"  means:  (a)  A  debt 
instrument  which  entitles  the  holder  or 
owner  only  to  (1]  a  specified  principal 
amount  provided  that  interest 
(determined  as  provided  below)  that  is 
not  paid  currently  may  be  accrued  and 
added  to  the  principal  of  a  Bond,  and  (2) 
either  (A)  interest  based  on  such 
principal  amount  calculated  by 
reference  to  (i)  a  fixed  rate,  (ii)  a  floating 
rate  determined  periodically  by 
reference  to  an  index  that  is  generally 
recognized  in  financial  markets  as  a 
reference  rate  of  interest,  or  (iii)  a  rate 
or  rates  determined  through  periodic 
auctions  among  holders  and  prospective 
holders  or  through  periodic  remarketing 
of  the  instrument  or  (B]  an  amount 
equal  to  specified  portions  of  the 
interest  received  on  the  Mortgage 
Collateral  (as  defined  below]  held  by 
the  issuer,  provided  that  the  portion  of 
the  interest  payable  to  the  Bondholder 
or  owner  must  be  expected  to  provide  a 
rate  of  return  on  the  specified  principal 
amount  which  bears  a  reasonable 
relationship  to  a  market  rate  of  interest; 
or  (b)  a  zero  coupon  debt  instrument 
which  does  not  have  a  stated  interest 
rate  but  on  which  interest  effectively 
accrues  from  its  issuance  at  a  discount 
and  which  entitles  the  holder  or  owner 
only  to  a  stated  principal  amount 
payable  on  or  before  a  stated  maturity 
date. 

6.  The  Bonds  of  each  series  shall 
consist  of  one  or  more  classes  of  Bonds, 
which  may  include  one  or  more  classes 
of  (a)  Bonds  paying  interest  on  a  current 
basis,  (b)  compound  interest  Bonds  or 
zero  coupon  Bonds,  (c)  reduced 
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volatility  Bonds  which  may  be  planned 
amortization  class  Bonds  or  targeted 
amortization  class  Bonds,  and  (d) 
increased  volatility  Bonds  which  are 
also  known  as  support  bonds.  Each 
class  of  Bondg  may  have  a  separate 
interest  rate  and  stated  maturity  date  as 
indicated  in  the  related  prospectus  for 
such  series  of  Bonds.  Principal  payments 
may  be  allocated  to  more  than  one  class 
of  Bonds,  but  such  allocation  will  be 
consistent  with  the  retirement  of  each 
class  not  later  than  its  stated  maturity 
date.  A  compound  interest  Bond  is  one 
on  which  interest  is  not  paid  currently 
but  instead  is  accrued  and  added  to  the 
principal  balance  of  the  Bond  on  each 
payment  date  until  certain  Bonds  with 
an  earlier  stated  maturity  date  have 
been  paid  in  full.  A  zero  coupon  Bond 
does  not  have  a  stated  interest  rate  but 
interest  effectively  accrues  from  the 
issuance  of  such  Bond  at  a  discount  with 
the  stated  principal  amount  being 
payable  on  or  before  the  stated  maturity 
date. 

7.  The  "Mortgage  Collateral"  securing 
each  series  of  Bonds  which  is  owned  by 
applicant  will  consist  of  Agency 
Certificates  *  or  ^k)n-Agency 
Certificates  •  (together,  "Mortgage 
Certificates"),  flihe  Mortgage  Collateral 
and  ail  other  collateral  securing  the 
Bonds  are  collectively  referred  to  as  the 
"CoUaterar.)  Applicant  will  neither 
issue  nor  own  stripped  mortgage-backed 
securities  (as  defined  m  the  apphcation). 

8.  In  the  case  of  each  series  of  Bonds; 
(a)  .Applicant  will  own  or  hold  no 
substantial  assets  other  than  Ae 
Mortgage  Collateral  and  a  limited 
amount  of  other  collateral  securing  such 
Bonds;  (b)  the  Mortgage  Collateral  will 
have  a  collateral  value  determined 
under  the  Indenture,  at  the  time  of 
issuance  and  following  each  payment 
date,  equal  to  or  greater  than  the 


'  Agency  Certiricate*  are  defined  as  (a)  fully- 
modified  pm-Hirongh  mortgage-backed  certificate* 
('-C^a4A  Ccftificalea")  gwrante^  ■•  to  timely 
paymenl  ef  principai  mi  interest  by  the 
CovemBieat  National  Mortgage  Aaaociatioa 
("GNMA~].  (b)  mortgage  pass-through  certificates 
("FNMA  Certiffeates")  guaranteed  a*  to  timely 
paymenl  of  priacipai  and  interest  by  the  Federal 
National  MortsigeAaMciatiaii  ("FNMA ").  or  (c| 
mortgage  participation  certiGcates  ("FNMA 
Cerliricates")  guaranteed  as  to  timely  paymenl  of 
Interest  and  under  some  programs  timely  payment 
of  priacipai  or  under  other  programs  ultimate 
collectMH  of  prindpai  by  the  Federal  Home  Loan 
Mortgage  Cocporation  ("FHIMC").  AU  or  a  poitiaa 
of  the  Agency  Carlificates  securing  a  series  of 
Bonds  may  be  "partial  pool"  Agency  CertificatBt. 

*  Non-Agency  Certificates  ara  defined  as  past- 
through  ccrtificatM  aad  putidpaiion  ouVhatt* 
which  at»  ■ajtfief  iaaiiwi  agt  gaaraiHaad  by  an 
agency  or  inslniinentaUty  of  th«  Uaita4  Sialas  and 
which  ertdmo*  the  enthe  aodlvided  interest  In 
poafeof  whole  ■MrtgaRtloanaaeandbrfttat  leas 
on  sin^  laariiir  (aa»  h»  !■ 
propertie*  ("Maiigag*  UmmI. 


outstanding  principal  balance  of  the 
Bonds;  (c)  sdieduled  distributions  of 
principal  and  interest  received  on  the 
Mortgage  Collateral  securing  the  Bonds 
(together  with  cash  available  to  be 
withdrawn  from  any  reserve  funds,  debt 
service  funds,  over-collateralization 
funds  or  other  funds),  plus  reinvestment 
income  thereon,  will  be  sufficient  to 
make  timely  payments  of  princip>al  of 
and  interest  on  the  Bonds  and  to  retire 
each  class  of  Bonds  by  its  stated 
maturity;  and  (d)  the  Collateral  will  be 
assigned  to  the  Indenture  Trustee  and 
will  be  subject  to  the  lien  of  the  related 
Indenture. 

9.  Neither  applicant,  the  Residual 
Interest  holders  nor  the  Indenture 
Trustee  will  be  able  to  impair  the 
security  afforded  by  the  Mortgage 
Collateral  to  the  holders  of  the  Bonds. 
Without  the  consent  of  each  Bondholder 
to  be  affected,  neither  applicant,  the 
Residual  Interest  holders  nor  the 
Indenture  Trustee  will  be  able  to  (a) 
change  the  stated  maturity  on  any 
Bonds:  (b)  reduce  the  principal  amount 
or  the  rate  of  interest  (or  the  formula  by 
which  such  rate  is  computed)  on  any 
Bonds;  (c)  change  the  priority  of 
payment  on  any  class  of  any  series  of 
bonds;  (d)  impair  or  adversely  affect  the 
Mortgage  Collateral  securing  a  series  of 
Bonds:  (e)  permit  the  creation  of  a  lien 
ranking  prior  to  or  on  a  parity  with  the 
lien  of  the  related  Indenture  with 
respect  to  the  Collateral;  or  (f)  otherwise 
deprive  the  Bondholders  of  Uie  security 
afforded  by  the  lien  of  the  related 
Indenture. 

10.  The  interests  of  the  Bondholders 
will  not  be  compromised  or  impaired  by 
the  sale  of  Residual  Interests.  The  sale 
of  Residual  Interests  will  not  alter  the 
payment  of  cash  flows  under  the 
Indenture,  including  the  amounts  to  be 
deposited  in  the  collection  account  or 
any  reserve  fund  created  imder  the 
Indenture  to  support  the  payment  of 
principal  and  interest  on  the  Bonds. 

11.  Except  to  the  extent  permitted  by 
the  limited  ri^t  to  substitute  Collateral 
it  will  not  be  possible  for  the  Residual 
Interest  holders  to  alter  the  Collateral 
initially  pledged  to  the  Indenture 
Trustee,  and  in  no  event  will  such  ri^t 
to  substitute  Collateral  result  in  a 
diminution  in  the  value  or  quality  of 
such  Collateral.  Altbon^  it  is  po88Q>Ie 
that  any  Mortgage  Collateral  substttnted 
for  Mortgage  Collateral  initially  pledged 
to  the  Indenture  Trustee  may  have  a 
different  prepayment  experience  than 
the  origimtl  Collateral  the  mteiest*  of 
the  Bondholders  will  not  be  impaired 
because;  (a)  The  prepayment  eqwrieoca 
of  any  hknt^igB  CoUatsrcl  will  be 
determined  by  Biaricet  conditians 


beyond  the  control  of  the  Residual 
Interest  holders,  which  market 
conditions  are  likely  to  affect  all 
Mortgage  Collateral  of  similar  payments 
terms  and  maturities  in  a  similar 
fashion;  and  (b)  the  interests  of  the 
Residual  Interest  holders  are  not  likely 
to  be  greatly  different  from  those  of  the 
Bondholders  with  respect  to  Mortgage 
Collateral  prepayment  experience. 

Applicant's  Legal  Conclusion 

The  requested  order  is  necessary  and 
appropriate  in  the  public  interest 
because:  (a)  Applicant  should  not  be 
deemed  to  be  an  entity  to  which  the 
provisions  of  the  Act  were  intended  to 
be  applied;  (b)  applicant  may  he  unable 
to  proceed  with  its  proposed  activities  if 
the  uncertainties  concerning  the 
applicability  of  the  Act  are  not  removed; 
(c)  the  activities  of  applicant  are 
intended  to  serve  a  recognized  and 
critical  public  need;  (d)  granting  the 
requested  order  will  be  consistent  with 
the  protection  of  investors  because  they 
will  be  protected  during  the  offering  and 
sale  of  the  Bonds  by  the  registration  or 
exemption  provisions  of  the  1933  Act. 
and  thereafter  by  the  Indenture  Trustee 
representing  their  interests  tinder  the 
Indenttire;  and  (e)  the  Residual  Interests 
will  be  held  entirely  by  appUcant  or 
offered  only  to  a  limited  number  of 
sophisticated  institutional  or 
"accredited"  non-institutional  investors. 

Applicant's  Cooditioos 

Applicant  agrees  that  if  an  order  is 
granted  it  will  be  expressly  conditioned 
on  the  following  (unless  otherwise 
indicated  all  references  to  "Bonds"  shall 
mean  only  the  Regular  Bonds): 

A.  Conditions  Relative  to  Regular  Bonds 

1.  Each  series  of  Bonds  will  be 
registered  under  the  1933  Act,  unless 
offered  in  a  transaction  exempt  from 
registration  pursuant  to  section  4(2)  of 
the  1933  Act.  • 

2.  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3(a)(41)  of  the  Securities 
Exchange  Act  of  1934.  In  addition,  the 
Mortgage  Collateral  securing  the  Bonds 
will  be  limited  to  Agency  Certificates 
and  Non-Agency  C^lificates. 

3.  If  new  Mortage  Cc^ateral  is 
substituted  for  Mortgage  Collateral 
initially  friedged  as  security  for  a  series 
of  Bonds,  the  subetitiite  Mortgage 
Collateral  must:  (a)  Be  of  eqaal  or  better 
quality  than  the  Mortgage  CoUateral 
replaced:  (b)  have  similar  payment   . 
terms  and  ca^  flow  as  the  Mortgage 
Collateral  refdaced;  (c)  be  insmtKt  or 
guaranteed  to  tfie  same  extent  as  die 
Mortgage  Cdlateral  repteced:  and  (d) 
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meet  the  conditions  set  forth  in 
paragraphs  2.  and  4.  of  this  section  A. 
New  Non-Agency  Certificates  may  be 
substituted  for  Non-Agency  Certificates 
initially  pledged  only  in  the  event  of 
default,  late  payments,  or  defect  in  such 
Non-Agency  Certificates  being  replaced. 
In  addition,  new  Mortgage  Collateral 
will  not  be  substituted  for  more  than 
40%  of  the  aggregate  face  amount  of  the 
Mortgage  Collateral  initially  pledged  as 
Mortgage  Collateral.  In  no  event  may 
any  new  Mortgage  Collateral  be 
substituted  for  any  substitute  Mortgage 
Collateral 

.  4.  All  Mortgage  Collateral,  fimds, 
accounts  or  other  collateral  securing  a 
series  of  Bonds  will  be  held  by  the 
Indenture  Trustee  or  on  behalf  of  the 
Indenture  Trustee  by  an  independent 
custodian  (a  "Custodian").  Neither  the 
Custodian  nor  the  Indenture  Trustee  will 
be  an  "affiliate"  (as  the  term  "affiliate" 
is  defined  in  rule  405  under  the  1933  Act, 
17  CFR  230.405]  of  applicant  or  the 
master  servicer  or  originating  lender  of 
any  Mortgage  Loans  underlying  Non- 
Agency  Certificates  securing  a  series  of 
Bonds.  If  there  is  no  master  servicer,  no 
servicer  of  those  Mortgage  Loans  may 
be  an  affiliate  of  the  Indenture  Trustee 
or  Custodian.  The  Indenture  Trustee  will 
be  provided  with  a  first  priority 
perfected  security  or  lien  interest  in  and 
to  all  Collateral 

5.  Each  series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  organization 
that  is  not  affiliated  with  applicant.  The 
Bonds  will  not  be  considered 
"redeemable  securities"  within  the 
meaning  of  section  2(a)(3Z)  of  the  Ad 

6.  No  less  often  than  annually,  an 
independent  public  accountant  will 
audit  the  books  and  records  of  applicant 
and,  in  addition,  with  respect  to  each 
series  of  Bonds,  will  report  on  whether 
the  anticipated  payments  of  principal 
and  interest  on  the  Mortgage  Collateral 
continue  to  be  adequate  to  pay  the 
principal  and  interest  on  the  Bond»in 
accordance  with  their  terms.  Upon 
completion,  copies/of  the  auditor** 
reports  will  be  provided  to  the  Indenture 
Trustee. 

7.  The  master  servicer  of  any 
Mortgage  Loans  underlying  Non-Agency 
Certificates  securing  a  series  of  Bonds 
may  not  be  an  affiliate  of  the  Indenture 
Trustee  or  Custodian.  If  there  is  no 
master  servicer  for  such  Mortgage 
Loans,  no  servicer  of  those  Mortgage 
Loans  may  be  an  affiliate  of  the 
IndentureTrustee  or  Custodian.  In 
addition,  any  master  servicer  and  any 
other  servicer  of  the  Mortgage  Loans 
will  be  approved  by  FNMA  or  FHLMC 
as  an  ''eligible  sriler/servicer"  of 


conventional  residential  Mortgage 
Loans.  Each  agreement  governing  the 
servicing  of  Mortgage  Loans  shall 
obligate  the  servicer  to  provide 
substantially  the  same  services  with 
respect  to  such  Mortgage  Loans  as  it  is 
then  currently  required  to  provide  in 
connection  with  the  servicing  of 
Mortgage  Loans  insured  by  the  Federal 
Housing  Administration,  guaranteed  by 
the  Veterans  Administration,  or  eligible 
for  purchase  by  FNMA  or  FHLMC. 

8.  Beneficial  and  legal  ownership  of 
all  Mortgage  Collateral  deposited  with 
the  Indenture  Trustee  will  not  be 
transferred  until  such  time  as  the 
Indenture  Trustee  releases  such 
Mortgage  Collateral  from  the  Indenture. 

B.  Additional  Conditions  Relating  to 
Variable  Rate  Regular  Bonds 

1.  The  interest  rate  for  each  class  of 
variable-rate  Bonds  will  be  subject  to 
maximum  interest  rates  ("interest  rate 
caps")  which  may  vary  fh)m  period  to 
period,  and  will  always  be  specified  in 
the  related  prospectus  supplement  for  a 
series  of  Bonds. 

2.  The  Collateral  deposited  with  the 
Indenture  Trustee  to  secure  a  series  of 
Bonds  will  at  all  times  be  sufficient  to 
provide  for  the  full  and  timely  payment 
of  all  principal  and  interest  on  the  Bonds 
of  such  series  under  the  assumption  that 
the  interest  rate  on  all  Bonds  o}  such 
series  (including  any  class  thereof)  is  the 
maximum  rate  for  each  specific  period.' 

3.  No  Mortgage  Collateral  may  be 
released  from  the  lien  of  the  Indenture 
prior  to  retirement  in  full  of  all  Bonds  of 
such  series,  except  to  the  extent 
permitted  by  the  limited  ri^t  to 
substitute  Collateral  as  described  in  the 
application. 

C.  Conditions  Relating  to  the  Sale  of 
Residual  Interests 

1.  Residual  Interests  will  be  sold  or 
assigned  only  to  a  limited  number,  in  no 
event  more  than  one  hundred,  of 
institutional  investors  or  non- 
institutional  investors  which  are 
"accredited  investors"  as  defined  in 
Rule  501(a)  of  the  1933  Act  Residual 
Interests  will  be  sold  or  assigned  only 
with  respect  to  a  series  of  Bonds  in 
which  the  Mortgage  Collateral  is  limited 


'  In  sdditioit  to  tnoM  urathjiiiifiiH  leieiieu  to  tat 
the  appUcatkM.  applicMil  nay  utilin  addithmal 
mecbanlMW  to  ■— fa  tha  adequacy  of  tba 
Collataral  nolwritkataiuliiig  tba  iaauaoca  of  Bonda 
bearing  interett  at  varial)ie  rate*.  Applicant  wfU 
give  the  ataff  of  tlie  SBC  noltoe  )iy  letter  of  any  rack 
additional  maciili—  befeta  tkey  ■«  aHfcarl  to 
give  the  tiafi  an  opyoilaniqr  to  laiM  anr  qMBttOM 
at  to  theit  appcofiriateMaa.  In  all  ciiaa.  tlMea 
mechanitma  wiH  be  adeqtBtc  to  eMora  tba 
accuracy  of  Ibe  lepreaentatton  and  to  meet  the 
ataodaHa  raqvkad  far  a  imiiaf  af  tiw  Beodi  tai  ow 
of  the  tw0  M^aat  boad  latim  caletDciae. 


to  Agency  Certificates.  Institutional 
investors  will  have  such  knowledge  and 
experience  in  financial  and  business 
matters  as  to  be  able  to  evaluate  the 
risks  of  purchasing  Residual  Interests 
and  to  understand  the  volatility  of 
interest  rate  fiuctuations  as  they  affect 
the  value  of  mortgages,  mortgage-related 
securities  and  residual  interests  therein. 
Non-institutional  accredited  investors, 
wbicfa  may  include  individuals,  will  be 
limited  to  not  more  than  fifteen,  will  be 
required  to  purchase  at  least  $200,000 
(measured  by  market  value  at  the  time 
of  purdiase)  of  such  Residual  Interests 
and  will  have  a  net  worth  at  the  time  of 
purchase  that  exceeds  $1,000,000 
(exclusive  of  their  primary  residence). 
Non-institutional  accredited  investors 
will  have  such  knowledge  and 
experience  in  financial  and  Inisiness 
matters,  specifically  in  the  field  of 
mortgage-related  securities,  as  to  be 
able  to  evaluate  the  risk  of  purchasing 
Residual  Interests  and  will  have  direct 
personal  and  significant  experience  in 
making  investments  in  mortgage-related 
securities.  Holders  of  Residual  Interests 
will  be  limited  to  mortgage  lenders, 
thrift  institutions,  commercial  and 
investment  banks,  savings  and  loan 
associations,  pension  funds,  employee 
benefit  plans,  insurance  companies, 
mutual  funds,  real  estate  investment 
tnuts  or  other  institutions  or  non* 
institutional  investors  as  described 
above  that  customarily  engage  in  the 
purchase  or  origination  of  mortgages 
and  other  types  of  mortgage-related 
securities. 

2.  Each  purchaser  of  a  Residual 
Interest  will  be  required  to  represent 
that  it  is  purchasing  such  Residual 
Interest  for  investment  puipoees  and  not 
for  distribution  and  that  it  will  bold  such 
Restdoal  Interest  in  its  own  naoM  and 
not  as  nominM  for  undisdo— d 
investors.  Each  pnridnser  of  ■  RMidnal 
Interest  will  be  requirvd  to  agree  tlut  ft 
will  not  reeell  mkH  inlnwt  ilaw  (a) 
the  sob— q—at  purcfaaMr  tvoidd  have 
been  eligible  to  purchase  the  RMidoel 
Interest  directly  fron  applicant  aiidar 
the  terms  of  Condition  Cl.  (b)  aflar  tke 
sale  there  woekl  be  ao  man  iImb  one 
hundred  Residual  Intetatt  hokkn.  aad 
(c)  the  subsequent  purchaser  agree*  to 
be  subject  to  the  same  repreeentations 
and  undertakings  as  era  appltcabie  to 
the  reselling  purchaser.  Tranafars  of 
Residual  Interests  will  be  praiybitad  in 
any  case  where,  as  a  result  of  the 
proposed  transfer,  there  would  be  non 
than  one  hundred  Residual  Interest 
holders  with  respect  to  the  series  of 
Bonds  et  aay  tiam. 

3.  No  hokler  of  a  oontroUing  interest  in 
applicant  (a*  the  tenn  "control"  is 
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.  defined  in  rule  405  under  the  1933  Act) 
will  be  affiliated  with  either  the 
Custodian  or  any  Rating  Agency  rating 
the  Bonds. 

4.  No  holder  of  a  Residual  Interest  will 
be  affiliated  with  the  Indenture  Trustee, 
the  Custodian  or  any  Rating  Agency 
rating  the  Bonds. 

5.  u  the  sale  of  Residual  Interests 
were  to  result  in  the  transfer  of  control 
(as  the  term  "control"  is  defined  in  Rule 
405  under  the  1933  Act)  of  applicant,  the 
relief  afforded  by  any  order  granted  on 
the  application  would  not  apply  to 
subsequent  Bond  offerings  by  applicant. 

D.  Conditions  Relating  to  REMICs 

1.  The  election  by  applicant  to  treat 
the  arrangement  by  which  any  series  of 
Bonds  is  issued  as  a  REMIC  will  have  no 
effect  on  the  level  of  the  expenses  that 
would  be  incurred  relating  to  such 
series.  If  such  REMIC  election  is  made 
with  respect  to  a  series  of  Bonds, 
applicant  will  provide  that  all 
administrative  fees  and  expenses  in 
connection  with  the  administration  of 
the  trust  estate  will  be  paid  or  provided 
for  in  a  manner  satisfactory  to  each 
Rating  Agency  rating  the  Bonds. 

2.  In  addition,  applicant  will  ensure 
that  the  anticipated  level  of  fees  and 
expenses  will  be  more  than  adequately 
provided  for  regardless  of  which  method 
or  combination  of  methods  described  in 
the  application  is  selected  to  provide  for 
the  payment  of  such  fees  and  expenses. 

E.  Special  Condition 

If  any  of  the  equity  interests  in 
applicant  are  sold  and  such  sale  results 
in  the  transfer  of  control  (as  the  term 
"control"  is  defined  in  rule  405  under  the 
1933  Act)  of  applicant  (except  with 
respect  to  a  transfer  of  control  to  an 
affiliate  of  CMC),  the  relief  afforded  by 
any  order  granted  on  the  application 
would  not  apply  to  subsequent  Bond 
offerings  by  applicant. 

For  the  CommiBsion.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Maigaiat  H.  McFariand. 
Deputy  Secretary. 
(FR  Doc  92-025  Filed  1-13-S2;  8:45  am] 
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Iteuer  OeNcting;  AppHcetion  To 

MfMikdbiA^  raiwi  I  latin «  m^kM 

wimannv  rroin  urang  via 
riwswoeuuii,  itewcor,  mc,  womniofi 
Stock.  tiM  Par  Value 

January  8, 1982.  I 

Newcor,  Inc.  ("Company  )  has  Rled 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission") 


pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  and  rule 
12d2-2(d)  promulgated  thereunder  to 
withdraw  the  above  specified  securities 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
hsting  and  registration  include  the 
following: 

According  to  the  Company,  on 
December  10, 1991.  its  Board  of 
Directors  unanimously  approved  to 
withdraw  the  Company's  Common 
Stock  from  listing  on  the  Amex  and, 
instead,  list  such  Common  Stock  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotations/ 
National  Market  System  ("NASDAQ/ 
NMS").  The  Company's  decision 
followed  a  lengthy  study  of  the  matter, 
and  was  based  upon  the  Company's 
belief  that  listing  of  the  Common  Stock 
on  NASDAQ/NMS  will  be  more 
beneficial  to  its  shareholders  than  the 
present  listing  on  the  Amex.  The 
Company's  belief  is  based  on  the 
following: 

(1)  The  Company  believes  that  the 
NASDAQ/NMS  system  of  competing 
market  makers  will  result  in  increased 
visibility  and  sponsorship  for  its 
Common  Stock  than  is  presently  the 
case  with  the  single  specialist  assigned 
to  the  stock  on  the  Amex; 

(2)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
Company's  shareholders  more  liquidity 
than  is  presently  available  on  the  Amex 
and  less  volatility  in  quoted  price  per 
share  when  trading  volume  is  slight; 

(3)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
opportunity  for  the  Company  to  secure 
its  own  group  of  market  makers  and,  in 
so  doing,  expand  the  capital  base 
available  for  trading  in  the  Common 
Stock;  and 

(4)  The  Company  believes  that  the 
Arms  making  a  market  in  the  Company's 
Common  Stock  on  the  NASDAQ/NMS 
system  will  also  be  inclined  to  issue 
research  reports  concerning  the 
Company,  thereby  increasing  the 

.  number  of  firms  providing  institutional 
research  and  advisory  reports. 

Any  interested  person  may,  on  or 
before  January  29, 1992,  submit  by  letter 
to  the  Secretary  of  the  Commission,  450 
Fifth  Street,  NW..  Washington,  DC 
20549,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 


granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
louthan  G.  Katz, 
Secretary. 
(FR  Doc.  92-S49  Filed  1-13-92;  &45  amj 
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[ReiMM  Na  34-30161;  Fta  No.  SR-Anwx- 
90-291 

Self-Regiilatory  Organizations;  Notice 
of  Amendment  No.  1  to  Proposed  Rule 
Change  l>y  American  Stock  Exchange, 
Inc.  Relating  to  RestrictkMis  on 
Competing  Dealers 

January  7, 1992. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  clecember  30, 1991,  the 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  amendment  to  a 
proposed  rule  change  as  described  in 
Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  Amendment  No.  1 
to  the  proposed  rule  change  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
tlie  Proposed  Rule  Change 

The  Amex  hereby  amends  its  filing. 
File  No.  SR-Amex-90-29,  to  clarify  the 
definition  of  competing  dealer,  to 
provide  for  an  exception  to  the  proposed 
restriction  in  Amex  rule  126,  to  eliminate 
the  proposed  restriction  in  Amex  rule 
155,  to  request  the  Commission  defer  . 
action  on  the  proposed  policy 
prohibiting  the  use  of  the  Amex's  Post 
Execution  Reporting  ("PER")  System  to 
route  orders  for  the  accounts  of 
competing  dealers,  and  to  clarify  the 
applicability  of  section  11(a)(1)(G)  of  the 
Act  I  to  orders  placed  on  the  Exchange 
for  the  account  of  a  non-member 
competing  dealer.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  Amex  and  at  the 
Commission. 


'  IS  VS.C.  TaMaKiHG)  (itoa). 
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U.  Self-Ragidatafy  Oijaniutloa't 
Statement  of  the  PnipoM  of.  and 
Statutocy  Bails  for.  the  Propoead  Rah 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  its 
received  on  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B).  and  [C] 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

In  December  1990,  the  Exchange  filed 
a  proposal  to  amend  Amex  rules  126  and 
155,  to  add  a  Definition  to  its  General 
and  Floor  Rule*,  and  amend  iti  poliqr 
regarding  its  automated  routing  syttem.' 
The  proposal  specifies  that  limit  orden 
for  the  account  of  a  cranpeting  deaW 
must  yield  priority  and  parity  to  aD 
public  customer  orders,  are  on  parity 
with  bids  and  offers  for  the  account  of 
the  Amex  specialist,  and  are  pr^bited 
from  the  Amex's  autmnatic  order  roating 
system.  (For  purpose  of  its  rules 
governing  precedence,  priwity  and 
parity,  the  Exchange  treats  all  orders 
originating  from  off  the  floor  as  pabiic 
customer  orders,  except  orders  of 
competing  dealers,  as  proposed,  and 
orders  of  member  firms  executed  by 
their  own  brokers.)  In  view  of  the 
discussions  which  have  been  generated 
by  this  proposal,  the  Exchange  has 
determined  to  make  the  following 
amendments  to  its  original  proposal  in 
order  to  focus  the  proposal  more  dosely 
on  tlie  protection  of  public  customer 
orderis  entered  on  the  Amex. 

First  the  Exchange  bebeves  that 
orders  for  the  account  of  a  competing 
dealer  that  better  the  existing  market  by 
increasing  the  price  of  the  existing  bid 
or  decreasing  the  price  of  the  existing 
offer  make  a  positive  contribution  to  the 
primary  market  and  should  be 
encouraged.  Therefore,  the  Exchange 
proposes  to  amend  its  proposal  to 
exempt  from  the  requirement  that  orders 
for  the  account  of  a  competing  dealer 
yield  priority  and  parity  to  other  off- 
floor  orders  any  order  for  the  account  of 
a  competing  dealer  that  betters  the 


*  The  fiupiiwd  rule  dwaf*  wm  notioMi  ia 
SacuritlM  Brnhmg*  Act  Mmm  No,  287S1  Osauair 
S.  ISSl).  SS  FR  lOU  (jamiaiy  la  IflSl). 


existing  market  by  imprortng  the  price 
of  die  existing  bid  or  die  exiirting  offer. 
The  Exchange's  proposal  will  continue 
to  require  that  orders  for  the  account  of 
a  competing  dealer  that  do  not  better  the 
existing  market  yield  priority  and  parity 
to  all  other  off-floor  orders. 

Second,  while  the  Exchange  continues 
to  be  of  the  view  that  all  market  makers 
(its  own  specialists  and  registered 
traders  as  well  as  competing  dealers) 
should  be  treated  equally  when  buying 
or  selling  for  their  own  accounts  and. 
therefore,  should  be  on  parity,  it  is 
prepared  to  withdraw,  for  the  time 
being,  this  portion  of  its  proposal.  Thus, 
specialists  will  continue  to  be  required 
to  accord  precedence  to  limit  orders  for 
the  account  of  a  competing  dealer 
plAced  on  a  specialist's  book:  but.  only 
as  between  the  specialist  and  the 
competing  dealer.  A  competing  dealer's 
order  would  never  be  eligible  to  retain 
priority  over  or  gain  parity  with  a  public 
order  unless,  at  the  time  it  was  placed 
on  the  book,  the  competing  dealer's 
order  bettered  the  existing  market.  The 
Exchange  believes  strongly  that  it 
should  be  permitted  to  accord  priority  to 
customer  orders  coming  into  its 
marketiHace  and  that  such  a  position  is 
entirely  consistent  with  the  statutory 
framework  under  whidi  it  is  regulated. 

To  further  enhance  the  effectiveness 
of  Amex's  mafket  in  handling  public 
customer  orders,  the  original  proposal 
prolubited  the  use  of  the  Amex's  PER 
system  to  antoaiatically  route  orders  for 
the  account  of  a  competing  dealer  to  the 
Amex  specialist's  post  The  Amex's  PER 
system  was  designed  and  developed  to 
service  public  customer  orders,  not 
those  of  competing  dealers  and  not  as 
an  alternative  to  or  to  comptete  with  the 
Intermarket  Trading  System  ("ITS"). 
Conunentators  on  the  Exchange's 
original  proposal  asserted  that  the 
prohibition  on  competing  dealers'  access 
to  the  PER  system  was  a  denial  of  equal 
access  to  an  exchange  system.  These 
commentators  ignored  or  attempted  to 
distinguish  the  bars  or  limitations  that 
apply  to  their  own  systems  which  are 
utilized  to  furnish  orders  to  their 
markets.  Although  the  Exchange 
continues  to  believe  that  use  of  the  PER 
system  should  be  limited  to  orders  for 
the  accounts  of  public  customers,  it  is 
prepared  to  defer  consideration  of  that 
aspect  of  the  proposal  until  such  time  as 
the  Commission  has  the  opportunity  to 
study  and  resolve  the  issues  arising  from 
statutory  mandates  to  both  provide 
protection  to  pubHc  customer  orders  and 
require  equal  access  to  exchange 
systems.  It  is  assumed  that  the 
Commission  will  study  the  limitations 
on  access  to  all  marketplace  systems— 


not  fast  those  enptoyed  by  the  primary 
markets. 

In  addition,  the  Exchange  proposes  to 
amend  the  filing  to  assure  that  section 
11(a)(1)(G)  of  the  Act  is  observed  in  its 
marketplace  and  that  Amex  rule  126  is 
applied  accordingly,  Section  11(a)(1)  of 
the  Act  prohibits  any  member  of  an 
exchange  from  effecting  any  transaction 
on  such  exdiange  for  its  own  account. 
Sub-paragraphs  ll(a)(l)(A)-(H)  provide 
exceptions  to  this  prohibition:  in 
particular,  sub-paragraph  (A)  exempts  a 
member  acting  in  the  capacity  of  a 
specialist  and  sub-paragraph  (G)  allows 
a  member  to  effect  a  transaction  for  its 
own  account  pi  tvided  the  member  is 
primarily  engagod  in  a  public  securities 
business  and  the  member  yields  priority, 
parity  and  precedence  to  all  orders  for 
the  account  of  a  non-member.  Thus,  a 
"G"  order  for  the  account  of  a  member 
must  yield  priority,  parity  and 
precedence  to  an  order  for  the  account 
of  a  non-member  competing  dealer.  Of 
course,  the  proposed  requirement  in 
Amex  rule  126,  that  a  competing  dealer 
yield  priority  and  parity  to  customer 
orders,  would  continue  to  apply. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  e(b)(5)  in  particular  in  that  it  is 
designed  to  promote  fust  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest.  . 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organixatfon's 
Statement  on  Comments  mi  the 
Proposed  Rule  Change  Received  Prom 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Dste  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fof 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fadacal 
Register  or  within  such  longer  period  (i) 
as  the  Coonnission  may  designate  up  to 
90  days  of  such  date  if  it  fincb  each 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organisatioa  copsants,  ths  Conuaission 
will: 
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(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-90-29  and  should  be  submitted 
by  February  4, 1992. 

For  the  Coimnission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

Margarat  H.  McFailand, 

Deputy  Secretary. 

[PR  Doc.  92-924  Filed  1-1^-92;  8:45  am] 

■MXMQ  COOC  WIO-OI-M 


[fMMse  No.  34-30167;  Rtt  Na  SR-NYSE- 
91-43] 

Self-Reguiatory  Organizations;  Notice 
of  FiHng  of  Proposed  Rule  CItange  by 
the  New  York  Stock  Exctuinge,  Inc. 
Relating  to  Listing  Company  Manual 
Requirements  for  Processing 
Subsequent  Listing  Applications 

lanuary  8, 1992. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  December  11, 1991,  the 
New  York  Stock  Exchange.  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  i;ule  change 
from  interested  parties. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend 
paragraphs  703.01-703.14,  903.02-903.12, 
904.03-904.04,  and  907.00  of  its  Listed 
Company  Manual  in  order  to  streamline 
the  Exchange's  subsequent  listing 
application  procedure.  This  procedure  is 
the  Exchange's  formal  review  of 
increases  in  the  amount  of  securities 
listed  or  changes  in  a  listed  security  and 
issuer  requests  to  list  another  class  or 
series  of  securities.  The  review  process 
alerts  the  Exchange  with  respect  to 
potential  rule  or  policy  violations  arising 
from  company  actions  involving  a  listed 
security  and  ensures  that  additional 
classes  or  series  of  securities  to  be 
admitted  to  dealings  meet  Exchange 
listing  standards. 

The  proposed  modifications  are  also 
part  of  the  Exchange's  overall  effort  to 
establish  an  electronic  interface  with 
listed  companies.  The  revised  form  of 
application  and  other  modifications  are 
more  compatible  with  electronic 
transmission  of  information  relevant  to 
the  listing  process.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the.  Proposed  Rule 
Change 

(1)  Purpose 

Since  codification  of  the  procedures  in 
1953,  dramatic  changes  within  the 
regulatory  and  business  environment 
have  prompted  the  Exchange  to  evaluate 
the  relevance  of  its  subsequent  listing 
application  process.  The  proposed 
changes  will  preserve  the  Exchange's 
qualitative  review  while  responding  to 
the  increased  demand  from  listed 
companies  and  their  legal/financial 
advisors  for  the  Exchange  to  act  upon 
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'  The  exact  text  of  the  proposal  was  attached  to 
the  rule  Tiling  as  Exhibit  2  end  is  available  at  the 
NYSE  and  the  Commission  at  the  address  noted  in 
item  IV  below. 


subsequent  listing  applications  in  a 
more  expeditious  manner. 

Changes  with  respect  to  SEC  filing 
requirements,  particularly  shelf  filing 
procedures,  expedite  registration  under 
the  Securities  Act  of  1933.  The  SEC's 
electronic  filing  system,  commonly 
called  EDGAR,  will  provide  access  to 
corporate  disclosure  documents  on 
home  and  business  computer  screens 
and  eliminate  the  lengthy  paper 
documents  listing  companies  now  file 
with  the  SEC.  The  Exchange's  proposal 
to  streamline  the  subsequent  listing 
process  is  consistent  with  SEC 
initiatives. 

The  business  environment  also  has 
dramatically  changed  in  recent  years. 
The  proliferation  of  derivative  products, 
the  growth  of  multiple  class  capital 
structures,  and  the  sharp  rise  in  the 
number  ofjnergers  and  acquisitions 
have  pron^ted  a  dramatic  increase  in 
the  volume  of  subsequent  listing 
applications  that  must  be  processed  by 
the  Exchange. 

Accordingly,  the  Exchange  proposes 
to  modify  its  subsequent  listing 
application  process  to  keep  pace  with 
the  demands  and  needs  of  the'rapidly 
changing  securities  industry.  While  the 
proposed  modifications  provide  for  a 
more  efficient  procedure,  they  preserve 
the  Exchange's  regulatory  function.  The 
modifications  will  in  no  way  diminish 
the  Exchange's  qualitative  review 
process.  The  revised  procedure  will 
continue  to  alert  the  Exchange  to 
potential  rule  or  policy  violations  arising 
from  company  actions  involving  a  listed 
secxuity.  It  will  continue  to  ensure  that 
additional  classes  or  series  of  seciuities 
to  be  admitted  to  dealings  on  the 
Exchange  meet  established  listing . 
standards. 

The  Exchange  seeks  specifically  to 
revise  the  NYSE's  Listed  Company 
Manual,  paragraphs  703.01-703.14, 
903.02-903.12,  904.03-904.04,  and  907.00. 
The  proposed  changes:  (a)  Simplify  the 
subsequent  listing  application  format: 
(b)  reduce  the  number  of  required  copies 
of  the  listing  application  and  other 
supporting  documents  consistent  with 
current  NYSE  needs;  (c)  delete  certain 
supporting  documents  which  are 
repetitive  of  information  found  in  other 
required  documents;  (d)  delete  certain 
documents  which  are  not  pertinent  to 
the  Exchange's  review  process;  (e) 
revise  certain  paragraphs  in  a  manner 
consistent  with  prior  rule  changes 
approved  by  the  SEC;  and  (f)  expand  the 
"Opinion  of  Counsel"  with  respect  to  the 
validity  of  the  securities  being  Usted. 
The  expanded  opinion  also  will  verify 
that  appropriate  corporate  action  has 
been  taken  with  respect  to  the  issuance 
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and  listing  of  such  securitiies.  Such 
corporate  action  is  currently  set  forth  in 
lengthy  documentation  that  is  being 
eliminated. 

a.  Revision  with  respect  to  the  format 
of,  the  subsequent  listing  application. 
The  Exchange  proposes  to  consolidate 
all  types  of  subsequent  listing 

-  applications  into  a  single  universal 
format  that  may  be  used  for  any  listings 
other  than  an  original  listing,  l^e 
Exchange  also  seeks  to  condense  the 
application  by  eliminating  information 
that  is  required  in  other  documents.  The 
revised  application,  when  countersigned 
by  the  Exchange,  will  serve  as  format 
notice  of  authorization  to  list  the 
securities. 

b.  Decreasing  the  number  of  required 
copies  of  the  subsequent  listing 
application  and  certain  supporting 
documents.  Since  codification  of  the 
subsequent  listing  process  in  1953.  the 
Exchange  has  consolidated  certain 
functions  that  pprtain  to  the  procedures 
within  a  single  division  of  the  Exchange. 
As  a  result,  fewer  copies  satisfy  the 
Exchange's  needs  today.  Accordingly, 
the  Exchange  is  proposing  to  reduce  the 
required  number  of  listing  applications 
and  of  certain  supporting  docimients 
consistent  with  the  present  structure  of 
the  organization. 

c.  Deleting  certain  documentation 
which  is  repetitive  of  information  found 
in  other  supporting  documents,  (i)  A 
Custodian  Letter  (para.  703.01(C). 
703.08(H].  and  904.03)  is  issued  yAiea  the 
transfer  agent  and  registrar  must 
relinquish  control  of  fully  executed  and 
countersigned  securities  into  the  custody 
of  a  representative  of  the  company,  prior 
to  receipt  of  the  consideration  for  said 
shares  by  the  company,  so  that  they 
may  be  available  for  delivery  upon  the 
closing  of  the  transaction  at  a  (Ustant 
location.  The  proposal  to  delete  this 
document  is  based  on  Exchange  policy 
(paragraph  703.01(A))  of  the  NYSE 
Listed  Company  Manual)  which  states 
that  "(t)he  listing  authorization  (e.g.,  to 
issue  additional  securities)  is  granted 
only  if  the  securities  are  issued  for  the 
purpose,  and  under  the  terms  and 
conditions  authorized  by  the  company's 
Board  of  Directors  and  as  specified  in 
the  listing  application  *  *  '.Where 
listing  is  authorized  upon  'official  notice 
of  issuance.'  the  listing  becomes 
effective  upon  the  Exchange's  receipt  of 
notice  from  the  transfer  agency  (or  other 
issuing  agent)  that  the  securities  have 
been  issued  for  the  specified  purpose." 
Given  these  other  safeguards  with 
respect  to  valid  issuance  of  such 
securities  for  the  stated  purpose,  the 
Custodian  Letter  is  no  longer  required. 

(ii)  The  Public  Authority  Certificate 
("Certificate")  requirement  (para. 


703.01(C).  703.02(F).  703.03(P).  703.04(D), 
703.05(G).  703.06(G),  703.07(C).  703.09(E). 
703.10(B),  703.11(B).  and  703.13(C))  is 
being  deleted  in  reUance  upon  the 
expanded  opinion  of  counsel,  as 
proposed  in  (f)  below,  that  all 
appropriate  public  authority  clearances 
have  been  obtained.  The  Certificate  is 
required,  in  rare  instances,  to  be 
submitted  in  connection  with 
transactions  subject  to  special 
regulatory  review  (e.g.,  Federal  Trade 
Commission  or  state  public  utility 
commission  review).  The  rarity  with 
which  the  Exchange  has  encountered 
such  instances  has  led  the  Exchange  to 
consider  reliance  upon  the  proposed 
expanded  opinion  of  counsel  that  said 
approvals  have  been  obtained. 

(iii)  Requirements  for  Board  of 
Directors  and  shareholder  approval 
resolutions  (para.  703.01(C),  703.02(FO. 
703.3(P),  703.04(D).  703.05(G).  703.06(G). 
703.07(C).  703.0e(H).  703.09(E),  703.10(B), 
703.11(B),  703.12(C),  703.13(C).  and 
703.14(D))  are  being  deleted  in  reliance 
upon  the  proposed  expanded  opinion  of 
counsel  that  the  directors  and/or 
shareholders,  as  required  by  Exchange 
policy  or  corporate  law,  have  approved 
the  issuance  and  listing  of  the  securities. 

(iv)  A  Certificate  of  Transfer  Agent 
(Para.  703.01(Q,  703.05(G),  and 
703.10(B))  serves  to  advise  the  Exchange 
as  to  the  number  of  issued  and 
outstanding  shares  of  the  class  or  series 
which  is  the  subject  of  the  listing 
application.  It  is  being  eliminated  since 
the  Exchange  authorizes  securities  for 
listing  "*  *  *  upon  official  notice  of 
issuance*  *  V (See Para. 703.01(A)). 
Such  notice  of  issuance  is  received  (torn 
the  transfer  agent  in  accordance  with 
703.01(A).  Also,  in  situations  involving 
the  listing  of  a  new  security,  the 
Exchange  may  request  a  distribution 
schedule  which  sets  forth  information 
regarding  the  size  of  holdings  of  the 
shares  and  the  geographic  distribution 
of  the  shares  (Para.  904.01).  Accordingly, 
the  Certificate  of  Transfer  Agent  is 
deemed  redundant  and  should  no  longer 
be  required  as  a  separate  supporting 
document 

(v)  A  Trustee's  Certificate  (para. 
703.01(C)  and  703.06(G))  serves  to 
confirm  to  the  Exchange  certain 
information  with  regard  to  the  debt 
securities  which  are  the  subject  of  the 
listing  application.  The  appointment  of 
the  trustee  is  confirmed  in  the  revised 
Opinion  of  Counsel.  The  other  items  are 
contained  in  the  indenture,  which 
continues  to  be  a  supporting  document. 
Therefore,  the  Trustee's  Certificate  is 
redundant  and  should  no  longer  be 
required  with  respect  to  the  subsequent 
listing  review  process.  It  will,  however. 


remain  as  a  required  document  for  an 
original  listing  application. 

(vi)  A  Certificate  of  Registrar  (para. 
703.01(C).  703.05(G),  703.10(B),  and 
703.13(C))  confirms  the  number  of  shares 
registered  as  of  or  about  the  date  of  the 
listing  application.  It  is  being  deleted 
since  securities  are  authorized  for  listing 
"*  *  *  upon  official  notice  of  issuance 
•  *  *."  (See  Para.  703.01(A)).  Such 
notice  of  issuance  is  received  from  the 
transfer  agent  in  accordance  with 
procedures  set  forth  in  the  NYSE  Listed 
Company  Manual. 

d.  Deleting  certain  documentation  and 
procedures  which  are  unnecessary  to 
the  exchange's  qualitativis  review 
process,  (i)  Pooling  of  Interest  Opinion 
Letters  (para.  703.01(C),  703.08(H),  and 
907.00)  are  being  eliminated  since 
information  contained  therein  is  no 
longer  deemed  necessary  to  the 
Exchange's  qualitative  review.  The 
requirement  to  provide  these  letters  is 
mandated  by  the  accounting  profession 
and  is  not  a  necessary  condition  to  any 
Exchange  action. 

(ii)  As  long  as  a  company  remains  at 
or  above  the  Exchange's  continued 
listing  standards,  theExchange  has 
determined  that  it  is  no  longer  necessary 
to  scrutinize  a  stock  split  of  a  security 
which  may  result  in  an  abnormally  low 
price  range,  or  of  a  security  already 
selling  in  a  low  price  range  (Para. 
703.02(A)). 

(iii)  The  Exchange  no  longer  considers 
relevant  whether  or  not  a  finder's  fee  is 
paid  in  connection  with  a  merger, 
acquisition  or  other  business 
combination  by  a  listed  company  (Para. 
703.08(E)).  The  Exchange's  shareholder 
approval  policy,  modified  in  July  1989. 
considers  dilution  only  in  terms  of 
shares  or  voting  power  therefore,  any 
other  consideration  paid  in  such  a 
transaction  is  not  a  factor  in  determining 
whether  or  not  shareholder  approval  of 
such  transaction  is  required. 

e.  Revise  certain  paragraphs  in  a 
manner  consistent  with  prior  rule 
changes  approved  by  the  SEC.  Certain 
paragraphs  of  the  Listed  Company 
Manual  reiterate  practically  verbatim 
policies  of  the  Exchange.  When  these 
policies  are  modified  it  becomes 
necessary  to  make  the  appropriate  edits 
wherever  the  policy  is  stated.  The 
Exchange  proposes,  where  these  policies 
are  reiterated,  to  furnish  a  simple  cross- 
reference  to  the  paragraph  or  section  of 
the  Listed  Company  Manual  which 
contains  the  current  policy.  For 
example,  the  threshold  requirement  for 
obtaining  shareholder  approval,  under 
certain  conditions,  was  raised  to  20% 
from  1&5%.  In  as  much  as  this 
requirement  is  discussed  at  various 
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points,  it  is  easier  to  refer  to  Paragraph 
312.00,  rather  than  to  repeat  the  poUcy 
as  modified. 

f.  Expanded  legal  opinion.  The 
Opinion  of  Counsel,  which  is  part  of  the 
Exchange's  qualitative  review,  is  being 
expanded  to  verify  that  necessary 
approvals,  traditionally  embodied  on 
other  dociunents,  have  been  obtained. 
The  opinion  will  be  expanded  to 
include:  (a]  The  authorization  of 
"listing"  of  securities  by  the  Board  of 
Directors;  (b)  the  authorization  by 
stockholders  (in  the  manner  prescribed 
by  Exchange  policy  or  corporate 
procedure]  of  the  issuance  of  the 
securities;  and  (c)  the  authorization  by 
the  Board  of  Directors  of  the 
appointment  of  transfer  agent,  registrar, 
or  trustee. 

[2)  Statutory  Basis    . 

The  statutory  bases  for  the  proposed 
rule  change  is  section  6(b](5]  of  the  Act 
which,  among  other  thiiigs,  requires 
Exchange  rules  to  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.      i\ 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  formally 
solicited  nor  does  it  intend  to  solicit 
comments  regarding  these  proposed  nile 
changes.  The  Exchange  has  not  received 
any  unsolicited  written  comments  from 
members  or  other  interested  parties 
regarding  these  rule  changes. 
Nevertheless,  listing  companies  have 
informally  observed  from  time  to  time 
that  the  subsequent  listing  application 
process  should  be  simplified. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Uming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  tne  Conunission  may  designate  up  to 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii]  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  conceming  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  &om  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubHc  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-81-43  and  should  be  submitted  by 
February  4. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maigarat  H.  McFariand. 
Deputy  Secretary.  ' 

[FR  Doc.  92-923  Filed  1-13-92;  8:45  am] 
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[rMMM  Na  34-30159;  HI*  Na  SR-NYSE- 
91-32] 

Self-Regulatory  Organization*;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Propoaed 
Rule  Change  by  ttw  New  York  Stock 
Exchange,  Inc.,  Relating  to  the  Usting 
of  Long-Tenn  index  Optiona 

January  7, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  September  14, 1991,  the 
New  York  Stock  Exchange,  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission  ("SEC"  or 
"Conunission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  ID 


below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Conunission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oiganixation's 
Statement  of  ttie  Temw  of  Subetance  of 
the  Propoeed  Ride  Change 

The  NYSE  seeks  authorization  (i)  to 
list,  with  respect  to  any  class  of  index 
options,  series  of  options  expiring  up  to 
36  months  after  they  are  listed  ("long- 
term  series")  and  (ii)  to  list  long-term 
options  on  reduced  value  indexes. 
Pursuant  to  this  proposed  authority-  the 
Exchange  specifically  intends  to  list 
long-term  options  on  the  NYSE 
Composite  Index  ("NYA")  and  on  a  new 
reduced  value  index  that  will  be 
computed  at  one-tenth  the  value  of  the  - 
NYA  Index  ("NYA  Reduced  Value 
Index").  To  accommodate  the  trading  of 
long-term  index  options,  the  NYSE 
proposes  to  amend  its  strike  price 
interval,  bid/ask  differential  and  price 
continuity  rules  to  provide  that  they  will 
not  apply  to  long-term  Index  options 
until  their  time  to  expiration  is  less  than 
twelve  months:  The  proposed  long-term 
index  options  will  expire  within  one. 
two  or  three  years  of  their  initial  listing, 
and  the  NYSE  will  retain  the  right  to  list 
options  with  intervening  expirations  at 
six-month  intervals  [e.g..  iVi  years  and 
2V4  years).  To  accommodate  the  trading 
of  reduced  value  index  options,  the 
NYSE  proposes  to  amend  its  rules  to 
allow  strike  price  interrvals  of  $2.50. 
rather  than  ^.00.  for  the  reduced  value 
index  options,  and  to  provide  that 
positions  in  full  value  index  options  will 
be  aggregated  with  positions  in 
corresponding  reduced  value  index 
options  to  determine  compliance  with 
position  and  exercise  limits.  The  text  of 
the  proposed  rule  change  is  available  at 
the  office  of  the  Secretary.  NYSE  and  at 
the  Commission.* 


•  On  December  11. 1991.  the  fJYSE  amended  lU 
proposal  to  provide  that  (i)  the  Exchange  will  list 
only  six  additional  expiration  months  in  long-term 
index  options;  (ii)  the  strike  price  interval  rules  set 
forth  in  Exchange  Rule  703,  Supplementary  Material 
.30(b)  Will  not  apply  to  long-term  index  options 
until  their  time  to  expiration  is  less  than  12  months; 
(iii)  the  position  and  exercise  limits  for  reduced 
value  broad  index  group  options  will  be  450.000 
contracts  on  the  same  side  of  the  market  covering 
the  same  underlying  stock  index  group.no  more  than 
250,000  of  which  may  be  in  the  series  having  the 
nearest  expiration  date;  and  (iv)  reduced  value 
options  on  broad  index  stock  grcupus  will  be 
considerdd  Mo  of  a  ful  value  contract  for  position 
and  exercise  limit  purposes.  See  File  No  SR-NYSE- 
91-32.  Amendment  No.  1. 
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(I.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  mle  change.  The  text  of 
these  statements  may  be  examined  at 
(he  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(Af  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(i)  Purpose.  The  NYSE  seeks 
authorization  (i)  to  list,  with  respect  to 
any  class  of  index  options,  series  of 
options  expiring  up  to  36  months  after 
they  are  listed  ("long-term  series")  and 
(ii)  to  list  long-term  options  on  reduced 
value  indexes.  Pursuant  to  this  proposed 
authority,  the  Exchange  specifically 
mtends  initially  to  list  long-term  options 
on  the  NYA  Index  and  the  NYA 
Reduced  Value  Index.' 

The  proposed  long-term  index  options 
will  expire  within  one,  two  or  three 
years  of  their  initial  listing,  and  the 
NYSE  will  retain  the  right  to  list  options 
with  intervening  expirations  at  six- 
month  intervals  (e.g..  1V4  years  and  2Vi 
years). 

The  Exchange  proposes  to  add 
Supplementary  Material  .20(a)(ii)  to 
Exchange  Rule  703,  which  will  provide 
that  the  strike  price  interval,  bid/ask 
differential  and  price  continuity  rules  set 
forth,  respectively,  in  Exchange  Rule 
703.  Supplementary  Material  .30(b), 
entitled  "Series  of  Options  Open  for 
Trading,  Exchange  Rule  758(b)(i)(C), 
entitled  "Competitive  Options  Traders" 
("COTs").  and  Exchange  Rule  750(e)(i), 
entitled  "Rules  of  General 
Applicability,"  will  not  apply  to  long- 
term  index  options  until  their  time  to 
expiration  is  less  than  twelve  months.^ 


'  The  NYSE  will  use  the  following  procedure  in 
rounding  the  reduced  value  index:  the  Exchange  will 
divide  the  calculated  value  of  the  full  value  NYA 
Index  by  10  and  round  the  resulting  quotient  to  the 
nearest  one-hundredth.  The  digits  one  through  four 
will  be  rounded  down  to  the  nearest  number  and 
the  digits  Tive  through  nine  will  be  rounded  up  to  the 
next  number. 

'  Specialists  will  l>e  relieved  of  their  obligations 
with  respect  to  minimum  bid/ask  differentials  by 
virtue  of  NYSE  Rule  7S0(e)(i)'s  incorporation  of  tne 
minimum  bid/ask  differentials  specified  in  NYSE 
Rule  7sa(b)li|(C)(l),  as  amended  by  the  proposal. 


However,  the  Exchange's  general  rules 
obligating  options  specialists  and  COTs 
to  maintain  fair  and  orderly  markets 
(Exchange  Rules  750(b)  and  758(b)(i)(B)) 
will  continue  to  apply.  Accordingly,  the 
NYSE  believes  that  the  waiver  of  the 
bid/ask  differential  and  price  continuity 
rules  will  not  impede  the  Exchange's 
ability  to  make  a  finding  of  inadequate 
market-maker  performance  should  a 
specialist  and/or  a  COT  enter  into 
transactions  or  make  bids  or  offers  in 
long-term  stock  index  option  series  that 
are  inconsistent  with  the  maintenance  of 
a  fair  and  orderly  market.  In  addition. 
the^NYSE  will  closely  monitor  the 
trading  in  long-term  index  options  to 
gain  experience  with  them  and,  after 
one  year,  will  reexamine  the 
applicability  of  the  strike  price  interval, 
price  continuity,  and  bid/ask  differential 
rules  to  long-term  index  options.* 

Long-term  options  on  reduced  value 
indexes  will  trade  independent  of  and  in 
addition  to  options  on  the  corresponding 
full  value  index  traded  on  the  NYSE. 
Long-term  options  on  reduced  value 
indexes  will  be  subject  to  the  same  rules 
that  govern  the  trading  of  NYSE-listed 
options  on  stock  index  groups,  including 
sales  practice  rules,  margin 
requirements,  and  floor  trading 
procedures,  except  that  the  Exchange 
proposes  to  amend  Exchange  Rule  703, 
Supplementary  Material  .30(d)  to  allow 
strike  price  intervals  of  $2.50,  rather 
than  $5.00,  for  reduced  value  index 
options.  Other  than  the  reduced  value 
and  strike  price  intervals,  all  other 
specifications  and  calculations  for  a 
reduced  value  index  remain  the  same  as 
for  the  corresponding  full  value  index.  In 
addition,  under  the  proposal,  positions 
in  full  value  index  options  must  be 
aggregated  with  positions  in 
corresponding  reduced  value  index 
options  for  purposes  of  determining 
adherence  to  position  and  exercise 
limits.*  Finally,  as  in  the  case  of  all 
other  indexes,  the  NYSE  will 
continuously  calculate  and  disseminate 
the  underlying  value  of  a  reduced  value 
index  in  addition  to  the  value  of  the 
corresponding  full  value  index. 

The  NYSE  proposes  to  retain 
flexibility  in  die  listing  of  new  strike 
prices  for  long-term  options  on  reduced 
value  indexes.  Initially,  the  NYSE 
intends  to  list  such  strike  prices  near  or 
bracketing  the  then  current  reduced 
index  value.  The  NYSE  proposes  to  add 


*  See  Amendment  No.  1,  supra  note  1. 

'  For  example,  l>ecause  one  full  value  NYA  Index 
contract  Is  equivalent  to  ten  NYA  Reduced  Value 
Index  contracts,  each  NYA  Reduced  Value  Index 
contract  will  be  considered  l/lOth  of  a  NYA 
contract  when  NYA  and  NYA  Reduced  Value  Index 
contracts  are  aggregated  for  position  and  exercise 
limit  purposes. 


additional  strike  prices  for  long-term 
reduced  value  stock  index  options  only 
when  the  relevant  index  (and  thus  the 
overall  market)  makes  significant  moves 
of  approximately  10  to  15  percent,  but  a 
new  expiration  month  will  not  be  added 
more  than  every  six  months.  The 
Exchange  believes  that  this  procedure 
should  result  in  the  listing  of  only  a 
limited  number  of  series  for  any 
expiration,  thereby  eliminating  the 
confusion  that  might  otherwise  result 
from  a  myriad  of  strike  prices  and 
expirations.  The  NYSE  also  expects  to 
act  conservatively  in  adding  new  strike 
prices  for  long-term  options  on  its  full 
value  indexes. 

The  NYSE  believes  that  reduced  value 
indexes,  coupled  with  the  Exchange's 
strike  price  policy  for  reduced  value 
index  options,  will  serve  the  needs  of 
retail  investors  by  providing  them  with 
the  opportunity  to  use  long-term  options 
to  protect  their  portfolios  from  long-term 
market  moves  at  a  reduced  cost  and  by 
providing  them  with  a  medium-term 
investment  in  a  security  that  tracks 
market-wide  price  movements.  The 
NYSE  notes  that  such  a  result  could  not 
be  achieved  by  using  full  value  index 
options  without  the  listing  of  strike 
prices  so  deeply  out-of-the  money  and 
away  from  the  current  value  of  the 
index  as  to  oi^er  investors  limited  ability 
to  participate  in  the  market  or  protect 
their  portfolios. 

In  addition,  the  NYSE  believes  that 
the  proposal  responds  to  the  needs  of 
portfolio  managers  and  institutional 
customers  by  providing  them  with  a 
means  to  protect  their  positions  from 
long-term  market  moves.  Currently, 
institutional  investors  can  insure'  their 
portfolios  with  either  futures  positions 
or  off-exchange  customized  options.  The 
proposed  rule  change  will  provide 
institutional  investors  with  the 
additional  alternative  of  hedging 
portfolio  risks  through  the  use  of 
standardized  options  that  have  the 
benefit  of  being  issued  and  cleared  by 
the  Options  Clearing  Corporation  and 
traded  in  a  centralized,  regulated 
secondary  market  on  the  NYSE.  The 
NYSE  also  believes  that  the  proposed 
rule  change  will  add  liquidity  to  the 
market  by  allowing  institutional 
investors  to  hedge  the  risks  of  their 
stock  portfolios  over  a  longer  period  of 
time  and  with  a  known  and  limited  cost. 

(ii)  Basis.  The  NYSE  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and,  in 
particular,  furthers  the  objectives  of 
section  6(b)(5)  because  the  proposal 
promotes  just  and  equitable  principles 
of  trade,  facilitates  transactions  in 
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securities,  and  protects  investors  and 
the  public  interest 

IB)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  believes  that  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  NYSE  has  not  solicited,  and  does 
not  intend  lo  solicit,  comments  on  the 
proposed  rule  change.  The  NYSE  has  not 
received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties.  . 

III.  Date  of  Effectiveness  of  th^ 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  NYSE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2]  of  the  Act  because  the 
proposal  is  based  in  substance  on  the 
existing  rules  of  other  options 
exchanges.*  ' 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
-applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b][5).''  First, 
the  Commission  believes  that  the 
proposal  to  list  long-term  index  options 
that  expire  up  to  36  months  from  the 
date  of  issuance  is  Jesigned  to  provide 
investors  w<th  additional  means  to 


*  See  e^..  aecuritiM  Exdkange  Act  Release  So*. 
2S041  (October  18, 1987),  52  FR  40008  (October  28, 
1987)  (order  approving  SR-Amex-e7-22,  providing 
for  the  trading  of  long-term  i-dex  optioni  on  the 
American  Stodt  Exchange  ('  .\mex"));  24853  (Augoat 
27. 1987),  52  FR  33486  (September  3. 1987)  (order 
approving  SR-CBOE-87  24,  providing  for  the 
trading  of  iong-term  inaex  and  equity  options  on  the 
Chicago  Board  Options  Exchange  ("CBOF;')):  and 
28588  (October  j1.  1980).  55  FR  48882  (order 
approving  SR-PSE-90-35,  providing  for  the  listing  of 
long-term  index  and  equity  options  on  the  Pacific 
Stock  Exchange  ("PSE"))  (collectively  termed 
"Long  Term  Stock  index  Options  Approval 
Orders").  See  also  Securities  Exchange  Act  Release 
Nos.  28813  (November  14, 1990).  55  FR  48307  (order 
approving  SR-Amex-90-14.  providing  for  trading  of 
reduced  value  Major  Market  Index  ( "XMI") 
options);  28886  (December  10, 1990).  55  FK  51517 
(order  approving  SR-CBOB-90-30.  providing  for 
listing  of  long-term  options  on  reduced  value 
Standard  a  Poor's  100  and  500  Stock  Indexes 
("OEX"  and   SPX ".  respectively));  and  29348  (June 
19. 1991),  56  FR  29508  (order  approving  SR-PHLX- 
91-02.  providing  for  Usting  of  reduced  value  long- 
term  options  on  the  Value  line  Index]  (together,  the 
"Reduced  Value  Stock  Index  Options  Approval 
Oracff"). 

'  IS  U,&C  7Bf(bXS)  (1982). 
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hedge  equity  portfolios  from  long-term 
market  risk,  thereby  facilitating 
transactions  in  options  and  contributing 
to  the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly 
markets. 

Currently,  investors  use  index  options 
to,  among  other  things,  hedge  the  risks 
associated  with  holding  diversified 
equity  portfolios.  The  Commission 
believes  that  the  Exchange's  proposal  to 
provide  long-term  index  options,  which 
will  allow  investors  to  lock  in  their 
hedges  for  up  to  three  years,  will  permit 
investors  to  better  protect  their 
portfolios  from  adverse  market  moves. 
Further,  the  Commission  believes  that 
long-term  options  will  allow  this 
protection  to  be  provided  at  a  known 
and  limited  cost.  Finally,  the  proposal 
will  provide  investors  with  an 
alternative  to  hedging  portfolios  with 
off-exchange  customized  derivative 
instruments,  or  short-term,  non- 
extended  exchange-traded  index 
options.  Accordingly,  the  Commission 
believes  that  the  proposal  to  list  long- 
term  index  options  will  better  serve  the 
long-term  hedging  needs  of  investors. 

The  Commission  notes  that  the 
Exchange's  strike  price  interval,  bid/ask 
differential,  and  price  continuity  rules 
will  not  apply  to  such  long-term  option 
series  tmtil  their  time  to  expiration  is 
less  than  12  months.  This  approach  is 
consistent  with  the  approach  taken  by 
the  Amex,  CBOE,  and  PSE  »  because  of 
the  lack  of  historical  pricing  data  for 
long-term  options.  Strike  price  interval 
requirements  and  bid/ask  differential 
and  price  continuity  rules  currently 
applicable  to  index  options  are  based  on 
options  that  expire  12  months  from  the 
time  they  begin  trading.  Therefore,  there 
currently  is  no  basis  for  establishing 
reasonable  prices  for  long-term  index 
options  that  will  expire  more  than  12 
months  from  the  time  they  begin  trading. 

The  Commission  notes  that  although 
specific  strike  price  interval,  bid/ask 
differential  and  price  continuity  rules 
will  not  apply  to  long-term  index  options 
that  have  over  12  months  to  expiration, 
the  NYSE's  general  rules  obligating 
COTs  and  options  specialists  to 
maintain  fair  and  orderly  markets 
(Exchange  Rules  750(b]  and  758(b)(i)(B)) 
will  continue  to  apply.  The  Commission 
believes  that  the  requirements  of  these 
rules  are  broad  enough,  even  in  the 
absence  of  bid/ask  differential  and 
continuity  requirements,  to  provide  the 
Exchange  with  the  authority  to  make  a 
finding  of  inadequate  specialist  or  COT 
performance  should  these  specialists  or 


*  See  Long-Temi  Optiooa  Approval  Onlera,  tupn 
notes. 


COTs  enter  into  transactions  or  make 
bids  or  offers  (or  fail  to  do  so]  in  long-, 
term  options  that  are  inconsistent  with 
their  obligations  as  market  makers. 
Finally,  the  Commission  notes  that  the 
strike  price  interval,  bid/ask  differential 
and  continuity  rules  will  apply  to  long- 
term  stock  index  options  series  that 
expire  in  less  than  12  months.  In 
addition,  the  NYSE  has  stated  that  it 
will  monitor  the  trading  in  long-term 
index  options  closely  to  gain  experience 
with  regard  to  these  options,  and  that  it 
will  reexamine  the  applicability  of  these 
rules  to  the  long-term  options  in  one 
year's  time." 

Second,  the  Commission  believes  that 
the  NYSE's  proposal  to  list  reduced 
value  NYA  Index  options,  computed  at 
one-tenth  of  the  value  of  the  NYA,  will 
facilitate  transactions  in  options  by 
providing  investors  with  additional 
means  to  hedge  their  equity  portfolios 
against  long-term  market  risk.*" 
Specifically,  the  reduced  value  of  the 
NYA  Index  likely  will  result  in  options 
premiums  that  are  more  affordable  to 
retail  investors.'*  Thus,  the  options  on 
reduced  value  indexes  will  serve  the 
needs  of  retail  investors  by  providing 
them  with  long-term  options  to  protect 
their  portfolios  from  long-term  market 
moves  at  a  reduced  cost. 

The  Commission  also  believes  that 
trading  in  Reduced  Value  NYA  options 
will  not  have  an  adverse  market  impact 
or  be  susceptible  to  manipulation. 
Previously,  the  Commission  has 
determined  that  the  NYA  Index  is  a 
broad-based  index."  The  Commission 
does  not  believe  that  merely  changing 
the  Index  by  dividing  its  value  by  10  will 
change  this  determination.  The  NYA 
Reduced  Value  Index  will  contain  the 
same  stocks  with  the  same  weightings 
as  the  full  value  NYA  Index  and  will  be 
calculated  in  the  same  maimer  as  that 
index  (with  the  exception  of  being  1/ 
10th  its  value).  In  addition,  the 
Commission  believes  that  any  potential 


*  See  2AmendiDent  No.  1.  supra  note  1. 

•0  Pursuant  lo  section  8(b)(5)  of  the  Act,  the 
CommissioD  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  a  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  with 
respect  lo  a  product  that  served  no  hedging  or  other 
economic  function  because  any  benefits  that  might 
be  derived  by  market  participants  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 

■  ■  The  Commission  notes  that  the  NYSE  mutt 
submit  propoaals  to  list  reduced  value  stock  index 
options  on  indexes  other  than  the  NYA  to  the 
Commisaimi  aa  proposed  rule  changes  pursuant  lo 
section  19(bMl)  of  the  Act 

■*  See  Securiliea  Exchange  Act  Release  No.  19284 
(November  22. 1982).  47  FR  53061  (order  approving 
File  No.  SR-NY8B-a2-2).     ^ 
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manipulation  concerns  raised  by  options 
on  r«luced  value  indexes  are  minimized 
by  the  fact  that  positions  in  these 
options  will  be  aggregated  with 
positions  in  options  on  the 
corresponding  full  value  indexes  for 
position  and  exercise  limit  purposes.*^ 
Moreover,  the  Commission  notes  that 
the  Exchange  will  use  the  same 
surveillance  procedures  for  both  full 
value  and  Reduced  Value  NYA  Index 
options.  Finally,  the  Commission 
believes  that  reducing  the  strike  price 
interval  for  reduced  value  index  options 
is  reasonable  given  the  level  of  these 
reduced  value  indexes  and  the  fact  that 
any  changes  in  value  pf  the  reduced 
value  indexes  will  occur  at  a  rate  which 
is  1/lOth  of  the  rate  at  which  the 
indexes  on  which  they  are  based  will 
change. 

The  Commission  finds  good  cause  for 
approving  the  jwoposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  because  the  NYSE's 
proposal  is  identical  to  proposals  by  the 
Amex.  CBOE.  PHLX  and  PSE  to  trade 
long-term  index  options,  which  the 
Commission  has  already  approved.'*  In 
addition,  the  NYSE's  proposal  to  list 
long-term  index  options  on  reduced 
value  indexes  is  identical  ta  the  Amex's 
proposal  to  trade  options  on  a  reduced 
value  XMI,  the  CBOE's  proposal  to  trade 
reduced  value  SPX  and  OEX  options, 
and  the  PHLX's  proposal  to  list  options 
on  a  reduced  value  Value  Line  Index." 
These  proposals  were  subject  to  the  full 
notice  and  comment  period  and  the 
Commission  did  not  receive  any 
comments  on  them.  Accordingly,  since 
the  Commission  does  not  find  any 
different  regulatory  issues  arising  out  of 
the  NYSE's  proposal,  the  Commission 
believes  it  is  appropriate  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis  in  order  to  fadlitate  competition 
among  the  exchanges  for  product 
services,  which,  in  turn,  should  benefit 
public  investors.  The  Commission 
believes,  therefore,  that  granting 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act 

rv.  Sofidlatioa  of  CommMito 

Interested  persons  are  invited  to 
submit  written  data,  viewrs  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


"  5lw  si/pnr  note  & 

■*  See  Long-Tenn  Option  Apprerai  Ordm  Mid 
Reducxd  Vahw  S»mA  fadm  Opttem  Appravat 
Orden.  M^raBott^ 

»  5w  RwlBoea  Vai«e  Stodi  bMiM  Op&« 
Approval  Orden.  fupra  note  A 


Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20548.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rde  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  win  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  4, 1992. 

//  Is  Therefore  Ordered.  Pursuant  to 
secUon  19(b)(2)  of  the  Act'"  that  the 
proposed  rule  change  (SR-NYSE-91-32) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFerlaiid. 
Deputy  Secretary.   . 
[PR  Doc.  92-^26  Filed  1-13-02;  8:45  am] 

BHiJNG  COK  tSIS-OI-ll 


DEPARTMENT  OF  STATE 
Office  of  the  Secretary 

(PuMte  Itoboe  1S41] 

Delegation  of  Anltwrtty  No.  192  Under 
Secretary  for  ManagemeiTt 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  State,  including  the 
authority  of  section  4  of  the  Act  of  May 
16. 1940  (22  use  2658).  I  hereby  delegate 
the  waiver  and  certification  function 
vested  in  the  Secretary  of  State  by 
section  502  of  the  Departments  of 
Commerce,  Justice,  and  State,  and  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1992 
(Pub.  L  102-140)  to  the  Under  Secretary 
for  Management 

Notwithstanding  this  delegation  of 
authority,  the  Secretary  of  State  or  the 
Deputy  Secretary  of  State  may  exercise 
the  function  herem  delegated. 


Dated:  December  10. 1901 
lauMf  A.  Bakar.  IIL 

Secretary  of  State. 

[PR  Doc.  92-910  Filed  1-13-80;  B:46  ami 

MLUNQ  COOC  4710-IO-M 


IPiiMleNettea1S4«] 

Pubnc  Information  Collection 
Requirentent  Submitted  to  0MB  tor 


aqency:  Department  of  State. 

action:  The  Department  of  Staie  hat 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  44 
U.S.C.  chapter  35. 

summary:  Section  101(a)(27)(D)  of  the 
Immigration  and  Nationality  Act.  8 
U.S.C.  1101{a)(27)(d),  provides  for  the 
granting  of  special  immigrant  status  for 
a  person  (and  accompanying  spouse  and 
children)  who  is  an  employee  or  an 
honorably  retired  former  employee  of 
the  United  States  Government  abroad, 
and  who  has  performed  faithful  service 
for  a  total  of  fifteen  years  or  more. 
contingent  upon  a  recommendation  by 
the  principal  officer  of  the  Foreign 
Service  establishment  and  approval  by    . 
the  Secretary  of  State  after  finding  that 
it  is  in  the  national  interest  to  grant  such 
status.  The  following  summarizes  the 
information  collection  proposal 
submited  to  OMB: 

Type  of  request — New. 

Originating  office — Bureau  of  Consular 
Affairs. 

Title  of  information  collection— Petition  to 
Classify  Special  Immigrant  Under  INA 
203(b)(4)  88  an  Employee  or  Former 
Employee  of  the  U.S.  Government  Abroad. 

Frequency— One-time  filing. 

Form  Na— DS-IBM. 

Respondents — Alien  Employeea  and  Fonn«r 
Employees  of  the  U.S.  Government  Abroad. 

Estimated  number  of  respondent* — 500. 

Average  hoars  per  response — 30  minutes. 

Total  estiotated  burden  hours— 2Sa 

Section  3504(h)  of  Public  Law  96-511 
does  not  apply. 

AOpmONAL  MFORMATION  Oil 
CO—CMTI.  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  from  Gail  J.  Cook.  (202)  647- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Lin  Liu.  (202)  385- 
734a 


Dated:  Dacanbcr  28,  uet 


\ 


••  U  U.S.C  78^b)(2)  (m2V 
>«  17  CFR  2l)a30-3(a)C12)  (IMX 


ShaldoB  I.  Ktys, 

Aasislanl  Secretary  for  Diplomatic  Security. 

(FR  Doc.  92-823  Filed  \-^-9t  8:46  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Applications  of  International  Cargo 
Xpresa,  Inc^  for  Certificate  Auttrarity 
Under  Subpart  Q 

AQENCY:  Department  of  Transportation. 
action:  Notice  of  Order  to  Show  Cause, 
(Order  92-1-9)  Dockets  47749  and  47750. 

SUHMARy:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  orders  Ending  International  Cargo 
Xpress,  Inc.,  fit  and  awarding  it 
certificates  of  public  convenience  and 
necessity  to  engage  in  interstate, 
overseas,  and  foreign  charter  air 
transportation  of  persons  and  property. 
DATES:  Persons  wishing  to  flle 
objections  should  do  so  no  later  than 
January  16, 1992. 

ADOKESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
47749  and  47750  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street.  SW.. 
Washington,  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Kathy  Lusby  Cooperstein,  Air 
Carrier  Fitness  Division  (P-56,  Room 
6401),  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington,  DC  20590,  (202)  366-2337. 

Dated:  January  a  1992. 
feffrey  N.  Shane, 

Assistant  Secretary  far  Policy  and 
International  Affairs. 
[FR  Doc.  92-900  Filed  1-13-92:  8:45  amj 
MLUNG  COOE  4>10-U-M 


Federal  Highway  Administration 

Environmental  Impact  Statement, 
Brown  County,  Wl 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent     I 

summary:  The  FHWA  is  issuing  this 
notice  to  adviser  that  an  environmental 
impact  statement  will  be  prepared  for  a 
proposed  highway  improvement  project 
in  Brown  County,  Wisconsin. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jaclyn  Lawton,  Environmental 
Coordinator,  Federal  Highway 
Administration,  4502  Vernon  Boulveard, 
Wisconsin.  Wisconsin  53705-4905: 
Telephone  (608)  264-5967. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation  (WISDOT),  is  currently 


preparing  an  environmental  impact 
statement  for  the  construction  of  a  four- 
lane  facility  for  Highway  57.  The  project 
begins  at  the  interestion  with  Highway 
54  easterly  of  Green  Bay  and  extends  of 
Highway  "A"  northerly  of  Dyckesville. 
The  project  is  located  in  the 
northeasterly  section  of  Brown  County. 
The  proposed  project  would  consist  of 
adding  two  lanes  to  the  existing  facility, 
fcui-  lanes  on  new  location  or  a 
combination  of  add  lanes  and  new 
location.  The  project  would  serve  to 
reduce  heavy  congestion  and  the 
accident  potential  along  the  existing 
route.  Planning,  environmental  and 
engineering  studies  are  underway  to 
develop  transportation  alternatives.  The 
EIS  will  assess  the  need,  location,  and 
environmental  impacts  of  alternatives 
including:  (1)  No  Build— This  alternative 
assumes  the  continued  use  of  existing 
facilities  with  the  maintenance 
necessary  to  ensure  their  use;  (2) 
Upgrade  the  Existing  Facility — This 
alternative  would  improve  the  safety 
and  traffic  handling  capability  of  the 
existing  route;  and  (3)  Construction  of 
Add  Lanes  and/or  on  New  Alignment — 
This  alternative  would  involve 
construction  of  two  new  lanes  adjacent 
to  the  existing  facility,  constructing  four 
lanes  on  new  location,  or  a  combination 
of  add  lanes  and  new  location. 

Coordination  ft  Scoping  Process 

Coordination  activities  have  begun^ 
Scoping  meetings  have  been  and  will  be 
held  on  an  individual  and/or  group 
meeting  basis.  Agency  coordination  will 
be  accompolished  during  these 
meetings.  Questions  and  comments  from 
individuals  and  agencies  concerning  this 
proposed  action  and  the  environmental 
impact  statement  should  be  directed  to 
the  FHWA  at  the  address  provided. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning,  and  Coordination.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  December  31, 1991. 
Roliert  W.  Cooper. 

District  Engineer,  Madison,  Wisconsin. 
(PR  Doc.  92-716  Filed  1-13-92;  8:45  am] 
BHxma  cooc  4«io-2a-« 


Environmental  Impact  Statement, 
Oconto  County,  Wisconsin 

agency:  Federal  Highway 
Administration  (FHWA),  DOT, 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  that  an  environmental 


impact  statement  will  be  prepared  for  a 
proposed  highway  improvement  project 
in  Oconto  County,  Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Jaclyii  Lawton.  Environmental 
Coordinator.  Federal  Highway 
Administration  4502  Vernon  Boulevard. 
Madison.  Wisconsin  53705-4905; 
telephone  (608)  264-5967. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation  (WlsDOT).  is  currently 
preparing  an  environmental  impact 
statement  for  the  construction  of  a  four- 
lane  facility  for  Highway  141.  The 
project  begins  at  the  intersection  with 
County  Highway  "E"  near  Abrams  and 
extends  north  to  McCarthy  Road  north 
of  Stiles.  The  project  is  located  in  the 
central  section  of  Oconto  County.  The 
proposed  project  would  consist  of 
adding  two  lanes  to  the  existing  facility, 
four  lanes  on  new  location,  or  a 
combination  of  add  lanes  and  new 
location.  The  project  would  serve  to 
reduce  heavy  congestion  and  the 
accident  potential  along  the  existing 
route. 

Planning,  environmental,  and 
engineering  studies  are  underway  to 
develop  transportation  alternatives.  The 
EIS  will  assess  the  need,  location,  and 
enviommental  impacts  of  alternatives 
inluding:  (1)  No  Build— This  alternative, 
assumes  the  continued  use  of  existing 
facilities  with  the  maintenance 
necessary  to  ensure  their  use;  (2) 
Upgrade  the  Existing  Facility— This 
alternative  would  improve  the  safety 
and  traffic-handling  capability  of  the 
existing  route;  and  (3)  Construction  of 
Add  Lanes  and/or  New  Alignment —     - 
This  alternative  would  involve 
construction  of  two  new  lanes  ;adjacent 
to  the  existing  facility,  constructing  four 
lanes  on  new  location,  or  a  combination 
of  add  lanes  and  new  location. 

Coordination  and  Scoping  Process 

Coordination  activities  have  begun. 
Scoping  meetings  have  been  and  will  be 
held  on  an  individual  and/or  group 
meeting  basis.  Agency  coordination  will 
be  accomplished  during  these  meetings. 
Questions  and  comments  from 
individuals  and  agencies  concerning  this 
proposed  action  and  the  environmental 
impact  statement  should  be  directed  to    . 
the  FHWA  at  the  address  provided. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Coordination.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 


Issued  on:  I 
RabwtW.Co 

District  Engin 
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Issued  on:  December  31, 1991. 

District  Engineer.  Madison,  Wisconsin. 
tFR  Doc.  92-n5  Filed  1-13-62: 8:45  am] 
MUMQ  COK  Mie-O-M 


National  Highway  Traffle  Safety 
Administration 

[DoctMtNa»1-6t;No.2i 

General  Motors  Corp.;  Grant  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

This  notice  grants  the  petition  by 
General  Motors  Corporation  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Highway  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on  the 
basis  that  its  noncompliance  with  Motor 
Vehicle  Safety  Standard  No.  106  is     . 
inconsequential  as  it  relates  to  motor 
vehicle  safety.  , 

Notice  of  receipt  of  the  petition  was 
published  on  November  29, 1991,  and  an 
opportunity  afforded  for  comment  (56  FR 
61080). 

Based  on  information  provided  by  the 
Weatherhead  Division  of  Dana 
Corporation,  GM  determined  that 
certain  air  brake  hoses  installed  in 
approximately  1,669  model  year  1988 
through  1990  GM  school  bus  chassis  and 
medium  duty  trucks  failed  to  meet  the 
adhesion  requirements  of  S7.3.7  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  106.  "Brake  Hoses."  Section  S7.3.7 
requires  that,  except  for  hose  reinforced 
by  wire,  an  air  brake  hose  shall 
withstand  a  tensile  force  of  8  pounds  per 
inch  of  length  before  separation  of 
adjacent  layers.  GM  supported  its 
petition  with  the  following  information: 

1.  Eadi  of  the  applications  of  the 
subject  hoses  in  GM  vehicles  is  a 
pressure  application,  not  a  vacuum 
application.  Thus,  the  inner  hose  layer 
would  not  collapse  even  if  the  layers 
were  to  delaminate  such  that  air  could 
enter  between  the  layers  of  the  hoses. 

2.  The  hose  material  was  assembled 
into  hose  assemblies  for  all  applications 
in  GM  vehicles.  Thus,  each  end  of  the 
hose  has  an  end  fitting  assembled  to  the 
hose  by  a  crimping  process.  There  are 
two  important  aspects  of  the  assembly. 
First,  the  end  fittings  have  the  effect  of 
capturing  the  hose  material,  such  that 
the  hose  is  not  subject  to  shearing  forces 
that  would  act  to  delaminate  the  layers 
of  the  hose.  Second,  even  if  the  layers 
could  delaminate,  there  should  be  no 
path  for  air  pressure  to  enter  between 
the  layers  because  of  the  end  crimping 
of  the  boee  layers. 

3.  All  of  the  sul^ect  hose  materiel  is  of 
a  ^Hral  design  with  pin-pcicked  covers 


to  aUow  any  air  whidi  enters  between 
the  layers  of  the  hoee  to  escape.  This 
further  dfaabushes  any  likelihood  that 
positive  air  pressure  ooold  build  on  the 
outside  of  the  inner  layer  and  cause  it  to 
collapse. 

4.  The  affected  GM  vehicles  are  all 
equipped  with  split  service  brake 
systems.  Therefore,  any  service  failure 
of  the  subject  air  brake  hoses  would 
leave  the  driver  with  partial  brake 
system  performance  and  stopping 
capability. 

CM  stated  that  in  summary,  a  '^ 

sequence  of  events,  each  of  which  is 
virtually  precluded  by  the  application  in 
GM  vehicles,  would  have  to  occur  for 
this  noncompliance  to  have  an  adverse 
effect  on  safety. 

First,  the  layers  would  have  to 
delaminate.  which  is  prevented  by  the 
end  fittings  which  'capture'  the  hose 
material.  Next  air  pressure  would  need 
to  enter  between  the  layers  of  the  hose, 
which  is  prevented  by  the  crimping  of 
the  end  fittings  to  die  hose.  And  finally, 
positive  differential  air  pressure  would 
need  to  build  up  on  the  outside  of  the 
inner  layer,  which  is  prevented  by  both 
the  spiral  and  pin-pricked  hose  design, 
and  also  by  virtue  of  the  pressive,  rather 
than  vacuum,  applications  of  the  subject 
hoses  in  GM  vehicles.  .  .  . 

GM  also  stated  that  the  data  which 
have  previously  been  submitted  to  the 
agency  are  similar  to  those  of  petitions 
for  exemption  submitted  by  Navistar 
and  Mack  Trucks.  Also,  the  comments 
of  Dana  Corporation  in  support  of  the 
Navistar  and  Mack  petitions,  are 
applicable  to  the  subject  air  brake  hoses 
installed  in  GM  vehicles. 

No  comments  were  received  on  the 
petition. 

At  the  time  the  petitioner  filed  its 
petition,  the  petitions  by  two  other  users 
of  the  Dana  Weatherhead  hose, 
Navistar  International  and  Mack  Trucks, 
Inc.,  were  still  under  consideration. 
These  petitions  were  granted  on 
October  11, 1991  (56  FR  51440)  on  the 
basis  of  the  following  arguments: 

1.  The  end  use  of  the  hoses  was  such 
that  they  were  subject  to  pressure,  not 
vacuum  appHcations. 

2.  If  the  hoses  were  used  in  vacuum 
applications,  Uieir  crimped  end  fittings 
make  it  unlikely  that  air  would  become 
trapped  between  the  layers  of  the  hose. 

3.  If  there  is  any  permeation  of  air 
from  tfie  iraier  tube,  the  hoses  are 
designed  to  release  it  throogh  the  pin- 
pricked  outer  layer. 

These  arguments  are  similar  to  those 
raised  by  GM  in  si4>port  of  its  petition. 
The  petitioner  uses  the  Weatheriiead 
hoses  in  pressure  applications.  The 
outer  layer  of  the  hoses  is  pte-pricked. 
The  hoses  ate  eqe^ped  wftb  tiis  seas 


crimped  end  fittings  as  the  Weatherhead 
hoses. 

Accordingly,  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is 
granted. 

(IS  U.S.C.  1417  delegations  of  anthority  at  40 
CFR  1.50  and  49  CFR  501.8) 

Issued  on  )anuaiy  7, 1992. 
Bsfiy  FaMos. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  92-001  Piled  l.-l»-92;  8:45  am] 


[DockslNo.t1-62;l«0.2) 

VolwQM  Heavy  Triidc  Corp..  Grant  of 
PetMon  for  Determination  of 
Inconsecjuential  Noncompliance 

Volvo  GM  Heavy  Truck  Corporation 
(Volvo  GM)  of  Greensboro.  North 
Carolina,  has  petitioned  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  the  National  Tra^  and 
Motor  Vehicle  Safety  Act  (16  U.S.C  1381 
et  aeq.)  on  the  basis  that  its 
noncompliance  with  Motor  Vehicle 
Safety  Standard  No.  106  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  a  petition  was 
published  on  October  24. 1991,  and  an 
opportunity  afforded  for  comment  (56  FR 
55151). 

Paragraph  S7.3.7  of  Standard  No.  106 
requires  t^t  except  for  hose  reinforced 
by  wire,  an  air  brake  hose  shall 
withstand  a  tensile  force  of  8  pounds  per 
inch  of  length  before  adjacent  layers 
separate.  As  a  result  of  a  routine 
compliance  test  by  the  National 
Highway  Traffic  Safety  Administration, 
it  was  discovered  that  certain  air  brake 
hoses  (Weatherhead  H3380e  and 
H33806)  manufactured  by  the  Dana 
Corporation  failed  to  comply  with  the 
adhesion  requirement  of  Standard  Na 
106.  Upon  finding  the  above  mentioned 
test  failure.  NHTSA  opened  a 
noncompliance  investigation  numbered 
NCI  3166.  As  a  result  the  Dana 
Corporation  agreed  to  conduct  s 
notification#nd  remedy  campai^  The 
recall  campaign  number  is  90E-045. 
Volvo  GM  trucks  are  equipped  with  the 
noncompliant  hoses,  and  it  petitioned 
the  agency  in  response  to  the 
notification  iss«ied  by  the  Dana 
Corporation. 

Volvo  GM  reported  diat  it 
mana£Bctured  3.2S0  truck  traders 
between  Pebcoery  A 1988  sad  Dscenber 
12.  laaa  tlist«e  eqi^pped  with  the 
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Roncompliant  hoses.  It  supported  its 
petition  with  the  following: 

1.  Volvo  GM  installed  the  suspect 
hose  assemblies  in  non-vacuum 
applications,  specifically  as  tractor  to 
trailer  connecting  hoses.  In  support  of 
this  statement.  Volvo  GM  presented  the 
following  arguments  taken  from  a  Dana 
Weatherhead  letter  to  Volvo  GM  dated 
August  12. 1991: 

Proponents  of  the  FMVSS  adhesion  factor 
contend  that  air  could  betrapped  in  the 
reinforcement  of  the  hose  an  low  adhesion 
could  result  in  the  inner  tube .       be(ing) 
imploded  (and)  restricting  the  flow  of  air 
which  may  increase  the  response  time. 
However  air  would  not  be  trapped  as  the 
cover  of  all  air  brake  hose  produced  by  the 
supplier.  Boston  Industrial  Products  Division 
of  Dana,  is  pin-pricked         along  the  length 
of  the  hose. 

Furthermore,  the  imploding  or  ballooning 
effect  of  the  inner  tube  as  noted  above  can 
only  occur  if  there  is  a  pressure  differential 
across  the  inner  tube.  There  would  need  to  be 
a  negative  pressure  or  vacuum  on  the  inside 
of  the  tube  for  this  to  occur,  it  is  Dana's 
understanding  (that)  current  air  brake 
systems  where  this  hose  is  used  are 
subjected  to  internal  pressures  in  the  0  lo  120 
psi  pressure  range. 

2.  Volvo  GM  is  not  aware  of  any 
accidents,  complaints  or  warranty 
(claims)  related  to  the  use  of  these 
hoses. 

3.  It  is  Volvo  GM's  belief  thai  the 
installation  of  the  Weatherhead  hoses 
on  its  vehicles  is  consistent  with 
industry  standards  and  the  installation 
(practices  described)  *  '  *  in  the 
petition  filed  by  Navistar  International 
Transportation  Corporation  and  Mack 
Trucks,  Inc.  Therefore,  Volvo  GM 
believes  it  should  be  granted  any  such 
relief  from  recall  as  will  be  granted  the 
other  petitioners. 

No  comments  were  received  on  the 
petition. 

At  the  time  the  petitioner  filed  its 
petition,  the  petitions  by  two  other  users 
of  the  Dana  Weatherhead  hose, 
Navistar  International  and  Mack  Trucks. 
Inc.,  were  still  under  consideration. 
These  petitions  were  granted  on 
October  11, 1991  (56  FR  51440),  on  the 
basis  of  the  following  arguments: 

1.  The  end  use  of  the  hoses  was  such 
that  they  were  subject  to  pressure,  not 
vacuum  applications. 

2.  If  the  hoses  were  used  in  vacuum 
applications,  their  crimped  end  fittings 
make  it  unlikely  that  air  would  become 
trapped  between  the  layers  of  the  hose. 

3.  If  there  is  any  permeation  of  air 
from  the  inner  tube,  the  hoses  are 
designed  to  release  it  through  the  pin- 
pricked  outer  layer. 

The  petitioner  uses  the  Weatherhead 
hoses  in  pressure  applications.  The 
outer  layer  of  the  hoses  is  pin-pricked. 


The  hoses  are  equipped  with  the  same 
crimped  end  fittings  as  the  Weatherhead 
hoses.  Thus,  the  same  factors  exist  in 
this  case  as  in  the  previous  petitions 
which  were  granted. 

Accordingly,  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is 
granted. 

Authority:  15  U.S.C.  1417;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on:  January  7, 1992. 
Bany  Felrice,  ■* 

Associate  Administrator  for  Rulemaking. 
[¥R  Doc.  92-903  Filed  1-13-92:  8:45  am] 

BILUNG  COQC  4910-S9-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  January  7, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
infonnation  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
infonnation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1145. 

Form  Number:  IRS  Form  706GS(T). 

Type  of  Review:  Revision. 

Title:  Generation-Skipping  Transfer  Tax 
Return  for  Terminations. 

Description:  Form  706GS(T)  is  used  by 
trustees  to  compute  and  report  the 
Federal  Generation-Skipping  Transfer 
(GST)  tax  imposed  by  Internal 
Revenue  Code  (KC)  section  ^01.  IRS 
uses  the  infonnation  to  enforce  this 
tax  and  to  verify  that  the  tax  has  been 
properly  computed. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  150,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


706GS<T) 

Schmtule 
A 

Sdwdule 

B 

Record- 

40 iflin 

13  min 

13  min. 

keeping. 

Learning 

28  min 

17  min. 

4  min. 

atxxjt 

tttelaw 

orttie 

form. 

Preparing 

32  min 

37  min 

20  min. 

the  fofm. 

# 

Copying. 

20  mia 

20  min. 

20  mm. 

assem- 

t)6ng. 

and 

sending 

ttW  fOffll 

to  IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  205,500  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  92-993  Filed  1-13-92:  8:45  am] 

BILUm  CODE  4S3O-01-M 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  (anuary  8, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
infonnation  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
O^cer  listed.  Comments  regarding  this 
infonnation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Aimex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0950. 
Form  Number  IRS  Form  23. 
Type  of  Review:  Extension. 
Title:  Application  for  Enrollment  to 

Practice  Before  the  Internal  Revenue 

Service. 
Description:  The  information  relates  to 

the  granting  of  enrollment  status  to 

individuals  admitted  (licensed)  by  the 
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Internal  Revenue  Service  to  practice 
before  the  Internal  Revenue  Service. 

Respondenls:  Individuals  or  households. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  2,000 
hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  92-994  Filed  1-13-92;  8:45  am] 

MUINQ  COOf  4Ue-01-M 


Public  Information  Collection 
Requirements  Sulmltted  to  OMB  for 
Review 

Date:  January  6, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number  New. 

Form  Number  None. 

Type  of  Review:  New  collection. 

Title:  Investor  Survey. 

Description:  This  survey  is  to  determine 

investor's  utilization  of  and 

satisfaction  with  Treasury  Direct 

book-entry  securities  system. 
Respondents:  Individuals  or  households. 

Small  businesses  or  organizations. 
Estimated  Number  of  Respondents: 

2,000. 
Estimated  Burden  Hours  Per  Response: 

5  minutes. 
Frequency  of  Response:  Other  (One-time 

survey). 
Estimated  Total  Reporting  Burden:  140 

hours. 
Clearance  Officer  Rita  DeNagy  (202) 

447-1315,  Bureau  of  the  Public  Debt. 

room  137.  BEP  Annex,  300 13th  Street, 

SW..  Washington.  DC  20239-0001. 


OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  &cecutive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  92-916  Filed  1-13-92: 8:45  am] 

BIUJNQ  COOi  M19-40-M 

Fiscal  Service 

[Oept  CIrc.  570, 1M1  R«v„  Supp.  Na  9] 

Surety  Companies  Acceptalile  on 
Federal  Bonds;  Sorema  North  America 
Reinsurance  Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308.  title  31.  of 
the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury 
Circular  570, 1991  Revision,  on  page 
30162  to  reflect  this  addition: 

Sorema  North  America  Reinsurance 
Company.  Business  Address:  199  Water 
Street,  New  York,  NY  10038-3526. 
Underwriting  Limitation  b/:  $9,611,000. 
Surety  Licenses  cf:  AK,  AZ,  CT,  DC,  ID. 
IL.  MI.  MS.  Mr.  NE.  NM.  NY.  OR.  TN. 
TX,  UT.  WA,  WL  WY.  Incorporated  in: 
New  York. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to'that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31 CFR, 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  bom  the  Surety  Bond  Branch. 
Funds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20227. 
telephone  (202)  874-6850. 

Dated:  January  7, 1992. 
Charles  F.  Schwan  m. 

Director,  Fhnds  Management  Division, 
Financial  Management  Service. 
[FR  Doc.  92-828  Filed  1-13-92;  8:45am] 
BHJJNQ  COOC  Mie-M-M 

[Dept  Ore.  570, 1M1  Rev.,  Supp.  Na  10] 

Surety  Companies  Acceptai>le  on 
Federal  Bonds;  Wlnterttiur 
Reinsurance  Corp.  of  America 

The  above  mentioned  company  was 
listed  in  56  FR  30171.  July  1, 1991. -as  an 
acceptable  reinsuring  company  on 


Federal  Bonds.  Federal  bond-approving 
officers  are  hereby  notified  that 
Winterthur  Reinsurance  Corporation  of 
America  is  now  an  acceptable  surety  on 
Federal  bonds.  The  officers  should 
annotate  their  reference  copies  of  the 
Treasury  Circular  570. 1991  revision,  on 
page  30169  to  reflect  the  following 
information: 

Winterthur  Reinsurance  Corporation 
of  America.  Business  Address:  Two 
World  Financial  Center,  225  Liberty 
Street,  42nd  Floor.  New  York,  NY  10281. 
Underwriting  Limitation  ^ :  $15,631,000. 
Surety  Licenses  * :  AL,  AZ,  CA,  DC.  FL, 
IL  IN,  lA.  KY.  LA,  MA.  MI,  MN,  MT.  NE. 
NJ,  NM,  NY.  ND.  OH.  OK.  OR.  PA.  RI, 
SC.  SD.  TX.  UT.  VT.  WA.  WV.  Wl. 
Incorporated  in:  New  York. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury.  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch.  Washington  DC 
20227.  telephone  (202)  874-6850. 

Dated:  January  7, 1992. 
Charies  F.  Sciiwan  in. 

Director,  Funds  Management  Division, 
Financial  Management  Service. 
[FR  Doc  92-827  FUed  1-13-AZ:  8:45  am] 
BUUNQ  COM  4S10-SMI 


DEPARTMENT  OF  VETERAliS 
AFFAIRS 

Veterans  Advisory  Commlttse  on 
Rehabilitation;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Veterans'  Advisory  Committee  on 
Rehabilitation,  authorized  by  38  U.S.C., 
1521,  will  be  held  on  January  27  and  28, 
1992,  bom  9  a.m.  to  4  p.m.  in  the  Omar 
Bradley  Conference  Room,  room  1105,  of 
the  Department  of  Veterans  Affairs  at 
801 1  St.,  NW.  Washington,  DC.  The 
purpose  of  the  meeting  will  be  to  review 
the  administration  of  veterans' 
rehabilitation  programs  and  to  provide 
recommendations  to  the  Secretary.  The 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  conference 
room.  Due  to  limited  seating  capacity  of 
the  conference  room,  it  will  be 
necessary  for  those  wishing  to  attend  to 
contact  Theresa  Boyd  at  (202)  233-6493 
prior  to  January  20, 1992.  Interested 
persons  may  attend,  appear  before,  or 
file  statements  with  the  Committee. 
Statements,  if  in  written  form,  may  be 
filed  before  or  vtrithin  10  days  of  the 
meeting.  Oral  statements  will  be  heard 
at  3:30  p.m.  on  January  27, 1992. 

Dated:  January  a  1992. 


1992 
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By  Direction  of  die  Secretary. 
Diane  H.  LoMfis, 

Committee  Management  Officer, 

(FR  Doc.  92-882  Filed  l-lS-92: 8:45  am] 

BHUNQ  CODE  ■320-01-11 


Secretary's  Educational  Assistance 
Advisory  Committee;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Secretary's  Educational  Assistance 
Advisory  Committee,  authorized  by  38 
U.S.C.  3692.  will  be  held  on  February  3, 
1992,  from  8:30  a.m.  to  4  p.m.  and  on  . 
February  4, 1992.  from  8:30  a.m.  to  12 
noon.  The  meeting  will  take  place  in  the 
Cascades  Conference  Center  of  the 
Colonial  Williamsburg  Woodlands 
Hotel  on  Information  Drive, 
WiUiamsburg.  Virginia  23187.  The 
purpose  of  the  meeting  will  be  to  discuss 
VA  and  military  education  issues  with 


representatives  of  the  various  services  , 
of  Department  of  Defense. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the 
conference  room.  Due  to  the  limited 
seating  capacity,  it  will  be  necessary  for 
those  wishing  to  attend  to  contact  Mrs. 
Celia  DoUarhide,  Executive  Secretary, 
Veterans'  Advisory  Committee  on 
Education  (phone  202-233-2152]  prior  to 
January  20, 1992. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  3  p.m.  on  February  3, 
1992. 

Dated:  January  2, 1992. 

By  direction  of  the  Secretary. 
Diane  H.  Landis, 
Committee  Management  Officer. 
[FR  Doc.  92-883  Filed  1-13-92;  8:45  am] 
MLLMO  cooc  nao^i-ii 


AvaRablBty  of  Report  of  38  U^.C.  219 
Program  Evaluation 

Notice  is  hereby  given  that  the 
evaluation  of  the  Department  of 
Veterans  Affairs  Post  Traumatic  Stress 
Disorder  (FTSD]  Program  has  been 
completed. 

Single  copies  of  the  Post  Traumatic 
Stress  Disorder  Program  Evaluation 
report  are  available. 

Reproduction  of  multiple  copies  can 
be  arranged  at  the  user's  expense. 

Direct  inquiries  to  Sid  Shaw  (009), 
Office  of  Assistant  Secretary  for 
Congressional  Affairs,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420. 

V 

Dated:  January  7, 1992. 

By  direction  of  the  Secretary. 
Sylvia  Chavez  Long, 

Assistant  Secretary  for  Congressional  Affairs, 
[FR  Doc.  92-884  Filed  1-13-92;  8:45  am] 
BiUMQ  CODE  asao-ot-M 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Governnient  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.SJC.  552b(e)(3). 


DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Board  Consideration  of  Resumption  of 
Operations  at  the  Rocky  Flats  Plant: 
Extension  of  Time  to  Submit  Material 
for  the  Record. 

action:  Time  Extension  for  Public 
Comments. 

SUMMARY:  In  a  notice  of  public  hearing 
published  in  the  Federal  Register  on 
January  8. 1992  (57  FR  747),  the  Board 
announced  that  it  would  hold  open  the 
written  record  of  the  hearing  (to  be  held 
in  Boulder.  Colorado  on  January  16. 
1992)  until  January  21. 1992.  In  a 
companion  notice  published  today,  the 
Board  announces  that  it  is  holding  a 
public  meeting  in  Washington,  DC,  on 
February  3, 1992,  on  public  health  and 
safety  issues  relating  to  Building  559  at 
the  Rocky  Flats  Plant.  To  allow 
members  of  the  public  additional  time  to 
submit  information  to  the  Board,  the 
Board  will  hold  open  the  record  of  the 
January  16  hearing  until  close  of 
business  Friday.  January  31, 1992. 

Dated:  January  10, 1992. 
Kenneth  M.  Pusateri, 

Genera!  Manager. 

[FR  Doc.  92-1027  Filed  1-10-92;  1:02  pm| 

BILUNG  CODE  6S2IH(H-M 

DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 
TIME  AND  date:  9:00  a.m.,  Monday, 
February  3. 1992. 

place:  Public  Hearing  Room,  Suite  700, 
625  Indiana  Avenue,  NW..  Washington. 
DC  20004. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: . 

1.  Public  health  and  safety  issues 
pertaining  to  Building  559  at  the  Rocky  Flats 
Plant  near  Boulder.  Colorado. 

2.  DOE'S  responses  to  Board 
recommendations  and  whether  or  not  those 
responses  adequately  protect  public  health 
and  safety  relative  to  Building  559. 

CONTACT  PERSONS  FOR  MORE 

information:  Kenneth  M.  Pusateri, 


General  Manager,  Defense  Nuclear 
Facilities  Safety  Board,  or  Carole  J. 
Council,  625  Indiana  Avenue,  NW.,  Suite 
700.  Washington,  DC  20004,  (202)  20ft- 
6400  (FTS  268-6400). 
SUPPLEMENTARY  INFORMATION:  The 
Board  will  discuss  and  deliberate  upon 
public  health  and  safety  issues  related 
to  Building  559  at  the  Rocky  Flats  Plant, 
near  Boulder,  Colorado.  The  meeting 
will  include  consideration  of  testimony 
and  documents  received  at  or  after  the 
public  meeting  and  hearing  conducted  in 
Boulder,  Colorado,  on  January  16, 1992, 
regarding  DOE's  operational  readiness 
review  for  Building  559. 

The  Board  will  also  discuss,  pursuant 
to  the  requirements  of  section  3133  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Years  1992  and  1993,  whether 
or  not  DOE's  responses  to  Board 
recommendations  adequately  protect 
public  health  and  safety  relative  to 
Building  559. 

The  Board  reserves  its  right  to  further 
schedule  and  otherwise  regulate  the 
course  of  the  meeting,  to  recess, 
reconvene,  postpone,  or  adjourn  the 
meeting,  and  otherwise  exercise  its 
powers  as  provided  by  law. 

Dated:  ]anuary  10. 1992. 
Kenneth  M.  Pusateri, 
General  Manager. 
[FR  Doc.  92-1028  Filed  1-10-92;  1:02  pm] 

MLUNG  CODE  S«2(HCIMI 

DEPARTMENT  OF  ENERGY,  FEDERAL 
ENERGY  REGULATORY  COMMISSION 

Notice 

(January  8, 1992) 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
No.  94-409),  5  U.S.C.  552b: 
DATE  AND  TIME:  January  15, 1992, 10:00 
a.m. 

PLACE:  825  North  Capitol  Street.  N.E., 
Room  9306.  Washington.  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

'Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  Cashell,  Secretary. 
Telephone  (202)  208-0400.  For  a 
recording  listing  items  stricken  from  or 
added  to  the  meeting,  call  (202)  208- 
1627. 


This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro  950th  Meeting- 
January  15. 1992  Regular  Meeting  (IIMIO  a  jn.) 

CAH-1. 
Project  No.  10981-001.  Bangor  Hydro- 
Electric  Company 
CAH-2. 

'     Project  No.  3188-007,  Joseph  M.  Keating. 
CAH-3. 

Project  No.  3194-011.  Joseph  ^,  Keating. 
CAH-4. 
Project  No.  7960-002.  Wyoming  Valley 
Hydro  Partners 
CAH-5. 
Project  No.  10551-005.  City  of  Oswego. 
New  York 
CAH-6. 
Docket  No.  7270-008.  Northern  Wasco 
County  People's  Utility  District 
CAH-7. 
Project  No.  4632-012.  Clifton  Power 
Corporation 
CAH-8: 
Project  No.  9556-003.  Kamargo  Corporation 
Project  No.  9552-003,  Deferiet  Corporation 
Project  No.  9554-003,  Colton  Hydro 

Corporation 
Project  No.  9555-003,  Higley  Corporation 
Project  No.  9567-003.  Hannawa 
Corporation 
CAH-9. 

Project  No.  9711-002.  Inghams  Corporation 
CAH-10. 
Project  No.  9712-003,  Beardslee 
Corporation 
CAH-11. 

Omitted 
CAH-12. 
Docket  Nos.  EI,85-42-001. 002  and  003.  Guy. 
M.  Carlson 
CAH-13. 
Docket  No.  EL8B-25-001.  Iliamna- 
Newhalen-Nondalton  Electric 
Cooperative,  Inc.        ^ 
CAH-14. 

Project  No.  8854-016,  Noah  Corporation 
CAH-15. 
Project  No.  6901-014.  City  of  New 
Martinsville,  West  Virginia 
CAH-16. 

Omitted 
CAH-17. 
Project  No.  11161-001.  Hanalei 
Hydropower,  Inc. 

Consent  Agenda — Electric 

CAE-1. 
Docket  Nos.  ER92-199-000  and  ER89-106- 
000.  Duke  Power  Company 
CAE-2. 
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Docket  No.  ER91-616-000,  Empire  District 
Electric  Company 
CAE-3. 
Docket  No.  ER91-471-000.  PacifiCorp 
Electric  Operations 
CAE-4. 
Docket  No.  AI92-1-001,  Accounting 
Release  No.  AR-14 
CAE-5. 
Docket  No.  ER91-478-001.  Philadelphia 
Electric  Company 
CAE-6. 
Docket  No.  ER90-39-a02,  Central  Louisiana 

Electric  Comoany,  Inc. 
Docket  No.  EL91-3-000,  Louisiana  Energy 
and  Power  Authority  v.  Central 
Louisiana  Electric  Company,  Inc. 

C.\Er-7. 

Docket  Nos.  ER9O-245-003  (Phase  I]  and 
EL91-39-001,  Canal  Electric  Company 
CAE-8. 
Docket  No.  AC92-2e-000,  Eastern  Edison 
Company 
CAE-9. 
Docket  No.  ER8»-475-000,  Pacific  Gas  and 
Electric  Company  i 

Consent  Agenda— OO  and  Gas 

CAG-1. 
Docket  No.  RP92-65-000.  CNG 
Transmission  Corporation 
CAG-2. 
Docket  No.  RPg2-61-000.  Stingray  Pipeline 
Company  •  "^ 
CAG-3. 
Docket  No.  RP92-e2-000,  Traitblazer 
Pipeline  Company 
CAG-4. 

Docket  No.  Omitted 
CAG-5. 

Docket  No.  TM92-2-2-000,  East  Tennessee 
Natural  Gas  Company 
CAG-6. 
Docket  No.  TM92-4-22-00a  CNG 
Transmission  Corporation 
CAG-7. 
Docket  No.  TM92-2-37-00O,  Northwest 
Pipeline  Corporation 
CAG-8. 
Docket  Nos.  TA91-1-31-004  AND  005. 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc. 
CAG-9. 
Docket  Nos.  TA90-1-29-002, 004. 005  and 
TA91-l-29-0db,  Transcontinental  Gas 
Pipe  Line  Corporation 
CAG-10. 
Docket  No.  CP89-1 281-01 6.  Natural  Gas 
Pipeline  Company  of  America 
CAG-11. 
Docket  Nos.  TA91-1-41-002  and  RP88-227- 
028,  Paiute  Pipeline  Company 
CAG-12. 
Docket  No.  TA91-1-30-000,  Trunkline  Gas 
Company 
CAG-13. 
Docket  Nos.  RP89-186-009,  RP90-2O-007. 
and  RPgi-143-008.  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-14. 
Docket  No.  RP91-212-002,  Stingray  Pipeline 
Company 
CAG-15.  I 

Omitted 
CAG-ie.  ' 

Docket  Nos.  RP92-3-0O1.  and  RP90-10fr- 
000,  et  al.  Columbia  Gas  Transmission 


Corporation  Docket  Nos.  RP92-2-001, 

RP90-107-000,  e<  a/,  and  RP91-161-O03. 

Columbia  Gulf  Transmission  Company 
CAG-17. 
Docket  No.  RP91-210-003,  Tennessee  Gas 

Pipeline  Company 
CAG-18. 
Docket  No.  RP9O-208-001.  Texas  Eastern 

Transmission  Corporation 
CAG-19. 

Docket  No.  TQ91-7-24-002.  Equitrans,  Inc. 
CAG-20. 
Docket  No.  TQ92-3-59-002,  Northern 

Natural  Gas  Company 
CAG-21. 
Docket  Nos.  TA91-1-29-001,  and  TA90-1- 

29-003,  Transcontinental  Gas  Pipe  Line 

Corporation 
CAG-22. 
Docket  Nos.  TA90-1-22-011,  and  RP90- 

141-002,  CNG  Transmission  Corporation 
Docket  No.  CP92-62-001,  CNG 

Transmission  Corporation  and  Texas 

Eastern  Transmission  Corporation 
CAG-23. 
Docket  No.  FA91-5O-002,  Natural  Gas 

Pipeline  Company  of  America 
CAG-24. 
Docket  Nos.  RP91-107-O00,  TM91-6-43-00a 

and  RP91-185-000,  Williams  Natural  Gas 

Company 
CAG-25. 
Docket  No.  RPg2-54-a)0,  North  Penn  Gas 

Company 
CAG-28. 

Omitted 
CAG-27. 

Omitted 
CAG-28. 
Docket  No.  PR91-fr-00a  KansOK 

Partnership 
CAG-29. 
Docket  Nos.  RP90-8-006  and  007. 

Transcontinental  Gas  Pipe  Line 

Corporation 
CAG-30. 
Docket  No.  GP92-3-00a  The  Utah 

Department  of  Natural  Gas  Resources, 

Utah-5  Amendment — Dakota  Formation, 

Grand  County,  Utah,  FERC  No.  ID91- 

08284T 
CAG-31. 
Docket  No.  CI91-85-001,  Commonwealth 

Gas  Company 
Docket  No.  CI91-94-001,  New  York  State 

Electric  &  Gas  Corporation 
Docket  No.  CI91-97-001.  Niagara  Mohawk 

Power  Corporation 
Docket  No.  CI91-104-001,  New  Jersey 

Natural  Gas  Company 
Docket  No.  CI92-1-«)1,  Washington  , 

Natural  Gas  Company 
Docket  No.  CI89-46i-001,  Quantum 

Chemical  Corporation 
Docket  No.  CI91-88-001,  Doswell  Limited 

Partnership 
Docket  No.  CI91-93-001,  Lockpori  Energy 

Associates 
Docket  No.  CI91-101-001,  North  Jersey 

Energy  Associates 
Docket  No.  CI91-102-001,  Northeast  Energy 

Associates 
Docket  No.  CI91-103-001,  Ocean  SUte 

Power  n 
Docket  No.  CI91-106-001.  Honda  of 

America  Mfg.,  Inc. 


Docket  No.  CI91-12&-001,  Manville 

Corporation,  et  al. 
Docket  No.  CI91-128-001,  Cogen  Energy 
Technology,  LP. 
CAG-32. 
Docket  No.  CP90-14-002,  Transwesten. 
Pipeline  Company 
CAG-33. 

Omitted 
CAG-34,  , 

Omitted 
CAG-35. 
Docket  No.  CP91-1314-001,  Amerada  Hess 

Corporation 
Docket  No.  CP91-1117-O01.  Tom  Brown,      . 
Inc. 
CAG-3e. 
Docket  No.  CP92-187-000,  Northwest 
Pipeline  Corporation 
CAG-37. 
Docket  No.  CP92-178-000,  Northern 
Natural  Gas  Company 
CAG-38. 

Omitted 
CAG-39. 
Docket  No.  CP91-501-000.  Sabine  Pipeline 
Company 
CAG-40. 
Docket  No.  CP88-1-008,  Mojave  Pipeline 
Company     -. 
CAG-M. 
Docket  No.  CP89-2048-006.  Kern  River  Gas 
Transmission  Company 
CAG-42. 
Docket  No.  CP91-1616-O0a  ANR  Pipeline 

Company 
Docket  No.  CP91-1634-O00.  Great  Lakes 
Gas  Transmission  Limited  Partnership 
CAG-43. 
Docket  Nos.  CP91-g67-000  and  002.  Natural 

Gas  Company 
Docket  No.  CP91-1071-000.  Natural 
Gas  Pipeline  Company  of  America 

CAG-44. 
Docket  Nos.  CP91-2322-000,  002.  and  CP90- 
767-000.  Paiute  Pipeline  Company 
CAG-45. 
Docket  No.  CP91-780-002.  Northwest 
Pipeline  Corporation 
CAG-46. 
Docket  No.  CP92-217-000,  Texas-Ohio 
Pipeline.  Inc. 
CAG— 47. 
Docket  No.  CP87-^536-001.  High  Plains 
Natural  Gas  Company 
CAG-48. 
Docket  No.  CP91-2277-000.  Arkla  Energy 
Resources,  a  division  of  Arkla,  Inc. 
CAG-49. 
Docket  No.  CP90-1603-000,  Northern 
Natural  Gas  Company 
CAG-50. 
Docket  No.  CP91-2950-000.  Northwest 
Pipeline  Corporation 
CAG-51. 
Docket  Nos.  CP91-1580-000  and  001, 
Algonquin  Gas  Transmission  Company 
and  Texas  Eastern  Transmission 
Corporation 
CAG-52. 
Docket  Na  CP91-2366-000,  Mississippi 
River  Transmission  Corporation 
CAG-53. 
Docket  No.  CP90-1478-000,  Northwestern 
Border  Pipeline  Company 
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CAG-54. 
Docket  No.  RP92-64-000,  Natural  Gas 
Pipeline  Company  of  America 
CAG-55. 
Docket  No.  CP84-252-005.  Trans- 
Appalachian  Pipeline,  Inc. 

Hydro  Agenda 

H-1. 
Project  No.  2709-012,  Monogahela  Power 
Company,  The  Potomac  Edison  Company 
and  West  Penn  Power  Company  Order 
on  annual  charges. 

Electric  Agenda 

E-1. 
Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
(A)  Docket  No.  MG88-02-004,  Algonquin 

Gas  Transmission  Company 
Docket  No.  MG88-44-003,  ANR  Pipeline 

Comoany 
Docket  Nos.  MG88-20-003  and  004,  Arkla 

Energy  Resources,  a  Division  of  Arkla, 

Inc. 
Docket  No.  MG90-06-002,  Canyon  Creek 

Compression  Company 
Docket  No.  MG89-04-004  and  005,  Carnegie 

Natural  Gas  Company 
Docket  No.  MG88-53-003,  CNG 

Transmission  Corporation 
Docket  No.  MG88-45-003,  Colorado 

Interstate  Gas  Company 
Docket  No.  MG88-03-004,  Florida  Gas 

Transmission 
Docket  No.  MG90-04-O02,  Midwestern  Gas 

Transmission 
Docket  Nos.  MG88-12-003  and  003, 

Mississippi  River  Transmission 

Corporation 
Docket  No.  MG89-14-002,  Moraine  Pipeline 

Comoany 
Docket  No.  MG8&-31-003,  Natural  Gas 

Pipeline  Company  of  America 
Docket  No.  MG88-35-004,  Northern  Border 

Pipeline  Company 
Docket  No.  MG88-07-O04,  Northern  Natural 

Gas  Company 
Docket  No.  MG88-55-004,  Panhandle 

Eastern  Pipeline  Company 
Docket  No.  MG88-1 5-003,  Southern  Natural 

Gas  Company 
Docket  No.  MGgi-02-002,  Southwest  Gas 

Storage  Company 
.   Docket  No.  MG90-08-002,  Stingray  Pipeline 

Company 
Docket  No.  MC88-1»-004,  Tennessee  Gas 

Pipeline  Company 
Docket  No.  MG88-26-004,  Texas  Eastern 

Transmission  Corporation 
Docket  No.  MG88-47-003,  Texas  Gas 

Transmission  Corporation 
Docket  No.  MG90-07-002,  Trailblazer 

Pipeline  Company 
Docket  No.  MG88-09-004,  Transwestem 

Pipeline  Company 
Docket  No.  MG8&-54-003,  Trunkline  Gas 

Company 
Docket  No.  MG90-03-002.  Tninkline  LNG 

Company 
Docket  No.  MG88-05-004,  United  Gas  Pipe 

Line  Company 
Docket  No.  MC88-50-003.  Williams  Natural 

Gas  Company.  Order  on  rehearing  and 


clarification  concerning  Order  No.  497 
filings. 

(B)  Docket  No.  MG88-02-003,  Algonquin 
Gas  T'ansmission  Company 

Docket  No.  MG90-06-001,  Canyon  Creek 

Compression  Company 
Docket  No.  MG88-53-002,  CNG 

Transmission  Corporation 
Docket  No.  MG89-11-002,  Columbia  Gas 

Transmission  Company 
Docket  No.  MG89-10-001,  Columbia  Gulf 

Transmission  Company 
Docket  No.  MG91-04-000,  East  Tennessee 

Natural  Gas  Company 
Docket  No.  MGB9-13-002,  Green  Canyon 

Pipe  Line  Company 
Docket  No.  MG91-01-001,  National  Fuel 

Gas  Supply  Corporation 
Docket  No.  MG90-02-001.  Ohio  River 

Pipeline  Company 
Docket  No.  MG88-55-003.  Panhandle 

Eastern  Pipeline  Company 
Docket  No.  MG88-11-001,  Questar  Pipeline 

Company 
Docket  No.  MG88-06-002,  Sea  Robin 

Pipeline  Company 
Docket  No.  MG91-02-001,  Southwest  Gas 

Storage  Company 
Docket  No.  MG9O-O8-001,  Stringray 

Pipeline  Company 
Docket  No.  MG88-19-003,  Tennessee  Gas 

Pipeline  Company 
Docket  No.  MG8&-26-003,  Texas  Eastern 

Transmission  Corporation 
Docket  No.  MG90-07-001,  Trailblazer 

Pipeline  Company 
Docket  Nos.  MGSS-Sl-OOl  and  002, 

Transcontinental  Gas  Pipe  Line 

Corporation 
Docket  No.  MG88-54-002,  Trunkline  Gas 

Company 
Docket  No.  MG90-03-001,  Trunkline  LNG 

Company 
Docket  No.  MG88-05-003,  United  Gas 

Pipeline  Company 
Docket  No.  MG88-13-004,  Valero  Interstate 

Transmission  Company 
Docket  No.  MG90-11-002,  Viking  Gas 

Transmission  Company.  Order 

concerning  Order  No.  497  Tilings 

(C)  Docket  No.  MG88-18-003.  Blue  Dolphin 
Pipeline  Company 

Docket  No.  MG69-16-001,  Caprock  Pipeline 

Company 
Docket  No.  MG88-04-003.  Mid  Louisiana 

Gas  Company 
Docket  No.  MG88-08-003,  MIGC,  Inc. 
Docket  No.  MG88-23-001,  Superior 

Offshore  Pipeline  Company 
Docket  No.  MG88-24-002,  Texas  Sea  Rim 

Pipeline,  Inc. 
Docket  No.  MG88-33-003.  Valley  Gas 

Transmission  Company.  Order 

concerning  Order  No.  497  filings 

(D)  Docket  No.  MG92-1-000.  Iroquois  Gas 
Transmission  System,  LP.  Order  on 
Standards  of  Conduct  filings  under  Order 
Nos.  497  and  497-A. 

(E)  Docket  No.  MG92-2-000,  Michigan  Gas 
Storage  Company  Order  on  Standards  of 
Conduct  filings  under  Order  Nos.  497  and 
497-A. 

(F)  Docket  No.  MG90-4-001,  Midwestern 
Gas  Transmission.  Order  on  Standards 
of  Conduct  niings  under  Order  Nos.  497 
and  497-A. 


(G)  Docket  No.  MG91-5-000.  Overtfanist 
Pipeline  Company.  Order  on  Standards 
of  Conduct  filings  under  Order  Nos.  497 
and  497-A. 

(H)  Docket  No.  MG88-59-001.  Ringwood 
Gathering  Company.  Order  on  Standards 
of  Conduct  filings  under  Order  Nos.  497 
and  497-A. 

(I)  Docket  Na  MGa»-18-a03,  Seagull 
Interstate  Corporation.  Order  on 
Standards  of  Conduct  filings  under  Order 
Nos.  497  and  497-A. 

(I)  Docket  No.  MG88-47-002,  Texas  Gas 
Transmission  Company.  Order  on 
Standards  of  Conduct  filings  under  Order 
Nos.  497  and  497-A. 

(K)  Docket  No.  MG91-Oe-000.  Wyoming 
Interstate  Company.  Ltd.  Order  on 
Standards  of  Conduct  filings  under  Order 
Nos.  497  and  497-A. 
PR-2. 

Docket  Nos.  RP91-41-001,  002,  RP91-flO-000 
and  001,  Columbia  Gas  Transmission  '' 
Corporation.  Order  on  rehearing. 
PR-3. 

Docket  Nos.  TQ89-1-46-033,  RP86-165-013, 
017  and  CP90-1964-000,  Kentucky  West 
Virginia  Gas  Company 

Docket  No.  CP90-1985-000,  Columbia  Gas 
Transmission  Corporation.  Order  on 
rehearing 

//.  Producer  Molten 

PF-1. 

Reserved 

///.  Pipeline  Certificate  Matters 

PC-1.     ' 

Reserved 

Lois  D.  CasbelL 

Secretary. 

[FR  Doc.  92-990  Filed  1-9-92;  4:46  pm) 

BILUNO  CODE  6717-01-H 

FARM  CWEDIT  ADMINISTRATION 

Farm  Credit  Administration; 
Amendment  to  Sunshine  Meeting 

SUMMARY:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b[e)(3)). 
the  Farm  Credit  Administration  gave 
notice  on  lanuary  7. 1992  (57  FR  582)  of 
the  regular  meeting  of  the  Farm  Credit 
Administration  Board  (Board)  scheduled 
for  January  9, 1992.  This  notice  is  to 
amend  the  agenda  for  that  meeting  to 
remove  an  item  from  the  open  session. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  M.  Anderson.  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
883-4003,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
the  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  were  closed  to  the 
public.  The  agenda  for  January  9, 1992.  is 
amended  to  remove  the  following  item 
from  the  open  session: 
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Open  Session  i 

B.  Regulations:  | 

1  Expansion  of  Privacy  Act  Exemptions  to 
Inspector  General  Investigatory  Files — 
Amendment  of  12  CFR  603.355  (Proposed). 

Dated:  January  9. 1992.  i 

Curtis  M.  Anderson.  | 

Secretary  Farm  Credit  Administration  Board. 
IFR  Doc.  92-1047  Filed  1-10-92: 1«3  pm) 
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Corrections 


Federal  Resbter 
Vol.  57,  No.  9 
Tuesday.  January  14, 1982 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  820 

[Docket  No.  NS-RM-91-820] 

Procedural  Rules  for  DOE  Nuclear 
Activities 

Correction 

In  proposed  rule  document  91-28832 
beginning  on  page  64290,  in  the  issue  of 


Monday,  December  9, 1991,  make  the 
following  corrections: 

1.  On  page  64290,  in  the  first  column, 
under  DATES,  in  the  third  line  "February 
3"  should  read  "February  7". 

2.  On  page  64300,  in  the  first  column, 
the  heading  V.  Public  Comments 
Procedures  should  read  VI.  Public 
Comments  Procedures. 

3.  On  the  same  page,  in  the  same 
column,  in  the  first  full  paragraph,  11 
lines  from  the  bottom  "February  3" 
should  read  "February  7". 

BILUNQ  CODE  1$0»«1« 


POSTAL  SERVICE 
39  CFR  Part  111 

ZIP  +  4  and  ZIP  +  4  Barcoded  Rate 
Presort  Requirements 

Correction 

In  rule  document  91-27093  beginning 
on  page  57724  in  the  issue  of 
Wednesday,  November  13, 1991,  insert 
on  page  57771  the  file  line  at  the  end  of 
the  document  to  read  "FR  Doc. 
91-27093". 

■ILLIM  CODE  1$0»«1« 


VOL 


ISS 


1992 


UMi 


Tuesday 
January  14,  1992 


Part  II 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 


24  CFR  Subtitle  A 

HOPE  for  Public  and  Indian  Housing 

Homeownership  Program;  Final  Rule  and 

Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  Of  ttw  Secretary 

24  CFR  Subtltte  A 

[Docket  No.  N-92-3199;  FR-296»-N-03] 

HOPE  for  Public  and  Indian  Housing 
Homeownership  Program;  Program 
Guidelines 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Program  guidelines. 

summary:  This  document  revises  HUD's 
guidelines  published  on  February  4, 1991 
(56  FR  4412)  that  govern  the  operation  of 
the  HOPE  for  Public  and  Indian  Housing 
Homeownership  program  (HOPE  1)  that 
provide  for  homeownership  by  low- 
income  families.  The  amendments  take 
effect  immediately.  Elsewhere  in  today's 
issue  of  the  Federal  Register,  HUD  is 
publishing  a  Notice  of  Fund  Availability 
for  the  HOPE  1  grant  program,  and 
NOFAS  for,  and  notices  to  amend,  the 
other  two  HOPE  grant  programs: 

HOPE  for  Homeownership  of 
Multifamily  Units  (HOPE  2):  and 

HOPE  for  Homeownership  of  Single 
Family  Homes  (HOPE  3).  The  HOPE 
Grant  programs  are  authorized  by  title 
IV  of  the  National  Affordable  Housing 
Act  (NAHA)  (Pub.  L.  101-625.  enacted 
November  za  1990).  HOPE  is  an 
acronym  for  Homeownership  and 
Opportunity  for  People  Everywhere. 

The  purpose  of  the  HOPE  Grant 
program  is  to  provide  homeowmership 
opportunities  for  low-income  families 
and  individuals.  Important  to  the 
success  of  the  HOPE  1  program  will  be 
the  development  of  resident-based 
organizations  that  will  have  central 
responsibihties  for  the  program. 

The  authorizing  legislation  provides 
for  implementation  by  publication  of  a 
notice  for  immediate  effect.  Comments 
on  the  notice  published  on  February  4, 
1991  were  due  September  30.  HUD 
invites  further  public  comment  on  these 
program  guidehnes,  including  the 
amendments  to  the  guidelines,  and  will 
consider  the  comments,  together  with 
comments  received  by  September  30,  in 
developing  the  final  rule  for  the 
program.  As  required  by  the  statute, 
HUD  will  publish  the  final  rule  within 
eight  months  from  today. 
dates:  Effective  date:  January  14, 1992. 

Comment  due  date:  April  15. 1992. 

The  amendments  to  these  Guidelines 
contain  no  additional  information 
collection  requirements. 
AOOKESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  guidehnes  to  the  Office  of  the 
General  Counsel.  Rules  Docket  Clerk, 


room  10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  Van  Buskirk,  Homeownership 
Division  for  Public  and  Indian  Housing. 
202-708-4233.  To  provide  service  for 
persons  who  are  hearing-  or  speech- 
impaired,  this  number  may  be  reached 
via  TDD  by  dialing  the  Federal 
Information  Relay  Service  on  1-800-877- 
TDDY.  1-600-677-8339,  or  202-706-0300. 
Department  of  Housing  and  Urban 
Development,  room  4112,  451  Seventh 
Street  SW.,  Washington,  DC  20410. 
(Telephone  numbers,  other  than  "800" 
TDD  numbers,  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 

information  collection  requirements 
contained  in  these  amended  guidelines 
have  been  approached  through  April  30, 
1992,  by  the  Office  of  Management  and 
Budget,  under  section  3504(h]  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  and  assigned  0MB 
control  number  2577-0132.  Information 
on  the  estimated  public  reporting  burden 
is  provided  in  this  document  under  the 
heading  "Other  Matters."  Comments 
regarding  burden  estimates  or  any  other 
aspects  of  the  collection  requirements 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  room  3001, 
Washington.  DC  20503.  Attention:  Jenny 
Main.  Desk  Officer  for  HUD. 

Summary  irf  Amendments  to  HOPE  1 
Guidelines 

In  addition  to  various  classifications, 
technical  corrections,  and  a  few 
reorganizations.  HUD  has  made  the 
following  significant  changes  to  the 
guidelines  published  on  February  4, 
1991.  Potential  applicants  should  read 
the  entire  document  thoroughly. 

Part  I.  Purpose:  Summary;  and 
Relationship  to  Other  Programs 

In  section  110(a),  Waiver  of  section  8 
Regulations,  the  paragraph  describing 
anticipated  amendments  to  24  CFR  part 
791  has  been  deleted,  since  the 
amendments  to  part  791  were  published 
at  56  FR  9828  on  March  7. 1991.  Part  791 
governs  the  allocation  of  housing 
assistance  and,  as  amended,  permits 
HUD  to  set  aside  section  8  authority  for 
use  in  connection  with  the  HOPE 
programs. 


Part  II.  Definitions 

Hie  definition  of  Applicant  has  been 
clarified  by  noting  that  a  cooperative 
association  may  be  an  eligible  applicant 
only  for  property  it  proposes  to  acquire 
and  transfer  to  eligible  families. 

The  definition  of  Eligible  Property  has 
been  clarified  to  give  townhouses  and 
adjacent  detached  houses  as  examples 
of  contiguous  single  family  public  and 
Indian  housing  properties  that  are 
eligible  under  HOPE  1.  Scattered-site 
single  family  properties  are  eligible 
under  HOPE  3. 

The  definition  of  Census  Region  has 
been  deleted  since  the  term  is  no  longer 
used.  HUD  has  decided  to  assure 
compliance  with  the  requirement  for 
geographic  diversity  by  assuring  a 
certain  level  of  funding  in  each  of  the  10 
HUD  Regions,  rather  than  in  each  of  the 
four  Census  Regions. 

The  definition  of  Ownership  Interest 
has  been  amended  by  noting  that  mutual 
housing  is  eligible  only  to  the  extent  it 
provides  for  the  transfer  of  ownership 
interests  to  eligible  families.  Some  forms 
of  mutual  housing  do  not  give  occupants 
ownerships  rights,  such  as  an  equity 
stake  in  the  property  or  the  right  to  sell 
the  property  (or  shares  representing  the 
propertyT  as  in  cooperatives). 

The  definition  of  Private  Nonprofit 
Organization  has  been  amended  to 
require  that  it  be  a  tax  exempt  entity 
under  section  501(c)  of  the  Internal 
Revenue  Code  of  1986.  RMCs  and  RCs 
must  be  nonprofit  organizations,  but 
need  not  meet  the  definition  of  private 
nonprofit  organizations,  and.  therefore, 
need  not  be  tax  exempt  under  section 
501(c).  This  will  avoid  imposing  an 
undue  administrative  burden  on  resident 
entities. 

III.  Planning  Grants 

Under  section  301(a).  General 
Authority.  HUD  will  comply  with  the 
requirement  for  national  geographical 
diversity  by  selecting  at  least  two  mini 
and  two  full  planning  grants  for  each  of 
the  10  HUD  Regions  (assuming  sufficient 
approval  applications),  rather  than  the 
four  Census  regions.  HUD  has 
determined  that  sufficient  funding  has 
been  appropriated  to  permit  wider 
geographic  diversity  than  provided  in 
the  earlier  notice.  See.  also,  section 
315(b),  Ranking  and  Selection  To  Assure 
National  Geographic  Diversity,  which 
has  been  conformed.  Section  301(a)  has 
also  been  amended  to  provide  that 
where  both  an  RMC  and  an  RC  submit 
applications  for  the  same  eligible 
property.  HUD  shall  consider  only  the 
aiqilication  from  the  RMC. 


UMI 
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Under  section  301(b)(2),  HUD  is 
providing  a  "safe  harbor"  where  an 
applicant  requests  a  planning  grant  of 
more  than  $200,000  ($100,000  for  a  mini 
planning  grant).  No  additional 
demonstration  of  good  cause  is  required 
for  applications  representing  more  than 
250  units  which  request  more  than  the 
dollar  cap,  if  the  additional  amount 
requested  is  not  more  than  $800  for  each 
unit  over  250  for  a  planning  grant  or  not 
more  than  $400  for  each  unit  over  250  for 
a  mini  planning  grant.  If  the  applicant 
submits  an  application  exceeding  these 
unit  caps,  the  application  must  contain  a 
justification  demonstrating  that  the 
costs  are  reasonable. 

Section  305,  Eligible  Planning  Grant 
Activities,  has  been  clarified  to  provide 
that  only  costs  incurred  on  or  after  the 
effective  date  of  the  grant  agreement  for 
the  planning  grant  qualify  for  funding 
under  the  program. 

Section  365(a]  has  been  modified  to 
correct  an  oversight.  Funding  for  the 
development  of  RMCs  or  RCs  may  not 
duplicate  funding  under  section  20(f)  of 
the  1937  Act.  This  was  policy  was 
previously  included  for  implementation 
grants,  and  intended  for  plaiming  grants. 

Section  305(g]  Security  Plans,  has 
been  amended  to  give  examples  of 
activities  that  are  eligible  under  the 
heading  "Security  Plans."  This  activity 
may  cover  assessing  the  need  for  the 
hiring  of  security  personnel  and  creating 
tenant  patrols,  for  negotiating 
agreements  with  local  law  enforcement 
agencies,  and  for  providing  security 
systems. 

Section  310(a),  NOFA,  has  been 
amended  by  moving  the  provision  that 
states  that  applicants  may  request 
information  and  guidance  from  HUD 
about  program  requirements  and 
preparation  of  the  application  to  the 
appropriate  place  in  ihe  guidelines.  This 
sentence  was  mistakenly  placed  under 
"Screening"  in  the  February  4 
guidelines.  The  same  correction  has  also 
been  made  to  section  415(a). 

Under  section  310(b)(l)(iii),  applicants 
are  required  to  propose  establishment  of 
a  resident  entity  promptly  after  the 
effective  date  of  the  grant  agreement,  if 
no  such  entity  already  exists.  Resident 
involvement  is  crucial  to  the  success  of 
a  HOPE  homeownership  program.  This 
important  improvement  will  assure  that 
applicants  will  actively  enlist 
participation  by  the  residents  in  the' 
development  and  execution  of 
homeownership  program  under  the 
HOPE  program. 

Section  310(b)(2)(i)  has  been  amended 
to  permit  an  application  from  a  private 
nonprofit  organization  that  has  applied 
for  tax  exempt  status  under  section 
501(c)  of  the  Internal  Revenue  Code  of 


1986  on  or  before  the  date  of  application 
to  be  considered,  so  long  as  it  receives 
approval  before  the  effective  date  of  the 
grant  agreement.  This  will  give 
applicants  additional  time  to  obtain  tax 
exempt  status. 

Section  310(b)(4)(i)  has  been  clarified 
to  state  that  an  authorized 
representative  of  the  public  official  who 
subn-Us  the  CHAS  may  make  the 
certification  that  the  application  is 
consistent  with  the  CHAS. 

Section  310(b)(4)(ii]  has  been 
amended  to  delete  the  requirement  that 
an  IHA  demonstrate  in  its  application 
that  its  proposed  homeownership 
program  is  consistent  with  the  tribal 
plan.  (Indian  tribes  and  IHAs  are  not 
subject  to  the  requirement  that  the 
application  contain  a  certification  of 
consistency  with  the  CHAS.)  This 
amendment  will  simplify  the  program 
for  entities  that  lack  the  capacity  to 
carry  out  detailed  plaiming. 

Section  310(b)(6),  Resident  Interest, 
has  been  amended  to  add  a  requirement 
that  the  application  contain  a  board 
resolution  from  the  RMC  or  RC 
supporting  an  application  from  an  RMC 
or  RC,  to  ensure  the  organization  as  a 
whole  supports  the  application. 

It  has  also  been  amended  to  provide 
that  where  an  RMC  or  RC  exists  for  the 
eligible  property,  the  application  contain 
a  board  resolution  from  the  RMC,  or  (if 
there  is  no  RMC)  the  RC  for  the  eligible 
property,  that  it  is  interested  and  that 
the  applicant  is  submitting  the 
application  on  behalf  of  that  RMC  or 
RC.  This  requirement  applies  regardless 
of  whether  the  appHcant  is  an  RMC  or 
RC  for  the  area  (but  not  the  partictilar 
property)  or  is  an  entity  that  is  not  an 
RMC  or  RC.  The  previous  guidelines  did 
not  cover  the  situation  where,  for 
example,  a  city -wide  RMC  or  RC 
applied  for  a  project  that  has  its  own 
RMC  or  RC. 

Finally,  this  section  has  been 
amended  to  require  that  where  an  RMC 
or  RC  does  not  exist  for  the  eligible 
property,  the  application  include  a 
survey  showing  that  (a)  if  the 
development  is  less  than  50  percent 
vacant,  at  least  50  percent  of  the 
households  of  the  eligible  property  are 
interested  in  exploring  the  possibility  of 
homeownership;  or  (b)  if  the 
development  is  50  percent  or  more 
vacaiit,  there  are  at  least  1.2  interested 
eligible  families  for  each  unit  in  the 
property  that  is  not  occupied  by  a  family 
interest  in  homeownership  (either 
because  it  is  vacant  or  the  resident  is 
not  interested). 

A  new  section  310(b)(7), 
Nonduplication  of  Funding,  has  been 
added  to  require  the  application  to 
contain  a  certification  that  the  applicant 


has  not  and  will  not  receive  assistance 
from  the  Federal  government,  a  State,  or 
a  unit  of  general  local  government,  or 
any  agency  or  instrumentality  thereof, 
for  activities  for  which  funding  is 
requested  in  the  application. 

Section  310(c).  Screening,  has  been 
clarified.  In  addition,  the  scope  of  the 
screening  has  been  modified  to  specify 
that  applications  that  fail  to  comply  with 
any  program  requirements  will  receive 
no  further  processing.  See,  also,  section 
415(c),  for  conforming  changes  for 
implementation  grants. 

The  rating  points  in  section  305(a) 
have  been  modified  to  give  more  weight 
to  the  important  categories  of 
"capability"  and  "efficiency." 

Section  315(a)(1),  the  rating  factor 
entitled  Capability,  has  been  amended. 
A  new  subcriterion  (iii)  gives  up  to  5 
points  to  applicants  based  on  their 
direct  experience  in  representing 
residents  of  public  or  Indian  housing 
developments.  Clauses  (A)  and  (C) 
under  subcriterion  (iv)  have  been 
deleted  and  the  maximum  points 
reduced  to  5.  Subcriterion  (v),  a 
demonstration  by  the  applicant  or  a 
joint  applicant  that  it  is  an  RMC  or  RC, 
has  been  moved  from  criterion  (2)(iii). 
The  total  points  for  criterion  1  have 
been  increased  to  35. 

Section  315(a)(2),  the  rating  factor 
entitled  Resident  and  Homebuyer 
Interest  and  Marketability,  has  been 
revised  in  several  ways.  This  factor  now 
consists  of  three  alternate  subcriteria. 
The  first  two  now  apply  where  the 
applicant  is  not  an  RMC  or  RC 
Subcriterion  (ii)  has  been  amended  to 
assign  points  based  on  the  number  of 
interested  families  interested  in 
participating,  not  just  families  in  other 
developments  of  the  PHA/MA.  HUD 
has  determined  that  assigning  points 
based  only  on  the  interest  of  families  in 
other  PHA/IHA  developments  is  too 
limited,  given  the  pool  of  potentially 
eligible  families.  A  new  subcriterion  (iii) 
has  been  added  covering  situations 
where  the  applicant  is  an  RMC.  If  a 
majority  of  the  governing  board  favors 
homeownership,  the  applicant  receives  5 
points.  If  two-thirds  of  ihe  board  is  in 
favor,  the  applicant  receives  10  points. 
The  maximum  points  for  criterion  (2) 
have  been  reduced  from  20  to  10. 

Section  315(a)(3),  the  rating  criterion 
entitled  Suitability  of  the  Property,  has 
been  amended  to  assign  maximum 
points  to  each  of  the  subcriteria  to 
assure  each  one  approximately  equal 
weight.  In  the  case  of  neighborhoods 
with  undesirable  conditions,  the 
applicant  may  receive  maximum  points 
if  tiie  conditions  "can  be"  mitigated.  The 
earlier  guidelines  required  that 
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mitigatioB  already  be  underway.  This 
requirement  was  unrealistic  and  could 
have  resulted  in  disapproval  of 
otherwise  excellent  homeownership 
opportunities. 

Section  315(a)(5).  the  rating  criterion 
entitled  Efficiency,  has  been  clarified  to 
note  that  points  will  be  awarded  to  an 
applicant  based  on  its  cost  in  relation  to 
other  applications  in  the  competition. 

Section  315(b)(1)  has  been  amended  to 
assure  funding  of  at  least  one  mini 
planning  grant  and  one  full  planning 
grant  involving  an  Indian  housing 
development 

A  new  section  315(b)(5)  has  been 
added  governing  what  happens  if  HUD 
discovers  procedural  errors  at  various 
stages  of  review  and  selection.  See,  also, 
section  425(c)(5)  for  implementation 
grants. 

Section  315(d),  Reduction  in 
Requested  Grant  Amounts,  has  been 
amended  to  clarify  that  HUD  may  not 
only  approve  an  application  for  an 
amount  lower  than  requested  but  may 
also  adjust  line  items  in  the  proposed 
budget  within  the  amount  requested. 

Part  IV.  Implementation  Grants 

Section  401(a)  has  been  amended  to 
provide  that,  where  both  an  RMC  and 
an  RC  submit  applications  for  the  same 
eligible  property,  HUD  shall  consider 
only  the  application  from  the  RMC. 

Section  401(b),  National  Competition, 
has  been  amended  to  require  that  HUD 
select  at  least  one  application  from  each 
of  the  10  HUD  Regions,  instead  of  from 
each  of  the  four  Census  regions.  HUD 
has  determined  that  sufficient  fimds 
were  appropriated  to  fund  at  least  one 
application  in  each  HUD  Region  to 
achieve  national  geographic  diversity 
and  still  permit  selection  based  on  a 
national  competition  for  the  remaining 
funds.  In  addition,  if  none  of  the  10 
involves  an  Indian  housing  development 
and  sufficient  funds  remain,  the  highest 
ranking  application  anywhere  in  the 
country  involving  Indian  housing  shall 
also  be  approved.  See,  also,  a  related 
conforming  change  to  section  425(c). 

Consistent  with  the  planning  grant 
amendment,  section  405(a).  Limitations, 
has  been  amended  to  provide  that  only 
costs  incurred  on  or  after  the  effective 
date  of  the  grant  agreement  qualify  for 
funding  under  the  program. 

Section  410(bj{l){i)  has  been  clarified 
to  provide  that  cash  contributions  must 
be  contributed  permanently  for  uses 
under  tffe  program  to  count  towards  the 
match. 

Section  410(b)(1)  (iv)  and  (vi)  have 
been  added  to  clarify  computation  of  the 
match.  Clause  (iv)  provides  that  cash 
contributions  may  be  made  by  the 
applicant,  non-Federal  public  entities. 


private  entities,  and  individuals, 
including  program  income  from  a 
Federal  grant  earned  after  the  end  of  tlie 
award  period  if  no  Federal  requirements 
govern  their  disposition  (including 
UDAG  and  HoDAG  repayments).  Clause 
(vi)  provides  that  the  grant  equivalent  of 
a  below-market  interest  rate  loan  to  the 
homebuyer.  where  all  repayments, 
interest,  and  other  return  will  not  be 
permanently  contributed  to  the  HOPE 
program,  may  be  counted  as  a  cash 
contribution,  in  accordance  with 
speciHed  standards.  These  provisions 
were  taken  from  the  HOME  rule 
governing  match  requirements  for  that 
program. 

Section  410(b)(l)(v)  provides  that  cash 
contributions  may  also  be  made  towards 
the  match  from  sale  proceeds  from  the 
Turnkey  III  Homeownership  and  Mutual 
Help  programs  obtained  pursuant  to  PIH 
Notice  91-28  and  approved 
homeownership  programs  under  section 
5(h)  of  the  1937  Act.  Section 
410(b)(l)(vii)  clarifies  that  a  down 
payment  by  an  eligible  family  may  not 
count  towards  the  match  (since  it  is 
counted  towards  a  family's  equity  and, 
therefore,  cannot  be  considered  a 
permanent  contribution  to  the  program). 
Finally,  section  410(b)(l)(viii)  permits 
amounts  that  an  applicant  has  requested 
in  an  application  submitted  to  the 
Federal  Housing  Finance  Board  for 
assistance  under  its  Affordable  Housing 
Program  to  count  towards  the  match,  so 
long  as  FHFB  approves  the  application 
before  the  date  HUD  approves  the 
HOPE  application. 

Section  410(b)(5),  Infrastructure,  has 
been  amended  to  provide  that  an 
infrastructure  investment  may  be 
counted  towards  the  match  only  if  it 
was  completed  on  or  after  the  date  that 
is  12  months  before  the  date  of  the  HUD 
notification  to  the  applicant  of 
implementation  grant  approval  and 
completed  no  later  than  five  years  from 
the  effective  date  of  the  grant 
agreement.  This  makes  the  HOPE 
program  substantially  consistent  with 
the  HOME  program.  The  February  4 
guidelines  permitted  counting 
infrastructure  expenditure  only  if  they 
were  made  after  the  date  of  HUD 
approval  of  the  application  and  set  no 
deadline  for  completion. 

Section  410{b)(7)(ii),  under  Other  In- 
Kind  Contributions,  has  been  amended 
to  increase  the  valuation  of  donated 
labor,  including  sweat  equity,  from  $5  an 
hour  to  SlO  an  hour,  consistent  with 
recent  changes  to  HUD's  Shelter  Plus 
Care  program.  In  addition  section 
410(b)(7)(ii)  has  been  clarified  to  provide 
that  sweat  equity  may  be  counted 
towards  the  match  only  if  it  is  not  also 
counted  towards  a  family's  equity. 


Section  410(b)(7)(iii)  has  been  added 
to  provide  guidance  in  the  case  of 
donated  materials  and  supplies. 

Section  415(b)(3)(ii)  has  been  clarified. 
The  February  4  guidelines  permitted  an 
RMC  or  RC  to  arrange  for  management 
by  a  qualified  management  entity,  but 
did  not  explain  what  was  meant.  The 
amended  guidelines  specified  that  an 
RMC  or  RC  may  arrange  for  the 
management  of  the  program  by  a 
qualified  entity  which  has  effectively 
and  efficiently  managed  housing  for  at 
least  three  years. 

Section  415(b)(3)(iii)  is  new.  It  permits 
an  application  from  a  private  nonprofit 
organization  that  has  apphed  for  tax 
exempt  status  under  section  501(c)  of 
the  Internal  Revenue  Code  of  1986  on  or 
before  the  date  of  application  to  be 
considered,  so  long  as  it  receives 
approval  before  the  effective  date  of  the 
grant  agreement. 

Under  section  415(b)(4),  Description  of 
Proposed  Homeownership  Program, 
applicants  are  required  to  propose 
establishment  of  a  resident  entity 
promptly  after  the  effective  date  of  the 
grant  agreement,  if  no  such  entity 
already  exists.  Resident  involvement  is 
crucial  to  the  success  of  a  HOPE 
homeownership  program.  This  important 
improvement  will  assure  that  applicants 
will  actively  enlist  participation  by  the 
residents  in  the  development  and 
execution  of  homeownership  programs 
under  the  HOPE  program. 

Section  415(b)(8Hi)(C)  contains  an 
amendment  to  the  replacement  plan 
requirements.  HUD  has  reconsidered  its 
earlier  view  that,  since  one-for-one 
replacement  is  required  for  each  public 
or  Indian  housing  unit  converted  to 
homeownership  under  the  HOPE  1 
program,  each  application  containing  a 
feasible  replacement  housing  plan  could 
be  presumed  to  comply  with  the 
requirement  that  the  program  not 
appreciably  reduce  the  number  of  public 
and  Indian  housing  rental  units 
available  in  the  locality.  In  accordance 
with  section  303(e)(8)  of  the  1937  Act,  a 
new  selection  criterion  has  been  added 
to  section  425(b)(9).  Under  the  new 
criterion,  points  will  be  deducted  from 
an  applicant's  score,  depending  on  the 
extent,  if  any,  it  would  result  in  the 
appreciable  reduction  of  public  or 
Indian  Housing  in  the  locality.  The 
provision  related  to  this  subject  in  the 
threshold  review  has  been  deleted  (see 
former  section  420(b)). 

Section  415(b)(9)!ii)  has  been  added  to 
provide  that,  where  the  match  does  not 
apply  to  an  IHA  in  accordance  with 
section  410(d),  the  application  shall 
contain  a  certification  that  the  IHA  has 
not  received,  and  will  not  receive. 


UMI 


Fcdwal  Register  /  Vot  57.  No.  f  /  Tuwday.  January  14>  1992  /  Rules  and  Regaletioiig  1525 


amounts  under  title  I  of  the  Housing  and 
Community  Development  Act  of  1974  for 
the  fiscal  year  in  which  HUD  obligates 
the  HOPE  grant  funds. 

Section  415(b)(10).  Economic 
Development  has  been  amended  to 
require  an  application  to  contain  a  plan 
for  economic  development  activities  if 
the  applicant  also  requests  assistance 
for  operating  expenses.  Where  post-sale 
operating  assistance  is  needed,  HUD 
has  determined  that  economic 
development  activities  should  always  be 
required  to  assure  successful  phasing 
out  of  operating  assistance. 

Section  415(b)(12)(i)(BJ  has  been 
amended  to  require  the  application  to 
demonstrate  that  the  monthly 
expenditure  for  principal  interest,  taxes, 
insurance,  estimated  utilities,  and  other 
monthly  housing  costs  by  an  eligible 
family,  that  is  necessary  to  complete  (he 
sale  for  the  initial  acquisition  of  a  unit 
be  no  less  than  25  percent  of  adjusted 
family  income.  The  initial  guidelines 
only  included  the  35  percent  ceiling,  and 
HUD  has  determined  that  families 
should  be  required  to  pay  a  certain 
minimum  amount  to  avoid  possible 
abuse. 

Section  415(b)(16),  Management 
Entity,  has  been  amended  to  require  that 
the  application  contain  a  copy  of  the 
proposed  management  contract  only  if 
the  PHA  or  IHA  will  transfer  the 
property  within  six  months  from  the 
effective  date  of  the  grant  agreement. 
Where  transfer  will  be  delayed  longer 
than  six  months,  it  is  not  reasonable  to 
require  a  copy  of  a  contract. 

Section  415(b)(i7](i]  has  been  clarified 
to  state  that  an  authorized 
representative  of  the  public  official  who 
submits  the  CHAS  may  make  the 
certiBcation  that  the  application  is 
consistent  with  the  CHAS. 

Section  415(b](17](ii)  has  been 
amended  to  delete  the  requirement  that 
an  IHA  demonstrate  that  its  proposed 
homeownership  program  is  consistent 
with  the  tribal  plan.  This  amendment 
will  simplify  the  program  for  entities 
that  lack  the  administrative  resources  to 
carry  out  detailed  planning. 

Section  415(b)(19),  Resident  Interest, 
has  been  expanded.  If  an  RMC  or  RC  is 
an  applicant,  the  application  must 
contain  a  board  resolution  from  the 
RMC  or  RC,  to  ensure  the  organization 
as  a  whole  supports  the  application. 

It  has  also  been  amended  ta  provide 
that  where  an  RMC  or  RC  exists  for  the 
eligible  property,  the  application  contain 
a  board  resolution  from  the  RMC,  or  (if 
there  is  no  RMC)  the  RC,  for  the  eligible 
property  that  it  is  interested  and  that  tfa« 
applicant  is  submitting  the  application 
on  behalf  of  that  RMC  or  RC  This 
requirement  apples  regardless  of 


whether  the  applicant  is  an  RMC  or  RC 
for  the  area  (but  not  the  particular 
property)  or  is  an  entity  that  is  not  an 
RMC  or  RC.  The  previous  guidelines  did 
not  cover  the  ntuation  where,  for 
example,  a  city-wide  RMC  or  RC 
applied  for  a  project  that  has  its  own 
RMCorRC 

Finally,  if  the  development  is  less  than 
50  percent  vacant,  at  least  50  percent  of 
the  households  of  the  eligible  property 
must  indicate  that  they  are  interested  in 
exploring  the  possibility  of 
homeownership.  If  the  development  is 
50  percent  or  more  vacant,  the  survey 
must  indicate  that  there  are  at  least  1.2 
interested  eligible  families  for  each  unit 
in  the  proposed  property  that  is  not 
occupied  by  a  family  interested  in 
homeownership. 

A  new  section  415(b)(23), 
Nonduplication  of  Funding,  has  been 
added  to  require  the  application  to 
contain  a  certification  that  the  applicant 
has  not  and  will  not  receive  assistance 
from  the  Federal  government  a  State,  or 
a  unit  of  general  local  government  or 
any  agency  or  instrumentality  thereof, 
for  activities  for  which  funding  is 
requested  in  the  application^ 

Section  415(c),  Screening,  has  been 
clarified.  In  addition,  the  scope  of  the 
screening  has  been  modified  to  specify 
that  applications  that  fail  to  comply  with 
any  program  requirements  will  receive 
no  further  processing. 

The  rating  points  in  section  425(a) 
have  been  modified  to  give  more  weight 
to  the  important  categories  of 
"capability"  and  "quality  and  feasibility 
of  program." 

Section  425(a)(1),  the  rating  criterion 
entitled  Capability,  has  been  amended 
by  moving  subcriterion  (v)  (a 
demonstration  that  the  applicant  or  joint 
applicant  is  an  RMC  or  RC)  from 
criterion  (3),  and  adjusting  the  points 
accordingly. 

Section  425(a)(3),  the  rating  criterion 
entitled  Resident  and  Homebuyer 
Interest  and  Marketability,  has  been 
amended  to  require  more  interest  in  the 
program  under  subcriteria  (i)  and  (ii)  in 
order  to  receive  points.  In  addition, 
subcriterion  (ii)  has  been  amended  to 
base  points  on  the  number  of  interested 
families  interested  in  participating 
-based  on  a  survey.  HUD  has  determined 
that  assigning  points  based  only  on  the 
interest  of  families  in  other  PHA/IHA 
developments  is  too  limited,  given  the 
pool  of  potentially  eligible  families. 

Section  425(a)(5),  the  rating  criterion 
entitled  Relationship  to  CHAS,  has  been 
amended  to  adjust  the  score  for 
applications  submitted  by  an  Indian 
tribe  or  IHA.  since  consistency  with 
neither  a  OlAS  nor  a  tribal  plan  is 
required. 


Section  425(a)(7),  the  rating  criterion 
entitled  Suitability  of  die  Property,  has 
been  amended  to  specify  maximtun 
points  that  may  be  assigned  for  each  of 
the  subcriteria,  to  give  each  one 
approximately  equal  weight. 

Section  425(a)(8),  the  rating  criterion 
entitled  MBE/Wffi  Goals,  has  been 
modified  to  provide  that,  in  determining 
the  extent  to  which  an  applicant 
demonstrates  a  firm  commitment  to 
promoting  the  use  of  minority  business 
enterprises  or  women-owned 
businesses,  HUD  will  especially 
consider  resident-owned  businesses, 

Section  425(a)(9),  the  rating  criterion 
entitled  Appreciable  Reduction  of  Public 
or  Indian  Housing  in  the  Locality,  has 
been  added,  as  discussed  above. 

Section  42S(b),  Environmental  Review, 
has  been  amended  to  permit  HUD  to 
adjust  rating  scores  based  on  its 
environmental  review  when  it 
determines  environmental  impact 
mitigation  would  result  in  excessive 
costs.  The  previous  guidelines  permitted 
adjustment  only  in  cases  of  time  delays. 

Section  425(d),  Reduction  in 
Requested  Grant  Amounts,  has  been 
amended  to  clarify  that  HUD  may  not 
only  approve  an  application  for  an 
amount  lower  than  requested  but  may 
also  adjust  line  items  in  the  proposed 
budget  within  the  amounts  requested. 
The  references  to  section  102(d)  of  the 
HUD  Reform  Act  have  been  deleted 
since  implementing  regulations  under  24 
CFR  part  12,  subpart  D,  have  not  yet 
become  effective. 

Part  V.  O^er  Requirements 

Section  505(c)(2)  as  published  on 
February  4  stated  that  only  Indian  tribes 
ami  IHAs  that  exercise  their  powers  of 
self-government  were  subject  to  the 
requirements  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act.  This  is  incorrect;  the 
section  has  been  corrected  by  deleting 
the  incorrect  modifier  ("as  described  in 
section  505(a)(2)"). 

Section  S05(d),  Minority  and  Women's 
Business  Enterprises,  has  been  amended 
to  clarify  that,  in  the  case  of 
applications  submitted  by  Indian  tribes 
or  IHAs,  compliance  with  various 
requirements  concerning  minorify  and 
women's  business  enterprises  must  be 
consistent  with,  but  not  in  derogation  of. 
the  Indian  Self-Determination  and 
Education  Assistance  Act 

Section  53a  Conflict  of  Interest,  has 
been  modified  to  provide  that  a  resident 
of  an  eligible  property  may  acquire  a 
homeownership  interest  even  if  he  or 
she  would  otherwise  be  excluded  by 
paragraph  (a).  This  will  avoid  the  need 
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for  processing  applications  for 
exceptions  to  paragraph  (a). 

Section  545  is  new.  Where  the 
applicant  is.  or  proposes  to  contract 
with,  a  primarily  religious  organization 
or  a  wholly  secular  organization 
established  by  a  primarily  religious 
organization,  the  organization  shall 
undertake  its  responsibilities  with 
respect  to  the  homeownership  program 
in  accordance  with  three  specified 
principles. 

Part  VI.  Grant  Agreement — Planning 
and  Implementation  Grants 

Section  601(c)  has  been  clarified  to 
state  that  HUD  may  take  any 
appropriate  action  authorized  under  the 
grant  agreement  if  HUD  determines  the 
recipient  is  failing  to  carry  out  the 
program  as  required.  The  authority  for 
HUD  to  take  action  where  it  determines 
a  recipient  "is  likely  to  fail"  has  been 
deleted.  On  reconsideration,  HUD  has 
determined  sanctions  should  be  imposed 
only  where  a  recipient  is  actually  failing 
to  comply  with  program  requirements, 
not  where  HUD  believes  it  probably  will 
fail. 

Part  VII.  Implementation  of  Planning 
and  Implementation  Grants 

Section  701(d)  has  been  deleted,  since 
it  is  not  appropriate  for  HUD  to  provide 
tax  advice  to  program  recipients. 

Section  720,  Restrictions  on  Resale  by 
Initial  Homeowners,  has  been 
reorganized.  The  provisions  limiting  the 


equity  interest  that  an  initial 
homeowner  may  retain  from  sale  during 
the  first  six  years  of  homeownership  has 
been  moved  to  subsection  (c)  from 
paragraph  (b)(l)(ii)(B).  The  guidelines 
published  February  4, 1991  were 
structured  in  a  way  that  suggested  that 
the  resale  restrictions  during  the  first  six 
years  applied  only  where  the  family 
acquired  the  property  for  less  than  fair 
market  value.  HUD  does  not  believe  this 
was  the  intent  of  Congress  and  has 
reorganized  the  section  accordingly  to 
remove  the  ambiguity. 

Paragraph  (a)(2),  Right  to  Purchase, 
has  been  amended  to  set  deadlines  for 
RMCs,  RCs,  and  cooperatives  that 
decide  to  purchase  units  from 
homeowners.  Such  entities  would  have 
10  days  after  receiving  notice  of  a  firm 
contract  between  a  homeowner  and  a 
prospective  buyer  to  decide  whether  to 
exercise  its  prior  right  to  purchase  and 
60  additional  days  to  complete  closing  of 
the  purchase.  Where  a  PHA/IHA  or  the 
recipient  has  a  prior  right,  it  would  be 
subject  to  the  same  deadlines. 

Paragraph  (b)(l)(i)  has  been  clarified 
regarding  how  the  amount  of  a 
promissory  note,  where  required,  is 
determined. 

In  addition,  paragraph  (c)  has  been 
amended.  HUD  has  determined  that  the 
inflation  adjustment  made  to  the  equity 
a  homeowner  has  in  the  property  should 
apply  to  equity  that  is  the  result  of 
sweat  equity.  Accordingly,  the 
guidelines  have  been  amended  to 


provide  that  the  contribution  to  equity 
p§id  by  a  family  may  be  provided  in  the 
form  of  cash  or  the  value  of  sweat 
equity.  In  addition,  the  guidelines  now 
provide  that  the  value  of  any 
improvements  made  by  the  family 
during  the  time  it  owns  the  home 
includes  improvements  made  through 
sweat  equity.  Sweat  equity  was 
previously  excluded  for  purposes  of 
computing  inflation  adjustments  to  a 
family's  equity.  Finally,  a  new 
paragraph  (c)(3)  has  been  added  to 
clarify  that  amounts  that  count  towards 
a  family's  equity  may  not  also  count 
towards  the  match. 

Part  IX.  Waiver  Authority 

Section  901  has  been  amended  to 
delete  the  provision  that  HUD  will  not 
waive  deadlines  for  receipt  of 
applications.  The  policy  has  not 
changed,  but  the  guidelines  are  not  the 
appropriate  place  for  the  limit  on  HUD's 
waiver  authority  since  the  deadline  is  in 
the  NOFA.  The  NOFA  states  this  policy. 

X.  Other  Matters 

Information  Collections* 

The  information  collection 
requirements  contained  in  these 
amended  guidelines  have  been 
approved  through  April  30, 1992  by  the 
Office  of  Management  and  Budget  and 
assigned  0MB  control  number  2577- 
0132.  Information  on  these  requirements 
is  provided  as  follows: 


UMI 


Description 


i  310 _•. 

5415 

Recon}4(eflping: 
HS01  &805.. 


No.  of 
respondents 


100 
100 

100 


No.  of 

responses  per 

respondent 


Total  annual 
responses 


100 
100 

100 


Hours  per 
response 


40 
80 


Total 


4,000 
8,000 

4,400 


16.400 


Impact  on  tfie  Economy 

The  amendments  to  these  guidelines 
would  not  constitute  a  "major  rule"  as 
that  term  is  defined  in  section  1(b)  of  the 
Executive  Order  on  Federal  Regulations 
issued  by  the  President  on  February  17. 
1981.  An  analysis  of  these  guidelines 
indicates  that  it  would,  as  defined  by 
that  order,  not  have  (a)  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
or  (2)  cause  a  m&jor  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions.  At  the  time  of  publication  of  the 
final  rule  for  *he  program,  HUD  will 


update  its  regulatory  impact  analysis, 
based  on  any  comments  received. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102{2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  room  10276. 451 7th 
St..  SW.  Washington.  DC  20410. 


Impact  on  die  Family 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  amendments  to  the 
guidelines  do  not  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
the  family.  Achievement  of 
homeownership  by  low-income  families 
in  the  program  under  the  guidelines,  as 
amended,  can  be  expected  to  support 
family  values,  by  helping  families 
achieve  securify  and  independence;  by 
enabling  them  to  live  in  decent,  safe, 
and  sanitary  housing;  and  by  giving 
them  the  skills  and  means  to  live 
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independently  in  mainstream  American 
society.  Since  the  impact  on  the  family 
is  beneficial,  no  further  review  is 
necessary. 

FederaBam  bnpact 

The  General  Counsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  that  the 
amendments  to  these  guidelines  are 
closely  based  on  statutory  requirements 
and  impose  no  significant  additional 
burdens  on  States  or  other  public 
bodies.  The  notice  does  not  affect  the 
relationship  between  the  Federal 
government  and  the  States  and  other 
public  bodies  or  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  Therefore, 
the  policy  is  not  subject  to  review  under 
Executive  Order  12612. 

Semiannual  Ageada 

These  Guidelines  were  listed  a»  item 
number  1332  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  at  56  FR  5338&,  53392  en 
October  21, 1991  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

Impact  OB  Smeff  Entities 

In  accordance  with  5  U.S.C  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  the 
amendments  to  the  guidelines  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  Hie 
guidelines,  as  amended,  govern  the 
procedures  under  which  HUD  would 
make  assistance  available  to  applicants 
under  a  program  designed  to  provide 
homeownership  opportunities  to  low- 
income  families  and  individuals. 

Editorial  Note:  These  revised  program 
guidelines  will  appear  in  an  appendix  to 
subtide  A  of  title  24  of  the  Code  of  Federal 
Regulations. 

Progiam  Guideliae* 

TablcofCnteBla 
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I.  Purpose;  Summary;  and  Relationship 
to  Other  Programs 


Section  101.  Purpose. 

The  purpose  of  the  HOPE  1  program  is 
to  provide  homeownership  opportunities 
for  eligible  families  to  purchase 
multifamiiy  and  non-scattered  site, 
single  family  public  and  Indian  housing. 

Section  105.  Summary.  | 

Under  the  HOPE  1  program.  HUD 
makes  planning  grants  and 
implementation  grants  to  selected 
eligible  applicants  to  assist  them  in 
developing  and  carrying  out 
homeownership  programs  for  eligible 
families.  A  recipient  may  use  its 
implementation  grant  to  fund 
rehabilitation,  and  cover  other  eligible 
program  costs.  An  eligible  applicant 
may  (but  is  not  required  to]  apply  for  a 
planning  grant  to  assist  it  in  developing 
a  homeownership  program,  including  the 
development  of  resident  organizations. 


feasibility  studies,  counseling  and 
training  of  residents  and  homebuyers,' 
activities  necessary  for  the  development 
of  a  homeownership  program,  and 
preparation  of  an  application  for  an 
implementation  grant. 

An  eligible  applicant  may  apply  for  an 
implementation  grant  to  fimd  activities 
necessary  to  carry  out  an  approved 
howeownership  program.  Applicants 
may  not  submit  an  application  for  a 
planning  grant  and  an  implementation 
grant  for  the  same  property  in  response 
to  any  one  NOFA.  Each  recipient  is 
required  to  assure  that  a  specified 
portion  of  the  HOPE  implementation 
grant  is  matched  from  non-Federal 
sources.  (Certain  IHAs  may  be  exempt; 
see  section  410(d).)  Units  must  meet 
specified  housing  quality  standards,  and 
eligible  families  may  not  be  required  to 
pay  more  than  30  percent  of  adjusted 
income  per  month  for  principal,  interest, 
taxes,  and  insurance  to  complete  a  sale 
under  the  program. 

Section  110.  Relationship  to  other 
programs. 

(a)  Waiver  of  section  8  regulations.. 
HUD  may  make  section  8  authority 
available  for  use  in  support  of  the  HOPE 
1  program,  and  intends  to  approve 
requests  for  waivers  of  the  certificate 
and  housing  voucher  regulations  to 
facilitate  its  use.  Under  the  section  8 
program,  HUD  makes  rental  assistance 
available  to  assist  eligible  families. 
Owners  of  units  under  the  section  8 
program  receive  a  housing  assistance 
payment  equal  to  the  differencfe 
between  the  rent  for  the  unit  and  the 
amount  payable  by  the  eligible  family, 
which  is.  in  most  cases.  30  percent  of  the 
family's  adjusted  income.  See  24  CPU 
parts  882  and  887  for  the  rules  governing 
the  Section  8  Certificate  and  Housing 
Voucher  programs. 

To  permit  issuance  of  certificates  and 
vouchers  to  otherwise  eligible 
nonpurchasing  residents  who  qualify  as 
low-income  families,  HUD  will 
determine  that  good  cause  exists  and 
approve  requests  to  waive — 

(1)  The  provisions  prohibiting 
issuance  of  certificates  and  vouchers 
based  on  the  identity  or  location  of  the 
housing  occupied  by  the  family,  since 
one  purpose  of  providing  section  8 
assistance  under  the  HOPE  program  is 
to  aid  nonpurchasing  residents  in 
eligible  properties  and  section  8 
assistance  will  be  reserved  for  this 
purpose: 

(2)  The  provisions  establishing 
Federal  preferences  when  the  assistance 
is  used  for  nonpurchasing  residents, 
since  the  section  8  assistance  is  being 
made  available  for  these  families  and  it 


makes  no  sense  to  apply  the  preferences 
in  this  context;  and 

(3)  The  provisions  limiting  use  of 
certificates  and  vouchers  by  very  low- 
income  families.  (Section  413(a)  of 
NAHA  amended  the  1937  Act  to  permit 
this  waiver  under  the  Voucher  program.) 
HUD  has  determined  that,  under  the 
law,  nonpurchasing  residents  should  be 
given  section  8  assistance  if  permitted 
by  law  and,  therefore,  will  provide  for 
issuance  of  certiRcates  and  vouchers  to 
low-income  families,  not  only  very  low- 
income  families. 

Additional  waivers  may  be  necessary 
to  make  section  8  assistance  readily 
available  in  support  of  the  HOPE 
program.  HUD  will  also  consider 
requests  for  such  other  waivers. 

HUD  intends  to  issue  final  regulations 
amending  the  section  8  regulations  to 
achieve  these  purposes  when  it 
publishes  the  final  HOPE  regulation. 

(b)  Right  to  purchase.  Where  HUD 
approves  an  application  providing  for 
the  transfer  of  title  to  a  public  or  Indian 
housing  development  from  the  PHA/ 
IHA  to  another  applicant  or  entity,  the 
PHA/IHA  shall  transfer  the 
development  to  the  other  applicant  or 
entity,  in  accordance  with  the  approved 
homeownership  program 

(c)  Relationship  to  other 
homeownership  program. 
Homeownership  opportunities  tmder  the 
HOPE  1  program  are  in  addition  to  any 
other  public  and  Indian  housing 
homeownership  and  management 
opportunities,  including  opportunities 
under  section  5(h)  and  tide  II  of  the  1937 
Act. 

(d)  Inapplicability  of  section  18.  The 
requirements  of  section  18  of  the  1937 
Act,  governing  demolition  and 
disposition  of  public  or  Indian  housing, 
do  not  apply  to  the  HOPE  1  program. 
See  section  18(e)  of  the  1937  Act,  which 
was  added  by  section  412(b)  of  NAHA. 

(e)  Section  BACCs.  Section  413(b)  of 
NAHA  authorizes  HUD  to  enter  into 
annual  contributions  contracts  with 
PHAs/IHAs  for  the  purpose  of  replacing 
public  or  Indian  housing  transferred 
under  the  HOPE  1  program  with  section 
8  certificate  and  voucher  assistance.  The 
section  8  annual  contributions  contract 
shall  be  for  a  term  of  up  to  five  years. 

(f)  Modernization.  HUD  may  not  make 
available  modernization  assistance 
under  section  14  of  the  1937  Act  with 
respect  to  a  public  or  Indian  housing 
development  after  the  date  the  PHA/ 
IHA  transfers  tide  in  accordance  with  a 
homeownership  program  imder  this 
notice.  See  section  14(n)  of  the  1937  Act 
which  was  added  by  section  414  of 
NAHA. 
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(g)  Section  20(f)  assistance  for  RMCs 
andRCs.  HUD  may  not  provide 
additional  assistance  under  section  20(f) 
of  the  1937  Act  to  any  RMC  or  RC  if 
assistance  for  its  development  or 
formation  is  provided  under  the  HOPE  1 
program.  See  section  20(f)  of  the  1937 
Act,  which  was  added  by  section  415  of 
NAHA. 

(h)  Continuation  of  annual 
contributions.  Notwithstanding  sale  of  a 
public  or  Indian  housing  development 
by  a  PHA/IHA  under  this  program,  or 
the  purchase  of  a  unit  in  a  public  or 
Indian  housing  development  by  an 
eligible  family,  HUD  shall  continue  to 
pay  any  annual  contributions  still 
payable  with  respect  to  the 
development,  subject  to  the  maximum 
cap  applicable  to  such  contributions 
under  section  5(a)  of  the  1937  Act. 

(i)  Operating  subsidies.  HUD  may  not 
provide  operating  subsidies  imder 
section  9  of  the  1937  Act  with  respect  to 
a  public  or  Indian  housing  development 
after  the  date  the  PHA/IHA  transfers 
title  in  accordance  with  a 
homeownership  program  under  this 
notice.  The  implementation  grant  may 
be  used  to  cover  the  estimated  amount 
of  any  shortfall  in  operating  income 
after  transfer  by  the  PHA/IHA. 

(j)  Reservation  of  section  8  authority. 
HUD  may  reserve  authority  to  provide 
section  8  certiflcate  and  housing 
voucher  assistance  to  the  extent 
necessary  to  provide  replacement 
housing  and  rental  assistance  for  a 
nonpurchasing  resident  who  resides  in 
an  eligible  property  on  the  date  HUD 
notifies  the  applicant  of  approval  of  an 
implementation  grant  application,  for 
use  by  the  resident  in  another  property. 
HUD  encourages  PHAs/IHAs  to  make 
other  section  8  assistance  available  for 
use  in  connection  with  the  HOPE  1 
program.  See  paragraph  (a)  of  this 
section  for  a  discussion  of  waivers  of 
section  8  regulations  to  facilitate  use  of 
section  8  assistance. 

(k)  Variations  to  FHA  single  family 
mortgage  insurance  programs.  (1)  All 
regulatory  requirements  and 
underwriting  procedures  established  for 
the  FHA  single  family  mortgage 
insurance  programs  shall  apply,  except 
for  the  changes  described  in  paragraph 
(k)  of  this  section. 

(2)  In  the  single  family  FHA  mortgage 
insurance  programs  there  is  a 
requirement  for  a  down  payment  by  the 
mortgagor  in  cash  or  the  equivalent. 
Since  a  recipient  under  the  H(3PE 
program  may  provide  the  down  payment 
for  the  eligible  family /mortgagor, 
section  429  of  N^HA  amended  section 
203(b)(9)  of  the  National  Housing  Act  to 
provide  that  the  required  down  payment 
may  be  paid  by  a  corporation  or  person 


other  the  mortgagor  if  the  mortgage 
covers  a  unit  under  the  HOPE  program. 
Therefore,  the  regulations  at  24  CFR 
203.19(b),  203.32(b),  234.28(c)  and 
234.55(b)  were  amended  by  an  interim 
rule  published  on  February  4, 1991,  56 
FR  4476.  These  amendments  provide 
that  a  mortgagor  being  assisted  in  the 
purchase  of  a  housing  unit  in  connection 
with  the  HOPE  program  may  obtain  a 
loan  for  the  down  payment  from  a 
corporation  or  another  person  under 
conditions  satisfactory  to  HUD.  In 
addition,  a  second  mortgage  may  be 
placed  against  the  property  even  though 
the  entity  holding  a  second  mortgage  is 
not  a  Federal,  State,  or  local  government 
agency,  if  the  entity  is  designated  in  the 
homeownership  plan  of  an  applicant  for 
an  implementation  grant  under  the 
HOPE  programs. 

II.  Definitions 

1937  Act.  The  United  States  Housing 
Act  of  1937.  42  U.S.C.  1437  et  seq. 

Administrative  costs.  Administrative 
costs  that  are  reasonable  and  necessary, 
as  described  in  and  valued  in 
accordance  with  0MB  Circular  A-87  or 
A-122, '  as  applicable,  incurred  by  a 
recipient  in  carrying  out  a 
homeownership  program  under  this 
notice.  For  purposes  of  complying  with 
the  15  percent  limitation  in  section 
405(b](4].  administrative  costs  do  not 
include  the  costs  of  activities  which  are 
separately  eligible  under  section  405  or 
section  410. 

Applicant  The  following  entities  that 
represent  the  residents  of  the  eligible 
property: 

(a)  An  RMC  (resident  management 
corporation). 

(b)  An  RC  (resident  council). 

(c)  A  cooperative  association. 

(d)  A  public  or  private  nonprofit 
organization. 

(e)  A  public  body,  including  an  agency 
or  instrumentality  thereof. 

(f)  A  PHA  (public  housing  agency). 

(g)  An  IHA  (Indian  housing  authority). 
A  cooperative  association  may  be  an 

eligible  applicant  only  for  eligible 
property  it  proposes  to  acquire  and 
transfer  ownership  interests  in  to 
eligible  families  under  a  homeownership 
program. 

CHAS.  A  comprehensive  housing 
affordability  strategy  under  section  105 
of  NAHA.  See  24  CFR  part  91. 

Cooperative  association.  An 
association  organized  and  existing 
under  applicable  State  and  local,  or 
tribal,  law  primarily  for  the  purpose  of 
acquiring,  owning,  and  operating 


■  See  section  S10(b]  concerning  the  availability  of 
0MB  Circular*. 


housing  for  its  members  or  shareholders, 
as  applicable. 

Eligible  family,  (a)  A  low-income 
family;  or 

(b)  A  family  or  individual  who  is  a 
resident  in  the  pubUc  or  Indian  housing 
development  on  the  date  HUD  approves 
an  implementation  grant;  or 

(c)  A  family  or  individual  who  is 
assisted  under  a  housing  program 
administered  by  HUD  or  the  Department 
of  Agriculture  (not  including  any  non- 
low-income  families  assisted  under  any 
mortgage  insurance  program 
administered  by  either  Department). 

Eligible  property.  A  public  or  Indian 
housing  development,  other  than  a 
PHA's  or  IHA's  scattered-site  single 
family  properties.  Properties  with  up  to 
four  units  qualify  as  single  family 
properties.  Single  family  public  or  Indian 
housing  properties  that  are  contiguous  to 
other  single  family  public  or  Indian 
housing  properties,  such  as  townhouses 
and  adjacent  detached  houses,  are 
eligible  under  HOPE  1. 

Homeowership  program.  A  program 
for  homeownership  meeting  the 
requirements  under  this  notice.  The 
program  shall  provide  for  acquisition  by 
eligible  families  of  ownership  interests 
in  the  units  in  an  eligible  property  under 
an  ownership  arrangement  approved  by 
HUD  under  this  notice,  for  occupancy  by 
the  eligible  families.  At  least  86  percent 
of  the  units  must  be  acquired  by  eligible 
families  (or  such  higher  percentage  as 
may  be  required  under  State,  local,  or 
tribal  law  governing  cooperative 
associations  or  other  form  of 
homeownership  used  under  the 
program). 

HUD.  The  United  States  Department 
of  Housing  and  Urban  Development. 

IHA.  An  Indian  housing  authority, 
which  means  any  entity  that — 

(a)  Is  authorized  to  engage  in  or  assist 
in  the  development  or  operation  of  low- 
income  housing  for  Indians;  and 

(b)  Is  established  (1)  by  exercise  of 
the  power  of  self-government  of  an 
Indian  tribe  independent  of  State  law;  or 
(2)  by  operation  of  State  law  providing 
specifically  for  housing  authorities  for 
Indians,  including  regional  housing 
authorities  in  Alaska. 

Indian  housing  development.  An 
Indian  public  housing  project  under  the 
1937  Act. 

Low-income  family.  A  family  or 
individual  that  qualifies  as  a  low-income 
family  under  24  CFR  part  913  or,  for 
Indian  housing  developments,  part  905. 
NAHA  changed  the  term  lower  income 
family  to  low-income  family;  these  terms 
have  the  same  meaning.  In  general,  24 
CFR  part  913  defines  the  term  lower 
income  family  as  a  family  whose  annual 
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income  does  not  exceed  80  percent  of 
the  median  income  for  the  area,  as 
determined  by  HUD  with  adjustments 
for  smaller  and  larger  families.  HUD 
may  estabhsh  income  limits  higher  or 
lower  than  80  percent  of  the  median 
income  for  the  area  on  the  basis  of  its 
finding  that  such  variations  are 
necessary  because  of  the  prevailing 
levels  of  construction  costs  or  unusually 
high  or  low  family  incomes. 

NANA.  The  Cranston-Gonzalez 
National  Affordable  Housing  Act  Public 
Law  101-625. 

NOFA.  Notice  of  Fund  Availability. 

Nonprofit  organization.  Any  nonprofit 
organization  that — 

(a)  Is  organized  and  existing  pursuant 
to  Federal  State,  local  or  tribal  law; 

(b)  Has  no  part  of  its  net  earnings 
inuring  to  the  beneflt  of  any  individual 
corporation,  or  other  entity; 

(c)  Has  a  voluntary  board; 

(d)  Has  an  accounting  system  or  has 
designated  a  fiscal  agent  in  accordance 
with  requirements  established  by  HUD; 
and 

(e)  practices  nondiscrimination  in  the 
provision  of  assistance. 

Ownership  interest.  Ownership  by  an 
eligible  family  by  fee  simple  title  to  a 
unit  in  an  eligible  property  (including  a 
condominium  unit),  ownership  of  shares 
of  or  membership  in  a  cooperative,  or 
another  form  of  ownership  proposed 
and  justiJRed  by  the  applicant  and 
approved  by  HUD.  The  ownership 
interest  may  be  subject  only  to  (a)  the 
restrictions  on  resale  required  or 
approved  under  section  720;  (b) 
mortgages,  deeds  of  trust,  or  other  liens 
or  instruments  seciu-ing  debt  on  the 
property  as  approved  by  HUD:  or  (c) 
any  other  restrictions  or  encumbrances 
which  do  not  impair  the  good  and 
marketable  nature  of  title  to  the 
ownership  interest.  Mutual  housing  is 
eligible  only  to  the  extent  it  provides  for 
the  transfer  of  ownership  interests  to 
eligible  families. 

PHA.  A  public  housing  agency,  which 
means  any  State,  county,  municipality, 
or  other  governmental  entity  or  public 
body  (or  agency  or  instrumentality 
thereof]  which  is  authorized  to  engage  in 
or  assist  in  the  development  or 
operation  of  low-income  housing. 

Private  nonprofit  organization.  A 
nonprofit  organization  that  is  privately 
controlled  and  that  is  a  tax  exempt 
entity  under  section  501(c)  of  the 
Internal  Revenue  Code  of  1968.  For 
purposes  of  this  requirement,  private 
nonproHt  organizations  shall  have 
governing  bodies  which  are  controlled 
51  percent  or  more  by  private 
individuals  who  are  acting  in  a  private 
capi^city.  For  purposes  of  this  provision, 
an  individual  is  considered  to  be  acting 


in  a  private  capacity  if  the  individual  is 
not  legally  bound  to  act  on  behalf  of  a 
public  body  (including  the  applicant  or 
recipient),  and  is  not  being  paid  by  a 
public  body  (including  the  applicant  or 
recipient)  while  performing  functions  in 
connection  with  the  nonprofit 
organization. 

Public  body.  Any  State  of  the  United 
States;  any  city,  county,  town,  township. 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State;  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  American  Samoa,  the  Federated 
States  of  Micronesia  and  Palau.  the 
Marshall  Islands,  or  a  general  purpose 
political  subdivision  thereof;  any  Indian 
tribe,  as  defined  in  title  I  of  the  Housing 
and  Community  Development  Act  of 
1974:  any  public  agency  or 
instrumentality  of  any  of  the  foregoing 
jurisdictions  which  is  created  by  or 
pursuant  to  State  or  local,  or  tribal  law 
and  for  which  the  applicable  jurisdiction 
has  agreed  to  accept  Rnancial 
responsibility  in  the  event  of  any 
noncompliance  or  liability  under  the 
HOPE  1  program;  and  any  PHA  or  IHA. 
For  purposes  of  this  definition,  an 
organization  which  meets  the 
requirements  of  paragraphs  (a)  and  (b) 
of  the  definition  of  nonprofit 
organization,  but  is  controlled  51  percent 
or  more  by  public  ofHcials  acting  in  their 
official  capacities,  may  qualify  as  a 
public  body. 

Public  housing  development.  A  public 
housing  project  under  the  1937  Act 

RC.  A  resident  council,  which  means 
any  incorporated  non-profit  organization 
or  association  that — 

(a)  Is  representative  of  the  residents 
of  the  eligible  property; 

(b)  Adopts  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years);  and 

(c)  Has  a  democratically  elected 
governing  board,  elected  by  the 
residents  of  the  eligible  property,  the 
voting  membership  of  which  consists  of 
residents  of  the  property. 

Recipient.  An  applicant  approved  to 
receive  a  grant  under  this  notice  or  such 
other  entity  specified  in  the  HUD- 
approved  application  that  will  assume 
the  obligations  of  the  recipient  under 
this  notice. 

RMC.  A  resident  management 
corporation  that  proposes  to  enter  into. 
or  enters  into,  a  management  contract 
with  a  PHA  or  IHA  for  an  eligible 
property  and  that — 

(a)  Is  a  nonprofit  organization  that  is 
incorporated  under  the  laws  of  the  State 
or  tribe  in  which  it  is  located; 


(b)  May  be  established  by  more  than 
one  resident  organization  or  RC,  so  long 
as  each  such  organization  or  RC  (1) 
approves  the  establishment  of  the  RMC 
and  (2)  has  representation  on  the  board 
of  directors  of  the  RMC; 

(c)  Has  an  elected  board  of  directors; 

(d)  Has  by-laws  that  require  the  board 
of  directors  to  include  representatives  of 
each  resident  organization  or  RC 
involved  in  establishing  the  corporation; 

(e)  Provides  that  its  voting  members 
are  residents  of  the  eligible  property  it 
manages  or  will  manage  under  a 
homeownership  program  and  of  any 
other  property  or  public  or  Indian 
housing  developments; 

(f)  Is  approved  by  the  RC;  if  there  is 
no  RC,  a  majority  of  the  households  of 
the  eligible  property  shall  approve  the 
establishment  of  an  RC  to  determine  the 
feasibility  of  establishing  a  corporation 
to  manage  the  property;  and 

(g)  May  serve  as  both  the  RMC  and 
the  RC  so  long  as  the  RMC  qualifies  as 
anRC. 

ni.  Planning  Grants 

Section  301.  Planning  grants. 

(a)  General  authority  HUD  wrill  make 
HOPE  1  planning  grants  to  applicants 
for  the  purpose  of  developing 
homeownership  programs  under  this 
notice.  HUD  shall  select  applications 
based  on  a  national  competition.  HUD 
will  assure  compliance  with  the 
requirement  for  national  geographic 
diversity  by  selecting  at  least  two  mini 
and  two  full  planning  grants  in  each  of 
the  10  HUD  Regions,  to  the  extent 
sufficient  funds  are  available.  Where 
both  an  RMC  and  an  RC  submit 
applications  for  the  same  eligible 
property.  HUD  shall  consider  only  the 
application  from  the  RMC. 

(b)  Planning  grants.  (1)  Applicants 
may  request  a  full  planning  grant 
covering  all  necessary  planning 
activities  specified  in  section  305  or  a 
mini  planning  grant  Mini  planning 
grants,  generally  for  establishing  or 
increasing  the  capacity  of  the  applicant 
to  apply  for  and  carry  out  a  specific 
homeownership  program,  may  cover 
some  or  all  of  the  activities  specified  in 
sections  305  (a),  (b),  (c),  and  (f)-  An 
applicant  may  request  a  mini  planning 
grant  and,  pursuant  to  a  subsequent 
NOFA.  a  full  planning  grant,  but  in  no 
case  may  a  full  planning  grant  duplicate 
previously  funded  activities. 

(2)  The  amount  of  a  planning  grant  (or 
the  total  amount  of  a  mini  planning 
grant  and  a  full  planning  grant)  under 
this  section  may  not  exceed  $200,000, 
except  that  the  Secretary  may  for  good 
cause  approve  a  grant  in  a  higher , 
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amount,  based  on  a  justification 
submitted  by  the  applicant 
demonstrating  that  the  costs  are 
reasonable.  The  maximum  amount  for  a 
mini  planning  grant  shall  be  $100,000, 
except  that  HUD  may  for  good  cause 
approve  a  grant  in  a  higher  amount, 
based  on  a  justification  submitted  by  the 
applicant  demonstrating  that  the  costs 
are  reasonable.  Where  the  proposed 
program  provides  for  homeownership 
opportunities  using  more  than  250  units, 
no  additional  demonstration  of  good 
cause  for  approving  a  planning  grant  of 
more  than  $200,000  (or  of  more  than 
$100,000  in  the  case  of  mini  planning 
grants]  is  required  if  the  additional 
amount  requested  is  not  more  than  $800 
for  each  unit  over  250  for  a  planning 
grant  (or  not  more  than  $400  for  each 
unit  over  230  for  a  mini  planning  grant). 

(3)  Activities  funded  under  a  mini 
planning  grant  shall  be  carried  out 
within  18  months  of  the  effective  date  of 
the  mini  planning  grant  agreement.  Full 
planning  grants  shall  be  carried  out 
within  three  years  of  the  effective  date 
of  the  full  planning  grant  agreement  (or 
within  18  months  of  such  effective  date 
if  HUD  has  previously  approved  a  mini 
planning  grant  for  the  proposed 
program). 

(c)  Set-aside.  HUD  shall  allocate  up  to 
15  percent  of  the  total  amount 
appropriated  for  grants  under  the  HOPE 
1  program  for  planning  grants,  but  not 
less  than  $10  million.  Of  the  amount  set 
aside  for  planning  grants,  25  percent 
shall  be  set  aside  for  mini  planning 
grants.    " 

Section  305.  Eligible  planning  grant 
activities. 

Planning  grants  may  be  used  for  the 
reasonable  costs  of  eligible  activities 
necessary  to  develop  homeownership 
programs.  Only  costs  incurred  on  or 
after  the  effective  date  of  the  grant 
agreement  qualify  for  funding  under  the 
program.  Eligible  planning  grant 
activities  include — 

(a)  Development  ofRMCs  andRCs. 
Development  of  RMCs  and  RCs  in 
connection  with  a  specific 
homeownership  program,  including 
activities  such  as — 

(1)  Consulting  and  legal  assistance  to 
incorporate  the  entity; 

(2]  Preparing  by-laws  and  drafting  a 
corporate  charter; 

(3)  Designing  and  implementing 
personnel  policies;  performance 
standards  for  measuring  staff 
productivity;  policies  and  procedures 
covering  organizational  structure, 
recordkeeping,  maintenance,  insurance, 
occupancy,  and  management 
information  systems;  and  any  other 


recognized  functional  responsibilities 
relating  to  property  management; 

(4)  Designing  and  implementing 
fmancial  management  systems  that 
include  provisions  for  budgeting, 
accounting,  and  auditing;  and 

(5)  Administrative  costs  necessary  to 
the  implementation  of  the  activities 
specified  in  paragraphs  (a)(l)-(4)  of  this 
section. 

Funding  for  this  activity  may  not  be 
provided  for  an  RMC  or  RC  that  has 
received  funding  under  section  20(f)  of 
the  1937  Act,  unless  the  applicant 
submits  work  plans  used  in  connection 
with  previous  grants  demonstrating  to 
HUD's  satisfaction  that  the  planning 
grant  will  not  be  duplicative. 
'  (b)  Training  and  technical  assistance. 
Training  and  technical  assistance  for 
apphcants  related  to  development  of  a 
specific  homeownership  program.  This 
category  may  cover  such  activities  as 
establishing  community  organization, 
outreach,  and  support  systems;  legal 
requirements  for  establishing 
cooperative,  condominium,  and  other 
homeownership  entities;  and  the  role  of 
the  board  of  directors  in  an  RMC. 

(c)  Feasibility  studies.  Studies  of  the 
feasibility  of  a  speciHc  homeownership 
program,  including  whether  the  program 
can  be  designed  to  meet  the 
affordability  standards  under  the  notice 
and  achieve  fmancial  feasibility. 
'   (d)  Preliminary  architectural  and 
engiiieering  work.  Preliminary 
architectural  and  engineering  work, 
including  work  necessary  to  support 
cost  estimates  included  in  an 
implementation  grant  application. 

(e)  Counseling  and  training.  Resident 
and  homebuyer  counseling  and  training. 
This  category  may  cover  such  activities 
as  the  various  ways  to  become  a 
homeowner  (such  as  cooperative  and 
fee  simple  ownership)  and  flnancing 
alternatives. 

(f)  Economic  development.  (1) 
Plaiming  for  economic  development,  job 
training,  and  self-sufficiency  activities 
that  promote  economic  self-sufficiency 
of  eligible  families  who  will  become 
homeowners  under  the  homeownership 
program. 

(2)  The  application  shall  demonstrate 
that  the  proposed  activities  are  directly 
related  to  implementation  of  the 
proposed  homeownership  program,  and 
describe  how  these  activities  promote 
self-sufficiency. 

(3)  The  aggregate  amount  of  planning 
and  implementation  grants  that  may  be 
used  for  economic  development 
activities  may  not  exceed  $250,000  for 
any  single  homeownership  program. 

(g)  Security  plans.  Development  of 
security  plans.  This  activity  may  cover 
assessing  the  need  for  the  hiring  of 


security  personnel  and  creating  tenant  " 
patrols,  for  negotiating  agreements  with 
local  law  enforcement  agencies,  and  for 
providing  security  systems. 

(h)  Application  for  implementation 
grant.  Preparation  of  an  application  for    , 
an  implementation  grant  under  this 
notice. 

(i)  Other  activities.  Other  activities 
proposed  and  justified  as  necessary  for 
the  development  of  a  homeownership 
program  by  the  applicant  and  approved 
by  HUD. 

Section  310.  Applications  for  planning 
grants. 

(a)  NOFA.  An  application  for  a 
planning  grant  shall  be  submitted  by  an 
applicant  in  accordance  with  this  notice 
and  the  NOFA.  The  NOFA  advises 
potential  applicants  how  to  obtain  an 
application  package  and  establishes 
deadlines  and  other  requirements  for 
submission  of  applications.  The  NOFA 
also  informs  each  applicant  thatjt  msy 
request  information  and  guidance  from 
HUD  about  program  requirements  and 
preparation  of  the  application. 

(b)  Application  contents.  Each 
application  shall  contain  the  information 
required  by  the  application  package, 
which  shall  include  at  least  the 
following  items. 

(1)  Request  for  planning  gr6nL  {i)(A) 
The  application  shall  contain  a  summary 
description  of  the  proposed 
homeownership  program  and  a  request 
for  a  planning  grant  (specifying  whether 
the  application  is  for  a  mini  planning 
grant  or  a  full  planning  grant),  (B)  the 
schedule  for  completing  the  activities, 
(C)  the  personnel  necessary  to  complete 
the  activities,  and  (D)  the  amount  of  the 
grant  requested  (including  justification 
for  a  grant  request  exceeding  $200,000  if 
the  development  has  250  or  fewer  units 
or  exceeding  the  applicable  per  unit 
limitation  if  the  development  has  more 
than  250  units). 

(ii)  An  application  for  a  full  planning 
grant  shall  contain  sufficient  detail  for 
HUD  to  determine  whether  the  proposed 
homeownership  program  will  cover  all 
eligible  activities  necessary  to  make  the 
proposed  program  feasible,  whether  or 
not  the  application  requests  HUD 
funding  for  each  activity. 

(iii)  Where  no  resident  entity  has  been 
established  for  the  property,  the 
application  shall  propose  establishment 
of  such  an  entity  (such  as  an  RMC,  RC 
or  cooperative  association)  promptly 
after  the  effective  date  of  the  grant 
d^eement. 

(2)  Qualifications  and  experience  of 
applicant,  (i)  The  application  shall 
describe  the  applicant  and  contain  a 
statement  of  its  qualifications.  HUD 
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encourages  two  or  more  entities  to 
submit  applications  together.  For 
example,  an  application  submitted  by  a 
newly  established  RMC  and  an 
experienced  nonprofit  organization  may 
greatly  increase  the  likelihood  of  the 
success  of  the  proposed  homeownership 
program.  The  application  shall  specify 
which  entity  will  be  the  recipient  and 
execute  the  grant  agreement,  and 
include  a  certiHcation  that  the  entities 
have  entered  into  a  written  agreement 
between  them  that  delineates  their 
respective  roles. 

(ii)  An  application  from  a  private 
nonprofit  organization  that  has  applied 
for  tax  exempt  status  under  section 
501(c)  of  the  Internal  Revenue  Code  of 
1986  on  or  before  the  date  of  application 
may  be  considered  so  long  as  the 
organization  is  approved  before  the 
effective  date  of  the  grant  agreement. 

[3]  Eligible  property  The  application 
shall  identify  and  describe  the  eligible 
property  involved,  and  describe  the 
composition  of  the  residents,  including 
family  size  and  income,  and  racial, 
ethnic,  and  gender  characteristics  of  the 
residents,  as  required  by  HUD  and  as 
described  in  the  application  package.  In 
addition,  the  application  shall  describe 
the  neighborhood  in  which  the  property 
is  located  and  include  a  map  showing 
the  location  of  the  property  and  the 
racial  and  ethnic  characteristics  of  the 
neighborhood. 

(4)  CHAS  certification,  [i]  The 
application  shall  contain  a  certification 
by  the  public  ofBcial,  or  his  or  her 
authorized  representative,  who  submits 
the  CHAS  that  the  proposed  activities 
are  consistent  with  the  approved  CHAS 
of  the  State  or  unit  of  general  local 
government  within  which  the  eligible 
property  is  located. 

[ii)  Paragraph  (b)(4)(i)  of  this  section 
shall  not  apply  to  an  application 
submitted  by  an  Indian  tribe  or  IHA. 
Indian  tribes  and  IHAs  are  not  included 
in  the  definition  of  a  "jurisdiction,"  the 
entity  charged  with  submitting  a  CHAS. 
HUD  has  concluded  that  Indian  tribes 
and  IHAs  need  not  submit  a  CHAS  and 
need  not  submit  a  certification  of 
consistency  with  a  housing  strategy. 

(5)  Equal  opportunity  certifications,  (i) 
The  application  shall  contain — 

(A)  A  certification  that  the  applicant 
will  comply  with  the  requirements  of  the 
Fair  Housing  Act,  title  VI  of  the  Civil 
Rights  Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973;  and  the  Age 
Discrimination  Act  of  1975,  and  will 
affirmatively  further  fair  housing;  or 

(B)  In  the  case  of  an  application  from 
an  Indian  tribe  or  IHAs,  imder  the 
circumstances  described  in  Section 
505(aj(2)  of  this  notice,  a  certification 
thai  the  applicant  will  comply  with  the 


Indian  Civil  Rights  Act  (25  U.S.C.  1301  at 
seq.],  section  504  of  the  Rehabilitation 
Act  of  1973,  and  the  Age  Discrimination 
Act  of  1975. 

(ii)  A  statement  from  the  applicant  (A) 
whether  or  not  a  desegregation  order. 
agreement,  or  plan  that  applies  to  the 
applicant  is  in  effect  or  known  to  the 
applicant  to  be  under  consideration:  (B) 
that  the  applicant  is  not  in  violation  of 
any  existing  desegregation  order, 
compUance  agreement,  or  voluntary 
agreement,  or  a  statement  describing  the 
circumstances  of  the  violation;  and  (C) 
describing  any  potential  impact  the' 
proposed  homeownership  program  may 
have  on  implementing  any  existing  or 
pending  order,  agreement,  or  plan. 

(6)  Resident  interest,  (i)  RMC  or  RC  is 
an  applicant  Where  the  applicant  (or 
one  of  the  applicants)  is  an  RMC  or  RC, 
the  application  shall  contain  a  board 
resolution  from  the  RMC  or  RC 
supporting  the  application. 

(ii)  RMC  or  RC  exists  for  the  eligible 
property  Where  the  applicant  (or  one  of 
the  applicants]  is  not  an  RMC  or  RC  for 
the  eligible  property  and  there  is  an 
RMC  or  RC  for  the  eligible  property,  the 
application  shall  contain  a  board 
resolution  from  the  RMC,  or  (if  there  is 
no  RMC)  the  RC,  for  the  eligible 
property  that  it  is  interested  in  a 
homeownership  program  and  that  the 
applicant  is  submitting  the  application 
on  behalf  of  the  RMC  or  RC  for  the 
eligible  property. 

(iii)  flAfC  or  RC  does  not  exist  for  the 
eligible  property.  In  all  cases  where 
there  is  no  RMC  or  RC  for  the  eligible 
property,  the  application  shall  include  a 
survey  conducted  by  the  applicant  of 
resident  interest  in  homeownership  and 
marketability  of  the  units,  which  shall 
be  conducted  in  accordance  with 
procedures  set  forth  in  the  application 
package.  If  the  development  is  less  than 
50  percent  vacant,  at  least  50  percent  of 
the  households  of  the  eligible  property 
must  indicate  that  they  are  interested  in 
exploring  the  possibility  of 
homeownership.  If  the  development  is 
50  percent  or  more  vacant,  the  survey 
must  indicate  that  there  are  at  least  1.2 
interested  eligible  families  for  each  unit 
in  the  proposed  property  that  is  not 
occupied  by  a  family  interested  in 
homeownership. 

(7)  Nonduplication  of  funding.  The 
application  shall  contain  a  certification 
that  the  applicant  has  not  and  will  not 
receive  assistance  from  the  Federal 
government,  a  State,  or  a  unit  of  general 
local  government,  or  any  agency  or 
instrumentality  thereof,  for  activities  for 
which  funding  is  requested  in  the 
application. 

(8)  Disclosures  required  by  Reform 
Act.  Section  102(b)  of  the  HUD  Reform 


Act  of  1989,  Public  Law  101-235 
(December  15, 1989)  requires  disclosure 
of  other  information  concerning  other 
government  assistance  to  be  made 
available  with  respect  to  the  program 
and  parties  with  a  pecuniary  interest  in 
the  homeownership  program,  and 
submission  of  a  report  on  expected 
sources  and  uses  of  funds  to  be  made 
available  for  the  program.  Each 
application  shall  include  the  information 
required  by  24  CFR  part  12,  subpart  C, 
the  regulation  that  implements  section 
102(b)  of  the  Reform  Act.  An 
implementing  notice  for  24  CFR  part  12, 
subpart  C,  is  being  published  in  the 
Federal  Register.  Applicants  shall  use 
the  form  and  guidance  contained  'n  that 
notice  to  make  the  required  disclosures. 

(9)  Other  requirements.  The 
application  shall  contain  certifications 
and  other  information  required  by  the 
application  package. 

(c)  Screening  by  HUD.  (1)  HUD  shall 
screen  each  application  submitted  on  or 
before  the  deadline  set  forth  in  the 
NOFA  to  determine  whether  it  is 
complete,  is  internally  consistent,  and 
contains  correct  computations.  Where 
HUD  determines  an  application  is 
deficient  in  one  or  more  of  these  areas, 
it  shall  notify  the  applicant  in  writing 
and  give  it  an  opportunity  to  correct  the 
deficiencies  in  its  application.  However, 
the  applicant  may  not  substantially 
revise  the  application,  such  as  by 
substituting  another  eligible  property  or 
applicant  or  changing  other  fundamental 
features  of  the  program,  because  that 
would  not  be  fair  to  other  applicants. 
The  notification  shall  also  require 
applicants  to  submit  additional  or 
correct  material  so  it  is  received  in  the 
appropriate  HUD  office  no  later  than 
close-of  business  on  the  14th  calendar 
day  after  the  date  of  the  written 
notification  to  the  applicant  giving  it  an 
opportimity  to  modify  its  application. 
HUD  may  not  extend  this  deadline  for 
actual  receipt  of  the  material  for  any 
reason.  HUD  shall  not  consider  further 
any  applications  that  do  not  meet  one  of 
the  tests  in  the  first  sentence  of 
paragraph  (c)(1)  of  this  section,  after  the 
opportunity,  if  any,  to  submit  additional 
or  corrected  material,  or  that  fail  to 
comply  with  other  program 
requirements. 

(2)  The  purpose  of  this  procedure  is  to 
increase  the  number  of  approvable 
applications  so  viable  homeovraership 
opportunities  may  be  developed  at  the 
earliest  possible  time,  while  giving  each 
applicant  an  equal  opportimity  to 
receive  HUD  assistance  and  correct 
deficiencies.  HUD  anticipates  that  many 
applicants  will  be  relatively  new  and 
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may  need  this- additional  opportunity  to 
perfect  their  applications. 

(Approved  by  th»Office  of  Nfonagement 
and  Budget  under  control  number  2577-0132.) 

Section  315.  Rating,  ranking,  and 
selection  of  planning  grant  applications. 

(a)  Rating.  HUD  shall  review  each 
applicatipn  that  qualifies  for  additional 
consideration  under  the  screening 
procedures  in  section  310(c]  and  assign 
points  in  accordance  with  the  following 
selection  criteria — 

(1)  Capabiiity.  The  qualifications  or 
potential  capabilities  of  the  applicant  for 
developing  a  successful  and  affordable 
homeownership  program.  In  assigning 
points  for  this  criterion,  HUD  shall 
consider  evidence  in  the  application 
demonstrating — 

(!)  The  capability  of  the  applicant  to 
handle  flnancial  resources, 
demonstrated  dirough  such  evidence  as 
previous  experience  and  existing 
financial  control  procedures,  or  an 
explanation  of  how  such  capability  will 
be  obtained — 15  points; 

(ii)  Hie  applicant  has  direct 
experience  in  working  with  residents  of 
public  or  Indian  housing 
developments — 10  points. 

(iii)  The  applicant  has  direct 
experience  in  representing  residents  of 
public  or  Indian  housing 
developments^— 5  points. 

(iv)  The  extent  to  which  the  proposal 
represents  a  sound  approach  to  the 
planning  process — 5  points. 

(v)  A  demonstration  by  the  applicant 
or  a  joint  applicant  that  it  ia  an  RMC  or 
RC— 5  points. 

Maximum  points  for  this  criterion  (1): 
40  points. 

(2)  Resident  and  homebuyer  interest 
and  marketability.  The  extent  of 
resident  and  homebuyer  interest  in,  and 
marketability  of,  the  development  of  a 
homeownership  program  for  the  eligible 
property. 

(i)  Where  the  applicant  is  not  an  RMC 
or  RC  and  the  development  is  less  than 
50  percent  vacant,  HUD  shall  assign 
points  based  on  the  percentage  of 
current  residents  of  the  property 
interested  I'n  participating  in  the 
proposed  homeownership  program, 
based  on  a  survey  conducted  by  the 
applicant  and  submitted  to  HUD  as  part 
of  the  application. 

(A)  If  75  percent  or  more  of  the 
residents  are  interested:  15  points;  or 

(B)  If  50-74.99  percent  of  the  residents 
areinterested:  10  points. 

(ii)  Where  the  applicant  is  not  an 
RMC  or  RC  and  the  development  is  50 
percent  or  more  vacant,  HUD  shall 
assign  points  based  on  the  niunber  of 
interested  eligible  fiamilies  interested  in 
participating  in  the  proposed 


homeownership  program  based  on  a 
survey  conducted' by  the  applicant  and 
submitted:  to  HUD  as  part  of  the 
application.  The  purpose  of  the  survey  is 
to  determine  if  there  is  a  sufficient  pool 
of  eligible  families  interested  in 
purchasing  units  in  the  proposed  eligible 
property. 

(A)  If  there  are  1.5  or  more  interested 
eligible  families  for  each  unit  in  the 
proposed  property  not  occupied  by  a 
family  interested  in  homeownership:  15 
points;  or 

(B)  If  there  are  l.Z-1.49  interested 
eligible  families  for  each  uirit  in  the 
proposed  property  not  occupied  by  a 
family  interested  in  homeownership:  10 
points. 

(iii)  Where  the  applicant  is  an  RMC  or 
RC  and— 
— A  simple  majority  of  the  governing 

board  favors  homeownership — 10 

points;  or 
— Two-thirds  of  the  governing  board 

favors  homePwnership — 15  points. 

Maximum  points  for  this  criterion  (2): 
15  points 

(3)  Suitability  of  the  property.  The 
suitability  of  the  eligible  property  for 
homeownership.  Suitability  for 
homeownership  shall  be  determined 
based  on — 

(i)  Proximity  gr  accessibility  of  the 
property  to  places  of  employment, 
shopping,  schools,  medical  facilities, 
transportation,  places  of  worship, 
recreational  facilities,  and  other 
necessary  services  for  the  families  under 
the  program — 5  points; 

(ii)  Whether  the  surrounding 
neighborhood  is  free  from  conditions 
which  are  seriously  detrimental  to  the 
quality  of  life;  substandard  dweihngs  or 
other  undesirable  elements  must  not 
predominate,  imless  the  undesirable 
conditions  affecting  the  eligible  property 
can  be  mitigated — 5  points;  and 

(iii)  Whether  the  structure  type  and 
bedroom  configuration  are  (or  have  the 
potential,  through  rehabilitation,  to 
become)  appropriate  for  the  proposed 
homeownership  program — 5  points. 

The  review  will  be  made  in  the 
context  of  where  public  or  Indian 
housing  is  typically  located. 

Maximum  points  for  this  criterion  (3): 
15  points. 

(4)  Local  support.  The  extent  of 
cooperation  or  support,  or  both,  from  the 
unit  of  general  local  government, 
neighborhood  organizations,  and 
providers  of  services  and  resources 
appropriate  to  assist  eligible  families  to 
achieve  economic  independence.  In 
assigning  points  for  this  criterion.  HUD 
shall  consider — 

(i)  Evidence  of  support  for  the 
homeownership  program,  demonstrated 


through  letters,  re*olutian»,  or  other 
expressions  of  support  horn  State  or 
local  govenuneflts  and  MiAa/IHAa — 5 
points; 

(ii)  Evidence  of  support  for  the 
homeownerahippugram,  demonstrated 
through  letters,  resolutions,  or  other 
expreseiona  of  support  from  community, 
civia  religious,  or  other  entities-*5 
points;  and 

(iii)  Evidence  &om  entities  other  than 
the  applicant  that  funds,  services,  or 
other  resources  will  be  made  available 
in  support  of  the  homeownership 
program,  demonstrated  tfarou^  letters, 
resolutions,  or  other  expressions  of 
support  from  providers  of  services  and 
other  resources — 5  points.  The  highest 
number  of  points  shall  be  assigned 
baaal  on  the  quality,  expected  duradon. 
and  amount  of  support  to  the 
homeownership  program. 

Maximum  points  for  this  criterion  (4V 
15  points. 

(5)  Efficiency.  The  extent  to  which  the 
applicant  maximizes  efficiency  in  its 
plan  for  use  of  a  planning  grant.  The 
lower  the  cost  of  the  planning  grant  per 
unit  in  relation  to  other  applications,  the 
greater  the  efficiency. 

Maximum  points  for  this  criterion  (5): 
15  points. 

Total  number  of  points:  100  points. 

(b)  Ranking  and  selection  to  assure 
national  geographic  diversity. 
'  (1)  After  assigning  points  to  each 
application  under  paragraph  (a)  of  this 
section,  HUD  shall  separately  rank  mini 
planning  grant  applications  together  and 
full  planning  grants  together.  HUD  shall 
then  select  die  two  highest  ranking 
applications  on  each  list  (one  containing 
only  mini  planning  grant  applications 
and  the  other  containing  full  planning 
grant  applications)  from  each  of  the  10 
HUD  Regions.  For  both  mini  planning 
grants  and  full  planning  grants,  if  none 
of  the  20  applications  involves  an  Indian 
housing  development  and  sufficient 
funds  are  available,  the  highest  ranking 
application  involving  an  Indian  housing 
development  shall  also  be  approved. 

(2)  HUD  shall  then  select  from  each 
list  the  highest  ranking  applications 
without  regard  to  their  location. 

(3)  If  two  or  more  applications  have 
the  same  number  of  points,  the 
apphcation  submitted  by  an  RMC  or  RC 
shall  be  selected.  If  there  is  still  a  tie, 
the  application  with  the  mosl  points  for 
capability  shall  be  selected.  If  there  is 
still  a  tie,  the  application  with  the  most 
points  for  efficiency  shall  be  selected. 

(4)  When  the  amount  remaining  after 
funding  as  many  of  the  highest  ranking 
applications  as  possible  is  insufficient 
for  the  next  hi^est  ranking  application. 
HUD  shall  determine  if  it  is  feasible  to 
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fund  part  of  the  application,  with  the 
remainder  to  be  funded  "off  the  top" 
from. possible  future  funding  rounds.  If 
80.  that  application  shall  be  funded.  If 
not,  HUD  shall  make  the  same 
determination  for  the  next  highest 
application  or  applications.  Any 
remaining  amounts  shall  be  used  in 
accordance  with  paragraph  (g)  of  this 
section. 

(5)  Procedural  errors  discovered  after 
initial  ratings  but  before  notification  of 
applicants  shall  be  corrected  and 
rankings  revised.  Procedural  errors 
discovered  after  notification  of 
approved  applicants  which,  if  corrected, 
would  result  in  approval  of  an 
applicationwhich  was  not  approved 
will  be  corrected  by  funding  the 
application  from  any  unused  amounts  or 
"off  the  top"  from  amounts  available  for 
planning  grants  in  the  next  funding 
round. 

(c)  Use  of  set-asides  to  fund  other 
planning  grants.  Any  amounts  set  aside 
to  fund  applications  for  mini  planning 
grants  that  are  not  needed  because  there 
are  insufficient  approvable  applications 
shall  be  used  to  fund  the  highest  ranked, 
unfunded  applications  for  f\x\\  planning 
grants.  Any  amounts  set  aside  to  fund 
applications  for  full  planning  grants  that 
are  not  needed  because  there  are 
insufficient  approvable  applications 
shall  be  used  to  fund  the  highest  ranked, 
unfunded  applications  for  mini  planning 
grants. 

(d)  Reduction  in  requested  grant 
amounts.  HUD  shall  approve  a  planning 
grant  application  for  an  amount  lower 
than  the  amount  requested  or  adjust  line 
items  in  the  proposed  budget  within  the 
amount  requested  (or  both)  if  it 
determines  the  amount  requested  for 
one  or  more  eligible  activities  is 
unreasonable  or  unnecessary  or  does 
not  otherwise  meet  applicable  cost 
limitations  established  for  the  program. 

(e)  Notification  of  approval  or 
disapproval.  After  completion  of  the 
ranking  and  selection  of  proposals  under 
paragraph  (b)  of  this  section,  HUD  shall 
notify  the  selected  applicants  and  the 
applicants  that  have  not  been  selected, 
in  writing. 

(f)  Use  of  remaining  amounts  to  fund 
HOPE  1  implementation  grants.  Any 
amounts  available  to  fund  planning 
grants  that  are  not  needed  because  there 
are  insufficient  approvable  applications 
shall  be  used  to  fund  the  highest  ranked, 
unfunded  implementation  grant 
applications. 

(g)  Insufficient  approvable 
applications.  If  funds  remain  after  HUD 
approves  all  approvable  applications, 
including  implementation  grant 
applications,  as  provided  in  this  notice, 
HUD  may  publish  a  NOFA  inviting 


applications  for  planriing  or 
implementation  grants,  or  both,  in 
accordance  with  this  notice;  or  invite 
applicants  who  submitted  applications 
that  could  not  be  funded  to  submit 
amended  planning  grant  or 
implementation  grant  applications  in 
accordance  with  this  notice  within  a 
deadline  specified  in  the  invitation.  Any 
remaining  amounts  shall  be  added  to 
amounts  available  for  subsequent 
funding  rounds. 

(h)  Environmental  review.  HUD  has 
determined  that  its  approval  of 
applications  for  planning  grants  is 
categorically  excluded  from 
environmental  review  and  compliance 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  that  other  Federal 
environmental  laws  and  authorities 
listed  in  24  CFR  50.4  are  not  applicable. 
The  reason  is  that  planning  grants 
involve  no  rehabilitation  and  little  or  no 
physical  change  and  that,  generally,  not 
enough  information  is  available  about 
the  proposed  homeownership  program 
at  this  point  to  make  the  review.  HUD 
has  excluded  planning  grant 
applications  from  environmental 
assessment  under  NEPA  and  exempted 
planning  grant  applications  from 
environmental  review  under  the  laws 
and  authorities  listed  in  24  CFR  50.4.  See 
the  interim  rule  amending  24  CFR  part 
50  that  is  published  elsewhere  in  today's 
edition  of  the  Federal  Register. 
Applicants  are  reminded,  however,  that 
enviroiunental  review  at  the 
implementation  grant  stage  may 
nevertheless  result  in  disapproval. 

IV.  Implementation  Grants 

Section  401.  Implementation  grants. 

(a)  Implementation  grants.  HUD  shall 
make  implementation  grants  to 
applicants  for  the  purpose  of  carrying 
out  homeownership  programs  approved 
under  this  title.  Where  an  RMC  and  an 
RC  each  submit  an  application  for  the 
same  eligible  property,  HUD  shall 
consider  only  the  application  from  the 
RMC. 

(b)  National  competition.  HUD  shall 
select  applications  based  on  a  national 
competition.  HUD  will  assure 
compliance  with  the  requirement  for 
national  geographic  diversity  by 
selecting  at  least  one  implementation 
grant  application  for  a  program  in  each 
of  the  10  HUD  Regions,  to  the  extent 
sufficient  funds  are  available.  If  none  of 
the  10  applications  involves  an  Indian 
housing  development  and  sufficient 
funds  are  available,  the  highest  ranking 
application  involving  an  Indian  housing 
development  shall  also  be  approved. 


Section  405.  Eligible  implementation 
grant  activities. 

(a)  Limitations.  Implementation  grants 
may  be  used  for  the  reasonable  costs  of 
eligible  activities  necessary  to  carry  out 
homeownership  programs.  Only  costs 
incurred  on  or  after  the  effective  date  of 
the  grant  agreement  qualify  for  funding 
under  the  program. 

(b)  Eligible  activities.  Eligible 
activities  include — 

[1]  Architectural  and  engineering 
Work.  Architectural  and  engineering 
work,  and  related  professional  services 
required  to  prepare  architectural  plans 
or  drawings,  write-ups,  speciHcations,  or 
inspections. 

(2)  Implementation  of  homeownership 
program,  (i)  General.  Implementation  of 
the  homeownership  program,  including 
the  provision  of  assistance  to  families  to 
make  acquisition  by  them  affordable 
(including  interest  ratb  reductions 
("interest  rate  buy-downs")  and  down 
payment  assistance). 

(ii)  Maximum  acquisition  costs.  The    » 
cost  of  acquisition  is  not  an  eligible  cost, 
but  closing  and  other  costs  related  to 
acquisition  of  the  development  are 
eligible  costs.  Where  a  public  or  Indian 
housing  development  contains 
improvements  provided  through  local 
tax  revenues  that  increased  the  value  of 
the  development,  an  applicant  may 
request  HUD  to  waive  this  limitation  to 
permit  use  of  program  funds  to  pay  the 
PHA/IHA  for  the  depreciated  value  of 
the  amount  of  local  tax  revenues  spent 
on  such  improvements.  The  request  for 
the  waiver  shall  document  the  original 
contribution,  state  the  basis  for 
computing  the  amount  of  the 
depreciated  value,  and  otherwise  justify 
the  request. 

(3)  Rehabilitation,  (i)  Rehabilitation  of 
the  eligible  property  covered  by  the 
homeownership  program,  in  accordance 
with  housing  quality  standards 
established  by  HUD.  See  also  section 
505(b)  for  applicable  requirements  for 
accessibility  for  people  with  disabilities. 
The  property  shall  be  rehabilitated 
(including  the  provision  of  suitable 
amenities)  to  a  level  that  makes  it 
marketable  for  homeownership  in  the 
market  area  to  families  with  incomes  at 
or  below  the  median  for  the  area.  HUD 
encourages  applicants  to  undertake  high 
quality  rehabilitation,  even  if  it  goes 
beyond  applicable  minimum  standards. 
Luxury  items  (fixtures,  equipment,  and 
landscaping  of  a  type  or  quality  which 
substantially  exceeds  that  customarily 
used  in  the  locality  for  properties  of  the 
same  general  type  as  the  property  to  be 
rehabilitated)  do  not  qualify  as  eligible 
expenses.  The  construction  of  swimming 
pools  is  not  eligible.  The  cost  to  fill  in  or 
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eliminate  a  pool  from  the  pro|>erty  and 
the  cost  to  repair  an  existing  potd  are 
eligible. 

(ii)  The  application  sfaaU  describe  all 
improvements  to  be  made  to,  or 
amenities  to  be  provided  for,  the 
property,  whether  or  not  they  may  be 
funded  by  use  of  grant  amountsi, 
contributions  towards  the  match 
required  under  the  program,  or  other 
funds.  HUD  may  disapprove 
improvements  or  amenities  specified  in 
the  application  it  determines  are 
unsuitable  for  the  HOI%  program,  even 
if  they  will  be  paid  for  from  non- 
program  funds. 

(iii)  If  an  applicant  proposes  to  make 
improvements  to  an  eligible  property 
beyond  those  that  qualify  as  eligible 
costs,  it  shall  assure  that  their  entire 
cost  vtfiJl  be  covered  by  funds  other  than 
the  HOPE  grant  and  any  amounts 
contributed  toM^ards  the  match  and  that 
the  affordabiiity  of  the  property  will  sot 
be  impaired.  No  such  local  funds  may 
count  towards  the  match. 

(iv)  The  prototype  cost  cap  on 
rehabilitation  shall  be  based  on  the  cost 
guidelines  applicable  to  the  CIAP 
program. 

(4)  Administrative  costs. 
Administrative  costs  of  the  program. 
The  total  amount  that  may  be  spent  on 
administrative  activitiea  hvm  the 
amount  of  the  grant  and  any 
contribution  towards  the  match  may  not 
exceed  15  percent  of  the  amount  of  the 
grant  HUD  provides  under  this  notice. 

(5)  Development  cfRMCa  ondRCs.  (i) 
Development  of  RMCs  and  RCs,  but 
only  if  the  applicant  has  not  received  a 
HOPE  planning  grant  for  such  activities. 
See  §  305{a]  for  examples  of  eligible 
activities. 

(ii)  Fimding  for  this  activity  may  not 
be  provided  for  an  RMC  or  RC  that  has 
received  funding  under  section  20(f|  of 
the  1937  Act,  unless  the  applicant 
submits  work  plans  used  in  connection 
with  previous- .grants  demonstrating  to 
HUD'9  satisfaction  that  the 
implementation  grant  will  not  be 
duplicative. 

(6)  Counseling  and  training. 
Counseling  and  training  of  homebuyers 
and  homeowners  iinder  the 
homeownership  program.  This  may 
include  such  subjects  as  counseling  and 
training  related  to  personal  financial 
management,  home  maintenance,  home 
repair,  construction  skills  [to  the  extent 
appropriate,  especiaiiy  where  the 
eligible  family  will  do  some  of  the 
rehabilitation},  and  the  general  rights 
and  responsibilities  of  a  homeowner. 

(7)  Relocation.  Relocation  of  residents 
who  elect  to  move.  in.  accordance  with 
section  735. 


(8)  Tempomry  reiocatian.  Any 
nectasafy  tempecary  mlocation  of 
residenta  during  rehabilitation,  ixt 
acBofdimce  wi^  aecticm  735i. 

(d)  AaaJMtance  for  operating  expenses. 
(i)  Funding  of  operating  expenses  for  the 
property,  up  to  the  amount  nscessaiy  to 
achieve  long-term  affordabiiity.  as 
provided  in  section  415[b)(I2). 
AssistancK  for  operating  expooes  may 
cover  the  period  begimnng  after 
uuiuisition  of  the  property  from  the 
PHA/SiA  by  the  applicant  or,  if  the 
PHA  will  transfer  tlm  property  to 
eligible  families,  beginnii^  ater  transfer 
to  the  famihes.  Operating  assistance 
may  be  used  for  (A]  assistance  for 
potential  homeowners  during  the  rental 
phase  (before  acquisition  of  ownership 
interests  by  the  famiUes),  if  any,  (B) 
assistance  for  nonpurchasing  residents 
who  remain  in  the  property,  (C) 
assistance  for  homeowners  after 
transfer  of  ownership  interests  to  the 
families  during  the  term  of  the  grant 
agreement,  and  (D]  the  funding  of 
operating  reserves. 

(ii)  In  addition,  assistance  for 
operating  expeuea  may  be  drawn  down 
under  the  ^ant  element  to  fund  an 
operating  expenses  reserve  established 
in  accordance  with  HUD  guidelines,  and 
the  interest  earned  on  the  reserve  shall 
be  credited  to  it  for  use  for  operating 
expenses  under  the  program. 

(iii]  The  amount  of  assistance  far 
operating  expenses  shall  not  exceed  the 
amount  the  development  would  have 
received  if  it  had  continued  to  receive 
operating  subsidies  under  24  CFR  part 
990,  with  adjostments  comparable  to 
those  that  would  have  be«i  made  under 
part  990,  as  determined  by  HUD  based 
on  actual  or  estimated  cost  ecperience 
of  the  development  in  the  year  before 
the  proposed  sale  by  the  PKA/IHA. 
Where  the  actual  or  estimated  costs  for 
that  year  me  unavailable  or  atsrpical,  the 
application  shall  propose  an  adjustment 
factor  and  justify  it. 

(iv]  An  implementation  grant  under 
this  program  may  prrrvfde  assistance  for 
operating  expenses  for  up  to  6ve  years 
from  the  date  that  the  PHA/IHA 
transfers  the  property.  If  HUD 
determines  that  extraordinary 
circumstances  exist,  as  described  in  the 
appUcation  or  at  the  end  of  tiie  five-year 
term,  that  justify  extension  of  the  five- 
year  term,  it  may,  at  the  end  of  the  five- 
year  term,  agree  to  extend  the  original 
grant  agreement  for  additional  one-year 
periods,  subject  to  the  availability  of 
appropriations  for  this  purpose. 
However,  the  total  term  of  the  ^ant 
agreement,  including  ail  extensions,  may 
not  exceed  10  years.  HUD  reminds 
applicants  thai  the  selection  criterion 
measuring  s^ciency  will  favor 


applications  proposing  Iowa*  per  unit 
costs;  thus,  those  aqipttcattons  whick 
propose  operating  assistance  for  five 
years  or  less  will  be  at  a  competitive 
advantage. 

(v)  The  entity  with  fiduciary 
responsibility  for  any  operating  reserve 
shall  be  bonded,  in  accordance  with 
requirements  prescribed  or  approved  by 
HUD. 

(10)  Replacement  reserves,  (i) 
Replacement  reserves  for  the  properly, 
up  to  the  amount  necessary  to  achieve 
long-term  affordabihty,  as  provided  in 
section  415(b}(12).  Assistance  for 
replacement  reserves  may  be  drawn 
down  under  the  grant  agreement  to  fimd 
the  reserve  established  in  accordance 
with  HUD  guidelines,  and  the  interest 
earned  on  the  reserve  shall  be  credited 
to  the  reserve  for  use  for  replacement 
expenses  under  the  program. 

(ii)  The  entity  with  fiduciary 
responsibility  for  any  replacement 
reserve  shall  be  bonded,  in  accordance 
with  requirements  prescribed  or 
apt)roved  by  HUD. 

(11)  Replacement  housing  plan. 
Implementation  of  replacement  housing 
plan  activities  under  section 
415(b)(8){i)(E). 

(12)  Legal  fees.  Customary  and 
reasonable  casts  of  professional  legal 
services. 

(13)  Ongoing  training  needs.  Defraying 
costs  for  the  ongoing  training  needs  of 
the  recipient  for  courses  of  iiurtruction 
that  are  directiy  related  to  developing 
and  canying  oat  tt»  homeownership 
program. 

(14)  Economic  development,  (i) 
Economic  development  activities  that 
promote  economic  seif-suffidency  of 
homebuyers,  residents,  and  homeowners 
under  the^  homeownership  program,  such 
as  job  training  or  retraining  aitd  the 
development,  in  or  near  the  eligible 
property,  of  child  care  centers  that  offer 
work  and  make  it  possible  for  parents  to 
work.  The  recipient  shall  enter  into 
written  agreements  with  the  providers  of 
economic  development  services 
specifying  the  services  to  be  provided, 
including  estimates  of  the  munbers  of 
homdHiyers,  residents,  and  homeowners 
to  be  assisted. 

(ii)  In  addition,  planning  for  the 
establishment  of  for-  or  not-for-profit 
small  businesses  by  or  on  behalf  of 
residents,  job  training,  and  other 
activities  that  prcmote  economic  self- 
sufficiency  of  hcmebuypTs  and 
homeowners  of  iiie  eligible  property 
covered  by  the  homeownership  program 
and  economic  development  of  the 
nei^boiiroGd  are  eligible. 

(in)  The  aggresale  amount  of  planning 
and  inplemsntaiion  grants  that  may  be 
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used  for  economic  development 
activities  may  not  exceed  $250,000. 
-    (15)  Other  activities.  Other  activities 
proposed  by  the  applicant,  to  the  extent 
the  applicant  justifies  them  as  necessary 
for  the  proposed  homeownership 
program  and  HUD  approves  them.  For 
example,  the  applicant  may  propose 
activities  related  to  security  needs  of  the 
property  that  are  not  otherwise  covered 
under  other  eligible  activities,  such  as 
under  architectural  and  engineering 
work  and  rehabilitation  activities. 

Section  410.  Matching  requirements  for 
implementation  grants. 

(a)  Requirement  for  each  recipient  to 
match  the  HUD  grant.  Each  recipient 
shall  assure  that  matching  contributions 
equal  to  not  less  than  25  percent  of  the 
amount  of  the  implementation  grant 
shall  be  provided  from  non-Federal 
sources  to  carry  out  the  homeownership 
program.  Amounts  contributed  to  the 
match  shall  be  used  for  eligible 
activities  or  in  accordance  with  this 
section.  Any  grant  amounts  proposed  for 
operating  assistance  shall  be  excluded 
for  purposes  of  computing  the  amount  to 
be  matched. 

(bj  Form.  Contributions  may  only  be 
in  the  form  of — 

(1)  Cash  contributions,  (i)  Cash 
contributions  from  non-Federal 
resources.  To  be  a  cash  contribution, 
funds  must  be  contributed  permanently 
for  uses  under  the  HOPE  1  program. 
Funds  will  be  considered  permanently 
contributed  if  all  repayment,  interest, 
and  other  return  on  the  contribution  will 
only  be  used  for  eligible  activities  in 
accordance  with  program  requirements. 

(ii)  Non-Federal  resources  may  not 
include  funds  from  a  Community 
Development  Block  Grant  made  to  an 
entitlement  grantee  or  a  State  under 
section  106(b)  or  section  106(d). 
respectively,  of  the  Housing  and 
Community  Development  Act  of  1974, 
except  to  the  extent  permitted  for 
administrative  expenses  under 
paragraph  (a)(2)  of  this  section.  Non- 
Federal  resources  may  not  include 
Federal  tax  expenditures, 
comprehensive  grants  under  section  14 
of  the  1937  Act,  or  amounts  provided  to 
the  development  from  syndication  of  the 
low  income  housing  tax  credit. 
(Financing  involving  the  use  of  the  low 
income  housing  tax  credit  is  prohibited 
by  section  415(b)(ll)(iii).) 

(iii)  Non-Federal  resources  may 
include  contribution  of  trust  funds  held 
by  Federal  agencies  for  Indian  tribes. 

(iv)  A  cash  contribution  may  be  made 
by  the  applicant  non-Federal  public 
entities,  private  entities,  or  individuals. 
A  cash  contribution  may  be  made  from 
program  income  from  a  Federal  grant 


earned  after  the  end  of  the  award  period 
if  no  Federal  requirements  govern  the 
disposition  of  the  program  income. 
Included  in  this  category  are  repayments 
from  closed  out  grants  under  the  Urban 
Development  Action  Grant  Program  (24 
CFR  part  570,  subpart  G).  and  the 
Housing  Development  Grant  Program 
(24  CFR  part  850). 

(v)  Cash  contributions  may  also  be 
made  from  sales  proceeds  from  the 
Turnkey  III  Homeownership  and  Mutual 
Help  programs  obtained  pursuant  to  PIH 
Notice  91-28  or  an  approved 
homeownership  program  under  section 
5(h)  of  the  1937  Act. 

(vi)  The  grant  equivalent  of  a  below- 
market  interest  rate  loan  to  the 
homebuyer.  where  all  repayments, 
interest,  and  other  return  will  not  be 
permanently  contributed  to  the  HOPE 
program,  may  be  counted  as  a  cash 
contribution. 

(A)  If  the  loan  is  made  from  proceeds 
of  obligations  issued  by  or  on  behalf  of  a 
public  body  that  are  exempt  from 
taxation  by  the  United  States,  the 
contribution  is  the  present  discounted 
cash  value  of  the  difference  between 
payments  to  be  made  on  the  borrowed 
funds  and  payments  to  be  received  from 
the  loan  to  the  homebuyer.  based  on  a 
discount  rate  equal  to  the  interest  rate 
on  the  borrowed  funds. 

(B)  If  the  loan  is  made  from  funds 
other  than  under  paragraph  (b)(l)(vi)(A) 
of  this  section,  the  contribution  is  the 
present  discounted  cash  value  of  the 
yield  forgone,  calculated  based  on  a 
discount  rate  approved  or  prescribed  by 
HUD.  In  determining  the  yield  forgone, 
the  recipient  must  use  as  a  measure  of  a 
market  rate  yield  one  of  the  following, 
as  appropriate: 

[1]  With  respect  to  one-  to  four-unit 
housing  financed  with  a  fixed  interest 
rate  mortgage,  a  rate  equal  to  the  10- 
year  Treasury  note  rate  plus  200  basis 
points; 

(2)  With  respect  to  one-  to  four-unit 
housing  financed  with  an  adjustable 
interest  rate  mortgage,  a  rate  equal  to 
the  one-year  Treasury  bill  rate  plus  250 
basis  points;  or 

[3]  With  respect  to  a  multifamily 
project,  a  rate  equal  to  the  10-year 
Treasury  note  rate  plus  300  basis  points. 

(vii)  A  down  payment  by  an  eligible 
family  may  not  count  towards  the 
match. 

(viii)  Non-Federal  resources  may 
include  amounts,  determined  in 
accordance  with  paragraph  (b)(l){vi)(B) 
of  this  section,  that  have  been  requested 
by  the  applicant  in  an  application 
submitted  to  the  Federal  Housing 
Finance  Board  for  assistance  under  its 
Affordable  Housing  program,  so  long  as 
that  application  is  approved  before  the 


date  HUD  approves  the  HOPE 
application. 

(2)  Administrative  costs,  (i)  Payment 
of  eligible  administrative  costs  approved 
by  HUD  from  non-Federal  resources. 
Contributions  for  administrative  costs 
that  exceed  7  percent  of  the  grant 
(excluding  any  assistance  for  operating 
expenses)  may  not  count  towards  the 
match.  (This  limitation  is  in  addition  to 
the  limitation  that  the  total  amount  that 
may  be  spent  on  adminisfrative 
activities  from  the  amount  of  the  grant 
and  any  contributions  towards  the 
match  may  not  exceed  15  percent  of  the 
grant  amount  (section  405(b)(4].]  Non- 
Federal  resources,  for  the  purposes  of 
counting  contributions  for 
administrative  costs,  may  include  funds 
from  a  Community  Development  Block 
Grant  made  to  an  entitlement  grantee  or 
a  State  under  section  106(b]  or  section 
106(d)  of  the  1974  Act  and  are  subject  to 
the  recordkeeping  and  documentation 
requirements  of  that  program,  (ii)  For 
example,  if  the  grant  amount  is  $500,000 
(excluding  any  operating  assistance), 
the  recipient  must  assure  the  provision  . 
of  at  least  $125,000  (25  percent  of  the 
grant)  from  non-Federal  sources. 
Contributions  for  adminisfrative  costs 
that  may  be  counted  towards  the  match 
may  not  exceed  $35,000  (7  percent  of  the 
grant  amount  of  $500,000).  Although  an 
applicant  can  spend  more  than  this  on 
administrative  costs,  it  may  not  be 
counted  towards  the  match.  The 
applicant  shall  provide  contributions 
covering  the  remainhig  $90,000  ($125,000 
—$35,000)  required  for  the  match  from 
non-Federal  sources. 

(3)  Taxes,  fees,  and  other  charges.  The 
present  value  of  taxes,  fees,  or  other 
charges  that  are  normally  and 
customarily  imposed  but  are  waived, 
forgone,  or  deferred  in  a  manner  that 
facilitates  the  implementation  of  a 
homeownership  program  assisted  under 
this  notice.  Only  amounts  for  the  period 
after  the  date  a  property  is  acquired  by 
a  recipient  or  other  entity  for  transfer  to 
eligible  families  (or  the  effective  date  of 
the  implementation  grant  agreement  if 
the  PHA  will  fransfer  to  eligible 
families)  may  be  counted  towards  the 
match.  For  example,  if  a  city  agrees  to 
forgo  real  property  taxes  for  20  years, 
the  application  shall  compute  the 
estimated  tax  that  would  be  otherwise 
payable  over  the  20  year  period,  and 
discount  it  to  present  value  based  on  a 
discount  rate  approved  or  prescribed  by 
HUD.  Amounts  Uiat  would  be  waived, 
forgone,  or  deferred  for  longer  than  20 
years  from  the  date  a  family  acquires 
homeownership  interests  in  the  unit  may 
not  be  counted  towards  the  match 
because  enforcement  would  be 
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impracticable.  Where  the  match 
includes  amounts  under  paragraph  (b)(3) 
of  this  section,  the  documents 
transferring  the  homeownership  interest 
to  the  family  shall  evidence  the 
contribution,  to  the  extent  the 
contribution  has  not  already  been 
received. 

(4)  Land  or  other  real  property.  Real 
property,  not  acquired  with  Federal 
resources,  contributed  for  use  under  an 
approved  homeownership  program. 

(i)  For  HOPE  1.  the  value  of  eligible 
property  may  not  be  counted  as  a 
contribution  towards  the  match. 

(ii)  The  as-is  fair  market  value  of  land 
or  oUier  real  property  may  be  counted  as 
a  contribution  towards  the  match, 
determined  in  accordance  with  a  recent 
appraisal  conducted  under  procedures 
established  or  approved  by  HUD. 

(5)  Infrastructure.  The  fair  market 
value  of  investment,  not  made  with 
Federal  resources,  in  on-site  and  off-site 
infrastructure  required  for 
homeownership  program.  The 
infrastructure  investment  may  be 
counted  towards  the  match  only  if  it 
was  completed  no  earlier  than  12 
months  before  the  date  of  notification 
by  HUD  of  implementation  grant 
approval  and  no  later  than  five  years 
firom  the  effective  date  of  the  grant 
agreement.  Investment  in  infi-astructure 
may  include  audi  activities  as  new  or 
repaired  utility  laterals  connecting 
eligible  property  to  the  main  line  and 
new  or  rebuilt  walkways,  sidewalks,  or 
curbs  on  or  contiguous  to  the  eligible 
property.  If  the  investment  in 
infrastructure  also  benefits  other 
properties,  only  the  share  of  the  costs 
directly  benefiting  the  eligible  property 
under  the  homeownership  program  may 
be  counted  towards  the  match. 

(6)  Debt  forgiveness.  Where  debt  on 
real  property  to  be  acquired  under  the 
program  (other  tlian  a  public  or  Indian 
housing  development)  is  forgiven, 
permitting  the  property  to  be  acquired 
for  less  than  fair  market  value,  the 
savings  may  count  as  a  match. 
However,  the  forgiveness  of  the  amount 
of  any  debt  exceeding  fair  market  value 
of  a  property  under  the  program, 
determined  under  paragraph  (b)(4)  of 
this  section,  may  not  be  counted 
towards  the  match. 

(7)  Other  in  kind  contributions,  (i)  The 
reasonable  value  of  in-kind 
contributions  proposed  by  the  applicant 
in  the  application  and  approved  by 
HUD.  In  reviewing  proposed  in-kind 
contributions,  HUD  shall  review  to 
ensure  (A)  the  proposed  contribution  is 
to  be  used  for  an  eligible  activity  under 
the  proposed  homeownership  program, 
(B)  the  application  demonstrates  that  the 
proposed  in-kind  contribution  will 


actually  be  provided:  and  (C)  the 
proposed  value  of  the  contribution  is 
reasonable.  In  determining  whether  the 
value  is  reasonable,  HUD  shall  generally 
consider  the  amount  such  work  would 
otherwise  cost  the  program,  but  may 
adjust  the  value,  based  on  special 
circumstances. 

(ii)  All  donated  labor,  including  sweat 
equity  provided  by  a  homebuyer  or 
homeowner,  shall  be  valued  at  $10  an 
hour,  except  for  donated  professional 
labor,  as  approved  by  HUD,  including 
work  by  homebuyers  and  homeowners. 
The  donated  professional  labor  shall  be 
valued  at  the  fair  market  value  of  the 
work  completed.  Professional  labor  is 
work  ordinarily  performed  by  the  donor 
for  payment,  such  as  work  by  laborers, 
electricians,  and  architects  that  is 
equivalent  to  work  they  do  in  their 
occupations.  Sweat  equity  may  be 
counted  towards  the  match  only  if  it  is 
not  also  counted  towards  a  family's 
equity. 

(iii)  Donated  materials  and  supplies 
may  be  counted  towards  the  match 
contribution.  Materials  and  supplies 
need  not  have  been  purchased 
specifically  for  the  program  to  be ' 
included  as  a  match  contribution,  if  the 
cost  to  the  grantee  of  the  materials  and 
supplies  (or,  in  the  case  of  materials  and 
supplies  donated  by  a  different  entity 
than  the  recipient  for  use  in  the  program, 
the  fair  market  value  of  the  materials 
and  supplies)  and  if  the  fact  that  they 
were  used  in  the  program  can  be 
documented.  The  recipient  shall 
maintain  a  written  enumeration  of  what 
donated  materials  and  supplies  will  be 
used  in  the  program,  as  well  as 
documentation  of  their  cost  or  value. 

(c)  Other  restrictions.  Contributions 
towards  eligible  activities  that  are  not 
directly  related  to  acquisition  or 
rehabilitation  of  the  property  may  be 
counted  towards  the  match  only  to  the 
extent  the  expenses  are  incurred  before 
the  date  the  family  acquires  the 
homeownership  interest,  except  that 
contributions  for  counseling  and  training 
of  homeowners  may  be  counted  if 
provided  within  one  year  of  the  transfer 
of  ownership  interest  to  the  family.  For 
example,  contributions  for  child  care 
services  provided  after  the  date  of  the 
transfer  of  ownership  interests  to  the 
families  may  not  be  counted  towards  the 
match. 

(d)  Exception  for  Indian  housing 
authorities.  Where  the  recipient  is  an 
IHA  and  the  IHA  (acting  in  that 
capacity)  has  not  received,  and  will  not 
receive,  amounts  under  title  I  of  the 
Housing  and  Community  Development 
Act  of  1974  for  the  fiscal  year  in  which 
HUD  obligates  HOPE  grant  fimds,  the 


match  requirements  under  this  section 
shall  not  apply. 

Section  415.  Applications  for 
implementation  grants. 

(a)  NOFA.  An  application  for  an 
implementation  grant  shall  be  submitted 
by  an  applicant  in  accordance  with  this 
notice  and  the  NOFA.  The  NOFA 
advises  potential  applicants  how  to 
obtain  an  application  package  and 
establishes  deadlines  and  other 
requirements  for  submission  of 
applications.  The  NOFA  also  informs 
each  applicant  that  it  may  request 
information  and  guidance  from  HUD 
about  program  requirements  and 
preparation  of  the  application. 

(b)  Application  contents.  Each 
application  shall  contain  the  information 
required  by  the  application  package, 
which  shall  include  at  least  the 
following  items. 

(1)  Request  for  HOPE  implementation 
grant  The  application  shall  contain  (i)  a 
summary  description  of  the  proposed 
homeownership  program:  (ii)  a 
description  of  the  personnel  necessary 
to  complete  the  activities;  (iii)  the 
amount  of  the  grant  requested  for  each 
activity.  The  amount  requested,  together 
with  any  non-Federal  contriljutions, 
shall  be  sufficient  to  carry  out  all 
proposed  activities. 

(2)  Section  8  application,  (i)  The 
application  shall  contain  an  application 
from  a  PHA/IHA  whose  jurisdiction 
includes  the  proposed  eligible  property 
for  assistance  under  section  8  of  the 
1937  Act,  specifying  the  period  during 
which  the  assistance  will  be  needed,  or 
a  statement  by  the  applicant  that  no 
section  6  assistance  will  be  needed. 

(ii)  The  apphcation  shall  specify 
whether  the  assistance  is  proposed  to 
comply  with  the  replacement  housing 
plan  requirement  or  for  nonpurchasing 
residents  for  use  in  another  property,  or 
both. 

(3)  Qualifications  and  experience  of 
applicant,  (i)  The  application  shall 
describe  the  applicant  and  contain  a 
statement  of  its  qualifications  and 
experience,  including  qualifications  and 
experience  in  providing  housing  for  low- 
income  families.  It  is  particularly 
important  for  an  applicant  that  has  not 
received  and  successfully  carried  out  a 
planning  grant  to  demonstrate  its 
capacity  to  carry  out  the  proposed 
homeownership  program.  HUD 
encourages  two  or  mpre  entities  to 
submit  an  application  together.  For 
example,  an  application  submitted  by  a 
newly  established  RMC  and  an 
experienced  nonprofit  organization  may 
greatly  increase  the  likelihood  of  the 
success  of  the  proposed  homeownership 
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program.  The  application  shall  specify 
which  entity  will  be  the  recipient  and 
execute  the  grant  agreement,  and 
include  a  certification  that  the  entities 
have  entered  into  a  written  agreement 
that  delineates  their  respective  roles. 

(ii)  Where  the  applicant  is  an  RMC  or 
RC,  the  application  shall  demonstrate  its 
ability  to  manage  a  public  or  Indian 
housing  development  by  having  done  so 
effectively  and  efflciently  for  a  period  of 
not  less  than  three  years.  Alternatively. 
the  RMC  or  RC  shall  demonstrate  that  it 
has  arranged  for  the  management  of  the 
homeownership  program  by  a  qualified 
management  entity  which  has 
effectively  and  efficiently  managed 
housing  for  a  period  of  not  less  than 
three  years. 

(iii)  An  application  from  a  private 
nonprofit  organization  that  has  applied 
for  tax  exempt  status  under  section 
501(c)  of  the  Internal  Revenue  Code  of 
1986  on  or  before  the  date  of  application 
may  be  considered  so  long  as  the 
organization  is  approved  before  the 
effective  date  of  the  grant  agreement. 

(4)  Description  of  proposed 
homeownership  program.  The 
application  shall  describe  the  proposed 
homeownership  program,  demonstrating 
consistency  wi)hPill  requirements 
specified  iiijhfs  notice  and  the 
application  package  (see,  especially, 
section  405,  Eligible  Implementation 
Grant  Activities  and  Part  V,  Other 
Requirements).  The  application  shall 
specify  the  activities  to  be  carried  out, 
their  estimated  costs,  and  a  reasonable 
schedule  for  carrying  out  the  activities. 
See  section  715  for  requirements  for  the 
timely  transfer  of  ownership  interests  to 
eligible  families.  Where  no  resident 
entity  has  been  established  for  the 
property,  the  application  shall  propose 
establishment  of  a  resident  entity  (such 
as  an  RMC,  RC  or  cooperative 
association)  promptly  after  the  effective 
date  of  the  grant  agreement. 

(5)  Plan,  (i)  Identifying  and  selecting 
families.  The  application  shall  contain  a 
plan  for  identifying  and  selecting  eligible 
families  to  participate  in  the 
homeownership  program.  The  plan 
shall— 

(A)  Establish  equitable  procedures  for 
selection  of  eligible  families.  Except  for 
Indian  tribes  and  IHAs  as  described  in 
section  5G5(a)(2),  the  plan  shall  also 
describe  activities  planned  to  carry  out 
the  applicant's  afTirmative  fair  housing 
marketing  responsibilities  that  apply 
whenever  homeownership  opportimities 
are  made  available  to  other  than  current 
residents  of  the  property.  The  plan  shall 
describe  the  applicant's  affirmative  fair 
housing  marketing  strategy,  including 
specific  steps  to  inform  potential 
applicants  and  solicit  applications  from 


eligible  families  in  the  housing  market 
area  who  are  least  likely  to  apply  for  the 
program  without  special  outreach.  The 
plan  shall  require  any  family  determined 
not  to  have  paid  the  appropriate  amount 
of  tenant  contribution  imder  a  HUD 
housing  assistance  program  to  resolve 
any  deficiency  before  being  selected  for 
homeownership. 

(B)  Give  a  first  preference  to 
otherwise  qualiffed  ciurent  residents 
and  a  second  preference  to  otherwise 
qualified  eligible  families  who  have 
completed  participation  in  an  economic 
self-sufficiency  program.  The  following 
self-sufficiency  programs  (and  any  other 
Federal.  State,  or  local  program 
proposed  by  the  applicant  and  approved 
by  HUD  as  equivalent)  qualify:  Project 
Self-Sufficiency,  Operation  Bootstrap. 
Family  Self-Sufficiency.  and  lOBS. 

(C)  Require  the  recipient  to  promptly 
notify  in  writing  any  rejected  applicant 
family  of  the  grounds  for  any  rejection, 
or  to  require  the  recipient  to  require 
another  appropriate  entity  to  do  so. 

(D)  Require  each  eligible  family 
selected  for  homeownership  to  certify  at 
the  time  it  acquires  an  ownership 
interest  in  the  unit  (or  enters  into  a  lease 
or  other  conditional  ownership 
agreement  providing  for  acquisition  of 
an  ownership  interest  by  the  family) 
that  it  intends  to  occupy  the  unit  as  its 
principal  residence. 

(E)  Require  each  eligible  family  to 
agree  to  occupy  the  property  as  its 
principal  residence  during  the  15-year 
period  from  the  date  it  acquires 
ownership  interest  in  the  unit  (or  enters 
into  a  lease  or  other  conditional 
ownership  agreement  providing  for 
acquisition  of  an  ownership  interest  by 
the  family),  imless  the  recipient 
determines  that  family  is  required  to 
move  outside  the  market  area  due  to  a 
change  in  employment  or  an  emergency 
situation  or  the  family  sells  its 
ownership  interest. 

(F)  Require  any  eligible  family  that 
violates  the  agreement  made  under 
paragraph  (b)(5)(i](E)  of  this  section  to 
pay  the  amount  then  due  under  the 
promissory  note. 

(G)  Describe  the  composition  of  the 
residents  and  potential  eligible  families, 
including  family  size  and  income,  and 
racial,  eOinic,  and  gender 
characteristics,  as  required  by  HUD. 

(ii)  Providing  relocation.  Tlie 
application  shall  describe  the  proposed 
relocation  activities,  in  accordance  with 
the  requirements  of  section  735.  The 
plan  shall  specify  the  approximate 
number  of  families  and  individuals  who 
are  expected  to  choose  to  move  and  the 
number  who  will  be  temporarily 
relocated  during  rehabilitation,  the 
estimated  costs,  the  source  of  funding. 


the  organization  that  will  carry  out  the 
relocation  if  different  than  the  applicant, 
and  other  available  resources  (including, 
for  example,  section  8  assistance). 

(iii)  Managing  sweat  equity.  Where 
applicable,  the  application  shall  contain 
a  plan  for  managing  the  provision  of 
sweat  equity  by  homebuyers  and 
homeowners,  including  a  description  of 
the  anticipated  scope  of  the  work, 
schedule  of  completion,  training  of 
homebuyers  and  homeowners  (and 
training  of  others  donating  labor  in 
connection  with  sweat  equity  activity), 
supervision  of  the  work  by  a  licensed 
general  contractor,  and  a  contingency 
plan  if  the  sweat  equity  is  not  fully 
provided  or  the  schedide  is  not  met 

(iv)  Providing  ongoing  training  and 
counseling.  The  application  shaU 
contain  a  glan  for  providing  ongoing 
training  arfd  counseling  for  homebuyers 
and  homeowners. 

(6)  Eligible  property,  [i]  The 
application  shall  include  a  description  of 
the  eligible  property,  including  the 
number  of  units  by  size  (square  footage), 
bedroom  count,  bathroom  coimt, 
preliminary  drawings  and  outline 
specifications  for  the  proposed 
rehabilitation,  unit  plans,  and  a  listing  of 
amenities  and  services.  The  application 
shall  also  describe  the  neighborhood 
and  include  a  map  showing  the  location 
of  the  property  and  the  racial  and  ethnic 
characteristics  of  the  neighborhood. 

(ii)  The  acquisition  or  rehabilitation  of 
a  public  or  Indian  housing  development 
shall  involve  acquisition  and 
rehabilitation  of  all  of  the  units  in  the 
development  HUD  may  permit 
acquisition  or  rehabilitation  of  less  than 
the  whole  development  if  the  applicant 
demonstrates  to  HUD's  satisfaction  that 
the  acquisition  or  rehabilitation  (or 
both)  of  less  than  all  of  the  development 
is  feasible  and  will  not  result  in  a 
hardship  to  the  residents  of  the 
development  who  are  not  included  in 
the  homeownership  program. 

(7)  Housing  quality  standards  plan. 
The  application  shall  include  a  housing 
quality  standards  plan  describing  how 
the  applicant  will  ensure  that — 

(i)  llie  unit  will  be  free  from  any 
defects  that  pose  a  danger  to  life,  health, 
or  safety  before  transfer  of  an 
ownership  interest  in  a  imit  to  an 
eligible  family  or  execution  of  a  lease 
with  an  option  to  purchase.  The 
recipient  shall  inspect,  or  ensure 
inspection  of,  each  unit  to  determine  it 
does  not  pose  an  imminent  threat  to  the 
life,  healdi,  or  safety  or  current  or  future 
residents  and  that  the  property  has 
passed  recent  fire  and  other  applicable 
safety  inspections  conducted  by 
appropriate  local  officials. 
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(ii)  The  unit  will,  not  later  than  2  years 
after  the  transfer  to  an  eligible  family, 
meet  minimum  housing  standards.  The 
recipient  shall  inspect,  or  ensure 
inspection  of,  each  unit  to  determine  it 
meets  the  local  housing  code  or.  if  no 
local  code  exists,  the  housing  quality 
standards  established  by  HUD  for  the 
Section  8  Certificate  program. 

Higher  standards  may  be  proposed  by 
the  applicant  or  required  by  lenders. 

(8)  Replacement  housing  plan.  The 
application  shall  contain  a  replacement 
housing  plan. 

(i)  Public  or  Indian  housing 
developments  may  not  be  transferred  by 
the  PHA/IHA  under  the  HOPE  1 
program  unless  HUD  has  entered  into  a 
binding  agreement  with  the  local  PHA/ 
IHA  to  make  available  to  the  PHA/IHA 
Federal  funding  assistance  under 
paragraphs  (b)(8)(i)  (AHC)  and  (E]  of 
this  section,  or  another  appropriate 
entity  has  entered  into  a  binding 
agreement  to  make  available  to  the 
PHA/IHA  or  other  applicant,  as 
appropriate,  assistance  under 
paragraphs  (b)(8](i)  (D]  and  (E)  of  this 
section,  to  provide  an  additional  decent, 
safe,  sanitary,  and  affordable  dwelling 
unit  as  a  replacement  for  each  unit  in  a 
public  or  Indian  housing  development  to 
be  transferred  by  the  PHA/IHA. 

Replacement  housing  may  consist  of 
one  or  more  of  the  following  methods — 

(A)  The  development  of  additional 
public  or  Indian  housing  units  by  the 
PHA/IHA  in  accordance  with  section  5 
of  the  1937  Act.  The  PHA/IHA  shall 
execute  an  annual  contributions 
contract  (ACC)  for  the  additional  units 
before  the  date  of  transfer  by  the  PHA/ 
IHA  of  housing  for  use  under  the  HOPE 
1  program.  The  additional  units  under 
the  ACC  must  have  been  identified  as 
replacement  housing  in  the  development 
application. 

(B)  The  rehabilitation  of  vacant  public 
or  Indian  housing  units  by  the  PHA/IHA 
in  accordance  with  section  14(n](l)  of 
the  1937  Act.  The  PHA/IHA  shall 
execute  an  ACC  for  the  modernization 
assistance  before  the  date  of  transfer  by 
the  PHA/IHA  of  housing  for  use  under 
the  HOPE  1  program.  The  modernization 
assistance  under  the  ACC  to  be  used  to 
rehabilitate  vacant  units  must  have  been 
identified  as  replacement  housing  in  the 
application  under  the  Comprehensive 
Improvement  Assistance  program  or  in 
the  comprehensive  plan  under  the 
Comprehensive  Grant  program. 

(C)  The  use  of  5-year,  tenant-based 
rental  assistance  under  the  section  8 
Certificate  and  Housing  Voucher 
programs.  The  PHA/IHA  shall  execute 
ah  ACC  for  the  additional  section  8 
certificate  or  voucher  assistance  before 
the  date  of  transfer  by  the  PHA/IHA  of 


housing  for  use  under  the  HOPE  1 
program.  The  units  under  the  ACC  must 
have  been  identified  as  replacement 
housing  in  the  section  8  application. 

(D)  Tlie  use  of  a  State  or  local 
program  that  is  comparable  to  any  of  the 
Federal  programs  referred  to  in  (AHC] 
as  to  housing  standards,  eligibility,  and 
contribution  to  rent,  and  provides  a  term 
of  assistance  of  not  less  than  five  years. 

(E)  Where  the  applicant  is  an  RMC. 
RC.  or  cooperative  association,  the 
acquisition  of  nonpublicly-owned 
housing  units  before  the  date  of  transfer 
by  the  PHA/IHA  of  housing  units  for  use 
under  the  HOPE  1  program,  which  the 
applicant  shall  operate  as  rental  housing 
comparable  to  public  or  Indian  housing 
as  to  term  of  assistance,  housing 
standards,  eligibility,  and  contribution 
to  rent.  Funding  for  such  replacement 
units  may  be  provided  from  the 
implementation  grant  or  another  source 
for  which  the  applicant  has  a  firm 
commitment. 

(ii)  Assistance  that  has  already  been 
counted  as  meeting  replacement  housing 
requirements  under  the  HOPE  1  program 
or  under  sections  5(h],  18.  or  21  of  the 
1937  Act  may  not  be  counted  again  as 
replacement  housing. 

(iii)  The  plan  shall  include  a 
certification  from  the  PHA/IHA  that  it 
concurs  with  the  proposed  replacement 
housing  plan  and  will  take  all  necessary 
steps  to  carry  it  out. 

(9)  Match  requirements,  [i)  The 
application  shall  describe,  and  contain 
commitments  for,  the  resources  that  are 
expected  to  be  contributed  towards  the 
match  required  under  section  410.  and  of 
any  other  resources  that  are  expected  to 
be  made  available  in  support  of  the 
homeownership  program.  Acceptable 
evidence  that  the  contribution  will  be 
provided  shall  be  included.  For  example, 
if  20  years  of. tax  abatement  will  be 
counted  towards  the  match,  the  chief 
executive  officer  or  appropriate 
legislative  body  of  the  government 
should  submit  a  copy  of  the  law  or  other 
official  action  documenting  this 
commitment.  Cash  or  other  property 
contributed  shall  be  supported  by 
evidence  of  a  binding  commitment  by 
the  donor  to  donate  the  cash  or  other 
property,  subject  only  to  approval  of  the 
implementation  grant  and  any  other  "■ 
necessary  conditions  approved  by  HUD. 

(ii)  If  the  match  requirement  does  not 
apply  to  an  IHA  in  accordance  with 
section  410(d],  the  application  shall 
contain  a  certification  that  the  IHA  has 
not  received,  and  will  not  receive, 
amounts  under  title  I  of  the  Housing  and 
Community  Development  Act  of  1974  for 
the  fiscal  year  in  which  HUD  obligates 
HOPE  grant  funds. 


(10)  Economic  development.  The 
application  may  contain  a  plan  for 
economic  development  activities  under 
the  program  and  shall  contain  such  a 
plan  if  the  applicant  requests  a  program 
involving  assistance  for  operating 
expenses.  The  application  shall 
demonstrate  that  the  proposed  economic 
development  activities  under  section 
405(b)(14)  are  dlrecUy  related  to  the 
proposed  homeownership  program,  and 
describe  how  these  activities  will 
promote  the  self-sufficiency  of 
homebuyers,  residents,  and 
homeowners. 

(11)  Financing,  (i)  The  application 
shall  identify  and  describe  the  financing 
proposed  for  any  (A)  rehabilitation  and 
(B)  acquisition  by  eligible  families  of 
ownership  interests  in  units  in  the 
eligible  property. 

(ii)  Financing  may  include  use  of  the 
implementation  grant  to  permit  transfer 
of  an  ownership  interest  in  a  unit  to  an 
eligible  family  for  less  than  fair  market 
value  or  with  assisted  financing:  sale  for 
cash;  or  other  sources  of  financing 
(subject  to  requirements  that  apply  to 
such  other  sources),  including 
conventional  mortgage  loans,  mortgage 
loans  insured  under  title  n  of  the 
National  Housing  Act  and  mortgage 
loans  under  other  available  programs, 
such  as  VA,  FmHA,  and  RTC  seller- 
assisted  financing. 

(iii)  Financing  may  not  involve  use  of 
the  low  income  housing  tax  credit. 

(iv)  If  the  applicant  proposes  that 
property  transferred  under  this  notice  be 
pledged  as  collateral  for  debt  or 
otherwise  encimibered,  the  application 
shall  contain  sufficient  information  for 
HUD  to  determine  that— 

(A)  The  encumbrance  will  not 
threaten  the  long-term  availability  of  the 
property  for  occupancy  for  low-income 
families,  where  the  program  provides  for 
such  Ic  :<»-term  availability. 

(B)  NeiUier  the  Federal  government 
nor  the  PHA/IHA  will  be  exposed  to 
undue  risks  related  to  action  that  may 
have  to  be  taken  pursuant  to  paragraph 
(b)(lj)(iv)  of  this  section  (opportunity  to 
cure). 

(C)  Any  debt  obligation  can  be 
serviced  from  project  income,  including 
operating  assistance. 

(D)  The  proceeds  of  the  encumbrance 
will  be  used  only  to  meet  the  housing 
quality  standards  (see  paragraph  (b)(7) 
of  this  section)  or  to  make  such 
additional  capital  improvements  as 
HUD  determines  to  be  consistent  with 
the  purposes  of  the  HOPE  program. 

Indian  housing  development  trust  land 
may  not  be  used  as  collateral. 

(v)  Recipients  and  homeowners 
continue  to  be  subject  to  paragraphs 
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(b)(ll)(iv)  (AMD)  of  this  section  during 
the  temi  of  the  grant  agreement. 

(vi)  The  proposed  fmancing  shall 
require  that  any  lender  that  provides 
financing  in  connection  with  the 
program  shall  give  the  PHA/IHA.  RMC, 
individual  owner,  or  other  appropriate 
entity  a  reasonable  opportunity  to  cure  a 
Hnancial  default  before  foreclosing  on 
the  property,  or  taking  other  action  as  a 
result  of  the  default  (and  the  financing 
and  conveyance  documents  shall 
include  such  restrictions).         { 

(12)  Affordability.  (i)  Initial  ' 
affordabHity--{A)  The  application  shall 
demonstrate  that  the  monthly 
expenditure  for  principal,  interest,  taxes, 
and  insurance  by  an  eligible  family  that 
is  necessary  to  complete  the  sale  for  the 
initial  acquisition  of  a  unit  does  not 
exceed  30  percent  of  the  adjusted 
income  of  the  family,  determined  in 
accordance  with  24  CFR  part  913  or.  for 
Indian  housing  developments,  part  905. 
As  required  by  the  statute,  closing  costs 
are  included  in  this  cap  to  the  extent 
they  are  included  in  the  costs  of 
principal  and  interest,  or  are  otherwise 
required  to  be  paid  by  the  homeowner 
over  time  after  acquisition.  It  does  not 
make  sense  to  count  closing  costs  paid 
as  a  lump  sum  at  closing  for  purposes  of 
computing  a  monthly  maximum  family 
expenditure.  In  setting  the  sales  price  for 
acquisition,  the  applicant  shall  take  into 
account  the  need  to  comply  with  this 
affordability  standard. 

(B)  The  items  subject  to  the 
limitations  in  paragraph  (b)(12)(i)(A)  of 
this  section,  plus  estimated  utility  costs 
and  other  monthly  housing  costs  (such 
as  condominium  and  cooperative 
monthly  fees)  shall  be  at  least  25 
percent  but  not  more  than  35  percent  of 
the  adjusted  income  of  the  family, 
determined  in  accordance  with  24  CFR 
part  913  or  905,  as  appropriate.  The 
applicant  may  request  HUD  to  approve 
a  higher  percentage  cap,  where  the 
application  demonstrates  that  a  higher 
cap  than  35  percent  is  necessary  to 
make  the  project  feasible  and  that  the 
families  will  be  able  to  afford  the  higher 
monthly  cost  | 

(C)  In  the  case  of  cooperative  or 
condominium  ownership,  if  the  monthly 
charge  to  the  homeowner  includes 
amounts  for  principal,  interest,  taxes, 
insurance,  or  utilities,  the  portion  of  the 
charge  covering  these  amounts  shall  be 
considered  for  purposes  of  making  the 
affordability  determinations  under 
paragraph  (bKl2)  of  this  section. 

(ii)  Continued  affordability.  The 
application  shall  contain  a  feasible  plan 
for  ensuring  continued  affordabiUty  by 
residents,  homebuyers,  and  homeowners 
in  the  eligible  property.  The  plan  shall 
be  based  on  a  "proforma"  prepared  in 


accordance  with  paragraph  (b)(12){iii)  of 
this  section;  however,  a  proforma  is  not 
required  under  HOPE  1  for  single  family 
property  that  does  not  involve 
significant  common  ownership.  The  plan 
shall  avoid  using  fmancing,  such  as  a 
mortgage  that  is  not  fully  amortizing 
(such  as  a  "balloon"  mortgage]  or  that 
involves  negative  amortization,  that 
would  impair  the  continued  affordability 
of  the  property  for  eligible  families. 

(iii)  Proforma.  The  plan  shall  include  a 
"proforma"  that  sets  forth  estimated 
project  costs  and  income  over  a  20-year 
period  from  the  date  the  applicant  or 
other  entity  acquires  the  property  for 
transfer  to  eligible  families  (or  from  the 
effective  date  of  the  implementation 
grant  agreement,  where  the  PHA/IHA, 
will  transfer  to  eligible  families).  The 
proforma  shall  be  prepared  in 
accordance  with  the  following 
requirements  and  guidelines: 

(A)  The  proforma  shall  demonstrate 
that  the  requirements  of  paragraph 
(b)(12)(i)  of  this  section  are  met  and  that, 
for  the  20-year  period,  on  an  aggregate 
basis,  eligible  families  shall  not  be 
required  to  pay  more  than  the  amounts 
provided  in  paragraph  (b](12)(i)  (A)  and 
(B)  of  this  section. 

(B)  The  proforma  shall  include  an 
estimate  of  the  income  expected,  by 
each  unit  size,  for  the  20-year  period, 
including  any  homeownership 
payments,  carrying  charges,  homeowner 
association  payments,  and  HOPE  grant 
funds  for  operating  assistance  (including 
funding  of  reserves)  and  for  replacement 
reserves. 

(C)  The  aggregate  income  estimated 
for  the  property  shall  equal  or  exceed 
the  aggregate  costs  of  operating  and 
maintaining  the  property,  including  any 
debt  service,  property  management 
costs,  insurance  costs,  taxes,  funding  of 
operating  or  replacement  reserves,  and 
any  other  anticipated  costs. 

{D)  Reasonable  assumptions  shall  be 
used  as  to  all  material  factors  having  an 
impact  on  the  estimates  containedjn  the 
proforma,  including  projected  vacancy 
rates,  collection  rates,  income  of 
homebuyers,  homeowners,  and  other 
residents;  changes  in  such  incomes; 
changes  in  utihties  costs;  and  income 
earned  on  operating  and  replacement 
reserves.  The  applicant  shall  justify  all 
assumptions  used  to  prepare  the 
proforma.  The  applicant  shall  estimate 
increases  in  income  and  operating  costs 
in  accordance  with  guidelines  provided 
by  HUD  in  the  application  package. 

(E)  The  proposed  use  of  an  operating 
reserve  funded  from  the  HOPE  grant 
shall  comply  with  the  requirements  of 
S  405(b)(9). 

iF)  The  proforma  shall  demonstrate 
that  the  aggregate  income  for  Ae 


property  (including  amounts  provided 
by  HUD  for  operating  assistance  or 
replacement  reserves)  exceeds 
aggregate  expenses  and  demonstrates  a 
positive  trend  in  the  difference  between 
income  and  expenses  during  the  20-year 
period. 

(iv)  Replacement  reserves.  The 
application  shall  demonstrate  that  the 
amount  proposed  for  replacement 
reserves  is  adequate,  taking  into  account 
(A)  the  estimates  covered  by  the 
proforma,  (B)  the  size  of  the  grant  and 
the  amount  of  matching  contributions, 
(C)  the  condition  and  age  of  the  property 
and  each  of  its  major  systems  and 
components  (including  at  least  the 
heating,  plumbing  and  electrical  systems 
and  the  roof,  foundation,  windows, 
exterior  walls,  and  common  areas 
(including  the  need  to  repaint)),  and  (D) 
other  possible  replacement  needs.  The 
requirement  for  replacement  reserves 
shall  not  apply,  in  the  case  of  single 
family  property,  where  the  applicant 
demonstrates  that  the  financial  status  of 
eligible  families  is  sufficient  (taking  into 
account  insurance  requirements  and 
home  maintenance  repair  capability  of 
the  family)  so  there  is  not  a  need  for 
such  reserves. 

(13)  Sales  prices  to  applicant  or  other 
entity.  The  application  shall  specify  the 
terms  of  the  proposed  transfer  to  the 
ientity.'if  any.  that  will  acquire  the 
property-  for  sale  to  eligible  families.  If 
the  applicant  is  a  PHA/IHA  that 
proposes  to  sell  directly  to  eligible 
families,  paragraph  (b)(13)  of  this 
section  shall  not  apply.  The  necessary 
information  is  covered  by  paragraph 
(b)(14)  cf  this  section. 

(14)  Sales  prices  and  terms  of  sale  td 
eligible  families;  form  of  ownership. 

(i)  The  application  shall  contain 
estimated  sales  prices  and  terms  of  sale 
to  eligible  famiUes.  The  application  shall 
also  specify  the  type  or  types  of 
homeowmership  to  be  used,  including 
cooperative  ownership  (irfcluding 
limited  equity  cooperative  ownership), 
fee  simple  ownership  (including 
condominium  ownership),  or  another 
form  of  ownership  proposed  and 
justified  by  the  applicant  and  approved 
by  HUD.  The  application  shall  contain  a 
certification  that  the  proposed  type  of 
homeownership  is  consistent  with  Any 
applicable  State  and  local,  or  tribal,  law. 
For  example,  if  the  applicant  is  a 
cooperative  that  proposes  to  own  the 
property,  it  must  have  the  legal  ability  to 
own  the  particular  property. 

(ii)  The  proposed  program  shall 
require  each  eligible  family  to  make  a 
down  payment  towards  the  cost  of 
acquisition  at  dosing.  An  applicant  may 
permit  a  family  to  meet  its  down 
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payment  obligation  through  "sweat 
equity." 

(iii)  An  eligible  family  may  transfer 
amounts  credited  to  it  under  other  HUD 
homeownership  programs  (including 
Turnkey  III  and  Mutual  Help)  to  meet 
down  payment  obligations  under  the 
HOPE  program,  if  it  is  ptmihasing  the 
same  unit  it  has  occupied  under  the 
other  HUD  homeownership  program. 

(iv)  See  section  110(k)  for  provisions 
governing  the  use  of  single  family  FHA 
mortgage  insurance. 

(1^  Resale  restrictions,  if  any.  The 
application  shall  contain  any  proposed 
restrictions  on  the  resale  of  units  by 
initial  or  subsequent  homeowners  under 
the  homeownership  program  (see 
section  720(a)(l)(ii)}.  The  required 
restrictions  set  forth  in  section  720  need 
not  be  restated. 

(16)  Management  entity.  The 
application  shall  identify  and  describe 
the  entity  that  will  operate  and  manage 
the  property,  and,  if  the  PHA  or  DflA  will 
transfer  the  property  within  six  months 
from  the  effective  date  of  the  grant 
agreement,  contain  a  copy  of  the 
propdsed  contract  Where  homeowners 
will  have  full  responsibility  (as  is 
expected  in  scattered  site,  fee  simple 
ownership  arrangements),  this 
requirement  will  only  cover  the  period, 
if  any.  until  the  homeowners  become 
fully  responsible.  ^ 

(17)  CHAS  certification,  (i)  The 
application  shall  contain  a  certification 
by  the  public  official,  or  his  or  her 
authorized  representative,  who  submits 
the  CHAS  that  the  proposed  activities 
(including  activities  related  to  the 
replacement  housing  plan)  are 
consistent  with  the  approved  CHAS  of 
the  State  or  unit  of  general  local 
government  within  n^ch  the  eligible 
property  is  located. 

(ii)  Paragraph  (b](17)(i)  of  this  section 
shall  not  apply  to  an  application 
submitted  by  an  Indian  tribe  or  IHA. 
Indian  tribes  and  OiAs  are  not  included 
in  the  definition  of  a  "jurisdiction,"  the 
entity  charged  with  submitting  a  CHAS. 
HUD  has  concluded  that  Indian  tribes 
and  IHAs  need  not  submit  a  CHAS  and 
need  not  submit  a  certification  of 
consistency  with  a  housing  strategy. 

(18)  Equal  opportunity  certifications. 
(i)  The  application  shall  contain — 

(A)  A  certification  that  the  applicant 
will  comply  with  the  requirements  of  the 
Fair  Housing  Act,  title  VI  of  the  Civil 
Rights  Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973;  and  the  Age 
Discrimination  Act  of  1975,  and  will 
affirmatively  further  fair  housing;  or 

(B)  In  the  case  of  an  application  from 
an  Indian  tribe  or  IHA,  under  the 
circumstances  described  in  section 
505(a)(2)  of  this  notice,  a  certification 


that  the  applicant  will  comply  with  the 
Indian  Civil  Ri^ts  Act  (25  U.&C.  1301  et 
seq.),  section  504  of  the  RehabiUtation 
Act  of  1B73.  and  the  Age  Discrimination 
Act  of  1975. 

(ii)  The  application  shall  contain  a 
statement  from  the  applicant  (A) 
whether  or  not  a  desegregation  order, 
agreement,  or  plan  that  applies  to  the 
applicant  is  in  effect  or  known  to  the 
applicant  to  be  under  consideration;  (B) 
that  the  applicant  is  not  in  violation  of 
any  existing  desegregation  order, 
compliance  agreement,  or  voluntary 
agreement  or  a  statement  describing  the 
circumstances  of  the  violation;  and  (C) 
describing  any  potential  impact  the 
proposed  homeownership  program  may 
have  on  implementing  any  existing  or 
pending  order,  agreement  or  plan. 

(19)  Resident  interest,  (i)  RMCorRC 
is  an  applicant  Where  the  applicant  (or 
one  of  the  applicants)  is  an  RMC  or  RC 
the  application  shall  contain  a  board 
resolution  from  the  RMC  or  RC 
supporting  the  application. 

(ii)  RMC  or  RC  exists  for  the  eligible 
property.  Where  the  applicant  (or  one  of 
the  applicants)  Is  not  an  RMC  or  RC  for 
the  eligible  property  and  there  is  an 
RMC  or  RC  for  the  eligible  property,  the 
application  shall  contain  a  board 
resolution  from  the  RMC  or  (if  there  is 
no  RMC)  the  RC  for  the  eligible  property 
if  any,  that  it  is  interested  in  a 
homeownership  program  and  that  the 
applicant  is  submitting  the  application 
on  behalf  of  the  RMC  or  RC  for  the 
eligible  property. 

(iii)  Survey  of  resident  interest  and 
marketability.  In  all  cases,  the 
application  shall  also  contain  a  survey 
conducted  by  the  appUcant  of  resident 
interest  in  homeownership  and 
marketabiUty  of  the  units,  which  shall 
be  conducted  in  accordance  with 
procedures  set  forth  in  the  application 
package.  If  the  development  is  less  than 
50  percent  vacant  at  least  50  percent  of 
the  households  of  the  eligible  property 
must  indicate  that  they  are  interested  in 
exploring  the  possibiUty  of 
homeownership.  If  the  development  is 
50  percent  or  more  vacant,  the  survey 
must  indicate  that  there  are  at  least  1.2 
interested  eligible  families  for  each  unit 
in  the  proposed  property  that  is  not 
occupied  by  a  family  interested  in . 
homeownership. 

(20)  Public  hearing.  The  application 
shall  contain  documentary  evidence  that 
the  applicant  held  at  least  one  public 
hearing  regarding  the  sale  of  the  eligible 
property  proposed  for  use  under  the 
program,  with  a  summary  of  tiie  views 
expressed  by  residents  and  other 
members  of  the  pubUc  and  the  response 
by  the  applicant 


(21)  Plan  for  use  of  certain  program 
income.  The  application  shall  contain  • 
plan  for  use  of  proceeds  from  sales  to 
eligible  families  and  amounts  families 
may  not  retain  upon  resale,  "nw  plan 
shall  provide  for  uncommitted  program 
income  to  be  spent  before  additional 
grant  amounts  are  drawn  down  by  the 
recipient 

(22)  Nondisplacement;  participation 
by  residents.  The  application  shall 
contain  a  certification  by  the  applicant 
that  no  person  has  been  or  will  be 
displaced  from  his  or  her  dwelling  as  a 
direct  result  of  a  homeownership 
program  under  this  notice.  This  does  not 
preclude  termination  of  tenancy  for 
violation  of  the  terms  of  occupancy  of  a 
unit.  Each  resident  of  an  eligible 
property  shall  be  given  an  opportunity 
to  become  a  homeowner  under  this 
program  if  the  resident  qualifies  as  an 
eligible  family  and  meets  other  program 
requirements. 

(23)  Nonduplication  of  funding.  The 
application  shall  contain  a  certification 
that  the  apphcant  has  not  and  will  not 
receive  assistance  from  Hie  Federal 
government  a  State,  or  a  unit  of  general 
local  government  or  any  agency  or 
instrumentality  thereof,  for  activities  for 
which  fundmg  is  requested  in  the 
application. 

(24)  Disclosures  required  by  reform 
act.  Section  102(b)  of  the  HUD  Reform 
Act  Public  Law  101-235  (December  15. 
1989)  requires  disclosure  of  other 
information  concerning  other 
government  assistance  to  be  made 
available  with  respect  to  tiie  program 
and  parties  with  a  pecuniary  interest  in 
the  homeownership  program,  and 
submission  of  a  report  on  expected 
sources  and  uses  of  funds  to  be  made 
available  for  the  program.  Each 
appUication  shall  include  the  information 
required  by  24  CFR  part  12,  subpart  C 
the  regulation  that  implements  section 
102(b)  of  the  Reform  Act.  An 
implementing  notice  for  24  CFR  part  12, 
subpart  C,  is  being  pubtished  in  the 
Federal  Register.  Applicants  shall  use 
the  form  and  guidance  contained  in  that 
notice  to  make  the  required  disclosures. 

(c)  Screening  by  HUD.  (1)  HUD  shall 
screen  each  application  submitted  on  or 
before  the  deadline  set  forth  hi  the 
NOFA  to  determine  whether  it  is 
complete,  is  internally  consistent,  and 
contains  correct  computations.  Where 
HUD  determines  an  application  is 
deficient  in  one  or  more  of  these  areas, 
it  shall  notify  the  applicant  in  writing 
and  give  it  an  opportunity  to  correct  the 
deficiencies  in  its  application.  However, 
the  applicant  may  not  substantially 
revise  the  application,  such  as  by 
substituting  another  eligible  property  or 
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applicant  or  changing  other  fundamental 
features  of  the  program,  because  that 
would  not  be  fair  to  other  applicants. 
The  notification  shall  require  applicants 
to  submit  additional  or  correct  material 
so  it  is  received  in  the  appropriate  HUD 
ofHce  no  later  than  close-of  business  on 
the  14th  calendar  day  after  the  date  of 
the  notification  to  the  applicant  giving  it . 
an  opportunity  to  modify  its  application. 
HUD  may  not  extend  this  deadline  for 
actual  receipt  of  the  material  for  any 
reason.  HUD  shall  not  consider  further 
any  applications  that  do  not  meet  one  of 
the  tests  in  the  first  sentence  of 
paragraph  (c)(1)  of  this  section,  after  the 
opportunity,  if  any,  to  submit  additional 
or  corrected  material,  or  fail  to  comply 
with  other  program  requirements. 

(2)  The  purpose  of  this  procedure  is  to 
increase  the  number  of  approvable 
apphcations  so  viable  homeownership 
opportunities  may  be  developed  at  the 
earliest  possible  time,  while  giving  each 
applicant  an  equal  opportunity  to 
receive  HUD  assistance  and  correct 
deficiencies.  HUD  anticipates  that  many 
applicants  will  be  relatively  new  and 
may  need  this  additional  opportunity  to 
perfect  their  applications. 

(Approved  by  the  OfHce  of  Management  and 
Budget  under  control  number  2577-0132.) 

Section  420.  Threshold  review. 

-HUD  shall  review  each  application 
that  qualifies  for  additional 
consideration  under  the  screening 
procedures  in  section  415(c).  HUD  shall 
not  consider  further  any  application  that 
fails  to  meet  one  or  more  of  the 
following  additional  threshold  criteria — 

(a)  The  application  shall  demonstrate 
that  the  affordability  standards  in 
section  415(b)(12)(i)  can  be  met  and  the 
plan  for  continued  affordability  in 
section  415(b)(12)(ii)  is  feasible.  HUD 
shall  take  into  account  the  proposed 
cost  of  operating  the  property  after 
eligible  families  become  homeowners; 
the  adequacy  of  counseling  and  training 
of  homebuyers,  residents,  and 
homeowners;  and  the  extent  to  which 
the  proposed  self-sufficiency  activities 
assure  continued  affordability  by 
homeowners. 

(b)  The  proposed  costs  of  eligible 
activities  are  within  applicable  cost 
limitations. 

(c)  The  applicant's  certification  of 
compliance  with  equal  opportunity  and 
related  requirements  and  the  statement 
concerning  desegregation  orders, 
compliance  agreements,  and  voluntary 
agreements  are  consistent  with  facts 
known  to  HUD,  and  the  performance  of 
the  applicant  is  satisfactory  or  any 
problems  are  being  satisfactorily, 
resolved. 


UMI 


(d)  The  application  shall  be  submitted 
by  an  eligible  applicant  for  eligible 
property. 

(e)  The  eligible  property  specified  in 
the  application  shall  be  located  within 
the  boundaries  of  a  jurisdiction — 

(1)  Which  is  participating  jurisdiction 
under  the  HOME  program  established 
under  title  II  of  NAHA;  or 

(2)  On  behalf  of  which  the  agency 
responsible  for  affordable  housing  has 
submitted  a  housing  strategy  or  plan. 

(f)  The  proposed  program  provides 
that  at  least  66  percent  of  units  will  be 
acquired  by  eligible  families  (or  such 
higher  percentage  as  may  be  required 
under  State,  local,  or  tribal  law 
governing  cooperative  associations  or 
other  form  of  homeownership  used 
under  the  program). 

Section  425.  Rating,  ranking,  and 
selection  of  applications. 

(a)  Rating.  HUD  shall  review  each 
application  that  it  determines  to  meet 
threshold  requirements  and  assign  it 
points  in  accordance  with  the  following 
selection  criteria — 

(1)  Capability.  The  ability  of  the 
applicant  to  develop  and  carry  out  the 
proposed  homeownership  program, 
taking  into  account  the  quality  of  any 
related  ongoing  program  of  the 
applicant.  In  assigning  points  for  this 
criterion,  HUD  shall  consider  evidence 
in  the  application  demonstrating — 

(i)  The  capability  of  the  applicant  to 
handle  financial  resources, 
demonstrated  through  such  evidence  as 
previous  experience  and  existing 
financial  control  procedures,  or  by  An 
explanation  of  how  such  capability  will 
be  obtained — 10  points. 

(ii)  The  applicant  has  direct 
experience  in  working  with  or 
representing  residents  of  public  or 
Indian  housing  developments — 5  points. 

(iii)  If  rehabilitation  is  proposed,  the 
capability  of  the  applicant  to  manage 
the  proposed  rehabilitation, 
demonstrated  through  previous 
experience  in  managing  rehabilitation  or 
construction,  or  by  an  explanation  of 
how  such  capability  will  be  obtained — 5 
points. 

(iv)  If  rehabilitation  is  proposed,  the 
extent  to  which  an  established  resident- 
based  organization  will  undertake 
substantial  program  management 
responsibilities  in  implementing  the 
proposed  homeownership  program — 5 
points. 

If  rehabilitation  is  not  being  proposed, 
no  points  shall  be  assigned  for 
subcriteria  (iii)  and  (iv)  and  the  points 
for  subcriteria  (i)  and  (ii)  shall  be 
increased  to  15  and  10,  respectively. 


(v)  A  demonstration  that  the  applicant 
or  joint  applicant  is  an  RMC  or  RC — 5 
points- 
Maximum  points  for  this  criterion  (1): 
30  points. 

(2)  Local  support.  HUD  shall  assign 
points  for  this  criterion  based  on  the 
extent  to  which  funds  for  activities  that 
do  not  qualify  as  eligible  activities  will 
be  provided  in  support  of  the 
homeownership  program,  considering 
the  extent  to  which  the  additional 
improvements,  amenities,  and  services 
enhance  the  homeownership  program. 

Maximum  points  for  this  criterion  (2): 
5  points. 

(3)  Resident  and  homebuyer  interest 
and  marketability.  The  extent  of 
resident  and  homebuyer  interest  in,  and 
marketability  of,  the  development  of  a 
homeownership  program  for  the  eligible 
property. 

(i)  Where  the  development  is  less  than 
50  percent  vacant,  HUD  shall  assign 
points  based  on  the  percentage  of 
current  residents  of  the  property 
interested  in  participating  in  the 
proposed  homeownership  program, 
based  on  a  survey  conducted  by  the 
applicant  and  submitted  to  HUD  as  part 
of  the  application. 

(A)  If  85  percent  or  more  of  the 
residents  are  interested:  10  points; 

(B)  If  66-64,99  percent  of  the  residents 
are  interested:  5  points;  or 

(C)  If  50-65.99  percent  of  the  residents 
are  interested:  0  points.' 

(ii)  Where  the  development  is  50 
percent  or  more  vacant,  HUD  shall 
assign  points  based  on  the  number  of 
eligible  families  interested  in 
participating  in  the  proposed 
homeownership  program,  based  on  a 
survey  conducted  by  the  applicant  and 
submitted  to  HUD  as  part  of  the 
application.  The  purpose  of  the  survey  is 
to  determine  if  there  is  a  sufficient  pool 
of  families  eligible  to  purchase  units  in 
the  proposed  eligible  property. 

(A)  If  there  are  2.0  or  more  interested 
eligible  families  for  each  unit  in  the 
proposed  property  not  occupied  by  a 
family  interested  in  homeownership:  10 
points; 

(B)  If  there  are  1.5-1.99  interested 
eligible  families  for  each  unit  in  the 
proposed  property  not  occupied  by  a 
family  interested  in  homeownership:  5 
points. 

(C)  If  there  are  1.2-1.49  eligible 
families:  0  points.  Maximum  points  for 
this  criterion  (3):  10  points. 

(4)  Quality  and  feasibility  of  program. 
The  quality  and  feasibility  of  the 
proposed  homeownership  program, 
including  the  viability  of  the  economic 
self-sufficiency  plan.  In  assigning  points 
for  this  criterion,  HUD  shall  consider 
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evidence  in  the  application 
demonstrating — 

(i)  The  overall  soundness  and 
comprehensiveness  of  the 
homeownership  program — 5  points. 

(ii)  The  extent  to  which  the  applicant 
(or  other  appropriate  entity  identified  in 
the  application)  is  currently 
implementing  effective  homebayer 
screening  procedures,  homebuyer 
supportive  services,  and  other 
management  practices  intended  to 
reduce  the  number  of  delinquencies  in 
rent  payments  or  foreclosures,  or  the 
extent  to  which  the  plan  covering  these 
activities  contained  in  the  application 
will  be  svcceasbil— 10  points. 

(iii)  The  extent  to  whidi  proposed 
ectmomic  devdopment  activities  will 
resist  in  contiaued  affordability  of  the 
property  after  assistance  for  operating 
expenses  is  no  longer  available — 10 
points. 

If  no  assistance  for  operating 
assistance  is  being  required  ami  if  the 
application  demonstrates  that  no 
economic  development  assistance  is 
needed,  no  points  shall  be  assigned 
under  subcriterion  (iii],  and  the  points 
for  subcriteria  (i)  and  (ii]  shall  be 
increased  to  10  and  15,  respectively. 

Maximum  points  for  this  criterion  (4); 
25  points 

(5]  Relatkmahip  to  CHAS.  Whether 
the  approved  CHAS  for  the  jurisdiction 
within  which  the  eligible  property  is 
located  includes  homeownership  as  one 
of  the  general  priorities  identified 
pursuant  to  section  105(b](7)  of  NAHA. 
This  criterion  shall  not  be  used  to  rate 
an  application  submitted  by  an  Indian 
tribe  or  IHA.  The  maximum  score  for 
such  an  application  will  be  95.  The 
percentage  of  points  earned  by  an 
applicant  based  on  its  maximum  point 
total  of  95,  will  be  multiplied  by  100  (the 
maximum  number  of  points  for  other 
appUcants)  to  determine  the  points  for 
purposes  of  ranking. 

Points  for  this  criterion  (5):  5  points. 

(6)  Efficient  use  of  grant  The  extent  to 
which  tlffi  proposed  program  will  result 
in  the  lowest  total  cost  per  unit  in 
comparison  to  other  applications. 
Factors  that  will  affect  the  cost  will 
include  the  number  of  non-purchasing 
residents  in  the  property  and  the  need  to 
use  the  imi^ementation  grant  to  fund  the 
replacement  housing  plan. 

Maximum  points  for  this  criterion  (6): 
10  points. 

(7]  Suitability  of  the  property.  The 
suitability  of  the  eligible  property  for 
homeownership.  Suitability  for 
homeownership  shall  be  determined 
based  on — 

(i]  Proximity  or  accessibility  of  the 
property  to  places  of  employment, 
shopping,  schools,  medical  facilities. 


transportatien.  places  of  wocshipi 
recreational  facilities,  and  other 
necessary  services  for  the  families  under 
the  program— 3  points; 

(ii)  Whether  me  surrounding 
neighborhood  is  free  from  conditions 
which  are  seriously  detrimental  to  the 
quality  of  life;  substandard  (Sellings  or 
other  undesirable  elements  must  not 
predominate,  unless  the  undesirable 
conditions  affecting  the  property  are 
being  actively  mitigated— 3  points;  and 

(iii)  Whether  the  structure  type  and 
bedroom  configuration  are  (or  will  be 
after  any  proposed  rehabilitation) 
appropriate  for  the  proposed 
homeownership  program,  taking  into 
account  that  no  residents  in  occupancy 
on  the  date  HUD  approves  an 
implementation  grant  may  be  evicted  by 
reason  of  a  homeowner^p  program— 4 
points. 

The  review  will  be  made  in  the 
context  of  where  public  or  Indian 
housing  is  typically  located. 

Maximum  points  for  this  criterion  (7): 
10  points. 

(8)  MBE/WBE  goals. 

(i)  The  extent  to  which  the  applicant 
demonstrates  a  firm  commitment  to 
promoting  the  use  of  minority  business 
enterprises  and  women-owned 
businesses,  especially  resident-owned 
businesses.  For  example,  the  applicant 
has  used  such  businesses  in  the  past, 
has  set  forth  specific  afTirmative  steps  it 
will  take  to  ensure  that  such  businesses 
have  an  equal  opportunity  to  obtain  and 
compete  for  contracts,  or  both.  These 
steps  may  include  the  steps  outlined  at 
24  CFR  85.36(e)  and  57a506(g)(6),  but 
may  not  include  awarding  contracts 
solely  or  in  part  on  the  basis  of  race  or 
gender.  See  section  505(d)  for  the  legal 
basis  for  this  criterion. 

(ii)  In  the  case  of  applications 
submitted  by  Indian  tribes  or  IHAs.  the 
requirements  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  25  U.S.C.  450e(b),  apply. 
Accordingly,  for  such  applicants,  points 
for  this  factor  shall  be  assigned  based 
on  the  extent  to  which  the  applicant 
demonstrates  a  6rm  commitment  to 
promoting  the  use  of  minority  business 
enterprises  and  women-owned 
businesses,  to  the  maximum  extent 
consistent  with,  but  not  in  derogation  of, 
the  Indian  Self-Determination  and 
Education  Assistance  Act. 

Maximum  points  for  this  criterion  8(i) 
or  (ii).  as  applicable:  5  points. 

(9)  Appreciable  reduction  of  public  or 
Indian  housing  in  the  locality.  HUD 
shall  deduct  points  for  an  apphcation 
that  would  appreciably  rediice  the 
public  or  Indian  housing  stock  in  a 
locality  under  the  jurisdiction  of  the 
PHA  for  the  eUgiUe  property.  Id 


determining  the  munber  of  public  or 
Indian  housing  uaits  for  this  purpose, 
the  number  of  units  proposed  for 
homeownership  vmiet  the  applies tioa 
shall  be  adjusted  by  subtracting  the 
number  to  be  replaced  through  the 
development  of  addibonal  public  or 
Indian  housing  cm-  the  rehabilitation  of 
vacant  public  or  Indian  housing  units, 
since,  in  those  cases,  the  public  and 
Indian  housing  stock  is  not  being 
reduced.  Points  shall  be  deducted  in 
accordance  with  the  following 
standards: 

(i)  An  apphcation  shall  have  no  points 
deducted  from  its  score  if  the  sale 
proposed  by  the  application  reduces  the 
availability  of  public  or  Indian  housing 
by  less  than  15%. 

(ii)  An  application  shall  have  5  points 
deducted  from  its  score  if  the  sale 
proposed  by  the  application  reduces  the 
availability  of  public  or  Indian  housing 
by  15%  or  more  but  less  than  33%. 

(iii)  An  application  shall  have  10 
points  deducted  from  its  score  if  the  sale 
proposed  by  the  application  reduces  the 
availability  of  public  or  Indian  housing 
by  33%  or  more  but  less  than  50%. 

(iv)  An  apphcation  shall  have  12 
points  deducted  from  its  score  if  the  sale 
proposed  by  the  application  reduces  the 
availability  of  public  or  Indian  housing 
by  50%  or  more  but  less  than  06%. 

(v)  An  application  shall  have  15  points 
deducted  from  its  score  if  the  sale 
proposed  by  the  application  reduces  the 
availability  of  public  or  Indian  housing 
by  66%  or  more.  Total  number  of 
points — 100  points. 

HUD  intends  to  amend  the  rating 
system  in  the  final  rule  by  providing  for 
5  bonus  points  if  an  applicant  has  been 
a  successful  planning  grant  recipient. 
This  will  reward  applicants  who  have 
already  been  developing  HOPE  1 
homeownership  programs.  Comments 
are  particularly  invited  on  whether  HUD 
should  include  this  change  in  the  final 
rule. 

(b)  Environmental  review.  (1)  HUD 
shall  conduct  an  environmental  review 
of  the  appUcations. 

(2i  In  conducting  the  environmental 
review,  HUD  shall  assess  the 
environmental  effects  of  each 
apphcation  in  accordance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1980 
(NEPA)  (42  U.S.C  4321)  and  HUD's 
implementing  regulations  at  24  CFR  part 
50.  Any  application  that  requires  an 
environmental  impact  statement 
(generally,  those  that  HUD  detennines 
would  hsve  s  significant  impact  on  the 
human  environnwnt  in  accordance  with 
the  environmental  assessment 
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procedures  at  24  CFR  part  50,  subpart  E] 
shall  not  be  eligible  for  funding. 

(3)  As  a  result  of  the  environmental 
review,  HUD  may  find  that  it  cannot 
approve  an  application  unless  adequate 
measures  to  mitigate  environmental 
impacts  are  taken.  (See,  for  example,  24 
CFR  part  51.)  Accordingly,  HUD  may 
adjust  the  rating  scores  of  such 
applications,  based  on  the  anticipated 
time  delays  or  excessive  costs  in 
adopting  appropriate  impact  mitigation. 
For  example,  the  feasibility  of  the 
program  or  the  availability  of  an  eligible 
property  may  be  harmed  by  any 
significant  delay. 

(4)  The  environmental  review  often 
will  reveal  information  not  contained  in 
the  application  that  may  have  relevance 
to  the  selection  process.  HUD  shall 
make  further  adjustments  to  the  ratings, 
where  appropriate,  based  on  the 
information  revealed  during  the 
environmental  review. 

(c)  Ranking  and  selection  to  assure 
national  geographic  diversity.  (1)  After 
assigning  points  to  each  application 
under  paragraph  (a)  of  this  section,  HUD 
shall  rank  the  applications  in  order. 
HUD  shall  examine  the  ranking  and, 
where  it  determines  that  applications 
falling  below  a  certain  point  total  are 
not  suitable  or  not  feasible  for 
homeownership  under  the  program,  it 
may  establish  a  minimum  number  of 
points  for  an  application  to  be  selected. 
HUD  shall  then  select  the  highest 
ranking  application  from  each  of  the  10 
HUD  Regions.  If  none  of  the  10 
applications  involves  an  Indian  housing 
development  and  sufficient  funds  are 
available,  the  highest  ranking 
application  involving  an  Indian  housing 
development  shall  also  be  approved. 

(2)  HUD  shall  then  select  the  highest 
ranking  remaining  applications,  without 
regard  to  their  location. 

(3)  If  two  or  more  applications  have 
the  same  number  of  points,  the 
application  submitted  by  an  RMC  or  RC 
shall  be  selected.  If  there  is  still  a  tie, 
the  application  with  the  most  points  for 
capability  shall  be  selected.  If  there  is 
still  a  tie,  the  application  with  the  most 
points  for  efficiency  shall  be  selected. 

(4)  When  the  amount  remaining  after 
funding  as  many  of  the  highest  ranking 
applications  as  possible  is  insufficient 
for  the  next  highest  ranking  application, 
HUD  shall  determine  if  it  is  feasible  to 
fund  part  of  the  application,  with  the 
remainder  to  be  funded  "off  the  top" 
from  possible  future  funding  rounds.  If 
so,  that  application  shall  be  funded.  If 
not,  HUD  shall  make  the  same 
determination  for  the  next  highest 
application  or  applications.  Any 
remaining  amounts  shall  be  used  in 


accordance  with  paragraphs  (f)  and  (g) 
of  this  section. 

(5)  Procedural  errors  discovered  after 
initial  ratings  but  before  notification  of 
applicants  shall  be  corrected  and 
rankings  revised.  Procedural  errors 
discovered  after  notification  of 
approved  applicants  which,  if  corrected, 
would  result  in  approval  of  an 
application  which  was  not  approved 
will  be  corrected  by  funding  the 
application  from  any  imused  amounts  or 
"off  the  top"  from  amounts  available  for 
implementation  grants  in  the  next 
funding  round. 

(d)  Reduction  in  requested  grant 
amounts.  HUD  shall  approve  an 
application  for  an  amount  lower  than 
the  amount  requested  or  adjust  line 
items  in  the  proposed  budget  within  the 
amoimt  requested  (or  both)  if  it 
determines  the  amount  requested  for 
one  or  more  eligible  activities  is 
unreasonable  or  unnecessary  or  does 
not  otherwise  meet  applicable  cost 
limitations  established  for  the  program. 

(e)  Notification  of  approval  or 
disapproval  (1)  Notification  of 
applicants.  After  completion  of  the 
ranking  and  selection  of  applications, 
but  no  later  than  six  months  after  the 
date  of  submission  of  the  application, 
HUD  shall  notify  the  selected  applicants 
and  the  applicants  that  have  not  been 
selected,  in  writing.  The  amount  of  the 
required  match  may  be  adjusted  when 
HUD  approves  an  application,  to  reflect 
the  approved  grant  amount. 

(2)  Conditional  approval  of  section  8 
applications.  HUD  may  approve  the 
HOPE  grant  application  with  a 
statement  that  the  application  for  the 
section  8  certificate  or  housing  voucher 
assistance  (or  both)  is  conditionally 
approved,  subject  to  the  availability  of 
appropriations  in  subsequent  Hscal 
years.  This  will  permit  HUD  to  use 
section  8  authority  for  other  purposes 
until  it  is  needed  for  the  HOPE  1 
program  for  nonpurchasing  residents  or 
for  replacement  housing. 

(f)  Use  of  remaining  amounts  to  fund 
HOPE  1  planning  grants.  Any  amounts 
available  to  fund  implementation  grants 
that  are  not  needed  because  there  are 
insufficient  approvabie  applications 
shall  be  used  to  fund  the  highest  ranked, 
unfunded  planning  grant  applications. 

(g)  Insufficient  approvabie 
applications. 

If  funds  remain  after  HUD  approves 
all  approvabie  applications,  including 
planning  grant  applications,  as  provided 
in  this  notice,  HUD  may  publish  a 
NOFA  inviting  planning  grant  or 
implementation  grant  applications,  or 
both,  in  accordance  with  this  notice,  or 
invite  applicants  who  submitted 
applications  that  could  not  be  funded  to 


submit  amended  planning  grant  or 
implementation  grant  applications  in 
accordance  with  this  notice  within  a 
deadline  specified  in  the  invitation.  Any 
remaining  amounts  shall  be  added  to       ^ 
amounts  available  for  subsequent 
funding  rounds. 

V.  Other  Requirements 

Section  501.  Flood  insurance  and 
coastal  barriers  resources  act. 

(a)  Flood  insurance.  Pursuant  to  the 
Flood  Disaster  Protection  Act  of  1973  (42 
U.S.C.  4001^128)  HUD  will  not  approve 
applications  for  implementation  grants 
providing  Hnancial  assistance  for 
acquisition  or  rehabilitation  of 
properties  located  in  an  area  identified 
by  the  Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards,  unless — 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  program  (see 
44  CFR  Parts  59  through  79),  or  less  than 
one  year  has  passed  since  FEMA 
notiHcation  regarding  such  hazards;  and 

(2)  Flood  insurance  is  obtained  as  a 
condition  of  approval  of  the  application. 

(b)  Coastal  barriers  resources  act. 
Pursuant  to  the  Coastal  Barrier 
Resources  Act  (16  U.S.C.  3601).  HUD 
will  not  approve  applications  for 
planning  or  implementation  grants  for 
properties  in  the  Coastal  Barrier 
Resources  System. 

Section  505.  Nondiscrimination  and 
equal  opportunity. 

(a)  Fair  housing  requirements.  (1)  The 
requirements  of  the  Fair  Housing  Act  (42 
U.S.C.  3601-19)  and  implementing 
regulations  at  24  CFR  part  100,  part  109, 
and  part  110;  Executive  Order  11063,  as 
amended  by  Executive  Order  12259  (3 
CFR.  1958-1963  Comp.,  p.  652  and  3  CFR, 
1980  Comp.,  p.  307)  (Equal  Opportunity 
in  Housing)  and  implementing 
regulations  at  24  CFR  part  107;  and  Title 
VI  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d)  (Nondiscrimination  in 
Federally  Assisted  Programs)  and 
implementing  regulations  issued  at  24 
CFR  part  1  shall  apply. 

(2)  The  Indian  Civil  Rights  Act  (25' 
U.S.C.  1301  et  seq.)  applies  to  tribes 
when  they  exercise  their  powers  of  self- 
government.  Thus,  it  is  applicable  in  all 
cases  when  an  IHA  has  been 
established  by  exercise  of  such  powers. 
In  the  case  of  an  IHA  established 
pursuant  to  State  law,  the  applicability 
of  the  Indian  Civil  Rights  Act  shall  be 
determined  on  a  case-by-case  basis. 
Developments  subject  to  the  Indian  Civil 
Rights  Act  shall  be  developed  and 
operated  in  compliance  with  its 
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provisions  and  all  implementing  HUD 
requirements,  instead  of  title  VI  and  the 
Fair  Housing  Act  and  their  implementing 
regulations. 

(b)  Discrimination  on  the  basis  of  age 
or  handicap.  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8  shall  apply. 

(c)  Employment  opportunities.  (1)  The 
requirements  of  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C.  1701u)  (Eonployment 
Opportunities  for  Lower  Income  Persons 
in  Connection  with  Assisted  Projects) 
shall  apply.  In  addition.  Executive  Order 
11246  (3  CFR  1964-1965  Comp.,  p.  339) 
(Equal  Employment  Opportunity)  and 
implementing  regulations  at  41  CFR  part 
60  shall  apply. 

(2)  In  the  case  of  Indian  tribes  and 
IHAs,  the  requirements  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  shall  also  apply  (see  25 
U.S.C.  450e(b);  24  CFR  905.165  (a)  and 
(b)  and  905.360);  compliance  with 
Executive  Order  11246  and  41  CFR  part 
60  shall  be  to  the  maximum  extent 
consistent  with,  but  not  in  derogation  of, 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (see  24  CFR 
905.170(b)  and  905.360). 

(d)  Minority  and  women 's  business 
enterprises.  The  requirements  of 
Executive  Orders  11625, 12432,  and 
12138  shall  apply.  Consistent  with 
HUD's  responsibilities  under  these 
Orders,  recipients  must  make  efforts  to 
encourage  the  use  of  minority  and 
women's  business  enterprises  in 
connection  with  funded  activities.  In  the 
case  of  applications  submitted  by  Indian 
tribes  or  IHAs,  recipients'  efforts  must 
be  consistent  with,  but  not  in  derogation 
of,  the  Indian  Self-Determination  and 
Education  Assistance  Act,  25  U.S.C. 
450e(b). 

(e)  Affirmative  fair  housing 
marketing.  The  recipient  shall  adopt  a 
plan  for  informing  and  soliciting 
applications  from  people  who  are  least 
likely  to  apply  for  the  program  without 
special  outreach,  consistent  with  the 
affirmative  fair  housing  marketing 
requirements.  See  24  CFR  part  108.  This 
paragraph  shall  not  apply  to  Indian 
tribes  and  IHAs.  as  described  in 
paragraph  (a)(2)  of  this  section.  ' 

(f)  Authority  for  collection  of  racial, 
ethnic,  and  gender  data.  HUD  requires 
submission  of  racial,  ethnic,  and  gender 
data  under  this  notice  pursuant  to 
section  562  of  the  Housing  and 


Community  Development  Act  of  1987, 
section  309  of  the  United  States  Housing 
Act  of  1937,  and  section  808(e)(6)  of  the 
Fair  Housing  Act. 

Section  510.  OMB  circulars. 

(a)  The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
87  (Cost  Principles  Applicable  to  Grants. 
Contracts  and  Other  Agreements  Mrith 
State  and  Local  Governments)  and  24 
CFR  part  85  (Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State,  Local 
and  Federally  Recognized  Indian  Tribal 
Governments)  apply  to  the  award, 
acceptance,  and  use  of  assistance  under 
the  program  by  governmental  entities, 
and  to  the  remedies  for  non-compliance, 
except  where  inconsistent  with  the 
provisions  of  NAHA,  other  Federal 
statutes,  or  this  notice.  Circular  Nos.  A- 
110  (Grants  and  Cooperative 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations)  and  A-122 
(Cost  Principles  Applicable  to  Grants, 
Contracts  and  Other  Agreements  with 
Nonprofit  Institutions)  apply  to  the 
acceptance  and  use  of  assistance  by 
private  nonprofit  organizations,  except 
where  inconsistent  with  the  provisions 
of  NAHA,  other  Federal  statutes,  or  this 
notice.  Recipients  are  also  subject  to  the 
audit  requirements  of  OMB  Circular  A- 
128  implemented  at  24  CFR  part  44,  and 
OMB  Circular  A-133  (Audits  of 
Institutions  of  Higher  Learning  and 
Other  Nonprofit  Institutions). 

(b)  Copies  of  OMB  Circulars  may  be 
obtained  from  E.O.P.  Publications,  room 
2200,  New  Executive  Office  Building, 
Washington,  DC  20503,  telephone  (202) 
395-7332  (this  is  not  a  toll-free  number). 
There  is  a  limit  of  two  free  copies. 

Section  515.  Drug-free  workplace. 

Applicants  shall  certify  that  they  will 
provide  a  drug-free  workplace,  in 
accordance  with  the  Drug-free 
Workplace  Act  of  1968  and  HUD's 
implementing  regulations  at  24  CFR  part 
24,  subpart  F. 

Section  520.  Anti-lobbying  certification. 

(a)  Section  319  of  Public  Law  101-121 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government.  A  government- 
wide  common  rule  governing  the 
restrictions  on  lobbying  was  published 
as  an  interim  rule  on  February  26, 1990 
(55  FR  6736)  and  supplemented  by  a 
notice  published  June  IS,  1990  (55  FR 
24540).  For  HUD,  this  rule  is  found  at  24 
CFR  part  87.  The  rule  requires 
applicants  for  and  recipients  of 


assistance  exceeding  $100,000  to  certify 
that  no  Federal  funds  have  been  or  will 
be  spent  on  lobbying  activities  in 
connection  with  the  assistance.  The  rule 
also  requires  disclosures  from 
applicants  and  recipients  if 
nonappropriated  funds  have  been  spent 
or  committed  for  lobbying  activities  if 
those  activities  would  be  prohibited  if 
paid  with  appropriated  funds.  The  law 
provides  substantial  monetary  penalties 
for  failure  to  file  the  required 
certification  or  disclosure. 

(b)  This  section  shall  not  apply  4o 
Indian  tribes  or  IHAs.  Indian  tribes, 
tribal  organizations,  or  any  other  Indian 
organization  with  respect  to 
expenditures  specifically  permitted  by 
other  Federal  law  are  not  covered  by  the 
definition  of  "person"  in  24  CFR  part  87. 

Section  525.  Debarred  or  suspended    , 
contractors. 

The  provisions  of  24  CFR  part  24 
apply  to  the  employment,  engagement  of 
services,  awarding  of  contracts, 
subgrants,  or  funding  of  any  recipients, 
or  contractors  or  subcontractors,  during 
any  period  of  debarment,  suspension,  or 
placement  in  ineligibility  status.     ^ 

Section  530.  Conflict  of  interest. 

(a)  In  addition  to  the  conflict  of 
interest  requirements  in  OMB  Circular 
A-110  *  and  24  CFR  part  85,  no  person 
who  is  an  employee,  agent  consultant, 
officer,  or  elected  or  appointed  official 
of  the  recipient  and  who  exercises  or 
has  exercised  any  functions  or 
responsibilities  with  respect  to  assisted 
activities,  or  who  is  in  a  position  to 
participate  in  a  decision-making  process 
or  gain  inside  information  with  regard  to 
such  activities,  may  obtain  a  financial 
interest  or  benefit  from  the  activity,  or 
have  an  interest  in  any  contract, 
siibcontract,  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  himself  or  herself  or  for  those 
with  whom  he  or  she  has  family  or 
business  ties,  during  his  or  her  tenure  or 
for  one  year  thereafter,  except  that  a 
resident  of  an  eligible  property  may 
acquire  a  homeownership  interest. 

(b)  HUD  may  grant  an  exception  to 
the  exclusion  in  paragraph  (a)  of  this 
section  on  a  case-by-case  basis  when  it 
determines  that  such  an  exception  will 
serve  to  further  the  purposes  of  the 
HOPE  program  and  the  effective  and 
efficient  administration  of  the  local 
homeownership  program.  An  exception 
may  be  considered  only  after  the 
applicant  or  recipient  has  provided  a 
disclosure  of  the  nature  of  the  conflict. 


*  See  section  510(b)  concerning  the  availability  of 
OMB  Circular! 
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accompanied  by  an  assurance  that  there 
has  been  public  disclosure  of  the 
conflict  and  a  description  of  how  the 
public  disclosure  was  made  and  an 
opinion  of  the  applicant's  or  recipient's 
attorney  that  the  interest  for  which  the 
exception  is  sought  would  not  violate 
State  or  local  laws.  In  determining 
whether  to  grant  a  requested  exception, 
HUD  shall  consider  the  cumulative 
effect  of  the  following  factors,  where 
applicable: 

(1]  Whether  the  exception  would 
provide  a  significant  cost  benefit  or  an 
essential  degree  of  expertise  to  the  local 
homeownerahip  program  that  would 
otherwise  not  be  available; 

(2]  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation: 

(3]  Whether  the  person  affected  is  a 
member  of  a  group  or  class  intended  to 
be  the  beneficiaries  of  the  activity  and 
the  exception  will  permit  such  person  to 
receive  generally  the  same  interests  or 
bene^ts  as  are  being  made  available  or 
provided  to  the  group  or  class; 

(4)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  the  decisionmaking 
process,  with  respect  to  the  specific 
activity  in  question; 

(5)  Whether  the  interest  or  benefit 
was  present  before  the  a^ected  person 
was  in  a  position  as  described  in 
paragraph  (b]  of  this  section: 

(6)  Whether  undue  hardship  will 
result  either  to  the  applicant,  recipient, 
or  the  person  affected  when  weighed 
against  the  public  interest  served  by 
avoiding  the  prohibited  conflict;  and 

(7)  Any  other  relevant  consideration. 

Section  535.  Labor  standards. 

Pursuant  to  section  12  of  the  1937  Act. 
Davis-Bacon  or  HUD-determining 
prevailing  wage  rates  (or  both)  shall 
apply  to  activities  under  the  HOPE  1 
program.  The  wage  rate  requirements  do 
not  apply  to  individuals  who  perform 
services  for  which  they  volunteered;  do 
not  receive  compensation  for  those 
services  or  are  paid  expenses, 
reasonable  benefits,  or  a  nominal  fee  for 
the  services:  and  are  not  otherwise 
employed  in  the  work  involved.  In 
addition,  if  other  Federal  programs  are 
used  in  connection  with  the  HOPE  1 
homeownership  program,  labor 
standards  requirements  apply  to  the 
extent  required  by  such  other  Federal 
programs.  For  example,  if  the  Public  and 
Indian  Housing  Modernization  or  CDBG 
program  is  used  in  coimection  with  the 
program,  the  labor  standards 
requirements  of  those  programs  would 
apply  to  the  extent  required  by  them. 
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Section  540.  Lead-based  paint  testing 
and  abatement 

Any  residential  property  assisted 
under  the  HOPE  program  established 
under  this  notice  constitutes  HUD- 
associated  housing  for  the  purpose  of 
the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4821,  et  seq.) 
and  is.  therefore,  subject  to  24  CFR  part 
35.  Unless  otherwise  provided, 
recipients  shall  be  responsible  for 
testing  and  abatement  activities. 

Section  545.  Requirements  applicable  to 
religious  organizations. 

Where  the  applicant  is,  or  proposes  to 
contract  with,  a  primarily  religious 
organization,  or  a  wholly  secular 
organization  established  by  a  primarily 
religious  organization,  to  provide, 
manage,  or  operate  housing  under  the 
program,  the  organization  shall 
undertake  its  responsibilities  under  the 
homeownership  program  in  accordance 
with  the  following  principles: 

(a)  It  will  not  discriminate  against  any 
employee  or  applicant  for  employment 
under  the  program  on  the  basis  of 
religion  and  will  not  limit  employment 
or  give  preference  in  employment  to 
persons  on  the  basis  of  religion; 

(b)  It  will  not  discriminate  against  any 
person  applying  for  housing  on  the  basis 
of  religion  and  will  not  limit  such 
housing  or  give  preference  to  persons  on 
the  basis  of  religion; 

(c)  It  will  provide  no  religious 
instruction  or  counseling,  conduct  no 
religious  services  or  worship  (which^ 
term  does  not  include  voluntary,  non- 
denominational  prayer  before  meetings), 
engage  in  no  religious  proselytizing,  and 
exert  no  other  religious  influence  in  the 
provision  of  assistance  under  the 
homeownership  program. 

VI.  Grant  Agreement — Planning  and 
Implementation  Grants 

Section  601.  Grant  agreement 

After  HUD  approves  an  application 
for  a  planning  grant  or  an 
implementation  grant,  it  shall  enter  into 
a  grant  agreement  with  the  recipient 
setting  forth  the  amount  of  the  grant  and 
applicable  terms  and  conditions, 
including  sanctions  for  violation  of  the 
agreement.  Among  other  things,  the 
grant  agreement  shall  provide  that  the 
recipient  agrees: 

(a)  To  carry  out  the  program  in 
accordance  with  the  provisions  of  this 
notice,  applicable  law,  the  approved 
application,  and  all  other  applicable 
requirements; 

(b)  To  comply  with  such  other  terms 
and  conditions,  including  recordkeeping 
and  reports,  as  HUD  may  establish  for 
the  purposes  of  administering. 


monitoring,  and  evaluating  the  program 
in  an  affective  and  efficient  manner; 

(c)  That  HUD  may  withhold, 
withdraw,  or  recapture  any  portion  of  a 
grant,  terminate  the  grant  agreement,  or 
take  other  appropriate  action  authorized 
under  the  grant  agreement,  if  HUD 
determines  that  the  recipient  is  failing  to 
carry  out  the  approved  homeownership 
program  in  accordance  with  the  terms  of 
the  approved  application  and  this 
notice,  including  failure  to  provide  the 
contribution  towards  the  match. 

Vn.  Implementation  of  Planning  and 
Implementation  Grants 

Section  701.  Implementation:  family 
contribution;  performance  standards. 

(a)  After  execution  of  its  planning  or 
implementation  grant  agreement,  the 
recipient  shall  carry  out  the  planning 
grant  or  implementation  grant  activities 
in  accordance  with  its  approved 
application.  HUD  shall  establish 
procedures  governing  the  drawdown  of 
funds  under  grant  agreements. 

(b)  The  total  monthly  amount  payable 
by  a  family  may  not  be  less  than  the 
amount  determined  in  accordance  with 
24  CFR  part  905  or  913.  as  appropriate,  if 
operating  assistance  under  the  program 
is  being  provided  for  the  family.  The 
amoimt  payable  by  a  family  shall  be 
adjusted  at  least  annually  in  accordance 
with  the  requirements  of  those 
regulations  so  long  as  operating 
assistance  is  being  provided  under  the 
program  for  the  funily. 

(c)  HUD  intends  to  establish 
performance  criteria  in  the  final  rule  for 
the  program  and  invites  comments  on 
what  the  standards  should  be. 

Section  705.  Resident  selection 
procedures  during  rental  phase  (ifapy). 

During  the  interim  period,  if  any, 
when  the  property  continues  to  be 
operated  and  managed  as  rental 
housing,  the  recipient  shall  utilize 
written  resident  selection  policies  and 
criteria  that  are  consistent  with  the 
public  or  Indian  housing  program  and 
approved  by  HUD  as  consistent  with  the 
purpose  of  improving  housing 
opportunities  for  low-income  families. 
The  policies  shall  provide  that  the 
recipient  (or  another  appropriate  entity) 
(a)  notify  any  rejected  applicant  in 
writing  of  the  grounds  for  rejection;  (b) 
comply  with  applicable  afiirmative  fair 
housing  marketing  requirements;  (c) 
specify  the  basis  for  resident  selection, 
which  shall  give  a  preference  to 
applicants  interested  in  becoming 
homeowners  who  have  completed 
participation  in  an  economic  self- 
sufficiency  program  (see  section 
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415(b)(S)(i)(B))  and  other  applicants 
interested  in  becoming  homeowners  and 
shall  provide  for  a  waiting  list:  and  (d) 
verify  family  income  of  applicants  and 
check  the  credit  and  rental  histoiy  of 
applicants.  The  resident  selection 
policies  and  criteria  may  not  provide  for 
the  recipient  (or  other  entity)  to  take 
into  account  whether  an  applicant 
receives  public  assistance  or  receives 
Federal,  State,  or  local  housing 
assistance,  but  may  take  into  account 
such  assistance,  and  all  other  income 
and  other  resources,  in  determining  the 
amount  a  family  will  pay  under  the 
program.  The  recipient  may  adopt  the 
public  housing  or  Indian  housing 
occupancy  handbook,  with  any 
appropriate  modifications  (including,  at 
least,  establishing  a  priority  for 
applicants  interested  in 
homeownership). 

Section  710.  Social  security  numbers. 

As  a  condition  of  eligibility  for 
homeownership  under  this  notice — 

(a)  At  the  time  a  family  applies  for 
homeownership,  the  recipient  (or  other 
appropriate  entity)  shall  require  the 
family  to  meet  the  requirements  for  the 
disclosure  and  veriHcation  of  social 
security  numbers,  as  provided  by  24 
CFR  part  750:  and 

(b)  Hie  recipient  (or  other  appropriate 
entify)  shall  require  the  family  to  sign 
and  submit  consent  forms  for  the 
obtaining  of  wage  and  claim  information 
from  State  Wage  Information  Collection 
Agencies,  as  provided  by  24  CFR  part 
760. 

Section  715.  Timely  homeownership. 

(a)  Deadline  for  transfer.  Recipients 
shall  transfer  ownership  interests  in  the 
property  to  eligible  families  within  a 
reasonable  period  of  time. 

(b)  Definition  of  reasonable  period  of 
time.  (1)  Where  applicable,  the  PHA/ 
IHA  shall  transfer  the  property  to  the 
recipient  (or  other  entity)  within  one 
year  of  the  effective  date  the 
implementation  grant  agreement.  Where 
the  development  contains  50  units  or 
fewer,  transfer  of  ownership  interests  to 
eligilble  families  within  two  years  of  the 
date  the  entify  that  acquires  the 
development  (or  the  elective  date  of  the 
implementation  grant  agreement  where 
the  PHA/IHA  is  that  entity)  shall  be 
considered  reasonable.  Whtfre  the 
development  contains  more  than  50 
units,  transfer  of  ownership  interests  to 
eligible  families  within  five  years  shall 
be  considered  reasonable. 

(2)  An  applicant  may  propose  in  its 
application  a  longer  period  for 
transferring  ownersUp  interests  to 
eligible  families,  and  submit  a 
justification.  After  application  approval. 


HUD  may  approve  a  request  for  a  longer 
deadline  for  transfer  to  eligible  families, 
where  it  determines  that  unanticipated, 
extraordinary  circumstances  exist. 
Subject  to  the  availabilify  of  funding, 
HUD  may  consider  making  additional 
section  8  assistance  available  to 
residents  in  the  property  where 
necessary  to  maintain  its  feasibility 
during  the  time  the  causes  for  the  delay 
are  being  corrected.  This  could  become 
necessary  if  residents  who  intended  to 
purchase  change  their  minds  and  need 
assistance  to  afford  the  rents  in  the 
properfy. 

Section  720.  Restrictions  on  resale  by 
initial  homeowners. 

(a)  In  general.  (1)  Transfer 
Permitted— {i)  A  homeowner  may 
transfer  the  homeowner's  ownership 
interest  in  the  unit  subject  only  to  the 
right  to  purchase  under  paragraph  (a)(2) 
of  this  section,  the  requirement  for  the 
purchaser  to  execute  a  promissory  note, 
if  required  under  paragraph  (b)  of  this 
section,  and  the  limitation  on  ihe 
amount  of  sales  proceeds  a  family  may 
retain  upon  sale  within  the  first  six 
years,  as  required  under  paragraph  (c)  of 
this  section.  See  paragraphs  (b)  and  (c) 
of  this  section  for  the  rules  for 
determining  the  amount  homeowners 
may  retain  from  the  sales  proceeds. 

(ii)  Notwithstanding  paragraph 
(a)(l)(i)  of  this  section,  an  appUcant  may 
propose  in  its  application,  and  HUD  may 
approve  based  on  a  review  of  the 
individual  circiunstances,  additional 
reasonable  restrictions  on  the  resale  of 
units  under  the  program. 

(2)  Right  to  purchase. 

(i)  Where  an  RMC,  RC,  or  cooperative 
has  jurisdiction  over  the  unit,  it  shall 
have  the  prior  right  to  purchase  the 
ownership  interest  in  the  unit  from  the 
initial  homeowner  for  the  amount 
specified  in  a  firm  contract  between  the 
homeowner  and  a  prospective  buyer. 
The  RMC,  RC  or  cooperative 
association  shall  have  10  days  after 
receiving  notice  of  the  firm  contract  to 
decide  whether  to  exercise  its  right  and 
60  additional  days  to  complete  closing  of 
the  ptmihase. 

(ii)  If  no  RMC  RC,  or  cooperative  has 
jurisdiction  over  the  unit  or  no  such 
entity  elects  to  purchase  fit>m  the  initial 
homeowner  and  if  the  prospective  buyer 
is  not  a  low-income  family,  a  PHA/IHA 
with  jurisdiction  for  the  area  in  which 
the  unit  is  located  or  the  recipient  as 
specified  in  writing  at  the  time  the 
family  acquires  ownership  interest  in 
the  unit,  shall  have  the  prior  right  to 
purchase  the  ownership  interest  in  the 
unit  for  the  amount  specified  in  the  firm 
contract  The  PHA/IHA  or  recipient 
shall  have  10  days  after  receiving  notice 


of  the  firm  contract  to  decide  whether  to 
exercise  its  right  and  60  additional  days 
to  complete  closing  of  the  purchase. 

(iii)  Where  an  RMC  RC  cooperative, 
niA/IHA,  or  recipient  exercises  a  right 
to  purchase,  it  shall  resell  the  unit  to  an 
eligible  family  promptly.  If  the  PHA/ 
IHA  exercises  a  right  to  purchase  shares 
representing  a  unit  in  a  cooperative, 
because  the  cooperative  did  not  have 
sufficient  money  to  do  so,  the  PHA/IHA 
shall  give  the  cooperative  another 
chance  to  purchase  the  shares  before 
selling  it  to  an  eligible  family. 

(b)  Promissory  note.  (l)(i)  At  closing, 
the  initial  homeowner  shall  execute  a 
nonamortizing,  nonrecourse,  non- 
interest-bearing  promissory  note,  in  a 
form  acceptable  to  HUD,  equal  to  the 
difference,  if  any,  between  the  fair 
market  value  of  the  unit  and  the 
purchase  price,  payable  to  the  PHA/ 
IHA,  recipient  or  other  entify 
designated  in  the  approved 
homeownership  plan,  together  with  a 
mortgage  securing  the  obligation  of  the 
note.  In  determining  the  amount  of  the 
promissory  note  and  for  that  purpose 
only,  the  purchase  price  shall  be 
adjusted  by  deducting  all  substantial 
amounts  of  assistance  that  would  result 
in  an  undue  profit  to  the  family  if  it  were 
to  sell  the  properfy  at  the  beginning  of 
the  7th  year  of  homeownership.  (See 
paragraph  (c)  of  this  section  for 
restrictioiu  during  the  first  six  years.) 
For  example,  if  the  family  received 
down  payment  assistance  equal  to  10 
percent  or  more  of  the  fair  nuirket  value 
of  the  unit  a  promissory  note  shall  be 
required. 

(ii)(A)  With  respect  to  a  sale  by  an 
initial  homeowner,  the  note  shall  require 
payment  upon  sale  by  the  initial 
homeowner,  to  the  extent  proceeds  of 
the  sale  remain  after  paying  off  other 
outstanding  debt  secured  by  the 
properfy  that  was  incurred  for  the 
purpose  of  acquisition  or  properfy 
improvement  paying  any  other  amounts 
due  in  connection  with  the  sale  (such  as 
closing  costs  and  transfer  taxes),  and 
paying  the  family  the  amount  of  its 
equity  in  the  properfy.  computed  in 
accordance  with  paragraph  (c)  of  this 
section. 

(B)  With  respect  to  a  sale  by  an  initial 
homeowner  after  the  first  six  years  after 
acquisition,  through  the  20th  year,  the 
amount  payable  under  the  note  shall  be 
reduced  by  Vim  of  the  original  principal 
amount  of  the  note  for  each  full  month 
of  ownership  by  the  family  after  the  end 
of  the  sixth  year.  The  homeowner  may 
retain  all  other  proceeds  of  the  sale. 

(C)  For  example,  if  the  family  sells  at 
the  end  of  the  13th  year  of 
homeownership  (at  the  half-way  point 
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between  the  end  of  the  sixth  year  and 
the  end  of  the  20th  year  of  ownership), 
■ViBs  (or  one-half)  of  the  note  would  be 
forgiven,  and  only  half  of  the  principal 
amount  of  the  note  would  be  payable 
from  sales  proceeds.  The  family  could 
retain  all  remaining  proceeds,  including 
proceeds  due  to  normal  market  value 
increases  in  the  value  of  the  property.  If 
the  initial  homeowner  retains  ownership 
for  20  or  more  years,  the  entire  amount 
of  the  note  would  be  forgiven. 

{2)(i)  Where  a  subsequent  purchaser 
during  the  2D-year  period,  measured  by 
the  term  of  the  initial  promissory  note, 
purchases  the  property  for  less  than  the 
current  fair  market  value,  the  purchaser 
shall  also  execute  at  closing  such  a 
promissory  note  and  mortgage,  for  the 
amount  of  the  discount  (but  no  more 
than  the  amount  payable  at  the  time  of 
the  sale  on  the  promissory  note  by  the 
seller).  The  term  of  the  promissory  note 
shall  be  the  period  remaining  of  the 
original  20-year  period.  The  note  shall 
require  payment  upon  sale  by  the 
subsequent  homeowner,  to  the  extent 
proceeds  of  the  sale  remain  after 
covering  costs  of  the  sale,  paying  off 
other  outstanding  debt  secured  by  the 
property  that  was  incurred  for  the 
purpose  of  acquisition  or  property 
improvement,  and  paying  any  other 
amounts  due  in  connection  with  the 
sale.  The  amount  payable  on  the  note 
shall  be  reduced  by  a  percentage  of  the 
original  principal  amount  of  the  note  for 
each  full  month  of  ownership  by  the 
subsequent  homeowner.  The  percentage 
shall  be  computed  by  determining  the 
percentage  of  the  term  of  the  promissory 
note  the  homeowner  has  owned  the 
property.  The  remainder  may  be 
retained  by  the  subsequent  homeowner 
selling  the  property 

(iij  For  example,  if  the  subsequent 
homeowner  acquires  the  property  from 
an  initial  homeowner  at  the  end  of  year 
4,  there  are  192  months  (16  years  x  12) 
remaining  in  the  20-year  period.  The 
term  of  the  promissory  note  is  16  years, 
(f  the  subsequent  homeowner  sells  at 
the  end  of  year  10.  having  owned  the 
property  for  72  months  (6  years  x  12). 
'Vis 2  (37.5  percent)  of  the  note  would 
be  forgiven,  and  62.5  percent  of  the 
principal  amount  of  the  note  would  be 
payable  from  sales  proceeds.  The  family 
could  retain  all  remaining  proceeds, 
including  proceeds  due  to  normal 
market  value  increases  in  ihe  vaiue  of 
the  property.  If  the  subsequent 
homeowner  retains  ownership  to  the 
end  of  the  initial  20-year  period  (for  16 
years,  in  the  example),  the  entire 
amount  of  the  note  would  be  forgiven 

(c)  Limitation  on  equity  interest  an 
initial  homeowner  may  retain  from  sale 


during  first  six  years,  [l)  The  HOPB 
program  is  designed  to  assure  that  an 
initial  or  subsequent  homeowner  does 
not  receive  any  undue  profit  from 
acquiring  a  unit  under  the  program  and 
that,  to  the  extent  the  sales  price  is 
sufficient,  an  initial  homeowner  recovers 
the  equity  interest  in  the  property.  With 
respect  to  any  sale  by  an  initial 
homeowner  during  the  first  six  years 
after  acquisition,  the  family  may  retain 
only  the  amount  computed  under 
paragraph  (c)  of  this  section.  Any  excess 
shall  be  distributed  as  provided  in 
paragraph  (d)  of  this  section.  The 
amount  of  equity  an  initial  homeowner 
has  in  the  property  is  determined  by 
computing  the  sum  of  the  following — 

(i)  The  contribution  to  equity  paid  by 
the  family  (such  as  any  down  payment 
(in  the  form  of  cash  or  the  value  of 
sweat  equity)  and  any  amount  paid 
towards  principal  on  a  mortgage  loan 
during  the  period  of  ownership); 

(ii)  The  value  of  any  improvements 
installed  at  the  expense  of  the  family 
during  the  family's  tensure  as  owner 
(including  improvements  made  through 
sweat  equity),  as  determined  by  the 
recipient  or  other  entity  specified  in  the 
approved  application  based  on  evidence 
of  amounts  spent  on  the  improvements, 
including  the  cost  of  material  and  labor 
and 

(iii)  The  appreciated  value, 
determined  by  applying  the  Consumer 
Price  Index  (Urban  Consumers)  against 
the  contribution  to  equity  under 
paragraphs  (c)(l]  (i)  and  (ii)  of  this 
section. 

(2)  The  recipient  (or  other  entity]  may, 
at  the  time  of  initial  sale,  enter  into  an 
agreement  with  the  family  to  set  a 
maximum  amount  which  this 
apprecidiion  may  nut  exceed. 

(3)  Amounts  that  count  towards  a 
family's  equity  may  not  also  count 
towards  the  match. 

(d)  Use  of  amounts  p  family  may  not 
retain.  Fifty  percent  of  any  portion  of 
the  net  sales  proceeds  that  may  not  be 
retained  by  the  homeowner  under 
paragraphs  (a)(l)(ii),  (b),  and  (c)  of  this 
section  shall  be  paid  to  the  entity  that 
transferred  ownership  interests  in  units 
to  eligible  families,  or  another  entity 
specified  in  the  approved  application, 
for  use  for  improvements  to  the  project 
business  opportunitijps  for  low-income 
families,  supportive  services  related  to 
the  homeownership  program,  additional 
homeownership  opportunities  (including 
assistance  for  additional  homeowners 
who  are  otherwise  unable  to  cover  the 
costs  of  homeownership),  and  other 
activities  approved  by  HUD  in  the 
approved  homeownership  program  or 
later.  The  remaining  50  percent  shall  be 


collected  by  the  recipient  and  returned 
to  HUD  within  15  days  of  the  sale  for 
use  under  the  HOPE  1  program,  subject 
to  any  limitations  contained  in 
appropriations  Acts. 

Section  725.  Use  of  proceeds  from  sales 
to  eligible  families. 

The  entity  that  transfers  ownership 
interests  in  units  to  eligible  families,  or 
another  entity  specified  in  the  approved 
application,  shall  use  the  proceeds,  if 
any,  from  the  initial  sale  for  costs  of  the 
homeownership  program,  including 
operating  expenses,  improvements  to 
the  project,  business  opportunities  for 
low-income  families,  supportive  services 
related  to  the  homeownership  program, 
additional  homeownership 
opportunities,  and  other  activities 
approved  by  HUD,  either  as  part  of  the 
approved  application  or  later  on  request. 

Section  730.  Third  party  rights. 

The  requirements  under  this  notice 
regarding  housing  quality  standards, 
resale,  or  transfer  of  the  ownership 
interest  of  a  homeowner  shall  be 
judicially  enforceable  against  the 
recipient  with  respect  to  actions 
involving  rehabilitation,  and  against 
purchasers  of  eligible  property  under  the 
HOPE  program  or  their  successors  in 
interest  (to  the  extent  such  requirements 
apply  to  purchasers  and  their  successors 
in  interest)  with  respect  to  other  actions 
by  affected  low-income  families,  RMCs, 
RCs,  PHAs/IHAs,  and  any  agency, 
corporation,  or  authority  of  the  United 
States  government.  The  parties  specified 
in  the  preceding  sentence  shall  be 
entiUed  to  reasonable  attorney  fees 
upon  prevailing  in  any  such  judicial 
-  action. 

Section  735.  Displacement  prohibited; 
protection  of  nonpurchasing  residents. 

(a)  Displacement  prohibited.  No 
person  may  be  displaced  from  his  or  her 
dwelling  as  a  direct  result  of  a 
homeownership  program  under  this 
notice.  This  does  not  preclude 
termmations  of  tenancy  for  violation  of 
the  terms  of  occupancy  of  the  unit  In 
addition  to  any  applicable  sanctions 
under  the  grant  agreement,  a  violation  of 
paragraph  (a)  of  this  section  may  trigger 
a  requirement  to  provide  relocation 
assistance  in  accordance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
and  government-wide  implementing 
regulations  at  49  CFR  part  24 

(b)  Temporary  relocation.  The 
recipient  shall  provide  each  resident  of 
an  eligible  property  who  is  required  to 
relocate  temporarily  to  permit  work  to 
tie  cairied  oat  with  suitable,  decent, 
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safe,  and  sanitary  housing  for  the 
temporary  period  and  shall  reimburse 
the  resident  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  temporary  relocation,  including 
the  costs  of  moving  to  and  from  the 
temporarily  occupied  housing  and  any 
increase  in  monthly  costs  of  rent  and 
utilities. 

(c)  Relocation  assistance  for  residents 
who  elect  to  move.  The  recipient  shall 
provide  each  nonpurchasing  resident 
who  elects  to  move  with  relocation 
assistance  in  accordance  with  the 
approved  homeownership  program. 

(1)  The  program  shall  provide,  at  least, 
the  following  assistance: 

(i)  Advisory  services  including  timely 
information,  counseling  (including  the 
provision  of  information  on  a  resident's 
rights  under  the  Fair  Housing  Act),  and 
referrals  to  suitable,  affordable,  decent, 
safe,  and  sanitary  alternative  housing; 

(ii)  Payment  for  actual,  reasonable 
moving  expenses;  and 

(iii)  Relocation  housing  assistance 
sufficient  to  permit  relocation  to 
suitable,  affordable,  decent,  safe,  and 
sanitary  housing.  This  requirement  is 
met  if  a  family  receives  assistance  as 
provided  in  paragraph  (c)(3)  of  this 
section.  For  other  families,  this 
requirement  is  met  if  the  cost  of  the 
housing  to  the  family  does  not  exceed 
the  hi^er  of  30  percent  of  adjusted 
family  income  or  the  amount  paid  by  the 
family  for  the  unit  being  vacated,  and 
the  housing  is  otherwise  suitable  and 
decent,  safe,  and  sanitary. 

(2J  If  a  resident  residing  in  an  eligible 
property  on  the  date  HUD  approved  an 
application  for  an  implementation  grant 
decides  not  to  purchase  a  unit,  or  is  not 
qualified  to  do  so  under  the  terms  of  the 
approved  homeownership  program,  the 
recipient  shall,  during  the  term  of  any 
operating  assistance  under  the 
implementation  grant,  permit  each 
otherwise  qualified  resident  to  elect  to 
continue  to  reside  in  the  project  at  rents 
that  do  not  exceed  levels  determined 
under  24  CFR  part  913  or,  for  Indian 
housing  developments,  part  905. 

(3)  If  an  otherwise  qualified  resident 
chooses  to  move  (at  any  time  during  the 
term  of  the  operating  assistance 
contract],  the  PHA/IHA  shall,  if 
possible,  offer  the  resident  (i)  a  unit  in 
another  public  or  Indian  housing 
development,  or  (ii)  a  section  8 
certificate  or  voucher  for  use  in  other 


housing,  without  regard  to  odierwise 
applicable  Federal  or  PHA/IHA 
preferences. 

(d)  Other  rights.  Tenants  residing  in  a 
unit  in  a  public  or  Indian  housing 
development  transferred  under  this 
notice  shall  have  all  rights  provided  to 
tenants  of  public  or  Indian  housing 
imder  the  1937  Act. 

(e)  Notice  of  relocation  assistance.  As 
soon  as  feasible,  each  recipient  shall 
give  each  resident  of  an  eligible  property 
a  written  description  of  the  applicable 
provisions  of  this  section. 

VIII.  Records,  Reports,  and  Auifit  of 
Redi^nts 

Section  801.  Recordkeeping 

(a)  General  records.  Each  recipient 
shall  keep  records  that  will  faciUtate  an 
effective  audit  to  determine  compliance 
with  program  requirements  and  that 
fully  disclose — 

(1)  The  amount  and  disposition  by  the 
recipient  of  the  planning  and 
implementation  grants  received  under 
this  notice,  including  sufficient  records 
that  document  the  reasonableness  and 
necessity  of  each  expenditure; 

(2)  The  amount  and  disposition  of 
proceeds  from  financing  obtained  in 
connection  with  the  program,  sales  to 
eligible  families,  and  any  funds 
recaptured  upon  sale  by  the  homeowner; 

(3)  The  total  cost  of  die 
homeownership  program; 

(4)  The  amount  and  nature  of  any 
other  assistance,  including  cash, 
property,  services,  or  other  items 
contributed  as  a  condition  of  receiving 
an  implementation  grant; 

(5)  The  cost  or  other  value  of  all  in- 
kind  contributions  towards  the  match 
required  by  section  410;  and 

(6)  Any  other  proceeds  received  for,  or 
otherwise  used  in  connection  with,  the 
homeownership  program. 

(b)  Family  size  and  income  and  racial, 
ethnic,  and  gender  data.  The  recipient 
shall  maintain  records  on  the  family  size 
and  income,  and  racial,  ethnic,  and 
gender  characteristics,  of  families  who 
apply  for  homeownership  and  families 
who  become  homeowners. 

(c)  Cooperative  and  condominium 
agreements.  The  recipient  shall  maintain 
a  copy  of  any  condominium  and 
cooperative  association  agreements  for 
properties  under  the  approved 
homeownership  program. 


(d)  Amounts  available  for  reuse.  The 
recipient  shall  keep  and  make  available 
to  HUD  all  records  necessary  to 
calculate  accurately  payments  due  to 
HUD  under  section  720(d)  and  section 
725. 

(Approved  by  the  Office  of  Management  and 
Budget  under  contnd  number  2577-0132.) 

Section  805.  Reports 

The  recipient  shall  submit  reports 
required  by  HUD. 

(Approved  by  the  Office  of  Management  and 
Budget  under  cooUy>1  number  2577-0132.) 

Section  810.  Access  by  HUD  and  the 
Comptroller  General 

For  the  purpose  of  audit,  examination, 
monitoring,  and  evaluation  each 
recipient  shall  give  HUD  (including  any 
duly  authorized  representatives  and  the 
Inspector  General]  and  the  Comptroller 
General  of  the  United  States  (and  any 
didy  authorized  representatives)  access 
to  any  books,  documents,  papers,  and 
records  of  the  recipient  that  are 
pertinent  to  assistance  received  under 
this  notice,  including  all  records 
required  to  be  kept  by  section  801. 

K.  Waiver  AudKKity 

Section  901.  Waiver  authority. 

Upon  determination  of  good  cause,  the 
Secretary  of  Housing  and  Urban 
Development  may  waive  any  provision 
of  this  notice,  not  otherwise  required  by 
law,  except  provisions  that  establish 
deadlines  for  receipt  of  any 
modifications  to  applications.  Each  such 
waiver  shall  be  in  writing  and  shall  be 
supported  by  documentation  of  the 
pertinent  facts  and  grounds.  This  waiver 
authority  may  be  exercised  by  the 
Secretary  or  the  Assistant  Secretary  for 
Public  and  Indian  Housing.  Where 
another  HUD  program  regulation  is 
involved,  the  Secretary  or  the 
appropriate  Assistant  Secretary  may 
waive  the  regulation.  The  Secretary 
periodically  will  publish  notice  of 
granted  waivers  in  the  Federal  Register 
HUD  may  change  submission  deadlines 
estabUshed  by  this  notice  by  subsequent 
notice  published  in  the  Federal  Register. 

Dated:  December  2a  19S1. 
Jack  Kemp. 
Secretary. 

[FR  Doc.  92-590  Filed  1-13-82: 8:45  am) 
ULUM  COM  «tis-aHi 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Secretary 

lOocket  No.  N-92-3362;  FR-3190-N-011 

Fund  Availability  for  HOPE  for  Public 
and  Indian  Housing  Homeownership 
Program 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  fund  availability  for 
FY  1992. 

summary:  This  NOFA  announces  the 
availability  of  $161  million  in  funding  for 
mini  planning  grants,  full  planning 
grants  and  implementation  grants  for  the 
HOPE  for  Public  and  Indian  Housing 
Homeownership  Program  (HOPE  1). 
(HOPE  is  an  acronym  for 
Homeownership  and  Opportunity  for 
People  Everywhere.)  In  the  body  of  this 
document  is  information  concerning 
eligible  applicants,  the  funding  available 
for  mini  planning  grants,  full  planning 
grants,  and  implementation  grants,  the 
application  packages,  and  their 
processing.  Elsewhere  in  this  issue  of 
the  Federal  Register  are  the  Notices  of 
Fund  Availability  for  HOPE  2,  the  HOPE 
for  Homeownership  of  Multifamily  Units 
Program,  and  HOPE  3.  the  Hope  for 
Homeownership  of  Single  Family  Homes 
Program.  Also  elsewhere  in  this  issue  of 
the  Federal  Register  is  the  Program 
Guidelines  which  revises  the  HOPE  1 
Notice  of  Program  Guidelines  published 
in  the  Federal  Register  on  February  4, 

1991.  These  revised  guidelines  contain 
detailed  programmatic  information  and 
the  requirements  governing  the  FY  1992 
HOPE  1  Program.  Similar  revised 
Guidelines  for  HOPE  2  and  3  also 
appear  in  this  issue.  It  is  critical  that 
applicants  for  HOPE  1  planning  or 
implementation  grants  read  and  comply 
with  the  requirements  of  the  revised 
Program  Guidelines.  Many  of  the 
requirements  of  the  HOPE  1  program  are 
not  listed  in  this  NOFA.  and  failure  to 
follow  the  guidelines  will  result  in 
applications  being  rejected  by  HUD.  A 
copy  of  the  program  guidelines  will  be 
included  in  the  application  packages. 
DATES:  Applications  for  mini  planning 
grants  and  planning  grants  for  the  HOPE 
1  Program  must  be  received  in  the 
appropriate  HUD  Field  Office  by  close 
t){  busmess  for  that  office  on  April  17 

1992.  Applications  for  implementation 
grants  for  the  HOPE  1  Program  must  be 
received  in  the  appropriate  HUD  Field 
Office  by  close  of  business  for  that 
office  on  May  15, 1992.  Applications 
may  also  be  hand  delivered  to  the 
appropriate  HUD  Field  Office  by  the 
close  of  business  for  that  office  on  or 
before  the  deadline  date  Applications 


sent  by  facsimile  will  not  be  accepted. 
HUD  will  not  waive  these  deadlines  for 
any  reason.  No  applications  may  be 
submitted  prior  to  30  calendar  days 
before  the  applicable  deadline. 
Applications  submitted  more  than  30 
calendar  days  before  the  deadline  will 
be  returned  to  applicants. 
ADDRESSES:  An  original  and  one  copy  of 
the  completed  application  must  be 
submitted  to  the  HUD  Field  Office 
having  jurisdiction  over  the  locality  in 
which  the  proposed  project  is  located. 
The  applications  should  be  addressed  to 
the  Attention  of:  Public  Housing 
Division  Director  or  Office  of  Indian 
Programs  Director  A  list  of  HDD's  Field 
Offices  appears  at  the  end  of  this  NOFA. 
In  States  with  more  than  one  Field 
Office,  applicants  must  submit  their 
applications  to  the  correct  Field  Office. 
Applicants  are  advised  to  contact  their 
local  office  to  confirm  the  appropriate 
place  and  time  of  close  of  business  for 
submission.  Failure  to  submit  an 
application  to  the  correct  Field  Office  by 
the  due  date  will  result  in 
disqualification  of  the  application.  In 
addition,  one  copy  of  the  application 
should  be  submitted  to  the  following 
address:  Department  of  Housing  and 
Urban  Development,  Office  of  Public 
and  Indian  Housing.  Office  of  Resident 
Initiatives,  room  4112, 451  Seventh 
Street.  SW.,  Washington,  DC  20410, 
Attention:  Gary  Van  Buskirk.  While 
copies  must  be  submitted  both  to  the 
HUD  Field  and  Central  Offices,  the  date 
and  time  of  receipt  in  the  Field  Office 
will  be  used  to  determine  whether  the 
application  has  been  submitted  on  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Van  Buskirk.  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development,  room  4112,  451 
Seventh  Street,  SW..  Washington.  DC 
20410:  telephone  (202)  708^233.  To 
provide  service  for  persons  who  are 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  l-fiOO-877-TDDY,  1-800-877- 
8339,  or  202-708-9300.  (Telephone 
numbers,  other  than  "800"  TDD 
numbers,  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  under  the 
Paperwork  Reduction  Act  of  1980  by  the 
Office  of  Management  and  Budget 
(OMB),  and  have  been  assigned  on  0MB 
control  number  2577 — 0132. 


/.  Purpose  and  Substantive  Description 

A.  Authority 

The  funding  made  available  under  this 
NOFA  is  authorized  by  title  III  of  the 
U.S.  Housing  Act  of  1937,  which  was 
added  by  section  411  of  the  National 
Affordable  Housing  Act  (Pub.  L.  101-625 
November  28, 1990),  which  created  the 
HOPE  1  Program. 

B.  Allocation  Amounts 

The  purpose  of  this  NOFA  is  to 
announce  the  availability  of  a  total  of 
$161  million  in  funds,  appropriated  by 
the  Department's  appropriations  Act  for 
fiscal  year  1992  (Pub.  L.  102-139. 
October  28, 1991),  for  grants  as  follows: 

•  $6  million  for  mini  planning  grants 

•  $18  million  for  full  planning  grants 

•  $137  million  for  implementation 
grants 

C.  Mini  Planning  Grant  Cap 

The  amount  of  a  mini  planning  grant 
may  not  exceed  $100,000,  except  that 
HUD  may.  for  good  cause,  approve  a 
grant  for  a  higher  amount,  based  on 
justification  submitted  by  the  applicant 
demonstrating  that  the  costs  are 
reasonable.  Applications  for  more  than 
$100,000  for  projects  of  more  than  250 
units  do  not  need  to  demonstrate  good 
cause  if  the  additional  amount  requested 
is  not  more  than  $400  for  each  unit  over 
250. 

D.  Planning  Grant  Cap 

The  amount  of  a  planning  grant  may 
not  exceed  $200,000,  except  that  HUD 
may.  for  good  cause,  approve  a  grant  in 
a  higher  amount,  based  on  justification 
submitted  by  the  applicant 
demonstrating  that  the  costs  are 
reasonable  Applications  for  more  than 
$200,000  for  projects  of  more  than  250 
units  do  not  need  to  demonstrate  good 
cause  if  the  additional  amount  requested 
is  not  more  than  $800  for  each  unit  over 
250. 

E.  Implementation  Grant  Cap 

The  overall  amount  of  an 
implementation  grant  is  not  capped. 
There  are  specific  cost  caps  on  eligible 
activities  that  are  contained  in  the 
Program  Guidelines  and  application 
package. 

F.  Matching  Requirements 

Implementation  grants  require  a  local 
match  from  non-Federal  sources. 
Planning  grants  do  not  require  a  match. 

G  Eligible  Applicants 

For  mini  planning  grants,  full  planning 
grants,  and  implementation^ants,  an 
eligible  applicant  is  one  of  the  foUowmg 
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entities  that  represents  the  residents,  of 
the  eligible  property:  An  RMC  (resident 
management  corporation;  an  RC 
(residient  council);  a  cooperative 
association;  a  public  or  private  nonproHt 
organization;  a  public  body,  including  an 
agency  or  instrumentality  thereof;  a 
PHA  (public  housing  agency);  or  an  IHA 
(Indian  housing  authority).  An  applicant 
may  not  submit  an  application  for  a 
planning  grant  and  an  implementation 
grant  for  the  same  property  in  response 
to  any  one  NOFA. 

H.  Certification  of  Consistency  with  the 
Comprehensive  Housing  Affordability 
Strategy 

Applications  for  HOPE  grants  must  be 
accompanied  by  a  certification  of 
consistency  with  an  approved 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  or  abbreviated  housing 
strategy  from  the  public  ofBcial 
responsible  for  submitting  the  CHAS,  or 
his  or  her  authorized  representative. 
State  and  local  government  applicants 
must  have  submitted  a  full  CHAS  or  an 
abbreviated  strategy,  and  must  provide 
a  certification  of  consistency  at  the  time 
of  application.  All  other  applicants 
(including  private  nonproRt 
organizations  and  public  housing 
agencies)  must  obtain  the  certiflcation 
from  the  lowest  level  of  government 
having  either  a  full  CHAS  or  an 
abbreviated  strategy  covering  the 
jurisdiction  in  which  the  program 
(project)  is  to  be  located.  Where  the 
program  will  be  carried  out  in  more  than 
one  unit  of  general  local  government 
with  a  CHAS,  a  certification  for  each 
shall  be  included.  Indian  Tribes  and 
Indian  Housing  Authorities  are  not 
subject  to  the  requirements  for 
preparation  of  a  CHAS  or  submission  of 
a  certification  of  consistency  with  the 
CHAS. 

For  an  application  for  a  HOPE  grant  to 
be  consistent  with  a  CHAS:  (1) 
Homeownership  for  low-income  families 
must  be  identified  as  a  priority  in  the 
narrative  and  (for  local  jurisdictions 
only)  Table  3  (Priorities  for  Assistance) 
of  Section  II  (Strategy)  of  the  CHAS:  (2) 
the  HOPE  program  for  which  funding  is 
sought  should  be  mentioned  (whether  by 
name  or  by  program  type)  in  the 
narrative  of  section  III  (Annual  I^an)  of 
the  CHAS  as  among  the  Federal 
resources  to  be  used  in  FY  1992;  and  (3) 
a  specific  dollar  amount  for  the  HOPE 
program  applied  for  must  be  entered  in 
Column  A  of  Table  4/5A  (Anticipated 
Resources  and  Plan  for  Investment)  of 
Section  m. 

Note:  Since  Table  4/5A  for  States  does  not 
include  information  on  applications  by 
entities  other  than  the  State  itself,  a  State 
may  certify  consistency  for  a  HOPE 


application  from  a  private  nonprofit  or  a  PHA 
even  if  there  is  no  dollar  amount  entered  in 
Column  A  of  the  State's  Table  4/SA. 

If  a  jurisdiction's  strategy  identifies 
low-income  homeownership  as  a 
priority  in  the  section  D  narrative,  but 
does  not  mention  the  HOPE  program  in 
the  section  III  narrative  or  include  a 
specific  dollar  amount  for  the  program 
in  Column  A  of  table  4/5A,  the 
jurisdiction  may  amend  its  strategy  by 
correcting  its  section  m  narrative  and 
table  4/5A  to  be  consistent  with  its 
strategy  without  doing  a  substantial 
amendment,  which  requires  citizen 
participation.  However,  if  there  is  no 
dollar  amount  entered  in  Colunm  A  of 
table  4/5A  and  there  is  also  no  priority 
for  low-income  homeownership 
identified  in  the  section  II  narrative,  a 
substantial  amendment,  requiring 
citizens  participation,  would  be  needed 
to  modify  the  CHAS  to  allow  the 
jurisdiction  to  provide  a  certification  of 
consistency. 

All  CHASs  or  abbreviated  sfrategies, 
revised  tables  and  narratives  for 
nonsubstantial  amendments,  or 
substantial  amendments,  as  well  as  the 
required  certifications  of  consistency, 
must  be  submitted  to  HUD  no  later  than 
at  the  time  the  application  for  HOPE 
funding  is  submitted. 

To  assist  applicants  in  meeting  the 
certification  requirement  where  a 
CHAS,  abbreviated  strategy,  or 
amendment  has  not  yet  been  approved, 
HUD  will  accept  applications  that  are 
accompanied  by  a  certification  that  the 
application  is  consistent  with  the 
housing  strategy  submitted  with,  or  as 
amended  by  a  submission  with,  the 
appUcation,  and  that  the  applicant  will 
follow  the  strategy  so  submitted  or 
amended  when  it  is  approved  by  HUD. 

I.  Use  of  Set-Asides  to  Fund  Other 
Grants 

Any  amounts  set-aside  to  fund 
applications  for  mini  planning  grants 
that  are  not  needed  because  there  are 
insufficient  approvable  applications 
shall  be  used  to  fund  the  highest  ranked, 
unfunded  applications  for  t\x\\  planning 
grants.  Any  amounts  set  aside  to  fund 
applications  for  full  planning  grants  that 
are  not  needed  because  there  are 
insufficient  approvable  applications 
shall  be  used  to  fund  the  highest  ranked, 
unfunded  applications  for  mini  planning 
grants.  Any  amounts  available  to  fund 
planning  grants  that  are  not  needed 
because  there  are  insufficient 
approvable  applications  shall  be  used  to 
fund  the  highest  ranked,  unfunded 
implementation  grant  applications.  Any 
amounts  available  to  fund 
implementation  grants  that  are  not 


needed  because  there  are  insufficient 
approvable  applications  shall  be  used  to 
fund  the  highest  ranked,  unfunded         r 
planning  grant  applications. 

//.  Mini  Planning  Grant  and  Planning 
Grant  Applications 

A.  Application  Process 

Application  packages  for  mini 
planning  grants  and  full  planning  grants, 
including  instructions  for  preparing 
apphcations,  are  available  from  the 
appropriate  HUD  Field  Office  or  Office 
of  Indian  Programs  (see  the  list  of  HUD 
Offices  at  the  end  of  this  NOFA)  or  by 
caUing  HUD's  Resident  Initiatives 
Clearinghouse,  telephone  1-800-455- 
2232.  Additional  information  regarding 
the  submission  of  applications  is 
included  in  the  package. 

Only  timely  applications  submitted  to 
the  correct  Field  Office  will  be 
considered  for  funding.  Applications 
(original  and  one  copy)  must  be 
physically  received  by  the  deadline  at 
the  appropriate  HUD  Field  Office  or  in 
the  case  of  IHAs,  in  the  appropriate 
HUD  Office  of  Indian  I*rograms,  with 
jurisdiction  over  the  applicant. 
Attention:  Public  Housing  Division 
Director  or  Office  of  Indian  Programs 
Director.  In  addition,  one  copy  of  the 
application  must  be  submitted  to 
Headquarters,  as  described  in  the 
paragraph  above  entitled 
"ADDRESSES."  It  is  not  sufficient  for  an 
application  to  bear  a  postmark  date 
within  the  deadline.  Applications 
submitted  by  facsimile  will  not  be 
accepted. 

B.  Application  Submission  Requirements 

Complete  application  submission 
requirements  are  contained  in  the 
application  package.  Applicants  are 
advised  that  they  must  consult  the 
amended  Notice  of  Program  Guidelines 
published  elsewhere  in  today's  Federal 
Register  in  order  to  prepare  an 
application.  Many  of  the  requirements  of 
the  HOPE  1  program  are  not  repeated  in 
this  NOFA.  such  as  certifications, 
eligible  activities,  and  cost  limitations. 
Failure  to  follow  the  guidelines  will 
result  in  applications  being  rejected  by 
HUD.  All  potential  apphcants  are  urged 
to  contact  their  HUD  Field  Office  for 
information  and  guidance  about 
program  requirements  and  preparation 
of  an  application  and  for  the  time  and 
place  of  any  workshops  and/or  fraining 
sessions  to  be  held  within  the  Field 
Office's  jurisdiction. 

C.  Selection  Process 

The  selection  process  for  mini 
planning  grants  and  full  planning  grants 
tmder  the  HOPE  1  Program  consists  of  a 


J.552 


Federal  Register  /  Vol.  57.  No.  9  /  Tuesday.  January  14.  1992  /  Notices 


screening  and  then,  for  those 
applications  meeting  all  screening 
requirements,  rating  and  ranking  under 
five  substantive  selection  criteria.  Field 
Offices  and  Regional  offices  will  review 
and  rate  the  applications.  HUD 
Headquarters  will  rank  and  select 
applications. 

D  Screening  Process/CorrectioTis  to 
Deficient  Applications 

1  HUD  shall  screen  each  application 
submitted  on  or  before  the  deadline  to 
determine  if  it  is  complete,  is  internally 
consistent,  and  contains  correct 
computations.  Where  HUD  determines 
an  application  is  deficient  in  one  or 
more  of  these  areas,  it  shall  notify  the 
applicant  in  writing  and  give  it  an 
opportimity  to  correct  the  deficiencies  in 
its  application.  However  the  applicant 
may  not  substantially  revise  the 
application,  such  as  by  substituting 
another  eligible  property  or  applicant  or 
changing  other  fundamental  features  of 
the  program,  because  that  would  not  be 
fair  to  other  applicants. 

2.  The  notification  shall  require  an 
applicant  to  submit  additional  or 
corrected  material  so  that  it  is  received 
in  the  appropriate  HUD  Field  Office  no 
later  than  close-of  business  on  the  14th 
calendar  day  after  the  date  of  the 
written  notification  to  the  applicant  to 
modify  its  application.  HUD  may  not 
extend  this  deadline  for  actual  receipt  of 
the  material  for  any  reason.  HUD  shall 
not  consider  further  any  applications 
that  are  not  complete,  are  internally 
inconsistent,  or  do  not  contain  correct 
computations,  after  the  opportunity,  if 
any.  to  submit  additional  or  corrected 
material,  or  that  fail  to  comply  with 
other  program  requirements. 

E.  Selection  Criteria 

■v. 

Rating  and  ranking  will  be  done  using 
the  following  five  substantive  selection 
criteria: 

1.  Capability  of  the  applicant — up  to 
40  points. 

2.  Resident  and  homebuyer  interest 
and  marketability — up  to  15  points. 

3.  Suitability  of  the  property— up  to  15 
points. 

4.  Local  support — up  to  15  points. 

5.  Efficiency — up  to  15  points. 
A  complete  description  of  the 

procedure  for  rating  applications  and  of 
the  factors  considered  under  each 
selection  criterion  may  be  found  in 
section  315  of  the  amended  Notice  of 
Program  Guidelines. 

F  Ranking  and  Selection 

A  complete  description  of  the 
procedures  for  selection  may  be  found 
in  section  315  of  the  amended  Notice  of 
Program  Guidelines. 


///.  Implementation  Grant  Applications 
A.  Application  Process 

Application  packages  for 
implementation  grants,  including 
instructions  for  preparing  applications, 
are  available  from  the  appropriate  HUD 
Field  Office  or  the  Office  of  Indian 
Programs  (see  the  list  of  HUD  Offices  at 
the  end  of  this  NOFA)  or  by  calling 
HUD's  Resident  Initiatives 
Clearinghouse,  telephone  1-800-955- 
2232.  Additional  information  regarding 
the  submission  of  applications  is 
included  in  the  package. 

Only  timely  applications  received  in 
the  appropriate  Field  Office  will  be 
considered  for  funding.  Applications 
(original  and  one  copy)  must  be 
physically  received  by  the  deadline  at 
the  appropriate  HUD  Field  Office  or.  in 
the  case  of  IHAs.  in  the  appropriate 
HUD  Office  of  Indian  Programs,  with 
jurisdiction  over  the  applicant. 
Attention:  Public  Housing  Division 
Director.  In  addition,  one  copy  of  the 
application  must  be  submitted  to 
Headquarters,  as  described  in  the 
paragraph  above  entitled 
"ADDRESSES."  It  is  not  sufficient  for  an 
application  to  bear  a  postmark  date 
within  the  deadline.  Applications 
submitted  by  facsimile  will  not  be 
accepted. 

B.  Application  Submission  Requirements 

Complete  application  submission 
requirements  are  contained  in  the 
application  package.  Applicants  are 
advised  that  th^y  must  consult  the 
amended  Notice  of  Program  Guidelines 
in  order  to  prepare  an  application.  Many 
of  the  requirements  of  the  HOPE  1 
program  are  not  repeated  in  this  NOFA, 
such  as  certifications,  eligible  activities, 
and  cost  limitations.  Failure  to  follow 
the  guidelines  will  result  in  applications 
being  rejected  by  HUD  All  potential 
applicants  are  urged  to  contact  their 
HUD  Field  Office  for  information  and 
guidance  about  program  requirements 
and  preparation  of  an  application  and 
for  the  time  and  place  of  any  workshops 
and/or  training  sessions  to  be  held 
within  the  Fieid  Office  s  jurisdiction. 

C.  Selection  Process 

The  selection  process  for 
implementation  grants  under  the  HOPE 
1  Program  consists  of  a  screening,  a 
threshold  review,  and  then,  for  those 
applications  meeting  all  threshold 
requirements,  rating  and  ranking  under 
nine  substantive  selection  critena.  HUD 
Headquarters,  with  assistance  from 
Field  Office  and  Regional  Office  staff, 
will  rate  and  rank  the  applications  and 
make  the  selections. 


D  Screening  Process/Corrections  to 
Deficient  Applications 

1.  HUD  shall  screen  each  application 
submitted  on  or  before  the  deadline  to 
determine  if  it  is  complete,  is  internally 
consistent,  and  contains  correct 
computations.  Where  HUD  determines 
an  application  is  deficient  in  one  or 
more  of  these  areas,  it  shall  notify  the 
applicant  in  writing  and  give  it  an 
opportunity  to  correct  the  deficiencies  in 
its  application.  However  the  applicant 
may  not  substantially  revise  the 
application,  such  as  by  substituting 
another  eligible  property  or  applicant  or  , 
changing  other  fundamental  features  of 
the  program,  because  that  would  not  be 
fair  to  other  applicants. 

2.  The  notification  shall  require  an 
applicant  to  submit  additional  or 
corrected  material  so  that  it  is  received 
in  the  appropriate  HUD  Field  Office  no 
later  than  close-of-business  on  the  14th 
calendar  day  after  the  date  of  the 
written  notification  to  the  applicant  to 
modify  its  application.  HUD  may  not 
extend  this  deadline  for  actual  receipt  of 
the  material  for  any  reason.  HUD  shall 
not  consider  further  any  applications 
that  are  not  complete,  are  mtemally 
inconsistent,  or  do  not  contain  correct 
computations,  after  the  opportunity,  if 
any,  to  submit  additional  or  corrected 
material,  or  that  fail  to  comply  with 
other  program  requirements. 

E.  Threshold  Review 

HUD  shall  review  each  application 
tiiat  qualifies  for  additional 
.   consideration  because  it  passed  the 
screening  process  to  determine  if  it 
meets  certain  threshold  criteria.  These 
threshold  criteria  are  contained  in 
section  420  of  the  amended  Notice  of 
Program  Guidelines. 

F  Selection  Criteria 

.All  applications  which  pass  the 
threshold  review  will  be  rated  and 
ranked,  using  the  following  nine 
substantive  selection  criteria: 

1.  Capability  of  the  applicant — up  to 
30  points. 

2.  Local  support — up  to  5  points. 

3.  Resident  and  homebuyer  interest 
and  marketability — up  to  10  points. 

4.  Quality  and  feasibility  of  the 
program — ^up  to  25  points. 

5.  Relationship  to  the  Comprehensive 
Housing  Affordability  Strategy — up  to  5 
points. 

6.  Efficient  use  of  the  grant— up  to  10 
points. 

7  Suitability  of  the  property— up  to  lU 
points. 

8.  Minority  Business  Enterprise/ 
Women-owned  business  enterprise — ^up 
to  5  points. 
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9.  Appreciable  reduction  of  public  or 
Indian  housing  in  the  locality — 
deduction  of  up  to  15  points. 

A  complete  description  of  the  rating  of 
applications  and  of  the  factors 
considered  under  each  selection 
criterion  may  be  found  in  section  425  of 
the  amended  Notice  of  Program 
Guidelines. 

G.  Ranking  and  Selection 

After  assigning  points  under  the 
selection  criteria,  HUD  shall  ranlc  the 
implementation  grant  applications.  HUD 
shall  examine  the  ranking  and,  where  it 
determines  that  applications  falling 
below  a  certain  point  total  are  not 
suitable  or  not  feasible  for 
homeownership,  it  may  establish  a 
minimum  number  of  points  for 
applications  to  qualify  to  be  selected  for 
funding.  A  complete  description  of  the 
procedure  for  selection  is  contained  in 
section  425  of  the  amended  Notice  of 
Program  Guidelines. 

IV.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  OfHce  of  the  Rules 
Docket  Clerk,  OfBce  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276, 451 
Seventh  Street,  SW.,  Washington,  DC 
20410. 

B.  Federalism  Executive  Order 

The  General  Coimsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  that  the  provisions  in 
this  NOFA  are  closely  based  on 
statutory  requirements  and  impose  no 
significant  additional  burdens  on  States 
or  other  public  bodies.  This  NOFA  does 
not  affect  the  relationship  between  the 
Federal  Government  and  the  States  and 
other  public  bodies  or  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  Therefore, 
the  policy  is  not  subject  to  review  under 
Executive  Order  12612. 

C.  Family  Executive  Order 

The  General  Counsel,  as  the 
designated  ofHcial  under  Executive 
Order  12606,  The  Family,  has  also 
determined  that  some  of  the  policies  in 
this  NOFA  will  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 


the  family.  Achievement  of 
homeownership  by  low-income  families 
in  the  program  can  be  expected  to 
support  family  values,  by  helping 
families  achieve  security  and 
independence;  by  enabling  them  to  live 
in  decent,  safe  and  sanitary  housing; 
and  by  giving  them  the  skills  and  means 
to  live  independently  in  mainstream 
American  society.  Since  the  impact  on 
the  family  is  beneficial,  no  further 
review  is  necessary. 

D.  Section  102  of  the  HUD  Reform  Act 

On  March  14, 1991,  the  Department 
published  in  the  Federal  Registw  a  final 
rule  to  implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (24 
CFR  part  12,  56  PR  11032).  Section  102 
contains  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  the  Department. 

Since  HUD  makes  assistance  under 
this  program  available  on  a  competitive 
basis,  24  CFR  part  12  requires  HUD  to: 

— Ensure  that  documentation  and 
other  information  regarding  each 
application  submitted  to  the  Department 
are  sufficient  to  indicate  the  basis  upon 
which  assistance  was  provided  or 
denied.  HUD  must  make  this  material 
available  for  public  inspection  for  a  five- 
year  period.  (§  12.14  (b))  HUD  will 
provide  further  guidance  on  how  this 
material  may  be  accessed  in  a  later 
notice  published  in  the  Federal  Register. 

—Publish  a  notice  in  the  Federal 
Register  at  least  quarterly  indicating  the 
recipients  of  the  assistance.  (S  12.16(a)) 

Subpart  C  of  24  CFR  part  12  requires 
that  apphcants  seeking  assistance  from 
HUD  for  a  specific  project  or  activity 
make  the  disclosures  required  under 
§  12.32.  An  implementing  notice  for  part 
12,  subpart  C,  is  being  published  in  the 
Federal  Register.  Applicants  shall  use 
the  form  and  guidance  contained  in  that 
notice  to  make  the  required  disclosures. 

E.  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
was  published  May  13, 1991  (56  FR 

22088)  and  became  effective  June  12, 

1991.  That  regulation,  codified  as  24  CFR 
part  4,  applies  to  the  funding 
competition  announced  today,  the 
'  requirements  of  the  rule  continue  to 
apply  until  the  announcement  of 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  24  CFR 
part  4  from  providing  advance 


information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  fiuiding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815;  TDD:  (202)  708-1112. 
(These  are  not  toll-free  numbers.) 

F.  Section  112  of  the  HUD  Reform  Act 

Section  112  of  the  HUD  Reform  Act 
amended  the  Department  of  Housing 
and  Development  Act  by  adding  section 
13,  which  contains  two  provisions 
dealing  with  efforts  to  influence  HUD's 
decisions  with  respect  to  financial 
assistance.  The  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  these  efforts — those  who 
pay  others  to  influence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  prohibits  the 
payment  of  fees  to  those  who  are  paid  to 
influence  the  award  of  HUD  assistance, 
if  the  fees  are  tied  to  the  number  of 
housing  units  received  or  are  based  on 
the  amount  of  assistance  received,  or  if 
they  are  contingent  upon  the  receipt  of 
the  assistance. 

Section  13  was  implemented  by  final 
rule  (24  CFR  part  86)  published  in  the 
Federal  Register  on  May  17. 1991  (56  FR 
22912).  If  readers  are  involved  in  any 
efforts  to  influence  the  Department  in 
these  ways,  they  are  urged  to  read  the 
final  rule,  particulariy  the  examples 
contained  in  appendix  A  of  24  CFR  part 
86. 

Any  questions  concerning  the  rule 
should  be  directed  to  Arnold ).  Haiman, 
Director.  Office  of  Ethics,  room  2158. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Washington.  DC  24410.  Telephone:  (202) 
708-3815;  TDD:  (202)  708-1112.  (These 
are  not  toll-free  numbers.)  Forms 
necessary  for  application  for  compliance 
with  the  rule  may  be  obtained  from  the 
local  HUD  office. 

G.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of  section 
319  of  the  Department  of  Interior  and 
Related  Agencies  Appropriations  Act 
for  Fiscal  Year  1990  (31  U.S.C.  1352) 
(The  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
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of  federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
branches  of  the  federal  government  in 
connection  with  a  specific  contract 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection  with 
the  assistance. 

HUD  Field  OfficOT 

Alabama 

Birmingham  Office.  Beacon  Ridge  Tower.  600 
Beacon  Pkwy.  West,  suite  300.  Birmingham. 
Al  35209:  (205)  731-1617.  (TDD)  (205)  731- 
1617.  j 

Alaska 

Anchorage  Office.  Federal  Bldg.  222  W.  8th 
Ave..  No.  64.  Anchorage.  AK  99613:  (907) 
271-417a 


Arizona 

Phoenix  Office.  400  N.  5th  St..  suite  1600,  Z 
Arizona  Center.  Phoenix.  AZ  89004:  (602) 
379-4434.  (TDD)  (602)  379-4461. 

Arkansas 

Little  Rock  Office.  Lafayette  Bldg..  suite  20a 
523  Louisiana.  Little  Rock.  AR  72201:  (501) 
324-5831.  (TDD)  (501)  324-5405. 

California 

Los  Angeles  Office,  1615  W.  Olympic  BhnL 

Los  Angeles.  CA  90015:  (213)  251-7122, 

(TDD)  (213)  251-7038. 
San  Frandaco  Regional  O^ice.  450  Cdden 

Gate  Ave..  P.O.  Box  36003.  San  Francisco. 

CA  94102:  (415)  556-4752.  (TDD)  (415)  556- 

8357. 

Sacramento  Office.  777 12th  St..  Suite  20a 
Sacramento.  CA  95614:  (916)  5S1-1351. 
(TDD)  (916)  551-5871. 

Colorado 

Denver  Regional  Office.  Exec.  Tower  Bldg.. 
1405  Curtis  St.  Denver.  CO  80202:  (303) 
844-4513. 


Connecticut 

Hartford  Office.  330  Main  Street.  First  Floor. 
Hartford  CT  06106;  (203)  240-1523.  (TDD) 
(203)  240-4522. 

Delaware 

Philadelphia  Regional  Office,  Liberty  Sq. 
Bldg..  105  S.  7th  St..  Philadelphia.  PA  19106- 
3392:  (215)  597-2560.  (TDD)  (215)  597-5564. 

District  of  Columbia 

Washington.  DC  Office.  820  First  SU  NE.. 
Wdshington.  DC  20002;  (202)  275-9206. 
(TDD)  (202)  275-0967. 


Florida 

Jacksonville  Office.  325  W.  Adams  St.. 
{itcksonville.  FL  32202;  (904)  791-2828. 
(TDD)  (904)  791-1241. 
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Georgia 

Atlanta  Regional  Office.  Richard  B.  Rnsseil 
Fed.  Bldg,  75  Spring  St.  SW.,  Atlanta.  GA 
30303:  (404)  331-5136.  (TDD)  (404)  730-2B54. 

Hawaii 

Honolulu  Office.  7  Waterfront  Plaza,  suite 
500, 500  Ala  Moana  Blvd..  Honolulu.  HI 
96813-4918;  (806)  541-1327.  (TDD)  [9») 
551-1356. 

Idaho 

Portland  Office.  520  SW.  6di  Ave..  Portland. 
OR  97204  (503)  326-2561. 

Illinois 

Chicago  Regional  Office,  77  W.  Jackson  Blvd.. 

26th  floor,  Chicago,  IL  60604-3507;  (312) 

353-5680. 

Indiana 

Indianapohs  Office.  151  N.  Delaware  St. 
Indianapolis.  IN  46204:  (317)  226-«309. 

Iowa 

Des  Moines  Office.  Fed  Bldg..  210  Walnut  St. 
room  238.  Des  Moines,  LA  50308:  (515)  284- 
4512,  (TDD)  (515)  284-4706. 

Kansas 

Kansas  City  Regional  Office.  Gateway 
Towers  2.  400  State  Ave..  Kansas  City,  KS 
66101:  (913)  238-2162,  (TDD)  (913)  236-3972. 

Kentucky 

Louisville  Office.  P.O.  Box  1044. 801 W. 
Broadway.  UuisvUle.  KY  40201:  (502)  582- 
5251.  (TDD)  (502)  582-5139. 

Louisiana 

New  Orleans  Office.  Fisk  Fed  Bldg..  1661 
Canal  St.  New  Orleans.  LA  70112:  (504) 
589-7200. 

Maine 

Manchester  Office.  Norris  Cotton  Fed.  Bldg.. 
275  Chestnut  St..  Manchester.  NH  03101: 
(603)  666-7661.  (TDD)  (603)  666-751& 

Maryland 

Baltnnore  Office.  Equitable  Bldg..  3rd  Floor. 
10  N.  Calvert  St.  Baltimore.  MD  21202: 
(301)  962-3047,  (TDD)  (301)  962-0106. 

Massachusetts 

Boston  Regional  Office,  Thomas  P.  O'Neill. 
Jr..  Fed.  Bldg.,  10  Causeway  St..  room  375, 
Boston,  MA  02222;  (617)  565-5234.  (TDD) 
(617)  565-5453. 

Michigan 

Detroit  Office.  Patrick  V,  McNamara  Fed. 
Bldg..  477  Michigan  Ave..  Detroit  MI  48226; 

(313)  22e-7goa 

Grand  Rapids  Office.  2922  Fuller  Ave.,  NE. 
Grand  Rapids,  MI  49505;  (616)  456-2100. 

Minnesota 

Minneapolis-St  Paul  Office.  220  2nd  St. 

South,  Minneapolis.  MN  55401;  (612)  370- 

300a 

Mississippi 

Jackson  Office,  Dr.  A.  H.  McCoy  Fed.  BMg., 
100  W.  Capitol  St.  room  9ia  Jacksoa  VIS 
39269.  (601)  965-4702,  (TDD)  (601)  965-4171. 


Miasoari  (Eastern) 

St  Louis  Office.  1222  Spruce  St..  St.  Louis. 

MO  63103:  (314)  538-6560.  (TDD)  (314)  539- 

6331. 

(Western) 

Kansas  City  Regional  Office,  Gateway 
Towers  2. 400  9ute  Ave..  Kansas  City,  KS 
66101;  (913)  236-2162,  (TDD)  (913)  236-3972. 

Montana 

Denver  Regional  Office,  Exec.  Tower  Bldg.. 

1405  Curtis  St.  Denver.  CO  80202:  (303) 

844-4513. 

Nebraska 

Omaha  Office.  Braiker/Brandeis  Bldg,.  210  S. 

16th  St..  Omaha.  NE  68102:  (402)  221-3703. 

(TDD)  (402)  221-3703. 

Nevada 

(Las  Vegas,  Qark-Cnty.)  Phoenix  Office.  400 
N.  5di  St.  suite  1600, 2  Arizona  Center, 
Phoenix  AZ  8S004:  (602)  379-«434.  (TM)) 
(602)379-4461. 

(Remainder  of  state) 

San  Francisco  Regional  Office,  450  Golden 

Gate  Ave.,  P.O.  Box  36003,  San  Francisco. 

CA  94102;  (415)  556-4752,  (TDD)  (415)  556- 

8357. 

New  Hampshire 

Manchester  Office.  Norris  Cotton  Fed.  Bldg.. 

275  Chestnut  St.  Manchester,  NH  03101; 

(603)  666-7681,  fIDD)  (603)  666-7518. 

New  Jersey 

Newai*  Office,  Military  Park  Bldg.,  60  Park 

PL,  Newark,  NJ  07102;  (201)  877-1862. 

(TDD)  (201)  877-8649. 

New  Mexico 

Albuquerque  Office,  625  Truman  St..  NE.. 
Albuquerque,  NM  67110;  (SOS)  262-6483. 

New  York  (Upstate) 

Buffalo  Office.  Ufayette  Ct.  465  Main  St.. 

Buffalo,  NY  14203:  (716)  846-5755.  (TDD) 

(716)846-5787. 

(Downstate) 

New  York  Regional  Office.  28  Federal  Plaza. 

New  York,  NY  10278;  (212)  284-6500.  (TDD) 

(212)  284-0927. 

North  Carolina 

Greensboro  Office,  415  N.  Edgeworth  St, 

Greensboro.  NC  27401;  (919)  333-5361. 

(TDD)  (919)  333-55ia 

North  Dakota 

Denver  Regional  Office.  Exec.  Tower  Bldg.. 

1405  Curtis  St.  Denver.  CO  80202:  (303) 

844-4513. 

Ohio 

Cincinnati  Office.  Fed.  Office  Bldg..  room 

9002.  550  Main  Street  Qncinnati.  OH 

45202:  (513)  684-2884. 
Cleveland  Office.  One  Playhouse  Sq..  1373 

Euclid  Ave.,  room  42a  Cleveland  OH 

44114;  (216)  522-40e& 
Columbus  Office.  200  N.  High  St..  Columbus. 

OH  43Z15(  (614)  469-5737. 
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Oklahoma 

Oklahoma  City  Office,  Muirah  Fed.  BIdg.,  200 
NW.  5th  St.,  Oklahoma  City.  OK  73102; 
(405)  231-4181.  (TDD)  (405)  231-4181. 

Oregon 

Portland  Office,  520  SW.  6th  Ave..  Portland, 
OR  97204;  (503)  326-2561. 

Pennsylvania  (Western) 

Pittsburgh  Office,  412  Old  Post  Office  and 
Courthouse  Bldg.,  700  Grant  St.,  Pittsburgh, 
PA  15219;  (412)  644-6428,  (TDD)  (412)  644- 
5747. 

(Eastern) 

Philadelphia  Regional  Office,  Liberty  Sq. 
BIdg.,  105  S.  7th  St.,  Philadelphia  PA  19106; 
(215)  597-2560,  (TDD)  (215)  597-5564. 

Puerto  Rico  ^ 

Caribbean  Office,  159  Carlos  Chardon  Ave.. 
San  fuan.  PR  00918;  (809)  766-6121. 

Rhode  Island 

Providence  Office,  330  John  O.  Pastore  Fed. 
Bldg.,  &  U.S.  Post  Office— Kennedy  Plaza, 
Providence,  Rl  02903;  (401)  528-5351,  (TDD) 
(401)  528-5364. 

Soath  Carolina  ?• 

Columbia  Office,  Strom  Thurmond  Fed.  Bldg., 
1835  Assembly  St.,  Columbia,  SC  29201; 
(803)765-5592. 

South  Dakota 

Denver  Regional  Office,  Exec.  Tower  Bldgn^ 
1405  Curtis  St.,  Denver,  CO  80202;  (303) 
844-4513. 

Tennessee 

Knoxville  Office.  710  Locust  SL,  Third  Floor, 
Knoxville,  TN  37902;  (615)  549-9384,  (TDD) 
(615)549-9372. 


Nashville  Office.  251  Cumberland  Bend  Dr., 
suite  200,  Nashville,  TN  37228;  (615)  763- 
5213. 

Texas 

Fort  Worth  Regional  Office,  1600 

Throckmorton,  P.O.  Box  2905,  Forth  Worth 

TX:  76113;  (817)  885-5401,  (TDD)  (817)  72ft- 

5447. 
Houston  OfRce,  Norfolk  Tower,  2211  Norfolk, 

suite  200,  Houston,  TX  77098;  (713)  65»- 

3274. 
San  Antonio  Office,  Washington  Sq.,  800 

Dolorosa,  San  Antonio,  TX  78207;  (512) 

229-6800,  (TDD)  (512)  229-6885. 

Utah 

Denver  Regional  Office,  Exec.  Tower  Bldg., 
1405  Curtis  St.,  Denver,  CO  80202;  (303) 
844-4513. 

Vermont 

Manchester  Office,  Nonis  Cotton  Fed.  Bldg., 
275  Chestnut  St..  Manchester,  NH  03101; 
(603)  666-7681,  (TDD)  (803)  666-7518. 

Virginia 

Richmond  Office,  Fed.  Bldg..  400  N.  8th  St., 
P.O.  Box  10170,  Richmond,  VA  23240;  (804) 
771-2721,  (TDD)  (804)  771-2820. 

Washington 

Seattle  Regional  Office,  Arcade  Raza  Bldg., 
1321  2nd  Ave.,  Seattle,  WA  98101;  (206) 
553-5414. 

West  Virginia 

Charleston  Office.  405  Capitol  St..  Suite  708, 
Charleston,  WV  25301;  (304)  347-7000, 
(TDD)  (304)  347-7044. 

Wisconsin 

Milwaukee  Office,  Henry  Reuss  Fed.  Plaza, 
310  W.  Wisconsin  Ave..  Milwaukee,  WI 
53203;  (414)  297-3214. 


,  Wyoming 

Denver  Regional  Office,  Exec.  Tower  Bldg., 
1405  Curtis  St.,  Denver,  CO  80202:  (303) 
844-4513. 

Indian  Housing  Officet 

Alaska 

Indian  Housing  Division.  Anchorage  Office, 
222  W.  8th  Ave..  No.  64,  Anchorage,  AK 
99513;  (907)  271-4633. 

Arizona 

Office  of  Indian  Programs.  Phoenix  Office. 
400  N.  5th  St..  suite  1650. 2  Arizona  Center, 
Phoenix,  AZ  85004;  (602)  261-4156. 

Colorado 

Office  of  Indian  Programs.  Denver  Regional 
Office,  Exec.  Tower  Bldg.,  1405  Curtis  St., 
Denver  CO  80202;  (303)  844-063. 

Illinois 

Office  of  Indian  Programs,  Chicago  Regional 
Office,  77  W.  Jackson  Blvd..  Chicago,  IL 
60604-3507;  (312)  886-4532,  or  (800)  735- 
3239. 

Oklahoma 

Indian  Programs  Division,  Oklahoma  City 
Office.  Murrah  Fed.  Bldg..  200  NW.  5th  St., 
Oklahoma  City,  OK  73102;  (405)  736-4101. 

Washington 

Office  of  Indian  Programs,  Seattle  Regional 
Office,  Arcade  Plaza  Bldg.,  1321  2nd  Ave., 
Seatde,  WA  98101:  (206)  553-4633. 

Dated:  December  20, 1991. 
Jack  Kemp. 
Secretary. 
[FR  Doc.  92-591  Filed  1-13-92;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Subtitle  A 

(Docket  No.  N-92-3198:  FR-2967-N-03] 

HOPE  for  Homeownerstilp  o1 
Muttifamily  Units  Program;  Program 
Guidelines 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Program  guidelines. 

summary:  This  document  revises  HUD's 
guidelines  published  on  February  4, 1991 
(56  FR  4436),  that  govern  the  operation 
of  the  HOPE  for  Homeownership  of 
Multifamily  Units  program  (HOPE  2) 
that  provide  for  homeownership  by  low- 
income  families.  The  amendments  take 
effect  immediately.  Elsewhere  in  today's 
issue  of  the  Federal  Register,  HUD  is 
publishing  A  Notice  of  Fund  Availability 
for  the  HOPE  2  program  and  NOFAs  for. 
and  notices  amending,  the  other  two 
HOPE  Grant  programs: 

HOPE  for  Public  and  Indian  Housing 
Homeownership  (HOPE  1);  and 

HOPE  for  Homeownership  of  Single 
Family  Homes  (HOPE  3). 
The  HOPE  Grant  programs  are 
authorized  by  title  IV  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (NAHA)  (Pub.  L.  101-625,  enacted 
November  28. 1990).  HOPE  is  an 
acronym  for  Homeownership  and 
Opportunity  for  People  Everywhere. 

The  purpose  of  the  HOPE  Grant 
programs  is  to  provide  homeownership 
opportunities  for  low-income  families 
and  individuals.  Important  to  the 
success  of  the  HOPE  2  program  will  be 
the  development  of  resident-based 
organizations  that  will  have  central 
responsibilities  for  the  programs. 

The  authorizing  legislation  provides 
for  implementation  by  publication  of  a 
notice  for  immediate  effect.  Comments 
on  the  notice  published  on  February  4. 
1991  were  due  September  30.  HUD 
invites  further  public  comment  on  this 
notice  of  program  guidelines,  including 
the  amendments,  and  will  consider  the 
comments,  together  with  the  comments 
received  by  September  30,  in  developing 
the  final  rule  for  the  program.  As 
required  by  the  statute.  HUD  will 
publish  the  final  rule  within  eight 
months  from  today. 
DATES:  Effective  date:  January  14, 1992. 

Comment  due  date:  April  15, 1992. 

The  amendments  to  these  Guidelines 
contain  no  additional  information 
collection  requirements. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  guidelines  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk, 


room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Milner,  Office  of  Housing.  202- 
706-4542.  To  provide  service  for  persons 
who  are  hearing-  or  speech-impaired, 
this  number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-600-877-TDDY,  1-800-877- 
8339,  or  202-708-9300.  Department  of 
Housing  and  Urban  Development,  room 
6130,  451  Seventh  Street  SW., 
Washington,  DC  20410.  (Telephone 
numbers,  other  than  "800"  TDD 
numbers,  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 

information  collection  requirements 
contained  in  these  amended  guideUnes 
have  been  approved  through  April  30, 
1992,  by  the  Office  of  Management  and 
Budget,  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520),  and  assigned  0MB 
control  number  2502-0451.  Information 
on  the  estimated  public  reporting  burden 
is  provided  in  this  document  under  the 
heading  "Other  Matters."  Comments 
regarding  burden  estimates  or  any  other 
aspects  of  the  collection  requirements 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  room  3001, 
Washington,  DC  20503,  Attention:  Jenny 
Main,  Desk  Officer  for  HUD. 

Summary  of  Amendments  to  HOPE  2 
Guidelines 

In  addition  to  various  clarifications, 
technical  corrections,  and  a  few 
reorganizations,  HUD  has  made  the 
following  signiHcant  changes  to  the 
guidelines  published  on  February  4, 
1991.  Potential  applicants  should  read 
the  entire  document  thoroughly. 

Part  I.  Purpose;  Summary;  and 
Relationship  to  Other  Programs 

In  section  110(a),  Waiver  of  Section  8 
Regulations,  the  paragraph  describing 
anticipated  amendments  to  24  CFR  part 
791  has  been  deleted,  since  the 
amendments  to  part  791  were  published 
at  56  FR  9828  on  March  7, 1991.  Part  791 
governs  the  allocation  of  housing 
assistance  and,  as  amended,  permits 
HUD  to  set  aside  section  8  authority  for 
use  in  connection  with  the  HOPE 
programs. 


Part  II.  Definitions  , 

The  definition  of  Applicant  has  been 
amended  to  add  mutual  housing 
associations  as  eligible  applicants. 
Congress  added  this  category  of 
applicants  for  HOPE  2  in  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1992  (Pub.  L.  102-139,  October  28. 
1991).  The  definition  of  applicant  has 
also  been  clarified  by  noting  that  a 
cooperative  association  may  be  an 
eligible  applicant  only  for  property  it 
proposes  to  acquire  and  transfer  to 
eligible  families. 

The  definition  of  Census  Region  has   - 
been  deleted  since  the  term  is  no  longer 
used.  HUD  has  decided  to  assure 
compliance  with  the  requirement  for 
geographic  diversity  by  assuring  a 
certain  level  of  funding  in  each  of  the  10 
HUD  Regions,  rather  than  in  each  of  the 
four  Census  Regions. 

The  definition  of  Homeownership 
Program  has  been  amended  to  require 
that  at  least  80  percent  of  the  units  being 
purchased  be  purchased  by  low-income 
families  and  that  no  purchasing  family 
have  an  income  above  95  percent  of  the 
area  median.  This  change  will  avoid  the 
possibility  that  a  property 
predominantly  occupied  by  non-low- 
income  families  will  be  selected  under 
the  program.  The  practical  effedt  of  this 
revision  is  that  developments  that  have 
families  above  95  percent  of  the  area 
median  income  would  not  be  eligible 
under  the  program  unless  these  families 
were  willing  to  move  or  remain  in  the 
development  as  renters. 

A  definition  of  Mutual  Housing 
Association  has  been  added,  in  light  of 
the  addition  of  these  associations  as 
eligible  applicants. 

The  definition  of  Ownership  Interest 
has  been  amended  by  noting  that  mutual 
housing  is  eligible  only  to  the  extent  it 
provides  for  the  transfer  of  ownership 
interests  to  eligible  families.  Some  forms 
of  mutual  housing  do  not  give  occupants 
ownerships  rights,  such  as  an  equity 
stake  in  the  property  or  the  right  to  sell 
the  property  (or  shares  representing  the 
property,  as  in  cooperatives). 

The  definition  of  Private  Nonprofit 
Organization  has  been  amended  to 
require  that  it  be  a  tax  exempt  entity 
under  section  501(c)  of  the  Internal 
Revenue  Code  of  1986.  RMCs  and  RCs 
must  be  nonprofit  organizations,  but 
need  not  meet  the  definition  of  private 
nonprofit  organizations,  and.  therefore, 
need  not  be  tax  exempt  under  section 
501(c).  This  will  avoid  imposing  an 
undue  administrative  burden  on  resident 
entities. 


UMI 
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Part  in.  P/anning  Grants 

Under  Section  301(a),  Planning 
Grants.  HUD  will  comply  with  the 
requirement  for  national  geographic 
diversity  by  selecting  at  least  ttu«e 
planning  grants  for  each  of  the  10  HUD 
Regions  (assuming  sufficient  approvable 
applications],  rather  than  the  four 
Census  regions.  HUD  has  determined 
that  sufficient  funding  has  been 
appropriated  to  permit  wider  geographic 
diversity  than  provided  in  the  earlier 
notice. 

Under  Section  301(c),  Grants  Cap, 
HUD  is  providing  a  "safe  harbor"  where 
an  applicant  requests  a  planning  grant 
of  more  than  $200,000  ($100,000  for  a 
mini  planning  grant].  No  additional 
demonstration  of  good  cause  is  required 
for  applications  representing  more  than 
250  units  which  request  more  than  the 
dollar  cap,  if  the  additional  amount 
requested  is  not  more  than  $800  for  each 
unit  over  250  for  a  pleuuing  grant  or  not 
more  than  $400  for  each  unit  over  250  for 
a  mini  planning  grant.  If  the  applicant 
submits  an  application  exceeding  these 
unit  caps,  the  application  must  contain  a 
justification  demonstrating  that  the 
costs  are  reasonable. 

Section  305,  Eligible  Plaiming  Ckant 
Activities,  has  been  clarified  to  provide 
that  only  costs  incurred  on  or  aHer  the 
effective  date  of  the  grant  agreement  for 
the  planning  grant  qualify  for  funding 
under  the  program. 

Section  305^,  Security  Plans,  has 
been  amended  to  give  examples  of 
activities  that  are  eligible  under  the 
heading  "Security  Plans."  This  activity 
may  cover  assessing  the  need  for  the 
hiring  of  security  personnel  and  creating 
tenant  patrols,  for  negotiating 
agreements  with  local  law  enforcement 
agencies,  and  for  providing  security 
systems. 

Section  310(a),  NOFA,  has  been 
amended  to  provide  that  an  applicant 
may  submit  an  application  for  either  a 
planning  grant  or  an  implementation 
grant,  but  not  both,  for  any  one  eligible 
property.  Applicants  are  in  the  best 
position  to  elect  which  type  of  grant  is 
appropriate  for  it  and  in  the  best 
interests  of  the  residents  of  the  property. 
It  has  also  been  amended  by  moving  the 
provision  that  states  that  applicants 
may  request  information  and  guidance 
from  HUD  about  program  requirements 
and  preparation  of  the  application  to  the 
appropriate  place  in  the  guidelines.  This 
sentence  was  mistakenly  placed  under 
"Screening"  in  the  February  4 
guidelines.  The  same  correction  has  also 
been  made  to  Section  415(a). 

Under  a  new  Section  310(b)(l)(iii), 
applicants  are  required  to  propose 
establishment  of  a  resident  entity 


promptly  after  the  effective  date  of  tfie 
grant  agreement,  if  no  sudi  entity 
already  exists.  Resident  involvement  is 
critical  to  the  success  of  a  HOPE 
homeownership  program.  This  important 
improvement  will  assure  that  applicants 
will  actively  enlist  participation  by  the 
residents  in  the  development  and 
execution  of  homeownership  programs 
under  the  HOPE  program. 

Section  310(b)(2)(i]  has  been  amended 
in  several  ways.  The  guidelines  now 
encourage  unincorporated  resident 
organizations  to  work  with  an  eligible 
applicant  to  develop  a  [banning  grant 
application  under  which  the  resident 
organization  could  work  toward 
applicant  status  for  an  implementation 
grant  request.  HUD  beHeves  that 
resident  organizations  should  take  the 
lead  in  carrying  out  the  program 
wherever  possible.  In  addition,  the 
guidelines  permit  an  application  from  a 
prive4e  nonprofit  organization  that  has 
applied  for  tax  exempt  status  under 
section  501(c)  of  the  hitemal  Revenue 
Code  of  1986  on  or  before  the  date  of 
application  to  be  considered,  so  long  as 
it  receives  approval  before  the  effective 
date  of  the  grant  agreement  This  will 
give  applicants  additional  time  to  meet 
the  new  requirement  for  tax  exempt 
status  (see  the  revision  to  the  definition 
of  private  nonproHt  organization). 

Section  310(b)(4)(i)  has  been  clarified 
to  state  that  an  authorized 
representative  of  the  public  official  who 
submits  the  CHAS  may  make  the 
certification  that  an  appUcation  is 
consistent  with  the  CHAS. 

Section  310(b)(4)(ii)  has  been 
amended  to  delete  the  requirement  that 
an  IHA  demonstrate  in  its  application 
that  its  proposed  homeownership 
program  is  consistent  with  the  tribal 
plan.  (Indian  tribes  and  IHAs  are  not 
subject  to  the  requirement  that  the 
appUcation  contains  a  certification  of 
consistency  with  the  CHAS.)  This 
amendment  will  simplify  the  program 
for  entities  that  lack  the  administrative 
resources  to  carry  out  detailed  planning. 

Section  310(b)(7),  Resident  Interest, 
has  been  amended  to  provide  that 
where  there  is  more  than  one  resident 
organization,  the  application  must  so 
indicate  and  state  the  result  of  a 
resident  election,  conducted  by  a 
disinterested  third  party,  designating 
one  resident  organization  to  submit  a 
board  resolution  supporting  the 
application. 

A  new  section  310(b)(8), 
Nonduplication  of  Funding,  has  been 
added  to  require  the  application  to^ 
contain  a  certification  that  the  applicant 
has  not  and  will  not  receive  assistance 
from  the  Federal  government,  a  State,  or 
a  unit  of  general  local  government,  or 


any  agency  or  mstmmentaHty  thereof, 
for  activities  for  which  funding  is 
requested  in  the  application. 

Section  310(c),  Screening,  has  been 
clarified.  See,  also.  Section  415(c).  for 
conforming  changes  for  implementation 
grants. 

Section  315(a)(1),  the  rating  factor 
entitled  Capability,  has  been  amended 
to  permit  HUD  to  assign  points  based  on 
an  explanation  of  how  applicant 
capability  for  developing  a  successful 
and  affordable  homeownership  program 
will  be  obtained. 

Section  315(b),  Ranking  and  Selection 
to  Assure  National  Geographic 
Diversity,  formerly  cross  referenced  to 
the  ranking  and  selection  procedures 
under  the  implementation  grant 
provisions  of  the  guidelines.  The 
February  4  guidelines  provided  for 
ranking  of  planning  grant  and 
implementation  grant  applications 
together.  HUD  now  believes  this 
approach  was  ill-considered,  and  the 
revised  guidelines  provide  for  separate 
ranking.  The  distinctive  nature  of  the 
two  types  of  grants  makes  it  more 
appropriate  that  they  compete 
separately.  Section  315(b)  sets  forih 
separate  procedures  for  ranking  and 
selecting  planning  grant  applications. 

Section  315(c),  Reduction  in 
Requested  Grant  Amounts,  has  been 
amended  to  clarify  that  HUD  may  not 
only  approve  an  sppHcation  for  an 
amount  lower  than  requested  but  may 
also  adjust  line  items  in  the  proposed 
budget  within  the  amount  requested. 

Part  IV.  Implementation  Grants 

Section  401(b),  National  Competition, 
has  been  amended  to  require  that  HUD 
select  at  least  one  application  from  each 
of  ^  10  HUD  Regions,  instead  of  from 
each  of  the  four  Census  regions.  HUD 
has  determined  that  sufficient  ftmds 
were  appropriated  to  fund  at  least  one 
application  in  each  HUD  Region  to 
achieve  national  geographic  diversity 
and  still  permit  selection  based  on  a 
national  competition  for  the  remaining 
funds.  See,  also,  a  related  conforming 
change  to  Section  4ZS(c). 

Section  401(c),  Overall  Limitation  on 
Grant  Amount,  has  been  amended.  The 
February  4  guidelines  limited  the 
amoimt  of  an  implementation  grant  for 
each  unit  to  the  present  value  of  10 
years'  worth  of  section  8  existing     -^ 
housing  fair  market  rents  (FMRs), 
projected  for  a  10-year  period.  This 
would  require  a  relatively  complicated 
procedure  of  estimating  amended  FMR 
over  the  next  10  years  and  then 
discounting  those  amounts  to  present 
value.  As  revised,  the  cap  is  simply  10 
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years'  worth  of  the  present  published 
FMR. 

Consistent  with  the  planning  grant 
amendment.  Section  405(a],  Limitations, 
has  been  amended  to  provide  that  only 
costs  incurred  on  or  after  the  effective 
date  of  the  grant  amendment  quahfy  for 
funding  under  the  program. 

Section  410(b}{l)(i)  has  been  clarified 
to  provide  that  cash  contributions  must 
be  contributed  permanently  for  uses 
under  the  program  to  count  towards  the 
match. 

Section  410(b)(1)  (iv)  and  (v)  have 
been  added  to  clarify  computation  of  the 
match.  Clause  (iv)  provides  that  cash 
contributions  may  be  made  by  the 
applicant,  non-Federal  public  entities, 
private  entities,  and  individuals, 
including  program  income  from  a 
Federal  grant  earned  after  the  end  of  the 
award  period  if  no  Federal  requirements 
govern  their  disposition  (including 
UDAG  and  HoDAG  repayments).  Clause 
(v)  provides  that  the  grant  equivalent  of 
a  below-market  interest  rate  loan  to  the 
homebuyer,  where  all  repayments, 
interest,  and  other  return  will  not  be 
permanently  contributed  to  the  HOPE 
program,  may  be  counted  as  a  cash 
contribution,  in  accordance  with 
specified  standards.  These  provisions 
were  taken  from  the  HOME  rule 
governing  match  requirements  for  that 
program. 

Section  410(b)(l)(vi)  clarifies  that  a 
down  payment  by  an  eligible  family  may 
not  count  towards  the  match  (since  it  is 
counted  towards  a  family's  equity  and, 
therefore,  cannot  be  considered  a 
permanent  contribution  to  the  program). 
Finally,  Section  410(b)(l)(vii)  permits 
amounts  that  an  applicant  has  requested 
in  an  application  submitted  to  the 
Federal  Housing  Finance  Board  for 
assistance  under  its  Affordable  Housing 
Program  to  count  towards  the  match,  so 
long  as  FHFB  approves  the  application 
-before  the  date  HUD  approves  the 
HOPE  application. 

Section  410(b)(5).  Infrastructure,  has 
been  amended  to  provide  that  an 
infrastructure  investment  may  be 
counted  towards  the  match  only  if  it 
was  completed  after  the  date  that  is  12 
months  before  the  date  of  the  HUD 
notification  to  the  applicant  of 
implementation  grant  approval  and  no 
later  than  five  years  trom  the  effective 
date  of  the  grant  agreement.  This  makes 
the  HOPE  program  substantially 
consistent  witfj  the  HOME  program.  The 
February  4  guidelines  permitted 
counting  infrastructure  expenditures 
only  if  they  were  made  after  the  date  of 
HUD  approval  of  the  application  and  set 
no  deadline  for  completion. 

Section  410(b)(7)(ii).  under  Other  In- 
iGnd  Contributions,  has  been  amended 


to  increase  the  valuation  of  donated 
labor,  including  sweat  equity,  from  $5  an 
hour  to  $10  an  hour,  consistent  with 
recent  changes  to  HUD's  Shelter  Plus 
Care  program.  It  has  also  been  clarified 
to  provide  that  sweat  equity  may  be 
counted  towards  the  match  only  if  it  is 
not  also  counted  towards  a  family's 
equity. 

Section  410(b)(7)(iii)  has  been  added 
to  provide  guidance  in  the  case  of 
donated  materials  and  supplies. 

Section  415(a),  NOFA,  has  been 
amended  to  provide  that  an  applicant 
may  submit  an  application  for  a 
planning  grant  or  an  implementation 
grant  for  any  one  eligible  property,  but 
not  both,  consistent  with  die  amendment 
to  the  planning  grant  portion  of  the 
guidelines. 

Section  415(b)(3)(iii)  is  new.  It  permits 
an  apphcation  from  a  private  nonprofit 
organization  that  has  applied  for  tax 
exempt  status  under  section  501(c)  of 
the  Internal  Revenue  Code  of  1986  on  or 
before  the  date  of  application  to  be 
considered,  so  long  as  it  receives 
approval  before  the  effective  date  of  the 
grant  agreement. 

Under  Section  415(b)(4).  Description 
of  Proposed  Homeownership  Program, 
applicants  are  required  to  propose 
establishment  of  a  resident  entity 
promptly  after  the  ef^ctive  date  of  the 
grant  agreement  if  no  such  entity 
already  exists.  Resident  involvement  is 
crucial  to  the  success  of  a  HOPE 
homeownership  program.  This  important 
improvement  will  assure  that  applicants 
will  actively  enlist  participation  by  the 
residents  in  the  development  and 
execution  of  homeownership  programs 
under  the  HOPE  program. 

Section  415(b)(8).  Economic 
Development,  has  been  amended  to 
require  an  apphcation  to  contain  a  plan 
for  economic  development  activities  if 
the  applicant  also  requests  assistance 
for  operating  expenses.  Where  post-sale 
operating  assistance  is  needed,  HUD 
has  determined  that  economic 
development  activities  should  always  be 
required  to  assure  successful  phasing 
out  of  operating  assistance. 

Section  415(b](9)(ii)  has  been  added  to 
provide  that,  where  the  match  does  not 
apply  to  an  IHA  in  accordance  with 
Section  410(d).  the  application  shall 
contain  a  certification  that  the  IHA  has 
not  received,  and  will  not  receive, 
amounts  un*ler  tide  I  of  the  Housing  and 
Community  Development  Act  of  1974  for 
the  fiscal  year  in  which  HUD  obligates 
the  HOPE  grant  funds. 

Section  415(b](12)(i)(B)  has  been 
amended  to  require  the  application  to 
demonstrate  that  the  monthly 
expenditure  for  principal,  interest,  taxes, 
insurance,  estimated  utilities,  and  other 


housing  costs  by  an  eligible  family,  that 
is  necessary  to  complete  the  sale  for  the 
initial  acquisition  of  a  unit  be  no  less 
than  25  percent  of  adjusted  family 
income.  The  initial  guidelines  only 
included  the  35  percent  ceiling,  and 
HUD  has  determined  that  families 
should  be  required  to  pay  a  certain 
minimum  amount  to  avoid  possible 
abuse. 

Section  415(b](17)(i)  has  been  clarified 
to  state  that  an  authorized 
representative  of  the  public  official  who 
submits  the  CHAS  may  make  the 
certification  that  the  apphcation  is 
consistent  with  the  CHAS. 

Section  415(b)(17)(ii)  has  been 
amended  to  delete  the  requirement  that 
an  IHA  demonstrate  that  its  proposed 
homeownership  program  is  consistent 
with  the  tribal  plan.  This  amendment 
will  simphfy  the  program  for  entities 
that  lack  the  administrative  resources  to 
carry  out  detailed  planning. 

Section  415(b)(19).  Resident  Interest, 
has  been  amended  to  provide  that, 
where  there  is  more  than  one  resident 
organization,  the  application  must  so 
indicate  and  state  the  result  of  a 
resident  vote,  conducted  by  a 
disinterested  third  party,  designating 
one  resident  organization  to  submit  a 
board  resolution  supporting  the 
application. 

A  new  section  415{b)(21], 
Nonduplication  of  Funding,  has  been 
added  to  require  the  application  to 
contain  a  certification  that  the  applicant 
has  not  and  will  not  receive  assistance 
from  the  Federal  government,  a  State,  or 
a  imit  of  general  local  government,  or 
any  agency  or  instrumentality  thereof, 
for  activities  for  which  funding  is 
requested  in  the  application. 

Section  415(c).  Screening,  has  been 
clarified. 

Section  420(a)  has  been  clarified  to 
indicate  that  in  determining  whedier  the 
proposed  program  would  result  in 
appreciably  reducing  in  the  locality  the 
number  of  affordable  rental  housing 
units,  the  appropriate  universe  is  the 
multifamily  stock.  The  ambiguous  "of 
the  type  to  be  assisted"  description  of 
the  universe  of  units  has  been  deleted. 

A  new  item  has  been  added  to  the 
threshold  criteria  as  S  420(i):  The 
application  meets  all  other  program 
requirements.  This  will  assure  only 
approvable  appUcations  receive  further 
processing. 

Section  425(a)(1).  the  rating  criterion 
entitied  Capability,  has  been  amended 
to  permit  HUD  to  assign  points  based  on 
an  explanation  of  how  applicant 
capability  for  developing  a  successful 
and  affordable  homeownership  program 
will  be  obtained. 
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Section  425(a)(2),  the  rating  criterion 
entitled  Quality  of  the  Program,  has 
been  amended  by  increasing  the 
maximum  points  for  subcriterion  (i)  from 
5  to  15  and  increasing  the  points  for 
subcriterion  (ii)  from  5  to  10.  In  addition, 
instead  of  assigning  no  points  under 
subcriterion  (ii)  where  no  economic 
development  activities  are  being 
proposed,  the  maximum  points  for 
subcriterion  (i)  will  be  increased  to  25  if 
no  assistance  for  operating  assistance  is 
being  requested  and  if  the  application 
demonstrates  that  no  economic 
development  assistance  is  needed. 

Section  425(a)(6),  the  rating  criterion 
entitled  MBE/WBE  Goals,  has  been 
modiHed  to  provide  that,  in  determining 
the  extent  to  which  an  applicant 
demonstrates  a  Hrm  commitment  to 
promoting  the  use  of  minority  business 
enterprises  or  women-owned 
businesses,  HUD  will  especially 
consider  resident-owned  businesses. 

SectfHi  425(a)(7)(ii),  the  rating 
subcriterion  entitled  Efficiency,  has 
been  amended  to  retain  only  factors^A) 
and  (C)  (redesignated  as  factor  (B)). 
Some  of  the  factors  would  have 
necessitated  submission  of  additional 
detailed  information  by  the  applicant  to 
evaluate  items  that  would  have  resulted 
in  small  point  differences  on  the  overall 
criterion  rating.  Some  of  the  factors 
could  have  resulted  in  giving  more 
points  to  an  application  that  had  higher 
acquisition  and  rehabilitation  costs  but 
did  not  propose  a  full  range  of  other 
activities  that  would  be  important  to 
success,  such  as  counseling  and  training 
for  homebuyers.  economic  development 
activities,  and  technical  assistance  for 
resident  organizations.  Conversely,  a 
project  that  required  little  or  no 
rehabiUtation  would  have  received  a 
lower  score  even  when  its  per-unit  costs 
were  low. 

While  recognizing  the  importance  of 
cost  efficiency,  HUD  has  determined 
that  the  significant  elements  are  the  cost 
per  unit  of  the  overall  grant  amount,  the 
degree  to  which  matching  contributions 
are  pledged  in  cash  and  other  firm 
commitments,  and  the  amoimt  of 
matching  funds  in  excess  of  the  33 
percent  requirement  that  will  be 
provided. 

Section  425(b),  Environmental  Review, 
has  been  amended  to  permit  HUD  to 
adjust  rating  scores  based  on  its 
environmental  review  when  it 
determines  environmental  impact 
mitigation  would  result  in  excessive 
costs.  The  previous  guidelines  permitted 
adjustment  only  in  cases  of  time  delays. 

A  new  section  425(c)(S)  has  been 
added  governing  what  happens  if  HUD 
discovers  procedural  errors  at  various 
stages  of  review  and  selection. 


Section  425(d),  Reduction  in 
Requested  Grant  Amounts,  has  been 
amended  to  clarify  that  HUD  may  not 
only  approve  an  application  for  an 
amoimt  lower  than  requested  but  may 
also  adjust  line  items  in  the  proposed 
budget  within  the  amounts  requested. 
The  references  to  section  102(d)  of  the 
HUD  Reform  Act  have  been  deleted 
since  implementing  regulations  under  24 
CFR  part  12,  subpart  D,  have  not  yet 
become  effective. 

Pari  V.  Other  Requirements 

Section  505(c)(2)  as  published  on 
February  4  stated  that  only  Indian  tribes 
and  IHAs  that  exercise  their  powers  of 
self-government  were  subject  to  the 
requirements  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act.  This  is  incorrect:  the 
section  has  been  corrected  by  deleting 
the  incorrect  modifier  ("as  described  in 
section  505(3)(2)"). 

Section  505(d).  Minority  and  Women's 
Business  Enterprises,  has  been  amended 
to  clarify  that,  in  the  case  of 
appUcations  submitted  by  Indian  tribes 
or  IHAs.  compliance  with  various 
requirements  concerning  minority  and- 
women's  business  enterprises  must  be 
consistent  with,  but  not  in  derogation  of, 
the  Indian  Self-Determination  and 
Education  Assistance  Act.  j 

Section  530,  Conflict  of  Interest,  has 
been  modified  to  provide  that  a  resident 
of  an  eligible  property  may  acquire  a 
homeownership  interest  even  if  he  or 
she  would  otherwise  be  excluded  by 
paragraph  (a).  This  will  avoid  the  need 
for  processing  applications  for 
exceptions  to  paragraph  (a).       v 

Section  545  is  new.  Where  the 
applicant  is,  or  proposes  to  contract 
with,  a  primarily  religious  organization 
or  a  wholly  secular  organization 
established  by  a  primarily  religious 
organization,  the  organization  shall 
undertake  its  responsibihties  with 
respect  to  the  homeownership  program 
in  accordance  with  three  specihed 
principles. 

Part  VI.  Grant  Agreement— Planning 
and  Implementation  Grants 

Section  eoi(c)  has  been  clarified  to 
state  that  HUD  may  take  any 
appropriate  action  authorized  under  the 
grant  agreement  if  HUD  determines  the 
recipient  is  failing  to  carry  out  the 
program  as  required.  The  authority  for 
HUD  to  take  action  where  it  determines 
a  recipient  "is  likely  to  fail"  has  been 
deleted.  On  reconsideration,  HUD  has 
determined  sanctions  should  be  imposed 
only  where  a  recipient  is  actually  failing 
to  comply  with  program  requirements, 
not  where  HUD  believes  it  probably  will 
faU. 


Part  VII.  Implementation  of  Planning 
and  Implementation  Grants 

Section  701(d)  has  been  deleted,  since 
it  is  not  appropriate  for  HUD  to  provide 
tax  advice  to  program  recipients. 

Section  720,  Restrictions  on  Resale  by 
Initial  Homeowners,  has  been 
reorganized.  The  provisions  limiting  the 
equity  interest  that  an  initial 
homeowner  may  retain  from  sale  during 
the  first  six  years  of  homeownership  has 
been  moved  to  subsection  (c)  from 
paragraph  (b)(l)(ii)(B).  The  guidelines 
published  February  4, 1991  were 
structured  in  a  way  that  suggested  that 
the  resale  restrictions  during  the  first  six 
years  applied  only  where  the  family 
acquired  the  property  for  less  than  fair 
market  value.  HUD  does  not  believe  this 
was  the  intent  of  Congress  and  has 
reorganized  the  section  accordingly  to 
remove  the  ambiguity. 

Paragraph  (a)(2).  Right  to  Purchase, 
has  been  amended  to  set  deadlines  for 
RMCs,  RCs,  and  cooperatives  that 
decide  to  purchase  units  from 
homeowners.  Such  entities  would  have 
10  days  after  receiving  notice  of  a  firm 
contract  between  a  homeowner  and  a 
prospective  buyer  to  decide  whether  to 
exercise  its  prior  right  to  purchase  and 
60  additional  days  to  complete  closing  of 
the  purchase.  Where  a  PHA/IHA  or  the 
recipient  has  a  prior  right,  it  would  be 
subject  to  the  same  deadlines. 

Paragraph  (b)(l)(i)  has  beenxlarified 
regarding  how  the  amount  of  a 
promissory  note,  where  required,  is 
determined. 

In  addition,  paragraph  (c)  has  been 
amended.  HUD  has  determined  that  the 
inflation  adjustment  made  to  the  equity 
a  homeowner  has  in  the  property  should 
apply  to  equity  that  is  the  result  of 
sweat  equity.  Accordingly,  the 
guidelines  have  been  amended  to 
provide  that  the  contribution  to  equity 
paid  by  a  family  may  be  provided  in  the 
form  of  cash  or  the  value  of  sweat 
equity.  In  addition,  the  guidelines  now 
provide  that  the  value  of  any 
improvements  made  by  the  family 
during  the  time  it  owns  the  home 
includes  improvements  made  through 
sweat  equity.  Sweat  equity  was 
previously  excluded  for  purposes  of 
computing  inflation  adjustments  to  a 
family's  equity.  Finally,  a  new 
paragraph  (c)(3)  has  been  added  to 
clarify  that  amounts  that  count  towards 
a  family's  equity  may  not  also  count 
towards  the  match. 

Part  IX.  Waiver  Authority 

Section  901  has  been  amended  to 
delete  the  provision  that  HUD  will  not 
waive  deadlines  for  receipt  of 
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applications.  The  policy  has  not 
changed,  but  the  guidelines  are  not  the 
appropriate  place  for  the  limit  on  HUD's 
waiver  authority  since  the  deadline  is  in 
the  NOFA.  The  NOFA  states  this  policy. 


Part  X.  Other  Matters 
Information  Collections 

The  information  collection 
requirements  contained  in  these 
amended  guidelines  have  been 


approved  through  April  30, 1992  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  2502- 
0451.  Information  on  these  requirements 
is  provided  as  follows:      .    ^ 


Oescnption 


ApplicAtianK 

i  310 

J  315 

Rocofdkoopiog: 
H801  A805. 


Impact  on  the  Economy 

The  amendments  to  these  guidelines 
would  not  constitute  a  "major  rule"  as 
that  term  is  defined  in  section  1(b)  of  the 
E:!^cutive  Order  on  Federal  Regulations 
issued  by  the  F>resident  on  February  17, 
}981.  An  analysis  of  the  rule  indicates 
that  it  would,  as  defmed  by  that  order, 
not  have  (a)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  or  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  At  the 
time  of  publication  of  the  final  rule  for 
the  program,  HUD  will  update  its 
regillatory  impact  analysis,  based  on 
any  comments  received. 

Environmental  Review 

A  Finding  of  No  SigniHcant  Impact 
withrespect  to'the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
.National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276, 451  7th 
Street,  SW..  Washington.  DC  20410. 

Impact  on  the  Family 

The  General  Counsel,  as  th^ 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  amendments  to  the 
guidelines  do  not  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
the  family.  Achievement  of 
homeownership  by  low-incoise  families 
in  the  program  under  the  guidelines,  as 
amended,  can  be  expected  to  support 
family  values,  by  helping  families 
achieve  security  and  independence;  by 
enabling  them  to  live  in  decent,  safe, 
and  sanitary  housing;  and  by  giving 


No.  0* 
respondents 


too 

100 


No.  o» 

responses  per 

respofXJent 


Total  annual 
responses 


too 

100 
60 


Hours  per 
response 


40 
80 


Total 


4.000 
8,000 

2.640 
14,640 


them  the  skills  and  means  to  live 
independently  in  mainstream  American 
society 

Federalism  Impad 

The  General  Counsel  has  also 
determined,  as  the  Designated  OfHcial 
for  HUD  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  that  the 
amendments  to  these  guidelines  are 
closely  based  on  statutory  requirements 
and  impose  no  significant  additional 
burdens  on  States  or  other  public 
bodies.  The  notice  does  not  affect  the 
relationship  between  the  Federal 
government  and  the  States  and  other 
pubUc  bodies  or  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  Therefore, 
the  policy  is  not  subject  to  review  under 
Executive  Order  12612. 

Semiannual  Agenda 

These  Guidelines  were  listed  as  item 
number  1330  in  the  Department's 
Semiannual  Agenda  of  Regulations 
publisKed  at  56  FR  53380.  53392  on 
October  21. 1991  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

Impact  on  Small  Entities 

(n  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  the 
amendments  to  the  guidelines  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
guidelines,  as  amended  govern  the 
procedures  under  which  HUD  would 
make  assistance  available  to  appUcants 
under  a  program  designed  to  provide 
homeownership  opportimities  to  low- 
income  families  and  individuals. 

Edikxial  Note:  These  revised  program 
guidelines  will  appear  as  an  appendix  to 
subtitle  A  of  title  24  of  the  Code  of  Federal 
Regulations 
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(e)  Notification  of  Approval  or  Disapproval 

(f)  Use  of  Remaining  Amounts  to  Fund 
HOPE  2  Planning  Grants 

(g)  Insufficient  Approvable  Applications 

V.  Other  Requirements 

501.  Flood  Insurance  and  Coastal  Barriers 
Resources  Act 

(a)  Flood  Insurance 

(b)  Coastal  Barriers  Resources  Act 
505.  Nondiscrimination  and  Equal 

Opportunity 

(a)  Fair  Housing  Requirements 

(b)  Discrimination  on  the  Basis  of  Age  or 
Handicap 

(c)  Employment  Opportunities 

(d)  Minority  and  Women's  Business 
Enterprises 

(e)  Affirmative  Fair  Housing  Marketing 

(f)  Authority  for  Collection  of  Racial, 
Ethnic,  and  Gender  Data 

510. 0MB  Circulars 

515.  Drug-Free  Workplace 

520.  Anti-Lobbying  Certification 

525.  Debarred  or  Suspended  Contractors 

530.  Conflict  of  Interest 

535.  Labor  Standards 

54a.  Lead-Based  Paint  Testing  and 

Abatement 
~  545.  Requirements  Applicable  to  Religious 

Organizations 

VI.  Grant  Agreement — Planning  and 

Implementation  Grants 
601.  Grant  Agreement 
Vn.  Implementation  of  Planning  and 

Implementation  Grants 
701.  Implementation;  Family  Contribution; 

Performance  Standards 
705.  Resident  Selection  Procedures  During 

Rental  Phase  (If  Any) 
710.  Social  Security  Numbers 
715.  Timely  Homeownership 

(a)  Deadline  for  Transfer 

(b)  Definition  of  Reasonable  Period  of  Time 
720.  Restrictions  on  Resale  by  Initial 

Homeowners 

(a)  In  General 

(b)  Promissory  Note  ' 

(c)  Limitation  on  Equity  Interest  an  Initial 
Homeowner  May  Retain  from  Sale 
During  First  Six  Years 

(d)  Use  of  Amounts  a  Family  May  Not 
Retain 

725.  Use  of  Proceeds  from  Sales  to  Eligible 

Families 
730.  Third  Party  Rights 
735.  Displacement  Prohibited;  Protection  of 

Nonpurchasing  Residents 

(a)  Displacement  Prohibited 

(b)  Temporary  Relocation 

(c)  Relocation  Assistance  for  Residents 
Who  Elect  to  Move 

(d)  Notice  of  Relocation  Assistance 
Vlh.  Records,  Reports,  and  Audit  of 

Recipients 
801.  Recordkeeping 

(a)  General  Records 

(b)  Family  Size  and  Income  and  Racial, 
Ethnic,  and  Gender  Data 

(c)  Cooperative  and  Condominium 
Agreements 

(d)  Amounts  Available  for  Reuse 


805.  Reports 

810.  Access  by  HUD  and  the  Comptroller 
General 
IX  Waiver  Authority 
901.  Waiver  Authority '' 

I.  Purpose;  Summary:  and  RelatUmship 
to  Other  Programs 

Section  101.  Purpose 

The  purpose  of  the  HOPE  2  program  is 
to  provide  homeownership  opportunities 
for  eligible  families  in  certain 
multifamily  developments. 

Section  105.  Summary 

Under  the  HOPE  2  program,  HUD       -" 
makes  planning  grants  and 
implementation  grants  to  selected 
eligible  applicants  to  assist  them  in 
developing  and  carrying  out 
homeownership  programs  for  eligible 
families.  A  recipient  may  use  its 
implementation  grant  to  acquire  eligible 
property  (unless  it  already  owns  the 
property),  fund  rehabilitation,  and  cover 
other  eligible  program  costs.  An  eligible 
applicant  may  (but  is  not  required  to] 
apply  for  a  planning  grant  to  assist  it  in 
developing  a  homeownership  program, 
including  the  development  of  resident 
organizations,  feasibility  studies, 
counseling  and  training  of  residents  and 
homebuyers,  activities  necessary  for  the 
development  of  a  homeownership 
program,  and  preparation  of  an 
appUcation  for  an  implementation  grant 

An  eligible  applicant  may  apply  for  an 
implementation  grant  to  fund  activities 
necessary  to  carry  out  an  approved 
homeownership  program.  Applicants 
may  not  submit  an  application  for  a 
planning  grant  and  an  implementation 
grant  for  die  same  property  in  response 
to  any  one  notification  of  funding 
availability.  Each  recipient  is  required  to 
assure  that  a  specified  portion  of  the 
HOPE  implementation  grant  is  matched 
for  non-Federal  sources.  (Certain  IHAs 
may  be  exempt;  see  section  410(d).) 
Units  must  meet  specified  housing 
quality  standards,  and  eligible  families 
may  not  be  required  to  pay  more  than  30 
percent  of  adjusted  income  per  month 
for  principal,  interest,  taxes,  and 
insurance  to  complete  a  sale  under  the 
program. 

Section  lia  Relationship  to  other 
programs 

(a)  Waiver  of  section  8  Regulations. 
HUD  may  make  section  8  authority 
available  for  use  in  support  of  the  HOPE 
>  2  program,  and  intends  to  approve 
requests  for  waivers  of  the  certificate 
and  housing  voucher  regidations  to 
facilitate  its  use.  Under  the  section  8 
program,  HUD  makes  rental  assistance 
available  to  assist  eligible  families. 
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Owners  of  units  under  the  section  8 
program  receive  a  housing  assistance 
payment  equal  to  the  difference 
between  the  rent  for  the  unit  and  the 
amount  payable  by  the  eligible  family, 
which  is,  in  most  cases.  30  percent  of  the 
family's  adjusted  income.  See  24  CFR 
parts  882  and  887  for  the  rules  governing 
the  section  8  Certificate  and  Housing 
Voucher  programs. 

To  permit  issuance  of  certificates  and 
vouchers  to  otherwise  eligible 
nonpurchasing  residents  who  qualify  as 
low-income  families,  HUD  will 
determine  that  good  cause  exists  and 
approve  requests  to  waive — 

(1)  The  provisions  prohibiting 
issuance  of  certificates  and  vouchers 
based  on  the  identity  or  location  of  the 
housing  occupied  by  the  family,  since 
one  purpose  of  providing  section  8 
assistance  under  the  HOPE  program  is 
to  aid  nonpurchasing  residents  in 
eligible  properties  and  section  8 
assistance  will  be  reserved  for  this 
purpose; 

(2)  Tlie  provisions  establishing 
Federal  preferences  when  the  assistance 
is  used  for  nonpurchasing  residents, 
since  the  section  8  assistance  is  being 
made  available  for  these  families  and  it 
makes  no  sense  to  apply  the  preferences 
in  this  context;  and 

(3)  The  provisions  limiting  use  of 
certificates  and  vouchers  to  very  low- 
income  families.  (Section  413(a)  of 
NAHA  amended  the  1937  Act  to  permit 
this  waiver  under  the  Voucher  program.) 
HUD  has  determined  that,  under  the 
law,  nonpurchasing  residents  should  be 
given  section  8  assistance  if  permitted 
by  law  and,  therefore,  will  provide  for 
issuance  of  certificates  and  vouchers  to 
low-income  families,  not  only  very  low- 
income  families. 

Additional nvaivers  may  be  necessary 
to  make  section  8  assistance  readily 
available  in  support  of  the  HOPE 
program.  HUD  will  also  consider 
requests  for  such  other  waivers. 

HUD  intends  to  issue  Bnal  regulations 
amending  the  section  8  regulations  to 
achieve  these  purposes  when  it 
publishes  the  final  HOPE  regulation. 

(b)  Inapplicability  of  Other  Acts. 
Eligible  property  approved  under  HOPE 
2  is  not  subject  to  (1)  the  Low-Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990,  or  (2)  the 
requirements  of  section  203  of  the 
Housing  and  Community  Development 
Amendments  of  1978  applicable  to  the 
sale  of  developments  eiUier  at 
foreclosure  or  after  acquisition  by  HUD. 

(c)  Reservation  of  Section  8  authority. 
HUD  may  reserve  authority  to  provide 
section  8  certificate  and  housing 
voucher  assistance,  to  the  extent 
necessary  to  provide  rental  assistance 


for  a  nonpurchasing  resident  who 
resides  in  an  eligible  property  on  the 
date  HUD  approves  an  implementation 
grant,  for  use  by  the  resident  elsewhere. 
In  addition,  subject  to  the  availability  of 
appropriations.  HUD  shall  ensure  that 
section  8  rental  assistance  is  made 
available  to  nonpurchasing  residents  for 
use  in  the  eligible  property  or  elsewhere. 
HUD  encourages  PHAs/IHAs  to  make 
other  section  8  assistance  available  for 
use  in  connection  with  the  HOPE  2 
program.  See  paragraph  (a)  of  this 
section  for  a  discussion  of  waivers  of 
section  8  regulations  to  facilitate  use  of 
section  8  assistance. 

(d)  Termination  of  Section  8  and 
Other  Rental  Assistance.  Project-based 
section  8  and  other  rental  assistance 
shall  be  terminated  (1)  on  the  date  an 
eligible  property  is  transferred  under  the 
HOPE  2  program  to  an  entity  for  transfer 
to  eligible  families  or  (2)  if  no  transfer  is 
proposed  because  the  applicant  or  other 
entity  already  owns  the  property,  on  the 
effective  date  of  an  implementation 
grant  agreement.  The  implementation 
grant  may  be  used  to  cover  any  shortfall 
in  operating  income  during  the  rental 
phase  and  after  acquisition  by  eligible 
families. 

(e)  Variations  to  FHA  Single  Family 
Mortgage  Insurance  Programs.  (1)  All 
regulatory  requirements  and 
underwriting  procedures  established  for 
the  FHA  single  family  mortgage 
insurance  programs  shall  apply,  except 
for  the  changes  described  in  paragraph 
(e)  of  this  section. 

(2)  In  the  siitgle  family  FHA  mortgage 
insurance  programs  there  is  a 
requirement  for  a  down  payment  by  the 
mortgagor  in  cash  or  the  equivalent. 
Since  a  recipient  under  the  HOPE  2 
program  may  provide  the  down  payment 
for  the  eligible  family /mortgagor, 
section  429  of  NAHA  amended  section 
203(b)(9)  of  the  National  Housing  Act  to 
provide  that  the  required  down  payment 
may  be  paid  by  a  corporation  or  person 
other  than  the  mortgagor  if  the  mortgage 
covers  a  unit  under  the  HOPE  program. 
Tlierefore.  the  regulations  at  24  CFR 
203.19(b),  203.32(b),  234.28(c)  and 
234.55(b)  were  amended  by  an  interim 
rule  published  on  February  4, 1991, 56 
FR  4476.  These  amendments  provide 
that  a  mortgagor  being  assisted  in  the 
purchase  of  a  housing  unit  in  connection 
with  the  HOPE  program  may  obtain  a 
loan  for  the  down  payment  from  a 
corporation  of  another  person  under 
conditions  satisfactory  to  HUD.  In 
addition,  a  second  mortgage  may  be 
placed  against  the  property  even  thou^ 
the  entity  holding  a  second  mortgage  is 
not  a  Federal.  State,  or  local  government 
agency,  if  the  entity  is  designated  iii  the 
homeownership  plan  of  an  applicant  for 


an  implementation  grant  under  the 
HOPE  programs. 

II.  Definitions 

1937  Act.  The  United  States  Housing 
Act  of  1937. 

Administrative  costs.  Administrative 
costs  that  are  reasonable  and  necessary, 
as  described  in  and  valued  in 
accordance  with  0MB  Circular  A-87  or 
A-122  *,  as  applicable,  incurred  by  a 
recipient  in  carr>'ing  out  a 
homeownership  program  under  this 
notice.  For  purposes  of  complying  with 
the  15  percent  limitation  in  Section 
405(b)(4).  administrative  costs  do  not 
include  the  costs  of  activities  which  are 
separately  eligible  under  sections  405  or 
410. 

Applicant.  For  HOPE  2,  the  following 
entities  that  may  represent  the  residents 
of  the  eligible  property: 

(a)  An  RMC  (resident  management 
corporation). 

(b)  An  RC  (resident  council). 

(c)  A  cooperative  association. 

(d)  A  public  or  private  nonprofit 
organization. 

(e)  A  public  body,  including  an  agency 
or  instrumentality  thereof. 

(f)  A  PHA  (public  housing  agency). 

(g)  An  IHA  (Indian  housing  authority), 
(h)  A  mutual  housing  association. 

A  cooperative  association  may  be  an 
eligible  applicant  only  for  eligible 
property  it  proposes  to  acquire  and 
transfer  ownership  interests  in  to 
eligible  families  under  a  homeownership 
program. 

CHAS.  A  comprehensive  housing 
affordability  strategy  under  section  105 
of  NAHA.  See  24  CFR  part  91. 

Cooperative  association.  An 
association  organized  and  existing 
under  applicable  State  and  local,  or 
tribal,  law  primarily  for  the  purpose  of 
acquiring,  owning,  and  operating 
housing  for  its  members  or  shareholders, 
as  applicable. 

Eligible  family,  (a)  A  low-income 
family;  or 

(b)  A  family  or  individual  who  is  a 
resident  of  the  eligible  property  on  the 
date  HUD  approves  an  implementation 
grant. 

Eligible  property.  A  multifamily  rental 
property,  containing  five  or  more  units, 
that  is — 

(a)  Owned  by  HUD; 

(b)  Financed  by  a  loan  or  mortgage 
held  by  HUD  or  insured  by  HUD, 
including  loans  under  the  Section  312 
Rehabilitation  Loan  program,  the 
Section  202  program,  and  the  FHA 


■  Sea  Sacttan  Sia(b)  coBcanung  the  avmilabiUty  of 
OMB  Circular*. 
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Multifamily  Mortgage  Insurance 
programs; 

(c)  Determined  by  HUD  to  have 
serious  physical  or  financial  problems 
under  the  terms  of  an  insurance  or  loan 
program  administered  by  HUD  (in  most 
cases,  such  properties  will  also  be 
eligible  under  (b)):  or 

(d)  Own^d  or  held  by  the  Secretary  of 
Agriculture,  the  Resolution  Trust 
Corporation,  or  a  State  or  local 
government. 

Homeownership  program.  A  program 
for  homeownership  that  meets  the 
requirements  under  this  notice.  The 
program  shall  provide  for  acquisition  by 
eligible  families  of  ownership  interests 
in  the  units  in  an  eligible  property  under 
an  ownership  arrangement  approved  by 
HUD  under  this  notice,  for  occupancy  by 
the  eligible  families.  At  least  66  percent 
of  the  units  must  be  acquired  by  eligible 
families  (or  such  higher  percentage  as 
may  be  required  under  State,  local,  or 
tribal  law  governing  cooperative 
associations  or  other  forms  of 
homeownership  used  under  the 
program).  No  more  than  34  percent  of 
the  units  may  be  occupied  by  renters.  At 
least  80  percent  of  units  acquired  for 
homeownership  must  be  acquired  by 
low-income  families  (or  such  higher 
percentage  as  may  be  required  under 
such  State,  local,  or  tribal  law).  In 
addition,  no  unit  may  be  acquired  by  a 
family  whose  annual  income  exceeds  95 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD  with 
adjustments  for  smaller  and  larger 
families.  HUD  may  establish  income 
limits  higher  or  lower  than  95  percent  of 
the  median  income  for  the  area  on  the 
basis  of  its  finding  that  such  variations 
are  necessary  because  of  the  prevailing 
levels  of  construction  costs  or  unusually 
vhigh  or  low  family  incomes. 

HUD.  The  United  States  Department 
of  Housing  and  Urban  Development 

IHA.  An  Indian  housing  authority, 
which  means  any  entity  that— 

(a)  Is  authorized  to  engage  in  or  assist 
in  the  development  or  operation  of  low- 
income  housing  for  Indians:  and 

(b)  Is  established  (1)  by  exercise  of 
the  power  of  self-government  of  an 
Indian  tribe  independent  of  State  law;  or 
(2)  by  operation  of  State  law  providing 
specifically  for  housing  authorities  for 
Indians,  including  regional  housing 
authorities  in  Alaska. 

Low- irtcome  family.  A  family  or 
individual  that  qualifies  as  a  low-income 
family  under  24  CFR  part  813.  NAHA 
changed  the  term  lower  income  family 
lo  low-income  family,  these  terms  have 
the  same  meaning.  In  general,  this 
regulation  defines  the  term  lower 
income  family  as  a  family  whose  annual 
Income  does  not  exceed  80  percent  of 


die  median  income  for  the  area,  as 
determined  by  HUD  with  adjustments 
for  smaller  and  larger  families.  HUD 
may  establish  income  limits  higher  or 
lower  than  80  percent  of  the  median 
income  for  the  area  on  the  basis  of  its 
finding  that  such  variations >are 
necessary  because  of  the  prevailing 
levels  of  construction  costs  or  unusually 
high  or  low  family  incomes. 

Mutual  Housing  Association.  A 
private  entity  organized  under  State  law 
that  has  been  determined  to  be  a  tax- 
exempt  entity  under  section  501(c)  of  the 
Internal  Revenue  Code  of  1986  and  that 
owns,  manages,  and  continuously 
develops  affordable  housing  by 
providing  long-term  housing  for  low-  arul 
moderate-income  families.  The  residents 
of  mutual  housing  participate' in  the 
ongoing  management  of  the  housing,  and 
through  the  purchase  of  membership 
interests  in  the  associations,  have  the 
right  to  continue  residing  in  the  housing 
as  long  as  they  own  memberships  in  the 
associations. 

NAHA.  The  Cranston-Gimzalez 
National  Afforable  Housing  Act  Public 
Law  101-625. 

NOFA.  Notice  of  Fund  Availability. 

Nonprofit  organization.  Any  nonprofit 
organization  that — 

(a)  Is  organized  and  existing  pursuant 
to  Federal,  State,  local,  or  tribal  law; 

(b)  Has  no  part  of  its  net  earnings 
inuring  to  the  benefit  of  any  individual, 
corporation,  or  other  entity; 

(c)  Has  a  voluntary  board; 

(d)  Has  an  accounting  system  or  has 
designated  a  fiscal  agent  in  accordance 
with  requirements  established  by  HUD; 
and 

(e)  Practices  nondiscrimination  in  the 
provision  of  assistance. 

Ownership  interest  Ownership  by  an 
eligible  family  by  fee  simple  title  to  a 
unit  in  an  eligible  property  (including  a 
condominium  unit),  owner^ip  of  shares 
of  or  membership  in  a  cooperative,  or 
another  form  of  ownership  proposed 
and  justified  by  the  applicant  and 
approved  by  HUD.  The  ownership 
interest  may  be  subject  only  to  (a)  the 
restrictions  on  resale  required  m 
approved  under  Section  720;  (b) 
mortgages,  deeds  of  trust  or  other  liois 
or  instruments  securing  debt  on  the 
property  as  approved  by  HUD;  or  (c) 
any  other  restrictions  or  encumbrances 
which  do  not  impair  the  good  and 
marketable  nature  of  title  to  the 
ownership  interest  Mutual  housing  is 
eligible  oidy  to  the  extent  it  provides  for 
the  transfer  of  ownership  interests  to 
eligible  families. 

PHA.  A  public  housing  agency,  which 
means  any  State,  county,  municipality, 
or  other  governmental  entity  or  public 
body  (or  agency  or  instrumentality 


th«eof)  which  is  authorized  to  engage  in 
or  assist  in  the  development  or 
operation  of  low-income  housing. 

Private  nonprofit  organitation.  A 
nonprofit  organization  that  is  privately 
controlled  and  that  is  a  tax  exempt 
entity  under  section  501(c)  of  the 
Internal  Revenue  Code  of  1986.  For 
purposes  of  this  requirement,  private 
nonprofit  organizations  shall  have 
governing  bodies  which  are  controlled 
51  percent  or  more  by  private 
individuals  who  are  acting  in  a  private 
capacity.  For  purposes  of  this  provision, 
an  individual  is  considered  to  be  acting 
in  a  private  capacity  if  the  individual  is 
not  legally  bound  to  act  on  behalf  of  a 
public  body  (including  the  applicant  or 
recipient),  and  is  not  being  paid  by  a 
public  body  (including  the  applicant  or 
recipient)  while  performing  functions  in 
connection  with  the  nonprofit 
organization. 

Public  body.  Any  State  of  the  United 
States;  any  city,  county,  town,  township, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State;  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  American  Samoa,  the  Federated 
States  of  Micronesia  and  Palau.  the 
Marshall  Islands,  or  a  general  purpose 
political  subdivision  thereof;  any  Indian 
tribe,  as  defined  in  title  I  of  the  Housing 
and  Community  Development  Act  of 
1974;  any  public  agency  or 
instrumentality  of  any  of  the  foregoing 
jurisdictions  which  is  created  by  or 
pursuant  to  State  or  local,  or  tribal,  law 
and  for  which  the  applicable  jurisdiction 
has  agreed  to  accept  financial 
responsibility  in  the  event  of  any 
noncompliance  or  liability  under  the 
HOPE  2  program;  and  any  PHA  or  IHA. 
For  purposes  of  this  definition,  an 
organization  which  meets  the 
requirements  of  paragraphs  (a)  and  (b) 
of  the  definition  of  nonprofit 
organizabon,  but  is  controlled  51  percent 
or  more  by  public  officials  acting  in  their 
official  capacities,  may  qualify  as  a 
public  body. 

RC.  A  resident  council,  whidi  means 
any  incorporated  nonprofit  organization 
or  association  that — 

(a)  Is  representative  of  die  residents 
of  the  eligible  property; 

(b)  Adopts  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years);  and 

(c)  Has  a  democratically  elected 
governing  board,  elected  by  the 
residents  of  the  eligible  property,  the 
voting  membership  of  which  consists  of 
residents  of  the  property. 
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Recipient  An  applicant  approved  to 
receive  a  grant  under  this  notice  or  such 
other  entity  specified  in  the  HUD- 
approved  application  that  will  assume 
the  obligations  of  the  recipient  under 
this  notice. 

RMC.  A  resident  management 
corporation  that  proposes  to  enter  into, 
or  enters  into,  a  management  contract 
with  the  owner  for  an  eligible  property 
and  that — 

(a)  Is  a  nonprofit  organization  that  is 
incorporated  under  the  laws  of  the  State 
or  tribe  in  which  it  is  located; 

(b)  May  be  established  by  more  than 
one  resident  organization  or  RC.  so  long 
as  each  such  organization  or  RC  (1) 
approves  the  establishment  of  the  RMC 
and  (2)  has  representation  on  the  board 
of  directors  of  the  RMC; 

(c)  Has  an  elected  board  of  directors; 

(d)  Has  by-laws  that  require  the  board 
of  directors  to  include  representatives  of 
each  resident -organization  or  RC 
involved  in  establishing  the  corporation; 

(e)  Provides  that  its  voting  members 
are  residents  of  the  eligible  property  it 
manages  or  will  manage  under  a 
homeownership  program  and  of  any 
other  property  or  public  or  Indian 
housing  developments; 

(f)  Is  approved  by  the  RC;  if  there  is 
no  RC,  a  majority  of  the  households  of 
the  eligible  property  shall  approve  the 
establishment  of  an  RC  to  determine  the 
feasibility  of  establishing  a  corporation 
to  manage  the  property;  and 

(g)  May  serve  as  both  the  RMC  and 
the  RC,  so  long  as  the  RMC  quaUfies  as 
anRC. 

m.  Planning  Grants 

Section  301.  Planning  grants. 

(a)  General  Authority.  HUD  will  make 
HOPE  2  planning  grants  to  applicants 
for  the  purpose  of  developing 
homeownership  programs  under  this 
notice.  HUD  shall  select  applications 
based  on  a  national  competition.  HUD 
will  assure  compliance  with  the 
requirement  for  national  geographic 
diversity  by  selecting  at  least  three 
planning  grants  in  each  of  the  10  HUD 
Regions,  to  the  extent  sufficient  funds 
are  available. 

(b)  Mini  or  Full  Planning  Grants. 
Applicants  may  request  a  full  planning 
grant  covering  all  necessary  planning 
activities  specified  in  Section  305  or  a 
mini  planning  grant.  Mini  {banning 
grants,  generally  for  establishing  or 
increasing  the  capacity  of  the  applicant 
to  apply  for  and  carry  out  a  specific 
homeownership  program,  may  cover 
some  or  all  of  the  activities  specified  in 
Section  305  (a),  (b),  and  (c).  An  applicant 
may  request  a  mini  planning  grant  and, 
pursuant  to  a  subsequent  NOFA.  a  full 


UMI 


planning  grant,  but  in  no  case  may  a  full 
planning  grant  duplicate  previously 
funded  activities. 

(c)  Grant  Cap.  The  amount  of  a 
planning  grant  (or  the  total  amount  of  a 
mini  planning  grant  and  a  full  planning 
grant]  under  this  section  may  not  exceed 
$200,000.  except  that  the  Secretary  may 
for  good  cause  approve  a  grant  in  a 
higher  amount,  based  on  a  justification 
submitted  by  the  applicant 
demonstrating  that  Uie  costs  are 
reasonable.  The  maximum  amount  for  a 
mini  planning  grant  shall  be  $100,000, 
except  that  HUD  may  for  good  cause 
approve  a  grant  in  a  higher  amount, 
based  on  a  justification  submitted  by  the 
applicant  demonstrating  that  the  costs 
are  reasonable.  Where  the  proposed 
program  provides  for  homeownership 
opportunities  using  more  than  250  units, 
no  additional  demonstration  of  good 
cause  for  approving  a  planning  grant  of 
more  than  $200,000  (or  of  more  than 
$100,000  in  the  case  of  mini  planning 
grants)  is  required  if  the  additional 
amount  requested  is  not  more  than  $800 
for  each  unit  over  250  for  a  planning 
grant  (or  not  more  than  $400  for  eadi 
unit  over  250  for  a  mini  planning  grant). 

(d)  Deadline  for  Completion  of 
Activities.  Activities  funded  under  a 
mini  planning  grant  shall  be  carried  out 
within  18  months  of  the  effective  date  of 
the  mini  planning  grant  agreement.  Full 
planning  grants  shall  be  carried  out 
within  three  years  of  the  effective  date 
of  the  full  planning  grant  agreement  (or 
within  18  months  of  such  effective  date 
if  HUD  has  approved  a  mini  planning 
grant  for  the  proposed  program). 

Section  305.  Eligible  planning  grant 
activities. 

Planning  grants  may  be  used  for  the 
reasonable  costs  of  eligible  activities 
necessary  to  develop  homeownership 
programs.  Only  costs  incurred  on  or 
after  the  effective  date  of  the  grant 
agreement  qualify  for  funding  under  the 
program.  Eligible  activities  include — 

(a)  Development  ofRMCs  andRCs. 
Development  of  RMCs  and  RCs  in 
connection  with  a  specific 
homeownership  program,  including 
activities  such  as — 

(1)  Consulting  and  legal  assistance  to 
incorporate  the  entity; 

(2)  Preparing  by-laws  and  drafting  a 
corporate  charter; 

(3)  Designing  and  implementing 
personnel  pohcies;  performance 
standards  for  measuring  staff 
productivity;  policies  and  procedures 
covering  organizational  structure, 
recordkeeping,  maintenance,  insurance, 
occupancy,  and  managemenT 
information  systems;  and  any  other 


recognized  functional  responsibilities 
relating  to  property  management: 

(4)  Designing  and  implementing 
financial  management  systems  that 
include  provisions  for  budgeting, 
accounting,  and  auditing;  and 

(5)  Administrative  costs  necessary  to 
the  implementation  of  the  activities 
specificed  in  paragraphs  (a)(l)-(4)  of 
this  section. 

(b)  Training  and  Technical 
Assistance.  Training  and  technical 
assistance  for  applicants  related  to 
development  of  a  specific 
homeownership  program.  This  activity 
may  cover  such  topics  as  establishing 
community  organization,  outreach,  and 
support  systems;  legal  requirements  for 
establishing  cooperative,  condominium, 
and  other  homeownership  entities;  and 
the  role  of  the  board  of  directors  in  an 
RMC. 

[c\  Feasibility  Studies.  Studies  of  the 
feasibility  of  a  specific  homeownership 
program,  including  whether  the  program 
can  be  designed  to  meet  the 
affordability  standards  under  the  notice 
and  achieve  financial  feasibility. 

(d)  Preliminary  Architectural  and 
Engineering  Work.  Preliminary 
architectural  and  engineering  work, 
including  work  necessary  to  support 
cost  estimates  included  in  an 
implementation  grant  application. 

(e)  Counseling  and  Training.  Resident 
and  homebuyer  counseling  and  training. 
This  activity  may  cover  such  topics  as 
the  various  ways  to  become  a 
homeowner  (such  as  cooperative  and 
fee  simple  ownership)  and  financing 
alternatives. 

(f)  Economic  Development.  (1) 
Planning  for  economic  development,  job 
training,  and  self-sufficiency  activities 
that  promote  economic  self-sufficiency 
of  eligible  families  who  will  become 
homeowners  under  the  homeownership 
program. 

(2)  The  application  shall  demonstrate 
that  the  proposed  activities  are  directly 
related  to  implementation  of  the 
proposed  homeownership  program,  and 
describe  how  these  activities  promote 
self-sufficiency. 

(3)  The  aggregate  amount  of  planning 
and  implementation  grants  that  may  be 
used  for  economic  development 
activities  may  not  exceed  $250,000  for 
any  single  homeownership  program. 

(g)  Security  Plans.  Development  of 
security  plans.  This  activity  may  cover 
assessing  the  need  for  the  hiring  of 
security  personnel  and  creating  tenant 
patrols,  for  negotiating  agreements  with 
local  law  enforcement  agencies,  and  for 
providing  security  systems. 

(h)  Appraisal.  Cost  of  appraisals 
related  to  the  program. 
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(i)  Application  for  Implementation 
Grant  Preparation  of  an  application  for 
an  implementation  grant  under  this 
notice. 

(j)  Other  Activities.  Other  activities 
proposed  and  justified  as  necessary  for 
the  development  of  a  homeownership 
program  by  the  applicant  and  approved 
by  HUD. 

Section  310.  Applications  for  planning 
grants. 

(a)  NOFA.  An  application  for  a 
planning  grant  shall  be  submitted  by  an 
applicant  in  accordance  with  this  notice 
and  the  NOFA.  An  applicant  may 
submit  an  application  for  either  a 
planning  grant  or  an  implementation 
grant,  but  not  both,  for  any  one  eligible 
property.  The  NOFA  advises  potential 
applicants  how  to  obtain  an  application 
package  and  establishes  deadlines  and 
other  requirements  for  submission  of 
applications.  The  NOFA  also  informs 
each  applicant  that  it  may  request 
information  and  guidance  from  HUD 
about  program  requirements  and 
preparation  of  the  application. 

(b)  Application  Contents.  Each 
application  shall  contain  the  information 
required  by  the  application  package, 
which  shall  include  at  least  the 
following  items. 

(1)  Request  for  Planning  Grant.  (i)(A) 
The  application  shall  contain  a  summary 
description  of  the  proposed 
homeownership  program  and  a  request 
for  a  planning  grant  (specifying  whether 
the  application  is  for  a  mini  planning 
grant  or  a  hill  planning  grant),  (B)  the 
schedule  for  completing  the  activities, 
(C)  the  personnel  necessary  to  complete 
the  activities,  and  (D)  the  amount  of  the 
grant  requested  (including  justification 
for  a  grant  request  exceeding  $200,000  if 
the  development  has  250  or  fewer-units 
or  exceeding  the  per  unit  limitations  if 
the  development  has  more  than  250 
units). 

(ii)  An  appUcation  for  a  full  planning 
grant  shall  contain  sufficient  detail  for 
HUD  to  determine  whether  the  proposed 
homeownership  program  will  cover  all 
eligible  activities  necessary  to  make  the 
proposed  program  feasible,  whether  or 
not  the  application  requests  HUD 
funding  for  each  activity. 

(iii)  Where  no  resident  entity  has  been 
established  for  the  property,  the 
application  shall  propose  establishment 
of  such  an  entity  (such  as  an  RMC  RC. 
or  cooperative  association)  promptly 
after  the  effective  date  of  the  grant 
agreement. 

(2)  Qualifications  and  Experience  of 
Applicant,  (i)  The  application  shall 
describe  the  applicant  and  contain  a 
statement  of  its  qualiflcations.  HUD 
encourages  unincorporated  resident 


organizations  to  work  with  an  eligible 
applicant  to  develop  a  planning  grant 
appUcation  under  which  the  resident 
organization  could  woric  toward 
applicant  status  for  an  implementation 
grant  request.  HUD  also  encourages  two 
or  more  entities  to  submit  applications 
together.  For  exan^)le,  an  application 
submitted  by<a  newly  established  RC 
and  an  experienced  nonproHt 
organization  may  greatly  increase  the 
likelihood  of  the  success  of  the  proposed 
homeownership  program.  The 
application  shall  specify  which  entity 
will  be  the  recipient  and  execute  the 
grant  agreement  and  include  a 
certification  that  the  entities  have 
entered  into  a  written  agreement 
between  them  that  delineates  their 
respective  roles. 

(ii)  An  application  from  a  private 
nonprofit  organization  that  has  applied 
for  tax  exempt  status  under  section 
SOl(c)  of  the  Internal  Revenue  Code  of 
1986  on  or  before  the  date  of  application 
may  be  considered  so  long  as  the 
organization  is  approved  before  the 
effective  date  of  the  grant  agreement. 

(3)  Eligible  Property.  The  application 
shall  identify  and  describe  the  eligible 
property  involved,  and  describe  the 
composition  of  the  residents,  including 
family  size  and  income,  and  racial, 
ethnic  and  gender  characteristics  of  the 
residents,  as  required  by  HUD  and  as 
described  in  the  application  package.  In 
addition,  the  application  shall  describe 
the  neighborhood  in  which  the  property 
is  located  and  include  a  map  showing 
the  location  of  the  property  and  the 
racial  and  ethnic  characteristics  of  the 
neighboiiiood. 

(4)  CHAS  Certification,  (i)  The 
application  shall  contain  a  certification 
by  the  public  official  or  his  or  her 
authorized  representative,  who  submits 
the  CHAS  that  the  proposed  activities 
are  consistent  with  t>ie  approved  CHAS 
of  the  State  or  unit  of  general  local 
government  within  which  the  eligible 
property  is  located. 

(ii)  Paragraph  (b)(4)(i)  of  this  section 
shall  not  apply  to  an  application 
submitted  by  an  Indian  tribe  or  IHA. 
Indian  tribes  and  IHAs  are  not  Included 
in  the  definition  of  a  "jurisdiction,"  the 
entity  charged  with  submitting  a  CHAS. 
HUD  has  concluded  that  Indian  tribes 
and  IHAs  need  not  submit  a  CHAS  and 
need  not  submit  a  certification  of 
consistency  with  a  housing  strategy. 

(5)  Equal  Opportunity  Certifications. 
(i)(A)  liie  application  shall  contain  a 
certification  that  the  applicant  will 
comply  with  the  requirements  of  the  Fair 
Housing  Act,  title  VI  of  the  Civil  Rights 
Act  of  1964.  section  504  of  the 
Rehabilitation  Act  of  1973;  and  the  Age 


Discrimination  Act  of  1975,  and  will 
affirmatively  further  fair  housing:  or 

(B)  In  the  case  of  an  application  from 
an  Indian  tribe  or  IHAs,  under  the 
circumstances  described  in  section 
505(a)(2)  of  this  notice,  a  certification 
that  the  applicant  will  comply  with  the 
Indian  Civil  Rights  Act  (25  U.S.C.  1301  et 
seq.].  section  504  of  the  Rehabilitation 
Act  of  1973,  and  the  Age  Discrimination 
Act  of  1975. 

(ii)  The  application  shall  contain  a 
statement  from  the  applicant  (A) 
whether  or  not  a  desegregation  order, 
agreement,  or  plan  that  applies  to  the 
applicant  is  in  effect  or  known  to  the 
applicant  to  be  under  consideration;  (B) 
that  the  applicant  is  not  in  violation  of 
an  existing  desegregation  order, 
compUance  agreement,  or  voluntary 
agreement,  or  a  statement  describing  the 
circumstances  of  the  violation:  and  (C) 
describing  any  potential  impact  the 
proposed  homeownership  program  may 
have  on  implementing  any  existing  or 
pending  order,  agreemenC  or  plait 

(6)  Statement  of  Interest  in  Making 
Property  Available.  The  application 
shall  contain  a  signed  statement  from 
the  owner  of  the  eligible  property 
(including  a  statement  from  the 
appn^riate  HUD  or  other  government 
official  where  the  property  is  owned  or 
held  by  a  governmental  entity)  that  it  is 
interested  in  selling  the  property  for 
homeownership  under  the  HOPE  2 
program  and  it  will  not  sell  to  anyone 
else  for  a  reasonabla  period  of  time  to 
give  a  reawnable  opportunity  to  the 
applicant  to  apply  for  an 
implementation  grant  and  to  HUD  to 
review  and  approve  or  disapprove  it 
and,  if  approved,  execute  the  grant 
agreement. 

(7)  Resident  Interest  Where  the 
appUcant  (or  one  of  the  appUcants)  is 
not  an  RMC  or  RC  the  application  shall 
contain  a  board  resolution  from  the 
resident  organization,  if  any,  that  it  is 
interested  in  a  homeownership  program 
and  that  the  applicant  is  submitting  the 
appUcation  on  behalf  of  the  resident 
organization.  Where  there  is  more  than 
one  resident  organization,  the 
application  shall  so  indicate  and  state 
the  results  of  a  vote  by  the  residents, 
conducted  by  a  disinterested  third  party, 
designating  one  resident  organization 
for  this  purpose.  In  all  cases,  the 
application  shall  include  a  survey 
conducted  by  the  applicant  of  resident 
interest  in  homeownership  and 
marketabiUtyof  the  units,  which  shall 
be  conducted  in  accordance  with 
procedures  set  forth  in  the  appUcation 
package. 

(8)  Nonduplication  of  Funding.  The 
application  shaU  contain  a  certification 
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that  the  applicant  has  not  and  will  not 
receive  assistance  from  the  Federal 
government,  a  State,  or  a  unit  of  general 
local  govenunent  or  any  agency  or 
instrumentality  thereof,  for  activities  for 
which  funding  is  requested  in  the 
application. 

(9)  Disclosures  Required  by  the 
Reform  Act  Section  102(b)  of  the  HUD 
Reform  Act  of  1989,  Public  Law  101-235 
(December  15, 1989]  requires  disclosure 
of  other  information  concerning  other 
government  assistance  to  be  made 
available  with  respect  to  the  program 
and  parties  with  a  pecuniary  interest  in 
the  homeovmership  program,  and 
submission  of  a  report  on  expected 
sources  and  uses  of  funds  to  be  made 
available  for  the  program.  Each 
application  shall  include  the  information 
required  by  24  CFR  part  12,  subpart  C, 
the  regulation  that  implements  section 
102  of  the  Reform  Act.  An  implementing 
notice  for  24  CFR  part  12,  subpart  C,  is 
being  published  in  the  Federal  Register. 
Applicants  shall  use  the  form  and 
guidance  contained  in  that  notice  to 
make  the  required  disclosures. 

(10)  Other  Requirements.  The 
application  shall  contain  certifications 
and  other  information^required  by  the 
application  package. 

(c)  Screening  by  HUD.  (1)  HUD  shall 
screen  each  application  submitted  on  or 
before  the  deadline  set  forth  in  the 
NOFA  to  determine  whether  it  is 
complete,  is  internally  consistent,  and 
contains  correct  computations.  Where 
HUD  determines  an  application  is 
deHcient  in  one  or  more  of  these  areas, 
it  shall  notify  the  applicant  in  writing 
and  give  it  an  opportunity  to  correct  thev,^ 
deficiencies  in  its  application.  However/ 
the  applicant  may  not  substantially 
revise  the  application,  such  as  by 
substituting  another  eligible  property  or 
applicant  or  changing  other  fundamental 
features  of  the  homeownership  program, 
because  that  would  not  be  fair  to  other 
applicants.  The  notification  shall  require 
applicants  to  submit  additional  or 
corrected  material  so  it  is  received  in 
the  appropriate  HUD  office  no  later  than 
close-of-business  on  the  14th  calendar 
day  after  the  date  of  the  notification  to 
the  applicant  giving  it  an  opportunity  to 
modify  its  application.  HUD  may  not 
extend  this  deadline  for  actual  receipt  of 
the  material  for  any  reason.  HUD  shall 
not  consider  further  any  applications 
that  do  not  meet  one  of  the  tests  in  the 
Hrst  sentence  of  paragraph  (c)(1)  of  this 
section,  after  the  opportunity,  if  any,  to 
submit  additional  or  corrected  material. 

(2)  The  purpose  of  the  procedure  is  to 
increase  the  number  of  approvable 
applications  so  viable  homeownership 
opportiuiities  may  be  developed  at  the 
earliest  possible  time,  while  giving  each 


applicant  an  equal  opportunity  to 
receive  HUD  assistance  and  correct 
deficiencies.  HUD  anticipates  that  many 
applicants  will  be  relatively  new  and 
may  need  this  additional  opportunity  to 
perfect  their  applications. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0451] 

Section  315.  Ratingt  ranking,  and 
selection  of  planning  grant  applications. 

(a)  Rating.  HUD  shall  review  each 
application  that  quahfies  for  additional 
consideration  under  the  screening 
procedures  in  section  310(c)  and,  for 
applications  that  meet  all  program 
requirements,  assign  points  in 
accordance  with  the  following  selection 
criteria — 

(1)  Capability.  The  qualifications  or 
potential  capabilities  of  the  applicant  for 
developing  a  successful  and  affordable 
homeownership  program.  HL'D  shall 
assign  points  based  on  the  past 
experience  of  the  applicant,  or  an 
explanation  of  how  such  capability  will 
be  obtained,  in  the  following  categories: 

(i]  Developing  or  managing 
multifamily  housing,  or  both — 10  points. 

(ii)  Providing  multifamily 
homeownership  programs  (for  example, 
conversion  of  rental  property  to 
cooperative  or  condominium  low- 
income  homeownership,  or  developing 
flnancing  programs  for  low-income 
homeownership) — 10  points. 

(iii)  Organizing,  developing,  and 
training  low-income  neighborhood  or 
low-income  resident  groups — 10  points. 

Maximum  points  for  this  criterion  (1): 
30  points. 

(2)  Resident  andHomebuyer  Interest 
and  Marketability.  The  extent  of 
resident  and  homebuyer  interest  in  the 
development  of  a  homeownership 
program  for  the  eligible  property.  HUD 
shall  assign  points  based  on  the 
percentage  of  current  and  potential 
residents  interested  in  participating  in 
the  proposed  homeownership  program, 
based  on  a  survey  conducted  by  the 
applicant  and  submitted  to  HUD  as  part 
of  the  application.  Only  occupied  units 
in  the  property  shall  be  used  to  calculate 
the  percentage  ,of  residents  interested. 

(i)(A]  If  75  percent  or  more  of  the 
residents  are  interested:  10  points;  or 

(B)  If  50-74.99  percent  of  Uie  residents 
are  interested:  5  points; 

(C)  If  less  than  50  percent  of  the 
residents  are  interested:  0  points, 
and 

(ii)(A)  If  75  percent  or  more  of  the 
units  occupied  by  nonpurchasers  are 
occupied  by  residents  willing  to  move 
and  the  application  demonstrates  all  of 
the  units  in  the  property  are  marketable: 
10  points: 


(B)  If  50-74.99  percent  of  the  units 
occupied  by  nonpurchasers  are  occupied 
by  residents  willing  to  move  and  the 
application  demonstrates  all  of  the  units 
in  the  property  are  marketable:  5  points; 
or 

(C)  If  less  than  50  percent  of  the  units 
occupied  by  nonpurchasers  are  occupied 
by  residents  willing  to  move:  0  points. 

If  the  vacancy  rate  for  the  propeMy  is 
50  percent  or  more,  the  points  for 
categories  (ii)  (A)  and  (B)  shall  be 
doubled  and  no  points  shall  be  assigned 
for  categories  (i)  (A)  and  (B). 

Maximum  points  for  this  criterion  (2): 
20  points. 

(3)  Suitability  of  the  Property.  The 
suitability  of  the  eligible  property  for 
homeownership  shall  be  determined 
based  on — 

(i)  Proximity  or  accessibility  of  the 
property  to  places  of  employment, 
shopping,  schools,  medical  facilities, 
transportation,  places  of  worship, 
recreational  facilities,  and  other 
necessary  services  for  the  families  under 
the  program — 4  points; 

(ii)  Whether  the  surrounding 
neighborhood  is  free  from  conditions 
which  are  seriously  detrimental  to  the 
quality  of  life;  substandard  dwellings  or 
other  undesirable  elements  affecting  the 
eligible  property  must  not  predominate, 
unless  the  undesirable  conditions  are 
being  actively  mitigated— 12  points;  and 

(iii)  Whether  the  structure  type  and 
bedroom  conHguration  are  (or  have  the 
potential,  through  rehabilitation,  to 
become)  appropriate  for  the  proposed 
homeownership  program— 4  points. 

The  purpose  of  this  criterion  is  to 
assure  that  properties  in  neighborhoods 
completely  unsuitable  for 
homeownership  are  not  selected.  The 
review  will  be  made  in  the  context  of 
where  the  eligible  properties  are 
typically  located. 

Maximum  points  for  this  criterion  (3): 
20  points. 

(4)  Local  Support.  The  extent  of 
cooperation  or  support,  or  both,  from  the 
unit  of  general  local  government, 
neighborhood  organizations,  and 
providers  of  services  and  resources 
appropriate  to  assist  eligible  families  to 
achieve  economic  independence.  In 
assigning  points  for  this  criterion,  HUD 
shall  consider — 

(i)  Evidence  of  support  for  the 
homeownership  program,  demonstrated 
through  letters,  resolutions,  or  other 
expressions  of  support  from  State  or 
local  govenunents,  PHAs/IHAs,  and 
community,  civic  religious,  or  other 
entities — 10  points;  and 

(ii)  Evidence  from  entities  other  than 
the  applicant  that  funds,  services,  or 
other  resources  will  be  made  available 
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in  support  of  the  homeownership 
program,  demonstrated  through  letters, 
resolutions,  or  other  expressions  of 
support  from  providers  of  services  and 
other  resources — 10  points. 

The  highest  number  of  points  shall  be 
assigned  based  on  the  quality,  expected 
duration,  and  amount  of  support  to  the 
homeownership  program. 

Maximum  points  for  this  criterion  (4): 
20  points. 

(5)  Efficiency.  The  extent  to  which  the 
applicant  maximizes  efficiency  in  its 
plan  for  use  of  a  planning  grant.  The 
lower  the  cost  of  the  planning  grant  per 
unit,  the  greater  the  efficiency. 

Maximum  points  for  this  criterion  (5): 
10  points.  Total  number  of  points:  100 
points. 

(b)  Ranking  and  Selection  to  Assure 
National  Geographic  Diversity  (1)  After 
assigning  points  to  each  application 
under  paragraph  (a)  of  this  section,  HUD 
shall  rank  the  planning  grant 
applications.  HUD  shall  examine  the 
ranking  and,  where  it  determines  that 
applications  falling  below  a  certain 
point  total  are  not  suitable  or  not 
feasible  for  homeownership  under  the 
program,  it  may  establish  a  minimum 
number  of  points  for  an  application  to 
be  selected.  HUD  shall  then  select  the 
three  highest  ranking  applications  from 
each  of  the  10  HUD  Regions. 

(2)  HUD  shall  then  select  the  highest 
ranking  remaining  applications,  without 
regard  to  their  location.  . 

(3)  If  two  or  more  applications  have 
the  same  number  of  points,  the 
application  with  the  most  points  for 
capability  shall  be  selected.  If  there  is 
still  a  tie,  the  application  with  the  most 
points  for  suitability  of  property  shall  be 
selected. 

(4)  When  the  amount  remaining  after 
funding  as  many  of  the  highest  ranking 
applications  as  possible  is  insufficient 
for  the  next  highest  ranking  application, 
HUD  may  determine  whether  funding  a 
lower  grant  amount  is  feasible. 
Alternatively,  HUD  may  skip  to  the  next 
highest  ranking  application  or 
applications  that  can  be  funded  with  the 
remaining  amount. 

(5)  Procedural  errors  discovered  after 
initial  ratings  but  before  notification  of 
applicants  shall  be  corrected  and 
rankings  revised.  Procedural  errors 
discovered  after  notification  of 
approved  applicants  which,  if  corrected, 
would  result  in  approval  of  an 
application  which  was  not  approved 
will  be  corrected  by  funding  the 
application  from  any  unused  amounts  or 
"off  the  top"  from  amounts  available  for 
planning  grants  in  the  next  funding 
round. 

(c)  Reduction  in  Requested  Grant 
Amounts.  HUD  shall  approve  a  planning 


grant  application  for  an  amount  lower 
than  the  amount  requested  or  adjust  line 
items  in  the  proposed  budget  widiin  the 
amount  requested  (or  both)  if  it 
determines  the  amoimt  requested  for 
one  or  more  eligible  activities  is 
unreasonable  or  unnecessary  or  does 
not  otherwise  meet  applicable  cost 
limitations  established  for  the  program. 

(d)  Notification  of  Approval  or 
Disapproval.  After  completion  of  the 
ranking  and  selection  of  applications, 
but  no  later  than  six  months  after  the 
date  of  submission  of  the  application, 
HUD  shall  notify  the  selected  applicants 
and  the  applicants  that  have  not  been 
selected,  in  writing.  HUD's  notification 
to  the  applicant  of  the  amount  of  the 
grant  award,  based  on  the  approved 
application,  shall  constitute  a  grant 

.  obligation  by  HUD,  subject  to 
acceptance  by  the  applicant  by  the 
deadline  specified  in  the  notification. 

(e)  Use  of  Remaining  Amounts  to 
Fund  HOPE  2  Implementation  Grants. 
Any  amounts  available  to  fund  planning 
grants  that  are  not  needed  because  there 
are  insufficient  approvable  applications 
shall  be  used  to  fund  the  highest  ranked, 
unfunded  implementation  grant 
applications. 

(f)  Insufficient  Approvable 
Applications.  If  funds  remain  after  HUD 
approves  all  approvable  applications, 
including  implementation  grant 
applications,  as  provided  in  this  notice, 
HUD  may  publish  a  NOFA  inviting 
applications  for  planning  or 
implementation  grants,  or  both,  in 
accordance  with  this  notice,  or  invite 
applicants  who  submitted  applications ' 
that  could  not  be  funded  to  submit 
amended  planning  grant  or 
implementation  grant  applications  in 
accordance  with  this  notice  within  a 
deadline  specified  in  the  invitation. 

(g)  Environmental  Review  HUD  has 
determined  that  its  approval  of 
applications  for  planning  grants  is 
categorically  excluded  from 
environmental  review  and  compliance 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  that  other  Federal 
environmental  laws  and  authorities 
listed  in  24  CFR  50.4  are  not  applicable. 
The  reason  is  that  planning  grants 
involve  no  rehabilitation  and  little  or  no 
physical  change  and  that,  generally,  not 
enough  information  is  available  about 
the  proposed  homeovraership  program 
at  this  point  to  make  the  review.  HUD 
has  excluded  planning  grant 
applications  from  environmental 
assessment  under  NEPA  and  exempted 
planning  grant  applications  from 
environmental  review  under  the  laws 
and  authorities  listed  in  24  CFR  60.4.  See 
the  interim  rule  amending  24  CFR  part 


50  that  is  published  elsewhere  in  today's 
edition  of  the  Federal  Register. 
Applicants  are  reminded,  however,  that 
environmental  review  at  the 
implementation  grant  stage  may 
nevertheless  result  in  disapproval. 

IV.  Implementation  Grants 

Section  401.  Implementation  grants. 

(a)  Implementation  Grants.  HUD  shall 
make  implementation  grants  to 
applicants  for  the  purpose  of  carrying 
out  homeownership  programs  approved 
under  this  title. 

(b)  National  Competition.  HUD  shall 
select  apphcations  based  on  a  national 
competition.  HUD  will  assure 
compliance  with  the  requirement  for 
national  geographic  diversity  by 
selecting  at  least  one  implementation 
grant  application  for  a  program  in  each 
of  the  10  HUD  Regions,  to  the  extent 
sufficient  funds  are  available. 

(c)  Overall  Limitation  on  Grant 
Amount  The  amount  requested  for  an 
implementation  grant  for  each  unit  may 
not  exceed  120  times  the  current 
published  fair  market  rent  for  existing 
housing  for  that  unit  size  established  by 
HUD  under  section  8(c)  of  the  1937  Act 
(The  fair  market  rent  is  multiplied  by 
120  to  convert  it  to  an  amount 
representing  10  years'  worth  of  rents  (12 
(the  number  of  months  in  a  year)  times 
10  (the  number  of  years).) 

Section  405.  Eligible  implementation 
grant  activities. 

(a)  Limitations.  Implementation  grants 
may  be  used  for  the  reasonable  costs  of 
eligible  activities  necessary  to  carry  out 
homeownership  programs.  Only  costs 
incurred  on  or  after  the  effective  date  of 
the  grant  agreement  qualify  for  funding 
under  the  program. 

(b)  Eligible  Activities.  Eligible 
activities  include — 

(1)  Architectural  and  Engineering 
Work.  Architectural  and  engineering 
work,  and  related  professional  services 
required  to  prepare  architectural  plans 
or  drawings,  write-ups,  specifications,  or 
inspections. 

(2)  Implementation  of  Homeownership 
Pn)gram—(i)  General.  Implementation 
of  the  homeownership  program, 
including — 

(A)  Acquisition  of  the  eligibility 
property  for  the  purpose  of  transferring 
ownership  to  eligible  families  in 
accordance  with  a  homeownership 
program  that  meets  the  requirements 
under  this  notice  (where  the  applicant 
owns  the  eligible  property  or  where 
HUD  otherwise  determines  that  an 
"arms  length"  relationship  for 
acquisition  does  not  exist,  program 
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funds  may  not  be  used  for  acquisition  of 
the  property  for  the  program); 

(B)  lie  provision  of  assistance  to 
families  to  make  acquisition  by  them 
affordable  (including  interest  rate 
reductions  ("interest  rate  buy-downs") 
and  down  payment  assistance). 

(ii)  Maximum  Acquisition  Costs.  (A) 
The  cost  of  acquiring  an  eligible 
property  (by  an  applicant  or  other  entity 
for  transfer  to  eligible  families  or  by 
eligible  families),  which  may  not  exceed 
the  as-is  fair  maricet  value  of  a  property 
for  residential  use,  taking  into  account 
any  applicable  low-income  use 
restrictions,  determined  in  accordance 
with  a  recent  appraisal  conducted  under 
procedures  established  or  approved  by 
HUD,  plus  reasonable  and  customary 
closing  costs  charged  for  comparable 
transactions  in  the  maricet  area. 

(B)  The  applicant  may  acquire  an 
eligible  property  where  the  debt  exceeds 
the  fair  market  value  only  if  the  excess 
will  not  be  the  responsibility  of  the 
recipient  or  homeowners.  The  excess 
debt  may  not  be  counted  towards  the 
match. 

(C)  For  example — 

(/)  If  the  proposed  acquisition  cost 
(including  debt)  is  $2  million  and  the 
appraised  value  is  $2  million,  up  to  $2 
milUon  of  program  funds  (the  HUD  grant 
and  the  contributions  towards  the 
match)  may  be  used  for  acquisition. 

(ii)  If  the  proposed  acquisition  cost 
(including  debt)  is  $2  million  and  the 
appraised  value  is  $2.25  million,  up  to  $2 
million  of  program  funds  (the  HUD  grant 
and  the  contributions  towards  the 
match)  may  be  used  for  acquisition,  and 
HUD  will  count  $250,000  of  excess  value 
towards  the  match. 

[Hi]  If  the  proposed  acquisition  cost 
(including  debt)  is  $2.25  million  and  the 
appraised  value  is  $2  million,  up  to  $2 
million  of  program  funds  (the  HUD  grant 
and  the  contributions  towards  the 
match]  may  be  used  for  acquisition.  The 
application  would  have  to  demonstrate 
how  the  excess  cost  of  $250,000  will  be 
supported  by  the  program  (other  than  by 
the  recipient  or  the  homeowners).  The 
$250,000  could  not  be  counted  towards 
the  match. 

(iii)  Maximum  Cost  of  Acquisition  and 
Rehabilitation.  The  maximum  cost  of 
acquisition  and  rehabilitation  shall  be 
the  lower  of  (A)  the  as-is  fair  market 
value  of  the  property  (see  paragraph 
(b](2](ii])  of  this  section,  plus  the  actual 
cost  of  rehabilitation  or  (B)  the 
applicable  maximum  dollar  limitation 
(including  any  high-cost  area 
adjustments!  that  applies  to  property 
reGnanced  and  repaired  pursuant  to 
section  223(f)  of  the  National  Housing 
Act,  which  pVall  be  included  in  the 


application  package  or  otherwise 
provided  by  HUD. 

(3)  Rehabilitation,  (i)  Rebabilitatioo  of 
the  eligible  property  covered  by  the 
homeownership  program,  in  accordance 
with  standards  established  by  HUD  (see 
paragraph  (b](2)  of  this  section  for 
applicable  cost  limitations  covering  both 
acquisition  and  rehabilitation  and 
section  505(b)  for  applicable 
requirements  for  accessibility  for  people 
with  disabilities).  The  property  shall  be 
rehabihtated  (including  the  provision  of 
suitable  amenities)  to  a  level  that  makes 
it  marketable  for  homeownership  if  the 
market  area  to  families  with  incomes  at 
or  below  the  median  for  the  area.  HUD 
encourages  applicants  to  undertake  high 
quality  rehabilitation,  even  if  it  goes 
beyond  applicable  minimiun  standards. 
Luxury  items  (fixtures,  equipment,  and 
landscaping  of  a  type  or  quality  which 
substantially  exceeds  that  customarily 
used  in  the  locality  for  properties  of  the 
same  general  type  as  the  property  to  be 
rehabilitated)  do  not  qualify  as  eligible 
expenses.  The  construction  of  swimming 
pools  is  not  eligible.  The  cost  to  fill  in  or 
eliminate  a  pool  from  the  property  and 
the  cost  to  repetir  an  existing  pool  are- 
eligible. 

(ii)  The  application  shall  describe  all 
improvements  to  be  made  to,  or 
amenities  to  be  provided  for,  the 
property,  whether  or  not  they  may  be 
funded  by  use  of  grant  amounts, 
contributions  towards  the  match 
required  under  the  program,  or  other 
funds.  HUD  may  disapprove 
improvements  or  amenities  specified  in 
the  application  it  determines  are 
unsuitable  for  the  HOI%  program,  even 
if  they  will  be  paid  for  from  non- 
program  funds. 

(iii)  If  an  applicant  proposes  to  make 
improvements  to  an  eligible  property 
beyond  those  that  qualify  as  eligible 
costs,  it  shall  assure  that  their  entire 
cost  will  be  covered  by  funds  other  than 
the  HOPE  grant  and  any  amounts 
contributed  towards  the  match  and  that 
the  affordability  of  the  property  will  not 
be  impaired.  No  such  local  funds  may 
count  towards  the  match. 

(iv)  The  cost  of  the  rehabilitation  shall 
be  reasonable  and  in  accordance  with 
the  requirements  of  paragraph  (b)(2)(iii) 
of  this  section  and  other  applicable 
requirements  under  this  notice. 

(4)  Administrative  Costs. 
Administrative  costs  of  the  program. 
The  total  amount  that  may  be  spent  on 
administrative  activities  from  the 
amount  of  the  grant  and  any 
contribution  towards  the  match  may  not 
exceed  15  percent  of  the  amount  of  the 
grant  HUD  provides  under  this  notice. 

(5)  Development  ofRMCs  andRCs. 
Development  of  RMCs  and  RCs,  but 


only  if  the  applicant  has  not  received  a 
HOPE  {banning  grant  fOT  such  activities. 
See  S  305(a)  for  examples  of  eligible 
activitiet. 

(6)  Counseling  and  Training. 
Counseling  and  training  of  homebuyers 
and  homeowners  under  the 
homeownership  program.  This  may 
include  such  subjects  as  counseling  and 
training  related  to  personal  financial 
management,  home  maintenance,  home 
repair,  construction  skills  (to  the  extent 
appropriate,  especially  where  the 
eligible  family  will  do  some  of  the 
rehabilitati(Hi),  and  the  general  rights 
and  responsibiUties  of  a  homeowner. 

(7)  Relocation.  Relocation  of  residents 
who  elect  to  move,  in  accordance  with 
section  735. 

(8)  Temporary  Relocation.  Any 
necessary  temporary  relocation  of 
residents  during  rehabilitation,  in 
accordance  with  section  735. 

(9)  Assistance  for  Operating 
Expenses,  (i)  Funding  of  operating 
expenses  for  the  property,  to  the  extent- 
necessary  to  achieve  long-term 
affordabUity,  as  provided  in  section 
415(b](12).  Assistance  for  operating 
expenses  may  cover  the  period 
beginning  after  acquisition  of  the 
property  by  the  applicant  (or  after  the 
effective  date  of  the  implementation 
grant  if  the  recipient  of  other  entity  that 
will  transfer  the  property  to  eligible 
families  already  owns  the  property). 
Operating  assistance  may  be  used  for 
(A)  assistance  for  potential  homeowners 
during  the  rental  phase  (before 
acquisition  of  ownership  interests  by  the 
families),  if  any.  (B)  assistance  for 
nonpurchasing  residents  who  remain  in 
the  property  but  for  whom  section  8 
assistance  is  not  available,  (C) 
assistance  for  homeowners  8ifter 
transfer  of  ownership  interests  to  the 
families  during  the  term  of  the  grant 
agreemoit,  and  (D)  the  funding  of 
operating  reserves. 

(ii)  In  addition,  assistance  for 
operating  expenses  may  be  drawn  down 
under  the  grant  agreement  to  fund  an 
operating  expenses  reserve  established 
in  accordance  with  HUD  guidelines,  and 
the  interest  earned  on  the  reserve  shall 
be  credited  to  it  for  use  for  operating 
expenses  under  the  program. 

(iii)  An  implementation  grant  under 
this  program  may  provide  assistance  for 
operating  expenses  for  up  to  five  years 
from  the  date  that  the  applicant  or  othn 
entity  acquires  the  eligible  property  (or, 
if  the  applicant  or  other  entity  already 
owns  the  property,  from  the  effective 
date  of  the  implementation  grant 
agreement).  If  HUD  determines  that 
extraordinary  circumstances  exist,  as 
demonsfrated  in  the  application  or  at 
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the  end  of  the  Hve-year  term,  that  justify 
extension  of  the  five-year  term,  it  may, 
at  the  end  of  the  five-year  term,  agree  to 
extend  the  original  grant  agreement  for 
additional  one-year  terms,  subject  to  the 
availability  of  appropriations  for  this 
purpose.  However,  the  total  term  of  the 
grant  agreement,  including  all 
extensions,  may  not  exceed  10  years. 
HUD  reminds  applicants  that  the 
selection  criterion  measuring  efficiency 
will  favor  applications  proposing  lower 
per  unit  costs;  thus,  those  applications 
which  propose  operating  assistance  for 
five  years  or  less  will  be  at  a 
competitive  advantage. 

(iv)  The  entity  with  fiduciary 
responsibility  for  any  operating  reserve 
shall  be  bonded,  in  accordance  with 
requirements  prescribed  or  approved  by 
HUD. 

(10)  Replacement  Reserves,  [i] 
Replacement  reserves  for  the  property, 
up  to  the  amount  necessary  to  achieve 
long-term  affordability,  as  provided  in 
Section  415(b)(12).  Assistance  for 
replacement  reserves  may  be  drawn 
dovra  under  the  grant  agreement  to  fund 
the  reserve  established  in  accordance 
with  HUD  guidelines,  and  the  interest 
earned  on  the  reserve  shall  be  credited 
to  the  reserve  for  use  for  replacement 
expenses  under  the  program. 

(ii)  The  entity  with  fiduciary 
responsibility  for  any  replacement 
reserve  shall  be  bonded,  in  accordance 
with  requirements  prescribed  or 
approved  by  HUD. 

(11)  Legal  Fees.  Customary  and 
reasonable  costs  of  professional  legal 
services. 

(12)  Ongoing  Training  Needs. 
Defraying  costs  for  the  ongoing  training  , 
needs  of  the  recipient  for  courses  of 
instruction  that  are  directly  related  to 
developing  and  carrying  out  the 
homeownership  program. 

(13)  Economic  Development,  (i) 
Economic  development  activities  that 
promote  economic  self-sufficiency  of 
homebuyers,  residents,  and  homeowners 
under  the  homeownership  program,  such 
as  job  training  or  retraining  and  the 
development,  in  or  near  the  eligible 
property,  of  child  care  centers  that  offer 
work  and  make  it  possible  for  parents  to 
work.  The  recipient  shall  enter  into 
written  agreements  with  the  providers  of 
economic  development  services 
specifying  the  services  to  be  provided, 
including  estimates  of  the  numbers  of 
homebuyers,  residents,  and  homeowners 
to  be  assisted.-. 

(ii)  In  addition,  planning  for  the 
establishment  of  for-  or  not-for-profit 
small  businesses  by  or  on  behalf  of 
residents,  job  training,  and  other 
activities  that  promote  economic  self- 
sufficiency  of  homebuyers  and 


homeowners  of  the  eligible  property 
covered  by  the  homeownership  program 
and  economic  development  of  the 
neighborhood  are  eligible. 

(iii)  The  aggregate  amount  of  planning 
and  implementation  grants  that  may  be 
used  for  economic  development 
activities  may  not  exceed  $250,000. 

(14)  Other  Activities.  Other  activities 
proposed  by  the  applicant,  to  the  extent 
the  applicant  justifies  them  as  necessary 
for  the  proposed  homeownership 
program  and  HUD  approves  them.  For 
example,  the  applicant  may  propose 
activities  related  to  security  needs  of  the 
property  that  are  not  otherwise  covered 
under  other  eligible  activities,  such  as 
under  architectural  and  engineering 
work  and  rehabilitation  activities. 

Section  410.  Matching  requirements  for 
implementation  grants. 

(a)  Requirement  for  Each  Recipient  to 
Match  the  HUD  Grant.  Each  recipient 
shall  assure  that  matching  contributions 
equal  to  not  less  than  33  percent  of  the 
amount  of  the  implementation  grant 
shall  be  provided  from  non-Federal 
sources  to  carry  out  the  homeownership 
program.  Ainounts  contributed  to  the 
match  shall  be  used  for  eligible 
activities  or  in  accordance  with  this 
section.  Any  grant  amounts  proposed  for 
operating  assistance  shall  be  excluded 
for  purposes  of  computing  the  amount  of 
the  match. 

(b)  Form.  Contributions  may  only  be 
in  the  form  of — 

(1)  Cash  Contributions,  (i)  Cash 
contributions  from  non-Federal 
resources.  To  be  a  cash  contribution, 
funds  must  be  contributed  permanently 
for  uses  under  the  HOPE  2  program. 
Funds  will  be  considered  permanently 
contributed  if  all  repayment,  interest, 
and  other  return  on  the  contribution  will 
only  be  used  for  eligible  activities  in 
accordance  with  program  requirements. 

(ii)  Non-Federal  resources  may  not 
include  funds  from  a  Community 
Development  Block  Grant  made  to  an 
entitlement  grantee  or  a  State  under 
section  106(b)  or  section  106(d), 
respectively,  of  the  Housing  and 
Conununity  Development  Act  of  1974, 
except  to  the  extent  permitted  for 
administrative  expenses  under 
paragraph  (a)(2)  of  this  section.  Non- 
Federal  resources  may  not  include 
Federal  tax  expenditures, 
comprehensive  grants  under  section  14 
qf  the  1937  Act,  or  amounts  provided  to 
the  development  from  syndication  of  the 
low  income  housing  tax  credit. 
(Financing  involving  the  use  of  the  low 
income  housing  tax  credit  is  prohibited 
by  SecUon  4150)](ll)(iii)0 


(iii)  Non-Federal  resources  may 
include  contribution  of  trust  funds  held 
by  Federal  agencies  for  Indian  tribes. 

(iv)  A  cash  contribution  may  be  made 
by  the  applicant.  non-Federal  public 
entities,  private  entities,  or  individuals. 
A  cash  contribution  may  be  made  from 
program  income  from  a  Federal  grant 
earned  after  the  end  of  the  award  period 
if  no  Federal  requirements  govern  the 
disposition  of  the  program  income. 
Included  in  this  category  are  repayments 
from  closed  out  grants  under  the  Urban 
Development  Action  Grant  Program  (24 
CFR  part  570,  subpart  G),  and  the 
Housing  Development  Grant  Program 
(24  CFR  part  850). 

(v)  The  grant  equivalent  of  a  below- 
market  interest  rate  loan  to  the 
homebuyer,  where  all  repayments, 
interest,  and  other  return  will  not  be 
permanently  contributed  to  the  HOPE 
program,  may  be  counted  as  a  cash 
contribution. 

(A)  If  the  loan  is  made  from  proceeds 
of  obligations  issued  by  or  on  behalf  of  a 
public  body  that  are  exempt  from 
taxation  by  the  United  States,  the 
contribution  is  the  present  discounted 
cash  value  of  the  difference  between 
payments  to  be  made  on  the  borrowed 
funds  and  payments  to  be  received  from 
the  loan  to  the  homebuyer,  based  on  a 
discount  rate  equal  to  the  interest  rate 
on  the  borrowed  funds. 

(B)  If  the  loan  is  made  from  funds 
other  than  under  paragraph  (b)(l)(v)(A), 
the  contribution  is  the  present 
discounted  cash  value  of  the  yield 
forgone,  calculated  based  on  a  discount 
rate  approved  or  prescribed  by  HUD.  In 
determining  the  yield  forgone,  the 
recipient  must  use  as  a  measure  of  a 
market  rate  yield  on  of  the  following,  as 
appropriate: 

[1]  With  respect  to  an  individual  unit 
financed  with  a  fixed  interest  rate 
mortgage,  a  rate  equal  to  the  10-year 
Treasury  note  rate  plus  200  basis  points; 

(2)  With  respect  to  an  individual  unit 
financed  with  an  adjustable  interest  rate 
mortgage,  a  rate  equal  to  the  one-year 
Treasury  bill  rate  plus  250  basis  points; 
or 

[3]  With  respect  to  a  multifamily 
project  a  rate  equal  to  the  10-year 
Treasury  note  rate  plus  300  basis  points. 

(vi)  A  down  payment  by  an  eligible 
family  may  not  count  towards  the 
match. 

(vii)  Non-Federal  resources  may 
include  amounts,  determined  in 
accordance  with  paragraph  (b)(l)(v)(B) 
of  this  section,  that  have  been  requested 
by  the  applicant  in  an  application 
submitted  to  the  Federal  Housing 
Finance  Board  for  assistance  under  its 
affordable  housing  program,  so  long  as 
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that  application  is  approved  before  the 
date  HUD  approves  the  HOPE 
application. 

(2)  AdirJnistmtive  Costs,  (i)  Paymant 
of  eligible  administrative  costs  approved 
by  HUD  from  non-Federal  resources. 
Contributions  for  administrative  costs 
that  exceed  7  percent  of  the  grant 
(excluding  any  assistance  for  operating 
expenses]  may  not  count  towards  the 
match.  (This  limitation  is  in  addition  to 
the  limitation  that  the  total  amount  that 
may  be  spent  on  administrative 
activities  from  the  amount  of  the  grant 
and  any  contributions  towards  the 
match  may  not  exceed  IS  percent  of  the 
grant  amount  (section  405(b)(4).)  Non- 
Federal  resources,  for  the  purposes  of 
counting  contributions  for 
administrative  costs,  may  include  funds 
from  a  Commimity  Development  Block 
Grant  made  to  an  entitlement  grantee  or 
a  State  under  section  106(b)  or  section 
106(d)  of  the  1974  Act  and  are  subject  to 
the  recordkeeping  and  documentation 
requirements  of  that  program. 

(ii)  For  example,  if  the  grant  amount  is 
$600,000  (excluding  any  grant  amounts 
proposed  for  operating  assistance],  the 
receipient  must  assure  the  provision  of 
at  least  $198,000  (33  percent  of  the  grant) 
from  non-Federal  sources. 
Contributions  for  administrative  costs 
that  may  be  counted  towards  the  match 
may  not  exceed  $42,000  (7  percent  of  the 
grant  amount  of  $600,000).  Although  an 
applicant  can  spend  more  than  this  on 
administrative  costs,  it  may  not  be 
counted  towards  the  match.  In  addition, 
assuming  contributions  of  $42,000  for 
administrative  costs,  the  applicant  must 
provide  contributions  covering  the 
remaining  $156,000  ($198,000  -  $42,000) 
required  for  the  match  from  non-Federal 
sources. 

(3)  Taxes,  Fees,  and  Other  Charges. 
The  present  value  of  taxes,  fees,  or  other 
charges  that  are  normally  and 
customarily  imposed  but  are  waived, 
forgone,  or  deferred  in  a  manner  that 
facilitates  the  implementation  of  a 
homeownership  program  assisted  under 
this  notice.  Only  amounts  for  the  period 
after  the  date  a  property  is  acquired  by 
a  recipient  or  other  entity  for  transfer  to 
eligible  families  (or  the  effective  date  of 
the  implementation  grant  agreement  if 
no  acquisition  is  necessary)  may  be 
counted  towards  the  match.  For 
example,  if  a  city  agrees  to  forego  real 
property  taxes  for  20  years,  the 
application  shall  compute  the  estimated 
tax  that  would  be  otherwise  payable 
over  the  20  year  period,  and  discount  it 
to  present  value  based  on  a  discount 
rate  approved  or  prescribed  by  HUD. 
Amounts  that  would  be  waived, 
foregone,  or  deferred  for  longer  than  20 


years  frt>m  the  date  a  family  acquires 
homeovmership  interests  in  the  unit  may 
not  be  counted  towards  the  match 
because  enforcement  would  be 
impracticable.  Where  the  match 
includes  amounts  under  paragraph  (b)(3) 
of  this  section,  the  documents 
transferring  the  homeownership  interest 
to  the  family  shall  evidence  the 
contribution,  to  the  extent  the 
contribution  has  not  afready  been 
received. 

(4)  Land  or  Other  Real  Property.  Real 
property,  not  acquired  with  Federal 
resources,  contributed  for  use  under  an 
approved  homeownership  program.  The 
as-is  fair  market  value  of  land  or  other 
real  property  may  be  counted  as  a 
contribution  towards  the  match, 
determined  in  accordance  with  a  recent 
appraisal  conducted  under  procedures 
established  or  approved  by  HUD.  For 
eligible  property,  the  fair  market  value 
shall  be  determined  in  accordance  with 
section  405(b)(2)(ii). 

(5)  Infrastructure.  The  fair  maiket 
value  of  investment,  not  made  with 
Federal  resources,  in  on-site  and  off-site 
infrastructure  required  for  a 
homeownership  program.  The 
infrastructure  investment  may  be 
counted  towards  the  match  mdy  if  it 
was  completed  no  earlier  than  12 
DMHiths  before  the  date  of  notification 
by  HUD  of  implementation  grant 
approval  and  no  later  than  five  years 
from  the  effective  date  of  the  grant 
agreement  Investment  in  infrastructure 
may  include  such  activities  as  new  or 
repaired  utility  laterals  connecting 
eligible  property  to  the  main  line  and 
new  or  rebuilt  walkways,  sidewalks,  or 
curbs  on  or  contiguous  to  the  eligible 
property.  If  the  investment  in 
infrastructure  also  benefits  other 
properties,  only  the  share  of  the  costs 
directly  benefiting  the  eligible  property 
under  the  homeownership  program  may 
be  counted  towards  the  mat(^ 

(6)  Debt  Forgiveness.  Where  debt  on 
real  property  to  be  acquired  under  the 
program  is  forgiven,  permitting  the 
property  to  be  acquired  for  less  than  fair 
market  value,  the  savings  may  count  as 
a  match.  However,  the  forgiveness  of 
the  amount  of  any  debt  exceeding  the 
fair  market  vedue  of  a  property  under  the 
program,  determined  imder 

fi  405(b)(2)(ii)  or  paragraph  (b)(4)  of  this 
section,  may  not  be  counted  towards  the 
match. 

(7]  Other  In-Kind  Contributions,  (i) 
The  reasonable  value  of  in-kind 
contributions  proposed  by  the  applicant 
in  the  application  and  approved  by 
HUD.  In  reviewing  im^Kraed  in-kind 
contributions,  HUD  shall  review  to 
ensure  (A)  the  proposed  contribtttion  is 


to  be  used  for  an  digible  activity  under 
the  ivoposed  homeownership  program, 
(B)  the  appUcatim  demiMutrates  that  the 
proposed  in-kind  contribution  will 
actually  be  provided;  and  (C)  the 
proposed  value  of  the  contribution  is 
reasonable.  In  determining  whether  the 
value  is  reasonaUe,  HUD  shall  generally 
consider  the  amount  such  work  would 
otherwise  cost  the  program,  but  may 
adjust  the  value,  based  on  special 
circumstances. 

(ii)  All  donated  labor,  including  sweat 
equity  provided  by  a  homebnyer  or 
homeowner,  shall  be  valued  at  $10  an 
hour,  except  for  donated  professional 
labor,  as  approved  by  HUD,  including 
work  by  homebuyers  and  homeowners. 
The  donated  professional  labor  riiall  be 
valued  at  the  fair  mariiet  value  of  the 
work  completed.  Professional  labor  is 
work  ordinarily  performed  by  the  donor 
for  payment,  such  as  woik  by  laborers.  •• 
electricians,  and  architects  that  is 
equivalent  to  work  they  do  in  their 
occupations.  Sweat  equity  may  be 
counted  towards  the  matdi  only  if  it  is 
not  also  counted  towards  a  family's 
equity. 

(iii)  DtHiated  materials  and  supplies 
may  be  counted  towards  the  match 
contribution.  Materials  and  supplies 
need  not  have  been  purchased 
specifically  for  the  program  to  be 
included  as  a  match  contributicm,  if  the 
cost  to  the  grantee  of  the  materials  and 
supplies  (or,  in  the  case  of  materials  and 
supplies  donated  by  a  different  entity 
than  the  recipient  for  use  in  the  program, 
the  fair  market  value  of  the  materials 
and  supplies)  and  if  the  fact  that  they 
were  used  in  the  program  can  be 
documented.  The  recipient  shall 
maintain  a  written  enumeration  of  what 
donated  materials  and  supplies  will  be 
used  in  the  program,  as  well  as 
documentation  of  their  cost  or  value. 

(c)  Other  Restrictions.  Contributions 
towards  eligible  activities  that  are  not 
directly  related  to  acquisition  or 
rehabilitation  of  the  property  may  be 
counted  towards  the  match  only  to  the 
extent  the  expenses  are  incurred  before 
the  date  the  family  acquires  the 
homeownership  interest,  except  that 
contributions  for  counseling  and  training 
of  homeowners  may  be  counted  if 
provided  within  one  year  of  the  transfer 
of  ownership  interest  to  the  family.  For 
example,  contributions  for  child  care 
services  provided  after  the  date  of  the 
transfer  of  ownership  interests  to  the 
families  may  not  be  counted  towards  the 
match. 

(d)  Exception  for  Indian  Housing 
Authorities.  Where  the  recipient  is  an 
IHA  and  the  IHA  (acting  in  that 
capacity)  has  not  received,  and  will  not 
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receive,  amounts  under  title  I  of  the 
Housing  and  Conununity  Development 
Act  of  1974  for  the  fiscal  year  in  which 
HUD  obligates  HOPE  grant  funds,  the 
match  requirements  under  this  section 
shall  not  apply. 

Section  415.  Applications  for 
implementation  grants. 

(a)  NOFA.  An  application  for  an 
implementation  grant  shall  be  submitted 
by  an  applicant  in  accordance  with  this 
notice  and  the  NOFA.  The  NOFA 
advises  potential  applicants  how  to 
obtain  an  application  package  and 
establishes  deadlines  and  other 
requirements  for  submission  of 
applications.  An  applicant  may  submit 
an  application  for  either  a  planning 
grant  or  an  implementation  grant,  but 
not  both,  for  any  one  eligible  property. 
The  NOFA  also  informs  each  applicant 
that  it  may  request  information  and 
guidance  from  HUD  about  program 
requirements  and  preparation  of  the 
application. 

fb)  Application  Contents.  Each 
application  shall  contain  the  information 
required  by  the  application  package, 
which  shall  include  at  least  the 
following  items. 

(1)  Request  for  HOPE  Implementation 
Grant  The  application  shall  contain  (i)  a 
summary  description  of  the  proposed 
homeownership  program;  (ii)  a 
description  of  die  personnel  necessary 
to  complete  the  activities;  and  (iii)  the 
amount  of  the  grant  requested  for  each 
activity.  The  amount  requested,  together 
with  any  non-Federal  contributions, 
shall  be  sufficient  to  carry  out  all 
proposed  activities. 

(Z)  Section  8  Application,  (i)  The 
application  shall  contain  an  application 
from  a  PHA/IHA  whose  jurisdiction 
includes  the  proposed  eligible  property 
for  assistance  under  section  8  of  the 
1937  Act,  specifying  the  period  during 
which  the  assistance  will  be  needed,  or 
a  statement  by  the  appUcant  that  no 
section  8  assistance  will  be  needed. 

(ii)  The  application  shall  specify 
whether  the  assistance  is  proposed  for 
nbnpurchasing  residents  for  use  in  the 
eligible  or  another  property,  or  both. 

(3)  Qualifications  and  Experience  of 
Applicant  (i)  The  appUcation  shall 
describe  the  applicant  and  contain  a 
statement  of  its  qualifications  and 
experience,  including  qualifications  and 
e}q)erience  in  providing  housing  for  low- 
income  families.  It  is  particularly 
important  for  an  applicant  that  has  not 
received  and  successfully  carried  out  a 
planning  grant  to  demonstrate  its 
capacity  to  carry  out  the  proposed 
homeowmership  program.  HUD 
encourages  two  or  more  entities  to 
submit  an  application  together.  For 


example,  an  application  submitted  by  a 
newly  established  RC  and  an 
experienced  nonprofit  organizaticm  may 
greatly  increase  the  likelihood  of  the 
success  of  the  proposed  homeownership 
program. 

(ii)  The  application  shall  specify 
which  entity  will  be  the  recipient  and 
execute  the  grant  agreement  and  include 
a  certification  that  the  entities  have 
entered  into  a  written  agreement  that 
delineates  their  respective  roles. 

(iii)  An  application  from  a  private 
nonprofit  organization  that  has  applied 
for  tax  exempt  status  under  section 
501(c)  of  the  internal  Revenue  Code  of 
1986  on  or  before  the  date  of  application 
may  be  considered  so  long  as  the 
organization  is  approved  before  the 
effective  date  of  the  grant  agreement. 

(4)  Description  of  Proposed 
Homeownership  Program.  The 
application  shall  describe  the  proposed 
homeownership  program,  demonstrating 
consistency  with  all  requirements 
specified  in  this  notice  and  the 
application  package  (see,  especially, 
section  405,  Eligible  Implementation 
Grant  Activities  and  Part  V.  Other 
Requirements).  The  application  shall 
specify  the  activities  to  be  carried  out 
their  estimated  costs,  and  a  reasonable  ' 
schedule  for  carrying  out  the  activities. 
See  section  715  for  requirements  for  the 
timely  transfer  of  ownership  interests  to 
eligible  families.  Where  no  resident 
entity  has  been  established  for  the 
property,  the  application  shall  propose 
establishment  of  such  an  entity  (such  as 
an  RMC,  RC,  or  cooperative  association) 
promptly  after  the  effective  date  of  the 
grant  agreement. 

(5)  Plan — (i)  Identifying  and  Selecting 
Families.  The  application  shall  contain  a 
plan  for  identifying  and  selecting  eligible 
families  to  participate  in  the 
homeownership  program.  The  plan 
shall— 

(A)  Establish  equitable  procedures  for 
selection  of  eligible  famihes.  Except  for 
Indian  tribes  and  IHAs  as  described  in 
section  505(a)(2),  the  plan  shall  also 
describe  activities  planned  to  carry  out 
the  applicant's  affirmative  fair  housing 
marketing  responsibilities  that  apply 
whenever  homeownership  opportunities 
are  made  available  to  other  than  current 
residents  of  the  property.  The  plan  shall 
describe  the  applicant's  affirmative  fair 
housing  marketing  strategy,  including 
specific  steps  to  inform  potential 
applicants  and  solicit  applications  bom 
eligible  families  in  the  housing  market 
area  who  are  least  likely  to  apply  for  the 
program  without  special  outreacL  The 
plan  shall  require  any  family  detmnined 
not  to  have  paid  the  appropriate  amount 
of  tenant  contribution  under  a  HUD 
housing  assistance  program  to  resolve 


any  deficiency  before  being  selected  for 
homeownership. 

(B)  Give  a  first  preference  to 
otherwise  qualified  current  residents 
and  a  second  preference  to  otherwise 
qualified  eligible  families  who  have 
completed  participation  in  an  economic 
self-sufficiency  program.  The  following 
self-sufficiency  programs  (and  any  other 
Federal,  State,  or  local  program 
proposed  by  the' appUcant  and  approved 
by  HUD  as  equivalent)  qualify:  Project 
Self-Sufficiency,  Operation  Bootstrap, 
Family  Self-Sufficiency  and  JOBS. 

(C)  Require  the  recipient  to  promptly 
notify  in  writing  any  rejected  applicant 
family  of  the  grounds  for  any  rejection, 
or  to  require  the  recipient  to  require 
another  appropriate  entity  to  do  so. 

(D)  Require  each  eligible  family 
selected  for  homeownership  to  certify  at 
the  time  it  acquires  an  ownership 
interest  in  the  unit  (or  enters  into  a  lease 
or  other  conditional  ownership 
agreement  providing  for  acquisition  of 
an  ownership  interest  by  the  family) 
that  it  intends  to  occupy  the  unit  as  its 
principal  residence. 

(E)  Require  each  eligible  family  to 
agree  to  occupy  the  property  as  its 
principal  residence  during  the  15-year 
period  from  the  date  it  acquires 
ownership  interest  in  the  unit  (or  enters 
into  a  lease  or  other  conditional 
ownership  agreement  providing  for 
acquisition  of  an  ownership  interest  by 
the  family),  unless  the  recipient 
deterpiines  that  family  is  required  to 
move  outside  the  market  area  due  to  a 
change  in  employment  or  an  emergency 
situation  or  the  family  sells  its 
ownership  interest. 

(F)  Require  any  eligible  family  that 
violates  the  agreement  made  under 
paragraph  (b)(5)(i)(E)  of  this  section  to 
pay  the  cunount  then  due  under  the 
promissory  note. 

(C)  Describe  the  composition  of  the 
residents  and  potiential  eligible  families, 
including  family  size  and  income,  and 
raciaL  ethnic,  and  gender 
characteristics,  as  required  by  HUD. 

(ii)  Providing  Relocation.  The 
application  shall  describe  the  proposed 
relocation  activities,  in  accordance  with 
the  requirements  of  section  735.  The 
plan  shall  specify  the  approximate 
number  of  families  and  individuals  who 
are  expected  to  choose  to  move  and  the 
number  who  will  be  temporarily 
relocated  during  rehabiUtation.  the 
estimated  costs,  the  source  of  funding, 
the  organization  that  will  carry  out  the 
relocation  if  different  than  the  applicant 
and  other  available  resources  (including. 
for  example,  section  8  assistance). 

(iii)  Managing  Sweat  Equity.  Where 
applicable,  the  application  shall  contain 
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a  plan  for  managing  the  provision  of 
sweat  equity  by  homebuyers  and 
homeowners,  including  a  description  of 
the  anticipated  scope  of  the  woric,> 
schedule  of  completion,  training  of 
homebuyers  and  homeowners  (and 
training  of  others  donating  labor  in 
connection  with  sweat  equity  activity), 
supervision  of  the  work  by  a  licensed 
general  contractor,  and  a  contingency 
plan  if  the  sweat  equity  is  not  fully 
provided  or  the  schedule  is  not  met. 

(iv)  Providing  Ongoing  Training  and 
Counseling.  The  application  shall 
contain  a  plan  for  providing  ongoing 
training  and  counseling  for  homebuyers 
and  homeowners.  i 

(6)  Eligible  Property,  (i)  The 
application  shall  include  a  description  of 
the  eligible  property,  including  the 
number  of  units  by  size  (square  footage), 
bedroom  count,  bathroom  count, 
preliminary  drawings  and  outline 
specifications  for  the  proposed 
rehabilitation,  unit  plans,  and  a  listing  of 
amenities  and  services.  The  application 
shall  also  describe  the  neighborhood 
and  include  a  map  showing  the  location 
of  the  property  and  the  racial  and  ethnic 
characteristics  of  the  neighborhood. 

(ii)  The  acquisition  or  rehabilitation  of 
an  eligible  property  shall  involve 
acquisition  and  rehabilitation  of  all  of 
the  units  in  the  property.  HUD  may 
permit  acquisition  or  rehabilitation  of 
less  than  the  whole  property  if  the 
applicant  demonstrates  to  HUD's 
satisfaction  that  the  acquisition  or 
rehabilitation  (or  both)  of  less  than  all  of 
the  property  is  feasible  and  will  not 
result  in  a  hardship  to  the  residents  of 
the  property  who  are  not  included  in  the 
homeownership  program. 

(iii)  The  application  shall  include 
evidence  that  the  applicant  has  control 
of  the  property.  Acceptable  evidence 
includes  a  copy  of  the  executed  contract 
of  sale,  option  agreement,  or  deed,  or 
other  proof  of  ownership.  In  the  case  of 
applications  for  property  owned  by  a 
Federal,  State,  or  local  government, 
acceptable  evidence  includes  a 
commitment  to  convey  the  property  and 
a  demonstration  that  any  official  action 
which  is  necessary  to  convey  the 
property  to  the  applicant  has  been 
taken,  or  will  be  taken,  before  the  date 
estimated  in  the  NOFA  for  notification 
xil  selection.  Options  or  other 
commitments  may  be  contingent  upon 
award  of  funding  under  the  program. 
Options  or  other  commitments  shall 
extend  for  at  least  a  12-month  period 
ftom  the  deadline  for  submission  of 
applications  specified  in  the  NOFA  (to 
provide  time  necessary  to  review  and 
select  applications  and  execute  grant 
agreements). 


(7)  Housing  Quality  Standards  Plan. 
The  application  shall  include  a  housing 
quality  standards  plan  describing  how 
the  applicant  will  ensure  that — 

(i)  The  unit  will  be  free  from  any 
defects  that  pose  a  danger  to  life,  health, 
or  safety  before  transfer  of  an 
ownership  interest  in  a  unit  to  an 
eligible  family  or  execution  of  a  lease 
with  an  option  to  purchase.  The 
recipient  shall  inspect,  or  ensure 
inspection  of,  each  unit  to  determine  it 
does  not  pose  an  imminent  threat  to  the 
life,  health,  or  safety  of  current  or  future 
residents  and  that  the  property  has 
passed  recent  fire  and  other  applicable 
safety  inspections  conducted  by 
appropriate  local  officials. 

(ii)  The  imit  will,  not  later  than  2  years 
after  the  transfer  to  an  eligible  family, 
meet  minimum  housing  standards.  The 
recipient  shall  inspect,  or  ensure 
inspection  of,  each  unit  to  determine  it 
meets  the  standards  applicable  to 
projects  refinanced  pursuant  to  section 
223(f)  of  the  National  Housing  Act. 

(8)  Economic  Development.  The 
application  may  contain  a  plan  for 
economic  development  activities  under 
the  program  and«hall  contain  such  a 
plan  if  the  applicant  requests  a 
homeownership  program  involving 
assistance  for  operating  expenses.  The 
application  shall  demonstrate  that  the 
proposed  economic  development 
activities  under  section  405(b)(13)  are 
directly  related  to  the  proposed 
homeownership  program,  and  describe 
how  these  activities  will  promote  the 
self-sufficiency  of  homebuyers, 
residents,  and  homeowners. 

(9)  Match  Requirements,  (i)  The 
application  shall  describe,  and  include 
conunitments  for,  the  resources  that  are 
expected  to  be  contributed  towards  the 
match  required  under  section  410,  and  of 
any  other  resources  that  are  expected  to 
be  made  available  in  support  of  the 
homeownership  program.  Acceptable 
evidence  that  the  contribution  will  be 
provided  shall  be  included.  For  example, 
if  20  years  of  tax  abatement  will  be 
counted  towards  the  match,  the  chief 
executive  officer  or  appropriate 
legislative  body  of  the  government 
should  submit  a  copy  of  the  law  or  other 
official  action  documenting  this 
commitment.  Cash  or  other  property 
contributions  shall  be  supported  by 
evidence  of  a  binding  commitment  by 
the  donor  to  donate  the  cash  or  other 
property,  subject  only  to  approval  of  the 
implementation  grant  and  any  other 
necessary  conditions  approved  by  HUD. 

(ii)  If  the  match  requirement  does  not 
apply  to  an  IHA  in  accordance  with 
section  410(d),  the  application  shall 
contain  a  certification  that  the  IHA  has 


not  received,  and  will  not  receive, 
amounts  under  title  I  of  the  Housing  and 
Community  Development  Act  of  1974  for 
the  fiscal  year  in  which  HUD  obligates 
HOPE  grant  funds. 

(10)  NondisplacemenU  Participation 
by  Residents.  The  application  shall 
contain  a  certification  by  the  applicant 
that  no  person  has  been  or  will  be 
displaced  fr'om  his  or  her  dwelling  as  a 
direct  result  of  a  homeownership 
program  under  this  notice.  This  does  not 
precluded  termination  of  tenancy  for 
violation  of  the  terms  of  occupancy  of  a 
unit.  Each  resident  of  an  eligible 
property  shall  be  given  an  opportunity 
to  become  a  homeowner  under  this 
program  if  the  resident  qualifies  as  an 
eligible  family  and  meets  other  program 
requirements. 

(11)  Financing,  (i)  The  application 
shall  identify  and  describe  the  financing 
proposed  for  any  (A)  rehabilitation  and 
(B)  acquisition  [1)  of  the  property,  where 
applicable,  by  the  applicant  or  other 
entity,  including  an  RC,  for  transfer  to 
eligible  families,  and  [2]  by  eligible 
families  of  ownership  interests  in  units 
in  the  eligible  property. 

(ii)  Financing  may  include  use  of  the 
implementation  grant  to  permit  transfer 
of  an  ownership  interest  in  a  unit  to  an 
eligible  family  for  less  than  fair  market 
value  or  with  assisted  financing;  sale  for 
cash;  or  other  sources  of  financing 
(subject  to  requirements  that  apply  to 
such  other  sources),  including 
conventional  mortgage  loans,  mortgage 
loans  insured  under  title  II  of  the 
National  Housing  Act,  and  mortgage 
loans  under  other  available  programs, 
such  as  VA.  FmHA,  and  RTC  seller- 
assisted  financing. 

(iii)  Financing  may  not  involve  use  of 
the  low  income  housing  tax  credit 
Financing  may  not  include  assumption 
of  a  mortgage  where  low-income  use 
restrictions  would  continue  to  apply. 

(iv)  If  the  applicant  proposes  that 
property  transferred  under  this  notice  be 
pledged  as  collateral  for  debt  or 
otherwise  encumbered,  the  application 
shall  contain  sufficient  information  for 
HUD  to  determine  that —  , 

(A)  The  encumbrance  will  not 
threaten  the  long-term  availability  of  the 
property  for  occupancy  by  low-income 
families,  where  the  program  provides  for 
such  long-term  availability. 

(B)  Neither  the  Federal  government 
nor  Uie  PHA/IHA  will  be  exposed  to 
undue  risks  related  to  action  that  may 
have  to  be  taken  pursuant  to  paragraph 
(b)(ll)(vi)  of  this  section  (opportiinity  to 
cure). 

fC)  Any  debt  obligation  can  be 
serviced  from  project  income,  including 
operating  assistance. 


UMI 
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(D)  The  proceedfl  of  the  encumbrance 
will  be  used  only  to  meet  the  housing 
quality  standards  (see  paragraph  (b)(7)) 
of  this  section  or  to  make  such 
'additional  capital  improvements  as 
HUD  determines  to  be  consistent  with 
the  purposes  of  the  HOPE  program. 

(v)  Recipients  and  homeowners 
continue  to  be  subject  to  paragraphs 
(b)(ll)(iv)  (A)-{D)  of  this  section  during 
the  term  of  the  grant  agreement. 

(vi)  The  proposed  Hnancing  shall 
require  that  any  lender  that  provides 
financing  in  connection  with  the 
program  shall  give  the  mA/IHA,  RMC. 
individual  owner,  or  other  appropriate 
entity  a  reasonable  opportunity  to  cure  a 
financial  default  before  foreclosing  on 
the  property,  or  taking  other  action  as  a 
result  of  the  default  (and  the  financing 
and  conveyance  doctunents  shall 
include  such  restrictions). 

(12)  AffordabHity—{i)  Initial 
Affordability.  (A)  The  application  shall 
demonstrate  that  the  monthly 
expenditure  for  principal,  interest,  taxes, 
and  insurance  by  an  eligible  family  that 
is  necessary  to  complete  the  sale  for  the 
initial  acquisition  of  a  unit  does  not 
exceed  30  percent  of  the  adjusted 
income  of  the  family,  determined  in 
accordance  with  24  CFR  part  813.  As 
required  by  the  statute,  closing  costs  are 
included  in  this  cap  to  the  extent  they 
are  included  in  the  costs  of  principal 
and  interest,  or  are  otherwise  required 
to  be  paid  by  the  homeowner  over  time 
after  acquisition.  It  does  not  make  sense 
to  count  closing  costs  paid  as  a  lump 
sum  at  closing  for  purposes  of 
computing  a  monthly  maximum  family 
expenditure.  In  setting  the  sales  price  for 
acquisition,  the  applicant  shall  take  into 
account  the  need  to  comply  with  this 
affordability  standard. 

(6)  Hie  items  subject  to  the 
limitations  in  paragraph  (b)(12)(iKA)  of 
this  section,  plus  estimated  utility  costs 
and  other  monthly  housing  costs  (such 
as  condominium  and  cooperative 
monthly  fees]  shall  be  at  least  25 
percent  but  not  more  than  35  percent  of 
the  adjusted  income  of  the  family, 
determined  in  accordance  with  24  CFR 
part  813.  The  appUcant  may  request 
HUD  to  approve  a  higher  percentage 
cap,  where  the  application  demonstrates 
that  a  higher  cap  dian  35  percent  is 
necessary  to  make  the  project  feasible 
and  that  the  families  will  be  able  to 
afford  the  higher  monthly  cost 

(C)  In  the  case  of  cooperative  or 
condominium  ownership,  if  the  monthly 
charge  to  the  homeowner  includes 
amounts  for  principal,  interest,  taxes, 
insurance,  or  utilities,  the  portion  of  the 
charge  covering  these  amounts  shall  be 
considered  for  purposes  of  making  the 


a^ordability  detenninations  under 
paragraph  (b)(12)  of  this  section. 

(ii)  Continued  Affordability.  The 
application  shall  contain  a  feasible  plan 
for  ensuring  continued  affordability  by 
residents,  homebuyers,  and  homeowners 
in  the  eligible  property.  The  plan  shall 
be  based  on  a  "proforma"  prepared  in 
accordance  with  paragraph  (b)(12](iii]  of 
this  section.  The  plan  shall  avoid  using 
financing,  such  as  a  mortgage  that  is  not 
fully  amortizing  (such  as  a  "balloon" 
mortgage)  or  that  involves  negative 
amortization,  that  would  impair  the 
continued  affordability  of  the  property 
for  eligible  families. 

(iii)  Proforma.  The  plan  shall  include  a 
"proforma"  that  sets  forth  estimated 
project  costs  and  income  over  a  20-year 
period  from  the  date  the  applicant  or 
other  entity  acquires  the  property  for 
transfer  to  eligible  families  (or  from  the 
effective  date  of  the  implementation 
grant  agreement  where  the  applicant  or 
other  entity  already  owns  the  property). 
The  proforma  shall  be  prepared  in 
accordance  with  the  following 
requirements  and  guidelines. 

(A)  The  proforma  shall  demonstrate 
that  the  requirements  of  paragraph 
(b)(12](i)  of  this  section  are  met  and  that 
for  the  20-year  period,  on  an  aggregate 
basis,  eligible  families  shall  not  be 
required  to  pay  more  thcui  the  amounts 
provided  in  paragraph  (b)(12}(i}  (A)  and 
(B)  of  this  section. 

(B)  The  proforma  shall  include  an 
estimate  of  the  income  expected,  by 
each  unit  size,  for  the  20-year  period, 
including  any  homeownership 
pajmients.  carrying  charges,  homeowner 
association  payments,  and  HOPE  grant 
funds  for  operating  assistance  (including 
funding  of  reserves)  and  for  replacement 
reserves. 

(C)  The  aggregate  income  estimated 
for  the  property  shall  equal  or  exceed 
the  aggregate  costs  of  operating  and 
maintaining  the  property,  including  any 
debt  service,  property  management 
costs,  insurance  costs,  taxes,  funding  of 
operating  or  replacement  reserves,  and 
any  other  anticipated  costs. 

(D)  Reasonable  assumptions  shall  be 
used  as  to  all  material  factors  having  an 
impact  on  the  estimates  contained  in  the 
proforma,  including  projected  vacancy 
rates,  collection  rates,  income  of 
homebuyera,  homeowners,  and  other 
residents;  changes  in  such  incomes; 
changes  in  utilities  costs;  and  income 
earned  on  operating  and  replacement 
reserves.  The  applicant  shdl  justify  all 
assumptions  used  to  prepare  the 
proforma.  The  applicant  shall  estimate 
increases  in  income  and  operating  costs 
in  accordance  with  guidelines  provided 
by  HUD  in  the  application  package. 


(E)  The  proposed  use  of  an  operating 
reserve  funded  from  the  HOPE  grant 
shall  comply  with  the  requirements  of 
section  405(b)(9]. 

(F)  The  proforma  shall  demonstrate 
that  the  aggregate  income  for  the 
property  (including  amounts  provided 
by  HUD  for  operating  assistance  or 
replacement  reserves)  exceeds 
aggregate  expenses  and  demonstrates  a 
positive  trend  in  the  difference  between 
income  and  expenses  during  the  20-year 
period. 

(iv)  Replacement  Reserves.  The 
appUcation  shall  demonstrate  that -the 
amount  proposed  for  replacement 
reserves  is  adequate,  taking  into  account 
(A)  the  estimates  covered  by  the 
profonna,  (B)  the  size  of  the  grant  and 
the  amount  of  matching  contributions, 
(C)  the  condition  and  age  of  the  property 
and  each  of  its  major  systems  and 
components  (including  at  least  the 
heating,  plumbing  and  electrical  systems 
and  the  roof,  foundation,  windows, 
exterior  walls,  and  common  areas 
(including  need  to  repaint}],  and  (D) 
other  possible  replacement  needs.  The 
amount  of  the  reserve  shall  be  $1,000  per 
unit  or  sudi  higher  amount  proposed  by 
the  applicant  and  approved  by  HUD. 

(13)  Sales  Price  to  Applicant  or  Other 
Entity,  llie  appUcation  shall  specify  the 
proposed  sales  price,  the  basis  for  the 
price  determination,  and  terms  of  the 
proposed  sale  to  the  entity,  if  any,  that 
will  purchase  the  property  for  resale  to 
eligible  families. 

(14)  Sales  Prices  and  Terms  of  Sale  to 
Eligible  Families;  Form  of  Ownership. 
(i)  The  application  shall  include  an 
estimate  of  the  sales  prices  and  terms  of 
sale  to  eligible  families.  The  application 
shall  also  specify  the  type  or  types  of 
homeownership  to  t>e  used,  including 
cooperative  ownership  (including 
limited  equity  cooperative  ownership), 
fee  simple  ownership  (including 
condominium  ownership),  or  another 
form  of  ownership  proposed  and 
justified  by  the  applicant  and  approved 
by  HUD.  The  application  shall  contain  a 
certification  that  the  proposed  type  of 
homeownership  is  consistent  with  any 
applicable  State  and  local  or  tribal  law. 
For  example  if  the  applicant  is  a 
cooperative  that  proposes  to  own  the 
property,  it  must  have  the  legal  ability  to 
own  the  particular  property. 

(ii)  The  proposed  program  shall 
require  each  eligible  family  to  make  a 
down  payment  towards  the  cost  of 
acquisition  at  closing. 

(iii)  An  applicant  may  permit  a  family 
to  meet  its  down  payment  obligation 
through  "sweat  equity." 
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(iv]  See  section  110(e]  for  provisions 
governing  the  use  of  single  family  FHA 
mortgage  insurance. 

(15)  Resale  Restrictions.  If  Any.  The 
application  shall  contain  any  proposed 
restrictions  on  the  resale  of  units  by 
initial  or  subsequent  homeowners  under 
the  homeownership  program  (see 
section  720(a)(l)(ii)).  The  required 
restrictions  set  forth  in  section  720  need 
not  be  restated. 

(16)  Management  Entity.  The 
application  shall  identify  and  describe 
the  entity  that  will  operate  and  manage 
the  property,  and  contain  t^  copy  of  the 
proposed  contract.  | 

(17)  CHAS  Certification,  [i]  The 
application  shall  contain  a  certification 
by  the  public  official,  or  his  or  her 
authorized  representative,  who  submits 
the  CHAS  that  the  proposed  activities 
are  consistent  with  the  approved  CHAS 
of  the  Sta  e  or  unit  of  general  local 
government  within  which  the  eligible 
property  is  located. 

(ii)  Paragraph  (b)(17)(i)  of  this  section 
shall  not  apply  to  an  application 
submitted  by  an  Indian  tribe  or  IHA. 
Indian  tribes  and  IHAs  are  not  included 
in  the  definition  of  a  "jurisdiction,"  the 
entity  charged  with  submitting  a  CHAS. 
HUD  has  concluded  that  Indian  tribes 
and  IHAs  need  not  submit  a  CHAS  and 
need  not  submit  a  certification  of 
consistency  with  a  housing  strategy. 

(18)  Equal  Opportunity  Certifications. 
(i)  The  apphcation  shall  contain — 

(A)  A  certification  that  the  applicant 
will  comply  with  the  requirements  of  the 
Fair  Housing  Act,  tiUe  VI  of  the  Civil 
Rights  Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973;  and  the  Age 
Discrimination  Act  of  1975,  and  will 
affirmatively  further  fair  housing;  or 

(B)  In  the  case  of  an  application  from 
an  Indian  tribe  or  IHA,  under  the 
circumstances  described  in  section 
505(a)(2)  of  this  notice,  a  certification 
that  the  applicant  will  comply  with  the 
Indian  Civil  Rights  Act  (25  U.S.C.  1301  et 
seq.],  section  504  of  the  Rehabilitation 
Act  of  1973,  and  the  Age  Discrimination 
Act  of  1975. 

(ii)  The  application  shall  contain  a 
statement  from  the  applicant  (A) 
whether  or  not  a  desegregation  order, 
agreement,  or  plan  that  applies  to  the 
applicant  is  in  effect  or  known  to  the 
applicant  to  be  under  consideration:  (B) 
that  the  applicant  is  not  in  violation  of 
any  existing  desegregation  order, 
compliance  agreement,  or  voluntary 
agreement,  or  a  statement  describing  the 
circumstances  of  the  violation;  and  (C) 
describing  any  potential  impact  the 
proposed  homeownership  program  may 
have  on  implementing  any  existing  or 
pending  order,  agreement,  or  plan. 


(19)  Resident  Interest.  Where  the 
applicant  (or  one  of  the  applicants)  is 
not  an  RMC  or  RC,  the  apphcation  shall 
contain  a  certification  from  the  resident 
organization,  if  any,  that  it  is  interested 
in  a  homeownership  program  and  that 
the  applicant  is  submitting  the 
application  on  behalf  of  the  resident 
organization.  Where  there  is  more  than 
one  resident  organization,  the 
application  shall  so  indicate  and  state 
the  results  of  a  vote  by  the  residents, 
conducted  by  a  disinterested  third  party, 
designating  one  resident  organization 
for  this  purpose.  In  all  cases,  the 
application  shall  also  contain  a  sun/ey 
conducted  by  the  applicant  of  resident 
interest  in  homeownership  and 
marketability  of  the  units,  which  shall 
be  conducted  in  accordance  with 
procedures  set  forth  in  the  application 
package. 

(20)  Plan  for  Use  of  Certain  .Program 
Income.  The  application  shall  contain  a 
plan  for  use  of  proceeds  from  sales  to  * 
eligible  families  and  amounts  families 
may  not  retain  upon  resale.  The  plan 
shall  provide  for  uncommitted  program 
income  to  be  spent  before  additional 
grant  amounts  are  drawn  down  by  the 
recipient. 

(21)  Nonduplication  of  Funding.  The 
application  shall  contain  a  certification 
that  the  applicant  has  not  and  will  not 
receive  assistance  from  the  Federal 
government,  a  State,  or  a  unit  of  general 
local  government,  or  any  agency  or 
instrumentality  thereof,  for  activities  for 
which  funding  is  requested  in  the 
application. 

(22)  Disclosures  Required  by  the 
Reform  Act. 

Section  102(b)  of  the  HUD  Reform  Act. 
Public  Law  101-235  (December  15, 1989) 
requires  disclosure  of  other  information 
concerning  other  government  assistance 
to  be  made  available  with  respect  to  the 
program  and  parties  with  a  pecuniary 
interest  in  the  homeownership  program, 
and  submission  of  a  report  on  expected 
sources  and  uses  of  funds  to  be  made 
available  for  the  program.  Each 
application  shall  include  the  information 
required  by  24  CFR  part  12,  subpart  C, 
the  regulation  that  implements  section 
102  of  the  Reform  Act.  An  implementing 
notice  for  24  CFR  part  12,  subpart  C,  is 
being  published  in  the  Federal  Register. 
Applicants  shall  use  the  form  and 
guidance  contained  in  that  notice  to 
make  the  required  disclosures. 

(c)  Screening  by  HUD.  (1)  HUD  shall 
screen  each  application  submitted  on  or 
before  the  deadline  for  submission  set 
forth  in  the  NOFA  to  determine  whether 
it  is  complete,  is  internally  consistent, 
and  contains  correct  computations. 
Where  HUD  determines  an  application 
is  deficient  in  one  or  more  of  these 


areas,  it  shall  notify  the  applicant  in 
writing  and  give  it  an  opportunity  to 
correct  the  deficiencies  in  its 
application.  However,  the  applicant  may 
not  substantially  revise  the  application, 
such  as  by  substituting  another  eligible 
property  or  applicant  or  changing  other 
fundamental  features  of  the 
homeownership  program,  because  that 
would  not  be  fair  to  other  applicants. 
The  notification  shall  require  applicants 
to  submit  additional  or  correct  material 
so  it  is  received  in  the  appropriate  HUD 
office  no  later  than  close-of-business  on 
the  14th  calendar  day  after  the  date  of 
the  notification  to  the  applicant  giving  it 
an  opportunity  to  modify  its  application. 
HUD  may  not  extend  this  deadline  for 
actual  receipt  of  the  material  for  any 
reason.  HUD  shall  not  consider  further 
any  applications  that  do  not  meet  one  of 
the  tests  in  the  first  sentence  of 
paragraph  (c)(1)  of  this  Section,  after  the 
opportunity,  if  any,  to  submit  additional 
or  corrected  material. 

(2)  The  purpose  of  this  procedure  is  to 
increase  the  number  of  approvable 
applications  so  viable  homeownership 
opportunities  may  be  developed  at  the 
earliest  possible  time,  while  giving  each 
applicant  an  equal  opportunity  to 
receive  HUD  assistance  and  correct 
deficiencies.  HUD  anticipates  that  many 
applicants  will  be  relatively  new  and 
may  need  this  additional  opportunity  to 
perfect  their  applications. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0451) 

Section  420.  Threshold  review. 

HUD  shall  review  each  application 
that  qualifies  for  additional 
consideration  under  the  screening 
procedures  in  Section  415(c).  HUD  shall 
not  consider  further  any  applicati&n  that 
fails  to  meet  one  or  more  of  the 
following  additional  threshold  criteria — 

(a)  The  application  shall  demonstrate 
that  the  affordability  standards  in 
Section  415(b)(12)(i)  can  be  met  and  the 
plan  for  continued  affordability  in 
Section  415(b)(12)(ii)4S  feasible.  HUD 
shall  take  into  account  the  proposed 
cost  of  operating  the  property  after 
eligible  families  become  homeowners; 
the  adequacy  of  counseling  and  training 
of  homebuyers,  residents,  and 
homeowners;  and  the  extent  to  which 
the  proposed  self-sufficiency  activities 
assure  continued  affordability  by 
homeowners. 

(b)(1)  The  proposed  program  may  not 
result  in  appreciably  reducing  in  the 
locality  the  number  of  affordable 
multifamily  rental  housing  units  that 
would  be  available  to  residents 
currently  residing  in  the  property  or  to 
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families  who  would  be  eligible  to  reside 
in  the  property. 

(2)  HUD  shall  determine  whether  the 
application  complies  with  this  criterion, 
based  on  a  determination  that  no  more 
than  5  percent  of  the  affordable 
multifamily  rental  housing  units  in  the 
locality  would  be  converted  to 
homeownership.  If  the  proposed  eligible 
property  is  in  a  market  area  that 
contains  such  a  small  number  of 
affordable  rental  housing  units  that  the 
applicant  believes  the  number  of  luiits  in 
the  eligible  property  may  exceed  the  5 
percent  threshold,  the  applicant  shall 
submit  whatever  documentation  it 
believes  appropriate  to  assist  HUD  in 
making  this  determination. 

(c)  The  applicant's  certiBcation  of 
compliance  with  equal  opportunity  and 
related  requirements  and  the  statement 
concerning  desegregation  orders, 
compliance  agreements,  and  voluntary 
agreements  are  consistent  with  facts 
known  to  HUD,  and  the  performance  of 
the  apphcant  is  satisfactory  or  any 
problems  are  being  satisfactorily 
resolved. 

(d)  The  application  shall  be  submitted 
by  an  eligible  applicant  for  eligible 
property. 

(e)  The  proposed  program  provides 
that  at  least  66  percent  of  the  units  will 
be  acquired  by  eligible  fainilies  (or  such 
higher  percentage  as  may  be  required 
under  State,  local,  or  tribal  law 
governing  cooperative  associations  or 
other  form  of  homeownership  used 
under  the  prog;:am].  In  addition,  the 
proposed  program  provides  that  at  least 
80  percent  of  units  acquired  for 
homeownership  will  be  acquired  by 
low-income  families  (or  such  higher 
percentage  as  may  be  required  under 
such  State,  local,  or  tribal  law),  and  that 
no  units  will  be  acquired  by  families 
with  incomes  above  95  percent  of  the 
area  median. 

(f)  Where  the  vacancy  rate  for  the 
eligible  property  is  less  than  50  percent, 
at  least  50  percent  of  the  residents  are 
interested  in  becoming  homeowners. 

(g)  The  proposed  costs  of  eligible 
activities  are  within  applicable  cost 
limitations. 

(h]  An  assessment  of  the  proposed 
eligible  property,  based  on  the  criterion 
for  rating  the  suitability  of  property, 
indicates  that  the  property  is  suitable. 

(i]  The  application  meets  all  other 
program  requirements. 

Section  425.  Rating,  ranking,  and 
selection  of  applications. 

[ay Rating.  HUD  shall  review  each 
application  that  it  determines  to  meet 
the  threshold  requirements  and  assign  it 
points  in  accordance  with  the  following 
selection  criteria — 


(1)  Capability,  The  qualifications  or 
potential  capabilities  of  the  applicant  for 
developing  a  successful  and  affordable 
homeownership  program.  HUD  shall 
assign  points  liased  on  the  past 
experience  of  the  applicant,  or  an 
explanation  of  how  such  capability  will 
be  obtained,  in  the  following 
categories — 

(i)  Developing  or  managing 
multifamily  housing,  or  both — 5  points. 

(ii)  Providing  multifamily 
homeownership  programs  (for  example, 
conversion  of  rental  property  to 
cooperative  or  condominium  low- 
income  homeownership,  or  developing 
fmancing  programs  for  low-income 
homeownership) — 5  points. 

(iii)  Organizing,  developing,  and 
training  effective  low-income 
neighborhood  or  low-income  resident 
groups,  or  both — 5  points. 

Maximum  points  for  this  criterion  (1): 
15  points. 

(2)  Quality  of  the  Program.  In 
assigning  points  for  this  criterion,  HUD 
shall  consider  evidence  in  the 
application  demonstrating — 

(i)  The  overall  soundness  and 
comprehensiveness  of  the 
homeownership  program — ^15  points. 

(ii)  The  extent  to  which  proposed 
economic  development  activities  will 
result  in  continued  affordability  of  the 
property  after  assistance  for  operating 
expenses  is  no  longer  available — ^10 
points. 

If  no  assistance  for  operating 
assistance  is  being  requested  and  if  the 
application  demonstrates  that  no 
economic  development  assistance  is 
needed,  no  points  shall  be  assigned 
under  subcriterion  (ii),  and  the  points  for 
subcriterion  (i)  shall  be  25. 

Maximum  points  for  this  criterion  (2): 
25  points 

(3)  Local  Support.  The  extent  of 
cooperation  or  support,  or  both,  from  the 
unit  of  general  local  government, 
neighborhood  organizations,  and  - 
providers  of  services  and  resources 
appropriate  to  assist  eligible  families  to 
achieve  economic  independence.  In 
assigning  points  for  this  criterion,  HUD 
shall  consider — 

(i)  Evidence  of  support  for  the 
homeownership  program,  demonstrated 
through  letters,  resolutions,  or  other 
expressions  of  support  from  State  or 
local  governments,  PHAs/IHAs,  and 
community,  civic,  religious,  or  other 
entities — 5  points;  and 

(ii)  Evidence  from  entities  other  than 
the  applicant  that  funds,  services,  or 
other  resources  will  be  made  available 
in  support  of  the  homeownership 
program,  demonstrated  through  letters, 
resolutions,  or  other  expressions  of 


support  bom  providers  of  services  and 
other  resources. — 5  points. 

The  highest  number  of  points  shall  be 
assigned  based  on  the  quality,  expected 
duration,  and  size  of  support  to  the 
homeownership  program. 

Maximum  points  for  this  criterion  (3): 
10  points. 

(4)  Resident  and  Homebuyer  Interest. 
The  extent  of  resident  and  homebuyer 
interest  in  the  development  of  a 
homeownership  program  for  the  eligible 
property.  HUD  shall  assign  points  based 
on  the  percentage  of  current  and 
potential  residents  interested  in 
participating  in  the  proposed 
homeownership  program,  based  on  a 
survey  conducted  by  the  applicant  and 
submitted  to  HUD  as  part  of  the 
application.  Only  occupied  units  in  the 
property  shall  be  used  to  calculate  the 
percentage  of  residents  interested. 

(i)(A)  If  75  percent  or  more  of  the 
residents  are  interested:  5  points:  or 

(B)  If  50-74.99  percent  of  the  residents 
are  interested:  3  points;  and 

(ii)(A)  If  75  percent  or  more  of  the 
units  occupied  by  nonpurchasers  are 
occupied  by  residents  willing  to  move 
and  the  application  demonstrates  that 
all  the  units  in  the  property  are 
marketable:  5  points; 

(B)  If  50-74.99  percent  of  the  units 
occupied  by  nonpurchasers  are  occupied 
by  residents  willing  to  move  and  the 
application  demonstrates  that  all  the 
units  in  the  property  are  marketable:  3 
points;  or 

(C)  If  less  than  50  percent  of  the  units 
occupied  by  nonpurchasers  are  occupied 
by  residents  willing  to  move:  0  pointr. 

If  the  vacancy  rate  for  the  property  is 
50  percent  or  more,  the  points  for 
categories  (ii)  (A)  and  (B)  shall  be 
doubled  and  no  points  shall  be  assigned 
for  categories  (i)  (A)  and  (B). 

Maximum  points  for  this  criterion  (4): 
10  points 

(5)  Suitability  of  the  Property.  The 
suitability  of  the  eligible  property  for 
homeownership  shall  be  determined 
based  on — 

(i)  Proximity  or  accessibility  of  the 
property  to  places  of  employment, 
shopping,  schools,  medical  facilities, 
transportation,  places  of  worship, 
recreational  facilities,  and  other 
necessary  services  for  the  families  under 
the  program— 4  points; 

(ii)  Whether  the  surrounding 
neighborhood  is  free  from  conditions 
which  are  seriously  detrimental  to  the 
quality  of  life;  substandard  dwellings  or 
other  undesirable  elements  must  not 
predominate,  unless  the  undesirable 
conditions  affecting  the  property  are 
being  actively  mitigated — 12  points;  and 
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(iii)  Whether  the  structure  type  and 
bedroom  configuration  are  (or  will  be 
after  any  proposed  rehabilitation) 
appropriate  for  the  proposed 
homeownership  program— 4  points. 

The  purpose  of  this  criterion  is  to 
assure  that  property  in  neighborhoods 
completely  unsuitable  for 
homeownership  are  not  selected.  The 
review  will  be  made  in  the  context  of 
where  the  eligible  properties  are 
typically  located. 

Maximum  points  for  this  criterion  (5): 
20  points. 

(6)  MBE/WBE  Goals,  (i)  The  extent  to 
which  the  applicant  demonstrates  a  firm 
commitment  to  promoting  the  use  of 
minority  business  enterprises  and 
women-owned  businesses,  especially 
resident-owned  businesses.  For 
example,  the  applicant  has  used  such 
businesses  in  the  past,  has  set  forth 
specific  affirmative  steps  it  will  take  to 
ensure  that  such  businesses  have  an 
equal  opportiinity  to  obtain  and  compete 
for  contracts,  or  both.  These  steps  may 
include  the  steps  outlined  at  24  CFR 
85.36(e)  and  570.506(g)(6),  but  may  not 
include  awarding  contracts  solely  or  in 
part  on  the  basis  of  race  or  gender.  See 
Section  505(d)  for.  the  legal  basis  for  this 
criterion. 

(ii)  In  the  case  of  applications 
submitted  by  Indian  tribes  or  IHAs,  the 
requirements  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  25  U.S.C.  450e(b),  apply. 
Accordingly,  for  such  applicants,  points 
for  this  factor  shall  be  assigned  based 
on  the  extent  to  which  the  applicant 
demonstrates  a  firm  commitment  to 
promoting  the  use  of  minority  business 
enterprises  and  women-owned 
businesses,  to  the  maximum  extent 
consistent  with,  but  not  in  derogation  of, 
the  Indian  Self-Determination  and 
Education  Assistance  Act. 

Maximum  points  for  this  criterion  (6) 
(i)  or  (ii),  as  applicable:  5  points. 

(7)  Feasibility  and  Efficiency — (i) 
Feasibility.  The  extent  of  readiness  of 
the  applicant  to  proceed  with 
rehabilitation  and  the  homeownership 
program,  based  on  the  level  of 
completeness  of  the  architectiu-al 
exhibits  and  the  cost  estimates  of  the 
proposed  rehabilitation.  Applicants 
submitting  fmal  working  drawings  and 
specifications  that  are  sufficient  to 
permit  the  applicant  to  obtain  bids  for 
the  work  will  receive  maximum  points. 

Maximum  points  for  this  subcriterion: 
10  points. 

(ii)  Efficiency.  The  efficiency  of  the 
applicant's  use  of  HOPE  grant  funds, 
based  on  such  factors  as— 

(A)  The  amount  of  the  HOPE  grant  per 
unit,  adjusted  for  high-cost  areas; 


(B)  The  availability  of  contributions 
beyond  those  required  by  the  match, 
and  the  availability  of  the  contributions 
proposed  in  cash  and  for  relatively 
firmer  commitments  of  cash  and  other 
contributions. 

Maximum  points  for  this  subcriterion 
(ii):  5  points. 

Maximum  points  for  this  criterion  (7): 
15  points. 

(8)  Extent  of  Low-Income 
Homeownership.  HUD  shall  deduct 
points  for  an  application  that  proposes 
relatively  fewer  low-income  purchasers, 
as  follows: — 

(i)  An  application  shall  have  15  points 
deducted  from  its  score  if  80.01-90 
percent  of  the  units  will  be  purchased  by 
low-income  families. 

(ii)  An  application  shall  have  10 
points  deducted  from  its  score  if  90.01- 
99.99  percent  of  the  units  will  be 
purchased  by  low-income  families. 

(iii)  An  application  shall  have  no 
points  deducted  from  its  score  if  100 
percent  of  the  units  will  be  purchased  by 
low-income  families. 

Total  points — 100  points. 

(b)  Environmental  Review.  (1)  HUD 
shall  conduct  an  environmental  review 
of  the  implementation  grant 
apphcations. 

(2)  In  conducting  the  environmental 
review,  HUD  shall  assess  the 
environmental  effects  of  each 
implementation  grant  application  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321)  and  HUD's 
implementing  regulations  at  24  CFR  part 
50.  Any  application  that  requires  an 
environmental  impact  statement 
(generally,  those  that  HUD  determines 
would  have  a  significant  impact  on  the 
human  environment,  in  accordance  with 
the  environmental  assessment 
procedures  at  24  CFR  part  50,  subpart  F.) 
shall  not  be  eligible  for  funding. 

(3)  As  a  result  of  the  environmental 
review,  HUD  may  find  that  it  cannot 
approve  an  application  unless  adequate 
measures  to  mitigate  environmental 
impacts  are  taken.  (See,  for  example,  24 
CFR  part  51.)  Accordingly,  HUD  may 
adjust  the  rating  scores  of  such 
applications,  based  on  the  anticipated 
time  delays  or  excessive  costs  in 
adopting  appropriate  impact  mitigation. 
For  example,  the  feasibility  of  the 
program  or  the  availability  of  an  eligible 
property  may  be  harmed  by  any 
significant  delay. 

(4)  The  environmental  review  often 
will  reveal  information  not  contained  in 
the  application  that  may  have  relevance 
to  the  selection  process.  HUD  shall 
make  further  adjustments  to  the  ratings, 
where  appropriate,  based  on  the 


information  revealed  during  the 
environmental  review. 

(c)  Ranking  and  Selection  to  Assure 
National  Geographic  Diversity.  (1)  After 
assigning  points  to  each  application 
under  paragraph  (a)  of  this  section,  HUD 
shall  rank  the  implementation  grant 
applications  rated  under  paragraph  (a) 
of  this  section,  HUD  shall  examine  the 
ranking  and,  where  it  determines  that 
applications  falling  below  a  certain 
point  total  are  not  suitable  or  not 
feasible  for  homeownership  under  the 
program,  it  may  establish  a  minimum 
number  of  points  for  an  application  to 
be  selected.  HUD  shall  then  select  the 
highest  ranking  application  from  each  of 
the  10  HUD  Regions. 

(2)  HUD  shall  then  select  the  highest 
ranking  remaining  applications,  without 
regard  to  their  location. 

(3)  If  two  or  more  applications  have 
the  same  number  of  points,  the 
application  with  the  most  points  for 
feasibility  and  efficiency  shall  be 
selected.  If  there  is  still  a  tie,  the 
application  with  the  most  points  for 
suitability  of  property  shall  be  selected. 

(4)  When  the  amount  remaining  after 
funding  as  many  of  the  highest  ranking 
applications  as  possible  is  insufficient 
for  the  next  highest  ranking  application, 
HUD  may  determine  whether  funding  a 
lower  grant  amount  is  feasible. 
Alternatively,  HUD  may  skip  to  the  next 
highest  ranking  application  or 
applications  that  can  be  funded  with  the 
remaining  amount. 

(5)  Procedural  errors  discovered  after 
initial  ratings  but  before  notification  of 
applicants  shall  be  corrected  and 
rankings  revised.  Procedural  errors 
discovered  after  notification  of 
approved  applicants  which,  if  corrected, 
would  result  in  approval  of  an 
application  which  was  not  approved 
will  be  corrected  by  funding  the 
application  from  any  unused  amounts  or 
"off  the  top"  from  amounts  available  for 
implementation  grants  in  the  next 
funding  round. 

(d)  Reduction  in  Requested  Grant 
Amounts.  HUD  shall  approve  an 
implementation  grant  application  for  an 
amount  lower  than  the  amount 
requested  or  adjust  line  items  in  the 
proposed  budget  within  the  amount 
requested  (or  both)  if  it  determines  the 
amount  requested  for  one  or  more 
eligible  activities  is  unreasonable  or 
unnecessary  or  does  not  otherwise  meet 
applicable  cost  limitations  established 
for  the  program. 

(e)  Notification  of  Approval  or 
Disapproval — (1)  Notification  of 
Applicants.  After  completion  of  the 
ranking  and  selection  of  applications, 
but  no  later  than  six  months  after  the 
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date  of  submission  of  the  application. 
HUD  shall  notify  the  selected  applicants 
and  the  applicants  that  have  not  been 
selected,  in  writing.  The  amount  of  the 
required  match  may  be  adjusted  when 
HUD  approves  an  application,  to  reflect 
the  approved  grant  amount. 

(2)  Conditional  Approval  of  Section  8 
Applications.  HUD  may  approve  the 
HOPE  implementation  grant  application 
with  a  statement  that  the  application  for 
the  section  8  certificate  or  housing 
voucher  assistance  (or  both)  is 
conditionally  approved,  subject  to  the 
availability  of  appropriations  in 
subsequent  fiscal  years.  This  will  permit 
HUD  to  use  section  8  authority  for  other 
purposes  until  it  is  needed  for  the  HOPE 
2  program  for  nonpurchasing  residents. 

(f)  Use  of  Remaining  Amounts  to  Fund 
HOPE  2  Planning  Grants.  Any  amounts 
available  to  fund  implementation  grants 
that  are  not  needed  because  there  are 
insufficient  approvable  applications 
shall  be  used  to  fund  the  highest  ranked, 
unfunded  planning  grant  applications. 

(g)  Insufficient  Approvable 
Applications.  If  funds  remain  after  HUD 
approves  all  approvable  applications, 
including  planning  grant  applications,  as 
provided  in  this  notice.  HUD  may 
publish  a  NOFA  inviting  applications  for 
planning  or  implementation  grants,  or 
both,  in  accordance  with  this  notice,  or 
invite  applicants  who  submitted 
applications  that  could  not  be  funded  to 
submit  amended  planning  grant  or 
implementation  grant  applications  in 
accordance  with  this  notice  within  a 
deadline  specified  in  the  invitation. 

V.  Other  Requirements 

Section  501.  Flood  insurance  and 
Coastal  Barriers  Resources  Act 

(a)  Flood  Insurance.  Pursuant  to  the 
Flood  Disaster  Protection  Act  of  1973  (42 
U.S.C.  4001-4128)  HUD  will  not  approve 
applications  for  implementation  grants 
providing  financial  assistance  for 
acquisition  or  rehabilitation  of 
properties  locuted  in  an  area  identified 
by  the  Federal  Emergency  Management 
Agency  (FFMA)  as  having  special  flood 
hazards,  unless — 

(1)  The  lommunity  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  program  (see 
44  CFR  parts  59  through  79).  or  less  than 
one  year  has  passed  since  FEMA 
notification  regarding  such  hazards;  and 

(2)  Flood  insurance  is  obtained  as  a 
condition  of  approval  of  the  application. 

(b)  Coastal  Barriers  Resources  Act. 
Pursuant  to  the  Coastal  Barriers 
Resources  Act  (16  U.S.C.  3601).  HUD 
will  not  approve  applications  for 
planning  or  implementation  grants  for 


properties  m  the  Coastal  Barriers 
Resources  System. 

Section  505.  Nondiscrimination  and 
equal  opportunity. 

(a)  Fair  Housing  Requirements.  (1) 
The  requirements  of  the  Fair  Housing 
Act  (42  U.S.C,  3601-19)  and 
implementing  regulations  at  24  CFR  part 
100,  part  109,  and  part  110;  Executive 
Order  11063,  as  amended  by  Executive 
Order  12259  (3  CFR,  1958-1963  Comp.,  p. 
652  and  3  CFR.  1980  Comp.,  p.  307) 
(Equal  Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107;  and  title  VI  of  the  Civil  Rights  Axt 
of  1964  (42  U.S.C.  2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1  shall 
apply. 

(2)  The  Indian  Civil  Rights  Act  (25 
U.S.C.  1301  et  seq.)  applies  to  tribes 
when  they  exfercise  their  powers  of  self- 
government.  Thus,  it  is  applicable  in  all 
cases  when  an  IHA  has  been 
established  by  exercise  of  such  powers. 
In  the  case  of  an  IHA  established 
pursuant  to  State  law.  the  applicability 
of  the  Indian  Civil  Rights  Act  shall  be 
determined  on  a  case-by-case  basis. 
Developments  subject  to  the  Indian  Civil 
Rights  Act  shall  be  developed  and 
operated  in  compliance  with  its 
provisions  and  all  implementing  HUD 
requirements,  instead  of  title  VI  and  the 
Fair  Housing  Act  and  their  implementing 
regulations. 

(b)  Discrimination  on  the  Basis  of  Age 
or  Handicap.  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8  shall  apply. 

(c)  Employment  Opportunities.  (1)  The 
requirements  of  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C.  1701u)  (Employment 
Opportunities  for  Lower  Income  Persons 
in  Connection  with  Assisted  Projects) 
shall  apply.  In  addition,  Executive  Order 
11246  (3  CFR  1964-1965  Comp.,  p.  339) 
(Equal  Employment  Opportunity)  and 
implementing  regulations  at  41  CFR  part 
60  shall  apply 

(2)  In  the  case  of  Indian  tribes  in 
IHAs.  the  requirements  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  shall  also  apply  (see  25 
U.S.C.  450e(b);  24  CFR  905.165  (a)  and 
(b)  and  905.360);  compliance  with 
Executive  Order  11246  and  41  CFR  part 
60  shall  be  to  the  maximum  extent 
consistent  with,  but  not  in  derogation  of. 


the  Indian  Self-Determination  and 
Education  Assistance  Act  (see  24  CFR 
905.170(b)  and  905.360). 

(d)  Minority  and  Women  s  Business 
Enterprises.  The  requirements  of 
Executive  Orders  11625. 12432.  and 
12138  shall  apply.  Consistent  with 
HUD's  responsibilities  under  these 
Orders,  recipients  must  make  efforts  to    ' 
encourage  the  use  of  minority  and 
women's  business  enterprises  in 
connection  with  funded  activities.  In  the 
case  of  applications  submitted  by  Indian 
tribes  or  IHAs,  recipients'  efforts  must 
be  consistent  with,  but  not  in  derogation 
of,  the  Indian  Self-Determination  and    , 
Education  Assistance  Act.  25  U.S.C. 
450e(b). 

(e)  Affirmative  Fair  Housing 
Marketing.  The  recipient  shall  adopt  a 
plan  for  informing  and  soHciting 
applications  from  people  who  are  least 
Jikely  to  apply  for  the  program  without 

special  outreach,  consistent  with  the 
affirmative  fair  housing  marketing 
requirements.  See  24  CFR  part  108. 
Paragraph  (e)  of  this  section  shall  not 
apply  to  Indian  tribes  and  IHAs.  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(f)  Authority  for  Collection  of  Racial. 
Ethnic  and  Gender  Data.  HUD  requires 
submission  of  racial,  ethnic,  and  gender 
data  under  this  notice  pursuant  to 
section  562  of  the  Housing  and 
Community  Development  Act  of  1987. 
section  431  of  NAHA.  and  section 
808(e)l6)  of  the  Fair  Housing  Act. 

Section  510.  OMB  circulars. 

(a)  The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
87  (Cost  Principles  Applicable  to  Grants. 
Contracts  and  Other  Agreements  with 
State  and  Local  Governments)  and  24 
CFR  part  85  (Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State.  Local 
and  Federally  Recognized  Indian  Tribal 
Governments)  apply  to  the  award, 
acceptance,  and  use  of  assistance  under 
the  program  by  governmental  entities, 
and  to  the  remedies  for  non-compliance, 
except  where  inconsistent  with  the 
provisions  of  NAHA,  other  Federal 
statutes,  or  this  notice.  Circular  Nos  A- 
110  (Grants  and  Cooperative 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations)  and  A-122 
(Cost  Principles  Applicable  to  Grants, 
Contracts  and  Other  Agreements  with 
Nonprofit  Institutions)  apply  to  the 
acceptance  and  use  of  assistance  by 
private  nonprofit  organizations,  except 
where  inconsistent  with  the  provisions 
of  NAHA.  other  Federal  statutes,  or  this 
notice.  Recipients  are  also  subject  to  the 
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audit  requirements  of  0MB  Circular  A- 
izaamplemented  at  24  CFR  part  44.  and 
0MB  Circular  A-133  (Audits  of 
Institutions  of  Higher  Learning  and 
Other  Nonprofit  Institutions). 

(b]  Copies  of  0MB  Circulars  may  be 
obtained  from  E.O.P.  Publications,  room 
2200,  New  Executive  OfHce  Building, 
Washington,  DC  20503,  telephone  (202) 
395-7332  (this  is  not  a  toll-free  number). 
There  is  a  limit  of  two  free  copies. 

Section  515.  Drug-free  workplace. 

Applicants  shall  certify  that  they  will 
provide  a  drug-free  workplace,  in 
accordance  with  the  Drug-free 
Workplace  Act  of  1988  and  HUD's 
implementing  regulations  at  24  CFR  part 
24,  subpart  F. 

Section  520.  Anti-lobbying  certification. 

(a)  Section  319  of  Public  Law  101-121 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government.  A  government- 
wide  conmion  rule  governing  the 
restrictions  on  lobbying  was  published 
as  an  interim  rule  on  February  26, 1990 
(55  FR  6736)  and  supplemented  by  a 
notice  published  Jime  15, 1990  (55  FR 
24540).  For  HUD,  this  rule  is  found  at  24 
CFR  part  87.  The  rule  requires 
applicants  for  and  recipients  of 
assistance  exceeding  $100,000  to  certify 
that  no  Federal  funds  have  been  or  will 
be  spent  on  lobbying  activities  in 
connection  with  the  assistance.  The  rule 

'  also  requires  disclosures  from 
applicants  and  recipients  if 
nonappropriated  funds  have  been  spent 
or  committed  for  lobbying  activities  if 
those  activities  would  be  prohibited  if 
paid  with  appropriated  funds.  The  law 
provides  substantial  monetary  penalties 
for  failure  to  file  the  required 
certification  or  disclosure. 

(b)  This  section  shall  not  apply  to 
Indian  tribes  or  IHAs.  Indian  tribes, 
tribal  organizations,  or  any  other  Indian 
organization  with  respect  to 
expenditures  specifically  permitted  by 
other  Federal  law  are  not  covered  by  the 
definition  of  "person"  in  24  CFR  part  87. 

Sdction  525.  Debarred  or  suspended 
contractors. 

The  provisions  of  24  CFR  part  24 
apply  to  the  employment,  engagement  of 
services,  awarding  of  contracts, 
subgrants.  or  funding  of  any  recipients, 
or  contractors  or  subcontractors,  during 
any  period  of  debarment  suspension,  or 
placement  in  ineligibility  status. 

Section  530.  Conflict  of  interest  . 

(a)  In  addition  to  the  conflict  of 
interest  requirements  in  OKffi  Circular 


A-110  •  and  24  CFR  part  85.  no  person 
who  is  an  employee,  agent  consultant 
officer,  or  elected  or  appointed  official 
of  the  recipient  and  who  exercises  or 
has  exercised  any  functions  or 
responsibilities  with  respect  to  assisted 
activities,  or  who  is  in  a  position  to 
participate  in  a  decision-making  process 
or  gain  inside  information  with  regard  to 
such  activities,  may  obtain  a  financial 
interest  or  benefit  fit)m  the  activity,  or 
have  an  interest  in  any  contract 
subcontract,  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  himself  or  herself  or  for  those 
with  whom  he  or  she  has  family  or 
business  ties,  during  his  or  her  tenure  or 
for  one  year  thereafter,  except  that  a 
resident  of  an  eligible  property  may 
acquire  a  homeownership  interest. 

(b)  HUD  may  grant  an  exception  to 
the  exclusion  in  paragraph  (a)  of  this 
section  on  a  case-by-case  basis  when  it 
determines  that  such  an  exception  will 
serve  to  further  the  purposes  of  the 
HOPE  program  and  the  effective  and 
efficient  administration  of  the  local 
homeownership  program.  An  exception 
may  be  considered  only  after  the 
applicant  or  recipient  has  provided  a 
disclosure  of  the  nature  of  the  conflict, 
accompanied  by  an  assurance  that  there 
has  been  public  disclosure  of  the 
conflict  and  a  description  of  how  the 
public  disclosure  was  made  and  an 
opinion  of  the  applicant's  or  recipient's 
attorney  that  the  interest  for  which  the 
exception  is  sought  would  not  violate 
State  or  local  laws.  In  determining 
whether  to  grant  a  requested  exception. 
HUD  shall  consider  the  cumulative 
effect  of  the  following  factors,  where 
applicable: 

(1)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or  an 
essential  degree  of  expertise  to  the  local 
homeownership  program  that  would 
otherwise  not  be  available; 

(2)  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation; 

(3)  Whether  the  person  affected  is  a 
member  of  a  group  or  class  intended  to 
be  the  beneficiaries  of  the  activity  and 
the  exception  will  permit  such  person  to 
receive  generally  the  same  interests  or 
benefits  as  are  being  made  available  or 
provided  to  the  group  or  class; 

(4)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  the  decisionmaking 
process,  with  respect  to  the  specific 
activity  in  question; 

(5)  Whether  the  interest  or  benefit 
was  present  before  the  affected  person 


*  See  Mction  51(l(b)  conccnunt  the  availability  of 
OMBCiiculan. 


was  in  a  position  as  desdribed  in 
paragraph  (b)  of  this  section; 

(6)  Whether  undue  hardship  will 
result  either  to  the  applicant  recipient 
or  the  person  affected  when  weired 
against  the  pubhc  interest  served  by 
avoiding  the  prohibited  conflict  and 

(7)  Any  other  relevant  considerations. 

Section  535.  Labor  standards. 

If  other  Federal  programs  are  used  in 
connection  with  the  HOPE  2 
homeownership  program,  labor 
standards  requirements  apply  to  the 
extent  required  by  such  other  Federal 
programs.  For  example.  If  CDBG 
assistance  is  used  for  the  HOPE 
program,  any  labor  standards 
requirements  of  that  program  would 
apply  to  the  extent  required  by  it. 

Section  540.  Lead-based  paint  testing 
and  abatement 

Any  residential  property  assisted 
under  the  HOPE  program  established 
under  this  notice  constitutes  HUD- 
associated  housing  for  the  purpose  of 
the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4821,  et  seq.) 
and  is,  therefore,  subject  to  24  CFR  part 
35.  Unless  otherwise  provided, 
recipients  shall  be  responsible  for 
testing  and  abatement  activities. 

Section  545.  Requirements  applicable  to 
religious  organizations. 

Where  the  applicant  is.  or  proposes  to 
contract  with,  a  primarily  religious 
organization,  or  a  wholly  secular 
organization  established  by  a  primarily 
religious  organization,  to  provide, 
manage,  or  operate  housing  under  the 
program,  the  organization  shall 
undertake  its  responsibilities  under  the 
homeownership  program  in  accordance 
with  the  following  principles: 

(a)  It  will  not  discriminate  against  any 
employee  or  applicant  for  employment 
under  the  program  on  the  basis  of 
religion  and  will  not  limit  employment 
or  give  preference  in  employment  to 
persons  on  the  basis  of  religion; 

(b)  It  will  not  discriminate  against  any 
person  applying  for  housing  on  the  basis 
of  religion  and  will  not  limit  such 
housing  or  give  preference  to  persons  on 
the  basis  of  religion; 

(c)  It  will  provide  no  religious 
instruction  or  counseling,  conduct  no 
religious  services  or  worship  (which 
term  does  not  include  voluntary,  non- 
denominational  prayer  before  meetings), 
engage  in  no  religious  proselytizing,  and 
exert  no  other  religious  influence  in  the 
provision  of  assistance  under  the 
homeownership  program. 


UMI 
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VI.  Grant  Agraaimrnt    Plannhig  and 
InqdemantatioB  Giants 

Section  SOI.  Grant  agreemenL 

After  HUD  approves  an  application 
for  a  planning  grant  or  an 
implementation  grant,  it  shall  enter  into 
a  grant  agreement  with  the  recipient 
setting  forth  the  amount  of  the  grant  and 
applicable  terms  and  conditions, 
including  sanctions  for  violation  of  the 
agreement.  Among  other  things,  the 
grant  agreement  shall  provide  that  the 
recipient  agrees: 

(a)  To  carry  out  the  program  in 
accordance  with  the  provisions  of  this 
notice,  applicable  law,  the  approved 
application,  and  all  other  applicable 
requirements; 

(b)  To  comply  with  such  other  terms 
and  conditions,  including  recordkeeping 
and  reports,  as  HUD  may  establish  for 
the  purposes  of  administering, 
monitoring,  and  evaluating  the  program 
>n  an  effective  and  efficient  manner; 

(c)  That  HUD  may  withhold, 
withdraw,  or  recapture  any  portion  of  a 
grant,  terminate  the  grant  agreement,  or 
take  other  appropriate  action  authorized 
under  the  grant  agreement,  if  HUD 
determines  that  the  recipient  is  failing  to 
carry  out  the  approved  homeownership 
program  in  accordance  with  the  terms  of 
the  approved  application  and  this 
notice,  including  failure  to  provide  the 
contributions  towards  the  match. 

VII.  bnplemantatioa  of  Planning  and 
Implementation  Grants 

Section  701.  Implementation;  Family 
contribution:  Performance  atandarda. 

(a)  After  execution  of  its  planning  or 
implementation  grant  agreement,  the 

.  recipient  shall  carry  out  the  planning 
grant  or  implementation  grant  activities 
in  accordance  with  its  approved 
application.  HUD  shall  establish 
procedures  governing  the  drawdown  of 
funds  under  grant  agreements. 

(b)  The  total  monthly  amount  payable 
by  a  family  may  not  be  less  than  the 
amount  determined  in  accordance  with 
the  regulations  speciHed  in  section 
415(b)(12](i]  if  operating  assistance 
under  the  program  is  being  provided  for 
the  family.  The  amount  payable  by  a 
family  shall  be  adjusted  at  least 
annually  in  accordance  with  the 
requirements  of  those  regulations  so 
long  as  operating  assistance  is  being 
provided  under  the  program  for  the 
family. 

(c)  HUD  intends  to  establish 
performance  criteria  in  the  Qnal  rule  for 
the  program  and  invites  comments  on 
what  the  standards  should  be. 


Section  70S.  Resident  selection 
procedures  during  rental  phase  (If  Any}. 

During  the  interim  period,  if  any, 
when  the  property  continues  to  be 
operated  and  managed  as  rental 
housing,  the  recipient  shall  utilize 
written  resident  selection  policies  and 
criteria  that  are  approved  by  HUD  at 
consistent  with  the  purpose  of  improving 
housing  opportunities  for  low-income 
families,  llie  policies  shall  provide  that 
the  recipient  (or  another  appropriate 
entity)  (a)  notify  any  rejected  applicant 
in  writing  of  the  grounds  for  rejection: 
(b)  comply  with  applicable  affirmative 
fair  housing  marketing  requirements:  (c) 
specify  the  basis  for  resident  selection, 
which  shall  give  a  preference  to 
appUcants  interested  in  becoming 
homeowners  who  have  completed 
participation  in  an  economic  self- 
sufficiency  program  (see  section 
416(b)(5)(i)(B))  and  other  applicants 
interested  in  becoming  homeowners  and 
shall  provide  for  a  waiting  list:  and  (d] 
verify  family  inctmie  of  apphcants  and 
check  the  credit  and  rental  history  of 
applicants.  The  resident  selection 
policies  and  criteria  may  not  provide  for 
the  recipient  (or  oUier  entity)  to  take 
into  account  whether  an  applicant 
receives  public  assistance  or  receives 
Federal,  State,  or  local  housing 
assistance,  but  may  take  into  account 
such  assistance,  and  all  otiwr  inc(Hne 
and  other  resources,  in  determining  the 
amount  a  family  will  pay  under  the 
program.  The  recipient  may  adopt  the 
assisted  housing  occupancy  handbook, 
with  any  appropriate  modifications 
(including,  at  least,  establishing  a 
priority  for  applicants  Interested  in 
homeownership). 

Section  710.  Social  security  numbers. 

As  a  condition  of  eligibihty  for 
homeownership  under  this  notice — 

(a)  At  the  time  a  family  appUes  for 
homeownership,  the  recipient  (or  other 
appropriate  entity)  shall  require  the 
family  to  meet  the  requirements  for  the 
disclosure  and  verification  of  social 
security  numbers,  as  provided  by  24 
CFR  part  75a.  and 

(b)  The  recipient  (or  other  appropriate 
entity)  shall  require  the  family  to  sign 
and  submit  consent  forms  for  the 
obtaining  of  wage  and  claims 
mformation  from  State  Wage 
biformation  Collection  Agencies,  as 
provided  by  24  CFR  part  7ea 

Section  718.  Timely  homeownership, 

(a)  Deadline  for  Transfer.  Recipients 
shall  transfer  ownership  interests  in  the 
property  to  eligible  families  within  a 
reasonable  period  of  time. 


(b)  Definition  (^Reasonable  Period  of 
Time.  (1)  Except  for  eligible  property 
already  owned  by  the  entity  that  will 
transfN  to  eligible  families,  the  eligible 
property  riiall  be  acquired  within  one 
year  of  the  effective  date  of  the 
implementation  grant  agreement 
Ownership  interests  in  the  units  shall  be 
ti-ansferred  to  eligible  families  within 
four  years  of  the  effective  date. 

(2)  An  applicant  may  propose  in  its 
application  a  longer  period  for 
transferring  ownership  interests  to 
eligible  fcmiilies,  and  submit  a 
justification.  After  application  approval, 
HUD  may  approve  a  request  for  a  longer 
deadline  for  transfer  to  eligible  families, 
where  it  determines  that  unanticipated, 
extraordinary  circumstances  exist. 
Subject  to  the  availability  of  funding. 
HUD  may  consider  making  additional 
section  B  assistance  available  to 
residents  in  the  property  where 
necessary  to  maintain  its  feasibility 
during  the  time  the  causes  for  the  delay 
are  being  corrected.  This  could  become 
necessary  if  residents  who  intended  to 
purchase  change  their  minds  and  need 
assistance  to  afford  the  rents  in  the 
property. 

Section  720.  Restrictions  nn  resale  by 
initial  homeowners. 

(a)  In  general— {\]  Tranfer  Permittea 
(i)  A  homeowner  may  transfer  the 
homeowner's  ownership  interest  in  the 
unit,  subject  only  to  the  right  to 
purchase  under  paragraph  |a)(2)  of  this 
section,  the  requirement  for  ^e 
purchaser  to  execute  a  promissory  note, 
if  required  under  paragraph  (b)  of  this 
section,  and  the  limitation  on  the 
amount  of  sales  proceeds  a  family  may 
retain  upon  sale  within  the  first  six 
yean,  as  required  under  paragraph  (c)  of 
this  section.  See  paragraphs  (b)  and  (c) 
of  this  section  for  the  rules  for 
determining  the  amount  homeowners 
may  retain  from  the  sales  proceeds. 

(ii)  Notwithstanding  paragraph 
(a)(l)(i)  of  this  sectioa  an  applicant  may 
propose  in  its  application,  and  HUD  may 
approve  based  on  a  review  of  the 
individual  circumstances,  additional 
reasonable  restrictions  on  the  resale  of 
units  under  the  program. 

(2)  Right  lopurdmse.  (i)  Where  an 
RMC  RC  or  cooperative  has 
jurisdiction  over  the  unit  it  shall  have 
the  prior  r^t  to  purchase  the  ownership 
interest  in  the  unit  from  the  initial 
homeowner  for  the  amount  specified  in 
a  firm  contract  between  the  homeowner 
and  a  prospective  buyer.  The  RMC  RC 
or  cooperative  association  shall  have  10 
days  after  receiving  notice  of  the  firm 
contract  to  decide  whether  to  exercise 
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its  right  and  60  additional  days  to 
complete  closing  of  the  purchase. 

(ii)  If  no  RMC,  RC,  or  cooperative  has 
jurisdiction  over  the  unit  or  no  such 
entity  elects  to  purchase  from  the  initial 
homeowner  and  if  the  prospective  buyer 
is  not  a  low-income  family,  a  PHA/IHA 
with  jurisdiction  for  the  area  in  which 
the  unit  is  located  pr  the  recipient,  as 
specified  in  writing  at  the  time  the 
family  acquires  ownership  interest  in 
the  unit,  shall  have  the  prior  right  to 
purchase  the  ownership  interest  in  the 
unit  for  the  amount  specified  in  the  firm 
contract.  The  PHA/IHA,  or  recipient 
shall  have  10  days  after  receiving  notice 
of  the  firm  contract  to  decide  whether  to 
exercise  its  right  and  60  additional  days 
to  complete  closing  of  the  purchase. 

(iii)  Where  an  RMC,  RC,  cooperative, 
PHA/IHA,  or  recipient  exercises  a  right 
to  purchase,  it  shall  resell  the  unit  to  an 
eligible  family  promptly.  If  the  PHA/ 
IHA  exercises  a  right  to  purchase  shares 
representing  a  unit  in  a  cooperative, 
because  the  cooperative  did  not  have 
sufficient  money  to  do  so,  the  PHA/IHA 
shall  give  the  cooperative  another 
chance  to  purchase  the  shares  before 
selling  it  to  an  eligible  family. 

(b)  Promissory  Note.  (l)(i)  At  closing 
the  initial  homeowner  shall  execute  a 
nonamortizing,  nonrecourse,  non- 
interest-bearing  promissory  note,  in  a 
form  acceptable  to  HUD,  equal  to  the 
difference,  if  any,  between  the  fair 
market  value  of  the  unit  and  the 
purchase  price,  payable  to  the  PHA/ 
IHA.  recipient,  or  other  entity 
designated  in  the  approved 
homeownership  plan,  together  with  a 
mortgage  securing  the  obligation  of  the 
note.  In  determining  the  amount  of  the 
promissory  note  and  for  that  purpose 
only,  the  purchase  price  shall  be 
adjusted  by  deducting  all  substantial 
amotmts  of  assistance  that  would  result 
in  an  undue  profit  to  the  family  if  it  were 
to  sell  the  property  at  the  beginning  of 
the  7th  year  of  homeownership.  (See 
paragraph  (c)  of  this  section  for 
restrictions  during  the  first  six  years.) 
For  example,  if  the  family  received 
down  payment  assistance  equal  to  10 
percent  or  more  of  the  fair  market  value, 
a  promissory  note  shall  be  required. 

(ii](A)  With  respect  to  a  sale  by  an 
initial  homeowner,  the  note  shall  require 
payment  upon  sale  by  the  initial 
homeowner,  to  the  extent  proceeds  of 
the  sale  remain  after  paying  off  other 
outstanding  debt  secuired  by  the 
property  that  was  incurred  for  the 
purpose  of  acquisition  or  property 
improvement,  paying  any  other  amounts 
due  in  connection  with  the  sale  (such  as 
closing  costs  and  transfer  taxes],  and 
paying  the  family  the  amount  of  its 
equity  in  the  property,  computed  in 


accordance  with  paragraph  (c)  of  this 
section. 

(B]  With  respect  to  a  sale  by  an  initial 
homeowner  after  the  first  six  years  after 
acquisition  through  the  20th  year  the 
amount  payable  under  the  note  shall  be 
reduced  by  Vise  of  the  original  principal 
amount  of  the  note  for  each  full  month 
of  ownership  by  the  family  after  the  end 
of  the  sixth  year  The  homeowner  may 
retain  all  other  proceeds  of  the  sale. 

(C)  For  example,  if  the  family  sells  at 
the  end  of  the  13th  year  of 
homeownership  (at  the  half-way  point 
between  the  end  of  the  sixth  year  and 
the  end  of  the  20th  year  of  ownership}, 
**fm  (or  one-half)  of  the  note  vrauld  be 
forgiven,  and  only  half  of  the  principal 
amount  of  the  note  would  be  payable 
from  sales  proceeds.  The  family  could 
retain  all  remaining  proceeds,  including 
proceeds  due  to  normal  market  value 
increases  in  the  value  of  the  property.  If 
the  initial  homeowner  retains  ownership 
for  20  or  more  years,  the  entire  amount 
of  the  note  would  be  forgiven. 

(2)(i)  Where  a  subsequent  purchaser 
during  the  20-year  period,  measured  by 
the  term  of  the  initial  promissory  note, 
purchases  the  property  for  less  than  the 
then  current  fair  market  value,  the 
purchaser  shall  also  execute  at  closing 
such  a  promissory  note  and  mortgage, 
for  the  amount  of  the  discount  (but  no 
more  than  the  amount  payable  at  the 
time  of  the  sale  on  the  promissory  note 
by  the  seller).  The  term  of  the 
promissory  note  shall  be  the  period 
remaining  of  the  original  20-year  period. 
The  note  shall  require  payment  upon 
sale  by  the  subsequent  homeowner,  to 
the  extent  proceeds  of  the  sale  remain 
after  covering  costs  of  the  sale,  paying 
off  other  outstanding  debt  secured  by 
the  property  that  was  incurred  for  the 
purpose  of  acquisition  or  property 
improvement,  and  paying  any  other 
amounts  due  in  connection  with  the 
sale.  The  amount  payable  on  the  note 
shall  be  reduced  by  a  percentage  of  the 
original  principal  amount  of  the  note  for 
each  full  month  of  ownership  by  the 
subsequent  homeowner.  The  percentage 
shall  be  computed  by  determining  the 
percentage  of  the  term  of  the  promissory 
note  the  homeowner  has  owned  the 
property.  The  remainder  may  be 
retained  by  the  subsequent  homeowner 
selling  the  property. 

(ii)  For  example,  if  the  subsequent 
homeowner  acquires  the  property  from 
an  initial  homeowner  at  the  end  of  year 
4,  there  are  192  months  (16  years  x  12] 
remaining  in  the  20-year  period.  The 
term  of  the  promissory  note  is  16  years. 
If  the  subsequent  homeowner  sells  at 
the  end  of  year  10,  having  owned  the 
property  for  72  months  (6  years  X  12). 
''Via I  (37.5  percent)  of  the  note  would  be 


forgiven,  and  62.5  percent  of  the 
principal  amount  of  the  note  would  be 
payable  from  sales  proceeds.  The  family 
could  retain  all  remaining  proceeds, 
including  proceeds  due  to  normal 
market  value  increases  in  the  value  of 
the  property.  If  the  subsequent 
homeowner  retains  ownership  lo  the 
end  of  the  initial  20-year  period  (for  16 
years,  in  the  example),  the  entire 
amount  of  the  note  would  be  forgiven. 

(c)  Limitation  on  Equity  Interest  an 
Initial  Homeowner  May  Retain  from 
Sale  During  First  Six  years.  (1)  The 
HOPE  program  is  designed  to  assure 
that  an  initial  or  subsequent  homeowner 
does  not  receive  any  undue  proHt  from 
acquiring  a  imit  under  the  program  and 
that,  to  the  extent  the  sales  price  is 
sufficient,  an  initial  homeowner 
recovers  the  equity  interest  in  the 
property.  With  respect  to  any  sale  by  an 
initial  homeowner  during  the  first  six 
years  after  acquisition,  the  family  may 
retain  only  the  amount  computed  under 
paragraph  (c)  of  this  section.  Any  excess 
shall  be  distributed  as  provided  in 
paragraph  (d)  of  this  section.  The 
amount  of  equity  an  initial  homeowner 
has  in  the  property  is  determined  by 
computing  the  sum  of  the  following — 

(i)  The  contribution  to  equity  paid  by 
the  family  (such  as  any  down  payment 
(in  the  form  of  cash  or  the  value  of 
sweat  equity)  and  any  amount  paid 
towards  principal  on  a  mortgage  loan 
during  the  period  of  ownership); 

(ii)  The  value  of  any  improvements 
installed  at  the  expense  of  the  family 
during  the  family's  tenure  as  owner 
(including  improvements  made  through 
sweat  equity),  as  determined  by  the 
recipient  or  other  entity  specified  in  the 
approved  application  based  on  evidence 
of  amounts  spent  on  the  improvements, 
including  the  cost  of  material  and  labor, 
and 

(iii)  The  appreciated  value, 
determined  by  applying  the  Consumer 
Price  Index  (Urban  Consumers)  against 
the  contribution  to  equity  under 
paragraphs  (c)(l)(i)  and  (ii)  of  this 
section. 

(2)  The  recipient  (or  other  entity)  may, 
at  the  time  of  initial  sale,  enter  into  an 
agreement  with  the  family  to  set  a 
maximum  amount  which  this 
appreciation  may  not  exceed. 

(3)  Amounts  that  count  towards  a 
family's  equity  may  not  also  count 
towards  the  match. 

(d)  Use  of  Amounts  a  Family  May  Not 
Retain.  Fifty  percent  of  any  portion  of 
the  net  sales  proceeds  that  may  not  be 
retained  by  the  homeowner  under 
paragraphs  (a)(l)(ii),  (b),  and  (c)  of  this 
section  shall  be  paid  to  the  entity  that 
transferred  ownership  interests  m  units 
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to  eligible  families,  or  another  entity 
specified  in  the  approved  apphcation, 
for  use  for  improvements  to  the  proiect, 
business  opportunities  for  low-income 
families,  supportive  services  related  to 
the  homeownership  program,  additional 
homeownership  opportunities  (including 
assistance  for  additional  homeowners 
who  are  otherwise  unable  to  cover  the 
costs  of  homeownership),  and  other 
activities  approved  by  HUD  in  the 
approved  homeownership  program  or 
later.  The  remaining  50  percent  shall  be 
collected  by  the  recipient  and  returned 
to  HUD  within  15  days  of  the  sale  for 
use  under  the  HOPE  2  program,  subject 
to  any  limitations  contained  in 
appropriations  Acts. 

Section  725.  Use  of  proceeds  from  sales 
to  eligible  families. 

The  entity  that  transfers-ownership 
interests  in  units  to  eligible  families,  or 
another  entity  specified  in  the  approved 
application,  shall  use  the  proceeds,  if 
any,  from  the  initial  sale  for  costs  of  the 
homeovmership  program,  including 
operating  expenses,  improvements  to 
the  project,  business  opportunities  for 
low-income  families,  supportive  services 
related  to  the  homeownership  program, 
additional  homeownership 
opportunities,  and  other  activities 
approved  by  HUD,  either  as  part  of  the 
approved  application  or  later  on  request. 

Section  730.  Third  party  rights. 

The  requirements  under  this  notice 
regarding  housing  quality  standards, 
resale,  or  transfer  of  the  ownership 
interest  of  a  homeowner  shall  be 
judicially  enforceable  against  the 
recipient  with  respect  to  actions 
involving  rehabilitation,  and  against 
purchasers  of  eligible  property  under  the 
HOPE  program  or  their  successors  in 
interest  (to  the  extent  such  requirements 
apply  to  purchasers  and  their  successors 
in  interest]  with  respect  to  other  actions 
by  affected  low-income  families,  RMCs, 
RCs,  PHAs/IHAs,  and  any  agency, 
corporation,  or  authority  of  the  United 
States  jiovernment.  The  parties  specified 
in  the  pi  eceding  sentence  shall  be 
entitled  to  reasonable  attorney  fees 
upon  prevailing  in  any  such  judicial 
action. 

Section  735.  Displacement  prohibited; 
Protection  of  nonpurchasing  residents. 

(a)  Displacement  Prohibited.  No 
person  may  be  displaced  from  his  or  her 
dwelling  as  a  direct  result  of  a 
homeownership  program  under  this 
notice.  This  does  not  preclude 
terminations  of  tenancy  for  violation  of 
the  terms  of  occupancy  of  the  unit.  In 
addition  to  any  applicable  sanctions 
under  the  grant  agreement,  a  violation  of 


paragraph  (a)  of  this  section  may  trigger 
a  requirement  to  provide  relocation 
assistance  in  accordance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
and  government-wide  implementing 
regulations  at  49  CTR  part  24. 

(b)  Temporary  Relocation.  The 
recipient  shall  provide  each  resident  of 
an  eligible  property,  who  is  required  to 
relocate  temporarily  to  permit  work  to 
be  carried  out,  with  suitable,  decent, 
safe,  and  sanitary  housing  for  the 
temporary  period  and  shall  reimburse 
the  resident  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  temporary  relocation,  including 
the  costs  of  moving  to  and  from  the 
temporarily  occupied  housing  and  any 
increase  in  monthly  costs  of  rent  and 
utilities. 

(c)  Relocation  Assistance  for 
Residents  Who  Elect  to  Move.  The 
recipient  shall  provide  each 
nonpurchasing  resident  who  elects  to 
move  with  relocation  assistance  in 
accordance  with  the  approved 
homeownership  program. 

(1)  The  program  shall  provide,  at  least, 
the  following  assistance: 

(i)  Advisory  services  including  timely 
Information,  counseling  (including  the 
provision  of  information  on  a  resident's 
rights  under  the  Fair  Housing  Act),  and 
referrals  to  suitable,  affordable,  decent, 
safe,  and  sanitary  alternative  housing; 

(ii)  Payment  for  actual,  reasonable 
moving  expenses;  and 

(iii)  Relocation  housing  assistance 
sufficient  to  permit  relocation  to 
suitable,  affordable,  decent,  safe,  and 
sanitary  housing.  This  requirement  is 
met  if  a  family  receives  assistance  as 
provided  in  paragraph  (c)(2)  of  this 
section.  For  other  families,  this 
requirement  is  met  if  the  cost  of  the 
housing  to  the  family  does  not  exceed 
the  higher  of  30  percent  of  adjusted 
family  income  or  the  amount  paid  by  the 
family  for  the  unit  being  vacated,  and 
the  housing  is  otherwise  suitable  and 
decent,  safe,  and  sanitary. 

(2)  If  a  resident  living  in  an  eligible 
property  on  the  date  HUD  approves  an 
application  for  an  implementation  grant 
is  a  low-income  resident  and  decides 
not  to  purchase  a  unit,  or  is  not  qualified 
to  do  so  under  the  terms  of  the  approved 
homeownership  program,  HUD  shall, 
subject  to  the  availability  of 
appropriations,  ensure  that  the  resident 
receives  a  section  8  certificate  or 
voucher  for  use  in  that  or  another 
property. 

(d)  Notice  of  Relocation  Assistance. 
As  soon  as  feasible,  each  recipient  shall 
give  each  resident  of  an  eligible  property 


a  written  description  of  the  applicable 
provisions  of  this  section. 

Vm.  Reoords,  Reports,  and  Audil  of 
Redpieots 

Section  801.  Recordkeeping. 

(a)  General  Records.  Each  recipient 
shall  keep  records  that  will  facilitate  an 
effective  audit  to  determine  compliance 
with  program  requirements  and  that 
fully  disclose — 

(1)  The  amount  and  disposition  by  the 
recipient  of  the  planning  and 
implementation  grants  received  under 
this  notice,  including  sufficient  records 
that  document  the  reasonableness  and 
necessity  of  each  expenditure: 

(2)  The  amount  and  disposition  of 
proceeds  from  financing  obtained  in 
connection  with  the  program,  sales  to 
eligible  families,  and  any  fimds 
recaptured  upon  sale  by  the  homeowner, 

(3)  The  total  cost  of  the 
homeownership  program; 

(4)  The  amount  and  nature  of  any 
other  assistance,  including  cash, 
property,  services,  or  other  items 
contributed  as  a  condition  of  receiving 
an  implementation  grant; 

(5)  The  cost  or  other  value  of  all  in- 
kind  contributions  towards  the  match 
required  by  section  410;  and 

(6)  Any  other  proceeds  received  for,  or 
otherwise  used  in  connection  with,  the 
homeownership  program. 

(b)  Family  Size  and  Income  and 
Racial,  Ethnic,  and  Gender  Data.  The 
recipient  shall  maintain  records  on  the 
family  size  and  income,  and  racial, 
ethnic,  and  gender  characteristics,  of 
families  who  apply  for  homeownership 
and  families  who  become  homeowners. 

(c)  Cooperative  and  Condominium 
Agreements.  The  recipient  shall 
maintain  a  copy  of  any  condominium 
and  cooperative  association  agreements 
for  properties  under  the  approved 
homeownership  program. 

(d)  Amounts  A  voilable  for  Reuse.  The 
recipient  shall  keep  and  make  available 
to  HUD  all  records  necessary  to 
calculate  accurately  payments  due  to 
HUD  under  Section  720(d)  and  Section 
725. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0451) 

Section  805.  Reports. 

The  recipient  shall  submit  reports 
required  by  HUD. 

(Approved  l)y  the  Office  of  Management  and 
Budget  under  control  number  2502-0451) 

Section  810.  Access  by  HUD  and  the 
Comptroller  General. 

For  the  purpose  of  audit,  examination, 
monitoring,  and  evaluation  each 
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recipient  shall  give  HUD  (including  any 
duly  authorized  representatives  and  the 
Inspector  General)  and  the  Comptroller 
General  of  the  United  States  (and  any 
duly  authorized  representatives]  access 
to  any  books,  documents,  papers,  and 
records  of  the  recipient  that  are 
pertinent  to  assistance  received  under 
this  notice,  including  all  records 
required  to  be  kept  by  Section  801. 

IX.  Waiver  Authority 

Section  901.  Waiver  Authority. 

Upon  determination  of  good  cause,  the 
Secretary  of  Housing  and  Urban 


Development  may  waive  any  provision 
of  this  notice,  not  otherwise  required  by 
law,  except  provisions  that  establish 
deadlines  for  receipt  of  any 
modifications  to  applications.  Each  such 
waiver  shall  be  in  writing  and  shall  be 
supported  by  docimientation  of  the 
pertinent  facts  and  grounds.  This  waiver 
authority  may  be  exercised  by  the 
Secretary  or  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner.  Where  another  HUD 
program  regulation  is  involved,  the 
Secretary  or  the  appropriate  Assistant 
Secretary  may  waive  the  regulation.  For 
example,  where  a  waiver  to  a  CDBG 


regulation  is  requested  for  the  HOPE  2 
program,  it  may  be  waived  by  the 
Assistant  Secretary  for  Community 
Planning  and  Development.  The 
Secretary  periodically  will  publish 
notice  of  granted  waivers  in  the  Federal 
Register.  HUD  may  change  submission 
deadlines  established  by  this  notice  by 
subsequent  notice  published  in  the 
Federal  Register. 

Dated:  December  20, 1991. 
Jack  Kemp, 
Secretary, 

[FR  Doc.  92-586  Filed  1-13-92;  8:45  am] 
BUJJNO  COOE  4210-3MI 


1992 


UMI 


Federal  Register  /  Vol.  57.  No.  9  /  Tuesday.  January  14.  1992  /  Notices 


1585 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  N-92-3361;  FR-3193-N-01] 

HOPE  for  Homeownership  of 
MultifamHy  Units  Program;  Notice  of 
Fund  Availability 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  fund  availability  for 
FY  1992. 

summary:  This  NOFA  announces  the 
availability  of  $95  million  in  funding  for 
mini  planning  grants,  full  planning 
grants,  and  implementation  grants  for 
the  HOPE  for  Homeownership  of 
Multifamily  Units  Program  (HOPE  2). 
(HOPE  is  an  acronym  for 
Homeownership  and  Opportimity  for 
People  Everywhere.)  In  the  body  of  this 
document  is  information  concerning 
eligible  applicants,  the  funding  available 
for  mini  planning  grants,  full  planning 
grants,  and  implementation  grants,  the 
application  packages,  and  their 
processing.  Elsewhere  in  this  issue  of 
the  Federal  Register  are  the  Notices  of 
Fund  Availability  for  HOPE  1.  the  HOPE 
for  Public  and  Indian  Housing 
Homeownership  Program,  and  HOPE  3, 
the  HOPE  for  Homeownership  of  Single 
Family  Homes  Program.  Also  elsewhere 
in  this  issue  of  the  Federal  Register  is 
the  Program  Guidelines  which  revises 
the  HOPE  2  Notice  of  Program 
Guidelines  published  in  the  Federal 
Register  on  February  4, 1991.  These 
revised  guidelines  contain  detailed 
programmatic  information  and 
requirements  governing  the  FY  1992 
HOPE  2  Program.  Similar  revised 
Guidelines  for  HOPE  1  and  3  also 
appear  in  this  issue.  It  is  critical  that 
applicants  for  HOPE  2  planning  or 
implementation  grants  read  and  comply 
with  the  requirements  of  the  revised 
Program  Guidelines.  Many  of  the 
requirements  of  the  HOPE  2  program  are 
not  repeated  in  this  NOFA,  and  failure  to 
follow  the  guidelines  will  result  in 
applications  being  rejected  by  HUD. 
DATES:  Applications  for  mini  planning 
grants,  full  planning  grants,  or 
implementation  grants  for  the  HOPE  2 
Program  must  be  received  in  the 
appropriate  HUD  Field  Office  Housing 
Development  Division  by  close  of 
business  for  that  office  on  April  17, 1992. 
Applications  may  also  be  hand 
.delivered  to  the  appropriate  HUD  Field 
OfRce  by  close  of  business  for  that 
ofHce  on  or  before  the  deadline  date. 
Applications  sent  by  facsimile%ill  not 
be  accepted.  HUD  will  not  waive  this 
deadline  for  any  reason.  No  applications 
may  be  accepted  prior  to  30  calendar 
days  before  the  deadline.  Applications 
submitted  more  than  30  calendar  days 


before  the  deadline  will  be  returned  to 
applicants. 

ADDRESSES:  An  original  and  two  copies 
of  the  completed  application  must  be 
submitted  to  the  HUD  Field  Office 
having  jurisdiction  over  the  locality  in 
which  the  proposed  project  is  located. 
The  applications  should  be  addressed  to 
the  Attention  of:  Director,  Housing 
Development  Division.  A  list  oLHUD's 
Field  Offices  appears  at  the  end  of  this 
NOFA.  In  States  with  more  than  one 
Field  Office,  applicants  must  submit 
their  applications  to  the  correct  Field 
Office.  Applicants  are  advised  to 
contact  their  local  office  to  confirm  the 
appropriate  place  and  time  of  close  of 
business  for  submission.  Failure  to 
submit  an  application  to  the  correct 
Field  Office  by  the  due  date  will  result 
in  disqualification  of  the  application.  In 
addition,  one  copy  of  the  application 
should  be  submitted  to  the  following 
address:  Departm.ent  of  Housing  and 
Urban  Development,  Office  of  Resident 
Initiatives,  room  6130,  451  Seventh 
Street,  SW.,  Washington.  DC  20410, 
Attention:  Margaret  Milner.  While 
copies  must  be  submitted  both  to  the 
appropriate  HUD  Field  Office  and 
Headquarters,  the  date  and  time  of 
receipt  in  the  Field  Office  will  be  used  to 
determine  whether  the  application  has 
been  submitted  on  time. 

FOR  FURTHER  INFORMATfON  CONTACT 

Margaret  Mihier;  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development,  room  6130,  451 
Seventh  Street.  SW..  Washington.  DC 
20410;  telephone  (202)  708-4542.  To 
provide  service  for  persons  who  are 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TDDY.  1-800-877- 
8339.  or  202-708-«300.  (Telephone 
numbers,  other  than  "800"  TDD 
numbers,  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  imder  the 
Paperwork  Reduction  Act  of  1980  by  the 
Office  of  Management  and  Budget 
(OMB),  and  have  been  assigned  0MB 
control  number  2502-0451. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

The  funding  made  available  under  this 
NOFA  is  authorized  by  section  421  of 
the  National  Affordable  Housing  Act 
(Pub.  L  101-625.  November  28. 1990), 
which  created  the  HOPE  2  Program. 


B.  Allocation  Amounts 

The  purpose  of  this  NOFA  is  to 
announce  the  availability  of  a  total  of 
$95  million  in  funds,  appropriated  by  the 
Departments  Appropriations  Act  for     - 
fiscal  year  1992  (Pub.  L  102-139, 
October  28. 1991),  for  grants  as  follows: 

•  Up  to  $15  million  for  mini  planning 
grants  and  full  planning  grants 

•  $80  million  for  implementation 
grants 

C.  Fungibility  of  Set-Asides 

Any  amounts  available  to  fund 
planning  grants  that  are  not  needed 
because  of  insufficient  approvable 
applications  shall  be  used  to  fund  the 
highest  ranked,  unfunded 
implementation  grant  applications.  Any 
amounts  available  to  fund 
implementation  grants  that  are  not 
needed  because  there  are  insufficient 
approvable  applications  shall  be  used  to 
fund  the  highest  ranked,  unfunded 
planning  grant  applications. 

D.  Mini  fanning  Grant  Cap 

The  amount  of  a  mini  planning  grant 
may  not  exceed  $100,000,  except  ^at 
HUD  may,  for  good  cause,  approve  a 
grant  in  a  higher  amount,  based  on 
justification  submitted  by  the  applicant 
demonstrating  that  the  costs  are 
reasonable.  Applications  for  more  than 
$100,000  for  projects  of  more  than  250 
units  do  not  need  to  demonstrate  good 
cause  if  the  additional  amount  requested 
is  not  more  than  $400  for  each  unit  over 
250. 

E.  Planning  Grant  Cap 

The  amount  of  a  planning  grant  may 
not  exceed  $200,000,  except  that  HUD 
may,  for  good  cause,  approve  a  grant  in 
a  higher  amount,  based  on  justification 
submitted  by  the  applicant 
demonstrating  that  the  costs  are 
reasonable.  Applications  for  more  than 
$200,000  for  projects  of  more  than  250 
units  do  not  need  to  demonstrate  good 
cause  if  the  additional  amount  requested 
is  not  more  than  $800  for  each  unit  over 
250. 

F.  Implementation  Grant  Cap 

The  amount  requested  for  an 
implementation  grant  for  each  unit  may 
not  exceed  120  times  the  current 
published  fair  market  rent  for  existing 
housing  for  that  unit  size,  established  by 
HUD  under  section  8(c)  of  the  1937  Act. 
The  current  fair  market  rents  were 
published  in  the  Federal  Register  on 
September  26, 1991  at  56  FR  49024. 

G.  Eligible  Applicants 

For  mini  planning  grants,  full  planning 
grants,  and  implementation  grants,  an 
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eligible  applicant  is  one  of  the  following 
entities  that  represents  the  residents  of 
the  eligible  property:  an  RC  (resident 
councU):  an  RMC  (resident  management 
corporation):  a  cooperative  association: 
a  public  or  private  nonprofit 
organization:  a  public  body,  including  an 
agency  or  instrumenfahty  thereof;  a 
PHA  (public  housing  agency):  an  IHA 
(Indian  housing  authority):  or  a  mutual 
housing  association.  Two  or  more 
eligible  applicants  may  submit  a  joint 
application  for  a  single  program. 

An  applicant  may  submit  an 
application  for  either  a  planning  grant  or 
an  implementation  grant,  but  not  both, 
for  any  one  eligible  property. 

H.  Certification  for  Consistency  with 
•  the  Comprehensive  Housing 
AffordabiJity  Strategy 

Applications  for  HOPE  grants  must  be 
accompanied  by  a  certification  of 
consistency  with  an  approved 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  or  abbreviated  housing 
strategy  from  the  public  o^icial 
responsible  for  submitting  the  CHAS,  or 
his  or  her  authorized  representative. 
State  and  local  government  applicants 
must  have  submitted  a  full  CHAS  or  an 
abbreviated  strategy,  and  must  provide 
a  certification  of  consistency  at  the  time 
of  application.  All  other  applicants 
(including  private  nonprofit 
organizations  and  public  housing 
agencies]  must  obtain  the  certification 
from  the  lowest  level  oT  government 
having  either  a  full  CHAS  or  an 
abbreviated  strategy  covering  the 
jurisdiction  in  which  the  program 
(project)  is  to  be  located.  Where  the 
program  will  be  carried  out  in  more  than 
one  unit  of  general  local  government 
with  a  CHAS,  a  certification  for  each 
shall  be  included.  Indian  Tribes  and 
Indian  Housing  Authorities  are  not 
subject  to  the  requirements  for 
preparation  of  a  CHAS  or  submission  of 
a  certification  of  consistency  with  the 
CHAS. 

For  an  application  for  a  HOPE  grant  to 
be  consistent  with  a  CHAS:  (1) 
Homeowmership  for  low-income  families 
must  be  identified  as  a  priority  in  the 
narrative  and  (for  local  jurisdictions 
only)  Table  3  (Priorities  for  Assistance) 
of  Section  II  (Strategy)  of  the  CHAS:  (2) 
the  HOPE  program  for  which  funding  is 
sought  should  be  mentioned  (whether  by 
name  or  by  program  type)  in  the 
narrative  of  Section  III  (Annual  Plan)  of 
the  CHAS  as  among  the  Federal 
resources  to  be  used  in  FY  1992:  and  (3) 
a  specific  dollar  amount  for  the  HOPE 
program  applied  for  must  be  entered  in 
Column  A  of  Table  4/5A  (Anticipated 
Resources  and  Plan  for  Investment)  of 
Section  III.  (Note:  Since  Table  4/5A  for 


States  does  not  include  information  on 
applications  by  entities  other  than  the 
State  itself,  a  State  may  certify 
consistency  for  a  HOPE  apphcation 
from  a  private  nonprofit  or  a  PHA  even 
if  there  is  no  dollar  amount  entered  in 
Column  A  of  the  State's  Table  4/5A). 

If  a  jurisdiction's  strategy  identifies 
low-income  homeownership  as  a 
priority  in  the  Section  II  narrative,  but 
does  not  mention  the  HOPE  program  in 
the  Section  III  narrative  or  include  a 
specific  dollar  amount  for  the  program 
in  Coltmui  A  of  Table  4/5A.  the 
jurisdiction  may  amend  its  strategy  by 
correcting  its  Section  III  narrative  and 
Table  4/5A  to  be  consistent  with  its 
strategy  without  doing  a  substantial 
amendment,  which  requires  citizen 
participation.  However,  if  there  is  no 
dollar  amount  entered  in  Colunm  A  of 
Table  4/5A  and  there  is  also  no  priority 
for  low-income  homeownership 
identified  in  the  Section  II  narrative,  a 
substantial  amendment,  requiring  citizen 
participation,  would  be  needed  to 
modify  the  CHAS  to  allow  the 
jurisdiction  to  provide  a  certification  of 
consistency. 

All  CHASs  or  abbreviated  strategies, 
revised  tables  and  narratives  for 
nonsubstantial  amendments,  or 
substantial  amendments,  as  well  as  the 
required  certifications  of  consistency, 
must  be  submitted  to  HUD  no  later  than 
at  the  time  the  application  for  HOPE 
funding  is  submitted. 

To  assist  applicants  in  meeting  the 
certification  requirement  where  a 
CHAS,  abbreviated  strategy,  or 
amendment  has  not  yet  been  approved, 
HUD  will  accept  applications  that  are 
accompanied  by  a  certification  that  the 
application  is  consistent  with  the 
housing  strategy  submitted  with,  or  as 
amended  by  a  submission  with,  the 
application,  and  that  the  applicant  will 
follow  the  strategy  so  submitted  or 
amended  when  it  is  approved  by  HUD. 

II.  Planning  Grant  Applications 

A.  Application  Process 

Application  packages  for  mini 
planning  grants  and  full  planning  grants, 
including  instructions  for  preparing 
applications,  are  available  from  the 
appropriate  HUD  Field  Office  (see  the 
list  of  HUD  Field  Offices  at  the  end  of 
this  NOFA).  Additional  information 
regarding  the  submission  of  applications 
is  included  in  the  package. 

Only  timely  applications  submitted  to 
the  correct  Field  Office  will  be 
considered  for  funding.  Applications 
(original  and  two  copies)  must  be 
physically  received  by  the  deadline  at 
the  appropriate  HUD  Field  Office, 
Attention:  Director,  Housing 


Development  Division.  In  addition,  one 
copy  of  the  application  must  be 
submitted  to  Headquarters,  as  described 
in  the  paragraph  above  entitled 
"ADDRESSES."  It  is  not  sufficient  for  an 
application  to  bear  a  postmark  date 
within  the  deadline.  Applications 
submitted  by  facsimile  will  not  be 
accepted. 

B.  Application  Submission 
Requirements  ^ 

Complete  application  submission 
requirements  are  contained  in  the 
application  package.  All  potential 
applicants  are  urged  to  contact  the 
Resident  Initiative  Specialist  in  the 
Housing  Management  Division  of  their 
HUD  Field  Office  for  information  and 
guidance  about  program  requirements 
and  preparation  of  an  application  and 
for  the  time  and  place  of  any  workshops 
and/or  training  sessions  to  be  held 
within  the  Field  Office's  jurisdiction. 

C.  Selection  Process 

The  selection  process  for  mini 
planning  grants  and  full  planning  grants 
under  the  HOPE  2  Program  consists  of  a 
screening  and  then,  for  those 
applications  meeting  all  screening 
requirements,  review  by  Field  Offices. 
For  applications  that  meet  all  program 
requirements,  HUD  Headquarters  will 
use  these  reviews  to  rate  all 
applications.  Rating  and  ranking  of 
applications  will  be  made  under  five 
substantive  selection  criteria. 

D.  Screening  Process/Corrections  to 
Deficient  Applications 

1.  HUD  shall  screen  each  application 
submitted  on  or  before  the  deadline  to 
determine  if  it  is  complete,  is  internally 
consistent,  and  contains  correct 
computations.  Where  HUD  determines 
an  application  is  deficient  in  one  or 
more  of  these  areas,  it  shall  notify  the 
applicant  in  writing  and  give  it  an 
opportunity  to  correct  the  deficiencies  in 
its  application.  However,  the  applicant 
may  not  substantially  revise  the 
application,  such  as  by  substituting 
another  eligible  property  or  applicant  or 
changing  other  fundamental  features  of 
the  homeownership  program,  because 
that  would  not  be  fair  to  other 
applicants. 

2.  The  notification  shall  require  an 
applicant  to  submit  additional  or 
corrected  material  so  that  it  is  received 
in  the  appropriate  HUD  Field  Office  no 
later  than  close-of-business  on  the  14th 
calendar  day  after  the  date  of  the 
written  notification  to  the  applicant  to 
modify  its  application.  HUD  may  not 
extend  this  deadline  for  actual  receipt  of 
the  material  for  any  reason.  HUD  shall 
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not  consider  hirther  any  applications 
that  are  not  complete,  are  internally 
inconsistent,  or  do  not  contain  correct 
computations,  after  the  opportunity,  if 
any,  to  submit  additional  or  corrected 
material. 

E.  Selection  Criteria 

Rating  and  ranking  will  be  done  using 
the  following  five  substantive  selection 
criteria: 

1.  Capability  of  the  applicant — ^up  to 
30  points. 

2.  Resident  and  homebuyer  interest 
and  marketability — up  to  20  points. 

3.  Suitability  of  the  property — up  to  20 
points. 

4.  Local  support — up  to  20  points. 

5.  Efficiency — up  to  10  points. 
A  complete  description  of  the 

procedure  for  rating  applications  and  of 
the  factors  considered  under  each 
selection  criterion  may  be  found  in 
section  315  of  the  amended  Notice  of 
Program  Guidelines. 

F.  Ranking  and  Selection 

After  assigning  points  under  the 
selection  criteria,  HUD  Headquarters 
shall  rank  the  planning  grant 
applications.  HUD  Headquarters  shall 
examine  the  ranking  and,  where  it 
determines  that  applications  falling 
below  a  certain  point  total  are  not 
suitable  or  not  feasible  for 
homeownership,  it  may  establish  a 
minimum  number  of  points  for 
applications  to  qualify  to  be  selected  for 
funding.  A  complete  description  of  the 
procedures  for  selection  may  be  found 
in  section  315  of  the  amended  Notice  of 
Program  Guidelines. 

III.  Implementation  Grant  Applications 

A.  Application  Process 

Application  packages  for 
implementation  grants,  including 
instructions  for  preparing  applications, 
are  available  from  the  appropriate  HUD 
Field  Office  (see  the  list  of  HUD  Field 
Offices  at  the  end  of  this  NOFA). 
Additional  information  regarding  the 
submission  of  applications.is  included  in 
the  package. 

Only  timely  applications  received  in 
the  appropriate  Field  Office  will  be 
considered  for  funding.  Applications 
(original  and  two  copies)  must  be 
physically  received  by  the  deadline  at 
the  appropriate  HUD  Field  Office, 
Attention:  Director,  Housing 
Development  Division.  In  addition,  one 
copy  of  the  application  must  be 
submitted  to  Headquarters,  as  described 
in  the  paragraph  above  entitled 
"ADDRESSES."  It  is  not  sufficient  for  an 
application  to  bear  a  postmark  date 
within  the  deadline.  Applications 


submitted  by  facsimile  will  not  be 
accepted. 

B.  Application  Submission 
Requirements 

Complete  application  submissioi. 
requirements  are  contained  in  the 
application  package.  All  potential 
applicants  are  urged  to  contact  the 
Resident  Initiatives  Specialist  in  the 
Housing  Management  Division  of  their 
HUD  Field  Office  for  information  and 
guidance  about  program  requirements 
and  preparation  of  an  application  and 
for  the  time  and  place  of  any  workshops 
and /or  training  sessions  to  be  held 
within  the  Field  Office's  jurisdiction. 

C.  Selection  Process 

The  selection  process  for 
implementation  grants  under  the  HOPE 
2  Program  consists  of  a  screening,  a 
threshold  review,  and,  for  those 
applications  passing  threshold  review, 
rating  and  ranking  under  eight 
substantive  selection  criteria.  Field 
Offices  will  evaluate  the  quality  of 
apphcations,  and  HUD  Headquarters 
will  use  these  Field  Office  reviews  to 
rate  and  rank  the  applications  that  meet 
all  program  requirements  and  will  make 
the  selections. 

D.  Screening  Process/Corrections  to 
Deficient  Applications 

1.  HUD  shall  screen  each  application 
submitted  on  or  before  the  deadline  to 
determine  if  it  is  complete,  is  internally 
consistent,  and  contains  correct 
computations.  Where  HUD  determines 
an  application  is  deficient  in  one  or 
more  of  these  areas,  it  shall  notify  the 
applicant  in  writing  and  give  it  an 
opportunity  to  correct  the  deficiencies  in 
its  application.  However,  the  applicant 
may  not  substantially  revise  the 
application,  such  as  by  substituting 
another  eligible  property  or  applicant  or 
changing  other  fundamental  features  of 
the  homeownership  program,  because 
that  would  not  be  fair  to  other 
applicants. 

2.  The  notification  shall  require  an 
applicant  to  submit  additional  or 
corrected  material  so  that  it  is  received 
in  the  appropriate  HUD  Field  Office  no 
later  than  close-of  business  on  the  14th 
calendar  day  after  the  date  of  the 
written  notification  to  the  applicant  to 
modify  its  application.  HUD  may  not 

'  extend  this  deadline  for  actual  receipt  of 
the  material  for  any  reason.  HUD  shall 
not  consider  further  any  applications 
that  are  not  complete,  are  internally 
inconsistent,  or  do  not  contain  correct 
computations,  after  the  opportunity,  if 
any,  to  submit  additional  or  corrected 
material. 


E.  Threshold  Review 

HUD  shall  review  each  application 
that  qualifies  for  additional 
consideration  because  it  passed  the 
screening  process  to  determine  if  it 
meets  certain  threshold  criteria.  These 
threshold  criteria  are  contained  in 
section  420  of  the  amended  Notice  of 
Program  Guidelines. 

F.  Selection  criteria 

HUD  Headquarters  will  rate  and  rank 
all  applications  which  pass  the 
threshold  review  and  meet  all  program 
requirements,  using  the  following  eight 
substantive  selection  criteria: 

1.  Capability  of  the  applicant— up  to 
15  points. 

2.  Quality  of  the  program— up  to  25 
points. 

3.  Local  support — up  to  10  points. 

4.  Resident  and  homebuyer  interest- 
up  to  10  points. 

5.  Suitability  of  the  property— up  to  20 
points. 

6.  Minority  Business  Enterprise/ 
Women-owned  Business  Enterprise — up 
to  5  points. 

7.  Feasibility  and  efficiency — up  to  15 
points. 

8.  Extent  of  low-income 
homeownership— deduction  of  up  to  10 
points. 

A  complete  description  of  the  rating  of 
applications  and  of  the  factors 
considered  under  each  selection 
criterion  may  be  found  in  section  425  of 
the  amended  Notice  of  Program 
Guidelines. 

G.  Ranking  and  Selection 

After  assigning  points  under  the  rating 
criteria.  HUD  Headquarters  shall  rank 
the  implementation  grant  applications. 
HUD  Headquarters  shall  examine  the 
ranking  and.  where  it  determines  that 
applications  falling  below  a  certain 
point  total  are  not  suitable  or  not 
feasible  for  homeownership,  it  may 
establish  a  minimum  number  of  points 
for  applications  to  qualify  to  be  selected 
for  funding.  HUD  Headquarters  will  rate 
and  rank  the  appHcations  and  make  the 
selections.  A  complete  description  of  the 
procedure  for  selection  is  contained  in 
section  425  of  the  amended  Notice  of 
Program  Guidelines. 

rv.  other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
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inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276,  451 
Seventh  Street  SW..  Washington.  DC 
20410. 

B.  Federalism  Executive  Order 

The  GeneraLCoUnsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a]  of  Executive  Ohier 
12812,  Federalism,  that  the  provisions  in 
this  NOFA  are  closely  based  on 
statutory  requirements  and  impose  no 
significant  additional  burdens  on  States 
or  other  public  bodies.  This  NOFA  does 
not  affect  the  relationship  between  the 
Federal  Government  and  the  States  and 
other  public  bodies  or  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  Therefore, 
the  policy  is  not  subject  to  review  under 
Executive  Order  12612. 


re\ 


C.  Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has  also 
determined  that  some  of  the  pohcies  in 
this  NOFA  will  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
the  family.  Achievement  of 
homeownership  by  low-income  families 
in  the  program  can  be  expected  to 
support  family  values,  by  helping 
families  achieve  security  and 
independence;  by  enabling  them  to  live 
in  decent,  safe  and  sanitary  housing: 
and  by  giving  them  the  skills  and  means 
to  live  independently  in  mainstream 
American  society.  Since  the  impact  on 
the  family  is  beneficial,  no  further 
review  is  necessary. 

D.  Section  102  of  the  HUD  Reform  Act 

On  March  14. 1991,  the  Department 
published  in  the  Federal  Register  a  final 
rule  to  implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (24 
CFR  part  12.  56  FR  11032).  Section  102 
contains  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  the  Department. 

Since  HUD  makes  assistance  under 
this  program  available  on  a  competitive 
basis.  24  CFR  part  12  requires  HUD  to: 
— Ensure  that  documentation  and  other 
information  regarding  each 
application  submitted  to  the 
Department  are  sufficient  to  indicate 
the  basis  upon  which  assistance  was 
provided  or  denied.  HUD  must  make 
this  material  available  for  public 
,     inspection  for  a  five-year  period. 
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(§  12.14  (b))  HUD  will  provide  further 
guidance  on  how  this  material  may  be 
accessed  in  a  later  notice  published  in 
the  Federal  Register. 
— Publish  a  notice  in  the  Federal 
Register  at  least  quarterly  indicating 
the  recipients  of  the  assistance. 
(§  12.16(a)) 

Subpart  C  of  24  CFR  part  12  requires 
that  applicants  seeking  assistance  from 
HUD  for  a  specific  project  or  activity 
make  the  disclosures  required  under 
§  12.32.  An  implementing  notice  for  part 

12.  subpart  C.  is  being  published  in  the 
Federal  Register.  Applicants  shall  use 
the  form  and  guidance  contained  in  that 
notice  to  make  the  required  disclosures. 

E.  Section  t03  of  the  HUD  Reform  Act 

HUO's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13. 1991  (56  FR  22088)  and  became 
effective  June  12, 1991.  That  regulation, 
codified  as  24  CFR  part  4,  applies  to  the 
funding  competition  announced  today. 
The  requirements  of  the  rule  continue  to 
apply  until  the  announcement  of 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making-of 
funding  decisions  are  limited  by  24  CFP 
part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  ht>m 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815;  TDD:  (202)  70&-llli 
(These  are  not  toll-free  numbers.) 

F.  Section  112  of  the  HUD  Reform  Act 

Section  112  of  the  HUD  Reform  Act 
amended  the  Department  of  Housing 
and  Development  Act  by  adding  section 

13.  which  contains  two  provisions 
dealing  with  efforts  to  influence  HUD's 
decisions  with  respect  to  financial 
assistance.  The  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  these  efforts — those  who 
pay  others  to  influence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  prohibits  the 
payment  of  fees  to  those  who  are  paid  to 
influence  the  award  of  HUD  assistance, 
if  the  fees  are  tied  to  the  number  of 
housing  units  received  or  are  based  on 
the  amount  of  assistance  received,  or  if 


they  are  contingent  upon  the  receipt  of 
the  assistance. 

Section  13  was  implemented  by  final 
rule  (24  CFR  part  66)  published  in  the 
Federal  Register  on  May  17, 1991  (56  FR 
22912).  If  readers  are  involved  in  any 
efforts  to  influence  the  Department  in 
these  ways,  they  are  urged  to  read  the 
final  rule,  particularly  the  examples 
contained  in  appendix  A  of  24  CFR  part 
86. 

Any  questions  concerning  the  rule 
should  be  directed  to  Arnold  J.  Haiman, 
Director,  Office  of  Ethics,  room  2158. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington.  DC  24410.  Telephone:  (202) 
708-3815;  TDD:  (202)  708-1112.  (These 
are  not  toll-free  numbers.)  Forms 
necessary  for  comphance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

G.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of  section 
319  of  the  Department  of  Interior  and 
Related  Agencies  Appropriations  Act 
for  Fiscal  Year  1990  (31  U.S.C.  1352) 
(The  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
branches  of  the  federal  government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  t}een  or  will  be  spent 
on  lobbying  activities  in  connection  with 
the  assistance 

HUD  Field  OfTicM 

Regioo  I 

Massachusetiit 

Boston  MassacAuseits  Regional  Office 
HUI>— Boston  Regional  Office.  Thomas  P 

O'Neill,  (r.  Federal  Bldg .  10  Causeway  St.. 

Room  375.  Boston,  MA  02222-1092:  (817) 

665-5234,  (TDD)  1617)  565-5453 

Connecticut 

Hartford,  Connecticut  Office 
HUD— Hartford  Office,  330  Main  Si.. 

Hartford,  CT  06106-1860:  (203)  240-4523 

(TDD)  (203)  240-4522. 

New  Hampshire 

Manchester,  New  Hampshire  Office 
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HUD— Manchester  Office,  Norris  Cottoo 
Federal  Bldg.,  275  Chestnut  St., 
Manchester.  NH  03101-2487;  (603)  680-7681, 
(TDD)  (603)  666-7&1& 

Rhode  Mond 

Providence,  Rhode  Island  Office 

HUD— Providence  Office,  330  )ohn  O.  Pastore 
Federal  Bldg.  &  U.S.1>08t  Ofrice— Kennedy 
Plaza.  Providence.  RI  02g03-174S;  (401)  528- 
5351,  (TDD)  (401)  528-«364. 

Regkian 

New  York 

New  York  Regional  Office 

HUD— New  York  Regional  Office,  28  Fed. 

Plaza.  New  York.  NY  10278-0068;  (212)  264- 

6500,  (TDD)  (212)  264-0027. 
Buffalo,  New  York  Office 
HUD— Buffalo  Office.  Lafayette  Ct.,  Sth  Floor. 

465  Main  St..  Buffialo.  NY  1420l»-1780(  (716) 

848-5755.  (TDD)  (716)  846-5787. 

New  Jersey 

Newark,  New  Jersey  Office 

HUD— Newark  Office.  Military  Parte  Bldg..  80 

Park  PI.,  Newark,  NJ  07102-5504;  (201)  877- 

1662,  (TDD)  (201)  877-6649, 

Region  III 

Pennsylvania 

Philadelphia,  Pennsylvania  Regional  Office 

HUD— Philadelphia  Regional  Office,  Liberty 
Sq.  Bldg.,  105  S.  7th  St.,  Philadelphia,  PA 
19108-3392;  (215)  597-2560,  (TDD)  (215) 
597-5564. 

Pittsburgh.  Pennsylvania  Office 

HUD— Pittsburgh  Office,  412  Old  Post  Office 
and  Courthouse  Bldg.,  700  Grant  St., 
Pittsburgh.  PA  15219-1906;  (412)  644-6428, 
(TDD)  (412)  644-5747. 

District  of  Columbia 

Washington.  DC  Office — (Category  A) 
HUD— Washington,  DC  Office,  Union  Center 
Plaza,  Phase  II,  820  First  St.,  NE.,  suite  30a 
Washington,  DC  20002-4205;  (202)  275- 
9206,  (TDD)  (202)  275-0967. 

Maryland 

Baltimore.  Maryland  Office 

HUD— Baltimore  Office.  10  N.  Calvert  St.,  3rd 

Floor.  Baltimore,  MD  21202-1865;  (301)  962- 

3047.  (TDD)  (301)  962-0106. 

Virginia 

Richmond,  Virginia  Office  - 

HUD— Richmond  Office,  400  N.  Sth  St., 

Richmond,  VA  23240;  (804)  771-2721,  (TDD) 

(804)  771-2820. 

West  Virginia 

Charleston,  West  Virginia  Office 
HUD— Charleston  Office,  405  Capitol  St., 

suite  708,  Charleston,  WV  25301-1795;  (304) 

347-7000  (TDD)  (304)  347-7044. 

Region  IV 

Georgia 

Atlanta,  Georgia  Regional  Offica 
HUD— Atlanta  Regional  OfHce,  Richard  B. 

Russell  Fed.  Bldg..  75  Spring  St..  SW.. 

Atlanta.  GA  30303-3388;  (404)  331-5136, 

(TDD)  (404)  730-2654. 


Alabama 

BirauaglMm,  Alabama  Office 

HUI>--Binningham  Office.  800  Beacon  Fkwy 
West  suite  3Qa  Biimin^nm,  AL  3S20»- 
3144;  (205)  731-1817.  (TDD)  (205)  731-1817. 

Kentucky 

Louisville,  Kentucky  Office 

HUD— Louisville  Office,  801 W.  Broadway, 

P.O.  Box  1044,  LouisviUe.  KY  40201-1044; 

(502)  582-5251.  (TDD)  (502)  582-6139. 

Mississippi 

Jackson.  Mississippi  Office 

HUD— fackson  Office.  Dr.  A.  H.  McCoy  Fed. 

Bldg..  100  W.  Capitol  St.  room  9ia  fackson. 

MS  39260-1096;  (801)  965-4702.  (TDD)  (601) 

965-4171. 

North  Carolina 

Greensboro,  North  Carolina  Office 

HUD— Greensboro  Office,  415  N.  Edgeworth 

St.,  Greensboro,  NC  27401-2107;  (919)  333- 

5361,  (TDD)  (919)  333-5518. 

Puerto  Rico 

Caribbean  Office 

HUD— Caribbean  Office,  San  )uan  Center, 

159  Carlos  E.  Chardon  Ave.,  San  Juan,  PR 

00918-1804;  (809)  766-8121. 

e 

South  Carolina 

Columbia,  South  Carolina  Office 
HUD— Columbia  Office,  Storm  Thurmond 

Fed.  Bldg.,  1835  Assembly  St.,  Columbia, 

SC  29201-2460;  (803)  765-5592. 

Tennessee 

Knoxville,  Tennessee  Office 

HUD— Knoxville  Office,  John  J.  Duncan  Fed. 

Bldg.,  710  Locust  St.,  Knoxville,  TN  37902- 

2526;  (615)  549-9384,  (TDD)  (615)  549-9372. 
Nashville,  Tennessee  Office 
HUD— Nashville  Office.  251  Cumberland 

Bend  Dr.,  suite  200,  Nashville.  TN  37228- 

1803;  (615)  736-5213. 

Florida 

Jacksonville,  Florida  Office 

HUD— Jacksonville  Office,  325  W«  Adams  St., 

Jacksonville,  FL  32202-4303;  (904)  791-2828, 

(TDD)  (904)  791-1241. 

Region  V 

Illinois 

Chicago.  Illinois  Regional  Office 
HUD— Chicago  Regional  Office.  77  W. 

Jackson  Blvd..  26th  Floor.  Chicago,  IL 

60604-3507:  (312)  353-5680. 

Michigan 

Detroit,  Michigan  Office 

HUD— Detroit  Office,  Patrick  V.  McNamara 

Fed.  Bldg.,  477  Michigan  Ave.,  Detroit  MI 

48226-2592;  (313)  228-7900. 
Grand  Rapids,  Michigan  Office 
HUD-Grand  Rapids  Office,  2922  Fuller  Ave., 

NE,  Grand  Rapids,  MI  49505-3409;  (616) 

458-2100. 

Indiana 

Indianapolis,  Indiana  Office 

HUD— Indianapolis  Office,  151  N.  Delaware 

St.,  Indianapolis,  IN  46204-2526;  (317)  220- 

6303. 


Minnesota 

MinneapoUs-St  Paul.  Minneaota  Office 
HUD-MlBoeapoUa-St  Paol  ORioe.  220  2nd 

St  Sovth.  Bridge  Place  Bldg.,  Mtaneapolia. 

MN  55401-2185:  (812)  370-3000 

Ohio 

Cincinnati.  Ohio  Office 

HUD— Cincinnati  Officet,  Fed.  Office  Bldg.. 

room  9002.  SSO  Main  St,  Cincinnati.  OH 

45202-32S3;  (613)  084-2884. 

Cleveland,  Ohio  Office 

HUD— Cleveland  Office,  One  Playhouse  Sq.. 

1375  EucUd  Ave.,  room  420,  Qeveland.  OH 

44114-1832;  (216)  522-4085. 
Columbus,  Office  Office 
HUD-Cohimbos  Office.  200  N.  Hi^  St, 

Cohimbna.  OH  43215-2488;  (614)  408-5737. 

Wisconsin 

Milwaukee.  Wisconsin  Office 

HUD— Milwaukee  Office.  Henry  S.  Reuas 
Fed.  Plaza,  310  W.  Wisconsin  Ave.,  suite 
1380.  Milwaukee,  WI 53203-2289;  (414)  2B7- 
3214. 

Region  VI 

Texas 

Fort  Worth,  I'exas  Regional  Office 
HUDr-Fort  Worth  Regional  Office.  1600 
Throckmorton,  P.O.  Box  2905,  Fort  Worth, 
TX  76113-2905;  (817)  885-5401  (TDD)  (817) 
885-5447. 

Houston,  Texas  Office 

HUD— Houston  Office,  Nat.  Bank  of  Texas 

Bldg.,  221  Norfolk,  suite  200,  Houston.  TX 

77098-4098.  (713)  653-3274. 
San  Antonio.  Texas  Office 
HUD— San  Antonio  Office,  Washington  Sq. 

Bldg..  800  Dolorosa  St.,  San  Antonia  TX 

78207-4563;  (512)  229-6800,  (TDD)  (512) 

229-8885. 

Arkansas 

Little  Rock.  Arkansas  Office 

HUD— Utile  Rock  Office.  Lafayette  Bldg..  523 
Louisiana,  suite  200,  Little  Rock,  AR  72201- 
3523;  (501)  378-5931,  (TDD)  (501)  378-5405. 

Louisiana 

New  Orleans,  Louisiana  Office 

HUD— New  Orleans  Office.  Fisk  Fed.  Bldg.. 
1661  Canal  St.,  P.O..Box  70288.  New 
Orieans,  LA  70112-2887;  (504)  589-7200. 

Oklahoma 

Oklahoma  City.  Oklahoma  Office 
HUD— Oklahoma  City  Office,  Murrah  Fed. 
Bldg..  200  NW  Sth  St.,  Oklahoma  City,  OK 
73102-3202:  (405)  231-4181,  (TDD)  (405) 
231-4181. 

Region  VII 

Missouri 

Kansas  City,  Missouri  Regional  Office 
HUD— Kansas  City  Regional  Office,  Gateway 

Towers  2, 400  Slate  Ave..  Kansas  City.  KS 

66101-2406;  (913)  236-2162,  (TDD)  (913) 

236-3972. 
St  Louis,  Missouri  Office 
HUD— St.  Louis  Office,  1222  Spruce  St.,  St. 

Louis.  MO  63103;  (314)  965-4702,  (TDD) 

(314)  539-6331. 
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Nebraska  ,        ' 

Omaha,  Nebraska  Office 

HUD— Omaha  Office.  Braiker/Brandeis  Bldg., 
210  S.  16th  St.,  Omaha,  NE  68102-1622: 
(402)  221-3703.  (TTD)  (402)  221,-3703. 

Iowa  I 

Des  Moines,  Iowa  Office 
HUD— Des  Moines  Office.  Fed.  Bldg..  210 
Walnut  St.,  room  239,  Des  Moines,  lA 
50309-2155;  (515)  284-4512,  (TDD)  (515) 
.284-4706, 

Region  VIII  I 

Colorado 

Denver.  Colorado  Regional  Office 

HUD— Denver  Regional  Office,  Exec.  Tower 

Bldg.,  1405  Curtis  St.,  Denver.  CO  80202- 

2349;  (303)  844-4513. 

Region  IX 

California 

San  Francisco,  California  Regional  Office 
HUD— San  Francisco  Regional  Office,  Philip 
Burton  Fed.  Bldg.  &  U.S.  Courthouse,  450 


Golden  Gate  Ave.,  P.O.  Box  36003,  San 

Francisco,  CA  94102-3448;  (415)  556-4752, 

(TDD)  (415)  556-8357. 
Los  Angeles,  California  Office 
HUD— Los  Angeles  Office,  1615  Olympic 

Blvd..  Los  Angeles,  CA  90015-3801;  (213) 

251-7122,  (TDD)  (213)  251-7038. 
Sacramento,  California  Office 
HUD— Sacramento  Office,  777  12th  St.,  suite 

200.  P.O.  Box  1978,  Sacramento,  CA  95814- 

1977:  (916)  551-1351.  (TDD)  (916)  551-5971. 

Hawaii 

Honolulu,  Hawaii  Office  (Ca  cgory  A) 
HUD— Honolulu  Office,  7  V  aterfront  Plaza, 
suite  500,  500  Ala  Moar    Blvd.,  Honolulu, 
HI  96813-4918:  (808)  541-1327.  (TDD)  (808) 
551-1356. 

Arizona 

Phoenix,  Arizona  Office 

HUD— Phoenix  Office,  400  N.  5th  St..  suite 

1600,  2  Arizona  Center,  Phoenix,  AZ  85004; 

(602)  379-4434.  (TDD)  (602)  379-4461. 


Region  X 

Washington 

Seattle,  Washington  Office 

HUD— Seattle  Regional  Office.  Arcade  Plaza 

Bldg.,  1321  2nd  Ave..  Seattle,  WA  98101- 

2504;  (206)  553-5414, 

Oregon 

Portland,  Oregon  Office 

HUD— Portland  Office,  Cascade  Bldg.,  520 

SW  6th  Ave..  Portland.  OR  97204-1596: 

(503)  326-2561. 

Alaska 

Anchorage,  Aleiska  Office 

HUD— Anchorage  Office,  222  W.  8th  Ave.. 

#64.  Anchorage.  AK  99513-7537;  (907)  271- 

4170. 

Dated:  December  20. 1991. 
Jack  Kemp, 
Secretary. 

[FR  Doc.  92-587  Filed  1-13-92;  8:45  am) 
BiUJiW  CODE  4210-32-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24CFRSubtttieA 

[Docket  No.  N-92-3200;  FR-296i6-N-03] 

HOPE  for  Homeownership  of  Single 

Family  Homes  Program;  Program 

Guidelines 

agency:  Office  of  the  Secretary,  HUD. 

ACTION:  Program  guidelines. 

summary:  This  document  revises  HUD's 
guidelines,  published  on  February  4. 
1991  (56  FR  4458),  that  govern  the 
operation  of  the  HOPE  for 
Homeownership  of  Single  Family  Homes 
program  (HOPE  3)  that  provide  for 
homeownership  by  low-income  families. 
Included  in  the  amendments  is  a  new 
Part  III,  governing  planning  grants  under 
the  HOPE  3  program.  This  Part  was 
reserved  in  the  February  4, 1991 
publication.  The  amencbnents  take  effect 
immediately.  Elsewhere  in  today's  issue 
of  the  Federal  Register,  HUD  is 
publishing  a  Notice  of  Fund  Availability 
for  the  HOPE  3  grant  program  and 
NOFAs  for,  and  notices  amending,  the 
other  two  HOPE  Grant  programs: 
HOPE  for  Public  and  Indian  Housing 

Homeownership  (HOPE  1);  and 
HOPE  for  Homeownership  of 

Multifamily  Units  (HOPE  2). 

The  HOPE  Grant  programs  are 
authorized  by  title  FV  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Apt  (NAHA)  (Pub.  L 101-625,  enacted 
November  28, 1990).  HOPE  is  an 
acronym  for  Homeownership  and 
Opportunity  for  People  Everjrwhere. 

The  purpose  of  the  HOPE  Grant 
programs  is  to  provide  homeownership 
opportunities  for  low-income  families 
and  individuals. 

The  authorizing  legislation  provides 
for  implementation  by  publication  of  a 
notice  for  immediate  effect.  Comments 
on  the  notice  published  on  February  4, 
1991  were  due  September  30. 1991.  HUD 
invites  public  comment  on  this  notice  of 
program  guidelines,  especially  on  the 
new  Part  III  for  planning  grants  and  on 
the  amendments  and  will  consider  the 
comments,  together  with  comments 
received  by  September  30,  in  developing 
the  final  rule  for  the  program.  As 
required  by  the  statute.  HUD  will 
publish  the  final  rule  within  eight 
months  from  today. 
DATES:  Effective  date:  January  14, 1992. 

Comment  due  date:  April  15, 1992. 

Those  sections  of  these  Guidelines 
that  contain  information  collection 
requirements  with  respect  to  planning 
grants  (Sections  310, 801,  and  805),  the 
new  Cash  and  Management  Information 


System  (Section  740),  and  the 
Environmental  Procedures  and 
Standards  requirements  (Section  745) 
will  not  become  effective  until  the  Office 
of  Management  and  Budget  has 
approved  the  information  collection 
requirements  and  a  separate  notice  of 
that  fact  has  been  published  by  HUD  in 
the  Federal  Register. 
addresses:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  guidelines  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at  the 
above  address.  Note  that  comments  on 
the  information  collection  requirements 
contained  in  sections  310, 801,  and  805 
that  relate  to  planning  grants,  section 
740  that  relate  to  the  new  Cash  and 
Management  Information  System,  and 
section  745  that  relate  to  the 
Environmental  Procedures  and 
Standards  requirements,  should  also  be 
forwarded  to  the  Office  of  Management 
and  Budget's  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Building,  room  3001,  Washington, 
DC.  20303,  Attention:  Jenny  Main,  Desk 
Officer  for  HUD. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Garrity,  Office  of  Affordable 
Housing  Programs,  20Z-708-0324.  To 
provide  service  for  pers5ns  who  are 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-600-877-TDDY,  1-600-877- 
8339,  or  202-708-9300.  Department  of 
Housing  and  Urban  Development,  room 
7158. 451  Seventh  Street  SW.. 
Washington,  DC  20410.  (Telephone 
numbers,  other  than  "800"  TDD 
numbers,  are  not  toll-free.) 
SUPPtXMENTARY  INFORMATION!  The 
information  collection  requirements 
contained  in  sections  415, 801,  and  805 
of  these  amended  guidelines  that  relate 
to  implementation  grants  have  been 
approved  by  the  Office  of  Management 
and  Budget,  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520),  and  assigned  0MB 
control  number  2506-0119.  These 
guidelines  add  three  new  coUectioh  of 
information  requirements  that  relate  to 
planning  grants  at  sections  310, 801,  and 
805  and  also  add  new  requirements 
related  to  the  Cash  and  Management 
Information  System  and  Enviroimiental 
Procedures  and  Standards  at  sections 


740  and  745.  These  have  been  submitted 
to  0MB  for  expedited  review  under  the 
Paperwork  Reduction  Act  of  1980. 
Pending  approval-nf  these  collections  df 
information  by  0MB  and  the  assignment 
of  an  0MB  control  number,  no  person 
may  be  subjected  to  a  penalty  for  failure 
to  comply  with  these  information 
collection  requirements.  Upon  approval 
by  0MB,  a  notice  containing  the  0MB 
approval  number  will  be  published  in 
the  Federal  Register.  Information  on 
these  new  requirements  is  provided  as 
follows: 

The  annual  public  reporting  burden 
for  the  information  collection 
requirements  contained  in  this  notice 
that  relate  to  planning  grants,  the  Cash 
and  Management  Information  System, 
and  Environmental  Procedures  and 
Standards  are  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searchingjxisting  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  in  this 
document  under  the  heading.  Other 
Matters.  Comments  regarding  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden, 
should  be  sent  by  February  13, 1992;  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  at  the 
address  stated  above;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  room  3001, 
Washington.  DC  20503.  Attention:  Jenny 
Main,  Desk  Officer  for  HUD.  At  the  end 
of  the  public  comment  period  on  this 
notice,  the  Department  may  amend  the 
information  collection  requirements  set 
out  in  this  notice  to  reflect  public 
comments  or  0MB  comments  received 
concerning  the  information  collections. 

Summary  of  Amendments  to  HOPE  3 
Guidelines 

In  addition  to  the  addition  of  Part  III 
for  plarming  grants  (and  miscellaneous 
conforming  amendments  throughout  the 
guidelines),  various  clarifications, 
technical  corrections,  and  a  few 
reorganizations,  HUD  has  made  the 
following  significant  changes  to  the 
guidelines  published  on  February  4, 
1991.  Potential  applicants  should  read 
the  entire  document  thoroughly. 

Part  I.  Purpose:  Summary:  and 
Relationship  to  Other  Programs 

Section  110(a)  has  been  amended  to 
give  guidance  on  the  applicability  of 
section  18  of  the  1937  Act,  with  respect 
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to  the  disposition  of  public  and  Indian 
housing. 

Section  110(b},  Termination  of  Section 
8  and  Other  Rental  Assistance,  has  been 
corrected  to  require  termination  of  all 
section  8  assistance,  not  just  project- 
based  section  8  assistance,  before  an 
eligible  family  acquires  an  ownership 
interest  in  an  eligible  property.  The 
HOPE  3  program  does  not  provide  for 
the  provision  of  any  rental  assistance 
for  homeowners. 

Part  II.  Definition 

The  definition  of  Applicant  has  been 
clarified  by  noting  that  a  cooperative 
association  may  be  an  eligible  applicant 
only  for  property  it  proposes  to  acquire 
and  transfer  to  eligible  families. 

The  definition  of  Eligible  Property  has 
been  modified  to  permit  use  of 
condominium  units  in  developments 
containing  more  than  four  units  to 
qualify. 

The  definition  of  Eligible  Property  has 
also  been  modiHed  to  specify  that  the 
term  "State  or  local  government"  means 
any  entity  included  in  the  first  sentence 
of  the  definition  of  "public  body."  Under 
section  446(4]  of  NAHA,  properties 
eligible  for  use  in  the  HOre-3  program 
are  one-  to  four-unit  single  family 
properties  owned  or  held  by  HUD  aJnd 
certain  other  designated  entities, 
including  "a  State  or  local  government." 
Since  the  quoted  phrase  is  not  limited  by 
its  terms  to  general  purpose 
governments  (unlike  a  number  of  other 
HUD  program  statutes,  e.g.,  CDBG^ 
HOME,  and  Steward  B.  McKinney 
Homeless  Assistance,  which  use  the 
terms  "unit  of  general  local  government" 
and  "general  purpose  political 
subdivision")  and  since  the  Department 
desires  to  broaden  the  reach  of  the 
HOPE  3  program  to  the  most  suitable 
properties  available,  the  definition  has 
been  amended. 

This  construction  is  compatible  with  a 
listing  of  governmental  designations  in 
the  Government  Organization  report  for 
the  1987  Census  of  Governments 
published  by  the  Bureau  of  Census,  U.S. 
Department  of  Commerce,  which 
includes  special  purpose  governments 
and  subordinate  agencies  of  the  State  or 
local  governments.  (Although  not 
counted  as  a  separate  government  such 
agencies  are  classified  as  govenunental 
designations  having  certain 
characteristics  of  govenunental  units.) 
The  amendment  to  the  definition  of 
"eligible  property"  in  the  Guidelines 
makes  clear  that  properties  held  by 
State  housing  finance  agencies  and 
other  public  bodies  are  part  of  the 
available  inventory  to  ensure  a  wide 
choice  in  selecting  the  most  suitable 
properties  for  the  program. 


The  definition  of  First-Time 
Homebuyer  has  been  clarified  to  state 
that  a  participant  in  a  homeownership 
program,  such  as  the  Mutual  Help  and 
Turnkey  III  programs,  who  has  not  yet 
acquired  title  qualifies  as  a  first-time 
homebuyer. 

The  definition  of  Ownership  Interest 
has  been  amended  by  noting  that  mutual 
housing  is  eligible  only  to  the  extent  it 
provides  for  the  transfer  of  ownership 
interests  to  eligible  families.  Some  forms 
of  mutual  housing  do  not  give  occupants 
ownerships  rights,  such  as  an  equity 
stake  in  the  property  or  the  right  to  sell 
the  property  (or  shares  representing  the 
property,  as  in  cooperatives). 

The  definition  of  Private  Nonprofit 
Organization  has  been  amended  to 
require  that  it  be  a  tax  exempt  entity 
under  section  501(c)  of  the  Internal 
Revenue  Code  of  1986.  - 

Part  III.  Planning  Grants 

This  entire  part  is  new.  The  February 
4  guidelines  reserved  Part  III  for 
planning  grants. 

Part  rv.  Implementation  Grants 

Section  401(c),  Overall  Limitations, 
has  been  amended  to  limit  the  total 
amount  of  all  an  applicant's 
implementation  grants  in  response  to 
any  one  NOFA  to  5  percent  of  the  total 
available  amount  for  implementation 
grants  under  the  NOFA,  instead  of  $1 
miUion  in  any  year  in  any  one  region. 

Section  401(c)(2)  permits  an  applicant 
to  apply  for  both  a  planning  grant  and 
an  implementation  grant  in  response  to 
any  one  NOFA.  If  an  applicant  submits 
applications  for  both  planning  and 
implementation  grants,  HUD  will  review 
the  application  for  an  implementation 
grant  first  to  determine  if  it  passes  all 
screening  and  threshold  requirements.  If 
the  application  does,  the  application  for 
a  planning  grant  will  not  be  processed.  If 
it  does  not  pass  all  screening  and 
threshold  requirements,  the  applicant's 
planning  grant  application  will  be 
processed. 

A  new  section  401(d),  Scope  of 
Program,  has  been  added  to  provide  that 
applications  which  identify  a  public 
body  (or  agency  or  instrumentality)  as 
the  entity  to  execute  the  grant 
agreement  may  only  propose  a  program 
to  be  carried  out  within  the  jurisdiction 
of  that  entity.  Applications  which 
identify  a  private  nonprofit  as  the  entity 
to  execute  the  agreement  may  propose  a 
program  to  be  carried  out  within  two  or 
more  jurisdiction?.  No  application  may 
propose  a  program  to  be  carried  out  in 
more  than  one  State.  These  changes  are 
designed  to  simplify  program 
administration  and  avoid  questions 


about  the  legal  authority  of  applicants  to 
carry  out  their  programs. 

Section  405(a),  Limitations,  has  been 
amended  to  provide  that  only  costs 
incurred  on  or  after  the  effective  date  of 
the  grant  agreement  qualify  for  funding 
under  the  program. 

Section  405,  Eligible  Implementation 
Grant  Activities,  has  been  reorganized 
to  make  paragraph  (b)(3),  Financial 
Assistance  to  Homebuyers,  a  separate 
paragraph.  This  material  was  formerly 
under  paragraph  (b)(2).  The  new 
paragraph  (b)(3)  has  also  been 
expanded  to  clarify  the  scope  of  eligible 
activities. 

Section  405(b)(2)(iii)(A)  has  been 
amended  to  provide  that  the  cost  of 
acquisition  and  rehabihtation  paid  for 
from  grant  funds  or  from  matching  funds 
being  contributed  may  not  exceed  the 
cost  cap.  This  corrects  an  error  'n  the 
February  4  guidelines. 

Section  405(b)(4).  Rehabilitation,  has 
been  amended  to  provide  that  the 
property  shall  be  rehabilitated  to  a  level 
that  makes  it  marketable  for 
homeownership  to  low-income  families 
(those  with  incomes  at  or  below  80 
percent  of  the  median  area  income). 
HUD  has  determined  that  assistance 
should  not  be  used  to  make  the  units 
marketable  to  families  with  income 
within  100  percent  of  the  median  area 
income,  as  was  permitted  in  the 
February  4  guidelines,  in  order  to  assist 
more  families  achieve  homeownership. 
HUD  has  dropped  the  provision 
encouraging  applicants  to  undertake 
rehabilitation  that  goes  beyond 
applicable  minimum  standards.  While 
this  is  stili  permitted.  HUD  believes  that 
modest  rehabilitation  will  reduce 
program  costs  and  make 
homeownership  possible  for  more  low- 
income  families. 

Section  405(b)(9),  Replacement 
Reserves,  has  been  extensively  revised. 
A  single  replacement  reserve  for  all 
properties  under  a  recipient's  program 
may  be  established.  The  rules  governing 
such  replacement  reserves  have  been 
revised  extensively  and  should  be 
reviewed  carefully  by  applicants. 

Section  405(b)(12),  Economic 
Development,  has  been  amended  to 
permit  only  those  activities  that  involve 
job  training  or  retraining  and  day  care 
costs  of  those  participating  in  HOPE  3- 
approved  job  training  and  retraining 
activities.  This  will  conserve  HOPE  3 
resources  and  make  assistance  for  more 
families  possible.  In  addition,  this 
section  has  been  amended  to  cap  the 
total  amount  of  planning  and 
implementation  grants  related  to  any 
one  homeownership  program  for 
economic  development  activities  to 
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$250,000.  consistent  with  the  poUdea 
under  the  HOPE  1  and  2  programs. 

Section  410(b](l)(i).  under  Matching 
Requirements  for  Ini{dementation 
Grants,  has  been  certified  to  provide 
that  cash  contributions  must  be 
contributed  permanently  for  uses  under 
the  program  to  count  towards  the  match. 

Section  410(b)(1)  (iv)  and  (vi)  have 
been  added  to  clarify  computation  of  the 
match.  Clause  (iv)  provides  that  cash 
contributions  may  be  made  by  the 
applicant,  non-Federal  public  entities, 
private  entities,  and  individuals, 
including  program  income  from  a 
Federal  grant  earned  after  the  end  of  the 
award  period  if  no  Federal  requirements 
govern  their  disposition  (including 
UDAG  and  HoDAG  repayments).  Clause 
(vi)  provides  that  the  grant  equivalent  of 
a  below-market  interest  rate  loan  to  the 
homebuyer,  where  all  repayments, 
interest,  and  other  return  will  not  be 
permanently  contributed  to  the  HOPE 
program,  may  be  counted  as  a  cash 
contribution,  in  accordance  with 
specified  standards.  These  provisions 
were  taken  from  the  HOME  rule 
governing  match  requirements  for  that 
program. 

Section  410(b1flj(v)  provides--that  cash 
contributions  may  also  be  made  towards 
the  match  from  sale  proceeds  from  the 
Turnkey  III  Homeownership  and  Mutual 
Help  programs  and  approved 
homeownership  programs  imder  section 
5(h)  of  the  1937  Act.  Section 
4ldi[b)(l)(vii)  clarifies  that  a  down 
payment  by  an  eUgible  family  may  not 
count  towards  the  match  (since  it  is 
counted  towards  a  family's  equity  and, 
therefore,  cannot  be  considered  a 
permanent  contribution  to  the  program). 
Finally,  section  410(b)(l)(viii)  permits 
amounts  that  an  applicant  has  requested 
in  an  application  submitted  to  the 
Federal  Housing  Finance  Board  for 
assistance  imder  its  Affordable  Housing 
Program  to  count  towards  the  match,  so 
long  as  FHFB  approves  the  application 
before  the  date  HUD  approves  the 
HOPE  application. 

Section  410fb)(2),  Administrative 
Costs,  has  been  amended  to  state  that 
HUD  will  credit  a  contribution  for 
administrative  costs  from  non-Federal 
sources  in  an  amount  up  to  7  percent  of 
the  amount  of  the  implementation  grant 
for  purposes  of  the  match.  This  will 
simplify  program  administration  for 
recipients  and  HUD.  Since  no  more  than 
15  of  the  grant  amount  plus  any  match 
amounts  may  be  used  for  administrative 
costs,  if  a  recipient  requests  funding  for 
more  than  8  percent  of  the  grant  for 
administrative  costs,  if  a  recipient 
requests  funding  for  more  than  8  percent 
of  the  grant  for  administrative  costs,  the 
amount  credited  towards  the  match  will 


be  reduced  to  less  dian  7  percent  to  stay 
within  the  15  percent  limitation.  In 
addition,  material  from  section  410(a) 
regarding  administrative  costs  has  been 
moved  to  diis  section. 

Section  410(b)(4).  Land  or  Otiier  Real 
Property,  has  been  amended  in  several 
respects  to  clarify  w^ch  cost  caps  apply 
in  various  circumstances.  In  addition. 
vacant  lots  (onto  which  homes  will  be 
moved)  may  be  contributed  and  count 
towards  the  match  only  if  they  are  on 
existing  streets  served  with  utilities,  to 
avoid  excessive  costs  of  making 
contributed  lots  usable  under  the 
program. 

Section  410(b)(5),  Infrastructure,  has 
been  amended  to  provide  that  an 
infrastructure  investment  may  be 
counted  towards  the  match  only  if  it 
was  completed  after  the  date  that  is  12 
months  before  the  date  of  the  HUD 
notification  to  the  applicant  of 
implementation  grant  approval.  This 
makes  the  HOPE  program  substantially 
consistent  with  the  HOME  program.  The 
February  4  guidelines  permitted 
counting  infrastructure  expenditures 
only  if  they  were  made  after  the  date  of 
HUD  approval  of  the  application.  In 
accordance  with  section  410(c), 
contributions  for  eligible  activities  must 
generally  be  provided  within  four  years 
from  the  effective  date  of  the  grant 
agreement 

Section  410(b)(8),  Debt  Forgiveness, 
has  been  amended  to  clarify  the 
applicability  of  the  limitation  on  the 
amount  that  may  be  counted  towards 
the  match. 

Section  410(b1(7)(ii).  under  Other  In- 
Kind  Contributions,  has  been  amended 
to  increase  the  valuation  of  donated 
labor,  including  sweat  equity,  fi^m  $5  an 
hour  to  $10  an  hour,  consistent  with 
recent  changes  to  HUD's  Shelter  Plus 
Care  program.  This  section  has  also 
been  clarified  to  provide  that  sweat 
equify  may  be  counted  towards  the 
match  only  if  it  is  not  also  counted 
towards  a  family's  equify. 

Section  410(b}(7)(iii]  has  been  added 
to  provide  guidance  in  the  case  of 
donated  materials  and  suppHes. 

Section  410ic),  Other  Restrictions,  has 
been  amended  to  require  that 
contributions  towards  the  match  shall 
be  provided  no  later  than  the  deadline 
for  completion  of  program  activities 
except  that  contributions  of  taxes,  fees, 
and  other  charges,  may  be  made  after 
the  deadline.  The  February  4  guidelines 
set  the  deadline  at  the  date  the  family 
acquired  the  homeownership  interest, 
except  for  counseling  and  training, 
which  HUD  has  determined  was  too 
rigid  a  rule  to  be  practical. 

Section  415(b)f2}f;i],  under 
Applications  for  Implementation  Grants, 


has  beoi  added  to  provide  that,  where 
the  match  does  not  apply  to  an  IHA  in 
accordance  with  Section  410(d),  the 
application  shall  contain  a  certification 
that  the  IHA  has  not  received,  and  will 
not  receive,  amounts  under  title  I  of  the 
Housing  and  Communify  Development 
Act  of  1974  for  the  fiscal  year  in  which 
HUD  obligates  the  HOPE  grant  funds. 

Section  415(b)(3)(iii)  is  new.  It  permits 
an  application  from  a  private  nonprofit 
organization  that  has  applied  for  tax 
exempt  status  under  section  501(c)  of 
the  Internal  Revenue  Code  of  1986  on  or 
before  the  date  of  application  to  be 
considered,  so  long  as  it  receives 
approval  before  the  effective  date  of  the 
grant  agreement. 

Section  415(b)(4).  Description  of 
Proposed  Homeownership  Program,  has 
been  amended  to  permit  completion  of 
program  activities  within  four  years 
(instead  of  three),  to  give  recipients 
additional  time  to  complete  program 
activities.  See,  also,  the  conforming 
change  in  Section  705. 

Section  415(b)(5).  Plan,  has  been 
amended  to  require  the  procedures 
described  in  the  application  established 
under  paragraph  (A)  for  the  selection  of 
eligible  families  to  provide  for  selection 
of  famiUes  that  are  creditworthy  and 
have  the  financial  capacity  to  handle  the 
anticipated  costs  of  homeownership. 

Paragraph  (D)  has  been  corrected.  The 
statute  requires  that  families  that  legally 
occupy  units  on  the  date  the 
implementation  grant  application  was 
submitted  to  HUD  be  given  a  preference 
The  guidelines  also  give  a  first 
preference  to  current  residents, 
consistent  with  the  law's  prohibition  of 
displacement.  If  the  unit  occupied  by  a 
former  resident  on  the  date  the 
implementation  grant  application  was 
submitted  to  HUD  is  occupied  by  a 
current  resident,  a  vacant  unit  under  the 
program  shall  be  offered  to  the  former 
resident  at  the  earliest  possible  time. 

In  addition,  as  required  by  a  recent 
amendment  made  by  the  Departments  of 
Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act,  1992  (Pub. 
L.  102-139.  October  2a  1991),  paragraph 
(D)  has  been  amended  to  give  a  first 
preference,  in  the  case  of  vacant 
properties,  to  otherwise  qualified 
eligible  families  who  reside  in  prablic  or 
Indian  housing  under  the  1937  Act.  The 
plan  will  also  include  such  measures  as 
may  be  necessary  to  inform  residents  of 
public  and  Indian  housing  developments 
of  this  preference,  such  as  informing 
RMCs,  RCs.  niAs,  and  IHAs  or  taking 
other  approprriate  measures. 

Paragraph  (G)  has  been  amended  to 
clarify  that  a  family  may  permit  others 
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to  rent  space  (svch  as  a  basement  area 
or  a  spare  bedroom]  in  the  property 
occupied  by  the  family  as  its  principal 
residence.  Finally,  paragraph  (5](ii)  has 
been  amended  to  require  the  application 
to  identify  the  organization  that  will 
carry  out  any  relocation. 

Section  415(b)(6).  Eligible  Property, 
has  been  amended  to  require  that  the 
application  anticipate  selection  of  at 
least  five  properties  under  the  program. 
Smaller  programs  would  require 
excessive  and  wasteful  adoiinistrative 
costs.  See,  also,  Section  420(b)(2)(i)]. 

Section  415(b)(7).  Housing  Quality 
Standards  Plan,  has  been  amended  to 
require  applicants  to  establish  written 
rehabiUtation  standards,  consistent  with 
their  plans,  but  not  to  require 
submission  to  HUD. 

Section  415(b)(B).  Replacement 
Housing,  has  been  amended  to  provide 
that,  where  section  18  of  the  1937  Act 
appUes,  the  HOPE  3  application  shall 
contain  an  application  under  section  18 
for  the  disposition  of  units  in  public  or 
Indian  housing  developments  (see,  also. 
Sections  110(a)  and  eoi(d)).  Applicants 
that  intend  to  utilize  their  HOPE  3  grant 
in  confunction  with  a  section  5(h)  or  21 
HUD  homeownership  development  shall 
be  required  either  to  submit  as  part  of 
the  HOPE  3  application  package  a 
certification  of  compliance  with  an 
existing  section  5(h)  or  21  replacement 
housing  plan,  or  a  replacement  housing 
plan  under  section  5(h)  or  21.  Applicants 
should  considt  the  HOPE  3  appUcation 
package  to  determine  whether  the 
proposed  homeownership  program  is 
subject  to.  or  exempt  from,  the 
requirements  of  section  18  (including  the 
requirement  for  a  replacement  housing 
plan),  or  whether  alternative 
requirements  (including  alternative 
replacement  housing  plan  provisions) 
are  applicable.  HOPE  assistance  may 
not  bf  used  to  fund  replacement 
housing. 

Section  4l5(b)(10),  Management 
Entity,  has  been  clarified.  Tlie  February 
4  guidelines  required  the  application  to 
identify  and  describe  the  entity  that  will 
manage  the  property.  The  amended 
guidelines  permit  the  applicant  to  state 
that  it  intends  to  operate  and  manage 
the  property. 

Section  415(b)(12){i)(A)  has  been 
amended  to  require  the  application  to 
demonstrate  that  the  monthly 
expenditure  for  principal,  interest  taxes, 
and  insurance  (PITI)  by  an  eligible 
family  that  is  necessary  to  complete  the 
sale  for  the  initial  acquisition  of  a  unit 
be  no  less' than  20  percent  of  adjusted 
family  income.  The  initial  guidelines 
only  included  the  30  percent  ceiling,  and 
HUD  has  determined  that  families 
should  be  required  to  pay  a  certain 


minimum  amount  to  avoid  possible 
abuse.  HUD  may  approve  a  justified 
request  in  the  application  for  a  floor 
lower  than  20  percent  to  avoid  undue 
hardship  to  families,  such  as  where  the 
cost  of  utilities  is  high. 

Section  415(b)(l2)(C)  has  been  added 
to  require  applicants  to  adopt  written 
standards  for  determining  monthly 
expendititfes  under  the  affordability 
requirements,  but  not  to  require 
submission  to  HUD. 

Section  415(b)(16)(i)  has  been  clarified 
to  state  that  an  authorized 
representative  of  the  public  official  who 
submits  the  CHAS  may  make  the 
certification  that  the  application  is 
consistent  with  the  CHAS. 

Section  415(b)(ie](ii)  has  been 
amended  to  delete  the  requirement  that 
an  IHA  demonstrate  that  its  proposed 
homeownership  program  is  consistent 
with  the  tribal  plan.  This  amendment 
will  simplify  the  program  for  entities 
that  lack  the  administrative  resources  to 
carry  out  detailed  planning. 

A  new  section  415(b)(20]. 
Environmental  Certificationi  has  been 
added.  The  application  must  contain  a 
certification  Uiat  the  applicant  agrees  to 
comply  with  the  applicable 
environmental  laws  and  authorities  at 
24  CFR  50.4  and  that  it  will  comply  with 
other  specified  requirements.  HUD  has 
determined  that  an  environmental 
review  should  be  required  at  the  time 
that  each  property  is  being  considered 
for  use  under  the  program,  rather  than 
being  performed  before  HUD  approval 
of  the  implementation  grant,  when  only 
neighborhoods,  rather  than  specific 
properties,  are  likely  to  have  been 
identified.  This  new  requirement  is  a 
part  of  that  larger  policy  change. 

A  new  section  415(b)(21). 
Nonduplication  of  Funding,  has  been 
added  to  require  the  application  to 
contain  a  certification  that  the  applicant 
has  not  and  will  not  receive  assistance 
from  the  Federal  government,  a  State,  or 
a  unit  of  general  local  government,  or 
any  agency  or  instrumentality  thereof, 
for  activities  for  which  funding  is 
requested  in  the  application. 

Section  415(c),  Screening,  has  been 
clarified.  In  addition,  the  scope  of  the 
screening  has  been  modified  to  specify 
that  applications  that  fail  to  comply  with 
program  requirements  will  receive  no 
further  processing. 

Section  420,  Threshold  Review,  has 
been  changed  so  HUD  reviews  only  the 
experience  and  capacity  of  the  applicant 
and  the  feasibility  Of  the 
homeownership  program.  The  threshold 
criteria  for  eligibility,  completeness,  and 
cost  limitations  have  been  deleted,  since 
they  will  be  screened  for  under  section 
420(c).  At  least  five  potentially  suitable 


properties  must  be  available.  The  earUer 
guidelines  just  required  a  "sufficient 
number  " 

Section  425(a)(4).  the  rating  criterion 
entitled  Relationship  to  CH/&,  has  been 
amended  to  adjust  the  score  for 
applications  submitted  by  an  Indian 
tribe  or  IHA.  since  consistency  with 
neither  a  CHAS  nor  a  tribal  plan  is 
required. 

Section  425(a)(6),  the  rating  criterion 
entitled  MBE/WBE  Goals,  has  been 
modified  to  provide  that,  iniietermining 
the  extent  to  which  an  applicant 
demonstrates  a  firm  commitment  to 
promoting  the  use  of  minority  business 
enterprises  or  women-owned 
businesses,  HUD  will  especially 
consider  resident-owned  businesses. 

Section  425(a)(9).  the  rating  criterion 
entitled  Fair  Housing  Choice,  has  been 
amended  to  adjust  the  score  for 
applications  submitted  by  an  Indian 
tribe  or  IHA  when  those  entities  are 
covered  by  the  Indian  Civil  Rights  Act 
(see.  also,  section  505(a)(2)). 

Section  425(b),  Environmental  Review, 
has  been  deleted,  and  discussion  of 
environmental  procedures  has  been 
moved  to  a  new  section  745.  since  HUD 
will  carry  out  the  environmental  review 
when  recipients  consider  properties  for 
use  under  the  program,  not  at  the 
application  stage.  HUD  has  determined 
that,  since  some  environmental  laws 
and  authorities  require  approval  of 
specific  properties,  the  guidelines  should 
be  revised  to  delay  the  review  until  the 
time  properties  are  identified  for 
possible  use  under  the  program. 

Elsewhere  in  today's  edition  of  the 
Federal  R^ter.  HUD  has  categorically 
excluded  the  approval  by  HUD  of  HOre 
3  implementation  grant  applications 
from  environmental  assessment  under 
the  National  Environmental  Policy  Act 
(NEPA).  because  of  the  lack  of  potential 
for  significant  environmental  impact 
(see  the  interim  rule  amending  24  CFR 
part  50).  However,  section  745  provides 
for  a  tlueshold  determination  as  to 
whether  review  will  be  required  under 
other  environmental  laws  and 
authorities.  Recipients  must  obtain  HUD 
approval  under  section  745  before 
acquiring  or  otherwise  carrying  out  any 
program  activities  with  respect  to  a 
specific  property. 

Section  425(b)(1)  has  been  clarified  by 
making  explicit  that  HUD  will  review, 
and  may  adjust,  the  ratings  initially 
assigned  to  applications,  in  order  to 
ensure  consistency  among  Field  and 
Regional  Office  scores.  The  scoring 
system  in  section  425(b)(2)  has  been 
refined. 

Section  425(c).  Reduction  in 
Requested  Grant  Amounts,  has  been 
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amended  to  clarify  that  HUD  may  not 
only  approve  an  application  for  an 
amount  lower  than  requested  but  may 
also  adjttst  line  items  in  the  proposed 
budget  within  the  amounts  requested. 

Section  42S(d)  has  been  amended  to 
provide  that  HUD  will  cancel  approval 
of  the  application  if  commitments  for 
replacement  housing  are  not  provided  in 
a  reasonable  period  of  time. 

Section  425(e)(1).  under  Insufficient 
Approvable  Applications;  Reallocation, 
has  been  refined. 

Section  425(e)(2]  has  been  added  to 
provide,  as  an  alternative  reaDocation 
procedure,  that  amounts  not  needed  to 
fund  implementation  grants  may  be 
made  available  to  fund  planning  grants 
or  under  a  NOPA  inviting  apjdications. 

Part  V.  Other  Requirements   | 

Section  501,  Flood  Insurance  and 
Coastal  Barriers  Resources  Act,  has 
been  amended  to  conform  to  tbe  revised 
procedure  for  complying  with  applicable 
environmental  requirements. 

Section  505(c)(2).  under  En^>Ioyment 
Opportunities,  as  published  on  February 
4  stated  that  only  Indian  tribes  and 
IHAs  that  exercise  their  powns  of  self- 
government  were  subject  to  the 
requirements  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act.  This  is  incorrect;  the 
section  has  been  corrected  by  deleting 
the  incorrect  modifier  ("as  described  in 
section  505(a)(2)"). 

Section  S06(d).  Minority  and  Women's 
Business  Enterprises,  has  been  amended 
to  clarify  that,  in  the  case  of 
applications  submitted  by  Indian  tribes 
or  IHAs,  compliance  with  various 
requirements  concerning  minority  and 
w(Mnen's  business  enterprises  must  be 
consistent  with,  but  not  in  derogation  of, 
the  Indian  Self-Determination  and 
Education  Assistance  Act. 

Section  530,  Conflict  of  Interest,  has 
been  modified  to  provide  that  a  resident 
of  an  eligible  property  may  acquire  an 
ownership  interest  even  if  he  or  she 
would  otherwise  be  excluded  by 
paragraph  (a).  This  will  avoid  the  need 
for  processing  applications  fw 
exceptions  to  paragraph  (a). 

Section  545  is  new.  Where  the 
appUcant  is.  or  proposes  to  contract 
with,  a  primarily  religious  organization 
or  a  wholly  secular  organization 
established  by  a  primarily  religious 
organization,  the  organization  shall 
imdertake  its  responsibilities  with 
respect  to  the  homeownership  program 
in  accordance  with  three  specified 
principles. 
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Part  VI.  Grant  Agreement— Planning 
and  Implementation  Grants 

Section  601(c)  has  been  amended  to 
conform  with  the  revised  procedure  for 
determining  compliance  with  applicable 
environmental  requirements. 

Section  601(d)  has  been  modified  to 
provide  that  no  amounts  may  be  drawn 
down  with  respect  to  public  or  Indian 
housing  until  HUD  approves  an 
application  under  section  18  of  the  1937 
Act  and  implementing  regulations, 
approves  a  homeownership  application 
for  conversion  to  the  Turnkey  UI  or 
Mutual  Help  program,  or  approves  a 
homeownership  application  for,  or 
request  for  conversion  to,  section  5(h)  or 
section  21  of  the  1937  Act 

A  new  Section  601(e)  has  been  added 
stating  that  the  grant  agreement  will 
provide  that  HUD  will  terminate  the 
grant  agreement  if  conunitments  for 
replacement  housing  are  not  provided  in 
a  reasonable  period  of  time. 

Section  601(f)  has  been  clarified  to 
state  that  HUD  may  take  any 
appropriate  action  authorized  under  the 
grant  agreement  if  HUD  determines  tbe 
recipient  is  failing  to  carry  out  the 
program  as  required.  The  authority  for 
HUD  to  take  action  where  it  determines 
a  recipient  "is  likely  to  fail"  has  been 
deleted.  On  reconsideration,  HUD  has 
determined  sanctions  should  be  imposed 
only  where  a  recipient  is  actually  failing 
to  comply  with  program  requirements, 
not  wl^re  HUD  t>elieves  it  probably  will 
fail.  In  addition,  a  new  provision  has 
been  added  stating  that  failure  to 
provide  at  least  70  percent  of  the 
number  of  homeownership  opportunities 
proposed  in  the  application  may  result 
in  HUD  taking  remedial  action, 
including  requiring  repayment  of  all  or 
part  of  £e  grant.  This  will  help  assure 
that  the  approved  programs  result  in 
homeownerhip  opportunities  for  eligible 
families. 

Part  Vn.  Implementation  of  Planning 
and  Implementation  Grants 

Section  701(c)  has  been  deleted,  since 
it  is  not  appropriate  for  HUD  to  provide 
tax  advice  to  program  recipients. 

Section  715,  Timely  Homeownership. 
has  been  revised  to  require  properties  to 
be  transferred  to  eligible  families  within 
two  years  from  the  effective  date  of  the 
implementation  grant  agreement, 
instead  of  one  year  frtmi  the  date  of 
acquisition  of  the  property.  This  will 
give  recipients  more  flexibility  and 
make  determination  of  compliance 
easier  since  all  properties  will  be 
subject  to  die  same  deadhne. 

Section  720,  Restrictions  on  Resale  by 
Initial  Homeowners,  has  been 
reorganized.  The  provisions  limiting  the 


equity  interest  that  an  initial 
homeowner  may  retain  from  sate  during 
the  first  six  years  of  homeownership  has 
been  moved  to  subsection  (c)  from 
paragraph  (bKl)(ii)(B).  The  guidelines 
published  February  4, 1991  were 
structured  in  a  way  that  suggested  that 
the  resale  restrictions  during  the  first  six 
years  applied  only  where  the  family 
acquired  the  property  for  less  than  fair 
market  value.  HUD  does  not  believe  this 
was  the  intent  of  Congress  and  has 
reorganized  the  section  accordingly  to 
remove  the  ambiguity. 

Paragraph  (a)(2),  Ri^t  to  Purchase, 
has  bem  amended  to  set  deadlines  for 
RMCs,  RCs,  and  cooperatives  that 
decide  to  purchase  units  from 
homeowners.  Such  an  entity  would  have 
10  days  after  receiving  notice  of  a  firm 
contract  between  a  homeowner  and  a 
prospective  buyer  to  decide  whether  to 
exercise  its  prior  right  to  purchase  and 
60  additional  days  to  complete  closing  of 
the  purchase.  Where  a  PHA/IHA  or  the 
recipient  has  a  {mor  right,  it  would  be 
subject  to  tbe  same  deadlines. 

Paragraph  (b)(lHi)  has  been  clarified 
regarding  how  the  amount  of  a 
promissory  note,  where  required,  is 
determined. 

In  addition,  paragraph  (c)  has  been 
amended.  HUD  has  determined  that  the 
inflation  adjustment  made  to  the  equity 
a  homeowner  has  in  the  property  should- 
apply  to  equity  that  is  the  result  of 
sweat  equity.  Accordingly,  the 
guidelines  have  been  amended  to 
provide  that  the  contribution  to  equity 
paid  by  a  family  may  be  provided  in  the 
form  of  cash  or  the  value  of  sweat 
equity.  In  addition,  the  guidelines  now 
provide  that  the  value  of  any 
improvements  made  by  the  family 
during  the  time  it  owns  the  home 
includes  improvements  made  through 
sweat  equi^.  Sweat  equity  was 
previously  excluded  for  purposes  of 
computing  inflation  adjustments  to  a 
family's  equity.  Finally,  a  new 
paragraph  (c)(3)  has  been  added  to 
clarify  that  amounts  that  count  towards 
a  family's  equity  may  not  also  count 
towards  the  match. 

A  new  Section  740  has  been  added 
which  describes  the  cash  and 
management  information  system  for  the 
HOPE  3  program. 

A  new  Section  745  has  been  added 
establishing  the  mvironmental 
procedures  and  standards  that  s^ply  to 
each  property  being  considered  for  use 
under  the  program,  as  described  in 
connection  widi  the  deletion  of  Section 
425(b). 
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Part  IX.  Waiver  Authority 

Section  901  has  been  amended  to 
delete  the  proviskHi  that  HUD  will  not 
waive  deadlines  for  receipt  of 
applications.  The  policy  has  not 
changed,  but  the  guidelines  are  not  ttie 
appropriate  place  for  the  limit  on  HUD's 
waiver  authority  sinc«  the  deadline  is  in 
the  NOFA.  The  NOFA  states  this  policy. 


PartX.  Other  Matters 

Information  Collections 

HUD  has  submitted  the  collection  of 
information  requirements  for  the  new 
planning  grant  authority  under  this 
program,  for  the  new  Cash  and 
Management  Information  System,  and 
for  the  Environmental  Procedures  and 


Standards  requirements  to  OMB  for 
review  under  section  SSMHi)  of  the 
Paperwork  Reduction  Act  of  1980. 
Information  on  these  requirements,  and 
the  implementation  grant  requirements 
approved  under  OMB  control  number 
2506-0119.  is  provided  as  follows: 


Dascription 


No.  o( 


No.(i< 

mpoiwM 

respondent 


ToM 


ToM 


Application    Planning  Grants  1 310 

Application— IfiipJementation  Grants  f  415...._ 

Record  Kaaptos-Planning  Grants  H  SOI  ftSOS-.- 

Record  Keeping— Implementation  Grants '  HWI  A  605 ~ 

Cash  a  Management  Moimation  System— Planning  Grants  {  740 

Cash  a  Management  Information  System— Implementation  Grants  1 740.. 
Environmental  Procedures  &  Standards  {  745 


400 

600 
200 
400 
200 
100 
100 


1 
1 
1 
1 
4 
62 
23 


400 
•00 
200 

400 
800 

6,200 
2.300 


42 

• 

40 

0.168 

0.2 

3 


•4)00 
25,200 

1,600 

18,000 

133 

1,240 

6.KI0 


S6.073 


■  HUD  now  anticipates  100  respondents  tar  the  first  round  of  turKing. 


Impact  on  the  Economy 

The  amendments  to  these  guidelines 
would  not  constitute  a  "major  rule"  as 
that  term  is  defined  in  section  1(b)  of  the 
Executive  Order  on  Federal  Regulations 
issued  by  the  President  on  February  17, 
1961 .  An  analysis  of  the  guidelines 
indicates  that  it  would,  as  defined  by 
that  order,  not  have  (a)  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
or  (2)  cause  a  major  increase  in  costs  or 
prices  for  consmners,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions.  At  the  time  of  pubhcation  ofthe 
nnal  rule  for  the  program,  HUD  will 
update  its  regtdatory  impact  analysis, 
based  on  any  comments  received. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102{2)(C)  of  the 
National  Environmental  Pobcy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel.  Department  of  Housing  and 
Urban  Development  Room  10276, 451 
7th  St..  SW..  Washington,  DC  20410. 

impact  on  the  Family 

The  General  CotmseU  as  the 
designated  official  under  Executive 
Order  12606.  The  Family,  has 
determined  thai  the  amendments  to  the 
guidelines  do  not  have  a  potential 
significant  in^iact  on  the  formation, 
maintenance,  and  general  well-being  of 
the  family.  Achievement  of 


homeownership  by  low-income  families 
in  the  program  under  the  guidelines,  as 
amended,  can  be  expected  to  support 
family  values,  by  helping  families 
achieve  security  and  independence;  by 
enabling  them  to  Uve  in  decent,  safe, 
and  sanitary  housing;  and  by  giving 
them  the  skiUs  and  me^s  to  live 
independently  in  mainstream  American 
society.  Since  the  impact  on  the  family 
is  beneficial,  no  further  review  is 
necessary. 

Federalism  Impact 

The  General  Counsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  6(a)  of  Executive 
Order  12612.  Federalism,  diat  the 
amendments  to  these  guidelines  are 
closely  based  on  statutory  requirements 
and  impose  no  significant  additional 
burdens  on  States  or  other  public 
bodies.  The  notice  does  not  affect  the 
relationship  between  the  Federal 
government  and  the  States  and  other 
public  bodies  or  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government  Therefore, 
the  policy  is  not  subject  to  review  under 
Executive  Order  12612. 

Semiannual  Agenda 

These  Guidelines  were  listed  as  item 
number  1332  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  at  56  FR  53380, 53392  on 
October  21, 1991  imder  Executive  Order 
12291  and  the  Regulatwy  Flexibility  Act. 

Impact  on  Small  Entities 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  the 


amendments  to  the  guidelines  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
guidelines,  as  amended  govern  the 
procedures  under  which  HUD  would 
make  assistance  available  to  applicants 
imder  a  program  designed  to  provide 
homeownership  opportimities  to  low- 
income  families  and  individuals. 

Editorial  Note:  These  revised  program 
guidelines  will  appear  in  an  appendix  to 
subtitle  A  of  title  24  of  the  Code  of  Federal 
Regulations. 

Program  Guiddtnes 
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(g)  Security  Plans 

(h)  Application  for  an  Implementation 
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Reallocation 

(f)  Environmental  Review 
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401.  Implementation  Grants 

(a)  Implementation  Grants 
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(10)  Management  Entity 
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515.  Drug-Free  Workplace 

520.  Anti-Lobbying  Certification 
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530.  Conflict  of  Interest 

535.  Labor  Standards 

540.  Lead-Based  Paint  Testing  and 

Abatement 
545.  Requirements  Applicable  to  Religious 

Organizations 

VI.  Grant  Agreement 
601.  Grant  Agreement 

VII.  Implementation 

701.  Implementation;  Performance 

Standards 
705.  Deadline  for  Completion  of  Program 

Activities 
710.  Social  Security  Numbers 
715.  Timely  Homeownership 

(a)  Deadline  for  Transfer 

(b)  Definition  of  Reasonable  Period  of  Time 
720.  Restrictions  on  Resale  by  Initial 

Homeowners 

(a)  In  General 

(b)  Promissory  Note 

(c)  Limitation  on  Equity  Interest  an  Initial 
Homeowner  May  Retain  from  Sale 
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730.  Third  Party  Rights 
735.  Displacement  Prohibited:  Protection  of 
Nonpurchasing  Residents 

(a)  Displacement  Prohibited 

(b)  Temporary  Relocation 

(c)  Relocation  Assistance  for  Residents 
Who  Elect  to  Move 

(d)  Notice  of  Relocation  Assistance 
74Q.  Cash  and  Management  Information 

System 

(a)  General 

(b)  Disbursement  of  HOPE  3  Funds 

.    (c)  Property  Set-Up  (Implementation  Grants 
Only) 

(d)  Payment  Voucher 

(e)  Submission  of  Property  Transfer  Report 

(f)  Submission  of  Property  Completion 
Report 

745.  Environmental  Procedures  and 
Standards 

VIII.  Records,  Reports,  and  Audit  of 
Recipients  ^ 

801.  Recordkeeping 

(a)  General  Records 

(b)  Family  Size  and  Income  and  Racial, 
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805.  Reports 

810.  Access  by  HUD  and  the  Comptroller 
General 

IX.  Waiver  Authority 
901.  Waiver  Authority 

I.  Purpose;  Summary;  and  Relationship 
to  Other  Programs 

Section  101.  Purpose 

The  purpose  of  the  HOPE  3  program  is 
to  provide  homeownership  opportunities 
for  eligible  families  to  purchase  certain 
Federal,  State,  and  local  government- 
owned  single  family  properties  and  units 
in  scattered  site,  single  family  public 
and  Indian  housing  developments. 

Section  105.  Summary. 

HUD  will  make  a  planning  or 
implementation  grant  to  selected  eligible 
applicants  to  assist  them  in  developing 
and  carrying  out  homeownership 
programs  for  eligible  families.  Planning 
grants  are  for  the  piupose  of  developing 
the  capacity  of  recipients  and  to  assist 
them  in  preparing  implementation  grant 
applications.  A  recipient  will  use  its 
implementation  grant  to  acquire  eligible 
property  (imless  it  already  owns  the 
property),  fund  rehabilitation,  facihtate 
the  sale  of  eligible  properties  to 
homebuyers,  and  cover  other  eligible 
program  costs. 

Each  recipient  is  required  to  assure 
that  the  HOPE  implementation  grant  is 
matched  from  non-Federal  sources. 
(Certain  IHAs  may  be  exempt;  see 
410(d].)  Units  must  meet  specified 
housing  quality  standards,  and  eligible 
families  may  not  be  required  to  pay 
more  than  30  percent  of  adjusted  income 
per  month  for  principal,  interest,  taxes. 
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and  insurance  to  complete  a  sale  imder 
the  program. 

Section  110.  Relationship  to  other 
programs. 

(a)  Applicability  (^Section  18  of  1937 
Act  To  die  extent  digible  pnqierty 
under  the  HOPE  3  program  is  a 
scattered  site,  single  family  pnbbc  or 
Indian  housing  devriopoienC  the 
requirements  of  section  18  of  the  1937 
Act  (including  the  requirement  for  a 
replacement  housing  |dan)  shall 
graierally  govon  the  disposition  of 
public  or  Indian  housing.  However, 
under  certain  circiunstances,  an 
apf^cant  that  wants  or  utilize  its  HOPE 
3  grant  in  conjunctitxt  widi  other  HUD 
homeownenihip  programs  (e.g..  Turnkey 
III.  Mutual  Help,  or  secticms  5(h)  or  21  of 
the  1937  Act)  may  be  exempt  from  the 
requirements  of  section  18  altogether,  or 
may  be  permitted  to  document, 
compliance  with  requirements  under 
other  HUD  homeownership  programs 
(including,  in  some  instances, 
replacement  housing  plans).  Applicants 
should  consult  the  HOre  3  appUcation 
package  to  determine  whether  the 
proposed  homeownership  program  is 
subject  to,  or  exempt  from,  the 
requirements  of  sectiim  18,  or  whether 
alternative  requirements  (including 
alternative  replacement  housing  plan 
provisions)  are  applicable. 

(b)  Termination  of  Section  8  and 
Other  Rental  Assistance.  Section  8  and 
other  rental  assistance  shall  be 
terminated  before  an  eligible  family 
acquires  an  ownership  interest  in  an 
eligible  property. 

(c)  Modernization.  HUD  may  not 
make  available  modernization 
assistance  under  section  14  of  the  1937 
Act  with  respect  to  a  public  or  Indian 
housing  unit  after  the  date  the  HiA/IHA 
transfers  tide  in  accordance  with  a 
HOPE  3  homeownership  program. 

(d)  Continuation  of  Annual 
Contributions.  Notwithstanding  sale  of  a 
public  or  Indian  housing  development 
by  a  PHA/IHA  under  the  HOPE  3 
program,  HUD  shall  continue  to  pay  any 
annual  contributions  still  payable, 
subject  to  section  5(a)  of  the  1937  Act 

(e)  Operating  Subsidies.  HUD  may  not 
provide  operating  subsidies  under 
section  9  of  the  1937  Act  with  respect  to 
a  public  or  Indian  housing  unit  after  the 
date  the  PHA/IHA  transfers  tide  in 
accordance  with  a  HOI%  3 
tiomeownership  program. 

(f)  Variations  to  FHA  Single  Family 
Mortgage  Insurance  Programs.  (1)  AH 
regulatory  requirements  and 
underwriting  procedures  established  for 
the  FHA  sin^e  family  mortgage 
insurance  programs  shall  af^ly,  except 


for  the  changes  described  in  paragraph 
(f)  of  this  section. 

(Z)  In  the  single  hmily  FHA  mortgage 
insurance  inograms  there  is  a 
requirement  for  a  down  payment  by  the 
nKHtgagor  in  cash  or  the  equivalent. 
Since  a  recipient  under  the  HOPE  3 
program  may  provide  the  down  payment 
for  the  eligiUe  family/mortgagor, 
section  429  of  NAHA  amerced  section 
203(bK9}  of  the  National  Housing  Act  to 
provide  that  the  required  down  payment 
may  be  paid  by  a  corporation  or  person 
other  than  the  mortgagor  if  the  mortgage 
covers  a  unit  under  the  HOPE  program. 
Hierefore,  the  regulations  at  24  CPR 
203.19(b),  203.32(b),  234.28(c)  and 
234.55(b)  were  amended  by  an  interim 
rule  published  on  February  4, 1991,  56 
FR  4478.  These  amendments  provide 
that  a  mortgagor  being  assisted  in  the 
purchase  of  a  housing  tmit  in  connection 
with  the  HOPE  program  may  obtain  a 
loan  for  the  down  payment  from  a 
corporation  or  another  person  under 
conditions  satisfactory  to  HUD.  In 
addition,  a  second  mortgage  may  be 
placed  against  the  property  even  though 
the  entity  holding  a  second  mortgage  is 
not  a  Federal,  State,  or  local  government 
agency,  if  the  entity  is  designated  in  the 
homeownership  plan  of  an  applicant  for 
an  implementation  grant  under  the 
HOPE  programs. 

n.  Definitioos 

1937  Act  The  United  States  Housing 
Act  of  1937. 

Administrative  costs.  Administrative 
costs  that  are  reasonable  and  necessary, 
as  described  in  and  valued  in 
accordance  with  0MB  Circular  A-87  or 
A-122,*  as  appUcable,  incurred  by  a 
recipient  in  carrying  out  a 
homeownership  program  under  this 
notice.  For  purposes  of  complying  with 
the  15  percent  limitation  in  Section 
405(b)(5),  administrative  costs  do  not 
include  the  costs  of  activities  which  are 
separately  eligible  under  Section  405  or 
Section  4ia 

Applicant  A  private  nonproHt 
organization;  a  cooperative  association; 
or  a  public  body  (including  a  PHA,  an 
IHA,  and  an  agency  or  instrumentality 
of  a  public  body)  in  cooperation  with  a 
private  nonprofit  organization.  A 
cooperative  association  may  be  an 
eligible  appUcant  only  for  eligible 
property  it  proposes  to  acquire  and 
transfer  ownership  interests  in  to 
eligible  families  under  a  homeownership 
program. 

CHAS.  A  comprehensive  housing 
affbrdability  strategy  under  section  105 
of  NAHA.  See  24  CFR  part  91. 


>  See  Section  510(b)  concerning  the  availability  of 
OMB  Circular*. 


Cooperative  association.  An 
association  organized  and  existing 
imder  applicaMe  State  and  local,  or 
tribal,  law  primarily  for  the  purpose  of 
acquiring,  owning,  and  operating 
housing  for  its  members  or  shareholders, 
as  applicable. 

Displaced  homemaker.  An  individual 
who^ 

(a)  is  an  adult: 

(b)  has  not  woiked  full-time  full-year  . 
in  the  labor  force  for  a  number  of  years 
(at  least  two)  but  has,  during  such  years, 
worked  primarily  without  remuneration 
to  care  for  the  home  and  family;  and 

(c)  is  unemployed  or  underemplojred 
and  is  experiencing  difBculty  in 
obtaining  or  upgrading  employment 

Eligible  family.  A  low-income  family 
who  is  a  first-time  homebuyer. 

Eligible  property.  A  single  family 
property,  containing  no  more  than  four 
units,  that  is  owned  or  held  by  HUD,  the 
Secretary  of  Veterans  Affairs,  the 
Secretary  of  Agriculture,  the  Resolution 
Trust  Corporation,  a  State  or  local 
government  (including  any  in  rem 
property),  or  a  PHA/IHA.  This  defuiition 
includes  a  condominium  unit  and 
scattered  site  single  family  public 
housing  and  properties  held  by 
institutions  within  the  jurisdiction  of  the 
Resolution  Trust  Corporation.  A 
cooperative  unit  shall  be  located  in  a 
cooperative  development  containing  no 
more  than  four  units  to  qualify  as 
eligible  property  under  the  HOPE  3 
program.  In  the  case  of  two-  to  four-unit 
property,  only  property  that  may  be 
divided  so  each  unit  may  be  acquired  by 
an  eligible  family  is  eligible.  Only 
property  that  is  debt  free  and  has  an 
otherwise  clear  title  on  the  date  it  is 
acquired  by  the  recipient  or  other  entity 
for  transfer  to  eligible  families  is 
eligible.  For  purposes  of  this  definition, 
the  term  State  or  local  government 
means  aixy  entity  included  in  the  first 
sentence  of  the  definition  of  public 
body. 

First-time  homebuyer.  An  individual 
and  his  or  her  spouse  (if  any]  who  have 
not  owned  a  home  during  the  3-year 
period  before  purchase  of  a  home  with 
assistance  under  the  HOPE  3  program, 
except  that — 

(a)  Any  individual  who  is  a  displaced 
hoiDemaker  may  not  be  excluded  from 
consideration  on  the  basis  that  the 
individual,  while  a  homemaker,  owned  a 
home  with  his  or  her  spouse  or  resided 
in  a  home  owned  by  the  spouse; 

(b)  A  participant  in  a  program  sudi  at 
the  Mutual  Help  or  Turnkey  III  program 
under  the  1937  Act  who  has  not  yet 
acquired  tide  qualifies  as  a  first-time 
homebuyer  and 
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(c)  Any  individual  who  is  a  single 
parent  may  not  be  excluded  from 
consideration  as  a  first-time  homebuyer 
on  the  basis  that  the  individual,  while 
married,  owned  a  home  with  his  or  her 
spouse  or  resided  in  a  home  owned  by 
the  spouse. 

Homeownership  program.  A  program 
for  hcmeownprship  meeting  the 
requirements  under  this  notice.  The 
program  shall  provide  for  acquisition  by 
eligible  families  of  ownership  interests 
in  the  units  in  an  eligible  property  under 
an  ownership  arrangement  approved  by 
HUD  under  this  notice,  for  occupancy  by 
the  eligible  families.  All  eligible 
properties  shall  be  acquired  by  eligible 
families. 

HL'D.  The  United  States  Department 
of  Housing  and  Urban  Development. 

IMA.  An  Indian  housing  authority, 
which  means  any  entity  that — 

(a}  Is  authorized  to  engage  in  or  assist 
in  the  development  or  operation  of  low- 
income  housing  for  Indians;  and 

(b)  Is  estabhshed  (1)  by  exercise  of 
the  power  of  self-government  of  an 
Indian  tiibe  independent  of  State  law;  or 
(£)  by  operation  of  State  law  providing 
specifically  for  housing  authorities  for 
Indians,  including  regional  housing 
authorities  in  Alaska. 

Indian  housing  development.  An 
Indian  public  housing  project  under  the 
1937  Act. 

Low-income  family  A  family  or 
individual  that  qualifies  as  a  low-income 
family  under  24  CFR  part  913  (where  the 
recipient  is  a  PHA/IHA,  RMC).  part  813 
(unless  the  recipient  is  a  PHA/IHA, 
RMC,  or  RC).  or  part  905  (for  Indian 
housing],  as  appropriate.  NAHA 
changed  the  term  lower  income  family 
to  low-income  family;  these  terms  have 
the  same  meaning.  In  general,  24  CFR 
parts  813,  913,  and  905  define  the  term 
lower  income  family  as  a  family  whose 
aimual  income  does  not  exceed  80 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD  with 
adjustments  for  smaller  and  larger 
families.  HUD  may  establish  income 
limits  higher  or  lower  than  80  percent  of 
the  medidn  income  for  the  area  on  the 
basis  of  its  finding  that  such  variations 
are  necessary  because  of  the  prevailing 
levels  of  construction  costs  or  unusually 
high  or  low  family  incomes. 

NAHA.  The  Cranston-Gonzalez 
National  Affordable  Housing  Act,  Public 
Law  101-625. 
NOFA.  Notice  of  Fund  Availability. 
Nonprofit  organization.  Any  nonprofit 
organization  that — 

(a)  Is  organized  and  existing  pursuant 
to  Federal,  State,  local,  or  tribal  law; 

(b)  Has  no  part  of  its  net  earnings 
inuring  to  the  benefit  of  any  individual, 
corporation,  or  other  entity; 


(c)  Has  a  voluntary  board; 

(d)  Has  an  accounting  system  or  has 
designated  a  fiscal  agent  in  accordance 
with  requirements  established  by  HUD; 
and 

(e)  Practices  nondiscrimination  in  the 
provision  of  assistance. 

Ownership  interest.  Ownership  by  an 
eligible  family  by  fee  simple  title  to  a 
unit  in  an  eligible  property  (including  a 
condominium  unit),  ownership  of  shares 
of  or  membership  in  a  cooperative,  or 
another  form  of  ownership  proposed 
and  justified  by  the  applicant  and 
approved  by  HUD.  The  ownership 
interest  may  be  subject  only  to  (a)  the 
restrictions  on  resale  required  or 
approved  under  section  720;  (b) 
mortgages,  deeds  of  trust,  or  other  liens 
or  instnunents  securing  debt  on  the 
property  as  approved  by  HUD;  or  (c) 
any  other  restrictions  or  encumbrances 
which  do  not  impair  the  good  and 
marketable  nature  of  title  to  the 
ownership  interest.  Mutual  housing  is 
eligible  only  to  the  extent  it  provides  for 
the  transfer  of  ownership  interests  to 
eligible  families. 

PHA.  A  public  housing  agency,  which 
means  any  State,  county,  municipality, 
or  other  governmental  entity  or  public 
body  (or  agency  or  instrmentality 
thereof)  which  is  authorized  to  engage  in 
or  assist  in  the  development  or 
operation  of  low-income  housing. 

Private  nonprofit  organization.  A 
nonprofit  organization  that  is  privately 
controlled  and  that  is  a  tax  exempt 
entity  under  section  501(c)  of  the 
Internal  Revenue  Code  of  1986.  For 
purposes  of  this  requirement,  private 
nonprofit  organizations  shall  have 
governing  bodies  which  are  controlled 
51  percent  or  more  by  private 
individuals  who  are  acting  in  a  private 
capacity.  For  purposes  of  this  provision, 
an  individual  is  considered  to  be  acting 
in  a  private  capacity  if  the  individual  is 
not  legally  bound  to  act  on  behalf  of  a 
public  body  (including  the  applicant  or 
recipient),  and  is  not  being  paid  by  a 
public  body  (including  the  applicant  or 
recipient)  while  performing  functions  in 
connection  with  the  nonprofit 
organization. 

Public  body.  Any  State  of  the  United 
States;  any  city,  county,  town,  township, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State;  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  American  Samoa,  the  Federated 
States  of  Micronesia  and  Palau,  the 
Marshall  Islands,  or  a  general  purpose 
political  subdivision  thereof;  any  Indian 
tribe,  as  defined  in  title  I  of  the  Housing 
and  Community  Development  Act  of 
1974;  any  public  agency  or 


instrumentality  of  any  of  the  foregoing 
jurisdictions  which  is  created  by  or 
pursuant  to  State  or  local,  or  tribal,  law 
and  for  which  the  applicable  jurisdiction 
has  agreed  to  accept  financial 
responsibility  in  the,  event  of  any 
noncompliance  or  liability  under  the 
HOPE  3  program;  and  any  PHA  or  IHA. 
For  purposes  of  this  definition,  an 
organization  which  meets  the 
requirements  of  paragraphs  (a)  and  (b) 
of  the  definition  of  nonprofit 
organization,  but  is  conti-oUed  51  percent 
or  more  by  public  officials  acting  in  their 
official  capacities,  may  qualify  as  a 
public  body. 

Public  housing  development.  A  public 
housing  project  under  the  1937  Act. 

RC.  A  resident  council,  which  means 
any  incorporated  non-profit  organization 
or  association  that — 

(a)  Is  representative  of  the  residents 
of  the  eligible  property; 

(b)  Adopts  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years);  and 

(c)  Has  a  democratically  elected 
governing  board,  elected  by  the 
residents  of  the  eligible  property,  the 
voting  membership  of  which  consists  of 
residents  of  the  property. 

Recipient.  An  applicant  approved  to 
receive  a  grant  under  this  notice  or  such 
other  entity  specified  in  the  HUD- 
approved  application  that  will  assume 
the  obligations  of  the  recipient  under 
this  notice. 

RMC.  A  resident  management 
corporation  that  proposes  to  enter  into, 
or  enters  into,  a  management  contract 
for  eligible  property  and  that — 

(a)  Is  a  nonprofit  organization  that  is 
incorporated  under  the  laws  of  the  State 
or  tribe  in  which  it  is  located; 

(b)  May  be  established  by  more  than 
one  resident  organization  or  RC,  so  long 
as  each  such  organization  or  RC  (1) 
approves  the  establishment  of  the  RMC 
and  (2)  has  representation  on  the  board 
of  directors  of  the  RMC: 

(c)  Has  an  elected  board  of  directors; 

(d)  Has  by-laws  that  require  the  board 
of  directors  to  include  representatives  of 
each  resident  organization  or  RC 
involved  in  establishing  the  corporation; 

(e)  Provides  that  its  voting  members 
are  residents  of  the  eligible  property  it 
manages  or  will  manage  under  a 
homeownership  program  and  of  any 
other  property  or  public  or  Indian 
housing  developments; 

(f)  Is  approved  by  the  RC;  if  there  is 
no  RC,  a  majority  of  the  households  of 
the  eligible  property  shall  approve  the 
establishment  of  an  RC  to  determine  the 
feasibility  of  establishing  a  corporation 
to  manage  the  property;  and 
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(g)  May  serve  as  both  the  RMC  and 
the  RC,  so  long  as  the  RMC  qualifies  as 
an  RC. 

Single  parent.  An  individual  who— 

(a)  Is  unmarried  or  legally  separated 
from  a  spouse;  and 

(b](l]  Has  one  or  more  minor  children 
for  whom  the  individual  has  custody  or 
joint  custody;  or  [2]  is  pregnant. 

in.  Planning  Grants 

Section  301.  Planning  grants, 

(a)  General  authority.  (1)  HUD  will 
make  HOPE  3  planning  grants  to 
applicants  for  the  purpose  of  developing 
HOPE  3  homeownership  programs. 

(2]  Planning  grants  will  assist  an 
applicant  to  establish  or  increase  its 
capacity  to  apply  for  and  carry  out  a 
HOPE  3  homeownership  program. 

[3]  HUD  shall  select  applications 
based  on  a  national  competition. 

(b)  Overall  limitations.  (1)  An 
applicant  may  apply  for  a  plaiuung  grant 
and  an  implementation  grant  in 
response  to  any  one  NOFA.  An 
applicant  that  has  previously  received  a 
HOPE  3  implementation  grant  is  not 
eligible  for  a  HOPE  3  planning  grant  If 
an  applicant  submits  appUcations  for 
both  planning  and  implementation 
grants,  HUD  will  review  the  application 
for  an  implementation  grant  first  to 
determine  if  it  passes  all  screening  and 
threshold  requirements.  If  the 
application  does,  it  will  be  processed 
(and  the  application  for  a  planning  grant 
will  not  be  processed).  If  it  does  not 
pass  all  screening  and  threshold 
requirements,  the  applicant's  planning 
grant  application  will  be  processed 
instead. 

(2)  The  amount  of  a  planning  grant 
under  this  section  may  not  exceed 
$100,000. 

(3)  Activities  under  a  planning  grant 
shall  be  carried  out  within  12  months  of 
the  effective  date  of  the  plaiuiing  grant 
agreement. 

Section  305.  Eligible  planning  grant 
activities. 

Planning  grants  may  be  used  for  the 
reasonable  costs  of  only  the  following 
eligible  activities  necessary  to  develop 
'homeownership  programs.  No  additional 
activities  may  be  approved.  Only  costs 
incurred  on  or  after  the  effective  date  of 
the  grant  agreement  qualify  for  funding 
under  the  program.  HUD  invites 
comments  on  whether  the  final  rule 
should  permit  HUD  to  approve  other 
activities  than  those  in  the  following  list 
Specific  examples  of  activities  that  the 
commenter  believes  are  appropriate  for 
funding  fit>m  a  HOPE  3  planning  grant 
but  would  not  qualify  under  this  section 
should  be  included  in  the  comment. 


(a)  Assessing  stock  of  eligible 
properties.  Assessing  the  availability  on 
an  ongoing  basis  of  eligible  properties  of 
the  appropriate  condition,  type,  and 
price  in  specific  neighborhoods  or  areas 
to  implement  a  homeownership 
program.  For  example,  planning  grants 
may  be  used  to  fund  the  costs  of 
obtaining  and  analyzing  lists  of 
potentially  eligible  properties  from 
appropriate  Federal,  State,  and  local 
agencies  and  inspecting  representative 
properties.  Technical  studies  to  evaluate 
environmental  problems  and  to 
determine  whether  mitigation  is  feasible 
are  eligible. 

(b)  Training  of  and  technical 
assistance  to  applicants.  Training  of  and 
technical  assistance  to  applicants 
related  to  development  of  a  specific 
homeownership  program.  This  may 
cover,  for  example,  such  activities  as 
providing  guidance  to  the  applicant  in 
establishing  cooperative,  condominium, 
and  other  homeownership  entities,  and 
examining  alternative  approaches  for 
carrying  out  a  homeownership  program. 
Training  and  technical  assistance  may 
only  be  provided  by  qualified  entities 
other  than  the  applicant 

(c)  Feasibility  studies.  Studies  of  the 
feasibility  of  a  specific  homeownership 
program,  including  whether  the  program 
can  be  designed  to  meet  the 
affordabiUty  standards  under  section 
415(b)(12)  and  achieve  financial 
feasibility. 

(d)  Preliminary  architectural  and 
engineering  work.  Preliminary 
architectural  and  engineering  work, 
including  developing  estimates  of  the 
amount  of  work  necessary  to  support 
rehabilitation  of  a  typical  unit  that  may 
be  acquired  by  an  elijgible  family  under 
the  program  and  other  cost  estimates  to 
be  included  in  a  HOPE  3  implementation 
grant  application. 

(e)  Identification  of  counseling  and 
training  curricula  and  sources.  (1) 
Identification  of  course  curricula  and 
sources  that  can  provide  homebuyer  and 
homeowner  counseling  and  training, 
including  such  subjects  as  personal 
financial  management  home 
maintenance,  home  repair,  construction 
skills  (to  the  extent  appropriate, 
especially  where  eligible  families  will  do 
some  of  the  rehabilitation  ("sweet 
equity")],  and  general  rights  and 
responsibilities  of  a  homeowner. 

(2)  Where  the  application  indicates 
that  the  applicant  intends  to  identify 
particular  occupied  units  in  eligible, 
scattered  site  public  or  Indian  housing 
developments  to  be  used  for  cooperative 
or  condominium  homeownership  under 
the  HOPE  3  program,  counseling  and 
training  of  potential  homebuyers. 


(f)  Economic  development  planning. 
(1)  Plaiming  for  economic  development 
activities  that  are  eligible 
implementation  grant  activities  under 
section  405(b)(12). 

(2)  The  apphcation  shall  demonstrate 
that  the  proposed  activities  are  directly 
related  to  implementation  of  the 
homeownership  program,  and  describe 
how  these  activities  promote  self- 
sufficiency. 

(g)  Security  plans.  Development  of 
security  plans.  This  activity  may  cover, 
where  applicable,  assessing  the  need  for 
the  hiring  of  security  personnel  and 
creating  tenant  patrols,  for  negotiating 
agreements  with  local  law  enforcement 
agencies,  and  for  providing  security 
systems. 

(h)  Application  for  an  implementation 
grant.  Preparation  of  an  application  for 
an  implementation  grant  under  section 
415  of  this  notice. 

(i)  Administrative  costs. 
Administrative  costs  necessary  to  carry 
out  the  eligible  activities  specified  in  the 
approved  application. 

Section  310.  Applications  for  planning 
grants. 

(a)  NOFA.  An  application  for  a 
planning  grant  shall  be  submitted  by  an 
applicant  in  accordance  with  this  notice 
and  the  NOFA.  The  NOFA  advises 
potential  applicants  how  to  obtain  an 
application  package  and  establishes 
deadlines  and  other  requirements  for 
submission  of  applications.  The  NOFA 
also  informs  each  appbcant  that  it  may 
request  information  and  guidance  from 
HUD  about  program  requirements  and 
preparation  of  die  application. 

(b)  Application  contents.  Each 
application  shall  contain  the  information 
required  by  the  application  package, 
induding  at  least  die  following  items. 

(1)  Request  for  planning  grant  The 
application  shall  contain  (i)  the  amount 
of  the  grant  requested:  (ii)  a  reasonable 
schedule  for  completing  the  activities, 
but  in  no  case  may  activities  extend 
beyond  12  months;  and  (iii)  a  description 
of  the  type  and  number  of  personnel 
necessary  to  complete  the  activities. 

(2)  Proposed  activities.  The 
application  shall  specify  the  proposed 
activities  in  sufficient  detail  to  permit 
HUD  to  determine  if  the  planning  grant 
activities  are  eligible  and  feasible. 

(3)  Qualifications  and  experience  of 
applicant  (i)  The  application  shall 
describe  the  applicant  and  contain  a 
statement  of  iu  qualifications,  including 
qualifications  and  experience  in 
providing  housing  for  low-income 
families. 

(ii)  If  two  or  more  entities  join  in 
submitting  an  application,  such  as  a 
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public  body  in  cooperation  with  a 
private  nonprofit  organization  or  two 
private  nonprofit  organizations,  the 
application  shall  specify  which  entity 
will  assume  legal  responsibility  as  the 
recipient  and  execute  the  grant 
agreement  The  application  shall  include 
a  copy  of  the  written  agreement 
between  the  entities  that  delineates 
their  respective  roles. 

(iii)  An  application  from  a  private 
nonprofit  organization  that  has  apphed 
for  tax  exempt  status  under  section 
501(c)  of  the  Internal  Revenue  Code  of 
1S86  on  or  before  the  date  of  application 
may  be  considered  so  long  as  the 
organization  is  approved  before  the 
effective  date  of  the  grant  agreement. 

(4)  Eligible  properties  and  families,  (i) 
The  application  shall  identify  the 
governmental  entity  that  currently  owns 
or  holds  eligible  properties  likely  to  be 
involved  in  a  homeownership  program 
in  the  general  locations  proposed  in  the 
applications. 

(ii]  The  application  shall  describe  the 
composition  of  the  potential  homebuyers 
and  residents  likely  to  participate, 
including  family  size  and  income,  and 
racial  ethnic,  and  gender  characteristics 
as  required  by  HUD. 

(iii)  The  application  shall  describe  the 
general  locations  ht]m  which  the 
applicant  expects  to  identify 
nei^borhocds  containing  properties  to 
be  acquired  under  the  program  and 
describe  the  racial  and  ethnic 
characteristics  of  residents  of  the 
general  locations  or,  if  the  application 
identifies  specific  neighborhoods,  of  the 
neighborhoods.  The  application  shall 
propose  to  identify  at  least  10  properties 
in  each  general  location  which  would  be 
eligible  for  use  under  the  program. 

(iv)  The  application  shall  demonstrate 
that  at  least  10  eligible  properties  would 
be  available  for  use  under  the  program. 

(5)  CHAS  certification,  (i)  The 
application  shall  contain  a  certification 
by  the  public  oSicial,  or  his  or  her 
authorized  representative,  who  submits 
the  Comprehensive  Housing 
AffordnVihty  Strategy  (CHAS)  that  the 
proposed  activities  are  consistent  with 
the  approved  CHAS  of  the  State  or  unit 
of  general  local  government  within 
which  the  homeownership  program 
would  be  located.  Where  the  program 
will  be  carried  out  in  more  than  one  unit 
of  general  local  government  with  a 
CHAS,  a  certification  from  each  shall  be 
included. 

(ii)  Paragraph  (b)(5)(i)  of  this  section 
shall  not  apply  to  an  application 
submitted  by  an  Indian  tribe  or  IHA. 
Indian  tribes  and  IHAs  are  not  included 
in  the  definition  of  a  "jurisdiction."  the 
entity  charged  with  submitting  a  CHAS. 
HUD  has  concluded  that  Indian  tribes 


and  IHAs  need  not  submit  a  CHAS  and 
need  not  submit  a  certification  of 
consistency  with  a  housing  strategy. 

(6)  Equal  opportunity  certifications. 
(i)(A)  The  application  shall  contain  a 
certification  tiiat  the  applicant  will 
comply  with  the  requirements  of  the  Fair 
Housing  Act,  title  VI  of  the  Civil  Rights 
Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973;  and  the  Age 
Discrimination  Act  of  1975.  and  will 
affirmatively  further  fair  housing;  or 

(B)  In  the  case  of  an  application  bom 
an  Indian  tribe  or  IHA,  under  the 
circumstances  described  in  section 
505(a)(2)  of  this  notice,  a  certification 
that  the  applicant  will  comply  with  the 
Indian  Civil  Rights  Act  (25  U.S.C.  1301  et 
seq.),  section  504  of  the  RehabiUtation 
Act  of  1973,  and  the  Age  Discrimination 
Act  of  1975. 

(ii)  The  application  shall  contain  a 
statement  from  the  applicant  (A) 
whether  or  not  a  desegregation  order, 
agreement,  or  plan  that  applies  to  the 
applicant  is  in  effect  or  known  to  the 
applicant  to  be  under  consideration;  (B) 
that  the  applicant  is  not  in  violation  of 
any  existinjg  desegregation  order, 
compliance  agreement,  or  voluntary 
agreement,  or  a  statement  describing  the 
circumstances  of  the  violation;  and  (C) 
describing  any  potential  impact  the 
proposed  homeownership  program  may 
have  on  implementing  any  existing  or 
pending  order,  agreement,  or  plan. 

(7)  Nonduplication  of  Funding.  The 
application  shall  contain  a  certiification 
that  the  applicant  has  not  and  will  not 
receive  assistance  from  the  Federal 
government,  a  State,  or  a  unit  of  general 
local  government,  or  any  agency  or 
instrumeiitality  thereof,  for  activities  for 
which  fimding  is  requested  in  the 
application. 

(8)  Other  requirements.  The 
application  shall  contain  other 
certifications  and  information  required 
by  the  appUcation  package. 

(c)  Screening.  (1)  HUD  shall  screen 
each  application  submitted  on  or  before 
the  deadline  set  forth  in  the  NOFA  to 
determine  whether  it  is  complete,  is 
internally  consistent,  and  contains 
correct  computations.  In  addition,  HUD 
shall  determine  whether  there  appears 
to  be  a  sufficient  number  of  suitable, 
available  eligible  properties  in  the 
general  locations  identified  in  the 
application  for  the  proposed  activities. 
For  this  purpose,  at  least  10  suitable 
eligible  properties  must  be  determined 
to  be  available. 

(2)  Where  HUD  determines  an 
application  is  deficient  in  one  or  more  of 
these  areas,  it  shall  notify  the  applicant 
in  writing  and  give  it  an  opportunity  to 
correct  the  deficiencies  in  its 
application.  However,  the  applicant  may 


not  substantially  revise  the  application, 
such  as  by  substituting  another 
appUcant  or  changing  other  fundamental 
features  of  the  homeownership  program, 
because  that  would  not  be  fair  to  other 
applicants.  The  notification  shall  require 
applicants  to  submit  additional  or 
corrected  material  so  that  it  is  received 
in  the  appropriate  HUD  office  no  later 
than  close-of-business  on  the  14tb 
calendar  day  after  the  date  of  the 
written  notification  to  the  applicant 
giving  it  an  opportunity  to  modify  its 
application.  HUD  may  not  extend  this 
deadline  for  actual  receipt  of  the 
material  for  any  reason.  HUD  shall  not 
consider  further  any  applications  that  do 
not  meet  one  of  the  tests  in  paragraph 
(c)(1)  of  this  section,  after  the 
opportunity,  if  any,  to  submit  additional 
or  corrected  material,  or  that  fail  to 
comply  with  other  program 
requirements. 

(3)  The  purpose  of  this  procedure  is  to 
increase  the  number  of  approvable 
applications  so  viable  homeownership 
opportunities  may  be  developed  at  the 
earliest  possible  time,  while  giving  each 
applicant  an  equal  opportunity  to 
receive  HUD  assistance  and  correct 
deficiencies.  HUD  anticipates  that  many 
applicants  vidll  be  relatively  new  and 
might  need  this  additional  opportunity 
to  revise  their  applications.  HUD  invites 
comments  on  this  policy,  including 
recommendations  on  whether  it  should 
be  adopted  or  modified  in  the  final 
regulations. 

Section  315.  Rating,  ranking,  and 
selection  of  planning  grant  applications. 

(a)  Rating.  HUD  shall  review  each 
application  that  qualifies  for  additional 
consideration  under  the  screening 
procedures  in  section  310(c)  and  assign 
points  in  accordance  with  the  following 
selection  criteria — 

(1)  Capability.  The  ability  of  the 
appUcant  to  develop  a  HOPE  3 
homeownership  program  in  a 
reasonable  time  and  in  a  successful 
manner  In  assigning  points  for  this 
criterion.  HUD  shall  consider  evidence 
in  the  application  demonstrating — 

(i)  the  capability  of  the  applicant  to 
develop  a  HOPE  3  homeownership 
program,  demonstrated  through  previous 
experience  of  the  applicant  or  key  staff. 
in  managing  acquisition,  rehabilitation, 
construction,  real  estate  financing, 
counseling  and  training,  or  other 
relevant  activities,  or  by  an  explanation 
of  how  such  capability  will  be 
obtained— 20  points. 

(ii)  the  ability  of  the  applicant  to 
handle  financial  resources, 
demonstrated  through  such  evidence  as 
previous  experience  of  the  applicant  or 
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key  staff  and  existing  financial  control 
procedures,  or  an  explanation  of  how 
such  capability  will  be  obtained— 20 
points. 

Maximum  points  for  this  criterion  (1): 
40  points. 

(2)  Local  support  In  assigning  points 
for  this  criterion,  HUD  shall  consider— 

(i)  The  extent  of  interest  of  the  unit  of 
general  local  government  or  Indian  tribe, 
where  applicable  (and  the  PHA/IHA 
where  it  is  not  part  of  the  unit  of  general 
local  government  or  Indian  tribe  and 
where  public  or  Indian  housing  is 
expected  to  be  used  under  the  program) 
in  support  of  a  homeownership  program, 
demonstrated  through  evidence  of  intent 
to  provide  assistance,  such  as  social 
services  (including  counseling  and 
training],  rehabilitation  loans  or  grants, 
interest  rate  subsidies,  water  and  sewer 
improvements,  street  and  sidewalk 
improvements,  and  tax  abatements— 10 
points. 

(ii]  The  extent  of  interest  of  the  locdl 
community  (including  places  of  worship, 
banks,  neighborhood  or  community 
organizations,  the  business  community, 
or  other  community  groups]  in  support 
of  a  homeownership  program, 
demonstrated  throt^  evidence  of  intent 
to  provide  assistance  such  as  the 
donation  of  labor  or  materials,  interest 
rate  reductions  or  other  financing 
subsidies,  and  volunteer  assistance  in 
some  aspect  of  the  program  (activities  of 
the  applicant  shall  not  be  considered 
under  this  subcriterion  (ii]}— 10  points. 

Maximum  points  for  this  criterion  (2): 
20  points. 

(3]  Need  for  homeownenhip  progrdm. 
In  assigmng  points  for  this  criterion, 
HUD  shall  consider  the  relative 
percentage  of  the  total  number  of  rental 
households  consisting  of  persons  with 
incomes  at  or  below  the  poverty  level, 
as  determined  by  the  Bureau  of  Census, 
in  the  applicable  jurisdiction  or 
jurisdictions. 

Maximum  points  for  this  criterion  (3): 
20  points. 

(4]  Planning  approach.  The  extent  to 
which  the  proposal  represents  a  sound 
approach  to  planning,  demonstrates  an 
understanding  of  the  nature  and  scope 
of  activities  required  to  successfully 
implement  a  homeownership  program, 
and  is  likely  to  result  in  a  successful 
homeownership  program. 

Maximum  points  for  this  criterion  (4): 
20  points. 

Maximum  total  points:  100  points. 

(b]  Ranking  and  selection.  (1]  After 
assigning  points  to  each  application 
imder  paragraph  (a]  of  this  section,  HUD 
shall  review  and  may  adjust  the  ratings 
to  ensure  consistency  among  Field  and 
Regional  C^:ce  scores.  HUD  shall  then 
rank  the  planning  grant  applications. 


Where  HUD  determines  that 
applications  falling  below  a  certain 
point  total  are  not  suitable  or  not 
feasible  for  developing  a 
homeownership  program,  it  may 
establish  a  minimum  number  of  points 
for  an  application  to  be  selected. 

(2)  The  purpose  of  planning  grants  is 
to  build  the  capacity  of  appUcants  to 
submit  approvable  implementation  grant 
applications.  Accordingly,  for 
applications  which  qualify  for  selection 
under  paragraph  (b](l]  of  this  section, 
HUD  shall  award  bonus  points  to 
planning  grant  applications  in  HUD 
Regions  where  funds  from  the  initial 
allocation  to  the  Region  under  the 
NOFA  remain  after  selection  of  all 
approvable  implementation  grant 
applications,  llie  points  shall  be 
assigned  as  follows: 


PoMs 

PofContBoo  of  MiMtat  iMootefl  unuMd 

10%  IhrouQh  25*  ' 

More  thsn  25%  ttvouQh  50%.^..*...»......».. 

Mora  than  50% 

10 
IS 
20 

(3)  HUD  shall  then  select  the  three 
highest  ranking  applications  in  eadi 
HUD  Region. 

(4]  HUD  shall  then  select  the  highest 
ranking  remaining  applications  without 
regard  to  their  location.  However,  no 
more  than  a  total  of  20  applications  may 
be  approved  in  any  one  Region  unless 
they  would  otherwise  be  selected 
without  receiving  bonus  points. 

(5]  If  two  or  more  applications  receive 
the  same  number  of  points  and  sufficient 
funds  are  not  available  to  fund  all  such 
applications,  the  application  or 
applications  requesting  the  smallest 
grants  shall  be  selected  if  a  sufficient 
amount  remains  to  fund  them.  If  two  or 
more  tied  applications  request  the  same 
amount  and  sufficient  funds  are  not 
available  to  fund  all  such  applications, 
the  following  system  will  be  used  to 
break  the  ties: 

(i)  If  the  tied  applications  are  for 
programs  to  be  carried  out  in  different 
jurisdictions,  the  one(8]  with  the  highest 
number  of  points  for  Need  for 
Homeownership  Program  (criterion  (3)) 
shall  be  selected,  if  sufficient  funds 
remain. 

(u]  If  the  tied  applications  are  to  be 
carried  out  in  the  same  jurisdiction,  the 
one(s]  with  the  highest  number  of  points 
for  planning  Approach  (criterion  (4]] 
shall  be  selected,  if  sufficient  funds 
remain. 

If  any  amounts  remain  after  applying 
these  procedures,  they  shall  be 
reallocated  in  accordance  with 
paragraph  (e)  of  this  section. 


(6]  Procedural  errors  discovered  after 
initial  ratings  but  before  notification  of 
applicants  shall  be  corrected  and 
rankings  revised.  Procedural  errors 
discovered  after  notification  of 
approved  applicants  which,  if  corrected, 
would  result  in  approval  of  an 
appUcation  which  was  not  approved 
will  be  corrected  by  funding  the 
application  from  any  imused  amounts  or 
"off  the  top"  from  amounts  available  for 
planning  grants  in  the  next  funding 
round. 

(7]  If  two  or  more  applications 
propose  substantially  the  same  general 
locations,  only  the  highest  ranking 
application  will  be  selected. 

(c]  Reduction  in  requested  grant 
amounts.  HUD  shall  approve  an 
application  for  an  amount  lower  than 
the  amount  requested  or  adjust  line 
items  in  the  proposed  budget  within  the 
amount  requested  (or  both]  if  it 
determines  that  (1]  the  amount 
requested  for  one  or  more  eligible 
activities  is  unreasonable  or 
unnecessary,  (2)  an  activity  proposed  for 
funding  does  not  qualify  as  an  eligible 
activity,  or  (3)  the  amount  requested 
exceeds  the  $100,000  cost  limitation 
estabUshed  for  the  program.  In  addition, 
HUD  may  approve  an  application  for  a 
lower  amount  if  it  detennines  the 
appUcant  is  not  able  to  cany  out  all  of 
the  activities  requested,  or  insufficient 
amounts  remain  in  that  funding  round  to 
fund  the  full  amount  requested  in  the 
application. 

(d]  Notification  of  approval  or 
disapproval.  After  completion  of  the 
ranking  and  selection  of  applications, 
but  no  later  than  six  months  after  the 
date  of  submission  of  the  appUcation, 
HUD  shall  notify  the  selected  applicants 
and  the  applicants  that  have  not  been 
selected,  in  writing.  HUD's  notification 
to  the  applicant  or  the  amount  of  the 
grant  award,  based  on  the  approved 
application,  shall  constitute  a  grant 
obligation  by  HUD,  subject  to 
acceptance  by  the  appUcant  through 
execution  of  the  grant  agreement  by  the 
deadline  specified  in  the  notification. 

(e]  Insufficient  approvable 
applications:  reallocation.  (1]  If  funds 
remain  after  HUD  approves  aU 
approvable  planning  grant  appUcations 
in  accordance  with  this  section.  HUD 
shall  combine  them  with  amounts  being 
reallocated  to  Regions  having  more 
implementation  grant  appUcations 
meeting  threshold  requirements  than 
could  be  funded,  in  accordance  with 

§  42S(e):  pubUsh  a  NOFA  inviting 
additional  appUcations  for  planning  or 
implementation  grants,  or  both,  in 
accordance  with  this  notice;  or  invite 
appUcants  who  submitted  appUcations 
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that  could  not  be  funded  to  submit 
amended  planning  grant  or 
implementation  grant  applications  in 
accordance  with  this  notice  within  a 
deadline  specified  in  the  invitation. 

(2)  Amounts  that  become  available 
due  to  deobiigation  of  grant  amounts 
shall  be  available  for  reallocation  in 
accordance  with  paragraph  (e)(1)  of  this 
section. 

(f)  Environmental  Review.  HUD  has 
determined  that  its  approval  of 
applications  for  planning  grants  is 
categorically  excluded  from 
environmental  review  and  compliance 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  that  other  Federal 
environmental  !ai\s  and  authorities 
listed  in  24  CFR  50.4  are  not  applicable. 
The  reason  is  that  planning  grants 
involve  no  rehabilitation  and  iittie  or  no 
physical  change  and  that,  generally,  not 
enough  information  is  available  about 
the  proposed  homeownership  program 
at  this  point  to  make  the  review.  tlUO 
has  excluded  planning  grant 
applications  from  environmoital 
assessment  under  NEPA  and  exempted 
planning  grant  applications  from 
environmental  review  under  the  laws 
and  authorities  listed  in  24  CFK  50.4.  See 
the  interim  rule  amending  24  CFR  part 
50  that  is  published  elsewhere  in  today's 
edition  of  the  Federal  Register. 
Applicants  are  reminded,  however,  that 
environmental  review  at  the 
implementation  grant  stage  may 
nevertheless  result  in  disapproval. 

Section  320.  Post-approval 
requirements. 

(a)  Timely  completion  of  activities.  A 
recipient  shall  complete  all  activities 
approved  under  a  planning  grant 
application  within  12  months  from  the 
effective  date  of  the  grant  agreement 
Recipients  may  draw  down  amounts 
under  the  Cash  and  Management 
Information  System,  in  accordance  with 
Section  740,  for  one  additional  month,  to 
allow  them  to  pay  outstanding 
obligations  for  work  performed  during 
the  12-month  grant  period,  and  for  one 
more  additional  month,  to  allow  them  to 
pay  costs  of  preparing  the  report 
required  under  paragraph  (b)  of  this 
section.  HUD  may  deobligate  amounts 
not  drawn  down  by  this  deadline. 

(b)  Performance  report  Each  recipient 
shall  submit  a  report  on  activities 
undertaken  under  the  grant  agreement, 
including  the  recipient's  determination 
whether  it  is  feasible  for  it  to  undertake 
a  homeownership  program  and  an 
assessment  of  the  factors  used  to  make 
the  determination.  Each  recipient  shall 
submit  its  performance  report  to  HUD 


no  later  than  13  months  from  the 
effective  date  of  the  grant  agreement. 

IV.  Implementation  Grants 

Section  401.  Implementation  grants. 

(a)  Implementation  Grants.  HUD  shall 
make  implementation  grants  to 
applicants  for  the  purpose  of  carrying 
out  homeownership  programs  approved 
under  this  title. 

(b)  Regional  Fund  Allocations.  HUD 
shall  allocate  funding  authority  for  each 
of  the  10  HUD  Regions  by  formula, 
based  on  three  equally  weighted 
factors — 

(1)  the  number  of  rental  units  in  the 
Region,  as  determined  by  the  Bureau  of 
the  Census,  occupied  by  persons  with 
incomes  at  or  below  the  poverty  level 
(half  of  the  weight  for  this  factor),  and 
the  total  number  of  occupied  rental  units 
in  the  Region  (for  the  other  half); 

(2)  The  number  of  rental  units  in  the 
Region  that  are  unsuitable  because  they 
(i)  lack  or  have  incomplete  plumbing;  (ii) 
are  occupied  by  residents  who  are 
paying  more  than  30  percent  of  adjusted 
income  towards  rent  (including  utilities); 
(iii)  are  occupied  by  an  average  of  more 
than  one  person  in  the  household  per 
room;  or  (iv)  lack  or  have  incomplete 
kitchens;  and 

(3)  The  number  of  single  family   . 
properties  (with  up  to  four  units, 
including  condominium  units)  in  the 
Region  owned  by  HUD,  the  Resolution 
Trust  Corporation  in  its  affordable 
housing  inventory,  or  the  Department  of 
Veterans  Affairs. 

Paragraphs  (b)  (1)  and  (2)  of  this 
section  measure  the  need  for  the 
program  and  paragraph  (b)(3)  of  this 
section  measures  the  supply  of  eligible 
property  available  for  the  program. 

(c)  Overall  Limitations.  (1)  HUD  may 
approve  more  than  one  grant  for  a 
program  to  be  carried  out  in  a 
jurisdiction,  so  long  as  different 
applicants  are  the  grantees  and  the 
programs  will  be  carried  out  in  different 
neighborhoods,  A  single  applicant  may 
apply  for  more  than  one  implementation 
grant,  but  HUD  will  not  approve  grants 
for  any  one  applicant  that  total  more 
than  5  percent  of  the  amount  available 
under  any  one  NOFA  for  HOPE  3 
implementation  grants. 

For  purposes  of  this  limitation,  the 
applicant  identified  in  the  application  as 
the  legally  responsible  lead  entity  which 
will  execute  the  grant  agreement  will  be 
considered  the  applicant.  The  purpose  of 
this  limitation  is  to  give  as  many 
applicants  as  possible  an  opportunity  to 
develop  homeownership  programs  and 
to  fund  applicants  in  various  areas  of 
the  country. 


(2)  An  applicant  may  apply  for  a 
planning  grant  and  an  implementation 
grant  in  response  to  any  one  NOFA.  If 
an  applicant  submits  applications  for 
both  planning  and  implementation 
grants,  HUD  will  review  the  application 
for  an  implementation  grant  first  to 
determine  if  it  passes  all  screening  and 
threshold  requirements.  If  the 
application  does,  it  will  be  processed 
(and  the  application  for  a  planning  grant 
will  not  be  processed).  If  it  does  not 
pass  all  screening  and  threshold 
requirements,  the  applicanl's  planning 
grant  application  will  be  processed 
instead. 

(3)  No  amendments  to  increase 
previously  approved  grant  amounts  are 
allowed. 

(d)  Scope  of  Program.  Applications 
which  identify  a  public  body  (or  agency 
or  instrumentality  thereof)  as  the  entity 
to  execute  the  grant  agreement  may  only 
propose  a  program  to  be  carried  out 
within  the  jurisdictioR  of  that  entity. 
Applications  which  identify  a  private 
nonprofit  organization  as  the  entity  to 
execute  the  grant  agreement  may 
propose  a  program  to  be  carried  out 
within  two  or  more  jurisdictions.  No 
application  may  propose  a  program  to 
be  carried  out  in  more  than  one  State. 

Section  405.  Eligible  implementation 
grant  activities. 

(a)  Limitations.  Implementation  grants 
may  be,  used  for  the  reasonable  costs  of 
eligible  activities  necessary  to  carry  out^ 
homeownership  programs.  Only  costs  "" 
incurred  on  or  after  the  effective  date  of 
the  grant  agreement  qualify  for  funding 
under  the  program. 

(b)  Eligible  Activities.  Eligible 
activities  include — 

(1 )  Architectural  and  Engineering 
Work.  Architectural  and  engineering 
work,  and  related  professional  services 
required  to  prepare  architectural  plans 
or  drawings,  write-ups.  specifications,  or 
inspections. 

(2)  Acquisition  of  Eligible 
Properiiea — (i)  General.  Acquisition  of 
eligible  properties  for  the  purpose  of 
transferring  ownership  interests  to 
eligible  families  in  accordance  with  a 
homeownership  program  that  meets  the 
requirements  under  this  notice.  (Where 
the  applicant  owns  the  eligible  property 
or  where  HUD  otherwise  determines 
that  an  "arms  length"  relationship  for 
acquisition  does  not  exist,  program 
funds  may  not  be  used  for  acquisition  of 
the  property  for  the  program.) 

(ii)  Maximum  Acquisition  Costs,  (A) 
The  cost  of  acquiring  an  eligible 
properfy  (by  an  applicant  or  other  entity 
for  transfer  to  eligible  families  or  by 
eligible  families),  which  may  not  exceed 
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the  as-is  fair  market  value  of  a  property 
for  residential  use,  taking  into  account 
any  applicable  low-income  use 
restrictions,  determined  in  accordance 
with  a  recent  appraisal  conducted  under 
procedures  established  or  approved  by 
HUD.  plus  reasonable  and  customary 
closing  costs  charged  for  comparable 
transactions  in  the  market  area. 

(B)  Where  the  eligible  property  is  a 
public  or  Indian  housing  development, 
the  cost  of  acquisition  is  not  an  eligible 
cost,  but  closing  and  other  costs  related 
to  acquisition  of  the  development  are 
eligible  costs.  Where  a  public  or  Indian 
housing  development  contains 
improvements  provided  through  local 
tax  revenues  that  increased  the  value  of 
the  development,  an  applicant  may 
request  HUD  to  approve  the  use  of 
program  funds  to  pay  the  PHA/IHA  for 
the  depreciated  value  of  the 
improvements  paid  for  from  local  tax 
revenues.  The  request  for  die  approval 
shall  document  the  original  contribution, 
state  the  basis  for  computing  die  amount 
of  the  depreciated  value,  and  otherwise 
justify  the  request. 

(iii)  Maximum  Cost  of  Acquisition  and 
Rehabilitation.  (A)  The  cost  of 
acqiusition  and.  rehabilitation  paid  for 
from  grant  funds  or  from  matching  funds 
being  contributed  may  not  exceed  80  - 
percent  of  the  maximum  amount  that 
may  be  insured  under  section  203(b)  of 
the  National  Housing  Act  (including  any 
hi^-cost  area  adjustments),  plus 
reasonable  and  customary  closing  costs 
charged  for  comparable  transactions  in 
the  market  area.  (The  cost  of  acquisition 
of  a  unit  in  a  public  or  Indian  housing 
development  is  not  an  eligible  cost)  The 
maximum  cost  of  rehabilitation  that  may 
be  paid  for  from  grant  funds  and 
matching  funds  may  not  exceed  $33,500 
for  any  unit  (which  shall  not  be  adjusted 
for  hi^-cost  areas). 

(B)  For  example,  in  Columbus,  Ohio,  a' 
recipient  could  pay  no  more  than  $71,200 
from  grant  funds  and  matching  funds 
provided  by  HUD  for  the  cost  of 
acquisition  and  rehabilitation  of  a  one- 
unit  single  family  property.  This 
limitation  was  determined  by 
multiplying  the  FHA  single  family 
mortgage  insurance  limit  for  a  one-unit 
property  in  Columbus  by  80  percent 
($89,000  X  80%  =  $71,200).  Within  diis 
overall  limitation,  the  recipient  could 
spend  up  to  $33300  from  grant  funds 
and  matching  funds  for  rehabilitation. 

(3)  Financial  assistance  to 
homebuyers.  The  provision  of  assistance 
to  families  to  make  acquisition  and 
rehabilitation  of  eligible  properties 
affordable.  This  may  include  interest 
rate  reductions  ("interest  rate  buy- 
downs"),  other  Hnancing  assistance  that 
reduce  monthly  homebuyer  payments. 


and  payment  of  all  or  a  portion  of 
closing  costs,  down  payments,  and  other 
expenses.  Acquisition  of  a  property  by 
an  eligible  family  is  suLject  to  the 
limitations  under  paragraph  (b)(2)  of  this 
section.  Financial  assistance  may  be 
provided  direcUy  to,  or  on  behalf  of,  an 
eligible  homebuyer. 

(4)  Rehabilitation,  (i)  Rehabilitation  of 
the  eligible  proi}erty  covered  by  the 
homeownership  program,  in  accordance 
with  standards  established  by  HUD  (see 
paragraph  (b)(2)  of  this  section  for 
appUcable  cost  limitations  covering  both 
acquisition  and  rehabilitation)  and 
section  505(b)  for  applicable 
requirements  for  accessibility  for  people 
with  disabilities.  The  property  shall  be 
rehabilitated  (including  the  provision  of 
suitable  amenities)  to  a  level  that  makes 
it  marketable  for  homeovxTiership  in  the 
market  area  to  families  with  incomes  at 
or  below  80  percent  of  the  median  for 
the  area.  HUD  encourages  appUcants  to 
undertake  high  quality  rehabilitation. 
Luxury  items  (fixtures,  equipment,  and 
landscaping  of  a  tsrpe  or  quality  which 
substantially  exceeds  that  ciistomarily 
used  in  the  locality  for  properties  of  the 
same  general  type  as  the  property  to  be 
rehabilitated)  do  not  qualify  as  eligible 
expenses.  The  construction  of  swimming 
pools  is  not  eligible.  The  cost  to  fill  in  or 
eliminate  a  pool  from  the  property  and 
the  cost  to  repair  an  existing  pool  are 
eligible. 

(ii)  The  application  shall  describe  all 
improvements  to  be  made  to,  or 
amenities  to  be  provided  for,  the 
property,  whether  or  not  they  may  be 
funded  by  use  of  grant  amounts, 
cootribations  towards  the  match 
required  under  the  program,  or  other 
funds.  HUD  may  disapprove 
improvements  or  amenities  specified  in 
the  application  it  determines  are 
unsuitable  for  the  HOPE  program,  even 
if  they  will  be  paid  for  from  non- 
program  funds. 

(iii)  If  an  applicant  pnqxMes  to  make 
improvements  to  aa  eligible  property 
beyond  those  that  qualify  as  eligible 
costs,  it  shall  assure  that  their  entire 
cost  will  be  covered  l^  funds  other  than 
the  HOPE  grant  and  any  amoimts 
contributed  towards  the  match  and  that 
the  affordability  of  the  property  will  not 
be  impaired.  No  such  k>cal  funds  may 
count  towards  the  match. 

(iv)  The  rehabilitation  shall  meet  local 
codes  applicable  to  rehabilitation  work 
in  the  jurisdiction  (but  not  leas  than  the 
housing  quality  standards  established 
under  the  Section  8  Certificate  program), 
and  shall  include  inproveawnts 
necessary  to  meet  applicable  Federal 
requirements,  and  Biay  include  energy 
conservation-related  repairs  and 
improvements  and  the  repair  or 


replacement  of  major  systems  in  danger 
of  failure. 

(5)  Administrative  Costs. 
Administrative  costs  of  the  program. 
The  total  amount  that  may  be  spent  on 
administrative  activities  from  the 
amount  of  the  grant  and  any 
contribution  towards  the  match  may  not 
exceed  15  percent  of  the  amount  of  the 
grant  HUD  provides  under  this  notice. 

(6)  Counseling  and  Training. 
Coimseling  and  training  of  homebuyers 
and  homeowners  under  the 
homeownership  program.  This  may 
include  such  subjects  as  personal 
financial  management,  home 
maintenance,  home  repair,  construction 
skills  (to  the  extent  appropriate, 
especially  where  the  digible  family  will 
do  some  of  the  rehabilitation),  and  the 
general  rights  and  responsibilities  of 
homeownership. 

(7)  Relocation.  Relocation  of  residents 
who  elect  to  move,  in  accordance  with 
section  735. 

(8)  Temporary  Relocation.  Any 
necessary  temporary  relocation  of 
residents  during  rehabUitation.  in 
accordance  with  section  735. 

(9)  Replacement  Reserves,  (i)  A  single 
replacement  reserve  for  the  properties 
imder  the  program,  if  necessary  to 
achieve  long-term  affordability.  as 
provided  in  section  415(b)(12). 

(ii)  Assistance  for  replacement 
reserves  may  be  drawn  down  under  the 
grant  agreement  when  needed  to  assist 
a  homeowner  and  to  fund  a  reserve 
account  at  the  time  of  pro-am  close  out 

(iii)  Where  a  HOPE  3  application 
proposes  funding  of  a  replacement 
reserve,  it  shall  describe  the  escrow  or 
other  arrangement  that  will  be  used  to 
safeguard  the  funds  (including  who  will 
administer  the  reserve)  and  the 
proposed  life  of  the  reserve.  The 
application  shall  demonstrate  that  the 
amount  proposed  for  the  replacement 
reserve  is  reasonable,  taking  into 
account  (A)  the  analysis  related  to 
determining  the  affordability  of  the 
program.  (B)  the  size  of  the  grant  and  the 
amount  of  matching  contributioaa,  (C) 
the  condition  and  age  of  the  properties 
and  each  of  their  nujor  systems  and 
components  (including  at  least  the 
heating,  plumbing  and  electrical  systems 
and  the  root  foundation,  windows, 
exterior  walls,  and  common  area,  if  any 
(including  the  need  to  repaint),  and  (DJ 
other  possible  replacement  needs. 
Where  the  application  proposes  a 
replacement  reserve,  it  aball  also 
d«nonstrate  that  the  financial  status  of 
eligible  families  is  insufficient  (taking 
into  account  insurance  requirements  and 
home  maintenance  repair  capability  of 
the  family]  so  there  is  a  need  for  a 
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reserve.  The  replacement  reserve  may 
be  used  only  to  prevent  severe  financial 
hardship  to  families  caused  by  the 
failure  of  a  major  system  or  component 
of  the  property  that  renders  the  unit 
substandard. 

(iv)  The  entity  with  fiduciary 
responsibility  for  any  replacement 
reserve  shall  be  bonded,  in  accordance 
with  requirements  prescribed  or 
approved  by  HUD. 

(v]  Although  funding  of  replacement 
reserves  is  an  eligible  expense  under  the 
notice,  HUD  invites  comments  on 
whether  a  replacement  reserve  is 
needed  for  a  single  family 
homeownership  program,  especially 
with  respect  to  public  and  Indian 
housing  transferred  for  homeownership 
under  the  program. 

(10)  Legal  Fees.  Customary  and 
reasonable  costs  of  professional  legal 
services. 

(11)  Ongoing  Training  Needs. 
Defraying  costs  for  the  ongoing  training 
needs  of  the  recipient  for  courses  of 
instruction  that  are  directly  related  to 
developing  and  carrying  out  the 
homeownership  program. 

(12)  Economic  Development,  (i) 
Economic  development  activities  that 
promote  economic  self-sufficiency  of 
homebuyers  and  homeowners  under  the 
homeownership  program  involving  only 
job  training  or  retraining  and  day  care 
costs  of  those  participating  in  job 
training  and  retraining  activities 
approved  under  the  HOPE  3  program. 
The  recipient  shall  enter  into  written 
agreements  with  the  providers  of 
economic  development  services 
specifying  the  services  to  be  provided, 

"including  estimates  of  the  numbers  of 
homebuyers  and  homeowners  to  be 
assisted. 

(ii)  The  aggregate  amount  of  planning 
and  implementation  grants  that  may  be 
used  for  economic  development 
activities  related  to  any  one  program 
may  not  exceed  $250,000. 

(13)  Other  Activities.  Other-activities 
proposed  by  the  applicant,  to  the  extent 
the  applicant  justices  them  as  necessary 
for  the  proposed  homeownership 
program  and  HUD  approves  them.  For 
example,  the  applicant  may  propose 
activities  related  to  security  needs  of  the 
property  that  are  not  otherwise  covered 
under  other  eligible  activities,  such  as 
under  architectural  and  engineering 
work  and  rehabilitation  activities. 

JSection  410.  Matching  requirements  for 
implementation  grants. 

(a)  Requirement  for  Each  Recipient  to 
Match  the  HUD  Grant.  Each  recipient 
shall  assure  that  matching  contributions 
equal  to  not  less  than  33  percent  of  the 
amount  of  the  implementation  grant 


shall  be  provided  from  non-Federal 
sources  to  carry  out  the  homeownership 
program.  Amounts  contributed  to  the 
match  shall  be  used  for  eligible 
activities  or  in  accordance  with  this 
section. 

(b)  Form.  Contributions  may  only  be 
in  the  form  of— 

(1)  Cash  Contributions,  (i)  Cash 
contributions  ft'om  non-Federal 
resources.  To  be  a  cash  contribution, 
funds  must  be  contributed  permanently 
for  uses  under  the  HOPE  3  program. 
Funds  will  be  considered  permanently 
contributed  if  all  repayment  interest, 
and  other  return  on  the  contribution  will 
only  be  used  for  eligible  activities  in 
accordance  with  program  requirements. 

(ii)  Non-Federal  resources  may  not 
include  funds  from  a  Community 
Development  Block  Grant  made  to  an 
entitlement  grantee  or  a  State  under 
section  106(b)  or  section  106(d). 
respectively,  of  the  Housing  and 
Community  Development  Act  of  1974. 
except  to  the  extent  permitted  for 
administrative  expenses  under 
paragraph  (a)(2)  of  this  section.  Non- 
Federal  resources  may  not  include 
Federal  tax  expenditures, 
comprehensive  grants  under  section  14 
of  the  1937  Act.  or  amounts  provided  to 
the  development  from  syndication  of  the 
low  income  housing  tax  credit. 
(Financing  involving  the  use  of  the  low 
income  housing  tax  credit  is  prohibited 
by  section  415(b)(ll)(iii).) 

(iii)  Non-Federal  resources  may 
include  contribution  of  trust  funds  held 
by  Federal  agencies  for  Indian  tribes. 

(iv)  A  cash  contribution  may  be  made 
by  the  applicant  non-Federal  public 
entities,  private  entities,  or  individuals. 
A  cash  contribution  may  be  made  from 
program  income  bom  a  Federal  grant 
earned  after  the  end  of  the  award  period 
if  no  Federal  requirements  govern  the 
disposition  of  the  program  income. 
Included  in  this  category  are  repayments 
from  closed  out  grants  under  the  Urban 
Development  Action  Grant  Program  (24 
CFR  part  570,  subpart  G),  and  the 
Housing  Development  Grant  Program 
(24  CFR  part  850). 

(v)  Cash  contributions  may  also  be 
made  horn  sales  proceeds  frt)m  the 
Timikey  III  Homeownership  and  Mutual 
Help  programs  obtained  pursuant  to  PDi 
Notice  91-28  or  an  approved 
homeownership  program  under  section 
5(h)  of  the  1937  Act 

(vi)  The  grant  equivalent  of  a  below- 
market  interest  rate  loan  to  the 
homebuyer,  where  all  repayments, 
interest  and  other  return  will  not  be 
permanently  contributed  to  the  HOPE 
program,  may  be  counted  as  a  cash 
contribution. 


(A)  If  the  loan  is  made  from  proceeds 
of  obligations  issued  by  or  on  behalf  of  a 
public  body  that  are  exempt  from 
taxation  by  the  United  States,  the 
contribution  is  the  present  discounted 
cash  value  of  the  difference  between 
payments  to  be  made  on  the  borrowed 
funds  and  payments  to  be  received  on 
the  loan  to  the  homebuyer,  based  on  a 
discount  rate  equal  to  the  interest  rate 
on  the  borrowed  funds. 

(6)  If  the  loan  is  made  from  funds 
other  than  under  paragraph  (b)(l)(vi)(A) 
of  this  section,  the  contribution  is  the 
present  discounted  cash  value  of  the 
yield  forgone,  calculated  based  on  a 
discount  rate  approved  or  prescribed  by 
HUD.  In  determining  the  yield  forgone, 
the  recipient  must  use  as  a  measure  of  a 
market  rate  yield  one  of  the  following,    ■ 
as  appropriate: 

[1]  WiUi  respect  to  housing  financed 
with  a  fixed  interest  rate  mortgage,  a 
rate  equal  to  the  10-year  Treasury  note 
rate  plus  200  basis  points;  or 

[2]  With  respect  to  housing  financed 
with  an  adjustable  interest  rate 
mortgage,  a  rate  equal  to  the  one-year 
Treasury  bill  rate  plus  250  basis  points. 

(vii)  A  down  payment  by  an  eligible 
family  may  not  count  towards  the 
match. 

(viii)  Non-Federal  resources  may 
include  amounts,  determined  in 
accordance  with  paragraph  (b)(l)(vi)(B) 
of  this  section,  that  have  been  requested 
by  the  applicant  in  an  application 
submitted  to  the  Federal  Housing 
Finance  Board  for  assistance  under  its 
affordable  housing  program,  so  long  as 
that  application  is  approved  before  the 
date  HUD  approves  the  HOPE 
application. 

(2)  Administrative  Costs,  (i) 
Contributions  for  eligible  administrative 
costs  may  be  recognized  for  matching 
purposes  only  up  to  an  amount  equal  to 
7  percent  of  Uie  amount  of  the 
implementation  grant  This  limitation  is 
in  addition  to  the  limitation  that  the 
total  amount  that  may  be  spent  on 
administrative  activities  from  the 
amount  of  the  grant  and  any 
contributions  towards  the  match  may 
not  exceed  15  percent  of  the  grant 
amount  (Section  405(b)(4)).  If  an 
applicant  proposes  to  contribute 
administrative  costs.  HUD  will 
automatically  approve  an  applicant's 
assurances  for  matching  purposes  that  it 
will  pay  eligible  administrative  costs 
from  non-Federal  sources  in  an  amount 
up  to  7  percent  of  the  implementation 
grant  and  will  not  require  further 
documentation  of  those  expenditures.  If 
a  recipient  uses  more  than  8  percent  of 
its  implementation  grant  to  pay  for  the 
costs  of  administration,  the  amount 
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credited  towards  the  match  will  be 
reduced  to  less  than  7  percent  to  stay 
within  the  15  percent  limitation. 

(ii)  For  example,  if  the  grant  amount  is 
$600,000,  the  recipient  must  assure  the 
provision  of  at  least  $198,000  (33  percent 
of  the  grant)  from  non-Peda'al  sources. 
Contributions  for  administrative  costs 
that  may  be  counted  towards  the  match 
may  not  exceed  $42,000  (7  percent  of  the 
grant  amount  of  $600,000).  Although  an 
applicant  can  spend  more  than  this  on 
administrative  costs,  it  may  not  be 
counted  towards  the  match.  In  addititm, 
the  applicant  must  provide  contributions 
covering  the  remaining  $156,000 
($198.000— $42,000)  required  for  the 
match  from  non-Federal  sources. 

(iii)  Non-federal  resources,  for  the 
purposes  of  counting  contributions  for 
administrative  costs,  may  include  funds 
from  a  Community  Development  Block 
Grant  made  to  an  entitlement  grantee  or 
a  State  under  secticm  106(b)  or  section 
106(d]  of  the  1874  Act  and  are  subject  to 
the  recordkeeping  and  documentation 
requirements  of  that  program. 

(3)  Taxes,  Fees,  and  Other  Charges. 
The  present  value  of  taxes,  fees,  or  other 
charges  that  are  normally  and 
customarily  imposed  but  are  waived, 
forgoite,  or  deferred  in  a  maimer  that 
facilitates  the  implementation  of  a 
homeownership  program  assisted  under 
this  notice.  Only  amounts  of  the  period 
after  the  date  a  property  is  acquired  by 
a  recipient  or  other  entity  for  transfer  to 
eligible  families;  the  effective  date  of  the 
implementation  grant  agreement  if  the 
recipient  akeady  owns  the  property;  or 
the  date  after  an  eligible  property  is 
acquired  directly  by  an  eligible  property, 
as  applicable,  may  be  counted  towards 
the  match.  For  example,  if  a  city  agrees 
to  forgo  real  property  taxes  for  20  years, 
the  application  shall  compute  the 
estimated  tax  that  would  be  otherwise 
payable  over  the  20  year  period,  and 
discount  it  to  present  value  based  on  a    . 
discount  rate  approved  or  prescribed  by 
HUD.  Amounts  that  would  be  waived, 
forgone,  or  deferred  for  longer  than  20 
years  from  the  date  a  family  acquires 
homeownership  interests  in  the  unit  may 
not  be  counted  towards  the  match 
because  enforcement  would  be 
impracticable.  Where  the  match 
includes  amounts  under  paragraph  (b)(3) 
of  this  section,  the  documents 
transferring  the  homeownership  interest 
to  tlw  family  shall  evidence  the 
contribution,  to  the  extent  the 
contribution  has  not  already  been 
received. 

(4)  Land  or  Other  Real  Property.  Real 
property,  not  acquired  with  Federal 
resources,  contributed  for  use  under  an 
approved  homeownership  program. 


(i)  Where  the  eli^ble  property  is  a 
public  or  Indian  housing  development 
the  value  of  sach  a  development  may 
not  be  counted  as  a  contribution 
towards  the  match. 

(ii)  The  as-is  fair  market  value  of 
eligible  property  may  be  counted  as  a 
contribution  towards  the  match, 
determined  in  aocordance  with  a  recent 
appraisal  candocted  under  procedures 
established  or  approved  by  HUD.  The 
maximum  value  contributed  shall  be 
limited  as  provided  in  S§  405(b){2)(ii) 
and  (iii). 

(iii)  Vacant  lots  on  existing  streets 
with  available  utihties  (which  need  not 
include  laterals)  may  be  contributed  for 
use  under  the  program,  but  only  if  a 
structure  will  be  moved  onto  it,  the 
resulting  property  qualifies  as  eligible 
property  under  the  program,  and  the 
total  amount  of  the  contribution  and  any 
amount  paid  from  HOPE  3  funds  for  the 
structure  and  moving  costs  are  within 
the  limits  provided  hi  (§  405(b)(2)(u) 
and  (iii). 

(5)  Infrastructare.  The  fair  market 
value  of  investment,  not  made  with 
Federal  resources,  in  on-site  and  off-site 
infrastructure  required  for  a 
homeownership  program.  The 
infrastructure  investment  may  be 
counted  towards  the  match  only  if  it 
was  completed  no  earlier  than  12 
months  before  the  date  of  notification 
by  HUD  of  implementation  grant 
approval.  Investment  in  infrastructure 
may  include  such  activities  as  new  or 
repaired  utility  laterals  connecting 
eligible  property  to  the  main  line  and 
new  or  rebuilt  walkways,  sidewalks,  or 
curbs  on  or  contiguous  to  the  eligible 
property.  If  the  investment  in 
infrastructure  also  benefits  other 
properties,  only  the  share  of  the  costs 
directly  benefiting  the  eligible  property 
under  the  homeownership  program  may 
be  counted  towards  the  match. 

(6)  Debt  FoTgiveaess.  Where  debt  on 
real  property  to  be  acquired  under  the 
program  is  forgiven,  permitting  the 
property  to  be  acquired  for  less  than  fair 
market  value,  the  savings  may  count  as 
a  matdi.  However,  the  amount  of 
forgiven  debt  counted  toward  the  match 
may  not  exceal  the  fair  market  value  of 
the  property  and  any  other  applicable 
limitations  determined  onder 

S  §  405(b)(2)  (ii)  and  (iii)  or  paragraph 
(b)(4)  of  this  section. 

(7)  Other  In-Kind  Contributions,  (i) 
The  reasonable  value  of  in-kind 
contributions  proposed  by  the  appUcant 
in  the  applicatioyi  and  apfmrved  by 
HUD.  In  reviewing  proposed  in-kind 
contributians,  HUD  sfaaD  review  to 
ensure  (A)  the  proposed  contribution  is 
to  be  used  for  an  eligible  activity  under 


the  proposed  homeownerriiip  program: 
(B)  the  application  deowBStrates  that  the 
proposed  in-kind  contribution  will 
actually  be  provided:  and  (C)  the 
proposed  value  of  the  coatribntioo  is 
reasonable.  In  determining  whether  the 
value  is  reasonable,  HUD  shall  generally 
consider  the  amount  such  work  would 
otherwise  cost  the  program,  but  may 
adjust  the  value,  based  on  special 
circumstances. 

(ii)  All  donated  labor,  inrhiding  sweat 
equity  provided  by  a  homebuyer  or 
homeowno-,  shall  be  valued  at  $10  an 
hour,  except  for  donated  professional 
labor,  as  approved  by  HUD,  indudmg 
work  by  bomebuyers  and  homeowners. 
The  donated  professional  labor  shall  be 
valued  at  the  fair  market  value  of  the 
work  completed.  Professional  labor  is 
work  ordinarily  performed  by  the  donor 
for  payment  sodi  as  work  by  laborers, 
electricians,  and  ardiitects  that  is 
equivalent  to  work  they  do  in  their 
occupations.  Sweat  equity  may  be 
counted  towards  die  matdi  only  if  it  is 
not  also  counted  towards  a  family's 
equity. 

(iii)  Donated  materials  and  supplies 
may  be  counted  towards  the  match 
contribution.  Materials  and  supplies 
need  not  have  been  purchased 
specifically  for  the  program  to  be 
included  as  a  match  contribution,  if  the 
cost  of  Ae  grantee  of  the  materials  and 
supplies  (or,  in  the  case  of  materials  and 
supplies  donated  by  a  different  entity 
than  the  recipient  for  use  in  the  program, 
the  fair  market  value  of  the  materials 
and  supplies)  and  if  the  fact  that  they 
were  used  in  the  program  can  be 
documented.  The  recipient  shall 
maintain  a  written  enumeration  of  what 
donated  materials  and  supplies  will  be 
used  in  the  program,  as  wdl  as 
documentation  of  their  cost  or  value. 

(c)  Other  Restrictions.  All 
contributions  towards  eligible  activities 
to  be  counted  towards  the  match  shall 
be  provided  no  later  than  the  deadline 
for  completion  of  program  activities 
established  in  accordance  with  section 
705,  except  that  contributions  under 
section  410(bK3),  taxes,  fees,  and  other 
charges,  may  be  made  after  the  deadline 
pursuant  to  a  legally  binding  obligation 
by  the  donor. 

(d)  Exertion  for  Indian  Housing 
Authorities,  Where  the  recipient  is  an 
IHA  and  the  IHA  (actuig  in  that 
capacity)  has  not  received,  and  will  not 
receive,  amounts  under  title  I  of  the 
Housing  and  Community  Development 
Act  of  1974  for  the  fiscal  year  in  which 
HUD  obligates  HOPE  grant  funds,  the 
match  requirements  under  this  secdon 
shall  not  apply. 
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Section  415.  Applications  fop 
implementation  grants. 

(a)  NOFA.  An  application  for  an 
implementation  grant  shall  be  submitted 
by  an  applicant  in  accordance  with  this 
notice  and  the  NOFA.  The  NOFA 
advises  potential  applicants  how  to 
obtain  an  application  package  and 
establishes  deadlines  and  other 
requirements  for  submission  of 
applications.  The  NOFA  also  informs 
each  applicant  that  it  may  request 
information  and  guidance  from  HUD 
about  program  requirements  and 
preparation  of  the  application. 

(b)  Application  Contents.  Each 
application  shall  contain  the  information 
required  by  the  application  package, 
which  shall  include  at  least  the 
following  items. 

(1)  Request  for  HOPE  Implementation 
Grant  The  application  shall  contain  (i)  a 
summary  description  of  the  proposed 
homeownership  program;  (ii]  a 
description  of  the  personnel  necessary 
to  complete  the  activities:  and  (iii)  the 
amount  of  the  grant  requested  for  each 
activity.  The  amount  requested,  together 
with  any  non-Federal  contributions, 
shall  be  sufficient  to  carry  out  all 
proposed  activities. 

(2)  Match  Requirements.  (1)  The 
application  shall  describe  and,  except 
with  respect  to  administrative  costs, 
contain  com  nitments  for,  the  resources 
that  are  expected  to  be  contributed 
towards  the  match  required  under 
section  410,  and  of  any  other  resources 
that  are  expected  to  be  made  available 
in  support  of  the  homeownership 
program.  Except  for  administrative 
costs,  acceptable  evidence  that  the 
contribution  will  be  provided  shall  be 
included.  For  example,  if  20  years  of  tax 
abatement  will  be  counted  towards  the 
match,  the  chief  executive  officer  or 
appropriate  legislative  body  of  the 
government  should  submit  a  copy  of  the 
law  or  other  ofHcial  action  documenting 
this  commitment.  Cash  or  other  property 
contributions  (except  those  related  to 
administrative  costs)  shall  be  supported 
by  evidence  of  a  binding  commitment  by 
the  donor  to  donate  the  cash  or  other 
property,  subject  only  to  approval  of  the 
implementation  grant  and  any  other 
necessary  conditions  approved  by  HUD. 

(ii)  If  the  match  requirement  does  not 
apply  to  an  IHA  in  accordance  with 
section  410(d),  the  application  shall 
contain  a  certification  that  the  IHA  has 
not  received,  and  will  not  receive, 
amoimts  under  title  I  of  the  Housing  and 
Community  Developmeni  Act  of  1974  for 
the  fiscal  year  in  which  HUD  obligates 
HOPE  grant  fluids. 

(3)  Qualifications  and  Experience  of 
Applicant,  (i)  The  application  shall 


describe  the  applicant  and  contain  a 
statement  of  its  qualifications  and 
experience,  including  qualifications  and 
experience  in  providing  housing  for  low- 
income  families. 

(ii)  Where  a  public  body  submits  an 
application  in  cooperation  with  a 
private  nonprofit  organization,  the 
application  shall  include  a  written 
agreement  that  delineates  their 
respective  roles  and  responsibilities  and  ' 
identifies  the  entity  that  will  execute  the 
grant  agreement. 

(iii)  An  application  from  a  private 
nonprofit  organization  that  has  applied 
for  tax  exempt  status  under  section 
501(c)  of  the  Internal  Revenue  Code  of 
1986  on  or  before  the  date  of  application 
may  be  considered  so  long  as  the 
organization  is  approved  before  the 
effective  date  of  the  grant  agreement. 

(4)  Description  of  Proposed 
Homeownership  Program.  The 
application  shall  describe  the  proposed 
homeownership  program,  demonstrating 
consistency  with  all  requirements 
speciHed  in  this  notice  and  the 
application  package  (see,  especially, 
section  405,  Eligible  Implementation 
Grant  Activities  and  part  V.  Other 
Requirements).  The  application  shall 
specify  the  activities  to  be  carried  out, 
their  estimated  costs,  and  a  reasonable 
schedule  for  carrying  out  the  activities. 
The  schedule  shall  require  completion  of 
program  activities  under  the  grant 
agreement  no  later  than  four  years  from 
the  effective  date  of  the  grant 
agreement.  See  section  705  for  related 
requirements  and  provisions  permitting 
HUD  to  permit  a  longer  deadline  for 
completion  of  program  activities.  See 
section  715  for  requirements  for  the 
timely  transfer  of  ownership  interests  to 
eligible  families. 

(5)  Plan. — (i)  Identifying  and  Selecting 
Families.  The  application  shall  contain  a 
plan  for  identifying  and  selecting  eligible 
families  to  participate  in  the 
homeownership  program.  The  plan 
shall— 

(A)  Establish  equitable  procedures  for 
selection  of  eligible  families.  The 
procedures  shall  provide  for  selection 
only  of  families  that  are  creditworthy 
and  have  the  financial  capacity  to 
handle  the  anticipated  costs  of 
homeownership. 

(B)  Except  for  Indian  tribes  and  IHAs 
as  described  in  section  505(a)(2), 
describe  activities  plaimed  to  carry  out 
the  applicant's  affirmative  fair  housing 
marketing  responsibilities  that  apply 
whenever  homeownership  opportunities 
are  made  available  to  other  than  current 
residents  of  the  property.  The  plan  shall 
describe  the  applicant's  affirmative  fair 
housing  marketing  strategy,  including 
speciHc  steps  to  inform  potential 


applicants  and  solicit  applications  from 
eligible  families  in  the  housing  market 
area  who  are  least  likely  to  apply  for  the 
program  without  special  outreach. 

(C)  Require  any  family  determined  not 
to  have  paid  the  appropriate  amount  of 
tenant  contribution  imder  a  HUD 
housing  assistance  program  to  resolve 
any  deficiency  before  being  selected  for 
homeownership. 

(D)  Give  a  Hrst  preference  to 
otherwise  qualified  residents  that 
legally  occupied  units  on  the  date  the 
implementation  grant  application  was 
submitted  to  HUD  and  to  current 
residents  at  the  time  homeowners  are 
selected.  If  the  unit  occupied  by  a  former 
resident  on  the  date  the  implementation 
grant  application  was  submitted  to  HUD 
is  occupied  by  a  current  resident,  a 
vacant  unit  under  the  program  shall  be 
offered  to  the  former  resident  at  the 
earliest  possible  time. 

The  plan  shall  also  give  a  first 
preference,  in  the  case  of  vacant 
properties,  to  otherwise  qualified 
eligible  families  who  reside  in  public  or 
Indian  housing  under  the  1937  Act.  If  a 
unit  occupied  by  a  resident  on  the  date 
the  implementation  grant  application  is 
submitted  to  HUD  is  vacant  but  its 
resident  on  the  date  of  application 
wishes  to  exercise  the  preference,  the 
unit  shall  not  be  considered  vacant  for 
purposes  of  the  preference  for  families 
who  reside  in  public  or  Indian  housing. 
The  plan  shall  also  include  such 
measures  as  may  be  necessary  to  inform 
residents  of  pubhc  and  Indian  housing 
developments  of  their  preference,  such 
as  informing  RMCs.  RCs,  PHAs,  and 
IHAs  or  taking  other  appropriate 
measures. 

The  plan  shall  give  a  second 
preference  to  otherwise  qualified    - 
eligible  families  who  have  completed 
participation  in  an  economic  self- 
sufficiency  program.  The  following  self- 
sufficiency  programs  (and  any  other 
Federal,  State,  or  local  program 
proposed  by  the  applicant  and  approved 
by  HUD  as  equivalent)  qualify:  Project 
Self-Sufficiency,  Operation  Bootstrap, 
Family  Seif-Sufficiency.  and  )OBS. 

(E)  Require  the  recipient  to  promptly 
notify  in  writing  any  rejected  applicant 
family  of  the  grounds  for  any  rejection. 
or  to  require  the  recipient  to  require 
another  appropriate  entity  to  do  so. 

(F)  Require  each  eligible  family 
selected  for  homeownership  to  certify  at 
the  time  it  acquires  an  ownership 
interest  in  the  unit  (or  enters  into  a  lease 
or  other  conditional  ownership 
agreement  providing  for  acquisition  of 
an  ownership  interest  by  the  family) 
that  it  intends  to  occupy  the  unit  as  its 
principal  residence. 
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(G)  Require  each  eligible  family  to 
agree  to  occupy  the  property  as  its 
principal  residence  during  the  15-year 
period  from  the  date  it  acquires 
ownership  interest  in  the  unit  (or  enters 
into  a  lease  or  other  conditional 
ownership  agreement  providing  for 
acquisition  of  an  ownership  interest  by 
the  family),  unless  the  recipient 
determines  that  family  is  required  to 
move  outside  the  market  area  due  to  a 
change  in  employment  or  an  emergency 
situation  or  the  family  sells  its 
ownership  interest.  The  family  may 
permit  others  to  rent  space  (such  as  a 
basement  area  or  a  spare  bedroom]  in 
the  property  occupied  by  the  family  as 
its  principal  residence. 

(H)  Require  any  eligible  family  that 
violates  the  agreement  made  under 
paragraph  (b)(5](i)(G)  of  this  section  to 
pay  the  amount  then  due  under  the 
promissory  note. 

(I]  Describe  the  composition  of  the 
residents  and  potential  eligible  families, 
including  family  size  and  income,  and 
racial,  ethnic,  and  gender 
characteristics,  as  required  by  HUD. 

(ii)  Providing  Relocation.  The 
application  shall  describe  the  proposed 
relocation  activities,  in  accordance  with 
the  requirements  of  section  735.  The 
plan  shall  specify  the  approximate  . 
number  of  families  and  individuals  who 
are  expected  to  choose  to  move  and  the 
number  who  will  be  temporarily 
relocated  during  rehabilitation,  the 
estimated  costs,  the  source  of  funding, 
the  organization  that  will  carry  out  the 
relocation  if  different  than  the  applicant, 
and  other  available  resources  (including, 
for  example,  section  8  assistance). 

(iii)  Managing  Sweat  Equity.  Where 
applicable,  the  application  shall  contain 
a  plan  for  managing  the  provision  of 
sweat  equity  by  homebuyers  and 
homeowners,  including  a  description  of 
the  anticipated  scope  of  the  work, 
schedule  of.completion,  training  of 
homebuyers  and  homeowners  (and 
training  of  others  donating  labor  in 
connection  with  sweat  equity  activity), 
supervision  of  the  work  by  a  licensed 
general  contractor,  and  a  contingency 
plan  if  the  sweat  equity  is  not  fully 
provided  or  the  schedule  is  not  met 

(iv)  Providing  Training  and 
Counseling.  The  application  shall 
contain  a  plan  for  providing  training  and 
counseling  for  homebuyers  and 
homeowners. 

(6)  Eligible  Property.  The  application 
shall  anticipate  selection  of  at  least  five 
properties  and  contain  the  following 
information  about  the  properties 
expected  to  be  included  in  the  program: 

(i)  The  anticipated  types  and  sizes  of 
properties; 


(ii)  Whether  the  applicant  expects  the 
properties  to  be  vacant; 

(iii)  Whether  the  properties  will  be 
owned  by  the  Federal  government. 
PHAs/IHAs,  or  State  or  local 
governments;  and 

(iv)  The  anticipated  locations  of  the 
properties,  by  specifying  particular 
neighborhoods  where  activities  will  be 
carried  out  and  describing  racial  and 
ethnic  characteristics  of  residents  of  the 
neighborhoods. 

(7)  Housing  Quality  Standards  Plan. 
The  application  shall  include  a  housing 
quality  standards  plan  describing  how 
the  applicant  will  ensure  that — 

(i)  Ine  unit  will  be  free  from  any 
defects  that  pose  a  danger  of  life,  health, 
or  safety  before  transfer  of  an 
ownership  interest  in  a  unit  to  an 
eligible  family  or  execution  of  a  lease 
with  an  option  to  purchase.  The 
recipient  shall  inspect,  or  ensure 
inspection  of,  each  unit  to  determine  it 
does  not  pose  an  imminent  threat  to  the 
life,  health,  or  safety  of  residents  and 
that  the  property  has  passed  recent  fire 
and  other  applicable  safety  inspections 
conducted  by  appropriate  local  ofBcials; 
and 

(ii)  The  unit  will,  not  later  than  2  years 
after  the  transfer  to  an  eligible  family, 
meet  minimum  housing  standards.  The 
recipient  shall  inspect,  or  ensure 
inspection  of,  each  tmit  to  determine  it 
meets  the  local  housing  code  or  the 
housing  quality  standards  established 
by  HUD  for  the  Section  8  Certificate 
program,  whichever  is  higher. 

Higher  standards  may  be  proposed  by 
the  applicant  or  required  by  lenders.  The 
applicant  shall  adopt  written 
rehabilitation  standards,  which  shall  be 
consistent  with  the  housing  quality 
standards  plan,  but  shall  not  submit 
them  to  HUD. 

(8)  Replacement  Housing.  Where 
section  18  of  the  1937  Act  applies,  the 
application  shall  contain  an  application 
under  section  18  for  the  disposition  of 
units  in  public  or  Indian  housing 
developments  (see  sections  110(a)  and 
601(d)).  Applicants  that  intend  to  utilize 
their  HOPE  3  grant  in  conjunction  with  a 
section  5(h]  or  21  HUD  homeownership 
development  shall  be  required  either  to 
submit  as  part  of  the  HOPE  3 
application  package  a  certification  of 
compliance  with  an  existing  section  5(h) 
or  21  replacement  housing  plan,  or  a 
replacement  housing  plan  under  section 
5(h)  or  21.  Applicants  should  consult  the 
HOPE  3  application  package  to 
determine  whether  the  proposed 
homeownership  program  is  subject  to,  or 
exempt  from,  the  requirements  of 
section  18  (including  the  requirement  for 
a  replacement  bousing  plan),  or  whether 
alternative  requirements  (including 


alternative  replacement  housing  plan    - 
provisions)  are  applicable.  HOPE 
assistance  may  not  be  used  to  fund 
replacement  housing. 

(9)  Nondisplacement;  Participation  by 
Residents.  The  application  shall  contain 
a  certification  by  the  applicant  that  no 
person  has  been  or  will  be  displaced 
from  his  or  her  dwelling  as  a  direct 
result  of  a  homeownership  program 
under  this  notice.  This  does  not  preclude 
termination  of  tenancy  for  violation  of 
the  terms  of  occupancy  of  a  unit  Each 
resident  of  an  eligible  property  on  the 
date  the  application  was  submitted  to 
HUD  and  each  resident  at  the  time 
homeowners  are  selected  shall  be  given 
an  opportunity  to  become  a  homeowner 
under  this  program  if  the  resident 
qualifies  as  an  eligible  family  and  meets 
other  program  requirements.  The  use  of 
eligible  properties  occupied  by  residents 
who  are  not  interested  in,  or  do  not 
qualify  for,  homeownership  and  who  do 
not  elect  to  move  is  not  permitted. 

(10)  Management  Entity.  The 
application  shall  identify  and  describe 
the  entity  that  will  operate  and  manage 
the  property,  and  contain  a  copy  of  the 
proposed  contract,  or  states  that  the 
applicant  intends  to  operate  and 
manage  the  property.  Where 
homeowners  will  have  full  responsibility 
upon  acquiring  a  homeownership 
interest  in  a  property  (as  is  expected  in 
scattered  site,  fee  simple  ownership 
arrangements),  this  requirement  will 
only  cover  the  period,  if  any,  until  the 
homeowners  become  fully  responsible. 

(11)  Financing,  (i)  The  application 
shall  identify  and  describe  the  financing 
proposed  for  any  (A)  rehabilitation  and 
(B)  acquisition  (1)  of  the  property,  where 
applicable,  by  the  applicant  or  other 
entity,  including  an  RC,  for  transfer  to 
eligible  families,  and  [2]  by  eligible 
families  of  ownership  interests  in 
eligible  properties. 

(ii)  Financing  may  include  use  of  the 
implementation  grant  to  permit  transfer 
of  an  ownership  interest  in  a  unit  to  an 
eligible  family  for  less  than  fair  market 
value  or  with  assisted  financing:  sale  for 
cash;  or  other  sources  of  financing 
(subject  to  requirements  that  apply  to 
such  other  sources),  including 
conventional  mortgage  loans,  mortgage 
loans  insured  under  title  n  of  the 
National  Housing  Act  and  mortgage 
loans  imder  other  available  programs, 
such  as  VA.  FmHA,  and  RTC  seller- 
assisted  financing. 

/   (iii)  Financing  may  not  involve  use  of 
the  low  income  housing  tax  credit  No 
assumptions  are  permitted.  HUD  invites 
comments  on  whether  assumptions 
should  be  permitted. 
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(12)  Affordability—{\)  Initial 
AffordabiJity.  (A)  The  application  shall 
demonstrate  that  the  monthly 
expenditure  for  principal,  interest,  taxes, 
and  insurance  by  an  eligible  family  that 
is  necessary  to  complete  the  sale  for  the 
initial  acquisition  of  a  unit  is  not  less 
than  20  percent  but  not  more  than  30 
percent  of  the  adjusted  income  of  the 
family,  determined  in  accordance  with 
24  CFR  part  913  (where  the  recipient  is  a 
PHA,  RMC,  or  RC),  part  813  (unless  the 
recipient  is  a  PHA,  RMC,  or  RC),  or  part 
905  (for  Indian  housing  developments), 
as  appropriate.  HUD  may  approve  a 
justified  request  in  the  application  for  a 
floor  lower  than  20  percent  to  avoid 
undue  hardship  to  families,  such  as 
where  the  cost  of  utilities  is  high.  As 
required  by  the  statute,  closing  costs  are 
included  in  this  30  percent  cap  to  the , 
extent  they  are  included  in  the  costs  of 
principal  and  interest,  or  are  otherwise 
required  to  be  paid  by  the  homeowner 
over  time  after  acquisition.  It  does  not 
make  sense  to  count  closing  costs  paid 
as  a  lump  sum  at  closing  for  purposes  of 
computing  a  monthly  maximum  family 
expenditure.  In  setting  the  sales  price  for 
acquisition,  the  applicant  shall  take  into 
account  the  need  to  comply  with  this 
affordability  standard. 

(B)  Applicants  are  encouraged  to 
consider  the  additional  monthiy  costs  of 
utilities  and  other  monthly  housing  costs 
in  determining  whether  the  family  can 
afford  to  purchase  a  unit 

(C)  Applicants  shall  adopt  written 
standards  for  determining  monthly 
expenditmes  under  paragraph  (b)(12)  of 
this  section,  but  shall  not  submit  them  to 
HUD. 

(ii)  Continued  AffordabUHy.  The 
application  shall  contain  a  feasible  plan 
for  ensuring  continued  affordability  by 
homebuyers  and  homeowners  in  the 
eligible  property.  The  plan  shall  avoid 
using  ^nancing,  such  as  a  mortgage  that 
is  not  fully  amortizing  (such  as  a 
"balloon"  mortgage)  or  that  involves 
negative  amortization,  that  would  impair 
the  continued  affordability  of  the 
property  for  eligible  families. 

(13)  Sales  Price  to  Applicant  or  Other 
Entity  The  application  shaQ  specify  the 
estimated  average  sales  price  to  the 
recipient  for  the  properties  expected  to 
be  acquired  for  homeownership  under 
the  program,  the  basis  for  the  estimate, 
and  terms  (if  known)  to  the  entity  that 
will  purchase  properties  for  resale  to 
eligible  families. 

(14)  Sales  Prices  and  Terms  of  Sale  to 
Eligible  Famiiies;  Form  of  Ownership. 
(i)  The  application  shall  contain 
estimated  sales  prices  and  terms  of  sale 
to  eligible  families.  The  application  shall 
also  specify  the  type  or  types  of 
homeownership  to  be  used,  including 


cooperative  ownership  (including 
limited  equity  cooperative  ownership), 
fee  simple  ownership  (including 
condominium  ownership),  or  another 
form  of  ownership  proposed  and 
justified  by  the  applicant  and  approved 
by  HUD. 

,  (ii)  In  order  for  the  homeowner  to 
have  a  continuing  equity  interest  in  the 
property,  the  proposed  program  shall 
require  each  eligible  family  to  make  an 
investment  in  the  property,  which  shall 
either  be  in  the  form  of  a  downpayment 
paid  at  closing  from  family  resources  or 
from  the  proceeds  of  a  loan  to  the  family 
secured  by  a  mortgage  on  the  properly. 

(iii)  An  eligible  family  may  transfer 
amounts  credited  to  it  under  other  HUD 
homeownership  programs  (including 
Turakey  lU  and  Mutual  Help)  to  meet 
down  payment  obligations  under  the 
HOPE  program,  if  it  is  purchasing  the 
same  unit  it  has  occupied  under  the 
other  HUB  homeownership  program.  An 
applicant  may  permit  a  family  to  meet 
its  down  payment  obligation,  if  any, 
through  "sweat  equity." 

(iv)  See  110(f)  for  proAdsions  governing 
the  use  of  single  family  FHA  mortgage 
insurance. 

(15)  Resale  Restrictions,  If  Any.  The 
application  shall  contain  any  proposed 
restrictions  on  the  resale  of  units  by 
initial  or  subsequent  homeowners  under 
the  homeownership  program  (Section 
720(a)(l)(ij)).  The  required  restrictions 
set  forth  in  720  need  not  be  restated. 

(16)  CHAS  Certification,  (i)  The 
application  shall  contain  certification  by , 
the  public  official,  or  his  or  her 
aulhorized  representative,  who  submits 
the.  CHAS  that  the  proposed  activities 
ai-e  consistent  with  the  approved  CHAS 
of  the  State  or  unit  of  general  local 
government  within  which  the  eligible 
property  is  located.  Where  the  program 
will  be  carried  out  in  more  than  one  unit 
of  general  local  government  with  a 
CHAS,  a  certification  from  each  shall  be 
included. 

(ii  j  Paragraph  (b)(16)(i)  of  this  section 
shall  not  apply  to  an  application 
submitted  by  an  Indian  tribe  or  IHA. 
Indian  tribes  and  IHAs  are  not  included 
in  the  definition  of  a  "jurisdiction,"  the 
entity  charged  with  submitting  a  CHAS. 
HUD  has  concluded  that  Indian  tribes 
and  IHAs  need  not  submit  a  CHAS  and 
need  not  submit  a  certification  of 
consistency  with  a  housing  strategy. 

(17)  Equal  Opportunity  Certifications. 
(i)  The  application  shall  contain — 

(A)  A  certification  that  the  applicant 
will  comply  with  the  requirements  of  the 
Fair  Housing  Act,  title  VI  of  the  Civil 
Rights  Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973;  and  the  Age 
Discrimination  Act  of  1975,  and  will 
affirmatively  further  fair  housing;  or 


(B)  In  the  case  of  an  application  from 
an  Indian  tribe  or  IHA,  under  the 
circumstances  described  in  Section 
505(a)(2)  of  this  notice,  a  certification 
that  the  applicant  will  comply  with  the 
Indian  Civil  Rights  Act  (25  US.C.  1301  et 
seq.),  section  504  of  the  Rehabilitation 
Act  of  1973,  and  the  Age  Discrimination 
Act  of  1975. 

(ii)  The  application  shall^ontain  a 
statement  from  the  applicant  (A) 
whether  or  not  a  desegregation  order, 
agreement,  or  plan  that  applies  to  the 
applicant  is  in  e^ect  or  known  to  the 
applicant  to  be  under  consideration;  (B) 
that  the  applicant  is  not  in  violation  of 
any  existing  desegregation  order, 
compliance  agreement,  or  voluntary 
agreement,  or  a  statement  describing  the 
circumstances  of  the  violation;  and  (C) 
describing  any  potential  impact  the 
proposed  homeownership  program  may 
have  on  implementing  any  existing  or 
pending  order,  agreement,  or  plan. 

(18)  Plan  for  Use  of  Certain  Sales 
Proceed.9.  The  application  shall  contain 
a  plan  for  use  of  proceeds  from  sales  to 
eligible  families  and  amounts  families 
may  not  retain  upon  resale.  The  plan 
shall  provide  for  uncommitted  sales 
proceeds  and  resale  proceeds  that  may 
not  be  retained  by  a  homebuyer  to  be 
spent  before  additional  grant  amounts 
are  drawm  down  by  the  recipient. 

(19)  Economic  Development  The 
application  may  contain  a  plan  for 
economic  development  activities  under 
the  program.  The  application  shall 
demonstrate  that  the  proposed  activities 
under  S  I05(b)(12)(i)  are  directly  related 
to  the  proposed  homeownership 
program,  and  describe  how  these 
activities  will  promote  the  self- 
sufficiency  of  homebuyers  and 
homeowners. 

(20)  Environmental  Certification.  This 
application  shall  contain  a  certiHcation 
that  the  applicant  agrees  to  comply  with 
the  environmental  laws  and  authorities 
at  24  CFR  50.4  and  that  it  vnll  (i)  supply 
HUD  with  information  necessary  for  it 
to  perform  any  necessary  environmental 
rsview  of  each  property;  (ii)  carry  out 
mitigating  measures  required  by  HUD  or 
select  alternate  eligible  property;  and 
(iii)  net  acquire  or  otherwise  carry  out 
any  program  activities  with  respect  to 
any  eligible  property  until  HUD 
approval  is  received.  See  Section  745.   . 

(21)  Nonduplication  of  Funding.  The 
application  shall  contain  a  certiHcation 
that  the  applicant  is  not  and  will  not 
receive  assistance  bom  the  Federal 
government,  a  State,  or  a  imit  of  general 
local  government,  or  any  agency  or 
instrumentality  thereof,  for  activities  for 
which  funding  is  requested  in  the 
application. . 
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(c)  Screening.  (1)  HUD  shall  screen 
each  application  submitted  on  or  before 
the  deadline  set  forth  in  the  NOFA  to 
determine  whether  it  is  complete,  is 
internally  consistent,  and  contains 
correct  computations.  Where  HUD 
determines  an  application  is  deficient  in 
one  or  more  of  these  areas,  it  shall 
notify  the  applicant  in  writing  and  give 
it  an  opportimify  to  correct  the 
deficiencies  in  its  application.  However, 
the  applicant  may  not  substantially 
revise  the  application,  such  as  by 
substituting  another  neighborhood  or 
applicant  or  changing  other  fundamental 
features  of  the  homeownership  program, 
because  that  would  not  be  fair  to  other 
applicants.  The  notification  shall  inform 
each  applicant  that  it  may  request 
information  and  guidance  from  HUD 
about  program  requirements  and 
preparation  of  the  application.  The 
notiHcation  shall  also  require  applicants 
to  submit  additional  or  corrected 
material  so  it  is  received  in  the 
appropriate  HUD  office  no  later  than 
close-of-business  on  the  14th  calendar 
day  after  the  date  of  notification  to  the 
applicant  giving  it  an  opportunify  to 
modify  its  application.  HUD  may  not 
extend  this  deadline  for  actual  receipt  of 
the  material  for  any  reason.  HUD  shall 
not  consider  further  any  applications 
that  do  not  meet  one  of  the  tests  in  the 
first  sentence  of  paragraph  (c)(1)  of  this 
section,  after  the  opportunity,  if  any,  to 
submit  additional  or  corrected  material, 
or  fail  to  comply  with  other  program 
requirements. 

(2)  The  purpose  of  this  procedure  is  to 
increase  the  number  of  approvable 
applications  so  viable  homeownership 
opportunities  may  be  developed  at  the 
earliest  possible  time,  while  giving  each 
applicant  an  equal  opportunify  to 
receive  HUD  assistance  and  correct 
deficiencies.  HUD  anticipates  that  many 
applicants  will  be  relatively  new  and 
may  need  this  additional  opportunify  to 
perfect  their  applications. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2606-0119) 

Section  420.  Threshold  Review 

HUD  shall  review  each  application 
that  qualifies  for  additional 
consideration  imder  the  screening 
procedures  in  section  415(c).  HUD  shall 
not  consider  further  any  application  that 
fails  to  meet  any  one  of  the  following 
additional  threshold  criteria — 

(a)  Experience  and  Capacity  of 
Applicant  (1)  The  applicant  or  other 
specified  entify  has  the  administrative 
capacify.  Or  proposes  to  obtain 
administrative  capacify,  that  is 
adequate  to  carry  out  the  proposed 
program. 


(2)  The  application  demonstrates  that 
the  applicant  or  other  specified  entify 
has  adequate  internal  management 
controls,  including  strong  systems  for 
financial  management  and  cost  controls, 
as  evidenced  by  submission  of  a 
summary  of  the  last  certified 
independent  audit  report  or  a 
certification  from  a  certified  public 
accountant  who  has  examined  the 
current  internal  management  controls  or 
is  establishing  those  systems  for  a  new 
entify. 

(3)  If  the  applicant  or  its  key  staff  and 
other  specified  entify  and  its  key  staff 
have  previous  experience  in  housing 
acquisition,  rehabilitation,  or  a 
homeownership  program,  their  efforts 
have  been  free  of  serious  problems  and 
major  audit  findings  or  problems  and 
findings  have  been  satisfactorily 
resolved. 

(b)  Feasibility  of  the  Homeownership 
Program.  (1)  The  application  sets  forth  a 
realistic  schedule  for  implementing  the 
proposed  program,  including  timely 
acquisition  and,  where  applicable, 
timely  rehabilitation  of  properties,  as 
well  as  timely  properfy  transfer  to 
homebuyers.  Tlie  schedule  shall  provide 
for  completion  of  implementation  within 
four  years  from  the  effective  date  of  the 
grant  agreement  except  where  a  longer 
period  is  approved  in  accordance  with 
{705. 

(2)(i)  At  least  five  potentially  suitable 
eligible  properties  are  available  in  the 
areas  in  which  the  applicant  proposes  to 
cany  out  the  program. 

(ii)  The  proposed  program  does  not 
result  in  appreciably  reducing  in  the 
localify  the  number  of  affordable  rental 
housing  units  of  the  type  to  be  assisted 
that  would  be  available  to  residents 
currentiy  residing  in  the  types  of 
properties  proposed  for  use  under  the 
program  or  to  families  who  would  be 
eligible  to  reside  in  the  properties.  In  the 
case  of  scattered  site,  single  family 
public  Or  Indian  housing,  where  section 
18  of  the  1937  Act  applies  (see  section 
110(a)),  this  requirements  is  met 
automatically  since  section  18  of  the 
1937  Act  requires  replacement  of  each 
unit  transferred  to  homeownership. 
HUD  shall  determine  that  the 
application  complies  with  this  criterion 
if  it  determines  tiiat  no  more  than  10 
percent  of  the  affordable  single  family 
(one-  to  four  units)  rental  housing  units 
in  the  market  area  would  be  converted 
to  homeownersUp  as  a  result  of 
approval  of  the  application.  If  the 
proposed  homeownership  program  is  in 
a  maricet  area  that  contains  such  a  small 
number  of  affordable  rental  housing 
imits  that  the  applicant  believes  the 
number  of  units  included  in  its 


application  may  exceed  the  10  percent 
threshold,  the  applicant  shall  submit 
whatever  documentation  it  believes 
appropriate  to  assist  HUD  in  making 
this  determination. 

(3)  The  proposed  financing  from  all 
sources  is  sufficient  to  accomplish  the 
program's  objectives. 

(4)  The  application  demonstrates  that 
the  affordabilify  standards  in  section 
415(b)(12)  can  be  met  and  the  plan  for 
ensuring  continued  affordabilify  in 
section  415[b}(12)(ii)  is  feasible.  Tlie 
plan  shall  take  into  account  the 
proposed  cost  of  operating  and 
maintaining  the  properfy  after  eligible 
families  become  homeowners  and  the 
adequacy  of  counseling  and  training  of 
homebuyers,  residents,  and 
homeowners. 

(5)  Adequate  supportive 
homeownership  counseling  services  will 
be  provided. 

(6)  If  appUcable,  the  application 
provides  for  necessary  relocation 
assistance. 

(7)  The  plan  in  section  415(b)(5)(i)  for 
identifying  and  selecting  eligible 
families  to  participate  is  acceptable. 

(8)  The  housing  quaUfy  standards  plan 
in  section  41S(b)(7)  is  acceptable. 

(9)  The  proposed  program  provides 
that  all  units  in  properties  assisted 
under  the  program  will  be  acquired  by 
eligible  families. 

(10)  The  application  complies  with  all 
other  applicable  requirements  and 
proposes  a  homeownership  program 
that  is  feasible,  given  the  scope  and 
location  of  the  program  and  the 
administrative  capacify  of  the  applicant 

(c)  Equal  Opportunity  and  Related 
Requirements.  The  appUcant's 
certification  of  compliance  with  equal 
opportunify  and  related  requirements 
and  its  statement  concerning 
desegregation  orders,  compliance 
agreements,  and  voluntary  agreements 
are  consistent  with  facts  known  to  HUD. 
and  the  performance  of  the  applicant  is 
satisfactory  or  any  problems  are  being 
satisfactorUy  resolved. 

Section  425.  Rating,  ranking,  and 
selection  of  applications 

(a)  Rating.  If  the  regional  allocation  is 
not  sufficient  to  fund  each  application 
that  HUD  determines  meets  the 
threshold  requirements,  HUD  shall 
review  each  such  application  and  assign 
it  points  in  accordance  with  the 
following  selection  criteria — 

(1)  Capability.  The  abilify  of  the 
appUcant  to  develop  and  carry  out  the 
proposed  homeownership  program  in  a 
reasonable  time  and  in  a  successful 
manner.  In  assigning  points  for  this 
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criterion.  HUD  shall  consider  evidence 
in  the  application  demonstrating — 

(i)  The  capability  of  the  applicant  to 
handle  financial  resonrces, 
demonstrated  through  such  evidence  as 
previous  experience  of  the  applicant  or 
key  staff  and  existing  Hnanoal  control 
proced\ires,  or  by  an  explanation  of  bow 
such  capability  will  be  obtained — 10 
points; 

(ii)  The  capability  of  the  applicant  to 
manage  the  proposed  homeownership 
program  as  a  whole,  demonstrated 
through  previous  experience  of  the 
applicant  or  key  staff  in  managing 
acquisition,  rehabilitation,  construction, 
real  estate  financing,  counseling  and 
training,  or  other  relevant  activities  or 
by  an  explanation  of  how  such 
capability  will  be  obtained— 10  points. 
Maximum  points  for  this  criterion  (1): 
20  points. 

(2)  Local  Support.  In  assigning  points 
for  this  criterion.  HUD  shall  consider— 

(i)  The  extent  of  commitment  of  the 
unit  of  general  local  government  (or 
Indian  tribe,  where  applicable}  and  the 
PHA/IHA  (where  it  is  not  part  of  the 
unit  of  general  local  government  or 
Indian  tribe  and  where  units  in  public  or 
Indian  housing  developments  are 
expected  to  be  used  under  the  program) 
in  support  of  the  program,  such  as  the 
provision  of  social  services  (including 
counseling  and  training),  rehabilitation 
loans  or  grants,  interest  rate  subsidies, 
water  and  sewer  improvements,  street 
and  sidewalk  improvements,  and  tax 
abatements — 7  points. 

(ii)  The  extent  of  commitment  of  the 
local  community  (including  places  of 
Ivorship,  banks,  neighborhood  or 
community  organizations  or  other 
community  groups]  in  suppwt  of  the 
program,  such  as  the  donation  of  labor 
or  materials,  interest  rate  reductions  or 
other  financing  subsidies,  and 
commitment  of  volunteer  assistance  in 
some  aspect  of  the  program  (activities  of 
the  applicant  shall  not  be  considered 
under  this  subcriterion  In]] — 7  points. 

Maximum  points  for  this  criterion  (2): 
14  points. 

(3)  Quality  In  assigning  points  for  this 
criterion,  HUD  shall  consider — 

(i)  The  quality  of  the  applicant's 
efforts  to  maintain  long-term 
affordability,  taking  into  account  such 
program  features  as  long-term  financing 
at  reasonable  terms,  energy 
^conservation,  and  improvements  that 
will  require  low-cost  maintenance — 5 
points;  and 

(ii)  The  extent  to  which  the  plan 
provides  for  high  quality  supportive 
services  to  homebuyers  and 
homeowners,  such  as  pre-  and  post- 
homeownership  counseling — 5  points. 


Maximum  points  for  this  criterion  (3): 
10  points. 

(4)  Relationship  to  CHAS.  Whether 
the  approved  CHAS  for  the  jurisdiction 
or  jurisdictions  within  which  the 
homeownership  program  is  to  be  carried 
out  includes  homeownership  as  one  of 
the  general  priorities  identified  pursuant 
to  section  105(b)(7)  of  NAHA. 

This  criterion  shall  not  be  used  to  rate 
an  application  submitted  by  an  Indian 
tribe  or  IHA.  The  maximum  score  for 
such  an  application  will  be  95.  The 
percentage  of  points  earned  by  an 
applicant,  based  on  its  maxim\un  points 
local  of  95,  will  be  multiplied  by  the 
maximum  number  of  points  for  other 
applicants  (100)  to  determine  the  points 
for  purposes  of  ranking. 

Points  for  this  criterion  (4):  5  points. 

(5)  Efficiency  In  assigning  points  for 
this  criterion,  HUD  shall  consider  the 
cost-effectiveness  in  using  Federal  grant 
funds,  determined  by  dividing  the 
requested  amount  of  the  grant  (adjusted 
by  the  R.S.  Means  Cost  Construction 
Index,  where  appropriate)  by  the  <otal 
number  of  units  expected  to  be  assisted. 

Maximum  points  for  this  criterion  (5): 
15  points. 

(6)  MBE/WBE  Goals,  (i)  The  extent  to 
which  the  applicant  demonstrates  a  firm 
commitment  to  promoting  the  use  of 
minority  business  enterprises  and 
women-owned  businesses,  especially 
resident-owned  businesses.  For 
example,  the  applicant  has  used  such 
businesses  in  the  past,  has  set  forth 
specific  affirmative  steps  it  will  take  to 
ensure  that  such  businesses  have  an 
equal  opportunity  to  obtain  and  compete 
for  contracts,  or  both.  These  steps  may 
include  the  steps  outlined  at  24  CFR 
85.36(e)  and  570.50e(g)(6),  but  may  not 
include  awarding  contracts  solely  or  in 
part  on  the  basis  of  race  or  gender.  See 
section  505(d)  for  the  legal  basis  for  this 
criterion. 

(ii)  In  the  case  of  applications 
submitted  by  Indian  tribes  or  IHAs,  the 
requirements  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  25  U  S.C.  450e(b),  apply. 
Accordingly,  for  such  applicants,  points 
for  this  factor  shall  be  assigned  based 
on  the  extent  to  which  the  applicant 
demonstrates  a  firm  commitment  to 
promoting  the  use  of  minority  business 
enterprises  and  women-owned 
businesses,  to  the  maximum  extent 
consistent  with,  but  not  in  derogation  of. 
the  Indian  Self-Determination  and 
Education  Assistance  Act. 

Maximum  points  for  this  criterion 
(6)(i)  or  (ii),  as  applicable:  5  points. 

(7)  Inventory  In  assigning  points  for 
this  criterion,  HUD  shall  consider— 

(i)  The  extent  to  which  the  proposal 
will  emphasize  the  use  of  eligible 


Federal  properties,  public  or  Indian 
housing,  or  both— 3  points:  and 

(ii)  The  extent  of  the  appUcant's 
commitment  to  use  vacant  imits,  as 
described  in  the  applicant's 
homeownership  program  plan— 8  points. 
This  subcriterion  shall  not  be  used  to 
rate  an  application  where  use  of 
scattered  site  single  family  public  or 
Indian  housing  is  proposed  for  more 
than  half  of  the  units  under  the  program. 
The  maximum  score  for  such  an 
application  will  be  92.  The  percentage  of 
points  earned  by  an  applicant,  based  on 
its  maximum  point  total  of  92,  will  be 
multiplied  by  the  maximum  number  of 
points  for  other  applicants  (100)  to 
determine  the  points  for  purposes  of 
ranlcing.  For  example,  if  an  application 
receives  46  out  of  92  points,  or  50 
percent,  it  will  be  ranked  as  if  it  had 
earned  50  points  (50  percent  of  100 
points),  not  46  points. 

Maximum  points  for  this  criterion  (7): 
11  points. 

(8)  Need.  In  assigning  points  for  this 
criterion,  HUD  shall  consider  the 
percentage  of  the  number  of  rental 
households  in  the  jurisdiction  or 
jurisdictions  in  which  the  program  will 
be  carried  out  that  are  living  m  poverty 
as  defined  by  the  Bureau  of  the  Census. 

Maximum  points  for  this  criterion  (8): 
15  points. 

(9)  Fair  Housing  Choice.  The  degree  to 
which  the  applicant's  proposal  furthers 
fair  housing  choice  through  its 
affirmative  marketing  strategy,  the 
proposed  areas  in  which  eligible 
properties  are  located,  or  a  combination 
of  these  factors. 

This  criterion  shall  not  be  used  to  rate 
an  application  submitted  by  an  Indian 
tribe  or  IHA,  when  those  entities  are 
covered  by  the  Indian  Civil  Rights  Act. 
Section  505(a)(2)  explains  the 
circumstances  under  which  the  Indian 
Civil  Rights  Act  applies.  The  maximum 
score  for  such  an  application  will  be  95. 
The  percentage  of  points  earned  by  an 
applicant,  based  on  its  maximum  point 
total  of  95,  will  be  multiplied  by  the 
maximum  nimiber  of  points  for  other 
applicants  (100)  to  determine  the  points 
for  purposes  of  ranking. 

Maximum  points  for  this  criterion  (9): 
5  points.  Maximum  total  points:  100 
points. 

(b)  Ranking  and  Selection.  (1)  After 
assigning  pomts  to  each  application 
under  paragraph  (a)  of  this  section.  HUD 
shall  review  and  may  adjust  the  ratings 
to  ensure  consistency  among  Field  and 
Regional  Office  scores.  HUD  shall  then 
rai^  the  applications  in  order,  by  HUD 
Region.  HUD  shall  select  the  highest 
ranking  applications  within  each  Region. 
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(2)  If  two  or  more  applications  in  a 
Region  receive  the  same  number  of 
points  and  sufficient  amounts  are  not 
available  to  fund  all  such  applications, 
the  application  or  applications 
requesting  the  smallest  grants  shall  be 
selected  if  a  sufficient  amount  remains 
to  fund  them.  If  two  or  more  tied 
applications  request  the  same  amount 
and  sufficient  funds  are  not  available  to 
fund  all  such  applications,  the  following 
system  will  be  used: 

(i)  If  the  tied  applications  are  for 
programs  to  be  carried  out  in  different 
jurisdictions,  the  pne(s)  with  the  highest 
niunber  of  points  for  Need  (criterion  (6)) 
shall  be  selected,  using  whatever 
remaining  funds  are  available. 

(Ill  If  the  tied  applications  are  to  be 
carried  cut  in  the  same  jurisdiction,  the 
one(s]  with  the  highest  number  of  points 
for  Efficiency  (criterion  (5))  shall  be 
selected,  using  v/hatever  remaining 
funds  are  available.  If  any  amounts 
remain  after  applying  these  procedures, 
they  shall  be  reallocated  in  accordance 
with  paragraph  (e)  of  this  section. 

(3)  Procedural  errors  discovered  after 
initial  ratings  but  before  notification  of 
applicants  shall  be  corrected  and 
rankings  revised.  Procedural  errors 
discovered  after  notification  of 
approved  applicants  which,  if  corrected, 
would  result  in  approval  of  an 
application  which  was  not  approved 
will  be  corrected  by  funding  that 
application  from  any  unused  amounts  or 
"off  the  top"  from  amounts  available  for 
implementation  grants  in  the  next 
funding  round. 

(c)  Reduction  in  Requested  Grant 
Amounts.  HUD  shall  approve  an 
application  for  an  amoimt  lower  than 
the  amount  requested  or  adjust  line 
items  in  the  proposed  budget  within  the 
amount  requested  (or  both)  if  it 
determines  the  amount  requested  for 
one  or  more  eligible  activities  is 
unreasonable  or  unnecessary  or  does  , 
not  otherwise  meet  applicable  cost 
limitations  established  for  the  program. 
In  addition,  HUD  may  approve  an 
application  for  a  lower  amount  if  it 
determines  (1)  there  is  an  insufficient 
inventory  of  potential  eligible  properties; 
(2)  the  application  sets  unrealistic 
program  goals:  (3)  the  applicant  lacks . 
adequate  past  experience  or  otherwise 
is  not  able  to  carry  out  as  large  a 
program  as  requested;  (4]  the  applicant 
has  requested  an  ineligible  activity  (5) 
the  applicant  has  proposed  an 
inadequate  match:  or  (6)  insufficient 
amounts  remain  in  that  funding  round  to 
fund  the  full  amount  requested  in  the 
application. 

(d)  Notification  of  Approval  or 
Disapproval  After  completion  of  the 
ranking  and  selection  of  applications. 


but  no  later  than  six  months  after  the 
date  of  submission  of  the  application, 
HUD  shall  notify  the  selected  applicants 
and  the  applicants  that  have  not  been 
selected,  in  writing.  The  amount  of  the 
required  match  may  be  adjusted  when 
HUD  approves  an  application,  to  reflect 
th^  approved  grant  amount  HUD  will 
cancel  approval  of  the  application  if 
commitments  for  replacement  housing 
are  not  provided  in  a  reasonable  period 
of  time. 

(e)  Insufficient  Approvable 
Applications;  Reallocation.  (1)  If  fiinds 
remain  after  HUD  approves  all 
approvable  applications  in  a  Region,  the 
remaining  amounts  fivm  each  Region 
may  be  combined  and  HUD  may 
reallocate  to  Regions  having  more 
applications  meeting  threshold 
requirements-than  can  be  funded  fit}m 
the  initial  allocation  for  that  Region. 
Amounts  that  become  available  due  to 
deobligation  of  grant  amounts  may  also 
be  reallocated.  Where  HUD  reallocates 
funds  under  paragraph  (e)(1)  of  this 
section,  HUD  shall  reallocate  funds 
using  the  same  factors  as  used  for  the 
original  allocation.  If  amounts  remain 
after  applying  these  procedures,  they 
may  be  made  available  to  fund  the 
highest  ranked,  unfunded  planning  grant 
applications  or  made  available  under  a 
NOFA  inviting  additional  appHcations. 

(2)  As  an  alternative  to  the  procedures 
in  paragraph  (e)(1)  of  this  section,  if 
fimds  remain  after  HUD  approves  all 
approvable  applications  in  a  Region,  the 
remaining  amounts  from  each  Region 
may  be  made  available  to  fund  the 
highest  ranked,  unfunded  planning  grant 
applications  or  made  available  under  a 
NOFA  inviting  additional  applications. 

V.  Other  Requirements 

Section  501  Flood  Insurance  and 
Coastal  Barriers  Resources  Act 

(a)  Flood  Insurance.  Pursuant  to  the 
Flood  Disaster  Protection  Act  of  1973  (42 
U.S.C.  4001-4128),  the  recipient  may  not . 
provide  financial  assistance  for 
acquisition  or  rehabilitation  of 
properties  located  in  an  area  identified 
by  the  Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards,  unless — 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  program  (see 
44  CFR  parts  59  through  79).  or  less  than 
one  year  has  passed  since  FEMA 
notification  regarding  such  hazards:  and 

(2)  Flood  insurance  is  obtained  as  a 
condition  of  the  acquisition  or 
rehabilitation  of  the  property. 

(b)  Coastal  Barriers  Resources  Act 
Pursuant  to  the  Coastal  Barrier 
Resources  Act  (16  U  S.C.  3601),  HUD 


will  not  approve  use  of  properties  in  the 
Coastal  Barrier  Resources  System. 

Section  505.  Nondiscrimination  and 
Equal  Opportunity 

(a)  Fair  Housing  Requirements.  (1) 
The  requirements  of  the  Fair  Housing 
Act  (42  U.S.C  3601-19)  and 
implementing  regulations  at  24  CFR  part 
100,  part  109,  and  part  110;  Executive 
Order  11063,  as  amended  bv  Executive 
Order  12250  (3  CFR,  1956-1963  Comp.,  p. 
652  and  3  CFR,  1980  Comp.,  p.  307) 
(Equal  Opportunity  in  Housing)  and 
unplementing  regulations  at  24  CFR  part 
107;  and  title  VI  of  the  Civil  Rights  Act 
ofl964(42U£.C2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs]  and  implementing 
regulations  issued  at  24  CFR  part  1  shall 
apply. 

(2)  The  Indian  Civil  Rights  Act  (25 
U.S.C.  1301  et  seq.)  applies  to  tribes 
when  they  exercise  their  powers  of  self- 
government.  Thus,  it  is  applicable  in  ail 
cases  when  an  IHA  has  been 
established  by  exercise  of  such  powers. 
In  the  case  of  an  IHA  established 
pursuant  to  State  law,  the  app'iicability 
of  the  Indian  Civil  Rights  Act  shall  be 
determined  on  a  case-by-case  basis. 
Developments  subject  to  the  Indian  Gvil 
Rights  Act  shall  be  deveiooed  and 
operated  in  compliance  with  its 
provisions  and  all  implementing  HUD 
requirements,  instead  of  title  VI  and  the 
Fair  Housing  Act  and  their  implementing 
regulations. 

(b)  Discrimination  on  the  Basis  of  Age 
or  Handicap. 

The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8  shall  apply. 

(c)  Employment  Opportunities.  (1)  The 
requirements  of  section  3  of  the  Housing 
and  UriMn  Development  Act  of  1968  (12 
U  S.C.  ITOlu)  (Employment 
Opportunities  for  Lower  Income  Persons 
in  Connection  with  Assisted  Projects) 
shall  apply.  In  addition.  Executive  Order 
11246  (3  CFR  1964-1965  Comp.,  p.  339) 
(Equal  Employment  Opportunityjand 
implementing  regulations  at  41  CFR  pert 
60  shall  apply. 

(2)  fai  tlm  case  of  Indian  tribes  and 
IHAs,  the  requirements  of  the  Indian 
Self-Detennination  and  Education 
Assistance  Act  shall  also  anoiy  (see  25 
U.S.a  450e(b):  24  CFR  906.166  (at  and 
(b)  and  905.360);  compliance  with 
Executive  Order  11246  and  41  CFR  part 
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60  shall  be  to  the  maximum  extent 
consistent  with,  but  not  in  derogation  of, 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (see  24  CFR 
905.170(b)  and  905.360). 

(d)  Minority  and  Women's  Business 
Enterprises.  The  requirements  of 
Executive  Orders  11625, 12432,  and 
12138  shall  apply.  Consistent  with 
HUD's  responsibilities  under  these 
Orders,  recipients  must  make  efforts  to 
encourage  the  use  of  minority  and 
women's  business  enterprises  in 
connection  with  funded  activities.  In  the 
case  of  applications  submitted  by  Indian 
tribes  or  IHAs,  recipients'  efforts  must 
be  consistent  with,  but  not  in  derogation 
of,  the  Indian  Self-Determination  and 
Education  Assistance  Act  25  U.S.C 
450e(b). 

(e)  Affirmative  Fair  Housing 
Marketing.  The  recipient  shall  adopt  a 
plan  for  informing  and  soliciting 
applications  from  people  who  are  least 
Ukely  to  apply  for  the  program  without 
special  outreach,  consistent  with  the 
affirmative  fair  housing  marketing 
requirements.  See  24  CFR  part  108.  This 
paragraph  shall  not  apply  to  Indian 
tribes  and  IHAs,  as  described  in 
paragraph  (a)(2)  of  this  section. 

(f)  Authority  for  Collection  of  Racial, 
Ethnic,  and  Gender  Data.  HUD  requires 
submission  of  racial,  ethnic,  and  gender 
dataomder  this  notice  pursuant  to 
section  562  of  the  Housing  and 
Community  Development  Act  of  1987 
and  section  808(e)(6)  of  the  Fair  Housing 
Act. 

Section  510.  OMB  Circulars 

(a)  The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
87  (Cost  Principles  Applicable  to  Grants, 
Contracts  and  Other  Agreements  with 
State  and  Local  Governments)  and  24 
CFR  part  85  (Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State,  Local 
and  Federally  Recognized  Indian  Tribal 
Governments)  apply  to  the  award, 
acceptance,  and  use  of  assistance  under 
the  program  by  governmental  entities, 
and  to  Uie  remedies  for  non-compliance, 
except  where  inconsistent  with  the 
provisions  of  NAHA,  other  Federal 
statutes,  or  this  notice.  Circular  Nos.  A- 
110  (Grants  and  Cooperative 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations)  and  A-122 
(Cost  Principles  Applicable  to  Grants, 
Contracts  and  Other  Agreements  with 
Nonprofit  Institutions)  apply  to  the 
acceptance  and  use  of  assistance  by 
private  nonproRt  organizations,  except 
where  inconsistent  with  the  provisions 
of  NAHA,  other  federal  statutes,  or  this 
notice.  Recipients  are  also  subject  to  the 


UMI 


audit  requirements  of  OMB  Circular  A- 
128  implemented  at  24  CFR  part  44,  and 
OMB  Circular  A-133  (Audits  of 
Institutions  of  Higher  Learning  and 
Other  Nonprofit  Institutions). 

(b)  Copies  of  OMB  Circulars  may  be 
obtained  from  E.O.P.  Publications,  room 
2200,  New  Executive  Office  Building, 
Washington,  DC  20503,  telephone  (202) 
395-7332  (this  is  not  a  toll-free  number). 
There  is  a  limit  of  two  free  copies. 

Section  515.  Drug-Free  Workplace 

Applicants  shall  certify  that  they  will 
provide  a  drug-free  workplace,  in 
accordance  with  the  Drug-free 
Workplace  Act  of  1988  and  HUD's 
implementing  regulations  at  24  CFR  part 
24,  subpart  F. 

Section  520.  Anti-Lobbying  Certification 

(a)  Section  319  of  Public  Law  101-121 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government.  A  government- 
wide  common  rule  governing  the 
restrictions  on  lobbying  was  published 
as  an  interim  rule  on  February  26, 1990 
(55  FR  6736)  and  supplemented  by  a 
notice  published  June  15, 1990  (55  FR 
24540).  For  HUD,  this  rule  is  found  at  24 
CFR  part  87.  The  rule  requires 
applicants  for  and  recipients  of 
assistance  exceeding  $100,000  to  certify 
that  no  Federal  funds  have  been  or  will 
be  spent  on  lobbying  activities  in 
connection  with  the  assistance.  The  rule 
also  requires  disclosures  from 
appUcants  and  recipients  if 
nonappropriated  funds  have  been  spent 
or  committed  for  lobbying  activities  if 
those  activities  would  be  prohibited  if 
paid  with  appropriated  funds.  The  law 
provides  substantial  monetary  penalties 
for  failiue  to  file  the  required 
certification  or  disclosure. 

(b)  This  section  shall  not  apply  to 
Indian  tribes  or  IHAs.  Indian  tribes, 
tribal  organizations,  or  any  other  Indian 
organization  with  respect  to 
expenditures  specifically  permitted  by 
other  Federal  law  are  not  covered  by  the 
definition  of  "person"  in  24  CFR  part  87. 

Section  525.  Debarred  or  Suspended 
Contractors 

The  provisions  of  24  CFR  part  24 
apply  to  the  employment,  engagement  of 
services,  awarding  of  contracts, 
subgrants,  or  funding  of  any  recipients, 
or  contractors  or  subcontractors,  during 
any  period  of  debarment,  suspension,  or 
placement  in  ineligibility  status. 

Section  530.  Conflict  of  Interest 

(a)  In  addition  to  the  conflict  of 
interest  requirements  in  OMB  Circular 


A-110  •  and  24  CFR  part  85,  no  person 
who  is  an  employee,  agent,  consultant, 
officer,  or  elected  or  appointed  official 
of  the  recipient  and  who  exercises  or 
has  exercised  any  functions  or 
responsibilities  with  respect  to  assisted 
activities,  or  who  is  in  a  position  to 
participate  in  a  decisionmaking  process 
or  gain  inside  information  with  regard  to 
such  activities,  may  obtain  a  financial 
interest  or  benefit  from  the  activity,  or 
have  an  interest  in  any  contract, 
subcontract,  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  himself  or  herself  or  for  those 
with  whom  he  or  she  has  family  or 
business  ties,  during  his  or  her  tenure  or 
for  one  year  thereafter,  except  that  a 
resident  of  an  eligible  property  may 
acquire  an  ownership  interest. 

(b)  HUD  may  grant  an  exception  to 
the  exclusion  in  paragraph  (a)  of  this 
section  on  a  case-by-case  basis  when  it 
determines  that  such  an  exception  will 
serve  to  further  the  purposes  of  the 
HOPE  program  and  the  effective  and 
efficient  administration  of  the  local 
homeownership  program.  An  exception 
may  be  considered  only  after  the 
applicant  or  recipient  has  provided  a 
disclosure  of  the  nature  of  the  conflict, 
accompanied  by  an  assurance  that  there 
has  been  public  disclosure  of  the 
conflict  and  a  description  of  how  the 
public  disclosure  was  made  and  an 
opinion  of  the  applicant's  or  recipient's 
attorney  that  the  interest  for  which  the 
exception  is  sought  would  not  violate 
State  or  local  laws.  In  determining 
whether  to  grant  a  requested  exception, 
HUD  shall  consider  the  cumulative 
effect  of  the  following  factors,  where 
applicable: 

(1)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or  an 
essential  degree  of  expertise  to  the  local 
homeownership  program  that  would 
otherwise  not  be  available; 

(2)  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation; 

(3)  Whether  the  person  affected  is  a 
member  of  a  group  or  class  intended  to 
be  the  beneficiaries  of  the  activity  and 
the  exception  will  permit  such  person  to 
receive  generally  the  same  interests  or 
benefits  as  are  being  made  available  or 
provided  to  the  group  or  class; 

(4)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  the  decisionmaking 
process,  v«rith  respect  to  the  specific 
activity  in  question; 

(5)  Whether  the  interest  or  benefit 
was  present  before  the  affected  person 


*  See  S10(b)  concerning  the  availability  of  OMB 
Ctrculan. 
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was  in  a  position  as  described  in 
paragraph  (b)  of  this  section; 

(6)  Whether  undue  hardship  will 
result  either  to  the  applicant,  recipient, 
or  the  person  affected  when  weighed 
against  the  public  interest  servedby 
avoiding  the  prohibited  conflict;  and 

(7)  Any  other  relevant  considerations. 

Section  535.  Lab6r  Standards 

If  other  Federal  programs  are  used  in 
connection  with  the  HCH>E  3- 
homeownership  program.  labor 
standards  requirements  apply  to  the 
extent  required  by  sudi  other  Federal 
programs.  For  example,  if  CDBG  funds 
are  used  for  rehabilitation.  CDBG  labor 
standards  requirements  will  not  apply 
because  HOHS  3  prop^es  may  not 
contain  8  or  more  units.  See  24  CPR 
570.603. 

Section  540.  Lead-Based  Paint  Testing 
and  Abatement 

Any  residential  property  assisted 
under  the  HOPE  program  established 
under  this  notice  constitutes  HUD- 
assodated  housing  for  the  purpose  of 
the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4821.  etaeq.) 
and  is.  therefore,  subject  to  24  CFR  part 
35.  Unless  otherwise  provided, 
reorients  shall  be  responsible  for 
testing  and  abatement  activities. 

Section  545.  Requirements  AffiJicabie  to 
Religious  Organizati<aa 

Where  the  a^iHcant  is,  orproposes  to 
contract  with,  a  primarily  re^gious 
organization,  or  a  wholly  secular 
organixatioB  established  by  a  primarily 
religious  {nfaqization,  to  provUle, 
manage,  (»  operate  bousing  under  the 
program,  the  organization  shall 
undertake  its  responsibilities  under  the 
homeownership  program  in  accordance 
with  the  following  principles: 

(a)  It  vrill  not  discriminate  against  any 
employee  or  applicant  for  employment 
under  the  program  on  the  basis  of 
religion  and^wdll  not  limit  employment 

.  or  give  preference  in  employment  to 
persons  on  the  basis  of  religion; 

(b)  It  will  not  discriminate  against  any 
person  applying  for  housing  on  the  basis 
of  religion  and  will  not  limit  such 
housing  or  give  preference  to  persons  on 
the  basis  of  religion; 

(c)  It  will  provide  no  religious 
instruction  or  counseling,  conduct  no 
religious  services  or  worship  (whidi 
term  does  not  include  voluntary,  non- 
denominational  prayer  before  meetings), 
engage  in  no  religious  proselytizing,  iwd 
exert  no  other  religious  influence  to  the 
provision  of  assistance  under  the 
hofBeownership  programT 


VI.  Grant  Agreement 

Section  dOl.  Grant  Agre&nent 

After  HUD  approves  an  application 
for  a  planning  grant  or  an 
implementation  grant,  it  shall  enter  into 
a  grant  agreement  with  the  recipient 
setting  forth  the  amount  of  the  grant  and 
applicable  terms  and  conditions, 
including  sanctions  for  violadon  of  the 
agreement  Among  other  things,  the 
grant  agreement  shall  provide  that  the 
recipient  agrees; 

(a)  To  carry  out  the  program  in 
accordance  with  the  provisions  of  this 
notice,  applicable  law,  the  approved 
application,  and  all  other  applicable 
requirements; 

(b)  To  comply  with  such  other  terms 
and  conditions  including  recordkeeping 
and  reports,  as  HUD  may  estaUi^  for 
the  purposes  of  administering, 
monitoring,  and  evaluating  the  program 
in  an  effective  and  effldent  manner; 

(c)  To  obtain  HUD  approval  imder 
applicable  environmental  requirements 
before  acquiring  any  jHtqaerty; 

(d)  That  no  amcfunts  may  be  drawn 
down  unda  the  grant  agreement  with 
respect  to  units  tii  a  pnUic  or  Indian 
housingdevelopmeat  until  HUD 
approves  an  appUcatiea  under  section 
18  of  the  1937  Act  and  implementiiig 
regulations,  nr  approves  a 
homeownvafaip  application  for 
conversion  to  the  Tunkey  ID  or  Mutual 
Help  program,  or  a  hoBieownersh^ 
application  for,  Jot  request  for 
conversion  to,  section  €(h)  or  section  21 
of  the  1937  Act; 

(e)  Ibat  HUD  will  tennlnate  the  grant 
agreement  if  omnmitments  f(ff 
raplaeementlioasiDg  a»  not  provided  in 
a  reasonable  poied  of  tiae;  and 

(fl  That  HUD  may  withhold, 
withdraw,  or  recapture  any  portion  of  a 
grant,  terminate  the  grant  agreement,  or 
take  ether  apivopriate  action  audMnized 
under  the  grant  agreement,  if  HUD 
determines  that  the  recipient  is  failing  to 
carry  out  the  approved  homeownership 
program  in  accordance  vrith  the  tenns  of 
the  approved  application  and  this 
notice,  inchiding  failure  to  provide  the 
contributions  toward  the  matdi.  Failure 
to  provide  at  least  70  percent  of  die 
number  of  homeownership  opportunities 
proposed  in  the  appUcatiai  may  result 
in  remedial  actions  being  taken  by  HUD. 
including  requiring  repayment  of  all  or 
part  of  the  grant 

Vn.  bDidenantatioB 

Sectittn  701.  hnplementation: 
Performance  Standards 

(a)  After  execution  of  its 
implementation  grant  agreement  the 
recipient  shall  cany  out  the  planning 


grant  or  implementation  grant  activities , 
in  accordance  with  its  approved 
application.  HUD  shall  establish 
procedures  governing  the  drawdown  vi 
funds  under  grant  agreements,  pursuant 
to  section  74a 

(b)  HUD  intends  to  establish 
performance  criteria  in  the  final  rule  for 
the  program  and  invites  comments  on 
what  die  standards  should  be. 

Section  70S.  Deadline  for  Completion  of 
Program  Activities 

A  recipient  shall  spend  all 
hnplementation  grant  amounts  wHhin 
four  years  from  the  effective  date  of  the 
grant  agreement  An  applicant  may 
pn^KMe  in  its  application  a  longer 
period  for  completion  of  activities, 
together  widi  a  justification.  After 
application  approval  HUD  may  approve 
a  request  to  nctend  the  deadline  for  the 
completion  of  eligible  activities,  w^ere  it 
determines  it  is  necessary. 

Section  710.  Social  Security  Numbers 

As  a  condition  of  eligibility  for 
homeownership  under  tins  notice — 

(a)  At  the  time  a  family  apphes  for 
homeownership,  the  recipient  (or  otiier 
appropriate  entity)  shall  require  the 
family  to  meet  the  requirements  for  the 
■disdosore  md  verification  (rf  sodal 
security  numbers,  as  provided  by  24 
CFR  part  750;  and 

(b)  The  redpient  (or  other  appropriate 
enti^)  riiall  require  the  family  to  sign 
and  submit  consent  forms  for  die 
obtaining  of  wage  and  daim  information 
from  State  Wage  Information  Collection 
Agendas,  ns  provided  by  2A  CFR  part 
790. 

Sectitm  718.  Timely  Homeownership 

(a)  Deadline  for  Transfer.  Recipients 
shall  transfer  ownership  interests  in  the 
IHDperty  to  eligible  families  within  a 
reasonable  period  of  time. 

(b)  Definition  of  Reasonable  Period  of 
Time.  (1)  Except  for  eligible  property 
afready  owned  by  the  entity  that  «vill 
transfer  ownership  interests  to  eligible 
families,  all  eligible  properties,  induding 
in  rem  property,  shall  be  acquired 
wiUiin  one  year  of  die  effective  date  of 
the  implementation  grant  agreement  Ail 
properties  shall  be  transferred  to  el^bie 
families  within  two  years  of  the 
effective  date  of  the  pant  agreement 
The  transfer  shall  involve  (i)  acquisition 
by  an  eligiUe  family  of  an  ownetship 
interest  in  the  property,  or  (ii)  a  lease 
providing  for  perdnae  by  dw  family  or 
other  type  of  oooditianal  ownership 
agreement  providing  for  transfer  of 
ownership  interest  to  the  IsBuIy  within  ■ 
two  years  of  the  date  of  exncution  of  dM 
lease. 
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(2)  An  applicant  may  propose  in  its 
application  a  longer  period  for 
transferring  ownership  interests  to 
eligible  families,  and  submit  a 
justification.  After  application  approval. 
HUD  may  approve  a  request  for  a  longer 
deadline  for  transfer  to  eligible  families, 
where  it  determines  it  is  necessary. 

Section  720.  Restrictions  on  Resale  by 
Initial  Homeowners 

(a)  In  general— {1)  Transfer  Permitted 
(i)  A  homeowner  may  transfer  the 
homeov^er's  ownership  interest  in  the 
unit,  subject  only  to  the  right  to 
purchase  under  paragraph  (a)(2)  of  this 
section,  the  requirement  for  the 
purchaser  to  execute  a  promissory  note, 
if  required  under  paragraph  (b)  of  this 
section,  and  the  limitation  on  the 
amount  of  sales  proceeds  a  family  may 
retain  upon  sale  within  the  first  six 
years,  as  required  under  paragraph  (c)  of 
this  section.  See  paragraphs  (b)  and  (c) 
of  this  section  for  the  rules  for 
determining  the  amount  homeowners 
may  retain  from  the  sales  proceeds. 

(ii)  Notwithstanding  paragraph 
(a)(l)(i]  of  this  section,  an  appUcant  may 
propose  in  its  application,  and  HUD  may 
approve  based  on  a  review  of  the 
individual  circumstances,  additional 
reasonable  restrictions  on  the  resale  of 
units  under  the  program. 

(2)  Right  to  purchase,  (i)  Where  an 
RMC.  RC,  or  cooperative  has 
jurisdiction  over  the  unit,  it  shall  have 
the  prior  right  to  purchase  the  ownership 
interest  in  the  unit  from  the  initial 
homeowner  for  the  amount  specified  in 
a  firm  contract  between  the  homeowner 
and  a  prospective  buyer.  The  RMC  RC, 
or  cooperative  association  shall  have  10 
days  after  receiving  notice  of  the  firm 
contract  to  decide  whether  to  exercise 
its  rig^t  and  60  additional  days  to 
complete  closing  of  the  purchase. 

(ii)  If  no  RMC,  RC,  or  cooperative  has 
jurisdiction  over  the  unit  or  no  such 
entity  elects  to  purchase  from  the  initial 
homeowner  and  if  the  prospective  buyer 
is  not  a  low-income  family,  a  PHA/IHA 
with  jurisdiction  for  the  area  in  which 
the  unit  is  located  or  the  recipient,  as 
specified  in  writing  at  the  time  the 
family  acquires  ownership  interest  in 
the  unit,  shall  have  the  prior  right  to 
purchase  the  ownership  interest  in  the 
unit  for  the  amount  specified  in  the  firm 
contract.  The  PHA/IHA  or  recipient 
shall  have  10  days  after  receiving  notice 
of  the  firm  contract  to  decide  whether  to 
exercise  its  right  and  60  additional  days 
to  complete  closing  of  the  purchase. 

(iii)  Where  an  RMC.  RC.  cooperative, 
PHA/IHA.  or  redpient  exercises  a  right 
to  purchase,  it  shall  resell  the  unit  to  an 
eligible  family  promptly.  If  the  PHA/ 
IHA  exercises  a  right  to  purchase  shares 


representing  a  unit  in  a  cooperative, 
because  the  cooperative  did  not  have 
sufficient  money  to  do  so,  the  PHA/IHA 
shall  give  the  cooperative  another 
chance  to  purchase  the  shares  before 
selling  them  to  an  eligible  family. 

(b)  Promissory  Note.  (l)(i)  At  closing, 
the  initial  homeowner  shall  execute  a 
nonamortizing,  nonrecourse,  non- 
interest-bearing  promissory  note,  in  a 
form  acceptable  to  HUD,  equal  to  the 
difference,  if  any,  between  the  fair 
market  value  of  the  unit  and  the 
purchase  price,  payable  to  the  PHA/ 
IHA,  recipient,  or  other  entity 
designated  in  the  approved 
homeownership  plan,  together  with  a 
mortgage  securing  the  obligation  of  the 
note.  In  determining  the  amount  of  the 
promissory  note  and  for  that  purpose 
only,  the  purchase  price  shall  be 
adjusted  by  deducting  all  substantial 
amounts  of  assistance  that  would  result 
in  an  undue  profit  to  the  family  if  it  were 
to  sell  the  property  at  the  beginning  of 
the  7th  year  of  homeownership.  (See 
paragraph  (c)  of  this  section  for 
restrictions  during  the  first  six  years.) 
For  example,  if  the  family  received 
down  payment  assistance  equal  to  10 
percent  or  more  of  the  fair  market  value, 
a  promissory  note  shall  be  required. 

(ii)(A)  With  respect  to  a  sale  by  an 
initial  homeowner,  the  note  shall  require 
payment  upon  sale  by  the  initial 
homeowner,  to  the  extent  proceeds  of 
the  sale  remain  after  paying  off  other 
outstanding  debt  secured  by  the 
property  that  was  incurred  for  the 
purpose  of  acquisition  or  property 
improvement,  paying  any  other  amounts 
due  in  connection  with  the  sale  (such  as 
closing  costs  and  transfer  taxes),  and 
paying  the  family  the  amount  of  its 
equity  in  the  property,  computed  in 
accordance  with  paragraph  (c)  of  this 
section. 

(B)  With  respect  to  a  sale  by  an  initial 
homeowner  after  the  first  six  years  after 
acquisition,  through  the  20th  year,  the 
amount  payable  under  the  note  shall  be 
reduced  by  1/168  of  the  original 
principal  amount  of  the  note  for  each 
full  month  of  ownership  by  the  family 
after  the  end  of  the  sixth  year.  The 
homeowner  may  retain  all  other 
proceeds  of  the  sale. 

(C)  For  example,  if  the  family  sells  at 
the  end  of  the  13th  year  of 
homeownership  (at  the  half-way  point 
between  the  end  of  the  sixth  year  and 
the  end  of  the  20th  year  of  ownership), 
84/168  (or  one-half)  of  the  note  would  be 
forgiven,  and  only  half  of  the  principal 
amount  of  the  note  would  be  payable 
from  sales  proceeds.  The  family  could 
retain  all  remaining  proceeds,  including 
proceeds  due  to  normal  market  value 
increases  in  the  value  of  the  property.  If 


the  initial  homeowner  retains  ownership 
for  20  or  more  years,  the  entire  amount 
of  the  note  would  be  forgiven. 

(2)(i)  Where  a  subsequent  purchaser 
during  the  20-year  period,  measured  by 
the  term  of  die  initial  promissory  note, 
purchases  the  property  for  less  than  the 
then  current  fair  market  value,  the 
purchaser  shall  also  execute  at  closing 
such  a  promissory  note  and  mortgage, 
for  the  amount  of  the  discount  (but  no 
more  than  the  amount  payable  at  the 
time  of  the  sale  on  the  promissory  note 
by  the  seller).  The  term  of  the 
promissory  note  shall  be  the  period 
remaining  of  the  original  20-year  period. 
The  note  shall  require  payment  upon 
sale  by  the  subsequent  homeowner,  to 
the  extent  proceeds  of  the  sale  remain 
after  covering  costs  of  the  sale,  paying 
off  other  outstanding  debt  secured  by 
the  property  that  was  incurred  for  the 
purpose  of  acquisition  or  property 
improvement  and  paying  any  other 
amounts  due  in  connection  with  the 
sale.  The  amount  payable  on  the  note 
shall  be  reduced  by  a  percentage  of  the 
original  principal  amount  of  the  note  for 
each  full  montii  of  ownership  by  the 
subsequent  homeowner.  The  percentage 
shall  be  computed  by  determining  the 
percentage  of  the  term  of  the  promissory 
note  the  homeowner  has  owned  the 
property.  The  remainder  may  be 
retained  by  the  subsequent  homeowner 
selling  the  property. 

(ii)  For  example,  if  the  subsequent 
homeowner  acquires  the  property  from 
an  initial  homeowner  at  the  end  of  year 
4.  there  are  192  months  (16  years  x  12) 
remaining  in  die  20-year  period.  The 
term  of  the  promissory  note  is  16  years. 
If  the  subsequent  homeowner  sells  at 
the  end  of  year  10,  having  owned  the 
property  for  72  months  (6  years  X  12). 
72/192  (37.5  percent)  of  the  note  would 
be  forgiven,  and  62.5  percent  of  the 
principal  amount' of  the  note  would  be 
payable  from  sales  proceeds.  The  family 
could  retain  all  remaining  proceeds, 
including  proceeds  due  to  normal 
market  value  increases  in  the  value  of 
the  property.  If  the  subsequent 
homeowner  retains  ownership  to  the 
end  of  the  initial  20-year  period  (for  16 
years,  in  the  example),  the  entire 
amount  of  the  note  would  be  forgiven, 
(c)  Limitation  on  Equity  Interest  an 
Initial  Homeowner  May  Retain  from 
Sale  During  First  Six  Years.  (1)  The 
HOPE  program  is  designed  to  assure 
that  an  initial  or  subsequent  homeowner 
does  not  receive  any  undue  profit  from 
acquiring  a  unit  under  the  program  and 
that,  to  the  extent  the  sales  price  is 
sufficient  an  initial  homeowner 
recovers  the  equity  interest  in  the 
property.  With  respect  to  any  sale  by  an 
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initial  homeowner  during  the  first  six 
years  after  acquisition,  the  family  may 
retain  only  the  amount  computed  under 
paragraph  (c)  of  this  section.  Any  excess 
shall  be  distributed  as  provided  in 
paragraph  (d)  of  this  section.  The 
amount  of  equity  an  initial  homeowner 
has  in  the  property  is  determined  by 
computing  the  sum  of  the  following — 

(i)  The  contribution  to  equity  paid  by 
the  family  (such  as  any  down  payment 
(in  the  form  of  cash  or  the  value  of 
sweat  equity)  and  any  amount  paid 
towards  principal  on  a  mortgage  loan 
during  the  period  of  ownership); 

(ii)  The  value  of  any  improvements 
installed  at  the  expense  of  the  family 
during  the  family's  tenure  as  owner 
(including  improvements  made  through 
sweat  equity),  as  determined  by  the 
recipient  or  other  entity  specified  in  the 
approved  application  based  on  evidence 
of  amounts  spent  on  the  improvements, 
including  the  cost  of  material  and  labor; 
and 

(iii)  The  appreciated  value, 
determined  by  applying  the  Consumer 
Price  Index  (Urban  Consumers)  against 
the  contribution  to  equity  under 
paragraphs  (c](l]  (i)  and  (ii)  of  this 
section. 

(2)  The  recipient  (or  other  entity)  may, 
at  the  time  of  initial  sale,  enter  into  an 
agreement  with  the  family  to  set  a 
maximum  amount  which  this 
appreciation  may  not  exceed. 

(3)  Amounts  that  count  towards  a 
family's  equity  may  not  also  count 
towards  the  match. 

(d)  Use  of  Amounts  a  Family  May  Not 
Retain.  Fifty  percent  of  any  portion  of 
the  net  sales  proceeds  that  may  not  be 
retained  by  the  homeowner  under 
paragraphs  (a)(l](ii),  (b),  and  (c)  of  this 
section  shall  be  paid  to  the  entity  that 
transferred  ownership  interests  in  units 
to  eligible  families,  or  another  entity 
specified  in  the  approved  application, 
for  use  for  improvements  to  properties 
under  the  program,  business 
opportunities  for  low-income  families, 
supportive  services  related  to  the 
homeownership  program,  additional 
homeownership  opportunities,  and  other 
activities  approved  by  HUD  in  the 
approved  homeownership  program  or 
later.  The  remaining  50  percent  shall  be 
collected  by  the  recipient  and  retiimed 
to  HUD  within  IS  days  of  the  sale  for 
use  under  the  HOPE  3  program,  subject 
to  any  limitations  contained  in 
appropriations  Acts. 

Section  725.  Use  of  Proceeds  Ftom  Sales 
to  Eligible  Families 

The  entity  that  transfers  ownership 
interests  in  units  to  eligible  families,  or 
another  entity  specified  in  the  approved 
application,  shall  use  the  proceeds,  if 


any,  &om  the  initial  sale  for  costs  of  the 
homeownership  program,  including 
improvements  to  properties  under  the 
program,  business  opportunities  for  low- 
income  families,  supportive  services 
related  to  the  homeownership  program, 
additional  homeownership 
opportunities,  and  other  activities 
approved  by  HUD,  either  as  part  of  the 
approved  application  or  later  on  request. 

Section  730.  Third  Party  Rights 

Tlie  requirements  under  this  notice 
regarding  housing  quality  standards, 
resale,  or  transfer  of  the  ownership 
interest  of  a  homeowner  shall  be 
judicially  enforceable  against  the 
recipient  with  respect  to  actions 
involving  rehabilitation,  and  against 
purchasers  of  eligible  property  under  the 
HOPE  program  or  their  successors  in 
interest  (to  the  extent  such  requirements 
apply  to  purchasers  and  their  successors 
in  interest)  with  respect  to  other  actions 
by  affected  low-income  families,  RMCs, 
RCs,  PHAs/IHAs,  and  any  agency, 
corporation,  or  authority  of  the  United 
States  government.  The  parties  specified 
in  the  preceding  sentence  shall  be 
entitled  to  reasonable  attorney  fees 
upon  prevailing  in  any  such  judicial 
action. 

Section  735.  Displacement  Prohibited; 
Protection  of  Nonpurchasing  Residents. 

(a)  Displacement  Prohibited.  No 
person  may  be  displaced  from  his  or  her 
dwelling  as  a  direct  result  of  a 
homeownership  program  under  this 
notice.  This  does  not  preclude 
terminations  of  tenancy  for  violation  of 
the  terms  of  occupancy  of  the  unit.  In 
addition  to  any  applicable  sanctions 
under  the  grant  agreement,  a  violation  of 
this  paragraph  may  trigger  a 
requirement  to  provide  relocation 
assistance  in  accordance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
and  government-wide  implementing 
regulations  at  49  CFR  part  24. 

(b)  Temporary  Relocation.  The 
recipient  shall  provide  each  resident  of 
an  eligible  property,  who  is  required  to 
relocate  temporarily  to  permit  woric  to 
be  carried  out,  with  suitable,  decent, 
safe,  and  sanitary  housing  for  the 
temporary  period  and  shall  reimburse 
the  resident  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  temporary  relocation,  including 
the  costs  of  moving  to  and  from  the 
temporarily  occupied  housing  and  any 
increase  in  monthly  costs  of  rent  and 
utilities. 

(c)  Relocation  Assistance  for 
Residents  Who  Elect  to  Move.  The 
recipient  shall  provide  each 
nonpurchasing  resident  who  elects  to 


move  with  relocation  assistance  in 
accordance  with  the  approved 
homeownership  program.  The  program 
shall  provide,  at  least,  the  following 
assistance: 

(1)  Advisory  services  including  timely 
information,  counseling  (including  the 
provision  of  information  on  a  resident's 
rights  under  the  Fair  Housing  Act),  and 
referrals  to  suitable,  affordable,  decent, 
safe,  and  sanitary  alternative  housing; 

(2)  Payment  for  actual,  reasonable 
moving  expenses;  and 

(3)  Relocation  housing  assistance 
sufficient  to  permit  relocation  to 
suitable,  affordable,  decent,  safe,  and 
sanitary  housing.  This  requirement  is 
met  if  the  cost  of  the  housing  to  the 
family  does  not  exceed  the  higher  of  30 
percent  of  adjusted  family  income  or  the 
amount  paid  by  the  family  for  the  unit 
being  vacated,  and  the  housing  is 
otherwise  suitable  and  decent,  safe,  and 
sanitary. 

(d)  Notice  of  Relocation  Assistance. 
As  soon  as  feasible,  each  recipient  shall 
give  each  resident  of  an  eligible  property 
a  written  description  of  the  applicable 
provisions  of  this  section. 

Section  740.  Cash  and  Management 
Information  System 

(a)  General.  Disbursement  of  all 
approved  HOPE  3  planning  and 
implementation  grant  funds  is  managed 
through  HUD's  Cath  and  Management 
Information  (C/MI)  System  for  the 
HOPE  3  program.  The  C/MI  System  is  a 
computerized  system  which  manages 
and  disburses  HOPE  3  funds,  and 
collects  and  reports  information  on  their 
use  Funds  will  be  disbursed  through  the 
United  States  Treasury.  The  United 
States  Treasury  account  includes  funds 
awarded  to  the  recipient  and  obligated 
through  the  grant  agreement  executed 
by  HUD  and  the  recipient  Recipients     - 
will  be  required  to  estabhsh  a  local 
account  for  the  receipt  of  HOPE  3 
program  funds. 

(b)  Disbursement  of  HOPE  3  Funds. 
After  a  recipient  executes  the  HOPE  3 
grant  agreement  and  submits  the 
appropriate  banking  and  security 
documents,  HOPE  3  funds  may  be 
drawn  down  for  general  program 
activities  under  a  planning  or 
implementation  grant  as  applicable. 
HOPE  3  funds  are  drawn  down  from  a 
United  States  Treasury  account  for  the 
program  by  the  recipient  by  electronic 
funds  transfer.  For  implementation 
grants,  all  drawdowns  related  to  specific 
properties  will  only  be  allowed  if  the 
individual  properties  have  been  entered 
into  the  C/MI  System  (see  paragraph  (c) 
of  this  section).  All  funds  drawn  down 
will  be  deposited  in  the  local  account  of 
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the  HOPE  3  recipient  within  48  to  72 
hours  of  the  disbursement  request.  Any 
drawdown  of  HOPE  3  funds  hvm  the 
United  States  Treasury  account  is 
conditioned  upon  the  submission  of 
satisfactory  infonnation  by  the  HOre  3 
recipient  about  the  program  and 
compliance  with  other  procedures 
specified  by  HUD  in  HUD's  forms  and 
issuances  concerning  the  C/MI  System. 
Copies  of  these  forms  and  issuances 
may  be  obtained  from  HUD  field  offices. 
Funds  not  disbursed  within  program 
deadlines  may  be  automatically 
deobligated  by  the  C/MI  System. 

(c)  Property  Set-Up  [Implementation 
Grants  only).  (1)  Before  disbursement  of 
any  HOPE  3  funds  related  to  specific 
properties,  the  recipient  must  set  up 
each  property  in  the  C/MI  System. 
Disbursements  that  require  the  set  up  of 
properties  in  the  C/MI  System  are  all 
disbursements  related  to  a  specific 
property  including  acquisition, 
rehabilitation,  financial  assistance  to 
homebuyers  (such  as  down  payment 
assistance,  interest  rate  buy-down,  and 
closing  cost  assistance),  architectural 
and  engineering,  permanent  and 
temporary  relocation.  Within  10 
calendar  days  of  property  set  up,  the 
recipient  is  required  to  submit  a 
property  set  up  report  to  HUD  for  each 
property  set  up  in  the  C/MI  System. 

(2)  If  the  property  set-up  report  is  not 
received  within  20  days  of  the  property 
set-up  call,  the  property  will  be  canceled 
automatically  by  the  C/MI  System.  In 
addition,  a  property  which  has  been  set 
up  in  the  C/Ml  System  for  12  months 
without  an  initial  disbursement  of  funds 
may  be  canceled  by  the  C/MI  System. 

(d)  Payment  Voucher.  As  post- 
documentation  of  each  drawdown  of 
funds  &om  the  United  States  Treasury 
account,  each  recipient  shall  submit  a 
payment  voucher  to  HUD,  for  each 
drawdown,  in  the  form  and  by  the 
deadline  required  by  HUD.  For 
implementation  grant  program 
disbursements  or  plaiming  grant 
disbursements,  the  recipient  will  be 
suspended  from  requesting  additional 
program  implementation  grant 
disbursements  or  planning  grant 
disbursements  until  the  payment 
voucher  is  received.  In  addition,  for 
implementation  grants,  if  the  payment 
voucher  is  not  received  within  10 
calendar  days  of  the  drawndown 
request  for  a  specific  property,  the 
recipient  will  be  suspended  from  setting 
up  new  properties  until  the  payment 
voucher  is  received  by  HUD. 

(e)  Submission  of  Property  Transfer 
Report.  A  property  transfer  report  for  all 
properties  assisted  with  implementation 
grants  must  be  submitted  to  HUD  within 
15  days  of  the  transfer  of  the  property 


but  no  later  than  25  months  after  the 
effective  date  of  the  grant  agreement.  If 
a  satisfactory  property  transfer  report  is 
not  submitted  by  the  due  date.  HUD  will 
suspend  further  property  set-ups. 
Property  set-ups  will  remain  suspended 
vmtil  a  satisfactory  property  transfer 
report  is  received  and  entered  into  the 
C/MI  System. 

(f)  Submission  of  Property  Completion 
Report.  A  property  completion  report  for 
properties  assisted  with  implementation 
grants  must  be  submitted  to  HUD  within 
30  days  of  the  final  disbursement  of 
funds  from  all  sources  for  that  partiodar 
property,  but  no  later  than  25  months 
after  the  submission  of  the  property 
transfer  report.  If  a  satisfactory  property 
completion  report  is  not  submitted  by 
the  due  date,  HUD  will  suspend  further 
property  set-ups  for  the  recipient. 
Property  set-ups  will  remain  suspended 
until  a  satisfactory  property  completion 
report  is  received  and  entered  into  the 
C/MI  system. 

Section  745.  Environmental  Procedures 
and  Standards 

(a)  Before  any  amounts  under  this 
program  are  used  to  acquire  or 
rehabilitate  an  eligible  property.  HUD 
shall  determine  whether  the  proposed 
activities  trigger  applicability  thresholds 
for  the  applicable  Federal 
environmental  laws  and  authorities. 
These  may  apply  when  the  property  is 
(1)  located  within  designated  coastal 
barners;  (2)  listed  on.  or  eligible  for 
listing  on.  the  National  Register  of 
Historic  Places;  or  is  located  within,  or 
adjacent  to,  an  historic  district:  (3) 
located  near  hazardous  operations 
handling  fuels  or  chemicals  of  an 
explosive  or  flammable  nature;  (4] 
contaminated  by  toxic  chemicals  or 
radioactive  materials;  (5)  located  within 
a  runway  clear  zone  at  a  civil  airport  or 
within  a  clear  zone  or  accident  potential 
zone  at  a  mihtary  airfield;  (6)  located 
within  a  special  flood  hazard  area;  [7] 
within  a  location  requiring  flood 
insurance  protection;  or  (8)  located 
within  a  high  noise  area. 

(b)  A  recipient  may  choose  to  make 
the  threshold  reviews  itself  or  with 
assistance  from  State  or  local 
governments  or  qualified  persons  or  to 
refer  the  property  to  HUD  for  threshold 
review.  Where  the  recipient  makes  the 
threshold  review  itself,  it  shall  submit 
the  result  to  HUD. 

(c)  If  a  recipient  chooses  not  to  make 
the  threshold  reviews,  it  shall  submit 
information  to  HUD  to  permit  HUD  to 
make  the  review. 

(d)  If  HUD  determines  on  the  basis  of 
the  recipient's  threshold  review  or, 
HUD's  threshold  review  that  one  or 
more  of  the  thresholds  are  exceeded. 


HUD  shall  conduct  an  environmental 
review  of  that  issue  and,  if  appropriate, 
establish  mitigating  measures  that  the 
recipient  shall  carry  out  for  the  property 
unless  it  decides  to  select  an  alternate 
property. 

(e)  HUD  will  issue  a  notice  specifying 
applicable  threshold  and  documentation 
requirements. 

Vin.  Records,  Reports,  and  Audit  of 
Recipients 

Section  801.  Recordkeeping 

(a)  General  Records.  Each  recipient 
shall  keep  records  that  will  facilitate  an 
effective  audit  to  determine  compliance 
with  program  reqiurements  and  that 
fully  disclose — 

(1)  the  amount  and  disposition  by  the 
recipient  of  the  planning  and 
implementation  grants  received  under 
this  notice,  including  sufficient  records 
that  document  the  reasonableness  and 
necessity  of  each  expenditure; 

(2)  the  amount  and  disposition  of 
proceeds  from  financing  obtained  in 
connection  with  the  program,  sales  to 
eligible  families,  and  any  funds 
recaptured  upon  sale  by  the  homeowner; 

(3)  the  total  cost  of  the 
homeownership  program; 

(4)  the  amount  and  nature  of  any  other 
assistance,  including  cash,  property, 
services,  or  other  items  contributed  as  a 
condition  of  receiving  an 
implementation  grant; 

(5)  the  cost  or  other  value  of  all  in- 
kind  contributions  towards  the  match 
required  by  Section  410;  and 

(6)  any  other  proceeds  received  for.  or 
otherwise  used  in  connection  with,  the 
homeownership  program. 

(b)  Family  Size  and  Income  and 
Racial,  Ethnic,  and  Gender  Data.  The 
recipient  shall  maintain  records  on  the 
family  size  and  income,  and  racial, 
ethnic,  and  gender  characteristics,  of 
families  who  apply  for  homeownership 
and  families  who  become  homeowners. 

(c)  Coopearative  and  Condominium 
Agreements.  The  recipient  shall 
maintain  a  copy  of  any  condominium 
and  cooperative  association  agreements 
for  properties  under  the  approved 
homeownership  program. 

(d)  Amounts  Available  for  Reuse.  The 
recipient  shall  keep  and  make  available 
to  HUD  all  records  necessary  to 
calculate  accurately  payments  due  to 
HUD  under  Section  720(d]  and  Section 

725. 

(Approved  by  the  Office  of  Management  and 
Budget,  with  respect  to  implementation 
grants,  under  control  2S0(Mni9) 
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Section  805.  Reports 

The  recipient  shall  submit  reports 
required  by  HUD  (Approved  by  the 
Office  of  Management  and  Budget,  with 
respect  to  implementation  grants,  under 
control  number  2506-0119) 

Section  810.  Access  by  HUD  and  the 
Comptroller  General 

For  the  purpose  of  audit,  examination, 
monitoring,  and  evaluation  each 
recipient  shall  give  HUD  (including  any 
duly  authorized  representatives  and  the 
Inspector  General)  and  the  Comptroller 
General  of  the  United  States  (and  any 
duly  authorized  representatives)  access 
to  any  books,  documents,  papers,  and 
records  of  the  recipient  that  are 
pertinent  to  assistance  received  under 


this  notice,  including  all  records 
required  to  be  kept  by  Section  801 

IX.  Waiver  Authority 

Section  901  Waiver  Authority 

Upon  determination  of  good  cause,  the 
Secretary  of  Housing  and  Urban 
Development  may  waive  any  provision 
of  this  notice,  not  otherwise  required  by 
law,  except  that  the  provisions  that 
establish  deadlines  for  receipt  of  any 
modifications  to  applications  and  the 
cap  on  planning  grants  in  Section 
301(t)(2)  may  not  be  waived.  Each  such 
waiver  shall  be  in  writing  and  shall  be 
supported  by  documentation  of  the 
pertinent  facts  and  grounds.  This  waiver 
authority  may  be  exercised  by  the 
Secretary  or  the  Assistant  Secretary  for 
Community  Planning  and  Development. 


Where  another  HUD  program  regulation 
is  involved,  the  Secretary  or  the 
appropriate  Assistant  Secretar>  may 
waive  the  regulation.  For  example, 
where  a  waiver  to  a  public  and  Indian 
housing  regulation  is  requested  for  the 
HOPE  3  program,  it  may  be  waived  by 
the  Assistant  Secretary  for  Public  and 
Indian  Housing.  The  Secretary 
periodically  will  publish  notipe  of 
granted  waivers  in  the  Federal  Register 
HUD  may  change  submission  deadlines 
established  by  this  notice  by  subsequent 
notice  published  in  the  Federal  Register. 

Dated:  December  20, 1991 
lack  Kemp, 

Secretary 

[FR  Doc.  92-586  Filed  1-13-82;  8:45  am) 

BILUNO  CODE  4210-33.* 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  N-92-3360;  FR-3194-H-01] 

HOPE  for  HofTMOwnership  of  Single 
FamHy  Homee  Program;  Notice  of 
Fund  Availability 


agency:  Office  of  the  Secretary.  HUD. 

ACnOM:  Notice  of  fund  availability  for 
FY  1992. 

summary:  This  NOFA  announces  the 
availability  of  $95  million  in  funding  for 
planning  and  implementation  grants  for 
the  HOPE  for  Homeownership  of  Single 
Family  Homes  Program  (HOPE  3). 
(HOPE  is  an  acronym  for 
Homeownership  and  Opportunity  for 
People  Everywhere.)  In  the  body  of  this 
dociunent  is  information  concerning 
eligible  applicants,  the  funding  available 
for  planning  and  implementation  grants, 
the  application  packages,  and  theu* 
processing.  Elsewhere  in  this  issue  of 
Oie  Federal  Register  are  the  Notices  of 
Fund  Availability  for  HOPE  1.  the  HOPE 
for  Public  and  Indian  Housing 
Homeownership  Program,  and  HOPE  2. 
the  HOPE  for  Homeownership  of 
Multifamily  Units  Program.  Also 
elsewhere  in  this  issue  of  the  Federal 
Register  is  the  Program  Guidelines 
which  revises  the  HOPE  3  Notice  of 
Program  guidelines  published  in  the 
Federal  Register  on  February  4, 1991. 
These  revised  guidelines  contain 
detailed  programmatic  information  and 
the  requirements  governing  the  FY  1992 
HOPE  3  Program.  Similar  revised 
Guidelines  for  HOPE  1  and  2  also 
appear  in  this  issue.  Applicants  are 
advised  that  they  must  consult  the 
revised  Program  Guidelines  in  order  to 
prepare  an  application.  Many  of  the 
requirements  of  the  HOPE  3  program  are 
not  hsted  in  this  NOFA,  and  failure  to 
follow  the  guidelines  will  result  in 
applications  being  rejected  by  HUD. 

DATES:  Applicants  for  planning  or 
implementation  grants  for  the  HOPE  3 
program  must  be  received  in  the 
appropriate  HUD  Field  Office  by  close 
of  business  for  that  office  on  April  17, 
1992.  Applications  may  also  be  hand 
delivered  to  the  appropriate  HUD  Field 
Office  by  close  of  business  for  that 
office  on  or  before  the  deadline  date. 
Applications  sent  by  facsimile  will  not 
be  accepted.  HUD  will  not  waive  this 
deadline  for  actual  submission  for  any 
reason.  No  appUcations  may  be 
submitted  prior  to  30  calendar  days 
before  the  deadline.  Applications 
submitted  more  than  30  calendar  days 
before  the  deadline  will  be  returned  to 
applicants. 
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ADDRESSES:  An  original  and  two  copies 
of  the  completed  application  must  be 
submitted  to  the  HUD  Field  Office 
having  jurisdirtion  over  the  locality  in 
which  the  proposed  program  is  located. 
Applications  should  be  addressed  to  the 
Attention  of:  Director,  Community 
Planning  and  Development  Division.  A 
list  of  HUD  Field  Offices  appears  at  the 
end  of  this  NOFA.  In  States  with  more 
than  one  Field  Office,  applicants  must 
submit  their  applications  to  the  correct 
Field  Office.  Applicants  are  advised  to 
contact  their  local  office  to  confirm  the 
appropriate  place  and  time  of  close  of 
business  for  submission.  Failure  to 
submit  an  application  to  the  correct 
Field  Office  in  accordance  with  above 
procedures  will  result  in  disqualification 
of  the  application. 

FOR  FURTHER  INFORMATION  CONTACT 
John  Garrity,  Office  of  Affordable 
Housing  Programs,  Department  of 
Housing  and  Urban  Development,  room 
7158,  451  Seventh  Street.  SW.. 
Washington,  DC  20410;  telephone  (202) 
708-0324.  To  provide  service  for  persons 
who  are  hearing-  or  speech-impaired, 
this  number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TDDY.  1-800-877- 
8339,  or  202-708-9300.  (Telephone 
numbers,  other  than  "BOO"  TDD 
numbers,  are  not  toll  free.) 
SUPPLEMENTARY  INFORMATION:  . 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
with  respect  to  implementation  grants 
contained  in  |§  415, 801.  and  805  have 
been  approved  under  the  Paperwork 
Reduction  Act  of  1980  by  the  Office  of 
Management  and  Budget  (0MB).  and 
have  been  assigned  0MB  control 
number  2506-0119.  The  amended 
guidelines  add  three  new  collection  of 
information  requirements  that  relate  to 
planning  grants  at  sections  310,  801,  and 
805  and  also  add  new  requirements 
related  to  the  Cash  and  Management 
Information  System  and  Environmental 
Procedures  and  Standards  at  sections 
740  and  745.  These  have  been  submitted 
to  0MB  for  review  under  the  Paperwork 
Reduction  Act  of  1980. 

I.  Purpose  and  Substantive  Description 

a.  Authority 

The  funding  made  available  under  this 
NOFA  is  authorized  by  section  441  of 
the  National  Affordable  Housing  Act 
(Pub.  L  101-625.  November  28, 1990), 
which  created  the  HOPE  3  Program- 

B  Allocation  Amounts 

The  purpose  of  this  NOFA  is  to 
announce  the  availability  of  a  total  of 


$95  million  in  funds,  appropriated  by  the 
Department's  appropriations  Act  for 
fiscal  year  1992  (Pub.  L  102-139, 
October  28. 1991).  for  grants  as  follows: 

•  $10  million  for  planning  grants. 

•  $85  million  for  Implementation 
grants. 

The  amount  made  available  for 
implementation  grants  has  been  sub- 
allocated  to  each  of  the  10  HUD  Regions' 
by  a  formula  described  in  the  amended 
Notice  of  Program  Guidelines.  This 
formula  results  in  the  following  sub- 
allocation  by  HUD  Region  for  FY  1992: 


Region  I 
Region  11 
Region  III. 
Region  rV 
Region  V 
Region  VI 
Region  Vn 
Region  VUI 
Region  IX 
Region  X 


S3.40a000 

.  8.ioaooo 

".400000 
ISJOOflOO 
12.«XM)00 

u,7oajooo 
3.3oaooo 

4.250.000 

11.4004)00 

Z.3S0.000 


There  are  no  Regional  sub-allocations  of 
funds  for  planning  grants. 

C.  Reallocation  of  Funds 

If  funds  remain  after  HUD  approves 
all  approvable  planning  grant 
applications,  HUD  shall  use  them  to 
fund  implementation  grants,  publish 
another  NOFA.  or  invite  prior  applicants 
to  submit  amended  applications.  See 
section  315(e)  of  the  amended 
guidelines. 

If  funds  remain  after  HUD  has 
approved  all  approvable  implementation 
grant  applications  in  a  Region,  the 
remaining  amounts  from  each  Region 
[plus  any  amounts  available  due  to 
deobligation)  may  be  combined  and 
HUD  may  reallocate  to  Regions  having 
more  applications  meeting  threshold 
requirements  than  can  be  funded  from 
the  initial  allocation  to  the  Region.  HUD 
shall  reallocate  these  funds  using  the 
same  factors  as  used  for  the  original 
allocation. 

If  amoimts  remain  after  applying  these 
procedures,  they  may  be  made  available 
to  fund  the  highest  ranked,  unfunded 
planning  grant  applications  or  made 
available  for  additional  appUcations 
solicited  through  a  NOFA. 

As  an  alternative  to  the  procedure  in 
the  proceeding  paragraph  for  dealing 
with  insufficient  approvable 
implementation  grant  applications,  the 
remaining  amounts  may  be  made 
directly  available  to  fund  the  highest 
ranked,  unfunded  planning  grant 
applications  or  additional  applications 
solicited  through  a  NOFA. 
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D.  Planning  Grant  Cap 

The  amount  of  a  planning  grant  may 
not  exceed  $100,000. 

£1  Implementation  Grant  Cap 

A  single  applicant  may  apply  for  more 
than  one  implementation  grant,  but  HUD 
will  not  approve  grants  for  any  one 
applicant  that  total  more  than  5  percent 
of  the  total  amount  available  under  any 
one  NOFA  for  HOPE  3  implementation 
grants.  For  FY  1992,  the  maximum  total 
grant  amount  for  a  single  applicant  is 
$4.25  million. 

F.  Eligible  Applicants 

For  both  planning  and  implementation 
grants,  an  eligible  applicant  is  a  private 
nonprofit  organization;  a  cooperative 
association;  or  a  public  body  (including 
a  PHA,  an  IMA,  and  an  agency  or 
instrumentality  of  a  public  body)  in 
cooperation  with  a  private  nonprofit 
organization.  An  applicant  may  apply 
for  both  a  planning  and  implementation 
grant  in  response  to  any  one  NOFA,  but 
may  be  selected  to  receive  only  one 
form  of  grant  during  that  year.  (See 
sections  301(b)  and  401(c)(2).) 

G.  Certification  of  Consistency  with  the 
Comprehensive  Housing  Affordability 
Strategy 

Applications  for  HOPE  grants  must  be 
accompanied  by  a  certification  of 
consistency  with  an  approved 
Comprehensive  Housing  Affordability 
Strategy  (CHAD)  or  abbreviated  housing 
strategy  from  the  public  official 
responsible  for  submitting  the  CHAS,  or 
his  or  her  authorized  representative. 
State  and  local  government  applicants 
must  have  submitted  a  full  CHAS  or  an 
abbreviated  strategy,  and  must  provide 
a  certification  of  consistency  at  the  time 
of  application.  All  other  applicants 
(including  private  nonprofit 
organizations  and  public  housing 
agencies)  must  obtain  the  certification 
from  the  lowest  level  of  government 
having  either  a  full  CHAS  or  an 
abbreviated  strategy  covering  the 
jurisdiction  in  whidi  the  program 
(project)  is  to  be  located.  Where  the 
program  will  be  carried  out  in  njore  than 
one  unit  of  general  local  government 
with  a  CHAS.  a  certification  for  each 
shall  be  included.  Indian  Tribes  and 
Indian  Housing  Authorities  are  not 
subject  to  the  requirements  for 
preparation  of  a  CHAS  or  submission  of 
a  certification'of  consistency  with  the 
CHAS. 

For  an  application  for  a  HOPE  grant  to 
be  consistent  with  a  CHAS:  (1) 
Homeownership  for  low-income  families 
must  be  identified  as  a  priority  in  the 
narrative  and  (for  local  jurisdictions 


only)  Table  3  (Priorities  for  Assistance) 
of  Section  II  (Strategy)  of  the  CHAS;  (2) 
the  HOPE  program  for  which  funding  is 
sought  should  be  mentioned  (whether  by 
name  or  by  program  type)  in  the 
narrative  of  Section  III  (^^ual  Plan)  of 
the  CHAS  as  among  the  Federal 
resources  to  be  used  in  FY  1992;  and  (3) 
a  specific  dollar  amount  for  the  HOI^ 
program  applied  for  must  be  entered  in 
Column  A  of  Table  4/5A  (Anticipated 
Resources  and  Plan  for  Investment)  of 
Section  III.  (NOTE:  Since  Table  4/5A  for 
States  does  not  include  information  on 
applications  by  entities  other  than  the 
State  itself,  a  State  may  certify 
consistency  for  a  HOPE  application 
from  a  private  nonprofit  or  a  PHA  even 
if  there  is  no  dollar  amount  entered  in 
Column  A  of  the  State's  Table  4/5A). 

If  a  jurisdiction's  strategy  identifies 
low-income  homeownership  as  a 
priority  in  the  Section  II  narrative,  but 
does  not  mention  the  HOPE  program  in 
the  Section  III  narrative  or  include  a 
specific  dollar  amount  for  the  program 
in  Column  A  of  Table  4/5A,  the 
jurisdiction  may  amend  its  strategy  by 
correcting  its  SectionJII  narrative  and 
Table  4/5A  to  be  consistent  with  its 
strategy  without  doing  a  substantial 
amendment,  which  requires  citizen 
participation.  However,  if  there  is  no 
dollar  amount  entered  in  Column  A  of 
Table  4/5A  and  there  is  also  no  priority 
for  low-income  homeownership 
identified  in  the  Section  n  narrative,  a 
substantial  amendment,  requiring  citizen 
participation,  would  be  needed  to 
modify  the  CHAS  to  allow  the 
jurisdiction  to  provide  a  certification  of 
consistency. 

All  CHASs  or  abbreviated  strategies, 
revised  tables  and  narratives  for 
nonsubstantial  amendments,  or 
substantial  amendments,  as  well  as  the 
required  certifications  of  consistency, 
must  be  submitted  to  HUD  no  later  than 
at  the  time  the  application  for  HOPE 
funding  is  submitted. 

To  assist  applicants  in  meeting  the 
certification  requirement  where  a 
CHAS,  abbreviated  strategy,  or 
amendment  has  not  yet  been  approved, 
HUD  will  accept  applications  that  are 
accompanied  by  a  certification  that  the 
application  is  consistent  with  the 
housing  strategy  submitted  with,  or  as 
amended  by  a  submission  with,  the 
application,  and  that  the  applicant  will 
follow  the  strategy  so  submitted  or 
amended  when  it  is  approved  by  HUD. 

II.  Planning  Grant  Applicatknis 

A.  Application  Process 

Application  packages,  including 
instructions  on  preparing  applications, 
for  planning  grants  are  available  from 


the  appropriate  HUD  Field  Office  (see 
list  of  HUD  Field  Offices  at  the  end  of 
this  NOFA).  Additional  information 
regarding  the  submission  of  applications 
is  included  in  the  packages. 

Only  timely  applications  submitted  to 
the  correct  Field  Office  will  be 
considered  for  funding.  Applications 
(original  and  two  copies)  must  be 
physically  received  by  the  deadline  at 
the  local  HUD  Field  Office,  Attention: 
Director,  Community  Planning  and 
Development  Division,  it  is  not  sufficient 
for  an  application  to  bear  a  postmark 
within  the  deadline.  Applications  sent 
by  facsimile  will  not  be  accepted. 

B.  Application  Submission 
Requirements 

Complete  application  submission 

requirements  are  contained  in  the 
application  packages.  All  potential 
applicants  are  urged  to  contact  their 
HUD  Field  Office  for  information  and 
guidance  about  program  requirements 
and  preparation  of  the  application  and 
for  the  time  and  place  of  any  workshops 
and/or  training  sessions  to  be  held 
within  the  Field  Office's  jurisdiction. 

C.  Selection  Criteria/Ranking  Process 

Hie  selection  process  for  planning 
grants  under  the  HOPE  for 
Homeownership  of  Single  Family  Homes 
Program  consists  of  screening  and,  then, 
for  those  applications  meeting  all 
screening  requirements,  rating  and 
ranking  under  four  substantive  selection 
criteria. 

D.  Screening  Process/Corrections  to 
Deficient  Applications 

1.  HUD  shall  screen  each  application 
submitted  on  or  before  the  deadline  to 
determine  if  it  is  complete,  is  internally 
consistent,  and  contains  correct 
computations.  In  addition,  HUD  shall 
determine  whether  there  appears  to  be  a 
sufficient  number  of  suitable,  available 
properties  In  the  general  locations 
identified  in  the  application  for  the 
proposed  activities.  For  this  purpose,  at 
least  10  suitable  eligible  properties  must 
be  determined  to  be  available. 

2.  Where  HUD  determines  an 
application  is  deficient  in  one  or  more  of 
these  areas,  it  shall  notify  the  applicant 
in  writing  and  give  it  an  opportunity  to 
correct  the  deficiencies  in  its 
application.  However,  the  applicant  may 
not  substantially  revise  the  application, 
such  as  by  substituting  another 
applicant  or  changing  other  fundamental 
features  of  the  homeownership  program, 
because  that  would  not  be  fair  to  other 
applicants. 

3.  The  notification  shall  require  the 
applicant  to  submit  additional  or 
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corrected  material  so  that  it  is  received 
in  the  appropriate  HUD  Field  Office  no 
later  than  close-of-business  on  the  14th 
calendar  day  after  the  date  of  the 
written  notification  to  the  applicant 
giving  it  an  opportunity  to  modify  its 
application.  HUD  may  not  extend  this 
deadline  for  actual  receipt  of  the 
material  for  any  reason.  HUD  shall  not 
consider  further  any  applications  that 
are  not  complete,  are  internally 
inconsistent,  or  do  not  contain  correct 
computations  after  the  opportunity,  if 
any,  to  submit  additional  or  corrected 
material,  or  that  fail  to  comply  with 
other  program  requirements. 

E.  Selection  Criteria  I 

Rating  and  ranking  will  be  done  using 
the  following  four  substantive  selection 
criteria: 

1.  Capability  of  the  applicant — up  to 
40  points. 

2.  Local  support — up  to  20  points.  ° 

3.  Need  for  the  homeownership 
program — up  to  20  points. 

4.  Planning  approach — up  to  20  points. 
A  complete  description  of  the 

procedure  for  rating  applications, 
including  use  of  a  bonus  point  system 
for  planning  grant  applications  under 
certain  circumstances,  and  the  factors 
considered  under  each  selection 
criterion  may  be  found  in  section  315  of 
the  amended  Notice  of  Program 
Guidelines. 

F.  Ranking  and  Selection 

Field  Offices  will  rate  the 
appHcations,  except  for  the  "Need" 
factor.  Regional  Offices  will  review  for 
consistency  of  ratings  among  Field 
Offices  and  may  adjust  scores.  HUD 
Headquarters  will  assign  points  for  the 
"Need"  factor,  because  it  is  a  relative 
factor  across  applications.  HUD 
Headquarters  will  use  these  rating 
scores  to  rank  all  applications  together, 
after  adjusting  ratings  for  national 
consistency,  if  necessary.  HUD  shall 
examine  the  ranking  and.  where  it 
determines  that  applications  falling 
below  a  certain  point  total  are  not 
suitable  or  not  feasible  for 
homeownership.  it  may  establish  a 
minimum  number  of  points  for 
applications  to  qualify  to  be  selected  for 
funding.  A  complete  description  of  the 
procedure  for  selection,  including  the 
award  of  bonus  points  to  certain 
applications,  may  be  found  in  section 
315  of  the  amended  Notice  of  Program 
Guidelines. 

in.  Implementation  Grant  Applications 

A.  Application  Process 

Application  packages  for 
implementation  grants,  including 


instructions  for  preparing  applications, 
are  available  from  the  appropriate  HUD 
Field  Office  (see  the  list  of  HUD  Field 
Offices  at  the  end  of  this  NOFA). 
Additional  information  regarding  the 
submission  of  applications  is  included  in 
the  package. 

Only  timely  applications  received  in 
the  appropriate  Field  Office  will  be 
considered  for  funding.  Applications 
(original  and  two  copies)  must  be 
physically  received  by  tlie  deadline  at 
the  appropriate  HUD  Field  Office. 
Attention:  Director.  Community 
Planning  and  Development  Division.  It  is 
not  sufficient  for  an  application  to  bear 
a  postmark  within  the  deadline. 
Applications  sent  by  facsimile  will  not 
be  accepted. 

B.  Application  Submission 
Requirements 

Complete  application  submission 
requirements  are  contained  in  the 
application  package.  All  potential 
applicants  are  urged  to  contact  their 
HUD  Field  tDffice  for  information  and 
guidance  from  HUD  about  program 
requirements  and  preparation  of  an 
application  and  for  the  time  and  place  of 
any  workshops  and/or  training  sessions 
to  be  held  within  the  Field  Office's 
jurisdiction. 

C.  Selection  Process 

The  selection  process  for 
implementation  grants  under  the  HOPE 
3  Program  consists  of  a  screening,  a 
threshold  review,  and  then,  for  those 
applications  meeting  all  threshold 
requirements,  rating  and  ranking  under 
nine  substantive  selection  criteria. 
Rating  and  ranking  will  only  occiu-  if 
there  are  more  applications  that  pass 
threshold  than  funds  available  in  that 
Region.  Field  Offices  will  rate 
applications  on  selection  criteria  1-4. 6, 
7.  and  9  and  then  forward  their 
applications  to  their  respective  Regional 
Office.  Regional  Offices  will  review 
Field  Office  scores  for  consistency  and 
may  adjust  scores  and  will  rate  on 
criteria  5  and  8  (which  are  relative 
factors  across  the  Region). 

D.  Screening  Process /Corrections  to 
Deficient  Applications 

1.  HUD  shall  screen  each  application 
submitted  on  or  before  the  deadline  to 
determine  if  it  is  complete,  is  internally 
consistent,  and  contains  correct 
computations.  Where  HUD  determines 
an  application  is  deficient  in  one  or 
more  of  these  areas,  it  shall  notify  the 
applicant  in  writing  and  give  it  an 
opportunity  to  correct  the  deficiencies  in 
its  application.  However,  the  applicant 
may  not  substantially  revise  the 
application,  such  as  by  substituting 


another  neighborhood  or  applicant  or 
changing  other  fimdamental  features  of 
the  homeownership  program,  because 
that  would  be  unfair  to  other  applicants.  • 

2.  The  notification  shall  require  the 
applicant  to  submit  additional  or 
corrected  material  so  that  it  is  received 
in  the  appropriate  HUD  Field  Office  no 
later  than  close-of-business  on  the  14th 
calendar  day  after  the  date  of  the 
wrritten  notification  to  the  applicant 
giving  it  an  opportunity  to  modify  its 
application.  HUD  may  not  extend  this 
deadline  for  actual  receipt  of  the 
material  for  any  reason.  HUD  shall  not 
consider  further  any  applications  that 
are  not  complete,  are  internally 
inconsistent,  or  do  not  contain  correct 
computations  after  the  opportunity,  if 
any.  to  submit  additional  or  corrected 
material,  or  that  fail  to  comply  with 
other  program  requirements. 

E.  Threshold  Review 

HUD  shall  review  each  api)lication 
that  qualifies  for  additional 
consideration  because  it  passed  the 
screening  process  to  determine  if  it 
meets  certain  threshold  criteria.  These 
threshold  criteria  are  contained  in 
section  420  of  the  amended  Notice  of 
Program  Guidelines. 

F.  Selection  criteria 

All  applications  meeting  threshold 
requirements  will  be  selected  for 
funding  if  sufficient  funds  are  available 
within  the  Regional  allocafion.  If  there 
are  more  applications  that  pass 
threshold  review  than  funds  available  in 
that  Region,  all  applications  which  pass 
the  threshold  review  will  be  rated  and 
ranked,  using  the  following  nine 
substantive  selection  criteria: 

1.  Capability  of  the  applicant— up  to 
20  points. 

2.  Local  support — up  to  14  points. 

3.  Quality— up  to  10  points. 

4.  Relationship  to  the  Comprehensive 
Housing  Affordability  Strategy 
(CHAS)— up  to  5  points. 

5.  Efficiency— up  to  15  points. 

6.  Minority  Business  Enterprise/ 
Women-owned  Business  Enterprise — up 
to  5  points. 

7.  Inventory — up  to  11  points. 

8.  Need — up  to  15  points. 

9.  Fair  Housing  Choice — up  to  5 
points. 

A  complete  description  of  the  rating  of 
applications  and  of  the  factors 
considered  under  each  selection 
criterion  may  be  found  in  section  425  of 
the  amended  Notice  of  Program 
Guidelines. 
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G.  Ranking  and  Selection 

Regional  OfBces  will  rank  their 
applications,  and  make 
recommendations  for  selection,  based 
on  their,  sub-allocations,  to  HUD 
Headquarters,  whidi  will  make  the 
selections.  If  an  applicant  submits    - 
applications  for  both  planning  and 
implementation  grants,  the  Field  Office 
will  review  the  applicatirai  for  an 
implementation  grant  first  to  determine 
if  it  passes  all  screening  and  threshold 
requirements.  If  the  application  doe*,  it 
will  be  processed  (and  the  application 
for  a  planning  grant  will  not  be 
processed).  If  it  does  not  pass  all 
screening  and  threshold  requirements, 
the  applicant's  planning  grant 
application  will  be  processed  instead.  A 
conq>lete  description  of  the  iMDcedure 
for  selection  is  contained  in  the 
amended  Notice  of  Program  GnideUne  in 
section  425. 

IV.  Other  Matten 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environiient  has 
been  made  in  accordance  widi  HUD 
regulations  at  24  CFR  part  SO,  whidi 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  ia  avaUable  for  pd^ 
ia^ieGtioB  b^ween  7:30  ajn.  Uidi:90    - 
p.ni.-weekdays  in4heOffiee  oTtiieltales 
Docket.Clerk,  Office  <rf  te  Genend 
Counsel,  Departcoentof-Housing  and    ^ 
Urban  Develi^Hnent,  nan  10270;  461 
Seventh  Street.  SW..  Washhigton,  DC 
20410. 

B.  Federalism  Executive  Order 

The  General  Counsel  has  detennliied. 
at  the  Designated  Official  fbrUUD 
under  section  e(a)  of  Executive  Order 
12612,  Federalism,  that  the  provisi(»i8  in 
this  NOFA  are  dosely  based  on 
statutory  requirements  and  impose  no 
significant  additional  burdens  on  States 
or  other  public  bodies.  This  NOFA  does 
not  affect  the  relationship  between  the 
Federal  Government  and  the  States  uid 
other  public  bodies  or  die  distribution  of 
power  and  responsibilities  among 
various  levels  of  government  Therefore, 
the  policy  is  not  subject  to  review  under 
Executive  Order  12812. 

C.  Family  Executive  Order 

The  General  Counsd.  as  the 
Designated  Official  onder  Bxecotive 
Order  12606,  The  Family,  has  also 
determined  that  some  c^  the  polides  in 
this  NOFA  will  have  a  potential 
significant  impact  tnt  the  fomatton, 
maintenanoB.  and  general  wril-being  of 
the  family.  Adiievement  of 
bomeowaerrtipijy  low-income  families 


in  the  program  can  be  expected  to 
support  family  values,  by  helping 
families  achieve  security  and 
independence;  by  enabling  them  to  live 
in  decent,  safe  and  sanitary  housing: 
and  by  giving  them  die  skiUs  and  means 
to  live  independentiy  in  mainstream 
American  society.  Since  the  impact  on 
the  family  is  benefidal,  no  further 
review  is  necessary. 

p.  Section  102  of  the  HUD  Reform  AcA 

On  March  14, 19B1,  the  Department 
published  in  the  Federal  Ref^star  a  final 
rule  to  implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1908  (24 
CFR  part  12, 56  FR 11032).  Section  102 
contains  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  the  Department 

Since  HUD  makes  assistance  under 
this  program  available  on  a  competitive 
basis,  24  CFR  part  12  requires  HUD  to: 

—Ensure  that  documentation  and  other 
information  regarding  eadi 
appUcation  submitted  to  the 
Department  are  suffident  to  indicate 
die  basis  upon  wrhidi  assistance  was 
provided  or  denied.  Hin)  must  make 

-  this  material  available  for  public 
inapectioD  Cor  a  five-year  period.  ■ 
(S12.14  (b))  HUD  will  provide  further 
^dance  on  how  this  material  may  be 
aooessed  in  •  laternolice  pobMdied  in 
theFadmiSaglitar. 

•^hiblish^  notice  in  the  Fedanl 
Re^stec  at  least  quarterly  indicating 
ti»«edpient8  oftfie  assistance. 
(SmoCa)) 

E  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  DqMrtment  of 
Housing  and  Urban  Development 
Reform  Act  of  1988  was  published  May 
13. 1991  (56  FR  22088)  and  became 
effective  June  12. 1861.  That  regulation, 
codified  as  24  CFR  part  4,  applies  to  the 
funding  competition  annonnced  today. 
The  requirements  of  the  rule  continue  to 
apply  until  the  announcement  of 
selection  of  successfiil  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  24  CFR 
part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  emj^ee  (rf  HUD) 
concerping  funding  dedsioos,  or  from 
oUierwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  tbetr  inquires  to  the 
subject  areas  permitted  imder  24  CFR 
part  4. 


Applicants  who  have  questions 
should  contact  tiie  HUD  Office  of  Ethics 
(202)  708-3815;  TDD:  708-1112.  (These 
are  not  toll-free  numbers.) 

F.  Section  112  of  the  HUD  Reform  Act 

Section  112  of  the  HUD  Reform  Ad 
amended  the  Department  of  Housing 
and  Development  Act  by  adding  section 
13,  which  contains  two  provisions 
dealing  with  efforts  to  influence  HUD's 
dedsions  with  respect  to  financial 
assistance.  The  first  imposes  disdosnre 
requirements  on  those  who  are  typically 
involved  in  these  efforts— those  who 
pay  othov  to  influence  the  award  kA 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  prohibits  the 
payment  of  fees  to  those  who  paid  to 
influence  the  award  of  HUD  assistance, 
if  the  fees  are  tied  to  the  number  of 
housing  units  received  or  are  based  on 
the  amount  of  assistance  received,  or  if 
they  are  contingent  upon  the  receipt  of 
the  assistance. 

Section  13  was  implemented  by  final 
rule  (24  CFR  part  88)  published  in  the 
Federal  Register  on  May  17, 1901  (56  FR 
22912).  If  readers  are  involved  in  any 
efforts  to  influence  the  Department  in 
these  ways,  they  are  urged  to  read  die 
final  niie,  paiticulariy  the  examines 
contained  in  appendix  A  of  24  OH  part 
86. 

Any  questions  concerning  the  rule 
dionld  be  directed  to  Arnold }.  Haiman, 
Director,  Office  of  Ediics,  room  2158, 
Department  of  Housing  and  Urban 
Devakifnent.  451  Sevendi  Street.  6W., 
Waehington,  DC  24410.  Telephone:  (202) 
706-3815:  TDD:  (202)  708-1112.  (These 
are  not  toll-free  numbers.)  Forms 
necessary  for  oouqiliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

G.  PrMbition  Againtt  Lobbying 

Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disdosure 
requirements  and  prohibitions  of  section 
319  of  4he  Department  of  Interior  and 
Related  Agencies  Appropriations  Act 
for  Hscal  Year  1990  (31  U.S.C  1352) 
(The  "Byrd  Amendment^  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  redpi«)ts 
of  federal  contracts,  grants,  or  loans 
from  using  appraptiated  fnnds  for 
lobbying  the  Executive  or  Lqi^slative 
branches  of  the  federal  government  in 
connection  with  a  specific  contract 
grant  or  loan.  The  prohibition  also 
covMS  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  onlesa 
the  redpient  has  made  an  acceptable    . 
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certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection  with 
the  assistance. 

HUD  Field  Offices 

Alabama 

Jasper  H.  Boatright  Beacon  Ridge  Tower,  600 

Beacon  Pkwy.  West.  Suite  300, 

Birmingham.  AL  35209-3144;  (205)  290-7645, 

(TDD)  (205)  731-1817. 


Alaska 

CoUeen  Craig.  Fed.  BIdg.,  222  W.  8th  Ave.. 
#84,  Anchorage,  AK  995W-7S37;  (907)  271- 
3668. 


Arizona 

Diane  Domzalski.  400  N.  5th  St.  Siuite  1800, 2 

Arizona  Center,  Phoenix.  AZ  85004;  (602) 

379-4754,  (TDD)  (602)  37»-4461^ 

Arkansas 

Billy  M.  Parsley.  Lafayette  Bldg.,  523 
Louisiana,  Suite  200,  Little  Rock,  AR  72201- 
3707;  (501)  324-6375,  (TDD)  (501)  324-6405. 

California  (Southern) 

Herbert  L  Roberts,  1615  W.  Olympic  Blvd., 

Los  Angeles,  CA  90015-3801:  (213)  251- 

7235,  (TOD)  (213)  251-7038. 

(Northern) 

Gordon  H.  McKay,  450  Golden  Gate  Ave., 
P.O.  Box  36003.  San  Francisco,  CA  94102- 
3448;  (415)  556-5576,  (TOD)  (415)  556-8357. 

Colorado 

Barbara  Richards,  Exec.  Tower  Bldg.,  1405 
Curtis  Street,  Denver,  CO  80202-2349;  (303) 
844-3811. 

Connecticut 

Daniel  Kolesar,  330  Main  Street  Hartford.  CT 
06106-1860:  (203)  240-4508,  (TDD)  (203) 
240-4522.  j 

Delaware  ' 

John  Kane.  Uberty  Sq.  Bldg..  105  S.  7th  St.. 
Philadelphia,  PA  19106-3392:  (215)  597- 
2665,  (TOD)  (215)  597-5564. 

District  of  Columbia  (including  Northern 
Virginia  and  Montgomery  and  Prince 
Qeorge's  Counties,  Maryland) 

lames  H.  McDaniel,  820  First  St,  NE. 
Washington.  DC  20002;  (202)  275-0094, 
(TOD)  (202)  275-0967. 


Florida 

James  N.  Nichol,  325  W.  Adams  St. 
Jacksonville,  FL  32202-4303;  (904)  791-3587. 
(TOD)  (904)  791-1241. 

Georgia  \ 

Charles  N.  Straub,  Russell  Fed  Bldg.,  Room 
68&  75  Spring  St,  SW.  Atlanta,  GA  30303- 
3388:  (404)  331-5139,  (TDD)  (404)  730-2864. 

Hawaii 

Patti  A.  Nicholas,  Acting.  7  Waterfront  Plaza. 
Suite  50a  500  Ala  Moana  Blvd.  Honolulu. 
HI  96613-4918;  (806)  541-1327.  (TOD)  (806) 
551-1356. 


Idaho 

John  G.  Bcnham.  520  SW  6th  Ave.,  Portland 
OR  97204-1596  (503)  326-7018. 

Illinois 

Richard  Wilson,  Ralph  Metcalfe  Federal 

Building,  77  West  Jackson  Blvd.,  Chicago. 

IL  60604-3507;  (312)  353-1696. 

Indiana 

Robert  F.  Poffenberger,  151 N.  Delaware  St.. 
Indianapolis,  IN  46204-2526;  (317)  226-5169. 

Iowa 

Gregory  A.  Bevirt,  Braiker/Brandeis  Bldg.. 
210  S.  16th  St,  Omaha,  NE  68102-1622: 
(402)  221-3703,  (TDD)  (402)  221-3703. 

Kansas 

Miguel  Madrigal,  Gateway  Towers  2, 400 

State  Ave.,  Kansas  City.  KS  66101-2406; 

(913)  236-2184,  (TOD)  (913)  236-3972. 

Kentucky 

Ben  Cook.  P.O.  Box  1044. 601 W.  Broadway. 
Louisville.  KY  40201-1044;  C502)  582-5394. 
(TDD)  (502)  582-5139. 

Louisiana 

Greg  Hamilton,  P.O.  Box  70288, 1661  Canal 
St,  New  Orleans,  LA  70112-2887;  (504)  589- 
7212. 

Maine 

David  Lafond  Norris  Cotton  Fed.  Bldg.,  275 
Chestnut  St.,  Manchester,  NH  03101-2487; 
(603)  666-7640,  (TOD)  (603)  666-7518. 

Maryland  (except  Montgomery  and  Prince 
George's  Counties) 

Harold  Young,  Equitable  Bldg.,  3rd  Floor,  10 
N.  Calvert  St.,  Baltimore,  MD  21202-1865; 
(301)  962-2417.  (TOD)  (301)  962-0106. 

Massachusetts 

Frank  Del  Vecchio,  Thomas  P.  O'Neill  Jr.. 
Fed.  Bldg..  10  Causeway  St.  Boston,  MA 
02222-1092;  (617)  565-5342.  (TOD)  (617} 
565-5453. 

Michigan 

Richard  Paul,  Patrick  McNamara  Bldg.,  477 
Michigan  Ave..  Detroit  MI  48226-2592: 
(313)  226-4343. 

Minnesota 

Shawn  Huckleby.  220  2nd  St  South, 
Minneapolis,  MN  55401-2195;  (612)  370- 
3019. 

Mississippi 

Jeanie  E.  Smith.  Dr.  A.H.  McCoy  Fed  Bldg^ 
100  W.  Capitol  St,  Room  9ia  Jackson.  MS 
39289-1006;  (601)  965-4765.  (TDD)  (601) 
965-4171. 

Missouri 
(Eastern) 

David  H.  Long.  1222  Spruce  St.  St  Louis*  MO 
63103-2836:  (314)  539-«524.  (TOD)  (314) 
539-6331. 

(Western) 

Miguel  Madrigal  Gateway  Towers  2. 400 
SUte  Ave..  Kansas  Qty,  KS  66101-2406; 
(913)  236-2184,  (TOD)  (913)  238-3072. 


Montana 

Barbara  Richards,  Exec.  Tower  Bldg..  l405 

CurHS  St,  Denver,  CO  80202-2349;  (303) 

844-3811. 

Nebraska 

Gregory  A.  Bevirt  Braiker/Brandeis  Bldg., 
210  S.  16th  St,  Omaha,  NE  68102-1622: 
(402)  221-3703,  (TOD)  (402)  221-3703. 

Nevada 

(Las  Vegas,  Clark  Cnty.)  Diane  Domzalski. 
400  N.  5th  St.,  Suite  1600, 2  Arizona  Center, 
Phoenix.  AZ  85004;  (602)  379-4754,  (TOD)  - 

(602)  379-4461. 

(Remainder  of  state) 

Gordon  H.  McKay,  450  Golden  Gate  Ave., 
P.O.  Box  36003,  San  Francisco,  CA  94102- 
3448;  (415)  556-5578,  (TOD)  (415)  556-8357. 

New  Hampshire 

David  Lafond,  Norris  Cotton  Fed.  Bldg.,  275 
Chestnut  St,  Manchester,  NH  03101-2487; 

(603)  666-7640,  (TOD)  (603)  e66-75ia 

Newjersey 

Frank  Sagarese,  Military  Paric  Bldg.,  60  Park 

PI,  Newark,  NJ  07102-5504;  (201)  «n-m^ 

(TDD)  (201)  877-6649.  * 

New  Mexico 

R.D.  Smith.  1600  Throckmortoa  P.O.  Box 
2905.  Fort  Worth.  TX  7611»-2905;  (817)  885- 
5483.  (TOD)  (817)  728-5447. 

New  York 

(Upstate) 

Michael  F.  MerriU.  Lafayette  Ct.  465  Main  St. 

Buffalo.  NY  14203-1780;  (716)  846-6768, 

(TDD)  (716)  846-5787. 

(Downstate) 

Joan  Dabelko,  26  Federal  Plaza,  New  York, 
NY  10278-0068;  (212)  264-2885,  (TDD)  (212) 
264-0927. 

North  Carolina 

Charles  T.  Ferebee,  415  N.  Edgeworth  St. 
Greensboro.  NC  27401-2107;  (919)  333-6711. 
(TOD)  (919)  333-S5ia 

North  Dakota 

Barbara  Richards,  Exec  Tower  Bldg.,  1405 
Curtis  St,  Denver,  CO  80202-2349;  (303) 
844-3811. 

Ohio 

Jack  E.  Riordan,  200  N.  High  St,  Columbus, 
OH  4321&-24g9;  (614)  409-6743. 

Oklahoma 

Katie  Worsham,  Murrah  Fed  Bldg.,  200  NW 
Sth  St,  Oklahoma  City,  OK  73102-3202; 
(405)  231.^973,  (TOD)  (405)  231-4181. 

Oregon 

John  G.  Bonham.  520  SW  6th  Ave.,  Portland 
OR  97204-1596;  (503)  328-701& 

Pennsylvania 

(Western) 

ftuce  Crawford  Old  Post  Office  and 
Courthouse  Bldg.,  700  Grant  St,  Pittsburgh. 
PA  15219-1906;  (412)  844-5493.  fTDD)  (412) 
044-5747. 
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(Eastern) 

John  Kane.  Liberty  Sq.  Bldg.,  105  S.  7th  St., 
Philadelphia,  PA  1910&-3392;  (215)  597- 
2665.  (TDD)  (215)  597-5564. 

Puerto  Rico 

Cannen  R.  Cabrera,  159  Carlos  Chardon  Ave., 
San  }uan,  PR  00918-1804;  (809)  7efr-5576. 

Rftode  Island 

Frank  Del  Vecchio,  Thomas  P.  O'Neill',  Jr., 
Fed.  Bldg..  10  Causeway  St.,  Boston,  MA 
02222-1092:  (617)  565-5342,  (TDD)  (617) 
565-5453. 

South  Carolina 

Louis  E.  Bradley,  Acting,  Strom  Thurmond 
Fed.  Bldg.,  1835-45  Assembly  St.,  Columbia, 
SC  29201-2480;  (803)  765-5564. 

South  Dakota 

Barbara  Richards,  Exec.  Tower  Bldg.,  1405 
Curtu  St.,  Denver,  CO  80202-2349;  (303) 
844-S811. 

Tennessee 

Virginia  Peck.  710  Locust  St.,  Knoxville,  TN 
37902-2526:  (615)  549-9426,  (IDD)  (615) 
54&-9372. 


Texas 

(Northern) 

R.D.  Smith,  1600  Throckmorton,  P.O  A>x  2905, 
Fort  Worth,  TX  76113-2905;  (817)  885-5483, 
(TDD)  (817)  728-5447. 

(Southern) 

Robert  W.  Hicks,  Washington  Sq.,  800 
Dolorosa,  San  Antonio,  TX  78207-4563; 
(512)  229-6820,  (TDD)  (512)  229-6885. 

Utah 

Barbara  Richards,  Exec.  Tower  Bldg.,  1405 
Curtis  St.,  Denver,  CO  80202-2349;  (303) 
844-3811. 

Vermont 

David  Lafond,  Norris  Cotton  Fed.  Bldg.,  275 
Chestnut  St..  Manchester,  NH  03101-2487; 
(603)  6e&-7640,  (TDD)  (603)  66&-7518. 

Virginia  (except  Northern  Virginia) 

Joseph  Aversano,  Fed.  Bldg.,  400  N.  8th  St., 
P.O.  Box  10170,  Richmond.  VA  23240^9998; 
(804)  771-2624,  (TDD)  (804)  771-2820. 


Washington 

John  Peters,  Arcade  Plaza  Bldg.,  1321  2nd 
Ave.,  Seattle,  WA  98101-2054;  (206)  442- 
0374. 

West  Virginia 

Bruce  Crawford,  Old  Post  Office  and 
Courthouse  Bldg.,  700  Grant  St.,  Pittsburg, 
PA  15219-1906;  (412)  644-«4S3,  (TDD)  (412) 
644-6747. 

Wisconsin 

Lana ).  Vacha,  Henry  Reuss  Fed.  Plaza,  310 
W.  Wisconsin  Ave.,  Suite  1380,  Milwaukee, 
WI 53203-2289;  (414)  297-3113. 

Wyoming 

Barbara  Richards,  Exec.  Tower  Bldg.,  1405 
Curtis  St,  Denver,  CO  80202-2349:  (303) 
844-3811. 

Dated  December  20. 1991. 
Jack  Kemp, 
Secretary. 

(FR  Doc.  92-589  Filed  1-13-92;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFOANOJM.116H] 

Fund  for  the  Improvement  of 
Postsecondary  Education— Special 
Focus  Competition  (Invitational 
Priority:  College-School  Partnerstilps 
To  Improve  Learning  of  Esaential 
Academic  SulHect,  Kindergarten 
ttirougt)  CoHege)  I 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  1992. 

Purpose  of  Program:  To  provide  grants 
to  improve  postsecondary  education  and 
educational  opportunities. 

Eligible  Applicants:  Institutions  of 
postsecondary  education,  combinations 
of  institutions  of  postsecondary 
education,  and  other  public  and  private 
educational  institutions  and  agencies. 

Deadline  for  Transmittal  of 
Applications:  March  18, 1992. 

Deadline  for  Intergovernmental 
Review  May  18. 1992. 

Applications  Available:  January  15. 
1992. 

Available  Funds:  $300,000. 

Estimated  Range  of  A  wards:  $50,000— 

$i5o.ooa 

Estimated  Average  Size  of  Awards: 
$100,000. 

Estimated  Number  of  Awards:  3-6. 

Budget  Period:  12  months. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  82,  85,  and 
86.  with  the  exceptions  noted  in  34  CFR 
630.4(b):  and  (b)  The  Regulations  for  this 
program  in  34  CFR  Part  630. 

Priorities 

Absolute  Priority 

Under  34  CFR  75.105(c)(3)  and  34  CFR 
630.21(c),  and  34  CFR  630.12(b)(5).  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  psionty 

Projects  addressing  a  particular 
problem  area  or  improvement  approach 
in  postsecondary  education. 

Invitational  Priority  \ 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  the  following  invitational 
priority.  However  under  34  CFR 
75.105(c)(1)  an  application  that  meets 
this  invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications: 

Projects  for  the  improvement  of 
teaching  and  sequencing  of  curricula 


across  grade  levels  of  disciplines 
identified  in  AMERICA  2000  and  the 
National  Education  Goals,  including 
English,  history  foreipi  languages, 
geography,  mathematics,  and  natural 
science.  Such  programs  will  (1)  design 
courses  that  build  upon  prior  learning, 
avoid  repetition  and  arbitrary 
discontinuities;  (2)  encourage  a  content- 
based  pedagogy;  (3)  develop  helpful 
textbooks  and  auxiliary  materials:  and 
(4)  prepare  school  and  college  teachers, 
both  preservice  and  inservice,  to  work 
with  better-articulated  curricula. 

Selection  CrReria 

In  evaluating  applications  for  grants 
imder  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  from  those  listed  in  34 
CFR  630.32: 

(a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significance  in 
improving  learning  in  essential 
academic  subjects  by  determining  the 
extent  to  which  it  would — 

(1)  Address  an  important  problem  or 
need; 

(2)  Represent  an  improvement  upon, 
or  important  departure  from,  existing 
practice; 

(3)  Involve  learner-centered 
improvements; 

(4)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
useful  in  a  variety  of  ways  and  in  a 
variety  of  settings;  and 

(5)  Increase  the  cost-effectiveness  of 
services. 

(b)  Feasibility  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
be  determining  the  extent  to  which — 

(1)  The  proposed  project  represents  an 
•appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
carrying  out  the  proposed  project  as 
evidenced  by.  for  example-^ 

(i)  The  applicant's  understanding  of 
the  problem  or  need; 

(ii)  The  quality  of  the  project  design, 
including  objectives,  approaches,  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies; 

(iv)  The  qualifications  of  key 
personnel  who  would  conduct  the 
project;  and 

(v)  the  apphcant's  relevant  prior 
experience; 

(3)  The  applicant  and  any  other 
participating  organizations  are 
committed  to  the  success  of  the 
proposed  project,  as  evidenced  by,  for 
example — 


(i)  Contribution  of  resources  by  the 
applicant  and  by  participating 
organizations; 

(ii)  Their  prior  work  in  the  area;  and 

jiii)  The  potential  for  continuation  of 
the  proposed  project  beyond  the  period 
of  funding  (unless  the  project  would  be 
self-terminating);  and 

(4)  The  proposed  project  demonstrates 
potential  for  dissemination  to  or 
adaptation  by  other  organizations,  and 
shows  evidence  of  interest  by  potential 
users. 

(c)  Appropriateness  of  funding 
projects.  The  Secretary  reviews  each 
application  to  determine  whether 
support  of  the  proposed  project  by  the 
Secretary  is  appropriate  in  terms  of 
availability  of  other  funding  sources  for 
the  proposed  activities. 

The  Secretary  gives  equal  weight  to 
each  of  Uie  applicable  selection  criteria 
on  significance,  feasibility,  and 
appropriateness.  Within  each  of  these 
criteria,  the  Secretary  ^ves  equal  weight 
to  each  of  the  subcriteria.  In  applying 
the  criteria,  the  Secretary  first  analyzes  - 
an  application  in  terms  of  each 
individual  criterion.  The  Secretary  then 
bases  the  final  judgment  of  an 
application  on  an  overall  assessment  of 
die  degree  to  which  the  applicant 
addresses  all  selection  criteria. 

Supplmnentary  Infonnation 

By  supporting  improvements  in 
curriculum  in  the  five  core  subjects. 
these  priorities  complement  AMERICA 
2000.  the  President's  strategy  for  moving 
the  nation  toward  achievement  of  the 
National  Education  Goals.  This 
competition  results  from  the  legally 
mandated  collaboration  between  the 
Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE)  and 
the  Fund  for  the  Improvement  and 
Reform  of  Schools  and  Teachers 
(FniSTl.  two  distinct  programs  within 
the  U.S.  Department  of  Education.  While 
both  are  dedicated  to  educational 
reform.  FIPSE  focuses  on  postsecondary 
education,  and  FIRST  on  elementary 
and  secondary  education.  The  issues 
being  addressed  in  this  competition 
necessitate  cooperation  across  these 
educational  levels. 

Applications  that  are  directed  from  or 
that  focus  primarily  on  the 
postsecondary  role  in  the  schools  should 
be  submitted  to  FIPSE.  Those  that  are 
directed  from  or  that  focus  primarily  on 
the  elementary  or  secondary  levels 
should  be  submitted  to  FIRST  (which  is 
proposing  a  competition  that  shares 
many  feat\ires  in  common  with  this 
initiative  of  FIPSE],  mindful  of  HRSTs 
Absolute  Priority  to  create  linkages  with 
hi^er  education.  Applications  that 
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incorporate  significant  elements  of  an 
inclusive  K-ie  approach  could  well  be 
submitted  to  both.  Throughout  the 
development  of  the  application, 
applicants  are  encouraged  to  focus  on 
the  substantive  elements  common  to 
both  FIPSE  and  FIRST  as  described  in 
the  competitions  priorities  and 
application  materials. 

This  program  will  provide  support  to 
projects  in  the  form  of  2 —  and  3-year 
grants.  Approximately  3-6  awards  will 
be  made  by  FIPSE  at  an  average  of 
$100,000  per  year.  In  addition, 
approximately  5-8  grants  will  be  made 


by  FIRST  under  its  competition  at  an 
average  of  $100,000  per  year  These  are 
estimates  and  do  not  bind  the 
Department  of  Education  to  a  specific 
number  of  grants  or  to  the  amount  of 
any  grant. 

For  Applications  or  Information  Contact 

Sherrin  Marshall.  FIPSE.  U.S. 
Department  of  Education,  room  3100. 
ROB-3, 7th  and  D  Sts..  SW.. 
Washington.  DC.  20202-5175.  For 
applications  and  information  on  the 
FIRST  competition  contact:  Carl  Jensen, 
FIRST.  U.S.  Department  of  Education. 
555  New  Jersey  Ave..  NW..  room  522. 


Washington.  DC.  20208-5524.  Deaf  and  . 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Program  Authority- 

20  use  113&-1135a-3. 

Dated:  |anuary  2, 1992. 
Carolynn  Reid-Wallace. 
Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  92-873  Filed  1-13-92:  8:45  am] 
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DEPARTMENT  OF  EDUCATH 
[CFDANaS4.211C] 


^ 


Fund  for  ttw  Improvement  and  Reform 
of  Schools  and  Teactting:  Schools  and 
Teachers  Program 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  1992. 

Purpose  of  Program:  To  support 
Schools  and  Teachers  projects  that 
improve  educational  opportunities  for 
and  the  performance  of,  elementary  and 
secondary  school  students  and  teachers. 

Eligible  Applicants:  State  educational- 
agencies,  local  educational  agencies, 
institutions  of  higher  education, 
nonprofit  organizations,  individual  ^ 
public  or  private  schools,  consortia  of 
individual  schools,  and  consortia  of 
these  schools  and  institutions. 

Deadline  for  Transmittal  of 
AppUcn'.icns:  3/18/92. 

DeaCiine  for  Intergovernmental 
Revie.v  Bji&idZ. 

Applications  Available:  1/24/92. 

Available  Funds:  $700,000  (est.). 

Estimated  Range  of  Awards:  $50,000- 
$150,000. 

Estimated  Average  Size  of  Awards: 
$100,000. 

Estimated  Number  of  Awards:  7. 

Note:  The  Department  is  not  bound  by 
these  estimates. 

Budget  Period:  12  months. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79.  80.  81,  82,  85. 
and  88;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  757. 

Priorities 

Absolute  Priority 

Under  34  CFR  75.105(c)(3).  34  CFR 
757.4(g).  and  34  CFR  757.5(a).  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  appUcations  that  meet 
this  absolute  priority: 

Projects  that  establish  closer  ties 
between  local  schools  and  an  institution 
of  higher  education  to  increase  j 
educational  achievement.         I 

Competitive  Preference  Priorities 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary,  under  34 
CFR  75.105(c){2){i)  and  34  CFR  757.5(b). 
:  gives  preference  to  applications  that 
meet  one  or  more  of  the  following 
competitive  preference  priorities.  Under 
34  CFR  757.^d).  the  Secretary  awards 
up  to  25  points  to  an  application  that 
meets  one  or  more  of  the  competitive 
preference  priorities  in  a  particularly 
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efl'ective  way.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  this 
program. 

Competitive  Preference  Priority  1 

Projects  that  benefit  students  or 
schools  with  below-average  academic 
performance. 

Competitive  Preference  Priority  2 

Projects  that  lead  to  increased  access 
of  all  students  to  a  high  quality 
education. 

Competitive  Preference  Priority  3 

Projects  that  develop  or  implement  a 
system  for  providing  incentives  to 
schools,  administrators,  teachers, 
students  or  others  to  make  measurable 
progress  toward  specific  goals  of 
improved  educational  performance. 

In  vitational  Priorities 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  one  or  more  of  tiie  following 
invitational  priorities.  However,  under 
34  CFR  75.105(c)(1).  an  application  that 
meets  an  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

Invitational  Priority  1 

Projects  that  improve  the  sequencing 
and  articulation  of  curricula  across  all 
educational  levels,  from  the  early  grades 
through  college,  of  disciplines  identified 
in  AMERICA  2000  and  the  National 
Education  Goals,  including:  English, 
foreign  languages,  history,  geography, 
mathematics,  and  sciences. 

Invitational  Priority  2 

Projects  that  design  courses  that  build 
upon  prior  learning  and  avoid  repetition 
and  gaps  in  terminology  and 
perspective. 

Invitational  Priority  3 

Projects  that  encourage  the  use  of  a 
content-based  pedagogy. 

Invitational  Priority  4 

Projects  that  develop  textbooks  and 
auxiliary  materials  that  assist  in  the 
sequencing  and  articulation  of  curricula 
across  the  elementary,  secondary,  and 
postsecondary  levels. 

Invitational  Priority  5 

Projects  that  prepare  school  teachers, 
both  through  preservice  and  inservice 
training,  to  work  with  articulated 
curricula. 

Invitational  Priority  6 

Projects  that  demonstrate  the  value  of 
collaboration  among  educators  at  the 


elementary,  secondary,  and 
postsecondary  levels. 

Invitational  Priority  7 

Projects  that  show  the  commitment  to 
the  project  of  the  applicant  and  other 
participating  organizations  as  evidenced 
by  (1)  Contribution  of  resources  by  the 
applicant  and  any  other  participating 
organization;  (2)  prior  work  in  the  areas 
of  concern  of  the  project;  and  (3) 
potential  for  continuation  of  the  project 
beyond  the  period  of  support. 

Supplementary  Information 

In  addition  to  this  competition,  the 
Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSF)  is 
conducting  a  separate  competition  that 
addresses  issues  similar  to  those 
described  in  this  annoimcement. 
Together  these  competitions  support 
AMERICA  2000,  the  President's  strategy 
for  moving  the  Nation  toward  the 
National  Education  Goals  by  seeking  to 
enhance  student  achievement  and 
school  and  teacher  performance  across 
all  grade  levels.  The  Fund  for  the 
Improvement  and  Reform  of  Schools 
and  Teaching  (FIRST)  and  FIPSE  are 
two  distinct  programs  within  the 
Department  of  Education.  While  both 
FIRST  and  FIPSE  are  dedicated  to 
educational  reform,  FIRST  focuses  on 
elementary  and  secondary  education, 
and  FIPSE  an  postsecondary  education. 
Therefore,  the  FIRST  and  FIPSE 
competitions  establish  different 
priorities  and  objectives.  However,  the 
primary  focus  of  both  competitions  is 
the  need  for  linkages  and  cooperation 
across  the  elementary,  secondary,  and 
postsecondary  educational  levels. 

Potential  applicants  should  review 
both  the  FIRST  and  the  FIPSE  materials. 
A  review  of  the  materials  for  both 
competitions  will  provide  important 
information  for  an  applicant  to 
determine  which  competition  is  more 
appropriate  to  its  situation.  Applications 
focused  primarily  on  the  elementary  and 
secondary  levels  should  be  submitted  to 
FIRST,  and.appUcations  focused 
primarily  on  postsecondary  levels 
should  be  submitted  to  FIPSE. 
Applications  that  incorporate  significant 
elements  of  an  inclusive  K-12  and 
postsecondary  approach  could  be 
submitted  to  both  programs. 

Applicants  are  encouraged  to  focus  on 
the  substantive  elements  common  to  the 
FIRST  and  FIPSE  competitions  as 
described  in  the  competitions  priorities 
and  application  materials.  (For  more 
information  about  the  FIPSE 
competition,  refer  to  its  aimouncement 
in  this  issue  of  the  Federal  Register.) 
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As  additional  background,  it  is 
important  to  note  that  a  joint  FIRST/ 
FIPSE  conference  on  issues  of  K-12  and 
postsecondary  collaboration  was  held 
on  September  17-18, 1990.  It  was  • 
attended  by  representatives  from 
colleges,  sdiools,  and  educational 
associations.  Papers  in  four  subject 
areas  (biology,  English,  foreign  language, 
and  history)  provided  die  underlying 
structure,  and  addressed  curriciilar, 
pedagogical,  and  textbook  issues  in 
each  subject.  Highlights  of  relevant 
findings  from  that  conference  include 
the  following: 

(a)  Low  achievement  in  central 
academic  subjects  at  both  the  school 
and  postsecondary  levels  can  be 
attributed,  in  part  to  inadequacies  in 
curricular  sequencing  and  articulation — 
across  elementary  and  secondary  grade 
levels  and  between  secondary  schools 
and  postsecondary  initiatives. 

(b)  The  experience  of  learning  must  be 
a  coherent  one  in  order  to  make  a 
permanent  impression  on  a  student. 
Knowledge  that  comes  in  bits  and  pieces 
falls  inevitably  through  the  net  of 
memory,  and  is  lost. 

(c)  The  gaps,  arbitary  sequencing, 
constant  shifts  in  terminology  and 
perspective,  and  repetitions  as  students 
move  from  one  grade  level  to  another 
have  a  negative  effect  upon 
achievement. 

(d)  Discontinuity  between  the  various 
grade  levels  can  be  ameliorated  through 
increased  attention  to  the  problem. 

(e)  An  immediate  and  important 
purpose  of  school  is  to  learn  what  is 
being  taught — the  content  of  the 
curriculum.  Hence,  reforms  in  teaching, 


in  materials  and  delivery,  indeed  in  any 
aspect  of  schools — from  budgets  to 
schedules — all  presuppose  clear 
curricular  goals  and  guidelines. 

(f)  There  is  an  immediate  need  to 
prepare  K-12  and  college  teachers,  both 
through  preservice  and  inservice 
training,  to  work  with  improved  and 
articulated  curricula,  not  least  by 
ensuring  that  the  teachers  themselves 
have  profited  form  coherent  curricula  in 
their  own  education,  kindergarten 
through  college. 

(g)  Improved  curricula  calls  for 
collaboration.  Effective  collaboration 
aims  at  attainable  goals,  requires  the 
most  effective  use  of  resources  (i.e.,  time 
and  money),  builds  trust  across  levels 
and  organizations,  requires  an  equal 
partnership,  lasts  for  a  sustained  period 
of  time,  provides  professional  rewards, 
and  instigates  and  nurtures  far-reaching 
and  broadly-conceived  reforms. 

This  grant  competition  responds  to  the 
work  and  findings  of  the  joint 
conference  and  to  directions 
recommended  for  the  FIRST  and  FIPSE 
programs  by  their  respective  Boards. 

In  addition,  the  Secretary  is  interested 
in  projects  that  have  the  potential  to  be 
disseminated  by  the  National  Diffusion 
Network  (NDN).  The  NDN  is  a 
dissemination  system  through  which 
proven  exemplary  education  programs 
and  processes  are  made  available  to 
interested  school  systems  or  other 
educational  institutions  around  the 
country.  In  order  to  become  eligible  for 
dissemination  by  NDN,  a  project  must 
be  proven  to  be  effective.  Evidence  of 
project  effectiveness  must  be  collected 
and  presented  to  the  Department's 


Program  Effectiveness  Panel  (PEP). 
Projects  that  are  judged  effective  by  PEP 
become  eligible  to  compete  for 
dissemination  funds  from  the  NDN. 
Therefore,  the  Secretary  encourages 
applicants  who  are  interested  in  having 
their  projects  disseminated  by  the  NDN 
to  include  an  evaluation  plan  that  will 
assess  effectiveness  and  impact  of 
project  activities  with  emphasis  upon 
changes  in  school  practices  and  student 
performance. 

For  AppUcationt  or  Infonnatioo  Contact 

Carl  Jensen,  U.S.  Department  of 
Education,  Fund  for  the  Improvement 
and  Reform  of  Schools  and  Teaching, 
555  New  Jersey  Avenue,  NW.,  room  522, 
Washington  DC  20206-5524.  Telephone: 
(202)  219-1496.  For  applications  and 
information  on  the  FIPSE  competition 
contact:  Sherrin  Marshall,  FIPSE,  U.S. 
Department  of  Education,  room  3100, 
ROB-3.  7th  and  D  Streets,  SW.. 
Washington,  DC  20202-5175.  Telephone: 
(202)  706-5750.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-677-6339  (in  the  Washington  DC  202 
area  code,  telephone  706-9300)  between 
8  a  jn.  and  7  p.m.,  Eastern  time. 

Prograin  Authority 

20  U.S.C.  4811-4812. 

Dated:  January  8, 1992. 
Diane  Ravitch, 

Assistant  Secretary  for  Educational  Research 
and  Improvement  and  Counselor  to  the 
Secretary. 

[FR  Doc.  92-875  Filed  1-13-42: 8:45  am] 
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LIST  OF  PUBUC  LAWS 

Note:  The  List  of  PuMc  Laws 
for  the  first  session  of  the 
102d  Congress  hat  been 
completed  and  will  be 
resumed  when  bHIs  are 
enacted  into  public  law  during 
the  second  session  of  the 
102d  Congress,  wtiich 
convenes  on  January  3, 1992. 
A  cumulative  list  of  nibic 
Laws  for  the  first  session  was 
published  in  Part  II  of  ihe 
Federal  Register  on  January 
2,  1992. 
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The  United  States 
Government  Manual 
1991/92    .1 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  le^lative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particxilarly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  In  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C. 
which  lists  the  agencies  and  functions  of  the 
Inderal  Government  abolished,  transferred,  or 
chaitged  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$23.00  per  copy 
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copy.  S/N  069-000-00041-0. 


The  total  cost  of  my  order  is  $ International  customers  piease  add  25%.  Prices  include  regular  domestic 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Aftected),  the 
Federal  Register  Irtdex,  or  both. 

LSA*Listo(CFRSM:tiomAffeetwl 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  ttw  Code  of 
Federal  Regulalions  to  amendirtory 
actions  put>lished  in  ttw  Federal  Register. 
The  LSA  is  issued  nwntMy  in  cumulalive  form. 
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such  as  revised,  removed,  or  corrected. 
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Federal  Register  Index 

The  index,  covering  the  corrtents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sutsiects  are  carried 
as  cross^eferences. 
$19.00  per  year. 
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Federal  Register  page  numbers  wrth  the  dale  ol  publicatior} 
in  the  Federal  Register. 
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FR  Indexes  and  the  LSA  (Ust  ol  CFR  Sections  Aftected) 

are  mailed  automatically  to  regular  FR  subscnbers. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Onlir  PfOCRSing  Codi: 

*6483 


Charge  your  order. 
ir$ee8y! 


I I   X  £il3ft  please  send  me  the  following  indicated  subscriptions: 

[J  LSA  •  List  of  CFR  Sections  Affected-one  year  as  issued-$21.00  (LCS) 
LJ  Federal  Register  Index-one  year  as  issued-$19.00  (FRSU) 


ChwQS  OftfMV  iray  bt  Msphoncd  to  tlw  QPO  Mdif 
dMk  a  (202)  78»-323a  ftom  «M  «.«.  ID  AM  p  m. 
I  MM*.  MonMr^VMiV  ( 


1.  The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 
nease  1>pe  or  Print 

2. 


(Company  or  personal  ume) 


(Additional  address/atteition  line) 
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Ry  those  of  you  who  must  keep  informed 
about  Piesidentlai  Proclamations  and 
Executive  Ordera,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  t)y  8ut)ject  matter,  this  editton  of 
the  Codification  contains  proclamatk)n8  and 
Executive  orders  that  were  issued  or 
amended  during  the  perkxl  April  13, 1945, 
through  January  20i  1989,  and  which  have  a 
continuing  effect  on  the  pubiia  Fbr  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  tact  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  K  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  tabfe  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period-atong  with  any 
amendments -an  indication  of  its  current 
status,  and,  where  applicable,  its  location 
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Advisory  Council  on  Historic  ^rotorvation 
See  Historic  Preservation.  Advisory  Council 

Agency  for  Toxic  SulMtancM  and  DitoaM  Raglatry 

NOTICES 

Superfund  program: 
Hazardous  substances  priority  list  (toxicological  profiles), 
1746 

Agriculturai  Mariceting  Service 

RULES 

Milk  marketing  orders: 

Southern  Illinois-Eastern  Missouri,  1636 
Pistachio  nuts  in  shell;  grade  standards,  1635 
PROPOSED  RUtXS 
Milk  marketing  orders: 

Nebraska-Western  Iowa,  1664, 1665 
(2  documents] 
Mushroom  promotion,  research,  and  consumer  information 

order,  1666 
Olives  grown  in  California.  1663 

Agriculturai  Researcli  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Solvay  Animal  Health,  Inc.,  1722 

Agriculture  Department 

See  Agricultural  Mariceting  Service;  Agricultural  Research 
Service;  Cooperative  State  Research  Service;  Farmers 
Home  Administration 

Air  Force  Department 

PROPOSED  RULES 

Acquisition  regulations: 
Total  system  performance  responsibility;  supplement; 
withdrawn,  1710 

NOTICES 

Meetings: 
Scientific  Advisory  Board,  1728 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Michigan  Materials  ft  Processing  Institute,  1760 
Microelectronic  ft  Computer  Technology  Corp.,  1760 

Centers  for  Disease  Control 

NOTICES 

Diesel  exhaust  exposure  and  lung  cancer  in  miners, 

feasibility  study;  NIOSH  meeting.  1746 
Meetings: 
Vital  and  Health  Statistics  National  Committee,  1747 

(2  documents) 

Coast  Quartf 

PROPOSED  RULES 
Pollution: 
Double  hull  standards  for  tank  vessels  carrying  oil; 
regulatory  impact  analysis.  1854 


Commerce  Department 

See  International  Trade  Administration;  National  Institute 
of  Standards  and  Technology:  National  Oceanic  and 
Atmospheric  Administration 

Comptroller  of  the  Currency 

RULES 

Corporate  activities;  rules,  policies,  and  procedures: 
Bank  control,  change;  CFR  correction,  1641 

Cooperative  State  Research  Service 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Special  research  program;  aquaculture  research,  1840 

Defense  Department 

See  Air  Force  Department 

Delaware  River  Basin  Commission 

NOTICES 

Hearings,  1728 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Apache  Corp.  et  al.,  1761 
HaUiburton  Logging  Services,  Inc.,  1761 
Grant  and  cooperative  agreement  awards: 
Job  Training  Partnership  Act — 
MDC,  Inc..  1761 
Job  Training  Partnership  Act: 
Native  American  programs — 
Regular  and  summer  youth  employment  and  training 
programs;  allocations,  etc  1762 
Nonimmigrant  aliens  temporarily  employed  as  registered 
nurses;  attestations  l^  facilities;  list,  1769 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 

American  Filtration  Society,  1728 
Meetings: 

Secretary  of  Energy  Advisory  Board  task  forces,  1729 

Environmental  Protection  Agency 

RULES 

Drinking  water. 
National  primary  drinking  water  regulations — 
Coliform  bacteria;  analytical  techniques,  1850 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities:  ^ 

Definitions  and  interpretations,  etc. — 

Fruits  and  vegetables,  1647 
Thiodicarb,  1648 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States;  etc.: 
Kansas,  1705 
Missouri,  1700 
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NOTICES 

Committees:  establishment,  renewal,  termination,  etc.; 
Coke  Oven  Batteries  National  Emission  Standards 
Advisory  Committee:  meeting,  1730 
Pesticide,  food,  and  feed  additive  petitions: 
Fosetyl-al,  1732 
Thiodicarb,  1733 
Pesticide  programs: 
Inert  ingredients  in  pesticide  products — 
Name  disclosures,  1732 
Superfund  program: 
Confidential  business  information  and  data  transfer  to 
contractors,  1733 
Toxic  and  hazardous  substances  control: 

Health  and  safety  data  reporting  rule  applicability  to 
modeling  studies;  guidance  document  availability. 
1733  j       , 

Executive  Office  Of  the  President  ,    r 

See  Management  and  Budget  Office 

Fanners  Home  Administration 

RULES  I 

Program  regulations: 
Rural  housing — 
Guaranteed  loans,  1637 

PROPOSED  RULES 
Program  regulations: 
Housing  preservation  grant  program;  repair  and 
rehabilitation  assistance,  1678 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 
Beech,  1690 
Boeing,  1692, 1696 

(4  documents] 
McDonnell  Douglas,  1697 

NOTICES 

Environmental  statements;  availability,  etc.: 
Salt  Lake  City  International  Airport.  UT,  1789 

Passenger  faciUty  charges;  revenue  use  applications: 
Portland  International  Airport,  OR,  1789 

Federal  Communication*  Commission 

RULES 

Radio  stations;  table  of  assignments: 
Arkansas,  1651 
Iowa  et  al.,  1650 
Mississippi,  1651 
North  Carolina,  1650 
Oklahoma,  1651 
Texas,  1652 
Virgin  Islands,  1652 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
1734 


Federal  Election  Commission 

RULES 

Contributions  and  expenditure  limitations  and  prohibitions: 
Honoraria,  1640 


Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Texas.  1735 


Meetings: 
National  Earthquake  Hazards  Reduction  Pn^am 

Advisory  Committee.  1735 
National  Fire  Academy  Board  of  Visitors,  1735 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Connecticut  Light  &  Power  Co..  1729 
Mojave  Pipeline  Co..  1729 

Federal  Reserve  System 

NOTICES  i 

Applications,  hearings,  determinations,  etc.: 
Dobberstein,  Gordon  M..  1736 
Mid-Missouri  Bancshares,  Inc..  et  al..  1736 

Federal  Retirement  Tlirift  investment  Board 

NOTICES 

Meetings;  Sunshine  Act.  1793 
Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

Debes  Corp.  et  al..  1736 

Mannesmann.  A.G..  1739 
Trade  regulation  rules;  franchising  and  business  opportunity 
ventures;  disclosure  requirements  and  prohibitions: 

Mercedes-Benz  of  North  America.  Inc.,  1745 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Northern  spotted  owl;  critical  habitat.  1796 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
North  American  Wetlands  Conservation  Council  due 
dates.  1754  ' 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Arsanilate  sodium,  etc.;  removed,  1641 

NOTICES 

Medical  devices;  premarket  approval: 
APT  1010  Ultrahigh  Frequency  Ventilator,  1748 
EDAP  LT.01  Lithedap  Shock  Wave  Lithotripter,  1747 
Therasonic  Lithotripsy  Treatment  System,  1748 
Meetings: 
Advisory  committees,  panels,  etc.,  1749 

(2  documents) 
Consumer  information  exchange,  1751 
(2  documents) 

Health  and  Human  Servicea  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry; 
Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Public  Health  Service 

Historic  Preservation,  Advisory  Council 

NOTICES 

Meetings,  1722  « 

Housing  and  UriMin  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Housing  coimseling,  1844 
Public  and  Indian  housing- 
Family  self-sufficiency  program:  correctibn,  1752 
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Interior  Depertment 

See  also  Fish  and  Wildlife  Service;  Land  Management 

Bureau:  Minerals  Management  Service 
NOTICES 
Meetings: 
White  House  Conference  on  Indian  Education  Advisory 
Committee,  1752, 1753 
(2  documents) 

Intemstional  BrosdcesUng  Boerd 

NOTICES 

Meetings:  Sunshine  Act,  1793 

International  Trade  Administration 

NOTICES 
Antidumping: 

Mechanical  transfer  presses  from  Japan,  1722 
Countervailing  duties: 

Deformed  steel  concrete  reinforcing  bar  from  Peru,  1724 
Applications,  hearings,  determinations,  etc.: 

University  of — 
Miami  et  al.,  1724 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Computer  system  state  save/restore  software  and 

associated  backup  power  supplies  for  use  in  power 
outages,  1755 
Microcomputer  memory  controllers,  components,  and 
products  containing  same,  1755, 1756 
.  .     (2  documents) 

Nepheline  syenite  from  Canada,  1756 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Caprail  I  et  al.,  1757 

Soo  Line  Raibroad  Co.,  1758 

Judicial  Conference  of  the  United  States 

NOTICES 
Meetings: 
Judicial  Conference  Advisory  Committee  on — 

Bankruptcy  Rules,  1758 

Civil  Rules.  1758 

(2  documents) 

Criminal  Rules,  1759 

Justice  Department 

See  also  Antitrust  Division 
RULES 

Organization,  functions,  and  authority  delegations: 
Deputy  Assistant  Attorneys  General,  Criminal  Division; 
entry  and  naturalization  of  qualified  aliens,  1642 
NOTICES 

Pollution  control;  consent  judgments: 
Endicott  Johnson  Corp.  et  al.,  1759 
Grant  Gear  Works,  Inc.,  et  al.,  1759 


Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  1753 
Meetings: 

Richfield  District  Advisory  Council;  correction,  1753 

Susanville  District  Grazing  Advisory  Board,  1754 
Survey  plat  filings: 

Oregon  and  Washington,  1754 
Withdrawal  and  reservation  of  lands: 

Arizona;  correction,  1754 

Management  and  Budget  Office 

NOTICES 

Lobbying  restrictions;  government  guidance,  1772 

Marine  Mammal  Commission 

NOTICES 

Meetings;  Sunshine  Act  1793 

Minerals  Management  Service  • 

NOTICES 

Environmental  statements:  availability,  etc.: 
Pacific  DCS— 
Pipeline/power  cable  installation  project,  1755 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Glazing  materials — 
Annealed  glass-plastic  and  tempered  glass-plastic 
glazing,  1652 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Fuel  system  integrity — 

Alcohol  fuels;  anti-siphoning  requirements,  1710 
Side  impact  protection;  light  trucks,  buses,  and 
multipurpose  passenger  vehicles,  1716 

National  Institute  for  Occupationai  Safety  and  Health 

See  Centers  for  Disease  Control 

National  institute  of  Standards  and  Technology 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Manufacturing  Technology  Centers;  meeting,  1725 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources,  1662 

Pacific  Coast  groundfish,  1654 
PROPOSED  RULES 

Fishery  conservation  and  management 

Atiantic  sea  scallop,  1721 
NOTICES 

Permits: 
Marine  mammals,  1727 


See  also  Employment  and  Training  Administration 
NOTICES 
Meetings: 
Trade  Negotiations  and  Trade  Policy  Labor  Advisory 
Committee,  1760 


Nstional  Science  Foundation 

NOTICES 

Meetings: 
Biotic  Systems  and  Resources  Special  Emphasis  i*anel. 

1770 
Systematic  Biology  Advisory  Panel,  1770 


VI 


Federal  Register  /  Vol  57.  No.  10  /  Wednesday.  January  15. 1992  /  Contents 


Nudear  Regulatory  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Governmental  and  Public  Affairs  Office:  reorganization. 
1638 

Nonccs 

Environmental  statements;  availability,  etc.: 
Connecticut  Yankee  Atomic  Power  Co..  1771 

Meetings: 
Nuclear  Waste  Advisory  Committee,  1771 

Meetings:  Sunshine  Act,  1793 

Office  of  Management  and  Budget  ' 

See  Management  and  Budget  Office 

Pennon  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  and  single-employer  plans: 
Late  premium  payments  and  employer  liability 

underpayments  and  overpayinents:  interest  rates, 
1643  I 

Multiemployer  plans:  ]• 

Valuation  of  plan  benefits  and  plan  assets  following  mass 
withdrawal — 
Interest  rates.  1645 
Withdrawal  liability:  notice  and  collection:  interest  rates, 
1646 
Single-employer  plans:  . 
Valuation  of  plan  benefits — 
interest  rates  and  factors,  1644 

Public  Health  Service  I 

See  also  Agency  for  Toxic  Substances  and  Disease 

Registry;  Centers  for  Disease  Control:  Food  and  Drug 

Administration 

NOTICES 

Great  American  Workout:  cosponsorship  with  President's 
Council  on  Physical  Fitness  and  Sports,  1751 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations:  proposed  rule  changes: 

Delta  Government  Options  Corp.,  1773 

Government  Securities  Clearing  Corp.,  1774 

Options  Clearing  Corp.,  1776 

PaciHc  Stock  Exchange.  Inc.  1778. 1780 
(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Cash  Management  Fund  et  aU  1781 

Merrill  Lynch  Life  Insurance  Co.  et  al..  1784 

Quest  for  Value  Fund,  Inc.,  et  al.,  1787 

Small  Business  Administration 

PROPOSED  RULES 

Loans  to  State  and  local  development  companies: 
Annual  report  filing  extension,  etc.,  1688 

Toxic  Subftancea  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 
See  Coast  Guard;  Federal  Aviation  Administration: 
National  Highway  Traffic  Safety  Administration 

Treaaury  Department 

See  also  Comptroller  of  the  Currency;  Thrift  Supervisioii 
Office 


NOTICES 

Agency  information  collection  activities  under  0MB  review. 
1790 

(2  documents) 
Meetings: 

Debt  Management  Advisory  Committee.  1790 
Notes,  Treasury: 
E-1999  series,  1791 

Veterans  Affairs  Department 

PROPOSED  RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Mustard  gas  exposure,  chronic  ejects;  death  and 
disability  claims.  1699 
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Part  II 

Department  of  the  Interior,  Fish  and  Wildlife  Service.  1796 

Part  III 

Department  of  Agriculture,  Cooperative  State  Research 
Service,  1840   . 

Partly 

Department  of  Housing  and  Urban  Development.  1844 

PartV 

Environmental  Protection  Agency.  1850 

Part  VI 

Department  of  Transportation,  Coast  Guard,  1854 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  kn 
the  Code  of  Federal  Regulations,  which  is 
published  under  SO  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week* 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servica 

rCFRPartSI 

[Oodctt  Numbtr  FV-91-M1] 

Platactiio  Nuta  In  tha  Shall;  Grada 
Standarda 

AOCNCV:  Agricultural  Marketihg  Service, 
USDA. 

action:  Final  rule. 

8UMMARY:  This  final  rule  revises  the 
United  States  Standards  for  Grades  of 
Pistachio  Nuts  in  the  Shell.  The  final 
rule  adds  a  fourth  grade.  U.S.  No.  3,  to 
the  present  standard.  The  Western 
Pistachio  Association,  a  trade 
association  representing  a  majority  of 
the  pistachio  nut  growers  and  packers  in 
the  United  States,  has  requested  the 
USDA  to  make  these  changes  to  bring 
the  standards  in  line  with  current 
marketing  trends.  These  changes  would 
improve  marketing  information  and 
communication  between  shippers  and 
receivers  of  pistachio  nuts  in  the  shell. 
The  Agricultural  Marketing  Service 
(AMS)  has  the  responsibility  to  develop 
and  improve  standards  of  quality, 
condition,  quantity,  grade,  and 
packaging  in  order  to  encourage 
uniformity  and  consistency  in 
commercial  practices. 
EFFECnVE  date:  February  14, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  G.  Gambill,  Fresh  Products 
Branch.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Pepartment  of  Agriculture.  P.O.  Box 
96456.  Washington.  DC  20090-6456,  (202) 
720-5024. 

aUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  by  the  Department  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 


has  been  determined  to  be  a  "nonmajor" 
rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.],  the  Administrator  of 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  revision  of  U.S.  Standards 
for  Grades  of  Pistachio  Nuts  in  the  Shell 
will  not  impose  substantial  direct 
economic  cost,  recordkeeping,  or 
personnel  workload  changes  on  smaU 
entities,  and  will  not  alter  the  market 
share  or  competitive  position  of  these 
entities  relative  to  large  businesses.  In 
addition,  under  the  Agrictiltural 
Marketing  Act  of  1946,  the  application  of 
these  standards  is  voluntary. 

The  proposed  rule,  United  States 
Standards  for  Grades  of  Pistachio  Nuts 
in  the  Shell  (7  CFR  51.2540-51.2546),  iwas 
published  in  the  Federal  Register  on 
"May  3, 1991  (56  FR  20373-20374).  A 
typographical  error  in  Table  n  under 
U.S.  No.  3  (a)  damage  was  published  as 
"80"  percent.  A  subsequent  issue  (56  FR 
23956  dated  May  24, 1991)  published  the 
correct  tolerance  of  8  percent  The 
proposal  was  developed  at  the  request 
of  the  Western  Pistachio  Association,  a 
trade  association  representing  the 
majority  of  pistachio  growers  and  . 
handlers  in  the  United  States. 

The  growers  and  shippers  represented 
by  the  Western  Pistachio  Association 
requested  this  revision  because  the 
previous  standards  did  not  in  their 
judgment  reflect  current  mariceting 
practices.  They  believe  that  this  final 
rule  would  give  the  industry  grade 
standards  that  would  reflect  today's 
modem  marketing  and  packaging 
methods. 

The  standards  are  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq.).  Industry 
representatives  requested  that  the 
standards  be  revised  to  add  a  new 
grade,  U.S.  No.  3,  to  the  existing 
standards.  According  to  the  Western 
Pistachio  Association,  the  addition  of  a 
fourth  grade  will  allow  the  industry  to 
maintain  the  integrity  and  quality  of  the 
edible  kernels  and  still  supply  a  product 
to  the  market  having  more  shell  staining 
present  Freshly  harvested  pistachio 
nuts  normally  have  fleshy  hull  material 
attached  to  the  shell.  If  this  hull  material 
is  not  removed  promptiy  following 
harvest  the  shells  may  become 
discolored  or  stained  by  tannins  and  oils 


leaching  from  the  hulls.  Although  this 
staining  may  affect  the  appearance  of 
the  shell,  it  is  not  believed  to  cause  or 
indicate  any  adverse  effect  on  the 
kernel. 

In  addition,  two  other  external  defect 
tolerances  will  also  be  increased  for  the 
new  U.S.  No.  3  grade.  These  are  (1)  Non- 
split  and  not  split  on  suture,  and,  (2) 
Damage  by  other  means.  All  other 
tolerances  in  Table  I,  as  well  as  those 
listed  in  Tables  II  and  ID  will  remain  the 
same  as  those  presently  designated  for 
the  U.S.  No.  2  grade.  This  allows  lots 
which  may  not  be  marketed  through 
normal  channels  only  due  to  external 
appearances  to  be  marketed  with  the 
edible  kernel  being  the  focal  point  of  the 
grade. 

The  eOHlay  comment  period  ended 
luly  2, 1991  and  a  total  of  six  comments 
were  received  concerning  the  proposal. 
Three  comments  from  packers/ 
distributors  were  opposed  to  the 
proposal,  two  were  supportive  of  the 
proposal,  and  one  was  from  the  USDA. 
Agricultural  Research  Service  (ARS) 
which  was  neither  for  or  against  the 
proposal. 

Of  the  three  comments  opposed  to  the 
proposed  U.S.  No.  3  grade,  it  is  generally 
the  opinion  of  these  commentors  that 
"Adding  a  fourth  grade  *  *  *  will  not 
benefit  the  grower  or  the  shipper.  In  fact 
this  revision  would  only  cause 
disruption  and  quality  cheating  in  the 
market  which  in  turn  would  cause  less 
profits  for  both  the  grower  and  shipper." 
One  comment  reported.  There  have 
been  too  many  complaints  from  the 
retail  customers,  retailers,  and  repackers 
of  pistachio  in  shell  nuts,  therefore, 
there  is  no  sound  reasoning  in  adding 
another  grade." 

AMS  has  considered  these  opposing 
comments  and  disagrees.  The  actual 
consimied  portion  of  in  the  shell 
pistachio  nuts  is  the  kernel  or  nutmeat 
No  evidence  has  been  shown  to  indicate 
that  stained  shells  also  indicate  or  cause 
any  undesirable  kernel  characteristics. 
Furthermore,  this  grade  would  also  be 
beneficial  in  marketing  pistachios.  The 
primary  reason  that  pistachios  were 
originally  dyed  with  coloring  was  to 
cover  the  stained  shell.  The  standards 
may  be  applied  to  pistachio  nuts  in  a 
"natural,  dyed,  raw,  roasted,  or  salted 
state."  Many  of  the  dyed  pistachios 
already  possess  shell  staining  which  is 
allowed  in  the  new  U.S.  No.  3  grade. 
This  new  grade  would  provide  a 
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description  of  a  product  which  is 
already  being  marketed  but  may  be 
dyed  in  order  to  make  a  U.S.  grade. 

The  U.S.  Standards  are  voluntary. 
Therefore,  those  in  the  industry  who  are 
opposed  to  the  U.S.  No.  3  grade  for 
pistachios  need  not  accept  or  use  it. 
However,  by  incorporating  this  grade 
into  the  present  standard  those  who 
may  wish  to  use  this  grade  will  be  able 
to  do  so.  In  addition,  the  standards  are 
not  intended  to  hinder  marketing  but 
rather  be  used  as  a  descriptive  tool  to 
expedite  and  encourage  trading. 

AMS  develops  and  improves 
standards  of  quality,  condition,  grade, 
and  packaging  to  enhance  the  marketing 
of  agricultural  commodities  by  fostering 
consistency  in  commercial  practices. 
The  Agency  has  determined  this  Hnal 
rule  will  enhance  the  marketing  of 
pistachio  nuts  in  the  shell.  The 
provisions  of  this  fmal  rule  are  the  same 
as  those  in  the  proposed  rule  except  that 
a  metric  conversion  table  is  added. 

Accordingly  this  revision  shall 
become  effective  30  days  after  the  date 
of  publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  51 

Agricultural  commodities.  Food 
grades  and  standards,  Fruits,  Nuts. 
Reporting  and  recordkeeping 
requirements.  Vegetables. 

PART  51-{AMENDEDr 

For  reasons  set  forth  in  the  preamble, 
7  CFR  part  51  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  51  continues  to  read  as  follows: 

Authority:  Sees.  203, 205. 60  Stat.  1087,  as 
amended,  1090  as  amended;  7  U.S.C.  1622. 
1624.  unless  otherwise  notefd. 

2.  In  subpart— United  States 
Standards  for  Grades  of  Pistachio  Nuts 
in  the  Shell  §  51.2541  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


Table  I 


§S1,2S41    GradM. 

"U.S.  Fancy,"  "U.S.  No.  l."  "U.S.  No. 
2."  and  "U.S.  No.  3"  consist  of  pistachio 
nuts  in  the  shell  which  meet  the 
following  requirements. 


3.  Section  51.2542  Tolerances  is 
amended  by  revising  Tables  I,  II,  and  III 
in  paragraph  (a)  to  read  as  follows: 

951^542   Toterancea. 
(a)  •  •  • 


Factor 

U.S. 
fancy 

US. 
No.  1 

U.S. 
Na2 

U.S. 
No.  3 

External  (shell) 

defects 

(tolerances  by 

•wght) 

Per- 
cent 

Per- 
cent 

Per- 
cent 

Per- 
cent 

(a)  Non-split  and 

not  split  on 

suture 

2 

3 

6 

10 

(l)lton-spW 

included  in 

(a) 

1 

2 

4 

4 

(b)  Adhering  huM 

material 

1 

1 

2 

2 

(c)  Light  stained 

7 

12 

20 

35 

(1)Dark 

stained. 

included  in 

(c) 

2 

3 

4 

6 

(d)  Dan^ge  by 

other  means 

1 

1 

1 

2 

(e)  Less  than  >%4 

inch  in 

diameter: 

(1)  Small  size 

5 

S 

5 

5 

(2)  Medium. 

Large,  Extra 

Large  sizes 

1 

1 

1 

1 

TABLE  II 


Factor 

U.S. 
fancy 

U.S. 
No.  1 

U.S. 
No.  2 

U.S. 
No.  3 

Internal 

(kernel) 

defects 

(tolerances 

by  weight) 

Per- 
cent 

Per- 
cent 

Per- 
cent 

Per- 
cent 

(a)  Damage .... 

(b)  Serious 

Damage 

(1)  Insect 

damage, 
included 

•n(b) 

Total 
internal 
defects 
shall  not 

3 
3 

1 
5 

6 

4 

2 
9 

8 

5 

3 
10 

8 

S 

3 
10 

Table  III 


Factor 

U.S. 
fancy 

U.S. 
No.  1 

U.S. 
No.  2 

U.S. 
No.  3 

Other 
defects 

by  weight) 

Percent 

Percent 

Percent 

Percent 

(a)  Shell 

pieces 

and 

Uanfcs 

1 

1 

2 

2 

(b)  Foreign 
irmterial 

(No 
glass, 
metal,  or 

Hve 

insects 

•haMbe 

permit- 
Md 

.25 

.25 

.50 

.50 

Table  III— Continued 


Factor 

US. 
fancy 

U.S. 
No.1 

U.S. 
No.  2 

U.S 
No.  3 

Ottw 

defects 

(tolerances 

by  weight) 

Percent 

Percent 

Percent 

Percent 

(OParti- 
ciesand 
dust 

.25 

.25 

.25 

.25 

4.  Section  51.2547  Metric  Conversion 
Table  is  added  to  read  as  follows: 

§51^547    Metric  Conversion  Table. 


Inches 

Milli- 
meters 

5/64 

1.98 

18/1000.,. 

1  /4 

26/64 

046 

6.35 

10.32 

Ounces 

Grams 

1 : ! 

28.35 

2 

56.70 

Dated:  January  10, 1992. 
Daniel  Haley, 
Administrator. 

[PR  Doc.  92-1055  Filed  1-14-92;  8:45  am| 
BILLING  CODE  M10-03-4i 

7  CFR  Part  1032 

[DA-91-022] 

Milk  In  tfw  Southern  Illinois— Eastern 
Missouri  Marketing  Area;  Order 
Suspeftding  Certain  Provisions  of  the 
Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 

summary:  This  action  suspends  certain 
provisions  of  the  Southern  Illinois — 
Eastern  Missouri  Federal  milk  marketing 
order  for  the  months  of  December  1991 
and  January  1992.  The  action  reduces 
the  shipping  standard  for  pool  supply 
plants  operated  by  cooperative 
associations.  The  action  was  requested 
by  Prairie  Farms  Dairy,  Inc.  (Prairie 
Farms),  a  cooperative  association  that 
operates  supply  plants  and  represents 
producers  who  supply  the  market.  This 
action  is  necessary  to  reflect  a  reduced 
need  for  shipments  of  milk  from  supply 
plants  to  distributing  plants. 
EFFECnVE  date:  January  15, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  F.  Borovies,  Marketing  Specialist, 
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i 

5. 
2 

US 
No.  3 

«nt 

Percent 

.25 

.25 

metefs 



1.98 

0.46 

6.35 

10.32 

Grams 

28.35 
56.70 

USDA/AMS/Dairy  Division.  Order 
Formulation  Brandi,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202]  690-1366. 

•UPKEMENTAIIV  INPORMATION:  Ptiof 

document  in  this  proceeding: 

Notice  of  proposed  suspension:  Issued 
December  19, 1991;  published  December 
26, 1991  (56  PR  66798). 

The  Regulatory  Flexibility  Act  (S 
U.S.C.  601-612]  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultiu'al  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674], 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Southern  Illinois-Eastera 
Missouri  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
December  26, 1991  (56  FR  66708) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views, 
and  arguments  thereon.  One  comment 
supporting  this  action  was  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comment  received  and  other 
available  information,  it  is  hereby  found 
and  determined  that  for  the  months  of 
December  1991  and  January  1992  the 
following  provisions  of  the  order  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act: 

In  §  1032.7(b),  the  words  "and  at  least 
75  percent  of  the  total  producer  milk 
marketed  in  that  12-month  period  by 
such  cooperative  association  was 
''delivered",  and  the  words  "and 
physically  received  at". 

Statement  of  Consideration 

This  action  suspends  certain 
provisions  of  the  order  for  the  months  of 
December  1991  and  January  1992.  The 
action  reduces  the  shipping  standard  for 


pool  supply  plants  operated  by 
cooperative  associations. 

Currently  the  order  provides  that  a 
supply  plant  must  ship  at  least  40 
percent  of  its  receipts  of  milk  to 
distributing  plants  during  December, 
and  50  percent  in  other  months,  to  be  a 
pool  plant  under  the  order.  A  supply 
plant  that  meets  the  pooling  standard 
during  each  of  the  months  o(  September 
through  January  is  a  pool  plant  during 
each  of  the  months  of  February  through 
August  Also,  the  order  provides  a 
monthly  shipping  standard  of  25  percent 
for  a  supply  plant  operated  by  a 
cooperative  association  if  at  least  75 
percent  of  the  cooperative's  total  milk 
supply  during  the  preceding  months  of 
September  through  August  is  received  at 
distributing  plants.  The  suspension 
results  in  reducing  the  shipping  standard 
for  a  cooperative  association  supply 
plant  to  25  percent  of  receipts  during 
December  1991  and  January  1992. 

The  action  was  requested  by  Prairie 
Farms  Dairy,  Inc.  (Prairie  Farms),  a 
cooperative  association  that  operates 
supply  plants  under  the  order  and 
represents  producers  who  supply  the 
market.  Prairie  Farms  contends  that  the 
action  is  necessary  because  of  a 
reduced  need  for  shipments  of  milk  from 
supply  plants  to  furnish  the  fluid  milk 
requirements  of  distributing  plants.  Mid 
America  Dairymen.  Inc..  a  cooperative 
association  that  represents  producers 
who  supply  the  market  supported  the 
suspension  in  comments. 

A  reduction  in  the  fluid  milk 
requirement  of  the  maricet  is  a  result  of 
the  recent  loss  of  two  customers  by 
Prairie  Farms  to  competitors  regulated 
under  other  Federal  orders,  and  the 
sluggish  sales  in  the  area  due  to  layoffs 
in  major  defense,  tire,  and  heavy 
equipment  manufacturing  firms.  As  a 
result  there  is  an  abatement  in  the 
amount  of  supplemental  supply  plant 
milk  required  of  cooperative 
associations  to  meet  the  fluid  milk  needs 
of  the  market. 

Due  to  this  structural  change  in  the 
market,  the  suspension  is  necessary  to 
reduce  the  shipping  standard  to  25 
percent  of  receipts  during  December 
1991  and  January  1992  for  cooperative 
associations.  Absent  a  suspension, 
costly  and  inefficient  movements  of  milk 
would  have  to  be  made  in  order  to  pool 
supply  plants  and  the  milk  of  producers 
who  have  historically  supplied  the 
market. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 


in  the  marketing  area  in  that  sudi  action 
is  necessary  to  pennit  the  continued 
pooling  of  supply  plants  and  the  milk  of 
dairy  farmers  who  have  historically 
suppUed  the  market  without  the  need  for 
making  costly  and  inefficient 
movements  of  milk. 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  No  comments  in  opposition 
to  this  action  were  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1832 

Milk  marketing  orders. 

//  is  therefore  ordered.  That  the 
following  provisions  in  {  1032.7(b)  of  the 
Southern  Illinois-Eastern  Missouri  order 
are  hereby  suspended  for  the  months  of 
December  1991  and  January  1992. 

PART  1032-MIU(  IN  THE  SOUTHERN 
ILUN0I8-EA8TERN  MISSOURI 
MARKETINQAREA 

1.  The  authority  citation  for  7  CFR 
part  1032  continues  to  read  as  follows: 

Authority:  Sees.  1-ia  40  Stat.  31,  ai 
amended;  7  U.S.C  601-874. 

91032.7   rramporarly  suspended  In  part] 

2.  In  {  1032.7(b),  the  words  'and  at 
least  75  percent  of  the  total  producer 
milk  marketed  in  that  12-month  period 
by  such  cooperative  association  was 
delivered",  and  the  words  "and 
physfcally  received  at"  are  hereby 
suspended  for  the  months  of  December 
1991  and  January  1992. 

Signed  at  Washington,  DC  on:  January  8, 
1992. 

John  E.  Frydanhmd, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Servicea, 
[FR  Doc.  92-1054  Filed  1-14-82: 8.45  am] 

HUNM  COOC  M10-e>-M 


Farmer*  Horn*  Admtnlatration 
7CFR  Part  1980 

■if 

Rural  Housing  Loans 

AOCNCV:  Farmers  Home  Administration, 

USDA. 

action:  Final  rule. 


n  The  Fanners  Home 
Administration  (FmHA)  amends  its 
Guaranteed  Rural  Housing  Loans 
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regulation.  This  action  is  taken  to 
implement  the  provisions  of  the 
"Agriculture.  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act.  1992" 
(Agriculture  Appropriations  Act,  1992) 
which  revises  the  Housing  Act  of  1949 
f42  U.S.C.  1472).  as  amended  with  regard 
to  the  Guaranteed  Rural  Housing 
Program.  The  intended  effect  of  this 
action  is  to  remove  a  requirement  that 
dwellings  financed  with  Guaranteed 
Rural  Housing  Loans  be  more  than  25 
miles  from  an  urban  area  or  densely 
populated  area. 

EFFECnVE  DATE:  January  15. 1992. 
FOR  FURTHEII  INFORMATION  CONTACT: 
Michael  S.  Feinberg,  Senior  Loan 
Officer.  Farmers  Home  Administration. 
USDA,  room  5334-S.  South  Agriculture 
Building,  14th  and  Independence  SW., 
Washington  DC  20250.  Telephone  (202) 
720-1474. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  nonmajor  because 
there  is  no  substantial  change  from 
practices  under  existing  rules  that  would 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more.  There  is  no  major 
increase  in  cost  or  prices  for  oonsumers. 
individual  industries,  Federal,  State,  or 
local  government  agencies  or 
geographical  regions  or  signiHcant 
adverse  effects  on  competition, 
employment,  productivity,  innovation  or 
in  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  the  policy  of  this  Department  to 
publish  most  actions  for  public 
comment.  This  action,  however,  is 
clearly  defined  by  a  change  in  the  law, 
therefore  it  has  been  determined  that 
this  change  should  be  implemented  as  a 
final  rule. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  Oiat  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Public 
Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Intergovernmental  Consultation 

For  the  reason  set  forth  in  the  final 
rule  related  Notice  to  7  CFR  part  3015. 


Subpart  V,  48  FR  29115,  June  24, 1983. 
this  program/activity  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Discussion 

On  October  28, 1991,  the  President 
signed  the  Agriculture  Appropriations 
Act.  1992  which  revised  the  rural  area 
definition  for  the  guaranteed  loan 
program.  This  revision  removes  a 
requirement  that  dwellings  financed 
with  Guaranteed  Rural  Housing  Loans 
be  more  than  25  miles  from  an  urban 
area  or  densely  populated  area. 

Programs  Affected 

This  program  is  listed  in  the  catalog  of 
Federal  Domestic  Assistance  under 
10.410.  Rural  Housing  Loans. 

List  of  Subjects  in  7  CFR  Part  1980 

Home  improvement.  Loan  programs — 
Housing  and  community  development. 
Mortgage  insurance.  Mortgages,  Rural 
areas. 

Therefore,  chapter  XVIII,  title  7.  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  198(»-<*ENERAL 

1.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989.  42  U.S.C.  1480.  S 
use.  301.  7  CFR  2.23.  7  CFR  2.70. 

Subpart  D— Rural  Housing  Program 
Loans 

2.  Section  1980.311  of  subpart  D  is 
revised  to  read  as  follows: 

§1980.311    Rural  area  designatioa 

The  State  Director  is  responsible  for 
establishing  rural  area  boundaries  in 
accordance  with  the  provisions  of 
§  1944.10  of  subpart  A  of  part  1944  of 
this  chapter.  Lenders  should  utilize  rural 
area  designation  maps  supplied  by 
FmHA  to  assure  loans  are  made  within 
eligible  rural  areas.  FmHA  will  maintain 
current  county  maps  showing  ineligible 
areas  in  the  District  and  County  Offices. 
These  maps  will  be  made  available  to 
the  public  on  request. 

Dated:  Noveml>er  18. 1991. 
David  T.  Chan, 

Acting  Administrator,  Farmers  Home 
Administration. 

(FR  Doc.  92-989  Filed  1-14-02:  8:45  am] 

MLUNQ  CODE  341«-a7-« 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parti 

RIN3150-AE10 

Reorganization  of  the  Office  of 
Governmental  and  Put>lic  Affair* 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  reflect  the  Commission's 
decision  to  abolish  the  Office  of 
Governmental  and  Public  Affairs  and  to 
reassign  its  subordinate  offices  and 
functions.  This  final  rule  is  necessary  to 
inform  the  public  of  organizational 
changes  within  the  NRC. 

EFFECTIVE  DATE:  The  rule  will  become 
effective  January  15, 1992. 
FOR  FURTHER  INFORMATION  CONTACT. 
Donnie  H.  Grimsley,  Director,  Division 
of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  Washington,  DC  20555, 
Telephone:  301-492-7211. 
SUPPLEMENTARY  information:  On 
October  23. 1991,  the  Commission 
announced  its  decision  to  abolish  the 
Office  of  Govenunental  and  Public 
Affairs  and  reassign  its  subordinate 
offices  and  functions.  In  the 
reorganization,  the  functions  and 
personnel  of  the  Office  of  State 
Programs  will  be  assigned  to  the 
Executive  Director  for  Operations  and 
will  be  aligned  as  a  separate  office 
reporting  to  the  Deputy  Executive 
Director  for  Nuclear  Materials  Safety, 
Safeguards,  and  Operations  Support. 

The  functions  and  personnel  of  the 
Office  of  International  Programs  will  be 
aligned  as  a  separate  office  reporting  to 
the  Commission.  The  Offices  of 
Congressional  Affairs  and  Public  Affairs 
will  continue  to  report  to  the  Chairman 
of  the  Commission. 

Because  these  are  amendments 
dealing  with  agency  practice  and 
procedures,  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply  pursuant  to 
5  U.S.C  553(b)(A].  The  amendments  are 
effective  upon  publication  in  the  Federal 
Register.  Good  cause  exists  to  dispense 
with  the  usual  30-day  delay  in  the 
effective  date  because  these 
amendments  are  of  a  minor  and 
administrative  nature,  dealing  with  the 
agency's  reorganization. 


UMI 
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Environmental  Impact:  Categorical 
Exdusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environment  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.) 

List  of  Subjects  in  10  CFR  Part  1 

Organization  and  functions 
(Government  agencies). 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  1. 

PART  1-STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

1.  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  16i;  68  Stat.  948.  as 
amended  (42  U.S.C.  2201);  sec.  201, 88  Stat. 
1242,  as  amended  (4iU.S.C.  5841)  *  *  •. 

§1.3    [Amendad] 

2.  In  §  1.3,  in  paragraph  (a),  remove 
the  words  "Governmental  and". 

3.  §  1.11,  paragraphs  (c)  and  (d)  are 
revised  to  read  as  follows: 

§1.11    The  Commission. 


(c)  The  following  staff  units  and  . 
officials  report  directly  to  the 
Commission:  Atomic  Safety  and 
Licensing  Board  Panel,  Office  of  the 
General  Counsel,  Office  of  the 
Secretary.  Office  of  Commission 
Appellate  Adjudication,  Office  of 
Licensing  Support  System  ■ 
Administrator,  Office  of  International 
Programs,  and  other  committees  and 
boards  which  are  authorized  or 
established  specifically  by  the  Act.  The 
Advisory  Committee  on  Reactor 
Safeguards  and  the  Advisory  Committee 
on  Nuclear  Waste  also  report  directly  to 
the  Commission. 

(d)  The  Offices  of  Congressional 
Affairs  and  Public  A^airs  report  directly 
to  the  Chairman. 

4.  New  S  S  1-27  and  1.28  are  added  to 
read  as  follows: 


S  1.27   Oflica  of  ConsraasiofiMl  Affalfs. 
The  Office  of  Congressional  Affairs — 

(a)  Advises  the  Chairman,  the 
Commission,  and  NRC  staff  on  all  NRC 
relations  with  Congress  and  the  views  of 
Congress  toward  NRC  policies,  plans 
and  activities; 

(b)  Maintains  liaison  with 
Congressional  committees  and  members 
of  Congress  on  matters  of  interest  to 
NRC; 

(c)  Serves  as  primary  contact  point  for 
all  NRC  communications  with  Congress; 

(d)  Coordinates  NRC  internal 
activities  with  Congress; 

(e)  Plans,  develops,  and  manages 
NRC's  legislative  programs;  and 

(f)  Monitors  legislative  proposals, 
bills,  and  hearings. 

§1.28    Offlct  of  Public  Affairs 

The  Office  of  Public  Affairs — 

(a)  Develops  policies,  programs,  and 
procedures  for  the  Chairman's  approval 
for  informing  the  public  of  NRC 
activities; 

(b)  Prepares,  clears,  and  disseminates 
information  to  the  public  and  the  news 
media  concerning  NRC  policies, 
programs,  and  activities; 

(c)  Keeps  NRC  management  informed 
on  media  coverage  of  activities  of 
interest  to  the  agency; 

(d)  Plans,  directs,  and  coordinates  the 
activities  of  public  information  staffs 
located  at  Regional  Offices; 

(e)  Conducts  a  cooperative  program 
with  schools;  and 

(f)  Carries  out  assigned  activities  in 
the  area  of  consumer  affairs. 

5.  Section  1.29  is  revised  to  read  as 
follows: 

§1.29   Offica  Of  Intsmatienal  Programs. 

The  Office  of  International 
Programs — 

(a)  Advises  the  Chairman,  the 
Commission,  and  NRC  staff  on 
international  issues; 

(b)  Recommends  policies  concerning 
nuclear  exports  and  imports, 
international  safeguards,  international 
physical  security,  nonproliferation 
matters,  and  international  cooperation 
and  assistance  in  nuclear  safety  and 
radiation  protection; 

(c)  Plans,  develops,  and  manages 
international  nuclear  safety  information 
exchange  programs  and  coordinates 
international  research  agreements; 

(d)  Obtains,  evaluates,  and  uses 
pertinent  information  fiY)m  other  NRC 
and  U.S.  Government  offices  in 
processing  nuclear  export  and  import 
license  applications; 

(e)  Establishes  and  maintains  working 
relationships  with  individual  countries 
and  international  nuclear  organizations, 


as  well  as  other  involved  U.S. 
Government  agencies;  and 

(f)  Assures  that  all  international 
activities  carried  out  by  the  Commission 
and  staff  are  well  coordinated  internally 
and  Government-wide  and  are 
consistent  with  NRC  and  U.S.  policies. 


§1.31    [AmaiNtod] 

6.  In  S  1.31,  in  paragraph  (b),  add  the 
words  "Office  of  State  Programs," 
between  the  words,  "Office  of 
Personnel,"  and  "and". 

7.  Section  1.41  is  redesignated  as 

S  1.42  and  a  new  fi  1.41  is  added  to  read 
as  follows: 

§1.41    Offic*  of  State  Programs. 
The  Office  of  State  Programs — 

(a)  Plans  and  directs  NRC's  program 
of  cooperation  and  liaison  with  States, 
local  governments,  interstate  and  Indian 
Tribe  organizations;  and  coordinates 
liaison  with  other  Federal  Agencies; 

(b)  Participates  in  formulation  of 
policies  involving  NRC/State 
cooperation  and  Iraison;  . 

(c)  Develops  and  directs 
administrative  and  contractual 
programs  for  coordinating  and 
integrating  Federal  and  State  regulatory 
activities; 

(d)  Maintains  liaison  between  NRC 
and  State,  interstate,  regional,  Indian 
Tribe,  and  quasi-governmental 
organizations  on  regulator^'  matters; 

(e)  Promotes  NRC  visibility  and 
performs  general  liaison  with  other 
Federal  Agencies,  and  keeps  NRC 
management  informed  of  significant 
developments  at  other  Federal  Agencies 
which  affect  the  NRC; 

(f)  Monitors  nuclear-related  State 
legislative  activities; 

(g)  Directs  regulatory  activities  of  ' 
State  Liaison  and  State  Agreement  ' 
Officers  located  in  Regional  Offices; 

(h)  Participate  in  policy  matters  on 
State  Public  Utility  Commissions 
(PUCs); 

(i)  Administers  the  State  Agreements 
program  in  a  partnership  arrangemenl 
with  the  States; 

(j)  Develops  staff  policy  and 
procedures  and  implementation  of  the 
State  Agreements  program  under  the 
provisions  of  section  274b  of  the  Atomic 
Energy  Act,  as  amended; 

(k)  Provides  oversight  of  program  of 
periodic  routine  reviews  of  Agreement 
State  programs  to  determine  Oieir 
adequacy  and  compatibility  as  required 
by  section  274j  of  the  Act  and  other 
periodic  reviews  that  may  be  performed 
to  maintain  a  current  level  of  knowledge 
of  the  status  of  the  Agreement  Stale 
programs; 
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(!)  Provides  training  to  the  States  as 
provided  by  section  274i  of  the  Act  and 
also  to  NRC  staff  and  staff  of  the  U.S. 
Navy  and  U.S.  Air  Force; 

(m)  Provides  technical  assistance  to 
Agreement  States; 

(n)  Maintains  an  exchange  of 
information  with  the  States: 

(o)  Conducts  negotiations  with  States 
expressing  an  interest  in  seeking  a 
section  274b  Agreement; 

(p)  Supports,  consistent  with 
Commission  directives.  State  efforts  to 
improve  regulatory  control  for  radiation 
safety  over  radioactive  materials  not 
.  covered  by  the  Act;  and 

(q)  Serves  as  the  NRC  liaison  to  the 
Conference  of  Radiation  Control 
Program  Directors.  Inc.  (CRCPD)  and 
coordinates  NRC  technical  support  of 
CRCPD  committees. 

8.  The  center  heading  "Program 
Offices"  is  placed  before  new  S  1.42. 

Dated^t  Rockville.  Maryland  this  3rd  day 
of  January  1992. 

For  the  Nuclear  Regulatory  Commission. 
Jamm  M.  Taylor, 

Executive  Director  for  Operations. 
(FR  Doc.  92-1045  Filed  1-14-92: 845  am] 

MLUNQ  COK  7«»4Vli 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Parts  100, 110, 114 
[Notic«1M2-1] 


MKNCv:  Federal  Election  Commission. 

action:  Final  rule;  technical  ' 
amendments. 

summary:  The  Commission  is  today 
publishing  technical  amendments  to  its 
regulations  to  conform  them  to  the 
Legislative  Branch  Appropriations  Act. 
1992.  Public  Law  No.  102-90, 105  StaL 
447  (1991).  Section  6(d)  of  that  Act 
repealed  2  U.S.C.  441i.  which  governed 
the  acceptance  of  honoraria  by  Senators 
and  officers  and  employees  of  the 
Senate. 

EFFECTIVE  DATE:  January  15, 1992. 
FOfl  FUirrHER  INFOfUaATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel  999  E  Street,  NW..  Washington. 
DC  20463,  (202)  219-3690  or  (800)  424- 
9530. 

SU^n-EMCNTARY  INFORMATKM:  The 
Federal  Election  Campaign  Act  of  1971 
("FECA").  as  amended,  gave  the  Federal 
Election  Commission  jurisdiction  over 
the  acceptance  of  honoraria  by  all 


federal  officers  and  employees.  Federal 
Election  Campaign  Act  Amendments  of 
1979,  Public  Law  No.  96-187.  section  105, 
93  Stat.  1339, 1354  (redesignating 
provisions  inserted  by  tiie  Federal 
Election  Campaign  Act  Amendments  of 
1976,  Pub.  L  No.  94-283,  section  112, 90 
Stat.  475, 486-95)  (codified  as  amended 
at  2  U.S.C.  4411  (1991)). 

However,  since  1989,  the 
Commission's  jurisdiction  has  been 
limited  to  the  acceptance  of  honoraria 
by  Senators  and  officers  and  employees 
of  the  Senate.  Section  601  of  the  Ethics 
Reform  Act  of  1989.  Public  Law  No.  101- 
194. 103  Stat.  1716.  amended  2  U.S.C 
441i  to  remove  the  Commission's 
jurisdiction  over  honoraria  acceptance 
by  other  Federal  officers  and  employees, 
including  members  of  the  House  of 
Representatives. 

Recently,  Congress  passed  the 
Legislative  Branch  Appropriations  Act. 
1992.  Public  Law  No.  102-90. 105  Stat. 
447  (1991).  Sections  e(d)  and  6(f)(1)  of 
that  Act  further  amend  the  FECA  by 
repealing  2  U.S.C.  441i  as  of  the  effective 
date  of  the  Act  As  a  result,  the 
Commission  has  no  jurisdiction  over 
honoraria  transactions  taking  place  after 
August  14, 1991.  (The  Commission's 
jurisdiction  over  honoraria  transactions 
occurring  before  that  date  remains 
Intact  FECv.  Wright,  No.  ♦-91-0542-A. 
slip  op.  at  13  (N.D.  Tex  Nov.  12, 1991).) 

Therefore,  the  Commission  is 
publishing  this  Notice  to  make  the 
necessary  technical  and  conforming 
amendments  to  its  regulations.  The 
Notice  repeals  11  CFR  liai2,  the 
regulatory  provision  that  implements 
section  441i.  It  also  repeals  11  CFR 
100.7(b)(19)  and  11  CFR  114.1(a)(2)(iv). 
two  provisions  that  make  reference  to  11 
CFR  110.12. 

Because  the  amendment  is  merely 
technical,  it  is  exempt  from  the  notice 
and  comment  requirements  of  the 
Administrative  Procedure  Act  See  5 
U.S.C.  553(b)(B).  It  is  also  exempt  from 
the  legislative  review  provisions  of  the 
FECA.  See  2  U.S.C.  438(d).  These 
exemptions  allow  the  amendments  to  be 
made  effective  immediately  upon 
publication  in  the  Federal  Register.  As  a 
result,  these  amendments  are  made 
effective  on  January  15, 1992. 

Certificatioii  of  No  Effect  Putsuaot  to  5 
U.S.C  805(1^  (Regulatory  FlexiUUty 
Act) 

I  certify  that  the  attached  final  rule 
will  not  have  a  significant  econ<Nnic 


impact  on  a  substantial  number  of  small 
entities.  The  basis  of  this  certification  is 
that  only  officers  and  employees  of  the 
Federal  Government  are  affected,  and 
therefore,  no  small  entity  is  affected 
under  the  final  rule. 

List  of  Subjects 

11  CFR  Part  100 

Elections. 

11  CFR  Part  110 

Government  Employees. 
11  CFR  Part  ^14 

Elections. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  A.  chapter  L  title 
11  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PARTIOO— SCOPE  AND  DEFINITIONS 
(2  U.S.C.  431) 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  2  U.S.C  431, 438(a)(8).' 

§l00.7(bNl9)   [Removed  and  Reserved] 

2.  Section  100.7(b)(19)  is  removed  and 
reserved. 

PART  110-CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

3.  The  authority  citation  for  part  110  is 
revised  to  read  as  follows: 

AutlMKity:  2  U.S.C  431(8).  431(9).  432(c)(2). 
437d(a)(8).  438(a)(8],  441a.  441b.  441d.  441e, 
441f.  441g  and  441h. 

S1iai2    [Removed  and  Reserved] 

4.  Section  110.12  is  removed  and 
reserved. 

PART  114— CORPORATE  AND  LABOR 
ORGANIZATION  ACTIVITY 

5.  The  authority  citation  for  part  114 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8KB),  43H9)(BJ.  432. 
437d(a)(8).  438(a)(8).  and  441b. 

1 114.i(a)(2)0v)    (Removed  and  Reserved] 

6.  Section  114.1(a)(2)(iv)  is  removed 
and  reserved. 

Dated:  January  9. 199Z. 
)a«D  O.  Aikans, 

Chairman.  Federal  Election  Commission. 
[FR  Doc  92-1062  Filed  l-14-92:8:45am] 
BHJjm  coee  tns-oi-« 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptroler  of  ttw 
Currenqf 

12CFRPart5 

Rulee,  PoNcieei  and  Prooedurea  for 
Corporate  AcUvitiea 

CFR  Correction 

In  title  12  of  the  Code  of  Federal 
Regulations,  parts  1  to  199,  revised  as  of 
January  1, 1991,  on  page  80.  in  the  first 
column  immediately  following  8  5.50 
(h)(1).  paragraphs  (h){l)(i).  (ii),  (2)  and 
(3)  were  inadvertently  removed.  The 
omitted  text  should  read  as  follows: 

S5.S0   [Corrtetad] 


(h)  •  •  • 

(1)  *  •  • 

(i)  Notices  filed  in  contemplation  of  a 
public  tender  offer  subject  to  the 
requirements  of  the  Williams  Act 
Amendments  to  the  Securities  Exchange 
Act  of  1934  may  be  excepted  bom  the 
public  announcement  requirement  for  up 
to  34  days  after  the  technically  complete 
notice  is  filed  if:  (A)  The  filing  person 
requests  such  confidential  treatment  and 
represents  that  a  public  announcement 
of  the  tender  offer  and  the  filing  of 
appropriate  forms  with  either  the 
Seciuities  and  Exchange  Commission  or 
the  appropriate  Federal  banking  agency, 
as  applicable,  will  occur  within  34  days 
from  the  filing  of  the  Notice;  and  (B)  the 
Office  determines,  in  its  discretion,  that 
it  is  in  the  pubUc  interest  to  grant  such 
confidential  treatment  The  pubUc 
announcement  described  in  paragraph 
(h)  of  this  section  is  required  upon  first 
publication  to  security  holders  or  on  die 
34th  day  after  filing  the  technically 
complete  Notice,  whichever  occurs  first 
The  filing  person  shall  send  proof  of  the 
publication  of  the  announcement  to  the 
district  office  before  which  the  Notice  is 
pending  within  10  days  of  the  date  of  the 
announcement.  In  other  cases  of 
requests  for  confidential  treatment  the 
Office  will  be  guided  by  the  presumption 
that  the  filing  of  such  Notices  should  be  ' 
announced  immediately,  but  may,  in  its 
discretion,  authorize  delayed 
announcement  if  the  announcement 
would  not  be  in  the  public  interest. 

(ii)  Notwithstanding  any  of  the  other 
provisions  of  paragraph  (h)  of  this 
section,  the  Office  may.  in  its  discretion, 
waive  die  requirement  that  a  public 
announcement  be  made  in  connection 
with  a  filing  if  it  determines  that  such 
announcement  is  not  in  the  public 
interest. 

(2)  Release  of  Summary  Information. 
In  order  to  facilitate  the  Office's  release 


of  summary  information,  Part  E  of  the 
Notice  format  consists  of  a  summary 
("Summary  Fact  Sheet")  which  die 
person  subject  to  the  statute  and 
regulation  is  required  to  complete  as 
part  of  the  Notice  filing.  The  information 
provided  in  the  Summary  Fact  Sheet  will 
be  released  and  made  available  for 
public  inspection  cmd  copying,  upon  the 
request  of  any  person,  in  accordance 
with  the  specified  time  sequence 
described  below.  In  addition,  public 
announcement  of  the  disposition  of  the 
Notice  and  the  consummation  date  of 
the  transaction,  if  applicable,  will  be 
made  in  the  Weekly  BuUetion  published 
by  the  Office. 

(i)  The  instructions  to  the  Summary 
Fact  Sheet  portion  of  the  Notice  indicate 
that  when  the  person  filing  the  Notice 
affirmatively  indicates  no  objection  to 
pubUc  release  of  the  information 
contained  in  the  Summary  Fact  Sheet 
public  release  normally  will  be  made  as 
soon  as  practicable  after  acceptance  of 
the  Notice  for  filing. 

(ii)  When  die  Office  has  not 
disapproved  an  aqquisition  of  control 
within  the  statutory  period  (and  any 
extensions  thereof),  the  Office  normally 
wiU  release  the  information  contained  in 
the  Summary  Fact  Sheet  upon 
completion  of  such  acquisition  of 
control. 

(iii)  When  the  Office  has  issued  a 
written  disapproval  of  a  proposed 
acquisition  of  control,  it  normally  will 
release  the  information  set  forth  in  the 
Summary  Fact  Sheet  upon  the  filing  of 
an  appeal  with  the  U.SL  Court  of 
Appeals  for  the  appropriate  circuit  or 
upon  the  expiration  of  time  within  which 
any  appeal  must  be  taken. 

(iv)  When  a  Notice  imder  the  Act  is 
filed,  but  withdrawn  prior  to  agency 
action  or  expiration  of  the  statutory 
waiting  period,  the  Office  normally  will 
not  release  the  Summary  Fact  Sheet 
The  filing  of  the  Notice,  the  identity  of 
the  person  on  whose  behalf  the  Notice 
was  filed  and  the  time  frames  within 
which  the  Notice  was  to  be  considered 
by  the  Office,  normally  would  have  been 
announced  previously. 

(v)  If  the  information  contained  in  the 
Summary  Fact  Sheet  becomes  known  to 
members  of  the  public,  the  Office  may 
release  the  Summary  Fact  Sheet  in  its 
discretion. 

(vi)  The  information  contained  in  the 
Notice  that  is  not  included  in  the 
Summary  Fact  Sheet  will  continue  to  be 
held  confidential  by  the  Office  subject 
to  the  requirements  of  the  FOIA  and 
other  applicable  law. 

(3)  Private  Right  of  Action.  Nothing 
contained  herein  shall  create  a  private 
right  of  action  on  behalf  of  any  person, 
nor  shall  any  person,  including  the 


affected  institution,  have  standing  to 
intervene  or  otherwise  contest  the 
Notice  or  appear  before  the  Comptroller 
in  the  deliberations  regarding  notices 
filed  under  the  Act. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

(Oockal  No.  I6N-04S11 

New  Animal  Druga  for  Use  In  Anbnal 
Feeda;  Removal  of  Regulation 

AQCNCv:  Food  and  Drug  Administration. 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
new  animal  drug  regulations  by 
removing  the  interim  regulation  that 
provides  for  certain  uses  of  arsanilic 
acid  and  arsanilate  sodium  in  animal 
feeds.  This  revision  will  reflect  the 
current  legal  status  of  arsanilic  acid  and 
arsanilate  sodium  for  these  uses. 
DATES:  February  14. 1992. 

FOR  FURTHER  INFORMATWN  CONTACT 
William  D.  Price,  Center  for  Veterinary 
Medicine  (HFV-220),  Food  and  Drug 
Administration,  7500  Standish  Place, 
Rockville,  MD  20655,  301-295-8724. 
SUFFIEMENTARV  information: 

I.  Background 

In  the  Federal  Register  of  April  26, 
1991  (56  FR 19332),  FDA  reproposed  a 
rule  previously  proposed  in  the  Federal 
Register  of  December  18, 1986  (51  FR 
45346)  to  remove  \  558.20  Drugs  used  in 
medicated  feeds  in  use  before  January  1. 
1958,  which  are  not  otherwise  listed: 
interim  listing  (21  CFR  558.20).  FDA 
reproposed  the  rule  once  it  recognized 
that  several  of  the  uses  it  had  proposed 
to  codify  as  reflecting  approval  of  new 
animal  drug  applications  (NADA's)  for 
these  uses  did  not  appear  to  be  the 
subject  of  approved  NADA's.  No 
evidence  or  comments  were  received  on 
the  1991  reproposed  rule,  which 
requested  anyone  claiming  to  hold  an 
approved  NADA  for  arsanilate  sodium 
in  swine  feed  or  for  arsanilic  acid  at 
0.025  to  0.04  percent  in  swine  feed  to 
submit  evidence  to  substantiate  the 
approval.  FDA  has  concluded  that  the 
NADA  for  arsanilate  sodium,  NADA  8- 
966,  providing  for  the  use  of  the  new 
animal  drug  in  medicated  feeds  for 
swine,  was  voluntarily  withdrawn  at  the 
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request  of  the  spooaor  (see  56  FR 19332 
and  RFS.  1  and  2  of  the  reproposal). 
FDA  has  also  concluded  that  NADA  a- 
019.  providing  for  the  use  of  arsanilic 
acid  in  swine  feed  was  never  approved 
for  the  0.025-  to  0.04-percent  use  level, 
because  the  application  failed  to  include 
adequate  data  to  establish  that  the 
edible  products  of  swine  so  treated  are 
safe  for  human  consumption  (see  FR 
19332  and  Refs.  2,  3.  and  4  to  the 
reproposal).  For  these  reasons  and  the 
reasons  stated  in  the  preamble  the 
reproposed  rule,  FDA  is  removing 
S  558.20.  After  the  effective  date,  any 
T>'pe  A  medicated  article  that  contains 
arsanilate  sodium  or  arsanilic  acid  for 
use  at  0.025  to  OM  [>ercent  in  swine  feed 
but  that  is  not  the  subject  of  an 
approved  NADA  will  be  in  violation  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  and  subject  to  regulatory  action, 
imless  covered  by  a  statutorily  provided 
exception  to  the  requirement  of  an 
approved  application.  i 

n.  Environmental  Impact        ' 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  and  (a)(9)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 


in.  Economic  Impact 

The  agency  has  determined  that  this 
final  rule  does  not  require  either  a 
regulatory  impact  analysis,  as  specified 
in  Executive  Order  12291,  or  a 
regulatory  flexibility  analysis  as  defined 
in  the  Regulatory  Flexibility  Act  (Pub.  L 
96-354).  The  final  rule  does  not  impose 
new  or  different  requirements  on 
industry:  it  merely  revises  the 
regulations  to  reflect  the  current  legal 
status  of  arsanilate  sodium  and  arsanilic 
acid  for  the  uses  in  question. 

List  of  SubjecU  in  21  CFR  Part  556 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Coounissioner 
of  Food  and  Drugs,  21  CFR  part  558  is 
amended  as  follows: 


PART  556— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIIIAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  S12.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
3eob.3n). 


2.  Section  558.4  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

95S6.4   Medicated  feed  appOcatlona. 

(c)  The  use  of  Type  B  and  Type  C 
medicated  feeds  shall  conform  to  the 
conditions  of  use  provided  for  in  subpart 
B  of  this  part  and  in  S  S  510.515  and 
55ai5. 


SS58.20   [Rmnoved] 

3.  Section  558.20  Drugs  used  in 
medicated  feeds  in  use  before  January  1, 
1958,  which  are  not  otherwise  listed; 
interim  listing  is  removed. 

Dated:  December  23, 1991. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc  92-1020  Filed  1-14-92;  &4S  am) 
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DEPARTMENT  OF  JUSTICE 

Offica  of  ttw  Attorney  Qanerai 

28CFRPar10  ' 
(AG  Order  No.  1SS6-92] 

Delegation  of  Attorney  General 
Authority  Under  50  U.&C.  403h  and  8 
U.S.C.  1427(f) 

aqbicy:  Department  of  Justice. 
ACnOK  Final  rule. 

summary:  This  order  will  amend  the 
delegations  of  authority  in  S  0.63  of  28 
CFR  part  O  to  include  the  Deputy 
Assistant  Attorneys  General,  Criminal 
Division,  among  the  individuals  who 
may  exercise  the  Attorney  General's 
authority  under  50  U.S.C.  403h  to  permit 
the  entry  of  certain  aliens  into  the 
United  States,  and  under  8  U.S.C.  1427(f) 
to  expedite  the  naturalization  of  certain 
foreign  intelligence  sources.  This 
delegation  is  intended  to  enhance  the 
Criminal  Division's  ability  rapidly  and 
consistently  to  approve  the  entry  and 
naturalization  of  specified  qualified 
aUens. 

EFFECm^  DATE  January  7. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicolas  D.  Mansfield,  Trial  Attorney, 
Criminal  Division,  United  States 
Department  of  justice,  room  9112,  Bond 
Building.  Washington.  DC  20530. 
Telephone:  (202)  514-1195. 
SUPPLEMENTARY  MFORMATMN:  Section  7 
of  the  Central  Intelligence  Agency  Act 
of  1949,  as  amended,  50  U.S.C.  403h. 
confers  upon  the  Attorney  General,  in 
conjunction  with  the  Director  of  Central 
Intelligence  and  the  Commissioner  of 


Immigration  and  Naturalization,  the 
authority  to  permit  the  entry  of  certain 
aliens  into  the  United  States  for- 
permanent  residence,  when  it  is  in  the 
interest  of  the  national  security  of  the 
United  States  or  essential  to  the 
furtherance  of  the  national  intelligence 
mission.  Section  316(f)  of  the 
Immigration  and  Nationality  Act,  as 
amended  ("Act"),  8  U.S.C.  1427(f), 
confers  upon  the  Attorney  General,  in 
conjunction  with  the  Director  of  Central 
Intelligence  and  the  Conunissioner  of 
Immigration,  the  authority  to  expedite 
the  naturalization  of  certain  foreign 
intelligence  sources,  without  regard  to 
the  residence  and  physical  presence 
requirements  of  section  316  of  the  Act,  if 
those  sources  are  otherwise  eligible  for 
naturalization  and  have  made    ■ 
extraordinary  contributions  to  the 
national  security  of  the  United  States  or 
to  the  conduct  of  United  States 
intelligence  activities. 

Section  0.63  of  title  28  of  the  Code  of 
Federal  Regulations  previously 
delegated  the  Attorney  General's 
authority  under  50  U.S.C.  403h  and  8 
U.S.C  1427(f)  to  the  Assistant  Attorney 
General  in  charge  of  the  Criminal 
Division.  This  order  amends  §  0.63  by 
adding  the  Deputy  Assistant  Attorneys 
General.  Criminal  Division,  to  the  list  of 
individuals  empowered  to  exercise  the 
Attorney  General's  authority  in 
connection  with  SO  U.S.C.  403h  and  8 
U.S.C.  1427(f). 

This  order  is  a  matter  of  internal 
Department  management  In  accordance 
with  5  U.S.G  605(b),  the  Attorney 
General  certifies  that  this  rule  does  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  ntunber  of  small 
entities.  5  U.S.C  605(b).  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  Executive  Order  No. 
12291.  nor  does  it  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  section  6  of  Executive 
Order  No.  12812. 

List  of  Subjects  in  28  CFR  Part  O 

Authority  delegations  (Government 
agencies).  Government  employees, 
Organization  and  functions 
(Government  agencies),  Whistleblowing. 

Accordingly,  by  virtue  of  the  authority 
vested  in  me  as  Attorney  General  by  5 
U.S.C.  301. 28  U.S.C.  509  and  510,  i 
U.S.C  1427(f).  and  50  U.S.a  403h. 
subpart  K  of  part  O  of  title  28  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 
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PART  0-OROANIZATK>N  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  part  O 
continues  to  read  as  follows: 

Authority:  5  VS.C.  301;  28  U.S.C  508.  Sia 
51S-519. 

2.  Section  0.63  is  revised  to  read  as 
follows: 

0J09    iMW9''"On  rvipvciing  wtBnwmon 
■no  imnraHzmon  oi  csmMiMenc 

(a)  The  Assistant  Attorney  General  in 
charge  of  the  Criminal  Division  and  the 
Deputy  Assistant  Attorney  General, 
Criminal  Division,  are  each  authorized 
to  exercise  the  power  and  authority 
vested  in  the  Attorney  General  by 
section  7  of  the  Central  Intelligence 
Agency  Act  of  1949,  as  amended,  SO 
U.S.C.  403h.  with  respect  to  entry  of 
certain  aliens  into  the  United  States  for 
permanent  residence. 

(b)  The  Assistant  Attorney  General  in 
charge  of  the  Crimincd  Division  and  the 
Deputy  Assistant  Attorneys  General 
Criminal  Division,  are  each  authorized 
to  exercise  the  power  and  authority 
vested  in  the  Attorney  General  by 
section  3ie(f)  of  the  Immigration  and 
Nationality  Act  8  U.S.C.  1427(f).  with 
respect  to  the  naturalization  Of  certain 
foreign  intelligence  sources. 

Dated:  January  7, 1992. 
WiUiam  P.  Bair, 
Attorney  General 
(FR  Doc  92-973  Filed  1-14-92: 8:4S  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parte  2610  and  2622 

Late  Premhim  Paymente  and  Employer 
UalMllty  Underpaymente  and 
Overpaymente;  Intereet  Rate  for 
Determining  Variable  Rate  Premium; 
Amendments  to  Interest  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACnow;  Fmal  rule.     

summary:  This  document  notifies  the 
public  of  the  interest  rate  applicable  to 
late  premium  payments  and  employer 
Uability  underpayments  and 
overpayments  for  the  calendar  quarter 
beginning  January  1, 1992.  This  interest 
rate  is  established  quarterly  by  the 
Internal  Revenue  Service.  This 
document  also  sets  forth  the  interest 
rates  for  valuing  unfunded  vested 
benefits  for  premium  purposes  for  plan 
years  beginning  in  November  1991 
through  January  1992.  These  interest 
rates  are  established  pursuant  to  section 


4000  of  the  Eraplosrment  Retirement 
Income  Security  Act  of  1974,  as 
amended.  The  effect  of  these 
amendments  is  to  advise  plan  sponsors 
and  pension  practitioners  of  these  new 
interest  rates. 

EFFECmn  date:  January  1. 1992. 
PON  RMTIMR  NMNMATIOM  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Code  22500,  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street.  NAV., 
Washington,  DC  20006:  telephone  (202) 
778-8850  ((202)  778-8859  for  TTY  and 
TTD).  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION;  As  part 

of  title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA").  The  Pension 
Benefit  Guaranty  Corporation  ("PBGC') 
collects  premiums  from  ongoing  plans  to 
support  the  single-employer  and 
multiemployer  insurance  programs. 
Under  the  single-employer  program,  the 
PBGC  also  collects  employer  liability 
from  those  persons  described  in  ERISA 
section  4062(a).  Under  ERISA  section 
4007  and  29  CFR  2610.7,  the  interest  rate 
to  be  charged  on  unpaid  premiums  is  the 
rate  established  under  section  6601  of 
the  Internal  Revenue  Code  ("Code"). 
Similariy,  under  29  CFR  2622.7.  the 
interest  rate  to  be  credited  or  charged 
with  respect  to  overpayments  or 
underpayments  of  employer  liability  is 
the  section  6601  rate.  These  interest 
rates  are  published  by  the  PBGC  in 
appendix  A  to  the  premium  regulation 
and  appendix  A  to  the  employer  Uability 
regulation. 

The  Internal  Revenue  Service  has 
announced  that  for  the  quarter 
beginning  January  1, 1992.  the  interest 
charged  on  the  underpayment  of  taxes 
will  be  at  a  rate  of  9  percent. 
Accordingly,  the  PBCiC  is  amending 
appendix  A  to  29  CFR  part  2810  and 
appendix  A  to  29  CFR  part  2622  to  set 
forth  this  rate  for  the  January  1, 1992. 
through  March  31, 1992,  quarter. 

Under  ERISA  section 
400e(a)(3)(E)(iii)(II),  In  determining  a 
single-employer  plan's  unfunded  vested 
benefits  for  premium  computation 
purposes,  plans  must  use  an  interest  rate 
equal  to  80%  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  3rear 
for  which  premiums  are  being  paid. 
Under  S  2610.23(b)(1)  of  the  premium 
regulation,  this  value  ts  determined  by 
reference  to  30-year  Treasury  constant 
maturities  as  reported  in  Federal 
Reserve  Statistical  Releases  G.13  and 
H.1S.  The  PBGC  publishes  these  rates  in 
appendix  B  to  the  regulation. 

The  PBGC  publishes  diese  monthly 
interest  rates  in  appendix  B  on  a 


quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  set  forth  in  appendix  A.  (The  PBGC 
publishes  die  appendix  A  rates  every 
quarter,  reganUeiM  of  whether  the  rate 
has  changed.)  Unlike  the  appendix  A 
rate,  which  is  determined  prospectively, 
the  appendix  B  rate  is  not  known  until  a 
short  time  after  the  first  of  the  month  for 
whidi  it  applies.  Accordingly,  the  PBGC 
is  hereby  amending  Appendix  B  to  Part 
2610  to  add  the  vested  benefits 
valuation  rates  for  plan  years  beginnii^ 
in  November  of  1991  through  January  of 
1992. 

The  appendices  to  29  CFR  parts  2610 
and  2622  do  not  prescribe  the  interest 
rates  under  these  regulations.  Under 
both  regulations,  the  Appendix  A  rates 
are  the  rates  determineid  under  section 
6601(a)  of  the  Code.  The  interest  rates  in 
appendix  B  to  part  1610  are  prescribed 
by  ERISA  section  4006(a)(3](E)(iii)(II) 
and  S  2610.23(b)(l]  of  the  regulation. 
These  appendices  merely  collect  and 
republish  the  interest  rates  in  a 
convenient  place.  Thus,  the  interest 
rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  these  amendments  would 
be  unnecessary  and  contrary  to  the 
public  interest.  For  the  above  reasons, 
the  PBGC  also  believes  that  good  cause 
exists  for  making  these  amendments 
effective  immediately. 

The  PBGC  has  determined  that  none 
of  these  amendments  is  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291,  because  they  will  not  have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more:  nor  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions,  nor  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1960  does  not  apply.  See  5  U.S.C 
601(2). 

List  of  Subjects 

29  CFR  Part  2610 

Employee  benefit  plans,  Penalties. 
Pension  insurance.  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2622 

Business  and  industry.  Employee 
benefit  plans.  Pension  insurance. 
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Pensions,  Reporting  and  recordkeeping 
requirements,  and  Small  businesses. 
In  consideration  of  the  foregoing, 
appendix  A  and  appendix  B  to  part  2610 
and  appendix  A  to  part  2622  of  chapter 
XXVI  of  Title  29,  Code  of  Federal 
Regiilations,  are  hereby  amended  as 
follows: 

PART  2610-PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  2610 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1306, 1307 
(1988).  as  amended  by  sec.  7881(h),  Pub.  L 
101-239, 103  Stat.  2106.  2242.       | 

2.  Appendix  A  to  part  2610  is 
amended  by  adding  a  new  entry  for  the 
quarter  be^nning  January  1, 1992,  to 
read  as  follows:  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A— Late  Payment  Interest 
Rates  Chaises 

The  following  table  lists  the  late 
payment  interest  rates  under  {  2610.7(a] 
for  the  specified  time  periods: 


From 


Tlwough 


Intarest  rats 
(P6rc6nt) 


January  1, 1992..  March  31, 1992 9 

3.  Appendix  B  to  part  2610  is  amended 
by  adding  to  the  table  of  interest  rates 
therein  new  entries  for  premhun 
payment  years  be^nning  in  November 
of  1991  through  January  of  1992,  to  read 
as  follows:  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B— Intarest  Rates  for  Valuing 
Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a 
plan's  vested  benefits  under  9  2610.23(b) 
and  in  calculating  a  plan's  adjusted 
vested  benefits  under  §  2610.23(c)(1): 


For  premium  paymem  years 
begirwUngin— 


^<ovember  1991. 
December  1991. 
January  1992 


Required 
interest  rata  < 


6.34 
6.34 

6.16 


'  The  required  Interest  rate  listed  atx>ve  is  equal 
to  80%  o«  ttie  anr>ual  yield  for  30-yeaf  Treasury 
constartt  maturities,  as  reported  in  Federal  Reserve 
Statistical  Release  G.13  and  H.15  for  me  calendar 
month  precedmg  the  calendar  month  in  which  the 
premium  payment  year  begins. 


PART  2622— EMPLOYER  UABILITY 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

4.  The  authority  citation  for  part  2622 
continues  to  read  as  follows: 

Autliority:  29  U.S.C.  1302(b)(3).  1362-1364, 
1367-68,  as  amended  by  sees.  9312, 9313,  Pub. 
L  100-203, 101  Stat.  1330. 

5.  Appendix  A  to  part  2622  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  January  1, 1992,  to 
read  as  follows:  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2622 — Late  Payment 
and  Overpayment  Interest  Rates 

The  following  table  lists  the  late 
payment  and  overpayment  interest  rates 
imder  §  2622.7  for  the  specified  time 
periods: 


From 


Through 


Interest  rate 
(percent) 


January  1, 1992..  March  31. 1992.. 


Issued  in  Washington,  DC,  this  7th  day  of 
January  1992. 

James  B.  Lockhari  m. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  92-1079  Filed  1-14-92;  8:45  amj 
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29  CFR  Part  2619 

Valuation  of  Plan  Benefits  In  Single- 
Employer  Plans;  Amendment  Adopting 
Additional  PBGC  Rates 

agency:  Pension  Benefit  Guaranty 
Corporation. 

action:  Final  rule. 

summary:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  February  1, 1992.  The  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The 
Pension  Benefit  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  February  1, 1992,  which  will  remain 
in  effect  imtil  the  PBGC  issues  new 
interest  rates  and  factors. 
EFFECTIVE  DATE:  February  1. 1992. 


FOR  FURTHER  INFORMATION  CONTACT 

Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Code  22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington.  DC  20006,  202-778-8850 
(202-778-8859  for  TTY  and  TDD  only). 
These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulation  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  btle  IV  of  the  Employee 
Retirement  Income  Security  Act  of  19?4, 
as  amended  ("ERISA").  Under  ERISA 
section  4041(c),  all  plans  wishing  to 
terminate  in  a  distress  termination  must 
value  guaranteed  benefits  and  "benefit 
liabilities",  i.e.,  all  benefits  provided 
under  the  plan  as  of  the  plan 
termination  date,  using  the  formulas  set 
forth  in  part  2619,  subpart  C.  (Plans 
terminating  in  a  standard  termination 
may,  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC,  use 
these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required.) 
In  addition,  when  the  PBGC  terminates 
an  underftmded  plan  involuntarily 
pursuant  to  ERISA  section  4042(a),  it 
uses  the  subpart  C  formulas  to 
determine  the  amount  of  the  plan's 
tmderfunding. 

Appendix  B  in  part  2619  sets  forth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  in  use 
have  been  in  effect  since  Jantiary  1, 
1992.  This  amendment  adds  to  appendix 
B  a  new  set  of  interest  rates  and  factors 
for  valuing  benefits  in  plans  that 
terminate  on  or  after  February  1, 1992, 
which  set  reflects  a  decrease  of  V* 
percent  in  the  immediate  interest  rate 
from  6ya  percent  to  6V4  percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them.  Any 
change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15th  of  the  month  preceding  the  effective 
date  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
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public  interest  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  February  1, 1992.  and  because 
no  adjustment  by  ongoing  plans  is 
required  by  this  amendment  the  PBGC 
finds  that  good  cause  exists  for  making 
the  rates  set  forth  in  this  amendment 
effective  less  than  30  days  after 
publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291.  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 


major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
or  innovation. 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2619  of  chapter  XXVI,  title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  261»-[AMENDED1 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

AodMrity:  29  U.S.C  1301(a).  1302(bH3). 
1341. 1344,  and  1362  (1988).      " 


2.  Rate  Set  95  of  appendix  B  is  revised 
and  Rate  Set  96  of  appendix  B  is  added 
to  read  as  follows.  The  introductory  text 
is  republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B — ^Interest  Rates  and 
Quantities  Used  to  Value  hnmediate  and 
Defatted  Annidtias 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "Gy"  for  deferred  annuities  and 
to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities,^ 
Ki.  ks.  kt.  ni.  and  n*  are  defined  in 
I  2619.45. 


Rate  set 


For  plans  wWi  a  valualion  data 


Onorafiar 


Bafora 


hnmediata  annuity 
rata(%) 


Dvtafrad  snnunitoM 


k, 


95.. 
96.. 


1-1-92 
2-1 -«2 


2-1-«2 


aso 

6.2S 


1.0675 
1.0560 


1.0*50 
1.0425 


1.0400 
1.0400 


lamea  B.  Loddiaft  ID. 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc.  92-1060  Filed  1-14-82;  6:45  am] 

BIUJNQ  CODE  770a-01-« 


29  CFR  Part  2644 

Collection  of  Withdrawal  LtobUHy; 
Adoption  of  New  Interest  Rate 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
incorporates  certain  interest  rates 
published  by  another  Federal  agency. 
The  effect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regulation  a  new 
interest  rate  to  be  effective  from  January 
1, 1992.  to  March  31, 1992. 
EFFECnve  QATE  January  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Harold  ].  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel 
(22500),  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street.  NW., 
Washington,  DC  20006;  telephone  202- 
778-8850  (202-778-8859  or  TTY  and 
TDD).  These  are  not  toll-free  numbers. 
SUPM^MENTARY  INFORMATION:  Under 
section  4219(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA"),  the  Pension 


Benefit  Guaranty  Corporation  ("the 
PBGC")  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regulation,  codified  at  29 
CFR  part  2644,  deals  with  the  rate  of 
interest  to  be  charged  by  multiemployer 
pension  plans  on  withdrawal  liability 
payments  that  are  overdue  or  in  default 
or  to  be  credited  by  plans  on 
overpayments  of  withdrawal  liability. 
The  regulation  allows  plans  to  set  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate, 
S  2e44.3(b)  of  the  regulation  provides 
that  the  rate  to  be  charged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day]  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates"). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15,  that  release  is  the 
authoritative  source  for  the  rates  that 
are  to  be  applied  under  the  regulation. 
As  a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 
them  in  an  appendix  to  part  2644.  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  7V4  percent  which  will 
be  effective  from  January  1. 1992  through 
March  31. 1992.  This  rate  represents  a 
decrease  of  one-half  percent  fi>om  the 


rate  in  effect  for  the  fourth  quarter  of 
1991.  This  rata  is  baM>d  on  the  prim* 
rate  in  effect  on  December  13. 1991. 

The  appendix  to  29  CFR  part  2844 
does  not  prescribe  interest  rates  under 
the  regulation;  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  public 
interest.  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291. 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more: 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment  investment 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment  the  Regulatory  Flexibility 
Act  of  1960  does  not  apply.  See  5  U.S.C. 
601(2). 
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List  of  Subjects  in  29  CFR  Port  2644 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing,  part 
2644  of  subchapter  F  of  chapter  XXVI  of 
title  29.  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2644— NOTICE  AND 
COLi^CTION  OF  WITHDRAWAL 
UABIUTY 

1.  The  authorit>-  citation  for  Part  2644 
continues  to  read  as  follows: 

Authority:  29  U  S.C.  1302{bH3)  and 
1399(c)(6). 

2.  Appendix  A  is  amended  by  adding 
to  the  end  of  the  table  therein  a  new 
entry  as  follows: 


From 


To 


Dateol 
quotation 


Rate 
(percent) 


01/01/92 03/31/92   12/13/91 


7V* 


Issued  in  Washington.  DC  on  this  7th  day 
of  January  1992. 
James  B.  Lockhart  III, 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

[PR  Doc.  92-1081  Fi!ed  1-14-92;  «:45  am] 

MLUNOCOOE  TTOS-OI-M 


29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal- 
Interest  Rates 

agency:  Pension  Benefit  Guaranty 
Corporation.  i 

action:  Final  rule. 


summary:  Thia  Is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2678.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  February  1992. 

EFFECTIVE  DATE:  February  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Deborah  C.  Murphy.  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington  DC  20006;  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 


beginning  of  the  pertpd  to  which  they 
apply.  (See  5  U.S.C.  553  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  iii  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

•In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H  of  chapter  XXVI  of 
title  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3), 
1399(c)(1)(D),  and  1441(b)(1). 

2.  In  §  2676.15,.paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  entry: 

§2676.15    Interest 

(c)  Interest  Rates. 


For 
valu- 
ation 
dates 
occur- 
ring in 
the 


The  values  tor  W  are 


In 


hi 


H* 


h. 


• 

• 

• 

• 

• 

• 

• 

Fetxu- 

1992. 

06625 

.065 

.06375 

.0625 

.06125 

.06 

.06 

.06 

.06 

.06 

.05875 

.05875 

.05875 

.05875 

.05875 

,055 

UMI 
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Issued  at  Washington,  DC.,  on  this  7th  day 
of  January  1992. 
James.  B.  Lodchart  ID. 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  92-1082  Filed  1-14^2;  8:45  am] 

WLUNO  CODE  T7»-0%-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300234A;  FRL-3947-9] 
RIN  2070-AB7S 

Certain  Fruita  and  Vegetables; 
Definitions  and  Interpretations 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  document  deHnes  the 
commodity  terms  melon,  muskmelon. 
sugar  apple,  and  summer  squash  for 
tolerance  purposes  and  amends  the  crop 
grouping  for  cucurbit  vegetables  to  agree 
with  the  muskmelon  definition.  The 
Interregional  Research  Project  No.  4  (IR- 
4)  requested  this  action. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  January  15, 1992. 
FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Hoyt  Jamerson,  Emergency       ■^ 
Response  and  Minor  Use  Section 
(H7505C),  Registration  Division, 
Environmental  Protection  Agency,  401 M 
St.,  SW..  Washington.  DC  20460.  O^ice 
location  and  telephone  number:  Rm. 
716a  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  (703)- 
557-2310. 

SUPFLEMENTARV  INFORMATION:  In  the 
Federal  Registw  of  September  4, 1991 
(56  FR  43737),  EPA  issued  a  proposed 
rule  that  gave  notice  that  the 
Interregional  Research  Project  No.  4  [fR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New-j^imswick,  NJ  08903, 
had  requested  that  the  Administrator 
propose  that  40  CFR  160.1(h)  be 
amended  to  define  the  commodity  terms 
melon,  muskmelon,  sugar  apple,  and 
summer  squash  for  tolerance  purposes 
and  to  amend  the  crop  grouping  for 
cucurbit  vegetables  to  agree  with  the 
muskmelon  definition. 


Section  180.1(h)  of  the  CFR  (40  CFR 
180.1(h))  provides  a  listing  of  general 
commodity  terms  and  EPA's 
interpretation  of  the  application  of  those 
terms  as  they  apply  to  tolerances  and 
exemptions  from  the  requirement  of  a 
tolerance  for  pesticide  chemicals  under 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a).  The 
general  commodities  are  listed  in 
column  A  of  40  CFR  180.1(h),  and  the 
corresponding  specific  commodities,  for 
which  tolerances  and  exemptions  from 
the  requirement  of  a  tolerance 
established  for  the  general  commodity 
apply,  are  listed  in  column  B. 

There  were  no  comments  received  in 
response  to  the  proposed  rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  general  commodities  melon, 
muskmelon,  sugar  apple,  and  summer 
squash  should  be  interpreted  to  include 
the  corresponding  specific  commodities 
listed  below. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Although  this  regulation  does  not 
establish  or  raise  a  tolerance  level  or 
establish  an  exemption  from  the 
requirement  of  a  tolerance,  the  impact  of 
the  regulation  would  be  the  same  as 
establishing  new  tolerances  or 
exemptions  from  the  requirment  of  a 
tolerance.  Therefore,  the  Administrator 
concludes  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

List  of  SubjecU  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 


Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  23, 1991.     . 

Douglas  D.  Caoiirt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 

PART  180-{  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1(h)  is  amended  by 
revising  the  commodity  definition  for 
melons  and  adding  definitions  for 
muskmelons,  sugar  apple,  and  summer 
squash,  to  read  as  follows: 

§  180.1    Definitions  and  Interpretations. 

***** 

(h)*     *    • 


Muskmetons.  including 
hytxxte  and/or 
vaneMs  of  Cucximis 
m«to  (including  tnje 
cantaloupe, 
-cantaloupe,  casaba. 
Santa  Ctaus  melon, 


honeydaw  melon, 
twneybalto,  Persian 
melon,  golden 


mango  melon. 


Muskmelons.. 


snake  melon):  and 
watannetons.  inchjdmg 
hyt)rids  and/of 
varieties  o(  (CMiilus 
spp.). 
Cocumis  melo  (inckides 
true  cantaloupe. 
cantakxipe.  casaba. 
Santa  Ciaus  mekxi. 


horwydew  melon, 
honey  baHs,  Persian 


snake  mekxt,  and 
other  varieties  and/or 
hyMds  of  these. 
•  •  •  •  • 

Sugv  iwiple Antona  apiMtnosa  L 

(1 


p,  anon),  and 
to  hybrid  A  squamosa 
L.  Ti  A.  chariffioya  AC 
(atemoya)  Mao  A 
lataMaL  (true 
custard  apple). 
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B 


Sunvnor  Miuash.. 


Fiuits  d  Itw  Gourd 
(CucurtJitaoeM)  family 
that  ara  oonaumed 
wtwt  knmatura.  tOO 
paroant  of  Iha  fruil  ia 
aditjia  aitttar  cooked  or 
raw,  once  pickad  it 
cannot  be  stored,  has 
a  soft  rind  wtwch  ia 
aasiy  penetrated,  aitd 
if  seeds  were 
fMTvaated  tfiey  would 
not  germinate:  e.g., 
Cucufbita  pepo  (Le., 
crooknecK  SQuasfi, 
stratgtneck  squash, 
scaHop  squash,  and 
vegetable  marrow); 
LBgenaha  spp.  (i.e., 
spag.'iettt  squesti, 
hyolan,  cucuzza);  Luffa 
spp.  (i  e..  hechirna, 
Chinese  oK^a); 
MemciKSca  spp.  Oe., 
bitter  meton.  balsam 
pear,  balsam  apple, 
Chinese  cucumber); 
and  other  vanetes 
and 'or  hybnds  of 


thaaaj^ 


3.  In  S  480.34,  by  revising  paragraph 
(f)(9)(ix),  to  read  as  follows: 

{1MJ4    Tacts  on  Uw  amowf t  of  residiM 

rsmsMng. 

•  *  • 

(!)•  •  • 
(9)*  •  • 
(ix)  Cuoirbit  vegetables  group. 

(A)  Commodities.  Balsam  pear  (bitter 
melon]  (Mormordica  spp.);  Chinese 
waxgourd  (Chinese  preserving  melon] 
[Bemicasa  hispida);  citron  melon 
[Citmllus  lanotus);  cuctimber  (Cucumis 
spp.);  gherkin  [Cucumis  anguria); 
gourds,  edible  [Lagenaria  spp.,  Luffa 
acutangula,  L  cylindn'ca);  muskmelon, 
including  hybrids  and/or  varieties  of 
[Cucumis  melo)  (including  true 
cantaloupe,  cantaloupe,  casaba,  Santa 
Claus  melon,  crenshaw  melon, 
honeydew  melon,  honey  balls,  Persian 
melon,  golden  pershaw  melon,  mango 
melon,  pineapple  melon,  snake  melon); 
ptmipkin  [Cucurbita  spp.);  squash, 
summer  [Cucurbita  pepo  var.  melopepo); 
squash,  winter  [Cucurbita  maxima,  C. 
moschata);  watermelon,  including 
hybrids  and/or  varieties  of  [Citrullus 
spp.). 

(B)  Representative  commodities. 
Cucumber,  muskmelon,  and  simimer 
squash. 


(FR  Doc  92-1071  Filed  1-14-82;  8.45  am] 
fniittB  cooc  iiflao  no  r 
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40  CFR  Part  180 

[PP  7F3516/R1138;  HU.-4009-71 
Rm  2070-AB7t ' 

Pesticide  Tolerancee  for  TModicarb 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  insecticide  thiodicarb  (dimethyl 
A^,^Ithiobis([(methylimino) 
carbonyl]oxy]]bis[ethanimidothioate]] 
and  its  metabolite  methomyl  (S-methvl 
N- 

[(methylcarbamoyl)oxy]thioacetimidate) 
in  or  on  the  raw  agricultural  commodity 
leafy  vegetables.  This  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  insecticide  was  in  a 
petition  submitted  by  the  Rhone  Poulenc 
AgCo. 

EFFECTIVE  DATE:  Effective  on  January  15, 
1992. 

ADDRESSES:  Written  objections, 
identified  by  docxmient  control  number, 
[PP  7F3516/R1138],  must  be  submitted 
to:  Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  rm.  3708,  401  M  St., 
SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACH  By 
mail:  Dennis  H.  Edwards,  Jr.,  Product 
Manager  (PM)  19,  Registration  Division 
(H7505C),  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number  Rm.  202,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202,  (703)- 
305-6386. 
SUPPLEMENTARY  WPORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  May  13, 1987  (52  FR  18019), 
which  announced  that  Union  Carbide 
Agricultural  Products  Co.,  T.W. 
Alexander  Drive,  Research  Triangle 
Park,  NC  27709,  had  submitted  a 
pesticide  petition  (PP  7F3516)  to  EPA 
proposing  to  amend  40  CFR  part  180  by 
establishing  a  permanent  tolerance 
under  section  408  of  the  Federal  Food, 
E)rug,  and  Cosmetic  Act  (21  U.S.C  346a) 
for  residues  of  the  insecticide  thiodicarb 
(dimethyl  N.N'- 

(thiobis[[(methylimino)carbonyI]oxyj] 
bis[ethanimidothioate]]  and  its 
metabolite  methomyl  (S-methyl  N- 
[(methylcarbamoyl}oxy]thioacetimidate] 
in  or  on  the  raw  agricultural  commodity 
leafy  vegetables  at  30.0  parts  per  million 
(ppm).  Union  Carbide  was  later 
acquired  by  the  Rhone  Potilenc  Ag  Co. 
The  petitioner  subsequently  amended 
the  petition  by  proposing  a  tolerance  of 
35.0  ppm.  This  revision  was  annotmced 


In  the  Federal  Register  of  October  5, 
1989  (54  FR  41160). 

There  were  no  comments  or  requests 
for  a  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing.  A  conditional  registration  is  being 
issued  currently  requiring  some  studies 
described  later  in  this  document.  The 
tolerances  will  expire  on  July  15, 1994, 
and  the  conditional  registration  will 
expire  on  July  15, 1993. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purposes  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include  a  2-year  rat 
feeding/carcinogenic  study  with  a 
systemic  no-observed-effect-level 
(NOEL)  of  3.0  mg/kg/day  (60  ppm),  a 
cholmesterase  (ChE)  NOEL  greater  than 
10  mg/kg/day  (200  ppm)  and  not 
carcinogenic  at  10  mg/kg/day  (200  ppm) 
(highest  dose  tested  (HDT));  a  2-year 
mouse  feeding/carcinogenic  study  with 
a  systemic  NOEL  of  3  mg/kg/day  (20 
ppm)  and  not  carcinogenic  at  10  mg/kg/ 
day  (70  ppm)  (HDT);  a  1-year  d(« 
feeding  study  twith  red  blood  cells  ChE 
NOEL  of  4.5  mg/kg/day  (180  ppm]  and  a 
systemic  NOEL  of  12.8  mg/kg/day  (512 
ppm);  a  rat  teratology  study  with  a 
maternal  NOEL  less  than  0.5  mg/kg/day 
and  a  developmental  toxicity  NOEL  of  3 
mg/kg/day,  a  three-generation  rat 
reproduction  study  with  an  NOEL  for 
reproductive  effects  greater  than  10  mg/ 
kg/day  (200  ppm]  (HDT);  and  an  acute 
delayed  nemxitoxicity  study  in  the  hen 
negative  at  860  mg/kg.  Mutagenicity 
studies  include  a  structural 
chromosomal  aberration  study  and  other 
mutagenicity  studies  that  did  not 
demonstrate  mutagenicity  or 
genotoxicity. 

The  metabolism  of  thiodicarb  in 
plants  and  animals  is  adequately 
imderstood  for  the  purposes  of  diie 
proposed  tolerance.  A  ruminant 
metabolism  study  shows  that  thiodicarb 
is  metabolized  in  steps  to  methomyl, 
methomyl  oxime,  acetonitrile, 
acetamide,  acetic  acid,  and  carbon 
dioxide.  Plant  metabolism  studies  show 
that  thiodicarb  is  likewise  metabolized 
to  methomyl  methomyl  oxime, 
acetonitrile,  and  carbon  dioxide. 

The  animal  metabolism  study 
identified  acetamide  as  a  potential 
metaboUte  of  thiodicarb.  Acetamide  is 
not  a  plant  metabolite. 

Four  studies  have  been  conducted 
with  acetamide  that  have  demonstrated 
a  possible  carcinogenic  effect.  Although 
none  of  the  four  studies  meet  ciurent 
standards  for  carcinogenicity  testing,  the 
studies  collectively  demonstrate  that,  at 
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least  under  certain  conditions,  long-term 
dietary  administration  of  acetamide  at 
high  doses  is  associated  with  the 
occurrence  of  liver  tumors  in  rats.  In 
1988.  based  on  the  four  acetamide 
studies,  the  Agency  classified  acetamide 
as  a  possible  human  carcinogen  (Group 
C]  and  conducted  a  quantitative  risk 
assessment  for  the  cotton  and  soybean 
uses  proposed  for  thfodicarb.  These 
studies  are  described  in  detail  in  the 
Federal  Re^ster  of  July  3, 1985  (50  FR 
27452  and  27463)  in  which  the  Agency 
proposed  to  establish  tolerances  for  the 
use  of  thiodicarb  on  cotton  and 
soybeans.  In  the  same  notice,  it  was  also 
tentatively  concluded  that  acetamide 
natiually  occurs  in  milk  and  eggs. 
Additional  followup  analyses  confirmed 
these  findings.  In  a  limited  number  of 
untreated  samples  acetamide  levels  in 
milk  averaged  170  ppb  (0.17  ppm).  These 
untreated  background  values  are  far  in 
excess  of  those  maximum  expected 
values  of  acetamide  estimated  from 
thiodicarb,  i.e.,  milk  at  0.3  ppb  (0.0003 
ppm]  and  egg's  at  0.07  ppb  (0.0007  ppm), 
and  it  was  concluded  that  the  ubiquitous 
nature  of  acetamide  may  confound  its 
regulation.  A  final  rule  estabUshing 
tolerances  for  cotton  and  soybeans  was 
published  in  the  Federal  Register  of 
October  10, 1985  (SO  FR  41341  and 
41349). 

The  Agency  has  since  reevaluated  the 
toxicity  of  acetamide.  While  the  Agency 
believes  th£Lt  the  previous  classification 
of  acetamide  as  a  Group  C  carcinogen  is 
appropriate,  it  has  been  deteHnined  that 
the  acetamide  studies  are  not  suitable 
for  quantitative  risk  assessment  because 
of  the  deficiencies  in  the  individual 
studies.  These  deficiencies  include  a 
small  number  of  test  animals,  lack  of  a 
definitive  dose-response  relationship, 
extremely  high  exposure  rates, 
questionable  quality  of  test  animals,  and 
administration  of  oxytetracycline  to  test 
animals  in  one  study  which  might  have 
adversely  influenced  the  test  results.  In 
addition,  the  toxicology  data  base  for 
thiodicarb  includes  two  valid 
'  oncogenicity  studies  that  were  negative 
for  oncogenic  effects. 

However,  because  the  data  base  for 
acetamide  is  incomplete  to  fully  address 
its  carcinogenic  potential  and  to 
determine  whether  there  may  be  a 
species-related  difference  in  conversion 
of  syn-methomyl  to  anti-methomyl  and 
resultant  excretion  as  acetonitrile  or 
metabolic  hydrolysis  to  acetamide,  the 
Agency  is  requiring  the  following 
studies/information: 

1.  Metabolism  study  (with  the  parent 
chemical)  in  an  appropriate  species 
(primate)  and  information  on  whether 


there  is  a  species-specific  metabolic 
conversion  of  thiodicarb  to  acetamide. 

2.  Substantiation  of  the  isomeric  form 
of  the  registered  product. 

3.  Studies  designed  to  identify  and 
measura  (as  the  gluauvnide  or  other 
conjugate)  the  N-hydroxy  acetamide 
metabolite.  A  conditional  registration 
and  a  tolerance  with  expiration  date  are 
being  issued  requiring  these  studies. 
Once  these  studies  have  been  submitted 
and  evaluated,  the  Agency  may  require 
additional  toxicity  studies. 

On  the  basis  of  available  studies  on 
acetamide  and  the  chronic 
carcinogenicity  studies  for  thiodicarb, 
the  Agency  has  concluded  that  the 
human  risk  posed  by  the  use  of 
thiodicarb  on  leafy  vegetables  does  not 
raise  significant  risk  concerns. 

Based  on  the  2-year  rat  feeding  study 
with  a  NOEL  of  3.0  mg/kg/day  and 
using  an  uncertainty  factor  of  100,  the 
reference  dose  (RfD)  for  humans  is  0.03 
mg/kg  body  weight/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
for  this  chemical  utilizes  1.833  percent  of 
the  RfD.  The  ciurent  action  will 
contribute  0.0125  mg/kg/day  of  residue 
to  the  human  diet  utilizing  an  additional 
39.835  percent  of  the  RfD.  This  results  in 
a  total  utilization  of  41.667  percent  of  the 
RfD. 

The  nature  of  the  residue  in  plants  is 
considered  to  be  adequately  understood 
to  support  this  tolerance  request. 
Adequate  analytical  methods,  gas 
chromatography  with  a  flame 
photometric  detector  selective  for  sulfur- 
containing  compounds  and  gas 
chromatography/mass  spectrometry,  are 
available  for  enforcement  purposes.  The 
methodology  has  been  published  in  the 
Food  and  Drug  Administration's 
Pesticide  Analytical  Manual  (PAM)  II. 
There  are  no  livestock  feed  items 
associated  with  this  petition:  there  are 
no  problems  of  secondary  residues  in 
meat,  milk,  poultry,  and  eggs. 

Based  on  the  above  information,  the 
Agency  has  concluded  that  the  proposed 
tolerance  for  residues  of  the  pesticide  in 
or  on  leafy  vegetables  would  protect 
thepublic  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

EPA  is  also  amending  40  CFR  180.3  by 
adding  new  paragraph  (d)(14)  as  a 
conforming  amendment  to  the  thiodicarb 
revision  under  40  CFR  180.48. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 


for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(8)  on 
which  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines . 
that  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  fact:  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s]  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354, 94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  SubjecU  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  December  23, 1991. 

Dou^i  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21 11.5.(13468  and  371. 

2.  In  S  180.3.  by  adding  new  paragraph 
(d)(14),  to  read  as  follows: 

S  180.3    Tolerances  for  related  pesticide 

chwnlcBis* 

*  •  •  •  • 

(d)*    *    * 

(14)  Where  tolerances  are  established 
for  residues  of  methomyl,  resulting  from 
the  use  of  thiodicarb  and/or  methomyl 
on  the  same  raw  agricultural 
commodity,  the  total  amount  of 
methomyl  shall  not  yield  more  residue 
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than  that  pennitted  by  the  higher  of  the 
two  tolerances. 


3.  By  revising  1 180.407.  to  read  as 
follows: 

8110.407   ThMlcarb;  tolerance*  for 


(a)  A  tolerance  is  established  for  the 
combined  residues  of  the  insecticide 
thiodicarb  (dimethyl  N.  /V-[thiobis 
[((methylimino)  carbonyl]oxy]] 
bis[ethanimidothioate])  and  its 
metabolite  metfaomyl  (S-methyl  A/'- 
I(methylcarbanioyl)oxyJ- 
thioacetimadate)  in  or  cm  the  following 
raw  agricultural  conunoditjn 


Comnvxity 


Parts  per 


Cofa  •«•>(  grain  (K  -f  CWHR). 


2.0 
0.4 
0.2 


(b)  A  tolerance  that  expires  on  July  15, 
1994  is  estabUshed  for  the  combined 
residues  of  the  insecticide  thiodicarb 
(dimethyl  yV,^-{^ob>>  [[(methylimino) 
carbonyloxy]]  bis[ethaniniidothioate]) 
and  its  metabolite  methomyl  (S-methyl 
N- 

[(methylcarbainoyl}oxy]thioacetimidate) 
in  or  on  the  following  raw  agricultural 
commodity  crop  group: 


Parttpar 
rniMon 

Lea^y  vogelnblaa -.,. 

SSppm 

[FR  Doc.  92-1072  nied  1-14-92;  8:45 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

IMM  Docket  Na  n-SMr,  RII-7142,  flH- 
7318] 

Radio  Broadcasting  Sarvicas; 
Harrisburg  and  Albarmarla,  NC 

aoency:  Federal  Commimications 
Commission. 

action:  Final  rule. 


StiMMARV:  The  Commission,  at  the 
request  of  York  David  Anthony,  allots 
Channel  224A  to  Harrisburg.  North 
Carolina,  as  the  commimity's  first  local 
FM  service.  See  55  FH  882.  published 
May  12, 199a  Channel  224A  can  be 


allotted  to  Hairisbuig  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  4 J  kilometers  (Z7 
miles]  northwest  to  avoid  short-spacings 
to  Station  WKRR,  Channel  222C 
Asheboro,  North  Carolina,  and  Station 
WZNa  Channel  225C  Dillon.  South 
Carolina,  at  coordinates  North  Latitude 
35-20-28  and  West  Longitude  80-41-3a 
The  counterproposal  of  Piedmont 
Crescent  Commimications,  Inc., 
requesting  the  substitution  of  Channel 
264A  for  Channel  2S5A  at  Albermarle. 
the  reallotment  of  Channel  264A  to 
Harrisburg.  and  the  modificaticBi  of  its 
license  for  StaticMi  WABZ-FM  to  specify 
Harrisburg  as  its  community  of  license, 
is  denied.  With  this  action,  this 
proceeding  is  terminated. 

DATC8:  ESective  February  24. 1992.  The 
window  period  for  filing  applications 
will  open  on  February  25, 1992,  and 
close  on  March  28, 1992. 

PON  raRTHEn  INfOIIMATION  CONTACR 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202}  634-6530. 

•UPPLBMENTAIIY  MFOMIATICN:  This  is  8 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  89-894. 
adopted  December  31, 1991,  and 
released  January  9, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  Street 
NW..  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  7S-CAMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 

f  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  adding  Harrisburg,  Channel 
224A. 

Federal  Conununicationa  Commiasion. 
Michael  C  Ruger, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc  92-1104  nied  1-14-92;  8:45  am] 
BiujNa  cooe  t7it-oi-« 


47CFIIPart79 

[MM  Docket  No.  t^^SM;  RM-MK  RM- 
720S] 

Radio  Broadcaaing  Sarvica^  Epworth 
and  DyaravOa.  lA,  and  DodgevHIe,  Wl 

AQCNCV:  Federal  Conmmnications 
Commission. 

action:  Final  rule. 

auMMARV:  This  document  aUots  Channel 
247C3  to  Epworth,  Iowa,  in  response  to  a 
request  filed  by  Margaret  Keefer.  See  54 
FR  37669.  September  12. 1989.  The 
allotment  of  Channel  247C3  to  Epworth 
was  that  community's  first  local 
transmission  service.  Accordingly,  that 
allotment  was  preferred  over  a 
counterproposal  tiiat  requested  an 
upgrade  of  allotted  Chaimel  257A  at 
Dodgeville.  Wisconsin.  Commission 
priorities  require  that  first  local  service 
be  favored  over  an  upgrade  in  a 
community  wfaidi  already  has  a  first 
local  service.  The  coordinates  for  the 
Epworth  altotment  are  42-26-42  and  90- 
55-55.  With  this  action  the  proceeding  is 
terminated. 

EFFECnvK  date:  February  24. 1992.  The 
window  period  for  filing  applications  for 
Channel  247C3  at  Epwi^  will  open  on 
February  25. 1992.  and  close  on  March 
26.1992. 

KM  HIMTNIR  aWOIIMATKM  CONTACT: 
Belford  V.  Lawson.  m.  Mass  Media 
Bureau.  (202)  834-653a 

aUPPLCMENTARV  MTOMIATION:  This  is  8 

synopsis  of  the  Crannussion's  Report 
and  Order.  MM  Docket  No.  89-384, 
adopted  December  31. 1991.  and 
released  January  9. 1902.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1910  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  bom  the  Commission's 
copy  contractors.  Downtown  Copy 
Center^  (202)  452-1422, 1714  2l8t  Street 
NWh  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-[AMENOEO] 

1.  The  authority  citation  tot  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  1S4. 309. 


(73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
adding  Channel  247C3.  Epworth. 
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Federal  Communicatioiu  Commission. 

Andnw  |.  Rhodes, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  92-1105  Filed  l-14-«2;  8:45  am] 

BIUINO  CODE  STia-OI-H 


47CFRPart73 

[MM  Docket  No.  87-563;  RM-6078.  RM- 
6710] 

Radio  Broadcasting  Services;  Heber 
Springs  and  Newport,  AR 

AQENCY:  Federal  Communications 
Commission. 

action:  Pinal  role. 

summary:  This  action  substitutes 
Channel  244C2  for  Channel  264A  at 
Newport.  Arkansas,  and  Channel  264C2 
for  Channel  244A  at  Heber  Springs, 
Arkansas,  and  modifies  the  licenses  of 
Station  KOKR(FM),  Newport.  Arkansas, 
and  Station  KAWW-FM.  Heber  Springs. 
Arkansas,  accordingly,  to  specify 
operation  on  the  higher  class  channels. 
See  55  FR 17438,  April  25. 1990.  Channel 
244C2  can  be  allotted  at  Newport  at  a 
restricted  site  17.3  kilometers  (10.7 
miles)  southwest  at  coordinates  35-29- 
00  and  91-22-30.  Channel  264C2  can  be 
allotted  at  Heber  Springs  at  a  restricted 
site  6.2  kilometers  (4.2  miles)  soudi  at 
coordinates  35-25-52  and  92-01-64. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECnve  date:  February  21. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Second 
Report  and  Order.  MM  Docket  No.  87- 
563,  adopted  December  30, 1991.  and 
released  January  7. 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230)  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street. 
NW..  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PARTTS-CAMENDEDl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows:     ' 

Authority:  47  U.S.C  154, 303. 


{73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Chaimel  284A  and  adding 
Channel  244C2  at  Newport,  and  by 
removing  Channel  244A  and  adding 
Channel  264C2  at  Heber  Springs. 
Federal  Communicatioiu  CtHnmissioo. 
Andrew  |.  Rhodes, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  92-1101  Filed  1-14-02;  6:45  am] 

aiUJNQ  COOC  S71S-SV4I 


47  CFR  Part  73 

[MM  Docket  No.  00-406;  RII-6745.  RM- 
7255] 

Radio  Broadcasting  Servicea; 
Grenada,  Artesia  and  Okolona,  MS 

AOBICY:  Federal  Communications 

Commission. 

AcnoN:  Final  rule. 

summary:  This  document  substitutes 
Channel  2eiC2  for  Channel  261A  at 
Grenada,  Mississippi,  and  modifies  the 
license  of  Station  WQXB{FM)  to  specify 
operation  on  the  higher  class  channel  in 
response  to  a  joint  petition  filed  by 
Chatterbox,  Inc.  and  WYS.  Inc.  See  54 
FR  40138.  September  29, 1989.  In 
addition,  this  action  substitutes  Channel 
260C2  for  Channel  261A  at  Artesia, 
Mississippi,  and  modifies  the  license  of 
Station  WZIX(FM)  accordingly.  Fmally, 
this  action  allots  Channel  289A  to 
Okolona,  Mississippi,  as  that 
community's  first  local  broadcast 
service.  The  coordinates  for  Chaimel 
261C2  at  Grenada  are  North  Latitude  33- 
43-08  and  West  Longitude  90-01-56.  The 
coordinates  for  Channel  260C2  at 
Artesia  are  North  Latitude  33-41-00  and 
West  Longitude  88-36-48.  The 
coordinates  for  Channel  289A  at 
Okolona  are  North  Latitude  33-57-51 
and  West  Longitude  88-t4-«l.  With  this 
action,  this  proceeding  is  terminated. 
EFFECnvi  date:  February  21, 1992;  the 
window  period  for  filing  applications 
will  open  on  February  24, 1992,  and 
close  on  March  25. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Scrutchins,  Mass  Media  Bureau. 
(202)  632-6302. 

SUPPLEMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-106, 
adopted  December  30. 1991,  and 
released  January  7, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington,  DC  The 


complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street,  NW.. 
Washingtoa  DC  20036.  (202)  452-1422. 

List  of  SubjecU  in  47  CFK  Part  73 

Radio  broadcasting. 

PART73-{AIIENDED1 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 

I73J02   [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  ZSIA 
and  adding  Channel  281C2  at  Grenada, 
by  removing  Chaimel  261A  and  adding 
Channel  2e0C2  at  Artesia,  and  by 
adding  Channel  289A.  Okolona. 

Federal  Conunimications  Commission. 

Andrew  |.  Rhodes, 

Chief  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  92-1100  Filed  1-14-82;  8:45  am] 

enxMO  COM  s7ik«i-« 


47  CFR  Part  73 

[MM  Docket  Na  OI-ITS;  RM-77S4] 

Radio  Broadcasting  Services;  Bixby. 
OK 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  John  M.  Singer,  substitutes 
Channel  287C3  for  Channel  287A  at 
Bixby,  Oklahoma,  and  modifies  his 
construction  permit  for  Station  KBXT- 
FM  to  specify  operation  on  the  higher 
class  channel.  See  56  FR  30374.  July  2. 
1991.  Channel  287C3  can  be  allottod  to 
Bixby  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  35-56-30  and 
West  Longitude  95-52-48.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  February  21, 1992. 
FOR  FURTHBI  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  RypRMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-17a 
adopted  December  30, 1991,  and 
released  January  8, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
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normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Downtown  Copy 
Center,  (202}  452-1422, 1714  2l8t  Street, 
NW..  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follow^: 

Amfaority:  47  U.S.C  154, 303. 

S  73.202    (Amendtd] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  287A 
and  adding  Channel  287C3  at  Bixby. 

Federal  Communications  Commission. 
Midiael  C  Rugar.  [ 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau, 
[FR  Doc  92^1102  Filed  1-14-02;  8:45  am] 

MUJNQ  COM  t712-01-ll 


47  CFR  Part  73 

[MM  Docket  Na  •1-278;  RM-7M4] 

Racflo  Broadcasting  Services;  Belton, 
TX 


AOENCV:  Federal  Commimications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Sheldon  Communications, 
Inc.,  licensee  of  Station  KOOC(FM), 
Channel  292A,  Belton,  Texas,  substitutes 
Channel  292C3  for  Channel  292A  at 
Belton,  and  modifies  KOOC(FM)'8 
license  to  specify  operation  on  the 
higher  powered  channel.  See  56  FR 
50550,  October  7, 1991.  Channel  292C3 
can  be  allotted  to  Belton  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  and 
can  be  used  at  Station  KOOC(F'M)'s 
licensed  site.  The  coordinates  for 
Channel  292C3  are  31-03-46  and  97-31- 
54.  With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  February  24, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-276, 
adopted  January  3, 1992,  and!  released 
January  9, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422. 
1714^21st  Street  NW.,  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  "Texas,  is  amended  by 
removing  Channel  292A  and  adding 
Channel  292C3  at  Belton. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  92-1103  Filed  1-14-92;  8:45  am] 

■NJJNQ  COOC  STia-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  91-296;  RM-6090] 

Radio  Broadcasting  Services; 
Cliristiansted,  Virgin  islands 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Channel  228B  in  lieu  of  Channel  228A  at 
Christiansted,  Virgin  Islands,  and 
modiHes  the  construction  permit  for 
Station  WAVI,  Christiansted,  Virgin 
Islands,  to  specify  operation  on  Channel 
228B.  The  reference  coordinates  for  the 
Channel  228B  allotment  at 
Christiansted,  Virgin  Islands,  are  17-44- 
07  and  64-40-12.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  February  24, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Report 
and  Order,  MM  Docket  No.  91-296, 
adopted  December  30, 1991,  and 
released  January  9. 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 


be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street, 
NW..  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303, 316. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virgin  Islands,  is 
amended  by  removing  Channel  228A 
and  adding  Channel  228B  at 
Christiansted. 

Federal  Communications  Commissioa 

Douglas  W.  Webbink, 

Chief  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  92-1106  Filed  1-14-92;  8:45  am) 

BILUNQ  COOC  SriS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49CFRPart571 

[Docket  Na  89-18;  Nottee  7] 

RiN2127-AE31 

Federal  Motor  Vehicle  Safety 
Standards;  Glazing  Materials 

agency:  National  Highway  TrafTic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule;  response  to  petition 
for  reconsideration. 

summary:  On  April  23, 1991,  NHTSA 
published  a  Hnal  rule  which  amended 
Safety  Standard  No.  205,  Glazing 
Materials,  to  permit  three  new  items  of 
glass-plastic  glazing  in  motor  vehicles. 
One  of  these.  Item  15A,  Annealed  glass- 
plastic  glazing,  was  permitted  to  be  used 
anywhere  in  a  motor  vehicle  except  the 
windshield.  It  was  not,  however, 
permitted  for  convertibles.  In  response 
to  a  petition  for  reconsideration  from 
General  Motors,  this  notice  amends 
Standard  No.  205  to  remove  the 
standard's  prohibition  of  Item  ISA 
glazing  for  convertibles.  The  notice  also 
makes  a  technical  amendment  to  the 
standard  to  permit  the  use  of  Item  14 
glass-plastic  glazing  for  side  and  rear 
windows  in  convertibles. 
DATES:  The  amendments  in  this  final 
rule  are  elective  February  14, 1992. 


UMI 


Faderri  Regbter  /  Vol.  57.  Na  IQ  /  Wednesday.  lanuary  15.  1992  /  Rules  and  Regulattom 


Petitions  for  reconsideration  of  this  final 
rule  must  be  filed  by  Pelmiary  14, 1982. 
ADORfSSES:  Petitions  for 
reconsideration  should  refer  to  the 
above  docket  and  notice  numbers  and 
be  submitted  to  the  following: 
Administrator,  room  5220,  National 
Highway  Traffic  Safety  Administration. 
400,Seventh  Street,  SW.,  Washington, 
DC  20590.  It  is  requested  that  10  copies 
must  be  submitted. 
Foii  FUfrraeii  mromiA'noN  contact: 
Mr.  Clark  Harper,  Office  of  Vehicle 
Safety  Standards.  NRM-12,  room  532a 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SW.. 
Washington.  DC  20S90  (202-366-2264). 
SUPPLEMENTARV  INFORMATION:  Safety 
Standard  No.  Glazing  Materials, 
specifies  performance  requirements  for 
the  types  of  glazing  that  may  be 
installed  in  motor  vehicles.  It  also 
specifies  the  vehicle  locations  in  which 
the  various  types  of  glazing  may  be 
installed.  One  type  of  glazing  addressed 
in  Standard  No.  205  is  glass-plastic 
glazing,  a  laminate  of  one  or  more  layers 
of  glass  and  one  or  more  layers  of 
plastic.  It  is  installed  so  that  a  glass 
layer  faces  outward  and  a  plastic  layer 
inward. 

On  April  23. 1991.  NHTSA  pubhshed 
in  the  Federal  Register  (56  FR  18526]  a 
fmal  rule  permitting  three  new  items  of 
glass-plastic  glazing.  One  of  these.  Item 
15A.  Annealed  glass-plastic  glazing,  was 
permitted  to  be  used  anywhere  in  a 
motor  vehicle  except  the  windshield.  It 
was  not  however,  permitted  for 
convertibles.  The  other  two  items  were 
only  permitted  to  be  used  in  areas  not 
requisite  for  driving  visibility.  NHTSA 
stated  that  it  believed  the  addition  of  the 
three  new  types  of  glazing  to  Standard 
No.  205  would  facilitate  the  use  of  glass- 
plastic  glazing  in  all  glazing  locations  in 
a  motor  vehicle,  and  that  it  encourages 
greater  use  of  glass-plastic  glazing 
because  of  its  proven  injury-reduction 
capabilities  in  crashes. 

In  prohibiting  the  use  of  Item  ISA 
glazing  for  convertibles,  NHTSA 
followed  the  same  approach  it  had  used 
earlier  for  Item  14  glazing,  the  first  type 
of  glass-plastic  glazing  permitted  to  be 
used  in  areas  requisite  for  driving 
visibility.  The  final  rule  permitting  the 
use.bf  Item  14  glazing  was  published  in 
the  Federal  Ri«istar  (48  FR  52081)  on 
November  16. 1983. 

NHTSA  prohibited  the  use  of  Item  14 
glazing  in  convertibles  because  of 
concern  about  possible  discoloration  of 
the  glazing.  In  the  November  1983 
notice,  the  agency  noted  that  the  plastic 
side  of  glass-plastic  glazing  is 
susceptible  to  chemical  alteration 
(becoming  yellow  or  cloudy)  when 


exposed  to  intense  and  prolonged 
ultraviolet  light  In  addressing  the  use  of 
Item  14  gazing  in  convertibles.  NHTSA 
stated  the  following: 

The  agency  is,  however,  concerned 
about  the  potential  exposure  of  the 
plastic  side  of  the  windshield  in 
convertibles  and  vehicles  that  have  no 
or  removable  tops.  While  the  agency 
believes  that  a  prolonged  test  directing 
ultraviolet  radiation  against  the  plastic 
side  of  the  glazing  would  be  overly 
stringent,  it  does  believe  that  it  may  be 
appropriate  to  set  some  requirement  for 
directing  ultraviolet  radiation  against 
the  plastic-side  of  glass-plastic  glazing 
for  use  in  convertibles  or  cars  with  no  or 
removable  tops.  At  this  time,  the  agency 
lacks  the  necessary  data  to  support  sudi 
requirement.  As  an  interim  solution,  the 
agency  has  decided  to  prohibit  the  use 
of  glass-plastic  glazing  in  those  vehicles 
until  sud)  data  are  available.  48  FR 
52062.  ^ 

In  following  this  same  approach  for 
Item  15A  glazing.  NHTSA  stated  the 
following  in  its  April  1991  notice: 

The  NFRM  did  not  explicitly  state  that  Item 
15  is  prohibited  in  convertible-type  vehicles, 
at  is  Item  14.  to  prevent  excessive 
deterioration  of  glazing  in  areas  requisite  for ' 
driving  visibility  due  to  ultraviolet  radiation. 
The  final  rule  (makes]  explicit  the  agency's 
intent  in  (this  area].  56  FR  1853a 

General  Motors  (CM)  submitted  a 
petition  requesting  that  NHTSA 
reconsider  its  prohibition  of  Item  ISA 
glazing  in  convertibles.  CM  stated  that  it 
believes  Item  15A  glazing  would  not  be 
exposed  to  significantly  greater  amounts 
of  ultraviolet  light  directed  against  the 
plastic  side  in  convertibles  than  in  non- 
convertibles.  That  company  stated  that 
it  believes  convertibles  are  typically 
operated  with  the  side  windows  in  the 
open  (i.e.,  down)  position,  and  that 
similarly,  rear  windows  are  typically 
part  of  the  removed  or  stowed  roof. 
Therefore,  according  to  CM.  side  and 
rear  windows  in  convertibles  are  not 
likely  to  be  exposed  to  significantly 
more  ultraviolet  light  when  the  roof  is 
removed  or  stowed. 

CM  also  argued  that  the  prohibition  of 
Item  ISA  glazing  for  convertibles  could 
discourage  development  of  market- 
feasible  glass-plastic  glazing.  That 
company  noted  that  in  some  cases,  the 
same  glazing  material  is  used  in  both  the 
base  uid  convertible  versions  of  the 
same  model.  According  to  CM.  a  vehicle 
manufacturer  wanting  to  use  glass- 
plastic  glazing  in  the  base  (i.e..  non- 
convertible)  version  might  be 
discouraged  by  the  added  cost  of 
developing  different  glazing  materials 
for  base  and  convertible  versions. 


After  considering  GM's  petition. 
NHTSA  has  decided  to  amend  Standard 
No.  205  to  remove  the  standard's 
prohibition  of  Item  15A  glazing  for 
convertibles.  The  agency  is  persuaded 
that  possible  discoloration  of  glazing 
resulting  from  direct  sunlight  on  the 
inside,  plastic  side  of  the  glazing  is  not  a 
significant  concern  for  glazing  areas 
otfier  than  the  windshield.  (As  indicated 
above.  Item  15A  glazing  is  not  pennittad 
to  be  used  for  the  windshield  of  any 
vehicles.)  NHTSA  agrees  that 
convertibles  are  typically  driven  either 
with  the  top  up  or.  when  the  top  is 
down,  with  the  side  windows  down  and 
the  rear  window  removed.  Thus,  the 
inside,  plastic  side  of  Item  15A  glazing 
on  the  side  windows  or  rear  window  of 
convertibles  is  not  likely  to  be  exposed 
to  significantly  more  ultraviolet  light 
than  the  same  glazing  on  non- 
convertibles.  NHTSA  has  therefore 
.determined  that  its  rationale  for 
prohibiting  the  use  of  glass-plastic 
glazing  for  convertibles  is  not  valid  for 
side  windows  and  the  rear  window. 

NHTSA  notes  that  in  the  rulemaking 
concerning  Item  14  glazing,  it  was 
generally  imderstood  that  Item  14 
glazing  was  intended  to  be  used  for 
windshields.  Therefore,  the  agency's 
analysis  for  convertibles  of  possible 
discoloration  resulting  from  direct 
sunlight  on  the  plastic  side  of  the  glazing 
focused  on  windshields.  While  NHTSA 
is  unaware  of  any  mantifacturer  plans  to 
use  Item  14  glazing  for  side  or  rear 
windows,  the  agency  recognizes  that  its 
conclusions  about  the  inappropriateness 
of  prohibiting  Item  15  glazing  for  side 
and  rear  windows  of  convertibles  is 
equally  applicable  to  Item  14  glazing. 
Therefore,  the  agency  is  making  a 
technical  amendment  to  Standard  No. 
205  to  permit  the  use  of  Item  14  glazing 
for  convertible  side  and  rear  windows. 

In  its  petition.  CM  also  requested 
clarification  of  certain  wording  of 
Standard  No.  205.  The  issue  raised  by 
CM  concerning  this  language  was 
subsequently  addressed  by  NHTSA  in  a 
correction  notice  published  in  the 
Federal  Register  (56  FR  40148)  on 
September  27. 1991. 

This  rule  relieves  restrictions  in 
Standard  No.  205  by  permitting  the  use 
of  two  items  of  glass-plastic  glazing  in 
convertible  side  and  rear  windows. 
Manufacturers  are  not  required  to  use 
these  items  of  glass-plastic  glazing. 
Because  the  rule  relieves  restrictions 
and  facilitates  the  use  of  glass-plastic 
glazing  in  motor  vehicles.  NifTSA  finds 
for  good  cause  that  the  rule  should 
become  effective  30  days  after  it  is 
published. 
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Rulemaking  Analyses 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzec?  this  final  rule 
and  determined  that  it  is  neither  "ma'jor" 
within  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  This  final  rule  does  not 
require  the  use  of  glass-plastic  glazing 
but  instead  removes  the  prohibition  of 
using  two  items  of  glass-plastic  glazing 
for  convertible  side  and  rear  windows. 
No  additional  required  costs  are 
imposed  on  manufacturers  or 
consumers.  The  agency  has  determined 
that  the  economic  effects  of  this  rule  are 
so  minimal  that  a  full  regulatory 
evaluation  is  not  required. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  Based 
upon  the  agency's  evaluation,  I  certi^ 
that  this  final  rule  would  not  have  a 
eSignificant  economic  impact  on  a 
substantial  number  of  small  entities^s 
indicated  above,  this  final  rule  does  not 
require  the  use  of  glass-plastic  glazing 
but  instead  removes  the  prohibition  of 
using  two  items  of  glass-plastic  glazing 
for  convertible  side  and  rear  windows. 
No  additional  required  costs  are 
imposed  on  manufacturers  or 
consumers.  Therefore,  this  rule  will  not 
have  a  significant  economic  impact  on 
small  businesses  manufacturing  glazing 
or  vehicles,  or  on  small  businesses, 
small  organizations  and  small 
governmental  units  purchasing  glazing 
or  new  vehicles. 

C.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  1^612.  NHTSA  has  determined 
that  the  final  rule  has  no  Federalism 
implications  that  warrant  the 
preparation  of  a  Federalism 
Assessment. 

D.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Envirorunental  Policy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  this  final  rule. 
The  agency  has  determined  that  this 
.  final  rule  does  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 


list  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571-(  AMENDED] 

In  consideration  of  the  foregoing.  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1  JO. 

§571.205    f Amended] 

2.  In  5  571.205,  S5.1.2.4  and  S5.1.2.5  are 
revised  to  read  as  follows: 
***** 

55.1.2.4.  Item  14 — Glass  Plastics. 
Glass-plastic  glazing  materials  that 
comply  with  the  labeling  requirements 
of  S5.1.2.10  and  Test  Nos.  1,  2.  3, 4,  9, 12, 
15, 16, 17, 18, 19,  24,  26,  and  2a  as  those 
tests  are  modified  in  S5.1.2.9,  Test 
Procedures  for  Gloss-Plastics,  may  be 
used  anywhere  in  a  motor  vehicle, 
except  that  it  may  not  be  used  in 
windshields  of  any  of  the  following 
vehicles:  convertibles,  vehicles  that 
have  no  roof,  vehicles  whose  roofs  are 
completely  removable. 

55.1.2.5.  Item  15A— Annealed  Glass- 
Plastic  for  use  in  all  Positions  in  a 
Vehicle  Except  the  Windshield.  Glass- 
plastic  glazing  materials  that  comply 
with  Test  Nos.  1,  2.  3, 4, 9, 12, 16. 17, 18, 
19.  24,  and  28,  as  those  tests  are 
modified  in  S5.1.2.9,  Test  Procedures 
for  Glass-Plastics,  may  be  used 
anywhere  in  a  motor  vehicle  except  the 
windshield. 


UMI 


Issued  on  |anuary  9. 1992. 
Jeiry  Ralph  Curry, 
Administrator. 
[FR  Doc.  92-1007  Filed  1-14-92;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611  and  663 

[Docket  No.  920109-2009] 

Foreign  Fishing;  Pacific  Coast 
Groundfish  Fistiefy 

aoency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  1992  groundfish 
fishery  specifications  and  management 
measures,  and  request  for  comments. 

summary:  NOAA  announces  the  1992 
specifications  and  management 


measures  for  groundfish  taken  in  the 
U.S.  exclusive  economic  zone  and  state 
waters  off  the  coasts  of  Washington. 
Oregon,  and  California  under  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP).  The  specifications  include 
the  level  of  the  acceptable  biological 
catch,  harvest  guidelines  and  quotas, 
and  their  distribution  between  domestic 
and  foreign  fishing  operations.  The 
management  measures  for  1992  are 
designed  to  keep  landings  within  the 
harvest  guidelines  or  quotas,  if  any,  and 
to  achieve  the  goals  and  objectives  of     - 
the  FMP  and  its  implementing 
regulations.  These  actions  are. 
authorized  by  the  regulations 
implementing  the  FMP.  The  intended 
effect  of  these  actions  is  to  establish 
allowable  harvest  levels  of  Pacific  coast 
goundfish  and  to  implement 
management  measures  designed  to 
achieve  but  not  exceed  those  harvest 
levels. 

EFFECTIVE  DATES:  January  1. 1992,  until 
modified,  superseded,  or  rescinded. 
Comments  will  be  accepted  until 
January  30. 1992. 

ADDRESSES:  Comments  on  these  actions 
should  be  sent  to  Mr.  Rolland  A. 
Schmitten,  Director.  Northwest  Region. 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NR,  BIN  C15700, 
Seattle,  WA  98115^0070;  or  Mr.  E. 
Charles  Fullerton,  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  300  S.  Ferry  Street  Terminal 
Island,  CA  90731-7415. 
FOR  FURTHER  INFORMATION  CONTACT! 
William  L  Robinson  (Northwest  Region, 
NMFS)  20&-526-6140;  or  Rodney  R. 
Mclnnis  {Southwest  Region,  NMFS)  213- 
514-6199. 

SUPPLEMENTARY  INFORMATION:  The 

FMP,  as  amended,  requires  that 
management  specifications  for 
groundfish  be  evaluated  each  calendar 
year,  that  harvest  guidelines  or  quotas 
be  specified  for  species  or  species 
groups  in  need  of  additional  protection, 
and  that  management  measures 
designed  to  achieve  the  harvest 
guidelines  or  quotas  be  pubhsned  in  the 
Federal  Regbter  and  implemented  by 
January  1,  the  beginning  of  the  next 
fishing  year. 

This  Federal  Register  notice 
announces  the  final  specifications  and 
management  measures  recommended  by 
the  Pacific  Fishery  Management  Council 
(Council)  and  approved  by  the  Secretary 
of  Commerce  (Secretary)  for 
implementation  effective  January  1, 
1992.  The  specifications  and 
management  measiues  announced 
herein  may  be  modified  during  the  year 
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according  to  the  procedures  of 
Amendment  4  to  the  FMP. 

Amendment  4  to  the  FMP  established 
a  process  which  provides  for  . 
announcement  of  the  fmal  speciHcations 
in  the  Federal  Register  after  full  public 
participation  and  deliberation  at  two 
meetings  ofthe  council.  The  process  for 
adopting  acceptable  biological  catch 
(ABC)  levels,  harves|  guidelines  and 
quotas  for  1992  was  initiated  early  in 
1991  so  that  preliminary  speciflcations 
could  be  adopted  by  the  Council  at  its 
September  1991  meeting.  New  stock 
assessments,  the  basis  for  changes  to 
the  1991  ABCs,  were  distributed  to  the 
public  prior  to  the  September  meeting. 
The  documents  were  reviewed  and 
commented  upon  by  the  Council's 
scientific  and  industry  advisory 
committees  and  by  the  public.  After 
receiving  the  comments,  the  Council 
adopted  the  preliminary  ABCs  and 
harvest  guidelines  at  the  September 
Council  meeting,  which  were  distributed 
to  the  public  by  a  Council  mailing  to 
interested  individuals,  including  a 


request  for  comments  before  and  during 
the  November  Council  meeting.  The 
final  recommendations  of  harvest 
specifications,  and  management 
measures  designed  to  achieve  those 
specifications,  adopted  at  the  November 
Coimcil  meeting  were  forwarded  to  the 
Secretary  for  implementation  by  January 
1, 1992. 

The  ABCs  and  harvest  guidelines 
announced  herein  are  the  basis  for  the 
management  measures  recommended 
for  1992.  All  of  the  management 
measures  announced  in  this  notice  are 
considered  "routine,"  and  have  been  so 
designated  at  SO  CFR  663.23. 

I.  Hnal  Specifications  of  ABC.  Harvest 
Guidelines  and  Quotas,  and 
Apportionments  to  DAP,  JVP,  DAH,  and 
TALFF 

The  management  specifications 
include  the  ABC  the  designation  and 
amounts  of  harvest  guidelines  or  quotas 
for  species  that  need  individual 


management,  and  the  apportionment  of 
the  harvest  guidelines  or  quotas 
between  domestic  and  foreign  fisheries. 
For  those  species  needing  individual 
management  that  will  not  be  fully 
utilized  by  domestic  processors  or 
harvesters,  or  that  can  be  caught 
without  severely  impacting  species  that 
are  fully  utilized  by  domestic  processors 
or  harvesters,  the  harvest  guidelines  or 
quotas  may  be  apportioned  to  domestic 
annual  harvest  (DAH,  which  includes 
domestic  annual  processing  (DAP)  and 
joint  venture  processing  (JVP))  and  the 
total  allowable  level  of  foreign  fishing 
(TALFF). 

The  final  1992  management 
specifications  are  listed  in  Tables  1  and 
2,  followed  by  a  discussion  of  each 
species  with  an  ABC.  harvest  guideline, 
or  quota  that  differs  from  1991. 

As  in  the  past,  these  specifications 
include  fish  caught  in  state  ocean  waters 
(0-3  nautical  miles  offshore)  as  well  as 
fish  caught  in  the  exclusive  economic 
zone  (EEZ,  3-200  nautical  miles 
ofishore). 


Table  1.— Final  Specifications  of  ABC  for  1992  for  the  Washington,  Oregon,  and  California  Region  by  International 

North  Pacific  Fisheries  C0MM1SS19N  Areas 

[In  thousands  01  metric  lonsl 


Species 

Area 

Vancouver' 

Columbia 

Eureka 

wmjnwmwf 

ToM 

Roundfish:     ■<. 

Lingcod ... 

PacHiccod . 

Pacific  whiting 

1.0 

4.0 

0.5 

1.1 

0.4 

7j0 
3.2 

*  232.0 

Sablefish ^ 

*S.9 

Jack  mackerel „.. 

*52S 

Rockfish: 

PttcHic  0c6an  p6r^  ...«.*....».....«».....,»......»......,......»... 

Shoftbolly ••».•.........«•■•..».....»•»••••.•.».•••■..•»... 

0.0 

0.0 

(•) 

n 

« 

0.0 
♦13.0 

Widow „ 

0 

(•) 
0 

4.3 

S.0 

C) 
{•) 

" T) 

3.3 

1.0 

*7A 

Thomyheadt: 

Shortspine „._„.........„..„....„ „......„..._.. 

S.7 

&1 

(•) 
(•) 

(•) 
OS 

0.3 
1.0 

4S 

0.5 

1.9 

Longspina 

10.1 

SMMStes  complex: 

Bocacdo 

OS 

iT 

-'        OJ 
Z4 

OS 

Canary. „ 

Chilipepper.... 

Yellowlail : „_. 

4.7 

14.0 

Flatfish: 

Dover  sola 

English  «o>e 

19.4 
*1.9 

Petrale  aole 

o.e 

1.1 

OJt 

0.2 

0.5 
2.0 

T) 

Other  flatfish 

OthwFish* , 

0.7 
^s 

3X) 
7.0 

1.7 
1.2 

IS 
2.0 

7.7 
14.7 

>  U.S.  portion,  except  lor  Pacific  whiting. 

■  Theee  species  are  not  cemmon  or  important  in  the  areas  footnoted.  Rockfish  species  with  this  footnote  are  included  in  the  "remaining  reckfish"  category  lor  the 
areas  footnoted  only.  Other  groundfish  species  with  this  footnote  are  inchided  in  the  "other  fish"  category  tor  the  areas  footnoted. 

•  ABC  tar  the  U.S.  and  Canada  oomtiined. 

«  Tolal-aa  INPFC  areas  off  Washington,  Oregon,  and  CaNfomia. 

•  Includes  area  beyond  the  EEZ  (200  nm),  wid  in  the  EEZ  north  of  39'  N.  Mttude.  The  FMP  governs  only  )ack  mackerel  in  the  EEZ  north  ol  39"  N  latRude. 

•  The  ABC  ie  lor  theae  areas  combined.  For  bocaccfo,  the  Eureka  area  conttiutton  is  small. 


■"Other  fish"  inckjdes  sharks,  skates,  ratfish,  morids,  grenadiers,  and  groundfish  species  (except  rockfish)  in  those  areas  designated  by  footnote  2 
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Table  i— Final  Harvest  Guideline  (HG)  Specifications  and  Theib  Apportionment  to  DAP,  JVF,  DAH,  and  TALFF  m  1992 

On  ticusandi  of  meMc  tons] 


Species 

HQ 

DAP 

jyp« 

DAH 

R*- 
•an* 

TALFf" 

Dt^Hy^  i^iMmvi 

•206  J 

13.0 
•46.5 

*M 
•1.56 
7.0 
•1.0 
M.0 
•7.0 
•19.4 
«8.0 

a06.8 

13.0 

463 

6.9 

•1.55 

7J0 
1.0 
4.0 
7.0 
19.4 
6.0 

ao 
ao 
ao 

CJO 

0.0 
ao 
ao 
ao 
0.0 
0.0 
0.0 

2oas 

13.0 
463 

6.9 
•1.55 
7.0 
1.0 
4.0 
7.0 
19.4 
8.0 

oja 
on 
0.0 
0.0 
0.0 
ao 
0.0 
0.0 
0.0 
0.0 

OX) 

5>hontM#v  rockfiffh .                        

OJO 

.lark  marhArat                                                  , .,           

0.0 

SiMrfffh                                      .     

0.0 

ao 

0.0 

0.0 

YflWowtail  rockffsh                         4. ,,,. -t-t 

OJO 

TfWTIvtM^Mlfl 

oo 

Dovor  aoki 

0.0 

0.0 

•  In  me  event  of  foreign  tra*f  or  joint  venture  fisheries  for  Pacific  whiting,  incidental  catch  allowance  percentages  (baaed  on  TALFF)  and  Incidental  retention 
ailowanca  percentages  (based  on  JVP)  are:  Sabtefish  0.173  percent;  Pacific  ocean  percti  0.062  percent;  rockflsh  excfading  PaciBc  ocean  perch  0.738  percent;  fla«h 
0.1  percent  jack  mackerel  3.0  paroanc  and  other  species  0.5  percent  In  foreign  trawl  and  joint  wantura  fisheries,  "other  spadaa"  nwana  all  specws,  indwang 
nongroundfish  species,  except  Pacific  whiting,  sablefish.  Pacific  ocean  perch,  ottier  rockflsh  (ttiat  la.  roddish  excluding  PaciSc  ocean  perch),  flatfish,  jack  macfceral, 
and  prohibited  species.  In  a  foreign  Irawl  or  joint  venture  fishery  tor  species  ottwr  than  PacNic  whiting,  incidental  aikiwance  percentages  will  be  stated  in  the 
conditions  and  restrictKina  to  the  foreign  fishinQ  pennit  See  50  CFH  611.70(c)  for  appkcabon  of  incidental  retention  altowance  percentages  to  joint  ventve  fishenes. 

'  U.S.  only,  based  on  90  percent  of  the  232.000  ml  ABC  for  the  U.S.  and  Canada  combined.  , 

»  The  harvest  guideline  for  jack  mackerel  north  o«  39'  N.  latitude  is  derived  by  subtracting  the  potential  harvest  outside  o«  200  nm  (6.100  mt)  from  the  52,600  mt 
ABC  that  wiplias  both  irwda  vid  outside  ct  200  nm. 

•  Sablefish.  thomyheads,  «id  Dover  sde  may  be  managed  together  as  the  "deepwater  complex."  The  sablefish  toawl  and  nonlrawt  aiocations  also  are  haraest 
gukMines.  (See  the  sectwn  on  trawl  and  nontrawl  sablefish  nianagement  for  1992^ 

•  The  harvest  guideline  for  Pacific  ocean  perch  applies  to  the  Vancouver  and  CMumbia  areas  combined. 

•  The  harvest  guideline  lor  bocacdo  appliiBS  to  the  Eureka.  Monterey,  and  Conception  areas.  >     .        ^ 
'  The  harvest  gudelines  for  yeltowtal  rockfish  are  4,000  mt  for  the  Vancouver  and  Cokjmfaia  areas  north  of  Cape  LookouL  and  1,400  mt  for  the  Eureka  and 

Cokjmbia  veas  south  ol  Cape  LookouL  The  harvest  guideNna  for  the  Sebaslea  complex  In  the  Vancouver  and  Cokimbia  areas  north  of  Cape  Lookout  is  8,000  mL 

•  The  hanrast  guideline  for  Ihornyheada  incfcides  bom  shortspina  and  longipine  Itarjiytwads  In  the  Cokimbi^ 


ABCs 

The  1992  final  ABCs  are  changed  from 
the  1991  levels  for  the  following  species: 
Pacific  whiting,  thomyheads,  yellowtail 
rockfish,  and  Dover  sole.  (Although  no 
ABC  is  yet  available  for  arrowtooth 
flounder,  it  is  listed  separately  in  Table 
1  to  indicate  its  importance  as  a  flatfish 
species.)  These  changes  are  based  on 
the  best  available  scientific  niformation. 
The  doctmients  considered  in  making 
these  recommendations  are  available 
fi-om  the  Council  (see  ADDRESSES),  and 
were  distributed  to  the  public  in  the 
Coimcil's  stock  assessment  and  fishery 
evaluation  (SAFE)  document.  The  SAFE 
doctmient,  required  imder  the  Guidelines 
for  Fishery  Management  Plans  at  SO  CFR 
part  602,  simimarizes  the  best  available 
scientific  information  concerning  the 
past,  present,  and  possible  future 
condition  of  the  stocks  and  fisheries 
being  managed  under  Federal 
regulation. 

Pacific  Whiting 

Based  on  a  new  stock  assessment,  the 
Council  adopted  a  1992  ABC  for  the 
United  States  and  Canada  combined  of 
232.000  metric  tons  (mt),  8  percent  lower 
than  the  253,000  mt  combined  ABC  in 
1991.  This  ABC  is  based  on  a  hybrid 
fishing  strategy  that  combines  the 
features  of  a  constant  fishing  mortality 
(F)  strategy  and  a  variable  F  strategy 
where  fishing  mortality  for  a  particular 
year  is  proportional  to  the  level  of 
female  spawning  biomass.  Potential 
yield  was  estimated  at  low,  moderate, 


and  high  harvest  rates.  The  Council 
selected  the  moderate  harvest  rate, 
resulting  in  the  232,000  mt  ABC 

Thomyheads 

For  the  first  time,  separate  ABCs  were 
developed  for  shortspine  and  lon^pine 
thomyheads  (1,900  mt  and  10,100  mt. 
respectively).  Estimates  of  thomyhead 
abundance  were  developed  from  recent 
trawl  surveys  in  the  Columbia  and 
Eureka  areas,  and  were  expanded  to 
include  the  Monterey  area. 

Yellowtail  Rockfish 

A  roimding  error  in  the  1991 
specification  was  corrected,  resulting  in 
an  increase  of  100  mt  in  the  ABC  for  the 
Vancouver  area  and  for  the  total  in  1992. 

Dover  Sole 

A  new  stock  assessment  for  the 
Eureka  area  was  prepared  which 
includes  information  from  the  1990  trawl 
survey.  The  1992  ABC  for  this  area,  4.900 
mt.  is  3,100  mt  lower  than  the  1991  ABC 
of  8,000  mt.  but  greater  than  the  1990 
catch  of  3,500  mt.  As  a  result  the  1992 
coastwide  ABC  is  adjusted  to  19,400  mt. 

Harvest  Guidelines  and  Quotas 

Those  species  or  species  groups  with 
harvest  guidelines  in  1991  will  continue 
to  be  managed  with  harvest  guidelines 
in  1992.  In  addition.  Pacific  whiting, 
shortbelly  rockfish.  and  jack  mackerel, 
which  had  quotas  in  1991  because  of  the 
possibility  of  foreign  or  joint  venttue 
fisheries,  will  be  available  only  for 
domestic  harvest  and  processing  in  1992. 


and  will  be  managed  with  harvest 
guidelines  as  contemplated  in  the  FMP. 
The  trawl  and  nontrawl  gear  allocations 
for  sablefish,  which  were  quotas  in  the 
past,  also  will  be  specified  as  harvest 
guidelines.  This  is  done  so  that  the 
Council's  goal  of  providing  very  small 
trip  limits  until  the  end  of  the  year  will 
not  be  compromised  by  premature 
closure  of  the  fishery  due  to  difficulties 
in  estimating  landings,  as  occurred  in 
the  nontrawl  sablefish  fishery  in  1991. 

If  a  harvest  guideline  is  projected  to 
be  exceeded,  ^  Coimcil's  Groimdfish 
Management  Team  (GMT)  is  required  to 
evaluate  current  data  to  determine  if  a 
resource  conservation  issue  exists,  and 
if  so,  to  provide  a  recommendation  for 
addressing  the  issue. 

In  most  cases,  harvest  guidelines 
equal  the  ABCs.  or  prorated  ABCs,  for 
the  areas  that  are  included.  However, 
the  Council  recommended  harvest 
guidelines  that  expeed  the  ABCs  for 
Pacific  ocean  perch  (POP),  yellowtail 
rockfish.  and  bocaccio.  It  does  not. 
however,  exceed  the  overfishing  level 
for  any  of  these  species.  The  harvest 
guideline  for  thomyheads  is  lower  than 
the  aggregate  ABCs.  but  nonetheless 
may  result  in  landings  above  the  ABC 
for  shortspine  thomyheads. 

The  FMP  reqtwes  that  certain  foctors 
be  considered  when  setting  a  harvest 
guideline  above  an  ABC  "Iliese  factors 
cure:  Exploitable  biomass  and  spawning 
biomass  relative  to  maximtun 
sustainable  yield  (MSY)  levels;  fishing 
mortality  rate  relative  to  MSY;  if  part  of 
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a  multispecies  fishery,  the  relative 
contribution  of  the  species  to  the  total 
catch;  the  impact,  if  any,  of  the  increase 
on  other  groundfish  species  groups;  the 
magnitude  of  incoming  recruitment,  the 
impact  of  harvest  higher  than  ABC  on 
the  potential  for  future  harvest  to 
achieve  the  goals  and  objectives  of  the 
FMP.  Except  for  POP  which  already  is 
managed  according  to  h  rebuilding 
schedule  set  forth  in  the  FMP,  these 
criteria  were  considered  at  the 
November  1991  Council  meeting  in 
setting  the  harvest  guidelines  for  1992, 
and  are  available  in  Coimcil  documents 
and  the  transcript  of  the  November 
meeting. 

The  FMP  also  defines  "overfishing"  as 
a  fishing  mortality  rate  that  would 
reduce  spawning  biomass  per  recruit 
below  20  percent  of  its  unfished  limit 
(unless  the  species  is  above  the  level 
that  would  produce  the  maximum 
sustainable  yield  (MSY)].  If  the 
overfishing  level  is  reached,  the 
Guidelines  for  Fishery  Management 
Plans  at  50  CFR  part  602  require  the 
Council  to  identify  actions  to  be 
imdertaken  to  alleviate  overfishing.  In 
1991,  two  species,  bocaccio  and 
shortspine  thomyhead  are  projected  to 
exceed  their  respective  levels  of 
overfishing,  bocaccio  by  15  percent  and 
shortspine  thomyheads  by  6  percent. 
The  Council  has  recommended  a 
number  of  actions,  which  are  referenced 
below  and  in  the  section  on 
management  measures,  to  avoid 
reaching  the  overfishing  level  for  these 
two  species  in  1992. 

POP 

The  1992  harvest  guideline  for  POP  is 
adjusted  upward  to  1,550  mt  from  1,000 
mt  in  1991  even  though  the  ABC  remains 
at  zero.  As  for  the  last  several  years,  the 
harvest  guideline,  in  conjunction  with  a 
trip  limit,  is  necessary  to  accommodate 
only  incidental  catches  of  POP.  The 
incidental  catch  of  POP  in  1992  is 
estimated  to  be  approximately  1,550  mt. 
This  harvest  guideline  also  is  consistent 
with  the  1,550-mt  quota  established  in 
the  original  FMP  to  achieve  the  20-year 
rebuilding  schedule  for  POP. 

Yellowtail  Rockfish  and  the  Sebastes 
Complex 

In  previous  years,  the  harvest 
guidelines  for  yellowtail  rockfish  and 
the  Sebastes  complex  applied  to  the 
Vancouver  and  Columbia  areas.  In  1992, 
the  Council  recommended  two  harvest 
guidelines  for  yellowtail  rockfish, 
splitting  the  Columbia  area  at  Cape 
Lookout,  Oregon:  4,000  mt  north  of  Cape 
Lookout,  Oregon  (which  includes  the 
Vancouver  and  northern  Columbia 
areas],  and  1,400  mt  south  of  Cape 


Lookout  (which  includes  the  southern 
Columbia  and  Eureka  areas).  These 
harvest  guidelines  together  are  700  mt 
higher  than  the  4,700-mt  ABC  for 
yellowtail  rockfish  in  the  Vancouver, 
Columbia,  and  Eureka  areas  (600  mt 
north  of  Cape  Lookout,  100  mt  south  of 
Cape  Lookout). 

The  Coimcil  recommended  that  the 
harvest  guideline  exceed  ABC  because 
it  felt  the  ABC  recommended  by  the 
GMT  was  extremely  conservative.  The 
1990  stock  assessment,  which  found  the 
stock  biomass  stable  and  near  the  MSY 
level,  noted  an  absence  of  older  female 
yellowtail  rockfish  in  trawl  landings. 
This  could  be  due  to  two  scenarios:  (1) 
Those  fish  are  still  alive  but  are  not 
available  to  fishing  gear  (the  optimistic 
model);  (2)  adult  female  fish  die  at  an 
earlier  age  than  males  (the  pessimistic 
model).  The  ABC,  although  based  on  the 
best  available  scientific  information,  is 
at  the  low  end  of  the  range  generated  by 
the  pessimistic  model,  a  very 
conservative  recommendation.  The 
Council  feels  there  is  sufficient 
uncertainty  about  the  older  female  fish 
to  recommend  a  slightly  less 
conservative  harvest  guideline.  The 
recommended  harvest  guideline  is  half- 
way between  the  lower  end  and 
midpoint  of  the  ABC  range  derived  from 
the  pessimistic  model. 

The  Sebastes  complex,  which  includes 
yellowtail  rockfish,  has  been  managed 
to  reduce  the  harvest  of  yellowtail 
rockfish.  To  accomplish  this,  the  harvest 
guideline  for  the  Sebastes  complex  has 
been  applied  to  the  same  area  where 
individual  trip  limits  were  applied  for 
yellowtail  rockfish.  Therefore,  since 
individual  trip  limits  for  yellowtail 
rockfish  will  be  applied  only  north  of 
Cape  Lookout  in  1992  (see  section  II, 
Management  Measures),  the  harvest 
guideline  for  the  Sebastes  complex  also 
will  apply  to  thai  area.  The  1992  harvest 
guideline  of  8,000  mt,  which  in  1991  was 
the  sum  of  the  ABCs  of  the  species  in 
the  complex,  includes  the  600  mt  by 
which  the  harvest  guideline  exceeds  the 
ABC  for  yellowtail  rockfish  north  of 
Cape  Lookout. 

Bocaccio 

The  harvest  guideline  for  bocaccio 
(which  applies  to  the  Eiu«ka,  Monterey, 
and  Conception  areas)  is  reduced  from 
1,100  mt  in  1991  to  1,000  mt  in  1992.  The 
harvest  guideline,  although  above  the 
800-mt  ABC,  is  lower  than  the  annual 
harvest  levels  of  about  2,000  mt  from 
1985-1990,  and  is  consistent  with  the 
Council's  policy  of  gradually  reducing 
harvest  levels  to  mitigate  economic 
impacts.  The  overfishing  level  for 
bocaccio  is  1,300  mt  in  both  1991  and 
1992.  The  projected  catch  estimate  for 


1991  suggests  that  the  bocaccio  harvest 
may  reach  1,500  mt  in  1991,  exceeding 
the  level  of  overfishing.  The  5,000-pound 
trip  limit  was  not  reduced  further  in  1991 
because  most  bocaccio  are  landed  in 
small  trips  that  would  not  have  been 
affected  by  a  reduction  in  trip  limits 
without  resulting  in  a  disproportionately 
high  increase  in  discards,  negating  the 
benefit  of  the  reduced  trip  limit. 

To  reduce  landings  in  1992.  the 
Council  has  recommended  that:  (1)  The 
harvest  guideline  be  reduced  by  100  mt; 

(2)  a  cumulative  trip  limit  for  all 
landings  of  bocaccio  be  applied,  which 
is  more  restrictive  than  the  1991  trip 
limit  of  5,000  pounds  per  trip  (see 
Section  II,  Management  Measures);  and 

(3)  that  the  mesh  size  for  roller  gear  in 
the  Vancouver,  Columbia,  and  Eureka 
areas  be  increased  (implementation  of 
the  final  rule  is  expected  in  January 
1992).  Furthermore,  the  Council  is 
completing  development  of  a  license 
limitation  program  which  is  intended  to 
reduce  effort  and  competition  in  the 
groundfish  fishery,  but  this  program  has 
not  yet  been  submitted  to  and  approved 
by  the  Secretary  and  would  not  be 
implemented  before  1994. 

Thomyheads 

The  7,000-mt  harvest  guideline  for 
thomyheads  includes  both  shortspine 
and  longspine  thomyheads  combined, 
and  is  42  percent  less  than  the  sum  of 
the  ABCs  for  the  two  species  (1,900  mt 
and  10,100  mt,  respectively).  Although 
the  ABCs  for  these  two  species  are  quite 
different,  both  species  are  unavoidably 
caught  together.and  in  approximately 
equal  proportions.  Therefore,  a  harvest 
guidehne  of  7,000  mt  is  expected  to 
result  in  catches  of  about  3,500  mt  for 
each  species.  Consequently,  longspine 
thomyhead  will  be  harvested  below  its 
ABC  and  shortspine  thomyhead  will  be 
harvested  above  its  ABC,  but  just  below 
its  overfishing  level  of  3,536  mt  in  1992. 

The  projected  catch  estimate  for  1991 
suggests  that  shortspine  thomyheads 
may  be  fished  at  3.760  mt,  about  200  mt 
above  the  overfishing  level.  To  lower 
harvest  levels  of  shortspine  thomyheads 
in  1992,  the  Council  has  recommended: 

(1)  An  aggregate  harvest  guideline  of 
7,000  mt  that  is  less  than  the  12.000-mt 
sum  of  the  ABCs  for  the  individual 
species,  and  1.900  mt  lower  than  in  1991; 

(2)  a  cumulative  trip  limit  (of  25,000 
pounds  in  a  2-week  period)  that  is 
intended  to  account  for  all  harvest  of 
this  species  and  discourage  discards 
(see  section  II,  Management  Measures): 
and  (3)  an  increase  in  the  minimum 
mesh  size  for  roller  trawl  gear  in  the       y 
Vancouver,  Columbia,  and  Eureka 
subareas  (implementation  of  the  final 
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rule  is  expected  in  JaxHiary  1992).  The 
CKfT  advised  that  even  if  the  actual 
catch  of  shortspine  thcvnybeads  it  4 
percent  of  stock  abundance,  (about  3.600 
mt)  in  1992,  "the  change  in  status  of  the 
stock  in  1992  will  be  small  and 
unmeasurable,"  and  that  exceeding  the 
ABC  in  1992  will  not  stress  the  stodu 

Pacific  Whiting 

The  U.S.  and  Canadian  governments 
were  unable  to  agree  on  tlve  appropriate 
levels  of  harvest  by  each  counb^  for  this 
transboundary  stock.  In  1901,  as  much 
as  129  percent  of  the  combined  ABC 
may  be  taken  by  both  countries.  The 
U.S.  quota  (22a,000  mt]  was  based  on  90 
percent  of  the  U.S.-Canada  ABC  of 
253,000  mt  whereas  Canada  based  its 
quota  (98,000  mt)  on  30  percent  of  the 
expected  total  catch.  Whereas  the 
United  States  offered  to  lower  its 
harvest  from  90  percent  of  the  U.S.- 
Canada ABC  in  1991  to  80  percent  in 
1992,  Canada  wanted  to  maintain  its 
catch  at  30  percent  or  more  of  the  total 
harvest  Lacking  agreement  with 
Canada,  the  Council  recommended  that 
the  U.S.  share  remain  at  90  percent  of 
the  U.S.-Canada  aggregate  ABC  of 
232,000  mt  which  results  in  a  harvest 
guideline  of  208,800  mt  for  the  U.S. 
portion  in  1992.  The  Chairman  of  the 
GMT  testified  to  the  Council  at  iU 
November  meeting  that  exceeding  the 
U.&-Canada  ABC  by  29  percent  in  1962, 
as  in  1991,  will  not  residt  in  overfishing 
in  1992.  It  is,  however,  expected  to  result 
in  reduced  ABCs  in  the  future. 

The  Secretary  concurs  with  the 
Council's  recommendation.  Only  part  of 
the  stock  is  available  in  Canadian 
waters  (the  larger  fish  swim  farthest 
north  into  Canada,  whereas  smaller  fish 
remain  in  U.S.  waters),  and  only  for  part 
of  the  year.  The  entire  ABC  potentially 
could  be  harvested  by  U.S.  fishermen 
before  the  stock  readies  Canadian 
waters  at  the  extreme  end  of  its 
northward  migration.  If  the  U.S.-Canada 
combined  harvest  exceeds  ABC  in  1992, 
then  future  yield  could  be  reduced. 
However,  overfisliing,  as  defined  in  the 
FMP,  should  not  occur  in  1992. 

Apportionment  to  DAP,  fVP,  DAH,  and 
TALFF 

IVP  and  TALFF  estimates  are  made 
for  amounts  of  groundfish  surplus  to 
domestic  processing  and  harvesting 
needs,  but  only  if  that  surplus  can  be 
harvested  without  severely  impacting 
another  spedes  that  is  fully  utilized  by 
the  U.S.  industry.  In  1992,  there  are  ito 
surplus  groundfish  available  for  joint 
venture  or  foreign  fishing  operations. 
Consequently,  the  harvest  guidelines  in 
1992  are  designated  entirely  to  DAP 


(which  also  equals  DAH).  and  JVP  and 
TALFF  are  set  at  zero. 

n.  1992  Management  Measures 

The  following  maitagement  measxues 
for  the  1992  groundfish  fishery  have ' 
been  designated  as  "routine."  This 
designation  means  that  the  identified 
management  measure  has  been 
analyzed  previously  and  may  be 
implemented  and  adjusted  for  a 
specified  spedes  or  species  groups  and 
gear  type  after  consideration  at  a  single 
Coundl  meeting  and  after 
announcement  in  the  Federal  Register. 
as  long  as  the  purpose  of  the  limit  is  the 
same  as  originally  established  when 
these  species  and  gears  were  designated 
as  routine. 

Cumulative  Trip  Limits 

Trip  limits  will  continue  in  1992,  with 
some  modifications.  In  1991.  trip 
frequency  limits  often  were  used,  which 
limited  the  number  of  landings  (above  a 
spedfied  number  of  pounds)  that  could 
be  made  weekly,  biweekly  (in  two- 
weeks),  or  twice-weekly.  The  Coimcil 
did  not  recommend  trip  frequency  limits 
for  the  beginning  of  1992,  except  for 
daily  lamfing  limits  for  sablefish  caught 
with  nontrawl  gear  at  certain  times  of 
year.  Instead,  the  Council  reonnmeiuled 
ciunulative  trip  limits  which  specify  the 
total  amount  of  fish  that  a  vemel  may 
land  in  a  spedfied  period  of  time 
(initially  either  two  or  four-week 
periods),  without  a  limit  on  the  number 
of  landings  that  may  be  made. 

Cumulative  trip  limits  are  expected  to 
be  more  effective  than  trip  frequency 
limits  because  they  wilL  (1)  Reduce  trip- 
limit  induced  discards — in  the  past  as 
trip  limits  became  smaller  for  most 
spedes,  discards,  generally  are  believed 
to  have  increased  because  it  was  more 
difficult  if  not  impossiUe,  for  fishermen 
to  limit  their  harvest  to  such  small 
cunoimts.  By  cumulating  the  amoimt  of 
fish  that  may  be  landed,  fishermen  will 
be  able  to  count  catches  from  several 
trips,  or  may  choose  to  make  fewer, 
larger  trips,  reducing  the  necessity  to 
discard  fish  caught  in  excess  of  a  trip 
limit.  Cumulative  trip  limits  may  be 
reduced  later  in  the  year  if  landings  are 
too  high.  (2)  Increase  operating 
flexibUity— cumulative  trip  limits  will 
give  fishermen  more  discretion  in 
choosing  the  number  and  amount  of 
trips  as  long  as  the  cumulative  trip  limit 
is  not  exceeded.  This  flexibility  will 
accommodate  differences  in  fishing 
capadty,  bad  weather,  mechanical 
breakdowns,  and  other  unfcn-eseen 
occurrences.  (3)  Enhance  compliance — a 
cumulative  limit  is  easier  to  compute 
and  understand,  and  therefore  sboold 
encourage  compliance  and  facilitate 


enforcement  The  States  are  expected  to 
require  that  vessels  keep  copies  of  fish 
landing  receipts  on  board  for  inspection 
by  authorized  enforcement  officials.  The 
use  of  cumulative  trip  limits  applied  to 
spedfied  periods  of  time  removes  the 
need  for  any  kind  of  prior  declaration  by 
vessel  owners  or  operators.  (4)  Promote 
equity — previously,  landings  under  a  • 
certain  tolerance  level  (usually  3,000 
pounds)  were  not  counted  toward  trip 
landing  and  frequency  limits.  As  trip 
Umits  were  reduced,  vessels  making 
small,  inddental  landings  potentially 
could  take  more  than  a  vessel  targeting 
on  the  same  spedes.  Under  cumulative 
trip  limits,  all  landings  within  a 
specified  2  or  4-week  period  are  counted 
toward  the  cumulative  limit  for  the 
period. 

Cumulative  trip  limits  are  a  slight 
variation  on  trip  limits  used  in  the  past 
which  are  already  designated  as 
"routine"  at  50  CFR  663.23(c)(l)(ii)(A). 
Cumulative  trip  limits  achieve  the  same 
goals,  and  they  discourage  discards 
which  often  are  unrecorded  catch. 
Cumulative  trip  limits  rectnnmeiuied  for 
1992  are  designed  to:  keep  landings 
within  the  harvest  levels  amtounced  by 
the  Secretary  of  Commerce,  extend  the 
fishing  season,  minimize  disruption  of 
traditional  fishing  and  marketing 
patterns,  reduce  discards,  discourage 
target  fishing  while  allowing  small 
incidental  catches  to  be  landed,  and 
allow  small  fisheries  to  operate  outside 
the  normal  season. 

The  Sebastes  Complex  (Including 
YellowtailHockfish  ondBocaccio) 

The  trip  limit  for  yellowtail  rockfish 
(8,000  pounds  in  a  2-week  period]  is 
changed  to  apply  north  of  Cape  Lookout, 
Oregon.  118  nautical  miles  north  of  the 
nor^  jetty  at  Coos  Bay,  Oregon,  where 
the  trip  limit  has  been  applied  since 
1985.  The  change  to  Cape  Lookout  is 
made  because:  (1)  The  distribution  of 
yellowtail  rockfish  north  of  Coos-Bay  is 
far  bma  uniform — yellowtail  rockfish 
are  much  more  abundant  north  of  Cape 
Lookout;  (2)  the  harvest  of  yellowtail 
rockfish  south  of  Cape  Lookout  is  not 
excessive,  and  trip  limits  south  of  Cape 
Lookout  may  have  been  unnecessarily 
restrictive;  (3)  a  line  at  Cape  Lookout 
would  not  be  very  disruptive  to  fishing 
patterns  since  it  is  an  area  of  low  fishing 
effort  for  any  port  and  (4)  the  change  in 
statistical  boundary  will  not  create  a 
recordkeeping  problem  for  the  State  of 
Oregon.  Accordingly,  the  1991  landing 
frequency  restrictions  (including  the 
tolerance  for  landings  of  ydlowtail 
rockfish  less  than  3,000  pounds),  and  the 
biweekly  and  twice-weekly  trip  Mmit 
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options  north  of  Coos  Bay  no  longer 
apply  in  1992. 

Similarly,  the  cumulative  trip  limit  for 
bocaccio  (10,000  pounds  in  a  2-week 
period)  is  applied  south  of  Cape 
Mendocino  (the  Monterey  and 
Conception  INPFC  areas)  rather  than 
coastwide  for  much  the  same  reasons:  to 
restrict  landings  in  the  area  where  that 
species  is  most  prevalent  and  where  the 
fishery  is  most  likely  to  occur.  However, 
the  data  for  bocaccio  are  not  as 
complete  as  for  yellowtail  rockfish,  and 
this  provision  may  need  to  be  modified 
in  the  future.  In  1991,  bocaccio  was 
managed  by  a  5,000-pound  trip  limit, 
with  no  limit  on  the  number  of  landings. 

In  the  past,  trip  landing  and  frequency 
limits  for  the  Sebastes  complex  (and 
yellowtail  rodifish)  were  diHerent  north 
and  south  of  Coos  Bay.  The  State  of 
Oregon  required  notification  if  a  vessel 
fished  both  north  and  south  of  Coos  Bay, 
or  if  it  fished  on  one  side  and  landed  on 
the  other.  The  Council  recommended 
that  this  procedure  be  simplified,  and 
the  State  notifications  removed,  so  that 
the  trip  limit  where  the  fish  are  landed  is 
applied.  The  "lines"  separating  the 
different  trip  limits  in  1992  (Cape 
Lookout.  Oregon,  for  yellowtail  rockfish 
and  Cape  Mendocino,  CaUfomia,  for 
bocaccio]  were  selected  with  the 
understanding  that  few  fishermen,  if 
any,  will  have  the  incentive  to  fish  in  an 
area  of  restrictive  management  and  land 
where  limits  are  more  liberal  If 
problems  occur,  this  provision  may  be 
modified  in  the  future. 

The  trip  limit  for  the  Sebastes 
complex  (50,000  pounds  in  a  2-week 
period),  which  includes  yellowtail 
rockfish  and  bocaccio  as  well  as  most 
other  rockfish  species,  is  changed  so 
that  it  is  cimiulative  (like  yellowtail  and 
bocaccio]  and  consistent  coastwide.  In 
1991,  the  Sebastes  complex  was  subfect 
to  trip  frequency  limits  north  of  Coos 
Bay  (like  yellowtail  rockfish),  and  a  trip 
landing  limit  in  southern  waters. 

Widow  Rockfish 

The  cumulative  trip  limit  for  widow 
rockfish  is  30.000  pounds  in  a  4-week 
period.  A  4-week  rather  than  2-week 
period  is  used  to  accommodate  the  large 
catches  that  sometimes  occur  with 
midwater  trawl  gear.  Widow  rockfish 
aggregate  in  large  schools,  and  large 
catches  can  occur  in  a  number  of 
minutes.  Accordingly,  the  1991  landing 
frequency  provisions  (including  the 
tolerance  for  landings  less  than  3,000 
pounds),  and  biweekly  trip  limit  options 
no  longer  apply  in  1992. 

Paciftc  Ocean  F^rch 

The  trip  limit  for  POP  is  the  same  as  hi 
1991: 3,000  pouiub  or  20  percent  of  all 


fish  on  board,  whichever  is  less,  in 
landings  of  POP  above  1.000  pounds. 
This  is  not  a  cumulative  limit  because  it 
is  intended  to  accommodate  only 
incidental  catches.  It  therefore  applies  to 
each  fishing  trip. 

Deepwater  Complex  (Thomyheads, 
Dover  Sole,  and  Trawl-Caught 
Sablefish) 

The  cumulative  trip  limit  for  the 
deepwater  complex  is  55,000  pounds  in  a 
2-week  period.  Within  this,  no  more 
than  25,000  pounds  cumulative  may  be 
thomyheads.  However,  as  in  1991, 
sablefish  cannot  exceed  25  percent  of 
any  landing  of  the  deepwater  complex 
containing  more  than  1,000  pounds  of 
sablefish.  and.  in  any  landing,  no  more 
than  5,000  pounds  of  sablefish  may  be 
smaller  than  22  inches.  Accordingly,  the 
1991  landing  firequency  provisions 
(including  tolerance  for  landings  of  the 
deepwater  complex  less  than  4,000 
pounds],  and  biweekly  and  twice- 
weekly  trip  limit  options,  do  not  apply  in 
1992. 

Nontrawl  Trip  Limits  for  Sablefish 

The  level  of  trip  limits  in  the  nontrawl 
sablefish  fishery  prior  to  the  relatively 
unrestricted  "r^^ar"  season  was  the 
subject  of  considerable  debate,  these 
limits  are  intended  to  allow  small 
incidental  catches  to  be  landed  and  to 
allow  small  fisheries  to  operate  year- 
,  round.  However,  there  were  fears  that 
too  liberal  a  trip  limit  would  encourage 
effort  at  the  beginning  of  the  year,  which 
is  contrary  to  the  Coundl's  intent 
Consequently,  the  Council 
recommended  a  two-tier  approach, 
starthig  the  year  with  a  500-pound  daily 
trip  limit,  and  increasing  the  daily  trip 
limit  \o  1,500  pounds  on  March  1.  (A 
daily  trip  limit  was  recommended  to 
preclude  multiple  landings  from  being 
made  in  a  single  day.)  If  440  mt 
(approximately  12  percent  of  the  3,612 
mt  designated  for  nontrawl  harvest)  is 
projected  to  be  taken  before  the  regular 
season  begins  (April  1, 1992.  or  later), 
the  500-pound  daily  trip  limit  will  be    , 
reimposed  until  the  regular  season 
begins.  As  in  the  past  a  500-pound  daily 
trip  limit  will  be  imposed  after  the  end 
of  the  regular  season,  on  the  date 
necessary  to  extend  the  nontrawl 
season  as  long  as  possible  in  1992. 

In  1991,  the  nontrawl  trip  limit  was 
1,500  pounds  until  the  regular  season  - 
opened  on  April  1,  and  was  not  applied 
on  a  daily  basis.  A  500-pound  trip  limit 
was  implemented  on  May  24,  and  the 
nontrawl  fishery  closed  on  July  1 
because  its  quota  was  reached.  An 
emergency  rule  effective  September  30 
authorized  a  300-pound  daily  trip  limit 
until  the  end  of  1991. 


Several  additional  changes  were 
recommended  by  the  Council  that  would 
be  implemented  by  a  separate 
rulemaking,  and  have  not  yet  been 
approved  or  implemented  at  the  time  the 
1992  trip  limits  were  annotmced.  The 
Council  recommended  that  the  nontrawl 
fishery  be  closed  for  72  hours  before  and 
after  the  regular  season.  The  idea  of 
such  closed  periods  was  proposed  by 
the  industry  and  generally  endorsed  by 
public  testimony  at  the  November 
meeting.  The  closure  at  the  beginning  of 
the  season  would  preclude  vessels  from 
taking  and  retaining  sablefish  just 
before  the  regular  season,  and  therefore 
would  reduce  the  possibility  of 
unexpectedly  high  landings  in  the  first 
week,  which  can  skew  catch 
projections.  The  first  72-hour  closure 
thus  would  encourage  a  "fair  start"  for 
the  various  components  of  the  fleet  The 
72-hour  closure  at  the  end  of  the  regular 
season  is  intended  to  assist  scientists  in 
tabulation  of  the  landings  data,  and 
would  facihtate  enforcement  by  clearly 
separating  landings  for  vessels 
operating  in  the  regular  season.  The  72- 
hour  closures  would  not  affect  the 
progress  of  the  fishery,  would  apply  to 
all  participants  equitably,  and  would 
remove  the  perception  of  large  amounts 
of  fish  being  taken  on  board  large 
vessels  before  the  regular  season  begins. 
This  measure  is  not  routine,  but  is 
included  in  a  proposed  rule,  now  under 
consideration,  to  change  the  beginning 
of  the  regular  season  to  3  days  prior  to 
the  first  sablefish  opening  in  Alaska. 

Other  Management  Measures 

The  commercial  trip  limits  for  POP 
and  recreational  bag  and  size  limits, 
which  have  not  changed,  are  repeated 
below. 

Sacretaiial  Acthms 

The  Secretary  concurs  with  the 
Coimcil's  recommendations,  and 
announces  the  following  management 
actions: 

A.  General  Definitions  and  Provisions 

The  following  definitions  and 
provisions  apply  to  the  1992 
management  measures,  unless  otherwise 
specified  in  a  subsequent  notice: 

(1)  A  trip  limit  is  the  total  allowable 
amount  of  a  groundfish  species  or 
species  complex,  by  weight  or  by 
percentage  of  fish  on  board,  that  may  be 
taken  and  retained,  possessed,  or 
landed  per  vessel  from  a  single  fishing 
trip. 

(2)  A  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  from  a 
single  fishing  trip  in  24  consecutive 
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hours,  starting  at  0001  hours  local  time. 
Only  one  landing  of  groundfish  may  be 
made  in  that  24-hour  period. 

NotB. — In  recent  years,  landing  frequencies 
also  were  limited  on  a  weekly,  bi-weekly, 
and  twice-weekly  basis  (for  example,  one 
landing  of  widow  rockfish  above  3.000 
pounds  in  a  one-week  period,  not  to  exceed 
10.000  pounds).  These  landing  frequency 
limits  are  not  used  as  of  January  1, 1992, 
EXCEPT  for  small  daily  trip  limits  for 
sablefish  caught  with  nontrawl  gear  during 
certain  parts  of  the  year,  or  as  otherwise 
announced  later  in  the  year. 

(3)  A  cumulative  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed  or  landed  per 
vessel  in  a  specified  period  of  time, 
without  a  limit  on  the  number  of 
landings  or  trips.  Cumulative  trip  limits 
for  1992  initially  apply  to  2-week  and  4- 
week  periods.  The  2-week  and  4-week 
periods  in  1992  are  as  follows,  and  start 
at  0001  hours  Wednesday  and  end  at 
2400  hours  Tuesday  (local  time),  except 
for  the  last  period  which  includes  an 
extra  2  days  to  extend  to  the  end  of  the 
year: 

Two  week  periods:  1/1-1/14;  l/l5-l/ 
28: 1/29-2/11;  2/12-2/25;  2/26-3/10;  3/ 
11-3/24:  3/25-4/7:  4/ft-4/21:  4/22-5/5;  5/ 
6-5/19;  5/20-6/2;  6/3-6/16: 6/17-6/30;  7/ 
1-7/14;  7/15-7/28;  7/29-8/11;  8/12-8/25; 
8/26-9/8:  9/9-9/22;  9/23-10/6:  lO/7-lO/ 
20: 10/21-11/3;  11/4-11/17;  Il/l8-l2/l; 
12/2-12/15;  12/16-12/31. 

Four-week  periods:  1/1-1/28; 
1/29-2/25;  2/26-3/24;  3/25-4/21; 
4/22-5/19;  5/20-6/16;  6/17-7/14; 
7/15-7/11;  8/12-9/8:  9/9-10/6: 
10/7-11/3;  11/4-12/1;  12/2-12/31. 

(4)  Unless  the  fishery  is  closed,  a 
vessel  which  has  landed  its  2-week  (or 
4-week)  limit  may  continue  to  fish  on  the 
limit  for  the  next  2-week  (or  4-week) 
period  so  long  as  the  fish  are  not  landed 
(offloaded)  until  the  next  2-week  (or  4- 
week)  period. 

(5)  All  weights  are  round  weights  or 
round  weight  equivalents. 

(6)  Percentages  are  based  on  round 
weights,  and  unless  otherwise  specified, 
apply  only  to  legal  fish  on  board. 

(7)  Legal  fish  means  fish  taken  and 
retained,  possessed,  or  landed  in 
accordance  with  the  provisions  of  50 
CFR  part  663,  the  Magnuson  Act,  any 
notice  issued  under  subpart  B  of  part 
663,  and  any  other  regulation  or  permit 
promulgated  under  the  Magnuson  Act. 

(8)  Closure,  when  referring  to  closure 
of  a  fishery,  means  that  taking  and 
retaining,  possessing,  or  landing  the 
particular  species  or  species  group  is 
prohibited.  (See  §  663.2) 

(9)  The  Fishery  management  area  for 
these  species  is  the  EEZ  off  the  coasts  of 
Washington,  Oregon,  and  California 
between  3  and  200  nautical  miles 


offshore,  and  bounded  on  the  north  by 
the  Provisional  International  Boundary 
between  the  United  States  and  Canada, 
and  bounded  on  the  south  by  the 
International  Boundary  between  the 
United  States  and  Mexico.  All 
groundHsh  possessed  Q-200  nautical 
miles  offshore,  or  landed  in  Washington, 
Oregon,  or  California  are  presumed  to 
have  been  taken  and  retained  from  the 
fishery  management  area,  unless 
otherwise  demonstrated  by  the  person 
in  possession  of  those  fish. 

B.  Widow  Rockfish 

No  more  than  30,000  pounds 
cumulative  of  widow  rockfish  may  be 
taken  and  retained,  possessed,  or 
landed  per  vessel  in  a  4-week  period. 
(Widow  rockfish  also  are  called 
brownies.) 

A  3,000-pound  trip  limit  may  be 
imposed  at  such  time  necessary  to 
extend  the  fishery  to  the  end  of  the  year. 

C.  The  Sebastes  Complex  (Including 
Yellowtail  Rockfish  and  Bocaccio) 

(1)  General,  (a)  Sebastes  complex 
means  all  rockfish  managed  by  the  FMP 
except  Pacific  ocean  perch  [Sebastes 
alutus],  widow  rockfish  [S.  entomelas], 
shortbelly  rockfish  [S.  jordani),  and 
Sebastolobus  spp.  (thornyheads,  idiot, 
or  channel  rockfish).  Yellowtail  rockfish 
(S.  flavidus]  are  commonly  called 
greenies.  Bacaccio  (5.  paucispinis)  are 
commonly  called  rock  salmon. 

.  (b)  Cape  Lookout  means  45°  20'  15"  N. 
latitude. 

(c)  Cape  Mendocino  means  40°  30'  00" 
N.  latitude. 

(2)  Cumulative  trip  limits.  Coastwide, 
no  more  than  50,000  pounds  cumulative 
of  the  Sebastes  complex  may  be  taken 
and  retained,  possessed,  or  landed  per    - 
vessel  in  a  2-week  period.  Of  this  50,000 
pounds,  no  more  than  8,000  pounds 
cumulative  may  be  yellowtail  rockfish 
landed  north  of  Cape  Lookout,  and  no 
more  than  10,000  pounds  cumulative 
may  be  bocaccio  landed  south  of  Cape 
Mendocino. 

D.  Pacific  Ocean  Perch  (POP) 

The  trip  limit  for  Pacific  ocean  perch 
coastwide  is  3,000  pounds  or  20  percent 
of  all  legal  groundfish  onboard, 
whichever  is  less.  If  less  than  1,000 
pounds  of  Pacific  ocean  perch  are 
landed,  the  20  percent  limit  does  not 
apply. 

Note:  Twenty  percent  of  all  legal 
groundrish  on  board  including  Pacific  ocean 
perch  is  equivalent  to  25  percent  of  all  legal 
groundfish  on  board  other  than  Pacific  ocean 
perch. 


E.  Sablefish  and  the  Deepwater 
Complex  (Sablefish,  Dover  Sole,  and 
Thornyheads) 

(1)  1992  management  goal.  The 
sablefish  fishery  will  be  managed  to 
achieve  the  8,900-mt  harvest  guideline  in 
1992. 

(2)  Washington  coastal  tribal 
fisheries.  An  estimate  will  be  made  of 
the  catch  to  the  end  of  the  year  for  the 
Washington  coastal  treaty  tribes.  It  is 
anticipated  that  these  tribes  will 
regulate  their  fisheries  so  as  not  to 
exceed  their  estimated  catch.  There  will 
be  no  federally  imposed  tribal  allocation 
or  quota.  In  1992  the  estimated  tribal 
catch  is  300  mt,  the  same  as  in  1991. 

(3)  Gear  allocations.  After  subtracting 
the  tribal-imposed  catch  limit,  the 
remaining  harvest  guideline  will  be 
allocated  58  percent  to  the  trawl  fishery 
and  42  percent  to  the  nontrawl  fishery. 

Note:  The  1992  harvest  guideline  for 
sablefish  is  8,900  mt.  After  subtracting  the 
300-mt  tribal-imposed  catch  limit,  the 
remaining  8.600  mt  is  allocated  4,988  mt  to  the 
trawl  fishery  and  3,612  mt  to  the  nontrawl 
fishery.  The  trawl  and  nontrawl  gear 
allocations  are  harvest  guidelines  in  1992. 
which  means  the  fishery  will  be  managed  so 
that  the  harvest  guidelines  are  not  exceeded, 
but  will  not  necessarily  be  closed  if  they  are 
reached. 

(4)  Trawl  trip  and  size  limits. — (a) 
Trawl  gear.  Trawl  gear  includes  bottom 
trawls,  roller  or  bobbin  trawls,  pelagic 

'   trawls,  and  shrimp  trawls. 

(b)  "Deepwater  complex"  means 
sablefish  [Anoplopoma  fimbria),  Dover 
sole  [Microstomas  pacificus),  and 
thornyheads  [Sebastolobus  spp.). 
Sablefish  also-are  called  blackcod. 
Thornyheads  also  are  called  idiots, 
channel  rockfish,  or  hardheads. 

(c)  Trip  limits.  Coastwide,  no  more 
than  55,000  pounds  cumulative  of  the 
deepwater  complex  may  be  taken  and 
retained,  possessed,  or  landed  per 
vessel  in  a  2-week  period.  Within  this 
55,000  pounds,  no  more  than  25,000 
pounds  cumulative  may  be  thornyheads. 
In  any  landing,  no  more  than  25  percent 
of  the  deepwater  complex  may  be 
sablefish,  unless  less  than  1,000  pounds 
of  sablefish  are  landed,  in  which  case 
the  percentage  does  not  apply.  In  any 
landing,  no  more  than  5,000  pounds  of 
sablefish  may  be  smaller  than  22  inches 
(total  length). 

Note:  Twenty-five  percent  of  the  deepwater 
complex  (including  sablefish)  is  equivalent  to 
33.333  percent  of  the  legal  thornyheads  and 
Dover  sole. 

(5)  Nontrawl  trip  and  size  limits,  (a) 
Nontrawl  gear  means  all  legal 
commercial  groundfish  gear  other  than 
trawl  gear  (see  50  CFR  663.2),  including 
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set  nets  (gill  and  trammel  nets),  traps  or 
pots,  longlines^  commercial  vertical 
hook-and-line  gear,  and  troll  gear. 

(b)  From  0001  hours  January  1. 1992. 
through  2400  hours  February  29. 1992. 
the  daily  trip  limit  for  sabl^h  caught 
with  nontrawl  gear  is  500  pounds.  lUs 
trip  limit  applies  to  sablefish  of  any  size. 

(c)  From  0001  hours  March  1. 1992. 
through  2400  hours  March  31, 1992.  the 
daily  trip  limit  is  1,500  pounds. 
However,  if  440  mtis  projected  to  be 
reached  during  this  period,  the  daily  trip 
Umit  may  be  reduced  to  500  pounds 
through  March  31,  and  will  be 
announced  in  the  Federal  Register. 
These  trip  limits  apply  to  sablefish  of 
any  size. 

(d)  The  "regular"  sablefish  season, 
specified  at  50  CFR  663.23(b)(2),  begins 
on  April  1.  During  the  regular  season, 
the  only  trip  limit  in  effect  applies  to 
sablefish  smaller  than  22  inches  (total 
length)  which  may  comprise  no  more 
than  1,500  pounds  or  3  percent  of  all 
legal  sablefish  onboard,  whichever  is 
greater.  (See  paragraph  (6)  regarding 
length  measurement). 

(e)  Following  the  regular  season,  at 
0001  hours  on  a  date  to  be  annoimced  in 
the  Federal  Register,  the  daily  trip  limit 
for  sablefish  caught  with  nontrawl  gear 
will  be  500  pounds,  which  applies  to 
sablefish  of  any  size. 

Note. — Currently,  the  reguTar  season  l>egint 
on  April  1,  and  the  l,SOO-poaod  daily  trip 
limit  would  continue  throu^  March  31 
(unless  440  mt  were  harvested  first). 
However,  the  Cpundl  lias  recommended  tlut 
the  regular  season  be  dumged  so  that  it 
begins  3  days  prior  to  the  first  sablefish 
opening  in  Alaska,  with  72-hour  closures 
immediately  before  and  after  the  regular 
season.  If  the  Council's  recoounendation  is 
approved  by  the  Secrataiy,  and  Alaska  opens 
its  sablefish  fishery  on  May  15, 1992,  as 
currently  expected,  then  the  l.SOO-pound  trip 
limit  would  be  in  effect  firom  0001  hours. 
March  1,  through  2400  hours.  May  8;  the  first 
72-hour  closure  would  occur  from  0001  hours. 
May  9  through  2400  hours,  May  11;  and  the 
regular  season  would  start  at  0001  hours. 
May  12, 1992.  The  Secretary  is  considering  a 
proposed  rule  to  change  the  starting  date  for 
the  regular  season.  If  this  change  is  proposed 
in  the  Federal  Register  and  subsequently 
approved,  it  will  be  implemented  by  a  &ial 
rule. 

(6)  Length  measurement  (a)  Total 
length  is  measured  fitnn  the  tip  of  the 
snout  (mouth  closed)  to  the  tip  of  the  tail 
(pinched  together)  without  mulitation  of 
the  fish  or  the  use  of  additional  force  to 
extend  the  length  of  the  fish. 

(b)  For  processed  ("headed") 
sablefish, 

(i)  the  minimimi  size  limit  is  15.5 
inches  measured  from  the  origin  of  the 
first  dorsal  fin  (where  the  fiont  dorsal 
fin  meets  the  dorsal  surface  of  the  body 


closest  to  the  head)  to  die  tip  of  die 
upper  lobe  of  the  tail;  the  dorsal  fin  and 
tail  must  be  left  intact;  and, 

(ii)  the  product  recovery  ratio  (PRR) 
established  by  the  state  where  the  fish 
is  or  will  be  landed  will  be  used  to 
convert  the  processed  weight  to  round 
weight  for  purposes  of  applying  the  trip 
limit.  (The  PRR  currenUy  is  1.6  in 
Washington,  Oregon,  and  California. 
However,  the  state  PRRs  may  differ  and 
fishermen  should  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
state's  official  PRR.) 

(7)  No  sablefish  may  be  retained  in 
such  condition  that  its  length  has  been 
extended  or  cannot  be  determined  by 
the  methods  stated  above  in  paragraph 
(8). 

ni.  Recreatiaiial  FlsUog 
Lingcod  and  Rockfish 

(1)  California 

The  bag  limit  for  each  person  engaged 
in  recreational  fishing  seaward  of  the 
State  of  California  is  5  lingcod  which 
may  be  no  smaller  than  22  inches  (total 
length)  and  15  rockfish  per  day.  Multi- 
day  limits  are  authorized  by  a  valid 
permit  issued  by  the  State  of  California 
and  must  not  exceed  the  daily  limit 
multiplied  by  the  number  of  days  in  the 
fishii^  trip. 

(2)  Oregon  and  Washington 

The  bag  limit  for  each  person  engaged 
in  recreational  fishing  aeaward  of  the 
State  of  Washington  and  Oregon  is  3 
lingcod  per  day  and  15  rockfii^  per  day. 

NolK  A  proposed  rule  published  at  68  FR 
47441  (September  10, 1901)  would  reduce  the 
recreational  daily  bag  limit  for  all  rockfish 
north  of  Cape  Leadbetter  W  A  from  IS  to  12 
fish.  If  approved  by  the  Secretary,  this  bag 
.  limit  would  be  effective  in  eariy  1992. 
(Adjustment  of  the  bag  limits  for  rockfish 
already  has  been  designated  as  "^utine.") 

IV.  Inseason  Adjustments 

At  subsequent  meetings,  the  Council 
will  review  the  best  data  available  and 
recommend  modifications  to  these 
management  measures  if  appropriate. 
The  Council  intends  to  examine  the 
progress  of  these  fisheries  during  the 
year  in  order  to  avoid  overfishing  and  to 
achieve  the  goals  and  objectives  of  the 
FMP  and  its  implementing  regulations. 

V.  Other  Fisbeiies 

A.  Foreign  Vessels 

Receipt  or  retention  of  groimdfish  by 
foreign  fishing  or  foreign  processing 
vessels,  if  any,  is  limited  by  incidental 
allowances  established  under  50  CFR 
611.70. 


B.  Experimental  Fisheries 

U.S.  vesselfl  operating  under  an 
experimental  fishing  permit  issued 
under  60  CFR  063.10  alao  are  subject  to 
these  restrictions  unless  otherwise 
provided  in  the  permit 

C.  Shrimp  and  Prawn  Fisheries 

Landings  of  groundfish  in  the  {rink 
shrimp,  spot  and  ridgeback  prawn 
fisheries  are  governed  by  regulations  at 
50  CFR  66^.24,  which  state: 

Section  663.24(a)  Pink  shrimp  llie 
trip  limit  for  a  vessel  engaged  in  fishing 
for  pink  shrimp  is  1,500  poimds 
(midtiplied  by  the  number  of  days  of  the 
fishing  trip)  of  groundfish  species  other 
than  Pacific  whiting,  shortbelly  rockfish. 
or  arrowfish  flounder  (which  are  not 
limited  under  this  paragraph). 

Section  66324(b)  Spot  and  ridgeback 
prawns.  The  trip  limit  for  a  vessel 
engaged  in  fishing  for  spot  or  ridgeback 
prawns  is  1,000  pounds  of  ground^sh 
species  per  fishing  trip. 

However,  if  fishing  for  groundfish  and 
pink  shrimp,  spot  or  ridgeback  prawns 
in  the  same  fishing  trip,  the  groundfish 
restrictions  in  this  notice  apply. 

Classification 

The  final  specifications  and 
management  measures  for  1992  are 
made  under  the  authority  of  and  in 
accordance  with  the  regulations 
implementing  the  FMP  at  50  CFR  parts 

611  and  663. 

An  Environmental  Impact  Statement 
(EIS)  was  prepared  for  the  FMP  in  1962 
and  a  Supplemental  EIS  was  prepared 
for  Amendment  4  in  accordance  with  the 
Nati(H)al  Environmental  Policy  Act 
(NEPA).  The  alternatives  considered 
and  environmental  impacts  of  the 
actions  proposed  in  this  notice  are  not 
significantly  different  than  those 
considered  in  either  the  EIS  or 
Supplemental  Environmental  Impact 
Statement  (SEIS)  for  Uie  FMP.  Therefore 
this  action  is  categorically  excluded 
fit)m  the  NEPA  requirements  to  prepare 
an  environmental  assessment  in 
accordance  with  paragraph  6.02c3(f)  of 
the  NCAA  Administrative  Order  216-6 
because  the  alternatives  and  their 
impacts  have  not  changed  significantly 
and  this  action  falls  within  the  scope  of 
the  EIS  and  SEIS. 

This  action  is  in  compliance  with 
Executive  Order  12291.  and  is  covered 
by  the  Regulatory  Flexibility  Analysis 
prepared  for  the  authorizing  regulations. 

litis  action  does  not  contain  poUcies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
>2ei2. 
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Much  of  the  data  necessary  for  these 
specifications  and  management 
measures  comes  out  of  the  current 
fishing  season.  Because  of  the  timing  of 
the  receipt,  development,  review,  and 
analysis  of  the  fishery  information 
necessary  for  setting  the  initial 
specifications  and  management 
measures,  and  the  need  to  have  these 
specifications  and  management 
measures  in  effect  at  the  begiruiing  of 
the  fishing  year,  there  is  good  cause  to 
waive  the  publication  of  proposed 
specifications  in  the  Federal  Register 
and  a  30-day  comment  period  on  the 
proposed  specifications.  Amendment  4 
to  the  FMP,  implemented  on  January  1. 
1991,  recognizes  these  timeliness 
considerations,  and  sets  up  a  system 
where  the  interested  public  is  notified, 
through  Federal  Register  notice  of 
meetings  and  through  Council  mailings, 
of  the  development  of  these  measures, 
and  is  provided  the  opportunity  to 
comment  during  the  Coimcil  process. 
The  public  participated  in  GMT, 
Groundfish  Advisory  Subpanel, 
Scientific  and  Statistical  Committee,  and 
Council  meetings  in  August,  September, 
October,  and  November  1991,  which 
resulted  in  these  recommendations  from 
the  Council.  Additional  public 
comments  will  be  accepted  for  15  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

The  Administrative  Procedure  Act 
requires  that  publication  of  an  action  be 
made  not  less  than  30  days  before  its 
effective  date  unless  the  Secretary  finds 
and  publishes  with  the  rule  good  cause 
for  an  earlier  effective  date.  Good  cause 
for  waiving  the  delay  in  effectiveness  is 
found  if  the  delay  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  These  specifications  announce 
the  harvest  goals  and  the  management 
measures  designed  to  achieve  those 
harvest  goals  in  1992.  A  delay  in 
implementation  could  compromise  the 
management  strategies  that  are  based 
on  the  projected  landings  from  these  trip 
limits.  Therefore,  a  delay  in 
effectiveness  is  impracticable  and 
contrary  to  the  public  interest  and  these 
actions  are  effective  on  January  1, 1992. 

List  of  Subjects  in  50  CFR  Part  611 

Fisheries.  Foreign  relations,  Reporting 
and  recordkeeping  requirements. 


List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  9, 1992. 
Michael  F.  HUman, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(PR  Doc.  92-480  Filed  1-0-92;  4:20  pm) 

MLUNO  CODE  3S10-2>4I 


50CFRPart642 
[Docket  No.  910650-1218] 

Coastal  Migratory  Pelagic  Resources 
of  tM'Gulf  of  Mexico  and  South 
Atlantic 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  bag  limit  reductions. 

summary:  NMFS  reduces  to  zero  the 
bag  limits  in  the  exclusive  economic 
zone  (EEZ)  for  king  mackerel  from  the 
Gulf  migratory  group.  NMFS  has 
determined  that  the  recreational 
allocation  for  the  Gulf  migratory  group 
of  king  mackerel  was  reached  on 
January  12. 1992.  This  reduction  of  the 
bag  limits  is  necessary  to  protect  the 
overfished  Gulf  king  mackerel  resource. 
EFFECnVE  DATS:  Reduction  of  the  bag 
limits  is  effective  on  January  13, 1992, 
through  June  30, 1992. 
FON  FUirrNER  mFONMAnON  CONTACT. 
Mark  F.  Godcharles,  813-693-3161. 

SUPPLEMENTARY  INFORMATKW:  The 

Fishery  Management  Plan  for  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic,  as 
amended,  was  developed  by  the  South 
Atlantic  and  Gulf  of  Mexico  Fishery 
Management  Councils  (Councils]  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act,  and 
is  implemented  by  regulations  at  50  CFR 
part  642. 

Catch  limits  recommended  by  the 
Councils  and  implemented  by  NMFS  for 
the  Gulf  of  Mexico  migratory  group  of 
king  mackerel  for  the  current  fishing 
year  (July  1  1991,  through  June  30, 1992) 
set  the  recreational  allocation  at  3.91 
million  pounds.  Under  S  642.22  (b],  after 
consulting  with  the  Councils,  NMFS  is 
required  to  reduce  to  zero  the  bag  limits 
for  a  king  mackerel  migratory  group 


when  the  appropriate  recreational 
allocation  for  that  group  has  been 
reached,  or  is  projected  to  be  reached, 
and  when  that  group  is  overfished,  by 
publishing  a  notice  in  the  Federal 
Register.  NMFS,  based  on  current 
statistics,  has  determined  that  the 
recreational  allocation  of  3.91  million 
pounds  for  the  Gulf  migratory  group  of 
king  maclcerel  was  reached  on  January 
12. 1992.  NMFS  also  finds,  based  on  the 
most  recent  stock  assessment,  that  the 
Gulf  migratory  group  of  king  mackerel 
remains  overfished.  NMFS  has 
consulted  with  the  Councils,  and  they 
agree  with  this  finding  and  concur  in 
this  action.  Hence,  the  bag  limits  for 
king  mackerel  from  the  Gulf  minatory 
group  are  reduced  to  zero  effective 
January  13, 1992,  through  June.Sa  1992. 
the  end  of  the  fishing  year.  During  this 
period,  king  mackerel  from  the  Gulf 
migratory  group  caught  in  the  EEZ  in  the 
recreational  fishery  must  be  returned 
immediately  to  the  sea. 

NVffS  previously  determined  that  the 
commercial  king  mackerel  quota  for  the 
western  zone  of  the  Gulf  migratwy 
group  had  been  reached  and  closed  the 
commercial  fishery  for  Gulf  migratory 
group  king  mackerel  in  that  zone  (56  FR 
49653.  October  2. 1991).  Through  June  30, 
1992,  Gulf  migratory  group  king 
mackerel  njay  not  be  harvested  from  or 
possessed  in  the  western  zone  of  the 
EEZ  and  king  mackerel  from  that  zmie 
may  not  be  purchased,  bartered,  traded, 
or  sold.  The  latter  prohibition  does  not 
apply  to  trade  in  king  mackerel  from  the 
western  zone  of  the  Gulf  migratory 
group  that  were  harvested,  landed,  and 
bartered,  traded,  or  sold  prior  to  the 
commercial  fishery  closures  and  held  in 
cold  storage  by  a  dealer  or  processor. 

OtberMatters 

This  action  is  required  by  50  CFR 
642.22  (b)  and  complies  with  Executive 
Order  12291. 

Authority:  16  U.S.C  1801  eU  seq. 
List  of  Subjects  in  50  CFR  Part  642 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  9, 1902. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries- 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-1065  Filed  1-10-02;  12:35  pm] 
MLUNQ  CODE  SC10-at-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Marketing  Scrvic* 

7CFRPart932 
[Docket  No.  FV-91-4S8] 

Proposed  Expenses  and  Assessment 
Rate  for  Marketing  Order  Covering 
Oiives  Grown  in  Caiifomia 

aoency:  Agricultural  Mariceting  Service, 

USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
932  for  the  1992  Hscal  year  (January 
through  December)  established  for  that 
order.  The  proposal  is  needed  for  the~ 
Caiifomia  Olive  Committee  (committee) 
to  incur  operating  expenses  during  the 
1992  fiscal  year  and  to  collect  funds 
during  that  year  to  pay  those  expenses. 
This  would  facilitate  program 
operations.  Fund  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Comments  must  be  received  by 
January  27, 1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division,    - 
AMS,  USDA,  P.O.  Box  96456,  room  2525- 
S.  Washington,  DC  20090-6450. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456.  telephone  (202)  720- 
8139. 

SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  is  issued  under  Mariceting 


Order  No.  932  [7  CFR  Part  932) 
regulating  the  handling  of  olives  grown 
in  CaUfomia.  The  order  is  effective 
under  the  Agricultural  Mariceting 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C.  601-674],  hereinafter  referred  to 
as  the  AcL 

This  proposed  rule  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  6  handlers  of 
Caiifomia  olives  regulated  under  this 
marketing  order  each  season  and 
approximately  1,350  olive  producers  in 
Caiifomia.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  Most,  but  not  all,  of  the 
olive  producers  and  none  of  the  olive 
handlers  may  be  classified  as  small 
entities. 

The  Caiifomia  olive  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  olives  received  by  regulated 
handlers  from  the  beginning  of  such 
year.  An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Department  for 
approval.  The  members  of  the 
committee  are  olive  producers  and 
handlers.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 


formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected  oUve 
receipts  (in  tons).  Because  diat  rate  is 
applied  to  actual  receipts,  it  must  be 
established  at  a  rate  which  will  produce 
sufficient  income  to  pay  the  committee's 
expected  expenses. 

The  committee  met  on  December  2, 
1991,  and  unanimously  recommended 
1992  fiscal  year  expenditures  of 
$1,832,230  and  an  assessment  rate  of 
$20.68  per  ton  of  assessable  olives 
received  by  handlers  under  M.0. 932. 

In  comparison,  1991  fiscal  year 
budgeted  expenditures  were  $2,115,975 
and  the  assessment  rate  was  $20.23  per 
ton. 

Major  expenditure  items  budgeted  for 
the  1992  fiscal  year  compared  with  those 
budgeted  in  1991  (in  parentheses)  are 
$348,230  ($354,975)  for  program 
administration,  $65,000  ($126,000)  for 
production  research,  $786,000  ($830,000) 
for  consumer  advertising,  $516,000 
($632,000)  for  food  service  advertising, 
and  $117,000  ($173,000)  for  pubUc 
relations.  The  $283,745  decrease  in 
budgeted  expenditures  from  1991  is 
attributed  to  decreases  in  production 
research,  consumer  advertising,  mainly 
foodservice  advertising,  and  public 
relations,  and  administrative  costs. 
Expenses  will  be  covered  by  both 
assessment  income  and  reserves. 

Estimated  assessment  income  is 
approximately  $1,182,730  for  the  1992 
fiscal  period  based  on  handler  receipts 
of  57,192  tons  of  assessable  olives 
during  the  1991-92  crop  year  (August- 
July).  This  amount  will  be  augmented  by 
approximately  $650,000  from  reserve 
funds  to  enable  the  committee  to  pay  its  - 
estimated  expenses.  The  committee's 
reserves  are  well  within  the  maximum 
amount  authorized  by  the  order— one 
fiscal  year's  expenses.  Last  year's 
assessment  income  was  approximately 
$2,116,058  on  receipts  of  104,600 
assessable  tons. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  onto  producers.  However,  these 
costs  would  be  offset  by  the  benefits 
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derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of  10 
days  is  appropriate  because  the  budget 
and  assessment  rate  approvals  for  the 
olive  program  need  to  be  expedited.  The 
committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis. 

List  of  Subjacto  in  7  CFR  Part  932 

Marketing  agreements,  Olives. 
Reporting  and  recordkeeping  | 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
932  be  amended  as  follows: 

PART  932-OUVES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  StaL  31.  as 
amended:  7  U.&C.  601-674. 

2.  A  new  {  932.225  is  added  to  read  as 
follows: 


S932.22S 

Expenses  of  $1,832,230  by  the 
California  Olive  Committee  are 
authorized,  and  an  assessment  rate  of 
$20.68  per  ton  of  assessable  olives  is 
established,  for  the  fiscal  year  ending  on 
December  31, 1992.  Unexpended  funds 
from  the  1991  fiscal  year  may  be  carried 
over  as  a  reserve. 

Dated:  January  9, 1992. 
WiUiam  ].  Doyla, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 
(FR  Doc.  92-1051  Filed  1-14-92: 8:45  am) 
•nxMO  COOC  M1«-0I-M 

7  CFR  Part  1065 
(DA-92-02] 

MHk  In  the  Nebraske-Westem  Iowa 
Marketing  Area;  Propoaad  RevWon  of 
Supply  Ptant  Shipping  Percentage 

AOENCV:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  revision  of  rules. 

SUMMARV:  This  action  invites  written 
comments  on  a  proposal  to  revise 
certain  provisions  of  the  Nebraska- 
Western  Iowa  Federal  milk  marketing 
order  for  the  months  of  January  through 
August  1992.  The  proposed  revision 
would  reduce  the  percentage  of  supply 
plant  receipts  that  must  be  transferred 


or  diverted  to  pool  distributing  plants  in 
order  for  the  supply  plant  to  maintain 
pool  status  by  10  percentage  points 
(from  30  to  20  percent  of  receipts)  for  the 
months  of  January  through  March  and 
by  20  percentage  points  (from  40  to  20 
percent  of  receipts)  for  the  months  of 
April  through  August.  The  action  was 
requested  by  Mid-America  Dairymen. 
Inc.  (Mid-Am),  a  cooperative  association 
that  represents  producers  who  supply 
milk  for  the  market.  Mid-Am  contends 
that  the  action  is  necessary  to  prevent 
uneconomical  and  inefficient 
movements  of  milk. 

DATES:  Comments  are  due  no  later  than 
January  22. 1992. 

ADDflESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
room  2968,  South  Building,  P.O.  Box 
6456,  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT 
John  F.  Borovies,  Marketing  Specialist 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456  (202)  690-1366. 
SUPM.EMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b).  the 
Administration  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  action 
would  lessen  the  regulatory  impact  of 
the  order  on  certain  milk  handlers  and 
would  tend  to  ensure  that  dairy  fanners 
would  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  and  the 
provisions  of  S  1065.7(b)  of  the  order,  the 
revision  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  Nebraska-Western  Iowa  marketing 
area  is  being  considered  for  the  months 
of  January  through  August  1992. 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  USDA/ AMS/ 
Dairy  Division.  Order  Formulation 
Branch,  room  2968.  South  Building.  P.O. 
Box  96456.  Washington,  DC  20090^6456 
by  the  7th  day  after  publication  of  this 


notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
seven  days  because  a  longer  period 
would  not  provide  the  time  needed  to 
complete  the  required  procedures  and 
include  January  in  the  revision  period. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideratioii 

The  provisions  proposed  to  be  revised 
are  the  supply  plant  shipping 
percentages  set  forth  in  S  1065.7(b).  The 
revision  would  lower  the  shipping 
percentages  for  supply  plants  to  20 
percent  of  receipts  during  the  months  of 
January  through  August  1992.  The 
specific  revision  would  reduce  the 
supply  plant  shipping  percent  by  10 
percentage  points  during  the  months  of 
January  through  March  (from  30  percent 
to  20  percent  of  receipts)  and  by  20 
percentage  points  during  the  months  of 
April  through  August  (from  40  percent  to 
20  percent  of  receipts). 

Pursuant  to  the  provisions  of 
S  1065.7(b)(3)  of  the  Nebraska-Western 
Iowa  milk  order,  the  Director  of  the 
Dairy  Division  may  increase  or  decrease 
the  supply  plant  shipping  percentage  as 
set  forth  in  §  1065.7(b)  by  up  to  20 
percentage  points  during  any  month. 
The  adjustment  can  be  made  to  help 
encourage  additional  milk  shipments  or 
to  prevent  uneconomic  shipments  of 
milk  merely  for  the  purpose  of  assuring 
that  dairy  farmers  will  continue  to  have 
their  milk  priced  under  the  order. 

Under  the  Nebraska-Western  Iowa 
order,  the  supply  plant  shipping 
percentage  is  40  percent  or  more  of  the 
total  receipts  of  Grade  A  milk  received 
from  dairy  framers  and  cooperative 
associations.  A  revision  signed  October 
3. 1989  (54  FR  41240)  reduced  the  supply 
plant  shipping  percentage  by  10 
percentage  points  (from  40  percent  to  30 
percent  of  receipts)  indefinitiely  for  the 
months  of  September  through  March. 

This  action  was  requested  by  Mid- 
America  Dairymen.  Inc.  (Mid-Am),  a 
cooperative  association  that  represents 
producers  who  supply  milk  to  the 
market.  Mid-Am  has  projected  that  there 
will  be  ample  supplies  of  direct  ship 
producer  milk  located  in  the  general 
area  of  the  Nebraska-Western  Iowa 
distributing  plants  to  meet  the  fluid 
needs  of  such  plants.  Absent  a  revisioa 
Mid-Am  contends  that  costly  and 
inefficient  movements  of  milk  would 
have  to  be  made  in  order  to  maintain 
pool  status  of  the  milk  of  its  members  ' 
who  have  historically  supplied  the  fluid 
needs  of  the  market. 
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Therefore,  it  may  be  a{^ropriate  to 
relax  the  aforementioned  provisions  of 
S  1065.7(b)  for  the  months  of  January 
through  August  1992  to  prevent 
uneconomic  shipments  of  milk,  and  to 
assure  that  dairy  farmers  long 
associated  with  the  fluid  milk  market 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

List  of  Subjects  in  7  CFR  Part  1065 

Milk  marketing  orders. 

PART  1065-[AMENDED] 

The  authority  citation  for  7  CFR  part 
1065  continues  to  read  as  follows: 

Authority:  (Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674). 

Signed  at  Washington,  DC,  on:  January  9, 
1992. 

W.  H.  Blaachaid. 
Director,  Dairy  Division. 

\FR  Doc  92-1049  Filed  1-14-42;  a-45  am] 
■nXINQ  COOe  t41»4MI 


7  CFR  Part  1065 

[DA-92-03] 

Milk  in  the  Nebraslca-Weetem  Iowa 
Marketing  Area;  Proposed  Suspension 
of  Certain  Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  suspension  of  rule. 

summary:  This  action  invites  written 
comments  on  a  proposal  to  suspend 
certain  provisions  of  the  Nebraska- 
Western  Iowa  Federal  milk  marketing 
order  for  the  months  of  January  through 
August  1992.  The  proposed  suspension 
would  reduce  the  amount  of  milk  that 
must  be  transferred  from  supply  plants 
to  pool  distributing  plants  and  remove 
the  requirement  that  a  producer's  milk 
be  physically  received  at  a  pool  plant 
each  month  in  order  to  be  eligible  for 
diversion  to  a  nonpool  plant.  The  action 
was  requested  by  Mid-America 
Dairymen,  Inc.  (Mid-Am),  a  cooperative 
association  that  represents  producers 
who  supply  milk  for  Uie  market.  Mid-Am 
contends  that  the  action  is  necessary  to 
prevent  uneconomical  and  inefficient 
movements  of  milk. 

DATES:  Comments  are  due  no  later  than 
January  22, 1992. 

ADDRESSES:  Comments  (two  copies] 
should  be  sent  to  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch, 
room  2968,  South  Building,  P.O.  Box 
6456,  Washington,  DC  20090-6456. 


TOR  niRTHER  INFORMATION  CONTACT 

John  F.  Borovies,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456  (202]  690-1366. 
SUPPIEMENTARY  INFORMATION:  The 

Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C.  605(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  action 
would  lessen  the  regulatory  impact  of 
the  order  on  certain  milk  handlers  and 
would  tend  to  ensure  that  dairy  farmers 
would  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
beneHts  that  accrue  from  such  pricing. 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural  - 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Nebraska-Western  Iowa 
marketing  area  is  being  considered  for 
the  months  of  January  through  August 
1992: 

In  S  1065.6,  the  words  "during  the 
month"; 

In  S  1065.7(b)(1),  the  words  "not  more 
than  one  half  of*;  and, 

In  S  1065.13,  paragraph  (d)(1). 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  USDA/ 
AMS/ Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building.  P.O. 
Box  96456.  Washington,  DC  20090-6456 
by  the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
seven  days  because  a  longer  period 
would  not  provide  the  time  needed  to 
complete  the  required  procedures  and 
include  January  in  the  suspension 
period. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  action  would  suspend 
certain  provisions  of  the  order  for  the 
months  of  January  tlirough  August  1992. 
The  suspension  would  reiduce  the 


amount  of  milk  that  must  be  transferred 
from  supply  plants  to  pool  distributing 
plants  and  allow  milk  to  be  diverted  to  a 
nonpool  plant  without  being  physically 
received  at  a  pool  plant  during  the 
month. 

Currently  the  order  defmes  a  supply 
plant  as  a  plant  from  which  Grade  A 
milk  is  shipped  to  a  pool  distributing 
plant.  The  order  provides  that  to  quaHfy 
as  a  pool  supply  plant,  the  supply  plant 
must  transfer  or  divert  a  specified 
percentage  of  its  receipts  of  milk  to  pool 
distributing  plants.  The  order  further 
provides  that  a  supply  plant  must  ship 
milk  to  a  distributing  plant  each  month 
and  that  not  more  than  one-half  of  the 
qualifying  shipments  may  be  met 
through  the  direct  shipment  of  milk  from 
farms  to  pool  distributing  plants.  The 
order  also  provides  that  a  dairy  farmer's 
milk  is  not  eligible  for  diversion  during  a 
month  unless  at  least  one  day's 
production  is  physically  received  at  a 
pool  plant.  The  proposed  suspension 
would  remove  the  requirement  that  milk 
be  transferred  from  a  supply  plant  to  a 
distributing  plant  each  month,  allow  all 
direct-shipped  milk  to  count  as  a 
qualifying  shipment,  and  remove  the 
requirement  that  a  dairy  farmer's  milk 
be  physically  received  at  a  pool  plant 
each  month. 

This  action  was  requested  by  Mid- 
America  Dairymen,  Inc.  (Mid-Am),  a 
cooperative  association  that  represents 
producers  who  supply  milk  to  the 
market.  Mid-Am  projects  that  there  %vill 
be  ample  supplies  of  direct  ship 
producer  milk  located  in  the  proximity 
of  the  distributing  plants  to  meet  the 
fluid  milk  needs  of  the  market.  Mid-Am* 
contends  that  it  is  impractical  to  require 
producer  milk  located  some  distance 
from  pool  plants  to  be  physically 
received  once  during  the  month,  when 
the  milk  can  more  economically  be 
diverted  directly  to  manufacturing 
plants  in  the  production  area.  In 
addition,  Mid-Am  contends  that  it  would 
be  inefficient  to  require  that  milk  be 
transferred  from  supply  plants  to 
distributing  plants  when  the  fluid  milk 
needs  of  the  market  can  be  supplied  by 
the  direct  shipment  of  milk  from  farms 
to  distributing  plants.  Absent  a 
suspension,  Mid-Am  contends  that 
costly  and  inefficient  movements  of  milk 
would  have  to  be  made  to  maintain  pool 
status  of  producers  who  have 
historically  supplied  the  fluid  milk  needs 
of  the  market 
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PART  1065-{AMENDEO]      | 

The  authority  citation  for  7  CFR  part 
1065  continues  to  read  as  follows: 

Authority:  (Seo.  1-19.  48  Slat.  31.  as 
amended:  7  U.S.C.  601-674). 

Signed  at  Washington,  DC.  on;  January  9. 
1992. 

Daniel  Haley. 
Administrator. 

|FR  Doc.  92-1050  Filed  1-14-91  8|45  am| 
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7  CFR  Part  1209 

IFV-91-2761 
PIN  0581-AA49 

Mushroom  Promotion.  Researcti,  and 
Consumer  Information  Order 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACnOM:  Proposed  rule  and  meeting 

notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  (Department)  proposes  to 

establish  a  national  mushroom 
promotion,  research,  consumer 
information,  and  industry  information 
program.  The  program  would  be  funded 
by  assessments  collected  from 
producers  and  importers  of  fresh 
mushrooms  and  administered  by  a 
Mushroom  Council  (Council]  consisting 
of  at  least  four  but  more  than  nine 
producer  and  importer  members.  This 
action  is  authorized  by  the  Mushroom 
Promotion,  Research,  and  Consumer 
Information  Act  of  1990.  In  addition  to 
requesting  comments  on  this  proposal, 
this  action  gives  notice  of  a  public 
meeting  on  this  proposal. 
DATES:  Comments  on  the  proposal  must 
be  received  by  February  14. 1992.  A 
public  meeting  to  give  interested 
persons  an  opportunity  to  express  their 
views  or  ask  questions  on  the  proposed 
order  will  convene  at  9  a.m.,  eastern 
time  on  February  5. 1992. 
AOOIIESSCS:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal  to:  Docket 
Clerk,  Fruit  and  Vegetable  Di\'ision, 
Agricultural  Marketing  Ser\'ice,  USDA 
P.O.  Box  96456,  room  2533-S, 
Washington.  DC  20090-6456.  Three 
copies  of  all  written  material  should  be 
submitted,  and  they  will  be  made 

■^  available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
working  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Fedaral  Register.  Comments 


concerning  the  information  collection 
requirements  contained  in  this  action 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  the  Agricultural  Marketing 
Service,  USDA. 

The  public  meeting  will  be  held  at  the 
United  States  Department  of 
Agriculture,  room  1079.  South  Building. 
14th  and  Independence  Avenue,  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schultz,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Division,  AMS,  USDA.  P.O.  Box  96456. 
room  253.VS.  Washington,  DC  2009O- 
6456,  telephone  (202)  720-5976. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  order  is  being  published 
pursuant  to  the  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990  (subtitle  B  of  title  XIX  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990.  Public  Law  101-624. 
November  28, 1990,  7  U.S.C.  6101-6H2) 
hereinafter  referred  to  as  the  Act. 

This  proposal  contained  herein  has 
been  reviewed  by  the  Department  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq]  (RFA),  the  Administrator  of 
the  .Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  proposed  action  on  small 
entities. 

The  most  recent  available  census  of 
agricultural  producers  indicates  that 
there  are  460  mushroom  producers  in  the 
United  States,  an  estimated  200  of  whom 
would  be  subject  to  the  proposed  order. 
Of  these  200  estimated  producers,  a 
minority  would  be  classified  as  small 
businesses.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  aiuiual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms,  which  include 
mushroom  handlers  and  importers,  have 
been  defmed  as  those  having  annual 
receipts  of  less  than  $3,500,000.  There 
are  approximately  100  handlers, 
including  producers  who  are  also 
handlers,  and  not  more  than  3  importers, 
out  of  approximately  30  importers,  who 
would  be  subject  to  the  provisions  of  the 
proposed  order,  a  majority  of  whom 
would  be  classified  as  small  entities. 
The  proposed  order  wotild  require  each 


mushroom  producer  and  importer  who 
produces  or  imports  500.000  pounds  or 
more  of  fresh  mushrooms  per  year  to 
pay  an  assessment  not  to  exceed  one 
cent  per  pound.  In  addition,  an 
estimated  100  first  handlers  of  fresh 
mushrooms,  a  majority  of  whom  would 
be  classified  as  small  firms,  would  be 
required  to  collect  and  remit  the 
assessments. 

Although  the  maximum  annual 
assessment  collection  could  total  $4.5 
million  beyond  the  fourth  year  of  the 
order,  the  economic  impact  of  a  one  cent 
or  less  assessment  per  pound  on  each 
producer  or  importer  subject  to  the  order 
would  not  be  significant.  The  proposed 
order  also  imposes  a  reporting  and 
recordkeeping  burden  on  producers,  first 
handlers,  and  importers.  This  burden 
should  average  approximately  seven 
hours  per  year,  so  its  economic  impact 
would  not  be  significant.  In  addition,  the- 
promotion,  research,  consumer 
information,  and  industry  information 
program  funded  by  assessments  is 
expected  to  benefit  producers,  handlers, 
and  importers  by  strengthening  the 
m.ushroom  industry's  position  in  the 
marketplace;  maintaining  and 
expanding  existing  markets  and  uses  for 
mushrooms:  and  developing  new 
markets  and  uses  for  mushrooms.  Such 
benefits  are  expected  to  outweigh  the 
costs  of  the  program.  Therefore,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Public  Meeting  ^ 

Notice  is  given  that  a  public  meeting 
will  be  held  beginning  9  a.m.  eastern 
time  on  February  5. 1992.  in  room  1079  at 
the  United  States  Department  of 
Agriculture,  South  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC. 

The  meeting  will  be  conducted  by  a    , 
presiding  officer  chosen  by  the 
Department.  The  proceedings  of  such 
meeting  will  be  transcribed  and 
considered  in  the  development  of  a  final 
rule.  The  purpose  of  this  meeting  is  to 
provide  an  opportunity  for  a  full 
discussion  on  the  proposal  to  facilitate  a 
better  imderstanding  of  the  intent  and 
application  of  the  proposed  rule. 

Anyone  wishing  topresent  data, 
views,  or  arguments  concerning  this 
proposal  should  do  so  through  exhibits, 
written  statements,  or  oral 
presentations.  All  those  making  oral 
presentations  are  encouraged  to  also 
submit  their  presentations  in  writing. 
One  original  and  three  cities  of  written 
statements  must  be  provided  'or  the 
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record.  Persons  attending  the  meeting 
will  be  aDowed  to  ask  questions 
directed  at  participants  giving  oral 
presentations. 

Any  interested  person  will  be  given 
an  opportunity  to  appear  and  be  beard 
with  respect  to  matters  relevant  and 
material  to  the  proposed  order. 
However,  the  presiding  officer  may  limit 
the  number  of  times  and  the  amount  of 
time  that  any  one  person  may  be  heard 
and  exclude  views  and  data  which  are 
immaterial,  irrelevant  or  unduly 
repetitious.  Such  action  is  intended  to 
prevent  imdue  prolongation  of  the 
meeting. 

Copies  of  the  transcript  of  the  meeting 
wriU  net  be  available  for  distribution 
through  the  Department.  However,  the 
transcript  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Office  of  the  Docket  Clerk  during 
business  hours.  Anyone  wishing  to 
purchase  a  copy  of  the  transcript  riionld 
make  arrangements  with  the  court 
reporter  at  the  meeting. 

Paperworii  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1960,  the  ii^onnaticRi 
collection  requirements  contained  in  this 
action  have  been  ai^roved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
assigned  OMB  number  0581-0093. 
except  for  the  Council  nominee 
background  statement  form  which  is 
assigned  OMB  mmber  050&-0001.  This 
action  sets  forth  the  provisions  of  a 
proposed  nationwide  program  for 
mushroom  promotion,  research, 
consumer  informaticn  and  industry 
information  to  be  funded  by  mushroom 
producers  and  importers.  Information 
collection  requirements  that  are 
included  in  the  proposed  order  include: 

(1)  A  requirement  that  each  first 
handler  and  importer  who  handles  or 
imports  at  least  500,000  pounds  of  fresh 
mushrooms  annually  must  file  reports  at 
specified  intervals.  The  estimated 
number  of  first  handlers  and  importers 
filing  such  reports  is  103,  each 
submitting  a  maximum  of  12  reports  per 
year,  with  an  estimated  average 
reporting  burden  of  30  minutes  per 
report.  However,  these  persons  may 
alternatively  prepay  assessments 
amiually,  requiring  only  an  initial  report 
of  anticipated  assessments  and  a  final 
annual  report  of  actual  handling: 

(2)  An  exemption  application  for 
persons  who  produce  less  than  500,000 
pounds  of  fresh  mushrooms  annually 
c6nceming  exemptions  from 
assessments  and  recordkeeping 
requirements.  The  estimated  number  of 
persons  filing  this  application  is  290, 
each  submitting  one  application  per 
year,  with  an  estimated  average 


reporting  burden  of  15  minutes  per 
applicaticm: 

(3)  A  referendum  ballot  to  be 
submitted  in  a  referendum  prior  to 
implementation  of  the  program  and 
periodically  thereafter  to  indicate 
whether  producers  and  importers  favor 
continuance  of  the  order.  The  estimated 
number  of  voters  completing  this  ballot 
is  203,  each  submitting  one  ballot 
approximately  every  five  years,  with  an 
estimated  average  reporting  burden  of  6 
minutes  per  ballot; 

(4)  A  nominee  background  statement 
form  for  Council  membership.  The 
estimated  number  of  individuals 
completing  this  form  is  18  during  the 
first  year  of  the  order  and 
approximately  8  per  year  thereafter. 
Two  eligible  individiiials  will  be 
nominated  for  each  open  position  on  the 
Council,  each  of  whom  wiD  have  an 
estimated  average  reporting  burden  of  8 
minutes  per  foiau  and 

(5)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  order.  The  estimated  number 
of  persons  required  to  comply  with  this 
requirement  is  203.  each  of  wdiom  will 
have  an  estimated  average 
recordkeeping  burden  of  7  minutes  per 
year. 

Comments  concerning  the  information 
collection  requirements  contained  in  this 
action  should  also  be  sent  to  die  Office 
of  faifbrmation  and  Regulatory  Affairs; 
Office  of  Management  and  Budget; 
Washington,  DC  20S03.  Attention:  Desk 
Officer  for  Agricultural  Marketing 
Service,  USDA. 

Backgrotind 

The  Act  authcnrizes  the  S<ecretary  of 
Agriculture  (Secretary)  to  establish  a 
national  mushroom  promotion,  research, 
consumer  information,  and  industry 
information  program.  This  program 
would  be  funded  by  an  assessment  on 
producers  and  importers  hot  to  exceed 
one  cent  per  pound  of  fresh  mushrooms. 

The  Act  provides  that  the  Secretary 
may  propose  the  issuance  of  an  order,  or 
an  association  of  mushroom  producers 
or  any  other  person  that  will  be  affected 
by  the  provisions  of  the  Act  may  request 
.  the  issuance  of,  and  submit  a  proposal 
for,  such  an  order.  After  receipt  of  a 
request  and  proposal  for  an  order,  or 
when  the  Secretary  determines  to 
propose  an  order,  the  Act  provides  that 
the  Secretary  shall  publish  the  proposed 
order  and  give  due  notice  and 
opportunity  for  public  comment. 

hi  addition,  the  Act  requires  that  any 
order  issued  thereunder  shall  contain 
certain  specified  terms  and  conditions. 
Such  terms  and  conditions  include 
provisions  concerning  the  composition 
and  establishment  of  a  Mushroom 


Council  (Council),  and  the  powers  and 
duties  of  such  CoundL  Also  included 
under  terms  and  conditions  which  are 
required  to  be  in  an  order  are  provisions 
CMiceming  assessments,  books  and 
records,  and  the  availability  of 
information. 

The  Act  provides  that  the  Council 
would  be  composed  of  at  least  four  and 
not  more  than  nine  members.  There 
would  be  four  geographic  regions 
established.  «^cb  would  refwesent  the 
geographic  distribution  of  mushroom 
production  throughout  the  United  States, 
with  one  member  who  is  a  producer 
nominated  and  ^ipointed  from  each 
region  that  produces,  oo  average,  at 
least  35.000^)00  pounds  of  mu^rooms 
annually.  There  would  be  a  fifth  region 
established,  which  would  represent 
importers  throu^Kwt  the  United  States, 
with  one  m^nber  who  is  an  importer 
nominated  and  appointed  from  such 
region  importing,  on  average,  at  least 
35,000,000  pounds  of  mushrooms 
annually.  Subject  to  the  nineHnember 
limit  on  the  number  of  Council  members, 
the  Secretary  would  appoint  an 
additional  member  to  the  Council  from  a 
region  for  eadi  additional  50,000X100 
pounds  of  productioo  or  imports  per 
year,  on  average,  within  the  region. 
Should,  in  the  aggregate,  regions  be 
entitled  to  levds  of  representation  that 
wouki  exceed  the  nine-member  limit  on 
the  Council,  then  those  regkns  entitled 
to  representatian  in  axcess  of  die  basic 
quantity  used  in  establishing 
representation  on  the  Council  would 
have  representation  allocated  amtmg 
them  based  on  production  or 
importation  so  that  the  Council  does  not 
exceed  its  nine-member  limit 

In  response  to  an  invitation  to  submit 
proposals  in  the  January  30, 1001,  issue 
of  the  Federal  Regislar  (58  FR  3425),  one 
proposal  for  a  con^ilete  promotion, 
research,  and  consumer  information 
order  was  received  from  the  American 
Mushroom  Institute  (AMI),  a  national 
trade  association.  In  addition,  several 
provisions  to  be  incorporated  into  a 
proposed  promotion,  researdi,  and 
consumer  information  order  were 
received  from  United  Foods,  Inc. 
(United),  a  mushroom  producer.  The 
Department  reviewed  the  submissions 
and  issued  a  proposed  rule  containing 
them  in  the  October  4, 1991,  issue  of  the 
Federal  Register  (58  FR  50283).  The 
Department  received  seven  comments 
on  that  proposed  rule. 

Comments  were  received  from  the 
AMI  and  the  Mushroom  Council;  United; 
the  Elite  Mushroom  Co.,  Inc.;  the 
Natiwial  Farmers  Organization;  the 
National  Fanners  Union;  the  American 
Agricultural  Movement  Inc.;  and  the 
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American  Institute  of  Certified  Public 
Accountants.  AMI  and  United 
commented  in  support  of  their  own 
proposals;  one  commenter  was  opposed 
to  a  majority  of  United's  proposed  order 
provisions;  three  commenters  specified 
their  organizations'  policies  toward 
research  and  promotion  programs;  and 
one  commenter  suggested  technical 
language  to  be  incorporated  into  several 
of  AMI'S  and  United's  order  provisions. 

Two  comments  were  directed  towards 
United's  definition  of  producer.  Both 
comments  were  favorable.  The 
Department  has  accepted  this  definition. 
It  is  in  accordance  with  section  1925(11] 
of  the  Act  and  has  been  incorporated 
into  §  1209.14  of  the  proposed  order. 

One  commenter  recommended  that 
United's  provision  proposing  that  the 
Council  shall  jiot  contract  with  any 
person  who  is  a  producer  or  importer  for 
the  purpose  of  mushroom  promotion  be 
incorporated  into  the  proposed  order. 
Another  commenter  opposed  the 
incorporation  of  this  provision.  The 
Department  has  accepted  this  provision 
as  reasonable  and  within  the  intent  of 
section  1925(e]  of  the  Act.  Therefore, 
this  provision  has  been  incorporated 
with  modification  into  S  1209.38(j)  of  the 
proposed  order. 

One  commenter  recommended  a 
change  in  the  language  found  in 
§  1209.39(f)  of  AMI'S  proposed  order. 
This  change  focused  on  the 
requirements  for  auditing  the  Council's 
financial  statements,  including  which 
accounting  principles  and  auditing 
standards  should  be  followed.  The 
Department  has  accepted  this  language 
and  has  incorporated  it  into  §  1209.39(f] 
of  the  proposed  order. 

One  commenter  recommended  that 
United's  provision  proposing  that  no 
funds  collected  under  the  Act,  be  used 
to  defray,  or  make  payment  of  costs 
incurred  in  developing,  drafting, 
studying,  lobbying  on  or  promoting  the 
legislation  authorizing  the  order  be 
incorporated  into  the  proposed  order. 
Another  commenter  opposed  the 
incorporation  of  this  provision.  The 
Department  has  accepted  this  provision 
as  being  in  accordance  with  §  1925(h)  of 
the  Act.  Therefore,  this  provision  has 
been  incorporated  into  §  1209.50(c)  of 
the  proposed  order. 

Three  commenters  expressed  their 
concern  that  imported,  canned 
mushrooms  were  not  included  in  the  Act 
and  that  such  as  omission  would  give 
foreign  producers  a  competitive 
advantage  over  domestic  producers. 
Section  1923(8)  of  the  Act  defines 
mushrooms  as  "all  varieties  of 
cultivated  mushrooms  grown  within  the 
United  States  for  the  fresh  market,  or 
imported  into  the  United  States  for  the 


fresh  market,  that  are  marketed,  except 
that  such  term  shall  not  include 
mushrooms  which  are  commercially 
marinated,  caimed.  frozen  cooked, 
blanched,  dried,  packed  in  brine,  or 
otherwise  processed,  a  determined  by 
the  Secretary."  Therefore,  these 
comments  are  denied. 

Two  commenters  went  further  to 
express  their  concern  that  such  a 
program  could  eventually  decrease  the 
competitiveness  of  domestic  small  and 
medium-sized  mushroom  producers 
relative  to  foreign  producers.  In 
response,  there  has  been  a  dramatic 
increase  of  fresh  production  over 
processed  production  since  1970. 
Department  statistics  for  the  period 
1970-88  indicate  an  increase  in  fresh 
production  from  58  million  pounds  in 
1970  to  484  million  pounds  in  1988,  while 
processed  production  increased  from 
149  million  pounds  in  1970  to  184  million 
pounds  in  1988.  In  1970  fresh  production 
accounted  for  28  percent  of  total 
production,  while  in  1988  fresh 
production  accounted  for  72  percent  of 
total  production.  Further,  Department 
statistics  for  1990  indicate  that  total 
fresh  mushroom  imports  into  the  United 
States  were  approximately  2.3  million 
pounds  compared  to  total  U.S.  fresh 
production  of  512  million  pounds.  These 
statistics  indicate  that  imported  fresh 
mushrooms  are  significantly  less  than  1 
percent  of  total  U.S.  fresh  production. 
With  fresh  mushroom  imports 
comprising  such  a  small  share  of  the 
U.S.  fresh  mushroom  market,  there  is  no 
evidence  that  small,  medium,  or  large 
domestic  producers  would  be  exposed 
to  any  significant  competitive 
disadvantage  should  the  program  go  into 
effect. 

One  commenter  recommended  that,  in 
order  to  test  the  program,  persons 
subject  to  the  Act  should  establish  a 
voluntary  research  and  promotion 
program  for  a  period  of  at  least  two 
years.  This  comment  cannot  be  adopted 
because  it  is  not  in  accordance  with  the 
Act.  The  Act  requires  the  issuance  of  a 
proposed  order  by  the  Department. 
Interested  persons  are  being  provided 
an  opportunity  to  comment  on  the 
proposed  order  before  the  Department 
issues  a  final  order.  The  Act  also 
requires  that  a  referendum  be  conducted 
among  producers  and  importers  before 
the  order  can  become  effective.  The 
outcome  of  such  a  referendum  will 
ascertain  whether  the  final  order  will  go 
into  effect. 

Five  commenters  addressed  the  issue 
of  voting  in  referenda.  All  of  the 
commenters  were  in  favor  of  a 
referendum  prior  to  the  implementation 
of  any  program.  Such  a  referendum  is 
required  in  the  Act.  Two  commenters 


provided  comments  on  referendum 
procedures.  Section  1926(c)  of  the  Act 
specifies  that  "referenda  conducted 
pursuant  to  this  section  shall  be 
conducted  in  such  a  manner  as 
determined  by  the  Secretary." 
Referenda  procedures  are  not  intended 
to  be  part  of  the  proposed  order  and  as 
such  have  not  been  incorporated  into  ^ 
the  order.  At  a  later  date,  the 
Department  intends  to  publish  proposed 
rules  and  regulations,  which  will  include 
referenda  procedures,  for  public 
comment.  Therefore  the  comments  on 
referenda  procedures  are  denied  at  this 
time. 

One  commenter  proposed  that  the 
Department  hold  three  public  meetings 
in  different  regions  of  the  United  States 
to  discuss  the  proposed  order.  This  is 
not  feasible  because  the  number  of 
producers  and  importers  in  the 
mushroom  industry  is  relatively  small 
and  the  cost  of  holding  such  meetings 
would  be  excessive.  Ilierefore,  it  has 
been  determined  that  one  public  meeting 
will  be  held  at  the  United  States 
Department  of  Agriculture  in 
Washiitgton,  DC,  and  the  comment  is 
denied. 

One  commenter  recommended  that 
the  program  be  subject  to  review  in 
referendum  every  three  years  and 
subject  to  review  at  any  time  on  request 
by  10  percent  of  the  producers  and 
importers.  This  comment  cannot  be 
accepted  because  it  is  not  consistent 
with  the  Act. 

One  commenter  recommended  that 
after  a  research  and  promotion  program 
is  in  effect.  aU  succeeding  referenda 
should  be  financed  and  conducted  by 
the  federal  goveniment.  This  comment 
cannot  be  accepted  as  it  is  not  in 
accordance  with  the  Act.  As  specified  in 
section  1925(g)(3)  of  the  Act. 
assessments  shall  be  used  to  cover 
those  administrative  costs  incurred  by 
the  Secretary  in  implementing  and 
administering  the  order,  except  for  the 
salaries  of  Government  employees 
incurred  in  conducting  referenda. 

One  commenter  reconunended  that 
the  Department  interpret  the  term 
"majority"  to  mean  a  two-thirds 
majority  of  producers  and  importers 
voting  in  a  referendum.  This  comment 
cannot  be  accepted  since  the  Act  does 
not  provide  that  majority  shall  mean 
anything  other  than  a  number  greater 
than  half  of  the  total.  In  regard  to  the 
initial  referendum,  section  1926(a)(2)  of 
the  Act  specifies  that  "the  order  shall 
become  effective,  *  *  *.  if  the  Secretary 
determines  that  the  order  has  been 
approved  by  a  majority  of  the  producers 
and  importers  vothig  in  the  referendum, 
which  majority,  on  average,  annually 
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produces  and  inportt  into  the  United 
States  more  than  SO  percent  of  the 
mushrooms  anmiaUy  produced  and 
imported  by  all  those  voting  in  the 
referendmn."  fai  regard  to  sacceeding 
referenda,  section  m0(b)(2)  of  the  Act 
states  that  "if,  *  •  *,  The  Secretaiy. 
determines  that  the  suspension  or 
termination  of  an  order  is  favored  by  a 
malority  of  the  producers  and  importers 
voting  in  the  referendum,  which 
lyajority,  on  average,  annually  produces 
and  imports  into  the  United  States  more 
than  50  percent  of  die  muriirooms 
annually  produced  and  imported  by  all 
those  voting  in  the  referendum.  *  *  *." 
Therefore,  the  comment  is  denied. 

One  commenter  recommended  that 
the  disbursement  of  funds  collected 
under  the  program  be  controlled  by  a 
board  of  producers  elected  by  the 
producers  assessed  and  that  the 
operations  of  the  program  be  oontroUed 
by  such  a  producer  board.  This  cooanent 
is  in  accordance  with  section 
ig25(b](l)(B]  of  the  Act  whidi  specifies 
that  "the  members  of  the  Council  shall 
be  mushroom  producers  and  importers 
appointed  by  the  Secretary  from 
nominations  submitted  by  producers 
and  importers  in  the  manner  authorized 
by  the  Secretary  *  *  *."  The  commenter 
went  further  to  recommend  that  general 
farm  organizatiofis  be  allowed  to 
appoint  a  producer  representative  to  the 
board.  This  comment  is  denied  becaose 
it  is  inconsistent  with  the 
aforementioned  section  of  the  Act. 

Four  commenters  favored  a 
prohibition  on  political  aoA  loM>ying 
activities  by  the  CoundL  Sodi  a 
prohibition  is  found  in  1 1208.53  of  the 
proposed  order.  This  provision  is  in 
accordance  with  section  192501)  of  the 
Act  which  concerns  die  influencing  of 
government  action  or  policy. 

Three  commenters  requested  diat  the 
Department  allow  producers  and 
importers  the  right  to  demand  and 
receive  a  refund  of  assessments 
collected  by  the  Cooncil.  Sodi  a 
provision  is  not  in  accordance  with  die 
Act.  The  Act  contains  no  right  of  refund 
provision,  authorizing  or  requiring  the 
refund  of  assessments.  It  is  not  the 
intent  of  the  Act  to  allow  reAmding  by 
producers  and  importers.  Therefore, 
these  comments  are  denied. 

Five  commenters  recommended  the 
incorporation  of  United's  provision 
proposing  the  use  of  a  pre-approval  and 
post-completion  or  annual  cost/benefit 
analysis  of  all  programs,  plans,  and 
projects.  United's  provision  further 
provides  that  such  an  analysis  should  be 
conducted  by  an  independent 
contractor.  One  commenter  opposed  the 
inctnporation  of  the  iwovisim.  Sudi  a 
provision  would  prove  burdensome  to 


the  Council  in  tenu  of  tfaae-  and  cost- 
effectiveness  relative  to  prai^aiBa, 
plans,  and  projects.  Sedka  iazS(cN4)  of 
die  Ad  specifies  that  the  Covdl  sball 
"propoae,  receive,  evakule,  approve, 
and  submit  to  the  Secretary  far 
approval  *  *  *  budgets,  plana,  and 
pro|ects  of  mushroom  promotioB, 
research,  consumer  information,  and 
industry  information  as  well  as  to 
contract  and  enter  into  agreements  with 
appropriate  persons  to  implement  such 
{Hans  or  projed.'*  Section  ig2S(dH3]  of 
the  Ad  further  specifies  that  "^o  plan  or 
projed  of  promotioa  researdi, 
consumer  information,  or  industry 
information,  or  budget  shall  be 
implemented  prior  to  its  anntnral  by  the 
Secretary."  The  Ad  provides  the 
appropriate  safeguards  to  allow  the 
Council  to  effectively  and  efficiently 
administer  the  program  without 
reqiHring  a  mandatory  independent 
cost/benefit  analysis  of  all  programs, 
plans,  and  projects.  Therefore,  the 
comments  recommending  the 
incorporation  of  United's  provision 
relevant  to  cost/benefit  analysis  are 
denied,  and  the  provision  is  not  induded 
in  the  proposed  order  language. 

Three  commenters  requested  that  the 
Department  reconsider  its  denial  of 
United's  {Htivision  concermng  the 
requirement  of  a  producer  and  importer 
referendum  to  increase  the  assessment 
rate.  United's  provision  was  not 
incorporated  in  the  proposed  rule 
becanse  die  condod  of  such  a 
referendum  to  approve  an  assessment 
increase  is  not  required  or  anticipated  in 
the  provisions  of  die  Ad  The  Ad 
authorizes  die  rate  of  assessment  to  be 
determined  by  the  Coondl  osing  a 
formula  of  annual  increments  specified 
in  the  Ad.  The  Council,  widi  ai^iroval  of 
the  Secretary,  may  diange  the  rate  of 
assessment  at  any  time,  except  that  the 
effective  rate  of  assessment  as  specified 
in  the  Ad,  may  increase  tocrementally. 
but  not  exceed  an  amroal  rate  of  one 
cent  per  pound  of  mushrooms  over  a 
four  year  period.  There  is  no  provision 
in  the  Act  requiring  reauthorizing  a 
referendum  to  approve  assessment 
increases  already  specified  in  dw  Ad. 
Therefore,  these  comments  are  denied. 

One  commenter  requested  that  the 
Department  reconsider  its  denial  of  two 
odier  provisions  submitted  by  United 
concerning  the  definition  of  promotion 
and  the  provision  concerning  creditable 
promotion  and  advertising.  United's 
provisions  were  not  incorporated  into 
the  proposed  rule  because  they  were 
determined  to  be  beyond  the  authority, 
intent  or  scope  of  the  Act  Therefore, 
this  comment  is  denied. 

Inree  commenters  recommended  that 
United's  two  provisions  proposing  that 


all  persons  ptodocing  or  importing 
mushrooms  into  the  United  States 
should  certify  through  an  independent 
auditor  and  report  to  the  Coondl  and 
the  Secretaiy  the  amount  of  mushrooms 
produced  or  imported  annually  be 
incorporated  into  the  proposed  order. 
Another  commenter  suggested  several 
technical  corrections  to  be  induded  into 
these  provisions.  A  fifth  commenter  was 
opposed  to  the  inchwion  of  these 
provisions  into  the  order.  The  first  three 
comments  are  denied  because  they  go 
beyond  the  authority  and  scope  of  the 
Act  As  a  consequence  of  this  denial,  the 
fourth  comment  is  inapplicable.  The 
inclusion  of  such  a  reporting 
requirement  would  be  burdensome  to 
persons  who  are  not  subject  to  the  Ad 
in  terms  of  time  and  finandal  resources. 
Sections  1200.52, 1209.00.  and  1200.61  of 
the  proposed  order  should  provide  the 
necessary  safeguards  in  the  collection  of 
assessments  which  is  the  intent  of  this 
proposed  provisions.  These  provisions 
are  in  accordance  with  section  1925(i)(l) 
of  the  Act  which  specifies  "that  the 
order  shall  require  that  each  first 
handler  and  importer  of  mushrooms 
maintain,  and  make  available  for 
inspection,  such  books  and  records  as 
may  be  required  by  the  order  and  file 
reports  at  the  time,  in  the  manner,  and 
having  the  content  prescribed  by  the 
order." 

Three  aunmenters  recommended  that 
the  Council  disclose  its  financial 
statements  to  persons  who  are  subjed 
to  die  Act  Section  12Oe.30(e)  of  die 
proposed  order  provides  for  such 
disdosure.  One  commenter  abo 
recommended  a  change  in  the  language 
used  in  1 1200.38(f)  of  the  proposed 
order.  This  language,  as  previously 
mentioned,  has  been  incorporated  into 
1 1208.3e(f). 

One  oommenter  recommended  that 
United's  provisioo  pnqiosing  that  the 
Council  ensure  that  funds  are  expended 
by  the  Coundl  into  mushroom  market 
areas  in  reasonable  proportion  to  the 
assessments  ooUeded  from  producers  in 
those  areas  be  incorporated  into  the 
proposed  order.  Another  commenter. 
opposed  the  incorporation  of  this 
provision  into  the  order.  This  provision 
is  not  consistent  with  the  intent  of  the 
Act  The  primary  purpose  of  the  Ad  is 
to  establish  a  national  promotion, 
research,  consumer  information,  and 
industry  information  program. 
According  to  section  1922(b)  of  the  Act 
the  program  is  designed  to  "strengthen 
the  mushroom  industry's  position  in  the 
marketplace;  maintain  and  expand 
existing  markets  and  uses  for 
mushrooms;  and  develop  new  markets 
and  uses  for  mushrooms."  Therefore,  the 
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comment  in  favor  of  this  change  is 
denied. 

One  commenter  recommended  that 
United's  three  provisions  prohibiting 
production  controls  be  incorporated  into 
the  proposed  order.  Another  commenter 
opposed  the  incorporation  of  these 
provisions.  These  provisions  are  not 
included  because  S  1209.40(a)(2)  of  the 
proposed  order  already  specifies  that 
"nothing  in  this  subpart  may  be 
construed  to  authorize  mandatory 
requirements  for  quality  control,  grade 
standards,  supply  management 
programs,  or  other  programs  that  would 
control  production  or  otherwise  limit  the 
right  of  individual  producers  to  produce 
mushrooms."  It  has  been  determined 
that  it  is  not  necessary  to  repeat  this 
information  in  the  proposed  order. 
Further,  this  provision  is  in  accordance 
with  section  1922(c)  of  the  Act  which 
declares  that  "nothing  in  this  subtiUe 
may  be  construed  to  provide  for  the 
control  of  production  or  otherwise  limit 
the  right  of  individual  producers  to 
produce  mushrooms."  Therefore,  the 
comment  in  favor  of  the  United  proposal 
in  this  area  is  denied. 

One  commenter  recommended  that 
United's  definition  of  research  be 
incorporated  into  the  proposed  order. 
Another  commenter  opposed  the 
iiicorporation  of  this  provision.  United's 
definition  is  denied  because  it  goes 
beyond  the  scope  of  the  Act.  Further, 
United's  definition  is  redundant  in  terms 
of  including  a  prohibition  on  production 
controls.  The  Act  and  the  proposed 
order  specifically  prohibit  the  imposition 
of  production  controls. 

One  commenter  recommended  that  a 
substantial  portion  of  the  program's 
funds  be  used  to  purchase  surplus 
commodities  in  the  market  and  that  such 
supplies  be  moved  in  the  most 
economical  manner  to  starving  people  in 
other  countries.  This  comment  is  denied 
because  it  is  beyond  the  authority, 
intent,  and  scope  of  the  Act.  The 
purpose  of  this  program  is  to  engage  in  a 
national  program  of  promotion, 
research,  consumer  information,  and 
industry  information,  and  there  is  no 
authority  in  the  Act  to  purchase  surplus 
commodities. 

In  addition  to  the  preceding  review 
and  consideration  of  comments,  minor 
editorial  changes  have  been  made  to 
several  of  the  proposed  order  provisions 
for  the  purpose  of  clarity. 

The  order  provisions  as  proposed  by 
the  Department  are  summarized  as 
follows: 

Sections  1209.1-1209.20  of  the 
proposed  order  define  certain  terms 
which  are  used  in  the  order. 

SecUons  1209.30-1209.39  of  the 
proposed  order  concern  the 


establishment  membership, 
nominations,  appointment,  term  of 
office,  vacancies,  procedure, 
compensation  and  reimbursement. 
powers,  and  duties  of  a  Mushroom 
Council,  which  would  be  the  body 
organized  to  administer  the  order 
subject  to  the  oversight  of  the  Secretary 
of  Agriculture. 

Section  1209.40  of  the  proposed  order 
would  authorize  the  Council  to  receive, 
develop,  and  evaluate  programs,  plans, 
and  projects  for  promotion,  research, 
consumer  information,  and  industry 
information  with  respect  to  fresh 
mushrooms  and  mushroom  products. 
The  Secretary  would  approve  such 
programs,  plans  or  projects  prior  to  their 
implementation. 

Section  1209.50  of  the  proposed  order 
would  authorize  the  Council  to  incur 
expenses  necessary  for  the  performance 
of  its  duties  and  to  recommend  an^ 
annual  budget.  Section  1209.51  of  the 
proposed  order  would  provide  for  the 
collection  of  assessments.  The 
maximum  assessment  rate  would  be  one 
cent  per  poimd  of  non-exempt  fresh 
mushrooms  produced  domestically  or 
imported  into  the  United  States,  lie 
assessment  section  also  contains  the 
procedures  to  be  followed  by  first 
handlers  and  importers  when  remitting 
assessments;  the  procedures  to  by 
followed  by  producers  and  importers 
seeking  exemption  fit)m  assessments; 
the  establishment  of  a  late  payment 
charge  and  interest  charges  for  unpaid 
or  late  assessments:  the  collection  of 
assessments  through  approved  third- 
party  organizations:  and  the  prepayment 
of  assessments.  Section  1209.52  of  the 
proposed  order  would  prohibit  funds 
received  imder  this.program  from 
influencing  governmental  action,  with 
specified  exceptions. 

Sections  1209.60-1209.62  of  Uie 
proposed  order  contain  reporting  and 
recordkeeping  requirements.for  persons 
subject  to  the  order,  and  provide  that  all 
information  obtained  by  the  Council  or 
the  Department  from  books  and  reports 
required  by  the  order  would  be  kept 
confidential. 

Sections  1209.70-1209.77  of  the 
proposed  order  concern  miscellaneous 
provisions  which  include  the  right  of  the 
Secretary;  procedures  of  the  suspension 
or  termination  of  the  order  proceedings 
after  the  termination  of  the  order;  effect 
of  termination  or  amendment  of  the 
order;  personal  liability  of  Council 
members'i  handling  of  intellectual 
property  arising  from  funds  collected  by 
the  Council:  amendments  to  the  order; 
and  separability  of  order  provisions. 


List  of  Subjects  in  7  CFR  Part  1209 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreements. 
Mushrooms.  Reporting  and 
recordkeeping  requirements. 

It  is  hereby  proposed  that  title  7  of  the 
Code  of  Federal  Regulations  be 
amended  by  adding  part  1209  to  read  as 
follows: 

PART  120»-MUSHROOM 
PROMOTION,  RESEARCH,  AND 
CONSUMER  INFORMATION 

Subpart  A— MiMlwoom  Promotion, 
RMMrdi,  and  Consumor  Infonnation  Order 

Definitioas 

Sec 

1209.1  Act. 
120e.2  Commerce. 

1209.3  Consumer  information. 

1209.4  Council. 

1200.5  Department 
120eit  First  handler. 

1209.7  Fiscal  year. 

1209.8  Importer. 

1209.9  Industry  informafion. 

1208.10  Marketing. 

1209.11  Mushrooms. 

1209.12  Part  and  subpart 

1209.13  Person. 

1209.14  Producer. 

1209.15  Programs,  plans,  and  projects. 
1209.10  Promotion. 

1200.17  Region. 

1209.16  Research. 

1209.19  Secretary. 

1209.20  United  SUtes  and  State. 

Mushroom  Council 

1209.30  Establishment  and  membership. 

1200.31  Nominations. 

1209.32  Acceptance. 

1209.33  Appointment 

1209.34  Term  of  office. 

1200.35  Vacancies. 

1209.36  Procedure. 

1209.37  Compensation  and  reimbursement 

1209.38  Powers. 

1209.39  Duties. 

Pcomotiqn,  Research,  Consumer  Informatioii, 
and  Industry  Infonnation 

1209.40  Programs,  plans,  and  projects. 
Expanses  and  Assessments 

1209.50  Budget  and  expenses. 

1209.51  Assessments. 

1209.52  Exemption  from  assessment 

1209.53  Influencing  governmental  action. 

Reports,  Books,  and  Records 

1209.60  Reports. 

1209.61  Books  and  records. 

1209.62  Confidential  treatment 

Miscellaneous 

1209.70  Right  of  the  Secretary. 

1209.71  Suspension  or  termination. 

1209.72  Proceedings  after  termination. 

1209.73  Effect  of  termination  or  amendment 

1209.74  Personal  liability. 
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Seo. 

1209.75  Patents,  copyrights,  inventions, 
publications,  and  product  formulations. 

1209.76  Amendments. 

1209.77  Separability. 

Authority:  The  Mushroom  Promotion, 
Research,  and  Consumer  Information  Act  of 
1990,  Pub.  L  101-«24. 104  Stat.  3854  {7  U.S.C 
6101  et  seq.). 

PART  1209— MUSHROOM 
PROMOTION,  RESEARCH,  AND 
CONSUMER  INFORMATION 

Subpart  A— Mushroom  Promotion, 
Research,  and  Consumer  Information 
Order 

Definitions 

91209.1    Act 

Act  means  the  Mushroom  PromoUon, 

Research,  and  Consumer  Information 

Act  of  1990,  Subtitle  B  of  Title  XIX  of  the 

Food,  Agriculture,  Conservation,  and 

Trade  Act  of  1990,  Public  Law  101-624. 7 

U.S.C.  6101-6112,  and  any  amendments 

thereto.  t'" 

( 

§1209.2    Commsrc*. 

Commerce  means  interstate,  foreign, 
or  intrastate  commerce. 

S  1209.3    Consumer  information. 

Consumer  information  means 
information  and  programs  that  will. . 
assist  consumers  and  other  persons  In 
making  evaluations  and  decisions 
regarding  the  purchase,  preparation,  and 
use  of  mushrooms. 

{1209.4    CouncU. 

Council  means  the  administrative 
body  referred  to  as  the  Mushroom 
Council  established  under  S  1209.30  of 
this  subpart. 

91209.5    Department 

Department  means  the  United  States 
Department  of  Agriculture. 

{1209.6    First  handler. 

First  handler  means  any  person  who 
receives  or  otherwise  acquires 
mushrooms  from  a  producer  and 
prepares  for  marketing  or  markets  such 
mushrooms, -or  who  prepares  for 
marketing  or  markets  mushrooms  of  that 
person's  own  production. 

{1209.7    Fiscal  ymr. 

Fiscal  year  means  the  12-month 
period  from  January  1  to  December  31 
each  year,  or  such  other  period  as 
recommended  by  the  Cotmcil  and 
approved  by  the  Secretary. 

91209.8    Importer. 

Importer  means  any  person  who 
imports,  on  average,  over  500,000 
pounds  of  mushrooms  annually  from 
outside  the  United  States. 


91209.9  Industry  bifomwtlon. 

Industry  information  means 
information  and  programs  that  will  lead 
to  the  development  of  new  markets  and 
marketing  strategies,  increased 
efficiency,  and  activities  to  enhance  the 
image  of  the  mushroom  industry. 

91209.10  Marketina. 

(a)  Marketing  means  the  sale  or  other 
disposition  of  mushrooms  in  any 
channel  of  commerce. 

(b)  To  market  means  to  sell  or 
otherwise  dispose  of  mushrooms  in  any 
channel  of  commerce. 

91209.11  Mushrooms. 

Mushrooms  means  all  varieties  of 
cultivated  mushrooms  grown  within  the 
United  States  and  marketed  for  the  fresh 
market,  or  imported  into  the  United 
States  and  marketed  for  the  fresh 
market,  except  such  term  shall  not 
include  mushrooms  that  are 
commercially  marinated,  canned,  frozen, 
cooked.,blanched.  dried,  packaged  in 
brine,  or  otherwise  processed  in  such 
manner  as  the  Council,  with  the 
approval  of  the  Secretary,  may 
determine. 

91209.12  Part  and  sut>part 

Part  means  this  mushroom  promotion 
and  research  order  and  all  rules  and 
regulations  and  supplemental  orders 
issued  thereunder,  and  the  term  subpart 
means  the  mushroom  promotion  and 
research  order. 

91209.13  Persoa 

Person  means  any  individual,  group  of 
individuals,  partnership,  corporation, 
association,  cooperative,  or  any  other 
legal  entity. 

§1209.14    Producer. 

Producer  means  any  person  engaged 
in  the  production  of  mushrooms  who 
owns  or  shares  the  ownership  and  risk 
of  loss  of  such  mushrooms  and  who 
produces,  on  average,  over  500,000 
pounds  of  mushrooms  per  year. 

9 1209.15  Program,  plans,  and  protects. 

Programs,  plans,  and  projects  means 
promotion,  research,  consumer 
information,  and  industry  information 
plans,  studies,  projects,  or  programs 
conducted  pursuant  to  this  part. 

91209.16  Promotion. 

Promotion  means  any  action 
determined  by  the  Secretary  to  enhance 
the  image  or  desirability  of  mushrooms, 
including  paid  advertising. 

91209.17  Region. 

Region  means  one  of  the  described 
geographic  subdivisions  of  the 
production  area  described  in 


S  1209.30(b)  or  as  later  realigned  or 
reapportioned  pursuant  thereto,  or  the 
import  region  described  in  (  1208.30(c). 


9  1209.16 

Research  means  any  type  of  study  to 
advance  the  image,  desirability,  safety, 
marketability,  production,  product 
development,  quality,  or  nutritional 
value  of  mushrooms. 

91209.19  SMretary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 

91209.20  Unttsd  States  and  State. 

(a)  State  means  any  of  the  several 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

(b)  United  State  means  collectively 
the  several  States  of  the  United  States  of 
America,  the  District  of  Columbia,  and 
the  Commonwealth  of  Puerto  Rico. 

Mushroom  Council 

91209.30    EstattHshmtnt  and  membership. 

(a)  There  is  hereby  established  a 

Mushroom  Council  of  not  less  than  four 
or  more  than  nine  members.  The  Council 
shall  be  composed  of  producers 
appointed  by  the  Secretary  under 
9  1209.33,  except  that  as  provided  in 
paragraph  (c),  importers  shall  be 
appointed  by  the  Secretary  to  the 
Council  under  S  1209.33  once  average 
imports  for  an  annual  period  determined 
by  the  Secretary  reach  35,000,000 
pounds  of  mushrooms. 

(b)  For  purposes  of  nominating  and 
appointing  producers  to  the  Council,  the 
United  States  shall  be  divided  into  four 
geographic  regions  and  the  number  of 
Council  members  from  each  region  shall 
be  as  follows: 

Region  1 — including  Maine,  Vermont 
New  Hampshire,  Massachusetts, 
Rhode  Island,  Connectiqut  New  York, 
Ohio,  Kentucky,  Indiana,  Michigan, 
Wisconsin,  Illinois,  Missouri,  Iowa, 
Nebraska,  Kansas,  Miimesota,  No^lh 
Dakota,  South  Dakota,  Montana, 
Colorado,  and  Wyoming — 2  Members 

Region  2— including  Pennsylvania, 
Delaware,  New  Jersey,  the  District  of 
Columbia,  West  Virginia,  Virginia, 
and  Maryland— J  Members 

Region  3 — including  Washington, 
Oregon.  Idaho,  Utah,  Arizona, 
California,  Nevada,  Alaska,  and 
Hawaii — 3  Members 

Region  4 — including  New  Mexico, 
Texas,  Oklahoma,  Arkansas, 
Louisiana.  Alabama,  Mississippi, 
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Georgia.  Tennessee,  North  Carolina. 
South  Carolina,  Florida,  and  the 
Commonwealth  of  Puerto  Rico— 1 
Member 

(c)  Importers  shall  be  represented  by 
a  single,  separate  region,  referred  to  as 
Region  5.  consisting  of  the  United  States 
as  defined  in  S  1209.20(b]  when  average 
imports  for  an  annual  period  determined 
by  the  Secretary  equal  or  exceed  the 
35,000,000  pound  minimum. 

(d)  At  least  every  five  years,  and  not 
more  than  every  three  years,  the  Council 
shall  review  changes  in  the  geographic 
distribution  of  mushroom  production 
volume  throughout  the  United  States 
and  import  volume,  using  the  average 
annual  mushroom  production  and 
imports  over  the  preceding  four  years, 
and,  based  on  such  review,  shall 
recommend  to  the  Secretary 
reapportionment  of  the  regions 
established  in  paragraph  (b).  or 
modification  of  the  number  of  members 
from  such  regions,  as  determined  under 
the  rules  established  in  paragraph  (e),  or 
both,  as  necessary  to  best  reflect  the 
geographic  distribution  of  mushroom 
production  volume  in  the  United  States 
and  representation  of  imports,  if 
applicable. 

(e)  Subject  to  the  nine-member 
maximum  limitation,  the  following 
procedure  will  be  used  to  determine  the 
number  of  members  for  each  region  to 
serve  on  the  Council  under  paragraph 
(d): 

(1)  Each  region  that  has  a  mushroom 
production  of  35,000,000  pounds  or  more, 
on  average,  for  an  annual  period  shall 
be  entitled  to  one  representative  on  the 
Council. 

(2]  As  provided  in  paragraph  (c]. 
importers  shall  be  represented  by  a 
single,  separate  region,  which  shall  be 
entitled  to  one  representative,  if  such 
region  imports,  on  average,  at  least 
35.000.000  pounds  of  mushrooms 
annually. 

(3)  Each  region  shall  be  entitled  to 
representative  by  an  additional  Council 
member  for  each  50,000,000  pounds  of 
average  annual  production  or  imports  in 
excess  of  the  initial  35.000,000  pounds 
within  the  region  qualifying  the  region 
for  representation. 

(4)  Should,  in  the  aggregate,  regions  be 
entitled  to  levels  of  representation  under 
paragraphs  (e)  (1).  (2)  and  (3)  that  would 
exceed  the  nine-member  limit  on  the 
Council  under  the  Act,  the  regions  shall 
be  entitled  to  representation  on  the 
Council  as  follows-. 

(i]  Each  region  first  shall  be  assigned 
one  representative  on  the  Council 
pursuant  to  paragraphs  (e)  (1)  and  (2). 

(ii)  Then,  each  region  with  50,000.000 
pounds  of  average  annual  production  or 


imports  in  excess  of  the  initial  35,000,000 
pounds  of  production  or  imports 
qualifying  the  region  for  representation 
shall  be  assigned  one  additional 
representative  on  the  Council,  except ' 
that  if  under  such  assignments  all  five 
regions,  coimting  importers  as  a  region. 
if  applicable,  would  be  entitled  to 
additional  representatives,  that  region 
with  the  smallest  annual  average 
volume,  in  terms  of  production  or 
imports,  will  not  be  assigned  an 
additional  representative. 

(iii)  After  members  are  assigned  to 
regions  under  paragraphs  (eK4)  (i)  and 
(ii),  if  less  than  the  entire  nine  seats  on 
the  Council  have  been  assigned  to 
regions,  the  remaining  seats  on  the 
Council  shall  be  assigned  to  each  region 
for  each  50.000,000  pound  increment  of 
average  annual  production  or  import 
volume  in  such  region  in  excess  of 
85,000.000  pounds  until  all  the  seats  are 
filled.  If  for  any  such  50.000,000  pound 
increment  more  regions  are  eligible  for 
seats  than  therp  are  seats  available,  the 
seat  or  seats  assigned  for  such 
increment  shall  be  assigned  to  that 
region  or  those  regions  with  greater 
annual  average  production  or  import 
volume  than  the  other  regions  otherwise 
eligible  at  that  increment  level. 

(f)  In  determining  the  volume  of 
mushrooms  produced  in  the  United 
States  or  imported  into  the  United  States 
for  purposes  of  this  section,  the  Council 
and  the  Secretary  shall: 

(1)  only  consider  mushrooms 
produced  or  imported  by  producers  and 
importers,  respectively,  as  those  terms 
are  defined  in  SS  1209.8  and  1209.14;  and 

(2)  use  the  information  received  by  the 
Council  under  §  1209.60,  and  data 
published  by  the  Department. 

(g]  For  purposes  of  the  provisions  of 
this  section  relating  to  the  appointment 
of  producers  and  importers  to  serve  on 
the  Council,  the  term  producer  or 
importer  refers  to  any  individual  who  is 
a  producer  or  importer,  respectively,  or 
if  the  producer  or  importer  is  an  entity 
other  than  an  individual,  an  individual 
who  is  an  o^icer  or  employee  of  such 
producer  or  importer. 

91209.31    Nominations. 

All  nominations  for  appointments  to 
the  Council  under  \  1209.33  shall  be 
made  as  follows: 

(a)  As  soon  as  practicable  alter  this 
subpart  becomes  effective  by  the 
Secretary,  nominations  for  appointment 
to  the  initial  Council  shall  be  obtained 
from  producers  by  the  Secretary.  In  any 
subsequent  year  in  which  an 
appointment  to  the  Council  is  to  be 
made,  nominations  for  positions  whose 
terms  will  expire  at  the  end  of  that  year 
shall  be  obtained  from  producers,  and 


as  appropriated,  importers,  and  certified 
by  the  Council  and  submitted  to  the 
Secretary  by  August  1  of  such  year,  or 
such  other  date  as  approved  by  the 
Secretary. 

(b)  Nominations  shall  be  made  at 
regional  caucuses  of  producers  or 
importers,  or  by  mail  ballot  as  provided 
in  paragraph  (e),  in  accordance  with 
procedures  prescribed  in  this  section. 

(c)  Except  for  initial  Council  members, 
whose  nomination  process  will  be     * 
initiated  by  the  Secretary,  the  Council 
shall  issue  a  call  for  nominations  by 
February  1  of  each  year  in  which 
nominations  for  an  appointment  to  the 
Coimcil  is  to  be  made.  The  call  shall 
include,  at  a  minimum,  the  following 
information: 

(1)  A  list  by  region  of  the  vacancies 
for  which  nominees  may  be  submitted 
and  qualifications  as  to  producers  and 
importers. 

(2)  The  date  by  which  the  names  of 
nominees  shall  be  submitted  to  the 
Secretary  for  consideration  to  be  in 
compliance  with  paragraph  (a)  of  this 
section. 

(3)  A  list  of  those  States,  by  region, 
entitled  to  participate  in  the  nomination 
process. 

(4)  The  date,  time,  and  location  of  any 
next  scheduled  meeting  of  the  Council, 
and  national  and  State  producer  or 
importer  associations,  if  known,  and  of 
the  regional  caucuses,  if  any. 

(d)(1)  Except  as  provided  in  paragraph 
(e).  nominations  for  each  position  shall 
be  made  by  regional  caucus  in  the 
region  entitled  to  nominate  for  such 
position.  Notice  of  such  caucus  shal^be 
publicized  to  all  producers  or  importers 
within  the  region,  and  to  the  Secretary, 
at  least  30  days  prior  to  the  caucus.  The 
notice  shall  have  attached  to  it  the  call 
for  nominations  from  the  Council  and 
the  Department's  equal  opportunity 
policy.  Except  with  respect  to 
nominations  for  the  initial  appointments 
to  the  Council,  the  responsibility  for 
convening  and  publicizing  the  regional 
caucus  shall  be  that  of  the  Council. 

(2)  All  producers  or  importers  within 
the  region  may  participate  in  the  caucus. 
However,  if  a  producer  is  engaged  in  the 
production  of  mushrooms  in  more  than 
one  region  or  is  also  an  importer,  such 
person's  participation  within  a  region 
shall  be  limited  to  one  vote  and  shall 
only  reflect  the  volume  of  such  person's 
production  or  imports  within  the 
applicable  region. 

(3)  The  regional  caucus  shall  conduct 
the  selection  process  for  the  nominees  in 
accordance  with  procedures  to  be 
adopted  at  the  caucus  subject  to  the 
following  requirements: 
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(i)  There  shall  be  two  individuals 
nominated  for  each  open  position. 

(ii)  Each  nominee  shall  meet  the 
qualifications  set  forth  in  the  call. 

(iii)  If  a  producer  nominee  is  engaged 
in  the  production  of  mushrooms  in  more 
than  one  region  or  is  also  an  importer, 
such  individual  shall  participate  within 
the  region  that  such  individual  so  elects 
in  writing  to  the  Council  and  such 
election  shall  remain  controlling  until 
revoked  in  writing  to  the  Council. 

(e)  After  the  regional  caucuses  for  the 
initial  Council,  the  Council  may  conduct 
the  selection  of  nominees  by  mail  ballot 
in  lieu  of  a  regional  caucus. 

(f)  When  producers  or  importers  are 
voting  for  nominees  to  the  Council, 
whether  through  a  regional  caucus  or  a 
mail  ballot,  the  following  conditions 
shall  apply: 

(1)  Voting  for  any  open  position  shall 
be  on  the  basis  of: 

(i)  One  vote  per  eligible  voter  and 
(ii)  Volume  of  average  annual 

production  or  imports  of  the  eligible 

voter  within  that  region. 

(2)  Whenever  the  producers  or 
importers  in  a  region  are  choosing 
nominees  for  one  open  position  on  the 
Council,  the  proposed  nominee  with  a 
majority  of  votes  cast  and  the  proposed 
nominee  wi\h  a  majority  of  the  volume 
of  production  or  imports  voted  shall  be 
the  nominees  submitted  to  the 
Secretary.  If  a  proposed  nominee 
receives  both  a  majority  of  votes  cast 
and  a  majority  of  the  volume  of 
production  or  imports  voted,  then  the 
proposed  nominee  with  the  second 
highest  number  of  votes  cast  shall  be  a 
nominee  submitted  to  the  Secretary 
along  with  such  proposed  nominee 
receiving  both  a  majority  of  votes  cast 
and  a  majority  of  the  volume  of 
production  or  imports  voted. 

(3)  Whenever  the  producers  or 
importers  in  a  region  are  choosing 
nominees  for  more  than  one  open 
position  on  the  Council  at  the  same  time, 
the  number  of  the  nominations 
submitted  to  the  Secretary  shall  equal 
twice  the  ntunber  of  such  open 
positions,  and  for  each  open  position 
shall  consist  of  the  proposed  nominee 
with  a  majority  number  of  votes  cast 
and  the  proposed  nominee  with  a 
majority  of  the  volume  of  production  or 
imports  voted  with  respect  to  that 
position,  subject  to  the  rule  set  out  in 
paragraph  (f)(2].  An  individual  shall 
only  be  nominated  for  one  such  open 
position. 

(4)  Voters  shall  certify  on  their  ballots 
as  to  their  average  annual  production  or 
import  volume  within  the  region 
involved.  Such  certification  may  be    ' 
subject  to  verification. 


(g)(1)  The  Secretary  may  reject  any 
nominee  submitted.  If  there  are 
insufficient  nominees  from  which  to 
appoint  members  of  the  Council  as  a 
result  of  the  Secretary's  rejecting  such 
nominees,  additional  nominees  shall  be 
submitted  to  the  Secretary  under  the 
procedures  set  out  in  this  section. 

(2)  Whenever  producers  or  importers 
in  a  region  cannot  agree  on  nominees  for 
an  open  position  on  the  council  imder 
the  preceding  provisions  of  this  section, 
or  whenever  they  fail  to  nominate 
individuals  for  appointment  to  the 
Council,  the  Secretary  may  appoint 
members  in  such  manner  as  the 
Secretary,  by  regulation,  determines 
appropriate. 

§  1209.32   Acceptance. 

Each  individual  nominated  for 
membership  on  the  Council  shall  qualify 
by  niing  a  written  acceptance  with  the 
Secretary  at  the  time  of  nomination. 

S  1209.33    Appointment 

Prom  the  nominations  made  pursuant 
to  S  1209.31,  the  Secretary  shall  appoint 
the  members  of  the  Council  on  the  basis 
of  representation  provided  for  in 
S  1209.30,  except  that  no  more  than  one 
member  may  be  appointed  to  the  initial 
Council  from  nominations  submitted  by 
any  one  producer  or  importer.  In  any 
subsequent  year  in  which  an 
appointment  to  the  council  is  to  be 
made,  no  member  shall  be  appointed  to 
the  Council  from  nominations  submitted 
when  such  nominee  is  employed  by  any 
one  producer  or  importer  if  a  current 
member  of  the  Council  is  also  employed 
by  the  producer  or  importer. 

91209.34   Term  of  office. 

(a)  The  members  of  the  Council  shall 
serve  for  terms  of  three  years,  except 
that  the  members  appointed  to  the  initial 
Council  shall  serve,  proportionately,  for 
terms  of  one,  two,  and  three  years. 

(b)  Members  of  the  initial  Council 
shall  be  designated  for,  and  shall  serve, 
terms  as  follows:  one  producer  member 
eadi  from  regions  1,  2  and  3  shall  be 
appointed  for  an  initial  term  of  one  year 
one  producer  member  each  from  regions 
1,  2,  and  3  shall  be  appointed  for  an 
initial  term  of  two  years;  and  one 
producer  member  each  from  regions  2, 3, 
and  4  shall  be  appointed  for  an  initial 
term  of  three  years.  Because  current 
imports  of  fresh  mushrooms  are  less 
than  35,000,000  pounds,  the  minimum 
established  for  representation  on  the 
Coimcil,  importers  will  not  initially  have 
a  member  appointed  to  the  Council. 

(c)(1)  Except  with  respect  to  terms  of 
office  of  the  initial  Council,  the  term  of 
office  for  each  member  of  the  Council 
shall  begin  on  January  1  or  such  other 


date  that  may  be  approved  by  the 
Secretary. 

(2)  The  term  of  office  for  the  initial 
Council  shall  begin  immediately 
following  appointment  by  the  Secretary, 
except  that  time  in  the  interim  period 
from  appointment  until  the  following 
January  1,  or  other  date  that  is  the 
generally  applicable  beginning  date  for 
terms  under  paragraph  (c)(1)  approved 
by  the  Secretary,  shall  not  count  toward 
the  initial  term  of  office. 

(d)  Council  members  shall  serve 
during  the  term  of  office  for  which  they 
are  appointed  and  have  qualified,  and 
until  their  successors  are  appointed  and 
have  qualified. 

(e)(1)  No  member  shall  serve  more 
than  two  successive  three-year  terms, 
except  as  provided  in  paragraph 
(e)(2)(ii). 

(2)(i)  Those  members  serving  initial 
terms  of  two  or  three  years  may  serve 
one  successive  three-year  term. 

(ii)  Those  members  serving  initial 
terms  of  one  year  may  serve  two 
successive  three-year  terms. 

$1209.35    Vacawles. 

(a)  To  fill  any  vacancy  occasioned  by 
the  death,  removal,  resignation,  or 
disqualiHcation  of  any  member  of  the 
Council,  the  Secretary  may  appoint  a 
successor  from  the  most  recent 
nominations  submitted  for  open 
positions  on  the  Council  assigned  to  the 
region  that  the  vacant  position 
represents,  or  the  Secretary  may  obtain 
nominees  to  fill  such  vacancy  in  such 
manner  as  the  Secretary,  by  regulation, 
deems  appropriate.  Eadi  such  successor 
appointment  shall  be  for  the  remainder 
of  the  term  vacated.  A  vacancy  will  not 
be  required  to  be  filled  if  the  unexpired 
term  is  less  than  six  moDths. 

(b)(1)  No  successor  appointed  to  a 
vacated  term  of  office  shall  serve  more 
than  two  successive  three-year  terms  on 
the  Council,  except  as  provided  in 
paragraph  (b)(2)(ii). 

(2)(i)  Any  successor  serving  longer 
than  one  year  may  serve  one  successive 
three-year  term. 

(ii)  Any  successor  serving  one  year  or 
less  may  serve  two  successive  three- 
year  terms. 

(c)  If  a  member  of  the  Council 
consistently  refuses  to  perform  the 
duties  of  a  member  of  the  Council,  or  if  a 
member  of  the  Council  is  known  to  be 
engaged  in  acts  of  dishonesty  or  willful 
misconduct  the  Council  may 
recommend  to  the  Secretary  that  the 
member  be  removed  from  office.  If  the 
Secretary  finds  the  recommendation  of 
the  Council  shows  adequate  cause,  the 
Secretary  shall  remove  such  member 
from  office.  Further,  without 
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recommendation  of  the  Council,  a 
member  may  be  removed  by  the 
Secretary  upon  showing  of  adequate 
cause,  including  the  failure  by  a  member 
to  submit  reports  or  remit  assessments 
required  under  this  part,  if  the  Secretary 
determines  that  such  member's 
continued  service  would  be  detrimental 
to  the  achievement  of  the  purposes  of 
the  Act 


S  1209.38    ProMdur*. 

(a)  At  a  properly  convened  meeting  of 
the  Council,  a  majority  of  the  members 
shall  constitute  a  quorum. 

(b)  Each  member  of  the  Council  will 
be  entitled  to  one  vote  on  any  matter  put 
to  the  Council,  and  the  motion  will  carry 
if  supported  by  a  simple  majority  of 
those  voting.  At  assembled  meetings  of 
the  Council,  all  votes  will  be  cast  in 
person. 

(c)  In  lieu  of  voting  at  a  properly 
convened  meeting  and,  when  in  the 
opinion  of  the  chairperson  of  the 
Council  such  action  is  considered 
necessary,  the  Council  may  take  action 
upon  the  concurring  votes  of  a  majority 
of  its  members  by  mail  telephone,  or 
telegraph,  or  any  other  such  means  of 
communication,  but  any  such  action 
shall  be  confirmed  promptly  in  writing. 
In  that  event  aill  members  must  be 
notified  and  provided  the  opportunity  to 
vote.  Any  action  so  taken  shall  have  the 
same  force  and  effect  as  though  such 
action  had  been  taken  at  a  properly 
convened  meeting  of  the  Council.  All 
votes  shall  be  recorded  in  Council 
minutes. 

(d)  Meetings  of  the  Council  may  be 
conducted  by  electronic 
communications,  provided  that  each 
member  is  given  prior  notice  of  the 
meeting  and  has  an  opportunity  to  be 
present  either  physically  or  bjl    . 
electronic  connection.  ' 

(e)  The  organization  of  the  Council 
and  the  procedures  for  conducting 
meetings  of  the  Council  shall  be  in 
accordance  with  its  bylaws,  which  shall 
be  established  by  the  Council  and 
approved  by  the  Secretary,     i 

91209.37   Cempwftton  and 


The  members  of  the  Council  shall 
serve  without  compensation  but  shall  be 
reimbursed  for  necessary  and 
reasonable  expenses,  including  a 
reasonable  per  diem  allowance,  as 
approved  by  the  Council  and  the 
Secretary,  incurred  by  such  members  in 
the  performance  of  their  responsibilities 
under  this  subpart 


f  1209139 

The  CoMDcil  shall  have  the  following 
•^owers: 
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(a)  To  receive  and  evaluate  or,  on  its 
own  initiative,  develop  and  budget  for 
proposed  programs,  plans,  or  projects  to 
promote  the  use  of  mushrooms,  as  well 
as  proposed  programs,  plans,  or  projects 
for  research,  consumer  information,  or 
industry  information,  and  to  make 
recommendations  to  the  Secretary 
regarding  such  proposals; 

(b)  To  administer  the  provisions  of 
this  subpart  in  accordance  with  its  terms 
and  provisions: 

(c)  To  appoint  or  employ  such 
individuals  as  it  may  deem  necessary, 
define  the  duties,  and  determine  the 
compensation  of  each; 

(dj  To  recommend  to  the  Secretary 
rules  and  regulations  to  effectuate  the 
terms  and  provisions  of  this  subpart; 

(e)  To  receive,  investigate,  and  report 
to  the  Secretary  for  action  complaints  of 
violations  of  the  provisions  of  this 
subpart 

(f)  To  disseminate  information  to   . 
producers,  importers,  first  handlers,  or 
mdustry  organizations  through  programs 
or  by  direct  contact  using  the  public 
postal  system  or  other  systems: 

(g)  To  select  committees  and 
subcommittees  of  Council  members, 
including  an  executive  committee  whose 
powers  and  membership  shall  be 
determined  by  the  Council,  subject  to 
the  approval  of  the  Secretary,  and  to 
adopt  such  bylaws  and  other  rules  for 
the  conduct  of  its  business  as  it  may 
deem  advisable: 

(h)  To  establish  committees  which 
may  include  individuals  other  than 
Council  members,  and  pay  the 
necessary  and  reasonable  expenses  and 
fees  of  the  members  of  such  committees: 

(i)  To  recommend  to  the  Secretary 
amendments  to  this  subpart: 

(j)  With  the  approval  of  the  Secretary, 
to  enter  into  contracts  or  agreements 
with  national,  regional  or  State 
mushroom  producer  organizations,  or 
other  organizations  or  entities,  for  the 
development  and  conduct  of  programs, 
plans,  or  projects  authorized  under 
S  1209.40  and  with  such  producer 
organizations  for  other  services 
necessary  for  the  implementation  of  this 
subpart  and  for  the  payment  of  the  cost 
thereof  with  funds  collected  and 
received  pursuant  to  this  subpart  The 
Council  shall  not  contract  with  any 
producer  or  importer  for  the  purpose  of 
mushroom  promotion  or  research.  The 
Council  may  lease  physical  facilities 
from  a  producer  or  importer  for  such 
promotion  or  research,  if  such  an 
arrangement  is  determined  to  be  cost 
effective  by  the  Council  and  approved 
by  the  Secretary.  Any  contract  or 
agreement  shall  provide  that 

(1)  The  contractor  or  agreeing  party 
shall  develop  and  submit  to  the  Council 


a  program,  plan,  or  project  together  with 
a  budget  or  budgets  that  shall  show  the 
estimated  cost  to  be  incurred  for  such 
program,  plan,  or  project; 

(2)  Any  such  program,  plan,  or  project 
shall  become  effective  upon  approval  of 
the  Secretary: 

(3)  The  contracting  or  agreeing  party 
shall  keep  accurate  records  of  all  of  its 
transactions  and  make  periodic  reports 
to  the  Council  of  activities  conducted, 
submit  accountings  for  funds  received 
and  expended,  and  make  such  other 
reports  as  the  Secretary  or  the  Council 
may  require;  and  the  Secretary  may 
audit  the  records  of  the  contracting  or 
agreeing  party  periodically:  and 

(4)  Any  subcontractor  who  enters  into 
a  contract  with  a  Council  contractor  and 
who  receives  or  otherwise  uses  funds 
allocated  by  the  Council  shall  be  subject 
to  the  same  provisions  as  the  contractor 

(k)  With  the  approval  of  the  Secretary, 
to  invest,  pending  disbursement 
pursuant  to  a  program,  plan,  or  project 
funds  collected  through  assessments 
provided  for  in  §  1209.51,  and  any  other 
funds  received  by  the  Council  in,  and 
only  in.  obligations  of  the  United  States 
or  any  agency  thereof,  in  general 
obligations  of  any  State  or  any  political 
subdivision  thereof,  in  any  interest- 
bearing  account  or  certificate  of  deposit 
of  a  bank  that  is  a  member  of  the 
Federal  Reserve  System,  or  in 
obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States: 

(I)  Such  other  powers  as  may  be 
approved  by  the  Secretary;  and 

(m)  To  develop  and  propose  to  the 
Secretary  voluntary  quality  and  grade 
standards  for  mushrooms,  if  the  Council 
determines  that  such  quality  and  grade 
standards  would  benefit  the  promotion 
of  mushrooms. 


§1209.39 

The  Council  shall  have  the  following 
duties: 

(a)  To  meet  not  less  than  annually, 
and  to  organize  and  select  from  among 
its  members  a  chairperson  and  such 
other  officers  as  may  be  necessary; 

(b)  To  evaluate  or  develop,  and 
submit  to  the  Secretary  for  approval, 
promotion,  research,  consumer 
information,  and  industry  information 
programs,  plans,  or  projects; 

(c)  To  prepare  for  each  fiscal  year, 
and  submit  to  the  Secretary  for  approval 
at  least  60  days  prior  to  the  beginning  of 
each  Hscal  year,  a  budget  of  its 
anticipated  expenses  ond  disbursements 
in  the  administration  of  this  subpart,  as 
provided  in  S  2108.50. 

(d)  To  maintain  sudi  books  and 
records,  which  shall  be  available  to  the 
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Secretary  for  inspection  and  audit,  and 
to  prepare  and  submit  such  reports  from 
time  to  time  to  the  Secretary,  as  the 
Secretary  may  prescribe,  and  to  make 
appropriate  accounting  with  respect  to 
the  receipt  and  disbursement  of  all 
funds  entrusted  to  it; 

(e)  To  prepare  and  make  pubUc  at 
least  annually,  a  report  of  its  activities 
carried  out,  and  an  accounting  for  funds 
received  and  expended: 

(f)  To  cause  its  Hnancial  statements  to 
be  prepared  in  conformity  with 
generally  accepted  accounting  principles 
and  to  be  audited  by  an  independent 
certified  public  accountant  in 
accordance  with  generally  accepted 
auditing  standards  at  least  once  each 
fiscal  year  and  at  such  other  times  as 
the  Secretary  may  request,  and  submit  a 
copy  of  each  such  audit  to  the  Secretary; 

(g)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Council  as  it 
given  to  members  in  order  that  the 
Secretary,  or  a  representative  of  the 
Secretary,  may  attend  such  meetings; 

(h)  To  submit  to  the  Secretary  such 
information  as  may  be  requested 
pursuant  to  this  subpart; 

(i)  To  keep  minutes,  books,  and  - 
records  that  clearly  reflect  all  the  acts 
and  transactions  of  the  Council.  Minutes 
of  each  Council  meeting  shall  be 
promptly  reported  to  the  Secretary; 

(j)  To  act  as  intermediary  between  the 
Secretary  and  any  producer  or  importer; 

(k)  To  follow  the  Department's  equal 
opportunity/civil  rights  policies;  and 

(1)  To  work  to  achieve  an  effective, 
continuous,  and  coordinated  program  of 
promotion,  research,  consumer 
informatfon,  and  industry  information 
designed  to  strengthen  the  mushroom 
industry's  pbsition  in  the  marketplace, 
maintain  and  expand  existing  markets 
and  uses  for  mushrooms,  develop  new 
markets  and  uses  for  mushrooms,  and  to 
carry  out  programs,  plans,  and  projects 
designed  to  provide  maximum  benefits 
to  the  mushroom  industry. 

PromotiDn,  Research.  Consumw 
Information,  and  Industry  InformatioD 

9 1209.40   ProQnMiWi  pISHSi  and  prefects. 

(a)  The  Council  shall  receive  and 
evaluate,  or  on  its  own  initiative 
develop,  and  submit  to  the  Secretary  for 
approval  any  program,  plan,  or  project 
authorized  under  this  subpart.  Such 
programs,  plans,  or  projects  shall 
provide  for: 

(1)  The  establishment,  issuance, 
effectuation,  and  administration  of 
appropriate  programs  for  promotion, 
research,  consumer  information,  and 
industry  informatiMi  with  respect  to 
mushrooms;  and 


(2)  The  establishment  and  conduct  of 
research  and  studies  with  respect  to  the 
sale,  distribution,  marketing,  and  use  of 
mushrooms  and  mushroom  products, 
and  the  creation  of  new  products 
thereof,  to  the  end  that  marketing  and 
use  of  mushrooms  may  be  encouraged, 
expanded,  improved  or  made  more 
acceptable.  However,  as  prescribed  by 
the  Act,  nothing  in  this  subpart  may  be 
construed  to  authorize  mandatory 
requirements  for  quality  control,  grade 
standards,  supply  management 
programs,  or  other  programs  that  would 
control  production  or  otherwise  limit  the 
right  of  individual  producers  to  produce 
mushrooms. 

(b)  No  program,  plan,  or  project  shall 
be  implemented  prior  to  its  approval  by 
the  Secretary.  Once  a  program,  plan,  or 
project  is  so  approved,  the  Council  shall 
take  appropriate  steps  to  implement  it 

(c)  Each  program,  plan,  or  project 
implemented  under  this  subpart  shall  be 
reviewed  or  evaluated  periodically  by 
the  Council  to  ensure  that  it  contributes 
to  an  effective  program  of  promotion. 
research,  consumer  information,  or 
industry  information.  If  it  is  found  by  the 
Council  that  any  such  program,  plan,  or 
project  does  not  contribute  to  an 
effective  program  of  promotion, 
research,  consumer  information,  or 
industry  Information,  then  the  Council 
shall  terminate  such  program,  plan,  or 
project. 

(d)  In  carrying  out  any  program,  plan, 
or  project,  no  reference  to  a  brand  name, 
trade  name,  or  State  or  regional 
identification  of  any  mushrooms  or 
mushroom  product  shall  be  made.  In 
addition,  no  program,  plan,  or  project 
shall  make  use  of  unfair  or  deceptive 
acts  or  practices  with  respect  to  the 
quaUty,  value,  or  use  of  any  competing 
product. 

Expenses  and  Assessments 


11209.50    Budgetand 

(a)(1)  At  least  60  days  prior  to  the 
b^inning  of  each  fiscal  year,  and  as 
may  be  necessary  thereafter,  the 
Council  shall  prepare  and  submit  to  the 
Secretary  a  budget  for  the  fiscal  year 
covering  its  anticipated  expenses  and 
disbursements  In  administering  this 
subpart.  Each  such  budget  shall  include: 

(i)  A  statement  of  objectives  and 
strategy  for  each  program,  plan,  or 
project;  ; 

(ii)  A  summary  of  anticipated  revenue, 
with  comparative  data  for  at  least  one 
preceding  year; 

(iii)  A  summary  of  proposed 
expenditures  for  each  propam,  plan,  or 
project;  and 


(iv)  Staff  and  administrative  expense 
breakdowns,  with  comparative  data  for 
at  least  one  preceding  year. 
Each  budget  shall  include  a  rate  of 
assessment  for  such  fiscal  year 
calculated,  subject  to  S  1209.51(b).  to 
provide  adequate  funds  to  defray  its 
proposed  expenditures  and  to  provide 
for  a  reserve  as  set  forth  in  paragraph 
(e).  The  Council  may  change  such  rate  at 
any  time,  as  provided  in  1 1209.51(b)(5). 

(2](i)  Subject  to  paragraph  (a)(2)(ii), 
any  amendment  or  addition  to  an 
approved  budget  must  be  approved  by 
the  Secretfiry.  including  shifting  of  funds 
from  one  program,  plan,  or  project  to 
another. 

(ii)  Shifts  of  funds  which  do  not  cause 
an  increase  in  the  Council's  approved 
budget  and  which  are  consistent  with 
governing  bylaws  need  not  have  prior 
approval  by  the  Secretary. 

(b)  The  Council  is  authorized  to  incur 
such  expenses,  including  provision  for  a 
reasonable  reserve,  as  the  Secretary 
fmds  are  reasonable  and  likely  to  be 
incurred  by  the  Council  for  its 
maintenance  and  functioning,  and  to 
enable  it  to  exercise  its  powers  and 
perform  its  duties  in  accordance  widi 
the  provisions  of  this  subpart  Such 
expenses  shall  be  paid  from  funds 
received  by  the  Council 

(c)  The  Council  shall  not  use  fujids 
collected  or  received  under  this  subpart 
toTeimburse,  defray,  or  make  payment 
of  expenditures  incurred  in  developing, 
drafting,  studying,  lobbying  on  or 
promoting  the  legislation  authorizing 
this  subpart  Sudi  prohibition  includes 
reimbursement  defrayment  or  payment 
to  mushroom  industry  associations  or 
organizations,  producers  or  importers, 
lawyers,  law  firms,  or  consultants. 

(d)  The  Council  may  accept  voluntary 
contributions,  but  these  shall  only  be 
used  to  pay  expenses  incurred  in  the 
conduct  of  programs,  plaiis,  and 
projects.  Such  contributions  shall  be  free 
from  any  encumbrance  by  the  donor  and . 
the  Council  shall  retain  complete  control 
of  their  use.  The  donor  may  recommend 
that  the  whole  or  s  portion  of  the 
contribution  be  applied  to  an  ongoing 
program,  plan,  or  project 

(e)  The  Council  shall  reimburse  the 
Secretary,  from  funds  received  by  the 
Council,  for  administrative  costs 
incurred  by  the  Secretary  in 
implementing  and  administering  this 
subpart  except  for  the  salaries  of 
Depsrtment  employees  incurred  in 
conducting  referenda. 

(f)  The  Council  may  establish  an 
operating  monetary  reserve  and  may 
cany  over  to  subsequent  fiscal  periods 
excess  f^nds  in  any  reserve  so 
estaUished.  except  that  ibe  funds  in  tke 
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reserve  shall  not  exceed  approximately 
one  fiscal  year's  expenses.  Such  reserve 
funds  may  be  used  to  defray  any 
expenses  authorized  under  this  subpart, 
(g)  With  the  approval  of  the  Secretary, 
the  Council  may  borrow  money  for  the 
payment  of  administrative  expenses, 
subject  to  the  same  fiscal,  budget  and 
audit  controls  as  other  funds  of  the 
Council. 


§1209.51    AkSMsments. 

(a)  Any  first  handler  initially 
purchasing,  or  otherwise  placing  into  the 
current  of  commerce,  mushrooms 
produced  in  the  United  States  shall,  in 
the  manner  as  prescribed  by  the  Council 
and  approved  by  the  Secretary,  collect 
an  assessment  based  upon  the  number 
of  pounds  of  mushrooms  marketed  in  the 
United  States  for  the  account  of  the 
producer,  and  remit  the  assessment  to 
the  Council. 

(b)  The  rate  of  assessment  effective 
during  any  fiscal  year  shall  be  the  rate 
specified  in  the  budget  for  such  fiscal 
year  approved  by  the  Secrefarj',  except 
that: 

(1)  The  rate  of  assessment  during  the 
first  year  this  subpart  is  in  effect  shall 
not  exceed  OAe-quarter  of  one  cent  per 
pound  of  mushrooms  marketed,  or  the 
equivalent  thereof. 

(2)  The  rate  of  assessment  during  the 
second  year  this  subpart  is  in  effect 
shall  not  exceed  one-third  of  one  cent 
per  pound  of  mushrooms  marketed,  or 
the  equivalent  thereof. 

(3]  The  rate  of  assessment  during  the 
third  year  this  subpart  is  in  effect  shall 
not  exceed  one-half  of  one  cent  per 
pound  of  mushrooms  marketed,  or  the 
equivalent  thereof. 

(4)  The  rate  of  assessment  during  each 
of  the  fourth  and  following  years  this 
subpart  is  in  effect  shall  not  exceed  one 
cent  per  poimd  of  mushrooms  marketed, 
or  the  equivalent  thereof. 

(5)  The  Council  may  change  the  rate 
of  assessment  for  a  fiscal  year  at  any 

.  time  with  the  approval  of  the  Secretary 
as  necessary  to  refiect  changed 
circimistances,  except  that  any  such 
changed  rate  may  not  exceed  the  level 
of  assessment  specified  in  paragraphs 
(b)  (1),  (2),  (3),  or  (4).  whichever  is 
applicable. 

(c)  Any  person  marketing  mushrooms 
of  that  person's  own  production  to 
consumers  in  the  United  States,  either 
directly  or  through  retail  or  wholesale 
outlets,  shall  be  considered  a  first 
handler  and  shall  remit  to  the  Council 
an  assessment  on  such  mushrooms  at 
the  rate  per-pound  then  in  effect,  and  in 
such  form  and  manner  prescribed  by  the 
Council. 

(d)  Only  one  assessment  shall  be  paid 
on  each  unit  of  mushrooms  marketed. 


(e)(1)  Each  importer  of  mushrooms 
shall  pay  an  assessment  to  the  Council 
on  mushrooms  imported  for  marketing  in 
the  United  States,  through  the  U.S. 
Customs  Service  or  in  such  other 
manner  as  may  be  established  by  rules 
and  regulations  approved  by  the 
Secretary. 

(2)  The  per-pound  assessment  rate  for 
imported  mushrooms  shall  be  the  same 
as  the  rate  provided  for  mushrooms 
produced  in  the  United  States. 

(3)  The  import  assessment  shall  be 
uniformly  applied  to  all.  imported 
mushrooms  that  are  identified  by  the 
number.  0709.51.0000,  in  the  Harmonized 
Tariff  Schedule  of  the  United  States  or 
any  other  number  used  to  identify  fresh 
mushrooms. 

(4)  The  assessment  due  on  imported 
mushrooms  shall  be  paid  when  the 
mushrooms  are  entered  or  withdrawn 
for  consumption  in  the  United  States,  or 
at  such  other  time  as  may  be  estabhshed 
by  rules  and  regulations  prescribed  by 
the  Council  and  approved  by  the 
Secretary  and  under  such  procedures  as 
are  provided  in  such  rules  and 
regulations. 

(5)  Only  one  assessment  shall  be  paid 
on  each  unit  of  mushrooms  imported. 

(0  The  collection  of  assessments 
under  this  section  shall  commence  on  all 
mushrooms  marketed  or  imported  in  the 
United  States  on  or  after  the  date 
established  by  the  Secretary,  and  shall 
continue  until  terminated  by  the 
Secretary.  If  the  Council  is  not 
constituted  on  the  date  the  first 
assessments  are  to  be  collected,  the 
Secretary  shall  have  the  authority  to 
receive  assessments  on  behalf  of  the 
Council  and  may  hold  such  assessments 
until  the  Council  is  constituted,  then 
remit  such  assessments  to  the  Council. 

(g)(1)  Each  person  responible  for 
remitting  assessments  imder  paragraphs 
(a),  (c),  or  (e)  shall  remit  the  amounts 
due  from  assessments  to  the  Council  on 
a  monthly  basis  no  later  than  the 
fifteenth  day  of  the  month  following  the 
month  in  which  the  mushrooms  were 
marketed,  in  such  manner  as  prescribed 
by  the  Council. 

(2](i)  A  late  payment  charge  shall  be 
imposed  on  any  person  that  fails  to 
remit  to  the  Council  the  total  amount  for 
which  the  person  is  liable  on  or  before 
the  payment  due  date  established  under 
this  section.  The  amount  of  the  late 
payment  charge  shall  be  prescribed  in 
rules  and  regulations  as  approved  by  the 
Secretary. 

(ii)  An  additional  charge  shall  be 
imposed  on  any  person  subject  to  a  late 
payment  charge,  in  the  form  of  interest 
on  the  outstanding  portion  of  any 
amount  for  which  the  person  is  liable. 
The  rate  of  interest  shall  be  prescribed 


in  rules  and  regulations  as  approved  by 
the  Secretary 

(3)  Any  assessment  that  is  determined 
to  ^e  owing  at  a  date  later  than  the 
payment  due  date  established  under  this 
section,  due  to  a  person's  failure  to 
submit  a  report  to  the  Council  by  the 
payment  due  date,  shall  be  considered 
to  have  been  payable  on  the  payment 
due  date.  Under  such  a  situation, 
paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of  this 
section  shall  be  applicable. 

(h)  The  Council,  with  the  approval  of 
the  Secretary,  may  enter  into 
agreements  authorizing  other 
organizations  to  collect  assessments  in 
its  behalf.  Any  such  organization  shall 
be  required  to  maintain  the 
confidentiality  of  such  information  as  is 
required  by  the  Coimcil  for  collection 
purposes.  Any  reimbursement  by  the 
Council  for  such  services  shall  be  based 
on  reasonable  charges  for  services 
rendered. 

(i)  The  Council  is  hereby  authorized  to 
accept  advance  payment  of  assessments 
for  the  fiscal  year  by  any  person,  that 
shall  be  credited  toward  any  amount  for 
which  such  person  may  become  liable. 
The  Council  shall  not  be  obligated  to 
pay  interest  on  any  advance  payment. 

§  1209.52    Exemption  from  assessnwnt 

(a)  Persons  that  produce  or  import  less 
than  500,000  pounds  of  mushrooms 
annually  shall  be  exempt  firom  the 
assessment. 

(b)  To  claim  such  exemption,  such 
persons  shall  annually  submit  an 
application  to  the  Council,  on  a  form 
provided  by  the  Council,  stating  that  the 
person's  production  or  importation  of 
mushrooms  shall  not  exceed  500,000 
pounds  for  the  year  for  which  the 
exemption  is  claimed. 

(c)  Mushrooms  produced  in  the  United 
States  that  are  exported  are  exempt 
from  assessment  and  are  subject  to  such 
safeguards  as  prescribed  in  rules  and 
regulations  to  prevent  improper  use  of 
this  exhinption. 

(d)  Imported  mushrooms  used  for 
processing  are  exempt  from  assessment 
and  are  subject  to  such  safeguards  as 
prescribed  in  rules  and  regulations  to 
prevent  improper  use  of  this  exemption. 

(e)  Should  an  exempted  person's 
production  or  volume  of  imports  exceed 
500,000  pounds  of  mushrooms  during 
any  year  in  which  exemption  is  granted, 
such  person  shall  be  responsible  for  the 
payment  of  assessments  on  all 
mushrooms  produced  or  imported  during 
such  year. 
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(1209.53 
action. 


InlHMncIng  quvwinmiiM 


No  funds  received  by  the  Council 
under  this  subpart  shall  in  any  manner 
be  used  for  the  purpose  of  influencing 
legislation  or  governmental  policy  or 
action,  except  to  develop  and 
recommend  to  the  Secretary 
amendments  to  this  subpart  and  to 
submit  to  the  Secretary  proposed 
voluntary  grade  and  quality  standards 
for  mushrooms. 

Reports.  Books  and  Records 

{1209.60    Rsports. 

(a)  Each  producer  marketing 
mushrooms  of  that  person's  own 
production  directly  to  consumers,  and 
each  first  handler  responsible  for  the 
collection  of  assessments  under 

S  1209.51(a)  shall  be  required  to  report 
monthly  to  the  Council,  on  a  form 
provided  by  the  Council,  such 
information  as  may  be  required  under 
this  subpart  or  any  rules  and  regulations 
issued  thereunder.  Such  information 
shall  include,  but  not  be  limited  to,  the 
following: 

(1)  The  first  handler's  name,  address, 
and  telephone  number; 

(2)  Date  of  report,  which  is  also  the 
date  of  payment  to  the  Coimcil; 

(3)  Period  covered  by  the  report: 

(4)  The  number  of  pounds  of 
mushrooms  purchased,  initially 
transferred,  or  that  in  any  other  manner 
are  subject  to  the  collection  of 
assessments,  and  a  copy  of  a  certificate 
of  exemption,  claiming  exemption  under 
S  1209.52  from  those  who  claim  such 
exemptions; 

(5)  The  amount  of  assessments 
remitted;^nd 

(6)  The  basis,  if  necessary,  to  show 
why  the  remittance  is  less  than  the 
number  of  pounds  of  mushrooms 
determined  under  paragraph  (a)(4) 
multiplied  by  the  applicable  assessment 
rate. 

(b)  If  determined  necessary  by  the 
Council  and  approved  by  the  Secretary, 
each  importer  shall  file  with  the  Council 
periodic  reports,  on  a  form  provided  by 
the  Council,  containing  at  least  the 
following  information: 

(1)  The  importer's  name,  address,  and 
telephone  number 

(2)  The  quantity  of  mushrooms 
entered  or  withdrawn  for  consumption 
in  the  United  States  during  the  period 
covered  by  the  report:  and 

(3)  The  amount  of  assessments  paid  to 
the  U.S.  Customs  Service  at  the  time  of 
such  entry  or  withdrawal 

(c)  The  words  final  report  shall  be 
shown  on  the  last  report  at  the  end  of 
each  fiscal  year. 


S1I0M1    Boekeandi 

Each  person  who  is  subject  to  this 
subpart  shall  maintain  and  make 
available  for  inspection  by  the  Council 
or  the  Secretary  such  books  and  records 
as  are  deemed  necessary  by  the  Council 
with  the  approval  of  the  Secretary,  to 
carry  out  the  provisions  of  this  subpart 
and  any  rules  and  regulations  issued 
hereimder,  including  such  books  and 
records  as  are  necessary  to  verify  any 
reports  required.  Such  books  and 
records  shall  be  retained  for  at  least  two 
years  beyond  the  fiscal  year  of  their 
applicability. 

S  1200.62   ConWdentlal  treetment 

All  information  obtained  fitim  books, 
records,  or  reports  under  the  Act  this 
subpart  and  the  rules  and  regulations 
issued  thereunder  shall  be  kept 
confidential  by  all  persons,  including  all 
employees  and  former  employees  of  the 
Council,  all  officers  and  employees  and 
former  officers  and  employees  of  the 
Department  and  all  officers  and 
employees  and  former  officers  and 
employees  of  contracting  and 
subcontracting  agencies  or  agreeing 
parties  having  access  to  such 
information,  and  shall  not  be  available 
to  Council  members  or  any  other 
producers  or  importers.  Only  those 
persons  having  a  specific  need  for  such 
information  to  effectively  administer  the 
provisions  of  this  subpart  shall  have 
access  to  such  information.  Only  such 
information  so  obtained  as  the  Secretary 
deems  relevant  shall  be  disclosed  by 
them,  and  then  only  in  a  suit  or 
administrative  hearing  brought  at  the 
direction,  or  on  the  request  oT  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart 
Nothing  in  this  section  shall  be  deemed 
to  prohibit: 

(a)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
persons  subject  to  this  subpart  or 
statistical  data  collected  therefrom, 
which  statements  do  not  identify  the 
information  furnished  by  any  person; 
and 

(b)  The  publication,  by  direction  of  the 
Secretary,  of  the  name  of  any  persbn 
who  has  been  adjudged  to  have  violated 
this  subpart  together  wrath  a  statement 
of  the  particular  provisions  of  this 
subpart  violated  by  such  person. 

Miscellaneous 

91209.70   mgM  of  the  Secretary. 

All  fiscal  matters,  programs,  plans,  or 
projects,  rules  or  regulations,  reports,  or 
other  substantive  actions  proposed  and 
prepared  by  the  Council  shall  be 
submitted  to  the  Secretary  for  approval. 


11209171    Suapenslonerl 

(a)  Whenever  the  Secretary  finds  that 
this  subpart  or  any  provision  thereof 
obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  the  Act,  the 
Secretary  shall  terminate  or  suspend  the 
operation  of  this  subpart  or  such 
provision  thereof. 

(b)(1)  Five  years  after  the  date  on 
which  this  subpart  becomes  effective, 
the  Secretary  shall  conduct  a 
referendum  among  producers  and 
importers  to  determine  whether  they 
favor  continuation,  terminatioa  or 
suspension  of  this  subpart. 

(2)  Effective  beginning  three  years 
after  the  date  on  which  this  subpart 
becomes  effective,  the  Secretary,  on 
request  of  a  representative  group 
comprising  30  percent  or  more  of  the 
number  of  mushroom  producers  and 
importers,  may  conduct  a  referendum  to 
determine  whether  producers  and 
importers  favor  termination  or 
suspension  of  this  subpart 

(3)  Whenever  the  Secretary  ' 
determines  that  suspension  or 
termination  of  this  subpart  is  favored  by 
a  majority  of  the  mushroom  producers 
and  importers  voting  in  a  referendum 
under  paragraphs  (b)(1)  or  (2)  who, 
during  a  representative  period 
determined  by  the  Secretary,  have  been 
engaged  in  producing  and  importing 
mushrooms  and  who,  on  average, 
annually  produced  and  imported  more 
than  50  percent  of  the  volume  of 
mushrooms  produced  and  imported  by 
all  those  producers  and  importers  voting 
in  the  referendum,  the  Secretary  shall: 

(i)  Suspend  or  terminate,  as 
appropriate,  collection  of  assessments 
within  six  months  after  making  such 
determination;  and 

(ii)  Suspend  or  terminate,  as 
appropriate,  all  activities  udder  this 
subpart  in  an  orderly  manner  as  soon  as 
practicable. 

(4)  Referenda  conducted  under  this 
subsection  shall  be  conducted  in  such 
manner  as  the  Secretary  may  prescribe. 

(1209.72    PrecesdIoBS  aftef  termtnatton. 

(a)  Upon  the  termination  of  this 
subpart  the  Council  shall  recommend 
not  more  than  five  of  its  members  to  the 
Secretary  to  serve  as  trustees  for  the 
purpose  of  liquidating  the  affairs  of  the 
Council.  Such  persons,  upon  designation 
by  the  Secretary,  shall  become  trustees 
of  all  the  funds  and  property  owned,  in 
the  possession  of,  or  under  the  control  of 
the  Council,  including  any  claims  unpaid 
or  property  not  delivered,  or  any  other 
claim  existing  at  the  time  of  such 
termination. 

(b)  The  trustees  shall: 
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(1)  Continue  in  such  capacity  until 
discharged  by  the  Secretary; 

(2)  Cany  out  the  obhgations  of  the 
Council  under  any  contract  or 
agreement  entered  into  by  it  under  this 
subpart; 

(3)  From  time  to  time  account  for  all 
receipts  and  disbursements,  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Council  and  of 
the  trustees,  to  such  persons  as  the 
Secretary  may  direct;  and 

(4)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  such  persons  full  title  and  right  to 
all  of  the  funds,  property,  and  claims 
vested  in  the  Council  or  the  trustees 
under  this  subpart. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  under  this 
subpart  shall  be  subject  to  the  same 
obligations  imposed  upon  the  Council 
and  upon  the  trustees.  j 

(d]  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  turned  ovet-  to  the 
Secretary  to  be  used,  to  the  extent 
practicable,  in  the  interest  of  continuing 
one  or  more  of  the  promotion,  research, 
consumer  information,  or  industry 
information  programs,  plans,  or  projects 
authorized  under  this  subpart. 


§1209.73    Effect  Of  ttrmination 


f- 


Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  rule  and  regulation 
issued  under  this  subpart,  or  the 
issuance  of  any  amendment  to  such 
provisions,  shall  not: 

(a)  Affect  or  waive  any  right  duty, 
obligation,  or  liability  that  shall  have 
arisen  or  may  hereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  such  rules  or  regulations; 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  such  rules  or 
regulations;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  the 
Secretary,  or  any  person  with  respect  to 
any  such  violation. 

11209.74    Ptrsonal  liabHity.       I 

No  member  or  employee  of  the 
Council  shall  be  held  personally 
responsible,  either  individually  or 
jointly,  in  any  way  whatsoever,  to  any 
person  for  errors  in  judgment,  mistakes, 
or  other  acts  of  either  commission  or 
omission  of  such  member  or  employee 
under  this  subpart  except  for  acts  of 
dishonesty  or  willful  misconduct. 


(1209.75    Patwits,copyrigMs.lnvtntlon«, 
puMicatkMW,  and  product  fonnuiatlom. 

Any  patents,  copyrights,  inventions, 
publications,  or  product  formulations 
developed  through  the  use  of  funds 
received  by  the  Council  under  this 
subpart  shall  be  the  property  of  the 
United  States  Government  as 
represented  by  the  Coimcil  and  shall, 
along  with  any  rents,  royalties,  residual 
payments,  or  other  income  from  the 
rental,  sale,  leasing,  franchising,  or  other 
uses  of  such  patents,  copyrights, 
inventions,  publications,  or  product 
formulations  inure  to  the  benefit  of  the 
Council  and  be  considered  income 
subject  to  the  same  Bscal,  budget,  and 
audit  controls  as  other  funds  of  the 
Coimcil.  Upon  termination  of  this 
subpart,  §  1209.72  shall  apply  to 
determine  disposition  of  all  such 
property. 

9  1209.76    AmendnMnts. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Council  or  by  any  interested  person 
affected  by  the  provisions  of  the  Act, 
including  the  Secretary. 

§1209.77    ScparaMHty. 

If  any  provision  of  this  subpart  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person  or  circumstances 
is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart  or  the 
applicability  thereof  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

Dated:  December  11, 1991. 
Jo  Ann  R.  Smith, 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 
|FR  Doc.  92-921  Filed  1-14-92;  8:45  am] 
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Farmers  Home  Administration 
7  CFR  Part  1944 

Housing  Preservation  Grant  Program 

agency:  Farmers  Home  Administration, 

USDA. 

action:  Proposed  rule. 

summary:  The  Fanners  Home 
Administration  (FmHA)  proposes  to 
amend  its  Housing  Preservation  Grant 
Regulations.  The  intended  effect  is  to 
provide  repair  and  rehabilitation 
assistance  to  owner(s)  of  single  or  multi- 
unit  rantal  properties  and  cooperative 
housing  projects.  These  revisions  will 
bring  the  regulations  into  conformance 
with  existing  requirements  to 
authorizing  legislation  for  the  Housing 
Preservation  Grant  program,  section  533 


of  the  Housing  Act  of  1949, 42  U.S.C. 

149an. 

DATCS:  Comments  must  be  received  on 

or  before  March  16. 1992. 

AODHESSES:  Submit  written  comments 
in  duplicate  to  the  office  of  the  Chief, 
Regulations,  Analysis  and  Control 
Branch,  Farmers  Home  Administration, 
room  6348.  South  Agriculture  Building, 
Washington.  DC  20250.  All  comments 
made  pursuant  to  this  notice  will  be 
available  for  public  inspection  at  the 
above  address.  The  reporting  and 
recordkeeping  requirements  contained 
in  this  regulation  have  been  submitted 
to  the  Office  of  Management  and  Budget 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  10 
minutes  to  12  hours  per  response,  with 
an  average  of  1.35  hours  per  responsp 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  Department  of  Agriculture, 
Clearance  Officer,  OIRM,  room  404-W, 
Washington,  DC  20250;  and  to  the  Office 
of  Management  and  Budget,  attention: 
Desk  Officer  for  the  Farmers  Home 
Administration.  Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Pentecost,  Branch  Chief,  Special 
Authorities  Branch,  Multiple  Housing 
Processing  Division,  FmHA,  USDA. 
Washington,  DC  20250,  Telephone  (202) 
382-1606  (This  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  determined  "nonmajor."  It  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments, 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
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action  does  not  constitute  a  major 
Federal  action  signiflcantly  affecting  the 
quality  of  the  human  environment  and, 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Public 
Law  91-190,  an  environmental  impact 
statement  is  not  required. 

Programs  Affected 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  niunber  10.433,  Housing 
Preservation  Grant. 

Intergovernmental  Consultation 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  part  3015,  subpart  V,  48 
FR  29112,  June  24, 1983). 

Regulatory  Flexibility  Act 

The  Administrator  has  determined 
that  the  proposed  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  contains  normal  business 
recordkeeping  requirements  and 
minimal  essential  reporting 
requirements.  The  proposed  action  will 
only  affect  a  small  nimiber  of  rural 
communities. 

Cenefxd  Information 

This  proposed  rule  incorporates  the 
provisions  of  section  533  of  the  Housing 
Act  of  1949, 42  U.S.C.  1490m.  allowing 
for  Housing  Preservation  Grant 
assistance  to  repair  and  rehabilitate 
single  and  mult-unit  rental  properties 
and  cooperative  housing  units,  in 
addition  to  existing  single  family 
housing  units. 

Significant  Changes 

In  addition  to  making  a  major  change 
of  expanding  the  program  to  include 
single  and  multi-unit  rental  properties 
and  co-ops,  FmHA  is  making  the 
following  major  changes  and  seeks 
comment  on  same.  The  addition  of 
§  1944.654  covering  Debarment  and 
Suspension  regulations,  as  well  as  the 
applicable  requirements  on  the  Drug 
Free  Workplace  Act 

The  addition  of  the  following 
definitions  in  S  1944.656:  Cooperative 
(Co-op);  Household;  Overcrowding; 
Rental  Properties:  and  Tenant. 

A  section  on  applicant  eligibility 
(S  1944.658(e))  stating  that  nonprofit 
entities,  where  a  proposal  exists  solely 
on  an  identity  of  interest,  is  not  eligible. 

Removing  references  to  the  program 
being  operated  out  of  the  State  Office  at 
the  Sscretion  of  the  State  Director. 


Re-defining  income  of  recipients  to 
include  all  income  from  persons  residing 
in  the  household. 

Adding  S  1944.662  to  define  the 
eligibility  of  HPG  assistance  on  rental 
properties  or  co-ops  and  1 1944.663  on 
the  ownership  agreement  requirements 
between  the  HPG  Grantee  and  the 
rental  property  owner  or  co-op. 

Reducing  in  §  1944.664(e)  the  amount 
of  HPG  funds  to  be  used  for  cosmetic 
purposes  from  twenty-five  percent  to 
twenty  percent 

Adding  {  1944.667  to  define  relocation 
and  displacement  requirements. 

Expanding  1 1944.671  to  include  the 
Fair  Housing  Act  requirements  and 
define  outreach  efforts. 

Under  { 1944.679,  Project  Selection 
Criteria,  the  following  changes: 

(a)  (1)  in  defining  financially  feasible; 

(b)  (4)  in  changing  the  awarding  of  5 
points  to  an  application  where  the 
percent  of  HPG  funds  iised  for 
administration  purposes  is  less  than 
twenty  percent  to  a  sliding  scale; 

(7)  in  adding  the  awarding  of  points 
for  a  HPG  program  involving  rental 
properties  or  co-ops; 

(c)  Adding  language  to  eliminate 
(hopefully)  a  "lottery"  system  in  case  of 
a  tie;  and  in  eliminating  the  awarding  of 
ten  points  (also  previously  referenced  in 
S  1944.686)  to  existing  grantees. 

And  finally,  adding  §  1944.689  which 
covers  long-term  monitoring 
requirements  by  the  grantee. 

list  of  Subjects  for  7  CFR  Part  1944 

Grant  programs — Housing  and 
community  development  Handicapped. 
Locm  programs — ^Housing  and 
community  development  Nonprofit 
organizations.  Rural  housing. 

Therefore,  as  proposed,  chapter  XVm, 
title  7,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  1944-HOUSING 

1.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

AatiMMity:  42  U.S.C  1480: 5  U.S.C  301;  7 
CFR  2.23  and  2.7a 

Subpart  N— Housing  Preeervatlon 
Grants 

2.  Section  1944.651  is  revised  to  read 
as  follows: 


91M4A51 

(a)  This  subpart  sets  forth  the  policies 
and  procedures  for  making  grants  under 
section  533  of  the  Housing  Act  of  1949, 
42  U.S.C.  1490(m),  to  provide  funds  to 
eligible  applicants  (hereafter  also 
referred  to  as  "grantee(s)")  to  conduct 
housing  preservation  programs 
benefiting  very  low-  and  low-income 


rural  residents.  Program  funds  cover 
part  or  all  of  the  grantee's  cost  of 
providing  loans,  grants,  interest 
reduction  payment  i  or  other  assistance 
to  eligible  homeowners,  owners  of  single 
or  multiple  unit  rental  properties  or  for 
the  benefit  of  owners  (as  occupants)  of 
consumer  cooperative  housing  projects 
(hereafier  also  referred  to  as  co-ops). 
Such  assistance  will  be  used  to  reduce 
the  cost  of  repair  and  rehabilitation,  to 
remove  or  correct  health  or  safety 
hazards,  to  comply  with  applicable 
development  standards  or  codes,  or  to 
make  needed  repairs  to  improve  the 
general  living  conditions  of  the 
resident(8).  including  improved 
accessibility  by  handicapped  persons. 

(b)  The  Farmers  Home  Administration 
(FmHA)  will  provide  Housing 
Preservation  Grant  (HPG)  assistance  to 
grantees  who  are  responsible  for 
providing  assistance  to  eligible  persons 
without  discrimination  because  of  race, 
color,  religion,  sex,  national  origin,  age, 
familial  status,  or  handicap  if  such 
person  has  capacity  to  contract 

(c)  The  preapplication  must  only 
address  a  proposal  to  finance  repairs 
and  rehabilitation  activities  to 
individual  bousing  or  rental  properties 
or  co-ops.  Any  combination  proposal 
will  not  be  accepted. 

3.  Section  1944.652  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§1944.S52    Mtey. 

(a)  The  policy  of  FmHA  is  to  provide 
housing  preservation  grants  to  grantees 
to  operate  a  program  which  finances 
repair  and  rehabilitation  activities  to 
individual  housing,  rental  properties,  or 
co-ops  for  very  low-  and  low-income 
persons.  Grantees  are  expected  to: 

(1)  Coordinate  and  leverage  funding 
for  repair  and  rehabilitation  activities 
with  housing  and  community 
development  organizations  and/or 
activities  operating  in  the  same 
geographic  area;  and  (2)  focus  the 
program  to  rural  areas  and  smaller 
communities  so  that  it  serves  very  low- 
and  low-income  persons. 

(b)  FmHA  intends  to  permit  grantees 
considerable  latitude  in  program  design 
and  administration.  The  forms  or  types 
of  assistance  must  provide  the  greatest 
long  term  benefit  to  the  greatest  number 
of  persons  residing  in  individual 
housing,  rental  properties,  or  co-ops 
needing  repair  and  rehabilitation. 

4.  Section  1944.653  is  revised  to  read 
as  follows: 
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I1M4J63   Obisctlve. 

The  objective  of  the  HPG  program  is 
to  repair  or  rehabilitate  individual 
housing,  rental  properties,  or  co-ops 
owned  and/or  occupied  by  very  low* 
and  low-income  rural  persons.  Grantees 
will  provide  eligible  homeowners, 
owners  of  rental  properties,  and  owners 
of  co-ops  with  financial  assistance 
through  loans,  grants,  interest  reduction 
payments  or  other  comparable  financial 
assistance  for  necessary  repairs  and 
rehabilitation. 

5.  Section  1944.654  is  added  to  read  as 
follows: 

81M4.654   Debannent  and  I 
dniQ  free  woflcplaes. 

(a)  For  purposes  of  this  subpart, 
Exhibit  A  of  subpart  M  of  part  1940 
(available  in  any  FmHA  office)  requires 
all  FmHA  applicants  for  a  HPG  to  sign 
and  submit  with  their  preapplication. 
Form  AO 1047,  "Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters— Primary 
Covered  Transactions."  which  basically 
states  that  the  applicant  has  not  been 
debarred  or  suspended  bom 
Government  assistance.  Further,  all 
grantees  after  receiving  a  HPG  must 
obtain  a  signed  certification  (Form  AD 
1048,  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion — ^Lower  Tier 
Covered  Transactions")  from  all  persons 
or  entities  (excluding  homeowner 
recipients]  that  the  grantee  does 
business  with  as  a  result  of  the  HPG. 
Grantees  are  responsible  for  informing 
these  persons  or  entities  of  the 
provisions  of  Exhibit  A  of  subpart  M  of 
part  1940  and  of  maintaining  Form  AD 
1048  in  the  grantee's  office. 

(b)  Grantees  must  also  be  made  aware 
of  the  Drug-free  Workplace  Act  of  1988 
requirements  found  in  Exhibit  A  of 
subpart  M  of  part  1940.  For  this  subpart, 
a  grantee  is  defined  as  any  organization 
who  applies  for  or  receives  a  direct 
grant  from  FmHA.  All  preapplications 
must  include  a  signed  Form  AD  1049. 
"Certification  Regarding  Drug-free 
Workplace  Requirements  (Grants) 
Alternative  I— Grantees  Other  Than 
Individuals." 

6.  Section  1944.655  is  added  to  read  as 
follows:  I 

9 1M4.655   AppNcant  accountablMy 
re^uirementaa 

Applicants  should  be  made  aware  of 
the  accountability  requirements  of 
persons  paid  to  influence  the  making  of 
an  FmHA  grant  as  described  in  subpart 
S  of  part  1940  of  this  chapter. 

7.  Section  1944.656  is  revised  to  read 
as  follows: 


U  Ml 


S1M4J66    DeflnMons. 

Reference  to  this  subpart  to  District 
State,  National  and  Finance  Offices,  and 
to  District  Director,  State  Director,  and 
Administrator  refer  to  FmHA  offices  and 
officials  and  should  be  read  as  prefaced 
by  FmHA.  Terms  used  in  this  subpart 
have  the  following  meanings: 

Adjusted  annual  Income.  As  defined 
under  S  1944.2(k)  of  subpart  A  of  part 
1944  of  this  chapter. 

Applicant  or  grantee  Any  eligible 
organization  which  applies  for  or 
receives  HPG  funds  under  a  grant 
agreement. 

Cooperative  (Co-op).  For  the  purposes 
of  the  HPG  program,  a  cooperative  (co- 
op) is  one  which: 

(1)  Is  a  corporation  organized  as  a 
consumer  cooperative;  (2)  will  operate 
the  housing  on  a  nonprofit  basis  solely 
for  the  benefit  of  the  occupants;  and  (3) 
is  legally  precluded  from  distributing,  for 
a  minimum  period  of  five  years  from  the 
date  of  HPG  assistance  from  the 
grantee,  any  gains  or  profits  from 
operation  of  the  co-op.  For  this  purpose, 
any  patronage  refunds  to  occupants  of 
the  co-op  would  not  be  considered  gains 
or  profits.  A  co-op  may  accept  non- 
members  as  well  as  members  for 
occupancy  in  the  project 

Grant  agreement  The  contract 
between  FmHA  and  the  grantee  which 
sets  forth  the  terms  and  conditions 
imder  which  HPG  funds  will  be  made 
available.  (See  Exhibit  A  of  this 
subpart.) 

Homeowner.  For  the  purposes  of  the 
HPG  program,  a  homeowner  is  one  viho 
can  meet  the  conditions  of  income  and 
ownership  under  {  1944.661  of  this 
subpart. 

Household.  For  the  purposes  of  the 
HPG  program,  a  household  is  defined  as 
all  persons  living  in  a  unit  or  dwelling 
all  or  part  of  the  next  12  months  assisted 
with  HPG  fiuids. 

Housing  preservation.  The  repair  and 
rehabiUtation  activities  that  contribute 
to  the  health,  safety  and  well-being  of 
the  occupant  and  contribute  to  the 
structiual  integrity  or  long-term 
preservation  of  the  unit  As  a  result  of 
these  activities,  the  overall  condition  of 
the  unit  or  dwelling  must  be  raised  to 
meet  FmHA  Thermal  Standards  for 
existing  structures  and  applicable 
development  standards  for  existing 
housing  recognized  by  FmHA  in  subpart 
A  of  part  1924  of  this  chapter  or 
standards  contained  in  any  of  the 
voluntary  national  model  codes 
acceptable  upon  review  by  FmHA. 
Properties  included  on  or  eligible  for 
inclusion  on  the  National  Register  of 
Historic  Places  are  subject  to  the 


standards  and  conditions  of  §  1944.673 
of  this  subpart 

Low-income.  An  adjusted  annual 
income  that  does  not  exceed  the  "lower" 
income  limit  according  to  size  of 
household  as  established  by  the  United 
States  Department  of  Housing  and 
Urban  Development  (HUD)  for  the 
county  or  Metropolitan  Statistical  Area 
(MSA)  where  the  property  is  located. 
Maximum  low-income  limits  are  set 
forth  in  Exhibit  C  of  subpart  A  of  this 
part  (available  in  any  FmHA  office). 

Organization.  An  organization  is 
defined  as  one  of  the  following: 

(1)  A  State,  commonwealth,  trust 
territory,  other  political  Subdivision,  or    . 
public  nonprofit  corporation  authorized 
to  receive  and  administer  HPG  funds: 

(2)  An  Indian  tribe,  band,  group, 
nation,  including  Alaskan  Indians. 
Aleuts,  Eskimos  and  any  Alaskan 
Native  Village,  of  the  United  States 
which  is  considered  an  eligible  recipient 
under  the  Indian  Self-Determination  and 
Education  Assistance  Act  (Public  L  93- 
638)  or  under  the  State  and  Local  Fiscal 
Assistance  Act  of  1972  (Pub.  L  92-512): 

(3)  A  private  nonprofit  corporation 
that  is  owned  and  controlled  by  private 
persons  or  interests  for  purposes  other 
than  making  gains  or  profits  for  the 
corporation,  is  legally  precluded  from 
distributing  any  gains  or  profits  to  its 
members,  and  is  authorized  to 
imdertake  housing  development 
activities;  or 

(4)  A  consortium  of  units  of 
government  and/or  private  nonprofit 
organizations  which  is  otherwise 
el^ble  to  receive  and  administer  HPG 
funds  and  which  meets  the  following 
conditions: 

(i)  Be  comprised  of  units  of 
government  and/or  private  nonprofit 
corporations  that  are  close  together, 
located  in  the  same  state,  and  serve 
areas  eligible  for  FinHA  housing 
assistance;  and 

(ii)  Have  executed  an  agreement 
among  its  members  designating  one 
participating  unit  of  government  or 
private  nonprofit  corporation  as  the 
applicant  or  designating  a  legal  entity 
(such  as  a  Coundyi  of  Governments)  to 
be  the  applicant 

Overcrowding.  Overcrowding  is 
defined  as  having  more  than  the  ideal 
number  of  persons  residing  in  a  unit  as 
indicated  in  the  following  table: 


twmlMral 
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Ideal 

number  ol 

persons 

4 

a 

5 

10 

Rental  properties.  Rental  properties 
are  defined  as  single-unit  or  multi-unit 
dwellings  used  for  occupancy  by 
tenants. 

Rural  area.  The  definition  is  S  1944.10 
of  subpart  A  of  part  1944  of  this  chapter 
applies. 

Tenant.  Any  person  who  resides  in  a 
single  or  multi-unit  rental  property  and 
is  not  an  owner  of  that  rental  property. 

Very  low-income.  An  adjusted  annual 
income  that  does  not  exceed  the  very 
low-income  limit  according  to  size  of 
household  as  established  by  HUD  for 
the  county  or  MSA  where  the  property  is 
located.  Maximum  very  low-income 
limits  are  set  forth  in  Exhibit  C  of 
subpart  A  of  this  part  (available  in  any 
FmHA  Office). 

8.  Section  1944.658  is  amended  by 
revising  paragraphs  (a],  (c),  and  (d);  and 
by  adding  paragraph  (e)  to  read  as 
follows: 

§1944.658    Applicant  •NgiMlty. 

***** 

(a)  Be  an  organization  as  defmed  in 
§  1944.656  (i)  of  this  subpart; 
t        •        *        •        • 

(c)  Legally  obligate  itself  to  administer 
HPG  funds,  provide  an  adequate 
accounting  of  the  expenditure  of  such 
funds  in  compliance  with  the  terms  of 
this  regulation,  the  grant  agreement,  and 
7  CFR  parts  3015  or  3016  (available  in 
any  FmHA  office),  as  appropriate,  and 
comply  with  the  grant  agreement  and 
FmHA  regulations; 

(d)  If  the  applicant  is  engaged  in  or 
plans  to  become  engage  in  any  other 
activities,  they  must  provide  sufficient 
evidence  and  documentation  that  they 
have  adequate  resources,  including 
financial  resources,  to  carry  on  any 
other  programs  (it  activities  to  which 
they  are  commih'ed  without  jeopardizing 
the  success  and  effectiveness  of  the 
HPG  project;  and 

(e)  Applicants  will  not  be  considered 
eligible  if  the  applicant  is: 

(1)  A  non-profit  entity  and  there  exists 
an  identity  of  interest,  as  deflned  in 

§  1924.4(i)  of  subpart  A  of  part  1924, 
between  the  applicant  and  the  owner(8) 
of  the  proposed  dwelling  or  co-op  to  be 
rehabilitated  or  repaired;  or 

(2)  if  the  applicants'  proposal  is  based 
solely  on  an  identity  of  interest  program. 

9.  Section  1944.660  is  revised  to  read 
as  follows: 


$1944.660    Authorteed  f  pf  MntiMw  ot 

uW  imj  ■ppHCWn  WNI  rnwiA  pONn  Of 

contact 

(a)  FmHA  will  deal  only  with 
authorized  representatives  designated 
by  the  HPG  applicant. 

(b)  FmHA  has  designated  the  District 
Office  as  the  point  of  initial  contact  for 
all  matters  relating  to  the  HPG  program 
and  as  the  office  generally  responsible 
for  the  administration  of  HPG  projects. 
Exhibit  C  (available  in  any  FmHA 
office),  provides  guidance  to  FmHA  staff 
on  the  HPG  program. 

10.  Section  1944.661  is  revised  to  read 
as  follows: 

§1944.661    ImflvMual  Homaowner*- 
•HgibHIty  for  HPG  asstotanc*. 

The  individual  homeowners  assisted 
must  have  income  that  meets  the  low-  or 
very  low-income  definition,  be  the 
owner  of  an  individual  dwelling  at  least 
one  year  prior  to  the  time  of  assistance, 
and  be  the  intended  occupant  of  the 
dwelling  subsequent  to  the  time  of 
assistance.  The  dwelling  must  be 
located  in  a  rural  area  and  be  in  need  of 
housing  preservation  assistance.  Each 
homeowner  is  required  to  submit 
evidence  of  income  and  ownership  for 
retention  in  the  grantee's  Hies. 

(a)  Income.  Determination  of  income 
will  be  made  in  accordance  with 

§  1944.8  of  subpart  A  of  this  part.  All 
members  of  the  household,  as  defined  in 
§  1944.656  (f)  of  this  subpart,  must  be 
included  when  determining  income. 
Grantees  must  use  certifications,  may 
require  additional  information  from  the 
homeowner,  and  should  seek  advice 
from  their  attorney. 

(b)  Ownership.  Evidence  of  ownership 
may  be  a  photostatic  copy  of  the 
instrument  evidencing  ownership. 
Methods  for  assuring  the  intention  of  the 
homeowner  to  continue  to  occupy  the 
unit  after  assistance  will  be  established 
by  the  grantee.  Any  of  the  following  will 
satisfy  or  fulfill  this  requirement  of 
ownership: 

(1)  Full  marketable  title. 

(2)  An  undivided  or  divided  interest  in 
the  property  to  be  repaired  or 
rehabilitated  when  not  all  of  the  owners 
are  occupying  the  property.  HPG 
assistance  may  be  made  in  such  cases 
when: 

(i)  The  occupant  has  been  living  in  the 
house  for  at  least  one  year  prior  to  the 
date  of  requesting  assistance; 

(ii)  The  grantee  has  no  reason  to 
believe  the  occupant's  position  of 
owner/occupant  will  be  jeopardized  as 
a  result  of  the  improvements  to  be  made 
with  HPG  funds;  and 

(iii)  In  the  case  of  a  loan,  and  to  the 
extent  possible,  the  co-owner(s)  should 
also  sign  the  security  instrument. 


(3)  A  leasehold  interest  in  the 
property  to  be  repaired.  When  the 
potential  HPG  recipient's  "ownership" 
interest  in  the  property  is  based  on  a 
leasehold  interest,  the  lease  must  be  in 
writing  and  a  copy  must  be  included  in 
the  grantee's  file.  The  unexpired  portion 
of  the  lease  must  not  be  less  than  five 
years  and  must  permit  the  recipient  to 
make  modifications  to  the  structure 
without  increasing  the  recipient's  lease 
cost. 

(4)  A  life  estate,  with  the  right  of 
present  possession,  control,  and 
beneficial  use  of  the  property. 

(5)  Land  assignments  may  be  accepted 
as  evidence  of  ownership  only  for 
Indians  living  on  a  reservation,  when 
historically  the  permits  have  been  used 
by  the  Tribe  and  have  had  the 
comparable  effect  of  a  life  estate. 

(c)  Other  evidence  of  ownership.  The 
following  items  may  be  accepted  as 
evidence  of  ownership  if  a  recorded 
deed  cannot  be  provided: 

(1)  Any  legal  instrument,  whether  or 
not  recorded,  which  is  commonly 
considered  evidence  of  ownership. 

(2)  Evidence  that  the  person(s) 
receiving  assistance  from  the  HPG 
grantee  is  listed  as  the  owner  of  the 
property  by  the  local  taxing  authority 
and  is  responsible  for  any  real  estate 
taxes. 

(3)  Affidavits  by  others  in  the 
community  that  the  person(s)  receiving 
assistance  from  the  HPG  grantee  has 
occupied  the  property  as  the  apparent 
owner  for  a  period  of  not  less  than  10 
years,  and  is  generally  beheved  to  be 
the  owner. 

11.  Sections  1944.663  and  1944.669  are 
added  to  read  as  follows: 

§1944.663    EliglMNty  of  HPG  asalstanca  on 
rwital  propartlM  or  co-ops. 

(a)  Ownership.  The  owner(s)  Of  rental 
properties  or  co-ops  must  own  the 
dwelling  at  the  time  of  receiving 
assistance  from  the  HPG  grantee.  The 
dwelling  must  be  located  in  a  rural  area 
and  be  in  need  of  housing  preservation 
assistance.  Evidence  of  ownership  may 
be  a  photostatic  copy  of  the  instrument 
evidencing  ownership.  Owners  of  rental 
properties  and  co-ops  are  required  to 
submit  evidence  of  ownership  for 
retention  in  the  grantee's  files.  Any  of 
the  following  will  satisfy  or  fulfill  this 
requirement  of  ownership: 

(1)  Full  marketable  title. 

(2)  An  undivided  or  divided  interest  in 
the  property  to  be  repaired  or 
rehabilitated. 

(3)  A  leasehold  interest  in  the 
property  to  be  repaired  or  rehabilitated. 
Ownership  interest  in  the  property  is 
based  on  a  leasehold  interest.  The  lease 
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must  be  in  writing  and  a  copy  must  be 
included  in  the  grantee's  file.  The 
unexpired  portion  of  the  lease  must  not 
be  less  than  Bve  years  and  must  pennit 
the  recipient  to  make  modifications  to 
the  structure  without  increasing  the 
recipient's  lease  cost. 

(4)  Land  assignments  may  be  accepted 
as  evidence  of  ownership  only  for 
Indians  living  on  a  reservation,  when 
historically  the  permits  have  been  used 
by  the  Tribe  and  have  had  the 
comparable  effect  of  a  life  estate. 

(b)  Tenant  eligibility.  The  following 
requirements  must  be  met  in  order  for  a 
unit  within  a  rental  property  or  co-op  to 
be  assisted  with  HPG  funds: 

(1)  The  tenant  must  have  income  that 
meets  the  very-low  or  low-income 
definition. 

(2)  The  tenant  must  be  the  intended 
occupant  of  the  unit,  but  is  not  required 
to  have  resided  previously  in  the 
dwelling. 

(3)  Any  owner(s)  who  receives 
assistance  from  a  HPG  grantee  or  a 
member  of  the  immediate  family  of  the 
owner(s],  who  also  resides  in  a  unit 
within  the  dwelling  to  be  repaired  or 
rehabiUtated  is  not  eligible  to  have  their 
unit  repaired  or  rehabilitated. 

(c)  Identity  of  interest.  When  an 
identity  of  interest,  as  defined  in 

9  1924.4(i)  of  subpart  A  of  part  1924. 
exists  between  a  non-profit  entity  and 
the  owner(s]  of  a  dwelling,  the  property 
is  not  eligible  for  assistance. 

HPG  grantet  and  rantal  property  owner  or 
co-«p. 

HPG  assistance  may  be  provided  by  a 
grantee  with  respect  to  rental  properties 
or  co-ops  only  if  the  following 
conditions  are  met  by  the  owner(s)  or  by 
the  co-op  during  a  five  year  period 
beginning  on  the  date  on  which  the  units 
in  the  dwelling  are  available  for 
occupancy.  The  HPG  grantee  is 
responsible  for  preparing,  executing,  and 
monitoring  for  compliance,  the 
ownership  agreement  with  the  owner(8) 
of  the  rental  property,  or  with  the  co-op. 
The  rental  property  owner(s)  or  the  co- 
ops are  required  to  enter  into  an 
ownership  agreement  with  the  grantee 
to  assure  compliance  with  the 
requirements  of  this  section. 

(a)  Ownership  Agreement  At  a 
minimum,  the  owership  agreement  must 
include  the  following  clauses: 

(1)  The  owner(8)  agrees  to  pass  on  to 
the  tenants  any  reduction  in  the  debt 
service  payments  resulting  from  the 
HPG  assistance  provided  by  the  HPG 
grantee  to  the  owner(s) 

(2)  The  owner(8)  of  rental  properties 
agrees  not  to  convert  the  units  to 
condominium  ownership.  In  the  case  of 


co-ops,  the  owner(s)  agrees  not  to 
convert  the  dweUing(s)  to  condominum 
ownership  or  any  form  of  cooperative 
ownership  not  eligible  under  this 
section. 

(3)  The  owner(s]  agrees  not  to  refuse 
to  rent  a  unit  to  any  person  solely 
because  the  person  is  receiving  or  is 
eligible  to  receive  assistance  under  any 
Federal,  State,  or  local  housing 
assistance  program. 

(4)  The  owner(8)  agrees  that  the  units 
repaired  or  rehabilitated  will  be 
occupied  or  available  for  occupancy  by 
persons  of  very-low  or  low-income. 

(5)  The  owner(s)  agrees  to  enter  into 
and  abide  by  written  leases  with  the 
tenants  and  that  such  leases  shall 
provide  that  the  tenants  may  be  evicted 
only  for  good  cause.  ^ 

(6)  The  owner(s)  agrees  that,  in  the 
event  the  owner(s)  or  the  owner's 
successors  in  interest  fail  to  carry  out 
the  requirements  of  this  section  during 
the  applicable  period,  they  shall  make  a 
payment  to  FmHA  in  an  amoimt  that 
equals  the  total  amount  of  assistance 
provided  by  the  grantee  plus  interest 
thereon  (without  compounding)  for  each 
year  and  any  fraction  thereof  that  the 
assistance  was  outstanding.  The  interest 
rate  shall  be  that  as  determined  by 
FmHA  at  the  time  of  infraction  taking 
into  account  the  average  yield  on 
outstanding  marketable  long-term 
obligation  of  the  United  States  during 
the  month  preceding  the  date  on  which 
the  assistance  was  initially  made 
available. 

(7)  The  owner(s]  agrees  that, 
notwithstanding  any  other  provisions  of 
law,  the  HPG  assistance  provided  to  the 
owner(8]  shall  constitute  a  debt  which  is 
payable  in  the  case  of  any  failure  of  this 
section  and  shall  be  secured  by  a 
security  instrument  provided  by  the 
owner(s]  or  co-op  to  the  grantee,  that 
provides  for  FmHA  to  take  such  action 
upon  incapacity  or  dissolution  of  the 
grantee. 

(8)  The  owner(s]  agrees  and  certifies 
that  the  assistance  is  being  made 
available  in  conformity  with  Public  Law 
88-352,  the  "Civil  Rights  Act  of  1964," 
and  Public  Law  90-284.  the  "Civil  RighU 
Act  of  1968". 

(b)  Responsibilities  of  the  grantee. 
The  grantee  is  responsible  for  insuring 
through  verification  and  monitoring  that 
the  areas  listed  below  are  in 
compliance: 

(1)  That  HPG  funds  used  for  loans, 
grants,  or  interest  reduction  payments 
providing  repair  or  rehabilitation 
assistance  to  owners  of  rental  properties 
or  co-ops  are  not  in  excess  of  seventy- 
five  percent  (75%)  of  the  total  cost  of  all 
repairs  and  rehabilitation  activities 
eligible  for  HPG  assistance. 


(2)  That  the  owner(s)  is  not  repairing 
and/or  rehabilitating  any  unit  unless  it 
meets  the  requirments  of  9  1944.662(b)  of 
this  subpart 

(3)  That  rental  property  units  occupied 
by  owners  or  members  of  the  owner's 
immediate  family  are  not  being  repaired 
and  or  rehabilitated. 

(4)  That,  for  multi-units  not  considered 
eligible  as  a  result  of  paragraph  (b)(2)  or 
(b)(3)  of  this  section,  the  grantee  and 
owner(8)  shall  agree  on  a  method,  if  any 
is  needed,  of  determining  the  prorata 
share  of  repairs  and  rehabilitation 
activities  to  the  dwelling,  based  on  a 
percentage  of  the  ineligible  units  to  the 
total  dwelling. 

12.  Section  1944.664  is  amended  by 
redesignating  paragraphs  (b)  through  (f) 
as  paragraphs  (c)  through  (g),  by  adding 
a  new  paragraph  (b),  and  by  revising 
paragraph  (a),  newly  designated 
paragraphs  (c)(8),  (c)(10)  and  (c)(ll),  the 
introductory  text  of  newly  designated 
paragraph  (e),  and  newly  designated 
paragraphs  (f)(3].  and  (g)(2),  to  read  as 
follows: 

{1944.664    Housing  preservation 
assistance. 

(a)  Grantees  are  responsible  for 
providing  loans,  grants  or  other 
comparable  assistance  to  homeowners, 
owners  of  rental  properties,  or  co-ops 
for  housing  preservation  as  described  in 
S  1944.656(g)  of  this  subpart. 

(b)  HPG  funds  used  for  loans,  grants, 
or  interest  reduction  payments  to 
provide  rental  repair  and/or 
rehabilitation  assistance  to  owners  of 
rental  properties  or  co-ops  shall  not 
exceed  the  requirements  noted  in 

9  1944.663(b)(1)  of  this  subpart 

(c)  *  *  • 

(8)  Alterations  of  the  unit's  interior  or 
exterior  to  provide  greater  accessibility 
for  any  handicapped  person; 
•       •        •        *        • 

(10)  Necessary  repairs  to 
manufactured  housing  provided: 

(i)  For  homeowners  only,  the  recipient 
owns  the  home  and  die  site  on  which 
the  home  is  situated  and  the  homeowner 
has  occupied  that  home  on  that  site  for 
at  least  one  year  prior  to  receiving  HPG 
assistance;  and 

(ii)  For  homeowners,  owners  of  single 
or  multiple  unit  rental  properties,  and 
co-ops,  the  manufactured  housing  is  on  a 
permanent  foundation  or  will  be  puton 
a  permanent  foundation  with  HPG 
funds.  Advice  on  the  requirements  for  a 
permanent  foundation  is  available  from 
FmHA.  Guidance  may  be  found  in 
$1944.205  of  subpart  E  of  this  part  and  In 
Exhibit )  of  subpiart  A  of  part  1924:  or 

(11)  Additions  to  any  dwelling 
(conventional  or  mani^actured)  only 
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when  it  is  clearly  necessary  to  alleviate 
overcrowding  or  to  remove  health 
hazards  to  the  occupants. 

4  *  *  *  * 

(e)  HPG  funds  may  be  used  to  make 
improvements  Uiat  do  not  contribute  to 
the  health,  safety  and  well  being  of  the 
occupant  or  do  not  materially  contribute 
to  the  structural  integrity  or  long  term 
preservation  of  the  unit.  The  percentage 
of  the  funds  to  be  used  for  such 
purposes  must  not  exceed  twenty 
percent  (20%)  of  the  total  funding  for  the 
unit(8)  and/or  dwelling,  and  such  work 
must  be  combined  with  improvements 
listed  as  eligible  under  paragraph  (c)  of 
this  section.  These  improvements  may 
include,  ^ut  are  not  limited  to  the 
following: 

(f)  *  *  * 

(3)  The  grantee  has  established  or 
makes  available  a  process  that  provides 
for  consumer  protection  to  the 
individual  homeowner,  owner  of  a 
rental  property,  or  co-op  assisted:  and 

(g)  •  •  • 

(2)  Refmance  any  debt  or  obligation  of 
the  grantee,  the  individual  homeowner, 
owners  of  a  rental  property,  or  co-ops 
other  than  obiiations  incurred  for 
eligible  items  covered  by  this  section 
entered  into  after  the  date  of  agreement 
with  HPG  grantee. 

13.  Section  1944.665  is  revised  to  read 
as  follows: 

S1944.66S    Supwvtslon  and  impaction  of 
rahabntation  and  repair  work. 

Grantees  are  responsible  for 
supervising  all  rehabilitation  and  repair 
work  financed  with  HPG  assistance. 
After  all  HPG  work  has  been  completed, 
a  fmal  inspection  must  be  done  by  a 
disinterested  third  party,  such  as  local 
building  and  code  enforcement  officials. 
If  there  are  no  such  officials  serving  the 
area  where  HPG  activities  will  be 
undertaken,  or  if  the  grantee  would  also 
normally  make  such  inspections,  the 
grantee  must  use  qualified  contract  or 
fee  inspectors. 

14.  Section  1944.666  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)(6),  {b)(3),  (b)(4).  (b)(6), 
(b)(8),  and  (c);  and  by  adding  paragraph 
(b)(9)  to  read  as  follows. 

§1944,888    AdmlidstralW*  aeMvWas  and 


twenty  percent  (20%)  of  the  HPG  funds 
awarded  to  the  grantee. 

(a)  •  •  • 

(6)  Other  reasonable  travel  and 
miscellaneous  expenses  necessary  to 
actomplish  the  objectives  of  the  specific 
HPG  grant  which  were  anticipated  in 
the  individual  HPG  grant  proposal  and 
which  have  been  approved  as  eligible 
expenses  at  the  time  of  grant  approval. 

(b) •  *  • 

(3)  Reimbursing  personnel  to  perform 
construction  related  to  housing 
preservation  assistance.  (Non- 
administrative  funds  may  be  used  if 
construction  is  for  housing  preservation 
assistance  under  the  provisions  of 

S  1944.664(0  of  this  subpart.) 

(4)  Buying  property  of  any  kind  from 
persons  receiving  assistance  from  the 
grantee  under  the  terms  of  the  HPG 
Agreement.  i 

•        •        •        •        • 

(6)  Paying  any  debts,  expenses,  or 
costs  which  should  be  the  responsibihty 
of  the  individual  homeowner,  owner, 
tenant  or  household  member  of  a  rental 
property,  or  owner  (member)  or  non- 
member  of  a  co-op  receiving  HPG 
assistance  outside  the  costs  of  repair 
and  rehabilitation. 


Grant  funds  are  to  be  used  primarily 
for  housing  repair  and  rehabilitation 
activities.  Use  of  grant  funds  for  direct 
and  indirect  administrative  costs  is  a 
secondary  purpose  and  must  not  exceed 


(8)  Other  costs  including  contributions 
and  donations,  entertainment,  fmes  and 
penalties,  interest  and  other  fmancial 
costs  unrelated  to  the  HPG  assistance  to 
be  provided,  legislative  expenses,  and 
any  excess  of  cost  from  other  grant 
agreements. 

(9)  Paying  added  salaries  for 
employees  paid  by  other  sources,  i.e.. 
public  agencies  who  pay  employees  to 
handle  grants. 

(c)  Advice  concerning  ineligible  costs 
may  be  obtained  from  FmHA  as  part  of 
the  HPG  preapplication  review  or  when 
a  proposed  cost  appears  ineligible. 
•        *        «        •        * 

15.  Section  1944,667  is  added  to  read 
as  follows: 

91944.867    FMoeatton  and  diaptocemanL 

(a)  Relocation.  In  accordance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Act  of  197a  public 
bodies  and  agencies  must  comply  with 
the  requirements  of  this  Act.  The 
applicant  must  provide  assistance  for 
relocation  of  displaced  persons  for 
which  assistance  will  be  provided.  HPG 
funds  may  be  used  to  cover  costs 
incurred  in  the  relocation  of  displaced 
persons.  Department  regulations  found 
at  7  CFR  part  21  should  be  followed  and 
FmHA  should  be  consulted  for  further 
guidance.  The  applicant  shall  include  in 
its  statement  of  activities  a  statement 
OHiceming  the  teuqwrary  relocation  of 


homeowners  and/or  tenants  during  the 
period  of  repairs  and/ or  rehabilitation 
to  the  units  or  dwellings.  Any  contract 
or  agreement  between  the  homeowner 
and  the  grantee,  as  well  as  between  the 
grantee  and  the  owner(s)  of  rental 
properties  and  co-ops  shall  include  a 
statement  covering  at  a  minimum: 

(1)  The  period  of  relocation  (if  any); 
(2)  the  name(8)  of  the  party  (or  parties) 
who  shall  bear  the  cost  of  temporarily 
relocating;  and  (3)  if  paragraph  (2)  of 
this  section  is  the  grantee,  the  maximum 
amount  is  allowed. 

(b)  Displacement.  The  applicant  shall 
include  in  its  statement  of  activities,  a 
statement  as  to  how  its  proposed  HPG 
fmancial  assistance  program  shall  keep 
to  a  minimum  the  displacement  or 
homeowners  and/or  tenants. 

16.  Section  1944.668  is  revised  to  read 
as  follows: 

§1944.888    Term  Of  grant 

HPG  projects  may  be  funded  under 
the  terms  of  a  grant  agreement  for  a 
period  of  up  to  two  years  commencing 
on  the  date  of  execution  of  the  grant 
agreement  by  the  FmHA  approval 
official.  Term  of  the  project  will  be 
based  upon  HPG  resources  available  for 
the  proposed  project  and  the 
accomplishability  of  the  applicant's 
proposal  within  one  or  two  years. 
Applicants  requesting  a  two  year  term 
may  be  asked  to  develop  a  feasible  one 
year  program  if  sufficient  funds  are  not 
available  for  a  two  year  program. 

17.  Section  1944.670  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§1944J70    Proioct  meoma. 

(a)  Project  income  during  the  grant 
period  from  loans  made  to  homeowners, 
owners  of  rental  properties,  and  co-ops 
is  governed  by  7  CFR  parts  3015  and 
3016.  All  income  during.the  grant  period, 
including  amoimts  recovered  by  the 
grantee  due  to  breach  of  agreements 
between  the  grantee  and  the  HPG 
recipient  must  be  used  under  (and  in 
accordance  with)  the  requirements  of 
the  HPG  program. 

18.  Section  1944.671  is  amended  by 
revising  the  section  heading;  and  by 
adding  paragraphs  (a),  (b),  and  (c). 

§1944471    Equal  opportunity 
requirwnents  and  oulroacti  offorlB. 
•        •        •        •        • 

(a)  Fair  Housing.  The  Fair  Housing 
Act  prohibits  any  person  or  entity 
whose  business  includes  engaging  in 
residential  real  estate-related 
transactions  to  discriminate  against  any 
person  in  making  loans,  grants,  or  other 
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Hnancial  assistance  for  a  unit  or 
dwelling,  or  which  will  be  secured  by  a 
unit  or  dwelling,  because  of  race,  color, 
religion,  sex,  national  origin,  age, 
familial  status,  or  handicap.  Prohibited 
practices  under  this  section  include: 

(1]  Failing  to  provide  any  person  in 
connection  with  a  residential  real 
estate-related  transaction,  information 
regarding  the  availability  of  loans, 
grants,  or  other  fmarcial  assistance,  or 
providing  information  that  is  inaccurate 
or  different  from  that  provided  others; 
and 

(2)  The  term  residential  real  estate- 
related  transaction  includes  the  making 
or  purchasing  of  loans,  grants,  or  other 
financial  assistance  for  purchasing, 
constructing,  improving,  repairing  or 
rehabilitating  a  unit  or  dwelling. 

[b)  Outreach.  In  addition,  the  HPG 
grantee  is  required  to  addres&an 
outreach  effort  in  their  program.  The 
amount  of  outreach  should  sufficiently 
reach  the  entire  service  area.  As  a 
measure  of  compliance,  the  percentages 
of  the  individuals  served  by  the  HPG 
grantee  should  be  in  proportion  to  the 
percentages  of  the  population  of  the 
service  area  by  race/national  origin.  If 
the  percentages  are  not  proportional, 
then  adequate  justification  is  to  be 
made.  Exhibit  E-1  will  be  used  to 
monitor  these  requirements.  (Further 
explanation  and  guidance  of  Exhibit  E-1 
can  be  found  in  Exhibit  E-2  and  are 
available  in  any  FmHA  office.)  A 
separate  file' will  be  maintained  by  the 
grantee  that  will  include  the  following 
outreach  activities: 

(1)  Community  contacts  to  community 
organizations,  community  leaders, 
including  minority  leaders,  by  name, 
race,  and  date  contacted; 

(2)  Copies  of  all  advertising  in  local 
newspapers,  and  through  other  media. 
Any  advertising  must  reach  the  entire 
service  area.  FmHA  encourages  the  use 
of  minority-owned  radio  stations  and 
other  types  of  media,  if  available,  in  the 
service  area.  The  grantee's  file  shall  also 
include  the  name  of  the  media  used,  and 
the  percentage  of  its'  patronage  by  race/ 
national  origin;  and 

(3)  Copies  of  any  other  advertising  or 
other  printed  material,  including  the 
application  form  used.  The  application 
form  shall  include  the  nondiscrimination 
slogan:  "This  is  an  equal  opportimity 
program.  Discrimination  is  prohibited  by 
Federal  Law." 

(c)  Additional  requirements.  In  order 
to  meet  the  Fair  Housing  requirements 
and  the  nondiscrimination  requirements 
of  title  VI  of  the  Civil  Rights  Act  of  1964. 
section  504  of  the  RehabiUtation  Act  of 
1973.  and  the  Age  Discrimination  Act  of 
1975.  the  HPG  grantee  will  need  to 
adhere  to  the  recommendatitMis  of 


Exhibit  H  of  this  subpart  (available  in 
any  FmHA  office). 

19.  Section  1944.672  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  (a)(3), 
and  (b);  and  by  adding  paragraphs  (a)(4) 
and  (a)(5)  to  read  as  follows: 

9  1944.672    Envtronmental  and 
administrative  requirementa. 

***** 

(a)  *  •  * 

(1)  The  approval  of  an  HPG  grant  for 
the  repair  or  rehabilitation  of  single  or 
multi-unit  dwellings,  23  units  or  less, 
shall  be  a  Class  I  action.  The  approval 
of  an  HPG  grant  for  the  repair  or 
rehabilitation  of  multi-unit  dwellings  (26 
units  or  more)  shall  be  considered  a 
Class  II  action.  As  part  of  their 
preapplication  materials,  applicants 
shall  submit  Form  FmHA  1940-20, 
"Request  for  Environmental 
Information,"  for  the  geographical 
area(s)  proposed  to  be  served  by  the 
program.  The  applicant  shall  refer  to 
Exhibit  F  when  completing  this  form. 
Further  guidance  on  completing  this 
form  will  be  available  from  the  FmHA 
office  servicing  the  program. 

(2)  The  use  of  HPG  funds  to  repair  or 
rehabilitate  specific  single  or  multi-unit 
dwellings  are  generally  exempt  from  an 
FmHA  environmental  review.  However, 
if  such  units  or  dwellings  are  located  in 
a  floodplain  or  wetland  or  the  proposed 
work  is  not  concurred  in  by  the 
Advisory  Council  on  Historic 
Preservation  under  the  requirements  of 
S  1944.673  of  this  subpart,  an  FmHA 
environmental  review  is  required. 
Applicants  must  include  in  their 
preapplication  a  process  for  identifying 
dwellings  that  may  receive  housing 
preser\'ation  assistance  that  will  require 
an  environmental  assessment. 

(3)  If  such  units  or  dwellings  are  not 
located  in  a  floodplain  or  wetland  or  the 
proposed  work  is  concurred  in  by  the 
Advisory  Council  on  Historic 
Preservation  under  the  requirements  of 
S  1944.673  of  this  subpart,  no 
environmental  review  is  required  by 
FmHA.  The  grantee  only  needs  to 
indicate  its  review  and  compliance  with 
this  subpart,  indicating  such  in  each 
recipient's  file  is  accordance  with 
paragraph  (a)(5)  of  this  section. 

(4)  However,  when  such  a  unit  or 
dwelling  requiring  an  environmental* 
assessment  is  proposed  for  HPG 
assistance,  the  grantee  will  immediately 
contact  the  FmHA  office  designated  to 
service  the  HPG  grant.  Prior  to  approval 
of  HPG  assistance  to  the  recipient  by 
the  grantee,  FmHA  will  prepare  the 
environmental  assessment  in 
accordance  with  subpart  G  of  part  1940 
of  this  chapter  with  the  assistance  of  the 
grantee,  as  necessary.  Copies  will  be 


provided  to  the  grantee  for  their  files. 
Paragraph  V  of  Exhibit  C  of  this  subpart 
provides  further  guidance  in  this  area. 

(5)  If  FmHA  is  required  to  make  an 
environmental  assessment,  the  results  of 
the  assessment  will  be  made  part  of  the 
recipient's  file.  The  grantee  must  also 
include  in  each  recipient's  file: 

(i)  Documentaton  on  how  the  process 
for  historic  preservation  review  under 
§  1944.673  of  this  subpart  has  been 
complied  with,  including  all  relevant 
reviews  and  correspondence;  and  (ii) 
Determination  whether  the  unit  is 
located  in  a  100-year  floodplain  or  a 
wetland. 

(b)  The  policies,  guidelines  and 
requirements  of  7  CFR  parts  3015  and 
3016  apply  to  the  acceptance  and  use  of 
HPG  funds. 

20.  Section  1944.673  is  amended  by 
removing  paragraph  (f);  and  by  revising 
paragraphs  (a),  (b).  (b)(1).  (b)(2).  (b)(5). 
(c),  (d).  and  (e)  to  read  as  follows: 

§1944.673    Historic  praaervation 
requiranicnts  and  procaduraa. 

(a)  FmHA  has  entered  into  a 
Programmatic  Memorandum  of 
Agreement  (PMOA)  with  the  National 
Conference  of  State  Historic 
Preservation  Officers  (SHPO)  and  the 
Ad\isory  Council  of  Historic 
Preservation  in  order  to  implement  the 
specific  requirements  regarding  historic 
preservation  contained  in  section  533(i) 
of  the  enabling  legislation.  The  PMOA, 
with  attachments,  can  be  found  in 
FmHA  Instruction  200O-FF  (available  in 
any  FmHA  office). 

(b)  Accordingly,  each  applicant  for  a 
HPG  grant  will  provide,  as  part  of  its 
preapplication  documentation  submitted 
to  FmHA,  a  description  of  its  proposed 
process  for  assisting  very  low-  and  low- 
income  persons  owning  historic 
properties  needing  rehabilitation  or 
repair.  "Historic  properties"  are  defined 
as  properties  that  are  included  or 
eligible  for  inclusion  on  the  National 
Register  of  Historic  Place.  Each  HPG 
proposal  shall: 

(1)  Be  developed  in  consultation  with 
the  SHPO  for  the  state  in  which  the 
applicant  proposes  to  undertake  the 
HPG  program; 

(2)  Take  into  account  the  national 
historic  preservation  objectives  set  forth 
at  16  U.S.C.  470-1  (1),  (4).  and  (5) 
(Attachment  1  of  the  PMOA)  and 
specifically  be  designed  to  encourage 
the  rehabilitation  of  historic  properties 
in  a  manner  that  realistically  meets  the 
needs  of  very  low-  and  low-income 
persons  while  preserving  the  historic 
and  architectural  character  of  such 
buildings; 
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(5)  Establish  a  system  to  ensure  that 
the  rehabilitation  of  historic  properties 
is  reasonably  consistent  with  the 
recommended  approaches  in  the 
Secretary  of  the  Interior's  Standards  for 
Rehabilitation  and  Guidelines  for 
Rehabilitating  Historic  Buildings  (G.P.O. 
1983  0-416-688  or  available  from  any 
FmHA  oRice  processing  an  HPG 
preapplication],  except  as  provided  in 
paragraph  (b)(6)  of  this  section,  and  that 
the  SHPO  is  afforded  the  opportunity  to 
comment  on  each  such  rehabilitation; 
and 
*        •        •        •        • 

(c)  For  the  purposes  of  paragraph 
(b)(e)  of  this  section,  the  Advisory 
Council  on  Historic  Preservation  will 
consider  grantees  as  though  they  were 
Federal  agencies  in  the  process 
prescribed  in  the  Council's  regulations 
implementing  section  106  of  the  National 
Historic  Preservation  Act  (36  CFR  part 
800,  Protection  of  Historic  and  Cultural 
Properties),  except  that  should  the 
Council  be  unable  to  concur  in  an 
applicant's  proposal  or  reach  agreement 
with  the  grantee  on  measures  to  avoid 
or  mitigate  effects  on  an  historic 
property,  the  Council  will  notify  the 
SHPO,  the  applicant  or  grantee  and 
FmHA  that  the  entity  cannot  be  treated 
as  though  it  were  a  Federal  agency  with 
respect  to  the  specific  property  under 
consideration. 

(d)  The  grantee  will  also  notify  the 
FmHA  office  servicing  its  program  of 
notification  from  the  Council 
immediately.  Upon  receipt  of  such 
notification.  FmHA  will  assume 
responsibility  for  completing  compliance 
with  36  CFK  part  800,  using  the 
procedures  for  an  environmental 
assessment  contained  in  subpart  G  of 
part  1940  of  this  chapter.  The  grantee 
will  assist  FmHA  in  preparing  this 
assessment  and  may  be  required,  if 
further  information  is  needed,  to  prepare 
and  submit  Form  FmHA  1940-20  for  the 
property,  with  the  grantee  being  the 
"applicant."  FmHA  will  work  with  the 
grantee  to  develop  alternative  actions  as 
appropriate. 

(e)  Such  assumption  of  responsibility 
by  FmHA  on  a  jJarticular  property  shall 
not  preclude  the  grantee  from  carrying 
out  the  requirements  of  36  CFR  part  800 
on  other  properties  as  though  it  were  a 
Federal  agency,  but  no  work  may  be 
commenced  on  any  unit  or  dwelling  in 
controversy  until  and  imless  so  advised 
by  FmHA. 

21.  Section  1944.674  is  amended  buy 
revising  the  section  heading  and  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


$1944.674   PuMlcpartlclpeaenand 


(b)  The  applicant  must  also  make  its 
statement  of  activities  available  to  ttie 
public  for  comment.  The  applicant  must 
announce  the  availability  of  its 
statement  of  activities  for  review  in  a 
newspaper  of  general  circulation  in  the 
project  area  and  allow  at  least  15  days 
for  public  comment.  The  start  of  this  15- 
day  period  must  occur  no  later  than  16 
days  prior  to  the  last  day  for  acceptance 
of  preapplications  by  FmHA. 

(c)  the  HPG  program  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  Under  subpart  J  of  part  1940  of 
this  chapter,  "Intergovernmental  Revi  ;w 
of  Farmers  Home  Administration 
Programs  and  Activities,"  prospective 
applicants  for  HPG  grants  must  submit 
its  statement  of  activities  to  the  State 
single  point  of  contact  prior  to 
submitting  their  preapplication  to 
FmHA.  Evidence  of  submittal  of  the 
statement  of  activities  to  the  state  single 
point  of  contact  is  to  be  submitted  with 
the  preapplication.  Comments  and 
recommendations  made  through  the 
intergovernmental  review  process  are 
for  the  purpose  of  assuring 
consideration  of  State  and  local 
government  views.  The  name  of  the 
state  single  point  of  contact  is  available 
from  any  FmHA  office.  This  section 
does  not  apply  to  Indian  Tribes,  bands, 
groups,  etc..  as  noted  in  {  1944.656  (i)(2) 
of  this  subpart. 

22.  Section  1944.675  is  revised  to  read 
as  follows: 

§1944.675    AHocatien  Of  HPO  funds  to 
States  and  unauad  HPG  funds. 

The  allocation  and  distribution  of 
HPG  funds  is  found  in  S  1940.578  of 
subpart  L  of  part  1940  of  this  chapter. 

23.  Section  1944.676  is  amended  by 
redesignating  paragraphs  (b)(l)(ix) 
through  (b)(l)(xiv)  as  paragraphs 
(b)(l)(x)  through  (b)(l)(xv)  paragraphs 
(b)(6)  and  (b)(7)  as  paragraphs  (b)(7)  and 
(b)(8)  respectively;  by  adding  new 
paragraphs  (b)(l)(ix),  (b)(l)(xvi).  and 
(b)(6);  and  by  revising  paragraph  (a), 
introductory  text  of  paragraph  (b)(1). 
paragraphs  (b)(l)(i),  (b)(l)(u),  (b)(lKui), 
(b)(l)(vi).  (b)(l)(vij),  and  (b)(l)(viii), 
newly  designated  paragraphs  (bHl)(xi) 
and  (b)(l)(xiii),  and  paragraphs  (b)(3). 
(b)(5),  (d).(e),  and  (f). 

S1944.C76    Pi  aapptcaMon  pfocadufs. 

(a)  All  appHcants  will  file  an  original 
and  two  copies  of  Standard  Form  424.1. 
"Application  For  Federal  Assistance 
(Non-construction),"  and  supporting 
information  subsection  with  die 


appropriate  FmHA  office.  A 
preappHcation  padcage,  including  SF 
424.1.  is  available  in  any  FmHA  Office. 

(b)*** 

(1)  A  statement  of  activities  proposed 
by  the  applicant  for  its  HPG  program  as 
appropriate  to  the  type  of  assistance  the 
applicant  is  proposing,  including: 

(i)  A  complete  discussion  of  the  type 
of  and  conditions  for  financial 
assistance  for  housing  preservation, 
including  whether  the  request  for 
assistance  is  for  a  homeowner 
assistance  program,  a  rental  property 
assistance  program,  or  a  co-op 
assistance  program; 

(ii)  The  process  for  selecting 
recipients  for  HPG  assistance, 
determining  housing  preservation  needs 
of  the  dwelling,  identifying  potential 
environmental  effects  according  to 
(  1944.672  of  this  subpart,  performina 
the  necessary  work,  and  monitoring/ 
inspecting  work  performed; 

(iii)  The  development  standard(s)  the 
applicant  will  use  for  the  housing 
preservation  work:  and.  if  not  the  FmHA 
development  standards  for  existing 
dwellings,  the  endence  of  its 
acceptance  by  the  jurisdiction  where  the 
grant  will  be  implemented. 

(vi)  The  estimated  number  of  very 
low-  and  low-income  minority  and 
nonminoiity  persons  the  grantee  will 
assist  with  FffG  funds:  and  if  a  rental 
property  or  oo-op  assistance  program, 
the  number  of  units  and  die  term  of 
restrictive  covenants  on  their  use  for 
very  low-  and  low-income: 

(vii)  The  geographical  area(B)  to  be 
served  by  die  HPG  program: 

(viii)  llie  annual  estimated  budget  for 
the  program  period  based  on  the 
financial  needs  to  accomplish  the 
objectives  outhned  in  the  proposal.  The 
budget  should  include  proposed  direct 
and  indirect  administrative  costs,  such, 
as  persoimeL  fringe  benefits,  travel, 
equipment,  supplies,  contracts,  and 
other  cost  categories,  detailing  those 
costs  for  which  the  grantee  proposes  to 
use  the  HPG  grant  separately  from  turn- 
HPG  resources,  if  any.  The  applicant 
budget  should  also  include  a  sdiedule 
(with  amounts)  of  how  the  applicant 
proposes  to  draw  HPG  grant  funds,  i.e., 
monthly,  quarterly,  lump  sum  for 
program  activities,  etc., 

(ix)  A  copy  of  a  indirect  cost  proposal 
as  required  in  7  CFR  parts  3015  and 
3016,  when  the  appUcant  has  another 
source  of  federal  funding  in  additional 
to  the  FmHA  HPG  pro-am; 

(xi)  The  method  of  evaluation  to  be 
used  by  the  applicant  to  determine  the 
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effectiveness  of  its  program  which 
encompasses  the  requirements  for 
quarterly  reports  to  FmHA  in 
accordance  with  S  1944.683(b)  of  this 
subpart  and  the  monitoring  plan  for 
rental  properties  and  co-ops  (when 
applicable]  according  to  S  1944.689  of 
this  subpart 

(xiii)  The  use  of  program  income,  if 
any,  and  the  tracking  system  used  for 
monitoring  same:  i 

(xvi)  The  outreach  efforts  outlined  in 
{  1944.671  (b)  of  this  subpart. 
.        .        V       .        •  I 

(3)  Evidence  of  the  applicant's  legal 
existence,  including,  in  the  case  of  a 
private  nonprofit  organization,  a  copy 
of.  or  an  accurate  reference  to,  the 
specific  provisions  of  State  law  under 
which  the  applicant  is  organized:  a 
certified  copy  of  the  applicant's  Articles 
of  Incorporation  and  Bylaws  or  other 
evidence  of  corporate  existence: 
certiHcate  of  incorporation  for  other 
than  public  bodies:  evidence  of  good 
standing  from  the  State  when  the 
corporation  has  been  in  existence  one 
year  or  more;  and,  the  names  and 
addresses  of  the  applicant's  members, 
directors  and  officers.  If  other 
organizations  are  members  of  the 
applicant-organization,  or  the  applicant 
is  a  consortium,  the  names,  addresses, 
and  principal  purpose  of  the  other 
organizations  and,  if  a  consortium, 
doamientation  showing  compliance 
with  S  1944.856  (i)(4)  of  this  subpart. 

(5)  A  brief  narrative  statement  which 
includes  information  about  the  area  to 
be  served  and  the  need  for  improved 
housing  (including  both  percentage  and 
actual  number  of  both  low-income  and 
low-income  minority  households  and 
substandard  housing],  the  need  for  the 

~  type  of  housing  preservation  assistance 
being  proposed,  the  anticipated  use  of 
HPG  resources  for  historic  properties, 
the  method  of  evaluation  to  be  used  by 
the  appUcant  in  determining  the 
effectiveness  of  its  efforts  (according  to 
paragraph  (b](l](xi)  of  this  section). 

(6)  A  statement  containing  the 
component  for  alleviating  overcrowding 
according  to  §  1944.656  (j)  of  this 
subpart 


(d)  The  applicant  must  submit  written 
statements  and  related  correspondence 
reflecting  compliance  with  S  1944.674  (a) 
and  (c)  of  this  subpart  regarding 
consultation  with  local  government 
leaders  in  the  preparation  of  its  program 
and  the  consultation  with  local  and 
state  government  pursuant  to  the 
provisions  of  Executive  Order  12372. 


(e)  The  applicant  is  to  make  its 
statement  of  activities  available  to  the 
public  for  comment  prior  to  submission 
to  FmHA  pursuant  to  S  1944.674  (b)  of 
this  subpart.  The  application  must 
contain  a  description  of  how  the 
comments  (if  any  were  received)  were 
addressed. 

(f)  The  applicant  must  submit  an 
original  and  one  copy  of  Form  FmHA 
1940-20,  as  well  as  a  description  of  the 
applicant's  process  for  determining 
whether  a  dwelling  requires  an 
environmental  assessment  according  to 
S  1944.672  of  this  subpart. 


24.  Section  1944.678  is  revised  to  read 
as  follows: 


9  1944.678 
dMdUn*. 


Preappllcation  submission 


Dates  governing  the  invitation  and 
review  of  HPG  preapplications  will  be 
published  annually  in  the  Federal 
Register  and  may  be  obtained  from 
FmHA  State  or  District  Offices. 
Preapplications  received  after  the  date 
specified  in  the  Federal  Register  will  not 
be  considered  for  funding  in  that  fiscal 
year  and  will  be  returned. 

25.  Section  1944.679  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  paragraphs  (a)(1)  and 
(a)(4),  the  introductory  text  of 
paragraphs  (b),  (b)(1),  (b)(2),  and  (b)(3). 
paragraphs  (b)(3){i).  {b](3)(ii),  (b)(5).  and 
(b)(7);  and  by  adding  paragraphs  (a)(5) 
and  (c)  to  read  as  follows: 

$1944.679    Proiect  selection  criteria. 

(a)  Applicants  must  meet  all  of  the 
following  threshold  criteria: 

(1)  Provide  a  financially  feasible 
program  of  housing  preservation 
assistance.  "Financially  feasible"  is 
defined  as  proposed  assistance  which 
will  be  affordable  to  the  intended 
recipient  or  result  in  affordable  housing 
for  very-low  and  low-income  persons: 
***** 

(4)  Meet  the  requirements  of 
consultation  and  public  comment  in 
accordance  with  9  1944.674  of  this 
subpart;  and 

(5)  Submit  a  complete  preapplication 
as  outlined  in  §  1944.676  of  this  subpart. 

(b)  For  applicants  meeting  all  of  the 
requirements  listed  in  paragraph  (a)  of 
this  section,  FmHA  will  use  the 
weighted  criteria  in  this  paragraph  in  the 
selection  of  grant  recipients.  Each 
preapplication  and  its  accompanying 
statement  of  activities  will  be  evaluated 
and,  based  solely  on  the  information 
contained  in  the  preapplication,  the 
applicant's  proposal  will  be  numerically 
rated  on  each  criteria  within  the  range 


provided.  The  highest  ranking 
applicant(s)  will  be  selected,  in 
accordance  with  9  1944.680  of  this 
subpart  and  the  allocation  of  funds 
available  to  the  State.  Exhibit  D  of  this 
subpart  will  be  used  for  the  rating. 

(1)  Points  are  awarded  based  on  the 
percentage  of  very  low-income  persons 
that  the  applicant  proposes  to  assist, 
using  the  following  scale: 

*  •         g  •  *  • 

(2)  The  applicant's  proposal  may  be 
expected  to  result  in  die  following 
percentage  of  HPG  fund  use  to  total  cost 
of  unit  preservation.  This  percentage 
reflects  maximum  repair  or 
rehabilitation  with  the  least  possible 
HPG  funds  due  to  leveraging,  innovative 
financial  assistance,  owner's 
contribution  or  other  specified 
approaches.  Points  are  awarded  based 
on  the  following  percentage  of  HPG 
funds  to  total  funds: 
***** 

(3)  The  applicant  has  demonstrated  its 
administrative  capacity  in  assisting  very 
low-  and  low-income  persons  to  obtain 
adequate  housing  based  on  the 
following: 

(i)  The  organization  or  a  member  of  its 
staff  has  two  or  more  years  experience 
successfully  managing  and  operating  a 
rehabilitation  or  weatherization  type 
program,  including  FmHA's  HPG 
program:  10  points. 

(ii)  The  organization  or  a  member  of 
its  staff  has  two  or  more  years 
experience  successfully  managing  and 
operating  a  program  assisting  very  low- 
and  low-income  persons  obtain  housing 
assistance:  10  points. 

(5)  The  program  will  use  less  than 
twenty  percent  (20%)  of  HPG  funds  for 
administration  purposes: 
(i)  Twenty-one  percent  or  more:  Not 

eligible, 
(ii)  Twenty  percent  (20%):  0  points, 
(iii)  Nineteen  percent  (19%):  1  point, 
(iv)  Eighteen  percent  (18%):  2  points, 
(v)  Seventeen  percent  (17%):  3  points, 
(vi)  Sixteen  percent  (16%):  4  points, 
(vii)  Fifteen  percent  or  less:  5  points. 

(7)  Points  are  awarded  based  on  a 
housing  preservation  program  involving 
rental  units  (single  and  multi-unit)  or  co- 
ops (this  paragraph  specifically  excludes 
the  awarding  of  points  for  a 
homeownership  proposal).  The 
dwellings  will  be  available  for 
occupancy  for  persons  of  very-low  or 
low-income  for  a  specified  time  period 
of: 

(i)  Six  thru  eight  years:  5  points: 
(ii)  Nine  thru  ten  years:  10  points; 
(iii)  Eleven  or  more  years:  15  points. 
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(c)  In  the  event  more  than  one 
preapplication  receives  the  same 
amount  of  points,  those  preappUcations 
will  then  be  ranked  based  on  the  actual 
percentage  figure  used  for  determining 
the  points  under  paragraph  (b)(1)  of  this 
section.  Further,  in  the  event  that 
preappUcations  are  still  tied,  then  those 
preappUcations  still  tied  wiU  be  ranked 
based  on  the  percentage  figures  used 
(low  to  high)  in  paragraph  (b)(2)  of  this 
section.  FinaUy,  if  there  is  still  a  tie,  then 
a  "lottery"  system  wiU  be  used. 

26.  Section  1944.680  is  revised  to  read 
as  foUows: 

§1944JM   UmHation  on  graniM 


After  aU  preappUcations  have  been 
reviewed  under  the  snlection  criteria 
and  if  more  than  one  preappUcation  has 
met  the  criteria  of  S  1944.679(a)  of  this 
subpart  the  State  Director  or  approval 
official  may  not  approve  more  than  fifty 
percent  (50%)  of  the  State's  final 
aUocation  to  a  single  applicant. 

27.  Section  1944.681  is  revised  to  read 
as  follows: 

{ 1M4.681    AppMMIon  suDnHMion. 

AppUcants  selected  by  FmHA  will  be 
advised  to  submit  a  full  application  in 
an  original  and  two  copies  of  SF  424.1. 
and  are  to  include  any  condition  or 
amendments  that  must  be  incorporated 
into  the  statement  of  activities  prior  to 
submitting  a  full  appUcation. 
Instructions  on  submission  and  timing    . 
will  be  provided  by  FmHA. 

28.  Section  1944.682  is  amended  by 
revising  the  section  heading  and 
introductory  text  and  paragraphs  (a),  (c) 
and  (d)  to  read  as  follows: 

§1M4.682 

ravlaw 

tiifMto. 

The  FmHA  District  Office  will  review 
the  preappUcations  and  applications 
submitted.  Further  review  and  actions 
will  be  taken  by  FmHA  personnel  in 
accordance  with  Exhibit  C  of  this 
subpart.  Exhibit  G  of  this  subpart  wiU  be 
used  by  the  State  Office  to  notify  the 
National  Office  of  preappUcations 
received,  eligibiUty,  ranking,  and 
amoimts  recommended.  PreappUcations 
determined  not  eligible  and/or  not 
meeting  the  selection  criteria  will  be 
notified  in  the  manner  prescribed  in 
Exhibit  C  of  this  subpart  (avaUable  in 
any  FmHA  office).  In  addiUon,  FmHA 
will  document  its  findings  and  advise 
the  appUcant  of  its  review  rights  or 
appeal  rights  (if  appUcable)  under 
subpart  B  of  part  1900  of  this  chapter. 
AppUcaUons  determined  not  eligible 
wiU  be  handled  in  the  same  manner.  The 
preappUcations  or  applications 
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determined  incomplete  will  be  notified 
in  the  maimer  prescribed  in  Exhibit  C  of 
this  subpart  and  wiU  not  be  given 
appeal  rights.  The  State  Director  is 
authorized  to  approve  a  HPG  in 
accordance  widi  this  subpart  and 
subpart  A  of  part  1901  of  this  chapter. 
The  State  Director  may  delegate  diis 
authority  in  writing  to  designated  State 
Office  personnel  and  District  Directors. 
Further: 

(a)  Grant  approval  is  the  process  by 
which  FmHA  determines  that  aU 
applicable  administrative  and  legal 
conditions  for  making  a  grant  have  been 
met  the  grant  agreement  is  signed,  and 
funds  have  been  obUgated  for  the  HPG 
project.  If  acceptable,  the  approval 
official  will  inform  the  appUcant  of 
approval,  having  the  applicant  sign 
Form  FmHA  1940-1,  "Request  for 
Obligatifm  of  Funds,"  and  Exhibit  A  of 
this  subpart.  The  ^)pUcant  will  be  sent 
a  copy  of  the  executed  grant  agreement 
and  Form  FmHA  1940-1.  Should  any 
conditions  be  attached  to  the  grant 
agreement  diat  must  be  satisfied  prior  to 
the  applicant  receiving  any  HPG  funds, 
the  grant  agreement  and  the  conditions 
wUl  be  returned  to  the  applicant  for 
acceptance  and  acknowledgement  on 
the  grant  agreement  prior  to  execution 
by  the  approval  official. 

(c)  With  the  executed  Grant 
Agreement  and  Form  FfflHA  1940-1. 
FmHA  wiU  send  the  approved  appUcant 
(now  die  "grantee")  copies  of  SF-270. 
The  grantee  must  submit  an  original  and 
two  copies  of  SF-270  to  the  FmHA  office 
servicing  the  project  In  addition,  the 
grantee  must  submit  SF-272,  "Federal 
Cash  Transactions  Report"  each  time 
an  advance  of  funds  is  made.  This  report 
shaU  be  used  by  FmHA  to  monitor  cash 
advances  made  to  the  grantee. 
Advances  or  reimbursements  must  be  in 
accordance  with  the  grantee's  budget 
and  statement  of  activities,  including 
any  amendments,  prior  approved  by 
FmHA.  Requests  for  reimbursement  or 
advances  must  be  at  least  30  calendar 
days  apart 

(d)  If  the  grantee  faUs  to  submit 
required  reports  pursuant  to  8 1944.683 
'of  this  subpart  or  is  in  violation  of  the 
grant  agreement  FmHA  may  suspend 
HPG  reimbursements  and  advances  or 
terminate  the  grant  in  accordance  with 
9  1944.688  of  this  subpart  and  the  grant 
agreement 

29.  Section  1944.683  is  amended  by 
revising  paragraph  (a),  the  introductory 
text  of  paragraphs  (b)  and  (b)(2): 
paragraphs  (b)(2)(i).  (b)(2)(ii),  (b)(3)(i). 
(b)(3)(ii),  (b)(6).  (c)  and  (d);  and  by 
adding  paragraph  (b)(7)  to  read  as 
follows: 


I1M44M 

(a)  SF-28e,  "Financial  Stahis  Report" 
is  required  of  aU  grantees  on  a  quarteriy 
basis.  Grantees  shaU  submit  an  original 
and  two  copies  of  the  report  to  the 
designated  FmHA  servicing  office.    >; 
When  preparing  the  Financial  Stahis  I 
Report,  the  total  program  outiays  (Item 
10,  g,  of  SF-269)  should  be  less  any 
rebates,  refunds,  or  other  discounts. 
Reports  must  be  submitted  no  later  than 
15  days  after  the  end  of  each  calendar 
quarter. 

(b)  Quarterly  performance  reports 
shaU  be  submitted  by  grantees  with  SF- 
288,  in  an  original  and  two  copies  (see 
Exhibit  E-1  of  this  subpart.)  The 
quarterly  report  should  relate  the 
activities  during  the  report  period  to  the 
project's  objectives  and  analyze  the 
effectiveness  of  the  program.  As  part  of 
the  grantee's  preappUcation  submission. 
as  reported  by  1 1944.e7e(b)  of  this 
subpart  the  grantee  estabUshes  its 
objectivM  of  the  HPG  program, 
including  its  method  of  evaluation  to 
determine  its  effectiveness.  Accordingly, 
the  report  must  include,  but  need  not  be 
Umited  to,  the  foUowing: 

(2)  The  foUowing  specific  information 
for  each  unit  or  dwelling  assisted: 

(i)  Name(s),  address,  and  income(s)  of 
each  homeowner  assisted  or  the  name 
and  address  of  the  owner(s)  or  co-op  for 
each  rental  property  (single  or  multi- 
unit)  or  co-op  assisted; 

(ii)  Total  cost  of  repair/rehabiUtation, 
a  Ust  of  major  repairs  made,  amount 
financed  by  HPG,  and  amount  financed 
from  which  other  sources; 

(3)  •  •  • 

(i)  The  number  of  very-low  and  low- 
income,  minority  and  nonminority 
persons  assisted  in  obtaining  adequate 
housing  by  the  HPG  program  throu^ 
repair  and  refaabiUtation:  and  (ii)  llie 
average  cost  of  assistance  provided  to 
each  household. 

(6)  Objectives  established  for  the  next 
reporting  period  sufficiendy  detailed  to 
identify  the  type  of  assistance  to  be 
provided,  the  number  and  type  of 
households  to  be  assisted  etc. 

(7)  A  certification  that  the  final 
building  inspection  reports  for  each 
rehabiUtation  or  repair  work  financed 
widi  HPG  funds  for  that  quarter  is  on 
file. 

(c)  The  grantee  should  be  prepared  to 
meet  wiUi  die  FmHA  District  Office 
servicing  the  project  to  discuss  its 
quarteriy  report  shortly  after 
submission. 
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(d)  If  the  reports  are  not  submitted  in 
a  timely  manner  or  if  the  reports 
indicate  that  the  grantee  has  made 
onsatisfactwy  progress  or  the  grantee  is 
not  meeting  its  established  objectiTes, 
the  District  Director  will  recommend  to 
the  State  Director  appropriate  action  to 
resolve  the  indicatul  probIem(8].  If 
appropriate  corrective  action  is  not 
taken  by  the  grantee,  the  State  Director 
has  the  discretion  to  not  aothoriie 
further  advances  by  suspending  the 
project  in  accordance  with  9  1944.388  of 
this  subpart  and  the  grant  agreement 

30.  Section  1944.684  is  amended  by 
revising  paragraph  (a),  the  introductory 
text  of  paragraphs  (b)  and  (b)(1),  and 
paragraphs  (c)  and  (d)  to  read  as 
follows: 


I1944.6M    ExtsmMng grant) 
andmodMylng  tlw  statamant  of  actMMas. 

(a)  All  requests  extending  the  original 
grant  agreement  or  modifying  the  HPG 
program's  statement  of  activities  must 
be  in  writing.  Such  requests  wiU  be 
processed  through  the  designated  PmHA 
office  serving  the  proiect.  The  approval 
ofHcial  will  respond  to  the  applicant 
within  30  days  of  receipt  of  the  request 
in  the  District  Office. 

(b)  A  grantee  may  request  an 
exteitsion  of  the  grant  agreement  prior 
to  the  end  of  the  project  term  specified 
in  the  grant  agreement  if  the  grantee 
anticipates  that  there  will  be  grant  funds 
remaining  and  the  grantee  has 
demonstrated  its  ability  to  conduct  its 
program  in  a  manner  satisfactory  to 
FmHA.  The  approval  official  may 
approve  an  extension  when: 

(1)  The  grantee  is  likely  to  complete  or 
exceed  the  goals  outlined  in  the 
approved  statement  of  activities;  and 

(c)  Modifications  to  the  statement  of 
activities,  such  as  revising  the  processes 
the  grantee  follows  in  operating  the  HPG 
program,  may  be  appnved  by  the 
approval  official  when  the  modifications 
are  for  ehgible  purposes  in  accordance 
with  tf  1944.664  and  1944.666  of  this 
subpart,  meet  any  applicable  review  and 
process  requirements  of  this  subpatt, 
and  the  program  will  continue  to  serve 
the  geographic  area  originally  apfvoved. 
The  grantee  will  submit  its  proposed 
revisions  together  with  the  necessary 
supporting  information  to  FmHA  prior  to 
modifying  its  operation  from  the 
approved  statement  of  activities. 

(d)  Exhibit  B  of  this  subpart  will  be 
used  for  all  extensions  on  and 
modificationa  to  the  grant  agreement 

31.  Section  1944.686  is  revised  to  read 
as  follows: 


UMI 


S1«44jBM 

An  additional  HPG  grant  may  be 
made  when  the  grantee  has  achieved  or 
nearly  achieved  the  goals  estabHshed 
for  the  previous  or  existing  grant  The 
grantee  must  file  a  preapplication  for  the 
current  fiscal  year  which  will  be 
processed  and  ccunpared  onder  the 
project  selection  criteria  to  others 
submitted  at  that  time. 

32.  Section  1944.688  is  amended  by 
removing  paragraph  (e):  by 
redesignating  paragraph  (f)  as  (e);  and 
by  revising  paragraphs  (c)  and  (d).  and 
newly  designated  paragraph  (e)  to  read 
as  follows: 

S1944JBM    Grant 


(c)  Grantees  will  have  the  opportunity 
to  appeal  a  suspensim  or  termination 
under  FhiHA's  appeal  procedures  wider 
subpart  b  of  part  1900  of  this  chapter. 

(d)  The  grantee  will  complete  the 
closeout  procedures  as  specified  in  the 
grant  agreement. 

(e)  The  grantee  wiD  have  an  audit 
performed  upon  termination  or 
completion  of  the  project  in  accordance 
with  7  CFR  parts  3015  and  3016,  as 
applicable.  As  part  of  its  final  report,  the 
grantee  will  address  and  resolve  all 
audit  findings. 

33.  Section  1944.680  is  added  to  read 
as  follows: 

S  1944.689   Long-tarn*  monitoring  by 
grantae. 

(a)  The  Grantee  is  required  to  perform 
long-term  monitoring  on  any  housing 
preservation  program  involving  rental 
properties  and  co-ops.  This  moTtitoring 
shall  be  at  least  on  an  annual  basis  and 
shall  consist  ot  at  a  minimnm.  the 
following: 

(1)  All  requirements  noted  in 
S  1944.663  of  this  subpart; 

(2)  All  requirements  of  the  "ownership 
agreement"  executed  between  the 
Grantee  and  the  Rental  Property  Owner 
or  Co-op;  and 

(3)  All  requirements  noted  in  7  CFR 
part  3015  and  3016  during  the  effective 
period  of  the  grant  agreement. 

(b)  The  Grantee  is  required  to  make 
available  to  FmHA  any  such 
information  as  requested  by  the  FinHA 
concerning  the  above.  The  grantee  shall 
submit  to  the  FmHA  servicing  office  an 
annual  report  every  year  while  the 
ownership  agreement  is  in  effect.  This 
report  shall  be  submitted  within  15  days 
after  the  anniversary  date  of  termination 
of  the  grant  agreement  At  a  minimum, 
the  report  will  consist  of  a  statement 
that  the  grantee  is  in  compliance  with 
this  subpart. 


(c)  AD  files  pertaining  to  sod)  rental 
property  owner  or  oo-c^  shall  be  kept 
separate  and  shaD  be  maintained  for  a 
period  of  three  years  after  the 
termination  date  oi  the  ownership 
agreement 

34.  Section  1944.660  is  amended  by 
adtUng  the  following  sentence  at  the  end 
of  the  paragraph: 


StS44JM 

*  *  *  Exception  to  any  requirement 
may  also  be  initiated  tqr  the  Assistant 
Administrator  for  Housing. 

Dated:  October  31, 1991. 
La  Veme  Aasmao, 
Administrator,  Fanners  Home 
Administration. 
[PR  Doc  92-919  Filed  1-14-92;  ft45  am) 


SMAU  BUSINESS  AOHIMSTRATION 

13  CFR  Part  IDS 

Loans  to  State  and  Local  Davalopiiiant 
Companies  Extension  of  Annual 
Report  FIRng,  etc. 

agency:  Small  Bosniess  Administration. 
ACnow:  Notice  of  proposed  rulemakhig. 

SUMMARV:  This  proposed  rule 
incorporates  administrative  exp^ence 
and  clarifies  existing  rules  based  on  die 
Agency's  experience  since  the  last 
amendment  If  adopted,  this  rule  woukk 
(1)  Provide  more  flexilHlity  in  granting  a 
503  company  a  temporary  expansion  of 
its  area  of  operations;  (2)  delete 
members  from  the  list  of  parties  whose 
names  and  addresses  must  be  published 
as  part  of  the  certification  process;  (3) 
allow  a  60  day  extension  on  die 
deadline  for  the  filing  of  a  503 
company's  annual  report  if  diey  are 
awaiting  the  report  of  their  public 
accoontant;  (4)  amend  the  503  Company 
audit  requirement;  (5)  add  a  provision 
that  interim  financing  caimot  be  derived 
from  funds  obtained  throu^  odier  SBA 
programr,  (6)  clarify  that  a  small 
concern  (or  associate)  is  not  disallowed 
from  paying  for  goods  or  services  for 
subsequent  reimbmsemrat  from  an 
interim  lender;  (7)  delete  a  redundant 
requirement  that  the  maximum  private 
sector  financing  must  be  obtained:  (8) 
allow  SBA  flexibility  in  cases  involving 
503  Company  uijections;  (9)  change  the 
circumstances  under  which  SBA  would 
disburse  funds  to  cover  borrower's  tax 
Uabilities  on  503  loans;  and  (10)  delete 
the  specific  amount  of  the  reserve 
deposit  and  the  funding  fee  and  provide 
for  their  publication  in  the  Federal 
Register  in  the  event  they  are  changed. 
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DATES:  Comments  must  be  received  on 
or  before  February  14, 1992. 
ADDRESSES:  Comments  should  be  sent 
to  LeAnn  M.  Oliver,  Deputy  Director  for 
Program  Development,  Office  of  Rural 
Affairs  and  Economic  Development, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  Washington  DC,  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

LeAnn  M.  Oliver,  Deputy  Director  for 
Program  Development,  Office  of  Rural 
Affairs  and  Economic  Development, 
Small  Business  Administration, 
Telephone  (202)  205-6485. 
SUPPLEMENTARY  INFORMATION:  This  rule 
proposes  changes  dictated  by  recent 
administrative  experiences  and  clarifies 
existing  rules  about  which  questions 
have  arisen. 

Section  108.503-l(cJ(l)(iii)  would  be 
amended  to  allow  SBA's  Central  O^ice 
to  extend,  for  an  additional  year,  a 
temporary  expansion  of  a  development 
company's  service  area  when  the  area 
of  expansion  is  underserved.  Such 
expansions  are  currently  available  for 
up  to  1  year.  This  issue  has  arisen 
because  contractions  in  the  number  of 
development  companies  have  resulted 
in  more  areas  of  the  country  having  no 
primary  coverage.  This  rule  is  proposed 
in  order  to  assure  that  the  504  program 
is  available  to  all  businesses,  regardless 
of  their  geographic  location. 

Secton  108.503-2(b)  would  be 
amended  to  delete  the  requirement  that 
the  names  and  addresses  of  members  be 
published  as  part  of  the  public  notice 
that  a  development  company  has 
applied  to  be  certified  in  the  503 
program.  Many  503  companies  have 
extensive  memberships  reflecting  broad 
support  from  the  community.  The  Board 
of  Directors  is  representative  of  the 
membership  as  a  whole  and  each  board 
member's  name  and  address  must  be 
published  under  the  existing  and 
proposed  regulations.  The  Agency  has 
decided  that  the  additional  expense  of 
publishing  long  lists  of  member  names 
cannot  be  justified  as  it  does  not  provide 
significant  information  to  the  public. 

Annual  report  filings  would  be 
changed  in  two  ways  under  this 
proposal:  (1)  Section  108.503-3  would 
allow  a  60  day  extension  for  the  filing  of 
a  503  company's  annual  report  if  the 
CDC  is  awaiting  the  report  of  its  public 
accountants.  (2)  The  proposal  would 
also  clarify  the  financial  statements 
requirement  to  accept  those  prepared 
using  Generally  Accepted  Accounting 
Principles  (GAAP). 

Restrictions  on  interim  financing 
would  be  clarified  and  strengthened.  A 
new  S  108.503-7(b)(l)  would  provide 
that  interim  financing  cannot  be  derived 
from  funds  obtained  through  other  SBA 


programs.  This  clarifieB  SBA  ]x>licy  that 
the  Agency  not  be  exposed  to 
construction  financing  risks.  Paragraph 
(b)(3)  would  clarify  that  a  small  concern 
(or  associate)  is  allowed  to  pay  for 
goods  or  services  related  to  a  project 
and  receive  subsequent  reimbursement 
fiom  an  interim  lender.  A  borrower  may 
make  expenditiu^s  in  the  normal  course 
of  business  (e.g.,  deposits  to  hold  orders, 
etc.)  that  are  legitimate  project  costs 
commonly  reimbursed  as  part  of  the 
interim  financing. 

The  regulation  governing  third  party 
financing  would  be  amended  to  delete 
the  statement  that  the  maximum  private 
sector  financing  must  be  obtained.  The 
statement  in  S  10B.503-8(a)(3)  would  be 
removed  to  decrease  the  potential  for 
misinterpretation  because  there  are 
some  projects  where  it  is  desirable  for     , 
the  small  concern  to  make  an  injection 
that  is  more  than  the  required  minimum. 
This  could  result  in  the  private  sector 
financing  being  equal  to  the  injection 
and  SBA's  portion.  The  change  proposed 
here  would  make  it  clear  that  those 
situations  can  be  accommodated. 

Section  108.503-10  would  give  SBA 
the  flexibiUty  to  make  sensible 
arrangements  related  to  503  Company 
injections,  repayment  terms,  and 
requirements  for  subordination  to  SBA. 

"The  proposal  would  also  amend  the 
provision  related  to  503  borrowers' 
receipt  of  funds  from  their  Escrow/ 
Reserve  Account  to  meet  tax  liabilities. 
This  rule  would  require  that  borrowers 
request  compensation  within  60  days  of 
the  date  they  were  required  to  file  their 
returns.  This  is  a  clearer  statement  of 
SBA's  intent.  Lastly,  the  proposal  would 
delete  the  specific  percentages  of  the 
reserve  deposit  and  the  funding  fee  and 
provide  for  their  publication  in  the 
Federal  Register  in  the  event  they  are 
changed.  Each  borrower  signs  individual 
documents  that  delineate  these  amounts 
and  given  the  need  to  act  in  a  timely 
manner  when  responding  to  changes  in 
program  costs,  the  Agency  has 
■  determined  that  a  more  efficient  method 
of  notification  of  specific  percentages  is 
the  publication  of  a  notice  in  the  Federal 
Register. 

Compliance  With  Executive  Orders 
12291  and  12612,  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act 

SBA  has  determined  that  this 
proposal,  if  promulgated  as  final,  would 
not  constitute  a  major  rule  for  the 
purposes  of  Executive  Order  12291, 
because  the  annual  effect  of  this 
proposed  rule  on  the  national  economy 
would  not  attain  $100  million.  In  this 
regard,  the  amendments  to  §S  108.503-3. 
108.503-7{b)(l).  108.503-7{b)(3),  108.503- 


8(a)(3),  106.503-10. 108.503-11  and 
106.504(e)  are  policy  or  procedural  in 
nature  and  are  therefore  revenue 
neutral.  The  proposed  amendment  to 
108.503-l(c)(l)(iii)  is  unlikely  to  result  in 
more  than  10  additional  loans  being 
funded.  Since  the  average  loan  size  is 
$285,000,  the  maximum  effect  would  be 
an  additional  $2.8  million  in  loan 
approvals.  The  proposed  amendment  to 
Section  108.503-2(b)  will  result  in 
lowered  publication  costs  for  503 
company  applicants.  Since  there  are 
approximately  15  new  applications  and 
24  applications  for  expansion  of  area 
armually,  we  estimate  that  the  savings 
to  the  industry  v^U  be  about  $44,000  per 
year. 

These  proposed  rules  will  not  result  in 
a  major  increase  in  costs  or  prices  to 
consumers,  individual  industries. 
Federal,  state  and  local  government 
agencies  or  geographic  regions,  and  will 
not  have  adverse  effects  on  competition, 
employment,  investment  productivity,  or 
iimovation. 

SBA  certifies  that  these  proposed 
rules,  if  promulgated  as  final,  would  not 
warrant  the  preparation  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12612. 

For  the  purpose  of  compliance  with 
the  Regulatory  Flexibility  Act,  SBA 
certifies  that  these  proposed  rules  would 
not,  if  promulgated  in  final  form,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  same  reasons  that  this  rule  does  not 
constitute  a  major  rule  under  Executive 
Order  12291  analysis  above. 

For  purposes  of  the  Paperworic 
Reduction  Act.  Public  Law  98-115, 44 
U.S.C.  ch.  35,  SBA  certifies  that  these 
proposed  rules,  if  promulgated  as  final, 
would  impose  no  new  reporting  or       • 
recordkeeping  requirements. 

List  of  Subjects  in  13  CFR  Fart  106 

Loan  programs/business,  Small 
businesses. 

For  the  reasons  set  out  in  the 
preamble,  part  108  of  title  13,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  108-{AMENDED1 

1.  The  authority  citation  for  part  108 
continues  to  read  as  follows:  , 

Authority:  15  U.S.C.  687(c),  895.  896.  6978. 
e87b,  e97c.  Pub.  L  101-515,  Pub.  L  101-574. 

2,  Section  108.503-1  is  amended  by 
revising  paragraph  (c)(l)(iii)  to  read  as 
follows: 

S  108.5(0-1    EllglbWty  rtqulrwnwit*  for 
502  coinpantoi. 
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(c)  Area  of  Operatkma.  *  1  * 

11)*** 

(iii)  With  ^A  prior  approval  of  each 
loan,  temporarily  expand  it*  area  of 
operations  to  include  an  area 
underserved  by  the  503  program.  Such 
temporary  expansicHi  may  be  granted  for 
i^i  to  one  year,  provided,  however,  that 
the  Director,  ORA  &  ED  may  extend 
such  expansion  for  a  period  of  up  to  one 
additional  year.  A  503  company  granted 
such  temporary  expansion  shall  be 
exempt  from  the  requirements  of 
paragraphs  (b)(2),  (c)(4),  and  (d)  of 
§  108.503-1  of  this  part 

3.  Section  106.503-2  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

SIOe.503-2    Cwtlfleatioa 
***** 

(bl  Public  Notice.  The  proposed  503 
company  shall  publish  a  notice  in  a 
newspaper  of  general  circulation  in  the 
city,  county  or  counties  of  the  proposed 
area  of  operations,  and  shall  furnish  a 
certified  copy  to  SBA.  within  10  days  of 
the  date  of  publication.  Such  notice  shall 
include  the  name  and  location  of  the 
proposed  company,  its  purpose  and  area 
of  operations,  and  the  names  and 
addresses  of  its  o^icers  and  directcM^. 
Hie  public  shall  be  afforded  reasonable 
opportunity  for  the  submission  of 
written  comments  to  the  local  SBA 
office. 


(b)  Source  (rf  interim  financing. 


4.  Section  106.503-3  is  amended  by 
adding  a  sentence  at  the  ead  of 
paragraph  (f),  introductory  text,  and  by 
revising  paragraph  (f)(1)  to  read  as 
follows: 

S  tOS.503-3    Oparational  R«quir«n«nts  for 


(f)  Reporting  Requirements.  *  *  *  The 
SBA  may  grant  an  extension  of  up  to  60 
days  if  the  503  company  is  awaiting  the 
final  report  of  its  public  accountant  as 
set  forth  in  the  following  paragaph. 

(1)  The  financial  statements  contained 
in  the  annual  report  shall  be  prepared  in 
accordance  with  Generally  Accepted 
Accounting  Principles  (GAAP).  U 
opinion  audits  or  reviews  are  otherwise 
required  by  the  503  company,  copies  of 
the  results  shall  be  submitted. 

<&  Section  108.503-7  is  amended  by 
redesignating  paragraphs  (bKl)  through 
(b)(4)  as  paragraphs  (b}(2)  through  (b)(5), 
adding  a  new  paragraph  (b)(1),  and 
revising  the  newly  redesignated  (b](3]  to 
read  as  follows: 

Sf(WJ03-7    Intarim  Wnancinf 


(1)  Such  financing  is  not  derived, 
directly  or  indirectly,  from  any  SBA 
program.  •  •  * 

(3)  The  interim  lender  is  not 
associated  with  the  small  concern.  (See 
definition  in  1 108.2  of  this  part.)  This 
does  not  disallow  the  small  concern  or 
associates  from  paying  for  goods  or 
services  for  subsequent  reimbursement 
from  an  interim  lender.  See  also 
1 106.503-5(d). 


f108.S0»-8   lAnwratod] 

-  6.  Section  106.503-8  is  amended  by 
removing  the  last  sentence  of  paragraph 
(a)(3). 

7.  Section  108.503-10  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

lOMOS-IO    503  Company  inJectkiR. 


(a)  *  *  *  Without  prior  written 
approval  from  SBA,  snch  injection  shall 
be  subordinate  to  the  503  Debenture  and 
shall  not  be  repaid  at  a  faster  rate  than 
the  503  Loan. 


8.  Section  10a5O3-ll  is  amended  by 
revising  the  fourth  sentence  of 
paragraph  (b)(2]  to  read  as  follows: 

f  106.503-11    Csniratflseat  agent 


(b)  •  •  * 

(2)  *  *  *  A  small  concern  may  make 
this  request  throng  its  503  ccnnpany  to 
the  appropriate  SBA  field  office  within 
the  60  days  of  the  fihng  date.  *  *  * 


8106.504    [Anwndwl) 

9.  Section  108.504(e)  is  amended  by 
removing  the  phrases  "of  one  half  of  one 
percent  (0.5%),"  and  "of  three  eighths  of 
one  percent  (0.375%)  of  the  net 
debenture  proceeds,  see  definition  in 
§  108.2  of  this  part"  and  adding  in  place 
of  the  latter  the  phrase  "to  be  published 
from  time  to  time  in  the  Federal 
Register". 

Catalog  of  Federal  Domestic  Assistance 
59.036  Certified  Development  Company 
Loans  (503  Loans);  59.M1  Certified 
Development  Company  Loans  (504  Loans). 

Dated:  Noveml>er  27, 1991. 
Patricia  SaUd. 
Administiator. 

[FR  Doc  02-70Z  Filed  1-14-62;  8:45  am) 
iooacMSS.«v« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmMstrstion 

MCFRPartaS 

[Dodcet  Na  91-CE-W-ADI 

Airworthiness  Directives;  Beech  100 
and  200  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

StHUMARV:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  supersede  AD  91-18-11,  which 
currently  requires  a  one-time  inspection 
and  modification  of  the  aft  cowling 
doors  of  both  engine  nacelles  (Hi  Beech 
100  and  200  series  airplanes.  Since 
issuance  of  that  AD,  the  Federal 
Aviation  Administration  (FAA)  has 
determined  that  early  production  Beech 
200  series  airplanes  have  different 
stiffening  beads  on  the  inside  of  the 
cowling  doors,  which  requires 
additional  work  than  was  specified  in 
the  service  information.  Updated  service 
information  has  been  issued.  This  action 
will  retain  the  inspection  and 
modification  of  AD  91-18-11  and 
incorporate  this  new  service 
information.  The  actions  specified  by 
this  AD  are  intended  to  prevent   . 
separation  of  an  aft  cowling  door  that 
conld  result  in  occupant  injury  if 
decompression  or  structural  damage 
occurs. 

DATES:  Comments  must  be  received  on 
or  before  April  1, 1992. 

ADDRESSES:  Beech  Mandatory  Service 
Bulletin  No.  2416,  Revision  I,  dated 
December  1991.  may  be  obtained  from 
the  Beech  Aircraft  Corporation.  P.O.  Box 
85.  Wichita,  Kansas  67201-0085.  This 
informatlMi  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  91-CE-95- 
AD,  room  155a  601 E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.in.  and  4  pjn.,  Monday 
through  Friday,  holidays  excepted. 

FOR  RJRTNER  INPORttATION  CONTACT 
Mr.  James  M.  Peterson,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office,  FAA,  1801  Airport  Road.  Mid- 
Continent  Airport.  Wichita,  Kansas 
67209;  Telephone  (316)  946-4145. 

SUPPLEMENTARY  mFORMATMN: 
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Interested  persons  are  Invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  rodi 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  speciHcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

AvaUaUUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-9&-AD,  room 
1558, 801  E.  12th  Street  Kansas  City, 
Missouri  64106. 

Discussion 

AD  91-18-11,  Amendment  39-6014  (58 
FR  41927,  August  28, 1991).  currently 
requires  a  one-time  inspection  of  the  aft 
cowling  door  stiffeners  for  cracking  on 
Beech  100  and  200  series  airplanes, 
repair  or  replacement  if  found  cracked, 
and  a  modification  to  the  aft  cowling 
doors  of  both  nacelles.  The  actions  are 
accomplished  in  accordance  with  the 
instructions  in  Beech  Mandatory  Service 
Bulletin  (SB)  No.  2416.  dated  July  1991. 

Since  issuance  of  AD  91-18-11,  the 
FAA  has  determined  that  the  stiffening 
beads  on  the  inside  of  the  cowling  doors 
on  early  production  Beech  200  series 
airplanes  are  different  than  that  of  later 
production  series  airplanes.  Extra  work 
is  required  on  airplanes  having  this 
difference  stiffening  bead  configuration. 

The  manufacturer  (Beech)  released 
interim  information.  Service  (SVR)  025, 
that  specifies  procedures  for  performing 
the  extra  work  required  to  bring  early 
production  Beech  200  series  airplanes  in 
compliance  with  AD  91-18-11.  In 
addition,  the  FAA  has  granted 
alternative  methods  of  compliances  that 
approve  SVR  025  as  an  equivalent 
method  to  a  portion  of  AD  91-18-11  to 


the  operators  at  23  early  productkm 
Beech  200  wries  airplanes  having  tiie 
above  referenced  stiffening  bead 
configuration. 

Beech  has  since  incorporated  the 
procedures  of  SVR  025  end  Beech  ra 
No.  2416  into  one  service  document 
Beech  SB  No.  2416,  Revision  I.  dated 
December  1991.  After  reviewing  all 
available  information  related  to  AD  91- 
18-11.  including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
incorporate  the  additional  requirements 
needed  to  modify  the  cowling  doors  of 
early  production  Beech  200  series 
airplanes. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Beech  100 
and  200  series  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
retain  the  engine  cowling  door 
inspection  and  modification 
requirements  of  AD  91-18-11,  but  would 
require  these  requirements  to  be 
accomplished  in  accordance  with  Beech 
SB  No.  2416,  Revision  L  dated  December 
1991.  This  action  would  supersede  AD 
91-18-11. 

It  is  estimated  that  1.730  airplanes  in 
the  U.S  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  28  hours  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $150  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $2,923,700.  The  cost  impact  of  AD  91- 
18-11  is  $1,781,900  (18  hoars  times  $55 
plus  $150  for  part  times  1,730  airplanes). 
The  proposed  action  would  only  require 
an  additional  cost  imapct  of  $1,141,800 
(12  hours  times  $55  times  1,730 
airplanes).  However,  the  additional  12 
hours  it  would  take  to  accomplish  the 
proposed  AD  is  only  applicable  to  early 
production  Beech  200  series  airplanes. 
Because  the  FAA  has  no  available  way 
of  determining  how  many  airplanes  this 
may  be,  the  entire  fleet  number  was 
used.  The  FAA  anticipates  the  number 
of  airplanes  affected  by  the  additional 
cost  to  be  much  smaller. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsiUbties  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implicatiaos  to  wairant  the  preparation 
of  a  Fednalism  Assessment 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a  "major 


rule"  Older  Executive  Order  12291;  (2)  it 
not  a  "significant  rale"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11031  Pebraary  28, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  smell  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Sub|acto  in  14  CFR  Part  St 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Tbe  Propessd  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  13S4(a),  1421  and  1423; 
49  U.S.a  100(g);  and  14  CFR  11.89. 

§39.13   [Amsndedl. 

2.  Section  39.13  is  amended  by 
removing  AD  91-18-11,  Amendment  39- 
8014  (56  FR  41927.  August  26. 1991).  and 
adding  the  following  new  AD: 

BeMli:  Docket  No.  91-CE-96-AD. 
Applicaliility:  The  following  model  and 
serial  number  airplanes,  certificated  in 
any  categonr: 


Mo<M 
200  and  B200 

a0OCandB20OC  — 

200CTaBd 
B200CT. 
ZOOT  and  BaoOTT. — 

AlOO-t  (U-«I) 

A200  (C-12A) 

AaOO(C-12C) 

Aaooc  (UC-12B).— 

AaOOCT  (C-12D) 


A200CT(FWC- 
UD). 

AaaoCT(itc-uO)- 

A2(nCT(C-lV)  — 
AaOOCT  (RC-12G)- 
AaooCT  (RC-IZH).. 
B»OC  (C-iaF) 

B200C  (UC-12F)  — 

B200C  (RC-12F) 

B200C(UC-12M).~ 
B200C(RC-12M)-. 


BB-2  and  BB-S  Ihraagk 

BLrJl  thrtM^  BL-72  end 

124  through  BI/-137. 
BN-1  thnwtb  BN-C 

b'J— 1  tniougn  BT— 35. 
BB-3.  BB-l  and  BB-S. 
BC— 1  uiiou^  BC-TS. 
BD-l  linaHgk  BD-aa 
B)-l  tknM«h  Bl-as. 
BP-1.     BP-22,     and 

through  BP-51. 
tP-7  Hirough  BP-11. 


BB- 
BL- 


tP-H 


GK-1  Ihfoii^  GII-4S. 
BP-St  tkfoiitb  BP-71. 
PC-l:  FC-2.  and  PC-a. 
CR-14  thraogfa  GR-ia 
BL-7S  through  BL-lt2  aM  WU 

lUteni^BL-lSS.' 
Bl^-1  SiPinh  BU-1& 
BU-11  thra^ih  BU-12. 
PC-1,  PC-a.  and  FC-a. 
BV-41  and  BV-ll 
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Compliance:  Required  within  the  next  50 
hours  time-in-service  after  the  effective 
date  of  this  AD,  unless  already 
accomplished  (AD  91-18-11]. 
Note:  If  the  operator  has  complied  with  AD 
91-18-11,  which  is  superseded  by  this  AD 
action,  then  no  further  action  is  required. 

To  prevent  separation  of  the  aft  cowling 
doors  that  could  result  in  occupant  injury  if 
decompression  or  structural  damage  occurs, 
accomplish  the  following: 

(a)  Inspect  and  modify  the  aft  engine 
cowling  doors  of  both  engine  nacelles  in 
accordance  with  the  Accomplishment 
Instructions  of  Beech  Mandatory  Service 
Bulletin  No.  2416,  Revision  I,  dated  December 
1991. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be    | 
accomplished.  | 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport  Road, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  Aircraft 
Certiflcation  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  coflies  of  the  document  referred 
to  herein  upon  request  to  the  Beech  Aircraft 
Corporation.  P.O.  Box  85,  Wichita,  Kansas 
67201-0065;  or  may  examine  this  document  at 
the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558,  601  E. 
12th  Street  Kansas  City.  Missouri  64106. 

(e)  This  amendment  supersedes  AD  91-18- 
'11,  Amendment  39-8014. 

Issued  in  Kansas  City,  Missouri,  on  January 
8,1992. 

Dwdght  A.  Young. 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(PR  Doc.  92-888  Filed  1-14-^92;  8:45  am] 
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14CFRPart39 

[Deckat  No.  91-NM-249-AO] 


Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AOKNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRMl. 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  certain  Boeing  Model 
767  series  airplanes.  This  proposal 
would  require  the  replacement  of  the  tie 
rods  for  certain  aft  galley  installations. 
This  proposal  is  prompted  by  a 
determination  that  certain  aft  galley 
installations  do  not  meet  the 
requirements  for  emergency  landing 


conditions.  This  condition,  if  not 
corrected,  could  result  in  the  galley 
coming  loose  during  an  emergency 
landing  and  causing  injury  to  passengers 
or  cabin  crew  members. 
dates:  Comments  must  be  received  no 
later  than  February  28, 1992. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103.  Attention:  Rules 
Docket  No.  91-NM-249-AD,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  thePAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:' 
Mr.  Pliny  Brestel,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2783. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  speciHcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  91-NM-249-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-249-AD,  1801  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

Discussion 

The  manufacturer  has  advised  the 
FAA  that  the  aft  galley  installation  on 
certain  Boeing  Model  767  series 
airplanes  is  not  capable  of  withstanding 
the  emergency  landing  conditions 
requirements.  The  tie  rod  assemblies  are 
not  strong  enough,  and  could  result  in 
the  galley  coming  loose  during  an 
emergency  landing  and  subsequently 
injuring  passengers  or  cabin  crew 
members. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-25-0160, 
dated  July  18, 1991.  which  describes 
procedures  for  the  replacement  of  the  tie 
rods  for  certain  aft  galley  installations. 
The  replacement  tie  rods  serve  to 
provide  more  support  to  keep  the  galley 
complex  in  place. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  same  type 
design,  an  AD  is  proposed  which  would 
require  the  replacement  of  the  tie  rods 
for  certain  aft  galley  installations,  in 
accordance  with  the  service  bulletin 
previously  described. 

Although  airplane  VF093  (variable 
number)  is  not  listed  in  the  effectivity 
section  of  the  Boeing  service  bulletin,  it 
is  also  subject  to  this  proposal,  and  has 
been  included  in  the  applicability  of  the 
proposed  rule. 

There  are  approximately  22  Model  767 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  It  is  estimated  that 
9  airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $55  per  work  hour. 
Modification  parts  will  be  provided  by 
the  manufacturer  at  no  charge  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U,S. 
operators  is  estimated  to  be  $990. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 


UMI 
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would  not  have  sufficicnt  federalism 
unplications  to  warrant  the  fneparatioo 
of  a  Federalism  AsaessmenL 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  nile"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  Felmiary 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Kegulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  10e(g);  and  14  CFR  11.8S. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-249-AD. 

Applicability:  Model  787  series  airplanes 
listed  in  Boeing  Service  Bulletin  767-25-0160, 
dated  July  IB,  1991;  and  airplane  having 
variable  ntunber  VF093;  certificated  in  any 
category, 

Compliance:  Required  within-SO  days  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  prevent  the  galley  from  coming  loose 
during  an  emergency  landing,  accomplish  the 
following: 

(a)  Replace  the  aft  galley  tie  rods  in 
accordance  with  Boeing  Service  Bulletin  767- 
25-0160.  dated  July  18, 1991. 

(b)  An  alternative  method  of  compUance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal- Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  It  to  the 
Manager,  Seattle  AGO. 

(c)  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requhements  of  this  AD. 


Issued  in  Renton,  WashingtaB,  on 
December  27. 1991. 
|bmi  V.  Pesisnf . 

Acting  Managtr,  Tmmport  Aiipkme 
Directorate,  Aircraft  Certifieodon  Service. 
[FR  Doc.  92-1014  Filed  1-14-92: 8:45  am] 
SHUHa  COOK  SSW-tS-M 


UCFRPartM 

(Docket  Na  91-NII-240-AO] 

Alrworthinese  DirecUves;  Boeing 
llodel  767  Series  Akpianee 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

StmaSARY:  This  notice  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes, 
which  currendy  requires  modification  of 
the  inboard  eti^es  of  the  rub  strip  on  the 
inboard  spoilers.  That  action  was 
prompted  by  reports  of  overwing  escape 
slides  damaged  by  contacting  sharp 
comers  on  the  inboard  spoilers.  This 
condition,  if  not  corrected,  could  render 
the  overwing  escape  slides  unusable  in 
the  event  of  an  emergency  evacuation. 
This  action  would  require  modification 
of  additional  inboard  spoilers  that  were 
not  previously  identified. 
DATES:  Comments  must  be  received  no 
later  than  February  26. 1992. 
ADDNESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-240-AD,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  lliis  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Luid  Avenue 
SW.,  Renton  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jayson  B.  Clear,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2784. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington  980S5-4056. 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sudi 


written  date.  vie«rs,  or  ugvinents  as 
they  BMy  desire.  CooHnuirications 
should  Mentify  the  Rries  Docket  number 
and  be  submitted  in  dufriicate  to  the 
address  specified  above.  Ail 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Adsunistrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-240-AO."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  oommenter. 

Discusnon 

On  luly  8, 1991,  the  FAA  issued  AD 
91-1&-13,  Amendment  39-7077  (56  FR 
34019,  July  25. 1981).  to  reqoire 
modification  of  the  inboard  edges  of  the 
rub  strip  on  the  inboards  spoilers  of 
certain  Boeing  Model  767  series 
airplanes.  That  action  was  prompted  by 
reports  indicating  that  overwing  escape 
slides  had  been  damaged  by  contacting 
sharp  corners  on  the  inboard  spoilers. 
This  conditions,  if  not  corrected,  could 
render  the  overwing  escape  slides 
unusable  in  the  event  of  ai^  emergency 
evacuation. 

Since  the  issuance  of  that  AD, 
additional  part-numbered  inbowd 
spoilers  have  been  identified  which 
have  sharp  edges  that  could  damage  the 
overwing  escape  slide. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-27-0104, 
Revision  2,  dated  September  12, 1981, 
which  describes  procedures  for 
modifying  the  inboard  spoiler  rub  strip. 
This  revised  service  bulletin  identifies 
and  reeommends  modification  of  the 
additional  part-numbered  inboard 
spoilers. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  same  type 
design,  and  AD  is  proposed  which 
would  supersede  AD  91-15-13  with  a 
new  airwortttiness  directive  diat  would 


1694 


Federal  Register  /  Vol.  57.  No.  10  /  Wednesday.  January  15.  1992  /  Proposed  Rules 


continue  to  require  modification  of  the 
inboard  spoiler  rub  strip.  It  would 
include  additional  part-numbered 
inboard  spoilers  that  also  would  require 
such  modification.  The  modifications 
would  be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
previously  described. 

There  are  approximately  298  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  111  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $24,420. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26. 1979):  and  (3]  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket  j 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C  1354(a).  1421  and  1423; 
49  VJS.C.  106(g):  and  14  CFR  11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-7077  and  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-240-AD. 

Supersedes  AD  91-15-13,  Amendment 
39-7077. 

Applicability:  Model  737  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  767-27- 
0104,  Revision  2,  dated  September  12, 1991. 
certificated  in  any  category. 

Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  the  overwing  escape  slide  from 
being  damaged  by  sharp  edges  of  the  rub 
strip  on  the  inboard  spoilers,  accomplish  the 
following: 

(a)  Except  as  provided  by  paragraph  (b)  of 
this  AD.  within  the  next  9  months  after 
August  29. 1991  (the  effective  date  of 
Amendment  39-7077),  modify  the  inboard 
edges  of  the  rub  strip  on  the  inboard  spoilers 
in  accordance  with  Boeing  Service  Bulletin 
767-27-0104.  dated  November  15, 1990,  or 
Revision  1.  dated  May  30, 1991. 
-  (b)  For  airplanes  equipped  with  inboard 
spoiler  assemblies,  part  numbers  113T4100- 
37,  -3a  -41,  -42,  -45,  and  -16:  Within  the  next 
9  months  after  the  effective  date  of  this  AD, 
modify  the  inboard  edges  of  the  rub  strip  on 
the  inboard  spoilers  in  accordance  with 
Boeing  Service  Bulletin  767-27-0104.  Revision 
2.  dated  September  12, 1991. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21. 199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Renton,  Washington,  on 
December  27, 1991. 
James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-1016  Filed  1-14-92:  8:45  am] 

BILUNO  CODE  4t10-1S-ll 


14  CFR  Part  39 

[Docket  Na  91-NM-226-AO] 

Airworthiness  Directives;  Boeing 
Modei  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  certain  Boeing  Model 
747  series  airplanes  operated  as 


freighters.  This  proposal  would  require 
inspection  and  modification  of  the  life 
raft  mooring  line  and  inflation  length. 
This  proposal  is  prompted  by  reports  of 
life  rafts  installed  on  freighters  that  do 
not  have  long  enough  mooring  and/or 
inflation  lines.  This  condition,  if  not 
corrected,  could  damage  or  render  the 
life  rafts  unusable  during  deployment  for 
ditching. 

DATES:  Comments  must  be  received  no 
later  dian  February  28, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate.  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-226-AD,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124:  or  Air  Cruisers  Company,  P.O. 
Box  180,  Belmar,  New  Jersey  07719-0180. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jayson  B.  Clear.  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2784. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-226-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
91-NM-22&-AD.  1601  land  Avenue  SW.. 
Renton.  Washington  98055-4056. 

Discussion 

During  the  original  certification  of  the 
Boeing  Model  747  freighter,  the  FAA 
determined  that  the  standard  20-foot 
long  mooring  line  for  the  life  raft,  as 
required  by  Technical  Standing  Order 
(TSO)-Cl2.  was  not  acceptable  for  this 
installation.  For  the  Model  747  freighter, 
the  life  raft  must  be  launched  from 
either  the  overhead  hatch  or  the  crew 
emergency  exit  on  the  upper  deck.  The 
ditching  height  for  the  Model  747  for  the 
two  ditching  exits  dictates  the  mooring 
line  length.  The  line's  length  is  measured 
from  the  attachment  fitting  on  the  end  of 
the  mooring  line  to  the  connecting  point 
on  the  raft.  The  mooring  line  must  be  no 
less  than  39  feet  long  and  no  more  than 
44  feet  long.  This  length  permits  the  life 
raft  to  be  attached  to  the  airplane  and 
prevents  the  life  raft  from  drifting  out  of 
reach  prior  to  boarding.  The  inflation 
length  is  the  distance  the  Ufe  raft  must 
be  from  its  mooring  line  attachment 
point  for  the  inflation  of  the  life  raft  to 
be  initiated.  Inflation  should  begin  at  not 
less  than  33  feet  and  not  more  than  38 
feet  as  defined  by  the  mooring  line 
length. 

The  FAA  has  determined  that  many  of 
the  Model  747  freighters  were  delivered 
from  the  manufacturer  with  incorrect 
length  mooring  lines  and/or  incorrect 
inflation  length.  This  condition,  if  not 
corrected,  could  damage  or  render  the 
life  rafts  unusable  during  deployment  for 
ditching. 

The  FAA  has  reviewed  and  approved 
Air  Cruisers  Service  Bulletin  35-25-2, 
dated  October  30, 1990,  and  Air  Cruisers 
Service  Bulletin  35-25-3,  dated  October 
22, 1990,  which  describe  procedures  for 
modifying  the  life  raft  mooring  line  and 
inflation  length  on  certain  hfe  rafts 
manufactured  by  Air  Cruisers. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  same  type 
design,  an  AD  is  proposed  which  would 
require  inspection  and  modification,  if 


necessary,  of  the  mooring  line  and 
inflation  length  of  Air  Cruisers  life  rafts 
installed  on  Boeing  Model  747  freighters. 
These  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
Air  Cruisers  service  bulletins  previously 
described.  Life  rafts  manufactured  by 
companies  other  than  Air  Cruisers 
would  be  required  to  accomplish  the 
same  action  in  a  manner  approved  by 
the  FAA. 

There  are  approximately  175  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  75  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  20 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  cost  would  be  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S, 
operators  is  estimated  to  be  $82,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibilify  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  fix)m  the  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safefy,  Safefy. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
.  the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  die 
Federal  Aviation  Regulations  as  follows: 

PART39-{AMENOED] 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4S  U.S.C.  1354(a).  1421  and  1423; . 
49  U.S.C.  106(g);  and  14  CFR  UM. 


$39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-22e-AD. 

Applicability:  Model  747  series  airplanes 
operated  as  freighters,  certificated  in  any 
category. 

Compliance:  Required,  as  indicated  unless 
previously  accomplished. 

To  prevent  damaged  or  unusable  life  rafta 
due  to  improper  mooring  line  and  inflation 
length,  accomplish  the  following: 

(a)  Within  the  next  6  months  after  the 
elective  date  of  this  AD,  inspect  the  life  raft 
mooring  line  and  inflation  length.  The 
mooring  line  length  is  measured  from 
attachment  fitting  on  the  end  of  the  mooring 
line  to  the  connecting  point  on  the  raft.  The 
mooring  line  must  be  no  less  than  39  feet  long 
and  no  more  than  44  feet  long.  The  inflation 
length  is  the  distance  the  (ife  raft  must  be 
from  its  mooring  line  attachment  point  for 
inflation  of  the  life  raft  to  be  initiated. 
Inflation  should  begin  at  not  less  than  33  feet 
and  not  more  than  38  feet  as  deflned  by  the 
mooring  Hne  length. 

(1)  For  life  rafts  with  mooring  line  length 
and  inflation  length  that  meet  the 
measurements  specified  in  paragraph  (a)  of 
this  AD  no  additional  action  is  required. 

(2)  For  life  rafts  with  mooring  line  length 
and  inflation  length  that  do  not  meet  the 
measurements  specifled  in  paragraph  (a)  of 
this  AD.  accomplish  the  following  prior  to 
further  flight 

(i)  For  life  rafts  listed  in  Air  Cruisers  ; 
Service  Bulletin  35-25-3.  dated  October  22. 
1990:  Modify  the  life  raft  in  accordance  with 
the  service  bulletin. 

(ii)  For  life  rafts  Usted  in  Air  Cruisers 
Service  Bulletin  35-25-2.  dated  October  3a 
1990:  Modify  the  Uft  raft  in  accordance  with 
the  service  bulletin. 

(iii)  For  all  other  life  rafU:  Modify  the  life 
raft  in  accordance  with  a  method  approved 
by  the  Manager.  Seattle  Aircraft  Certification 
Office,  FAA.  Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate.  The 
request  shaU  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  conunent  and  then  send  it  to  the 
Manager.  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Rentoa  Washington,  on 
December  27. 1991. 
James  V.  Devany, 

Acting  Manager.  Transport  Airplui^i 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  92-1017  Filed  l-U-82;  •:45  am] 
MUmQ  CODE  4t1«-1S-M 
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14  CFR  Part  39 

IDocket  No.  •1-NM-287-AO] 


AirworthinMS  Diractlvea;  Boeing  of 
Canada.  LUL,  tfe  HavNIand  Division, 
Model  DHC-7  Series  Airplanes 

agency:  Federal  Aviation       i 
AdministraUon  (FAA),  DOT.  ! 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  de  Havilland  Model  DHC-7 
series  airplanes.  This  proposal  would 
require  a  one-time  dye  penetrant 
inspection  to  detect  cracks  in  flap  track 
No.  1,  and  replacement  of  cracked  flap 
tracks;  and,  if  no  cracks  are  found, 
modification  of  the  lower  surface  of  flap 
track  No.  1.  This  proposal  is  prompted 
by  reports  of  cracks  found  on  in-service 
airplanes  on  the  lower  surface  of  flap 
track  No.  1  due  to  high  loads  imposed  by 
the  flap  roller  bearing  assembly.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  reduced 
structural  integrity  of  flap  track  No.  1. 

dates:  Comments  must  be  received  by 
March  5, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-267-AD.  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-40S6.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  reference  in 
the  proposed  rule  may  be  obtained  from 
Boeing  of  Canada,  Ltd.,  de  Havilland 
Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K 1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  Rules  Docket,  1601  Lind 
Avenue  S.W.,  Renton,  Washington:  or  at 
the  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  Iffl  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York. 

FOR  FURTHER  RIF0RMAT10N  CONTACT: 

Mr.  Sol  Maroof,  Aerospace  Engineer, 
Airframe  Branch,  ANE-172,  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream.  New  York  11561; 
telephone  (518)  791-6220;  fax  (516)  791- 
9024. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conmients,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this  ; 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-267-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-267-AD,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Aviation  (TCA), 
which  is  the  airworthiness  authority  of 
Canada,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
de  Havilland  Division  Model  DHC-7 
series  airplanes.  TCA  advises  that  there 
have  been  reports  of  cracks  found  on  in- 
service  airplanes  on  the  lower  surface  of 
flap  track  No.  1.  These  cracks  were  due 
to  high  loads  imposed  by  the  flap  roller 
bearing  assembly.  This  condition,  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  flap  track  No.  1. 

Boeing  of  Canada,  Ltd.,  de  Havilland 
Division,  has  issued  Service  Bulletin  7- 
53-15,  Revision  A,  dated  November  27, 
1981,  which  describes  procedures  to 
perform  a  one-time  dye  penetrant 
inspection  to  detect  cracks  in  flap  track 
No.  1;  replacement  of  cracked  flap 
tracks:  and.  if  no  cracks  are  found, 
modification  of  the  lower  surface  of  flap 


track  No.  1.  This  modification  consists 
of  removing  the  inboard  trailing  flaps 
and  reworking  each  flap  track  roller 
g\ude,  securing  new  facing  plates  to 
each  roller  guide,  and  reworking  the 
roller  bearing  assembly  to  strengthen 
the  lower  surface  of  flap  track  No.  1. 
TCA  has  classified  this  service  bulletin 
as  mandatory  and  has  issued  Canadian 
Airworthiness  Directive  CF-91-08,  dated 
May  10, 1991,  in  order  to  assure  the 
airworthiness  of  these  airplanes  in         ^ 
Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  S  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  a  bilateral  airworthiness 
agreement.  TCA  has  kept  the  FAA 
totally  informed  of  the  above  situation. 
The  FAA  has  examined  the  findings  of 
TCA,  reviewed  all  Available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  a  one-time 
dye  penetrant  inspection  to  detect 
cracks  in  flap  track  No.  1,  and 
replacement  of  cracked  flap  tracks,,  if 
found.  If  no  cracks  are  found,  a 
modification  of  the  lower  surface  of  flap 
track  No.  1  would  be  required,  which 
will  prevent  the  possibility  of 
subsequent  cracking.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  11  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  36  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $21,790. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  Government 
Therefore,  in  accordance  %vitfa  Executive 
Order  12812,  it  is  determined  that  this 
proposal  wtiuld  not  have  sufficient 
federalism  in^)lication8  to  warrant  the 
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preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  nile"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  imder  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  signiHcant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  AOOfiESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.88. 

$39.13    [AinencMl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing  of  Canada.  LTDn  De  Havillaod 
Division:  Docket  91-NM-267-AD. 

Applicability:  Model  DHC-7  series 
airplanes:  serial  numbers  1  through  23; 
certincated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
flap  track  no.  1,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  perform  a  one-time  dye  penetrant 
inspection  to  detect  cracks  in  flap  track  no.  1, 
in  accordance  with  de  Havilland  Service 
Bulletin  7-53-15,  Revision  A  dated 
November  27. 1981. 

(b)  If  cracks  are  evident  or  suspected  as  a 
result  of  the  inspection  required  by  paragraph 
(a)  of  this  AD,  prior  to  further  flight,  replace 
the  flap  track,  in  accordance  with  de 
Havilland  Service  Bulletin  7-53-15,  Revision 
A.  dated  November  27, 1981. 

(c)  If  no  cracks  are  evident  or  suspected  as 
a  result  of  the  inspection  required  in 
paragraph  (a)  of  this  AD,  within  6  months 
after  the  effective  date  of  this  AD,  modify  the 
lower  surface  of  flap  track  no.  1,  in 
accordance  with  de  Havilland'Service 
Bulletin  7-53-15,  Revision  A  dated 
November  7, 1981. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office,  ANE- 
170,  FAA  Engine  and  Propeller  Directorate. 
The  request  shall  l>e  forwarded  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  concur  or  comment  and  then  send  it  to 
the  Manager,  New  Yori(  Aircraft  Certification 
Office,  ANE-170. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accompUshed. 

Issued  in  Renton,  Washington,  on  January 
3.1992. 

Danell  M.  Pedeiaon. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  92-1018  Filed  1-14-82;  8;45  am} 
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14CFRPart39 

[Docket  Na  91-NM-220-AO] 

Airworttilness  Directivee;  McDonnell 
Douglas  Model  DC-8  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  McDonnell 
Douglas  Model  DC-8  series  airplanes, 
whidi  currently  requires  structural 
inspections  to  detect  fatigue  cracking, 
reporting  of  the  inspection  results,  and 
repair  or  replacement,  as  necessary  to 
ensure  continued  airworthiness  as  these 
airplanes  approach  the  manufacturer's 
original  fatigue  design  life  goal.  Fatigue 
cracking,  if  not  detected  and  corrected, 
could  result  in  a  compromise  of  the 
structural  integrity  of  these  airplanes. 
This  action  would  modify  the  existing 
sampling  program  to:  (a)  Require 
additional  visual  inspections  of  all 
Principal  Structural  Elements  (PSEs)  on 
certain  airplanes,  (b)  include  expanded/ 
modified  PSEs,  (c)  revise  the  reporting 
requirements,  and  (d)  increase  the 
sample  size.  This  proposal  is  prompted 
by  new  data  submitted  by  the 
manufactiu«r  indicating  that  additional 
inspections  and  an  expanded  sample 
size  are  necessary  to  increase  the 
confidence  level  of  the  statistical 
program  to  ensure  timely  detection  of 
cracks  in  PSEs. 

DATES:  Comments  must  be  received  no 
later  than  February  28, 1992. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 


Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-220-AD,  1601  Lind 
Avenue  SW.,  Renton.  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Attention:  Business  Unit 
Manager,  Technical  Publications  and 
Technical  Administrative  Support  Cl- 
L5B  (54-60).  Long  Beach.  CaUfomia 
90801.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

John  L  Cecil,  Aerospace  Engineer, 
Airframe  Branch,  ANM-122L.  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5322. 

SUPPLEMENTARY  INFORMATKNC 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
th^  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-220-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitbng  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
91-NM-220-AD.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

Discussion 

On  May  19, 1987.  the  FAA  issued  AD 
87-14-06.  Amendment  39-5631  (54  FR 
25591,  July  8, 1987).  applicable  to 
McDonnell  Douglas  Model  DC-8  series 
airplanes,  to  require  structural 
inspections  and  necessary  repair  or 
replacement  to  ensure  continued 
airworthiness  as  these  airplanes 
approach  the  manufacturer's  original 
fatigue  design  life  goal.  That  action  was 
prompted  by  a  structural  re-evaluation, 
which  identified  certain  significant 
structural  components  to  inspect  for 
fatigue  cracks.  Fatigue  cracks  in  these 
components,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  a  compromise  of  the  structural 
integrity  of  these  airplanes. 

Since  issuance  of  that  AD,  the 
manufacturer  has  issued  McDonnell 
Douglas  Report  No.  L26-011.  DC-8 
Supplemental  Inspection  Document 
(Sn)).  Volume  L  Revision  3,  dated  March 
1991;  Volume  II,  Revision  5.  dated  March 
1991;  and  Volume  III,  Revision  5,  dated 
April  1991.  This  revision  revises  the 
sampling  program  with  additional 
procedures  to: 

a.  Add  visual  inspections  of  all 
Principal  Structural  Elements  (PSEs)  on 
certain  airplanes  listed  in  the  SID 
planning  data,  at  least  once  during  the 
interval  between  the  start  date  (SDATE) 
and  the  end  date  (EDATE)  established 
for  each  PSE.  (The  additional  visual 
inspections,  defined  in  Section  2  of 
Volume  II,  are  required  on  airplanes  that 
have  not  been  inspected  in  accordance 
with  Section  2  of  Volume  II  of  the  SID.) 

b.  Include  expanded/modiHed  PSEs; 

c.  Use  a  revised  inspection  reporting 
form: 

d.  Report  the  results  of  the  new  visual 
inspections  in  addition  to  those  required 
by  the  existing  AD;  and 

e.  Increase  the  sample  size. 

TTie  FAA  has  reviewed  and  approved 
the  revised  SID  and  has  determined  that 
the  additional  visual  inspections, 
expanded/modified  PSEs,  revised 
reporting  requirements  and  increased 
sample  size  are  necessary  in  order  to 
provide  an  acceptable  level  of 
confidence  that  cracks  in  PSEs  do  not 
exist  in  the  fleet 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AD  87-14-06 


with  a  new  airworthiness  directive  that 
would  require  an  additional  visual      ,    .. 
inspection  of  all  airplanes  listed  in  the 
SID  planning  data  at  least  once  during 
each  inspection  interval,  and  would 
require  tfje  reporting  of  the  results,  both 
positive  and  negative,  in  accordance 
with  the  revised  SID  docimients 
previously  described. 

There  are  approximately  337  Model 
DC-8  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  222  airplanes  of  U.S. 
registry  and  15  U.S.  operators  would  be 
affected  by  this  AD.  Incorporation  of  the 
Supplemental  Inspection  Document 
program  to  an  operator's  maintenance 
program,  as  originally  required  by  AD 
67-14-06,  is  estimated  to  necessitate  500 
work  hours  (per  operator),  at  an  average 
labor  cost  of  $55  per  work  hour.  Based 
on  these  figures,  the  cost  to  the  15 
affected  U.S.  operators  to  initially 
incorporate  the  SID  program  is 
estimated  to  be  $412,500. 

The  incorporation  of  the  additional 
procedures  proposed  in  this  AD  action 
would  require  approximately  544 
additional  work  hours  per  operator  to 
accomplish,  at  an  average  labor  cost  of 
$55  per  woric  hour.  Based  on  these 
figures,  the  cost  to  the  15  affected  U.S. 
operators  to  incorporate  the  proposed 
revisions  of  the  SID  program  is 
estimated  to  be  $448,800. 

The  recurring  inspection  cost,  as 
originally  required  by  AD  87-14-06.  is 
estimated  to  be  245  work  hours  per 
airplane  per  year.  The  procedures  added 
to  the  program  by  this  proposed  AD 
action  would  require  approximately  53 
additional  work  hours  per  airplane  per 
year  to  accomplish.  The  average  labor 
charge  would  be  $55  per  work  hour. 
Based  on  these  figures,  the  recurring 
inspection  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$16.390, per  airplane,  or  $3,638,580  for  the 
affected  U.S.  fleet 

Based  on  the  above  figures,  the  total 
cost  impact  of  this  AD  is  estimated  to  be 
$4,087,380  for  the  first  year,  and 
$3,636,580  for  each  year  thereafter. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 


rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39-{AMENOEO] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(G):  and  14  CFR  11.89. 

§39.13    [Amended] 

-2.  Section  39.13  is  amended  by 
removing  Amendment  39-6330  and  by 
adding  the  follo«iring  new  airworthiness 
directive  (AD): 

McDonnell  Douglas:  Docket  Na  91-NM-220- 
AD.  Supersedes  AO  67-14-06. 
Amendment  39-6330. 

Applicability:  Model  DC-e  aeries  airplanes, 
certificated  in  any  category. 

CompJi4Wce:  Re«iuired  as  indicated,  unless 
previously  accomplished. 

To  ensure  the  continuing  structural 
integrity  of  these  airplanes,  accomplish  the 
following: 

(a)  Within  one  year  after  August  10, 1987 
(the  effective  date  of  AD  87-14-06. 
Amendment  39-5631).  incorporate  a  revision 
into  the  FAA-approved  maintenance 
inspection  program  which  provides  for 
inspection  of  the  Principal  Structural 
Elements  (PSEs)  defined  in  Section  2  of 
Volume  I  of  McDonnell  Douglas  Report  No. 
L2&-011,  "DC-e  Supplemental  Inspection 
Document  (SID),"  dated  December  1985.  in 
accordance  with  Section  2  of  Volume  III  of 
that  document  The  non-destructive 
inspection  techniques  set  forth  in  Volume  II 
of  the  SID  provide  acceptable  methods  for 
accomplishing  the  inspections  required  by 
this  AD.  All  inspection  results,  negative  or 
positive,  must  be  reported  to  McDonnell 
Douglas,  in  accordance  with  the  instructions 
of  Section  2  of  Volume  m  of  the  SID. 
Infonnation  collection  requirements 
contained  in  this  regulation  have  beeii 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L  96- 


UMI 


Padaral  R«gbter  /  Vol.  57.  Na  10  /  Wednesday,  January  15.  1992  /  Propoted  Rules 


511)  and  hmm  been  wrigned  OMB  Control 
Number  nao-oosa. 

(b)  Within  6  BOBthe  after  tbc  efiective  data 
of  this  AD  iacorpecate  ■  icviaaB  into  tbe 
FAA-appraved  maintenance  inapection 
program  which  provides  for  inspection  of  the 
Principel  Stractora)  Eleraenta  (PSES)  defined 
in  Section  2  of  Volume  I  of  MdXNmen 
Douglas  Report  No.  L2B-011.  DC-« 
Sup^emental  Inapection  Document  (SID), 
dated  March  1981.  in  accordance  with 
Section  2  of  Volume  lU  erf  that  document  The 
non-destructive  inspection  terimiqves  set 
forth  In  Section  2  of  Volume  II  of  the  SID 
provide  acceptable  methods  for 
accompli^ing  the  inspections  required  by 
this  AD.  AU  inspection  resufts,  negative  or 
positive,  must  bie  reported  to  McDoandl 
Douglas,  in  accordance  with  die  instnctions 
of  Section  2  of  Volume  QI  of  the  SID. 
Information  collection  requirements    " 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L  9&- 
511)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(c)  Cracked  structure  detected  during  the 
inspections  required  by  paragrapba  (a)  and 
(b)  of  this  AD  most  be  repaired  before  further 
flight,  in  accordance  with  a  method  approved 
by  the  Manager,  Los  Angeles^Aircraft  . 
Certification  Office,  FAA.  Transport 
Directorate. 

(d)  An  alternative  method  of  compliance  or 
adiwrtment  of  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

(e)  Special  fbgfat  permita  may  be  isaaed  in 
accordance  with  FAR  21.197  and>21  J99  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Renton,  Washington,  on 
December  27, 1991. 
James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  92-1015  Fifed  1-14-92;  8:45  am] 
aiujMG  cooc  4ai»-u-ii 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPvt3 

RIN  2900-AF46 

Claims  Based  on  Chronie  Effects  of 
Exposure  to  Mustard  Gee 

AQENCY:  Department  of  Veterans 

AfTairs. 

action:  Proposed  Rule. 

SUMSunv;  The  Department  ot  Veterans 
Affairs  (VA)  is  prqpoiing  a  legulatHHi  to 
govern  Uie  adjudicatioii  of  compensation 
claims  for  disabilities  or  deaths  resuHing 


from  tfie  dtronlc  effects  of  in-service 
exposofv  to  nostard  ges  under  certain 
dreomstances.  litis  pmpoaed  regulation 
is  necessary  because  VA  believes  that 
additional  adjudication  provisions  are 
warranted  for  certain  daims  involving 
in-service  exposure  to  mustard  gas.  Tlie 
intended  effect  of  this  amendment  is  to 
expand  and  extend  compensation 
eligibility. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1992.  Comments 
will  be  svailaMe  for  pnbhc  inspection 
until  February  24. 1992.  The  amendment 
is  proposed  to  be  effective  the  date  of 
publication  of  the  fuial  rule. 
AOORESSES:  Interested  persons  are 
invited  to  sulnnit  writt«t  comments, 
suggestions,  or  obfections  regarding  this 
amendment  to  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue  ^W., 
Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  17a  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  February  24. 
1992. 

P0«  RMTNBI  WromMTIOII  CONTACT: 
lohn  Bisset.  Jr..  Consultant.  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  (202)  233-3005. 
SUPPLEMENTARY  mFonMATiON:  Some 
Naval  personnel  were  experimentally 
exposed  to  mustard  gas  during  full-body, 
field  or  chamber  tests  of  protective 
equipment  and  clothing  conducted  at  the 
Naval  Research  Laboratory,  located  at 
Edgewood  Arsenal,  Washington,  DC, 
between  1943  and  1945.  Similar  testing 
may  have  been  conducted  at  other 
locations  during  World  War  11.  These 
World  War  II  tests  were  classified, 
participants  were  inatructed  not  to 
discuss  thnr  mvolvement,  and  medical 
records  associated  with  the  tests  are 
generally  unavailaUe.  No  long-term 
follow-up  examinations  were  conducted. 
For  these  reasons,  some  participants 
may  not  have  filed  daims  with  VA  for 
disabilities  resulting  from  mustard  gas 
poisoning,  or,  if  they  did  file  claims,  may 
have  experienced  cHfBculty  in 
establishing  entitlement  to  benefits.   . 

VA  believes  that  the  spedal 
circumstances  surrounding  these  World 
War  II  testing  programs  have  placed 
veterans  who  partidpeled  in  them  at  a 
disadvantage  when  attempting  to 
establish  entitlement  to  compensation 
for  disability  or  death  resulthig  from 
experimental  exposure.  TTie  proposed 
rule  spedfies  that,  if  exposure  occurred 
under  the  described  drcurastances, 
disabilities  or  deaths  resulting  from 


certain  diseases  are  to  be  recognized  as 
connected  to  a  veteran's  exposure  in- 
service. 

A  review  of  the  available  medical 
literature  by  Veterans  Health 
Administration  (VHA)  personnel 
indicates  that  the  chronic  long-term 
effects  of  acute  mustard  gas  poisoning 
may  include  laryngitis,  brondiitis. 
emphysema,  asthma,  conjunctivitis,     ^ 
keratitis,  and  corneal  opacities.  Chrontc 
forms  of  these  conditions  which 
developed  subsequent  to  experimental 
exposure  during  World  War  11  will  be 
service-connected.  We  propose  to 
implement  this  judgment  by  adding  a 
new  section.  S  3.316.  to  38  CFR  part  3. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  theJlegulatory 
Flexibility  Ad  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order      ^ 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investmMit,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  d'  Federal  Domestic 
Assistance  program  number  is  64.109. 

List  of  Subjects  in  38  CFR  Pact  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care,  Pensions,  Veterans. 

Approved:  September  20, 1991. 
Edward ).  Dacwioaki, 
Secretary  of  Veteran*  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 
set  forth  below: 
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PART  3-ADJUDICATION 

Subpart  A— Pension  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Autliority:  72  Stat.  1114:  38  U.S.C.  210. 
unless  otherwise  noted. 

2.  Add  a  new  section  to  read  as 
follows: 

9  3.316    Claims  basad  on  chronic  effacts  of 
exposure  to  mustard  gas. 

Exposure  to  mustard  gas  while 
participating  in  full-body,  field  or 
chamber  experiments  to  test  protective 
clothing  or  equipment  during  Worid  War 
II,  together  with  the  development  of  a 
chronic  form  of  any  of  the  following 
conditions  manifested  subsequent 
thereto,  is  sufficient  to  establish  service 
connection  for  that  condition:  laryngitis, 
bronchitis,  emphysema,  asthma, 
conjunctivitis,  keratitis,  and  corneal 
opacities. 

[FR  Doc.  92-1000  Filed  1-14-92: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  SI 

(M011-1-S369;  FRL-4093-3] 

Approval  and  Promulgation  of 
Implementation  Plana  and  Designation 

I  for  Air  Quality  Planning 
Purp^as;  State  of  Missouri 

AOENCY:  Environmental  Protection 
Agency  (EPA).  1     ■ 

ACTION:  Proposed  rule. 

summary:  Ambient  air  quality  data  for 
the  period  1989  through  1991  indicate 
that  the  Kansas  City  ozone 
nonattainment  area  has  attained'the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  Therefore,  in 
accordance  with  the  Clean  Air  Act 
Amendments  of  1990,  the  state  of 
Missouri  has  submitted  an  ozone 
maintenance  plan  which  projects 
continued  attainment  of  the  ozone 
standard  in  the  Kansas  City  area,  and 
has  requested  redesignation  of  the  area 
to  attainment.  EPA  is  proposing  to 
approve  the  Kansas  City  ozone 
maintenance  plan  as  a  revision  to  the 
Air  Pollution  Control  State 
Implementation  Plan  (SIP)  for  the  state 
of  Missouri.  In  conjunction  with  the 
maintenance  plan,  EPA  is  also  proposing 
to  approve  Missouri's  request  to 
redesignate  the  Kansas  City  area  to 
attainment  with  respect  to  the  ozone 


NAAQS.  In  a  separate  Federal  Register 
notice  published  today,  EPA  is  also 
proposing  to  approve  an  analogous  plan 
and  redesignation  request  submitted  by 
the  Kansas  Department  of  Health  and 
Environment  to  address  the  Kansas 
portion  of  the  ozone  nonattainment  area. 
DATES:  Comments  must  be  received  by 
February  14, 18^2. 

ADDRESSES:  Comments  should  be  sent 
to  Larry  A.  Hacker,  Environmental 
Protection  Agency,  Region  VII,  Air 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101.  The  state  submittal 
and  the  EPA-prepared  technical  support 
document  (TSD)  are  available  for  public 
review  at  the  above  address  and  at  the 
Missouri  Department  of  Natural 
Resources,  Air  Pollution  Control 
Program,  Jefferson  State  Office  Building, 
205  Jefferson  Street,  Jefferson  City, 
Missouri  65101. 

FOR  FURTHER  INFORMATION  CONTACT 
Urry  A.  Hacker  at  (913)  551-7020  (FTS 
276-7020). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Clean  Air  Act  as  amended  in  1977 
("the  1977  Act")  required  areas  failing  to 
meet  the  ozone  NAAQS  to  develop  SIPs 
with  sufficient  control  measures  to 
expeditiously  attain  and  maintain  the 
standard.  The  Kansas  City  metropolitan 
area  (KCMA)  was  designated  under 
section  107  of  the  1977  Act  as 
nonattainment  with  respect  to  the  ozone 
NAAQS  on  March  3, 1978.  (The 
designations  for  Missouri  are  codiHed  at 
40  CFR  81.326.)  The  Missouri 
Department  of  Natural  Resources 
(MDNR)  submitted  a  Part  D  ozone 
attainment  SIP  on  July  2, 1979,  which 
EPA  fully  approved  as  meeting  the 
requirements  of  section  110  and  Part  D 
of  the  1977  Act.  The  1979  SIP  projected 
attainment  by  December  31, 1982, 
making  the  KCMA  area  a  "nonextension 
area"  under  section  172  of  the  1977 
Clean  Air  Act.  Although  the  KCMA 
appeared  to  have  met  the  ozone 
standard  by  the  end  of  1982,  additional 
violations  occurred  in  1983  and  1984.  On 
February  20, 1985,  EPA  notified  the 
Governor  of  Missouri  that  the  SIP  was 
substantially  inadequate  to  attain  the 
ozone  NAAQS  (50  FR  28198). 

In  response  to  the  SIP  call,  MDNR 
submitted  a  revised  ozone  control 
strategy  on  May  26, 1986,  which 
demonstrated  attainment  by  December 
31, 1987.  EPA  proposed  to  approved  the 
revised  SIP  on  June  3a  1988  (53  FR 
24735).  At  the  time  of  the  proposal,  EPA 
believed  that  the  area  had  achieved  the 
standard,  as  the  1985  through  1987  air 
quality  data  showed  attainment. 
However,  ozone  violations  occiured  in 


June  of  1988.  Therefore,  EPA  fully 
approved  the  revised  control  strategy 
(54  FR  10322  and  54  FR  46232),  but 
deferred  action  on  the  attainment 
demonstration  portion  of  the  SIP. 

More  recently,  however,  the  1989 
through  1991  air  quality  data  show 
attainment  of  the  ozone  NAAQS. 
Therefore,  in  an  effort  to  comply  with 
the  Clean  Air  Act  Amendments  (CAAA) 
of  1990  (Pub.  L.  101-549),  and  to  ensure 
continued  attainment  of  the  standard 
with  an  adequate  margin  of  safety,  the 
state  submitted  an  ozone  maintenance 
SIP  for  the  KCMA  on  October  9, 1991. 
Accompanying  the  maintenance  SIP  are 
new  and  amended  rules  to  control 
certain  categories  of  sources  which  emit 
volatile  organic  compound  (VOC) 
emissions,  and  the  state's  request  to 
redesignate  the  area  to  attainment  with 
respect  to  the  ozone  NAAQS. 

II.  Evaluation  Criteria 

Together  the  Missouri  and  Kansas 
submittals  meet  all  applicable 
requirements  of  the  1990  Clean  Air  Act. 
The  EPA  rulemaking  docket  checklist 
(included  with  EPA's  TSD)  provides  a 
listing  of  applicable  approval  criteria. 
However,  some  of  these  criteria  merit 
additional  discussion  which  is  contained 
below. 

With  its  submittal  of  the  additional 
VOC  rule  actions,  Missouri  meets  the 
Clean  Air  Act  requirement  that  the  SIP 
include  all  reasonably  available  control 
measures  (RACM)  (section  172(c)(1)). 
The  rules  are  also  consistent  with  EPA 
policy  as  outlined  in  "Issues  Relating  to 
VOC  Regulation  Cutpoints,  Deficiencies, 
and  Deviations — Clarification  to 
Appendix  D  of  Noveinber  24, 1987 
Federal  Register,"  dated  May  25, 1988 
(referred  to  hereafter  as  the  "Blue 
Book"). 

The  Missouri  submittal  also  includes  a 
redesignation  request,  in  which  the  state 
demonstrates  that  the  area  has  fulHlled 
the  redesignation  requirements  of  the 
amended  Act.  Section  107(d)(3)(E)  of  the 
Act  provides  speciHc  requirements  for 
redesignating  a  nonattainment  area  to 
attainment: 

A.  The  area  must  have  attained  the 
applicable  NAAQS  (section 
107(d)(3)(E)(i)): 

B.  the  area  has  a  fully  approved  SIP 
under  section  110(k)  of  the  Act 
(secUon  107(d)(3)(E)(ii)); 

C.  the  air  quality  improvement  must  be 
permanent  and  enforceable  (section 
l07(d)(3)(E)(ui)): 

D.  the  area  must  have  a  fully  approved 
maintenance  plan  pursuant  to  section 
175A  of  the  Act  (section 
107(d)(3)(E)(iv));  and 
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E.  the  area  has  oiet  all  idevaat 

rcftuBeinenU  ander  section  110  aad 

part  D  of  the  Act  (section 

l(J7ldM3KEMv)). 

Section  17SA  of  dw  Act  sets  fordi  die 
maintenance  plan  reqatrenent  for  areas 
seeking  redesignatiaa  from 
nonattainment  to  attaiaoMnL  The  plan 
mast  demonstrate  continued  attaament 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  area  is  redesignated. 
Eight  years  after  the  redesignation,  the 
state  must  submit  a  revised 
maintenance  plan  which  demonstrates 
attainmrait  for  die  ten  years  following 
the  initial  ten-year  peiiod.  To  provide 
for  the  possibUity  <rf  future  NAAQS 
violati<Mis,  the  maintenance  plan  must 
contain  cootingoicy  measures  ade<)uate 
to  assure  prompt  correctimi  of  the  air 
quality  proUem. 

ni.  Review  of  State  Submittal 

A.  Maintenance  Plan 

1.  Air  Quality  Data 

The  submittal  contains  an  analysis  of 
ozone  air  quality  data  which  is  relevant 
to  the  maintenance  plan  and  to  the 
redesignation  request  (The 
redesignation  request  is  discussed  in 
Section  m.C  of  this  notice.)  Ambient 
ozone  monitoring  data  for  1989  through 
1991  show  attainment  of  the  NAAQS  in 
the  Kansas  City  area,  i.e.,  less  than  one 
expected  exceedance  per  year.  For  a 
complete  discussion  of  the  NAAQS,  the 
reader  is  referred  to  40  CFR  50.9  and 
appendix  H  to  that  section.  Although  die 
1991  data  are  not  yet  fully  quality 
assured,  EPA  will  review  die  quality  of 
these  data  in  conionction  with  its  final 
action  of  this  SIP  submittal.  EPA  will  not 
take  final  action  approving  die 
redesi^ation  unless  it  determines  that 
attainment  is  based  on  three  years  of 
quality  assured  data. 

Prior  to  the  1991  ozone  season,  the 
state  had  planned  to  base  the 
redesignation  request  on  the  1967 
throu^  1969  air  quality  data;  however, 
these  data  did  not  indicate  attainmnnt  in 
strict  accord  with  EPA's  interpretation 
of  the  ozone  standard.  Althon^  under 
appendix  H,  attainment  cannot  be 
shown  by  the  1987  throu^  1989  data,    ' 
the  state's  demonstration  justifies  the 
use  of  1989  emissions  levt^  as  being 
representative  of  attaimnent. 

2.  Bnissions  Inventory 

KQ^Hlsubnutted  comprehensive 
.inventories  of  actoal  VOC  cmisaiaiis 
from  point,  area,  and  mobile  sources. 
Because  1986  enussion  data  were  not 
consistenUy  wadablefor  all  VOC 
sources  in  the  KCMA,  1980  was  selected 
as  Hie  base  year  and  was  ined  to  proiect 
emissions  to  1980  and  futise  years.  The 


1989  VOC  inventoty  is  oonsideTed  noat 
representative  of  attakmeBt  conditions 
becaose:  (1)  No  ocoae  exceedances 
occurred  in  1988c  and  (2)  EPA's  Piuse  1 
gasoline  v<^tility  controls  (54  FR 11888) 
were  imi^mented  in  1989.  resulting  in 
significant  VOC  emission  reductions. 

Therefore,  the  attaimnent  emissiaB 
inventory  for  purposes  of  this  SIP  is 
based  upon  the  1988  ennssion  values. 
All  VOC  emission  estimates were 
reported  in  kilograms  per  typical 
summer  day.  The  state  submittal 
contains  the  detailed  inventory  data  and 
summaries  by  county  and  source 
category. 

The  state  demonstrated  that  point 
source  VOC  emissions  were  not 
artificaUy  low  due  to  local  economic 
downturn.  The  state  examined  historical 
emi^yment  data  for  the  Kansas  City 
area  for  the  years  1987  throu^  1988.  No 
economic  downturn  was  evident; 
employment  in  the  manufacturing  sector 
remained  relatively  stable  during  the 
period. 

The  state's  inventory  methodology 
was  consistent  with  EPA  guidance 
appMcable  at  the  time  the  plan  was 
being  developed  (EPAr-450/4-88-19. 
December  1988).  Eighty  percent  rule 
effectiveness  was  applied  for  source 
categories  subject  to  state  regulations. 
Stationary  sources  with  emissions 
greater  than  10  tons  per  year  were 
inventoried  as  point  sources.    ' 

Mobile  source  emission  estimates 
were  generated  using  Q'A's  MOBILE4 
model.  For  the  1968  base  year  (prior  to 
EPA  volatihty  restrictions),  a  10.5  psi 
RVP  gasoKne  volatility  was  used.  In 
accordance  with  the  EPA  Hiase  I 
volatility  restrictions,  a  9J  psi  RVP 
gasoline  volatility  was  input  for  1989. 
For  1990  and  1991,  a  gasoline  volatility 
of  9.0  psi  RVP  was  used  in  accord  with 
the  KCMA's  voluntary  RVP  reduction 
program  (discussed  fwther  below).  In 
accord  with  EPA's  origiiial  June  11, 1990, 
Phase  II  volatility  restrictions  (56  FR 
23868),  a  gasoline  volatility  of  7.8  psi 
RVP  was  assmned  for  1992  and  later 
years. 

Due  to  the  mai-ginal,  but  persistent, 
history  of  ozone  nonattainment  in  the 
KCMA.  EPA  and  the  states  (rf  Missouri 
and  Kansas  believed  that  an  additional 
areawide  VOC  control  measure  was 
necessary  to  ensure  that  the  ozone 
standard  could  be  maintained  with  an 
adequate  margin  of  safety.  The  states  of 
Missouri  and  Kansas,  tibe  Mid-America 
Regional  Council  (MARC),  and  die 
Chamber  of  Comnercc  worked 
cooperativdy  to  imptemenl  a  vohmlary 
program  to  control  dM  volatility  of 
gasoline  supplied  to  the  area  for  1990 
and  19BL  Despite  its  votentary  nature, 
the  program  redoced  gasoline  volatiHty 


from  9.5  to  9JQ  psi  RVP  from  Jane  1 
through  Septaiiber  1  in  both  1980  and 
1991.  All  petroleuBi  refmers  and  pipeline 
companies  agreed  to  participate.  Also, 
the  EPA  Field  Operations  Soi^khI 
Division  perfonned  volatiHty  tests  of 
gasoline  samples  from  the  KCMA.  The 
tests  confirmed  that  die  program 
achieved  its  goal.  (As  ditcossed  in 
section  IILA.S.  below,  additional 
reduction  of  gasoline  volatility  will  be 
accomplished,  beginning  in  1992,  as  a 
result  of  EPA's  Ffiase  II  volatihty 
standards.) 

The  vohmtary  RVP  control  program 
resulted  in  a  ai89  kg/day  areawide 
reduction  in  tbe'projected  1990  VOC 
inventory.  This  equates  to  a  3.3  percent 
reduction  from  the  1989  attainment  VOC 
inventory.  Thos,  the  8,189  kg/day  VOC 
reduction  serves  as  the  attainment 
margin  of  safety.  The  states  have 
committed  to  maintain  future  VOC 
emissions  at  or  below  the  co-called 
"action  lever',  i.e.,  VOC  emissions  will 
not  be  allowed  to  encroach  upon  the 
margin  of  safety.  The  action  level 
concept  is  detailed  in  the  above- 
mentioned  EPA  TSD. 

3.  Demonstration  of  Continued 
Attainment 

a.  State  demonstration.  The  states 
demonstration  of  continued  attainment 
relies,  in  part  on  EPA's  Phase  II 
gasoline  volatility  requirements.  On  )une 
11, 1990  (55  FR  23658).  EPA  promulgated 
state-by-state  Phase  II  RVP  gasoline 
standards  in  order  to  continue 
reductions  in  VOC  emissions. 
Accordingly,  under  the  Phase  II 
program,  a  fuel  volatility  limit  of  7  J  psi 
RVP  was  scheduled  to  become  effective 
in  1992  and  each  year  thereafter  during 
the  ozone  season  (May  through 
September]  in  the  state  of  Missouri.      > 

However,  the  federal  gasoline 
volatility  requirements  were  modified 
by  the  1990  CAAA.  and  EPA 
promulgated  revised  Phase  U  gasoline 
volatiHty  requirements  on  December  12. 
1991  (56  FR  657M).  This  latest  rule 
revises  the  maximuos  allowable  RVP 
from  7.8  to  9l0  psi  in  those  areas  which 
are  currently  designated  as 
unclasaifiabie  or  in  attainment  with  the 
NAAQS  for  ozone.  However,  aa 
appUcable  to  die  KCMA.  dw  RVP  limit 
(rf  7.8  wiD  go  into  effect  aa  the  area  is 
presently  designated  nonattainment. 

The  Missouri  portion  of  the  KCMA 
was  designated  as  nonattainment  for 
ozone  in  the  recently  pubKsbed  part  91 
Federal  Ra^atar  notice,  November  6. 
1991  (50  PR  S6788).  Ther^re. 
continuation  (rf  die  7.8  psi  RVP  limit  is 
federally  enforceable  In  the  KCMA. 
even  after  the  area  is  redesignated  to 
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attainment,  because  of  its    I 
nonattainment  designation  in  the 
November  6, 1991  Federal  Register 
notice.  Also,  the  requirement  for  7.8  psi 
RVP  volatihty  is  deemed  necessary  to 
ensure  attainment  and  maintenance  of 
the  ozone  standard  as  demonstrated  by 
the  mobile  source  emissions  inventory 
projections  (based  on  use  of  7.8  psi  RVP) 
in  Missouri's  ozone  maintenance  plan 
for  the  KCMA. 

Areawide  VOC  emission  were 
projected  for  the  ten-year  period 
following  maintenance  plan 
development.  The  projections  show  that 
-the  ozone  standard  will  be  maintained, 
i.e.,  VOC  emissions  are  not  expected  to 
exceed  the  "action  level"  during  this 
time  period.  Areawide  VOC  emissions 
are  expected  to  decrease  by  over  20 
percent  during  the  next  ten  years. 

The  state's  projection  of  VOC 
emissions  is  based  on  the  Federal  Motor 
Vehicle  Control  Program  and  EPA's 
Phase  II  volatility  controls.  The 
projections  were  developed  prior  to 
passage  of  the  1990  CAAA 
Amendments;  thus,  the  federal  on-board 
vapor  recovery  requirement  and  the  new 
federal  tailpipe  standards  were  not 
considered. 

b.  Additional  EPA  Analysis.  At  the 
time  Missouri  and  Kansas  developed 
their  maintenance  plans,  the  current 
version  of  EPA's  mobile  source 
emissions  model  was  MOBILE4.0.  Since 
that  time,  M0BILE4.1  has  become 
available.  MOBILiE4.1  was  run  to 
determine  that  effect,  if  any,  the  new 
model  would  have  on  the  demonstration 
of  continued  attainment  of  the  ozone 
standard.  For  any  given  year, 
MOBILE4.1  predicted  lower  VOC 
emissions  than  MOBILE4.0;  however, 
the  relative  year-to-year  trends  were 
essentially  identical.  Thus,  the  new 
effect  of  M0BILE4.1  on  the 
demonstration  of  continued  attainment 
was  not  significant. 

Using  M0BILE4.1,  the  KCMA 
attainment  level  of  VOC  emissions 
changed  from  245,060  kg/day  to  227,007 
kg/day.  For  this  analysis,  EPA 
determined  the  action  level  of  VOC 
emissions  to  be  218,009  kg/day.  Using 
M0BILE4.1  for  projecting  the  mobile 
source  component  of  the  emissions 
inventory,  the  total  KCMA  VOC 
emissions  in  the  year  2000  are  projected 
to  be  183.601  kg/day,  which  is  16  percent 
below  the  action  level.  Given  this 
substantial  margin  (34.408  kg/day],  EPA 
believes  that  VOC  emissions  will 
remain  below  the  action  level  through 
the  year  2002.  (ten  years  after  the 
redesignation  becomes  effective). 

EPA  also  performed  an  analysis  of 
projected  NO,  emissions  for  the  KCMA. 
Given  that  VOC  emissions  will  remain 


below  the  action  level  (as  discussed 
above  in  section  III.A.2.)  for  the  next  ten 
years,  EPA  wished  to  determine  what 
increases  to  NO,  emissions,  if  any, 
could  be  anticipated.  Even  with  no 
growth  in  VOC  emissions,  an  increase  in 
NO,  emissions  (and  the  associated 
changes  in  atmospheric  chemistry)  could 
result  in  violations  of  the  ozone 
standard  in  the  KCMA.  EPA's  analysis 
showed  no  increase  in  KCMA  NO, 
emissions  through  the  year  2005. 
Therefore,  with  VOC  emissions  at.  or 
below,  the  action  level,  and  with  NO, 
emissions  not  increasing,  violations  of 
the  ozone  standard  are  not  anticipated. 
Pursuant  to  section  175A(a)  of  the  Act. 
EPA  fmds  that  the  maintenance  plan 
demonstrates  continued  attaiimient  of 
the  ozone  standard  for  the  ten-year 
period  following  the  effective  date  of  the 
redesignation. 

4.  Annual  Tracking  and  Inventory 
Updates 

Continued  attainment  of  the  ozone 
NAAQS  in  the  KCMA  depends,  in  part, 
on  the  state's  efforts  toward  tracking 
VOC  emissions.  The  state  has 
committed  to  completing  comprehensive 
VOC  point  source  inventory  updates  at 
least  twice  in  each  five-year  period 
following  the  effective  date  of  the  area's 
redesignation.  For  years  in  which  no 
comprehensive  update  is  performed,  the 
state  will  update  the  inventory  using 
source  permit  and  shutdown  data. 

Area  and  mobile  source  inventories 
will  be  updated  at  least  once  every  five 
years  to  take  advantage  of  new  data 
and  estimation  procedures,  e.g..  U.S. 
Census  data,  revised  EPA  mobile  source 
emission  models,  etc.  For  years  in  which 
no  comprehensive  area  and  mobile 
source  inventories  are  developed,  the 
state  will  estimate  emissions  using  the 
most  recently  available  projections  from 
existing  area  and  mobile  source 
inventories 

The  state  will  submit  annual  progress 
reports  to  EPA  which  will  summarize 
available  VOC  emissions  data.  Thus,  on 
an  atinual  basis.  EPA  and  the  state  can 
ascertain  whether  actual  VOC 
emissions  are  within  the  attainment 
inventory. 

5.  Contingency  Plan 

The  level  of  VOC  emissions  in  the 
KCMA  will  largely  determine  its  ability 
to  stay  in  compliance  with  the  ozone 
NAAQS  in  the  future.  Although  further 
reductions  of  VOC  emissions  are 
projected  to  occur  during  the  next  ten 
years,  the  state  has  provided 
contingency  measures  to  be 
implemented  in  the  event  of  a  futitre 
ozone  air  quality  problem. 


Two  potential  scenarios  could  result 
in  the  implementation  of  contingency 
measures.  The  Hrst  scenario  would  be 
an  increase  in  VOC  emissions  which 
exceeds  the  "action  line"  level 
(encroaching  into  the  emission  margin  of 
safety),  but  does  not  result  in  ozone 
violations.  The  second  situation, 
regardless  of  the  actual  VOC  emissions, 
would  be  violations  of  the  NAAQS.  As 
mentioned  above,  the  state  will  provide 
annual  progress  reports  which  will 
evaluate  the  integrity  of  VOC  emissions 
safety  margin.  Section  5.3  of  the  state 
submittal  gives  the  details  of  the 
contingency  provisions  under  both 
scenarios.  Contingency  measures 
include:  [iy\OC  emission  offsets  for 
new  and  modified  stationary  sources;  (2) 
transportation  control  measures;  (3) 
Stage  II  vapor  recovery;  (4)  a  vehicle  1/ 
M  program;  (5)  VOC  controls  on  minor 
new  sources;  and  (6)  RACT  for  sources 
covered  by  new  EPA  Control  Technique 
Guideline  (CTG)  documents. 
Contingency  controls  would  require  the 
state's  legislative  and/or  administrative 
approval  before  they  could  be 
implemented.  The  contingency  measures 
provided  in  the  state  submittal  meet  the 
requirements  of  section  175A(d)  of  the 
Act. 

6.  Commitment  to  Submit  Subsequent 
Maintenance  Plan  Revisions 

In  accord  with  section  175A  of  the 
Act  the  state  has  conunitted  to  submit  a 
revised  maintenance  SIP  eight  years 
after  the  area  is  redesignated  to 
attainment. 

B.  Additional  Reasonably  Available 
Control  Technology  (RACT)  Regulations 

In  accord  with  section  172(b)(2)  of  the 
1977  Act.  the  KCMA  was  required  to 
have  SIP  rules  representing  RACT  for  all 
VOC  source  categories  covered  by 
Group  I,  II,  and  III  CTG  documents. 
RACT  rules  were  also  required  for  all 
major  non-CTG  sources. 

At  the  time  EPA  approved  the  SIP 
control  strategy  (54  FR 10322  and  54  FR 
46232).  EPA  and  the  state  believed  that 
all  the  RACM  requirements  had  been 
met;  rules  were  in  place  for  all 
applicable  CTG  and  non-CTG  source 
categories.  Moreover,  the  rules  had  been 
revised  for  consistency  with  EPA's  "Blue 
Book."  However,  during  the 
maintenance  plan  development  process, 
EPA  learned  that  the  state  needed  an 
additional  RACT  regulation  to  address 
an  unregulated  non-CTG  major  source 
category — lithographic  printing.  The 
state  also  made  corrections  to  its 
cutback  asphalt  and  definitions  rules. 
These  rule  actions  are  discussed  below. 
All  of  the  state's  existing  and  new  VOC 
RACT  rules  will  remain  in  effect  after 
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the  KCMA  is  redesignated  to  attainment 
for  the  ozone  NAAQS. 

10  CSR  10-2.340    Control  of  Emissions 
from  Lithographic  Printing  Facilities 

This  non-CTG  RACT  rule  applies  to 
nine  existing  facilities  and  new  facilities^ 
that  have  the  potential  to  emit  more 
than  100  TPY  of  VOC  from  lithographic 
printing  operations.  VOCs  from  heat-set 
inks  and  the  associated  dryers  are 
required  to  be  reduced  by  90  to  93 
percient  over  pre-RACT  levels  through 
the  installation  of  add-on  control 
equipment.  Evaporative  emissions  from 
cleanup  solvents  will  be  reduced  by  49 
percent,  with  VOCs  from  fountain 
solutions  decreasing  by  8  percent.  VOC 
emission  reductions  from  fountain 
solutions  are  not  as  large  as  had  been 
anticipated  because  many  of  the  subject 
facilities  have  already  reduced  the  use 
of  alcohol  additives,  or  have  converted 
to  low-VOC  alcohol  substitutes.  The  rule 
was  adopted  by  the  Missouri  Air 
Conservation  Commission  (MACC)  after 
proper  notice  and  public  hearing  and 
will  become  effective  ten  days  after  its 
date  of  publication  in  the  Code  of  State 
Regulations  (CSR). 

Appendix  G  of  the  state  submittal 
contains  a  demonstration  that  the  rule 
constitutes  RACT.  In  its  RACT 
determination,  the  state  generally  relied 
upon  research  conducted  by  other  states 
that  have  proposed  or  adopted  similar 
rules,  feedback  from  local  lithographic 
printers,  information  provided  by 
printing  trade  associations  and  trade 
publications,  and  research  conducted  for 
EPA's  pending  publication  of  a  CTG 
document  for  lithographic  printing 
(scheduled  for  release  sometime  in  1992- 
93). 

10  CSR  10-2.220    Liquefied  Cutback 
Asphalt  Paving  Restricted 

This  rule,  as  amended,  now  applies 
during  the  months  of  April  through 
October.  Previously,  the  applicable 
season  had  been  May  through 
September.  The  rule  now  includes 
recordkeeping  requirements  on  the 
production,  sales,  and  use  of  cutback 
asphalt.  Such  records  must  be 
maintained  for  at  least  two  years  and 
must  be  made  available  to  the  state 
upon  request.  The  rule  amendment  was 
adopted  by  the  MACC  after  proper 
notice  and  public  hearing  and  will 
become  effective  ten  days  after  its  date 
of  publication  in  the  CSR. 

10  CSR  10-6.020    Definitions 

In  this  rule,  the  state  expanded  its 
definition  of  "person"  so  it  would  better 
apply  to  the  gasoline  marketing 
industry.  The  term  "person"  now  applies 
to  any  legal  successor,  employees,  or 


agents  of  the  entities  previously 
included  in  the  definition.  The 
definitions  of  "Reid  Vapor  Pressure" 
and  "gasoline"  were  updated,  and  a 
definition  of  "retail  outlet"  was  added. 
The  amendments  to  the  definitions  rule 
were  adopted  by  the  MACC  after  proper 
notice  and  public  hearing  and  will 
become  effective  ten  days  after  being 
published  in  the  CSR. 

EPA  believes  that  these  three  rules  (as 
discussed  above)  constitute  RACT  for 
all  affected  sources.  Therefore,  EPA 
proposes  approval  of  these  rules. 

C.  Redesignation  Request 

The  Missouri  redesignation  request 
for  the  KCMA  meets  the  five 
requirements  of  section  107(d)(3)(E). 
Following  is  a  brief  description  of  how 
the  state  has  fulfilled  each  of  these 
requirements.  EPA's  TSD  contains  a 
more  in-depth  analysis  of  the  submittal 
with  respect  to  certain  of  these  criteria. 

1.  Attainment  of  the  Ozone  NAAQS 

The  KCMA  has  provisionally  met  the 
first  statutory  criterion  of  attainment  of 
the  ozone  NAAQS.  EPA's  analysis  of  the 
ozone  air  quality  data  is  discussed 
above  in  Section  III.A.l.  EPA  will  not 
take  final  action  approving  the 
redesignation  unless  it  determines  that 
attainment  is  based  on  three  years  of 
quality  assured.data. 

2.  Reductions  are  Permanent  and 
Enforceable 

EPA  approved  the  Missouri  SIP 
control  strategy  for  the  KCMA  satisfied 
that  the  rules,  and  therefore  the 
emission  reductions  achieved  as  a  result 
of  those  rules,  were  enforceable.  Since 
that  time,  the  Agency  has  remained 
satisfied  with  those  rules  and  has  not 
issued  a  SIP  call  pursuant  to  section 
110(a)(2)(H),  finding  them  to  be 
inadequate.  The  emissions  inventory, 
discussed  in  section  III.A.2.  above,  is 
based  on  reductions  achieved  through 
control  measures  in  the  SIP,  therefore, 
EPA  finds  that  the  emission  reductions 
are  permanent  and  enforceable. 

3.  A  Fully  Approved  Maintenance  Plan 

In  today's  notice.  EPA  is  proposing 
approval  of  the  state's  maintenance  plan 
for  the  KCMA.  As  discussed  above  in 
Section  III.A..  EPA  finds  that  the 
Missouri  submittal  meets  the 
requirements  of  section  175A.  If  EPA 
determines  after  notice  and  comment 
that  it  should  give  final  approval  to  the 
maintenance  plan,  the  KCMA  will  have 
a  fully  approved  maintenance  plan  in 
accoridance  with  section  175A.  EPA  will 
not  redesignate  the  area  to  attainment 
before  it  gives  final  approval  to  the 
maintenance  plan. 


4.  Fully  Approved  SIP  Meeting  the 
Requirements  of  section  110  and  Part  D 

a.  Section  110  Requirements.  In  1980 
and  1989,  EPA  fully  approved  the  state's 
SIP  for  the  KCMA  as  meeting  the 
requirements  of  section  110(a)(2)  of  the 
1977  Act  (45  FR  24140, 45  FR  85005,  54 
FR 10322.  and  54  FR  46232).  The 
amended  Act,  however,  modifies  several 
of  these  requirements.  Moreover,  the 
amended  Act  requires  that  for 
redesignation  a  nonattalnment  area 
must  have  a  fully  approved  SIP  under 
section  llO(k) — a  new  provision.  EPA 
addresses  the  modified  portions  of 
section  110(a)(2)  below.  As  discussed  in 
Section  III.B  above,  the  state  has 
submitted  two  new  rules  for  SIP 
approval.  By  today's  action,  EPA 
proposes  approval  of  these  two  rules, 
and  the  maintenance  plan.  Contingent 
upon  final  approval  of  the  SIP,  EPA 
proposes  approval  of  the  Missouri  SIP 
for  the  KCMA  under  section  llO(k)  of 
the  amended  Act.  EPA  will  not  take 
final  action  redesignating  the  KCMA  to 
attainment  until  it  has  issued  a  final 
approval  of  the  entire  SIP  for  the  KCMA. 

Although  section  110  was  amended  by 
the  CAAA.  the  KCMA  SIP  meets  the 
requirements  of  amended  section 
110(a)(2).  A  number  of  the  requirements 
did  not  change  in  substance — section 
110(a)(2)(B):  (C);  (E)  (i)  and  (ii);  (F):  (G): 
(H);  (I);  (L)  and  (M)— and.  therefore.  EPA 
has  determined  that  the  presence  of  a 
fully  approved  SIP  indicates  that  these 
requirements  have  been  met. 

A  few  of  the  other  requirements 
deserve  a  more  detailed  analysis.  First, 
the  section  110(a)(2)  requirement  that  all 
elements  of  the  SIJP  are  enforceable,  is 
essentially  the  same  as  the  section 
172(c)(6)  requirement.  As  discussed 
below  in  relation  to  the  section  172(c)(6) 
requirement,  we  have  found  that  the 
existing  SIP  diontains  the  necessary 
enforceable  measures.  Section,  as  to 
section  110(a)(2)(D),  which  also  remains 
essentially  unchanged,  it  is  important  to 
note  that  the  state  has  provisions 
adequate  to  ensure  that  it  is  not 
contributing  to  nonattainment  problems 
across  the  state  border.  These 
provisions  are  found  in  the  existing  SIP. 
Third,  section  110(a)(2)(E)(iii) 
establishes  a  new  requirement  that  the 
state  retain  the  responsibihty  for 
ensuring  adequate  implementation  of 
the  SIP  elements.  Since  the  state 
adopted  and  submitted  the  rules,  it  has 
retained  direct  responsibility  for 
ensuring  adequate  implementation. 
Fourth,  new  section  110(a)(2)(I) 
reinforces  the  requirement  that  the  state 
comply  with  all  Part  D  requirements 
(discussed  further  below).  Finally, 
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secUon  110(a)(2)(K)  reinforces  EPA's 
authority  to  require  states  to  do  air 
quality  modeling  to  support  SIP 
demonstrations.  Since  EPA  is  approving 
the  demonstration  of  continued 
attainment  in  the  maintenance  plan, 
Missouri  has  met  this  requirement  for 
purposes  of  redesignating  the  Missouri 
portion  of  the  Kansas  City  ozone 
nonattainment  area  to  attainment. 

b.  Part  D  Requirements.  Before  the 
KCMA  may  be  redesignated  to 
attainment  it  also  must  have  fulfilled 
the  a[>plicable  requirements  of  Part  D.  ' 
Under  Part  D,  an  area's  classification 
indicates  the  requirements  to  which  it 
will  be  subject.  Subpart  1  of  Part  D  sets 
forth  requirements  applicable  to  all 
nonattainment  areas  regardless  of 
classification.  Subpart  2  of  Part  D 
establishes  requirements  for  areas 
classified  as  marginal  or  above.  For 
ozone  nonattainment  areas, 
classification  is  based  on  the  design 
value  of  the  area.  Areas  that  violated 
the  ozone  standard  during  the  three-year 
period  (1987  through  1989],  but  had  a 
design  value  of  less  than  0.121  ppm,  fell 
below  the  classification  cutpoint  of 
section  181  and  were,  therefore,  deemed 
"submarginal"  as  of  the  date  of 
enactment  of  the  1990  Amendments  to 
the  Act.  On  November  6, 1991,  the 
KCMA  was  classified  as  submarginal 
(56  FR  58^4).  Therefore,  in  order  to  be 
redesignated,  the  state  need  only  meet 
the  requirements  of  subpart  1  of  Part  D. 
Specifically,  the  state  must  meet  the 
requirements  set  forth  in  section  172(c) 
and  section  176. 

1.  Section  172(c)  Plan  Provisions 

Since  EPA  did  not  issue  a  SIP  call 
after  the  state's  1988  approved 
submittal  the  section  172(c)(1)  RACM 
requirement  (which  is  the  same  as  the 
requirement  is  preamended  section 
17(b)(2)  and  (3))  was  met  by  EPA's 
approval  of  the  SIP  under  the 
preamended  Act  The  state  has  actually 
attained  the  standard  based  on  the  three 
years  of  data  from  1989  through  1991. 
Section  172(c)(1)  requires  the  state  to 
adopt  and  implement  RACM  as 
expeditiously  as  practicable  and  to 
provide  for  the  attainment  of  the 
NAAQS.  At  the  time  EPA  approved  the 
KCMA  plan,  the  Agency  determined 
that  it  was  consistent  with  RACT  and 
RACM  requirements  of  the  Act.  As 
discussed  previously  herein,  EPA  later 
determined  that  additional  RACT  rules 
were  needed  in  the  KCMA.  The 
additional  RACT  rules,  included  in  the 
state  submittal,  fulfill  the  RACT  and 
RACM  requirements  of  the  Act. 

The  RACM  requirement  also  provides 
that  the  SIP  must  provide  for  attainment. 
EPA  never  acted  on  Missouri's 


UMI 


attainment  demonstration  for  the 
KCMA.  Under  the  amended  Clean  Air 
Act.  the  attainment  demonstration 
requirement  no  longer  applies  to  ozone 
nonattainment  areas  that  are  classified 
as  marginal  (section  182(a)(4)).  For 
marginal  areas,  this  speci^c  provision 
overrides  the  general  attainment 
demonstration  requirement  of  section 
172(c)(1)  that  is  applicable  to  all  ozone 
nonattainment  areas.  On  November  6, 
1991,  the  KCMA  was  designated  as  a 
submarginal  ozone  nonattainment  area 
(56  FR  56694).  Since  submarginal  areas, 
such  as  Kansas  City,  have  an  even  less 
severe  ozone  problem  than  marginal 
areas,  EPA  is  interpreting  the  section 
172(c)(1)  attainment  demonstration 
requirement  not  to  apply  to  submarginal 
areas.  Therefore,  it  is  not  necessary  for 
EPA  to  take  final  action  on  the  existing 
attainment  demonstration  for  purposes 
of  redesignating  the  Missouri  portion  of 
the  Kansas  City  ozone  nonattainment 
area. 

Several  section  172(c)  requirements 
lose  their  continued  force  once  an  area 
has  demonstrated  attaixunent  and 
maintenance  of  the  NAAQS.  The 
requirement  for  reasonable  further 
progress  (RFP)  only  has  relevance 
during  the  time  it  takes  an  area  to  attain 
the  NAAQS — each  year  the'area  must 
make  RFP  toward  attainment.  EPA 
originally  approved  the  KCMA  RFP 
demonstration  under  preamended 
section  172(c)(2)  for  the  period  preceding 
the  statutorily  approved  attainment 
date.  The  preamended  section  172(b)(3) 
requirement  is  essentially  the  same  as 
the  new  section  172(c)(2)  RFP 
requirement.  Since  the  KCMA  has 
attained  the  NAAQS,  its  SIP  has  akeady 
achieved  RFP  toward  that  goal.  In 
addition,  because  the  KCMA  has 
attained  the  NAAQS  and  is  no  longer 
subject  to  an  RFP  requirement,  the 
section  172(c)  contingency  measures  are 
not  applicable.  Such  contingency 
measures  must  take  effect  if  the  area 
fails  to  meet  an  RFP  milestone  or  fails  to 
attain  the  NAAQS;  the  KCMA  no  longer 
has  RFP  milestones  and  has  already 
attained  the  standard.  The  area, 
however,  is  still  subject  to  the  section 
175A  contingency  measures. 

Similarly,  once  an  area  is 
redesignated  to  attainment, 
nonattainment  new  source  review  (NSR) 
requirements  are  not  applicable.  The 
area  is  then  subject  to  prevention  of 
significant  deterioration  (PSD) 
requirements  instead  of  the  NSR 
program.  EPA  does  not  believe  it 
appropriate  to  require  the  state  to  adopt 
a  revised  NSR  program  (meeting  the 
requirements  of  the  amended  Act)  just 
to  qualify  for  redesignation,  since  that 


program  will  be  replaced  by  the  existing 
Missouri  PSD  program  upon 
redesignation  and  any  corresponding 
amendments  to  the  state  rules. 

As  discussed  in  Section  ni.A.2.  above, 
the  state  submittal  includes  an 
emissions  inventory.  The  maintenance 
plan  emissions  inventory  fulfills  the 
section  172(c)  requirement. 

2.  Conformity 

Section  176  of  the  Act  requires  states 
to  develop  transportation/air  quality 
conformity  procedures  which  are 
consistent  with  federal  conformity 
regulations  and  to  submit  these 
procedures  as  a  SIP  revision  by 
November  15, 1992.  EPA  has  not 
promulgated  final  conformity 
regulations;  however,  the  state  has 
committed  to  develop  conformity 
procedures  consistent  with  the  final 
federal  regulations  and  will  submit  an 
appropriate  SIP  revision.  Pages  95  and 
96  of  the  state  submittal  discuss  the 
general  principles  to  which  the  state  will 
adhere  in  developing  conformity 
procedures  for  the  Kansas  City  area. 

On  June  7, 1991.  EPA  and  the 
Department  of  Transportation  issued 
Interim  Conformity  Guidance  for 
completing  conformity  determinations 
until  the  final  conformity  regulations  are 
promulgated.  MARC  (the  metropolitan 
planning  organization  for  the  Kansas 
City  area)  completed  a  conformity 
determination  for  Kansas  City  regional 
transportation  plans  and  programs 
under  the  Interim  Guidance,  which  the 
state  has  reviewed  and  approved.  The 
conformity  determination  is  included  as 
appendix  L  to  the  state  submittal. 

EPA  believes  that  the  section  176 
conformity  requirement  is  sufficiently 
met  because  the  promulgation  date  for 
conformity  procedures  has  not  passed 
and  the  state  has  committed  to  adopt 
appropriate  procedures. 

IV.  Conclusion 

EPA  is  soliciting  public  comments  on 
this  notice  and  on  issues  relevant  to 
EPA's  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
address  above. 

Proposed  Action 

In  today's  nodce.  EPA  proposes  to 
approve  die  Kansas  City  ozone 
maintenance  plan,  and  the  RACT  rule 
submittals,  because  it  meets  the 
requirements  of  section  175A.  In 
addition,  the  Agency  «  proposing 
approval  of  the  redesignation  request  for 
the  Kansas  City  area,  subject  to  final 
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approval  of  the  maintenance  plan, 
because  the  state  has  demonstrated 
compliance  with  the  requirements  of 
section  l07(d)(3)(E]  for  redesignation. 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C.  605(b),  EPA  certifies 
that  this  SIP  revision  and  redesignation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  (see  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Intergovernmental  relations,  and  Ozone. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  parks, 
and  Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  3, 1992. 
Morns  Kay, 

Regional  Administrator. 
(FR  Ooc.  92-1068  Filed  1-14-92;  8:45  am] 
BtUJNO  CODE  eswMO-a 

40  CFR  Parts  52  and  81 
[K51-1-5370;  FRL-4093-4] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Kansas 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  Ambient  air  quality  data  for 
the  period  1989  through  1991  indicate 
that  the  Kansas  City  ozone 
nonattainment  area  has  attained  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  Therefore,  in 
accordance  with  the  Clean  Air  Act 
Amendments  (CAAA)  of  1990,  the  state 
of  Kansas  has  submitted  an  ozone 
maintenance  plan  which  projects 
continued  attainment  of  the  ozone 
standard  in  the  Kansas  City  area,  and 
has  requested  redesignation  of  the  area 
to  attainment  for  the  ozone  NAAQS. 
EPA  is  proposing  to  approve  the  Kansas 
City  ozone  maintenance  plan  as  a 
revision  to  the  Air  Pollution  Control 
State  Implementation  Plan  (SIP)  for  the 


state  of  Kansas.  In  conjunction  with  the 
maintenance  plan,  EPA  is  also  proposing 
to  approve  Kansas'  request  to 
redesignate  the  Kansas  City  area  to 
attainment  with  respect  to  the  ozone 
NAAQS.  In  a  separate  Federal  Register 
notice  published  today,  EPA  is  also 
proposing  to  approve  an  analogous  plan 
and  redesignation  request  submitted  by 
the  Missouri  Department  of  Natural 
Resources  to  address  the  Missouri 
portion  of  the  ozone  nonattainment  area. 
dates:  Comments  must  be  received  by 
February  14, 1992. 

ADOflESSES:  Comments  should  be  sent 
to  Larry  A.  Hacker,  Environmental 
Protection  Agency,  Region  VII,  Air 
Branch,  726  Minnesota  Avenue.  Kansas 
City,  Kansas  66101.  The  state  submittal 
and  the  EPA-prepared  technical  support 
document  (TSD)  are  available  for  public 
review  at  the  above  address  and  at  the 
Kansas  Department  of  Health  and 
Environment,  Forbes  Field,  Building  740, 
Topeka,  Kansas  66620. 
FOR  FURTHER  INFORMATION  CONTACR 
Urry  A.  Hacker  at  (913)  551-7020  (FTS 
276-7020. 
SUPPLEMENTARY  INFORMATION: 

L  Badiground 

The  Clean  Air  Act  as  amended  in  1977 
("the  1977  Act")  required  areas  failing  to 
meet  the  ozone  NAAQS  to  develop  SIPs 
with  sufficient  control  measures  to 
expeditiously  attain  and  maintain  the 
standard  (section  172(a)).  The  Kansas 
City  metropolitan  area  (KCMA)  was 
designated  under  section  107  of  the  1977 
Act  as  nonattainment  with  respect  to 
the  ozone  NAAQS  on  March  3, 197& 
(The  designations  for  Kansas  are 
codified  at  40  CFR  81.317.)  The  Kansas 
Department  of  Health  and  Environment 
(KDHE)  submitted  a  Part  D  ozone  SIP  on 
September  17, 1979.  which  EPA  fully 
approved  as  meeting  the  requirements  of 
section  110  and  Part  D  of  the  1977  Act. 
The  1979  SIP  projected  attainment  by 
December  31, 1982,  making  the  KCMA 
area  a  "nonextension  area"  under 
section  172  of  the  1977  Act.  Although  the 
KCMA  appeared  to  have  met  the  ozone 
standard  by  the  end  of  1982,  additional 
violations  occurred  in  1983  and  1984.  On 
February  20, 1985,  EPA  notified  the 
Governor  of  Kansas,  pursuant  to  section 
110(a)(2)(H).  that  the  SIP  was 
substantially  inadequate  to  attain  the 
ozone  NAAQS  (50  FR  26198). 

In  response  to  the  SIP  call.  KDHE 
submitted  a  revised  SIP  on  July  2. 1986, 
which  demonstrated  attairmient  by 
December  31, 1987.  EPA  fully  approved 
the  revised  SIP  on  May  18, 1988  (53  FR 
17700).  At  that  time.  EPA  believed  that 
the  area  has  achieved  the  standard  as 
the  1985  through  1987  air  quality  data 


showed  attainment.  However,  ozone 
violations  occurred  in  June  of  1988.  More 
recently,  however,  the  1989  through  1991 
air  quality  data  show  attainment  of  the 
ozone  NAAQS.  In  an  effort  to  comply 
with  the  1990  CAAA  (Pub.  L 101-549), 
and  to  ensure  continued  attainment  of 
the  standard  with  an  adequate  margin  of 
safety,  the  state  submitted  an  ozone 
maintenance  SIP  for  the  Kansas  City 
area  on  October  23, 1991.  Accompanying 
the  maintenance  SIP  are  new  rules  to 
control  certain  categories  of  sources 
which  emit  volatile  organic  compound 
(VOC)  emissions,  and  the  state's  request 
to  redesignate  the  area  to  attainment 
with  respect  to  the  ozone  NAAQS. 

n.  Evaluation  Criteiia 

Together,  the  Kansas  and  Missouri 
submittals  meet  all  the  applicable 
requirements  of  the  1990  CAA.  The  EPA 
rulemaking  docket  checklist  (included 
with  EPA's  TSD)  provides  a  listing  of 
applicable  approval  criteria.  However, 
some  of  these  criteria  merit  additional 
discussion  which  is  contained  below. 

With  its  submittal  of  two  additional 
new  VOC  rules,  Kansas  meets  the  CAA 
requirement  that  the  SIP  include  all 
reasonably  available  control  measures 
(RACM)  (section  172(c)(1)).  The  rules    ^ 
are  also  consistent  with  EPA  policy  as 
outlined  in  "Issues  Relating  to  VOC 
Regulation  Cutpointt,  Deficiencies,  and 
Deviations— Clarification  to  appendix  D 
of  November  24, 1987  Federal  Register," 
dated  May  25, 1988  (referred  to  hereafter 
as  the  "Blue  Book"). 

The  Kansas  submittal  also  includes  a 
redesignation  request,  in  which  the  state 
demonstrates  that  the  area  has  fulfilled 
the  redesignation  requirements  of  the 
amended  Act.  Section  107(d)(3)(E)  of  the 
Act  provides  specific  requirements  for 
redesignating  a  nonattainment  area  to 
attainment 

A.  the  area  must  have  attained  the 
applicable  NAAQS  (section 
107(d)(3)(E)(i)): 

B.  the  area  has  a  fully  approved  SIP 
under  section  110(k)  of  the  Act  (section 
107(d){3)(E)(ii)): 

C.  the  air  quality  improvement  must 
be  permanent  and  enforceable  (section 
107(d)(3)(E)(iii)): 

D.  the  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  of  the  Act  (section 
107(d)(3)(E)(iv)):  and 

E.  the  area  has  met  all  relevant 
requirements  imder  section  110  and  Part 
D  of  the  Act  (section  107(d)(3)(E)(v)). 

Section  175A  of  the  Act  sets  forth  the 
maintenance  plan  requirement  for  areas 
seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
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of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  area  is  redesignated. 
Eight  years  after  the  redesignation,  the 
state  must  submit  a  revised 
maintenance  plan  which  demonstrates 
attainment  for  the  ten  years  following 
the  initial  ten-year  period.  To  provide 
for  the  possibility  of  future  NAAQS 
violations,  the  maintenance  plan  must 
contain  contingency  measures  adequate 
to  assure  prompt  correction  of  the  air 
quality  problem. 

in.  Review  of  State  Submittal 

A.  Maintenance  Plan 

1.  Air  Quality  Data 

The  submittal  contains  an  analysis  of 
ozone  air  quality  data  which  is  relevant 
to  the  maintenance  plan  and  to.the 
redesignation  request.  (The 
redesignation  request  is  discussed  in 
Section  III.C  of  this  notice.)  Ambient 
ozone  monitoring  data  for  1989  through 
1991  show  attainment  of  the  NAAQS  in 
the  Kansas  City  area,  i.e.,  less  than  one 
expected  exceedance  per  year.  For  a 
complete  discussion  of  the  NAAQS.  the 
reader  is  referred  to  40  CFR  50.9  and 
appendix  H  to  that  section.  Although  the 
1991  data  are  not  yeX  fully  quality 
assured.  EPA  will  review  the  quality  of 
these  data  in  conjunction  with  its  fLaal 
action  on  this  SIP  submittal.  EPA  will 
not  take  final  action  approving  the 
redesignation  unless  it  determines  that 
attainment  is  based  on  three  years  of 
quality  assured  data. 

Prior  to  the  1991  ozone  season,  the 
state  had  plaimed  to  base  the 
redesignation  request  on  the  1987 
throu^  1989  air  quality  data;  however, 
these  data  did  not  indicate  attainment  in 
strict  accord  with  EPA's  interpretation 
of  the  ozone  standard.  Although,  under 
appendix  H,  attainment  cannot  be 
shown  by  the  1987  through  1989  data, 
the  state's  demonstration  justifies  the 
use  of  1989  emissions  levels  as  being 
representative  of  attainment. 

2.  Emissions  Inventory 

KDHE  submitted  comprehensive 
inventories  of  actual  VOC  emissions 
from  point  area,  and  mobile  sources. 
Because  1989  emission  data  were  not 
consistently  available  for  all  VOC 
sources  in  the  KCMA.  1988  was  selected 
as  the  base  year  and  was  used  to  project, 
emissions  to  1989  and  future  years.  The 
1989  VOC  inventory  is  considered  most 
representative  of  attainment  conditions 
because:  (1)  No  ozone  exceedances 
occurred  in  1989;  and  (2}  EPA's  Phase  I 
gasoline  volatility  controls  (54  FR 11868) 
were  implemented  in  1989,  resulting  in 
significant  VOC  emission  reductions. 

Therefore,  the  attainment  emission 
inventory  for  purposes  of  this  SIP  is 


based  upon  the  1989  emission  values. 
All  VOC  emission  estimates  were 
reported  in  kilograms  per  typical 
summer  day.  The  state  submittal 
contains  the  detailed  inventory  data  and 
summaries  by  county  and  source 
category. 

The  state  demonstrated  that  point 
source  VOC  emissions  were  not 
artificially  low  due  to  local  economic 
downturn.  The  state  examined  historical 
employment  data  for  the  Kansas  City 
area  for  the  years  1987  through  1989.  No 
economic  downturn  was  evident; 
employment  in  the  manufacturing  sector 
remained  relatively  stable  during  the 
period. 

The  state's  inventory  methodology 
was  consistent  with  EPA  guidance 
applicable  at  the  time  the  plan  was 
being  developed  (EPA-450/4-88-19. 
December  1988).  Eighty  percent  rule 
effectiveness  was  applied  for  source 
categories  subject  to  state  regulations. 
Stationary  sources  with  emissions 
greater  than  10  tons  per  year  were 
inventoried  as  point  sources. 

Mobile  source  emission  estimates 
were  generated  using  EPA's  M0BILE4 
model.  For  the  1988  base  year  (prior  to 
EPA  volatility  restrictions),  a  10.5  psi 
RVP  gasoline  volatility  was  used.  In 
accord  with  the  EPA  Phase  I  volatility 
restrictions,  a  9.5  psi  RVP  gasoline 
volatility  was  input  for  1989.  For  1990 
and  1991,  a  gasoline  volatility  of  9.0  psi 
RVP  was  used  in  accord  with  the 
KCMA's  voluntary  RVP  reduction 
program  (discussed  further  below).  In 
accord  with  EPA's  original  June  11, 1990, 
Phase  n  volatility  restrictions  (56  FR 
23658).  a  gasoline  volatility  of  7.8  psi 
RVP  was  assumed  for  1992  and  later 
years. 

Due  to  the  marginal,  but  persistent 
history  of  ozone  nonattainment  in  the 
KCMA.  EPA  and  the  states  of  Missouri 
and  Kansas  believed  that  an  additional 
areawide  VOC  control  measure  was 
necessary  to  ensure  that  the  ozone 
standard  could  be  maintained  with  an 
adequate  margin  of  safety.  The  states  of 
Missouri  and  Kansas,  the  Mid-America 
Regional  Council  (MARC)  and  the 
Chamber  of  Commerce  worked 
cooperatively  to  implement  a  voluntary 
program  to  control  the  volatility  of 
gasoline  supplied  to  the  area  for  1990 
and  1991.  Despite  its  voluntary  nature, 
the  program  reduced  gasoline  volatility 
from  9.5  to  9.0  psi  RVP  from  June  1 
through  September  1  in  both  1990  and 
1991.  AH  petroleum  refiners  and  pipeline 
companies  agreed  to  participate.  Also, 
the  Field  Operations  Support  Division  of 
Eft\  performed  volatility  tests  of 
gasoUne  samples  from  the  KCMA.  The 
tests  confirmed  that  the  program 
achieved  its  goal.  (As  discussed  in 


Section  in.A.3.  below,  additional 
reduction  of  gasc^ine  volatility  will  be 
accomplished,  beginning  in  1992.  as  a   - 
result  of  EPA's  Phase  n  volatility 
standards.) 

The  voluntary  RVP  control  program 
resulted  in  a  8.189  kg/day  areawide 
reduction  in  the  projected  1990  VOC 
inventory.  This  equates  to  a  33  percent 
reduction  from  the  1989  attainment  VOC 
inventory.  Thus,  the  8.189  kg/day  VOC 
reduction  serves  as  the  attainment 
margin  of  safety.  The  states  have 
committed  to  maintain  future  VOC 
emissions  at  or  below  the  so-called 
"action  level"  i-e..  VOC  emissions  will 
not  be  allowed  to  encroach  upon  the 
margin  of  safety.  The  action  level 
concept  is  detailed  in  the  above- 
mentioned  EPA  TSD. 

3.  Demonstration  of  Continued 
Attainment 

a.  State  demonstration.  The  state's 
demonstration  of  continued  attainment 
relies,  in  part  on  EPA's  Phase  II 
gasoline  volatility  requirements.  On  June 
11, 1990  (55  FR  23658),  EPA  promulgated 
state-by-state  Phase  II  RVP  gasoline 
standards  in  order  to  continue 
reductions  in  VOC  emissions. 
Accordingly,  under  the  Phase  II 
program,  a  fuel  volatility  limit  of  7.8  psi 
RVP  was  scheduled  to  become  effective 
in  1992  and  each  year  thereafter  during 
the  ozone  season  (May  through 
September)  in  the  state  of  Kansas. 

However,  the  federal  gascdine 
volatility  requirements  were  modified 
by  the  1990  CAAA.  and  EPA 
promulgated  revised  Phase  II  gasoline 
volatility  requirements  on  December  12. 
1991  (56  FR  64704).  This  latest  rule 
revises  the  maximum  allowable  RVP 
from  7.8  to  9.0  psi  in  those  areas  which 
are  currently  designated  as 
unclassifiable  or  in  attainment  with  the 
NAAQS  for  ozone.  However,  as 
applicable  to  the  KCMA.  the  RVP  limit 
of  7.8  will  go  into  effect  as  the  area  is 
presently  d^ignated  nonattainment. 

The  Kansas  portion  of  the  KCMA  was 
designated  as  nonattainment  for  ozone 
in  the  recently  published  part  81  Federal 
Register  notice.  November  6. 1991  (56  FR 
56788).  Therefore,  continuation  of  the  7.8 
psi  RVP  limit  is  federaUy  enforceable  in 
the  KCMA.  even  after  the  area  is 
redesignated  to  attainment,  because  of 
its  nonattainment  designation  in  the 
November  6. 1991  Fedoal  Re^ster 
notice.  Also,  the  requirement  for  7.8  psi 
RVP  volatility  is  deemed  necessary  to 
ensure  attainment  and  maintenance  of 
the  ozone  standard  as  demonstrated  by 
the  mobile  source  emissions  inventory 
projections  (based  on  use  of  7.8  psi  RVP) 
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in  Kansas'  ozone  maintenance  plan  for 
theKCMA. 

Areawide  VOC  emission  were 
projected  for  die  ten-year  period 
following  maintenance  plan 
development  The  projections  show  that 
the  ozone  standard  will  be  maintained 
i.e..  VOC  emissions  are  not  expected  to 
exceed  the  "action  level"  during  this 
time  period.  Areawide  VOC  emissions 
are  expected  to  decrease  by  over  20 
percent  during  the  next  ten  years. 

The  state's  projection  of  VOC 
emissions  is  based  on  the  Federal  Motor 
Vehicle  Control  Program  and  EPA's 
Phase  n  volatility  controls.  The 
projections  were  developed  prior  to 
passage  of  the  1990  CAA  Amendments; 
thus,  the  federal  on-board  vapor 
recovery  requirement  and  the  new 
federal  tailpipe  standards  were  not 
considered. 

b.  Additional  EPA  analysis.  At  the 
time  Missouri  and  Kansas  developed 
their  maintenance  plans,  the  current 
version  of  EPA's  mobile  source    . 
emissions  model  was  MOBILE4.0.  Since 
that  time.  M0BIL£4.1  has  become 
available.  MOBILE4.1  was  run  to 
determine  what  effect  if  any,  the  new 
model  would  have  on  the  demonstration 
of  continued  attainment  of  the  ozone 
standard.  For  any  given  year, 
MOBILE4.1  predicted  lower  VOC 
emissions  than  MOBILE4.0;  however, 
the  relative  year-to-year  trends  were 
essentially  identical.  Thus,  the  net  effect 
of  MOBILE4.1  on  the  demonstration  of 
continued  attainment  was  not 
.  significant. 

Using  MOBILE4.1.  the  KCMA 
attainment  level  of  VOC  emissions 
changed  from  245.060  kg/day  to  227,007 
kg/day.  For  this  analysis,  EPA 
determined  the  action  level  of  VOC 
emissions  to  be  218,009  kg/day.  Using 
M0BILE4.1  for  projecting  the  mobile 
source  component  of  the  emissions 
inventory,  the  total  KCMA  VOC 
emissions  in  the  year  2000  are  projected 
to  be  183,601  kg/day,  which  is  16  percent 
below  the  action  level.  Given  this 
substantial  margin  (34,408  kg/day),  EPA 
believes  that  VOC  emissions  will 
remain  below  the  action  level  through 
the  year  2002  (ten  years  after  the 
redesignation  becomes  effective). 

EPA  also  performed  an  analysis  of 
projected  NO,  emissions  for  the  KCMA. 
Given  Uiat  VOC  emissions  will  remain 
below  the  action  level  (as  discussed 
above  in  Section  III.A.2.)  for  the  next  ten 
years,  EPA  wished  to  determine  what 
increases  to  NO,  emissions,  if  any, 
could  be  anticipated.  Even  with  no 
growth  in  VOC  emissions,  an  increase  in 
NO,  emissions  (and  the  associated 
changes  in  atmospheric  chemistry)  could 
result  in  violations  of  the  ozone 


standard  in  the  KCMA.  EPA's  analysis 
showed  no  increase  in  KCMA  NO, 
emissions  througji  the  year  2005. 
Thoefore.  with  VOC  emissions  at.  or 
below,  the  action  level  and  with  NO, 
emissions  not  increasing,  violations  of 
the  ozone  standard  are  not  anticipated. 
Pursuant  to  section  175A(a)  of  the  Act, 
EPA  finds  that  the  maintenance  plan 
demonstrates  continued  attainment  of 
the  ozone  standard  for  the  ten-year 
period  following  the  effective  date  of  the 
redesignation. 

4.  Annual  Trackuig  and  Inventory 
Updates 

Continued  attainment  of  the  ozone 
NAAQS  in  the  KCMA  depends,  in  part, 
on  the  state's  efforts  toward  tracking 
VOC  emissions.  The  state  has 
committed  to  completing  comprehensive 
VOC  point  source  inventory  updates  at 
least  twice  in  eadi  five-year  period 
following  the  effective  date  of  the  area's 
redesignation.  For  years  in  which  no 
comprehensive  update  is  performed,  the 
state  will  update  the  inventory  using 
source  permit  and  diutdown  data. 

Area  and  mobile  source  inventories 
will  be  updated  at  least  once  every  five 
years  to  take  advantage  of  new  data 
and  estimation  procedures.  e.g..  U.S. 
Census  data,  revised  EPA  mobile  source 
emission  models,  etc.  For  years  in  which 
no  comprehensive  area  and  mobile 
source  inventories  are  developed,  the 
state  will  estimate  using  the  most 
recendy  available  projections  from 
existing  area  and  mobile  source 
inventories. 

The  state  will  submit  annual  progress 
reports  to  EPA  «vfaich  will  summarize 
available  VOC  emissions  data.  Thus,  on 
an  annual  basis,  EPA  and  the  state  can 
ascertain  whether  actual  VOC 
emissions  area  within  the  attainment 
inventory. 

5.  Contingency  Plan 

The  level  of  VOC  emissions  in  the 
KCMA  will  largely  determine  its  ability 
to  stay  in  compUaiiace  with  the  ozone 
NAAQS  in  the  future.  Although  further 
reductions  of  VOC  emiswons  are 
projected  to  occur  over  the  next  ten 
years,  the  state  has  provided 
contingency  measures  to  be 
implemented  in  the  event  of  a  future 
ozone  air  quality  problem. 

Two  potential  scenarios  could  result 
in  the  implementation  of  contingency 
measures.  The  first  scenario  would  be 
an  increase  in  VOC  emissions  which 
exceeds  the  "action  line"  level 
(encroaching  into  the  emission  margin  of 
safety),  but  does  not  result  in  ozone 
violations.  The  second  situation, 
regardless  of  the  actual  VOC  emissions, 
would  be  violations  of  the  NAAQS.  As 


mentioned  above,  the  state  *vill  provide 
annual  progress  reports  which  will 
evaluate  the  integrity  of  the  VOC 
emissions  safety  margin.  Section  5.3  of 
the  state  submittal  gives  the  details  of 
the  contingency  provisions  under  both 
scenarios.  Contingency  measures 
include:  (1)  VOC  emission  offsets  for 
new  and  modified  stationary  sources;  (2) 
transportation  control  measures;  (3) 
Stage  n  vapor  recovery;  (4)  a  vehicle  1/ 
M  program;  (5)  VOC  controls  on  minor 
new  sources;  and  (6)  RACT  for  sources 
covered  by  new  EPA  CTG  documents. 
Contingency  controls  would  require  the 
state's  legislative  and/or  administrative 
approval  before  they  could  be 
implemented.  The  contingency  measures 
provided  in  the  state  submittal  meet  the 
requirements  of  Section  17SA(d)  of  the 
Act. 

6.  Commitment  to  Submit  Subsequent 
Maintenance  Plan  Revisions 

In  accord  vnth  section  175A  of  the 
Act,  the  state  has  committed  to  submit  a 
revised  maintenance  SIP  eight  years 
after  the  area  is  redesignated  to 
attainment 

B.  Additional  Reasonably  Available 
Control  Technology  (RACT)  Regulations 

In  accord  widi  section  172(b)(2)  of  the 
1977  Act  the  KCMA  was  required  to 
have  SIP  rules  representing  RACT  for  all 
VOC  source  categories  covered  by 
Group  L  n.  and  III  Control  Techniques 
Guideline  (CTG)  Documents.  RACT 
rules  were  also  required  for  all  major 
non-CTG  sources. 

At  the  time  EPA  approved  the  SIP  (53 
FR 17700).  EPA  and  the  state  believed 
that  all  the  RACM  requirements  had 
been  met  rules  were  in  place  for  all 
applicable  CTG  and  non-CTG  source 
categories.  Moreover,  the  rules  had  been 
revised  for  consistency  with  EPA's  "Blue 
Book."  However,  during  the 
maintenance  plan  development  process. 
EPA  learned  that  the  state  needed 
additional  RACT  regulations  to  address 
two  unregulated  non-CTG  major  source 
categories — ^lithographic  printing 
sources  and  chemical  processing 
facilities  that  operate  alcohol  plants  or 
liquid  detergent  plants.  After  proper 
notice  and  public  hearing  by  the  state, 
these  rules  were  adopted  and  became 
effective  on  October  7. 1991.  All  of  die 
state's  existing  and  new  VOC  RACT 
rules  will  remain  in  effect  after  the 
KCMA  is  redesignated  to  attaiiunent  for 
the  ozone  NAAQS.  These  rule  actions 
are  discussed  below.  t 
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K.A.R.  28-19-76 
Facilities 


Lithography  Printing 


ThJ8  non-CTG  RACT  rule  applies  to 
two  existing  facilities  and  new  facilities 
that  have  the  potential  to  emit  more 
than  100  tons  per  year  (TPY)  of  VOCs 
from  lithographic  printing  operations. 
VOCs  from  heat-set  inks  and  the 
associated  dryers  are  required  to  be 
reduced  by  n  percent  over  pre-RACT 
levels  through  the  installation  of  add-on 
control  equipment.  Evaporative 
emissions  from  cleanup  solvents  will  be 
reduced  by  50  percent,  with  VOCs  from 
fountain  solutions  decreasing  by  43 
percent  The  rule  was  adopted  by  the 
KDHE  after  proper  notice  and  public 
hearing  and  became  effective  on 
October  7. 1991. 

Appendix  M  of  the  state  submittal 
contains  a  demonstration  that  the  rule 
constitutes  RACT.  In  its  RACT 
determination,  the  state  generally  rehed 
upon  research  conducted  by  other  states 
that  have  proposed  or  adopted  similar 
rules,  feedback  from  local  lithographic 
printers,  information  provided  by 
printing  trade  associations  and  trade 
publications,  and  research  conducted  for 
EPA's  pending  publication  of  a  CTG 
document  for  lithographic  printing 
(scheduled  for  release  some  time  in 
1992-93). 

KA.R.  28-19-77  Chemical  Processing 
Facilities  That  Operate  Alcohol  Plants 
or  Liquid  Detergent  Plants 

This  rule  applies  to  chemical 
processing  facilities  that  operate  alcohol 
or  liquid  detergent  plants  which  use, 
produce,  or  store  ethanoi  or  methanol, 
and  have  the  potential  to  emit  more  than 
100  TPY  VOCs.  This  rule  currendy 
applies  to  one  existing  facility.  The  rule 
will  require  installation  of  control 
equipment  on  point  sources,  the 
reduction  of  VOC  concentration  in 
process  wastewater  streams,  and  the 
reduction  of  fugitive  emissions.  The 
state  estimates  that  VOCs  from  the  one 
existing  facility  will  be  reduced  by  69 
percent,  for  a  total  reduction  of  455  TPY. 
This  rule  was  adopted  by  the  KDHE 
after  proper  notice  and  pubhc  hearing 
and  became  effective  on  October  7, 
1991. 

Appendix  M  of  the  state  submittal 
contains  a  demonstration  that  the  rule 
constitutes  RACT.  In  its  RACT 
demonstration  the  state  relied  on 
research  and  information  developed  by 
EPA,  other  state  and  local  agencies,  and 
a  RACT  analysis  conducted  by  the 
existing  facility. 

The  state  also  revised  two  existing 
rules  related  to  die  RACT  rules.  In  rule 
K.A.R.  2ft-19-61,  Definitions,  die 
definitions  of  several  terms  were 


updated.  In  rule  K.A.R.  28-19-66,  Testing 
I^cedures,  test  methods  for  the  RACT 
rules  were  updated  to  be  consistent  with 
EPA  reference  methods.  EPA  believes 
the  aforementioned  rules  constitute 
RACT  for  all  affected  sources. 
Therefore,  EPA  proposes  approval  of 
these  rules. 

C.  Redes  ignation  Request 

The  Kansas  redesignation  request  for 
the  KCMA  meets  the  five  requirements 
of  section  107(d)(3)(E).  Following  is  a 
brief  description  of  how  the  state  has 
fulfilled  each  of  these  requirements. 
EPA's  TSD  contains  a  more  in-depth 
analysis  of  the  submittal  with  respect  to 
certain  of  these  criteria. 

1.  Attaiiunent  of  the  Ozone  NAAQS 

The  KCMA  has  provisionally  met  the 
first  statutory  criterion  of  attainment  of 
the  ozone  NAAQS.  EPA's  analysis  of  the 
ozone  air  quaUty  data  is  discussed 
above  in  Section  III.A.1.  EPA  will  not 
take  final  action  approving  the 
redesignation  unless  it  determines  that 
attainment  is  based  on  three  years  of 
quality  assured  data. 

2.  Reductions  are  Permanent  and 
Enforceable 

EPA  approved  the  Kansas  SIP  for  the 
KCMA  satisfied  that  the  rules,  and 
therefore  the  emission  reductions 
achieved  as  a  result  of  those  rules,  were 
enforceable.  Since  that  time,  the  Agency 
has  remained  satisfied  with  those  rules 
and  has  not  issued  a  SIP  call  pursuant  to 
section  110(a)(2)(H),  finding  them  to  be 
inadequate.  The  emissions  inventory, 
discussed  in  Section  III.A.2.  above,  is 
based  on  reductions  achieved  through 
control  measures  in  the  SIP;  therefore. 
EPA  finds  that  the  emission  reductions 
are  permanent  and  enforceable. 

3.  A  Fully  Approved  Maintenance  Plan 

In  today's  notice.  EPA  is  proposing 
approval  of  the  state's  maintenance  plan 
for  the  KCMA.  As  discussed  above  in 
Section  III.A.,  EPA  finds  diat  Uie  Kansas 
submittal  meets  the  requirements  of 
section  175A.  If  EPA  determines  after 
notice  and  comment  that  it  should  give 
final  approval  to  the  maintenance  plan, 
the  KCMA  will  have  a  fully  approved 
maintenance  plan  in  accordance  with 
section  175A.  EPA  will  not  redesignate 
the  area  to  attainment  before  it  gives 
final  approval  to  the  maintenance  plan. 

4.  Fully  Approved  SIP  Meeting  the 
Requirements  of  Section  110  and  Part  D 

a.  Section  110  requirements.  On  May 
18, 1988  (53  FR  17700),  EPA  fully 
approved  the  state's  SIP  for  the  KCMA 
as  meeting  the  requirements  of  section 
110(a)(2)  of  the  1977  Act.  The  amended 


Act,  however,  modifies  several  of  these 
requirements.  Moreover,  the  amended 
Act  requires  that  for  redesignation  a 
nonattainment  area  must  have  a  fully 
approved  SIP  under  section  110(k) — a 
new  provision.  EPA  addresses  the 
modified  portions  of  section  110(a)(2) 
below.  As  discussed  in  Section  III.B 
above,  the  state  has  submitted  two  new 
rules  for  SIP  approval.  By  today's  action. 
EPA  proposes  approval  of  these  two 
rules,  and  the  maintenance  plan. 
Contingent  upon  final  approval  of  the 
SIP,  EPA  proposes  approval  of  the 
Kansas  SIP  for  the  KCMA  under  section 
llO(k)  of  die  amended  Act.  EPA  will  not 
take  final  action  redesignating  the 
KCMA  to  attainment  until  it  has  issued 
a  final  approval  of  the  entire  SIP  for  the 
KCMA. 

Although  section  110  was  amended  by 
the  CAAA.  die  KCMA  SIP  meets  the 
requirements  of  amended  section 
110(a)(2).  A  number  of  the  requirements 
did  not  change  in  substance — section 
110(a)(2)(B);  (C):  (E)  (i)  and  (ii);  (F):  (G): 
(H);  U);  (L)  and  (M)— and.  dierefore.  EPA 
has  determined  that  thejiresence  of  a 
fully  approved  SIP  indicates  that  these 
requirements  have  been  met. 

A  few  of  the  other  requirements 
deserve  a  more  detailed  analysis.  First, 
the  section  110(a)(2]  requirement  that  all 
elements  of  the  SIP  are  enforceable,  is 
essentially  the  same  as  the  section 
172(c)(6)  requirement.  As  discussed 
belovy  in  relation  to  the  section  172(c)(6) 
requirement  we  have  found  that  the 
existing  SIP  contains  the  necessary 
enforceable  measures.  Second,  as  to 
section  110(a)(2)(D),  which  also  remains 
essentially  unchanged,  it  is  important  to 
note  that  the  state  has  provisions 
adequate  to  ensure  that  it  is  not 
contributing  to  nonattainment  problems 
across  the  state  border.  These 
provisions  are  found  in  the  existing  SIP. 
Third,  section'llO(a)(2)(E)(iii) 
establishes  a  new  requirement  that  the 
state  retain  the  responsibility  for 
ensuring  adequate  implementation  of 
the  SIP  elements.  Since  the  state 
adopted  and  submitted  the  rules,  it  has 
retained  direct  responsibility  for 
ensuring  adequate  implementation. 
Fourth,  new  section  110(a)(2)(I) 
reinforces  the  requirement  that  the  state 
comply  with  all  Part  D  requirements 
(discussed  further  below ).  Finally, 
section  110(a](2)(K)  reinforces  EPA's 
authority  to  require  states  to  do 
necessary  air  quality  modeling  to 
support  SIP  demonstrations.  Since  EPA 
is  approving  the  demonstration  of 
continued  attainment  in  the 
maintenance  plan,  the  KCMA  has  met 
this  requirement  for  purposes  of 
redesignation  to  attainment. 
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b.  Part  D  requirements.  Before  the 
KCMA  may  be  redesignated  to 
attainment,  it  also  must  have  fulfilled 
the  applicable  requirements  of  Part  D. 
Under  Part  D,  an  area's  classification 
indicates  the  requirements  to  which  it 
will  be  subject.  Subpart  1  of  part  D  sets 
forth  requirements  applicable  to  all 
nonattainment  areas  regardless  of 
classiHcation.  Subpart  2  of  Part  D 
establishes  requirements  for  areas 
classified  as  marginal  or  above.  For 
ozone  nonattainment  areas, 
classification  is  based  on  the  design 
value  of  the  area.  Areas  that  violated 
the  ozone  standard  during  the  three-year 
period  (1987  through  1989]  but  had  a 
design  value  of  less  than  0.121  ppm,  fell 
below  the  classification  cutpoint  of 
section  181  and  were,  therefore,  deemed 
"submarginal"  as  of  the  date  of 
enactment  of  the  1990  Amendments  to 
the  Act.  On  November  6, 1991,  the 
KCMA  was  classified  as  submarginal 
(56  FR  56694).  Therefore,  in  order  to  be 
redesignated,  the  state  need  only  meet 
the  requirements  of  subpart  1  of  Part  D. 
Specifically,  the  state  must  meet  the 
requirements  set  forth  in  section  172(c] 
and  section  176. 

1.  Section  172(c)  Plan  Provisions 

Since  EPA  did  not  issue  a  SIP  call 
after  the  state's  1988  approved 
submittal,  the  section  172(c)(1)  RACM 
requirement  (which  is  the  same  as  the 
requirement  in  preamended  section 
172(b)  (2)  and  (3))  was  met  by  EPA's  full 
approval  of  the  SIP  under  the 
preamended  Act.  The  SIP  provided  for 
attainment  by  1987,  and  the  state  has 
actually  attained  the  standard  based  on 
the  three  years  of  data  from  1989 
through  1991.  Section  172(c)(1)  requires 
the  state  to  adopt  and  implement  RACM 
as  expeditiously  as  practicable  and  to 
provide  for  the  attainment  of  the 
NAAQS.  At  the  time  EPA  approved  the 
KCMA  plan,  the  Agency  determined 
that  it  was  consistent  with  RACT  and 
RACM  requirements  of  the  Act.  As 
discussed  previously  herein,  EPA  later 
determined  that  additional  RACT  rules 
were  needed  in  the  KCMA.  The 
additional  RACT  rules,  included  in  the 
state  submittal  fulfill  the  RACT  and 
RACM  requirements  of  the  Act. 

Several  section  172(c)  requirements 
lose  their  continued  force  once  an  area 
has  demonstrated  attainment  and 
maintenance  of  the  NAAQS.  The 
requirement  for  reasonable  further 
progress  (RFP)  only  has  relevance 
during  the  time  it  takes  an  area  to  attain 
the  NAAQS— each  year  the  area  must 
make  RFP  toward  attainment.  EPA 
originally  approved  the  KCMA  RFP 
demonstration  under  preamended 
section  172(cK2)  for  the  period  preceding 


the  statutorily  approved  attainment 
date.  The  preamended  section  172(b)(3) 
requirement  is  essentially  the  same  as 
the  new  section  172(c)(2)  RFP 
requirement.  Since  the  KCMA  has 
attained  the  NAAQS,  its  SIP  has  already 
achieved  RFP  toward  that  goal.  In 
addition,  because  the  KCMA  has 
attained  the  NAAQS  and  is  no  longer 
subject  to  an  RFP  requirement,  the 
section  172(c)  contingency  measures  are 
not  applicable.  Such  contingency 
measures  must  take  effect  if  the  area 
fails  to  meet  an  RFP  milestone  or  fails  to 
attain  the  NAAQS;  the  KCMA  no  longer 
has  RFP  milestones  and  has  already 
attained  the  standard.  The  area, 
however,  is  still  subject  to  the  section 
175A  contingency  measures. 

Similariy,  once  an  area  is 
redesignated  to  attainment, 
nonattainment  new  source  review  (NSR) 
requirements  are  not  applicable.  The 
area  is  then  subject  to  prevention  of 
significant  deterioration  (PSD) 
requirements  instead  of  the  NSR 
program.  EPA  does  not  believe  it 
appropriate  to  require  the  State  to  adopt 
a  revised  NSR  program  (meeting  the 
requirements  of  the  amended  Act)  just 
to  qualify  for  redesignation,  since  that 
program  will  be  replaced  by  the  existing 
Kansas  PSD  program  upon 
redesignation. 

Finally,  as  discussed  in  section  III.A.2. 
above,  the  state  submittal  includes  an 
emissions  inventory.  The  emissions 
inventory  fulfills  the  section  172(c) 
requirement 

2.  Conformity 

Section  176  of  the  Act  requires  states 
to  develop  transportation/air  quality 
conformity  procedures  which  are 
consistent  with  federal  conformity 
regulations  and  to  submit  these 
procedures  as  a  SIP  revision  by 
November  15, 1992.  EPA  has  not 
promulgated  final  conformity 
regulations;  however,  the  state  has 
committed  to  develop  conformity 
procedures  consistent  with  the  final 
federal  regulations  and  will  submit  an 
appropriate  SIP  revision.  Pages  95  and 
96  of  the  state  submittal  discuss  the 
general  principles  to  which  to  state  will 
adhere  in  developing  conformity 
procedures  for  the  Kansas  City  area. 

On  June  7. 1991,  EPA  and  the 
Department  of  Transportation  issued 
Interim  Conformity  Guidance  for 
completing  conformity  determinations 
until  the  final  conformity  regulations  are 
promulgated.  The  Mid-American 
Regional  Council  (the  metropolitan 
planning  organization  for  the  Kansas 
aty  area)  completed  a  conformity 
determination  for  Kansas  City  regional 
transportation  plans  and  programs 


under  the  Interim  Guidance,  which  the 
state  has  reviewed  and  approved.  The 
conformity  determination  is  included  as 
Appendix  L  to  the  state  submittal 

EPA  believes  that  the  section  176 
conformity  requirement  is  sufficiently 
met  because  the  promulgation  date  for 
conformity  procedures  has  not  passed 
and  the  state  has  committed  to  adopt 
appropriate  procedures. 

IV.  ConcluBMMi 

EPA  is  soliciting  public  comments  on 
this  notice  and  on  issues  relevant  to 
EPA's  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
federal  rulemaking  procedure  by 
submitting  written  comments  to  the' 
address  above. 

Proposed  Action 

In  today's  notice,  EPA  proposes  to 
approve  the  Kansas  City  ozone 
maintenance  plan,  and  the  RACT  rule 
submittals,  because  it  meets  the 
requirements  of  section  175A.  In 
addition,  the  Agency  is  proposing 
approval  of  the  redesignation  request  for 
the  Kansas  City  area,  subject  to  final 
approval  of  the  maintenance  plan, 
because  the  state  has  demonstrated 
compliance  with  the  requirements  of 
section  107(d)(3)(E)  for  redesignation. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C  605(b).  EPA  certifies 
that  this  SIP  revision  and  redesignation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
(see  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  and  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  parks, 
and  Wilderness  areas. 

Autbonty:  42  U.&C.  74(n-7671q. 

Dated:  )anuary  3. 1992. 
Morris  Kay, 

Regiiinal  Adminislrator. 
[FR  Doc.  92-lOe0  Filed  1-14-82: 8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

48  CFR  Chapter  53  Appendix  B 

Air  Force  Systems  Command  Federal 
Acquisition  Regulation  Supplement 
Clause:  Total  System  Performance 
Responsibility  (TSPR) 

AGENCY:  Department  of  the  Air  Force, 

Departmeat  of  Defense. 

ACTION:  Proposed  rule;  withdrawal. 

summary:  On  March  22, 1991.  the 
Department  of  the  Air  Force  published 
(at  56  FR  12145)  a  proposed  rule  to 
amend  chapter  53  of  title  48  of  the  Code 
of  Federal  Regulations  by  adding  the  Air 
Force  Systems  Command  (AFSC) 
Federal  Acquisition  Regulation  as 
appendix  B,  to  include  a  new  AFSC 
Federal  Acquisition  Regulation 
Supplement  Part  AFSC  5317  and  AFSC 
5352.  After  reviewing  public  comments 
and  considering  the  opinions  of 
management  and  sta^,  it  was  decided 
not  to  finalize  the  proposed  rule  on 
Total  System  Performance 
Responsibility.  Therefore  the  proposed 
rule  is  withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT. 

David  Thomas,  HQ  AFSC/PKPP, 

Andrews  AFB  DC  20332-5000.  telephone 

(301)981-4022. 

Patsy  ].  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  92-967  Filed  1-14-92:  8:45  am) 

MUMG  CODE  StlO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


49  CFR  Part  571 

[Dodctt  No.  73-20;  Notice  16] 

RIN  2127-AD47 


Federal  Motor  Vehicle  Safety 
Standards;  Fuel  System  Integrity; 
Alcohol  Fuels 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  On  October  12, 1990.  NHTSA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM) 
concerning  possible  specialized  fuel 
integrity  requirements  for  vehicles  using 
alcohol  fuels.  This  notice  proposes  to 
amend  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  301,  Fuel  System 
Integrity,  to  establish  anti-siphoning 


requirements  for  alcohol  fuel  vehicles. 
This  includes  dedicated,  dual,  flexible 
fuel,  and  variable  fuel  vehicles.  NHTSA 
is  proposing  no  further  requirements  at 
this  time. 

DATES:  Comment  closing  date: 
Conunents  on  this  notice  must  be 
received  on  or  before  March  16, 1992. 
Proposed  effective  date:  If  adopted, 
these  amendments  would  be  effective 
September  1. 1993. 

ADDRESSES:  All  comments  on  this  notice 
should  refer  to  the  above  docket  and 
notice  numbers  and  be  submitted  to  the 
following:  Docket  Section,  room  5109, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
that  10  copies  be  submitted.  The  Docket 
is  open  from  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gary  R.  Woodford,  NRM-01.01. 
Special  Projects  Staff,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (202-366-4804). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Current  Standard 

Federal  Motor  Vehicle  Safety 
Standard  No.  301  specifies  requirements 
for  the  integrity  of  motor  vehicle  fuel 
systems.  The  purpose  of  the  standard  is 
to  reduce  deaths  and  injuries  from  fires 
that  result  from  fuel  spillage  during  and 
after  motor  vehicle  crashes.  The 
standard  applies  to  certain  passenger 
cars,  multipurpose  passenger  vehicles 
(MPV's),  trucks,  and  buses  with  a  gross 
vehicle  weight  rating  (GVWR)  of  10,000 
pounds  or  less.  The  standard  also 
applies  to  certain  school  buses  with  a 
GVWR  over  10,000  pounds.  (Thus,  the 
standard  does  not  apply  to  most  transit 
and  intercity  buses.)  The  standard 
applies  to  these  types  of  vehicles  only  if 
they  use  fuel  with  a  boiling  point  above 
32  degrees  Fahrenheit.  Such  fuels 
include  gasoline,  diesel  fuel,  and  the 
alcohol  fuels  methanol  and  ethanol. 

Standard  No.  301  specifies 
requirements  for  the  integrity  of  the 
entire  fuel  system.  The  system  includes 
the  fuel  tanks,  emission  controls,  lines, 
and  connections.  The  standard  specifies 
front,  rear  moving,  and  lateral  moving 
barrier  crash  tests.  Under  the  standard, 
fuel  spillage  in  a  fixed  or  barrier  crash 
test  cannot  exceed  one  ounce,  by 
weight,  from  impact  until  motion  of  the 
vehicle  has  ceased.  Further,  spillage 
cannot  exceed  five  ounces,  by  weight,  in 
the  five  minutes  following  cessation  of 
motion.  In  rollover  tests,  fuel  spillage 
from  the  onset  of  rotational  motion 


cannot  exceed  five  ounces,  by  weight, 
for  the  first  five  minutes  of  testing.  For 
the  remaining  testing  period,  fuel 
spillage  cannot  exceed  one  ounce,  per 
weight,  during  any  one-minute  interval. 
The  standard  also  specifies  a  moving 
contoured  barrier  crash  test  for  school 
buses  with  a  GVWR  over  10,000  pounds. 

B.  Use  of  /*  iconol  Fuels 

Increasing  attention  is  being  given  to 
use  of  alcohol  fuels  in  motor  vehicles  to 
meet  environmental  and  energy  security 
goals.  The  Department  of  Energy  (DOE) 
is  sponsoring  demonstration  programs 
with  vehicles  fueled  with  methanol  and 
ethanol.  According  to  DOE.  446 
methanol  fuel  vehicles  were  in  use  in  ten 
states  in  November  1990.  About  77 
percent  of  the  vehicles  were  in 
California.  In  the  same  month,  133 
ethanol  fuef  vehicles  were  in  use  in 
three  states.  About  85  percent  of  the 
vehicles  were  in  Iowa.  Most  of  the 
methanol  and  ethanol  fuel  vehicles  were 
buses. 

In  addition,  the  General  Services 
Administration  purchased  65  methanol 
fuel  vehicles  for  the  Federal  government 
in  fiscal  year  1990.  Further,  General 
Motors,  Ford,  and  Chrysler  have 
produced  passenger  cars  that  use 
alcohol  fuels.  The  cars  will  be  used 
mainly  for  research  programs  and  by 
State  and  Federal  agencies. 

The  fuel  systems  of  vehicles  being 
introduced  today  to  operate  on  alcohol 
fuels  (either  methanol  or  ethanol)  are 
similar  to  those  of  vehicles  operating  on 
conventional  fuels  (i.e..  gasoline  or 
diesel  fuel).  The  method  of  on-board 
vehicle  storage  of  alcohol  fuels  is  the 
same  for  conventional  fuels.  Alcohol 
fuels,  like  conventional  fuels,  are  liquids 
at  ambient  temperature  and  pressure 
conditions.  Many  vehicles  introduced  to 
run  on  methanol  or  ethanol  are  capable 
of  using  that  fuel,  a  conventional  fuel,  or 
any  combination  of  the  two.  These 
vehicles  have  a  composition  sensor  on- 
board the  vehicle  to  detect  the 
percentage  of  alcohol  in  the  fuel.  This 
allows  parameters  (e.g.,  spark  timing 
and  fuel  metering)  to  be  automatically 
adjusted  for  optimum  engine 
performance.  Such  vehicles  are  referred 
to  as  flexible-fueled  vehicles  (FFV's)  or 
variable-fueled  vehicles  (VFV's).  Dual- 
fuel  vehicles  can  operate  on  both 
alcohol  or  conventional  fuel,  but  not 
various  combinations  of  the  two. 
Dedicated  vehicles  can  operate  on  only 
one  fuel  or  fuel  blend.  For  example,  a 
dedicated  fuel  vehicle  may  operate  on 
only  neat  methanol  (100  percent 
methanol  or  MlOO).  85  percent  methanol 
with  15  percent  unleaded  gasoline 
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(M85),  pure  ethanol,  or  a  particular 
ethanol  and  gasoline  blend. 

C.  Alternative  Motor  Fuels  Act 

Under  the  Alternative  Motor  Fuels 
Act  of  1988,  DOE  is  conducting 
demonstration  programs  to  encourage 
the  use  of  alternative  motor  fuels.  The 
alternative  fuels  include  natural  gas, 
methanol,  and  ethanol.  The  Urban  Mass 
Transportation  Administration  (UMTA) 
of  the  DOT  is  also  encouraging 'the  use 
of  alternative  fuels  by  local  transit 
authorities. 

Additional  encouragement  is  provided 
by  the  provisions  in  the  1988  Act 
specifying  that  any  new  passenger 
automobile  which  meets  the  applicable 
range  requirements  as  well  as  the  other 
criteria  in  the  Alternative  Motor  Fuels 
Act  qualifies  to  have  its  fuel  economy 
calculated  according  to  a  special 
procedure.  Under  this  procedure,  a 
relatively  high  fuel  economy  figure  is 
assigned  the  vehicle.  This  encourages 
the  production  of  dual  eneigy  passenger 
automobiles  by  facilitating  a 
manufacturer's  compliance  with 
applicable  Corporate  Average  Fuel 
Economy  requirements. 

Pursuant  to  those  provisions,  NHTSA 
published  a  final  rule  establishing 
minimum  driving  range  requirements  for 
dual  energy  passenger  automobiles 
(April  26, 1990:  55  FR 17611).  (Dual 
energy  passenger  automobUes  are  those 
capable  of  operating  on  an  alternative 
fuel  as  well  as  gasoline  or  diesel  fuel.) 
The  NHTSA  rule  establishes  a  minimum 
driving  range  of  200  miles  for  dual 
energy  passenger  automobiles  operating 
on  alcohol  as  well  as  petroleum  fuel. 
The  rule  establishes  a  minimum  driving 
range  of  100  miles  for  dual  energy 
passenger  automobiles  operating  on 
natural  gas  as  well  as  petroleum  fuel. 

D.  Advance  Notice  of  Proposed 
Rulemaking 

On  October  5, 199a  NHTSA  published 
an  Advance  Notice  of  Proposed  ' 
Rulemaking  (ANFRM)  concerning  the 
fuel  system  integrity  of  vehicles  using 
methanol  or  ethanol  (55  FR  41556). 
NHTSA  requested  comments  on 
whether  Standard  No.  301  should  be 
amended  to  set  specialized  requirements 
for  vehicles  using  methanol  or  ethanol 
fuels.  While  vehicles  using  such  fuels 
are  covered  by  Standard  No.  301,  the 
current  standard  does^not  address 
properties  of  alcohol  fuels  which  are 
different  from  those  erf  gasoline  or  diesel 
fiiel. 

In  the  ANPRM,  NHTSA  requested 
comments  on  whether  specialized 
requirements  should  be  developed  for 
alcohol  fuels  based  on  five  differences 
between  those  fuels  and  gasoline  or 


diesel  fuel.  The  areas  addressed  in  the 
ANFUM  were  (1)  the  acute  toxicity  of 
alcohol  fuels  when  ingested  or  absorbed 
through  the  skin,  (2)  the  differences  in 
the  flammability  and  explosive 
characteristics  of  alcohol  fuels,  (3)  the 
flame  luminosity  of  alcohol  fuels,  (4)  the 
energy  potential  of  alcohol  fuels,  and  (5) 
the  corrosiveness  of  alcohol  fuels. 
NHTSA  received  19  comments  on  the 
ANPRM  from  a  variety  of  groups. 

n.  Brief  Summary  of  Proposed  Rule 

After  considering  the  comments  on 
the  ANPRM,  NHTSA  has  decided  to 
propose  a  rule  to  address  the  acute 
toxicity  of  alcohol  fuels.  NHTSA  is 
proposing  to  address  this  potential 
problem  by  establishing  anti-siphoning 
requirements  for  vehicles  manufactured 
to  operate  on  alcohol  fuels  or  alcohol 
fuel  blends.  This  includes  dedicated, 
dual,  flexible  fuel  and  variable  fuel 
vehicles.  The  proposed  rule  would  cover 
both  methanol  and  ethanol  fuels  or  fuel 
blends. 

In  this  proposed  rule,  NHTSA  would 
cover  only  vehicles  produced  to  operate 
on  fuel  blends  with  at  least  20  percent 
alcohol  fuel  content.  Thus,  the  proposed 
rule  would  not  cover  vehicles  produced 
to  operate  on  gasohol,  which  may 
contain  about  10  percent  ethanol,  or 
oxygenated  gasoline,  which  may  contain 
small  amoimts  of  ethanoL  NHTSA 
discusses  the  proposed  rule  in  more 
detail  below. 

NHTSA  believes  that  this  proposed 
rule  is  consistent  with  the  provisions  in 
the  Clean  Air  Act  Amendments  of  1990. 
Section  247(e)  of  the  Clean  Air  Act 
states  that  DOT  "shall,  if  necessary, 
promulgate  rules  under  applicable  motor 
vehicle  laws  regarding  the  safety  of 
vehicles  converted  from  existing  and 
new  vehicles  to  clean-fuel  vehicles."  In 
addition,  section  250  of  the  Clean  Air 
Act  states  that  DOT  "shall,  in 
accordance  with  the  [National  Traffic 
and  Motor  Vehicle  Safety  Act  of  1966], 
promulgate  applicable  regulations 
regarding  the  safety  and  use  of  fuel 
storage  cylinders  and  fuel  systems, 
including  appropriate  testing  and 
retesting.  in  conversions  of  motor 
vehicles." 

in.  Discussioa  of  Comments  and  the 
Agency  Rasponae 

Below,  NHTSA  summarizes  the 
comments  on  the  ANPRM  and  discusses 
in  more  detail  the  agency  response  to 
those  comments  for  each  of  the  five 
areas  addressed  in  the  ANPRM. 

A.  Acute  Toxicity  of  Alcohol  Fuels 

The  acute  toxicity  of  alcohol  fuels 
when  ingested  is  a  concern.  The  concern 
is  primarily  for  methanol.  Ingestion  is 


the  quickest  route  of  methanol 
poisoning.  The  usual  fatal  dose  by 
ingestion  of  methanol  in  an  adult  is 
between  50  and  100  milliliters  (ml)  (2  to 
4  ounces).  As  little  as  25  to  50  ml  (1  to  2 
ounces  or  5  teaspoonfuls)  has  been  fatal. 
Less  than  12  ml  (1  tablespoonful)  of  M85 
in  a  one-year-old  child  is  a  potentially 
lethal  methanol  dose.  The  usual  adult 
fatal  dose  of  ethanol  by  ingestion  ranges 
from  240  to  300  ml.  The  usual  adult  fatal 
dose  of  gasoline  by  ingestion  ranges 
from  115  to  470  ml.  Methanol  can  also 
cause  blindness  when  ingested. 

Methanol  has  other  properties  that 
increase  NHTSA's  concern  about  the 
risk  of  methanol  poisoning.  Methanol 
does  not  have  a  taste,  color,  or  odor  that 
would  identify  it  as  methanol.  Thus, 
methanol  can  be  mistaken  for  water  or 
alcoholic  beverages.  There  are 
recognizable  symptoms  of  methanol 
poisoning.  These  include  visual 
disturbances,  abdominal  pain,  nausea, 
vomiting,  weakness,  and  dizziness. 
However,  the  onset  of  symptoms  is 
generally  between  12  to  24  hours,  and 
sometimes  up  to  a  few  days,  after 
ingestion  of  the  methanol. 

There  have  been  no  reported  cases  of 
M65  or  MlOO  ingestion  in  connection 
with  use  of  these  fuels  as  part  of  the 
demonstration  programs  discussed 
above.  Commenters  such  as  General 
Motors  (GM),  Ford,  Chrysler.  Crown 
Coach,  inc.,  and  the  National  Truck 
Equipment  Association  (NTEA),  stated 
that  they  knew  of  no  toxicity  incidents 
in  demonstration  or  test  vehicles. 
However,  the  American  Association  of 
Poison  Control  Centers  (AAPCC)  has 
estimated  that  there  might  be  up  to  195 
additional  fatalities  due  to  ingestion  of 
motor  fuels  yearly  if  methanol  were  to 
replace  gasoline.  This  includes  ingestion 
during  siphoning  from  a  vehicle  and 
ingestion  of  fuel  in  containers  by 
children.  The  AAPCC  has  also 
estimated  that  there  would  be  a 
corresponding  increase  in  the  number  of 
serious  injuries.  However,  NHTSA 
believes  that  the  AAPCC  estimate  may 
be  high.  The  AAPCC  data  were  not 
adjusted  for  the  fact  that  methanol  used 
for  automobiles  and  trucks  would 
probably  not  be  left  around  a  house  or 
garage  in  fuel  cans.  This  is  because 
methanol  is  likely  to  be  used  in  fewer 
devices  used  in  or  around  residences 
than  gasoline.  Thus,  it  is  less  likely  that 
children  would  be  exposed  to  methanol 
in  containers  as  they  are  for  gasoline  in 
containers.  NHTSA  believes  that  it  is 
also  less  likely  that  children  would 
siphon  methanol  from  vehicles  than  it  is 
that  they  would  siphon  gasoline.  This  is 
because  the  children  would  have  less 
use  for  the  methanol  since  it  would  have 
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fewer  uses  in  or  around  a  residence.  If 
the  data  are  adjusted  to  account  for 
these  facts,  NHTSA  esfiipates  that  the 
replacement  of  gasoline  with  methanol 
could  result  in  an  increase  of  about  23  to 
35  fatalities  annually  due  to  siphoning 
methanol  fuel  from  vehicles.  A  partial 
replacement  of  gasoline  with  methanol 
would  resiilt  in  a  lesser  increase  in 
fatalities. 

To  address  the  above  concerns,  a 
number  of  commenters,  such  as  the 
Insurance  Institute  for  Highway  Safety 
(IIHS),  Chrysler.  Navistar,  and  Nissan, 
stated  that  requirementa  for  anti- 
siphoning  devices  might  be  appropriate. 
According  to  Navistar,  such  a  device 
could  be  designed  as  a  screen  which 
could  also  serve  as  a  flame  arrester 
when  installed  in  the  fuel  tank  irlet. 
Snyder  Tank  Corporation,  a  fuel  lank 
manufacturer,  also  supported  anti- 
siphoning  devices.  Ford  stated  that  all 
alcohol  fuel  systems  riiould  be  designed 
to  guard  against  siphoning.  Ford  stated 
that  it  currently  plans  to  design  its 
alcohol  fueled  vehicles  to  guard  against 
siphoning,  even  without  regtilatory 
requirements.  Ford  stated  that  it  may  be 
possible  to  design  a  single  device  that 
has  anti-siphoning  and  anti-spitback 
functions  and  serves  as  a  flame  arrester. 
Ford  also  stated  that  manufacturers 
should  be  allowed  design  flexibility. 
Ford  pointed  out  that  anti-siphoning 
devices  could  slow  the  fuel  fill  rate  of  a 
vehicle  and  make  draining  of  the  fuel 
tank  prior  to  removal  more  difficult.  CM 
stated  that  its  variable  fuel  (methanol- 
gasoline)  demonstration  cars  have  an 
anti-siphoning  filler  design.  The  CM 
vehicles  also  have  methanol  handling 
caution  labels  on  the  vehicle  and 
information  in  the  owner's  manual 
supplement. 

After  considering  the  comments, 
NHTSA  is  proposing  an  amendment  to 
Standard  No.  301  to  establish  new  anti- 
siphoning  requirements  to  address  the 
acute  toxicity  of  alcohol  fuels.  The 
proposed  rule  would  apply  to  vdiicles 
manufactured  to  operate  on  alcohol 
fuels  or  alcohol  fuel  blends.  This 
includes  dedicated,  dual,  flexiUe  fuel, 
and  variable  fuel  vehicles.  The  coverage 
would  be  limited  to  the  types  of  vehicles 
ciurrently  covered  by  Standard  No.  301. 
This  includes  passenger  cars,  MPVa 
trucks,  and  buses  (including  school 
buses)  with  a  GVWR  of  laOOO  pounds 
or  less  and  school  buses  with  a  GVWR 
over  lOiOOO  pounds.  Most  transit  and 
intercity  buses,  which  are  predominately 
centraify  fueled,  would  not  be  covered 
by  the  proposal.  The  proposed  rule 
would  cover  both  methanol  and  ethanol 
fuels  or  fuel  blends. 
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In  this  pnqrased  rule,  NHTSA  would 
cover  only  vehicles  produced  to  operate 
on  hte\  blends  with  at  least  20  percent 
alcohol  fuel  content  Thus,  the  proposed 
rule  would  not  cover  vehicles  produced 
to  operate  on  gasohoL  which  may 
contain  about  10  percent  ethanol  or 
oxygenated  gasoline,  which  may  contain 
small  amounts  of  ethanol.  NHTSA  hat 
tentatively  concluded  that  fuels  with 
less  than  20  percent  methanol  content 
are  unlikely  to  result  in  fatalities  to 
persons  during  siphoning.  One  mouthful 
(roughly  3.4  ounces)  of  20  percent 
methanol  and  80  percent  gasoline 
content  fuel  is  a  potentially  fatal  dose. 
NHTSA  believes  that  a  person  is 
unlikely  to  swallow  and  lingest  more 
than  a  mouthful  of  fuel  during  siphoning. 
However,  NHTSA  requests  comment  on 
the  appropriate  level  of  alcohol  content 
for  coverage  under  the  anti-siphoning 
requirements.  Does  another  level  of 
alcohol  content  in  alcohol/gasoline 
blends  better  reflect  levels  of  acute 
toxicity  that  present  significant  concern? 

Since  methanol  is  more  acutely  toxic 
than  ethanol  NHTSA  is  also  requesting 
comment  on  whether  the  requirements 
should  apply  only  to  vehicles  fueled  by 
methanol  or  a  fuel  blend  containing 
methanol.  In  addition.  NHTSA  is 
requesting  comment  on  whether  the 
proposed  requirements  should  cover 
other  fuels,  such  as  gasoline  and  diesel 
fuel. 

The  proposed  rule  would  require  that 
the  fuel  tank  fill  system  performance  on 
vehicles  be  such  that  a  hose  with  a 
length  of  at  least  120  centimeters  (cm) 
and  an  outside  diameter  of  3.2 
millimeters  (mm)  or  more  would  not 
contact  liquid  fuel  when  the  hose  is 
inserted  into  the  fuel  tank  filled  to  90  to 
95  percent  of  capadty.  NHTSA  believes 
that  a  hose  with  an  outside  diameter  of 
3.2  mm  (Vk  inch)  is  the  smallest 
commercially  available  hose  that  would 
likely  be  used  for  siphoning.  The  agency 
believes  that  120  cm  (i.e.,  about  4  feet)  is 
the  maximum  distance  between  the  fiUer 
neck  opening  and  the  area  where  liquid 
fuel  is  stewed  in  the  vehicles  covered  by 
this  proposed  rule.  NHTSA  recognizes 
that  the  actual  distance  wiH  vary 
depending  on  the  size  of  the  vehicle  and 
the  configuration  of  its  fuel  filler/ storage 
system.  NHTSA  requests  comment  on 
whether  another  hose  diameter  or  length 
should  be  specified. 

NHTSA  is  proposing  that  the  hose 
used  in  the  test  procedure  proposed  in 
this  notice  be  made  of  vinyl  plastic  or 
rubber  material.  NHTSA  believes  that 
hoses  commonly  used  in  si|riMnung  are 
often  made  of  such  material  In  this 
proposed  rule.  NHTSA  is  not  specifying 
a  particular  degree  of  rigidity  for  the    . 


hose.  The  wwding  of  the  proposed 
regulatory  text  makes  clear  that  the 
hose  must  be  rigid  enough  to  be  inserted 
into  the  fuel  tank  fiU  systen  (i.e..  the 
filler  neck).  However,  NHTSA  requests 
comment  on  whether  the  agency  should 
specify  a  particular  degree  or  r^idity  for 
the  hose  and.  if  so,  what  degree  of 
rigidity  sbouk)  be  specified.  NHTSA  is 
also  not  specifying  that  a  particular 
decree  of  force  be  oaed  during  the 
proposed  test  procedure.  However, 
NHTSA  requests  comment  on  whether 
the  agency  should  specify  a  particular 
among  of  force  and,  if  so,  what  the 
amount  of  force  that  should  be  specified 
and  how  that  force  should  be  measured. 

If  this  proposed  rule  it  adopted  by  the 
agency,  NHTSA  expects  that 
manufacturers  could  install  a  screen  fai 
the  fuel  tank  filler  neck  to  prevent  a 
siphoning  hose  bom  being  inserted  in 
the  fuel  tank. 

NHTSA  recognizes  that  on  January  19. 
1990,  the  Environmental  Protection 
Agency  (EPA)  published  a  proposal 
seeking  to  reduce  evaporative  emissions 
through  anti-spitback  performance 
requirements  for  refueling  station  pumps 
dispensing  gasoline  and  methanol  (55  FR 
1914).  This  proposal  was  issued  because 
fuel  spitback  can  be  a  problem  for  some 
fill  neck  designs  when  fuel  fill  rates  are 
too  high.  EPA  held  a  public  hearing  in 
March  1990  in  conjunction  with  this 
rulemaking,  and  as  a  result  of  comments 
at  that  hearing,  is  also  considering  anti- 
spitback  performance  requirements  for 
the  vehicle  itself.  NHTSA  understands 
that  at  least  one  of  the  types  of 
hardware  technology  which  would 
provide  anti-spitbadc  performance  on 
vehicles  may  have  the  potential  to  also 
prevent  siphoning.  Nonetheless,  based 
on  conversations  with  EPA,  NHTSA  has 
concluded  that  its  anti-siphoning 
rulemaking  should  proceed,  since  there 
is  no  assurance  that  the  EPA  final  rule 
would  require  vehicle  changes,  or,  if  it 
did.  cause  vehicle  manufacturers  to 
select  hardware  that  would  not  only 
eliminate  spitback,  but  also  have  thie 
added  benefit  of  decreasing  the 
likelihood  of  siphoning.  If^  however,  an 
EPA  final  rule  concerning  vehicle 
spitback  performance  is  promulgated, 
and  such  a  rule  reqtures  manufacturers 
to  select  hardware  that  would  also 
preclude  or  redtice  siphoning,  then 
NHTSA  would  consider  terminating  this 
rulemaking. 

NHTSA  also  recognizes  that  an  anti- 
siphoning  device  could  slow  the  fuel  fill 
rate  of  a  vehicle  and  make  draining  of 
the  fueftank  prior  to  removal  more 
difficult  NHTSA  requests  comments  on 
possible  environmental  and  other 
consequences  of  a  slower  fill  rate. 
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NHTSA  also  requests  comment  on  the 
impact  of  a  more-difficult-to-drain  fuel 
tank  on  the  repair  of  motor  vehicles  and 
the  recycling  of  motor  vehicle  parts. 
NHTSA  tentatively  concludes  that  these 
potentially  negative  impacts  are 
justified  in  view  of  the  deaths  and 
injuries  that  would  be  avoided  by  an 
anti-siphoning  device.  However, 
NHTSA  requests  comment  on  this  poinL 

NHTSA  also  requests  comment  on 
whether  the  requiranents  proposed  in 
this  notice  should  apply  to  all  vehicle 
types  currently  subject  to  Standard  No. 
301  that  are  produced  to  operate  on  fuel 
blends  with  at  least  20  percent  alcohol 
fuel  content.  Should  some  vehicles  be 
excluded  from  coverage  entirely  or 
should  some  vehicle  types  be  subject  to 
different  requirements? 

NHTSA  bielieves  that  manufacturers 
of  vehicles  produced  to  operate  on  fuel 
blends  with  at  least  20  percent  alcohol 
fuel  content  will  include  that 
information  in  their  owner's  manual  and 
perhaps  in  a  label  near  the  fuel  tank 
filler  neck.  NHTSA  would  need  such 
information  for  compliance  testing  of 
vehicles  subject  to  any  final  rule. 
NHTSA  requests  information  from 
manufacturers  on  their  plans  to  make 
persons  aware  of  the  fuel  capabilities  of 
their  vehicles.  If  manufacturers  do  not 
plan  to  include  such  information  in  their 
owner's  manuals  or  in  a  label  on  the 
vehicle,  NHTSA  may  have  to  include 
requirements  in  the  final  rule  sufficient 
for  the  agency  to  conduct  compliance 
testing.  NHTSA  requests  comment  on 
whether  such  requirements  are 
necessary. 

NHTSA  also  requests  comment  on 
any  issues  concerning  compliance  by 
manufacturers  of  multi-stage  vehicles 
with  the  proposed  requirements. 
NHTSA  tentatively  concludes  that  the 
impacts  on  manufacturers  of  multi-stage 
vehicles  would  not  be  significantly 
different  from  those  on  manufacturers  of 
other  vehicles.  NHTSA  notes  that 
,  Standard  No.  301  currently  applies  to 
multi-stage  vehicles  and  does  not 
believe  that  the  additional  requirements 
proposed  in  this  rule  would  significantly 
increase  the  impact  on  manufacturers  of 
multi-stage  vehicles. 

B.  Explosive  Characteristics  of  Alcohol 
Fuels 

There  are  differences  in  the 
flammability  and  ignition  characteristics 
between  alcohol  fuels  and  gasoline.  In 
open  air  situations,  methanol  (MlOO)  is 
less  likely  to  ignite  than  gasoline.  This  is 
because  methanol's  vapor  is  produced  at 
a  slower  rate  and  disperses  more 
rapidly  than  that  of  gasoline.  MlOO  also 
has  a  lower  vapor  density  than  gasoline. 
High  density  vapors  settle  into  lo|r 


areas  or  follow  the  ground  and  may  flow 
to  an  ignition  source.  High  density 
gasoline  flows  are  a  major  reason  for 
ignition  of  fire  following  a  crash.  Unlike 
gasoline,  MlOO  diffuses  rapidly  in  open 
air  and  is  less  likely  to  accumulate.  This 
limits  the  possibility  of  flammability. 
NHTSA  believes  that  M85  is  likely  to 
act  similar  to  gasoline  in  open  air  - 
situations. 

In  enclosed  spaces  like^  fuel  tank, 
gasoline  is  virtually  incombustible. 
NHTSA  believes  that  M85  would  act 
much  like  gasoline  in  enclosed  spaces. 
However,  MlOO  is  more  likely  to  ignite 
in  an  enclosed  space.  This  is  because 
methanol's  volatility  and  flammability 
limits  allow  a  combustible  mixture  to 
exist  in  the  fiiel  tank  between 
approximately  45  and  106  degrees 
Fahrenheit.  Ethanol  fuel  is  flammable 
inside  a  fuel  tank  between 
approximately  5  and  106  degrees 
Fahrenheit. 

There  are  also  differences  in  fire 
severity  between  alcohol  fuels  and 
gasoline  and  diesel  fuels.  Once  ignition 
occurs,  gasoline  and  diesel  fuel  fires  are 
violent  and  severe.  The  heat  releases 
rates  of  gasoline  and  diesel  fuel  are  also 
relatively  high.  By  contrast.  MlOO  bums 
at  a  slower  rate  and  in  a  much  more 
controlled  manner.  Its  heat  release  rate 
is  about  one  eighth  that  of  gasoline. 
NHTSA  believes  that  the  fire  severity  of 
M65  is  between  that  of  MlOO  and 
gasoline.  The  volatility  of  Mes  is  high 
enough  to  cause  a  fire  to  develop  fully, 
immediately  following  ignition. 
However,  its  other  properties  would 
tend  to  limit  the  severity  to  which  it 
bums. 

In  the  ANPRM.  NHTSA  requested 
information  concerning  the  flammability 
of  alcohol  fuels  bom.  the  users  of 
alcohol-fueled  vehicles.  GM,  Ford. 
Chrysler,  and  Volvo  reported  no 
incidents  relating  to  in-tank  methanol 
fuel  flammability.  GM  also  stated  that 
GM  do  Brazil  has  reported  no  significant 
safety  problems  with  ethanol-fueled 
vehicles  produced  in  Brazil  since  1960. 

In  the  ANPRM.  NHTSA  also  asked 
whether  a  specific  level  of  vehicle  fuel 
tank  flame  arrester  performance  should 
be  required.  Such  a  requirement  would 
be  in  response  to  the  increased 
flammability  of  alcohol  fuels  in  confined 
spaces.  GM,  Ford,  and  Chrysler  stated 
that  a  requirement  for  a  flame  arrester 
was  not  necessary.  Ford  stated  that  fuel 
flame  arresters  do  not  appear  necessary 
because  of  projections  that  methanol- 
fueled  vehicles  will  result  in 
proportionally  fewer  crash-related  fires 
than  are  experienced  with  gasoline- 
fueled  vehicles.  GM  did  not  believe  that 
the  flammability  of  methanol  in  fuel 
tanks  was  likely.  GM  stated  that  several 


conditions  must  exist  simultaneously  to 
achieve  combustion.  First  a  combustible 
vapor  must  exist  in  the  fuel  tank.  This 
depends  on  the  interaction  between 
temperature,  fuel  blend,  fuel  vapor 
pressure,  and  the  level  of  fuel  in  the 
tank.  Second,  a  source  of  sufficient 
energy  to  bum  the  combustible  vapor 
must  be  present.  Third,  there  must  be  a 
vapor  path  to  the  source.  Fourth,  there 
must  be  efficient  energy  transfer  to  the 
unbumed  mixture. 

In  contrast  Navistar  stated  that  flame 
arresters  should  be  required  on  the  fuel 
tank  venting  system  and  the  fuel  tank 
inlet.  nHS  stated  that  NHTSA  should 
adopt  performance  requirements  to 
ensure  that  no  ignition  occurs  at  any 
situation  where  an  external  ignition 
source  is  near  a  fuel  filler  neck,  the  fuel 
tank  vents,  or  a  pa.  tially  filled  fuel  tank. 
IIHS  stated  that  current  technology, 
such  as  flame  arresters  and  extended 
filler  necks,  would  minimize  the  danger 
of  fuel  tank  explosion. 

In  comments  on  the  ANPRM,  GM 
stated  that  it  has  incorporated  flame 
arresters  in  the  fuel  tank  fill  tube  and 
vent  line  of  its  variable  fuel 
demonstration  cars.  According  to  GM, 
the  flame  arresters  prevent  external 
flame  from  propagating  into  the  fuel 
tank  and  provide  a  large,  cool  surface  to 
quench  the  flame  front. 

GM  also  stated  that  other  devices, 
such  as  bladder-type  fuel  tanks  and  fuel 
tank  foam  fillers,  are  not  now  feasible 
for  use  in  production  vehicles.  Similarly, 
Ford  stated  that  a  bladder  in  fuel  tanks 
was  impractical.  Ford  stated  that  this 
was  because  of  package  constraints  of 
filler  necks,  servicing  concerns,  and 
interference  with  fuel  level  sensing 
devices. 

After  considering  the  comments  on 
the  ANPRM  and  other  information, 
NHTSA  has  concluded  that  flame 
arrester  technology  is  still  in  the 
developmental  stage.  Flame  arresters 
are  generally  commercially  available 
only  for  stationary  tanks  or  large  tanks 
used  on  locomotives.  NHTSA  has 
further  concluded  that  more  research  is 
needed  before  the  agency  proposes  a 
rule  concerning  the  use  of  flame 
arresters  in  vehicles  fueled  by  alcohol. 
The  necessary  research  concerns  the 
fuel  combustion  properties  of  alcohol 
fuels  and  alcohol  fuel  blends.  Specific 
conditions  inside  the  fuel  tank  are 
necessary  for  flammability.  These 
conditions  include  temperature, 
pressure,  alcohol  content  and  energy 
content  of  the  ignition  source. 

In  addition,  MeS,  rather  than  MlOO,  is 
currently  being  used  in  demonstration 
programs.  M65  acts  much  like  gasoline. 
Hierefore,  NHTSA  concludes  that  more 
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retearcfa.  rather  than  inundate 
regulatory  action,  is  appropriate. 

C.  Flame  Luminosity 

Some  alcohol  fuels  have  different 
flame  luminosity  than  gasoline.  MlOO 
bums  with  a  bght  blue  flame,  which  is 
invisible  in  daylight  if  no  combustibles 
are  present.  M85,  when  burning,  is  more 
visible  in  daylight  Ethanol  flames  are 
fairly  luminous  in  daylight. 

The  lack  of  flame  luminosity  could  be 
dangerous  in  a  car  crash.  Vehicle 
occupants,  rescue  personnel,  or  others 
could  be  burned  by  a  source,  which  at 
least  initially,  would  not  be  viable. 
Because  of  these  concerns,  Transport 
Canada  conducted  tests  on  the  flame 
visibility  of  various  fuels  that  spilled  on 
engine  and  ground  surfaces  and  ignited. 
The  tests  showed  that  gasoline  and  low 
level  methanol  blends  had  flames  that 
were  more  visible  and  visible  earlier 
than  the  flames  of  methanol  and  high 
level  methanol  blends.  This  differing 
visibility  was  found  with  a  groimd 
surface  spill  on  gravel,  asphalt,  and 
grass.  On  grass,  the  flame  visibility  of 
both  neat  methanol  and  methanol-rich 
fuels  was  enhanced  somewhat  The 
visibility  was  lowest  on  the  gravel 
surface. 

A  number  of  commeniers  expressed 
concern  about  the  lack  of  hmiinosity  of 
MlOO  flames.  Cummenters  stated  that 
the  nearly  invisible  flames  could  be  a 
safety  problem  and  cause  an  increase  in 
bum  injuries  and  fatalities.  However, 
commenters  noted  that  the  involvement 
of  other  combustibles  in  a  Are  would 
produce  smoke  and  aid  in  flame 
visibiUty.  Commenters  also  stated  that 
M85  provides  sufHcient  luminosity 
during  daylight  fires.  However, 
commenters  indicated  that  an  additive 
is  needed  in  MlOO  to  increase  flame 
luminosity.  Some  of  the  commenters 
stated  that  NlfTSA  should  reqxiire  an 
additive  in  MlOO.  Commenters  also 
pointed  out  that  committees  of  the 
Society  of  Automotive  Engineers  (SAE) 
and  the  American  Society  for  Testing 
and  Materials  (ASTM)  are  working  to 
address  issues  concerning  the  flame 
luminosity  of  methanol. 

After  considering  comments,  NHTSA 
agrees  that  it  is  advisable  for  Aiels  to 
have  flame  luminosity.  However, 
NHTSA  has  determined  that  rulemaking 
in  this  area  is  premature.  NHTSA 
believes  that  it  is  more  appropriate  to 
await  the  results  of  ongoing  research  by 
government  and  industry  and  the 
recommendations  of  the  SAE  and  ASTM 
committees.  NHTSA  does  not  believe 
that  there  is  an  immediate  need  for 
action  since  manufacturers  are  using 
M85  in  their  demonstration  vehicles.  As 


discussed  above,  the  flame  luminosity  of 
MBS  is  more  than  that  of  MlOO. 

D.  Energy  Potential 

The  energy  content  of  alcohol  fuels  is 
less  than  the  energy  content  of  the  same 
volume  of  gasoUne.  Methanol's 
volumetric  energy  content  is  roughly 
one-half  that  of  gasoline.  Ethanol's 
volumetric  energy  content  is  about  two- 
thirds  that  of  gasoline.  Thus,  fuel  tank 
capacity  for  neat  alcohol  fuel  vehicles 
would  have  to  be  greater  than  that  for 
gasoline  vehicles  to  give  the  same 
driving  range.  However,  in  practice, 
flexible  fuel  vehicles  that  use  M85 
typically  have  the  standard  fuel  tank 
capacity. 

In  the  ANPRM,  NHTSA  requested 
comment  on  whether  a  possible  increase 
in  fuel  tank  capacity  for  alcohol  fuel 
vehicles  would  pose  a  safety  problem. 
NHTSA  also  asked  whether  the  size  of 
alcohol  fuel  tanks  are  hkely  to  increase 
in  size. 

On  the  latter  point  some  commenters 
stated  that  they  did  not  expect  fuel  tank 
size  to  increase  significantly,  at  least 
through  1995.  Other  conunenters 
indicated  that  any  size  increase  would 
depend  on  market  demand. 

Two  commenters  addressed  the  safety 
imphcations  of  larger  fuel  tanks.  NTEA 
stated  that  end  users  of  commercial 
trucks  made  in  multiple  stages  may 
install  aftermarket  tanks  outside  the 
frame  rails.  NTEA  stated  that  this  would 
increase  tank  exposure  to  the  possibility 
of  damage  in  a  collision.  Crown  Coach 
stated  that  the  greatest  danger  of  spills 
in  an  accident  may  occur  when  the  fuel 
crossover  line  between  two  tanks  is  torn 
away. 

After  reviewing  the  comments  in  this 
area,  NHTSA  has  decided  not  to  biitiate 
rulemaking  at  this  time.  NHTSA 
believes  that  the  current  Standard  No. 
301  addresses  the  potential  problem  by 
setting  maximum  allowable  fuel  leakage 
requirements  in  crash  tests. 

E.  CoiTosiveness 

Alcohol  fuels  are  more  corrosive  than 
gasohne.  Alcohol  fuels  cause  more  wear 
on  fuel  system  components  than 
gasoline.  The  ANPRM  requested 
comment  on  whether  alcohol  fuel 
vehicles  should  be  equipped  with  fuel 
tanks,  fuel  lines,  and  injector  nozzles 
that  are  resistant  to  corrosion.  The 
ANPRM  also  asked  whether  other 
vehicle  components  that  are  critical  to 
safety  and  may  be  affected  by  leakage 
of  alcohol  hiel  should  receive  protection. 

Some  commenters  stated  that  there  is 
a  potential  for  misapplication  of  parts  in 
the  aftermarket.  These  commenters  also 
stated  that  the  vehicle  conversion 
industry  did  not  understand  the 


corrosion  potential  of  alcohol  fuels. 
Other  commenters  stated  that  v^ide 
manufacturers  already  recognize  the 
need  for  fuel  system  compatibility.  They 
asserted  that  no  NHTSA  requirement  is 
necessary  or  apfnopriate. 

After  reviewing  the  comments, 
NHTSA  has  concluded  that  no 
regulatory  action  is  necessary  now. 
NHTSA  believes  that  the  possibility  of 
costly  repairs  under  warranty  and 
product  liability  concems  should 
provide  sufficient  incentive  for 
manufacturers  to  avoid  use  of  vehicle 
components  that  could  deteriorate  when 
exposed  to  alcohol  fuels.  NHTSA 
believes  that  such  incentives  would  also 
apply  to  the  aftermarket  parts  and 
vehicle  conversion  industries. 

IV.  Benefits  of  Pn^Mwed  Rule 

As  discussed  above,  NITTSA 
estimates  that,  without  anti-siphoning 
requirements,  a  complete  replacement  of 
gasoline  with  methanol  in  motor 
vehicles  would  result  in  between  23  and 
35  additional  fatalities  from  siphoning 
each  year,  partial  replacement  of 
gasoline  with  methanol  would  result  in  a 
proportionately  lesser  increase  in 
fatalities.  NHTSA  believes  that  an  anti- 
siphoning  requirement  would  prevent 
90%  of  these  fatalities  (21-32). 

NHTSA  estimates  that  a  complete 
replacement  of  gasoline  with  methanol 
in  motor  vehicles  would  result  in 
between  2,476  and  3,868  non-fatal 
methanol  ingestion  Injuries.  NHTSA 
estimates  that  the  health  care  costs  for 
methanol  ingestion  are  significanUy 
higher  than  those  for  gasoline  ingestion 
due  to  the  need  for  more  immediate 
diagnosis  and  the  possibility  of  more 
severe  injuries.  NHTSA  believes  that  an 
anti-siphoning  requirement  would 
prevent  90%  of  these  injuries  (2,22&- 
3,481).  The  costs  of  the  proposed 
requirement  are  discussed  below. 

V.  Costs  of  Proposed  Rule 

NlfTSA  estimates  that  the  proposed 
rule,  if  adopted  as  a  final  rule,  would 
have  relatively  small  costs.  NHTSA 
believes  that  manufacturers  would  use  a 
screen  in  the  fuel-filler  neck  to  meet  the 
proposed  requirements.  NHTSA 
estimates  that  the  cost  of  the  screen 
device  woiild  be  $0.65  per  vehicle.  If  the 
entire  fleet  of  15  million  vehicles  were 
fueled  by  methanol  or  ethanol  the  total 
cost  for  equipping  the  fleet  with  screens 
would  be  about  $9.75  million. 

NHTSA  believes  that  the  weight  of 
the  screen  would  be  negligible. 
Therefore,  the  proposed  requirement 
would  not  adversely  affect  fuel 
economy. 
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VLLeadtiaie 

NHTSA  is  proposing  to  make  the 
proposed  requirement  effective  on 
September  1. 1993.  This  should  provide  a 
leadtime  of  one  year  or  more  after  a 
final  rule  is  issued.  NHTSA  believes  that 
this  proposed  leadtime  is  reasonable. 
NHTSA  believes  that  it  would  be 
relatively  simple  for  manufacturers  to 
make  any  changes  necessary  to  comply 
with  the  proposed  requirements.  Devices 
currently  used  to  prevent  siphoning  are 
not  complicated  and  are  already  being 
used  by  Ford  and  GM  in  at  least  some 
demonstration  vehicles. 

Vn.  RHlemaking  Analyses 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  proposed 
rule  and  determined  that  it  is  not 
"major"  within  the  meaning  of  Executive 
Order  12291.  However.  NHTSA  has 
determined  that  the  proposed  rule  is 
"significant"  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
policies  and  procedures  because  of  the 
significant  pubUc  and  Congressional 
interest  in  die  rulemaking.  NHTSA  has 
estimated  the  costs  of  the  proposed 
amendments  to  Standard  No.  301  in  a 
Preliminary  Regulatory  Evaluation 
which  is  included  in  the  docket  for  this 
rulemaking.  As  discussed  above. 
NHTSA  estimates  that  the  proposed 
requirements,  if  adopted  in  a  final  rule, 
would  cost  approximately  $0.65  per 
vehicle.  The  maximum  total  cost 
assimiing  that  the  entire  fleet  is  made  up 
of  alcohol  fuel  v^cles,  would  be  about 
$9.75  million  per  year. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  imder 
the  Regulatory  FlexibiUty  Act  Based 
upon  the  agency's  evaluation,  I  certify 
that  this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  effect  of  this  proposal,  if  adopted, 
on  any  nnall  manufacturers  of  vehicles 
would  be  minor.  As  discussed  above. 
NHTSA  believes  that  manufacturers 
could  comply  with  the  proposed 
requirements  by  installing  a  screen 
device,  which  NHTSA  estimates  would 
cost  $0.65  per  vehicle.  Therefore,  the 
proposed  amendments  would  not  have 
any  significant  effect  on  the  price  of 
those  vehicles.  Since  the  purchase  price 
would  be  negligibly  affected,  there 
would  not  be  any  significant  effect  on 
small  entities  which  purchase  the 
vehicles.  Accordingly,  no  regulatory 
flexibility  analysis  has  been  prepared. 


C.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  NHTSA  has  determined 
that  the  proposed  rule  would  have  no 
Federalism  implication  that  warrants 
the  preparation  of  a  Federalism  report. 

D.  National  Environnfental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969. 
NHTSA  has  considered  the 
environmental  impacts  of  this  proposed 
rule.  The  agency  has  determined  diat 
this  proposed  rule,  if  adopted  as  a  final 
rule,  would  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment  As  discussed  above, 
NHTSA  does  not  beUeve  that  the 
proposed  rule  would  have  any 
significant  impact  on  fuel  economy. 

Vin.  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  533.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  Submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered.  To  the 
extent  possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  proposal  will  be  available  for 
inspection  in  the  docket  at  the  above 
address.  The  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  afier  the  closing 
date,  and  NHTSA  reconmiends  that 


interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon   . 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  SubjecU  in  49  CFR  Part  571 

Imports,  Motor  vehicles. 

In  consideration  of  the  foregoing.  49 
CFR  part  571  would  be  amended  as 
follows: 

PART  571-4AMENDED] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  1392, 1401, 1403, 1407: 
delegation  of  authority  at  49  CFR  1.50. 

S571J01    lAmended] 

2.  In  571.301.  section  S2  would  be 
revised  to  read  as  follows: 

S2.  Purpose.  The  purpose  of  this 
standard  is  to  reduce  deaths  and 
injuries  occurring  from  fires  that  result 
from  fuel  spillage  during  and  after  motor 
vehicle  crashes,  and  resulting  from 
ingestion  of  fuels  during  siphoning. 

3.  In  571.301,  a  new  section  S5.7  would 
be  added  to  read  as  follows: 

5.7.  Alcohol  fuel  vehicles.  Each 
vehicle  manufactiu^d  to  operate  on  an 
alcohol  fuel  (i.e.,  methanol  or  ethanol)  or 
a  fuel  blend  containing  at  least  20 
percent  alcohol  fuel  shall  meet  the 
requirements  of  S6.6. 

4.  In  571.301.  a  new  section  S6.6  would 
be  added  to  read  as  follows: 

S6.6.  Antisiphoning  test  for  alcohol 
fuel  vehicles.  Each  vehicle  shall  have 
means  that  prevents  a  hose,  made  of 
vinyl  plastic  or  rubber,  with  a  length  of 
at  least  120  centimeters  (cm)  and  a 
minimum  outside  diameter  of  3.2 
millimeters  (mm),  fiom  contacting  liquid 
fuel  in  die  vriiicle's  fuel  tank,  when  the 
hose  is  inserted  into  the  fuel  tank  fill 
system  (i.e.,  the  filler  neck),  with  the  fuel 
tank  filled  to  any  level  fitim  90  to  95 
percent  of  capacity. 

5.  In  571.301,  section  S7  would  be 
revised  to  read  as  follows: 

7.  General  test  conditions.  The 
requirements  of  S5.1  through  S5.6  and 
S6.1  and  S6.5  shall  be  met  under  the 
following  conditions.  Where  a  range  of 
conditions  is  specified,  the  vehicle  must 
be  capable  of  meeting  the  requirements 
at  all  points  within  the  range. 
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Issued  on  January  9. 1992. 
Barry  Felrice, 
Associate  Administrator  for  Rulemaking. 
[FR  Doc.  92-1008  Filed  1-14-92: 8:45  am] 

MUMO  CODE  4t10-S*-M 


49  CFR  Part  571 

[Docket  No.  88-06.  Notic*  14] 

RIN  2127-AC43 


Federal  Motor  Vehicle  Safety 
Standards;  Side  Impact  Protection 

agency:  National  Highway  TVafTic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT]. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  document  proposes  to 
amend  Federal  Motor  Vehicle  Safety 
Standard  No.  214,  Side  Door  Strength,  to 
clarify  how  the  quasi-static  door 
strength  test  procedure  is  to  be 
conducted  in  the  case  of  several  types  of 
vehicles.  Recently,  NHTSA  extended  the 
quasi-static  test  requirements  of 
Standard  No.  214,  which  formerly 
applied  to  cars  only,  to  trucks,  buses 
and  multipurpose  passenger  vehicles 
with  a  gross  vehicle  weight  rating  of 
10,000  pounds  or  less.  During  that 
rulemaking,  several  issues  were  raised 
concerning  the  application  of  the  current 
test  procedure  to  certain  types  of 
vehicles.  This  document  solicits 
comments  on  a  proposal  to  amend 
Standard  No.  214  to  resolve  these  issues. 
The  proposal  addresses  the  positioning 
of  the  loading  cylinder  in  testing  four 
different  types  of  doors:  (1)  A  door 
whose  lower  edge  is  not  at  aD  points 
parallel  to  the  sill;  (2)  a  door  whose 
lower  or  rear  edge  has  molding;  (3) 
double  cargo  doors;  (4)  a  door  which 
does  not  have  a  window. 
DATES:  Comments  must  be  received  on 
or  before  March  16, 1992.  The 
amendments  to  Sections  S2.1  and  S4 
proposed  in  this  document  would 
become  effective  September  1, 1993. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  room  5109,  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
Docket  Room  hours  are  9:30  a.m.-4  pjn.. 
Monday  through  Friday. 
'  FOR  FURTHER  INFORMATION  CONTACT. 
Dr.  Joseph  Kanianthra.  Chief,  Side  and 
Rollover  Crash  Protection  Division, 
Office  of  Vehicle  Safety  Standards. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street.  SW.. 
Washington.  DC  20590  (202)  366-2264. 
SUPPLEMENTARY  INFORMATION: 


Background 

Federal  Motor  Venicle  Safety 
Standard  No.  214,  Side  Impact 
Protection,  specifies  side  door'strength 
requirements  to  minimize  occupant 
injuries  that  occur  as  a  result  of  a 
vehicle's  side  structiu'e  being  pushed 
into  the  passenger  compartment  during 
side  impact  crashes.  Standard  No.  214 
requires  each  door  to  resist  crush  forces 
that  are  applied  inward  against  the 
door's  outside  surface  in  a  laboratory 
test.  The  forces  are  applied  by  means  of 
a  piston  pressing  a  vertical  steel 
cylinder  (or  semi-cylinder)  against  the 
middle  of  the  door.  The  standard 
specifies  aligning  the  longitudinal  axis 
of  the  cylinder  with  the  midpoint  of  a 
horizontal  line  drawn  across  the  span  of 
the  door,  five  inches  above  the  lowest 
point  of  the  door.  The  bottom  of  the 
cylinder  must  be  aligned  with  the  line 
drawn  five  inches  above  the  door's 
lowest  point,  and  the  top  of  the  cylinder 
must  extend  above  the  bottom  edge  of 
the  window  opening  by  at  least  0.5 
inches.  Thus,  according  to  these 
specifications,  the  loading  cylinder  is 
positioned  in  the  center  of  the  door 
panel  for  purposes  of  the  quasi-static 
test 

Standard  No.  214  currentiy  specifies 
locating  the  cylinder  in  the  center  of  the 
door  panel  for  two  reasons.  First,  the 
center  of  the  door  panel  is  the  weakest 
region,  where  the  greatest  intrusion  into 
the  passenger  compartment  is  likely  to 
occur.  The  standard  seeks  to  specify  an 
adequate  level  of  crush  strength  and 
associated  low  intrusion  at  the  door's 
midpoint  so  that,  if  an  impact  occurs 
elsewhere  on  the  door  panel,  the  door's 
strength  will  be  at  least  as  great  in  that 
location.  Second,  the  standard  specifies 
positioning  the  cylinder  in  the  middle  of 
the  door  panel  to  ensure  that  the  test 
will  evaluate  only  the  crush 
characteristics  of  the  door  panel 
without  any  interference  from  the  door 
frame,  or  the  sill  and  floor  structures  of 
the  vehicle. 

To  meet  the  door  strength 
requirements  of  Standard  No.  214, 
manufacturers  generally  reinforce  the 
vehicle's  side  doors  with  horizontal 
metal  beams.  The  door  beams  are 
designed  to  transmit  forces  through  the 
door's  hinges  and  lock  mechanism  to  the 
pillar  structures,  located  fore  and  aft  of 
each  door  in  most  body  styles  and 
vehicle  types. 

Rulemaking  History 

In  1989,  NHTSA  published  a  notice  of 
proposed  rulemaking  (NPRM)  to  extend 
the  quasi-static  test  requirements  for 
side  door  strength  firom  passenger  cars 
to  trucks,  buses  and  multipurpose 


passenger  vehicles  with  a  gross  vehicle 
weight  rating  (GVWR)  of  10.000  pounds 
or  less  (hereafter  referred  to  as  "LTVs"). 
(54  FR  52826.  December  22, 1989.)  After 
considering  the  comments  on  the  NPRM 
and  other  available  information. 
NHTSA  decided  to  extend  the  quasi- 
static  test  requirements  to  LTVs  with  a 
GVWR  of  10.000  pounds  or  less,  except 
for  walk-in  vans.  (56  FR  27427.  June  14. 
1991.)  The  final  rule  becomes  appUcable 
to  the  covered  LTVs  on  September  1. 
1993  and  specifies  the  same  test 
procedure  for  LTV  side  door  strength 
that  applies  to  passenger  cars. 

During  the  rulemaking  process, 
several  commenters  raised  questions 
regarding  the  application  of  the  test 
procedure  to  certain  types  of  LTV  side 
doors.  Additionally,  some 
manufacturers  have  recently  raised 
questions  about  the  application  of  the 
test  procedure  to  certain  types  of 
passenger  car  side  doors. 

This  notice  proposes  to  address  these 
concerns  by  amending  Standard  No.  214 
to  ensure  that  the  door  strength  test 
procedure  is  appropriate  for  the  side 
doors  on  all  types  of  covered  LTVs  and 
passenger  cars.  To  clarify  the  test 
procedure  proposed  in  this  notice,  the 
agency  also  proposes  to  replace  current 
Figure  1  of  Standard  No.  214  widi  a 
drawing  that  would  represent  the 
modified  test  procedure. 

Contoured  Doors 

Mitsubishi  asked  about  the 
appropriate  positioning  of  the  loading 
cylinder  for  a  door  whose  lower  edge  is 
not  at  all  points  parallel  to  the  door  sill 
(i.e..  is  not  at  all  points  essentially 
horizontal).  Specifically.  Mitsubishi 
referred  to  the  application  of  the  quasi- 
static  door  strength  test  to  the  front  side 
door  of  a  forward  control  van.  the  lower 
edge  of  which  is  curved  upward  to 
accommodate  the  front  wheel  well. 
Currentiy,  Standard  No.  214  specifies 
aligning  the  loading  cylinder  with  the 
mid-point  of  a  horizontal  line  drawn 
across  the  door,  five  inches  above  the 
lowest  point  of  the  door.  This  procedure 
works  well  when  the  door's  lower  edge 
is  itself  essentially  horizontal  along  its 
entire  length,  as  is  the  case  for  the  doors 
of  most  passenger  cars. 

However,  the  results  obtained  by 
following  the  existing  version  of  the 
quasi-static  door  strength  test  procedure 
in  testing  doors  with  contoured  lower 
edges  may  not  be  germane  for  two 
reasons.  First  the  portion  of  the  door 
panel  across  which  the  horizontal  line  is 
drawn  (five  inches  above  the  lowest 
point)  may  not  be  a  large  enough  surface 
against  which  to  apply  the  loading 
cylinder  without  causing  the  cylinder  to 
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engage  with  WMne  portion  of  the  door's 
contoured  edge  at  the  cylinder  presses 
inward.  This  is  not  desirable  since  the 
purpose  of  the  door  strength  test  is  to 
evaluate  the  crush  characteristics  of  the 
door  panel  itself,  exclusive  of  any  part 
of  the  frame,  sill  and  floor  structures,  or 
any  reinforcing  structures  that  may  be 
present  around  a  wheel  well  contour. 
Thus,  if  the  loading  cylinder  engages  the 
contoured  part  of  the  door's  lower  edge 
during  the  test,  that  edge  structure  may 
distort  the  actual  crush  strength  of  the 
door. 

Additionally,  when  the  portion  of  the 
door  panel  across  which  the  horizontal 
line  is  drawn  (for  purposes  of 
positioning  the  cylinder)  is  very  short 
following  the  current  test  procedure 
results  in  placing  the  cylinder  far  to  the 
side  rather  than  in  the  center  of  the  door 
panel.  This  is  inconsistent  with  the 
purpose  of  the  quasi-static  door  strength 
test.  That  test  is  intended  to  gauge  the 
crush  characteristics  of  the  door  panel 
at  the  middle  of  the  door  since  that  is  its 
weakest  region,  where  the  greatest 
intrusion  is  likely  to  occur. 

For  the  reasons,  the  existing  quasi- 
static  test  procedure,  aligning  the 
loading  cylinder  with  the  mid-point  of  a 
horizontal  line  drawn  five  inches  above 
the  lowest  point  of  the  door,  may  not  be 
an  appropriate  test  procedure 
specification  for  a  door  %vith  a  lower 
edge  that  is  not  at  aU  points  parallel  to 
the  sill.  Accordingly,  NtTTSA  proposes 
to  amend  Standard  No.  214  to  modify 
the  method  of  positioning  the  loading 
cylinder  during  the  quasi-static  door 
strength  test  so  as  to  accommodate  all 
types  of  vehicle  doors,  including  those 
with  contoured  lower  edges. 

Under  the  new  test  procedure,  the 
longitudinal  axis  of  the  cylinder  would 
be  aligned  with  the  midpoint  of  a 
horizontal  line  drawn  across  the  widest 
portion  of  the  door,  with  its  bottom 
surface  located  in  the  lowest  horizontal 
plane  such  that  the  lateral  projection  of 
the  bottom  surface  of  the  cylinder  on  the 
door  is  at  least  five  inches  from  any 
edge  of  the  door  panel,  including  any 
contotued  area.  This  procedure  woiUd 
replace  the  c\irrent  procedure  under 
which  the  cylinder's  longitudinal  axis  is 
aligned  with  the  midpoint  of  a  horizontal 
line  drawn  five  inches  above  the  lowest 
point  of  the  door,  with  the  bottom 
surface  of  the  cylinder  placed  in  the 
same  horizontal  plan  that  contains  the 
horizontal  line. 

This  proposed  new  procedure  for  the 
quasi-static  door  strength  test  would 
address  both  of  the  problems  created 
when  the  current  procedure  is  followed 
in  testing  contoured  doors  and  thus 
would  ensure  that  the  test  is  appropriate 
for  those  vehicles.  First,  by  specifying 


that  the  lateral  protection  of  the 
cylinder's  bottom  surface  be  at  least  five 
inches  from  any  edge  of  the  door  panel, 
the  new  procedure  would  ensure  that 
the  cylinder  does  not  engage  with  any 
structures  other  than  the  door  panel 
during  the  test  Additionally,  by 
specifying  that  the  horizontal  line  be 
drawn  across  the  widest  portion  of  the 
door  (the  midpoint  of  which  would  be 
used  to  align  the  cylinder's  longitudinal 
axis),  the  new  procedure  would  ensure 
that  the  cylinder  would  be  positioned 
essentially  in  the  center,  instead  of 
toward  the  side  of  the  door  panel. 

The  proposed  amendment  is  designed 
to  modify  the  test  procedure  so  that  it  is 
appropriate  for  every  previously 
covered  and  newly  covered  vehicle. 
This  amendment  if  adopted,  would 
primarily  affect  the  testing  of  LTVs 
(which  would  be  subject  to  Standard 
No.  214  effective  September  1, 10931  and 
would  not  affect  the  placing  of  the 
cylinder  in  testing  most  passenger  car 
doors  since  their  lower  edges  are 
essentially  horizontal.  Under  the  new 
procedure,  the  cylinder  would  still  be 
positioned,  in  the  case  of  a  door  with  a 
straight  lower  edge,  in  the  center  of  the 
door  panel,  5  inches  above  the  bottom 
edge.  The  agency  is  aware  that  some 
rear  passenger  car  doors  have  contoured 
lower  edges,  but  has  not  found  that  any 
of  these  doors  have  high  enough 
contours  that  following  the  new 
procedure  instead  of  the  current  one 
would  result  in  placing  the  loading 
cylinder  in  a  different  location.  Although 
it  is  nevertheless  possible  that  the 
proposed  amendment  would  change  the 
positioning  of  the  cylinder  for  some 
passenger  cars  having  contoured  rear 
doors,  the  agency  has  tentatively 
concluded  that  any  changes  would 
enhance  the  benefits  of  the  standard 
because'the  cylinder  would  be 
positioned  closer  to  the  center  of  the 
door  panel,  away  from  any  contoured 
edges.  Additionally,  the  agency  has 
tentativefy  concluded  that  any  such 
change  would  be  minor  and  would  not 
affect  the  compliance  of  those  vehicles 
with  Standard  No.  214. 

Doors  With  Moldings 

Mazda  recently  raised  an  issue 
regarding  the  application  of  the  quasi- 
static  test  procedures  to  vehicles 
equipped  with  decorative  or  protective 
side  door  moldings.  Standard  No.  214 
currently  specifies  aligning  the  bottom 
surface  of  the  loading  cylinder  witib  the 
midpoint  of  a  horizontal  line  drawn  five 
inches  above  the  lowest  point  of  the 
door.  Mazda  questioned  whether  a  door 
molding  that  extends  below  the  bottom 
edge  of  the  metal  door  panel  should  be 
included  in  the  determination  of  the 


"lowest  point  of  the  door".  The  agency 
responded  that  undfer  the  language  of 
the  current  standard,  the  lowest  point  of 
any  door  molding  would  be  considered 
the  lowest  point  of  the  door.  The  agency 
noted  at  that  time  that  it  was 
considering  proposing  an  amendment  to 
alter  the  determination  of  the  lowest 
point  on  doors  with  moldings. 

The  agency  now  proposes  to  amend 
Standard  No.  214  to  reflect  the  tentative 
conclusion  that  the  lowest  point  of  a 
vehicle's  door  should  be  considered  the 
lowest  point  on  the  outer  door  panel, 
excluding  all  decorative  or  protective 
moldings  that  extend  below  the  door 
panel's  lower  edge.  Standard  No.  214 
ciurently  specifies  that  the  bottom 
surface  of  the  loading  cylinder  be 
positioned  five  inches  above  the  door's 
lowest  point  to  ensure  that  the  test 
evaluates  the  crush  strength  of  the 
vehicle's  door  structure  alone.  If  the 
loading  device  were  to  be  located  closer 
to  the  lower  edge  of  the  door  panel,  the 
device  would  engage  with  the  sill  and 
floor  structures  of  the  vehicle  and  thus, 
distort  the  test  results.  When  a  vehicle's 
door  has  molding  that  extends  below  the 
bottom  edge  of  the  door  panel, 
measuring  five  inches  from  the  bottom 
of  that  molding  has  the  effect  of 
lowering  the  cylinder  to  such  a  point 
that  it  may  engage  with  the  sill  and  floor 
structure  of  the  vehicle.  This  result  is 
contrary  to  the  Standard's  intention  of 
evaluating  the  crush  strength  of  the  door 
structure  alone. 

If  the  amendment  is  adopted,  the  test 
procedures  would  specify  positioning 
the  loading  cylinder  in  the  lowest 
position  at  the  midpoint  of  a  horizontal 
line  drawn  across  the  widest  portion  of 
the  door  panel  such  that  every  point  on 
the  lateral  projection  of  the  cylinder's 
bottom  surface  on  the  door  would  be  at 
least  five  inches  from  the  bottom  edge  of 
the  door  panel  itself,  exclusive  of  any 
decorative  or  protective  molding.  This 
new  formulation  of  the  test  procedure 
would  ensure  that  for  doors  with 
moldings,  the  loading  cyhnder  is 
appropriately  positioned  to  evaluate  the 
strength  of  the  actual  door  structure, 
without  any  interference  from  the  sill 
and  floor  structure*. 

Double  Cargo  Door* 

Ford  Motor  Company  asked  whether 
double  side  cargo  doors,  a  pair  of  hinged 
doors  with  the  lock  and  latch 
mechanisms  located  where  the  two 
doors  meet  (i.e.,  where  the  door  lip* 
overiap),  should  be  considered  as  two 
separate  doors,  and  thus  each  tested 
separately,  or  treated  as  a  single  system 
and  subjected  to  a  single  test.  The 
treatment  of  the  cargo  doors  not  only 


1718 


Federal  RegMter  /  Vol.  57.  No.  10  /  Wednesday,  lanuary  15.  1992  /  Proposed 


Rules 


al^ects  the  number  of  door  strength  tests 
performed,  but  also  the  positioning  of 
the  loading  cylinder  during  the  test.  If 
the  cargo  doors  are  treated  separately, 
then  each  door  would  be  tested  with  the 
loading  cylinder  positioned  as  specified 
in  the  current  standard  for  any  other 
individual  door.  If  the  cargo  doors  are 
treated  together  as  a  system,  then  the 
loading  cylinder  would  be  positioned  so 
as  to  evaluate,  during  a  single  test,  the 
strength  of  both  doors  simultaneously. 

This  notice  proposes  to  amend 
Standard  No.  214  to  treat  double  cargo 
doors  as  a  single  system  and  to 
therefore  specify  that  they  be  tested 
simultaneously.  When  testing  double 
cargo  doors,  the  agency  would  position 
the  longitudinal  axis  of  the  loading 
cylinder  laterally  opposite  the  midpoint 
of  a  horizontal  line  drawn  across  the 
span  of  the  two  doors  at  the  widest 
point.  The  cylinder  would  be  located 
such  that  every  point  on  the  lateral 
projection  of  the  bottom  surface  of  the 
cylinder  on  the  door  would  be  at  least 
^ve  inches  from  any  other  edge  of  the 
door  panels,  exclusive  of  any  decorative 
or  protective  moldings. 

The  agency  proposes  to  treat  cargo 
doors  as  a  single  system  because  the 
agency  believes  that  the  door  strength 
test  should  determine  the  crush 
characteristics  of  a  door's  weakest 
region,  where  the  greatest  intrusion  is 
likely  to  occur.  Given  that 
manufacturers  use  horizontal  metal 
beams  and  pillars  as  the  means  of 
transmitting  crash  forces  into  the  pillar 
structures  of  the  doors,  the  cargo  door 
system  is  weakest  at  its  mid-point.  The 
agency  believes  that  this  approach  is 
appropriate  for  asymmetrical,  as  well  as 
symmetrical  pairs  of  doors  because  the 
weakest  point  of  the  double  door  span 
will  generally  be  the  midpoint, 
regardless  of  whether  the  two  doors  are 
the  same  size  (and  meet  at  the  mid- 
point) or  are  of  different  sizes, 

Windowless  Doors  | 

Finally,  the  agency  has  raised  the 
issue  of  the  proper  positioning  of  the 
loading  cylinder  on  rear  side  doors 
without  windows.  Currently,  Standard 
No.  241  speciHes  positioning  the  upper 
end  of  the  loading  cylinder  at  least  0.5 
inches  above  the  bottom  edge  of  the 
window  opening.  The  current  standard 
does  not  specify  the  positioning  of  the 
upper  end  of  the  cylinder  in  the  case  of 
windowless  doors. 

Accordingly,  this  notice  proposes  to 
amend  the  provisions  of  the  side  door 
strength  test  to  accommodate  instances 
in  which  the  side  door  being  tested  does 
not  have  a  window.  The  agency 
proposes  that  in  such  a  case,  the  upper 
end  of  the  loading  cylinder  be 


positioned  at  the  same  h-..ight  above  the 
ground  as  the  cylinder  is  positioned 
when  testing  the  front  side  door  of  the 
same  vehicle  which  has  a  window. 

Effective  Dates 

NHTSA  is  proposing  an  effective  date 
of  September  1, 1993  for  the 
amendments  to  Sections  S2.1  ajid  S4. 
For  LTV's,  this  date  reflects  the  fact  the 
requirements  of  Standard  No.  214 
become  applicable  to  those  vehicles  at 
that  time.  Since  the  proposed 
amendments  would  clarify  how  the 
standard's  test  procedures  is  conducted 
for  vehicles  with  certain  types  of  doors, 
NHTSA  believes  that  the  amendments 
should  have  the  same  effective  date  as 
the  primary  requirements. 

NHTSA  notes,  however,  that  it  is 
currently  considering  a  petition, 
submitted  by  GM,  requesting 
reconsideration  on  the  final  rule   • 
extending  Standard  No.  214  to  LTV's.  In 
its  petition,  GM  express  concern  that  the 
agency  had  not  yet  specified  the  test 
procedures  for  LTV's  with  double 
opening  cargo  doors  and  doors  with  no 
windows.  In  part  because  of  the  delay  in 
specifying  these  procedures,  GM 
requested  that  the  agency  phase-in  the 
requirements  for  LTV's.  NHTSA  plans  to 
issue  a  response  to  GM's  petition  for 
reconsideration  shortly.  At  this  time,  the 
agency  notes  that  it  plans  to  delay  for 
one  year  the  Standard  No.  214  effective 
date  for  LTV's  with  double  opening 
cargo  doors  and  doors  with  no  windows, 
as  part  of  its  response  to  GM's  petition. 
If  the  effective  date  of  the  primary 
requirements  are  delayed  for  one  year 
for  those  vehicles,  the  effective  date  of 
the  clarifying  amendments  would  also 
be  delayed  for  one  year  (to  September  1, 
1994). 

The  agency  notes  that,  for  cars  and 
LTV's,  the  proposed  amendments  would 
affect  the  positioning  of  the  loading 
cylinder  for  testing  doors  with  moldings, 
and  could  also  affect  the  cylinder's 
position  for  testing  some  contoured  rear 
doors.  The  proposal  of  a  September  1, 
1993  effective  date  is  premised  on  the 
behalf  that,  despite  the  possible  impact, 
a  short  leadtime  is  appropriate  since 
any  changes  in  the  testing  of  vehicles 
caused  by  adopting  the  amendment 
would  be  minor  and  should  not  create 
any  compliance  difficulties. 
Manufacturers  rely  on  side  door  beams, 
not  the  door  sill  or  reinforcements 
around  lower  edge  contours,  to  provide 
the  structure  necessary  to  meet 
Standard  No.  214.  Since  the  sill  and 
contour  structures  are  not  factors  in 
achieving  compliance,  a  slight  change  in 
the  positioning  of  the  loading  device  to 
ensure  that  the  loading  device  does  not 
engage  the  sill  or  contoured  edge  during 


testing  should  not  necessitate  «iy 
changes  in  design.  NHTSA  requiests 
comment,  however,  on  whether  the 
agency  is  correct  in  these  beliefs,  both 
with  respect  to  passenger  cars  and 
LTVs  currently  being  redesigned  to 
meet  Standard  No.  214. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures. 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291.  NHTSA  has 
determined  that  this  rulemaking  action 
is  significant  within  the  meaning  of  the 
Department  of  Transportation's 
.  regulatory  policies  and  procedures 
because  it  is  related  to  an  earlier  major 
rule  which  extended  the  Standard  No. 
214  quasi-static  test  requirements  for 
side  door  strength  to  LTV's.  The 
amendments  proposed  in  this  notice, 
however,  would  not  impose  any  new 
performance  requirements  but  would 
instead  clarify  the  appUcation  of  an 
existing  test  procedure  to  certain  newly 
covered  vehicles  whose  doors  have 
unusual  conffgurations.  Consequently, 
the  agency  expects  to  downgrade  this 
action  to  non-significant  in  the  event 
that  the  proposed  amendments  are 
adopted  as  a  final  rule  and  thus,  the 
agency  has  determined  that  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rulemaking  action  proposes  to 
amend  Standard  No.  214  to  clarify  the 
side  door  strength  test  procedures  for 
vehicles  with  certain  types  of  doors.  The 
proposed  amendments  would  merely 
create  a  new  testing  procedure  for  those 
vehicles  for  whom  the  current  procedure 
appears  inappropriate.  The  new  test 
procedure  is  not  expected  to  have  any 
signiflcant  effect  on  compliance  costs  as 
the  new  procedure  should  not 
significantly  affect  the  compliance  of 
passenger  cars.  Further,  it  should  not 
significantly  affect  manufacturers' 
efforts  to  develop  means  of  ensuring 
that  LTV's  comply  with  the  side  impact 
requirements  by  September  1, 1993.  The 
proposed  amendments  should  not  affect 
the  purchase  price  of  new  cars  or  LTV's 
and  thus  should  not  significantly  affect 
small  organizations  and  governmental 
units.  Accordingly,  the  agency  has  not 
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prepared  a  preliminary  regulatory ' 
flexibility  analysis. 

National  Environmental  Policy  Act. 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Executive  Order  12812  (Federalism) 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  agency  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Submission  of  Comments 

Interested  persons  are  invited  to 
submit  conunents  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (40  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  the  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 


proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  SubjecU  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 

PART  S71-FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 1407: 
delegation  of  authority  at  40  CFR  1.50. 

2.  S2.1  would  be  revised  to  read  as 
follows: 

§571.214    Standard  No.  214;  Skte  impact 
protaetkMi. 

S2.1    Definitions. 

Double  cargo  doors  means  a  pair  of 
hinged  doors  with  the  lock  and  latch 
mechanisms  located  where  the  door  lips 
overlap. 

Walk-in  van  means  a  van  in  which  a 
person  can  enter  the  occupant 
compartment  in  an  upright  position. 


3.  S4  would  be  amended  by  revising 
^agraphs  (b).  (c)  (2)  and  (3)  to  read  as 
foHows: 

S4.    Test  Procedures.  The  following 
procedures  apply  to  determining 
compliance  with  paragp-aph  S3: 
*        *        «        *        « 

(b]  Prepare  a  loading  device 
consisting  of  a  rigid  steel  cylinder  or 
semicylinder  12  inches  in  diameter  with 
an  edge  radius  of  one-half  inch.  The 
length  of  the  loading  device  shall  be 
such  that: 

(1)  For  doors  with  windows,  the  top 
surface  of  the  loading  device  is  at  least 
one-half  inch  above  die  bottom  edge  of 
the  door  window  opening  but  not  of  a 
length  that  will  cause  contact  with  any 
structure  above  the  bottom  edge  of  the 
door  window  opening  during  the  test. 

(2)  For  rear  side  doors  without 
windows,  the  top  surface  of  the  loading 
device  is  at  the  same  height  above  the 
ground  as  when  the  loading  device  is 
positioned  in  accordance  with 
paragraph  (b)(1)  of  this  section  for 
purposes  of  testing  a  door  on  the  same 
vehicle. 

(c)  *  V  * 

(1)  *  *  * 

(2)(i)  Except  as  provided  in  paragraph 
(c)(2)(ii)  of  this  section,  its  longitudinal 
axis  is  laterally  opposite  the  midpoint  of 
8  horizontal  line  drawn  across  the  < 
widest  portion  of  the  outer  surface  of  the 
door 

(ii)  When  testing  double  cargo  doors, 
its  longitudinal  axis  is  laterally  opposite 
the  midpoint  of  a  horizontal  line  drawn 
across  the  widest  portion  of  the  outer 
surface  of  the  double  door  span; 

(3)  Its  bottom  surface  is  located  in  the 
lowest  horizontal  plane  such  that,  every 
point  on  the  lateral  projection  of  the 
bottom  surface  of  the  device  on  the  door 
is  at  least  five  inches,  measured 
vertically  and  horizontally,  from  any 
edge  of  die  door  panel,  exclusive  of  any 
decorative  or  protective  molding. 

4.  Figure  1  to  Standard  214  would  be 
revised  as  follows: 

aiUJNO  OOOC  4St»4»-H 
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Issued  on  January  8, 1992. 
Bairy  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  92-902  FUed  1-14-92: 8:45  am] 
MLLMQ  CODE  4«10-<»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 

Atlantic  Sea  Scallop  Fishery;  Public 
Hearings 

aqency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Temporary  adjustment  of 
standards;  notice  of  public  hearings  and 
request  for  comments. 

summary:  NMFS  will  hold  public 
hearings  to  solicit  public  input  on  a 
temporary  adjustment  of  the  meat 
count /shell  height  standards  for  Atlantic 
sea  scallops. 

DATES:  The  public  hearings  will  be  held 
on  January  15, 1992,  and  on  January  21, 
1992,  beginning  at  10  a.m.  Written 
comments  will  be  accepted  through 


January  21, 1992,  at  the  address  given 
below. 

ADOmsSES:  The  January  15, 1992, 
hearing  will  be  held  in  conjunction  with 
the  New  England  Fishery  Management 
Council  (Council)  meeting  at  the  King's 
Grant  Inn,  Route  128  at  Trask  Lane, 
Danvers,  MA.  The  January  21, 1992, 
hearing  will  be  held  at  the  Northeast 
Regional  Office  of  the  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA. 
Written  comments  should  be  addressed 
to  Ridiard  Roe,  Director,  Northeast 
Regional  Office,  NMFS,  One  Blackburn 
Drive,  Gloucester,  MA  01930. 
FON  FURTHER  INFORMATION  CONTACT 
Patricia  A.  Kurkul,  Senior  Resource 
Policy  Analyst,  Fishery  Management 
Operations,  NMFS  Northeast  Region, 
508-281-0331. 

SUPPLEMENTARY  INFORMATION:  Section 
650.22  of  the  regulations  implementing 
the  Fishery  Management  Plan  for 
Atlantic  Sea  Scallops  (FMP)  (50  CFR 
part  650)  provides  authority  to  the 
Regional  Director  to  adjust  temporarily 
the  meat  count/shell  height  standards 
upon  finding  that  specific  criteria  are 
met.  The  standards  can  be  adjusted 
within  a  range  firom  25  to  40  meats  per 
poimd  and  may  be  adjusted  no  more 


than  5  meats  by  any  one  adjustment. 
The  Regional  Director  has  considered 
the  criteria  specified  in  {  650.22(0)  and 
has  decided  to  recommend  an 
adjustment  to  the  standards  from  30  to 
33  meats  per  pound  (shell  height  from 
3V^  inches  to  3 Via  inches)  for  the  period 
February  1. 1992,  through  September  30, 
1992. 

The  regulations  require  the  Regional 
Director  to  hold  a  public  hearing  on  this 
recommendation  and  to  solicit 
comments  from  the  Council.  The 
Regional  Director  may  modify  this 
recommendation  based  on  comments 
ttom  the  Council  or  the  public.  After 
consideration  of  the  full  record,  a  final 
determination  will  be  made  by  the 
Regional  Director  whether  or  not  to 
adjust  the  standards.  If  the  Regional 
Director  determines  that  the  standards 
should  be  adjusted,  notice  will  be 
published  in  the  Federal  Register. 

Dated:  Januaiy  9, 1992. 
David  S.  Crastiii. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service.      ^ 
[FR  Doc  92-1086  Filed  1-14-02;  8:45  am] 
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This  MCtfon  of  the  FEDERAL  REGISTER 
cofrtains  docufnenla  ott)er  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put)li&  Notices  of  hearings  and 
investigations,  comrnttee  meetings,  agency 
decisions  and  n;lings,  delegations  o* 
authority,  filing  of  petitions  and 
applications  arxJ  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADVISORY  COUNCIL  ON  HBTORIC 
PRESERVATION 


Meeting 

agency:  Advisory  Council  on  Historic 

Preservation.  j 

ACnON;  Notice  of  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  the  regulations  of  the 
Advisory  Council  on  Historic 
Preservation,  "Protection  of  Historic 
Properties"  (36  CFR  part  800),  that  a 
panel  of  three^members  of  the  Council 
will  meet  on  Monday,  January  27, 1992, 
to  consider  the  proposed  development 
master  plan  for  the  Southeast  Federal 
Center  in  Washington,  District  of 
Columbia.  The  proposal  as  currently 
planned  calls  for  the  preservation  and 
renovation  of  several  historic  structures, 
the  demolition  of  several  historic 
structures,  and  the  construction  of  more 
than  5  milUon  square  feet  of  new  office 
space.  This  undertaking  will  affect  the 
Washington  Navy  Yard  Aimex  Historic 
District,  which  is  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
as  well  as  other  properties  eligible  for, 
or  included  in,  the  National  Register. 

The  panel  will  meet  in  Washington, 
District  of  Columbia,  in  room  M-07  of 
the  Old  Post  Office  Building,  1100 
Pennsylvania  Avenue  NW,  at  1  p.m.  The 
panel  welcomes  written  and  oral 
statements  from  concerned  parties. 
Written  statements  should  be  submitted 
to  the  Council  by  January  24, 1992. 
Persons  wishing  to  make  oral  statements 
at  the  public  hearing  should  contact  the 
Council  by  January  24, 1992.  While 
priority  will  be  given  to  those  persons 
who  have  indicated  prior  to  the  meeting 
their  desire  to  speak,  testimony  of  all 
interested  parties  will  be  heard. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  to 
advise  the  President  and  Congress  on 
matters  relating  to  historic  preservation 
and  to  comment  upon  Federal,  federally 
assisted,  and  federally  licensed 


U  Ml 


undertakings  having  an  effect  upon 
properties  that  are  listed  in  or  eligible 
for  hsting  in  the  National  Register  of 
Historic  Places. 

Note:  The  meetings  of  the  Counal  are  open 
to  the  public  If  you  need  special 
accommodations  due  to  a  disability,  please 
contact  the  Council. 

FOR  FURTHER  INFORMATION:  Additional 
information  is  available  from  the 
Executive  Director,  Advisory  Coimcil  on 
Historic  Preservation,  1100  Pennsylvania 
Avenue  N'W.,  suite  809,  Washington,  DC 
20004,  Attention:  Ralston  Cox  (202-786- 
0505). 

Dated:  January  9, 1992. 
Robert  D.  Bush, 
Executive  Director. 

[PR  Doc.  92-1088  Filed  1-14-02;  8:45  am] 
niXINQ  CODE  4310-10-« 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Solvay  Animal  Health,  Inc.;  Intent  to 
Grant  Exclusive  License 

agency:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Solvay  Animal  Health,  Lie, 
Mandota  Heights,  Minnesota,  an 
exclusive  license  to  U.S.  Patent 
Application  Serial  No.  07/723,037, 
"Attenuated  Reverant  Serotype  1 
Marek's  Disease  Vaccine,"  filed  June  28, 
1991.  Notice  of  availability  was  given  on 
December  17, 1991,  in  the  Federal 
Register. 

DATES:  Comments  must  be  received  on 
or  before  March  18, 1992. 
ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Cooperative  Interactions, 
Beltsville  Agricultural  Research  Center, 
Baltimore  Boulevard,  Building  005,  room 
403,  BARC-W,  Beltsville,  Maryland 
20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT 
M.  Ann  Whitehead  of  the  OfHce  of 
Cooperative  Interactions  at  the 
Beltsville  address  given  above; 
telephone:  301/504-6786,  (FTS)  964-6786. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 


States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  for  Solvay  Animal  Health. 
Inc.,  has  submitted  a  complete  and 
sufficient  application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice.  Agricultural  Research 
Service  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7. 
NLA.  Whitehead. 

Coordinator,  National  Patent  License 
Program. 

[FR  Doc.  92-987  Filed  1-14-92;  8:45  am] 
BILUNO  COOE  341S-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-588-8101 

Mechanical  Transfer  Pressed  From 
Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  by 
one  respondent,  the  Department  of 
Commerce  has  conducted  an  ^ 

administrative  review  of  the 
antidumping  duty  order  on  mechanical 
transfer  presses  from  Japan.  The  review 
covers  one  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States  during  the  period  August  18, 1989, 
through  January  31, 1991.  The  review 
indicates  the  existence  of  a  dumping 
margin  for  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
equal  to  the  difference  between  United 
States  price  and  foreign  market  value. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  January  15, 1992. 
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Helen  KL  Kramer  or  Linda  D.  Ladwig, 
Office  of  A^eoDoits  CottpUance. 
International  Trade  Adoiinittratiaa,  UJ&. 
Department  of  Commerce  Wariiingtoii, 
DC  2QZ30;  telef^ione:  (202)  377-3793. 

SUPPLEMEMTMIV  MMMManONC 

Background 

On  February  11, 1991,  the  Department 
of  Commerce  ("the  Department") 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (5S 
FR  5385).  Four  respondents  requested  an 
adminis^tive  review.  We  initiated  the 
review  on  March  15, 1991  (56  FR  11177]. 
covering  the  period  from  August  18, 
1989,  through  January  31, 1991.  Three 
respondents  subsequently  withdrew 
their  requests  for  review.  Accordingly, 
on  May  22, 1991,  the  Department 
pubRshed  a  notice  of  Termination  in 
Part  of  Antidumping  Duty 
Administrative  Reviews"  (56  FR  23546). 
The  Department  has  now  amducted  this 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1^0,  as  amended  (the 
Act).  * 

Scopa  ot  tiM  Review 

Imports  covered  by  this  review 
inchide  medianicat  transfer  presses 
currently  classifiable  under  HTS  item 
numbers  8W2J9.0035  and  8406.94.5(M0. 
The  HTS  numbers  are  provided  for 
convenience  and  for  U.S.  Oistoms 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
product  coverage. 

For  paipoaes  of  this  review,  the  term 
"mechanical  transfer  press"  rdiers  to 
automatic  metal-fom^ng  madiiae  tools 
with  muhi|^  die  stations  in  mMA  the 
workpiece  is  moved  from  statioik  to 
station  by  a  transfer  mechanism 
designed  as  an  integral  part  of  the  press 
and  synchromzed  widi  the  press  actioii. 
whether  imported  as  machines  or  parts 
suitable  for  use  solely  or  priadpaliy 
with  these  machines.  Thoe  presses  may 
be  imported  assemUed  or  unassemUed. 
This  review  covers  sales  and  oitries  by 
bhikawaiiraa-Harima  Heavy  btdustries 
Co.,  Ltd.  (Oil)  during  the  period  from 
August  18, 1986,  through  Janiwry  31, 
1991.  This  review  does  not  cover  apaie 
and  re|dacement  parts  and  accessories, 
"which  are  the  sublet  of  a  pending  scope 
inquiry. 

United  States  Price 

The  Department  based  United  States 
price  on  purchase  price,  in  accordance 
with  section  772(b)  of  the  Act.  as  the 
sale  was  made  directly  to  the  first 
unrelat«i  purchaser  prior  to  inHMrtatioa' 
into  the  United  States.  We  based 
purchase  price  on  the  ex-factory  price  as 


reported  by  IHl,  adprnted  by  U.S. 

packing  costs. 

Foreign  Market  Vahie 

During  the  period  of  review,  the 
respondent  had  one  sale  ia  the  United 
States  and  one  sale  in  the  borne  market 
of  mechanical  transfer  presses.  As  there 
are  substantial  differences  between  die 
two  madmes,  we  determined  that  they 
could  not  reasonably  be  compared. 
Accardmgjy,  dtt  Department  used 
constructed  valoe  (CV),  as  defined  in 
section  773(e)  of  the  Act.  to  calculate 
foreign  market  value  (FMV). 

We  calculated  CV  as  the  cost  of 
materials  and  fabrication  of  the 
merchandise  exported  to  the  United 
States,  plus  general  expenses  and  profit 
We  used  IHI's  CV  data,  except  in  the 
following  instances  where  the  costs 
were  not  appn^wiat^  quantified  or 
valued: 

1.  We  recalculated  capitalized  interest 
expense  using  the  riiort-term  interest 
rates  submitted  by  IHI  as  part  of  its 
credit  expense  cahmlation.  We  applied 
these  rates  to  the  costs  accunnilated  in 
the  cost  ledgers,  and  added  die  resulting 
amount  to  the  cost  of  manufacturing. 

2.  We  revised  interest  expense  by 
deducting  short-term  interest  income 
from  total  interest  es^iense.  We  then 
excluded  the  interest  attributable  to 
^counts  receivable  and  inventory  to 
avoid  double  counting  the  Imputed 
credit  expenses  and  to  account  for  the 
capitalized  interest  expense. 

3.  We  revised  IHTs  estimated  cost  of 
manufacture  to  reflect  the  final  actual 
costs  incurred  as  per  the  submitted  cost 
ledger. 

4.  We  recalculated  product-^wdfic 
Research  k  Development  based  on 
IHoduct  cost  of  sales,  instead  of  net 
sales  as  submitted. 

5.  We  included  non-operating  items 
which  appeared  to  be  related  to 
production  activities  td  the  company  in 
the  Gcnoal  A  Administrative  expenses. 

6.  We  revised  the  variance  calculatioB 
to  reflect  the  stdanitted  cost  variances  of 
the  division  vriiich  manitfactured  the 
products  under  review. 

7.  We  revised  the  cakailation  of 
warranty  and  technics  sovice 
expenses  to  include  the  value  of  U.S. 
procurement  items. 

in  accordance  with  section 
773(e)(l)(BKi)  of  the  Act.  nnce  Offs 
general  expenses  exceeded  the  stataiary 
miniaMm  of  ten  percent  of  the  cost  of 
manufactailBg  (COM),  we  used  the 
company's  acinsl  general  ewpensfis.  as 
reviaed.  For  profit,  in  accordance  wiA 
section  773(e)(l)(B)(ii),  we  aaed  the 
statutory  awnimian  figwie  of  ejght 
percent  of  the  total  of  COM  plus  general 


expenses,  as  IHTs  home  market  profit 
was  hss  than  that  amount. 

We  Bwde  circanwtance  or  sale 
adJBStnients  to  CV  for  credit,  technical 
service,  and  warranty  expenses,  revising 
IHTs  claimed  adtostments  to  reflect  die 
differences  between  the  home  market 
and  U.S.  costs,  b  accordance  with  19 
CFR  353.56(bMl).  we  denied  the  claimed 
adjustaient  for  a  commission  paid  in  the 
home  market,  whidi  was  not  offset  by 
indirect  sriKng  expenses  in  the  U.S. 
market 

PieBniinsryBasaHsaf  Review 

As  a  resnft  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  the  Department  preliminarily 
determines  that  a  maripin  of  1.31  percent 
exists  for  IHI  for  the  period  Aagnst  18, 
1989,  through  Jannary  31, 1991. 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication,  in  accordance  with  19  CFR 
353.38(b).  Any  hearing,  if  requested,  will 
be  held  44  days  after  the  date  of 
publication  or  the  first  business  day 
thereafter.  Case  briefs  md/or  written 
comments  from  interested  parties  nwy 
be  submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments. 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  bter  dtan  37 
days  after  Aw  date  of  pidilicatian  of  Ikte 
notice.  The  Department  wiD  publish  the 
final  results  of  the  sdmmistrative 
review,  indwfing  die  results  of  its 
analysis  of  any  such  comments  or 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  dvties  on  all  appropriate 
entries.  The  Deportawnt  win  issae 
aiqmisement  instructions  directly  to  the 
Customs  Service. 

ParthenMMre,  the  following  deposit 
reqvirenwnte  wiD  be  effective  upon 
publication  of  the  final  resolts  of  this 
review  for  aD  shqmente  of  medianical 
transfer  pressea  flma  Japan  entered,  or 
withkawn  from  warriwase,  for 
consaanilien  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act  and  wiD  remain  in  rffect  until 
die  final  icsuHs  of  the  next 
adaunistrative  review:  (1)  The  cash 
dqtosit  rste  tor  the  isviswed  company 
%vill  be  dwt  established  te  the  final 
results  of  this  review;  (2)  for 
mefdmndise  exported  by  manufacturers 
or  exporters  not  cousred  te  iMa  review, 
but  covered  In  dm  original  less-than- 
fair-vahw  teseatigation.  tte  cash  deposit 
rate  wiQ  cantinns  to  be  die  rate 
published  in  the  final  determination  for 
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which  the  manufacturer  or  exporter 
received  a  company-specific  rate;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  that  established  for 
the  manufacturer  of  the  merchandise  in 
the  fmal  results  of  this  review  of  the 
manufacturer  and  (4)  the  cash  deposit 
rate  for  any  future  entries  from  all  other 
manufacturers  or  exporters  who  are 
unrelated  to  the  reviewed  firm  and  who 
were  not  covered  in  the  original  less- 
than-fair-value  investigation  will  be 
14.51  percent. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l] 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  January  8, 1992. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-1087  Filed  1-14-92;  8:45  am] 

MLUNO  COM  3510-OS-M 


(C-333-502] 

Deformed  Steel  Concrete  Reinforcing 
Bar  From  Peru;  Determination  Not  To 
Revolce  Countervailing  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  deformed 
concrete  steel  reinforcing  bar  (rebar) 
from  Peru. 
EFFECTIVE  DATE:  January  15, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Beth  Chalecki  or  Maria  MacKay,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  On 

November  7, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  56983)  its 
intent  to  revoke  the  countervailing  duty 
order  on  rebar  from  Peru  (40  FR  48819; 
November  27, 1985).  In  accordance  with 
19  CFR  355.25{d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order  is 
no  longer  of  interest  to  interested  parties 
and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by 
the  last  day  of  the  fifth  anniversary 
month.  We  had  not  received  a  request 
for  an  administrative  review  of  the  order 


UMI 


for  the  last  four  consecutive  annual 
anniversary  months. 

On  November  21, 1991,  Florida  Steel 
Corporation,  a  petitioner  in  the  original 
investigation,  objected  to  revocation  of 
this  order.  On  December  2, 1991,  the 
Government  of  Peru  requested  an 
administrative  review  of  the  order  for 
the  period  January  1, 1990  through 
December  31, 1990.  On  December  23, 
1991,  we  initiated  that  administrative 
review  (56  FR  66429).  Therefore,  we  no 
longer  intend  to  revoke  the  order. 

This  notice  is  in  accordance  with  19  GPR 
355.25(d). 

)oseph  A.  Spetrioi, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  92-1086  Filed  1-14-92;  8:45  am] 
BILUNO  CODE  3$10-OS-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientiflc  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  vtrithin  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  room  4211,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number.  91-180.  Applicant: 
University  of  Miami,  Rosentiel  School  of 
Marine  and  Atmospheric  Science,  4600 
Rickenbacker  Causeway,  Miami,  FL 
33149.  Instrument:  Mass  Spectrometer 
System.  Model  215-50.  Manufacturer 
Mass  Analyzer  Products  Ltd.,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  in  an  experiment  focused 
on  the  measurement  of  the  Xe  and  Kr 
isotopic  systems  in  a  variety  of  oceanic 
basaltic  glasses.  Application  Received 
by  Commissioner  of  Customs:  December 
3,1991. 

Docket  Number  91-181.  Applicant: 
U.S.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service,  Southeast  Fisheries 
Science  Center,  3500  Delwood  Beach 
Road.  Panama  City,  FL  32408. 
Instrument  Electronic  Measuring  Board 
with  Accessories.  Manufacturer 
Limnoterra  Atlantic  Inc.,  Canada. 


Intended  Use:  The  instrument  will  be 
used  to  collect  bioprofile  information  of 
various  coastal  and  reef  marine  fish 
species.  The  objective  of  the 
experiments  is  to  restore  and  manage 
the  identified  marine  fisheries  and  to 
maintain  them  at  the  maximum 
sustainable  yield.  Application  Received 
by  Commissioner  of  Customs:  December 
6, 1991. 

Docket  Number  91-182.  Applicant: 
The  University  of  Kansas,  Lawrence,  KS 
66045.  Instrument:  Mass  Spectrometer 
System,  Model  VG  Autospec-Q. 
Manufacturer:  VG  Instruments,  United 
Kingdom.  //ite;}(/e(y  Use:  The  instrument 
will  be  used  to  perform  high  (keV)  and 
low  (10-500  eV)  energy  collision 
experiments  on  ions  from  samples 
ionized  by  electron,  chemical  and  fast 
atom  bombardment  methods.  Sample 
introduction  will  be  by  gas 
chromatography,  liquid  chromatography, 
static  FAB,  flow  FAB,  direct  insertion  or 
direct  ionization  probe.  Important 
sample  types  will  be  peptides  and 
coordination  compounds/otganometallic 
for  which  FAB  ionization  is  the  method 
of  choice.  Collision  data  will  be  used  for 
structural  characterization  on  both 
classes  of  compounds.  The  instrument 
will  also  be  used  for  exact  mass 
determinations  at  8,000  to  30,000 
resolution  and  6  ppm,  or  better, 
accuracy.  Application  Received  by 
Commissioner  of  Customs:  December  6, 
1991. 

Docket  Number  91-183.  Applicant: 
East  Carolina  University.  Materials 
Management,  Whichard  Building, 
Greenville,  NC  27834.  Intrument: 
Stopped-Flow  Sample  Handling  Unit — 
Spectrometer  Workstation. 
Manufacturer  Applied  Photophysics, 
Ltd.,  United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  the  study  of 
the  regulation  of  muscle  contraction  and 
the  mechanism  by  which  muscle 
produces  force.  Specifically,  the 
instrument  will  be  used  to  measure  the 
change  in  binding  constant  of  ATP  and 
ATP&S  to  myosin-actin-tropomyosin- 
troporin  with  changes  in  calcium 
concentration.  A  second  line  of 
experimentation  involves  the  smooth 
muscle  regulatory  proteins  caldesmon 
and  calponin.  This  includes  the 
measurement  of  the  effect  of  these 
proteins  on  the  rate  of  ADP  release  and 
on  the  rate  of  dissociation  of  myosin 
from  actin  in  the  presence  of  ATP.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  the  courses: 
"Introduction  of  Research," 
"Dissertation  Research,"  and  "Physical 
Biochemistry."  Application  Received  by 
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Commissions  of  Customs:  December  10, 
1991. 

Docket  Number:  91-104.  Appiicant 
The  Connecticut  Agricultural 
Experunent  Station.  123  Huntington 
Street,  P.O.  Box  1106^  New  Haven,  CT 
06504.  InstniaienL  Vcrfiunetric  Spore 
Trap.  ManufactureK  Boritard 
Manufachuing  Co..,  Ltd..  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  naed  to  study  three  important 
plant  diseases  in  CcHmeGlicut:  apple 
scab,  chestnut  blight  and  Septoria  leaf 
spot  of  tomato.  Applicatioa  Received  by 
CcMnmissioner  of  Customs:  December  10, 
1991. 

Docket  Number  91-185.  Applicant: 
University  of  DKmMS  at  Urbana- 
Champaign,  506  South  Wright  Street, 
Urbana.  IL  61801.  InstnunenL  Mass 
Spectromet».  Model  IMS-5F. 
Manufacturer:  Cameca,  France. 
Intended  Use:  The  instrument  will  be 
used  for  analysis  of  the  elements 
present  on  a  microscopic  scale  in 
semiconductors,  ceramics  and  metals 
which  will  contribute  to  the 
understanding  of  a  wide  range  of 
materials  problems.  These  will  include, 
for  example,  diffusion,  ion  implantatioi. 
doping  and  annealing.  Application 
Received  by  Commissioner  of  Customs: 
December  10, 1991. 

Docket  Number  91-186.  Applicant 
Hofstra  University,  1000  Fulton  Street, 
Hempstead,  NY  11550.  Instnimer.L 
Slopped-Flow  Kinetics  Accessory, 
Model  SFA-12M.  Manufacturer  Hi  Tech 
Scientific,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  for  the 
study  of  the  properties  of  lipid  vesicles. 
These  studies  will  measure  the  rate  of 
fusion  of  lipid  vesicles,  and  the  rates  of 
processes  involved  in  ion  binding  to 
lipid  vesicles.  The  obfective  of  the 
experiments  is  to  gain  an  understanding 
of  the  mechanism  of  veside  fusion  as  a 
model  for  cellular  fusion  processes.  In 
addition,  the  instrument  will  be  used  in 
advanced  laboratory  courses, 
specifically  Biochemistry  Laboratory 
(1^3)  and  Physical  Chemistry  Laboratory 
(147-148).  Application  Received  by 
Commissioner  of  Customs:  December  10. 
1991. 

Docket  Number  91-187.  Applicant 
The  Pennsylvania  State  University, 
Materials  Research  Laboratory, 
University  Park.  PA  16802-4801. 
Instrument  CCD  Microscope  System. 
Afa/iu/ocfurer  Japan  High  Tecli  Co, 
Ltd.,  Japan.  Intended  Use:  The 
instrument  will  be  used  for  the 
examination  of  domain  and  phase 
phenomena  which  omtribute  to  the 
electrically  controlkkt  change  of  shape 
and  change  of  piezodectric  response  in 
families  6i  fenoic  transducers  and 
actuators  wliidi  sre  most  relevant  to 


navy  needs.  Appiicatkm  Received  by 
Commissioner  of  Custans:  Decemt>«r  10; 
1981. 

Docket  Number:  81-186.  Applicant 
Washingtoo  State  Univ^sity.  Division 
of  Purchasing.  French  Administration 
Building.  Room  220,  Pulhnan.  WA  99164- 
lOaOi  Instrument  Rheometer. 
Manufacturer  Miyska  Messtedmik 
GmbH  U  Co,  KG.  Getmany.  bitended 
Use:  The  instmnaent  will  be  used  to 
investigate  the  rheologica)  properties  of 
gums  and  gum  mixtwes  in  order  to 
create  a  general  picture  of  function  of 
typical  gums  or  gum  mixtures. 
Application  Received  by  Commissioner 
of  Customs:  December  10, 1991. 

Docket  Number  91-192.  Applicant 
The  Johns  Hopkins  University.  Charles 
&  34d)  Streets,  Baltimore,  MD  21218. 
Instrument  Anemometry  System 
Mainframe,  Power  Supply,  Test  Module 
and  Accessories,  Model  AN-1003. 
Manufacturer  AA  Systems  Laboratory. 
Israel  Intended  Use:  The  instrument  will 
be  used  to  perform  experiments  on 
turbulent  motion  in  the  wake  behind  a 
cylinder  in  a  large  wind  tunnri.  The 
properties  of  the  phenomena  to  be 
studied  are  5%  turbulence  intensity 
velocity  fluctuations  of  air.  The 
objective  of  the  research  is  to  study 
subgrid-scale  models  that  will  be  used 
in  the  near  future  for  turbulence 
simulaticHis  to  e.g.,  study  dynamical 
flow-fields  around  aircraft,  cars,  mixers 
of  chemicals,  combustion  chambers,  in 
brief  any  fkrw  that  displays  turbulent 
moticHi.  Application  Received  by 
Commissioner  of  Customs:  December  13, 
1991. 

Docket  Number:  91-193.  Applicant 
The  Ohio  State  University.  Department 
of  Veterinary  Clinical  Sciences,  1935 
Coffey  Road,  Columbus,  OH  43210-1089. 
Instrument  Grinding  (Lapping)  Machine, 
Model  ML-521D.  Manufacturer  Maruto 
Instrument  Co.,  Ltd^  Japan.  Intended 
Use:  The  instrument  wril)  be  used  for  the 
study  of  methyl  methacrylate  embedded 
bone  tissues  of  animals,  mainly  dogs. 
The  main  objectives  of  the 
investigations  are:  (1)  Documentation  of 
microradiograpkic  changes  in 
remodeling  activities  in  the  spine  and 
long  bones  in  aging  beagles  and  (2) 
characterization  of  histologic  changes  in 
undecalcified  bone  sections  in  the  spine 
and  long  bones  of  aging  beagles. 
Application  Received  by  Commissioner 
of  Customs:  December  13, 1991. 
Frank  W.  Giwi. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  SZ-iOm  Fifed  1-14-42:  •:4&  am) 
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Manufacturing  Tadinology  Cswtars 

aqenct:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 

ACTION:  Notice  of  the  availability  of 
funds:  notice  of  meeting. 

SUMRIAIIT:  In  accordance  with  die 
provisions  of  the  Omnibus  Ttade  and 
Competitiveness  Act  of  1988, 15  U.S.C 
278k,  the  National  Institute  of  Standards 
and  Technology  is  announcing  the 
availability  of  funds  and  requesting 
proposals  to  establish  two  additional 
Manufacturing  Technology  Centers.  In 
addition,  NIST  is  announcing  a  public 
briefing  for  potential  applicants  to 
further  discuss  the  program  and  answer 
questions  concerning  the  application 
and  selection  process.  (Catalog  of 
Federal  Domestic  Assistance  No.  11.611 
"Manufacturing  Technology  Centers 
Program.") 

DATES:  1.  Closing  Date.  Proposals  must 
be  received  at  the  address  below  by 
April  14. 1992., 

2.  The  applicants'  briefmg  will  begin 
at  9:30  a.m.  on  February  7, 1992. 

ADDWHStl.  1.  Applicants  must  submit 
one  signed  original  plus  fotuleen  (14) 
copies  of  their  proposal  along  with  the 
Standard  Form  424  (Rev  4-88).  Standard 
Form  424A  (4-88),  and  Standard  Form 
424B  (4-68)  to:  Director,  NIST 
Manufacturing  Technology  Centers 
Program,  Building  222.  room  B212, 
National  bistitute  of  Standards  and 
Technology,  Gaitbersburg,  MD  20899. 
Plainly  mark  on  the  outside  of  the 
package  that  it  contains  an  "MTC 
Proposal." 

2.  The  applicants'  briefing  will  be  held 
in  the  Administration  Building  (Green 
Auditorium),  National  institute  of 
Standards  and  Technology, 
Gaitbersburg.  MD. 

FOR  FURTHCII  •rORMATIOM  GOMTACn 
Kevin  Carr  at  (301)  975-5020  (voice)  or 
(301)  920-2934  (fax). 

SUFFLEMENTARV  INFOflMATION: 

Background 

The  National  Institute  of  Standards 
and  Technology  (NIST]  will  provide 
assistance  for  the  creation  and  support 
of  Manufacturing  Technology  Centers. 
Such  Centers  shall  be  afTiIiated  with  any 
■  United  States-based  nonprofit 
institution  or  organization,  or  group 
thereoC  that  applies  for  and  is  awarded 
financial  assfstance  in  accordance  with 
the  procedures  set  forth  in  15  CFR  part 
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290.  Individual  awards  shall  be  decided 
on  the  basis  of  merit  review. 

The  objective  of  the  Centers  is  to 
enhance  productivity  and  technological 
performance  in  United  States 
manufacturing  through: 

(1)  The  transfer  of  manufacturing 
technology  and  techniques  developed  at 
the  Institute  to  Centers  and,  through 
them,  to  manufacturing  companies 
throughout  the  United  States; 

(2)  The  participation  of  individuals 
from  industry,  universities.  State 
governments,  other  Federal  agencies, 
and,  when  appropriate,  the  Institute  in 
cooperative  technology  transfer 
activities; 

(3)  E^orts  to  make  new  manufacturing 
technology  and  processes  usable  by 
United  States-based  small-  and  medium- 
sized  companies; 

(4)  The  active  dissemination  of 
scientific,  engineering,  technical,  and 
management  information  about 
manufacturing  to  industrial  firms, 
including  small  and  medium-sized 
manufacturing  companies;  and 

(5)  The  utilization,  when  appropriate, 
of  the  expertise  and  capability  that 
exists  in  Federal  laboratories  other  than 
the  Institute. 

Manufacturing  Technology  Centers 
are  established  and  operated  via 
cooperative  agreements  between  NIST 
and  the  award-receiving  organizations. 
To  date,  NIST  has  awarded  funding  for 
five  Centers.  These  Centers  are  the 
Southeast  Manufacturing  Technology 
Center  (SMTC]  in  Columbia,  South 
Carolina,  the  Great  Lakes 
Manufacturing  Technology  Center 
(GLMTC)  in  Cleveland.  Ohio,  the 
Northeast  Manufacturing  Technology 
Center  (NEMTC)  in  Troy,  New  York,  the 
Mid-America  Manufacturing  Technology 
Center  in  Overland  Park,  Kansas,  and 
the  Midwest  Manufacturing  Technology 
Center  in  Ann  Arbor,  Michigan. 

Request  for  Proposals 

Contingent  upon  the  availability  of  FY 
92  and  future  year  funding,  NIST  plans 
to  establish  two  additional  Centers  with 
maximum  NIST  funding  levels  of  $1.5M, 
$3.0M,  $3.0M.  $2.4M,  $1.8M.  $1.2M  for 
years  1  through  6,  respectively,  for  each 
Center.  Applicants  are  required  to 
contribute  50  percent  or  more  of  the 
proposed  Center's  capital  and  annual 
operating  and  maintenance  costs  for  the 
flrst  three  years  and  an  increasing  share 
of  60,  70,  and  80  percent  in  years  4,  5. 
and  6,  respectively.  The  continuation 
and  level  of  NIST  funding  from  year  to 
year  will  be  at  the  discretion  of  NIST 
based  on  such  factors  as  satisfactory 
performance  and^e  availability  of 
funds. 
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The  competition  is  open  to  proposals 
based  on  any  of  the  major  discrete  part 
man\ifacturing  technology  disciplines  in 
which  NIST  has  technical  expertise  (for 
example,  mechanical  parts,  electronics 
assembly,  composites).  Geographical 
location,  physical  size,  concentration  of 
industry,  and  economic  significance  of 
the  service' region's  manufacturing  base 
will  be  factors  in  the  evaluation  of  new 
proposals.  A  proposal  for  a  Center 
located  near  an  existing  Center  may  be 
considered  only  if  the  proposal  is 
unusually  strong  and  the  population  of 
manufacturers  and  the  technology  to  be 
addressed  justify  it. 

NIST  will  provide  all  qualified 
proposals  to  a  Merit  Review  Panel 
organized  by  the  National  Research 
Council  (NRC)  which  will  evaluate  the 
proposals  in  accordance  with  the 
evaluation  and  selection  criteria  below 
as  extracted  directly  ht)m  15  CFR  part 
290.  NIST  will  consider  the  findings  of 
the  NRC  Merit  Review  Panel  in  its  final 
selection.  NIST  anticipates  making  the 
selection  and  announcement  of  the 
award  receiving  Centers  by  [date  to  be 
insert  by  NIST  immediately  prior  to 
publication]. 

Applicants'  Briefing 

NIST  will  conduct  a  public  meeting  to 
present  an  overview  of  the  Program  and 
to  allow  interested  parties  and  potential 
applicants  to  discuss  program  issues 
with  Institute  staff  Representatives 
from  existing  NIST  Centers  will  be 
available  at  the  briefing  to  answer  any 
questions  concerning  their  respective 
programs.  The  meeting  will  be  held  at 
the  Institute  at  the  location  and  time 
shown  above.  No  advanced  registration 
or  fee  for  attendance  is  required. 
Organizations  are  invited  to  send  a  one 
page  fax  of  the  names  or  approximate 
number  of  persons  planning  to  attend  to 
the  fax  number  listed  above  in  order  to 
permit  NIST  to  anticipate  attendance. 

Proposal  Requirement  Highlights. 
Applicants  should  refer  directly  to  15 
CFR  290,  which  contains  the  guidelines 
for  the  application,  qualification, 
selection  and  establishment  of  Centers. 
Applicants  should  particularly  note: 

•  There  is  a  25  page  limitation  on  the 
basic  proposal  text; 

•  Appendices,  or  other  relevant 
information,  in  support  of  the  basic 
proposal,  should  be  submitted  as  a 
separate  volume; 

•  The  applicant  is  required  to 
contribute  50  percent  or  more  of  the 
proposed  Center's  capital  and  annual 
operating  and  maintenance  costs  for  the 
Brst  three  years  and  an  increasing  share 
of  60,  70,  and  80  percent  in  years  4. 5, 
and  6,  respectively; 


•  At  least  55%  of  the  applicant's  share 
must  consist  of  cash  from  various 
sources  or  in-kind  contributions  of  full- 
time  personnel; 

•  "The  Center  must  focus  its  activities 
on  transferring  new  manufacturing 
technology  rather  than  on  performing 
research  and  development; 

•  Each  Center  shall  be  affiliated  with 
a  U.S.-based  nonprofit  institution  or 
organization  which  has  submitted  a 
qualified  proposal  for  a  Center 
Operating  Award  under  these 
procedures;-and, 

•  Support  may  be  provided  by  NIST 
.  for  a  period  not  to  exceed  six  years. 

Proposal  Evaluation  and  Selection 
Criteria 

In  making  a  decision  whether  to 
provide  financial  support,  NIST  shall 
review  and  evaluate  all  qualified 
proposals  in  accordance  with  the 
following  criteria,  assigning  eqiial 
weight  to  each  of  the  four  categor'es. 

(1)  Regional  Need.  Does  the  proposal 
deHne  an  appropriate  service  region 
with  a  large  enough  target  population  of 
small-  and  medium-sized  manufacturers 
which  the  applicant  understands  and 
can  serve,  and  which  is  not  presently 
served  by  an  existing  Center? 

(i)  Market  Analysis.  Demonstrated 
understanding  of  the  service  region's 
manufacturing  base,  including  business 
size,  industry  types,  product  mix,  and 
technology  requirements. 

(ii)  Geographical  Location.  Physical 
size,  concentration  of  industry,  and      ., 
economic  signiHcance  of  the  service 
region's  manufacturing  base. 
Geographical  diversity  of  Centers  will 
be  a  factor  in  evaluation  of  proposals;  a 
proposal  for  a  Center  located  near  an 
existing  Center  may  be  considered  only 
if  the  proposal  is  unusually  strong  and 
the  population  of  manufacturers  and  the 
technology  to  be  addressed  justify  it. 

(2)  Technology  Resources.  Does  the 
proposal  assure  strength  in  technical    ' 
personnel  and  programmatic  resources, 
full-time  staff,  facilities,  equipment,  and 
linkages  to  external  sources  of 
technology  to  develop  and  transfer 
technologies  related  to  NIST  research 
results  and  expertise  in  the  technical 
areas  noted  in  these  procedures? 

(3)  Technology  Delivery  Mechanisms. 
Does  the  proposal  clearly  and  sharply  . 
define  an  effective  methodology  for 
delivering  advanced  manufacturing 
technology  to  small-  and  medium-sized 
manufactiuers? 

(i)  Linkages.  Development  of  effective 
partnerships  or  linkages  to  third  parties 
who  will  amplify  the  Center's 
technology  delivery  to  reach  a  large 
number  of  clients  in  its  service  region. 
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(ii)  Program  Leverage.  Provision  of  an 
effective  strategy  to  amplify  the  Center's 
technology  delivery  approaches  to 
achieve  national  impact  as  described  in 
5  290.3(6). 

(4)  Management  and  Financial  Pian. 
Does  the  proposal  define  a  management 
structure  and  assure  management 
personnel  to  carry  out  development  and 
operation  of  an  effective  Center? 

(i)  Organizational  Structure. 
Completeness  and  appropriateness  of 
the  organizational  structure,  and  its 
focus  on  the  mission  of  the  Center. 
Assurance  of  full-time  top  management 
of  the  Center. 

(ii)  Program  Management. 
Effectiveness  of  the  planned 
methodology  of  program  management. 

(iii)  Internal  Evaluation.  Effectiveness 
of  the  planned  continuous  internal 
evaluation  of  program  activities. 

(iv)  Plans  for  Financial  Matching. 
Demonstrated  stability  and  duration  of 
the  applicant's  funding  commitments  as 
well  as  the  percentage  of  operating  and 
capital  costs  guaranteed  by  the 
applicant.  Identification  of  matching 
fund  sources  and  the  general  terms  of 
the  funding  commitments.-Evidence  of 
the  applicant's  ability  to  become  self- 
sustaining  in  six  years. 

(v)  Budget.  Suitability  and  focus  of  the 
applicant's  detailed  one-year  budget  and 
six-year  budget  outline. 

Supporting  Information  Packet.  NIST 
has  prepared  a  supplementary 
information  packet  which  contains:  a 
copy  of  15  CFR  part  290;  background 
information  on  the  existing  Centers  and 
the  NIST  Automated  Manufacturing 
Research  Facility,  the  Manufacturing 
Engineering  Laboratory,  the  Electronics 
and  Electrical  Engineering  Laboratory, 
the  Computer  Systems  Laboratory,  and 
the  Materials  Science  and  Engineering 
Laboratory;  Standard  Form  424  (Rev  4- 
88),  Standard  Form  424  (4-88),  and 
Standard  Form  424B  (4-88);  and  0MB 
Circular  A-110.  Information  packets  are 
available  upon  request  from  the 
information  contact  above.  Requests  via 
a  one  page  fax  to  the  above  number  are 
preferred.  Please  include  name,  mailing 
address,  and  telephone  number. 

Paperwork  Reduction  Act  This  notice 
contains  a  collection  of  information 
requirements  subject  to  the  Paperwork 
Reduction  Act  which  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0683- 
0005  for  use  through  September  30, 1992. 

Other  Requirements,  Requests,  and 
Provisions:  Applicants  who  have 
outstanding  accounts  receivable  with 
the  Federal  Government  may  not  be 
considered  for  Manufacturing 
Technology  Centers  Program  funding 
until  the  debts  have  been  paid  or 


arrangements  satisfactory  to  the 
Department  are  made  to  pay  the  debt. 
The  Manufacturing  Technology  Centers 
Program  does  not  involve  the  mandatory 
payment  of  any  matching  funds  from  a 
State  or  local  government,  and  does  not 
affect  directly  any  State  or  local 
government.  Accordingly,  the 
Technology  Administration  has 
determined  that  Executive  Order  12372 
is  not  applicable  to  this  program. 

Section  319  of  Public  Law  101-121 
prohibits  recipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Govenmient  in 
connection  with  a  specific  contract, 
grant,  cooperative  agreement  or  loan.  A 
"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements"  is 
,  required  to  be  submitted  with  any 
application  for  funding  under  the 
Manufacturing  Technology  Centers 
program.  Applicants  for  funding  are 
subject  to  Government-wide  Debarment 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement.  A  false 
statement  on  any  application  for  funding 
under  the  Manufacturing  Technology 
Centers  program  may  be  grounds  for 
denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  Awards  under  the 
Manufacturing  Technology  Centers 
program  shall  be  subject  to  all  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
assistance  awards. 

Dated:  January  8, 1992. 
John  W.  Lyons, 

Director,  National  Institute  of  Standards  and 
Technology. 
[FR  Doc  92-966  FUed  1-14-82;  &-45  am] 

WLUNQ  cow  Mie-IS-M 


National  OcMmic  and  Atmospheric 
Administration 

Marina  Mammala 

AOENCV:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACnON:  Issuance  of  a  Scientific 
Research  Permit  (PlTlB). 

On  December  4, 1991,  notice  was 
published  in  the  Federal  Register  (56  FR 
61232)  that  an  application  had  been  filed 
by  Ms.  Deborah  Glockner-Ferrari  and 
Mr.  Mark  ].  Ferrari,  Covington,  LA 
70433,  for  a  Permit  to  harass  annually, 
over  a  five-year  period:  Up  to  1,500 


humpback  whales  [Megaptera 
novaeangliae)  during  observational/ 
photo-identification  studies  and 
collection  of  sloughed  slcin  samples;  and 
up  to  500  bottlenose  dolphins  (Tursiops 
truncatus).  500  spotted  dolphins 
(Stenella  attenuata),  1,000  spinner 
dolphins  (Stenella  longirostris),  200  false 
killer  whales  [Pseudorca  crassidens), 
and  100  pilot  whales  [Clobicephala 
macrorhynchus)  during  opportunistic 
observational/photo-identification 
studies.  On  December  20, 1991,  a  notioe 
of  correction  was  published  in  the 
Federal  Register  revising  the  earlier 
notice  to  include  the  apphcants'  request 
to  export  from  the  United  States  to 
&igland  sloughed  skin  samples  from 
humpback  whales.  Research  activities 
will  be  limited  to  Hawaiian  waters. 

Notice  is  hereby  given  that  on , 

as  authorized  by  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407)  and' the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543),  the  National  Marine 
Fisheries  Service  issued  a  Permit  to  the 
above  applicant  to  harass  the  species/ 
numbers  of  marine  mammals  described 
above,  subject  to  certain  conditions  set 
forth  therein.  To  provide  a  standard, 
quantifiable  measure  of  approach  effort, 
approaches  to  humpback  whales  <100 
yards  (<300  yards  in  designated  cow/ 
calf  waters),  approaches  to  small 
cetaceans  <50  yards,  and  those  animals 
showing  signs  of  being  disturbed  no 
matter  the  distance  are  considered 
"taken"  by  harassment  and  counted 
against  the  number  of  animals 
authorized  in  the  Permit.  In  light  of  a 
plaimed  review  by  the  National  Marine 
Fisheries  Service  of  North  Pacific 
humpback  whale  research  during  1992, 
the  Permit  is  being  issued  through 
December  31, 1992  only. 

Issuance  of  this  Permit,  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  ^e  finding  that  the  Permit:  (1) 
Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  the  Permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  Act.  This  Permit  was 
also  issued  in  accordance  with  and  is 
subject  to  parts  220-222  of  title  50  CFR, 
the  National  Marine  Fisheries  Service 
regulations  governing  endangered 
species  permits. 

The  Permit  and  associated  documents 
are  available  for  review  in  the  following 
offices: 

By  appointment.  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  NOAA,  1335  East-West  Hwy.. 
SUver  Spring,  Maryland  20810  (301/71^ 
2289): 
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Coordinator,  Pacific  Area  Office, 
Southwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  2570  Dole 
Street,  Honolulu,  Hawaii  96822-2396 
(808/955-8831);  and 

Director,  Sguthwest  Region,  National 
Marine  Fislienes  Service,  NOAA,  300 
South  Ferry  Street.  Terminal  Island, 
California  90731-7415  (213/514-6196). 

Dated:  January  8, 1992. 
Nancy  Foater. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  82-1005  Filed  1-14-92;  8:45  am] 
MUJNO  cooe  3iio-ia-« 


DEPARTMENT  OF  DEFENSE 
Department  of  tti«  Air  Force 
USAF  Scientific  Advisory  Board 


The  USAF  Scientific  Advisory  Board's 
Committee  on  Technology  Options  for 
Global  Reach— Global  Power:  1995-2020 
(Support  panel]  will  meet  on  30-31 
January  1992,  at  HQ  AFSOC.  Hurlburt 
AFB,  FL,  8  a  jn.  to  5  p.m. 

The  purpose  of  this  meeting  is  to 
receiving  brieHngs  and  gather 
information  for  the  study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  tide  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811, 
Patsy  J.  ConiMr, 

A  ir  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  92-1090  Filed  1-14-92: 8:45  am] 
aiLUNO  cone  ssi«-ei-ii 

DELAWARE  RIVER  BASIN  I 
COMMISSION  ' 

Commission  Meeting  and  Public 
Hoaring 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
January  22, 1992.  The  hearing  will  be 
part  of  the  Commission's  regidar 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1:30 
p.m.  in  the  Goddard  Conference  Room 
of  the  Commission's  offices  at  25  State 
Police  Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioner*  and  staff  will  be  open 
for  public  observation  at  9-.30  a.m.  at  the 
same  location  and  will  include  status 
reports  on  the  upper  Delaware  ice  jam 
project,  amendment  of  Compact  section 


15.1(b)  to  fund  the  F.  E.  Walter  Reservoir 
project,  revised  retai^  water  pricing 
proposal,  golf  course  irrigator 
compliance  and  a  briefing  on  the  Scenic 
Rivers  water  quality  protection 
proposal. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
lOJ,  Article  11  and/or  Section  3.8  of  the 
Compact 

1.  County  of  Bucks  D-Bl-36  CP.  An 
application  for  approval  of  an  increased 
allocation  of  ground  water  withdrawal 
to  supply  the  applicant's  Neshaminy 
Manor  Complex  from  Well  Nos.  2, 4  and 
5.  Docket  D-85-44  CP,  approved  on  June 
27, 1985,  limited  the  withdrawal  from 
Well  Nos.  1, 2.  3  and  4  to  4.5  mg/30  days. 
Docket  D-87-99  CP,  approved  on  June 
22, 1988,  limited  the  withdrawal  from 
Well  No.  5  to  3.0  mg/30  days  without  an 
increase  in  total  system  withdrawal. 
Well  Nos.  1  and  3  have  been  abandoned 
due  to  low  yields.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  be  increased  from  4.5  mg/30 
days  to  6.0  mg/30  days.  The  project  is 
located  in  Doylestown  Township,  Bucks 
County  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

2.  Dairy  Center  Inc.  D-91-39.  An 
industrial  wastewater  treatment  plant 
(IWTP)  upgrade  and  expansion  project 
that  entails  modifications  to  the 
applicant's  existing  91,384  gallons  per 
day  (gpd)  activated  sludge  IWTP  to 
improve  effluent  quality  and  increase 
the  average  treatment  capacity  to 
150,000  gpd.  The  IWTP  will  continue  to 
serve  the  applicant's  dairy  products  and 
fruit  juice  processing  plant  and  the 
treated  effluent  will  discharge  to  Pine 
Run  via  a  new  outfall  structure  in  Upper 
Dublin  Township,  Montgomery  County, 
Pennsylvania. 

3.  Maidencreek  Township  Water 
Authority  D-91-58  CP.  An  application 
for  approval  of  a  ground  water 
withdrawal  project  to  supply  up  to  13.2 
mg/30  days  of  water  to  the  appUcant's 
distribution  system  from  new  Well  No.  3 
(Faust  Well),  and  to  retain  the  existing 
withdrawal  limit  from  all  wells  of  13.2 
mg/30  days.  The  project  is  located  in 
Maidencreek  Township.  Berks  County, 
Pennsylvania. 

4.  Hazleton  City  Authority  D^l-65 
CP.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  3.6  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
the  newBuck  Mountain  Well  No.  1, 
without  an  increase  in  the  previously 
approved  water  withdrawal  from  the 
Buck  Mountain  Creek  watershed,  and 


without  an  increase  in  the  previously 
approved  exportation  of  water  from  the 
Delaware  River  Basin.  The  Buck 
Mountain  Well  is  to  replace  the 
unfiltered,  giardia-contaminated  surface 
water  supply.  The  project  is  located  in 
Lausanne  Township,  Carbon  County, 
Pennsylvania. 

5.  East  Bangor  Municipal  Authority 
D-91-85  CP.  The  applicant  proposes  to 
construct  a  0.10  million  gallons  per  day 
(mgd)  sewage  treatment  plant  (STP) 
with  an  outfall  discharging  to  Brushy 
Meadow  Creek.  The  proposed  STP 
project  will  provide  secondary  treatment 
facilities  to  be  located  en  the  eastern 
bank  of  Brushy  Meadow  Creek, 
approximately  1000  feet  upstream  of 
Bangon  Borough's  corporate  boundary, 
in  East  Bangor  Borough,  Northampton 
County,  Pennsylvania. 

Proposed  Comprehensive  Plan 
Amendment  with  Respect  to 
Recreational  Areas  in  the  State  of 
Delaware.  A  proposal  to  revise  the 
Comprehensive  Plan  by  the  deletion  of 
the  Delaware  facilities  from  the  list  of 
non-urban  areas  included  in  Phase  I  of 
the  Plan,  July  1962,  and  the  inclusion  of 
the  current  list  of  water-related 
recreational  projects  located  in  the 
Delaware  portion  of  the  Delaware  River 
Basin. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  January  7, 1992. 
Susan  M.  Weisman, 

Secretary. 

[FR  Doc.  92-1040  Filed  l-14-«2: 8:45  am] 

BILUMG  COW  UM-W-H 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award  Intent  to 
Award  a  Grant  to  the  American 
FUtration  Society 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.7(b)(2)(i)(B),  it  is  making  a 
noncompetitive  financial  assistance 
award  based  on  an  unsolicited 
application  satisfying  the  criteria  of  10 
CFR  600.14(e)(1).  This  award  will  be 
made  under  Grant  Number  DE-FGOl- 
92FE62555  to  the  American  Filtration 


U  Ml 
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Society.  The  financial  assistance  will 
provide  partial  support  to  the  Fluid/ 
Particle  Processing  and  Separation 
Conference/Workshop. 

scope:  The  grant  will  provide  $5,000  in 
funding  to  the  American  Filtration 
Society  to  host  the  Fluid/Particle 
Processing  and  Separation  Conference/ 
Workshop  in  Gainesville,  Florida.  The 
process  of  separating  particles  from 
fluids  is  basic  to  both  energy  production 
and  environmental  protection.  The 
Conference/Workshop  contributes  to 
this  research  by  increasing  societal 
emphasis  on  domestic  and  industrial 
activities  affecting  the  environment  and 
our  natural  resources.  This  workshop 
also  provides  a  framework  conducive  to 
new  research  and  educational 
initiatives;  research  and  education  are 
essential  foundations  in  fluid/particle 
separation  processing,  and  are 
prerequisite  for  future  competitiveness 
of  this  nation  in  the  world  market. 

ELIOIBIUTV:  Based  on  the  receipt  of  an 
unsolicited  proposal,  eligibility  for  this 
award  is  being  limited  to  the  American 
Filtration  Society.  DOE  support  of  this 
activity  would  enhance  the  public 
benefits  to  be  derived.  DOE  knows  of  no 
other  entity  which  is  conducting  or 
planning  such  a  program. 

The  term  of  the  grant  shall  be  until 
March  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 
U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  ATTN: 
James  F.  Thompson,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
Arnold  A  Gjentad, 

Acting  Director,  Operations  Division  "B", 
Office  of  Placement  and  Administration. 
[FR  Doc.  92-1084  Filed  1-14-92;  8:45  am] 

BtLLINQ  COOE  e45l>-01-M 


Secretary  of  Energy  Advisory  Board; 
Task  Force  on  Radioactive  Waste 
Management;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  86  Stat.  770],  notice  is  hereby 
given  of  the  following  advisory 
committee  meetings: 

Name:  Secretary  of  Energy  Advisory 
Board  Task  Force  on  Radioactive  Waste 
Management. 

Date  and  Time:  February  4  and  5, 
1992.  9  a.m.-5  p.m. 

Location:  Lecture  Room.  Beckman 
Center,  100  Academy  Drive,  Irvine,  CA 
92715. 

Contact:  Dr.  Daniel  S.  Metlay,  AC-1. 
Designated  Federal  Officer,  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585,  (202)  586-3903. 


Purpose:  The  Secretary  of  Energy 
Advisory  Board  Task  Force  on 
Radioactive  Waste  Management  was 
established  in  October  1990  to:  (1) 
Identify  the  factors  that  affect  the  level 
of  public  trust  and  confidence  in 
Department  of  Energy  programs;  (2) 
assess  the  effectiveness  of  alternative, 
financial,  organizational,  legal,  and 
regulatory  arrangements  in  promoting 
public  trust  and  conRdence;  (3)  consider 
the  effects  on  other  programmatic 
objectives,  such  as  cost  and  timely 
acceptance  of  waste,  of  those 
alternative  arrangements;  and  (4) 
provide  the  Secretary  with 
recommendations  and  giaidance  for 
implementing  those  recommendations. 

Tentative  Agenda 

February  4, 1992 

9  a.m.-12  Noon — ^Task  Force  discussion  with 

participants  in  the  National  Academy  of 

Sciences  and  National  Academy  of  Public 

Administration  workshop. 
12  Noon-l:30  p.m. — Lunch  break. 
1:30  p.m.-4:30  p.m. — Continuation  of 

discussion  with  workshop  participants. 
4:30  p.m.-5  p.m. — Public  comments. 
5  p.m.— Adjournment. 

February  S,  19^ 

9  a.m.-|2  Noon — ^Task  Force  discussions. 

12  Noon-l:30  p.m. — Lunch  break. 

1:30  p.m.-2  p.m. — Public  comments. 

2  p.m.-5  p.m. — Gintinuation  of  Task  Force 

discussions. 
S  p.m. — Adjournment. 

Public  Participation:  The  Chairman  of 
the  Task  Force  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business. 

Members  of  the  public  are  welcome  to 
comment  at  the  meetings  on  any  of  these 
presentations  or  to  provide  views  on 
other  matters  that  fall  within  the  scope 
of  the  Task  Force's  Work.  It  is  requested 
that  those  individuals  provide  15  copies 
of  their  statements  at  the  time  of  their 
presentation.  Members  of  the  public 
may  also  submit  written  comments  to 
Dr.  Metlay  at  the  address  given  above. 

Minutes:  A  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  approximately  30  days 
following  the  meeting  at  the  Public 
Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday 
except  Federal  hohdays. 

Issued:  Washington,  DC  on:  January  10, 
1992. 

Marcia  L.  Mortis, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  92-1083  Filed  1-14-02;  8:45  am] 

MLUNO  COOC  SOO-Ot-M 


Federal  Energy  Regulatory 
Commission 

[Dodiet  No.  ER92-S-M0] 

Connecticut  Ught  A  Power  C04  Filing 

January  6, 1992. 

Take  notice  that  Connecticut  Light  & 
Power  Company  (CP  &  L)  tendered  for 
filing  an  amendment  to  its  October  1, 
1991  filing  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  14, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  ^ 

Loia  D.  CasbeU. 
Secretary. 
[FR  Doc.  92-991  Filed  1-14-82;  8:45  am] 

WUJNQ  COOC  «717-0t-H 


(Docket  No.  RP92-M-000] 
Moiave  Pipeline  Co^  Tariff  FHing 

January  &  1992. 

Take  notice  that  Mojave  Pipeline 
Company  ("Mojave"),  on  January  8. 
1992,  tendered  for  filing  its  FERC  Gas 
Tariff  Original  Volume  No.  1,  in 
compliance  with  part  154  of  the 
Commission's  regulations  and  the 
Commission's  orders  of  January  24, 1990, 
August  13, 1991  and  December  3, 1991  in 
Docket  Nos.  CP89-001  and  CP89-002 
("Certificate  Orders"). 

Mojave's  filed  tariff  contains  firm  and 
interruptible  transportation  rate 
schedules,  the  general  transportation 
terms  and  conditions,  the  form  of 
service  agreements  for  firm, 
interruptible  and.  initial  transportation 
service,  the  statement  of  transportation 
rates,  and  the  index  of  shippers.  The 
tariff  also  incorporates  the  changes  to 
Mojave's  tariff  as  described  by  the 
Certificate  Orders,  as  well  as  new 
creditworthiness  provisions.  Order  No. 
497  provisions,  corrections  of 
typographical  errors  and  conforming 
changes.  Mojave  proposes  that  its  tariff 
become  effective  on  February  1. 1992. 
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Mojave  states  that  copies  of  the  filing 
have  been  served  upon  all  of  Mojave's 
jurisdictional  transportation  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fUing  shoidd  R\e  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  Hied  on  or  before 
January  15, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  l>ut  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wisiiing  to  become  a  party 
must  fiie  a  motion  to  intervene.  Copies 
of  tills  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Uis  D.  CasMl. 
Secretary. 

[FR  Doc.  92-992  Filed  1-14-92;  8:45  am] 
BtLUNQ  cooc  mr-ovM 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-4093-2] 


National  Emission  Standards  for  Coke 
Oven  Batteries  Advisory  Conimlttee; 
Estal}llshinent  and  Open  Meeting 

agency:  Environmental  Protection 
Agency. 

action:  Establishment  of  advisory 
committee  and  notice  of  open  meeting. 

summary:  As  required  by  section  9(a}(2] 
of  the  Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C.  App.,  EPA  is  giving 
notice  of  the  establishment  of  an 
advisory  conunittee  to  develop  specifit 
recommendations  with  respect  to 
National  Emission  Standards  for  Coke 
Over  Batteries  pursuant  to  section  112  of 
the  Clean  Air  Act  as  amended.  EPA  has 
determined  that  the  establislunent  of 
this  committee  is  in  the  public  interest 
and  will  assist  the  Agency  in  performing 
it  duties  under  sections  112, 114,  and 
301(a]  of  the  Clean  Air  Act  as  amended. 
Copies  of  the  Committee's  charter  will 
be  filed  with  the  appropriate  committees 
of  Congress  and  the  Library  of  Congress 
in  accordance  with  section  9(c)  of 
FACA. 

The  Committee  solicits  anyone  who 
believes  their  interest  would  be 
signiHcantly  affected  by  a  National 
Emission  Standard  for  Coke  Over 
Batteries,  who  also  believes  that  interest 
is  not  adequately  represented  on  the 
Committee,  to  apply  for  membership  on 


it.  Applications  must  be  received  by  the 
close  of  business  on  January  28, 1992. 
DATES:  The  Committee  will  meet  on 
February  6  and  7,  and  on  Februar>  19 
and  20.  Both  meetings  will  run  from  11 
until  6  on  the  first  day  and  from  8:30 
until  3  on  the  second.  The  meetings  are 
open  to  the  public  without  advance 
registration.  Members  of  the  public  may 
attend,  make  statements  during  the 
meeting  to  the  extent  time  permits,  and 
file  reports  with  the  Committee  for  its 
consideration. 

addresses:  Both  meetings  will  be  held 
at  the  Quality  Hotel  Capitol  Hill,  415 
New  Jersey  Avenue,  NW.,  Washington, 
DC.  202-638-1 616. 

A  docket  has  been  established  for  the 
advisory  committee.  Comments 
concerning  the  committee  and  its  woric 
should  be  submitted  (in  duplicate  if 
possible)  to  Air  Docket  Section, 
Attention  Docket  #A-79-15, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  20460.  A 
copy  should  also  he  sent  to  Amanda 
Agnew,  Office  of  Air  Quality  Plarming 
and  Standards,  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27111.  This  docket  contains 
materials  relevant  to  this  advisory 
conunittee,  and  it  may  be  inspected  in 
room  1500M.  Ist  Floor,  Waterside  Mall, 
401 M  Street  SW..  Washington,  DC. 
between  8:30  a.m.  and  noon,  and  1:30 
p.m.  imtil  3:30  p.m.  on  weekdays.  As 
provided  in  40  CFR  part  2.  a  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  wanting  further  information  on 
the  substantive  matters  related  to  the 
National  Emission  Standard  for  Coke 
Oven  Batteries  should  call  Amanda 
Agnew,  Office  of  Air  Quality  Planning 
and  Standards  at  919-541-5268.  Anyone 
wanting  further  information  on 
administrative  matters  such  as 
conunittee  arrangements  or  procedures 
should  contact  the  committees 
independent  facilitator.  Philip  ].  Harter 
at  202-687-1033. 

8UFPLEMENTARV  INFORMATION:  The- 
Clean  Air  Act  Amendments  of  1990 
require  EPA  to  issue  National  Emission 
Standards  for  Coke  Over  Batteries  by 
December  31, 1992.  The  agency  has 
conducted  informal  discussions  to 
review  emissions  data  from  coke  ovens, 
the  cost  of  various  compliance  activities, 
and  their  economic  impact.  The 
discussions  have  gone  well,  and  the 
participants  have  proposed  developing 
specific  reconunendations  to  the  agency 
concerning  the  regulation  of  coke  ovens 
under  the  CAAA.  EPA  now  believes  that 
using  an  advisory  committee  to  make 
specific  recommendations  with  respect 
to  the  coke  oven  standards  would  help 


the  agency  achieve  its  statutory 
mandate.  It  is  therefore  establishing  the 
National  Emission  Standard  for  Coke 
Over  Batteries  Advisory  Committee. 

Background 

EPA  first  addressed  coke  ovens  in  the 
late  1970s.  A  standard  was  proposed  in 
1987,  but  it  was  held  in  abeyance  due  to 
the  anticipated  requirements  of  the 
Clean  Air  Act  Amendments.  The  new 
regulations  are  required  by  title  11  of  the 
Act  as  amended.  The  purpose  of  title  HI 
is  to  reduce  the  adverse  effects  of 
hazardous  air  pollutants  from  new  and 
existing  sources.  Section  112  required 
EPA  to  set  allowable  emission  limits  for 
coke  oven  doors,  lids,  removals 
(offtakes),  and  seconds  of  charging. 

Statutory  Provisioos 

The  Clean  Air  Act  requires  standards 
for  maximum  achievable  control 
technology  (MACT)  for  existing  sources, 
lowest  achievable  emissions  rate 
(LAER)  for  existing  sources,  MACT  for 
new  sources,  and  work  practices.  When 
considering  limits  for  MACT  for  existing 
sources,  the  CAAA  specify  that  these 
standards  are  to  require  at  minimum 
that  coke  oven  emission  not  exceed  8 
percent  leaking  doors  on  each  battery,  1 
percent  leaking  lids,  5  percent  leaking 
offtakes,  and  16  seconds  of  visible 
emissions  per  charge.  In  establishing  the 
standards,  the  use  of  luting  compounds 
to  prevent  door  leaks  and  the  use  of 
nonrecovery  technologies  as  the  basis 
for  standards  for  new  sources  must  be 
evaluated.  Existing  coke  oven  batteries 
must  comply  with  the  standards  by 
December  31. 1995.  and  new  batteries 
must  comply  with  MACT  for  new 
sources  upon  start-up.  EPA  is  required 
to  issue  the  new  regulations  by 
December  31. 1992. 

Section  112(d)(8)  also  requires 
promulgation  of  work  practice 
regulations  for  new  and  existing  coke 
over  batteries.  Existing  batteries  must 
comply  with  the  woric  practice 
regulations  by  November  15, 1993.  The 
CAAA  specify  that  the  woric  practice 
regulations  require — as  appropriate — the 
use  of  luting  compounds,  if  EPA 
determines  they  are  an  effective  means 
of  controlling  leaks,  as  well  as  door  and 
jam  cleaning  practices. 

Section  112(f)  also  requires  EPA  to 
promulgate  residual  risk  standards  in 
the  year  2000.  Coke  oven  batteries 
wo^d  be  required  to  {»mply  with  these 
limits  by  December  31,  2003.  Section 
112(f)  permits  an  owner  or  operator  of  a 
coke  oven  battery  to  defer  meeting  the 
residual  risk  limit  until  the  year  2020 
provided  that  the  fciUowing 
requirements  are  met 
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•  By  November  15, 1993,  batteries 
must  not  exceed  8  percent  leaking  doors, 
1  percent  lealdng  Uds,  6  percent  leaking 
offtakes,  and  16  seconds  of  visible 
emissions  per  charge. 

•  By  January  1, 1998,  the  batteries 
must  meet  the  LAER  standard  that  is 
defined  as  the  lowest  achievable 
emission  rate  for  a  coke  oven  battery 
that  is  rebuilt  or  replacements  at  a  coke 
oven  plant  for  an  existing  battery,  or 
any  subsequent  revision  of  LAER.  The 
Act  requires  that  these  limits  may  be  no 
less  stringent  than  3  percent  leaking 
doors  for  doors  less  than  6  meters  high 
and  5  percent  leaking  doors  for  doors  6 
meters  or  higher;  1  percent  leaking  lids; 
4  percent  leaking  offtakes;  and,  16 
seconds  of  visible  emissimis  per  charge. 
An  exclusion  may  be  considered  for 
emissions  from  doors  during  the  period 
after  the  closing  of  self-sealing  oven 
doors  or  the  total  mass  emissions 
equivalent. 

•  By  January  1, 2000.  the  owner  or 
operator  must  make  available  to  the 
surrounding  community  the  results  of 
any  risk  assessment  poformed  by  EPA 
to  determine  the  appropriate  level  of 
residual  risk  standaitL 

The  Committee  and  Its  Piooeas 

During  the  spring  and  sommer,  EPA 
met  with  representatives  of  the  industry, 
unions,  and  environmental  groopa  to 
discuss  the  data  EPA  had  and  which  it 
anticipated  using  as  the  basis  of  the  new 
regulations.  EPA  held  discussions  over 
the  data  with  representatives  of 
industry,  both  the  integrated  steel 
manufacturers  and  independent  coke 
producers,  lahat  unions,  environmental 
organizations,  and  state  and  local  air 
pollution  control  officials.  A  workshop 
format  was  used  to  explore  and  clarify 
the  varying  viewpoints. 

EPA  and  die  woricshop  participants 
think  the  exchange  has  been  mutually 
beneficial.  As  a  result.  EPA  now 
believes  it  would  be  appropriate  for  the 
workshop  to  transform  itself  and  make 
specific  regulatory  recommendations  for 
implemen^og  the  coke  ovoi  sections  of 
the  Clear  Air  Act  Amendments.  EPA  Is 
therefore  estaUishing  the  National 
Emission  Standards  for  Coke  Oven 
Batteries  Advisory  Committee  to  do  sa 

The  recently  enacted  Negotiated 
Rulemaking  Act  of  1980  contemplates  a 
"convening"  process  during  which  die 
potential  parties  and.  issues  are 
identified,  publishing  a  notice  of  intent 
to  foim  the  committee,  waiting  30  days 
for  comments  to  be  snbnritted 
reqwnding  to  the  notice,  and  only  then 
proccedfaig  widi  the  estabUshiBent  «rfttie 
committee  provided  it  meets  the  criteria 
of  the  Act  Ite  woriishop  process  has 
served  &e  same  function  as  the 


convening — parties  that  wrould  be 
significantly  affected  have  been 
identified  nid  the  issues  in  the  / 
controversy  have  been  defined.  The 
discussions  have  also  enabled  the 
agency  to  determine  that  the  criteria  for 
negotiating  rules,  as  spelled  out  in  the 
Negotiated  Rulemalcing  Act  and  the 
ones  that  have  guided  EPA  in  the  past, 
are  met  for  this  rule — 

•  The  rule  is  needed,  since  it  is 
required  by  the  CAAA. 

•  A  limited  number  of  identifiable 
interests  will  be  significantly  affected  by 
the  rule.  Those  parties  are  coke 
producers  (both  integrated  steel 
manufacturers  and  merchant  coke 
producers),  unions,  environmental 
organizations,  and  state  and  local  air 
pollution  control  officials.  Since  coke 
and  those  who  use  coke  are  subject  to 
intensive  international  competition,  the 
producers  of  coke  and  the  integrated 
steel  producers  also  represent  the  end 
user's  interest  in  keeping  prices  low  and 
competitive. 

•  Representatives  can  be  selected  to 
adequately  represent  these  interests,  as 
reflected  above. 

•  The  interests  are  willing  to 
negotiate  in  good  faith  to  8ttenq>t  to 
reach  a  consensus  on  a  proposed  rule. 
This  committee  is  being  estaUished  to 
enable  them  to  do  just  that 

•  There  is  a  reasonable  likelihood 
that  the  committee  wrill  reach  oMisensus 
on  a  proposed  rule  within  a  reasonable 
time.  This  determination  has  been  made 
following  the  data  discussions,  and 
hence  is  built  cm  the  developments  to 
date. 

•  The  use  of  the  negotiation  will  not 
delay  the  development  of  the  rule  if  time 
limits  are  placed  on  the  negotiation. 
Indeed,  its  use  will  expedite  it  and  the 
ultimate  accqjtance  crfdM  rule. 

EPA  is  not  proposing  to  isane  a 
separate  notice  of  taitent  to  fotm  a 
negotiated  ndwnaking  oomaittee  for 
this  role.  Given  the  evdution  of  this 
committee,  the  publication  of  such  a 
notice  would  only  slow  down  the 
nilemsking  pvocess.  whidi  to  comply 
with  CAA  is  on  an  expedited  basis,  and 
its  functions  have  either  already  been 
met  or  are  provided  for  in  this  notice. 
Moreover,  the  Act  qwdfically  provides 
that  its  provisions  are  not  numdatory. 

The  Act  does  anticipate  an  outreach 
to  ensure  that  pe(q>le  who  were  not 
contacted  dortag  Uw  convening  of  the 
committee  can  come  forward  to  explain 
why  they  beUeve  they  would  be 
significantly  affected  and  yet  not 
r^resented  on  dM  oommittee  or  to 
aigue  why  ftey  bebeve  ^  rule  should 
4iot  be  n^otiated.  As  diacasaed  bdow. 
anyone  who  believes  tbey  meet  the 


criteria  are  invited  to  apply  for 
membership  on  the  committee. 


Environmental  Protection  Agency  _ 

Brace  lordan.  Director,  Bmiaeioo  Standards 
Division.  Office  of  Air  Quality  Planning 
and  Standards,  Environmental  Protection 
Agency,  Research  Triangle  Park.  NC  27111 

John  S.  Seiti,  Director,  Office  of  Air  QoaHty 
Planning  and  Standards,  Environmental 
Protection  Agency,  Research  Triangle  Park, 
NC  27111 

Michael  Shapiro,  Deputy  Assistant 
Administrator  for  Air  and  Radiation,  Room 
937  West  Tower,  Environmental  Protection 
Agency,  401 M  Street,  SW„  Washington. 
DC  20460 

Environmental  and  Citizens  OrganitationM 

David  Doniger,  Natural  Resources  Defense 

Council 
Larry  Davis.  Hooaier  EnvironmenUl  Council 
Shirley  Virosteil.  Group  Against  Fftg  and 

Pollution  (GAFP) 

Industry 

David  M.  Anderson.  General  Manager, 

Environmental  Affairs,  Bethlehem  Steel 

Cotporatioa 
Charles  T.  Drevna.  Vice  President  Put>lic 

Affairs,  Son  Coal  Company 
Martin  C  DnseL  Vice  netident 

Manufactufing  Operatioaa,  Citizens  Gaa  h 

Coke  Utility 
niihp  X.  MaadantODio,  Vice  Preaident, 

Environmental  Affaiia,  USS.  A  Divisioa  of 

USX  Corporation 
David  E.  Menotti.  Perkins  Coie 
Brace  A.  Steiner,  Vice  President 

Enviromnent  and  Energy,  American  Iron 

and  Steel  Institute 
John  M.  Stinsoa  ID,  Dtrector,  Government 

Affairs,  Natknal  Stad  Corp. 

State  and  Local  Air  Pollution  Control 
Officialt 

William  Becker,  Executive  Director, 

STAPPA/ALAPCO 
Charies  Goetx,  Allegheny  County  Health 

Department  Biseaa  of  Air  PolMoB 

Control 
Richard  Grvaaidu  CMel,  Air  Dtviskm, 

Alabama  Departmeat  of  BBvinnmeBtal 

Management 
Ward  T.  Kelsey.  Assistant  Counsel. 

Peaasylvania  DepartBanI  of 

Environmental  Regnlatiao 

Note:  We  uqiect  to  have  at  leaat  one 
additional  State  and  one  additiaoal  Local 
member  as  well. 

Unions 

John ).  Sheehan.  United  Steehvorkefs  of 

Aaierica 
MicfaadI  I.  Wright  DiTM^tor,  Heahk  Safety 

and  Environment  Department  Unitad 

Steelworkers  of  America 

Application  for  MenibersUp 

Anyone  who  believes  they  would  be 
sigmficantly  affected  by  a  National 
Emissioa  Standard  for  Coka  Ovens  and 
who  believes  their  intavatwouldtiot  be 
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adequately  represented  by  the 
Committee  described  above  is  invited  to 
apply  for  membership  on  the  committee 
or  to  nominate  someone  else  for 
membership  on  the  committee.  An 
application  for  membership  should 
include: 

1.  The  name  of  the  applicant  or 
nominee  and  a  description  of  the 
interest(s)  such  person  will  represent. 

2.  Evidence  that  the  applicant  or 
nominee  is  authorized  to  represent 
parties  related  to  the  interest(8)  the 
person  proposes  to  represent. 

3.  A  commitment  that  the  applicant  or 
nominee  will  actively  participate  in 
good  faith  in  the  development  of  the 
standards,  and 

4.  The  reason  that  the  members  of  the 
Committee  who  are  described  above  do 
not  adequately  represent  the  interests  of 
the  person  submitting  the  application  or 
nomination. 

To  be  considered,  the  application 
must  be  received  by  the  close  of 
business  on  Monday,  February  3, 1992. 
The  application  should  be  sent  to  Chris 
Kirtz.  Director,  Consensus  and  Dispute 
Resolution  Project.  Environmental 
Protection  Agency  (PM-223Y).  401 M 
Street  SW..  Washington.  DC  20460. 

EPA  will  give  full  consideration  to  all 
applications  and  nominations.  The 
decision  to  add  a  person  to  the 
Committee  will  be  based  on  whether  an 
interest  of  that  person  will  be 
significantly  affected  by  the  proposed 
rules,  whether  that  interest  is  already 
adequately  represented  on  the 
Committee,  and  if  not.  whether  the 
applicant  or  nominee  would  adequately 
represent  it. 

Schedule 

The  Committee  will  meet  on  February 
6  and  7,  and  on  February  19  and  20  at 
The  Quality  Hotel  Capitol  Hill.  Both 
meetings  will  run  from  11  until  6  on  the 
first  day  and  8:30  until  3  on  the  second. 
The  meetings  are  open  to  the  public 
without  advance  registration.  Members 
of  the  public  may  attend,  make 
statements  during  the  meeting  to  the 
extent  time  permits,  and  file  reports 
with  the  Committee  for  its 
consideration.  At  both  days  en  each 
meeting,  the  Committee  will  work  to 
fashion  specific  recommendations  with 
regard  to  National  Emission  Standards 
for  Coke  Oven  Batteries. 

Dated:  January  la  1992. 

Chris  Kirtz, 

Designated  Federal  Official,  Coke  Oven 
Battery  Advisory  Committee. 

[FR  Doc.  92-1073  Filed  1-14-82:  &45  am] 

IHI  iimi  COM  ( 


[PF-558;  FRL-4009-5] 


UMI 


Rhone  Poulenc  Ag  Co^  Notice  of 
Amended  Pesticide  Petition  for 
Fosetyi-Ai 

aqency:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Notice. 

SUMMARY:  EPA  has  received  from  the 
Rhone  Poulenc  Ag  Co.  the  filing  of  an 
amendment  to  pesticide  petition  (PP) 
0F3841  proposing  to  establish  a 
tolerance  of  55  parts  per  million  (ppm) 
for  the  residues  of  the  fungicide  fosetyl- 
al  in  or  on  the  brassica  crop  grouping. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number,  [PF-558],  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128, 
CM  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA. 

Information  submitted  and  any 
comment(s]  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Cynthia  Giles-Parker.  Product 
Manager  (PM-22).  Registration  Division 
{H-7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  229. 
CM  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  {703)-305-5540. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 
from  the  Rhone  Poulenc  Ag  Co.,  P.O. 
Box  12014,  2  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709,  an 
amendment  to  the  notice  of  filing  under 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  {21  U.S.C.  346a)  for 
pesticide  petition  (PP)  0F3841  that 
appeared  in  the  Federal  Register  of  June 
29. 1990  (55  FR  26752]  and  proposed  to 
amend  40  CFR  180.415  to  establish  a 


tolerance  of  45  parts  per  million  (ppm) 
for  residues  of  Uie  fungicide  fosetyl-al 
(aluminum  tris  (0-ethyl  phosphonate)) 
in  or  on  the  brassica  crop  grouping 
(broccoli,  brussels  sprouts,  cabbage, 
Chinese  broccoli,  bok  choy,  napa 
cabbage,  Chinese  mustard,  cauliflower, 
coUards.  kale,  kohlrabi,  mustard  greens, 
and  rape  greens).  The  amended  petition 
proposes  a  tolerance  of  55  ppm.  The 
analytical  method  used  is  flame 
photometric  gas  chromatography. 


Authority:  21  U.S.C.  346a  and  348. 
Dated:  January  6. 1992. 

Anne  E  Lindsay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  92-1075  Filed  1-14-92;  8:45  am] 
MIXINO  COOC  SS60-S0-F 


[OPP-00313;  FRL-4007-5] 

Disclosure  of  Names  of  Pesticide 
Product  Inert  Ingredients;  Notice  of 
Availability 

AGENCY:  Environmental  Protection  . 

Agency  (EPA). 

action:  Notice  of  availability. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of  a  revised  list  of  pesticide 
product  inert  ingredients  and  their 
Chemical  Abstract  Service  (CAS) 
numbers.  This  list  updates  the  list 
announced  in  the  Federal  Register  of 
August  17. 1990  (55  FR  33762). 

ADDRESSES:  A  copy  of  the  list  may  be 
obtained  in  person  at  rm.  1128,  CM  #2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA..  or  by  calling  the  EPA 
Office  of  Pesticide  Programs  Public 
Docket  at  (703)  305-5805.  or  by  writing 
to:  Freedom  of  Information  Officer  (A- 
101).  Environmental  Protection  Agency. 
401  M  St..  SW..  Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Susan  Lawrence,  Chief,  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm. 
1128.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  (703)  305-5805. 

Dated:  January  7. 1992. 
Judy  K.  Heckman. 

Acting  Director,  Field  Operations  Division. 

Office  of  Pesticide  Programs. 

[FR  Doc.  92-940  Filed  1-14-92:  8:45  am] 

BILUNO  COOe  6560-W-F 
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(PF-S57;  FRL-4008-«l 

3 

Rhone  Poulenc  Ag  Co;  NolfM  of  Fmng 
of  Pesticide  Petition  for  TModlcart) 

AOENCV:  Environmentall^tection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  from  the 
Rhone  Poulenc  Ag  Co.  a  pesticide 
petition  (17  6F3417)  requesting  the 
establishment  of  tolerances  for  the 
combined  residues  of  the  insecticide 
thiodicarb  (dimethyl  WV- 
[thiobis[((methylimino) 
carbonyl]oxy]][ethanimidothioate])and 
its  metabolite  methomyl  (S-metbyl  N- 
[(methylcarbamoyl)oxy]thioacetimidate) 
in  or  on  the  raw  agricultural 
commodities  (RACs)  broccoli,  cabbage, 
and  cauliflower.  This  petition  was 
originally  submitted  by  Union  Carbide 
Agricultural  Products  Co.  to  establish  a 
maximum  permissible  level  for  residues 
of  the  insecticide  in  or  on  the  RACs 
almond  hulls,  broccoli,  cabbage, 
cauliflower,  and  head  lettuce.  Union 
Carbide  was  later  acquired  by  the 
Rhone  Poulenc  Ag  Co.,  and  the 
petitioner  subsequently  withdrew  the 
requests  for  almonds  and  head  lettuce. 
ADDRESSES:  By  mail,  submit  written 
conunents  identified  by  the  document 
control  number,  [PF-557],  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protectidn  Agency,  401 M 
St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  Comments  to:  Rm.  1128, 
CM  #2, 1921  Jel^er^n  Davis  Hwy.. 
Arlington,  VA. 

Information  submitted  and  any 
comment(s]  concerning  this  dociunent 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI}-  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  avaUable 
for  public  inspection  in  rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT  By 

mail:  Dennis  H.  Edwards,  Jr..  Product 
Manager  (PM-19).  Registration  Division 
(H-7505C).  O^ice  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 M 
St.,  SW..  Washington.  DC  2046a  Office 


location  and  telephone  number  Rm.  207. 
CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  (703)-305-6386. 

SUPPLEMENTARY  INrORMATKJL  This 
notice  annoimces  that  EPA  received 
from  the  Union  Carbide  Agricultural 
Products  Co.,  T.W.  Alexander  Drive, 
Research  Triangel  Park,  NC  27709,  a 
pesticide  petition  (PP  6F3417)  proposing 
to  amend  40  CFR  part  180  by 
establishing  a  permanent  tolerance 
under  section  406  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  346a) 
for  residues  of  the  insecticide  thiodicarb 
and  its  metabolite  methomyl  (S-methyl 
N- 

[(methylcarbamoyl)oxy]thioacetimidate) 
in  or  on  the  raw  agricultural 
commodities  almond  nutmeat  at  2.0 
parts  per  million  (ppm),  almond  hulls  at 
50.0  ppm;  broccoU.  cabbage,  and 
cauliflower  at  7.0  ppm;  and  bead  lettuce 
at  2SJ0  ppm.  Union  Carbide  was  later 
acquired  by  the  Rhone  Poulenc  Ag  Co. 
Hie  petitioner  subsequently  amended 
the  petition  by  withdrawing  the 
tolerance  request  for  almonds  and  head 
lettuce.  The  analytical  methods  used  are 
gas  chromatography^with  a  flame 
photometric  detector  selective  for  sulfur 
containing  compounds  and  gas 
chromatography /mass  spectrometry. 

Authoiity:'21  U.S.C  346a  and  34& 
Dated:  December  23. 1991. 

Anne  E.  Lindsay. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  92-1070  Filed  1-14-92;  8:45  am] 

WtUNO  COOC  MM-flt-f 


[FRL-4093-11 

LatMt-Anderson,  Inc.;  Access  to  Trade 
Secret  Information 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  authorized  Labat- 
Anderson,  Incorporated  of  Arlington, 
Virginia,  for  access  to  information 
submitted  to  EPA  pursuant  to  sections 
303, 311,  312,  313,  and  322  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  186  (£PCRA),  also 
known  as  tide  ID  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  Specifically,  access 
concerns  trade  secrecy  claims  by 
industry  under  sections  303,311. 312, 
and  313. 

DATES:  Access  to  the  trade  secret 
information  submitted  to  EPA  will  occur 
on  January  23. 1992. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Jones,  Chemical  Emergency 
Preparedness  and  Prevention  Office 
(CEPPO),  Omce  of  Solid  Waste  and 
Emergency  Response,  OS-120. 
Environmental  Protection  Agency,  rm. 
3101B,  401  M  St.  SW.,  Washingtpn  DC 
20460.  Telephone:  202-260-8353. 
SUPPLEMENTARY  INFORMATION:  Under 
title  III,  facilities  must  send  trade 
secrecy  claims  regarding  their  section 
303, 311. 312,  and  313  submittals  to  EPA. 

Under  contract  number  66-WO-0022. 
awarded  to  ICF  Incorporated.  Labat- 
Anderson,  Incorporated  under 
Subcontract  No.  EPA-09-03  will 
cgntinue  to  assist  the  Chemical 
Emergency  Preparedness  and 
Prevention  Office  (Office  of  Solid  Waste 
and  Emergency  Response)  in  receiving 
and  processing  the  biformation 
submitted  by  industry.  EPA  has 
determined  that  Labat-Anderson, 
Incorporated  will  require  access  to  trade 
secret  information,  and  in  so  doing. 
Labat-Anderson.  Incorporated  will 
follow  all  required  security  procedures. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  trade  secret  information 
under  the  aforementioned  title  III 
sections  that  EPA  will  provide  Labat- 
Anderson.  Incorporated  access  to  these 
trade  secret  materials.  Upon  terminatiofi 
of  their  contract  or  prior  to  termination 
of  their  contract  at  EPA's  request  Labat- 
Anderson,  Incorporated  will  return  all 
material  to  EPA. 

EPA  announced  clearance  to  access  to 
EPCRA  trade  secret  information  by    . 
Labat-Anderson,  Incorporated  in  a 
notice  published  in  the  Federal  Register 
of  August  8, 1968.  (53  FR  No.  152). 
Pursuant  to  this  notice,  access  to 
clearance  to  EPCRA  trade  secret 
information  under  this  contract  is 
extended  and  expected  to  expire  on 
April  30. 1993. 

Dated-  January  8, 1982. 
JamM  L.  Makiis, 

Director,  Chemical  Emergency  Preparednegs 
and  Prevention  Office,  Office  of  Solid  Waste 
and  Emergency  Response. 
(FR  Doc.  92-1074  Filed  1-14-92;  8:45  am] 
MXMQCOOt  ( 


[OPPTS-t203S:  FRL-4010-91 

Health  and  Safely  Data  Reporting; 
Availal>iiity  of  Guidance 

aoencv:  Environmental  Protecuon 

Agency  (EPA). 

action:  Notice  of  availability  of 

guidance. 


:  This  notice  announces  the 
availability  of  a  guidance  document 
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entitled  "Questions  and  Answers: 
Applicability  of  the  Toxic  Substances 
Control  Act  (TSCA)  Section  8{d)  Model 
Health  and  Safety  Data  Reporting  Rule 
(40  CFR  part  716)  to  Modeling  Studies." 
Any  person  wishing  to  comment  on  the 
guidance  document  may  do  so. 
DATES:  Written  comments  on  the 
guidance  document  must  be  received  by 
March  2, 1992. 

AODMSSCS:  Three  copies  of  comments 
identified  with  the  docket  control 
number  (OPPTS-82038)  must  be 
submitted  to:  TSCA  Public  Document 
Office  rrS-793),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  401 M  St..  SW.,  rm. 
NE-G004.  Washington.  DC  20460. 

A  pubUc  record  has  been  established 
and  is  available  in  the  TSCA  Public 
Docket  Office  at  the  above  address  from 
8  a.m.  to  12  noon  and  1  p.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTMER  INFORMATION  CONTACT 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  rm.  EB-545. 
Washington,  DC  20460,  Telephone:  (202) 
554-1404,  TDD:  (202)  554-0551,  FAX: 
(202)  554-5603  (document  requests  only). 
SUFPLEMCNTARV  INFORMATION:  The 
TSCA  section  8(d)  Model  Health  and 
Safety  Data  Reporting  Rule  (40  CFR  part 
716)  sets  forth  requirements  for  the 
submission  of  lists  and  copies  of  health 
and  safety  studies  on  chemical 
substances  and  mixtures  (substances) 
selected  for  priority  consideration 
testing  rules  under  section  4(a)  of  TSCA 
and  on  other  substances  for  which  EPA 
requires  health  and  safety  information. 
The  rule  requires  manufacturers, 
importers,  and  processors  to  submit  to 
EPA  tmpublished  health  and  safety 
studies  conducted  on  the  substances 
listed  at  40  CFR  716.120.  Generally,  any 
information  or  data  that  relates  to,  or 
bears  on,  the  effects  of  a  listed 
substance  on  health  or  the  environment 
i»  considered  a  health  and  safety  study 
(S  716.3  -  "health  and  safety  study" 
definition).  The  purpose  of  the  guidance 
document  is  to  clarify  the  applicability 
of  the  TSCA  section  8(d)  Model  Health 
and  Safety  Data  Reporting  Rule  to 
modeling  studies  in  which 
concentrations  or  quantities  of  a 
substance  to  which  humans  or  the 
environment  are  likely  to  be  exposed 
are  estimated  by  applying  mathematical 
models  of  chemical  distribution, 
transport  and/or  fate  to  measured  or 
estimated  data  on  chemical  releases, 
conditions  of  release,  and  relevant 
environmental  conditions  such  as  wind 


speed  and  direction.  Copies  of  the 
guidance  may  be  obtained  at  the 
address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Dated:  )anuary  7, 199Z. 
Mark  A.  Greenwood, 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

(PR  Doc  92-1077  Hied  1-14-02;  8:45  am] 
nujNQ  cooc  wM-<o-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infornurtion  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

]anuaiy  8, 1992. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  tmder 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 
1114  21st  Street,  NW..  Washington.  DC 
20036,  (202)  452-1422.  For  further 
information  on  these  submissions 
contact  Judy  Boley.  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget  room  3235 
NEOB.  Washington,  DC  20503.  (202)  395- 
4814. 

OMB  Number  3060-0284. 

Title:  Section  94.25  (f),  (g)  and  (i). 
filing  of  applications. 

Action:  Extension  of  a  currently 
approved  collection/no  change. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit  (including  small  businesses),  and 
non-profit  institutions. 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  25 
responses;  0.5  hours  average  burden  per 
response;  13  hours  total  annual  burden. 

Needs  and  Uses:  Section  94.25 
requires  that  applicants  proposing  new 
or  modified  microwave  b'ansmitting 
facilities  in  the  vicinity  of  the  National 
Radio  Astronomy  Observatory,  Naval 
Radio  Research  Observatory,  Table 
Mountain  Radio  Receiving  Zone,  or  FCC 
monitoring  stations,  consult  with  those 
parties  to  avoid  interference  to  those 
sites.  The  rule  section  enumerates 
threshold  conditions  which  trigger  the 
requirement  that  applicants  notify  these 
respective  receiving  sites  of  their 
proposal  This  requirement  is  needed  to 


preserve  interference-free  reception 
conditions  necessary  at  these  sites.  The 
data  is  used  by  the  appropriate  agencies 
to  determine  if  proposed  operation 
would  cause  hannful  interference  to 
their  respective  radio  reviving  sites. 

OMB  Number:  3060-0291. 

Title:  Section  90.477.  Interconnected 
systems. 

Action:  Extension  of  a  currendy 
approved  collection/no  change. 

Aesponetente^State  or  local 
governments,  businesses  or  other  for- 
profit  (including  small  businesses),  and 
non-profit  institutions. 

Frequency  of  Response: 
Recordkeeping  requirement 

Estimated  AnnualBi/rden:  1.000. 
recordkeepers;  1  hour  average  burden 
per  recordkeepen  1.000  hours  total 
annual  burden. 

Needs  and  Uses:  This  section  allows 
private  land  mobile  radio  licensees  to 
use  common  point  telephone 
interconnection  with  telephone  service 
costs  distributed  on  a  non-profit  cost 
sharing  basis.  Records  of  such 
arrangements  must  be  placed  in  the 
licensee's  station  records  and  made 
available  to  participants  in  the  sharing 
arrangement  and  the  Commission  upon 
request  lliis  recordkeeping  requirement 
(when  the  land  stations  involved  are 
multiple  licensed  or  shared)  is  mandated 
By  the  requirements  set  forth  in  47 
U.S.C  332(c)  regarding  permissible 
intercoimection  methods  in  the  private 
radio  services.  The  information  is  used 
by  the  participating  licensees  to  effect 
the  required  cost  sharing. 

OMB  Number  3060-0300. 

Title:  Section  94.107.  Posting  of  station 
authorization  and  transmitter 
identification  cards,  plates,  or  signs. 

Action:  Extension  of  a  cturently 
approved  collection/no  change. 

Respondents:  State  or  local 
governments,  non-profit  institutions,  and 
businesses  or  other  for-profit  (including 
small  businesses). 

Frequency  of  Response: 
Recoidkeeping  requirement 

Estimated  Annual  Burden:  12,140 
recordkeepers:  .0014  hours  average 
burden  per  recordkeeper,  17  hours  total 
annual  burden. 

Needs  and  Uses:  Section  94.107 
requires  the  licensee  to  keep  the  original 
of  each  transmitter  authorization  posted 
or  immediately  available  at  the  address 
at  whidi  station  records  are  maintained, 
and  to  post  or  have  a  copy  available  of 
the  transmitter  authorization  at  the 
transmitter  location.  This  inlormation  is 
used  by  field  investigations  personnel  to 
detemdne  if  a  transmitter  is  operating  in 
conformance  with  its  authorization. 
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Transmissions  in  the  Microwave  Radio 
Service  (part  94)  do  not  have  to  include 
their  station  identification.  Absent  the 
requirement  for  station  identification, 
transmitters  must  have  their  station 
authorization  posted  nearby  so  that 
Commission  field  personnel,  while 
investigating  interference  complaints, 
can  verify  that  a  particular  transmitter  is 
operating  in  conformance  with  the  terms 
of  its  authorization.  Absent  this 
requirement,  the  solution  of  interference 
cases  would  be  needlessly  delayed. 

OMB  Number  xeO-02Jn. 

Title:  Section  90.651,  Supplemental 
reports  required  of  licensees  authorized 
under  this  subpart. 

Action:  Extension  of  a  currently 
approved  collection/no  change. 

Respondents:  State  or  local 
governments,  non-profit  institutions,  and 
businesses  or  other  for-profit  (including 
small  businesses). 

Frequency  of  Response:  AnnuaUy  and 
on  occasion  reporting. 

Estimated  Annual  Burden:  16,408 
responses;  0.167  hours  average  burden 
per  response;  2,740  hours  total  annual 
burden. 

Needs  and  Uses:  The  radio  facilities 
addressed  in  this  subpart  of  the  Rules 
are  allocated  on  and  governed  by 
regulations  designed  to  award  facilities 
on  a  need  basis  determined  by  the 
number  of  mobile  units  served  by  each 
base  station.  This  is  necessary  to  avoid 
fi^quency  hoarding  by  applicants.  Other 
trunked  system  licensees  must  report 
the  number  of  mobile  units  being  served 
annually,  and  at  the  time  of  filing 
applications  for  renewal  of  licenses.  The 
information  is  used  by  FCC  personnel  to 
prevent  frequency  hoarding.  This  is 
necessary  to  fulfill  the  Commission's 
responsibility  to  effectively  manage  the 
spectrum. 

OMB  Number  30ldll>-Qi7z. 

Title:  Section  94.31,  Supplemental 
information  to  be  submitted  with 
applications. 

Action:  Extension  of  a  currently 
approved  collection/no  change. 

Respondents:  State  or  local 
governments,  non-profit  institutions,  and 
businesses  or  other  for-profit  (including 
small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  4,300 
responses;  2  hours  average  burden  per 
response;  8,600  hours  total  annual 
burden. 

Needs  and  Uses:  Section  94.31 
requires  applicants  for  private 
operational-fixed  microwave  facilities  to 
submit  supplementary  information  with 
their  applications  for  station 
authorization.  Information  required 


includes  statements  on  proposed 
operational  use  of  the  friequencies 
requested,  as  well  as  a  system  diagram, 
and  if  relevant  to  the  applicant's 
proposed  use  of  the  station,  statements 
regarding  developmental  operation; 
operation  at  temporary  locations,  air 
navigation  hazard  information  for  high 
towers.  This  information  is  used  to 
assure  compliance  with  the 
Conunission's  allocation  scheme  for 
i^crowave  frequencies.  The  data 
collected  is  used  by  FCC  staff  to 
determine  if  the  grant  of  a  particular 
application  is  in  conformance  with  the 
Commission's  rules.  Absent  this 
information,  efficient  use  of  the 
spectrum  would  be  degraded  as 
incompatible  operations  interfered  with 
each  other  in  radio  operating 
environments  ill-designed  for  the 
applicant's  proposed  operation. 
Compliance  would  be  impossible  to 
monitor  including  rules  designed  to 
minimize  the  hazard  to  dvil  aviation 
from  high  tower  facilities  near  airports. 

Federal  Communications  Commiuion. 
Donna  R.  Searcy,  i 

Secretary.  '      ' 

[FR  Doc  92-1106  FUed  l-14-a2;  8:45  am] 
MLUNQ  COM  Sni-SI-ll 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEIIIA-930-DR] 

Texas;  AmendnMnt  to  a  Major 
Declaration 

AOENCV:  Federal  Emergency 
Management  Agency. 

action:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-030-DR),  dated  December 
26, 1991,  and  related  determinations. 

DATES:  January  7, 1991. 

RM  niRTHER  INRMIMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 

Noncc  The  notice  of  a  major  disaster 
for  the  State  of  Texas,  dated  December 
26. 1991,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  20. 1991: 

Polk  County  for  Individual  Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.51S,  Disaster  Assistance.) 

Richaid  W.  Krimm. 

Deputy  Associate  Director,  State^nd  Local 

Programs  and  Support  Federal  Emergency 

Management  Agency. 

[FR  Doc  02-1063  Filed  1-14-82:  fli4S  am] 

MUM  COOK  S71S-a)-« 


Advlso^  Connnlllee  of  ttw  Ncttoftal 
EwlhQuake  Hazards  Reduction 
ProQrant  (NEHRP);  Open  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  9z-4(>.>. 
5  U.S.C  app.  section  10(a)(2)), 
announcement  is  made  of  the  following 
committee  meeting: 

Name:  National  Earthquake  Hazards 
Reduction  Program  (NEHRP]  Advisory 
Committee. 

Dates  of  Meeting:  January  27-29, 19u2. 

Place:  Marriott  Suites,  Alexandria, 
Vir^a. 

Time:  January  27 — 9  ajn.  to  9  pjn^  January 
2a— 9  ajn.  to  5:10  p.m.;  January  29—9  a.m.  to 
12  noon. 

Pr(^>osed  Agenda:  The  Committee  nvill 
discuss  the  topic  of  earthquake  engineering 
and  how  it  is  addressed  by  NEHRP. 

The  meeting  will  be  open  to  the  pubUc 
with  approximately  ten  seats  available 
on  a  first-come,  first-served  basis.  All 
members  of  the  public  interested  in 
attending  the  meeting  should  contact 
Brian  Cowan  at  202-646-2821. 

Minutes  of  the  meeting  will  be 
prepared  by  the  Committee  and  will  be 
available  for  public  viewing  at  the 
Federal  Emergency  Management 
Agency,  Office  of  Earthquakes  and 
Natural  Hazards,  500  C  Street,  SW., 
room  625,  Washington,  DC.  Copies  of 
the  minutes  will  be  available  upon 
request  45  days  after  the  meeting. 
WallMX  E  SIkicDay,  J 

Director,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  92-932  Filed  1-14-92;  8:45  am] 
MIMQ  COM  S71»41-«l 


US.  Fire  AdmWatratlon.  Board  of 
vwnors  lOr  ine  PumofiBi  nre  Acaaemy, 
upen  aNemg 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

ATo/ne;  fioard  of  Visitors  for  the  Nati'<"itl 
Fire  Academy. 

Date  of  Meeting:  February  2-3, 1992. 

Place:  National  Emergency  Training 
Center,  National  Flic  Academy.  G  Building, 
Conference  Room.  EmmiUburg.  Maryland. 

Time:  February  2 12  noon-5  pjn.  (Quart^y 
Meeting).  Februuy  3  ajn.— Agenda 
Completion. 
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Proposed  Agenda:  Old  Business,  New 
Business.  On-Campus  Program  Survey. 

The  meeting  will  be  open  to  the  public 
with  seating  available  on  a  first-come, 
first-serve  basis.  Members  of  the  general 
public  who  plan  to  attend  the  quarterly 
meeting  should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue.  Emmitsburg,  Maryland. 
21727  (telephone  number,  301-447-1117) 
on  or  before  January  31. 1992. 

Minutes  of  the  meeting  will  be 
prepared  by  the  Board  and  will  be 
available  for  public  viewing  in  the 
Administrator's  Office,  U.S.  Fire 
Administration.  Federal  Emergency 
Management  Agency,  16825  South  Seton 
Avenue.  Emmitsburg,  Maryland  21727. 
Copies  of  the  minutes  will  be  available 
upon  request  30  days  after  the  meeting. 

Dated:  December  10, 1991.        i 
Olin  L  Greene,  | 

US.  Fire  Administrator. 

|FR  Doc.  92-935  Filed  1-14-92:  8:45  am) 

nUJM  CODE  e71»-01-M 


FEDERAL  RESERVE  SYSTEM 

Gordon  M.  Dobberstein;  Change  In 
Bank  Control  Notice;  Acquisition  of 
Stuires  of  Banks  or  Bank  Holding 
Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  18170))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
18170)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  BaOnk 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  February  5, 1992. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Gordon  M.  Dobberstein,  Gary. 
Minnesota;  to  acquire  an  additional 
19.02  percent  of  the  voting  shares  of 
Oppegard  Agency.  Inc.,  Moorhead, 
Minnesota,  for  a  total  of  29.83  percent. 


Board  of  Governors  of  the  Federal  Reserve 
System.  January  9. 1992. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  92-1003  Filed  l-14-«2;  8:45  im] 
BILUIM  COW  SZlt-OI-F 


Mid-Missouri  Bancshares,  Inc^  et  al^ 
Formations  of,  Acquisitiona  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  i 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
5, 1992. 

A.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  Mid-Missouri  Bancshares,  Inc., 
Nevada,  Missouri;  to  acquire  100  percent 
of  the  voting  shares  of  Tri-County  State 
Banlc  El  Dorado  Springs.  Missouri. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street  Dallas.  Texas  75222: 

1.  CBH,  Inc.,  Wilmington.  Delaware; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Charter  National  Bank- 
Colonial.  Houston.  Texas,  and  Charter 
National  Bank-Houston.  Houston. 
Texas. 

2.  Minden  Bancshares.  Inc.,  Minden, 
Louisiana;  to  merge  with  Webster 
Bancshares.  Inc..  Minden.  Louisiana, 
and  thereby  indirectly  acquire  Webster 
Bank  &  Trust  Comjiany.  Minden. 
Louisiana. 


Board  of  Governors  of  the  Federal  Reserve 
System.  January  9. 1992. 
Jennifer  J.  Jofantoo. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-1004  Filed  1-14-92;  8:45  am] 
BILUNO  COOC  U10-01'* 


FEDERAL  TRADE  COMMISSION 

IFILENo.ni-004a] 

Debes  Corp^  et  aL;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AOENCV:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  six  Rockford. 
Illinois-area  nursing  homes  and  two 
corporatioiu  that  own  and  operate 
nursing  homes  from  entering  into 
agreements  to  boycott  temporary  nurse 
registries  or  to  fix  prices  charged  by 
such  registries.  In  addition,  the  order 
would  jwohibit,  for  ten  years,  any 
agreement  %vith  any  other  respondent  to 
purchase  or  use  the  services  of  any 
particular  temporary  nurse  registry. 
DATES:  Comments  must  be  received  on 
or  before  March  16. 1992. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159. 6th  St.  and  Pa.  Ave..  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT 
C  Steven  Baker.  Chicago  Regional 
Office.  Federal  Trade  Conunission.  55 
East  Monroe  St..  suite  1437.  Chicago.  IL 
60603.  (312)  353-4423. 
SUPPtfMENTARY  MFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  l>een  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordaix»  with 
S  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6Hii)). 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Debes 
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Corporation,  a  corporation,  Alama 
Nelson  Manor,  Inc.,  a  corporation,  Park 
Strathmoor  Corporation,.a  corporation, 
Beverly  Enterprises,  Inc.,  a  corporation, 
and  its  subsidiary,  Beverly  Enterprises — 
Illinois,  Inc.,  Fairview  Plaza  limited 
Partnership,  a  limited  partnership,  doing 
business  as  Fairview  Plaza  Nursing 
Home,  The  Neighbors,  Inc.,  a 
corporation,  and  Yorkdale  Health 
Center,  Inc.,  a  corporation  (hereinafter 
sometimes  referred  to  as  "Debes," 
"Alma  Nelson,"  "Park  Strathmoor," 
"Beverly,"  "Beverly-Illinois,"  'Tairview 
Plaza,"  "Neighbors"  and  "Yorkdale" 
respectively,  or  as  "proposed 
respondents,"  collectively),  and  it  now 
appearing  that  proposed  respondents 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  engaging  in  the  acts  and  practices 
being  investigated. 

It  is  Hereby  Agreed  by  and  between 
proposed  respondents  and  their  duly 
authorized  attorneys,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondents  are 
corporations  or  partnerships  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  States  of 
Illinois,  Delaware  or  California,  with 
their  ofBces  and  principal  places  of 
business  located  at  the  addresses  listed 
below. 

.2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law: 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  pubic  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 


5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  i  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  req)ondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  Rle  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
imderstand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I. 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

(A)  Person  means  any  individual, 
partnership,  association,  company,  or 
corporation,  and  includes  any  trustee, 
receiver,  assignee,  lessee,  or  personal 
representative  of  any  person  herein 
defined. 

(B)  Debes  means  the  Debes 
Corporation,  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 


Illinois,  with  its  principal  office  located 
at  6122  Mulford  Village  Drive,  Rockford, 
Illinois  61107,  as  well  as  its  officers, 
directors,  employees,  agents, 
subsidiaries,  divisions,  successors  and 
assigns. 

(C)  Park  Strathmoor  means  Park 
StraUimoor  Corporation,  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Illinois,  with  its  principal  office 
located  at  S668  Strathmoor,  Rockford, 
Illinois  61107,  as  well  as  its  officers, 
directors,  employees,  agents, 
subsidiaries,  divisions,  successors  and 
assigns. 

(D)  Alma  Nelson  means  Alma  Nelson 
Manor,  Inc.,  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Illinois,  with  its  principal  office  located 
at  550  S.  Mulford  Rd.,  Rockford.  Illinois 
61107,  as  well  as  its  officers,  directors, 
employees,  agents,  subsidiaries, 
divisions,  successors  and  assigns. 

'    (E)  Beverly  means  Beverly 
Enterprises,  Inc.,  a  corporation 
oiganized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  principal 
office  located  at  155  Central  Shopping 
Center,  Fort  Smith,  Arkansas  72903,  as 
well  as  its  officers,  directors,  employees, 
agents,  subsidiaries,  divisions, 
successors  and  assigns. 

(F)  Beverly-Illinois  means  Beverly 
Enterprises — Illinois,  Inc.,  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  California,  with  its  principal 
office  located  at  155  Central  Shopping 
Center,  Fort  Smith,  Arkansas  72903,  as 
well  as  its  officers,  directors,  employees. 
agents,  subsidiaries,  divisions, 
successors  and  assigns. 

(G)  Neighbors  means  The  Neighbors, 
Inc.,  a  corporation  organized,  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Illinois,  with 
its  principal  office  located  at  811  W. 
Second,  P.O.  Box  585,  Byron,  Illinois 
dlOlO,  as  well  as  its  officers,  directors, 
employees,  agents,  subsidiaries, 
divisions,  successors  and  assigns. 

(H)  Fairview  Plaza  meaiu  the 
Fairview  Plaza  Limited  Partnership, 
doing  business  as  the  Fairview  Plaza 
Nursing  Home,  a  limited  partnership 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Illinois,  with  its  principal  place 
of  business  located  at  321  Arnold, 
Rockford,  Illinois  61108,  and  its  principal 
office  located  at  6600  N.  Lincoln  Ave., 
suite  300,  Linqplnwood,  Illinois  60645,  as 
well  as  its  officers,  directors,  employees, 
agents,  subsidiaries,  divisions, 
successors  and  assigns. 
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(I)  Yorkdale  means  Yorkdale  Health 
Genter,  Inc^  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Illinois,  with  its  principal  office  located 
at  2313  N.  Rockton  Ave..  Rockford, 
Illinois  61103,  as  well  as  its  officers, 
directors,  employees,  agents, 
subsidiaries,  divisions,  successors  and 
assigns. 

U)  Temporary  nurses  registry  means 
any  person  that  supplies  nursing 
personnel  on  a  temporary  basis. 

(K)  The  Rockford  area  means  the 
counties  of  Winnebago,  Boone,  and  Ogle 
in  the  State  of  Illinois. 

//. 

It  is  ordered  that  each  respondent 
shall  forthwith,  directly,  indirectly,  or 
through  any  corporate,  or  other  device, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  as  amended, 
cease  and  desist  from: 

A.  Entering  into,  attempting  to  enter 
into,  organizing,  adhering  to  or 
maintaining  any  agreement, 
understanding,  or  program  with  any 
other  purchaser  or  user  of  nursing 
services  to: 

1.  Refuse,  or  threaten  to  refuse,  to  use 
the  services  of  any  temporary  nurses 
registry;  or 

2.  Fix,  stabilize,  or  otherwise  interfere 
or  ta^mper  with  the  prices  charged  by 
any  temporary  nurses  registry; 

B.  For  a  period  of  five  (5)  years  after 
the  date  this  order  becomes  final, 
communicating  to  any  other  respondent 
any  information  concerning  its  own  or 
any  other  nursing  home's  intention  or 
decision  to  use.  refuse  to  use.  to  threaten 
to  refuse  to  use  the  services  of  any 
temporary  nurses  registry  for  any 
nursing  home  in  the  Rockford  area. 

C.  For  a  period  of  ten  (10)  years  after 
.  the  date  this  order  becomes  final. 

agreeing  with  any  other  respondent  to 
purchase  or  use  the  services  of  a 
particular  temporary  nurses  registry  or 
of  a  particular  group  of  temporary 
nurses  registries. 


Provided,  however,  that  this  order 
shall  not  prohibit  any  agreement  solely 
between  any  individual  respondent  and 
any  entity  or  entities  that  control  or  are 
controlled  by  that  respondent- 
Provided  further,  that  section  II  (A) 
and  (B)  of  this  order  shall  not  be 
construed  to  prohibit  respondents  from 
entering  any  agreement  that  is 
reasonably  necessary  tm  the  formation 
or  operation  of  a  joint  venture  that  is 
lawful  under  the  antitrust  laws,  except  a 
joint  venture  prohibited  by  Section  11(C) 
of  this  order,  and 


UMI 


Provided  further,  that  as  to 
respondent  Beverly  Enterprises,  Inc., 
this  order  shall  apply  only  to  conduct  or 
practices  in  or  affecting  the  sale  of 
temporary  nurses*  services  to  nursing 
home  facilities  in  the  State  of  Illinois. 

IV. 

It  is  further  ordered  that  each 
respondent  shall: 

A.  Within  thirty  (30)  days  after  the 
date  this  order  becomes  final,  distribute 
a  copy  of  the  complaint  and  order  to: 

1.  Each  of  its  directors  and  officers  or, 
in  the  case  of  Fairview  Plaza,  general 
partners,  and  to  each  of  its  nursing  home 
administrators  and  directors  of  nursing 
employed  by  facilities  in  the  Rockford 
area: 

2.  The  Illinois  Health  Care 
Association,  the  Rockford  Chapter  of  the 
Illinois  Health  Care  Association,  the 
Extended  Care  Nursing  Association  and 
every  member  of  the  Directors  of 
Nursing  Council  of  the  Illinois  Health 
Care  Association; 

3.  Each  temporary  nurses  registry 
from  which  it  has  purchased  services  for 
any  nursing  home  facility  located  in  the 
Rockford  area  since  January  1988. 

B.  Within  sixty  (60)  days  after  this 
order  becomes  final,  and  annually 
thereafter  for  a  period  of  three  (3)  years 
on  the  anniversary  date  on  which  this 
order  becomes  final,  and  at  any  time  the 
Commission,  by  written  notice,  may 
require,  file  a  verified  written  report 
with  the  Commission  setting  forth  in 
detail  the  manner  and  form  in  which  the 
respondent  has  complied  and  is 
complying  with  this  order. 

C.  Notifying  the  Conunission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  respondent,  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  respondent  that  may  affect  its 
compliance  obligations  arising  out  of 
this  order. 

Analysis  of  Proposed  Consent  Orders  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  five 
identical  agreements  from  eight 
proposed  respondents  to  proposed 
consent  orders.  The  agreements  are 
from:  (1)  Debes  Corporation.  Alma 
Nelson  Manor,  Inc.,  and  the  Park 
Strathmoor  Corporation;  (2)  Beverly 
Enterprises,  Inc..  and  its  subsidiary. 
Beveriy  Enterprises — Illinois.  Inc.;  (3) 
Fairview  Plaza  Limited  partnership,  a 
limited  partnership,  doing  business  as 
Fairview  Plaza  Nursing  Home;  (4)  The 
Neighbors,  Inc.;  and  (5)  Yorkdale  Health 
Center,  In& 


The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  decide  whether  it  should  withdraw 
from  the  agreements  or  make  final  the 
agreements'  proposed  orders. 

The  Complaints 

Complaints  prepared  for  issuance 
along  with  the  proposed  orders  allege 
that  the  proposed  respondents  have 
violated  Section  5  of  the  Federal  Trade 
Commission  Act  by  combining  or 
conspiring  with  each  other  to  conduct  a 
boycott  of  a  nurses  registry  in  the 
Rockford  area.  ("The  Rockford  area" 
means  the  counties  of  Winnebago. 
Boone,  and  Ogle  in  the  St^te  of  Illinois.) 
The  complaints  also  allege  the  proposed 
respondents  threatened  to  boycott  other 
registries  operating  in  the  Rockford  area 
and  otherwise  attempted  to  restrain 
competition  among  themselves  in  the 
hiring  of  temporary  Certified  Nursing 
Assistants,  kjiown  as  CNA's. 

All  of  the  proposed  respondents  are, 
or  have  been,  engaged  in  the  business  of 
owning  or  operating  nursing  homes,  also 
known  as  long-term  health  care 
facilities,  within  the  Rockford  area. 
Except  to  the  extent  that  competition 
has  been  restrained  as  alleged  in  the 
complaints,  the  respondents  have  been 
and,  with  the  exception  of  Beverly 
Enterprises— Illinois.  Inq,  are  now  in 
competition  among  themselves  and  with 
other  providers  of  nursing  home  services 
in  the  Rockford  area. 

Nurses  registries,  sometimes  referred 
to  as  "temporary  nurses  registries"  or 
"nursing  pools"  supply  nursing 
personnel  such  as  IlN's  (Registered 
Nurses).  LPN's  (Licensed  Practical 
Nurses),  and  CNA's  (Certified  Nursing 
Assistants)  on  a  temporary  basis  to 
nursing  homes.  Absent  restraints  on 
competition,  nurses  registries  compete 
among  themselves  to  provide  temporary 
nursing  services  at  the  price  and  quality 
nursing  homes  desire.  Competition  « 
among  nursing  homes  for  temporary 
nursing  services  ensures  an  adequate 
supply  of  quality  nurses. 

The  proposed  complaints  allege  that 
in  October  1988,  one  of  the  nurses 
registries  serving  the  Rockford  area,  the 
Alpha  Christian  Registry  ("Alpha 
Christian"),  announced  a  substantial 
increase  in  its  prices  to  nursing  homes 
for  temporary  CNA  services.  The 
proposed  respondents  discussed  the 
new  Alpha  Christian  prices  and  the 
prices  of  the  other  nurses  registries  in 
the  Rockford  area  at  meetings 
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throughout  November  and  December 
1988.  The  proposed  respondents  agreed 
to  and  did  send  letters  to  Alpha 
Christian  stating  that  they  would  not  use 
Alpha  Christian  temporary  CNA's  due 
to  excessive  prices.  The  proposed 
respondents  also  did  in  fact  cease  using 
temporary  CNA's  supplied  by  Alpha 
Christian.  After  boycotting  Alpha 
Christian,  the  proposed  respondents 
further  conspired  to  threaten  to  boycott 
the  other  registries  in  the  Rockford  area, 
and  they  communicated  this  threat  by 
sending  copies  of  the  letter  they  had 
sent  to  Alpha  Christian  to  the  other 
registries. 

The  complaints  also  allege  that  the 
proposed  Respondents'  conspiracy  to 
eliminate  competition  among  the  nursing 
homes  for  temporary  CNA  services  has 
had  the  following  effects,  among  others: 

A.  Restricting  the  supply  of  quality 
CNA  services  by  depressing  the  price  of 
such  services; 

E  Interfering  in  the  process  by  which 
individual  providers  of  temporary  CNA 
services  make  independent  decisions 
regarding  the  price  of  such  services;  and 

C.  Limiting  consumers'  access  to  the 
price  and  quality  of  nursing  services 
they  desire. 

The  Proposed  Consent  Order 

The  proposed  order  would  prohibit 
each  proposed  respondent  horn  entering 
into,  attempting  to  enter  into,  organizing, 
adhering  to  or  maintaining  any 
agreement,  understanding,  or  program 
with  any  other  purchaser  or  user  of 
nursing  personnel  services  to: 

1.  Refuse,-or  threaten  to  refuse,  to  use 
the  services  of  any  temporary  nurses 
registry;  or 

2.  Fix,  stabilize,  or  otherwise  interfere 
or  tamper  with  the  prices  charged  by 
temporary  nurses  registries. 

Except  for  a  joint  venture  prohibited 
by  the  proposed  order,  the  proposed 
respondents  are  not  prohibited  by  the 
order  from  engaging  in  any  conduct  or 
entering  any  agreement  that  is  ancillary 
to  and  reasonably  necessary  for  the 
formation  or  operation  of  a  joint  venture 
that  would  otherwise  be  lawful  under 
the  antitrust  laws. 

The  proposed  order  also  prohibits,  for 
five  (5)  years,  each  proposed  respondent 
from  communicating  to  any  other 
respondent  any  information  concerning 
its  own  or  any  other  nursing  home's 
intention  or  decision  to  refuse  or  to 
threaten  to  refuse  to  use  the  services  of 
any  temporary  nurses  registry  at  any 
nursing  home  in  the  Rockford  area. 

Under  the  proposed  order  each 
respondent  shall,  for  a  period  of  ten  (10) 
years,  cease  and  desist  from  agreeing 
with  any  other  respondent  to  purchase 
or  use  the  services  of  a  particular 


temporary  nurses  registry  or  of  a 
particular  group  of  temporary  nurses 
registries.  The  order,  however,  does  not 
prohibit  agreements  between  any 
individual  respondent  and  any  entity  or 
entities  that  control  or  are  controlled  by 
that  respondent  And.  with  regard  to 
Beverly  Enterprises,  Inc.,  the  order 
applies  only  to  its  conduct  or  practices 
in  or  affecting  the  sale  of  temporary 
nurses'  services  to  nursing  home 
facilities  in  the  State  of  Illinois. 

The  order  also  requires  each 
respondent  to  distribute  a  copy  of  the 
complaint  and  order  to  each  of 
respondent's  directors,  officers  or 
general  partners  and  to  each  of  its 
nursing  home  administrators  and 
directors  of  nursing  employed  by 
respondents  at  facilities  in  the  Rockford 
area.  The  proposed  respondents  must 
also  distribute  copies  of  the  complaint 
and  order  to  each  temporary  nurses 
registry  from  which  it  has  purchased 
services,  since  January  1988,  for  any  of 
respondents'  facilities  located  in  the 
Rockford  area.  In  addition,  copies  of  the 
complaint  and  order  must  be  distributed 
to  the  Illinois  Health  Care  Association, 
the  Rockford  Chapter  of  the  Illinois 
Health  Care  Association,  the  Extended 
Care  Nursing  Association  and  each 
member  of  the  Directors  of  Nursing 
Council  of  the  Illinois  Health  Care 
Association. 

The  order  alsa  requires  each 
respondent  to  file  a  compliance  report 
within  sixty  (60]  days  after  the  order 
becomes  final,  and  annually  thereafter 
for  a  period  of  three  (3)  years  and  at  any 
time  the  Commission,  by  written  notice, 
may  require.  Each  respondent  would 
also  be  required  to  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  itself 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  respondent  that  may 
affect  its  compliance  obligations  arising 
out  of  this  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  its  terms  in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
adinission  by  the  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  complaint. 
Donald  S.  Claik, 
Secretary. 
(FR  Doc.  92-1034  Filed  1-14-82:  8:45  am] 
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(FI1«NO.S11-0110] 

Mannesfnaim,  A.G;  Propo— d  ConMnt 
Agremnent  With  Analysto  To  Aid 
Public  Comment 

AQENCV:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  permit 
among  other  things,  a  German  company 
to  acquire  Rapistan  Corp.,  but  would 
require  the  respondent  to  divest  the 
Buschman  Co.  within  12  months  to  a 
Commission  approved  buyer,  and  to 
hold  separate  the  assets  in  the  interim.  If 
the  divestiture  is  not  completed  within 
12  months,  the  Commission  would 
appoint  a  trustee  to  complete  the 
divestiture.  In  addition,  respondent 
would  be  required  for  10  years  to  obtain 
Commission  approval  prior  to  acquiring 
any  business  that  manufactures  and 
sells  in  the  United  States  certain 
conveyor  systems.' 

DATES:  Comments  must  be  received  on 
or  before  March  16, 1992. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St,  ft  Pa.  Ave.,  NW., 
Wash.,  DC  20580. 

FOR  FURTHER  INFORMATtON  CONTACT. 
Ann  Malesfer  or  Michael  Moiseyev, 
FTC/S-2308,  Washington.  DC  20580. 
(202)  326-2582  or  326-3106. 
SUPPIEMENTARV  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat.  721, 15  U.S.C. 
,46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
divest,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be 
available  for  inspection  and  copying  at 
its  principal  office  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  PracUce  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  the  proposed  acquisition 
by  Maimesmann,  A.G.  of  substantially 
all  of  the  assets  of  Rapistan  Corp. 
("Rapistan"),  a  wholly  owned  subsidiary 
of  Lear  Siegler  Holdings  Corp.  ( "LSH"), 
and  it  now  appearing  that  Mannesmann, 
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A.G.,  hereinafter  sometimes  referred  to 
as  "proposed  respondent"  or 
"Mannesmann",  is  willing  to  enter  into 
an  Agreement  Containing  Consent 
Order  ("agreement")  to  divest  all,  or 
substantially  all,  assets  and  the  whole  of 
the  share  capital  of  The  Buschman 
Company  ("Buschman"),  to  cease  and 
desist  from  certain  acts,  and  to  provide 
for  certain  other  relief. 

It  is  hereby  agreed  by  and  between 
Mannesmann,  by  its  duly  authorized 
officer  and  its  attorneys,  and  cx>unsel  for 
the  Commission  That: 

1.  Proposed  respondent  is  a  '• 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  Federal  Republic  of 
Germany  with  its  office  and  principal 
place  of  business  at  Mannesmannufer  2, 
Postfach  55  01, 4000  Dusseldorf,  1,  F.R. 
Germany.  Mannesmann's  wholly  owned 
subsidiary,  Mannesmann  Capital 
Corporation  ("MCC").  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  New 
York,  with  its  office  and  principal  place 
of  business  at  450  Park  Avenue,  24th, 
Floor.,  New  York,  New  York  10022.  MCC 
does  business  in  the  United  States. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  hereto  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceedings  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the  j 
proceeding  ' 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 


alleged  in  the  draft  of  complaint  hereto 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  hereto 
attached,  its'decision  containing  the 
following  order  to  divest  and  cease  and 
desist,  and  for  other  relief  in  disposition 
of  the  proceeding,  and  (2)  make 
information  public  with  respect  thereto. 
When  so  entered,  the  order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondent's  address  as  stated 
in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  agreement  or  the  order 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  it  has  fully  complied  with  the 
order.  Proposed  respondent  further     - 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

■■\-. 
I  • 

As  used  in  this  order,  the  following 
definitions  shall  apply: 

a.  Mannesmann  means  Mannesmann, 
A.G.,  its  predecessors,  successors  and 
assigns,  partnerships,  joint  ventures, 
companies,  subsidiaries,  divisions, 
groups  and  achates  that  Mannesmaim 
A.G.  controls,  directly  or  indirectly,  and 
their  respective  directors,  officers, 
employees,  agents  and  representatives, 
Mannesmann  A.G.  controls,  directly  or 
indirectly,  and  their  respective 
successors  and  assigns. 

B.  Acquisition  means  the  acquisition 
by  MCC,  a  wholly-owned  subsidiary  of 
Mannesmann,  and  Demag  Acquisition 


Corporation,  a  wholly  owned  subsidiary 
of  MCC,  of  substantially  all  of  the  assets 
of  Rapistan  Corp.,  a  wholly-owned 
subsidiary  of  Lear  Siegler  Holdings 
Corp. 

C.  The  Buschman  assets  means  all  of 
the  share  capital  and  all,  or 
substantially  all,  of  the  assets  of  The 
Buschman  Company,  a  wholly  owned 
subsidiary  of  MCC. 

D.  Conveyor  systems  means  high 
speed,  light-to-medium  duty  unit 
handling  roller  and  belt  conveyors  for 
distribution  end  uses  that  transport, 
convey,  divert,  scan  and  sort  cartons, 
each  of  which  generally  weighs  no  more 
than  75  pounds,  at  a  rate  of  speed  of  no 
less  than  80  cartons  per  minute. 

II 

It  is  ordered  That: 

A.  Within  twelve  (12)  months  of  the 
date  this  order  becomes  final, 
Mannesmann  shall  divest,  absolutely 
and  in  good  faith,  the  Buschman  assets. 

B.  Mannesmann  shall  divest  the 
Buschman  assets  only  to  an  acquirer  or 
acquirers  that  receives  the  prior 
approval  of  the  Commission,  and  only  in 
a  manner  that  receives  the  prior 
approval  of  the  Commission  which 
approvals  shall  not  unreasonably  be 
withheld.  The  purpose  of  the  divestiture 
of  the  Buschman  assets  is  to  ensure  the 
continuation  of  the  Buschman  assets  as 
an  ongoing,  viable  enterprise  and  to 
remedy  the  lessening  of  competition 
resulting  fi-om  the  proposed  acquisition 
as  alleged  in  the  Commission's 
complaint. 

C.  Mannesmann  shall  comply  with  all 
terms  of  the  Hold  Separate  Agreement 
("Hold  Separate"),  attached  hereto  and 
made  a  part  hereof  as  appendix  I.  Said 
Hold  Separate  shall  continue  to  be  in 
effect  until  such  time  as  the  Hold 
Separate  provides. 

D.  Mannesmann  shall  take  such 
action  as  is  necessary  and  reasonable  to 
maintain  the  viability  and  marketability 
of  the  Buschman  assets  and  shall  not 
cause  or  permit  destruction,  removal, 
wasting,  deterioration,  or  impairment  of 
any  assets  or  businesses  it  may  have  to 
divest  except  in  the  ordinary  course  of 
business  and  except  for  ordinary  wear 
and  tear. 

in 

//  is  further  ordered  That 

A.  If  Mannesmann  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval,  the 
Buschman  assets  as  required  by 
paragraph  11  of  this  agreement, 
Mannesmann  shall  consent  to  the 
appointment  by  the  Commission  of  a 
trustee  to  divest  the  Buschman  assets.  In 
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the  event  the  Cominission  or  the 
Attorney  General  brings  an  action 
pursuant  to  section  5  [1]  of  the  Federal 
Trade  Commission  Act  15  U.S.C  45  (1). 
or  any  other  statute  enforced  by  the 
Commission.  Mannesmann  shall  consent 
to  the  appointment  of  a  trustee  in  such 
action.  Neither  the  appointment  of  a 
trustee  nor  a  decision  not  to  appoint  a 
trustee  imder  this  paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it  including  a  court-appointed  trustee, 
pursuant  to  section  5(1)  of  the  Federal 
Trade  Commission  Act  or  any  other 
statute  enforced  by  the  Commission,  for 
any  failure  by  Mannesmarm  to  comply 
with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
paragraph  III.A  of  this  order, 
Marmesmann  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authorities  and  responsibilities' 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Mannesmann,  which  consent  shall  not 
be  unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures. 

2.  The  trustee  shall,  subject  to  the 
prior  approval  of  the  Commission,  have 
the  exclusive  power  and  authority  to 
divest  the  Buschman  assets. 

3.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  of  appointment  to 
accomplish  the  divestiture.  If,  however, 
at  the  end  of  the  twelve-month  period 
the  trustee  has  submitted  a  plan  of 
divestiture  or  beUeves  that  divestiture 
can  be  accomplished  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission  or 
by  the  court  (in  the  case  of  a  court- 
appointed  trustee).  Provided  however, 
the  Commission  may  only  extend  the 
trustee's  divestiture  period  one  time  for 
such  reasonable  time  as  the  trustee  may 
request  not  to  exceed  one  (1)  additional 
year. 

4.  The  trustee  shall  have  full  and 
complete  access  to  the  persoimel,  books, 
records  and  facilities  related  to  the 
Buschman  assets,  or  any  other  relevant 
information  as  the  trustee  may 
reasonably  request.  Mannesmann  shall 
develop  such  financial  or  other 
information  as  such  trustee  may 
reasonably  request  and  shall  cooi>erate 
with  any  reasonable  request  of  the 
trustee.  Mannesmann  shall  take  no 
action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestiture.  Any  delays  in  divestiture 
caused  by  Mannesmann  shall  extend 
the  time  for  divestiture  under  diis 


paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or  the  court  for  a  court-appointed 
trustee. 

5.  Subject  to  Maimesmann's  absolute 
and  unconditional  obligation  to  divest  at 
no  minimum  price  and  the  purpose  of 
the  divestiture  as  stated  in  paragraph 
U£  of  this  order,  the  trustee  shall  use 
his  or  her  best  efforts  to  negotiate  the 
most  favorable  price  and  terms 
available  with  each  prospective  acquirer 
of  the  Buschman  assets.  The  divestiture 
shall  be  made  in  the  manner  set  out  in 
paragraph  II;  provided,  however,  if  the 
trustee  receives  bona  fide  offers  from 
more  than  one  prospective  acquirer  or 
acquirers,  and  if  the  Commission 
approves  more  than  one  such  proposed 
acquirer,  the  trustee  shall  divest  to  the 
acquirer  selected  by  Mannesmann  from 
among  those  approved  by  the 
Commission. 

6.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Marmesmann,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
Mannesmann,  such  consultants, 
accountants,  attorneys,  investment 
bankers,  business  brokers,  appraisers, 
and  other  representatives  and  assistants 
as  are  reasonably  necessary  to  cany  out 
the  trustee's  duties  and  responsibilities. 
The  trustee  shall  account  for  all  monies 
derived  from  the  sale  and  all  expenses 
incurred.  After  approval  by  the 
Commission  or,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court,  of  the 
account  of  the  trustee,  including  fees  for 
his  or  her  services,  all  remaining  monies 
shall  be  paid  at  the  direction  of 
Mannesmaim  and  the  trustee's  power 
shall  be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  conunission 
arrangement  contingent  on  the  trustee's 
divesting  the  Buschman  assets. 

7.  Mannesmann  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
Uabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trusteeship,  including  all  reasonable 
fees  of  counsel  and  other  expenses 
incurred  in  connection  with  the 
preparation  for  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  that  such  liabilities, 
claims,  or  expenses  result  from 
misfeasance,  negligence,  willful  or 
wanton  acts,  or  bad  faith  by  the  tiustee. 

a  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
or.  in  the  case  of  a  court-appointed 
trustee,  of  the  couft  Mannesmann  shall 


execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  in  accordance  with  this 
order. 

g.  If  the  trustee  ceases  to  act  or  fails  to 
act  diligently,  a  substitute  trustee  shall 
be  appointed  in  the  same  manner  as 
provided  in  paragraph  III.A  of  this  order. 

10.  The  Commission  or.  in  the  case  of 
a  court-appointed  trustee,  the  court  may 
on  its  own  initiative  or  at  the  request  of 
the  trustee  issue  such  additional  orders 
or  directions  as  may  be  necessary  or 
appropriate  to  accomplish  the 
divestiture  in  accordance  with  this 
order. 

11.  The  trustees  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Buschman  assets. 

12.  The  trustee  shall  report  in  writing 
to  Mannesmann  and  to  the  Commission 
every  thirty  (30)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestifiire. 

IV 

//  is  furtber  ordered  Thai  within  sixty 
(60)  days  after  the  date  this  order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Mannesmann  has  fully 
complied  with  the  provisions  of 
paragraphs  II  and  III  of  this  order. 
Mannesmann  shall  submit  to  the 
Conunission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying,  or  has  complied  with  those 
provisions.  Mannesmann  shall  include 
in  its  compliance  reports,  among  other 
things  that  are  required  from  time  to 
time,  a  full  description  of  substantive 
contacts  or  negotiations  for  the 
divestiture,  including  the  identity  of  all 
parties  contacted.  Mannesmann  also 
shall  include  in  its  compliance  reports 
copies  of  all  written  communications  to 
and  from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations  concerning 
divestiture. 


It  is  further  ordered  That,  for  a  period 
commencing  on  the  date  this  order 
becomes  final,  and  continuing  for  ten 
(10)  years,  Mannesmann  shall  cease  and 
desist  from  acquiring,  without  the  prior 
approval  of  the  Federal  Trade 
Commission,  direcUy  or  indirecUy. 
through  subsidiaries,  partnerships,  or 
otherwise,  any  interest  in,  assets  of,  or 
the  whole  or  any  part  of  the  stock  or 
share  capital  of,  any  person  or  business 
that  is  engaged  in  the  manufacture  and 
sale  in  the  United  States  of  conveyor 
systems.  One  year  fronrthe  date  diis 
order  becomes  final  and  annually 
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thereafter  for  nine  years  on  the 
anniversary  date  of  this  order, 
Mannesmann  shall  file  with  the 
Secretary  of  the  Federal  Trade 
Commission  a  verified  written  report  of 
its  compliance  with  this  paragraph. 

VI 

It  is  further  ordered  That,  if,  in  the 
absence  of  an  acquisition  agreement 
with  an  entity  that  neither  owns  nor 
operates  nor  has  any  interest  in  assets 
located  in  the  United  States,  engaged  in 
the  manufacture  or  sale  of  conveyor 
systems  (hereinafter  "acquired  entity"), 
Mannesmann  announces  its  intention  to 
acquire  or  commences  an  acquisition  of, 
any  interest  in  the  acquired  entity  and, 
"  before  Mannesmann  obtains  sufficient 
control  of  the  acquired  entity  to  prevent 
an  acquisition  by  the  acquired  entity, 
such  acquired  entity  acquires  any  of  the 
outstanding  stock  or  share  capital  of,  or 
any  other  interest  in  assets  used  for  the 
manufacture  and  sale  of  conveyor 
systems  (hereinafter  "third  entity"),  or 
said  acquired  entity  acquires  any  assets 
used  in  the  manufacture  and  sale  of 
conveyor  systems,  if  approval  of  such 
acquisition  would  be  required  pursuant 
to  paragraph  V,  Mannesmann  may,  in 
lieu  of  obtaining  prior  approval  of  such 
acquisition  under  paragraph  V  in  this 
order,  comply  with  each  of  the 
requirements  of  this  paragraph  VI  of  this 
agreement.  In  order  to  make  such  an 
acquisition  without  obtaining  the 
Commission's  prior  approval  pursuant  to 
paragraph  V,  Mannesmann  shall: 

(A)  Notify  the  Commission  as  soon  as 
practicable,  and  in  any  event  within 
three  (3)  days  of  Mannesmann's  learning 
of  the  acquisition  by  the  acquired  entity 
of  any  interest  in  a  third  entity,  as    . 
described  in  paragraph  VI  of  this  order. 
Such  notification  shall  follow  the  format 
for  filings  set  forth  in  the  appendix  to 
part  803  of  title  16  of  the  Code  of  Federal 
Regulations,  as  amended.  Such 
notification  shall  be  in  addition  to  any 
reporting,  waiting  period,  and  other 
requirements  applicable  to  the 
transaction  under  section  7 A  of  the 
Clayton  Act,  15  U.S.C.  18a  and  the 
Commission's  Premerger  Reporting 
Rules  promulgated  thereunder,  16  CFR 
parts  801.  802,  803. 

(B)  In  the  case  where  the  acquired 
entity  acquired  assets  used  in  the 
manufacture  and  sale  of  conveyor 
systems,  Mannesmann  shall  comply 
with  all  terms  of  the  Hold  Separate, 
attached  to  this  order  and  made  a  part 
hereof.  Said  Hold  Separate  shall  take 
effect  as  soon  as  Mannesmann  has 
sufficient  control  over  the  acquired 
entity  to  satisfy  the  terms  of  the  Hold 

^parate  and  shall  continue  in  effect 
until  such  time  as  Mannesmann  has 


divested  all  the  conveyor  systems  assets 
acquired  by  the  acquired  entity  or  until 
such  other  time  as  the  Hold  Separate 
provides.  In  the  case  where  the  acquired 
entity  acquired  stock  ot  share  capital  of 
the  third  entity,  as  soon  as  Mannesmann 
has  sufficient  control  over  the  acquired 
entity  to  do  so,  Mannesmann  shall  place 
all  stock  and  share  capital  of  the  third 
entity  in  a  non-voting  trust  until  said 
stock  or  share  capital  is  divested. 

(C)  Within  three  (3)  months  of  the 
date  when  Mannesmann  has  sufficient 
control  over  the  acquired  entity  to  divest 
assets,  stock  or  share  capital  of  the 
acquired  entity,  Mannesmann  shall: 

1.  In  the  case  where  the  acquired 
entity  acquired  stock  or  share  capital  of 
the  third  entity,  divest,  absolutely  and  in 
good  faith,  the  stock  or  share  capital  of 
the  third  entity;  or 

2.  In  the  case  where  the  acquired 
entity  acquired  assets  used  in  the 
manufactiu-e  and  sale  of  conveyor 
systems,  divest  absolutely  and  in  good 
faith,  all  the  conveyor  systems  assets  of 
the  acquired  entity  and  also  divest  such 
additional  ancillary  assets  and  effect 
such  arrangements  that  are  necessary  to 
assure  the  viability  and  competitiveness 
of  the  conveyor  systems  assets  of  the 
acquired  entity. 

(D)  Mannesmaim  shall  divest  the 
stock  or  share  capital  of  the  third  entity 
or  the  conveyor  systems  assets  of  the 
acquired  entity  only  to  an  acquiring 
entity  or  entities  that  receive  the  prior 
approval  of  the  Commission  and  only  in 
a  manner  that  receives  the  prior 
approval  of  the  Commission.  In  the  case 
where  the  acquired  entity  acquired 
assets  used  in  the  manufacture  and  sale 
of  conveyor  systems.  Mannesmann  shall 
demonstrate  die  viabihty  and 
competitiveness  of  the  conveyor 
systems  assets  of  the  acquired  entity  in 
its  application  for  approval  of  a 
proposed  divestiture.  The  purpose  of  the 
divestiture  is  to  ensure  the  continuation 
of  the  assets  as  ongoing,  viable 
businesses  engaged  in  the  manufacture 
and  sale  of  conveyor  systems,  and  to 
remedy  any  lessening  of  competition 
resulting  from  the  acquisition. 

(E)  In  the  case  where  the  acquired 
entity  acquired  assets  used  in  the 
manufactiu^  and  sale  of  conveyor 
systems,  Mannesmann  shall  take  such 
action  as  is  necessary  to  maintain  the 
viability,  competitiveness  and 
marketability  of  the  conveyor  systems 
assets  of  the  acquired  entity  and  shall 
not  cause  or  permit  the  destruction, 
removal  or  impairment  of  any  assets  or 
businesses  it  may  have  to  divest  except 
in  the  ordinary  course  of  business  and 
except  for  ordinary  wear  and  tear. 


(F)  If  Mannesmann  has  not  divested, 
absolutely  and  in  good  faith  and  with  ^ 
the  Commission's  prior  approval,  the  „ 
stock  or  share  capital  of  the  third  entity 
or  the  conveyor  systems  assets  of  the 
acquired  entity  within  three  (3)  months 
of  the  date  when  Mannesmann  has 
sufficient  control  over  the  acquired 
entity  to  divest  assets,  stock  or  share 
capital  of  the  acquired  entity, 
Mannesmann  shall  consent  to  the 
appointment  by  the  Conunission  of  a 
trustee  to  divest: 

1.  The  stock  or  share  capital  of  the 
third  entity;  or 

2.  The  conveyor  systems  assets  of  the 
acquired  entity  and  to  divest  such 
additional  ancillary  assets  of  the 
acquired  entity  and  effect  such 
arrangements  that  may  be  necessary  to 
assure  the  viabihty  and  competitiveness 
of  the  conveyor  systems  assets  of  the 
acquired  entity. 

(G)  In  the  event  the  Commission  or 
the  Attorney  General  brings  an  action 
pursuant  to  section  5(/)  of  the  Federal 
Trade  Commission  Act  as  amended,  15 
U.S.C.  45(7),  or  any  other  statute 
enforced  by  the  Commission, 
Mannesmann  shall  consent  to  the  ^ 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
firom  seeking  civil  penalties  or  any  other 
relief  available  to  it  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(7)  of  the  Federal  "Trade  Commission 
Act  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by 
Mannesmann  to  comply  with  this  order. 

(H)  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pmvuant  to 
paragraph  VI.(F]  of  this  order, 
Mannesmann  shall  consent  to  the  terms 
and  conditions  regarding  the  trustee's 
p6wers,  authorities,  duties  and 
responsibilities  set  out  in  paragraph 
III.B.  of  this  order.  Provided,  however, 
that  each  reference  to  "the  Buschman 
assets"  in  paragraph  III.B.  of  this  order 
shall,  for  the  purposes  of  this  paragraph 
VI,  mean  either  the  "stock  or  share 
capital  of  the  third  entity"  or  the 
"conveyor  systems  assets  of  the 
acquired  entity." 

vn 

It  is  further  ordered  That  for  the 
purposes  of  determining  or  seauing 
compliance  with  this  order,  and  subject 
to  any  legally  recognized  privilege,  upon 
written  request  and  on  reasonable 
notice  to  Mannesmann  made  to  MCC, 
Maimesmaim  shall  permit  any  duly 
authorized  representatives  of  the 
Commission: 


UMI 
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A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and  ' 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  doomients  in  the 
possession  or  under  the  control  of 
Mannesmann  relating  to  any  matters 
contained  in  this  consent  order,  and 

B.  Upon  five  (5)  days  notice  to 
Mannesmann,  and  without  restraint  or 
interference  from  Mannesmann,  to 
interview  officers  Or  employees  of 
Mannesmann,  who  may  have  coimsel 
present,  regarding  such  matters. 

Vffl 

It  is  further  ordered  That 
Mannesmann  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  change  that  may  affect 
compliance  obligations  arising  out  of  the 
consent  order,  including  but  not  limited 
to,  any  change  in  the  corporation  such 
as  dissolution,  assignment,  or  sale, 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  and  any 
other  change. 

Aiipendix  I 

Hold  Separate  Agraament 

This  Hold  Separate  Agreement  ("Hold 
Separate")  is  by  and  among  Mannesmann, 
A.C.  ("Mannesmann"  as  defined  in 
paragraph  I  of  the  proposed  order),  a 
corporation  organized,  existing,  and  doing 
business  under  and  by  virtue  of  the  laws  of 
the  Federal  Repubhc  of  Germany,  with  its 
oHice  and  principal  place  of  business  at 
Mannesmann,  2,  Postfach  55  01, 4000 
Dusseldorf,  1,  F.R.  Germany;  Mannesmann's 
wholly  owned  subsidiary,  Mannesmann 
Capital  Corporation  ("MCC),  with  its  offlces 
and  principal  place  of  business  at  450  Park 
Avenue,  24th  Floor.  New  York.  N.Y.  10022, 
which  does  business  in  the  United  States; 
and  the  Federal  Trade  Commission 
("Commission"),  an  independent  agency  of 
the  United  States  Government  established 
under  the  Federal  Trade  Commission  Act  of 
1914. 15  U.S.C.  41,  et  seq.  (coUecUvely,  the 
"parties"). 

PremiMfl 

Whereas,  on  June  28, 1991,  MCC,  a  wholly- 
owned  subsidiary  of  Mannesmann,  and 
Demag  Acquisition  Corporation,  a  wholly- 
owned  subsidiary  of  MCC,  entered  into  an 
agreement  of  purchase  and  sale  with  Lear 
Siegler  Holdings,  Corp.  ("LSH")  to  acquire 
substantially  all  of  the  assets  of  Rapistan 
Corp.  ("Rapistan").  ISM'S  wholly-owned 
indirect  subsidiary  ("acquisition");  and 

Whereas,  Rapistan,  with  its  principal  office 
and  place  of  business  located  at  507 
Plymouth  Avenue,  NE.,  Grand  Rapids, 
Michigan  48505,  manufacturers  and  sells, 
among  other  things,  conveyor  systems,  as 
deHned  in  paragraph  I  of  the  proposed  order 
and 

Whereas,  The  Buschman  Company 
("Buschman"),  with  its  principal  office  and 
place  of  business  located  at  10045 


International  Boulevard,  Cincinnati.  Ohio 
45246.  manufacturers  and  sells,  among  other 
things,  conveyor  systems,  as  defined  in 
paragraph  I  of  the  proposed  order,  and  is  a 
wholly  owned  subsidiary  of  MCC:  and 

Whereas,  the  Commission  is  now 
investigating  the  acquisition  to  determine 
whether  it  would  violate  any  of  the  statutes 
enforced  by  the  Commission:  and 

Whereas,  if  the  Commission  accepts  the 
attached  agreement  containing  consent  order 
("agreement"),  the  Commission  must  place  it 
on  the  public  record  for  a  period  of  at  least 
sixty  (80)  days  and  may  subsequently 
withdraw  such  acceptance  pursuant  to  the 
provisions  of  f  2.34  of  the  Commission's 
Rules;  and 

Whereas,  the  Commission  is  concerned 
that  if  an  understanding  is  not  reached, 
preserving  the  status  quo  ante  of 
Mannesmann's  conveyor  systems,  as  defined 
in  paragraph  I  of  the  proposed  order,  which  it 
operates  through  Buschman,  during  the 
period  prior  to  the  final  acceptance  and 
issuance  of  the  order  by  the  Commission 
(after  the  60-day  public  comment  period), 
divestiture  resulting  from  any  proceeding 
challenging  the  legality  of  the  acquisition 
might  not  be  possible,  or  might  be  less  than 
an  effective  remedy;  and 

Whereas,  the  Commission  is  concerned 
that  if  the  acquisition  is  consummated,  it  will 
be  neceaary  to  preserve  the  Commission's 
ability  to  require  the  divestiture  of  the 
Buschman  assets,  as  defmed  in  paragraph  I  of 
the  proposed  order,  and  the  Commission's 
right  to  have  Buschman  continued  as  a  viable 
competitor  and 

Whereas,  the  purpose  of  the  Hold  Separate 
and  the  agreement  is  to: 

1.  Preserve  Buschman  as  a  viable,  ongoing, 
independent  manufacturer  and  supplier  of 
conveyor  systems,  as  defined  in  the  order, 
pending  divestiture  of  the  Buschman  assets 
as  defined  in  paragraph  1  of  the  proposed 
order. 

2.  Remedy  any  anticompetitive  effects  of 
the  Acquisition, 

3.  Preserve  the  Buschman  assets  as  viable, 
ongoing  assets  engaged  in  the  same  business 
in  which  they  are  presently  employed 
pending  divestitxire:  and 

Whereas,  Mannesmann's  entering  into  this 
Hold  Separate  shall  in  no  way  be  construed 
as  an  admission  by  Mannesmann  that  the 
acquisition  is  illegal;  and 

Whereas,  Mannesmann  understands  thai 
no  act  or  transaction  contemplated  by  this 
Hold  Separate  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the  antitrust 
laws  or  the  Federal  Trade  Commission  Act 
by  reason  of  anything  contained  in  this 
agreement. 

Now,  therefore,  the  parties  agree,  upon  the 
understanding  that  the  commission  has  not 
yet  determined  whether  the  acquisition  will 
be  challenged,  and  in  consideration  of  the 
Commission's  agreement  that  at  the  time  it 
accepts  the  agreement  for  public  comment  it 
will  grant  early  termination  of  the  Hart-Scott- 
Rodino  waiting  period,  and  unless  the 
Commission  determines  to  reject  the  consent 
agreement  it  «vill  not  seek  further  relief  from 
Mannesmann  with  respect  to  the  acquisition, 
except  that  the  Commission  may  exercise 
any  and  all  rights  to  enforce  this  hold 


separate  and  the  agreement  to  which  it  is 
annexed  and  made  a  part  thereof,  and  in  the 
event  the  required  divestiture  is  not 
accomplished,  to  appoint  a  trustee  to  seek 
divestiture  of  Buschman  pursuant  to  the 
agreement,  as  follows: 

1.  Mannesmann  agrees  to  execute  and  be 
bound  by  the  attached  agreement. 

2.  Mannesmann  agrees  that  from  the  date 
this  Hold  Separate  is  accepted  until  the 
eariier  of  the  dates  listed  below  in 
subparagraphs  2(a)  through  2(c),  it  will 
comply  with  the  provisions  of  this  Hold 
Separate: 

a.  Three  (3)  business  days  after  the 
Commission  writhdraws  its  acceptance  of  the 
consent  agreement  pursuant  to  the  provisions 
of  i  2.34  of  the  Commission's  Rules: 

b.  120  days  after  publication  in  the  Federal 
Ragbtar  of  the  propmed  order,  unless  by  that 
date  the  Commission  has  issued  its  order  in 
disposition  of  diis  proceeding:  or 

c.  The  day  after  the  divestiture  obligations 
required  by  the  proposed  order  have  been 
satisfied. 

3.  Mannesmann  currently  operates 
Buschman  as  an  indirect,  wholly-owned 
subsidiary,  and  as  a  direct  wholly-owned 
subsidiary  of  MCC.  Buschman  management 
reports  to  The  Buschman  Company  Board  of 
Directors  ("Buschman  Board").  The 
Buschman  Board  is  a  five  member  body 
which  consists  of  the  following  individuals: 
Michael  D.  Green.  ]ohn  Slater.  Klaus 
Kirchesch.  Dr.  Hehnut  Noack.  and  Wolfgang 
Vogl.  Dr.  Helmut  Noack  and  Wolfgang  Vogl 
are  current  Mannesmann  Demag  A.G.  officers 
having  direct  operational  responsibility  for 
Mannesmann's  worldwide  belt  and  roller 
conveyor  business,  and  they  will  have 
responsibility  for  the  operation  of  the 
Rapistan  assets  once  the  acquisition  has  been 
completed.  Therefore,  in  order  to  ensure  the 
complete  independence  and  viability  of 
Buschman  and  to  assure  that  no  competitive 
information  is  exchanged  between  Buschman 
and  any  of  the  other  conveyor  operations  of 
Mannesmann.  Mannesmann  will  hold 
Buschman's  assets  and  businesses  separate 
and  apart  on  the  following  terms  and 
conditions: 

a.  Buschman.  as  it  is  presently  constituted, 
shall  be  held  separate  and  apart  and  shall  be 
operated  independently  of  Mannesmann 
(meaning  here  and  hereinafter.  Mannesmann 
excluding  Buschman):  provided  however  that 
Mannesmann  may  exercise  only  such 
direction  and  control  over  Buschman  as  is 
necessary  to  assure  compliance  with  this 
Hold  Separate,  agreement  and  order. 

b.  Mannesmann  shall  not  exercise  direction 
or  control  over,  or  influence  directly  or 
indirectly.  Buschman  or  any  of  its  operations 
or  businesses:  provided,  however,  that 
Mannesmann  may  exercise  only  such 
direction  and  control  over  Buschman  as  is 
necessary  to  assure  compliance  with  this 
Hold  Separate,  agreement,  and  order. 

c.  Mannesmann  shall  take  such  action  as  is 
necessary  and  reasonable  to  maintain  the  / 
viability  and  marketability  of  the  Buschman 
assets  and  shall  not  cause  or  permit  the 
destruction,  removal,  wasting,  deterioration, 

or  impairment  of  any  assets  or  businesses  it 
may  have  to  divest  except  in  the  ordinary 
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course  of  bunneM  and  except  for  ardinaiy 
wear  and  tear. 

d.  Within  five  (5)  days  of  die  date  tkia  Hold 
Separate  ia  accepted  by  the  Commiaaion. 
Mannesmann  ahall  reniove  Dr.  Helmut  Noack 
and  Wolfgang  VogI  from  the  Buschman  Board 
and  appoint  ]ohann  Lottner.  Director  of  the 
accounting  department  for  Mannesmann 
Demag.  and  John  P.  Dunn,  a  partner  writh 
Jones.  Day.  Reavis  &  Pogue.  neither  of  whom 
have  any  present  responsibilities  for  the 
management  of  any  of  Mannesmann's 
conveyor  systems  business  in  any  part  of  the 
world.  Each  Buschman  Board  member,  who  ia 
also  a  director,  o^icer,  employee,  agent,  or 
representative  of  Mannesmann.  shall  enter 
into  a  confidentiality  agreement  with 
Mannesmann  agreeing  to  be  bound  by  the 
terms  and  conditions  of  appendix  A. 
appended  hereto. 

e.  The  Buschman  Board  shall  have 
exclusive  authority  for  managing  Bcschman. 

f.  The  individuals  on  the  Buschman  Board 
shall  not  he  involved  in  any  way  in  the 
marketing,  selling,  manufacturing,  or 
management  of  Rapistan,  or  any  other 
business  of  Mannesmann  involved  in  the 
marketing,  selling,  manufacturing,  or 
management  of  conveyor  assets.  Each  of . 
these  individuals,  the  management  of      \ 
Buschman.  and  Mannesmann's  directors, 
officers,  or  employees  responsible  for  the 
operation  or  management  of  Rapistan  and  ail 
other  Mannesmann  conveyor  assets  will 
receive  the  notirication  attacked  as  appendix 
A  hereto. 

g.  If  necessary  to  assure  ocnpliance  with 
the  terms  of  this  Hold  Separate,  the 
agreement,  and  the  order.  Mannesmann  may, 
but  is  not  required  to.  assign  an  individual  to 
Buschman  for  the  purpose  of  overseeing  such 
compliance  ("on-site  person").  The  on-site 
person  shall  have  access  to  all  officers  and 
employees  of  Buschman  and  such  records  of 
Buschman  as  he  deems  necessary  and 
reasonable  to  assure  compliance.  Sw:h 
indi>'idual  shall  enter  into  a  confidentiality 
agreement  with  Mannesmann  agreeing  to  be 
bound  by  the  terms  and  conditions  oi^ 
appendix  A.  appended  hereto. 

h.  Except  as  required  by  law,  and  except  to 
the  extent  that  necessary  information  is 
exchanged  in  the  course  of  evaluating  the 
acquisition,  defending  investigations  or 
litigation,  or  negotiating  agreements  to  divest 
assets.  Mannesmann  shall  not  receive  or 
have  access  to.  or  the  use  of,  any  material 
confidential  information  about  Buschman  or 
the  activities  of  the  Buschman  Board  in 
managing  the  business  that  is  not  in  the 
public  domain.  Nor  shall  the  Buschman 
Board,  any  individual  member  of  the 
Buschman  Board,  or  the  on-site  person 
receive  or  have  access  to,  or  the  use  of,  any 
material  confidential  information  about 
Mannesmann's  conveyor  assets  or  related 
businesses  or  activities  not  in  the  public 
domain.  MCC  may  receive  on  a  regular  basis 
from  Buschman  aggregate  financial 
information  necessary  and  essential  to  allow 
MCC  to  prepare  United  States  consolidated 
financial  reports,  tax  returns,  and  personnel 
reports.  Such  information,  when  consolidated 
with  data  from  other  United  States 
operations  of  Mannesmann  by  MCC  may  be 
made  available  to  Mannesmann.  "Material 


confidential  informaliaa."  as  used  herein, 
means  competitively  sensitive  or  proprietaiy 
information,  not  independently  known  to 
Mannesmann  from  sources  other  than  the 
Buschman  Board  end  includes,  but  is  not 
limited  to,  customer  lists,  phce  Usts.  bidding 
lists,  marketing  methods,  marketing  plana. 
sales  plans,  long  range  planning  documents. 
patents,  technok>gies.  processes,  or  other 
trade  secreta. 

(i)  Except  aa  required  by  subparagraph  (d) 
above,  Mannesmann  shall  not  remove  or 
replace  any  member  of  the  Buschman  Board, 
or  the  on-site  person  except  as  provided 
belonv: 

(i)  Mannesmann  may  remove  and  replace 
anyone  for  cause,  death,  disability,  or 
resignation  from  service  with  Mannesmann; 

(ii)  Mannesmann  may  remove  any  member 
of  the  Buschman  Board  if  a  conflict  of  interest 
develops  in  that  member's  role  as  a  potential 
purchaser  of  the  Buschman  Assets  and  that 
role  as  a  manager  of  Buschman; 

(iii)  Subject  to  the  requirements  of 
paragraph  3  of  the  Hold  Separate. 
Mannesmann  may  replace  any  member  of  the 
Buschman  Board  or  officer  of  Buschman  after 
providing  the  Commission  with  sixty  (GO) 
days  advance  written  notice:  and 

(ivj  Mannesmann  may  remove  any 
individual  who  interferes  in  any  way  with 
Mannesmann's  ability  to  comply  with  the 
terms  of  this  Hold  Separate,  the  agreement, 
or  the  order. 

Provided,  however,  that  each  individual 
newly  appointed  to  the  Buschman  Board, 
pursuant  to  this  subparagraph  must  conform 
to  all  terms  and  condition  of  this  Hold 
Separate. 

(j)  All  earnings  and  profits  of  Busdunan 
shall  be  retained  separately  in  Buschman 
pending  divestiture.  Mannesmann  shall 
proNode  Buschman  with  sufHcient  working 
capital  to  operate  at  the  current  rate  of 
operation. 

(k)  Should  the  Commission  seek  in  any 
proceeding  to  compel  Mannesmann  to  divest 
itself  of  the  Buschman  assets  as  defined  in 
the  proposed  order,  Mannesmann  shall  not 
raise  any  objection  based  on  the  expiration 
of  the  applicable  Hart-Scott-Rodino  Antitrust 
Improvements  Act  waiting  period  or  the  fact 
that  the  Commission  has  permitted  the 
acquisition.  Mannesmann  also  waives  all 
rights  to  cont^t  the  validity  of  this  Hold 
Separate. 

4.  To  the  extent  that  this  Hold  Separate  or 
agreement  requires  Mannesmann  to  take,  or 
prohibit  Mannesmann  from  taking,  certain 
actions  which  otherwise  may  be  required  or 
prohibited  by  contract,  Ma;inesmann  ahall 
abide  by  the  terms  of  the  Hold  Separate  or 
order  and  shall  not  assert  as  a  defence  such 
contract  requirements  in  a  civil  penalty 
action  or  any  other  action  brought  by  the 
Commission  to  enforce  the  terms  of  this  Hold 
Separate  or  order. 

5.  For  the  purpooe  of  determining  or 
securing  compliance  with  this  Hold  Separate, 
subject  to  any  legally  recognized  privilege, 
and  upon  wrritten  request  with  reasonable 
notice  to  Mannesmann  made  to  MCC.  its 
principal  office  in  the  United  States. 
Manoeamann  shall  pennit  any  duly 
authorized  representative  or  repreoentativM 
of  the  Coramiaaioa: 


(a)  Acceaa  during  the  office  of  hours  of 
Mannesmann  and  in  the  presence  of  counsel 
to  inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda,  and 
other  records  and  documents  in  the 
possession  or  mtder  the  control  of 
Maimesmann  relating  to  compliance  with  this 
Hold  Separate; 

(b)  Upon  five  (5)  days  notice  to 
Mannesmann.  and  without  restraint  or 
interference  from  Mannesmann.  to  interview 
officers  or  emph>y«et  Of  Mannesmann.  who 
may  have  ooimael  present  ragarding  any 
such  matters. 

6.  This  Hold  Separate  shall  not  be  binding 
until  approved  by  the  Commission. 

Appendix  A 

Notice  of  Divestiture  and  Requiremeat  for 
Confidentiality 

Mannesnann,  A.G„  ("Mannesmann")  hat 
enterad  into  a  Consent  Agreement  and  Hold 
Separate  Agreement  with  the  Federal  Trade 
Commission  relating  to  the  Divestiture  of  its 
subsidiary.  The  Buschman  Company 
("Buschman").  Until  after  the  Commission's 
Order  becomes  final  and  Buschman  is 
divested,  it  must  be  managed  and  maintained 
as  a  separate,  ongoing  business,  independent 
of  all  other  competing  product  lines  of 
Mannesmann.  All  competitive  information 
relating  to  Buschman  must  be  retained  and 
maintained  by  the  peraoos  resp<niaible  for  the 
management  of  Buschman  (including  the 
Buschman  Board  of  Directon)  on  a 
confidential  basis  and  such  persons  shall  be 
prohibited  frcMn  providing,  discussing, 
exchanging,  circulating,  or  otherwise 
furnishing  any  such  information  to  or  with 
any  other  person  whose  employment  involves 
any  competing  Mannesmann  business, 
including  the  operations  of  Rapistan  Corp. 
Similarly,  all  such  persons  responsible  for  the 
management  ot  Mannesmann's  competing, 
businesses  shall  be  prohibited  from 
providing,  discussing,  exchanging,  circulating 
or  otherwise  furnishing  competitive 
information  aboot  such  busineeses  to  or  with 
any  peraon  responsible  for  Buschman. 

Any  violation  of  the  consent  Agreement  or 
the  Hold  Separate  Agreement,  incorporated 
by  reference  as  part  of  the  Consent  Order, 
subjects  the  violator  to  civil  penalties  and 
other  relief  as  provided  by  law. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  CoDumnt 

The  Federal  Trade  Commission  has 
accepted  an  Agreement  containing  a 
proposed  Consent  Order  from 
Mannesmann,  A.G. 

The  proposed  Consent  Order  has  been 
placed  on  die  public  record  for  sixty  (60) 
days  for  reception  of  comments  by  . 
interested  persons.  Comments  received 
during  this  period  wiU  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  vrill  again  review  the 
Agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraty  from  the  Agreement  or  make 
final  the' Agreement's  proposed  Order. 


UMI 
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The  proposed  Complaint  alleges  that 
Mannesmann's  acquisition  of  the  assets 
of  Rapistan  Corp.,  from  Lear  Siegler 
Holdings  Corp.,  would  acquire  a 
dominant  position  that  would  result  in 
violation  of  section  7  of  the  Clayton  Act 
in  the  market  for  the  manufacture  and 
sale  of  high  speed,  light  to  medium  duty, 
unit  handling  conveyor  systems  for  use 
in  warehouse  distribution.  It  also  alleges 
that  the  relevant  geographic  market  is 
the  United  States  and  that  this  maricet  is 
highly  concentrated  and  that  entry  into 
this  market  is  extremely  difficult.  It 
alleges  that  as  a  result  of  the 
acquisition,  competition  between 
Mannesmann  and  Rapistan  would  be 
eliminated  and  the  acquisition  would 
result  in  a  highly-concentrated  relevant 
market,  and  the  likelihood  of  collusion 
in  that  market  would  be  greatly 
increased. 

The  proposed  Agreement  and  Order 
provides  that  Mannesmann  may  acquire 
the  Rapistan  assets,  but  it  must  divest 
either  the  voting  securities  or  the  assets 
of  its  indirect  wholly  owned  subsidiary. 
The  Buschman  Company,  to  a  third 
party  approved  in  advance  by  the 
Commission  within  twelve  (12)  months. 
If  the  divestiture  is  not  completed  within 
twelve  (12)  months,  the  Commission  will 
appoint  a  trustee  to  complete  the 
divestiture.  It  also  provides  that  for  a 
period  of  ten  years,  Mannesmann  may 
not  acquire  any  interest  in  any  other 
firm  in  the  relevant  market  without  prior 
approval  &t>m  the  Commission. 

The  anticipated  competitive  effect  of 
the  proposed  Order  will  be  to  assure 
that  competition  will  continue  in  the 
United  States  market  for  the 
manufacture  and  sale  of  high  speed, 
light  to  medium  duty,  unit  handling 
conveyor  systems  for  use  in  wareliouse 
distribution. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  Agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Claik. 
Secretary. 

Concurring  Statement  of  Commissioner 
Deborah  K.  Owen  in  the  Matter  of 
Mannesmann  AG/Rapistan 

[File  No.  911-0110] 

Based  on  the  evidence  available  to  the 
Commission  in  this  matter,  I  have 
concurred  in  the  decision  to  accept  this 
consent  agreement  tbr  public  comment 
It  appears  that  a  combination  of  the  two 
parties  in  the  market- alleged  in  the 
complaint  could  facilitate 


anticompetitive  price  discrimination 
against  certain  customers. 

[FR  Doc,  92-1035  Filed  1-14-92;  8:45  am] 
■LUNQ  coot  sTss-ei-a 


Diecloeure  Requirements  end 
proniofiione  voncenenQ  neiiuiieiiiy 
and  Buelneee  Opportunity  Venturee 

AOENC^  Federal  Trade  Commission. 
ACTION:  Grant  of  petition  for  exemption. 


;  On  March  26, 1991  (56  FR 
12533),  the  Commission  published  a 
request  for  public  comment  on  a  petition 
for  exemption  from  the  requirements  of 
its  trade  regulation  rule  entitled 
"Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and 
Business  Opportunity  Ventures"  that 
had  been  filed  by  Mercedes-Benz  of 
North  America,  Inc.  The  Commission 
now  grants  the  petition  and  determines 
that  the  provisions  of  16  CFR  part  436 
shall  not  apply  to  the  advertising, 
offering,  licensing,  contracting,  sale  or 
other  promotion  of  motor  vehicle 
dealerships  by  Mercedes-Benz. 
iFRCnvi  DATE:  January  15. 1991. 
FOR  nnrrHER  infonmation  contact: 
Craig  Tregillus,  Attorney,  PC-H-238, 
Federal  Trade  Commission. 
Washington.  DC  20580.  (202)  326-2970. 
tUPPLEMCNTARV  INRNUIATION: 

Older  Granting  Exemption   - 

In  the  Matter  of  a  Petition  for 
Exemption  from  the  Trade  Regulation 
Rule  Entitled  "Disclosure  Requirements 
and  Prohibitions  Concerning  Franchising 
and  Business  Opportunity  Ventures" 
filed  by  Mercedes-Benz  of  North 
America,  Inc.  (MBNA). 

On  March  26, 1991,  the  Commission 
published  a  notice  in  the  Federal 
Register  soliciting  comments  on  a 
petition  filed  by  MBNA.  MBNA  is  a 
wholly  owned  subsidiary  of  the 
Daimler-Benz  group,  the  sole  authorized 
U.S.  importer  and  distributor  of  vehicles 
and  parts  manufactured  by  Mercedes- 
Benz  Aktiengesellschaft  of  Stuttgart 
Germany.  The  petition  sought  an 
exemption,  piusuant  to  section  18(g)  of 
the  Federal  Trade  Commission  Act.  from 
coverage  under  the  Commission's  Trade 
Regulation  Rule  entitled  "Disclosure 
Requirements  and  Prohibitions 
Concerning  Franchising  and  Business 
Opportunity  Ventiu^s." 

In  accordance  with  section  18(g),  the 
Commission  conducted  an  exemption 
proceeding  under  section  553  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553,  and  invited  public  comment  diuing 
a  60-day  period  ending  May  28, 1991. 
After  reviewing  the  petition  and  the 


comments  received,  the  Commission  has 
concluded  that  the  Petitioner's  request 
should  be  granted. 

The  statutory  standard  for  exemption 
requires  the  Commission  to  determine 
whether  application  of  the  Trade 
Regulation  Rule  to  the  person  or  class  of 
persons  seeking  exemption  is 
"necessary  to  prevent  the  unfair  or 
deceptive  act  or  practice  to  which  the 
rule  relates."  If  not  an  exemption  is 
warranted. 

The  abuses  that  the  disclosure  remedy 
of  the  Franchise  Rule  is  designed  to 
prevent  are  most  likely  to  occur,  as  the 
Statement  of  Basis  and  Purpose  of  the 
Rule  notes,  in  sales  where  three  factors 
are  present: 

(1)  A  potential  investor  with  a  relative 
lack  of  business  experience  and 
sophistication: 

(2)  Inadequate  time  for  the  investor  to 
review  «md  comprehend  the  unique  and 
often  complex  terms  of  the  franchise 
agreement  before  making  a  major 
financial  commitment;  and 

(3)  A  significant  information 
imbalance  in  which  the  franchisee  is 
unable  to  obtain  essential  and  relevant 
facts  known  to  the  franchisor  about  the 
investment. 

The  pre-sale  disclosures  required  by 
the  Franchise  Rule  are  designed  to 
negate  the  effect  of  any  deceptive  acts 
or  practices  where  these  conditions  are 
present  The  Rule  provides  investors 
with  the  material  information  they  need 
to  make  an  informed  investment 
decision  in  circumstances  where  they 
might  otherwise  lack  the  resources, 
knowledge,  or  ability  to  obtain  the 
information,  and  thus  to  protect 
themselves  frt>m  deception. 

Where  the  conditions  that  create  a 
potential  for  deception  in  the  sale  of 
franchises  are  not  present,  however,  a 
regulatory  remedy  designed  to  prevent 
deception  is  unnecessary.  Our  review  of 
the  record  in  this  proceeding  persuades 
us  that  an  exemption  is  warranted  for 
that  reason.  The  Petitioner  has  shown 
that  the  conditions  that  create  a 
potential  for  abuse  are  absent,  and  that 
there  is  no  likelihood  of  a  pattern  or 
practice  of  unfair  or  deceptive  acts  or 
practices  in  the  appointment  of  its 
automohile  dealership  franchises  for 
that  n.'dson. 

The  petition  and  public  comment 
demonstrate  that  potential  Mercedes- 
Benz  dealers  are  and  will  continue  to  be 
a  select  group  of  highly  sophisticated 
and  experienced  businessmen  and 
women;  that  they  make  very  significant 
investments;  and  that  they  have  more 
than  adequate  time  to  consider  the 
dealership  offer  and  obtain  information 
about  it  before  investing.  We  note  in 
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particular  that  Mercedes-Benz  maintains 
only  about  400  dealers  in  the  U.S.;  that  it 
grants  fewer  than  25  new  dealerships  a 
year,  most  resulting  from  the  sale  by 
existing  dealers  of  their  dealerships;  that 
prospective  Mercedes-Benz  dealers 
typically  are  established  dealers  for 
other  automobile  manufacturers  or 
importers:  that  total  Mercedes-Benz 
dealership  investments  range  &om  $1 
million  to  $25  million;  and  that 
applicants  participate  in  a  two-  to  three- 
month  approval  process  that  includes 
extensive  information  gathering  and 
exchange  by  the  parties. 

As  a  practical  matter,  investments  of 
this  size  and  scope  typically  involve 
knowledgeable  investors,  the  use  of 
independent  business  and  legal 
advisors,  and  an  extended  period  of 
negotiation  that  generates  the  exchange 
of  information  necessary  to  ensure  that 
investment  decisions  are  the  product  of 
an  informed  assessment  of  the  potential 
risks  and  benefits.  The  Commission  has 
reviewed  the  potential  for  unfair  or 
deceptive  acts  or  practices  in  connection 
with  the  licensing  of  motor  vehicle 
dealership  franchises  on  four  prior 
occasions  since  1980,  and  found  no 
evidence  or  likelihood  of  a  significant 
pattern  or  practice  of  abuse  by  any  of 
the  Petitioners.  If  any  such  evidence 
exists,  it  has  not  yet  been  brought  to  the 
Commission's  attention  in  this  or  any  of 
the  prior  proceedings. 

Thus,  both  the  record  in  this 
proceeding  and  all  prior  experience  to 
date  with  other  Franchise  Rule 
exemptions  for  automobile  dealerships 
support  the  conclusion  that  Petitioner's 
licensii^  of  new  dealers  accomplishes 
what  the  Rule  was  intended  to  ensure. 
The  conditions  most  likely  to  lead  to 
abases  are  not  present  in  the  Uoensing 
of  dealerships,  and  the  process 
generates  sufficient  information  to 
ensure  dial  applicants  will  be  able  to 
make  an  informed  investment  decision. 
For  these  reasons,  the  Commission  finds 
that  the  application  of  the  Franchise 
Rule  to  Petitioner's  licensing  of  motor 
vehicle  dealer  franchises  is  not 
necessary  to  prevent  die  unfair  or 
deceptive  acts  or  practices  to  which  the 
Rule  relates. 

Accordingly,  the  Commission  has 
detennined  that  the  provisions  of  16 
CFR  part  436  shall  not  apply  to  d>e 
advertisisg.  offering,  licensing, 
contracting,  sale  or  other  promotioo  of 
motor  vehicle  dealerships  by  Mercedes- 
Benz  of  North  America.  Inc. 

It  is  so  ordered. 


UMI 


By  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  92-1033  Filed  1-14-02;  MS  am] 

MUNQ  coos  STSO-et-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  SutMtances  and 
Diaeaaa  Registry 

[ATSOR-42] 

Extension  of  Public  Comment  Period 
for  Priority  Data  Needs  for  38  Priority 
Haxardous  Sul»stances 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS).  Department  of 
Health  and  Human  Services  (HHS). 
action:  Notice. 

SUNMARV:  This  notice  annoimces  an 
extension  of  the  public  comment  period 
for  the  priority  data  needs  for  38  priority 
hazardous  substances.  Section  104(i)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (42  U.S.C  9e04(i)).  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (Pub.  L  99^99), 
requires  that  ATSDR.  in  addition  to 
other  duties,  must  assure  the  initiation 
of  a  research  program  to  HU  identified 
data  needs  for  certain  hazardous 
substances. 

ATSDR  announced  the  identification 
of  priority  data  needs  for  38  pritHity 
hazardous  substances  in  the  Federal 
Register  on  October  17, 1991,  (56  FR 
52178)  with  a  public  comment  period 
through  January  15, 1992;  a  correction 
notice  for  this  announcement  was  also 
published  on  November  25. 1991  (56  FR 
59330).  This  notice  aiuiounces  an 
extension  of  the  public  comment  period 
through  March  2. 1992.  in  order  to  allow 
the  public  an  additional  45  days  to 
review  and  comment  on  the  identified 
priority  data  needs. 

DATES:  Comments  concerning  the 
Federal  Register  notice  of  October  17, 
1991  (56  FR  52178)  must  be  received  by 
March  2. 1992. 

AOfMCiacs.  Comments  on  this  notice 
should  bear  the  docket  control  number 
ATSEHR-42  and  should  be  submitted  to 
the  Research  Implementation  Branch, 
Division  of  Toxicology.  Agency  for 
Toxic  Substances  and  DiMsse  Registry, 
Mailstop  B-29, 1600  CKfton  Road.  NE.. 
Atlanta.  Georgia  30333. 

Comments  on  this  notice  will  be 
availabte  for  public  inspectixm  at  the 
Agency  for  Toxic  Sabstances  and 
Disease  Regisliy.  Boildnig  33,  Executive 


Park  Drive.  Adanta,  Georgia  (not  a 
mailing  address),  from  8  a.m.  until  4:30 
p.m.,  Monday  through  Friday,  except  for 
legal  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Research  Implementation  Branch, 
Division  of  Toxicology,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Mailstop  B-29, 1600  Clifton  Road.  NE.. 
Atlanta.  Georgia  30333.  Telephone:  404-' 
639-6015. 

SUPPLEMKNTARV  MRMMATMN: 
Administrative  Record:  ATSDR  has 
established  a  public  version  of  this 
record  with  materials  pertaining  to  this 
notice  (ATSDR  docket  control  number-' 
42).  The  public  file  is  available  for 
inspection  during  the  times  and  at  the 
address  given  in  the  ADDRESSES  section 
of  this  notice. 

Dated:  January  9. 1992. 
WUian  L.  Roper, 

Administrator,  Agency  for  Toxic  Substances 
and  Disease  Registry. 
[FR  Doc  82-1029  Filed  1-14-92;  8:45  am| 


Cantars  for  Disaaaa  Control 

Oasel  Exhaust  Exposure  and  Lung 
Cancer  in  Minars;  Feasit)ility  Study 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  die  Centers  for  Disease 
Control  (CDC)  announces  the  following 
meeting. 

Name:  A  Feasibility  Study  of  Diesel 
Exhaoet  Exposure  and  Lung  Cancer  in 
Miners. 

Time  and  Date:  9  ajii.-12  norm.  Febniaiy 
14.1992. 

Place:  Hubert  H.  Humphrey  Building, 
Conference  Room  303-3OSA.  200 
Independence  Avenue.  SW..  Washington.  DC 
20201. 

Sto/us:  Open  to  the  public,  limited  only  by  ■ 
the  space  available. 

Pwpote:  To  conduct  an  infonnational 
meeting  to  discuss  the  feasibility  study  being 
conducted  by  N1091  and  the  National 
Cancer  Institute,  National  Institutes  of 
Health.  The  two  primary  purposes  of  the 
study  are  to  determine: 

(1)  Whether  an  adequate  number  of  salt, 
potash,  limestone,  and  trona  miners,  who 
have  been  exposed  to  diesel  equipment  in  an 
underground  mine  far  at  least  one  year,  ue 
available  to  conduct  a  statisticaUy  significant 
case-control  study:  and 

(2)  Whether  or  not  work  history  data  can 
be  linked  to  possible  exposure  surrogates  is 
order  to  devdop  -individtial  exposure 
estimates. 

Hie  study  protocol  is  available  from  the 
contact  person.  GoBunents  wffl  be  accepted 
by  letter  uta  dM  tiaw  of  dw  meeting. 

CONTACT 


FhiiDC ).  Heart, 
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NIOSH.  CDC  944  Chestnut  Ridge  Road, 
MaiUtop  117,  Mot^antown,  West 
Virginia  26505,  telephone  304/291-4423 
or  FTS  923-4423. 

Dated:  Jairaary  9, 1992. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
[FR  Doc  92-1031  Filed  1-14-92;  B:45  am] 
BUMO  COK  41W-1t-M 


National  Commmee  on  Vital  and 
Health  Statistics  (NCVHS); 
Subcommittee  on  Long-Term  Care 
Statistics;  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control, 
announces  the  following  meeting: 

Name:  NCVHS  Subcommittee  on  Long- 
Term  Care  Statistics. 

Time  and  Date:  10  a.m.-4:30p.m.,  February 
4.1992. 

Place:  Room  800,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue.  SW., 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  will 
discuss  the  NCHS  long-term  care  data 
systems  with  program  st^ff. 
CONTACT  KRSON  FOR  MORE 
information:  Substantive  program 
information  as  well  as  summaries  of  the 
meeting  and  a  roster  of  committee 
members  may  be  obtained  from  Gail  F. 
Fisher,  ViiD.,  Executive  Secretary, 
NCVHS,  NCHS,  room  1100,  Presidential 
Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone 
301/438-7050  or  FTS  436-7050. 

Dated:  January  9, 1992. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination 
Centers  for  Disease  Control. 
[FR  Doc.  92-1030  Filed  1-14-92;  8:45  am] 

BILUNO  COOE  41«0-tt-M 

National  Committee  on  Vital  and 
Healtti  Statistics  (NCVHS); 
Subcommittee  on  Mental  Health 
Statistics;  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control, 
announces  the  following  committee 
meeting. 

Name:  NCVHS  Subcommittee  on  Mental 
Health  Statistics. 

Time  and  Date:  9  a.m.-5  p.m.,  February  14. 
1992. 

Place:  Room  S37A-339A,  Hubert  H. 
Humphrey  BuUdJng,  200  Independence 
Avenue.  SW^  Washingtoa  DC  20201. 

Status:  Open. 


Purpose:  The  subcommittee  will 
devote  primary  attention  to  the  issue  of 
statistical  data  systems  for  emotionally 
disturbed  chOdren  and  adolescents. 
Particular  attention  will  be  given  to  data 
availability  through  health,  juvenile 
justice,  social  services,  and  educational 
systems.  The  subcommittee  will  also 
consider  developments  in 
conceptualization  of  the  seriously 
mentally  ill  population  and  proposals  for 
the  1992  statistical  publications  for  the 
National  Institute  of  Mental  Health, 
National  Institutes  of  Health. 
CONTACT  FCRSON  FOR  MORE 
information:  Substantive  program 
information  as  well  as  simunaries  of  the 
meeting  and  a  roster  of  committee 
members  may  be  obtained  from  Gail  F. 
Fisher,  Fh.D..  Executive  Secretary, 
NCVHS,  NCHS,  room  1100,  Presidential 
Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone 
number  301/436-7050  or  FTS  436-7070. 

bated:  Janaaiy  9, 1902. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
[FR  Doc  92-1032  Hied  1-14-02: 8:45  am] 
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Food  and  Drug  Administration 
[Dod(«tllo.91M-0807] 

EDAP  IntsnwtionsI  Coip^  Premaritet 
Approval  of  EOAP  LTJ)1  Uthedap 
Shock  Wave  Uthotrlpter 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug , 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  EDAP 
International  Corp.,  Amherst,  MA,  for 
premaiket  approval  under  section  515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  the  EDAP  LT.01 
Lithedap  Shock  Wave  Lithotripter.  After 
reviewing  the  recommendation  of  the  ^ 
Gastroenterology-Urology  Devices 
Panel  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant  by  letter  of  December  12. 
1991,  of  the  approval  of  the  application. 

DATES:  Petitions  for  administrative 
review  by  February  14, 1992. 
addresses:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dodcets 
Management  Brandi  (HFA-305),  Food 
and  Drug  Administration,  nn.  1-23, 
12420  Paridawn  Dr^  RockviUe.  MD 
20857. 


liTiON  contact: 

]ohn  Baxley,  Center  for  Devices  and 
Radiological  Health  (HFZ-470),  Food 
and  Drug  Administratioa  1390  i>iccard 
Dr.,  RodnriUe,  MD  20650. 301-427-1194. 

SUFFLEMENTARY  INFORMATION:  On  April 
18. 1990,  EDAP  International  Corp.. 
Amherst.  MA  01002.  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  EDAP  LT.01  Lidiedap  Shock  Wave 
Lithotripter.  The  device  is  an 
extracorporeal  shock  wave  lithotripter 
and  is  indicated  for  use  in  the 
fragmentation  of  urinary  stones  in  the 
kidney,  i.e.,  renal  calyx  stones  and  renal 
pelvis  stones. 

On  April  4. 199t  the 
Gastroenterology-Urology  Devices  Panel 
of  the  Medical  Devices  Advisory 
Committee,  an  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
the  application.  On  December  12, 1991, 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH, 

A  summary  of  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  ^  name  of  the 
device  and  the  docket  nimiber  found  in 
brackets  in  the  heading  of  this 
document 

Opportunity  for  Administrative  Review 

Section  515(dH3)  of  the  act  (21  U.S.C 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  die  act  (21  U.SX:.  380e(g)).  for 
administrative  review  of  CDRIfs 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  diat  ^re  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  throu^ 
administrative  review.  After  reviewing 
the  petition.  FDA  wHl  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  granto  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
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in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  February  14, 1992.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identi^ed  with  the  name  of  the  device 
and  the  docket  nimiber  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h)  (21  U.S.C.  360e(d).  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10]  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  January  8, 1992. 
Eliuboth  D.  lacobtoo. 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

(FR  Doc.  92-1097  Filed  1-14-92;  &-45  am] 

BHJJNQ  COK  41M-01-M  I 


[Docket  Na91N-0512]  i 

Diasonlcs,  Inc;  Premarfcet  Approval  of 
Tharasonfc  Uttwtrtpay  Traatment 
System 


aoency:  Food  and  Drug  Administration, 

HHS. 

ACnOH:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Diasonics,  Inc.,  Milpitas,  CA,  for 
premarket  approval,  under  section  515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  the  Therasonic 
Lithotripsy  Treatment  System.  After 
reviewing  the  recommendation  of  the 
Gastroenterology-Urology  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  December  20, 
1991,  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  February  14, 1992. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857.  I 

FOR  RJRTHER  INFORMATION  CONTACT! 
Marsha  Melvin,  Center  for  Devices  and 
Radiological  Health  (HFZ-470].  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20650,  301-427-1194. 


SUPPLEMENTARY  INFORMATION:  On 

December  19, 1990,  Diasonics,  Ina,  1565 
Barber  Lane,  Milpitas,  CA  95035, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  Therasonic 
Lithotripsy  Treatment  System.  The 
device  is  an  extracorporeal  shock  wave 
lithotripter  and  is  indicated  for  use  in 
the  treatment  of  both  singular  and 
multiple  renal  pelvic  and  renal  calyceal 
stones  where  such  stones  are  located 
within  a  depth  of  12  centimeters  from 
the  skin  line. 

On  April  4, 1991,  the 
Gastroenterology-Urology  Devices  Panel 
ofthe  Medical  Devices  Advisory 
Committee,  an  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
the  application.  On  December  20, 1991, 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3]]  authorizes  any  interested 
person  to  petition,  under  section  515(g] 
of  the  act  (21  U.S.C  3eGe(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12]  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b]).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee]  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  February  14. 1992.  file  with  the 


Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in  ^ 

brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d].  520(h)  (21  U.S.C.  360e(d),  360i(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  January  9, 1992. 
Elizabetfa  0.  lacobwHi, 
Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 
(FR  Doc  92-1099  Filed  1-14-92;  8:45  am] 
aiLUNO  COOC  41M-01^ 


[Docket  Na91M-0^] 

Advanced  Pulmonary  Technologies, 
Inc,  Premarket  Approval  of  APT  1010 
Ultrahigh  Frequency  Vantllator 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Advanced  Pulmonary  Technologies,  Inc.. 
Glastonbury,  CT,  for  premarket 
approval,  under  section  515  of  the 
Federal,  Food,  Drug,  and  Cosmetic  Act 
(the  act],  of  the  APT  1010  Ultrahigh 
Frequency  Ventilator.  After  reviewing 
the  recommendation  of  the 
Anesthesiology  and  Respiratory 
Therapy  Devices  Panel,  FDA's  Center 
for  Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant,  by  letter 
of  December  13, 1991,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  February  14, 1992. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

James  E.  ENllard,  Center  for  Devices  and 
Radiological  Health  (HF-454).  Food  and 
Drug  Administration.  1390  Piccard  Dr., 
Rockville,  MD  20850,  301-427-1053. 


U  Ml 
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suppLEnerrAiiY  mponmation:  On 
December  5, 199a  Advanced  Pulmonary 
Technologies,  Inc.,  SO  Nye  Rd., 
Glastonbury,  CT,  06033-1280,  submitted 
to  CDRH  an  application  for  premarket 
approval  of  the  APT  1010  Ultrahigii 
Frequency  Ventilator  (APT  1010).  APT 
1010  i«  indicated  for  use  in  ventilating 
critically  ill  patients  where  the  patients 
are: 

1.  In  the  opinion  of  their  physician 
failing  conventional  mechanical 
ventilation '  therapy;  and 

2.  Diagnosed  as  having  adult 
respiratory  distress  synd^me  (ARDS):' 
and 

3.  Age  14  years  or  older. 
On  Mardi  20, 1991,  the 

Anesthesiology  and  Respiratory 
Therapy  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application  with  conditions.  These 
conditions  were  met  by  the  applicant 
following  the  recommendation  of  the 
panel 

On  December  13, 1991.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
OfBce  of  Device  Evaluation,  CDRH. 

A  simmiary  of  the  safety  and 
e^ectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  witii  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
doctnnent. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d](3])  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  tiie  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  COIUrs 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  tiie  form  of 
a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 


■  Failing  ooii»eiWfcm>l  medianical  TentflaHan  it 
defined  aa  meeting  ooa  af  the  fcUowing  oitaric:  (a) 
require  an  FUk  greater  than  aTOe  (b)  raquirt  and  FiOk 
equal  to  0.70  Hid  have  a  PaOb  leaa  than  OS  torr,  le) 
require  a  peak  inapiratoiy  alniray  preaaure  greater 
than  es  cm  tUk  er  (d)  i««|nii«  a  level  ofpoaitive  end 
exptratoiy  pwaiaw  iranlar  than  IS  cm  fMi 

*  ARDS  ia  defined  aa  neeikig  aU  of  tfie  faUowing 
criteria:  (a)  a  ahant  fraction  ((^/QT)  of  at  iaaal  IS 
percent;  lb)  the  pretence  of  diBuae  infOtrataa  aa 
•een  by  x-^ar  md  (c)  pnlinonaiy  capillaiy  wedge 
preswre (PCW)  <iaaBlfca 


shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  end  riiall  submit 
with  the  petition  supporting  data  and 
information  showing  that  Aere  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  die  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Fednal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occiff,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  February  14, 1992,  file  with  the 
Dodcets  Management  Branch  (address 
above)  two'fco^iesof  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
,515(d .  520(h)  (21  U.S.C  360e(d),  aM>j(h)]) 
and  imder  audiority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  lanuaiy  a.  1982. 
EUzabelh  O.  JaoohMO. 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 
[FR  Doc.  S2-10M  Filed  1-14-02;  MS  am] 
BIUJNO  COM  4i«-ei-a 


Advisory  CommHt—  Mtoettng; 

AnWnOIIMIII  OT  NUIRiV 

AOCNCV:  Food  and  Drug  Administration, 

HHS. 

Acnow;  Notice. 

summary:  The  Food  and  Drug 
Administration  is  announcing  an 
amendment  to  the  agenda  of  a  meeting 
of  the  Arthritis  Advisory  Committee 
which  is  scheduled  for  January  23  and 
24, 1992.  This  meeting  was  announced  in 
tiie  Federal  Eagister  (rf  December  20. 
1991  (56  FR  66038  at  66039).  The  change 
is  being  made  to  add  an  additional  item 
for  discussion,  lliere  are  no  other 
changes.  This  amendment  will  be 
announced  at  the  beginning  of  the  open 
portion  of  die  awe  ting. 

FOW  HWTII  WFOWMATIOM  CONTACT: 
Khaky  W.  Malek.  Center  for  Drug 
Evaluation  and  Researdi  (HFD-0).  Food 
and  Drag  Administration.  5600  Fishers 


Une.  Rockville.  MD  20857. 301-443- 
3741. 

•UPPLEMENTARV  MFORMATION:  In  the 
Federal  Register  of  December  20. 1991. 
FDA  announced  that  a  meeting  of  the 
Arthritis  Advisory  Committee  would  be 
held  on  January  23  and  24. 1992.  On  page 
66039,  coliunn  1,  the  open  committee 
discussion  portion  of  the  agenda  is 
amended  as  follows: 

Open  committee  discussion.  On 
January  23. 1992,  the  committee  will 
discuss  investigational  new  drug 
application  (IND)  IND  31-135/new  drug 
application  (NDA)  20-202  for  8- 
methoxypsoralen/photopheresis  for 
scleroderms  (sponsors  are  Therakos  and 
ICN/Viratek).  In  addition,  the  committee 
will  be  asked  to  discniss  study  design 
and  analysis  of  treatments  fn- 
scleroderma. 

Dated:  January  f,  1992. 
Midiael  R.  Tayloc. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-1021  Filed  1-14-02: 8:45  am] 
BnJJMO  COM  4l«-S«-« 


Advisory  Committees;  Meetings 

AOCNCV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. j 

SUMMANv:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administi-ation  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  wiiidi 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEFTINOS:  The  following  advisory 
committee  meetings  are  announced: 

Endocrinologic  and  Metabolic  Drugs 
Advisory  Ccmunittee 

Date,  time,  and  place.  February  3  and 
4. 1992.  8:30  ajn..  Wilson  Hall  Bidg.  1, 
National  Institutes  of  Health,  9000 
Rockville  Pike.  Betiiesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  3, 1992. 
8:30  a.m.  to  9:30  a.m.,  anless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  9:30  a.m.  to 
5  p.m.;  open  committee  discossion, 
February  4. 1992,  6:30  a.m.  to  4:30  p.m.; 
John  L  Gueriguian,  Center  for  Dn^ 
Evaluation  and  Research  (HFD-SIO). 
■  Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rodcville,  MD  20857, 301- 
443-3490.  Fax  301-443-9282. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
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marketed  and  investigational  human 
drugs  for  use  in  endocrine  and  metabolic 
disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  28, 1992, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  3, 1992.  the  meeting  will  be 
devoted  to  the  presentation  and 
discussion  of  state-of-the-art  efRcacy 
endpoints  to  be  used  for  testing  drugs 
for  the  treatment  of  benign  prostatic 
hypertrophy  (BPH),  with  the  presence 
and  participation  of  worldwide 
urolegical  experts.  The  committee  will 
address  the  following  issues:  (1) 
Changes  in  urodynamic  parameters  in 
patients  with  BPH.  (2)  efficacy  criteria 
used  in  European  and  North  American 
clinical  trials  with  investigational  anti- 
BPH  drugs,  (3)  use  of  anti-BPH  drugs  in 
current  clinical  practice,  and  (4)  the 
potential  for  masking  prostatic  cancers 
during  anti-BPH  therapy.  On  February  4. 
1992,  the  committee  will  discuss  the 
anti-BPH  indication  of  Proscar* 
(finasteride),  of  Merck,  Sharp  ft  Dohme 
Research  Laboratories. 

Peripheral  and  Central  Nervous  System 
Drugs  Advisory  Committee 

Date,  time,  and  place.  February  13 
and  14, 1992,  9  am..  Grand  Ballroom, 
Bethesda  Marriott.  5151  Pocks  Hill  Rd.. 
Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  13, 1992, 

9  a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  symposium,  10  a.m.  to  S  p.m.;  open 
public  hearing,  February  14, 1992, 9  a.m. 
to  10  a.m.,  unless  public  participation 
does  not  last  that  long:  open  symposium 

10  a.m.  to  2:30  p.m.:  Michael  A. 
Bernstein,  Center  for  Drug  Evaluation 
and  Research  (HFD-120),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4020. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effecUveness  of 
marketed  and  investigational  human 
drugs  for  use  in  neurological  diseases. 

Agenda — Open  public  hearing. 
Interested  i>ersons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 


formal  presentations  should  notify  the 
contract  person  before  February  3. 1992. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  symposium.  A  panel  comprised 
to  members  of  the  committee,  staff  from 
the  FDA  Division  of 
Neuropharmacological  Drug  Products, 
and  a  number  of  specially  invited 
agency  guests  with  expertise  in  the 
assessment  of  dementia  and  the  care  of 
demented  patients  will  discuss  the 
merits  of  comments  received  concerning 
the  draft  guidelines  for  the  clinical 
evaluation  of  antidementia  drugs  that 
have  been  in  circulation  for  comment 
since  November  8, 1990.  The  subject 
matter  for  the  panel's  discussion  will 
include,  beyond  comments  on  the 
guidelines  previously  submitted  in 
writing,  comments  offered  during  the 
open  public  session  immediately 
preceding  the  symposium.  The  open 
symposium  will  consist  of  two  sessions. 
During  the  first  session,  the  panel  will 
review  the  comments  received, 
evaluating  their  relevance  and  merits  in 
regard  to  the  section  of  the  draft 
guidelines  to  which  they  apply.  At  the 
conclusion  of  the  first  session,  the  panel 
will  be  asked  to  identify  those  sections 
of  the  draft  guidelines  that  in  their 
collective  judgment  deserve  substantive 
revision  and/or  modification.  During  the 
second  session,  the  panel  will  discuss 
and  make  suggestions  for  modifying  the 
sections  of  the  guidelines  so  identified. 

The  first  session  of  the  symposium 
will  follow  the  open  hearing.  To 
facilitate  a  systematic  review  of  the 
comments  and  critiques  received,  the 
order  of  topics  addressed  by  the  panel 
during  the  first  session  will  follow  the 
organization  of  the  draft  guidelines.  The 
duration  of  the  first  session  is  not 
intended  to  exceed  7  hours,  and  would, 
therefore,  conclude  by  5  p.m.  on 
February  13, 1992.  However,  if,  in  the 
judgment  of  the  chairperson,  additional 
time  is  required,  the  first  session  may  be 
continued  into  the  evening  of  February 
13, 1992,  and/or  extended  into  the 
morning  of  February  14, 1992. 

Formal  deliberative  session  of  the 
committee.  At  the  conclusion  of  the 
symposium,  the  committee  will  be  asked 
to  make  a  formal  recommendation  to  the 
agency  regarding  the  guidelines  and 
their  further  development 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (a)  An  open  public 
hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 


data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for^e  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  conunittees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on  ^ 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-35). 
Food  and  Drug  Administration,  rm.  12A- 
18. 5600  Fishers  Lane.  Rockville.  MD 
20857,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
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per  page.  The  transcript  may  be  viewed 
at  the  Dockets  Management  Branch 
(HFA-305],  Food  and  Dni« 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:. January  9, 1992. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[PR  Doc.  92-1022  Filed  1-14-92;  8:45  am] 
MLUNO  COOC  4M»4V4I 

Consumer  Participation;  Open  Meeting 

AQENCV:  Food  and  Drug  Administration, 
HHS.      . 

action:  Notice. 

tUMMARv:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  Minneapolis  District  Office,  to 
be  chaired  by  Donald  W.  Aird,  Public 
Affairs  Specialist.  The  topic  to  be 
discussed  is  food  labeling  reform. 

DATES:  Thursday,  January  23, 1992. 7 
p.m.  to  9  p.m. 

ADDRESSES:  International  Diabetes 
Center.  Naegele  Auditorium.  Sixth  Floor, 
5000  West  39th  St..  St.  Louis  Park,  MN 
55416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  W.  Aird.  Jr.,  Public  Affairs 
Specialist  Food  and  Drug 
Administration,  240  Hennepin  Ave., 
Minneapolis,  MN  55401,  612-334-4100. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  January  9, 1992. 
Michael  R,  Taylor. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-1023  Filed  1-14-92:  S:45  am] 

MLUNQ  CODE  4160-01-M 


Consumer  Participation;  Notice  of 
Open  Meeting 

AQENCv:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  Minneapolis  District  Office, 
chaired  by  John  Feldman,  District 
Director.  The  topic  to  be  discussed  is 
food  labeling  reform. 
dates:  Tuesday,  February  4, 1992. 10 
a.m.  to  12  m. 

ADDRESSES:  St.  Louis  County  Extension, 
Washburn  Hall.  rm.  109. 2305  East  Fifth 
St.,  Duluth,  MN  55612. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Aird,  Public  Affairs 
Specialist,  Food  and  Drug 
Administration.  240  Hermepin  Ave.. 
Minneapolis,  MN  55401,  612-334-4100. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offlces, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  January  9. 1992. 
Michad  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  92-1024  Filed  1-14-92;  8:45  am] 
MLLMO  coos  41N-01-M 


Public  Health  Service 

Cosponsorship  of  the  Great  American 
Workout 

AGENCY:  President's  Council  on  Physical 
Fitness  and  Sports,  PHS,  DHHS. 

ACTION:  Notice  of  opportunity  for 
cosponsorship. 

summary:  The  President's  Council  on 
Physical  Fitness  and  Sports  ("the 
Council")  announces  the  opportunity  for 
a  non-profit  organization  to  cosponsor 
with  the  Council  the  Great  American 
Workout  scheduled  for  May  1, 1992. 
DATES:  To  receive  consideration, 
requests  to  participate  as  a  cosponsor 
must  be  received  by  the  close  of 
business  January  30, 1992  by  Matthew 
Guidry.  Deputy  Executive  Director  of  the 
Coimcil  at  the  address  below.  Requests 
will  meet  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date.  Private  metered 


postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.  Hand  delivered 
requests  must  be  received  by  5  pjn.. 
January  30, 1992.  Requests  that  are 
received  after  the  deadline  date  will  be 
returned  to  the  sender. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  Guidry,  Deputy  Executive 
Director,  President's  Council  on  Physical 
Fitness  and  Sports,  suite  250, 701 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20004,  (202)  272-3424. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  President's  Council  on  Physical 
Fitness  and  Sports  promotes  and 
encourages  the  development  of  physical 
fitness  and  sports  programs  for  all 
Americans.  In  1990,  as  part  of  its 
agenda,  the  Council  staged  the  first 
Great  American  Workout  as  a  major 
event  to  focus  on  exercise.  On  May  1. 
1990,  the  south  lawn  of  the  White  House 
served  as  the  backdrop  of  this  fitness 
event  for  the  Nation. 

On  May  1, 1991,  the  second  Great 
American  Workout  took  place.  The 
focus  of  the  event  was  on  youth  fitness 
and  separate  activities  were  conducted 
on  the  south  lawn  of  the  White  House 
and  at  the  west  steps  of  the  Capitol. 

The  third  Great  American  Workout  is 
scheduled  to  take  place  on  May  1, 1992. 

Requirements  of  Cosponsorship 

The  President's  Council  is  seeking  to 
cosponsor  this  year's  Great  American 
Workout  with  a  nonproRt  organization 
which  has  demonstrated  ability  and 
experience  to  coordinate  this  type  of 
national  event.  This  year's  event  will 
include  workout  stations  at  the  south 
lawn  of  the  White  House  and  at  the 
Capitol.  The  entity  selected  as  ^ 

cosponsor  will  be  responsible  for 
coordinating  the  Great  American 
Workout  with  representatives  of  the 
White  House,  the  Congress,  the 
Architect  of  the  Capitol,  the  Department 
of  Health  and  Human  Services  and  the 
President's  Council.  The  duties  of  the 
cosponsor  will  include: 

(1)  Development  of  a  publicity 
campaign  for  the  event  including  the 
printing  of  official  brochures  and 
invitations. 

(2)  Hotel  and  transportation 
arrangements  for  certain  invitees. 

(3)  Planning  and  establishment  of  the 
workout  stations  at  the  White  House 
and  Capitol  for  the  activity 
demonstrations. 

(4)  Planning,  selection  and 
organization  of  the  activities. 


1752 


Federal  Register  /  Vol.  57,  No.  10  /  Wednesday.  January  15.  1992  /  Noticeg 


(5)  Manning,  and  coordinating  the 
reception  and  breakfast  arrangements. 

(6)  Providing  insurance  coverage  and 
Rrst  aid  stations. 

(7)  Obtaining  corporate  sponsors  of 
the  event. 

Availability  of  Funds  | 

There  are  no  Federal  funds  available 
for  the  Great  American  Workout.  It  will 
be  the  function  of  the  cosponsor  to 
provide  the  necessary  funds  for  the 
event. 


Eligibility  for  Cosponsorsliip 

To  be  eligible,  a  requester  must  be:  (1) 
A  private,  nonprofit  entity;  and  (2)  an 
entity  that  by  virtue  of  its  nature  and 
purpose  has  a  legitimate  interest  in 
physical  fitness  and  sports. 

Content  of  Request  for  Cospontorship 

Each  request  for  cosponsorship  should 
contain:  (1]  A  description  of  the 
organization  and  its  capabilities;  (2)  a 
summary  of  the  manner  in  which  it 
would  conduct  the  event  and  carry  out 
its  duties;  and  (3)  its  plan  for  arranging 
for  the  funding  of  the  event. 


Evaluation  Criteria 


^ 


The  cosponsor  will  be  selected  by  the 
President's  Council  based  on  the 
following  evaluation  criteria: 

(1)  Requester's  qualiBcations  and 
capability'  to  conduct  events  of  this 
nature;  and 

(2)  The  ability  of  the  requester  to 
arrange  for  the  funding  of  '.he  event.    . 

Other  Information  , 

Prior  to  the  selection  of  the  cosponsor, 
Lhe  Council  staff  will  meet  separately 
with  those  requesters  whose  written 
submissions  best  meet  the  evaluation 
criteria.  Since  the  Great  American 
Workout  involves  events  held  on  the 
grounds  of  the  White  House  and  the  U.S. 
Capitol,  certain  restrictions  apply  to  the 
commercial  use  of  a  cosponsor's  source 
or  sources  of  funding.  The  successful 
cosponsor  will  be  required  to  enter  into 
a  memorandum  of  understanding  with 
the  Department  of  Health  and  Human 
Services  setting  forth  the  details  of  the 
event.  In  addition,  agreements  with 
other  interested  parties  may  be  required. 

Uaied:  Januarj  10. 1992. 
WUford  I.  Forbueh. 
Director,  Office  of  Management. 

[PR  Doc.  92-1087  Filed  1-14-42;  8:45  am) 

SHJJNa  coot  41«-t7-M 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

Family  Self-Sutftdency 

[Oociiet  No.  N-91-3288;  FR-3063-C-031 

aqency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

action:  Notice  of  Fund  Availability 

(NOFA)  for  FY  1991;  Technical 

correction  to  January  7, 1992  Notfce. 

summary:  This  document  makes  a 
technical  correction  to  the  notice 
concerning  the  Family  Self-Sufficiency 
NOFA  published  in  the  Federal  Register 
on  January  7, 1992  (57  FR  577). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Rental 
Assistance  Division,  Office  of  Elderly 
and  Assisted  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW..  Washington,  DC 
20410-8000.  telephone  number  f202)  708- 
0477.  or  (202)  708-4594  (TDD).  (These  are 
not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  On 
January  7, 1992  (56  FR  577).  the 
Department  published  a  notice  in  the 
Federal  Register  to  correct  the  NOFA  for 
the  Public  and  Indian  Housing  Family 
Self-Sufficiency-  (FSS)  Program  for  Fistal 
Year  1991,  which  was  published  in  the 
Federal  Register  on  September  30, 1991 
(56  FR  49604).  The  correction  made  by 
the  January  7, 1992  notice  only  pertained 
to  the  Indian  Housing  portion  of  the 
September  30, 1991  NOFA. 

In  the  January  7, 1992  notice,  the 
Department  extended  the  application 
deadline  for  all  applicants  responding  to 
the  Public  and  Indian  Housing  FSS 
NOFA  published  on  September  30, 1991 
at  56  FR  49604.  In  the  January  7, 1992 
notice,  the  Department  also  stated  as 
follows: 

With  reference  to  this  deadline  extension, 
applicants  should  note  that,  in  a  separate 
document  as  yet  unpublished,  the 
Department  intends  to  notify  applicants  for 
Section  8  Incentive  Award  Rental  Vouchers 
and  Rental  Certificates  in  connection  with 
the  Family  Self-Snffidency  Program  (a  NOFA 
also  published  on  September  30, 1991  (SO  FR 
496121]  that  (1)  FY  1991  and  1932  funding  will 
be  combined  into  a  single  funding  round;  and 
(2)  the  FY  1992  'Incentive  Award'  NOFA's 
application  due  date  has  been  extended  from 
January  10, 1992  to  Fetmiary  10, 1992. 
(Emphasis  added) 

Applicants  should  note  that  the 
"separate  document**  concerning  the 
Section  8  Incentive  Award  NOFA  was 
published  in  the  Federal  Register  on 
January  3, 1992  at  57  FR  312-313. 


Dated:  January  9, 1992. 
Grady ).  Nocris. 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  92-1002  Filed  1-14-92;  8:45  am) 

■NJUNG  COOC  431».43-« 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Wtiite  House  Conference  on  Indian 
Education  Advisory  Committee 

agency:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
proposed  schedule  of  the  forthcoming 
meeting  of  the  White  House  Conference 
on  Indian  Education  Advisory 
Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  The 
White  House  Conference  on  Indian 
Education  Advisory  Committee  is 
established  by  Public  Law  100-297,  part 
E.  The  Committee  is  established  to 
assist  and  advise  the  Task  Force  in  the 
planning  and  conducting  the  conference. 

DATE,  TIME  AND  PLACE:  The  Advisory 
Committee  Meeting  will  be  January  21, 
1992,  at  9  a.m.  to  5  p.m.  at  the  Ramada 
Renaissance  at  Techworld.  999 — 9th 
Street  NW.,  Washington,  DC  20001-90Ga 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Benjamin  Atencio,  Deputy  Director. 
White  House  Conference  on  Indian 
Education,  U.S.  Department  of  Interior. 
1849  C  Street  NW.,  MS  7026-MIB. 
Washington,  DC  20240;  telephone  202- 
208-7167;  fax  206-4868. 

Agenda:  The  Advisory  Committee  for 
the  White  House  Conference  on  Indian 
Education  will  discuss  and  advise  the 
Task  Force  on  aspects  of  the  Conference 
and  actions  which  are  necessary  for  the 
conduct  of  the  Conference.  Summary 
minutes  of  the  meeting  will  be  made 
available  upon  request.  The  meeting  of 
the  Advisory  Committee  will  be  open  to 
the  public. 

Items  to  be  discussed:  Conference 
activities;  review  agenda  and  program; 
Post-Conference  activities;  activities  for 
conference  reporting;  Conference  topics 
and  other  matters  related  to  the 
Conference.  _ 

Dated:  January  7, 1992. 
Kfatk  Stephenson, 

Assistant  to  the  Secretary  and  Director  of 

Communication. 

(FR  Doc.  92-498  Filed  1-14-92;  8.4S  am] 

muma  cooc  43io-m(-«i 
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White  House  Conference  on  Indian 
Education  Advisory  Committee 

agency:  Office  of  the  Secretary,  Interior. 
action:  Notice  of  conference. 

summary:  This  notice  announces  the 
White  House  Conference  on  Indian 
Education.  The  White  House  Conference 
on  Indian  Education  was  established  by 
Public  law  100-297,  part  E,  section  5502 
and  provides  that  the  purpose  shall  be 
(1)  to  explore  the  feasibility  of 
establishing  an  independent  Board  of 
Indian  Education  that  would  assume 
responsibilities  for  all  existing  federal 
programs  relating  to  the  education  of 
Indians  and  (2)  to  develop 
recommendations  for  the  improvement 
of  educational  programs  to  make  the 
programs  more  relevant  to  the  needs  of 
Indians. 

DATE,  TIME  AND  PLACE:  The  White 
House  Conference  on  Indian  Education 
shall  be  January  22  from  9  a.m.  to  10:30 
p.m.,  January  23  from  7  a.m.  to  9:30  p.m., 
and  January  24  from  7  a.m.  to  5  p.m.  The 
site  of  the  Conference  will  be  the 
Ramada  Renaissance  at  Techworld, 
999— 9th  Street,  NW.;  Washington,  DC 
20001-9000. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Benjamin  Atencio,  Deputy  Director, 
White  House  Conference  on  Indian 
Education,  U.S.  Department  of  Interior. 
1849  C  Street  NW..  MS  702&-MIB. 
Washington,  DC  20240;  telephone  202- 
208-7167;  fax  208-4868. 

Agenda:  The  Conference  delegates 
and  observers  will  discuss  Indian 
Education  topics  in  eleven  work  group 
sessions.  Plans  of  action  will  be 
developed  and  presented  to  voting 
delegates  for  consideration  as 
recommendations.  An  open  forum  will 
allow  participants  an  opportunity  to 
present  topics  for  consideration  by  the 
delegates.  A  delegate  Resolution 
Assembly  will  be  held  on  the  last  day  of 
the  Conference  to  make  decisions  on 
recommendations.  The  Conference  will 
be  opened  to  the  public  with  the 
exception  of  the  delegate  orientation. 
Highlights  of  the  conference  will  be 
made  available  through  the  Government 
Printing  Office  after  the  staff  has 
complied  the  material  in  a  document  for 
presentation  to  the  President  of  the 
United  States. 

Dated:  January  8, 1992. 
Mark  Stepiieiuon. 

Assistant  to  the  Secretary  and  Director  of 

Communication. 

[FR  Doc  92-S99  Filed  1-14-92;  8:45  am] 

BIUJNO  COOe  4310-fMC-li 


Bureau  of  Land  Management 
[WV-9C0-02-412O-O91 


West  Rodcy  Butte  Coal  I 
Application;  CamplMil  County,  WY 

AOENCY:  Bureau  of  Land  Management, 
Wyoming,  Interior. 

action:  Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
pursuant  to  40  CFR 1500-1508  for  the 
West  Rocky  Butte  Coal  Lease 
Apphcation  (WYW-122586)  in  the 
Powder  River  Basin,  Campbell  County, 
Wyoming. 

summary:  Northwestern  Resources  Co. 
(NWR)  has  applied  for  a  coal  lease  for 
463.2  acres  (with  an  estimated  59  million 
tons  of  recoverable  coal)  in  the  area 
adjacent  to  the  Rocky  Butte  Lease 
(WYW-78633)  in  Campbell  County, 
Wyoming.  The  BLM  has  prepared  an  EIS 
to  evaluate  the  environmental  impacts 
of  (1)  issuing  a  competitive  coal  lease, 
and  (2)  subsequent  approval  of  a  logical 
mining  unit  (li^U)  request  ftx)m  NWR 
for  the  Rocky  Butte  and  West  Rocky 
Butte  tracts.  Currently,  there  are  no 
mining  facilities  or  operations  on  the 
Rocky  Butte  lease,  so  a  new  mine  start 
would  be  necessary  to  begin  production. 
The  area  is  located  about  10  miles 
southeast  of  the  city  of  Gillette, 
Wyoming. 

DATES:  The  public  comment  period  will 
begin  on  January  17, 1992  and  will  end 
on  March  16, 1992.  A  public  hearing  has 
been  scheduled  for  February  26, 1992, 
beginning  at  7  p.m.  m.s.t.,  at  the  Holiday 
Inn  Gillette,  Wyoming.  In  order  to 
ensure  that  comments  will  be 
considered  in  the  DEIS,  they  should  be 
received  no  later  than  c.o.b.  March  16. 
1992  at  the  address  listed  below. 
ADDRESSES:  Comments  or  concerns 
should  be  addressed  to  Mr.  Jim  Melton, 
EIS  Team  Leader,  BLM  Casper  District 
Office.  1701  East  E  Street.  Casper. 
Wyoming  82601. 

FOR  FURTHER  INFORMATION  CONTACT 
Jim  Melton  or  Mike  Karbs,  phone  (307) 
261-7600,  or  contact  the  address  listed 
above. 

SUPPLEMENTARY  INFORMATION:  The  COal 
lease  application  is  being  processed 
under  43  CFR  part  3435.  In  order  for  the 
West  Rocky  Butte  tract  to  be  mined,  the 
applicant  would  need  to  be  the 
successful  high  bidder  at  a  public 
competitive  lease  sale;  then  the  tract 
would  have  to  be  combined  with  the 
existing  Rocky  Butte  lease  into  a 
subsequent  logical  mining  unit  (LMU), 
and  the  entire  area  be  permitted  as  a 
new  mine.  The  Office  of  Surface  Mining 
(OSM)  has  been  identified  as  a 
cooperating  agency  in  the  preparation  of 


the  DEIS.  The  major  issues  identified    . 
through  the  scoping  process  revolved 
around  air  quality,  hydrology, 
reclamation,  historical  and  cultural 
resources,  and  socioeconomics  as  they 
relate  to  a  new  mine  start  in  Campbell 
County,  and  in  the  Wyoming  portion  of 
the  Powder  River  Basin. 

The  DEIS  analyzes  the  impacts  of 
developing  and  operating  a  surface  coal 
mine  on  the  combined  Rocky  Butte  and 
West  Rocky  Butte  tracts,  a  total  of  aboiit 
9,647  acres,  containing  an  estimated  625 
million  tons  of  recoverable  coal.  The 
DEIS  analyzes  local,  regional,  and 
ciunulative  impacts  from  producing  16 
million  tons  of  coal  by  1996.  The  DEIS 
also  analyzes  the  No  Action  alternative. 

For  mining  to  occur  in  this  instance, 
BLM  has  two  separate,  but  related 
decisions.  First,  based  upon  the  EIS,  the 
BLM  will  determine  if  the  lease  area  is 
suitable  for  coal  leasing  and  will 
develop  any  special  stipulations 
necessary  to  protect  other  resources  in 
the  area.  If  BLM  determines  that  the    ; 
area  is  suitable  for  coal  leasing,  a 
competitive  lease  sale  would  then  be 
scheduled  and  held.  In  this  case,  if  NWR 
is  the  successful  high  bidder,  and  if  their 
bid  meets  or  exceeds  the  fair  market 
value,  they  would  be  awarded  the  lease 
for  the  West  Rocky  Butte  Tract  Since 
NWR  has  indicated  a  desire  to  combine 
the  two  tracts,  BLM's  next  decision 
would  be  to  approve  or  deny  an 
application  to  form  an  LMU.  The  Rocky 
Butte  Lease  (WYW-78633)  was 
purchased  in  the  1982  Powder  River 
Coal  Sale.  This  lease  will  be  terminated 
on  February  1, 1993  due  to 
noncompUance  with  the  diligence 
requirements  of  section  2(a)(2)(A)  of  the 
Mineral  Leasing  Act  unless  the  company 
can  combine  the  two  tracts  into  an 
approved  LMU  before  this  date. 
F.  William  Eikanbeny, 
Acting  State  Director,  Wyoming. 
[FR  Doc.  92-1025  Filed  1-14-92;  8:45  am] 
BUMO  COK  4310-3I-M 


[UT-050-441(M»-241A] 

Correction  Of  Councit  Meeting 
Location 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

action:  District  Advisory  Council 

Meeting. 

summary:  The  Rickfield  District 
Advisory  Council  meeting  scheduled  for 
January  28, 1992  will  start  at  10  a.m.  at 
the  Resource  Area  Office,  35  East  500 
North,  Fillmore,  Utah. 
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Dated:  January  7, 1992. 
SamRmviey, 

Associate  District  Manager. 
[FR  Doc  92-968  Filed  1-14-92;  8:45  am) 
■NJJMG  COOC  431«-0(HI 

Grazing  Advisory  Board  Ktoeting 

AQENCv:  Bureau  of  Land  Management, 
Interior.  ' 

action:  Notice  of  meeting;  Susanville 
District  Grazing  Advisory  Board, 
Susanviile,  CA. 

SUMMAim  Notice  is  hereby  given  that 
the  Susanviile  District  Crazing  Advisory 
Board,  created  under  the  Secretary  of 
Interior's  discretionary  authiHity  on  May 
14, 1988,  will  meet  on  February  26, 1992. 

The  February  26  meeting  will  begin  at 
10  a.m.  at  the  Surprise  Resource  Area 
OHice,  Bureau  of  Land  Management  602 
Cressler  Street,  Cedarvilie,  California. 

Subjects  to  be  covered  during  the 
meeting  wtU  include  a  report  of  progress 
on  range  improvements  for  FY  1992, 
proposed  range  improvements  for  FY 
1993,  a  report  on  new  and  revised 
Allotment  Management  Plans  (AMPs) 
for  FY  1992,  a  discussion  of  cattleguaid 
maintenance,  a  report  on  the  Wild 
Horse  and  Burro  Program,  a  discussion 
of  subleasing,  a  discussion  of  progress 
on  the  East  Lassen  Integrated 
Management  Han,  a  report  on  progress 
of  the  proposed  Black  Rode/High  Rock 
National  Conservation  Area,  and  a 
discussion  of  other  items  as  appropriate. 

The  meeting  is  open  to  the  pubb'c. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  3  p.m. 
to  4.-30  p.m.  on  February  28. 1992  or  file  a 
written  statement  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management,  705  Hall  Street 
Susanviile,  California  06130  by  February 
20, 1992.  Depending  upon  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established. 

Summary  minutes  of  the  Board 
Meeting  will  be  maintained  in  the 
District  Office,  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  following  the  meeting; 
Rob«t).Skerv«, 
Associate  District  Manager. 
[PR  Doc  92-1039  nied  l-14-a2:  ft45  an) 
COOCtt 
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[OR-942-00-4730-12:  GP2-0e7) 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

SUKMIARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland.  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  20  S.,  R.  4  W.,  accepted  December  17, 1991 
T.  24  S.,  R.  4  W.,  accepted  December  27, 1991 
T.  5  N.,  R.  7  W.,  accepted  December  20. 1991 
T.  12  S.,  R.  7  W.,  accepted  December  27, 1991 
T.  29  S.,  R.  8  W..  accepted  December  5, 1991 
T.  9  S.,  R.  10  W.,  accepted  December  17, 1991 
T.  1 N.,  R.  33  E.,  accepted  December  11,1991 

Washington 

T.  9  N.,  R.  14  E.,  accepted  December  31, 1991 
T.  10  N.,  R.  14  E.,  accepted  December  30, 1981 
T.  7  N.,  R.  16  E,  accepted  December  S,  1991 
T.  10  N.,  R  21 E.,  accepted  Decemlier  5, 1991 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s].  A  plat 
will  not  be  officially  filed  untU  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(8)  will  be  placed  in  the  open 
files  of  the  (Oregon  State  Office.  Bureau 
of  Land  Management  1300  NE.  44th 
Avenue,  Portland.  Oregon  97213.  and 
will  be  available  to  the  public  as  a 
matter  of  inf(Hination  only.  Copies  of  the 
plat(s)  may  be  obtained  bxaa  the  above 
office  upon  required  payment  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  file  with  the  State  Director. 
Bureau  of  Land  Management  Portland, 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  filfaig  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  RMTHCN  MFORMATION  CONTACR 

Bureau  of  Land  Management  1300  NB.  - 
44th  Avenue.  P.O.  Box  2966.  Portland. 
Oregon  9720& 


Dated:  Jamwiy  3, 1982. 

Robml  E.  >lBllofc— . 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[PR  Dor.  (42-974  Filed  1-14-82;  8:45  am) 

aaiJM  CODE  4S10-SS-N 

[  AZ-930-4214-10;  AZAr26IMt,  AZA-260891 

proposeo  wnnarewai  ana  oppomiiNiy 
TOT  ruDnc  Meemg,  Aiuuiia,  Mffieviiuii 

January  e,  1982. 

agbicy:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  correction  of  legal 

description. 

summary:  This  notice  corrects  a  legal 
description  in  a  notice  of  proposed 
withdrawal  and  opportunity  for  public 
meeting  in  Arizona  previously  published 
in  the  Federal  Register  on  December  27, 
1991  (56  FR  67095).  On  page  67095.  in 
column  2,  line  3,  in  section  18,  "W'/^EVi, 
NEy4SWV4''  is  corrected  to  read 
"WV^^&NEV4SEy4".  In  column  2.  line  5. 
'T.  21 S."  is  corrected  to  read  T.  23  S." 
Beaumont  C  McChire. 
Deputy  State  Director,  Lands  and  Renewable 
Resources. 
[FR  Doc.  92-1038  Hied  1-14-82;  8:46  ami" 


Fiah  and  WIdBfe  Service 

North  American  Wetlands 
Conservation  Councils  Change  ki  Grant 
Proposal  Due  Dates 

AQENCr.  U.S.  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  sdiedule  diange. 


;  This  notice  advises  the  public 
that  due  dates  for  sulMnitting  grant 
proposals  are  changed  to  April  1  and 
August  1. 

DATES:  Pr(q)osals  will  be  accepted 
throughout  the  year,  however  to  allow 
for  adequate  review  time,  U.Sb  proposals 
will  be  due  A|uil  1. 1992  and  August  1, 
1992  imder  the  revised  schedule. 
ADDRESSES:  ¥ot  inf(»mation  c«Hicerning 
the  North  American  Wetlands 
Conservation  Act  grants  program, 
contact  the  North  American  Wetlands 
Conservation  Cotmdl  Coordinate.  U.S. 
Fish  and  Wildlife  Service.  North 
American  Waterfowl  and  Wetiands 
Office,  Arlington  Square  Building,  room 
34a  4401  N.  Fairfax  Drive.  Ariington, 
Virginia  22203  during  norma)  basiness 
hours  (7:45  ajn.-4:15  pjn.  e.t.s.)  in 
writing  or  by  phone  (703, 358-1784). 
FOR  FUNINEN  MRMMATION  CONTACTS 

Dr.  Robert  Streeter,  Coordiiiatar,  North 
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American  WeUandsX^omenvatiQn 
Council  at  the  above  address  <and  phone 
number. 

SUPPUMENlAinr  MFOmiATION:  This 
notice  is  issued  to  infonn  applicants 
preparing  proposals  under  the  old 
schedule  that  a  revised  schedule  is  in 
effect.  A  notice  will  be  pvtbHtfhed  in  tfie 
Federal  Register  when  new  grant 
proposal  guidehnes  are  available  in 
February  1992. 

Dated:  lanuary  7, 1992. 

Richard  N.Smidi, 

Acting  Director,  U.S.  Fish  and  Wildlife 

Service. 

[FR  Doc.  92-^5  Filed  1-14-92: 8:45.am] 

MUJNQ  CODE  4S10-SC-a 


Mineral*  Management  Service 

Environmental  Document  Prepared  lor 
Pipeline/Power  Catite  Installation 
Protect  onitte  Pacific  Outer 
Continental  SheH  (OCS) 

AQENCY:  Minerals  Management  "Service 
(MM&),  U.S.  Department  of  the  litterior. 

action:  Notice  of  the  availability  of 
environmental  document  prepared  for 
the  Santa  Ynez  Unit  Pipeline/Power 
Cable  InstaiUation  Project  on  the  Pacific 
OCS. 


:  'Rie  MMS,  in  accordance 
withFederalRegulations  (40OT^1501.4 
and  1506.6]  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
announces  the  availability  of  a  R^DA- 
related  EnviFODmental  AsBessmentfEA) 
and  Finding  of  No  Significant  ImpaOt 
(FONSI).  prepared  by  the  MMS  for  the 
following  Santa  ¥nez  Unit  Development 
and  Production  Pkn  Modifications. 

Parties 

Exxon  Company,  VS^ 


Activny 

Location 

Date 

Realignment 

Santa  Bartiara 

12/91  thru  3/92. 

of  proposed 

Cfwnrwl; 

emulsion 

Santa  Ytiez 

and  gas 

Unit  Leases 

pipeline 

0C3&^ 

configura- 

'01B2,])18e. 

tion^Kl 

.01BO,'0>91, 

installation 

«nd03a9. 

of  power 

cables. 

Persons  interested  in  reviewing  ithe 
environmental  dociunent  for  the 
proposal  listed  above  or  obtaining 
information  -about  EA's  and  EOMSI's 
prepared  for  activitieB  on  ibe  Pacific 
OCS  are  encomagged  tocoiftact'tiie 
MMS  office  in  the  Pacific  OCSHegion. 


FOR  njRTHEaH 

Regional  Supervisor,  Office  of  Leasing 
and  BnviiBnmertt.  iftactfictQCS  Hngkin, 
Minerals  Managamant  iSenoce,  770 
Paseo  Gamarillo,  Mall  Stop  7800, 
CamariUo,  Caltfonna.  iMOlfi.  Telephane 
(605)  389-7801. 

SUPPLEMENTARY  INFORMATION:  Hie 
NOefS  prepares  EA's  and  PONSI's  for 
proposals  which  relate  to  research  and 
development  of  mineral  resources  on  fte 
Pacific  OCS.  The  EA's  examine  the 
potential  environmental  effects  i>f 
activities  described  in  the  proposals  and 
present  MMS  oonclusiom  regarding  the 
significance  of  those  effects.  The  EA  is 
used  as  a  basis  for  determining  whether 
or  not  approval  of  the  proposals 
constitutes  major  Federal  actions  that 
significantly  afiect  the  quality  of  the 
human  environment  in  the  sense  of 
NEPA  102(2)(C).  A  FONSI  is  prepared  in 
those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  efiects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  fliat  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  Notice  constitutes  (he  public 
Notice  of  Availability  of  environmental 
doctmients  required  tmder  the  NEPA 
regulations. 

Dated:  January  3, 1992. 
J.  Lisle  Reed, 

Regional  Director,  Pacific  OCS  Region. 
(FR  Doc.  92-995  Filed  1-14-92:  8:45  am] 
HUJNO  COOE  4310-«n-M 


INTERNATIONAL  TRADE 
COMMISSION 

[lnvMti9itien  3a7-TA-^S8ed 

Initial  Determinatien  Terminating 
Respondents  on  the  Basis  ot   . 
Settlement  Agreement 

In  the  matter  of  certain  computer-aystem 
state  save/restore  software  and  associated 
backup  power  supplies  for  use  in  power 
outages. 

AOENCV:  Intemalional  Trade 
Commission. 

ACtlON:  Notice  is  hei^)y;given1faat  the 
Commission  has  received  an  initial 
determinationfiam  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
ASTEC  (BSR]  PLC  ( ASTEC]  and 
Emerson  Electric  Company. 

SUPPLEMCNTARV  NtFORMATieN:  This 
investigation  is 'being  conducted 
pursuant  to  section  337 -of  fl« Tariff  Act 
of  1^0  (19  V.S.C.  1837).^Underihe 
Commission's  rules,  dhe  presidiqg 


officer's  initial  determination  wiU 
become  the  determination  of 'the 
Commission  thirty  (30]  days  after  the 
date  nf  its  service  upon  thp  parfip«, 
unless  the  Commission  orders  rewieitf  of 
the  initial  determination.  The  initial 
determinatioR  in  this  matter  was  served 
upon  parties  on  January  6, 1992. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business 'hours  (8:45  a.m.  \o  5Aipja.]  m 
the  Office  of  die  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Washington,  DC  20436. 
telephone  (202)  205-^2000.  Hearmg 
impaired  indrviduals.are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRrrTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street.  SW..  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  diereof)  to  the  Commission 
in  confidence  must  request  confidentid 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  1o  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  ^ 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT 
Ruby  J.  Dionne.  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  (202)  205-1802. 

Issued:  )anuaiy4, 1962. 

By  order  of  the  Commisaion. 
Kenneth  it.  Masoo, 
Secretary. 

(FR  Doc.  92-1061  Filed  1-14-92, 8i4S  am] 
WLUNOCoof  nao-ot-M 


[InvesUgatkNt  Ito.  3a7-TA031] 

Commission  Determination  Not  To 
Review  an  Initial  Oetenmnativn 
Designating  the  tnveeugaiMin  "Mi 
Complicated" 

In  the  matter  of  certain  microcomputer 
memory  controllers,  components  thereof  and 
products  containing  same. 
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agency:  International  Trade 
Commission. 

action:  Notice. 


summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  designating  the  above- 
captioned  investigation  "more 
complicated."  The  deadline  for 
completion  of  the  investigation  has  been 
extended  by  six  months,  i.e.,  from 
October  19. 1992,  to  April  19. 1993. 

AOORESSES:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  Bled  in 
connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  20436, 
telephone  202-205-2000. 

FOR  FURTHER  INFORMATION  CONTACT 
Daniel'liopen,  Esq.,  Office  of  the 
General  Counsel  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington.  DC  20436.  telephone  202- 
205-3108. 

Hearing-impaired  individuals  are 
advised  that  information  about  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal,  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  On 

November  25, 1991,  respondents  ETEQ 
Microsystems,  Inc.,  Sun  Electronics 
Corporation,  OPTi  Computer,  Inc..  and 
Elite  MiCToelectronic.  Inc.  filed  a  joint 
motion  to  designate  the  investigation 
more  complicated.  The  motion  was 
supported  by  the  Commission 
investigative  attorney,  but  opposed  by 
complainant  Chips  and  Technologies, 
Inc.  The  presiding  AL)  issued  an  ID  on 
December  11, 1991,  designating  the 
investigation  more  complicated.  The  ID 
stated  that  the  technology  which 
underlies  the  subject  matter  of  the 
investigation  is  complex,  involving 
means  for  addressing,  managing,  and 
accessing  various  types  of 
semiconductor  memories. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337  and  S  210.53  of 
the  Conmiission's  Interim  Rules  of 
Practice  and  Procedure  (19  CFR  210.53). 

Issued:  lanuary  8, 1992. 

By  order  of  the  Conunissioa 
Kenneth  R.  Meson, 
Secretary. 
[FR  Doc  92-1058  Filed  1-14-92: 8:45  am] 


[Invvstlgatlon  No.  337-TA-331] 

Commission  Determination  Not  To 
Review  an  Initial  Determination 
Granting  a  Motion  To  Amend  ttie 
Complaint  and  Notice  of  Investigation 

In  the  matter  of  certain  microcomputer 
memory  controllers,  components  thereof  and 
products  containing  same. 
AGENCY:  International  Trade 
Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned    • 
investigation  granting  a  motion  to 
amend  the  complaint  and  notice  of 
investigation  to  add  allegations  of 
infiringement  of  an  additional  patent  and 
claim. 

ADDRESSES:  Copies  of  the  ID  and  all 

other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  S:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington,  DC  20436. 
telephone  202-205-2000. 

FOR  FURTHER  INFORMATION  CONTACT 

Daniel  Hopen,  Esq.,  Office  of  the 
General  Counsel  U.S.  International 
Trade  Conrniission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-3108. 

Hearing-impaired  individuals  are 
advised  that  information  about  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal.  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  On 

November  26, 1991,  complainant  Chips 
and  Technologies,  Inc.  filed  a  motion  to 
amend  the  complaint  and  notice  of 
investigation  to  add  allegations  of 
infiingement  of  claim  1  of  U.S.  Letters 
Patent  5.051,889.  The  motion  was 
opposed  by  respondents  and  supported 
by  the  Commission  investigative 
attorney.  On  December  10, 1991,  the 
presiding  AL]  issued  an  ID  (Order  No.  4) 
granting  the  motion.  No  petitions  for 
review  of  the  ID  or  agency  comments 
were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337)  and  i  210.53  of 
the  Commission's  Interim  Rules  of 
Practice  and  Procedure  (19  CFR  2ia53). 

Issued  January  8, 1992. 


By  order  of  the  Commission. 
Kenneth  R.  Maaon, 
Secretary. 

[PR  Doc  92-1060  Filed  1-14-92;  8:45  am] 
MtJJNO  CODC  7U0-O1-M 

Ilnvestlgation  No.  731-TA-52S  (Fkial)] 
Neptteiine  Syenite  From  Canada 

agency:  United  States  international 
Trade  Commission. 
action:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
525  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injiiry,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  of  nepheline 
syenite,'  provided  for  in  subheading 
2529.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparto  A  through  E  (19  CFR  part     . 
201).  and  part  207.  subparts  A  and  C  (19 
CTR  part  207), 

EFFECnVE  date:  December  27. 1991. 
FOR  further  information  CONTACT: 
Valerie  Newkirk  (202-205-3190).  Office 
of  Investigaitonsi  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington.  DC  2043a  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION: 

Backgmund.  This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination    - 
by  the  Department  of  Conmierce  that 
imports  of  nepheline  syenite  from 
Canada  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  act  (19 


>  The  product  oov«red  by  this  investigation  is 
nepheline  syenite,  which  is  a  ooarsa  crystalline  rock 
consisting  prindpalty  of  feldspathic  minerab  (i.c., 
sodiunHMtassiuin  feldspars  ud  nepheline),  with 
little  or  no  free  quartz,  and  ground  no  finer  than  140 
mesh. 
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U.S.C.  16^b).l%e  investigation -was 
requested  in  a  petition  filed  on  July  12, 
1991,  by  "Hie  F^ldsparCorporation, 
Asheville.  NC. 

Participation  in  the  investigation  and 
public  service  list.Versaaa  wishing  to 
participate  inihe  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  ConnnisaiDn, 
as  provided  in  S^l.ll  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  oT 
this  notice  in  the  Tederal  Register.  The 
Secretary  will  prepare  a  public  service 
list  containing  Ibe  name*  «nd -addresses 
of  all  persons,  or  tilieirirepreseittertives, 
who  are  parties  1o  this  investigirtion 
upon  the  expiratian'df  ^  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APOJ 
and  BPI  service  list.  Pursuant  to 
§  207.7(a]  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  (his 
final  investigation  available  to 
authorized  applicants  under  tlie  APO 
issued  in  the  investigation,  provided  that 
the  application  is  jnade  notilater  tiian 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  atiftorized  to  receive  BFI  under 
the  APO. 

Staff  report  The  fnefaeaEing  staff 
report  in  this  investigation  will  be 
placed  in  ihe  nonpubhc  record  on  March 
6, 1992,  and.a  puMic  version  avlll  be 
issued  tfaBieafter,  pmsuantto-fi  207.21  of 
the  Commissiim'sxiileB. 

Hearing.  TheCommisBian  will  hold  « 
hearing  in  connection  with  this 
investigation  beginning  at  9:30  AJn.'On 
March  19, 1992,  at  the  U.S.  International 
Trade  Commission  Building.  Requests  to 
appear  at  (he  bearing  should  be£Ied  in 
writing  with  fte  Secretary  to  the 
Commission  on  or  before  March  6, 1992. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  io  present  a  jhort 
statement  at  the  hearing.  AD  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  maike  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  March  10, 1992. 
at  the  U.S.  International  Trade 
Commission  Building.  Orail  testimony 
and  written  materials  io  lie  submitted  at 
the  public'hearing  are  governed  by 
S  201.6(b)(2).  2€1.13ff),  and  207.23(b)  of 
the  Commission^  rules. 

Written  submissions.'^di  party  is 
enoouraged  to  submft  «  firefaearing  -brief 
to  the  Commission.  Prehearing  hri^ 
must  conform -with  (be  provisions  of 
S  207.22  of  the  Commission's  rules;  -the 


deadline  for  filing  is  March  T6, 1992. 
Parties  may  eilso'ffle  written  testimony 
in  connection -wtSi  their  presentation  at 
the  hearing,  as  provided  in  S  207.'23Cb)  ctf 
the  Commission's  Tules,  and  posfheariqg 
briefs,  -which  must  conform  inifh  the 
provisions  of  S  207.24  df  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  March  27, 
1992;  witness  testimony  must  be  filed  no 
later '&an  three  (3)  daysh^ore  the 
hearing.  In  addition,  ai^  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation 'on -or  before 
March  27, 1992.  All  written  «ubmisBioiis 
must  conform 4viA<^  provisions  of 
S  201.8  of  the  CommiBsionl«iFales;any 
submissions  that  contain  BPI  muirt.akBO 
conform  with  the  requirements  (of 
S  S201.6, 207.3,  and  207,7  of  the 
Commission's  rules. 

In  accordance  with  \\  201.16(c]  and 
207.3  of  the  vales,  each  document  fited 
l^  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigaition  (as  identified 'l^«ither  ftte 
public  atWl  service  bM),  'snd  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  acoepta 
document  for  filing  without  a  certificate 
of  service. 

Authority:  Thi«inve«tigation  is  being 
conducted  under  authority  j^  the  Tariff  Act  of 
193a  title  VII.  This  notice  ispiiblished 
pursuant  to  {  207.20  of  the  Commissianli 
rules. 

Issued:  January  9, 1992. 

By  order  of  the  Conunission. 
Kenneth  R.  Maaoo. 
Secretary. 

[FR  Doc.  92-1058  Filed  1^4-«2;-6i46  an;] 
MLUNO  COOE  TOSMIMI 


INTERSTXTE  COMMERCE 
COMMISSION 

[nnanca  DaeiMl-Me.lllB]  HJUb  n);.(8i»  S); 
(Sub  3)] 

Caprail  I— Acquisltioa&iemptlon— 
Consolidated  Rail  Cecponition;OMo 
Department  of  Transportalion— Lease 
Exemption— Caprail  I  Unas  In  Ohio; 
Columbus  ft  Ohio  RhrerTtallroad 
Company— Lease  and  Operation 
Exemptlon-^OIiloOepailment  Of 
Transportation  Unes 

By  notice  filed  December  11, 1991, 
Columbus  &  Ohio  River  Rellroad 
Company  (ODCHfl«nd*eOhio 
Department  of  Transportation  (ODOT) 
seek  exemptions  Tor  the  following 
transactions:  (IJ  The  acquisition  of 
about  161.7  miles  of  Consolidated  RaQ 
Corporation  (Conrafl)line  and  rail 


property 'by'C^raill  (Capraii\),  a  non- 
carrier  special  purpose  subsidiary  of 
Capcorp  Financial,  Inc.  d/b/a First 
Capitalcorp  (First  Capitalcoip);  (2) 
Caprail's  lease  of  the  line  to  ODOT;  and 
(3)  ODOTs  lease  of  the  line  to  CUOH, 
which  "Will  then  operate  the  line.  Under 
the  restructiued  arrangement,  ODOT 
will  neither  undertake  nor  hold  itself  out 
to  provide  cafl  common  carrier  service.' 
This  .notice  supersedes  the  previous 
notice  in  the  lead  docket  because  of 
changes  in  the  acquisition  process.* 

The  total  number  of  route  miles  io  ;be 
acquired  4)^  ODOT  and  operated  iby 
CUOH  is  appn»dmate)y  161.7, 
contprised  of  about  129.1  miles  currently 
owned  eKchnively  by  Conrail,  and 
Conrail%imdivided  one-half  interest  in 
32.6  miles  between  Columbus  and 
Newark,  OH,  owned  and  operated 
jointly  with  CSX  Transportation,  Inc. 
(CSXT).« 


'  By  lelt«rfiled'Deeember17,TB91.  CUOH  mid 
ODOT  clarified  the  December  11. 1991.  notice. 
ODOT  aOknoMledgei  that  wrhile  tt  will  not  operate 
the  line  at  an)'  time,  it  will  retain  a  leaidual  common 
carrier  obligation  in  the  event  that  CUOH  oeasaa 
operation*  over  the  line.  Caprail  also  will  retain  a 
residual  common  carrier  obligation. 

'  in  the  lead  docket.  Finanoe  Dodiet  No.  31Sn. 
Columbus  B'Ohio  RiverRailrood  Confpany — 
Acquisition  and  Operaliort  Exemption — 
Coitmlidated  Roil  Corporation  (not  printed),  notice 
of  exemption  served  and  published  in  the  Federal 
Register  (56  FK  57663)  November  13.  UWl,  CUOH 
invoked  the  CommiMion's  class  exemption 
prooedumlbr  acquisition  and  operation.  TTie 
exemption  became  affective  76tj%  «fler|he 
October  18, 1991,  filing  date  of  the  werifisd  notioe. 
By  letter  filed  November  28. 1991,  CUOH  informed 
the  Commission  that  financing  the  transaction 
would  nam— tWle.cartain  atnictural  ohangea.t^UOH 
requested  that  "*  *  *  further  Commiasian 
processing  of  the  subject  Notice  be  suspended;  until 
such  time  as  a  revised  "Notice  can  t>e  prepared  and 
filed."  The  current  notice  was  styled  as  an 
"amendment  to  the  prior  Notice"  filed  in  the  lead 
docket.  However,  the  transactions  cannot  be 
characterized  as  amendments  and  must  be  treated 
separately.  Becanaethaae  tranwcliom  supanede 
those  thatifaecaiBe  effective  in  the  lead  diKkst.  no 
further  action  need  be  taken  in  that  docket. 

CUOH  is  amon-carrier  subsidiary  of  Summit 
View  Coiparation.  a  holding  compaiiy  which 
control*  other  carriers.  Since  the  transaction  in  the 
lead  docket  has  apparently  not  been  consummated, 
CUOH  is  currently  a  noncamer.  Before 
consummation  of  the  subject  transamions.  the  stock 
of  CUOH  will  betrsnsferred  to  Bank  OneOhio 
Trust  Compatvy,  N.A..  Trustee,  under  an 
Independent  Voting  Trust  Agreement  entered  into 
under  49  CPR  im3.1,  et  seq. 

•  The  Ohio  property  consists  of  (he  Weirton 
Secondary  Track,  between  milepost  1S7.8±,  at 
Newark,  and  mllespot  4a5±.  atthe  Bast  side  of  the 
Gould  Tunnel;  the  Cadiz  Running  Track.  t>elween 
the  point  of  its  connection  with  the  Weirton 
Secondary  at  Cadiz  )unction  (milepost  ao)  and 
milepost  12,S±:'the  Hebron  Industrial  Track, 
between  the  point  of  its  cormection  with  the 
Weirton  Secondary  Track  at  Heath  (mihipost 
11S.0±)  and  U£.  Acute  40  (Main  Stieet)  at  milepoat 
138.5±,  in  Union:  the  Trinway  Secondary  Tradk. 
between  tiwpoint  of  its  connection.to  the  Mieitton 
Secondary  Track  at  Trinvnay  Imiiepost  03)  and 
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ODOT  will  acquire  the  line  by 
entering  into  a  capital  lease  agreement 
Hith  Caprail,  which  is  providing  the 
financing  for  the  acquisition  and  will 
take  legal  title  to  the  line  from  Conrail. 
After  ODOT  retires  the  flnancing 
obligations  to  First  Capitalcorp,  legal 
title  will  vest  in  ODOT. 

CUOH  will  operate  over  the  entire 
line  as  a  common  carrier  railroad. 
Traffic  will  be  interchanged  with 
Conrail  at  Columbus  and  Gould,  OR 
Additional  interchanges  may  be 
established  with  CSXT  or  Norfolk 
Southern  Corporation  at  Columbus, 
Newaric  or  Urichsville,  OH,  or  both;  and 
'  with  the  Ohio  Central  Railroad  at 
Morgan  Run  or  Trinway,  OH,  or  both. 

The  parties  contemplate  that  the 
transaction  will  be  consummated 
immediately  after  the  effectiveness  of 
the  exemption  notice. 

Any  cominents  must  be  Hied  with  the 
Commission  and  served  on  Kelvin  ]. 
Dowd.  Slover  &  Loftus,  1224 
Seventeenth  Street  NW.,  Washington, 
DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d}  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transactions. 

Decided:  January  9, 1992. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr., 
Secretary. 
[FR  Doc.  92-1042  Filed  1-14-92;  B:45  am] 
■aUNO  COK  7DW-01-M 

(Fhtanc*  Docket  No.  31992J     | 

Soo  Line  RaNroad  Company- 
Trackage  Rights  Exemption— 
Burlington  Norttiem  Railroad  Ca 

Burlington  Northern  Railroad 
Company  has  agreed  to  grant  non- 
exclusive overhead  trackage  rights  to 
Soo  Line  Railroad  Company  over  61.29 
miles  of  line  between  milepost  29.45, 
-near  Erskine,  and  milepost  90.74,  near 
Bemidji,  in  Pennington,  Clearwater,  and 
Beltrami  Counties,  MN.  The  trackage 
rights  were  to  become  effective  on 
December  30, 1991. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 


milepost  l.43±  a(  tite  Cau/Dr«sden  Corporate  Line; 
the  Eait  Columbus  Industrial  Track:  the  East 
Columbus  Running  Track,  between  mileposli  4.1 
•od  S.3,  in  Mifflin;  and  CooraiCs  undivided  one-half 
taterast  in  the  Welrton  Secondary  Track  between 
CSXT  milepoat  13e4±.  at  Columbus  and  CSXT 
milepost  V>y»±.  at  Newark. 


UMI 


exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Larry  D. 
Stems.  1000  Soo  Line  Building,  105  South 
Fifth  Street,  Minneapolis,  MN  55402. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354 1.C.C 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc.— Lease  and  Operate,  360 
LC.C.  653  (1980). 

Dated:  January  9, 1992. 

By  the  Commission,  David  M.  Konschnilc, 
Director,  Office  of  Proceedings. 
Sidney  L.  Striddand,  Jr.. 
Secretary. 
[FR  Doc.  92-1043  Filed  1-14-92;  8:45  am] 

MUJNQ  CODE  703S-01-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  tlie  Judicial  Conference 
Advisory  Committee  on  Bankruptcy 
Rules 

aoency:  Judicial  Conference  of  the 
United  States. 

SUBAGENCY:  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 
action:  Notice  of  open  meeting. 

summary:  There  will  be  a  two-day 
meeting  of  the  Advisory  Committee  on 
Bankruptcy  Rules.  The  meeting  will  be 
open  to  public  observation  but  not 
participation.  The  meeting  will 
commence  each  day  at  9  a.m. 
DATES:  March  26-27, 1992. 
AODRESSES:  Administrative  Office  of  the 
United  States  Courts,  811  Vermont 
Avenue,  NW.,  room  638,  Washington, 
DC  20544. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Spaniol,  Jr.,  Secretary, 
Committee  on  Rules  of  Practice  and 
Procedure,  Washington,  DC  20544. 
telephone  (202)  633-6021. 

Dated:  January  3, 1992. 
Joseph  F.  Spaniel.  Jr., 
Secretary,  Committee  on  Rules  of  Practice 
and  Procedure. 

[FR  Doc.  92-978  Filed  1-14-92;  8:45  amj 
BIUJNO  cooc  aio-oi-M 


Meeting  of  ttw  Judicial  Conference 
Advisory  Committee  on  Civil  Rules 

AOENCv:  Judicial  Conference  of  the 
United  States. 

SUBAOENCv:  Advisory  Committee  on 
Rules  of  Civil  Procedure. 


ACTKM:  Notice  of  open  meeting. 

summary:  There  will  be  a  three-day 
meeting  of  the  Advisory  Committee  on 
Civil  Rules.  The  meeting  will  be  open  to 
public  observation  but  not  participation. 
The  meeting  will  commence  each  day  at 
9  a.m. 

dates:  April  13-15. 1992. 

ADDRESSES:  Federal  Judicial  Center, 
DoUey  Madison  House,  1st  Floor/Clark 
Room,  1520  H  Street.  NW..  Washington. 
DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  F.  Spaniol,  Jr.,  Secretary. 
Committee  on  Rules  of  Practice  and 
Procedure.  Washington,  DC  20544, 
telephone  (202)  633-6021. 

Dated:  January  3, 1992. 
Joseph  F.  Spaniel,  Jr., 

Secretary,  Committee  on  Rules  of  Practice 

and  Procedure. 

[FR  Doc,  92-976  Filed  1-14-92;  8:45  am] 

8HJJN0  cooc  I210-ei-«l 


Hearing  and  Meeting  of  ttie  Judicial 
Conference  Advisory  Committee  on 
Civil  Rules 

agency:  Judicial  Conference  of  the 
United  States. 

SUBAGENCY:  Advisory  Committee  on 
Rules  of  Civil  Procedure. 

ACTION:  Notice  of  open  hearing  and 
meeting. 

SUMMARY:  The  Judicial  Conference 
Advisory  Committee  on  the  Federal 
Rules  of  Civil  Procedure  has  proposed 
amendments  to  the  Civil  Rules  and  the 
Rules  of  Evidence. 

Public  hearings  on  these  proposed 
amendments  were  held  in  Los  Angeles 
on  November  21. 1991.  Many  individuals 
and  organizations  requesting  an 
opportunity  to  testify  could  not. 
however,  be  reached.  Accordingly,  a 
follow-up  hearing  will  be  held  at  the 
United  States  Courthouse  in  Atlanta. 
Georgia,  on  February  19-20. 1992,  to 
accommodate  diose  witnesses  who 
could  not  be  heard  in  Los  Angeles. 
Although  additional  witnesses  cannot 
now  be  accommodated,  the  hearings  are 
open  to  public  observation  and  will 
commence  at  8:30  a.m.  each  day. 

The  Committee  does  seek  the  written 
advice  and  assistance  of  anyone  who 
wishes  to  comment  on  the  proposed 
amendments  to  the  Civil  Rules  and 
Rules  on  Evidence.  We  request  that  all 
comments  and  suggestions  be  placed  in 
the  hands  of  the  Secretary  as  soon  as 
convenient  and,  in  any  event  no  later 
than  February  15, 1992. 
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All  communications  with  respect  to 
the  proposals  should  be  addressed  to 
the  Secretary  of  the  Committee  on  Rules 
of  Practice  and  Procedure, 
Administrative  Office  of  the  United 
States  Courts,  Washington,  DC  20544. 
DATES:  February  19-20, 1992  (Hearing); 
February  21. 1992  (Meeting). 
ADDRESSES:  United  States  Courthouse, 
75  Spring  Street,  SW.,  Atlanta,  Georgia 
30326. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Spaniol,  Jr.,  Secretary, 
Committee  on  Rules  of  Practice  and 
Procedure,  Washington,  DC  20544, 
telephone  (202)  633-6021. 

Dated:  January  3, 1992. 
Joseph  F.  Soaniol,  Jr.. 
Secretary,  Committee  on  Rules  of  Practice 
and  Procedure. 

[FR  Doc.  92-977  Filed  1-14-92;  8:45  am] 
WLUNQ  CODE  SIO-OI-H 

Meeting  of  ttie  Judicial  Conference 
Advisory  Committee  on  Criminal  Rules 

agency:  Judicial  Conference  of  the 
United  States. 

SUBAOENCV:  Advisory  Committee  on 
Rules  of  Criminal  Procedure. 
ACTION:  Notice  of  open  meeting. 

summary:  There  will  be  a  two-day 
meeting  of  the  Advisory  Committee  on 
Criminal  Rules.  The  meeting  will  be 
open  to  public  observation  but  not 
participation.  The  meeting  will 
commence  each  day  at  9  a.m. 
DATES:  April  23-24, 1992. 
ADDRESSES:  Administrative  Office  of  the 
United  States  Courts,  811  Vermont 
Avenue,  NW.,  room  638;  Washington, 
DC  20544. 
FOR  FURTHER  INFORMATION  CONTACT 

Joseph  F.  Spaniol,  Jr.,  Secretary, 
Committee  on  Rules  of  Practice  and 
Procedure,  Washington,  DC  20544, 
telephone  (202)  633-6021. 

Dated:  January  3, 1992. 
Joseph  F.  Spaniol,  Jr^ 

Secretary,  Committee  on  Rules  of  Practice 

and  Procedure. 

[FR  Doc.  92-979  Filed  1-14-92;  8:45  am] 

BUJJNO  CODE  2210-01-M 

DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Judgment  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  FR  19029,  and  42 
U.S.C.  9622(d),  notice  is  hereby  given 
that  a  proposed  consent  decree  in 


United  States  v.  Endicott  Johnson 
Corporation,  The  Village  of  Endicott, 
New  York,  the  Town  of  Union,  New 
York,  and  George  Industries,  Inc. 
(N.D.N.Y.),  Civil  Action  No.  92-CV25, 
was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  New  York  on  January  7, 1992.  The 
proposed  consent  decree  requires  the 
Defendants  to  implement  interim 
remedial  measures  for  the  Endicott 
Wellfield  Superfund  Site,  located  in  the 
Village  of  Endicott  Broome  County, 
New  York,  set  forth  in  the  March  29. 
1991  Record  of  Decision,  and  to  pay  the 
future  oversight  costs  incurred  by  the 
United  States  for  its  oversight  of  the 
work  performed  under  the  consent 
decree.  The  interim  remedy  consists  of 
installing  a  supplemental  purge  well 
downgradient  of  the  Endicott  Landfill, 
which  will  increase  the  efficiency  of  the 
existing  purge  well  network  and  aid  in 
aquifer  restoration  by  reduction  of  the 
contaminant  plume,  monitoring  the 
purge  wells,  and  performing  an  aquifer 
pump  test.  In  the  Consent  Decree,  the 
Defendants  agree  to  implement  the  1991 
Record  of  Decision,  and  to  pay  all  future 
oversight  costs  incurred  by  the  United 
States  at  the  Site  in  overseeing  work 
performed  under  the  consent  decree. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530  and  should  refer 
to  United  States  v.  Endicott  Johnson 
Corporation,  The  Village  of  Endicott, 
New  York,  thf  Town  of  Union,  New 
York,  and  George  Industries,  Inc.,  D.O.J. 
Ref.  No.  90-11-3-299A. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  319  Federal  Building, 
Binghampton,  New  York  13901;  at  the 
Region  II  Office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York.  New  York  10278;  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Permsylvania 
Avenue  Building,  NW.,  Washington.  DC 
20004  (202-347-2072).  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  firom  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington, 
DC  20004.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $37.00 


(for  copying  costs)  payable  to  Consent 
Decree  Library. 
Roger  B.  Qegg. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  92-972  Filed  1-14-92: 8:45  am] 

WLUNO  COK  441»41-ll 

Lodging  of  Consent  Decree;  Grant 
Gear  Works,  Inc. 

In  accordance  with  section  122(i)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  as  amended,  42  U.S.C. 
9622(i),  and  Department  policy.  28  CFR 
50.7,  38  FR  19029,  notice  is  hereby  given 
that  a  proposed  Consent  Decree  in 
United  States  v.  Grant  Gear  Works,  Inc., 
et  al..  Civil  Action  No.  91-13381Y,  was 
lodged,  together  with  the  complaint,  in 
the  United  States  District  Court  for  the 
District  of  Massachusetts  on  December 
27, 1991.  The  proposed  Consent  Decree, 
if  entered,  will  resolve  the  liability  of     -. 
Grant  Gear  Works,  Inc.,  and  of  John  F. 
Hurley  and  Robert  J.  Hurley,  as  trustees 
of  the  Grant  Gear  Realty  Trust 
(collectively.  "Defendants"),  under 
section  107(a)  of  CERCLA.  42  U-S.C 
9607(a),  in  connection  with  alleged 
releases  of  hazardous  substances  at  the 
Norwood  PCBs  Superfund  Site,  a  25-acre 
parcel  located  at  U.S.  Route  1  and 
Meadow  Brook  in  Norwood, 
Massachusetts.  Under  the  settlement 
reflected  in  the  proposed  Consent 
Decree,  the  Defendants  will  pay 
response  costs  of  $100,000  plus  interest 
to  the  United  States,  plus  a  portion  of 
certain  additional  monies  the 
Defendants  may  recover  as  a  result  of 
private  litigation  and  insurance  relating 
to  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  publication  of  this 
notice,  written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  the  Acting 
Assistant  Attorney  Genera!  of  the 
Environment  and  Natural  Resources 
Division.  United  States  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Grant 
Gear  Works,  Inc.,  et  al..  Department  of 
Justice  No.  90-11-2-372. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of 
Massachusetts,  1107  John  W. 
McCormack  Federal  Bldg.,  U.S.  P.O.  & 
Courthouse,  Boston.  Massachusetts 
02109;  at  the  Region  I  office  of  the 
United  States  Environmental  Protection 
Agency.  John  F.  Kennedy  Federal 
Building,  room  2203,  Boston, 
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Miassachusetts;  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW..  Washington.  DC  20004. 
202-347-2072.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center,  Box  1097  at  the  above  address. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $10.25  (25  cents 
per  page  reproduction  costs)  payable  to 
Consent  Decree  Library. 
Rngvr  B.  Clegg, 

Acting  Assistant  Attorney  General 
Environment  &  Natural  Resources  Division. 

[FR  Doc  92-969  Filed  1-14-92;  8:45  am) 
aiLUNa  coot  4«10>0M» 


Antttnttt  Division 


Notice  Puctuam  to  the  National 
Coopantive  Rasaarch  Act  of  1984— 
Micttigair  Uatariata  and  Procassing 
inatitute 

Notice  is  hereby  given  that,  on 
December  20, 19S1,  pursuant  to  section 
6(a]  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C  4301  et 
seq.  ("the  Act"),  the  Michigan  Materials 
and  Processing  Institute  ("MMPI")  filed 
a  written  notification  simuitaaeously 
with  the  Attorney  General  and  the 
Federal  Trade  Conmussion  disclosing 
changes  in  its  memberstdp'.  The 
notification  was  filed  for  the  purpose  of 
invoking  tiie  Act* s  prnvlsion&  limiting 
the  recovery  of  antitrast  plaintiffs  t» 
actual  damans  under  specified 
dnnunstances. 

The  following  company  was  recently 
accepted  as  a  Fall  Member  of  MMPI: 
Brunswick  Defense  Composites  Group. 
Skokie,  IL 

The  following  companies  were 
recently  accepted  as  Associate 
Members  in  M\fi>k  Martec  Plastics, 
Fenton,  MI  and  Quantxun  Composites, 
Ina,  Midland,  MI. 

On  August  7, 1900,  MMPI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Feiieral 
■•gistar  pursuant  to  Section  6(b)  of  the 
Act  on  September  8, 1900.  55  FR  36710. 
On  June  10, 1991,  MMPI  filed  a  notice  of 
additional  members  to  the  venture.  The 
Department  of  Justice  published  a  notice 
in  the  Federal'  Register  pursuant  to 
section  6(b)  of  the  Act  on  July  5, 1991,  56 
HI  30771. 

Membership  in  this  venture  remains 


open,  and  MMPI  intends  to  file 

additional  written  notification  disclosing 

all  changes  in  membership  of  this 

venture. 

(osepfa  H.  Widnrar, 

Director  of  Operations.  Antitrust  Division.     . 

(FR  Doc.  92-8n  Filed  1-14-92;  8:45  amj 

nUJNG  CODE  4410-01-M 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
mcroeleUiuiUcs  and  Computer 
Technology  Corporation 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act"). 
Microelectronics  and  Computer 
Technology  Corporation  ("MCC)  on 
November  12, 1991  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain 
information.  The  additional  written 
notification  was  filed  for  the  purpose  of 
extending  the  protections  of  section- 4  of 
the  Act  limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  December  21, 1984,  MCC  and  its 
shareholders  filed  their  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice  (the 
"Department")  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  January  17, 1985  (50  FR 
2633).  MCC  and  its  shareholders  filed 
additional  notificatiaiis  on  March  29. 
1985,  July  30, 1986,  November  7. 1988, 
December  23, 1986.  February  25. 1967. 
December  23, 1987,  March  4, 1988; 
August  16, 1988,  September  19, 1989i 
January  18, 1990,  March  7, 1900,  AprH  11. 
1990,  July  11, 199a  October  2.199a 
January  17, 1991,  March  1, 1991,  and  July 
30, 1991.  The  Department  published 
notices  in  the  Federal  Register  in 
response  to  these  additional 
notifications  on  April  23, 1985  (50  FR 
15989),  September  10, 1986  (51  FR  32263J, 
December  8, 1986  (51  FR  44132), 
February  3, 1987  (52  FR  3356),  March  19, 
1987  (52  FR  8661),  January  22, 1968  (5* 
FR  1859),  March  29, 1988  (53  FR  10158), 
S^tember  22. 1988  (53  FR  38910), 
October  28, 1988  (54  FR  43831),  Mardt  & 

1990  (55  FR  8612),  April  a  1900  (5S  FR 
23200).  May  8, 1900*  (5?  FR  1SI14J. 
October  24. 1990  (55  FR  4291^, 
December  28. 1999  (55  FR  533671. 
February  11, 1991  (56  FR  5424),  July  1. 

1991  (56  FR  29976),,  and  Augnat  29, 1991 
(56  FR  42737),  respectively.  On  October 
21, 1985.  MCC  filed  an  additional 
notification  foi  which  a  Federal 
notice  was  not  required. 


MCC  disclosed  that  it  is  conducting 
research  in  the  area  of  Holostore 
commercialization  and  that  Deltromc 
Crystal  Industries,  Inc.  of  Dover,  NJ  and 
Display  tech.  Inc.  of  Boulder.  Colorado 
have  agreed  to  become  Associate 
Members  of  MCC  and  to  participate  in 
this  research.  • 

MCC  disclosed  that  ERIM  of  Ann 
Arbor,  Michigan  and  TRW  of  Redondo 
Beach.  CA  have  become  Associate 
Members  of  MCC  and  participants  in  its 
Packaging/Interconnect  Tecteiology 
Program. 

For  the  purpose»  of  the  participation 
of  NCR  Corporation  of  Dayton.  Ohio  in 
MCC.  AT&T  of  Allentown,  PA  is  to  be 
deemed  a  subsidiary  of  NCR 
Corporation. 
losephlLWidmar. 
Director  of  Operations,  AatitrtatDiviaioa. 

[FR  Doc.  92-970  Filed  1-14-92;  &45  amJ 
Btume  cooc  44i<mii-m 


DEPARTMENT  OF  LABOR- 

Labor  Advisory  CommRtee  for  Trade 
Negotiatiene  and  Trade  Pafkr, 
Meeting 

Pursuant  to  the  pTovision&  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

DATE,  TIME  AND  PiACC:  February  IZ 1992. 
10  ajn.-12:00  nooa^  RiB.  8-4215  A&B^ 
Department  of  Labor  Building.  209 
Constitution  Ave„  NW.,  Washington. 
DC202ia 

PURPOMr  To  discuss-  trade  aegotiatlmfr 
and  trade  peHcy  of  the  United  States. 

This  meeting  wiH  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  aadS  U.&C 
552lc)(l).  The  Committee  will  hear  and 
discuss  sensitive  and  confidential 
matters  eonceming  US.  trade 
negotiations  and  trade  policy. 

FOR  FUfTTHBI  MPOmMnON  CONf  AeT! 
Femand  LavaHecv  Director,  Trade 
Advisory  Group.  Phone  (202)  523-2752. 
Signed  at  Washingtoa  DC  this  8th  day  of 
Jaimary  199Z. 

Shellyn  G.  McCaffray. 

Deputy  Undersecretary.  International 

Affairs. 

[FR  Doc.  9Z-1092  Fifed  1-14-S2: 8;4&  amJ 
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Employment  and  Training 
Administration 

Investigatione  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adiustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a] 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 


the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  ill  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  27, 1992. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 


subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  27. 199Z 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  30th  day  of 
December  1991. 
Marvin  M.  Foolu, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  (union/workefs/firm) 


Location 


[Ma 
raoeMad 


Oaieoi 


Na 


Articles  produced 


Apache  Corp.  (workers) 

Aramore  Industnes  (workers) * 

Bethlehem  Steel  Corp.  (USWA) — , 

Black  Hills  Trucking,  Inc.  (workers) 

Black  Hiils  Trucking,  Inc.  (workers) 

Bohemia,  Inc.  (workers) 

Bnggs  and  Stratton  Corp.  (AlW) . 

Cheyenne  Sennces,  Inc.  (Co) 

Fashions  l>y  Anna,  Inc.  (ILQWU) ._- 

Halliburton  Sennces  (workers) _._ 

Harris  Corp.,  Semiconductor  Prod.  Oiv.  (Co)  — 

Harris  Corp.,  Semiconductor  Prod.  Div.  (Co) 

Harris  Corp.,  Semiconductor  Prod.  Div.  (Co) 

Harris  Corp.,  Semconauaor  Prod.  Oiv.  (Co) 

Hams  Corp.,  Semiconductor  Prod.  Oiv.  (Co)  — 

Herman  Funke  &  Sons,  Inc.  (UTWA) 

Inter-City  Products  (USA)  (SMW) 

Owens-Brocfcway  (GMP) 

Rand  and  Rand.  Inc.  (ILGWU) 

Siemens  Stromberg-Carlson  (Co) . 

Tuboscope,  Inc.  (workers) _ 

(UNOCAL)  Moiycorp,  Inc.  (workers) 


Denver,  00 — 

Ardmore,  TN 

Sparrows  Point  MO .... 

Watford  City.  NO 

Williston,  ND - 

Eugene,  OR — . 

Wauwatosa,  Wt „. 

Pleasanton,  TX — 

Orange.  NJ . — 

Rankin,  TX  79778 

Mountaintop,  PA,._ 

Somerville,  NJ..... 

Findlay,  OH 

Me<t>oume,  PL 

Santa  Clara,  CA 

Ashley,  PA 

Red  Bud,  IL 

Ada,  OK 

Philadelphia.  PA 

Phoenix,  AZ 

Houston,  TX 

Washington,  PA 


12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/X/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 
12/30/91 


12/26/91 
12/05/91 
12/19/91 
12/16/91 
12/16/91 
12/20/91 
12/13/91 
12/17/91 
12/20/91 
12/15/91 
12/21/91 
12/21/91 
12/21/91 
12/21/91 
12/21/91 
12/18/91 
12/19/91 
12/20/91 
12/23/91 
12/19/91 
12/17/91 
12/20/91 


26.691 

26,692 

26,693 

26,694 

26,095 

26.696- 

26,697 

26,096 

20,099 

26,700 

26,701 

26,702 

26,703 

26,704 

26.705 

26,706 

26,707 

26.706 

26.709 

26.710 

26,711 

26.712 


Oil  and  gas  axptoralion. 

Men's  pants  and  shorts. 

Coke. 

TrwspofttnQ  oftfiflld  miuv)^^!! 

TrsnsportinQ  oiMMd  squ^RWiL 

Lumter. 

SmaH  gtttottM  •ngmt. 

OiKiold  1 


Conwnl  wofiL 

SoynwonductofS. 

SofTvoondudof^ 

Somcondudofs. 

SchiMI  tmbroKlofy  vid  moo. 

Packaged  healing  and  coolinQ  unite. 

PicWeiars. 

Starta.  ^ 

Tetocommunicattona  vanamisaMW  prod. 

oSfMio  senffoas. 

Molytidonum. 


[FR  Doc.  92-1095  Filed  1-14-92;  8:45  am] 

BiaiNO  CODE  4S10-30-M 


[TA-W-26.464.etal.] 

Halliburton  Logging  Services,  Inc^  et 
al.;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certincation  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  13, 1991,  applicable  to  all 
workers  of  Hallibiulon  Logging  Services. 
Inc.,  Midland,  Texas. 

The  Department  is  amending  the 
certification  to  include  all  locations  in 
the  Western  Division  except 
Farmington,  New  Mexico  whose 


workers  were  approved  for  certification 
earlier  under  petition  TA-W-26,432. 

New  information  was  received  by  the 
Department  showing  that  the  Western 
Division  comprising  the  above  listed 
locations  of  Hallibiu-ton  Logging 
Services  has  experienced  substantial 
declines  in  sales  and  employment  in 
1991  compared  to  1990. 

Other  information  shows  that  over  25 
percent  of  the  revenues  are  derived  from 
gas.  Accordingly,  the  notice  is  amended 
by  including  the  subject  locations  of  the 
Western  Division  under  certification 
TA-W-26.464. 

The  amended  notice  applicable  to 
TA-W-26,464  is  hereby  issued  as 
follows: 

All  workers  of  Halliburton  Logging 
Services,  Inc,  Midland  Texas  and  in  Gillette, 
Wyoming;  Rock  Springs,  Wyoming: 
BakersReld,  California:  Ventura,  California; 
Woodland,  California;  Brighton,  Colorado; 
Vernal.  Utah;  Williston.  North  Dakota; 


Anchorage,  Alaska;  North  Slope,  Alaska;  and 
Sterling,  Alaska  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  1, 1991  are  eligible  to  apply  for 
adjustment  assistance. 

Signed  at  Washington,  DC  this  January  8, 
1992. 

Marvin  M.  Fooks. 

Director,  Office  ofTrade  Adjustment 
Assistance. 

(FR  Doc.  92-1096  Filed  1-14-92;  8:45  am] 
MUMa  cooe  4(ie-30-M 


Job  Training  Partnership  Act 
Anoouncement  of  Proposed 
Noncompetitive  Grant  Awards 

AOCNCr.  Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  intent  to  award  a 
noncompetitive  grant 
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-  summary:  The  Employment  and 
Training  Administration  (ETA) 
announces  its  intent  to  award  a 
noncompetitive  grant  to  MDC,  Inc.,  to 
provide  technical  assistance  to  Southern 
Service  Delivery  Areas  (SDAs)  through 
the  Learning-Teacher  Network  Project. 
DATES:  It  is  anticipated  that  this  grant 
award  will  be  executed  by  February  15, 
1992,  and  will  be  funded  for  sixteen 
months.  Submit  comments  by  4:45  p.m. 
{Eastern  Time),  on  January  30. 1992. 
AOORESSES:  Submit  comments  regarding 
this  proposed  assistance  award  to:  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  room  C-4305. 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210,  Attention:  Laura 
Cesario;  Reference  FR-DAA-006-91. 
SUPPLEMENTARY  INFORMATION:  The 
Employment  and  Training 
Administration  (ETA)  announces  its 
intent  to  award  a  noncompetitive  grant 
to  MDC.  Inc..  of  Chapel  Hill,  North 
Carolina.  MDC  Inc.  initiated  The 
Learner-Teacher  Network  Project  to 
increase  the  number  and  effectiveness 
of  JTPA  programs  and  practices 
available  to  southern  Service  Delivery 
Areas  (SDAs).  MDC.  will  extend  the 
current  project  to  determine  the 
feasibility  of  institutionalizing  Learner- 
Teacher  technical  assistance  brokering 
and  facilitation  activities  at  the  regional 
and  state  levels  of  the  lob  Training 
Partnership  Act  (JTPA)  System.  In 
addition,  the  grantee  will  develop  an 
analysis  and  report  on  workforce 
preparedness  in  the  South  that  will 
identify  and  raise  awareness  in  the 
public  and  private  sectors  of  the  action 
necessary  to  correct  the  mismatches 
between  changing  labor  market 
demands  and  the  basic  skills  of 
signiRcant  segments  of  the  Southern 
workforce.  Funds  for  this  activity  are 
authorized  by  the  Job  Training 
Partnership  Act.  as  amended,  title  IV — 
Federally  Administered  Programs.  The 
proposed  funding  is  approximately 
$195,000  for  sixteen  months. 


Signed  at  Washington.  DC.  on  December 
17. 1991. 

Robert  D.  Patker,  ^ 

ETA  Grant  Officer. 
[PR  Doc.  92-1091  Filed  1-14-92;  8:45  am] 

BILUNO  CODE  4S10-30-H 

Native  American  Programs;  Proposed 
Total  Allocations  and  Allocation 
Formulas  for  Program  Year  1992 
Regular  Program  and  Calendar  Year 
1992  Summer  Youth  Employment  and 
Training  Program 

agency:  Employment  and  Training 

Administration,  Labor. 

action:  Notice.  

summary:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  pubUshing  the 
proposed  Native  American  allocations, 
distribution  formulas  and  rationale,  and 
individual  grantee  planning  estimates 
for  Program  Year  (PY)  1992  Quly  1. 1992- 
June  30. 1993)  for  regular  programs  ' 
funded  under  title  IV-A  of  the  Job 
Training  Partnership  Act.  and  for 
Calendar  Year  1992  for  Summer  Youth 
Employment  and  Training  Programs 
(SYETP)  funded  under  title  II-B  of  the 
JTPA. 

dates:  Written  comments  on  this 
proposal  are  invited  and  must  be 
received  on  or  before  February  14, 1992. 
ADDRESSES:  Send  written  comments  to: 
Mr.  Paul  A.  Mayrand,  Director,  Office  of 
Special  Targeted  Programs,  Employment 
and  Training  Administration,  room  N- 
4641, 200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Carmelo  J.  Milici,  Phone:  202-535- 
0507  (this  is  not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  162  of  the  Job  Training 
Partnership  Act  (JTPA),  the  Employment 
and  Training  Administration  of  the 
Department  of  Labor  publishes  below 
for  review  and  comment  the  proposed 


allocations  and  distribution  formulas  for 
areas  to  be  served  by  Native  American 
grantees  to  be  funded  under  JTPA 
section  401  and  JTPA  title  II,  part  B.  The 
amounts  to  be  distributed  are 
$63,000,000  for  the  JTPA  section  401 
programs  for  Program  Year  (PY)  1992 
(July  1. 1992-June  30. 1993);  and 
$12,418,726  for^he  JTPA  tide  II.  part  B, 
Summer  Youth  Employment  and 
Training  Program  (SYETP)  for  the 
Summer  of  Calendar  Year  1992.  The 
planning  estimates  reflect  the  existing 
grantees  and  their  currently  assigned 
areas,  and  are  subject  to  change  for  such 
reasons  as  Administrative  Law  Judge 
decisions,  the  possibility  that  a  grantee 
will  want  to  have  its  designation 
withdrawn,  legislative  changes,  et  al 

The  formula  for  allocating  JTPA 
section  401  funds  provides  that  25 
percent  of  the  funding  will  be  based  on 
the  number  of  unemployed  Native 
Americans  in  the  grantee's  area,  and  75 
percent  will  be  based  on  the  nimiber  of 
poverty-level  Native  Americans  in  the 
grantee's  area. 

The  formula  for  allocating  SYETP 
funds  divides  the  funds  among  eligible 
recipients  based  on  the  proportion  that 
the  number  of  Native  American  youths 
in  a  recipient's  area  bears  to  the  total 
number  of  Native  American  youths  in  all 
eligible  recipients'  areas. 

The  rationale  for  the  above  formulas 
is  that  the  number  of  poverty-level 
persons,  unemployed  persons,  and 
youths  among  the  Native  American 
population  is  indicative  of  the  need  for 
training  and  employment  funds. 

Statistics  on  youths,  unemployed 
persons,  and  poverty-level  persons 
among  Native  Americans  used  in  the 
above  programs  are  derived  from  the 
Decennial  Census  of  the  Population, 
1980. 

Signed  at  Washington,  DC  this  3rd  day  of 
January  1992.  .     '       ' 

Roberts  T.  Jones, 
Assistant  Secretary  of  Labor. 


U.S.  Department  of  Labor.  Employment  and  Training  Administration,  PY  1992  Title  IV-A  and  PY  1991  II-B  (Summer  1992) 

Proposed  Allocations  for  Native  Americans 

1  [December  11. 1991] 


Grantee 


Inter-Tribat  Coundl  of  Alabama.  669  South  Lawrence  Street. 
Montgomeiy.  Alabama  36104;  Grant  Number  99-1-3624- 
55-255-02 

Powch  Band  o<  Creek  Indont.  Route  3.  Box  243A,  Atmore. 
AM«ma  36502:  Grant  Number  99-1-0648-55-173-02 -. 

Aleubwt/PrtM  o(  Mends  Assoc  ma,  401  East  Rreweed  Lane. 
SuHe  201  Anchorage.  Alaska,  99503-211:  Grant  Number 
99-1-0117-55-139-02 

Aaeoc.  01  VMage  Coundl  Preaidenta.  Pouch  219  Bethel. 
AiMka  99559;  Grant  Number  99-1-2713-55-210-02 


PY  1992  Title  IV-A 


Total 


309.229 
101.315 

48.965 
582.031 


Program 


274.383 
81.052 

39.172 
565.625 


Coetpool 


61.846 
20.263 

9.793 
116.406 


PY  1991  II-B  (Summer  1992) 


Total 


0 
2.253 

33.256 
249.908 


Program 


0 

1.802 

26.604 
199.926 


Coetpool 


0 

4S1 

6.651 
49.982 
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US.  Department  of  Labor,  Employment  and  Training  Administration,  PY  1992  Title  IV-A  and  PY  1991  II-B  (Summer  1992) 

Proposed  Allocations  FOR  Native  Americans— Continued 

[Dacember  11, 1991] 


Grantee 


PY  1992  Trtle  IV-A 


ToM 


Cost  pool 


PY  1991  tl-e  (Summer  1992) 


Tom 


ProQrem 


Cost  pool 


Bristol  Bay  Native  Association,  P.O.  Box  310  Dillingham, 
AlasKa  99576;  Grant  Number  99-1-0116-55-138-02 

Central  Council  of  Tungit  and  Haida  Indian  Tribes  o(  Alaska, 
320  W.  Willougliby.  Suite  300,  Juneau,  Alaslta  99601;  Grant 
Number:  99-1 -01 14-55-1 38-02 

Cook  Inlet  Tribal  Council,  670  West  Fireweed  Lane— Swte 
200.  Anchorage,  Alaska  99503;  Grant  Number  99-1-3402- 
55-243-02 

Kawerak  Incorporated,  P.O.  Box  948  Nome,  Alaska  99762; 
Grant  Number  99-1-0123-55-141-02 

Kenaltze  Indian  Tribe,  PC.  Box  988  Kenal,  Alaska  99611; 
Grant  Number  99-1-0089-55-135-02 

Kodiak  Area  Native  Association,  402  Center  Avenue,  Kodtak, 
Alaska  99615;  Grant  Number  99-1-0115-55-137-02 

ManKaq  Manpower,  P.O.  Box  725,  Kotzebue,  Alaska  99752; 
Grant  Number  99-1-0124-55-142-02 

MeUakatla  Indian  Community.  P.O.  Box  8.  MetlakaUa,  Alaska 
99926;  Grant  Number:  99-1-0064-55-121-02 ,. 

North  Pacifk:  Rim,  300  C  Street  Anchorage,  Alaska  99503; 
Grant  Number  99-1-0118-55-140-02 

Sitka  Community  Association,  P.O.  Box  1450,  Sitka.  Alaska 
99835;  Grant  Number  99-1-1776-55-254-02 

Tanana  Chiefs  Conference,  Inc.,  122  First  Avenue.  Fairbanks, 
Alaska  99701,  Grant  Number  99-1-3109-55-227-02 

Affiliation  of  Arizona  Ind.  Cntrs.  Inc.,  Phoenix,  Arizona  SS014; 
Grant  Number  99-1-0268-55-158-02 

American  Indian  Assoc,  of  Tucson,  P.O.  Box  2307—131  East 
Broadway,  First  Floor,  Tucson,  Arizona  65705;  Grant 
Number  99-1-0492-55-164-02 

Cotorado  River  Indian  Tribes,  Route  1,  Box  23-B,  Parker, 
Anzona  85344;  Grant  Number  99-1-0498-55-165-02 

Gila  River  Indian  Community,  Box  97,  Sacaton,  Arizona  86247; 
Grant  Number  99-1-0054-55-116^2 

Hopi  Tribal  Council,  Box  123,  Kykotsmovi,  Arizona  86039: 
Grant  Number  99-1-0057-117-02 

Indian  Oev.  Oist  of  Arizona,  Inc.,  4560  Hoith  I9th  Ave..  Suite 
200,  Phoenix,  Arizona  85015;  Grant  Number:  99-1-0053- 
55-115-02 

Native  Americans  for  Community  Actnn,  2717  North  Steves 
Boulevard,  Suite  11,  Flagstaff,  Arizona  86004;  Grant 
Number  99-1-1777-55-193-02 „ 

Navajo  Tribe  of  Indians,  P.O.  Box  1889,  Window  Rock,  Arizo- 
na 86515;  Grant  Number  99-1-0059-55-119-02 

Pasolia  YaquI  Tribe,  7474  S.  Camino  Oe  Oeste,  Tucson, 
Arizona  85746;  Grant  Number  99-1-3289-55-237-02 

Phoenix  Indian  Center,  Inc.,  2601  North  Third  Street— Suite 
100,  Phoenix,  Anzona  85004;  Grant  Number  99-1-0195- 
55-153-02 _ 

Salt  Rwer  Pima— Maricopa  Ind.  Common.,  Route  1,  Box  216, 
Scottsdale,  Arizona  85256;  Grant  Number  99-1 -0476-55- 
162-02 _ 

San  Carios  Apache  Tribe,  P.O.  Box  '0',  San  Cartos,  Arizona 
85550:  Grant  Number  99-1-0173-55-149-02 

Tohono  O'Ooham  Nation,  P.O.  Box  837.  Sells,  Arizona  85634; 
Gran;  Nunoer:  99-1-0181-55-152-02 

White  Mountain  Apache  Tribe.  PO.  Box  700,  White  River, 
Arizona  85941;  Grant  Number  99-1-0174-55-150-02 

Am.  Indian  Center  of  Aricansas.  Inc..  2  Van  Circle.  Suite  2,- 
Uttle  Rock,  Artcansas  72207;  Grant  Number  99-1-1778-SS- 
194-02 

Amer.  Indian  Center  of  Sante  Clara  VaHey.  Inc..  919  The 
Alameda.  San  Jose,  CaKtomia  95126;  Grant  Number  99-1- 
0499-55-166-02 

CaHfomia  Indian  Manpower  Csrt.,  4153  Northgatt  Boulevard, 
Sacramento,  California  95834;  Grant  Number  99-1-2056- 
55-203-02 

Candelaria  American  Indian  Council,  2635  Wagon  Wheel 
Road,  Oxnard,  California  93030;  Grant  Number:  99-1-0066- 
55-133-02 

Indtan  Human  Resources  Center,  4040  30th  Street  Suite  A. 
San  Diego,  Caiifoma  92104;  Grant  Number:  99-1-2441-S5- 
209-02 

Northern  Calif.  Ind.  Oev.  Council,  Inc.,  241  F  Street,  Eureka. 
CaHfomia  95501;  Grant  Number  99-1-0666-55-1 75-02 


144,280 

180,607 

373387 

227,333 

31,015 

65.734 

178,390 

16.185 

56.369 

44,660 

396.628 

262.354 

342,343 

'    63.845 

501,331 

392,851 

114.568 

116.776 

6.962,533 

38,364 

720.300 

96.011 
319.753 
436.984 
339.608 

475,684 

241,653 

3,159,061 

470,784 

460,886 
331.974 


115.424 

144.486 

299,110 

161,866 

24.612 

S2.S67 

142,172 

12.948 

47,495 

35,752 

317,302 

209,883 

273,674 
67,076 

401,065 
314,261 

91,655 

93.422 

5,570,026 

31,491 

576.240 

78,409 
255,802 
349.587 
271,686 

380,547 

193,322 

2,527,265 

376,627 

368.706 
265.57* 


26,856 

36,121 

74.777 
46,467 

6.203 
13,147 
35,678 

3,237 
11,674 

8,836 
78,326 
52,471 

66,466 

16,766 

100,266 

76.570 

22,914 

23,356 

1,392.507 

7373 

144,060 

19,602 
63.951 
67367 
67,922 

95.137 

48,331 

631316 

64,197 

6^177 
66,395 


75,863 
124,619 
192,230 

» 

88.320 
16.763 
32,063 
85,075 
17,464 
25.054 
36.319 
206.740 
"  0 

0 

29,821 
126.875 
102360 

41317 

0 

2,261323 
8,922 


44,791 
112,743 
121,995 
126,441 


166,790 
14,780 


60,706 

88,695 

153,784 
70,656 
13,410 
25,666 

66,070 
13.967 
20,043 
29,055 
165392 
0 

0 

23,937 

103,100 

B^047 

33,454 

0 

1,606318 
7,136 


35,633 

90,194 

07,546 

101,153 

0 

0 

135,039 

0 

'     0 
I13M 


15,177 
24.964 

36.446 

17,664 
3.353 
6,417 

17,015 
3,497 
5.011 
7364 

41346 
0 

« 

5.064 

25,779 

20312 

8363 

0 

152,306 

1,764 


8,968 

22,549 
24,397 
25306 


0 

33,780 

0 

0 
956 


rt 


V 
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PY  1992  Title  IV-A 

PY  1991  ll-B  (Summer  1992) 

Grantee 

Total 

Program 

Cost  pool 

Total 

Program 

Cost  pool 

Soultwm  CaMomia  Indian  Center,   Inc..   12755   Brookhurst 

Street.  P.O.  Box  2550,  Garden  Grove,  Califomia  92642- 

2550  Grant  Number  99-1-0170-55-147-02 

2.035,251 

1,628,201 

407,050 

0 

0 

0 

Tule  River  Tribal  Council.  Dept  o<  Health,  Safety  &  Welfare, 

P.O.  Box  569,  Portennlle,  California  93256;  Grant  Number 

99-1-3219-55-230-02 

136.547 

109,238 

27.309 

4,055 

3,244 

811 

UnMed  Indian  Nations.  Inc.,  1320  Webster  Street  Oakland, 

CaWomai  94612;  Grant  Number  99-1-2310-55-208-02 

656,273 

525,018 

131.255 

0 

0 

0 

YA-KA-AMA  Indian   Educ.   and   Oev.,   Inc.,   6215  Eastside 

Road,  Forestville.  California  95436;  Grant  Number  99-1- 

0062-55-132-02 

135.175 

106,140 

27,035 

0 

0 

0 

Denver  Indian  Center,  Inc..  4407  Morrison  Road,  Denver, 

Colofado  80219;  Grant  Number  99-1-0076-55-129-02 

630,420 

504,336 

126.064 

0 

0 

0 

Southern  UTE  Indian  Tnbe,  P.O.  Box  800.  Ignado,  Cokxado 

61137;  Grant  Number  99-1-2714-55-211-02 

58.321 

46,657 

11,664 

14,880 

11,752 

2.938 

Ute  Mountain  Ute  Tribe,  PO.  Box  30,  Towaoc,  Cotorado 

-^       14,203 

61334  Grant  Nu(T<t)er' 99-1-1143-55-188-02 

70.320 

56.256 

14,064 

17.754 

3,551 

American  Indians  for  Devetopment,  Inc..  PO.  Box  117,  Meri- 

den.  Connecticut  06450;  Grant  Number:  99-1-0361-55- 

_ 

160-02 

196,339 

157,071 

39.268 

0 

0 

0 

Nanticoke  Indian  Association.  Inc.,  Rt  4.  Box  107A.  Millsboro, 

Delaware  19966:  Grant  Number  99-1-3518-55-251-02 

40,551 

32.441 

8,110 

0 

0 

0 

Fla.    Governors    Council    on    Ind.    Affairs,    1020    Lafayette 

Street-Suite  102,  Tallahassee,  Fkxida  32301;  Grant  Num- 

- 

' 

bers:  99-1-0692-55-178-02 - 

1,245,565 

996,452 

249.113 

0 

0 

0 

Miccosukee  Corrwration.  PO   Box  440021.  Tamiami  Statwn, 

Miami,  Fkxida  33144.  Grant  Number:  99-1-0052-55-114- 

02 

124.899 

99,919 

24.980 

38,212 

30,570 

7.642 

Seminole  Trtw  o(  Fkxida.  6073  Stirling  Road,  HoRywood, 

Florida  33024;  Grant  f*jmber  99-1-0004-55-076-02 

70,343 

56,274 

14,069 

7,480 

5.964 

1.496 

Ah)  Uke,  Inc..   1024  Mapunapuna  Street  Honolulu.  Hawaii 

96819-4417;  Grant  Number  99-1-1179-55-190-02 

2,590,738 

2,072,590 

518.148 

1,963,767 

1,587,014 

396,753 

American  Indian  Senrices  Corporation,  1405  North  King  Street, 

Suite  302.  Honohjiu,  Hawaii  96817;  Grant  Number  99-1- 

3404-55-244-02 

91,346 

73,077 

18268 

0 

0 

0 

Kootenai  Tribe  of  Idaho.  P.O.  Box  1269,  Bonners  Ferry,  Idaho 

83805;  Grant  Number.  99-1-3334-55-238-02 

33,740 

26,992 

6,748 

1,262 

1.010 

252 

Nez  Perce  Tribe,  PC   Box  365,  Lapwai.  Idaho  8354(M)3«5; 

Grant  Number  99-1-0066-55-122-02 

84,400 

67.520 

18,880 

11.806 

9.445 

^361 

Shoshone-Bannock  Tribes.  Fort  Hall  Business  Coundi,  PO. 

Box  306,  Fort  Ha*,  Idaho  83203;  Grant  Number  99-1- 

'    1780-55-195-02 

250,611 

200,489 

50,122 

38,302 

30.642 

7.660 

American  IndMn  Business  Association,  4753  North  Broadway, 

Suite  700,  Chicago,  Illinois  60640;  Grant  Number:  99-1- 

- 

0809-55-181-02 „ 

1,135,804 

906,643 

227,161 

0 

0 

0 

Mid  America  All  Indian  Center,  lnc„  650  N.  Seneca,  Wichita, 

Kansas  67203;  Gram  Number:  99-1-0168-55-145-02 

169,355 

135.484 

33,871 

0 

0 

0 

United  Tribes  of  Kansas  and  S.E.  Neb.,  PO  Box  29,  Norton, 

Kansas  66439;  Grant  Number  99-1-0178-85-151-02 

517,885 

414,308 

103,577 

9473 

7.496 

1,875 

Inter-Tribal  Council  of  Louisiana,  Inc.,  5723  Superior  Drive- 

Suite  B-1,  Baton  Rouge,  Louisiana  70616;  Grant  Number 

99-1-0026-55-092-02 

469,312 

375.450 

93,862 

5,227 

4,182 

1,045 

Central  Maine  Indian  Associatkxi,  Inc.,  157  Park  Street— P.O. 

Box  2280,  Bangor,  Maine  04401;  Grant  Number  99-1- 

2719-55-212-02 

95,572 

76,458 

19,114 

0 

0 

0 

Trtoai  Governors,  Inc.,  93  Main  Street  Orono.  Maine  04473; 

Grant  Number  99-1-0001-55-074-02 

109,943 

87.954 

21,968 

26,226 

20.961 

5,245 

Baltimore  American  Indian  Center.  113  So.  Broadway.  Balti- 

more. Maryland  21231;  Grant  Number  99-1-3405-55-245- 

02 

373,336 

298,668 

74,667 

0 

0 

0 

Mashpee-Wampahoag  Indian  Tribal  Council.  Inc.,  PO.  Box 

1048,  Mashpee,  Massachusetts  02649;  Grant  Number  99- 

1-O40S-55-161-02 

86,766 

68,413 

17,353 

0 

0 

0 

Grand  Rapids  Inter-Tribal  Council,  45  Lexington  Ave.  N.W.. 

Grand  Rapids,  Michigan  49504;  Grant  Number  99-1-0684- 

55-179-02 

124.172 

99,336 

24,834 

0 

0 

0 

Grand  Traversa  Band  of  Ottawa  and  Chippewa  Indians,  Route 

1  Box  135,  Suttons  Bay.  Michigan  49682;  Grant  Number 

99-1-2721-55-213-02 .     ..    . 

57,528 

46.022 

11,506 

2,343 

1,874 

468 

Mar-Tribai  Council  of  Michigan,  Inc.,  405  East  Easterday 

Avenue.  Sautt  Sta.  Marie,  Michigan  49783;  Grant  Number 

99-1-0172-55-148-02 

68.915 

55.132 

13,783 

29,108 

23,287 

5,822 

Mtohigan  Indtan  Emptoyment  and  Training  Servtoes.  Inc.,  2459 

OtH**  Conwnarce  Drive.  SUIe  5,  HoN.  Michigan  48858; 

Grant  Number  99-1-1144-55-188-02 _ 

830.407 

664.326 

166.061 

-  0 

0 

0 

UMI 
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Grantee 


PY  1992  TMe  IV-A 


ToM 


Cofll  pool 


PY  1991  ll-e  (Summer  1992) 


Tow 


Com  pool 


Nortli  American  Indian  Assoc,  of  Detroit,  22720  Plymouth 
Road,  Detroit,  Michigan  46239;  Grant  Number  99-1-0695- 
55-180-02 

Polawatomi  Indian  Nation,  185  E.  tMn,  SuHa  300  Vincent 
Place,  Benton  Hartxir.  Michigan  49022;  Grant  Number.  99- 
1-3339-55-240-02 

Sault  Ste.  Marie  Tribe  of  Chippewa  Indians,  2151  Shunk  Road, 
Sault  Ste.  Marie,  Michigan  49783;  Grant  Number.  99-1- 
0507-55-168-02 

Southeastern  Michigan  Indians,  Inc.,  22620  Ryan  Road,  P.O. 
Box  861,  Warren.  Michigan  48090;  Grant  Number  90-1- 
3220-55-231-02 

American  Indian  Opportunities  Ctr.,  1845  East  Franklin 
Avneue.  Minneapolis,  Minnesota  55404;  Grant  Number  99- 
1-3221-55-232-02 

Bois  Forte  R.B.C.,  P.O.  Box  16,  Nett  Lake,  Minnesota  55772; 
Grant  Number:  99-1-0010-55-061-02 

Fond  Du  Lac  R.B.C.,  105  University  Road,  Ckxiuet,  Minnesota 
55720;  Grant  Number  99-1-0009-55-060-12 

Leech  Lake,  R.B.C.,  Route  3,  Box  100,  Cass  Lake.  Minnesota 
56633;  Grant  Number  99-1-0012-55-063-02 

MUle  Lacs  Band  of  Chippewa  Indians,  Star  Route— Box  194 
OIC  BWg..  Onamia,  Minnesota  56359;  Grant  Number  99-1- 
0006-55-079-02 

Minneapolis  American  Indian  Center,  1530  East  Franklin 
Avenue,  Minneapolis,  Minnesota  55404;  Grant  Number  99- 
1-0204-55-154-02 

Red  Lake  Tribal  Council,  P.O.  Box  310.  Red  Lake,  Minnesota 
56671;  Grant  Number  99-1-0017-55-086-02 

White  Earth  R.B.C.,  Box  418,  WhMe  Ewth,  Minnasola  56591; 
Grant  Number  99-1-0011-55-062-02 

Mississippi  Band  of  Choctaw  Indtew,  P.O.  Box  6010,  Choctaw 
Branch,  Philadelphia.  Mississippi  39350;  Grant  Number  99- 
1-0005-55-077-02 - 

Regkm  VII  American  Indian  Cound,  Inc.,  310  Armour  Road, 
Suite  205,  North  Kansas  Ctty,  Missouri  64116;  Grant 
Number  99-1-0967-55-182-02 

AssinKioina  and  Sioux  Trtoes,  Fort  Peck  Indton  Reservation, 
P.O.  Box  1027,  Poplar,  Montana  S92S6;  Grant  Number  99- 
1-0039-55-096-02 

Blackfeet  Tribal  Business  Council,  P.O.  Box  1060,  Browning. 
Montana  59417;  Grant  Number  99-1-0006-55-078-02 

Chippewa  Cree  Tribe,  Rocky  Boy  Route— P.O.  Box  578,  Box 
EMer,  Montana  59521;  Grant  Number  99-1-0035-56-100- 
02 


Confederated  SaNsh  &  Kootenai  Tribea,  P.O.  Box  278,  Pabto, 
Montana  59655;  Grant  Number  99-1 -0031 -55-09»-02 

Crow  Indtan  Tribe,  P.O.  Box  ISS,  Crow  Agency,  Montana 
59022;  Grant  Number  99-1 -0030-55-095-02 

Fort  Belknap  Indian  Community,  P.O.  Box  249,  Harlem,  Mon- 
tana 59526;  Grant  Number  99-1-0032-65-097-02.. 

Montana  United  Indten  Aasodalton.  P.O.  Box  6043,  Helena. 
Montana  59604;  Gr«it  Number  99-1-0074-55-127-02 

Northern  Cheyenne  Tribe,  P.O.  Box  366,  Lanw  Deer,  Montana 
59043;  Grant  Number  99-1 -0034-65-099-02 

Indtan  Center,  Inc.,  1100  MWwy  Road,  Lincoln,  Nebraska. 
68508;  Grant  Number  09-1-2722-55-214-02 

Nebraska  Indian  Inter-Tribal  Dev.  Corp..  Route  l-Box  66-A. 
Winnebago,  Nebraska  68071;  Grant  Number  99-1-0067- 
55-134-02 

Inter-Tribal  Council  of  Nevada.  PO.  Box  7440,  Reno,  Nevada 
89510;  Grant  Number  99-1-0058-55-118-02 

Las  Vegas  Indian  Center.  Inc.,  2300  West  Bonanza  Road;  Las 
Vegas,  Nevada  80106;  Grant  Number  99-1-0687-55-176- 
02 


Shoehone  Paiute  Tribes,  PO.  Box  219,  Owyhee,  Nevada 
89632;  Grant  Number  99-1-2723-55-215-02 

Powhatan  Renape  Natton.  Rankokus  Reservatton— P.O.  Box 
225,  Rankokua,  New  Jersey  06073  Grant  Number  99-1- 
3222-55-233-02 

Alamo  Navaio  School  Board,  P.O.  Box  907,  Mi^alena.  New 
Mexico  67825;  Grant  Number  99-1-2724-55-216-02 

All  Indton  Puebto  Council.  Inc.,  3939  San  Pedro,  NE— Suite  D 
PO  Box  3256,  AKwquerque,  New  Mexico  87190;  Grant 
Number  99-1-3341-86-441-02 


311.585 

158,928 

244,421 

174,152 

545,761 

40,541 

183.399 

187.307 

34,193 

319,554 
149,961 
167,869 

325,160 

602,457 

224,343 
260,236 

104,720 
263,295 
221.136 
64,424 
454,033 
175,233 
180,712 


134.467 


249.268 
127,142 
195,537 
139.322 

436,609 

32,433 
146.719 
149,846 

27,354 

255,643 
119.965 
134,311 

260,128 

481,966 

179,474 
206,189 

83,776 
210,636 
176.909 

67,539 
363.226 
140,186 
144.570 


327,760 

262,208 

351,784 

281,427 

98,447 

78,756 

173,349 

136,679 

311.467 

249.174 

81,414 

66,131 

107,574 


62,317 

31,786 

'  48,884 

34,830 

109,152 

8.106 

36,660 

37.461 

6.839 

63,911 
29,996 
33.578 

66,032 

120,491 

44.669 
52.047 

20,944 
52.669 

^44i27 
16.865 
90,807 
35.047 
36,142 

65.552 

70,357 

19,669 
34,670 

62,293 

16,283 

26393 


40,625 

0 

0 
6,562 

8,111 
46.773 

8.471 

11,806 
60,292 
46,125 

49.667 

0 

73,356 

88,139 

28,388 
68,214 
77.418 
34,767 
.  0 
51,910 
0 

52,361 
65.969 

0 

18,365 

0 

17.033 

64,618 


0 

0 

32.660 

0 

0 

6J60 

6,466 

37,416 

6,777 

9,445 
46,234 
36,500 

39.726 

Q 

56.687 

70.511 

22.710 
66.371 
61.932 
27,830 

0 
41,526 

0 

41J80 
52,775 

0 

14.706 

0 

13,626 

51.664 


0 
6.166 

0 

0 
1.712 
1.622 
9,355 

1.694 

2,361 

1^0S8 

9,625 

9,931 

0 

14,672 
17,626 

5,678 
13.843 
15.483 
6,957 
0 
10,362 
0 

10,472 
13,194 

0 

3,677 

0 

3.407 

12.924 
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Eight  Northern  IrKlian  Pueblo  CourKil.  P.O.  Box  969.  San  Juan 
PueWo,  New  MexKXi  87566;  Grant  Numtwr  99-1-3223-55- 
234-02 _ 

Five  Sandoval  iixlian  Pueblos.  Inc..  P.O.  Box  580.  BemalUlo. 
New  Mexico  87004;  Grant  Number  99-1-3336-55-239-02... 

Jcaritla  Aoactie  Tnbe.  P.O.  Box  S07.  Dulce.  New  Mexico 
8752ft-0507;  Grant  Nurnber  99-1-2725-55-217-02 _ 

Moacnioro  Aoache  Tribe,  P.O.  Bok  176.  Mescalero.  New 
Mexico  88340;  Grant  Number  99-1-3100-55-226-02 ._ 

National  Indten  Youth  Council,  318  Elm  Street  SE..  Albuquer- 
que. New  Mexico  87102;  Grant  Number  99-1-0077-55- 
130-02 - 

Pueblo  of  Acoma.  PO.  Box  469,  Pueblo  of  Acoma.  New 
Mexico  87034;  Grant  Number  99-1-2199-55-204-02 

Pueblo  of  Laguna.  P.O.  Box  194.  Laguna.  New  Meidco  87026; 
Grant  Number  99-1-1583-55-191-02 _ 

PuaHo  of  Taot.  PO.  Box  1846,  Taoa,  New  M«doo  87571; 
Grant  Number  9^-1-2200-55-205-02 „ 

Puablo  of  Zuni.  PO.  Box  339.  Zuni.  New  Mexico  87237;  Grant 
Number  99-1-0021-65-089-02 

Ramih  Navajo  School  Board.  Inc..  P.O.  Box  190,  Pine  Hill, 
NMJyIexico  87357;  Grant  Number  99-1-0146-55-143-02... 

Santti  Clara  Indian  Pueblo.  P.O.  Box  580.  Espanola,  New 
Mexico  87532;  Grant  Number  99-1-3224-55-235-02 

Santo  Domingo  Trtoe,  P.O.  Bok  99,  Santo  Domingo,  New 
Mexico  87052;  Grant  Number:  99-1-1781-55-196-02 

Amarican  Indtan  Community  House.  Inc..  404  lafayette  Street 
2nd  Floor,  Naw  York  City,  New  York  10003;  Grant  Number 
9»-1-034S-56-1Se-02 

Nattve  Amailcan  Cultural  Center,  Inc.,  1475  Winton  Road 
North— Suile  1Z  Rochester,  Naw  Ycilc  14809;  Grant 
Number  99-1-3407-55-246-02 

Native  American  Comm.  Svca.  of  Eite  &  Niagara  Ctys.,  1047 
Qrani  Street  (rear)-P.p.  Box  86,  Suffalo,  New  York  14207- 
0066;  Grant  Number  99-1-0689-55-177-02 

Si  Regis  Mohawk  Tribe,  Communiy  BuikJing,  Hogansburg, 
New  York  13666;  Grant  Number  99-1-0522-55-171-02 

Sanaca  Nation  of  Indiana.  1492  Route  438.  Irving,  New  York 
14081;  Grant  Number  99-1-0169-55-146-02...- 

Cumberland  County  Assoc,  for  Ind.  Psople,  102  Indtan  Drive, 
FayetteviHe,  North  Carolina  28301;  Grant  Number  99-1- 
1782-55-197-08 ..„ _ 

Eastern  Band  of  Cherokee  Indtans,  P.O.  Bok  481,  Cherokee, 
North  Carolna  28719;  Grant  NuntMr  99-1-0003-6S-O7S- 
02 _ _ 


QiMord  NaUve  Amaitew)  Assoc..  P.O.  Box  5623.  400  Prsacott 
Street.  Greensboro.  North  Carolina  27435-0623;  Grant 
Number  99-1-2727-65-219-02 

Halwa-Saponi  Tribe,  Inc.,  P.O.  Box  99.  HoWster,  North  Caroli- 
na 27844;  Grant  Number  99-1-3514-55-247-02 

Lumbee  Reg.  Dev.  Assoc.,  P.O.  Box  68,  Pembroke,  North 
Carolna  28372-0068;  Grant  Number  99-1-0067-66-123- 
02 „.. ; _ 


American  Asaa,  2601-A  East  Seventh 
Street,  Chaitolte.  North  Carolina  28204;  Gram  Number  99- 
1-2726-5&-218-02 _ 

North  CaroKna  Comm.  of  Ind.  Affairs,  325  North  Salisbury 
Street— Suite  579,  Raleigh,  North  Carolina  27603-5940; 
Grwt  Number  99-1-0070-55-124-02 

Dmls  Lake  Sioux  Tribe.  PO.  Box  359.  Fort  Tollan,  North 
Dakota  58335;  GrM  Number  99-1-0037-55-101-02— 

Slandkig  Rock  Stoux  Tribe,  Box  D,  Fort  Yatea,  North  Dakota 
58538;  Grant  hhjmber  99-1-0046-55-109-02 

Three  AflHated  Tribes  Fort  BarthoM  Reservation,  Box  597, 
New  Town,  North  Dakota  58763:  Grant  Number  99-1- 
0062-55-120-02 _.__ 

Turtle  Mountain  Band  of  Chippewa  Indwns.  PO.  Box  900. 
Belcourt.  North  Dakota  58316;  Grant  Number  99-1-0075- 
55-128-02 „ 


UnMad  Tribes  Tech.  CoNega,  3315  Untveraily  Ortva,  Blamwcfc, 
North  Dakota  58611;  Qrwt  Nwnbar  90-1-020»-5S-156-02 . 

North  Amartoan  Indtan  CuNural  Canln,  1062  Tripletis  Boule- 
«ard,  Akron,  OMo  44306:  Grant  Number  90-1-3349-55- 
242-02 


PY  1992  Title  IV-A 


Total 


83.806 

126.215 

56,784 

79,294 

753.522 

106.442 
79,890 
34,263 

305,532 
97.558 
20,426 

133.001 

815,673 

299,537 

242,926 
173,281 
322,221 

131,879 

248.561 

100,242 
68366 

1,345,805 

102,453 

333,963 
124318 
261,211 

178339 

354364 
178368 

757,425 


Program 


87345 

100,972 

45,427 

83,435 

602318 
65,154 
63312 
27.410 

244.426 
78.046 
Te.341 

106.401 

85^536 

239.630 

194,341 
138,625 
257,777 

105.503 

198348 

80.194 
56382 

1,083,844 

81362 

287,186 

98354 

208,969 

141131 

283371 
143353 


Cost  pool 


16,761 
25343 

11.357 
15,859 

150,704 
21388 
15.978 

8.853 
81.106 
19,512 

4,085 
26,800 

163.135 

58,907 

48386 

34366 
84.444 

26376 

40,712 

20,048 
13.973 

270381 

20.481 

86.797 
24384 
52342 

35308 

70383 
35313 

1$1.4«6 


PY  1991  11-6  (Summer  1992) 


Total 


38.122 
66348 
29330 
29,019 

0 
39,564 
55,425 
1^076 
122.476 
223S0 
5,407 
39,564 

2374 

6398 

9.733 
26,408 
52,000 

0 

82312 

0 
0 

0 

0 

0 


88381 

S3362 

104381 
0 


Program 


30.496 
52.196 
23,864 
23.215 

0 
31,651 
44340 

9,661 
97.961 
17.880 

4.326 
31.651 

2379 

5351 

7.786 
21,125 
41300 

0 

66330 

0 
0 

0 

0 

0 
28,488 
71.886 

42310 

83373 

0 


Cost  pool 


7,624 

13.050 

5t9vD 

5.804 

0 

''    7.913 

11.085 

a415 

24.485 

4,470 

1381 

7,913 

595 

1388 

1347 

5381 

10,400 

0 

16382 

0 

0 

0 

0 

0 

7372 

17316 

103S2 

201318 
0 
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U.S.  Department  of  Labor,  Employment  and  Trainino  Administration.  PY  1992  Title  IV-A  and  PY  1991  H-B  (Summer  1992) 

Proposed  Allocations  FOR  Native  Americans— Continued 

[Owenibarll.  1M1] 


PY  1992  Title  IV-A 

PY  1991  11-6  (Summer  1992) 

Grantee 

Total 

Progwn 

Cost  pool 

Total 

Program 

Cost  pool 

Caddo  Tribe  o<  Oklahoma.  P.O.  Box  4B7.  Binger.  Oklahoma 

73009;  Grant  Number  99-1-178»-«-19&-02 

29,168 

23,334 

5334 

11306 

9,445 

2361 

Certtral  Tribes  of  the  Shawnee  Area.  Inc.,  121  West  45th 

Street  Shawnee.  Oklahoma  74801;  Grant  Number  M-1- 

0038-55-102-02 - 

84,501 

67,601 

16300 

47.044 

37.635 

9.409 

Cherokee  ttation  o«  Oklahoma,  P.O.  Box  946.  Tahlequa^ 

Oklahoma  74465;  Grant  Number  99-1-O027-5S-0W-O2 

.      1.476.283 

1.161.026 

295357 

706,286 

566329 

141357 

73022;  Grant  Number  99-1-0048-55-111-02... 

198.254 

158.603 

39.061 

66,410 

70,726 

17382 

CMckasaw  Nation  o(  Oklahoma.  P.O.  Box  1548.  Ada.  Oklaho- 

ma 74820-  Grant  Number  99-1-0042-55-105-02 

395,801 

316,641 

71.160 

100.686 

144356 

36.139 

Choctaw  Nation  of  Oklahoma,  Drawer  1210.  Duranc.  Oklaho- 

ma 74702-1210;  Grant  Number  99-1-O041-55-104-02 

806,071 

644.857 

161314 

317,410 

253.926 

63,462 

Citizens    Band    Potawatomi    Indians,    1901    South    Gordon 

Cooper  Drive,  Shmnee.  Oklahoma  74801;  Grant  Number 

99-1-2202-56-206-02 .- 

199,760 

159.808 

39362 

146341 

116.673 

29.686 

Comanche  Indtan  Tribe  of  Oklahoma,  P.O.  Box  908.  Lawton, 

Oklahoma  73502;  Grant  Number  99-1-3150-5»-22»-Q2 

164.396 

131,517 

32379 

114375 

91.420 

22,655 

Creek  Natkm  of  Oklahoma,  P.O.  Box  580,  Okmulgae.  Oklaho- 

ma 74447;  Grant  Number  99-1-0085-55-091-02 ....... 

600.669 

460.535 

120.134 

341,382 

273.106 

66376 

Four  Tribes  Consortium  of  OkMx)ma.  PO.  Box  1193,  Ana- 

darito,  Oklahoma  73005;  Grant  Number  99-1-e72S-55- 

220-02 

75,352 

60,262 

15,070 

35,416 

26334 

7.094 

Inter-Tribal  CouKil  of  N.E.  Oklahoma,  PO.  Box  1306,  Miami, 

Oklahoma  74356;  Grant  Number  90-1-1 135-55-183-Oe 

52.660 

4Z128 

10.532 

34.427 

27.542 

6.865 

Kiowa  Tribe  of  Oklahoma,  P.O.  Box  369.  Carnegie,  Oklahoma 

73015;  Grant  Number  99-1-0047-55-110-02..- 

213,451 

170.761 

42,690 

61,741 

05393 

16348 

OhMwma  Tribal  Assistance  Program,  hK..  18W  East  15th 

Street,  P.O.  Box  2841,  Tulsa.  Oklahoma  74101;  Grant 

/ 

Number  99-1-0072-65-125-02. - - - 

346.476 

276,781 

09(^95 

187.544 

150.035 

37.509 

Osage  Tribal,  Council,  P.O.  Box  147-Osage  Agency  Campus, 

Pawhuska,  Oklahoma  74056;  Grant  Number  99-1-0022- 

S6-O90-02 - - - - 

106,391 

85,113 

21378 

73369 

58.615 

14354 

Oloe4«8SOuria  Indtan  Tribe  of  OMa..  P.O.  Box  82-Route  1, 

Rod  Rock,  OMahoraa  74651;  Qrani  Number  99-1-2/30- 

55-221-02 -.. 

37.760 

30,208 

7.S« 

20,007 

16.006 

4301 

Pawnee  Tribe  Of  Oklahoma,  P.O.  Sox  470,  Pawnee,  Oklahoma 

74058;  Grant  Number  99-1-1785-55-200-02 

24,019 

19,215 

430* 

ISJWI 

12.473 

3.118 

Ponca  Tribe  of  OklahorTta,  Whits  Eagle-Box  2,  Ponca  City, 

Oklahoma.  74801;  Grant  Number  99-1-0029-55-094-02...... 

56,632 

45,306 

11326 

46362 

36,642^ 

9310 

Seminole  Nation  of  Oklahoma.  P.O.  Box  1496,  Wewoka. 

Oklahoma  74884;  Grant  Number  99-1-0051-55-113-02- 

1S1JB12 

121.290 

30322 

64,167 

51334 

Tonkawa  Tribe  of  Oklahoma,  P.O.  Box  70,  Tonkawa,  Oklaho- 

ma 74653;  Gwnt  Number  99-1-1136-55-184-02 — — 

44,729 

35.783 

8.94» 

46.151 

36.121 

9.030 

United  Urban  Indian  Council,  1501  dassen  BLNOX,  Suite  100, 

Oklahoma  CMy,  Oklahoma  73106-5435;  Grant  Number  99- 

* 

1-2731-55-222-02 

313.949 

251.159 

62.799 

210^815 

166.492 

42,123 

Conied.  Tribes  of  SiMz  Indians,  P.O.  Box  549,  Siett.  Oregon 

97380,  Grant  Number  99-3153-55-229-02 

625.667 

500.534 

125;133 

13346 

10,996 

2360 

Conted.  Tribes  o«  the  Umatillaind.  Ree..  PO.  Box  639;  Pendle- 

ton. Oregon  97801;  Grant  Number  99-1-3065-55-225-02.... 

46.416 

37,133 

9363 

15.661 

1Z545 

9.136 

Confederate  Tribes  of  Warm  Springs,  P.O.  Box  C— Tenino 

Road,  Want)  Springs.  Oregon  97761;  Grant  Number  96-1- 

0256-55-1 57-02 - 

97.953 

76,382 

19391 

40.736 

32366 

6.147 

Organization  of  Forgotten  Amerteans.  P.O.  Box  1257.  4509 

South  6th  Stmei  State  206.  Klanwlh  FaNs.  Oregon  97601- 

v^rfK 

0276;  Grant  Number  99-1-2732-65-223-02 

455,577 

364,462 

91.116 

3366 

3,172 

793 

Council  of  Three  Ri«ers,  200  Chartsa  Street,  Pitlsbw^  Penn- 

• 

sylvania  15238'  Grant  Numtier  99-1-0642-55-172-02 

723,309 

578,647 

144.662 

0 

■     • 

Urtled  AM,  Indians  of  the  Del.  VaSey.  225  Chestnut  Steet 

Philadelphia,  Pennsylvania  19106;  Grant  Number  99-1- 

0477-55-163-02 

206,788 

165,430 

41396 

• 

• 

0 

Rhode  Island  Indian  Council,  444  Friendship  St,  PtonUsnce, 

0 

Rhode  Island  02907;  Grant  Number  99-1-0510-55-169-02.. 

399.785 

319,828 

79387 

0 

• 

CMwtea  Indian  NHioni  P.O.  Box  957.  Rock  HM,  SooM  Caroli- 

na 29731;  Grant  Number  99-1-3516-55-249-02 — 

276.216 

220JB73 

55343 

10.995 

6.796 

2.199 

Cheyenne  f^iver  Sioux  Tribe,  P.O.  Box  637.  Eagle  Botle.  South 

15.643 

Dakota  57625-  Grant  l^umber  99>-1-0039-55-Y09-02 

236,326 

t89,061 

47365 

79317 

63,374 

Lower  Bnjie  Sioux  Tribe.  PO.  Box  187.  Lower  Bnjie,  South 

Dakota  57548;  Grant  Number  99-1-0073-55-126-02 

59.891 

47,913 

11,976 

13.879 

11,103 

2.776 

Oglala  Sioux  Tribe,  P.O.  Box  G,  Pine  Rklge.  South  Dakota 

57770;  Grant  Number  99-1-0043-55-106-02 

745,823 

596,658 

149,166 

217.645 

174,118 

43,529 

Rosebud  Sioux  Tribe.   Box  430.   Roeebud.  South  DakoU 

57570,  Grant  Number  99-1-0044-55-107-02 

441.775 

353,420 

88355 

110.670 

88.536 

22.134 

1788 
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1992 


1 

[December  11, 19911 

, 

-_ 

PY  1992  Title  IV-A 

PY  1991  ll-B  (Summer  1992) 

Grantee 

Total 

Program 

Cost  pool 

Total 

Program 

Cost  pool 

Sisseton-Wahpeton  Sioux  Tribe,  P.O.  Box  509,  Agency  Village, 
South  OaKota  57262;  Grant  Number  99-1-0045-55-108-02.. 

United  Sioux  Tribes  Dev.  Corp.,  P.O.  Box  1193,  Pierre,  South 
Dakota  57501;  Grant  Number  99-1-0165-55-144-02 

172.063 
730.863 

352.277 

684,735 
281,009 

467.717 

429.346 

77.163 

114.335 

248.137 

737,760 
209,289 

45,919 

47,649 

168,970 

442,645 

890,444 

100,311 

46.296 
76.616 

237.503 

210.547 
63.993 
94.073 

204.249 
230.123 

137.650 
584.690 

281,822 

547,788 
224.807 

374.174 

343.477 
61.730 
91.468 

198.510 

590,208 
167.431 

36,735 

38,119 

135,176 

354.116 

712.355 

80.249 

38.637 
61.293 

190.002 

168.438 
51.194 
75.258 

163.399 
184.098 

34,413 
146.173 

70.4.'i5 

136,947 
56,202 

93.543 

85.869 
15.4,13 
22,867 

49,627 

147,552 
41,858 

9.184 

9.530 

33,794 

88,529 

178,089 

20,062 

9.659 
15.323 

47.501 

42.109 
12.799 
18.815 

40,850 
46,025 

46,863 
61,103 

0 

5.137 
0 

11.265 

0 

33.976 

0 

1.532 

113,824 
48,215 

19.106 
31.543 
19.196 

0 

125,901 

24.603 

18.926 
46.142 

0 

30,551 

9,102 

25,685 

14.600 
68,853 

37.490 
48.882 

0 

4,110 
0 

9.012 

0 

27,181 

0 

1,226 

91,059 
38,572 

15,285 
25,234 
15,357 

0 

100.721 

19.68? 

15.141 
36.914 

0 

24.441 

7,282 

20,548 

11,680 
55.082 

9.373 
12.221 

Native  American  Indian  Association,  211  Union  Street  Suite 
932,  Stahlman  Building,  Nashville,  Tennessee  37501;  Grant 
Number  99-1-3515-55-248-02 _ 

Alabama-Coustiatta.  Indian  Tribal  Council,  Route  3— Box  645, 
Livingston.  Texas  77315;  Grant  Number  99-1-1784-55- 
199-02 

0 
1.027 

Dallas  Inter-Tribal  Center.  209  East  Jefferson  Blvd.,  Dallas, 
Texas  75203-2690;  Grant  Number:  99-1-0078-55-131-02 

Tigua  Indian  Tribe,  119  South  OW  Pueblo  Road— Ysleta  Sta- 
tion, El  Paso.  Texas  79917;  Grant  Number  99-1-2099-55- 
202-02 

0 
2.253 

Indian  Center  Employment  Services,  Inc..  1865  South  Main 
Suite  1.  Salt  Uke  Qty.  Utah  8411S;  Grant  Number:  99-1- 
3517-55-250-02 

0 

Ute  Indian  Tribe,  PC.  Box  190.  Fort  Duchesne,  Utah  84026; 

Grant  Number  99-1-0049-55-112-02 

Abenaki  Self-Help  Assn/N.H.  Ind.  Counc.,  Box  276,  Swanton. 

Vermont  05488;  Grant  Number:  99-1-3064-55-224-02 

6.795 
0 

Mattaponi  Pamunkey  Monacan  Consortium.  Route  2— P.O. 
Box  360  West  Point,  Virginia  23181;  Grant  Number  99-1- 
3227-55-236-02 

306 

American  Indian  Community  Center.  East  905  Third  Avenue, 
Spokane,  Washington  99202;  Grant  Number  99-1-1138- 
-  55-186-02 _ 

22.765 

Cotville  Confederated  Tribes,  P.O.  Box  150,  Nespetem,  Wash- 
ington 99155;  Grant  Number:  99-1-1726-55-192-02 

9.643 

Lummi  Indian  Business  Council.  2616  Kwinda  Road,  Belling- 
ham,  Washington  98225;  Grant  Number  99-1-2204-55- 
256-02 

3.821 

N.W.  Inter-Tribal  Council,  P.O.  Box  115,  Neah  Bay,  Washing- 
ton 98357;  Gram  Number:  99-1-0069-55-174-02 

6.309 

Puyallup  Tribe  of  Indians,  2002  East  28th  St..  Tacoma.  Wash- 
ington 98404;  Grant  Number  99-1-1137-55-185-02 

3.839 

Seattle  Indian  Center.  611  12th  Avenue  South— Suite  300. 
Seattle,  Washington  98144;  Grant  Number  99-1-0511-55- 
170-02 _ 

0 

Western  Wash.  Inc.  EmpJ.  and  Tmg.  Prog.,  4505  Pacific 
Highway  East,  Suite  C-1,  Tacoma,  Washington  98424; 
Grant  Number  99-1-1933-55-201-02 

25.180 

Lac  Courte  Oreiiles  Tribal  Governing  Board.  Route  2.  Box 
2700.  Hayward,  Wisconsin  54843;  Grant  Number  99-1- 
0018-55-087-02 _ 

Lac  Du  Flambeau  of  Lake  Superior  Chippewa.  P.O.  Box  67, 
Lac  Du  Flambeau,  Wisconsin  54538;  Grant  Number  99-1- 
1 139-55-187-02 

4.921 
3.785 

Menominee  Indian  Tribe,  P.O.  Box  397.  Keshena,  Wisconsin 
54135-0397;  Grant  Number  99-1-0013-55-084-02 

9,228 

Milwaukee  Area  Am.  Ind.  Manpower  Counc..  634  West  Mitch- 
ell   Street    Milwaukee,    Wisconsin    53204-3512;    Grant 
Number  99-1-0227-55-156-02 

0 

Oneida  Tribe  of  Iridians  of  Wis.,  Inc.,  P.O,  Box  365,  Oneida, 
Wisconsin  54115-0365;  Grant  Number  99-1-0015-55-085- 
02 

6,110 

Stockbridge-Munsee  Corrtmunity,  Route  1,  Bowler,  Wisconsin 
54416;  Grant  Number  99-1-0500-56-167-02 

1,820 

Wisconsin  Indian  Consortium,  P.O.  Box  181.  Odanah,  Wiscon- 
sin 54861;  Gram  Number  99-1-2207-55-207-02 

5,137 

Wisconsin-Winnebago  Business  Committee.  P.O.  Box  667— 
127  Main  Street  Black  River  Falls,  Wisconsin  54615;  Grant 
Number  99-1-0019-55-088-02 - 

Shoshone/ Arapahoe  Tribes,  P.O.  Box  920.  Fort  Washakie. 
Wyoming  82514;  Grant  Number  99-1-0050-55-252-02 

2,920 
13,771 

Natkxwl  Total ...._ 

$63,000,000 

$50,399,996 

$12,600,002 

$12,418,726 

$9,934,983 

$2,483,743 
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[FR  Doc.  92-1094  Filed  1-14-92;  8:45  am] 
■HJJNQ  CODE  4Sie-3»-M 


Attestations  Filed  by  Faciiities  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 

summary:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations 
on  file  with  DOL  for  that  purpose. 
addresses:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  Tiled  with  a 
local  ofHce  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor,  room  S3502, 200 
Constitution  Avenue,  NW..  Washington, 
DC  20210. 
RM  niRTHER  INFORMATION  CONTACT 

Regarding  the  Attestation  Process 

The  Employment  and  Training 
Administration  has  estabUshed  a  voice- 


mail  service  for  the  H-lA  nurse 
attestation  process.  Call  Telephone 
Number  202-53&-0643  (this  is  not  a  toll- 
free  number).  At  that  number,  a  caller 
can: 

(1)  Listen  to  general  information  on 
the  attestation  process  for  H-lA  nurses; 

(2)  Request  a  copy  of  the  Department 
of  Labor's  regulations  (20  CFR  part  655, 
subparts  D  and  E.  and  29  CFR  part  504, 
subparts  D  and  E]  for  the  attestation 
process  for  H-lA  nurses,  including  a 
copy  of  the  attestation  form  (form  ETA 
9029]  and  the  instructions  to  the  form; 

(3]  Listen  to  information  on  H-lA 
attestations  filed  within  the  preceding  30 
days; 

(4]  Listen  to  information  pertaining  to 
public  examination  of  H-IA  attestations 
filed  with  the  Department  of  Labor; 

(5)  Listen  to  information  on  filing  a 
complaint  with  respect  to  a  health  care 
facility's  H-lA  attestation  (however,  see 
the  telephone  number  regarding 
complaints,  set  forth  below;]  and 

(6)  Request  to  speak  to  a  Department 
of  Labor  employee  regarding  questions 
not  answered  by  Nos.  (1]  through  (4) 
above. 

Regarding  the  Complaint  Process 

Questions  regarding  the  complaint 
process  for  the  H-IA  niu^e  attestation 
program  shall  be  made  to  the  Chief, 
Farm  Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-523-7605  (this 
is  not  a  toll-free  number]. 

SUPPLEMENTARY  INFORMATION:  The 

Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  noninunigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 


attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered  nurses 
to  the  United  States.  26  U.S.C. 
1101(a)(15)(H](i](a]  and  1181(m].  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504.  55  FR  50500 
(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c),  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  listing  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
which  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required  to 
make  the  attestation  and  documentation 
available.  Telephone  numbers  of  the 
facilities'  chief  executive  ofiicers  also 
are  listed,  to  aid  public  inquiries.  In 
addition,  attestations  and  supporting 
short  explanatory  statements  (but  not 
the  full  supporting  documentation)  are 
available  for  inspection  at  the  address 
for  the  Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  to  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be  filed 
at  the  address  for  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Waihingtoa  DC  this  Sth  day  of 
January  1992. 
Robert ).  Lilman, 

Acting  Director,  United  States  Employment 
Service. 
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Division  of  Foreign  Labor  Certifications  Approved  Attestations  12/01/91  to  12/31/91 


CEO^name/faoWy  name/address 


Slaia 


A,g«- 


Mr.  Richard  A.  Pierson,  The  U.  Hospital  of  Arkansas.  4301  West  Mart(han>-Slot  526.  Uttle  Rock.  72205, 501-666-6096. 

Joseph  J.  DeSilva.  St  Joeeph  Hospital  A  Medk^al,  350  W.  Thomas  Road,  Phoenix.  Arizona,  85013. 602-265-3000 

Mr.  Scott  TMits,  Santa  Monica  Hosp.  Med  Ctr.,  1250  16th  St,  Santa  Monica.  90404, 310-319-4000 ...- 

Jerry  Qilknan,  Midway  Hospital  Medteal  C».,  5925  San  Viceme  Blvd.,  Lot  Angeles,  CaKfomia.  90019, 213-938-3161 

Mr.  C.  DavM  wacox,  HWhaven  Lawton  Conval.  Hosp..  1575  7th  Avenue,  San  Francisco,  94122. 415-566-1200 

ChiWren's  Hosp.  oJ  Orange.  455  S.  Main  Street,  Orwige,  92668.  714-997-3000 

Mr.  Charles  S.  Koch.  Sharp  Memorial  Hospital.  7901  Frost  Street  San  Diego,  CA.  92123, 619-541-3222 

Albert  C.  Mour.  Eisenhower  Medtotf  Center,  39000  Bob  Hope  Drive.  Rancho  Mirage.  CA.  92270.  619-340-3911 

Mr.  RonaM  a  Phelps.  Brolman  Medical  Center.  2838  Delmes  Terrace,  Culver  City.  90232. 213-836-7000 

Mr.  Mark  A.  Meyers,  Garden  Grove  Hosp.  &  Med  Ctr..  12601  Garden  Grove  Blvd.  Garden  Grove.  92643. 714-537-6160. 

Mr.  Russsa  Stromberg,  Centineia  Hosp.  Med.  Ctr..  555  East  Hardy  Street  Inglawood  90307. 213-419-3624 

Mr.  Mwk  Chastwa  DC  Generri  Hosp..  1900  Mass.  Ave.,  S.E..  Washington.  20003, 202-875-5466 

Mr.  Bob  A.  Dodd  Adventist  Health  System.  Sunbelt  Inc..  ZephyrhOs,  33541. 613-788-0411 

Ms.  Nellie  Ounaway,  Sunset  Point  Nursing  Center.  1980  Suneat  PdM  Road  Clearwaler.  34625, 813-443-1588 

Ms.  Uz  Kent,  Hospice  o(  ttw  Florida  Keys,  Visting  Nurses  Assodallon,  Kay  West,  33040,  ^0S-294-881^ 


AR 
AZ 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
DC 
FL 
FL 

a 


12/13/91 
12/13/91 
12/13/91 
12/13/91 
12/16/91 
12/20/91 
12/20/91 
12/20/91 
12/27/91 
12/27/91 
12/27/91 
12/20/91 
12/02/91 
12/06/91 
12/08/91 
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Division  of  Foreign  Labor  Certifications  Approved  Attestations  12/01/91  to  12/31/91— Continued 


CEO-name/faality  name/address 


Denny  Powell,  Gulf  Coast  Hospital,  13681  Doctoo  Way,  Ft  Meyers.  Florida,  33912.  813-768-8687 .-. 

Mr  James  E.  Rogers,  Palm  Beach  Regional  Hospital.  2829  lOth  Avenue  North,  Lake  Worth,  33461.  407-967-7800.... 

Mr.  D.  Wayne  Bracfclin,  SMH  Homestead  Hospital.  160  NW  13  Si.  Homestead.  33030.  305-248-3232 

Mr  Richard  J.  Stiil,  II.  Bro«rard  General  Med.  Ctr.,  1600  South  Andrews  Ave..  Ft  Lauderdale,  33316,  30&-355-4400.. 

Richard  J.  Sfull.  II.  North  Broward  Medical  Center.  Pompano  Beach.  33064.  305-786-6400 - 

Mr.  Richard  J.  Stull.  II,  Impenal  Point  Med  Ctr.,  6401  North  Federal  Hwy..  Ft  Lauderdale,  33308,  305-776-8500 

Richard  J.  Stun.  II.  Coral  Springs  Medical  Center,  Coral  Spnngs,  33065,  305-344-3000 _ 

Sr.  M.  Jacqueline,  St  Patrick's  Resklence,  1400  Brookdale  Road.  Napervide.  60563,  708-416-6565 

Mr.  John  N.  Weston.  Parlane  Nursing  Centre.  9125  South  Pulaski.  Evergreen  Pk.,  60642,  708-425-3400. 

Ms.  Joann  BirdzeH,  St  Elizabeth's  Hospital,  1431  N.  Oaremont  Ave.,  Chicago,  60622.  312-633-5917 

Mr.  Leonard  Koenig,  Yorkdale  Healthcare  Ctr.,  Ltd..  2313  N  Rockton  Ave..  Rockford.  61103.  815-964-4611 

Mr.  Hugh  Canady.  The  Lincoln  Home.  Inc.,  150  N.  27th  Street,  Belleville.  62223.  61S-235-6600 

Mr.  Herman  Froy.  Bumham  Terrace,  Ltd.,  14500  S.  Manistee.  Bumham.  60633,  706-862-1260 

Mr  Pat  Hikes.  Community  Care  Ctr..  Inc..  4314  S.  Wabash  Ave.,  Cheago,  60653.  312-538-8300 „ 

Ms.  Mananne  Araujo.  Mercy  Hosp.  and  Med.  Ctr.,  Stevenson  Expwy.  at  King  Dr.,  Chk^ago,  60616,  312-567-2000.. 

G.  Rodney  Wolford.  Norton  Hospital,  Alhant  Health  System.  Louisville,  40232.  502-629-8400 __™ 

G.  Rodney  WoHord.  Kosar  ChiWren's  Hospital,  Louisville,  40231,  502-629-6400 

Francis  P.  Kirley.  Worcester  County  Hospital,  80  Paul  Ware  Drive.  Boylston,  01505,  508-852-1533.. 
Mr.  Greg  J.  Baley.  Microsurgery  &  Brain  Research  Institute,  PC,  St.  Louis,  63109.  314-644-7111. 


Ms.  Patricia  G.  Webb.  Wake  Medical  Center.  3000  New  Bern  Avenue.  Raleigh.  27610.  919-250-8138 

Mr.  Tom  Boertooom.  Park  Place  Nursing  Center,  610  N.  Dan,  Grand  Island.  68803,  308-382-2635 _ - 

Dr  WiHiain  O.  Bemdt  U.  of  Nebraska  Med  Ctr.,  600  S.  42nd  Street,  Omaha,  Nebraska,  68198.  402-559-4201 

Manlyn  Pomeroy,  Cedar  Grove  Manor,  398  Pompton  Avenue,  Cedar  Grove,  New  Jersey.  07009,  201-239-7600.... 
Mark  D.  PiHa,  Community  Medeal  Center,  99  Highway  37  West  Toms  River,  New  Jersey,  06755,  906-240-8007.. 

Mr.  Leslar  M.  Bomstein,  Newark  Beth  Israel  Med.  Ctr..  201  Lyons  Avenue.  Newark.  07112,  201-926-7000 „ 

Mr.  Richard  Mendoza,  Northeastern  Reg'l  Hospital,  1235  8th  Street  Las  Vegas,  87701,  505-425-6751. 


Mr.  Jamaa  M.  Toomey,  El  Jan  Convaiaacam  Hospital,  5538  West  Duncan  Drive.  Las  Vegas.  89130,  702-645-1900.. 

Gary  Gambuti,  St  Luke's-RooseveH  Hosptal,  428  West  59th  Street,  New  York.  New  York,  10019,  212-523-2162 

Mr.  J.  Davkj  NkJay.  Camphaven  Manor,  63  Blacfcstock  Road,  Inman,  29349.  603-472-9055 

Mr.  Joseph  H.  Powell.  Baptist  Memorial  Hospital,  Emptoyment  Service.  Memphis.  38146.  902-227-5090 

Mr.  Dougiaa  Langley,  Memorial  Hospital,  Hwy.  90-A  Bypass,  Gonzales,  78629,  512-672-7581 . 


Mr.  David  Buchmuellar.  Providance  Memorial  Hospitty.  2001  North  Oregon,  El  Pasa  TX  7990Z  915-542-6662.. 

Nelson  A  Sin.  Infl  Medical  Personnel  Co.,  9694  Bissonnet  Houston,  77036,  713-771-1211 

Mr.  Davkl  B.  OiMy,  East  Taoa  Med.  Ctr.-Tyler.  75701,  S.  Beckham,  Tyler,  75701.  903-531-8016  . 


Mr.  A  Jaaon  Gebinger.  Wasatch  ViHa  Conval.  Center.  First  Healthcare  Corp.,  d.b.a..  Salt  Lake  City.  84109.  801-486-2096.. 

Mr.  Chartaa  V.  Rica,  tnO  Health  Services.  Inc.,  5723  Centre  Square  Drive,  CentreviNe.  22020. 703-222-3900... „ 

Total  Attestations:  51 


State 


FL 

FL 

FL 

FL 

FL 

FL 

FL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

KY 

KY 

MA 

MO 

NO 

NE 

NE 

NJ 

NJ 

NJ 

NM 

NV 

NY 

SC 

TN 

TX 

TX 

TX 

TX 

UT 

VA 


Approval 
date 


12/11/91 

12/13/91 

12/13/91 

12/27/91 

12/27/91 

12/27/91 

12/27/91 

12/05/91 

12/13/91 

12/13/91 

12/20/91 

12/20/91 

12/20/91 

12/20/91 

12/27/91 

12/17/91 

12/17/91 

12/20/91 

12/13/91 

12/20/91 

12/06/91 

12/13/91 

12/13/91 

12/23/91- 

12/27/91 

12/27/91 

12/20/91 

12/11/91 

12/13/91 

12/06/91 

12/05/91 

12/13/91 

12/20/91 

12/27/91 

12/06/91 

12/19/91 


[FR  Doc.  92-1093  Filed  1-14-92;  8:45  am] 

BtUJNQ  CODE  4610-40-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biotic 
Systems  and  Resources 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  award.  Because  the 
proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with 
proposal,  the  meeting  is  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  U.S.C.  552b(c). 
Government  in  the  Sunshine  Act 

Name:  Special  Emphasis  Panel  in  Biotic 
Systems  and  Resources. 


U  Ml 


Dates  and  Times:  February  2  and  3. 1992, 7 
a.m.-5  p.m. 

Location:  Holiday  Inn  Crowne  Plaza  Hotel 
775 12th  Street,  NW..  Washington,  DC. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  Presidential 
Faculty  Fellows  Program  Proposals. 

Contact  Person:  Penelope  Firth,  Program 
Director,  Special  Programs,  room  215. 
National  Science  Foundation.  Washington, 
DC  20550. 

Telephone:  (202)  357-3978. 

Dated:  January  7, 1992. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  92-965  Filed  1-14-92;  8:45  am] 
MLUNO  COOC  7SS»4>1-« 


Advisory  Panel  for  Systematic  Biology; 
IMeeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  the  National 
Science  Foundation  aimounces  the 
following  meeting. 

SUPPLEMENTARY  INFORMA'nON:  Hie 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  award.  Because  the 


proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meeting  is  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  U.S.C.  552b  (c). 
Government  in  the  Sunshine  Act. 

Name:  Advisory  Panel  for  Systematic 
Biology. 

Dates  &  Times:  February  2, 1992, 12  a.m.-6 
p.m.;  February  3, 1992,  6  a.m.-7  p.m.;  February 
4, 1992,  8  a.m.-5  p.n). 

Location:  Holiday  Inn,  Rhode  Island  Ave. 
at  17th  Street  NW.,  Washington,  DC  20038. 

Type  of  Meeting:  Closed. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Contact  Person:  Terry  Yates.  Program 
Director,  Systematic  Biology  Program,  room 
215.  National  Science  Foundation. 
Washington,  DC  205S0. 

Telephone:  (202)  357-8588. 

Dated:  January  7. 1992. 
M.  Rebecca  Winklar. 
Committee  Management  Officer. 
[FR  Doc.  92-864  Filed  1-14-82;  8:45  am) 
■Nxma  cooe  7iM-oi-M 


Federal  Register  /  Vol.  57,  No.  10  /  Wednesday,  January  15,  1992  /  Notices 


1771 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-213] 

Connecticut  Yankee  Atomic  Power  Co; 
Environmental  Ascessment  and 
nnding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions  from 
various  requirements  of  10  CFR  part  50, 
appendix  J  to  the  Connecticut  Yankee 
Atomic  Power  Company  (CYAPCO  or 
the  licensee)  for  the  Haddam  Neck 
Plant,  located  at  the  licensee's  site  in 
Middlesex  County,  Connecticut 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant 
exemptions  applicable  for  one  cycle  of 
operation,  from  the  periodic  retest 
requirements  for  performing  Type  C 
tests,  set  forth  in  10  CFR  part  50, 
appendix ),  section  m.  Type  C  tests 
measure  containment  isolation  valve 
leakage  rates.  Type  C  test  requirements 
are  set  forth  in  appendix  J,  section  III.C. 
The  exemptions  would  apply  to  four 
containment  penetrations  at  the 
Haddam  Neck  Plant.  These  penetrations 
are  P-8,  Reactor  Coolant  System 
Charging;  P-33,  Refueling  Cavity 
Purification;  P-62,  Service  Air  to 
Containment;  and  P-78,  Relief  Tank 
Drain.  For  penetrations  P-33,  P-62,  and 
P-78,  the  iVpe  C  test  would  be 
performed  but  in  the  reverse-direction 
speciHed  in  ni.Cl  of  appendix  J.  For  P- 
8.  no  Type  C  test  would  be  performed 
until  the  Cycle  17  refueling  outage.  The 
proposed  action  is  in  accordance  with 
the  licensee's  request  for  schedular 
exemptions  dated  December  20, 1991. 

The  Need  for  the  Proposed  Action 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o], 
is  that  primary  reactor  containments 
shall  meet  the  containment  leakage  test 
requirements  set  forth  in  10  CFR  part  50, 
appendix ).  In  particular,  for  P-8, 
CYAPCO  seeks  exemption,  for  one 
refueling  outage,  from  the  requirement  of 
performing  the  Type  C  test.  For  the  other 
three  penetrations,  the  exemptions 
would  allow  deviation  from  the 
requirements  of  how  the  Type  C  test  is 
performed. 

The  licensee  seeks  the  requested 
exemptions  because  performance  of  the 
Type  C  tests  as  required  by  appendix  J 
would  require  modifications  to  the 
penetrations  or  replacement  of  the 
valves. 


Environmental  Impacts  of  the  Proposed 
Action 

The  staff  has  reviewed  the  proposed 
exemptions  and  has  concluded  that  the 
schedular  exemptions  from  various 
requirements  of  10  CFR  part  50, 
appendix  J,  section  m.C.  Type  C  tests 
for  penetrations  P-B,  P-33,  P-62  and  P- 
78  will  not  compromise  containment 
integrity.  This  conclusion  is  based,  in 
general,  on  the  periodic  containment 
integrated  leak  rate  test  and  the  design 
or  fiuiction  of  the  valves  which  provide 
some  compensatory  measures  to  assure 
leak  tightness  of  the  valve.  In  addftion, 
for  penetrations  P-33,  P-62  and  P-78,  the 
Type  C  test  is  performed  but  in  the 
reverse  direction. 

Thus,  radiological  releases  will  not 
differ  from  those  determined  previously 
and  the  proposed  exemptions  do  not 
otherwise  affect  facility  radiological 
effluent  or  occupational  exposures.  With 
regard  to  potential  nonradiological 
impacts,  the  proposed  exemptions  do 
not  affect  plant  nonradiological  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  there  are  no  measurable 
radiological  or  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemptions. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemptions,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemptions  would  be 
to  deny  the  exemptions  requested.  Such 
action  would  not  enhance  the  protection 
of  the  environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
Haddam  Neck. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  SignifJBant  InqMCt 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  December  20, 1991  which  is 
available  for  public  inspection  at  the 


Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street, 
Middletown,  Connecticut  06547. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  January  1992. 

For  the  Nuclear  Regulatory-Commission. 
John  F.  Stolz, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  ProfectB-l/Il  Office  of  Nuclear 
Reactor  Regulation. 

(PR  Doc.  92-1048  Filed  1-14-92;  8:45  am] 
■LLMQ  OOOt  nSS-01-ll 


Advieory  Committee  on  Nuclear 
wasie;  Meeiing 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  ito  39th 
meeting  on  January  15  (1  p.m.-5  p.m.),  16 
and  17, 1992, 8:30  a.m.-5  p.m.,  room  P- 
110,  7920  Norfolk  Avenue,  Bethesda, 
MD.  The  entire  meeting  will  be  open  to 
public  attendance.  This  meeting  was 
previously  published  in  the  Federal 
Register  Friday,  December  27, 1991  (56 
FR  67106). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

A.  Continue  deliberations  to 
investigate  the  feasibility  of  a  systems 
analysis  approach  to  reviewing  the 
overall  high-level  waste  program  with 
the  goal  of  reporting  back  to  the 
Commission  the  ACNWs 
recommendations  as  to  the  scope  of 
such  a  review  and  the  advisability  of  the 
ACNW  undertaking  it. 

B.  Review  and  comment  on  a  revision 
to  NUREG-1200,  Standard  Review  Plan 
for  a  Low-Level  Waste  Facility. 

C  Briefed  by  NRCs  Office  of 
Research  on  planned  research  in  the 
area  of  high-level  waste. 

D.  Discuss  a  paper  to  be  given  at  the 
January  29-31, 1992,  Low-Level  Waste* 
Forum  Winter  Meeting. 

E.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
agenda,  administrative,  and 
organizational  matters,  as  appropriate. 
Also,  discuss  matters  and  specific  issues 
that  were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  permit 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept  and  questions  may  be  asked  only 
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by  members  of  the  Committee,  its 
consultants,  and  staff.  The  office  of  the 
AQIS  is  providing  staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  office  of  the  ACRS  as  far 
in  advance  as  practical  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  office  of  the 
ACRS,  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516),  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 


Dated:  January  9, 1992. 
John  C  Hoyle, 
Advisory  Committee  Management  Officer. 
[PR  Doc  92-1044  Filed  1-14-92:  8:4S  am] 
MUMO  cooe  TSM-ei-H 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Govemmentwide  Guidance  for  New 
Restrictions  on  Lobbying 

agency:  Office  of  Management  and 

Budget. 

action:  Notice. 

summary:  This  Notice  provides  further 
information  about,  and  proposes 
changes  to,  OMB's  interim  fmal 
guidance,  published  December  20, 1989, 
as  called  for  by  Section  319  of  Public 
Law  101-121,  and  OMB's  clarification 
notice,  published  June  15, 1990. 
dates:  Comments  on  this  proposal  must 
be  in  writing  and  must  be  received  by 
March  16, 1992.  Late  comments  will  be 
considered  to  the  extent  practicable. 
The  effective  date  of  the  interim  final 
guidance  was  December  23, 1989. 
ADDHESSES:  Office  of  Management  and 
Budget.  725  17th  Street  NW.,  room 
10300.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  contracts,  Richard  C  Loeb. 
Executive  Secretary,  Cost  Accounting 
Standards  Board,  Office  of  Federal 
Procurement  Policy,  OMB  (telephone: 


202-395-3254}.  For  grants  and  loans. 
contact  Barbara  F.  Kahlow.  Office  of 
Federal  Financial  Management,  OMB 
(telephone:  202-395-3053). 

SUPPLEMENTARY  INFORMATION:  On 

October  23, 1989,  the  President  signed 
into  law  the  Department  of  the  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  ( "the  Act"). 
Section  319  of  the  Act  amended  title  31. 
United  States  Code,  by  adding  a  new 
Section  1352,  entitled,  "Limitation  on  use 
of  appropriated  funds  to  influence 
certain  Federal  contracting  and  financial 
transactions."  Section  1352  took  effect 
with  respect  to  Federal  contracts,  grants, 
loans,  cooperative  agreements,  loan 
insurance  commitments,  and  loan 
guarantee  commitments  that  were 
entered  into  or  made  more  than  80  days 
after  the  date  of  the  enactment  of  the 
Act,  i.e.,  December  23. 1989. 

Section  1352  required  the  Director  of 
the  Office  of  Management  and  Budget 
(OMB)  to  issue  govemmentwide 
guidance  for  agency  implementation  of. 
and  compliance  writh,  the  requirements 
of  this  section.  Interim  final  guidance 
was  published  on  December  20, 1989  (54 
FR  52306),  effective  December  23, 1989. 
On  June  15, 1990,  OMB  published  a 
notice  (55  FR  24540)  to  inform  the  public 
about  certain  clarifications  which  OMB 
had  made  since  the  December  20, 1989 
publication.  These  included  replies  to 
two  letters  addressed  to  OMB  from 
Members  of  Congress.  In  addition.  OMB 
had  issued  an  internal  govemmentwide 
memorandum  which  was  reproduced  in 
the  notice. 

Section  318  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1991 
amended  the  earlier  Act  by  expanding 
on  the  $150,000  threshold  for  the 
certification  and  disclosure  reporting 
requirements  for  loans  and  loan 
insurance  and  guarantee  commitments 
by  adding  the  following  language:  "or 
the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater." 

To  date,  as  required  by  the  Act,  there 
have  been  four  agency  semi-annual 
compilations  of  disclosure  reports  and 
the  first  annual  agency  Inspector 
General  reports  submitted  to  Congress. 
In  addition,  on  September  25, 1991,  the 
General  Accounting  Office  (GAO) 
offered  several  recommendations.  Based 
on  OMB's  review  of  these  reports,  OMB 
believes  that  the  following  additional 
clarifications  are  needed  at  this  time. 
Also,  OMB  is  proposing  some  changes 
for  public  comment.  OMB  is  not 
finalizing  the  OMB  guidance  at  this  time 
because  of  possible  changes  to  this 


statute  and  other  statues  related  to 
lobbying. 

Proposed  Changes 

Based  on  the  limited  number  of 
disclosure  reports  filed  to  date,  the  law 
may  not  be  achieving  one  of  its  intended 
purposes.  That  is,  some  influencing 
activities  for  covered  Federal  actions  by 
other  than  own  employees  of  those 
doing  business  with  the  Federal 
Government  are  not  now  being 
disclosed.  Both  the  Department  of 
Defense  Inspector  General  and  the  GAO 
have  recommended  that  OMB's 
guidance  be  clarified  to  fulfill  the  Act's 
intended  purpose.  In  particular,  they 
emphasized  that  OMB  should  ensure 
that  all  covered  Federal  actions  which 
result  from  attempts  at  influencing 
Congressional  action  be  fully  covered  by 
the  Act's  prohibition  on  the  use  of 
appropriated  funds  and  its  disclosure 
provisions  regarding  the  use  of 
nonappropriated  funds.  Therefore,  OMB 
is  proposing  the  following  changes,  for 
which  public  comment  is  invited: 

1.  OMB  proposes  to  amend  the  June 
15, 1990  clarification  on  "program 
lobbying."  The  notice  stated,  at  55  FR 
24542: 

"The  prohibition  on  use  of  Federal 
appropriated  funds  does  not  apply  to 
influencing  activities  not  in  connection  with  a 
specific  covered  Federal  action.  These 
activities  include  those  related  to  legislation 
and  regulations  for  a  program  versus  a 
specific  covered  Federal  action." 

This  exemption  may  have  been 
interpreted  too  broadly  to  exclude  most 
disclosure  requirements  on  "program 
lobbying,"  even  when  such  activity 
results  in  influencing  covered  Federal 
actions.  Therefore,  the  guidance  is 
proposed  to  be  revised  to  revoke  the 
foregoing  clarification  and  to  indicate 
that  the  following  activities  are,  in  fact, 
covered  by  the  Act,  and  accordingly 
require  disclosure,  and  cannot  be 
undertaken  with  appropriated  funds: 

Activities  to  influence  Congressional  or 
Executive  Branch  action  on  a  provision  of  a 
bill  or  report  that  would  direct  the  funding  of. 
or  indicate  an  intent  to  fund,  a  covered 
Federal  action. 

Under  the  revised  guidance,  activities 
to  influence  the  earmarking  of  funds  for 
a  particular  program,  project  or  activity 
in  an  appropriation,  authorization  or 
other  bill  or  in  report  language  would  be 
included  within  that  Act's  restrictions. 
Included  in  this  coverage  would  be 
situations  in  which  a  person  ab-eady  is 
the  recipient  of  a  covered  Federal  action 
and  seeks  to  influence  Congress  or  the 
Executive  Branch  to  provide,  on  a  non- 
competitive basis,  a  follow-on  or  a 
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continuatioa  of  that  severed  Federal 
action. 

Exampie:  A  mamilacturer  of  aiicraft  him  a 
consultant  to  engage  in  influencing  activitiea 
on  its  behalf.  The  consultant  contacts 
Congressional  staff  in  an  effort  to  influence 
action  on  language  in  an  appropriations  bill 
that  would  allocate  money  for  a  particular 
profrem  for  the  procusement  of  transport 
aircraft  The  contractor  later  bids  on  a 
contract  for  the  transport  aircraft  funded 
under  that  appropriation.  The  influencing 
activities  of  the  consultant  must  be  disclosed 
by  the  manufacturer  when  the  bid  is 
submitted. 

,  2.  OMEalscpropeaes  to  clarify  wfaea 
covered  influencing  activities  paid  for 
with  nonappropriated  funds  must  be 
disclosed.  Dteclosore  must  be  made  by 
the  party  whose  submission  initiates  an 
agency's  consideration  of  a  covered 
Federal  action.  Influencing  paid  for  or 
fimded  by  a  thii<d  party  ("third'  party 
lobbying');  shall)  be  disclosed.  In  such 
cases,  disclosure  is  reqvioed  only  whea 
the  inflaencing  relatss  to  covered 
Federal  actioB  for»speaifieaUy 
icfentifiaUr  party  m  parties^  and  not  for 
funds  distributed  to'Skbcoad  class  of 
parties. 

RaanpSf  1:  A  nationaf  membership 
asaoci^iOB  of  public  tansit  systems  has 
sevwal  hmdved  msmben  and  engages  in 
general  advocacy  for  iaorsased  ftuidingtfor 
public  transit.  Wi&  sagaEd  to^ft  pwtiaular  bill, 
the  associatioii  lobbies  Cangcessional 
Nfembers  and  staff  in  support  of  an  incraase 
in  the  appropriatibn  fbr  public  transportation 
systems.  Becaaae  tlieihfluencing.airtfvity 
does  not  advoeate-efmnaimng  awrards  for 
puticuUirpR^estb  WMsardst^partieular 
public  troiiitsyalBiBK  nUcit  an  members  of 
tba  asaociatian;.  repelling  of  the-  inSuemiag 
activity  isnot  lequirad. 

Example  Z  The  same  associatioa  io 
conducting  its  legislatiMe  lobbying,  prognok- 
advocates  earmarking  of  funds  for  particular 
public  transifsystcraas"  projects.  Tliis 
constitutes  third  party  lobbying  and  isaubfect 
to*  the' rapeittng' nNjuBenents  of  the  Act. 

3.  The  cectificatibn  would  be  amended 
to  add  a  check  mark  to  {indicate  whether 
nonappropriated  funds  were  used  for 
influencing  activities,  other  than 
allowable  professional  and  technical 
services,  by  odier  than  own  employees. 
Hie  check  mark  would  imUcate  to  the 
Federal  Government  that  a  SF-LLL 
disclosure  form  is  reqpired  to  be 
submitted  with  the  certificaticHi. 

riiiiiliiirtiMii 

OMB  is  now  making  the  foDbwfng 
adcfitionar  clarifications  tto  its  interim 
final  guidance.  These  are  ia  addition  to 
the  ctarifications  published  in  th&Iuae 
15, 1990  notiee: 

1.  The  GAO  report  stated  that 
**Aiiibigaity  eAlBl#&i  the  auieiidlueiit 
and  the  OMB  goidance  on  when 


disclosure  forms  ave  due.  *  *  *^If  it  is 
intended  diat  submissions  without  tile 
certification  be  rejected,  the  amendment 
and  the  guidance  need  to  be  clarified." 
OMB  beUeves  that  Congressional  intent 
was  for  certification  and  disclosure  at 
application,  not  award.  However.  OMB 
concurs  in  the  GAO  recommendation 
that  Congressional  clariBcation  en  this 
point  is  desirable. 

2.  GAO  asked  OMB  to  make  four 
clarifications  regarding  disclosure 
reporting: 

(a)  The  SF-4JLL,  t)i8clk>8uiv  of 
Lobbying  Activitfes,"  asks  fbr  "Amount 
•f  Paymenf  and  the  accompanying 
instructions  state  "Enter  the  amount  of 
cojnpensation  paid  or  reasonably 
expected  tw  be  pad*  *  •"The  total 
amount  of  the  payment  net  tfie  rate  of 
payment,  is  to  be  rep«>rtedk 

(b)  The  SF-LLL  asks  for  a  "Brief 
Description  of  Services  Performed  and , 
Date(8)  of  Service,  inchiding  officer(s]^ 
empfoyeefsl;  or  Miember(s)'  contacted 

•  •  *"«Rit^e  accompanying 
instiiictions  slate  Travid^  e  specffic 
ami  dietailed'  (fescriptfon  of  the  services 
tlmt  the  hibbyist  has  performed,  er  wilt 
be  expected  t»  perform  *  *  "*  A  brief, 
but  specific  and  deteilcii  deseriptioa  of 
the  services  perfannsdtaaixig 
nonap|Mn|inatadfaiid8,i>  required^ 

(c)  Agencies  should  cheek  for 
completeness  of  all  disclosure  forms 
which  aresubnrittted. 

fdy  ffv  Asdbsnre  reporting  is  required 
for  activities  undtntakeirby  one'isown 
employees. 
Allan  V>  ■■Mill, 

AdmitdetMloefop  FadamlPaocunineat 
Policy. 

Edwa»d.HlMM, 

Controller  Office  ofEedemlFiaaneiat 
Managemeat 
[PR  Doc.  g2r«ga  Filed  1-M-B2:  Mfrao^ 


SECURITIES  AND  EXCHABBE 
COMMISSIOIf 

[Rslease  No.  34-30168;  RIs  No.  SR-OOOC- 
91-03] 

Sen-Regulatory  Organizattons;  Delta 
Qovemment  Optlone  Corp^  Order 
Approvlhg  a  IVopeeetf  Rule  Change 
Relating  t»  the  DeflnWoa  of  EMRClae 


January  8,1982. 

On  Nwreiaber  IS. nn.  Delta 
GovemmmAOf^boumCaif^  {"tXSOC'Y 
fUedv^apascd  F^  cfaaogv  (nils  Nbt 
SftrBClOC-9l-40f  vritfr  ttle  Secoritiies 
and  ExdtaBge  CbmmiBsibiT 
("Commission"!  pursuant  to  secQoa 
19(b  J  of  Ae  Securities  Enrheny  Ad  of 


1934  ("Act").*  ffotice  of  die  proposal 
was  published  in  tiie  Fsdessl  Better  on 
November  27, 1991,  to  solicit  conunents 
from  interested  persons.*  DGOC 
amended  the  proposal  on  December  12, 
1991 »  and  December  31. 19B1.*  No 
comments  were  received.  As  discussed 
below,  this  ozder  approves  the  proposal. 

L  DesaiptfoB  ef  the  Prepesat 

The  proposal  amends  the  definition  of 
"exercise  price"  contained  in  Article  I 
section  101  of  DCOCs  Procedures  so 
that  exercise  prices  for  option  contracts 
on  Treasury  bills,  notes,  and  ttonds  shall 
be  in  whole  numbers  and  sixteeaths.' 
Ctirrently,  the  exercise  price  for  an 
option  contract  on  Treasury  bonds  or 
Treasiiry  notes  with  a  remaining  term  to 
maturity  of  three  years  or  more  is  stated 
in  whole  numbers  and  halves,  and  the 
exercise  price  for  an  option  contract  on 
Treasury  bUls  er  Treasury  notes  with  a 
remaining  ttonn  to  maturity  of  teas  tbm 
three  yems  is-  stated  in  whole'  numbers 
and  quartan.  Thus,  the  pnpoeei  sQttiis 
optioa  cuntrac»s  ob  Treasury  hiUak 
note«  and  booda  wilb  cxeieiae  pdov  is 
gradatioru  as  small  ••  siAlemltotatg 
cleared  and  settled  at  OCOC«< 


tHn 


■•SMnrttiw  BNiianiS  Acrl 
(NovamlMr  ZLVm).  SS  FS  60137. 

■  Utter  bom  Robert  C  MMxieUon.  Esn,Mon>n, 
Lewis  a  BtiddnK  Hi  lenyCaipentw,  HNrA  OliaC. 

Division  of  MMM  HiiaiMlMirDMitai'D 
CommiMioB  (DaaMnliarU;  MBfrl  ("AiiiiiiliaiiUlfc. 

n. 

«  Letter  6oa  Robert  CMendetooa  Esq- Mar»n. 
Lewis  ft  Boddas.  to  SooirWalfaMr.  Staff  Attomay, 
Oivisioa  CommiHion  (December  31,  ISSli 
(" Amendment  No.  Z"). 

*  Ai  puMiihed  ia  the  Titesl  tt^Hkm  DCOCe 
Initial  propoear  would  have  amendad  DCIOCs 
PraaMMiiOTsa  AaftmerBlseiMta^  wmWKt 
defined  as  the  price  SMsdivwMviiMBa^ and! 
quarters  for  an  option  contract  on  a  Treaiury  boad 
or  note  with  a  remaining  tenn  to  maturity  of  three 
year*  OT  aMveorliM  pMO*  ftetadin  vdnle  naaben 
aadisiKtaentiniferaa'oetiaa  caadact  onaTiBBnif 
Ullor  ■etrwilb'araHaiBins.tanB.to  natodty  atlaaa. 
than  three  yean.  Bi  Amendinenl  No.  1.  DGOC 
amended  the  nilrfRlns  l>y  Kaving  Ibegiadktlaav  rar 
all  exercite  prices  for  option  contract*  on  Treatuiy 
bills,  note*,  or  bond*  be  in  aixteenth*.  Supra  note  2. 
In  Amendment  No.  2.  DGOC  amended  the  language 
of  the  definition  of  "exercise  price"  to  cUnfy  iu 
meaning.  The  change  did  not  materially  ■itenhs' 
•ubstanoaaf  Ihapwpoaal  StipKrwatmi. 

*  BxeHdaapriaavlBaaplloiiaeM  "b^aaofy 
>«cMriMa»  aw  elated  JBi 
dedaMl  baettoM  wpneeentingtlilrty  eaeaade 
rsznda.").  CoRanttik  he  the  punMae  of  aatilneaB. 
exercise  price,  aach  dadmal  faactian*  may  be  rtalad 
so  that  they  an  capatile  of  being  faducadinto 
halves  or  quarlen  depending  upon  the  type  of 
treasury  security  involved.  For  exanplh.  an  option 
on  a  Treasury  bond  might-  haw*  as  its-eMidar pitee 
tl02.lS  BBDMae'dH  dsriBHiffeaaliaKiapnaaale  ' 
SZnte  thaaMfCtaa  piiae  wauM  hraus'%var 
nozvfc.  i 


Traaaary  aacariliaa  wilLaantiMa  to  b»atoladi» 
(vhole  number*  and  two  digit  decimal  fracHoaa 
lapresenting  Slnda.  but  aow  optiaa  oonbact*  oa 
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According  to  DGOC,  it  Hied  the  proposal 
in  order  to  respond  to  DGOC 
participants'  ("Participants")  requests 
for  finer  gradations  in  options  prices. 

n.  Discussion 

The  Commission  believes  that 
DGOC's  proposal  is  consistent  with  the 
Aet  and  particularly  with  section 
17A(b)(3)(F).^  That  section  requires, 
among  other  things,  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  DGOC's 
proposal  will  promote  and  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  over-the-counter  {"OTC") 
Treasury  options  within  an  automated 
clearing  facility  subject  to  Commission 
oversight 

Market  participants  trade  OTC 
Treasury  options  to  hedge  against  or 
speculate  on  changes  in  Treasury 
security  interest  rates.  In  particular, 
OTC  Treasury  options  enable  market 
participants  to  tailor  option  terms,  such 
as  the  exercise  price,  to  their  individual 
needs.'  DGOC's  proposal  to  define 
"exercise  price"  to  include  OTC 
Treasury  options  with  Hner  gradations 
of  exercise  prices  will  provide  a  broader 
range  of  OTC  Treasury  options  that  can 
be  cleared  and  settled  through  DGOC. 
This  should  afford  Participants 
additional  flexibility  in  the  OTC 
Treasury  options  traded  in  relation  to 
their  Treasury  security  portfolios. 

in.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  fmds  that  OCC's  proposal 
is  consistent  with  section  17A  of  the 
Act 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,»  that  DGOC's 
proposed  rule  change  (SR-DGOC-91-03) 
be,  and  hereby  is,  approved. 


Treasury  bills,  notes,  or  bonds  that  have  exercise 
prices  where  the  decimal  fractions  may  be  in 
gradations  as  small  as  sixteenths  may  be  cleared 
and  settled  at  OCOG.  For  example,  an  option  on  a 
Treasury  bond  might  have  as  its  exercise  price 
S102.0Z  Again,  because  the  decimal  fraction 
represents  32nds,  the  exercise  price  would  be 
Sl02%>or$102yi*. 

'  15  U.S.C.  78q-l(b)(3)(F). 

*  A  comprehensive  description  of  the  OTC 
treasury  options  market  and  of  DGOC's  Over-the- 
Counter  Options  Trading  System  is  in  Securities 
Exchange  Act  Release  No.  264S0  (January  12, 1989). 
54  FR  2010. 

•  15  U.S.C.  788(b)(2). 
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For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'*' 
''Maigarel  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  92-986  Filed  1-14-92;  8:45  am] 
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Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Filing  and  Order  Granting 
Temporary  Approval,  on  an 
Accelerated  Basis,  of  a  Proposed  Rule 
Change  Relating  to  Yield  Trades 
Converted  to  Priced  Trades  at  ttte 
Time  of  Comparison 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b),  notice  is  hereby  given 
that  on  November  15, 1991,  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  described  in 
Items  I,  II.  and  III  below.  This  order 
grants  accelerated  approval  of  GSCC's 
proposal  on  a  temporary  basis  until 
January  31. 1993. 

I.  Self-Rejulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
extend  the  time  period  for  GSCC  to 
implement  the  conversion  service  for 
yield-based  trades.  The  conversion 
service,  which  was  approved  by  the 
Commission  on  a  temporary  basis 
through  January  31, 1992,  >  allows  GSCC 
to  net,  prior  to  the  U.S.  Treasury 
('Treasury")  auction,  trades  submitted 
by  participating  members  '  in  Treasury 
note  and  bond  issues  that  have  been 
executed  on  the  basis  of  the  current 
market  yield. 


">  17  CFR  200.3O-3(a)(12). 

'  Securities  Exchange  Act  Release  No.  29732 
(September  24, 1991),  56  FR  49937. 

*  The  initial  proposed  rule  change  (File  No.  SR- 
GSCC-91-01)  was  designed  to  allow  GSCC  to 
convert  yield-i>ased  trades  between  participating 
members  to  priced  trades  at  the  time  of  comparison. 
After  the  proposal  was  filed,  the  Commission 
approved  GSCCs  proposal  to  compare  and  net 
trades  executed  by  non-members  if  those  trades 
were  submitted  by  members  and  were  otherwise 
eligible  for  GSCC's  netting  system.  Securities 
Exchange  Act  Release  No.  30O7B  (December  13, 
1991),  56  FR  66110.  Accordingly,  this  order  reflects 
the  intervening  rule  change. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
section  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  On  April  24, 1991,  pursuant  to 
section  19(b)  of  the  Act.  GSCC  filed  with 
the  Commission  a  proposed  rule  change 
(File  No.  SR-GSCC-91-01)  that  provides 
authority  for  GSCC  to  implement  a 
yield-to-price  conversion  feature  and  to 
net  trades  that  have  been  compared  on 
a  yield  basis.  On  September  24, 1991,  the 
Commission  approved  the  proposal  on  a 
temporary  basis  until  January  31, 1992. 

GSCC  has  not  yet  implemented  the 
proposed  yield-to-price  conversion 
feature  or  begim  to  net  yield  trades;  it 
expects  to  do  so  during  the  first  quarter 
of  1992.  In  view  of  this,  GSCC  is 
requesting  that  the  temporary  approval 
period  for  the  proposal  be  extended.  In 
order  that  GSCC  and  its  membership  be 
able  to  gain  sufficient  experience  in 
converting  and  netting  yield  trades  prior 
to  making  the  conversion  feature 
mandatory  for  all  netting  members, 
GSCC  is  requesting  that  the  period  of 
extended  temporary  authori^  be  for  at    > 
least  one  year. 

GSCC's  rationale  for  seeking  authority 
to  implement  a  yield-to-price  conversion 
feature,  and  to  net  trades  that  have  been 
compared  on  a  yield  basis,  is  set  forth 
below. 

New  Treasury  note  and  bond  issues 
are  auctioned  on  a  yield-to-maturity 
basis,  reflecting  the  rate  of  return 
realized  if  the  security  is  held  to 
maturity  and  if  coupon  interest 
payments  are  reinvested  at  such  yield. 
Firms  that  trade  notes  and  bonds  in  the 
secondary  market  on  a  when-issued 
basis  during  the  time  period  from 
announcement  to  auction  do  so  based 
on  the  then  current  market  yield  without 
knowledge  of  what  the  coupon  actually 
will  be.'  During  that  period,  such  firms 


*  GSCC  meml)ers  frequently  trade  not  only  before 
issuance  of  the  securities  but  also  before  an 

Continued 
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can  use  a  standard  Treasury 
Department  conversion  formula  and  an 
assumed  coupon  rate  to  derive  the 
prices  of  trades  that  they  have  done  in  a 
security  on  a  yield  basis;  this  might  be 
done,  for  example,  for  internal 
surveillance  purposes  in  order  to 
monitor  the  firm's  credit  exposure. 

After  the  auction  is  completed  and  the 
coupon  rate  is  established,  the  price 
charged  each  successful  auction  bidder 
for  the  securities  that  it  has  bid  on  is 
calculated  so  that  the  yield  to  maturity 
on  the  securities  equal  the  yield  that 
was  bid. 

Currently,  when-issued  trades 
submitted  to  GSCC  are  eligible  for  the 
net  only  if  they  have  been  compared  by 
GSCC,  post-auction,  on  a  final  price 
basis.  Data  on  when-issued  trades  in 
notes  and  bonds  submitted  prior  to 
auction,  even  if  successfully  compared 
on  a  yield  basis,  must  be  resubmitted 
after  auction  for  comparison  on  a  final 
price  basis  in  order  to  be  eligible  for 
GSCC's  netting  and  novation  process 
and  the  credit  protection  that  it 
provides. 

In  order  to  make  available  to  netting 
members  the  protection  and  efficiency 
provided  by  netting  as  soon  as  possible 
after  the  trading  in  eligible  seciuities 
commences,  GSCC  proposes  to 
automatically  convert  yield  trades  into 
priced  trades  at  the  time  of  their 
comparison  on  a  yield  basis,  based  on 
an  assumed  coupon.*  This  would  (1) 
Allow  such  yield  trades  to  be  netted, 
novated  and  mariced-to-the-market  in 
the  same  manner  as  are  final  money 
trades  as  early  as  the  night  after  the 
trade  is  entered  into  (assuming  that  the 
trade  is  compared  on  a  yield  basis),  and 
(2)  eliminate  the  need  for  double 
submission  of  when-issued  trades. 

Only  Treasury  notes  and  bonds  would 
be  eligible  for  yield-to-price  conversion. 
Yield  data  would  be  converted  and 
compared  with  data  submitted  on  a 
price  basis  from  auction  date  until 


Utuanoe  price  ha*  been  set  CSCC  member 
purchaMt  and  aalea  of  Mcuritiet  prior  to  the 
auction  date  (commonly  known  and  "when.  a*,  and 
if,  iaraed  trades"  or  "wiien  iasued  trade*")  which 
have  been  micoeaafnUy  oompafcd  typically  are 
acheduled  for  eettiement  on  a  later  date  Cforward 
settling  trades").  (The  term  "forward  trades" 
encompasses  "when-issued  trades").  When-issued 
trading  extends  from  the  day  the  suction  is 
announced  until  the  issue  day  of  the  Treatuy 
security  traded  Securities  Rxnhangw  Act  Release 
Nos.  2S740  (May  21 ISSS).  S3  FR 18S3B  (approving 
GSCCs  oomparisoo  service  for  forward  settling 
trades);  and  27902  (April  U.  1980).  SS  FR  1S06S 
(extending  GSCCs  netting  system  to  the  settlement 
of  forward  settling  trades  that  hava  been 
successfully  compared  on  a  final  price  basis). 

*  The  "assumed  coupon"  is  an  approximation  of 
the  actual  coupon  calculated  using  data  (j.a..  type  of 
security,  CUSIP  and  time  to  maturity)  that  is 
common  between  existing  securities  snd  the 
securities  to  be  issued. 


maturity  date.  Forward  net  settlement 
positions  comprised  in  whole  or  in  part 
of  converted  trades  pre-auction  would 
be  included  in  the  calculation  of  such 
members'  required  clearing  fund 
deposits'  and  forward  mark  allocation 
amounts*  in  the  same  manner  as  if  data 
on  the  trades  had  been  sif^mitted  post- 
auction  on  a  price  basis. 

During  the  temporary  approval  period, 
members  would  be  permitted  to  choose 
not  to  participate  in  the  conversion 
process.  Such  members  would  have  to 
continue  to  resubmit  trade  data  post- 
auction  on  a  final  money  basis. 
Obviously,  GSCC  would  not  routinely 
collect  forward  mark  allocations  or 
clearing  fund  contributions  from  non- 
participating  members.  Nevertheless,  to 
monitor  non-participating  member 
financial  condition  and  credit 
exposures,  GSCC  would  calculate  on 
each  business  day  a  non-participating 
member's  forward  mark  allocation  and 
clearing  fund  requirement  based  on  the 
assimiption  that  the  non-participating 
member's  matched  trades  were  included 
in  the  net.^  GSCC  would  expressly 
reserve  the  right  to  collect  clearing  fund 
deposits  and  forward  mark  allocation 
monies  from  any  such  member  if  any 
time  during  the  pre-auction  period  GSCC 
determines  that  the  non-participating 
clearing  member  no  longer  satisfies 
GSCC's  membership  criteria  for 
financial  responsibility  reasons." 

GSCC  would  derive  a.«tandard  yield- 
to-price  conversion  formula  using  the 
Treasury  Department's  formulas.*  The 


*  For  a  discussion  of  the  calculation  of  the 
required  clearing  fund  deposit  see  Securities 
Exdiange  Act  Release  Na  28701  (April  12, 1900).  55 
FR  15065. 

*  The  forward  mari  sUocatioD  amount  is  the 
amount  owed  to  GSCC  based  on  the  securities  thai 
GSCC  anticipates  that  s  netting  member  will  be 
obligated,  on  the  scheduled  settlement  date  for  the 
position,  to  either  receive  from  GSCC  or  delivery  to 
GSCC.  See  Securities  Exchange  Act  Release  No. 
27002  (April  12. 1990),  55  FR  15006  for  a  detaUed 
description  of  the  calculation  of  the  forward  maii 
allocation. 

*  Matdisd  trades  between  participating  and  non- 
participating  member*,  however,  will  not  be 
included  in  the  net 

*  GSCCs  Rules  rsquire  registered  broker*  or 
dealers  to  maintain  nat  worth  of  ISO  millioo  and 
excess  net  capital  of  tlO  miUioo:  Government 
securities  brokers  or  Government  securities  dealers 
are  required  to  maintain  $50  million  net  worth  and 
$10  miilioo  excpss  liquid  capital;  inter-dealer 
brokers  are  required  to  maintain  Uquid  capital  or 
net  capital  of  at  lMst$4J  million:  and  banks  are 
required  to  maintain  winlmum  equity  capital  of  $250 
million.  See  GSCC  Rules  and  hocedures.  R.  15. 

*  See  SecuriUee  Exchange  Act  Release  No.  28732 
(September  2«.  1881)  SS  FR  48837  for  a  detailed 
desioiption  of  the  conversion  formula. 


coupon  rate  used  prior  to  auction  would 
be  an  assumed  one  that  would  be 
calculated  based  on  a  par-weighted 
average  yield,  adjusted  down  to  the 
nearest  V^th,  derived  using  compared 
trade  data  from  the  most  recent 
comparison  cycle.  The  assumed  coupon 
rate  would  be  recalculated  daily,  and 
would  be  revised  automatically  if  a 
movement  of  V^th  of  a  point  or  more 
occurred,  or  otherwise  as  deemed 
appropriate  by  GSCC.  Of  course,  on 
auction  date,  the  price  would  be 
calculated  based  on  the  actual  coupon. 

The  system  price  of  a  converted  trade 
would  be  calculated  pre-auction  for  the 
purpose  of  calculating  a  member's 
forward  mark  allocation  requirement, 
based  on  the  pre-weighted  average  of  all 
compared  trades  in  each  CUSIP,  the 
assumed  coupon  and  accrued  interest  (if 
applicable). 

The  calculation  of  the  conversion 
price  would  take  into  account 
commission.  Yield  trades  should  be 
submitted  with  commission  data; 
however,  GSCC  understands  that 
certain  firms  may  initially  not  be  able  to 
do  so.  In  general,  in  order  to  avoid 
generating  compared  trades  as  the  result 
of  either  a  lack  of  submission  of  a 
commission  amount  or  a  mistake  in  the 
submission  of  commission  amoimt,  if  the 
data  submitted  on  a  yield  basis 
involving  a  trade  submitted  by  a  broker 
member  and  a  dealer  member  meet  all 
of  the  criteria  for  comparison  Other  than 
the  information  submitted  regarding 
commission,  and  the  dealer  has 
submitted  a  commission  amotmt  that 
does  not  match  the  commission  amount 
submitted  by  the  broker,  the  trade 
would  be  compared  based  on  the 
commission  amount  submitted  by  the 
broker. 

In  order  to  facihtate  the  ability  of 
members  subsequently  to  adjust 
between  themselves  commission 
discrepancies,  GSCC  would  provide 
members  with  both  daily  information  on 
each  compared  trade  with  a  commission 
difference  and  an  automated  mechanism 
for  correcting  commission  amount 
mistakes. 

The  comparisons  by  GSCC  of  a  yield 
trade  involving  unmatched  commission 
amounts,  while  evidencing  a  vaUd, 
binding  and  enforceable  contract 
between  the  parties  to  the  trade  to  the 
same  degree  as  if  the  commission 
amounts  aiatdied,  would  not  constitute 
a  final  binding  determination  on  those 
firms  as  to  the  correct  commission 
amotmt.  Broker  members  would  have  an 
ongoing  obligation  to  their  dealer 
member  coimterparties  to  respond 
promptly  to  such  dealers'  commission 
difference  inquiries  and  to  act  in  good 
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faith  to  resolve  all  alleged  differences. 
Members'  comparison  output  would 
contain  appropriate  indication  that  a 
trade  has  been  converted  from  yield  to 
price  status. 

(b)  The  proposed  rule  change  would 
make  available  to  netting  mem^rs  the 
protection  and  efficiencies  provided  by 
netting  as  soon  as  possible  after  the 
trading  in  eligible  securities  commences. 
Thus,  the  proposal  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  section  17A  and  the  rules  and 
regulations  thereunder. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  perceive  that  the 
proposed  rule  change  impacts  on,  or 
imposes  a  burden  on,  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  Notice  of  the  proposed  rule 
change  has  been  published  in  the 
Federal  Register  in  connection  with  an 
essentially  identical  proposed  rule 
change  which  the  Commission  approved 
on  a  temporary  basis. '^  GSCC  will 
notifyihe  Commission  of  any  written 
comments  received  by  GSCC. 

m.  Date  of  E^ctivenass  of  the 
Proposed  Rule  Change  and  TioiiDg  for 
ConmuBsion  Action 

GSCC  requests  Ihat  the  Commission 
find  good  cause  for  approving  the 
proposed  rule  diange  prior  to  the 
thirtieth  day  after  the  date  of   ' 
publication  of  notice  of  the  filing. '  • 
GSCC  requests  accelerated  approval  to 
allow  GSCC  to  implement  the  proposal 
as  soon  as  possible  after  making  the 
necessary  system  changes. 

Consistent  with  the  Commission's 
findings  in  the  initial  approval  order," 
theCommis^on  believes  that  GSCC's 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
registered  clearing  agencies  and,  in 
particular,  the  requirements  of  sections 
17A(b)(3)  (A)  and  (F).»»  Those  sections 


^^  Secorities  Exchange  Act  Release  No.  29732 
(September  24. 1991].  56  FR  49837. 

■ '  Letter  from  feffrey  Ineber.  Associate  General 
Counsel  and  Assistant  Secretary.  GSCC  to  Sonia 
Burnett.  Attorney.  Divisttm  ofMarket  Regulation, 
Commission  (December  6. 1991). 

"  Securities  Excbange  Act  Release  No.2S732 
(September  24, 1S81).  »FR  4SB37. 

'» l*U.S.C.7Bq-l(b)P)  (A)  and:(F). 
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require  that  a  clearing  agency  be 
organized,  have  the  capacity  to 
facilitate,  and  have  rules  designed  to 
promote  the  prompt  and  acctnrate 
clearance  and  settlement  of  securities 
transactions.  The  Commission  believes 
that  the  procedures  embodied  in  GSCCs 
proposal  meet  these  statutoiy 
requirements  by  allowing  GSCC  to  net, 
as  soon  as  the  night  after  the  trade 
occurs,  yield-based  trades  submitted  to 
GSCC  for  comparison  and  netting. 

The  Commission  believes  that  good 
cause  exists  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  publication  of  notice  of  filing. 
The  Commission  is  extending  the 
temporary  approval  period  of  the 
proposal  for  one  year.  Accelerated 
approval  would  permit  GSCC  to 
implement  the  conversion  of  yield-based 
trades  as  soon  as  possible,  and  without 
interruption,  after  the  initial  temporary 
approval  period  expires.  Temporary 
approval  of  the  proposal  would  permit 
GSCC  its  members,  and  the 
Commission  to  determine  whedier  the 
conversion  service  meets  the 
expectations  of  GSCC  and  its  members, 
and.  If  not  whether  modifications  are 
appropriate. 

rv.  Solicitation  of  Gomments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  Hie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  wife  the  provisions  erf  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section 
at  the  address  above.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principle 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-91-05  and 
should  be  submitted  by  February  5, 1992. 

V.  Conclusion 

On  the  basis  of  the  foregoii^,  the 
Commission  preliminarily  finds  that 
GSCC's  proposed  rule  change  is 
consistent  with  the  Act  and,  in 
particular,  with  section  17A  of  the  Act 
and  the  Commission  finds,  good  cause 
for  approving  the  proposal  prior  to  the 


thirtieth  day  efter  the  date  df 
publication. 

It  is  thewfon  ordered,  piu^uant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposal  (File  No.  SR-G8CC-91-05)  be. 
and  hereby  is,  approved  on  an 
accelerated  basis  until  January  91, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFailand. 
Deputy  Secretary. 

[FR  Doc.  92-1036  Filed  1-14-92: 8:45  em] 
MLUNQ  COOE  SOia^l-ll 


[Release  No  34-30160;  FHe  No.  W-OCC- 
91-06] 

S«lf •Regulatory  Organizaaons;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  the  Assessment  of 
Applications  Yor  Clearing  Membership 
and  for  Business  Expansion 

January  8, 1992. 

On  March  29, 1991,  The  Options 
Clearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  (File  No.  SR- 
OCC-01-4)Q)  widiihe  Securities  and 
Exchange  Commission:  ("Commission") 
pursuant  to  section  19(b)  of  the 
Securities  Exdiange  Act  of  1934' ("Act") 
concerning  membership  qualifications 
and  business  expansions  by  memben.'' 
Notice  of  the  proposed  rule  change  was 
published  in  the  FedefSl  Re^star  on 
Mayl3.  isgii'tlocommentsiwere 
received.  This  order  approves  the 
proposal. 

I.  Description 

OCC's  proposed  rule  change  would 
allow  OCC  to  accomplish  Iwo  distinct 
purposes.  First  tiie  proposal  would 
establish  objective  criteria  for  assessing 
an  applicant  clearing  member's 
competency  and  experience  and  for 
enstiring  the  continuing  competency  of 
existing  clearing  members  in  clearing 
securities  transactions.'  Second,  the 


'  16  U.S.C  7ai{b). 

■  Securitiet  ExdioDge  Act  Release  No.  28162  (May 
3.1801).  66  PR  22031. 

*  Article  V.  section  1  of  OCC's  By-laws  requires, 
among  other  things,  that  in  order  for  an  applicant  to 
become  a  deariog  mcoibar  of  OCC  the  applit»ot 
must  mamtain  faciUties  and  pereonnel  adequate  for 
the  expediUouB  and  orderfy  transaction  of  business 
with  CiCC  and  with  other  dearing  members  and 
must  meet  other  ataMlard*  of  expeiienee^and 
competency  aa  prMcrlbed  in  CX^'s  rales,  fai 
additioa,  interpretatioiis  and  Policies  ("I  and  P") 
.03c  to  Article  V,  seetion  1  of  OGC's  By-laws 
provides  that  the  Membership  and  Margin 
Committee  ("MMC)  will  not  recommendtlie 
appn»»«l  of  aaapplieation  for  Clearing  lembeiihlp  - 
if  the  applicant  latk»a«batanti41eApeiiem.e  to 
clearing  stcoritiartMiMactiam  and  bw'faUed  in 

ContinQCQ 
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proposal  would  establish  procedures  for 
OCC  to  process  applications  for 
business  expansion  on  an  expedited 
basis. 

A.  Criteria  for  Assessing  Competency 
and  Experience 

The  proposed  rule  change  would 
establish,  in  addition  to  the  present 
subjective  standards,  objective 
competency  and  experience 
requirements  for  securities  firms 
applying  for  clearing  membership  with 
OCC.  Currently,  the  competency  and 
experience  of  and  applicant  is  assessed 
on  a  subjective  basis  by  OCC  staff  in  its 
routine  operations  orientation.* 

Under  the  proposed  rule  change,  a 
U.S.  registered  broker-dealer  applicant 
or  a  person  associated  with  such  a 
broker-dealer  applicant  would  be 
required  to  be  registered  as  a  Limited 
Principal — ^Financial  and  Operations 
("FINOF")  »  with  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD").  In  order  to  be  so  registered, 
an  individual  must  complete 
successfully  the  NASD  FINOP 
examination.  The  FINOP  examination  is 
designed  to  provide  an  objective 
measure  to  competency  in,  among  other 
things,  clearing  securities  transactions. 

OCC  proposes  to  establish  similar 
requirements  for  a  "non-U.S.  securities 
firm"  '  that  is  applying  for  clearing 
membership  as  an  exempt  Canadian 
clearing  member.^  As  a  condition  of 


the  MMCt  opinion,  to  employ  back  office  personnel 
with  sufTicient  experience  to  compensate  for  the 
applicant's  lack  of  background  in  clearing. 

*  As  a  part  of  its  appUcations  process,  OCC 
requires  each  prospective  member  to  submit  the 
resume  of  each  of  the  prospective  member's 
operations  personnel.  After  the  prospective 
member's  application  is  received  and  reviewed. 
OCC  Regulation  Department  conducts  an  interview 
and  an  operations  orientation  with  the  prospective 
clearing  member.  The  purpose  of  the  interview  and 
orientation  is  to  ensure  that  the  prospective  clearing 
member  understands  OCC  By-laws  and  Rules  and 
the  procedures  for  exercise,  assignment,  and 
premium  and  margin  settlement  Based  on.  among 
other  things,  the  results  of  the  interview  and 
orientation  and  the  prospective  member's 
experience  in  clearing  securities  transactions,  the 
Regulation  Department  reports  its  findings  and 
recommendations  to  the  MMC  which  then  makes  ■ 
subjective  determination  of  whether  or  not  to  grant 
the  applicant  OCC  membership.  Telephone 
conversation  between  |ean  Cawley,  Staff  Counsel, 
OCC,  and  Sonia  Burnett,  Attorney,  Division  of 
Market  Regulation  ("Division"),  Commission  (June 
4, 1991). 

*  An  individual  registered  as  a  FINOP  may 
supervise  preparation  and  filing  of  a  broker-dealer's 
financial  reports  and  may  provide  overall 
supervision  of  back  office  operations. 

*  Article  1,  section  1  (rrr)  of  OCC  By-Laws. 

'  OCC's  By-Laws  and  Rules  permit  non-U.S. 
securities  Grms  to  apply  for  clearing  membership  in 
OCC.  Canadian  securities  firms  may  apply  to 
become  exempt  non-U.S.  clearing  members.  (A 
"Canadian  securities  firm"  is  a  securities  firm  that 
IS  fom^ed  and  operated  under  the  laws  of  Canada  or 


such  clearing  membership,  OCC  would 
require  that  the  Canadian  applicant  or  a 
person  associated  with  the  applicant  be 
both  a  Principal/Director/Officer 
("PDO")  and  a  Designated  Registered 
Options  Principal  ("DROF')  wiUi  IDAC. 
In  Older  to  be  so  registered,  the 
applicant  will  be  required  to 
successfully  complete  the  competency 
examinations  administered  by  IDAC 
thereby  demonstrating  the  applicant's 
biowledge  of  applicable  Canadian 
capital  requirements  and  options 
transactions.* 

In  the  case  of  other  non-U.S. 
applicants,*  OCC  woidd  require  the 
applicant  or  a  person  associated  with 
the  applicant  to  take  and  successfully 
complete  any  applicable  OCC  financial 
tmd  operations  examination  for 
employees  who  are  responsible  for 
supervising  the  preparation  of  the 
applicant's  financial  reports.'" 

Consistent  with  OCC's  current 
procedures,  the  MMC  may  exempt  an 
applicant  firom  the  above  requirements  if 
the  applicant  has  entered  into  a 
facilities  management  agreement.**  In 


any  of  its  provinces,  and  thai  has  its  principal  place 
of  business  in  Canada.)  OCC  By-Laws,  Article  1, 
section  1  (rrr).  As  exempt  non-U.S.  members,  these 
clearing  members  may  file  financial  reports  with 
OCC  under  the  financial  and  reporting  standards  of 
Canada  and  use  the  reporting  forms  established  by 
the  Investment  Dealers  Association  of  Canada 
("IDAC').  OCC  Rule  310(b).  IDAC  is  the  Canadian 
self-regulatory,  organization  that  oversees  the 
registration  of  persons  actively  engaged  in  thf 
securities  business  in  Canada. 

■  In  a  prior  order,  the  Commission  found  that 
OCCs  financial  responsibility  standards  and  the 
financial  responsibility  standards  of  the  Canadian 
government  were  "sufficiently  equivalent"  to  allow 
Canadian  securities  firms  to  become  exempt  non- 
U.S.  clearing  members.  Securities  Exchange  Act 
Release  No.  24725  (July  21, 1967),  52  FR  2S400. 

*  Non-U.S.  securities  firms  that  are  not  eligible  for 
exempt  status  must  prepare  their  financial  reports 
in  accordance  with  U.S.  accounting  practices  and 
with  the  Commission's  accounting  and  financial 
reporting  requirements.  OCC  Rule  310(a). 

'<>  Proposed  new  paragraph  to  OCC  By-Laws, 
Article  V,  section  1, 1  and  P.03a3.  Amendment  No.  1 
to  File  No.  SR-OCC-ei-oe. 

' '  A  "facilities  management  agreement"  is  a 
written  agreement  between  an  OCC  clearing 
member  ("the  managing  clearing  member")  and  the 
applicant  clearing  member  ("the  managed  clearing 
member")  that  sets  forth  the  respective  rights  and 
obligations  of  the  parties  to  the  agreement.  Pursuant 
to  such  an  agreement  the  managing  clearing 
member  agrees  to  perform  certain  of  the  applicant's 
obligations  as  a  clearing  member  for  transacting 
business  with  OCC  and  with  other  clearing 
members  and  for  maintaining  required  books  and 
records.  The  facilities  management  agreement 
generally  provides  that  the  managing  clearing 
member  vrould.  among  other  things,  provide  back 
office  processing  for  the  managed  clearing  member. 
Facilities  management  agreements  are  subject  to 
OCC  approval.  Furthermore,  before  membership  is 
granted  to  an  applicant  using  a  facilities 
management  agreement  to  fulfill  part  of  its 
membership  requirements,  the  applicant  clearing 
member  Is  required  to  demonstrate  that  it  has  the 
operanonal  capability,  experience,  and  comoetence 


addition,  upon  a  written  request  and  for 
good  cause,  the  nuc  proposal  would 
allow  the  MMC  to  waive  the  above 
requirements  and  accept  other  evidence 
of  the  applicant's  experience  in  clearing 
securities  transactions. 

The  proposal  also  would  help  to 
ensure  the  continued  competency  of 
existing  clearing  members  in  clearing 
seourities  transactions  by  requiring 
existing  clearing  members  to  meet 
similar  financial  and  operations 
personnel  requirements.**  To  facilitate 
member  compliance,  existing  members 
would  have  until  June  30. 1993,  to 
comply  with  the  new  requirements. 
Thereafter,  if  a  clearing  member's 
noncompliance  results  from  the 
separation  of  the  financial  and 
operations  person  ttom  the  clearing 
member,  OCC  would  allow  the  clearing 
member  one  year  from  the  date  of 
separation  to  comply  with  the  rule.  In 
the  event  a  clearing  member  has  not 
complied  with  the  rule  by  the  end  of  the 
above  specified  periods,  the  MMC 
would  have  discretion  either  to  require 
the  clearing  member  to  make  additional 
clearing  fund  and  margin  deposits  in  an 
-  amoimt  determined  by  the  MMC  or  to 
require  the  clearing  member  to  execute 
a  facilities  management  agreement  that 
would  remain  in  effect  until  the  clearing 
member  complies  with  the  requirements 
of  the  rule. 

B.  Applications  for  Business  Expansion 

OCC  permits  existing  clearing 
members  to  apply  for  authorization  to 
clear  types  of  options  transactions  (e^., 
customer,  firm,  and  market-maker 
transactions)  and  kinds  of  options 
transactions  [e.g.,  stock  options. 
Treasury  security  options,  and  cross- 
rate  options)  in  addition  to  the  types  and 
kinds  of  options  transactions  that  the 
clearing  member  has  been  approved  to 
clear,"  Such  applications  for  business 
expansion  currently  are  submitted  to  the 
MMC  for  action.  Because  the  MCC  does 
not  meet  on  a  monthly  basis,  up  to  eight 
weeks  can  pass  before  action  is  taken 
on  an  application  for  business 
expansion.  To  improve  the  timeliness  of 
its  response  to  such  applications,  the 
rule  proposal  would  authorize  OCCs 
Chairman  or  President  to  approve  on  a 
temporary  basis  any  application  for 
business  expansion  for  which  a  clearing 


to  perform  the  duties  and  obligations  which  are  not 
required  to  be  performed  by  the  managing  clearing 
member.  OCC  By-laws,  Article  V.  section  1. 1  and  P 
M. 
•'  OCC  proposed  Rule  214  and  I  and  P  therela 
■*  OCC  Bv-lawa.  Artidt  V,  taction  1, 1  and  P  /»e. 
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member  has  requested  expedited 
treatment.  '* 

Consistent  with  current  procedures, 
the  rule  proposed  would  require  the 
NfMC  to  review  independently  the 
application  at  its  next  scheduled 
meeting  and  to  determine  de  novo 
whether  to  approve  or  disapprove  the 
application.  The  proposed  rule  change 
provides  that  if  the  MMC  determines  to 
modify  or  reverse  the  Chairman's  or 
President's  determination,  the 
modification  or  reversal  will  operate 
prospectively  and  will  not  invalidate 
any  action  taken  by  OCC  prior  to  the 
modification  or  reversal  and  will  not 
operate  to  affect  the  rights  of  any  person 
arising  from  the  Chairman's  or 
President's  determination. 

n.  Discussioo 

As  discussed  below,  the  Commission 
believes  that  OCC's  proposed  rule 
change  is  consistent  widi  the  Act  and  in 
particular  with  the  standards 
enumerated  in  sections  17A{b)(3){A)  and 
17A{b)(3](F).^*  Those  sections  require 
that  a  clearing  agency  is  organized  and 
that  its  rules  are  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible. 

Further,  the  Commission  believes  that 
OCC's  proposed  rule  change  is 
consistent  with  section  17A(b){3)(B).i« 
That  section  allows  a  registered  clearing 
agency  to  deny  participation  to  or 
condition  the  participation  of  any  person 
if  such  person  does  not  meet  such 
standards  of  Tmancial  responsibility, 
operational  capability,  experience,  and 
competence  as  are  prescribed  by  the 
rules  of  the  clearing  agency.  Section 
17A(b)(41(B)  also  allows  a  registered 
clearing  agency  to  examine  and  verify 
the  qualifications  of  an  applicant  to  be  a 
participant  in  accordance  with 
procedures  established  by  the  rules  of 
the  clearing  ageqcy. 

Section  17A  was  adopted  in  response 
to  the  "paperwork  crisis"  of  the  late 
19608  which  resulted  from,  among  other 
things,  increased  trading  volumes 
coupled  with  inefficient,  duplicilous,  and 
manual  broker-to-broker  clearance  and 
settlement  processes  and -with  the  use  of 
untrained  personnel. '^^  The  paperwork 


**  Proposed  new  paragraph  to  OCC  By-la%wi, 
Article  V.  Kction  1. 1  and  P  .036. 

'•  15  U.S.C.  Tijj-i  (b)(3)  (A)  and  (Fl. 

"  1WJ.&C  78q-l  (b)(3)(B). 

"  Division.  Commission.  "Progress  and 
Prospects:  Depository  Imaiabiliiatioa  of  Saconties 
and  Use  ofBook-Entry  Systems"  (June  M.  1985). 


crisis  caused  theiailine  of  many  broker 
dealers.  In  addition,  it  highlighted  the 
interdependence  of  the  various  market 
mechanisms  and  the  importance  of 
clearance  and  settlement  to  investor 
protection  and  a  liquid  secondary 
market.  Thus,  the  effective  control  of 
securities  processing  is  vital  to  the 
smooth  functioning  of  the  marketplace 
as  a  whole,  and  the  adoption  of  section 
17A  was  a  significant  step  toward 
achieving  that  control. 

Since  that  time,  the  Commission  has 
encouraged  the  use  of  systems  and 
procedures  that  would  carry  out  the 
objectives  of  section  17A.  The 
Commission  believes  that  the  NASD's 
FINOPregistration  program,  DDAC's 
PDO  and  DROP  registration  program, 
and  OCCa  orientation  and  internal 
examination  programs  are  designed  to 
provide  a  reliable  basis  for  evaluating  a 
prospective  member's  experience  and 
competency.  Because  these  programs 
are  used  as  the  standard  indicators  of 
the  competency  of  financial  and 
operations  personnel  within  the 
securities  industry,  successful 
completion  will  provide  OCC  greater 
assurance  that  its  clearing  membership 
has  the  necessary  level  of  training  and 
experience.  Moreover,  OCC's  proposal 
would  add.objective  criteria  to  OCC's 
membership  review  process  and  will 
enhance  OCC's  ability  to  ensure  that  its 
members  have  the  competency  and 
experience  needed  to  provide  prompt 
and  accurate  clearance  and  settlement 
of  securities  transactions  and  to  provide 
for  the  safeguarding  of  securities  and 
funds. 

OCC's  proposal  to  allow  its  President 
or  Chairman  to  approve  temporarily  a 
clearing  member's  application  for 
business  expansion  will  provide  greater 
flexibility  in  the  administration  of 
OCC's  affairs.  This  aspect  of  the 
proposal  will  permit  OCC  to  respond  to 
clearing  member  business  expansion 
requests  in  a  timely  manner  consistent 
with  clearing  member  business 
requirements  and  OCC's  ability  to 
complete  the  application  review 
process.  Nevertheless,  the  Commission 
is  concerned  that  OCC  not  use  the 
authority  granted  under  the  proposal 
inappropriately  or  in  a  manner  that 
circumvents  the  responsibilities  of  the 
MMC.  Accordingly,  OCC  has 
represented  to  the  Commission  staff 
that:  (1)  The  MMC  will  be  furnished 
with  the  same  memorandum  as  was 
furnished  to  the  Chairman  and  the 
President .  concerning  any  application  for 
business  expansion  for  which  expedited 
treatment  was  requested  and  (2}  the 
MMC  usually  follows  OCC  staff 
recommendations  with  respect  .to 


applications  for  businesstexpansion.  In 
addition,  one  year  foUownng  approval  of 
the  proposed  rule  change,  OCC  will 
provide  a  report  concerning  any 
requests  for  expedited  treatment  of 
applications  for  business  expansion.'" 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  thatOCC's  proposed 
rule  change  is  consistent  with  the  Act 
and  in  particular  section  17A. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  OCC's 
proposed  rule  change  (File  No.  SR- 
OCC-91-06)  be,  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,.pursuant  to  delegated 
authority. 

Margaret  H.  McForland, 
Deputy  Secretary. 

|FR  Doc.  92-483  Filed  1-14-92:  8:45  am] 
MIXING  COOC  niO-01-M 


(RelMse  No.  34-30152;  FU*  No.SR-PSE- 
91-46) 

Seff<Regulatory  Organizations;  Fifing 
and  Order  Granting  Acceterated 
Approval  of  Proposed  Rute  Ctiange  by 
the  Pacific  Stock  Cxcnange,  Inc., 
Relating  to  an  Extension  of  ttie  Time 
To  SulMntt  an  Exercise  Advice  Form 
for  Index  Options 

January  6, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Adt"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  December  12, 1991,  the 
Pacific  Stock  Exchange  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interestedpersons. 

I.  Self-Regulatory  Ofganization's 
Statement  of.tfae  Terms  of  Substance  of 
tbe  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Exchange 
Rule  7.15  to  extend  the  time  in  which 
exercise  advice  forms  for  index  options 
may  be  submitted  to  the  Exchange  from 
1:15  pm  to  1:20  pm  Pacific  time  ("PT"). 

"Hie  text  df  the  proposed  rule  change 
is  available  at  the  Compliance 
Department  of  the  PSE  and  at  the 
Commission. 


■•  Letter  booLjaanM.  Ca«vley.  Btaff  Counsel. 
OCC  to  leiry  W.Caipenter.fitaneh  Cbiaf.  Division. 
Commiasian  (Ostak«r21.-UBl). 


UMI 


F«deral  Registsr  /  Vol.  57,  No.  10  /  Wednesday.  Janaary  15.  1992  /  Notices 


1779 


n.  Self-Regulatory  Organixatiaii's 
Statement  of  the  Puipoee  of.  and 
Statntory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  die 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (fi)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

The  Exchange  believes  that  extending 
the  deadline  for  submitting  an  exercise 
advice  form  for  index  options  to  the 
Exchange  will  provide  market 
participants  with  the  ability  to  make 
investment  decisions  based  upon  the 
evaluation  of  their  final  positions  after 
having  completed  trading  for  the  day. 
Under  the  proposal  customers  will  be 
given  additional  time  to  evaluate  the 
closing  prices  of  the  stocks  that  are  used 
to  calculate  the  indexes.  Market 
professionals  will  be  allowed  time  to 
receive  information  from  other  markets 
as  to  whether  certain  orders,  such  as 
orders  intended  to  hedge  their  options 
positions,  were  executed  on  those 
markets.  If  their  hedging  orders  in  other 
markets  were  not  executed,  the  market 
participants  will  still  be  able  to  exercise 
their  options  positions  and  not  remain  in 
an  unhedged  position  ovemi^t. 
Additionally,  the  extension  will  allow 
professional  traders  to  continue  to 
provide  quality  markets  until  the  close 
because  they  will  not  have  to  worry 
about  submitting  exercise  advices  prior 
to  the  actual  close  of  the  market.  The 
extension  will  also  structure  the 
Exchange's  rule  to  coincide  with  that  of 
the  Chicago  Board  Options  Exchange 
("CBOE"),  which  allows  its  market 
participants  an  additional  five  minutes 
to  submit  exercise  advice  forms  after 
3:15  pjn.  Central  time  ( "CT").» 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b]  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(bK5], 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade. 


■  See  Secnritie*  Exdiange  Act  Ralaue  Na  29SI0 
(October  2S.  ISSl).  SB  FR  SOZS*  (November  1,  ISBl) 
(Older  approving  SR-CBOE-4I-4S). 


(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PSE  believes  that  the  proposed 
rule  change  will  not  impose  an 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Oiganization  's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Othern 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effoctiveiiese  of  ttw 
Proposed  Rule  Change  and  Tbning  for 
Conunissioo  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6.'  Specifically, 
the  Commission  believes  that  the 
proposal  will  give  market  participants 
the  ability  to  make  investment  decisions 
based  upon  the  evaluation  of  their  final 
positions  after  having  completed  trading 
for  the  day. 

The  Commission  also  believes  the 
proposal  will  benefit  the  market  in 
general  by  fostering  higher  quality 
markets  at  the  close  of  the  trading  day. 
First,  market  makers  will  not  have  to 
worry  about  submitting  exercise  advice 
forms  prior  to  die  actual  close  of  the 
market  and,  therefore,  can  more  fully 
concentrate  on  providing  a  quality 
market  at  the  close.  Second,  market 
participants  vrill  be  able  to  determine 
whether  or  not  their  orders  on  other 
related  markets  [i.e.,  the  futures 
markets)  were  executed,  such  as  orders 
intended  to  hedge  dieir  options 
positions.  If  their  hedging  transactions  in 
other  markets  are  not  executed  by  1:15 
p.m.  (pt),  then  market  participants, 
under  the  FSB's  proposal,  will  still  be 
able  to  exercise  their  options  positions 
and  not  remain  in  an  unhedged  position 
overnight  Third,  the  proposal  will  give 
market  participants  additional  time  to 
evaluate  the  closing  prices  of  the  stocks 
that  are  used  to  calculate  the  indexes 
and  determine  whether  or  not  to 
exercise  their  positions.  Finally,  the 
proposal  will  stmctiire  the  Exdiange's 
rules  to  coincide  with  those  of  the  CBOE 
and  the  Chicago  Mercantile  Exchange 


("CME").'  As  a  result,  the  Commission 
believes  extending  the  PSFs  exercise 
notice  cut-off  time  for  ind'>x  options  wilt 
make  the  Exchange's  inciex  options 
markets  more  competitive  widi  options 
markets  on  the  CBOE  and  futures 
markets  on  the  CME  that  are  based  on 
the  same  or  similar  .ndex. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
finds  that  the  FSB's  proposal  to  extend 
the  deadline  for  submittuig  exercise 
advice  forms  is  identical  to  a  CBOE 
proposal  approved  by  the  Commission 
on  October  25, 1991  and  raises  no  new 
issues.*  The  Commission  notes  that  no 
comments  were  received  on  the  CBOE 
proposal  The  Commission  believes  that 
approving  the  PSE's  proposed  rule 
change  on  an  accelerated  basis  will 
permit  the  PSE  to  compete  with  the 
CBOE  on  an  equEil  basis  for  index 
options  orders.  Accordingly,  the 
Commission  believes  that  granting 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate  and 
consistent  with  section  6  of  the  AcL 

IV.  SoUdlatkn  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  resepct  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  pn^osed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Sectioa 
450  Rfth  Sti^et,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  sidmiitted  by  February  5. 1982. 

It  is  therefore  ordered,  pursuant  to 
section  19(bM2)  of  the  Act,*  that  the 


*UU.S.C78f(bK5)(lSBB). 


*  See  OIE  Rule  SSa  Under  CME  rule*.  iMrket 
partidpanli  have  a  additKawl  five  mowlM  to 
tettle  tndM  «ter  SrlS  pm  (CT). 

4  3^  lapn  Bali  1. 

•MU&C78MbK2)(lSB2). 
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proposed  rule  change  (File  No.  SR-PSE- 
91-46)  is  approved. 

For  the  Conunissioa  by  the  Division  of 
Maricel  Regulation,  pursuant  to  delegated 
authority. 

Mafsan<  H.  McFailand, 
Deputy  Secretary. 

(FR  Doc  92-865  Filed  1-14-92: 8:45  am] 
mujm  COM  Mis-evii  I 


[Rctoas*  Na  34-30160;  FH*  Na  SfM>SE- 
•1-38)  I 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Ctunge  by  the 
Pacific  Stock  Exchange,  inc^  Relating 
to  the  EOgibiiity  Criteria  of  Marttet 
Makers  Participating  in  ttte  Automatic 
Execution  Feature  of  POETS  | 

January  7, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  December  12. 1991,  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  L II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  the 
criteria  of  market  makers  to  be  eligible 
to  participate  in  the  Automatic 
Execution  ("Auto-Ex")  feature  of  the 
Pacific  Option  Exchange  Trading 
System.  ("POETS").*  The  specific 
proposed  standards  are  described  in 
detail  in  section  n  below.  The  text  of  the 
proposing  rule  change  is  available  at  the 
Compliance  Department  of  the  PSE  and 
at  the  Commission.  j 

n.  Self-Regulatory  Organizatioh's 
Statement  oo  the  Pui^Me  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 


'  The  CommiMioii  approved  the  PSTs  POETS 
■ytten  In  )anu«ty  190a  See  Securitie*  Exchange 
Act  ReleaM  No.  27S33  (January  16, 1990).  55  FR 

2we. 


UMI 


self-regulatory  organization  has 
prepared  summaries,  set  forth  ill 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PSE  proposes  to  amend  the 
POETS  Auto-Ex  Eligibility  criteria  by 
refining  the  eligibility  criteria  to  reflect 
the  actual  trading  environment  of  the 
Exchange.  Specifically,  the  proposed 
changes  include: 

1.  Restricting  a  Market  Maker's 
eligibility  for  Auto-Ex  to  one  trading 
post  that  is  part  of  his/her  primary 
appointment  zone; 

2.  Requiring  participants  on  Auto-Ex 
to  remain  on  the  system  for  the  duration 
of  the  trading  day.  Exemptions  to  log  off 
the  system  shall  only  be  granted  in  the 
presence  of  mitigating  circumstances; 
and 

3.  Requiring  a  Market  Maker  who  logs 
onto  the  system  during  Expiration  week 
to  remain  on  the  system  for  the  entire 
week. 

In  addition,  imder  the  proposed  rule 
change,  any  Auto-Ex  participant  will  be 
held  liable  for  all  trades  executed 
through  the  system  during  his/her 
absence  from  the  post  or  trading  floor. 

The  Exchange  believes  that  the  above 
proposed  amendments  to  the  Auto-Ex 
policy  will  further  the  ability  of  the 
Exchange  to  provide  the  public  with 
immediate  executions  by  guaranteeing 
that  there  will  always  be  a  contraside  to 
their  orders.  In  addition,  the  Exchange 
believes  that  its  proposal  will  serve  to 
protect  the  public  interest  and  investors. 
Accordingly,  the  Exchange  believes  that 
the  proposed  rule  change  is  consistent 
with  section  6(b)  of  the  Act  in  general 
and  furthers  the  objectives  of  section 
6(b)(5)  in  particular  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trades,  to 
facilitate  transactions  in  sectuities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  Investors  and  the 
public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  represents  that  the 
Options  Floor  Trading  Committee 
endorses  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  frerson,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjdng  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  5. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Msisarst  H.  McFaiiand,  / 

Deputy  Secretary. 

[FR  Doc.  98-1037  Filed  1-14-82:  &-4S  am] 
■Luee  COOK  Mio-ei-a 
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(RsL  No.  IC-1M74;  Ita-TtMl 

Cash  ManagMiMiit  Fund,  at  M;  NotfM 
of  Application 

January  8, 1992. 

AOENCv:  Securities  and  Exchange 
Commission  ("SEC  dr  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  AxA  of  1940  (the  "Act"). 

APPUCANTS:  Cash  Management  Fund 
('TBC  Cash"),  Managed  Income  Fund 
('TBC  Income"),  Intermediate  Term 
Government  Securities  Fund  ('TBC 
Government").  Capital  Appreciation 
Fund  ("TBC  Appreciation'^,  and  Special 
Growth  Fund  ("TBC  Growth"),  each  a 
series  of  the  Boston  Company  Ftmd 
('TBC  Fund"):  The  Boston  Company 
Tax-Free  Money  Fund  ('TBC  Tax4Vee 
Money  Fund  ("TBC  Tax-Free  Money"), 
and  llie  Boston  Company  Tax-Free 
Bond  Fund  ("TBC  Tax-Free  Bond"),  each 
a  series  of  The  Boston  Company  Tax- 
Free  Municipal  Funds  (TBC  Tax-Free 
Municipal  Funds");  Short-Tom  Bond 
Fund  ("TBC  Short-Tenn")  (framerly 
Cash  Manag«nent  Plus  i^^)-and 
International  Fund  ("TBC 
Intemati(mal").  each  a  series  of  The 
Boston  Company  Investment  Senes 
("TBC  Investment  Series");  Money 
Market  Fund  ("AE  Money").  Tax  Fk«c 
Money  Market  Fiud  ("AETax  Flee 
Money").  Tax  Fk«e  Municipal  Bond 
Fund  ("AE  Tax  Free  Bond").  Corporate 
Bond  Fund  ("AE  Corporate  Bond"). 
Intermediate  Term  Bond  Fund  ("AE 
rrBF').  U.S.  Government  Income  Fund 
("AE  Government").  Equity  Value  Fund 
("AE  Value"),  Equity  Growth  Rmd  ("AE 
Growth"),  and  International  Equity  Fund 
("AE  International"),  each  a  series  of 
The  American  Express  F^mds  ("AE 
Funds");  and  American  Express  Travel 
Related  Services  Company,  Inc.  ('TRS"). 
RELEVANT  ACT  EECTlOlWi  Exemption 
requested  pursuant  to  section  17(b)  from 
the  provisions  of  section  17(a)  of  the 
Act. 

SUMMARY  OP  AHUCATION:  Applicants 
seek  an  order  that  wotdd  permit  (a)  TBC 
Cash  to  acquire  all  or  substantiaUy  all 
the  assets  of  AE  Money  inexdiange  for 
shares  of  TBC  Cash;  (b)  TBC  Income  to 
acquire  all  ot  substantially  all  the  assets 
of  AE  Corporate  Bond  in  exchange  for 
shares  of  TBC  Income;  (c)  TBC 
Government  to  acquire  all  or 
substantiaUy  all  the  assets  of  AE 
Government  in  exchange  for  shares  of 
TBC  Government;  (d)  TBC  Appreciation 
to  acquire  all  or  substantially  aD  the 
assets  of  AE  Value  in  exchange  for 
shares  of  TBC  Appreciation;  (e)  TBC 
Growth  to  acquire  all  or  substantially  all 
the  assets  of  AE  Growth  in  exchange  for 


shares  of  TBC  Growth;  (f)  TBC  Tax-Free 
Money  to  acquire  all  or  substantially  all 
the  assets  of  AE  Tax  Free  Money  in 
exchange  for  shares  of  TBC  Tax-Free 
Money;  (g)  TBC  Tax-Free  Bond  to 
acquire  all  or  substantially  all  the  assets 
of  AE  Tax  Free  Bond  in  exdiange  for 
shares  of  IBC  Tax-F^ee  Bond;  (h)  TBC 

Short-Terai  to  acquire  all  or         

substantiaUy  aU  the  assets  of  AE  ITBF 
in  exchange  for  shares  of  IBC  Short- 
Term;  and  (i)  TBC  International  to 
acquire  all  or  substantially  aU  the  assets 
of  AE  International  in  exdiange  for 
shares  of  TBC  International. 


I  DATE:  The  application  was  fUed 
on  November  18, 1991  and  amended  on 
January  9, 1992.  Applicanf  s  counsel  has 
stated  diet  an  additional  amendment 
the  substance  of  whidi  is  incorporated 
herein,  wiU  be  fUed  during  the  notice 
period. 

HEARINQ  OR  NOTmCATIOH  OP  NEARINQ: 
An  order  granting  the  application  wiU  be 
issued  unless  the  SEC  ordera  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  tibe  SECs 
Secretary  and  serving  appUcants  with  a 
copy  of  the  request  personally  or  by 
maU.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
Febivary  3. 1992.  and  should  be 
accompanied  by  proof  of  service  on 
appUcants.  in  ti^  fonn  of  an  affidavit  or, 
for  lawjrers.  a  certificate  of  service. 
Hearing  requests  should  state  the  native 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Peraons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

A00RE9SEK  Secretary,  SEC.  4S0  Sth 
Stieet  NW.,  Washington.  DC  20549. 
AppUcants.  One  Boston  Place.  Boston, 
Massachusetts  02100.  Attention:  Mary  E. 
Moran,  Esquire. 

RM  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
272-3026,  or  Nancy  M.  Rappa,  Branch 
Chief,  at  (202)  272-3030  (Division  of 
Investment  Management  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARV  INTORMAT10N:  The 
foUowing  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  TBC  Cash.  TBC  Income, 
TBC  Government,  TBC  Appreciation, 
and  TBC  Growth  is  one  of  six  series  of 
TBC  Fund,  a  Massachusetts  business 
trust  registered  under  the  Act  as  a 
diversified,  open-end  management 
investment  company.  Each  of  IBC  Tax- 
Free  Money  and  TBC  Tax-Free  Bond  is 
one  of  eight  series  of  TBC  Tax-Free 


Municipal  Bonds,  a  Massachusetts 
business  trust  registered  under  the  Act 
as  a  non-diversified,  open-end 
management  investment  company.  Each 
of  TBC  Short-Term  and  TBC 
International  is  one  of  five  series  of  TBC 
Investment  Series,  a  diversified,  open- 
end  management  investment  company. 
(Each  of  the  above  is  an  "Acquiring 
Fund").  The  Boston  Company  Advisors, 
Inc.  ("Boston  Advisors")  serves  as  the 
investment  adviser  and  TBC  Funds 
Distiibutor.  Inc.  ('TBC  Funds 
Distributor")  serves  as  the  distributor 
for  each  of  the  Acquiring  Funds. 
PanAgora  Asset  Management  Inc. 
("PanAgora")  serves  as  the  sub- 
investment  adviser  for  TBC 
International. 

2.  Each  of  AE  Money,  AE  Tax  Free 
Money,  AE  Tax  Free  Bond.  AE 
Corporate  Bond,  AE  ITBF,  AE 
Government  AE  Value,  AE  Growth  and 
AE  International  (each  an  "Acquired 
Fund")  is  one  of  nine  series  of  AE  Funds, 
a  Massachusetts  business  trust 
registered  under  the  Act  as  a  diversified, 
open-end  management  investment 
company.  Shearson  Lehman  Advisors 
serves  as  the  investment  adviser  to  each 
of  AE  Money  and  AE  Tax  Free  Money. 
IDS  Financial  Corporation  ("IDS 
Financial'^  serves  as  the  investment 
adviser  to  eadi  of  the  other  Acquired 
Funds.  IDS  IntemaUonallna  ("IDS 
Intemational")  serves  as  the  sub- 
investment  adviser  to  AE  InternationaL 
American  Express  Service  Coiporation 
("AESC)  serves  as  the  investment 
manager  of  AE  Funds,  with  general 
oversi^t  responsibUity  for  the  day-to- 
day management  of  AE  Funds,  and  as 
distributor  for  each  of  the  Acquired 
Funds. 

3.  The  investment  objective  of  both 
AE  Money  and  TBC  Cash  is  to  seek  a 
high  rate  of  current  income,  safety  of 
principal  and  daily  Uquidity  by 
investing  in  a  diversified  portfoUo  of 
money  market  instruments. 

4.  The  investment  objective  of  both 
AE  Tax  Free  Money  and  TBC  Tax-Free 
Money  is  to  seek  maximum  current 
income  exempt  from  Federal  income 
taxes  to  the  extent  consistent  with  the 
preservation  of  capital  and  the 
maintenance  of  Uquidity. 

5.  AE  Corporate  Bond  seeks  to 
provide  a  high  level  of  current  income 
consistent  with  the  protection  of  capital 
by  investing,  under  normal 
circumstances,  at  least  65%  of  its  total 
assets  in  corporate  bonds  of  VS.  issuers 
rated  investment  grade  by  Moody's 
Investors  Service,  Inc.  ("Moody's")  or 
Standard  &  Poors  Corporation  ("S&F') 
or,  if  not  rated,  are  deemed  to  be  of 
comparable  quality  by  the  fund's 
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advisers,  and  generally  having 
maturities  of  10  years  or  more  from  date 
of  purchase.  TBC  Income  seeks  to 
provide  high  current  income  consistent 
with  what  is  believed  to  be  prudent  risk 
of  capital.  Under  normal  market 
conditions,  TBC  Income  invests  65%  of 
its  total  assets  in  U.S.  Government 
securities  and  in  investment-grade 
obligations  with  the  four  highest  ratings 
of  Moody's  or  S&P  or  in  unrated 
obligations  of  comparable  quality 
having  maturities  of  10  years  or  less. 

8.  Both  AE ITBF  and  TBC  Short-Term 
seek  to  obtain  a  high  level  of  current 
'  income  consistent  with  the  preservation 
of  capital.  AE  ITBF  invests  substantially 
all,  and  at  least  65%,  of  its  assets  in 
corporate  bonds  of  U.S.  issuers  rated 
investment  grade  by  Moody's  or  S&P,  or 
if  not  rated,  believed  to  be  of 
comparable  quality  by  AE  ITBFs 
investment  adviser  and  in  securities 
issued  or  guaranteed  by  the  U.S. 
Government  or  its  agencies  or 
instrumentalities  ("U.S.  Government 
Securities"),  including  government 
stripped  mortgage-backed  securities. 
The  portion  of  assets  not  so  invested 
may  be  invested  in  short-term  U.S. 
Government  and  corporate  obligations, 
convertible  securities  and  preferred 
stock  that  is  not  convertible  into 
common  stock,  which  in  any  case  may 
not  be  rated  lower  than  B  by  Moody's  or 
S&P.  TBC  Short-Term  invests  primarily 
in  investment-grade  Hxed-income 
securities  having  remaining  maturities  of 
five  years  or  less,  or  unrated  securities 
of  equivalent  quality  in  the  opinion  of 
TBC  Short-Term's  investment  adviser. 
TBC  Short-Term  may  invest  up  to  20%  of 
its  assets  in  high  risk,  lower-quality 
securities,  to  the  extent  that  such 
securities  are  consistent  with  its 
investment  objective.  Such  securities 
may  include  bonds  rated  as  low  as  C  by 
Moody's  or  S&P. 

7.  AE  Tax  Free  Bond  seeks  to  provide 
investors  with  high  current  income 
exempt  from  Federal  income  taxes.  TBC 
Tax-Free  Bond  seeks  to  maximize 
current  income  exempt  from  Federal 
income  taxes  to  the  extent  consistent 
with  the  prudent  risk  of  capital.  Both 
may,  for  temporary  defensive  purposes, 
invest  in  taxable  high  quality,  short-term 
municipal  obligations  without  limit. 

8.  AE  Government  and  TBC 
Government  both  seek  high  current 
income  consistent  with  the  preservation 
of  capital  by,  under  normal 
circumstances,  investing  in  U.S. 
Government  Seomties.  AE  Government 
invests  at  least  85%  of  its  total  assets  in 
U.S.  Government  Securities,  including 
mortgage-backed  securities  issued  by 
the  Government  National  Mortgage 


Association  ("GNMA"),  mortgage- 
backed  securities  issued  by  the  Federal 
Home  Loan  Mortgage  Corporation 
("FHLMC"),  and  the  Federal  National 
Mortgage  Association  ("FNMA").  AE 
Government  may  invest  up  to  15%  of  its 
total  assets  in  mortgage-backed 
securities  issued  by  private  issuers  so 
long  as  such  securities  are  rated  "A"  or 
better  by  Moody's  or  S&P  or,  if  unrated, 
are  believed  to  be  of  comparable 
investment  quality  within  these  ratings. 
TBC  Government  invests  at  least  85%  of 
its  assets  in  U.S.  Government  Securities 
with  remaining  maturities  of  between 
three  to  eight  years,  and  may  invest  up 
to  35%  of  its  assets  in  mortgage-backed 
securities  issued  by  GNMA.  FHLMC 
and  FNMA.  TBC  Government  may  not 
invest  in  securities  of  private  issuers. 

9.  The  investment  objective  of  AE 
Growth  is  to  seek  capital  appreciation. 
The  investment  objective  of  TBC 
Growth  is  to  seek  above-average  growth 
of  capital  through  securities  selected 
solely  on  the  basis  of  potential  for 
capital  appreciation. 

10.  AE  Value  seeks  capital 
appreciation  and  income  by  investing, 
under  normal  market  conditions,  at  least 
85%  of  its  total  assets  in  equity 
securities  consisting  of  common  stocks 
and  convertible  securities  that  its 
investment  adviser  believes  are 
undervalued.  TBC  Appreciation  seeks 
long-term  growth  of  capital  through 
investment  principally  in  U.S. 
companies  with  current  income  as  a 
secondary  objective. 

11.  AE  International  seeks  capital 
appreciation  by  investing,  under  normal 
circumstances,  at  least  65%  of  its  total 
assets  in  equity  securities  consisting  of 
common  stocks  and  convertible 
securities  of  non-U.S.  issuers  believed 
by  the  investment  adviser  to  have  a 
potential  for  superior  growth  in  sales 
and  earnings.  TBC  International  seeks 
long-term  growth  in  capital  through 
investments  in  companies  located 
outside  of  the  U.S.  Current  income  from 
dividends,  interest  and  other  sources  is 
a  secondary  objective. 

12.  Each  Acquiring  Fund  proposes  to 
acquire  all  or  substantially  all  of  the 
assets  of  its  corresponding  Acquired 
Fund  in  exchange  for  its  shares. 
Following  is  a  summary  of  the  proposed 
transactions:  (a)  TBC  Cash  proposes  to 
acquire  all  or  substantially  all  the  assets 
of  AE  Money  in  exchange  for  shares  of 
TBC  Cash;  (b)  TBC  Income  proposed  to 
acquire  all  or  substantially  all  the  assets 
of  AE  Corporate  Bond  in  exchange  for 
shares  of  TBC  Income;  (c)  TBC 
Government  proposes  to  acquire  all  or 
substantially  all  the  assets  of  AE 
Government  in  exchange  for  shares  of 


TBC  Government;  (d)  TBC  Appreciation 
proposes  to  acquire  all  or  substantially 
all  the  assets  of  AE  Value  in  exchange 
for  shares  of  TBC  Appreciation;  (e)  "IBC 
Growth  proposes  to  acquire  all  or 
substantially  all  the  assets  of  AE 
Growth  in  exchange  for  shares  of  TBC- 
Growth:  (f)  TBC  Tax-Free  Money 
proposes  to  acquire  all  or  substantially 
all  the  assets  of  AE  Tax  Free  Money  in 
exchange  for  shares  of  TBC  Tax-Free 
Money;  (g)  TBC  Tax-Free  Bond  proposes 
to  acquire  all  or  substantially  all  the 
assets  of  AE  Tax  Free  Bond  in  exchange 
for  shares  of  TBC  Tax-Free  Bond;  (h) 
TBC  Short-Term  proposes  to  acquire  all 
or  substantially  all  the  assets  of  AE 
ITBF  in  exchange  for  shares  of  TBC 
Short-Term;  and  (i)  TBC  International 
proposes  to  acquire  all  or  substantially 
all  the  assets  of  AE  International  in 
exchange  for  shares  of  TBC 
International.  Each  of  these  transactions 
("Reorganization"  or  "Reorganizations") 
is  a  separate  transaction  that  is 
unaffected  by  whether  any  other 
Reorganization  is  consummated. 

13.  Each  Acquiring  Fund  will  assume 
all  liabilities,  expenses,  costs,  charges, 
and  reserves  or  obligations  of  the 
corresponding  Acqt^bred  Fund  as  of  the 
close  of  regular  trading  on  the  New  York 
Stock  Exchange  on  the  closing  date  (the 
"Closing  Date"),  which  currently  is 
expected  to  be  February  10, 1992.  The 
number  of  full  and  fractional  shares  of 
each  of  the  Acquiring  Funds  to  be  issued 
to  shareholders  of  the  Acquired  Funds 
will  be  determined  on  the  basis  of 
relative  net  asset  values  per  share  and 
the  aggregate  net  assets  of  the  Acquiring 
Funds  computed  as  of  4:00  p.m.  (eastern 
time)  on  the  Closing  Date.  As 
conveniently  as  practicable  after  the 
Closing  Date,  each  Acquired  Fund  will 
liquidate  and  distribute  pro  rata  to  its 
shareholders  of  record  as  of  4  p.m. 
(eastern  time)  on  the  Closing  Date  the 
shares  of  the  Acquiring  Fund  received 
by  the  Acquired  Fund  in  the 
Reorganization.  Such  liquidation  and 
distribution  will  be  accomplished  by  the 
establishment  of  accounts  on  the  share 
records  of  the  Acquiring  Fund  in  the 
name  of  each  Acquired  Fund 
shareholder,  each  account  representing 
the  respective  pro  rata  niunber  of  shares 
of  the  Acquiring  Fund  due  the 
shareholder. 

14.  At  or  prior  to  the  Closing  Date, 
each  of  the  Acquired  Funds  shall  have 
declared  a  divided  or  dividends  which 
shall  have  the  effect  of  distributing  to 
the  shareholders  of  each  Acquired  Fund 
all  of  the  fund's  investment  company 
taxable  income  for  the  taxable  year 
ending  on  or  prior  to  the  Closing  Date 
(computed  without  regard  to  any 
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deduction  for  dividends  paid]  and  all  of 
its  net  capital  gain  realized  in  the 
taxable  year  ending  on  or  prior  to  the 
Closing  Date  (after  reduction  for  any 
capital  loss  carry-forward). 

15.  The  board  of  trustees  of  TBC  Fund. 
TBC  Tax-Free  Municipal  Funds,  TBC 
Investment  Series  and  AE  Funds  (the 
."Companies"),  including  the  trustees 
who  are  not  "interested  persons"  as 
such  term  is  defined  by  the  Act  (the 
"Independent  Trustees")  have  reviewed 
a  form  of  the  plans  of  reorganization, 
includingthe  consideration  to  be  paid  or 
received. 

16.  In  determining  whether  to 
recommend  approval  of  the 
Reorganizations  to  shareholders  of  the 
Acquired  Funds  and  in  approving  the 
terms  of  the  proposed  Reorganizations, 
the  trustees  of  the  Companies,  including 
the  Independent  Trustees,  coiisidered 
the  following  factors,  among  others:  (a) 
The  capabilities  and  resources  of  each 
Acquiring  Fund's  investment  adviser; 
principal  underwriter,  sub-investment 
advisers  (if  applicable),  and 
administrator  and'transfer  agent  in  the 
area  of  marketing,  investment  and 
shareholder  servicing;  (b)  expense  ratios 
and  published  information  regarding  the 
fees  and  expenses  of  the  constituent  and 
similar  funds;  (c)  the  comparative 
investment  performance  of  each 
Acquired  and  Acquiring  Fund,  as  well 
as  the  performance  of  similar  funds;  (d) 
the  terms  and  conditions  of  the 
Reorganizations  and  whether  the 
Reorganizations  would  result  in  dilution 
of  shareholder  interests;  (e)  the 
compatibility  of  the  funds'  investment 
objectives,  policies,  and  restrictions,  as 
well  as  service  features;  (f)  the  absence 
of  any  costs  incurred  by  the  funds  as 
result  of  the  Reorganizations;  and  (g]  the 
tax  consequences  of  the 
Reorganizations. 

17.  The  proposed  Reorganizations  are 
subject  to  approval  by  the  holders  of  a 
majority  (as  defined  in  the  Act)  of  the 
outstanding  shares  of  each  Acquired 
Fund,  voting  separately  by  series. 
Approval  will  be  solicited  pursuant  to  a 
prospectus /proxy  statement '  which 
includes  a  description  of  the  material 
aspects  of  the  proposed 
Reorganizations,  information  about  the 
Acquiring  Funds,  a  comparison  of  the 
Acquiring  and  Acquired  Funds  involved 
in  the  Reorganization,  and  pertinent 
financial  information.  The  proposed 
Reorganizations  will  not  affect  the  rights 
of  shareholders  of  the  Acquiring  Funds. 


■  A  definitive  prospectus/proxy  statement  with 
respect  to  each  Reorganization  has  filed  with  the 
Commission  on  December  28. 1991.  Nos.  33-43M6; 
3»-43845:  and  33-43S«7. 


18.  The  expenses  of  each 
Reorganization  will  be  borne  by  TRS. 
AESC,  and  Boston  Advisers. 

19.  None  of  the  Acquired  Funds  or 
Acquiring  Funds  chai^ges  a  contingent 
deferred  sales  load.  The  shareholders  of 
each  Acquired' Fund  will  be  entitled  to 
redeem  tfieir  shares  at  net  asset  value 
until  the  Closing  Date  of  the  respective 
Reorganization. 

20.  The  consummation  of  each 
Reorganization  is  subject  to  certain 
conditions,  including  that  the  parties 
shall  have  received  from  the 
Commission  the  order  requested  herein, 
and  the  receipt  of  an  opinion  of  tax 
counsel  to  the  effect  that  upon 
consummation  of  each  Reorganization 
and  the  transfer  of  substantially  all  the 
assets  of  each  Acquired  Fund,  no  gain  or 
loss  will  be  recognized  by  the  Acquired 
or  Acquiring  Funds  or  their  shareholders 
as  a  result  of  the  Reorganization. 

Applicants'  Legal  Analysis 

1.  American  Express  Company  is 
primarily  engaged,  through  its 
subsidiaries,  in  providing  a  variety  of 
travel  related  services,  investor 
diversified  financial  services, 
international  banking  services, 
information  services,  and  investment 
services  throughout  the  world.  TRS  is  a 
wholly-owned  subsidiary  of  the 
American  Express  Company.  TRS  offers 
mutual  funds  and  other  investment 
products  through  American  Express 
Service  Corporation  ("AESC"),  a 
wholly-owned  subsidiary  of  TTRS. 
Financial  planning  and  investment 
management  services  are  provided  by 
IDS  Financial  and  its  subsidiaries.  IDS 
Financial  is  a  wholly-owned  subsidiary 
of  the  American  Express  Company. 
Investment  and  asset  management 
services  are  offered  through  (a) 
Shearson  Lehman  Brothers  Inc.  ("SL 
Brothers"),  a  wholly-owned  subsidiary 
of  Shearson  Lehman  Brothers  Holdings 
Inc.  ("SL  Holdings"),  (b)  Shearson 
Lehman  Advisors  ("SL  Advisors"),  an 
unincorporated  member  of  the  Asset 
Management  Group,  which  is  a  division 
of  SL  Brothers,  and  (c)  The  Boston 
Company,  Inc.  ("TBC")  and  its 
subsidiaries,  including  Boston  Advisors 
and  TBC  Funds  Distributor.  TBC  is  a 
wholly-owned  subsidiary  of  SL  Brothers. 
All  of  the  oustanding  common  stock 
(representing  approximately  92%  of  the 
issued  and  outstanding  voting  stock)  of 
SL  Holdings  is  owned  by  the  American 
Express  Cotnpany.  Information  services 
are  offered  through  American  Express 
Information  Services  Corporation  and 
its  subsidiaries. 

2.  The  Acquiring  and  Acquired  Funds 
have  investment  advisers  that  may  be 
deemed  to  be  under  "common  control" 


within  the  meaning  of  section  2  (a)(9)  of 
the  Act  because  of  the  relationships 
described  above.  Thus,  the  Acquiring 
and  Acquired  Funds  may  be  deemed 
"affiliated  perspn"  with^  the  meaning 
of  section  2  (a)(3)(C)  of  the  Act  In 
addition,  each  of  the  Acquired  Funds, 
except  AE  Money,  is  an  "affiliated 
persons"  of  TRS  within  the  meaning  of 
section  2  Ca)(3)(B)  because  TRS  and  its 
affiliates  beneficially  own  five  percent 
or  more  of  the  shares  of  each  of  the 
Acquired  Funds  except  AE  Money. 
Furthermore,  each  of  the  Acquired 
Funds,  except  AE  Money,  may  be 
deemed  to  he  controlled  by  TRS  as  a 
result  of  TRS's  beneficial  ownership  of 
twenty-five  percent  or  more  of  the 
outstanding  voting  securities  of  each 
Acquired  Fund,  except  for  AE  Money. 
Because  of  these  relationships,  the 
proposed  reorganizations  would  be 
prohibited  by  section  17(a)  of  the  Act, 
which  generally  prohibits  the  sale  of 
securities  or  prt^rty  to  a  registered 
investment  company  by  an  affiliated 
person  of  an  affiliated  person  of  each 
company. 

3.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers,  provided  that  certain  conditions 
set  forth  in  the  rule  are  satisfied.  The 
proposed  Reorganizations  would  be 
exempt  from  the  provisions  of  section 
17(a)  pursuant  to  rule  17a-8  but  for  the 
fact  that  the  Acquired  Funds  and  the 
Acquiring  Funds  are  affiliated  by 
reasons  other  than  a  common 
investment  adviser,  common  directors, 
and/or  common  officers.  Nonetheless, 
applicants  believe  that  the 
Reorganizations  are  consistent  with  the 
policies  and  purposes  underlying  rule 
17a-8  insofar  as  the  transactions  would 
be  in  the  best  interests  of  the  respective 
funds  and  that  the  interests  of  existing 
shareholders  will  not  be  diluted  as  a 
result  of  the  transactions.  These  findings 
and  the  basis  therefore  will  be  recorded 
fully  in  the  minute  books  of  the 
respective  board  of  trustees. 

4.  Applicants  submit  that  the  terms  of 
the  proposed  Reorganizations  are  fair 
and  reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned  and  that  the  proposed 
Reorganizations  are  consistent  with  the 
policies  of  the  respective  funds  recited 
in  their  respective  registration 
statements  and  reports  filed  under  the 
Act  and  with  the  general  purposes  of  the 
Act.  Applicants  note  that  participation 
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in  funds  managed  by  BoAton  Advisors 
through  the  propos^  Reorganizations  of 
the  Acquired  Funds  will  provide 
shareholders  of  the  Acquired  Funds  a 
more  extensive  choice  of  portfolio 
investment  objectives.  Additionally,  the 
larger  aggregate  net  assets  of  the 
combined  fmids  should  enable  the  funds 
to  obtain  economies  of  scale  that  will 
benefit  ^arehdders. 

AppUcants' CondHion 

Applicants  have  agreed  that  the 
requested  order  may  be  issued  subject 
to  the  following  conidition: 

Each  of  the  boards  of  trustees  of  TBC 
Fund,  TBC  Tax-Free  Municipal  Funds. 
TBC  Investment  Series,  and  AE  Funds, 
including  the  trustee  who  are  not 
"interested  peratms"  of  such  trusts  (as 
such  term  is  defined  in  the  Act),  shall 
have  concluded  that  the  Reorganizatiotts 
are  in  die  best  interests  of  the 
shareholders  of  the  respective  funds  and 
will  not  result  in  the  dilution  of  the 
interests  of  any  of  the  existing 
shareholders  of  the  funds.  Such  findings, 
and  the  basis  upon  which  the  findings 
were  made,  shall  be  recorded  fully  in 
the  minute  book  of  such  trust 

For  the  Comminioo,  by  the  Divisioa  of 
InvratBent  Management  pursuant  to 
delegated  authority. 
MariHal  R  McFarisMl 


Deputy  Seentary. 

(PR  Doc  92-8M  Filed  1-14-02:  8:4$  ■»] 


[Ret  Na.  IC-1847S;  He  Na  tll-Ttlt] 
Iterril  Lynch  Uf*  InauranM  Co.«  •!  aL 

January  8, 1992. 

AOENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for  order 
under  the  Investment  Company  Act  of 
1940  (the  "1940  Act"). 

APPUCANTS:  Merrill  Lynch  Life 
Insurance  Company  {"Merrill  Lynch 
Life").  Merrill  Lynch  Life  Variable 
Annuity  Separate  Account  A  and  Merrill 
Lynch  Life  Variable  Annuity  Separate 
Account  B  (together,  the  "MerriU 
Accounts"),  ML  Life  Insurance  Company 
of  New  York  ("ML  of  New  York"),  ML  of 
New  York  Variable  Annuity  Separate 
Account  A  and  ML  of  New  York 
Variable  Annuity  Separate  Account  B 
(together,  the  "ML  of  New  York 
Accounts")  and  Merrill  Lynch,  Pierce, 
Fenner  &  Smith  Incorporated 
("MLPF&S").  I 

REtEV ANT  1«40  ACT.  SECTIONS: 

Exemption  requested  under  section  6(c) 
from  sections  26(a)(2),  27(a)(3)  and 


27(c)(2)  of  the  1940  Act  and  Rule  27a-2 
thereunder. 

SUMMARY  OF  APPLICATION:  AppbcantS 
seek  an  order  permitting  the  deduction 
of  mortahty  and  expense  risk  charges 
from  the  assets  of  the  Merrill  Accounts 
and  ML  of  New  York  Accounts  and  the 
deduction  of  contingent  deferred  sales 
charges  in  connection  with  certain 
withdrawals  and  surrenders  from  the 
assets  of  Merrill  Lynch  Variable 
Aimuity  Separate  Accoimt  A  and  ML  of 
New  York  Variable  Annuity  Separate 
Account  A  when  no  sales  charge  is 
imposed  upon  amounts  paid  into  MerriU 
Lynch  VariaWe  Aimuity  Separate 
Account  B  and  ML  of  New  York 
Variable  Annuity  Separate  Accoimt  R 
FttJNQ  date:  November  4. 1991. 
HCAfUNQ  OR  NOTIFICATION  OF  HEAMNQ: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pan.  on 
February  3, 1992.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  Applicants 
with  the  request  either  personally  or  by 
mail,  and  also  send  a  copy  to  the 
Secretary  of  the  SEC  along  with  proof 
of  service  by  affidavit,  or,  in  the  case  of 
an  attomey-at-law,  by  certificate. 
Request  notification  of  the  date  6i  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

addresses:  Secretary,  ^C  450  5  th 
Street,  NW.,  Washmgton,  DC  20549. 
Applicants,  Merrill  Lynch  Life  Insurance 
Company,  800  Scudders  Mill  Road, 
Plainsboro,  New  Jersey  08536. 
FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  E.  Bisset,  Attorney,  at  (202)  272- 
2058,  or  Heidi  Stam,  Assistant  Chief,  at 
(202)  272-2060,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

supplementary  information: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Pubhc 
Reference  Branch. 

Applicants'  Representations 

1.  Merrill  Lynch  Life  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Washington  in  1985 
and  redomesticated  under  the  laws  of 
the  State  of  Arkansas  in  1991.  Merrill 
Lynch  Life  is  an  indirect  wholly  owned 
subsidiary  of  Merrill  Lynch  &  Co.,  Inc.,  a 
divecsified  financial  services  holding 
company  organized  in  1973.  MerriU 
Lynch  Life  is  the  depositor  of  each  of  the 
Merrill  Lynch  Accounts. 


2.  ML  of  New  York  is  a  stodc  life 
insurance  company  organized  under  the 
laws  of  the  State  of  New  York  in  1973. 
Effective  September  11, 1991,  the 
corporate  name  of  ML  of  New  York  was 
changed  from  Royal  Tandem  Life 
Insurance  Company  to  UIL  Life 
Insurance  Company  of  New  York.  ML  of 
New  York  is  an  indirect  wholly  owned 
subsidiary  of  Merrill  Lynch  k  Ca.  Inc. 
ML  of  New  York  is  the  depositor  of  each 
ML  of  New  York  Account 

3.  The  Contracts  to  be  issued  by  ML  of 
New  York  are  identical  in  all  relevant 
respects  to  the  Contracts  to  be  issued  by 
Merrill  Lynch  Life.  ML  of  New  York 
Variable  Aimuity  Separate  Account  A  is 
identical  in  all  relevant  respects  to 
Merrill  Lynch  Life  Variable  Annuity 
Separate  Account  A  (each  referred  to  as 
"Account  A").  ML  of  New  York  Variable 
Annuity  Separate  Account  B  is  identical 
in  all  relevant  respects  to  Merrill  Lynch 
Life  Variable  Annuity  Separate  Account 
B  (each  referred  to  as  "Account  B") 
(Merrill  Lynch  Life  and  ML  of  New  York 
each  are  referred  to  as  the  "Company"). 

4.  Each  Account  has  been  established 
as  a  distinct  separate  investment 
account  of  the  Company,  for  the  purpose 
of  fimding  the  Contracts  to  be  issued  by 
the  Company.  The  Merrill  Lynch 
Accounts  and  the  ML  of  New  York 
Accounts  are  being  registered  under  the 
1940  Act  as  unit  investment  trusts.  Each 
of  the  Accounts  constitutes  a  "separate 
account"  as  defined  in  section  2(a)(37] 
of  the  1940  Act  and  Rule  O-l(e) 
thereunder. 

5.  The  Contracts  are  individual 
deferred  variable  annuity  contracts 
designed  for  use  in  connection  with  non- 
qualified plans  as  well  as  Merrill  Lynch 
custodial  individual  retirement  accounts 
and  individual  retirement  annuities  and 
IRA  rollover  accounts.  The  Contracts 
provide  for  the  accumulation  of  values 
on  a  variable  basis  and  the  payment  of 
anntdty  benefits  on  a  fixed  basis. 

6.  The  Contracts  are  designed  to  act 
as  a  comprehensive  and  flexible  annuity 
investment  vehicle,  employing  both 
Account  A  and  Account  B  as  part  of  a 
single  annuity  contract.  Account  A  is 
designed  to  be  a  core  investment  vehicle 
that  will  accommodate  a  contract 
owner's  long-term  investment  goals 
while  Account  B  is  designed  to 
accommodate  a  contract  owner's  desire 
to  keep  a  portion  of  his  or  her  contract 
value  relatively  accessible  for 
withdrawals. 

7.  Assets  of  Account  A  and  Account  B 
will  be  invested  in  shares  of  Merrill 
Lynch  Variable  Series  Funds,  Inc.  (the 
"Series  Fund"),  a  Maryland  corporation 
registered  under  the  1940  Act  as  a 
diversified  open-end  management 


UMI 


Federal  Regieter  /  Vol.  57.  No.  10  /  Wednesday.  Jaimary  15.  1992  /  Notfcet 


1785 


investment  coaqwny.  Account  A 
initially  is  subdivided  into  subaGcounts, 
each  of  which  invests  exclustveiy  in  a 
corresponding  class  of  Series  Fund 
shares.  However,  assets  of  Account  A 
are  not  invested  in  shares  of  the  Reserve 
Assets  portfolio  of  the  Series  Fund. 
Assets  of  Account  B  are  invested  in 
shares  of  only  one  class  of  the  Series 
Fund,  the  Reserve  Assets  portfolio. 

8.  MLPF&S  is  a  wholly-ovmed 
subsidiary  of  Merrill  Lynch  &  Co.,  In& 
and  the  principal  underwriter  of  the 
Contracts.  MLff'&S  is  a  broker-dealer 
registered  under  the  Securities  Exchange 
Act  of  1934  and  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc. 

9.  The  minimum  initial  premium  is 
$5,000  for  a  non-qualified  Contract  and 
$2,000  for  an  IRA  Contract  The 
minimum  payment  for  subsequent 
premiums  is  $300.  Account  A  value  may 
be  transferred  among  subcontracts  of 
Account  A  up  to  sbc  times  each  contract 
year  without  charge.  Additional 
transfers  may  be  made  at  a  charge  of 
$25  per  transfer.  Transfers  within 
Account  B  are  not  possible  because 
Account  B  offers  only  one  investment 
option.  Once  each  contract  year,  a 
contract  owner  may  transfer  from 
Account  A  to  Account  B  all  or  part  of 
the  gain  on  premium  in  Account  A  and/ 
or  premiums  that  have  been  invested  in 
Account  A  that  are  no  longer  subject  to 
contingent  deferred  sales  charges. 
Transfers  from  Account  B  to  Account  A 
are  not  permitted.  Transfers  will  be 
made  in  reliance  on  Rule  lla-2  under 
the  1940  Act  The  Contract  offers  an 
additional  optional  transfer  feature 
called  dollar  cost  averaging.  This  feature 
provides  for  automatic  monthly 
transfers  from  the  Account  A  Domestic 
Money  Market  Fund  subaccount  to  any 
of  the  remaining  Account  A  subaccounts 
specified  by  the  contract  owner. 

10.  Partial  withdrawals  may  be  made 
from  the  Contract  up  to  six  times  each 
contract  year.  The  minimum  amount 
that  may  be  withdrawn  is  $300.  If  less 
then  $2,000  would  remain  in  the 
Contract  after  a  withdrawal  is  made,  the 
withdrawal  will  not  be  permitted.  A 
contingent  deferred  sales  charge  wiU 
apply  to  any  portion  of  the  witi^drawal 
deemed  to  be  a  premium  paid  into 
Account  A  writhin  the  immediately 
preceding  seven  years.  Withdrawals 
made  from  Accotmt  B  will  not  be  subject 
to  any  contingent  deferred  sales 
charges.  A  ccmtract  owner  «^  is  at 
least  S9H  years  old  and  who  has  a 
MLPF&S  brokerage  account  may  request 
monthly,  quarterly,  semi-annual  or 
annual  autoauitic  withdrawals  from 
Account  B  into  any  of  the  contract 
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owner's  MLPPftS  brokerage  accounts.         administration  charge  and  the  transfer 
Automatic  withdrawals  are  not  subject       charge. 

to  any  contingent  deferred  sales  charges         is.  A  declining  contingent  deferred 
and  are  in  addition  to  other  withdrawals     sales  charge  is  assessed  upon 
permitted  under  the  Contract.  withdraw^  or  surrender  from  Account 

11.  The  Contract  provides  a  death  A  of  all  or  part  of  the  withdrawn 
benefit  payment  when  a  contract  owner      Account  A  value  attributable  to  a 

dies  prior  to  the  annnity  date.  The  death      premium  paid  into  Account  A  within  the 
benefit  equals  the  greater  of  (a)  the  sum      preceding  seven  years.  The  amount  of 
of  all  premiums  paid  into  Account  A  the  charge  depends  upon  the  length  of 

with  interest  compounded  daily  to  yield      time  the  withdrawn  premium  has 
5%  aimually;  less  (i)  any  transfers  to  remained  invested  in  Account  A,  in 

Account  B  and  (ii)  any  withdrawals  accordance  with  the  foUowing  schedule: 

from  Account  A  and  any  associated 
charges;  phis  the  Accoimt  B  value;  or  (b) 
the  contract  value.  For  purposes  of  this  , 
calculation,  interest  shall  accrue  only 
during  the  first  twenty  years. 

12.  A  $40  contract  maintenance  charge 
is  deducted  from  the  contract  value  on 
each  contract  anniversary  and  on 
surrender  of  the  Contract  on  any  date 
other  than  a  contract  anniversary.  The 
contract  maintenance  charge  reimburses 
the  Company  for  expenses  related  to 
maintenance  of  the  Contracts,  including 
issuing  Contracts,  maintaining  records, 
and  performing  accounting,  regulatory         Except  in  the  case  of  the  first 
compliance,  and  reporting  functions.  withdrawal  fiom  Account  A, 

This  charge  is  waived  on  any  contract         withdrawals  fiom  Account  A  will  be 
anniversary  or  surrender  if  the  contract       treated  as  consisting  first  of  premiums 
value  is  then  equal  to  or  greater  than  paid  into  Account  A  on  a  "first-in,  first- 

$50,000.  The  contract  maintenance  out"  basis  and  then  of  any  gain  on 

charge  is  not  deducted  after  the  annuity  premiums  paid  into  Account  A.  For  the 
date.  Even  though  contract  maintenance  first  withdrawal  in  a  contract  year,  die 
expenses  may  increase,  the  contract  amount  withdrawn  will  be  treated  as 

maintenance  charge  will  never  increase,      consisting  first  of  gain,  dien  of  premium 

13.  An  administration  charge  of  0.10%       on  a  "iirst-in,  first-out"  basis.  For  this 
annually  will  be  deducted  daily  from  the     purpose,  gain  is  the  difference  between 
net  asset  value  of  Account  A.  The  (i)  contract  value  In  Account  A  for  the 
administration  expenses  covered  by  the      valuation  period  in  which  the 
charge  hiclude  those  costs  associated  *vithdrawal  request  is  received  and  (ii) 
Mrith  the  establishment  and  premiums  invested  in  Account  A  less 
administration  of  Account  A,  such  as  any  prior  withdrawals  of  premium.  No 
processing  transfer  requests  and  contingent  deferred  sales  charge  will  be 
periodic  dollar  cost  averaging  transfera.       imposed  on  any  payment  made  due  to 
The  amount  of  the  administration  charge     the  death  of  the  contract  owner. 

is  guaranteed  never  to  increase.  A  $25         Applicants  intend  to  rely  on  Rule  6o- 
charge  is  imposed  for  any  transfer  8(b)  under  the  1940  Act  for  the 

among  Account  A  subaccounts  made  necessary  exemptive  relief  to  permit  the 

after  the  first  six  transfers  in  a  contaact       imposition  of  die  contingent  deferred 

sales  charge  on  withdrawals  from 
Account  A.  No  contingent  deferred  sales 
charge  will  be  assessed  upon 
withdrawals  fitim  Account  B. 

16.  A  mortahty  and  expense  risk 
charge  equal  to  1.25%  annually  for 
Account  A  and  0.05%  annually  for 
Account  B  is  deducted  daily  from  the 
net  asset  value  of  the  Accounts.  Of  this 
amount  0.75%  annually  for  Account  A 
and  0.35%  annually  for  Account  B  can  be 
allocated  to  the  mortality  risks  assumed 
by  the  Qmipany  in  connection  with  the 
annuity  payment  and  death  benefit 
guarantees  made  under  the  Contract 
These  guarantees  include  making 
annuity  payments  unaffected  by 


year. 

14.  The  aggregate  amount  of  the 
contract  maintenance,  administration 
and  transfer  charges  is  not  greater  than 
the  Company's  average  expected  cost  of 
the  maintenance  and  administration 
services  to  be  provided  for  die  Hfe  of  die 
Contracts.  The  contract  maintenance, 
administratis  and  transfer  charges  are 
desipied  only  to  reimburse  die 
Company  for  its  maintenance  and 
administration  expenses  on  a 
cumulatiTe  basis.  Applicants  intend  to 
rely  OB  Rules  2ea-l  and  6c-8  under  the 
1940  Act  for  the  necessary  exemptive 
relief  to  permit  imposition  of  the 
contract  maintenance  charge,  the 
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mortality  experience  and  providing  a 
minimum  death  benefit  imder  the 
Contract.  Of  the  total  mortahty  and 
expense  risk  charge,  0.50%  annually  for 
Account  A  and  0.30%  annually  for 
Account  B  can  be  allocated  to  the 
expense  risks  assumed  by  the  Company, 
specifically  that  the  Company's  contract 
maintenance  charge  and  administration 
charge  will  be  sufficient  to  cover  all 
Contract  maintenance  and 
administration  expenses.  The  mortality 
and  expense  risk  charge  is  greater  for 
Account  A  than  for  Account  B  because  a 
greater  death  benefit  and  higher 
administrative  expenses  are  attributable 
to  Account  A.  If  the  mortality  and 
expense  risk  charge  is  inadequate  to 
cover  the  actual  expenses  of  mortality, 
maintenance,  and  administration,  the 
Company  will  bear  the  loss.  If  the 
charge  exceeds  the  actual  expenses,  the 
excess  will  be  added  to  the  Company's 
profit  The  mortality  and  expense  risk 
charge  for  each  Account  will  never 
increase. 

17.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  for 
each  Account  is  within  the  range  of 
industry  practice  for  comparable 
variable  annuity  contracts.  This 
representation  is  based  upon  an 
analysis  made  by  the  Company  of 
publicly  available  information  about 
selected  similar  industry  products, 
taking  into  consideration  such  factors  as 
any  contractual  right  to  increase  charges 
above  current  levels,  the  existence  of 
other  charges,  the  nature  of  transfer, 
dollar  cost  averaging  and  automatic 
withdrawal  privileges,  provisions 
relating  to  annuitization  and  guaranteed 
death  benefits,  and  the  number  and 
native  of  annuity  payment  options.  The 
Company  will  maintain  at  its  principal 
executive  offices,  available  to  the  SEC 
or  its  staff  upon  request,  a  memorandum 
setting  forth  in  detail  the  variable 
annuity  contracts  analyzed  in  the  course 
of,  and  the  methodology  and  results  of, 
the  comparative  survey  made. 

18.  The  lower  mortality  and  expense 
risk  charge  for  Account  B  takes  into 
account  that  there  is  a  more  limited 
range  of  contract  features  and 
guarantees  associated  with  Account  B 
than  with  Account  A.  While  a  varied 
selection  of  portfolio  options  and 
transfer  privileges  are  available  in 
Account  A,  only  a  single  portfolio  option 
and  no  transfer  privilege  are  available  in 
Account  B.  Also,  dollar  cost  averaging  is 
available  in  Account  A  but  not  Accoimt 
B.  Additionally,  the  death  bene^t 
feature  in  effect  guarantees  that  the 
death  benefit  based  on  Account  A  will 
equal  the  greater  of  the  Account  A  value 
ot  the  total  amount  of  premiums  paid 


into  Account  A  with  interest  added  at  a 
rate  compounded  daily  to  yield  5% 
annually  during  the  first  twenty  contract 
years,  regardless  of  the  investment 
experience  of  the  Account  A 
subaccounts.  The  Contract  does  not 
provide  such  a  death  benefit  guarantee 
with  respect  to  Account  B.  Accordingly, 
Account  B's  mortality  and  expenses  risk 
charge  is  lower  than  Account  A's 
because  there  is  less  risk  with  respect  to 
Account  B  than  with  respect  to  Account 
A  that  the  applicable  charges  deducted 
will  be  less  than  the  expenses 
associated  with  the  contract  features 
and  guarantees  available  through  the 
respective  Account. 

19.  If  a  profit  is  realized  from  the 
mortality  and  expense  risk  charges,  all 
or  a  portion  of  such  profit  may  be  offset 
by  distribution  expenses  not  reimbursed 
by  the  collection  of  contingent  deferred 
sales  charges.  In  such  circumstances,  a 
portion  of  the  mortality  and  expense 
risk  charge  for  each  Account  might  be 
viewed  as  providing  for  a  portion  of  the 
costs  relating  to  distribution  of  the 
Contracts.  Notwithstanding  the 
foregoing,  the  Company  concludes  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Contracts  will  benefit  each  of  the 
Accounts  and  all  contract  owners.  The 
basis  for  that  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Company  at  its  administrative 
office  and  will  be  available  to  the  SEC 
or  its  staff  upon  request.  Moreover,  the 
Company  represents  that  each  of  the 
Accounts  will  invest  only  in  underlying 
mutual  funds  which  undertake,  in  the 
event  they  should  adopt  any  plan  under 
Rule  12b-l  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  a  board  of  directors,  a 
majority  of  the  members  of  which  are 
not  "interested  persons"  of  such  fund 
within  the  meaning  of  section  2(a)(19)  of 
the  1940  Act. 

20.  Applicants  also  request  exemption 
from  the  "stair-step"  requirements  of 
section  27(a](3]  of  the  1940  Act  and  Rule 
27a-2  thereunder  to  the  extent 
necessary  to  permit  the  imposition  of  a 
contingent  deferred  sales  charge  on 
premiums  paid  into  Account  A,  when  no 
sales  charge  is  imposed  on  amounts 
paid  into  Account  B  under  the  Contract. 

21.  Section  27(a)(3)  of  the  1940  Act.  as 
applied  to  variable  annuity  contracts, 
makes  it  unlawful  for  an  issuer  of  such 
contracts  or  for  any  depositor  or 
underwriter  of  such  an  issuer  to  sell  any 
such  contracts  if  "the  amount  of  sales 
load  deducted  from  any  one  of  [the]  first 
[12  monthly]  payment  exceeds 
proportionately  the  amount  deducted 


from  any  other  such  payment,  or  the 
amount  deducted  from  any  subsequent 
payment  exceeds  proportionately  the 
amount  deducted  from  any  other 
subsequent  payment" 

22.  Rule  27a-2  exempts  any  registered 
separate  account  and  any  depositor  or 
underwriter  for  such  separate  account 
from  section  27(a)(3)  of  the  Act  if.  "with 
respect  to  any  variable  annuity  contract 
participating  in  such  account  the 
proportionate  amount  of  sales  load 
deducted  from  any  payment  during  the 
contract  period  shall  not  exceed  the 
proportionate  amount  deducted  from 
any  prior  payment  during  the  contract 
period." 

23.  Because  premiums  paid  into 
Account  A  may  be  subject  to  a  sales 
charge  on  a  subsequent  withdrawal  or 
surrender,  while  premiums  paid  into 
Account  B  are  not  a  contract  owner 
could  allocate  all  of  one  premium  to 
Account  B,  which  would  not  be  subject 
to  any  sales  charge,  and  then  allocate  all 
of  a  subsequent  premium  to  Account  A. 
which  would  be  subject  to  the 
Contract's  contingent  sales  charge  if 
withdrawn  in  less  than  seven  years  after 
it  was  paid.  Such  a  sequence  of  , 
allocations  could  result  in  a  higher  sales 
load  being  assessed  against  the  later 
payment.  As  a  result  the  Contract 
would  not  comply  with  the  stair-step 
provisions  of  section  27(a)(3)  or  Rule 
27a-2. 

24.  Applicants  submit  that  the 
deduction  of  a  contingent  deferred  sales 
load  with  respect  to  premiums  paid  into 
Account  A,  but  not  to  premiums  paid 
into  Account  B.  does  not  implicate  the 
policy  concerns  that  underlie  the  stair- 
step provisions  of  section  27(a)(3)  and 
Rule  27a-2.  The  legislative  history  of 
section  27(a)(3)  and  subsequent  SEC 
interpretations  of  that  section  with 
respect  to  variable  contracts,'  as  well  as 
its  promulgation  of  Rule  27a-2,  indicate 
that  the  policy  and  intent  of  that  section 
and  Rule  are  to  prevent  excessive  front- 
end  sales  loads  on  periodic  payment 
plans  that  would  cause  an  investor 
withdrawing  or  redeeming  his 
investment  in  the  early  years  of  a  plan 
to  recoup  little  or  none  of  his  original 
investment  Applicants  represent  that 
the  Contract's  method  for  assessing 
sales  load  under  the  Contract  complies 
with  the  policy  imderiying  section 
27(a)(3)  and  Rule'27a-2.  No  sales 
charges  will  be-deducted  from  premiums 
at  the  time  they  are  paid.  Therefore,  the 
traditional  focus  of  the  stair-step  rule — 
early  deductions  of  high  front-end  sales 


loads — doei 
Contracts.  I 
under  •  Cor 
Account  A, 
sales  load  d 
of  an  excesi 


■  See  United  Investor*  Life  Int.  Co.  (pub.  avail. 
|ul.  9, 1987);  Wettem  Reserve  Life  Ins.  Cp.  (pub. 
■vatL  Aug.  28. 1987). 
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loads — does  not  exist  under  the 
Contracts.  Even  if  initial  premiums 
under  a  Contract  were  paid  entirely  into 
Account  A,  the  resulting  assessraoit  of 
sales  load  does  not  res^t  in  a  forfeiture 
of  an  excessive  amount  ot  those 
premium  payments. 

25.  Applicants  rq>resent  that  the  SEC 
has  pievioasly  permitted  sales  loadu^ 
practices  in  variable  life  insurance 
contracts  that  raise  similar  issues  under 
the  stair-step  provisions  oi  Rule  6e-2 
and  6e-3(T)  promulgated  under  the  1940 
Act.  tat  example,  the  ^C  has  granted 
exeraptive  relief  from  section  27(a)(3)  to 
permit  the  imposition  under  a  variable 
life  insurance  contract  of  a  sales  load 
arrangement  that  arguably  violated  the 
stair-step  rules  because  lower  stdes 
loads  were  imposed  on  unscheduled 
premium  payments  than  on  scheduled 
premium  payments  made  during  the  first 
contract  year.  The  relief  was  granted  in 
part  based  on  the  reasoning  that  the 
scheduled  and  unscheduled  premram 
payment*  each  served  a  difi^nt 
purpose  for  a  contract  owner,  and 
therefore  the  sales  toad  schedule  should 
be  analyzed  separately  for  each  type  of 
payment,  and  in  part  baaed  on  the 
reasoning  that  it  was  not  in  the  interest 
of  investors  to  require  a  sales  load  on 
unscheduled  premiums  in  excess  of  that 
deemed  necessary  by  the  issuer.  Each  of 
the  Accounts  likewise  serve*  a  different 
purpose  for  contract  owners.  Account  B 
primarily  serves  an  accessibility 
function,  and  Account  A  acts  as  a  con 
investment  repository.  Further,  the 
contingent  defierred  sale*  charge 
schedule  ai^licable  to  Account  A 
remain*  the  tame  for  each  premium  paid 
into  Account  A  and  never  increase* 
from  one  premium  to  the  next  Preniinms 
paid  into  Account  B  are  never  subject  to 
a  sales  charge. 

26.  The  differrace  in  sale*  load 
between  Accouttf  A  and  Account  B 
corresponds  to  tiie  difference  in  sales 
commission  expenses  associated  with 
the  Account.  Sales  commission*  paid  to 
persons  sdling  the  Contracts  are  hi^ier 
for  premiums  paid  into  Account  A  than 
for  premiums  paid  into  Account  B. 
Under  these  circumstances,  it  is 
appri^riate  that  [H^niums  paid  into 
Account  A  be  subject  to  sales  charges 
even  though  prnmuBis  paid  into 
Account  B  are  not.  Further,  the 
Company  could  avoid  the  potential 
stair-step  issue  simply  by  imposing  the 
contingent  deferred  sales  charge  equally 
un  premiums  paid  into  both  Accounts. 
However,  such  an  arrangement  would 
be  to  the  detriment  of  contract  owners. 

27.  For  the  reasoBs  and  the  facts  set 
forth  above,  the  exemptions  requested 
are  necessary  and  appropriate  hi  the 


public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provision*  of  the  IMO  Act 

For  the  Comminion.  by  the  Division  of 
Investment  Manegcnwnf.  pursnent  to     • 
delegated  aitthority. 
Matgarat  H.  hfcFariaiMl. 
Deputy  Secretary. 
(FR  Do&  02-081  Filed  1-13-92;  8:45  am] 

MLLMQ  COOC  MIO-OI-H 


[Releaaa  No.  IC-1847S;  112-77431 

CkiMttarValut  Fund,  tnc^  at  aL; 
Applintlon 

January  &  1962. 

AOENCV;  Secmities  and  Exchange 
Conunission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCAMTK  Quest  for  Value  Fund.  Inc., 
Quest  for  Value  Family  of  Funds,  Quest 
for  Value  Global  Equi^  Fund.  Inc.,  and 
Quest  for  Value  Global  Funds,  Inc.  (die 
"Compam'es"),  Quest  for  Value  Advisors 
(the  "Adviser"),  and  Quest  for  VabM 
Distributors  (the  "Distributor"). 

RELevMiT  iMa  ACT  wenoNt: 
Exemption  requested  pursuant  to 

section  e(c)  of  the  1940  Act  from 
sections  2(a)(32).  2(a)(35),  22(c)  and  22(d) 
of  the  1940  Act  and  Rules  22G-1  and 
22d-l  thereunder. 

auMMARV  or  AmjeATKm:  Applicants 
seek  an  order  of  exemption  to  permit  the 
Companies  and  any  odier  open-end 
investment  company  which  is  or  may 
become  a  member  of  die  Quest  "group 
of  investment  companies"  with  the  same 
traditional  front-end  sales  charge 
structure  (collectively,  the  'Tunds"):  (1) 
To  impose  a  contingent  deferred  sales 
charge  ("CDSC")  on  certain  share 
redemptions,  (2)  to  waive  the  CDSC  in 
certain  instances  and  (3)  to  credit  any 
CDSC  paid  in  connection  with  a 
redemption  of  shares  followed  by  a 
reinvestment  within  90  days  in  the  same 
or  another  Fund. 

nuNO  OATia:  The  application  was  filed 
on  June  21, 1991  and  amendments  were 
filed  on  September  26  and  November  25, 
1991. 

HEAMNOOII  HOTmCATIOM  OF  NCARINO: 
An  order  granting  the  application  will  be 
issued  unlesa  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  shoold  be 
received  by  the  SEC  by  5:30  p.m.  on 


February  3, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  forai  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  shoald  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  dte  issoe*  contested 
Person*  who  wiak  to  be  notified  of  a 
'  hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 

ADOWaaaaa:  Secretary,  SEC  450  Sth 
Street,  NW.,  Washington,  DC  28549. 
Applicants,  c/o  Thomas  F.  Duggan,  Esq.,' 
Quest  for  Value  Advisors.  One  World 
Financial  Center,  New  York.  New  York 
10291. 

FOn  FURTHER  INFORIUTHM  CONTACT. 

H.R.  Hallock,  Jr.,  Special  Counsel,  at 
(202)  272-3030  pivision  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUFPI^MCWr  ANY  aMtONMATMM:  The 
following  is  a  summary  of  the 
application.  The  complete  appliGation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  RaprasMitadon* 

1.  The  Companie*  are  each  registered 
under  the  1940  Act  as  open-end 
diversified  nMnagement  investment 
companies.  Quest  for  Value  Fund,  Inc 
Quest  for  Vahie  Global  Equity  Pknd, 
Inc..  and  Quest  for  Vahie  Global  Funds, 
Inc.,  are  Maryland  corporaticms.  Quest 
for  Value  Family  of  Funds  is  a 
Massachusetts  business  trust  organized 
in  series  form.  The  Adviser  provides 
investment  advisory  services  to  the 
Companies,  and  the  Distributor  acts  as 
the  Conpanies'  principal  underwriter. 

2.  The  CMipanies  currentFy  offer  their 
shares  for  sale  at  net  asset  vahie  plus  a 
front-end  sales  charge  as  described  in 
the  prospectuses  for  the  Coirtpanies.  The 
Distributor  receives  the  sales  diarges 
and  reallows  all  or  a  ssbstantial  pert  of 
them  as  coimniseions  to  broker-dealers 
that  have  Dealer  Agreements  with  the 
Distributor  and  that  effected  the  sales  of 
the  Company  shares.  Upon  the  grant  of 
the  requested  exetnption.  Apptitants 
propose  to  implement  the  contingent 
deferred  sales  charge  arrangement 
described  below. 

3.  Under  the  proposed  CDSC 
arrangement,  for  sales  of  Fund  shares  of 
$1  million  or  more,  except  (as  presently 
contemplated)  three  series  of  Quest  for 
Value  Family  of  Funds,  no  front-end 
sales  charge  will  be  imposed.  If  such 
shares  are  redeemed  within  24  months 
after  the  end  of  the  calendar  month  in 
which  the  purchase  order  was  accepted, 
a  contingent  deferred  sales  charge  will 
be  imposed  equal  to  i%  if  the 
redemption  occurs  within  the  first 
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twelve  months  and  equal  to  JS  of  1%  if 
the  redemption  occurs  in  the  next 
twelve  months  of  the  lesser  of  (a)  the  net 
asset  value  of  the  shares  at  the  time  of 
purchase,  or  (b)  the  net  asset  value  of 
the  shares  at  the  time  of  redemption. 
The  sales  charge  would  be  deducted 
from  the  redemption  proceeds  otherwise 
payable  to  the  shareholder  and  would 
be  retained  buy  the  Distributor. 

4.  No  contingent  deferred  sales  load 
will  be  imposed  when  the  shareholder 
redeems:  (a)  Shares  representing 
amounts  attributable  to  increases  io  the 
value  of  an  account  above  the  net  cost 
of  the  investment  due  to  increases  in  the 
net  asset  value  per  share;  (b)  shares 
required  through  reinvestment  of  income 
dividends  or  capital  gain  distributions; 
(c)  shares  acquired  by  exchange  bom  a 
Fund  (other  than  a  money  market  fund) 
where  the  exchanged  shares  would  not 
have  been  subject  to  a  CDSC  upon 
redemption;  and  (d)  shares  held  for  more 
than  24  months  from  the  end  of  the 
calendar  month  in  which  the  purchase 
order  was  accepted.  In  determining 
whether  a  contingent  deferred  sales 
charge  is  payable,  it  would  be  assumed 
that  shares,  or  amounts  representing 
shares,  that  are  not  subject  to  a 
contingent  deferred  sales  charge  are 
redeemed  first  and  that  other  shares  or 
amounta  are  then  redeemed  in  the  order 
purchased,  consistent  with  the 
Applicants'  undertaking  below  to 
comply  with  proposed  Rule  9c^l0  under 
the  1940  Act  in  the  form  proposed  and 
as  it  may  be  reproposed  or  adopted.  No 
CDSC  would  be  imposed  on  exchanges 
to  purchase  shares  of  another  Fund 
(although  a  CDSC  will  be  imposed  on 
shares  of  the  acquired  Fund  purchased 
by  exchange  of  shares  subject  to  a 
CDSC  if  such  acquired  shares  are 
redeemed  within  24  months  of  the  end  of 
the  calendar  month  in  which  the 
exchanged  shares  were  purchased). 

5.  The  CDSC  arrangement  will  not 
apply  with  respect  to  sales  for  which  the 
seUing  dealer  is  not  permitted  to  receive 
a  sales  load  or  redemption  fee  imposed 
on  a  shareholder  with  whom  such  dealer 
has  a  fiduciary  relationship,  in 
accordance  with  provisions  of  the 
Employee  Retirement  Income  Security 
Act  and  regulations  thereunder.  The 
contingent  deferred  sales  charge  also 
may  be  waived  in  the  following 
instances: 

(a)  Redemptions  in  connection  with  (i) 
distributions  to  participants  or 
beneficiaries  of  plans  qualified  under 
the  Internal  Revenue  Code  as  amended 
from  time  to  time  ("IRC")  Section  401(a , 
custodial  accounts  under  IRC  Section 
403(b)(7),  individual  retirement  accounts 
under  IRC  section  408(a),  deferred 
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compensation  plans  under  IRC  section 
457  and  other  employee  benefit  plans 
(collectively,  "plans"),  (ii)  changes  in 
investment  choices  in  these  plans  among 
the  Funds,  and  (iii)  returns  of  excess 
contributions  made  to  these  plans;  and 
(b)  Redemptions  effected  pursuant  to 
the  Funds'  right  to  liquidate  a 
shareholder's  account  if  the  aggregate 
net  asset  value  of  shares  held  in  the 
account  is  less  than  the  then  effective 
minimum  account  size. 

6.  A  shareholder  would  be  credited 
with  any  contingent  deferred  sales 
charge  paid  in  connection  with  the 
redemption  of  any  shares  followed  by  a 
reinvestment  in  the  same  or  another 
Fund  within  90  days  after  such 
redemption.  The  credit  would  be  paid  by 
the  Distributor  into  the  shareholder's 
account. 

7.  The  CDSC  arrangement  will  apply 
only  to  shares  of  the  Funds  that  are 
acquired  after  the  grant  of  the  requested 
exemptive  relief  and  after  the  Funds' 
prospectuses  are  amended  to  disclose 
the  CDSC  arrangement.  The  CDSC  will 
be  calculated  and  apply  separately  for 
each  portfolio  or  series  of  an  investment 
company  organized  in  series  form. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  1940  Act  exempting 
them  from  the  provisions  of  sections 
2(a)(32),  2(a)(35),  22(c).  and  22(d)  of  the 
1940  Act  and  Rules  22c-l  and  22d-l 
thereunder  to  permit  the  imposition  and ' 
waiver  of  the  proposed  CDSC. 

2.  Section  6(c)  of  the  1940  Act 
authorizes  the  SEC  to  conditionally  or 
unconditionally  exempt  any  person  or 
transaction,  or  any  class  or  classes  of 
persons  or  transactions,  from  any 
provisions  of  the  1940  Act  if  the 
exemption  is  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  1940  Act.  Applicants  submit  that 
the  imposition  of  the  proposed 
contingent  deferred  sales  ch.-^rge 
arrangement  is  fair,  is  consistent  with 
the  policy  and  provisions  of  the  1940 
Act,  is  in  the  best  interests  of  those 
shareholders  upon  whom  it  is  imposed 
and  otherwise  meets  the  exemptive 
standards  of  Section  6(c). 

3.  Applicants  argue  that  the 
imposition  of  the  CDSC  in  the  manner 
described  above  would  not  cause  shares 
of  the  Funds  to  fall  outside  the  definition 
of  "redeemable  security"  in  section 
2(a)(32)  of  the  1940  Act.  Applicants 
believe  that  the  imposition  of  the  CDSC 
%vill  not  prevent  a  redeeming 
shareholder  from  receiving  his 
proportionate  share  of  the  current  net 
assets  of  a  Fund,  but  will  merely  defer 


the  deduction  of  a  sales  charge  and 
make  it  contingent  upon  an  event  which 
may  never  occur.  However,  in  order  to 
avoid  uncertainty  in  this  regard. 
Applicants  request  an  exemption  from 
the  operation  of  section  2(a)(32)  of  the 
1940  Act  to  the  extent  necessary  to 
implement  the  proposed  CDSC 
arrangement  and  maintain  the  Funds' 
qualification  as  open-end  companies 
under  section  5(a)(1)  of  the  1940  Act. 

4.  Applicants  believe  that  the  charge 
is  consistent  with  the  definition  of 
"sales  load"  in  section  2(a)(35),  except 
for  its  timing.  The  CDSC  is  paid  to  the 
Distributor  to  reimburse  it  solely  for 
expenses  related  to  the  sale  of  shares 
and  therefore  AppUcants  submit  that 
this  arrangement  is  within  the  section 
2(a)(35)  definition  of  sales  load,  but  for 
the  timing  of  the  imposition  of  the 
charge.  Applicants  contend  that  the 
deferral  of  the  sales  charge  and  its 
contingency  upon  the  occurrence  of  an 
event  which  may  not  occur,  does  not 
change  the  l>asic  nature  of  this  charge, 
which  is  in  every  other  respect  a  sales 
charge.  However,  Applicants  request  an 
exemption  from  the  provisions  of  section 
2(a)(35),  to  the  extent  necessary  to 
implement  the  proposed  CDSC 
arrangement 

5.  Section  22(c)  of  the  1940  Act 
empowers  the  SEC  to  make  rules  and 
regulations  with  respect  to  the 
redeemable  securities  of  any  registered 
company.  Rule  22c-l  under  the  1940  Act 
in  pertinent  part  prohibits  a  registered 
investment  company  issuing  a 
redeemable  security  from  redeeming 
any  such  security  except  at  a  price 
based  on  the  current  net  asset  value  of 
such  security.  In  order  to  avoid  any 
possibility  that  questions  might  be 
raised  as  to  the  potential  applicability  of 
section  22(c)  and  Rule  22c-l,  Applicants 
request  an  exemption  from  those 
provisions  to  the  extent  necessary  to 
implement  the  proposed  CDSC 
arrangement 

6.  Rule  22d-l,  In  substance,  provides 
an  exemption  from  Section  22(d)  to 
permit  the  variation  or  elimination  of 
sales  loads  to  particular  classes  of 
investors  or  transactions,  provided 
certain  conditions  are  met.  To  avoid  any 
uncertainty  with  regard  to  the 
applicability  of  section  22(d)  and  Rule 
22d-l,  Applicants  request  an  exemption 
from  those  provisions  to  implement  the 
proposed  C3)SC  arrangement  including 
its  provisions  for  waivers  and  credits. 

Applicants'  CoodititMi 

If  the  requested  order  for  exemption  is 
granted.  Applicants  expressly  agree  that 
they  will  comply  with  proposed  Rule  6c- 
10  under  the  1940  Act.  Investment 
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Company  Act  Release  No.  16619  (Nov.  2, 
1988).  as  such  Rule  is  currently  proposed 
and  as  it  may  be  reproposed.  adopted, 
or  amended  in  the  ftiture. 

For  the  Commiasion,  by  the  Division  of 
Inveetment  Management  under  delegated 
autfawity. 

Maqant  H.  McFailttid, 
D^Mty  Secretary. 
[FR  Doc.  82-982  Hied  1-14-82;  8:45  am] 


OEPARTMEMT  OF  TRANSPORTATION 

Federal  Aviation  Admlnletratlon 

Notice  of  Intent  To  Prepare  Draft 
Environmental  lmi>act  Statement;  Salt 
Lake  City  Intemationai  Airport,  Salt 
LakeCity.UT 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  intent 


n  The  Northwest  Mountain 
Region  of  the  FAA  announces:  (1)  The 
FAA,  acting  as  lead  agency  with  the 
Corps  of  E^ineers  acting  as  a 
Cooperating  Agency,  intends  to  prepare 
Draft  and  Final  Environmental  Impact 
Statements  {EIS]  concerning  a  proposal 
by  the  Salt  Lake  City  Intemationai 
Airport  Authority  to  construct  a  new 
12,000  foot  air  carrier  runway,  16R/35L, 
at  Salt  Lake  City  Intemationai  Airport 
and  (2)  that  the  Federal  EIS  scoping 
process  will  consist  of  a  time  period  for 
interested  agencies  and  persons  to 
submit  written  comments  as  to  their 
concerns  and  topics  which  they  believe 
should  be  addressed  in  the  Draft  EIS. 
DATES'.  In  order  to  be  considered, 
written  comments  must  be  received  on 
or  before  February  14, 1992.  Send 
comments  to:  Mrs.  Barbara  Johnson, 
Federal  Aviation  Administration,  5440 
Roslyn,  suite  300,  Denver,  Colorado 
80216-6026. 

Questions  concerning  the  draft  EIS  or 
the  process  being  applied  by  the  FAA  in 
connection  with  this  project  should  also 
be  directed  by  Mrs.  Barbara  Johnson. 
SUPPLEMENTARY  INFORMATION: 

Information,  data,  views  and  comments 
obtained  in  the  course  of  the  scoping 
process  may  be  used  in  the  preparation 
of  the  draft  EIS.  The  purpose  of  this 
notice  is  to  inform  the  public  State, 
local,  and  Federal  governmental 
agencies  of  the  fact  that  a  draft  EIS  will 
be  prepared  and  to  provide  those 
interested  in  doing  so  with  an 
opportunity  to  present  their  views, 
comments,  information,  data,  or  other 
relevant  observations  concerning  the 
environmental  impacts  related  to 
implementation  <rf  this  proposal. 


The  proposed  development  includes 
the  following  items: 

(1)  Construction  of  a  new  runway 
16R/34L  (12,000'  by  150)  vnth  a  full 
taxiway  system, 

(2)  Relocation  of  a  drainage  canal 

(3)  Relocation  of  powerlines, 

(4)  Other  development  as  described  in 
the  1988  Salt  Lake  City  International 
Airport  Master  Plan  Update,  and 

(5)  Development  of  a  wetland 
mitigation  site. 

An  Environmental  Assessment  on  the 
proposed  actions,  prepared  by  the  Salt 
Lake  City  Airport  Autiiority,  is  available 
for  public  review  at  the  following 
locations: 
Salt  Lake  Qty  Airport  Authority,  776 

North  Terminal  Drive,  Terminal  One, 

2nd  Floor,  Salt  Lake  City  Intemationai 

/Urport 
Salt  Lake  City  Library,  Main  Branch,  209 

E  500  S.,  Salt  Lake  City.  Utah. 
Marriott  Library,  Bldg.  330,  Documents 

Section,  University  of  Utah,  Salt  I^e 

City.  Utah. 
Salt  Lake  County  Library,  West  Valley 

Branch,  2880  W.  3650  S.,  West  Valley 

City,  Utah. 
Salt  Lake  County  Library,  Whitmore 

Branch,  2197  E.  7000  South,  Sandy 

Utah. 
Salt  Lake  County  Library,  Keams 

Branch,  5350  S.  4220  W.,  Salt  Lake 

City,  Utah. 
Davis  County  Library,  South  Branch,  725 

S.  Main,  Bountiful,  Utah. 
Davis  County  Library  Headquarters,  38 

S.  100  E.,  Farmington,  Utah. 

Issued  in  Renton.  Washington,  January  7, 
1992. 

Edward  G.  Tatum, 

Manager,  Airports  Division,  Northwest 
Mountain  Region. 
(PR  Doc.  92-1019  Filed  1-14-92.  8:45  am) 

MLUNG  COOE  4910-1»-H 


Portland  Intemationai  Airport,  OR; 
Notice  of  intent  to  Rule 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application  to  impose  and  use  the 
Revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Portland  Intemationai 
Airport,  Portland,  Oregon. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  a  PFC  at  Portland 
Intemationai  Airport,  and  use  the 
revenue  from  a  PFC  at  Portland 
Intemationai  Airport.  The  PFC  and  its 
use  is  proposed  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 


Expansion  Act  of  1990  (tiUe  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L 101-508)  and  14  CFR  part 
158. 

On  January  3, 1992,  the'  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Port  of  Portland,  was 
substantially  complete  within  the 
requirements  of  1 158.25  of  part  156.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part  no  later 
than  April  9, 1992. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1992. 
addresses:  CommenU  on  tiiis 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration, ).  Wade  Bryant. 
Manager,  Seattle  Airports  District 
OfTice,  1601  Lind  Avenue.  NW.,  suite 
250,  Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to:  Mr.  Steve 
Schreiber,  Senior  Manager— Aviation 
Finance,  of  die  Port  of  Portland,  at  die 
following  addresss:  Port  of  Portland, 
P.O.  Box  3529,  Portland.  OR  97208. 
Comments  from  air  carriers  and 
foreign  air  carriers  may  be  in  the  same 
form  as  provided  to  the  Port  of  Portland 
under  S  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Carolyn  T.  Read,  Oregon  Engineer. 
Seattle  Airports  District  Office,  1601 
Lind  Avenue,  NW.,  Suite  250,  Renton. 
WA  98055-4056.  (206)  227-2629.  The 
applications  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  brief  overview  of  the 
application. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date:  June  1. 

1992. 
Proposed  charge  expiration  date:  May 

31. 1994. 
Total  estimated  PFC  Revenue: 

$18,080,000.00. 
Brief  description  of  proposed  projects: 

(a)  New  Taxiway  "C" — construction " 
of  new  11,000-foot  taxiway  parallel 
to  runway  10R-28L; 

(b)  Terminal  Enplaning  Roadway 
Expansion— expands  roadway 
adjacent  to  terminal; 

(c)  Central  Utility  Plant  Expansion- 
expands  central  utility  plant  due  to 
terminal  expansion  demands; 

(d)  Airport  Way  Rehabilitation  and 
Modification— rehabilitates  public 
access  road  to  the  airport. 

AVAILABIUTY  OF  APPUCATKHC  Any 
person  may  inspect  the  application  in 
person  at  the  FAA  office  listed  above.  In 
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addition,  any  person  may,  upon  request, 
inspect  die  ai^catiao.  notice  ami  otiier 
documents  germane  to  the  apf^cation  in 
person  at  the  Port  of  Portland. 

bsued  in  Renton.  Washington  on  January  3, 
1992. 

EdNSid  G.  Tatiim. 

Manager,  Airports  Division  Sorthv/est 
MouBtain  Region. 
(FR  Doc  92-1009  Filed  1-14-92: 8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Public  Inf onnatton  CoBadtoR 

iSubmittadteOMBfor 


Dated:  Januaiy  9, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(B]  to 
0MB  for  review  and  clearance  under 
the  Paperwwk  Redaction  Act  of  198a 
Public  Law  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  CkMnraents  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearaiu:e  Officer,  Department  of  the 
Ttaasury,  room  3171  Treasury  Aimex. 
1500  Pennsylvania  Avenue,  NW.. 
Washingtcm.  DC  20220. 

U.S.  Savii^  Bonds  Dhriaioa 

OMB  Number  HvM. 

Form  Number  SBD  2003. 

Type  of  Review:  New  collection. 

Title:  Authorization  for  Purchase  and 
Request  for  Change  United  States 
Series  EE  Savings  Bonds. 

Description:  This  form  is  needed  to 
authorize  employers  to  allot  funds 
from  employees'  pay  for  the  purchase 
of  U.S.  Savings  Bonds.  Some  1.6 
million  employees  may  use  this  fonn 
during  any  calendar  year. 

Respondents:  Individuals  or  households, 
State  or  local  governments. 
Businesses  or  other  for-profit,  Federal 
agencies  or  employees,  Non-profit 
institutions.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
1.600,000.  '  I 

Estimated  Burden  Hours  Per    I 
Respondent  85  seconds. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
33,333  hours. 

Clearance  Officer  William  L  McCamey 
(202)  377-7796.  U.S.  Savings  Bonds 
Division,  room  8035,  BOO  K  Street, 
NW..  Washington.  DC  20226. 

OMB  Reviewer  Milo  Sunderhanf  (202) 
395-6880,  Office  of  Management  and 


Budget  room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 
Lois  K.  Holland. 

Departmental  Reports.  Management  Officer. 
[FR  Doc  92-1056  Filed  1-14-82: 8:45  amj 


Public  Information  CoMactlon 
Requiramentt  Submittad  to  OIIB  for 
Raviaw 

Dated:  January  9, 1992. 

The  Department  of  Treasury  has  ' 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  tmdier 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
Mbmission(8]  may  be  obtained  by 
calling  die  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW« 
Washingtooi  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number  1557-0180. 

Form  Number  None. 

Type  of  Review:  Revision. 

Title:  (MA) — Minimum  Security  Devices 
and  Procedures,  Reports  of  Crime  and 
Suspected  Crimes,  and  Bank  Secrecy 
Act  Compliance  (12  CFR  part  21). 

Description:  These  records  and  reports 
are  needed  to  promote  and  monitor 
bank  security  to  ensure  bank  safety. 
The  information  is  used  by  b^nks.  the 
OCC  and  other  agencies  for  bank 
security  and  law  enforcement 
purposes.  National  banks  are  the 
affected  public. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4,100. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeper  38  minutes. 

Frequency  of  Response:  On  occasion. 
Annually. 

Estimated  Total  Reporting  Burden: 
20.330  hours. 

Clearance  Officer  John  Ference  (202) 
874-4697.  Compti-oller  of  the  Currency, 
250  E  Street.  SW.,  Washington,  DC 
20219. 

OMB  Reviewer  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget  room  3206,  New  Executive 


Office  Building.  Washington.  DC 
20503. 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  D)oc  92-10S7  FQed  1-14-92;  8:45  am] 
MUMQ  coot  4aie-»-H 


Dapartmantal  Officaa,  DaM 
ManaQatnaiit  Aoviaofy  Coiwniltao{ 
Maating 

Notice  is  hereby  given,  pursuant  to 
sec&m  10  (tf  Pdibc  Law  92-483,  diat  a 
meeting  will  be  held  at  the  U.S.  Treasury 
Department  in  Washington.  DC  on 
February  4  and  5, 1992,  of  the  following 
d^t  management  advisory  committee: 

Public  Secatities  AaeociatioB 

Treasury  Borrowing  Advisory  Comiuttes 

The  agenda  for  the  Public  Securities 
Association  Treasury  Borrowing 
Advisory  Committee  meeting  provides 
for  a  working  session  on  February  4  and 
the  pceparatioa  <rf  a  written  ieport  to  the 
Secretary  of  the  Treasury  on  Fdvuaiy  5, 
1992. 

Pursuant  to  die  authority  placed  in 
Heads  of  D^MTtments  by  section  10(d) 
of  Public  Law  92-163,  and  vested  in  me 
by  Tt«asuiy  D^Mrtment  Order  101-05, 1 
hereby  determine  that  this  meeting  is 
concerned  with  information  exempt 
itatu  disdosare  under  section  552b(cH4] 
and  (9K  A)  of  title  5  of  die  United  States 
Code,  and  that  the  public  interest 
requires  that  such  meetings  be  closed  to 
the  public. 

My  reasons  for  this  determination  are 
as  follows.  The  Treasury  Department 
requires  frank  and  full  advise  from 
representatives  of  the  financial 
comnranity  prior  to  making  its  final 
decision  on  major  financing  operations. 
Historically,  this  advise  has  been 
offered  by  debt  management  advisory 
committees  estabUshed  by  the  several 
major  segments  of  the  financial 
community,  wdiidi  committees  have 
been  utilized  by  the  Department  at 
meetings  called  by  representatives  of 
the  SeCTetary.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  Public  Law 
92-463.  The  advice  provided  consists  of 
commercial  and  financial  information 
given  and  received  in  confidence.  As 
such  debt  management  advisory 
committee  activities  concern  matters 
which  fall  within  the  exemption  covered 
by  section  S52b(c)(4)  of  tide  5  of  the 
United  States  Code  for  matters  which 
are  "trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential." 

Although  the  Treasury's  final 
announcement  of  financial  plans  may 
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not  reflect  the  recoauBendatieiis 
provided  in  tqnrts  of  aa  advisory 
committee,  premature  disclosure  of 
these  reports  wedd  lead  to  ingnifirant 
financial  speculation  ia  the  Monties 
maiket  Tfaus,  these  sseetings  also  fall 
wpidiin  the  exemptioo  covoed  by  section 
552b(cX»XA)  of  title  5  of  the  United 
States  Code. 

The  Asaistattt  Secretary  (Domestie 
Finance)  shall  be  re^wnsiUe  for 
maintaining  teceids  of  debt 
BtanagemeBt  advieofy  ooauuttee 
meetings  and  for  providimf  anmial 
reports  setting  forth  a  summary  of 
committee  activities  aod  sticfa  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  pohcy  of 
section  5S2b  (rf  tide  S  of  the  United 
States  Code. 

Dated:  January  7, 1992. 
leroiDS  H.  Pbfrall, 

Assistant  Secretary  (Domestic  Finance). 
[FR  Do&  82-075  Filedl-14-fl2;  8>«5  am] 


Offic*  Of  fbe  Secretary 

[  DeparttneiM  ClrcMleP"Aibl 
Najt-m  I 

Treasury  Notee  of  January  15^  IMt^ 
Serlae  C  leBv 


January  2, 1982. 
l.InvitattaaiorT( 


1.1.  The  Secretary  of  die  Tteasuiy. 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $9,500,000,(X)0 
of  United  States  securities,  designated 
Treasury  Notes  of  Jairaary  15, 1999, 
Series  £-1999  (CUSIP  No.  912827  07  4), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  January 
15, 1992,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  July  15, 1992,  and  each 
subsequent  6  months  on  January  15  and 
July  15  through  the  d^te  diat  the 


priadpal  became*  payable.  They  will 
mature  Janaary  15.  IfiOB.  and  will  not  be 
subject  to  call  for  redesiptioB  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  otfier 
nonbashwss  day.  the  amamit  due  will 
be  payable  (without  additional  interest) 
OB  the  next  bueineas  day. 

2.2.  Hie  Notes  are  subject  to  all  taxes 
imposed  ander  the  lateiad  Reveaue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxatian  now  or  hereafter 
imposed  on  die  obligatiaii  or  interest 
thereof  by  any  State,  any  passenion  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2JL  The  Notes  vriSi  be  acceptdde  to 
''secure  deposits  of  Federal  public 
monies.  Tliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amouat 
of  SUOOO  and  in  multiples  of  that 
amount  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regidations  governing  United 
States  securities.  i.e.,  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31 CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securitieB  issued  in  book-entiy  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  BiHs,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  die  Treasury 
Direct  Book-fiitry  Securities  System  in 
Department  of  the  Tteasory  Cfrcdar, 
Public  Debt  Series.  No.  2-80  (31  CFR 
part  3S7),  apply  to  the  Notes  offered  in 
this -circular. 

3.  Sale  Procaduras 

3.1.  Tenders  will  be  reoei^wd  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  DC  20239-1500, 
Wednesday,  January  8, 1992,  prior  to 
12:00  noon.  Eastern  Standard  time,  for 
noncompetitive  tenders  and  prior  to  1:00 
p.m.,  Eastern  Standard  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday,  January  7, 1992,  and 
received  no  later  than  Wednesday, 
January  15, 1992. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  Ueu  of  a  specific  yield. 


3.3.  A  single  bidder,  as  defined  ia 
Treasury's  siagle  bidder  gaidelinea,  skaU 
not  saha^  noncoapetitiwe  lendeia 
totaliag  BkOM  than  iSjWIMWBi  A 
BOBcempetitive  bidds  aiay  aet  have 
entered  into  m  affosiasat.  ear  aiaka  an 
agreeaiBBt  to  purchase  or  sell  er 
otherwise  dispeae  of  any 
noncoB^Mititive  avwaids  e(  this  issue 
being  aucttoaed  prior  to  the  rtesigaatari 
cloaiqg  ttaae  for  receipt  of  competitive 
teadera. 

3.4.  The  foUowiag  Jnstitahons  may 
sidimit  teadsfs  for  aooauals  of 
cvstoBwts  t  the  aaame  of  nis  customers 
and  the  amouni  for  eack  castoBMr  aia 
furaished:  dqiositary  Inatihilinni,  as 
described  in  asctisa  U(b)fl)(A). 
excladii«  thase  iBsMlalkns  described  la 
subparagrapk  (vii).  of  tke  Federal 
Reserve  Act  (UU^C  401(14):  and 
ynreinaBBBt  seomities  hrokar/demenit 
regislered  wMh  dm  Secsrities  aad 
Exchange  OMiHaissiim  that  are 
ragtsterad  or  aotirwd  aa  powerameBt 
sec  Bi  it  IBS  hraloBr/desIf  Ts  pursasBt  Is 
sectioB  lfiC(aXl)  ef  dw  Sscadtiee  aad 
BxidiaapB  Act  ai  1984.  as  eoBnded  by 
the  GovemmeBl  Secaiities  Ad  of  1981. 
Others  are  permitted  to  aabmit  tenders 
on^  for  dmh-  ovwb  aooouat 

3.5.  Teaders  from  bidders  who  are 
making  paymaat  by  chatgs  to  a  foods 
account  at  a  Federal  Rsaervs  Baak  and 
tenders  from  bidders  adie  have  an 
approved  autochaige  agreement  on  file 
at  a  Federal  Reserve  Buik  will  be 
received  without  deposit  In  addition, 
tenders  from  States,  and  their  political 
subdivisieas  orinstrumiintBllties;  pridic 
pension  aad  retiraaent  and  other  public 
funds;  JntrrBatianwl  arganiaatiaH  in 
which  the  United  States  hohls 
membership;  foreign  central  banks  and 
foreign  states;  end  Federal  Reserve 
Banlu  will  be  received  without  deposit 
Tenders  from  all  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadUne  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  die  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
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will  be  established,  at  a  Vi  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations  | 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 


applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Btireau 
of  the  Public  Debt  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  Section  3.5.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.5.  must  be  made  or 
completed  on  or  before  Wednesday, 
January  15, 1992.  Payment  in  full  most 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Monday,  January  13, 1992. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 


discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  Uie  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  Treasury  Direct  account 
number  previously  obtained. 

6.  General  Provinons 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Goverrmient  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  92-1138  Filed  1-10-92;  4:16  pni) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  FOR  INTERNATIONAL 
BROADCASTING 

TIME  AND  DATE:  10:30  A.M.,  January  31, 
1992. 

place:  Park  Hyatt,  24th  at  M  Street, 
NW.,  Washington,  DC  20037. 

STATUS:  Closed,  pursuant  to  5  U.S.C. 
552b(c)  (1)  and  (9)(B)  and  22  CFR  1302.4 
(a)  and  (h). 

MATTERS  TO  BE  CONSIDERED:  Matters 
concerning  the  broad  foreign  policy 
objectives  of  the  United  States 
Government  as  they  relate  to 
international  shortwave  radio 
broadcasting  into  Eastern  Europe  and 
the  Soviet  Union. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Mark  G.  Romar,  Executive 
Director,  Board  for  International 
Broadcasting,  Suite  400, 1201 
Connecticut  Avenue,  NW.,  Washington, 
Dt  20036.  . 

Maik  G.  Pomar, 
Executive  Director. 
(FR  Doc.  92-1186  Filed  1-1^-82;  11:28  am] 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

TIME  AND  date:  3:00  |S.m.,  January  21, 
1992. 

place:  5th  Floor,  Conference  Room,  805 
Fifteenth  Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  last 
meeting. 

2.  Thrift  Savings  Plan  activities  report  by 
the  Executive  Director. 

3.  Review  of  KPMG  Peat  Marwick  audit 
report  for  fiscal  year  1991  entitled  "Pension 
and  Welfare  Benents  Administration  Review 
of  the  Policies  and  Procedures  of  the  Federal 
Retirement  Thrift  Investment  Board 
Administrative  Staff." 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Tom  Trabucco,  Director, 
Office  of  External  Affairs,  (202)  523- 
5660. 


Dated:  January  13, 1992. 

Francis  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  92-1190  Filed  1-13-92;  1:14  pm] 

BHJJNQ  CODE  tTIO-OI-M 

MARINE  MAMMAL  COMMISSION 

TIME  AND  DATE:  The  Marine  Mammal 
Commission  and  its  Committee  of 
ScientiHc  Advisors  on  Marine  Mammals 
will  meet  in  executive  session  on 
Thursday,  April  30, 1992,  from  8:30  a.m. 
to  10:00  a.m.  The  public  sessions  of  the 
Commission  and  the  Committee  meeting 
will  be  held  on  Thursday,  April  30,  from 
10:00  a.m.  to  5:30  p.m.,  on  Friday,  May  1, 
from  9:00  a.m.  to  5:30  p.m.,  and  on 
Saturday,  May  2,  from  9:00  a.m.  to  IKX) 
p.m. 

PLACE:  The  Sheraton  Tallahassee  Hotel, 
101  South  Adams  Street,  Tallahassee, 
Florida  32301. 

STATUS:  The  executive  session  will  be 
closed  to  the  public.  At  it,  matters 
relating  to  budget,  personnel,  internal 
practices  of  the  Commission,  and 
international  negotiations  in  process 
will  be  discussed.  All  other  portions  of 
the  meeting  will  be  open  to  public 
observation.  Public  participation  will  be 
allowed  if  time  permits  and  it  is 
determined  to  be  desirable  by  the 
Chairman. 

MATTER  TO  BE  CONSIDERED:  The 

Commission  and  Committee  will  meet  in 
public  session  to  discuss  a  broad  range 
of  marine  mammal  matters.  A  primary 
focus  of  the  meeting  will  be  the 
conservation  and  recovery  of  thcWest 
Indian  manatee.  Among  other  major 
issues,  the  Commission  also  plans  to 
consider  high  seas  driftnet  fisheries  and 
the  incidental  take  of  marine  mammals 
in  commercial  fisheries  after  1  October 
1993. 

CONTACT  PERSON  FOR  MORE 
information:  John  R.  Twiss,  Jr., 
Executive  Director,  Marine  Mammal 
Commission,  1825  Connecticut  Avenue, 
N.W.,  Room  514,  Washington,  D.C. 
20009,  202/606-5504. 

Dated:  December  20. 1991. 
John  R.  Twin,  Jr.., 
Executive  Director 

(FR  Doc  92-1187  Filed  1-13-42: 11-.25  am] 
■HUNQ  coot  WM-SI-M 


NUCLEAR  REOULATORV  COMMISSION 
DATE:  Weeks  of  January  13,  20,  27,  and 
February  3, 1992. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  13 

Thursday,  January  16 

9:30  a.m. 
Collegial  Discussion  of  Items  of 
Commissioner  Interest  (Public  Meeting) 
2:30  p.m. 
Periodic  Briefing  on  EEO  Program  (Public 
Meeting) 

Friday,  January  17 

10K)0a.m. 
Briefing  on  Status  of  Implementation  of 
Safely  Goal  Policy  SUtement  (Public 
Meeting) 
11:30  ajn. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Motion  to  Reopen  the  Record  in  the 
Comanche  Peak  Proceeding  (Tentative) 
2.-00  p.m. 
Briefing  on  Progress  of  Research  in  the 
Area  of  Organization  and  Management 
(Public  Meeting) 

Y/aA  of  January  28— Tentativa 

Tuesday,  January  21 

12:30  p.m. 
biefing  on  Enforcement  Strategy  Related 
to  Contaminated  Sites  (Closed — Ex.  9 

and  10) 

« 

Thursday,  January  23 

2.-00  pjn. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Weak  of  January  27— Tentative 

There  are  no  Commission  meetings 
scheduled  for  the  week  of  January  27. 

Week  of  Febniaiy  S— TenUtive 

Wednesday,  February  5 

1:30  p.m. 
Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 

Thursday,  February  6 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 


V 
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no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  Status  of  Meeting  Call 
(Recording}— (301)  504-1292 

CONTACT  PERSON  PON  MONC 
infonmatmn:  WiiUam  Hill  (301)  504- 
1661. 

Dated:  January  3, 1992. 
William  M.  Hill.  Jr., 
Office  of  the  Secretary. 
[FR  Doc.  92-1184  Filed  l-13-«2: 11:28  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RiN  1018-AB32 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of  Critical 
Habitat  for  the  Northern  Spotted  Owl 

AQENCY:  Fish  and  Wildlife  Service, 
Inferior. 

action:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  designates  critical  habitat  for 
the  northern  spotted  owl  [Strix 
occidentalis  caurina),  a  subspecies 
federally  hsted  as  threatened  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  northern  spotted 
owl,  referred  to  herein  as  spotted  owl  or 
owl,  is  a  forest  bird  that  inhabits 
coniferous  and  mixed  conifer-hardwood 
forests  over  a  range  that  extends  from 
southwestern  British  Columbia  through 
western  Washington,  western  Oregon, 
and  northwestern  California  south  to 
San  Francisco  Bay. 

This  critical  habitat  designation 
provides  additional  protection 
requirements  under  section  7  of  the  Act 
with  regard  to  activities  that  are  funded, 
authorized,  or  carried  out  by  a  Federal 
agency.  As  required  by  section  4  of  the 
Act,  the  Service  considered  the 
economic  and  other  relevant  impacts 
prior  to  making  a  final  decision  on  the 
size  and  scope  of  critical  habitat.  The 
Service  excluded  some  areas  from 
designation  as  critical  habitat  due  to 
economic  and  other  relevant 
information.  Final  critical  habitat  units 
are  designated  solely  on  Federal  lands. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  February  14, 1992.      i 

ADDRESSES:  The  complete 
administrative  record  for  this  riile  is  on 
file  at  the  U.S.  Fish  and  Wildlife  Service, 
Fish  and  Wildlife  Enhancement,  911 
Northeast  11th  Street,  Portland.  Oregon 
97232.  The  complete  file  for  this  rule  will 
be  available  for  pubUc  inspection,  by 
appointment  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dale  HalL  Assistant  Regional 
Director  for  Fish  and  Wildlife 
Enhancement  at  the  above  address  (503/ 
231-6159  or  FTS  429-6159:  Mr.  Barry  S. 
Mulder,  Spotted  Owl  Coordinator,  at  the 
above  address  (503/231-6730  or  FTS 
42&-6730):  and  Dr.  M.L  Schamberger. 
Chief.  Terrestrial  Branch,  U.S.  Fish  and 
Wildlife  Service.  National  Ecology 
Research  Center.  4512  McMurray 


Avenue.  Fort  Collins,  Colorado  80525- 
340a  FTS  323-5409  or  (303)  226-9409. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Endangered  Species  Act  of  1973. 
as  amended  (Act)  requires  the  Service  to 
designate  critical  habitat  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  listing  a 
species  as  endangered  or  threatened. 
The  Service  listed  the  northern  spotted 
owl  as  a  threatened  species  on  June  26. 

1990,  primarily  due  to  concern  over 
widespread  habitat  loss  and 
modification,  and  inadequacy  of  existing 
regulatory  mechanisms.  The  Service 
recognized  that  critical  habitat  would  be 
a  valuable  tool  in  the  conservation  of 
the  owl,  but  lacked  sufficient 
information  upon  which  to  base  a 
critical  habitat  determination  at  diat 
time.  In  such  cases  the  Act  provides  one 
additional  year  to  determine  whether  to 
designate  critical  habitat. 

On  August  10, 1990,  several 
environmental  organizations  filed  a 
motion  seeking  in  Northern  Spotted  Owl 
V.  Lujan.  No.  C88-573Z  (W.D.  Wash.),  to 
compel  the  Service  to  immediately 
propose  critical  habitat.  On  FeB^ary  26. 

1991,  the  Court  ruled  that  the  Service 
had  violated  the  Act  in  failing  to 
designate  critical  habitat  concurrently 
with  listing  the  owl  [Northern  Spotted 
Owl  V.  Lujan,  758  F.Supp.  621  (W.D. 
Wash.)).  The  Court  ordered  the  Service 
to  propose  a  rule  on  critical  habitat  and 
to  publish  a  final  rule  at  the  earliest 
possible  time  permitted  under  the 
appropriate  regulations. 

The  Service  published  a  proposed  rule 
to  designate  critical  habitat  for  the 
northern  spotted  owl  on  May  6. 1991  (56 
FR  20816).  The  May  6  proposal 
announced  the  Service's  intention  to 
pubUsh  a  revised  critical  habitat 
proposal  in  early  August  1991  to  allow 
for  the  fullest  possible  consideration  of 
public  comment  on  the  economic  and 
other  relevant  impacts  of  a  designation 
and  the  subsequent  completion  of  the 
Service's  economic  analysis.  On  August 
13, 1991,  the  Service  published  its 
revised  proposal  which  superseded  all 
aspects  of  the  previous  proposal  (56  FR 
40001).  The  final  rule  represents  the 
Service's  decision  on  this  issue.  He 
Service  may  revise  critical  habitat  in  the 
future  following  development  and 
implementation  of  a  Service-approved 
recovery  plan  for  the  northern  spotted 
owl. 

Definition  of  Ciitical  Habitat 

Critical  habitat  is  defined  in  sectioa 
3(5)(A)  of  die  Act  as:  "(I)  The  specific 
areas  within  the  geographic  area 
occupied  by  a  species  *  *  *  on  wUch 


are  found  those  physical  and  biological 
features  (i)  essential  to  the  conservation 
of  the  species,  and  (ii)  that  may  require 
special  management  considerations  or 
protection;  and  (II)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species."  The  term  "conservation,"  as 
diefined  in  section  3(3)  of  the  Act.  means 
"*  •  *  to  use  and  the  use  of  all  methods 
and  procedures  which  are  necessary  to 
bring  an  endangered  species  or 
threatened  species  to  the  point  at  which 
the  measures  provided  pursuant  to  this 
Act  are  no  longer  necessary,"  i.e..  the 
species  is  recovered  and  removed  from 
the  list  of  endangered  and  threatened 
species.  Section  3  further  states  that  in 
most  cases  the  entire  range  of  a  species 
should  not  be  encompassed  within 
critical  habitat. 

Role  in  Species  Conservation 

The  use  of  the  term  "conservation"  in 
the  definition  of  critical  habitat 
indicates  that  its  designation  should 
identify  lands  that  may  be  needed  for  a 
species'  eventual  recovery  and  delisting. 
However,  when  critical  habitat  is 
designated  at  the  time  a  species  is  listed, 
the  Service  frequentiy  does  not  know 
exactly  what  may  be  needed  for 
recovery.  In  this  regard,  critical  habitat 
serves  to  preserve  options  for  a  species' 
eventual  recovery. 

The  designation  of  critical  habitat  will 
not,  in  itself,  lead  to  recovery,  but  is  one 
of  several  measures  available  to 
contribute  to  a  species'  conservation. 
Critical  habitat  helps  focus  conservation 
activities  by  identifying  areas  that 
contain  essential  habitat  features 
(primary  constituent  elements) 
regardless  of  whether  or  not  they  are 
ciurently  occupied  by  the  listed  species. 
thus  alerting  the  public  to  the 
importance  of  an  area  in  the 
conservation  of  a  listed  species.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management  or 
protection.  Critical  habitat  receives 
protection  under  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  The  added  protection  of  these 
areas  may  Shorten  the  time  needed  to 
achieve  recovery.  Aside  from  the  added 
IHOtection  provided  under  section  7,  the 
Act  does  not  provide  other  forms  of 
protection  to  lands  designated  as  critical 
habitat. 

Designating  critical  habitat  does  not 
create  a  management  plan  for  a  listed 
qiedea.  Designation  does  not  establish 
namerical  population  goals,  proscribe 
specific  management  actions  (inside  or 
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outside  of  critical  habitat),  nor  does  it 
have  a  direct  effect  on  areas  not 
des^nated  as  critical  habitat  Hscoveiy 
planning  and  critical  habitat  desigisBon 
are  different  processes.  Spec^ 
manasement  reoommeiKlBtions  for 
critical  habitat  are  more  appropriately 
addressed  in  recovery  plans, 
management  plMis.  and  throu^  section 
7  consnltation. 

In  addition  to  considering  biological 
information  in  dastgnatiiig  critical 
habitat  the  Service  dso  considers 
economic  and  other  relevant  impacts  of 
designating  critical  habitat  The  Service 
may  exclude  areas  from  critical  habitat 
when  the  benefits  of  such  exclusioa 
outweigh  die  benefits  of  including  the 
areas  within  critical  habitat  provided 
that  the  exchision  will  not  result  in  the 
extinction  oi  a  species. 

Critical  habitat  identifies  qicdfic 
areas  essential  to  the  conservation  of  a 
spedes.  Areas  not  corrently  containing 
all  of  the  essential  features,  but  with  the 
capability  to  do  so  in  the  fnturs,  may 
also  be  essential  far  dm  long-term 
recovery  of  the  spedes.  particularly  in 
certain  portions  of  its  range,  and  may  be 
designated  as  critical  habitat  However, 
not  all  areas  containing  the  features  of  a 
listed  species'  habitat  are  necessarily 
essential  to  species'  sorvivaL  Areas  not 
inchided  in  critical  habitat  that  contain 
one  or  more  of  the  essential  elements 
are  still  important  to  a  spedes' 
cmiservation  and  may  be  addressed 
under  other  facets  ot  the  Act  and  other 
conservation  laws  and  regulatitms. 
Some  areas  containing  the  requisite 
features  may  have  be«a  exdwded  for 
economic  reasons.  All  designated  areas 
may  also  be  of  considerable  value  in 
maintaining  ecosystem  integrity  and 
supporting  other  spedes,  althou^  that 
is  not  a  consideration  in  designating 
critical  habitat 

The  process  of  designating  critical 
habitat  for  the  northern  spotted  owl 
consisted  of  three  steps  that  cue 
explained  in  this  document  The  first 
step  was  to  determine  the  elements  and 
areas  essential  to  the  owls' 
conservation.  This  step  was  completed 
in  the  proposal  process  and  is 
summarized  in  the  sections  on  Primary 
Constituent  Elements,  Criteria  for 
Identifying  Critical  Habitat  and  the 
Results  of  die  Applying  the  Selection 
Criteria.  The  second  step  was  to 
determine  the  potential  costs  of  the 
proposed  designation,  which  was 
completed  in  the  proposal  process  and  is 
only  briefly  noted  here  In  the  Economic 
Summary  of  the  August  13  Proposal  The 
final  step  was  to  dedde  which  areas 
should  be  exduded  based  upon 
economic  and  other  relevant  impacts. 


and  to  determine  the  costs  associated 
widi  the  final  desigaatioa.  This  step  is 
discussed  in  the  Summary  of  the 
Exchision  Process,  the  Effects  of  the 
Designatioa.  the  Ecoaomicimpacts  of 
the  Final  DMignation.  and  Available 
Conservation  Measures  sections.  A 
section  on  biodtversity  is  inchided  to 
highlight  the  impoctaaoe  of  that  issaa 
and  its  relationriiip  to  the  nordiem 
spottsuowL 


Primary  Constituent 

In  determining  which  areas  to 
desiyiafe  as  critical  habitat  the  Servioa 
considers  those  physical  and  biirfogiGal 
attributes  that  are  ssssntisl  to  a  species' 
conservation,  in  addition  die  Act 
stipulatea  that  dm  areaa  contahiing 
these  efements  may  roquira  spedal 
management  cansideratioos  or 
protection.  Soch  physical  and  biological 
featives,  as  stated  m  SO  CFR  424.12, 
induda.  but  are  not  limited  ta  die 
following 
—Space  for  faidividaal  and  population 

growth,  and  for  ncnmal  behavior; 
—Food,  water,  or  odier  nutritional  or 

physiolo^cal  requirements; 
— Cover  or  shelter 
—Sites  for  breeding,  reproductioB, 

rearing  of  offspring;  and 
— 4iabitats  diat  are  protected  from 
disturbance  or  are  representative  of 
the  historic  geographical  and 
ecological  distribntions  of  a  spedes. 
The  Service  is  required  to  base  critical 
habitat  designations  upon  the  best 
sdentific  and  commerdal  data  available 
(SO  CFR  424.12).  In  designating  critical 
habitat  for  the  northern  spotted  owl,  the 
Service  has  reviewed  its  overall 
approach  to  the  conservation  of  the 
spotted  owl  undertaken  since  the 
proposed  listing  of  the  owl  in  1989.  This 
process  has  resulted  in  the  most 
thorough  stu^  of  owl  habitat  currendy 
available. 

The  Service  has  also  reviewed  all 
available  information  that  pertains  to 
the  habitat  requirements  of  this 
subspedes,  induding  material  received 
during  the  public  comment  period  from 
State  and  Federal  agendas  and  other 
entities.  The  Service  has  met  and 
discussed  various  aspects  of  critical 
habitat  for  the  owl  and  related  issues 
«trith  reppesentatives  of  the  Interagency 
Sdentific  Committee  (ISC),  the  Northern 
Spotted  Owl  Recovery  Team  (Recovery 
Team),  the  Forest  Service's 
Environmental  Impact  Statement  (EIS) 
planning  team,  the  Scientific  Panel  on 
Late-Successional  Forest  Ecosystems 
(Scientific  Panel),  and  State  and  Federal 
agendes.  The  purpose  was  to  gather  and 
discuss  information  useful  in  the 
designation.  The  Service  had  access  to 


and  shared  information  with  these 
efforts,  llie  Service's  cumulative 
administrative  records  for  the  nortiien 
spotted  owl  oentmn  more  specific  and 
definitive  scientific  Infoimation  than  the 
records  for  iMMt  other  listed  spedes. 

For  a  thorough  diacussioB  of  the 
ecology  and  life  history  of  this 
sub^edes.  see  te  ISCs  A 
Conservation  Strategy  far  die  Nardmni 
Spotted  Owl  (hereafter  referred  to  aa  the 
ISC  Plan)  (lliootas  at  at.  1900).  the 
Servioa's  thrao  statin  reviews  (USIN 
1987.  ISM  IMQ.  and  die  |une  2i^  IMOi 
final  mfe  Ksdag  the  nordmn  apdttad 
owl  as  a  threatened  spades  (S6  FR 
26114).  These  documents  inoorporale  the 
majority  of  cunvnt  biolofical 
Information  oKtlM  subspecies  used  to 
develop  this  rule.  The  Service  also 
reviewed  MoieiM^  data  from  owl 
studies  made  available  since  the 
summer  of  1900  (e.g.,  Buchenan  1991, 
Irwin  ef  al.  1901,  Lehmkuhl  1991, 
Snetsinger  et  al  1991,  Zabel  et  al.  1901). 

There  were  very  few  new  refierences 
that  providsd  additional  tiifunnatkm  on 
charaderistics  of  owl  habitat  None  of 
the  new  biological  data  contradicted 
previous  studies  on  the  ecology  of  the 
subspedes  summarized  in  the  above- 
referenced  docoments.  Ilie  fcrilowing 
information  summarizes  the  key 
elements  of  die  spotted  owl's  habitat 
that  are  pertinent  to  the  designation  of 
critical  habitat 

Habitat  ChanctermtieB 

The  Service  has  determined  that  die 
physical  and  biological  habitat  features, 
referred  to  as  the  primary  constituent 
elements,  that  support  nesting,  roosting, 
foraging,  and  dispersal  are  essential  to 
the  conservation  of  the  northern  spotted 
owL  These  elements  were  determined 
from  studies  on  owl  habitat  preferences, 
induding  habitat  structure  and  use  and 
prey  preferences,  throughout  the  range 
of  the  owL 

Spotted  owl  habitat  consists  of  four 
components:  (1)  Nesting.  (2)  roosting,  (3) 
foraging,  and  (4)  dispersal  Currendy, 
the  land  munaging  agencies  characterize 
spotted  owl  habitat  imder  the  term 
"suitable."  However,  suitable  is  a  term 
that  generally  refers  only  to  the  nesting, 
roosting,  and  occasionally  the  foraging 
portion  of  the  habitat  used  by  northern 
spotted  owls,  and  has  not  historically 
been  used  to  characterize  all  four  types 
of  spotted  owl  habitat 

Therefore,  under  tiiat  definiti<m  most 
"  ar^as  where  spotted  owls  are  found 
cohtain  both  "suitable"  and 
"unsuitable"  habitat  In  addition  to  die 
"suitable"  habitat  tiiat  supports  all 
facets  of  the  owl's  hfe  history,  habitat 
that  is  currently  labded  as  "unsuitable" 
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may  also  contribute  to  the  habitat  base 
that  supports  foraging  and  dispersal 
needs.  This  inconsistency  has  affected 
the  definitions  used  by  the  various  land 
managing  entities. 

Presently,  many  definitions  of 
"suitable"  spotted  owl  habitat  are  used 
throughout  the  species'  range.  As  a 
result,  existing  estimates  of  the  amount 
of  spotted  owl  habitat  may  be 
misleading.  Current  estimates  of 
suitable  habitat  (i.e.,  for  nesting, 
roosting,  and  foraging)  do  not  contain 
estimates  of  the  additional  amount  of 
forested  acres  that  may  meet  only  the 
dispersal  needs  of  the  owL 

Forests  in  the  northwestern  United 
States  exhibit  natural  variation  in  terms 
of  species  composition,  stand  age, 
climatic  and  soil  conditions,  slope 
steepness  and  aspect,  and  other  factors. 
Forest  structure  varies  in  several 
measurable  ways:  Canopy  closure 
varies  from  closed  to  relatively  open,  as 
a  function  of  tree  size,  stocking  density, 
and  species  composition;  canopy 
layering  ranges  from  multi-layered 
stands  composed  of  two  or  more  tree 
heights  to  single-layered  stands;  average 
tree  diameter  varies  with  tree  age, 
species,  and  soil  and  climatic 
conditions;  and  the  amount  of 
decadence  (deformed, broken,  and 
rotting  trees,  standing  and  down  dead 
material,  etc.)  varies  with  factors  such 
as  stand  age,  and  fire,  wind,  and  forest 
pest  influence.  Factors  such  as  rainfall, 
elevation,  slope,  and  aspect  influence 
microclimatic  conditions. 

Forest  characteristics  associated  with 
spotted  owls  usually  develop  with 
increasing  forest  age,  but  their 
occurrence  may  vary  by  location,  past 
forest  practices,  and  stand  type,  history, 
and  condition.  Although  spotted  owl 
habitat  is  variable  over  its  range,  some 
general  attributes  are  common  to  the 
subspecies'  life-history  requirements 
throughout  its  range.  "The  attributes  of 
nesting  and  roosting  habitat  typically 
include  a  moderate  to  high  canopy 
closure  (60  to  80  percent);  a  multi- 
layered,  multi-species  canopy  with  large 
(>  30  inches  diameter  at  breast  height 
(dbh))  overstory  trees;  a  high  incidence 
of  large  trees  with  various  deformities 
(e.g.,  large  cavities,  broken  tops, 
mistletoe  infections,  and  other  evidence 
of  decadence);  large  snags;  large 
accumulations  of  fallen  trees  and  other 
woody  debris  on  the  ground;  and 
sufficient  open  space  below  the  canopy 
for  owls  to  fly  (Thomas  et  al.  1990). 

Spotted  owls  use  a  wider  array  of 
forest  types  for  foraging  and  dispersal, 
including  more  open  and  fragmented 
habitat,  although  less  is  known  about 
the  characteristics  of  foraging  and 
dispersal  habitat.  Habitat  that  meets  the 


species'  needs  for  nesting  and  roosting 
also  provides  for  foraging  and  dispersal. 
However,  habitat  that  supports 
dispersal  or  foraging  does  not  always 
support  the  other  constituent  elements 
and  is  not  considered  adequate  for  other 
purposes. 

Although  the  term  "dispersal" 
frequently  refers  to  post  fledgling 
movements  of  juveniles,  for  die 
purposes  of  this  rule  the  Service  is  using 
the  term  to  include  all  movement  and  to 
encompass  important  concepts  of 
linkage  and  connectivity  among  owl 
subpopulations.  Although  habitat  that 
allows  for  dispersal  may  currendy  be 
marginal  or  unsuitable  for  nesting, 
roosting,  or  foraging,  it  provides  an 
important  linkage  huiction  among 
blocks  of  nesting  habitat  both  locally 
and  over  the  owl's  range  that  is 
essential  to  the  owl's  conservation. 
Dispersal  habitat,  at  a  minimum, 
consists  of  stands  with  adequate  tree 
size  and  canopy  closure  to  provide 
protection  from  avian  predators  and  at 
least  minimal  foraging  opportunities; 
there  may  be  variations  over  the  owl's 
range  (e.g.,  drier  sites  in  the  east 
Cascades  or  northern  California). 

Foraging  habitat  is  more  difflcult  to 
describe,  but  may  exist  in  a  continuum 
between  the  dispersal  habitat  and 
nesting  or  roosting  habitats  described 
above.  Foraging  habitat  varies  across 
the  range  of  the  owl  depending  upon 
forest  structure  and  prey  availability.  It 
is  currently  thought  to  consist  mainly  of 
attributes  similar  to  those  in  nesting  and 
roosting  habitat  for  most  of  the  owl's 
range,  but  may  not  always  support 
successfully  nesting  pairs. 

The  age  of  a  forest  is  not  as  important 
in  determining  habitat  suitability  for 
owls  as  are  vegetational  and  structural 
elements.  Northern  interior  forests 
typically  require  150  to  200  years  to 
attain  the  attributes  of  nesting  and 
roosting  habitat;  however, 
characteristics  of  nesting  and  roosting 
habitat  are  sometimes  found  in  younger 
forests,  usually  those  with  significant 
old-age  remnant  trees  from  earlier 
stands.  These  remnant  attributes  are 
products  of  fire,  wind  storms,  or 
previous  logging  operations  that 
removed  only  some  of  the  trees.  As  one 
moves  to  lower  elevations  or  south  and 
toward  the  coast  in  the  species  range, 
these  attributes  tend  to  be  attained  at 
younger  ages  due  to  changes  in  site 
productivity,  microclimate,  and  other 
factors.  However,  differences  in  growth 
rates  exist  between  wet  and  dry-site 
conditions  which  may  affect  how 
quickly  these  attributes  develop. 

In  the  coastal  redwoods  of  California, 
spotted  owls  have  been  observed 
nesting  in  stands  that  had  acquired 


characteristics  associated  with  owl 
presence  in  as  little  as  40  to  60  years 
(Pious  1989).  They  develop  these  habitat, 
characteristics  in  a  shorter  time 
following  harvest  than  other  timber- 
types  because  of  unique  characteristics 
and  conditions,  such  as  fast-growth, 
good  soil,  high  precipitation  levels,  a 
long  growing  season,  an  understory  of 
other  conifers  and  hardwoods,  and  an 
abundant  prey  base  (Thomas  et  al. 
1990).  Although  the  forests  in  this  area 
are  younger  in  age  than  in  other  parts  of 
the  owl's  range,  structural  habitat 
characteristics  associated  with  owl 
presence  are  similar  to  those  observed 
elsewhere. 

Nearly  all  nest  and  roost  sites  are 
located  in  the  portions  of  forest  stands 
containing  the  oldest  trees  (Thomas  et 
al  1990).  Owl  survey  data  indicate  that 
northern  spotted  owls  are 
disproportionately  found  in  association 
with  older  forests  (Thomas  et  al.  1990. 
USDI  1990a).  Although  owls  are 
occasionally  found  in  younger  forests, 
densities  are  significantly  higher  in  older 
forests  or  forest  stands  having  the 
diaracteristics  of  older  forests,  usually 
due  to  remnant  older  trees  or  other 
factors.  Owls  having  an  array  of  habitat 
types  within  their  home  ranges  select  for 
older  forest  (>  200  years),  use  mature 
forest  (100-200  years)  in  proportion  to  its 
availability,  and  tend  to  avoid  younger 
forest  (<  100  years)  or  use  it  in  relation 
to  its  availability  (USDI  1989).  Different 
studies  over  the  owl's  range 
demonstrate  that  owls  select  older 
forests  for  foraging  (USDI  1990a);  roost 
sites  are  also  strongly  associated  with 
older  forests. 

Northern  spotted  owls  have  large 
home  ranges  and  utilize  large  tracts  of 
land  containing  significant  acreage  of 
older  forest  to  meet  their  biological 
needs  (USDI  1990a).  As  the  quality  and 
quantity  of  habitat  declines,  annual 
home  range  sizes  increase.  Therefore, 
home  range  sizes  are  not  uniform  across 
the  range  of  the  owl  and  vary  among 
and  within  provinces.  Thomas  et  al. 
(1990)  indicated  median  annual  pair 
home  range  sizes  varied  from  a  high  of 
over  9,000  acres  for  the  Olympic 
Peninsula  to  a  low  of  about  3,000  acres 
for  the  Oregon  Cascades.  Individual 
annual  pair  home  range  sizes  varied 
from  as  small  as  1,000  acres  in  the 
Klamath  Province  to  nearly  30.000  acres 
in  the  Washington  Cascades  (USDI 
1990a). 

Northern  spotted  owls  have  been    , 
observed  over  a  wide  range  of 
elevations,  but  avoid  high  elevation, 
subalpine  forests.  The  range  of  elevation 
in  which  spotted  owls  have  been 
observed  extends  from  70  feet  above  sea 
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level  in  the  Olympic  Peninsula  of 
Washingtdn  to  over  8,000  feet  above  sea 
level  in  California.  The  range  of 
elevations  used  by  owls  generally 
increases  with  decreasing  latitude. 
Higher  quality  habitat  is  usually  found 
at  lower  elevations. 

The  northern  spotted  owl  is  known 
from  most  of  the  major  types  of 
coniferous  forests  from  southwestern 
British  Columbia  through  western 
Washington,  western  Oregon,  and 
northern  California  south  to  San 
Francisco  Bay  wherever  forested  habitat 
still  exists.  Vegetative  composition  of 
spotted  owl  habitat  changes  from  north 
to  south  within  the  owl's  range.  The 
spotted  owl  inhabits  forests  dominated 
by  Douglas-fir  [Pseudotsuga  menziesii) 
and  western  hemlock  [Tsuga 
heterophylla)  in  coastal  forests  of 
Washington  and  Oregon.  At  higher 
elevations  on  the  west  slope  of  the 
Cascades  in  Washington  and  Oregon, 
stands  containing  Pacific  silver  fir 
[Abies  amabilis)  are  commonly  used  by 
owls.  Owls  use  mixed  conifer  stands 
that  may  include  Douglas-fir,  grand  fir 
[Abies  grandis),  and  ponderosa  pine    ' 
[Pinus  pondemsa]  on  the  east  slope  of 
the  Cascades. 

In  southern  interior  Oregon,  habitat 
changes  to  a  drier  Douglas-fir/mixed 
conifer  composition  with  a 
corresponding  shift  in  primary  prey 
species,  from  northern  flying  squirrels 
[Glauocomys  sabrinus]  to  woodrats 
[Neotoma  spp.).  In  California,  spotted 
owls  most  commonly  use  Douglas-fir, 
mixed-conifer,  and  coastal  redwood 
[Sequoia  sempervirens)  forest  types  but 
are  also  found  in  mixed  conifer- 
hardwood  habitat  types  and  in  stands 
dominated  by  ponderosa  pine  in  the 
eastern  portion  of  the  range. 

Historically,  habitat  for  the  northern 
spotted  owl  was  fairly  continuous, 
particularly  in  the  wetter  parts  of  its 
range  in  northern  California  and  most  of 
western  Oregon  and  Washington. 
Habitat  for  the  owl  in  the  drier  portions 
of  its  range  in  parts  of  southern  Oregon 
and  northern  California  is  not 
continuous,  but  occurs  naturally  in  a 
mosaic  pattern.  This  mosaic  occurs  in 
the  souOiem  interior  portions  of  the 
bird's  range,  but  also  occurs  to  some 
extent  in  the  eastern  Cascades  in 
Oregon  and  Washington. 

Forest  Practices 

Forest  structure  also  differs 
significantly  because  of  varied  timber 
management  practices  within  the  range 
of  the  spotted  owl.  Current  management 
practices,  such  as  clearcutting,  even- 
aged  management,  and  short  rotations 
preclude  development  of  suitable 
habitat  Timber  harvest  (predominantly 


clearcutting)  along  with  natural 
perturbations  results  in  the  loss  of  owl 
habitat  and  increases  forest 
fragmentation.  In  many  areas, 
management  practices  have  left  small 
fragmented  patches  of  older  forests, 
separated  by  large  stretches  of  younger 
forests  that  have  yet  to  develop  habitat 
characteristics  used  by  owls.  These 
practices  have  had  an  impact  on  the 
current  presence  and  distribution  of 
spotted  owls,  their  survival  and 
reproductive  success,  and  their  ability  to 
successfully  disperse,  and  also  may 
have  led  to  increased  competition  with 
barred  owls  [Strix  varia]  and  predation 
by  great  homed  owls  [Bubo  viiginianus] 
and  other  open-forest  predators.  As 
habitat  has  become  more  fragmented, 
the  direct  effects  of  increased 
competition  and  predation  may  have 
become  more  pronounced. 

Often,  when  forests  are  clearcut,  the 
area  is  replanted  with  a  single  or  few 
species  of  the  same  age.  Site- 
preparation  activities,  such  as 
prescribed  burning,  often  remove  the 
dead  standing  and  down  material.  As 
timber  plantations  increase  in  age,  . 
timber  managers  may  control  competing 
vegetation,  such  as  hardwoods,  through 
the  use  of  herbicides  or  mechanical 
methods.  These  actions  tend  to  reduce 
or  delay  the  ability  of  the  site  to  attain 
the  characteristics  normally  associated 
with  owl  presence. 

Timber  harvest  employing  a  pattern 
of  small  dispersed  clearcuts,  eventually 
leads  to  a  situation  where  the  remaining 
patches  of  older  forests  are  so  small  as 
to  be  influenced  by  edge  effects  (e.g., 
windthrow,  microclimate  changes) 
which  may  reduce  the  ability  of  the  area 
to  support  successfully  reproducing 
owls.  These  types  of  situations  may  be 
most  noticeable  where  past  timber 
harvesting  has  been  heaviest  e.g.,  in  the 
Oregon  Coast  Ranges  and  on  Blireau  of 
Land  Management  (Bureau)  lands  that 
are  interspersed  in  a  checkerboard 
pattern  with  heavily  harvested  private 
lands.  Because  of  the  extent  of  past 
harvest  using  these  patterns,  the 
remaining  effective  (i.e.,  to  support 
successful  reproduction)  suitable  nesting 
and  roosting  habitat  may  be 
considerably  less  than  the  total  amount 
of  owl  habitat  remaining  over  the  owls' 
range. 

FUstorical  logging  practices  in  the 
drier  portions  of  the  species  range,  such 
as  the  mixed  conifer  zone  of  southern 
Oregon,  along  the  east  side  of  the 
Cascades  in  Oregon  and  Washington, 
and  in  parts  of  interior  northern 
California,  consisted  of  more  selective 
timber  harvesting  than  in  other  areas, 
often  leaving  remnan^  patches  of  stands 
of  varying  ages  and  with  some  older 


forest  characteristics.  The  uneven-age 
management  practices  usually  result  In 
more  ecologically  diverse  stands. 
Techniques  such  as  individual  tree 
selection,  retention  of  hardwoods,  and 
retention  and/or  creation  of  standing 
and  down  dead  material  seem  to 
repUcate  more  natural  forest  conditions 
sooner  following  harvest  than  do  more 
intensive  management  practices  such  as 
clearcutting.  Spotted  owls  are  found 
more  often  in  stands  managed  under 
these  prescriptions  (which  may  result  in 
greater  diversity)  than  in  those  subject 
to  even-age  regeneration  following 
clearcutting,  although  the  contribution  of 
uneven-aged  managed  stands  to 
maintaining  a  viable  owl  population  is 
tmknown. 

Current  and  historic  spotted  owl 
habitat  loss  is  laigely  attributable  to 
timber  harvesting  and  land  conversion 
practices,  although  natural  disturbances 
such  as  forest  fires  and  blowdowns 
have  caused  losses  as  well.  Habitat  for 
northern  spotted  owls  has  been 
declining  since  the  arrival  of  European 
settiers.  Although  the  extent  of  nesting 
and  roosting  habitat  before  the  1800s  is 
difficult  to  quantify,  estimates  of  17.5 
million  acres  in  1800  and  the  current 
estimate  of  7.5  million  acres  (Thomas  et 
al.  1990)  suggest  a  reduction  of  about  80 
percent  in  the  past  100  years.  Other 
estimates  suggest  that  the  reported 
decline  in  historical  habitat  may  have 
been  as  high  as  83  to  88  percent  (USDI 
199a  Bootii  1991).  Historically,  habiUt 
reduction  has  not  been  uniform 
throughout  the  owl's  range,  but  has  been 
concentrated  at  lower  elevations, 
pariiculariy  in  the  Coast  Ranges.  Past 
logging  practices  may  have  had  the 
greatest  impact  on  the  status  of  the  owl 
in  northwestern  Oregon  and 
southwestern  Washington. 

Although  timber  harvest  in  the  Pacific 
Northwest  has  a  long  history,  spotted 
owl  habitat  over  its  range  has  decreased 
most  rapidly  since  the  19e0s,  thus 
leading  to  listing  the  owl  as  threatened. 
Based  on  information  from  the  Forest 
Service  (USDI  1990a),  the  amount  of 
suitable  spotted  owl  habitat  (i.e.,  for 
nesting,  roosting,  and  foraging)  on  non- 
reserved  Forest  Service  lands  in 
Washington  and  Oregon  has  declined 
due  to  harvest  by  approximately  3.4 
million  acres  (60  percent)  over  the  last 
30  years;  there  are  no  estimates  on  the 
decline  of  other  forest  types  such  as 
dispersal  habitat  Of  the  neariy  72 
million  acres  of  nesting  and  roosting 
habitat  on  Federal  lands,  about  80 
percent  is  currendy  classified  as  timber 
production  land,  28  percent  is 
withdrawn  (mostiy  wilderness  and 
parks),  and  12  percent  unsuitable  for 
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timber  prodaction;  mocb  of  the  reserved 
and  land  tsuaitabie  for  tioiber 
production  is  also  ansoitaUe  (or  owls 
(USDI  1980a). ' 

'  ForestHBanafement  practices  result  in 
a  forest  age  dtstribution  unnaturally 
skewed  toward  youqger  stands  with 
rotatioo  ages  reflecting  the  deraaad  for 
timber.  Harvest  currently  oomes  from  a 
broad  spectmm  of  age  dasset,  bat  in 
two  decades,  hanwst  will  almost 
entirely  come  from  young  stands  as  tbe 
older  stands  are  harvested  (USOl  1990). 
Planned  harvest  in  the  next  50  years  i» 
expected  to  redoce  the  average  age  of 
trees  harvested  to  80-00  years  or  less  on 
Forest  Service  lands,  to  SO-year  trees  on 
Bureau  lands,  and  to  4S-65  years  on 
private  lands  (Sessions  et  al.  1990). 

While  future  events  are  difficult  to 
predict,  past  trends  strongly  suggest  that 
much  of  the  remaining  unprotected 
spotted  owl  habitat  could  disappear 
within  20  to  30  years.  On  some  Forests 
and  Bureau  Districts,  the  unprotected 
habitat  could  disappear  within  10  years 
(USDI  19908).  The  Bureau  reported  in 
1987  that  at  the  aorent  rate  of  harvest 
older  forest  on  their  lands  will  be 
harvested  within  25  years.  These  recent 
trends  may  have  had  a  large  impact  on 
the  sustainabillly  of  current  harvest 
rates  into  the  fiiture  as  wdl  as  the 
ability  of  tbe  ecosystem  to  withstand 
continuing  rapid  chaoge  for  aQ  species. 

These  patterns  have  led  to  concern 
over  the  isolation  of  local  and  provincial 
populations  of  owls,  which  in  turn  could 
lead  to  farther  genetic  and  especially 
demographic  instability.  Without 
changes  in  forest  management  practices, 
remaining  soitaUe  habitat  will  exist  as 
small  islands  of  vaiying  size,  spacing, 
and  surtabfiity,  and  recruitment  of  new 
suitable  habitat  will  not  offset  the  rate 
of  loss  and  conversion.  As  a  result,  local 
populations  will  become  smaller  in 
number  and  more  isolated  from  otfier 
populations,  whidi  increases  the  risk  of 
extirpation  of  sach  populations,  lliose 
habitat-driren  processes  of  local 
colonization  and  extirpation  will  lead  to 
further  instability  of  die  subspecies. 

Provincial  Variatioa 

The  range  of  the  northern  spotted  owl 
encompasses  a  number  of  physio^aphic 
provinces  tint  depict  local  climatic  and 
geological  conditions  in  the  Northwest 
(Franklin  and  Dymess  1973);  the  report 
covered  only  Oregon  and  Washington. 
These  conditioDs  are  respons3>le  for  the 
development  of  the  respective 
vegetative  landscapes  within  each 
province.  The  Forest  Service  (USDA 
19fl8)  used  this  infonnation  as  a  HKthod 
of  subdividing  owrl  popalations  for 
administrative  poposes.  Prom  north  to 
south,  their  sobdivisioRS  incladed  the 


Washington  Cascades,  Olympic 
Peninsula,  Washington  and  Oregon 
Coast  Ranges.  Oregon  Cascades,  and 
Klamath  Mountains;  California  was  not 
originally  divided  into  provinces.  The 
ranges  <rf  the  northern  and  California 
spotted  owls  (S.  o.  oocidentaln)  adjoin 
in  the  Pit  Rhrer  area  of  Shasta  County. 
California;  tbe  Recovery  Team  is 
currently  reviewing  the  location  of  the 
line  divi<fing  the  two  subspecies. 
Thomas  et  al.  (1990)  used  this 
information  to  identify  10  separate  areas 
that  reflect  differences  in  spotted  owl 
numbers,  distribution,  habitat  ose 
patterns,  and  habitat  conditions.  Th«r 
provincial  breakdown  inchides  Bie 
Olympic  Peninsula.  Washington 
Cascades  East  and  West  Southwestern 
Washington,  Oregon  Cascades  East  and 
West,  Oregon  Coast  Ranges,  Klamath 
Moimtains  (Oregon/California), 
Northern  Califomia  Coast  Range,  and 
California  Catcadeii/Modoc.  llie 
following  provides  a  summary  of 
problems  identified  in  each  area 
(Thomas  et  al.  1990,  VSDl  iggoa, 
USFWS  1991c): 

— Olympic  Peninsula:  Isolation  of  owls 
due  to  lack  of  linkage  toother 
provinces;  poor  distribution  and 
quality  of  existing  habitat  hi^  level 
of  fra^nentation:  low  pcqwlatioo  size; 
and  variable  to  low  reproductive 
success; 
— Washington  Cascades  East  and  West: 
Poor  distribution  and  quality  of 
existing  habitat;  Ingh  level  aS  natoral 
and  manmade  fra^aentation  (e-g., 
north  Cascades):  high  Mvacep^bHUy  to 
catastrophe  (east  wde):  low 
populaticHi  size:  low  reprodaotiwe 
success;  competition  %nth  baned 
owls;  and  localized  deficienciea  in 
habitat  ooimectivity: 
-^Southwest  Washii^ton:  Lack  of 
connectivity:  little  remaining  habitat 
poor  distribution  and  qaality  of 
existing  halHtat:  very  low  popoiatian 
size;  and  lack  of  Federal  ownership; 
— Oregon  Cascades  East  and  West: 
Localized  deficiency  in  habitat 
connectivity;  poor  distrilmtian  and 
quality  of  existing  habitat  in  some 
areas;  high  level  of  fragmentation  in 
soae  areas  (e.g.,  areas  of  concern); 
hi^  susceptibility  to  catastrophe  (east 
side):  and  low  population  size  in  some 
areas  (e.g..  east  side): 
— Oregon  Coast  Ranges:  Low  j^opnlation 
size;  poor  distribution  and  quality  of 
existing  habitat;  high  level  of 
fragmentation;  lack  of  sufficient 
linkage  to  other  provinces;  low 
reproductive  success;  hi^ 
susceptibility  to  catastnqptte:  and 
large  areas  of  land  not  in  Federal 
ownership; 


—Klamath  Mountains  (Oregon/ 
CaKforma):  Foor  distribution  aid 
quality  of  existing  habitat  in  some 
areas;  Mfli  level  of  natural  and 
manaiade  fragnientation;  hi^ 
susceptibility  to  catastrophe;  and 
localized  deficiencies  in  habitat 
connectivity; 
— Northern  Califomia  Coast  Rangr. 
High  level  of  human-induced 
fragmentation;  and  little  land  in 
Federal  ownership;  and 
— California  Cascades/Modoc  Low 
population  size;  poor  distribution  and 
quality  of  existing  habitat;  high  level 
of  natural  and  huonan-induced 
fragmentation:  poor  reproductive 
success;  competition  with  barred 
owls;  insufficient  linkage  among 
provinces  and  with  the  range  of  the 
Califomia  spotted  owl;  high 
susceptibility  to  catastrophe;  and 
interspersed  landowner^p. 
In  its  status  reviews  and  biological 
opinions  (USFWS  1991a.  b,  and  c) 
addressing  the  spotted  owl,  the  Service 
further  identified  areas  of  conoean 
within  these  areas  arhere  habitat  linkage 
within  and  among  provinoes  is  at 
greater  risk  due  to  past  management 
practices.  These  areas  are  frequently 
associated  with  interspersed 
(checkerboard)  Federal  and  non-Federal 
landowmeesfaip  pattems.  The  areas  of 
concern  are  the  Interstate  90  axea  within 
the  Waahngiton  Cascades  pnnwtce:  the 
Colunfaia  Gorge,  ndndi  enccaapasses  an 
extenrive  want  between  tiw  Oregon  and 
Washington  Cascades  provinces; 
Santieaa  Aiss,  witlna  the  Or^on 
Cascades  pravince;  the  Interstate  S  area 
in  soathem  Oregon;  and  the  Shasta- 
McClond  area  within  the  Klanadi 
Mountains  provinoe  of  northern 
Califomia.  Hie  Interstate  5  ant  consists 
of  three  distinct  sub-areas:  South 
Willamette-Nbcth  Umpqua.  Rogue- 
Umpqua,  and  Soutfi  Ashland,  w^iere 
linkage  among  the  Oregon  Cascades 
East  and  West.  Oregon  Coast  Ranges, 
and  Klama^  Mountains  provinces  is  at 
risk. 

These  subdivisions  provided  more 
manageable  sabtBHts  ^at  were  used  to 
help  conclude  the  designation  process; 
these  subdivisions  will  also  help 
managers  and  others  in  reviewing  local 
impacts  to  critical  habitat.  Tlie 
subdivisions  are  identified  in  the 
Service's  administrative  record  for  this 
issue  (USFWS  1991e). 

Current  Situation 

Popalations  of  spotted  owls  are  not 
evenly  distributed  throughout  its  range 
due  to  variation  in  habitat  conditians 
resulting  from  homan-indaced 
disturbances,  often  exacerbated  by 
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.  landownership  patterns,  and  to  a  lesser 
extent  due  to  natural  disturbances. 
Densities  of  owls  vary  over  its  range 
with  the  greatest  numbers  of  spotted 
owls  found  in  the  west-central  Cascade 
region  of  Oregon  and  the  Coast  Range  of 
northwestern  California  (Thomas  et  al. 
1990).  The  owl  is  uncommon  in  certain 
areas,  e.g.,  in  southwestern  Washington 
and  northwestern  Oregon;  thus,  its 
distribution  is  now  somewhat 
discontinuous  over  its  range.  About  90 
percent  of  the  known  population 
(estimated  over  the  past  5  years]  is  on 
Federal  lands;  about  19  percent  is  on 
Bureau  lands  in  Oregon  (USDI  1990a). 

Comparatively  good  information 
exists  on  the  amount,  quality,  stand  size, 
distribution,  and  contiguity  of  nesting 
and  roosting  habitat  on  Federal  lands 
and  its  ability  to  support  spotted  owls. 
Most  owl  habitat  (about  7.2  million 
acres  of  nesting  and  roosting  habitat,  or 
about  85  percent  of  remaining  habitat)  is 
currendy  found  on  Federal  lands 
throughout  the  owls'  range;  about  20 
percent  is  reserved  (in  wilderness  and 
parks).  For  Federal  lands,  about  2.4 
million  acres  (34  percent]  of  this  type  of 
habitat  occur  in  Washington,  3.6  million 
acres  (51  percent)  in  Oregon,  and  1.1 
million  acres  (15  percent)  in  California 
(Thomas  et  al.  1990,  USDI  1990a).  There 
is  litde  information  available  on  the 
amount  and  distribution  of  additional 
habitat  that  supports  dispersed;  many 
areas  especially  on  Bureau  lands  in 
Oregon  are  already  below  the  standard 
recommended  by  the  ISC  (USFWS 
1991a).  The  distribution  of  forest  habitat 
that  meets  the  dispersal  criteria  was  not 
available.  As  a  result  of  the  distribution 
and  abundance  of  habitat.  Federal  lands 
will  play  the  significant  role  in  the 

.  current  protection  and  future 
conservation  of  the  northern  spotted 
owl. 

About  400,000  acres  of  existing 
suitable  habitat  are  found  on  State  lands 
in  the  3  States;  the  majority  (about 
300,000  acres)  are  found  in  Washington 
(G.  Gould,  Endangered  and  Threatened 
Species  Coordinator,  California  Dept  of 
Fish  and  Game;  D.  Hays,  Spotted  Owl 
Coordinator,  Washington  Dept.  of 
Wildlife;  V.  Johnson,  Spotted  Owl 
Coordinator,  Oregon  Dept.  of  Fish  and 
Wildlife,  pers.  comm.].  State  lands  tend 
to  occur  in  large  blocks  of  ownership; 
existing  suitable  habitat  on  these  lands 
for  the  most  part  may  be  less  widely 
dispersed  and  found  in  larger  blocks 
than  on  private  lands.  More  information 
exists  for  State  lands  in  Washington 
then  the  other  two  states;  there  is  less 
information  about  the  quality  of  owl 
habitat  on  most  State  lands  than  on 
Federal  lands.  Because  of  availabiUty 


and  distribution,  the  quality  of 
remaining  habitat  on  State  lands  may  be 
less  than  that  on  Federal  lands. 

State  lands  will  be  important  to  the 
recovery  of  the  owl  since  most. are 
located  in  key  areas  that  provide  inter- 
and  intra-provincial  linkage  where  litde 
if  any  Federal  lands  occur  (primarily  in 
southwest  Washington,  northwest 
Oregon,  and  on  the  western  Olympic 
Peninsula);  ciurendy  few  owls  are 
known  to  occur  on  some  of  these  lands. 
These  lands  support  critical  links  to  the 
Olympic  Peninsula,  across  the  Columbia 
Gorge  between  northwest  Oregon  and 
soudiwest  Washington,  and  in  the 
California  Coast  Range.  This  linkage 
function  prompted  the  ISC  to 
recommend  designation  of  Habitat 
Conservation  Areas  (HCAs) 
incorporating  key  blocks  of  State  lands. 

Existing  suitable  spotted  owl  habitat 
on  tribal  lands  (about  350,000  acres]  is 
found  mosdy  on  five  Indian  Nations 
(Yakima  and  Quinault  in  Washington; 
Warm  Springs  and  Grande  Ronde  in 
Oregon;  and  Hoopa  in  California)  (C. 
Ogden,  Spotted  c5whCoordinator, 
Bureau  of  Indian  Affairs,  pers.  conun.). 
The  majority  of  existing  suitable  habitat 
(about  250,000  acres)  is  found  on  the 
Yakima  Indian  Nation;  information  on 
the  quality,  stand  size,  and  distribution 
of  suitable  habitat  on  the  other  four 
areas  is  variable.  The  Yakima  Nation 
predominandy  harvests  timber 
selectively  throughout  their  lands  that 
currendy  support  pairs  of  spotted  owls. 

Private  lands  in  Oregon  and 
Washington  currendy  provide  less  than 
500,000  acres  of  nesting  and  roosting 
habitat  (<  5  percent  of  total  owl  habitat 
although  estimates  are  incomplete)  . 
(Hays  and  Johnson,  pers.  comm.).  Most 
stands  are  remnant  patches  of  older 
trees  that  had  not  previously  been 
harvested  or  stands  resulting  from  past 
tmeven-aged  harvest  methods. 
Incomplete  information  exists  on  the 
quality,  stand  size,  and  distribution  of 
habitat  on  these  lands  or  their  present 
ability  to  support  spotted  owls  (no 
habitat  maps  are  available).  Most 
known  remaining  stands  of  suitable 
habitat  are  highly  dispersed  in  small 
patches  throughout  the  range  of  the  owl 
in  these  two  States.  Most  of  these  lands 
may  contribute  in  supporting  dispersal 
and  have  the  potential  to  support 
roosting  and  nesting  (if  trees  are 
allowed  to  mature  and  harvest  patterns 
change). 

In  CaUfomia.  about  500.000  acres  of 
existing  owl  habitat  occur  on  private 
lands;  about  450,000  of  these  acres  are 
found  in  the  coastal  redwoods,  although 
estimates  are  incomplete  (Gould,  pers. 
comm.).  Lands  on  the  east  side  of  the 


owls'  range  in  California  are  similar  to 
those  described  for  private  lands  in 
Oregon  and  Washington.  Many  of  these 
lands  are  selectively  harvested  and 
support  owls.  As  discussed  earlier,  the 
redwoods  present  a  unique  situation  due 
to  their  rapid  growth  and  other  factors. 
As  a  result  extensive  tracts  of  habitat 
exist  on  private  lands  in  the  redwood 
region  along  with  a  large  number  of  owl 
pairs.  Although  surveys  on  private  lands 
in  the  redwoods  have  not  been 
completed,  and  knowledge  of  owl 
distribution  is  incomplete,  currendy 
about  40  percent  of  the  known  pairs  are 
found  on  non-Federal  lands  in 
California. 

Previous  Management  Attempts 

The  history  of  the  spotted  owl  issue 
began  before  the  passage  of  the 
Endangered  Species  Act  in  1973.  Prior  to 
listing  the  spotted  owl  as  a  threatened 
species,  many  different  approaches  to 
spotted  owl  management  and  research 
were  being  implemented  by  Federal  and 
State  resource  agencies.  Attempts  to 
focus  on  owl  management  (primarily 
through  temporary  protection  of  pair 
sites)  began  in  the  mid-1970s,  often  in  an 
uncoordinated  and  Inconsistent  fashion; 
coordination  among  involved  parties 
has  been  a  continuing  problem. 

Attempts  to  avoid  conflicts  by 
managing  spotted  owls  and  old  growth 
forest  habitat  were  increasingly 
unsuccessful  in  the  1980s  and  resulted  in 
a  series  of  lawsuits,  challenges,  or 
appeals  under  the  National 
Environmental  Policy  Act  the  Migratory 
Bird  Treaty  Act  the  Nationad  Forest 
Management  Act  and  the  Federal  Lands 
Policy  and  Management  Act  mosdy 
prior  to  the  listing  of  the  northern 
spotted  owl  in  1990.  These  lawsuits  have 
had  a  significant  impact  on  recent 
timber  harvest  levels  and  on  the  way 
that  the  Forest  Service  and  Bureau  have 
managed  for  spotted  owls  (i.e.,  changes 
in  previous  management  of  Spotted  Owl 
Habitat  Area  (SOHAs),  Spotted  Owl 
Management  Areas  (SOMAs),  or 
Bureau/Oregon  Department  of  Fish  and 
Wildlife  (ODFW)  agreement  areas)  and 
old  growth,  and  have  contributed  to  the 
current  situation  leading  to  the 
development  of  the  ISC  Plan  (discussed 
below)  and  the  listing  of  the  owl.  The 
challenges  have  also  increased 
congressional  interest  in  resolving  the 
issue  of  forest  management  conflict  in 
the  Pacific  Northwest  (of  which  the  owl 
is  only  one  part).  A  complete  discussion 
of  the  history  and  chronology  of  past 
spotted  owl  management  attempts  can 
be  found  in  die  ISC  Han  (Thomas  et  al 
1990). 
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In  light  of  the  growing  uncertainty 
surroundiog  the  status  of  the  spotted 
owL  an  Interagency  Agreoaent  was 
signed  in  19i9  by  the  Bureau,  the 
Service,  the  Forest  Service,  and  the 
National  Park  Service  establishing  the 
ISC.  a  committee  of  scientists  and 
management  biologists,  to  reevaluate 
the  Qurrent  management  status  of  the 
subspecies.  The  diarter  commissioning 
the  ISC,  mandated  in  section  316  of 
Public  Law  101-121  in  October  of  1989. 
specifically  directed  the  group  to 
develop  a  scientifically-based 
conservation  strategy  for  the  northern 
spotted  owl;  the  Charter  did  not  address 
the  Act.  On  April  4, 1990,  the  ISC  Plan 
(Thomas  et  al.  1990]  was  released.  This 
plan,  which  focused  primarily  on 
Federal  and  to  a  lesser  extent  State 
lands,  used  die  best  available  biological 
information  on  the  subspecies  and 
outlined  a  strategy  to  ensure  long-term 
viability  for  the  owl  in  well-distributed 
numbers  throughout  its  range. 

The  ISC  developed  a  scientifically 
credible  conservation  strategy,  applying 
principles  of  ecology  and  conservatitHi 
biology  and  utilizing  available  spotted 
owl  research  data.  The  ISC 
recommended  implementing  a  system  of 
HCAs  capable  of  supporting  multiple 
pairs  of  spotted  owls  and  a  Banagement 
standard,  thought  to  be  consistent  with 
sustained  yield  management,  for  the 
remaiiung  forest  matrix  to  provide  for 
dispersal  among  the  HCAs  (50-11-40 
rule)  where  50  percent  of  the  forest 
habitat  would  be  managed  for  11  iitch 
dbh  and  40  percent  canopy  closure.  In 
addTition.  the  ISC  recommended  an 
adaptive  management  strategy  to 
modify  the  plan  as  further  data  on  the 
owl's  biology  and  forest  management 
were  obtained. 

The  ISC  concluded  diat.  if  fiilly 
implemented  by  die  Forest  Service  and 
the  Bureau  beginning  in  Fiscal  Year  1991 
and  with  continuing  adaptive 
management,  the  plan  should  provide 
for  the  owl's  survival  for  a  100-year 
period.  No  individual  part  of  this 
management  plan  was  designed  to  stand 
alone  and  the  future  success  of  the  plan 
was  dependent  upon  full  and  timely 
implementation.  Recommendations  were 
also  made  to  estabUsh  HCAs  on  key 
State  lands  (raosdy  in  important  linkage 
areas  where  there  are  few  or  no  Federal 
lands]  and  hatutat  management  on 
private  aod  tribal  land*  tfarevghout  the 
owb'  range  was  encouraged.  Even  with 
the  development  of  the  ISC  Ffan  existing 
information  indicates  little  change  in  the 
status  or  Baoagemeat  of  owl  hahitadt 
since  the  owi  was  listed.  Cuirent  forest 
management  continues  to  reduce  the 


quantity  and  quality  of  spotted  owl 
habitat 

The  ISC  acknowledged  a  number  of 
population  and  habitat  risk  factors 
associated  with  the  long-term  nabnv  of 
the  strategy  that  may  increase  over  time. 
Full  implementation  of  the  ISC  Man 
provides  protection  for  a  spotted  owl 
population  that  is  smaller  than  currently 
known  to  inhabit  Northwest  forests, 
and,  in  fact,  will  probably  resalt  in  a 
near-term  loss  of  a  "significant  portion" 
of  the  existing  spotted  owl  population 
(Hiomas  et  al.  1990).  The  ISC  Plan, 
under  a  worst-case  scenario,  may  result 
in  a  protected  population  that  would  be 
about  SO  percent  of  the  currently  known 
number  of  spotted  owl  pairs.  The 
projected  number  was  based  on  the  loss 
of  all  owl  pairs  outside  of  HCAs, 
although  some  unknown  number  of  pairs 
would  occur  in  other  reserved  areas, 
forested  areas  unsuitable  ior  timber 
harvest,  and  older  managed  forest 
stands. 

The  long-term  success  of  the  ISC  Plan 
is  based  on  the  expectation  that  (1)  the 
HCAs  would  eventually  recover 
sufficiently  to  support  the  hypothesized 
nmnbers  ot  owls  and  thus  a  stable 
population  of  owls  and,  (2)  linkage 
through  the  surrounding  forest  matrix 
would  suffice  for  genetic  and 
demographic  exchange  among  the  HCAs 
and  physiographic  provinces.  The  ability 
of  HCAs  to  contribute  to  maintaining  a 
viable  and  recoverable  owl  population 
is  direcUy  correlated  with  the  quality 
and  quantity  of  suitable  nesting  and 
roosting  habitat  within  these  areas;  no 
timber  harvest  was  recommended  by  the 
ISC  within  HCAs. 

The  ISC  Plan  was  prepared  before  the 
owl  was  listed  as  threatened  and  did  not 
explicitly  address  recovery,  critical 
habitat,  or  other  aspects  of  the 
Endangered  Species  Act.  The  Service 
recognizes  the  importance  of  the  ISC 
Plan  and  the  essential  role  of  the  HCAs 
in  the  owls'  conservation.  The  ISC  Plan 
comi^ements  this  critical  habitat 
determination  by  stressing  the  need  for 
protection  for  all  facets  of  the  owls'  life 
history,  including  dispersal  (through  SO- 
11-40)  outside  of  areas  identified  in  this 
rule  as  critical  habitat  The  ISC  concept 
emphasizes  the  importance  of  managing 
large  and  well-distributed  bkicks  of 
suitable  owl  habitat  that  are  sufficiently 
connected  to  maintain  a  stable  and  weU- 
distributed  population  throuf^oat  the 
owls'  range. 

With  nspect  to  implementation  of  the 
ISC  Plan,  the  Forest  Service  issaed  a 
notice  on  October  3, 199a  (55  FK  41121 
which  vacated  their  previous  spotted 
owl  maBagement  gnidehnes  ami 
established  the  agency's  intent  to 


conduct  5iture  timber  operations  "•  •  • 
in  a  maimer  not  Inconsistent  with  •  •  •" 
the  ISC  nan.  On  August  6, 1990.  the 
Bureau  released  its  management 
guidelines,  referred  to  as  the  lamison 
Strategy  (USDI  1990b),  for  the  northern 
spotted  owl  that  incorporated  parts  of 
the  ISC  Plan  (i.e..  HCAs,  the  50-11-40 
rule  only  where  possible),  while 
emphasizing  the  Bureau's  requirements 
under  the  Federal  Land  Pdicy  and 
Management  Act  (FUMA)  and  the 
National  Environmental  Policy  Act 
(NEPA)  to  analyze  other  alternatives 
during  preparation  of  new  resource 
management  plans.  The  Bureau's 
guidelines  established  interim  guidance 
until  Fiscal  Year  1993  when  resource 
management  plans  were  to  be 
completed. 

Both  the  Forest  Service  and  the 
Bureau  are  currently  nearing  completion 
of  their  resource  management  planning 
efforts.  On  May  23, 1991,  the  Western 
District  Court  in  Seattle  ruled  against 
the  Forest  Service  for  failing  to  complete 
the  NEPA  process  in  vacating  the  old 
SOHA  system  and  implementing  the  iSC 
Plan;  the  ruling  affects  timber  sales  in 
owi  habitat.  The  Forest  Service  issued  a 
draft  HIS,  in  September  1991,  indudhig 
the  ISC  Plan  as  then-  preferred 
alternative.  TTie  Court  requires  them  to 
complete  their  management  plan  and 
accompanying  EIS  by  March  1992. 

On  September  11. 1991,  the  U.S. 
District  Court  in  Oregon  enjoined  the 
Bureau's  Jamison  Strategy  over  the 
Bureau's  failure  to  consult  with  the 
Service  pursuant  to  section  7  of  the  Act. 
The  injunction  did  not  affect  actual 
timber  sales.  The  Bureau  continued  to 
harvest  in  some  areas  below  the  50-11- 
40  standard  and  has  proposed  timber 
sales  originally  planned  in  1990  within 
HCAs;  salvage  sales  are  also  planned 
within  HCAs.  On  June  17, 1991,  the 
Service  determined  that  52  timber  sales 
proposed  by  the  Bureau,  located 
primarily  in  the  Oregon  Coast  Ranges, 
would  ieopardize  the  continued 
existence  of  the  northern  spotted  owl 
(USFWS  1991a).  "nie  Bureau  modiHed  8 
of  the  sales  and  requested  exemption 
from  the  requirements  of  secticm  7  of  the 
Act  on  the  remaining  44  sales.  The 
exemption  (**God  Squad")  process  is 
currently  underway;  some  of  these  sales 
are  in  critical  habitat. 

Recent  Developments 

In  late  May  1991,  the  Agriculture  and 
Merchant  Marine  and  Fisheries 
Committees  of  the  US.  House  of 
Representatives  established  a  ScientiTic 
Panel  to  address  die  needs  of  all  forest 
species  and  forest^related  ecosystems  in 
the  Pacffic  Northwest  so  as  to  determine 
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a  possible  course  of  actkHi  for 
developing  a  k»g-tenn  sobtion  to 
current  and  eiqiected  resource  conflicts 
with  emphasis  placed  on  conserving  the 
spotted  owl.  On  October  8. 1991,  the 
Panel  provided  a  report  to  Congress 
entitled  "Alternatives  for  Management 
of  Late-Successiooed  Forests  of  the 
Pacific  Northwest"  which  outlined  14 
alternatives  that  provided  different 
levels  of  protection  for  forest 
ecosystems  along  with  (Afferent  timber 
harvest  levels  (Johnson  et  aJ.  1991).  The 
Scientific  Panel  concluded,  among  other 
things,  that  continued  high  timber 
harvest  rates  are  inconsistent  with 
ecosystem  protection  and  both  cannot 
be  accomplished.  At  this  time  no 
decision  has  been  made  by  Congress  as 
to  adoption  of  that  report  or  any  of  its 
alternatives. 

The  Service  is  currently  coordinating 
with  a  niunber  of  public  and  private 
entities  to  develop  management  or 
habitat  conservation  plans  to  help  offset 
impacts  to  owls  resulting  from  current  or 
future  actions.  Private  timber  companies 
and  the  State  of  California  are  actively 
pursuing  completion  of  habitat 
conservation  plans  (HCPs)  under 
Section  10  of  the  Endangered  ^des 
Act  on  the  east  side  of  the  Klamath 
province  and  in  the  redwoods.  The 
Bureau  of  Indian  Affairs  and  die  Yakima 
Indian  Nation  are  developing  a  harvest 
management  plan  for  their  lands  that  is 
intended  to  be  compatible  with  spotted 
owls. 

In  February  1991,  the  Department  of 
the  Interior  established  a  Recovery 
Team  for  the  northern  spotted  owl  that 
represents  the  major  Federal  and  State 
agencies  involved  with  this  issue.  Hie 
Recovery  Team  is  evaluating  critical 
habitat,  the  ISC  Plan,  and  ail  other  new 
and  pertinent  information:  it  expected  to 
produce  a  draft  recovery  plan  in  1992 
that  outiines  the  goals  and  objectives  for 
recovering  (i.e.,  delisting)  the  northern 
spotted  owl.  This  plan  should  help 
define  management  (uescriptions  for 
critical  habitat.  The  Service  will  review 
the  scope  and  extent  of  this  critical 
habitat  rule  following  completion  of  the 
recovery  planning  process. 

Criteria  for  Meati^iiig  Critical  HaUUt 

The  maintenance  of  stable,  self- 
sustaining,  and  well-distribnted 
populations  of  northern  spotted  owls 
throughout  their  range  is  depemlent 
upon  habitat  quahty  and  its  ability  to 
support  dusters  of  successfoUy 
reprodudng  owb  that  are  sufficiently 
integrated  to  avoid  or  reduce 
demographic  and/or  genetic  problems 
through  time.  The  biological  and 
physical  characteristics  of  the  forest 
habitat  that  somwft  nestiDg,  roosting. 


foraging,  and  dispersal  are  essential  for 
this  purpose. 

The  Service's  primary  objective  in 
designating  critical  habitat  was  to 
identify  existing  spotted  owl  habitat  and 
to  highlight  specific  areas  where 
management  considerations  should  be 
given  highest  priority  to  manage  habitat. 
Critical  habitat  focuses  on  the  nesting 
and  roosting  habitat  as  the  most 
important  elements  of  spotted  owl 
habitat.  However,  in  its  designation  of 
critical  habitat  the  Service  has 
considered  all  habitat  types  needed  by 
the  owl  through  its  definition  of  the 
primary  constituent  elements. 

Using  habitat  maps,  the  Service 
developed  criteria  to  identify  which 
parcels  containing  these  attributes 
would  be  induded  as  critical  habitat 
Because  habitat  maps  available  to  the 
Service  were  generally  based  on  the 
varying  definitions  of  "suitable  habitat" 
used  by  the  agendes,  the  major  focus 
was  on  habitat  that  provides  nesting, 
roosting,  and  some  foraging  attributes. 
The  quality  of  remaining  habitat  varies 
across  the  owls'  range,  and  so  the 
Service  made  judgments  about  the 
appropriateness  of  induding  specific 
areas.  To  assist  in  these  determinations, 
the  Service  relied  upon  the  following 
prindples  (Thomas  et  al.  1990): 
—Develop  and  maintain  large 

contiguous  blocks  of  habitat  to 

support  multiple  reintidudng  pairs  of 

owls; 
— ^Minimize  fiagmentation  and  edge 

effect  to  improve  habitat  quahty: 
— Minimize  distance  to  fadUtate 

dispersal  aimmg  blocks  of  breeding 

habitat  and 
— ^4amtain  range-wide  distribution  of 

habitat  to  fac^tate  recovery. 

Several  qualitative  criteria  were 
considered  wdien  determining  whether 
to  select  spedfic  areas  as  critical 
habitat  The  fi^owing  discussion 
describes  the  criteria  and  provides  sn 
explanation  of  their  use  in  selecting 
specific  areas.  The  Service  did  not 
establish  population  goals  for  individual 
critical  habitat  units,  provinces,  or  the 
range  of  the  owl  as  part  of  the  selection 
criteria.  It  is  assumed  that  these  may  be 
identified  in  the  recovery  plan,  if 
appropriate. 

(1)  Presently  sujtobh  habitat 
emphasigad:  The  Service  concentrated 
on  die  existence  of  presently  suitable 
owl  habitat  in  coniferous  arid 
coniferoos/mixed-hardwood  forests  that 
contained  (me  or  more  of  the  primary 
constituent  elements  (primarily  nesting 
and  roosting,  bat  also  foraging  and 
dispersal).  The  definition  of  "soitable" 
habitat  was  generally  equivalent  to  tfie 
structiu^  of  Douglas-fir  stands  80  or 


more  years  of  age  (with  adjustments  for 
local  variation  or  conditions). 

(2)  Large  contiguous  blocks  of  habitat 
emphasized:  To  respond  to  the  habitat 
needs  of  the  northern  spotted  owl,  the 
Service  identified  large,  contigiious 
blocks  of  habitat  or  areas  that  mostly 
consisted  of  owl  habitat.  To  accomplish 
this  the  Service  began  with  areas 
previously  designated  as  Category  1 
HCAs  (areas  «vith  potential  to  support 
20  or  more  pairs).  Category  2 1-iCAs 
(areas  with  potential  to  support  fewer 
than  20  pairs),  and  dusters  of  Category  3 
HCAs  (sin^  pair  HCAs)  within  iU 
critical  habitat  designation.  Habitat  not 
previously  induded  in  HCAs  was  also 
was  considered  for  designation  where 
large  areas  of  fairiy  unfragmented 
habitat  existed  outside  of  an  existing 
HCA.  For  the  most  part  these  areas 
needed  to  be  of  suffident  size  to  support 
two  or  more  pairs  (based  upon  the  mean 
home  range  size  for  the  province)  and 
fall  within  the  spacing  recommeiidations 
identified  in  the  ISC  Plan.  In  selecting 
areas  for  designation  aS  critical  habitat 
the  intent  was  to  follow  rules  similar  to 
those  outlined  in  the  ISC  Plan  on 
contiguity,  shape,  habitat  quaUty, 
spacing,  and  location  within  the  range. 
For  example,  areas  were  selected  so 
that  critical  habitat  units  would  be  as 
compad  as  possible;  spider-shaped 
areas  are  less  valuable  for  spotted  owls 
because  of  the  large  amount  of  forest 
edge. 

(3)  Quality  of  existing  habitat  The 
Service  evaluated  the  quality  of  existing 
habitat  based  on  available  habitat  maps 
and  tried  to  encompass  the  best 
available  habitat  (i.e.,  the  least 
fragmented,  most  contiguous,  lower 
elevation  habitat  areas)  in  the  critical 
habitat  units.  The  Service  focused  on 
habitat  that  wras  within,  adjacent  to.  or 
in  dose  proximity  to  an  existing  HCA; 
areas  with  minimal  fragmentation  were 
selected  over  areas  with  more  extensive 
fragmentation,  in  carrying  out  this 
evaJuatioo.  the  Service  reviewed  all 
available  information  regarding  the 
habitat  quality  existing  in  the  HCA's 
idoitlfl^  by  the  ISC  and  made  an 
independent  determination  regarding 
the  existence  of  the  primary  constituent 
elements  essential  to  the  spedes. 

(4)  Dispersal  distances  minimized: 
Designation  of  critical  habitat  provides 
no  protection  for  lands  not  included  in 
the  des^nation.  As  a  result  die  Service 
made  the  detenntnation  not  to  violate 
the  spadng  guidelines  in  the  ISC  Plan.     >• 
Critical  habitat  units  minimize  distance 
between  adjacent  units,  thereby 
fadlitating  dispersel  and  linkage.  In 
some  areas  units  are  nearly  contignous 
whidi  win  help  reduce  gaps  witfifai  the 
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range  of  the  owl,  especially  in  areas  of 
concern  (e.g.,  Bureau  lands  in  the 
Oregon  Coast  Range). 

(5)  Occupied  habitat  emphasized:  In 
selecting  critical  habitat,  the  Service 
gave  primary  consideration  to  habitat 
currently  occupied  by  pairs  or  resident 
singles;  however,  some  unoccupied 
areas  were  selected  if  they  were 
important  for  other  reasons  (e.g., 
linkage).  All  areas  selected,  however, 
have  potential  for  supporting  owls. 

(6)  Maintain  rangewide  distribution: 
The  Service  designated  critical  habitat 
units  throughout  the  existing  range  of 
the  owl  which  will  help  maintain  the 
variation  that  occurs  over  its  range.  In 
some  cases,  the  only  constituent  habitat 
element  currently  supported  by  these 
areas  is  dispersal  habitat.  These  areas 
should  provide  sites  where  owls  moving 
across  the  landscape  can  find  shelter 
and  prey  and  should  eventually  provide 
nesting  habitat  as  well.  To  be  truly 
successful  as  stepping  stones  to  improve 
linkage,  these  areas  must  in  the  future 
provide  nesting  habitat  to  support  an 
adequate  distribution  of  owls.  For 
example,  relatively  few  owls  remain  in 
the  area  between  the  Olympic  Peninsula 
of  Washington,  east  to  the  Washington 
Cascades,  or  south  to  the  Siuslaw 
National  Forest  of  Oregon;  however, 
linkage  within  tliis  area  is  essential  to 
the  recovery  of  the  subspecies  and  to 
maintain  a  population  in  the  Olympic 
Peninsula. 

(7)  Need  for  special  management  or 
protection:  The  Service  evaluated  the 
need  for  special  management  because  of 
the  existing  situation  (e.g.,  current 
quality  of  existing  habitat),  low 
population  density,  or  connectivity 
problems  (e.g.,  areas  of  concern). 
Although  most  critical  habitat  imits 
were  designated  based  upon  the 
presence  of  existing  habitat,  some  were 
selected  because  of  their  need  for 
special  management  or  protection. 
I^imary  emphasis  was  given  to  areas  of 
concern  (as  identified  in  the  ISC  Plan 
and  this  Service's  status  reviews)  that 
require  special  management.  Emphasis 
was  also  given  to  the  contribution  that 
area  would  make  to  the  conservation  of 
the  owl. 

(8)  Adequacy  of  existing  regulatory 
mechanisms:  The  Service  considered  the 
existing  legal  status  of  areas  (i.e.. 
whether  areas  were  already  protected 
for  other  reasons  such  as  wilderness  or 
parks)  and  did  not  formally  designate 
protected  areas  as  critical  habitat.  Some 
HCAs  or  portions  of  HCAs  were  not 
included  in  this  rule  because  they  were 
already  protected  in  wilderness.  State 
parks,  or  National  Parks  and 
Monuments.  The  Service  also 
considered  the  value  of  other  processes 


(e.g..  the  HCP  process  currently 
underway  in  California)  and  the  ability 
of  those  processes  to  provide  owl 
habitat 

Results  of  Applying  the  Selection 
Criteria 

Application  of  these  criteria  resulted 
in  the  consideration  of  a  number  of 
items  that  are  explained  below.  A  full 
discussion  of  the  items  that  were 
considered  for  each  individual  critical 
habitat  unit  is  included  in  the  Service's 
narratives  (USFWS  1991d;  a  copy  is 
contained  in  the  Service's 
administrative  record  for  this  rule). 

Habitat  Conservation  Areas 

HCAs  are  only  one  part  of  a  plan  to 
manage  spotted  owls.  The  areas 
selected  as  HCAs  were  identified  by 
experts  famiUar  with  the  species  and  its 
habitat,  were  identified  through 
application  of  accepted  ecological 
principles,  and  are  currently  considered 
essential  to  the  conservation  of  the 
species.  The  ISC  Plan  was  based  upon 
the  best  information  available  at  that 
time  on  spotted  owls.  The  ISC  Plan 
represents  the  best  science  on  the 
conservation  of  the  northern  spotted 
owl,  is  consistent  with  ecological 
principles,  and  has  been  thoroughly 
peer-reviewed.  The  success  of  the  ISC 
Plan  or  other  acceptable  conservation 
plans  in  recovery  will  depend  upon  the 
time  of  implementation  and  the  long- 
term  protection  of  the  recommended 
network  combined  with  management  to 
maintain  dispersal  habitat  in  the 
remaining  forest  matrix  (e.g.,  50-11-40 
rule). 

The  Service  thoroughly  reviewed  the 
ISC  Plan,  strongly  endorses  the  science 
and  principles  espoused  by  this  plan, 
and  has  used  the  ISC  Plan  in  other 
conservation  efforts  (e.g.,  it  has  been  the 
focus  in  Section  7  consultations).  The 
Service  believes  there  is  a  greater 
opportunity  in  the  near  term  for 
conserving  owls  on  lands  identified  as 
HCAs.  Therefore,  HCAs  form  the  basis 
for  critical  habitat  and  were  selected  as 
the  starting  point  for  designation  of 
critical  habitat. 

By  using  the  HCAs  as  the  basis  for 
critical  habitat,  the  Service  accepted  the 
fact  that  critical  habitat  would  primarily 
apply  to  those  Federal  and  State  lands 
where  HCAs  had  been  recommended  by 
the  ISC.  This  resulted  in  the  initial 
proposed  selection  of  critical  habitat 
primarily  on  Federal  lands  and  some 
State  lands  in  key  areas,  which  would 
place  a  greater  emphasis  on  the  need  for 
Federal  and  State  land  managers  to 
participate  in  efforts  to  conserve  the 
northern  spotted  owl. 


The  HCAs  were  accepted  by  the 
Service,  as  recommended  by  the  ISC.  , 
except  where  new  information  (e.g., 
updated  suitable  habitat  maps] 
indicated  that  areas  of  poor-quality 
habitat  had  been  included  in  an  HCA 
and/or  higher  quality  habitat  was 
located  immediately  adjacent  to  an 
HCA.  Because  it  was  constructing  a 
management  plan,  the  ISCdid  not 
include  all  good  owl  habitat  in  HCAs.  In 
some  cases,  better  habitat  was  found 
outside  of  an  existing  HCA  that  had  not 
been  previously  identified  by  the  ISC. 
Portions  of  HCAs  were  not  included  in 
critical  habitat  if  (1)  unsuitable  areas 
were  identifiable  on  available  maps,  (2) 
there  was  suitable  habitat  adjacent  to 
the  HCA  that  could  be  included  in  the 
critical  habitat  unit,  and  (3)  exclusion  of 
the  unsuitable  habitat  would  not  violate 
the  size  and  spacing  recommendations. 
Where  possible  these  areas  were 
exchanged  for  areas  of  better  quality 
habitat  currently  adjacent  to  the  HCA. 

About  5.7  million  acres  (5.2  million 
Federal)  currently  included  in  the  HCA 
system  were  proposed  as  critical  habitat 
because  they  met  the  criteria  for 
designation.  Over  200,000  acres  of  non- 
reserved  lands  in  HCAs  were  not 
included  in  critical  habitat  since  they 
did  not  meet  the  criteria;  all  reserved 
lands  were  also  excluded  because  they 
were  already  protected  (about  2.1 
million  acres).  Some  owl  habitat  outside 
HCAs  and  currently  managed  under  the 
50-11-40  Rule  was  included  in  critical 
habitat  because  it  met  the  designation 
criteria. 

Increase  in  Size  Above  Non-Reserved 
HCA  Acreage 

Designation  of  critical  habitat  does 
not  accomplish  the  same  goals  or  have 
as  dramatic  an  effect  upon  owl 
conservation  as  does  the  ISC  Plan, 
because  critical  habitat  does  not  apply  a 
management  prescription  to  designated 
areas,  nor  does  it  affect  the  forest  matrix 
outside  of  critical  habitat  (estimated  as 
an  additional  12-15  million  acres).  Since 
critical  habitat  designation  is  not  a 
management  plan,  there  was  not  a 
limitation  on  the  size  of  the  area  added 
to  any  HCA.  although  emphasis  was 
placed  on  areas  documented  to  support 
the  pair  targets  identified  in  the  ISC 
Plan. 

Primary  consideration  was  given  to 
existing  suitable  habitat  and  known 
pairs  of  spotted  owls,  particularly  where  . 
the  Service  felt  that  additional 
protection  should  be  considered  and 
would  enhance  the  existing  HCA.  For 
example,  suitable  nesting  habitat, 
usually  supporting  known  owl  pairs, 
was  included  along  with  adjacent  HCAs 
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primarily  taprovide  near-tenn 
popnlatioB  ttability  for  tlM  qxrtted  owl 
to  hdp  reduce  tbe  neaMeim  risk 
assodated  with  ^  ISC  Flao.  Soch 
adtostments  may  shorten  die  recorery 
period  by  increa^igl>ebitat  protection 
around  existing  HCAs  that  are  deficient 
in  snitabie  hal^tat  or  numbers  (rf  pairs. 
The  incliision  of  areas  adjacent  to  HCAs 
included  additional  pairs  of  oifids  and 
resident  singles  that  may  bdp  meet  the 
pair  targets  identified  in  die  ISC  nan  in 
the  near-term.  However,  the  focus  was 
on  habitat  qu^ty  and  not  on  pcqmlatiaa 
numbers. 

The  Service  focused  on  the  existing 
situation  in  each  of  the  physiographic 
provinces.  Variations  witUn  and  among 
provinces  (e.g.,  existing  habitat  quality 
and  quantity,  distribution  of  existing 
suitable  habitat,  low  numbov  of  pairs) 
led  to  differences  in  application  of  the 
crit«ia.  Habitat  was  included  in  the 
designation  to  help  specify  areas  of 
importance  (e.g..  to  improve  connectivity 
in  areas  of  concern,  to  hi^ilight  areas 
for  land  exchanges,  to  ensure  good 
distribution  over  the  spedea'  range, 
etc.).  The  Service  identified  areas  of 
concern  Kidiere  habitat  linkage  within 
and  among  physiographic  provinces  is 
at  risk  due  to  past  management 
practices.  Hiese  areas  are  frequently 
associated  with  interspersed 
(checkerboard)  Federal  and  nonf  edoral 
landownership  patterns. 

The  Service  evaluated  different  ways 
to  approadi  critical  habitat  in  these 
areas  of  concern.  In  the  initial  May  6, 
1991,  proposed  rule,  the  Service 
identified  the  entire  areas  of  concern  as 
critical  habitat  to  provide  additional 
protection  far  key  movement  corridon. 
In  response  to  public  comments,  the 
Service  reevaluated  this  approach  in  the 
August  13. 1961.  revised  proposal 
primarily  because  owls  appear  to 
dispone  randomly,  not  along  well- 
defined  corridors,  and  there  are 
unanswered  questions  about  the 
biological  effectiveness  of  movement 
corridors.  In  the  August  proposal  the 
Service  induded  both  the  HCAs  and 
adjacent  blocks  of  existing  suitable 
habitat  within  critical  habitat  This  not 
only  focused  on  the  immediate  need  for 
suitable  habitat  blocks  in  the  areas  of 
concern,  but  also  resulted  in  closer 
blocks  of  habitat  that  facilitate 
movement  of  owls  among  critical 
habitat  units  and  throughoat  their  range. 
The  need  to  protect  Untoige  dvou^boat 
the  owl's  range  will  increase  if  habitat 
conditions  (quality  and/or  quantity) 
continue  to  dedine.  The  sise  of  critical 
habitat  units  in  these  aseas  is  somewhat 
misleading  since  in  areas  under 
checkerboard  ownership  (in  partiodar 


Bureau  landshoidy  about  half  of  A» 
arta  may  actually  ba  iriduded  in  critical 
habitat 

Mthouigh  the  desigDation  (rfcritkal 
habitat  emphasiaes  the  faBportance  of 
maJBtafaring  saitable  habitat  for  all  four 
constituent  habitat  elements,  nesting 
and  roosting  habitat  should  be 
emphasised  to  improve  opportunities  for 
successful  linkage.  For  example,  in  the 
Oregon  Coast  Ranges  province, 
adtfitional  areas  were  identified  as 
critical  habitat  dae  to  Ae  extremely 
fragmented  habitat  conditions  and  low 
owl  pair  numbers.  New  areas  were 
identified  within  the  Shasta/McClond 
area  of  Cahfbraia  mdiera  the  Service 
determined  ttiat  existbig  HCAs, 
although  important  to  the  owl,  did  not 
contain  the  most  suitable  habitat  In  the 
southern  portion  of  the  Washington 
Cascades,  areas  of  saitable  habitat  were 
included  within  critical  habitat  because 
large  portions  of  the  habitat  within  the 
HCAs  are  presently  unsuitable  and  were 
deleted.  Regardless  of  the  existing 
variation.  eJl  erf  these  areas  play  an 
important  role  in  maintafadng  a  stable 
owl  population  over  its  range. 

AdjuaUnenIs  to  Legally-Described 
Boundaries 

The  Ad  requires  the  Service  to 
specifically  identify  and  describe  areas 
designated  as  critical  habitat  This 
process  previously  has  been 
accomplished  by  publishing  illustrative 
maps  and  detailed  written  legal 
descriptions.  To  facilitate  legal 
definitirai.  in  the  August  proposal  all 
critical  habitat  unit  bowHlaries  were 
described  to  adjacent  section  lines 
external  to  the  unit  (induding  HCAs). 
unless  other  legaUy  definable 
boundaries  were  available.  In  all  cases 
the  decision  to  use  a  section  bne  was 
dependent  on  the  existence  of  known 
owl  habitat  within  the  selected 
boundary  that  met  the  criteria. 

In  adjusting  the  ISCs  HCA 
boundaries  to  the  nearest  section  lines. 
the  Service  made  the  dedsion  to  indude 
a  section  depending  upon  the  amount 
and  quality  of  habitat  within  that 
section;  these  additions  provided  a 
biological  buffer  to  the  HCAs.  In  some 
cases  when  a  small  portioa  of  an  HCA 
(e^  100  acres)  crossed  the  comer  of  a 
section,  but  oontamed  little  to  no 
existing  owl  habitat  the  section  was  not 
induded  in  critical  habitat 

Lands  Outside  of  Critical  Habitat 

Not  all  suitable  nesting  and  roostiag 
habitat  was  induded  in  critical  habitat 
The  Service  racognises  Ow  importance 
of  all  lands,  hot  dbd  not  incorponte  all 
habitat  especially  all  (ttqiersal  baWtat 
within  critical  habitat  units,  primarily 


beeaase  most  of  these  lands  did  not 
meet  the  designation  criteria.  It  was 
l^iractical  to  ladnde  aH  dqieraal 
habitat  witiiin  critical  habitat  since 
relatively  little  is  known  about  this 
asped  of  the  owls'  life  histocy.  Fmphaiis 
was  placed  on  those  areas  requiring 
more  immediate  protection  due  to 
habitat  conditions  within  the  critical 
habitat  units,  provinces,  or  in  relation  to 
the  need  for  range-wide  distributicm. 
This  does  not  mean  that  lands  outside  of 
critical  habitat  do  not  play  an  important 
role  in  the  owls'  conservation.  These 
lands  are  also  important  to  providing 
nesting,  roosting,  foraging,  uid  dispersal 
habitat  for  owls. 

In  order  to  achieve  recovery,  habitat 
must  be  available  for  owls  to  move 
throughout  their  range  to  provide  genetic 
and  demographic  exchange  among 
subpopulatjons,  to  recolonixe  formerly 
occupied  portions  of  the  subspecies' 
range  (lii^iage),  and  for  juvenile  owb  to 
disperse  from  their  natal  areas 
(dispersal).  All  of  these  functions  require 
that  forested  habitet  exist  between 
protected  areas  to  provide  connectivity. 
Diqwrsal  habitat  must  provide 
protection  to  owris  from  avian  predators, 
provide  at  least  minimal  foraging 
opportunities,  and  allow  juvenile  and 
adult  owls  to  move  socceMfnlly  aaMiBg 
blocks  of  nesting  habitat  Because  owls 
Hsptne  and  move  randomly,  and  given 
general  harvest  practicea,  tlK  ISC 
suggested  that  the  generd  forest    - 
landscape  on  Federal  lands  shoaU  ba 
maintained  In  a  conditioB  that  wodd 
allow  successful  owl  movement 
between  HCAs  and  other  proteded 
areas,  thrm^  ntiUzatioA  of  the  S0-11-M 
rule  (Thomas  et  ol.  1980^  The  50-11-40 
rule  also  was  recommended  for  non- 
Federal  lands,  but  on  a  vcrfuntary  basis. 

However,  the  ISC  Plan  affects  a  nmch 
greater  amount  of  acreage  in  the  forest 
matrix  beyond  those  lands  designated 
as  HCAs  through  application  of  the  50- 
11-40  rule  (esttaiated  to  apply  to  an 
additiottal  12  to  15  million  acres).  The 
50-11-40  rule  applies  to  significant 
acreage  that  is  not  induded  in  critical 
habitat  The  Service  expeds  that  die 
dispersal  needs  of  the  owl  will  be 
addressed  through  PedCTal  compUance 
with  the  50-11-40  rale  or  odier 
sdentifically  acceptable  approadies. 
Ahhougb  die  Service  assumes  that  the 
50-11-40  rule  or  an  equivalent  rule  will 
be  followed  in  diis  portion  of  the  forest 
matrix  after  designation  of  critical 
habitat  there  is  no  assurance  that  this 
will  occur.  Even  though  distances 
between  critical  habitat  units  were  often 
less  than  between  HCAs  (which  shcMild 
fadtitate  Hnkage).  Uiesc  shorter 
distances  do  not  replace  the  need  to 
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manage  the  forest  matrix  not  included  in 
critical  habitat. 

Wildemesa,  Parks,  and  Other  Reserved 
Areas  i 

The  current  classiflcation  of 
wilderness  areas  and  parks  provides 
adequate  protection  against  potential 
habitat-altering  activities,  because  they 
are  primarily  managed  as  natural 
ecosystems.  The  Service  considered 
their  relative  contribution  to  the  owls' 
conservation  but  did  not  include  them  in 
critical  habitat  because  of  their  current 
classification.  These  lands  are  certainly 
essential  to  the  conservation  of  the 
species  as  they  provide  important  Unks 
and  contain  large  areas  of  contiguous 
habitat  not  previously  harvested. 
However,  these  lands,  by  themselves,  do 
not  provide  adequate  habitat  for 
supporting  a  viable  spotted  owl 
population. 

Reserved  areas  do  not  provide  a  well- 
distributed  network  of  owl  preserves 
because  they  are  concentrated  within 
only  about  one-third  of  the  owl's  range. 
They  usually  have  poor  soil  conditions 
or  are  too  steep  or  rocky;  such  areas 
generally  do  not  contain  suitable  habitat 
for  spotted  owls.  Owl  density  and 
reproductive  success  within  these  areas 
is  generally  less  than  in  other  areas 
(Thomas  et  al.  1990).  Although  these 
lands  may  contain  some  high-quality, 
lower-elevation  habitat  that  is  important 
for  the  species,  they  generally  include  a 
large  percentage  of  high-elevation, 
alpine  habitat  that  is  unsuitable  or  only 
marginally  suitable  for  spotted  owls. 
Furthermore  these  areas  are  often 
separated  by  wide  gaps  of  30  to  80 
miles.  Without  intervening  populations, 
these  protected  areas  may  become 
demographically  isolated. 

Congressionally-designated 
wilderness  and  national  and  state  park 
systems  contain  less  than  2.1  million 
acres  of  suitable  habitat  (about  23 
percent  of  the  total  amount  of  owl 
habitat  rangewide)  and  may  support 
fewer  than  300  pairs  of  owls  (Thomas  et 
al.  1990).  There  are  55  wilderness  areas 
totaling  over  4.7  million  acres  in  the  18 
national  forests  in  the  owls'  range:  there 
is  very  little  wilderness  on  Bureau  lands 
in  these  areas  (USOI  1990a).  It  is 
estimated  that  less  than  25  percent  of 
wilderness  lands  (about  1.3  million  acres 
of  the  4.7  total)  provide  suitable  nesting 
and  roosting  habitat:  about  15%  of  the 
total  amount  of  nesting  and  roosting 
habitat  estimated  for  all  lands.  Most  of 
that  habitat  is  highly  fragmented  by 
intervening  areas  of  high  elevation. 
National  Parks  may  provide  about 
600,000  acres  of  suitable  owl  habitat. 
Most  existing  owl  habitat  currently  on 
Park  lands  is  found  in  the  Olympic 


National  Park  (about  16  percent  of  all 
known  suitable  habitat  within  reserved 
areas). 

In  addition,  there  are  areas  which  are 
reserved  administratively  at  the  local 
level  for  hydrological,  scenic,  biological, 
or  other  reasons.  Total  acreage 
estimates  were  not  available,  but  these 
areas  are  believed  to  comprise  about 
20-30  percent  of  the  habitat  currently  . 
identified  as  being  in  the  timber  base. 
For  the  most  part  these  areas  are  small 
and  of  low  or  poor  quality  habitat  that 
may  only  suffice  for  limited  nesting  or 
for  dispersal.  Since  these  latter  areas 
could  not  be  readily  identified  on 
habitat  maps,  some  were  included  in 
critical  habitat  if  they  met  the  selection 
criteria. 

Management  Planning 

The  Service's  intent  in  designating 
critical  habitat  for  the  northern  spotted 
owls  is  to  provide  protection  for  habitat 
that  contains  constituent  habitat 
elements  in  sufficient  quantities  and 
quality  to  maintain  a  stable  population 
of  owls  throughout  the  owl's  range.  The 
emphasis  for  future  management  will  be 
on  maintaining  or  developing  habitat 
that  has  the  characteristics  of  suitable 
nesting  and  roosting  habitat  and  to 
avoid  or  reduce  the  adverse  effects  of 
current  management  practices. 

Although  critical  habitat  is  not  a 
management  plan,  the  areas  selected  for 
inclusion  are  interlinked  and  play  a  role 
in  maintaining  a  stable  and  well- 
distributed  population  of  owls. 
Identification  of  these  areas  concluded 
the  first  step  in  the  designation  of 
critical  habitat  for  the  northern  spotted 
owl.  This  step  was  primarily  the  focus  of 
the  August  13, 1991,  proposal  to 
designate  critical  habitat.  Final 
modifications  to  this  proposal  resulted 
from  the  economic  analysis  and 
consideration  of  the  exclusion  process, 
and  led  to  the  final  designation  of 
critical  habitat  (see  following  sections 
for  final  designation). 

Economic  Summary  of  August  13 
Proposal 

Section  4  of  the  Act  directs  the 
Secretary  to  designate  critical  habitat 
and  to  consider  economic  and  other 
relevant  impacts  in  determining  whether 
to  exclude  any  proposed  areas  from  the 
final  designation  of  critical  habitat  The 
Secretary  has  delegated  these 
authorities  to  the  Director  of  the  Service. 
Section  4(b)(2)  states: 

The  Secretary  shall  designate  critical 
habitat,  and  make  revisions  thereto,  under 
subsection  (a)(3)  on  the  tMsis  of  the  best 
scientific  data  available  and  after  taking  into 
consideration  the  economic  impact,  and  any 
other  relevant  impact,  of  specifying  any 


particular  area  as  critical  habitat.  The 
Secretary  may  exclude  any  area  from  critical 
habitat  if  he  determines  that  the  benefits  of 
such  exclusion  outweigh  the  benefits  of 
specifying  such  area  as  part  of  the  critical 
habitat,  unless  he  determines,  based  on  the 
best  scientific  and  commercial  data 
available,  that  the  failure  to  designate  such 
area  as  critical  habitat  will  result  in  the 
extinction  of  the  species  concerned. 

The  Service  analyzed  the  economic 
effects  of  the  August  13, 1991,  revised 
proposal  to  designate  critical  habitat 
(USFWS  1991d).  A  summary  of  that 
analysis  was  provided  in  the  proposed  ^ 
rule  (56  FR  40001):  the  complete  analysis 
can  be  found  in  the  draft  economic 
analysis  report.  That  analysis  examined 
how  designation  of  critical  habitat  was 
expected  to  affect  the  use  of  Federal 
lands  or  State  or  private  activities  with 
some  Federal  involvement  and  the 
economic  costs  or  benefits  which  would 
ensue  in  the  Northwest.  These  were  the 
regional  economic  effects  of  the 
proposed  designation  that  were  over 
and  above  those  expected  to  result  from 
previous  actions  (e.g.,  the  ISC  Plan), 
including  the  listing  of  the  owl  as 
threatened.  The  economic  analysis 
assumed  those  values  which  were  in 
place  prior  to  critical  habitat 
designation  (e.g.,  the  ISC  Plan  and  final 
Forest  Service  and  Bureau  plans,  section 
7  jeopardy  standard,  and  section  9 
prohibitions)  as  the  baseline  for  this 
analysis.  As  a  result,  critical  habitat 
effects  were  those  incremental  impacts 
that  would  occur  solely  as  a  result  of  the 
critical  habitat  proposal  above  and 
beyond  the  effects  of  these  other 
actions. 

The  proposed  critical  habitat  covered 
a  broad  geographic  area  in  three  States 
and  included  both  Federal  and  State- 
owned  lands.  Because  the  designation 
would  affect  only  Federal  agency 
actions  under  section  7  of  the  Act  and 
only  to  those  areas  currently  outside  of 
HCAs,  it  was  assumed  that  any  ensuing 
economic  impacts  of  the  designation 
would  occur  only  on  Federal  lands  or  on 
non-Federal  lands  where  there  was 
Federal  involvement.  The  Service 
concluded  that  the  impacts  on  Federal 
lands  would  be  largely  limited  to  timber 
harvest  and  to  a  lesser  degree  non- 
timber  activities  that  may  affect  owl 
habitat.  The  Service  had  excluded  all 
private  and  tribal  lands  in  the  August  13 
proposal  to  help  reduce  the  overall 
impacts  (about  3.1  million  acres).  The 
Service  believed  that  the  benefits  from 
inclusion  of  these  areas  in  critical 
habitat  did  not  outweigh  the  potential 
costs  resulting  from  their  inclusion  (see 
following  discussion  on  the  exclusion 
process)  and  that  there  were  other 
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mechanisms  underway  in  some  areas 
(e.g.,  HCPs]  that  would  provide  greater 
conservation  benefits. 

As  a  result  of  that  analysis,  the 
Service  concluded  diat  the  August  13 
proposal  would  have  the  potential  to 
reduce  timber  harvest  by  about  167 
miUion  board  feet  (mmbf]  with  the  net 
loss  to  the  U.S.  Treasury  of  about  $43 
million.  The  potential  reduction  in 
timber-based  employment  was 
estimated  at  2,458  )obs  (1,538  direct  jobs; 
920  indirect  jobs]  with  an  estimated  $20 
million  reductionon  payments  to 
counties.  These  figures  represented 
about  a  4-5  percent  impact  on  the  timber 
industry  in  the  Northwest.  It  was 
estimated  that  Oregon  would  be  the 
most  affected  by  the  proposal.  The 
relative  importance  of  the  industry  also 
varies  by  county  with  some  counties 
much  more  dependent  on  the  timber 
industry  than  others.  These  counties 
would  be  expected  to  be  more  affected 
by  the  designation  than  others  that  are 
more  diversified.  The  Service  expects  a 
number  of  factors  to  partially  offset 
employment  and  other  losses  over  time, 
such  as  changes  in  stumpage  prices  or 
improvements  in  silvicultiue  techniques, 
but  it  was  difficult  to  quantify  these 
estimates. 

The  Service  also  concluded  that  the 
conservation  of  the  spotted  owl  and  its 
habitat  through  designation  of  critical 
habitat  would  result  in  a  wide  range  of 
benefits,  including  recreation  values, 
watershed  protection,  and  others,  as 
well  as  the  values  that  society  places  on 
conservation  of  the  owl  and  its 
ecosystem.  However,  it  was  not  possible 
to  place  dollar  estimates  on  these 
values. 

As  a  result  of  this  analysis,  the 
Service  concluded  that  the  overall 
effects  on  the  Northwest  timber  industry 
and  to  some  coimties  in  particular,  were 
potentially  severe  and  that  further 
consideration  should  be  given  to 
excluding  additional  acreage  from  the 
final  designation  to  reduce  the  overall 
economic  impacts  that  may  result  from 
the  designation  of  critical  habitat. 

Summary  of  the  Exclusion  Process 

To  determine  whether  or  not  to 
exclude  areas  from  the  designation  of 
critical  habitat  pursuant  to  Section 
4(b)(2)  of  the  Act  requires 
determinations  of  (1)  the  benefits  of 
excluding  an  area  as  critical  habitat,  (2) 
the  benefits  of  including  an  area,  and  (3) 
the  cumulative  effects  of  exclusions  on 
the  probability  of  species  extinction. 
This  process  consists  of  estimating  the 
benefits  of  retaining  or  excluding  critical 
habitat  units,  weigldng  those  benefits, 
and  determining  if  exclusion  of  an  area 
or  areas  will  lead  to  the  extinction  of  the 


species.  If  the  exclusion  of  an  area  or 
areas  from  critical  habitat  will  result  in 
eventual  species  extinction,  then  the 
exclusion  would  be  prohibited  under  the 
Act.  A  full  discussion  of  this  process 
and  its  conclusions  can  be  found  in  the 
Service's  report  on  the  exclusion  process 
(USDI  1991b). 

Extinction 

Critical  habitat  consists  of  areas  with 
habitat  characteristics  that  are  essential 
to  the  conservation  of  a  listed  species. 
However,  the  exclusion  process  focuses 
upon  a  threshold  for  species  extinction. 
Conservation  (recovery)  and  extinction 
are  separate  standards.  Recovery  and 
extinction  are  at  opposite  ends  ofa 
continuimi,  with  the  likelihood  of  a 
species'  continued  survival  increasing 
the  closer  the  species  is  to  the  recovery 
end  of  the  continuum.  It  may  be  more 
difficult  to  predict  the  point  at  which 
extinction  would  be  inevitable  than  to 
determine  where  recovery  may  occur. 

Each  such  determination  may  be  . 
different  for  different  species  and  may 
vary  over  the  range  of  a  species.  It  may 
be  related  to  a  number  of  factors,  such 
as  the  number  of  individuals,  amount  of 
habitat,  condition  of  the  habitat,  and 
reproductive  success.  Extinction  of  a 
wide  ranging  species  such  as  the 
northern  spotted  owl  would  most  likely 
occur  as  a  result  of  increased 
fragmentation  of  its  habitat  (affecting 
quality)  and  range,  and  isolation  of 
subpopulations  (affecting  population 
stability).  Portions  of  its  range  would  no 
longer  support  owls  before  the  species 
would  become  extinct.  Ciunulatively, 
reductions  in  range  would  inevitably 
lead  to  the  species  extinction.  The  focus 
of  the  analysis  was  on  those  factors  that 
pertain  to  these  issues  and  included 
consideration  of  the  condition  and 
location  of  habitat,  area  by  area. 

Criteria  and  Decision 

The  Act  specifically  prohibits 
consideration  of  economic  effects  when 
listing  species  as  threatened  or 
endangered,  but  requires  an  analysis  of 
the  economic  and  other  relevant  impacts 
of  designating  critical  habitat.  Therefore, 
economic  costs  and  benefits  of  critical 
habitat  designation  were  defined  as  the 
economic  effects  which:  (1)  Exceed 
those  that  resulted  from  listing  the 
northern  spotted  owl  as  a  threatened 
species  in  lune  1990;  (2)  are  above  those 
economic  effects  resulting  from  the 
previous  implementation  of  owl 
protection  measiues  by  the  Forest 
Service  and  Bureau  (e.g..  the  ISC  Plan): 
and  (3)  are  beyond  limitations  that  may 
have  been  imposed  by  other  statutes, 
regulations,  or  court  actions. 
Consideration  of  those  acres  available 


for  exclusion  was.  therefore,  limited  to 
those  areas  proposed  for  critical  habitat 
but  currently  outside  of  HCAs  at 
defined  in  the  August  13  proposal 
The  Service  used  the  following 
process  to  evaluate  the  designation  of 
critical  habitat  to  determine  whether  to 
exclude  areas  because  of  concerns  over 
economic  effects: 
— Areas  were  identified  that  are 
essential  to  the  conservation  of  the 
species  based  upon  the  criteria 
described  in  this  document; 
— An  economic  analysis  was  conducted 
to  ascertain  the  anticipated  economic 
consequences  of  designating  areas  as 
critical  habitat,  using  the  county  as 
the  basic  level  of  economic  analysis; 
— ^Economic  criteria  were  developed  to 
help  identify  areas  of  vulnerability 
and  to  identify  areas  which  would  be 
affected  by  the  critical  habitat 
designation.  The  analysis  was  done  at 
the  county  level  because  the  county 
level  is  the  lowest  level  for  which 
national  economic  data  are  compiled. 
However,  consideration  was  also 
given  at  the  agency,  national,  and 
province  level  to  help  clarify  impacts 
and  to  provide  comparable 
measurements;  and 
— ^Economic  thresholds  were  established 
and  all  counties  were  screened 
against  the  criteria  to  identify  their 
economic  vulnerabihty.  Those  with 
the  greatest  vulnerabihty  or  highest 
overall  impacts  were  identified  for 
additional  review  and  discussion. 
The  Service  determined  that  criteria 
based  upon  the  effect  on  timber  and 
timber-related  employment  would  be 
used  to  help  determine  when  a  county 
should  be  reviewed  because  of  the 
effects  of  the  designation  of  critical 
habitat  Two  initial  criteria  were 
•elected  to  determine  an  economic 
threshold:  (1)  If  the  projected  number  of 
timber  jobs  expected  to  be  lost 
exceeded  3  percent  of  the  total  number 
of  timber  jobs  in  that  county,  and  (2)  If 
the  effect  of  the  designation  resulted  in  a 
projected  loss  to  county  budget  of  5 
percent  or  more.  After  reviewing  these 
criteria,  the  Service  chose  to  reduce  the 
criteria  for  projected  employment 
reductions  to  2  percent.  The  Service 
believes  that  impacts  of  this  magnitude 
present  a  significant  loss  to  local 
economies.  Hiese  percentages  are 
equivalent  to  the  indicators  that  the 
Federal  government  uses  to  identify 
economic  concerns. 

The  Service  believes  that  when  losses 
in  revenues  reach  as  high  as  5  percent  or 
more  of  previous  budget  levels, 
significant  reductions  may  occur  in 
counfy  services.  The  Service  adapted 
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the  criteria  for  "substantial  and 
persistent  unemptoyment"  effects  set 
forth  in  the  "Eoonomic  and 
Environmental  Principles  and 
Guidelines  for  Water  and  Related  Land 
Resources  Implementation  Studies" 
(March  1983).  The  threshold  for  a 
substantial  effect  (i.e.,  a  current 
unemployment  rate  of  at  least  6  percent 
and  an  annual  average  unemployment 
rate  50  percent  above  the  national  level) 
was  modified  to  reflect  the  future  effect 
on  currently  employed  workers  in  the 
three  State  area.  The  county  level 
unemployment  rate  was  used  in  place  of 
the  national  level  rate,  and  the  "50 
percent  above"  criteria  was  defined  as 
future  unemployment  effects  that  would 
be  potentially  created  by  critical  habitat 
designation.  This  process  resulted  in  a  3 
percent  unemployment  threshold  for 
timber  related  employment.  In  order  to 
account  for  uncertainty  and  to  develop  a 
more  conservative  estimate,  the  Service 
reduced  the  unemployment  threshold  to 
2  percent. 

After  completing  its  economic 
analysis  and  considering  other  factors 
that  may  be  pertinent  to  any  decision  to 
exclude  areas  from  designation  as 
critical  habitat,  the  Service  made  the 
following  decisions: 

(1)  A  total  of  665,000  acres  were 
excluded  from  designation.  Tl^se  acres 
were  excloded  fronu  { 

— 13  counties  where  the  Servite 
determined  that  the  benefits  of 
exclusion  outweighed  the  benefits  of 
inclusion  and  that  the  economic  costs 
needed  to  be  mitigated  to  reduce  the 
number  of  timber-related  jobs 
projected  to  be  lost  locally,  and/or 
where  losses  to  county  revenues 
exceeded  the  threshold;  and 

— Most  counties  to  help  reduce  the 
overall  economic  costs  over  the  owls' 
range  where  acres  had  been  included 
primarily  to  expand  critical  habitat 
units  incorporating  HCAs  to  meet 
section  lines  for  use  in ' 
descriptions. 

(2)  All  presently  existing  projects  and 
all  proposed  projects  where  all  Federal, 
State,  and  local  permitting  processes 
hadi>een  completed  and  Hnal  approvals 
and  permits  issued  as  of  the  date  of  the 
final  rule  were  excluded  from 
designation  to  help  reduce  any  impacts 
from  additional  regulatory  burden  (e.g., 
existing  mmes,  ski  areas,  etc.);  future 
project  changes  are  not  included  in  the 
decision. 

(3)  All  State  lands  (about  580,000 
acres)  are  excluded  because  the 
potential  costs  resulting  from  a 
designation  outweij^ed  the  minor 
conservation  benefits  expected  to  result 
from  protection  under  the  Act  applicable 
to  critical  habitat  on  State  lands. 


The  Service  has  removed  (1)  the  areas 
added  to  HCAs  to  facilitate  legal 
descriptions,  (2)  additional  areas  within 
specific  counties,  (3)  existing  projects, 
and  (4)  State  lands,  on  the  ground  that 
the  benefits  of  excluding  such  areas 
from  designation  outweigji  the  benefits 
of  including  them  within  critical  habitat. 
This  resulted  in  an  exclusion  of  neariy 
37  percent  of  the  acres  proposed  for 
critical  habitat  diat  were  above  the 
HCA  acreage  included  in  critical 
habitat  plus  neariy  600,000  acres  of 
State  lands.  Those  exclusions  will 
reduce  the  economic  and  other  relevant 
impacts  expected  from  tills  designation. 
The  above  decisions  to  exclude  areas 
from  critical  habitat  are  in  addition  to 
the  reductions  and  exclusions  reported 
in  the  August  13  proposed  rule.  In  that 
proposal,  the  Service  excluded  private 
and  tribal  lands  (3.1  million  acres 
estimated);  some  State  and  Federal 
lands  that  did  not  meet  the  designation 
criteria  also  were  deleted  prior  to 
completion  of  the  August  13  proposal 
(about  200,000  ecres  net). 

Although  the  Service  believes  all 
lands  are  important  to  the  recovery  of 
the  northern  spotted  owl,  it  did  not 
include  the  above  lands  because  it  felt 
that  the  conservation  benefits  to  be 
gained  &t>m  including  them  in  critical 
habitat  did  not  outweigh  the  potential 
costs  to  the  publia  The  Service  believed 
that  the  above  actions  were  justified 
because  in  comparison  there  are  very 
few  owls  or  owl  habitat  currently  on 
non-Federal  lands,  except  in  the 
redwoods  in  northern  California.  For  the 
most  part  the  best  remaining  owl  habitat 
exists  on  Federal  lands  throughout  the 
range  of  the  owL  Because  of  this 
situation  most  conservation  activities 
for  the  owl  are  expected  to  be  carried 
out  by  the  Federal  agencies  (particularly 
the  Forest  Service  and  Bureau).  Non- 
Federal  land  management  actions  are 
not  subject  to  section  7  consultation 
unless  Federal  approval  or  authorization 
is  required.  Since  there  is  little  direct 
opportunity  to  apply  additional 
protection  to  critical  habitat  through 
section  7  on  non-Federal  lands,  the 
Service  made  the  decision  to  exclude 
these  areas  because  of  the  potential 
economic  concerns  and  because  their 
designation  would  provide  little 
additional  conservation  benefit  to  the 
owl.  The  Service  believed  that  there  are 
other  mechanisms  on  private.  State,  and 
tribal  lands  that  would  provide  a  greater 
conservation  benefit  for  the  spotted  owl 
than  that  provided  under  designation 
(e.g.  the  HCP  process  underway  in 
California).  The  areas  that  were 
excluded  from  the  designation  were 
those  the  Service  believed  would  have 


the  least  biological  impact  on  the  intent 
of  the  deagnation  for  this  species. 

In  the  August  13  proposal  the  Service 
also  excluded  all  sold  and  awarded 
timber  sales  as  of  the  date  of  that 
proposal.  The  potential  market  value  of 
these  sales  is  over  $1  billion  (T.  Rogan, 
Head  of  En^neering,  Forest  Service, 
pers.  comra.;  B.  Neitro,  Threatened  and 
Endangered  Species  Coordinator, 
Bureau  of  Land  Management,  pers. 
comm).  The  Service  believes  that  the 
cost  of  buying  back  those  sales  or 
causing  fvirther  regulatory  burden  as  a 
result  of  designation  justified  their 
exclusion. 

A  comparison  of  the  major  effects  of 
designating  critical  habitat  between  the 
August  13  proposal  (56  FR  40001 , 
USFWS  iggid]  and  the  final  designation 
(see  ECONOMIC  IMPACTS  OF  THE 
FINAL  DESIGNATION  in  this  document 
and  USDI  1991a)  shows  that  the 
exclusion  process  resulted  in  significant 
reductions  in  potential  economic 
impacts  resulting  fit)m  the  designation. 
The  final  rule  results  iri  an  increase  in 
aimual  timber  volume  of  65  mmbf  over 
the  August  proposal  The  increased 
availability  of  timber  in  the  final  rule, 
valued  at  $4  million  annually,  may  result 
in  1,033  more  jobs  than  the  August 
proposal  and  may  reduce  the  loss  of 
payments  to  the  States  by  $1.8  million 
annually.  These  reductions  in  economic 
effects  are  due  primarily  to  the 
reduction  in  acres  of  Federal  land 
designated  as  critical  habitat,  although 
some  small  reductions  are  also 
attributed  to  the  use  of  updated  job 
coeffecients  and  to  the  use  of  slightly 
different  timber  yield  per  acre  figures. 

The  above  exclusions  increase  the 
importance  of  the  remaining  critical 
habitat  and  associated  consultation 
processes  to  the  conservation  of  the  owl 
and  place  a  greater  dependence  on  other 
processes  for  recovery.  The  exclusions 
may  reduce  the  biological  buffer  in  some 
areas,  thus  reducing  the  Service's 
flexibility  under  section  7.  Deleting  or 
dropping  areas  from  the  designation 
also  changes  the  value  of  the  remaining 
units,  thereby  affecting  how  these  areas 
should  be  reviewed  under  section  7. 
Additionally,  potential  population  losses 
in  the  range  of  the  owl  may  occur 
Because  of  linkage  problems, 
particulariy  on  the  Olympic  Peninsula 
and  in  soutiiwest  Washington  and 
northwest  Oregon.  However,  the  Service 
has  considered  the  ciunulative  effect  of 
these  decisions,  and  has  concluded  that 
they  will  not  result  in  the  extinction  of 
the  northern  spotted  owl  over  its  range. 

Exclusion  of  these  areas  or  activities 
fitMn  critical  habitat  applies  only  to  the 
potential  protection  provided  under 
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HCAs)  solely  to  facilitate  identification 
of  legal  descriptions  were  deleted 
except  wdiere  there  was  a  clear 
conservation  benefit  to  the  owl,  e.g.. 
areas  were  retained  if  they  were  part  of 
a  larger  area  recommended  as  critical 
habitat.  In  the  counties  where  the 
Service  decided  to  exclude  an  additional 
specific  number  of  acres,  the  Service 
used  public  comments  and  available 
habitat  information  to  select  which 
areas  to  exclude  from  the  designation. 
As  much  as  possible,  the  Service 
selected  areas  so  that  the  remaining 
areas  included  in  the  final  designation 
did  not  violate  the  intent  of  the 
designation  criteria  (e.g.,  spacing,  unit 
contiguity).  To  do  this  the  Service  chose 
to  remove  areas  bordering  critical 
habitat  units  and  in  areas  where  spacing 
between  units  would  not  be  significantly 
affected.  The  final  maps  reflect  these 
changes.  The  number  of  areas  and  total 
acreage  involved  in  the  final  product  are 
discussed  below.  Table  1  provides  a 
summary  of  the  acreage  changes  that 
have  occurred  fit>m  the  May  6  proposal 
through  the  final  designation. 

Table  1.— Summary  of  Acre  Reduc- 
tions Between  Original  May  6  Pro- 
posal, August  13  Revised  Proposal. 
AND  Final  Critical  Habitat  Designa- 
tion* 


>Sm  Table  3  tor  oomiwriMn  wHh  tw  toW 
numbar  ol  acTM  propowd  and  dMignatad  M  onttcal 


^Tttaaa  acraa  wara  dalalad  bacauaa4hay  <M  not 


section  7  consultation  (adverse 
modification)  for  critical  habitat. 
Excluded  lands  and  projects  are  still 
subject  to  the  other  prohibitions 
mandated  by  the  Act,  such  as  section  7 
consultation  (jeopardy)  and  section  9 
(take). 

Conclusion 

The  Service  has  reviewed  the  overall 
proposal  to  designate  critical  habitat 
and  the  benefits  and  costs  associated 
with  designating  critical  habitat  for  the 
northern  spotted  owl.  The  Service  has 
determined  that  the  overall  conservation 
and  other  benefits  to  be  gained  from  the 
designation  outweigh  the  benefits  fi^m 
excluding  additional  areas  and, 
therefore,  has  made  a  final 
determination  to  designate  critical 
habitat  for  the  northern  spotted  owl.  A 
full  discussion  of  the  economic  analysis 
(USD!  1991a)  and  exclusion  process 
(USDI  1991b)  are  included  in  the 
Service's  administrative  record. 

Effects  of  the  Designation 

The  revised  proposed  rule  for  the 
designation  of  critical  habitat  for  the 
northern  spotted  owl  published  on 
August  13, 1991,  identified  181  areas 
encompassing  a  total  of  approximately 
8.2  million  acres.  It  included  61  critical 
habitat  units  totaling  1.8  million  acres  in 
California,  77  units  totaling  about  3.8 
million  acres  in  Oregon,  and  43  units 
totaling  2.7  million  acres  in  Washington. 
This  included  6.4  million  acres  of  Forest 
Service  land,  1.2  million  acres  of  Bureau 
land,  580,000  acres  of  State  land,  and 
approximately  62,000  acres  of  military 
lands. 

In  applying  the  exclusion  process  to 
the  areas  included  in  the  August 
proposal,  the  Service  reviewed  habitat 
maps  to  identify  specific  areas  for 
deletion.  Areas  that  had  been  added  (to 

Table  2.— Approximate  Acreage  »  of  Final  Critical  Habitat  Units  (CHUs)  for  the  Northern  Spotted  Owl  (Rounded  to 

THE  Nearest  Thousand  Acres)  <  ^ 


May  to 
August 

Augustto 
December 

Total  acre 
reduction 

Forest 

Service 

BLM 

•-12.000 
•  -146.000 

•-30.000 
-74.000 

•  -19.000 
—3.020,000 

-778,000 

-66.000 

-582.000 

-4.000 

-790.000 
232.000 

State 

Tribal 

-612.000 
-74.000 

MMitaiy 

Private 

-23,000 
-3,020.000 

Total..... 

-3.301.000 

\     1.450.000 

-4.761.000 

•  TTm  ia  about  37  percent  o(  the  number  o(  acres 
propoeed  (Auguat  13  propoaal)  tar  cnacal  hebtiai 
that  ware  outaida  c«  HCAa.  a  reduoon  d  62  peroem 
Irom  the  May  6  propoaal  (wtten  oombned  with  ttie 
3.3  mMon  previouaiy  excluded). 


Total  Acres  Included  in  Critical  Habitat 

As  a  result  of  the  exclusion  process, 
the  Service  is  designating  approximately 
1.4  million  acres  less  than  proposed  in 
the  August  13, 1991,  rule  and  4.7  million 
less  than  the  original  May  6, 1991. 
proposal.  The  final  rule  for  the 
designation  of  critical  habitat  for  the 
northern  spotted  owl  identifies  190 
areas,  encompassing  a  total  of  nearly  6.9 
million  acres;  this  is  about  84  percent  of 
the  total  acres  included  in  the  August 
proposal  and  62  percent  of  the  total 
originally  identified  in  the  May  6 
proposal.  The  total  number  of  final 
designated  imits  is  more  than  the 
number  of  units  proposed  in  the  August 
13  proposal  because  some  were 
subdivided  into  separate  imits  as  a 
result  of  the  exclusion  process.  The 
Service  has  designated  61  units  totaling 
1.4  million  acres  in  California,  76  imits 
totaling  3.2  million  acres  in  Oregon,  and 
53  units  totaling  2.2  million  acres  in 
Washington.  The  final  designation 
encompasses  approximately  5.7  million 
acres  of  Forest  Service  land,  1.2  million 
acres  of  Bureau  land,  and  58,000  acres  of 
military  land  (see  Table  2). 


Forest  Service 

Bureau  of  Land  Management . 
Mitttaiy 


Total.. 


Number  olCHUa. 


'  Acreage  figures  include  only  Federal  lands. 


CaMomia 


1.301.000 

106,000 

0 


1,409,000 


61 


Oregon 


2.211,000 

1.046.000 

0 


3.257,000 


76 


Wi 


2.163.000 


^.000 


2.221.000 


S3 


Total 


S.67S.000 

1.154.000 

58.000 


6.887.000 


190 


Of  the  approximately  6.9  million 
acres,  20  percent  is  in  California,  47 
percent  in  Oregon,  and  32  percent  in 
Washington.  These  percentages  are 
similar  to  the  current  distribution  of 
nesting  and  roosting  habitat  located  on 


public  lands  in  these  three  States. 
Ownership  is  similarly  distributed  . 
among  Federal  agencies  with  Forest 
Service  lands  comprising  about  82 
percent  of  critical  habitat.  The 
percentages  of  critical  habitat 


administered  by  each  land  managing 
agency  is  similar  to  the  percentage  of 
total  suitable  nesting  and  roosting 
habitat  currently  administered  by  each 
agency. 
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State,  private,  tribal,  and  other  non- 
Federal  lands  are  not  designated  as 
critical  habitat  even  if  they  are 
physically  situated  within  the 
boundaries  of  critical  habitat  units. 
Acreage  totals  for  any  State,  private, 
tribal,  or  other  non-Federal  lands  that 
are  interspersed  within  the  critical 
habitat  units  were  not  included  in  the 
totals  if  the  areas  were  large  enough 
(e.g..  >  20  acres)  to  be  identified  through 
the  geographic  information  system 
(CIS).  TTiis  is  particularly  important  in 
checkerboarded  areas  (e<g..  Bureau 
lands)  where  the  visual  size  of  a  critical 
habitat  unit  is  misleading  since  only 
about  half  of  the  area  is  actually 
designated  as  critical  habitat. 

Some  small  areas  of  naturally- 
occurring  non-habitat  (i.e..  areas  that 
have  never  been  nor  will  likely  ever  be 
owl  habitat,  such  as  lava  flows,  alpine 
areas,  poor  timber  sites,  airports,  roads, 
parking  lots,  and  water  bodies)  were 
includeid  within  the  physical  boundaries 
of  critical  habitat.  Although  they  may  be 
located  physically  within  the  boundaries 
of  a  unit,  these  areas  are  not  affected  by 
the  designation  because  they  will  never 
contain  the  constituent  elements.  To  the 
extent  possible  these  areas  were  either 
directly  deleted  from  critical  habitat  or 
identlHed  as  areas  that  would  not  be 
subject  to  any  regulatory  mechanisms 
governing  critical  habitat.  If  these  areas 


were  found  along  the  periphery  of 
critical  habitat  units,  boundaries  were 
drawn  to  physically  exclude  them  from 
the  final  maps.  This  was  not  possible  for 
areas  imbedded  within  individual  units. 
Acreage  totals  were  adjusted  where 
possible  to  reflect  their  exclusion. 
However,  in  some  cases  it  was  not 
possible  using  the  CIS  to  physically 
remove  these  acres  from  the  total 
acreage  figures:  they  should  not  make  a 
significant  difference  in  actual  total 
acres,  although  the  total  acreage  figures 
may  be  slightly  overestimated.  Projects 
and  timber  sales  that  were  excluded  as 
a  result  of  the  exclusion  process  were 
also  not  mapped:  their  exclusion  will  be 
handled  through  the  normal  consultation 
process. 

Comparison  With  Previous  Actions 

Comparison  of  the  maps  that  have 
been  developed  over  the  past  few  years 
underscores  the  limitations  that  exist  in 
trying  to  identify  habitat  to  be  protected 
or  conserved  for  this  or  other  forest 
species.  There  is  a  limited  remaining 
habitat  base;  all  land  management 
planning  exercises  must  focus  on  this 
same  habitat  base.  For  example,  the 
Scientific  Panel  focused  on  HCAs  to 
ensure  that  owls  were  adequately 
protected  in  any  potential  late 
successional  forest  reserve  system  that 
would  also  address  other  forest  species 


and  processes.  The  ISC,  critical  habitat 
designation,  and  the  Forest  Service's 
recent  draft  EIS  (USDA  1991a)  also  used 
the  same  basic  information,  as  will  the 
Recovery  Team.  All  of  these  proposals, 
although  created  to  meet  different  goals, 
are  based  on  a  habitat  base  that  is 
diminishing  over  time.  The  size  of  areas 
included  in  these  different  processes 
reflect  differences  between  the  purposes 
for  the  respective  exercises  and  are  not 
directly  comparable.  However,  critical 
habitat  is  compatible  with  these 
planning  efforts,  since  management 
prescriptions  that  may  be  recommended 
can  be  applied  to  critical  habitat. 

Table  3  provides  acreage  totals  from 
the  ISC.  the  Service's  May  6  and  August 
13  proposals,  and  this  Hnal 
determination  (the  late  successional 
information  was  not  included  although 
critical  habitat  is  similar  to  alternatives 
6  and  8).  The  Service  updated  all 
landownership  data  for  the  three  States 
and  entered  these  data  into  the  CIS.  The 
HCA  informadon  Aat  was  entered  into 
the  CIS  was  the  most  recent  version 
used  by  the  agencies  and  provided 
through  the  Scientiffc  Panel  although 
boundaries  were  not  exactly  the  same 
as  the  HCAs  originally  proposed  by  the 
ISC  and  are  different  than  some  maps 
currenUy  being  used  by  the  Forest 
Service's  EIS  team.. 


Taole  3.— Comparison  of  Total  Acreage  for  the  ISC  Habitat  Conservation  Areas  (HCAs).  May  6  Proposed  Critical 
Habitat  Areas  (CHAs),  August  13  Revised  Critical  Habitat  Units  (CHUs).  and  Final  Crjtjcal  Habitat  Units  (Figures 
Are  Approximate  and  Are  Rounded  to  the  Nearest  Thousand) 


• 

ISCHCA'acres 

MaySCHA 
acres 

Aiigtist  13 
CHUacraa 

• 

Categories 

Final  CHU 
acres 

1&2                   3 

Forest  Service _ _ 5,356.000 

Bureau  of  Land  Management _ 

Natooal  Park  Service 

State „ 

lAitwy _ 

Private „ ;„ _ 

Tribal 


Subtotals 

Totals. 


5,356.000 

427.000 

6,465.000 

6.453.000 

5,675,000 

859,000 

106.000 

1.386.000 

1.241.000 

1,154,000 

652,000 

NA 

NA' 

NA> 

NA» 

661,000 

NA 

6iaooo 

582.000 

0 

72.000 

NA 

61,000 

62,000 

58,000 

0 

NA 

3,020.000 

0 

0 

0 

NA 

74.000 

0 

0 

7.600.000 

533.000 

6,133.000* 


11.636.000        8.337.000        6.887.000 


Number  of  Areas.. 


193 


ur)k.< 


190 


181 


190 


>  Category  1  and  2  HCAs  from  ISC  Plan;  includes  vnildefness  and  National  Parte  acreage  (about  ^1  million  acres);  Category  3  HCAs 
by  agerwies  ar«l  not  previously  induded  in  HCA  totals.  All  data  derived  from  the  GIS. 

*  Acreage  for  National  Parti  Service  lands  (and  ottter  lands  already  In  protected  status)  are  not  included  in  critical  habitat 

*  About  5.2  million  acres  of  HCAs  are  included  wittwi  cntical  habitat 

*  Category  3  HCAs  were  recommended  by  tt>e  ISC  or>ly  on  Bureau  and  Forest  Service  lands  in  areas  wttere  the  omtI  situation  was 
nearly  100  dHferent  areas  (the  actual  total  number  was  not  available). 


ware  mapped  jftdapandsnty 


most  precarious;  ttM  indudad 


HCA  and  critical  habitat  acreage 
totals  are  not  directly  comparable. 
HCAs  contain  acreage  of  reserved  areas 
(wilderness  and  parks)  that  are  not 
designated  as  critical  habitat  because 
they  are  already  protected  and  HCAs 


are  only  applicable  when  placed  in  the 
context  of  the  total  ISC  plan  (with  50- 
11-40).  HCA  estimates  include  nearly  2.1 
million  acres  (approximately  25  percent 
of  the  total  acres)  of  reserved  lands 
(wilderness  and  parks).  Subtracting 


these  2.1  million  acres  from  the  HCA 
totals  leaves  aboat  &0  million  acres  of 
nonreserved  acres  remaining  in  the 
HCA  system.  The  6J)  figute  contains  the 
acreage  of  Category  3  HCAs;  Category  3 
HCAs  represent  S33.000  acres  that  was 


UMI 
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not  faicluded  in  prevkras  estimates  of  the 
total  amount  of  acres  affected  by  the 
ISC  Plan. 

Final  critical  habitat  designation 
includes  about  bJd  million  acres  of  non- 
reserved  areas,  a  difference  from  the 
HCA  network  of  neariy  80Q.000  acres 
when  all  lands  are  considered.  This  is 
less  than  a  13  percent  difference  in  total 
acres  between  HCAs  and  critical 
habitat,  thus  imposing  restrictions  on 
about  13  percent  more  acreage  than 
those  affected  by  HCAs.  HCAs  also 
include  acres  of  State  and  miUtary 
lands;  military  lands  are  not  managed 
primarily  for  timber  harvest  Comparing 
only  Forest  Service  and  Bureau  lands 
results  in  a  difference  between  HCAs 
and  critical  habitat  on  these  lands  of 
about  1.6  million  acres.  The 
apportionment  of  acres  for  HCAs  and 
critical  habitat  is  similar  for  Federal 
land  managers  and  reflects  the 
differences  in  total  acreage  managed  by 
these  agencies. 

The  ISC  (Hiomas  et  al.  1980) 
estimated,  based  on  agency  data,  that 
about  20-30  percent  of  the  acres  outside 
of  wilderness  and  parks  were  reserved 
locally  (e.g..  streamside  or  scenic 
corridors),  areas  unsuitable  fcM*  timber 
harvest  (e.g..  unstable  soOs),  or  set  aside 
for  other  reasons  (e.g.,  bald  eagle  nest 
sites);  these  designations  can  also  be 
changed  locally  and  are  not  expected  to 
always  be  so  designated.  The  actual 
data  were  not  available  to  the  Service. 
However,  using  these  percentages 
indicates  that  of  the  6.0  million  acres  (in 
HCAs  outside  of  wilderness  or  parks)  or 
the  6.9  million  in  critical  habitat  about 
4.2-4.8  million  acres  (HCAs)  or  4.8-S.S 
million  (critical  habitat)  of  die  total 
acres  included  in  these  two  different 
designations  respectively  may  actually 
be  on  lands  available  for  timber  harvest. 

In  addition,  the  above  HCA  estimate 
also  does  not  contain  acres  managed 
under  the  50-11-40  rule.  Although  no 
one  has  fully  compiled  these  figures,  it  is 
estimated  diat  they  would  cover  up  to  12 
to  15  million  acres  of  the  existing  forest 
base  within  the  range  of  the  owl  that  are 
above  the  amount  in  the  HCAs.  Critical 
habitat  does  not  include  management 
prescriptions  for  forested  lands  not 
included  in  the  desi^natifHi. 

Owla  and  Acres  of  Nesting  and  Roosting 
Habitat 

To  help  place  the  acreage  totals  (from 
the  above  tables)  in  perspective,  tiie 
Service  updated  the  estimates 
previously  identified  in  the  ISC  Plan  cmd 
the  Service's  1990  status  review.  The 
majority  of  owls  and  suitable  spotted 
owl  habitat  (i.e.,  fbrnesting,  roosting, 
and  some  fiDraging)  are  foimd  on  Federal 
lands,  primarily  on  Forest  Service  land 


(about  70  percent).  A  large  percentage 
are  also  located  on  Bureau  lands  in 
Oregon  (about  12  percent).  In  some 
cases  the  quality  of  owl  habitat  in  areas 
included  within  critical  habitat  but 
outside  of  existing  HCAs  is  better  than 
the  habitat  within  HCAs,  although  all 
designated  lands  met  the  criteria  for 
critical  habitat 

There  are  no  current  estimates  of  the 
amount  of  additional  habitat  that 
contributes  to  dispersal  (e.g.,  that 
currently  would  be  managed  under  the 
50-11-40  rule  on  Federal  lands);  some  of 
these  lands  are  included  within  critical 
habitat  because  they  are  interspersed 
with  nesting  and  roosting  habitat  but 
the  majority  of  these  lands  were  not 
designated  as  critical  habitat 

In  the  August  13  proposal  (56  FR 
40001)  the  Service  provided  a 
comparison  of  the  estimated  amount  of 
nesting  and  roosting  habitat  and  owl 
pairs  currently  located  within  the  HCAs 
and  critical  habitat  imits  to  the  total 
known  jiumber  of  pairs  and  estimates  of 
nesting  and  roosting  habitat  throughout 
the  range  of  the  owl;  these  numbers 
were  updated  through  the  summer  of 
1991.  Additional  protection  was 
proposed  for  about  60  percent  (3.2 
million  acres)  of  the  total  estimated 
amount  of  suitable  nesting  and  roosting 
habitat  on  Federal  lands  that  is  outside 
of  existing  reserved  systems.  In 
comparison  the  HCA  network  included 
about  32  percent  of  suitable  habitat 
outside  of  reserved  areas  on  Federal 
lands:  these  totals  include  estimates  of 
suitable  habitat  for  category  3  HCAs. 

The  Service  did  not  fiuly  reanalyze 
these  data  to  determine  the  actual 
amount  of  suitable  habitat  that  remains 
within  the  designated  areas  after 
completion  of  the  exclusion  process. 
However,  based  on  a  review  of  habitat 
maps,  it  is  believed  that  die  percentage 
of  suitable  habitat  exduded  from  the 
designation  is  in  proportion  to  the 
percentage  of  total  acres  excluded. 
Therefore,  tiie  total  amount  of  suitaUe 
habitat  remaining  is  approximately  83 
percent  (or  2.6  million  acres)  of  the 
amount  included  in  die  August  13 
proposal.  This  amounts  to  about  49 
percent  of  the  amount  on  Federal  lands 
outside  of  reserved  areas,  a  decrease  of 
11  percent 

"Adding  the  21  million  acres  of 
reserved  lands  to  the  critical  haWtet 
totals  results  in  about  65  percent  (4.7 
miUion  acres)  of  remaining  owl  habitat 
on  Federal  lands  receiving  additional 
levels  of  protection  (about  50  percent  of 
all  lands).  However,  tiie  actual  amount 
of  suitable  nesting  and  roosting  habitat 
within  reserved  areas  is  unknown;  the 
2.1  million  reflects  total  acreage 
containing  expected  suitable  habitat 


within  reserved  areas.  Therefore,  all 
totals  that  Include  reserved  acreage 
overestimate  the  total  amount  of 
protected  owl  habitat. 

The  final  designation  of  critical 
habitat  includes  the  are«8  on  Federal 
lands  that  contain  the  best  remaining 
spotted  owl  nesting  and  roosting 
habitat  Hie  total  amount  included  in 
the  final  designation  aino  reflects  the 
Service's  concern  over  the  status  of  the 
remaining  nesting  and  roosting  habitat 
on  these  lands. 

EcoMHiik:  impacts  of  tba  Final 
Designatioa 

The  economic  analysis  (USDI  1991a) 
provides  the  Services  conclusions  on 
the  potential  impacts  of  ttie  areas 
selected  for  final  designation  as  critical 
habitat  This  analysis  served  as  a 
decision  document  in  evaluating 
economic  consequences  of  the  action 
leading  to  the  final  decision  to  designate 
critical  habitat.  The  analysis  also 
provides  additional  information  so  that 
the  cumulative  effects  of  this  and 
previous  Federal  actions  on  the  timber 
industry  can  be  imderstood  in 
perspective. 

Consistent  with  the  requirements  of 
section  4  of  the  Act,  the  economic 
analysis  reviews  the  final  economic 
impact  of  designating  critical  habitat 
Only  these  incremental  costs  and 
benefits  of  designation  may  be 
considered  in  determining  whether  to 
exclude  lands  from  designation.  The 
economic  analysis  examined  the  costs 
and  benefits  of  precluding  or  hmiting 
specific  land  uses  within  the  portions  of 
critical  habitat  that  are  outside  of  HCAs 
recommended  imder  the  ISC  I^an. 
Incremental  analysis  was  the 
appropriate  method  to  use,  because  the 
designation  of  critical  habitat  is  the  only 
action  for  wfaidi  the  Service  now  has 
decision  authority.  The  economic  costs 
of  listing  the  species  have  already  been 
incurred,  and  the  economic  effects  of 
actions  taken  by  other  Federal  or  State 
agencies  are  outside  the  purview  of  the 
Service.  The  analysis  was  cast  in  a 
"with"  critical  habitat  versus  a 
"without"  critical  habitat  framework 
and  measures  the  net  change  in  various 
categories  of  benefits  and  costs  when 
the  critical  habitat  designation  was 
imposed  on  the  existing  iMseline.  The 
analysis  evaluated  national  economic, 
or  efficiency,  costs  and  benefits  that 
reflect  changes  in  social  welfare.  The 
standard  measure  of  those  costs  and 
benefits  is  economic  surplus  in  the  form 
of  economic  rents  and  consumer  surplus. 
The  Service  recognizes,  however,  that  in 
the  case  of  the  spotted  owl,  one  region 
of  the  coimtry  and  one  sector  of  that 


1812        Federal  Register  /  Vol.  57,  No.  10  /  Wednesday,  January  15.  1992  /  Ruleg  and  Regulations 


region's  economy  was  primarily  affected 
by  this  action.  The  analysis  included, 
therefore,  an  examination  of  some  of  the 
primary  regional  economic,  or 
distributional,  impacts  expected  to 
occur,  such  as  employment  changes, 
county  revenue  impacts,  and  social 
costs  to  the  affected  communities. 

Critical  habitat  designation  for  the 
spotted  owl  will  result  in  a  regional 
reduction  of  timber  available  from 
Federal  lands,  at  least  in  the  foreseeable 
future.  That  reduction  will  have  a 
number  of  economic  effects,  in  both  the 
near-  and  long-term.  From  a  national 
perspective,  economic  impacts  are 
expected  to  be  minimal. 

The  costs  of  designating  an  area  as 
critical  habitat  are  the  net  economic 
costs  of  precluding  or  restricting  certain 
land  uses  over  the  period  of  analysis. 
Costs  are  measured  as  the  difference 
between  the  resource's  value  in  its 
economically  best  use  without  critical 
habitat  and  its  next  best  use 
(opportunity  cost]  when  that  use  is 
precluded  by  critical  habitat.  Economic 
effects  include  a  mixture  of  efficiency 
and  equity  measures. 

(1)  National  economic  (efficiency] 
costs  include: 

— ^The  change  in  economic  rents  and 
consumer  surpluses  attributable  to  the 
designated  areas,  with  and  without 
critical  habitat.  The  reduction  in 
Federal  revenues  from  foregone 
timber  sales  is  the  primary 
component.  In  addition,  there  is  a  loss 
of  consumer  siuplus  caused  by  the 
rise  in  stumpage  price; 
— ^The  change  in  capital  asset  values. 
Decreases  in  the  value  of  formerly 
productive  but  now  idle  sawmills  and 
processing  plants  represent  a  loss  of 
national  economic  income.  The 
change  in  asset  value  is  measured  as 
the  asse»  3  value  before  critical 
habitat  designation  less  its  scrap 
value  when  it  is  no  longer  in  use;  and 
— ^Wages  lost  by  displaced  workers  who 
remain  unemployed  or  are 
reemployed  at  lower  wages.  The  loss 
is  measured  as  the  difference  between 
earnings  in  the  timber  industry  and 
labor's  opportunity  cost 

(2]  Regional  economic  (distribution] 

impacts  include: 

— ^Reductions  in  county  revenue  sharing 
from  Federal  timber  sales,  partially 
offset  by  increased  revenue  sharing 
from  those  Federal  sales  that  remain; 

— Social  costs  to  individuals  and 
communities  caused  by  a  slowdown 
in  timber  dependent  economies, 
including  higher  welfare,  counselling, 
and  other  additional  costs  that 
counties  will  be  faced  with  as 
unemployment  increases;  and 
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— Changes  in  state  and  county  property 
and  severance  tax  revenue  as  a  result 
of  lower  property  values  for  houses 
and  mills,  and  higher  values  for 
private  timber  holdings. 
(3]  Effects  not  considered  as  national 
economic  costs  include: 
— Increases  in  profits  (rents]  of  timber 
producers,  including  the  Federal 
government  for  timber  sales  that 
remain,  caused  by  higher  stumpage 
prices,  or  the  increased  value  of 
private  timber  stands.  Those  increases 
represent  a  transfer  of  surplus  value 
from  consumers  of  timber  to 
producers,  hence  there  is  no  net  effect 
on  national  income;  and 
— ^The  decrease  in  real  estate  (housing] 
values  in  affected  areas.  Such  losses 
represent  monetary  losses  to 
individual  owners  but  are  transfers 
from  (potential)  sellers  to  buyers  and 
do  not  affect  national  economic 
income. 

The  reduction  in  Northwest  Federal 
timber  sales  due  to  spotted  owl  critical 
habitat  desig^iation  may  have  effects  at 
the  national  and  international  levels  as 
well,  although  they  are  expected  to  be 
minimal.  Higher  stumpage  prices  in  the 
Northwest  may  increase  demand  for 
timber  and  cause  higher  stimipage  prices 
in  other  timber  producing  areas  of  the 
U.S.  and  other  timber  exporting 
countries.  Those  higher  prices  may 
increase  timber  production, 
employment,  and  asset  values  in  those 
regions,  but  significant  national  changes 
are  not  anticipated.  At  the  national 
level,  once  all  of  the  markets  have 
adjusted  to  the  new  timber  supply,  the 
negative  effects  on  the  Pacific 
Northwest  may  be  at  least  partially 
offset  by  positive  effects  in  other  timber 
producing  areas.  The  economic  analysis 
evaluated  gains  and  losses  regionally  in 
the  Northwest  and  did  not  attempt  to 
quantify  effects  at  the  national  level. 

Critical  habitat  will  result  in  benefits 
in  terms  of  gains  in  spotted  owl 
conservation  as  well  as  preserving 
economic  benefits  provided  directly  by 
the  spotted  owl  and  indirectly  by  its 
habitat.  The  spotted  owl  and  its  critical 
habitat  currently  provide  a  wide  range 
of  benefits.  They  include:  biodiversity, 
aquatic  and  water  quality,  scenic 
beauty,  intrinsic  or  preservation  values, 
and  recreation  values. 

Baseline 

The  economic  effects  of  designating 
critical  habitat,  as  well  as  the 
conservation  benefits,  are  in  addition  to 
those  created  by  listing  the  spotted  owl 
as  threatened  and  the  effects  of  earlier 
actions  taken  by  land  management 
agencies  to  protect  the  owl  under  other 


statutes  and  authorities.  Thus,  critical 
habitat  effects  are  incremental  and 
represent  only  a  portion  of  the  total 
effect  of  owl  conservation,  both  in  terms 
of  protection  of  the  owl,  other  benefits, 
costs  to  the  national  economy,  and 
economic  impacts  to  the  regional 
economy.  For  that  reason,  it  is  the 
marginal  increase  in  owl  protection 
provided  by  designation  of  critical 
habitat  and  the  marginal  change  in 
costs,  regional  impacts,  and  benefits 
that  the  designation  produces  that  are 
relevant  to  the  analysis. 

The  Service  proposed  critical  habitat 
for  the  spotted  owl  in  May  1991,  at 
which  time  the  owl  and  most  of  its 
habitat  were  already  provided 
considerable  protection  by  previous 
actions  by  the  land  management 
agencies,  as  well  as  by  the  jeopardy/ 
take  provisions  of  the  Act.  The  portions 
of  critical  habitat  units  outside  the 
HCAs  are  expected  to  have  reduced 
timber  harvest  beyond  the  ISC's  50-11- 
40  rule,  and  the  areas  within  the  HCAs 
are  not  expected  to  be  harvested.  The 
formation  of  the  ISC  and  the  subsequent 
interim  adoption  of  all  or  part  of  the  ISC 
Plan  for  spotted  owl  conservation  by  the 
Forest  Service  and  Bureau  have  been 
prompted  by  NFMA  and  other 
management  requirements.  Although  the 
Bureau  has  not  formally  implemented 
the  ISC  Plan,  it  incorporated  important 
elements  of  that  strategy  in  its  plans  and 
directives  before  the  owl  was  listed  as 
threatened  and  before  critical  habitat 
was  proposed  for  designation  (USDA/ 
USDI 1990]. 

Timber-related  effects  of  designating 
critical  habitat  concern  primarily  those 
Forest  Service  and  Bureau  timber 
harvests  not  already  curtailed  by  earlier 
decisions.  The  designation  of  critical 
habitat  outside  of  HCAs  may  reduce 
timber  sales  more  than  would  the  50-11- 
40  rule.  Section  7(a](l)  of  the  Act 
requires  Federal  agencies  to  utilize  their 
authorities  to  conserve  threatened  and 
endangered  species.  Because  the  ISC 
recommendations  remain  the  best 
available  conservation  strategy  for  the 
owl  the  Service  assumes  that  the 
agencies  will  follow  the  ISC 
recommendations  in  HCAs.  Therefore, 
potential  timber  harvest  reductions  in 
the  areas  of  critical  habitat  outside  the 
HCAs  that  go  beyond  the  50-11-40  rule, 
as  well  as  limitations  on  non-timber 
activities,  will  be  due  in  part  to  listing  of 
the  owl  (section  7  (jeopardy]  and  section 
9  (take)),  which  would  have  occurred 
without  critical  habitat,  and  in  part  to 
adverse  modification,  which  oidy  will 
occur  with  critical  habitat. 

Non-timber  activities  in  critical 
habitat  will  also  be  subject  to  section  7 
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consoltattoiit  accoidlng  to  the  same 
scenario  described  above.  For  both 
timber  and  non-tiraber  activities,  it  is  the 
incremental  effects  of  avoiding  adverse 
modification  of  critical  halHtat,  and  the 
marginal  changes  in  ensuing  benefits 
and  costs,  that  are  the  appropriate 
measures  of  the  effects  of  critical 
habitat  designation. 

For  Forest  Service  and  Bureau  timber 
harvest,  this  analysis  considers  four 
levels  at  timber  sales: 
—Final  Plans:  Actual  or  Projected  Final 
Plan  timber  sales,  whidi  may  include 
some  elements  of  old  growth  habitat 
preservatitMi  (eg..  ^Mtted  Owl 
Habitat  Areas); 
— With-ISC:  The  level  of  timber  sale 
which  reflects  agency  decisions  prior 
to  listing  of  the  owl  as  Areatened  on 
)une  2a,  1900; 
— ^Listing:  Timber  sales  if  only  the 
jeopardy  and  take  provisions  of  the 
Act  are  applied  to  timber  sales  in  the 
critical  habitat  outside  of  HCAs;  and 
—Critical  Habitat:  Timber  sales  if 
adverse  modification  provisions  are 
also  applied  to  timber  sales  in  the 
critical  habitat  areas  outside  of  HCAs. 
The  With-ISC  timber  sale  level 
reflects  the  Forest  Service  and  Bureau 
intention  not  to  harvest  on  HCAs  and  to 
implement  50-11-40  In  whole  or,  in  the 
case  of  the  Bureau,  in  part  on  areas 
outside  of  the  HCAs  (USD!  lOOOb.  1991d; 
USDA/USDI 1090;  VSDA  1991c).  The 
Listing  sale  level  is  the  timber  sale 
remaining  after  the  effects  of  spplying 
the  jeopardy /take  provisions  in  the 
critical  habitat  outside  of  HCAs. 

Fmal  Plans  are  used  as  the  starting 
point  in  the  analysis  rather  that  the 
1985-1967  average  because  the  Service 
believes  they  best  reflect  what  Uie  land 
management  agencies  woidd  have  done 
in  the  absence  of  tiie  ISC  Plan  and  other 
measures  taken  to  protect  the  owl.  The 
1983-1987  average  harvest  level  and 
planned  harvests  as  of  1900  are 
alternatives  that  have  been  used  In 
other  analyses  of  owl  protection  efforts 
(see,  for  example,  Uppke  et  al.  1990  and 
USDA/USDI  1990).  Both  alternatives 
have  harvest  levels  that  are  significanfly 
higher  than  the  Final  Plans  used  here, 
but  those  hitler  harvest  levels  do  not 
appear  to  be  sustainable  over  time, 
given  changes  in  management  emphasis. 
Using  either  would  be  misleading  and 
would  overestimate  job  and  other  losses 
attributable  to  spotted  owl  conservation 
efforts. 

This  conclusion  ia  8U|q>orted  by  other 
analyses.  For  example.  Mead  ei  al. 
(1991)  in  their  assessment  of  the 
projected  impacts  of  im|rieoienting  the 
ISC  Man  began  tbdr  anlysis  osiiis  the 
planned  agency  harvest  levels. 


Likewise,  Stevens  (1901).  after  a  carefnl 
review  of  Olson  (1990)  and  other 
doounents  that  suggested  using  the 
1083-1967  data,  conduded  that  "In  any 
case  it  appears  that  the  baseline  should 
be  the  1991-2000  planned  average 
annual  harvest  for  those  areas  to  be 
affected  by  the  owl  protection  strategy 
before  that  strategy  is  imposed.  Most 
important,  it  would  seem  incorrect  to 
attribute  to  the  ISC  Stietegy  those 
harvest  reductions  that  had  been 
planned  in  the  absence  of  that  strategy." 
Thus,  the  Forest  Service  and  Bureau 
Final  Flans  are  used  as  a  starting  point 
from  which  harvest  reductions  for  owl 
conservation  actions  were  calculated. 

Limitations  of  the  Analysis 

This  analysis  does  not  include,  or 
covers  only  minimally,  several  topics 
tiiat  lie  outside  the  sc<^  of  analysis, 
including  the  effects  of  critical  habitat 
designation  on  State  and  private  lands 
and  State  legislation.  Since  Stale  and 
privately-owned  lands  are  not  included 
in  critical  habitat,  the  designation  will 
affect  activities  on  these  lands  only  in 
instances  where  some  Federal  approval 
or  authorization  is  required  for  access  or 
other  purposes.  In  addition,  some  States 
have  enacted  legislation  that  is  linked  to 
Federal  actions  under  die  Act,  such  as 
critical  habitat  designation.  Because 
such  State  laws  are  not  mandated  by  the 
Act,  and  may  be  rescinded  or  changed 
at  any  time,  this  analysis  does  not 
address  effects  of  such  State 
requirements. 

Timber  Industry  BackgroiHid  and  Trends 

Designation  of  critical  habitat  is  the 
latest  in  a  long  series  of  court  and 
regulatory  actions  concerning  the 
spotted  owl  and  old  growth  habitat  that 
began  in  1987;  eariier  efforts  to  protect 
spotted  owls  began  in  the  early  1970's. 
"Hiese  actions  ccmtinue  to  affect 
planning  activities  and  timber  harvest 
on  Forest  Service  and  Bureau  lands  in 
the  Norlliwest  The  accompanying 
debate  was  focused  on  old  growth  forest 
protection  and  wildlife  conservation 
provisions  of  NFMA  and  FLPMA,  as 
well  as  on  q>otted  owl  protection. 
Industry  trend  data  demonstrate  the 
reduction  of  Federal  harvest  of  990 
million  board  feet  (mmbf)  between  1988 
and  1969,  particularly  from  Forest 
Service  lands,  prior  to  listing  the  owl 
(June  28, 1990)  and  prior  to  the  May  6. 
1991  proposal  to  dMignate  critical 
habitat.  Thus,  a  portion  of  the  impacts 
being  attributed  by  some  observers  to 
the  Act  resulted  from  prior  legal  actions 
and  changes  in  agency  plans  related  to 
broader  issues,  such  as  old  growth 
protection  under  the  NFMA.  The  nAe  ct 
the  timber  indostry  in  ragienal 


eoooomiei  is  declining  in  importance  in 
aU  rsgioiis.  including  the  Northwest.  The 
incremental  efiiect  of  critical  habitat 
designatioa  on  the  timber  industry  can 
best  be  understood  in  the  context  of  the 
market  environment  of  the  timber 
industry. 

The  industry  is  dominated  by  a 
cyclical  market  that  has  historically 
been  demand-oriented.  The  previous 
low  cycle  occurred  in  1981-1982; 
westside  (western  Washington,  Oregon, 
and  northwestern  California)  industry 
employment  dropped  from  a  high  of 
165,000  in  1977  to  125,000  in  1962,  a  24 
percent  reduction,  and  harvest  fell  from 
16  billion  board  feet  (bbf)  in  1977  to  11 
bbf,  a  31  percent  reduction. 

In  the  mid-1980B,  the  forest  products 
industry  of  the  Northwest  was  in  the 
middle  of  a  period  of  reorganization  and 
retrenchment  and  this  process  is 
continuing  (Adams  1986).  Changes  in 
employment  and  labor  income  from  the 
late  1970s  to  the  mid-19e0s  came  about 
primarily  from  mechanization  and 
structural  changes  in  the  industry,  as 
well  as  recessionary  pressures.  The 
fundamental  restructuring  of  this 
industry  came  about  for  several  reasons, 
but  two  seem  most  prominent:  The 
exhaustion  of  private  supplies  of  old 
growth  and  the  rising  costs  of 
production  in  the  Northwest  compared 
to  other  regions. 

Nationwide,  1986  employment  in  the 
wood  products  sector  was  1.644.000 
employees,  of  which  166XM)0  or  about  10 
percent  were  employed  in  the  westside 
(USOA 1990).  Employment  in  the 
Northwest  (fropped  by  40Xno  workers 
from  1979  to  1965;  Uiis  trend  has 
continued  since  1965,  but  at  a  lower 
rate.  A  number  of  factors  are 
contributing  to  this  decline,  including 
'the  continuing  need  for  industry  to 
mechanize  to  remain  competitive,  the 
loss  of  markets  to  other  regions  and, 
more  recenUy,  the  reduction  in  timber 
supply  from  Federal  lands.  A  significant 
increase  in  productivity  occurred  from 
1975  to  1988.  from  the  processing  of 
109,000  board  feet  per  worker  in  1975  to 
1464XX)  board  feet  per  worker  in  1968 
(Mead  et  al.  1991),  resulting  in  a 
considerable  reduction  in  employment. 
Offsetting  these  downward  pressures  on 
employment  is  the  increasing  percentage 
of  recovery  of  products  from  logs. 
However,  overall  employment  is 
predicted  to  further  drop  in  all  timber 
regions  by  die  year  2040  (USDA 1990). 

Much  of  the  focus  on  employment 
losses  in  the  Northwest  has  been  on  the 
limitation  t^  log  supplies  from  Federal 
lands,  assuming  that  demand  for  these 
products  would  permit  essentially 
unlimited  harvest  and  production  if 
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supplies  were  not  limited.  There  is  some 
evidence  that  the  demand,  at  least  in  the 
short-term,  is  weak  and  that 
recessionary  trends  are  partially  to 
blame  for  employment  cutbacks  in  the 
Northwest.  For  example,  the  State  of 
Washington  Office  of  Financial 
Management  and  Employment  Security 
Department  (1991)  noted  that,  "the 
recession-induced  downturn  in  housing 
construction  across  the  nation  put 
downward  pressure  on  the  demand  for 
lumber  and  wood  products  during  the 
third  quarter  1990.  A  major  real  estate 
slump  in  the  previously  red-hot  Asian 
(principally  Japanese)  market 
additionally  cut  into  the  demand  for 
raw,  unprocessed  logs,  a  major  export 
commodity  m  Washington.  All  of  this 
depressed  demand  and  contributed  to 
both  the  over-the-quarter  and  over-the- 
year  declines  in  statewide  Itunber  and 
wood  products." 

The  analysis  goes  on  to  state  that 
final  demand  for  lumber  and  wood 
products  will  not  diminish,  but  reduced 
supply  will  lead  to  a  "shaking  out"  of 
operators  over  the  next  decade.  The 
volume  of  unprocessed  raw  log  exports 
increased  steadily  from  incidental  levels 
in  the  1950s.  Exports  now  represent 
about  5  percent  of  total  U.S.  lumber 
production;  in  the  Northwest,  the  1989 
log  export  volume  of  3.7  bbf  represented 
25  percent  of  log  volume  but  only  17 
percent  of  timber  product  value  (USDA 
1990).  Over  95  percent  of  these  exports 
were  softwood  logs,  60  percent  of  which 
were  exported  to  Japan.  However,  the 
U.S.  is  a  net  importer  of  wood  products. 
Nationwide,  in  1986  about  2.3  billion 
cubic  feet  (cu  ft)  were  exported, 
whereas  4.6  billion  cu  ft  were  imported 
(U.S.  Bureau  of  Census  1989). 

The  Forest  Resources  Conservation 
and  Shortage  Act  of  1990  further 
restricted  log  exports.  It  is  estimated 
that  about  6U0  mmbf  of  logs  that 
previously  entered  the  export  maiket 
will  be  available  to  local  mills  in  1991 
and  after,  with  450  mmbf  coming  from 
State  lands  and  the  remainder  from 
private  lands  (Backiel  and  Baldwin 
1991).  Log  exports  represent  a  potential 
24,000  direct  timber  industry  jobs  in  the 
Northwest,  but  nationwide  a  total 
export  ban  is  expected  to  depress 
stumpage  prices  and  result  in  a  loss  of 
16,000  direct  timber  industry  jobs 
(OToole  et  al.  1991)  and  negatively 
impact  jobs  in  the  shipping  industry. 
With  naturally  decreasing  availability  of 
large  logs,  the  export  market  is  expected 
to  decline  in  the  mid-19908  with  or 
without  further  protection  of  older 
forests. 
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Sustainable  Harvest 

The  Forest  Service  and  timber 
industry  were  aware  in  1969  that  the 
harvest  rates  planned  in  the  Northwest 
at  that  time  could  not  be  sustained, 
given  the  plarmed  levels  of  management 
intensity  in  place  at  that  time;  both 
harvest  rates  and  employment  were 
predicted  to  decrease  over  time  (USDA 
1969).  The  report  predicted  that  the  1960 
trends  in  harvest  from  private  lands  in 
western  Oregon  and  southwestern 
Washington  would  lead  to  a  65  percent 
reduction  in  harvest  over  a  30  year 
period  (to  1999).  This  situation  has  not 
improved  since  1969  because  an 
additional  22  years  of  high  harvest  has 
occurred  in  the  region. 

Inventory  on  westside  forest  industry 
lands  in  the  Northwest  has  declined  at  a 
steady  rate  during  the  past  40  years. 
Inventory  on  industry  lands  was 
estimated  at  33.7  billion  cu  ft  in  1950. 
dropping  to  19.5  billion  cu  ft  in  1985 
(Adams  et  al.  1988).  Inventory  on  other 
private  lands  dropped  by  almost  2.5 
billion  cu  ft  during  that  same  period. 
Declining  inventory  occurs  as  high- 
inventory,  old  growth  forests  are 
converted  to  managed  stands  or  when 
harvest  exceeds  growth.  Harvest  from 
Federal  lands  in  the  westside  nearly 
doubled  during  this  period,  from  1,800 
nunbf  in  1950  to  ahnost  3,500  mmbf  in 
1985  (Adams  et  al.  1988). 

The  Forest  Service  (USDA  1990) 
reported  that  the  removal  of  softwood 
growing  stock  in  western  states 
exceeded  net  annual  growth,  indicating 
that  inventory  continues  to  be  depleted 
faster  than  it  is  replaced.  This  trend  is 
expected  to  continue  in  the  Northwest 
under  current  management  plans. 
Projections  show  that  total  inventory  ol 
softwoods  is  expected  to  further  decline 
from  33,607  million  cu  ft  in  1986  to  28,993 
million  cu  ft  in  the  year  2000  and 
declining  further  to  25,133  million  cu  ft  in 
the  year  2040.  Harvest  is  likewise 
expected  to  drop  from  659  million  cu  ft 
in  1986  to  562  million  cu  ft  in  the  year 
2000.  There  is  expected  to  be  a 
continued  transition  in  the  Northwest 
that  converts  old  growth  forests  to 
young  managed  stands  (e.g..  Sessions  et 
al.  199a  USDA  1990).  Planned  harvest  in 
the  next  50  years  is  expected  to  reduce 
the  average  age  of  trees  harvested  to  80- 
90  years  on  Forest  Service  lands,  to  50 
years  on  Bureau  lands,  and  to  45-65 
years  on  private  land  (Sessions  et  al. 
1990). 

A  further  concern  is  that  even  the 
harvest  levels  predicted  in  forest  plans 
may  be  too  hi^  and  may  overstate  the 
amount  of  tin^r  actually  available  for 
harvest.  Johnson  et  al.  (1991)  in  their 
report  to  Congress  stated  that  Federal 


forest  plans  for  the  westside  may  have 
overestimated  potential  harvest  by  as 
much  as  20  percent  from  some  forests. 
Thus,  harvest  levfis  realized  from 
Federal  timberland  may  actually  be 
below  planned  cuts  because  planning 
documents  may  reflect  inventories 
higher  than  those  that  actually  exist 

Costs  of  CrittuJ  Habitat  Designation 

The  following  sections  summarize  the 
results  of  the  Service's  analysis  of 
economic  data  and  identify  the  potential 
costs  associated  with  the  final 
designation  of  critical  habitat. 

Regional  Effect  on  Federal  Timber 
Harvest 

The  areas  designated  as  critical 
habitat  for  the  spotted  owl  include 
HCAs  identified  by  the  ISC  Plan 
(Thomas  et  al.  1990).  The  Service  used 
the  most  recent  Forest  Service  and 
Bureau  estimates  to  evaluate  the 
economic  effects  of  critical  habitat 
Besignation  on  Federal  timber  sales. 
Some  of  their  timber  volume  estimates 
were  adjusted  by  the  Service  to  account, 
for  differences  between  the  critical 
habitat  units  on%e  Forest  Service  and 
Bureau  lands  in  the  August  13  proposal 
and  the  critical  habitat  units  as  defined 
in  the  final  rule.  The  loss  of  timber- 
based  revenue  (economic  rent)  to  the 
Federal  govenunent  from  Federal  timber 
sales  was  the  primary  component  of 
economic  cost  considered.  Effects  on 
timber-based  employment  and  revenue 
sharing  with  counties  also  were 
examined. 

Certain  assumptions  were  necessary 
to  estimate  what  may  occur  in  the 
future,  with  and  without  designation  of 
critical  habitat.  In  conducting  their 
analysis,  the  Forest  Service  and  the 
Bureau  considered  a  number  of 
alternatives  about  timber  supplies,  price 
responses,  and  other  regional  and 
national  factors  which  determine  the 
economic  effects  of  reducing  Federal 
timber  sales  in  the  three-state  region. 
Key  assumptions  used  in  this  analysis 
include: 

—Stumpage  prices  in  the  region  will  rise 
when  Federal,  timber  sales  are 
reduced.  Rising  prices  for  timber  sales 
that  remain  tend  to  offset  reductions 
in  Federal  timber-based  revenues, 
result  in  lower  log  exports  from  the 
region,  and  stimulate  an  increase  in 
harvest  from  private  lands,  at  least  in 
the  near-term;  and 
—The  full  effect  of  timber  harvest 
reductions  on  regional  economies  will 
not  be  evident  for  several  years 
because  there  are  4-6  bbf  of  timber  on 
Forest  Service  and  Bureau  lands  that 
have  been  Sold  and  are  available  for 
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harvest  Thus,  the  Service  assumes 
that  1995  is  the  first  year  the  full 
impact  of  these  regulations  are  likely 
to  occur,  as  did  the  Forest  Service  and 
Bureau  in  their  analyses.  Some 
impacts  may  have  already  occurred  as 
a  result  of  the  critical  habitat 
proposal,  but  the  full  impact  should 
not  occur  for  several  years. 
The  Forest  Service  1995  planned  a 
harvest  level  of  3,024  mmbf  is 
considerably  below  the  average  annual 
sale  in  the  late  19808,  whereas  the 
Bureau  1995  planned  sale  of  1,193  mmbf 
is  slightly  higher  than  the  1985-1989 
average.  Four  estimates  of  Forest 
Service  and  Bureau  timber  volume 
available  for  sale  in  1995  were 
considered  in  the  analysis.  The 
sequence  began  with  planned  sales 
(Final  Plans)  and  shows  decreasing 
timber  volumes  available  for  sale,  first 
with  reductions  from  planned  sale  levels 
made  prior  to  listing  (With-ISC),  then 
from  the  potential  effects  of  listing  the 
owl  as  threatened  (With-Listing),  and 
finally  with  the  potential  effects  due  to 
adverse  modification  of  critical  habitat 


(With-Critical  Habitat). 

In  deriving  their  estimates,  the  Forest 
Service  and  Bioeau  made  somewhat 
different  assumptions  for  their  With-ISC 
timber  sales.  Both  assumed  no  timber 
sales  in  the  HCAs.  The  Forest  Service 
assiuned  that  the  50-11-40  rule  would 
apply  to  areas  outside  the  HCAs.  The 
Bureau  assumed  only  partial 
implementation  of  the  50-11-40  rule,  and 
attributes  owl  protection  measures  on 
their  lands  to  the  Act,  including  listing 
and  critical  habitat  designation.  The 
number  of  acres  in  the  critical  habitat 
units  in  the  final  rule  also  differs  from 
the  August  13, 1991,  proposal.  Thus,  the 
estimates  provided  by  the  Forest  Service 
and  the  Bureau  from  the  previous 
proposals  are  not  used  directly  in  this 
analysis. 

Based  upon  Service  experience  in 
section  7  consultations  to  date  regarding 
the  owl,  the  Service  assumed  that  of  the 
total  reduction  in  sales,  70  percent 
would  be  due  to  listing  impacts 
(application  of  the  feopardy  standards 
and  take  prohibitions)  and  the 
remaining  30  percent  would  be  due  to 


critical  habitat  (application  of  the 
adverse  modification  standard).  The 
Service  believes  that  most  restrictions  or 
changes  to  harvest  activities  in  critical 
habitat  would  result  from  efforts  to 
avoid  section  7  }eopardy  opinions.  The 
percent  harvest  assumed  allowable  in 
this  analysis  ranged  from  5  percent  to  25 
percent  of  planned  harvest  and  varied 
by  physiographic  province. 

Using  the  assumptions  as  outlined  in 
the  economic  analysis,  the  designation 
of  critical  habitat  represents  a  potential 
reduction  of  regional  harvest  volume  by 
102  mmbf,  which  is  2  percent  of  the 
planned  timber  harvest  volume  (Table 
4).  This  follows  a  With-ISC  reduction  of 
1,682  mmbf  annually,  as  a  result  of  prior 
owl  protection  measures,  representing 
40  percent  of  the  Final  Plan  volume. 
Listing  may  result  in  an  additional 
reduction  of  236  mmbf,  or  6  percent  of 
the  Final  Plan  volume.  Impacts  on 
regional  timber-based  revenue, 
employment  and  revenue  sharing  for 
affected  counties  are  derived  directly 
from  these  changes  in  timber  volume. 


TABLE  4.— Summary  of  Incremental  Effects  of  the  Desksnation  of  Critical  Habitat 


Area  of  rwkjction 


Timber  volume  (mmbf): 

Washington 

Oregon.. 


Califomia„ 


Three-State  Total- 


Timber  value  (mtUion  1990  dollais): 

Washington ~- 

Oregon.. 


CaKfomia- 


Three^State  Total- 


Timber  employment  (total  tubs): 

wasrwigion „..»—.— ....... 

Oregon. 


California.. 


Reduction  cauMd  by 


Final 


718 

2.986 

800 


4^17 


174 

1.111 

152 


1.437 

10.342 

48.300 

7,753 


Three-State  Total - 


Payments  to  countias  (miMon  1990  dolars): 

Wasnington 

Oregon 

Califomia 


Three-State  Toial- 


68.395 

39.4 

401.1 

36.2 


Of  ISC 


-406 

-1.006 

-266 


-1,662 


-89 

-207 

-82 


-378 

-5.«35 

-17,676 
-4,094 


478.7 


-27.705 

-20 
-69 

-21 


UsSng 
the 

ponei 

0*4 


-32 

-186 

-16 


-236 


-11 

-96 

-6 


-113 

-415 

-2.730 

-157 


-110 


-3411 

-i7 

-37i 

-1.6 


Critical 


-14 
-80 

-6 


-102 


-5 

-42 
-3 


-SO 

-178 

-1,174 

-66 


-41.5 


-1,420 

-1.1 

-16.5 

-0.7 


-1&4 


Regional  Effects  on  Timber-based 
Revenue 

The  price  and  revenue  estimates  in 
this  section  are  gross  measures.  Net 
revenues  are  discussed  in  the  following 
section.  The  estimates  of  timber-based 
revenue  incorporate  the  rising  price 
assiunption  used  by  the  Forest  Service 
in  their  analysis,  ll^e  effects  of  the 
business  cycle  on  the  demand  for 
lumber,  and  other  factors  influencing  the 
timber  economy  both  regionally  and 
nationally,  are  incorporated  in  the 


Timber  Assessment  Market  Model 
(TAN^  developed  by  the  Forest 
Service  and  used  to  estimate  the  market 
effects  of  owl  protection  measures. 
The  Forest  Service  estimates  that 
timber  and  lumber  prices  will  rise 
significantly  by  1995,  a  projected 
"boom"  year  for  the  nationial  economy, 
with  corresponding  effects  on  total 
timbei^based  revenues  (USDA  1991b). 
For  example,  softwood  stumpage  prices 
in  western  Oregon  and  Washii^on  are 
estimated  to  increase  14  percent 
between  1988  and  1995  under  the  Final 


Plan  sale  volumes.  When  the  With-ISC,L 
With-Listing,  and  With-Critical  Habitat 
effects  are  added,  the  price  increase  is 
even  greater  (the  With-ISC  stumpage 
price  is  estimated  to  be  30  percent 
higher  than  the  Hnal  Plans  price  by 
1995).  The  data  indicate  that  carrying 
out  the  mandates  of  the  Endangered 
Species  Act  would  result  in  an 
approximately  3  percent  increase  to  the 
1995  stumpage  price,  2  percent  for  listing 
impacts  and  1  percent  for  critical 
habitat  based  on  the  assumptions  used 
in  this  aitalysis.  Fh)m  a  national 
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perspective  ttauBpage  prices  ahotdd  not 
increase  sigmficantijr  becaase  of  tbe 
relatively  ■bmU  redoctioa  tbai  vriU  occur 
in  natioMt  tiaba'  harvest  The 
approximately  102  mmbf  reduction  in 
westside  softly  from  critical  habitat 
compares  to  a  national  harvest  of  38.5 
bbf  fUSDA  19B0),  or  less  than  0.26 
percent  of  the  1986  national  harvest.  The 
Forest  Service  concbded  that  the 
designation  of  critical  habitat  would 
haVe  bttle  effect  on  forest  product  prices 
in  other  regiess  of  the  country  (USOA 

iggib). 

The  revenue  loss  estimates 
incorporate  those  price  changes 
discassed  above.  The  critical  habitat 
estimate  represents  $50  million,  or  3 
percent  of  the  Final  Plan  total.  The 
difference  in  total  revenues  between 
Final  Plans  md  With4SC  is  $378  million, 
or  26  percent  of  the  Final  Plan  revenue 
total,  and  the  Hsting  impact  is  an 
additional  $113  million. 

Reductions  in  County  Revenue 

Federal  timber-based  revemies  are 
shared  with  the  states  and  counties 
where  the  timber  is  harvested  (25 
percent  of  gross  revenues  for  the  Forest 
Service  and  SO  percent  for  the  Burean). 
Those  payments  are  expected  to  be 
reduced  by  $18  million  due  to  critical 
habitat  designation.  The  With-ISC  sale 
level  may  reduce  payments  to  counties 
by  $110  million,  or  23  percent  of  the 
Final  Plans  total,  and  Usting  impacts 
may  represent  an  additional  loss  of  $41 
million. 

The  revenue  sharing  payments  were 
calculated  for  each  county  to  determine 
the  potential  differences  in  county 
payments  between  die  Final  Flans, 
With-ISC  Plan,  With-Listing,  and  With- 
Critieal  Habitat  after  each  reduction  in 
avaflable  timber  harvest  volume.  The 
percent  reduction  for  With-Critical 
Habitat  varies  substantially  between 
comities  with  the  Uigest  potential 
decreases  generally  occmring  in 
Washington.  Oregon  faces  the  greatest 
potential  reduction  in  Federal  timber 
revenue,  losing  over  $16  million  dollars 
annually.  However,  on  a  county-by- 
county  basis,  more  substantial 
reductions  would  be  evident  in 
Wadungton.  It  is  estimated  that  ei^t 
i:ounties  in  Washingtan  may  lose  in 
excess  of  10  percent  of  their  county 
timber  revenues  over  and  above  the 
payments  estimated  after  listing  the  owl 
as  threatened,  Overall,  the  tfiree-State 
area  may  face  a  reduction  of  5  percent 
in  Federal  revenue  sharing  payments, 
dlthoogh  the  distribution  of  the  losses  is 
notonffbnn. 


UMI 


Net  Economic  Loss  to  the  US.  Treastay 

The  estimated  gross  dollar  loss  to  the 
U.S.  Treasury  front  a  harvest  reduction 
of  102  mmbf  rs  approximately  $50 
million.  There  arc  two  offsetting 
balances  that  are  deductible  from,  the 
gross  loss  in  order  to  get  the  net  loss  of 
economic  efficiency  attributable  to  the 
designation  of  critical  habitat  The 
administrative  cost  of  conducting  timber 
sales  is  a  cost  that  will  not  have  to  be 
borne  for  the  reduced  volume,  and  road 
credits  associated  with  the  reduced 
volume  win  not  have  to  be  deducted 
from  the  sales  value  of  the  timber.  Both 
offsetting  balances  have  been  estimated 
for  each  of  the  national  forests.  Only  the 
administrative  costs  have  been 
estimated  for  the  Bureau  districts  since 
road  credits  are  not  applicable  to  their 
sales.  After  deducting  the  appropriate 
administrative  costs  and  road  credits, 
there  is  a  net  loss  to  the  U.S.  Treasury 
attributable  to  die  critical  habitat 
designation  of  nearly  $44  million 
annually. 

The  estimated  net  loss  to  the  U.S. 
Treasury  may  be  overstated.  The 
Government  Accomiting  Office  reported 
in  recent  testimony  that  government 
costs  exceeded  revenue  for 
approximately  9  percent  of  timber  sales 
in  Forest  Service  Regions  5  and  6 
(Pacific  Coast  States)  in  1990  (GAO 
1991).  Three  different  estimates  of  the 
government  cost  of  timber  sales  were 
calculated  for  comparison  with 
revenues:  (1]  Average  sale  and 
administrative  costs,  (2)  average 
operating  cost  per  thousand  board  feet 
multiplied  by  the  board  feet  of  sales, 
and  (3)  average  total  operating  cost  as  in 
(2)  above  plus  regional  office  and 
Washington  office  overhead  and 
payments  to  states.  Costs  calculated 
under  alternative  (1)  appear  closest  to 
counting  only  marginal  economic  costs, 
which  are  required  in  this  analysis. 
Thus,  the  net  revenue  loss  to  the  U.S. 
Treasury  presented  above  was 
estimated  with  conservative 
assumptions  and  is  a  worst  case 
estimate. 

Employment  Effects 

Projected  reductions  in  the  volume  of 
timber  crffered  for  sale  1^  the  Forest 
Service  and  the  Bureau  as  a  result  of 
designating  critical  habitat  for  the 
spotted  owl  are  expected  to  affect  levels 
of  employment  in  the  region's  timber 
and  related  indnstries.  At  a  national 
level,  empfoyment  is  not  expected  to  be 
significantly  impacted  as  a  result  of  the 
critical  habitat  designation. 

Estimates  of  timber-based 
emplc^rment  effects  caused  by  critical 
habitat  des^nation  were  derived  using 


empiridd  data  on  the  findier  mdustry  in 
the  Pacific  NoctWcat  and  EMPLAN 
input-output  models  of  the  regional 
ecoaomies  in  the  Ihcec  states.  The 
IMPLAN  Bodding  system  was 
devekfied  by  the  Forest  Service  to 
assess  the  re^onal  economic  effects  of 
changes  in  tbe  avaitability  of  timber. 

IMPLAN  nodds  were  used  to 
estimate  job  response  coefficients  (jobs 
per  mmbO  for  eadi  of  the  affected 
coonties.  Tbe  coefficients  were  applied 
to  the  board  fool  redactions  expected  to 
reswh  from  designating  as  critical 
habitat  a  spccifk:  number  ol  Forest 
Service  or  Bureaa  acres  in  each  county. 
The  residting  estimates  ol  job  toss  by 
county  were  ag^egeted  to  the  forest  or 
district  level  and  subtracted  from  the 
Final  Wans  and  eraployraent  estimates 
provided  by  the  Forest  Service  to 
estimate  listing  and  critical  habitat 
employment  effects  by  forest  and 
district. 

The  IMnAN  models  constructed  for 
this  analysis  focused  on  county  level 
timber  harvest  reductions,  based  on  the 
location  of  individual  critical  habitat 
units.  Special  attention  was  paid  to 
intercounty  log  flows  in  order  to  take 
into  accotmt  the  processing  of  timber  in 
counties  other  than  those  in  which  it  is 
cut.  Also,  to  improve  county  level 
analyses,  the  effects  of  large 
metropolitan  areas  on  timber-based 
economies  were  extracted  from  five 
counties  in  Oregon  and  five  counties  in 
Washingtott.  County  level  analysis  was 
instrumental  in  balancing  benefits  and 
costs  of  critical  habitat  designation  as 
required  by  the  Act. 

The  Final  Plans  and  WiUi-ISC 
employment  levels  for  the  Forest  Service 
were  provided  in  Its  most  recent 
comments  (USDA 19910).  The 
employment  leveU  were  derived  using 
the  job  response  coefficients  derived  for 
this  analysis  and  tbe  estimates  of  timber 
volume.  They  include  direct,  indirect, 
and  induced  emplosnment.  The  county 
job  response  coefficients  used  in  the 
analysis  range  from  8.01  to  17.11.  with 
an  overall  weighted  average  of  13.9.  The 
coefficients  projected  direct  jobs  and 
indirect/induced  fobs  separately. 

Critical  habitat  designation 
potentially  refM«sents  a  regional  loss  of 
1,420  total  jobs.  847  direct  plus  573 
indirect  and  induced  jobs.  The  With-ISC 
and  Listing  timber  sales  represent  a 
lower  number  of  timber-based  jobs  in 
1995,  as  compared  to  employment  that 
would  be  supported  by  the  Final  Plans 
volume.  The  VWth-ISC  level  may  reduce 
employment  by  27,705  compared  to  Final 
Plans.  The  total  decrease  attributable  to 
the  Act  may  be  ain  additional  4,731  jobs. 
Of  those,  an  estimated  3,311  would 


Fedenl  Regiitec  /  Vol.  57,  No.  10  /  Wednesday.  January  15,  1992  /  Rules  and  Regulations       1M7 


result  from  listing  impacts  on  the  taritical 
habitat  in  the  areas  outside  the  HCAs. 

Critical  habitat  impacts  affect  less 
than  one  half  of  one  percent  of  Regional 
timber  industry  employment  and  total 
spotted  owl  protection  will  affect  about 
21  percent  of  regional  timber 
employment.  At  a  national  level,  the 
potential  loss  of  847  direct  jobs 
represents  a  very  small  percent  of  the 
607,000  workers  in  the  primary  timber 
processing  industries  (1986  data).  Direct 
job  losses  from  owl  protection  measures 
on  Federal  lands  (18,155  jobs)  reppesents 
3  percent  of  the  direct  timber  processing 
employment  nationwide.  It  should  be 
noted  that  some  of  the  regional 
employment  adjustments  associated 
with  the  spotted  owl  conservation 
measures  have  already  occurred  as  a 
result  of  court  injunctions,  the  listing  of 
the  species,  and  the  proposals  to 
designate  critical  habitat.  The  degree  to 
whidi  this  adjustment  had  been  made  is 
difficult  to  ascertain.  Offsetting 
circumstances  could  significantly  reduce 
the  affect  of  supply  restrictions  in  the 
Northwest. 

The  percent  of  timber  industry  jobs 
that  may  be  lost  varies  by  county; 
however,  most  counties  will  experience 
a  loss  less  than  1  percent  of  their  direct 
timber  industry  jobs.  Oregon  may  be  the 
most  heavily  impacted  state,  losing  707 
direct  jobs  of  the  total  847  for  the  three 
states.  This  could  represents  as  much  as 
1.4  percent  of  Oregon's  total  timber  jobs, 
after  adjustment  for  employment  losses 
due  to  the  ISC  Plan  and  listing  of  the 
owl.  On  a  county  basis,  the  potential 
loss  of  jobs  as  a  result  of  projected 
timber  volume  reductions  on  the  Forest 
Service  and  Bureau  lands  may  be  1 
percent  or  more  of  total  industry  jobs  in 
12  counties,  with  Douglas  County, 
Oregon,  experiencing  the  largest  total 
job  loss,  at  267  jobs  (7.6  percent). 

County  economic  diversity  is  one 
factor  that  can  lessen  the  impact  of  the 
projected  loss  of  timber  industry  jobs. 
Not  only  does  it  provide  more 
reemployment  opportunities  for  affected 
industry  employees,  but  it  also  provides 
a  broader  base  of  employment  in  those 
jobs  indirectly  supported  by  timber 
harvest.  When  job  losses  occur  in 
isolated  areas  where  there  are  relatively 
few  employment  alternatives,  the 
impacts  are  usually  longer  lasting. 

Wage  Loss 

Wage  and  salary  losses  associated 
with  job  losses  are  a  national  economic 
efficiency  loss  measured  as  lost  wages 
for  the  time  of  unemployment  and  the 
difference  in  workers  earnings  after 
reemployment.  The  assumptions  used  in 
this  study  are  similar  to  Mead  et  al. 
(1991)  where  92  percent  of  displaced 


woricers  remained  unemployed  for  up  to 
1  year  and  the  remaining  8  percent 
became  reemployed  at  the  end  of  the 
second  year.  After  the  second  year,  the 
difference  between  average  timber 
industry 'wages  and  average 
manufacturing  wages  is  used  to  assess 
the  value  of  economic  loss. 

The  estimates  that  Mead  et  al.  (1991) 
used  for  average  timber  industry  wage 
rates  were  adjusted  to  1990  dollars  to 
reflect  the  earnings  losses  of  displaced 
woriiers.  Similarly,  the  average  of  all 
industry  wage  rates  was  adjusted  to 
1990  dollars.  The  duration  of  time  for  the 
impacts  is  20  years  after  which  most  if 
not  all,  currently  affected  workers  will 
be  either  out  of  the  workforce  or  will 
have  achieved  a  wage  rate  comparable 
to  the  wage  rate  they  would  have 
received  in  the  timber  industry.  The 
discount  rate  used  in  the  calculation  of 
the  present  value  of  earnings  lost  is  10 
percent  (the  Office  of  Management  and 
Budget  approved  rate  for  government 
projects).  Hie  discounted  present  value 
of  wages  lost  may  be  nearly<$65  million, 
with  an  annualized  value  of  $7.6  million. 
The  national  economic  efficiency  loss 
attributed  to  unemployment  effects  is 
calculated  under  the  conservative 
assumption  that  reduced  harvest  levels 
will  remain  constant  for  the  period  of 
analysis,  which  is  not  expected  to  be  the 
case. 

An  estimate  of  the  net  change  in 
capital  asset  value  that  may  result  from 
the  designation  of  critical  habitat  is  not 
possible  with  existing  data.  The 
estimates  of  mill  closures  and  home 
asset  value  losses  that  were  presented 
in  public  comment  (Lippke  et  al.  1990, 
Mead  et  al  1991)  considered  the  total 
losses  attributable  to  all  preservation 
efforts  for  the  northern  spotted  owl.  The 
home  asset  losses  are  a  pecuniary  effect 
and  reflect  a  transfer  payment  from 
sellers  to  buyers  of  homes.  Home  asset 
losses  are  a  regional  distribution  impact 
and  not  a  national  economic  efficiency 
cost.  Similarly,  asset  value  gains  to  • 
private  landowners  both  in  the 
Northwest  and  elsewhere  are  transfer 
payments  and  not  national  economic 
efficiency  costs. 

Mill  closures  potentially  attributable 
to  critical  habitat  designation  would  be 
a  reduction  in  national  productive 
capacity  and  would  be  valued  at  the 
opportunity  cost  of  capital  (salvage 
value  if  the  capital  has  no  other  uses).  It 
may  be  argued  that  investment  in  a 
plant  and  equipment  is  a  siuik  cost  of 
doing  business  and,  therefore,  there  is 
no  asset  value  loss. 

The  analysis  of  critical  habitat 
designation  is  far  more  limited  in  scope 
and  focuses  only  on  the  portion  of  the 
total  preservation  effort  that  is 


associated  with  the  critical  habitat  for. 
the  spotted  owl.  There  are  insufficient 
data  to  isolate  the  portion  of  any  asset 
value  loss  estimates  that  are 
attributable  solely  to  critical  habitat 

Social  Costs 

The  social  implications  of  protecting 
the  northern  spotted  owl  throughout 
Washington,  Oregon,  and  northern 
California  are  significant  and 
widespread,  yet  difficult  to  isolate  from 
changes  occurring  in  the  forest  products 
industry  that  are  unrelated  to  the 
proposed  action.  Public  comment  on  the 
proposed  rule  received  from  many 
timber-dependent  communities 
emphasized  the  potential  severity  of 
social  impacts.  Historically,  timber- 
dependent  communities  and  the  wood 
products  industry  have  experienced 
volatility  of  markets  and  cycles  of 
prosperity  and  recession.  A  major 
source  of  change  in  the  timber  industry 
has  been  the  technological  advances 
over  time  that  have  caused  and  continue 
to  cause  job  losses.  Mechanization  and 
computerization  has  greatly  reduced  the 
manual  work  involved  in  the  industry.  A 
study  by  Lee  et  al.  (1991)  examined  the 
social  impacts  of  harvest  reductions  in 
Washington.  Critical  habitat  adds  an 
incremental  impact  to  the  effects  of 
other  owl  protection  measures  and  to 
other  market  factors  depressing  the 
timber  industry,  which  have 
cumulatively  been  severe  in  some 
locations. 

Non-timber  Effects 

Non-timber  harvest  activities  on 
Federal  lands  are  subject  to  the 
consultation  process  under  section  7  of 
the  Act  When  a  listed  species  or  its 
habitat  is  involved,  the  impact  on 
projects  may  come  about  because 
projects  are  modiHed  to  minimize  the 
impact  on  the  Usted  species  and/or  its 
habitat  In  the  case  of  the  northern 
spotty  owl,  several  projects  have  been 
proposed  in  critical  habitat  Determining 
which  of  these  projects  would  be 
modified  as  a  result  of  a  section  7 
consultation  or  any  costs  associated 
with  modifrcation  of  project  plans  is  the 
first  step  necessary  to  estimating  the 
impact  of  these  projects.  The  second 
step  consists  of  estimating  the  net 
consumer  surplus  lost  to  society  as  a 
result  of  the  restricted  supply  of  an 
activity  caused  by  critical  habitat 
designation.  The  fact  that  a  proposed 
expansion  to  a  ski  area,  for  example, 
may  result  in  more  visitor  days  does  not 
necessarily  result  in  increased  societal 
welfare.  The  potential  loss  of  visitor 
days  at  competing  ski  areas  would  have 
"  to  be  considered  before  a  final 
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determination  is  reached  about  the  net 
change  in  consamer  surphis. 

Given  Ihe  relatively  small  number  of 
areas  and  acres  of  critical  habitat 
involved  in  the  proposed  list  of  projects, 
it  is  doubtful  that  a  significant  impact 
would  result  from  non-timber  activities. 
However,  the  Service  cannot  prejudge 
the  results  of  the  section  7  consultation 
process  for  any  of  the  proposed  projects. 
While  the  Service  is  aware  of  the 
proposed  non-timber  activities,  they 
cannot  be  quantifiable.  The  Service  will 
assist  pro|ect  sponsora  throu^  the 
sectimi  7  consultation  process. 


Effect  on  Private  Lands 

Atthoogh  it  is  expected  to  be  minimal 
or  noacadstent  effects  oi  critical  habitat 
designation  may  occur  for  activities  on 
private  buds  where  there  is  a  Federal 
nexus  (e^  restricted  access  to  areas 
through  oitical  habitat  ob  Federal 
lands).  Arena  in  checkerboard 
ownership  may  be  particularly  sensitive 
since  access  may  be  limited  to  existing 
roads  on  Federal  land.  Activities  on 
private  lands  that  require  use  of  Federal 
lands  or  authorization  (e.g.,  constructing 
new  roads  in  critical  habitat  on  Federal 
lands)  wmdd  have  to  go  through  the 
section  7  process  which  may  result  in 
added  project  costs.  The  Service  is  not 
able  to  determine  actual  impacts  on 
lands  ad jacent  to  critical  habitat  at  this 
time,  but  the  impacts  are  expected  to  be 
minimal 

Public  comments  received  during  the 
proposal  stages  of  critical  habitat 
designation  did  not  identify  specific 
examples  of  private  lands  affected  by 
proposed  critical  habitat.  However,  die 
Service  is  aware  that  such  situations 
may  exist  and  wiH  work  with  other 
Federal  agencies  through  the  section  7 
process  to  minimize  effects  on  private 
landowners.  | 

Sunannry  of  Potential  Impacts 

The  primary  economic  cost  of  the 
designation  is  to  restrict  timber  harvest 
on  Federal  fend.  The  incnmoital  cost  is 
an  estimated  amiial  reduction  in  timber 
harvest  of  102  mmbf,  with  secondary 
effects  on  regional  employment  and 
revenue  sharing  with  county 
governments.  The  em]»ioyment  effect  is 
a  projected  loss  of  847  direct  plus  573 
indirect  and  induced  jiobs  for  a  total  of 
1.420  jobs  in  die  three  state  area.  Lest 
payments  to  counties  represents  an 
estimated  $18.4  miHion  loss  annuaUy. 
Some  of  tfiese  effects  have  already 
started  te  occur,  and  are  expected  to  be 
in  ftA  effect  by  1985.  There  may  be 
OTnettmg  effects  in  the  timber  industry 
that  may  partiafly  mitigate  some  of 
ftese  effecte,  at  least  s  the  riiort  term, 
in  the  form  of  replacement  loge  fnm  a 


private  sector  response,  decreased  log 
exports,,  and  the  availability  of  4-6  bbf 
of  sold  bat  uncut  timber.  Benefits 
include  improved  watershed  protection, 
decreased  stream  sedimentation, 
increased  anadromous  fish  habitat, 
protection  of  regional  biodiversity,  and 
existence  values  to  the  American  pubMc. 

Offsetting  oc  Mitigating  Factors 

Increased  timber  harvest  on  private 
lands  in  response  to  higher  stumpage 
prices  and  new  restrictions  on  log 
exports  may  both  result  in  additional 
k^  being  available  to  regional  sawmills 
and  fwocessing  plants  to  replace,  in  part, 
the  redaction  of  timber  available  from 
Federal  lands  as  a  result  of  the 
designation  of  critical  habitat  for  the 
spotted  owl.  The  effect  of  these 
replacement  logs  wiH  be  to  lessen  the 
employment  impacts  discussed  above. 
Key  factors  determining  the  size  of  both 
mitigating  effects  are  the  size  of  the 
response  and  the  location  of  the  newly 
available  timber.  Further,  there  are  4-0 
bbf  of  sold  but  not  harvested  logs  in  the 
region,  and  much  of  this  would  be 
expected  to  enter  the  market,  which  may 
help  reduce  short-term  impacts  of  log 
reductions.  Increases  in  stumpage  price 
are  expected  to  induce  private  timber 
owners  to  increase  their  harvest,  at  least 
in  the  near-term,  by  harvesting  timber 
sooner  than  originally  planned. 
Although  the  amount  of  the  private 
sector  response  is  mcertain.  available 
data  suggest  that  it  may  pi^duce  a 
significant  source  of  replacement  timber. 
The  Forest  Service  estimated  that 
implementing  die  ISC  Plan  would  result 
in  a  30  percent  increase  in  regional 
stumpage  price,  and  that  private  timber 
owners  would  respond  by  increasing 
their  annual  harvest  in  the  region  by  445 
mmbf  by  1996,  a  4.2  p>ercent  increase  m 
Umber  supply  (USDA/USDI 1990).  (The 
response  indicates  a  supply  elasticity  of 
ai4.  Mead  et  aL  (1991)  report  a  similarly 
snull  suppty  elasticity  of  0.13.) 

The  tia^MT  harvest  reductions 
attributable  to  the  Endangered  ^;>ecies 
Act  are  estimated  to  result  m  an 
ad(Ktionat  stumpage  price  increase  of  3 
percent  (USDA  1991b).  Assiuning  the 
same  supply  response  for  that  relatively 
smaQ  adcfiliofnl  price  rise  may  result  in 
an  adcfitioMrt  47  mmbf  of  private 
harvest  The  location  of  the  additional 
private  harvest  and  how  available  it 
may  be  to  the  loggmg  operations  and 
processors  dependent  on  Federal  log 
supfriiee  cannot  be  determined. 
However,  using  the  average  job 
response  coefficient  of  13.9  jobe/nmbf, 
the  private  sector  response  may  produce 
ftiao  jobs  when  Federal  supplies  met 
reduced  fnm  Rnal  Plana  te  With-BC 
sale  levels,  and  an  adtfitional  664  jobs 


With-Listing  Mid  With-Critical  Habitat 
effects.  The  private  sector  response  is 
expected  to  be  relatively  shcwt  lived, 
however,  with  private  harvest  folPing 
below  the  baseline  level  by  the  year 
2000.  with  a  subseqiuent  reduction  of 
timber-based  en^loyment. 

The  export  of  unprocessed  logs  from 
the  Pacific  Nordiwest  has  represented  a 
significant  proportion  of  total  harvest  in 
recent  years.  In  1988  to  1989. 3.7  bbf  of 
logs  were  exported  from  die  region.  25 
percent  of  totel  harvest.  Export  of 
unprocessed  logs  continues  to  be 
controversial.  Opponents  of  exports 
argue  that  processing  jobs  and  value 
added  that  cotdd  benefit  the  regional 
economy  are  exported  as  well. 
Proponents  of  exports  claim  that  exports 
allow  owners  of  timber  to  obtain  the 
premium  prices  foreign  markets  offer  for 
PaciHc  Northwest  timber,  and  that 
restrictions  on  exports  would  impose  a 
social  welfare  loss  on  the  domestic 
economy. 

Exports  of  legs  from  Federal  lands 
have  been  prohibited  since  the  early 
1970s.  Federal  legislation  in  1990,  aimed 
in^part  at  of^tting  the  employment 
effects  of  owl  protection  efforts, 
restricted  log  exports  from  State-owned 
lands  and  stiffened  restrictions  on  the 
use  of  Federal  logs  as  substitutes  for 
private  logs  that  are  exported. 
Restrictions  on  exports  from  State- 
owned  land  are  expected  to  make  450 
mmltf  availaUe  for  domestic  processing, 
primari^  in  Washington  (Stevens  1991). 
Tighter  monitoring  of  log  substitution  is 
expected  to  make  an  additional  150 
mo^f  available  for  domestic  mills. 
Using  the  2A  jobs/mmU  involved  with 
logging  and  export  operations  reported 
by  Northwest  Forest  Resource  Coimcil 
(198^  and  the  average  job  response 
coefficient  (tf  13^  joba/mmbf  developed 
for  this  analysis,  reducing  exports  may 
produce  a  net  inwease  of  ll-l  jobs/ 
TKttitA.  Thus,  the  600  mnbf  may  result  in 
a  net  increase  of  |Ve60  timber-based  jobs 
in  the  re^on  nvhen  the  new  export 
restrictionft  are  in  fall  effect 

The  rise  in  donestic  stumpage  price 
as  a  resuh  of  rednccd  Federal  timber 
sales  is  expected  to  have  the  furtlwr 
effect  of  mtedi^  log  exports  from 
private  bnds  as  Uig  exports  from  die 
region  become  less  craqpetitive  is 
international  timber  markets.  The  Forest 
Service  estimated  a  21  percent  decrease 
in  experto  from  die  region  as  a  resrit  of 
hlg^r  price*  caused  by  reducing  timber 
sales  from  Pmal  Plan*  to  the  With-ISC 
Plan  (USDA  19811^  CtMcat  habitat 
desi^Mtton  m^  redone  exports 
somewhat  wore  a*  prices  rise.  It  cannot 
be  determined  «diat  proportion  of  logs  ' 
no  longer  exported  firom  private  lamb. 
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would  become  available  for  local 
processing. 

Benefits  of  Critical  Habitat  Designation 

Designation  of  critical  habitat  for  the 
spotted  owl  is  expected  to  provide  a 
wide  range  of  economic  benefits  to 
society,  lliese  economic  benefits  are 
whenever  possible  defined  in  monetary 
terms.  They  include  use  values  as  well 
as  intrinsic  or  preservation  values. 
Benefits  provided  by  preservation  of  the 
owl's  habitat  include  the  same  types  of 
direct  and  indirect  use  values  of  old 
growth  forest  ecosystems.  Habitat 
preservation  also  provides  water  quality 
protection,  scenic  and  air  quality, 
biological  diversity,  and  other 
environmental  services. 

Benefits  of  critical  habitat  designation 
are  in  addition  to  those  provided  by 
listing  of  the  owl  as  threatened  or  those 
derived  firom  other  actions  taken  by 
land  management  agencies  to  provide 
protection  to  the  owl  and  its  habitat. 
Only  the  incremental  protection 
provided  by  critical  habitat  designation, 
and  the  ancillary  benefits  attributable  to 
that  action,  are  compared  with  the 
incremental  costs  of  restricting  timber 
harvest  and  other  economic  effects  of 
designating  critical  habitat.  When  areas 
of  proposed  critical  habitat  were 
considered  for  possible  exclusion,  the 
incremental  effects  of  exclusion  on  both 
benefits  and  costs  were  compared. 

A  number  of  non-timber  related 
service  flows  currently  provided  by 
critical  habitat  would  have  continued 
without  critical  habitat  designation,  but 
most  would  be  different  Including  an 
area  in  the  critical  habitat  designation 
has  allowed  the  values  the  area  now 
provides  to  be  maintained  or  develop 
over  time.  In  most  cases  those  values 
would  have  been  changed  if  the  area 
had  been  excluded  from  critical  habitat 
because  higher  levels  of  timber  harvest 
or  other  actions  might  have  been  carried 
out.  From  a  "with"  and  "without" 
perspective,  the  net  benefit  of  critical 
habitat  designation  is  the  difference 
between  total  values  when  an  area  is 
part  of  critical  habitat  (with)  and  their 
value  when  the  area  is  not  included  in 
critical  habitat  (without). 

Many  of  the  benefits  provided  by 
protection  of  the  spotted  owl  and  its 
habitat  are  not  marketed.  The  lack  of 
market  prices  makes  it  difficult  to  value 
them  in  dollar  terms,  as  compared  to 
timber  harvest  and  other  commercial 
activities.  No  comprehensive  dollar 
estimate  of  the  benefits  of  designating 
critical  habitat  is  feasible  with  available 
,data.  Rather,  the  analysis  provided  here 
references  data  fit>m  several  sources  in 
order  to  identify  some  of  the  benefits 
expected  to  result  ttom  the  designation 


of  critical  habitat,  with  empirical 
examples  when  available. 

Recreational  Use  Benefits 

Direct  recreational  uses  of  a 
threatened  species  often  are  limited 
because  there  may  be  too  few  animals 
to  supply  observation  or  other 
recreational  opportunities.  However, 
eyen  though  the  spotted  owl  population 
may  be  too  few  in  number  to  provide 
vMespread  direct  recreation  to  wildlife 
watchers,  its  habitat  provides  other 
kinds  of  enhanced  recreational 
opportunities.  Forest  land  harvested  for 
timber  invites  certain  recreation 
activities,  such  as  deer  hunting  and  off- 
road  vehide  use.  Older  forests  invite 
hiking,  camping,  and  primitive  and  semi- 
primitive  recreation.  Without 
considerable  analysis,  it  cannot  be 
determined  whether  the  net  change  in 
older  forest  recreation  values  would  be 
positive  or  negative  with  timber  harvest. 

However,  data  from  the  Oregon  State 
Parks  and  Recreation  Department  (USDI 
1991c)  and  a  review  of  current  forest 
plans  for  Washington  and  Oregon 
indicate  that  the  acreage  of  roaded 
recreation  areas  exceed  the  demand  for 
recreational  opportunities  of  that  type 
while  the  demand  for  recreation  on 
primitive  and  semi-primitive  recreation 
areas  is  not  satisfied.  If  annual 
recreational  use  of  the  proposed  1.89 
million  acres  of  critical  habitat  added  to 
the  HCAs  were  to  average  one  person 
per  acre  with  average  consumer  surplus 
of  $30  per  visitor  day,  direct  use 
recreation  benefits  would  total  $50.7 
million  per  year. 

Aesthetic  Benefits 

Psychological  studies  of  human 
perceptions  toward  scenic  beauty 
provide  evidence  of  a  strong  link 
between  perceived  aesthetic  quality  and 
objective  measures  of  changes  in  the 
appearance  of  a  forest,  such  as  the 
retention  of  visual  corridors  along  roads. 
Scenic  beauty  ratings  of  forest  quality 
are  often  an  important  determinant  of 
willingness  to  pay  for  a  forest  recreation 
experience  (ftt>wn  et  al.  1969). 
According  to  95  percent  of  users,  scenic 
quality  is  important  to  the  recreational 
experience  in  national  forests  (Walsh 
and  Olienyk  19S1,  Walsh  et  al  1989). 
Tlie  effects  of  harvesting  older  forests  in 
the  Pacific  Northwest  on  scenic  quality 
have  not  been  studied,  but  they  can  be 
inferred  fitim  worii  in  other  regions. 
Studies  have  found  that  harvesting 
mixed  age  stands  of  second  growth 
forest  with  some  older  specimen  trees 
would  reduce  average  consumer  surplus 
per  visit  and  total  visitation  by 
approximately  70  percent  (Walsh  and 
Olienyk  1961,  Walsh  et  al.  1969). 


Reductions  are  reported  for  all 
recreational  activities  studied  except 
hunting  and  driving  off-road  vehicles, 
for  which  harvest  often  increases 
opportunities.  As  the  available  supply  of 
older  forests  becomes  increasingly 
scarce,  the  opportunity  to  use  older 
fbrest  recreation  areas  will  diminish  and 
scenic  quality  of  the  remaining  areas 
%vill  become  increasingly  valued. 

'^  Biodiversity  Benefits 

The  designation  of  critical  habitat  for 
the  spotted  owl  contributes  to  the 
protection  of  regional  biodiversity  in  the 
Northwest  the  habitat  of  the  northern 
spotted  owl  represents  a  unique 
ecosystem  of  diverse  plant  and  animal 
species.  Most  attention  has  been 
directed  toward  protection  of  the 
spotted  owl.  but  this  is  only  one  of 
several  hundred  vertebrate  species 
occurring  In  the  Pacific  Northwest 
(Bruce  et  al  1985,  Ruggerio  et  al.  1991). 
This  species  richness  and  abundance 
depends  to  a  large  extent  on  the 
presence  of  mature  and  older  forests 
(Ruggerio  et  al.  1991). 

Northwest  forests  accumulate  more 
biomass  than  tropical  forests  (FranUin 
1988),  and  also  provide  protection  to  the 
soils,  particularly  on  steeper  slopes,  and 
maintain  higher  water  quality  with 
lower  sediment  yields.  Management 
strategies  designed  to  provide  50  to  90 
year  old  trees  for  harvest  on  public 
lands  in  die  Northwest  are  not  likely  to 
provide  the  same  benefits  to  regional 
biodiversity  as  would  stands  managed 
at  longer  rotation  lengths,  nor  will  they 
provide  the  same  benefits  that  are  found 
in  areas  protected  from  clearcut  harvest 
techniques. 

The  recent  discovery  of  a  cancer- 
fighting  diemical  in  the  Pacific  yew 
further  demonstrates  the  potential 
economic  importance  of  maintaining 
biological  diversity  in  Northwest  forests. 
In  addition,  protection  of  spotted  owl 
habitat  may  obviate  the  listing  of  other 
species  dependent  on  that  same  habitat 
type,  thereby  reducing  future  economic 
costs  of  listing  species  and  critical 
habitat  (e.g..  the  marbled  murrelet). 
Other  plant  and  animal  species, 
including  stocks  of  anadromous  fish,  are 
being  considered  for  listing  in  the 
Northwest  If  their  habiUt  is  adequately 
protected  as  a  result  of  designatiiig 
spotted  owl  critical  habitat  the  need  for 
future  listings  may  be  reduced.  Thus,  the 
conservation  of  the  owl  promotes  the 
ecosystem  level  conservation  needed  to 
protect  other  plant  and  animal  species 
and  is  •  benefit  to  society. 
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Aquatic  Benefits 

Research  has  demonstrated  that  many 
declining  fish  populations  are  found  in 
or  downstream  from  areas  where 
logging  and  road  building  are  the 
primary  causes  of  stream  habitat 
degradation  (Hartman  and  Scrivener 
1990).  The  designation  of  critical  habitat 
is  expected  to  reduce  the  amount  of 
logging  and,  thereby,  provide  beneHts  in 
the  form  of  reduced  soil  erosion, 
decreased  sedimentation  in  streams, 
and  improved  habitat  for  salmon  and 
other  stream  faima.  Increased 
productivity  of  streams  and  increased 
numbers  of  anadromous  and  other 
stream  fish  have  direct  economic  as  well 
as  non-market  benefits  to  society. 

The  watersheds  of  the  Pacific 
Northwest  protect  fisheries  resources 
that  are  valuable  to  both  commercial 
and  recreational  use  (Frissell  1991). 
Numerous  coastal  cities  and  small 
conununities  in  the  rural  areas  are 
dependent  on  tourists  as  well  as  sport 
and  commercial  fisheries.  Several 
studies  have  found  a  positive 
relationship  between  fish  populations, 
the  fishing  catch  rate,  and  the  consumer 
surplus  value  of  fishing  for  salmon  in  the 
Columbia  River  Basin,  trout  in  Colorado, 
and  salmon  in  Idaho.  For  example, 
Loomis  (1988)  predicted  that  catchable 
salmon  numbers  from  streams  in  the 
Siuslaw  National  Forest  could  double  if 
current  timber  management  practices 
were  terminated.  Economic  losses  to 
salmon  and  steelhead  fisheries  from 
future  timber  harvest  on  86,700  acres  in 
the  Siuslaw  National  Forest  were 
estimated  to  be  $1.7  million  over  a  30 
year  period  (Loomis  1988). 

Intrinsic  Values 

Estimates  of  recreation  user  demand, 
benefits  of  scenic  beauty,  and  benefits 
of  water  quality  represent  only  a  partial 
estimate  of  the  total  value  society  places 
on  the  spotted  owl  and  its  habitat.  The 
public  also  is  willing  to  pay  for  the 
increased  probability  of  owl  survival 
that  may  result  from  the  improved 
information  that  becomes  available 
when  harvesting  old  growth  forests  is 
delayed,  the  knowledge  that  the  natural 
ecosystem  exists  and  is  protected,  and 
the  satisfaction  from  its  bequest  to 
future  generations. 

Rubin  at  al.  (1991)  reported  adjusted 
values  of  $35  per  household  for  residents 
of  Washington  State,  with  249 
responding  to  an  open-ended  question  in 
a  mail  survey.  The  authors  estimated 
spotted  owl  preservation  values  of  $37 
per  household  for  Oregon,  $21  for 
California,  and  $15  for  the  rest  of  the 
U.S.,  aggregating  to  about  $1.5  billion 
per  year  (1987  dollars).  Hagen  et  al. 


(1991)  reported  a  threshold  value 
estimate  ranging  from  a  low  of 
approximately  $3  to  a  high  of  $8  per 
household  in  the  U.S. 

In  a  study  based  on  a  national  mail 
survey  of  nearly  400  households,  Hagen 
et  al.  (1991)  reported  that  81  percent 
favored  protection  of  old  growth  forests 
and  northern  spotted  owls.  The  average 
willingness  to  pay  higher  taxes  and 
wood  product  prices  reported  in  a 
referendum  contingent  valuation  format 
was  $190  per  year.  The  lower  limit  of  the 
98  percent  confidence  range  around  the 
mean  value  was  $117  per  household.  A 
study  by  Olsen  et  al.  (1991)  reported  the 
average  willingness  to  pay  for 
increasing  nms  of  salmon  and  steelhead. 
Nonusers  who  reported  no  probability  of 
future  participation  in  the  sport  of 
fishing  valued  the  resource  at  $27  per 
year,  while  nonusers  who  stated  some 
probability  of  future  participation 
valued  it  at  $59  peryear. 

Long  Term  Effects  of  Critical  Habitat 
Designation 

To  determine  how  the  effects  of 
critical  habitat  designation  will  change 
over  time  requires  projections  of  many 
parameters  that  may  themselves  change 
in  uncertain  ways  in  the  future.  The 
dynamic  interactions  within  regional 
and  national  economies  are  hard  to 
predict  and,  at  best,  some  indication  of 
the  direction  and  order  of  magnitude  of 
change  is  the  best  estimate  that  can  be 
provided.  Many  factors  are  expected  to 
influence  the  level  of  impact  critical 
habitat  designation  will  have  on 
national  and  regional  supply  of  wood 
and  wood  products.  For  example, 
construction  and  new  housing  starts 
with  their  derived  demand  for  wood  and 
wood  products  will  interact  with  the 
available  timber  supply  to  determine 
future  stumpage  prices.  Changes  in 
stumpage  prices  will,  in  turn,  affect 
economic  decisions  about  the  timing  of 
timber  harvesting.  Also,  the  relative 
competitive  position  of  the  Northwest 
timber  industry  sector  in  the  National 
market  will  have  a  substantial  affect  on 
the  timber  communities  in  the  three 
State  area. 

The  development  of  a  new  projection 
model  was  not  within  the  scope  of  the 
economic  analysis  of  designating  critical 
habitat  for  the  spotted  owl.  However, 
existing  projection  efforts  were 
examined  and  their  findings  interpreted 
within  the  context  of  critical  habitat 
designation. 

One  factor  of  primary  interest  is  the 
harvest  rate  allowed  in  critical  habitat 
as  the  forest  condition  improves  in 
habitat  quality  for  owl  populations. 
Most  of  the  costs  delineated  in  the 
economic  analysis  stem  from  reduced 


timber  harvest  levels  on  the  critical 
habitat  acreage  above  the  areas 
identified  by  the  ISC. 

The  designation  of  portions  of  the 
three  State  area  as  critical  habitat  does 
not  produce  a  regimen  of  permanent, 
restrictive  management  practices.  That 
is  not  the  intent  of  the  Act  or  the  section 
7  consultation  process.  In  the  economic 
analysis  it  was  assumed  that  national 
forests  will  have  some  portion  (5  to  25 
percent)  of  the  sustainable  yield  within 
the  critical  habitat  areas,  outside  of  the 
ISC  areas  and  above  50-11-40,  available 
for  timber  harvest.  It  is  expected  that 
the  percent  of  allowable  timber  harvests 
will  increase  over  time  as  the  condition 
of  the  forests  improves  and  the  owl 
population  recovers  in  areas  identified 
for  protection  through  implementation  of 
a  final  recovery  plan  and/or  agency 
management  plans. 

Once  owl  recovery  goals  are  reached, 
it  is  assumed  that  multiple  use 
management  practices  also  may  be 
employed  within  the  ISC  areas.  The 
.determination  of  long- term,  sustainable 
yield  within  the  context  of  multiple  use  ' 
of  the  forest  resource  may  result, 
however,  in  harvest  rates  below  the  1990 
plans  level.  As  more  information 
becomes  available  about  species 
requirements  for  survival,  and  that 
information  is  incorporated  into  future 
management  plans,  it  is  expected  that 
future  timber  harvest  levels  can  be 
determined  that  stabilize  the  supply  of 
timber  from  Federal  lands  at  some  level 
compatible  with  the  nation's  need  for 
timber  as  well  as  survival  of  forest 
based  species.  This  new  equilibrium 
level  of  harvest  although  perhaps  lower 
than  historic  rates,  will  help  avoid  the 
dramatic  timber  community  expansions 
and  contractions  typical  of  past  cycles. 

The  rate  at  which  timber  harvests 
within  critical  habitat  will  be  allowed  to 
increase  over  time  is  difficult  to 
determine  and  can  only  be 
approximated.  As  the  owl  population 
recovers,  an  increase  in  the  allowable 
harvest  within  critical  habitat  units  is 
expected.  The  rate  at  which  this  would 
occur  is  dependent  on  the  type  of  owl 
management  or  conservation  plan  (e.g., 
recovery  plan)  that  the  agencies  develop 
and  implement,  and  the  timing  of 
implementation  and  its  effects  on  owl 
recovery. 

The  rate  of  increase  in  allowable 
harvest  is  projected  at  approximately  10 
percent  per  decade  beginning  in  the  year 
2010.  The  time  required  for  developing 
and  testing  new  silvicultural  practices 
on  Federal  land,  as  well  as  the  time  for 
the  recovery  of  the  existing  forests, 
makes  it  unlikely  that  significantly 
increased  harvest  levels  will  be  possible 
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nn  critical  habitat  before  the  year  2010. 
The  implications  for  the  Northwest  of 
renewed  avaUability  of  federal  lands  for 
timber  harvesting  are  a  downward 
effect  on  timber  prices,  renewed 
employment  opportunities,  and  an 
increase  in  timber  supply  for  local  mills. 
However,  jobs  lost  during  the  early 
1990s  will  not  be  replaced  on  a  one  for 
one  basis.  Even  at  modest,  annual  labor 
productivity  increases,  future  job 
creation  will  be  lower  per  million  board 
feet  of  timber  harvested. 

The  Forest  Service  (USDA 1990) 
discuss  simulated  effects  of  several 
future  scenarios  of  timber  demand, 
supply  and  prices.  The  analysis  uses 
trends  in  key  variables  that  affect  the 
timber  industry  to  formulate  baseline 
projections  to  the  year  2040.  Some  of 
these  underlying  trends  have 
implications  for  the  way  that  economic 
effects  stemming  from  tiie  designation  of 
critical  habitat  will  affect  the  economy 
of  the  Northwest  in  the  future.  In 
particular,  the  share  of  U.S.  softwood 
production  coming  horn  the  Northwest 
is  projected  to  decrease.  During  the 
interval  from  1966  to  2040,  nationwide 
softwood  production  is  projected  to 
increase  bom  33.9  bbf  to  49.2  bbf,  but 
the  Northwest  share  is  expected  to  only 
increase  from  20.3  bbf  to  22.9  bbf,  a  loss 
of  13.3  percent  of  the  nationwide  share. 

A  second  factor  is  the  projected 
employment  in  the  softwood  industries. 
While  the  base  scenario  projects  only 
modest  increases  in  Northwest  softwood 
lumber  production,  labor  requirements 
per  mmbf  continue  to  decrease. 
Technological  innovations  are  projected 
to  reduce  labor  requirements  for  all 
timber  based  industries.  The  average 
productivity  rate  increase  is 
approximately  1.2  percent  per  year.  The 
comparable  rate  reported  by  Anderson 
and  Olson  (1991)  is  1.4  percent  annually. 
The  productivity  gain  in  the  timber 
industry  of  the  Northwest  was 
addressed  in  Greber  (1991)  who  stated 
that  the  large  productivity  gains  of  the 
past  decade  that  came  about  when  mills 
modernized  their  equipment  will  not  be 
sustained  into  the  future  because  of  two 
factors:  First,  most  of  the  inefficient 
timber  mills  are  already  out  of  business 
or  have  retooled;  and  second,  that 
increased  use  of  timber  residuals  and 
specialized  products  will  create 
additional  employment  thus 
compensating  in  part  for  some  of  the 
productivity  gains.  A  modest 
productivity  gain  of  1.2  percent  annually 
was  assumed  to  adequately  reflect  the 
changes  in  labor  requirements  in  the 
future. 

Increasing  the  volume  of  timber 
production  on  critical  habitat  will  affect 


timber  based  emplo3rment  and  the  net 
loss  to  the  Treasury  in  the  future.  Using 
constant  dollars  (USDA  1990),  the 
timber  revenue  loss  associated  with 
reduced  volumes  of  timber  harvested 
was  estimated  to  the  year  2040.  The 
associated  employment  reductions  and 
dollar  loss  to  the  Treasury  were  also 
calculated.  In  constant  dollars,  the  net 
loss  to  the  Treasury  is  not  significantly 
different  in  the  year  2040  than  it  is  in 
1995.  The  annual  equivalent  value  for 
the  time  period  is  $49  million.  However, 
the  total  job  loss  diminishes  from  1.420 
in  1995  to  541  total  jobs  attributable  to 
critical  habitat  designation. 

Tlie  Northwest  economy  will  be 
affected  by  the  implications  of  both  the 
trend  in  production  shifts  to  other  parts 
of  the  U.S.,  and  the  capital  for  labor 
substitutions.  As  the  demand  for  wood 
and  wood  products  increases  in  the 
future,  more  pressure  will  be  put  on  the 
Northwest  to  become  more  competitive 
by  keeping  its  costs  of  production  down. 
The  substitution  of  capital  for  labor  is  a 
basic  economic  technique  for  minimizing 
production  costs.  The  resulting  higher 
labor  productivity  means  that  fewer  jobs 
would  be  in  place  in  the  futiu^  than 
were  lost  when  critical  habitat  was 
initially  designated.  As  these  economic 
conditions  evolve,  the  timber  industry 
will  play  a  lesser  role  in  the  regional 
economy  of  the  Northwest 

Available  Conservatioo  Measures 

The  purpose  of  the  Act  as  stated  in 
section  2(b),  is  to  provide  a  means  to 
conserve  the  ecosystems  upon  which 
endangered  and  threatened  species 
depend  and  to  provide  a  program  for  the 
conservation  of  Usted  species.  Section 

2(c)(1)  of  the  Act  declares  that all 

Federal  departments  and  agencies  shall 
seek  to  conserve  endangered  and 
threatened  species  and  shall  utilize  their 
authorities  in  furtherance  of  the 
purposes  of  this  Act" 

llie  Act  mandates  the  conservation  of 
listed  species  through  different 
mechanisms,  such  as:  Section  7 
(requiring  Federal  agencies  to  further  the 
purposes  of  the  Act  by  carrying  out 
conservation  programs  and  insuring  that 
Federal  actions  will  not  likely 
jeopardize  the  continued  existence  of 
the  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat);  section  9  (prohibition  of 
taking  of  listed  species);  section  10 
(wildlife  research  permits  and  habitat 
conservation  planning  on  non-Federal 
lands);  section  6  (cooperative  State  and 
Federal  grants);  land  acquisition;  and 
research.  Other  Federal  laws  also 
require  conservation  of  endangered  and 
threatened  species,  such  as  the  National 
Forest  Management  Act  the  Federal 


Land  and^Policy  Management  Act  the 
National  Environmental  Policy  Act  and 
various  other  State  and  Federal  laws 
and  regulations. 

Critical  habitat  is  not  intended  as  a 
management  or  conservation  plan.  In 
the  case  of  critical  habitat  for  the 
northern  spotted  owl,  association  with 
the  ISC  Plan  leaves  the  perception  that 
the  critical  habitat  is  a  form  of  that  plan. 
The  ISC  Plan,  critical  habitat,  recovery 
plan,  the  Scientific  Panel  report,  and 
other  conservation  processes  are 
working  with  the  same  land  base 
containing  specific  locations  of  older 
forests.  Although  these  are  different 
processes,  because  of  the  limited  habitat 
base  remaining,  it  is  inevitable  that  they 
overlap.  Emphasizing  large  blocks  of 
suitable  habitat  has  been  a  common 
theme  in  all  recovery  and  management 
processes  for  the  northern  spotted  owl 
because  it  is  essential  to  local 
population  stability  (although  without 
connectivity  among  them,  the  blocks 
themselves  will  probably  not  maintain 
long-term  ecosystem  stability  or  long- 
term  viability  of  owl  populations). 

The  ISC  analysis  clearly  identifies  the 
near-term  risk  associated  with  the 
implementation  of  the  ISC  Plan, 
especially  if  all  parts  of  that  plan  are  not 
implemented  fully  or  in  a  timely  manner. 
The  HCA  strategy  is  based  on  long-term 
habitat  development  objectives  to 
support  projected  owl  pair  targets.  The 
near-term  loss  of  owl  habitat  and  owl 
pairs  outside  of  HCAs  prior  to  full 
habitat  recovery  within  HCAs  could 
lead  to  a  significant  decline  in  the  owl 
population  which  may  increase  the 
amount  of  time  it  will  take  to  achieve 
owl  recovery.  Over  the  past  2  years,  the 
Service's  section  7  analyses  have  begun 
to  demonstrate  the  effects  of  continued 
timber  harvest  that  in  the  near-term, 
may  increase  the  risk  associated  widi 
the  ISC  Plan  (USFWS  1991a,  b,  and  c). 

The  Service  has  not  done  a  risk 
analysis  for  critical  habitat  because 
there  are  no  numerical  goals  upon  which 
to  evaluate  the  effectiveness  of  the 
designation.  Population  goals  (in  terms 
both  of  total  numbers  of  owls  and 
distribution),  upon  which  a  risk  analysis 
would  depend,  were  not  developed  for 
this  rule  but  are  instead  part  of  the 
recovery  plan  process.  Risk  analysis  is 
not  the  intended  purpose  of  critical 
habitat  designation.  Critical  habitat  is 
primarily  intended  to  identify  the 
habitat  that  meets  the  criteria  for  the 
primary  constituent  elements.  However, 
there  are  benefits  that  result  from 
designation.  Designation  will  help  retain 
recovery  options  and  reduce  the  near* 
term  risk  until  a  long-term  conservation 
plan  is  implemented.  Critical  habitat 
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does  not  replace  the  HCA  network  and 

management  reconmiendations  of  the 
ISC  for  the  intervening  forest  matrix. 

Designation  of  nitical  habitat  may 
provide  a  mechanism  for  regulatory 
protection  for  HCAs,  protection  in  key 
areas  outside  of  HCAs  (e.g.,  in  areas 
designated  where  habitat  or  pair 
deficiencies  exist  or  areas  of  high  risk  as 
identified  by  the  ISC),  linkage 
throughout  the  current  range,  an 
ecological  buffer  to  HCAs,  and/or 
protection  of  areas  currently  in  need  of 
special  management  (e.g.,  areas  of 
concern  or  areas  where  linkage 
problems  occur)  through  section  7  of  the 
Act. 

Designation  of  critical  habitat  does 
not  offer  specific  direction  for  managing 
owl  habitat.  That  type  of  direction,  as 
well  as  any  change  in  direction,  will 
come  through  the  administration  of 
other  facets  of  the  Act  (e.g.,  section  7. 
section  10  HCP  process,  and  recovery 
planning)  or  through  the  development  of 
land  management  plans  that  address 
management  of  the  owl.        , 

Recovery  Planning  I 

Recover}'  planning  under  section  4(f) 
of  the  Act  is  the  "umbrella"  that 
eventuallyguides  all  of  the  Act's 
activities  and  promotes  a  species' 
conservation  and  eventual  delisting. 
Recovery  plan&,provide  guidance,  which 
may  include  population  goals  and 
.  identification  of  areas  in  need  of 
protection  or  special  management. 
Recovery  plans  usually  include 
management  recommendations  for  areas 
proposed  or  designated  as  critical 
habitat. 

The  Northern  Spotted  Owl  Recovery 
Team  is  evaluating  critical  habitat,  the 
ISC  Plan,  and  other  current  planning 
efforts  to  determine  the  relationship 
between  them  and  to  help  clarify  their 
role  in  conserving  the  owl.  The 
Recovery  Team  is  expected  to  produce  a 
recovery  plan  for  the  northern  spotted 
owl  that  will  address  the  steps  needed 
to  recover  the  owl  on  all      . ! 
landownerships  throughout  its  range 
and  provide  an  acceptable  mechanism 
for  implementation.  Although  a  recovery 
plan  is  not  a  regulatory  document,  the 
plan  should  identify  requirements  for 
managing  or  modifying  designated 
critical  habitat  on  Federal  lands,  as  well 
as  considerations  for  critical  habitat  on 
other  landownerships. 

Critical  habitat  should  be  compatible 
with  the  recovery  effort.  Although  the 
Recovery  Team  may  recommend 
changes  to  the  ISC  network  (for 
management  purposes),  there  should  not 
be  any  conflict  with  critical  habitat. 
Vahd  recommendations  or  management 
prescriptions  developed  by  the  Recovery 


Team  can  be  applied  to  critical  habitat 
regardless  of  whether  there  are  different 
management  prescriptions  prescribed 
for  HCA-type  areas  or  other  areas 
within  critical  habitat  where  timber 
harvest  may  be  more  compatible  with 
owl  conservation. 

The  Service  has  worked  closely  with 
the  Recovery  Team  and  other  efforts  to 
ensure  consistency  and  will  reevaluate 
the  need  for  critical  habitat  after 
completion  and  implementation  of  the 
recovery  plan  or  at  any  time  that  new 
information  indicates  that  changes  may 
be  warranted.  The  Service  may  also 
reassess  critical  habitat  designation  if 
other  land  management  plans  or 
conservation  strategies,  which  may 
reduce  the  need  for  the  additional 
protection  provided  by  critical  habitat 
designation,  are  developed  and  fully 
implemented. 

The  Service  expects  that,  consistent 
with  section  7(a)(1)  of  the  Act,  Federal 
and  non-Federal  agencies  will  produce 
biologically  sound,  long-term  land 
management  plans  that  contribute  to  the 
conservation  of  spotted  owls,  as  well  as 
other  listed  and  nonlisted  species. 
Biologically  credible  plans  such  as  the 
ISC  Plan  offer  opportunities  for 
resolving  conflicts  between  timber 
management  and  owl  conservation  and 
offer  a  basis  for  present  and  future  land 
management  decisions.  Valid  and 
acceptable  management  prescriptions 
contained  in  such  plans  can  help  guide 
the  Service  and  other  agencies  in 
managing  critical  habitat. 

Section  7  Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  destroy  or  adversely 
modify  critical  habitat.  This  Federal 
responsibility  accompanies,  and  is  in 
addition  to,  the  requirement  in  section 
7(a)(2)  of  the  Act  that  Federal  agencies 
ensure  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
any  listed  species. 

Jeopardy  is  defined  at  50  CFR  402.02 
as  any  action  that  would  be  expected  to 
appreciably  reduce  the  likelihood  of 
both  the  survival  and  recovery  of  a 
species.  Destruction  or  adverse 
modification  of  critical  habitat  is 
defined  at  50  CFR  402.02  as  a  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  The  regulations  also 
clearly  state  that  such  alterations 
include,  but  are  not  limited  to, 
alterations  adversely  modifying  any  of 
those  physical  or  biological  features  that 
were  Uie  basis  for  determining  the 
habitat  to  be  critical. 


Survival  and  recovery,  mentioned  in 
both  the  definition  of  adverse 
modification  and  jeopardy,  are  directly 
related.  Survival  may  be  viewed  as  a 
linear  continuum  between  recovery  and 
extinction  of  the  species.  The  closer  one 
is  to  recovery,  the  greater  the  certainty 
in  the  species  continued  survival.  The 
terms  "survival  and  recovery"  are,  thus, 
related  by  the  degree  of  certainty  that 
the  species  will  persist  over  a  given 
period  of  time.  Survival  relates  to 
viability.  Factors  that  influence  a 
species'  viability  include  population 
numbers,  distribution  throughout  the 
range,  stochasticity,  expected  duration, 
and  reproductive  success.  A  species 
may  be  considered  recovered  when 
there  is  a  high  degree  of  certainty  for  the 
species'  continued  viability. 

The  Act's  definition  of  critical  habitat 
indicates  that  the  purpose  of  critical 
habitat  is  to  contribute  to  a  species' 
conservation,  which  by  definition 
equates  to  recovery.  Section  7 
prohibitions  against  the  destruction  or 
adverse  modification  of  critical  habitat 
apply  to  actions  that  would  impair 
survival  and  recovery  of  the  listed 
species,  thus  providing  a  regulatory 
means  of  ensuring  that  Federal  actions 
within  critical  habitat  are  considered  in 
relation  to  the  goals  and 
recommendations  of  a  recovery  plan.  As 
a  result  of  the  link  between  critical 
habitat  and  recovery,  the  prohibition 
against  destruction  or  adverse 
modification  of  the  critical  habitat 
should  provide  for  the  protection  of  the 
critical  habitat's  ability  to  contribute 
fully  to  a  species'  recovery.  Thus,  the 
adverse  modification  standard  may  be 
reached  closer  to  the  recovery  end  of  the 
survival  continuum,  whereas,  the  * 

jeopardy  standard  traditionally  has 
been  applied  nearer  to  the  extinction 
end  of  the  continuum. 

Basis  for  Analysis 

Designation  of  critical  habitat  focuses 
on  the  primary  constituent  elements 
within  the  defined  units  and  their 
contribution  to  the  species'  recovery, 
based  on  consideration  of  the  species' 
biological  needs  and  factors  that 
contribute  to  recovery  (e.g.,  distribution, 
numbers,  reproduction,  and  viability). 
The  evaluation  of  actions  that  may 
affect  critical  habitat  for  the  spotted  owl 
should  consider  the  effects  of  the  action 
on  any  of  the  factors  that  were  the  basis 
for  determining  the  habitat  to  be  critical, 
including  the  primary  constituent 
elements  of  nesting,  roosting,  foraging, 
and  dispersal,  as  well  as  the 
contribution  of  the  local  and  provincial 
area  to  recovery.  The  desired  outcome 
of  section  7  should  be  to  avoid  actions 
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that  further  reduce  the  ability  of  the 
habitat  to  support  owls  (e.g.,  the  type  of 
activities  that  led  to  the  owls'  listing, 
such  as  conversion  of  habitat  to  younger 
forest,  short  rotation  rates, 
fragmentation,  and  isolation). 

The  range  of  the  owl  is  subdivided 
into  a  number  of  provincial  areas  as 
previously  discussed  (Thomas  et  ah 
1990,  USDI 19908).  These  subdivisions 
are  not  based  upon  identification  of 
separate  populations  of  owls,  but  rather 
on  geographical  habitat  differences.  The 
provinces  and  local  populations  of  owls 
are  for  the  most  part  interrelated  and 
interconnected.  Provinces,  subprovinces, 
and  individual  critical  habitat  units  are 
all  part  of  a  habitat  network  important 
to  maintaining  a  stable  and  well- 
distributed  population  over  the  range  of 
the  owl.  Section  7  analysis  of  activities 
affecting  owl  critical  habitat  should 
consider  provinces,  subprovinces,  and 
individual  critical  habitat  units,  as  well 
as  the  entire  range  of  the  subspecies. 
The  basis  for  an  adverse  modification 
opinion  should  be  on  the  provincial 
areas  identified  in  this  rule  (see 
PRIMARY  CONSTITUENT  ELEMENTS 
section)  and  further  explained  in  the 
narratives  that  describe  the  role,  values, 
and  relationships  of  critical  habitat  units 
(USFWS  1991e).  Should  the  Recovery 
Team  identify  a  more  appropriate  set  of 
areas,  they  will  form  the  basis  for- 
analysis  under  section  7. 

The  loss  of  one  or  more  provinces,  or  ' 
even  a  major  part  of  a  province,  could 
lead  to  genetic  and  demographic 
isolation  of  parts  of  the  owls'  range. 
Potential  isolation  could  have  a  greater 
near-term  effect  on  some  areas  (e.g., 
Olympic  Peninsula,  Washington 
Cascades.  Oregon  Coast  Ranges, 
Shasta /McCloud  area  within  the 
Klamath  Mountains)  because  of  the 
present  status  of  owl  numbers  and  owl 
habitat  within  those  areas,  than  on  other 
areas  (e.g.,  north-central  Klamath 
Mountains,  westside  Oregon  Cascades). 
In  the  long-term,  however,  the  concern 
over  population  stability  would  be 
similar  in  all  areas.  Population  stability 
for  the  owl  may  depend  on  the  relative 
location  of  large  stable  population 
reserves  that  act  as  sources  for  areas 
where  mortality  exceeds  recruitment 
(sinks),  that  are  subject  to  population 
fluctuations,  or  exhibit  low  reproductive 
success  (Thomas  et  al.  1990). 

For  a  wide-ranging  species  such  as  the 
spotted  owl,  where  multiple  critical 
habitat  units  are  designated,  each  unit 
has  both  a  local  role  and  a  rangewide 
Fole  in  contributing  to  the  conservation 
of  die  species.  The  loss  of  a  single  unit 
may  not  jeopardize  the  continued 
existence  of  the  species,  but  may 


significantiy  reduce  the  ability  of  critical 
habitat  to  contribute  to  recovery.  In 
some  cases  the  loss  of  a  critical  habitat 
unit  could  result  in  local  instability, 
affecting  dispersal  and  connectivity  and, 
thus,  reducing  local  population  levels. 
This  could  have  a  detrimental  effect  on 
the  stability  of  the  province  or  at  the 
least  on  that  portion  of  the  province 
where  the  loss  occurred.  That,  in  turn, 
would  also  have  an  effect  on  linkage  to 
other  provinces  potentially  leading  to 
isolation  and  instability.  This  could 
preclude  recovery  or  reduce  the 
likelihood  of  survival  of  the  species. 

Each  critical  habitat  unit  is  related  to 
and  dependent  upon  each  adjacent  unit, 
just  as  each  province  is  dependent  on 
each  adjacent  province.  In  some  cases, 
gradual  degradation  of  one  critical 
habitat  unit  to  the  point  where  it  no 
longer  fulfills  the  overall  function  for 
which  it  was  designated  could  also 
preclude  the  survival  and  recovery  of 
the  species.  Over  time  the  resulting 
effect  could  lead  to  greater  problems  at 
the  province  level  and  ultimately  at  the 
species  level. 

Present  conditions  vary  throughout 
the  range  of  the  owl  with  the  result  that 
some  areas  may  be  less  able  to  sustain 
continuing  impacts  than  others  at  any 
given  time  (e.g.,  the  Olympic  Peninsula 
and  Oregon  Coast  Ranges).  The  level  of 
distiu-bance  a  critical  habitat  unit  could 
withstand  and  still  fulfill  its  intended 
purpose  is  variable  throughout  the  owls' 
range  and  will  need  to  be  reviewed  in 
the  context  of  its  current  status, 
condition,  and  location.  Because  of  the 
interrelationships  between  units,  local 
areas,  and  provinces,  it  is  difficult  to 
separate  out  the  effects  on  one  area  or 
level  of  analysis. 

Each  project  will  need  review  as  to  its 
impacts  at  all  levels.  When  determining 
whether  any  particular  action  would 
appreciably  diminish  the  value  of  the 
habitat  for  the  survival  and  recovery  of 
the  owl,  the  baseline  condition  and 
expected  roles  for  both  the  individual 
critical  habitat  unit  and  the  surrounding 
units  must  be  considered.  Among  the 
factors  to  be  considered  are:  The  extent 
of  the  proposed  action;  the  present 
condition  of  the  habitat  (e.g.,  percent  of 
the  area  suitable  for  nesting,  roosting, 
foraging,  and  dispersal:  degree  of 
fragmentation);  the  current  number  of 
pairs  in  the  project  area;  the 
reproductive  success  of  breeding  pairs; 
the  expected  time  to  regenerate 
sufficient  habitat  to  support  an  effective 
population  in  a  particular  area; 
consistency  of  the  action  with  the  intent 
of  the  ISC  iHan,  recovery  plan,  or  other 
conservation  plans;  geographic 
considerations;  and  locsd  and  regional 


problems.  The  analysis  should  also 
consider  the  affect  of  the  action  on 
habitat  that  was  not  included  in  critical 
habitat,  as  well  as  the  affects  on  critical 
habitat  bom  actions  planned  outside  the 
designated  area. 

Analysis  of  impacts  to  individual 
units  must  consider  the  effects  to  the 
local  area  (both  the  unit  and 
surrounding  units),  any  definable  sub- 
area  (e.g..  province),  and  the  overall 
range  of  the  species.  The  Service  has 
developed  biological  narratives 
describing  the  role,  condition,  and  value 
of  each  individual  unit  as  well  as  the 
conditions  and  problems  associated 
with  provinces  and  subprovinces 
(USFWS  1991e).  To  help  in 
consideration  of  bow  actions  affect  local 
and  provincial  stability,  these  narratives 
contain  an  explanation  of  the 
interrelationships  among  units,  local 
areas,  and  provinces. 

Consultation  Process 

Section  7  consultation  for  critical 
habitat  will  focus  on  the  effects  of 
actions  on  owl  habitat  whether  or  not  it 
is  currentiy  occupied.  The  presence  or 
absence  of  individual  spotted  owls  or 
pairs  of  spotted  owls  will  not  factor  into 
the  determination  of  actions  that  trigger 
section  7.  Any'action  that  may  affect 
critical  habitat  will  trigger  section  7 
consultation. 

The  requirement  to  consider  adverse 
modification  of  critical  habitat  is  an 
incremental  section  7  consideration 
above  and  beyond  section  7  review 
necessary  to  evaluate  jeopardy  and 
incidental  take.  As  required  by  50  CFR 
402.14,  a  Federal  agency  must  consult 
with  the  Service  if  it  determines  an 
action  may  affect  a  listed  species  or  its 
critical  habitat.  Federal  agencies  are 
responsible  for  determining  whether  or 
not  to  consult  with  the  Service  and 
should  consider  a  number  of  factors 
when  determining  whether  any 
proposed  action  may  affect  critical 
habitat.  The  Service  will  review  the 
action  agency's  determination  on  a  case- 
by-case  basis  and  will  or  will  not  concur 
'  whether  the  action  may  adversely  affect 
critical  habitat  as  appropriate.  To  the 
extent  possible,  agencies  should  consult 
on  a  programmatic  basis  (especially  for 
multiple  actions  such  as  timber  sales). 

The  Service  will  consider  the  effect  of 
the  proposed  action  on  the  primary 
constituent  elements  along  with  the 
reasons  why  that  particular  area  was 
determined  to  be  critical  habitat.  The 
trigger  to  initiate  section  7  consultation 
(under  adverse  modification)  is  any 
action  that  may  affect  any  of  the  four 
primary  constituent  elements  of  critical 
habitat  or  reduce  the  potential  of  critical 
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liabttat  to  develop  these  elemMto;  iUt  is 
independent  from  any  ac6on  tiiat  woM 
affect  known  indivkl«ais.  Tbe 
evaluation  shoold  alao  take  into 
cottsideratioa  what  happens  outside  of 
critical  habitat  since  projects  outside  of 
critical  habitat  may  also  impact  faaUtat 
within  critical  haMtaL  It  sboald  also 
consido-  what  effects  tbe  action  may 
have  on  other  adjacent  critical  habitat 
units,  the  local  area  as  defined  by  the 
Servke.  and  tbe  province  or 
sabprovince. 

A  numbo*  of  Federal  agencies  or 
departments  fund,  authorize,  or  carry 
out  actions  diat  may  affect  lands  the 
Service  is  designating  as  criticcd  habitat 
Among  these  agendes  are  the  Bureau. 
Forest  Service,  Department  of  Defense, 
Bureau  of  Mines,  Corps  of  Engineers, 
Bureau  of  ReclamatioR,  Federal  Energy 
Regulatory  Conunission,  and  Federal 
Ffi^way  Administration.  The  Service 
has  identified  numerous  activities 
proposed  within  the  range  of  the 
northern  spotted  owl  that  are  currmtly 
the  subject  of  fonnal  or  infonnal  section 
7  consultations.  These  include  dte  Forest 
Serviced  and  Bmeau's  land 
management  plans  (e.g.,  the  Forest 
Service's  spotted  owl  environmental 
impact  statement),  annual  timber  sale 
operations,  and  other  more  localized 
projects,  sudi  as  hydroelectric 
developments;  road,  trail  and  powerline 
CMistouctien;  land  exchanges;  resort 
development;  and  a  number  of  smaller 
actions  (eg.,  campground  construction). 
A  more  craiplete  Ust  is  contained  in  the 
Service's  administrative  record. 

Examples  of  Proposed  Actions 

For  any  final  regulation  that 
designates  critical  habitat,  section 
4(bM8)  of  the  Act  requires  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversdy  modify  such  habitat  or  may 
be  affected  by  such  designation. 
Destruction  or  adverse  BMxlification  of 
critical  habitat  is  defined  as  a  direct  or 
indirect  alteration  that  appredaMy 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  indnde. 
but  are  not  limited  to,  alterations 
advCTsely  ntodifying  any  of  those 
physical  or  bid^gloBl  features  diat  were 
the  basis  for  determining  the  habitat  to 
be  critical 

Activities  that  disturb  or  remove  the 
primary  eonstitoent  dements  wiUtin 
ded^Kted  critica}  habitat  units  might 
adversely  modify  tbe  owl's  critical 
h^titsL  Tliese  activities  may  indude 
actkns  that  would  reduce  the  canopy 
dosan  of  a  timber  stand,  retfane  die 
avenge  dbh  of  the  tree*  in  the  stand, 
appradebly  BBodify  the  mnlt>4syered 


stand  sti«ctare.  reduce  the  availability 
of  aestfaag  stractures  and  dtes.  reduce 
the  suitability  of  the  landscape  to 
provide  for  safe  movement,  or  reduce 
the  abundance  or  availability  of  prey 
spedes. 

in  contrast,  activities  that  would  have 
no  effect  on  the  critical  habitat's 
primary  constituent  elements  almost 
certainly  would  not  adversely  modify 
the  critical  habitat  However,  even 
though  an  adion  may  not  adversdy 
modify  critical  habitat  it  may  still  affed 
spotted  owls  (e.g.,  throu^  disturbance) 
and,  therefore,  be  subjed  to 
consultation  under  the  jeopardy 
standard  of  Section  7  of  the  Act  as 
determined  after  consideration  of  the 
aforementioned  factors. 

Areas  designated  as  critical  habitat 
for  the  spotted  owl  siqiport  a  number  of 
existing  and  proposed  commerdal  and 
nonconunerdal  activities.  Some  of  the 
commerdal  activities  that  may  affed 
spotted  owl  critical  habitat  include 
timber  harvest  salvage  activities,  sand 
and  gravel  extraction,  mining  (e.g.,  open 
pit),  land  disturbance  activities 
assodated  with  oil  and  gas  leases,  snag 
creation/removal  construction  of 
hydroelectric  facilities,  geothermal 
development  and  construction  of  alpine 
ski  areas  and  assodated  resort  fadlities. 

Commerdal  activities  not  likely  to 
destroy  or  adversely  modify  critical 
habitat  indude  limited  livestock  grazing 
and  various  site-specific  activities  sudi 
as  scenic  tours  and  cavern  exploration. 
Conducting  awi  surveys  would  not  be 
likefy  to  destroy  or  adversdy  modify 
critical  habitat 

Non-commerdal  activities  are  largefy 
assodated  with  recreation  and  are  not 
considered  likely  to  adversefy  affect 
critical  habitat  Such  activities  include 
hiking,  camping,  fishing,  hunting,  cross- 
country skiing,  off-road  vehicle  use,  and 
various  activities  associated  with  nature 
appredation.  Additional  activities 
include  "^rscMial  use"  cranroodify 
production,  such  as  mushroom  and  plant 
gathering,  Christmas  tree  cutting,  and 
rock  collecting.  These  activities  are  also 
ftneseen  as  not  having  any  adverse 
effect  on  critical  habitat 

Expected  Impacts  of  Designation 

The  Service  will  use  management 
guidelines  when  finalized  by  the 
Recovery  Team  during  coosaltation  to 
evahiate  proposed  actions  in  critical 
habitat  Until  fonnal  recovery  goals  and 
management  guidelines  are  developed 
by  the  Recovery  Team,  the  Service 
anticipates  using  ihm  ISC  Flan  and  other 
factors  described  in  tUs  document  as  a 
basis  for  determining  the  levd  of 
allowable  tfanber  harvest  or  other 


adivitiet  that  affect  owl  habitat  within 
GriticsJ  habitat 

At  dkia  time  the  Service  assomes  diat 
the  Forest  Service  and  Bureau  will 
continue  to  manage  the  HCAs  as 
recommended  by  the  ISC  The  Service 
expects  that  many  pn^iweed  activities 
within  HCAs  that  are  also  designated  as 
critical  habitat  would  be  inconsistent 
with  the  long-teiB  development  of  large 
suitable  haUtat  blocks  and  would, 
therefore,  likely  result  in  destruction  or 
adverse  modificatioo  of  critical  habitat 
Prt^msed  actions  that  are  consistent 
with  the  ISC  reoommendations  for 
activities  within  HCAs  would  not  likefy 
destroy  or  adversely  modify  critical 
habitat  All  soch  detenninations  will  be 
made  on  a  case-by-case  basis  during 
section  7  consultation. 

Timber  harvest  or  other  actions 
proposed  in  critical  habitat  units,  but 
outside  HCAs.  may  or  may  not 
adversdy  modify  critical  habitat 
depending  on  the  current  condition  of 
the  area  and  the  degree  of  impad 
anticipated  firam  implementation  of  the 
project  The  potential  level  of  allowable 
harvest  or  habitat  reduction  in  the  non- 
HCA  portions  of  critical  habitat  units 
will  vary  over  timeior  each  unit 
dependbig  on  local  and  imnrindal  owl 
populations  and  habitat  conditions  and 
wrill  be  determined  on  a  case-by-case 
basis  during  section  7  consultation, 
although  meeting  the  intent  of  the  50-11- 
40  rule  would  be  insufficient  in  most 
cases. 

To  avoid  or  reduce  conflicts,  the 
Service  recommends  that  timber  harvest 
or  other  actions  be  considered  for  tbe 
forest  matrix  outside  critical  habitat 
before  consideration  is  given  to 
placement  of  sales  withdn  the  HCA  or 
non-HCA  pcrtions  of  critical  habitat 
Variations  witUn  and  among  provinces 
(e.g„  existing  habitat  qualify  and 
quantify,  distribution  of  existing  habitat 
etc)  may  lead  to  difidences  in  near-  or 
loBg-term  protecticm  strategies  and  may 
affect  the  focus  of  planning  and  section 
7  review.  C3iaages  to  HCA  boundaries 
as  a  result  of  implementation  of  a 
recovery  plan  OT  other  similar  plan  may 
affed  how  actiogs  are  treated  in  section 
7. 

Under  this  scenario,  the  net  effed  of 
the  designation  of  critical  habitat  will  be 
a  redaction  in  harvest  that  falls 
somewhere  between  the  effects  of  no 
harvest  (as  reomunended  for  HCAs) 
and  the  applk»tion  of  the  50-11-40  rule. 
This  imprct  wifl  vary  o  w  the  range  of 
the  owL  The  potential  hnpad  of  section 
7  may  also  vary  depending  on  tbe  effed 
of  the  resotts  of  the  exclusion  of  acres 
due  to  high  economic  costs,  bi  some 
cases  time  areas  may  have  been 
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reduced  to  the  point  where  further 
timber  harvest  or  habitat  reduction 
would  likely  result  in  destruction  or 
adverse  modification  of  critical  habitat. 

Given  this  approach,  the  Service 
envisions  that,  as  habitat  within  critical 
habitat  begins  to  recover  or  the  need  for 
near-term  protection  of  suitable  habitat 
adjacent  to  HCAs  decreases,  increasing 
levels  of  harvest  will  be  allowed  within 
critical  habitat.  Eventually,  few  if  any 
restrictions  above  50-11-40  may  be 
necessary  in  critical  habitat  outside  of 
HCAs,  once  habitat  within  the  HCAs 
has  fully  recovered  and  become 
occupied  by  owls.  The  Service  expects 
that  these  assumptions  may  change  as 
the  recovery  plan  is  completed  and 
implemented.  Restrictions  on  the  levels 
of  activities  within  HCAs  may  decrease 
as  well  as  more  is  learned  about 
maintaining  owls  in  managed  forests. 

Reasonable  and  Prudent  Alternatives 

In  cases  where  it  is  concluded  that  an 
action  would  likely  result  in  the 
destruction  or  adverse  modiHcation  of 
critical  habitat,  to  the  extent  possible, 
the  Service  is  required  to  provide 
reasonable  and  prudent  alternatives  to 
the  proposed  action  in  its  biological 
opinion.  By  definition,  reasonable  and 
prudent  alternatives  allow  the  intended 
purpose  of  the  proposed  action  to  go 
forward,  and  remove  the  conditions  that 
would  adversely  modify  critical  habitat; 
alternatives  may  vary  according  to  local 
conditions,  project  size,  or  other  factors. 
To  reduce  the  potential  for  identifying 
such  alternatives,  the  Service 
recommends  that  the  agencies  initiate 
discussions  early  enou^  in  the  planning 
process  so  that  plans  are  not  to  the  point 
where  current  alternatives  may  not  be 
feasible  and  a  greater  number  of  options 
to  reduce  impacts  may  be  available. 
Reviewing  such  actions  as  timber  sales 
on  a  programmatic  basis  would 
facilitate  this  process. 

Under  this  scenario.  If  adverse 
modification  was  anticipated,  examples 
of  possible  reasonable  and  prudent 
alternatives  that  may  be  provided  in  a 
biological  opinion  include: 
—Shift  the  planned  action  to  another 
agreed-upon  location  outside  or  inside 
ofthe  critical  habitat  unit 
—Maintain  the  quality  of  the  habitat  by 
minimizing  frajgmentation  (e.g., 
through  changes  in  sale  layout); 
— Leave  sufficient  habitat  to  support 
known  (or  an  identified  number  of) 
pairs  in  a  configuration  that  does  not 
diminish  the  quality  of  the  habitat  for 
successful  reproduction:  and/or 
—Implement  forest  management 
practices  that  are  known  to  be 
compatible  with  spotted  owls  (e.g.. 
tiiose  that  retain  certain  habitat 


components  or  characteristics  and 
those  known  to  speed  the  1 

development  of  habitat  in  young,     { 
even-age  stands). 
For  actions  that  result  in  more 
moderate  impacts,  the  Service  may 
recommend  minor  modifications  to  the 
project's  configuration.  In  the  case  of  a 
proposed  upgrade  of  a  powerline  right- 
of-way  corridor,  for  example,  the 
Service  may  recommend  modified 
construction  practices  or  that  the 
corridor  be  expanded  on  one  side  of  the 
existing  corridor  versus  the  other  side  to 
avoid  impacts  to  habitat  where  the 
primary  constituent  elements  are  of 
higher  quaUty.  For  projects  that  may 
result  in  more  severe  impacts,  more 
substantial  project  changes  may  be 
necessary.  For  example,  in  the  case  of  a 
multiple-unit  timber  sale,  the  Service 
may  recommend  that  certain  units  be 
reduced  in  size,  reconfigured,  relocated, 
or  dropped  altogether  to  avoid  impacts 
to  primary  constituent  elements.  The 
Service  may  recommend  alternate 
timber  harvest  prescriptions  in  certain 
forest  types. 

No  reasonable  and  prudent 
alternatives  may  be  feasible  for  some 
proposed  actions.  For  example,  due  to  a 
lack  of  existing  habitat  or  high  levels  of 
fragmentation,  no  level  of  harvest  may 
be  possible  without  resulting  in  the 
destruction  or  adverse  mod&cation  of 
critical  habitat  In  this  situation,  the 
Service  may  issue  an  adverse 
modification  biological  opinion  with  no 
reasonable  and  prudent  alternatives. 
The  Service  recommends  that  agencies 
initiate  discussions,  especially  for 
timber  sales,  at  the  earUest  opportunity 
to  help  avoid  this  type  of  situation. 

Some  activities  could  be  considered  a 
benefit  to  spotted  owl  habitat  and. 
therefore,  would  not  be  expected  to 
destroy  or  adversely  modify  critical 
habitat.  Examples  of  activities  that 
could  benefit  critical  habitat  in  some 
cases  include  protective  measures  such 
as  wildfire  suppression  or  forest-pest 
eradication  (e.g.,  eastside  forests),  as 
well  as  sUvicultural  treatments  that  may 
improve  spotted  owl  habitat  At  this 
time,  Jhey  should  be  evaluated  on  a 
case-by-case  basis. 

Research  on  silviculture  or  other  types 
of  forest  management  practices  may 
negatively  affect  critical  habitat. 
However,  the  information  that  may 
result  from  such  research  may  offset  the 
perceived  impacts  of  the  action. 
Wherever  possible,  research  should  be 
conducted  outside  of  critical  habitat 
units,  coordinated  throughout  the 
subspecies'  range,  and  based  upon  an 
approved  long-term  strategy.  In  some 
cases,  existing  experimental  or  research 


forests  are  included  in  critical  habitat 
AlUiough  the  effects  of  timber  harvest  in 
these  areas  would  also  be  of  concern,  it 
is  expected  that  the  conservation  value 
to  be  gained  from  permitted  research 
activities  may  offer  mitigating 
circumstances. 

In  general  those  activities  that  do  not 
remove  components  of  habitat  for 
spotted  owls  or  their  prey  species  are 
not  likely  to  destroy  or  adversely  modify 
critical  habitat.  Each  proposed  action 
would  be  examined  under  section  7  in 
relation  to  its  site-specific  impacts.  The 
involved  Federal  agencies  can  assist  the 
Service  in  its  evaluation  of  proposed 
actions  by  providing  detailed 
information  on  the  habitat  configuration 
of  a  project  area,  habitat  conditions  of 
surrounding  areas,  and  information  on 
known  locations  of  spotted  owls. 

Lands  both  inside  and  outside  of 
critical  habitat  are  still  subject  to 
section  7  consultation  on  the  jeopardy 
standard  and  to  section  9  take 
prohibitions  for  their  effects  on  owls. 
The  Service  envisions  that  the  role  of  all 
landownerships  in  the  conservation  of 
the  owl  outside  of  critical  habitat  units 
will  be  addressed  through  section  7,  the 
HCP  process,  the  recovery  planning 
process,  and  other  appropriate  State  and 
Federal  laws. 

Conservatioa  Measures  od  Noo-F«danl 


All  non-Federal  lands  have  been 
excluded  from  (he  designation  of  critical 
habitat  If  an  action  that  is  committed  by 
a  non-Federal  entify  affects  spotted 
owls,  that  action  would  be  subject  to 
review  under  Section  0  of  the  Act 
Section  9  prohibits  intentional  and  non- 
intentional  "take"  of  listed  species  and 
applies  regardless  of  whether  or  not  the 
lands  are  within  critical  habitat. 

There  may  be  some  instances  where 
activities  outside  of  critical  habitat  on 
non-Federal  lands  may  affect  critical 
habitat  For  example,  a  private  parfy 
may  require  a  right-of-way  pennit 
through  critical  habitat  for  an  action  on 
private  lands.  In  this  type  of  case  a 
section  7  consultation  may  be  required" 
on  ^e  right-of-way  permit  because  the 
action  requires  Federal  involvement 
The  Service  does  not  expect  that  there 
will  be  many  of  these  type  of  situations. 
However,  if  a  biological  opinion  is 
required,  recommendations  will  be 
provided  to  help  avoid  impacts  to 
critical  habitat  consistent  with  those 
examples  identified  in  the  previous 
section.    : 

BxamplMof  Foraet  PracUoM 

Recent  data  gathered  through 
reseaidi  on  privately-owned  industrial 
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timberiands  in  California  have 
suggested  that,  in  some  cases,  certafai 
siMcultural  practices  may  be 
compatible  with  maintenance  of  viable 
spotted  owl  populations  and  may 
contribute  to  dehsting.  Although  there 
may  be  signiflcant  benefits  to  be  gained 
from  changing  current  forest 
management  practices;  several  concerns 
exist  that  need  to  be  addressed.  First, 
there  are  no  long-term  da'a  on 
reproductive  rates.  Therefore,  it  is 
possible  that  the  rates  observed  in  the 
past  few  years  may  be  a  result  of  high 
points  in  prey  cycles,  or  other  factors 
that  may  vary  considerably  over  time. 
Another  concern  that  urges  caution  is 
tfiat,  while  the  selectively-harvested 
areas  may  show  adequate  owl  densities, 
those  densities  could  be  a  result  of  owls 
being  displaced  by  cljarcutting  and 
being  forced  into  the  best  remaining 
habitat  (those  areas  with  residual  trees). 
While  those  owls  may  continue  to  live, 
and  some  may  reproduce,  there  are  no 
data  to  conclude  that  a  spotted  owl 
population  can  be  sustained  in  such 
habitats  in  the  long-term.  In  addition, 
other  factors,  such  as  rates  of  fledging 
success,  juvenile  dispersal  success,  and 
longevity  of  breeding  adult  pairs,  need 
to  be  researched  to  determine  the 
impact  of  changes  in  forest  management 
practices  on  them. 

Although  scientists  familiar  with 
spotted  owl  ecology  cite  several  reasons 
that  the  high  densities  reported  on 
selectively-harvested  timberlands 
should  be  viewed  with  caution,  the 
.Service  believes  that  opportunities  may 
exist  for  forest  management  that  is 
compatible  with  maintenance  of  owl 
habitat  and  owl  populations.  For 
example,  forest  management  practices 
could  provide  forest  stands  of  different 
ages  that  exhibit  appropriate  habitat 
characteristics  for  the  owl.  These 
practices  should  ensure  that  sufficient 
younger-aged  stands  mature  at  an 
adequate  rate  to  provide  replacement 
habitat  for  older  stands  lost  due  to 
logging  or  natural  causes  and  could 
provide  an  adequate  quantity  and 
distribution  of  large  contiguous  blocks  of 
older  forest  needed  for  spotted  owls. 

There  are  a  numbo'  of  practices 
associated  with  selective  timber 
harvests  that  may  maintain  saitable 
habitat  conditi<ms  while  yielding  forest 
products,  or  at  least  minimixe  the  time  a 
stand  takes  after  harvest  to  regain  the 
attributes  of  saitable  spotted  owl 
habitat  Not  all  of  the  fc^owiag 
practices  can  be  applied  in  all 
conditions. 

(1)  Maintain  conditions: 
—Attempt  to  maintain  a  multt-layered, 

dosed  canopy  by  retaining  podcets  of 


scattered  dominant  and  codominant 
trees  in  the  overstory.  and  retaining 
enou^  hardwoods  and  smaller 
conifers  to  maintain  an  understory. 
(2)  Minimize  impacts  to  habitat: 
— Retain  large  snags  and  standing  culls 
to  provide  the  decadent  component 
important  to  prey  species  and  to 
provide  nest  sites; 
— Retain  and/or  create  large  dead  and 
down  material  to  provide  food  and 
cover  for  spotted  owl  prey  specier, 
— ^When  preparing  a  site  for  planting, 
minimize  hot  bums  that  destroy  soil 
structure  through  elimination  of 
organic  matter  from  the  upper  soil 
horizons  and  that  remove  most  or  all 
of  the  duff  layer  above  the  soil;  and 
— When  regenerating  a  harvested  area, 
plant  a  mixture  of  species  that  most 
closely  approximates  the  original 
stand  composition;  avoid  monotypic 
stands.  Xdinimize  control  of 
hardwoods  or,  if  hardwoods  must  be 
suppressed  to  allow  seedling 
establishment  allow  hardwoods  to 
continue  growing  as  soon  as  seedlings 
are  established. 
Several  long-term  demographic 
studies  are  underway  on  agency  and 
managed  industrial  timberlands.  It  is 
hoped  that  many  of  the  uncertainties 
described  above  will  be  resolved  if  the 
studies  can  continue  for  5  to  7  years.  At 
that  time,  the  Service  can  re-evaluate 
what,  if  any,  harvest  practices  are 
compatible  with  long-term  maintenance 
of  a  viable  spotted  owl  population. 

Examples  of  areas  where 
conservation  efforts  may  prove 
successful  indude  some  private  lands 
(primarily  in  the  redwood-dominated 
forests  of  the  coastal  region)  in 
California.  In  this  region  owls  have  been 
observed  nesting  in  stands  that  had 
acquired  characteristics  associated  with 
owl  presence  in  as  little  as  40  to  60 
years  (Pious  1989).  Redwood-dominated 
forests  develop  habitat  characteristics 
more  quickly  following  harvest  because 
redwoods  exhibit  fast  growth  (redwoods 
are  a  stump  sprouting  spedes);  this 
region  of  California  receives  high 
precipitation  levels  augmented  by 
coastal  fog,  during  a  long  growing 
season;  and  the  habitat  often  possesses 
an  understoty  of  other  conifers  and 
hardwoods. 

These  forest  growing  conditions  and 
an  abundant  prey  base  in  that  part  of 
the  subspedes'  range  lead  to  the 
development  of  suitable  nesting, 
roosting,  and  foraging  habitat  in  a  modi 
shorter  time  following  harvest  than  in 
the  remaining  portion  of  the  owl's  range. 
Although  the  stability  and  reproductive 
success  of  these  owls  over  time  is  not 
well  understood,  the  Service  believes 


that  an  owl  population  can  be 
maintained  thitni^out  the  Redwoods 
region.  In  this  portion  of  California, 
several  timber  companies  are  working 
with  the  Service  in  the  secnon  10  HCP 
process.  TVro  efforts  have  been 
completed  that  the  Service  believes  will 
be  successful  in  avoidmK  future  confhct. 

In  other  parts  of  the  owls'  range  in 
California,  some  selective  harvest 
techniques  on  ncn-FederHl  lands  may  be 
compatible  with  spotted  owls.  To 
address  these  areas,  the  Siate  of 
California  and  a  number  ot  private 
companies  have  initiated  the  HCP 
process  to  develop  timber  harvest  plans 
that  are  more  compatible  with  owl 
conservation.  The  Service  believes  that 
the  plans  developed  throitsh  this  process 
may  provide  a  basis  for  maintaining 
owls  on  private  lands. 

The  Yakima  Indian  Nation  in 
Washington  practices  predominately 
selective  harvest  methods.  Similar  to  the 
methods  io  some  parts  of  northern 
California,  these  methods  may  also  be 
compatible  with  maintenance  of  an  owl 
population.  The  Yakima  Nation  is  in  the 
process  of  conducting  research  on  the 
effect  of  timber  harvest  practices  on 
spotted  owls  to  refine  an  owl 
management  plan  for  their  lands.  The 
Servioe  expects  the  Bureau  of  Indian 
Affaira  and  Indian  Nations  to  continue 
to  yiaik  towards  the  development  of 
forest  management  plans  on  tribal  lands 
that  are  compatible  with  spotted  owls. 

However,  more  data  are  needed  to 
ascertain  the  compatibihty  between 
types  of  forest  management  and  long- 
term  spotted  owl  reproductive  success, 
particularly  if  timber  harvest  is  to  be 
considered  fw  designated  areas  such  as 
HCAs  (this  should  be  done  outside  of 
HCAs  until  further  data  are  available 
and  supportive).  Agencies  should  work 
with  industry  to  continue  to  study  the 
affects  of  different  harvest  techniques 
on  owl  presence  and  reproductive 
success  to  determine  if  (1)  new  harvest 
methods  would  shorten  the  time  needed 
to  produce  suitable  habitat  (2)  if  there 
are  timber  harvest  prescriptions  that 
would  be  more  compatible  with 
northern  spotted  owls,  (3)  whether  the 
high  owl  densities  reported  by 
researchers  on  industrial  timberlands 
can  be  sustained  for  the  long-term,  and 
(4)  whether  reproductive  rates  of  spotted 
owls  OB  iMnaged  forests  are  at  a  levd 
that  can  be  exp^ed  to  sustain  a  viable 
owl  pcq>ulation. 

BiofBver^  and  Ecosystem  ProladioD- 

The  habitat  of  the  northern  spotted 
owl  represents  a  unique  ecosystem  of 
diverae  plant  and  animal  spedes.  Most 
attention  has  been  direded  toward 
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protection  of  the  spotted  owl,  but  this  is 
only  one  of  several  hundred  vertebrate 
species  occurring  in  the  Pacific 
Northwest  (Bruce  et  al.  1985.  Ruggierio 
et  al.  1991).  Among  ecosystems  in  North 
America,  the  Paciflc  Northwest  haScOne 
of  the  highest  number  of  bird  species, 
the  most  bird  families  (iiarris  1984),  the 
second  highest  number  of  mammal 
species  (Raphael  1990),  and  many 
endemic  or  relic  amphibian  species 
(Bury  1988.  Welsh  1990].  This  species 
richness  and  abundance  depends  to  a 
large  extent  on  the  presence  of  mature 
and  older  forests  (Ruggierio  et  al.  1991). 

These  forests  play  a  major  role  in  our 
environment  (see  Schamberger  et  al. 
1991  for  summary).  Redwood  and 
Douglas-fif  forests  accumulate  more 
biomass  than  tropical  rainforests 
(Franklin  1988).  Reduced  rotation  rates 
and  conversion  to  younger  forests  will 
lead  to  forests  with  closed  single- 
layered  canopies,  smaller  trees  of 
similar  size,  less  ground  litter  and  snags, 
and  a  more  simplified  ecological  system 
(Hansen  et  al.  1991).  Research  indicates 
that  managed  stands  have  fewer  species 
and  lower  abundance  of  wildlife  than 
older  forests  (e.g.,  Bury  1983;  Raphael 
1984, 1988;  Com  and  Bury  1989). 

The  forests  provide  protection  to  the 
soils,  particularly  on  steep  slopes,  and 
maintain  higher  water  quality  with 
lower  sediment  yield.  For  example, 
prescribed  burning  of  slash  and  cull  logs 
reduces  available  cover  by  up  to  95 
percent  (Bartles  et  al.  1965,  Hartman  and 
Scrivener  1990).  The  loss  of  cover 
exposes  the  soil  to  erosion  and  reduces 
or  eliminates  cover  for  terrestrial  and 
aquatic  species. 

Rotation  length  also  impacts  the 
amount  of  soil  loss.  The  more  an  area  is 
logged,  the  more  frequently  the  soil  is 
exposed  to  erosive  elements.  For 
example,  Frissell  (1991)  stated  that 
increased  erosion  occurs  for  15  years 
following  logging.  Thus  a  100-year 
rotation  exposes  the  soil  15  years  out  of 
100  (15  percent),  whereas  a  60-year 
rotation  exposes  the  soil  to  erosion  15 
years  out  of  60  (25  percent  of  the  time). 
Construction  of  logging  roads  increases 
the  frequency  of  land  mass  failures  and 
diminishes  ecosystem  stability,  as 
evidenced  by  temporal  fluctuations  in 
abundance  of  aquatic  fauna  (Lamberti  et 
al.  1991).  For  example,  Amaranthus  et 
al.  (1985)  reported  that  almost  1.5  million 
cubic  yards  of  debris  slide  erosion 
occurred  over  a  20-year  period  on  only  ' 
14  percent  of  Siskiyou  National  Forest, 
with  an  erosion  rate  of  approximately  V» 
cubic  yard  per  acre  per  year  across  the 
entire  watershed;  roads  occupied  2 
percent  of  the  area  inventoried,  yet 
represented  60  percent  of  the  slide 


volume.  They  reported  that  logging  on 
Federal  lands  was  associated  with  a  6- 
fold  increase  in  slide  volume,  whereas 
adjacent  private  logging  was  associated 
with  a  45-fold  increase.  Increased  soil 
erosion  has  been  reported  in  other 
studies  as  well  (Fumiss  et  al.  1991,  Rice 
et  al.  1979). 

Huppert  et  al.  (1965)  note  that 
environmental  manipulations  that 
simplify  habitat  have  a  direct,  negative 
impact  on  fish  population  structiue  and 
abundance.  Increased  erosion  rates  and 
sedimentation  decreases  the 
productivity  of  aquatic  systems,  which 
in  turn  reduces  fish  populations,  and 
results  in  smaller  numbers  of  fish. 
Timber  harvest  also  increases  water 
temperature  and  may  reduce  dissolved  - 
oxygen  levels  when  excessive  organic 
litter  enters  streams  (Hartman  and 
Scrivener  1990.  Hicks  et  al.  1991,  Sedell 
and  Swanson  1984). 

Unlogged  forests  provide  protection  to 
soils,  particularly  on  steeper  slopes,  and 
maintain  higher  water  quality  with 
lower  sediment  yield  than  logged  sites. 
Anderson  and  Olson  (1991)  note  that 
more  than  SO  percent  of  the  large  pool 
habitat  for  anadromous  fish  in  the 
Northwest  outside  wilderness  areas  has 
been  lost  over  the  past  50  years.  This 
has  resulted  in  decreased  survival  in 
salmon  and  steelhead  trout  fry  and 
results  cumulatively  in  decreased 
populations  of  these  fish  (Phillips  et  al. 
1975,  Hicks  et  al.  1991,  Hartman  and 
Scrivener  1990). 

Fish  stocks  have  dramatically 
declined  in  the  Northwest  (NeMsen  et 
al.  1991);  at  least  106  populations  of 
salmon  and  steelhead  have  already 
been  extirpated  on  the  West  Coast 
Many  declining  fish  populations  are 
found  in  or  downstream  from  areas 
where  logging  and  road  building  are 
evident  (Hartman  and  Scrivener  1990). 
The  river  systems  draining  Northwest 
watersheds  contain  an  abundance  of 
salmon  species  as  well  as  other 
instream  fauna  and  flora.  The 
designation  of  critical  habitat  is 
expected  to  reduce  the  amount  of 
logging  and  thereby  provide  benefits  in 
the  form  of  reduced  soil  erosion, 
decreased  sedimentation  in  streams, 
and  increased  habitat  for  these  species. 

Critical  habitat  designation  may  also 
help  maintain  important  nesting  habitat 
for  migratory  birds  (e.g.,  neotropical 
migrants),  many  of  which  are  seriously 
declining  in  numbers.  Current 
international  efforts  to  maintain  tropical 
forest  habitat  in  Central  and  South 
America  may  be  enhanced  by 
complementary  eEforts  to  maintain 
suitable  habitat  for  species  that  nest  in 
forests  of  the  Northwest 


Designation  of  critical  habitat  for  the 
northern  spatted  owl  may  benefit  these 
and  other  forest  species,  particularly 
those  that  depend  upon  large  blocks  of 
older  forest  and  occur  within  the 
designated  areas.  In  1990,  the  Service 
identified  species  that  were  candidates 
for  Usting  as  endangered  or  threatened 
and  were  found  within  the  HCAs 
delineated  by  the  ISC.  The  Service  has 
updated  that  Ust  to  include  those  species 
that  may  benefit  from  designation  of 
critical  habitat  for  the  spotted  owl  (a  list 
is  maintained  in  the  administrative 
record).  About  60  listed,  proposed,  and 
candidate  species  have  been  observed 
within  areas  designated  as  critical 
habitat.  Although  not  all  of  the  known 
locations  of  these  species  are  found 
within  critical  habitat  units,  review  of 
Federal  actions  under  Section  7  of  the 
Act  may  be  of  benefit  to  these  species. 
Designation  may  be  most  beneficial  to 
the  marbled  murrelet  and  salmon  stocks 
that  inhabit  or  depend  on  these  areas, 
thus  helping  to  reduce  conflicts 
associated  with  these  species. 

The  Scientific  Panel  has  also 
identified  areas  that  are  important  to 
maintaining  such  an  ecosystem  network 
within  the  range  of  the  owl  (Johnson  et 
al  1991).  This  effort  addressed  the  owl 
and  numerous  other  forest  species  and 
processes,  and  includes  more  acreage  to 
accommodate  these  components  of  the 
ecosystem.  For  example,  they  concluded 
that  current  forest  plans  were 
inadequate  to  protect  streams  and 
salmon  stocks  in  the  Northwest.  The 
Service  has  not  had  the  opportunity  to 
thoroughly  review  the  product  of  this 
effort  to  determine  its  relationship  to 
other  potentially  listed  species:  initial 
comparison  would  equate  this  critical 
habitat  rule  with  alternative  6  to  8  out  of 
the  list  of  14  alternatives  (with  number 
14  being  the  most  protective  for  all 
species). 

Designation  of  critical  habitat  will 
contribute  to  the  conservation  and 
management  of  the  Northwest's  forests 
as  one  component  in  the  management 
and  maintenance  of  characteristic 
species  and  processes.  Research  is 
beginning  to  identify  the  importance  of 
maintaining  ecosystem  processes  upon 
which  the  stability  of  the  system 
depends.  In  turn,  the  species  and 
populations  depend  on  that  stability. 
Such  functions  as  hydrology,  bank 
stability,  nutrient  cycling,  predator/prey 
cycles,  fisheries  restoration  (e.g.. 
salmon),  and  local  microclimates  are  all 
interdependent  They  can  benefit  from 
conservation  approaches  that  focus  on 
unity  of  the  ecosystem  as  opposed  to  a 
piecemeal  approach  that  does  not  take 
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into  account  the  interrelationships  of  all 
processes. 

Preservation  of  separate  blocks  of 
habitat,  however,  will  not  by  itself 
contribute  to  ecosystem  stability. 
Linkage  among  the  blocks  of  habitat  is  a 
necessary  component  Critical  habitat 
designation  may  contribute  to  regional 
biodiversity  by  protecting  natural 
ecosystems  of  su^icient  size  and  quality 
to  support  native  species,  as  well  as 
protecting  listed,  proposed,  and 
candidate  species.  Critical  habitat  may 
also  help  in  retaining  ecosystem  values 
through  a  combination  of  preservation, 
conservation,  and  compatible 
management  of  forest  habitat  with 
emphasis  given  to  older  forest  values 
and  characteristics. 

However,  these  are  dynamic  and 
complex  issues  that  include  both  spatial 
and  temporal  components  that  are  not 
addressed  by  the  designation  of  critical 
habitat  alone.  Further  research  and 
evaluation  of  data  will  be  necessary  to 
understand  the  interrelationships  of 
these  species  to  older  forests  and 
whether  management  for  the  spotted 
owl  will  adequately  provide  for  their 
conservation,  perhaps  reducing  the  need 
for  listing  of  proposed  and  candidate 
species. 

Summary  of  Comments  and 
Recommendations 

In  the  August  13, 1991,  proposed  rule 
and  associated  notifications,  the  Service 
requested  all  interested  parties  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  this  final  rule.  On  October  8, 1991,  the 
Service  published  a  notice  (56  FR  50701) 
to  correct  errors  in  the  legal  descriptions 
contained  in  the  August  13  proposal;  on 
November  12. 1991,  the  Service 
published  a  notice  (56  FR  57503) 
correcting  two  editorial  errors  on 
references  contained  in  the  August  13 
proposal. 

llie  public  comment  period  was  open 
from  August  13, 1991.  through  October 
15. 1991.  During  that  period  the  Service 
conducted  four  public  hearings  on  this 
issue  at  the  following  locations: 
Redding,  California  on  September  9, 
1991;  Medford,  Oregon  on  September  11. 
1991:  Olympia.  Washington  on 
September  17, 1991;  and  Portland, 
Oregon  on  September  19. 1991.  The 
Service  accepted  testimony  from  the 
public  from  1  to  4  p.m.  and  from  6  to  9 
p  jn.  on  each  of  those  days.  The  Service 
announced  the  dates,  times,  and 
locations  of  the  public  hearings  in  the 
August  13, 1991  proposed  rule  (56  FR 
40001).  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 


asked  to  comment.  In  addition,  on 
August  21. 1991,  the  Service  published 
notices  in  the  Olympia  Olympian,  the 
Oregonian.  the  Medford  Mail  Tribune, 
and  the  Redding  Record  Searchlight 
newspapers  announcing  the  publication 
of  the  proposed  rule,  and  the  dates, 
times,  and  locations  of  the  public 
hearings.  All  meetings  were  attended  by 
at  least  one  member  of  the  Regional 
Directorate. 

During  the  60-day  comment  period, 
the  Service  received  approximately 
5,800  written  comments.  In  addition,  286 
people  testified  at  the  4  public  hearings. 
The  Service  received  comments  firom  the 
Forest  Service,  Bureau  of  Land 
Management,  National  Park  Service, 
other  Federal  agencies,  several  elected 
officials.  State  agencies,  environmental 
organizations,  and  representatives  of  the 
timber  industry.  About  56  percent  of  the 
comments  were  supportive  of  the 
proposal. 

In  addition,  following  the  close  of  the 
public  comment  period  on  the  May  6, 
1991,  proposed  rule,  the  Service  received 
nearly  10,000  letters  and  postcards.  The 
Service  did  not  consider  these 
comments  because  the  additional 
comment  period  began  with  the 
pubhcation  of  the  August  13, 1991. 
proposal,  and  the  comments  received 
between  June  5, 1991,  and  August  13, 
1991.  pertained  to  a  proposed  rule  that 
was  out  of  date.  The  majority  of  the 
comments  were  from  the  general  public. 
The  Service  appreciates  the  interest  and 
concern  expressed  in  these  letters, 
however,  very  little  biological  or 
commercial  data  was  provided  during 
this  or  earlier  comment  periods. 

Most  of  the  letters  and  oral  testimony 
received  repeated  issues  raised  in 
response  to  the  May  6, 1991,  proposal. 
The  Service  is  not  repeating  those  issues 
here,  except  where  we  have  received 
new  information  that  adds  to  or  changes 
our  earlier  response.  Members  of  the 
public  interested  in  those  issues 
previously  raised  should  examine  the 
"Summary  of  Comments  and 
Reconunendations"  section,  beginning 
on  page  40020  in  the  August  13, 1991, 
proposal  (56  FR  40001).  The  new  issues 
raised  during  the  pubUc  comment  period 
announced  in  the  August  13, 1991, 
proposal,  whether  written  or  oral  are 
discussed  below. 

Landowners/tip  Issues 

Issue  1:  Several  members  of  the  public 
objected  to  the  exclusion  of  the  private 
lands  from  the  August  13, 1991,  proposal. 
They  indicated  that  there  was  no  legal 
basis  for  such  a  decision,  that  removal 
of  the  private  lands  limited  recovery 
team  options,  and  suggested  that  these 
lands  be  included  in  the  final  rule.  Some 


members  of  the  public  saw  the  exclusion 
of  private  lands  and  inclusion  of 
additional  Federal  lands  in  some  areas 
as  deceitful. 

Service  response:  The  Endangered 
Species  Act  requires  that  the 
designation  of  critical  habitat  take  into 
consideration  "*  *  *  the  economic 
impact,  and  any  other  relevant 
impact  *  •  *.'*  and  make  a 
determination  as  to  whether  the  benefits 
of  excluding  those  areas  outweigh  the 
benefits  of  including  them  so  long  as  the 
action  will  not  result  in  the  extinction  of 
the  listed  species.  The  Service  made  the 
decision  to  exclude  non-Federal  lands 
because  it  felt  that  the  conservation 
benefits  attributable  to  those  lands  did 
not  outweigh  the  costs  of  their  inclusion. 

The  information  that  the  Service  has 
indicates  that  many  of  these  lands 
(primarily  private)  do  not  contain  owl 
habitat  and  have  very  few  spotted  owls, 
although  these  lands  may  be  important 
to  the  long-term  recovery  of  the  owl.  In 
other  areas,  such  as  northern  California 
where  there  is  a  fairly  large  amount  of 
owl  habitat  on  private  lands,  the  State 
and  private  entities  are  currently 
involved  in  regulatory  processes  that 
will  result  in  the  development  of  HCPs 
for  owls  that  will  be  of  greater  benefit 
than  could  be  derived  through  critical 
habitat. 

It  is  important  to  remember  that 
excluding  these  areas  from  critical 
habitat  does  not  exclude  them  from 
compliance  under  other  legal 
requirements  of  the  Act.  They  are  still 
fully  subject  to  section  7  consultation 
(jeopardy)  and  section  9  (take 
prohibition)  requirements  regardless  of 
whether  an  area  is  critical  habitat. 

Issue  2'  Many  individuals  still  felt  that 
the  Service  had  designated  too  much 
habitat  and  indicated  that  the  removal 
of  3  million  acres  indicated  that  the 
Service  had  erred  in  its  first  proposal 
and  probably  erred  in  its  second. 

Service  response:  The  Service 
proposed  designation  of  critical  habitat 
for  those  areas  that  met  certain  criteria. 
Since  critical  habitat  is  not  a  plan  to 
manage  the  owl  or  any  species,  the 
concept  of  "too  much  land"  does  not 
directly  apply.  The  northern  spotted  owl 
has  already  lost  a  significant  portion  of 
its  habitat,  such  that  remaining  habitat 
that  meets  the  criteria  should  be 
'  identified  and  provided  with  additional 
protection  to  offset  threats  to  extinction. 
As  stated  in  the  response  to  the  above 
issue  on  excluding  private  lands,  the  Act 
also  requires  that  consideration  be  given 
to  economic  or  other  factors  that  may 
influence  the  decision  to  include  areas 
in  critical  habitat.  The  Service  made  this 
difficult  decision  and  excluded  over  4 
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millioa  acres  of  lands  bom  the 
designation.  Althougjli  these  lands  are 
not  part  of  the  critical  habitat  proposal, 
they  still  are  important  in  owl 
conservation.    . 

Issue  3:  The  Service  should 
specifically  exclude  private  lands  by 
legal  description.  Such  areas  that  are 
subsequently  acquired  by  a  Federal 
agency,  would  not  become 
automatically  designated  as  critical 
habitat  Excluding  private  lands 
generically  is  ambiguous,  in  that  such 
lands  when  acquired  by  a  Federal 
agency  should  not  be  thought  of  as 
designated  critical  habitat  unless  the 
Service  follows  the  appropriate 
regulations  to  designate  these  areas. 

Service  response:  It  is  mechanically 
impossible  for  the  Service  to  specifically 
exclude  aU  private  lands  by  legal 
description,  particularly  since  many  of 
these  areas  are  intermingled  with 
Federal  lands  and  are  less  than  40  acre 
parcels.  To  accomplish  this  the  Service 
has  on  file  in  its  administrative  record 
the  U.S.  Geological  Survey  topographic 
quadrangle  maps.  These  show  the  actual 
boundaries  of  each  critical  habitat  imit. 
If  land  exchanges  are  initiated,  the 
activity  would  need  to  be  reviewed 
under  section  7;  future  decisions  on 
including  these  areas'  in  critical  habitat 
would  have  to  be  weighed  at  that  time. 
Issue  4:  The  Service  should  withdraw 
the  State-owned  lands,  particularly  in 
southwest  Washington.  The  commenters 
generally  indicated  that  there  is  no 
biological  difference  between  the 
habitat  on  these  lands  and  adjacent 
private  lands,  and  concluded  that  the 
Service's  decision  to  exclude  private 
lands  but  retain  State  lands  was 
aibitrary.  Hie  State  of  Washington 
asked  w^y  private  lands  in  these  areas 
were  not  included.  Some  individuals 
also  questioned  the  Service's  belief  that 
the  States  should  have  more 
responsibility  with  respect  to  carrying 
out  the  purposes  of  the  Endangered 
Species  Act  than  private  entities, 
referring  to  a  lack  of  any  legal  basis  for 
sudi  an  opinion. 

Service  response:  Although  State  laws 
provide  for  wdldlife  protection,  some 
State  lands  were  retained  in  the  August 
13  revised  proposal  because  they  have 
particularly  hi^  value  for  the 
conservation  of  the  owl.  Most  were 
identified  in  the  ISC  Man  as 
recommended  HCAs  since  these  lands 
provide  essential  "stepping  stones"  for 
iniiintfllning  nesting  habitat  in  a  well- 
distributed  manner  throughout  the  range 
of  the  owl.  Other  State  lands,  contiguous 
with  Federal  lands,  were  included 
because  they  have  some  of  the  only 
remaining  habitat  outside  of  Federal 


lands  in  key  areas,  such  as  the  Olympic 
Peninsula. 

However,  the  Service,  in  further 
reviewing  this  issue,  decided  to  exclude 
State  lands  because  the  economic  and 
other  relevant  impacts  exceed  the 
benefits  of  designation.  Most  regulatory 
protection  for  critical  habitat  is  provided 
through  section  7  of  the  Act,  w^ch  has 
Uttle,  if  any,  applicability  to  State  lands. 
Further,  since  the  majority  of  owls  and 
owl  habitat  are  found  on  Federal  lands, 
the  Service  concluded  that  exclusion  of 
these  lands  will  not  result  in  the 
extinction  of  the  owl. 

Issue  5:  The  Service  failed  to  justify 
the  exclusion  of  the  tribal  lands. 

Service  response:  The  situation  on 
tribal  lands  is  similar  to  that  on  other 
non-Federal  lands.  The  Service  used  the 
same  logic  applied  to  private  and  State 
lands  in  determining  to  exclude  tribal 
lands  In  the  designation. 

Issue  &  The  Service  should  have 
recognized  the  sovereignty  of  the  Indian 
nations  when  it  excluded  tribal  lands. 

Service  response:  The  Service  expects 
that  all  landowners,  regardless  of  their 
status,  will  comply  with  the  Act  and  will 
contribute  to  the  conservation  of  the 
northern  spotted  owL 

Issue  7:  The  Service  should  exclude 
the  Oregon  and  California  lands,  and 
should  return  the  management  of  these 
lands  to  the  counties. 

Service  response:  The  Service  does 
not  have  the  authority  to  transfer  the 
management  of  any  lands  managed  or 
owned  by  Federal  or  non-Federal 
entities  to  other  entities.  On  the  other 
hand,  ihe  Endangered  Species  Act 
applies  to  all  landownerships  and  the 
Service  carefully  reviewed  the  biological 
situation  before  making  a  decision  on 
the  areas  of  habitat  that  should  be  . 
included  in  critical  habitat 

The  majority  of  owls  and  owl  habitat 
(about  85  percent)  are  currently  found 
on  Federal  lands.  These  lands  are 
particularly  important  in  the  State  of 
Oregon  because  very  little  owl  habitat 
remains  on  non-Federal  lands  in  that 
state.  The  Oregon  and  California  lands, 
managed  by  the  Bureau,  are  more 
crucial  to  owl  conservation  than  many 
other  lands.  The  areas  selected  for 
inclusion  in  critical  habitat  fully  met  the 
Service's  criteria  for  inclusion  and  help 
form  the  basis  for  owl  conservation  in 
Oregon.  As  a  result  of  the  exclusion 
process  previously  discussed,  the 
Service  made  the  decision  to  reduce  the 
amount  of  lands  in  critical  habitat  for 
some  Oregon  counties  that  were 
affected  the  most  by  the  designation. 
This  was  consistent  with  the  mandates 
of  the  Act 


Issue  &•  The  Service  received  two 
petitions  requesting  that  the  counties  of 
Douglas  and  Jackson.  Oregon,  be 
exempted  from  the  mandates  of  the 
Endangered  ^Mcies  Act 

Service  response:  The  Service  has 
considered  the  portion  of  these  petitions 
that  refer  to  critical  habitat  and.  at 
requested  in  die  petitions,  has 
considoed  the  economic  costs  of 
designating  critical  habitat  in  those 
areas.  As  a  result  of  this  process  and  in 
addition  to  the  earlier  decision  to 
remove  private  lands  from  the  proposal, 
the  Service  reduced  an  additional 
amount  of  acres  fit>m  Forest  Service  and 
Bureau  lands  in  these  counties.  Iliat  has 
reduced  the  expected  economic  impacts 
from  designating  critical  habiUt  in  those 
two  counties  (similar  decisions  were 
also  made  in  other  affected  counties). 

The  Service  does  not  have  the 
authority  to  exclude  anyone  from 
compliance  with  Federal  laws.  Further, 
the  exclusion  of  areas  from  critical 
habitat  does  not  exclude  these  areas 
from  consideration  under  other  legal 
obligations  of  the  Act  such  as  sections  7 
and  0.  The  Recovery  Team  is 
considering  the  roles  of  the  different 
landownerships  in  its  deliberations  and 
will  describe  these  in  its  draft  plan. 

Issue  9:  The  Service  should  cleariy 
exclude  all  activities  that  were 
approved  prior  to  the  designation  of 
critical  habitat 

Service  response:  In  carrying  out  the 
requirements  of  the  Act  to  consider  the 
economic  and  other  relevant  factora,  the 
Service  made  the  decision  to  exclude 
from  critical  habitat  all  sold  and 
awarded  timber  sales  (as  of  the  date  of 
the  August  13  proposal)  and  to  exclude 
all  existing  projects  that  are  either  in 
place  or  that  have  thoroughly  completed 
all  their  Federal  and  State  permitting 
processes  as  of  the  publication  date  of 
this  final  rule.  The  Service  made  the 
decision  to  exclude  these  activities 
because  it  felt  that  the  conservation 
benefits  gained  by  regulating  these 
activities  did  not  outweigh  the  costs.  An 
example  of  such  an  exclusion  is  sold 
and  awarded  timber  sales  where  the 
costs  for  the  Federal  government  to  buy 
back  these  sales  outweighs  the  benefits 
of  designating  these  areas  as  critical 
habitat  However,  any  changes  in  these 
activities  are  not  excluded  and  would 
require  Service  review.  In  addition, 
excluding  these  activities  from  critical 
habitat  does  not  imply  that  they  aTe  no 
longer  subject  to  sections  7  or  9  of  the 
Act  They  must  still  undergo  review  and 
be  in  compliance  with  the  Act 
'   /55ife  10- A  nun^er  of  commenters 
requested  either  site-spedfic  additions 
to  or  deletions  from  critical  habitat  A 


1830        Federal  Regteter  /  Vol.  57.  No.  10  /  Wednesday.  January  15,  1992  /  Rules  and  Regulations 


number  of  suggestions  for  more 
effectively  designating  critical  habitat  in 
certain  areas,  such  as  speciflc  ranger 
districts,  were  provided  to  the  Service 
by  persons  familiar  with  site-speciflc 
conditions. 

Service  response:  These  cases 
generally  involved  rather  major  changes 
in  critical  habitat  units.  The  Service  has 
evaluated  each  of  these  specific 
requests  and  has  included,  within  its 
administrative  record,  written 
explanations  of  whether  or  not  the 
recommendation  was  accepted  and 
recommendations  for  the  future 
treatment  of  some  of  the  requested 
major  changes.  In  order  to  make  such 
major  adjustments,  the  Service  would 
need  to  publish  another  revised 
proposal  to  allow  for  the  greatest 
possible  public  input.  The  Service  can 
revise  critical  habitat  at  any  time  in  the 
future,  by  following  the  standard 
procediu^s  used  to  designate  critical 
habitat.  In  addition,  the  Service  will 
reevaluate  its  designation  following^the 
completion  of  a  recovery  plan  for  the 
owl,  and  at  that  time  will  very  likely 
consider  some  of  these 
recommendations. 

The  Service  intends  to  work  with  land 
management  agencies  and  the  Recovery 
Team,  through  section  7  consultation,  to 
refine  the  management  direction  for 
critical  habitat.  Publication  of  this  final 
rule  does  not  eliminate  flexibility  in 
managing  areds  for  spotted  owls. 

General  Issues 

Issue  11:  The  Service  did  not  consider 
the  comments  received  on  the  May  6. 
1991,  proposal.  Many  members  of  the 
public  seemed  to  be  frustrated  and 
questioned  the  worth  or  value  in 
providing  comments  again.  Many  people 
pointed  out  that  88  percent  of  the 
commenters  on  the  May  6  proposal 
opposed  the  designation  and  reminded 
the  Service  that  in  a  democracy  such 
overwhelming  opposition  should  be 
suHicient  to  stop  an  action,  yet  the 
Service  has  issued  a  second  proposal. 
Some  indicated  that  they  did  not  want 
to  be  told  that  the  Service  must  adhere 
to  the  provisions  of  the  Endangered 
Species  Act  and  other  regulations. 

Service  response:  The  Service  has 
considered  input  from  the  public  and 
appreciates  the  effort  required  to  write 
letters  and  present  oral  testimony.  All  of 
the  information  presented  was 
considered  in  the  development  of  both 
the  August  13, 1991.  proposal  and  this 
final  rule.  The  Service's  intent  has  been 
to  publish  a  final  rule  that  is  as  accurate 
and  effective  as  possible.  The  Service  is 
bound  by  laws  and  regulations  and 
cannot  violate  these  mandates  because 
some  members  of  the  public  object 


Furthermore,  individuals  who  submit 
comments  on  an  issue  very  likely  have 
rather  strong  feelings  on  that  issue  and 
sometimes  submit  more  than  one  letter 
or  testify  at  more  than  one  hearing.  The 
Service  does  not  regard  the  relative 
proportions  of  various  comments 
received  as  being  indicative  of  the  views 
of  the  public  as  a  whole,  nor  is  this  a 
relevant  factor  under  either  the 
Endangered  Species  Act  or  the 
Administrative  Procediu^s  Act.  The 
comments  received  on  the  August  13, 
1991,  proposal  that  were  in  favor  of  the* 
proposed  action  slightly  outnumbered 
those  against. 

Issue  12:  The  Service  should  not  have 
used  the  ISC  Plan  to  designate  critical 
habitat  because  that  plan  did  not  use  the 
best  available  scientific  information. 
The  individuals  involved  in  the  ISC  Plan 
merely  used  their  personal  judgment 
when  developing  the  plan.  The  ISC 
accepted  the  plan  as  valid  because  they 
could  not  disprove  it  as  a  hypothesis. 
Some  commenters  challenged  specific 
critical  habitat  units  and  unit  spacing 
patterns,  indicating  that  the  Service  had 
violated  the  basic  rules  established  by 
the  IS0  (e.g.  critical  habitat  units  in 
Douglas  Coimty). 

Service  response:  The  ISC  was 
comprised  of  the  most  knowledgeable 
owl  experts  in  the  Facinc  Northwest. 
Their  plan  was  thoroughly  peer 
reviewed  by  nationally  respected 
scientists  and  is  considered  a 
scientifically  credible  and  authoritative 
document  that  will  play  a  major  role  in 
spotted  owl  conservation.  The  HCAs 
were  considered  to  be  the  cornerstone 
of  the  ISC  Plan  and  they  are  presently 
being  adhered  to  by  the  Federal  land 
management  agencies.  As  a  result,  the 
Service  accepted  the  HCAs  because 
they  represent  the  best  scientific  efforts 
available  and  are  essential  to  the 
conservation  of  the  species. 

However,  the  ISC  Plan  contains  a 
second  important  component  that  is  an 
integral  part  of  the  ISC  strategy,  the  50- 
11-40  rule  to  govern  forest  management 
in  the  forest  matrix  outside  of  the  HCAs. 
Critical  habitat  is  not  a  plan  and  does 
not  contain  this  second  component.  The 
Service's  intent  in  not  violating  ISC  rules 
on  spacing  was  to  ensure  that  to  the 
extent  possible  critical  habitat  units 
would  not  be  spaced  further  apart  than 
the  distances  recommended  by  the  ISC. 
Although  the  Service  assumes  that  60- 
11-40  or  some  other  credible  rule  will  be 
applied  to  these  lands,  reducing 
distances  between  critical  habitat  units 
would  improve  short-term  linkage. 

Issue  13:  The  Service's  approval  of 
Sierra  Pacific's  management  plan 
suggests  that  critical  habitat  is 
unnecessary. 


Service  response:  Sierra  Pacific 
submitted  a  forest  management  plan 
that  was  intended  to  show  how  their 
forest  practices  would  not  result  in 
"take"  (under  section  9)  of  spotted  owls. 
The  Service  concurred  that  activities 
conducted  in  accordance  with  that  plan 
will  not  result  in  take  of  owls.  This  does 
not  imply  that  this  is  a  plan  for 
managing  viable  populations  of  owls. 
However,  critical  habitat  is  not  a 
management  plan,  and  a  plan  of  this 
natiu«  does  not  factor  into  the  biological 
consideration  of  critical  habitat.  The 
Service  did,  however,  take  this  type  of 
activity  into  account  when  it  made  the 
decision  to  exclude  private  lands  from 
critical  habitat  due  to  economic  and 
other  considerations. 

Issue  14:  The  Service  should  consider 
the  Industry's  plan  for  conserving 
spotted  owls  in  lieu  of  designating 
critical  habitat. 

Service  response:  The  Recovery  Team 
for  the  Northern  Spotted  Owl, 
designated  by  the  Secretary  of  the 
Interior,  is  reviewing  that  plan  (Wildlife 
Committee  1991)  to  determine  its 
relevance  to  the  recovery  of  the  owl. 
The  Service  believes  that  this  is  a  more 
appropriate  forum  for  review  of  this  type 
of  document  at  this  time  since  it  focused 
on  owl  management;  the  plan  generally 
focused  on  reserved  areas  which  are 
already  protected.  The  ideas  and 
concepts  in  the  document  were  brief  and 
had  not  been  peer-reviewed,  and  the 
type  of  information  useful  to 
consideration  of  critical  habitat  was  not 
provided.  Until  the  recovery  planning 
process  is  complete  and  the  Recovery 
Team  has  had  a  thorough  opportunity  to 
review  the  Industry's  plan,  the 
usefulness  of  that  or  other  documents  in 
owl  conservation  is  inconclusive. 

Issue  15:  The  Service  should  more 
carefully  describe  the  primary 
constituent  elements  and  should 
describe  the  elements  contained  in  each 
critical  habitat  unit. 

Service  response:  The  Service  concurs 
with  this  request  and  the  final  rule  has 
more  clearly  stated  the  criteria  and  their 
application.  Information  on  the  elements 
contained  in  each  individual  critical 
habitat  unit  are  included  in  the 
individual  unit  narratives  (USFWS  1991e 
and  contained  in  the  Service's 
administrative  record  for  this  decision). 

Issue  16:  The  Service  should  only 
designate  currently  occupied  areas  as 
critical  habitat. 

Service  response:  The  Service  focused 
on  existing  and  ciurently  occupied 
habitat  in  developing  this  rule.  However, 
the  Act  clearly  states  that  areas  in  need 
of  special  management  (inside  or 
outside  of  the  current  range  of  the  listed 
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species)  can  be  included  in  a  ■■■ 
designation  of  critical  habitat.  In 
reviewing  the  situation  surrounding  the 
northern  spotted  owl,  the  Service  made 
the  decision  that  in  some  areas  (e.g., 
areas  of  concern)  there  was  a  need  to 
include  habitat  that  was  not  currenUy 
occupied  or  was  not  of  similar  quality  to 
other  habitat  included.  Recovery  of  the 
owl  is  dependent  upon  improvement  in 
tiie  quantity,  quality,  and/or 
arrangement  of  habitat  Thus,  currently 
unoccupied  habitat  must  be  allowed  to 
achieve  suitability  for  owls. 

Issue  17:  Critical  habitat  is  not  legally 
determinable,  because  the  agencies 
have  not  agreed  upon  a  consistent 
definition  of  suitable  habitat.  The 
expansion  of  the  definitions  of  what 
constitutes  habitat  for  the  owl  calls  the 
decision  to  list  the  owl  into  question, 
since  habitat  loss  was  the  basis  for  that 
decision. 

Service  response:  Forests  naturally 
vary  due  to  a  number  of  factors,  such  as 
site  productivity,  microclimate,  soil 
condition,  rainfall,  fire,  and  disease. 
They  further  vary  as  a  result  of  forest 
practices.  As  a  result,  the  use  of  the  term 
suitable  to  adequately  describe  one  set 
of  consistent  parameters  throughout  the 
species  range  would  be  impossible  and 
incorrect.  However,  the  term  can  be 
used  generically  to  describe  owl  habitat 
in  terms  of  general  characteristics. 
Habitat  that  currently  contains  known 
pairs  of  reproducing  owls  can  be  clearly 
identified  on  existing  maps.  This  is  what 
the  Service  concentrated  on  in 
developing  its  proposal  to  designate 
critical  habitat. 

There  has  always  been  considerable 
confusion  over  what  constitutes  owl 
'habitat  from  old  growth  to  second 
growth.  Those  terms  are  probably  more 
misleading  and  misused  than  the  term 
suitable.  Suitable  generally  refers  to 
nesting  and  roosting  habitat  which  is 
typically  older  forest  stands  or  mixed 
age  stands  with  remnant  older  trees. 
Regardless  of  the  age  of  the  forest  in 
which  owls  are  found,  the  problem  of 
habitat  loss,  habitat  modification  and 
fragmentation,  and  rapid  and  continual 
conversion  to  younger  stands  to  a 
condition  that  does  not  support  owls  has 
been  determined  by  the  Service,  the  ISC 
and  other  groups  to  constitute  a  threat  to 
the  survival  of  the  spotted  owl. 

Issue  18:  Modem  road  building  and 
logging  methods  are  less 
environmentally  damaging  now  that 
they  were  in  past  decades,  and  the 
Service  fails  to  take  this  into  account  in 
describing  effects  of  logging  and  roads 
on  regional  water  quality,  fisheries,  and 
biodiversity.  You  have  not  considered 
the  beneficial  effects  of  new  forestry 


and  alternative  means  of  harvesting 
timber. 

Service  response:  Frissell  (1991)  notes 
that,  although  it  is  anticipated  that 
newer  tech^ques  will  reduce  impacts, 
these  techniques  are  untested.  He 
further  states  that  (1)  the  newer 
techniques  will  still  be  environmentally 
damaging,  and  will  be  applied  over  a 
larger  geographic  area,  resulting  in 
continued  degradation  of  watersheds 
and  receiving  streams;  and  (2)  thti 
remaining  old  growth  is  often  located  in 
steeper  terrain  ao  the  risk  of  soil 
movement  from  road  construction  and 
tree  removal  is  greater.  Although  newer 
techniques  exist,  they  may  not  be 
applied  in  a  widespread  or  uniform 
manner. 

Issue  19:  There  is  still  an  inadequate 
description  in  the  rule  as  to  what 
constitutes  allowable  activities  in 
critical  habitat.  For  example,  timber 
harvest  that  is  consistent  with  owl 
habitat  protection  should  be  permitted. 
The  public  is  entiUed  to  a  more  specific 
description  about  restrictions,  and 
exactly  what  constitutes  adverse 
modification  of  critical  habitat. 

Service  Response:  The  Service  agrees 
with  this  comment  and  attempted  to 
provide  more  specific  information. 
However,  it  is  difficult  for  the  Service  to 
identify  every  type  of  action  and  not 
prejudge  the  outcome  of  section  7 
consultation.  As  the  land  managing 
agencies  work  with  the  Service,  together 
they  can  identify  courses-of-action  that 
will  benefit  the  owl  and  maintain 
certainty  within  the  timber  communities. 

Economic  Issues 

Issue  20:  The  Service  is 
underestimating  impacts  by  separating 
impacts  bom  the  listing  process  and 
from  the  designation  of  critical  habitat. 

Service  response:  The  Endangered 
Species  Act  specifies  that  the  Usting  of 
species  should  occur  without 
consideration  of  economic  costs, 
whereas  the  Act  specifies  that  the 
designation  of  critical  habitat  should 
consider  economic  and'other  costs. 
Listing  a  species  provides  protection  to 
that  species  under  the  jeopardy 
standard  and  incidental  take  whereas 
designating  critical  habitat  provides 
additional  protection  through  the 
adverse  modification  standard.  These 
are  intended  to  be  separate  standards  to 
be  addressed  through  section  7 
consultation.  The  economic  analysis 
clearly  identifies  the  costs  and  benefits 
of  these  independent  and  incremental 
actions,  and  is  not  an  effort  to 
underestimate  costs.  The  total  cost  of 
conserving  the  spotted'  owl  is  greater     __ 
than  the  cost  of  designating  critical 
habitat  alone,  and  includes  the  costs  of 


prior  owl  protection  measures  under 
other  laws  and  costs  resulting  from 
listing  under  the  Act.  as  well  as  the  cost 
of  designating  critical  habitat. 

Issue  21:  The  Service  uses  an 
improper  baseline  from  which  to  asMM 
economic  impacts.  The  Service  should 
use  the  198^-1987  period  as  the  baseline. 
It  is  inappropriate  for  the  Service  to  use 
the  "Actual  or  Projected  Final  Plans  Plus 
ISC  Plan"  as  the  baseline  for  analysis. 
This  minimises  the  effects  of  designating 
critical  habitat. 

Service  response:  This  issue  is  hirther 
addressed  in  the  Economic  Analysis 
Report  (USDI  1991a)  and  sununariied  in 
the  final  rule.  The  historically  high 
harvest  rates  of  the  1983-1987  period 
were  not  sustainable,  and  this  is 
recognized  in  the  Final  Plans  of  the 
agencies.  The  structure  of  the  economic 
analysis  is  to  look  at  the  expected 
effects  in  the  future  both  "with"  and 
"without"  critical  habitat  designation.  In 
the  "without"  scenario,  timber  harvest 
levels  would  be  reflected  in  the 
agencies'  final  plans  adjusted  for  the 
ISC  which  is  the  basis  used  by  the 
Service  to  determine  the  level  of  impact 
when  critical  habitat  is  designated.  The 
Federal  agencies  do  not  intend  to 
continue  harvesting  at  the  higher  1983- 
1987  rates,  and  to  use  this  as  a  baseline 
would  be  misleading. 

Issue  22:  The  Service  improperly 
assumes  the  implementation  of  all  or 
part  of  the  ISC  report  as  a  preexisting 
condition. 

Service  response:  The  ISC  was 
established  primarily  in  response  to 
existing  and  ongoing  lawsuits  that  began 
before  the  Usting  of  the  owl;  the  ISC  was 
not  chartered  to  respond  to  the  Act 
Subsequent  to  the  listing  of  the  owL  the 
Forest  Service  stated  that  it  would 
follow  the  intent  of  the  ISC 
recommendations  in  their  management 
plans,  and  the  Bureau  in  the  Jamison 
strategy  agreed  to  implement  to  the 
extent  possible,  recommendations  of  the 
ISC.  Although  the  Bureau  has  recently 
changed  its  approach  to  owl 
management  it  has  not  completed  its 
planning  activities.  The  ISC  is  correctly 
identified  as  a  pre-existing  condition 
that  should  be  identified  as  a  separate 
impact  from  the  designation  of  critical 
habitat. 

Issue  23:  In  reporting  the  costs  of 
critical  habitat  designation  only  the 
"incremental"  costs  over  and  above  the 
Final  Plans  plus  ISC  are  mentioned  as 
being  attributable  to  critical  habitat 
designation,  but  in  using  examples  of 
recreational  benefits  the  report  uses  all 
of  the  acres.  If  the  ISC  Plan  was  "in 
effect"  for  determining  costs  then  it 
should  also  have  been  "in  effect"  for 
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detennining  benefit*.  If  the  Service  uses 
an  tncremental  analysis  to  addreaa 
costs,  then  the  same  increBieot  must  be 
used  to  assign  benefits. 

Service  response:  The  S«vice  agrees 
with  this  commest  and  has  revised  tbe 
fnial  economic  analjfsis  to  reuect  a 
discussion  of  incremental  cost  and 
benefit  analysis.  Costs  and  benefits 
should  both  be  on  the  same  basis  to 
provide  a  correct  comparison. 

Issue  24:  The  Service  should  show  the 
total  iBipocts  <n  not  harvesting  critical 
habitat  areas.  That  is  the  moat  Ukeiy 
rcaah  of  deaipiation  and  it  wiO  rifect 
maaageaMnt  pisas  for  the  next  100 
years,  not  )aat  throu^  1986.  The  critical 
habitat  propoeal  is  |ast  another  set-aside 
that  locks  up  land  from  human  use. 

Service  response:  The  final  economic 
analysia  presents  a  realistic  scenario  of 
te  fotore  and  asaoncs  that  some  slxvt- 
term  harvesting  will  occur  in  the  critical 
habitat  areas  outside  the  HCAs.  The 
deaignatioii  of  critical  habilal  is 
inteatded  to  be  a  tenporary  measure  to 
provide  protectioD  to  the  habitat  so  iX 
can  recover,  and  anticipates  a  reduced 
rate  of  harvest  of  older  forests  in  the 
short-term.  The  option  to  harvest  timber 
in  these  areaa  is  not  foregcme,  but  rather 
is  available  in  the  future.  Conversely, 
the  ofKioB  to  harvest  now  is  essaitially 
an  Irreveisible  oommttment  ci  resources 
(at  least  a  100-year  onmnitmcnt)  wUdi 
precludes  recovery  of  owl  habitat 
Effects  will  continue  beyond  1996;  this 
year  was  used  as  a  point  in  tone  when 
full  effects  of  the  action  would  occur  it 
was  not  intended  to  im|riy  that  effects 
would  atop  at  that  time. 

/issue  2S:  The  ectmomic  studies  dted 
IqF  the  Sorice  in  its  discussion  oi 
benefits  have  maioc  flawa.  They  rdy 
heavily  on  a  controversial  econontic 
methodology  called  the  "contingent 
valuation  meduid,"  as  w^  as  the 
concept  of  nonuse  values.  These 
methods  and  concepts  use  no  market 
data  on  which  to  base  the  estimatioo  of 
benefits,  instead  relying  on  re^wnses  by 
individuals  confrmted  with  hypothetical 
situations  who  know  they  wiB  never 
have  to  pay  in  any  event 

Service  Response:  Though  aaqurical 
applications  of  the  contingent  valuatton 
method  continue  to  be  controversial, 
there  ia  a  growing  body  of  evidence  that 
supports  Ae  practical  usefulness  of 
resulting  value  estimates.  In  the  past 
decade,  an  extensive  body  of  literature 
haa  developed  assfsaing  the  accuracy  of 
the  continent  valuatioB  method  (CVIti) 
of  estimating  individoai  wiBiagnesa  to 
pay  Cor  the  recreaticHud  use  of 
environmental  resouroes.  faattal  reauha 
were  challenged  on  the  g^ounda  dtat 
what  people  say  they  are  wiBing  to  pay. 
contiqgant  OB  the  availabiHty  of  an 


enviroomental  resource,  rqireaent 
behavioral  intentions  rather  than  a 
directly  observable  action  or  histarical 
fact  More  recently,  the  relationahip 
between  intentions  and  actual  behavior 
has  been  aubmitted  to  systunatic 
empirical  investigation.  Despite  some 
continuing  controversiea  and  unsettled 
points,  CVM  studies  of  the  recreational 
benefits  of  environmental  reaoorces 
have  perfonned  reasonably  weU  when 
compared  to  the  available  eospirical 
evidence  from  travel  behavior,  actual 
cash  transactions,  and  controlled 
laboratwy  experiments.  Levels  of 
accuracy  have  been  reasonable  and 
consistent  wiUi  levels  obtained  in  other 
areas  of  economics  and  in  other 
disciplines.  Contingent  valuation  can  be 
applied  with  confidence  to  estimate  use 
value  (A  mmmarket  coosumptian,  and 
the  initial  studies  of  nonuse  [Heservation 
values  held  by  the  general  population 
also  are  encouraging  Le.  not 
significantly  different  Srom 
psychological  measures  of  preferences 
for  forest  quality.  CVM  and 
psychological  studies  of  values  and 
preference  patterns  yield  scientific  data 
that  are  testable  by  replication  and 
other  methods. 

Contingent  valuation  is  particularly 
appropriate  for  comparing  benefits  and 
costs  of  a  proposed  wildlife  preservation 
program.  The  reason  is  that  the  decision 
is  made  in  the  present  based  on 
expectations  about  the  future.  CVM  is 
ex  ante,  Le.,  before  the  fact  in  the  sense 
that  willingness  to  pay  (WTP)  responses 
refffesent  behavioral  intentions  rather 
than  ex  post,  i.e.,  after  the  fact  actions, 
which  are  less  relevant  to  benefit-cost 
analysis  of  proposed  programs. 

Issue  2&  }obe  are  being  lost  becaase 
of  a  lack  of  a  predictable  Federal  timber 
sui^ly. 

Service  response:  The  unpredictaUe 
nature  tA  FedN&ral  timber  salea  in  the 
Northwest  is  an  unfortunate  effect  of 
several  Fedwal  actiona,  including 
historic  overharvest  and  the  des^gnatioD 
of  critical  habitat  for  the  owl  and  recent 
court  decisions.  Once  the  critical  habitet 
designation  is  cranplete.  a  recovery  plan 
for  the  spotted  owl  adopted,  and  the 
court  actiona  are  reatrfved.  Pedestal  land 
managesMnt  agencies  will  be  aUe  to 
determine  a  more  predictable  s«|iply  <rf 
timber  from  Federal  lands. 

Issue  27:  lliere  was  inadequate 
discussion  about  social  impacta 

Servide  reaycase:  The  Service  haa 
added  a  section  in  the  final  Econoaaic 
Analysia  Report  that  reviewed  exiating 
studies  as  wdl  aa  ooannentB  snbsuttcd 
by  the  pubbc  A  sanakary  aactkM  waa 
added  to  the  final  rule. 

/sMie  ast  The  Service  ia  attempting  to 
shift  Uame  froaa  owl  conanvatiea  to 


mechanizatka  and  kift  exports;  the 
effect  oi  mechamiatioB  ia  wisWwding 
and  autoowtkiB  will  not  continue  to  be  a 
major  cause  of  Job  loaa  in  the  future. 

S&vice  rcsponao:  The  Service 
recognizes  that  the  ocononuc  impacts 
due  tocritical  habitat  deai^atioo  are  in 
addition  to  the  impacts  due  to  oth« 
tatilan,  incbding  fdianiiatioB  and  log 
exports.  Mffhaniiation  haa  and  will 
continue  to  result  in  fob  loaaea  in  the 
taidttstry,  but  ttna  is  necessary  if  the 
timber  induatry  of  the  Northwest  ia  to 
remain  competitive  with  other  industry 
sectors.  In  the  recent  past.  )oba  have 
been  loat  at  a  rate  of  1.8  poxatt-per 
year,  but  thia  rate  ia  expected  to  decline 
because  many  of  die  recent  innovatioos 
have  now  been  implemented  in  local 
mills.  However,  industry  experts  believe 
that  job  losses  due  to  mechanizaiion 
will  continue  at  about  1.2  percent  per 
year  over  the  next  several  decadea. 
Exporting  logs  from  local  cranmunities 
also  exports  associated  secondary 
processing  oppwtunities  (value  added). 
However,  in  a  free  trade  economy,  there 
is  a  welfare  gain  when  exporters  receive 
a  higher  premium  for  their  logs  in  the 
export  mariiet  thereby  providing  higher 
profit  levels  for  domestic  firms. 

Issue  29;  Reducing  log  exports  will  do 
little  to  help  loggers.  In  1990.  die  US 
imported  into  the  United  Statea  more 
wood  products  than  it  expuled,  so  it  ia 
clear  that  we  are  a  net  importer  of  wood 
products  in  this  country. 

Service  response:  Reducing  exports 
will  not  increase  Urging  and  hauling 
jobs,  which  amount  to  about  1.1  jobs  per 
million  board  feet  of  timber.  However, 
reducing  log  ejqtorta  could  increase  the 
number  of  secoiidary  processing  joba  in 
the  northweat  wUch  amount  to  about 
direct  11-13  jobs  per  milbon  board  feet 
Each  billion  board  feet  of  exported 
timber  reiwesents  about  114)0l>-13.000 
timber  industry  jobs. 

issue  JOr  The  owl  will  have  a 
significant  impact  on  small  businesses. 

Service  response:  The  Swice  ha* 
deterauned  that  the  critical  habitat 
designation  will  not  have  a  significant 
impact  on  ansall  buainess  in  an  analysis 
required  by  the  Regulatory  Flexibili^ 
ML  The  total  impact  of  all  owl 
protection  measures  may  have  a 
aignificant  impact  on  small  businesses, 
but  the  incrcanental  effect  of  designating 
critical  habitat  will  impact  only  840 
direct  industry  joba,  and  haa  been 
determined  to  not  ^  itaelf.  be  a 
sigmficant  impact  to  small  baainesses 
over  the  three-State  area. 

issue  91:  Accaaa  corridora  to  private 
lands  are  included  in  critical  hidiitet 
thercldre.  crttical  habitat  will  effect 
private  landowners.  Hadwr  values  on 
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private  lands  requiring  access  through 
Federal  lands  would  be  reduced  if 
Section  7  consultations  restrict  access. 
Impacts  to  private  lands  should  be 
addressed  in  the  report. 

Service  response:  The  Service 
anticipates  being  able  to  work  with 
other  Federal  agencies  to  minimize 
effects  on  private  landowners.  The 
Service  recognizes  that  consultation 
may,  in  some  Hmited  cases,  result  in 
modified  access  to  private  lands,  but 
cannot  quantify  the  economic  effects. 

Issue  32:  A  quantitative  (but  non- 
dollar] assessment  is  also  necessary  to 
assure  that  the  proposed  critical  habitat 
is  cost-effective.  Cost-effectiveness 
requires  that  the  desired  level  of  owl 
protection  be  achieved  at  the  lowest 
possible  cost  in  terms  of  other  lost 
resource  values,  principally  lost  timber 
values. 

Service  response:  Cost-effectiveness 
as  defmed  by  the  conunenter  and  the 
benefit-cost  analysis  required  by  the 
Endangered  Species  Act  are  two 
different  things.  The  Act  requires  that 
benefits  be  compared  to  costs  so  long  as 
species  extinction  is  not  the  result.  Tlie 
designation  of  critical  habitat  is 
economically  viable  when  the  benefits 
are  greater  than  the  costs.  The 
designation  of  critical  habitat  is  not 
economically  viable  when  the  costs  are 
greater  than  the  benefits.  In  the 
economic  analysis,  the  Service  must 
weigh  the  conservation  and  other 
benefits  of  habitat  protection  against  the 
economic  and  social  costs  of  reduced 
timber  harvest.  The  commenter's  cost- 
effectiveness  definition  is  more 
restrictive  than  the  benefit-cost  test;  the 
Service  has  not  measured  the 
appropriateness  of  critical  habitat 
designation  using  the  commenter's 
definition  of  cost-effectiveness. 

Issue  33:  The  exclusion  process  needs 
to  explicitly  take  account  of  the  value  of 
timber  foregone,  which  is  clearly  the 
largest  cost  of  the  designation. 

Service  response:  The  value  of  timber 
foregone  is  defined  as  the  value  of  the 
economic  rent  of  the  timber  and  has 
been  included  in  the  Service's  economic 
analysis.  The  economic  rent  is  the 
amount  of  Federal  revenue  that  comes 
from  the  sale  of  timber  frompublic 
lands.  This  measure  of  the  value  of 
timber  foregone  is  a  major  component  of 
the  total  cost  estimate. 

Issue  34:  The  Service  failed  to 
quantify  opportimify  costs  of  timber  set- 
asides. 

Service  response:  The  opportimify 
costs  of  timber  set-asides  is  the  loss  of 
Federal  revenue  due  to  the  restriction  of 
logging  on  Federal  land.  This  loss 
estimate  is  included  in  the  economic 
analysis. 


Issue  35:  The  assumption  that 
stumpage  prices  are  expected  to  rise 
significantly  by  1995  because  of  the 
shortage  of  stumpage  volume  brought 
about  by  the  Usting  and  critical  habitat 
designation  is  at  variance  with  the 
Forest  Service  land  management 
planning  assumptions  that  Forest 
Service  timber  supplies  will  exhibit  a 
horizontal  demand  curve. 

Service  response:  The  Forest  Service 
land  management  planning  assumption 
that  the  demand  curve  for  timber  will  be 
horizontal  has  no  bearing  on  the 
assumption  that  stumpage  prices  will 
rise  significantly  by  1995.  "The  economic 
factors  that  determine  consumer 
demand  do  not  influence  industry 
supply,  i.e.,  the  factors  that  propel 
upward  stumpage  prices.  The 
assumptions  of  increased  stumpage 
prices  are  based  on  industry  and  Forest 
Service  data  that  support  this 
determination. 

Issue  36:  The  American  people  have 
the  right  to  know  the  true  costs  of  these 
proposals  in  lost  taxes,  lost  wages,  and 
increased  costs  in  housing  and  paper 
products. 

Service  response:  The  effect  on  lost 
taxes  and  increased  housing  costs  are 
not  estimated  in  the  Economic  Analysis 
Report  because  they  are  transfer  costs 
and  not  measures  of  economic 
efficiency.  Many  of  these  effects  are 
regional  in  nature,  and  are  mitigated  by 
compensating  mechanisms  in  the 
industry  in  other  production  areas.  An 
estimate  of  lost  wages  is  included  in  the 
final  economic  analysis. 

Issue  37:  The  use  of  counfy-based 
assessments  underestimates  job  losses 
and  associated  impacts  on  adjacent 
counties. 

Service  response:  The  focus  of  part  of 
the  economic  analysis  at  the  counfy 
level  may  have  appeared  to 
underestimate  job  losses,  but 
modifications  to  the  IMPLAN  model,  job 
response  coefficients,  and  indirect 
multipUers  used  by  the  Service  were 
intended  to  Mly  display  all  job  losses  in 
the  Region.  Expansion  of  the  IMPLAN 
model  to  a  sub-region  level  further 
provided  a  mechanism  to  fully  address 
all  job  losses.  However,  by  focusing  at 
the  counfy  level,  some  jobs  may  have 
been  assigned  to  one  coimfy  that  were 
lost  in  an  adjacent  counfy,  but  this  effect 
is  expected  to  be  minimal,  and  the  total 
job  loss  in  the  region  should  be 
estimated  properly. 

Issue  38:  The  Service  used  an  indirect 
multiplier  of  about  1.6;  this  seems  low, 
since  others  use  multipliers  of  up  to  2.2 
to  arrive  at  both  direct  and  indirect  jobs. 

Service  response:  The  Service's  use  of 
a  lower  multiplier  was  counterbalanced 
by  the  use  of  a  higher  estimate  of  direct 


job  coefficients.  The  Service's  economic 
analysis  defmed  the  size  of  the  "direct" 
timber  industry  to  be  greater  than  the 
defmitions  used  in  some  of  the  other 
analyses.  The  higher  job  coefficients, 
when  combined  with  the  lower 
multiplier,  arrived  at  job  impact 
estimates  within  the  ranges  of  those 
reported  in  other  studies. 

National  Environoiental  Polky  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authorify  of  the  National 
Environmental  PoUcy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  oh 
October  25, 1983  (48  FR  49244). 

Regulatoiy  Flexibilify  Act  and  Executive 
Ofderl2291 

The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  this  species  will  not 
constitute  a  major  rule  under  Executive 
Order  12291  and  certifies  that  this 
designation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
RexibiUfy  Act  (5  U.S.C.  601  et  seq.]. 
Based  on  the  information  discussed  in 
this  rule  concerning  pubUc  projects  and 
private  activities  within  critical  habitat 
units,  it  is  not  clear  whether  significant 
economic  impacts  will  result  from  the 
critical  habitat  designation.  Also,  no 
direct  costs,  enforcement  costs, 
information  collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  Further,  the 
rule  contains  no  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 

Takings  ImpUcatioos  Assessment 

The  Service  has  analyzed  the 
potential  takings  impUcations  of 
designating  critical  habitat  for  the  owl  in 
a  Takings  Implications  Assessment 
prepared  pursuant  to  requirements  of 
Executive  Order  12630,  "Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights."  The  Takings  Implications 
Assessment  concludes  that  the 
designation  does  not  pose  significant 
takings  implications.  ^ 
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List  of  SuMkIs  la  n  CFR  Ptol  17 

Endangered  and  threatened  spedes. 
Exports,  bi^NVts,  Reporting  and 
recordkeeping  reqoirementa,  and 
Transportation. 


Regulatiaaal 

According  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  hereby  amended  as  set 
forth  below: 

PART  17— TAMENDED] 

1.  The  auth<Nity  citation  for  part  17 
continues  to  read  as  fi^ws: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C  4201-4245:  Pub.  L  80- 
625, 100  Stat.  35Q(K  onlen  otherwise  noted. 

{17.11    [Amandatf] 

2.  S  17.11(h}  is  amoided  by  revising 
the  "Critical  halntat"  entry  for  "Owl, 


noftiwiB  spotted",  under  BIRDS,  to  read 

"17.95(br. 

9. 1  nssfb)  te  anended  by  adding 
critical  habitat  far  At  nordietn  spotted 
owl  {Strix  occtdento/is  courino)  in  the 
same  alphabetical  order  ub  die  ^veciee 
occurs  in  S  17.11(h). 

S17.M  OrWcal 


NORTHEXN  SFOTTED  OWL  (5i)iE» 
occidentoha  courino}. 

For  the  States  of  CaHfomia,  Oregon,  and 
Wsriiingtofi,  crHieal  habitat  umts  under 
Federal  )anatfction  are  depicted  on  laapa 
maintained  on  file  at  tlic  U.S.  Ftsh  and 
Wildbk  Servic*.  FMi  and  Witdlife 
EnhanceawBt.  911  Nortiieast  lltli  Avenue. 
Portland.  Oregon  97232^181  (503/231-6131). 
Copies  of  these  naps  are  available  upon 
request  at  the  requester's  expense. 
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The  general  configuxatiOB  ol  the  Caliloniia  aieat  aic  Ulustzated  oo  die  map  whkh  follows:  ^ 


GENERAL    CONFIGURATION    OF    CRITICAL 
HABITAT    UNITS    IN    CALIFORNIA 


iwi'l       1        I        I 

10         a  lO         lO        iOMit.£i> 
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The  general  conf igtiration  ol  ttie  Oregon  areas  are  illustrated  on  tt»e  map  which  follows: 
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The  general  configuration  of  the  Washington  areas  are  illustrated  on  the  map  which  follows: 


GENERAL     CONFIGURATION    OF     CRITICAL 
HABITAT    UNITS    ^N    WASHINGTON 


paj 


10      0      lO     ^a     jo    MiLbb 


■nxma  CODE  4310-S6-C 
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Primary  constituent  elements:  forested 
lands  that  are  used  or  potentially  used  by  the 
northern  spotted  owl  for  nesting,  roosting, 
foraging,  or  dispersing. 

Dated:  January  &  1992. 
John  F.  Turner. 

Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  92-674  Filed  1-14-92;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Special  Research  Grants  Program, 
Aquaculture  Research;  Rscal  Year 
1992;  SoHdtatlon  of  Applicatioiiis 


Applications  are  invited  for 
competitive  grant  awards  under  the 
Special  Research  Grants  Program, 
Aguaculture,  Research,  for  fiscal  year 
1992. 

The  authority  for  this  program  is 
contained  in  section  2(c)(1)(A)  of  the  Act 
of  August  4. 1965.  Public  Law  Na  69- 
106.  as  amended  by  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  Public  Law  No.  101-624  (7 
U.S.C.  450i).  This  program  is 
administered  by  the  Cooperative  State 
Research  Service  (CSRS)  of  the  U.S. 
Department  of  Agriculture  (USDA). 
Under  this  program,  and  subject  to  the 
availability  of  funds,  the  Secretary  may 
award  grants  for  periods  not  to  exceed 
five  years,  for  the  support  of  research 
projects  to  further  the  program 
discussed  below.  Proposals  may  be 
submitted  by  State  agricultural 
experiment  stations,  all  colleges  and 
universities,  other  research  institutions 
and  organizations.  Federal  agencies, 
private  organizations  or  corporations, 
and  individuals.  Proposals  from  1 
scientists  at  non-United  States   ' 
organizations  will  not  be  considered  for 
support. 

Please  note  that  Section  734  of  the 
Fiscal  Year  92  Appropriations  Act. 
Public  Law  No.  102-142,  states:  'TJone  of 
the  funds  in  this  Act  shall  be  available 
to  pay  indirect  costs  on  research  grants 
awarded  competitively  by  the 
Cooperative  State  Research  Service  that 
exceed  14  percent  of  total  direct  costs 
under  each  award." 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following:  (a)  The 
Administrative  Provisions  governing  the 
Specia!  Research  Grants  Program,  7  CFR 
part  3400  (56  FR  58146,  November  15, 
1991).  which  set  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the    i 
evaluation  of  proposals  and  the  | 
awarding  of  grants,  and  regulations 
relating  to  post-award  administration  of 
grant  projects:  (b)  the  USDA  Uniform 
Federal  Assistance  Regulations,  7  CFR 
part  3015;  (c)  the  USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments.  7  CFR  part 
3016:  (d)  the  Govemmentwide 
Debarment  and  Suspension        I 
(Nonprocurement)  and  Govemmentwide 


Requirements  for  Drug-Free  Worliplace 
(Grants),  7  CFR  part  3017,  as  amended: 
and  (e)  New  Restrictions  on  Lobbying,  7 
CFR  part  3018. 

Introduction  to  Program  Deiscriptkia 

Standard  grants  will  be  awarded  to 
support  basic  studies  in  selected  areas 
of  aquaculture  research.  Consideration 
will  be  given  to  proposals  that  address 
innovative  as  well  as  fundamental 
approaches  to  the  research  areas 
outlined  below  and  that  are  consistent 
with  the  mission  of  USDA.  Program 
subareas  and  guidelines  are  provided 
below  as  bases  from  which  proposals 
may  be  developed: 

Program  Area 

1.0  Aquaculture  Research 

CSRS  Contact:  Dr.  Meryl  Broussard; 
Telephone:  (202)  401-4061. 

Funds  will  be  awarded  to  support 
research  seeking  solutions  to  health 
problems  of  major  Hnfish  species.  A 
total  of  approximately  $299,320  will  be 
available  for  this  program  area  for  fiscal 
year  1992.  Up  to  $80,000  will  be  awarded 
for  the  support  of  any  one  project  under 
this  program  area. 

The  objective  of  this  program  is  to 
fund  research  to  enhance  the  knowledge 
and  technology  base  necessary  for  the 
continued  growth  of  the  domestic 
aquaculture  industry  as  a  form  of 
sustainable  agriculture.  Emphasis  is 
placed  on  research  leading  to  improved 
production  efficiency  and  increased 
competitiveness  of  private  sector 
aquaculture  in  the  United  States. 
Because  of  limited  funds  for  this 
program,  only  proposals  focused  on 
commercially  important  finfish  species 
in  the  specific  subareas  of  Disease  and 
Parasite  Control  (1.1)  and  Integrated 
Aquatic  Animal  Health  Management 
(1.2)  will  be  considered. 

The  specific  objective  of  this  research 
is  to  improve  aquatic  animal  health 
management  practices  in  aquaculture. 

Research  should  be  directed  toward: 

1. 1  Disease  and  Parasite  Contra! 

Studies  to  clarify  high-priority 
infectious  and  noninfectious  diseases 
and  parasites  and  their  interactive 
effects  on  aquatic  animal  health; 
development  of  improved  methods  of 
detecting  disease  agents  or  antibodies  in 
aquatic  animals;  clariflcation  of  disease 
pathogenesis:  determination  of  methods 
of  disease  transmission;  development  of 
improved  methods  of  inmiunization 
against  disease  agents  that  will  provide 
solid  and  persistent  protection  without 
compromising  diagnosis;  development  of 
alternative  disease  eradication  methods 
so  as  to  limit  the  use  and  dependence  cm 


biotoxlc  substances;  development  of 
other  disease  prevention,  control  and 
eradication  technology;  and 
epidemiology  and  the  evaluation  of  the 
economics  of  disease  and  disease 
prevention  or  control. 

IJ!   Integrated  Aquatic  Animal  flealth 
Management 

Interdisciplinary  studies  aimed  at 
reducing  acute  and  chronic  losses 
related  to  aquatic  animal  health  in 
aquacultural  production  systems 
through  an  integrated  holistic  approach 
including  studies  in  the  following  areas; 
physiological  stress  related  to  the 
quality  of  the  aquatic  production 
system;  genetic  environmental  and 
nutritional  components  of  aquatic  health 
management. 

Utilizing  the  recommendations  of  the 
peer  panels,  the  Administrator  of  CSRS 
will  make  the  final  determination  on 
specific  grants  to  be  awarded. 

How  To  Obtain  Application  Materials 

Copies  of  this  solicitation,  the  Grant 
Application  Kit.  and  the  Administrative 
Provisions  governing  this  program.  7 
CFR  part  3400,  as  amended  (56  FR  48146, 
November  15, 1991).  may  be  obtained  by 
writing  to  the  address  or  calling  the 
telephone  number  below:  Proposal 
Services  Branch.  Awards  Management 
Division,  Office  of  Grants  and  Program 
Systems,  Cooperative  State  Research 
Service.  U.S.  Department  of  Agriculture, 
Room  303,  Aerospace  Center. 
Washington,  DC  20250-2200.  Telephone: 
(202)  401-5048. 

What  To  Submit 

An  original  and  nine  copies  of  each 
proposal  submitted  are  requested.  This 
number  of  copies  is  necessary  to  permit 
thorough,  objective  peer  evaluation  of 
all  proposals  received  before  funding 
decisions  are  made. 

Each  copy  of  each  proposal  must 
include  a  Form  CSRS-661,  "Grant 
Application."  Proposers  should  note  that 
one  copy  of  this  form,  preferably  the 
original,  must  contain  pen-and-ink 
signatures  of  the  principal 
inve8tigator(s)  and  the  authorized  - 
organizational  representative.  (Form 
CSRS-661  and  the  other  required  forms 
and  certifications  are  contained  in  the 
Grant  Application  Kit.)  It  should  be 
noted  that  the  November  1990  version  of 
the  Grant  Application  Kit  must  be  used, 
as  previous  versions  are  obsolete. 

Members  of  review  committees  and 
the  staff  expect  each  project  description 
to  be  complete  in  itself.  Grant  proposals 
must  be  limited  to  15  pages  (single- 
spaced)  exclusive  of  required  forms,  the 
summary  of  progress  for  any  prior 
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Aquaculture  Special  Research  grants, 
bibliography,  and  vitae  of  the  principal 
investigator(s),  senior  associate(s)  and 
other  professional  personnel.  Reduction 
by  photocopying  or  other  means  for  the 
purpose  of  meeting  the  15-page  limit  is 
not  permitted.  Attachment  of 
appendices  is  discouraged  and  should 
be  included  only  if  pertinent  to 
understanding  the  proposal.  Reviewers 
are  not  required  to  read  beyond  the  15- 
page  maximum  to  evaluate  the  proposal. 

All  copies  of  a  proposal  must  be 
mailed  in  one  package  and  each  copy 
must  be  stapled  securely  in  the  upper 
left-hand  comer.  DO  NOT  BIND. 
Information  shoidd  be  typed  on  one  side 
of  the  page  only.  Every  effort  should  be 
made  to  ensure  that  the  proposal 
contains  all  pertinent  information  when 
initially  submitted.  Prior  to  mailing, 
compare  your  proposal  with  the 
guidelines  contained  in  the 
Administrative  Provisions  that  govern 
the  Special  Research  Grants  Program,  7 
CFR  part  3400,  as  amended. 

Where  and  When  To  Submit  Grant 
Applications 

Each  research  grant  application  must 
be  submitted  by  the  date  set  forth  below 
to:  Proposal  Services  Branch,  Awards 


Mapagement  Division,  OfHce  of  Grants 
and  Program  Systems,  Cooperative  State 
Research  Service,  U.S.  Department  of 
Agriculture,  Room  303,  Aerospace 
Center,  Washington,  DC  20250-2200. 
Telephone:  (202)  401-5048. 

Please  Note:  Hand  delivered  proposals  or 
those  delivered  by  overnight  express  service 
should  be  brought  to:  Room  303,  Aerospace 
Center.  901 D  Street,  SW.,  Washington,  DC 
20024. 

To  be  considered  for  funding  under 
the  Special  Research  Grants  Program, 
Aquaculture  Research,  during  fiscal  year 
1992,  proposals  must  be  postmarked  by 
March  2, 1992. 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

Special  Requirements 

On  Form  CSRS-661  provided  in  the 
Grant  Application  Kit,  the  Special 
Research  Grants  Program  should  be 
indicated  in  Block  7,  and  "Aquaculture 
Research  1.0"  should  be  indicated  in 
Block  8. 

Investigators  and  co-investigators 
who  have  received  Special  Research 
Grant  awards  in  the  Aquaculture  area 


during  the  past  five  years  must  include  a 
brief  summary  of  progress  and  a  list  of 
publications  resulting  from  such  grants. 

Supplementary  Information 

The  Special  Research  Grants  Program 
is  listed  in  Catalog  of  Federal  Domestic 
^  Assistance  under  No.  10.200.  For 
reasons  set  forth  in  the  final  Rule- 
related  Notice  to  7  CFR  part  3014, 
subpart  V  (48  FR  29115,  June  24, 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  No.  0524-0022. 

Done  at  Washington,  D.C  this  9th  day  of 
January  1992. 

John  Patrick  Jordan, 

Administrator,  Cooperative  State  Research    r 
Service. 

[FR  Doc.  92-988  Filed  1-14-92: 845  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Houslng->Federal  Housing 
Commissioner 

f  Docket  No.  N-92-3335;  FR  3090-N-01] 

Housing  Counseling;  Funding 
Availal)ility 

agency:  O^ice  of  the  Assistant 
Secretarj"  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notice  of  Funding  Availability 
(NOFA)  for  FY  1992. 

SUMMARY:  This  Notice  announces  the 
availability  of  funding  for  Fiscal  Year 
(FY)  1992  for  HUD-approved  housing 
counseling  agencies  to  provide  housing 
counseling  to  homebuyers,  homeowners, 
and  renters,  as  set  forth  in  HUD 
Handbook  No.  7610.1  REV-2.  dated 
September  1990  (the  Handbook).  An 
apphcant  must,  as  of  the  date  of 
issuance  of  the  Retfuest  for  Grant 
Application  (RFGA)  based  on  this 
NOFA,  be  a  HUD-approved  housing 
counseling  agency,  and  must  be  able 
and  willing  to  provide,  at  a  minimum;  (1) 
Delinquency  and  default  counseling  to 
renters  and  homeowners;  and  (2)  related 
counseling  under  HUD's  single  family 
mortgage  assignment  program. 
Exceptions  to  these  two  requirements 
are  applicants  approved  by  HUD  to 
provide  ONLY  tenant  counseling  or 
Home  Equity  Conversion  Mortgage 
counseling,  or  prepurchase  counseling, 
including  the  counseling  of  tenants  to 
purchase  their  rental  unit.  An  applicant 
agency  may  offer  any  other  aspect(s)  of 
counseling  set  forth  in  the  Handbook, 
including  Home  Equity  Conversion 
Mortgage  counseling.  Housing 
counseling  services  not  covered  by  the 
Handbook  do  not  qualify  for  eligibihty 
for  funding  under  this  NOFA. 

In  the  body  of  this  document  is 
information  concerning:  The  purpose  of 
this  NOFA;  eligibility  for  funding; 
available  funding;  selection  criteria;  and 
the  application  process,  including  how 
to  apply  for  funding,  and  how  selections 
will  be  made.  { 

DATES:  The  application  due  date  will  be 
speciHed  in  the  application  kit,  but  it 
will  be  no  earlier  than  February  28, 1992. 
Application  kits  (Request  for  Grant 
Application — RFGA)  will  be  available 
from  the  Regional  Contracting  Officer  in 
the  HUD  Regional  Office  that  serves  the 
area  in  which  the  applicant  agency  is 
located.  Application  kits  will  be 
available  on  and  after  January  15, 1992. 
Applications  are  due  in  the  HUD 
Regional  Office  that  serves  the  area  in 
which  the  applicant  agency  is  located  on 


February  28. 1992.  The  RFGA  will 
specify  the  time  by  which  the 
application  must  be  submitted  to  the 
HUD  Regional  Office.  Please  see  Section 
II  of  this  NOFA  for  further  information 
on  what  constitutes  proper  submission 
of  an  application. 

FOn  FURTHER  INFORMATION  CONTACT: 
Thomas  Miles,  Program  Advisor,  Single 
Family  Servicing  Division,  Department 
of  Housing  and  Urban  Development, 
room  9178,  451  Seventh  Street  SW.. 
Washington.  DC  20410,  telephone  (202) 
708-1672.  or  (202)  708-4594  (TDD 
number).  (These  are  not  toll-free 
numbers.) 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h]],  and  assigned  OMB  control 
number  2535-0084. 

I.  Purpose  and  Substantive  Description 

A.  Authority  and  Background 

1.  Authority:  Sec.  106,  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  1701x);  sees.  235,  237  and  255  of 
the  National  Housing  Act,  as  amended; 
and  HUD  Handbook  7610.1,  REV-2. 
dated  September  1990. 

2.  Background.  Section  106  of  the 
Housing  and  Urban  Development  Act  of 
1968  (section  106)  authorizes  HUD  to 
provide  a  program  of  housing  counseling 
services  to  designated  homeowners  and 
tenants.  The  program  authorized  by 
section  106  (Housing  Counseling 
Program)  is  divided  into  two  distinct 
components:  the  housing  coimseling 
services  and  requirements  provided 
under  section  106(a),  and  those  services 
and  requirements  provided  under 
section  106(c). 

Section  106(a)  authorizes  HUD  to 
provide  counseling  and  advice  to 
tenants  and  homeowners  with  respect  to 
property  maintenance,  financial 
management  and  such  other  matters  as 
may  be  appropriate  to  assist  tenants 
and  homeowners  in  improving  their 
housing  conditions  and  in  meeting  the 
responsibilities  of  tenancy  and 
homeownership.  With  respect  to 
homeowners,  section  106(a)  states  that 
the  above-described  services  shall  be 
provided  to  homeowners  with  HUD- 
insured  mortgages;  first-time 
homebuyers  with  guaranteed  loans 
under  section  502(h)  of  the  Housing  Act 
of  1949  (home  loans  guaranteed  by  the 
Farmers  Home  Administration);  and 
homeowners  with  loans  guaranteed  or 


insured  under  chapter  37  of  title  38, 
United  States  Code  (home  loans  insured 
or  guaranteed  by  the  Department  of 
Veterans  Affairs). 

Section  106(c)  authorizes 
homeownership  counseling  only  (no 
tenant  counseling)  and  defines  a 
homeowner  eligible  for  counseling  under 
this  section  as  a  homeowner  whose 
home  loan  is  secured  by  property  that  is 
the  principal  residence  of  the 
homeoymer,  who  is  unable  to  correct  a 
home  loan  delinquency  within  a 
reasonable  time.  Section  106(c)  defines 
"home  loan"  as  a  loan  secured  by  a 
mortgage  or  lien  on  residential  property. 

Under  the  Housing  Counseling 
Program,  HUD  contracts  with  public  or 
private  organizations  to  provide  the 
housing  counseling  services  authorized 
by  section  106(a)  and  section  106(c). 
When  the  Congress  makes  funds 
available  to  assist  the  Housing 
Counseling  Program,  HUD  announces 
the  availability  of  such  funds,  and 
invites  applications  from  eligible 
agencies,  through  a  notice  published  in    ■ 
the  Federal  Register.  An  agency  that  is 
approved  by  HUD  as  a  housing 
counseling  agency  does  not 
automatically  receive  funding.  The 
agency  must  apply  for  such  funding 
under  a  Request  for  Grant  AppUcation 
(RFGA)  issued  by  HUD  through  its 
Regional  Offices.  The  purpose  of  the 
housing  counseling  program  is  to 
promote  and  protect  the  interests  of 
HUD,  HUD-approved  and  other 
mortgagees,  and  housing  consumers  - 
participating  in  HUD  approved  and 
other  housing  programs. 

B.  Allocation  Amounts 

1.  Total  Available  Funding.  A  total 
amount  of  $6,025,000  was  appropriated 
for  housing  counseling  by  the  HUD 
Appropriations  Act  of  1992.  Of  that 
amount,  the  Act  appropriates  $350,000 
for  a  prepurchase  counseling  and 
foreclosure  prevention  counseling 
demonstration.  The  National  Affordable 
Housing  Act  of  1990  (the  Act)  authorizes 
up  to  $2,000,000  for  the  establishment  of 
a  toll-free  telephone  number  through 
which  interested  parties  may  obtain  lists 
of  HUD-approved  housing  counseling 
agencies. 

Of  the  $6,025,000,  HUD  will  use 
$225,000  to  help  resolve  two  litigation 
matters  in  Texas  and  Boston  that 
involve  housing  counseling;  $150,000  to 
continue  the  toll-free  telephone  number 
in  Fiscal  Year  1992;  $149,510  to  provide 
training  for  the  Home  Equity  Conversion 
Mortgage  (HECM)  Program;  and 
$350,000  for  a  prepurchase  counseling 
and  foreclosure  prevention  counseling 
demonstration.  HUD  will  make  the 
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remaining  $6,150,400  available  for  the 
counseling  aervioes  specified  in  the  AcL 
This  amouiU  will  be  allocated  fat 
rotmseling  activities  as  follswa: 


Activities 

MWona 

a    Housing    oounaalinB    MfvioM 
under    section    106(a)    at    8w 

Act  of  1966  _. _ 

b.     cfnergency     Honwownership 
Counseing  under  taction  106(c) 
o(  the  Houiina  and  Urt>an  Oevet- 
opment  Act  ol  1908 

$3,325,490 
1.825.000 

Total  AllocaiiOR  tar  Qounsaling 
Sennces 

5.150.480 

2.  Allocation  of  Funds  to  Regional 
Offices.  HUD  Headquarters  will  aUocate 
the  $5,150,490  available  for  housing 
counseling  services  to  its  ten  Regional 
Offices.  The  basis  for  the  alloeatioB  is 
the  percentage  of  HUD-insured  single 
family  mortgage  defaults  within  each 
Region,  compared  to  the  nationwide 
total  Under  dns  plan,  Ae  Regions  are 
required,  in  sa  far  as  possible,  to  award 
grants  in  relation  to  the  number  of 
defaults  within  HUD  Field  Office 
jurisdictiwia.  The  amounts  allocated  to 
the  Regions  for  Fiscal  Year  1992  (based 
on  the  $5,150,49^  are  as  follows: 


Region^ 

Oetaults 

aga* 

ARoCSBOn 

1 

II 

III 

IV 

t.7B5 
11.801 
16,285 
44.222 
29.956 
31.632 

5.106 

8.538 
22.566 

3422 

1.00 

6.68 

9.23 

25  07 

1*98 

17J3 

ZM 

5.41 

12.79 

2il0 

51,537 

344.578 

475406 

1.291,243 

V 

874  J89 

VI _ 

VII 

VIII 

IX 

923,626 
149,061 
278,50* 

108.838 

X 

Totals 

1761382 

180 

9.1S0.480 

*  Parcentagea  haya  bean  rounded 

3.  Grant  Awards  by  HUD  Regional 
OfHces.  Regional  OfBccs  wiU  noake  aa 
equitable  awacding  of  allocated  housing 
counseling  funds  to  riigible  HUD- 
approved  housing  corinseKng  agencies 
based  upon  documented  need  in  relation 
to: 

a.  The  amount  of  funds  available:  and 

b.  The  number  of  successful 
applicants.  (A  determination  of  a 
"successM"  appticaat  ia  baaed  on  the 
applicant's  abitity  to  meet  the  sdeetion 
criteria,  aa  specified  in  Section  LO  of 
this  NCN'A.) 

4.  Aimoancenmit  o£  Awarda.  In 
accOTdance  willi  the  requirements  of 
section  MS  of  the  Dep»tment  of 
Housing  and  Urban  DevelopaMgt 
Reform  Act  af  t9a»  (HUD  Reform  Aet) 
and  (ftJD's  iin|rieBen6'Bg  cegolatiaas  at 
24  CFR  part  4.  ao  aelectiob  infofmatian 


will  be  made  availably  to  ap^tcants  or 
other  persona  not  authoriz«d  to  receive 
this  information  during  the  period  of 
HUD  review  and  evaluation  of  the 
appitcatlon*.  However,  applicants  that 
are  declared  ineligible  or  late  will  be 
notified.  In  accordance  with  sectioB 
102(a)(4)(c)  of  the  HUD  Reform  Act, 
HUD  will  notify  the  publia  by  notice 
published  in  the  Federal  Register,  of 
award  decisions  made  by  HUD  under 
this  funding. 

5.  Grantee  Reimbursement  by  HUD. 
HUd  will  reimburse  grantees  on  the 
basis  of  not  more  than  $35.60  per 
"counseling  unit"  which  is  defined  as  a 
documented  face-to-face,  written,  or 
telephonic  contact  between: 

a.  The  grantee's  housing  counselor 
and  a  client;  or 

b.  The  grantee's  housing  counselor 
and  a  mortgagee,  landlord,  service 
agency,  creditor,  credit  reporting  agency, 
governmental  agency,  realtor  or 
employer,  acting  on  behalf  of  a  client 
which  results  in  an  action  or  decision 
that: 

(1)  Identifies,  clarifies,  or  assists  in 
meeting  or  meets  the  client's  housing 
need;  or 

(2)  Assists  in  resolving  or  resolves  the 
client's  bousing  problem. 

(See  HUD  Handbook  7610.1  REV-^ 
dated  September  1990,  paragraph  1-7  on 
page  1-6  for  a  definition  of  "client." 
"housing  need."  and  "housing 
problem.") 

C.  Eligibility 

Eli^le  applicanta  include  public  and 
private  nonprofit  entities  with  •  current 
approval  by  HUD  as  housing  counsctiag 
agencies,  under  the  provisions  of  HUD 
Handbook  Na  7610.1  REV-Z  dated 
September  1990,  or  its  earlier  versions. 
Current  approval  includes  agencies  that 
are  on  record  at  the  applicable  HUD ' 
Field  Office  as  having  been  approved  as 
a  HUD  counseling  agency  as  of  the  date 
of  issuance  of  the  RPGA  based  on  thu 
NOFA.  Agencies  for  which  HUD  has 
withdrawn  this  approval  or  have 
indicated  in  writing  dieir  withdrawal' 
from  the  counseling  program  are  NOT 
eligible.  Agencies  with  "conditiaDal"  re- 
approvals  are  NOT  eligS>Ie  unless  they 
satisfy  HUD's  requirements  for  removal 
of  the  "conditional"  approval  by  the  due 
date  d  ^ypitcationa  for  funding  nnder 
this  notice. 

D.  Selection  Criteria 

1.  General  Criteria.  HUD.  tfaraugh  ita 
Regional  Contracting  OffiCKrs.  will 
award  boasing  counseling  graata  in 
Fiscal  Year  1982  to  selected  eligibie 
agencies.  Wrdiin  each  Regiooi  an 
eligibie  agency  ia  a  HUIXapproved 
housing  counseling  agency  that  is: 


a.  Located  within  the  Region's 
geographical  jurisdiction;  and 

b.  Provides,  or  proposes  to  providie, 
housing  counseling  within  that  Region. 
(Application  eligibitity  and  grant 
authority  do  NOT  cross  nponal  ' 
boundaries.) 

2.  Specific  Criteria.  Applications  for 
funding  under  this  notice  will  be 
reviewed,  and  grants  will  be  awarded 
on  the  basis  of  an  evaluation  of  all  of 
the  following  criteria: 
a.  Amount  requested  by  the  grantee:   - 
Ix  If  the  applicant  had  a  HUD  housing 
counseling  grant  in  1987, 1988, 1989, 
1990,  or  1991.  the  applicant's  use  of 
those  funds; 

c.  Applicant's  documented  client 
workload* 

(•"Workload"  refers  to  the  number  of 
clients,  as  defined  in  HUD  Handbook 
No.  7B10.1  REV-2.  dated  September 
1990,  reported  by  the  applicant  on  Form 
HUD-9902.  Housing  Counseling  Agency 
Activity  Report,  for  1991); 

d.  Qient  workload  total  for  all 
applicants  within  a  HUD  Regional 
Office; 

e.  Amount  of  housing  counseling  funds 
allocated  to  the  HUD  Regional  Office  by 
Headquarters; 

f  Reimbursement  of  ^antees  by  HUD 
on  the  basis  of  $35.00  per  housing 
counseling  unit; 

g.  Regional  Offices'  documented  need 
for  housing  counseling  services  within 
the  areas  served  by  the  applicants; 

h.  HUD's  assessment  of  the 
applicant's  previous  performance  as  a 
HUD-approved  housing  counseling 
agency  (Le.  Biennial  Performance 
Review),  including  the  submission  of  the 
required  reports. 

i.  In  the  case  of  previous  grantees,  the 
applicant's  performance  under  such 
grants  m  accordance  with  the  terms  of 
the  grant  agreement,  including  the 
submission  of  the  specific  reports 
required  under  the  grant  agreement 


n.  AppHcatisn 

A.  Obtaiaing  and  Submitting 
Applications 

Applicants  for  grants  may  obtain 
copies  of  the  Request  for  Grant 
Application  (RFCA)  from  the  Regional 
Contracltng  Officer  in  the  HUD  Regional 
Office  that  serves  the  area  in  which  the 
applicant  agency  is  located.  The  RFGA 
contains  the  application  submission 
address.  A  hst  of  the  Regional  Offices 
and  their  addresses  follows  the  text  of 
this  NOFA. 

B.  Application  Deadline 

The  apphcatkn  due  date  will  be  set 
out  in  the  application  kit  but  it  will  he 
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no  earlier  than  February  28, 1992.  The 
RFGA  contains  the  time  by  which  the 
HUD  Regional  Office  must  receive  a 
grant  application.  "Submit"  means 
delivery  to  the  HUD  Regional  Office 
specified  in  the  RFGA  and  by  the 
application  due  date  and  time  specified 
in  the  RFGA.  A  proper  submission  in 
response  to  the  RFGA  must  conform  to 
the  specifications  in  the  RFGA  HUD 
will  not  accept  changes  made  by 
applications  to  the  forms,  certifications 
and  assurances,  except  for  those 
specified  in  section  IV.A  of  this  NOFA. 

m.  Checklist  of  AppUcatioD  Submission 
Requirements  I 

An  applicant  must  submit  three 
different  types  of  written  submissions: 
forms,  certifications,  and  assurances.  An 
applicant  must  submit  three  sets  of  each 
written  submission,  as  specified  below, 
with  supporting  docimientation  only  as 
specified  in  the  RFGA.  Applicants  must 
limit  the  submission  of  material  to  that 
required  by  the  individual  fonn, 
certification  or  assurance.  HUD  will  not 
consider  extraneous  material  and  will 
discard  it. 

A.  Forms 

Each  applicant  will  be  required  to 
submit  the  following  completed  and 
signed  forms: 

1.  Standard  Form  424.  Application  for 
Federal  Assistance. 

2.  Standard  Form  424B.  Assurances — 
Non-construction  Programs.  , 

B.  Certifications 

Bach  applicant  will  be  required  to 
submit  at  a  minimum,  the  following 
certifications: 

1.  Certification  of  a  Drug-Free 
Workplace,  in  accordance  with  the 
Drug-Free  Workplace  Act  of  1988  and 
HDD's  regulations  at  24  CFR  part  24. 
subpart  F. 

2.  Anti-Lobbying  certification  in 
accordance  with  section  319  of  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fisctd 
Year  1990  (31  U.S.C.  1352],  and  the 
regulations  at  24  CFR  part  87. 

C.  Assurances 

Each  applicant  will  be  required  to 
submit,  at  a  minimum,  assurances 
regarding  the  applicant's  housing 
counseling  program  to  the  effect  that: 

1.  The  applicant  agency  received  its 
approval  by  HUD  prior  to  the  date  of 
issuance  of  the  applicable  RFGA,  and 
currently  has  approval  from  HUD.  If  a 
Biennial  Performance  Review  has  not 
been  made  by  the  HUD  Field  Office, 
then  a  prior  approval  constitutes  a 
current  approval. 
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2.  The  applicant  agency  provided 
housing  counseling  to  clients*  during 
1991  as  indicated  on  the  applicant's 
Form  HUD-9902,  Housing  Counseling 
Agency  Activity  Report,  for  1991.  The 
applicant  must  submit  with  their 
response  to  the  RFGA  a  copy  of  their 
1991  Form  HUD-9902.  An  applicant 
approved  by  HUD  after  December  30,      . 
1991,  must  submit  Form  HlJD-0902  for 
1991  as  part  of  its  application.  (*See 
HUD  Handbook  No.  7610.1  REV-2 
(September  1990)  for  a  definition  of 
"client.") 

3.  HUD  has  or  has  not  conducted  a 
performance  review  of  the  applicant 
agency's  housing  counseling  program; 
whether,  as  a  result  of  the  review,  HUD 
re-approved  the  agency  unconditionally 
or  conditionally;  whether,  if  HUD 
granted  a  concUtional  approval  because 
of  certain  agency  performance 
deficiencies,  the  applicant  agency 
corrected  the  deficiencies  to  HUD's 
satisfaction. 

4.  If  the  applicant  agency  received  a 
counseling  grant  from  HUD  during 
HUD's  fiscal  year  1987. 1988. 1989. 1990. 
or  1991.  the  agency  complied  with  all 
grant  requirements. 

5.  The  applicant  agency  submitted  all 
reports  required  during  the  most  recent 
report  year  under  the  Handbook,  and 
the  grant  document  if  any. 

6.  The  number  of  clients  listed  as  the 
applicant's  documented  housing 
counseling  client  workload  for  1991  is 
correct. 

7.  The  agency  can  and  will  commence 
counseling  services  immediately  upon 
receipt  of  the  notice  of  the  award  of  a 
counseling  grant  to  the  applicant 
agency. 

8.  The  applicant  will  provide,  at  a 
minimum,  the  following  types  of 
counseling  (exceptions  are  agencies 
approved  by  HUD  to  perform  only  Home 
Equity  Conversion  Mortgage  (HECM) 
counseling  or  tenant  counseling): 

a.  Delinquency  and  default  counseling 
to  home  buyers  and  homeowners,  and 
delinquency  counseling  to  renters;  and 

b.  Mortgage  assignment  counseling  to 
mortgagors  with  HUD-insured 
mortgages  having  potential  for 
assignment  to  HUD  under  the 
assignment  program. 

9.  The  agency  had  an  independent 
financial  audit  during  the  past  twenty- 
four  (24)  months. 

10.  The  applicant  administers  its 
housing  counseling  program  in 
accordance  with  tide  VI  of  the  Civil 
Rights  Act  of  1964,  the  Fair  Housing  Act 
Executive  Order  11063.  section  504  of 
the  Rehabilitation  Act  of  1973.  and  the 
Age  Discrimination  Act  of  1975. 

11.  The  applicant  provides  its  service 
without  any  conflict  of  interest  on  the 


part  of  the  applicant  including  its  staff, 
that  might  compromise  the  agency's 
ability  to  represent  fully  the  best 
interests  of  the  client  in  accordance  with 
HUD  Handbook  No.  7610.1  REV-2, 
dated  September  1990. 

12.  The  applicant's  clients  reside  in 
the  U.S.  Postal  Service  ZIP  Code  areas 
listed  by  the  applicant. 

IV.  Coiiectionf  to  Deficient  Applications 

Immediately  after  the  deadline  for 
submission  of  applications,  applications 
will  be  screened  to  determine  whether 
all  items  were  submitted.  Applicants 
will  be  given  an  opportunity  to  cure 
nonsubstantive  deficiencies  in  their 
applications.  The  applicant  must  submit 
corrections  within  14  calendar  days 
from  the  date  of  HUD's  deficiency 
notification,  or  the  application  will  not 
be  considered. 

A.  Curable  Deficiencies 

The  kinds  of  deficiencies  which  can 
be  cured  after  the  submission  date  for 
applications  has  passed  are  limited  to 
the  following: 

1.  Lack  of  required  8ignature(s)  on  the 
following  documents  or  certifications: 

a.  Standard  Form  424B,  Assurances— 
Non-Construction  Programs. 

b.  Certification  of  Drug-free 
Workplace. 

c.  Anti-Lobbying  Certification. 

2.  Failure  to  submit  any  of  the  above 
documents  or  certifications. 

B.  Noncurable  Deficiencies 

Failure  to  submit 

1.  A  completed  and  signed  Standard 
Form  424,  Application  for  Federal 
assistance. 

2.  A  signed  Housing  Counseling 
Program  assurance  and  all  of  its 
required  documentation.  Failure  to 
submit  these  items  will  be  considered  a 
non-response  to  the  RFGA. 

Not*  HUD  WILL  NOT  NOTIFY 
APPUCANTS  WHO  FAIL  TO  SUBMIT  ANY 
OF  THE  ABOVE  TWO  REQUIRED 
DOCUMENTS.  FAILURE  TO  SUBMIT  THE 
DOCUMENTS  CONSTITUTES  A  NON- 
RESPONSE  TO  THE  RFGA. 

V.  Othw  Matters 

Prohibition  Against  Lobbying  Activities 

The  use  of  fimds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of  section 
319  of  the  Department  of  Uie  Interior  and 
Related  Agencies  Appropriations  Act 
for  Fiscal  Year  1990  (31  U.S.C  1352)  and 
the  implementing  regulations  at  24  CFR 
part  87.  These  authorities  prohibit 
recipients  of  Federal  contracts,  grants, 
or  loans  firom  using  appropriated  funds 
for  lobbying  the  Executive  or  Legislative 
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Branches  of  the  Federal  Government  iii 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection  with 
the  assistance. 

Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  112  of  the  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L 101-235,  approved  December  15, 1989) 
(HUD  Reform  Act]  added  a  new  section 
13  to  the  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3531 
et  seq.).  Section  13  contains  two 
provisions  concerning  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid  to 
influence  the  award  of  HUD  assistance, 
if  the  fees  are  tied  to  the  number  of 
housing  units  received  or  are  based  on 
the  amount  of  assistance  received,  or  if 
they  are  contingent  upon  the  receipt  of 
assistance. 

Section  13  was  implemented  by  final 
rule  pubUshed  in  the  Federal  Register  on 
May  17, 1991  (56  FR  29912).  If  readers 
are  involved  in  any  efforts  to  influence 
the  Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  the  rule.  Appendix  A  of  this  rule 
contains  examples  of  activities  covered 
by  this  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  DevelopmeQt,  451 
Seventh  Street  SW.,  Washington,  DC 
20410.  Telephone:  (202)  708-3815  or  708- 
1112  (TDD).  These  are  not  toll-free 
numbers.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

r 

Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  HUD  Reform  Act 


proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD's 
regulation  implementing  section  103  is 
codified  at  24  CFR  part  4  (see  56  FR 
22088,  May  13, 1991).  In  accordance  with 
the  requirements  of  section  103,  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  restrained  by  24 
CFR  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquires  to  the 
subject  areas  permitted  by  24  CFR  part 
4.  Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics, 
(202)  708-3815.  (This  is  not  a  toll-free 
number.) 

Environmental  Impact  - 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  part 
50  which  implement  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  at  the  Office  of  the 
Rules  Docket  Clerk,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washingtoa  DC  20410. 

Federalism,  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  NOFA  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Specifically,  the  purpose 
of  the  funding  under  this  notice  is  to 
provide  grants  to  public  and  private 
agencies  that  assist  and  advise  housing 
consumers  about  how  to  develop 
competence  and  responsibility  in    . 
meeting  their  housing  needs. 

G.  Family,  Executive  Order 

The  General  Counsel  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  docimient  may 
have  potential  for  significant  beneficial 


impact  on  family  formation, 
maintenance,  and  general  well-being  to 
the  extent  that  the  activities  of  grantees 
will  provide  families  with  the  counseling 
and  advice  they  need  to  avoid  rent 
delinquencies  or  mortgage  defaults,  and 
to  develop  competence  and 
responsibility  in  meeting  their  housing 
needs.  Since  the  impact  on  the  family  is 
considered  beneficial,  no  further  review 
under  the  Order  is  necessary. 

H.  Catalog  of  Federal  Domestic 
Assistance  Program 

The  Catalog  of  Federal  Domestic" 
Assistance  Program  number  is  14.109. 

Authority:  Sees.  106,  Housing  and  Urban 
Development  of  1968;  sees  235,  237  and  255  of 

the  National  Housing  Act,  as  amended:  and 
HUD  Handbook  No.  7610.1.  REV-2.  dated 
September  1990. 

Dated:  December  30. 1991. 
Aidmf ).  Hill, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

HUD  Regiooal  Offices 

Address  all  inquiries  to  U.S.  Department  of 
Housing  and  Urban  Development.  Attention: 
Regional  Contracting  Officer,  in  the  Regional 
O^ce  that  serves  your  State.  Telephone 
mimbers  are  NOT  toll-free. 

Region  I — Connecticut.  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
island.  Vermont 

Thomas  P.  CJ'Nelll.  )r.  Federal  Building.  10 
Causeway  Street  Room  375.  Boston,  MA 
02222-1092.(617)835-5161. 

Region  //—New  Jersey,  New  York 
26  Federal  Plaza,  New  York,  NY  10278-0068, 
(201)  34S&1845. 

Region  III— Delaware.  Maryland, 
Pennsylvania,  Virginia,  Washington  (D.C.), 
West  Virginia 

Liberty  Square  Building,  105  South  7th  Street 
Philadelphia,  PA  19106-3392  (215)  597- 
8165. 

Region  /V— Alabama,  Florida.  Georgia. 
Kentucky.  Mississippi,  North  Carolina.  Puerto 
Rico,  South  Carolina,  Tennessee 
Richard  B.  Russell  Federal  Building.  75  Spring 

Street  SW..  Atlanta,  GA  30303-3388,  (404) 

841-4064. 
Region  V— Illinois.  Indiana.  Michigan. 
Minnesota,  Ohio,  Wisconsin 
626  West  Jackson  Boulevard,  Chicago.  Illinois 

60606-5601,  (312)  353-6093. 

Region  V/— Arkansas.  Louisiana.  New 
Mexico,  Oklahoma,  Texas 
1600  Throckmorton,  Post  Office  Box  2905. 
Fort  Worth,  TX  76113-2905,  (817)  72fr-5452. 

Region  V//— Iowa.  Kansas,  Missouri, 
Nebraska 

Professional  Building.  400  State  Avenue. 
Kansas  City,  KS  66101-2506,  (913)  757-2102 
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Region  V///— Colorado.  Montana.  North 
Dakota.  South  Dakota,  Utah.  Wyoming 

Executive  Tower  Building.  1405  Curtis  Street 
Denver  CO  80202-2349.  (303)  564-3363. 

Region  /A'— Arizona.  California.  Hawaii 

Nevada 

Phillip  Burton  Federal  Building  and  U.S.  Court 
House.  450  Golden  Gate  Avenue.  Post 
Office  Box  36003.  San  Francisco.  CA  94102- 
3448.  (415)  556-7913. 

Region  X^-Alaska.  Idaho.  Oregon. 

Washington 

Arcade  Plaza  Building.  1321  Second  Avenue. 
Seattle,  WA  98101-2058.  (206)  399-7662. 

(FR  Doc.  92-1001  Filed  1-14-92:  8:45  amj 
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BIVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  141 


(WH-FRL-4013-*] 


Nationai  Primary  Drinking  Water 
RaguiatkMia;  Analytical  Techniques; 
Collform  Bacteria 

AOfNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARV:  In  an  earlier  notice  (54  FR 
27544;  June  29, 1989],  EPA  approved  the 
use  of  the  Minimal  Medium  ONPG- 
MUG  (MMO-MUG)  Test  for  total 
coliform  analysis  for  compliance  with 
the  maximum  contaminant  level  (MCL) 
for  total  coliforms  under  the  Safe 
Drinking  Water  Act  (SMWA).  (ONPG  is 
ortho-nitrophenyl-/3-D- 
galactopyranoside;  MUG  is  4- 
methylumbelliferyl-/3-D-glucuronide.) 
On  January  8, 1991,  EPA  deferred 
approval  of  the  MMO-MUG  Test  for 
Escherichia  coli  (E.  coli)  detection.  The 
Agency  also  restricted  transferring 
cultures  (i.e.,  subculturing)  from  total 
colifonri-positive  MMO-MUG  tests. 
Today's  action  reUeves  this  restriction. 

EFFECTIVE  DATE:  January  15. 1992. 

ADDRESSES:  The  supporting  documents 
cited  in  the  reference  section  of  this 
notice  and  other  pertinent  information 
are  available  for  review  at  EPA's 
Drinking  Water  docket.  401  M  Street. 
SW.,  Washington.  DC  20460.  For  access 
to  the  docket  materials,  call  (202)  260- 
3027  on  Monday  through  Friday, 
excluding  Federal  holidays,  between  9 
a.m.  and  3:30  p.m.  Eastern  Time  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  S.  Berger,  Ph.D..  Office  of  Ground 
Water  and  Drinking  Water  (WH-550D). 
Environmental  Protection  Agency.  401  M 
Street,  SW.,  Washington.  DC  20460, 
telephone  (202)  260-3039:  or  the  Safe 
Drinking  Water  Hotline,  telephone  (800) 
42ft-4791.  The  Safe  Drinking  Water 
Hotline  is  open  Monday  through  Friday, 
excluding  Federal  holidays,  from  8:30 
a.m.  to  5  p.m.  Eastern  Time. 

SUPPLEMENTARY  INFORMATION^ 

Table  of  Contents 

I.  Statutory  Authority. 

II.  Regulatory  Background. 

III.  Discussion. 

IV.  Notice  and  Comment. 

V.  Effective  Date. 

VI.  Regulation  Assessment  Requirements. 

A.  Executive  Order  12291. 

B.  Regulatory  Flexibility  Analysis. 

C.  Paperwork  Reduction  Act. 
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D.  Science  Ad\isofy  Board,  National 
Drinking  Water  Advisory  Council,  and 
Secretary  of  Health  and  Human  Services. 
Vn.  Reference. 

I.  Statutory  Authority 

The  SDWA  requires  EPA  to 
promulgate  National  Primary  Drinking 
Water  Regulations  (NPDWRs)  which 
include  MCLs  or  treatment  techniques 
(section  1412).  NPDWRs  also  contain 
"criteria  and  procedures  to  assure  a 
supply  of  drinking  water  which 
dependably  complies  with  such 
maximum  contaminant  levels;  including 
quality  control  and  testing  procedures  to 
insure  compliance  writh  such  levels 

(section  1401(1){D)).  In  addition. 

section  1443(a)  of  the  SDWA  authorizes 
the  Administrator  to  require  monitoring 
to  assist  in  determining  whether  persons 
are  in  compliance  with  the  requirements 
of  the  SDWA.  EPA's  promulgation  of 
analytical  techniques  is  authorized 
under  these  sections  of  the  SDWA.  EPA 
has  promulgated  analytical  techniques 
for  all  currently  regulated  drinking 
water  contaminants:  persons  must  use 
one  of  the  approved  analytical 
techniques  for  determining  compliance 
with  the  MCLs  (see  40  CFR  141.21-30). 
Today's  action  removes  a  constraint  in 
the  use  of  a  previously  approved  method 
for  detecting  total  coliform  bacteria. 

II.  Reguilatory  Background 

On  June  19. 1989.  EPA  promulgated 
revised  regulations  for  total  coliforms 
(54  FR  27544,  June  29, 1989),  with  an 
effective  date  of  December  31, 1990. 
Paragraph  141.21(f)  of  those  regulations 
approves  four  analytical  methods  for 
testing  for  the  presence  of  total 
coliforms.  including  the  MMO-MUG 
Test.  Paragraph  141.21(e)  requires  public 
water  systems  to  test  all  total  coliform- 
positive  cultures  for  the  presence  of 
either  fecal  coliforms  or  E.  coli.  EPA 
proposed  three  analytical  methods  for  E. 
coli  on  June  1, 1990,  and  promulgated 
two  of  diem  on  January  8, 1991. 

The  Agency  deferred  final  action  on 
one  of  the  proposed  methods  for  E  coli 
detection,  the  MMO-MUG  Test  (also 
referred  to  as  the  Autoanalysis  Colilert 
System),  because  public  commenters 
raised  questions  about  its  ability  to 
detect  low  densities  of  environmentally 
stressed  E.  coli.  This  issue,  the  false- 
negative  rate,  is  not  addressed  by 
today's  action.  Data  provided  by  one 
commenter  led  the  Agency  to  consider 
whether  to  allow  transfer  (subculture) 
from  a  total  coliform-positive  (but  E 
co/;-negative)  MMO-MUG  tube  to  an 
EPA-approved  E.  coli  medium.  In  the 
preamble,  the  AgenCy  indicated  that  it 
would  consider  additional  data  to 
determine  if  such  transfers  should  be 


permitted.  The  Agency's  decision  to  give 
further  consideration  to  subculturing 
effectively  meant  that  laboratories  could 
not  use  the  MMO-MUG  Test  for 
determining  compliance  with  the  total 
coliform  rule.  This  subcidture  issue  is 
the  subject  of  today's  action. 

DLDiscusskm 

Today's  action  removes  the  limitation 
imposed  by  the  Agency's  further  study 
on  subculturing,  and  allows  a  laboratory 
to  transfer  a  total  coliform-positive, 
MUG-negative  (i.e.,  E.  co/Z-negative) 
culture  by  the  MMO-MUG  Test  to  an 
EPA-approved  E.  coli  test.  This  is 
accomplished  by  minor  adjustments  to 
the  already  approved  subculturing 
procedures  specified  in  the  January  8 
rule  for  other  tests. 

The  MMO-MUG  Test  is  designed  to 
identify  both  total  coliforms  and  E.  coli 
in  a  single  container.  The  E.  coli  portion 
of  the  test  is  based  on  the  ability  of  E. 
coli  to  produce  the  enzyme  beta- 
ghicuronidase,  which  hydrolyzes  the  4- 
methylumbelliferyl-beta-D-glucuronide 
(MUG)  contained  in  the  medium  to  form 
4-methylumbeIiiferone,  which  fluoresces 
when  exposed  to  ultraviolet  light  (366 
nm).  The  MUG  reaction  is  also  the  basis 
for  the  EC + MUG  test  and  Nutrient 
Agar  -I-  MUG  test,  both  of  which  were 
approved  by  EPA  for  £.  coli  testing  in 
the  January  8, 1991,  rule. 

As  stated  above,  EPA  deferred  the  use 
of  subculturing  from  the  MMO-MUG 
Test  until  data  were  available  to  show 
that  an  initially  low  density  of  stressed 
E.  coli  would  grow  in  the  MMO-MUG 
Test  medium,  within  the  prescribed  28 
hour  incubation  time,  to  a  sufficiently 
high  density.  A  high  density  is  needed  to 
allow  a  laboratory  to  transfer  (i.e., 
subculture)  and  E.  co//-positive.  but 
MUG-negative.  culture  to  an  approved 
E  coli  test,  using  a  pipet.  loop,  or  other 
standard  microbiological  transfer 
technique. 

EPA  developed  a  testing  protocol  to 
examine  the  transfer  question,  and  this 
protocol  was  reviewed  by  EPA's  Science 
Advisory  Board.  The  protocol  describes 
an  approach  for  determining  if  initially 
low  numbers  of  chlorine-injured  E.  coli 
in  total  coliform-positive  cultures  by  the 
MMO-MUG  Test  could  be  transferred  to 
and  detected  by  the  EPA-approved  EC 
Medium -I- MUG.  EPA  funded  a  study 
using  the  transfer  protocol  which 
indicated  that  initially  low  levels  of  E. 
coli  do  reach  sufficiently  high  levels 
after  28  hours  of  incubation  to  allow  for 
successful  transfer.  This  is  true  for  both 
MUG-positive  and  MUG-negative 
MMO-MUG  tests.  The  protocol  used 
and  the  final  report  of  the  study  are  in 
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the  EPA's  Drinkii^  Water  Docket  for  £ 

coli. 

In  this  study.  Dr.  Pipes  of  Drexel 
University  found  that  all  MUG-positive 
cultures  tmm  die  MMO-MUG  Test  (total 
of  8^  were  also  MUG-positive  in  EC 
Me^um+MUG.  These  data  support  the 
view  that  few  false-positives  are 
associated  with  the  MMO-^IUG  Test 
Of  the  32  kAJG-negative  cultures  from 
the  MMO-^AJG  Test  10  and  11  cultures 
were  MUG-positive  in  EC 
Medium -t-MUG  using  a  calibrated  loop 
(0.01  ml)  or  pipet  (ai  ml),  respectively, 
for  transfer.  Based  on  Dr.  Pipes' 
statistical  analysis  of  the  data,  it  is 
likely  that  most  or  all  of  the  remaining 
MUG-negative  MMO^lUG  cultures 
(total  of  21]  were  E.  co/i-negative.  These 
data  indicate  that  MUG-negative,  but  E. 
co7i-positive,  cidtures  from  the  MMO- 
MUG  tnedium  can  be  successfully 
transferred. 

Based  on  this  analysis,  EPA  concludes 
that  stressed  £.  coli  in  MUG-negative 
ciiltures  can  grow  to  a  density  sufficient 
for  successful  transfer  by  a  pipet  Of  the 
eleven  MUG-negative  MMO-MUG 
cultures  that  were  MUG-positive  in  EC 
Medium -(-MUG.  however,  only  five 
were  MUG-positive  in  EC 
Medium -I- MUG  medium  when  the 
original  MUG-negative  MMO-MUG 
cultures  were  diluted  by  a  factor  of  10  or 
100  before  transfer.  This  suggests  that 
in  some  cases,  the  density  of  initially 
stressed  E.  coli  only  barely  reached 
levels  that  allowed  for  successful 
transfer. 

Given  the  data  above,  EPA  believes 
that  E.  coli  usually  will  either  produce  a 
MUG-positive  reaction  after  28  hours  of 
incubation,  or.  if  MUG-negative,  can  be 
successfully  subcultured  to  EC 
Medium -f- MUG.  For  this  reason,  today's 
action  allows  laboratories  to  transfer  a 
total  coliform-positive  MMO-^MUG  Test 
culture  to  an  EPA-approved  E.  coli 
medium.  The  Agency  cautions,  however, 
that  any  such  transfer  is  to  be  conducted 
on  a  28-hour  culture,  rather  than  a  24- 
hour  culture.  EPA  believes  a  28-hour 
incubation  time  is  sufficient  to  allow 
initially  low  densities  of  stressed  E.  coli 
to  reach  sufficiently  high  densities  to 
allow  transfer  by  standard 
microbiological  procedures. 

As  stated  above,  EPA's  primary 
uncertainty  about  the  MMO-MUG  Test 
is  the  false-negative  rate.  As  discussed 
in  the  preamble  to  the  notices  of  June  1, 
1990,  and  January  8, 1991,  and  in  the 
Comment/Response  document  to  the 
final  rule,  EPA  believes  the  false- 
positive  rate  for  the  E.  coli  portion  of  the 
MMO-MUG  Test  is  low.  For  this  reason, 
EPA  believes  that  a  total  coliform- 
positive  culture  which  fluoresces  (i.e., 
MUG-positive)  must  be  considered  E. 


coli-po»^vt.  TbiM,  the  Agency  docs  not 
believe  tt  necessary  far  a  Mxicatory  to 
subculture  a  MUG-positive  result  to  an 
already  approved  E.  coli  medium. 

IV.  Notice  and  Comment 

As  noted  above,  comments  on  the  £L 
coli  methods  focused  on  the  false- 
negative  rate  of  the  MMO-^4UG  test  in 
certain  circumstances.  As  a  result  of 
these  concerns.  EPA  deferred  a  decision 
on  the  use  a<  tlK  MMO-MUG  test  to 
detect  E.  coli  pcndkq  additional 
analysis  of  this  false-negative  issue. 
Recognizing  the  centtnuing  faiterest  by 
the  public  in  this  issue,  the  Agency 
indicated  in  the  January  8, 1991,  notice, 
that  it  would  present  any  new  data  In  a 
notice  of  availability  and  seek  public 
comment  on  whether  to  approve  the 
MMO-MUG  test  as  proposed  earlier. 
One  uwnHMBter  questioaed  whether 
transfer  from  an  MMO-MUG  test  to  an 
EPA-approved  medium  should  be 
allowed.  While  the  January  notice 
indicated  that  additional  data  on  this 
subculturing  issue  would  be  provided  for 
comment  the  Agency  has  since 
concluded  that  for  the  reasons  discussed 
below,  public  comment  is  unnecessary. 

The  comment  on  subculturing  raised  a 
minor  technical  issue.  The  Agency 
developed  additional  data  to  address 
the  concerns  raised  by  the  commenter. 
Based  on  analysis  of  those  data,  the 
Agency  has  concluded  that  minor 
adjustments  to  the  existing  transfer 
methodology  permit  transfer  bora  the 
MMO-MUG  Test  to  an  EPA-approved 
medium  for  E.  coli  detection.  "These 
adjustments  do  not  substantially  alter 
the  framework  of  the  already-approved 
transfer  methodology.  Moreover,  these 
adjustments  remove  the  barrier 
preventing  use  of  the  MMO-MUG  Test 
for  total  coliform  detection,  a  method 
already  approved  by  the  Agency. 

V.  Effective  Date 

This  rule  is  effective  on  the  date  of 
publication,  rather  than  30  days  from 
publication,  as  provided  by  the 
Administrative  Procedure  Act.  EPA 
.believes  there  is  good  cause  for  this  rule 
to  be  effective  immediately.  This 
amendment  relieves  a  restriction  in  the 
revised  total  coliform  rule,  and  will 
benefit  public  water  systems  by 
allowing  them  to  use  an  analytical 
method  for  total  coliforms  that  the 
Agency  has  already  approved.  This 
approved  method  has  the  advantage  of 
ease  of  application  and  therefore  will 
provide  an  overall  public  benefit. 


VLl 
Requirsnanls 

A.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
to  judge  whether  a  regulation  is  "Bafer" 
and.  if  sa  to  prepare  a  fegulatory  impact 
analysis.  A  rule  is  considered  mafor  if  it 
has  an  economic  impact  of  $100  mfllioa 
or  BMire.  causes  a  aipiificant  incicaae  in 
cost  or  prices,  or  any  of  the  other 
adverse  effects  described  in  the 
Executive  Order.  Since  the  objective  of 
this  raie  is  merely  to  rilow  a  prcvioosly 
approved  analytical  swthod  for  total 
coliforms  to  be  used,  EPA  has 
determined  that  this  action  is  not  a 
major  rule  within  the  meaning  of  the 
Executive  Order.  Water  systems/ 
laboratories  may  use  the  MMO-MUG 
Test  for  total  coliforms  or  continue  using 
other  previously-approved  methods. 
Therefore,  there  wiU  not  be  any  adverse 
economic  impacts. 

This  notice  was  submitted  to  the 
Office  of  Management  and  Budget  for  its 
review  under  the  Executive  Order. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  EPA  to  explicitly  consider  the 
effect  of  proposed  regulations  on  small 
entities.  If  there  is  a  significant  effect  on 
a  substantial  number  of  small  systems, 
means  should  be  sought  to  minimize  the 
effects.  The  Small  Business 
Administration  defines  a  small  water 
utility  as  one  which  serves  fewer  than 
3.300  people.  Under  this  definition,  this 
rule  would  affect  about  200.000  small 
systems. 

This  final  rule  is  consistent  with  the 
objectives  of  the  Regulatory  Flexibility 
Act  because  it  will  not  have  a 
significant  economic  impact  on  small 
entities.  The  rule  allows  the  use  of  an 
already  approved  analytical  method  for 
total  coliform  analysis.  Since  use  of  the 
E.  coli  tests  is  optional,  and  EPA  is  not 
promulgating  any  new  requirement  the 
Agency  believes  that  the  impact  of  this 
notice  would  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  and 
consequently  is  not  covered  by  the 
Paperwoiic  Reduction  Act  44  U.S.C. 
3501  et  seq. 

D.  Science  Advisory  Board,  National 
Drinking  Water  Advisory  Council,  and 
Secretary  of  Health  and  Human 
Services 

In  accordance  with  section  1412  (d) 
and  (e)  of  the  Safe  Drinking  Water  Act 
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the  Agency  consulted  with  the  Science 
Advisory  Board,  National  Drinking 
Water  Advisory  Council,  and  the 
Secretary  of  Health  and  Human  Services 
and  took  their  comments  into  account  in 
developing  the  proposed  rule  on  E.  coli 
methods.  In  addition,  the  Agency 
submitted  a  copy  of  the  transfer  protocol 
to  the  Science  Advisory  Board  for 
review,  and  revised  it  according  to  their 
comments. 

List  of  Subjects  in  40  CFR  Part  141 

Chemicals,  Microorganisms.  Indians — 
land.  Intergovernmental  relations. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements,  Water 
supply.  I 

VII.  References 

Pipes.  W.  1991.  The  transferability  of 
Escherichia  coli  from  MMO-MUG 
media  for  detection  in  drinking  water 
samples.  Report  submitted  to  the  U.S. 


Environmental  Protection  Agency, 
Office  of  Ground  Water  and  Drinking 
Water. 

Dated:  January  7, 1992. 
Wiiliam  K.  ReiUy, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  141  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l,  300g-2, 
300g-3,  30^.  300g-5,  300g-6,  300H  and 
300J-9. 

2.  Section  141.21  is  amended  by 
redesignating  paragraph  (f)(7)  as 
paragraph  (f)(8),  and  by  adding  a  new 
paragraph  (f)(7)  to  read  as  follows: 


§141.21    Collfonn  sampting. 

***** 

(f)  *  *  * 

(7)  If  a  system  uses  the  MMO-MUG 
Test  for  total  coliform  detection,  it  must 
test  all  total  coliform-positive  cultures 
for  fluorescence.  To  test  for 
fluorescence,  use  an  ultraviolet  light  (366 
nm)  in  the  dark  after  incubating  the  tube 
or  container  at  35  ±  0.5°C  for  24-28 
hours.  If  fluorescence  is  observed,  the 
sample  is  E.  co/Z-positive.  If  fluorescence 
is  not  observed,  transfer  a  0.1  ml,  28- 
hour  culture  to  EC  Medium  -(-  MUG  with 
a  pipet.  The  formulation  and  incubation 
conditions  of  EC  Medium  +  MUG,  and 
observation  of  the  results  are  described 
in  paragraph  (f)(6](i)  of  this  section. 
***** 

[PR  Doc.  92-1070  Filed  1-14-92;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  157 

[CGO  90-051] 

RIN2115-AD61 

Draft  Regulatory  Impact  Analysis, 
Including  Regulatory  Ftexii)<llty  Act 
Analysis,  «id  Rnding  of  No  Significant 
Impact  for  Double  Hull  Standards  for 
Tanic  Vessels  Carrying  ON 

AOENCV:  Coast  Guard,  DOT. 
ACTKM:  Notice  of  availability. 

summary:  The  Coast  Guard  has 
prepared  a  draft  Regulatory  Impact 
Analysis  (RIA).  including  a  Regulatory 
Flexibility  Act  Analysis,  an 
Environmental  Assessment  (EA),  and  a 
draft  Finding  of  No  SigniHcant  Impact 
(FONSI)  on  the  human  environment  for 
double  hull  standards  for  tank  vessels 
carrying  oil.  The  draft  RIA  is  part  of  a 
programmatic  RIA  which  will  address 
the  individual  and  ciunulative  impacts 
from  all  the  regulations  issued  under 
titles  rv  and  V  of  the  Oil  Pollution  Act 
of  1990  {OPA  90).  The  Coast  Guard  will 
accept  comments  on  both  the  draft  RIA 
and  the  draft  FONSI. 
DATES:  Comments  must  be  received  on 
or  before  February  14, 1992. 

ADMIESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  Council  {G-LRA-2/3406)  (CGD 
90-051).  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001,  or  may  be  delivered  to 
Room  3406  at  the  above  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  267-6740. 
Comments  may  be  faxed  to  the 
Executive  Secretary  at  (202)  267-4163. 
The  Executive  Secretary  maintains  the 
public  docket.  Comments  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 

Copies  of  the  draft  RIA,  the  EA,  and 
the  draft  FONSI  for  double  hull 
standards  for  tank  vessels  carrying  oil 
are  available  for  inspection  and  copying 
at  the  above  address. 

Copies  of  the  draft  RIA.  the  EA,  and 
the  draft  FONSI  may  also  be  obtained 
by  contacting  Mr.  Bruce  Nbvak, 
Manager,  Clearance  and  Coordination, 
OPA  90  Staff.  (202)  267-6189.  Although 
there  is  no  fee  for  the  EA  and  the  draft 
FONSL  high  production  costs  for  the 
draft  RIA  require  a  $25.00  per  copy  fee. 
Checks  should  be  made  payable  to  the 
U.S.  Treasury. 


UMI 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Albert  J.  Klingel,  Jr.,  OPA  90  Staff. 
(202)  267-68ia 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  argiunents.  Persons 
submitting  comments  should  submit 
their  name  and  address,  identify  the 
docket  (CGD  90-051)  and  the  specific 
section  of  the  dociunents  to  which  each 
comment  applies,  and  give  a  reason  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

Background  and  Discussion 

The  Coast  Guard  intends  to  conduct  a 
comprehensive,  programmatic 
Regulatory  Impact  Analysis  (RIA)  for  all 
the  regulations  to  be  issued  under  Titles 
rv  and  V  of  the  Oil  Pollution  Act  of  1990 
(Pub.  L.  101-380)  (OPA  90).  Such  a 
comprehensive  docimient  is  required 
under  Executive  Order  12291, 
"Improving  Government  Regulations", 
and  the  Department  of  Transportation 
(DOT)  Regulatory  Policies  and 
Procedures  (44  FR 11034).  The 
programmatic  RIA  for  Titles  IV  and  V 
will  contain  sections  which  deal  with 
the  impacts  of  each  individual 
rulemaking  and  relate  them  to  an 
assessment  of  impacts  in  total. 
Interactions  among  individual  elements 
will  be  analyzed.  For  example, 
operational  measures  contained  in  one 
part  of  OPA  90  could  enhance  overall 
effectiveness  while  reducing  the 
particular  benefits  initially  attributed  to 
vessel  construction  standards. 

The  first  draft  section  of  this 
programmatic  RIA  addresses  the  double 
hull  requirement  for  construction  of  new 
tankers,  as  required  by  section  4115(a) 
of  OPA  90  (46  U.S.C.  3703a)  and  the 
resulting  phaseout  of  existing  tankers. 
As  additional  rulemakings  under  the 
authority  of  tides  IV  and  V  of  OPA  90 
are  developed,  supplementary  sections 
of  the  RIA  will  be  made  available  to  the 
public  for  comment.  Some  of  those 
rulemakings,  which  are  deemed  neither 
significant  nor  major  under  DOT 
policies  will  be  excluded  from  the  RIA. 
Others  will  be  grouped  together  for 
evaluation  due  to  the  similarity  in  the 
subject  areas  covered. 

A  separate  file  (CGD  91-207)  has  been 
established  to  facilitate  review  of  the 
programmatic  RIA  for  tides  IV  and  V  of 
OPA  90.  A  copy  of  diis  draft  RIA. 
together  with  all  comments  received 
pertaining  to  the  draft,  will  be  placed  in 
that  file.  As  the  regulatory  evaluation 
documents  prepared  for  other  rules 


issued  under  tides  IV  and  V  of  OPA  90 
become  available,  they  (and  any  public 
comments)  will  be  placed  in  that  file,  as 
well  as  in  the  relevant  rulemaking 
dockets. 

On  December  5, 1990.  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  (55  FR  50192]  to 
implement  the  double  hull  requirement 
of  section  4115  of  OPA  90.  This  proposal 
included  standards  to  define  the  double 
hulls  that  OPA  90  requires  to  be  fitted 
on  all  tank  vessels  built  or  converted 
imder  contracts  awarded  on  or  after 
June  30, 1990.  At  the  time  of  the 
publication  of  the  NPRM.  a  preliminary 
regulatory  evaluation  had  been 
completed;  a  regulatory  flexibility 
analysis  had  not  been  completed. 

Since  then,  the  Coast  Guard  has 
conducted  additional  analysis.  The 
resulting  draft  RIA.  includkig  a 
Regulatory  Flexibility  Act  Analysis,  are 
now  available  for  public  review  and 
comment.  They  may  be  revised  as 
further  data  and  analysis  are  developed, 
either  with  regard  to  details  of  the 
evaluation  itself  or  with  respect  to  the 
interactions  between  the  double  hull 
requirement  and  other  licensing, 
operational,  or  response  requirements 
under  the  OPA  90. 

The  draft  RIA  examines  the  double 
hull  requirement  for  new  construction 
and  for  retrofitting  or  retiring  existing 
vessels,  as  set  out  in  OPA  90;  evaluates 
proven  major  hull  design  alternatives; 
estimates  the  cost  over  the  next  25  years 
of  implementing  the  requirement; 
evaluates  the  potential  benefits  of 
double  hulls;  presents  an  evaluation  of 
the  benefits  and  costs;  and  analyzes  the 
distribution  of  the  impacts  of  double 
hulls  as  required  by  the  Regidatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 

An  Environmental  Assessment  (EA) 
has  been  completed  with  a  draft  Finding 
of  No  Significant  Impact  (FONSI)  on  die 
quality  of  the  human  environment  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  (Pub.  L  91-190)  and 
the  Council  of  Environmental  Quality 
Regulations  dated  1  July  1986  (40  CFR 
1500-1508).  The  EA  and  Uie  draft  FONSI 
have  been  placed  in  the  docket 

Summary  of  Draft  RIA 

Under  OPA  90.  with  certain 
exceptions,  all  newly  constricted  tank 
ships  and  barges  navigating  in  U.S. 
waters  must  be  built  with  double  hulls, 
and  existing  vessels  which  do  not 
comply  with  the  double  hull  requirement 
will  be  phased  out  over  a  25  year  period. 
The  phaseout  schedule  for  existing 
vessels,  and  the  technical  specifications 
for  new  construction,  vary  according  to 
the  type  and  size  of  vessel. 
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There  are  three  major  categories  of 
hull  design  alternatives:  secondary 
barriers  to  oil  mixing  with  water, 
outflow  management  techniques  to 
mitigate  pollution,  and  increased 
penetration  resistance  to  reduce  oil 
outflow.  Eight  alternative  hull  designs 
were  analyzed  in  terms  of  beneflts  and 
costs:  MARPOL  tanker  (as  the  reference 
vessel],  MARPOL  tanker  with 
hydrostatic  control,  double  bottom, 
double  sides,  double  sides  with 
hydrostatic  control,  double  hull,  double 
hull  with  hydrostatic  control,  and 
smaller  cargo  tanks. 

The  double  hull  requirement  will 
increase  the  average  annual  cost  of 
transporting  oil  in  U.S.  waters  by 
approximately  350  million  dollars,  the 
equivalent  of  approximately  16  cents  per 
barrel.  The  cost  per  barrel  of  oil  not 
spilled  is  estimated  at  24  thousand 
dollars.  The  increased  transportation 
cost  will  result  primarily  from  a  higher 
vessel  construction  cost,  amortized  over 
the  service  life  of  the  vessel  and,  to  a 
lesser  extent,  from  an  increase  in 
maintenance  and  repair  costs  and  a 
decline  in  cargo  carrying  capacity.  The 
cost  of  implementing  the  double  hull 
requirement  is  less  than  the  cost  of 
implementing  hull  design  alternatives 


that  include  hydrostatic  control  but  is 
more  expensive  than  double  sided, 
double  bottom,  or  small  tank 
alternatives. 

The  principal  benefit  of  the  double 
hull  requirement  will  be  a  reduction  in 
oil  spilled  from  hull  damage  due  to 
groundings  and  collisions.  A  partial 
quantification  of  the  monetary  benefits 
of  the  double  hull  requirement  has  been 
performed  by  analyzing  historic  spill 
unit  values  and  estimating  the 
effectiveness  of  alternative  designs  in 
reducing  oil  outflow.  This  analysis 
shows  that  the  quantifiable  benefits 
expected  from  double  hulls  are  higher 
than  those  for  double  bottoms,  double 
sides,  and  small  tanks,  but  less  than 
those  estimated  from  MARPOL  tankers 
with  hydrostatic  control.  In  addition  to 
the  quantifiable  benefits,  double  hulls 
also  will  reduce  the  inconvenience  and 
damage  from  oil  spills  to  other  users  of 
the  shared  ocean  resource — e.g.,  fishing, 
boating,  swimming,  and  other  competing 
uses.  Nevertheless,  all  design 
alternatives  impose  costs  that 
substantially  exceed  quantifiable 
benefits.  The  benefit/cost  analysis 
indicates  that  the  double  hull  solution  is 
no  less  reasonable  than  other  hull 
design  alternatives.  Overall,  the 


quantifiable  benefit/cost  ratios  are 
positive  only  if  very  high  values  for 
averted  spill  costs  and  low  benefit 
discount  rates  are  assumed.  A  structural 
solution,  such  as  double  hulls,  will  also 
result  in  additional  non-quantifiable 
benefits  through  the  reduction  of  tankers 
oils  spills. 

The  impact  of  the  OPA  90  double  hull 
requirement  will  be  distributed 
differently  across  different  sectors  of  the 
U.S.  oil  waterbome  transportation 
industry.  Spread  out  over  the  25  year 
implementation  period  for  OPA  90,  the 
impact  on  international  tanker  operators 
is  expected  to  be  small.  Large  operators 
of  inland  barges  are  not  expected  to  be 
significantly  affected  by  the 
requirement,  as  the  industry  had  already 
generally  adopted  double  hull 
construction  prior  to  OPA  90.  Smaller, 
undercapitalized  operators  of  inland 
barges  and  operators  on  non-Alaska 
trade  coastal  tankers  and  barges, 
however,  may  suffer  adverse  impacts. 

Dated:  January  10, 1992. 
DJ1.WUttra. 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc.  92-1195  Filed  1-13-92;  2:45  pm] 
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UST  OF  PUBUC  LAWS 

Note:  The  List  of  Public  Laws 
for  the  first  session  of  (he 
102d  Congress  has  t)een 
completed  and  will  t>e 
resumed  when  t>ills  are 
enacted  into  put>lic  law  during 
the  second  session  of  the 
102d  Congress,  which 
convenes  on  January  3,  1992. 
A  cumulative  list  of  Public 
Laws  for  the  first  session  was 
published  in  Part  II  of  the 
Federal  Register  on  January 
2,  1992. 


Microfiche  Editions  Available... 


Federal  Register  i 

The  Federal  Register  is  publtshed  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register^  Index  are 
mailed  monthly. 


Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  196  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscriptirai  Prices: 

Federal  Register: 

One  year:  $195 
Six  months:  $9750 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $188 
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DYES, 


Chiig*  ordan  inay  b*  Mtiptomd  to  Vw  QPO  oxMr 
dnk  « (202)  783-3238  tram  8:00  a.in.  10  4:00  p.m. 


Superintendent  of  Documents  Subscriptions  Order  Form 

C/wnw  your  order. 
ir»  —tyl 


please  send  me  the  following  indicated  subscriptions: 

241  MCftOnCHE  FORMAT: 

One  year  $195 

Currant  yaar  $188 


.  Six  montti*:  $97.50 


.  Coda  of  F«d«ril  Ragulatlona: 


1.  The  total  cost  of  my  order  is  $_ 


International  customers  pleaae  add  23%. 
TypeorPrM 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


2. 


(Compuiy  or  personal  name) 


(Additiona]  address/attention  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


3.  Phase  clMiose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account         I    I    I    I    I    I    I    l-R 
O  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rrn 

Tlumk  you  for  your  order! 
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_L 


(Ciedii  card  cxpirMioa  dale) 


(Daytime  phone  including  area  code) 


(Signature) 
t 
4.  Mai  To:  Superimendent  of  Documents,  Govemment  Printing  Office.  Washington.  D.C.  20402-9371 


The  total  cost  of 
I  postage  and  banc 

(Conq>any  or  Bene 

(Additioiud  addres& 

I  (Street  address)   y 

(City.  State,  ZIP  C( 

(Daytime  phone  inc 

(Purchase  Order  N( 
Majr  we  make  your 


(Rev.  2/90) 


Public  Laws 


102d  CongiMs,  2nd  Session,  1992 


Pamphlet  prints  of  public  laws,  ollen  refened  to  as  slip  laws,  are  the  initial  put>iication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  Pwsident. 
Legislative  history  references appavon  each  law.  Subscription  service  iaoludes all putaie !««, 
issued  irregulariy  upon  enactment,  for  the  102d  Congress,  2nd  Saeaion,  1982. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Docuwonts,  Washirtglon,  DC 
20402-932a  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  RegMir  tor  announcwaeMs  of 
newly  enacted  laws  and  prices). 


Ontof  PvooMSifiB  Cotitoi 

*  6216 


Charge  youroKfer. 
ITiEMiif 
Tb  fax  yoar  ordtrs  (202)  512-2233 


c  ^  J 


Superintendent  of  Documents  SubscriptioBS  Oi>d»  Foim 

I I  YES,  enter  my  subscription(s)  as  follows: 

subscriptions  to  PUBLIC  LAIVS  for  the  1C|M  Coiyiess,  2ad  Sesskm,  1991  for  $119  per  sthsciipAom. 

I  The  total  cost  of  mf  order  is  $ latematidhal  customers  please  add  25%.  Prices  inctade  regubr  dowertic 

postage  and  handling  and  are  stibject  to  change. 

Please  Choose  Methed  of  nijinent: 

Q  Check  ti^Me  to  the  Superintendent  of  i 

n  GPO  Dqxwit  Account        I    I    I    J    I    i    J    J-fl 
LJ  VISA  or  MasterCard  Account 

1  I  I  I  I  I 


(Con^any  or  Beneoal  Naaie^ 


ifieut  type  or  print) 


(Additional  address/attention  line) 


I  (Street  address) 


I  I  I  I  I  H 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

May  we 


YES    NO 
your  name/addrcsB  available  to  other  maikn?  I I  LJ 


ETD 


(Credit  card  expiratioa  date) 


Thanky»mjbr 
your  order! 


<Andianziag  Signature)  n^> 

Mail  To:    New  Onders.  Superiittendent  of  Doctunents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


WmUjt  Conpiktion  of 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


(Vdtr  Proctssng  Code: 
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DYES 


Superintendent  of  Documents  Subscriptions  Order  Form 


C/iarge  your  order. 
ITS  easy! 


flB  ^^^ 


Ctiarge  orders  may  tu  tetephoned  to  me  GPO  order 
dett  It  (202)  m-323»  from  8  00  i  m  to  4  00  p  m 
eastern  time.  Monday- Friday  (except  holidaysl 


please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

n  $96.00  First  Class  D  $55.00  Regular  Mall 


1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change,  international  customers  please  add  25%. 
Please  Type  or  Print    i 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

D  Check  payable  to  the  Superintendent  of 
Documents 

U  GPO  Deposit  Account 


(Street  address) 


(City,  Stale,  ZIP  Code) 
( L 


n  VISA  or  MasterCard  Account 

m 


-n 


(Daytime  phone  including  area  code) 


(Credit  card  expiratkm  date) 


Thank  you  for  your  ordor! 


(Signature) 


4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


(RM.1-20-MI 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  Januarv  1,  1989 
SUPPLEMENT:  Revised  January  1.  1991 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  mth  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUH)E  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATK»4S 
(CFR)  for  unifcHmity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  d  the  Bsderal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publicatioiis  Order  Fbrm 
LJ  yes,  please  send  me  the  following: 


Oidtr  ProoMtkio  Cedt; 

*6788 


Chargtfouronhr. 
M%fiisyf 


fcV^i 


lb  bz  your  orders  (202)  512-2250 

jcopies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00020-7  at  SUJOO  each, 
.^copies  of  the  1991  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-000-00038-0  at  $1.50  each. 


The  total  cost  of  my  order  is  S 


postage  and  handling  and  are  subject  to  change. 


..  IntematiMud  customers  jAeast  add  25%.  Prices  include  regular  domestic 


(Compaiiy  or  Penonal  Name) 

(Pleaae  type  or  print) 

(Additioiial  additss/attentioa  line) 

(Street  address) 

(City.  Stale.  ZIP  Code) 

(Daytime  phone  including  area  code) 

Please  Oioose  Method  of  Paymait: 

n  Check  RgyaUe  to  die  Supeiimendeot  of  Documents 
n  GPO  Deposit  Accoiuit        I    I    I    I    I    I    I    l~D 
n  VISA  or  MasteiCard  Account 

I  I  I  I  I  I  M  M  I  I I  m 

I     I     I     I     I  (CiBdit caid cqwration dale)  Ihtrnkjomftr 


(Purchase  Older  Na) 


VIS    NO 

^.ttarairiMraa 


(Authorizing  SigoMuie) 

Mail  lb:    New  Orders,  Stqierintendent  of  DocumeflM 
KX  Box  371954,  Pitisbuigh.  R\  15250-7954 


(om 
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Order  Nowl 

The  United  States 
Government  Manual 
1991/92    - 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  k^ative,  judicial  and  executive 
branches.  It  also  includes  infonnation  on  4iiasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates.  ' 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Inlormation"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  dtizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$23.00  per  copy 
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ot''%/N^  united  states  government  manual,  1991/92  at  $23.00'per 
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MaU  To:    New  Orders,  Superintendent  of  Documents 
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Neiv  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 
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Information  Desk  at  202-783-3238  to  verily  prices.  International  customers  please  add  25%. 
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Prke 

Each 


FREE 


Ibtal  ftw  Publicatioiis 


Iblal 
Prke 


FREE 


(Company  or  personal  name) 
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The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  FMeral  Regulations 


The  Ftdarii  fl«gist«r,  published  daily,  is  the  official 
publication  lor  notifying  lh«  ptMc  of  prapoasd  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  participate  in  the 
ruiemaldng  process  by  commenting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
regulations  currently  in  effect. 

Mailed  monthly  as  part  of  a  Federal  neglster  subscription 
are:  the  LSA  (UsI  of  CFR  Sections  Affected)  which  leads  users 
of  the  Code  of  Federal  RegutaHoiM  to  amendatory  actione 
published  in  the  daily  FMeral  Register;  and  the  cumulative 
rw^mm  nv9Wivf  iiiogx. 


The  Code  of  Federal  nsjidMloiw  (CFR)  ( ., , 

approximately  196  volumes  contains  the  annual  codttcation  of 
the  final  regulatens  prMed  in  the  Federal  RagMar.  Each  of 

the  50  titles  is  updated  annuaNy. 

Individual  copies  are  separately  priced.  A  price  let  of  current 
CFR  volumes  appears  both  in  the  FddaralilagMar each 
Monday  and  the  monthly  LSA  (Uat  of  CFR  Sections  Alfeded). 
Price  inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  r 
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Briefing  on  How  To  Um  tho  Federal  Register 

For  information  on  a  briefing  in  Washington.  DC  see 

announcement  on  the  inside  cover  of  this  issue. 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  hohdays], 
ijy  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published, 'Unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official 
serial  publication  established  under  the  Federal  Register  Act.  44 
U.S.C.  1507  provides  that  the  contents  of  the  Federal  Register 
shall  be  judicially  noticed. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form;  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents.  Mail 
to:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954, 
Pittsburgh,  PA  15250-7954.  or  charge  to  your  GPO  Deposit 
Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  57  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 

Subscriptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subs 

criptions 

202-783-3238 
512-2235 
512-2303 

Single  copies/back  copies: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  sing 

e  copies 

512-2235 
512-2457 

FEDERAL  AGENCIES 

Subscriptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  Federal  ag 

Ency  subscriptions 

523-5240 
512-2235 
523-5243 

For  olber  telephone  numbers,  mm  the  Reader  Aids  aection 
at  the  end  of  this  issue. 


FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  brieHngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  fmding  aids  of  the  FR/CFR 
system. 

WHY:         To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations.    - 


WHEN: 
WHERE: 


RESERVATIONS: 
DIRECnONS: 


WASHINGTON,  DC 

January  31,  at  9:00  a.m. 
Office  of  the  Federal  Register, 
First  Floor  Conference*  Room, 
1100  L  Street  NW.,  Washington, 
202-523-5240. 

North  on  11th  Street  from 
Metro  Center  to  southwest 
comer  of  11th  and  L  Streets 


DC. 
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Agricultural  Marketing  Scrvio* 

RULES 

Almonds  grown  in  California,  1858 

Oranges  and  grapefruit  grown  in  Texas,  1857 

Raisins  produced  from  grapes  grown  in  California,  1859 

Agricultural  Stabilization  and  Conaervation  Sarvica 

PROPOSED  RULES 

Farm  marketing  quotas,  acreage  allotments,  and  production 
adjustments: 
Peanuts,  1879 

Agrlcultura  Dapartmant 

See  also  Agricultural  Marketing  Service;  Agricultural 
Stabilization  and  Conservation  Service;  Animal  and 
Plant  Health  Inspection  Service;  Commodity  Credit 
Corporation;  Forest  Service;  Rural  Development 
Administration;  Soil  Conservation  Service 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
1883 

Air  Force  Dapartmant 

NOTICES 

Privacy  Act: 
Systems  of  records,  1907 

Alcohol,  Drug  Abuaa,  and  Mantal  Health  Adminiatration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Substance  Abuse  Prevention  Conference  Review 
Committee,  1915  c 

Animal  and  Plant  Health  Inapectlon  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Genetically  engineered  organisms;  field  test  permits — 

Potatoes  and  tomatoes,  1894 
Genetically  engineered  organisms  for  release  into 

environment;  permit  applications,  1883  '' 

Army  Department 

NOTICES 

Military  trafHc  management: 
Defense  transportation  tracking  system,  1906 

Coaat  Guard 

PROPOSED  RULES 

Ports  and  waterways  safety: 
Oil  Spill  Response  Plan  Negotiated  Rulemaking 
Committee;  meetings  and  membership,  1890 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Coastal  zone  area  committees,  1933 
Meetings: 

National  Offshore  Safety  Advisory  Committee,  1935 

Commerce  Department 

See  Export  Administration  Bureau;  Foreign-Trade  Zones 
Board;  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration 


Committee  for  the  Implementatton  of  TaxtHe  Agreementa 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
,  India,  1905 

Commodity  Credit  Corporation 

PROPOSED  RULES 
Loan  and  purchase  programs: 
Peanuts;  price  support  and  poundage  quota  programs — 
1991-1995  crops,  1879 

Defenae  Department 

See  also  Air  Force  Department  Army  Department 
NOTICES 

Cenunittees;  establishment,  renewal,  termination,  eta: 

Special  Operations  Pohcy  Advisory  Board,  1906 
Meetings: 
Defense  Policy  Board  Advisory  Committee  task  forces, 

1906 
Strategic  Defense  Initiative  Advisory  Committee,  1907 
Streamlining  and  Codifying  Acquisition  Laws  Advisory 
Panel,  1907 
(2  docimients] 
Wage  Committee,  1907 
Uniformed  services  treatment  facilities  managed  care  plan; 
establishment,  1906 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Hoffinann-La  Roche  Inc.,  1929 

Education  Department 

NOTICES 
Meetings: 
Educational  Excellence  for  Hispanic  Americans, 
President's  Advisory  Commission.  1911 

Energy  Department 

See  Federal  Energy  Regulatory  Commission;  Hearings  and 
Appeals  Office,  Energy  Department 

Environmentai  Protection  Agency 

RULES 

Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  Ust  update,  1872 

PROPOSED  RULES 
Air  programs: 
Stratospheric  ozone  protection — 
Class  I  ozone-depieting  substances;  nonessential 

products  ban,  1992 
Significant  new  alternatives  policy  pirogram,  1984 

NOTICES 

Toxic  and  hazardous  substances  control: 
Asbestos — 
Model  contractor  accreditation  plan,  1813 
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Export  Administration  Bureau 

NOTICES  j       ' 

Meetings:  ' 

President's  Export  Council,  1896 

Export-Import  Banic  | 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
1913 

Farm  Credit  Administration 

PROPOSED  RULES 

Farm  credit  system: 
Nondiscrimination  in  lending:  eligibility  and  scope  of 
financing,  1882  i 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 

Units  of  development;  relicensing  preferences.  1861 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Public  Service  Co.  of  Colorado,  1911 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  1938 
(2  documents) 

Fish  and  Wildlife  Service   ! 

NOTICES 

Environmental  statements;  availability,  etc.: 
Brushy  Creek  State  Recreation  Area,  lA,  1924 
Crane  Meadows  National  Wildlife  Refuge,  MN,  1925 
Desert  National  Wildlife  Range,  NV,  1926 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 
Ciba-Geigy  Corp.;  correction,  1939 
Polysar  Rubber  Corp.;  correction.  1939 
Food  for  human  consumption: 
Identity  standards  deviation;  market  testing  permits — 
Eggnog.  light:  correction,  1939 
Meetings: 
Advisory  committees,  panels,  etc.,  1915, 1916 
(2  documents)  i 

Foreign  Assets  Control  Office 

RULES 

Cambodian  assets  control  regulations,  1872 
Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Washington.  1897 

Forest  Service 

NOTICES 
Meetings: 
Grand  Island  Advisory  Commission,  1896 

General  Services  Administration      " 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
1914 
(3  documents) 
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Health  and  Human  Services  Department 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration:  Food  and  Drug  Administration: 
National  Institutes  of  Health 

RULES 

Grants: 
Low-income  home  energy  assistance  program:  block 
grant,  1960 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  1911 
Decisions  and  orders,  1912 

Housing  and  Urban  Development  Department 

RULES 

HUD  assistance  provisions;  accountability,  1942 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

1920 
Grant  and  cooperative  agreement  awards: 
State  rental  rehabilitation  programs — 
Arkansas  et  al.,  1921 
Organization,  functions,  and  authority  delegations: 
Regional  offices,  etc.;  order  of  succession-^ 
Atlanta,  1920 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Employment-based  immigrants;  petitioning  procedures; 
correction,  1860 

interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service 

internal  Revenue  Service  ^ 

RULES 

Income  taxes: 
Fringe  benefits;  taxation  and  exclusions  from  gross 
income  (use  of  company  cars,  etc.),  1868 

International  Trade  Administration 

NOTICES 

Antidumping: 
Forged  steel  crankshafts  from — 
Germany,  1897 
United  Kingdom,  1898 

intemationai  Trade  Commission ' 

NOTICES 

Import  investigations: 

Tuna;  current  issues  affecting  United  States  industry,  1928 
Meetings;  Sunshine  Act,  1938 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 

Florida  West  Coast  Railroad  Co.,  1928 

Michigan  Shore  Railroad,  Inc.,  1929 

Justice  Department 

See  Drug  Enforcement  Administration;  Immigration  and 
Naturalization  Service 

Latx>(-  Department 

See  Occupational  Safety  and  Health  Administration 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  906 

[Docket  No.  FV-91-420FR] 

Oranges  and  Grapefruit  Grown  in 
lu>wer  Rio  Grande  Valley  in  Texas; 
Grade,  Size,  and  Container  Marking 
Requirements 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  The  Department  is  adopting 
as  a  final  rule  an  interim  final  rule  which 
temporarily  relaxed  minimum  grade  and 
size  requirements  and  suspended 
container  marking  requirements  for 
oranges  and  grapefruit  grown  in  Texas 
through  February  15, 1992,  the  projected 
conclusion  of  the  shipping  period  for  this 
season.  The  relaxations  were 
unanimously  recommended  by  the 
Texas  Valley  Citrus  Committee 
(committee).  The  relaxations  were 
based  on  this  season's  crop  and  market 
demand  conditions,  and  are  expected  to 
help  the  Texas  citrus  industry 
successfully  market  its  orange  and 
grapefruit  crops. 

EFFECTIVE  DATE:  February  18, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456:  telephone:  (202)  720- 
9918. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
906,  both  as  amended  (7  CFR  part  906), 
regulating  the  handling  of  oranges  and 
grapefruit  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas. 


This  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf, 
liius,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  10  handlers  subject  to 
regulation  under  the  marketing  order  for 
oranges  and  grapefruit  grown  in  Texas, 
and  about  2,000  orange  and  grapefruit 
producers  in  Texas.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  aimual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  committee  meets  prior  to  and 
during  each  season  to  review  the 
handling  requirements  for  Texas 
oranges  and  grapefruit,  which  are  in 
effect  on  a  continuous  basis.  Committee 
meetings  are  open  to  the  public  and 
interested  persons  may  express  their 
views  at  these  meetings.  The 
Department  reviews  committee 
recommendations  and  information 
submitted  by  the  committee  and  other 
available  information  to  determine 
whether  modification,  suspension,  or 
termination  of  the  handling 
requirements  would  tend  to  effectuate 
the  declared  pohcy  of  the  Act. 

An  interim  final  rule  was  issued 
October  24, 1991,  and  published  in  the 


Federal  Register  (56  FR  55981,  October 
31, 1991),  with  an  effective  date  of 
October  24, 1991,  and  a  30-day  comment 
period  ending  December  2, 1991.  No 
comments  were  received. 

The  minimum  grade  and  size 
requirements  for  fresh  shipments  of 
oranges  and  grapefruit  grown  in  Texas 
are  effective  under  S  906.365  (7  CFR 
906.365). 

The  interim  final  rule  temporarily 
relaxed  the  minimum  grade  requirement 
of  U.S.  No.  2  for  Texas  oranges 
permitting  fruit  to  be  shipped  with  very 
serious  damage  due  to  thorn  scratches 
and  scale  not  exceeding  the  acceptance 
numbers  specified  in  S  51.689.  and 
permitting  any  amount  of  green  spots, 
oil  spots,  and  discoloration.  Remaining 
in  effect  unchanged  by  that  action  was 
the  minimum  size  requirement  of  ZVis 
inches  for  Texas  oranges. 

The  interim  final  rule  also  temporarily 
relaxed  the  minjmum  grade  requirement 
of  U.S.  No.  2  for  Texas  grapefruit 
permitting  shipment  of  misshapen  fruit 
and  fruit  with  very  serious  damage  due 
to  thorn  scratches  and  scale  which  does 
not  exceed  the  acceptance  numbers 
specified  in  i  51.628  for  very  serious 
damage,  and  permitted  .any  amount  of 
green  spots.  In  addition,  the  rule 
temporarily  lowered  the  current 
minimum  size  requirement  for  all  Texas 
grapefruit  to  3 Vis  inches  in  diameter 
from  3"/is  inches  in  diameter. 

The  interim  final  rule  also  temporarily 
suspended  the  requirement  that  certain 
containers  of  Texas  oranges  and 
grapefruit  be  marked  U.S.  No.  2,  as 
provided  in  S  906.340  (7  CFR  906.340). 
The  suspension  was  necessary  because 
the  grade  relaxation  permitted  a  grade 
lower  than  U.S.  No.  2  to  be  shipped. 

The  committee  reported  that  the  1991- 
92  season  Texas  orange  and  grapefruit 
crops  would  be  very  small,  and  that  the 
fruit  had  more  skin  blemishes  than 
normal.  The  grade  and  size  relaxations 
were  designed  to  permit  as  much  fiiiit  to 
be  shipped  to  the  fresh  market  this 
season  as  crop  conditions  will  allow, 
while  providing  consumers  with  an 
acceptable  product.  The  relaxations 
were  expected  to  help  the  Texas  citrus 
industry  successfully  market  this 
season's  citrus  crops  and  have  a 
positive  effect  on  producer  returns. 

TTie  minimum  grade  and  size 
requirements  for  imported  oranges 
specified  in  §  944.312  (7  CFR  part  944) 
were  amended  by  a  rule  issued  October 
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24. 1991.  and  published  in  the  Federal 
Register  (56  FR  55983,  October  31. 1991). 
That  rule  temporarily  susperided  the 
minimum  grade  requirements  for 
imported  oranges.  The  orange  import 
requirements  are  effective  under  section 
8e  of  the  Act  (7  U.S.C.  section  80ee-1). 
and  based  on  the  requirements  for 
Texas  grown  oranges  specified  in 
i  906.385.  Any  reinstatement  of  orange 
import  grade  requirements  would  be 
included  under  a  separate  rulemaking 
action. 

Texas  orange  and  grapefruit 
shipments  to  fresh  markets  in  the  United 
States.  Canada,  and  Mexico  are  subject 
to  handling  requirements  effective  under 
this  marketing  order.  Exempt  from  such 
handling  requirements  are  shipments 
made:  (1)  Within  the  production  area 
(Cameron.  Hidalgo,  and  Willacy 
counties  in  Texas);  (2)  in  individually 
addressed  gift  packages  aggregating  not 
more  than  500  pounds  which  are  not  for 
resale;  (3)  under  the  400  pound  minimum 
quantity  exemption  provision,  and  (4) 
for  relief,  charity,  and  home  use.  In 
addition,  fruit  shipped  to  approved 
processors  for  processing  may  be 
exempted  from  the  handling , 
requirements.  ' 

This  action  reflects  the  committee's 
and  the  Department's  appraisal  of  the 
need  to  maintain  the  relaxed 
requirements.  The  Department  believes 
that  relaxed  requirements  will  have  a 
beneficial  impact  on  producers  and 
handlers  because  it  will  permit  1991-92 
orange  and  grapefruit  shipments 
consistent  with  anticipated  crop  and 
'  market  conditions.  The  application  of 
handling  requirements  to  'Texas  oranges 
and  9'apefruit  over  the  years  has  been 
beneficial  to  the  Texas  citrus  industry  in 
marketing  its  crops. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
conunittee,  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
rule,  as  published  in  the  Federal  Register 
(56  FR  55981.  October  31. 1991).  wrill  tend 
to  effectuate  the  declared  policy  of  the 
Act 

list  of  Subjects  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements  and 
orders.  Oranges.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  906  is  amended  as 
follows: 


PART  906-ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VAL1£Y  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows: 

Authority;  Sees.  1-19.  48  Stat.  31.  at 

amended;  7  U.S.C.  801-674. 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  905.306, 
which  was  published  in  the  Federal 
Register  (56  FR  55981,  October  31. 1991). 
is  adopted  as  a  final  rule  without 
change. 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

Dated:  January  13, 1992. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 
[FR  boc.  92-1210  Filed  1-1^-92;  8:45  am] 
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7  CFR  Part  981 
IFV-91-463FRJ 

Handling  of  Almonds  Grown  In 
CaHf omia;  Extension  of  Date  for 
Satisfying  Reserve  Disposition 
Obligation 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  extends  until 
January  2a  1992.  the  date  by  which 
handlers  of  California  almonds  must 
satisfy  their  1990-01  crop  year  reserve 
disposition  obligation.  This  rule  is  being 
issued  because  of  a  recent  court  action 
regarding  the  current  December  31. 1991. 
disposition  date. 

EFFCCnvc  date:  December  31. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Sonia  N.  Jimenez,  Marketing  Specialist 
MOAB,  F&V,  AMS.  USDA.  P.O.  Box 
96456,  Room  2536-S.  Washington.  DC 
20009-6456;  telephone:  (202)  205-2830. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  981  [7  CFR 
part  981].  as  amended,  regulating  the 
handling  of  almonds  grown  in 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department]  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
buMness  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statues  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  115  handlers 
of  almonds  who  are  subject  to 
regulation  under  the  almond  marketing 
order  and  approximately  7,000 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California  almonds  may  be  classified  as 
small  entities. 

This  action  relaxes  restrictions  on 
almond  handlers  and  will  not  impose 
any  additional  burden  or  costs  on 
handlers. 

The  salable,  reserve,  and  export 
percentages  for  the  1950-91  almond  crop 
were  first  established  in  a  final  rule 
published  in  the  Federal  Register  on 
September  21. 1990455  FR  38793],  The 
initial  salable  percentage  was  65 
percent,  the  reserve  percentage  was  35 
percent  and  the  export  percentage  was 
0  percent  The  Board  based  its 
recommendations  on  the  then  current 
estimates  of  marketable  supply  and 
combined  domestic  and  export  trade 
demand  for  the  1990-91  crop  year. 

On  December  3, 1990,  the  Board 
unanimously  recommended  revising  the 
salable  and  reserve  percentages. 
Subsequently,  an  interim  final  rule 
revising  the  salable  percentage  from  65 
to  70  percent  and  revising  the  reserve 
percentage  bom  35  to  30  percent  was 
pubUshed  in  the  Federal  Regbter  on 
February  11, 1991  [56  FR  5307J. 

At  its  February  21. 1991,  meeting  the 
Board  unanimously  recommended  to 
further  revise  the  almond  salable  and 
reserve  percentages  for  the  1990-91  crop 
year  from  70  to  80  percent  and  30  to  20 
percent  respectively.  A  final  rule  was 
published  in  the  Federal  Register  on 
May  31, 1991  (56  FR  24678). 
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The  Board  made  its  final  review  of  the 
1990-91  crop  year  salable  and  reserve 
percentages  at  its  May  10, 1991,  meetiog. 
The  Board  unanimously  recommended 
to  increase  the  salable  percentage  from 
80  percent  to  93  percent  and  to  decrease 
the  reserve  percentage  from  20  percent 
to  7  percent.  A  final  rule  was  published 
in  the  Federal  Register  on  September  30, 
1991  [56  FR  49392]. 

Section  981.66(e]  of  the  order  provides 
that  all  reserve  almonds  which  remain 
unsold  as  of  September  1  of  the  next 
crop  year  shall  be  disposed  of  by  the 
Board  as  soon  as  practicable  through  the 
most  readily  available  reserve  outlets. 
The  date  of  September  1  may  be  , 
extended  to  a  later  date  by  die 
Secretary,  upon  recommendation  of  the 
Board  or  other  information. 

In  a  mail  vote  completed  on  October 

19. 1990,  the  Board  unanimously 
recommended  to  extend  the  reserve 
disposition  date  to  December  31. 1991, 
for  the  1990-91  crop  year  only.  This 
action  was  an  effort  on  the  part  of  the 
Board  to  give  handlers  additional  time 
to  dispose  of  their  reserve  almonds.  A 
final  rule  was  published  in  the  Federal 
Register  on  March  14, 1991  (56  FR 
10793]. 

This  action  extends  the  disposition 
obligation  date  imtil  January  20, 1992, 
and  is  being  taken  by  the  Department 
because  of  a  recent  court  action 
regarding  the  current  December  31, 1991, 
disposition  date.  A  temporary 
restraining  order  was  granted  in  U.S. 
District  Court  in  California  on  December 

19. 1991,  which  prevents  the  Board  fiom 
disposing  of  plaintiff  handler's 
remaining  1990-91  reserve  almonds. 
Hiis  rule  is  being  issued  because  a 
hearing  for  a  preliminary  injunction  on 
this  issue  is  scheduled  for  January  13, 
1992. 

Based  on  the  above,  the  Adininistrator 
of  the  AMS  has  determined  that 
issuance  of  this  final  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impractical,  unnecessary,  and  contrary 
to  the  public  interest  to  give  preliminary 
notice  prior  to  putting  this  rule  into 
effect,  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
action  relaxes  restrictions  on  handlers 
by  extending  until  January  20, 1992,  the 
date  for  disposing  reserve  almonds  and 
(2)  this  action  should  be  taken  as  soon 


as  possible  so  that  handlers  may  plan 
their  operations  accordingly. 

list  of  Sttbjects  in  7  CFR  Put  Ml 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  961  is  amended  as 
follows: 

PART  981-ALMONDS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Subpert— AdmMctrattve  Rules  and 
ReQUlations 

2.  Section  981.467  is  amended  by 
revising  a  rule  that  was  published  in  the 
Federal  Raster  on  March  14, 1991  [56 
FR  10793].  Paragraph  (d)  is  revised  to 
read  as  follows: 

§981.467   WsposWonlnressrvs  outlets  by 


(d)  For  the  1990-91  crop  year  only,  the 
reserve  disposition  obligation  date  is 
extended  until  January  20, 1992. 

Dated:  December  31, 1S91. 
Robert  C  KMiwy, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
[FR  Doc.  g2r-1053  Filed  1-15-02;  8:46  am] 

BHXSta  coos  9410-OMI 

7CFRPart989 

[FV-91-437  FR] 

Expenses  and  Assessment  Rate  for 
1991-92  Crop  Yean  Reislns  Produced 
From  Grapes  Grown  In  CaHfomia 

AOENCV:  Agricultural  Marketing  Service, 

USDA. 

ACnOM;  Final  rule.  

summary:  This  final  rule  authorizes  a 
total  budget  of  $594,700  and  establishes 
an  assessment  rate  of  $1.90  per  ton  of 
assessable  raisins  for  the  1991-92  crop 
year  under  the  federal  mariieting  order 
for  raisins  produced  from  grapes  grown 
in  California.  Authorization  of  this 
budget  will  allow  the  Raisin 
Administrative  Committee  (Committee), 
established  under  the  marketing  order, 
to  incur  reasonable  and  necessary 
operating  expenses  to  locally  administer 
the  order  and  to  collect  funds  to  pay 
these  expenses  during  that  crop  year. 
Funds  for  the  program  are  derived  from 
assessments  on  handlers  of  California 


raisins.  Hie  1991-92  crop  year  began 
August  1, 1991. 

EFRCmn  DATC  August  1, 1991,  througji 
July  31, 1992. 

ran  niRTHCR  MramiATKM  contact: 

Richard  Lower,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
room  2525-S,  F&V,  AMS,  USDA,  RO. 
Box  96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2020. 

SUPPIXMENTAirV  MPOflMATKHl:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  989  [7  CFR 
part  969],  both  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California,  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

lliis  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Admuiistrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  '' 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  v«rill  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  an  estimated  23  handlers  of 
California  raisins  subject  to  regulation 
imder  this  marketing  order  and 
approximately  5,000  producers  of 
California  raisins.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
for  the  last  three  years  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
minority  of  handlers  and  the  majority  of 
producers  of  raisins  may  be  classified  as 
small  entities. 

The  federal  marketing  order  for 
California  raisins  requires  that  the 
assessment  rate  for  a  particular 
marketing  year  shall  apply  to  all 
assessable  raisins  acquired  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  Uie 
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Committee  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committee  are  handlers  and 
producers  of  regulated  raisins.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings,  so  that  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input.   - 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
acquisMions  of  assessable  raisins — 
313.000  tons.  That  rate  is  applied  to 
actual  acquisitions  to  produce  sufficient 
income  to  pay  the  Committee's  expected 
expenses.  The  budget  of  expenses  and 
rate  of  assessment  are  usually 
recommended  by  the  Committee  shortly 
after  the  season  starts.  Expenses  are 
incurred  on  a  continuous  basis; 
therefore,  the  budget  of  annual  expenses 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  meet  its  obligations. 

The  Raisin  Administrative  Committee 
(Committee)  met  on  October  10, 1991, 
and  unanimously  recommended  1991-92 
expenditures  in  the  amount  of  $516,735, 
together  with  a  reserve  for  contingencies 
of  $77,965  for  a  total  of  $594,700  and  a 
rate  of  assessment  of  $1.90  per  ton  of 
assessable  raisins  acquired  under  the 
marketing  order.  In  comparison,  1990-91 
budgeted  expenditures  were  $540,550, 
which  included  a  reserve  for 
contingencies  of  $37,770  and  the 
assessment  rate  was  $1.90.  Total  income 
for  1990-91  was  $649,687,  and  actual 
expenditures  were  $420,874. 
Unexpended  funds  from  the  1990-91 
season  were  credited  or  refunded  to  the 
handlers  from  whom  collected.  Major 
expenditure  categories  for  the  1991-92 
crop  year  and  actual  1990-91  expenses 
(in  parentheses)  are  as  follows:  $212,000, 
($203,808)  for  executive  salaries;  $95,000. 
($75,924)  for  o^ice  personnel  salaries; 
$50,000,  ($27,924)  for  Committee  travel: 
$40,000,  ($37,892)  for  compliance  staff 
salaries:  and  $40,000,  ($32,014)  for 
insurance  and  bonds. 

While  this  action  imposes  some 
additional  costs  on  handlers  of 
California  raisins,  including  small 
entities,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Any  costs  to  handlers  are  expected  to 
be  more  than  offset  by  benefits  derived 
from  the  operation  of  the  mariceting 
order.  Therefore,  the  Administrator  of 
the  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities. 

This  action  adds  a  new  §  989.342  and 
is  based  on  Committee 
recommendations  and  other 
information.  A  proposed  rule  on  the 
authorization  of  expenses  and 
establishment  of  an  assessment  rate  for 
the  1991-92  crop  year  was  published  in 
the  December  4, 1991,  issue  of  the 
Federal  Register  [56  FR  63469]. 
Comments  on  the  proposed  rule  were 
invited  from  interested  persons  until 
December  16. 1991.  No  comments  were 
received.  That  proposal,  incorrectly 
stated  that  the  assessment  rate 
recommended  by  the  Committee  was 
derived  by  dividing  anticipated 
expenses  by  expected  shipments  of 
assessable  raisins.  Pursuant  to  §  989.80 
of  the  order,  assessments  are  based  on 
acquisitions  of  assessable  raisins.  This 
Rnal  rule  has  been  corrected 
accordingly; 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
Committee  and  other  available 
information,  it  is  found  that  this  Hnal 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  rule  should  be  expedited  because 
the  Committee  needs  to  have  funds  to 
pay  its  expenses  which  are  incurred  on 
a  continuous  basis.  In  addition,  handlers 
are  aware  of  this  action,  which  was 
recommended  by  the  Committee  at  a 
public  meeting.  Therefore,  it  is  found 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  February  18. 1992  [5  U.S.C. 
553]. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  and  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  989.342  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  989.342    Expense*  and  asseMment  rate. 

Expenses  of  $594,700  by  the  Raisin 
Administrative  Committee  are 
authorized  and  an  assessment  rate 
payable  by  each  handler  in  accordance 


with  section  989.80  of  $1.90  per  ton  of 
assessable  raisins  is  established  for  the 
crop  year  ending  July  31, 1992.  Any 
unexpended  funds  from  that  crop  year 
shall  be  credited  or  refunded  to  the 
handler  from  whom  collected. 

Dated:  )anuary  9. 1992. 
William ).  Doyle. 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 

[FR  Doc.  92-1052  Filed  1-1&-92;  8:45  am] 
BILUNG  CODE  3410-02-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

e  CFR  Parts  103  and  204 

[INS  No.  1434-911 

RIN1115-AC59 

Employment-Based  Immigrants 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Correction  to  rule  document. 

SliMMARV:  This  corrects  errors  in  the 
final  rule  published  on  November  29. 
1991,  beginning  at  56  FR  60897  regarding 
new  employment-based  immigrant 
classifications  and  requirements  under 
Public  Law  101-649. 

EFFECTIVE  DATE:  November  29. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  H.  Skerrett.  Senior  Immigration 
Examiner.  Adjudications  Division, 
Immigration  and  Naturalization  Service. 
425 1  Street,  NW.,  room  7122, 
Washington,  DC  20536,  telephone  (202) 
514-3946. 

PART  204-^PETmON  TO  CLASSIFY 
AUEN  AS  IMMEDIATE  RELATIVE  OF  A 
UNITED  STATES  CITIZEN  OR  AS  A 
PREFERENCE  IMMIGRANT 

S  204.6   [Corrected] 

1.  On  page  60910,  in  the  second 
column,  in  §  204.6(a),  in  the  eighth  line, 
remove  the  term  "or  by  his  or  her 
authorized  representative". 

2.  On  page  60911,  in  the  second 
column,  in  S  204.6(h)(3),  in  the  last  line, 
the  reference  "204.6(j)(3)[ii)"  should  read 
"204.6(i)(4)(ii)". 

Dated:  January  7, 1992. 
Gene  McNary. 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  92-1216  Filed  1-15-92;  8:45  am] 

BILUNG  CODE  44t»>10-M 


Federal  En 
Commissio 


Issued  Dec 

agency:  Fe 

Commissio: 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

ISCFRCtkl 

[Docket  No.  RM91-S-000] 

Preferences  at  Reliceneing  of  Units  of 
Development:  Statement  of  Policy 

Issued  December  19, 1991. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Statement  of  policy. 

summary:  The  Federal  Energy 
Regulatory  Commission  [Commission], 
on  February  20, 1991,  issued  a  Notice  of 
Inquiry  (NOI)  inviting  comment  on  a 
series  of  related  questions  that  involve 
the  licensing  of  incremental 
hydroelectric  capacity  contemporaneous 
with  the  relicensing  of  the  unit  of 
development  in  which  the  capacity  is 
located.  These  questions  encompassed 
the  matters  of  whether  Congress,  in 
enacting  the  Electric  Consumers 
Protection  Act  of  1986  (ECPA),  intended 
to  preserve  either  a  municipal 
preference  or  a  preliminary  permittee's 
preference  with  respect  to  the 
development  of  preyiously  undeveloped 
hydroelectric  capacity  at  an  existing 
imit  of  development  when  the 
incumbent  licensee  also  seeks  to 
develop  that  incremental  capacity  as  a 
part  of  its  relicensing  appUcation. 
Conversely,  did  Congress  intend  that  the 
unit  of  development  (including  both 
developed  and  undeveloped  capacity 
therein]  be  considered  at  relicensing  as 
an  indivisible  unit  with  respect  to 
preferences  (including  the  incumbent's 
licensee's  marginal  preference]? 

Based  on  the  conunents  received  in 
response  to  the  NOI,  the  Commission  is 
issuing  a  statement  of  policy.  The  policy 
statement  concludes  that  the  question  of 
whether  to  defer  consideration  of 
applications  for  incremental  capacity  at 
a  licensed  project  whose  term  is  nearing 
expiration  should  be  decided  on  a  case- 
by-case  basis.  The  pohcy  statement  sets 
forth  a  senes  of  principles  on  how  the 
Commission  will  resolve  such  issues 
when  they  arise.  Briefly  summarized, 
these  principles  include:  (1]  AppUcations 
for  relicense  and  applications  for 
incremental  capacity,  if  filed  within  a 
reasonably  contemporaneous  time 
period,  will  be  considered  together  in  a 
single  comprehensive  proceeding;  (2]  the 
total  usable  capacity  at  the  site  will  be 
determined  before  any  of  that  capacity 
is  licensed  or  relicensed;  and  (3]  the 
applicability  of  the  various  preferences 
will  depend  on  the  nature  of  the 


capacity  that  the  various  applications 
seek  in  competition  with  each  other. 
EFFCdiVE  date:  December  19, 1991. 

RM  RmTHER  MPONMATWN  CONTACT: 

Barry  Smoler,  Office  of  the  General 

Counsel.  Federal  Energy  Regulatory 

Commission.  825  North  Capitol  Street, 

NE.,  Washington,  DC  20426,  (202)  206- 

1269. 

•UPPLCMENTAIIY  INPORMATION:  In 

addition  to  pubUshing  the  full  text  of  this 
docket  in  the  Federal  Register,  the 
Conmiission  also  provides  all  interested 
persons  an  opportimity  to  inspect  or 
copy  the  contents  of  this  docimient 
during  normal  business  hours  in  room 
3308  at  the  Commission's  Headquarters. 
941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  personal  computer  with  a  modem 
by  dialing  (202)  208-1397.  To  access 
CIPS,  set  your  communications  software 
to  use  300, 1200  or  2400  baud,  full 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  notice  of  inquiry 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
room  3308, 941  North  Capitol  Street.  NE. 
Washington,  DC  204^ 

I.  BackgrouDd 

On  February  20. 1991.  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  Notice  of  Inquiry 
(NOI]  *  inviting  comment  on  a  series  of 
related  questions  that  involve  the 
licensing  of  incremental  hydroelectric 
capacity  contemporaneous  with  the 
relicensing  of  the  unit  of  development  in 
which  the  capacity  is  located,  liiese 
questions  encompassed  the  matters  of 
whether  Congress,  in  enacting  the 
Electric  Consumers  Protection  Act  of 
1988  (ECPA),»  intended  to  preserve 
either  a  municipal  preference  or  a 
preliminary  permittee's  preference  with 
respect  to  the  development  of  previously 
undeveloped  hydroelectric  capacity  at 
an  existing  licensed  imit  of  development 
when  the  incumbent  licensee  also  seeks 
to  develop  that  incremental  capacity  as 
a  part  of  its  relicensing  appHcation. 
Conversely,  did  Congress  intend  that  the 
.  unit  of  development  (including  both 


developed  and  undeveloped  capacity 
therein)  be  considered  at  relicensing  as 
an  indivisible  unit  with  respect  to 
preferences  (including  the  incumbent 
licensee's  marginal  preference]? 

The  NOI  discussed  the  relicensing 
process  established  in  ECPA,  including 
the  provisions  of  sections  2. 3,  and  4  of 
ECPA  with  respect  to  preference  and 
comprehensive  consideration.  The  NOI 
also  discussed  the  provisions  of  section 
3  of  the  Federal  Power  Act  (FPA)  •  with 
respect  to  the  defuiitions  of  a  "project" 
and  "project  works,"  cmd  sections  5, 7, 
and  15  of  the  FPA  *  and  S  4.37  and 
S  16.13  of  the  Commission's 
regulations  '  with  resf»ect  to  prelfininary 
permits  and  licenses.  The  NOI  then 
discussed  the  Court  of  Appeals'  decision 
in  Kamargo  Corp.  v.  Federal  Energy 
Regulatory  Commission.  852  F.2d  1392 
(D.C.  Cir.  1988),  and  the  Commission's 
orders  in  that  proceeding. 

Against  this  background,  the  NOI 
posed  12  questions  on  which  it  invited 
comments.  Six  of  the  questions  (nos.  1-6 
and  11)  pertained  to  the  role  of 
municipal  preference,  incumbent 
relicensing  preference,  preliminary 
permittee  preference,  competing 
preferences,  and  comprehensive 
development  Generally,  these  questions 
invited  comment  on  which  preferences, 
if  any,  would  pertain  in  particidar 
situations,  how  competing  preferences 
should  be  reconciled,  and  how  to 
encourage  comprehensive  development 
in  light  of  these  preferences.  Several 
other  questions  (nos.  6, 7,  and  10) 
inquired  about  operational  and 
economic  considerations,  how  to  define 
"incremental  capacity,"  and  how  to 
allocate  environmental  resjionsibility. 

Several  questions  (nos.  8  and  9] 
focused  on  the  timing  of  applications  to 
develop  unused  incremental  capacity, 
whether  to  impose  a  moratorium  period 
on  such  appUcations  as  the  existing 
license  approaches  expiration,  whether 
to  require  notification  by  the  existing 
licensee  of  its  intentions  with  respect  to 
that  capacity,  and  the  consequences  of 
such  intentions.  Finally,  the  NOI  invited 
commenters  to  propose  new  regulations. 

11.  Summary  of  Comments 

Comments  were  filed  by  nineteen 
commenters.  Seventeen  filed  initial 
comments  and  five  filed  reply 
comments.  The  commenters  and  their 
filings  are  listed  in  appendix  A.  We 


>  se  FR  8164  (Feb.  27, 1091).  IV  FERC  SUU.  * 
Regs.  1  35.522. 
•  PubUc  Uw  90-495, 100  StaL  1243  (1986). 


■ieU.8.C79e(1986). 

•  le  U.S.C  796.  800.  and  808  (1988). 

•  18  CFR4J7  and  16.13. 
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have  carefully  considered  all  of  the 
comments  we  received.' 

Many  commenters  note  that  the 
capacity  at  the  site  of  an  existing 
licensed  hydropower  project  may  be 
perceived  differently  at  reticense  than  it 
was  when  the  license  was  issued. 
Improvements  in  technology,  for 
instance,  may  render  a  site  capable  of 
generating  a  greater  amount  of  electric 
power  from  the  same  amount  of  water 
power.  On  the  other  hand,  increased 
sensitivity  to  environmental  concerns,  or 
changed  environmental  circumstances, 
may  reduce  the  usable  hydropower 
capacity  of  the  site.  These  factors  might 
partially  or  wholly  offset  each  other. 
These  matters  need  to  be  considered 
before  determining  whether  the  site 
contains  additional  capacity  available 
for  development. 

Most  commenters^gree  (and  none 
disagree]  '  that  Congress,  in  ECPA, 
intended  to  eliminate  municipal 
preference  as  a  basis  for  transferring 
existing  licensed  project  facilities  from 
one  licensee  to  another  if  there  are  no 
significant  differences  between  the 
applicants'  competing  proposals  at 
relicense.  Many  commenters 
characterize  this  as  Congress'  prime 
motivation  in  enacting  ECPA.  "The 
commenters  differ,  however,  on  the 
conclusions  they  draw  from  this  premise 
with  respect  to  undeveloped  capacity  at 
a  project  site  at  relicense. 

Several  commenters  •  contend  that 
Congress  intended  its  preclusion  of 
municipal  preference  at  relicensing  to 
apply  only  to  the  existing  developed 
capacity  of  the  site.  These  commenters 
contend  that  the  development  of 
previously  undeveloped  capacity  at  the 
site  should  be  treated  as  "original" 
licensing,  for  which  Congress  preserved 
the  municipal  preference.  As  articulated 
by  Public  Power,  "(i)ncremental 
development  is  not  a  transfer  of  an 
existing  right  It  is  development  of  a 
previously  undeveloped  water 
resource,"  *  such  that  municipal  and 


*  Several  of  the  initial  comment*  were  filed 
•lightly  past  the  comment  deadline,  but  in  a  manner 
that  did  not  delay  or  diarupt  the  proceeding  or 
prejudice  any  other  commenter.  All  commenta 
received  were  accepted  and  considered. 

^  Question  noa.  1. 2. 3. 4.  S.  and  11  of  the  NOl 
posed  closely  related  issues  that  moat  of  the 
commenters  addressed  in  a  comprehensive 
narrative  rather  than  question  by  question. 
Accordingly,  the  comments  in  response  to  these  six 
question*  are  summarized  collectively,  in  the  same 
manner  aa  the  comments  themselves. 

■  E-g..  Public  Power,  Public  Systems,  and  Puerto 
Rico. 

*  Comments  of  Public  Power  at  3. , 


preliminary  permittee  preferences  would 
apply.  Puerto  Rico  contends  that  ECPA 
preserved  mimicipal  preference  for 
undeveloped  incremental  capacity  as  a 
separate  unit  of  development  that  is  not 
subject  to  the  existing  licensee's 
marginal  preference.*" 

Public  Systems  contends  that  there  is 
no  conflict  between  mimicipal  and 
permittee  preference,  on  the  one  hand, 
and  the  existing  licensee's  marginal 
preference,  on  the  other  hand,  because 
the  undeveloped  incremental  capacity 
does  not  fall  within  the  scope  of  the 
relicensing  process;  thus,  there  is  no 
marginal  preference  for  this  capacity. 
Colorado  contend^  that  the  undeveloped 
incremental  capacity  is  subject  to  both  a 
preliminary  permittee  preference  and  an 
existing  licensee's  marginal  preference, 
and  that  if  both  preferences  are  invoked 
the  marginal  preference  prevails  over 
the  permittee  preference. 

Public  Systems  also  suggests  a 
regulatory  scheme  whereby  incremental 
capacity  could  be  licensed  as  original 
licensing  during  the  term  of  an  existing 
license,  but  subject  to  transfer  and 
compensation  at  relicensing.  Public 
Systems  also  proposes  a  window  of 
opportunity  to  apply  for  preliminary 
permits  to  develop  incremental  capacity 
that  interferes  with  existing  licenses,  the 
window  to  be  a  period  near  the 
expiration  of  the  existing  license." 


'°  We  note  at  the  outset  several  comment*  over 
nomenclature.  Firat  NHA  and  Public  System*  point 
out  that  the  phrase  "marginal  preference,"  with 
reference  to  existing  licensees'  seeking  relicense, 
does  not  appear  in  ECPA.  Instead,  section  15(a)  of 
the  FPA,  as  amended  by  ECPA,  provides  that 
"insignificant  differences"  in  applications  shall  not 
result  in  transfer  of  a  protect  from  the  existing 
licensee  to  a  competing  applicant.  The  phrase 
"marginal  incumbent  preference"  was  used  by  the 
Court  of  Appeals  in  Kamargo  (852  F.2d  at  1394)  a*  a 
short  convenient  characterization  of  the  statutory 
provisions  in  section  lS(a).  and  we  will  also  use  it  in 
that  spirit. 

Public  Systems  prefers  the  phrase  "public 
preference"  instead  of  "municipal  preference," 
because  section  7  of  the  FPA  accords  the  preference 
to  states  as  well  as  municipalities,  and 
municipalities  are  in  any  event  political 
subdivisions  of  states.  We  agree  that  the  commonly 
used  phrase  "municipal  preference"  encompasses 
both  states  and  municipalities. 

'  ■  NHA  and  EEI  propose  that  applications  for 
preliminary  permits  be  required  to  include  sufficient 
information  to  disclose  whether  the  applicant's 
contemplated  project  would  interfere  with  an 
existing  license  project  within  the  meaning  of 
section  6  of  the  FPA,  which  precludes  such 
interference,  absent  consent  of  the  licensee,  during 
the  term  of  the  license.  Public  Systems  opposes  the 
proposal.  We  are  not  inclined  to  propose  such  a 
regulation.  Our  experience  has  been  that  existing 
licensees  have  readily  recognized  such  potential  for 
interference  and  have  readily  brought  it  to  our 
attention  in  intervening  pleadings.  To  the  extent 
that  it  is  possible  for  a  permittee  to  design  its 
project  in  such  a  manner  as  to  avoid  interfering  with 
an  existing  licensed  project,  the  permit  affords  the 
permittee  an  opportunity  to  conduct  appropriate 
atudies  along  those  lines. 


Starting  from  the  same  premise  that 
Congress,  in  ECPA,  intended  to 
eliminate  municipal  preference  as  a  tie- 
breaking  factor  at  relicensing.  that  could 
result  in  the  transfer  of  facilities,  many 
commenters  '*  reach  quite  different 
conclusions  on  the  role  of  preferences 
with  respect  to  previously  undeveloped 
capacity.  Citing  sections  10(a)  and  15  of 
the  FPA  as  amended  by  ECPA,  these 
commenters  note  that  Congress 
intended  the  relicense  process  to  be  a 
competitive  proceeding  to  determine 
which  proposal  is  "best  adapted  to  a 
comprehensive  plan  for  improving  or 
developing  a  waterway  or 
waterways."  *' 

Discussing  the  legislative  history  of 
ECPA,  EEI  stresses  that  ECPA  added 
various  factors  to  consider  at  relicense, 
but  did  not  alter  or  eliminate  the  best 
adapted/comprehensive  standard  in 
section  10(a)(1)  of  the  FPA.  Quoting  from 
that  legislative  history,  NHA  stresses 
Congressional  concern  with  "optimal 
development"  of  hydropower  sites, 
while  Alabama,  Idaho,  and  the 
Incumbents  stress  that  the  relicense 
applicant  and  the  Commission  have  an 
obligation  to  consider  improvements  in 
faciUties,  efficiency,  and  capacity  that 
might  better  utilize  the  potential  of  the 
waterway.  These  and  other  commenters 
argue  that  "piecemeal"  licensing  of 
different  projects  at  a  hydropower  site 
would  be  inconsistent  with  the  intent  of 
Congress  in  enacting  ECPA  because  it 
would  undermine  the  Congressional 
purpose  of  fostering  comprehensive  ^ 
development  and  coordinated  planning. 

From  this  perspective,  these 
commenters  argue  that  the  existing  ' 
licensee's  marginal  preference  applies  to 
the  hydropower  site  as  a  coherent 
entity,  and  not  just  to  the  particular 
facilities  that  were  previously  licensed. 
PG&E,  for  instance,  contends  that  the   . 
best-adapted  approach  at  a  particular 
site  might  be  to  reconstruct  or  replace 
the  existing  facihties,  and  that  Congress 
could  not  have  intended  to  discourage 
such  modernization  by  according  the 
marginal  preference  solely  to  the 
relicensing  of  the  existing  obsolete 
facilities.  These  commenters  argue  that 
according  a  mimicipal  or  preliminary 
permittee  preference  to  portions  of  the 
hydropower  capacity  at  a  site  at 
relicensing  would  be  inconsistent  with 
the  Congressional  purpose  of  ECPA, 
because  it  "would  diminish  the 


'*  Eg;  EEI,  NHA.  incumbents.  Alabama.  Duke, 
Georgia,  Idaho.  Long  Lake,  PG&E,  and  Portland. 

"  Section  10(a)(1).  Section  15(a)(2)  provides  that 
any  new  license  be  issued  to  the  applicant  whose 
proposal  is  "best  adapted  to  serve  the  public 
interest." 


UMI 
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Commission's  ability  to  adopt  the  plan 
best  suited  to  comprehensive 
development  of  the  resource,"  '*  and 
would  allow  municipal  preference  to 
"slip  through  the  back  door."  Duke 
provides  another  perspective:  ** 

The  rationale  for  the  inescapable 
conclusion  that  undeveloped  capacity  should 
be  the  subject  of  relicensing  is  that  if  a 
licensee  fails  to  propose  a  comprehensive 
development  at  its  relicensed  project  and  a 
competitor  does  make  such  a  proposal,  the 
competitor  can  overcome  the  marginal 
incumbent  preference.  The  threat  of  such  an 
outcome  ensures  that  all  incumbent  licensees 
will  redevelop  their  projects  fully  at  relicense 
or  will  suffer  the  consequences.  Such  an 
approach  fosters  "equal  consideration"  under 
ECPA. 

Some  conunenters  suggest  that  the 
scope  of  the  various  preferences  may 
depend  on  the  factual  context  presented. 
Georgia  and  New  York,  for  instance, 
would  treat  the  tmdevefoped 
incremental  capacity  at  a  site  as  "new" 
licensing  (relicensing),  subject  to  the 
existing  licensee's  marginal  preference, 
if  the  existing  licensee  proposes  to 
develop  that  capacity  as  part  of  its 
relicense  application,  but  would  treat  it 
as  original  licensing  (with  municipal  and 
permittee  preference  applying)  if  the 
licensee  does  not  propose  to  develop  it. 
Alabama  proposes  that  any  third-party 
license  application  to  develop 
incremental  capacity  that  is  filed  within 
five  years  of  the  expiration  of  the 
existing  license  be  treated  as  a 
competitive  application  at  relicense, 
without  a  permittee  preference  even  if 
the  third  party  had  prepared  the 
application  pursuant  to  a  preliminary 
permit. 

As  discussed  below,  various 
conunenters  propose  requirements 
whereby  the  existing  licensee  would 
have  to  file  notice  of  its  intent  to  include 
the  incremental  capacity  in  its  rehcense 
application  in  order  for  the  existing 
licensee  marginal  preference  to  extend 
to  that  incremental  capacity.  Some 
commenters  would  impose  moratoria  on 
either  permit  or  license  applications 
during  some  specified  period  near  the 
expiration  of  the  existing  Ucense,  while 
other  commenters  would  allow  such 
applications  to  be  filed  but  would  not 
accord  them  municipal  or  permittee 
preference. 

The  NOI  invited  conunent  on  whether 
there  are  any  operational  or  economic 
efficiencies  associated  with  developing 
incremental  capacity.  Some 
commenters  "  express  the  view  that 


this  determination  is  best  made  on  a 
case-by-case  basis,  on  the  facts 
presented.  Duke  and  the  Incumbents 
note  that  multiple  operators  may  well 
have  differing  cost  constraints  at  which 
they  can  operate  their  facilities 
economically. 

A  number  of  commenters  *^  identify 
potential  problems  and  inefficiencies 
associated  with  multiple  management  of 
hydropower  facilities  located  at  the 
same  site.  The  most  serious  potential 
problems  mentioned  are  how  to  allocate 
available  water  resources  during 
periods  of  lessened  flows,  how  to 
coordinate  oi}erating  modes  {e-g., 
baseline  or  peaking]  and  electric 
generation,  and  how  to  coordinate 
responsibilities  for  safety  and 
environmental  protection. 

EEI  and  Colorado  suggest  that 
multiple  projects  at  the  same  site  could 
result  in  uneconomic  duplication  of 
operation  and  maintenance  personnel, 
and  of  control  and  relay,  transmission, 
and  interconnection  facilities.  Idaho 
suggests  that  common  project  works  and 
coordinated  electric  generation  could 
result  in  greater  economic  efficiency. 
New  York  comments  that  "(t)he 
development  of  incremental  capacity 
may  alter  the  optimum  scheduling  of 
facilities  at  a  unit  of  development."  '* 

Idaho  suggests  that  the  management 
of  available  water  power,  particularly 
during  periods  of  low  flows,  could  be  a 
problem  unless  the  incremental  project 
is  subordinated  to  the  existing  project. 
Georgia  suggests  that  multiple  project 
operators  could  appoint  a  single  licensee 
as  their  "agent"  for  the  entire  site  for  the 
purpose  of  ensuring  environmental 
protection,  public  access,  and  dam 
safety.  Georgia  also  suggests  that 
uitegrated  dispatch  by  a  single  project 
operator  at  a  site  would  be  more 
efficient  and  economic  partiodarly  on 
the  hydro  storage  projects  that  are 
conunon  in  its  region  of  the  country. 

Generally,  the  commenters  do  not 
appear  to  regard  any  of  the  problems  or 
inefficiencies  to  be  insurmountable.  On 
the  other  hand,  none  of  the  commenters 
appears  to  suggest  any  advantages  to 
having  multiple  operators  at  the  same 
site  other  than  the  advantage  of  fully 
developing  the  available  capacity. 

The  NOI  invited  the  conunenters  to 
define  "incremental  capacity."  Idaho 
suggests  that  capacity  can  be  defined 
either  in  terms  of  "hydraulic  capacity" 
(input)  or  "electric  capacity"  (output), 
and  suggests  that  hydraulic  capacity  is 
more  appropriate  because  it  is  the 
overriding  constraint  on  the 


development  of  a  hydropower  site. 
Other  commenters  offer  the  following 
definitions: 

"Any  proposal  that  would  utilize  all  or  any 
part  of  the  head  or  flow  (whether  or  not 
currently  utilized)  on  a  reach  of  river  on 
which  a  licensed  project  is  located."  '* 

"New  capacity  possible  from  the  use  of 
additional  water  flows  not  utilized  by  the 
existing  Ucensee."  »• 

"Any  capacity  beyond  that  supported  by 
recorded  flows  showing  the  available 
hydraulic  capacity  at  a  given  unit."  *' 

"If  licensed  capacity  is  being  reasonably 
efficiently  utilized,  only  hydraulic  capacity  in 
excess  of  that  specifled  in  the  incumbent 
licensee's  license."  ■• 

"All  flows  that  can  be  met  beyond  the  full 
load'  of  existing  units  to  the  extent  those 
flows  do  not  violate  existing  license 
provisions."  •• 

"Additional  new  capacity  that  can  be 
installed  without  affecting  existing  operations 
or  existing  use  of  the  streamflow."  ** 

The  NOI  invited  conunent  on  whether 
there  should  be  a  deadline  by  which  an 
existing  licensee  would  be  required  to 
notify  the  Conunission  of  its  intent  to 
seek  (or  not  seek)  license  authority  to 
develop  the  unused  incremental 
capacity  at  a  unit  of  development  whose 
license  is  approaching  expiration.  The 
NOI  also  invited  comment  on  whether 
the  Commission  should  establish  a 
moratoritun  period,  towards  the 
expiration  of  an  existing  license,  during 
which  Uie  Conunission  would  decline  to 
consider  applications  for  preliminary 
permits  and  original  licenses  to  develop 
only  the  incremental  capacity  of  a  imit 
of  development.  Many  conunenters 
responded  to  these  two  questions 
separately,  while  others  discussed  the 
matters  of  notices  and  moratoria 
together,  as  related  facets  of  a  broader 
issue. 

New  York  proposes  a  detailed  set  of 
deadlines  and  procedureswith  respect 
to  notices  of  intent  Summarized  briefly. 
New  York  would  require  an  existing 
licensee  to  file  a  notice  of  its  intention  to 
"consider  developing"  the  incremental 
capacity  at  a  site,  the  notice  to  be  filed 
within  90  days  of  the  issuance  by  the 


■*  Comments  of  Portland  at  4. 

'*  Comments  of  Duke  at  IS. 

'*  £9..  NHA.  Incumbents.  Duke,  and  Puerto  Rico. 


■^  EEL  Incuml>ents.  Public  PooL  New  York. 
Colorado,  Duke.  Geoigla.  Idaho,  and  Montana. 
■*  Comment*  of  New  Yoifc  at  7. 


>*  Commenl*  of  EEI  at  33.  EEI  suggetU  this 
definition  in  the  context  of  its  propoMl  for  a 
moratorium  period. 

■•  Comment*  of  Public  Systems  at  2a 

■*  Comment*  of  Puerto  Rico  at  2. 

■■  CommenU  of  New  York  at  S.  New  Yofk 
*ugge*t*  Ihi*  definition  in  the  context  of  a 
procedural  proposal  that  would  provide  deadline* 
by  whid)  an  exiating  Ucen*ee  would  have  to 
announce  it*  intention*  to  develop  the  incremental 
capacity,  prepare  a  propoaaL  and  conatmct  the 
facilities,  or  loe*  ita  exiatins  Uoen*e*  maniaal 
preference  with  i«*pect  to  that  capacity. 

■*  Comment*  of  Long  Lake  at  S. 

■«  Comment*  of  Georgia  at  9. 
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CommiMion  of  notice  of  an  application 
by  a  third  party  for  a  preliminary  permit 
to  develop  that  capacity.  If  the  existing 
licensee  files  such  a  notice  of  intent  to 
consider  developing  incremental 
capacity,  it  would  then  have  to  flesh  out 
the  details  of  its  proposal  within  three 
years,  or  in  its  rrlicense  application, 
whichever  first  occurred.  Absent  such 
notice  and  development  of  a  proposal 
the  third  party  would  have  a  valid 
preliminary  permittee  preference  (if  it 
had  sought  and  obtained  a  permit]  with 
respect  to  the  incremental  capacity,  and 
the  existing  licensee  would  "forfeit"  its 
marginal  preference  with  respect  to  that 
capacity. 

In  its  reply  comments,  Niagara 
opposes  New  York's  proposal, 
contending  that  proposals  to  develop 
incremental  capacity  should  be 
considered  at  reticensing,  in  a 
comprehensive  proceeding, 
unencumbered  by  permittee  preference. 
Niagara  obiects  to  any  procedures  that 
would  enable  third  parties  to  accelerate 
consideration  of  the  incremental 
capacity  outside  the  context  of  the 
relicense  proceeding. 

In  a  related  proposal.  New  York 
recommends  that,  five  years  prior  to 
expiration  of  the  existing  license,  the 
existing  licensee  should  be  required  "to 
declare  its  intention  to  evaluate  the 
possibility  of  developing  additional 
capacity."  ■' 

Georgia  suggests  that  the  existing 
licensee  could  be  required  to  indicate  its 
intent  to  develop  (or  not  develop]  the 
incremental  capacity  by  filing  a  notice 
of  that  intent  in  response  to  a  third 
party's  application  for  a  preliminary 
permit  to  develop  that  incremental 
capacity.  Idaho  would  not  require  sudi  a 
notice,  bat  suggests  that  the  existing 
licensee  could  protect  its  ri^ts  by  Rling 
such  a  notice  voluntarily. 

Many  coramenten  '*  oppose 
imposition  of  a  requirement  on  existing 
Ucensees  to  file  a  notice  of  intent  to 
develop  incremental  capacity,  and 
regard  it  as  unnecessary.  Puerto  Rico's 
conclusion  is  based  on  its  contention 
that  the  incremental  capacity  constitutes 
a  separate  unit  of  development 

Duke  and  the  Incumbents  contend 
that  the  same  notice  requirements 
should  apply  equally  to  all  participants 
in  the  licensing  process,  and  that  there  is 
no  requirement  on  third-party  applicants 
to  announce  their  intentions  by  a 
prescribed  deadline.  EEI  makes  the 
same  point,  observing  that  the 
Commission,  in  its  rulemaking 
proceeding  on  the  relicensing 


regulations,  declined  to  require 
competitors  to  file  notices  of  intent.*^ 

EEI  argues  that  there  is  no  need  to 
require  licensees  to  file  a  notice  of  intent 
to  develop  incremental  capacity, 
because,  if  the  existing  Ucensee  does  not 
include  such  capacity  in  its  applicatioa 
for  relicense,  and  if  a  competing 
applicant  for  the  project  does  not 
include  that  capacity,  the  competing 
applicant  may  well  prevail  in  taking 
over  the  project.  EEI  points  out  that 
ECPA  established  a  procedure  in  FPA 
section  15  whereby  applications  for  new 
licenses  for  existing  projects  must  be 
filed  no  later  than  two  years  prior  to  the 
expiration  of  that  project's  original 
license,  with  the  competing  applicants 
having  a  right  to  file  final  amendments 
thereafter.*"  EEI  also  points  out  that  the 
purpose  of  the  elaborate  consultation 
process  at  relicensing  is  to  enable 
applicants  (including  existing  licensees) 
to  prepare  their  best  proposal  (induding 
proposals  to  develop  incremental 
capacity).  Thus,  EEI  argues  that,  if  an 
existing  licensee  applicant  is  precluded 
from  filing  an  application  (or 
amendment  thereto)  for  relicense  that 
includes  incremental  capacity  unless  it 
had  given  prior  notice  of  such  intent  the 
notice  requirement  would  violate  the 
licensee's  right  of  final  amendment 
under  ECPA.  and  would  render  the  pre- 
filing  consultation  process  meaningless. 
If  the  absence  of  a  notice  would  not 
have  this  effect  then  the  notice 
requirement  would  serve  no  purpose. 

Ten  commenters  "  advocate 
establisfameot  of  some  form  of 
moratorium  on  either  the  filing  or 
processing  of  preliminary  pennit  or 
license  applications  for  incremental 
capacity,  while  four 
commenters  *^  oppose  the  concept  Hie 
moratoria  proposed  range  from  two  to 
ten  years  prior  to  the  expiration  of  the 
existing  license,  and  wiUi  varying  modes 
of  operation. 

EEI  proposes  a  ten-year 
moratorium  '*  during  which  preliminary 


*•  Coimienti  of  r4ew  York  at  n. 
**  EEI.  NHA.  Put>tic  Syttcffl*.  Inounbent*.  TMrto 
Rico.  Duke,  and  Idaho. 


UMI 


"  Sto  HydraaiMMc  ReHceoaint  KagufaUoM 
Under  th«  Federal  Pawn  Act.  (Mar  No.  513.  FERC 
State.  *  Rest.  (Regulation*  Prearablee)  1 30854  at 

pp.  n.iis-n. 

"  See  FPA  tactton  lS(c)(1).  IS  U.&C  806(c)(1) 
(188S). 

*•  BSL  NHA.  iBcaiibaDta.  New  York.  AlabMH. 
Duke.  Caorsia.  MMMaaa.  PG*E.  aMi  PnMic  SyataiM 

*•  Paarto  Rioa  Milw.  Lm«  Lake,  and  PMke 
Syttema.  (Public  Syateou  ia  included  in  the  liata  of 
both  propooenta  and  opponeiita  becauM  it 
aubstantially  oppeaai  Ilia  ooMoepi  bat  wMi  «aa 
exceptioa.) 

*■  Aa  ditcutaed  herain.  all  propoaed  moratoria 
are  raeaaured  tn  term*  of  y«ar*  prior  to  the 
expiration  of  the  exiatfag  pra|ecra  tlcenaa. 


permit  applications  would  not  be 
accepted  and  license  applications  '* 
would  be  deferred  for  consideration  in 
conjunction  with  the  related  relicense 
applications.**  EEI  bases  its  selection  of 
ten  years  on  its  estimate  that 
preparation  of  a  relicense  application, 
including  initial  evaluation,  planning, 
and  consultation,  takes  eight  to  ten 
years.  If  license  applications  for 
incremental  capacity  are  filed  more  than 
ten  years  prior  to  the  existing  license's 
expiration,  EEI  would  have  the 
application  processed  to  decision,  but 
would  have  the  term  of  the  incremental 
capacity  Hcense  expire  on  the  same  date 
that  the  term  of  the  existing  license 
expires. 

NHA  prefers  a  three-year  moratorium 
on  permit  apfriications,  with  no 
moratorium  on  license  applications,  if  a 
Ucense  application  is  filed  less  than  five 
years  prior  to  expiration  of  the  existing 
license  (the  deadline  for  the  existing 
licensee  to  file  notice  of  its  intent  to 
seek  relicense),  then  NHA  would 
consider  such  an  application 
contemporaneously  with  the  relicense 
applications.  If  a  Ucense  application  is 
filed  more  than  five  years  in  advance  of 
expiration,  NHA  advocates  considering 
and  reaching  a  decision  on  that 
application  prior  to  considering  the 
relioense  applications. 

Georgia  proposes  a  six-  or  seven-year 
moratorium.  During  that  period, 
applications  could  be  filed  for  bodi 
permits  and  Ucenses,  and  the  existing 
licensee  could  be  required  to  respond  to 
such  applications  by  indicating  whetiier 
it  intended  to  include  the  incremental 
capacity  in  its  relicense  apirfication.  If 
the  existing  licensee^  filed  a  notice  oi 
such  intent  then  the  tfairdiiarty 
appUcation  would  be  deferred  for 
consideration  in  a  ctnnprehensive 
reUcensing  proceeding.  If  the  existing 
licensee  diid  not  file  such  a  responsive 
notice  of  intent  then  the  incremental 
capacity  license  application  would  be 
processed  as  an  ordinal  licensing 
proceeding.  Ucmse  applications  filed 
pursoant  to  preUminary  permits  would 
be  accorded  a  preliminary  permittee 
preforenoe  against  other  third-party 
license  applkations  for  the  same 
increnoental  capacity,  but  would  not  be 
accorded  permittee  preference  vis-a-vis 
the  existing  licensee  if  the  existing 


"  For  pvpaaaa  of  iMa  diaeaaaion  of  pwpoia4 
moralaite.  aH  fatoaMaa  hereta  «• ->nteliMinr 
permit  appUcatiaaa"  awl  "Mcaaaa  appUcatiooa" 
mean  appiicationa  to  develop  only  the  incremental 
capacity  at  the  tile  of  an  exialing  Ucenaed  protect 

**  EH  wonki  aUow  the  proceaaing  of  incremental 
capacity  Uccnaa  applieatiaaa  l»  iha  axtani  of 
correcting  defidendaa.  bat  not  to  Ihe  point  of 
■Mbatantive  anatyaia  aad  dedaiaa. 
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licensee  had  filed,  in  response  to  the 
permit  application,  a  notice  of  intent  to 
develop  that  incremental  capacity  as 
part  of  its  relicense  application. 

Alabama  recommends  that  any 
license  application  filed  within  five 
years  prior  to  expiration  be  treated  as 
part  of  the  relicense  process  even  if  the 
application  was  prepared  pursuant  to  a 
preliminary  permit  issued  more  than  five 
years  prior  to  thaf  date.  Otherwise, 
Alabama  contends,  permittee  preference 
for  the  incremental  capacity  might 
enable  the  permittee  to  bootstrap  itself 
into  taking  over  the  entire  project. 
New  York  proposes  a  five-year 
moratorium  on  license  applications  if 
the  existing  licensee  has  given  notice  of 
"its  intention  to  consider  development" 
of  the  incremental  capacity  sought. 
Applications  filed  more  than  five  years 
prior  to  expiration  of  the  existing  license 
would  be  permitted,  but  subject  to  the 
existing  licensee's  ability  to  challenge 
the  application  within  90  days  (see 
discussion  above  of  New  York's 
proposed  scheme). 

PG&E  proposed  a  moratorium  period 
of  ten  years,  based  on  its  own 
experience  in  how  long  it  takes  to 
prepare  a  relicense  application, 
including  preliminary  studies.  PG&E* 
suggests  that  the  time  needed  can  vary, 
depending  on  the  age  of  the  facilities 
and  the  environmental  sensitivity  of  the 
site.  Montana  recommends  a  seven-year 
moratorium,  based  on  its  own 
experience  in  preparing  applications. 
Duke  and  the  incumbents  recommend  a 
five-year  moratorium. 

Pubhc  Systems  recommends  a  two- 
year  moratoriiun.  but  only  if  the  existing 
licensee  has  filed  a  relicense  application 
that  includes  development  of  the 
incremental  capacity.  Otherwise,  Public 
Systems  generally  opposes  the  concept 
of  imposing  any  specified  moratorium, 
contending  that  these  decisions  are  best 
made  on  a  case-by-case  basis. 

Puerto  Rico^nd  Idaho  contend  that 
there  is  no  need  for  a  moratorium. 
Puerto  Rico's  position  is  based  on  its 
view  that  the  incremental  capacity 
constitutes  a  separate  unit  of 
development.  Idaho's  position  is 
premised  on  its  view  that  preliminary 
permittee  preference  would  not  apply  if 
the  existing  licensee  had  filed  a  notice 
of  intent,  in  response  to  a  preliminary 
permit  application  for  incremental 
capacity,  that  the  existing  licensee's 
relicense  application  would  include 
development  of  the  incremental  capacity 
sought  by  the  permittee. 

Long  Lake  opposes  any  imposition  of 
either  a  notice  of  intent  requirement  or  a 
moratorium,  contending  that  any  such 
requirement  would  constitute  a 
"creeping  preference"  for  existing 


licensees,  in  violation  of  the  legislative 
intent  of  Congress  in  enacting  ECPA. 
The  NOI  also  invited  comment  on 
how  management  responsibilities  (and 
costs]  for  environmental  mitigation 
measures  should  be  allocated  among 
multiple  projectsoperated  at  the  same 
hydropower  site.  NHA.  EEI.  and  Public 
Systems  recommend  making  the 
allocation  on  a  case-by-case  basis,  in 
light  of  the  facts  presented.  Colorado, 
Duke,  and  the  Incumbents  contend  that 
the  question  itself  illustrates  the 
complexities  inherent  in  splitting  units 
of  development  and  their  operation,  and 
that  Congress  did  not  intend  to  divide 
these  responsibilities.  They  note  the 
difficulty,  for  instance,  in  allocating 
water  to  different  projects  at  the  same 
site  while  maintaining  minimum  flows 
for  environmental  [e.g.,  fishery  resource 
or  recreational)  purposes,  and  contend 
that  it  highlights  the  importance  of 
assessing  environmental  impact  at  a  site 
in  a  comprehensive  proceeding. 

Other  commenters  propose  formulae 
and  factors  to  consider.  New  York,  for 
instance,  suggests  that  the  cost  of  the 
operation  and  maintenance  of  joint 
facilities,  including  recreational  facilities 
and  fish  ladders,  etc.,  should  be  shared 
in  proportion  to  electrical  output.  If  the  - 
joint  facilities  are  owned  by  one 
operator,  the  other  should  reimburse  it 
in  the  same  manner  as  headwater 
benefits  are  reimbursed.  Long  Lake 
recommends  that  environmental  costs 
be  allocated  in  proportion  to  the 
anticipated  output  of  the  respective 
projects. 

Georgia  suggests  that  the  allocation  of 
environmental  costs  be  based  on  the 
level  of  mitigation  required  by  the 
development  of  the  incremental 
capacity.  Idaho  proposes  a  series  of 
factors  to  consider,  including  the 
environmental  impacts,  mitigation 
measures,  and  costs  for  both  the  existing 
project  and  the  incremental  capacity 
project  as  well  as  the  effect  of  each 
project  on  the  other  in  meeting  their 
respective  requirements.  Idaho  would 
then  allocate  to  the  incremental  capacity 
project  the  costs  of  environmental 
mitigation  caused  by  the  development  of 
the  incremental  capacity,  including  any 
increase  in  costs  incurred  by  the 
existing  licensee,  plus  a  share  of  the 
costs  common  to  both  projects. 

The  NOI  invited  comment  on  whether 
the  Commission  should  propose  new 
regulations.  Eight  commenters  '*  favor 


issuance  of  new  regulations,  while 
another  eight  conunenters  '*  oppose 
such  issuance. 

NHA  proposes  adoption  of  new 
regulations  to  define  the  contents  of 
preliminary  permit  applications  with 
respect  to  facts  on  interference  with 
existing  projects,  and  to  provide  a 
moratorium  on  preliminary  permit 
applications  within  three  years  of  the 
expiration  of  an  existing  license.'*  EEI 
proposes  regulations  to  establish  a  ten- 
year  moratorium  period  prior  to  license 
expiration  during  which  incremental 
capacity  license  applications  would  be 
deferred  and  preliminary  permit 
applications  would  not  be  accepted. 
New  York  proposes  regulations  to 
specify  the  detailed  requirements  it 
suggests  on  the  filing  by  existing 
licensees  of  declarations  of  intent  to 
develop  unused  capacity.  Idaho 
proposes  regulations  clanfying  thaf  a 
preliminary  permit  won't  be  issued  to  a 
third  party  for  development  of 
incremental  capacity  if  the  existing 
licensee  has  filed,  in  the  permit 
proceeding,  a  notice  of  intent  to  include 
development  of  that  capacity  in  its 
reUcense  application.  Alabama  proposes 
regulations  to  define  incremental 
capacity,'  to  establish  a  deadline  for 
existing  licensees  to  give  notice  of  their 
intent  to  develop  incremental  capacity, 
and  to  establish  a  five-year  moratorium 
on  processing  third-party  applications  to^ 
develop  incremental  capacity. 

Puerto  Rico  proposes  that  the 
regulations  be  revised  to  provide  a  more 
precise  definition  of  "unit  of 
development"  but  does  not  propose  a 
specific  definition.  Colorado  believes 
that  new  regulations  would  expedite  the 
licensing  and  relicensing  processes  by 
clarifying  the  preference  issues,  and 
Portiand  also  favors  new  regulations, 
but  neither  proposes  specific  provisions. 

Commenters  opposing  new 
regulations  give  a  variety  of  reasons. 
They  contend  that  the  requirements  of 
ECPA  are  clear,  that  the  present 
regulations  are  adequate,  that  new 
regulations  are  unnecessary  and  could 
disrupt  on-going  relicense  processes, 
that  the  Commission's  hydropower 
regulations  are  already  complicated  and 
should  not  be  further  expanded,  and 
that  the  issues  posed  by  the  NOI  are 
fact-specific,  such  that  they  are  better 
resolved  through  case-by-case 
determinations  than  by  generic  rules. 
Public  Systems  prefers  Commission 


>«  EEI.  NHA.  New  York.  Puerto  Rico.  Alabama. 
Colorado.  Idaho,  and  Portland.  EB  aubmitted  draft 
regulatory  text 


»  Public  Power.  Public  Pool.  Public  Sy«tem«, 
IncumbenU.  Duke.  Georgia.  Washington,  and  Long 
Uke. 

*■  NHA's  third  proposal,  not  discussed  herein,  is 
beyond  the  scope  of  the  NOI. 
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issuance  of  a  policy  statement  or 
guidelines  rather  than  new  regulations. 
Public  Pool  "believes  that  tiying  to 
create  a  one-«ize-fits-all  rule  ovt  of  the 
factual  context  of  these  cases  would  be 
a  serious  mistake."  and  that  "(i)t  would 
saddle  the  Commission  with  an 
inflexible,  maybe  even  unworkable,  set 
of  requirements  for  application  in  very 
different  sets  of  circumstances." 

Finally,  several  of  the  commenters 
suggest  that  the  issues  raised  in  the  NOI 
are,  in  effect  a  tail  that  should  not  be 
permitted  to  wag  the  dog.  NHA,  for 
instance,  comments  that  "(t)he 
complexity  of  the  issues  is  surpassed 
only  by  the  infrequency  with  which  they 
arise."  "  Ouke  and  the  Incumbents 
suggest  that  "(t)he  existence  of  a  small 
class  of  very  troublesome  cases,  like 
those  presented  in  the  NOI.  does  not 
provide  the  justification  for  creating  new 
regulations  that  will  unduly  complicate 
not  only  every  licensing  and  relicensing, 
but  the  day-to-day  operations  of  every 
hydro  project  as  well."  ••'' 

in.  statement  of  Policy 

The  comments  have  been  very  helpful 
to  us  in  clarifying  the  issues,  and  in 
putting  them  into  their  proper 
prospective  in  the  broader  context  of  the 
relicensing  process.  In  light  of  our  own 
.  experience  to  date,  we  are  persuaded  by 
fte  commenters  that  the  issues  that 
arose  in  the  Kamargo  proceeding  are 
unlikely  to  arise  in  a  broad  spectrum  of 
relicensing  proceedings,  and  are  better 
addressed  on  a  case-by-case  basis  when 
they  arise  rather  than  by  generic  rule. 
Thus,  we  have  determined  not  to 
propose  any  new  regulations  at  this 
time. 

Despite  the  diversity  of  opinion 
expressed  in  the  comments,  we  perceive 
several  common  central  principles  upon 
which  most  of  the  commenters  seem  to 
agree.  We  set  these  forth  below  as  a 
statement  of  policy  on  how  we  currently 
intend  to  proceed  in  the  processing  of 
permit  and  license  applications  for 
incremental  capacity.  These  principles 
are  broadly  stated,  and  are  intended  as 
an  overall  framework.  The  precise  scope 
and  implementation  of  these  principles 
will  be  determined  on  a  ca8eA)y-case 
basis  in  the  context  of  the  facts 
presented  by  the  applications  that  come 
before  us.  and  may  be  refined  or 
modi^ed  based  on  our  experience  ia 
implementing  them. 


1.  If  within  a  reasonably 
contemporaneous  time  period  the 
Commission  has  (or  reasonably  expects 
to  have)  before  it  for  consideration:  (a) 
An  application  for  rehcense  of  existing 
facilities;  **  and  (b)  an  application  for  a 
license  for  incremental  capacity  at  the 
same  site:  *°  then  the  Commission  will 
consider  the  applications  in  a 
comparative  proceeding.**  This  will 
enable  the  Commission  to  consider  the 
widest  range  of  potential  alternative 
uses  for  the  site,  including 
comprehensive  reconstruction  or 
replacement  of  facilities  that  would  be 
bc^t  adapted  to  the  site  as  a  whole. 

We  prefer  at  this  juncture  not  to 
define  "contemporaneous"  by  a  rigid 
rule.  We  note,  however,  that 
applications  for  license  authority  require 
a  number  of  years  to  prepare  and 
process,  including  long  lead  time  for 
planning  and  consultation.  Thus,  in  the 
context  of  the  processing  of  hydropower 
applications,  contemporaneity  is 
necessarily  measured  in  terms  of  a 
period  of  years  and  must  necessarily 
include  anticipated  applications  for 
relicense  as  well  as  applications  already 
on  File.  This  does  not  require  a 
moratorium  precluding  the  filing  of 
applications,  but  may  well  entail 
deferral  of  consideration  of  such 
applications  pending  comparative  and 
comprehensive  review  at  relicensing. 
Tlie  appropriate  length  of  such  a 
deferral  period  may  well  vary, 
depending  on  the  size,  nature,  and  age 
of  the  existing  or  potential  project  works 
at  the  site,  and  safety  or  environmental 
concerns  peculiar  to  that  site.  We 
believe  that  these  factors  ought  to  be 
considered  on  a  case-by-case  basis. 

2.  In  the  comparative  proceeding,  the 
Commission  will  determine  the  total 
usable  capacity  of  the  site  in  light  of 
modem  tecnnology  and  contemporaiy 
environmental  considerations.  We 
recognize  that  this  analysis  may  result 
in  a  determination  of  either  greater 
capacity  (due,  e.g.,  to  technological 
improvements]  or  less  capacity  (due. 
e.g.,  to  contemporary  environmental 
considerations)  than  was  previously 
licensed.  We  believe  that  licenses  at 


"  Commenta  of  NHA  at  4. 

*■  CoMaatrtt  of  Oukt  •(  29:  oomnents  of 
Incvabaatt  ai  22  (the  quote  i*  identical  la  both 
oonunetits).  In  thit  regard,  we  note  thai  all  of  tha 
caaaa  In  wliidi  tibm  Kaaargo-type  iaaaaa  hare  arisan 
mvoive  hydropower  sitae  ia  oidy  ooa  etata. 


**  The  application  could  aUo  be  for  expaMioo. 
Improvement  or  replacement  of  exiating  fadlitiea. 

*"  The  NO!  focused  on  the  "unit  of  development" 
concept  embedded  in  section  3  of  the  FPA.  Moat  of 
the  conunantora  framed  their  comments  in  terms  of 
hydroelectric  facilitiei  at  a  "site"  rather  than  at  a 
unit  of  development  and  we  have  adopted  this 
tenniflology  for  our  discussion  herein.  What 
coaatitntes  the  parameters  of  a  "stta"  ia  an 
inherently  fact-bound  detennination  that  will  ba 
made  on  a  case-by-case  basis. 

*'  There  are  also  other  situatiooa  (not  ralevanl  to 
the  iaaaaa  diacasaed  in  this  NOi  proceediag)  in 
whick  tiM  CoauBission  wiii  conaidar  Uoaaaa 
applications  in  a  comparative  procaecUns. 


relicensing  ritould  be  based  on  a  curreat 
comprehensive  analysis  of  the  entire 
site. 

3.  In  the  comparative  proceeding,  fl»e 
Commission  will  ascertain  whether  any 
applicant  (either  the  existing  licensee  or 
a  third  party  competitor,  or  both]  has 
applied  for  a  license  that  would  develop 
all  of  the  available  capacity  at  a  site.*" 
and  if  the  proiect(s)  proposed  in  such 
application(s]  would  be  economically 
viable.  Pursuant  to  the  statutory 
standards  of  "comprehensive 
development"  and  "best  adapted,"  an 
economically  viable  proposal  by  a  third 
party  who  proposes  to  develop  all  of  the 
available  capacity  at  the  site  *'  may 
well  prevail  over  the  existing  licensee's 
marginal  preference  for  relicensing  of 
the  existing  facihties:  if  the  third  party's 
full  capacity  proposal  is  significantly 
different  from  the  superior  to  the 
existing  licensee's  proposal,  no  tie  will 
occur,  and  there  will  be  no  occasion  to 
consider  the  existing  Hcensee's  marginal 
preference.  Municipal  preference  and 
permittee  preference  will  not  apply  in 
this  situation,  which  would  constitute 
"new"  licensing  rather  than  "originar* 
licensing. 

4.  If  the  existing  licensee  has  applied 
for  a  new  license  (either  to  operate  the 
existing  project  without  change  or  for  a 
project  that  develops  more  or  all  of  the 
available  capacity  at  the  site),  the 
exfsting  licensee's  marginal  preference 
would  pertain,  and  a  third-party 
competitor  would  not  have  either  a 
permittee  or  municipal  preference  vis-a- 
vis the  existing  licensee.  Thus,  in  the 
event  tfiat  there  were  no  significant 
differences  between  the  existing 
licensee's  proposal  and  the  third-party 
applicant's  proposal,  the  "tie"  would  be 
resolved  by  the  existing  licensee's 
marginal  preference.  For  example,  the 
existing  licensee'^  marginal  preference 
will  apply,  and  the  third-party's 
municipal  or  permittee  preference  will 
not  apply,  in:  (a)  A  contest  in  which  the 
existing  licensee  and  the  third  party 
both  propose  to  operate  the  existing 
project  without  change;  and  (b)  A 
contest  in  which  the  existing  licensee 
and  the  third  party  both  propose  to 
develop  all  of  the  available  capacity  at 
the  site  [i.e.,  the  existing  capacity  plus 


**  As  uaed  in  this  discussion,  the  phraae  'tli  of 
the  available  capacity  at  the  site"  meaat  all  of  tha 
capacity  at  the  site  that  can  be  developed  for 
hydropower  purposes  consistent  with  appropriate 
airvtroninental  nitigation  and  applicable  itandards 
of  U)uipiiiheiiai«e  duttlupawal  wJ  hatt  adapted 
use  of  tha  svaiar  naooices  at  ika  aila 


UMI 
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the  incremental  capacity)  aa  improved 
versions  of  the  existing  project** 

5.  If  no  applicant  has  applied  for  a 
license  that  would  utilize  all  of  the 
available  capacity  at  the  site,  and  if  the 
existing  licensee  has  applied  for 
relicense  of  the  existing  facilities,  and  if 
a  third  party  has  applied  for  a  license  to 
develop  the  incremental  capacity  and 
the  two  proposed  projects  can  be 
operated  compatibly  with  each  other,** 
then  both  licenses  could  be  issued.** 
Under  these  circumstances,  the  license 
for  the  existing  facilities  would  be  a 
"new"  license  (relicense),  and  the 
license  to  develop  the  incremental 
capacity  would  be  an  "original"  license. 
If  more  than  one  applicant  seeks  a 
license  to  develop  the  incremental 
capacity  (and  for  only  the  incremental 
capacity),  permittee  preference  and 
municipal  preference  would  apply.  If  ■ 
third-party  applicant  seeks  to  take  over 
the  existing  facilities,  and  only  the 
existing  facilities,  the  existing  licensee 
would  have  a  marginal  preference,  and 
there  would  be  no  permittee  or 
mimicipal  preference  for  these 
facilities.** 

Our  determinations  above  are  based 
on  our  understanding  of  the 
fundamental  thrust  of  the  FPA  as 
amended  by  ECPA.  Section  15(a)(2)  of 
the  FPA  ♦*  provides  that  '*(a)ny  new 


*«  We  alto  note  the  poisibility  of  •  contMt  in 
which  the  exiiting  licenwe  propoM*  to  operata  the 
existing  proiact  and  the  thM  party  papoaaa  Is 
develap  ail  of  the  availabie  capacity  (exlftiiB  pi* 
Incremental)  at  an  impravad  versioa  of  the  axMRg 
proiect  under  citcunutance*  in  which  the  dioloa 
Iwtween  the  two  propoaak  ia  vary  doaa.  For 
Inataaoe.  there  oould  be  a  choice  betwam  • 
propoead  pmtect  that  would  generate  aere  power 
and  a  propoaed  project  that  would  better  protect  the 
environment.  Under  Ihoae  drcnnetanoea.  there 
would  dewly  be  lignificant  diSarencea  betwaan  the 
two  prayoaale,  tuch  that  the  "iBigiMl  pwfafaDoe" 
deacribed  by  the  Court  of  Appeals  aa  aiiaint  out  af 
ECPA  would  not  pertain.  The  Comniasioa  would 
reach  Ita  deteraiinetion  baaed  on  the  merita  of  4ie 
facta  presented.  In  any  evenL  third^party  MMBicipal 
or  permittee  preference  would  not«pply,  bacauao 
the  choice  would  be  made  in  a  comparative 
piuceeding  at  reliuenaing. 

*•  Section  6  of  the  n>A  doean't  apply  to  this 
situatiaa  bacaaae  the  original  hcenae  hae  expiiad 
The  teat,  therefore,  ia  oofflpreheaaiva  deveio|Wieot 
of  the  available  water  reaources,  not  physical 
interference  wiA  existing  facilities. 

**  In  that  situation,  the  Conaiiaaion'a  practiae  has 
been  to  issue  the  two  licensee  at  the  site  for  te 
same  term,  to  expire  simultaneously.  In  the  future 
the  Commaaaiaa  will  oonaidar  each  drciaiilaacai 
on  a  case-by-case  basis. 

"  We  also  recognize  the  possibility  of  a  contest 
in  which  fte  existing  licensee  propoaes  to  opswta 
the  existing  proiect  and  the  third  party  propoaes  to 
develop  only  the  unused  capacity,  but  under 
circumstances  ia  which  the  two  proposed  projects 
cannot  be  «paf«ted  coapatibly  at  the  aarae  site.  In 
that  event,  the  Commission  would  select  the 
existing  Itoaasaa's  proposal  far  raliBspaiag  of  Ita 
existing  preiaoL  Than  wovld  be  no  iMBkipal  «r 
pensitlee  pcaferanca  becauaa  the  choice  would  b* 
made  In  a  oomparativa  proceeding  at  relicensing. 

«■  IS  MS.C  a06(a)(21  (198^. 


license  issued  under  this  section  shall  be 
issued  to  the  applicant  having  the  final 
proposal  w^idi  the  Commission 
determines  is  best  adapted  to  serve  the 
public  interest  •  *  *."*•  Section 
10(a)(1)  of  the  FPA  requires  that  "nhe 
project  adopted  *  *  *  shall  be  such  as  in 
the  judgment  of  the  Commission  will  be 
best  adapted  to' a  comprehensive  plan 
for  improving  or  developing  a  waterway 
or  waterways*  *  *."  •" 

Sections  4(e)  and  10(a)  of  the  FPA.*> 
as  amended  by  section  3  of  ECPA. 
enumerate  a  broad  range  of  factors  that 
the  Commission  must  consider, 
including  protection,  mitigation  of 
damage  to,  and  enhancement  of,  fish 
and  wildlife  resources;  energy 
conservation;  protection  of  recreational 
opportunities:  and  irrigation,  flood 
control  and  water  supply;  as  well  as 
development  of  water  power.  The  clear 
thrust  cmd  purpose  of  Uiese  statutory 
provisions  is  that  Congress  intended 
that  the  Commission,  at  relicensing,  take 
a  dose,  hard  look— a  "comprehensive" 
look— at  the  hydroelectric  project  site, 
and  determine  which  project  or  projects 
would  be  most  apprtjpriate  for  that  site 
in  light  of  all  of  the  relevant 
considerations. 

In  section  2  of  ECPA.  Congress 
amended  section  7(a)  of  the  FPA  **  in 
audi  a  manner  as  to  make  the 
preference  for  states  and  munidpalities 
inappUcable  to  the  issuance  of  new 
licenses  in  the  relicensing  of  existing 
projects.  In  section  4  of  ECPA.  Congress 
amended  section  15  of  the  FPA  to  ensure 
that  in  die  relicensing  process, 
"insignificant  differences"  between 
applications  "are  not  determinative  and 
shall  not  result  in  the  transfer  of  a 
project"  As  discussed  above,  this 
provision  has  been  judicially 
characterized  as  establiriiing  a 
"marginal  preference"  for  the  incumbent 
licensee  seeking  relicense  of  an  existing 
project 


«•  IS  U.S.C  S08(aM2)  (1988). 

••>  16  U.S.C.  803(a)(1)  (1988).  In  its  entirety.  It 
reads  as  follows: 

(a)(1)  That  the  project  adopted,  including  the 
mape.  plaM.  and  specification,  ahatl  be  such  as  to 
the  judpsent  of  the  Ceaunissiaa  wiH  be  bast 
adapted  to  a  comprehenaive  plan  for  improving  or 
developing  a  waterway  or  waterways  for  the  use  or 
benent  of  interstate  or  foreign  commerce,  for  the 
improvement  and  utilization  of  water  power 
development,  for  the  adequate  protection, 
mitigation,  and  enhancement  of  fish  and  wildlife 
(including  related  spswning  grounds  and  habitat), 
and  for  other  beneficial  pnbUc  naea.  induding 
irrigation,  flood  control,  watar  snpply.  and 
reueational  and  other  porpeaes  referred  to  in 
section  4(e).  If  neoeaaary  in  order  to  secure  each 
plan  the  Conmusaion  shoD  have  aattMfMy  to  require 
the  modificatton  of  any  proiaol  and  M  the  plana  and 
spedficattons  of  tka  ptojaol  wafka  befoea  approvaL 

•>  18  U.&C  TSTta)  and  BBBfa)  pS88). 

•*  18  U.S.C  800(a)  tn8B). 


'  To  be  sore.  Congress  did  not  focus 
explicitly  on  the  appropriate  treatment 
of  tmused  available  capacity  at  an 
existing  site,  but  the  clear  thrust  of  the 
legislation  is  that  the  Commission  take 
its  dose,  hard  look  at  the  site  as  a 
comprehensive  entity.  There  is  no 
indication  that  Congress  intended  die 
existing  licensee's  marginal  preference 
to  relicensing,  or  the  restriction  on 
munidpal  preference  at  reUcensing,  to 
apply  to  anything  less  than  the  full  site 
of  the  project  whose  relicense  is  at 
issue.  We  do  not  believe,  for  instance, 
that  Congress  intended  the  existing 
licensee's  marginal  preference  to  apply 
solely  to  the  existing  fadlities,  however 
outmoded  or  inefficient  they  might  be, 
but  not  to  apply  to  proposed 
improvements  or  replacements  of  those 
fadlities,  including  more  modem  or 
effident  project  works  that  would 
develop  tmused  capacity  or  better 
protect  the  environment  Nor  do  we 
believe  that  Congress  intended  to 
accord  a  munidpal  or  permittee 
preference  to  proposals  that  would 
improve  some  isolated  portion  of  the 
project  site  at  a  potential  cost  of 
frustrating  the  comprehensive 
redevelopment  of  the  site  at 
relicensing." 

Accordingly,  we  condude  that 
Congress  intended  the  "best  adapted" 
and  "comprehensive  plan"  standards  to 
apply  to  the  site  as  a  comprehensive 
unit  at  relicensing,  and  did  not  intend  to 
accord  municipal  or  permittee 
preference  to  applications  to  develop 
any  particular  portion  of  the  site.  It 
follows  from  this  that  all  reasonably 
contemporaneous  applications  to 
develop  ot  operate  hydroelectric 
facilities  at  the  site  must  be  considered 
Jointly,  in  a  comprehensive  proceeding 
at  relicensing  that  includes  a 
determination  of  the  actual  capadty  of 
the  site  in  light  of  modem  technology 
and  ctirrent  understanding  and 
sensitivity  to  environmental  values. 
Within  that  context  we  can  evaluate  the 
proposals  to  operate  existing  facilities  or 


■•  In  this  neaid.  we  agree  with  NHA  (coauneoU 
at  lS-14)  that  Montana  Power  Co.  v.  Federal  Power 
Commission.  288 F.2d  335  (DC.  Cir.  1962).  does  not 
require  that  proposals  to  develop  unused  capadty 
at  a  site  be  tresfed  as  original  licensing  That  case 
involved  s  determination  of  headwater  benefits. 
and  pi«dal«d  the  eoactaMnt  of  ECPA  The  court 
constraed  the  FPA  as  aathoricing  aeparau  lioonaing 
(aa  oppoaed  to  amending  the  axtaoi  Uoanae)  of 
additional  projed  works  at  a  unit  of  deveiofnent 
The ooM«'siisiislag.hnw*i'ef,  doaa  net  predude 

Hie  uii|>iahsnalTa  Mtabit*  t*  ''" '"fl  '^'*  ** 

mandatod  liy  BCPA.  flor  dees  tt  predude  ttcaostog 

of  the  best  adapted  prapoaa1(t)  that  emerge  ia  the 

reUcensing  process. 
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to  develop  new  facilities,  and  select  the 
best  adapted  proposal(s).** 

We  regard  the  matter  of  a  moratorium 
on  applications  to  be  a  very  close 
question.  On  balance,  we  have 
concluded  that  our  purposes  can  best  be 
achieved  on  a  case-by-case  basis.  If  a 
third  party  files  an  appUcation  (for 
either  a  preliminary  permit  or  a  license) 
to  develop  unused  capacity  at  the  site  of 
an  existing  licensed  project,  the  licensee 
can  file  a  motion  to  intervene  stating  its 
reasons  why  the  appHcation  should  be 
considered  in  a  comprehensive 
proceeding  at  relicensing.  We  can  then 
consider  the  matter  on  the  facts 
presented. 

If  an  application  for  a  license  is  for 
unused  incremental  capacity,  and  if  it  is 
filed  at  a  time  when  an  existing  license 
for  a  project  at  the  same  site  is 
approaching  expiration,  the  Commission 
will  determine  on  a  case-by-case  basis 
whether  to  defer  consideration  of  the 
application  to  a  comparative  proceeding 
at  relicense.  If  deferring  the  license 
application  would  result  in  that 
application  becoming  stale  or  obsolete, 
we  may  dismiss  the  application  without 
prejudice  to  reeling  it  in  the  relicense 
proceeding. 

In  light  of  our  determinations  above 
on  permittee  preference,  we  will  not 
impose  a  moratorium  on  preliminary 
permit  applications.  The  permit  would 
afford  the  permittee  a  tie-breaking 
preference  over  other  third-party 
applicants  for  the  incremental  capacity, 
but  not  against  any  comprehensive 
proposals  (either  by  the  existing 
licensee  or  by  a  third  part)  applicant)  at 
relicensing  to  develop  all  of  the  capacity 
at  the  site.^'  If  permit  applicants  are 
willing  to  incur  the  risks  inherent  in  this 
framework,  it  does  not  appear  necessary 
to  preclude  them  from  obtaining  a 
permit  and  developing  an  application  for 
a  license.  { 

As  long  as  related  license  applications' 
are  considered  together  in 
comprehensive  proceedings  at  relicense, 
and  as  long  as  preferences  are  accorded 
only  in  situations  where  such 
preferences  are  appropriate,  we 
perceive  no  harm  to  existing  licensees  in 
allowing  third-party  incremental 
capacity  applicants  to  file  an  application 
for  a  license,  and  to  both  file  for  and 
receive  a  preliminary  permit.  These 
filings  put  the  existing  licensee  on  notice 


of  the  third  party's  intentions,  and  may        ACnON;  Final  regulations 
thereby  assist  the  existing  licensee  in  ~.    \  ' 


01  uie  uuro  pany  s  miennons,  and  may 
thereby  assist  the  existing  licensee  i 
preparing  its  relicense  application. 
These  filing  would  also  serve  to  alert  the 
Commission  as  to  the  views  of  various 
interested  persons  as  to  the  potential 
capacity  at  the  site. 

By  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

Appendix  A 

List  of  Commentera 

1.  Alabama  Power  Company  (Alabama). 

2.  Amencan  Public  Power  Association  (Public 

Power). 

3.  Duke  Power  Compjiny  (Duke). 

4.  Edison  Electric  Institute  (EEIJ. 

5.  Georgia  Power  Company  (Georgia). 

6.  Idaho  Power  Company. 

7.  Incumbent  Licensee  Group  (Incumbents)." 

8.  Long  Lake  Energy  Corporation  (Long  Lake). 

9.  Montana  Power  Company  (Montana). 

10.  National  Hydropower  Association  (NHA). 

11.  Niagara  Mohawk  Power  Corporation 

(Niagara). 

12.  Pacific  Gas  and  Electric  Company  (PG&E). 

13.  Portland  General  Electric  Company 

(Portland). 

14.  Public  Generating  Pool  (Public  Pool). 

15.  Public  Service  Company  of  Colorado 

(Colorado). 
18.  Public  Systems." 

17.  Puerto  Rico  Electric  Power  Authority 

(Puerto  Rico). 

18.  State  of  New  York  Department  of  Public 

Service  (New  York). 

19.  Washington  Water  Power  (Washington). 
Reply  comments  were  flled  by  EEI, 

Niagara,  Public  Systems,  Public  Pool,  and 
Georgia.  All  of  the  commenters  listed  above 
filed  initial  comments  except  Niagara 
Mohawk  and  Public  Pool. 
[FR  Doc.  92-1141  Filed  l-15-fl2;  8:45  am] 
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OEPARTMEHT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parti 
[T.O.  8389] 
RIN  1545-AP72 

Taxation  of  Fringe  Benefits  and 
Exclusions  Fronr)  Gross  Income  of 
Certain  Fringe  Benefits 

AGENCY:  Internal  Revenue  Service, 
Treasury. 


**  Aj  described  hereia  there  will  t>«  a  sequence 
of  inquiries  in  the  Commission's  analysis  of  the 
proposals,  but  these  steps  are  intended  to  culminate 
in  a  single  order. 

**  The  preliminary  permit,  when  issued,  would 
contain  appropriate  conditions  defining  the  scope  of 
the  preference  accorded  therein,  and  whether  that 
determination  is  deferred  to  a  subsequent 
proceeding. 


**  Incumt>ents  is  comprised  of  Georgia  Pacific 
Corporation,  Lockhart  Power  Company,  Milliken 
and  Company,  Elkem  Metals  Company,  Topoco, 
Inc.  and  Yadkin.  Inc. 

*'  Public  Systems  is  comprised  of  the  Northern 
California  Power  Agency:  the  Electric  Department 
of  Burlington.  Vermont:  the  Holyoke.  Massachusetts 
Gas  k  Electric  Department:  and  the  Cities  of  Azusa. 
Colton  and  Riverside,  California. 


summary:  This  document  contains  final 
amendments  of  two  provisions  of  the 
fringe  benefit  regulations  concerning  the 
taxation  and  valuation  of  fringe  benefits 
and  exclusion  from  gross  income  for 
certain  fringe  benefits.  The  final 
amendments  affect  any  person 
providing  or  receiving  these  fringe 
benefits  and  provide  these  persons  with 
the  guidance  necessary  to  comply  with 
Jie  law. 

EFFECTIVE  DATE:  The  final  amendments 

to  the  fringe  benefit  regulations  are 

effective  July  1, 1991. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Marianne  Dyson  at  202-377-9372  (not  a 

toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  20, 1991,  a  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  (56  FR  23038).  The  notice 
contains  proposed  amendments  to  the 
fringe  benefit  regulations  under  sections 
61  and  132  of  the  Internal  Revenue  Code 
of  1966  (Code).  These  proposed 
amendments  provide  guidance  on  the 
tax  freatment  of  certain  transportation 
provided  by  an  employer  to  or  from  an 
employee's  workplace  due  to  imsafe 
conditions  surrounding  the  employee's 
workplace  or  residence  and  increase  the 
dollar  amount  of  the  de  minimis 
exclusion  for  public  transit  passes 
provided  to  employees  for  commuting  on 
public  transit  systems. 

Comments  were  received  fi*om  the 
public,  and  on  July  1, 1991,  the  Interna! 
Revenue  Service  held  a  public  hearing 
concerning  the  proposed  amendments. 
In  response  to  the  comments  received 
and  the  statements  made  at  the  public 
hearing,  the  proposed  amendments  have 
been  adopted  as  revised  by  this 
Treasury  decision. 

The  amendments  to  the  final 
regulations  contained  in  this  document 
apply  as  of  July  1, 1991.  The 
amendments  to  the  final  regulations 
under  section  61  are  contained  in  S  1.61- 
21.  The  amendments  to  the  final 
regulations  imder  section  132  are 
contained  in  i  1.132-6. 

Summary  of  Comments  and  Explanation 
of  Provisions 

1.  Interaction  of  Employer-Provided 
Transportation  Due  to  Unsafe 
Conditions  Rule  and  Existing  De 
Minimis  Transportation  Fare  Rules 

Numerous  commentators  requested 
clarification  of  the  interaction  between 
the  new  commuting  valuation  rule  and 
the  two  employer-provided 


UMI 
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transportation  fare  rule*  contained  in 
the  de  minimis  fringe  benefit  regulatioos 
under  section  132{e]  of  the  Code.  Under 
the  &8t  de  minimis  fringe  rule.  S  1'132- 
e(d)(2K>).  the  value  of  local 
transportation  fare  is  totally  excludable 
from  gross  income  as  a  de  minimis 
fringe  for  any  employee  (regardless  of 
income),  if  the  benefit  is  reasonable  and 
is  provided  on  an  occasional  basis 
because  overtime  requires  an  extension 
of  the  employee's  normal  worit  schedule. 

The  second  de  minimis  fringe  rule, 
which  is  contained  in  B  1.132-6(d)(2)(iu)< 
provides  only  a  partial  de  minimis 
exclusion  for  lo(»l  transportation 
furnished  to  employees  for  use  in 
commuting  to  and  from  work  because  of 
unusual  circumstances.  This  exdusion  is 
available  only  to  "noncontrol" 
employees  who  are  provided  local 
transportation  because  it  is  unsafe  to 
use  other  available  means  of 
transportation.  The  determination  of 
unusual  circumstances  is  made  widi 
respect  to  die  employee  receiving  the 
transportation  and  is  based  on  the  facts 
and  circumstances.  For  example, 
situations  in  which  an  employee  is 
asked  to  work  outside  his  normal  woik 
hours  or  to  make  a  temporary  shift 
change  are  considered  unusual.  Factors 
indicating  unsafe  conditions  are  the 
history  of  crime  in  the  geographic  area 
Burroimding  the  employee's  workplace 
or  reaidenoe  and  the  time  (rf  day  during 
which  the  employee  must  commute.  If 
unusual  circumstances  and  unsafe 
conditions  exist  and  the  employer 
transports  the  employee  between  woilc 
and  home,  the  excess  of  die  value  of 
each  one-way  commute  over  $1.S0  is 
exdudaUe  from  die  employee's  gross 
income,  provided  the  employee  is  not  a 
control  employee.  For  1991,  the 
definition  of  control  emplojree  under 
S  1.61-21(f)(5)  indudes  officers, 
directors,  one-percent  owners,  or  any 
employees  earning  $121,070  or  more.  For 
government  employees,  die  definition  of 
contrri  employee  under  f  1.61-Z1({X^ 
covers  any  elected  offidal  or  any 
employee  earning  $101,900  or  more. 

Unlike  the  rules  of  exdusion  set  fordi 
in  S  1.132-«(dH2)  (i)  and  (iii),  die  spedal 
valuation  rule  of  I  l.ei-21(k)  does  not 
have  an  overtime  or  unusual 
circumstances  work  requirement.  Ine 
new  nde  applies  to  situations  in  wUcfa 
local  transportation  fare  is  provided  to 
qualified  employees  who,  under 
appropriate  circumstanoes,  are  receiving 
die  benefit  even  diough  their  regidar 
working  hours  have  not  been  eKtendad 
or  changed.  The  BKMt  typicd  example  is 
die  quahBed  ai^t  aUit  worioer  who 
does  not  work  gveitlnie.  bat  is  provided 
traasportatioa  to  woric  each  avennig 


because  of  unsafe  conditions.  The 
special  valuation  rule  applies  if  an 
employee  is  a  "nonexeaipt"  employee 
subject  to  the  Fair  Labor  Standards  Act 
of  1938  (as  amended),  29  U.S.C.  210-219 
(FLSA),  earns  less  than  $60,535  in  1991, 
and  receives  local  transportation  to  or 
fh}m  work  because  of  security  concerns 
(i.e.,  at  the  time  of  day  the  employee 
would  ordinarily  walk  or  use  public 
transportation,  these  forms  of 
commuting  would  be  considered  imsafe 
by  a  reasonable  person).  If  the  rule 
applies,  the  excess  of  the  value  of  eadi 
one-way  commute  over  $1.50  is 
excludable  from  the  employee's  gross 
income. 

The  absence  of  an  overtiflie  or 
unusual  circumstances  woric 
requirement  does  not  mean  that  die  rule 
is  available  only  to  employees  who 
receive  the  benefit  before  or  after  their 
regular  work  MHi,  The  rule  may  also 
be  used  to  value  transportation  provided 
to  employees  who  woiic  overtime, 
provided  that  they  otherwise  meet  the 
requirements  of  the  regulation.  For 
example,  a  day-ahift  employee  may 
fr«quendy  work  overtime  into  the 
evening  hours,  at  whkh  time  the 
employee's  usual  means  of  commuting 
between  work  and  home  (i.e.,  walking  or 
using  public  transportation)  would  be 
considered  unsafe.  If  transportation 
home  is  furnished  to  the  empkqree  on 
more  than  an  occasional  basis,  the 
transportation  would  not  be  excludable 
under  i  1.132-6(d)(2)(i)  as  a  de  minimis 
fringe.  Similarly,  tf  the  transportation  is 
provided  under  circumstances  that  do 
not  qualify  as  unusual  die  value  of  die 
ben^ts  in  excess  of  $1.50  per  one-way 
commute  would  not  be  excludable  under 
i  1.182-6(d)t2Htii).  Widi  die 
implementation  of  the  new  rale,  the 
transportation  home  may  be  valued  at 
SlJSO  per  trip,  provided  the  day-shift 
employee  is  qoahfied  within  the 
meaning  of  1 1.61-21(k)  and  unsafe 
conditions  exist 

Alternative  Transportation:  WaOdng  or 
Using  Public  Transportation 

Commentators  suggested  that  die  new 
commuting  valuation  rule  riionld  be 
expanded  to  tndade  transportation  or 
transportation  fare  provided  to 
employees  other  dian.  those  who  «ro«M 
odierwise  waft  or  ose  public 
transportation  to  oommate  to  aid  from 

work. 

The  pwpose  of  the  aew  nde  is  to 
assiat  lower  paid  non-professionals  «dio 
would  ordinintty  wa&  OT  «se  public 
tiansportation  when  ooanavling,  but  are 
uaabla  to  do  so  because  of  ansafa 
conditioM  at  die  time  of  day  diey  nnst 
cooMMt*.  Therefera.  dM  i^e  ki  dM  final 
regulations  has  not  bean  expanded  to 


e 

cover  employees  who  have  other  modes 
of  transportation  available  to  them. 

It  was  also  suggested  that  guidance 
should  be  given  as  to  how  or  whether 
employers  should  investigate  or 
substantiate  the  employee's  alternative 
mode  of  commuting  to  and  from  work.  In 
the  interest  of  avoiding  unnecessary 
complexity,  the  final  regulations  do  not 
offer  additional  guidelines,  but  rely 
instead  on  employers'  ability  to  auke 
proper  determinations  through  existing 
personnel  management  procedures.  To 
alleviate  employer  oonoems  that 
absohite  certainty  is  required  on  a  day- 
by-day  basis  when  determining 
alternative  mode  of  transportation 
avaUable  to  the  employee,  the  final 
regulations  provide  that  the  valuation 
rule  is  available  to  easpkiyees  who 
would  ordinarily  walk  or  use  pidilic 
transportation. 

Definition  of  Employer-Provided 
Transportation 

Several  commentators  questioned 
whedier  the  definition  of  "employef^ 
provided  transportation"  includes  cash 
reimbursements  for  transportation  paid 
direcdy  by  employees  or  whether  the 
definition  is  limited  to  transportation 
provided  by  the  employer  pursuant  to  an 
agreement  with  an  independent  taxi  or 
'  car  service  company.  The  most  typical 
example  of  a  cash  reimbursement 
involves  the  small  employer  that  does 
not  have  an  account  with  a  car  service 
company,  but  reimburses  qualified 
employees  for  cab  rides.  To  address  diis 
concern,  the  finid  regulations  provide 
that  cash  reimbursements  made  by  an 
employer  to  an  employee  to  cover  the 
cost  of  purchasing  transportation  frxias 
an  unrelated  third  party  (Le..  hiring  a 
cab)  will  be  ti«ated  as  employer- 
provided  tranaportatioa  provided  the 
reimbursement  is  made  under  a  bona 
fide  reimbursement  arrangement 

In  addition,  coounentators  inqufred  as 
to  whether  die  definition  of  "employer- 
provided  tranaportation"  includes 
transportation  in  an  enfMoyer-owned  or 
leased  vehicle.  The  requirement  that  the 
transportation  be  pordiased  from  a 
party  diat  is  not  related  to  die  employer 
has  not  been  expanded  in  die  final 
regalatioos  because  die  regulations 
under  section  n  of  die  Code  abaady 
provide  special  valuation  r^s  for 
conanatii^  in  eraployeriiraivided 
vehicles.  For  axaapliB.  employers 
desiring  to  oae  amplojrar-owiied  or 
leased  mtooMbiles  may  rdy  on  the 
rulae  relating  to  employer-provided  van- 
pools  and  v^ddes  covered  by  written 
"comamdne-oidy^  policies.  See  1 1.91- 
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Hourly.  Nonexempt  Employees 

Many  commentators  requested 
clarification  of  the  requirement  that 
employees  must  be  "paid  on  an  howly 
basis"  in  order  to  be  qualified.  The  final 
regulations  provide  that  if  an  employee's 
compensation  is  stated  on  an  annual 
basis,  the  employee  may  nonetheless  be 
treated  as  "paid  on  an  hourly  basis," 
provided  the  employee  is  not  claimed  to 
be  exempt  from  the  minimum  wage  and 
maximum  hour  provisions  of  the  FLSA 
and  is  paid  overtime  wages  either  equal 
to  or  exceeding  one-and-a-half  times  the 
employee's  regular  hourly  rate  of  pay. 

DeRnition  of  Compensation 

In  the  interest  of  consistency,  the  fmal 
regulations  modify  the  proposed 
regulations  to  provide  that  the  definition 
of  "compensation"  under  the  new 
valuation  rule  is^the  same  as  the 
definition  of  "compensation"  used  for 
purposes  of  applying  the  commuting 
valuation  rjle  of  S  1.61-21(f)  and  the 
partial  de  minimis  exclusion  of  S  1132- 
6(d)(2)(iii].  Thus,  an  employer  relying  on 
any  of  these  three  rules  must  determine 
compensation  in  the  same  manner  for  all 
employees. 

2.  Public  Transit  Passes        | 

Dollar  Increase  From  $15  to  $21 

Numerous  comments  were  received 
that  increasing  the  de  minimis  exclusion 
for  public  transit  passes  from  $15  to  $21 
was  not  sufficient  to  promote  use  of 
public  transportation.  The  $15  de 
minimis  exclusion  for  public  transit 
passes  arises  out  of  the  legislative 
history  accompanying  the  Tax  Reform 
Act  of  1984.  Public  Law  No.  98-369, 
section  5.31. 98  Stat.  494.  which  added 
section  132(e]  to  the  Code.  Under 
section  132(e).  property  or  services  not 
otherwise  tax-free  are  excluded  from 
gross  income  if  (after  taking  into 
account  the  frequency  with  which  they 
are  provided]  the  value  of  the  benefits  is 
80  small  that  accounting  for  the  property 
or  service  would  be  unreasonable  or 
administratively  impracticable.  The 
legislative  history  to  the  Act  specifically 
lists  monthly  transit  passes  provided  at 
a  discount  not  exceeding  $15  as  an 
example  of  a  de  minimis  fringe  benefit 
H.R.  Rep.  No.  861. 98th  Cong..  2d  Sess. 
1168  (1984).  1984-3  (Vol.  2)  C.B.  422. 
Increasing  the  $15  de  minimis  exclusion 
for  transit  passes  to  $21  to  reject  the 
cost  of  hving  furthers  the  Congressional 
purpose  tuiderlying  the  directive  in  the 
legislative  history  concerning  public 
transit  passes.  Thus,  the  cost-of-living 
adjustment  for  public  transit  passes 
should  not  be  read  as  an  expansion  of 
the  limits  otherwise  set  forth  in  §  1.132-6 


with  respect  to  value  or  fi^quency  of  de 
minimis  fringes. 

Reimbtvsements  for  PubUc  Transit 
Commuting  Expenses 

The  final  regulations  provide  that 
reimbursements  made  by  an  employer  to 
an  employee  after  December  31, 1988,  to 
cover  the  cost  of  commuting  on  a  public 
transit  system  are  excludable  as  de 
minimis  hinges  under  section  132(e) 
provided  that  the  employee  does  not 
receive  more  than  $21  (^5  for  months 
ending  before  )uly  1, 1991)  in  such 
reimbursements  with  respect  to 
commuting  costs  paid  in  any  given 
mouth.  Under  this  provision,  the 
reimbursements  must  be  made  under  a 
bona  fide  reimbursement  arrangement. 
In  lieu  of  requiring  substantiation  each 
time  an  employee  incurs  an  expense  for 
commuting  on  a  public  transit  system,  a 
reimbursement  arrangement  will  be 
treated  as  bona  fide  if  the  employer 
establishes  appropriate  procediu^s  for 
periodically  verifying  that  the 
employee's  use  of  public  transportation 
for  commuting  is  consistent  with  the 
value  of  the  benefit  provided  by  the 
employer  for  that  purpose. 

The  provision  allowing  for  cash 
reimbursements  comports  with  the 
legislative  clarification  in  the  Senate 
Finance  Conunittee  Report  to  the  Tax 
Reform  Act  of  1986,  S.  Rep.  No.  313, 99th 
Cong..  2d  Sess.  1026  (1986).  Specifically, 
the  report  indicates  that  the  de  minimis 
fiinge  exclusion  includes  tokens, 
vouchers,  and  reimbursements  to  cover 
the  costs  of  commuting  by  public  transit, 
as  long  as  the  amount  provided  by  the 
employer  does  not  exceed  $15  a  month 
($180  a  year).  The  report  also  provides 
that  the  value  of  all  such  transit  benefits 
(including  any  discounts  on  passes) 
furnished  to  the  same  individual  are 
aggregated  for  purposes  of  determining 
whether  the  $15  limit  is  exceeded.  The 
clarification  applies  to  reimbursements 
paid  after  December  31, 1988. 

Special  Analysis 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations,  and.  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  were  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 


Drafliiig  Infonnation 

The  principal  author  of  these 
regulations  is  Marianna  Dyson,  Office  of 
the  Assistant  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
Internal  Revenue  Service.  However, 
personnel  frtim  other  offices  of  the 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  28  CFR  1.61-1 
Through  1.133-lT 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  the  Amendments  to  die 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  for  part  1 
is  amended  in  part  by  removing  the  first 
authority  citation  for  S  1.61-2T  et  al  and 
by  adding  the  following  new  citations  in 
numerical  order  to  read  as  follows: 

Authority:  Sec.  7805, 68A  Stat.  917  (28 
U.S.C.7805)*  •  *  Sea  1.61-2T  also  issued 
under  26  U.S.C.  61;  Sec.  1.61-21  also  issued 
under  28  U.S.C.  81  *  *  *  Sections  1.132-0 
through  1.132-8T  also  issued  under  28  U.S.C 
132*  *  • 

Par.  2.  Section  1.61-21(k)  is  added  to  read 
as  follows: 

S 1X1-21    Taxation  of  fringe  benefits. 

(k)  Commuting  valuation  rule  for 
certain  employees — (1)  In  general. 
Under  the  rule  of  this  paragraph  (k),  the 
value  of  the  commuting  use  of  employer- 
provided  transportation  may  be 
determined  under  paragraph  {k)(3)  of 
this  section  if  the  following  criteria  are 
met  by  the  employer  and  employee  wnth 
respect  to  the  transportation: 

(i)  The  transportation  is  provided, 
solely  because  of  unsafe  conditions,  to 
an  employee  who  would  ordinarily  walk 
or  use  pubUc  transportation  for 
commuting  to  or  from  work; 

(ii)  The  employer  has  established  a 
written  policy  (e.g.,  in  the  employer's 
personnel  manual)  imder  which  the 
transportation  is  not  provided  for  the 
employee's  personal  purposes  other 
than  for  commuting  due  to  unsafe 
conditions  and  the  employer's  practice 
in  fact  corresponds  with  the  policy; 

(iii)  The  transportation  is  not  used  for 
personal  purposes  other  than  commuting 
due  to  unsafe  conditions;  and 

(iv)  The  employee  receiving  the 
employer-provided  transportation  is  a 
qualified  employee  of  the  employer  (as 
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deHned  in  paragraph  (k)(6)  of  Uiis 
section). 

(2)  Trip-by-trip  basis.  Hie  special 
valuation  rule  of  this  paragraph  (k) 
applies  on  a  trip-by-trip  basis.  If  an 
employer  and  employee  fail  to  meet  the 
criteria  of  paragraph  (k)(l)  of  this 
section  with  respect  to  any  trip,  the 
value  of  the  transportation  for  that  trip 
is  not  determined  under  paragraph  [k)(3) 
of  this  section  and  the  amount  includible 
in  the  employee's  income  is  determined 
by  reference  to  the  fair  market  value  of 
the  transportation. 

(3)  Commuting  value — (i)  $1.50  per 
one-way  commute.  If  the  requirements 
of  this  paragraph  (k)  are  satisfied,  the 
value  of  the  commuting  use  of  the 
employer-provided  transportation  is 
$1.50  per  one-way  commute  (i.e.,  from 
home  to  work  or  from  work  to  home). 

(ii)  Value  per  employee.  U 
transportation  is  provided  to  more  than 
one  qualiRed  employee  at  the  same 
time,  the  amount  includible  in  the 
income  of  each  employee  is  $1.50  per 
one-way  commute. 

(4)  Definition  of  employer-provided    -' 
transportation.  For  purposes  of  this 
paragraph  (k),  "employer-provided 
transportation"  means  transportation  by 
vehicle  (as  defined  in  paragraph  (f)(4]  of 
this  section)  that  is  purchased  by  the 
employer  (or  that  is  purchased  by  the 
employee  and  reimbursed  by  the 
employer)  &om  a  party  that  is  not 
related  to  the  employer  for  the  purpose 
of  transporting  a  quaUfied  employee  to 
or  from  work.  Reimbursements  made  by 
an  employer  to  an  employee  to  cover  the 
cost  of  purchasing  transportation  (e.gM 
hiring  cabs)  must  be  made  under  a  bona 
fide  reimbursement  arrangement. 

(5)  Unsafe  conditions.  Unsafe 
conditions  exist  if  a  reasonable  person 
would,  under  the  facts  and 
circumstances,  consider  it  unsafe  for  the 
employee  to  walk  to  or  from  home,  or  to 
walk  to  or  use  public  transportation  at 
the  time  of  day  the  employee  must 
commute.  One  of  the  factors  indicating 
whether  it  is  unsafe  is  the  history  of 
crime  in  the  geographic  area 
surrounding  the  employee's  woricplace 
or  residence  at  the  time  of  day  the 
employee  must  commute. 

(6)  Qualified  employee  defined— [i]  In 
general.  For  purposes  of  this  paragraph 
(k),  a  qualified  employee  is  one  who 
meets  the  following  requirements  with 
respect  to  the  employer 

(A)  The  employee  performs  services 
during  the  current  year,  is  paid  on  an 
hourly  basis,  is  not  claimed  under 
section  213(a)(1)  of  the  Fair  Labor 
Standards  Act  of  1938  (as  amended),  29 
U.S.C.  201-219  (FLSA),  to  be  exempt 
from  the  minimum  wage  and  maximum 
hour  provisions  of  the  FLSA.  and  is 


within  a  classification  with  respect  to 
which  the  employer  actually  pays,  or 
has  specified  in  writing  that  it  will  pay, 
compensation  for  overtime  equal  to  or 
exceeding  one  and  one-half  times  the 
regular  rate  as  provided  by  section  207 
of  the  FLSA:  and 

(B)  The  employee  does  not  receive 
compensation  from  the  employer  in 
excess  of  the  amount  permitted  by 
section  414(q)(l)(C)  of  the  Code. 

(ii)  "Compensation" and  "paid on  an 
hourly  basis"  defined.  For  purposes  of 
this  paragraph  (lie),  "compensation"  has 
the  same  meaning  as  in  section 
414(q)(7).  Compensation  includes  all 
amounts  received  from  all  entities 
treated  as  a  single  employer  under 
section  414  (b),  (c).  (m),  or  (o).  Levels  of 
compensation  shall  be  adjusted  at  the 
same  time  and  in  the  same  manner  as 
provided  in  section  415(d).  If  an 
employee's  compensation  is  stated  on 
an  annual  basis,  the  employee  is  treated 
as  "paid  on  an  hourly  basis"  for 
purposes  of  this  paragraph  (k)  as  long  as 
the  employee  is  not  claimed  to  be 
exempt  from  the  minimum  wage  and 
maximum  hour  provisions  of  the  FLSA 
and  is  paid  overtime  wages  either  equal 
to  or  exceeding  one  and  one-half  the 
employee's  regular  hourly  rate  of  pay. 

(iii)  FLSA  compliance  required.  An 
employee  will  not  be  considered  a 
qualified  employee  for  purposes  of  this 
paragraph  (k),  unless  the  employer  is  in 
compliance  withjhe  recordkeeping 
requirements  concerning  that 
employee's  wages,  hours,  and  other 
conditions  and  practices  of  employment 
as  provided  in  section  2ll(c]  of  the 
FLSA  and  29  CFR  part  516. 

(iv)  Issues  arising  under  the  FLSA.  If 
questions  arise  concerning  an 
employee's  classification  under  the 
FLSA,  the  pronouncements  and  rulings 
of  the  Administrator  of  the  Wage  and 
Hour  Division.  Department  of  Labor  are 
determinative. 

(v)  Non-qualified  employees.  If  an 
employee  is  not  a  qualified  employee 
within  the  meaning  of  this  paragraph 
(k](6},  no  portion  of  the  value  of  the 
commuting  use  of  employer-provided 
transportation  is  excluded  under  this 
paragraph  (k). 

(7)  Examples.  This  paragraph  (k)  is 
illustrated  by  the  following  examples: 

Example  1.  A  and  B  are  word-processing 
clerks  employed  by  Y,  an  accounting  firm  in  a 
large  metropolitan  area,  and  both  are 
qualified  employee*  under  paragraph  (k)(6)  of 
this  section.  The  nonnal  working  hours  for  A 
and  B  are  from  114X1  p.m.  until  7:00  a.m.  and 
public  transportatioa  the  only  means  of 
transportation  available  to  A  or  B,  would  be 
considered  unsafe  by  a  reasonable  person  at 
the  time  they  are  required  to  commute  from 
home  to  work.  In  response,  Y  hires  a  car 


service  to  pick  up  A  and  B  at  their  homes 
each  evening  for  purposes  of  transporting 
them  to  work.  The  amount  includible  in  the 
income  «f  both  A  and  B  is  Sl.50  for  the  one- 
way commute  from  home  to  work. 

Example  2.  Assume  the  same  facts  as  in 
Example  1,  except  that  Y  also  hires  a  car 
service  to  return  A  and  B  to  their  homes  each 
morning  at  the  conclusion  of  their  shifts  and 
public  transportation  would  not  t>e 
considered  unsafe  by  a  reasonable  person  at 
the  time  of  day  A  and  B  commute  to  their 
homes.  The  value  of  the  commute  from  work 
to  home  is  includible  in  the  income  of  both  A 
and  B  by  reference  to  fair  market  value  since 
unsafe  conditions  do  not  exist  for  that  trip. 

Example  3.  C  is  an  associate  for  Z,  a  law 
firm  in  a  metropolitan  area.  The  normal 
working  hours  for  Cs  law  firm  are  from  9 
a.m.  until  6  p.m.,  but  Cs  ordinary  ofTice  hours 
are  from  10  a.m.  until  8  p.m.  Public 
transportation,  the  only  means  of 
transportation  available  to  C  at  the  time  C 
commutes  from  work  to  home  during  the 
evening,  would  be  considered  unsafe  by  a 
reasonable  person.  In  response,  Z  hires  a  car 
service  to  take  C  home  each  evening.  C  does 
not  receive  annual  compensation  from  Z  in 
excess  of  the  amount  permitted  by  section 
414(q)(l)(C)  of  the  Code.  However.  C  is 
treated  as  an  employee  exempt  from  the 
provisions  of  the  FLSA  and.  accordingly,  is 
not  paid  overtime  wages.  Therefore,  C  is  not 
a  qualified  employee  within  the  meaning  of 
paragraph  (k)(6)  of  this  section.  The  value  of 
the  commute  from  work  to  home  is  includible 
in  Cs  income  by  reference  to  fair  market 
value. 

(8)  Effective  date.  This  paragraph  (k)  >' 
applies  to  employer-provided 
transportation  provided  to  a  qualified 
employee  on  or  after  July  1, 1991. 

Par.  3.  Section  1.132-6  is  amended  as 
follows:  J 

1.  Paragraph  (d)(1)  is  revised. 

2.  The  second  sentence  of  paragraph 
(d)(3)  is  revised. 

3.  The  last  sentence  of  paragraph 
(d)(4)  is  revised. 

4.  The  revisions  read  as  follows: 

f1.132-«    D9  mmimto  frmgM. 

•  *  •  *  *  1 

(d)  •  •  * 

(1)  Transit  losses.  A  public  transit 
pass  provided  at  a  discount  to  defray  an 
employee's  commuting  costs  may  be 
excluded  ft-om  the  employee's  gross 
income  as  a  de  minimis  fringe  if  such 
discount  does  not  exceed  $21  in  any 
month.  The  exclusion  provided  in  this 
paragraph  (d)(1)  also  applies  to  the 
provision  of  tokens  or  fare  cards  that 
enable  an  individual  to  travel  on  the 
public  transit  system  if  the  value  of  such 
tokens  and  fare  cards  in  any  month  does 
not  exceed  by  more  than  $21  the  amount 
the  employee  paid  for  the  tokens  and 
fare  cards  for  such  month.  Similariy,  the 
exclusion  of  this  paragraph  (d)(1) 
applies  to  the  provision  of  a  voucher  or 
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similar  instruments  that  is  exchangeable 
solely  for  tokens,  fare  cards,  or  other 
instruments  that  enable  the  employee  to 
use  the  public  transit  system  if  the  value 
of  such  vouchers  and  other  instruments 
in  any  month  does  not  exceed  $21.  The 
exclusion  of  this  paragraph  (d)(l]  also 
applies  to  reimbursements  made  by  an 
employer  to  an  employee  after 
December  31. 1988.  to  cover  the  cost  of 
commuting  on  a  public  transit  system. 
provided  the  employee  does  not  receive 
more  than  $21  in  such  reimbursements 
for  commuting  costs  in  any  given  month. 
The  reimbursement  must  be  made  imder 
a  bona  fide  reimbursement  arrangement. 
A  reimbursement  arrangement  will  be 
treated  as  bona  fide  if  the  employer 
establishes  appropriate  procedures  for 
verifying  on  a  periodic  basis  diat  the 
employee's  use  of  public  transportation 
for  commuting  is  consistent  with  the 
value  of  the  benefit  provided  by  the 
employer  for  that  purpose.  The  amount 
of  in-kind  public  transit  commuting 
beneHts  and  reimbursements  provided 
during  any  month  that  are  excludible 
under  this  paragraph  (d)(l]  is  limited  to 
$21.  For  months  ending  before  July  1, 
1991.  the  amount  is  $15  per  month.  The 
exclusion  provided  in  this  paragraph 
(d)(l}  does  not  apply  to  the  provision  of 
any  beneRt  to  defray  public  transit 
expenses  incurred  for  personal  travel 
other  than  conunuting. 


(3)*  *  •  For  example,  the  fact  that 
$252  (i.e.,  $21  per  month  for  12  months) 
worth  of  public  transit  passes  can  be 
excluded  from  gross  income  as  a  de 
minimis  fringe  in  1992  does  not  mean 
that  any  fringe  benetit  with  a  value 
equal  to  or  less  than  $252  may  be 
excluded  as  a  de  minimis  fringe.  *  *  * 

(4)  *  *  *  For  example,  if.  in  1992.  an 
employer  provides  a  $50  monthly  public 
transit  pass,  the  entire  $50  must  be 
included  in  income,  not  just  the  excess 
value  over  $21. 

Frad  T.  Goldbmg,  Jr., 

Commissioner  of  Interna/ Revenue. 
Approved:  Decemberia,  1991. 

Konnetfa  W.  Gidmn, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  92-1116  Filed  1-15-92;  8:45  am] 

MUJNO  CODE  MSIMI-M 


Office  of  Forctgn  Asaeta  Control 
31 CFR  Part  500 

Foreign  Aaaeta  Control  Regiiiationa 

AOeiCV:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 


action:  Final  rule;  amendments. 

aUMMARY:  In  support  of  the 
implementation  of  the  recently-signed 
Comprehensive  Political  Settlement  of 
the  Cambodia  Conflict,  the  Treasury 
Department  is  lifting  prospectively  the 
trade  embargo  against  Cambodia  and 
authorizing  new  financial  and  other 
transactions  with  Cambodian  nationals. 
the  Supreme  National  Council  of 
Cambodia,  its  agencies, 
instrumentalities,  and  controlled 
entities,  and  successor  Cambodian 
governments.  This  final  rule  does  not 
unblock  the  assets  within  U.S. 
jurisdiction  of  the  Government  of 
Cambodia  or  Cambodian  nationals  . 
blocked  as  of  January  2. 1992.  nor  does  it 
affect  enforcement  actions  with  respect 
to  prior  violations  of  the  embargo. 

EFFECm/E  date:  12:01  ajn.  Eastern 
Standard  Time,  January  3. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  B.  Hoffman,  Chief  Counsel  (tel.: 
202/535-6020),  or  Steven  I  Pinter.  Chief 
of  Ucensing  (tel.:  202/535-0449).  Office 
of  Foreign  Assets  Control.  Department 
of  the  Treasury,  Washington.  DC  20220. 

aUPPLEMENTARY  INFORMATION  CONTACT: 

The  Office  of  Foreign  Asset?  Control 
("FAC")  is  amending  the  Foreign  Assets 
Control  Regulations,  31  CFR  part  500 
(the  "FACR").  to  add  section  500.570. 
authorizing  new  transactions  involving 
property  in  which  Cambodia  or  its 
nationals  have  an  interest.  The  effect  of 
this  amendment  is  that  transactions 
involving  such  properfy  coming  within 
the  jurisdiction  of  the  United  States  or 
into  the  possession  or  control  of  persons 
subject  to  the  jurisdiction  of  the  United 
States  after  January  2. 1992.  or  in  which 
an  interest  of  Cambodia  or  a  national 
thereof  arises  after  that  date,  are 
authorized  by  general  license.  Newly 
authorized  transactions  include,  but  are 
not  limited  to,  importations  from  and 
exportations  to  Cambodia  (not 
otherwise  restricted),  new  investment, 
travel-related  transactions  and 
brokering  transactions.  Property  blocked 
as  of  January  2. 1992.  because  of  an 
interest  therein  of  Cambodia  or  its 
nationals,  remains  blocked. 

Because  the  FACR  involve  a  foreign 
affairs  function,  Executive  Order  12291 
and  the  provisions  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553.  requiring 
notice  of  proposed  rulemaking, 
opportunify  for  public  participation,  and 
delay  in  effective  date,  are  inapplicable. 
Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
Regulatory  Flexibility  Act,  5  U.S.C.  801 
et  seq.,  does  not  apply. 


For  the  reasons  set  forth  in  the 
preamble.  31  CFR  part  500  is  amended 
as  follows: 

PART  SOO-FOREIQN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
continues  to  read  as  follows: 

AuUKMity:  SO  U.S.C.  App.  5,  as  amended; 
E.0. 9193,  7  FR  5205,  3  CFR  1938-1943  Cum. 
Supp..  p.  1174;  E.0. 9989, 13  FR  4891,  3  CFR 
1943-1948  Comp.,  p.  748. 

Subpart  E— Ucanaaa,  Authorlzationa 
and  Statcmenta  of  Ucenaing  Policy 

4.  Section  500.570  is  added  to  subpart 
E  to  read  as  follows: 

§500.570    Authorization  Of  new 
transections  oonoemlnQ  certain  Ceintradlen 


la]  Transactions  involving  property  in 
which  Cambodia  or  a  national  thereof 
has  an  interest  are  authorized  where: 

(1)  The  property  comes  within  the 
jurisdiction  of  the  United  States  or  into 
the  control  or  possession  of  a  person 
subject  to  the  jurisdiction  of  the  United 
States  on  or  after  January  3. 1992;  or 

(2)  The  interest  in  the  property  of 
Cambodia  or  a  Cambodian  national 
arises  on  or  after  January  3, 1992. 

(b)  Unless  otherwise  authorized  by 
the  Office  of  Foreign  Assets  Control,  all 
property  and  interests  in  property  of 
Cambodia  or  its  nationals  that  were 
blocked  pursuant  to  subpart  B  of  this 
part  as  of  January  2, 1992.  remain 
blocked  and  subject  to  the  prohibitions 
and  requirements  of  this  part       ^ 

Dated:  January  8. 1992. 
R.  Ridiaid  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Dated:  January  9, 1992. 
Peter  K.  Nuoex, 

Assistant  Secretary  (Enforcement). 
[FR  Doc.  92-1266  Filed  1-14-82;  ia48  am] 

BNXINQ  COOC  4«1»-2S-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-4093-6] 

National  OH  and  Hazardoua 
SulMtancea  Pollution  Contingeficy 
Plan;  National  PrtorWea  Uat  Update 

agency:  Environmental  Protection' 
Agency. 

action:  Notice  of  recategorization  of 
sites  on  the  national  priorities  list. 


UMI 
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summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  announcing  the 
recategorization  of  13  Superfund  sites  on 
the  National  Priorities  List  (NW-)  into 
the  Construction  Completion  category  of 
the  NPL.  The  NPL  is  appendix  B  to  40 
CFR  part  300  of  the  National  Oil  and 
Hazardous  Substances  Contingency 
Plan  (NCP).  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended.  40 
CFR  300.425(e)  of  the  NCP  states  that 
"[r]eleases  may  be  deleted  from  or 
recategorized  on  the  NPL  where  no 
further  response  is  appropriate" 
(emphasis  added).  The  purpose  of  this 
recategorization  within  the  NPL  is  to 
more  clearly  communicate  to  the  public 
the  status  of  cleanup  progress  at  sites. 
EFFECTIVE  DATE:  January  16, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  O.  Ross,  State  Requirements 
Section  (OS-220VV),  U.S.  Environmental 
Protection  Agency,  401 M  Street.  SW., 
Washington.  DC  20460,  (703)  308-8335. 
SUPPLEMENTARY  INFORMATION:  The 
preamble  to  the  1990  revisions  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP)  (55  FR 
8666, 8699-6700,  Match  8. 1990),  states 
that  the  EPA  would  recategorize  certain 
"completed"  NPL  sites  in  a 
"Construction  Completion"  category. 
The  NCP  explained  that  this  category 
would  consist  of  (a)  sites  awaiting 
deletion  (i.e..  those  sites  for  which  a 
Notice  of  Intent  to  Delete  has  been 
published),  (b)  sites  awaiting  first  five- 
year  review  after  completion  of  the 
remedial  action,  and  (c)  sites  undergoing 
long-term  remedial  actions  at  which  the 
construction  phase  of  the  action  is 
complete. 

On  December  24. 1991  (56  FH  66601). 
EPA  aimounced  that  it  would  no  longer 
defer  deletion  of  sites  pending 
completion  of  the  first  five-year  review. 
Accordingly,  EPA  will  no  longer  use  the 
second  subcategory  referred  to  in  the 
NCP,  and  sites  previously  placed  in  that 
subcategory  will  be  recategorized  as 
"awaiting  deletion." 

EPA's  policy  is  to  shift  sites  into  the 
Construction  Completion  category 
following  approval  of  an  Interim  Close 
Out  Report  (for  long-term  remedial 
actions)  or  a  final  Close  Out  Report  by 
the  appropriate  Agency  official.  EPA 
approves  an  interim  or  final  Close  Out 
Report  after  remedies  have  been    . 
implemented  and  are  operating  properiy. 
The  sites  being  added  to  the 
Construction  Completion  Category 
today  satisfy  these  criteria. 

On  February  11. 1991  (56  FR  5634)  EPA 
activated  the  Construction  Completion 


Category  by  listing  14  sites  as 
Construction  Completions.  On  ' 
September  10. 1991  (56  FR  46121)  EPA 
deleted  two  of  these  sites  from  the  NPL 
EPA  is  today  adding  13  sites  to  the 
Construction  Completion  category, 
resulting  in  a  total  of  25  sites  in  this 
category.  The  information  on  completion 
sites  will  be  reflected  in  the  NPL  at  the 
time  of  the  next  final  NPL  update.  The 
additional  sites  are  Cannon  Engineering 
Corporation  (MA),  Westline  Site  (PA), 
Mowbray  Engineering  Company  (AL), 
Triana/Tennessee  River  (AL),  Lee's 
Lane  Landfill  (KY),  Cemetery  Dump 
(MI),  Old  Mill  (OH),  Pagano  Salvage 
(NM),  Crystal  City  Airport  (TX), 
Conservation  Chemical  Company  (MO), 
Lawrence  Todtz  Farm  (lA),  United 
Chrome  Products,  Inc.  (OR),  and 
Western  Processing  Co.,  Inc.  (WA).  The 
25  sites  listed  are  presently  included  in 
the  Construction  Completion  category: 

Constniction  Completion  Sites 

Sites  Awaiting  Deletion 

1.  A.L  Taylor,  Brooks,  Kentucky. 

2.  Big  River  Sand.  Wichita,  Kansas. 

3.  Celtor  Chemical  Works.  Hoopa, 
California. 

4.  Cemetery  Dump,  Rose  Center, 
Michigan. 

5.  Crystal  City  Airport.  Crystal  City. 
Texas. 

6.  Independent  Nail.  Beaufort.  South 
Carolina. 

7.  LaBounty,  Charies  City,  Iowa. 

8.  Lawrence  Todtz  Farm,  Camanche. 
Iowa. 

9.  Lee's  Lane  Landfill,  Louisville, 
Kentucky. 

10.  Mowbray  Engineering  Company, 
Greenville,  Alabama. 

11.  Newport  Dump.  Newport, 
Kentucky. 

12.  Northern  Engraving,  Sparta, 
Wisconsin. 

13.  Pagano  Salvage,  Los  Lunas.  New 
Mexico. 

14.  Taylor  Borough  Dump,  Taylor 
Borough,  Pennsylvania. 

15.  Triangle  Chemical,  Bridge  City, 
Texas. 

16.  Westline  Site,  Westline, 
Pennsylvania. 

Long-term  Response  Actions 

1.  Alpha  Chemical,  Galloway,  Florida. 

2.  Cannon  Engineering  Corporation, 
Bridgewater,  Massachusetts. 

3.  Chisman  Creek,  York  County, 
Virginia. 

4.  Conservation  Chemical  Company, 
Kansas  City,  Missouri. 

5.  Mid-South  Wood  Products.  Mena, 
Arkansas. 

6.  Old  Mill,  Rock  Creek,  Ohio. 


7.  Triana/Tennessee  River,  Triana, 
Alabama. 

8.  United  Chrome  Products,  Corvallit. 
Oregon. 

9.  Western  Processing  Co.,  Inc..  Kent 
Washington. 

Dated:  January  10. 1992. 
Don  R.  Clay, 

Assistant  AdminiBtrator,  Office  of  Solid 
Waste  and  Emergency  Response. 
[FR  Doc.  92-1186  Filed  1-15-92: 8:45  am] 
MLLMQ  coot  MM-W-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonai  Institutes  of  Health 

45  CFR  Part  3 

RINOM^AOSS 

Conduct  Of  Persons  and  Traffic  on  the 
National  Institutes  of  Health  Federal 
Enclave 

AOENCV:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Final  rule. 


:  The  National  Institutes  of 

Health  (NIH)  is  amending  the  current 
regulations  at  45  CFR  part  3  governing 
the  conduct  of  persons  and  traffic  on  the 
NIH  Federal  enclave  in  Bethesda, 
Maryland,  by  adding  a  new  provision 
prohibiting  the  possession  of  firearms, 
explosives,  or  other  dangerous  or  deadly 
weapons  or  materials  except  by  an 
authorized  police  officer. 
EFFECnVf  DATE:  Effective  February  18, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT! 
Mr.  O.W.  Sweat.  Director,  Division  of 
Security  Operations,  National  Institutes 
of  Health,  Building  31,  room  B3B12, 
Bethesda.  Maryland,  20892.  telephone 
(301)  496-6893  (not  a  toll-free  number). 
SUPPIBMCNTARY  INFORMATION:  The 
regulations  at  45  CFR  part  3  governing 
the  conduct  of  persons  and  traffic  on  the 
NIH  Federal  enclave  in  Bethesda, 
Maryland,  were  last  amended  on 
January  22, 1990  (55  FR  2067).  At  that 
time,  a  provision  prohibiting  the 
possession  of  firearms,  explosives,  or 
other  dangerous  or  deadly  weapons,  or 
materials  was  inadvertently  omitted 
from  the  regulations.  NIH  believes  that 
such  a  provision  is  necessary  to  enhance 
the  security  and  safety  of  persons 
conducting  business  or  utilizing  the  NW 
Federal  enclave.  Therefore,  on  August 
26. 1991  (56  FR  42015).  NIH  published  a 
notice  of  proposed  rule  making 
announcing  its  intention  to  amend  the 
current  regulations  by  adding  such  a 
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provision,  and  invited  public  comment. 
The  public  was  given  60  days  to 
comment.  No  comments  were  received. 
Thus,  the  regulations  being  issued  today 
are  the  same  as  the  proposed 
regulations,  with  the  exception  of  a 
clarifying  change  in  S  3.5  to  the  citations 
to  the  GSA  regulations  concerning  the 
sale  of  abandoned  or  unclaimed 
property  and  in  S  3-42.  The  regulations 
add  a  new  paragraph  (g)  to  S  3-42 
prohibiting  any  person  other  than  a 
specifically  authorized  police  officer 
frqm  possessing  &-earms,  explosives,  or 
other  dangerous  or  deadly  weapons  or 
dangerous  materials  intended  to  be  used 
as  weapons  either  openly  or  concealed. 
The  regulations  permit  the  Director, 
NIH,  upon  written  request,  to  permit 
possession  of  antique  firearms  held  for 
collection  in  living  quarters,  if  the 
Director  finds  that  the  collection  does 
not  present  any  risk  of  harm.  The 
existing  penalties  for  violation  of 
provisions  of  the  regulations  set  forth  in 
subpart  D  are  not  affected. 

Executive  Order  No.  12291,  Federal 
Regulation 

The  Director,  NIH,  has  determined 
that  the  regulations  do  not  constitute  a 
major  rule,  as  defined  imder  die  Order, 
and  that  a  Regulatory  Impact  Analysis 
is  not  required. 

Regulatory  Flexibility  Act 

The  Director,  NIH.  certifies  that  the 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore, 
a  regulatory  flexibility  analysis,  as 
defined  under  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  chapter  6),  is  not 
required. 

Executive  Order  No.  12606,  Family 

The  Director,  NIH,  has  determined 
that  the  regulations  would  not  have  a 
significant  potential  negative  impact  on 
family  well-being,  as  defined  under  the 
Order. 

Executive  Order  No.  12612,  Federalism 

The  Director,  NIH,  has  determined 
that  the  regulations  would  not  have  a 
significant  potential  negative  impact  on 
States,  in  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government,  as  defined  under  the 
Order. 


Paperwork  Reduction  Act 

The  regulations  do  not  contain  any 
information  collection  requirements 
subject  to  review  and  approval  under 
the  Paperworic  Reduction  Act  of  1980  (44 
U.S.C  chapter  35). 


List  of  Subjecto  in  45  CFR  Part  3 

Conduct  standards;  Federal  buildings 
and  facilities-Government  buildings; 
Firearms;  Traffic  regidations. 

For  reasons  set  forth  in  the  preamble, 
title  45  of  the  Code  of  Federal 
Regulations,  part  3,  sections  3.5  and  3.42 
are  amended  to  read  as  set  forth  below. 

Dated:  December  12, 1991. 
BOTTiadine  Healy, 

Director,  National  Institutes  of  Health. 

PART  3-CONDUCT  OF  PERSONS  AND 
TRAFFIC  ON  THE  NATIONAL 
INSTITUTES  OF  HEALTH  FEDERAL 
ENCLAVE 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Audiority:  40  U.S.C.  318-318d.  486; 
Delegation  of  Authority,  33  PR  604. 

2.  Section  3.5  is  revised  to  read  as 
follows: 

S  3.5   Lost  and  found,  and  alMndoned 
property. 

Lost  articles  which  are  found  on  the 
enclave,  including  money  and  other 
personal  property,  together  with  any 
identifying  information,  must  be 
deposited  at  the  Police  Office  or  with  an 
office  (such  as  the  place  where  found) 
which  may  likely  have  some  knowledge 
of  ownership.  If  the  article  is  deposited 
with  an  office  other  than  the  Police 
Office  and  the  owner  does  not  claim  it 
within  30  days,  it  shall  be  deposited  at 
the  Police  Office  for  further  disposition 
in  accordance  with  General  Services 
Administration  regulations  (41  CFR  part 
101-48).  Abandoned,  or  other  imclaimed 
property  and,  in  the  absence  of  specific 
direction  by  a  court,  forfeited  property, 
may  be  so  identified  by  the  Police  Office 
and  sold  and  the  proceeds  deposited  in 
accordance  with  41  CFR  101-45.304  and 
101-48.305. 

3.  Section  3.42  is  amended  by  adding  a 
new  paragraph  (g)  to  read  as  follows: 

S3.42    Restricted  activtties. 


UMI 


(g)  Firearms,  explosive,  and  other 
weapons.  No  person  other  than  a 
specifically  authorized  police  officer 
shall  possess  firearms,  explosives,  or 
other  dangerous  or  deadly  weapons  or 
dangerous  materials  intended  to  be  used 
as  weapons  either  openly  or  concealed. 
Upon  written  request,  the  Director  may 
permit  possession  in  living  quarters  of 
antique  firearms  held  for  collection 
purposes,  if  the  Director  finds  that  the 
collection  does  not  present  any  risk  of 
harm. 

[FR  Doc.  92-1143  Filed  1-15-92:  8:45  am] 
BtLUNQ  cooe  414»-ei-ll 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parte  171. 172  and  173 

[Docket  No.  HM-139H;  AmdL  Nos.  172-126, 
17»-230] 

RIN  2137-AB98 

Ail'  Bag  Inflators  and  Ah-  Bag  Modules 
for  Passivs  Restraint  Systems; 
Conversion  of  Individual  Exemptions 
Into  Regulations  of  General 
Applicability 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Final  rule. 

summary:  RSPA  is  amending  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  parts  171-180)  governing  the 
transportation  of  air  bag  inflators  and 
air  bag  modules  used  in  certain  passive 
restraint  systems.  This  action  provides 
for  transportation  of  these  devices  under 
provisions  contained  in  the  HMR  rather 
than  under  the  exemptions  program.  In 
addition,  it  eliminates  a  requirement  for 
the  separate  classification  and  approval 
of  air  bag  modules  containing  approved 
inflators,  and  provides  exceptions  from 
the  HMR  for  air  bag  modules  installed  in 
steering  wheel  columns  and  motor 
vehicles.  This  action  is  based,  in  part,  on 
a  petition  for  rulemaking  (P-1054)  filed 
by  the  Motor  Vehicle  Manufacturers 
Association  of  the  United  States,  Inc. 
(MVMA).  The  intended  effect  of  this 
action  is  to  simplify  and  incorporate  the 
terms  and  conditions  of  exemptions, 
which  have  proven  to  be  effective  and 
safe,  into  rules  of  general  applicability, 
and  to  reduce  costs,  paperwork  and  time 
delays  to  manufacturers  and  shippers  of 
these  devices. 

EFFECnVE  date:  May  6. 1992.  However, 
compliance  with  the  requirements  as 
adopted  herein  is  authorized 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Charles  Ke.  (202)  36&^545,  Office  of 
Hazardous  Materials  Technology,  or 
Hattie  L  Mitchell,  (202)  366-4488,  Office 
of  Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of    . 
Transportation,  Washington,  DC  2059Q- 
0001. 
SUPPLEMENTARY  INFORMATION: 

L  Badcground 

The  major  components  of  an  air  bag 
inflator  are  an  igniter,  a  booster  material 
and  a  gas  generant  The  booster 
material  and  gas  generant  are  typically 
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class  B  propellant  explosives.  The 
igniter  is  typically  a  class  C  explosive. 
An  air  bag  module  is  a  complete 
assembly,  consisting  of  an  inflatable  air 
bag  and  an  inflator.  This  assembly  is 
part  of  a  passive  restraint  system 
mounted  in  the  steering  wheel  or  glove 
compartment  area  of  an  automobile  and 
is  activated  when  the  vehicle  is 
subjected  to  a  predetermined  level  of 
impact.  When  offered  for  transportation 
in  commerce,  the  shipment  may  consist 
of  the  inflator,  the  module,  the  module 
assembly  installed  in  a  steering  wheel 
column,  or  installed  in  an  automobile  or 
other  lightweight  motor  vehicle. 

Under  the  HMR,  an  air  bag  inflator  or 
an  air  bag  module  is  described  and 
classed  as  an  explosive  power  device, 
class  C  or  B,  depending  on  its  size. 
Except  as  specifically  provided  in 
S  173.56  (formerly  §  173.86),  the 
regulations  require  that  all  new 
explosives  be  examined  and  assigned  a 
recommended  shipping  description  and 
hazard  class  by  the  Department  of  the 
Interior's  Bureau  of  Mines  (BOM)  or  the 
Association  of  American  Railroads' 
Bureau  of  Explosives  (BOE),  before 
being  classed  and  approved  for 
transportation  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  (OHMS)  (previously  titled 
Director,  Office  of  Hazardous  Materials 
Transportation).  A  "new  explosive,"  as 
defined  in  §  173.56(a)(2),  means  an 
explosive  compound,  mixture  or  device, 
produQed  by  a  person  who  (1)  has  not 
previously  produced  that  explosive;  or 
(2)  has  previously  produced  that 
explosive  but  has  made  a  change  in  the 
formulation,  design,  or  process  so  as  to 
alter  any  of  the  properties  of  the 
explosives. 

Under  the  terms  of  exemptions,  air 
bag  inflators  and  air  bag  modules  have 
been  classed  as  flammable  solids  for 
transportation  in  the  United  States  when 
the  completed  packages  have  been 
examined  for  that  hazard  class  by  the 
BOE  or  BOM  and  approved  by  OHMS. 
The  exemptions  providing  for  the 
transportation  of  these  devices  as 
flammable  solids  are  based  on  extensive 
testing  performed  on  the'&ir  bag 
inflators  and  modules  (i.e.,  bonfire  test, 
initiation  of  the  devices,  eta)  RSPA  has 
issued  several  exemptions  authorizing 
the  transportation  of  air  bag  inflators 
and  modules  as  flammable  solids.  These 
exemptions  are  DOT-E  8214.  E  8236.  E 
8273.  E  9066,  and  E 10086.  AnoUier 
exemption,  DOT-E  10103,  authorizes  the 
transportation  of  certain  air  bag 
modules  installed  in  automobile 
assemblies  without  their  being  subject 
to  the  other  requirements  of  the  HMR. 
No  incidents  have  been  reported  to 


RSPA  involving  transportation  of  these 
devices  under  those  exemptions. 

Based  on  a  petition  for  rulemaking 
from  the  Motor  Vehicle  Manufacturers 
Association  (MVMA)  (P-1054),  RSPA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  under  Docket  No.  HM-139H, 
Notice  No.  90-3  (February  28, 1990;  55 
FR  6730)  to  provide  for  transportation, 
within  the  United  States,  of  air  bag 
inflators  and  air  bag  modules  as 
flammable  solids,  under  provisions 
contained  in  the  HMR  rather  than  under 
the  exemption  program.  As  stated  in  the 
NPRM,  one  reason  for  MVMA's  position 
that  these  devices  should  be  transported 
under  regulations  of  general 
applicability  was  the  automotive 
industry's  projection  for  equipment  of  as 
many  as  3  to  4  million  U.S.- 
manufactured  cars  with  air  bags  in 
1990 — a  substantial  increase  from  the 
approximately  400,000  air  bags  installed 
in  1989  model  care.  Beginning  in  the  1990 
model  year,  all  passenger  cars  sold  in 
the  United  States  are  required  under 
regulations  issued  by  DOTs  National 
Highway  Traffic  Safety  Administration 
(NffTSA)  to  be  equipped  with  automatic 
restraints,  consisting  of  either  manual 
safety  belts  combined  with  an  air  bag  or 
automatic  motorized  safety  belts. 
NHTSA  has  extended  requirements  for 
front  seat  automatic  crash  protection  to 
vans,  light  trucks,  utility  vehicles  and 
small  buses  on  a  phased-in  basis  for 
vehicles  manufactured  after  September 
1. 1994.  For  details  of  NHTSA 
regulations,  refer  to  a  final  rule 
published  in  the  Federal  Register  (56  FR 
12472)  on  March  26, 1991,  under  Docket 
No.  74-14,  and  to  requirements  found  in 
49  CFR  571.208. 

On  December  21. 1990.  RSPA 
published  a  final  rxde  in  the  Federal 
Re^ster  (55  FR  52402)  under  Docket  No. 
HM-181.  The  final  rule,  which  became 
effective  on  October  1, 1991,  made 
significant  changes  to  the  HMR  with 
respect  to  the  format  of  the  HMR  and 
the  hazard  communication, 
classification  and  packaging 
requirements.  The  discussions  and  the 
amendments  contained  in  this  final  rule 
are  aligned  with  the  changes  adopted 
under  HM-181. 

n.  Discussion  of  Conunents  to  NPRM 

RSPA  received  12  conunents  on  the 
proposals  contained  in  the  NPRM.  These 
comments  were  received  from  trade 
associations,  manufacturers  of  air  bag 
modules  and  inflators,  shippers,  and 
State  and  local  agencies.  Most 
commenters  expressed  st^tport  for  the 
proposal  contained  in  the  NFKM.  but 
several  raised  concerns  about  certain 
provisions  in  the  pnqrasaL 


RSPA  proposed  to  retain  the 
requirement  that  air  bag  inflators  or  air 
bag  modules  be  examined  by  the  BOE  or 
BOM  and  be  classed  and  approved  for 
transportation  by  the  OHMS.  However, 
an  exemption  would  no  longer  be 
required  to  transport  these  devices  as 
flammable  solids,  provided  the  complete 
package  has  been  examined  by  the 
BOM  or  the  BOE,  and  classed  and 
approved  for  transportation  by  OHMS. 
Several  commenters  stated  thai  other 
than  eliminating  the  need  to  renew  an 
exemption  every  18  or  24  months,  the 
proposal,  if  adopted,  would  not 
significantly  simplify  the  transportation 
or  applicable  paperwork  burden.  In 
addition,  commenters  stated  that 
because  the  explosive  component  is 
contained  in  the  inflator,  the  EX  number 
and  the  comi>etent  authority  letter 
should  apply  to  the  inflator,  not  the 
module. 

Because  of  numerous  variations  in 
sizes  and  shapes  of  modules.  RSPA.  in 
its  exemption  process,  has  encountered 
difficulties  in  readily  tracing  a  particular 
explosive  compound,  mixture  or  device 
to  the  detailed  description  contained  in 
the  manufacturer's  application. 
Therefore,  for  identification  purposes, 
RSPA  has  assigned  different  EX 
numbers  to  the  inflator  and  the  module. 
Upon  further  review,  however,  RSPA 
agrees  with  the  commenters  that  if  an 
ii^ator  has  been  examined  and 
approved  for  transportation,  issuance  of 
a  separate  approval  for  a  module 
containing  an  approved  inflator  is 
imnecessary.  Therefore,  this  final  rule 
requires  that  only  the  inflator  be 
submitted  for  examination  and 
approval.  However,  to  maintain  the 
traceability  of  an  approved  inflator. 
RSPA  is  requiring  that  die  product  code 
used  to  classify  the  inflator  or  the  EX 
number  assigned  by  OHMS  to  the 
inflator.  be  shown  on  the  shipping 
papers  in  association  with  the  shipping 
descriptioa 

As  provided  in  this  final  rule, 
procedures  for  obtaining  an  approval  of 
an  inflator  are  as  follows: 
•      1.  Under  the  explosive  approval 
provisions  in  S  173.56,  a  manufacturer 
must  have  the  inflator  examined  by  the 
BOE  or  BOM.  In  the  same  or  a  different 
application,  an  applicant  may  request 
classification  of  an  inflator  as  Division 
4.1  (flammable  solid),  as  ouUined  in 
S  173.166(b).  To  facilitate  variations  in 
the  design,  without  die  need  for  a  new 
examination,  the  application  data  may 
be  based  on  the  maximum  parameters  of 
eadi  particular  design  type  for  which 
approval  is  sought.  These  maximum 
parameters  must  be  cMisidered  dorii^ 
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the  laboratory  examination  and  must  be 
noted  in  the  laboratory  report. 

2.  The  manufacturer  must  then  submit 
a  written  application  for  approval  of  the 
device  to  OHMS.  An  application  for  the 
mflator  must  contain  a  detailed 
llescription  of  the  device,  including  size, 
design,  chemical  composition  (including 
a  list  of  formulas],  a  master  drawing 
showing  location  of  all  components, 
BOE  or  BOM  test  results,  and  copies  of 
all  other  relevant  background  data  for 
processing  the  approval  request.  If  the 
application  data  is  found  to  be 
satisfactory,  the  manufacturer  will  then 
be  issued  an  EX  number  approval  for 
the  inflator.  The  approval  will  be  based 
on  the  maximum  parameters  reviewed 
by  the  BOE  or  BOM  for  which  approval 
was  sought.  These  provisions  will  allow 
a  manufacturer  to  make  minor  changes 
in  the  inflator,  for  example,  changes  in 
the  weights  of  the  components  within 
the  prescribed  parameters  or  changes  in 
hardware  not  affecting  the  safety  of  the 
units.  Any  change  in  formula  or 
packaging  not  within  the  parameters  of 
the  approved  design  is  subject  to  the 
examination  and  approval  provisions  in 
§  173.56. 

The  new  explosive  classiflcation 
approvals  issued  by  RSPA  under 
§  173.56  combine  both  an  EX  approval 
and  a  competent  authority  certiHcate  for 
explosive  classification  under  the 
international  regulations.  Therefore, 
these  new  approvals  satisfy 
requirements  under  the  International 
Civil  Aviation  Organization's  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air  (ICAO 
Technical  Instructions],  the 
International  Maritime  Organization's 
International  Maritime  Dangerous 
Goods  (IMDG]  Code  and  the  HMR. 
RSPA  believes  these  procedures  will 
significantly  reduce  processing  costs 
and  time  delays. 

The  Air  Line  Pilots  Association 
(ALPA]  expressed  several  concerns 
about  the  proposal.  ALPA  stated  that 
the  safety  of  an  aircraft  carrying  these 
devices  is  less  likely  to  be  compromised 
when  the  devices  are  prepared  for 
transportation  under  the  terms  of  an 
exemption  than  when  they  are  prepared 
in  accordance  with  packaging 
requirements  contained  in  the  HMR. 
RSPA  does  not  agree.  Many  air  bag 
inflators  and  modules  are  being 
transported  as  explosives  in 
international  commerce  by  aircraft 
under  the  ICAO  Technical  Instructions. 
RSPA  believes  there  is  no  significant 
difference  in  the  risk  posed  by  packages 
containing  air  bag  inflators  and  moddes 
that  are  transported  under  the  ICAO 
Technical  Instructions,  and  those 


packages  transported  under  exemption. 
As  with  other  hazardous  materials, 
RSPA  will  continue  to  monitor  incidents 
involving  the  transportation  of  these 
devices  to  ensure  that  they  are  being 
transported  in  a  manner  that  does  not 
endanger  public  safety. 

Most  air  bag  inflators  and  modules 
are  described  and  classed  as  "Articles, 
pyrotechnic  for  technical  purposes" 
(UN0430, 1.3G;  UN0431, 1.4G;  and 
UN0432, 1.4S)  by  competent  authorities 
of  other  countries,  based  on-the  amount 
of  pyrotechnic  material  contained  in  the 
device  and  the  design  of  the  device. 
RSPA,  as  the  competent  authority  of  the 
United  States,  has  issued  competent 
authority  approvals  for  air  bag  inflators 
and  modules  as  "Cartridges,  power 
device,  1.4S."  Several  commenters 
questioned  the  disparities  between 
domestic  and  international  procedures. 
RSPA  believes  that,  in  spite  of  the 
differences  in  assignment,  these  devices 
actually  have  similar  designs  and 
composition  and,  consequently,  pose 
similar  levels  of  risk  in  transportation. 
To  reduce  these  disparities  and  to 
harmonize  descriptions,  RSPA  will  also 
use  the  description  "Articles, 
pyrotechnic."  However,  all  approvals 
issued  as  "Cartridges,  power  device" 
will  remain  valid. 

ALPA  also  expressed  concern  over 
the  absence  of  a  POISON  label  on 
packages  containing  air  bag  inflators 
that  use  sodium  azide  as  a  gas  generant. 
In  addition,  ALPA  inquired  why  RSPA 
did  not  list  or  specifically  include  in  the 
NPRM  the  ignition  and  boostering 
materials  or  enhancers  contained  in 
these  devices,  and  how  RSPA  plans  to 
address  the  intrinsic  risks  associated 
with  those  unnamed  substances. 

Sodium  azide  is  a  solid  material  that 
is  toxic  by  ingestion.  The  sodium  azide 
contained  in  air  bags  is  in  pressed  disc 
form,  inside  a  sealed  metal  housing. 
RSPA  beUeves  the  possibility  of  the 
metal  housing  being  opened  accidentally 
is  minimal.  When  an  air  bag  is  initiated 
in  a  vehicular  impact,  the  sodium  azide 
is  converted  to  nitrogen  gas  which  is 
non-toxic.  These  devices  do  not  contain 
detonating  explosives.  Tests  performed 
on  these  devices  have  demonstrated 
that,  should  activation  occur  during 
transportation,  the  likelihood  of  an 
injury  due  to  deflagration  outside  the 
package  is  very  low.  There  is,  however, 
a  slight  possibility  of  surface  bums 
because  of  the  small  amount  of 
pyrotechnic  contained  in  these  devices. 
Therefore,  RSPA  authorizes  these 
devices  to  be  transported  domestically 
as  flammable  solids.  In  the  final  rule, 
RSPA  has  provided  for  these  devices  in 
Packing  Group  III.  Procedures  for 


approval  of  the  devices  as  Division  4.1, 
that  is,  a  flammable  solid,  are  contained 
in  S  173.166(b). 

The  NPBM  did  not  include  a  lisUng  of 
authorized  packagings  for  air  bag 
inflators  and  modules  shipped  as 
flammable  soUds.  Several  commenters 
stated  that  the  proposal  should  be 
amended  to  specify  in  the  regulations  all 
authorized  packagings.  RSPA  agrees 
with  the  commenters  and  has  included  a 
list  of  the  authorized  packagings  in  the 
packaging  provisions  in  §  173.166.  These 
prescribed  packagings  are  based  on 
performance-oriented  standards 
consistent  with  requirements  adopted 
under  HM-181. 

In  the  NPRM,  the  proposed  packaging 
provisions  for  air  bag  inflators  and 
modules  classed  as  flammable  solids 
contained  a  note  to  alert  shippers  that 
air  bag  inflators  and  modules  are 
regulated  as  explosives,  and  not 
flammable  solids,  when  transported  by 
aircraft  under  the  ICAO  Technical 
Instructions  and  by  vessel  under  the 
IMDG  Code.  That  note  has  not  been 
adopted  in  this  final  rule.  Instead, 
colimui  1  of  the  Hazardous  Materials 
Table,  in  §  172.101  (the  §  172.101  Table) 
shows  the  letter  "D"  for  the  entry  "Air 
bag  inflators  or  Air  bag  modules,"  4.1. 
The  letter  "D"  identifies  this  proper 
shipping  name  is  appropriate  for 
describing  these  devices  in  domestic 
transportation  but  may  not  be 
appropriate  for  international 
transportation. 

Mercedes-Benz  of  North  America,  Inc. 
(MBNA)  stated  that  RSPA's  use  of  the 
nomenclature  "passive  restraints"  wa» 
in  error.  The  commenter  stated  that  air 
bags  are  "supplementary  restraints" 
which  must  be  used  with  safety  belts 
and  that  the  term  "passive  restraints" 
may  imply  that  an  air  bag  is  a  stand- 
alone restraint.  MBNA  submitted  copies 
of  excerpts  from  owner's  manuals  of 
other  automobile  manufacturers  to  show 
that  the  terminology  "supplemental 
restraints"  is  used  industry-wide. 

RSPA  uses  the  description  "for 
passive  restraint  system"  in  exemptions 
to  describe  the  purpose  of  these  devices 
and,  therefore,  used  it  in  the  proposal. 
Because  the  description  "supplemental 
restraint  system"  appears  to  be 
accepted  industry  terminology,  RSPA 
has  provided  for  the" shipping 
description  "for  supplemental  restraint" 
systems  in  the  §  172.101  Table. 

in.  Section-by-Section  Review 

Section  171.8  / 

The  table  in  paragraph  (b)(2]  is 
amended  by  adding,  in  column  3  of  the 
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entry  for  OMB  control  number  2137- 
0557.  the  section  citation  "173.188". 

Section  172.101 

The  S  172.101  table  is  amended  by 
adding  an  entry  for  "Air  bag  inflators  or 
Air  bag  modules  for  supplemental 
restraint  systems"  with  the  hazard  class 
"4.1"  and  Oie  identification  number 
"NA1325".  This  shipping  name  and 
corresponding  hazard  class  is 
authorized  for  domestic  shipments  as 
denoted  by  the  letter  "D"  in  column  1. 

This  entry  also  references  "Articles, 
pyrotechnic  for  technical  purposes" 
(UN0430.  UN0431.  and  UN0432).  Use  of 
this  latter  description  and  the  associated 
explosive  hazard  classes  is  authorized 
for  both  domestic  and  international 
shipments.  Inflators  and  modules  being 
imported  into  the  United  States  must  be 
approved  by  OHMS  in  accordance  with 
S  173.5e(g)  based  on  the  approval  of  the 
competent  authority  of  the  country  of 
origin. 

The  Air  Transport  Association  of 
America  requested  a  clarification  on 
whether  the  net  weight  limitation 
applies  only  to  the  hazardous  materials 
present  in  devices  or  to  the  entire 
assemblies.  When  transported  by 
aircraft  the  net  quantity  limitation 
applies  to  the  weight  of  all  assemblies 
contained  within  the  package,  that  is  the 
total  weight  of  the  hazardous  materials 
and  the  hardware,  to  include  the  air  bag 
when  applicable.  When  shipped  as 
Division  4.1,  packaging  group  IIL  a 
maximum  net  quantity  in  one  package  of 
25  kilograms  (50  pounds]  is  authorized 
for  transport  by  passenger  aircraft,  and 
100  kilograms  (220  pounds)  is  authorized 
for  transport  by  cargo  aircraft 

Section  173.166.  (Proposed  as  §  173.199) 

This  section  contains  applicable 
packaging  requirements  for  air  bag 
inflators  when  classed  as  Division  4.1. 
Paragraph  (b]  contains  procedures  for 
air  bag  inflators  to  be  classed  as 
Division  4.1  when  the  device  has  been 
examined  by  the  BOE  or  BOM  and 
approved  for  that  class  by  OHMS. 
Paragraph  (c)  requires  that  the  product 
code  used  to  classify  the  inflator  or  the 
EX  number«88igned  to  the  inflator  by 
OHMS  must  be  noted  on  the  shipping 
paper  accompanying  the  shipment. 


IV.  Adndnistnlhre  Nolloes 

A  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  has  been  reviewed 
under  the  criteria  specified  in  (  1(b)  of 
Executive  Order  12291  and  (1)  is 
determined  not  to  be  "major"  under 
Executive  Order  12291;  (2)  is  not 
"significant"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034); 
(3)  will  not  affect  not-for-profit 
enterprises,  or  small  governmental 
jurisdictions;  and  (4)  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.].  A  regulatory 
evaluation  is  available  for  review  in  the 
docket 

B.  Executive  Order  12612 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12812 
("Federalism").  It  has  no  substantial 
direct  effect  on  the  States,  on  the  current 
Federal-State  relationship,  or  on  the 
current  distribution  of  power  and 
responsibilities  among  levels  of 
government  Thus,  this  final  rule 
contains  no  policies  that  have 
Federalism  implications,  as  defined  in 
Executive  Order  12612.  and  no 
Federalism  Assessment  is  required. 

c.  Regulatory  Flexibility  Act 

The  provisions  of  this  final  rule 
impact  shippers  and  manufacturers  of 
air  bag  inflators  and  modules  and  will 
have  the  net  result  of  reducing  costs  to 
persons  affected  by  this  final  rtile.  Based 
on  available  information,  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  criteria  of  the  R^ulatory 
Flexibility  Act 

D.  Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  current  }  173.58  pertaining 
to  new  explosives  have  been  approved 
by  the  Office  of  Management  and 
Budget  imder  the  provisions  of  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.C.  3504(h))  and  assigned  control 
number,  OMB  No.  2137-0557.  The 
information  collection  contained  in 
S  173.166(b)  pertaining  to  classification 
of  air  bag  inflators  and  modules  as 
flammabte  sc^ds  is  also  approved  under 


OMB  No.  2137-0557  (previously 
approved  under  OKffi  No.  2137-0651). 

list  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling.  Packaging 
and  containers,  Reporting  and 
recordkeeping  requirements. 

49  cm  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

In  consideration  of  the  foregoing.  49 
CFR  parts  171. 172  and  173,  are  amended 
as  follows: 

PART  171-QENERAL  INFORMATION, 
REGULATIONS,  AND  OEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  f  crflows: 

Authority:  48  App.  U.S.C.  1802. 1801 1801 
1805. 1808. 1818;  40  CFR  part  1. 


S1714   (Amendsdl 

2.  In  j  171.6,  in  paragraph  (b)(2),  the 
entry  in  the  table  for  Current  OMB 
control  No.  "2137-055r'  is  amended  by 
adding  in  numerical  order,  under  cohunn- 
3,  the  section  citation  "173.188". 

PART  172-HAZAR0OU8  MATERIALS 
TABLES.  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS  REQUIREMENTS 
AND  EMERGENCY  RESPONSE 
INFORMATION  REQUIREMENTi 

2a.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

AiAmHT  «  App.  U.&C  180S,  18011806. 
1808;  40  CFR  part  1.  unlen  otherwiM  noted 


i  172.101 

2b.  In  i  172.10t  the  Hazardous 
Materials  Table  is  amended  by  adding 
entries,  in  alphabetical  sequence,  to 
read  as  follows: 
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Hazardous  Materials  Table 
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PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

3.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803. 1804. 1805, 
1806. 1807. 1808;  4S  CFR  part  1.  unless 
otherwise  noted. 

4.  A  new  S  173.186  is  added  to  subpart 
E  to  read  as  follows: 

$173,166    Air  bag  MMor*  and  modules 
(tof  lupptamantat  iMtrakit  aystwns). 

[a]  Definitions.  An  air  bag  inflator 
(consisting  of  a  casing  containing  an 
igniter,  a  booster  material  and  a  gas 
generant)  is  a  gas  generator  used  to 
inflate  an  air  bag  in  a  supplemental 
restraint  system  in  a  motor  vehicle.  An 
air  bag  module  is  the  air  bag  inflator 
plus  an  inflatable  bag  assembly. 

(b)  Classification.  An  air  bag  inflator 
may  be  classed  as  Division  4.1  only  if — 

(1)  The  manufacturer  has  submitted, 
to  the  Bureau  of  Explosives  (BOE]  or  the 
Bureau  of  Mmes  (BOM],  a  complete 
application  containing  a  detailed 
descnptioii  cf  the  inflator  (or,  if  inore 
than  a  single  inflator  is  involved,  the 
maximum  parameters  of  each  particular 
inflator  design  type  for  which  approval 
is  sought)  and  details  on  the  complete 
package. 

(2)  "Hie  manufacturer  submits  an 
application,  including  the  BOE  or  BOM 
test  results  and  report  recommending 
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the  shipping  description  and 
classification  for  each  device  or  design 
type,  to  ihe  Associate  Administrator  for 
Hazardous  Materials  Safety,  and  is 
notified  in  Mrriting  by  the  Associate 
Administrator  that  the  device  has  been 
classed  as  Division  4.1  and  approved  for 
transportation. 

(c)  EX  numbers.  When  offered  for 
transportation,  the  shipping  paper  must 
contain  the  EX  niunber  or  product  code 
for  each  approved  inflator  in  association 
with  the  basic  description  required  by 

§  172.202(a)  of  this  subchapter.  Product 
codes  must  be  traceable  to  the  speci^c 
EX  number  assigned  to  the  inflator  by 
the  Associate  Administrator  for 
Hazardous  Materials  Safety.  A  module 
must  be  identified  as  containing  the 
originally  approved  inflator. 

(d)  Exceptions.  (1)  An  air  bag  module 
that  has  been  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  and  is  installed  in  a 
steering  column  or  a  motor  vehicle  is  not 
subject  to  the  requirements  of  this 
subchapter. 

(2)  An  air  bitg  module,  containing  an 
inflator  that  has  previously  been 
examined  and  approved  for 
transportation  as  a  Division  4.1  material, 
is  not  required  to  be  submitted  fot* 
examination  or  approval. 

(e)  Packagings.  The  following 
packagings  are  authorized: 

(1)  4C1. 4C2, 4D,  or  4F  wooden  boxes. 

(2)  4G  hberboard  boxes. 


(3)  Reusable  high  strength  plastic  or 
metal  containers  are  authorized  for 
shipment  of  air  bag  inflators  and 
modules  by  highway  and  rail  from  a 
manufacturing  facility  to  the  assembly 
facility,  subject  to  the  following 
conditions: 

(i)  The  gross  weight  of  the  container 
may  not  exceed  908  Ivg  (2,000  pounds). 
The  container  structure  must  provide 
adequate  support  to  allow  containers  to 
be  stacked  at  least  three  high  with  no 
damage  to  the  containers  or  devices. 

(ii)  If  not  completely  enclosed  by 
design,  the  container  must  be  covered 
with  plastic,  fiberboard,  or  metal.  The 
covering  must  be  secured  to  the 
container  by  non-metallic  banding  or 
other  comparable  methods. 

(iii)  Internal  dunnage  must  be 
sufficient  to  prevent  movement  of  the 
devices  within  the  container. 

(f)  Labeling.  Notwithstanding  the 
provisions  of  S  172.402  of  this 
subchapter,  each  package  must  display 
a  FLAMMABLE  SOLID  label.  Additional 
labeling  is  not  required  when  the 
package  contains  no  hazardous 
materials  other  than  the  devices. 

Issued  in  Washington.  DC,  on  January  8. 
1992,  under  authority  delegated  in  49  CFR 
1.53. 

Travis  P.  Dungan, 
Administrator. 

(FR  Doc.  92-898  Filed  1-15-92;  8.45  am] 
rnxmo  CODE  4tt»-ao-ii 
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This  iection  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubHc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  fmal 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Sarvica 

Commodity  Cradit  Corporation 

7  CFR  Parts  729  and  1446 

Poundage  Quota  and  Price  Support 
Programs  for  Peanuts;  Request  for 
Comments 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  and  Commodity 
Credit  Corporation,  USDA. 
ACTION:  Request  for  comments. 

summary:  In  order  to  completeNthe  final 
regulations  for  the  1991-95  crop  years, 
this  notice  seeks,  with  respect  to  7  CFR 
parts  729  and  1446,  public  comments  for 
the  1992  through  1995  crops  of  peanuts 
concerning:  (1)  The  definition  in 
§  729.103  of  actual  undermarketings  of 
quota  peanuts  for  producers,  (2)  the 
method  for  making  required  reductions 
in  a  farm's  poundage  quota  pursuant  to 
S  729.204,  (3)  the  conditions  under  which 
loan  additional  peanuts  may  be  sold 
under  the  "immediate  buyback" 
provisiqns  in  S  1446.309.  and  (4)  whether 
disposition  credit  should  be  granted  in 
§  1446.411  for  peanut  products  made 
from  contract  additional  peanuts  and 
exported  to  Canada  or  Mexico. 
Additionally,  this  notice  seeks 
comments  for  the  1991  crop  as  well  as 
the  1992  through  1995  crops  of  peanuts 
with  respect  to  the  requirements  for 
granting  an  extension  of  time  for  a 
handler  to  export  or  crush  contract 
additional  peanuts.  The  extent  to  which 
changes  in  the  regulations  must  be 
proposed  or  promulgated  will  be 
determined  following  the  receipt  and 
consideration  of  the  comments. 
DATES:  Comments  must  be  received  on 
or  before  February  6, 1992  to  be  assured 
of  consideration.  The  comment  period 
has  been  limited  to  21  days  to  allow 
time  for  proposing  changes  in  parts  729 
and  1446  as  may  appear  to  be  needed 
following  the  receipt  of  comments 
pursuant  to  this  notice. 


AODRESSes:  Send  comments  to  the 
Director,  Tobacco  and  Peanuts  Division, 
ASCS.  Department  of  Agriculture.  P.O. 
Box  2415.  Washington,  DC  20013  or 
deliver  to  room  57S0.  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington.  DC.  All  written 
comments  received  in  response  to  this 
request  will  be  made  available  for 
public  inspection  in  room  5750  South 
Building,  USDA,  between  the  hours  of 
8:15  a.m.  and  4:45  p.m.  on  regular 
workdays. 

FOR  niNTHER  INFORMATION  CONTACT: 

Jack  S.  Forlines.  Deputy  Director, 
Tobacco  and  Peanuts  Division,  ASCS. 
USDA,  P.O.  Box  2415.  Washington.  DC 
20013.  telephone  (202)  720-0156. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  estabUshed  in  accordance 
with  Executive  Order  12291  and  has 
been  classified  not  major  because 
regulatory  changes  iare  not  proposed  by 
this  notice  at  this  time  and  proposals  for 
change  that  may  result  fiwm  this  notice 
would  not  meet  any  of  the  three  criteria 
identified  under  the  Executive  Order. 
With  respect  to  those  criteria,  it  has 
been  determined  that  proposals  made  in 
connection  with  the  subject  matter  of 
this  notice  would  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  and  would  not  result  in  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographical  regions. 
Furthermore,  such  action  would  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  mariiets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  notice 
applies  are:  Commodity  Loans  and 
Purchases;  10.051,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  new  rules 
are  not  proposed  by  this  notice.  Further, 
the  Commodity  Credit  Corporation  and 
the  Agricultural  Stabilization  and 
Conservation  Service  are  not  required 
by  5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 


This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
pari  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1963). 

Background 

On  April  19. 1991.  interim  rules  were 
published  in  the  Federal  Register  (56  FR 
16206  and  56  FR  16227)  which  set  forth, 
for  the  1991  through  1995  crops  of 
peanuts,  regulations  in  7  CFR  parts  729 
and  1446  to  govern  the  federal  poundage 
quota  and  price  support  programs  for 
peanuts  tmd  peanut  handler  operations 
for  the  1991-05  crop  years.  On  August 
13. 1991.  a  final  rule  was  published  in 
the  Federal  Register  (56  FR  38319)  that 
adopted  with  certain  modifications  the 
interim  rules  that  were  pubUshed  on 
April  19. 1991. 

This  notice  seeks  comments  on  five 
subjects.  Although  the  final  rule 
'  generally  contained  rules  for  all  of  the 
1991-^  crops,  in  several  cases  the  rule 
was  restricted  to  the  1991  crop  in  order 
to  allow  for  further  comment.  In  other 
cases,  the  final  rule  preamble 
specifically  indicated  that  further 
comment  would  be  sought  generally. 
One  other  matter  involves  a  current 
question  about  program  operation.  The 
five  subjects  are  as  follows: 

1.  In  the  final  rule,  the  definition  for 
"undermaiketings"  in  §  729.103  defined 
"actual"  undermarketings  for  only  the 

1991  crop  of  peanuts.  Accordingly,  the 
term  "actual  undermaricetings"  remains 
to  be  defined  for  the  1992  through  1995 
crops  of  peanuts. 

2.  In  S  729.204(d)(2),  the  regulations 
provided  the  method  by  which  a  farm's 
quota  would  be  reduced  for  the  1991 
crop  of  peanuts  if,  for  any  2  of  the  3 
preceding  years,  the  produced  and 
considered  produced  quantity  of 
peanuts  was  less  than  such  farm's  basic 
quota  for  die  respective  year*.  Since 
only  1991  was  covered,  the  reduction 
method  remains  to  be  resolved  for  the 

1992  throui^  1995  crops. 

3.  In  addition,  the  final  rule  preamble 
indicated  that  with  respect  to  the  1992 
throu^  1995  crops  of  peanuts,  further 
public  comment  would  be  sought  on 
whether  export  credit  would  be  granted 
for  peanut  products  that  are  made  from 
"adtditional"  peanuts  and  exported  to 
Canada  or  Mexico. 
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4.  The  final  rule  also  indicated  that 
additional  comment  would  be  sought 
concerning  the  conditions  under  which 
"additional"  peanuts  may  be  pledged  as 
collateral  for  a  price  support  loan  and 
purchased  by  a  handler  under 
"immediate  buyback"  provisions. 

5.  Additionally,  because  of  concerns 
expressed  by  the  public,  comments  are 
being  requested  on  the  conditions  by 
which  an  extension  of  time  for  exporting 
or  crashing  contract  additional  peanuts 
may  be  granted  to  a  handler.  Because 
such  extensions  will  not  occur  until  the 
late  summer  or  fall  of  1992,  comments  on 
this  issue  are  sought  with  respect  to  the 
handling  of  the  1991  crop  as  well  as  for 
the  1992-95  crops. 

Considerations  involved  with  these 
issues,  with  citations  to  the  particular 
regulatory  provisions  involved,  are  set 
out  below. 

1.  Actual  Undermarketings 

With  respect  to  undermarketings  of 
quota  peanuts  by  producers,  section 
358-l(b){8)  of  the  Agricultural 
Adjustment  Act  of  1938.  as  amended, 
(the  1938  Act)  (7  U.S.C.  §  135S-l(b)(8)) 
generally  provides  that  the  farm 
poundage  quota  for  a  farm  for  any 
marketing  year  shall  be  increased, 
within  the  national  limitation  on 
adjustments  for  undermarketings 
provided  for  in  section  358-l(b)(9)  of  the 
1938  Act,  by  the  number  of  pounds  by 
which  the  "total  marketings  of  quota 
peanuts  from  the  farm  during  previous 
marketing  years  (excluding  any 
marketing  year  before  the  marketing 
year  for  tihe  1989  crop)  were  less  than 
the  total  amount  of  applicable  farm 
poundage  quotas  for  the  marketing 
years."  For  purposes  of  implementing 
the  undermarketing  provision  of  the  1938 
Act,  S  729.103  of  the  regulations  has 
defined  the  term  "undermarketings." 
Under  the  definition,  the  term 
"undermarketings"  has  been  divided 
info  3  categories;  namely,  "actual" 
undermarketmgs,  "cimiulative  actual" 
undermarketings,  and  "effective" 
undermarketings.  Effective 
undermarketings  are  the  amount  by 
which  a  farm's  poundage  quota  is 
increased  in  the  current  year  from 
cumulative  actual  imdermarketings. 
Generally,  cumulative  actual 
undermarketings  for  a  farm  are  the  sum 
of  the  farm's  actual  undermarketings 
from  the  1990  and  subsequent  crops  of 
peanuts  less  the  cumulative  quantity  of 
such  undermarketings  that  have  t>een 
allocated  to  such  farm  as  effective 
undermarketings.  The  regidation  limited 
the  definition  of  "actual  marketings"  to 
the  1991  quota  determination  only  in 
order  to  allow  for  further  comment  on 


the  calculation  of  such  undermarketings 
for  the  1992-95  crop  years. 

Request  for  Comments 

Accordingly,  the  term  "actual 
undermarketings"  must  be  defined  in  the 
regulations  for  quota  allocation 
determinations  for  the  1992-95  crops. 
The  definition  is  necessary  to  meet  the 
statutory  requirement  for  determining 
the  niunber  of  pounds  by  which  the  total 
marketings  of  quota  peanuts  from  the 
farm  were  less  than  the  farm  poundage 
quota.  The  issue  is  whether  "total 
marketings  of  quota  peanuts",  as  used  in 
the  statute,  should  be  construed  to  cover 
only  the  actual  marketing  of  peanuts  as 
quota  peanuts  OR  should  "total 
marketings  of  quota  peanuts"  include,  to 
the  extent  the  quota  is  undermarketed, 
any  peanuts  that  were  marketed  as 
additional  peanuts  that  could  have  been 
marketed  as  quota  peanuts. 

Consider  the  following  examples: 

a.  Farm  A  has  an  effective  quota  of  100,000 
pounds.  The  producer  had  a  contract  for 
40.000  pounds  of  additional  peanuts.  Fann  A 
product  a  total  of  110,000  pounds  of 
Segregation  1  peanuts.  The  producer 
delivered  40,000  pounds  of  additional  peanuts 
under  the  contract.  This  left  only  70,000 
pounds  of  peanuts  for  marketing  as  quota 
peanuts.  If  "total  marketings  of  quota 
peanuts"  includes  only  actual  marketings  as 
quota  peanuts  the  farm  would  have 
imdermarketings  of  30.000  pounds.  But,  if 
"total  marketings  of  quota  peanuts"  includes 
peanuts  that  could  have  been  marketed  as 
quota  peanuts  the  farm  will  not  have  any 
undermarketings. 

b.  Farm  B  has  an  effective  quota  of  200,000 
pounds.  The  producer  has  a  contract  for 
50,000  pounds  of  "additional"  (non-quota) 
Spanish  peanuts.  The  producer  planted  both 
Spanish  and  Runner  peanuts.  The  initial 
outlook  for  the  producer's  crop  was  good, 
with  anticipated  production  of  65.000  pounds 
of  Spanish  peanuts  and  200.000  pounds  of 
Runner  peanuts.  The  Spanish  peanuts  were 
harvested  first.  Accordingly,  50,000  pounds  of 
Spanish  peanuts  were  delivered  in  settlement 
of  the  additional  peanut  contract  and  the 
remainder  of  the  Spanish  production  (3,000 
pounds)  was  marketed  as  quota  peanuts. 
Adverse  weather  conditions,  developed  and 
the  Runner  production  was  160.000  pounds. 
Of  this  amount  13,000  pounds  were  either 
Segregation  2  or  Segregation  3  peanuts.  These 
were  marketed  as  additional  loan  peanuts. 
The  remaining  quantity  (147,000  pounds)  was 
marketed  as  quota  peanuts.  In  addition,  as 
permitted  by  the  program  regulations,  the 
producer  made  a  "disaster  transfer"  from  the 
additional  loan  inventory  to  the  quota  loan 
inventory  for  the  13.000  pounds  of 
Segregation  2  and  Segregation  3  peanuts. 
Thus,  the  farm  had  quota  marketings  of 
163.000  poimds.  If  "total  marketings  of  quota 
peanuts"  include  only  maricetings  of  peanuts 
as  quota  peanuts,  the  farm  will  thereby  have 
undermarketings  of  37.000  pounds.  If  "total 
marketings  of  quota  peanuts"  include  peanuts 
that  could  have  been  marketed  as  quota 


peanuts  the  farm  will  not  have  any 
undermarketings. 

c.  Farm  C  has  an  effective  quota  of  SCOOO 
pounds  and  produces  57,000  of  Segregation  1 
peanuts.  The  producer  mariceted  40,000 
pounds  of  the  peanuts  as  quota  peanuts  and 
marketed  17,000  pounds  of  peanuts  as 
additional  loan  peanuts.  If  "total  marketing  of 
quota  peanuts"  includes  only  quota 
marketings  the  farm  will  have 
undermarketings  of  10,000  pounds.  If  "total 
marketings  of  quota  peanuts"  includes 
peanuts  that  could  have  been  marketed  as 
quota  peanuts  the  farm  will  not  have  any 
undermarketings. 

Producers  would  have  greater 
marketing  flexibihty  if  "total  marketings 
of  quota  peanuts"  include  only  quota 
marketings  because  the  producer  could 
consider  the  quahty  of  the  peanuts,  the 
type  of  peanuts  if  producing  more  than 
one  type,  and  any  contract  for 
additional  peanuts,  in  making  a 
marketing  decision  and  such  decision 
could  be  made  without  fear  of  loss  of 
undermarketings  if  subsequent  quota 
marketings  do  not  use  the  farm's 
available  potmdage  quota.  However,  the 
result  wotild  be  more  undermarketings 
nationwide  than  woidd  be  the  case  if 
"total  maiicetings  of  quota  peanuts" 
include  peanuts  that  were  marketed  as 
additional  peanuts  when  such  peanuts 
could  have  been  marketed  as  quota 
peanuts.  By  statute,  in  section  358-1  of 
the  1938  Act  the  maximum  effective 
undermarketings  that  may  be  included 
in  the  next  year's  poundage  quota  on  all 
farms,  on  a  nationwide  basis,  is  limited 
to  an  amount  that  does  not  exceed  10 
percent  of  the  national  poundage  quota 
for  such  year.  If  the  available 
undermarketings  exceed  that  limit  on  a 
national  basis,  a  proration  of 
undermarketings  is  made  for  eligible 
individual  farms. 

Comments  are  requested  on  how  the 
"total  marketings  of  quota  peanuts" 
should  be  determined.  Most  helpful  will 
be  conunents  that  include  an 
explanation  to  support  the  conclusion 
reached  by  the  person  submitting  the 
comment 

2.  Quota  Reductions  for  Nonproduction 

Section  358-l(b)(3)  of  the  1938  Act 
provides  that  "Insofar  as  practicable 
and  on  such  fair  and  equitable  basis  as 
the  Secretary  may  by  regulations 
prescribe,  the  farm  poundage  quota 
estabUshed  for  a  farm  for  any  of  the 
1991  through  1995  marketing  years  shall 
be  reduced  to  the  extent  that  the 
Secretary  determines  that  farm 
poundage  quota  established  for  the  farm 
for  any  2  of  the  3  marketing  years 
preceding  the  marketing  year  for  which 
the  determination  is  being  made  was  not 
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produced,  or  considered  produced,  on 
the  farm." 

Hequest  for  Comments 

The  final  rule  in  S  729.204,  set  out  the 
method  by  which  a  quota  reduction 
would  be  calculated  for  the  1991  crop 
when  the  peanuts  produced,  or 
considered  produced,  on  a  farm  in  2  of 
the  3  preceding  years  was  less  than  the 
farm's  poundage  quota.  The  rule  left 
open  that  issue  for  the  determination  of 
farm  quotas  for  the  1992-95  crops.  The 
questions  at  issue  are  indicated  by  the 
following  example: 
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In  the  above  case,  it  appears  a 
reduction  would  be  required  for  the 
farm's  1992  crop  quota  under  any 
reasonable  method  of  making  the  lack  of 
production  calculation.  A  reduction 
would  not  have  been  required  had  the 
farm  produced  and  considered  produced 
peanuts  equal  to  or  greater  than  100,000 
pounds  in  1991,  rather  than  98,000 
pounds. 

Two  methods  of  making  reductions  for 
nonproduction  have  been  used  in  the 
past.  Prior  to  the  1991  crop,  a  "factor 
method"  was  used.  In  1991,  a  "poundage 
method"  was  used. 

Basically,  the  "factor  method" 
determines  the  reduction  on  the  basis  of 
the  average  of  the  2  worst  years  of  the  3 
year  period  while  the  "poundage 
method"  determines  the  reduction  on 
the  sum  of  the  underproduced  pounds  in 
the  2  best  years  of  the  3  year  period. 
Under  either  method  if,  during  any  2 
years  of  a  3  year  period,  a  farm  did  not 
produce  peanuts  and  did  not  receive 
considered  produced  credit  the  farm's 
quota  would  be  reduced  to  zero,  except 
that  under  the  "poundage  method"  if  the 
State's  poundage  quota  increased  as  a 
result  of  an  increase  in  the  national 
poundage  quota,  the  farm  may  retain 
part  or  all  of  the  increase  in  poundage 
quota  that  resulted  from  such  increase 
in  the  State's  poundage  quota  during 
any  of  the  3  years  ending  with  the  year 
in  which  the  reduction  is  made. 

Using  the  example  set  out  above,  the 
"factor  method"  would  result  in  a 
reduction  of  51,000  pounds  in  the  farm's 
1992  poundage  quota  and  a  further 
reduction  of  approximately  25,000 
pounds  in  the  farm's  1993  poundage 


quota.  (The  1993  reduction  could  be 
greater  if  the  peanuts  produced  and 
considered  produced  on  the  farm  in  1992 
should  be  less  than  the  farm's  1992 
poundage  quota.) 

Using  the  example  set  out  above,  the 
"poundage  method"  would  result  in  a 
reduction  of  2,000  pounds  in  the  farm's 
1992  poundage  quota  (an  amount  equal 
to  the  deficiency  in  production  of  the 

1991  crop  that  e^ectively  resulted  in  the 
required  reduction  in  quota)  and  a 
further  reduction  would  not  be  required 
in  the  farm's  1993  poundage  quota 
unless  the  amount  of  peanuts  produced 
and  considered  produced  on  the  farm  in 

1992  is  less  than  the  farm's  1992 
poundage  quota. 

Comments  on  this  issue  should 
considef'  the  "fair  and  equitable" 
provision  of  the  statute  and  provide 
comments  as  to  whether  the  "factor 
method",  the  "poundage  method",  or 
some  other  method  should  be  used.  An 
explanation  of  the  basis  of  the 
commenter's  preference  will  increase 
the  value  of  the  comment.  In  particular, 
if  a  method  other  than  the  "factor 
method"  or  "poundage  method"  is 
recommended,  it  would  be  most  helpful 
if  it  is  described  in  suH'icient  detail  as  to 
make  implementation  possible  if  it  is 
considered  to  be  the  best  available 
option. 

3.  Immediate  Buybacks 

Section  359a(g)(l)  of  the  1938  Act  (7 
U.S.C.  1359a(g)(l))  provides  that 
additional  peanuts  received  under  loan 
may  be  offered,  "in  accordance  with 
regulations  issued  by  the  Secretary",  by 
the  Commodity  Credit  Corporation 
(CCC)  of  the  Department  of  Agriculture 
for  sale  for  domestic  edible  use  at  prices 
not  less  than  those  required  to  cover  all 
costs  incurred  with  respect  to  the 
peanuts  plus  not  less  than  100  percent  of 
the  loan  value  of  quota  peanuts  if  the 
additional  peanuts  are  sold  and  paid  for 
during  the  harvest  season  upon  delivery 
by,  and  with  the  written  consent  of,  the 
producer.  Sales  of  additional  peanuts  in 
this  manner  commonly  are  known  as 
"immediate  buyback"  sales.  Sales  of 
loan  additional  peanuts  by  CCC,  for 
domestic  edible  use.  after  delivery  of  the 
peanuts  into  the  loan  inventory  can  also 
be  made  at  subsequent  times,  but  at 
higher  prices.  Those  "non-immediate" 
buybacks  do  not  require  producer 
permission. 

Section  359a(f)(l)  of  the  1938  Act  (7 
U.S.C.  1359a(f)(l))  provides  that 
handlers  may.  under  such  regulations  as 
the  Secretary  may  issue,  contract  with 
producers  for  the  purchase  of  additional 
peanuts  for  crushing  or  export,  or  both. 

Regulations  governing  "immediate 
buybacks"  are  set  forth  in  S  1446.309. 


The  fmal  rule  indicated  that  comment 
would  be  sought  on  whether  to  set 
conditions  on  immediate  buybacks  in 
addition  to  these  specified  in  the  statute. 
For  example,  possible  additional 
conditions  would  include  preventing  an 
immediate  buyback  if  the  producer  has 
an  unfulfilled  additional  peanut 
contract. 

Request  for  Conunents 

With  respect  to  the  1992  through  1995 
crops  of  peanuts,  comment  is  sought  on 
whether,  if  a  producer  has  given  the 
statutorily  required  written  consent  for 
loan  additional  peanuts  to  be  sold  upon 
delivery,  additional  restrictions  should 
be  required  by  regulations  before  such 
peanuts  may  be  purchased  as  an 
"immediate  buyback?" 

The  following  considerations  may  be 
helpful  in  making  comments  on  this 
issue: 

a.  Contracting  parties  who  wish  to 
restrict  "immediate  buybacks"  may 
agree  to  contract  provisions  to  restrict   - 
such  "immediate  buybacks"  and  can 
seek  private  enforcement  of  these 
provisions  without  the  need  for 
regulations  to  impose  such  restrictions 
as  a  program  matter  on  all  producers 
and  handlers. 

b.  In  a  year  of  tight  supplies  of 
peanuts,  if  additional  restrictions  are  not 
applicable,  some  of  the  domestic  needs 
for  peanuts  could  be  met  by  the 
coQtracting  parties  mutually  agreeing  to 
use  the  "immediate  buyback"  provision 
in  lieu  of  marketing  the  peanuts  in 
satisfaction  of  the  contract  for 
additional  peanuts. 

c.  Some  producers  plant  more  than 
one  type  of  peanuts  but  contract  only  for 
delivery  of  one  of  the  types  as 
additional  peanuts.  Additional 
restrictions  on  the  purchase  of  such 
producer's  peanuts  under  the 
"immediate  buyback"  provisions  may  be 
restrictive  to  such  a  producer,  especially 
when  the  type  of  peanuts  that  has  not 
been  contracted  is  harvested  before  the 
contradted  type.  Also,  if  such  producer 
had  a  contract  for  each  type  of  peanuts 
produced  and  the  contract  limited  the 
quantity  to  be  delivered  by  type,  any 
additional  restrictions  that  are  not  by 
type  could  be  restrictive  to  the  producer 
when  the  producer  has  satisfied  the 
contract  for  one  type  of  peanuts  but  has 
not  satisfied  the  contract  for  another 
type  of  peanuts. 

d.  Peanut  harvesting  and  marketing 
may  begin  6  or  more  weeks  before  the 
final  date  for  filing  contracts  to  purchase 
additional  peanuts  (September  15  of  the 
crop  year).  Accordingly,  even  though  a 
contract  has  been  signed  by  all 
interested  parties,  if  regulations  were  to 
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require  that  the  producer  must  satisfy 
any  approved  contract  for  additional 
peanuts  before  such  producer  possibly 
could  offer  peanuts  for  "immediate 
buyback",  the  producer  possible  could 
stiU  offer  peanuts  for  "immediate 
buyback"  until  such  time  as  the  contract 
is  filed  and  approved.  Thus,  the 
producer  might  be  able  to  avoid,  before 
September  15,  any  addition  restrictions 
that  may  relate  to  contracts  for 
additional  peanuts  unless  immediate 
buyback8~were  prohibited  altogether  for 
peanuts  delivered  before  that  date. 

e.  If  additional  peanuts  contracts  must 
be  satisfied  first,  an  additional  issue 
would  be  whether  the  parties  to  the 
contract  could  mutually  agree  that  an 
immediate  buyback  may  take  place 
despite  the  contract. 

If  restrictions  are  recommended, 
commenters  should  indicate  what 
restrictions  they  believe  should  be 
imposed  and  the  benefits  the  commenter 
believes  would  result  from  such 
restrictions. 

4.  Eligible  Country 

Section  359a(d)(6}  of  the  1938  Act  (7 
U.S.C.  1356a(d)(e]]  provides  that  it  any 
additional  peanuts  exported  by  a 
handler  are  reentered  into  the  United 
States  the  importer  shall  be  subject  to  a 
penalty  at  a  rate  equal  to  140  percent  of 
the  loan  level  for  quota  peanuts  on  the 
quantity  of  peanuts  reentered. 

Since  the  inception  of  the  peanut 
poundage  quota  program  begiiming  with 
the  1978  crop,  disposition  credit  for 
contract  additional  peanuts  has  not 
been  granted  for  peanut  products  that 
are  made  from  contract  additional 
peanuts  if  such  products  are  exported  to 
Canada  or  Mexico.  That  policy  appears 
in  the  ciurent  regulations  at  {  1446.103 
under  the  definition  of  "Eligible 
country."  This  policy  reflects  the  price 
differential  between  quota  peanuts  and 
contract  additional  peanuts  and  the 
difficulties  that  would  exist  in 
effectively  poUcing  the  reimportation  of 
exported  contract  additional  peanuts  in 
competition  with  domestic  quota 
peanuts. 

The  issue  is  whether,  with  respect  to 
the  1992  through  1995  crops  of  peanuts, 
the  prohibition  against  granting 
disposition  credit  for  peanut  products 
made  from  contract  additional  peanuts 
and  exported  to  Canada  or  lyf  exico 
should  be: 

a.  Continued, 

b.  Discontinued  without  restrictions, 
or 

c  Discontinued  with  restrictions. 


I 


Request  for  Commenta 

Comments  are  requested  with  respect 
to  whether  export  credit  should  be 


granted  for  peanut  products  that  are 
made  from  contract  additional  peanuts 
and  exported  to  Canada  or  Mexico. 
Most  desired  are  comments  that  provide 
justifications,  explanation,  and/or 
supporting  data.  Conunents  that  support 
"discontinuation  with  restrictions" 
should  address  the  issue  of  the 
restrictions  that  should  be  imposed  and 
the  benefits  that  should  result  from  such 
restrictions. 

5.  Extension  of  Time 

Requests  have  been  made  that  the 
Department  of  Agriculture  reconsider 
the  requirement  in  9  1446.410  that,  in 
order  to  receive  an  extension  of  time  to 
dispose  of  contract  additional  peanuts, 
the  handler  must  explain  why  the 
handler  will  be  unable  to  meet  the 
prescribed  disposition  date. 

Section  1446.410  of  the  regulations 
provides  that  the  final  disposition  date 
shall  be  October  15  of  the  calendar  year 
following  the  calendar  year  in  which  the 
peanuts  were  grown.  However,  under 
the  Final  rule,  a  marketing  association 
with  the  concurrence  of  the  Director, 
Tobacco  and  Peanuts  Division,  may 
extend  the  date  to  November  30  of  such 
following  year  (i.e.,  the  calendar  year 
following  the  crop  year]  if  the  handler, 
by  September  15,  files  a  written  request 
that  specifies  the  number  of  pounds  for 
which  an  extension  is  requested  and 
fully  explains  why  disposition  of  the 
contract  additional  peanuts  cannot  be 
completed  by  October  15.  Since  for  the 
1991  crop  these  deadlines  will  not  ocoir 
until  1992,  conunent  on  this  issue  is 
sought  for  the  1991  crop  as  well  as  for 
the  1992-95  crops. 

The  question,  accordingly,  is  whether 
an  extension  of  time  should  be  granted 
for  a  handler  to  dispose  of  contract 
additional  peanuts  without  requiring  an 
explanation  from  the  handler  to  show, 
as  under  the  current  rule,  that  conditions 
beyond  such  handler's  control  will 
prevent  compliance  with  the  prescribed 
disposition  deadline. 

If  an  explanation  is  not  required  and 
an  automatic  extension  of  time  is 
granted  if  a  written  request  is  made  by 
the  prescribed  disposition  date,  an 
additional  question  is  whether  there 
should  be  any  circumstances  imder 
which  an  extension  of  time  should  be 
granted  if  the  request  is  made  after  the 
prescribed  disposition  date. 

Also  at  issue  is  whether  October  IS  of 
the  calendar  year  after  the  calendar 
year  in  which  the  contract  additional 
peanuts  were  grown  is  a  reasonable 
date  by  which  such  peanuts  should  be 
crushed  or  exported. 


Request  for  Coimnents 

Comments  are  requested  to  address 
this  issue.  Suggestions  should  be  as 
specific  as  possible.  For  example,  those 
conunenters  who  believe  October  15  of 
the  year  following  the  crop  year  is  not  a 
reasonable  disposition  date  should 
specify  an  alternative  deadline. 

Signed  at  Washington,  DC  on  January  10, 
1992. 
Keith  D.Bj«ike. 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service  and  Executive  Vice 
President,  Commodity  Credit  Corporation. 

(PR  Doc.  aZ-1212  Filed  1-15-92;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  613 

RIN3052-AB29 

Eligibility  and  Scope  of  Financing; 
Nondiscrimination  in  Lending 

aoency:  Farm  Credit  Administration. 
ACTION;  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA],  by  the  Farm 
Credit  Administration  Board  (Board], . 
proposes  to  amend  12  CFR  part  613 
governing  nondiscrimination  in  lending 
by  Farm  Credit  System  (System] 
institutions.  The  proposed  amendments 
implement  changes  made  in  title  vm  of 
the  Civil  Rights  Act  of  1968  by  the  Fair 
Housing  Amendments  Act  of  1988.  The 
amendments  by  FCA  would  conform 
FCA's  regulations  to  the  requirements  of 
the  statute  and  implementing  regulations 
promulgated  by  the  Department  of 
Housing  and  Urban  Development 
(HUD).  The  proposed  amendments 
would  add  two  new  protected 
categories,  prohibit  discrimination  in 
"residential  real  estate-related 
transactions,"  as  defined  in  the  law, 
revise  the  Equal  Housing  Lender  Poster, 
conform  complaint  processing  . 
procedures,  and  maike  techmcal 
amendments  referencing  HUD's  fair 
housing  regulations  and  the  Equal  Credit 
Opportunity  Act 

DATES:  Comments  should  be  received  on 
or  before  February  16, 1992. 

AODRESSES:  Comments  may  be  mailed 
or  delivered  (in  triplicate]  to  Jean 
Noonan,  General  Counsel,  Farm  ri^dit 
Administration,  McLean,  Virginia  22102- 
5090.  Copies  of  all  communications 
received  will  be  available  for 
examination  by  interested  parties  in  the 
Office  of  General  Counsel,  Farm  Credit 
AdministraticHi. 
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FOM  nMTNCR  MRMMATWN  CONTACT: 

lohn  Hays.  FCA  Examiner,  Policy  and 
Risk  Analysis  Division.  Office  of 
Examination,  Farm  Credit 
Administration.  McLean.  VA  22102- 
5090,  (703)  883-4258,  TDD  (703)  883- 
4444.  or 

Christine  C.  Dion,  Attorney,  Regulatory 
and  Legislative  Law  Branch,  Office  of 
General  Counsel  Fann  Credit 
Administration.  McLean,  VA  22102- 
5090,  (703)  883-4020,  TDD  (703)  883- 
4444. 

SUPPLEMENTARY  information: 

L  General 

Prior  to  1988,  title  VIII  of  the  Civil 
Rights  Act  of  1968, 42  U.S.C.  3601  et  seq., 
made  it  unlawful  to  discriminate  in  any 
aspect  of  the  sale,  rental,  and  financing 
of  a  dwelling  because  of  race,  color, 
religion,  sex.  or  national  origin.  The  Fair 
Housing  Amendments  Act  of  1988. 
Public  Law  100-430;  102  Stat.  1619  (1988 
Act),  amended  title  Vm  to  (1)  add 
prohibitions  against  discrimination  in 
housing  on  the  basis  of  handicap  and 
familial  status  (having  one  or  more 
children  under  the  age  of  18).  (2)  exp^d 
coverage  of  the  prohibitions  by 
substituting  the  term  "residential  real 
estate-related  transactions"  for 
"financing"  of  housing.  (3)  strengthen 
administrative  enforcement  procedures 
and  private  civil  rights  of  action,  and  (4) 
increase  monetary  damages  that  can  be 
awarded  when  discriminatory  housing 
practices  are  found.  The  1988  Act  also 
designated  title  VIII  as  the  Fair  Housing 
Act, 

The  1988  Act  became  effective  March 
12, 1989.  HUD  published  final 
implementing  regulations  (1)  interpreting 
the  scope  of  the  coverage  provided  and 
the  nature  of  activities  made  unlawful 
by  the  1968  Act;  and  (2)  setting  forth 
procedures  applicable  to  the  receipt  and 
processing  of  complaints  and  the 
initiation  and  conduct  of  formal 
enforcement  proceedings.  See 
amendments  to  24  CFR  parts  14, 100, 
103-106, 109, 110, 115.  and  121  at  54  FR 
3232  (January  23, 19^).  The  regulations 
became  effective  March  12. 1989. 

Section  808(d)  of  the  Fair  Housing  Act 
requires  all  agencies  (including  any 
Federal  agency  having  regulatory  or 
supervisory  authority  over  financial 
institutions)  to  administer  their 
programs  and  activities  relating  to 
housing  and  urb^n  development  in  a 
manner  to  further  affirmatively  promote 
the  goal  of  fair  housing  and  to  cooperate 
with  the  Secretary  of  HUD  to  further 
such  purposes.  Consistent  with  the 
requirements  of  section  808(d).  the  FCA 
is  proposing  to  amend  its  regulations 


prohibiting  discrimination  in  lending  to 
conform  with  dianses  made  in  tide  Vni 
by  the  1988  Act  and  widi  HUD's 
implementing  regulations. 

The  FCA's  regulations  governing 
nondiscrimination  in  lending  by  System 
institutions,  12  CFR  part  613, 
affirmatively  promote  fair  housing  and 
lending,  as  expressly  required  by  section 
808  (d)  £ind  (e)  of  the  Fair  Housing  Act, 
and  reflect  die  prohibitions  of  the  Equal 
Credit  Opportunity  Act  (ECOA)  and 
Regulation  B,  12  CFR  part  202,  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (FRB),  which  are  also 
applicable  to  System  institutions. 

System  institutions  are  subject  to  the 
nondiscrimination-in-lending 
requirements  of  the  Fair  Housing  Act 
and  HUD's  implementing  regulations,  as 
well  as  the  requirements  of  the  Equal 
Credit  Opportunity  Act  and  Regulation 
B.  While  HUD  has  primary 
responsibility  to  enlForce  the  Fair 
Housing  Act,  the  FCA's  enforcement 
powers  (title  V,  part  C  of  the  Farm 
Credit  Act  of  1971)  are  also  available  to 
enforce  the  statute  and  HUD's 
implementing  regulations.  The  FCA  has 
primary  enforcement  responsibibty  for 
ECOA.  Application  of  HUD's 
interpretations  in  FCA's  regulations 
does  not  change  the  native  or  scope  of 
eligible  lending  authorized  for  System 
institutions  under  the  Farm  Credit  Act  of 
1971,  Public  Law  92-181,  as  amended. 

The  FCA's  proposed  regulations,  in 
addition  to  requiring  that  lending  and 
advertising  be  nondiscriminatory,  would 
set  forth  the  required  text  of  the  Equal 
Housing  Lender  Poster  that  must  be 
publicly  displayed  by  System 
institutions.  The  poster  would  reflect  the 
prohibitions  contained  under  title  VIII, 
as  amended  by  the  1988  Act  and  under 
the  Equal  Credit  OppRsrtunity  Act  of 
1974,  Public  Law  93-495,  as  amended  by 
the  Equal  Credit  Opportunity  Act 
Amendments  of  1976,  Public  Law  94-239, 
15U.S.C.  leoie/se^. 

The  proposed  regulations  would 
substitute  the  word  "dwelling"  for  the 
words  "rural  residence"  throughout  the 
regulations  to  conform  the  FCA's 
nondiscrimination  in  lending  regulations 
with  the  operative  language  of  the  Fair 
Housing  Act  and  HUD's  implementing 
regulations.  This  change  would  not 
change  the  requirement  of  the  FCA's 
eligibility  regulations,  adopted  pursuant 
to  the  Farm  Credit  Act  of  1971,  that 
restrict  System  institutions'  financing  of 
rural  housing  to  a  single-family, 
moderate-priced  dwelling  with 
appropriate  appurtenances,  which  is  or 
'  will  be  used  as  a  permanent,  year-round 
home  by  the  applicant  and  which  is 
located  on  an  appropriate  site  in  a  rural 
area  (S  613.3040(a)(2)).  HUD's 


regulations  interpret  the  statutory 
definition  of  "dwelling"  to  include 
cooperatives,  condominiums,  time- 
sharing properties,  and  mobile  homes. 
This  definition  is  broader  than  the 
definition  of  dwelling  in  the  FCA's 
regulation  implementing  the  rural 
housing  lending  authonty,  but  does  not 
in  any  way  expand  the  lending  authority 
of  System  institutions. 

Title  vm  of  die  Civil  Rights  Act  of 
1968  delegated  the  authority  and 
responsibility  for  administering  fair 
housing  poUcy  to  the  Secretary  of  HUD. 
Under  the  provisions  of  tide  VIII, 
persons  who  beUeved  that  they  had 
been  or  were  about  to  be  subjected  to  a 
discriminatory  housing  practice  could 
file  a  complaint  with  the  Secretary.  HUD 
was  required  to  investigate  and 
conciliate  the  issues  in  the  complaint. 
However,  tide  VIII  did  not  provide  the 
Secretary  with  any  administrative 
mechanism  for  redressing  acts  of 
discrimination  against  an  individual 
when  informal  efforts  to  conciliate  a 
case  were  unsuccessful.  The  Secretary 
could  not  take  administrative  action  or 
sue  violators  to  enforce  the  law.  While 
complaints  could  be  referred  to  the 
Attorney  General  for  Utigation  if  they 
involved  a  pattern  or  practice  of 
discrimination.  Federal  courts  did  not 
award  individual  relief  to  the  victims  of 
discrimination  in  such  cases.  Victims  of 
discrimination  who  brought  their  ca^es 
into  court  achieved  limited  success  due 
to  a  short  statute  of  limitations  and 
disadvantageous  limitation  on  punitive 
damages  and  attorney's  fees. 

The  Fair  Housing  Act  strengthened. 
HUD's  administrative  enforcement  of 
tide  VIII  by  providing  an  administrative 
enforcement  procedure.  HUD  continues 
to  investigate  complaints  and  conciliate 
conflicts  between  parties,  who  can  also 
agree  to  arbitration.  However,  under 
tide  VIII  as  amended,  if  conciUation 
fails  and  HUD  determines  that 
reasonable  cause  exists  to  believe  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur,  the 
Secretary  determines  whether  to 
proceed  with  a  charge  or  a  civil  action. 
When  a  charge  is  filed,  and  no  party 
elects  to  have  claims  decided  in  a  civil 
action,  the  Secretary  provides  for  an 
administrative  hearing  conducted  by  an 
administrative  law  judge  (AL)).  The  ALJ 
makes  findings  of  fact  and  conclusions 
of  law.  If  the  ALJ  finds  that  a  respondent 
had  engaged  in  or  is  about  to  engage  in 
a  discriminatory  housing  practice,  the 
ALJ  issues  an  order  which  may,  to 
vindicate  the  pubUc  interest,  assess  a 
civil  penalty  against  the  respondent  in 
the  amount  of  $iaooa  $25,000,  or 
$50,000.  The  decision  of  die  ALJ  may  be 
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reviewed  by  the  Secretary.  The 
Secretary  may  affirm,  modify,  or  set 
aside,  in  whole  or  in  part,  the  initial 
decision  of  the  ALJ  or  remand  the  initial 
decision  for  further  proceedings.  The 
Secretary  must  serve  the  final  decision 
on  all  parties  no  later  than  30  days  from 
the  issuance  of  the  initial  decision  of  the 
ALJ,  otherwise  such  initial  decision  will 
become  the  final  decision  of  HUD.  Any 
final  agency  decision  by  HUD  on  the 
issue  of  discrimination  is  subject  to 
review  on  appeal  by  the  appropriate 
United  States  Court  of  Appeals.  If  the 
Secretary  concludes  at  any  time 
following  the  filing  of  a  complaint  that 
prompt  judicial  action  is  necessary,  the 
Secretary  may  authorize  a  civil  action 
for  appropriate  temporary  or 
preliminary  relief  pending  final 
disposition  of  the  complaint.  When  the 
Secretary  authorizes  civil  action,  the 
Attorney  General  is  required  to 
commence  and  maintain  the  action.  The 
Attorney  General  continues  to  have 
authority  to  initiate  civil  actions  in 
"pattern  or  practice"  cases  and  in  cases 
where  denial  of  rights  to  a  group  raises 
an  issue  of  general  public  importance. 
The  court  may  assess  civil  penalties 
against  a  defendant  up  to  a  maximum  of 
$50,000  for  a  first  violation  and  $100,000 
for  any  subsequent  violations. 

The  Fair  Housing  Act  also 
strengthened  private  enforcement  by 
expanding  the  statute  of  limitations, 
removing  the  limitation  on  punitive 
damages,  and  bringing  attorney's  fees 
language  in  title  VIII  closer  to  the  model 
used  in  other  civil  rights  laws. 

In  addition  to  creating  an 
administrative  enforcement  mechanism 
for  HUD,  the  Fair  Housing  Act  provides 
protection  against  discrimination  in 
housing  to  persons  with  handicaps  and 
families  with  children,  as  defined  in  the 
statute. 

The  Fair  Housing  Act  defines  the  term 
"handicap"  to  mean  a  physical  or 
mental  impairment  which  substantially 
limits  one  or  more  major  life  activities;  a 
record  of  such  an  impairment;  or  bein^ 
regarded  as  having  such  an  impairment. 
HUD  has  interpreted  the  term  "being 
regarded  as  having  an  impairment"  to 
mean  (1)  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  one  or  more  major  life  activities 
but  that  is  treated  by  another  person  as 
constituting  such  a  limitation,  (2)  a 
physical  or  mental  impairment  that 
substantially  limits  one  or  more  major 
life  activities  only  as  a  result  of  the 
attitudes  of  others  toward  such 
impairment,  or  (3)  no  physical  or  mental 
impairment  but  treatment  by  another 
person  as  having  such  an  impairment. 

The  Fair  Housing  Act  exempts  from 
the  familial  status  provisions  certain 
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"housing  for  older  persons."  The 
purpose  of  the  exemption  is  to  ensure 
that  prohibitions  against  discrimination 
because  of  familial  status  do  not 
unfairly  limit  housing  choices  for  elderly 
persons. 

Prior  to  1988,  discrimination  in 
financing  of  housing  under  title  VIII 
dealt  only  with  the  making  of  loans  and 
in  the  provision  of  other  financial 
assistance.  The  1988  Act  revised  title 
VIII  by  substituting  a  prohibition  against 
discrimination  in  "residential  real 
estate-related  transactions"  for  a 
prohibition  against  discrimination  in  the 
"financing"  of  housing.  Under  the  Fair 
Housing  Act,  it  is  unlawful  for  any 
person  or  other  entity  whose  business 
includes  engaging  in  "residential  real 
estate-related  transactions"  to 
discriminate  against  any  person  in 
making  available  such  a  transaction,  or 
in  the  terms  or  conditions  of  such  a 
transaction,  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin.  By  substituting  the 
term  "residential  real  estate-related 
transactions"  for  the  term  "financial," 
the  Fair  Housing  Act  expanded  the 
types  of  financing  transactions  that 
were  previously  covered  by  the 
nondiscrimination  requirements  of  title 
VUI. 

The  definition  of  "residential  real 
estate-related  transactions"  in  the  Fair 
Housing  Act  includes  not  only  the 
making  of  loans  or  the  provision  of  other 
financial  assistance,  but  also  the 
purchase  of  loans  secured  by  residential 
real  estate  or  made  for  the  purchase, 
construction,  improvement,  repair,  or 
maintenance  of  a  dwelling.  HUD  has 
interpreted  the  "purchase  of  loans"  to 
include  the  purchase  and  pooling  of 
mortgage  loans  as  well  as  the  terms  and 
conditions  of  the  sale  of  securities 
issued  on  the  basis  of  such  loans  (24 
CFR  100.125).  The  definition  of  the  term 
"residential  real  estate-related 
transaction"  also  includes  the  appraisal, 
brokering,  and  selling  of  residential  real 
property. 

The  term  "appraisal"  is  defined  in 
HUD's  implementing  regulations  (24 
CFR  100.135)  as  an  estimate  or  opinion 
of  the  value  of  a  specified  residential 
real  property  made  in  a  business  context 
in  connection  with  the  sale,  rental, 
financing,  or  refinancing  of  a  dwelling  or 
in  connection  with  any  activity  that  . 
otherwise  affects  the  availability  of  a 
residential  real  estate-related 
transaction,  whether  the  appraisal  is 
oral  or  written,  or  is  transmitted 
formally  or  informally.  The  appraisal 
includes  all  written  comments  and  other 
documents  submitted  as  support  for  the 
estimate  or  opinion  of  value.  Unlawful 
practices  under  HUD's  §  100.135  include, 


but  are  not  limited  to.  using  an  appraisal 
of  residential  real  property  in 
connection  with  the  sale,  rental,  or 
financing  of  any  dwelling  when  the 
person  knows  or  reasonably  should 
know  that  the  appraisal  improperly 
takes  into  consideration  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin. 

n.  Proposal  Amendments 

Section  613.3140  of  the  existing 
regulations,  entitled  "Policy,"  sets  forth 
the  policy  of  nondiscrimination  in 
lending  by  System  institutions  as 
adopted  by  the  Federal  Farm  Credit 
Board  in  1976.  The  FAC  proposes  to 
delete  this  section  because  the 
substance  of  this  policy  would  be 
appropriately  implemented  through 
proposed  S9  613.3145.  613.3150.  613.3151. 
613.3152, 613.3160,  613.3170  and  613.3175. 

A  new  section  613.3145,  entitled 
"Definitions,"  would  define  the  major 
terms  used  in  subpart  E  of  part  613, 
consistent  with  the  Fair  Housing  Act 
and  the  ECOA. 

Section  613.3160  of  the  proposed 
regulations,  entitled  "Nondiscrimination 
in  lending  and  other  services."  would  be 
amended  in  paragraph  (a)  to  prohibit 
discrimination  in  making  credit  or  other 
financial  services  available  in  a 
residential  real  estate-related 
transaction  on  any  prohibited  basis  as 
defined  by  the  Fair  Housing  Act  (24  CFR 
part  100).  Paragraph  (b)  would  prohibit 
discrimination  in  any  aspect  of  a  credit 
or  other  financial  service  transaction  on 
any  prohibited  basis  as  defined  by  the 
ECOA  (12  CFR  202.2(z)).  Paragraph  (c) 
would  list  examples  of  lending  practices 
that  would  be  prohibited  under 
9  613.3150.  Paragraph  (d)  would  state 
that  nothing  in  the  proposed  subpart 
would  change  the  eligibility 
requirements  imposed  by  Uie  Farm 
Credit  Act  of  1971  and  regulations 
adopted  pursuant  thereto. 

A  new  S  613.3151.  entitled 
"Nondiscrimination  in  applications." 
would  be  added  prohibiting 
discrimination  against  an  applicant  for 
an  eligible  loan  or  other  eligible  service 
on  any  prohibited  basis  as  defined  by 
the  ECOA  and  the  Fair  Housing  Act.  to 
emphasize  the  importance  of  promoting 
the  availability  of  credit  to  all 
creditworthy  applicants. 

A  new  S  613.3152.  entitled 
"Nondiscriminatory  appraisal."  would 
be  added  prohibiting  discrimination  in 
the  appraisal  of  a  residential  real 
property  on  any  prohibited  basis  as 
defined  by  the  Fair  Housing  Act. 

Section  §  613.3170  of  the  proposed 
regulations,  entitled  "Equal  housing 
lender  poster,"  would  be  amended  to 
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conform  to  changes  in  title  VIII  made  by 
tiie  1988  Act.  The  new  poster  directs 
Fair  Housing  Act  conq)lainant8  to 
contact  both  HUD  and  the  FCA.  and 
ECOA  complainants  to  contact  the  FCA. 
The  FCA's  {Nroposed  new  Equal  Housing 
Lender  Poster  has  been  ai^roved  by 
HUD  under  24  CFR  110.25(b)  as  a 
permissible  substitute  for  the  poster 
required  by  HUD  in  24  CFR  110.25(a]. 
and  is  similar  to  those  approved  by 
HUD  for  the  Office  of  Thrift  Supervision 
and  the  Federal  Deposit  Insurance 
Corporation. 

In  conformance  with  its  role  as  an 
"arm's-length"  re^atory.  effective  as  of 
the  date  of  publication  of  the  final  rule, 
the  FCA  will  discontinue  its  practice  of 
providing  the  Equal  Housing  Lender 
Poster  to  System  institutions. 

A  new  S  613.3175,  entitled 
"Complaints,"  would  be  added  directing 
discrimination  complaints  to  both  HUD 
and  the  FCA  for  processing  under  the 
Fair  Housing  Act  and  to  the  FCA  for 
processing  under  the  Equal  Credit 
Opportunity  Act. 

Technical  amendments  would  be 
made  to  the  proposed  regulations  to 
reference  the  ECOA.  the  Fair  Housing 
Act,  and  HUD's  fair  housing  regulations. 

List  of  Subjects  in  12  CFR  Part  613 

Aged,  Agriculture,  Banks,  banking. 
Civil  rights.  Credit,  Fair  housing.  Marital 
status  discrimination.  Religious 
discrimination.  Rural  areas.  Sex 
discrimination.  Signs  and  symbols. 

For  the  reasons  stated  in  the 
preamble,  part  613  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  613— ELIGIBILITY  AND  SCOPE 
OFFINANCINQ 

1.  The  authority  citation  for  part  613  is 
Revised  to  readas  follows: 

Authority:  Sees.  1.5, 1.7. 1.9. 1.10. 1.11. 2.2. 
2.4,  2.12. 3.1. 3.7.  3.8,  3.22,  5.9.  5.17;  12  U.S.a 
2013,  2015,  2017,  2018,  2019,  2073.  2075,  2093. 
2122,  2128.  2129,  2143,  2243.  2252: 42  U.S.C. 
3601  et  aeq:,  15  U.S.C.  1601  et  aeq.;  12  CFR 
202. 24  CFR  lOa  109  and  110. 

2.  The  table  of  contents  of  subpart  E  is 
revised  to  read  as  follows: 

Subpart  E   MoiWIIscrlniinaBon  In  Landina 

Sec. 

613.3145 

613.3150 

other 
613.3151 
613.3152 
613.3160 
613.3170 
613.3175 


Definitions. 

Nondiscrimination  in  lending  and 

services. 

Nondiscrfanination  in  applications. 

Nondiscriminatory  appraisal. 

Nondiscriminatory  advertiaing. 

Equal  housing  lender  poster. 

Complaints 


Subpart  E- 

§613^140 

3.  Section  613.3140  is  removed 

4.  A  new  1 613.3145  is  added  to  read 
as  follows: 

9613.3148    Definitions. 

For  the  purpose  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  Applicant  means  any  person  who 
requests  or  who  has  received  an 
extension  of  credit  from  a  creditor  and 
includes  any  person  who  is  or  may 
become  contractually  liable  regarding 
an  extension  of  credit. 

(b)  Dwelling  means  any  builcUng. 
structure,  or  portion  thereof  which  is 
occupied  as,  or  designed  or  intended  for 
occupancy  as,  a  residence  by  one  or 
more  families,  and  any  vacant  land 
which  is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
such  building,  structure,  or  portion 
thereof. 

(c)  Familial  status  means  one  or  more 
individuals  (who  have  not  attained  the 
age  of  18  years)  being  domiciled  with: 

(1)  A  parent  or  another  person  having 
legal  custody  of  such  individual  or 
individuals;  or 

(2)  The  designee  of  such  parent  or 
other  person  having  such  custody,  with 
the  written  permission  of  such  parent  or 
other  person. 

The  protections  afforded  against 
discrimination  on  the  basis  of  familial 
status  shall  apply  to  any  person  who  is 
pregnant  or  is  in  the  process  of  securing 
legal  custody  of  any  individual  who  has 
not  attained  the  age  of  18  years. 

(d)  Handicap  means,  with  respect  to  a 
person: 

(1)  A  physical  or  mental  impairment 
which  substantially  limits  one  or  more 
of  such  person's  major  Ufe  activities, 

(2)  A  record  of  having  such  an 
impairment,  or 

(3)  Being  regarded  as  having  such  an 
impairment, 

but  such  term  does  not  include  current, 
illegal  use  of  or  addiction  to  a  controlled 
substance  (as  defined  in  section  102  of 
the  Controlled  Substances  Act  (21  U.S.C. 
802)). 

(e)  Residential  real  estate-related 
transaction  means  any  of  the  following: 

(1)  The  making  or  purchasing  of  loans 
or  providing  other  financial  assistance: 

(i]  For  purchasing,  constructing, 
improving,  repairing,  or  maintaining  a 
dwelling;  or 

(ii)  Secured  by  residential  real  estate. 

(2)  The  selling,  brokering,  or 
appraising  of  residential  real  property. 

5.  Section  613.3150  is  revised  to  read 
as  follows: 


S  613.3180 
Ddothsf  a 

(a)  No  Farm  Credit  institution  may 
discriminate  in  making  credit  or  other 
financial  services  available  in  a  real 
estate-related  transaction,  or  in  the 
terms  or  conditions  of  such  a 
transaction,  because  of  race,  color, 
religion,  sex,  handicap,  familial  status,    ■ 
or  national  origin. 

(b)  No  Farm  Credit  institution  may 
discriminate  in  any  aspect  of  a  credit  or 
other  financial  service  transaction 
because  of: 

(1)  Race,  color,  religion,  national 
origin,  sex,  marital  status,  or  age 
(provided  that  the  applicant  has  the 
capacity  to  enter  into  a  binding 
contract);  or 

(2)  The  fact  that  all  or  part  of  the 
applicant's  income  derives  from  any 
public  assistance  program;  or 

(3)  The  fact  that  the  applicant  has  in 
good  faith  exercised  any  right  under  tide 
Vn  (Equal  Credit  Opportunity  Act)  of 
the  Consumer  Credit  Protection  Act. 

(c)  Prohibited  practices  under  this 
section  include,  but  are  not  limited  to, 
discrimination  in  fixing  the  amount, 
interest  rate,  duration  or  other  terms  or 
conditions  of  any  loan  or  other  financial 
service  or  in  the  purchase  of  loans  and 
securities  on  the  basis  of  race,  color, 
religion,  sex,  handicap,  familial  status 
(having  one  or  more  diildren  under  the 
age  of  18).  marital  status,  age  (provided 
the  applicant  has  the  capacity  to  enter 
into  a  binding  contract)  or  national 
origin. 

(d)  Nothing  in  this  subpart  shall  be 
deemed  to  change  the  eligibility 
requirements  imposed  by  the  Farm 
Credit  Act  of  1971  or  any  Farm  Credit 
Administration  regulation  adopted 
pursuant  thereto. 

6.  New  S9  613.3151  and  613.3152  are 
added  to  read  as  follows: 

t6l3J181    Nondtaerlmlnation  In 


No  Farm  Credit  institution  may 
discourage  or  refuse  to  allow,  receive,  or 
consider  any  application,  request,  or 
inquiry  regarding  an  eligible  loan  or 
other  eligible  service  or  discriminate  in 
imposing  conditions  upon,  or  in 
processing,  any  such  application, 
request,  or  inquiry  on  the  basis  of  the 
race,  color,  religion,  sex,  handicap, 
familial  status,  marital  status,  age 
(provided  the  applicant  has  the  capacity 
to  contract),  national  origin,  or  on  any 
other  basis  that  may  from  time  to  time 
be  prohibited  by  amendments  to  title 
Vm  of  the  Civil  Rights  Act  of  1968  (Fair 
Housing  Act),  die  Equal  Credit 
Opportunity  Act  (12  CFR  202.2(z)l,  and 
the  Department  of  Housing  and  Urban 
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Development's  implementing  regulations 
(24  CFR  part  100).  of  any  person  who: 

(a)  Makes  application  for  any  such 
loan  or  other  service;  or 

(b)  Requests  forms  or  papers  to  be 
used  to  make  application  for  any  such 
loan  or  other  service;  or 

(c)  Inquires  about  the  availability  of 
such  loan  or  other  service.  • 

§  613.3152    Nondiscriminatory  appraisal. 

No  Farm  Credit  institution  may 
conduct,  use.  or  rely  upon  an  appraisal 
of  a  residential  real  property  in 
connection  with  the  sale,  rental,  or 
financing  of  any  dwelling  which 
discriminates  against  any  person  in 
making  available  such  services,  or  in  the 
performance  of  such  services,  because 
of  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 

7.  Section  613.3160  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§613.3160    Nondiscrtminatory  advertising. 

(a)  A  Farm  Credit  institution  that 
directly  or  through  third  parties  engages 
in  any  form  of  advertising  shall  not  use 
words,  phrases,  symbols,  directions, 
forms,  or  models  in  such  advertising 
which  express,  imply,  or  suggest  a 
policy  of  discrimination  or  exclusion  in 
violation  of  the  provisions  of  the  Fair 
Housing  Act,  the  Equal  Credit 
Opportunity  Act,  or  this  subpart. 

8.  Section  613.3170  is  revised  to  read 
as  follows: 


§613.3170   Equal  housing  lendtr  poster. 

(a)  Each  Farm  Credit  institution  that 
makes  loans  for  the  purpose  of 
purchasing,  constructing,  improving, 
repairing,  or  maintaining  a  dwelling  or 
any  loan  secured  by  a  dwelling  shall 
post  and  maintain  an  Equal  Housing 
Lender  Poster  in  the  lobby  of  each  of  its 
offices.  The  poster  shall  be  in  a 
prominent  place  readily  apparent  to  all 
persons  seeking  such  loans. 

(b)  The  Equal  Housing  Lender  Poster 
shall  be  at  least  11  inches  by  14  inches 
in  size,  and  shall  bear  the  logotype  and 
legend  set  forth  in  §  613.3160(b]  of  this 
subpart  and  the  following  text: 

WE  DO  BUSINESS  IN  ACCORDANCE 
WITH  FEDERAL  FAIR  LENDING 

LAWS  I 

(The  Civil  Rights  Act  of  1968,  as 
amended  by  the  Fair  Housing 
Amendments  Act  of  1988) 


UMI 


UNDER  THE  FEDERAL  FAIR 
HOUSING  ACT.  IT  IS  ILLEGAL.  ON 
THE  BASIS  OF  RACE.  COLOR. 
NATIONAL  ORIGIN.  REUGION.  SEX, 
HANDICAP.  OR  FAMILIAL  STATUS 
(HAVING  CHUJJREN  UNDER  THE 
AGE  OF  18).  TO: 

•  Deny  a  loan  for  the  purpose  of 
purchasing,  constructing,  improving, 
repairing,  or  maintaining  a  dwelling,  or 
deny^ny  loan  secured  by  a  dwelling:  or 

•  Discriminate  in  fixing  the  amount 
interest  rate,  duration,  application 
procedures,  or  other  terms  or  conditions 
of  such  a  loart,  or  in  appraising  property. 

IF  YOU  BELIEVE  YOU  HAVE  BEEN 
DISCRIMINATED  AGAINST.  YOU 
SHOULD  SEND  A  COMPLAINT  TO: 

Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity,  Department  of 
Housing  and  Urban  Development, 
Washington,  DC  20410, 1-800-669- 
9777  (Toll  Free),  1-800-927-9275 
(TDD). 

For  processing  under  the  Federal  Fair 

Housing  Act. 

AND  TO: 

Farm  Credit  Administration,  Office  of 
Congressional  and  Public  Affairs.  1501 
Farm  Credit  Drive,  McLean,  VA 
22102-5090. 703-883-4056.  703-883- 
4444(11)0). 

For  processing  under  Farm  Credit 
Administration  Regulations. 

UNDER  THE  EQUAL  CREDIT 
OPPORTUNITY  ACT 

(The  Consumer  Credit  Protection  Act.  as 
amended  by  the  Equal  Credit 
'  Opportunity  Act  Amendments  of  1976) 

IT  IS  ILLEGAL  TO  DISCRIMINATE  IN 
ANY  CREDIT  TRANSACTION: 

•  On  the  basis  of  race,  color,  national 
origin,  religion,  sex,  marital  status,  or 
age, 

•  Because  income  is  from  public 
assistance,  or 

•  Because  a  right  was  exercised 
under  the  Consumer  Credit  Protection 
Act. 

IF  YOU  BELIEVE  YOU  HAVE  BEEN 
DISCRIMINATED  AGAINST.  YOU 
SHOULD  SEND  A  COMPLAINT  TO: 

Farm  Credit  Administration,  Office  of 
Congressional  and  Public  Affairs.  1501 
Farm  Credit  Drive,  McLean,  VA 
22102-5090,  703-883-4056,  703-883- 
4444  (TDD). 

9.  A  new  §  613.3175  is  added  to  read 
as  follows: 


§613.3175   Complaints. 

(a)  Complaints  regarding 
discrimination  in  lending  by  a  Farm 
Credit  institution  under  the  Fair  Housing 
Act  shall  be  referred  to  the  Assistant 
Secretary  for  Jair  Housing  and  Equal 
Opportunity,  United  States  Department 
of  Housing  and  Urban  Development, 
Washington,  DC  20410.  and  to  the  Office 
of  Congressional  and  Public  Affairs, 
Farm  Credit  Administration,  McLean, 
Virginia  22102-5090. 

(b)  Complaints  regarding 
discrimination  in  lending  by  a  Farm 
Credit  institution  under  the  Equal  Credit 
Opportunity  Act  shall  be  referred  to  the 
Office  of  Congressional  and  Public 
Affairs,  Farm  Credit  Administration, 
McLean.  Virginia  22102-5090. 

Dated:  January  13, 1992. 
Curtis  M.  Andenon, 

Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc.  92-1196  Filed  1-15-92;  8:45  am] 
BKima  COOE  CTO^^t-M 


DEPARTMENT  OF  STATE 

Bureau  of  PolitlcoHyiilitary  Affaire 

22  CFR  Part  121 

[Pubic  None*  1553] 

Amendmenta  to  the  International 
Traffic  in  Arms  Regulations  (ITAR) 

agency:  Department  of  State. 
action:  Proposed  rule. 


summary:  This  proposed  rule  is  the 
result  of  an  advanced  notice  of  proposed 
rulemaking  published  in  the  Federal 
Re^tAer,  Vol.  56,  No.  172,  dated 
September  5, 1991.  This  proposed  rule  is 
intended  to  amend  the  regulations 
implementing  section  38  of  the  Arms 
Export  Control  Act,  which  governs  the 
export  of  defense  articles  and  defense^ 
services.  Specifically,  it  intends  to 
amend  the  U.S.  Munitions  List  by  adding 
a  new  category  XV  covering  space- 
related  articles  and  by  moving  Global 
Positioning  Systems  (GPS)  receivers 
from  the  coverage  of  categories  VIII  and 
XI  and  placing  them  under  the  coverage 
of  a  new  category.  This  proposed  rule  is 
intended  to  reduce  the  burden  on 
exporters  in  two  ways:  first,  by 
clarifying  which  GPS  receivers  are 
covered  under  the  U.S.  Munitions  List 
(USML),  and  second,  by  moving  certain 
GPS  receivers  to  the  export  licensing 
jurisdiction  of  the  Department  of 
Commerce. 
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dates:  Comments  must  be  submitted  on 
or  before  February  18, 1992. 
AOORESSES:  Written  comments  should 
be  sent  to:  Michael  ].  Van  Atta.  Office  of 
Defense  Trade  Controls,  SA-6,  Room 
200,  U.S.  Department  of  State, 
Washington,  DC  20522-0e02,  fax  (703) 
875-6647.  Public  comments  will  be  made 
available  for  public  inspection. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Michael  I.  Van  Atta  or  Kenneth  M. 
Peoples,  Office  of  Defense  Trade 
Controls,  Department  of  State,  tel.  (703) 
875-6644,  or  Peter  Rensema,  Office  of 
Advanced  Technology.  Department  of 
State,  tel.  (202)  647-2433. 
SUPPLEMENTARY  INFORMATION:  On 

November  16, 1990,  the  President  signed 
Executive  Order  12735  on  Chemical  and 
Biological  Weapons  Proliferation  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  removal  from  the 
USML  of  all  items  contained  on  the 
COCOM  dual-use  list  {currently  known 
as  the  CORE  Ust)  unless  significant  U.S. 
national  security  interests  would  be 
jeopardized.  In  implementing  this 
directive,  the  Department  headed  an 
interagency  working  group  which 
reviewed  the  coverage  of  spacecraft  and 
related  components  and  determined  that 
in  the  time  allotted  for  this  exercise, 
specific  items  could  not  be  determined 
for  removal.  Therefore,  in  further 
implementation  of  the  Presidential 
directive,  the  Department  of  State  chairs 
a  space  technical  working  group 
comprised  of  the  Departments  of  State, 
Commerce,  Defense  and  other  national 
security  agencies  to  identify  COCOM 
Industrial  List  (IL)  spacecraft  and 
related  articles  that  overlap  with  the 
items  in  category  XV  of  the  USML 
pubUshed  in  the  September  5, 1991 
notice  of  advanced  rulemaking.  This 
proposed  rule  on  the  jurisdiction  of  GPS 
receivers  is  the  result  of  the  group's 
recommendations.  It  will  be  followed  in 
the  future  by  other  proposed  rules  as 
further  changes  are  made  to  the 
language  published  in  the  Federal 
Register  on  September  5, 1991.  To  assist 
you  in  understanding  this  proposed  rule, 
category  XV,  as  published  in  the 
September  5  Federal  Register,  is  being 
reprinted  as  follows:. 

[Category  XV — Spacectaft  Systems  and 
Associated  Equipment] 

*(a)  Spacecraft  and  associated 
hardware,  including  both  ground  and 
space  elements,  which  are  either 
specifically  designed  or  modified  for 
military  applications.  This  includes  but 
is  not  limited  to  the  following: 

(1)  Remote  sensing  satellite,  earth 
observation  and  surveillance  satellites. 


space  observation  satellites,  and  their 
major  systems  and  subsystems  that  may 
be  used  for  intelligence  and  targeting 
applications,  including  (but  not  limited 
to)  cameras  and  other  sensors  and  their 
major  components  (e.g.  optics,  focal 
planes,  cryocoolers,  radars,  lasers, 
imaging  radiometers,  large  aperture 
antennas,  receivers,  tuners)  specifically 
designed  or  modified  for  use  in  a 
spacecraft;  space  quaUfied  signal 
processors,  and  data  compression  and 
mass  storage  devices  specifically 
designed  or  modified  for  satellites;  and 
associated  equipment  for  the  timely 
transmission,  exploitation  and 
dissemination  of  data  from  such 
satellites. 

(2)  Communications  satellites  and 
their  major  systems  and  subsystems 
specifically  designed  or  modified  to 
provide  secure  anti-jam  capability, 
include  (but  not  limited  to) 
communications  security  (COMSEC) 
and  transmission  seouity  (TRANSEC) 
equipment;  interference  cancellation 
devices;  nulling  or  steerable  spot-beam 
antennas;  spread  spectrum  or  frequency 
agile  signal  generation  baseband 
processing  equipment;  equipment  for 
satellite  crosslink;  and  spacebome 
atomic  clocks.  See  also  categories  XI(b) 
and  Xm(b). 

(3)  Equipment  specifically  designed  or 
mo(hfied  to  enhance  space  system 
survivability  (both  ground  and  space 
elements),  including  nuclear,  laser, 
radio-frequency,  and  kinetic  hardening 
(beyond  levels  needed  for  commercial 
life  in  the  natural  environment); . 
microelectronic  integrated  circuits 
radiation  hardened  for  space 
application;  decoys;  active  and  passive 
cotuitermeasures;  and  warning 
receivers.  See  also  category  XI(a)(8)  and 
category  xm  (d)  and  (e). 

(4)  Equipment  specifically  designed  or 
modified  for  precision  navigation 
capabilities,  including  receivers 
incorporating  NAVSTAR  GPS  PPS 
features  or  employing  encryption/ 
decryption  capabilities;  differential  GPS 
equipment;  mill  steering  antennas,  GPS 
user  equipment  suitable  for  use  in 
missiles  or  remotely  piloted  vehicles; 
and  GPS  sateUite  simulators. 

(5)  Equipment  specifically  designed  or 
modified  for  space  and  strategic  defense 
weapons  systems  (ground-to-space, 
space-to-space,  space-to-groimd). 
including  attitude  and  positive 
determination,  control,  and  pointing 
subsystems  with  precision  and  stability 
suitable  for  weapons  direction;  high 
torque  attitude  control  actuators; 
magnetic  suspension  devices; 
spacebome  lasers;  high  power 
microwave  devices;  high  power  pulsed 
power  supplies;  chemical  release 


devices;  explosive  ordnance  other  than 
those  suitable  only  for  deployment  of 
stowed  appendages  or  other  deployable 
devices;  ECM  and  ECCM  subsystems; 
and  subsystems  for  command  and 
control  of  such  weapons.  See  also 
categories  Xn(a).  Xlll(f).  and  vm(e). 

(b)  All  other  satellites  and  associated 
equipment  specifically  designed  or 
modified  for  such  satellites  not 
enumerated  in  paragraph  (a)  of  this 
category,  regardless  of  their  missions, 
unless  specifically  removed  in 
accordance  with  the  provisions  of 

§  120.5  of  this  subchapter. 

(c)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
(including  ground  support  equipment) 
specifically  designed  or  modified  for  the 
articles  in  paragraphs  (a)  and  (b)  of  this 
category. 

(d)(1)  Technical  data  (as  defined  in 
8  120.21)  and  defense  services  (as 
defined  in  S  120.8)  directly  related  to 
any  defense  articles  enumerated  in 
paragraphs  (a)  through  {c)  of  this 
category.  (See  i  125.4  for  exemptions.) 
Teclmical  data  directly  related  to  any 
defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Military  Equipment  (SME) 
shall  itself  be  designated  as  SME. 

(2)  Technical  data  as  defined  in 
§  120.21  for  the  design,  development, 
production,  or  manufacture  of  spacecraft 
systems  and  associated  equipment  (both 
military  and  non-military),  regardless  of 
which  U.S.  Government  agency  has 
jurisdiction  for  the  export  of  the 
hardware.  (See  S  125.4  for  exemptions.) 
Technical  data  directly  related  to  any 
defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Military  Equipment  (SME) 
shall  itself  be  designated  as  SME. 

As  indicated  in  our  Federal  Register 
notice  published  in  September  5, 1991, 
the  line  between  civil  and  military 
spacecraft  and  related  equipment  had 
not  been  clearly  identified.  In  reviewing 
specific  areas,  the  Department  of  State, 
inconjunction  with  other  concerned 
agencies  has  attempted  to  resolve  which 
articles  could  be  more  precisely  defined 
and  which  coverage  overlaps  could  be 
eliminated.  The  first  result  of  this  effort 
is  the  area  of  Global  Positioning  System 
(GPS)  receiving  equipment.  The 
interagency  technical  working  group 
determined,  and  the  Departments  of 
Defense,  Commerce  and  State  agreed, 
that  GPS  receivers  could  be  more  dearly 
defined  by  identifying  those 
characteristics  of  either  civil  or  military 
GPS  receivers.  The  result  of  this  effort  is 
reflected  in  the  proposed  category 
XV(a)(4)  language.  The  remaining  parts 
of  category  XV  which  are  reserved  will 
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be  the  subject  of  subsequent  notices  as 
the  working  group  reaches  jurisdictional 
determinations. 

After  reviewing  the  COCOM  coverage 
and  the  CCL  categories  7A05A  and 
7A25B  on  GPS  receivers,  the  working 
group  identified  a  class  of  GPS  receivers 
which  could  be  distinguished  from  those 
GPS  receivers  which  are  exclusively 
military  in  nature,  and  which,  as  the 
President  directed  iniiis  order  of 
November  16, 1990,  have  "significant 
U.S.  national  security"  concerns.  This 
proposed  amendment  is  intended  in 
subparagraph  (4)  of  category  XV(a)  to 
provide  guidance  and  definition  in  order 
to  distinguish  those  GPS  receivers  and 
associated  equipment  which  are 
primarily  civil  in  nature  and  those  that 
are  considered  primarily  military  in 
nature.  The  Department  of  State  will 
continue  its  efforts  to  identify  and 
resolve  overlap  of  the  COCOM  dual  use 
items  and  the  USML.  Each  success  will 
result  in  publication  of  a  proposed  rule 
clarifying,  changing  or  deleting  those 
paragraphs  which  are  identified  in 
Federal  Register,  Vol.  56.  No.  172  dated 
September  5, 1991  and  reserved  in  this 
■  notice  of  rulemaking. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (46 
FR 13191)  and  the  procedures  of  5  U.S.C. 
553  and  554.  Nevertheless,  this 
amendment  is  being  published  as  a 
notice  of  proposed  rulemaking  in  order 
to  provide  the  public  with  an 
opportunity  to  comment  and  provide 
suggestions  regarding  this  proposed  rule. 
The  period  for  submission  of  comments 
will  close  30  days  after  publication  of 
this  advanced  notice  of  proposed 
rulemaking.  In  addition,  this  rule  affects 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  and  will  serve  to  reduce 
the  burden  on  exporters  in  that  respect. 
The  relevant  information  collection  is  to 
be  reviewed  by  the  Office  of 
Management  and  Budget  under  control 
no.  1404-0013. 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  munitions.  Reports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  it  is  proposed  that  title 
22,  chapter  I,  subchapter  M  (consisting 
of  parts  120  through  130)  of  the  Code  of 
Federal  Regulations,  be  amended  as  set 
forth  below: 

PART  121— THE  UNITED  STATES 
MUNITIONS  LIST  | 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 


AuUMxity:  Sec  38.  Armi  Export  Control 
Act  90  Stat  744  (22  U.S.C.  2778):  E.0. 11958. 
42  FR  4311:  22  U.S.C.  2658). 

2.  Category  XV  is  added  to  read  as 
follows: 

[Category  XV— Spacecraft  Systems  and 
Associated  Equipment] 

*(a)  (Reserved] 

(1)  (Reserved] 

(2)  [Reserved] 
(3]  [Reserved] 

(4)  Global  Positioning  System  (GPS) 
receiving  equipment  specifically  designed, 
modified  or  configured  for  miKtary  use:  or 
GPS  receiving  equipment  with  any  of  the 
following  characteristics: 

a.  Designed  for  encryption  or  decryption 
(e.g.,  Y-Code)  of  GPS  precise  positioning 
service  (PPS)  signals: 

b.  Designed  for  producing  navigation 
results  above  60,000  feet  altitude  and  at  1.000 
knots  velocity  or  greater 

c.  Specifically  designed  or  modified  for  use 
with  a  null  steering  antenna  or  including  a 
null  steering  antenna  designed  to  reduce  or 
avoid  jamming  signals; 

d.  Designed  or  modified  for  use  with 
unmanned  air  vehicle  systems  capable  of 
delivering  at  least  a  500  kg  payload  to  a  range 
of  at  least  300  km.  (NOTE:  GPS  receivers 
designed  or  modified  for  use  with  military 
unmanned  air  vehicle  systems  with  less 
capability  are  considered  to  be  specifically 
designed,  modified  or  configured  for  military 
use  and  therefore  covered  under  this 
subparagraph.) 

Any  GPS  equipment  not  meeting  this 
definition  is  subject  to  the  jurisdiction  of  the 
Department  of  Commerce  (DOC). 
Manufacturers  or  exporters  of  equipment 
under  DOC  jurisdiction  are  advised  that  the 
U.S.  Government  does  not  assure  the 
availability  of  the  GPS  P-Code  for  civil 
navigation,  it  is  the  policy  of  the  Department 
of  Defense  (DOD)  that  GPS  receivers  using  P- 
Code  without  clarification  as  to  whether  or 
not  those  receivers  were  designed  or 
modified  to  use  Y-Code  will  he  presumed  to 
be  Y-Code  capable  and  covered  under  this 
paragraph.  The  DOD  policy  further  requires 
that  a  notice  be  attached  to  all  P-Code 
receivers  presented  for  export.  The  notice 
must  state  the  following:  "ADVISORY 
NOTICE:  This  receiver  uses  the  GPS  P-Code 
signal,  which  by  U.S.  policy,  may  be  switched 
off  without  notice." 

(5)  [Reserved] 

(b)  [Reserved] 

(c)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
specifically  designed  or  modified  for  the 
articles  in  paragraph  (a)(4)  of  this  category. 

(d)  [Reserved] 

(1)  [Reserved] 

(2)  [Reserved] 

Dated:  December  19. 1991. 
Charles  A.  Duelfer, 

Director,  Center  for  Defense  Trade,  Bureau  of 
Politico-Miiitory  Affairs. 
[FR  Doc.  92-1181  Filed  1-15-92: 8:45  am] 

■lUMQ  COM  4710-lS-ll 


22CFRPart121 
[PuMc  Notice  1552] 

Amendments  to  the  International 
Traffic  in  Arms  Regulations  (ITAR) 

AQENCV:  Department  of  State. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  regulations  implementing 
section  38  of  the  Arms  Export  Control 
Act  which  governs  the  export  of  defense 
articles  and  defense  services.  This 
proposed  rule  is  intended  to  reduce  the 
burden  on  munitions  exporters  by 
eliminating  the  more  stringent 
restrictions  placed  upon  these  vessels, 
components,  and  parts  when  designated 
as  Si^iificant  Military  Equipment 
(SME). 

DATES:  Comments  must  be  submitted  on 
or  before  February  18, 1992. 
ADDRESSES:  Written  comments  should 
be  sent  to:  LCDR  Nelson  R.  Hines,  PM/ 
DTC,  SA-6.  room  228,  Department  of 
State.  Washington.  DC  20520,  or  sent  by 
facsimile  to  (703)  875-6647.  Public 
comments  will  be  made  available  for 
public  inspection. 

TOR  niRTHER  INFORMATION  CONTACT 
LCDR  Nelson  R.  Hines,  Office  of 
Defense  Trade  Controls.  Department  of 
State,  (703)  875-7045. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  rule  that  follows  amends 
S  121.1.  Category  VI,  which  defines 
vessels  of  war  and  special  naval 
equipment.  It  would  establish  certain 
patrol  vessels,  and  special  naval 
equipment,  components  and  parts 
residing  on  the  United  States  Munitions 
List  (USML)  as  non-Significant  Military 
Equipment.  After  consultation  with  the 
Department  of  Defense  the  Department 
believes  that  certain  patrol  vessels  and 
special  naval  equipment,  components 
and  parts,  described  in  this  proposed 
rule  change,  no  longer  warrant  special 
export  controls  as  they  do  not  meet  the 
guidelines  established  in  S  120.19(a).  In 
addition,  a  new  paragraph  (g)  is  added 
to  move  regulated  technical  data  and 
defense  services  for  articles  in  this 
category  which  are  currently  covered 
under  Categories  XVIII  and  XIX  to  this 
categoiy. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (46 
13193)  and  the  procedures  of  5  U.S.C. 
553  and  554.  Nevertheless,  this 
amendment  is  being  published  as  a 
proposed  rule  in  order  to  provide  the 
public  with  an  opportunity  to  comment 
and  provide  advice  and  suggestions 
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regarding  the  proposal.  The  period  for 
submission  of  comments  will  close  thirty 
days  after  publication  of  this  proposed 
rule.  In  addition,  this  proposed  rule 
affects  collection  of  information  subject 
to  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.),  and  will  serve  to 
reduce  the  burden  on  exporters  in  that 
respect.  The  relevant  information 
collection  is  to  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
control  no.  1405-0013. 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  munitions,  Exports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  it  is  proposed  that  title 
22,  chapter  I,  sub-chapter  M  (consisting 
of  parts  120  through  130)  of  the  Code  of 
Federal  Regulations,  be  amended  as  set 
forth  below: 

PART  121-THE  UNITED  STATES 
MUNITIONS  UST 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sec.  38,  Arms  Export  Control 
Act  90  Stat.  744  (22  U.S.C.  2778);  EO.  11958. 
42  FR  4311:  22  U.S.C.  2658. 

2.  In  §  121.1.  Category  VI,  paragraphs 
(a),  (b).  and  (c)  are  revised  and 
paragraphs  (f)  and  (g)  are  added  to  read 
as  follows: 

S  121.1    G«n«ral.  The  United  StatM 
MunHiomLM. 


Category  VI — Vessels  of  War  and  Special 
Naval  Equipment. 

*(a)  Warships,  amphibious  warfare  vessels, 
landing  craft,  mine  warfare  vessels,  patrol 
vessels  (except  those  described  in  paragraph 
(c)  of  this  category),  auxiliary  vessels  and 
service  craft,  experimental  types  of  naval 
ships  and  any  vessels  specincally  designed 
or  modified  for  military  purposes.  (See 
§  121.15.) 

-  *(b]  Turrets  and  gun  mounts,  arresting  gear, 
special  weapons  systems,  protective  systems, 
submarine  storage  batteries,  catapults,  mine 
sweeping  equipment  (including  mine 
countermeasures  equipment  deployed  by 
aircraft)  and  other  significant  naval  systems 
specifically  designed  or  modified  for 
combatant  vessels. 

(c)  Patrol  vessels  which  do  not  exceed  1300 
tons  full  load,  or  180  feet  (55  meters]  at  the 
water  line,  and  which  are  unarmed  and 
without  mounting  surfaces  for  weapons 
systems  more  significant  than  .50  caUber 
machine  guns  or  equivalent. 
***** 

(f)  All  specifically  designed  or  modified 
components,  parts,  accessories,  attachments, 
and  associated  equipment  for  the  articles  in 
paragraphs  (a)  through  (c)  of  this  category. 

(g)  Technical  data  (as  defined  in  8  120.21] 
and  defense  services  (as  defiined  in  9 120.8] 
directly  related  to  the  defense  articles 
enumerated  in  paragraphs  (a)  through  (f)  of 


this  category.  (See  1 125.4  for  exemptions.) 
Technical  data  directly  related  to  the 
manufacture  or  production  of  any  defense 
articles  enumerated  elsewhere  in  this 
category  that  are  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  SMB. 

Dated:  December  13, 1991. 
Charles  A.  Dueifer. 

Director,  Center  for  Defense  Trade,  Bureau  of 

Politico-Military  Affairs. 

(FR  Doc.  92-1182  Filed  1-15-92;  8:45  am] 

■HUNQ  COM  4710-2S-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

North  Carolina  State  Plan;  Petition  to 
Withdraw  Federal  Approval 

AOENCY:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
action:  Notice  of  availability  of  special 
evaluation  report  of  North  Carolina 
state  plan;  extension  of  comment  period. 

summary:  This  notice  announces  the 
availability  for  public  inspection  of  a 
special  evaluation  report  of  the  North 
Carolina  State  plan  by  the  Occupational 
Safety  and  Health  Administration.  This 
notice  also  extends  the  period  for  public 
comment  on  the  petition  for  withdrawal 
of  federal  approval  of  the  North 
Carolina  State  plan,  previously  filed  by 
theAFLr<aO. 

DATES:  Comments  must  be  postmarked 
by  March  9. 1992. 

ADDRESSES:  Four  copies  of  written 
comments  must  be  sent  to  the  Docket 
Office,  Docket  No.  T-24.  U.S. 
Department  of  Labor,  room  N-282e.  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210  (Telephone:  202-^523-7894). 
Comments  of  10  or  fewer  pages  in  length 
may  also  be  transmitted  by  facsimile  to 
202-523-5046  (FTS  523-5046).  provided 
that  the  original  and  three  copies  of  the 
comment  are  sent  to  the  Docket  Office 
thereafter. 

TOR  FURTHER  INFORMATION  CONTACT: 

James  Foster,  Director.  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  room  N-3647,  200 
Constitution  Avenue,  NW..  Washington, 
DC.  (202)  523-814& 
SUPPLEMENTARY  INFORMATION:  The 
American  Federation  of  Labor  and 
Congress  of  Industrial  Organization 
(AFUCIO)  in  a  letter  dated  September 
11. 1991.  petitioned  die  Occupational 


Safety  and  Health  Administration 
(OSHA)  to  withdraw  federal  approval  of 
the  North  Carolina  State  occupational 
safety  and  health  plan  under  section 
18(f]  of  the  Occupational  Safety  and 
Health  Act  and  29  CFR  part  1955.  In  a 
previous  Federal  Register  notice  which 
appeared  on  September  30. 1991,  56  FR 
49444,  OSHA  announced  the  filing  of  the 
AFL-CIO  plan  withdrawal  petition  and 
requested  public  comments  on  the 
issues  raised  in  the  petition,  as  well  as 
on  the  general  effectiveness  of  the  North 
Carolina  State  plan  within  90  days. 

The  September  30  Federal  Register 
document  also  gave  notice  of  a 
comprehensive  evaluation  of  the  North 
Carolina  State  plan,  to  be  conducted  by 
OSHA  currently  with  the  90  day 
comment  period  on  the  AFL-CIO 
petition.  That  evaluation  has  now  been 
completed.  A  copy  of  OSHA's  report  of 
that  evaluation  as  well  as  copies  of  all 
comments  received  by  OSHA  in 
response  to  the  AFL-CIO  petition,  may 
be  inspected  and  copied  during  normal 
business  hours,  at  the  following 
locations: 

Docket  Office.  Docket  No.  T-24,  U.S. 
Department  of  Labor-OSHA,  200 
Constitution  Avenue,  NW.,  room 
N2628,  Washington.  DC  20210, 
Telephone:  (202)  523-7894. 
Regional  Office,  U.S.  Department  of 
Labor-OSHA,  1375  Peachtree  Street. 
NE.,  suite  587,  Atlanta,  Georgia  30367. 
Telephone:  (404)  347-3573. 
Area  Office.  U.S.  Department  of  Labor- 
OSHA,  Century  Station,  300 
Fayetteville  Mall,  room  104,  Raleigh. 
North  Carolina  27601,  Telephone:  (919) 
856-477a 

In  separate  letters  dated  December  20, 
1991.  the  United  Food  and  Commercial 
Woricers  International  Union  and  the 
NorUi  Carolina  State  AFL-CIO 
requested  that  the  conunent  period  on 
the  AFL-CIO  plan  withdrawal  petition 
be  extended,  and  in  a  letter  dated 
December  23.  the  AFI^IO  national 
office  requested  a  60  day  extension  of 
the  conunent  period  to  allow  interested 
parties  to  review  federal  OSHA's 
evaluation  of  the  North  Carolina  plan 
and  other  recent  state  and  federal 
actions  which  may  have  a  bearing  on 
the  issues  raised  in  the  petition.  In 
response  to  those  requests,  the  comment 
period  on  the  AFL-CIO  petition  to 
initiate  proceedings  to  withdraw  federal 
OSHA  approval  of  the  North  Carolina 
State  plan  will  remain  open  for  an 
additional  60  days  and  will  close  on 
March  9. 1992. 
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Sliced  at  Washington.  DC  thia  10th  day  of 
January.  1992. 
Geratd  F.  Scannell. 
Assistant  Secretary. 
|FR  Doc.  92-1162  Filed  1-15-92:  8:45  am] 
MJJMQ  COOC  4»1»-M-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  155 

(CGD  91-034/90-068] 
RIN  2115-AEei  and  M 

Vess^  Response  Plans  and  Carriage 
and  Inspection  of  Discharge-Removal 
Equipment  I 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  meetings  of  negotiated 
rulemaking  committee  on  oil  spill 
response  plans  and  finalization  of 
committee  membership. 


:  As  required  by  the  Federal 
Advisory  Committee  Act  (FACA),  the 
Coast  Guard  is  giving  notice  of  the 
schedule  of  open  meetings  of  the  Oil 
Spill  Response  Plan  Negotiated 
Rulemaking  Committee  to  negotiate 
issues  related  to  oil  spill  response  plans. 
This  notice  also  cancels  the  meeting 
previously  announced  for  January  21-23, 
1992,  and  makes  two  additions  to  the  list 
of  committee  participants. 
DATES:  The  schedule  of  meetings  of  the 
negotiated  rulemaking  committee  is  as 
follows:  January  30-31. 1992.  February 
13-14  and  27-28. 1992.  and  March  12-13. 
1992.  The  meetings  will  be  held  between 
8:30  a.m.  and  5  p.m.  EST,  unless  a  notice 
is  published  prior  to  the  date  canceling 
the  meeting. 

AOORCSSES:  The  meetings  will  be  held 
at  DOT  Headquarters.  400  Seventh 
Street  SW.,  Washington.  DC  20590. 
Meeting  rooms  have  not  yet  been 
assigned. 

FOR  FUMTHER  INFORMATION  CONTACT 
Room  numbers  for  the  committee 
meetings  will  be  available  at  least  seven 
days  prior  to  the  meetings  on  a  recorded 
message  at  (202)  267-6739.  For 
information  concerning  the  substantive 
aspects  of  oil  spill  response  plans  and 
the  carriage  of  removal  equipment  by 
tank  vessels,  contact  LCDR  Glenn 
Wiltshire.  Project  Manager.  OPA  90 
Staff  (G-MS-1).  at  (202)  267-6740 
between  7  a  jn.  and  3:30  p.m.,  Monday 
through  Friday,  except  federal  holidays. 
MIFFLBMENTARV  MFONMATION: 


BadigRMDd 

On  January  10, 1992.  the  Coast  Guard 
published  a  notice  of  estabtishment  of 


an  advisory  committee  for  regulatory 
negotiation  and  notice  of  meetings  (57 
FR 1139).  The  notice  announced  the 
establishment  of  the  negotiated 
rulemaking  committee  to  develop  a 
report,  including  a  recommended 
proposal  and  final  rule,  concerning  tank 
vessel  oil  spill  response  plans  and 
carriage  of  discharge-removal 
equipment.  The  notice  lists  the  members 
selected  for  the  committee  and  the  times 
and  places  of  the  January  meetings.  The 
notice  alsa  references  prior  requests  by 
the  Coast  Guard  for  public  comment  on 
the  use  of  negotiated  rulemaking  to 
assist  the  Coast  Guard  in  developing 
regulations  required  by  sections  311(j)(5) 
and  (j)(6)(B)  of  the  Federal  Water 
Pollution  Control  Act  (33  U.S.C.  1321  et 
seq.). 

Meetings  of  Committee 

The  Oil  Spill  Response  Plan 
Negotiated  Rulemaking  Committee  has 
cancelled  its  meeting  that  was 
previously  scheduled  for  January  21-23. 
1992.  The  next  meeting  of  the  committee 
is  being  held  on  January  30, 1992  as 
indicated  above  under  DATES. 

All  committee  meetings  will  be  open 
to  the  public,  subject  to  space 
availability;  however,  only  the  listed 
parties  may  participate  as  members.  In 
accordance  with  the  requirements  of 
FACA.  the  Coast  Guard  will  keep 
minutes  of  all  committee  meetings. 
These  minutes  will  be  placed  in  the 
public  dockets  (CGD  91-034/90-068)  for 
this  rulemaking  and  will  be  available  for 
pubhc  inspection  and  copying  at  room 
3406,  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street  SW..  Washington. 
DC  20593-0001. 

Working  groups  of  committee 
members  will  be  meeting  on  the  two 
days  prior  to  the  committee  meeting  to 
collect  information,  analyze  relevant 
issues  and  facts,  and  draft  position 
papers  for  deliberation  by  the  full 
committee  at  the  scheduled  meeting. 

In  order  to  meet  the  stringent 
statutory  deadlines  imposed  for  the 
issuance  of  these  regulations  by  OPA  90, 
the  notice  of  the  committee  meetings  for 
January,  February,  and  March  1992  are 
published  at  this  time.  Notice  of  any 
changes  to  the  meeting  schedule,  as  well 
as  notice  of  any  additional  meetings, 
will  be  published  in  the  Federal 
Register. 

Members  of  the  Committee 

The  Coast  Guard  annotmced  the 
membership  of  the  conunittee  in  the 
notice  of  establishment  of  advisory 
committee  for  regulatory  negotiation 
and  notice  of  meetings.  The  membership 
was  finalized  at  the  first  meeting  with 
the  addition  of  the  State  of  Michigan 


and  the  Cook  Inlet  Regional  Citizens' 
Advisory  Committee  as  members.  The 
member  organizations  are  listed 
according  to  the  interests  which  the 
Coast  Guard  identifies  as  being 
significantly  affected  by  this  rulemaking, 
based  on  the  notice  of  intent  and  the 
comments  submitted  in  response. 

Environmental/Public  Interest  Croups 

Natural  Resources  Defense  Council 
Prince  William  Sound  Regional  Citizens,' 

Advisory  Council 
Cook  Inlet  Regional  Citizens'  Advisory 

Council 

Response  Contractors 

Marine  Spill  Response  Corporation 
National  Response  Corporation 
Spill  Control  Association  of  America 
Remedial  Contractors  Institute 

State  Governments 

State  of  California 
State  of  Louisiana 
State  of  Maryland 
State  of  Michigan 

Tank  Vessel  Operators/Cargo  Interests 

American  Institute  of  Merchant  Shipping 
Transportation  Institute 
International  Association  of 

Independent  Tanker  Owners 
International  Tanker  Owners  Pollution 

Federation 
American  Waterways  Operators 
National  Ocean  Industries  Association 
Offshore  Marine  Service  Association 
ARCO  Marine  Inc. 
Oil  Companies  International  Marine 

Forum 
American  Petroleum  Institute        ' 

on  Handling  Facilities 

American  Association  of  Port 

Authorities 
Independent  Liquid  Terminals 

Association 
Louisiana  Offshore  Oil  Port  Inc. 

Shipboard  Operating  Personnel 

Marine  Engineers  Beneficial 
Association/National  Maritime  Union 
District  One 

Federal  Covemmeht 

U.S.  Coast  Guard 

Dated:  January  13. 1BB2.  ' 

D.F.ShMhaii. 

Acting  Deputy  Chief.  C^ice  of  Marine  Safety. 
Security  and  Environmental  Protection,  By 
Direction  of  the  Commandant 
(FR  Doc.  92-1290  Filed  1-14-82;  12:20  pm]      "* 
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RMearch  and  Spaciai  ProQraiM 
Administration 


4S  CFR  Part  175 

[Dodiel  No.  HM-184F;  NoUea  92-1] 

RIN-2137-AB99 


Implemantation  of  the  intamaUonai 
Civil  Aviation  Organization's  Tadmica 

Instructions 

>- 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  This  supplemental  notice 
proposes  to  amend  the  Hazardous 
Materials  Regulations  (HMR;  49  CFR 
parts  171-180)  by  adding  four  provisions 
that  are  in  the  current  (1991-1992) 
edition  of  the  International  Civil 
Aviation  Organization's  (ICAO) 
Technical  Instructions  for  the  Safe 
Transportation  of  Dangerous  Goods  by 
Air.  These  provisions  were 
inadvertently  omitted  in  a  previous 
notice  published  under  Docket  HM- 
184F.  lliis  amendment  is  necessary  to 
facilitate  the  continued  transport  of 
hazardous  materials  in  international 
commerce  by  aircraft,  pursuant  to 
decisions  taken  by  the  ICAO  Council 
regarding  implementation  of  Annex  18 
to  the  Convention  on  International  Civil 
Aviation. 

DATES:  Comments  must  be  received  by 
February  18. 1992. 

ADDRESSES:  Address  comments  to  the 
Dockets  Unit,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001.  Comments 
should  identify  the  docket  and  be 
submitted,  if  possible,  in  five  copies.  If 
confirmation  of  receipt  of  comments  is 
desired,  include  a  self-addressed 
stamped  postcard  showing  the  docket 
number  (i.e.,  Docket  HM-184F).  The 
Dockets  Unit  is  located  in  roomjB419  of 
the  Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC  20590-0001. 
Telephone  (202)  36&-504e.  The  public 
dockets  may  be  reviewed  between  the 
hours  of  8:30  a.m.  to  5  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 
Frits  Wybenga,  International  Standards 
Coordinator,  Office  of  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  (202)  366-0656. 
SUPPLEMENTARY  INFORMATION:  On 
November  7, 1990.  RSPA  published  a 
notice  of  proposed  rulemaicing  (NPRM) 
in  the  Federal  Register  (55  FR  46839). 


RSPA  proposed  to  authorize,  under 
certain  conditions  and  with  certain 
limitations,  hazardous  materials  to  be 
packaged,  marked,  labeled,  classified, 
described  and  certified  on  shipping 
papers  in  accordance  with  the  1991-1992 
edition  of  the  ICAO  Technical 
Instructions,  and  to  be  offered,  accepted 
and  transported  by  aircraft  within  the 
United  States  and  aboard  aircraft  of 
United  States  registry  anywhere  in  air 
commerce.  It  was  necessary  that  this 
NPRM  be  published  in  order  to  provide 
consistency  between  the  Hazardous 
Materials  Regulations  (HMR)  and  the 
ICAO  Technical  Instructions,  which 
have  become  the  basic  standard  applied 
to  the  transport  of  hazardous  materials 
by  aircraft  worldwide.  Three  changes 
were  proposed  in  the  November  1990 
NPRM  to  reflect  amendments 
incorporated  in  the  1991-1992  edition  of 
the  ICAO  Technical  Instructions; 
however,  four  other  changes  were 
inadvertently  omitted  from  the  NPRM. 
The  purpose  of  this  rulemaking  is  to 
propose  that  these  additional  changes 
be  made  to  the  HMR. 

Section-by-Section  Review 

Section  175.10^ 

Two  new  paragraphs  would  be  added 
to  this  section.  A  new  paragraph  (a](24) 
would  be  added  regarding  heat- 
producing  articles  (i.e.,  underwater 
torches  and  soldering  equipment).  With 
the  approval  of  the  aircraft  operator, 
these  articles  may  be  carried  in  carry-on 
baggage  only,  provided  the  heat 
producing  component  or  energy  source 
has  been  removed.  This  provision  is 
intended  to  eliminate  fires  in  carry-on 
baggage  due  to  the  inadvertent 
activation  of  such  articles. 

A  new  paragraph  (a)(25)  would  be 
added  regarding  small  oxygen 
generators.  With  the  approval  of  the 
aircraft  operator,  a  small  oxygen 
generator,  one  per  person,  may  be 
carried  as  checked  baggage  only, 
provided  it  meets  certain  requirements. 
This  provision  is  intended  to  permit  the 
transport  of  an  oxygen  generator  for 
personal  use. 

Section  175.701 

Minor  editorial  changes  would  be 
made  in  paragraph  (b)(1).  Paragraph 
(b)(2)  would  be  revised  to  specify  that 
the  prescribed  minimum  separation 
distance  limits  apply  to  the  distances 
between  radioactive  materials  and  the 
passengers  and  crew.  A  new  paragraph 
(b)(3)  would  be  added  to  specify 
separation  distances  between 
radioactive  materials  and  animals. 


Section  175.702 

Paragraph  (b)(2)(i)  would  be  revised 
to  extend  the  provisions  for  separation 
distances  to  include  overpacks  and 
freight  containers  containing  radioactive 
materials,  and  to  reduce  the  prescribed 
separation  distances  between  animals 
and  radioactive  materials. 

Administrative  Notices 

A.  Executive  Order  12291  and 
Administrative  Notices 

The  RSPA  has  determined  that  this 
rulemaking:  (1)  Is  not  "major"  under 
Executive  Order  12291;  (2)  is  not 
"significant"  under  DOTs  regulatory 
policies  and  procedures  (44  FR  11034): 
(3)  will  not  affect  not-for-profit 
enterprises  or  small  governmental 
jurisdictions;  and  (4)  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
.  (40  U.S.C.  4321  et  aeq.)  The  proposals  in 
this  document  reflect  changes 
introduced  in  the  1991-1992  edition  of 
the  ICAO  Technical  Instructions.  Their 
anticipated  economic  impacts  are  so 
minimal  that  preparation  of  a  regulatory 
evaluation  is  not  considered  necessary. 
An  earlier  regulatory  evaluation  on 
implementation  of  the  ICAO  Technical 
Instructions  was  prepared  for  Docket 
HM-184.  A  copy  of  that  regulatory 
evaluation  is  available  for  review  in 
Docket  HM-184F. 

B.  Executive  Order  12612 

-    This  proposed  Action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  in  Executive 
Order  12612.  and  it  has  been  determined 
that  the  proposed  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  This  proposal  has  no 
substantial  direct  impact  of  the  States, 
on  Federal-State  relationship,  or  on  the 
distribution  of  power  and 
responsibilities  among  levels  of 
government.  Therefore,  this  proposed 
rulemaking  contains  no  policies  with 
Federalism  implications  as  defined  in 
Executive  Order  12612. 

c.  Regulatory  Flexibility  Act 

Based  on  limited  information 
concerning  the  size  and  nature  of 
entities  likely  to  be  affected  by  this 
proposed  rule,  I  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

list  of  Subjects  in  tt  CFR  Part  ITS 

Air  carriers,  Hazardous  materials 
transportation,  Radioactive  materials. 


1892 


Federal  Register  /  Vol.  57.  No.  11  /  Thursday.  January  16.  1992  /  Proposed  Rules 


Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  175  would  be  amended  as 
follows: 

PART  175-CARRIAGE  BY  AIRCRAFT 

1.  The  authority  citation  for  part  175 
would  contimie  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804. 1807. 
1808: 49  CFR  part  1. 

2.  In  1 175.10,  paragraphs  (a)(24]  and 
(a)(25)  would  be  added  to  read  as 
follows: 


9175.10   Exceptions. 

(a)  *  •  : 

(24)  With  the  approval  of  the  operator 
of  the  aircraft,  heat  producing  articles 
(e.g.,  battery-operated  equipment  such 
as  underwater  torches  and  soldering 
equipment  which,  if  accidentally 
activated,  will  generate  extreme  heat 
and  can  cause  fire)  may  be  carried  in 
carry-on  baggage  only.  The  heat 
producing  component,  or  the  energy 
source,  must  be  removed  so  as  to 
prevent  unintentional  functioning  during 
transport. 

(25)  With  the  approval  of  the 
operator(s)  and  as  checked  baggage 
only,  a  small  oxygen  generator  for 
personal  use,  one  per  person,  that  meets 
the  following  requirements: 

(i)  The  generator,  without  its 
packaging,  must  be  capable  of 
withstanding  a  l.B  m  (5.9  feet)  drop  test 
onto  a  rigid,  nonresilient,  flat  and 
horizontal  surface,  in  the  position  most 
likely  to  cause  damage,  without  loss  of 
its  contents  and  v\rithout  actuation: 


^  (ii)  The  generator  must  be  equipped 
with  an  actuating  device  with  at  least 
two  positive  means  of  preventing 
unintentional  actuation; 

(iii)  When  actuated  at  a  temperature 
of  20  'C  (68  '¥)  and  the  generator  well 
insulated,  the  temijerature  of  any 
external  surface  of  the  generator  must 
not  exceed  100  'C  (212  T): 

(iv)  The  generator  must  be  in  the 
manufacturer's  original  packriging  and 
this  must  include  a  sealed  outer 
wrapping  or  other  means  which  can  be 
taken  as  clear  evidence  that  the 
generator  has  not  been  tampered  with; 
and 

(v)  The  generator  packaging  must  be 
marked  to  indicate  that  the  package 
meets  the  requirements  of  this 
paragraph  (e.g.,  conforms  with  49  CFR 
175.10{a)(25)). 

3.  In  §  175.701,  paragraph  (b)(1)  would 
be  amended  by  removing  the  reference 
"paragraph  (b)(2)"  each  place  it  appears, 
and  adding  in  its  place  "paragraphs 
(b)(2)  and  {b)(3)";  the  text  preceding  the 
table  in  paragraph  (b)(2)  would  be 
revised  and  a  new  paragraph  (b)(3) 
would  be  added  to  read  as  follows: 

9 175.701    Separation  distance 
requirements  for  pacliages  containing 
Class  7  (radioactive)  materials  In 
passenger-carrying  aircraft. 

***** 

(b)  *  *  * 

(2)  The  following  table  prescribes 
minimum  separation  distances  that  must 
be  maintained  in  passenger-carrying 
aircraft  between  Class  7  (radioactive) 
materials  labeled  Radioactive  Yellow-II 


or  Radioactive  Yellow-III  and 
passengers  and  crew. 

***** 

(3)  Class  7  (radioactive)  materials  in 
packages,  overpacks  or  freight 
containers  labeled  Radioactive  Yellow- 
II  or  Radioactive  Yellow-III  must  be 
separated  from  live  animals  by  a 
distance  of  at  least  0.5  meters  (20 
inches)  for  journeys  not  exceeding  24 
hours,  and  by  a  distance  of  at  least  1.0 
meters  (39  inches)  for  journeys  longer 
than  24  hours. 
***** 

4.  In  S  175.702,  paragraph  (b)(2)(i) 
would  be  revised  to  read  as  follows: 

9 175.702    Requirements  for  carriage  of 
packages  containing  Class  7  (radioactive) 
materials  In  a  cargo  aircraft  only. 

(b)  •  *  • 

(2)  —   • 

(i)  The  separation  distance  between 
the  surfaces  of  the  Class  7  (radioactive) 
materials  packages,  overpacks  or  freight 
containers  and  any  space  occupied  by 
humans  is  at  least  9  meters  (30  feet)  and 
between  live  animals  is  at  least  0.5 
meters  (20  inches)  for  journeys  not 
exceeding  24  hours;  at  least  1.0  meters 
(39  inches)  for  journeys  longer  than  24 
hours. 
***** 

Issued  in  Washington,  DC  on  January  8, 
1992,  under  authority  delegated  in  49  CFR 
part  106,  appendix  A. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety 

[FR  Doc.  92-899  Filed  1-15-92;  8:45  am] 
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This  section  of  the  FEDERAL  REQI«5TER 
contains  documents  other  than  niies  or 
proposed  niles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
.investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


DEPAFTTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

January  10, 1992. 

The  Department  of  Agriciilture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information:  (1)  Agency 
proposing  the  information  collection;  (2) 
Title  of  the  information  collection;  (3) 
Form  number(8),  if  applicable;  (4)  How 
often  the  information  is  requested;  (5) 
Who  will  be  required  or  asked  to  report; 
(6]  An  estimate  of  the  number  of 
responses;  (7)  An  estimate  of  the  total 
number  of  hours  needed  to  provide  the 
information;  (8)  Name  and  telephone 
number  of  the  agency  contact  person. 

Questions  about  the  items  in  the 
Usting  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OERM.  room  404>W  Admin. 
Bldg..  Washington.  DC  20250.  (202)  600- 
2118. 

Revision 

•  Cooperative  State  Research  Service 

Grant  Application  Kit— Facilities 
Projects. 

Forms  CSRS-850,  CSRS-851,  CSRS- 
852,  CSRS-853,  and  CSRS-854. 

Annually. 

Non-profit  institutions;  57  responses; 
990  hours. 

Evelyn  J.  O'Connor-Miller  (202)  401- 
6466. 

Extension 

•  Federal  Crop  Insurance  Corporation 
Texas  Citrus  Grove  Inspection  Report. 


Fa-19-a 
On  occasion. 

Individuals  or  households;  Farms; 
25,000  responses;  37,500  hours. 
Bonnie  L  Hart  (202)  254-8393. 

Reinstatement 

•  Farmers  Home  Administration 

Form  FmHA  410-8,  Applicant 
Refemice  Letter  (A  Request  for  Credit 
Reference). 

Form  FmHA  410-8. 

On  occasion. 

Business  or  other  forrprofit;  Small 
business  or  organization;  79,500 
responses;  26,235  hours. 

Jack  Holston  (202)  720-0736. 

7  CFR 1822-G,  Housing  Site  Loan 
Policies,  ProceduKS,  and 
Authorizations. 

Recordkeeping,  On  occasion. 

State  or  local  governments;  Small 
business  or  organizations;  8  responses; 
48  hours. 

Jack  Holston  (202)  720-2736. 

•  Animal  and  Plant  Health  Inspection 
Service 

Federal  Plant  Pest  and  Noxious  Weed 
Regulations. 

PPQ  Forms  519, 525, 526  and  526-1. 

On  occasion. 

Individuals  or  households;  State  or 
local  governments;  Businesses  or  other 
for-profit;  Federal  agencies  or 
employees;  9,817  responses;  911  hours. 

Philip  Lima  (301)  436-8677. 

New  Collection 

•  Animal  and  Plant  Health  Inspection 
Service 

Imported  Fire  Ant 

PPQ  523. 

Recordkeeping;  Semi-annually. 

Individuals  or  households;  State  or 
local  governments;  Farms;  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees;  Small  businesses  or 
organizations;  39,441  responses;  26.605 
hours. 

Mike  Stefan  (301)  436-8247. 

Lairy  K.  Robenoo, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  92-1135  Filed  1-15-92;  8:45  am] 
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{Docket  Natl-IMI 

AvaWabMHy  of  Environmental 
Aseesamenta  and  Findings  of  No 
Signiflcantlmpael  Reiathre  to  laeuanca 
of  Permits  to  FMd  Test  Genetically 
Engineered  Organisms 

AOfNCV:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACnOM:  Notice. 

SUMMARV:  We  are  advising  the  public 
that  two  enviionmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Want  Health  Inspection  Service  relative 
to  the  issuance  of  permits  Jo  allow  the 
field  testing  of  genetically  engineered 
organisms.  The  assessments  provide  a 
basis  for  the  conclusion  that  the  field 
testing  of  these  genetically  engineered 
organisms  will  not  present  a  risk  of  the 
introduction  or  dissemination  of  a  plant 
pest  and  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Based  on  these  findings  of 
no  significant  impact,  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  environmental  impact 
statements  need  not  be  prepared. 
ADORCSSCS:  Copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA  room  1141. 
South  Building,  14th  Street  and 
Independence  Avenue,  SW.. 
Washington,  DC  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

KM  FURTHtR  MTOMMTION  CONTACT: 
Mary  Petrie,  Program  Specialist. 
Biotechnology  Permits,  Biotechnology, 
Biologies,  and  Environmental 
Protections,  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  room  850,  Federal  Building. 
6505  Belcrest  Road,  Hyattsville,  MD, 
20782,  (301)  436-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  write  Clayton 
Givens  at  this  same  address.  The 
docimients  should  be  requested  under 
the  permit  numbers  listed  below. 
SUPPLEMENTARY  INFOMtATKNC  The 
regulations  in  7  CFR  part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
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organisms  and  products  that  are  plant 
pests  or  that  there  is  reasons  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  into 
the  United  States.  The  regulations  set 
'  forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and.  when  necessary,  an  environmental 


impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  the  permit 
applications,  APHIS  assessed  the 
impact  on  the  environment  of  releasing 
the  organisms  under  the  conditions 
described  in  the  permit  applications. 
APHIS  concluded  that  the  issuance  of 
the  permits  listed  below  will  not  present 
a  risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 


The  environmental  assessments  and 
findings  of  no  significant  impact,  which 
are  based  on  data  submitted  by  the 
applicants  as  well  as  a  review  of  other  ~ 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
Held  tests. 

Environmental  assessments  and 
fmdings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  the  following  permits  to 
allow  the  field  testing  of  genetically 
engineered  organisms: 


Permrt  No. 


91-294-02  (I 
#90-311-01, 
12-91). 

91-268-01 


of  poll  nil 
on  03- 


Permittee 


Frito-Lay  Incorporated.. 
Oalgorw,  Incorporated. 


Date 
issued 


12-04-91 
12-17-91 


Organism 


Potato  plants  genetically  engineered  to  over- 
express  a  metabolic  enzyme,  to  reduce  cold- 
sensitive  sweetening  in  potato  tuben. 

Tomato  planta  genetically  ertgineerad  to  ex- 
press an  antisense  polygalacturonase  (PG) 
gene,  for  delayed  ripening. 


Field  test  location 


Oneida  County,  Wisconsin. 


Riverside  Courfty,  CaHfomia. 


The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4331  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1509).  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  ¥R  50381-50384, 
August  28, 1979,  and  44  ¥R  51272-51274, 
August  31, 1979). 

Done  in  Washington,  DC,  this  10th  day  of 
January  1992.  I . 

Robert  Mellaod,  ' 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  92-1191  Filed  1-15-92: 8:45  ap] 

BtUmO  CODE  3410-14-M 

[Docket  91-192]  j 

Receipt  of  Permit  Applications  for 
Release  Into  ttte  Environment  of 
Genetically  Engineered  Organisms 

AQENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


action:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  21  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South  Building, 
United  States  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue,  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  You  may  obtain  a  copy 
of  these  dociunents  by  writing  to  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Petrie,  Program  Specialist, 
Biotechnology,  Biologies,  and 
Environmental  Protection, 


Biotechnology  Permits,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  /^culture,  room  850, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7612. 
SUPPtEMENTARV  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
envirorunent)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Application  Number 


91-326-01.. 


Applicant 


Monsanto  Agricultural 
Company. 


Date 
Received 


11-22-91 


Organism 


Tomato  planta  gertetically  engineered  to  express 
a  coat  protein  of  tomato  yellow  leaf  curt  virus 
(TYLCV)  for  resistance  to  TYLCV. 


Field  Test  Location 


Lee  CouMy,  Florida. 


91-329-04.. 
91-333-02.. 
91-333-03.. 


91-35(M)1. 

91-352-01. 
91-352-OZ 
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—Continued 


Appltostion  Nunib6f 


Appicsnt 


Date 
R«c«iv0d 


OrganiMn 


FMd  TMt  Location 


91-32ft-02 

91-32ft-03 

91-329-01 

91-329-02 

91-329-03 


Frito-Lay,  Incofpofated.. 


91-329-04 ™. 

91-333-02 ™ 

91-333-03 

91-343-01 - 

91-343-02 


91-34ft-01._ 
91-34&-02.... 
91-347-01  — 

91-347-Oi.- 


91-347-03 .„ 

91-350-01 

91-352-01 

91-352-02 


91-352-03.- 
91-352-04... 


Monsanto  Agricultural 

Conipany. 
Calgene,  Incofporalad.. 


Calgena,  Incorporated... 

Calgene,  Incorporated.- 

Calgene,  Irtcorporated... 
Calgene,  Incorporated... 
Calgene,  IncoiporatiBd... 


CropQenetica 
International. 


Pioneer  Hi-Bred 
International, 
Incorporated. 

Calgene,  Incorporated.- 


Pioneer  Hi-Bred 

International, 

Incorporated. 
Morwanto  Agricultural 

Company. 


Monsanto  Agricultural 
Company. 


11-22-91 

11-22-91 
11-25-01 

11-25-01 

11-25-91 

11-25-91 
11-^29-91 
11-29-91 

12-09-91 

12-09-91 

12-12-01 
12-12-91 
12-13-91 

12-13-91 


Monsanto  Agricultural 
Company. 


University  of  Idaho— 


Calgene,  Incorporated.. 


Pioneer  Hi-Bred 

Intematiorwl, 

Incorporated. 
Frito-Lay,  Incorporated.. 

Frito-Lay,  Incorporated.. 


12-13-91 

12-16-91 

12-ia-91 

12-1S-91 

12-10-91 
12-10-91 


Potato  planlt  genetically  engineered  to  express  a 

ooai  protein  of  potato  leaf  roN  virus  (PLRV)  for 

resistance  to  PLRV. 
Tomato  pianis  geneticaRy  engineered  to  express 

a  gene  that  modifies  Hie  ripening  process. 
Cotton  piwits  genetically  engmeered  to  express  a 

nitriiase  enzyme  to  confer  tolerance  to  the 

fiertxade  bromoxynri. 
Cotton  plants  genetically  engineered  to  express  a 

nitriiase  enzyme  to  confer  tolerance  to  the 

herbicide  tsromoxynri. 

Cotton  plants  genetically  engineered  to  express  a 
nitriiase  enzyme  to  confer  tolerance  to  the 
hert)iCKle  t)romoxynit 

Cotton  plants  genetically  engineered  to  express  a 
nitriiase  enzyme  to  confer  tolerance  to  the 
hertiiade  k)romoxynii. 

Cotton  plants  genetically  engineered  to  express  a 
nnrilase  enzyme  to  confer  tolerance  to  the 
hertMode  bromoxynil. 

Cotton  plants  geneocaHy  engineered  to  express  a 
BacUlM  itHjnngiensa  subsp.  Aurstato  delta-en- 
dotoxm  protein  for  resistance  to  lepidopteran 

Com  plants  containing  Ctai^bactar  xyt  subsp. 
CKTNMbTTte  geneticalty  engmeered  to  express  a 
BadUua  Vtunngienau  subsp.  kuntaU  strain  HO- 
73  deita-endoioxin  protein  for  resistance  to 
Europeen  com  borer  {QUrmm  nubHaHa^. 

Alfalfa  plants  genetically  engineered  to  express 
coat  proteins  of  the  alfalfa  mosaic  virus  (AMV) 
and  the  caulifloiMr  mosaic  vnis  (CaMV)  for 
resistance  to  AMV. 

Ri^Mseed  pianis  genetically  engineered  to  ex- 
press anti-sense  desaturase  and  thioesterase 
oH  modification  genes. 

Soybean  plants  geneticaUy  engineered  to  express 
menorwie-  and  cysteine-nch  seed  storage 
proteins  from  Brazil  nut 

Cotton  plants  genetically  engineered  to  overpro- 
duce the  enzyme  5-enolpyruvyl  shilamate-3- 
phosphate  synthase  (EPSPS)  and/or  a  metab- 
oiizng  enzyme  for  tolerance  to  the  herbicide 
givphosate. 

Conon  plants  genetically  engineered  to  express  a 
BadHuB  thuhngianaia  subep.  kurstaki  strains 
HO-1  and  HO-73  delta-endotoxin  protein  for 
lepidopteran  insect  resistance. 


Cotton  pianis  gerwticalty  engineered  to  express  a 
Badllua  thunngiensia  aubtft.  kurataki  strains 
HD-1  and  HO-73  detta-endotoxm  protein  for 
lepidopteran  insect  resistance. 

Potato  plants  genetically  engineered  to  express 
poty-vnis-  and  luteo-virus-denved  genes  to 
obtain  resistance  to  potato  virus  Y  (PVY)  or 
potato  leaf  roM  vinja  (PLRV). 

Rapeseed  plants  genetically  engineered  to  ex- 
press an  anti-sense  desatajrase  gene  to  modify 
the  fatty  acid  oompoeition  of  the  seeds. 

Alfalfa  punts  genetically  engineered  to  express 
the  coat  protein  gene  of  the  alfalfa  mosaic 
virus  (AMV)  lor  resistance  to  AMV. 

Potato  planta  genettcaKy  engineered  to  express 
reswtanoe  to  potato  vims  Y  (PVY). 

Potato  plants  geneticaly  engneered  to  exprees 
patho-genesis  related  proteine  for  resistance  to 
late  bbglit  of  potato. 


Oneida  County.  Mftsconsia 

Lee  County,  Florida. 
Burleson  County,  Texas. 


Oeshe  and  Lee  Counties,  Arkansas; 
Tensas  Parish,  LousNna;  Penmcol 
County,  Missouri;  Burieson  County, 
Teicas. 

Limestone  County,  Alabama;  Sumter 
County.  GeorgMu  Washington  County, 
MissiM^jpi:  Pidtens  County.  South 
CvoNna;  Gibson  County,  Tennessee. 

Wayne  County,  North  Carolina. 


Washington  County,  Mississippk 
Washington  County,  Missttsippt 


Queen  Anne's  County,  Maryland;  Clay 
County,  Nebraska. 


Yolo   County,   Olfomia;    Polk   County, 

towa;  Lancaster  County,  Pennsylvania; 

Franklin  County,  Washington;  CokimbM 

County,  W«cons»t 
Huron.    Missaukee,   and    Presque   Isle 

Counties,  Mchigan. 

Salinas.  Puerto  Rkx>. 


BakMn  County,  Alabama. 


BaWwin  County.  Alabama; 
Yuma  Counties,  Anzona;  Jefferrcn 
County.  Artiansas.  Kem  County.  CaWor- 
ma:  Tin  County,  Georgw;  Bossier  and 
Tensas  PwMhes.  Lou«iana;  Oktibbeha. 
Leflore.  Washington,  and  Bolivar  Coun- 
ties. Mississippi;  Oertmgton  County, 
South  Carolina;  Haie,  Burleson,  Refu- 
gio, Hidaigo,  Nueces,  and  Floyd  Coun- 
ties. Texas. 

Onskw   and   Chotman   Counties.   North 
Carolina. 


Canyon  OMnly,  ktaho. 


Presque    Isle   and    Kalkaska   Counties, 
Michigan. 

FranUh  County,  Washingtoa 


Oneida  Courrty.  Wisconaei. 
Oneida  County.  Wiaoonsin. 
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Done  in  Washington.  DC.  this  10th  day  of 
January  1992.  . 

Robert  Melknd.  | 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  92-1192  Filed  1-15-92: 8:45  am] 

MUMO  OOK  S410-M-II 


Foreet  Service 

Grand  Island  Advleory  Conwniseion; 


AOENCV:  Forest  Service,  USOA. 
ACTION:  Grand  Island  Advisory 
Conunission  Meeting. 

•UMMAJtv:  The  Grand  Island  Advisory 
Commission  will  meet  on  February  2 
and  3  at  the  Munising  Ranger  District 
Office  in  Munising,  Michigan.  The 
meeting  will  begin  at  1  p.m.  on  Sunday 
(February  2).  An  agenda  for  the  two-day 
meeting  will  consist  of:  The  review  of 
alternatives  and  environmental  effects; 
and  an  update  from  the  Core  Team 
regarding  progress  on  the  Draft  EIS. 

Interested  members  of  the  public  are 
encouraged  to  attend. 
FOn  RMTHER  INPOIIMATION  CONTACT: 
Direct  questions  about  this  meeting  to 
Art  Easterbrook,  Staff  Officer,  Hiawatha 
National  Forest,  2727  N.  Lincoln  Road, 
Escanaba.  MI  49829,  (906)  786-4062. 

Dated:  January  10, 1992. 
WiUiam  F.  Spinnar, 
Forest  Supervisor 

(FR  Doc.  92-1159  Filed  1-15-92;  i|:45  am] 
MJJNQ  CODE  3410-11-11 
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Rural  Developfnent  Administration 

Establishment  of  a  New  Agency  hi  the 
DefMTtment  of  Agriculture 

AOENCV:  Rural  Development 
Administration,  USDA. 
ACTION:  Notice. 

summary:  The  Department  of 
Agriculture  is  announcing  the 
establishment  of  a  new  agency  entitled 
the  Rural  Development  Administration 
(RDA).  This  Agency  will  assume  the 
responsibihty  for  the  Community  and 
Business  Programs  formerly  the 
responsibility  of  the  Fanners  Home 
Administration  (FmHA).  Regulations  of 
RDA  will  be  found  in  7  CFR  chapter 
XLn.  parts  4200-4299. 
KM  mRTNER  INfOWMATlON  CONTACT: 
Dallas  R.  Sweezy,  Director  of  Legislative 
and  Public  Affairs,  Farmers  Home 
Administration,  202-720-6903. 
SUffPHMJNTAHY  INTOWMATION.  In 
accordance  with  title  XXni  of  the  Food, 
Agriculture,  Conservation  and  Trade 


Act  of  1990  and  technical  amendments, 
the  Department  of  Agriculture  is 
establishing  a  new  Agency  to  administer 
its  rural  development  programs.  The 
primary  initial  impact  will  be  the 
transfer  of  responsibility  for  the 
Community  and  Business  programs 
currently  in  the  Farmers  Home 
Administration  to  the  Rural 
Development  Administration. 

Borrowers  and  potential  applicants 
are  advised  that  during  the  interim 
period  they  should  continue  to  contact 
the  FmHA  representative  that  has 
handled  the  Community  and  Business 
programs  in  the  past.  A  Memorandum  of 
Understanding  has  been  executed  by  the 
Rural  Development  Administration  and 
the  Farmers  Home  Administration  in 
which  FmHA  agrees  to  continue  to  make 
and  service  loans  and  provide  all 
necessary  support  services  to  RDA  until 
further  notice. 

Dated:  January  8, 1992. 
Walter  E.  Hill. 

Acting  Administrator,  Rural  Development 
Administration. 

(FR  Doc  92-1136  Fded  l-15-«2: 8:45  am] 
■UMM  COW  M10-OT-N 


Son  Conservation  Service 

CkxMeneck  Creek  Critical  Area 
Treatment  RC40  Meaeure,  New  Yorlc 

AOENCv:  Soil  Conservation  Service. 

Agriculture. 

ACTKHC  Notice  of  a  finding  of  no 

signiflcant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  I960;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Gooseneck  Creek  Critical  Area 
Treatment  RC&D  Measure,  Cattaraugus 
County,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  A.  Dodd,  State  Conservationist. 
Soil  Conservation  Service,  James  M. 
Hanley  Federal  Building,  100  S.  Clinton 
Street  room  771,  Syracuse,  New  York 
13281-7248.  telephone  (315)  423-5521. 
SUPPUMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings  Paul  A.  Dodd,  State 
Conservationist,  has  determined  that  the 


preparation  of  an  environmental  impact 
statement  is  not  needed  for  this  project 

This  measure  concerns  a  plan  to 
provide  for  the  installation  of  heavy 
rock  rip  rap  on  110  feet  of  streambank 
adjacent  to  a  county  highway  along  with 
the  placement  of  two  rock  channel 
stabilization  keys,  a  rock  chute,  and  the 
establishment  of  permanent  vegetation 
on  all  disturbed  areas  along/Gooseneck 
Creek  in  Cattaraugus  County.  New  York. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  nimiber  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
addb«8s. 

Basic  data  developed  during  the 
environmental  assessment  is  on  file  and 
may  be  reviewed  by  contacting  Paul  A. 
Dodd.  No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-8S 
regarding  State  and  local  clearinghouse 
review  of  federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  December  2a  1991. 
PaulADodd. 
State  Conservationist 
[FR  Doa  92-1170  Hied  1-15-02;  8:45  am) 
MUMO  CODE  S410-H-N 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Subcommittee  on  Export 
Administration  of  the  President's 
Export  Council;  Notice  of  Partially 
Cloeed  Meeting 

A  partially  closed  meeting  of  the 
President's  Export  Council 
Subcommittee  on  Export  Administration 
will  be  held  February  7. 1992. 1:30  p.m.. 
U.S.  Department  of  Commerce,  Herbert 
C.  Hoover  Building,  room  4830, 14th  and 
Constitution  Avenue  NW..  Washington, 
DC. 

The  Subcommittee  provides  advice  on 
matters  pertinent  to  those  portions  of 
the  Export  Administration  Act  as 
amended,  that  deal  with  United  States 
poUcies  of  encouraging  trade  with  all 
countries  with  which  the  United  States 
has  diplomatic  or  trading  relations,  and 
of  controlling  trade  for  national  security 
and  foreign  policy  reasons. 


UMI 
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General  Session 

Status  reports  by  Task  Force 
Chairmen,  and  update  on  Export 
Administration  initiatives. 

Executive  Session 

Discussion  of  matters  properly 
classified  under  Executive  Order  12356 
pertaining  to  the  control  of  exports  for 
national  security,  foreign  poUcy  or  short 
supply  reasons  under  the  Export 
Administration  Act  of  1979,  as  amended. 

A  Notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
Subcommittee  to  the  pubUc  on  the  basis 
of  5  U.S.C.  522fc)(l)  was  approved 
October  17, 1985,  in  accordance  with  the 
Federal  Advisory  Committee  Act  A 
copy  of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  room  6628, 
U.S.  Department  of  Commerce, 
Washirigton,  DC.  (202)  377-4217.  For 
further  information,  contact  Ms.  Betty  A. 
Ferrell  (202)  377-2583. 

Dated:  lanuaiy  10, 1992. 
James  M.  LeMimyon. 
Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  92-1202  Filed  1-15-S2;  8.-4S  am] 
BtLUNQ  OOOC  H1(M)T-« 


Forelgn*Trad#  Zones  Board 
[Docket  M-91] 

Foreign-Trade  Zone  130-Blalne,  WA; 
AppHortion  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  Bellingham  of 
Whatcom  County,  Bellingham, 
Washingtoa  grantee  of  FTZ 130,  located 
in  Blaine,  Washington,  requesting 
authority  to  extend  zone  status  (removal 
of  time  restriction)  at  the  Cambridge 
Industrial  Park  zone  site  in  Blaine.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  November  6, 1991. 

FTZ  130  was  approved  on  September 
4. 1986  (Board  Order  335, 51  FR  32238, 9/ 
10/86),  and  currently  consists  of  a  site 
(24  acres)  adjacent  to  Blaine  Municipal 
Airport,  and  a  site  (3  acres)  at  the 
Cambridge  Industrial  Park.  1122  Fir 
Avenue,  Blaine,  Washington,  owned  by 
the  Cambridge  Equipment  Company.  In 
1989,  the  Cambridge  site  was  granted 
temporary  zone  status  (to  3/31/93) 
through  a  boundary  modification  (A-34- 
89. 12/6/89  and  A-28-91. 10/28/91). 


The  grantee  now  requests  authority  to 
extend  zone  status  at  the  Cambridge  site 
on  a  permanent  basis.  The  proposal  also 
includes  a  request  to  restore  zone  status 
to  parcel  (3  acres)  that  was  deleted  from 
the  Airport  site  as  part  of  the  boundary 
modification  action  for  the  Cambridge 
site. 

No  manufacturing  requests  are  being 
made  at  this  time.  Such  approvals  would 
be  requested  from  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Daniel  C. 
Holland.  District  Director,  U.S.  Customs 
Service,  Pacific  Region,  1000  Second 
Avenue,  suite  2200.  Seattle,  Washington 
98104-1049;  and,  Colonel  Walter  J. 
Cunningham,  District  Engineer,  U.S. 
Army  Engineer  District  Seattle,  P.O.  Box 
3755,  Seattle,  Washington  98124-2255. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  March  10, 1992. 

A  copy  of  the  application  is  available 
for  inspection  at  each  of  the  following 
locations: 

U.S.  Customs  Service,  Pacific  Region, 
P.O.  Box  280.  Pacific  Highway  Station. 
Blaine,  Washington  98230. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  &  Pennsylvania  Avenue  NW.. 
Washington,  DC  20230. 

Dated:  January  10, 1992. 
loim  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
[FR  Doc.  92-1203  Filed  1-15-92;  6:45  am) 
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International  Trade  Adminletration 
[A-42S-«041 

Certain  Forged  Steel  Crankshafts 
From  Germany;  Initiation  and 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  Consideration 
of  Revocation,  and  Intent  To  Revoke 
Antidumping  Duty  Order 

AOENCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 


administrative  review,  consideration  of 
revocation,  and  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  We  preliminarily  determine 
that  parties  are  no  longer  interested  in 
the  antidumping  duty  order  on  certain 
forged  steel  crankshafts  from  Germany. 
We  therefore  intend  to  revoke  the  order. 
The  revocation  will  apply  to  all 
shipments  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
September  1, 1991.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results  and  intent  to  revoke. 

EFFECnVE  date:  January  16, 1992. 

FOR  niRTHCR  INFORMATION  CONTACT: 

John  R.  Kugelman,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  377-3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  23, 1987,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (52  FR  35751)  an  antidumping 
duty  order  on  certain  forged  steel 
crankshafts  from  Germany.  On 
September  26. 1991,  Thyssen 
Umformtechnik,  a  German 
manufacturer,  requested  revocation  of 
this  order  based  on  changed 
circumstances,  because  another  German 
crankshaft  manufacturer,  ICrupp  Gerlach 
Crankshaft  Company,  has  acquired  the 
crankshaft  manufacturing  facilities  of 
the  petitioner.  On  October  1, 1991,  the 
Wyman-Gordon  Company,  the 
petitioner,  informed  the  Department  that 
it  was  no  longer  interested  in  the 
antidumping  duty  order  on  certain 
forged  steel  crankshafts  from  Germany. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  forged  steel 
crankshafts.  The  term  "crankshafts",  as 
used  in  this  review,  includes  forged 
carbon  or  alloy  steel  crankshafts  with  a 
shipping  weight  between  40  and  750 
pounds,  whether  machined  or 
unmachined. 

These  products  are  currently 
classifiable  under  items  8483.10.10.10, 
8483.10.10.30. 8483.10.30.10,  and 
8483.10.30.50  of  the  Harmonized  Tariff 
Schedule  (HTS).  Neither  cast 
crankshafts  nor  forged  crankshafts  with 
shipping  weights  of  less  than  40  pounds 
or  more  than  750  pounds  are  subject  to 
this  review. 


Federal  Register  /  Vol.  57.  No.  11  /  Thursday.  January  16.  1992  /  Notkee 


HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

This  "changed  circumstances" 
administrative  review  covers  all 
producers/exporters  of  the  subject 
merchandise  produced  in  Germany  and 
all  shipments  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  September 
1. 1991. 

Preliminary  Results  of  Review  and 
Intent  To  Revoke  Antidumping  Duty 
Oidef 

Pursuant  to  sections  751  (b)  and  (c)  of 
tiie  Tariff  Act  of  1930  (the  Tariff  Act) 
and  §S  353.22(f)  and  353.25(d)  of  the 
Department's  regulations,  the 
Department  may  revoke  an  antidumping 
duty  order  if  it  concludes  that  "changed 
circumstances"  have  arisen  such  that 
the  order  is  no  longer  of  interest  to 
interested  parties. 

We  preliminarily  determine  that  the 
petitioner's  affirmative  statement  of  no 
further  interest  in  this  antidumping  duty 
order  provides  the  Department  with  a 
reasonable  basis  to  believe  that  changed 
circumstances  sufHcient  to  warrant 
revocation  exist.  Therefore,  we 
preliminarily  determine  to  revoke  the 
order  covering  certain  forged  steel 
crankshafts  from  Germany. 

We  are  hereby  notifying  the  public  of 
our  preliminary  determination  to  revoke 
the  antidumping  duty  order  on  certain 
forged  steel  crankshafts  from  Germany. 
If  this  preliminary  determination  to 
revoke  the  antidumping  duty  order  is 
made  final,  it  will  be  effective  on 
September  1, 1991. 
,    This  revocation  will  apply  to  all 
shipments  of  the  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  September  1. 
1991.  We  selected  this  date  as  the 
effective  date  of  the  revocation  in 
accordance  with  section  751(c]  of  the 
Tariff  Act  (19  U.S.C.  section  1675(c)). 
because  these  entries  are  the  only  ones 
that  have  not  been  Uquidated  and  are 
not  subject  to  tinal  results  of  an 
administrative  review. 

We,  therefore,  intend  to  Instruct  the 
U.S.  Customs  Service  to  liqiiidate  all 
unliquidated  entries  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  September  1, 1991,  without  regard 
to  antidimiping  duties.  We  will  instruct 
the  U.S.  Customs  Service  to  refund  with 
interest  any  estimated  antidumping 
duties  collected  with  respect  to  those 
entries.  The  cuitent  requirement  for  a 
cash  deposit  of  estimated  antidumping 
duties  i¥ill  continue  until  publication  of 
the  final  results  of  diis  administrative 
review. 


UMI 


Interested  parties  may  request  a 
hearing  within  10  days  of  the  date  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  no  less  than  44 
days  after  the  date  of  publication  of  this 
notice.  Pre-hearing  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  and  rebuttal  to  written 
comments.  limited  to  issues  raised  in 
those  case  briefs  and  comments,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  and  its  decision 
on  revocation,  after  the  hearing,  if  any, 
and  after  its  analysis  of  any  written 
comments. 

This  review,  intent  to  revoke,  and 
notice  are  in  accordance  with  sections 
751  (b)  and  (c)  of  the  Tariff  Act  (19 
U.S.C.  sections  1675  (b)  and  (c))  and  19 
CFR  353.22(f)  and  353.25(d)  (1991). 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  92-1204  FUed  l-15-fl2;  a45  am] 
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[A-412-602] 

Certabi  Forged  Steel  Crankstiafis 
From  the  United  Kingdom;  Initiation 
and  Preliminary  Resulta  of  Ctuinged 
Clrcumetancee  Antidumping  Duty 
Administrative  Review,  Consideration 
of  Revocation,  Intent  To  Revolie 
Antidumping  Duty  Order,  and 
Preliminary  Termination  of 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
administrative  review,  consideration  of 
revocation,  intent  to  revoke  antidumping 
duty  order,  and  preliminary  termination 
of  administrative  review. 

SUMMARY:  We  preliminarily  determine 
that  parties  are  no  longer  interested  in 
the  antidumping  duty  order  on  certain 
forged  steel  crankshafts  from  the  United 
Kingdom.  We  therefore  intend  to  revoke 
the  order.  The  revocation  will  apply  to 
all  shipments  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  September  1, 1989.  We  invite 
interested  parties  to  comment  on  these 
preliminary  residts.  intent  to  revoke,  and 
preliminary  termination  of  the 
administrative  review. 

EFFEcmn  OATK  January  18, 1992. 


row  nmTHER  mfomiation  contact: 
John  R.  Kugelman.  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington  DC  20230; 
telephone  (202)  377-3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  26, 1990,  the  Department 
of  Commerce  (the  Department)  initiated  " 
an  administrative  review  of  the 
antidimiping  duty  order  on  certain 
forged  steel  crankshafts  from  the  United 
Kii^dom  (52  FR  35467.  September  21. 
1987). 

The  review  covers  one  respondent. 
United  Engineering  &  Forging  (UEF).  and 
the  period  September  1, 1989  through 
August  31. 1990.  On  October  1, 1991,  the 
Wyman-Gordon  Company,  the 
petitioner,  informed  the  Department 
that,  because  it  has  sold  its  domestic 
crankshaft  manufacturing  facilities  to  a 
German  crankshaft  producer,  it  is  no 
longer  a  domestic  manufacturer  of 
crankshafts,  and,  therefore,  it  is  no 
longer  interested  in  the  proceeding. 

On  October  18, 1991,  UEF  requested 
revocation  of  the  order  on  crankshafts 
fitjm  the  United  Kingdom  based  on 
changed  circumstances.  UEF  asserts  the 
changed  circumstances  consist  of  the 
fact  that  Wyman-Gordon,  the  sole 
petitioner  in  this  proceeding,  is  no  longer 
an  interested  party. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  forged  steel 
crankshafts.  The  term  "crankshafts",  as 
used  in  this  review,  includes  forged 
carbon  or  alloy  steel  crankshafts  with  a 
shipping  weight  between  40  and  750 
pounds,  whether  machined  or 
unmachined. 

These  products  are  currently 
classifiable  under  items  8483.10.10.ia 
8483.10.ia3a  8483.10.3aia  and 
8483.10.30.50  of  the  Harmonized  Tariff 
Schedule  (KTS).  Neither  case 
crankshafts  nor  forged  crankshafts  with 
shijiping  weights  of  less  than  40  pounds 
or  more  than  750  pounds  are  subject  to 
this  review.  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

This  "dianged  circumstances" 
administrative  review  covers  all 
producers/expOTters  of  the  subject 
merchandise  and  all  shipments  of  this 
merchandise  to  the  United  States 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  September 
1,1960. 


Federal  Regieter  /  Vol  57,  No.  11  /  Thursday.  |anuary  16.  1982  j  Noticet 


Prdiminary  Residts  of  Revi»w  and 
Intent  To  Revoke  Antidumping  Duty 
Older 

Pursuant  to  sections  751  (b)  and  (c)  of 
the  Tanff  Act  of  1930  (the  Tariff  Act), 
and  §S  353^n  and  353.25(d)  of  ttie 
Department's  regulations,  the 
Department  may  revoke  an  antidumping 
duty  order  if  it  concludes  that  "changed 
circumstances"  have  arisen  such  that 
the  order  is  no  longer  of  interest  to 
interested  parties  (19  CFR 
353.25(d)(l)(i)).  We  preliminarily 
determine  that  the  petitioner's 
affirmative  statement  of  no  further 
interest  in  this  proceeding  has  satisfied 
the  Department  that  changed 
circtmistances  exist  sufficient  to  warrant 
revocation  of  this  antidumping  duty 
order.  Therefore,  we  preliminarily 
determine  to  revoke  the  mxler  covering 
certain  forged  steel  crankshafts  from  ttie 
United  Kingdom.  Moreover,  because  this 
revocation  will  moot  the  need  for  the 
current  administrative  review,  we  have 
preliminarily  determined  to  terminate 
the  section  751(b)  administrative  review, 
pending  final  revocation  of  the  (Htler. 

We  are  hereby  notifying  the  public  of 
our  preliminary  determination  to  revoke 
the  antidumping  duty  order,  and  of  our 
intent  to  terminate  the  current 
administrative  review  on  certain  forged 
steel  crankshafts  from  the  United 
Kingdom.  If  this  preliminary 
determination  to  revoke  the 
antidumping  duty  order  is  made  final,  it 
will  apply  to  all  shipments  of  the 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  September  1. 1989.  We  selected 
this  date  as  the  effective  date  of  the 
revocation  in  accordance  with  section 
751(c)  of  the  Tariff  Act  (19  U.S.C. 
1675(c]),  because  these  entries  are  the 
only  ones  that  have  not  been  liquidated 
and  are  not  subject  to  final  results  of  an 
administrative  review. 

Therefore,  we  intend  to  instruct  die 
U.S.  Customs  Service  to  liquidate  all 
unliquidated  entries  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  September  1, 1989,  without  regard 
to  antidumping  duties.  We  will  instruct 
the  U.S.  Customs  Service  to  refund  with 
interest  any  estimated  antidumping 
duties  collected  with  respect  to  thoae 
entries.  The  current  requirement  for  a 
cash  deposit  oH  estimated  antidumping 
duties  will  continue  until  publication  of 
the  final  results  of  this  administratiTS 
review. 

Interested  parties  may  request  a 
hearing  witfaki  10  days  of  the  date  of 
publication  of  this  notice.  Any  faearBig. 
if  requested,  will  be  held  no  leaa  than  44 
days  after  the  date  of  pd>Ucation  of  tUi 


notice.  Case  brieb  from  interested 
parties  may  be  sulmiitted  not  later  than 
30  days  after  die  date  of  publication  of 
this  notice.  Rebuttal  briefs,  limited  to 
issues  raised  in  those  case  briefs,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  and  its  decision 
on  revocation,  after  the  hearing,  if  any. 
and  after  its  analysis  of  any  written 
comments. 

This  review,  intent  to  revoke,  and 
notice  are  in  accordance  with  sections 
751  (b)  and  (c)  of  die  Tariff  Act  (19 
U.S.C  1675  (b)  and  (c))  and  19  CFR 
353.22  (f)  and  353.25  (d)  (1991). 

Dated:  January  8, 1992. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-1205  Filed  1-15-92:  8:45  am] 
BNJJNQ  COM  3Sie-l»« 


Itatlonai  Oceanic  end  Almoephertc 
AdmtoiietrMon 

[Docket  Na  •11217-1317] 

Flehertoe  f or  CoaeM  Peleglc 
Resourcee  Off  the  PecHIc  Coaet 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

action:  Notice  of  control  date  for  entry 
into  the  fisheries  for  coastal  pelagic 
resources,  definition  of  current 
participation,  and  intent  to  develop  a 
fishery  management  plait 

SUMMAIIV:  This  notice  informs 
individuals  entering  commercial 
fisheries  for  coastal  pelagic  resources 
that  they  may  have  to  meet  eligibility 
requirements  in  the  future  to  participate 
in  these  fisheries.  The  Pacific  Fishery 
Marugement  Council  (Council)  is 
developing  a  fishery  management  plan 
that  may  limit  effort  based  in  part  on 
present  and  historical  participation,  llie 
plan,  if  adopted  and  implemented,  may 
estabhsh  eligibility  requirements, 
including  a  possible  preference  for 
participants  who  landed  coastal  pelagic 
species  between  January  1, 1966.  and 
November  13. 1991.  The  intended  eff^ect 
of  this  cmnouncement  is  to  noti^ 
fishennen  that  criteria  are  being 
developed  to  identii^  present 
partidpaots  in  these  fisheries,  and  that 
entrance  of  new  harvesters  of  these 
resources  baaed  on  speculation  is 
discouraged  whUe  disousaioes  coatinue 
on  whedier  and  bow  acoeas  to  coastal 
pelagic  resources  ^ould  be  controlled. 

mi  WRTNM  MFOMMATIOM  CONiaCf. 
James  J.  Moi«aa.  (n^  S14-a8«7.  or 


Rodney  R.  Mclnnis.  Chief,  Fisheries 
Management  Division,  (213)  514-6202.     . 
•UWLCMfNTAIIV  NIMMMATION:  The 

Council  decided  to  develop  a  fishery 
management  plan  for  coastal  pelagic 
resources,  which  they  defined  as 
northern  anchovy  [Engraulis  mordax), 
Pacific  mackerel  [Scomber  japonicus), 
jack  mackerel  [Trachurus  syrnmetricas), 
and  Pacific  sardine  [Sardinops  aagax), 
because  managing  these  stocks  will 
require  authority  to  regulate  beyond 
state  waters.  A  Soviet  trawler 
conducting  research  during  March  and 
April  1991.  in  cooperation  with  the 
Southwest  Fisheries  Science  Center, 
harvested  248  metric  tons  (mt)  of  jack 
mackerel,  249  mt  of  Pacific  mackerel, 
and  6  mt  of  sardine  within  and  outside 
the  exclusive  economic  zone.  The  cruise 
demonstrated  that  harvesting  these 
resources  beyond  state  jurisdictions 
may  be  practical,  and  U.S.  trawlers  have 
shovMi  an  interest  in  them.  Since  there  is 
a  possibility  of  a  greatly  expanded 
fishery,  which  would  take  place  beyond 
the  jurisdiction  of  any  state,  the  Council 
directed  its  planning  team  to  develop  a 
fishery  management  plan  for  coastal 
pelagic  species.  Northern  anchovy, 
which  is  already  under  Federal 
management,  would  be  included  in  the 
new  plan. 

One  of  the  management  options  to  be 
considered  in  the  plan  would  be  some 
way  of  managing  fishing  effort  by 
limiting  the  number  of  vessels 
harvesting  the  various  resources  to 
levels  that  are  economically  efficient.  If 
too  many  vessels  enter  a  fishery,  the 
profit  of  each  fisherman  dwindles, 
management  and  enforcement  costs  rise, 
and  the  private  investment  needed  by 
each  fisherman  to  maintain  an  adequate 
share  of  the  harvest  increases.  To  keep 
harvesting  capacity  in  line  with  the 
resources  available,  some  kind  of 
limited  acceas  system  or  systems  wiU  be 
analyzed  in  the  plan. 

The  first  step  in  evaluating  a  system 
by  which  the  number  of  participants  can 
be  limited  is  to  define  the  present 
participants.  Although  the  decision  has 
not  bean  made  on  whether  vessels, 
vessel  operators,  or  owners  of  vessels 
will  be  defined  as  a  "current 
participant",  the  Council  at  its  meeting 
in  Millbrae,  California,  on  November  12. 
1991,  adopted  the  interval  of  January  1. 
1968.  dirough  November  13. 1991.  as  the 
period  during  which  a  fisherman  would 
have  had  to  land  coastal  pelagic  species 
to  be  considered  a  "current  partidpanr 
in  these  fisheries  once  a  fishery 
management  plan  is  Implemented.  The 
fishery  management  plan  also  may        ^ 
require  that  additional  criteria  be  met 
such  as  minimum  aoiounte  or  numbers 


1900 
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of  landings  during  this  period.  If  a 
nsherman  did  not  operate  during  this 
period,  the  Council  anticipates  providing 
lower  priority  for  future  access  to 
coastal  pelagic  resources  if  a 
management  regime  is  adopted  that 
limits  the  number  of  participants. 

This  announcement  is  provided  to 
notify  the  public  of  potential  eligibility 
criteria  for  access  to  these  fisheries.  The 
Council  may  select  any  other  date  or 
dates  for  establishing  eligibility,  may 
choose  not  to  make  eligibility  contingent 
on  participation  between  certain  dates, 
or  may  adopt  another  method  of 
controlling  fishing  effort.  Fishermen  are 
not  guaranteed  future  participation  in 
these  fisheries  regardless  of  their  date  of 
entry  or  intensity  of  participation 
between  certain  dates. 

Conducting  the  process  in  this  way, 
the  Cotmcil  plans  to  define  all  current 
participants  that  have  depended  on 
coastal  pelagic  resources  for  their 
livelihood  and,  therefore,  have  an 
investment  in  these  ^sheries.  Fishermen 
are  put  on  notice  that  fishing  activity 
beginning  after  November  13, 1991,  may 
be  given  lower  priority  when  and  if  a 
limited  access  option  is  adopted  for 
coastal  pelagic  resources.  However,  this 
notice  does  not  commit  the  Council  to 
any  particular  eligibility  standards  for 
participation  in  these  fisheries. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  10, 1992. 
Michael  F.  Tilbnan, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  92-1134  Filed  1-15-92;  8:45  am] 
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[Docket  No.  911298-1290] 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Interim  Exemption  for  Commercial 
Fisheries 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  commerce. 
ACTION:  Notice  of  proposed  Revised  List 
of  Fisheries  to  be  effective  in  calendar 
year  1992  and  request  for  comments 
thereon. 

summary:  NMFS  proposes  changes  for 
calendar  year  1992  to  the  List  of 
Fisheries  for  1991  associated  with  the 
Interim  Exemption  for  Commercial 
Fisheries  under  section  114  of  the 
Marine  Mammal  Protection  Act  of  1972 
(MMPA)  which  was  published  on 
February  7, 1991  (56  FR  5138),  and 
requests  comments  thereon. 
DATES:  Conunents  must  be  received  on 
or  before  February  18, 1992. 
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ADDRESSES:  Send  comments  to  Dr. 
Nancy  Foster,  Director,  Office  of 
Protected  Resources,  F/PR2,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring,  MD  20910. 
FOR  RIRTHER  INFORMATION  CONTACR 
Robert  C.  Ziobro,  Office  of  Protected 
Resources,  Protected  Species 
Management  Division.  301-427-2322. 
SUPPLEMENTARY  INFORMATION:  Section 
114  of  the  MMPA  established  an  interim 
exemption  for  the  taking  of  marine 
mammals  incidental  to  commercial 
fishing  operations  and  requires  NMFS  to 
publish  a  List  of  Fisheries,  along  with 
the  marine  mammals  and  number  of 
vessels  or  persons  involved  in  each  such 
fishery,  in  three  categories  as  follows: 

(I)  A  h«quent  incidental  taking  of 
marine  mammals; 

(II)  An  occasional  incidental  taking  of 
marine  mammals;  or 

(III)  A  remote  likehhood,  or  no  known 
incidental  taking,  of  marine  mammals. 

Based  on  Congressional  guidance, 
NMFS'  interpretation  of  the  1988 
amendments  to  the  MMPA,  public 
comment  and  meetings  and 
consultations  with  state  and  Federal 
agencies,  Regional  Fishery  Management 
Councils,  and  other  interested  parties, 
NMFS  published  the  original  List  of 
Fisheries  on  April  20, 1989  (54  FR  16072). 
An  interim  rule  governing  the  taking  of 
marine  mammals  incidental  to 
commercial  fishing  operations  was 
published  on  May  19, 1989  (54  FR  21910), 
and  a  final  rule  governing  reporting  the 
take  of  marine  mammals  incidental  to 
commercial  fishing  operations  was 
published  on  December  15, 1989  (54  FR 
51718).  All  determinations  concerning 
issuing  and  maintaining  the  List  of 
Fisheries  were  made  in  the  process  of 
promulgating  the  interim  rule.  The  List 
of  Fisheries  for  1991  was  published  on 
February  7, 1991  (56  FR  5138). 

The  following  criteria  were  used  in 
classifying  fisheries  in  the  list  of 
Fisheries  for  1991: 

Category  I.  There  is  documented 
information  indicating  a  "frequent" 
incidental  taking  of  marine  manunals  in 
the  fishery.  "Frequent"  means  that  it  is 
highly  likely  that  more  than  one  marine 
mammal  will  be  incidentally  taken  by  a 
randomly  selected  vessel  in  the  fishery 
during  a  20-day  period. 

Category  II.  (1)  There  is  documented 
information  indicating  an  "occasional" 
incidental  taking  of  marine  mammals  in 
the  fishery,  or  (2)  in  the  absence  of 
information  indicating  the  frequency  of 
incidental  taking  of  marine  mammals, 
other  factors  such  as  fishing  techniques, 
gear  used,  methods  used  to  deter  marine 
mammals,  target  species,  seasons  and 
areas  fished,  and  species  and 


distribution  of  marine  mammals  in  the 
area  suggest  there  is  a  likelihood  of  at 
least  an  "occasional"  incidental  taking 
in  the  fishery.  "Occasional"  means  that 
there  is  some  likelihood  that  one  marine 
mammal  will  be  incidentally  taken  by  a 
randomly  selected  vessel  in  the  fishery 
during  a  20-day  period,  but  that  there  is 
little  likelihood  that  more  than.one 
marine  mammal  will  be  incidentally 
taken. 

Category  III.  (1)  Thel«  is  information 
indicating  nomore  than  a  "remote 
likelihood"  of  an  incidental  taking  of  a 
marine  mammal  in  the  fishery,  or  (2)  in 
the  absence  of  information  indicating 
the  frequency  of  incidental  taking  of 
marine  mammals,  other  factors  such  as 
fishing  techniques,  gear  used,  methods 
used  to  deter  marine  mammals,  target 
species,  seasons  and  areas  fished,  and 
species  and  distribution  of  mcirine 
manunals  in  the  area  suggest  there  is  no 
more  than  a  remote  likelihood  of  an 
incidental  take  in  the  fishery.  "Remote 
likelihood"  means  thai  it  is  highly 
unlikely  that  any  marine  mammal  will 
be  incidentally  taken  by  a  randomly 
selected  vessel  in  the  fishery  during  e 
20-day  period. 

Section  114(b)(1)(C)  of  the  MMPA  as 
Implemented  by  50  CFR  229.3(a)(1) 
requires  the  Assistant  Administrator  for 
Fisheries,  NOAA,  to  annually  publish 
and  request  comments  on  proposed 
revisions  to  the  List  of  Fisheries  to  be 
effective  for  the  next  calendar  year. 
Accordingly,  NMFS  proposes  for  1992 
and  requests  comments  on  the  following 
changes  to  the  List  of  Fisheries  for  1991. 
The  tables  referred  to  in  the  proposed 
changes  are  those  from  the  List  of 
Fisheries  for  1991  published  at  56  FR 
5138  (Feb.  7. 1991). 

Proposed  Changes 

1.  Recategorize  the  Bering  Sea  and 
Aleutian  Islands  groundfish  trawl 
fishery  and  the  Gulf  of  Alaska 
groundfish  trawl  fishery  from  Category  I 
(Table  1)  to  Category  lU  (Table  3). 

In  the  List  of  Fisheries  for  1991,  NMFS 
noted  that  observers  recorded  very  few 
incidental  takes  of  marine  mammals  in 
the  Bering  Sea  and  Aleutian  Islands 
(BSAI)  and  in  the  Gulf  of  Alaska  (GOA) 
groundfish  trawl  fisheries  during  late 
1989  and  early  1990,  suggesting  that  the 
overall  rate  of  interaction  in  these 
fisheries  is  very  low.  At  that  time, 
however,  data  were  not  sufficient  to 
determine  if  certain  areas  and  times 
within  the  BSAI  and  GOA  groundfish 
trawl  fisheries  still  qualify  for  Category  I 
designation.  Accordingly,  NMFS 
retained  these  trawl  fisheries  in 
Category  I  for  1991. 
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Observer  data  for  the  entire  year  1990 
indicate  that  the  frequency  of  marine 
mammal  incidental  take  remained  low. 
Natural  resource  observers,  who 
provided  in-season  weekly  reports  on 
the  number  and  species  of  marine 
mammals  lethally  taken,  recorded  only 
28  marine  mam'.nals  (harbor  seal, 
walrus,  Steller  sea  lion,  Dall's  porpoise, 
bearded  seal)  lethally  taken  in 
approximately  74  percent  of  the 
groundfish  trawl  catch  (by  weight)  in 
both  the  Bering  Sea  and  the  Gulf  of 
Alaska.  Consideration  of  the  large  fleet 
size  (200-350  participating  vessels), 
substantial  level  of  fishing  effort 
(trawling  for  some  species  was  available 
every  day  in  1990),  the  small  number  of 
marine  mammals  observed  killed,  and 
the  substantial  level  of  observer 
coverage  indicates  that  this  fishery  is 
well  below  the  threshold  for  either 
Category  I  or  II.  NMFS  believes  that 
Category  III  status  is  appropriate  for  the 
BSAI  and  GOA  trawl  fisheries  for 
groundfish. 

Natural  resource  observers  are 
required  to  monitor  fish  catch  on  100 
percent  of  the  fishing  vessels  greater 
than  125  feet  (36 1  meters)  iii  length  and 
30  percent  of  the  vessels  between  60  and 
125  feet  (18.3  and  38.1  meters).  These 
observers  will  continue  to  monitor  the 
incidental  take  of  marine  mammals. 
Data  collected  include  the  date,  latitude 
and  longitude,  and  the  fishing  statistical 
area  in  which  marine  mammals  were 
taken.  If  these  data  indicate  a  pattern  of 
marine  mammal  takes  the  fishery  can  be 
considered  for  recategorization. 

2.  Recategorize  the  Prince  William 
Sound  saloKm  drift  gillnet  fishery  from 
Category  I  (Table  1)  to  Category  II 
(Table  2). 

This  fishery  is  proposed  for 
recategorization  based  on  1990  and  1991 
observer  data.  The  final  report  for  the 
1990  observer  program  indicated  the 
take  rate  associated  with  serious  injury 
or  death  is  below  the  criteria 
established  for  Category  I,  one  marine 
mammal  was  likely  to  be  taken  every 
48.4  days  (Wynne  et  ai,  1991).  During 
1990  a  total  of  three  marine  mammals 
were  observed  taken,  two  harbor 
porpoise  and  one  harbor  seal.  The 
second  season  of  observer  coverage 
(1991)  included  the  first  third  of  the 
fishing  season,  which  was  not  observed 
in  1990.  a  time  when  interactions  with 
Steller  sea  lions  was  expected  to  be 
high.  Analysis  of  1991  data  indicates 
that  one  marine  mammal  was  likely  to 
be  taken  every  34,  days  (Wyime.  pers. 
comm).  During  1991  a  total  of  seven 
marine  mammals  were  observed  taken, 
three  harbor  porpoise,  two  Steller  sea 
lions,  one  harbor  seal  and  oq« 


unidentified  porpoise.  Because 
interactions  in  Ais  fishery  appear  to  be 
oriented  spatially,  occurring  mainly  in 
the  Copper  River  region,  an  area  specific 
interaction  rate  was  calculated  for  this 
area  and  estimated  to  be  one  interaction 
every  28  days — below  the  criteria  for 
Category  I.  Given  the  potential  for 
variation  from  the  ob»erver  take  rates, 
NMFS  believes  that  it  would  be 
appropriate  to  maintain  some  level  of 
monitoring.  «vhich  would  be 
accomplished  through  the  vessel  owner 
log  requirement  for  Category  11.  In 
addition,  lethal  interactions  in  this 
fishery  can  be  monitored  using  an 
alternative  monitoring  program  such  as 
the  beachcast  carcass  survey  to 
qualitatively  assess  the  magnitude  of 
lethal  takes  relative  to  current  levels.  If 
an  increase  in  lethal  takes  is 
dociunented,  NMFS  will  reevaluate  the 
classification  of  this  fishery. 

The  original  List  of  Fisheries  (54  FR 
16072)  stated  that  the  level  of 
interactions  in  this  fishery  was  the  same 
level  as  that  reported  for  1978, 1000.  The 
information  used  in  the  original  List  of 
Fisheries  was  taken  from  a  preliminary 
draft  report  which  did  not  account  for 
the  spatial  and  temporal  orientation  of 
the  data.  The  final  report  (Wynne,  1990) 
states  that  the  rate  of  take  from  1978  to 
1988  was  significantly  reduced  when  all 
factors  were  examined  and  taken  into 
consideration. 

3.  Add  the  Metlakatla/Annette  Island 
salmonids  drift  gillnet  fishery  to 
Category  II  (Table  2). 

The  drift  gillnet  fishery  for  salmon 
within  the  Annette  Island  Reserve 
operates  independently  from  the  drift 
gilbiet  fisheries  in  other  parts  of 
southeastern  Alaska.  This  fishery  is 
managed  by  the  Metlakatla  Indian 
Community  and  the  U.S.  Bureau  of 
Indian  Affairs  for  the  residents  of  the 
reserve.  Fishermen  and  vessels  that 
remain  within  3000  feet  (914.4  meters)  of 
shore  are  not  required  to  hold 
commercial  fishing  licenses  or  limited 
entry  permits  from  the  State  of  Alaska. 
Because  of  the  uniqueness  of  this 
fishery,  it  should  be  treated  as  a 
separate  fishery  with  a  separate  fishery 
code. 

Medakatla  fishermen  and  vessels  that 
fish  beyond  the  3000-foot  (914.4  meters) 
boundary  of  the  Reserve  are  included 
with  all  other  fishermen  and  vessels  in 
the  southeastern  Alaska  dnft  gillnet 
fishery  for  salmon  (Category  U,  Table  2). 

4.  Redefine  the  Category  II  (Table  2), 
Alaska  Long  Line/Set  Line  Fisheries  For 
Sablefish— Southern  Bering  Sea, 
Aleutian  Islands,  and  Western  Gulf  of 
Alaska  (Unimak  Pass  and  westward)  as 
the  Category  0,  Alaska  Loogltne/Set 
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Line  Fisheries  For  Sablefish— Soudtem 
Bering  Sea.  Aleutian  Islands  (NMFS 
Statistical  Reporting  Areas  515,  517, 
540),  and  Western  Gulf  of  Alaska 
(NMFS  Statistical  Reporting  Area  61 
westofl65*W.). 

The  List  of  Fisheries  for  1991 
contained  a  redefinition  of  the 
boundaries  for  the  longline/set  line 
fishery  for  sablefish  (black  cod]  in  the 
soudiem  Bering  Sea.  Aleutian  Islands, 
and  western  Gulf  of  Alaska. 
Specifically,  this  redefined  area  includes 
NMFS  Statistical  Reporting  Areas  515. 
517.  and  540  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area  and 
Statistical  Reporting  Area  61  in  the  Gulf 
of  Alaska  Management  Area.  The 
description  also  parenthetically 
described  ^e  area  as  "Unimak  Pass  and 
westward."  This  resulted  in  confusion 
as  to  whether  those  waters  of  Statistical 
Reporting  Area  61  that  lie  east  of 
Unimak  Pass  should  be  included  in  the 
Category  II  fishery  or  not  NMFS 
proposes  that  Unimak  Pass  should  be 
the  eastern  boundary  of  this  fishery. 
Accordingly,  the  formal  description  of 
this  fishery  should  be  all  waters  of 
NMFS  Statistical  Reporting  Areas  515, 
517,  and  540  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area  and 
those  waters  in  NMFS  Statistical 
Reporting  Area  61  in  the  Gulf  of  Alaska 
Management  Area  west  of  165*W. 

5.  Redefine  die  Washington/Oregon 
Lower  Columbia  River  Region.  WUlapa 
Bay.  Grays  Harbor  Salmon  Drift  Gillnet 
Fishery  (Category  L  Table  1)  as  die 
Washington/Oregon  Lower  Columbia 
River  Salmon  Dnft  GiUnet  Fishery 
(Category  L  Table  1):  and 

6.  Add  die  Wakhiogtoo  Grays  Harbor 
Salmonid  Set  and  Dnft  Gillnet  Fishery 
to  Category  I  (Table  1);  and 

7.  Add  die  Willapa  Bay  Salmon  Drift 
Gillnet  Fishery  to  Category  I  (Table  \\ 

All  three  fisheries  are  managed  as 
independent  units  by  different 
management  authorities  with  different 
management  goals.  These  differences 
are  influenced  by  the  migratory 
movements  of  the  salmon  involved  and 
the  availability  of  resident  fish  in  some 
areas.  Migratory  movements  of  marine 
mammals  also  influence  the  marine 
mammal/fishery  interactions  during  • 
different  seasons  of  the  year,  Uius 
limiting  or  elimmatmg  the  ability  to 
compare  information  collected  on  these 
fisheries,  either  through  logbooks  or  by 
observer  programs. 

Tlie  Committee  Report  of  the  House  of 
Representatives,  during  the 
reaudiorization  of  die  MMPA.  specified 
die  Columbia  River  Drift  Gillnet  Fishery 
as  a  Category  I  fishery.  NMFS  expanded 
die  fishery  to  include  Grays  Harbor  and 
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Willapa  Bay  based  on  results  from  a 
previous  survey,  which  indicated 
similarities  in  the  marine  mammal/ 
hshery  interactions  there.  NMFS  now 
recognizes  that  the  present  definition  of 
the  Hshery  is  too  broad  when  elements 
of  the  management  of  the  fisheries  are 
considered. 

The  Grays  Harbor  salmonid  set  and 
drift  giUnet  fishery  is  administered 
between  a  treaty  tribal  government  and 
the  State  of  Washington.  This  fishery  is 
comprised  of  two  gear  elements  (set  and 
drift  gillnets]  and  includes  effort  in 
lower  rivers  feeding  the  Grays  Harbor 
estuary.  Set  gillnets  are  not  part  of  the 
Rsheries  south  of  Pt.  Chehalis  at  the 
southern  portion  of  the  entrance  to 
Grays  Harbor. 

The  Willapa  Bay  salmon  drift  gillnet 
fishery  is  managed  by  the  State  of 
Washington  exclusively  and  is  spatially 
and  temporally  isolated  from  the  lower 
Columbia  River  fishery,  which  is 
managed  by  both  Washington  and 
Oregon  under  the  interstate  Columbia 
River  Compact. 

8.  Redefine  (and  Recategorize  part  of) 
the  Washington/Oregon/Califomia 
(WA/OR/CA)  Salmon  Troll  Fishery 
(Category  II.  Table  2)  as  the  South  of 
Cape  Falcon.  Oregon  (45°46'00"  N.) 
Salmon  Troll  Fishery  (Category  0.  Table 
2);  and 

9.  Add  the  North  of  Cape  Falcon, 
Oregon  (45°46'00"  N.)  Salmon  Troll 
Fishery  to  Category  111  (Table  3). 

Further  evaluation,  by  area,  of  the 
information  used  to  categorize  the  WA/ 
OR/CA  salmon  troll  fishery  indicates 
that  the  troll  Hsheries  north  of  Cape 
Falcon,  Oregon,  to  the  Canadian  Border 
have  significantly  fewer  interactions 
with  marine  mammals  than  the  fisheries 
south  of  Cape  Falcon.  In  addition,  the 
Pacific  Fishery  Management  Council  has 
managed  the  area  north  of  Cape  Falcon, 
primarily  with  quotas,  separately  from 
the  areas  south  of  Cape  Falcon,  which 
are  managed  primarily  through  seasons. 
The  timing  of  the  fisheries  north  of  Cape 
Falcon  and  achievement  of  the  quotas, 
which  have  declined  in  recent  years, 
have  resulted  in  minimal  interactions 
with  marine  mammals  because 
CaUfomia  sea  lions,  the  principal 
species  involved  in  salmon  troll 
interactions,  occur  in  waters  north  of 
Cape  Falcon  primarily  during  the 
periods  when  fisheries  are  closed.  Since 
California  sea  lion  abundance  is  low 
when  the  fisheries  occur  north  of  Cape 
Falcon,  interactions  are  minimal  and 
therefore,  this  area  should  be  separated 
from  the  areas  south  of  Cape  Falcon, 
and  placed  in  Category  III.  In  addition. 
the  Steller  sea  lion,  which  occasionally 
interacts  with  salmon  troll  fisheries,  has 
been  listed  as  threatened  under  the 


Endangered  Species  Act  and  fishermen 
may  not  use  firearms  to  repel  this 
species,  thereby  eliminating  interactions 
that  might  result  in  mortality  of  this 
species. 

10.  Clarification  of  the  Category  11 
(Table  2)  Washington  Coastal  River 
Salmonid  Gillnet  Fishery  as  the 
Category  II  Washington  Coastal  River 
Salmonid  Set  Gillnet  Fishery. 

The  need  for  clarification  of  this 
fishery  is  based  on  evidence  that  the 
current  definition  is  easily  confused 
with  fisheries  in  the  lower  Columbia 
River,  Grays  Harbor  and  Willapa  Bay. 
The  Washington  outer  coastal  river 
fisheries  are  distinguished  from  other 
gillnet  fisheries  in  the  region  in  that 
these  are  set  gillnet  fisheries  in  rivers 
whose  estuaries  empty  directly  into  the 
Pacific  Ocean,  rather  than  into  Willapa 
Bay  or  Grays  Harbor,  and  are  wholly 
within  Washington  State,  unlike  the 
Columbia  River.  The  fisheries  are 
managed  under  regulations  set  by 
several  coastal  treaty  Indian  tribes. 

11.  Clarification  of  the  Category  II 
(Table  2)  Washington  Puget  Sound 
Region,  Hood  Canal,  Strait  of  Juan  de 
Fuca  (estuaries  and  lower  river  areas 
subject  to  tidal  action)  Set  and  Drift 
Gillnet  salmonid  fisheries  as  the 
Category  II  Washington  Puget  Sound 
Region  and  inland  waters  south  of  the 
U.S.-Canada  border,  including  the  Strait 
of  Juan  de  Fuca,  Hood  Canal  and 
estuaries  and  lower  river  areas  (subject 
to  tidal  action)  Set  and  Drift  Gillnet 
salmonid  fisheries. 

NMFS  has  received  several  questions 
on  the  northern  limit  of  this  fishery  and 
whether  it  includes  the  southern  Strait 
of  Georgia  near  the  U.S.-Canada  border. 
To  clarify  this,  NMFS  proposes  the 
change  for  1992. 

12.  Redefine  (and  Recategorize  part 
oO  the  California  gilbiet  fishery  for 
white  sea  bass,  yellow  tail,  soupfin 
shark,  white  croaker,  bonito/flying  fish 
(Category  II,  Table  2]  as  the  California 
set  gillnet  fishery  for  white  croaker, 
bonito,  and  Hying  fish,  (Category  II, 
Table  2);  and 

13.  Add  the  Category  I  (Table  1} 
California  set  gillnet  fishery  for  soupfin 
shark,  yellowtail,  and  white  seabass. 

Analysis  of  available  data  for  the 
presently  designated  Category  II  fishery 
indicates  that  marine  mammals  are 
taken  at  a  rate  that  would  place  the 
fishery  in  Category  II.  However,  since 
reports  from  fishermen  in  the  set  gillnet 
fishery  are  grouped  together  imder  one 
fishery  code,  it  is  not  possible  to 
determine  at  what  rate  the  individual 
fisheries  are  taking  marine  mammals 
from  vessel  owner  log  data  alone.  Thus, 
it  is  possible  that  an  individual  fishery 


may  be  taking  marine  manmials  at  a 
frequent  rate. 

Furthermore,  a  re-evaluation  of 
California  Department  of  Fish  and  Game 
observer  data  for  the  period  1984 
through  1966.  for  individual  set  gillnet 
fisheries,  indicates  a  disparity  in  rate  of 
taking  among  individual  set  gillnet 
fisheries.  In  the  soupfin  shark  fishery, 
takes  of  marine  mammals  were 
observed  in  1984  (141  observed  sets]  and 
1985  (71  observed  sets).  In  1985,  take 
frequency  exceeded  one  animal/20 
days/vessel.  In  contrast,  no  marine 
mammals  were  observed  taken  in  the 
white  croaker  fishery  in  1984  (four 
observed  sets),  1985  (30  observed  sets), 
and  1966  (127  observed  sets).  These 
differences  in  take  freguency  are  most 
likely  due  to  variation  in  mesh  size. 
Larger  mesh  sizes  are  known  to  entangle 
marine  mammals  at  a  much  higher  rate 
than  smaller  mesh  sizes.  The  white  sea 
bass,  yellowtail,  and  soupfin  shark 
gillnet  fisheries  commonly  use  mesh 
sizes  from  6.5  to  9.0  inches  (16.5  to  22.9 
centimeters),  while  the  gear  used  for 
white  croaker,  bonito,  and  flying  fish 
has  a  mesh  size  of  2.75  inches  (7 
centimeters).     , 

For  these  reasons,  NMFS  is  proposing 
the  recategorization  of  the  soupfin 
shark,  yellowtail,  and  white  seabass  set 
gillnet  fisheries  to  Category  I  and 
maintaining  the  white  croaker,  bonito, 
and  flying  fish  fisheries  in  Category  II. 

14.  Add  to  Category  II  (Table  5)  the 
Atlantic  Ocean.  Caribbean,  Gulf  of 
Mexico  pair  trawl  fishery  for  swordfish, 
tima,  shark. 

Pair  trawls,  designed  in  Europe,  are 
now  being  used  in  the  swordfish  fishery 
managed  imder  the  Fishery  Management 
Plan  for  Atlantic  swordfish.  Significant 
catches  of  tima  have  also  been  landed 
using  this  type  of  gear. 

Presently  the  only  available 
information  on  pair  trawl  interactions 
with  marine  mammals  is  limited  to 
unofficial  reports  on  the  striped  bass 
and  albacore  tima  fisheries  in  the  Bay  of 
Biscay,  France.  Information  from  the 
pair  trawl  albacore  tuna  fishery 
indicates  that  interactions  with  marine 
mammals  occur  at  a  rate  greater  than 
that  docimiented  in  the  drift  gillnet 
fisheries  when  the  lead  rope  is  2  meters 
under  water.  Little  information  is 
available  on  the  pair  trawl  striped  bass 
fishery.  However,  imofficial  reports 
indicate  a  noticeable  increase  in 
numbers  of  stranded  dolphins  on  the 
northern  coast  of  Brittany  since  the 
introduction  of  pair  trawls.  No  data  or 
interaction  rates  coidd  be  made 
available  because  the  European 
Economic  Community  is  currently 
considering  a  report  on  this  issue. 
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Information  on  the  U.S.  pair  trawl 
swordHsh  fishery  indicate  that  this  gear 
is  used  at  night  in  manner  similar  to  that 
used  in  the  drift  gillnet  swordfish 
fishery,  with  reported  high  catches  of 
swordHsh.  In  addition,  pair  trawls  are 
being  used  in  the  same  area  fished  by 
longline  vessels,  in  which  documented 
takes  of  marine  mammals  have 
occurred.  Although  this  information 
does  not  represent  a  full  year  of  fishing 
effort  in  waters  under  the  jurisdiction  of 
the  United  States,  NMFS  believes  that 
Category  II  would  be  appropriate  for 
this  fishery. 

The  fishery  is  identified  as  the 
Atlantic  Ocean,  Caribbean,  Gulf  of 
Mexico  pair  trawl  fishery  for  swordfish, 
tuna,  shark,  because  it  is  recognized  that 
the  same  stocks  of  the  three  target 
species  occur  in  these  areas. 

NMFS  will  continue  to  investigate  this 
gear  type,  its  potential  for  use  in  various 
fisheries,  and  the  spatial  and  temporal 
relationship  between  these  fisheries  and 
marine  mammals. 

15.  Add  the  South  Atlantic  (SOA). 
Gulf  of  Mexico  (GMX)  shark  bottom 
longline  Tishery  to  Category  in. 

llie  bottom  longline  fishery  for  shark 
was  not  specifically  included  in  the  List 
of  Fisheries  in  1990  or  1991.  This  gear  is 
fished  on  the  bottom  or  very  deep  in  the 
water  column  (near  bottom)  and  is 
unlikely  to  interact  with  marine 
mammals.  According  to  Parrack  (1990) 
there  were  124  vessels  involved  in  this 
directed  longline  fishery  for  sharks  in 
1989. 

16.  Combine  the  Southern  New 
England  (SNE)  area  with  the  Mid- 
Atlantic  (MDA)  so  the  MDA  extends 
from  Nantucket  Island,  Massachuesetts, 
to  Cape  Hatteras,  North  Carolina. 
Accordingly,  the  following  fisheries  are 
renamed  to  accommodate  this  change. 
Fisheries  marked  with  an  "*"  are 
discussed  in  greater  detail  because  of 
other  changes  associated  with  the 
fishery: 

Category  I 

Trawl  fishery 

MDA  Foreign  mackerel 
Category  II 

Trawl  fisheries 

*MDA  squid 

MDA  Atlantic  mackerel 
Category  III 

Trawl  fisheries 

Gulf  of  Maine  (GME),  MDA 
'     groundfish 

GME,  MDA  sea  scallops 

MDA  mixed  species 

Purse  seine 

GME.  MDA  menhaden 

GME.  MDA  Atlantic  bluefin  tuna 

Pelagic  hook  &  line/harpoon/gillnet 
.    GKffi.  MDA  tuna,  shark,  swordfish 


Gillnet  fisheries 

*GME,  MDA  South  Atlantic  (SOA) 
coastal  shad,  sturgeon 

Fixed  gear  fisheries  trap/pot-fish 

GME,  MDA  mixed  species 

Fixed  gear  fisheries  trap/pot-lobster, 
crab 

GME,  MDA  inshore  lobster 

GME,  MDA  offshore  lobster 

Stop  seine,  weirs  (staked  fish  traps] 

MDA  mixed  species 

Dredge  fisheries 

GME,  MDA  sea  scallops 

MDA  offshore  clam 

The  "sea  sampler  program"  referred 
to  for  fisheries  in  the  Northeast  is  a 
program  administered  by  NMFS' 
Northeast  Science  Center  to  address  the 
needs  of  fishery  management  and  the 
Fishery  Management  Councils.  They 
employ  a  systematic  method  of 
observing  fisheries  which  have  a  high 
priority  from  a  fishery  perspective. 
These  observers  collect  the  same  marine 
mammal  information  as  observers  under 
the  interim  exemption  program. 

17.  Redefine  the  GME  groundfish/ 
mackerel  gillnet  fishery  (Category  I, 
Table  4)  as  the  New  England 
Multispecies  Sink  Gillnet  (includes  all 
species  as  defined  in  the  Multispecies 
Fishery  Management  Plan  and  spiny 
dogfish)  for  all  waters  east  of  71°40'W.: 
and 

18.  Add  the  GME  Small  Pelagics 
(which  includes  mackerel,  herring, 
menhaden]  Surface  Gillnet  to  Category  I 
(Table  4). 

The  separating  of  the  fishery  into  two 
components  will  allow  for  better 
information  collection  through  vessel 
owner  logs  and  the  sea  sampler 
program. 

Proposed  change  14  will  incorporate 
fishing  activity  south  of  the  Gulf  of 
Maine  and  will  make  the  information 
received  in  vessel  owner  logs  consistent 
with  NMFS  Northeast  Science  Center 
statistics  data  collection  zones.  There 
are  approximately  250  vessels 
participating  in  this  fishery. 

Proposed  change  15  will  include  the 
seasonal  (spring  and  fall]  mackerel 
gillnet  fishery  and  any  other  surface 
gillnet  operations  targeting  small  pelagic 
species  such  as  herring  or  menhaden. 
Tliese  operations  involve  small  vessels 
fishing  opportunistically  when  fish  and 
market  conditions  are  optimal.  The 
potential  for  marine  mammal 
interactions  depends  on  the  seasonal 
migration  and  abundance  of  dolphins  or 
seals  at  the  time  when  fish  and  market 
conditions  are  optimal.  There  are 
approximately  50  vessels  participating 
in  this  fishery. 

19.  Redefine  and  recategorize  the 
Category  U  (Table  5)  SNE,  MDA  Squid 


Trawl  as  the  Category  lU  (Table  6)  MDA 
Squid  Trawl. 

The  Northeast  Science  Center  had 
voluntary  sea  samplers  on  45  trawler 
trips  (31  vessels]  in  1989-90,  on  which 
604  hauls  were  observed  in  154  days 
fished,  and  no  marine  mammal 
interactions  were  observed.  Vessel 
owner  logbook  data  entered  for  1989 
and  1990  show  no  interactions  in  5,374 
days  fished.  No  mammals  were 
observed  in  75  joint  ventiire  transfers 
from  two  U.S.  vessels  during  1990.  There 
is  100-percent  observer  coverage  on 
foreign  joint  venture  efforts.  The  chance 
of  a  marine  mammal  interaction 
occurring  in  this  fishery  appears  to  be 
remote.  This  fishery  was  initially  placed 
in  Category  II  because  of  takes  observed 
on  foreign  vessels,  which  were 
attributed  to  the  large  size  (trawling 
capabilities)  of  the  foreign  vessels. 
NMFS  will  consider  a  separate  fishery 
definition  for  large  vessels  and/or  pair 
trawlers  (large  combined  length)  when 
and  if  sufficient  data  become  available 
to  determine  the  vessel  length  at  which 
takes  are  likely  to  occur.  This  fishery 
will  continue  to  carry  observers  under 
the  sea  sampler  program. 

20.  Redefine  the  Category  III  (Table  6) 
GME,  SNE,  MDA,  SOA,  coastal  shad, 
shugeon  as  the  Category  III  GME,  SOA 
coastal  shad,  sturgeon  gillnet  fishery, 

21.  Recategorize  MDA  Coastal  Shad. 
Sturegon  Gillnet  Fishery  to  Category  It 
and 

22.  Redefine  as  the  MDA  Coastal 
Gillnet  Fishery  (includes,  but  not  limited 
to  AUantic  cod,  Atlantic  croaker, 
AUantic  mackerel,  Atiantic  sturgeon, 
black  drum,  bluefish.  herring,  menhaden, 
scup,  shad,  striped  bass,  sturgeon, 
weakfish,  white  perch,  and  yellow 
perch). 

Coastal  gillnet  fisheries  use  both 
anchored  (or  sink)  and  drift  gillnets  to 
catch  anadromous  fish  such  as  shad, 
herring,  Atiantic  sturgeon  and  white 
perch,  as  well  as  coastal  species  such  as 
bluefish,  menhaden,  and  weakfish. 

Tlie  fishery  tends  to  be  opportunistic, 
and  can  be  found  in  some  form  in  the 
MDA  year-around,  with  a  peak  in  effort 
in  the  spring  and  early  summer  that 
coincides  with  shad  and  herring  runs 
and  weakfish  northward  migrations. 

Harbor  porpoise,  botUenose  dolphins 
and  harbor  seals  are  known  to  occur 
seasonally  inshore  in  the  MDA. 
Documented  information  regarding 
incidental  takes  of  these  marine 
mammals  in  the  inshore  gillnet  fisheries 
is  uncommon.  However,  there  is 
increasing  evidence  that  incidental 
takes  occur  when  and  where  marine 
mammals  and  ^llnets  occur  together. 
Recent  specific  reports  include  a  harbor 
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poipoise  in  a  shad  giUnet  in  Chesapeake 

Bay  (March  4, 1989);  a  bottlenote 
dolphin  with  net  maiiu  retrieved  frtHB 
Chesapeake  Bay  (July  1990);  a 
bottlenose  dolphin  with  its  body  cavity 
opened  and  a  cement  bk>ck  tied  to  its 
tail  found  in  Delaware  Bay  (June  4. 1990) 
in  the  vicinity  of  giUnet  activity:  a  live 
hiunpbadi  seen  off  Virginia  Beac^ 
Virginia  (April  3. 1990),  entangled  in 
shad  gillnet  2  days  after  a  dead 
humpback  stranded  in  the  same  area 
wiUi  rape  and  net  scars;  14  harbor 
porpoise  washed  up  on  New  Jersey 
beaches  in  the  vicinity  of  shad  gilloets 
in  the  spring  of  1991,  some  of  which  had 
net  mari(S  and  full  stomachs,  six  harbor 
porpoise  stranded  on  Virginia  beaches, 
including  four  with  net  marks;  and 
increased  enforcement  inquiries  in 
southern  New  Jersey  in  late  March, 
which  resulted  in  reports  of  two  lethal 
takes  and  two  live  takes  of  harbor 
porpoise  in  the  shad  gillnet  fisheries  in 
that  area. 

Since  Federal  fisheries  permits  are  not 
required  for  these  fisheries, 
understanding  of  and  participatitHi  in 
the  Marine  Mammal  ELxemption  Program 
(i.e.,  reporting  of  lethal  takes  in  a 
Category  III  fishery]  has  been  minimal. 
Over  2,200  licenses  have  been  issued  by 
the  states  of  participation  in  various 
coastal  gillnet  fisheries  in  the  Mid- 
Atlantic.  Fishermen  can  hold  more  than 
one  license,  and  licenses  are  not 
required  for  some  coastal  gillnet 
fisheries,  so  actual  effort  cannot  be 
ascertained.  NMFS  is  working  with  the 
Atlanbc  States  Marine  Fisheries 
Commission  to  inform  fishermen  of  their 
responsibihties  under  the  interim 
exemption  for  commercial  fisheries  and 
the  consequences  of  noncompliance. 
Additional  documented  information  is 
needed  to  determine  if  Category  I  is 
more  appropriate  for  these  fishwies. 

Discussion  on  the  longline  and 
bottomfish  fisheries  in  the  Northwest 
Hawaiian  Islands. 

In  early  1990,  there  were  indications 
of  Hawaiian  monk  seals  [Monachus 
schmiinslandi)  being  snagged  and  killed 
in  the  longline  and  bottomfish  fisheries 
in  the  Northwest  Hawaiian  Islands 
(NWHI)  in  a  manner  and  at  a  level  not 
considered  in  earlier  versions  on  the  List 
of  Fisheries. 

In  response  to  these  concerns,  the 
Western  Pacific  Fishery  Management 
Council  (WPFMC)  devel(^d  emergoicy 
regulations,  which  were  published  by 
NMFS  on  November  27, 1990,  under  the 
Pelagics  Fishery  Management  Plan 
(FMP)  (55  FR  49285)  and  the  Bottomfish 
and  Seamount  Groundfish  FMP  (55  FR 
49050).  These  regulations  implemented 
requirements  for  fishing  logbooks,  for 
permits  to  fish  with  loi^line  gesr  within 


the  management  area,  and  to  take 
observers  as  requested  when  intending 
to  fish  within  50  nautical  miles  of  French 
Frigate  Shoals.  Gardner  Pinnades. 
Laysan  Island,  Lisianski  Island.  Pearl 
and  Hermes  Reef.  Midway  islands,  and 
Kure  Island. 

Recent  information  regarding 
incidental  bookings  and  snaggings  of 
monk  seals  confirms  the  occurreace  of 
interactions  with  the  longline  swordfish 
fishery.  As  of  May  28, 1991.  nine  monk 
seals  with  evidence  of  interactim  o* 
injury  associated  with  longline  fishing 
operations  have  been  reported  or 
observed.  There  are  also  indications 
that  a  number  of  vessels  were  fishing 
illegally  within  the  study  zones  (as 
defined  in  Amendment  3  to  the  FMP  for 
Pelagic  Fisheries  of  the  Western  Pacific 
Region).  Some  injured  seals  may  have 
died  at  sea  or  were  injured  and  hauled 
out  at  other  islands  where  they  would 
not  be  seen;  therefore,  observed  injuries 
may  represent  only  a  part  of  the  impact 
of  the  fishery. 

The  WPFMC  and  NMFS  determined 
that  conditions  in  the  fishery  and  the 
endangered  status  of  the  Hawaiian 
monk  seal  warranted  immediate  action 
under  the  emergency  authority  of  the 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  Accordingly,  the 
WPFMC  requested  the  Secretary  of 
Commerce  to  promulgate  emergency 
regulations  under  the  Pelagics  FMP  that 
would  prohibit  longline  fishing  governed 
by  the  FMP  within  50  nautical  miles  of 
the  NWHI.  including  100-mile  wide 
corridors  between  islands  whne  these 
50  nautical  mile  areas  are  not 
contiguous,  to  prevent  the  incidental 
take  of  Hawaiian  monk  seals.  The 
emergency  rule  was  published  on  April 
18, 1991  (56  FR  125842).  The  rule  was 
extended  with  a  modified  definition  of 
longline  gear  on  July  19, 1991  (56  FR 
33211)  which  expired  on  Octo^r  13, 
1991.  A  permanent  closure  through 
Amendment  3  to  the  Pelagics  F^ 
became  effective  on  October  14, 1991  (56 
FR  52214.  October  18, 1991). 

These  measures  were  required 
because  existing  regulations  did  not 
provide  a  means  to  eliminate 
interactions  between  Hawaiian  monk 
seals  and  the  longline  fishery  in  the 
NWHI.  With  the  implementation  of 
Amendment  3  to  the  Pelagica  FMP,  the 
risk  of  incidental  take  of  Hawaiian 
monk  seals  appear  to  have  been 
reduced.  Close  to  100  percent  of  the 
Hawaiian  monk  seal  population  can  be 
expected  to  be  found  within  the  closed 
area.  There  have  been  no  reports  of 
interactions  or  sightings  of  hooked  or 
injured  seals  since  the  emergency 
regulations  went  into  effect.  NMFS 
intends  to  place  observers  on  longline 


vessels  operating  between  50  and  lOO 
miles  from  die  islands  on  a  voluntary 
basis. 

Concurrent  with  die  emergency 
regulation  requiring  observers  mi 
selected  lon^ne  vessels,  a  similar 
emergency  regulation  for  the  NWHI 
bottcnifisb  fii^iery  was  published  on 
November  2a  190O  (56  FR  5159).  On  May 
30, 1991  (56  FR  24351).  a  final  rule  was 
published  that  implemented  Amendment 
4  to  the  Western  Pacific  Bottomfish  and 
Seamount  Groundfish  Fisheries  FMP 
and  made  final  the  provisions  of  the 
November  28, 1990,  emergency  interim 
rule.  The  final  rule  also  expanded  the 
observer  requirement  to  include  Nihoa 
Island,  Necker  Island,  and  Maro  Reef. 
That  action  was  taken  to  ensure 
adequate  collection  of  data  on 
interactions  between  the  bottomfish        ^ 
fishery  and  marine  mammals  or 
endangered  and  threatened  species  in 
the  NWHI.  These  data  are  necessary  to 
develop  long-term  solutions  to 
conservation  problems  in  the  bottomfish 
fishery  in  the  NWHI. 

Based  on  the  actions  taken  by  the 
WPFMC  under  the  Magnuson  Act  and 
the  available  information  on  marine 
mammal  interactions  in  the  longline  and 
bottomfish  fisheries  in  the  NWHI,  NMFS 
believes  that  recategwization  of  these 
fisheries  is  not  warranted  at  this  time. 
However,  if  other  interactions  occur  or  if 
regulations  are  modified,  the  situation 
will  be  re-evahiated  and  appropriate 
changes  proposed. 
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Dated:  January  9, 1992. 
Michael  F.  Tillman, 

Deputy  Assistant  Administrator  for  Fisheries. 
[FR  Doc.  92-1006  Filed  1-15-92;  8:45  am] 
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Endangered  Spedee;  Modtfication  of 
Permit;  Peter  Outton  and  Donna 
McDonald.  Hubba  Sea  Worid  Researcti 
Inatitute  (P-697) 

On  April  10. 1991.  notice  was 
pubUshed  in  the  Fedanl  Register  (54  FR 
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41132]  that  a  modification  to  permit  No. 
697  had  been  filed  by  Peter  Dutton  and 
Donna  McDonald,  of  the  Hubbs  Sea 
World  Research  Institute,  1700  South 
Shores  Road,  San  Diego,  California 
92109,  to  extend  the  expiration  date  of 
the  permit,  and  to  include  attaching 
ultrasonic  transmitters  for  up  to  twenty 
turtles  and  performing  biopsies  on  the 
turtles  as  authorized  by  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531-1543) 
and  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
National  Marine  Fisheries  Service 
(NMFS)  regulations  governing 
endangered  fish  and  wildlife  permits  (50 
CFR  parts  217-222). 

Notice  is  hereby  given  that  on  January 
10, 1992,  as  authorized  by  the  provisions 
of  the  Endangered  Species  Act  of  1973, 
the  National  Marine  Fisheries  Service 
issued  a  Modification  to  Permit  No.  697 
for  the  above  conditions,  subject  to 
certain  guidelines  set  forth  therein. 

Issuance  of  this  Permit,  as  required  by 
the  Endangered  Species  Act  of  1973.  is 
based  on  tiie  finding  that  such  Permit: 
(1)  Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  the  Permit:  and  (3)  will  be  consistent, 
with  the  purposes  and  poUcies  set  forth 
in  Section  2  of  the  Act.  This  Permit  was 
also  issued  in  accordance  with  and  is 
subject  to  parts  220-222  of  title  50  CFR. 
of  the  National  Marine  Fisheries  Service 
regulations  govening  endangered 
species  permits. 

The  Permit  is  available  for  review  in 
the  following  offices:  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East  West  Hwy.,  room 
7324,  Silver  Spring,  Maryland  20910;  and 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415. 

Dated:  January  10. 1992.     ,  ' 

Nancy  Foster, 

Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  92-1048  Filed  1-15-82: 8:45  am] 

BILUNO  CODE  3S10-2^4t 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fiber,  Sttk  Blend  and  Other  Vegetable 
fiber  Textiles  and  TextHe  Products 
Produced  or  Manufactured  in  India 

January  13. 1992. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  21, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6494.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Autluwity:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  India  agreed  to  extend  their 
Bilateral  Cotton,  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement  of  February  6, 
1987,  as  amended,  for  the  period  which 
begins  on  January  1, 1992  and  extends 
through  December  31, 1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggia  D.  TantiUo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplementatioD  of  Textile 
Agreements 

lanuary  13, 1992. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  July  31. 1991: 
pursuant  to  the  Bilateral  Cotton,  Wool.  Man- 
Made  Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement  of  February  6, 1987, 
as  amended  and  extended,  between  the 
Governments  of  the  United  States  and  India: 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  you-are  directed  to  prohibit, 
effective  on  January  21. 1992,  entry  into  the 
United  States  for  consumption  and 


withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  India  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1992  and  extending 
through  December  31, 1992.  in  excess  of  the 
following  levels  of  restraint; 


Categoiy 

Twetve  month  restraint  fcmH 

Levels  in  Group  1 

21 B 

6,548,740  tquve  meters. 

219 

313 

314 ~ 

315 

3.15/635 

336/636 

42,223.881   aquve  meters. 
22J73.265  aquera  meters. 
5,277.958  tquara  metan. 
8.864.854  aquwe  maters. 
420.000  dozea 
570.000  dozea 

340/640 

341 ... 

342/642 ™. 

345 

347/348 

369-0  » _.. 

369-8  » _. 

369-0* 

641 

647/646 

Group  H 

200.201,220-229, 
237,  239,  300.  301. 
317,326.330-334. 
338.  339.  349-352, 
359-362.600-607, 
611-634.638,639, 
643-646,  64»-652. 
659.  665-0  *.  666- 
670  and  831-859. 
as  a  group. 

1.425.000  dozen 

3.225,159  dozen  of  wtiich 
not  more  ttwn  1,935.095 
dozen  shall  t>e  in  Catego- 
ry 341-Y '. 

810.000  dozen. 

120.000  dozen. 

367.663  dozen. 

28.051.034  numbers. 

880.000  tdograira. 

480.000  Ulogrvns. 

9,200.000  kilograms. 

990.200  dozen. 

575.000  dozen. 

110.000.000  square  meters 
equivaienL 

■Category  341-y:  only  HTS  numbers 
6204.22!3060,  6206.30.3010  and  6206.30.3030. 

'Category  369-0:  only  HTS  numbers 
6302.60.0010,  6302.91.0005  and  6302.91.0045. 

•Category  369-S:  only  HTS  number 
6307.10.2005. 

^Category  369-0;  aN  HTS  numbers  except 
5702.10.9020.  5702.49.1010,  5702.991010  (njgs 
exempt  from  the  bilaiaral  agreement):  6302.60.0010. 
6302.91.0005,  6302.91.0045  (CMegory  369-0):  and 
6307.10.2005  (Caleoory  369-S). 

■Category  665-0:  aN  HTS  numbers  except 
5702.10.9aX).  5702.42.2010.  570^.9^0010  and 
5703.20.1000  (nigs  onmpi  from  the  bilateral  agree- 
ment). 

Imports  charged  to  these  category  limits  for 
the  period  beginning  on  January  1, 1991  and 
extending  through  December  31, 1991  shall  be 
charged  against  those  levels  of  restraint  to 
the  extent  of  any  unfilled  balances.  In  the 
event  the  limits  established  for  that  period 
have  been  exhausted  by  previous  entries, 
such  goods  shall  be  subject  to  the  levels  set 
forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
,  adjustment  in  the  future  pursuant  to  the 
'  provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  India. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 
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The  CominitlM  for  the  ImplementaiioD  of 
Textile  Agreements  ha*  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  proviskMU  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantilla 

Chairman.  Committee  for  the  Implementotion 

of  Textile  Agreements. 

[FR  Doc.  92-1201  Filed  l-15-«2: 8:45  am] 

MJJNQ  CODE  SS1»«ll-r 


DEPARTMENT  OF  DEFENSE 
DefMrtment  of  ttte  Army 


Military  Trsffic  Manage  n>ent;  Defense 
Transportation  Tracking  System 

AOENCY:  Military  Traffic  Management 
Command.  DOO. 
action:  Notice  only. 

summary:  The  Department  of  Defense 
(DOD)  is  expanding  its  defense 
Transportation  Traddng  System  (DTTS) 
to  track  Security  Risk  Category  (SRC)  2 
munitions  effective  16  December  1991.  In 
conjunction  with  this  expansioo.  Armed 
Guard  Service  is  eliminated  as  a 
Transportation  Protective  Service  (TPS^ 
AODMESSES:  Military  TrafBc 
Management  Command.  ATTN:  MT-SS, 
5611  Columbia  Pike.  Falls  Church,  VA 
22041-5050. 
FOR  FlIRTHER  INFORMATION  CONTACT: 

Mr.  Robert  Jones  or  CPT  Irene  Rosen, 
HQMTMC  5611  Columbia  Pike,  Falls 
Church.  VA  22041-505a  (703)  756-1089. 
SUPnCMENTARY  INFORMATION:  The 
purpose  of  this  article  is  to  provide 
information  on  the  expansion  of  the 
Defense  Transportabon  Tracking 
System  (DTTS). 

The  military  services  and  the 
Assistant  Secretary  of  Defense  for 
Command,  Control.  Communicationa 
and  Inteihgence  have  approved 
expansion  of  the  DTTS.  The  expansion 
implements  a  phased  plan  that  will 
eventually  result  in  the  tracking  of  all 
DOD  Categorized  and  Uncategorized 
munitions  under  SatelUte  Motor  , 
Surveillance  (SM). 

Accordingly,  beginning  on  Iff 
December  1991,  the  DTTS  entered  the 
first  step  of  the  3-8tep  expansioo  plan. 
On  that  date,  the  tracking  of  SRC-2 
Arms,  Ammunition  and  Explosives 
(AA&E)  commenced,  adding 
approximately  5,200  shipments  aimually 
to  the  SM  tracking  volume. 

Immediately  upon  inplementatioa  of 
the  first  step  (18  December),  Armed 
Guard  Surveillance  (AG)  has  ceased  to 
exist  as  a  transportatira  Protective 
Service  (TPS).  Any  armed  protection 


required  on  motor  movements  will  be 
provided  by  DOD. 

Formats  and  data  element 
requirements  for  SM  are  spelled  out  in  a 
DOD  standard  rules  publication.  A  copy 
of  the  SM  rule  may  be  obtained  from 
HQs,  Mibtary  Traffic  Management 
Command,  Directorate  of  Inland  Traffic 
ATTN:  MT-INNG,  5611  Columbia  Pike, 
Falls  Church.  VA  22041-505a 
Cpt  Iiena  M.  Romd, 
Transportation  Security  Officer. 
(FR  Doc.  92-1171  Filed  1-15-92;  8:45  am] 

BKIMQ  COOC  37ieme-M 


Establishment  of  the  Uniformed 
Services  Treatment  FaciUties  (USTF) 
Managed  Care  Plan 

Notice  is  hereby  given  that  in 
compliance  with  Public  Law  101-510,  the 
Uniformed  Services  Treatment  Facilities 
(USTF)  Managed  Care  Plan  (Plan)  is 
established  effective  October  1, 1992. 
This  notice  establishes  the  USTF 
Managed  Care  Plan  as  a  health  care 
delivery  system  in  the  Military  Health 
Services  System  (MHSS)  and  designates 
those  facilities  speciHed  in  PuUic  Law 
97-99  as  the  sites  for  implementation  of 
this  Plan.  The  USTFs  are  ten  former 
Public  Health  Service  Hospitals  which, 
in  accordance  with  Public  Law  97-M, 
are  deemed  to  be  faciUties  of  the 
uniformed  service  for  the  purposes  of 
providing  health  care  to  eligible 
beneficiaries,  as  set  forth  in  chapter  55 
of  title  10,  United  States  Code. 

Public  Law  101-510  directed  the 
Secretary  of  Defense  to  complete 
negotiations  with  the  Uniformed 
Services  Treatment  Facilities  and  begin 
implementation  of  a  managed  care 
delivery  and  reimbursement  model  not 
later  than  September  30, 1991,  in  order 
to  continue  to  utilize  the  USTFs  in  the 
military  health  care  delivery  system  in  a 
cost-efficient  manner. 

The  USTF  Managed  Care  Plan 
established  in  accordance  with  this 
direction  consists  of  five  major 
components:  (1)  Enrollment:  (2)  uniform 
benefit  package;  (3)  comprehensive 
internal  and  external  utilization 
management/quality  assurance 
program;  (4)  extensive  reporting  and 
oversight  activities;  (5)  capitated 
reimbursement;  and  (6)  reinsurance.  The 
benefit  package  cmsists  of  the  standard 
CHAMPUS  benefit  plus  a  group  of 
preventive  care  services.  The 
CHAMPUS  regulation  (DoD  60ia8-R) 
defines  all  benefits  and  limitations  of 
the  standard  CHAMPUS  benefit 
package.  The  U.S.  Preventive  Sovices 
Task  Force  Guidelines  (1969)  defines  all 
benefits  and  limitations  of  the 
preventive  care  services. 


Dated-  January  ft  1982. 
LALByMKh 

Alternate  OSD  Federal  Register  Uaiaon 
Officer,  Department  (^Defense. 
(FR  Doc  02-1129  Filed  1-15-92;  8:45  am) 
siuMa  coK  Mie-oi-« 


Office  of  tfw  Secretary 

Renewal  of  ttt*  Special  Operations 
Policy  Advisory  Board 

action:  Notice. 

summary:  The  Special  Operations 
Policy  Advisory  Board  (SOPAG)  was 
renewed  by  the  Department  of  Defense 
for  a  two-year  period,  effective  January 
8, 1992,  in  accordance  with  the 
provisions  of  Public  Law  92-463.  the 
"Federal  Advisory  Committee  Act." 

The  SOPAG  provides  timely  and 
expert  advice  to  the  Secretary  of 
Defense  and  other  senior  Defense 
Department  officials  on  the  formulation 
of  policy  and  the  execution  of  military 
activities  concerned  with  special 
operations  and  low-intensity  confUct 
capabilities.  Membership  on  the  SOPAG 
is  well-balanced  in  terms  of  the 
specialized  missions  to  be  accomplished 
and  the  diverse  interest  groups 
represented.  Members  are  drawn  from 
among  current  high-level  mibtary  and 
civilian  government  officials,  former 
diplomatic  representatives,  and  private 
sector  individuals. 

For  further  information  on  the 
SOPAG,  contact  Lieutenant  Colonel 
Dave  Lewis,  office  of  the  Assistant 
Secretary  of  Defense  for  Special 
Operations  and  Low-Intensity  Conflict 
(703)085-^206. 

Date±  Jaiuiary  9, 1992. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  92-1124  Filed  1-15-92;  8:45  am) 
BIUJNO  COOe  3S1»«1-II 


Defense  Policy  Board  Advisoiy 
Commmee  Task  Force  on  Soviet 
Military 

action:  Notice  of  Advisory  Committee 
Meeting. 

summary:  The  Defense  PoUcy  Board 
Advisory  Committee  Task  Force  on 
Soviet  Military  will  meet  in  closed 
session  on  24  January  1992  from  0900 
until  1400  at  1710  Goodridge  Drive.  T1- 
7-2,  McLean,  VA. 

The  mission  of  the  Defense  Policy 
Board  Task  Force  on  Soviet  Mihtary  is 
to  study  developments  in  the  Soviet 
Union  that  affect  the  So'/iet  Military  and 
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make  recommendations  on  policy.  At 
this  meeting  the  Board  will  hold 
classified  discu^ions  on  national 
security  matters. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463,  as  amended  [S 
U.S.C.  app.  II,  (1982]],  it  has  been 
determined  that  this  Defense  Policy 
Board  Task  Force  meeting  concerns 
matters  listed  in  5  U.S.C. 
552b(c](l)(19e2).  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 

Dated:  January  9. 1992. 
L.M.Byniia!i, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc  92-1128  Filed  1-15-92;  8:45  am] 

MLUNQ  CODE  M10-01-4I 


Strategic  Defense  Initiative  Advisory 
Committee  (SOIAC) 

action:  Cancellation  of  meeting. 

The  closed  meeting  announced  in  the 
Federal  Register  on  Monday,  December 
30, 1991  (56  FR  67289)  scheduled  for 
January  9  and  10, 1992  was  canceled 

Dated:  )anuary  9, 1992. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

{FR  Doc.  92-1128  Filed  1-15-92: 8:45  am] 

MLUNQ  CODE  SS10-01-M 


DOD  Advisory  Panel  on  Streamlining 
and  Codifying  Acquisition  Laws 

aqency:  Defense  Systems  Management 
College. 

action:  Notice  of  meeting. 

summary:  Open  to  the  public  on  January 
29, 1992,  starting  at  8:30  a.m.  in  the 
Yorktown  Room  of  the  Fort  Belvoir 
Officers'  Club,  Fort  Belvoir,  Virginia. 
The  panel  will  begin  hearing 
presentations/recommendations  by  the 
task  force  on  its  review  of  the  out-of- 
scope  law's,  and  by  the  various  panel 
working  groups  on  the  statutes  they 
have  reviewed  to  date. 

For  further  information  contact  Major 
Jean  Kopala  at  (703)  355-2865. 

Dated:  January  g,  1992. 
Linda  KLBynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  ofDefenae. 
[PR  Doc.  92-1125  FUad  1-15-02;  8:45  am]     . 


DOO  Advisory  Panel  on  Streamlining 
and  Codifying  Acquisition  Laws 

AQENCV:  Defense  Systems  Management 

College. 

ACnON:  Notice  of  availability  of 

legislative  abstracts. 

SUMMANV:  In  an  effort  to  support  the 
work  of  the  Defense  Advisory  Panel  on 
Streamlining  and  Codifying  Acquisition 
Laws,  the  Acquisition  Law  Task  Force 
has  prepared  abstracts  on  various  laws 
and  code  sections.  Each  abstract 
contains  a  brief  synopsis  of  the  law  and 
its  legislative  history  and  presents  some 
of  the  issues  for  discussion. 

To  date  abstracts  have  been  prepared 
on  the  following  acquisition  laws  and 
code  sections: 
10  U.S.C.  2202;  2273;  2301-2304;  2307; 

2315;  2320;  2351-2356;  2358;  2380-2383; 

2365-2372;  2399;  2403;  2430-2437; 
22  U.S.C.  5064; 
31  U.S.C.  3729-3733; 
35  U.S.C.  202-205; 

41  U.S.C.  411;  414;  418b;  421-423; 

42  U.S.C.  2457;  5908; 

Service  Contract  Act;  Buy  American 
Act:  Davis-Bacon  Act;  Walsh-Healey 
Act;  Miller  Act;  Truth  in  Negotiations 
Act  (TINA);  Prompt  Payment  Act; 
Contract  Disputes  Act  of  1978;  Ethics  in 
Government  Act  of  1978;  Invention 
Secrecy  Act  of  1951;  Cost  Accounting 
System  (Pub.  L  91-379);  William  Langer 
Jewel  Bearing  Plant  (Pub.  L  90-469); 
DoD  Appropriations  Act.  1991  (Pub.  L 
101-511). 

As  new  abstracts  become  available 
their  availability  will  be  announced  in 
the  Federal  Register  as  well.  Anyone 
interested  in  obtaining  a  copy  of  one  or 
more  of  these  abstracts  should  contact 
CPT  Karen  O'Brien,  Acquisition  Law 
Task  Force  attorney,  at  703-355-2665. 

Dated:  January  9. 1992. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  92-1130  Filed  1-15-42: 8:45  am] 
BHJJNa  COM  sai«-ti-M 

Department  of  Defense  Wage 
Committee;  Closed  Meetings  . 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
February  4, 1902;  Tuesday,  February  11, 
1992;  Tuesday,  February  18. 1992;  and 
Tuesday.  February  2S.  19B2,  at  10  a.m.  in 
room  800.  Hofftnan  Building  #1. 
Alexandria.  VA. 


The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel]  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Public  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463.  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  m  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  (5  U.S.C.  552b.  (c)  (2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.  (c)  (4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy/Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.  (c)(2)),  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C.  552b{c](4)]. 

However,  members  of  the  pubUc  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  ivriting 
the  Chairman.  Department  of  Defense 
Wage  Committee,  room  3D264.  The 
Pentagon,  Washington,  DC  20310. 

Dated:  January  9, 1992. 

L.  M.  Bynuoi. 

OSD  Federal  Register  Liaiton  Officer, 
Department  of  Defense. 

[FR  Doc.  92-1127  Filed  1-15-92;  a45  am) 
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summary:  The  Department  of  the  Air 
Force  proposes  to  amend  two  systems  of 
records  in  its  inventory  of  records 
systems  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a]. 

DATES:  The  amendments  will  be 
effective  February  18, 1992,  unless 
conunents  are  received  which  result  in  a 
contrary  determination. 

ADDRESSES:  Send  any  comments  to  Mrs. 
Anne  Turner,  SAF/AAIA,  The  Pentagon, 
Washington,  DC  20330-1000.  Telephone 
(703)  697-3491  or  Autovon  227-3491. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Air  Force  record 
system  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a), 
have  been  published  in  the  Federal 
Register  as  follows: 

50  PR  22332    May  29, 1985  (DoD  Compilation, 

changes  follow) 
50  FR  24672    )iin.  12. 1985 
50  FR  25737    iun.21.1985 
50  FR  46477    Nov.  8, 1985 

50  FR  50337    Dec.  10, 1985 

51  FR  4531    Feb.  5, 1986 
51  FR  7317    Mar.  5, 1986 
51  FR  16735    May  6. 1986 
51  FR  18927    May  23, 1986 
51  FR  41382    Nov.  14. 1966 
51  FR  44332    Dec.  9, 1986 
52 FR  11845    Apr.l3, 1987 
53  FR  24354  ,  )un.  2a  1988 
53  FR  45800    Nov.  14, 198& 
53  FR  50072    Dec.  13,1988 

53  FR  51301     Dec.  21, 1988 

54  FR  10034    Mar.  9, 1989 
54  FR  43450    Oct.  25. 1989 

54  FR  47550    Nov,  15, 1989 

55  FR  21770    May  29, 1990 
55  FR  21900    May  30, 1990  (Air  Force 

Address  Directory)  , 
55  FR  27868    )ul.  6. 1990 


55  FR  28427 
55  FR  34310 
55  FR  38126 
55  FR  42825 
55  FR  42629 

55  FR  52072 

56  FR  1990 
56  FR  5804 
56  FR  12713 
56  FR  23054 
56  FR  23878 
56  FR  28801 
56  FR  33384 
56  FR  63718 


Jul.  11, 1990 
Aug.  22, 1990 
Sep.  17, 1990 
Oct.  22. 1990 
Oct.  22, 1990 
Dec.  19  1990 
)an.  1&  1991 
Feb.  13, 1991 
Mar.  27, 1991 
May  20, 1991 
May  24. 1991 
|tui.  11, 1991 
Jul.  22, 1991 
Dec.  5. 1991 


The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  die  Privacy 
Act  of  1974,  as  amended  (5  U.S.C. 
552a(r)),  which  requires  the  submission 
of  altered  systems  reports.  The  specific 
changes  to  the  system  of  records  being 
amended  are  set  forth  belo>v.  followed 
by  the  record  systems  notices,  as 
amended,  in  their  entirety. 


UMI 


Dated:  January  13, 1992. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F035AFMPO 

System  name: 

Unit  Assigned  Personnel  Information 
(51  FR  41396,  November  14, 1986). 

Changes: 

System  location:  ' 

Delete  entry  and  replace  with 
"Headquarters  United  States  Air  Force; 
major  command  headquarters;  all  Air 
Force  installations  and  Air  Force  units, 
and  Headquarters,  United  States  Space 
Command  (HQ  USSPACECOM).  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices." 
***** 

Authority  for  maintenance  of  the 
system:  * 

Change  "10  U.S.C.  8012"  to  "10  U.S.C. 
8013"  and  add  "and  Executive  Order 
9397."  to  the  end  of  the  entry. 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Retained  in  o^ice  files  until 
superseded,  no  longer  needed, 
separatioH  or  reassignment  of  individual 
on  permanent  change  of  assignment 
(PCA)  or  permanent  change  of  station 
^(PCS).  On  intercommand  reassignment 
PCA  or  PCS  the  file  is  given  to 
individual  or  destroyed.  On 
intracommand  reassignment  PCA  or 
PCS  the  file  is  given  to  individual, 
forwarded  to  gaining  commander,  or 
destroyed.  Records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating  or  burning." 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  shotdd 
address  written  inquiries  to  the  Deputy 
Chief  of  Staff/Personnel,  Headquarters 
United  States  Air  Force,  Washington, 
DC  20330-5060  or  to  agency  officials  at 
location  of  assignment.  Official  mailing 
addresses  are  pubUshed  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices." 

Record  access  procedures: 

Delete  entry  and  replace  with 
^'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  die  Deputy  Chief  of  Staff/Personnel, 
Headquarters  United  States  Air  Force, 


Washington,  DC  20330-5060  or  to 
agency  officials  at  location  of 
assignment.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices."  ' 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  rules  for 
access  to  records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35. 
Air  Force  Privacy  Act  Program;  32  CFR 
part  806b;  or  may  be  obtained  from  the 
system  manager." 


F035  AF  MP  O 
SYSTEM  name: 

Unit  Assigned  Personnel  Information. 

system  location: 

Headquarters  United  States  Air  Force; 
major  command  headquarters;  all  Air 
Force  installations  and  Air  Force  units, 
and  headquarters.  United  States  "Space 
Command  (HQ  USSPACECOM).  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices. 

categories  of  individuals  covered  by  the 
system: 

Active  duty  military  personnel,  and 
Air  Force  Reserve  and  Air  National 
Guard  personnel.  Air  Force  civilian 
employees  may  be  included  when 
records  are  created  which  are  identical 
to  those  on  military  members.  Army. 
Navy,  Air  Force  and  Marine  Corps 
Active  duty  military  and  civilian 
personnel  assigned  to  HQ 
USSPACECOM. 

CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  copies  of  separation  actions, 
newcomers  briefing  letters,  line  of  duty 
determinations,  assignment  actions, 
retirement  actions,  in  and  out  processing 
checklists,  promotion  orders,  credit 
union  authorization,  disciplinary 
actions,  favorable/unfavorable 
communications,  record  of  counseling, 
appointment  notification  letters,  duty 
status  changes,  applications  for  off  duty 
employment,  applications  and 
allocations  for  school  training, 
professional  military  and  civilian 
education  data,  private  weapons  storage 
records,  locator  information  including 
names  of  dependents,  home  address, 
phone  numbier,  training  and  experience 
data,  special  recognition  nominations, 
other  personnel  documents,  and  records 
of  training. 
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AUTHOWTV  PON  MAMnMANCC  Of  WC 

svstcm: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  powers  and  duties;  delegation  by; 
as  implemented  by  Air  Force  Manual 
30-3.  Vol  III,  Mechanized  Personnel 
Procedures.  Air  Force  Manual  30-13a 
Vol  I.  Base  Level  Military  Personnel 
System;  and  Executive  Order  9397. 

PUIIP08E(S): 

Provides  information  to  unit 
commanders /supervisors  for  required 
actions  related  to  personnel 
administration  and  counseling, 
promotion,  training,  separation, 
retirement,  reenlistment,  medical 
examination,  testing,  assignment, 
sponsor  program,  duty  rosters,  and  off 
duty  activities. 

ROUTINC  USES  OF  HECOHOS  MMNTAINCO  M 
TME  SYSTEM,  INCLUMNO  CATEOOWIS  OP 
USERS  ANO  THE  PURPOSE  OP  SUCH  USERS: 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  the  Air  Force's 
complication  of  record  system  notices 
apply  to  this  system. 

POLICIES  AND  PRACTICES  POR  STORWa, 
RETRIEVINO,  ACCESSWO,  RETAMHIM,  ANO 
OISPOSINO  OP  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  notebooks/ 
binders,  and  card  files. 

RETRIEVABUJTV: 

Retrieved  by  name  and  Social 
Security  Number. 

SAFEQUAROS: 

Records  are  accessed  by  person(8) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RETENTION  AND  disposal: 

Retained  in  ofHce  files  until 
superseded,  no  longer  needed, 
separation  or  reassignment  of  individual 
on  permanent  change  of  assignment 
(PCA)  or  permanent  change  of  station 
(PCS).  On  intercommand  reassignment 
PCA  or  PCS  the  file  is  given  to 
individual  or  destroyed.  On 
intracommand  reassignment  PCA  or 
PCS  the  file  is  given  to  individual 
forwarded  to  gaining  commander,  or 
destroyed.  Records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating  or  bimiing. 


NOTinCATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  Aem  should  address 
written  inquiries  to  the  Deputy  Chief  of 
Staff/Personnel,  Headquarters  United 
States  Air  Force,  Washington  DC  20390- 
5060  or  to  agency  officials  at  location  of 
assignment.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

Individuals  seeking  to  access  reowds 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Deputy  Chief  of  Staff/Personnel, 
Headquarters  United  States  Air  Force, 
Washington  DC  20330-^5050  or  to  agency 
officials  at  location  of  assignment 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices. 

CONTESTHM  RECORD  PROCEDURES: 

The  D^>artment  of  the  Air  Force  rules 
for  access  to  records  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35,  Air  Force  Privacy  Act 
Pr^ram;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 


Deputy  Chief  or  Staff/Personnel 
Headquarters  United  States  Air  Force. 
Washington  DC  2033-5060. 


RECORD  MMMCl  CAT 

Information  obtained  from  the 
individual  concerned,  financial 
institutions,  educational  institution 
employees,  medical  institutions,  police 
and  investigating  officers,  bureau  of 
motor  vehides,  witnesses,  reports 
prepared  on  behalf  of  the  agency, 
standard  Air  Force  forms,  personnel 
management  actions,  extracts  from  the 
Personnel  Data  System  (PDS)  and 
records  of  personal  actions  submitted  to 
or  originated  within  tilie  organization. 

EXEMPTIONS  CtAIMEO  PON  TNB  SYSTEM: 

None. 
F120  AF IG  B 

System  name: 

Inspector  General  Records  (50  FR 
24672.  June  12, 1989). 

Changes: 

System  location: 

Delete  entry  and  replace  with  "Office 
of  the  Inspector  General.  Office  of  the 
Secretary  of  the  Air  Force  (SAF/IG) 
Pentagon,  Washington.  DC  20330-5000. 
Headquarters  of  major  commands  and 
at  all  levels  down  to  and  including  Air 
Force  installations.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices." 


Categories  of  indivkhtah  covered  by  the 
system: 

Insert  the  word  "allegation"  after  the 
word  "complaint"  in  first  sentence.  Add 
"All  senior  officials  who  are  subjects  of 
reviews,  inquiries,  or  investigations."  to 
the  end  of  the  entry. 

Categories  of  records  in  the  system: 

Delete  entry  and  replace  with 
"Letters/transcriptions  of  complaints, 
allegations  and  queries;  letters  of 
appointment;  reports  of  reviews, 
inquiries  and  investigations  with 
supporting  attachments,  exhibits  and 
photographs;  record  of  interviews; 
witness  statements;  reports  of  legal 
review  of  case  files;  congressional 
responses;  memoranda;  letters  and 
reports  of  findings  and  actions  taken; 
letters  to  complainants  and  subjects  of 
investigations;  letters  of  rebuttal  from 
subjects  of  investigations;  finance; 
personnel;  administration;  adverse 
ii^ormatioo.  and  technical  reports." 

Authority  for  maintenance  of  the 
system: 

Change  "8012"  to  "8013".  and  add  "10 
U.S.C.  8020,  Inspector  General  and 
Executive  Order  9397."  to  the  end  of  the 
entry. 

Purposefsp 

Insert  the  word  "allegations"  after 
"complaints"  in  first  sentence;  add  "and 
allegations"  after  "complaints"  in 
second  sentence;  and  add  to  end  of 
entry  "Used  in  connection  with  the 
recommendation/selection/removal  or 
retirement  of  officers  eligible  for 
promotion  to  or  serving  in,  general 
officer  ranks." 


Storage: 

Add  to  end  of  entry  "in  computers  and 
on  computer  output  products." 

Retrievability: 

Delete  entry  and  replace  with 
"Retrieved  by  name,  Sodal  Security 
Number  and  office  where  complaint 
allegation  or  query  was  filed." 

Safeguards: 

Add  to  end  of  entry  Those  in 
computer  storage  devices  are  protected 
by  cooiputer  system  software." 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Retained  in  office  files  for  two  years 
after  year  in  which  case  is  closed.  For 
senior  official  case  files,  retained  in 
office  files  until  two  years  after  die  year 
in  whidh  case  is  closed,  or  two  years 
after  the  senior  official  retires. 
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whichever  is  later.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting." 

System  managerfsj  and  address: 

Delete  entry  and  replace  with  "The 
Inspector  General,  Office  of  the 
Secretary  of  the  Air  Force  (SAF/IG), 
Pentagon,  Washington  DC  20330-5000." 

Notification  procedures:         \ 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Inspector 
General,  Office  of  the  Secretary  of  the 
Air  Force  (SAF/IG).  Pentagon. 
Washington  DC  20330-5000." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Inspector  General,  Office  of  the 
Secretary  of  the  Air  Force  (SAF/IG), 
Pentagon.  Washington  DC  20330-5000." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  'The 
Department  of  the  Air  Force  rules  for 
access  to  records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35, 
Air  Force  Privacy  Act  Program;  32  CFR 
part  806b;  or  may  be  obtained  from  the 
system  manager."  I 

Record  source  categories: 

Delete  entry  and  replace  with 
"Complainants,  inspectors,  members  of 
Congress,  witnesses  and  subjects  of 
investigations." 

Exemptions  claimed  for  the  system: 

Delete  entry  and  replace  with 
"Portions  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C.  552a. 
However,  if  a  person  is  denied  any  right, 
privilege,  or  benefit,  he  or  she  would 
otherwise  be  entitled  to  as  a  result  of 
keeping  this  material,  it  must  be 
released,  unless  doing  so  would  reveal 
the  identity  of  a  confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553  (b)  (1).  (2),  and  (3),  (c)  and  (e) 
and  pubUshed  in  32  CFR  part  806b.  For 
additional  information  contact  the 
system  manager." 


UMI 


F120  AF  IG  B 
SYSTEM  NAMC: 

Inspector  General  Records. 

SYSTEM  location: 

Office  of  the  Inspector  General,  Office 
of  the  Secretary  of  the  Air  Force  (SAF/ 
IG),  Pentagon,  Washington,  DC  20330- 
5000.  Headquarters  of  major  commands 
and  at  all  levels  down  to  and  including 
Air  Force  installations.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

CATEOOIUES  OF  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  those  who  have  registered  a 
complaint,  allegation  or  query  with  the 
Inspector  General  or  Base  Inspector  on 
matters  related  to  the  Department  of  the 
Air  Force.  All  senior  official  who  are 
subjects  of  reviews,  inquiries,  or 
investigations. 

CATEQOmES  OF  RECOItDS  IN  THE  SYSTEM: 

Letters/transcriptions  of  complaints, 
allegations  and  queries;  letters  of 
appointment;  reports  of  reviews; 
inquiries  and  investigations  with 
supporting  attactmients,  exhibits  and 
photographs;  record  of  interviews; 
witness  statements;  reports  of  legal 
review  of  case  files,  congressional 
responses;  memoranda;  letters  and 
reports  of  findings  and  actions  taken; 
letters  to  complainants  and  subjects  of 
investigations;  letters  of  rebuttal  from 
subjects  of  investigations;  finance; 
personnel;  administration;  adverse 
information,  and  technical  reports. 

authomty  fon  maintenance  of  the 
system: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by, 
10  U.S.C  8020,  Inspector  General,  and 
Executive  Order  9397. 

FURPOSE(S): 

Used  to  insure  just,  thorough,  and 
timely  resolution  and  response  to 
complaints,  allegations  or  queries,  and  a 
means  of  improving  morale,  welfare, 
and  efficiency  of  organizations,  units, 
and  personnel  by  providing  an  outlet  for 
redress.  Used  by  the  Inspector  General 
and  Base  Inspectors  in  the  resolution  of 
complaints  and  allegations  and 
responding  to  queries  involving  matters 
concerning  the  Department  of  the  Air 
Force  and  in  some  instances  the 
Department  of  Defense.  Used  in 
connection  with  the  recommendation/ 
selection/removal  or  retirement  of 
officers  eligible  for  promotion  to  or 
serving  in.  general  officer  ranks. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  MCLUDNM  CATEGORIES  OF 
USERS  AND  THE  FURPOSE  OF  SUCH  uses: 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

POLICIES  AND  FRACTICCS  FOR  STORINO, 
RSHmWRW,  ACCESSINO,  RETAWMNO,  AND 
DISPOSNM  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  in 
computers  and  on  computer  output 
products. 

RETRIEVABNXTV: 

Retrieved  by  name.  Social  Security 
Number  and  officer  where  complaint, 
allegation  or  query  was  filed. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  disposal: 

Retained  in  office  files  for  two  years 
after  year  in  which  case  is  closed.  For 
senior  official  case  files,  retained  in 
office  files  until  two  years  after  the  year 
in  which  case  is  closed,  or  two  years 
after  the  senior  official  retires, 
whichever  is  later.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAQER(S)  AND  ADDRESS:   ^ 

The  Inspector  General,  Office  of  the 
Secretary  of  the  Air  Force  (SAF/IG), 
Pentagon,  Washington,  DC  20330-5000. 

notification  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Inspector  General, 
Office  of  the  Secretary  of  the  Air  Force 
(SAF/IG),  Pentagon.  Washington.  DC 
20330-5000. 


Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Inspector  General.  Office  of  the 
Secretary  of  the  Air  Force  (SAF/IG). 
Pentagon,  Washington,  DC  20330-5000. 
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CONTESTMQ  RECOilD  raOCEOURES: 

The  Department  of  the  Air  Force  rules 
for  access  to  records  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35.  Air  Force  Privacy  Act 
Program:  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECOnO  SOUKCE  CATEOOMES: 

Complainants,  inspectors,  members  of 
Congress,  witnesses  and  subjects  of 
investigations. 

EXEMPTIONS  CtAIMED  FOD  THE  SYSTEM: 

Portions  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C.  552a. 
However,  if  a  person  is  denied  any  right, 
privilege,  or  benefit,  he  or  she  would 
otherwise  be  entitled  to  as  a  result  of 
keeping  this  material,  it  must  be 
released,  unless  doing  so  would  reveal 
the  identity  of  a  confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(bKl).  (2),  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  806b.  For 
additional  information  contact  the 
system  manager. 

[FR  Doc.  92-1164  FUed  1-15-82;  8:45  am] 
BIUJN6  CODE  MM-OMi 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Meeting 

agency:  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans,  Education. 
action:  Amendment  of  meeting  notice. 

summary:  This  dociunent  is  to  notify  the 
general  public  of  an  amendment  to  the 
Notice  of  Meeting  of  the  President's 
Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans 
which  was  published  in  the  Federal 
R^ter.  Vol.  57,  No.  5,  page  673  on 
January  8, 1992. 

The  location  and  proposed  agenda 
items  remain  the  same  except  that  on 


January  17,  the  closed  portion  v«ll  be 
from  11  a.m.  to  12  p.m.  instead  of  1  p.m. 
to  5  p.m.  The  open  portion  is  from  1  p.m. 
to  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 
John  Florez,  Executive  Director,  White 
House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans,  U.S. 
Department  of  Education,  Washington, 
DC  20202.  Telephone:  (202)  205-2420. 

Dated:  lanuary  la  1992. 
lotm  T.  MacDooald, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  92-1149  Filed  1-15-92;  8:45  ami 

WLUNO  CODE  4000-eiHI 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  EC92-«-O00] 

Pul>lic  Service  Company  of  Colorado; 
Filing 

January  9, 1992. 

Take  notice  that  on  January  9, 1992, 
Public  Service  Company  of  Colorado 
("Public  Service")  filed  an  application 
for  approval  under  section  203  of  the 
Federal  Power  Act,  16  U.S.C.  824b 
(1988),  for  the  consolidation  of  certain 
facilities  of  Colorado-Ute  Electric 
Association  vriih  those  of  Public 
Service.  Public  Service  requests  that  the 
Commission  authorize  the  application 
.  on  an  expedited  basis,  without  an 
evidentiary  hearing. 

As  part  of  the  application.  Public 
Service  has  filed  a  pro  forma 
transmission  service  tariff.  Public 
Service  states  that  the  tariff  will  allow 
third  parties  to  have  access  to  PubUc 
Service's  transmission  system.  Public 
Service  states  that  within  60  days  of  the 
consummation  of  the  consolidation,  it 
will  file  the  tariff  in  final  form,  including 
such  revisions  as  may  be  required  by 
the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  31, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LolsD.CadielL 
Secretary. 

[FR  Doc.  92-1142  Filed  1-15-92: 8:45  am] 
MLUNQ  CODE  STir-SI-M 


Office  of  Hearing  and  Appeals 

Caaes  FUed;  Week  of  DecemlMT  • 
Through  December  13, 1991 

During  the  week  of  December  6 
through  December  13, 1991.  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Under  the  DOE  procedural 
regulations,  10  CFR  part  205.  any  person 
who  will  be  aggrieved  by  the  DOE 
action  sought  in  these  cases  may  file 
written  comments  on  the  application 
within  ten  days  of  service  of  notice,  as 
prescribed  in  the  procedural  regulations. 
For  purposes  of  the  regulations,  the  date 
of  service  of  notice  is  deemed  to  be  the 
date  of  publication  of  this  notice  or  the 
date  of  receipt  by  an  aggrieved  person 
of  actual  notice,  whichever  occxirs  first. 
All  such  comments  shall  be  filed  with 
the  Office  of  Hearings  and  Appeals, 
Department  of  energy,  Washington,  DC 
20585. 

Dated:  January  la  1992. 
George  B.  Bnaiay,  ^ 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Weak  of  Dec.  6  through  Dec.  13. 1991] 


Date 


Dec.  9. 1991 . 


Name  and  location  o(  applicant 


International    Brotherttood    o(    Electrical    Worliere, 
Portsmouth.  OK 


Gate  No. 


LFA-0170 


Type  ef  wbmlMton 


Appeal  t*  w\  mhxmation  request  denial.  II  Gnnied:  The  Hornitm  6. 
1991  Freedom  o(  mtormatton  requael  DenM  leaued  by  O*  Ridge 
Operations  Office  «MMld  be  reecMed.  and  Mvnaaonal  Breft^ 
hood  ol  Electrical  worliere  would  reoaM  acoMT*"^  o*^ 
payroS  report*  wd  the  apprentice  regulation  oertMlcale  ol  Jets 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[W«ek  of  Dec.  e  Vwough  Dec  13. 19911 


Dec  10;  1991. 


Dae  12, 1991. 


Dec  1^  1991. 


Nam*  aid  locaHon  of  appficam 


M«ksS.BoaB>.DaNa.CO  — 


ARCO/Kavanaugh  A  Van  Flael.  inc. . 


ARCO/G«neftf  EquitiM.  bia  (Hi*  OH  Inc.)  Washino- 
ton,DC. 


CaaaNo. 


IjFA-0171 


RR304-21 


RR304-22 


Typaof 


AnMtf  of  w  infontwrtioo  raquaal  daniai  H  granM:  Vw  Nowambar 
29. 1991  Freedom  of  Inloniialion  raquaal  Oonial  iaaued  by  the  Oak 
Ridga  Operatnna  Offica  wouW  be  reacinded.  and  Maili  S.  Bogga 
would  receive  access  to  an  aocufala  aet  of  recofd*  ooncemtng  me 
Enwronmewtal  MonHoring  Raporta. 

Requeat  tor  wodification/reacisaion  in  the  ARCO  refund  proceeding. 
If  Granted:  The  March  20.  1990  Oadaion  and  Order  (Case  Na 
RF304-2102)  iaaued  to  Kawanaugh  «  Van  Fleet.  Inc.  toould  be 
modKed  regarding  the  firni's  applicalion  for  refund  submitted  in  the 
ARCO  refund. 

Request  for  modification/rescission  in  the  ARCO  refund  proceedng. 
H  Qrarrted:  The  November  30, 1969  Decision  and  Order  (Case  No. 
RF304-6534)  issued  (0  General  Equities.  Inc.  would  be  mo(Mied 
rsyvdirv  the  firm's  appication  tor  raknf  aubmrtted  in  the  ARCO 
refund  proceeding. 


Refund  Applications  Receiveo 

[Week  of  Dec  6  to  Dec.  13, 19911 


Dele 

fBC8tV6d 

Name^of  refund 

piOLuedwg/name  of 

CaaeNa 

retuna  appMcant 

12/09/91 .... 

Slanery  Group.  Inc  — 

RF336-28 

12/09/91 .... 

Petroleum  Fuels.  Inc.. 

RF340-35 

12/09/91 _. 

James  M.  Beinger 
Super  100. 

RF342-70 

12/09/91 .... 

Alfred  Dickineon 

RF342-71 

12A)9/91 .... 

(Fields)  Areo  Senhce 
Station. 

RF304-12651 

12/09/91 .... 

Chuck's  Olympic 
VtawSenios. 

RF304-12652 

12/09/91 .... 

Hunt  Bfos ....«..»».«. 

RF304-12653 

12/09/91 .... 

HaroU  E  Degelmann.. 

RF304-12654 

12/10/91 .... 

Farmland  Industries, 
Inc. 

RF315-10170 

12/10/91  _. 

Penieum 
Electronics.  Inc. 

RF333-21 

12/10/91 ... 

Group. 

RF333-22 

12/10/91  _. 

CragoACooli  . 
Emvpritss. 

RF333-23 

12/10/91  .„ 

Everdyke  Oi  Co 

RF333-24 

12/10/91 .... 

ChortM'saarkOI 

RF342-72 

12/11/01 .... 

a  Lfly  and  Company  J 

RC272-151 

12/11/91-.. 

Habpo  Service  Ceraar. 

RF307-10204 

12/11/91  _^ 

mtim  E  SulBMn — 

RF307-10205 

12/12/91 .... 

Ralph's  dark 

RF342-73 

12/06/91 

Tenoo  Refund 

RF321-ie097 

thni12/ 

«¥uRF321- 

13/01. 

Recewed. 

18120 

12/06/91 

Crude  OH  Rehmd 

RF272-90M8 

thro  12/ 

Aoplicationa 

IIWURF272- 

13/91. 

Received. 

90676 

12/06/91 
Ihnj12/ 

Gulf  Oa  Refund 

RF300-18782 
««URF272- 

Appkcaaone 

13/91. 

Received. 

18801 

[FRDoc9: 

M197  FUed  l-lS-92; 

8:45  am] 

■UMQCOO 

CSMO-OVM. 

Office  of  Hearings  and  Appeals 

Notice  of  issuance  of  Decisions  and 
Ofders;  Weeic  of  DecemlMr  23 
Tlirough  December  27, 1991 

During  the  week  of  December  23 
through  December  27, 1991,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 


applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  hst  of 
submissions  that  were  dismissed  by  the 
OfHce  of  Hearings  and  Appeals. 

Appeal 

Harry  S.  Hardin,  III,  12/24/91,  LFA-0167 

Harry  S.  Hardin.  Ill  (Hardin)  filed  an 
Appeal  firom  a  denial  by  the  Strategic 
Petroleum  Reserve  Project  Management 
Office  (SPRO)  of  the  Department  of 
Energy  {pOE)  of  a  Request  for 
Information  which  had  submitted  under 
the  Freedom  of  Information  Act  (FOIA). 
Hardin  had  requested  award  fiee 
appraisal  reports  of  Boeing  Petroleum 
Services,  Ina  (Boeing),  a  DOE 
contractor.  SPRO  released  several 
documents  pertaining  to  the  Boeing 
award  fee  appraisal,  but  withheld 
performance  evaluation  committee 
reports  pursuant  to  Exemption  5  of  the 
FOIA.  In  considering  the  Appeal.  DOE 
found  that  the  performance  evaluation 
committee  reports  are  predecisional  and 
deliberative  in  nature.  Consequently, 
release  of  those  records  might  hinder  the 
frank  exchange  of  views  in  the  future 
and  inaccurately  reflect  the  views  of  the 
agency.  Accordingly,  Hardin's  Appeal 
was  (^nied. 

Motioo  for  Reconsideration 

The  341  Tract  Unit  of  the  Citronelle 
Fields  Exxon  USA  et  al,  12/24/91. 
HER-0050,  HER-0106.  KEZ-0096 
The  DOE  issued  a  Decision  and  Order 
terminating  the  exception  relief  granted 
in  The  Three  Forty  One  (341)  Tract  Unit 
of  the  Citronelle  Field,  10  DOE  \  81.027 
(1963)  (Citronelle).  In  Citronelle.^H^^ 
DOE,  over  the  objections  of  certain     \ 
refinerparticipants  in  the  Entitlement 
Program,  allowed  the  Unit  to  recertify  a 
sufficient  amount  of  its  price-controlled 
crude  oil  to  produce  $63.8  million  in 
additional  revenues  to  fund  a  proposed 


tertiary  project  The  monies,  which  were 
subject  to  a  repayment  requirement, 
were  placed  in  an  escrow  account  from 
which  the  Unit  could  make  withdrawals 
for  tertiary  expenses.  As  a  result  of  the 
Unit's  junwillingness  to  proceed  with  the 
project,  the  DOE  terminated  the 
exception  relief.  The  DOE  determined 
that  (i)  the  Unit  should  be  allowed  to 
retain  the  approximately  $20  million  in 
benefits  that  it  had  received  thus  far  and 
(ii)  the  funds  in  the  escrow  account 
should  be  distributed  in  a  refund 
proceeding. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  tests  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  QEGce  of  Hearings  and 
Appeals. 

Quantum  ethnical  CoipJComo  Oil  Co. 
et  al.  RF330-13, 12/24/91 

Dismissals 

The  following  submissions  were  ' 
dismissed: 


AGA  Gas,  mc... 

Ahjminum  Industries.  Inc 

American  Reedy  Mix » 

Broadway  Texaco  Service 

FairfieU.  Farrow.  Hunt.  Reecer  & 
Strolz. 

Farm  Stores.  Inc - 

Gafloway  Enterprises,  loc 

Lemmon  Texaco ^ — ..... 

Piper  Aircraft  Corp 

Pirolli  Fuel  Oil  Co..  Inc _ 

The  Alan  ^Mhite  Company 


CaaeNa 


RF272-75450 
RF272-75534 
RF272-59707 
RF321-12098 
LFA-173 

RF272-22920 
RF272-75449 
RF321-12142 
RF272-75471 
RF300-11248 
HF272-75038 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 


UMI 
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Foirestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  January  10;  1992. 
George  B.  Breznay, 

Directop,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  92-1198  Filed  1-15-92: 8:45  am] 
MUJNO  COOC  US0-91-» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[0PPTS-«2111:  FRL-4005-4] 

Model  Accreditation  Plan;  Extension  of 
Asbestos  Accreditation  Requirements 
to  Pul>lic  and  Commercial  Buildings 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice;  extension  of  effective 
date. , 

summary:  Pursuant  to  section  15(c)  of 
the  Asbestos  School  Hazard  Abatement 
Reauthorization  Act  (ASHARA),  Public 
Law  101-637,  notice  is  hereby  given  that 
the  eff^ective  date  of  the  requirements  in 
the  Asbestos  Abatement  Training 
Amendments  have  been  extended  from 
November  28. 1991,  until  November  28, 
1992.  These  amendments  mandate 
additional  training  and  accreditation 
requirements  for  persons  who  work  with 
asbestos.  This  extension  is  based  upon  a 
determination  by  the  Agency  that 
accredited  asbestos  contractors  are 
needed  to  perform  school-site 
abatement  required  under  the  Asbestos 
Hazard  Emergency  Response  Act 
(AHERA),  (15  U.S.C.  2641),  and  that  the 
extension  allowed  under  section  15(c)  of 
ASHARA  is  necessary  to  ensure 
effective  implementation  of  section  203 
of  the  Toxic  Substances  Control  Act 
(TSCA). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799],  Offlce  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency,  rm.  E-543B.  401 M  St..  SW.. 
Washington.  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION: 
ASHARA  requires  the  Agency  to  revise 
the  model  accreditation  plan 
promulgated  under  section  206  of  TSCA 
(15  U.S.C.  2646).  The  revised  plan  must 
increase  the  minimum  number  of 
training  hours  required  for  asbestos 
abatement  workers,  and  extend 


accreditation  requirements  to  include 
persons  who  inspect  for  asbestos- 
containing  material  or  who  design  or 
conduct  response  actions  with  respect  to 
friable  asbestos-containing  material  in 
public  and  commercial  buildings.  In 
addition,  ASHARA  obligates 
contractors  and  other  persons  to  comply 
with  the  revised  accreditation 
requirements.  <i 

The  original  model  accreditation  plan 
was  developed  in  consultation  with 
ai^ected  organizations,  and  became 
codified  as  40  CFR  part  763,  appendix  C 
to  subpart  E.  Its  purpose  was  to 
establish  minimum  training 
requirements  for  those  persons  seeking 
accreditation  to  conduct  asbestos- 
related  work  in  schools.  Under  TSCA, 
accreditation  is  required  for  all  persons 
inspecting  school  buildings  for  the 
presence  of  asbestos-containing 
material,  developing  school 
management  plans,  and  designing  or 
conducting  response  actions  in  schools. 
Specifically,  persons  so  accredited  are 
designated  and  referred  to  as  inspectors, 
management  planners,  project  designers, 
contractor/ supervisors  and  workers 
respectively.  ASHARA  extends  the 
accreditation  requirement  to  all  of  these 
types  of  persons  who  work  in  public  and 
commercial  buildings,  except 
management  planners. 

By  November  28. 1991.  ASHARA 
requires  that  the  Agency  revise  the 
model  accreditation  plan,  and  that 
persons  affected  by  die  revision  obtain 
the  additional  accreditation.  The 
effective  date  of  these  requirements, 
however,  may  be  extended  to  November 
28. 1992,  if  the  Agency  determines  that 
accredited  asbestos  contractors  are 
needed  to  perform  school-site 
abatement  required  under  AHERA,  and 
that  such  an  extension  is  necessary  to 
ensure  effective  implementation  of 
section  203  of  TSCA. 

Addressing  the  first  of  the  extension 
criteria,  the  Agency  has  found  that  the 
current  supply  of  accredited  project 
designers  is  insufficient  to  meet  the 
current  demand  for  such  designers  of 
both  schools  required  to  comply  with 
AHERA  and  public  and  commercial 
buildings  required  to  comply  with  the 
model  accreditation  plan  as  revised 
under  ASHARA.  A  draft  Regulatory 
Impacts  Analysis  (RIA)  has  been 
completed  for  the  Asbestos  Abatement 
Training  Amendments.  As  a  part  of  this 
RIA,  estimates  have  been  developed 
regarding  both  the  supply  and  demand 
for  accredited  persons.  It  has  been 
estimated  that  the  current  annual 
demand  for  project  designers  in  all  types 
of  buildings  exceeds  the  current  annual 
supply.  Because  the  number  of 
accredited  project  designers  is  therefore 


insufficient  to  supply  both  schools  and 
public  and  commercial  buildings,  the 
Agency  has  determined  that  these 
accredited  persons  are  presently  needed 
to  perform  the  school-site  abatement 
required  under  AHERA. 

Regarding  the  second  extension 
criteria,  the  Agency  has  also  found  that 
a  12-month  extension  of  time  is  needed 
to  ensure  the  effective  implementation 
of  section  203  of  TSCA.  TSCA  section 
203(g)(2)  requires  periodic  inspections  of 
school  buildings.  The  regulation 
implementing  this  statutory  provision,  40 
CFR  763.65(b).  stipulates  that  those 
reinspections  take  place  on  a  triennial 
basis.  The  first  triennial  reinspection 
must  occur  within  3  years  after  a 
management  plan  is  put  into  effect.  The 
management  plans  were  required  to  be 
developed  by  no  later  than  May  9, 1989, 
with  their  implementation  to  begin  by 
July  9, 1989.  Therefore,  the  first  round  of 
reinspections  is  scheduled  for 
completion  by  July  9. 1992.  In  order  to 
ensure  the  effective  implementation  of 
the  reinspections,  ^A  must  continue  to 
provide  published  reinspection 
guidance,  protocols,  and  technical 
assistance.  For  example,  an  intensive 
effort  was  made  to  publish  a  document 
by  the  spring  of  1991  entitled:  Answers 
to  the  Most  Frequently  Asked  Questions 
About  Reinspection.  The  EPA 
determined  that  these  activities  are 
necessary  to  ensure  that  the 
reinspection  cycle  is  successfully 
completed  and  that  section  203  of  TSCA 
is  effectively  implemented.  These  efforts 
on  the  part  of  the  Agency,  however, 
have  resulted  in  the  need  to  extend  the 
timeframe  for  ASHARA  implementation. 

For  the  above  reasons,  the  Agency 
has  determined  that  it  is  necessary  to 
extend  the  effective  date  of  the 
ASHARA  training  amendments  until 
November  28, 1992. 

Dated:  lanuary  7. 1992. 
William  K.  Reilly, 
Administmlor. 
(FR  Doc.  92-1189  Filed  1-15-8L;  8;4S  am] 

StLUNQ  COOC  MIO-aO-F 

EXPORT-IMPORT  BANK  OF  THE  U.S. 
(Public  Notic*  14] 

Agency  Forms  SutMnitted  for  0MB 
Review 

agency:  Export-Import  Bank  of  the  U.S. 

ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Act  of  1980, 
Eximbank  has  submitted  a  proposed 
collection  of  information  in  the  form  of  a 
survey  to  the  Office  of  Management  and 
Budget  for  review.  
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purpose:  The  proposed  Annual 
Competitiveness  Report  Survey  of 
Exporters  and  Bankers  as  authorized  by 
12  U.S.C.  635(b).  Export-Import  Bank  of 
the  United  States  Act  of  1945.  as 
amended,  is  to  be  completed  by  U.S. 
banks  and  exporters  familiar  with 
Eximbank's  programs  as  a  means  of 
evaluating  the  private  sector's  view  on 
the  extent  to  which  Eximbank  has 
provided  export  credit  programs 
competitive  with  the  export  credit 
programs  offered  by  the  major  foreign 
OECD  governments. 

The  collection  of  the  information  will 
enable  Eximbank  to  assess  and  report  to 
the  U.S.  Congress  the  private  sector's 
view  of  its  programs'  competitiveness, 
as  required  by  law. 
SUMMARY:  The  following  summarizes 
the  information  collection  proposal 
submitted  to  0MB: 

(1)  Type  of  requests:  Renewal. 

(2)  Number  of  forms  submitted:  One. 
(3J  Form  number  EIB  No.  85-3 

(Revised  12/91). 

(4)  Title  of  inJformation  collection: 
Annual  Competitiveness  Report  Survey 
to  Exporters  and  Bankers. 

(5)  Frequency  of  Use:  Annual. 

(6)  Respondents:  Commercial  bankers 
and  exporters  in  the  United  States. 

[7]  Estimated  total  number  of 
responses:  80. 

(8)  Estimated  total  number  of  hours 
needed  to  fill  out  the  form:  46. 
ADOmONAL  INFOmiATION  OR     I 
COMMCwra.  Copies  of  the  proposed 
survey  may  be  obtained  from  Helene 
Wall,  Agency  Clearance  Officer.  (202) 
566-6111.  Comments  and  questions 
should  be  directed  to  the  case  officer, 
Lin  Liu,  OfBce  of  Management  and 
Budget.  Information  and  Regulatory 
Affairs,  room  3235,  Washington,  DC 
20503.  tel:  202-395-7340.  All  comments 
should  be  submitted  within  two  weeks 
of  the  date  of  this  notice;  if  you  intend  to 
submit  comments  but  are  imable  to  meet 
this  deadline,  please  advise  by 
telephone  that  comments  will  be 
submitted  late. 

Dated:  December  19, 1991. 
Helene  Wall 

Agency  Clearance  Officer. 
[FR  Doc.  92-1168  filed  1-15-92;  8:4*  am) 

BiUJNO  COOe  66W-01-H 


GENERAL  SERVICES 
AOMINtSTRATlON 


Information  Collection  Actlvifles  Under 
Office  of  Management  and  Budget 
Review 


AQCNCv:  Federal  Supply  Service  (FBP). 
GSA. 


UMI 


summary:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0058.  Deposit  Bond— Annual  Sale 
of  Government  Personal  Property.  This 
form  is  used  by  a  bidder  participating  in 
sales  of  Goverrmient  personal  property 
whenever  the  sales  invitation  permits  an 
annual  type  of  Deposit  Bond  in  lieu  of 
cash  or  other  form  of  bid  deposit. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  room 
3235,  NEOB,  Washington.  DC  20503.  and 
to  Mary  L.  Cunningham.  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR).  18th  &  F  Street 
NW..  Washington.  DC  20405. 

Annual  Reporting  Burden 

Respondents:  1.000;  annual  re^onses: 
1;  average  hours  per  response:  0.25; 
burden  hours:  250. 

FOR  FURTHER  INFORMATION  CONTACT: 
WUliam  L  Tesh,  Jr..  (703)  557-0807. 

Copy  of  Proposal:  May  be  obtained 
from  the  Information  Collection 
Management  Branch  (CAIR),  7102,  GSA 
Building,  18th  &  F  St.  NW..  Washington. 
DC  20405.  by  telephoning  (202)  501-2691, 
or  by  faxing  your  request  to  (202)  501- 
2727. 

Dated:  January  7, 1992. 
Emily  C  Kaimn, 

Director,  Information  Management  Division. 
(FR  Doc.  9^-1172  Filed  1-15-92;  8:45  am] 
■HJJNQ  COOE  •ue-a*-* 


Information  Collection  Activftiea  Under 
Office  of  Management  and  Budget 
Review 

AGENCY:  Federal  Supply  Service  (FBP), 
GSA. 

summary:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0057,  Deposit  Bond  Individual — 
Sale  of  Government  Personal  Property. 
This  form  is  used  by  a  bidder 
participating  in  sales  of  Government 
personal  property  whenever  the  sales 
invitation  permits  an  individual  type  of 
Deposit  Bond  in  lieu  of  cash  or  other 
form  of  bid  deposit. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  room 
3235.  NEOB,  Washington,  DC  20503,  and 
to  Mary  L  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18th  &  F  Street 
NW,  Washington.  DC  20405. 


Annual  Reporting  Burden 

Rfispondents:  500;  annual  responses:  1; 
average  hours  per  response:  0.25;  burden 
hours:  125. 

FOR  FURTHER  MFORMATION  CONTACT:  Ed 

Hochard,  (703)  557-0814.  Copy  of 
Proposal:  May  be  obtained  from  the. 
Information  Collection  Management 
Branch  (CAIR),  7102,  GSA  Building.  18th 
ft  F  St.  NW,  Washington,  DC  20^05.  by 
telephoning  (202)  501-2691,  or  by  faxing 
your  request  to  (202)  501-2727. 

Dated:  January  7, 1992. 
Emily  C  Karam, 

Director,  Information  Management  Division. 
(PR  Doc.  92-1173  Filed  1-15-92;  8:45  am] 
BtLUNQ  COOE  aa30-a4-« 


Information  CoHaction  Activities  Under 
Office  of  Management  and  Budget 
Review 

agency:  Office  of  Acquisition  Policy 
(VP),  GSA. 

summary:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
30gO-024a  GSAR  Subpart  525.2:  Buy 
American  Act — Construction  Materials. 
The  information  required  to  be 
submitted  with  the  offer  is  a  description 
of  the  type,  quantity,  and  cost  of  the 
foreign  construction  material  proposed 
to  be  used  under  the  contract 


;  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235,  NEOa  Washington,  DC  20503,  and 
to  Mary  L.  Cunningham,  GSA  Clearance 
Officer,  Genera!  Services 
Administration  (CAIR),  18th  ft  F  Street 
NW.,  Washington,  DC  20405. 

Annual  Reporting  Burden 

Respondents:  120;  annual  responses:  1; 
average  hours  per  response:  IJOOi  bimlen 
hours:  120. 

FOR  FURTHER  INFORMATWN  CONTACT 
Ida  M.  Ustad.  (202)  501-1224.  Copy  of 
Proposal:  May  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  7102.  GSA  Building,  18th 
&  F  St.  NW.,  Washington,  DC  20405,  by 
telephoning  (202)  501-2601,  or  by  faxing 
your  request  to  (202)  501-2727. 

Dated:  lanuary  7, 1992. 
Emily  CKanm, 

Director,  Information  Management  Division. 
[FR  Doc.  92-1174  Filed  l-l&-«2;  8:45  am| 
eiUJNQCO0C( 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Admlnistation 

Substance  Abuse  Prevention 
Conference  Review  Committee; 
Establishment 

Pursuant  to  section  501(j)  of  the  Public 
Health  Service  Act.  42  U.S.C  290aa(i), 
and  the  Federal  Advisory  Committee 
Act,  5  U^.C.  appendix  2,  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration 
(ADAMHA),  announces  the 
establishment,  effective  January  7. 1992, 
of  the  following  Office  for  Substance 
Abuse  Prevention  initial  review 
committee:  Substance  Abuse  Prevention 
Conference  Review  Committee. 

The  duration  of  this  committee  is 
continuing  unless  formally  det«inined 
by  the  Administrator.  ADAMHA,  that 
termination  would  be  in  the  best  public 
interest. 

Dated:  January  9. 1992. 
Frederick  K.  Goodwin, 
Administrator,  Alcohol  Drug  Abuse,  and 
Mental  Health  Administration. 
[FR  Doc.  92-1160  Filed  1-15-92: 8:45  am] 
BiUJNG  COK  4ia»4MI 


Food'and  Drug  Administration 

Advisory  Committees;  Meetings 

agency:  Food  and  Drug  Administration, 

HHS. 

Acnow:  Notice. '        

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  pubUc  hearings  before  FDA's 
advisory  committees, 
MEETINQS:  The  following  advisory 
committee  meetings  are  announced: 

Orculatacy  System  Devices  PmmI  of  Ifaa 
Medical  Devices  Adviaaiy  Coauittee 

Dale,  Time,  and  Place 

February  3  and  4. 1992, 8:30  ajn..  Rm.  503- 
529A,  Hubert  H.  Hmnphrey  BIdg..  200 
Independence  Ave.  SW.,  Washington,  DC 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing,  February  3, 1992. 8:30 
a.in.  to  9:30  a.m.,  unless  public  participation 
does  not  last  that  long:  open  committee 
discussion.  9-30  a.m.  to  3  p.m.;  dosed 
presentation  of  data,  3  p.m.  to  4  p.m.:  open 
public  heariug,  February  4. 1992. 8:30  ajn.  to 
9:30  a.m.  unless  public  participatioii  does  not 
last  that  long:  open  coounittee  diacussioii. 


9:30  a  jn.  to  3  p.m.:  closed  preaentation  of 
data,  3  pjn.  to  4  pjn.;  dosed  committee 
dehberations,  4  p.m.  4M  p.m.;  Wolf 
Sapirstein,  Center  for  Devices  and 
Radiological  Health  (HFZ-iao).  Food  and 
Drug  Administratian,  1390  Piocord  Dr.. 
RockviUe,  MD  2085a  301-427-1205. 

General  Function  of  the  Committee 

The  committee  revie%vs  and  evaluates  data 
on  the  safety  and  effectiveness  of  marlceted 
and  investigational  devices  and  makes 
recommendations  for  their  regulation. 

Agenda— Open  Public  Hearing 

Interested  persons  may  present  data. 
information,  or  views,  orally  or  in  writing,  on 
issues  pending  before  the  committee.  Those 
desiring  to  make  formal  presentations  should 
notify  the  contract  person  l)efore  January  20, 
1992,  and  submit  a  brief  statement  of  the 
general  nature  ol  the  evidence  or  arguments 
they  wish  to  present  the  names  and 
addresses  of  proposed  participants,  and  an 
indication  of  the  approximate  time  required 
to  make  their  comments. 

Open  Committee  Discussion 

The  committee  %vill  discuss  premarket 
approval  applications  for  one  or  more 
implantable  cardioverter  denbrillator 
devices. 

Closed  Presentation  of  Data 

The  committee  will  discuss  trade  secret 
and /or  confidential  commercial  infonnation 
regarding  the  devices  listed  above.  This 
portion  of  the  meeting  will  be  dosed  to 
permit  discussion  of  tfiis  information  (5  U.S.C 
552b(c)(4)). 

Closed  Committee  Deliberations 

The  committee  will  discuss  trade  secret 
and/or  confidential  commercial  information 
regarding  the  devices  listed  above.  This 
portion  of  the  meeting  Mrili  be  dosed  to 
permit  discussion  of  this  inibrmation  (5  VS.C 
552b(c){4)). 

Orthopedic  and  EshsbililatioB  Devices  Paoel 
of  the  Meiiical  Devices  Advisofy  ConmtttM 

Dote,  Time,  and  Place 

February  21, 1992, 12:30  pjn..  Days  Inn. 
Downtown/Convention  Center,  1201 K  St. 
NW.,  Washington.  DC  20005. 

Type  of  Meeting  and  Contact  Person 

Open  public  Itearing.  12:30  p.m.  to  1:30  pjn., 
unless  pubtic  partidpetiao  does  not  last  that 
long,  closed  presentation  of  data,  1:30  pjn.  to 
1:45  p.m.:  open  commttee  discussion  1:45 
p.m.  to  2:30  pjn..  unless  public  partidpatioa 
does  not  last  that  long:  Marie  A.  Schroeder, 
Center  for  Devices  and  Radiological  Health 
(HFZ-410),  Food  and  Drug  Adn^nistration. 
1390  Piccard  Dr.,  RockviUe,  MD  20850, 301- 
427-1038. 

General  Function  of  the  Committee  ' 

The  committee  reviews  and  evaliiates  data 
on  the  safety  and  effectiveness  of  marlceted 
and  investigational  devices  and  makes 
recommendations  for  their  regulation. 

Agenda—Open  Public  Hearing 

Interested  persons  may  petsona  amy 
present  data,  infonnatioa.  or  vimn,  orally  or 


in  writing,  on  lasnes  peadiBg  before  the 
committee.  Those  desiring  lo  make  fomal 
presentations  shovU  notify  the  contact 
person  befoK  FSbraary  14, 1982.  and  submit  • 
brief  statement  of  the  general  nature  of  tlie 
evidence  or  argvmcBta  they  wish  to  present, 
the  names  and  addresses  of  proposed 
partidpoHts,  and  on  indication  of  the 
appRndmate  time  required  to  make  their 
comments. 

Open  Committee  Discussion 

The  committee  will  discuss  premarket 
approval  applicationB  far  a  prosthetic  knee 
ligament  device. 

Closed  Presentation  of  Data 

The  committee  may  discuss  trade  secret  or 
confidential  commercial  infonnation 
regarding  materials,  design,  and/or 
manufacturing  information  for  the  premarket 
approval  application  for  a  prosthetic  loiee 
ligament  device.  This  portion  of  the  meeting 
will  be  dosed  to  permit  discussion  of  this 
information  (6  U.S.C  S62b(cK4)). 

Each  public  advisory  committee  sseeting 
listed  above  may  have  as  many  as  fow 
separable  portiooa:  (1)  An  open  pnUic 
hearing.  (2)  an  open  committee  diocassioa  |3) 
a  closed  preaentation  of  data,  and  (4)  a 
dosed  committee  deliberation.  Evoy 
advisory  committee  meeting  shall  have  an 
open  public  hearing  portioa.  Whether  or  not 
it  also  indudes  any  of  the  other  three 
portions  will  depend  upon  tiie  specific 
meeting  involved.  The  dates  and  times 
reserved  for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  pubUc  hearing  portion  of  each 
meeting  shall  be  at  least  1  hour  kmg  unleaa 
public  portidpation  does  not  lost  that  long,  h 
is  emphasized,  however,  that  ths  1  hoar  time 
limit  for  an  open  public  hearing  represents  a 
minimam  rather  than  a  manlmimi  time  for 
public  participation,  and  on  open  public 
hearing  Buy  last  for  wfaatevor  loafer  period 
the  committee  chaiiperton  detennlnea  will 
fadUtale  the  committee's  work. 

Public  heajii«s  are  subM  to  FDA's 
guideline  (subpart  C  of  21 CPK  port  1(4 
conceraing  the  policy  and  praoedores  for 
electronic  media  coverngs  of  FDA's  pobUc 
administratiTe  prooeedingB.  Inrhining 
hearings  before  pnMic  advisory  oommittaes 
under  21 CFR  port  14.  Under  a  CTR 10206, 
representatiTea  of  the  electronic  media  may 
be  permitted,  sobiect  to  certain  limitatiana,  lo 
videotape,  film,  or  otherwise  leoord  PDA's 
public  aiteiinistntive  proceodingi.  indnding 
presentations  by  poiticipnnts. 

Meetings  of  advisory  wwsrtnees  shall  be 
conducted,  inooiar  as  is  practical,  in 
acoordanoe  with  the  agmda  published  in  thie 
Faderal  Re^oiar  notion.  Changas  in  the 
agenda  wM  be  aunuoBtod  at  dw  beginning  of 
the  open  portion  of  a  mooting. 

Any  faiteratted  person  who  wiAes  to  be  - 
assored  of  ths  right  lo  Btake  an  orri 
presentation  at  the  open  public  1 
portion  of  a  mcoting  riwll  inform  the  contact 
peraon  Usted  above,  eiftar  or^  or  in 
writing,  prior  to  the  meeting.  Any  person 
attmding  the  hearing  who  does  not  in 
advance  of  die  meeting  rsqnest  so 
opportunity  to  speak  will  ba  allowed  to  moke 
an  oral  presentation  at  tha  honnng's 
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conclusion,  if  time  pennits,  at  the 
chairperson's  discretion. 

The  agenda,  the  questions  to  be  addressed 
by  the  committee,  and  a  current  list  of 
committee  members  will  be  available  at  the 
meeting  location  on  the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the  Freedom 
of  Information  Office  (HFI-35),  Food  and 
Drug  Administration,  rm.  12A-ia  5600 
Fishers  Lane,  Rockville,  MD  208S7, 
jppproximately  IS  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page.  The 
transcript  may  be  viewed  at  the  Dockets 
Management  Branch  (HFA-305),  Food  and 
Drug  Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Summary 
minutes  of  the  open  portion  of  the  meeting 
will  be  available  from  the  Freedom  of 
Information  Office  (address  above)  beginning 
approximately  90  days  after  the  meeting. 

The  Commissioner,  with  the  concurrence  of 
the  Chief  Counsel,  has  determined  for  the 
reasons  stated  that  those  portions  of  the 
advisory  committee  meetings  so  designated 
in  this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5  U.S.C. 
app.  2, 10(d)].  pennits  such  closed  advisory 
committee  meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated  as 
closed,  however,  shall  be  closed  for  the 
shortest  possible  time,  consistent  with  the 
intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that  a 
portion  of  a  meeting  may  be  closed  where  the 
matter  for  discussion  involves  a  trade  secret; 
commercial  or  financial  information  that  is 
privileged  or  confidential:  information  of  a 
personal  nature,  disclosure  of  which  would 
be  a  clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files  compiled 
for  law  enforcement  purposes;  information 
the  premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  a  proposed  agency  action; 
and  information  in  certain  other  instances  not 
generally  relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may  be 
closed,  where  necessary  and  in  accordance 
with  FACA  criteria,  include  the  review, 
discussion,  and  evaluation  of  drafts  of 
regulatioiM  or  guidelines  or  similar 
preexisting  internal  agency  documents,  but 
only  if  their  premature  disclosure  is  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  action:  review  of  trade 
secrets  and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of  matters, 
such  as  personnel  records  or  individual 
patient  records,  where  disclosure  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall  not 
be  closed  include  the  review,  discussioa  and 
evaluation  of  general  preclinical  and  clinical 
test  protocols  and  procedures  for  a  class  of 
drugs  or  devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed  drugs  or 


devices;  review  of  data  and  information  on 
specific  investigational  or  marketed  drugs 
and  devices  that  have  previously  been  made 
public;  presentation  of  any  other  data  or 
information  that  is  not  exempt  from  public 
disclosure  pursuant  to  the  FACA,  as 
amended;  and,  notably  deliberative  session 
to  formulate  advice  and  recommendations  to 
the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section  10(a)  (1) 
and  (2)  of  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  app.  2),  and  ^DA's  regulations 
(21  CFR  part  14)  on  advisory  committees. 

Dated:  January  9, 1992. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 

(FR  Doc.  92-1161  Filed  1-15-92: 8:45  am] 

MUJHQ  COM  41«e-01-ll 


Advisory  Committee  Meeting; 
Cancellation 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  canceling  tlie 
meeting  of  tlie  Dermatologic  Drugs 
Advisory  Committee  scheduled  for 
January  23  and  24, 1992.  The  meeting 
was  announced  by  notice  in  the  Federal 
Register  of  December  12, 1991  (56  FR 
64792]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Osier,  Center  for  Drug  Evaluation 
and  Research  (HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  L.ane. 
Rod(ville,  MD  20857.  301-443-4695. 

Dated:  January  13, 1992 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-1211  Filed  1-15-92;  8:45  am] 

MLUNQ  COOC  4160-Ot-M 


National  Institute*  of  Health 

Meeting  of  ttie  National  Advisory 
Council  for  Human  Genome  Research 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research,  National  Center  for 
Human  Genome  Research,  January  27, 
1992,  in  the  Old  Georgetown  Room  of 
the  Hyatt  Regency  Hotel.  One  Bethesda 
Metro  Center,  Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  on  January  27, 1992  from  8:30  a.m. 
to  9:30  a.m.  to  discuss  administrative 
details  or  other  issues  relating  to 
committee  activities  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 


In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c](6).  title  5,  U.S.C.  and  section 
10(d}  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  January 
27. 1992  from  9:30  a.m.  to  adjournment 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

This  notice  is  being  published  later 
than  the  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating 
schedules. 

Dr.  Ellce  Jordan,  Deputy  Director. 
National  Center  for  Human  Genome 
Research,  National  Institutes  of  Health, 
Building  38A.  Room  605.  Bethesda. 
Maryland  20892.  (301)  496-0844.  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants, 
and  substantive  progtam  information 
upon  request. 

(Catalogue  of  Federal  Domestic  Assistance 

Program  No.  93.172,  Human  Genome 

Research.) 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  92-1293  Filed  l-lS-92;  a-45  am] 

BIUJNQ  COM  4140-OMI 

National  Cancer  Institute;  Meetings 

Notice  of  Meetings  of  the  National 
Cancer  Advisory  Board  and  its 
Subcommittees  Pursuant  to  Public  Law 
92-463,  notice  is  hereby  given  of  the 
meeting  of  the  National  Cancer 
Advisory  Board.  National  Cancer 
Institute,  and  its  Subcommittees  on 
January  26-28. 1992.  The  full  Board  will 
meet  in  Conference  Room  10. 6th  Floor, 
Building  3lC.  National  Institutes  of 
Health.  9000  Rockville  Pilce.  Bethesda, 
Maryland  20892.  Meetings  of  the 
Subcommittees  of  the  Board  will  be  held 
at  the  times  and  places  listed  below. 
Except  as  noted  below,  the  meetings  of 
the  Board  and  its  Subcommittees  will  be 
open  to  the  public  to  discuss  issues 
relating  to  committee  business  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

A  portion  of  the  Board  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c}(4)  and  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
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evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  conld  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Ck)mmittee  Management  Office. 
National  Cancer  Institute,  National 
Institutes  of  Health,  room  10A06, 
Building  31, 9000  Rockville  Pike, 
Bethesda,  Maryland  20892  (301/496- 
5708)  will  provide  a  suimnary  of  the 
meeting  and  roster  of  the  Board 
members,  upon  requests. 
Name  of  Committee:  National  Cancer 

Advisory  Board 
Executive  Secretary:  Mrs.  Barbara 

Bynum,  Building  31,  room  10A03. 

Bethesda,  MD  20892;  (301)  496-5147 
Dates  of  Meeting:  Januarj',  26, 27  and  28. 

1992 
Place  of  Meeting:  Building  3lC. 

Conference  Room  10 
Open:  January  27 — 8  a.m.  to. 

approximately  12  noon 
Agenda:  Reports  on  activities  of  the 

President's  Cancer  Panel;  the 

Director's  Report  on  the  National 

Cancer  Institute;  and  Scientific 

Presentations;  Subcommittee  Reports; 

and  New  Business. 
Closed:  January  27 — ^1  p.m.  to  recess 
Agenda:  For  review  and  discussion  of 

individual  grant  applications. 
Open:  January  28 — ^10  a.m.  to 

adjournment 
Agenda:  Policy  and  Scientific 

Presentations,  Subcommittee  Reports; 

and  New  Business. 
Name  of  Committee:  Subcommittee  on 

Cancer  Centers 
Executive  Secretary:  Dr.  Brian  Kimes, 

Executive  Plaza  North,  room  300, 

Bethesda,  MD  20892;  (301)  496-8537 
Date  of  Meeting:  January  26, 1992 
Place  of  Meeting:  Hyatt  Regency  Hotel, 

Room  to  be  Posted  in  Hotel  Lobby, 

One  Metro  Cetkter,  Bethesda,  MD 

20814 
Open:  8  p.m. — until  adjournment 
Agenda:  To  discuss  Cancer  Centers 

Guidelines  and  Budget  CAPS  for 

Cancer  Centers. 
Name  of  Committee:  Subcommittee  on 

Information  and  Cancer  Control  lor 

the  Year  2000 
Executive  Secretary:  Mr.  Paul  Van 

Nevel.  Building  31,  room  10A31, 

Bethesda,  MD  20892;  (301)  496-6631 
Date  of  Meeting:  January  28. 1992 
Place  of  Meeting:  Building  31C 

Conference  8 
Open.  7:30  a.m.  to  adjournment 
Agenda:  TB A 


Name  of  Committee:  Subcommittee  on 

Manning  and  Budget 
Executive  Secretary:  Ms.  Iris  Schneider. 

Building  31,  room  11A48.  Bethesda. 

MD  20892:  (301)  496-5534. 
Date  of  Meeting:  January  28. 1992 
Place  of  Meeting:  Building  31C 

Conference  Room  9 
Open:  8  a.m.  to  adjournment 
Agendo:  To  discuss  FY  1992 

appropriation,  FY  1994  By-Pass,  NCAB 

Biennial  Report;  and  NIH  Strategic 

Wan. 
Name  of  Committee:  Subcommittee  on 

Women's  Health  and  Cancer 
Executive  Secretary:  Ms.  Iris  Schneider, 

Building  31,  room  11A48,  Bethesda, 

MD  20892;  (301)  496-5534. 
Dates  of  Meeting:  January  28, 1992 
Place  of  Meeting:  Building  3lC 

Conference  8 
Open:  9  a.m.  to  adjournment 
Agenda:  Future  plans  for  special 

activities. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.39Z,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  ControL) 
Dated:  January  ft,  1992. 
Susan  K.  FMaun, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  92-1148  Filed  1-15-92;  8:45  am) 

BHXWa  CODE  4140-01-11 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Research  Training 
Review  Commlttae 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Research  Training  Review  Committee. 
National  Heart,  Lung,  and  Blood 
Institute.  National  Institutes  of  Health, 
on  Marqh  1, 2,  and  3, 1992.  at  the  Hyatt 
Regency  Bethesda,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  March  1.  from  7:30  p.m.  to 
approximately  8:30  pjn.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Utle  5.  U.S.C  and  section 
10(d)  of  Public  Law  92^463.  the  meeting 
will  be  closed  to  the  public  on  March  1, 
1992,  from  8:30  p jn.  to  10  pjn..  on  March 
2.  from  approximately  8  aon.  until  6  pjn. 
and  on  March  3.  from  8  a.m.  until 
adjournment,  for  the  review,  discussion, 
and  evaluation  of  individual  grant 


applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  cleariy  unwarranted 
-  invasion  of  personal  privacy. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4A21.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-4236.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Committee  members. 

Dr.  Kathryn  Ballard,  Scientific  Review 
Administrator,  NHLBI,  Westwood 
Building,  Room  550,  Bethesda,  Maryland 
20892,  (301)  496-7361.  will  huTiish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93339,  Blood  Diseases  and 
Resources  Research,  National  Institntea  of 
Health.) 

Dated:  January  6, 1902. 
Susaa  K.  Feldman, 

Committee  Management  Officer,  NIH. 
(FR  Doc  92-1145  Filed  1-15-82;  8.-45  am) 

■NJJNS  OOK  414%«VM 


Meetings  of  the  National  Deafness  and 
Ottier  Comnwnications  Oiaonlers 
Advisory  Coundl  and  its  Research 
Sul>conimlttee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Council  and  its  Research  Subcommittee 
on  January  29-31, 1992,  at  the  National 
Institutes  of  Health,  9000  Rockville  Pike. 
Bethesda.  Maryland.  The  meeting  of  the 
full  Council  wiU  be  held  in  Conference 
Room  6,  Building  31C  and  that  of  the 
subcommittee  in  Conference  Room  7. 
Building,  3lC. 

The  meeting  of  the  full  Council  will  be 
open  to  the  public  on  January  30  from 
8:30  a.m.  until  recess  at  approximately  4 
p.m.  for  a  report  from  the  Institute 
Director  and  discussion  of  extramural 
policies  and  procedures  at  the  National 
Institutes  of  Health  and  the  National 
Institute  on  Deafriess  and  Other 
Communication  Disorders. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5.  U.S.C  and  sections 
10(d)  of  Public  Law  92-463,  the  entire 
meeting  of  the  Research  Subcommittee 
on  January  29  will  be  closed  to  the 
public.  The  meeting  of  the  full  Council 
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will  be  closed  to  the  public  on  January 
31  from  9  a.m.  until  adjournment.  The 
closed  portions  of  the  meetings  will  be 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  The  applications  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  and  Subcommittee  meetings 
may  be  obtained  from  Dr.  John  C. 
Dalton,  Executive  Secretary,  National 
Institute  on  Deafness  and  Other 
Communication  Disorders,  Executive 
Plaza  South,  room  400B,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,  301-496-8693.  A  summary  of  the 
meetings  and  rosters  of  the  members 
may  also  be  obtained  from  his  office. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders.) 

Dated:  January  6, 1992. 
Susan  K.  Fsldinan, 

Committee  Management  Officer,  NIH.    , 
[FR  Doc.  92-1147  Filed  1-15-92:  B:45  amj 

MUJNQ  COM  4140-01-M 


NatkMMl  Institute  of  Neurological 
Disorder*  and  Stroke;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  meetings  of 
committees  of  the  National  Institute  of 
Neurological  Disorders  and  Stroke. 

These  meetings  will  be  open  to  the 
pubUc  to  discuss  program  planning, 
program  accomplishments  and  special 
reports  or  other  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  The  first  hour  of  the  Council 
meeting  on  February  6  will  be  devoted 
to  the  preparation  of  written  comments 
on  the  NINDS  contribution  to  the 
biennial  report  of  the  Director,  NIH.  to 
Congress.  A  discussion  of  the  document 
will  follow.  Attendance  by  the  public 
will  be  limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5,  U.S.C. 
and  sections  10(d]  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  88  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 


applications,  the  disclosure  of  which 
could  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Acting 
Executive  Secretary  or  the  Scientific 
Review  Administrator  indicated. 
Name  of  Committee:  The  Planning 

Subcommittee  of  the  National 

Advisory  Neurological  Disorders  and 

Stroke  Council 
Date:  February  5, 1992 
Phce:  National  Institutes  of  Health. 

Building  31,  Conference  Room  8A28, 

9000  Rockville  Pike,  Bethesda,  MD 

20892 
Open:  1  p.m. — ^3  p.m. 
Closed:  3  p.m. — recess 
Name  of  Committee:  National  Advisory 

Neurological  Disorders  and  Stroke 

Council 
Dates:  February  6-7, 1992 
Place:  National  Institutes  of  Health. 

Shannon  Building.  Wilson  Hall,  9000 

Rockville  Pike,  Bethesda,  MD  20892 
Ope/J.' -February  6.  8  a.m. — ^1  p.m. 
Closed:  February  6, 1  p.m.— recess; 

February  7.  8:30  a.m. — adjournment 
Acting  Executive  Secretary:  Edward  M. 

Donohue,  Acting  Director,  Division  of 

Extramural  Activities,  NINDS, 

National  Institutes  of  Health. 

Bethesda.  MD  20892.  Telephone:  (301) 

496-4188 
Name  of  Committee:  Neurological 

Disorders  Program  Project  Review  A 

Committee 
Dates:  February  1. 2  and  3. 1992 
Place:  The  Pointe-Hilton  at  Squaw  Peak. 

7677  N.  16th  Street,  Phoenix,  AZ  85020 
Open:  February  1. 1992.  7:30  p.m. — 8  p.m. 
Closed:  February  1. 8  p.m. — recess; 

February  2.  8:30  a.m. — recess; 

February  3, 8:30  a.m. — adjournment 
Scientific  Review  Adminstrator  Dr. 

Katherine  Woodbury,  Federal 

Building,  Room  9C-10,  National 

Institutes  of  Health,  Bethesda,  MD 

20892.  Telephone:  (301)496-9223 
Name  of  Committee:  Training  Grant  and 

Career  Development  Review 

Committee 
Dates:  February  20.  and  21. 1992 
Place:  Bethesda  Marriott  Hotel.  5151 

Pooks  Hill  Road,  Bethesda,  MD  20814 
Open:  February  20,  8  p.m. — 8:30  p.m. 
Closed:  February  20,  8:30  p.m. — recess; 

February  21. 8  a.m. — adjournment 
Scientific  Review  Administrator  Dr. 

Herbert  Yellin.  Federal  Building. 

Room  9C-10,  National  Institutes  of 

Health,  Bethesda,  MD  20892, 

Telephone:  (301)  496-«223 
Name  of  Committee:  Neurological 

Disorders  Program  Project  Review  B 

Conunittee 


Dates:  February  24, 25  and  26, 1992 
Place:  Hotel  Washington.  15th  and 

Pennsylvania  Avenue.  NW.. 

Washington.  DC  20004 
Open:  February  24.  7:  30  p.m.— 8:00  p.m. 
Closed:  February  24, 8:00  p.m.— recess; 

February  25. 8:30  a.m.^recess; 

February  26. 8:30  a.m. — adjournment 
Scientific  Review  Administrator  Dr. 

Paul  Sheehy.  Federal  Building.  Room 

9C-10,  National  Institutes  of  Health. 

Bethesda.  MD  20892,  Telephone:  (301) 

49&^223. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  neurological  Disorders;  No.  93.854. 
Biological  Basis  Research  in  the 
Neurosciences). 

Dated:  January  6. 1992. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  92-1146  Filed  1-15-92;  8:45  am) 

BIUJNG  CODE  4140-01-H 


Division  of  Research  Grants;  Meetings 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meetings  of  the 
following  study  sections  for  January 
through  February  1992.  and  tlie 
individuals  from  whom  summaries  of 
meetings  and  rosters  of  committee 
members  may  be  obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6).  title 
5.  U.S.C.  and  section  10(d)  of  Public  Law 
92-4673.  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management.  Division  of  Research 
Grants,  Westwood  Building.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  tetephone  301-496-7534  will 
furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  bom  each  scientific  review 
administrator,  room  number,  and 
telephone  number  are  listed  below  each 
study  section.  Since  it  is  necessary  to 
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schedule  study  section  meetings  months 
in  advance,  it  is  suggested  that  anyone 
planing  to  attend  a  meeting  contact  the 


scientific  review  administrator  to 
confirm  the  exact  date,  time  and 
location.  M  times  are  a.m.  unless 


otherwise  specified. 


Study  section 


Allergy  ft  Immunology.  Mr.  Howard  M.  Berman,  Rm.  A19.  Tel.  301-496-7380.. 


Bacteriology  &  Mycology-1,  Dr.  Timothy  J.  Hertry,  Rm.  236B.  Tel.  301-496-7340 

Bacteriology  &  Mycology-2.  Or.  William  Branche,  Jr..  Rm.  236A,  Tel.  301-496-7682 

Behavioral  Medicine,  Ms.  Carol  Campbell.  Rm.  306B.  Tel.  301-496-7109 

Biochemical  Endocrinology.  Of.  Michael  Knecht,  Rm.  204,  Tel.  301-496-7430 

Biochemistry,  Dr.  Adolphus  P.  Toliver,  Rm.  318B,  Tel.  301-496-7516 

BioOganic  ft  Natural  Products  Chemlstiy,  Or.  Harold  Radtke,  Rm.  2A07.  TeJ.  301- 

496-8823. 

Biophysical  Chemistry.  Or.  John  Beisler.  Rm.  334,  Tel.  30! -496-7070 

Bio-Psychology.  Or.  A.  Keith  Murray,  Rm.  325,  Tel.  301-496-7058 

Cardiovascular,  Or.  Gordon  L  Johnson,  Rm.  439A,  Tel.  301-496-7316...- 

Cardiovascular  &  Renal,  Dr.  Anthony  Chung,  Rm.  353.  Tel.  301-496-7901 

Cellular  Biology  and  Physiology-1.  Dr.  Gerald  Greenhouse,  Rm.  336,  Tel.  301-496- 

7396. 
Cellular  Biology  and  Physiology-2.  Dr.  Gerhard  Ehrenspeck,  Rm.  1A05.  Tel.  301-496- 

7681. 

Chemical  Pathology.  Dr.  Edmund  Copeland,  Rm.  32a  Tel.  301-496-7078 

Dis^nostic  Radiology,  Or.  Catharine  Wingate,  Rm.  357,  Tel.  301-496-7650 


January- 
February  1992 
meetmgs 


Jaa  22-24.. 


Feb.  19-21 . 
Feb.  12-14. 

Feb.  4-6 

Feb.  5-7 

Feb.  14-16 . 
Feb.  27-29. 

Feb.  6-8..._. 

Feb.  4-6 

Feb.  19-21 . 
Fab.  10-11 . 
Feb.  S-7 


Time 


8:30.. 

8:30.. 
8:30.. 
8K)0.. 
8:30.. 
8:30. 
8.30. 


8 

9 

8 

8:30... 

8....... 


Locatton 


Endocrinology,  Or.  Harry  Brodie.  Rm.  218.  Tel.  301-496-7346 

EpidefTtiology  *  Disease  ControH.  Dr.  Scott  Osborne.  Rm.  203C,  Tel.  301-496-7246 
Epidemiology  &  Disease  Controt-2.  Dr.  H.  M.  Stiles.  Rm.  203B.  Tel.  301-496-7248 


Experimental  Cardiovascular  Sciences,  Or.  Richard  Peabody,  Rm.  434,  TeJ.  301-496- 
7940. 

Experimental  ImmOnology,  Or.  Calbert  Laing.  Rm.  A27,  Tel.  301-496-7238 

Experimental  Therapeutics- 1.  Dr.  Philip  Perkins,  Rm.  221.  Tel.  301-496-7839 

Experimental  Therapeotics-a  Dr.  Marda  Utwack.  Rm.  207,  Tel.  301-496-8848 

Experimental  Virology.  Or.  Garrett  V.  Keefer.  Rm.  206.  Tel.  301-496-7474.„...,^ 

General  Medicine  A-1.  Or.  Hvoid  Davidson.  Rm.  354A,  Tel.  301-496-7797... Feb.  26-28 


General  Medicine  A-2,  Or.  Mushtaq  Khan,  Rm.  354B,  Tel.  301-496-7140 
General  Medicine  B,  Dr.  Daniel  McDonald,  Rm.  220.  Tel.  301-496-7730.. 

Genetics,  Or.  David  RemondN,  Rm.  225,  Tel  301-496-7271 

Genome,  Or.  Cheryl  Corsaro.  Rm.  2A15,  Tel.  301-496-7886 

Hearing  Researc^  Dr.  Joseph  Kimm.  Rnt  1A03,  Tel.  301-496-7494... ~. 

Hematology-1.  Or.  Clarti  Lum.  Rm.  355A,  Tel.  301-495-7508. ..„ 

Hematology-2,  Dr.  JerroW  Fiied,  Rm.  355B,  Tel.  301-496-7508 - 

Human  Development  ft  Aging-1.  Dr.  Teresa  Levttin,  Rm.  303.  Tel.  301-496-7025.. 


Feb.  24-26 . 

Feb.  19-21 . 
Feb.  24-26. 


Feb.  5-7 

Feb.  5-7 

Feb.  5-7 - 

Feb.  12-14.. 

Feb.  19-21 . 
Feb.  3-5 — 
Feb.  3-5...... 

Feb.  24-26. 


Human  Developmeni  ft  Agin9-2,  Or,  Samuel  Rawtings,  Rm.  305.  Tel.  301-496-7640.... 

Human  Development  ft  Aging-3.  Dr.  Anita  Sorteh,  Rm.  319C,  Tel  301-496-8814 

Human  Embryology  ft  Development,  Dr.  Arthur  Hoversland,  Rm.  219B,  Tel.  301-496- 
7597. 

Immonobiology,  Dr.  William  Stylos.  Rm.  A27.  Tel.  301-496-7780 - - 

ImmunologicaJ  Sciences,  Dr.  Anita  Gorman  Weinblatt  Rm.  A25,  Tel.  301-496-7179 — 

Lung  Biology  and  Pathology.  Or.  Anne  Oaik,  Rm.  AlO,  Tel.  301-496-4673 

Mammalian  Genetics,  Or.  Jerry  Roberts,  Rm.  234,  TeL  301-402-1462 

Medical  Biochemistry,  Dr.  Alexander  Uacouras,  Rm.  318A,  Tel.  301-496-7517 

Medicinal  Chemistry.  Dr.  Ronald  Dubois.  Rm.  2A06.  Tel.  301-496-7107 

Metabolic  Pathology,  Dr.  Marcelina  Powers,  Rm.  435.  Tel.  301-496-5251 

Metabolism,  Dr.  Krish  Krishnan.  Rm.  339A.  Tel.  301-496-7091 

Metallobiochemistfy,  Dr.  Edward  Zapolskl.  Rm.  335.  Tel.  301-496-7733 

Microbial  Physiology  ft  Gen«lcs-1,  Dr.  Mwtin  Slater.  Rm.  238.  Tel.  301-496-7183 

Mircobial  Physiology  ft  Genetlcs-2.  Dr.  Gerald  Liddel.  Rm.  226,  Tel.  301-496-7130 

Molecular  ft  Cellular  Biophysics,  Dr.  Nancy  Lamontagne.  Rm.  326,  Tel  301-496-7060. 


Molecular  Biology,  Dr.  Robert  Su,  Rm.  233<Tel  301-496-7830 

Molecular  Cytology,  Dr.  Rameeh  Nayak.  Rm.  233B.  Tel.  301-496-7149 

Neurologicat  Seiences-I.  Dr.  Andrew  Mariani,  Rm.  319A,  Tel.  301-496-7279.. 

Neurological  Science8-2.  Dr.  Stephen  Gobet,  Rm.  304.  Tel.  301-4964»0e ..... 

Neurology  A.  Or.  Joe  Maiwah.  Rm.  303A.  Tet  301-496-7095 

Neurology  B-1.  Dr.  Lawrence  Sellln,  Rm.  306A.  Tet  301-496-7848 

Neurology  B-^  Dr.  Herman  Teicelbaum.  Rm.  321.  Tel  301-496-7422 

Neurotogy  C  Dr.  Kenneth  Newroch.  Rm.  232.  Tel  301-496-5591 

Nuramg  Research.  Dr.  Gertnjda  McFartand.  Rm.  352.  Tel  301-496-0558... 

Nutrition.  Or.  Socja  Wm.  Rm.  348.  Tel.  301-496-7178 


Fab.  7-9 

Feb.  10-12 

Feb.  13-15 

Feb.  19-21 

Feb.  19-21 

Feb.  20-22 .- 

Feb.  19-21 

Feb.  19-21 


8:30.. 


8 

8:30.. 


9. — 
8.30.. 
8:30.. 

8:00.. 


Feb.  12-14. 
Feb.  24-26. 
Feb.  18-19. 


Feb.  19-21 .... 
Feb.  26-28... 
Feb.  10-12.... 
Feb.  20-22 .... 

Feb.  6-8..- 

Fab.  12-14 . .„ 
Feb.  18-20 . .- 


Feb.  12-14.. — 

Feb.  27-29 

Feb  26-28 

Feo.  12-14 


8:30.-. 
8:30..- 
8«)„- 
8:30.... 
1  p.m.. 

8 

8 

9 

9 

8:30... 

8 

8:30-.. 
9 


8:30.. 
8:30.. 
8....- 
8:30.. 
8:30- 


8:30.. 
8 


8  — 
8:30- 
8:30- 
8:30.. 


Oral  Biology  A  Medteln^l.  Dr.  Larry  PWcua.  Rm.  219A,  Tel  301-496-7818 

Oral  Btotogy  ft  MadWn»-2.  Dr.  Larry  PSntaia.  Rm.  219B,  Tel  301-496-7818 

Orthopedtes  ft  MuaculoakeMA  Ma.  Mean  Slawart  Rm.  350.  Tel  301-486-7561 . 
Pathobiochemistry.  Or.  ZaUr  BengaR.  Rm.  320,  Tel.  301-496-7820 — 


Feb.  27-29 

Feb.  13-15...- 

Feb.  6-7 

Feb.  19-21 


Feb.  12-14 .. 
Fab.  27-29. 
Feb.  11-13. 
Fab.  18-20. 
Feb.  12-14. 
Feb.  24-26. 
Feb.  10-12 . 
Feb.  10-13. 
Fab.  »-6 — 
Fab.  5-7 — 
Fab.  12-14 . 


8. — 

8 — 
8:30- 


8..- 

8:30 

8:30 

8:30-.. 

8:30.... 

8:30.-. 

8:30-.. 

8.-30... 

8:30-. 

8:30-. 

8:30-. 


Doubletree  Resort  Hotel  at  Flsherman't 

Whart.  Monterrey.  CA. 
Hyatt  Regency  Hotel.  Bettiasda,  MO. 
HoMay  km  Crowne  Plaza,  RockvWe,  MO. 
HoMay  km,  Chavy  Chaae.  MO. 
Hyatt  Regency  HoM,  Osteada,  MO. 
Doubielree  Hotel  Houston.  TX 
HoMay  km.  Chevy  Chase,  MO. 

Hwvay  Suites  HoM,  Houstoa  TX 
Omni  Georgetown  HoM.  WaaNnglon.  OC 
Rmada  km,  BaVwada.  MO. 
HoUay  km,  Chavy  Chaae.  MO. 
American  km.  Bathesda.  MO. 

Holiday  km,  Bethesda.  MO. 

Holiday  km.  Belhesda.  MO. 

Entwasy  SuWaa  HoM,  Chevy  Chase  Pav«- 

km.  Washington,  DC 
Hyatt  Ragancy  HoM.  Batttesda.  MO. 
Hyatt  Ragancy  HoM  Dathaada.  MO. 
Embasay  SuHas  HoM.  Chevy  Chase  Pavll- 

tort,  waaranpon.  uu. 
Embasay  Suiaa  HoM.  Chevy  Chase  Pavil- 

ton,  wamngnn.  uu. 
HoUay  km.  Georgetown.  DC. 
Keystone  Resort  HoM.  Keystone.  CO. 
Keystone  Raaort  Hotol  Keystone.  CO. 
MH.  Room  8.  BMg.  31C  Bethesda.  MO. 
km  ol  Maples.  Maples,  FL 
HoKday  km,  Taoa,  NM. 
HoMay  km.  Chavy  Chaae.  MO. 
HoMay  km.  BalheedB.  MO. 
HoMay  km  Crowne  Plaza.  Rocfcville.  MO. 
Hyatt  Ragancy  Hotol  BalheedB.  MO. 
Hyatt  Regency  Hotol  Dstiasda.  MD. 
Rwnada  km,  Bettieeda.  MO. 
Embassy  SuMaa  HoM.  Chavy  Chaae  Pavl- 

Ion.  wasiwignn,  lh.^ 
HMon  Hotol  San  Juan.  PR. 
Omni  Shoraham  Hotol  Washmgton,  OC 
HoMay  km.  Chavy  Chase.  MO. 

HoMay  km.  Chavy  Chase,  MO. 
HoMay  km,  Georgetown.  DC 
HoMay  km.  Chavy  Chaae.  Ma 
HoMay  km.  Belheeda.  MO. 
OouUeftaa  HoM  Houaton.  TX. 

HoMay  km.  Chavy  Chaae.  MO. 

Embasay  Sultos  Hotol  Chavy  Chase  Pav«- 

lon.Washkigton.DC 
HoMay  km  Crowne  Plaza.  Arington.  VA. 
Omni  Qaoigetown  Hotol  Washmgion.  DC 
Rivar  km.  Washkigton,  DC. 
Embasay  SuHea  Hotol  Chevy  Chaae  Pavit- 

ton,  Washkigton,  DC 
One  Washkigton  Ckcto  HoM.  Washkigton. 

DC 
HoMay  km,  Georgetown.  DC 
KoMay  km.  Chavy  Chase.  MO. 
Ona  WaMngton  Ckcto  Hotol  waahkigton. 

DC 
Yoasmlto  Lodge.  Yoeemlto,  CA. 
Tha  GoMmor-s  House.  Waahkiglon.  DC 
Hotol  Washkigton,  Washkigton.  OC 
HoMay  km.  Chavy  Chase.  MD. 
Onmi  Georgetown  HoM  Washkigton.  OC 
HoMay  km  Crowne  Plaza.  nechi*to,  MO. 
Sheraton  Potomac  km.  ftockvee.  MO. 
HoMay  km.  Chavy  Chasa.  MO. 
HoMiy  ton.  Chewy  Chaae,  Ma 
Hyatt  Regency  Hotol  Hosslyn.  VA. 
The  Savoy  SuHea  Hotol  Waahkigton.  DC 

RocfcvMe,  MO. 
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Study  section 


PMMogy  A.  Or.  Jnmnt  ehorjee,  Rtn.  337.  T«l.  301-496-7305 

Pattwiogy  B.  Dr.  Mvtin  Padanthsingh.  Rm.  A26,  Tel  301-496-7244. 
Phwmacology.  Or.  JoMph  Kaiser.  Rm.  206,  Tel.  301-496-7406 . 


y,  Dr  Gopa  Ralthtt,  Rm.  349A.  Tel.  301-496-7120 

Phyaiotoglc^  Chenotry,  Or.  Jerry  Ottz.  Rm.  339B.  Tel.  301-496-7837... 
Ptiimetog/.  Or.  MiehMl  A.  Lwig.  Rm.  209.  Tel.  301-496-7878 


,  Dr.  PhI  Sbudtar.  Rm.  328.  Tel.  Ml -496-7073 

,  Or.  Ohwam  DNndM.  Rm.  210.  Tel.  301-496-7318 

ReoroducMM  Endotrtnology.  Or.  AOuMiar  A.  ShaiKh.  Rm.  3258,  TeL  301-496-8857 
RespirtKliy  «  Applad  Ptiyaiology.  Or:  Evaralt  Sinnett.  Rm.  218A,  TeL  301-496-7320 

Safety  ft  Oooupalionil  HaaNh.  Or.  Gopal  Sharma.  Rm.  219C,  Tel.  301-496-6723 

Sensory  Disovdara  «  Languaoe.  Dr.  Jww  Hu,  Rm.  309.  Tel  301-496-7605 

Sociel  Sciencaa  ft  Population.  Or.  Samuel  RawSngs,  Rm.  307.  Tel.  301-496-7906 

Surgery  &  Btoanginaerii«.  Or.  Paul  F.  Parakkal.  Rm.  437.  Tel.  301-496-7506- 

Surgery.  rinaayioiiolOBi  A  Trauma.  Or.  Keith  Kraner.  Rm.  439.  TeL  301-496-7771 

Toxicology-I.  Dr.  AMrad  Mwozzi.  Rul  205.  Tel  301-496-7570 

Toncatogy-2-  tk.  ANrad  Mvozzi.  Rm.  205.  Tel  301-496-7570... 


Tropical  MadUne  «  ParaaMotogy.  Or.  Jean  Hickman.  Rm.  1A03.  Tel.  301-496-1190.. 

Virology.  Or.  Bruce  ktaurar.  Rm.  2A06.  Tel.  301-496-7605- _ 

Visual  Sciences  A.  Dr.  Anita  Suran.  Rm.  325B.  Tel  301-496-7000 

Voutf  Sdwicea  B.  Dr.  Leonard  JafcUxzaK.  Rm.  32SC.  Tel.  301-496-72S1 

Visuty  Sciences  C.  Dr.  AMan  Dewiy.  Rm.  319B.  Tel.  301-496-7795 


Jenuary- 

Febniaiyl992 

meetings 


Jan. 
Jan. 
Feb. 
Feb. 
Feb. 
Fab. 

Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 


29-31.. 

28-31.. 

19-21. 

23-25 

14-16. 

19-21 . 


3-5 

10-12. 

3-5 

11-13. 
12-14. 
5-7 — 

6-7 

17-18. 
19-21. 
10-12. 
12-14. 
11-13. 
13-15. 
26-28. 
19-21. 
23-25. 


Time 


7:30p.ffl.. 
7:30  p.m. . 
8:30  p.m.. 

7:30 

8:30 

8:30 ~. 


8-.30.... 

8 

8 ~ 

8 

8 ™. 

8:30._. 

9 

8 

2  p.m.. 

8 

8 

8 

8:30.... 

8 

8:30.... 
8:30... 


R«nada  ma  Taos,  NM. 

Amaitean  hm.  Betbesda,  MO. 

Holiday  Inn  Orawne  Plaia.  Rockville.  MD. 

Doubtolree  HoM.  Houston.  TX. 

EfflbMay  Suilaa  HotaL  Clievy  Chase  Pavil- 

lOrv  Washington,  DC. 
HoMaykm.Taoa.NM. 
Haiday  Inn.  Delhoada.  MD. 
Hatday  Inn  Crewna  Plaza.  Rockville.  MO 
Holiday  km.  Chevy  Chase.  MO. 
Hyall  Regency  HoM.  Belhesda,  MO. 
Hoiday  Inn  CapMol  »m.  Washington.  DC. 
Hoidey  Inn,  Chevy  Chasd.  MD. 
Hoiday  Inn.  Chavy  Chase,  MD. 
Hoiday  km.  Belheada.  MO. 
American  km.  Betfieada,  MO. 
American  km.  Bettiesda.  MO. 
HoKday  km.  Belhaada,  MO. 
The  Savoy  Suites  Hotel.  Washington.  OC. 
Holiday  km.  Bethesda.  MO. 
Omni  Georgetown  Hotel.  Washington.  DC 
Tenaya  Lodge.  Yoaemita.  CA. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  «3.306. 93.333. 83337. 93.393- 
93.396.  93.837-844. 93.846-93.878. 93.892. 
93J83.  National  Inatitutes  of  Health.  HHS) 

Dated:  January  8, 1992. 
Suaaa  K.  FaMwan. 

Committee  Management  Officer,  NIH. 
(FR  Doc' 92-1144  Filed  1-15-W:  8:45  am] 

■UMQ  CODE  414»-ai-ll 


DEPARTIIENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Deek«tN«.l>-M-t76]  I 

OffiM  of  tlw  fto9l^NNil  Admlnlatrator— 
RflQiofwl  HowInQ  ConuMMioncn 
Acting  Managar,  Ragion  IV  (Atlanta); 
Dasignation  for  Coral  Gabias  Office 

AOCNCV:  Department  of  Housing  and 

Urban  Development. 

ACnow;  Deaignation. I ' 

summary:  Updates  the  designation  of 
officials  who  may  serve  as  Acting 
Manager  for  the  Coral  Gables  Office. 
EFFECTIVE  DATE:  November  19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Liptfarott  Director. 
Management  Systems  Division,  Office  of 
Administration,  Atlanta  Regional  Office. 
Department  of  Housing  and  Urtian 
Development,  room  634,  Richard  B. 
Russell  Federal  Building.  75  Spring 
Street.  SW..  Atlanta,  Georgia  30303- 
3388.  404-331-5199. 

Destguatkm  of  Acting  Manager  for  Coral 
Gables  OCBce 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Manager  during  the 


absence  of.  or  vacancy  in  the  position 
of.  the  Manager,  with  all  the  powers, 
functions,  and  duties  redelegated  or 
assigned  to  the  Manager:  Provided,  that 
no  official  is  authorized  to  serve  as 
Acting  Manager  imless  all  other 
employees  whose  titles  precede  his/hers 
in  this  designation  are  tmable  to  serve 
by  reason  of  absence: 

1.  Deputy  Manager. 

2.  Chief.  Property  Disposition  Branch. 

3.  Chief.  Loan  Management  Branch. 

4.  Chief.  Mortgage  Credit  Branch. 

5.  Chiet  Valuation  Branch. 
This  designation  supersedes  the 

designation  effective  December  31. 1987, 
(53  FR  646.  January  11. 1968).  (Delegation 
of  Authority  by  the  Secretary  effective 
October  1. 1970  (36  FR  3389,  February  23, 
1971)). 

This  designation  shall  be  effective  as 
of  November  19. 1991. 
Orlando  L.  Loiie. 
Manager,  Coral  Gables  Office. 
Raymond  A.  Hanis, 

Regional  Administrator.  Regional  Housing 
Commissioner  Office  of  the  Regional 
Administrator 
[FR  Doc.  92-1113  Filed  1-15-92;  8:45  am] 


Offica  of  Admlniati  atlon 
[Doctot  No.  N-92-3374] 

Notica  Of  SulNnlaalon  Of  Propoaad 
inforraoUon  CoNacUonalo  0MB 

AOENCV:  CMce  of  Administration.  HUD. 
AcnoN:  Notices. 


r.  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

addresses:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20503. 
FOR  FURTHER  IHTORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451 7th  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUFRLaniTARV  nmmmatkm:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  tiie  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  die  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
olthe  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  requireid;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  ntmiber  of 


UMI 
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respondents,  frequency  of  response,  and 
hours  of  responafe;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  0MB  Desk  Officer 
for  the  Department 

Authority:  Section  3S07  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U^.C  3S35(d]. 


Information  CoHecSon.. 
Recordkeeping :. — 


Dated:  January  8, 1992. 
John.T.  Murphy, 

Director,  Infonnation  Resources  Management 
Policy  and  Management  Division. 

Proposal:  HOPE  for  Homeownership 
of  Single  Family  Homes  (HOPE  3)-^R- 
2968. 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  is  necessary  so  that 
applicants  can  apply  and  compete  for 
the  grant  funding  opportunities.  The 
information  provided  in  the  application 


NumtMr  of 


will  be  accessed  by  HUD  staff  to 
determine  the  relative  merits  of  each 
proposal.  HUD  will  review  the 
information  provided  by  the  applicants 
against  the  selection  criteria  contained 
in  Section  315  of  the  notice  in  order  to 
rate  and  rank  the  applications  and 
select  individual  applications  for 
funding. 

Form  Number  HUD-40086-A. 

Respondents:  State  or  local 
government  and  non-profit  institutions. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Frequency  of 


Hours  per 


Burden 

twure 


400 
200 


1.75 
1 


23J0e 

s 


16.140 
1,000 


Total  Estimated  Burden  Hours:  17,740. 

Status:  New. 

Co/Jtoct  John  Canity.  HUD,  (202)  708- 
0324,  Jennifer  Main,  OMB,  (202)  39&- 
6680. 

Dated:  lanuary  8, 1992. 

Proposal:  Rental  Rehabilitation 
Program-Rent  Verification  Survey. 


Rent  Verification  Sunwy.. 


Office:  Community  Planning  and 
Development 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Investor  owners  participating  in  the 
Rental  Rehabilitation  Program  (RRP) 
will  be  requested  to  supply  information 
on  rents  charged  on  units  rehabilitated 
with  RRP  funds.  The  results  of  the 


Number  of 


annual  survey  will  be  provided  to 
Congress  in  the  Department's  annual 
report  on  the  program. 

Fonn  Number  None. 

Respondents:  Individuals  or 
households  and  non-profit  institutions. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Frequency  of 


Hoursper 


Burden 

fwurs 


1.100 


2S 


275 


Total  Estimated  Burden  Hours:  275. 

Status:  Reinstatement 

Contact- Franklin  Price,  HUD,  (202) 
708-1296.  Jennifer  Main,  OMB,  (202)  395- 
6880. 

Dated:  January  8, 1992. 
(FR  Doc.  92-1112  Filed  1-15-82;  8:45  am] 

MXHtQ  COOC  4310-01^ 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-t2-3284;  FR-30e»-N-03] 

HUD-Admlnlstered  State  Rental 
RetiabNItatlon  Programs; 
Announcement  of  Funding  Awards 

AOENCv:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  HUD. 
ACTION:  Announcement  of  funding 
awards. 

summary:  In  accordance  with  section 
102(a)(4](C]  of  the  Department  of 
Housing  and  Urban  Development 


Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  competitions 
for  funcUng  under  the  notice  of  funding 
availability  for  the  HUD-Administered 
State  Rental  Rehabilitation  Programs  for 
fiscal  year  1991.  The  announcement 
contains  the  names  of  the  award 
winners  and  the  amounts  of  the  awards. 

FOR  PURTHCR  INPORMATKM  CONTACT: 

David  Cohen.  Director,  Office  of 
Affordable  Housing  Programs,  room 
7168,  Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW., 
Washington.  DC  20410-7000;  telephone 
(202)  708-2685.  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  708-2565.  (These  are 
not  toU-bee  numbers.) 

SUPPLEMENTARY  INFORMATION:  On  July 

25, 1991,  the  Department  published  a 
notice  (56  FR  34098)  announcing  funds 
available  by  competition  to  units  of 
local  government  for  rental  housing 
rehabilitation  in  States  that  chose  not  to 
administer  the  Rental  Rehabilitation 
Program  (RRP)  in  FY  1991.  That  notice 
identified  the  following  States  that 


elected  not  to  administer  the  Rental 
Rehabilitation  Program  and  the  amount 
of  rental  rehabilitation  grant  funds 
available  in  those  States: 

Arkansas $342,000 

California 1«9.000 

Florida : 572.000 

Hawaii 3«-«» 

Nevada 51.000 

North  Dakota 76.000 

Oregon 279J00 

Total 3,045.000 


On  July  31, 1991,  the  Department 
published  another  notice  (56  FR  36164) 
stating  that,  in  addition  to  the  funds 
announced  in  the  July  25, 1991  notice,  a 
total  of  $269,000  in  rental  rehabilitation 
grant  funds  was  being  made  available  to 
localities  in  Puerto  Rico. 

The  following  table  announces  the 
results  of  the  competitions.  Applications 
were  scored  and  selected  for  funding  on 
the  basis  of  the  selection  criteria 
contained  in  the  July  25. 1991  notice. 
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Recipients 


Aihansat. 


Springdato. 
Taxarkana.. 


VV6SI  mlttv^nm.. 

CaMomia 

Alameda. 

Alameda  Coun^. 

Corona 

Costa  Mesa 

BCaniro 

Eureka 

Maroad.. 


Reddffig. 
Redifvood  City.. 


Sairws 

SanLaandro 

Shasta  Courtly 

South  Sar)  Francisoo . 
VacaviHe » 


WatsorvvNe .... 
Westninslaf « 


Florida.. 


Defray  Beach. 
Fort  Myers.. 


iTKtan  River  Courtty.. 
Key  West. 
Lania-. 


Ocaia... 

Otcakxjsa  County — 

Parwma  City 

Seiainole  Cotftty.»«» 


rionn  uaNow..» 
Grand  Forlcs- 
Oragori- 


CooaBay... 
CorvaNis 


Pusflo  Rico« 

Cayay 

VegaBaja.. 


Amount 


S342.000 

31.000 

,     40.000 

31.000 

150,000 

90.000 

1.838,000 

70.000 

110.000 
80.000 
70.000 
80.000 

150,000 

100.000 
80.000 

126.000 
01.000 

115,000 
80.000 
60.000 

100.000 
60.000 

145,000 

100,000 
50,000 

100.000 
70,000 
•632.000 
53,170 
5D.0OO 
52.000 
54.500 
51.940 
53.530 
53.460 
54.030 
51.440 
53,960 
51.810 
52.160 
76,000 
76.000 
'  279.000 
64,000 
71.000 
12.000 
88.000 
64.000 
«  133.609 

151.109 
42.500 


■The  amount  published  in  the  Juty  25.  1991 
nolioa  tor  CaWomia  inn  $1,680,000.  An  additional 
S147J)00  became  availaMe  when  two  tocalities  de- 
cided not  10  accept  their  less-lharv$60.000  formula 
aNocatkms  (Costa  Mesa-S37,000  and  Rediraod 
Oty— S23.000)  and  the  allocations  tar  Hatvaii 
(S36.000)  and  tor  Nevada  $51,000)  were  added  to 
the  amount  tor  Caktomia.  (There  was  no  interest 
from  locaMiaB  in  Hawai  and  Nevada  to  partictpate  in 


■The  MTWunt  published  In  the  July  25.  1991 
tor  Ftonda  ($572,000)  was  increased  t>y 
S60.000  when  the  City  01  Tajlahawee  failed  to 
sutMnt  an  approvabto  program  description. 

*  hi  addHion  to  the  FY  1991  tunda  of  $279,000, 
S60.000iN  FY  tMO  RRP  funds  and  $129,210  in  FY 
1989  RRP  lunds  ware  available  for  competition  in 
Oregtin  Tlieae  tonds  were  awarded  to: 

Cooa  Bay    $64,805  (FY  1988  lunds) 

Corvalii  tl24.80S  ($64,605  in  FY  1989  funds 
and  $80,000  in  FY  1990  funds) 

«<M»  $193,808  waa  applied  for  by  tocalities  in 
Puerto  Rico. 

Dated:  January  13, 1992. 

Ansa  KfMiuiataa* 

Assistant  Secretary  for  Community  Planning 
and  Development 

IFR  Doc.  9Z-121S  Piled  1-15-92;  8:45  am) 

BNJJNQ  CODE  4310-S»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management         ' , 

(CA-060-02-4740-10-CDLE] 

Temporary  Closure  of  Public  Lands  in 
San  Bernardino  County,  CA 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  Temporary  Closure  of 

Public  Lands  in  San  iiemardino  Cotmty. 

CA. 

SUMMARY:  Notice  is  hereby  given  that 
certain  Public  Lands  in  California  that 
were  previously  used  as  courses  and 
starting,  pitting,  and  spectator  areas  for 
the  Barstow  to  Las  Vegas  Motorcycle 
Race,  will  be  closed  from  November  25, 
1992  through  November  30, 1992  to  all 
motorized  vehicles.  This  closure  begins 
on  Public  Lands  north  of  1-15  in  the 
Alvord  Road  area.  From  this  location 
the  closure  covers  the  various  routes 
and  pit  areas  of  previous  Barstow  to 
Vegas  races,  traveling  in  a  generally 
northeasterly  direction  to  the  Nevada 
State  border. 

Orxter  Effective  at  (XXn  hours  (12:01 
a.m.  p.s.t.)  Wednesday  November  25, 
1992  through  2400  hours  [Midnight,  p.8.t.) 
Monday  November  30, 1992.  all  Public 
Lands  in  California  used  for  course 
routes,  starting,  pitting,  and  spectator 
areas  for  tfie  Barstow  to  Las  Vegas 
motorcycle  race  will  be  closed  to 
vehicles.  The  legal  land  descriptions  for 
the  start,  spectator,  and  pit  areas 
affected  by  this  closure  are  as  follows: 

All  Public  Lands  within: 

San  BemaidiBO  Baseline  and  Meridian: 

T.IO  N.  IL3  E,  sees.  1. 3. 11. 12, 14. 

T.IO  N.  R.4  B,  aeca.  B.  7. 

Til  N.  ILS  E,  sees.  1. 2. 10. 11. 12, 14. 15. 22. 

23.  21  26,  27.  M.  35. 
T.ll  N.  R.4  E.  seca.  6. 8, 18. 19. 20.  Sa  31. 32. 
T.12  N.  R.3  E.  sees.  22.  23.  24.  28. 27.  34. 
T.12  N.  R.4  E.  sees.  19.  Za  3a  32. 
T.15  N.  R.8  E.  sees.  19.  20. 29.  30. 
T.12  N.  R.7  E.  aeca.  11. 12. 13. 14. 
T.IS  N.  R.10  B.  sees.  2. 3. 10. 11. 
T.17  N.  R.lfi  E.  see.  7. 

The  closure  does  not  affect  vehicles 
traveling  on  the  following  road's: 

1.  California  State  Highway  127. 

2.  Basin  Road. 

3.  Rasor  Road. 

4.  Kingston  Road  (Also  known  as 
Excelsior  Mine  Road). 

A  map  tfaowiag  vehicle  routes  of 
travel  affected  by  this  closure  is 
available  from  any  of  the  offices  listed 
below. 

No  person  may  use,  drive,  move, 
transport,  let  stand,  park,  or  have  charge 
or  coatix>l  over  any  type  of  motorized 
vehicle  within  this  closure  area  or  on 
closed  routes. 


Exemptions  to  this  order  are  granted 
to  the  following: 

Employees  of  valid  right-of-way 
holders  in  the  course  of  duties 
associated  with  the  right-of-way. 

Holders  of  valid  iease(s]  and/or 
permit(8)  and  their  employees  in  the 
course  of  duties  associated  with  the 
lease  and/or  permit. 

Employees  of  Bond  Gold  Colosseum 
in  the  course  of  duties  associated  with 
the  Colosseum  mine.  This  includes 
suppliers  making  deliveries  to  the 
Colosseum  mine  with  proof  of 
impending  delivery. 

All  other  exemptions  to  this  order  are 
by  written  authorization  of  the 
Cahfomia  Desert  District  Manager. 
Person(s)  seeking  an  exemption  must 
submit  their  requests  in  writing  to  the 
California  Desert  District  Manager  (6221 
Box  Springs  Blvd..  Riverside,  CA  92507). 
The  requests  must  include  a  detailed 
description  outlining  the  purpose  or 
need  for  the  exemptioa  specific  areas  to 
be  used,  and  the  dates  of  the  exemption. 
To  be  considered,  exemption  requests 
must  be  postmarked  by  Saturday,  March 
14, 1992.  Requests  postmarked  after  that 
day  will  not  be  considered. 

BACKGROUND:  The  purpose  of  this 
temporary  closure  is  to  protect  all  Public 
Land  resources  on  or  adjacent  to 
Barstow  to  Las  Vegas  race  courses  and 
associated  areas  from  the  impacts  of 
large  scale  unmanaged  vehicle  use.  A 
temporary  closure  order  prohibiting 
vehicle  use  on  previously  used  routes 
and  start  pit  and  spectator  areas,  was 
enacted  in  1990  and  1991  to  prevent 
imauthorized  vehicle  use  on  the  B-V 
corridor  and  die  associated  adverse 
environmental  impacts.  Four  individuals 
were  convicted  in  Federal  Court  of 
violating  the  1990  closure  order  and 
were  fined  $850  each.  Two  others  pled 
guilty  before  a  local  magistrate  and  both 
were  fmed  $25a  Charges  are  pending 
against  two  individuals  who  were 
arrested  for  violating  the  closure  order 
in  1991. 

Resources  most  critical  to  the  areas 
affected  by  this  closure  are  the  desert 
tortoise  and  its  habitat.  The  desert 
tortoise  is  listed  as  a  Areatened  species 
under  the  Federal  Endangered  Species 
Act  and  is  afftwikd  increased  protection 
under  the  terms  of  the  Act.  The 
environmental  assessment  prepared  for 
this  action  has  shown  there  will  be  no 
significant  impacts  to  recreational  use  or 
the  natural  environment  as  a  result  of 
this  closure. 

EFFECnvc  OATC:  This  closure  will  be  in 
effect  from  0001  hours  (12:01  a.nt,  p.8.t.) 
Wednesday,  November  25. 1992  through 
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2400  hours  (Midnight,  p.s.t)  Monday. 
November  30, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
District  Manager.  California  Desert 

District,  6221  Box  brings  Blvd. 

Riverside.  CA  92507-0714.  (714]  697- 

5200. 
Area  Marager,  Barstow  Resource  Area, 

150  Coolwater  Lane,  Barstow,  CA 

92311,  (619)  256-3591. 
Area  Manager,  Needles  Resource  Area. 

101 W.  Spikes  Rd.,  Needles.  CA  92363. 

(619)  326-3896. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  and  maps 
showing  the  areas  and  routes  affected 
by  this  closure  order  are  available  by 
contacting  the  aforementioned  offlces. 

Authority  for  this  temporary  closure 
order  is  found  in  43  CFR  8364.1. 
Violation  of  this  closure  is  punishable 
by  a  Fine  not  to  exceed  $100,000  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  January  10, 1992. 
Gerald  E  Hittiar, 

District  Manager.  California  Desert 
(FR  Doc  92-1158  Filed  1-15-42;  8:45  am] 
BNUM  OOOe  4S1»-4e-M 


[Ut-020-92-4212-24;  U-68279] 

San  Lake  Distrtet;  Application  to 
Purchase  Federally  Owned  Mineral 
Interests 

ACTION:  Application  to.  Purchase 
Federally  Owned  Mineral  Interests. 
AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

summary:  Notice  is  hereby  given  that 
pursuant  to  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  (43  U.S.C  1719).  an  application  has 
been  filed  for  the  purchase  of  all 
Federally  owned  mineral  interests, 
excluding  oil  and  gas,  within  the 
following  land  description: 

Salt  Lake  Meridian 

T.  12  N..  R.  4  W. 
Section  6,  lots  2,  3. 10 
Containing  49J0  acres. 

It  has  been  determined  that  there  are 
no  known  mineral  values  in  the  subject 
lands  except  that  the  lands  have  been 
classified  as  prospectively  valuable  for 
oil  and  gas. 

Publication  of  this  notice  in  the 
Federal  Register  segt«gates  the  mineral 
interests  owned  by  the  United  States 
from  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  se^«gative 
effect  shall  terminate  270  days  from  the 
publication  of  this  notice  or  upon  final 
disposition  of  this  action,  whichever 
occurs  Hrst. 


FOR  FURTHER  mPORMATNM  CONTACT: 

Janice  MaChipiness,  Bear  River 
Resource  Area  Realty  Spedaliat.  2370 
South  2300  West.  Salt  Lake  Qty.  Utah 
84119,  or  call  at  (801)  977-4300. 

Deane  H.  Zeller, 

District  Manager. 

[FR  Doc.  92-1151  Filed  1-15-92;  8:45  am] 

MUma  COM  4>1MNMi 

(WY-92O-41-S700;  WYW112MSI 

Notice  Of  Propoaed  Reinstatement  Of 
Terminated  OH  and  Qas  Lease 

January  9, 1992. 

Pursuant  to  the  provisions  of  Public 
Law  97-451, 96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(l],  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYWll2g53  for  lands  in 
Campbell  County,  Wyoming,  was  timely 
nied  and  was  accompanied  by  all  the 
requited  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW112953  effective  October  1. 
1991,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Floranoe  R.  Spaltx, 
Supervisory  Land  Law  Examiner. 
[FR  Doc.  92-1177  Filed  l-lS-92;  8:45  am] 
■UMM  COOC  4310-IMI 


[AZ-04(>r5410-10-A012] 

Notice  Of  Receipt  of  AppBcaUon 
Numlwr  AZA  2S9S0  for  tfw 
Conveyance  of  Federally-Owned 
Mineral  Interests;  Safford  District,  AZ 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice  of  receipt  of  conveyance 
of  mineral  interest  application  AZA 
25950  in  Cochise  County. 

summary:  Notice  is  hereby  given  that 
pursuant  to  section  209  of  the  Act  of 
October  21, 1976, 90  Stat.  2757. 
Lawrence  E.  Clark  and  Ruth  D.  Clark, 
husband  and  wife,  have  applied  to 


purchase  the  mineral  estate  described 
as  follows: 

CHa  and  SaU  River  Meridian.  Arizona 

T.  24  S..  R.  22  E., 
Sec.  9.  NEytSEy4. 
Containing  40.00  acres,  more  or  less. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  public  land 
laws  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interest,  upon  final 
rejection  of  the  application  dr  two  years 
from  the  date  of  filing  of  the 
applications,  October  1, 1991,  whichever 
occurs  first. 

SUPPLEMENTARY  INFORMATION: 
Additional  information  concerning  this 
application  may  be  obtained  from  the 
District  Realty  Si>eciatist,  Safford 
District  Office,  425  E.  4th  Street,  Safford. 
Arixona  85546. 

Dated:  December  20, 19B1. 
Ray  A.  Brady, 
District  Manager. 

[FR  Doc  92-1176  Tiled  1-15-82:  &45  am] 
MUJNQ  cow  «I1»-3I-M 


[CO-050-4212-13] 

f 

Notice  of  Realty  Action 

agency:  Bureau  of  Laiid  Management, 

Interior. 

action:  Notice  of  realty  action, 

COC51326  exchange  of  private  lands  in 

Park  County  for  public  lands  in  Custer, 

Fremont  and  San  Miguel  Counties. 

Colorado 

summary:  The  following  public  land  has 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  USC 1716: 

T.20S..  R.72W..  Sixth  P.M. 

Section  20:  SEWNEK,  NW^tSEV^i.  EWSEM 

Section  28:  SWt^WM 
T.21S.  R-72W. 

Section  3:  NE  V4SW  V4  (less  MS  67  *  68) 

Section  5:  Lot  2.  SWV«NEV4,  SV4NWy4. 
EV^SWVi.W%SEy4 

Section  6:  Lot*  8,  7.  S  HNE% 

Section  7:  Lots  1. 2 

Sectian8:NV4SE% 

Sections:  WMiSW% 

Section  22:  NW^^NEWi 
T.21S..  R.73W. 

Section  15:  SV&SW14 

Section  22:  NViNEM 
T.22S..  R.71W. 

Sectk>n4:LolS.SW%SWM 

Section  5:  Lota  15. 16, 21  and  23 
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Section  6:  Lot  13 

Section  8:  NEV4NEy4,  NWy4NWy4 

Section  9:  Lots  4, 5  and  10 
T.23S..  R.70W. 

Section  27:  SWy4 

Section  28:  EViSEy4 

Section  33:  NEy4NEy4 
T.24S..  R.72W. 

Section  8:  SViSEy4 

Section  9:  SWy4SWy4 

Section  17:  NEy4.  SEy4NWy4.  NEy4SEy4 
T.  43N..  R.11W.,  N.M.PAi. 

Section  23:  SEy4NEy4,  NWy4SEy4 

Containing  2,110.88  acres. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
private  land  from  Shepard  and 
Association: 


T.15S..  R.73..  Sixth  P.M. 

Section  19:  All 

Section  20:  SWy4NEy4.  SV^NWy4.  swy4 

Section  29:  N^4NWy4  1 

Section  30:  Lots  1.  2,  and  7        | 
T.15S..  R.74W. 

Section  24:  LoU  1.  2. 3.  EV^NEy4, 

NEy4Swy4.  sv4swy4.  NV4SEy4 

Section  25:  Lots  1  thru  9.  SEy4NE, 

swy4Nwy4.NV4SEy4 

(Excluding  a  20  acre  parcel  conveyed  by 
metes  and  bounds] 
Containing  1,882.41  acres. 

The  purpose  of  the  exchange  is  to 
obtain  private  land  containing  important 
riparian,  wildlife,  recreation  and  other 
public  values,  while  disposing  of 
scattered  parcels  of  public  land  which 
are  scattered,  difficult  to  manage  tracts 
without  public  access.  The  proposed 
exchange  is  consistent  with  the 
objectives  of  the  land  use  plan  for  the 
affected  lands. 

Any  differences  in  the  appraised 
values  of  the  offered  and  selected  lands 
will  be  equalized  through  acreage 
adjustments  or  cash  payment 
DATES:  Interested  parties  may  submit 
written  comments  to  the  Canon  City 
District  Manager  on  or  before  March  2, 
1992. 

AOOMESSCS:  Bureau  of  Land 
Management,  Canon  City  District,  P.O. 
Box  2200,  Canon  City.  CO  81215-2200. 
FOn  RMTHER  INFORMATIOM  CONTACT: 
Stu  Parker,  (719)  275-0631. 
SUPPLEMENTARY  INFORMATION:  The 

exchange  will  involve  both  the  surface 
and  subsurface  estates  and  will  be 
subject  to  valid  existing  rights  on  both 
the  offered  and  selected  lands.  This 
notice  segregates  the  public  lands 
described  above  from  entry  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  for  2  years 
from  publication  or  until  patent  issues. 
Any  adverse  comments  will  be 
evaluated  by  the  District  Manager  who 
may  vacate,  modify,  or  continue  this 


realty  action  and  issue  a  ffnal 

determination. 

OonnM  R.  Sparks. 

Distriqt  Manager. 

[FR  Doc.  92-1178  Filed  1-1&-92: 8:45  am] 

MLUNQ  COOC  431«-Ja-M 


[WY-93(M214-10;  WYW 12310S] 

Proposed  Wittidrawal  and  PubHc 
Meeting;  Wyoming 

AOENCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
5,417.43  acres  of  Federal  surface  and 
mineral  estate,  and  40.00  acres  of 
Federal  mineral  ntfrta  in  Pitf^nm 
County  to  protect  important 
paleontological  resource  values  that 
were  recently  discovered  near  Greybull, 
Wyoming.  This  notice  closes  the  land 
for  up  to  2  years  from  surface  entry  and 
mining. 

DATES:  Conunents  on  the  proposed 
withdrawal  must  be  received  by  April 
15, 1992. 

ADDRESSES:  Conunents  should  be  sent 
to  the  Wyoming  State  Director,  BLM, 
2515  Warren  Avenue,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003. 
FOR  FURTHER  INFORMATION  CONTACT 
Tamara  Gertsch,  BLM  Wyoming  State 
Office,  307-775-6115. 
SUPPLEMENTARY  INFORMATION:  On 
January  6, 1992,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  public 
land  from  settlement,  sale,  location,  or 
entry  under  the  general  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights: 

Sixth  Principle  Meridian 

T.  54  N.  R.  91  W. 
Sec.  4.  lots  1  and  2,  S^NEy4.  SEy4SWy4, 

SEy4: 
Sec.  5.  SEy4NEy4,  SEy4SWy4,  SEy4; 
Sec.  7,  lots  9, 10,  and  13; 
Sec.  8,  NV^.  SWy4,  NV^SEy4,  SWy4SEy4; 
Sec.  9,  lots  1-14: 
Sec.  16,  NEy4,  SWy4; 
Sec  17.  WV4NEy4.  SEy4NEy4,  WV4,  SEy4; 
Sea  18,  lots,  5-11; 
Sec.l9.EV4,NEy4NWy4: 
Sec.  20,  NV^,  NViSWy4.  swy4Swy4, 

EV&SEy4; 
Sec.  21,  NV4NWy4.  SWy4NWy4,  ViVtSZV*; 
Sec.  29.  EV4NEy4,  SWy4NEy4,  WV4.  HVt 

SEy4,  swy4SEy4: 

Sec  30,  NEy4,  NEy4NWy4,  NViSEy4, 

SEy4SEy4: 
Sec  31,  lot  5: 

Sec  32.  w>4NEy4.  rawy4,  NEy4Swy4, 

WV4SEy4. 


The  area  described  contains  5,457.43  acres- 
in  Big  Horn  County,  Wyoming.  > 

The  land  in  the  SEy4NEV4  of  section 
17  is  private  surface  estate.  Therefore, 
this  withdrawal  will  only  segregate  the 
locatable  mineral  estate  on  this  parcel 
of  land. 

The  purpose  of  the  withdrawal  is  to 
protect  and  preserve  significant,  fragile, 
world-class  paleontological  resources. 
This  protection  will  allow  completion  of 
sci^ntiHc  research  and  recovery  and 
provide  information-for  the  development 
of  appropriate,  long-term  management 
of  the  resource. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Wyoming  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  a  public 
meeting  will  be  held  in  connection  with 
the  proposed  withdrawal.  A  notice  of 
the  time  and  place  will  be  published  in 
the  Federal  Register  at  least  30  days 
before  the  scheduled  date  of  the 
meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Re^ster,  the  land  will  be 
segregated  as  speciffed  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  ri^ts-of-way, 
cooperative  agreements,  or 
discretionary  land  use  authorizations  of 
a  temporary  nature  which  do  not 
significantly  disturb  the  surface  of  the 
land  or  impair  the  existing  values  of 
area. 

Dated:  January  9, 1992. 
Ray  Brubaker, 
State  Director,  Wyoming. 
[FR  Doc  92-1158  Filed  1-15-92;  8:45  am] 
BHJJNO  CODE  4310-»4I 


Fish  and  Wildlife  Servict 

Notice  of  AvailabHity  of  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Ckmstnictlon  of  a  Lake 
at  the  Brushy  Creek  State  Recreatkm 
Area,  Webster  County,  lA 

agency:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice. 
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:  This  notice  advitet  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(FWS)  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS). 
whidMS  available  for  public  review, 
llie  DEIS  evaluates  a  proposal  of  the 
Iowa  Department  of  Natural  Resource 
to  construct  a  600-acre  lake  at  the 
Brushy  Qedc  State  Recreation  Area 
(BCSRA)  in  Webster  County.  Iowa,  widi 
funding  provided  through  the  Federal 
Aid  in  Sport  Fish  Restoration  Act.  The 
primary  purposes  of  the  proposed  lake 
development  are  to  provide  a  fishery 
resource  in  north-central  Iowa  and  to 
meet  water-oriented  recreational  needs 
of  the  area  while  maintaining 
environmental  quality.  Other 
alternatives  considered  in  detail  in  the 
DEIS  include  the  construction  of  a 
complex  of  three  tributary  lakes  of  16, 
17,  and  55  acres,  and  the  No  Action 
alternative,  which  would  upgrade 
existing  facilities  but  would  not  involve 
construction  of  a  lake(8).  Public 
conmient  on  the  DEIS  is  soUdted 
pursuant  to  National  Environmental 
Policy  Act  regulations  (40  CFR  1503.1). 
Public  meetings  will  be  convened  as 
described  below. 

dates:  Written  comments  on  the  DEIS 
should  be  received  at  the  address  below 
by  March  16. 1992.  Public  meetings  will 
be4ield  at  the  Holiday  Inn  located  at 
2001  Highway  169  South  in  Fort  Dodge, 
Iowa,  on  Wednesday,  February  19, 1992. 
The  public  meetings  will  be  held  at  2 
p.m.  and  7  pjn. 

addresses:  Written  commoits  should 
be  addressed  to:  Regional  Director, 
North  Central  Region.  U.S.  Fish  and 
Wildlife  Service,  Bishop  Henry  Whipple 
Federal  Building.  1  Federal  Dri\B,  Fort 
Snelling,  Minnesota  55111-4056. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Pederson.  Fisheries  Biologist. 
U.S.  Fish  and  Wildlife  Service.  Bishop 
Henry  Whipple  Federal  Building.  1 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111-4056— Telephone:  (612)  725-3596. 
Individuals  wishing  copies  of  this  DEIS 
for  review  should  immediately  contact 
Mr.  Pederson.  Copies  have  beien  sent  to 
all  agencies  and  organizations  who 
participated  in  the  scoping  process  and 
to  all  others  who  have  already 
requested  copies. 

SUPPLEMENTARY  INTORMATION:  Mr. 

Robert  Kriska  is  the  primary  author  of 
this  document.  Hie  FWS,  Department  of 
the  Interior,  has  prepared  a  DEIS  on  the 
proposal  to  provide  funding  through  the 
Federal  Aid  in  Sport  Fish  Restoration 
Act  to  the  Iowa  Department  of  Natural 
Resources  to  construct  a  recreational 
lake  at  the  BCSRA  in  north-central  Iowa 
Near  Fort  Dodge.  Iowa.  The  lake  wodd 
have  a  surface  area  of  690  acres,  a 


maximum  depth  of  75  feet  a  mean  dqith 
of  29  feet  and  18  miles  of  shoreline,  llie 
BCSRA  is  a  4,200-acK  state-owned 
recreation  area  located  along  Bnishy 
Creek,  which  is  a  small  tributary  of  the 
Des  Moines  River. 

This  action  is  designed  to  provide  a 
fishery  resource  in  north-central  Iowa 
and  to  meet  the  water-oriented 
recreational  needs  of  the  area  in  a 
natural  setting  while  maintaining 
environmental  quality.  The  proposed 
lake  will  serve  an  11-county  area  within 
a  50-nule  driving  distance  of  the  BCSRA, 
with  visitation  anticipated  from 
locations  outside  of  this  area.  The  need 
for  more  public  recreational  lakes  in 
Iowa  has  been  expressed  in  various  , 
surveys,  including  surveys  conducted  in 
1968, 1985,  and  1990.  In  addition,  the 
Iowa  State  Comprehensive  Outdoor 
Recreation  iHan  prepared  in  1968 
docimiented  the  need  for  recreational 
lakes  in  north-central  Iowa  compared  to 
other  areas  of  the  state. 

The  DEIS  documents  a  number  of 
impacts  associated  with  construction  of 
a  eso-acre  lake  (preferred  alternative). 
Among  the  socio-economic  impacts 
include  disruptions  to  adjacent  residents 
associated  with  increased  trafBc  and 
influx  of  visitors;  potential  Hooding  of 
adjacent  agricultural  properties  during 
maximum  storm  events,  requiring 
acquisition  of  ponding  easements;  and, 
increased  qwnding  in  the  local  area 
associated  with  lake  construction  and 
visitors.  Major  impacts  to  natural  and 
scenic  resources  include  inundation  of 
approximately  6.2  miles  of  ftushy 
Creek,  eliminating  74  percent  of  the 
Brushy  Creek  stream  habitat; 
elimination  of  31  percent  of  wooded 
habitat  15  percent  of  mature  upland 
forest  54  percent  of  wetland  habitat 
and  one  acre  of  prairie  habitat  in  the 
area;  and,  creation  of  690  acres  of  lake- 
type  habitat  providing  associated  water- 
oriented  recreational  opportunities  and 
scenic  diversity  in  the  area. 

Impacts  associated  with  the  tributary 
lakes  and  No  Action  alternatives,  both 
beneficial  and  adverse,  would  generally 
be  less  than  with  the  preferred 
alternative.  Impacts  associated  with  the 
tributary  lakes  alternative  would 
include  a  lesser  degree  of  disruption  of 
local  residents  based  on  the  attraction 
of  fewer  visitors  to  the  area;  reduced 
potential  for  flooding  adjacent 
agricultural  lands,  requiring  fewer 
ponding  easements;  and.  a  reduced  level 
of  spending  in  the  local  area.  It  would 
also  elhninate  8  percent  of  wooded 
areas,  8  percent  of  mature  upland 
habitat  and  12  percent  of  wetland 
habitat  in  the  area,  as  well  as  create  a 
lesser  deg^  of  scenic  diversity.  The  No 


Action  altematrve  woidd  essentially 
maintain  the  existing  conditions  in  the 
area,  with  the  exception  of  the 
devekipment  of  minor  recreational 
facilities  over  time. 

Other  governmental  agencies  and 
several  members  of  the  general  public 
contributed  to  the  planning  and 
evaluation  of  the  proposal  and  to  the 
preparation  of  this  DEIS.  The  Notice  of 
Intent  to  prepare  diis  DEIS  was 
published  in  the  February  13, 1990, 
Federal  Register. 

All  agencies  and  individuals  are  urged 
to  provide  comments  and  suggestions 
for  improving  this  DEIS  by  the  comment 
deadline  noted  previously.  All 
comments  received  by  this  date  will  be 
considered  in  preparation  of  the  Final 
EIS  for  the  proposed  action. 

The  FWS  has  determined  that  this 
document  does  not  contain  a  major 
proposal  requiring  preparation  of  an 
economic  impact  analysis  under 
Executive  Order  11821  as  amended  by 
Executive  Order  11949  and  OMB 
Circular  A-107. 

Dated:  January  9, 1992. 
lames  C  Ciitmaii. 
Regional  Director. 
[FR  Doc  92-1154  Filed  1-15-82: 8:45  ami 


AvallabHity  of  the  Dnft  Envlronnwntil 
AssMsmmt  for  tfM  Propo— d  Crane 
MMdovvs  MrtioiMl  WHdlM*  ftofug*  in 
Morrison  County.  MN 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action;  Notice. 

summary:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service 
(Service]  will  release  a  Draft 
Environmental  Assessment  (EA)  for  the 
proposed  Crane  Meadows  National 
Wildlife  Refuge  located  in  the  Rice  and 
SkunkXakes  weUand  complex  of 
Morrison  County,  Minnesota.  The  EA 
evaluates  four  alternatives  on  the  basis 
of  their  biological  and  socioeconomic 
impacts.  The  preferred  alternative  of  the 
Service  would  establish  a  13.540-acre 
national  wildlife  refuge  composed 
predominanUy  of  wetland  habitat. 
Comments  on  the  EA  are  solicited.  This 
notice  is  being  furnished  as  a 
supplemental  to  the  National 
Environmental  Policy  Act  Regulations 
(40  CFR  1501.7). 

dates:  Comments  on  the  EA  will  be 
accepted  between  January  15. 1992  and 
February  15, 1992.  A  public  meeting  will 
be  held  February  4, 1992. 7  to  10  p.m.. 
Little  Falls  High  School  Commons,  1001 


.    ; 
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Southeast  Fifth  Avenue,  Little  Falls. 
Minnesota  56551. 

addresses:  Copies  of  the  EA  can  be 
obtained  from:  Regional  Director  U.S. 
Fish  and  Wildlife  Service;  Bishop  Henry 
Whipple  Federal  Building,  One  Federal 
Drive,  Fort  Snelling.  Minnesota  55111- 
4056;  Attention  Don  Hultman,  Project 
Manager. 

FOR  FURTHER  INFORMATION  CONTACT: 
Don  Hultman,  Project  Manager,  U.S. 
Fish  and  Wildlife  Service;  Bishop  Henry 
Whipple  Federal  Building,  One  Federal 
Drive,  Fort  Snelling,  Minnesota  55111- 
4056  (612)  725-3306. 

Individuals  wishing  copies  of  this 
Draft  EA  for  review  should  immediately 
contact  the  above  individual.  Copies 
have  been  sent  to  all  agencies  and 
individuals  who  participated  in  the 
scoping  process  and  to  all  others  who 
have  already  requested  copies. 
SUPPLEMENTARY  INFORMATION:  Don 
Hultman  is  the  primary  author  of  this 
document. 

The  Fish  and  Wildlife  Service 
(Service),  Department  of  the  Interior, 
will  release  a  Draft  Environmental 
Assessment  (EA)  evaluating  the 
biological  and  socioeconomic  impacts  of 
establishing  the  Crane  Meadows 
National  Wildlife  Refuge  (Refuge)  ii\ 
Morrison  County,  Minnesota.  The  study 
area  encompasses  the  Rice  and  Skunk 
Lakes  wetland  complex,  5  miles 
southeast  of  Little  Falls.  Minnesota. 

The  primary  purposes  for  the 
proposed  Refuge  are  to  protect,  restore, 
and  manage  wetlands  in  support  of  the 
National  Wetlands  Priority 
Conservation  Plan  and  the  Prairie 
Pothole  Joint  Venture  of  the  North 
American  Waterfowl  Management  Plan; 
to  enhance  waterfowl  and  other 
migratory  bird  habitat;  to  protect  habitat 
for  threatened  and  endangered  wildlife; 
to  promote  and  preserve  biodiversity; 
and  to  provide  wildlife-oriented 
recreation  and  education. 

The  Service  formulated  a  "no  action" 
and  three  "action"  alternatives  that 
offer  a  variety  of  options  designed  to 
accommodate  and  respond  to  public  and 
Service  concerns  collected  during  the 
scoping  process.  Any  acquisition 
proposed  as  part  of  these  alternatives 
woiild  be  consistent  with  the  Service's 
policy  of  acquiring  lands  from  willing 
sellers  at  appraised  market  value.  These 
alternatives  are  summarized  as  follows. 

Alternative  1:  No  Action — the  Service 
would  not  establish  a  national  wildlife 
refuge. 

Alternative  2:  The  Service  would 
acquire  interest  in  10,044  acres  to  create 
a  refuge  encompassing  10.740  acres. 

Alternative  3:  The  Service  would 
acquire  interest  in  12,845  acres  to  create 


a  refuge  encompassing  13.540  acres.  This 
is  the  Service's  Preferred  Alternative. 

Alternative  4:  The  Service  would 
acquire  interest  in  15.621  acres  to  create 
a  refuge  encompassing  16.473  acres. 

The  environmental  review  of  this 
project  has  been  conducted  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  amended  (42  U.S.C. 
4371  etseq.),  NEPA  Regulations  (40  CFR 
1500-1508),  other  applicable  Federal 
regulations,  and  Service  procedures  for 
compliance  with  those  regulations. 

Copies  of  the  Final  Environmental 
Assessment  will  be  available  to  the 
public  30  to  60  days  following  the 
conclusion  of  the  comment  period. 

Dated:  January  10, 1992. 
Jamj^  Gritman. 

Regional  Director. 

(PR  Doc.  92-1153  Filed  1-15-92;  8:45  am] 
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ICaM  Number  N-54955] 

Notice  Of  Intent  (Notice)  To  Prepare  an 
Environmentai  Impact  Statement  on 
the  Proposed  Mineral  Wittidrawal  at 
Desert  National  Wildlife  Range 
(Range),  Lincoln  and  Clark  Counties, 
Nevada,  and  To  Hold  Public  Meetings 
To  Receive  Comments  on  ttie 
Proposed  Mineral  Withdrawal 

agency:  U.S.  Fish  and  Wildlife  Service 
(lead  agency),  U.S.  Bureau  of  Land 
Management,  and  U.S.  Air  Force 
(cooperating  agencies). 
action:  Notice  of  intent. 

SUMMARY:  This  Notice  advises  the 
public  that  the  U.S.  Fish  and  Wildlife 
Service  (Service),  Bureau  of  Land 
Management  (Bureau),  and  U.S.  Air 
Force  (Air  Force)  intend  to  gather 
information  necessary  for  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  on  the  proposed  mineral 
withdrawal  at  Desert  National  Wildlife 
Range.  In  addition,  a  proposed 
withdrawal  of  more  than  5,000  acres 
requires  a  public  meeting  to  receive 
comments  on  the  proposal.  This  Notice 
is  being  furnished  pursuant  to  the 
Council  on  Environmental  Quality 
Regiilations  for  Implementing  National 
Environmental  Policy  Act's  (NEPA) 
Regulations  (40  CFR  1508.22. 
SCOPING  information:  Two  public 
meetings  will  be  held  by  the  Service  to 
identify  issues  and  take  comments 
related  to  the  proposed  writhdrawaL 
These  meetings  will  be  held  in  Las 
Vegas  and  Alamo,  Nevada,  at  the  times 
and  locations  noted  below.  The  scoping 
period  will  begin  on  February  1, 1992, 
and  end  on  March  15, 1992.  Interested 


agencies,  organizations,  and  individuals 
are  encouraged  to  provide  written 
comments  to  the  Service  during  the 
scoping  period. 

SCHEDULE  OF  PUBUC  SCOPING  MEETINGS: 

February  25, 1992,  7  p.m.  to  9  p.m.,  Clark 
County  Commission  Meeting  Room,  225 
Bridger  Avenue,  Las  Vegas,  Nevada  and 
February  27, 1992, 7  p.m.  to  9  p.m., 
Lincoln  County  Annex,  Alamo,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT 

Mark  Strong,  EIS  Team  Leader,  Desert 
National  Wildlife  Range  Mineral 
Withdrawal,  U.S.  Fish  and  Wildlife 
Service,  Eastside  Federal  Complex,  911 
Northeast  11th  Avenue,  Portland, 
Oregon  97232-4181.  (503)  231-2235. 
WRrrTEN  COMMENTS  INFORMATION: 
Written  comments  must  be  received  by 
March  15, 1992.  Address  vmtten 
comments  to  Mark  Strong,  EIS  Team 
Leader,  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fish  and  Wildlife  Service  proposes  to 
withdraw  approximately  740,000  acres 
of  the  Desert  National  Wildlife  Range 
from  mining  entry  for  a  period  of  20 
years  to  protect  the  biological  integrity 
of  the  Range.  The  remainder  of  the 
Range  is  overlapped  by  the  Nellis 
Bombing  and  Gunnery  Range 
withdrawal,  and  is  closed  to  mining 
under  Public  Law  99-606.  A  notice  of  the 
proposed  withdrawal  was  published  in 
the  Federal  Register  (Vol.  56,  No.  202,  p. 
52283)  on  October  18, 1991.  That  notice 
closed  the  Range  from  mining  for  up  to  2 
years.  The  Range  will  remain  open  to 
applications  under  the  mineral  leasing 
laws. 

The  Range  was  established  in  1936  by 
Executive  Order  of  President  Franklin  D. 
Roosevelt.  A  wilderness  proposal  for  80 
percent  of  the  Range  was  sent  to 
Congress  for  consideration  in  May  1974, 
but  has  not  been  acted  upon.  The  Range 
was  established  for  the  protection, 
enhancement  and  maintenancf;  of 
wildlife,  especially  the  desert  bighorn 
■sheep  and  its  habitat.  Other  objectives 
of  the  Range  are  to  protect  the  desert 
tortoise  (a  Federally  listed  threatened 
species)  and  to  protect  an  outstanding 
example  of  a  diverse  desert  ecosystem. 

All  interested  parties  are  urged  to 
provide  written  comments  regarding  the 
scope  of  the  EIS,  alternatives  to  be 
developed,  and  potentially  significant 
environmental  impacts  which  may  occur 
from  implementation  of  the  withdrawal 
or  any  alternatives.  Comments  are  due 
by  March  15, 1992. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  NEPA  (42 
U.S.C.  et  seq.).  Council  for 
Environmental  Quality  Regulations  for 
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Implementing  NEPA  {40  CFR 1500.  et 
seq.),  other  appropriate  Federal 
regulations,  and  Service,  Bureau,  and 
Air  Force  policies  for  compliance  with 
those  regulations. 

Dated:  December  26. 1991. 
Williani  F.  Shake. 

Acting  Regional  Director.  Fish  and  Wildlife 
Service. 
(FR  Doc.  91-1175  Filed  1-15-91;  8:45  am) 
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National  Park  Service 

Civil  War  Sites  Advisory  Commission; 
Meetings 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting  of  the  Civil 
War  Sites  Advisory  Commission. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  5  U.S.C.  appendix  (1988),  that  a 
meeting  of  the  Civil  War  Sites  Advisory 
Commission  will  be  held  on  February  1, 
1992.  and  on  February  3, 1992.  at  the 
Holiday  Inn.  Crown  Plaza  in  Nashville, 
TN. 

The  February  1  meeting  (Saturday) 
will  begin  at  1  p.m.  and  conclude  not 
later  than  6  p.m.  The  February  3  meeting 
(Monday)  will  begin  at  9  a.m.  and 
conclude  not  later  than  2  p.m. 

This  meeting  constitutes  the  fifth 
meeting  of  the  Commission.  On 
Saturday,  the  Commissioners  will 
discuss  the  progress  of  the  Commission 
Study  and  other  Commission  business 
and  will  welcome  input  from  members 
of  the  public  regarding  issues  related  to 
the  preservation  and  protection  of  Civil 
War  sites.  The  Monday  meeting  will 
focus  primarily  on  discussion  of 
specialized  subjects  as  they  relate  to 
preserving  and  protecting  Civil  War 
sites. 

Space  and  facilities  to  accommodate 
members  of  the  public  may  be  limited 
and  persons  will  be  accommodated  on  a 
first-come,  first-served  basis.  Anyone 
may  file  with  the  Commission  a  written 
statement  concerning  matters  to  be 
discussed. 

Persons  wishing  further  information 
concerning  the  meeting,  such  as  the 
specific  location  of  the  meeting,  or  who 
wish  to  submit  written  statements,  may 
contact  Ms.  Jan  Townsend,  Interagency 
Resources  Division.  P.O.  Box  37127, 
Washington.  DC  20013-7127  (telephone 
202-343-9549)  or  Mr.  Herbert  L.  Harper. 
Executive  Director,  Tennessee 
Historical  Commission,  701  Broadway. 
Nashville.  TN  37243-0442  (telephone 
615-742-6716).  Draft  summary  minutes 


of  the  meeting  will  available  for  public 
inspection  about  8  weeks  after  the 
meeting,  in  room  6111. 1100  L  Street. 
NW..  Washington.  DC. 

Dated:  lanuary  10, 1992. 
Lawrence  E.  Aten, 

Acting  Executive  Director  and  Chief. 

Interagency  Resources  Division. 

[FR  Doc.  92-1206  Filed  1-15-92;  8:45  am] 

BILUNO  COOC  4310-70-11 

Delaware  Water  Gap  National 
Recreation  Area 

agency:  National  Park  Service; 

Delaware  Water  Gap  National 

Recreation  Area  Citizens  Advisory 

Commission. 

ACnow:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the  date 
for  the  next  meeting  of  the  Delaware 
Water  Gap  National  Recreation  Area 
Citizens  Advisory  Commission.  Notice 
of  said  meeting  is  required  under  the 
Federal  Advisory  Committee  Act. 
dates:  February  15, 1992. 
time:  9  a.m. 

location:  Pinchot  Institute  for 
Conservation  (Grey  Towers)  Milford, 
PA. 

agenda:  The  agenda  will  be  devoted  to 
committee  reports.  Superintendent's 
report,  old  business,  new  business, 
correspondence,  identification  of  topics 
of  concern.  Opportunities  for  pubUc 
comment  to  the  Commission  will  be 
provided. 

FOR  FURTHER  INFORMATION  CONTACT:  . 
Richard  G.  Ring,  Superintendent; 
Delaware  Water  Gap  National 
Recreation  Area.  Bushkili.  PA  18324; 
717-586-2435. 

SUPPLEMENTARY  INFORMATION:  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission  was  established  by  Public 
Law  100-573  to  advise  the  Secretary  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  Recreation  Area 
and  its  surroundinfi  communities. 
The  meeting  willbe  open  to  the 
public.  Any  member  of  die  public  may 
file  with  the  Commission  a  written 
statement  concerning  agenda  items.  The 
statement  should  be  addressed  to  The 
Delaware  Water  Gap  National 
Recreation  Area  Qtizens  Advisory 
Commission.  P.O.  Box  284.  Bushkili.  PA 
18324.  Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting  at  the  permanent  . 


headquarters  of  the  Delaware  Water 

Gap  National  Recreation  Area  located 

on  River  Road  1  mile  east  of  U.S.  Route 

209.  Bushkili,  Pennsylvania. 

Charie*  P.  Clapper  |r.. 

Regional  Director,  Mid-Atlantic  Region. 

(FR  Doc.  92-1207  Filed  1-15-92;  8:45  am] 
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Address  for  Farmington  River  Study 
Committee  Meeting  To  Be  Held  at 
Canton  Town  HaR,  Canton, 
Connecticut  Correction 

agency:  National  Park  Service. 
action:  Notice  of  correction  of  meeting 
site. 

summary:  This  Notice  corrects  the 
address  previously  published  in  the 
Federal  Register  on  December  24, 1991, 
(56  FR  66641)  for  the  meeting  of  the 
Farmington  River  Study  Committee.  The 
correct  address  for  the  meeting  is  the 
Canton  Town  Hall,  3rd  Floor  Meeting 
Room,  Canton,  Connecticut.  The  date 
and  time  remain  unchanged:  Thursday, 
February  13. 1992, 7:30  p.m. 

Dated:  )anuary  9. 1992 
Robert  W.  Mcintosh, 
Acting  Regional  Director. 
(FR  Doc.  92-1208  Filed  1-15-92;  8:45  am| 
■HJJNO  COOC  4310-70-M 


Steering  Committee  for  the 
"Protecting  Our  National  Parks" 
Symposium;  Meeting 

agency:  National  Park  Service,  Interior. 
aCTNMC  Notice  of  Steering  Conunittee 
Meeting.  ^^__ 


Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  5  U.S.C.  appendix  (1988),  that  a 
meeting  of  the  Steering  Conunittee  for 
the  "Protecting  Our  National  Parks" 
Symposium  (now  also  commonly 
entitled.  "Our  National  Parks: 
Challenges  and  Strategies  for  the  21st 
Century")  will  be  held  at  1  p.m.  on 
Tuesday.  February  4, 1992  in  Cambridge 
Massachusetts,  concluding  no  later  than 
5  p.m.  The  meeting  will  occur  at 
Harvard  University's  John  F.  Kennedy 
School  of  Government,  Malcohn  Weiner 
Auditorium/The  Taubman  Center,  79 
John  F.  Kennedy  Street  Cambridge.  MA 
02138.  The  Kennedy  School  of 
Government  is  located  in  Harvard 
Square  and  easily  accessible  by  public 
transportation. 

By  notice  in  the  Federal  Register  of 
January  3. 1991,  the  Symposium  Steering 
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Committee  was  established  as  an 
advisory  committee  to  advise  the 
Director  of  the  National  Park  Service. 
Acting,  under  its  charter,  the  Steering 
Committee  has  planned  and  conducted 
the  symposium,  which  was  a 
cooperative  undertaking  among  the 
National  Park  Service  and  several  other 
entities  to  focus  on  National  Park 
System  issues  and  opportunities  for 
improved  park  stewardship.  Further 
background  information  may  be 
obtained  from  notices  published  in  the 
Federal  Register  of  September  19, 1991 
and  November  20, 1991. 

As  is  indicated  in  the  referenced 
notices,  the  Steering  Committee 
established  four  "Working  Groups"  to 
assemble  information  and  preliminary 
recommendations  on  specific  issues  and 
to  preside  over  discussion  of  the  issues 
at  the  symposium,  which  was  held  in 
Vail,  Colorado.  October  7-10, 1991.  The 
Closing  General  Session  of  the 
Symposium  was  opened  to  public 
participation,  to  allow  public  comment 
on  the  Working  Group  recommendations 
as  they  existed  at  that  time.^Based  on 
the  symposium  discussion,  the  four 
Working  Groups  then  completed  final 
recommendations  to  the  Steering 
Committee.  The  final  Working  Group 
■  recommendations  were  made  available 
for  public  review  by  interested  parties, 
during  a  comment  period  which  ended 
December  13. 1991.  On  December  17. 
1991  the  Steering  Committee  convened 
in  Washington,  DC  to  review  the  final 
Working  Group  recommendations  and 
the  written  public  comments,  and  to 
receive  further  oral  comment  from 
interested  parties. 

Based  on  the  above  inputs  and 
meetings,  draft  Committee 
recommendations  to  the  National  Park 
Service  Director  are  being  prepared.  The 
purpose  of  the  February  4  meeting  is  to 
review  the  draft  recommendations, 
discuss  and  modify  them  as  the 
Committee  sees  fit.  and  formally  adopt 
the  final  recommendations  that  will 
comprise  the  Committee's  report  to  the 
Director. 

The  February  4  meeting  will  be  held  in 
conformance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act, 
including  an  opportunity  for  public 
comment  as  the  final  recommendations 
are  formulated.  The  Steering  Committee 
Chairman  may,  however,  restrict  the 
length  of  public  comments  as  necessary 
to  complete  the  Committee's  agenda  no 
later  than  5  p.m.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis. 

Persons  wishing  further  information 
on  the  meeting  may  contact  the  Steering 


Committee  Chairman.  Mr.  William  J.  - 

Briggle.  Pacific  Northwest  Regional 

Office.  National  Park  Service.  83  South 

King  Street,  suite  212.  Seattle, 

Washington  98104  {telephone  206-553- 

4653). 

Herbert  S.  Cables.  |r.. 

Deputy  Director. 

(FR  Doc  92-1209  Filed  1-15-92;  8:45  am} 
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Issued  January  9, 1992. 
Kenneth  R.  Mnon. 

Secretary 

[FR  Doc  92-1110  Filed  1-15-92;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-3131 

Tuna:  Current  Issues  Affecting  the  U.S. 
Industry 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Time  and  place  on  public 
hearing. 

summary:  Notice  is  hereby  given  that 
the  public  hearing  in  connection  with 
this  investigation  will  be  held  at  the 
Sheraton  Los  Angeles  Harbor,  601  South 
Palos  Verdes  Street.  San  Pedro. 
California  90731-3329.  beginning  at  9:30 
a.m.  (Pacific  Standard  Time)  on 
Tuesday,  February  4. 1992.  The  hearing 
will  be  continued  on  Wednesday, 
February  5, 1992,  if  necessary.  Notice  of 
the  investigation  and  hearing  was 
published  in  the  Federal  Register  of 
September  18, 1991  (56  FR  47226).  All 
persons  will  have  the  right  to  appear  by 
counsel  or  in  person,  to  present 
testimony,  and  to  be  heard.  Requests  to 
appear  at  the  public  hearing  should  be 
filed  with  the  Secretary,  United  States 
International  Trade  Commission,  500  E 
St.  SW..  Washington,  DC,  20436.  no  later 
than  noon  (Eastern  Standard  Time). 
January  23. 1992.  Persons  testifying  at 
the  hearing  are  encouraged  to  file 
prehearing  briefs  or  statements;  the 
deadline  for  filing  such  briefs  or 
statements  (a  signed  original  and  14 
copies]  is  January  27. 1992;  and  the 
deadline  for  filing  posthearing  briefs  or 
statements  is  April  15. 1992.  Any 
confidential  business  information 
included  in  such  briefs  or  statements  or 
to  be  submitted  at  the  hearing  must  be 
submitted  in  accordance  with  the 
procedures  set  forth  in  S  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6). 

Hearing-impaired  persons  are  advised 
that  information  on  this  investigation 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
2648. 
By  order  of  the  Commission. 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-347  (Sub4la  1X)1 

Rorida  West  Coast  Railroad  Co.— 
Abandonment  Exsmption— Gilchrist 
and  Levy  Counties,  FL 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


summary:  The  Conmiission.  under  49 
U.S.C.  10505.  exempts  Florida  West 
Coast  Raiboad  Company  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903-10904  to  abandon  its  9.9-mile  rail 
line  between  milepost  806.5  at  Wilcox 
and  milepost  816.4  at  Chiefland.  in 
Gilchrist  and  Levy  Counties.  FL.  subject 
to  environmental^  historic  preservation, 
and  standard  labor  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
15. 1992.  Formal  expressions  of  intent  to 
file  an  offer  •  of  financial  assistance 
under  49  CFR  1152,27(c)(2)  must  be  filed 
by  January  27. 1992.  petiUons  to  stay 
must  be  filed  by  January  31. 1992.  and 
petitions  for  reopening  must  be  filed  by 
February  10. 1992.  Requests  for  a  public 
use  condition  must  be  filed  by  January 
10. 1992. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-347  (Sub-No.  IX)  to:  (1) 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioner's  representative:  John  D. 
Heffner.  Gerst.  Heffner.  Carpenter  & 
Podgorsky.  Suite  1107. 1700  K  Street, 
NW..  Washuigton.  DC  20006. 
FOR  HIRTHER  INFORMATION  CONTACT. 
Joseph  H.  Dettmar.  (202)  927-5660  (TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call. 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 


'  See  Exempt  of  Rail  Line  Abaondment— Offers 
of  Finon.  Assist.,  4  LCC2d  164  (1987). 
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hearing  impaired  is  available  through 
TDD  services  (202)  927-5721). 

Decided:  January  6, 199^ 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L.  Stiickkad.  fr.. 
Secretary. 

[FR  Doc.  62-1150  Filed  1-15-S2: 8:45  am] 
HLUNO  COOK  701S-ei^ 

[Docket  No.  AB-361  (Sub-No.  IX)] 

Michigan  Shore  Railroad,  bic; 
Abandonment  Exemption  in  Musitegon 
County,  Mi 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F— Exempt  Abandonments  to  abcuidon  a 
1.12-mile  line  of  railroad  between 
mileposts  94.8  and  95.92,  in  the  City  of 
Muskegon,  Muskegon  County,  MI. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  die  line  can  fane  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  LCX:.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of. 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
15, 1902  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 


■  A  tUy  will  be  routinely  iasued  by  the 
CommiMion  in  those  proceeding*  where  an 
infonned  decision  on  environmental  isiues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  Rail  Une*.  S  l.CC  2d  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concent*  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exempUofi. 


formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  40 
CFR  1152.27(c)(2),«  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  January  27. 
1992.*  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  5. 1992,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Michael  W. 
Blaszak,  Behiap.  Spencer,  McFarland 
and  Herman,  225  West  Washington 
Street,  Fourth  Floor,  Chicago,  IL  00606. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  21, 1992. 
Interested  persons  may  obtain  a  copy  of 
the  EA  bom  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief.  SEE  at  (202)  27S- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  publia 

Environmental  public  use,  or  train 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  7, 1992. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 
(FR  Doc.  92-1041  Filed  1-15-92;  ft45  am) 

MUrnO  COOC  TSSS41-II 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  8  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  jiotice  that  on  September  12, 1991, 
Hoffmann-La  Roche  Inc..  340  Kingsland 
Street,  Nutley.  New  Jersey  07110.  made 
application  to  the  Drug  Enforcement 


AdQiinistration  (DEA)  for  registration  as 
a  Imlk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


OruQ 


T«lralty(kocannabtnots  (7370).. 
LMOiphanol  (8220) 


SctMduta 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  (30  days 
from  publication). 

Dated:  December  30, 1991. 
GeoelLHaisUp. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(PR  Doc.  92-1140  Filed  1-15-92;  MS  am) 
Mjjm  coos  44i«-s»-it 


■  See  Exempt  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  l.CC.  2d  164  (1987). 

*  The  Commission  will  sccept  a  late-filed  trail  use 
statement  so  long  as  it  retain*  jurisdictian  to  do  sa 


LEGAL  SERVICES  CORPORATION 

Grant  Award  for  Legal  Service  State 
Support  Centers  In  the  States  of 
Delaware,  Iowa,  Kanaaa,  Nebraefca, 
and  South  Dakota 

AQCNCv:  Legal  Services  Corporation. 
action:  Announcement  of  intention  to 
award  grants.  


summary:  The  Legal  Services 
Corporation  hereby  announces  its 
intention  to  award  a  one-time,  non- 
recurring grant  to  provide  substantive 
and  training  support  to  legal  service 
programs  in  the  states  of  Delaware, 
Iowa,  Kansas,  Nebraska,  and  SouUi 
Dakota.  The  Corporation  plans  to  award 
grants  totalling  $357,143  to  the  basic 
field  program  with  the  largest  poverty 
population  in  each  said  state. 
Accordingly,  the  following  grants  will  be 
made: 


Community  Legal  Aid 

Society.  Inc. 
Legal  Services 

Corporation  of  Iowa. 
Kansas  Legal  Services 

Inc. 


DE....  $71,428.60 
lA.....  71.428.80 
KS....      71.428.80 


1930 
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Legal  Aid  Society.  Inc NE....      71.428.60 

East  River  Legal  Services ..  SD....      71.428.60 

These  one-time  grants  will  be 
awarded  pursuant  to  authority  conferred 
by  section  1006(a)(3)  of  the  L^al 
Services  Coiporation  Act  of  1974,  (Act) 
as  amended.  This  public  notice  is  issued 
pursuant  to  section  1007(f]  of  this  Act. 
with  a  request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  The  grant 
award  will  not  become  effective  and 
grant  funds  will  not  be  distributed  prior 
to  expiration  of  this  thirty-day  period. 
DATES:  All  comments  and 
recommendations  must  be  received  on 
or  before  the  close  of  business  on 
February  13, 1992,  at  the  Office  of  Field 
Services,  Legal  Services  Corporation, 
400  Virginia  Avenue,  SW.,  Washington, 
DC  20024-2751. 

FOR  nJMTHER  INFORMATION  CONTACT: 
Phyllis  Doriot,  Manager,  Grants  and 
Budgets  Division,  Office  of  Field 
Services,  (202)  663-1837. 

Dated:  January  10, 1992. 
Charles  T.  Moses, 

Deputy  Director.  Office  of  Field  Services. 
(FR  Doc.  92-1152  Filed  1-15-92;  845  am] 

BIUJMG  CODE  7OM-0t-« 


NUCLEAR  REGULATORY 
COMMISSIOM 

{DockM  Hoc  S»-2»S  and  SO-304') 


Cowmonwlth  Edison  Co^  Notics  of 
Consklsrstlon  Of  issuancs  of 
Afnsndmsnt  to  FacMty  OpMvting 
Ucenss,  Proposed  No  Significant 
Hazards  Considsration  Dstsnnination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48  issued  to  Commonwealth 
Edison  Company  (the  licensee)  for 
operation  of  the  Zion  Nuclear  Power 
Station,  Units  1  and  2,  located  in  Lake 
County,  Illinois. 

The  proposed  amendment  would 
change  the  Technical  Specifications 
Definitions  section  to  address  the 
planned  upgrade  of  the  Process 
Protection  System  from  the  current 
Westinghouse  7100  series  analog  system 
to  the  Westinghouse  EAGLE-21  digital 
system. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 


(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  signiHcant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  EAGLE-21  process  protection 
system  is  designed  to  mitigate  anticipated 
operational  occiurences  and  design  basis 
events  by  actuating  reactor  trip  and 
engineered  safeguards  signals  credited  in 
safety  analyses.  EAGL£-21  is  designed  to 
monitor  and  process  signals  for  temperature, 
pressure,  fluid  flow  and  fluid  level.  EAGLE- 
21  is  a  form,  fit  and  functional  replacement 
for  the  Westinghouse  7100  series  process 
protection  system.  A  failure  of  the  EAGLE-21 
system  will  not  produce  any  results  or  cause 
any  accidents  that  would  not  have  been 
produced  by  a  failure  of  the  existing  system. 
Although  there  are  new  failure  modes  which 
could  result  in  failure  of  an  EAGLE-21  rack. 
EAGLE-21  system  reliability/availability 
evaluations  have  concluded  that  overall 
EAGLE-21  system  availability  is  better  than 
the  present  analog  process  protection  system 
equipment  availability.  In  addition,  the 
consequences  of  a  failure  of  an  EAGLE-21 
rack  are  bounded  by  the  consequences  of  a 
loss  of  a  vital  instrument  bus  (existing  Zion 
licensing  basis).  Measures  have  also  been 
taken  to  ensure  EAGLE-21  will  perform  as 
required  to  mitigate  consequences  of 
accidents.  Therefore,  this  change,  reflecting 
installation  of  EAGLE-21,  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  EAGLE-21  process  protection  system 
is  designed  to  mitigate  anticipated 
operational  occurrences  and  design  basis 
events  by  actuating  reactor  trip  or  engineered 
safeguards  signals  credited  in  the  safety 
analyses.  EAGLE-21  is  designed  to  monitor 
and  procesa  signals  for  temperature,  pressure, 
fluid  flow  and  fluid  levels.  EAGLE-21  is  form, 
fit  and  functional  replacement  for  the 
Westinghouse  7100  process  protection 
system.  A  failure  of  the  EAGLE-21  system 
will  not  produce  any  results  or  cause  any 
accidents  that  would  not  have  been  produced 
by  a  failure  of  tlie  existing  system.  The 


EAGLE-21  system  has  been  designed  and 
independently  verified  and  validated  to  be  in 
compliance  with  the  protection  system 
functional  requirements.  Additionally,  it  has 
been  determined  that  the  EAGL£-21  system 
susceptibility  to  common  mode  failure 
mechanisms  is  reduced  based  on  an 
evaluation  of  the  performance  standards 
supported  by  the  system  reliability  study, 
design,  verification  and  validation,  and 
equipment  qualification  programs.  Thus,  this 
change  reflecting  installation  of  EAGLE-21, 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  for  tiie  Zion  Nuclear 
Generating  Station. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change,  reflecting  the 
EAGLE-21  installation,  will  not  reduce  a 
margin  of  safety.  The  accuracy  of  the  Zion 
process  protection  system  is  improved  with 
the  installation  of  the  EAGLE-21  equipment. 
Consequently,  some  additional  margin  can  be 
made  available  between  the  safety  analysis 
limit  and  the  trip  setpoint  Setpoints  have 
been  selected  to  ensure  the  reactor  core  and 
reactor  coolant  system  are  prevented  from 
exceeding  their  Safety  Limits  during  normal 
operation,  anticipated  operational 
occurrences,  and  design  basis  events,  and  to 
ensure  that  the  engineered  safeguards 
systems  necessary  for  accident  mitigation  are 
actuated.  The  various  reactor  trip  and 
engineered  safeguard  actuation  circuits 
continue  to  provide  signals  to  automatically 
open  the  reactor  trip  breakers  or  actuate 
engineered  safeguards  equipment,  as 
applicable,  whenever  a  condition  monitored 
by  the  RPS  or  ESAS  reaches  a  preset  or 
calculated  level.  In  addition  to  redundant 
channels  and  trains,  the  EAGL£-21 
protection  system  will  continue  to  provide  an 
RPS  and  ESAS  wliidi  monitors  numerous 
system  variables,  thereby  providing 
protection  system  functional  diversity.  This 
conclusion  is  also  based  on  the  assumption 
that  the  overall  response  times  remain 
bounding  such  that  the  results  and 
conclusions  of  the  accident  analyses  remain 
valid.  Response  time  testing  will  assure  the 
overall  response  times  assumed  in  the 
accident  analyses  are  not  exceeded. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  The  staff  has  not  yet  evaluated 
the  licensee's  assertion  of  enhanced 
overall  reliability  for  the  EAGLE-21 
system.  Nevertheless,  based  on  previous 
application  of  the  system,  the  staff 
concludes  that  the  probability  of 
previously  evaluated  accidents  will  not 
be  significantly  increased.  Therefore,  the 
NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 


UMI 
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considered  in  niakkig  any  final 
determination.  The  Comnussion  wiD  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Service. 
Office  of  Administration,  VS.  Nnciear 
Regulatory  Commission.  Washington, 
DC  20SS5,  and  shtnrid  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
conBnents  may  also  be  delivered  to 
room  P-Z23,  Pbiffips  Btulding,  7920 
NorfoBc  Avenue,  Bethesda.  Maryland, 
from  7.-3D  a.m.  to  4n5  p.m.  Copies  of 
written  comniefrts  received  may  be 
exaaniwd  at  the  NRC  PuMic  Document 
Room,  die  Gdhnan  Bnilcyng,  2120  L 
Street  NVy..  Washington.  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  fcrr  leave  to  intervene  is 
discussed  bdomr. 

By  Petaniary  1A,  1992,  die  liccasee  may 
file  a  request  for  a  hearing  with  respect 
to  issuaace  of  the  amendment  to  the 
subject  bwiiity  operating  license  and 
any  person  vribose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  partidpate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceednt^s"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  CommiasioB's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW^ 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Waukegan  Public  Library.  128  N.  County 
Street  Waidcegao,  lUiDois  80065.  If  a 
reqvest  for  a  bearing  or  petition  fbr 
leave  to  intervene  is  fikd  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  LicemiRg  Board  Panel, 
designated  by  die  CMmmssion  or  by  the 
Cbaimian  of  the  Atomic  Safety  and 
Licensing  Beard  Panel,  win  r^  on  the 
request  and/or  petition;  and  the 
Secretary  or  die  designated  Atomic 
Safety  and  Licensing  Board  Panel  will 
issue  a  notice  of  hearing  or  an 
appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  k^crvene  shall  set 
forth  with  particularity  the  intccest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petitioa 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 


with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitionez's  right  under  the  Act  to  be 
made  party  to  the  proceedii^  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  tlie  proeeeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  die  specific  aspect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  hitervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  rnnst  satisfy  the  specificity 
requirements  described  above. 

Not  later  dian  fifteen  {15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  sopplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  die 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
soacees  and  decuments  of  which  the 
petitioner  is  aware  cmd  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
sbow  that  a  gemine  dispate  exists  with 
the  applicant  on  a  materiri  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
mattss  within  the  scope  of  the 
ameadiaent  andec  consideration.  The 
contention  mast  be  one  which,  if  proven, 
would  entitled  the  petitioner  to  reliet  A 
petitioner  who  fails  to  file  such  a 
suppkmeiit  vririch  satisfies  these 
requirement*  arith  rc^wct  to  at  least  one 
contention  wiU  not  be  permitted  to 
participate  a*  a  pot^. 

Those  permitted  to  taterveoe  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  die  epportonity  to 
participate  fully  in  the  conduct  of  the 
hearing,  indeding  the  opportunity  to 
present  evidence  and  crosa-exanrine 
witnesses. 

If  a  hearing  is  requested,  die 
Commission  wffi  make  a  final 
determination  on  the  issue  of  no 


significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  bearing  is  held. 

If  the  final  delerminatioB  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issae  the  amendment 
and  make  it  imnediately  effective.  , 

notwithstandng  the  reqaest  for  a 
hearing.  Any  hearing  hekl  would  take 
place  after  issaance  of  the  amendment. 
If  ihe  final  determination  is  that  the 
amendment  reqnest  invohres  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
Shoiild  the  Commission  take  this  action, 
it  will  publish  in  die  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuaace. 
The  Commission  expects  thai  the  need 
to  take  this  action  will  occur  very 
infreqnendy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  aiust  be  filed  with 
the  Secretary  df  the  Commission,  II.S. 
Nudear  Regulatory  Commission. 
WashiagtoQ.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Coasussion's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  die  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toU-free  telephone 
call  to  Western  Union  at  l-(800)  325- 
6000  (in  MissoHri  M«»)  342-^J70(^.  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Nomber  3737 
and  the  following  message  addressed  to 
Richard  J.  Barrett:  petitioner's  name  and 
telephone  mimber,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Fedeia! 
Register  notice.  A  copy  of  Hie  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20556.  and  to  Michael !.  Mifler. 
Esquire;  Sidley  and  Austin.  One  First 
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National  Plaza.  Chicago,  Illinois  60690, 
attorney  for  the  license. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
Panel  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2J14(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  26. 1991, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555  and 
at  the  local  public  dociunent  room 
located  at  Waukegan  Public  Library.  128 
N.  County  Street  Watikegan.  Dlinois 
60085. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  lanuary,  1992. 

For  the  Nuclear  Regulatory  Qommission. 
Joim  B.  HkknMii,  j 

Project  Manager,  Project  Directorate  Ht-Z 
Division  of  Reactor  Projects  Hl/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  92-1186  Filed  1-15-92;  8:45  am] 
mUNS  COOC  7SM-01-II  I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Na  34-30171;  FM  No.  SR-NYSE- 


[ 
91-411 


Setf-ReguMory  Organbations;  New 
York  Stock  ExdMnge,  Inc;  Order 
Granting  Approval  to  Propoeed  Rule 
Change  Relating  to  Increaee  in  the 
New  York  Stock  Exchange's 
Continuing  Listing  Fees 

January  8,1992. 

On  November  20, 1991,  the  New  York 
Slock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  >  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
increase  continuing  listing  fees.' 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  30017 
(December  2, 1991).  56  FR  64282 
(December  9, 1991).  No  comments  were 
received  on  the  proposaL 


'15U.aC78«(b)(l)(19e8). 

*  17  CFR  240.19b-«  (1991). 

*  A  complete  list  of  the  NYSE's  feet  applicable  to 
the  listing  process  is  contained  in  the  NYSE  Listed 
Company  Manual. 


UMI 


Currently,  the  Exchange's  listing  fees 
include  an  original  listing  fee.  an  initial 
fee,  and  continuing  annual  listing  fees. 

The  NYSE  proposes  to  institute  a  rate 
increase  with  respect  to  continuing 
Usting  fees  as  follows:  * 

Continuing  Fees  for  Domestic  and 
Foreign  Securities  ' 


Current 

Proposod 

Per  Share/ AOR 

Fee:* 

0-i.OOO.OOO -. 

$1,500 

S1,600 

Over^000.000.... 

750 

805 

Minlmuwi  Fees: 

1-10.000,000 

14,630 

15.700        . 

10.000.001- 

21,950 

23.550 

20,000,000. 

20,000,001- 

29.260 

31.400 

50.000.000. 

50.000,001- 

43.780 

47.000 

100.000,000. 

100,000.001- 

58,400 

62.700 

200.000.000. 

Over 

72.800 

78.100 

200.000,000. 

500.000 

No  chsngs. 

Continuing      Fees 

tor     Short-Term 

Securities* 

Securities 

Issued:* 

1-10,000,000 

$7,315 

S7350 

10.000,001- 

10,975 

11.775 

20.000,000. 

20.000,001- 

14.630 

15.700 

50,000,000. 

50,000,001- 

21.890 

23.500 

100.000,000. 

100.000,001- 

29,200 

31.350 

200,000,000. 

Over 

36,400 

39.050 

200,000,000. 

•Ttte  Continuing  Annual  Listing  Fee  is  ptyaMe 
each  year  on  each  equity  security  listed  on  lt«e 
Exchange.  The  applicabie  tee  is  the  greater  d  the 
Per  Share/ AOn  Fee  or  the  minimun«  fee. 

*  Rate  is  per  miNion  shares  or  American  Oeposi- 
taiy  Receipts  ("AORs'l. 

^  Short  term  securities  are  defined  t>y  the  Ex- 
cttange  as  those  securities  having  a  term  of  less 
than  five  year  {e.g.,  index  warrants,  foreign  currency 
warrants,  contingetrt  value  rights). 

*Thts  fee  depends  on  the  numtier  of  securities 
issued,  as  oppcwed  to  outstanding.  See  a/so  letter 
from  Ricid  Spmner,  Firwnciai  Planning  and  Analysis. 
NYSE,  to  Edith  Hallahan,  Branch  of  Qcchange  Reou- 
lation.  Commission,  dated  November  25.  1991, 
amerxUng  the  title  of  ttiis  fee  from  "Range  Mini- 
moms"  to  "Securities  Issued." 

The  NYSE  states  that  the  purpose  of 
the  proposed  increase  to  continuing 
listing  fees  is  to  offset  in  part  the 
increased  costs  of  supplying  services 
provided  by  the  Exchange.  These  costs 
include  manpower,  automation,  utilities 
and  other  costs  associated  with 
providing  marketplace  facilities  and 
services. 

The  Commission  Hnds  that  the 
proposed  rule  change  is  consistent  with 


*  The  NYSE  submitted  the  amendmenU  lo  the 
schedule  of  continuing  listing  fees  as  Exhibit  0  to 
the  rule  filing.  See  also  NYSE  Listed  Company 
Manual  902.02. 


the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder . 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6.*  In  particular, 
the  Commission  believes  the  proposal  is 
consistent  with  the  section  6(b)(4] 
requirement  that  the  rules  of  an 
exchange  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers,  and  other  persons  using  the 
Exchange's  facilities.*"  The  Commission 
believes  that  the  proposed  increases  in 
continuing  listing  fees  are  equitable 
because  the  increases  should  not  result 
in  an  excessive  allocation  of  NYSE  fees 
on  its  issuers  as  opposed  to  members 
and  other  persons  using  its  facilities. 
The  Commission  further  finds  that  the 
fees  are  reasonable  because  the 
Exchange  is  proposing  the  increases  to 
offset  rising  costs.  Accordingly,  the 
Commission  believes  that  it  is 
appropriate  to  approve  the  proposed 
rule  change. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  >  *  that  the 
proposed  rule  change  (SR-NYSB-91-41} 
is  approved. 

For  the  Commission,  by  the  Division  of 
Maiiet  Regulation,  pursuant  to  delegated    . 
authority." 

MaiganI  H,  McFariand, 
•Deputy  Secretary. 

[FR  Doc.  92-1132  Filed  1-15-92;  8:45  am] 
muMO  cooc  WIO-OMI 


DEPARTMENT  OF  STATE 

Office  of  ttie  Secretary 

[PubHc  Notiee  1551] 

Determination  Under  Sectkm  212  (f)  of 
the  Immigration  and  Nationality  Act  of 
1952,  as  Amended 

I  hereby  make  the  determination 
provided  for  in  section  3  of  Presidential 
i'roclamation  No.  5829,  that  democracy 
has  been  restored  in  Panama,  so  that  Uie 
restrictions  imposed  in  said 
proclamation,  pursuantto  section  212(f) 
of  the  Immigration  and  Nationality  Act 
of  1952,  as  amended  (8  U.S.C.  1182(f)), 
shall  lapse. 

This  determination  shall  be  reported 
to  the  Congress  and  published  in  the 
Federal  Register. 


•l5U.S.C.7Sf(1988). 
■•>lSU.&C78f(b)(4)(1988). 

■■15U.&C.788(b)(2](1988). 
■*  17  CFR  200.3O-3(a)(12}  (1991). 
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Has 


Dated:  DecenbeT  17. 1961. 
Lawnact  &  Embhnnw. 
Acting  Office  of  the  Secretary. 
[FR  Doc  92-1180  Filed  1-15-92;  8:45  am} 


DEPARTMENT  OF  TRANSPORTATION 

Aviatioft  Procaadings;  Agraamanta 
Fiiad  During  tha  Waek  Endad  January 
3,1992 

The  foUowiog  agreements  were  fikd 
with  the  Department  of  Transportatimi 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  witibin  21 
days  of  date  of  filing. 
Docket  Number  47933. 
Date  filed-  December  30, 1991. 
Parties:  Members  of  the  bitemationa] 

Air  Transport  Associatioo. 
SubfecLTCZ  Reso/P  lise  dated 
November  11, 1991;  Middle  East- 
Africa  Resolutions;  R-1  to  R-17. 
Proposed  Effective  Date:  ApriLl.  1982. 
Docket  Number  47934. 
Date  filed:  December  30, 1991. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
SubjecL  TC2  Reso/P  1127  dated 
September  30, 1991;  Within  Africa 
Resolutions;  R-1  to  R-23. 
Proposed  Effective  Date:  April  1. 1992. 
Docket  Number  47935. 
Date  filed:  December  30. 1981. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject  TC2  Reso/P  1168  dated 
November  29, 1991;  Within  Middle 
East  Resohitions;  R-1  to  R-7. 
Pmposed  Effective  Date:  April  1. 1992. 
Docket  Number  47936. 
Date  fifed:  December  30, 1991. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
^  Subject  PSC/Reso/OK  dated 

December  13, 1991;  Addendum  to 
Finally  Adopted  Resolutions;  R-1  to 
R-2. 
Proposed  Effective  Date:  December  1 . 
1992. 
Phyllis  T.Kaylor, 

Chief,  Documentary  Services  Divisions. 
[FR  Doa  92-1139  Filed  1-15-82;  8:45  am] 

BULmO  CODE  4*ie-«Mi 


CoaatQoard 
[CGO  91-0101 

Oil  PoHotton  Act  of  1990;  Appointment 
of  Araa  Commlttaa  Mambara  and 
DaaignaOpn  of  Area  Comtnlttaa 
ReaponafbMtiaa 


:  Coast  Guard,  DOT. 
action;  Notice. 


SUMMMlv:  The  Coast  Guard  is  fffoviding 
notice  of  the  developaeni  of  policy 
regardng  the  appointraeat  of  measbers 
to  Area  Coaunttees  in  the  coastal 
zones.  It  is  also  providiag  notice  of  the 
responsibiHtics  of  the  Area  Coaunittees 
to  ccKtduct  local  coobngency  planning 
under  the  OU  Pdlation  Act  of,1980  (OPA 
90).  This  notice  sc^icits  comments  from 
the  public  legarding  ^  establishment 
of  Area  Coaunittees  under  the  direction 
of  Coast  Guavd  predesigpated  Federal 
On-Scene  Coordinators  (OSCs), 
apfMMntment  of  members,  and 
implementation  of  poUution  response 
planning  responsibilities.  The  Coast 
Guard  hopes  for  eady  participation  by 
the  public  in  order  to  expedite  the 
creation  of  these  policies. 

The  Coast  Guard  and  EPA  are  refining 
respcmse  pobcies  desig^ied  to  minimize 
the  hann  caused  by  discharges  of  oil  or 
releases  ol  hazardous  si^tances  in  the 
most  cost-efiiective  manner.  These 
policies  will  be  published  as  part  of  the 
revised  National  Contingency  Plan 
(NCP)  (40  CFR  part  300).  currently  being 
devek)ped. 

dates:  Comments  most  be  received  on 
or  before  Febmaiy  18. 1982. 
ADOMESSCS:  Comments  any  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  Couicil  (G-LRA-2/3406)  (CGD 
91-010),  U.S^  Coast  Goard  Headquarters, 
2100  Second  Street  SW.,  Washin^oa 
DC  20699-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  Z:^m.,  Monday  through 
Friday,  except  Federal  hdidays.  The 
telephone  number  is  (202}  287-1477. 

The  Executive  Secretary  maintams 
the  public  docket  for  this  policy 
development.  Comments  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOU  FUfTTHBR  IHFOWWATIOW  COfTTACT: 
Mr.  Robert  M.  Garnnn.  Project  Manager, 
Oil  PoRntion  Act  Staff,  Department  of 
Ti^nsportatian,  U.S.  Coast  Guard,  2100 
Second  Street  SW..  Warfiington,  DC 
20593-0001,  (202)  267-6228. 
SUPPLEMENTARV  INromiATION: 

Kaqaast  fee  Coamiflats 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  the 
earty  stages  of  this  p<Aicy  development 
by  submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  inchide  tfieir  name 
and  ad(bess,  identify  dds  specific  notice 
(CGD  9\.-fnS)  and  die  spectfic  section  of 
tiie  action  being  addressed  or  the  issue 
to  which  the  comment  appNes,  and  give 
a  reason  for  die  comment  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-adchressed  postcard  or  envelope. 


All  comments  received  before  the 
expiration  of  the  comnent  pesiod  will  be 
considered  before  the  fiaal  pohcy  is 
drafted  and  publiaiied.  Late  submittals 
will  be  considered  to  the  extent 
practicable  without  delaying  the 
publication  of  the  final  pobcy. 

The  Coast  Guard  plans  no  pnbbc 
hearing.  Persons  may  request  a  pi^ic 
hearing  by  writing  to  the  Marine  Satiety 
Cavnci)  at  the  address  under 
"ADDRESSES."  ReqoesU  should 
indicate  why  a  pubhc  hearing  is 
considered  necessary.  If  the  Coast 
Guard  determines  that  the  opportunity 
for  oral  presentations  will  aid  this  policy 
development,  it  will  hold  a  public 
hearing  at  a  time  ami  |riace  aimounced 
by  a  later  notice  in  the  Federal  Register. 

DiscussioD 

The  CNi  Pdlation  Act  of  1990  (Pub.  L 
101-380}  (OPA  90)  was  enacted  to 
reduce  oil  spills  and  to  improve  tiie 
nation's  preparedness  and  ability  to 
respond  to  them.  OPA  90  creates  a 
comprehensive  prevention,  response, 
liability,  and  compensation  regime  for 
dealing  with  vessel  and  fecility 
generated  discharges  of  oil  or  hazardous 
substances.  The  Coast  Guard's  initial 
efforts  m  estabKsIring  the  policy  for 
Area  Committees  and  Area  Contingency 
Flans  are  limited  to  their  responsibility 
to  respond  to  oil  discharges,  even 
ttiough  the  NCP  and  Area  Contingency 
Plans  are  to  address  hazardous 
substance  releases,  as  well  as  oil.  Area 
Committees  will  be  designated  by  the 
Environmental  Protection  Agency  for 
the  inland  zones  in  a  separate  notice; 
however,  the  Coast  Guard  and  EPA 
intend  diat  Area  Committee 
responsibilities  will  be  consistent  in 
boUi  coastal  and  inland  zones. 

Subtitle  (B)  of  title  IV  of  OPA  90 
amends  section  311  of  the  Federal  Water 
Pollution  Control  Act  (33  U.S.C  1321) 
(FWPCA)  and  contains  certain  stand 
alone  provisions  requiring  enhanced 
response  systems  to  clean  up  discharges 
of  oil  or  hazardous  substances.  In 
particular,  sectioa  4202(a)(6)  of  OPA  90 
amends  section  311(jM4)  ^  the  FWPCA^ 
by  establishing  Area  Committees  and  by 
authorizing  the  President  to  appoint  the 
committees'  members  fiom  qualified 
personnel  of  Federal.  SUts,  and  local 
agencies.  Section  4202(a)(ft)  also 
requires  the  Area  CoouBittees  to  prepare 
and  siUunit  for  aM)rovaI  an  Area 
Contingency  Plan  for  its  area.  The 
amended  section  311U)(4)(C)  FWPCA 
states  Oiat  "the  Area  Contingency  Flan 
shall— {i).  whea  bnpleBMnted  in 
coDJunctioa  with  the  Natioaal 
Contingenqf  Flan,  be  adequate  to 
t^nove  a  worst  case  dischetge,  and  to 
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mitigate  or  prevent  a  substantial  threat 
of  such  a  discharge,  from  a  vessel. 
offshore  facility,  or  onshore  facility 
operating  in  or  near  the  area."  Each 
Area  Committee  is  to  submit  an  Area 
Contingency  Plan  for  review  and 
approval,  under  the  OSC's  direction,  to 
the  President  no  later  than  18  months 
after  the  enactment  of  OPA  90. 

Executive  Order  (E.O.)  12777  of  18 
October  1991,  delegates  the  President's 
many  responsibilities  under  OPA  90  to 
appropriate  executive  agencies.  Under 
E.0. 12777,  the  authority  of  the  President 
.  to  appoint  Area  Committee  members 
and  to  review  and  approve  Area 
Contingency  Plans  for  the  "coastal 
zone"  is  delegated  to  the  Secretary  of 
Transportation.  The  Coast  Guard 
anticipates  that  the  Secretary  will 
delegate  thfese  specific  authorities  to  the 
Commandant  of  the  Coast  Guard. 

The  Commandant  of  the  Coast  Guard 
intends  to  delegate  to  each  Captain  of 
the  Port  (COTP).  as  OSC,  the  authority 
to  appoint  members  of  the  Area 
Committee.  Under  the  direction  and 
guidance  of  the  OSC,  the  Area 
Contingency  Plan  shall  be  prepared  by 
the  Area  Committee.  The  appropriate 
Coast  Guard  District  Commander  shall 
review  the  Area  Contingency  Plan,  and 
require  amending  when  necessary.  The 
Commandant  intends  to  delegate  to  the 
appropriate  Coast  Guard  District 
Commander  the  authority  to  approve 
Area  Contingency  Plans  for  the  coastal 
zone. 

The  term  "coastal  zone,"  is  defined  in 
the  current  NCP  (40  CFR  300.5),  to  mean 
all  United  States  waters  subject  to  the 
tide.  United  States  waters  of  the  Great 
Lakes,  specifled  ports  and  harbors  on 
inland  rivers,  and  the  waters  of  the 
Exclusive  Economic  Zone  (EEZ). 

The  Area  Committee  will  replace  the 
Emergency  Task  Forces  currently 
required  under  section  311(c)(2)(C)  of 
the  FWPCA  and  the  "Multi-Agency 
Local  Response  Teams"  (MALRTs) 
which  currently  exist  in  several  ports. 

The  "areas"  for  the  Coast  Guard  Area 
Committees  are  expected  to  be  the 
COTP  zones  as  defined  in  33  CFR  part  3. 
and  further  limited  to  the  "coastal  zone" 
as  defined  in  the  NCP.  A  Coast  Guard 
Notice  of  Intent  (56  FR  33481),  published 
on  22  ]uly  1991  notified  the  public  of  the 
intended  boundaries  for  the  coastal 
Area  Committees  and  noted  the 
designation  of  the  Coast  Guard  COTPs 
as  OSCs  for  the  coastal  zones  pursuant 
to  the  NCP. 

/.  Appointment  of  Committee  Members 

Currently.  Coast  Guard  OSCs  have  an 
ad  hoc  "network"  of  local  people  who 
are  concerned  with  and  on  occasion 
respond  during  an  oil  discharge  incident. 


Congress  recognized  the  value  of  this 
current  system  but  further  saw  the  need 
for  committees  composed  of  government 
representation  at  all  levels,  with 
definitive  responsibilities  for  the  area's 
environmental  integrity.  OPA  90 
formalizes  this  concept  of  a  "network" 
of  local  support  within  the  areas  and 
provides  for  a  more  active  role  for 
Federal,  State,  and  local  government 
agencies  in  developing  the  response 
contingency  plans  required  for  their 
respective  area. 

Additionally,  local  involvement  will 
facilitate  the  development  of  a 
thoroughly  comprehensive  response 
contingency  plan,  allowing  the  concerns 
of  local  agencies  and  port  users  to  be 
addressed.  The  Area  Committee  will 
provide  a  meaningful  forum  for  open 
discussions,  maximizing  information 
exchange  and  improving  area  wide 
response  philosophies  and  priorities. 
The  Area  Committee  is  intended  to 
foster  a  cooperative  professional 
environment,  focused  on  avoiding 
duplicate  response  organizations  and 
minimizing  "second  guessing"  of  the 
OSCs  actions  by  effective 
communication  and  commitment  to 
response  protocols  in  advance  of  an 
incident. 

The  COTP,  in  his  role  as  OSC,  will 
chair  the  Area  Committee,  with  the 
cognizant  COTP  contingency  planner 
serving  as  vice-chair.  The  Scientific 
Support  Coordinator  (SSC),  a  National 
Strike  Force  (NSF)  representative,  and 
members  of  the  District  Response. 
Advisory  Team  (DRAT)  will  also  assist 
the  Area  Committee  as  consultants. 

To  implement  section  311(j)(4)  of  the 
FWPCA  as  amended  by  OPA  90,  the 
Area  Committee  membership  will  be 
appointed  by  the  OSC  from  appropriate 
Federal,  State,  and  local  agencies  of  the 
coastal  area.  Federal  agency  members 
to  the  Area  Committee  will  be  selected 
from  the  15  agencies  which  make  up  the 
National  Response  Team  (NRT).  Not  all 
NRT  members  need  to  be  represented 
on  each  Area  Committee.  For  example, 
the  Nuclear  Regulatory  Commission, 
Department  of  Justice  and  Department 
of  State  have  little  or  no  role  in  oil  spill 
response. 

Under  the  NCP.  State  Governors  are 
requested  to  designate  a  State  agency  as 
a  single  point  of  contact  for  pollution 
preparedness  and  response.  This 
designated  agency  will  be  the  primary 
State  representative  on  the  Area 
Committee.  Other  State  agencies  will  be 
considered  for  membership  by  the  OSC. 
particularly  if  nominated  by  the 
designated  primary  State  agency.  The 
agencies  appointed  to  the  Area 
Committee  from  local  counties,  cities 
and  towns,  should  be  appointed  &om 


among  those  agencies  responsible  for 
coordination  of  environmental  issues 
and  emergency  response  in  the  coastal 
zone. 

Whenever  possible,  agencies  having 
similar  or  related  interests  will  be 
encouraged  to  agree  on  representation 
by  a  single  agency.  For  instance,  the 
primary  Slate  agency  may  represent  the 
views  of  several  other  State  agencies. 
State  agencies  may  represent 
corresponding  local  interests  or  vice 
versa,  or  a  Federal  agency  may  have 
only  minimal  interest  in  the  coastal 
area.  Input  from  these  non-member 
agencies,  and  the  public,  private  and 
industry  sectors  is  encouraged  and 
should  be  channeled  through  any 
member  on  various  workgroups  formed 
for  that  express  purpose. 

Area  Committee  membership  i« 
limited  to  government  officials.  The 
Area  Committee  is  not  precluded  from 
soliciting  advice,  guidance,  or  expertise 
from  all  appropriate  sources.  The  Coast 
Guard  believes  these  other  sources 
should  include  a  broad  spectrum  of . 
representatives  from  the  community, 
facility  owners/operators,  shipping 
company  representatives,  cleanup 
contractors,  emergency  response 
officials,  pilots  associations,  academia. 
environmental  groups/specialists/ 
consultants,  response  organizations  and 
concerned  citizens. 

In  order  to  obtain  the  maximum  input 
ftxjm  the  Area  Committee  membership, 
members  of  the  Area  Committee  should 
be  capable  of  and  responsible  for    - 
making  decisions  regarding  their  agency 
policies.  The  Area  Committee  should  act 
as  the  focal  point  to  solicit  comments 
and  advice  on  the  concerns  and 
responsibilities  of  the  coastal  area's 
public  and  industry.  The  Area 
Committee  members  can  then 
incorporate  this  information  into  the 
Area  Contingency  Plan  to  ensure  that 
local  environmental,  social,  ecological, 
and  economic  concerns  of  the  port  area  . 
are  addressed. 

Area  Committees  may  establish 
specific  interest  or  issue  related 
subcommittees,  at  the  OSCs  direction. 
These  might  include  subcommittees  for: 
communication  systems,  sensitive 
environmental  areas,  response 
strategies  (mechanical  vs.  chemical  or 
biological),  recovered  waste  storage  and 
disposal,  exercise  participation, 
navigational  safety,  fish  and  wildlife 
rescue,  etc.  These  subcommittees  will  be 
chaired  by  an  Area  Committee  member 
and  in  most  cases  be  staffed  by  non- 
members  invited  to  participate  in  work 
groups  of  these  subcommittees  based  on 
their  interest  and  expertise. 


UMI 
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Committee  members  are  advised  that 
the  Area  Committee  does  not  constitute 
a  formal  Federal  Advisory  Committee 
and  that  each  agency  is  responsible  for 
fimding  its  own  participation  in 
committee  proceedings. 

//.  Committee  Responsibilities 

The  Area  Committee  is  a 
preparedness  and  planning  committee 
although  some  of  its  members  may  be 
involved  in  response  activities.  The 
Area  Committee's  main  purpose  is  to 
plan  for  response  within  the  geographic 
boundaries  of  the  designated  area.  The 
OSC  will  direct  and  assist  the  Area 
Committee  in  the  development  of  a 
comprehensive  Area  Contingency  Plan 
that  meets,  to  the  maximum  extent 
practicable,  the  requirements 
established  by  QPA  90.  The  Area 
Committee  should  address  and  satisfy 
as  many  concerns  raised  by  the 
committee  members  and  appropriate 
outside  groups  as  possible. 

The  Area  Committee  will  coordinate 
and  cooperate  with  Federal,  State,  and 
local  officials  to  enhance  contingency 
planning  with  all  appropriate  non- 
member  agencies  and  groups  inside  the 
designated  area.  The  following  are  some 
of  the  factors  which  must  be  considered 
when  planning  joint  response  actions: 
appropriate  procedures  for  mechanical 
recovery;  use  of  chemical  treating 
agents;  shoreline  impact  evaluation  and 
cleanup;  protection  of  sensitive 
environmental  areas;  and  protection. 
rescue,  and  rehabilitation  of  fisheries 
and  wildlife.  All  of  these  actions  must 
be  addressed  in  advance  of  a  spill  to 
ensure  there  is  no  delay  to  the  response 
due  to  poor  local  coordination. 

The  Area  Committee  does  not  replace 
the  Regional  Response  Team  (RRT)  or 
its  responsibilities  to  make  policy 
decisions  regarding  the  use  of 
dispersants,  bioremediation,  in-situ 
burning,  or  make  disposal  decisions. 
Generally,  such  policy  decisions  must 
come  from  the  RRT,  and  die  Area 
Committee  must  woric  the  OSC  in 
implementing  those  RRT  policies  which 
impact  response  preparedness  and 
planning  within  the  area. 

The  Area  Committee  has  no  formal 
role  during  an  actual  response.  During 
response,  the  OSC  and  some  of  the  Area 
Committee  members  will  be  involved  in 
coordinating  the  response.  Thus  it  is 
envisioned  that  the  Area  Committee 
would  not  meet  as  a  formal  response 
support  group.  However,  the  vice-chair 
of  the  Area  Committee  (COTP 
contingency  planner)  will  be  the  Point  of 
Contact  for  the  Area  Committee  during 
a  response.  The  Point  of  Contact  will 
coordinate  information  flow,  advice,  and 
response  input  from  those  Area 


Committee  members  not  specifically 
involved  in  the  response  effort.  In  this 
way,  information  from  Area  Conunittee 
members  not  involved  will  be  effectively 
channeled  through  the  Point  of  Contact 
to  the  OSC  thus  ensuring  prompt 
consideration  of  their  input.  This 
procedure  allows  the  Area  Committee 
members  concerns  or  advice  to  reach 
the  OSC  during  a  response,  while  not 
overburdening  the  OSC's  capability  to 
coordinate  the  response. 

llie  Area  Committee  should  develop 
the  Area  Contingency  Plan  to  conform  to 
the  policies  of  the  NCP,  as  required  by 
40  CFR  300.210  and  OPA  90.  Area 
Committee  strategies  should  address 
various  types  of  possible  oil  discharge 
incidents,  in  varying  conditions  of 
weather,  sea  state,  and  seasonal 
aspects.  To  accomplish  the  above,  the 
Area  Contingency  Plan  should: 

'Describe  and  address  a  "worst  case" 
discharge,  and  measures  to  mitigate  or 
prevent  a  substantial  threat  of  such  a 
discharge  from  a  vessel,  offshore 
facility,  or  onshore  facility  operating  in 
or  near  the  area; 

'Describe  the  area  covered  by  the- 
plan,  including  the  areas  of  special 
economic  recreational,  political,  or 
enviroiunental  importance,  that  might  be 
damaged  by  a  discharge. 

'Describe  in  detail  the  responsibilities 
of  the  Federal,  State,  and  local  agencies 
in  preparedness,  planning,  and  in 
responding  to  a  discharge,  or  substantial 
threat  of  a  discharge; 

'Describe  in  detail  the  responsibilides 
of  an  owner  or  operator  of  a  facility  or 
vessel  in  removing  a  discharge,  and  in 
mitigating  or  preventing  a  substantial 
threat  of  a  discharge. 

'List  the  response  equipment 
(induding  fire  fighting  equipment), 
dispersants,  or  other  mitigating 
substances  and  devices,  and  the 
personnel  available  to  an  owner  or 
operator,  and  Federal  State,  and  local 
agencies,  to  ensure  an  effective  and 
immediate  removal  of  a  discharge,  and 
to  ensure  mitigation  or  prevention  of  a 
substantial  threat  of  a  discharge. 
'Describe  the  procedures  to  be 
followedtor  obtaining  an  expedited 
decision  regarding  the  use  of  dispersants 
or  other  chemical  treating  agents. 

'Describe  in  detail  how  the  Area 
Contingency  Plan  is  integrated  into 
other  Area  Contingency  Plans  and 
vessel,  offshore  facility,  and  onshore 
faciUty  response  plans,  approved  under 
this  subsection,  and  into  procedures  of 
the  National  Strike  Force  Coordination 
Center. 

Each  Area  Contingency  Plan  must 
address  the  topics  cleariy  and  concisely 
so  that  is  no  confusion  as  to  who  is 
responsible  for  what.  Aggressive 


proactive  efforts  must  be  made  to 
ensure  preplanned  response  strategies 
are  in  place  so  immediate  and  effective 
cleanup  of  oil  discharge  take  place  in 
the  coastal  zone. 

These  are  not  the  only  requirements 
generated  by  OPA  90  mandates  that  will 
effect  the  development  of  the  Area 
Contingency  Plan.  A  study  of  the  format 
and  the  approval  process  for  Area 
Contingency  Plans  is  ongoing  to  ensure 
that  all  oil  spill  response  planning  is 
coordinated  within  the  NRS.  The  Coast 
Guard  intends  to  publish  a  separate 
Notice  in  the  Federal  Register  on  Area 
Contingency  Plan  formats  and  the 
approval  process  once  these  studies  are 
complete. 

Questions 

To  adequately  address  these  and 
other  issues,  public  conunents  are 
needed.  Responses  to  the  following 
questions  would  be  particularly  useful  in 
developing  the  Coast  Guard's  policy 
concerning  the  appointment  of  Area 
Committee  Members  and  designation  of 
Area  Committee  responsibilities. 

1.  Is  it  a  reasonable  to  assume  that  a 
limitation  of  the  number  of  members  on 
♦he  Area  Committee  will  allow  it  to  be 
manageable  and  efficient?  If  it  is  not. 
suggest  how  this  could  be 
accomplished? 

2.  Will  the  appointment  of  members 
by  the  OSC  from  Federal,  State,  and 
local  agencies  be  adequate  to  complete 
contingency  planning  responsibilities? 

3.  Are  there  sufficient  provisions  for 
participation  in  the  Area  Committee  by 
members  of  the  port  community,  both 
pubUc  and  private?  If  not,  suggest  how 
this  can  be  accompUshed? 

4.  Are  there  planning  or  response 
actions,  not  mentioned  in  this  notice, 
that  should  be  completed  by  the  Area 
Committee  as  part  of  their 
responsibilities? 

Comments  are  not  limited  to  the 
above  and  are  invited  on  any  aspect  of 
implementing  the  Coast  Guard  policy 
which  will  be  later  pubUshed  as  part  of 
the  NCP. 

Dated:  January  10. 1982. 
A£.  Hmiii. 

RearAdmiral'US.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection 
[FR  Doc  92-1193  Filed  1-15-92;  8:45  am] 

MUMO  COOK  W10-14-II 
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ACnOfK  Notice  of  meeting. 


:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463;  5  U.S.C.  app.  I), 
notice  hereby  is  given  of  a  meeting  of 
the  National  Offshore  Safety  Advisory 
Committee  (NOSAC).  The  meeting  will 
be  held  on  Wednesday.  February  19, 
1992.  in  room  2415,  at  US.  Coast  Guard 
Headquarters,  2100  Second  Street  SW.. 
Washington.  DC  (202)  267-2307.  The 
meeting  is  scheduled  to  run  from  9  a.m. 
to  12  Qoon.  Attendance  is  open  to  the 
public.  The  agenda  follows: 

1.  Subcommittee  Reports 

(a)  Subchapter  N  Revisions 

(b)  Clean  Air  Act  Amendments 

(c)  User  Fees 

2.  Other  Issues  To  Be  Disoissed 

(a)  OPA-90  Implementation 

(b)  Subchapter  W  status 
^c)  Subchapter  L  status 

(d)  Subchapter  I-A  status 

(e)  Future  Inspection  Regulations  for 
Crewboats 

(f)  Ocean  Tow  of  fackup  Drilling  Units 

(g)  Jones  Act  Considerations 

With  advance  notice,  and  at  the 
discretion  of  the  Chairman,  members  of 
the  public  may  present  oral  statements 
at  the  meeting.  Persons  wishing  to 
present  oral  statements  should  notify 
the  NOSAC  Executive  Director  no  later 
than  the  day  before  the  meeting.  Written 
statements  or  materials  may  be 
submitted  for  presentation  to  the 
Committee  at  any  time;  however,  to 
ensure  distribution  to  each  Committee 
member,  20  copies  of  the  written 
materials  should  be  submitted  to  the 
Executive  Director  no  later  than 
February  5, 1992. 

FOR  RmTHCII  INFOmiATtON  CONTACT: 

Commander  Michael  Ashdown. 
Executive  Director,  National  Offshore 
Safety  Advisory  Committee  (NOSAC), 
room  1405,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street.  SW.. 
Washington,  DC  20593-0001.  (202)  267- 
2307. 

Dated:  JaiHiary  10, 1992. 

A.E.  Henn. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

|FR  Doc  92-119*  FUed  1-15-92;  8:45  amj 
MUMO  COOE  «10-14-« 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thritt  Supervision 

Tusliegee  Savings  and  Loan 
Association,  F  JL,  Tusiiegee,  AL; 
Repiacement  of  Conservator  WMIi  a 
neceiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  ttie  Office  of  TTirift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Tuskegee  Savings  and 
Loan  Association,  F.A.,  Tuskegee. 
Alabama  ("Association"),  with  the- 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  October 
11, 1991. 

Dated:  January  9, 1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(PR  Doc.  92-1121  Filed  1-15-92:  8:45  am] 
BiujNe  cooc  snft-«i-M 


(AC-1:OTSNa3723) 

Ba'rgersvilie  Federal  Savings  Banic, 
Bargersviile,  IN;  Final  Action;  Approval 
of  Conversion  Application 

Notice  is  hereby  given  that  on 
December  27, 1991,  the  designee  of  the 
Chief  Counsel.  Office  of  Thrift 
Supervision,  acting  pursuant  to  the 
authority  delegated  to  him,  approved  the 
application  of  Bargersviile  Federal 
Savings  Bank,  Bargersviile,  Indiana,  for 
permission  to  convert  to  the  stoqk  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW.,  Washington,  DC  20552.  and 
Indianapolis  Area  Office,  Office  of 
Thrift  Supervision,  8250  Woodfield 
Crossing  Blvd.,  suite  305  Indianapolis, 
Indiana  46240. 

Dated:  January  2, 1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasi^bgton. 
Corporate  Secretary. 
|FR  Doc.  92-1122  Filed  1-15-«2:  8:45  am) 

BILLING  COOE  <72S-«t-M 

[AC-2:0TS  No.  04491 

Calumet  Federal  Savings  and  Loan 
Association  of  Ctiicago,  Dolton,  IL; 
Final  Action;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 


December  24. 1991.  the  Office  of  the 
Chief  Counsel.  Office  of  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Calumet  Federal  Savings 
and  Loan  Association  of  Chicago, 
Dolton,  IHinois  for  permission  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Information  Services 
Division.  Office  of  Thrift  Supervision, 
1776  G.  Street,  NW..  Washington.  DC 
20552,  and  The  Central  Regional  Office, 
Office  of  Thrift  Supervision.  Ill  East 
Wacker  Drive.  Suite  800,  Chicago, 
Illinois  60601-436a 

Dated:  January  9. 1992. 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wastiington, 

Corporate  Secretary. 

|FR  Doc.  92-1123  Filed  1-15-92:  8:45  amj 

BttJJNQ  COOE  (730-01-11 


Champion  Federal  Savings  and  Loan 
Association  Bioomington,  IL;  Ftoial 
Action;  Approval  of  Conversion 
Application 

Date:  January  a  1992. 

Notice  is  hereby  given  that  on 
December  30, 1991,  the  Director  of  the 
Office  of  Thrift  Supervision  approved 
the  application  of  Champion  Federal 
Savings  and  Loan  Association, 
Bioomington,  Illinois,  for  permission  to 
convert  to  the  federal  stock  form  of 
organization  pursuant  to  a  voluntary 
supervisory  conversion,  and  the 
acquisition  of  the  conversion  stock  by 
First  of  American  Bank  Corporation, 
Kalamazoo,  Michigan. 

By  the  Office  of  Thrift  Supervisioa 
Nadine  Y.  Wasiiingtoo, 
Corporate  Secretary. 
|FR  Doc.  92-1119  Filed  1-15-92;  8:45  amj 

SttXMa  COOE  STaO-OVM 


(AC-64;  OTS  No.  0294) 

First  Federal  Savings  Bank  of  Western 
Maryland,  Cumberland,  MD;  Final 
Action;  Approval  of  Converaion 
Application 

Notice  is  hereby  given  that  on 
December  20, 1991,  the  Office  of  the 
Chief  Counsel,  Office  of  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Federal  Savings 
Bank  of  Western  Maryland, 
Cumberiand,  Maryland  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
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are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision,  1778  G  Street.  NW.. 
Washington,  DC  20552,  and  the 
Southeast  Regional  Office,  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street,  NE.,  Atlanta,  Georgia  3034&-5217. 

Dated:  January  B,  1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washingtoii, 
Corporate  Secretary. 
[FR  Doc.  92-1120  Filed  1-15-92: 8:45  ami 
BHXMQ  cooe  sno^i-M 


are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1776  G  Street,  NW., 
Washington,  DC  20552,  and  the 
Cincinnati  Area  Office,  Office  of  Thrift 
Supervision,  525  Vine  Street,  7th  Floor, 
Cincinnati,  Ohio  45201-5304. 

Dated:  January  9, 1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washiostoii. 
Corporate  Secretary. 
[FR  Doc.  92-1118  Filed  1-15-92;  8:45  am] 
MXINO  COM  STSfr-ei-M 


[AC-61;OTSNo.0494] 

Highland  Federal  Savinga  Bank, 
Cincinnati,  OH:  Final  Action;  Approval 
of  Conversion  Application 

Notice  is  hereby  given  that  on 
November  12. 1991,  the  designee  of  the 
Chief  Counsel,  Office  of  Thrift 
Supervision,  acting  pursuant  to  the 
authority  delegated  to  him,  approved  the 
application  of  Highland  Federal  Savings 
Bank,  Cincinnati,  Ohio,  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 


[AC-62:OTSNo.1«14] 

Western  Savings  and  Loan 
Association,  Qlenview,  IL;  Final  Action; 
Denial  of  Voluntary  Supervisory 
Conversion  Application 

Western  Bancorp  Inc.  Glenview, 
Illinois;  Final  Action:  Denial  of  Holding 
Company  AppUcatioa 

Notice  is  hereby  given  that  on 
November  15, 1991.  the  Director  of  the 
Office  of  Thrift  Supervision  or  his 


designee  denied  the  application  of 
Western  Savings  and  Loan  Association, 
Glenview,  Illinois,  for  permission  to 
convert  to  the  stock  form  of  organization 
in  a  voluntary  supervisory  conversion. 
In  addition,  notice  is  hereby  given  that 
on  November  15, 1991,  the  Director  of 
the  Office  of  Thrift  Supervision  or  his 
designee  denied  the  application  of 
Western  Bancorp  Inc.,  Glenview, 
Illinois,  for  permission  to  acquire 
Western  Savings  and  Loan  Association, 
in  connection  with  its  conversion  to 
stock  form.  Copies  of  the  applications 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision,  1776  G  Street.  NW., 
Washington.  DC  20552.  and  the  Central 
Regional  Office.  Office  of  Thrift 
Supervision.  Ill  East  Wadcer  Drive, 
suite  800.  Chicago.  Illinois.  80801-4380. 

Dated:  fanuary  9, 1992. 

By  the  Office  of  Thrift  Supervision. 
Nadioa  Y.  Wasliington. 
Corporate  Secretary. 
[FR  Doc.  92-1117  Filed  1-15-92;  8:45  am] 
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Sunshine  Act  Meetings 


This  »eGtion  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  ptibiished 
under  the  "GovemmerTt  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.SC.  552t)(eK3). 


BOARD  or  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  date:  9:30  a.m.,  Tuesday. 

January  21, 1992. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington.  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Issues  rsla'ed  to  the  definition  of  highly 
leveraged  transactions.  (Proposed  earlier  for 
public  comment;  Docket  No.  R-0734J 

2.  Issues  conrnming  Ihe  treatment  of 
intangible  assets  for  purposes  of  calculating 
regulatory  capital. 

3.  Any  items  carried  forward  {ram  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  thltse  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  end  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202J  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reserve  System, 

Washington,  DC  20551 
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CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452^3204. 


Dated:  January  14. 1992. 
Jennifer ).  Johnson, 

Atisociate  Secretary  of  the  Board. 

[FR  Doc.  92-1249  Filed  1-14-92;  9:48  amj 

BtLUNO  COCE  e21IH>1-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  10:30 
a.m.,  Tuesday.  January  21, 1992, 
following  a  recess  at  the  conclusion  of 
the  open  irieeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l9t  Streets, 
N.VV.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  arjiounced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dated:  January  14, 1992. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-1250  Filed  1-14-92;  9:48  am) 

BiUJNO  CODE  6210-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

(USITC  SE-92-1) 

TIME  AND  date:  January  23. 1992  at  2:00 

p.m. 

PLACE:  Room  101. 500  E  Street  SW., 

Washington.  DC  20436. 

STATUS:  Open  to  the  public.  . 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings 

2.  Minutes 

3.  Ratification  List 

4.  Petitions  and  complaints 
Certain  manual  resuscitators  and 

component  parts  thereof  (Docket  Number 
16G6). 

5.  Any  items  left  over  from  previous  agenda 

6.  FY  92  Expenditure  Plan  and  FY  94 

Authorization  Request 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason,  - 

Secretary.  (202)  205-2000. 

Dated:  January  13, 1992. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  92-1333  Filed  1-14-92;  3:01  pni] 
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This  section  of  the  FEDERAL  REGISTER 
contains  ecfitorial  con'ections  of  previously 
put)lished  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  ttie 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Adminiatration 

[Docket  No.  91119M2921  -■ 

Weatem  Pacific  Bottomfish  and 
Saamount  Qroundfish  Fiaheries 

Correction 

In  notice  document  91-31246, 
beginning  on  page  67598,  in  the  issue  of 
Tuesday,  December  31, 1991,  make  the 
following  correction: 

On  page  67588,  in  the  third  column,  in 
the  second  full  paragraph,  in  the  ninth 
line,  "Lone"  should  read  "Zone". 

nUJNQ  CODE  1S0S41-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 
(Docket  No.  91F-0391] 

CKM-Gaigy  Corp^  Filing  of  Food 
Additlva  Petition 

Correction 

In  notice  document  91-30217 
appearing  on  page  65906  in  the  issue  of 
'Diursday,  December  19, 1991,  make  the 
following  correction: 

On  page  65906,  in  the  second  column, 
in  the  ninth  line,  under  suppi^mentarv 
INFORMATKM,  "Antioxidants  and/or 
Stabilizers  for  Polymers"  should  read  as 
set  forth  and  in  the  tenth  line,  "(21  CFR 
178.2010),"  should  read  "(21  CFR 
178.2010)". 

MLUNQ  CODE  1S0S41-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Na  91F-0449] 

Polyaar  Rubber  Corp.;  Filing  of  Food 
Additive  Petition 

Correction 

In  notice  document  91-30216 
appearing  on  page  65907  in  the  issue  of 
Thursday.  December  19, 1991,  make  the 
following  corrections: 

1.  On  page  65007,  in  the  third  column, 
under  FOR  FURTHER  INFORMATION 


CONTACT,  in  the  third  line.  "NW."  should 
read  "SW.". 

2.  On  the  same  page,  in  the  same 
column,  in  the  tenth  line,  under 
SUPPLEMENTARY  INFORMATION.  "Rubber 
Articles  Intended  for  Repeated  Use." 
should  read  "Rubber  Articles  Intended 
for  Repeated  Use". 

BtLUNO  CODE  1SOft«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  89P-0329] 

Eggnog  Deviating  From  identity 
Standard;  AmendAient  of  Temporary 
Permit  for  Marlcet  Testing 

Correction 

In  notice  document  91-30215  beginning 
on  page  65906  in  the  issue  of  Thursday. 
December  19, 1991.  make  the  following 
correction: 

1.  On  page  65906,  in  the  third  column, 
under  SUMMARY,  in  the  second  line, 
"(FAD)"  should  read  "(FDA)"  and  in  the 
third  line  insert  "is"  after  "it". 

2.  On  page  65907,  in  the  Ist  column,  in 
the  2d  full  paragraph,  in  the  12th  line 
from  the  bottom,  "14321"  should  read 
"13421". 

MUMO  CODE  1SOS41-0 
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24  CFR  Part  12 

AccountaMiny  In  the  Provision  of  HUD 

Assistanee;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Administration 


24CFRPart12 

[Docket  Na  N-92-3347:  FR-3064-N-01  ] 

AccountatXIity  in  the  Provision  of  HUD 
Assistance 

aoency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Notice  of  effective  date  of 
regulations  and  additional  information. 

summary:  This  notice  gives  the  public 
(including  applicants  for,  and  recipients 
of,  HUD  assistance]  additional 
information  on  the  implementation  of 
section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (24  CFT*  part  12). 

For  assistance  that  HUD  makes 
available  to  recipients,  the  notice 
provides  information  to  the  public  on: 
— How  to  gain  access  to  the  applications 
and  other  information  upon  which  the 
Department  bases  its  decision  to 
provide  or  deny  assistance  on  a 
competitive  basis  (24  CFR  12.14(b)}; 
— How  to  obtain  information  on  those 
that  receive  discretionary  or 
competitive  assistance  from  the 
Department  (24  CFR  12.16(a]); 
— ^How  to  gain  access  to  the  material 
that  applicants  for  HUD  assistance^or 
a  specific  project  or  activity  must 
disclose  under  24  CFR  part  12,  subpart 
Qand 
— How  to  gain  access  to  the  decisions 
and  other  information  used  in  making 
assistance  determinations  with 
respect  to  specific  housing  projects 
under  24  CFR  part  12,  subpart  D. 
The  notice  also  provides  gmdance  on 
the  responsibilities  of  those  that  receive 
assistance  from  the  Department  and  that 
in  turn  make  the  assistance  available  to 
subrecipients.  These  responsibilities 
include: 

— Providing  public  access  to  the 
applications  and  other  information 
upon  which  the  recipient  bases  its 
decision  to  provide  or  deny  assistance 
on  a  competitive  basis  to  a 
subrecipient  (24  CFR  12.14(c)); 
— Providing  information  to  the  public  on 
the  subrecipients  of  assistance  they 
provide  on  a  competitive  basis  (24 
CFR  12.16(b));  and 


— Providing  public  access  to  the 
maferial  that  subrecipient  applicants 
for  assistance  for  a  specific  project  or 
activity  must  disclose  to  the  recipient 
under  24  CFR  part  12,  subpart  C. 
Finally,  the  notice  announces  the 

effective  date  of  24  CFR  12.14(c)  and 

12.16(b).  and  24  CFR  part  12.  subpart  C. 

DATES:  Effective  dates:  The  additional 

information  on  the  implementation  of 

section  102  of  the  Department  of 

Housing  and  Urban  Development 

Reform  Act  (24  CFR  part  12)  is  effective 

on  January  16, 1992. 
24  CFR  12.14(c)  and  12.16(b),  and  24 

CFR  part  12,  subpart  C,  are  effective  on 

January  16, 1992. 

Implementation: 

— ^The  provisions  of  section  1. 1.  of  this 
notice  (§9  12.14(b)  and  12.16(a)  of  the 

.    final  rule)  apply  to  all  decisions  to 
provide  or  deny  assistance  made  by 
the  Department  on  or  after  April  15, 
1991. 

—The  provisicHis  of  section  m.  of  this 
notice  (subpart  D  of  the  final  rule) 
apply  to  all  determinations  made  by 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  and 
the  Assistant  Secretary  for  Public  and 
Indian  Housing  under  24  CFR  part  12, 
subpart  D,  with  respect  to  housing 
projects  involving  the  Low  Income 
Housing  Tax  Credit. 

Applicability: 

—24  CFR  12.14(c)  and  12.16(b),  and  the 
related  provisions  of  section  I.  2.  of 
this  notice,  apply  vdth  respect  to  all 
decisions  by  a  recipient  of  HUD 
assistance  to  provide  or  deny 
assistance  on  or  after  March  16. 1992. 

— ^For  assistance  made  available  to  a 
subrecipient  by  a  state  or  a  unit  of 
general  local  government,  24  CFR  part 
12,  subpart  C,  and  the  related 
provisions  of  section  IL  of  this  notice, 
apply  to  all  appUcations  solicited  (in 
the  case  of  a  competition)  or 
otherwise  received  by  the  state  or  unit 
of  general  local  government  on  or 
after  March  16, 1992. 

— For  assistance  made  available  to  a 
recipient  by  HUD,  or  to  a  subrecipient 
by  an  entity  other  than  a  state  or  unit 
of  general  local  government,  24  CFR 
part  12.  subpart  C,  and  the  related 
provisions  of  section  II.  of  this  notice, 
apply  to  all  applications  solicited  (in 
the  case  of  a  competition)  or 
otherwise  received  by  HUD  or  the 
entity  on  or  after  January  16. 1992. 


except  that  24  CFR  part  12,  subpart  C, 
and  the  related  provisions  of  section 
II.  of  this  notice,  also  apply  to  all 
applications  solicited  by  HUD 
pursuant  to  Notices  of  Funding 
Availability  for  FY  1992  published  in   , 
the  Federal  Register  for  the  HOPE  for 
Public  and  Indian  Housing 
Homeownership  program  (HOPE  1), 
the  HOPE  for  Homeownership  of 
Multifamily  Units  program  (HOPE  2). 
and  the  HOPE  for  Homeownership  of 
Single  Family  Homes  program  (HOPE 
3). 
—24  CFR  part  12,  subpart  D,  and  the 
related  provisions  of  section  ni.  of  this 
notice  (other  than  for  determinations 
made  by  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner  and  the  Assistant 
Secretary  for  Public  and  Indian 
Housing  with  respect  to  housing 
projects  involving  the  Low  Income 
Housing  Tax  Credit)  will  be  effective 
only  upon  the  publication  of  further 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

For  general  questions  regarding  this 
notice:  Arnold  J.  Haiman,  Director, 
Office  of  Ethics,  Office  of 
Administration,  room  2158,  telephone 
(202)  708-3815,  TDD  (202)  708-1112. 

For  specific  questions  regarding 
programs  administered  by  the  Assistant 
Secretary  for  Community  Planning  and 
Development:  Don  I.  Patch,  Director, 
Office  of  Block  Grant  Assistance,  Office 
of  Community  Planning  and 
Development,  room  7286,  telephone  (202) 
708-3587,  TDD  (202)  708-2565. 

For  specific  questions  regarding 
programs  administered  by  the  Assistant 
Secretary  for  Public  and  Indian  Housing: 
Casimir  R.  Bonkowski,  Director.  Office 
of  Management  and  Policy,  Office  of 
PubUc  and  Indian  Housing,  room  4228, 
telephone  (202)  708-0713.  TDD  (202)  708- 
0850. 

For  specific  questions  regarding  cross- 
cutting  program  areas  administered  by 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner:  Michael 
T.  Hernandez,  Special  Assistant  to  the 
Assistant  Secretary,  Office  of  Housing, 
room  6106,  telephone  (202)  708-2495.  For 
questions  regarding  specific  program 
areas  administered  by  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
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Program  area. 

Contact  paraon 
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WHkann  HiH 
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(202)700-0547 

The  TDD  number  for  all  Office  of 
Housing  contacts  is  (202)  708-4594. 

For  specific  questions  regarding 
programs  administered  by  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity:  Laurence  Pearl,  Director, 
Office  of  Program  Standards  and 
Evaluation,  room  5226,  telephone  (202) 
708-0288,  TDD  (202)  708-0113. 

For  specific  questions  regarding 
programs  administered  by  the  Assistant 
Secretary  for  Policy  Development  and 
Research:  Frederick  J.  Eggers,  Associate 
Deputy  Assistant  Secretary,  Office  of 
Economic  Affairs,  room  8204,  telephone 
(202)  70&-2770,  TDD  (202)  708-0770. 

All  addresses  are  located  at  the 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  None  of  the 
telephone  numbers  listed  above  is  toll- 
free. 
SUPPLEMENTARY  information: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)),  and  assigned  0MB  control 
nxunber  2535-0101. 

Background 

On  March  14, 1991,  the  Department 
published  in  the  Federal  Register  a  final 
rule  entitled,  "Accountability  in  the 
Provision  of  HUD  Assistance."  '  The 
flnal  rule  implements  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989.' 
Section  102  contains  a  number  of 
provisions  designed  to  ensure  greater 
accountabihty  and  integrity  in  the  way 
in  which  the  Department  makes 
assistance  available  under  certain  of  its 
programs.  This  notice  gives  the  public  -" 
(including  applicants  for,  and  recipients 
of,  HUD  assistance)  additional 
information  on  the  implementation  of 
the  provisions  of  section  102  of  the 
Reform  Act  set  forth  below.  For  the 
convenience  of  the  reader,  appendix  E 
contains  a  chart  describing  the 
provisions  discussed  in  this  notice. 


M)2)  708-0624 
302)708-0283 
202)708-2730 
202)708-2300 


■  56  FR 11032.  For  ease  of  reference,  the  rule  ia 
referred  to  as  the  "final  rule"  in  this  notice. 

■  Pub.  L 101-235.  approved  December  IS.  1988. 
For  ease  of  reference,  6ie  law  is  referred  to  as  the 
"Reform  Act"  in  this  notice. 
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I.  Documentation  and  Public  Access 
Requirements:  Section  102(a)  of  the  Act 

1.  Requirements  for  HUD 

a.  Section  12.14(b)  (Subpart  B  of  the 
Final  Rule) 

i.  Summary  of  provision.  In  the  case  of 
assistance  that  it  makes  available 
through  a  competition,*  HUD  must 
ensure  that  documentation  and  other 
information  regarding  each  application 
are  sufficient  to  indicate  the  basis  upon 
which  assistance  was  provided  or 
denied.  This  material,  including  any 
letter  of  support,  must  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
In  carrying  out  this  requirement,  the 
Department  may  include  in  the  project 
file  supporting  materia!  such  as 
competitive  ranking  sheets,  scores  on 
each  of  the  relevant  selection  criteria, 
and  other  information  indicating  the 
basis  for  the  Department's  decision. 

ii.  Effective  date  of  provision.  The 
final  rule  made  this  provision  effective 
with  respect  to  all  decisions  to  provide 
or  deny  assistance  made  by  the 
Department  on  or  after  April  15, 1991. 
This  notice  prescribes  the  procedures 
the  public  may  use  to  access  the 
material  involved. 

iii.  Public  access.  All  applications  and 
related  documentation  and  other 
information  referred  to  in  $  12.14(b)  will 
be  made  available  to  the  public  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD'S  implementing  regulations  at  24 
CFR  part  15.  It  should  be  noted  that  all 
the  exemptions  authorized  by  §  15.21 
apply  to  die  production  of  material 
covered  by  S  12.14(b).  This  includes  the 
exemption  in  S  15.21(a)(4)  for  trade 
secrets  or  commercial  or  financial 
information  that  are  obtained  from  a 
person  and  are  privileged  or 
confidential.  It  should  also  be  noted  that 
to  the  extent  information  in  applications 
for  testing  imder  the  Fair  Housing 
Initiatives  program  would  identify  any 
of  the  testers  to  be  used,  places  to  be 
tested,  or  otherwise  permit  someone  to 
deduce  that  a  fair  housing  test  may  be 
occurring,  such  information  will  not  be 
disclosed. 


*  The  reader  should  consult  appendix  A  of  this 
notice  for  the  list  of  programs  covered. 
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All  FOIA  requests  for  information 
must  be  in  writing,  and  must  be 
submitted  in  accordance  with  the  FOIA 
procedures  contained  in  24  CFR  part  15. 
The  requests  must  include  enough 
information  so  that  the  requested  files 
can  be  identified.  This  information 
typically  would  include  one  or  more  of 
the  following:  The  approximate  date  or 
the  Federal  Register  (PR)  number  [e.g., 
FR-1234]  of  the  notice  of  fond 
availability:  the  competition  involved, 
the  dosing  date  of  the  competition,  or 
the  date  of  the  award;  the  HUD  program 
office  making  the  award;  and  the 
applicant's  name  and  address,  if  known. 

b.  Section  12.16(a)  (Subpart  B  of  the 
Final  Rule) 

i.  Summary  of  provision,  b)  the  case  of 
assistance  that  HUD  makes  available 
either  through  a  competition  or  on  a 
discretionary,  but  non-competitive  basis, 
HUD  must  publish  a  notice  in  the 
Federal  Register  at  least  quarterly 
indicating  the  recipients  of  the 
assistance.  For  each  item,  the  notice  will 
contain: 

(1)  The  name  and  address  of  each 
recipient  of  assistance: 

(2)  The  name  or  other  means  of 
identifying  the  pro)ect  activity,  or 
undertaking  for  each  such  recipient; 

(3)  The  dollar  amount  of  the 
assistance  for  each  proiect,  activity,  or 
undertaking; 

(4)  The  citation  to  the  statutory, 
regulatory,  or  other  criteria  under  which 
the  decision  to  provide  assistance  was 
made:  and 

(5)  The  location  of  the  HUD  office 
where  the  material  that  is  required  to  be 
maintained  can  be  inspected  and 
copied,  as  well  as  the  relevant  contact 
person  by  name,  address,  and  phone 
number. 

See  appendix  B  of  this  notice  for  a  list 
of  the  programs  covered  by  S  12.16(a). 

ii.  Effective  date  of  provision.  The 
final  rule  made  this  provision  effective 
with  respect  to  all  decisions  by  HUD  to 
provide  assistance  made  on  or  after 
April  15, 1991.  This  notice  prescribes  the 
procedures  the  public  may  use  to  access 
the  material  involved. 

iii.  Public  access.  Although  section 
102(a]  p>ermit8  quarterly  publication  of 
the  notice  of  funding  decisions,  the 
Department  generally  intends  to  publish 
separate  notices  for  each  funding 
decision  soon  after  the  decision  is  made. 
Notices  will  be  pubUshed  only  for 
funding  decisions:  If  no  decisions  are 
made  in  a  quarter,  no  notice  will  be 
published.  The  Department  has  been 
publishing  notices  of  funding  decisions 
since  December  15, 1989— the  Reform 
Act's  effective  date. 


Copies  of  notices  of  funding  decisions 
that  are  published  in  the  Federal 
Register  may  be  obtained  free  of  charge 
from  the  Rules  Docket  Qerk,  Office  of 
General  Counsel,  room  10276. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street,  SW., 
Washington.  DC  20410.  telephone  (202) 
708-2084,  TDD  (202)  708-9300.  Requests 
for  additional  information  about 
recipient  applications  may  be  made 
under  the  Freedom  of  Information  Act 
(24  CFR  part  15). 

2.  Requirements  for  Recipients  of  HUD 
Assistance 

a.  Summary  of  Provisions 

Both  of  the  following  provisions  apply 
to  assistance  that  a  recipient  receives 
from  HUD  through  a  competition,  and  in 
turn  makes  available  on  a  competitive 
basis  to  a  subrecipient. 

i.  Section  12.14(c)  (subpart  B  of  the 
final  rule).  Each  HUD  recipient  *  must 
ensure  that  documentation  and  other 
information  regarding  each  application 
submitted  to  the  recipient  by  a 
subrecipient  applicant  are  adequate  to 
indicate  the  basis  upon  which 
assistance  was  provided  ar  denied.  The 
HUD  recipient  must  make  this  material, 
including  any  letters  of  support, 
available  for  public  inspection  for  a  Bve- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 

ii.  Section  12.16(b)  (subpart  B  of  the 
final  rule).  State  and  unit  of  general 
local  government  recipients  must  notify 
the  pubUc  of  the  subrecipients  of  the 
assistance.  The  notification  must 
contain: 

(1)  The  name  and  address  of  each 
subrecipient  of  assistance; 

(2)  The  name  or  other  means  of 
identifying  the  project  activity,  or 
undertaking  for  each  such  subrecipient; 

(3)  The  dollar  amount  of  the 
assistance  for  eadi  project,  activity,  or 
undertaking:  and 

(4)  The  citation  to  the  statutory, 
regulatory,  or  other  criteria  under  which 
the  decision  to  provide  assistance  was 
made. 

b.  Discussion 

These  requirements  essentially  call 
upon  HUD  recipients  to  perfmm 
functions  for  their  subrecipients  that  are 
parallel  to  those  discussed  above  that 
HUD  is  required  to  perform  for  its 
recipients.  It  should  be  noted  that 
S  12.14(c)  applies  to  aU  covered 
recipients;  9  12.16(b)  only  applies  to 


UMI 


*  The  term  inchides  person*  am)  entiUe*.  tach  M 
a  itate.  a  unit  of  general  locat  government  a  public 
housing  agency  (PHA).  an  Indian  tribe,  and  a  non- 
profit organization. 


recipients  that  are  states  and  units  of 
general  local  government. 

It  should  also  be  noted  that  both  of 
these  requirements  depend  on  the 
existence  of  a  competitive  distribution 
of  assistance  BOTH  at  the  HUD  level  » 
AND  at  the  recipient  level.  For  example, 
if  a  CDBG  Entitlement  city  receives  a 
CDBG/onnuVo  grant  from  HUD.  and 
then  awards  the  proceeds  of  the  grant 
competitively,  the  city  is  not  covered  by 
this  aspect  of  part  12.  The  result  is  the 
same  if  the  HUD  assistance  is 
distributed  competitively,  but  the 
recipient  does  not  use  a  competition  to  . 
distribute  the  assistance  to 
subrecipients. 

An  example  of  a  situation  in  which 
the  requisite  "dual"  competitive  process 
is  present  involves  HUD  reallocations  of 
Emergency  Sheher  Grants  to  a  state  or 
to  a  unit  of  general  local  government, 
which  in  turn  makes  the  assistance 
available  to  a  nonprofit  organization 
pursuant  to  a  competition. 

c.  Effective  Date  of  Provision 

The  final  rule  contained  no  effective 
date  for  these  provisions,  but  stated  that 
their  effectiveness  would  be  announced 
in  a  subsequent  notice  published  in  the 
Federal  Register.  To  give  states  and 
other  recipients  adequate  time  to 
implement  this  provision  for  their 
programs,  this  notice  makes  this 
provision  effective  on  Mareb  18. 1992, 
with  respect  to  aU  decisions  to  provide 
or  deny  assistance,  as  appropriate, 
made  by  the  recipient  on  or  after  that 
date. 

d.  Recipient  Obligations 

L  Section  12.14(c)  (subpart  B  of  the 
final  rule).  Section  12.14(c)  imposes  two 
requirements  on  recipients.  First,  they 
must  ensure  that  there  is  sufficient 
documentation  to  indicate  the  basis  for 
each  decision.  The  Department  believes 
that  recipients  should  have  broad 
latitude  in  developing  procedures  for 
complying  with  this  requirement 
Accordingly,  this  notice  does  not 
prescribe  any  compliance  standards. 

Second,  recipients  must  make  the 
above  material  available  for  public 
inspection  fw  a  five-year  period.  Here 
again,  the  Department  believes  that 
recipients  should  be  given  discretion  to 
establish  procedures  to  meet  the 
statutory  requirement  At  a  minimum, 
however,  recipients  must 

— ^Have  a  viaMe  system  fw  retaining  the 
material  for  the  required  five-year 
period; 


»  See  appenAx  A  for  •  Uttfng  ol  th*  HUD 

programs  involved. 
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— ^Have  procedures  for  handling 

requests  for  public  inspection  that 

ensure  prompt  and  reasonable  access 

to  the  material  requested: 
—Retain  the  original  files  themselves, 

and  permit  subrecipients  to  keep  oidy 

copies  of  them;  and 
—In  the  case  of  states  and  units  of 

general  local  government  notify  the 

public  as  to  how  material  can  be 

accessed 

It  should  be  noted  that  section  102  and 
part  12  only  preempt  state  or  local  law 
that  conflicts  with  the  collection  of 
covered  information.  Tliey  do  not 
preempt  state  and  local  laws  governing 
the  disclosure  of  information  to  the 
public.  Thus,  although  recipients  must 
collect  the  required  information,  their 
duty  to  disclose  information  submitted 
to  it  by  subrecipients  is  subject  to  state 
and  local  law. 

ii.  Section  12.16(b)  (subpart  B  of  the 
final  rule).  Notification  under  S  12.16(b) 
must  be  done  at  least  every  six  months, 
and  can  be  accomplished  in  any  way 
conducive  to  provide  information  to  the 
public.  Methods  may  include: 
Advertisements  or  notices  in  major 
regional  or  local  papers;  notices  in 
publications  that  are  the  state 
equivalent  of  the  Federal  Register;  press 
releases  to  newspapers,  or  to  radio  and 
television  stations;  public  posting  in 
court  houses  or  other  appropriate  public 
buildings;  or  any  other  way  that 
effectively  reaches  the  general  public 

e.  Monitoring  and  Enforcement 

The  Department  will  review  recipient 
performance  under  §{  12.14(c)  and 
12.16(b)  in  connection  with  reviews 
conducted  under  the  underlying 
assistance  program.  Any  violation  of 
these  requirements  will  be  treated  as  a 
violation  of  the  terms  under  which  the 
underlying  assistance  was  made 
available  to  the  recipient 

n.  Applicant  Disclosures:  SecdoDS  102 
(b)  and'(c)  of  the  Ref  oim  Act 

1.  Overview 

Subpart  C  of  24  CFR  part  12  requires 
applicants  for  assistance  for  a  specific 
project  or  activity  from  HUD.  from  a 
state  or  a  unit  of  general  local 
government  or  from  certain  other 
entities,  to  make  a  number  of 
disclosures  if  the  applicant  meets  a 
dollar  threshold  for  the  receipt  of 
covered  assistance  during  the  fiscal  year 
in  which  the  application  is  submitted. 
Tlie  applicant  must  also  make  the 
disclosures  if  it  is  requesting  assistance 
from  HUD  for  a  spedfic  housing  project 
that  involves  assistance  from-other 
governmental  sources. 


Applicants  subject  to  subpart  C  must 
disclose  the  following: 
—Assistance  from  other  government 

sources  in  connection  with  the  project 
—The  financial  interests  of  persons  in 

the  project 
^The  sources  of  funds  to  be  made 

available  for  the  project  and 
—The  uses  to  which  the  funds  are  to  be 

put. 

2.  Specific  Guidance  Regarding 
Applicability 

Applicants  for  assistance  made 
available  for  a  specific  project  or 
activity  must  make  the  disclosures 
described  in  subsection  3.  of  the  section, 
if  the  application  meets  the  test  in 
EITHER  paragraph  a.  or  b.,  below: 


a.(l)  Nature  of  Assistance 

The  applicant  submits  an  application 
for  assistance  for  a  specific  project  or 
activity  in  which: 

(A)  HUD  makes  assistance  available 
to  a  recipient  for  a  specific  project  or 
activity:  • 

(B)  HUD  makes  assistance  available  * 
to  a  state  or  to  a  unit  of  general  local 
government,  and  the  state  or  unit  of 
general  local  government  in  turn  makes 
the  assistance  available  for  a  specific 
project  or  activity  to  a  subrecipienU  or 

(C)  HUD  makes  assistance  available 
to  any  other  entity  (such  as  a  public 
housing  agency  (PHA))  for  a  specific 
project  or  activity,  where  the  application 
is  required  by  statute  or  regulation  to  be 
submitted  to  HUD  for  any  purpose:  and 

(2)  Dollar  Threshold 

The  applicant— to  HUD  or  to  a  state 
or  a  unit  of  general  local  government  as 
appropriate^-has  received,  or  can 
reasonably  be  expected  to  receive,  an 
aggregate  amount  of  all  forms  of 
covered  assistance  from  HUD,  states, 
and  units  of  general  local  government  in 
excessDf  $2«),000  during  the  federal 
fiscal  year  (October  1  through 
September  30)  in  which  the  application 
is  submitted.  (See  24  CFR  12.32(a)  (2) 
and  (3)  for  detailed  guidance  on  how  the. 
tlueshold  is  calculated.) 

b.  Housing  Projects  With  Other 
Government  Assistance 

The  applicant  submits  an  application 
for  assistance  from  HUD  for  a  specific 


housing  project  that  involves  other 
government  assistance.*  There  is  no 
dollar  threshold  for  this  criterion:  Any 
other  government  assistance  triggers  the 
requirement  For  further  guidance  on 
this  criterion,  see  24  CFR  12.50. 

3.  Specific  Guidance  Regarding 
Disclosures 

At  the  time  of  application,  the 

applicant  must  disclose: 

— Other  government  assistance  to  be 
used  with  respect  to  the  activities  to 
be  carried  out  with  the  assistance,  or 
if  none,  a  certification  to  that  effect. 

—The  pecuniary  interest  •  of  any 
developer,  contractor,  or  consultant 
involved  in  theappUcation  for  the 
assistance  (or  in  the  planning, 
development  or  implementation  of 
the  project  or  activity  involved)  and 
any  other  person  who  has  a  pecuniary 
interest  in  the  project  or  activities  for 
which  the  assistance  is  sought  that 
exceeds  $50,000  or  10  percent  of  the 
assistance,  whichever  is  lower. 

— ^The  sources  of  funds  to  be  made 
available  for  the  activities,  and  the 
uses  to  which  the  funds  are  to  be  put 
In  the  case  of  Mortgage  Insurance 

under  24  CFR  subtitle  B,  chapter  H  the 

mortgagor  is  responsible  for  making  the 

required  disclosures,  and  the  mortgagee 

is  responsible  for  furnishing  the 

mortgagor's  disclosures  to  Uie 

Department 

4.  Specific  Guidance  Regarding  Updates 

For  covered  assistance  that  HUD 
makes  available  to  a  recipient  the 
recipient  must  submit  updates  to  the 
Department  to  refiect  substantial 
changes  in  the  disclosures  required 
under  subpart  C 

For  assistance  that  HUD  makes 
available  to  a  state  or  to  a  unit  of 
general  local  government  which  in  turn 
makes  the  assistance  available  to  a 
subredpient  die  subrecipient  must 


*  See  appendix  C  for  ■  lUt  of  •MiiUnce  progranu 
•ubiect  to  mibpart  C 

*  The  aMUtance  that  HUD  makae  available  to  a 
■Ute  or  unit  of  general  local  goveminartdoM  not 
have  to  come  from  a  covand  program  referred  to  In 
appendix  C  For  thU  ptapoee.  aaaUtanM  mean*  any 
contract  s^snt  loan,  cooperative  agreement  or 
other  form  of  aasUtanca.  including  the  inrarance  or 
guarantee  of  a  loan  or  mortgage,  that  ia  provided 
with  respect  to  a  apedfic  praiect  or  activity  under  a 
program  administered  by  the  Department 


•  "Other  government  assistance"  is  defined  to 
Include  any  loan,  grant  guarantee.  Insurance, 
payment  rebate,  subiridy.  aadlt  tax  benefit  or  any 
other  form  of  direct  or  indirect  assistaneefcom  the 
federal  government  (other  than  that  requested  bom 
HUD  in  the  application),  a  state,  or  a  unit  of  general 
local  government  or  any  agency  or  InstnimsBtality 
thereof,  that  is.  or  U  expected  to  be  made,  available 
with  respect  to  the  protect  or  activities  for  which  the 
assistance  is  sought 

•  "Pecuniary  interest"  is  defined,  at  1 12J2  of  die 
final  rule,  as:  "any  financial  involvement  in  the 
proiect  or  activity,  inchiding  (but  not  limited  to) 
situatioos  IA  which  an  individual  or  entity  has  an 
equity  interest  in  the  protect  or  activities,  shares  in 
any  profit  on  resale  or  any  distribution  of  svplus 
cash  or  other  assets  of  the  project  or  activities,  or 
receives  compensation  for  any  goods  or  services 
provided  in  connection  with  the  project  or 
activities." 


1946         Fedfi  Regbter  /  Vol.  57.  No.  11  /  Thursday.  Janoary  16.  1992  /  Rules  and  Regulatiwis 


submit  similar  npdates  to  the  state  or 
unit  of  genera]  local  government 

For  assistance  that  HUD  make* 
available  to  an  entity  described  in 
section  n^.a.(l)(C],  updates  must  be 
submitted  to  the  Department 

The  period  during  which  updates  are 
required  begins  when  the  application  is 
submitted  and  ends  when  the  apphcant 
has  discharged  all  its  obligations  under 
the  terms  of  the  assistance  (including 
the  submission  of  any  required  reports). 
The  precise  period  for  individual 
programs  will  be  established  in  the 
grant  or  cooperative  agreement  for  the 
assistance  involved.  Updates  must  be 
submitted  within  30  days  of  the  change 
requiring  the  update. 

All  programs  administered  by  the 
Assistant  Secretary  for  Community 
Planning  and  Development  are  subject 
to  a  "lesser  of  doUar/percentage 
update  threshold:  e.g.,  an  update  is 
required  if  a  change  in  other  government 
assistance  exceeds  the  amount  of  such 
assistance  in  connection  with  the 
project  that  was  previously  disclosed  by 
$250,000  or  by  10  percent  of  the 
assistance  (whichever  is  lower).  The 
other  program  areas  also  use  these 
thresholds,  with  two  exceptions.  First, 
all  changes  in  previously  disclosed  other 
government  assistance  must  be 
reported.  Second,  for  covered  programs 
administered  by  the  Assistant 
Secretary-Federal  Housing 
Commissioner  and  the  Assistant 
Secretary  for  Public  and  Indian  Housiug, 
all  changes  in  previously  disclosed 
sources  or  uses  of  funds  involving  tax 
credits  must  be  reported.  The  reader  is 
urged  to  review  the  detailed  guidance  on 
updates  contained  in  the  final  rule  at  56 
FR  11047. 

5.  Effective  Date  of  Provision 

The  final  rule  provided  that  subpart  C 
would  only  take  effect  upon 
announcement  by  subsequent  notice  in 
the  Federal  Register.  This  notice 
provides  for  the  foDowing  e%ctivenes8 
for  subpart  C: 

— For  assistance  made  available  to  a 
subrecipient  by  a  state  or  a  unit  of 
general  local  government  24  CFR  part 
12.  subpart  C  and  the  related 
provisions  of  this  section,  apply  to  all 
applications  solicited  (in  the  case  of  a 
competition]  or  otherwise  received  by 
the  state  or  unit  of  genera]  local 
government  on  or  after  March  16, 
1982. 

— For  assistance  made  available  to  a 
recipient  by  HUD,  or  \o  a  subrecipient 
by  an  entity  other  than  a  state  or  unit 
of  general  local  government  24  CFR 
part  12.  subpart  C,  and  the  related 
ptovisioas  of  diis  section,  apiriy  to  all 
applications  soKcited  (in  the  case  of  a 


competition]  or  otherwise  received  by 
HUD  or  the  entity  on  or  after  January 
16, 1992.  The  reader  should  note  that 
these  provisions  also  apply  to  aU 
applications  solicited  by  HUD 
pursuant  to  Notices  of  Funding 
Availability  for  FY  1992  published  in 
the  Federal  Register  for  the  HOPE  for 
Public  and  Indian  Housing 
Homeownership  program  (HOPE  1), 
the  HOPE  for  Homeownership  of 
Multifamily  Units  program  (HOPE  2), 
and  the  HOPE  for  Homeownership  of 
Single  Family  Homes  program  (HOPE 
3). 

6.  Method  of  Implementation 

a.  Assistance  Requested  From  HUD 

i.  Disclosures.  Appendix  F  contains 
the  form  to  be  used  by  applicants  for, 
and  recipients  of,  HUD  assistance  to 
make  the  applicant  disclosures  and 
updates  required  by  24  CFR  part  12, 
subpart  C. , 

ii.  Monitoring  and  enforcealent.  For 
applicant  (initial)  disclosures,  the 
bepartment  wishes  to  make  clear  its 
firm  intent  in  no  case  to  commit  covered 
assistance  to  the  applicant  unless  all 
subpart  C's  disclosures  have  been 
provided. 

For  update  disclosures,  the 
Department  will  review  recipient 
performance  in  providing  updates  under 
section  102(c)  of  the  Reform  Act  in 
connection  with  reviews  conducted 
under  the  underlying  assistance 
program. 

Any  violation  of  these  requirements 
will  be  treated  as  a  violation  of  the 
terms  under  which  the  underlying 
assistance  was  made  available  to  the 
recipient 

b.  Assistance  Requested  From  States 
and  Units  of  General  Local  Government 

i.  Disclosures.  States  and  units  of 
general  local  government  are 
responsible  for  developing  their  own 
mechanisms  for  collecting  the  required 
disclosures  and  updates.  They  may— but 
are  not  required  to — use  tibe  procedures 
that  the  Department  establishes  for  the 
program.  In  no  case  are  states  and  units 
of  general  local  govenmient,  or  HHAs  or 
other  entities  described  in  section  0.2.8. 
(IHC).  to  commit  covered  assistance, 
unless  all  sul^rt  C»  disdosores  have 
been  provided. 

ii.  Monitoring  and  enforcemenL  The 
Department  will  review  recipient 
performance  with  respect  to  both 
applicant  and  update  disdosores  nnder 
section  102  of  the  Reform  Act  in 
connection  with  reviews  conducted 
under  the  underlying  assistance 
program.  Any  violatitm  of  these 
requirements  will  be  treated  as  a 


violation  of  the  terms  under  which  the 
imderiying  assistance  was  made 
available  to  the  rec^ient 

7^ Public  Access 

a.  Assistance  Requested  From  HUD 

HUD  will  make  available  to  the  public 
all  applicant  disdosore  reports  for  five 
years  in  the  case  of  applications  for  " 
competitive  assistance,  and  for 
generally  three  years  in  the  case  of  other 
applications.  Update  reports  will  be 
made  available  alcmg  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  generally  less  than  three  years. 
All  reports — both  applicant  disclosure 
and  update— will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
^HUD's  implementing  regulations  at  24 
CFR  part  15.  As  above,  the  exemptions 
to  the  production  of  material  under 
S  15.21  will  apply.  Although 
qualification  for  an  exemption  will  be 
determined  on  a  case-by-case  basis,  the 
reader  should  note  that  information  such 
as  sources  and  uses  of  funds  and  the 
percentage  of  finandal  interests  in  a 
project  will  generally  meet  the  "trade 
secrets"  exemption  contained  in 
S  15.21(a)(4)  and.  therefore,  will 
generally  not  be  subjed  to  disclosure. 

All  requests  for  information  must  be 
in  writing,  and  must  be  submitted  in 
accordance  with  the  FOIA  procedures 
contained  in  24  CFR  part  15.  The 
requests  must  indude  enough 
information  so  that  the  requested  Hies 
can  be  identified. 

b.  Assistance  Requested  From  States 
and  Units  of  General  Local  Government 

States  and  units  of  general  local 
government  must  make  all  applicant 
disclosure  reports  available  to  the  pubKc 
for  five  years  in  the  case  of  ai^lications 
for  competitive  assistance,  and  for  three 
years  in  the  case  of  other  appUcations. 
Update  reports  must  be  made  available 
along  with  the  applicant  disdosure 
reports,  but  in  no  case  for  a  period  less 
than  three  years. 

As  noted  in  connection  with  the 
discussion  of  1 12.14(c)  (section  L24l.i., 
above),  the  Department  believes  that 
these  recipients  should  be  given 
discretion  to  establish  procedures  to 
provide  the  required  information  to  the 
public.  Ata  minimum,  however,  they 
must: 
— Have  a  viable  system  for  retaining  the 

material  for  the  required  period; 
— Have  procedures  for  handling 

requests  for  public  inspection  that 

ensure  prompt  and  reasonable  access 

to  the  material  requested; 


UMI 
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—Notify  the  public  as  to  how  material 

can  be  accessed;  and 
—Retain  the  original  files  themselves, 

and  permit  subrecipients  to  keep  only 

copies  of  them. 

As  noted  above,  although  states  and 
units  of  general  local  government  must 
collect  the  information  required  by 
subpart  C,  the  Reform  Act  does  not 
override  state  and  local  law  governing 
the  disclosure  of  such  information.  Thus, 
states  and  units  of  general  local 
govermnent  must  make  the  information 
collected  pursuant  to  subpart  C 
available  for  public  inspection,  provided 
that  the  disclosure  is  not  inconsistent 
with  state  or  local  law. 

ni.  "Subsidy-layering"  DeterminatioDs: 
Section  lQ2(d)  of  the  Reform  Act 

1.  Summary  of  Provision 

a.  Before  Providing  the  Assistance 

Section  12.50  of  the  final  rule  requires 
HUD  to  certify  that  assistance  made 
available  by  HUD  for  a  specific  housing 
project  will  not  be  more  than  is 
necessary  to  make  the  assisted  activity 
feasible  after  taking  into  account 
assistance  from  other  government 
sources. 

This  is  the  so-called  "subsidy- 
layering"  rule— the  Reform  Act  authority 
permitting  HUD  to  reduce  the  amount  of 
HUD  assistance  if  the  HUD  assistance 
and  any  other  government  assistance 
involved  in  the  project  are  more  than  is 
necessary  to  make  the  housing  project 
feasible. 

It  should  be  noted  that  this 
requirement  applies  to  assistance  made 
available  by  HUD  >°  for  a  housing 
project. ' '  It  does  not  cover  the 


>•  Section  212  of  the  Craiuton-Gonzalet 
Affordable  Housing  Act  of  1990  (Pub.  L 101-825) 
provides  an  alternative  mechanism  for  complying 
with  section  102(d)  of  the  Reform  Act  for  the  HOME 
program.  Therefore,  assistance  that  HUD  make* 
available  to  participating  jurisdictions  under  the 
HOME  program  is  not  subject  to  this  notice.  Of 
course.  HUD  would  take  HOME  assistance  into 
account  in  making  section  102(d]  certifications  with 
respect  to  other  assistance  the  HUD  may  be 
providing  for  a  protect  that  involves  HOME 
assistance  as  well. 

>  <  Section  12J0  of  the  final  role  define*  Iwuting 
project"  as — 

(a)  Property  containing  five  or  more  dwelling 
units  that  is  to  be  used  for  prinariiy  retidentiAl 
purpose*,  including  (but  not  limited  to)  Uving 
arrangements  such  as  independent  group 
residences,  board  and  care  factlitie*.  poup  bomea, 
and  transitional  housing,  but  excluding  facilitie* 
that  provide  primarily  non-residential  services,  such 
as  intermediate  care  facilities,  nursing  homes,  and 
hospitals:  and 

(b)  Residential  rental  property  receiving  a  tax 
credit  under  Federal.  State,  or  locaHaw. 


secondary  allocation  of  assistance  from 
a  recipient  to  a  subreciptent,  imless  the 
subrecipient's  application  is  submitted 
to  HUD  for  action.  It  should  also  be 
noted  that  the  requirement  is  trifgered 
only  when  other  government  assistance 
is  present  in  the  project  It  does  not 
apply  to  requests  for  HUD  assistance, 
where  no  other  government  assistance  is 
involved.  See  appendix  D  for  a  listing  of 
the  programs  subject  to  this 
requirement. 

It  should  also  be  noted  that  the 
"subsidy-layering"  provisions  apply 
without  regard  to  whether  the  applicant 
is  required  to  make  disclosures  under 
subpart  C  of  the  final  rule. 

b.  Subsequent  Adjustments 

Section  12.52  of  the  final  rule 
authorizes  HUD  to  make  adjustments  to 
assistance  already  provided  for  a 
specific  housing  project  on  the  basis  of 
update  disclosures  that  are  required 
under  subpart  C. 

2.  Public  Access 

a.  Record  of  Decisions 

The  preamble  to  the  final  rule 
indicated  that  the  Department  will  not 
implement  section  i02{d)  by  notice  and 
comment  rule  making  tmder  24  CFR  part 
10  at  this  time,  but  instead  will  proceed 
by  decision  making  on  a  case-by-case 
basis  with  regard  to  all  aspects  of 
section  102(d)  that  are  not  covered  by 
existing  regulations.  The  preamble  also 
pointed  out  that  the  rationale  for  each 
decision  will  be  reduced  to  writing,  and 
will  be  made  available  for  public 
inspection.  (56  FR 11038)  Copies  of  these 
decisions  will  be  available,  free  of 
charge,  for  a  three-year  period,  throu^ 
the  following  contacts: 
— ^For  programs  administered  by  the 
Assistant  Secretary  for  Community 
banning  and  Development: 
— ^For  Community  Development  Block 
Grants,  Don  I.  Patch,  Director,  Office 
of  Block  Grant  Assistance,  Ofiice  of 
Community  Planning  and 
Development,  room  7286,  telephone 
(202)  708-3587.  TDD  (202)  708-2565. 
—For  McKinney  Act  homeless 
assistance  programs,  James  Forsberg, 
Director,  Office  of  Special  Needs 
Assistance  Programs,  Office  of 
Community  Planning  and 
Development,  room  7282.  telephone 
(202)  708-430a  TDD  (202)  708-2565. 
—For  the  Neighbortiood  Demonstration 
Program.  Syl  Angel,  Director,  Office  of 
Technical  Assistance,  Office  of 
Community  Planning  and 
Development,  room  7148,  telephone 
(202)  70&-2090.  TDD  (202)  708-2565. 
For  programs  administered  by  the 
Assistant  Secretary  for  Housing-Federal 


Housing  Commissioner,  see  die  listing 
under  NM  mNTHEn  mnmtuvom 
CONTACT,  above. 

For  programs  administered  by  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity,  Lauretta  Dixon, 
Supervisory  Equal  Opportimity 
Specialist  for  Funded  Programs,  room 
5218,  telephone  (202)  708-0455,  TDD 
(202)  708-0113. 

For  programs  administered  by  the 
Assistant  Secretary  for  Public  and 
Indian  Housing,  Casimir  Bonkowski, 
Director,  Office  of  Management  and 
Policy,  room  4228.  telephone  (202)  708- 
0713,  TDD  (202)  708-0850.  None  of  the 
above  telephone  numbers  is  toll-free. 

b.  Additional  Information 

Additional  information  about 
applications  and  HUD  certifications  and 
assistance  adjustments  are  to  be  made 
under  the  Freedom  of  Information  Act 
(24  CFR  part  15). 

Other  Matters 

Environmental  Review 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  and  24  CFR  50.20(k)  of 
the  HUD  regulations,  the  poUcies  and 
procedures  proposed  in  this  document 
are  determined  not  to  have  the  potential 
of  having  a  significant  impact  on  the 
quality  of  the  human  environment  and, 
therefore,  are  exempt  from  further 
environmental  review. 

Executive  Order  1281Z  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12812,  Federalism,  has 
determined  that  this  rule  does  not  have 
"federalism  implications"  because  it 
does  not  have  substantial  direct  effects 
on  the  states  (including  their  poUtical 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The  rule 
does  provide  additional  reporting  and 
disclosure  requirements  on  states  and 
units  of  general  local  government  but 
the  Department  does  not  believe  these 
requirements  will  have  the  requisite 
federalism  implications.  In  any  event 
they  are  almost  entirely  mandated  by 
statute. 

Executive  Order  12606,  the  Family, 

The  General  Counsel  as  the 
Designated  Official  under  Executiva 
OrdCT  12806,  the  Family,  has  determined 
that  this  rule  does  not  have  potential  for 
significant  impact  on  family  formatioiw 
mahitenance,  and  general  well-bebig. 
The  reporting  and  disclosure 
requirements  of  the  rule  should  have 
little  or  no  positive  or  negative  affect  oa 
the  family. 
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Dated:  January  6, 1992. 
Tub  E.  Tairo, 
Assistant  Secretary  for  Administration. 

Appendix  A 

Appendix  A  contains  a  list  of  the 
competitive  assistance  programs 
administered  by  the  Department  that  have 
elements  covered  by  1 12.14(b)  of  the  final 
rule  (documentation  and  public  access 
requirements).  This  is  the  list  that  was 
published  as  1 12.10  of  the  Tinal  rule.  The 
reader  should  be  aware  that  the  Department 
will  update  this  list  periodically  through 
changes  to  i  12.10.  The  hst  is  as  follows: 

(1)  Section  312  Rehabilitation  Loans  under 
24  CFR  part  510  (except  loan  amounts  less 
than  $200,000  and  loans  for  single  family 
properties).'* 

(2)  Rental  Rehabilitation  Grants  under  24 
CFR  parts  511  (only  HUD-administered  grants 
under  subpart  F  and  technical  assistance 
under  subpart  A)."* 

(3)  The  following  programs  under  title  I  of 
the  Housing  and  Community  Development 
Act  of  1974: 

(i)  Community  Development  Block  Grants 
under  24  CFR  part  570  (only  the  HUD- 
administered  Small  Cities  program  under 
subpart  F], 

(ii)  Special  Purpose  Grants  (only  technical 
assistance  and  assistance  for  Historically 
Black  CoHeges]  under  section  105  of  the 
Department  of  Housing  and  Urban' 
Development  Reform  Act  of  1989, 

(iii)  The  Work  Study  program  under  section 
107(c]  of  the  Housing  and  Community 
Development  Act  of  1974,  and 

(iv)  Community  Development  Block  Grants 
to  Indian  Tribes  under  title  I  of  the  Housing 
and  Community  Development  Act  of  1974. 

(4)  Emergency  Shelter  Grants  under  24  CFR 
part  576  (only  HUD  reallocations  under 
55576.63  through  576.67). 

(5)  Transitional  Housing  under  24  CFR  part 
577. 

(6)  Permanent  Housing  for  Handicapped 
Homeless  Persons  under  24  CFR  part  578. 

(7)  Section  8  Housing  Assistance 
Payments — Existing  Housing  and  Moderate 
Rehabilitation  under  24  CFR  part  882 
(including  the  Moderate  Rehabilitation 
program  for  Single  Room  Occupancy 
Dwellings  for  the  Homeless  under  subpart  H). 

(8)  Supportive  Housing  for  the  Elderly 
under  section  202  of  the  Housing  Act  of  1959, 
and  Supportive  Housing  for  Persons  with 
Disabihties  under  section  811  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act. 

(9)  Section  8  Housing  Assistance 
Payments— Loan  Management  Set-Aside 
under  24  CFR  part  886.  subpart  A  (except 
when  used  as  an  incentive  in  connection  with 
an  approved  Plan  of  Action  under  the 
Emergency  Low  Income  Housing  Preservation 
Act  of  1987,  as  amended). 

(10)  Flexible  Subsidy  under  24  CFR  part 
219— both  Operating  Assistance  imder 


"  Note  that  this  program  was  repealed  by  section 
28e(a)(2)  of  the  Cranston-Goiualex  National 
AiTonlable  Housing  Act 

"  Note  that  this  program  was  repealed  by  the 
Cranston-Gonzalez  National  Affordable  Housing 
Act. 


subpart  B  and  Capital  Improvement  Loans 
under  subpart  C  (except  when  used  as  an 
incentive  in  connection  with  an  approved 
Plan  of  Action  under  the  Emergency  Low 
Income  Housing  Preservation  Act  of  1987,  as 
amended).  

(11)  Housing  Vouchers  under  24  CFR  part 
887. 

(12)  Low-Rent  Housing  Opportunities  under 
24  CFR  904. 

(13)  Indian  Housing  under  24  CFR  part  905. 

(14)  Public  Housing  Development  under  24 
CFR  part  941. 

(15)  Comprehensive  Improvement 
Assistance  under  24  CFR  part  968.  subpart  B. 

(16)  Resident  Management  under  24  CFR 
part  964,  subpart  C. 

(17)  Neighborhood  Development 
Demonstration  under  section  123  of  the 
Housing  and  Urban-Rural  Recovery  Act  of 
1983. 

(18)  Nehemiah  Grants  undsr  24  CFR  part 
280.>* 

(19)  Research  and  Technology  Grants 
under  title  V  of  the  Housing  and  Urban 
Development  Act  of  1970. 

(20)  Congregate  Services  under  the 
Congregate  Housing  Services  Act  of  1978  and 
section  802  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act. 

(21)  Counseling  under  section  106  of  the 
Housing  and  Urban  Development  Act  of  1968. 

(22)  Fair  Housing  Initiatives  under  24  CFR 
part  125. 

(23)  Public  Housing  Drug  Elimination 
Grants  under  section  5129  of  the  Anti-Drug 
Abuse  Act  of  1988. 

(24)  Fair  Housing  Assistance  under  24  CFR 
part  111. 

(25)  Public  Housing  Early  Childhood 
Development  Grants  under  section  222  of  the 
Housing  and  Urban-Rural  Recovery  Act  of 
1983. 

(26)  Supplemental  Assistance  for  Facilities 
to  Assist  the  Homeless  under  24  CFR  part 
579. 

(27)  Shelter  Plus  Care  Assistance  under 
section  837  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act. 

(28)  Planning  and  Implementation  Grants 
for  HOPE  for  Public  and  Indian  Housing 
Homeownership  under  title  IV,  subtitle  A,  of 
the  Cranston-Gonzalez  National  Affordable 
Housing  Act. 

(29)  Plaiming  and  Implementation  Grants 
for  HOPE  Homeownership  of  Multifamily 
Units  under  title  IV,  subtitle  B,  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act. 

(30)  Implementation  Grants  for  HOPE  for 
Homewnership  of  Single  Family  Homes 
under  title  IV,  subtitle  C,  of  the  Cranston- 
Gonzalez  National  Affordable  Housing  Act 

(31)  HOPE  for  Elderly  Independence 
Demonstration  under  section  803  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act. 

Appendix  B 

Appendix  B  contains  a  list  of  the 
assistance  programs  administered  by  the 
Department  that  have  elements  covered  by 


5 12.16(a)  of  the  final  rule  (publication  of 
assistance  "winners").  The  list  contains  the 
same  competitive  assistance  programs 
referred  to  in  appendix  A.  It  also  contains 
programs  that  provide  assistance  on  a 
discretionary  (non-formula,  non-demand, 
non-competitive  basis,  including  Research 
and  Technology  Grants  under  title  V  of  the 
Housing  and  Urban  Development  Act  of  1970, 
Fair  Housing  Assistance  under  24  CFR  part 
111,  technical  assistance  under  section  105  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989,  and 
assistance  for  Historically  Black  Colleges 
under  section  105  of  the  Department  of 
Housing  and  Urban  Development  Reform  Act 
of  1989. 

The  full  list  was  published  as  5  12.10  of  the 
final  rule.  The  reader  should  be  aware  that 
the  Department  will  update  this  list 
periodically  through  changes  to  5  12.10. 

Appendix  C 

Appendix  C  contains  a  list  of  the 
assistance  programs  administered  by  the 
Department  that  have  elements  covered  by 
subpart  C  of  part  12  of  the  final  rule 
(applicant  disclosures).  This  is  the  same  list 
that  was  published  in  5  12.30  of  the  Tinal  rule. 
The  reader  should  be  aware  that  the 
Department  will  update  this  list  periodically " 
through  changes  to  5 12.30.  The  list  is  as 
follows: 

(1)  Section  312  Rehabilitation  Loans  under 
24  CFR  part  510.  except  loans  for  single 
family  properties." 

(2)  Applications  for  grant  amounts  for  a 
specific  project  or  activity  under  the  Rental . 
Rehabilitation  Grant  program  under  24  CFR 
part  511  made  to: 

(i)  A  state  grantee  under  subpart  F; 

(ii)  A  unit  of  general  local  government  or  a 
consortium  of  units  of  general  local 
government  receiving  funds  from  a  state  or 
directly  from  HUD  (whether  or  not  by 
formula]  under  subparts  D,  F.  and  G;  and 

(iii)  HUD,  for  technical  assistance  under 
5  511.3. 

(Excludes  formula  distributions  to  states, 
units  of  general  local  government  or 
consortia  of  imits  of  general  local  goverrmfient 
under  subparts  D  and  G,  within-year 
reallocations  under  subpart  D,  and  the  HUD- 
administered  Small  Cities  program  under 
subpart  F.)'* 

(3)  Applications  for  grant  amounts  for  a 
specific  project  or  activity  under  title  I  of  the 
Housing  and  Community  Development  Act  of 
1974  made  to: 

(i)  HUD,  for  a  Special  Purpose  Grant  under 
section  105  of  the  Department  of  Housing  and 
Ujban  Development  Reform  Act  of  1989  for 
technical  assistance,  the  Work  Study 
program,  or  Historically  Black  colleges, 

(ii)  HUD,  for  a  loan  guarantee  under  24 
CFR  part  570.  subpart  M: 

(iii)  HUD,  for  a  grant  to  an  Indian  tribe 
under  title  I  of  the  Housing  and  Community 
Development  Act  of  1974: 

(iv)  HUD.  for  a  grant  under  the  HUD- 
administered  Small  Cities  program  under  24 
CFR  part  57a  subpart  F;  and 


■*  Note  that  this  program  was  repealed  bysection 
289(a)(3)  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act. 


"See  footnote  for  appendix  A,  alwve. 
'*See  footnote  for  appendix  A.  al>ove. 
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(v)  A  state  or  unit  of  general  local 
government  under  24  CKR  pari  57a 

(Excludes  formula  distributiona  by  HUD  to 
states  and  units  of  general  local  government 
under  24  CFR  pari  570,  and  Special  Purpose 
Grants  by  HUD  to  Insular  Areas  or  for  the 
correction  of  formula  errors  under  section  105 
of  the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  198S.) 

(4)  Applications  for  grant  amounts  for  a 
specific  prolect  or  activity  under  &»t 
Emergency  Shelter  Grants  program  under  24 
CFR  pari  576  made  to  a  state  or  to  a  unit  of 
general  local  government,  including  a 
Territory. 

(Excludes  formula  distributions  to  states 
and  units  of  general  local  government 
(including  Territories);  reallocations  to  stales, 
units  of  general  local  government  (including 
Territories),  and  non-profit  organizations;  and 
applications  to  an  entity  other  than  i-IUD  or  a 
state  or  unit  of  general  local  government.) 

(5)  Transitional  Housing  under  24  CFR  part 
577. 

(6)  Permanent  Housing  and  Handicapped 
Hoilfeiess  Persons  under  24  CFR  part  578. 

(7)  Section  8  Housing  Assistance  Payments 
(only  project-based  housing  under  the 

Existing  Housing  and  Moderate    

Rehabilitation  programs  under  24  CFR  pari 
882,  including  the  Moderate  RehabiHtation 
program  for  Single  Room  Occupancy 
Dwellings  for  the  Homeless  under  subpart  H). 

(8)  Section  8  Housing  Assistance  Payments 
for  Housing  for  the  Elderiy  or  Handicapped 
under  24  CFR  part  885. 

(9)  Supportive  Housing  for  the  Elderiy 
under  section  202  of  the  Housing  Act  of  1959, 
and  Supportive  Housing  for  Persons  with 
Disabilities  under  section  811  of  the 
Cranston-Gonzalez  National  Affordable 
J-!ousing  Act. 

(10)  Action  8  Housing  Assistance 
Payments — Special  Allocations — under  24 
CFR  part  886. 

(11)  Flexible  Subsidy  under  24  CFR  part 
219— 4)oth  Operating  Assistance  under 
subpart  B  and  Capital  Improvement  l^oana 
under  subpart  C. 

(12)  Low-Rent  Housing  Opportunities  under 
24  CFR  pari  904. 

(13)  Indian  Housing  under  24  CFR  pari  905. 

(14)  Public  Housing  Development  under  24 
CFR  part  941. 

(15)  Comprehensive  Improvement 
Assistance  under  24  CFR  part  968,  subpart  B. 

(16)  Resident  Management  under  24  CFR 
pari  964.  subpart  C. 

(17)  Neighborhood  Development 
Demonstration  under  section  123  of  the 
Housing  and  Urban-Rural  Recovery  Act  of 
1983. 

(18)  Nehemiah  Grants  under  24  CFR  part 
280." 

(19)  Research  and  Technology  Grants 
under  title  V  of  the  Homing  and  Urban 
Development  Act  of  1970. 


(20)  Congregate  Services  under  the 
Congregate  Housing  Services  Act  of  1978. 

(21)  Counseling  luider  section  106  of  the 
Housing  and  Urban  Development  Act  of  196S. 

(22)  Pair  Housing  Initiatives  under  24  CFTt 
part  125. 

(23)  Public  Housing  Drug  Elimination 
Grants  under  section  5129  of  the  Anti-Drug 
Abuse  Act  of  1968. 

(24)  Fair  Housing  Assistance  under  24  CFR 
pari  111. 

(25)  Public  Housing  Early  Childhood 
Development  Grants  under  section  22?  of  the 
Housing  and  Urban-Rural  Recovery  Act  of 
1983. 

(26)  Mortgage  Insurance  under  24  CFR 
subtitle  B.  chapter  U  (only  multifamily  and 
non-rasidential). 

(27)  Supplemental  Assistance  for  Facilities 
to  Assist  the  Homeless  under  24  CFR  part 
579. 

(28)  Shelter  Plus  Care  Assistance  under 
section  837  of  the  Cranston-Conzales 
National  Affordable  Housing  Act. 

(29)  Planning  and  Implementation  Grants 
for  HOPE  for  Public  and  Indian  Housing 
Homeownership  under  title  IV,  subtitle  A.  of 
the  Cranston-Gonzalez  National  Affordable 
Housing  Act. 

(30)  Planning  and  Implementation  Grants 
for  HOPE  for  Homeownership  of  Multifamily 
Units  under  title  IV,  subtitle  B,  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act. 

(31)  Hope  for  Elderly  Independence 
Demonstration  under  section  803  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act. 

The  Depariment  wiH  add  other  programs  to 
this  list,  as  appropriate. 

Appendix  O 

Appendix  D  contains  a  list  of  the 
assistance  programs  administered  by  the 
Department  that  have  elements  covered  by 
subpari  D  of  pari  12  of  the  fmal  rule 
("subsidy  layering").  This  is  the  same  Hst  that 
was  published  in  S  12.50  of  the  final  rule.  The 
reader  should  be  aware  that  the  Department 
will  update  this  list  periodically  through 
changes  to  S  12.50.  The  list  is  as  follows: 

(1)  Section  312  Rehabilitation  Loans  under 
24  CFR  pari  510,  except  loans  for  single 
family  properties.'" 

(2)  Community  Development  Block  Grants 
under  24  CFR  part  570  (only  loan  guarantees 
under  subpart  M.  grants  to  Indian  tribes 
under  title  1  of  the  Housing  and  Community 
Development  Act  of  1974,  and  grants  under 
the  HUD-administered  Small  Cities  program 
under  subpart  F). 

(3)  Transitional  Housing  under  24  CFR  pari 
677. 

(4)  Permanent  Housing  for  Handicapped 
Homeless  Pereons  under  24  CFR  pari  578. 


(5)  Supplemental  Assistance  for  Facilities 
to  Assist  the  Homeless  under  24  CFR  pari 
578. 

(6)  Section  8  Housing  Assistance  Payments 
(only  project-based  housing  under  the 
Existing  Housing  and  Moderate 
Rehabilitation  programs  under  24  CFR  pari 
882,  Including  the  Moderate  Rehabilitation 
program  for  Single  Room  Occupancy 
Dwellings  for  the  Homeless  under  subpari  H). 

(7)  Supportive  Housing  for  the  Elderly 
under  section  202  of  the  Housing  Act  of  1959. 
and  Supportive  Housing  for  Persons  with 
Disabilities  under  section  811  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act. 

(8)  Section  8  Housing  Assistance  Payments 
for  Housing  for  the  Elderly  or  Handicapped 
under  24  CFR  part  885. 

(9)  Section  8  Housing  Assistance  . 
Payments — Special  Allocations — under  24  { 
CFR  part  886.                                                     , 

(10)  Flexible  Subsidy  under  24  CFR  pari       • 
219 — both  Operating  Assistance  under 
subpart  B  and  Capital  Improventent  Loans 
under  subpart  C. 

(11)  Low-Rent  Housing  Opportunities  under 
24  CFR  904. 

(12)  Indian  Housing  under  24  CFR  part  906. 

(13)  Public  Housing  Developokent  under  24 
CFR  part  941. 

(14)  Comprehensive  Improvement 
Assistance  under  Z4  CFR  part  968,  subpari  B. 

(15)  Neighborhood  Development 
Demonstration  under  section  123  of  the 
Housing  and  Urban-Rural  Recovery  Act  of  - 
1963. 

(16)  Nehemiah  Grants  under  24  CFR  part 
280. 

(17)  Mortgage  Insurance  under  24  CFR 
subtitle  B,  chapter  II  (only  multifamily 
projects). 

(18)  Shelter  Plus  Care  Assistance  under 
section  837  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act. 

(19)  Implementation  Grants  for  HOPE  for 
Public  and  Indian  Housing  Homeownership 
under  title  IV.  subtitle  A.  of  the  Cranston- 
Gonzalez  National  Affordable  Housing  Act. 

(20)  Implementation  Grants  for  HOPE  for 
Homeownership  of  Multifamily  Units  under 
title  IV,  subtitle  B.  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act. 

AppendixB 

To  help  the  reader  understand  the 
requirements  of  the  provisions  discussed  In 
this  notice,  the  Depariment  is  providing  the 
following  chari.  It  contains  an  overview  of 
the  types  of  assistance  covered  by  each 
subpart  and  of  the  requirements  imposed, 
both  in  terms  of  the  substantive  requirements 
and  the  entity  that  must  carry  them  out: 


"Note  that  this  program  was  repealed  by 
section  289(a)(3)  of  the  Cranston-Consalez  National 
AITordsble  Housing  Act. 


'  See  footnote  for  appendix  A,  above. 
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Subpart 


Subpart  ^-Notice  and  Documentation  of  Assistance. 


Subpart  C—Olsciosure  o(  Intormation- 


Subpart  D— Umitation  on  Housing  Assistance.. 


Assistance  coverect 


Assistance  made  available  by  HUD  ttwough  competi- 
tioa 


Assistance  made  available  by  HUD  through  competi- 
tion or  on  a  discretionafy,  non-competitive  basis. 

Assistance  made  available  on  a  competitive  basis  by 
a  recipient  that  received  the  assistance  through  a 
HUD  competitioa 


Assistance  made  available  for  a  specific  project  or 

activity  by-.- 
—HUD 

—A  State  or  unit  of  general  local  government;  or 
—Another  entity,  where  the  application  must  be  sub- 
mitted to  HUD  for  any  purpose. 
ButontfU 
the  applicant  has  received, 

expected   to   receive, 

$200,000  in  the  fiscal  year. 
Or 
Assistance  from  HUD  for  a  specific  housing  project 

that  involves  other  government  assistanca 
Assistance  made  available  by  HUD  for  a  specific 

housing  project  where  other  government  assistance 

is  present 


or  can  reasonably  be 
in   excess   of 


Requirements;  who  must  comply 


HUD:  Ensure  that  documentation  is  sufficient  to  mdn 
cate  the  basis  on  which  the  assistance  was  provid- 
ed or  denied.  Five-year  period  for  public  inspection 
of  documentatioa  ({ 12.14(b)) 

HUO.  Publish  Notice  in  Federal  RegMar  regarding 
decisions  to  provide  assistanca  (9 12.16(a)) 

Retipiont  Ensure  that  documentation  is  sufficient  to 
indicate  the  basis  on  which  assistance  was  provide 
ed  or  denied.  Five-year  period  for  public  inspection 
of  documentation.  ({ 12.14(c)) 

State  or  un^  of  genera  kxal  gommmetn  ndpient 
noOi  public  regarding  decisions  to  provide  assist- 
ance. (S  1^16(b)) 

Afipncant 

1.  Disclose  other  government  assistance,  interested 
parties,  and  sources  and  uses  of  funds.  ($}  12.32 
(a)  and  (b)) 

2.  ktake  updates  to  reflect  substantial  changes  in 
informatioa  (S  12.32(c)) 


HLO):  Certify  that  the  amount  of  assistance  is  not 
more  than  Is  necessary  to  provide  affordable  hous- 
ing. Make  post-assistance  adjustments  based  on 
updates,  above.  (Subpart  D) 


AppendixF  | 

Appendix  F  contains  the  form  to  be  used 
by  applicants  for,  and  recipients  of.  HUD 


assistance  to  make  the  applicant  disclosures 


and  updates  required  by  24  CFR  part  12, 
subpart  C  The  form  is  as  follows: 

BHJJNQ  COM  4ai»«1-M 
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1951 


Applicant/Recipient 
Disclosure/Update  Report 


U.S.  Dcpartnwnt  of  Housing 
and  Urban  Davalopmtnt 

Office  d  Ethitt 


OMBAf>pn>val  No  2S25O101  (exp.  12/31/94) 


IntlnidioiM.  (See  Public  Reporting  Statement  and  Privacy  Act  Statement  and  detailed  insiruciions  on  page  4.) 
Part  I  Applicant/Recipient  Intormatton Indteatawhatharthia  to  an  Initial  Raport  LJ 

1.  Applicant/Recipient  Name,  Address,  and  Phone  (include  area  code) 


or  an  Updata  Raport 


D 


Social  Security  Number  or 
EmployafID  Number 


2.  Project  Assisted/  to  be  Assisted  (Project/Activity  name  and/or  number  and  its  location  by  Street  address.  City,  and  State) 


3.  Assistance  Requested/Received 


Part  II.  Threshold  Determinations  -  Applicants  Only 


4.  HUD  Program 


5.  Amount  Requested'Received 
$ 


1. 


Are  you  requesting  HUD  assistance  for  a  specific  project  or  activity,  as  provided  by  24  CFR  Part  1 2.  Subpart  C. 

and  have  you  received,  or  can  you  reasona&ly  expect  to  receive,  an  aggregate  amount  of  alt  forms  of  covered 

assistance  from  HUD,  States,  and  units  of  general  local  government,  in  excess  of  $200,000  during  the  Federal 

fiscal  year  (October  1  through  September  30)  in  which  the  application  is  submined?  LJ  Yaa 

If  Yes,  you  must  corhplete  the  remainder  of  this  report. 

N  No,  you  must  sign  the  certification  below  and  answer  the  next  question. 

I  hereby  certify  that  this  information  is  true.  (Signature) : Da^^- 


Dno 


Is  this  application  for  a  specific  housing  project  that  involves  other  government  assistance? 

K  Yes,  you  must  complete  the  remainder  of  this  report. 

If  No,  you  must  sigh  this  certification. 

I  hereby  certify  that  this  information  is  true.  (Signature) . 


Dyss         Dno 


Date. 


If  your  answers  to  both  questions  are  No.  you  do  not  need  to  complete  Parts  III,  IV,  or  V,  but  you  must  sign  the  certification  at  the  end  of  the  report. 


Part  HI.  Other  Govemntent  Assistance  Provided/Requested 


Department/State/Local  Agency  Name  and  Address 


Program 


Type  of /Assistance 


Amount  Requested^Provided 


Is  there  other  government  assistanca  thai  is  reportable  in  this  Part  and  in  Part  V.  but  that  is  reported  only  m  Part  V?  (_2|  Yes  QNo 

K  there  is  no  other  govemment  assistance,  you  must  certify  that  this  information  is  tnje. 

I  hereby  certify  that  this  information  is  tnw.  (Signature)  


Data. 
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Partly.  Interested  Parties 

Alphabete^  ist  of  aH  persons  wilti  a  reportable  financial 

interest  In  tie  project  or  activity 

(tor  individuafs.  give  tfie  last  nanie  first) 


t 

i, 

c 

c 


Social  SaoMily  NumtMr  or 
Employee  10  Ntimber 


Type  of  Participation 
In  Project/Activity 


Financial  Interest 
«<  Proisct/Aciiwty 
($and%) 


H  there  are  no  persons  with  a  reportable  financial  interest,  you  must  certify  that  this  information  is  true. 
I  hereby  certify  that  this  information  is  tnje.  (Signature) — 


Date. 
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1953 


Part  V.  Report  on  Expected  Sources  and  Uses  of  Funds 


Sourc* 


K  there  are  no  sources  of  funds,  you  must  certify  that  this  information  is  true. 
I  hereby  certify  that  this  information  is  true.  (Signature) 


Date 


Us* 


K  there  are  no  uses  of  funds,  you  must  certify  that  this  information  is  true. 
I  hereby  certify  that  this  information  is  true.  (Signature) 


Date 


Certification 

Warning:  lfyoul«nowinfllyrnakeafalse«talementoo  this  form,  you  riwybesubjecttodvilorcrimlnalperwWesunderSeclionlOOlotTrtlelSrf 

Code.  In  addition,  any  person  who  knowingly  and  materially  violates  any  re<Hiired  disclosure  of  information,  including  intentional  non-<J<sc»osure. «  subject  to  civil 

money  penalty  not  to  exceed  $10,000  for  each  violation. 

I  certfy  that  this  inlbrmation  is  true  and  complete. 

Signature 


Date 
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Public  fpofting  burdan  tor  this  coll«ct>oo  ot  information  is  estimated  to  average  2  S  hours  per  response,  indudrng  tw  lifne  lorreviewir>g  inttrucnons.  searching 
enstmg  data  souroes .  gattienng  and  maintainmg  the  data  needed  and  completing  and  reviewing  the  collectx>n  of  inlormation.  Sendcommenu  regarding  this  burden 
estmaie  or  any  other  aspect  ol  this  coilecoon  ot  mtormation.  induding  suggestions  for  reducing  this  burden,  to  tfie  Reports  Management  Officer,  Office  of  Information 
Poliaes  and  Systems,  U  S  Department  of  Housing  and  Urban  Oevefopment,  Washington.  DC  204lO-3600and  to  theOffioeotManagementand  Budget,  Paperwork 
Reduction  Protect  (2S35-0101 ),  Washington,  0  C  20503   Do  not  send  this  oompteted  form  to  either  of  these  addressees. 

Privacy  Act  Statemanl.  Except  for  Soaaf  Secunty  Numbers  (SSNs)  and  Employer  Identification  Numbers  (EINs),  the  Department  of  Housing  and  Urt>an 
Development  (HUD)  is  authonzed  to  collect  all  tfie  information  required  by  this  form  under  section  102  of  tl>e  Department  of  Housing  and  Urt>an  Development  Reform 
Actof  1989, 42U  S  C  3531  Disclosure  of  SSNs  and  EINs  is  optional  TheSSNorEINisusedasauniqueidenbfier  The  information  you  provide  will  enable  HUD 
to  carry  out  its  responsibilities  under  Sections  102(b).  (c).  and  (d)  ot  the  Department  of  Housing  and  Urt>an  Development  Reform  Act  of  1 989.  Pub  L.  101  -235, 
approved  Decemtjer  15,1 989  These  provisions  will  help  ensure  greater  accountability  and  iniagnty  In  the  provision  of  certain  types  of  assistance  administered  by 
HUD  They  will  also  help  ensure  that  HUD  assistance  for  a  specific  housing  project  under  Section  102(d)  is  not  more  ttian  is  necessary  to  maKe  <he  project  feasible 
after  taiung  account  of  other  government  assistance  HUD  will  make  available  to  the  public  all  applicant  disclosure  reports  for  five  years  In  the  case  ot  applications 
for  oompetave  assistance,  and  for  generally  three  years  in  the  case  of  other  applications  Update  reports  will  be  made  available  akxig  with  the  disclosure  reports, 
tHJt  n  no  case  for  a  period  generally  less  than  three  years  All  reports,  both  initial  reports  and  update  reports,  will  be  made  available  in  accordance  with  the  Freedom 
of  Informabon  Act  (5  U.S  C  §552)  and  HUD  s  implementing  regulations  at  24  CFR  Part  15  HUD  will  use  the  information  in  evaluating  individual  assistance  appli 
cations  and  m  performing  internal  administrative  analyses  to  assist  in  the  management  of  specific  HUD  programs  The  information  will  also  tie  used  m  making  the 
determination  under  Section  1 02(d)  wtielher  HUD  assistance  for  a  specific  housing  project  is  more  than  is  necessary  to  make  the  protect  feasible  after  taking  account 
of  other  government  assistance  Ypu  must  provide  all  the  required  information  Failure  to  provide  any  required  information  may  delay  the  processing  of  your 
application,  artd  may  result  in  sanctions  and  penalties,  induding  imposition  of  the  administrative  and  civil  money  penalbes  speafied  under  24  CFR  §  1 2  34 

Note:  This  form  only  covers  assistance  made  available  by  the  Department  States  and  units  of  general  local  government  thatcarry  out  responsibilihes  under  Sections 
102(b)  and  (c)  o<  the  Ftcform  Act  must  develop  their  own  procedures  for  complying  with  the  Act 


Instructions  (See  Note  1  on  last  page.) 

1.  Overvtew.  Subpart  C  of  24  CFR  Part  12  provides  for  (1)  initial 
reports  frotn  applicants  for  HUO  assistance  and  (2)  update  reports 
from  recipients  of  HUO  assistance.  An  oven/iew  of  these  requirements 
follovirs. 

A.  Applicant  disclosure  (initial)  reports:  General.  All  applicants  for 
assistance  from  HUD  for  a  specific  project  or  activity  must  make  a 
number  of  disclosures,  if  the  applicant  meets  a  dollar  threshold  for  the 
receipt  of  covered  assistance  during  the  fiscal  year  in  which  the 
application  is  submitted  The  applicant  must  also  make  the  disclo- 
sures If  it  requests  assistance  from  HUD  for  a  specific  housing  project 
that  involves  assistarKe  from  other  governmental  sources. 

Applicants  subject  to  Subpart  C  must  make  the  folk)wing  disclosures: 

Assistance  from  other  government  sources  in  connection  with 
the  project. 

The  financial  interests  of  persons  In  the  project. 

The  sources  of  funds  to  be  made  available  for  the  project,  and 

The  uses  to  which  the  funds  are  to  be  put. 

B.  Update  reports:  General.  All  recipients  of  covered  assistance 
must  submit  update  reports  to  the  Depattment  to  reflect  substantial 
changes  to  the  initial  applicant  disctosure  reports. 

C.  Applicant  disclosure  reports:  Specific  guidanca.  The  applicant 
must  complete  ail  parts  of  this  disclosure  form  if  either  of  thefoltowing 
two  circumstances  in  paragraph  1 .  or  2.,  below,  applies: 

1  .a.  Nature  of  Assistance.  The  applicant  submits  an  application  for 
assistance  for  a  specific  project  or  activity  (See  Note  2)  in  which: 

HUD  makes  assistance  available  to  a  recipient  for  a  specific 
pioject  or  activity;  tx 

HUD  makes  assistance  available  to  an  entity  (other  than  a  State 
or  a  unit  of  general  kx:al  govern  ment),  such  as  a  public  housing  agency 
(PHA).  for  a  specific  project  or  activity,  where  the  application  is 
required  by  statute  or  regulation  to  be  submitted  to  HUD  for  any 
purpose:  and 

b.  OoHarThriashokJ.  Theapplicanthasreceived.orcanreasonably 
expect  to  receive,  an  aggregate  amount  of  all  forms  of  assistance  (See 
Note  3)  from  HUD,  States,  and  units  of  general  local  government,  in 
excess  of  $200,000  dunng  the  Federal  fiscal  year  (October  1  through 
September  30)  in  which  the  application  is  submitted.  (See  Note  4) 

2.  The  apptcanl  stjbmits  an  application  for  assistance  for  a  specific 
housing  project  that  involves  other  government  assistance.  (See 
NoteS)  Note;  ThereisnodollarthreshoWforthiscritarion:  anyother 
government  assistance  triggers  the  requirement.  (See  Note  6) 


If  the  Application  meets  neither  of  these  two  criteria,  the  applicant 
need  only  complete  Parts  I  and  II  of  this  report,  as  well  as  the 
certification  at  the  end  of  the  report.  If  the  Application  meets  either  of 
these  cnteria,  the  applicant  must  complete  the  entire  report. 

The  applicant  discbsure  report  must  be  submitted  with  the  application 
for  the  assistance  involved. 

D.  Update  reports:  Specific  guidance.  During  the  period  in  which 
an  application  for  covered  assistance  is  pending,  or  in  which  the  assis- 
tance is  being  provided  (as  indicated  in  the  relevant  grant  or  other 
agreement),  the  applicant  must  make  the  following  additional  disclo- 
sures: 

1 .  Any  information  that  should  have  been  disclosed  in  connection  with 
the  application,  t>ut  that  was  omitted. 

2.  Any  information  that  woukf  have  been  subject  to  disclosure  in  con- 
nection with  the  application,  but  that  arose  at  a  later  time,  including 
informatiorv.concerning  an  interested  party  that  now  meets  the  appli- 
cable disclosure  threshold  refened  to  in  Part  IV,  below. 

3.  For  changes  in  previously  disclosed  other  government  assistance: 

For  programs  administered  by  the  Assistant  Secretary  for  Commu- 
nity Planning  and  Development,  any  change  in  other  government 
assistance  that  exceeds  the  amount  of  such  assistance  that  was 
previously  diseased  by  $250,000  or  by  10  percent  of  the  assistance 
(whichever  is  lower).  .       ■• 

For  all  other  programs,  any  change  in  other  government  assistance 
that  exceeds  the  amount  of  such  assistance  that  was  previously 
disclosed. 

4.  For  changes  in  previously  diseased  financial  interests,  any  change 
in  the  amount  of  the  financial  interest  of  a  person  that  exceeds  the 
amount  of  the  previously  disclosed  interests  by  $50,000  or  by  10 
percent  of  such  interests  (whichever  is  tower). 

5.  For  changes  in  previously  disclosed  sources  or  uses  of  funds: 

a.  For  programs  adm  inistered  by  the  Assistant  Secretary  for  Commu- 
nity Plarining  and  Development: 

Any  change  in  a  source  of  funds  that  exceeds  the  amount  of  alt 
previously  diseased  sources  of  funds  by  $250,000  or  by  1 0  percent  of 
those  sources  (whichever  is  lower);  and 

Any  change  in  a  use  of  funds  under  paragraph  (b)(1)(iii)  that 
exceeds  the  amount  of  all  previously  disctosed  uses  of  funds  by 
$250,000  or  by  10  percent  of  those  uses  (whichever  is  lower). 
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b.  For  al  programs,  olhar  than  •wMadministorad  by  th«  Assistant 
Secretary  for  Community  Planning  and  Devetopment: 

For  projects  recawing  atax  credit  undar  Federal.  StaM,  or  local  taw; 
any  change  in  a  source  ol  funds  that  was  previously  disclosed. 

For  all  other  projects,  any  change  in  a  source  of  funds  that  exceeds 
the  lower  of: 

The  amount  previously  disclosed  tor  tttat  sourca  o(  funds  by 
$250,000.  or  by  1 0  percent  of  the  amount  prevrausly  disclosed  for  that 
source,  whichever  is  lower;  or 

The  amount  previously  disclosed  for  all  sources  o(  funds  by 
$250,000,  or  by  10  percent  ol  the  amount  previously  disclosed  for  all 
sources  of  funds,  whichever  Is  lower. 

c.  For  aN  programs,  other  than  those  administered  by  the  Assistant 
Secretary  for  Community  Planning  and  Development: 

For  projects  receiving  a  tax  aedil  under  Federal,  Stale,  or  local  law, 
any  change  In  a  use  of  funds  that  was  previously  disclosed. 

For  all  other  projects,  any  change  in  a  use  of  funds  that  exceeds  the 
lower  of: 

The  amount  previously  disclosed  tor  that  use  of  funds  by 
$250,000,  or  by  1 0  percent  of  the  amount  previously  xJisclosed  for  that 
use,  whichever  Is  lower;  or 

The  amount  previously  dtsctosed  for  all  uses  of  funds  by 
$250,000,  or  by  10  percent  of  the  amount  previously  disclosed  for  all 
uses  of  funds,  whichever  is  lower. 

Note:  Update  reports  must  be  sutwnilted  within  30  days  of  the  change 
requiring  the  update.  The  requi' en>ent  to  provide  update  reports  only 
applies  H  the  application  tor  the  underlying  assistance  was  subrnitted 
on  or  after  the  effective  date  of  Subpart  C. 
II.  Llne-by-Lln«  Instructions. 
A.  PartL    Appltcant/Reclptent  Information. 
All  applicants  for  HUD  assistance  specified  in  Section  I.C.1  a.,  above, 
as  well  as  a»  recipients  required  to  submit  an  update  report  under 
Section  I.D.,  above,  must  complete  the  information  required  by  Part  I. 
The  applicant/rectpient  must  indicate  whether  the  disclosure  is  an 
initial  or  an  update  report.  Line-by-lir>e  guidance  for  Part  I  follows: 

1 .  Enter  the  fuN  name,  address,  city.  Stale,  zip  code,  and  telephone 
number  (including  area  code)  of  the  applicant/rocipient.  Where  the 
applicant/recipient  is  an  individual,  the  last  name,  first  name,  and 
middle  initial  must  be  entered.  Emry  cH  the  applicanVrecipients  SSN 
or  BIN.  as  appropriate,  is  optional. 

2.  Applicants  enter  the  name  and  fuN  address  of  the  project  or  activity 
for  which  the  HUD  assistance  is  sought.  Redpienls  enter  the  name 
and  full  address  of  the  HUD-assisted  pfi^ect  or  activity  to  which  the 
update  report  relates.  The  most  appropriate  government  identifying 
number  must  be  used  (e.g..  RFP  No.;  IFB  No.;  grant  announcement 
No.;  or  conUact,  grant,  or  loan  No.)  Include  prefixes. 

3.  Applicants  describe  the  HUD  assistance  referred  to  in  Section 
I.C.1  a.  that  is  being  requested.  Recipients  describe  the  HUD  assis- 
tance to  which  the  update  report  relates. 

4.  Applicants  enter  the  HUD  program  name  under  which  the  assis- 
tance is  being  requested.  Recipients  enter  the  HUD  program  name 

^  under  which  the  assistance,  that  relates  to  the  update  report,  was 
provided. 

5.  Applicants  enter  the  amount  of  HUD  assistance  that  is  being 
requested.  Recipients  enter  the  amount  of  HUD  assistance  that  has 
been  provided  and  to  which  the  update  report  relates.  The  amounts 
are  those  stated  in  the  application  or  award  documentation.  NOTE:  In 
the  case  of  assistance  that  is  provided  pursuant  to  contract  over  a 
periodof  time  (such  as  project-based  assistance  under  sectionSof  the 
United  States  Housing  Act  of  1 937) .  the  amount  of  assistance  to  be  re- 
ported includes  all  amounts  that  are  to  be  provided  over  the  term  ot  the 
contract,  irrespective  of  when  they  are  to  be  received. 
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Note:  In  the  case  of  Mortgage  Insuranoa  undar  24  CFR  SubMte  B, 

Chapter  II,  the  mortgagor  is  responsible  for  making  the  acpkcanl 
disclosures,  and  tn»  mortgagee  is  responsible  for  hirrtishmg  the 
mortgagor's  disdoeures  to  the  Department  Update  reports  ntu^  be 
submitted  directly  to  HUO  by  the  nKKtgagor. 
Note:  In  the  case  of  the  Project-Basad  Certificate  program  under  24 
CFR  Part  882.  Subpart  G.  the  owner  is  responsible  tor  maKmg  the 
applicant  disclosures,  and  the  PHA  is  responsible  lor  fumishmg  the 
owner's  disclosures  to  HUD.  Update  reports  must  be  submitted 
through  the  PHA  by  the  owner. 

B.  Part  II.   Threshold  Determinations — Applicants  Only 

Part  llcontains  inform  at  ion  to  helptheappiicani  determine  whet  her  the 
remainder  of  the  form  must  be  completed.  Reciptants  fllmg  Update 
Reports  should  not  completa  this  Part 

1 .  The  first  question  asks  whether  the  applicant  meets  the  Nature  of 
Assistance  and  DoHar  ThreshoW  requirements  set  forth  in  Section 
I.C.1.  above. 

If  the  answer  is  Yes.  the  applicant  must  complete  the  remainder  of  the 
form.  H  the  answer  is  No,  the  forni  asks  the  applicant  to  certify  that  its 
response  is  correct,  and  to  complele  the  next  question. 

2.  The  second  question  asks  whether  the  application  is  for  a  specifc 
housing  project  that  involves  oft>er  government  assistance,  as  de- 
scribed In  Section  I.C.2.  at>ove. 

H  the  answer  is  Yes.  the  afiplcani  must  complete  the  remainder  of  the 
form.  If  the  answer  is  No,  the  form  asks  the  appkcant  to  certify  that  its 
response  Is  correct. 

M  the  answer  to  both  questions  1  and  2  is  No.  the  applicant  need  not 
complete  Parts  III.  IV,  or  V  of  the  report,  but  must  sign  the  certiiication 
at  the  end  of  the  form. 

C.  Part  IB.  Other  Govammant  Assistance. 

This  Part  is  to  be  completed  by  both  applicants  filing  applicant 
disctosure  reports  and  reapients  fikng  update  reports.  Appkcants 
must  report  any  other  government  assistance  involved  m  the  project 
or  activity  for  which  assistance  «  soogni.  Rec^jienis  must  report  any 
other  government  assistance  involved  in  the  project  or  activity,  to  the 
extent  required  under  Secton  I.D.I.,  2.,  or  3.,  above. 
Other  government  assistance  is  defined  in  note  5  on  the  last  page.  For 
purposes  of  this  definition,  other  government  assistance  is  expected 
to  be  made  available  H,  based  on  an  assessment  of  all  the  circum- 
stances Involved,  there  is  reasonable  grounds  to  anticipate  that  the 
assistance  will  be  forthcoming. 

Both  applkani  and  recipient  disclosures  must  include  aR  other  govern- 
ment assistance  involved  with  the  HUO  assistance,  as  well  as  any 
other  government  assistance  that  was  made  available  before  the 
request,  but  that  has  continuing  vHaMy  at  ftie  time  of  the  request 
Examples  ot  this  latter  category  indude  tax  credits  that  provide  lor  a 
number  of  years  of  tax  benefits,  and  grant  assistance  that  continues 
to  benefit  the  project  at  the  time  of  the  assistance  request. 
The  folk>wing  information  must  be  provided: 

1.  Enter  the  name  and  address,  city.  State,  and  zip  code  of  the 
government  agency  making  the  assistance  available.  Inchide  at  least 
one  organizational  level  betow  the  agency  nan»e.  For  example.  U.S. 
Department  of  Transportation.  U.S.  Coast  Guard;  Department  of 
Safety,  Highway  Patrol. 

2.  Enter  the  program  name  and  any  relevant  kientitymg  numbers,  or 
other  means  of  identification,  for  the  other  government  assistance. 

3.  State  the  type  ol  other  government  assistance  (e.g..  toan.  grant, 
k>an  insurance). 

4.  Enter  the  dotar  amount  of  the  other  government  assistance  that  is. 
or  Is  expadsd  to  be,  made  available  with  respect  to  the  protect  or 
activities  for  which  the  HUO  assistance  a  sought  (applicants)  or  has 
been  provWad  (redpiants). 
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If  theapolicant  has  no  other  govemment  assistance  to  disclose,  it  must 
certify  that  this  assertion  is  correct. 

To  avoid  duplication .  if  there  is  other  government  assistance  under  this 
Part  and  Part  V.  the  applicant/recipient  should  check  the  appropriate 
box  in  this  Part  and  list  the  information  in  Part  V,  clearly  designating 
which  sources  are  other  government  assistance. 
D.  Pari  IV.  Interested  Partie*. 

This  Part  is  to  be  completed  by  both  applicants  filing  applicant 
disclosure  reports  and  recipients  filing  update  reports. 
Applicants  must  provide  information  on: 

(1)AII  developers,  contractors,  or  consultants  involved  in  the  applica- 
tion for  the  assistance  or  in  the  planning,  development,  or  implemen- 
tation of  the  proiect  or  activity;  and 

(2)  Any  other  person  who  has  a  financial  interest  In  the  project  or 
activity  for  which  the  assistance  is  sought  that  exceeds  $50,000  or  10 
percent  of  the  assistance  (whichever  is  lower). 
Recipients  must  make  the  additional  disclosures  refferred  to  in  Section 
I.D.1..2.,  or4,  above. 

Note:  A  financial  interest  means  any  financial  involvement  in  the 
project  or  activity,  including  (but  not  limited  to)  situations  in  whk:h  an 
individual  or  entity  has  an  equity  interest  in  the  project  or  activity^' 
shares  In  any  profit  on  resaleor  any  distribution  of  surplus  cash  or  other 
assets  of  the  project  or  activity,  or  receives  compensation  for  any 
goods  or  services  provided  in  connection  with  the  project  or  activity. 
Residency  of  an  individual  in  housing  for  which  assistance  is  being 
sought  is  not,  by  itself,  considered  a  covered  financial  interest. 
The  information  required  betow  must  be  provided. 

1 .  Enter  the  full  names  and  addresses  of  all  persons  referred  to  in 
paragraph  (1 )  or  (2)  of  this  Part.  I  the  person  is  an  entity,  the  listing 
must  include  the  full  name  of  each  officer,  director,  and  principal 
stockholder  of  the  entity.  All  names  must  be  listed  alphabetically,  and 
the  names  of  individuals  must  be  shown  with  their  last  names  first. 

2.  Entry  of  the  Social  Security  Number  (SSN)  or  Employee  Wentif  ica- 
tion  Number  (EIN).  as  appropriate,  for  each  person  listed  is  optional. 

3.  Enter  the  type  of  participation  in  the  project  or  activity  for  each 
person  listed:  i.e..  the  person's  specific  role  in  the  project  (e.g., 
contractor,  consultant,  planner,  investor). 

4.  Enter  the  financial  interest  in  the  project  or  activity  for  each  person 
listed.  The  interest  must  be  expressed  both  as  a  dollar  amount  and  as 
a  percentage  of  the  amount  of  the  HUD  assistance  involved. 

If  the  applicant  has  no  persons  with  financial  interests  to  disck>se,  it 
must  certify  that  this  assertion  is  coaect. 

5.  PartV.  Report  on  Sources  and  Uses  of  Funds.This  Part  is  to  be 
completed  by  both  applicants  filing  applicant  disckisure  reports  and 
recipients  filing  update  reports. 

The  applicant  disctosure  report  must  specify  all  expected  sources  of 
funds —both  from  HUD  and  from  any  other  source —that  have  been, 
or  are  to  be,  made  available  for  the  project  or  activity.  Non-HUD 
sources  of  funds  typically  include  (but  are  not  limited  to)  other  govern- 
ment assistance  referred  to  in  Part  III.  equity,  and  amounts  from 
foundations  and  private  contributions.  The  report  must  also  specify  all 
expected  uses  to  which  funds  are  to  be  put.  All  sources  and  uses  of 
funds  must  be  listed,  if,  based  on  an  assessment  of  all  the  circum- 
stances involved,  there  are  reasonable  grounds  to  antiapate  that  the 
source  or  use  wilt  be  forthcoming. 

Note  tt>at  if  aoy  of  the  sourceAise  information  required  by  this  report 
has  been  provided  elsewhere  in  this  application  package,  the  appli- 
cant need  not  repeat  the  information,  but  need  only  refer  to  the  form 
and  location  to  incorporate  it  Into  this  report.  (It  is  likely  that  some  of 
the  information  required  by  this  report  has  been  provided  on  SF  424A, 
and  on  various  budget  forms  accompanying  the  application.)  If  this 
report  requires  information  beyond  that  provided  elsewhere  in  the 


application  package,  the  applkant  must  Indude  in  this  report  all  the 

additional  information  required. 

Recipients  must  submit  an  update  report  for  any  change  in  previously 

disck}sed  sources  and  uses  of  funds  as  provided  in  Section  I.D.5., 

above. 

General  Instructions  —  sources  of  funds 

Each  reportable  source  of  funds  must  indicate: 

a.  The  name  and  address,  city.  State,  and  zip  code  of  the  individual  or 
entity  making  th.e  assistance  available.  At  least  one  organizational 
level  bek}w  the  agency  name  shoukj  be  included.  For  example,  U.S. 
Department  of  Transportation.  U.S.  Coast  Guard;  Department  of 
Safety.  Highway  Patrol. 

b.  The  program  name  and  any  relevant  kJantlfying  numbers,  or  other 
means  of  identification,  for  the  assistance. 

c.  The  type  of  assistance  (e.g.,  k>an,  grant,  k>an  insurance). 
Speafic  instructions  —  sources  of  funds. 

(1)  For  programs  administered  by  the  Assistant  Secretaries  for  Fair 
Housing  and  Equal  Opportunity  and  Policy  Devetopment  and  Re- 
search, each  source  of  funds  must  indicate  the  total  amount  of 
approved,  and  received;  and  must  be  listed  in  descending  order 
according  to  the  amount  indicated. 

(2)  For  programs  administered  by  the  Assistant  Secretaries  for 
Housing-Federal  Housing  Commissioner,  Community  Planning  and 
Devetopment,  and  Public  and  Indian  Housing,  each  source  of  funds 
must  indicate  the  total  amount  of  funds  involved,  and  must  be  listed  in 
descending  order  according  to  the  amount  indicated. 

(3)  If  Tax  Credits  are  involved,  the  report  must  indicate  all  syndication 
proceeds  and  equity  involved. 

General  Instructwns — uses  of  funds. 

Each  reportat>le  use  of  funds  must  clearly  klentify  the  purpose  to  which 
they  are  to  be  put.  Reasonable  aggregations  may  be  used,  such  as 
"total  structure' to  include  a  number  of  structural  costs,  such  as  roof, 
evevators.  exterior  masonry,  etc. 
Specifk:  instructions  ~  uses  of  funds. 

(1 )  For  programs  administered  by  the  Assistant  Secretaries  for  Fair 
Housing  and  Equal  Opportunity  and  Policy  Devetopment  and  Re- 
search, each  use  of  furids  must  indtoate  the  total  amount  of  funds 
involved;  must  be  broken  down  by  amount  committed,  budgeted,  and 
planned;  and  must  be  listed  in  descending  order  according  to  the 
amount  Indicated. 

(ii)  For  programs  administered  by  the  Assistant  Secretaries  for 
Housing-Federal  Housing  Commisstoner.  Community  Planning  and 
Devetopment.  and  Public  and  Indian  Housing,  each  use  of  funds  must 
irtdicate  the  total  amount  of  funds  involved  and  must  be  listed  in 
descending  order  according  to  the  amount  involved. 

(iii)  If  any  program  administered  by  the  Assistant  Seaelary  for 
Housing-Federal  Housing  Commissioner  is  involved,  the  report  must 
indicate  all  uses  paid  from  HUD  sources  and  other  sources,  including 
syndicatton  proceeds.  Uses  paid  shouW  include  the  foltowing 
amounts. 

AMPO 

Architect's  fee  —  design 

Architect's  fee  —  supervision 

Bond  premium 

Builder's  general  overhead 

BuikJer's  profit  . 

Construction  interest 

Consultant  fee 

Contingency  Reserve 

Cost  certlficaton  audit  fee 

FHA  examinatnn  fee 

FHA  inspection  fee 
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FHAMIP 

Financing  f  e« 

FNMA/GNMAfee 

General  requirements 

Insurance 

Legal — construction 

Legal  —  organization 

Other  fees 

Purchase  price 

Supplemental  management  fund 

Taxes 

Title  and  recordingOperating  deficit  reserve 

Resident  initiative  fund 

Syndication  expenses 


Working  capital  reserve 

Total  land  improvement 

Total  structures 

Uses  paid  from  syr>dication  must  include  the  following  amounts: 

Additional  acquisition  price  and  expenses 

Bridge  loan  interest 

Development  lee 

Operating  deficit  reserve 

Resident  initiative  fund  , 

Syndication  expenses 

Working  capital  reserve 


Footnotes: 

1.  All  citations  are  to  24  CFR  Part  12.  wtMch  was  published  in  the  Federal 
RegisleronMarchU.  1991atS6Fed  Reg  11032 

2.  A  list  ol  the  covered  assistance  pregrams  can  toe  found  at  24  CFR  §12  30, 
or  in  the  rules  or  admlnistralive  instructions  governing  the  program  involved. 
Note:  The  list  of  covered  programs  wtft  k>e  updated  perodically. 

3.  Assistance  means  any  contract,  grant,  loan,  cooperative  agreement,  or 
other  form  of  assistance,  inckiding  the  insurance  or  guarantee  of  a  loan  or 
mortgage ,  that  is  provided  with  respect  to  a  specilic  project  or  activity  under 
a  program  administered  tiy  the  DepaiTment  The  term  does  not  include 
contracts,  such  as  procurements  contracts,  that  are  sut>|ect  to  the  Federal 
Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1). 

4.  See  24  CFR  §§12.32  (aH2)  and  (3)  lor  detailed  guidance,  on  how  ttie 
threshoW  is  calculated. 


"Other  government  assistance*  is  defined  to  include  any  loan,  grant, 
guarantee,  ir)surar)ce,  payment,  rebate,  subsidy,  credit,  tax  benefit,  or  any 
oltter  form  of  direct  or  irKtrect  assistance  hom  the  Federal  govefrwnent 
(ottwr  than  that  requested  from  HliO  in  the  apotication),  a  Stale,  or  a  unit  ol 
general  local  government,  or  any  ager>cy  or  m&trumentahty  tf^ereot.  that  is. 
or  is  expected  to  be  made  avatlat>ie  with  respect  to  the  project  or  actvities 
tor  which  the  assistance  «  sought. 

For  further  guidance  or<  this  critonon.  and  tor  a  list  of  covered  programs,  see 
24  CFR  §12  SO 

For  purposes  ol  Part  12.  a  person  mean*  an  Individual  (inckidng  a 
consultant  lobbyist,  or  lawyer) ;  corporation;  company ;  association :  author- 
ity: firm;  pannershtp;  society;  Stato.  unit  ol  general  local  government,  or 
other  govemmartt  entity,  or  agency  thereof  (including  a  public  housing 
agency);  Indwi  tribe;  and  any  ottter  organization  or  group  of  people 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Office  of  tlw  Secretary 
45  CFR  Part  96 
Block  Grant  Programs 


AOENCV:  Administration  for  Children 
and  Families.  HHS. 

ACnow:  Interim  final  rule. ■ 

SUMMANV:  This  interim  final  rule 
amends  the  regtilations  of  the 
Department  of  Health  and  Human 
Services  (HHS)  governing  the 
administration  of  block  grant  programs; 
this  rule  applies  specifically  to  the  low- 
income  home  energy  assistance  program 
(UHEAP).  The  rule  implements  changes 
to  the  LIHEAP  statute  which  were  made 
by  the  Augustus  F.  Hawkins  Human 
Services  Reauthorization  Act  of  1990 
(Pub.  L 101-501)  and  which  affect 
grantee  administration  of  the  LIHEAP 
program  in  fiscal  years  1991  and  1992. 
These  changes  involve  the  Department's 
response  to  formal  complaints, 
reduction  in  the  percent  of  LIHEAP 
funds  that  grantees  may  carry  forward 
from  one  fiscal  year  to  the  next,  waiver 
authority  to  increase  the  percent  of 
LIHEAP  funds  that  grantees  may  use  for 
weatherization,  a  requirement  for 
additional  outreach  and  intake  services 
under  certain  circumstances,  and  a 
leveraging  incentive  program. 

DATES:  Effective  Date:  This  interim  final 
rule  it  efiective  beginning  January  16, 
1992. 

Comment  Date:  Before  adopting  final 
regulations,  we  will  consider  all 
comments  we  receive  by  March  16, 1992. 

ADDRESSES:  Send  comments  to:  Janet  M. 
Fox,  Director,  Division  of  Energy 
Assistance,  Office  of  Community 
Services,  Administration  for  Children 
and  Families,  370  L'Enfant  Promenade 
SW.,  Washington.  DC  20447. 

The  comments  received  in  response  to 
this  interim  final  rule  may  be  inspected 
or  reviewed  at  the  above  address, 
Monday  through  Friday,  between  9  a.m. 
and  5  p.m..  beginning  one  week  after  the 
publication  of  this  rule. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Janet  M.  Fox,  202-101-9351,  or  Ann 
Bowker,  202-401-5308. 

SUPPLEMENTARY  INFORMATION: 

Waiver  of  Notice  and  Comment 
Procedures 

The  Augustus  F.  Hawkins  Human 
Services  Reauthorization  Act  of  1990, 
Public  Law  101-501,  was  enacted  on 


November  3, 1990.  Title  VII  contains 
amendments  to  the  Low-Income  Home 
Energy  Assistance  Act  of  1961  (title 
XXVI  of  Pub.  L  97-35),  including  several 
changes  affecting  LIHEAP  grantee 
program  administration  for  FY  1991  and 
FY  1992.  These  changes  concern  the 
Department's  response  to  fonna! 
complaints,  reduction  in  the  maximum 
amount  that  grantees  may  carry  forward 
fi-om  one  fiscal  year  to  the  next,  waiver 
authority  to  increase  the  statutory 
weatherization  maximum,  a  requirement 
for  additional  outreach  and  intake 
services  in  certain  cases,  and  a 
leveraging  incentive  program. 

This  amendment  to  the  block  grant 
regulations,  which  implements  these 
statutory  changes,  is  being  published  in 
interim  final  form.  The  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B)) 
provides  that,  if  the  Department  fw  good 
cause  finds  that  a  notice  of  proposed 
rulemaking  (NPRM)  is  unnecessary, 
impracticable,  or  contrary  to  public 
interest,  it  may  dispense  widi  the  NFRM 
if  it  incorporates  a  brief  statement  in  the 
interim  final  rule  of  the  reasons  for 
doing  so. 

The  Department  finds  that  there  is 
good  cause  to  dispense  with  an  NPRM 
with  respect  to  this  amendment  We  find 
that  publication  of  this  final  rule  in 
proposed  form  would  be  unnecessary 
and  impracticable  for  the  following 
reasons.  First,  it  is  important  that 
grantees  have  timely  notice  of  the  rules 
for  operating  their  LIHEAP  programs 
consistent  with  these  new  statutory 
provisions.  They  must  know  as  soon  as 
possible  the  rules  under  which  the 
changes  effective  in  fiscal  years  1991 
and  1992  will  be  implemented,  so  diat 
they  can  plan  properly  and  adequately 
for  implementation.  Second,  LIHEAP 
grantees  and  interested  parties  were 
notified  by  information  memorandum  of 
the  opportunity  to  comment  informally 
on  these  statutory  changes.  Further, 
during  the  development  of  this  interim 
rule,  we  received  21  written  comments 
and  met  with  persons  representing  more 
than  15  entities  or  organizations  who 
responded  to  the  opportunity  to 
comment.  We  considered  these 
comments  while  drafting  this  interim 
rule.  (These  written  comments,  and 
summaries  of  these  meetings,  are 
available  for  public  inspection  and 
review  along  with  comments  received  in 
response  to  this  interim  final  rule.) 

We  also  are  interested  in  receiving 
formal  comments  on  this  intoim  final 
rule.  We  will  review  any  comments 
which  we  receive  by  March  16, 1992.  We 
will  revise  the  rule,  as  appropriate, 
based  on  the  comments  we  receive  and 
on  our  experience  in  the  first  year  of 
operation. 


In  addition  to  the  statutory  chartges 
affecting  LIHEAP  program 
administration  beginning  in  FY  1991  and 
FY  1992,  Pub.  L 101-501  also  includes 
several  changes  affecting  LIHEAP 
program  administration  beginning  in  FY 
1993  and  FY  1994.  These  later  changes 
concern  forward  funding  and  the  end  of 
authority  to  transfer  LIHEAP  funds  to 
other  HHS  block  grants.  The 
Department  anticipates  publishing 
regulations  to  implement  these  changes 
later  this  fiscal  year.    , 

Section4>y-Section  Analysis  of  Changes  in 
ttte  Regulations 

Subpart  E — Enforcement 

Section  96.50  Complaints 

Sfction  708  of  Public  Law  101-501 
amends  secUon  2608(a)(2)  of  the  LIHEAP 
statute,  beginning  in  FY  1991.  Section 
2608(a)(2)  concerns  formal  complaints  of 
a  substantial  or  serious  nature  that  a     - 
grantee  has  failed  to  use  funds  in 
accordance  with  the  LIHEAP  statute. 
The  new  requirement  sets  a  specific 
time  period  of  60  days  within  which  the 
Department  must  respond,  in  writing,  to 
complaints  that  are  submitted  to  it 
under  this  provision. 

The  HHS  block  grant  regulations 
currently  provide  at  45  CFR  96.50(d)  that 
HHS  "will  provide  a  written  response  to 
CfHnplaints  within  180  days  after 
receipt."  Also,  section  96.50(c)  provides 
that  HHS  will  "promptly  furnish  a  copy 
of  any  complaint"  to  the  grantee  against 
which  the  complaint  was  made  and  that, 
in  responding  to  the  complaint,  HHS  will 
consider  any  comments  received  from 
the  grantee  within  60  days,  or  a  longer 
period  agreed  on  by  the  grantee  and 
HHS.  Our  experience  has  shown  that, 
because  of  the  serious — and  generally 
complex — natiue  of  the  formal 
complaints  we  have  received,  grantees 
usually  require  a  full  60  days  to  respond 
to  complaints  made  against  them. 

Therefore,  we  are  amending  S  96.50(d) 
to  state  that,  within  60  days  after  it  - 
receives  a  complaint  concerning  the 
low-inbome  home  energy  assistance 
program,  the  Department  will  provide  a 
written  response  to  the  complainant 
stating  the  actions  it  has  taken  to  date 
and  the  timetable  for  final  resolution  of 
the  complaint.  We  will  continue  to 
provide  final  resolution  as  soon  as 
possible,  consistent  with  our 
respoQsibility  to  provide  the  affected 
grantee  sufficient  opportunity  to  respond 
and  to  provide  thorough  Federal  review 
of  the  pertinent  facts,  and  we  will 
continue  to  advise  the  complainant  of 
the  final  action  taken. 
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Subpart  H-^iOw-IiiGome  Home  Energy 
Asnstance  Program 

Section  96.81    Reallotment  Report 

As  part  of  the  reallotment  procedure 
established  by  section  2607(b]  of  the 
Low-Income  Home  Energy  Assistance 
Act  (title  XXVI  of  Pub.  L  97-35,  as 
amended),  LIHEAP  grantees  must  report 
information  annually  on  funds  they  plan 
to  hold  available  for  obligation  in  the 
following  Fiscal  year.  Section  06.81  of  the 
block  regulations  lists  the  requirements 
for  these  reports.  We  are  amending 
section  96.81  to  reflect  a  change  made 
by  section  706  of  Public  Law  lOl-SOl. 
Tliis  change  reduces  the  maximum 
amount  of  LIHEAP  funds  that  grantees 
may  carry  forward  for  obligation  in  the 
succeeding  fiscal  year,  from  15  percent 
to  10  percent  of  the  funds  payable  to  the 
grantee  and  not  transferred,  pursuant  to 
section  2604(f)  of  the  LIHEAP  statute,  to 
another  HHS  block  grant.  This  change  is 
effective  beginning  with  FY  1991  funds 
carried  over  to  FY  1992. 

Section  96.83   Increase  in  Maximum 
Amount  That  May  Be  Used  for 
Weatherization  and  Other  Energy- 
Related  Home  Repair 

Section  705  of  Public  Law  101-601 
amends  section  2605(k)  of  the  LIHEAP 
statute,  beginning  in  FY  1991.  It  provides 
that  grantees  may  request  after  March 
31  of  each  fiscal  year  that  the 
Department  grant  a  waiver  for  the  fiscal 
year  that  increases  from  15  percent  to  up 
to  25  percent  of  the  LIHEAP  funds 
allotted  or  available  to  the  grantee,  the 
maximum  amount  of  LIHEAP  funds  the 
grantee  may  use  for  low-cost  residential 
weadierization  or  other  energy-related 
home  repair.  Grantees  that  choose  to 
apply  for  a  waiver  may  request 
authority  to  use  for  these  purposes  any 
amount  between  15  percent  and  25 
percent  of  their  LIHEAP  funds. 

We  are  adding  a  new  section  96.83  to 
the  block  grant  regulations  to  implement 
procedures  for  requesting  waivers  of  the 
statutory  weatherization  maximum. 

"Standard"  and  "Good  Cause"  Waivers 

The  statute  provides  that,  after 
reviewing  a  grantee's  waiver  request 
and  any  public  comments,  the 
Department  may  grant  a  waiver  if  it 
determines  that:  (1)  The  number  of 
households  in  the  grantee's  service 
population  that  will  receive  LIHEAP 
heating,  cooling,  and  crisis  assistance 
(energy  crisis  intervention)  benefits 
during  the  fiscal  year  will  not  be  fewer 
than  the  number  that  received  such 
benefits  in  the  preceding  fiscal  yean  (2) 
the  aggregate  amount  of  LIHEAP 
benefits  that  will  be  received  during  the 
I  fiscal  year  will  not  be  less  than  the 


aggregate  amount  received  in  the 
preceding  fiscal  year,  and  (3)  the 
weadierization  activities  have  been 
demonstrated  to  produce  measurable 
savings  in  energy  expenditures.  The 
statute  also  provides  that  the 
Department  may  grant  a  waiver  if,  in 
accordance  with  regulations  to  be 
published  by  die  Department,  the 
grantee's  waiver  request  demonstrates 
good  cause  for  failing  to  satisfy  the 
requirements  in  the  preceding  sentence. 
The  waiver  criterion  requiring  that  the 
number  of  households  in  the  grantee's 
service  population  that  will  receive 
LIHEAP  heating,  cooling,  and  crisis 
assistance  benefits  will  not  be  fewer 
than  the  number  that  received  such 
benefits  in  the  preceding  fiscal  year 
applies  to  the  total,  combined,  aggregate 
number  of  households  receiving  these 
types  of  benefits  in  each  fiscal  year. 
Grantees  are  to  use  their  best  estimates 
for  each  fiscal  year  of  (1)  the  total  or 
combined  number  of  all  households 
receiving  each  of  these  types  of 
assistance  (which  may  involve  some 
duplication,  e.g.,  coimting  a  household 
twice  if  it  received  both  regular  heating 
assistance  and  heating  crisis 
assistance);  or  (2)  the  undupUcated 
number  of  households  receiving  heating 
assistance  and  heating  crisis  assistance 
plus  the  unduplicated  number  of 
households  receiving  cooling  assistance 
and  cooling  crisis  assistance.  Grantees 
must  use  the  same  mediod  of  calculation 
for  both  fiscal  years.  Numbers  for  the 
earlier  fiscal  year  should  be  consistent 
widi  die  numbers  included  in  the 
grantee's  official  report  of  the  number 
and  income  levels  of  households  it 
assisted  during  that  year  (as  required  by 
45  CFR  96.82)  or  with  a  revised  report. 

The  criterion  requiring  that  the 
aggregate  amount  of  LIHEAP  benefits 
will  not  be  less  than  the  aggregate 
amount  of  LIHEAP  benefits  received  in 
the  preceding  fiscal  year  applies  to  the 
total,  combined,  aggregate  amount  in 
dollars,  of  LIHEAP  heating,  cooling,  and 
crisis  assistance  benefits  in  each  fiscal 
year — not  to  the  separate  totals  for  each 
type  of  assistance. 

Grantees  will  need  to  project  figures 
for  any  households  to  be  served  and 
funds  to  be  obligated  fiom  the  date  the 
waiver  request  is  submitted  until  the 
end  of  the  fiscal  year  for  which  the 
waiver  is  requested. 

The  criterion  requiring  that  the 
weatherization  activities  have  been 
shown  to  produce  measurable  savings  in 
energy  expenditures  appUes  to  all 
UlffiAP  weatherization  activities  to  be 
carried  out  by  the  grantee  during  the 
fiscal  year  for  which  the  waiver  is 
requested,  not  just  to  activities  proposed 
to  be  carried  out  with  amounts  above  15 


percent  of  the  grantee's  LIHEAP  funds. 
Grantees  will  not  meet  this  criterion 
unless  all  of  their  LIHEAP 
weatherization  activities  for  the  fiscal 
year  have  been  shown  to  produce 
measurable  savings. 

The  LIHEAP  statute  and  the  HHS 
block  grant  regulations  do  not  name 
specific  activities  which  are  allowable 
as  weatherization  and  other  energy- 
related  home  repair  under  the  LIHEAP 
program.  However,  the  statute  and 
Federal  regulations  for  the  low-income 
weatherization  assistance  program 
(LIWAP)  administered  by  the 
Department  of  Energy  (DOE)  do  name 
certain  weatherization  measures  that 
are  allowable  under  that  program.  The 
statute  authorizing  LIWAP  is  the  Energy 
Conservation  in  &dsting  Buildings  Act 
of  1976  (title  IV  of  the  Energy 
Conservation  and  Production  Act,  Pub. 
L  94-385.  as  amended:  42  U.S.C.  6851  et 
seq.).  The  final  rule  implementing  DOE's 
Weatherization  Assistance  for  Low- 
Income  Persons  is  found  at  10  CFR  440. 
These  Federal  regulations  include 
"Standards  for  Weatherization 
Materials"  at  appendix  A.  In  addition, 
DOE  has  allowed  other  activities  by 
correspondence  or  memorandum. 

The  DOE  weatherization  statute  and 
regulations  apply  specifically  to  UWAP, 
and  the  LIHEAP  statute  and  regulations 
apply  to  LIHEAP.  However,  to  promote 
consistency  in  their  weatherization 
programs,  LIHEAP  grantees  may  choose 
to  use  certain  DOE  weatherization 
provisions  as  guidance  in  administering 
their  LIHEAP  weatherization  programs, 
as  long  as  these  provisions  are 
consistent  with  the  LIHEAP  statute  and 
regulations. 

HHS  will  accept  the  following  as 
weatherization  activities  which  have 
been  shown  to  produce  measurable 
savings  in  energy  expenditures,  as  long 
as  these  activities  also  are  consistent 
with  the  requirements  of  the  LIHEAP 
statute  and  regulations:  Installation  of 
the  specific  materials  meeting  the 
specific  standards  listed  in  Appendix  A 
of  the  DOE  weatherization  regidations 
at  10  CFR  440;  installation  of  materials 
meeting  the  specific  standards 
incorporated  by  reference  in  Appendix 
A;  and  weatherization  activities 
specifically  allowed  by  official  DOE 
correspondence  and  memoranda. 
LIHEAP  grantees  requesting  a  waiver  of 
the  LIHEAP  statutory  weatherization 
maximum  who  propose  to  carry  out 
these  weatherization  activities  may  cite 
these  sources  as  the  criteria  under 
which  they  have  determined  that  these 
activities  have  been  shown  to  produce 
measurable  savings. 
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In  addition  to  listing  requirements  for 
a  "standard"  weatherization  waiver  for 
grantees  that  meet  tiie  three  statutory 
criteria  discussed  above,  this  rule  sets 
criteria  for  a  "good  cause"  waiver  for 
grantees  that  wish  to  use  more  than  15 
percent  of  their  LIHEAP  funds  for 
weatherization.  but  do  not  meet  one  or 
more  of  the  three  criteria  for  a 
"standard"  waiver. 

Requests  for  both  "standard"  and 
"good  cause"  waivers  must  include 
comparison  of  the  grantee's  best 
estimates  of  service  and  benefit  totals 
for  the  year  for  which  the  waiver  is 
requested  with  service  and  benefit  totals 
for  the  preceding  fiscal  year.  The  criteria 
for  a  "good  cause"  waiver  include  the 
requirements  that  grantees  explain  the 
reasons  they  are  not  maintaining  the 
prior  year's  service  levels,  document 
good  cause  for  failing  to  maintain  these 
levels,  and  justify  proposing  to  use 
additional  hinds  for  weatherization. 
Reasons  for  failing  to  maintain  service 
levels  might  include  reduction  in  need 
and/or  fewer  applications  for  assistance 
due  to  improvement  in  economic 
conditions  and  decline  in 
unemployment  warmer  than  normal 
winter  weather,  and/or  lower  home 
energy  prices  and/or  costs  or 
expenditures  for  low-income 
households.  We  also  will  consider 
arguments  and  documentation  (e.g..  cost 
benefit  analysis)  that  greater  benefits 
will  accrue  to  recipients  from  use  of 
funds  for  weatherization  than  for  cash 
assistance.  Further,  we  will  consider 
arguments  that  service  or  benefit  levels 
were  higher  in  the  preceding  year 
because  of  supplemental  appropriations 
enacted  in  response  to  unusual 
conditions,  such  as  the  $195  million 
contingency  fund  enacted  in  FY  1991  to 
deal  with  unexpected  fuel  price 
increases  resulting  from  the  Middle  East 
crisis. 

In  addition,  "good  cause"  waiver 
requests  must  include  a  comparison  of 
the  eligibility  standards  and  benefit 
levels  for  the  fiscal  year  of  the  waiver 
request  and  the  preceding  fiscal  year, 
along  with  an  explanation,  if 
appropriate,  of  why  the  eligibility 
standards  were  lower  or  the  benefit 
levels  were  higher  in  the  preceding  year. 
We  will  review  this  information  to 
determine  whether  a  waiver  would  be 
consistent  with  congressional  intent  to 
maintain  benefit  and  service  levels. 

"Good  cause"  documentation  should 
cite  measurable,  quantified  data,  and 
the  sources  for  these  data.  For  example, 
grantees  documenting  reduction  in  need 
for  cash  benefits  may  provide 
comparison  of  unemployment  statistics. 
Aid  to  Families  with  Dependent 


Children  (AFDC)  and  other  public 
assistance  recipiency  data,  and  the 
number  of  applications  for  LIHEAP 
assistance,  for  the  current  and  the 
preceding  fiscal  year.  Grantees 
documenting  milder  weather  may  cite 
National  Weather  Service  data 
comparing  heating  or  cooling  degree 
days  for  dieir  service  area,  as 
appropriate.  Grantees  documenting 
decreased  home  energy  prices  or  costs 
may  specify  prices  or  costs  to  low- 
income  households,  using  data  from 
energy  vendors  or  the  Department  of 
Energy,  for  example. 

Public  Comment 

Consistent  with  the  requirements  and 
legislative  history  of  Public  Law  101- 
501.  we  are  requiring  that  grantees 
provide  opportunity  for  timely  and 
meaningful  public  review  of,  and 
comment  on.  their  proposed 
weatherization  waiver  requests. 
(Consistent  with  the  conference  report 
on  the  enrolled  bill,  published  as  House 
of  Representatives  Conference  Report 
101-616.  this  public  comment  procedure 
does  not  require  hearings.)  We  expect 
grantees  to  provide  notification  of 
waiver  requests  with  sufficient  lead  time 
to  allow  interested  parties  a  reasonable 
period  in  which  to  comment.  We  also 
expect  grantees  to  indicate  that  a 
LIHEAP  weatherization  waiver  request 
is  the  specific  topic  of  a  meeting  or 
request  for  comments,  rather  than 
simply  indicating  that  issues  of  general 
social  services  interest  are  involved.  We 
are  requiring  that  grantees  include  with 
their  waiver  requests  a  description  of 
how  and  when  the  proposed  waiver 
request  was  made  available  for  timely 
and  meaningful  public  review  and 
comment  copies  or  summaries  of  public 
comments  recei\fed.  a  statement  of  the 
method  for  reviewing  public  comments, 
and  a  statement  of  the  changes,  if  any. 
that  were  made  in  response  to  these 
comments. 

Submission  and  Review  of  Waiver 
Requests 

Requests  for  waiver  of  the 
weatherization  maximum  must  be  made 
by  the  grantee's  chief  executive  officer 
or  designee,  in  writing.  They  should  be 
sent  to  the  Director,  Office  of 
Community  Services.  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Servioes.  370 
L'Enfant  Promenade  SW..  Washington, 
DC  20447. 

The  Department  may  require 
additional  clarification  or 
documentation  as  it  determines 
necessary  to  decide  whether  a  grantee 
fully  satisfies  the  appropriate  waiver 
requirements. 


The  Department  will  review  all 
requests  and  make  a  decision  within  a 
maximum  of  45  days  of  receipt  of  a 
completed  request.  We  expect  that  most 
requests  will  be  handled  much  more 
quickly  than  this,  but  a  need  for 
additional  information  from  the  grantee 
could  delay  the  time  period. 

The  Department  will  approve  all 
waiver  requests  that  in  its  judgment, 
meet  all  statutory  and  regulatory 
requirements  for  either  a  "standard"  or 
"good  cause"  waiver  and  that 
demonstrate  adequate  solicitation  and 
consideration  of  public  comments. 

No  waivers  will  be  granted  after  the 
end  of  the  fiscal  year  for  which  the 
funds  are  appropriated.  Accordingly, 
waiver  requests  must  be  submitted  in 
sufficient  time  before  the  end  of  the 
fiscal  year  to  allow  for  Departmental 
review  and  grantee  obligation  of  funds 
that  cannot  be  carried  forward. 

As  noted,  the  LIHEAP  statute 
specifies  that  waiver  requests  are  to  be 
submitted  after  March  31  each  fiscal 
year.  This  is  cleariy  an  appropriate 
submission  date  while  LIHEAP  is 
administered  on  the  basis  of  the  Federal 
fiscal  year  of  October  1  through 
September  30.  Six  months  remain  in  the 
fiscal  year  after  March  31,  leaving 
adequate  time  for  HHS  to  review 
requests  and  for  grantees  to  obligate  the 
funds  for  approved  weatherization 
activities.  However,  this  date  may  not 
be  appropriate  once  forward  funding, 
with  a  program  year  of  July  1  through 
June  30,  begins.  Only  three  months  will 
remain  in  the  program  year  after  March 
31  to  allow  for  Departmental  review  of 
waiver  requests  and  grantee  obligation 
of  those  waiver  funds  that  cannot  be 
carried  forward.  We  are  interested  in 
comments  about  whether  this  date 
would  create  problems  for 
administration  of  grantee  programs 
under  forward  funding. 

Effective  Period 

Waivers  will  be  effective  from  the 
date  of  the  Department's  written 
approval  until  the  fumls  are  obligated  in 
accordance  with  the  LIHEAP  statute 
and  regulations. 

A  grantee  that  has  received  a  waiver 
is  not  required  to  use  the  full  approved 
amount  for  weaUierization.  If  a  grantee 
decides  to  use  less  than  the  approved 
amount  for  weatherization,  it  should 
amend  its  LIHEAP  plan  to  refiect  this 
decision. 

Funds  for  which  a  weatherization 
waiver  is  granted  may  be  carried  over  to 
the  following  year,  consistent  with 
standard  statutory  and  regulatory 
requirements  for  obligation  and 
carryover  of  LIHEAP  funds,  and  may 
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retain  their  designation  as  funds  to  be 
used  for  weatherization,  if  the  grantee 
so  chooses.  However,  any  canied- 
forward  "waiver  funds"  tiiat  retain  this 
designation  may  not  be  considered 
"funds  avaiiable"  or  "funds  allotted"  for 
the  purpose  of  calculating  the  maximum 
amount  that  may  be  used  for 
weatherization  in  the  succeeding  fiscal 
year. 

Section  96.84   Miscellaneous 

We  are  amending  {  96.84,  which 
formeriy  contained  only  a  brief 
provision  relating  to  rights  and 
responsibilities  of  territories.  The 
revised  section  includes  this  provision, 
as  well  as  a  brief  provision  (formerly 
section  96.86]  concerning  applicability  of 
the  UHEAP  statutory  assurances,  and  a 
brief  provision  (formerly  section  96.87) 
concerning  prevention  of  waste,  fraud, 
and  abuse  in  grantee  LIHEAP  programs. 

We  are  not  changing  the  substance  of 
these  provisions.  However,  we  are 
amending  die  provision  dealing  with 
applicability  of  the  assurances  to 
indicate  that  the  new  assurance  15. 
discussed  below,  which  was  added  to 
the  LIHEAP  statute  as  section 
2605(bMl5)  by  Public  Law  101-501, 
applies  to  heating,  cooling,  and  energy 
crisis  intervention  assistance. 

We  are  consolidating  these  three 
.  regulatory  provisions  in  section  96.84 
due  to  space  limitations  in  the  LIHEAP 
portion  of  die  block  grant  regulations. 

Section  96.86   Exemption  From 
Requirement  for  Additional  Outreach 
and  Intake  Services 

Section  704(a)(4)  of  Public  Law  101- 
501  adds  an  additional  LIHEAP 
statutory  assurance — assurance  15 — to 
which  States  must  certify  in  their 
applications  for  LIHEAP  funding.  Under 
the  new  section  2605(b](15).  begiiming  in 
FY  1992,  States  that  provide  outreach 
and  intake  for  heating  and  cooling 
assistance  and  crisis  situations  through 
State  departments  of  public  welfare  at 
the  local  level  also  must  provide 
outreach  and  intake  for  these  types  of 
assistance  through  additional  State  and 
local  governmental  entities  or 
community-based  organizations. 
Examples  of  community-based 
organizations  listed  in  the  statute  are 
not-for-profit  nei^borhood-based 
organizations,  area  agencies  on  aging, 
and  conununity  action  agencies.  In 
States  where  such  organizations  do  not 
administer  these  functions  as  of 
September  30, 1991,  preference  in 
awarding  grants  or  contracts  for  intake 
services  is  to  be  provided  to  agencies 
that  administer  the  low-income 
weatherization  or  energy  crisis 
intervention  programs. 


Exemption  of  Indian-Tribes.  Tribal 
Organizations,  and  Some  Territories 

While  die  new  section  2605(b)(15) 
clearly  appUes  to  the  States  (including 
the  District  of  Columbia),  we  believe 
that  it  is  not  relevant  to  Indian  tribes 
and  tribal  organizations.  In  addition,  we 
believe  that  it  would  not  be  appropriate 
to  apply  it  to  territories  that  receive 
relatively  small  LIHEAP  allotments. 
We  have  concluded  that  the  new 
provision  concerning  alternate  outreach 
and  intake  services  is  not  appropriate  to 
tribal  grantees  because  of  the  natiu«  of 
American  Indian  tribal  governments  and 
their  relationship  to  their  service 
populations.  Assurance  15  refers  to 
outreach  and  intake  services  "offered  by 
State  Departments  of  Pubhc  Welfare  at 
the  local  level"— diat  is,  entities  that 
administer  public  welfare  programs.  The 
legislative  history  for  Public  Law  101- 
501  refers  specifically  to  agencies  that 
administer  the  Aid  to  Families  With 
Dependent  Children  (AFDC)  program. 
However,  Indian  tribes  do  not 
administer  AFDC  for  their  service 
populations.  In  accordance  with  Federal 
law  and  regulations.  States  provide 
AFDC  assistance  to  eligible  American 
Indians,  including  Indian  people 
receiving  LIHEAP  assistance  from  tribes 
that  receive  direct  LIHEAP  funding. 
Indian  tribes  therefore  do  not  have 
tribal  departments  or  offices  direcdy 
comparable  to  State  departments  of 
public  welfare. 

As  we  noted  in  the  preamble  to  the 
block  grant  regulations  as  originally 
publtohed  on  )uly  6, 1982  (47  FR  29480). 
Indian  tribes  are  dose  to  their  service 
populations.  "Tribal"  and  "local"  levels 
of  administration  are  generally  the 
same.  Consistent  with  the  Federal 
government's  policy  of  Indian  self- 
detennmation,  we  are  exempting  tribal 
LIHEAP  grantees  from  the  provision  at 
section  2605[b)(15)  of  the  statute. 

We  also  have  concluded  that  the  new 
provision  concerning  alternate  outreach 
and  intake  services  is  not  appropriate  to 
territories  with  annual  LIHEAP 
allotments  of  $200,000  or  less.  (The 
$200,000  figure  applies  to  each  territory's 
regular  LIHEAP  allotment  for  a  Hscal 
year  and  excludes  any  leveraging 
incentive  funds  received  by  the 
territoiy.)  Experience  has  shown  that 
each  grantee  incurs  certain  basic 
administrative  costs  in  developing  and 
implementing  a  LIHEAP  program.  Most 
tribes  and  territories  receive  relatively 
small  LIHEAP  allotments.  Therefore,  by 
regulation  of  October  13. 1987  (52  FR 
37957-37988).  we  modified  the  LIHEAP 
statutory  limitation  on  planning  and 
administrative  expenditures  for  tribal 
and  territorial  grantees,  because  the  flat 


10  percent  limitation  may  not  be 
sufficient  to  cover  the  basic  costs  of 
developing  and  implementing  their 
LIHEAP  programs.  Similarly,  we  have 
concluded  that  for  territorial  grantees 
widi  annual  LIHEAP  funding  of  $200,000 
or  less,  the  additional  resources  that 
would  be  required  to  provide  alternative 
outreach  and  intake  services  would 
increase  administrative  and  other  non- 
benefit  costs  prohibitively.  As  we  noted 
in  the  preamble  to  the  regulation  of 
October  13, 1987.  the  term  "outreach" 
encompasses  some  activities  that  are 
administrative  and  others  that  are  not. 
However,  whether  an  "outreach" 
activity  is  property  categorized  as 
administrative  or  not,  the  expense  of 
providing  such  additional  activities 
would  significanUy  reduce  the  heating. 
cooUng.  crisis,  and/or  weatherization 
benefits  that  the  territory  could  provide. 
We  doubt  that  territories  with  LIHEAP 
allotments  of  $200,000  or  less  would 
have  the  ability  to  provide  meaningful 
UHEAP  benefit  levels  if  they  also  wrere 
requited  to  provide  for  additional 
outreach  and  intake  services.  The  time, 
effort  and  funds  spent  providing 
alternate  outreadi  and  intake  services 
would  be  significandy  out  of  proportion 
to  the  direct  LIHEAP  benefits  that  could 
be  provided  to  eligible  households. 

In  addition,  the  territories  with  current 
LIHEAP  allotments  of  $200,000  or  less 
that  do  not  consolidate  LIHEAP  funds 
under  other  programs  pursuant  to  Public 
Law  95-134,  commonly  referred  to  as  the 
Omnibus  Territories  Act,  administer 
LIHEAP  entirely  at  the  central  territorial 
level.  Because  of  their  relatively  small 
populations,  they  do  not  have  separate 
local  administering  agencies.  A 
requirement  for  alternative  local 
agencies  is  not  appropriate  under  these 
circumstances. 

Pragmatically,  this  means  that  at 
current  LIHEAP  funding  levels,  all 
territories  except  the  Commonwealth  of 
Puerto  Rico  would  be  exempt  from  this 
provision.  The  allotments  of  the 
territories  in  FY  1991.  under  die  regular 
LIHEAP  appropriation  of  $1,415  billion, 
ranged  fi-om  $14,965  to  $88,038  for  all 
territories  except  Puerto  Rico,  whose 
allotment  was  $1,711,284. 

LIHEAP  tribal  grantees,  and  territorial 
grantees  with  annual  LIHEAP 
allotments  of  $2004X10  or  less,  should,  on 
an  on-going  basis,  take  appropriate 
steps  to  assure  that  they  provide 
optimum  outreach  and  intake  services 
under  their  LIHEAP  programs.  All 
grantees  are  subject  to  die  requirements 
in  assurance  3 — section  2605(b)(3)  of  the 
LIHEAP  statute — concerning  outreach. 

We  are  adding  a  new  S  96.86  to  the 
block  grant  regulations  to  exempt  Indian 
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tribes  and  tribal  organizations,  and 
territories  with  an  annual  UHEAP 
allotment  of  $200,000  or  less,  from  the 
requirement  of  section  2605(b](15)  of  the 
LIHEAP  statute,  as  amended.  This  new 
S  96.66,  "Exemption  from  requirement 
for  additional  outreach  and  intake 
services,"  replaces  the  former  S  96.88, 
"State  plans,"  whose  content  we  are 
transferring  to  S  96.84.         i 

Guidance  Regarding  Additional  Services 

As  the  original  block  grant  regulations 
and  preamble  explain,  consistent  with 
statements  of  congressional  intent  the 
Department's  philosophy  on  block 
grants  is  that  grantees  are  to  be  given  as 
much  flexibility  as  possible  to 
implement  the  programs  in  their  own 
jurisdictions.  We  will  accept  a  grantee's 
interpretation  of  a  statutory  requirement 
unless  the  interpretation  is  clearly 
erroneous. 

Grantees  have  requested  guidance  on 
interpretations  and  implementation  of 
the  requirement  for  additional  outreach 
and  intake  services.  Also,  Senate  Report 
101^21  states  that  HHS  is  expected  to 
provide  guidance  on  compliance  with 
this  requirement.  In  response,  we  are 
providing  the  guidance  in  the 
paragraphs  that  follow. 

We  will  review  the  grantees' 
compliance  with  the  appropriate 
legislative  and  regulatory  requirements 
in  carrying  out  our  responsibilities  to 
conduct  LIHEAP  compliance  reviews, 
application  reviews,  complaint 
investigations,  and  resolution  of  audit 
findings.  However,  consistent  with  the 
block  grant  philosophy,  we  are  not 
publishing  Federal  rules  on  how  the 
requirement  for  additional  outreach  and 
intake  services  must  be  implemented  by 
grantees,  except  to  specify  that  it  does 
not  apply  to  Indian  tribes  and  tribal 
organizations  or  to  territories  receiving 
$200,000  or  less  in  annual  LIHEAP 
allotments.  This  is  also  consistent  with 
our  regulatory  treatment  of  other 
application  assurances  required  by  the 
statute. 

The  requirement  for  additional 
outreach  and  intake  services  applies  to 
States  (including  the  District  of 
Columbia)  and  to  any  territory  with  a 
LIHEAP  allotment  larger  than  $200,000 
for  the  fiscal  year  in  question,  when  the 
only  agencies  in  all  or  part  of  the  State 
or  territory  that  provide  outreach  and 
intake  for  heating,  cooling,  and/or  crisis 
assistance  are  local  offices  of  the 
grantee  department  or  agency  that 
administers  AFDC  or  the  territorial 
equivalent  basic  cash  pubHc  assistance 
program(s].  The  requirement  applies  in 
these  cases  whether  or  not  that 
department  or  agency  is  named  "State 
Department  of  Public  Welfare"  or 
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"Department  of  Public  Welfare."  Also, 
when  that  department  or  agency  is  the 
only  agency  providing  these  outreach 
and  intake  services,  the  requirement 
applies  whether  or  not  the  department 
or  agency  provides  some  of  these 
services  outside  its  own  offices.  (Section 
2605(b](15)  requires  that  grantees 
"provide,  in  addition  to  such  services  as 
may  be  offered  by  State  Departments  of 
Public  Welfare  at  the  local  level, 
outreach  and  intake  functions  for  crisis 
situations  and  heating  and  cooling 
assistance  that  is  administered  by 
additional  State  and  local  governmental 
entities  or  community-based 
organizations  *  *  *."  The  provision 
does  not  refer  to  the  locations  where  the 
welfare  department  provides  services.) 

If  grantees  are  already  offering 
alternative  services  in  some  areas,  they 
are  not  required  to  modify  their  system 
in  these  areas.  Consistent  with 
Conference  Report  101-816,  grantees  are 
reqtiired  to  offer  additional  outreach  and 
intake  services  only  in  areas  where 
these  services  currendy  are  provided 
solely  by  State  or  territorial  departments 
of  public  welfare  at  the  local  level.  In 
these  areas,  consistent  with  Senate 
Report  101-421  on  HJl.  4151,  the 
predecessor  to  Public  Law  101-501,  "a 
reasonable  share"  of  outreach  and 
intake  functions  is  to  be  administered 
through  alternative  agencies,  assuring 
that  to  the  extent  possible,  all  eligible 
households  in  the  grantee's  service 
population  will  have  viable  access  to 
alternative  service  sites.  However, 
consistent  with  this  Senate  report,  if  the 
grantee  finds  no  alternative  in  an  area 
or  areas  after  engaging  in  an  open 
solicitation  process,  the  grantee  is  not 
required  to  create  new  entities. 

Also  consistent  with  the  Senate 
report,  if  such  services  previously  were 
provided  voluntarily,  providers  should 
continue  to  maintain  comparable  levels 
of  effort  voluntarily.  The  new 
requirement  should  not  be  used  as  a 
basis  for  reducing  voluntary  efforts. 
Consistent  with  the  legislative  history, 
we  encourage  the  voluntary 
participation  of  utilities  and  other  home 
energy  vendors,  churches,  and  other 
community  groups  and  organizations,  in 
outreach  activities.  Such  entities  often 
have  excellent  knowledge  of  and  access 
to  low-income  households  who  may 
need  LIHEAP  assistance. 

In  order  to  meet  the  requirement  for 
alternative  outreach  and  intake  services, 
the  statute  specifies  that  the  alternate 
service  providers  must  be  State  or  local 
governmental  entities  or  community- 
based  organizations.  Senate  Report  101- 
421  mentions  public  or  nonprofit 
agencies  including  other  State  or  local 
government  agencies,  and  community- 


based  organizations  such  as  community 
action  agencies  and  aging  organizations. 

The  Senate  report  emphasizes  the 
importance  of  providing  sufficient 
access  to  the  LIHEAP  program  to  the 
non-welfare  poor  and  the  elderly, 
through  additional  outreach  efforts  and 
appropriate  intake  locations.  Grantees 
should  provide  varied  outreach  efforts 
targeted  to  the  different  populations 
eligible  for  LIHEAP  assistance.  Further, 
grantees  should  consult  with  low- 
income  individuals  and  other  interested 
parties  to  determine  the  best  ways  to 
implement  the  requirement  for 
additional  outreach  and  intake  services. 

"Intake"  generally  includes  receipt  of 
applications  for  assistance  and  the 
opportimity  for  apphcants  to  provide 
any  missing  information  that  is  needed 
to  complete  their  applications.  Each 
grantee  has  the  discretion  to  choose 
whether  to  include  income 
determination  and  verification 
responsibiUties.  and  preliminary 
eligibility  or  benefit  determination,  as 
"intake."  The  conference  report  states 
that  the  "conferees  believe  that  intake 
or  application  processing"  is  "best 
provided  by  experienced  service 
providers  with  approved  federal  and 
state  grant  management  systems." 

If  a  system  of  mail-in  applications 
carried  out  by  a  welfare  department  is 
used  for  a  grantee's  hearing  and/or 
cooling  assistance  programs,  and  if  it  is 
not  necessary  to  designate  local 
administering  agencies  to  carry  out 
intake  for  these  components,  then  there 
is  no  need  under  section  2605(b)(15)  to 
designate  other  State  and  local 
governmental  entities  or  community- 
based  organizations  to  carry  out  intake 
for  these  components.  In  such  a  case, 
the  grantee  shoiUd  assure  that  help  is 
available  to  households  that  are  unable 
to  prepare  and/or  mail  their 
applications  without  such  assistance. 

Section  2604(c)  of  the  LIHEAP  statute 
requires  each  entity  that  administers 
energy  crisis  assistance  "to  accept 
applications  for  energy  crisis  benefits.at 
sites  that  are  geographically  accessible 
to  all  households  in  the  area  to  be 
served"  by  the  entity  and  to  provide  to 
physically-infirm  low-income  persons 
the  means  to  submit  applications  for 
energy  crisis  benefits  without  leaving 
their  residences  or  to  provide  the  means 
to  travel  to  the  sites  at  which  the  entity 
accepts  applications.  The  statute  thus 
requires  that  there  be  energy  crisis 
intake  services  at  the  local  level. 
Therefore,  intake  for  crisis  assistance 
provided  solely  by  welfare  departments 
will  not  satisfy  the  requirement  in 
section  2605(b)(lS)  concerning 
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additional  intake  services  at  the  local 
level 

It  is  our  experience  that  outreach 
normally  is  provided  through  local 
administering  agencies,  and  therefore 
additional  outreach  services  would  be 
necessary  if  outreach  currently  is 
provided  at  the  local  level  only  through 
the  welfare  department 

In  enacting  the  requirement  that 
additional  outreach  and  intake  services 
be  provided  in  certain  cases.  Congress 
has  emphasized  the  importance  of 
adequate  and  appropriate  outreach  and 
intake  functions  in  grantee  UHEAP 
programs.  Congress  also  has  specifically 
limited  the  amount  of  Federal  funds  that 
can  be  used  for  costs  of  LIHEAP 
administration  and  planning  to  10 
percent  of  the  funds  payable  to  a  State 
and  not  transferred  to  another  HHS 
block  grant  program  (section  2e05(b)(9) 
of  the  LIHEAP  statute).  (As  noted 
earlier,  the  blodk  grant  regulations 
provide  for  somewhat  higher 
administrative  cost  limits  for  Indian 
tribes,  tribal  organizations,  and 
territories.)  As  we  stated  in  the 
preamble  to  the  block  grant  regulations 
of  July  6, 1982.  "The  consistent 
imposition  of  limits  upon  administrative 
expenditures  under  the  various  block 
grants  is  indicative  of  congressional 
intent  that  States  devote  a  veiy  high 
percentage  of  their  block  grant  funds  to 
direct  payments  or  services"  (47  FR 
29477).  Grantees  should  make  every 
effort  to  provide  the  maximum  amount 
of  direct  LIHEAP  assistance  to  low- 
income  households,  consistent  with  the 
provision  of  adequate  support  services. 
Although  grantees  subject  to  the  new 
requirement  may  categorize  some  of 
their  additional  outreach  expenses  as 
non-administrative,  many  of  the 
additional  costs  will  be  administrative. 
Some  grantees  may  have  difficulty 
providing  additional  outreach  and 
intake  services  and  remaining  within  the 
statutory  limitation  on  use  of  Federal 
funds  for  costs  of  LIHEAP  planning  and 
administration.  These  grantees,  in 
particular,  may  need  to  examine  aU  of 
their  LIHEAP  activities  and  costs  to 
determine  ways  to  increase  efficiency, 
to  encourage  voluntary  efforts,  and  to 
use  their  own  funds  to  suf^lement 
Federal  LIHEAP  funds.  HHS  does  not 
have  authority  to  waive  the  statutory 
limitation  on  administrative  costs.  The 
requirement  for  additional  outreadi  and 
intake  services  does  not  relieve  grantees 
of  the  need  to  comply  with  this  statutory 
limitation.  Hie  conference  report 
indicates  that  the  conferees  "recognize 
the  potential  for  significantly  increased 
administrative  expenses  for  some  states 
to  comply  with  the  new  alternative  site 


requirements,  and  intend  to  monitor 
possible  effects  on  the  program  and 
recipients." 

Section  96.87   Leveraging  Incentive 
Progrant 

Section  707  of  PubUc  Law  101-501 
adds  a  new  section  2607A  to  the 
LIHEAP  statute.  estabUshing  a 
leveraging  incentive  program,  and 
amends  section  2602  of  the  UHEAP 
statute,  authorizing  funds  for  this 
program.  We  are  adding  a  new  8  9637  to 
the  block  grant  regulations  to  implement 
this  new  program.  The  new  i  96.87. 
"Leveraging  incentive  program," 
replaces  the  former  1 96.87,  "Prevention 
of  waste,  fraud,  and  abuse,"  whose 
cohtent  we  are  transferring  to  §  96.84. 

Under  the  lieveraging  incentive 
program,  beginning  in  FY  1992,  HHS 
may  allocate  supplementary  LIHEAP 
funds  to  grantees  that  have  acquired 
non-Federal  leveraged  resources  for 
low-income  households.  These 
leveraging  incentive  funds  are  for  those 
grantees  that  use  their  own  or  other  non- 
Federal  resources  to  expand  the  effect 
of  the  Federal  LIHEAP  dollars. 

Section  2607A  defines  leveraged 
resources  as  benefits  made  available  to 
the  grantee's  UHEAP  program  or  to  low- 
income  households  that  are  federally 
qualified  (federally  ehgible)  for  LIHEAP 
that:  (1)  Represent  a  net  addition  to  the 
total  energy  resources  available  to  State 
and  federally  qualified  low-income 
households  in  excess  of  the  amount  of 
energy  resources  that  these  households 
could  acquire  by  purchasing  energy  at 
conunonly  available  household  rates; 
and  (2)  r^ult  from  acquisition  or 
development  by  the  grantee's  LIHEAP 
program  of  quantifiable  benefits 
obtained  bma  energy  vendors  through 
negotiation,  regulation,  or  competitive 
bid;  or  are  appropriated  or  mandated  by 
the  grantee  for  distribution  through  its 
LIHEAP  program;  or  are  appropriated  or 
mandated  by  the  grantee  for  distribution 
under  its  UHEAP  plan  to  federally 
qualified  low-income  households  and 
Uie  benefits  are  determined  by  the 
Department  to  be  integrated  with  the 
grantee's  LIHEAP  program. 

Senate  Report  101-421  on  H.R.  4151, 
the  predecessor  to  PubUc  Law  101-501, 
notes  that,  "if  the  UHEAP  program  uses 
its  purchasing  power  (or  'leverage')  to 
acquire  the  full  economic  value  of  its 
resources,  it  can  acquire  substantial 
additional  energy  assistance  resources 
and  services  for  the  poor  from  state 
energy  market  sources."  This  report  Usts 
the  following  examples  of  leveraged 
resources:  "state-appropriated  funds, 
quantifiable  payments,  discoxmts, 
credits,  eneigy  conservation 
improvements  or  other  measurable 


benefits  to  digible  bousdiolds  in  excess 
of  the  energy  that  could  be  purchased  by 
the  UHEAP  program  at  commonly 
available  residential  rates." 

Under  the  statutory  terms,  grantees 
desiring  leveraging  incentive  funds  must 
submit  a  report  to  HHS  by  July  31  of 
each  year  that  quantifies  the  amount  of 
leveraging  accomplished  by  the  grantee 
that  year,  less  any  costs  incurred  by  the 
grantee  to  leverage  sudi  resources  and 
any  costs  imposed  on  federally  eligible 
households.  Leveraging  incentive  funds 
will  be  awarded  for  use  in  the  following 
fiscal  year  or  program  year  (e.g.. 
leveraging  activities  in  FY  1991  will  be 
the  basis  for  making  leveraging 
incentive  grant  awards  in  FY  1992). 
Section  2607A  of  the  UHEAP  statute 
requires  that  grantees  use  leveraging 
incentive  funds  awarded  to  them  only 
"for  increasing  or  maintaining  benefits 
to  households." 

Consistent  with  the  requirements  of 
section  2807 A.  this  interim  final  rule 
includes  requirements  for  countable 
leveraged  resources  and  for  calculation 
and  documentation  of  the  value  of 
leveraged  resources,  subrrission  of 
leveraging  reports  to  HHS,  calculation  of 
grantee  shares  of  leveraging  incentive 
funds,  and  use  of  leveraging  incentive 
funds. 

Entities  Eligible  for  Leveraging  Incentive 
Funds 

States  (including  the  District  of 
Columbia),  Indian  tribes,  tribal 
organizations,  and  territories  may 
participate  in  the  leveraging  incentive 
program.  In  order  to  apply  for  and 
receive  leveraging  inueative  funds, 
grantees  must  receive  regular  UHEAP 
block  grant  funding  directly  from  HHS 
in  both  the  "base"  year  for  which  their 
leveraging  activities  are  reported  and 
the  "award"  year  for  which  leveraging 
incentive  funds  are  requested.  Grantees 
are  not  required  to  participate  in  this 
program.  However,  whether  or  not  they 
choose  to  request  leveraging  incentive 
funds,  grantees  are  encouraged  to 
leverage  additional  resources  to 
supplement  their  Federal  LIHEAP  funds. 

LIHEAP  Funds  Used  To  Develop 
Leveraging  Programs 

Section  2607A  provides  that,  each 
fiscal  year.  States  may  spend  up  to  the 
greater  of  $35,000  or  OJOOM  percent  of 
their  funds  allocated  under  the  UHEAP 
statute  to  identify,  develop,  and 
demdnstrate  leveraging  programs.  Since 
OjOOOS  percent  of  the  largest  FY  1991 
State  LIHEAP  allotment  is 
approximately  $1.70a  clearly  $35,000  is 
the  lai^er  in  aU  cases,  and  $35,000  would 
be  the  larger  under  all  foreseeable 
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LIHEAP  appropriation  levels.  Therefore, 
if  the  language  is  carried  out  as  written, 
the  result  would  appear  to  be  illogical 
and  inconsistent  with  reason.  We 
therefore  conclude  that  the  Hgure  0.0008 
percent  results  ftt)ni  a  typographical 
error  and  that  0.0008  was  intended  to  be 
the  actual  factor  by  which  the  State's 
allotment  is  multiplied,  rather  than  the 
percent  (i.e.,  when  calculating  0.08 
percent  of  a  State's  allotment,  one 
multiplies  the  allotment  by  the  factor 
0.0008).  By  regulation,  we  are  clarifying 
that  the  figure  is  0.08  percent.  This 
interpretation  provides  a  meaningful 
result,  since  0.08  percent  of  the  FY  1991 
State  LIHEAP  allotments  ranges  from 
approximately  Sl.200  for  the  State  with 
the  smallest  allotment  to  $170,000  for  the 
State  with  the  largest  allotment;  $35,000 
is  the  larger  in  some  cases,  and  0.08 
percent  is  the  larger  in  other  cases. 

However,  $35,000  would  be  a 
disproportionate  amount  for  most  tribes, 
tribal  organizations,  and  territories  to 
spend  annually  to  identify,  develop,  and 
demonstrate  leveraging  programs.  (FY 
1991  tribal  allotments  ranged  from 
approximately  $1,100  to  $1,038,000;  the 
allotments  of  84  of  the  1 1 5  tribal 
grantees  were  under  $100,000.  FY  1991 
territorial  allotments  ranged  from 
approximately  $15,000  to  $1,711,000;  the 
allotments  of  five  of  the  six  territorial 
grantees  were  under  $100,000.) 
Therefore,  by  regulation,  we  are  limiting 
to  two  percent  of  their  annual  LIHEAP 
allotments  the  amount  that  these 
grantees  may  spend  eac^  fiscal  year  for 
these  purposes.  This  is  approximately 
the  same  percent  as  the  territory  with 
the  largest  allotment  would  have  spent 
if  it  had  used  $35,000  of  its  FY  1991 
allotment  for  these  purposes  ($35,000 
divided  by  $1,711,284  equals  0.0204524  or 
2.04524  percent). 

The  0.08  percent  maximum  for  States, 
and  the  two  percent  maximum  for  tribes, 
tribal  organizations,  and  tenitories, 
apply  toihese  grantees'  funds  allocated 
under  the  LIHEAP  statute.  For  the 
ptupose  of  this  provision,  we  define  this, 
by  regulation,  to  mean  the  grantees' 
Federal  LIHEAP  allotments,  including 
any  supplemental  funds  except 
leveraging  incentive  funds  received  by 
the  grantee.  (Also,  grantees  may  spend 
additional  monies  from  their  own  funds 
or  other  non-Federal  sources.) 

LIHEAP  block  grant  funds  that  are 
used  to  identify,  develop,  and 
demonstrate  leveraging  programs  are 
likely  to  support  both  planning  and 
administrative  activities  and  costs,  and 
program  (non-planning,  non- 
administrative)  activities  and  costs. 
Although  these  hmds  are  regulariy 
appropriated  LIHEAP  funds,  we  have 


decided  that  they  are  not  subject  to  the 
LIHEAP  statute's  limitation  on  the 
maximum  percent  of  Federal  funds  that 
grantees  may  use  for  costs  of  plaiming 
and  administration.  We  have  so  stated 
in  this  interim  rule.  We  believe  that  if 
these  funds  were  subject  to  the 
limitation,  it  would  be  a  disincentive  to 
grantees  to  develop  leveraging 
programs.  However,  Congress 
established  the  leveraging  incentive 
program  to  encourage — to  provide  an 
incentive  to — grantees  to  leverage  funds. 
We  therefore  conclude  that  LIHEAP 
funds  should  be  available  in  addition  to 
the  regular  LIHEAP  planning  and 
administration  limits,  to  identify, 
develop,  and  demonstrate  leveraging 
programs. 

Basic  Requirements  for  Leveraged 
Resources 

Consistent  with  the  block  grant 
legislation  and  legislative  history,  the 
Department's  policy  generally  is  to 
provide  maximum  flexibilify  to  grantees 
to  operate  their  LIHEAP  programs; 
grantees  are  the  primary  interpreters  of 
the  LIHEAP  statute.  However,  grantees 
will  be  applying  "competitively"  for 
shares  of  a  limited  amount  of  leveraging 
incentive  funds.  Shares  will  be 
determined  based  on  reports  submitted 
by  grantees  to  the  Department  which  list 
and  quantify  the  value  of  the  resources 
they  have  leveraged.  It  is  therefore 
necessary  that  all  grantees  applying  for 
leveraging  incentive  funds  use  the  same 
assumptions  and  rules.  There  must  be 
standard  criteria  and  methods  for 
determining  the  activities  which  may  be 
included  as  leveraging  under  this 
program  and  for  quantifying  the  value  of 
these  activities. 

In  this  interim  rule,  we  have  tried  to 
make  these  criteria  and  methods  as 
clear  as  possible,  while  leaving 
opportunify  for  grantees  to  include 
leveraged  resources  that  we  did  not 
anticipate — as  long  as  these  resources 
meet  the  requirements  for  leveraged 
resources  specified  in  the  LIHEAP. 
statute  and  implemented  through  these 
regulations.  Grantees'  experience,  and 
our  experience,  during  the  first  cycle  of 
the  leveraging  incentive  program,  and 
comments  submitted  to  us  on  this 
interim  rule,  will  help  us  determine  any 
changes  which  should  b^  made  in  the 
final  rule. 

We  believe  it  is  reasonable  to  define 
the  term  "energy,"  as  used  in  section 
2607A,  the  same  as  the  term  "home 
energy."  which  is  defined  in  section 
2803(3)  of  the  LIHEAP  statute  as  "a 
source  of  heating  or  cooling  in 
residential  dwellings."  Hie  authorizing 
language  in  section  2602(a)  of  the 
LIHEAP  statute  specifies  that  the 


purpose  of  the  LIHEAP  program  is  to 
assist  eligible  households  to  meet  the 
costs  of  home  energy.  The  leveraging 
incentive  program  is  authorized  by  l^e 
same  statute  and  is  to  be  supported  by 
and  coordinated  with  the  LIHEAP 
program.  Consistent  with  the  language 
authorizing  the  LIHEAP  program,  the 
LIHEAP  leveraging  incentive  program 
logically  should  address  the  same 
purpose  and  needs. 

As  part  of  the  statutory  requirements 
for  leveraged  resources,  secticm 
2607A(b](l)  states  that  countable 
leveraged  resources  or  benefits  must 
"represent  a  net  addition  to  the  total 
energy  resources  available  to  State  and 
federaUy  qualified  households  in  excess 
of  the  amount  of  such  resources  that 
could  be  acquired  by  such  households 
through  the  purchase  of  energy  at 
commonly  available  household  rates." 
This  language  could  be  interpreted  to 
limit  countable  leveraged  resources  to 
energy  credits  and  fuels  purchased  at 
discounted  prices — to  mean,  for 
example,  that  a  grantee  cotild  not  count 
leveraged  donated  funds  used  to  pay 
low-income  households'  actual  fuel 
costs  at  normal  rates,  because  there 
would  be  no  net  addition  to  the 
resources  these  households  could    ' 
acquire  at  "commonly  available 
household  rates."  or  that  a  grantee  could 
not  count  tangible  non-fuel  items 
purchased  at  discounted  prices.  We  did 
not  adopt  this  narrow  interpretation. 
Hie  purpose  of  this  provision  is  to 
encourage  grantee  efforts  which  result  in 
additional  home  energy  resources  for 
low-income  households.  Therefore, 
consistent  with  this  basic  purpose,  we 
believe  that  the  best  reading  of  the 
provision  would  allow  a  more  expansive 
interpretation.  We  therefore  have 
clarified  the  language  to  state  that 
countable  leveraged  resources  and 
benefits  must^'represent  a  net  addition 
to  the  total  home  energy  resources 
available  to  low-income  households  in 
excess  of  the  amount  of  such  resources 
that  could  be  acquired  by  these 
households  through  the  purchase  of 
home  energy,  or  the  purchase  of  items 
that  help  these  households  meet  the  cost 
of  home  energy,  at  commonly  available 
household  rates  or  costs,  or  that  could 
be  obtained  with  regular  LIHEAP 
allotments  provided  under  section 
2802(b)  of  Public  Law  97-35*  *  *." 

PubBc  Law  101-501  and  its  legislative 
history  set  requirements  concerning  the 
degree  to  whidi  leveraging  activities 
must  be  coordinated  or  integrated  with 
grantees'  LIHEAP  programs.  Leveraging 
activities  that  do  not  meet  these 
requirements  cannot  be  included  in  the 
program  authorized  under  section  2807A 
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of  the  UHEAP  statute,  as  established  by 
Public  Law  101-501. 

As  part  of  the  statutory  requirements 
for  leveraged  resources,  section 
2607A(b)(2)  mandates  &at  leveraged 
resources  or  benefits  meet  least  one  of 
the  following  three  criteria:  (1)  Hiey 
"result  from  the  acquisition  or 
development  by  the  State  program  of 
quantifiable  benefits  that  are  obtained 
from  energy  vendors  dirou^ 
negotiation,  regulation  or  competitive 
bid";  or  (2)  they  "are  appropriated  or 
mandated  by  the  Stats  for  distribution 
*  *  *Uiroui^  the  State  program":  or  (3) 
they  "are  appropriated  or  mandated  by 
the  State  for  distribution  *  *  'under  the 
plan  referred  to  in  section  2605(c)(1)(A) 
to  federally  qualified  low*inOome 
households  and  such  benefits  are 
determined  by  the  Secretary  to  be 
hit^rated  with  the  State  program." 

The  first  criterion  refers  to  the  role  of 
die  grantee's  UHEAP  program  hi  the 
acquisition  or  development  of  benefits 
obtained  fit)m  energy  vendors.  Based  on 
the  discretion  in  the  statute,  we  define 
the  phrase  "acquisition  or  development 
by  the  State  program"  to  mean  that  the 
grantee's  UHEAP  program  must  have 
substantial  involvement  in  the 
acquisition  or  development  of  these 
benefits.  The  invohrement  of  the 
grantee's  UHEAP  program  must  be 
considerable,  inqwrtant.  material,  and  of 
real  value  or  effect 

We  define  the  second  criterion  to 
mean  that  the  leveraged  resources  and 
benefits  must  be  provided  to  low-income 
households  as  a  part  of  (tfarou^  or 
within)  the  grantee's  lAlEAP  program, 
consistent  with  the  Fedwal  statutes  and 
r^ulations  applicable  to  the  UHEAP 
program. 

"The  plan  referred  to  in  the  diird 
criterion  is  a  part  of  each  grantee's 
annual  aiq)lication  for  regular  UHEAP 
funds;  in  the  plan,  dw  grantee  describes 
how  it  will  cany  out  statutory 
assurances  to  which  its  diief  executive 
officer  has  certified  and  Includes  other 
information  required  by  statute.  Based 
on  the  context  in  wUdi  it  appears,  we 
define  the  phrase,  "appropriated  or 
mandated  by  the  Stateifor  distribution 
•  •  •  under  die  plan*  *  •".to  mean 
that  the  leveraged  resources  and 
benefits  must  be  identified  and 
described  in  the  pUtt  and  distributed  as 
indicated  in  the  plan,  but  the  leveraged 
benefits  are  not  provided  to  low-income 
households  as  a  partxrf  (dirou^  or 
within)  die  grantee's  UHEAP  program. 
They  must  be  provided  to  federally 
eligible  low-income  households  as  a 
supplement  or  an  alternative  to  Uie 
grantee's  UHEAP  program.  (For 
example,  an  altooattve  would  be  a  fuel 
fund  with  maximum  ipcome  eligibility  of 


150  percent  of  die  poverty  level,  to 
which  a  grantee's  UHEAP  program  wiUi 
maximum  income  eligibility  of  125 
percent  ot  the  poverty  level  refers 
households  wim  incomes  between  125 
percent  and  150  percent  of  the  poverty 
level)  The  leveraged  benefits  must  be 
provided  to  eligible  households  referred 
by  die  grantee's  UHEAP  program  as 
long  as  funds  are  available.  The  plan's 
description  of  these  leveraged  resources 
and  benefits  must  be  made  available  for 
public  comment  by  the  grantee,  and  they 
must,  in  effect,  be  sanctioned  in  the 
plan.  Grantees  may  amend  their  plans  to 
include  such  resources  at  any  time 
during  die  ^se  period— the  year  in 
which  the  resources  are  provided  to 
low-income  housdiolds.  However, 
grantees  may  not  amend  their  plans  to 
include  such  resources  after  the  end  of 
this  period. 

The  third  criterion  also  requires  that 
the  leveraged  benefits  be  "integrated 
widi  die  State  program."  We  define  diis 
to  mean  that  the  benefits  must  be 
coordinated  widi  die  grantee's  UHEAP 
program,  andeiust  be  provided  in 
cooperation  and  in  conjunction  with  the 
UlffiAP  program. 

The  first  and  third  criteria  allow  the 
countfaig  of  leveraged  benefits  diat  are 
pnnrided  to  households  widi  incomes  up 
to  me  Federal  maximum  and  to 
categorically  eligible  households,  as 
described  in  section  2e0S(b)(2)  of  die 
UlffiAP  statute,  whether  or  not  the 
grantee's  UHEAP  program  has  more 
restrictive  eligibility  standards.  Under 
the  second  criterion,  leveraged  ben^ts 
must  be  provided  "through"  die 
grantee's  UHEAP  program,  to 
mniseholds  eligible  under  the  grantee's 
standfl«ls. 

Leveraged  resources  that  are  provided 
to  households  that  do  not  meet  the 
eligibility  requirements  in  section 
2805(b)(2)  cannot  be  counted  under  die 
leverafl^  incentive  program.  If  a 
leveraging  program  provides  benefits  to. 
bodi  federdly  eligible  and  non-federally 
eligible  houaeholcU.  die  grantee  should 
report  only  the  benefits  for  households 
that  are  federally  eligible.  In  accordance 
with  this  provision,  federally  eligible 
(federally  qualified)  "low-income 
households"  are: 

•  Households  with  incomes  that  do 

not  exceed  die  greater  of  150  percent  of 
die  poverty  level  for  their  Stote,  or  eo 
percent  of  State  median  income:  and 

•  Households  in  which  one  or  more 
hidividuals  receive  Aid  to  Families  widi 
Depmdent  Children.  Supplemental 
Security  Income  payments,  food  stamps, 
or  certain  need-tested  veterans'  and 
survivors'  paymenU  (Le..  paymente 
under  sections  415,  S21.  Ml.  or  542  of 
tide  38  of  die  UJB.  Code  or  section  306  of 


the  Veterans'  and  Survivors'  Pension 
Improvement  Act  of  1978). 

The  UHEAP  statute  allows  grantees 
to  set  eligibility  standards  that  are  more 
restrictive  than  the  maximums,  listed 
above,  that  are  set  by  the  statute.  State 
eligible  (Stete  qualified)  households  are 
households  diat  meet  die  eligibility 
requirements  for  a  State's  UHEAP 
program,  llie  UHEAP  statute  permits 
grantees  to  set  dieir  UHEAP  program's 
income  eligibility  standard  as  low  as  110 
percent  of  the  poverty  level.  The  statute 
also  permits  grantees  to  decide  whether 
to  provide  categorical  eligibility  for  their 
UHEAP  program  and,  if  so,  to  decide 
v^ch  of  the  programs  listed  above  to 
include. 

We  are  not  requiring  diet  leveraging 
activities  be  "new"  ones  in  order  to  be 
counteble  under  the  leveraging  incentive 
program.  We  do  not  want  to  encourage 
grantees  to  stop  leveraging  activities 
that  are  beneficial  in  order  to  start  new 
activities  that  may  or  may  not  be 
beneficial.  However,  existing  leveraging 
efforts  do  not  automatically  qualify  as 
leveraged  resources  under  the 
leveraging  incentive  program.  We  will 
count  leveraging  activities  that  are 
ongoing,  as  long  as  they  meet  the 
requirements  of  the  statute  and  diese 
regulations,  and  the  counted  leveraged 
benefite  are  provided  to  low-income 
households  during  the  base  period.  For 
exanqile,  as  long  as  the  stated 
requirements  for  leveraging  are  met,  the 
amount  of  reduction  in  home  energy 
bills  resulting  from  reduced  rates  for 
low-income  households  occurring  in  the 
base  period  may  be  counted  whether  or 
not  the  initial  reduction  was  made 
during  this  period.  Similariy,  as  long  as 
the  stated  requirements  for  leveraging 
are  met,  benefiu  provided  to  low- 
income  households  during  the  base 
period  by  fuel  funds  may  be  counted 

t^edier  or  not  die  fund  began  operation 

during  diis  period. 

Leveraged  Resources  That  Can  Be 
Counted 

Resources  and  benefite  that  are 
countable  under  the  leveraging  incentive 
program  include  certain  cash  resources, 
home  energy  discounto  and  credits,  and 
third-party  in-kiiul  contributions. 
Countable  resources  and  benefite 
include  but  are  not  limited  to  the 
following,  as  long  as  they  also  meet  all 
other  afqilicable  requirements.  Cash: 
Stete.  tribal,  territorial,  and  odier  public 
and  private  non-Federal  funds,  including 
paymente  from  private  fuel  funds  that 
meet  all  applicable  stetutoiy  and 
regidatoiy  requhemente  for  leveraged 
resources,  and  induding  certain 
petroleum  violation  escrow  funds  (as 
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cbscossed  later  in  this  preamble),  used 
for 

•  Heating,  ctxriing.  and  energy  crisis 
assistance  benefits,  including  payments 
toward  recipient  households'  home 
energy  costs; 

•  Payments  toward  recipient 
households'  costs  of  wedtherization  and 
other  energy-related  home  repair 
(hereafter  referred  to  as  weatherization); 

•  Purchase  and  delivery  of  fuels  used 
by  recipient  households  for  home 
energy: 

•  Purchase,  delivery,  and  installation 
of  weatherization  materials; 

•  Purchase  and  delivery  of  blankets, 
space  heating  devices  and  equipment 
(including  furnaces),  and  space  cooling 
devices  and  equipment  (including  fans 
and  air  conditioners)  that  are  provided 
to  low-income  households  to  help  'hem 
meet  the  cost  of  home  energy; 

•  Purchase  and  delivery  of  other 
tangible  items  that  help  low-income 
households  meet  the  costs  of  home 
energy  and  are  specifically  approved  by 
the  Department  as  countable  leveraged 
resources;  and 

•  Purchase  and  rental  of  supplies  and 
equipment  used  to  deliver  fuel  and  other 
tangible  items  that  help  low-income 
households  meet  the  costs  of  home 
energy  and  are  specifically  approved  by 
the  Department,  and  to  deliver  and 
install  weatherization  materials. 

Discounts  and  credits: 

•  Discounted  ublity  and  bulk  fuel 
prices,  obtained,  for  example,  by  buying 
in  large  volume,  using  leveraged  fimds, 
regular  LIHEAP  funds,  or  leveraging 
incentive  funds  (only  the  amount  (rf  the 
reduction  or  discount  is  countable); 

•  Reduction  in  home  energy  bills, 
obtained,  for  example,  when  a 
housriiold  participates  in  a  percent-of- 
income  or  percent-of-bill  payment  (only 
the  amount  of  the  reduction  or  discount 
is  countable,  not  deferred  charges); 

•  Partial  or  full  waivers  of  utility  and 
other  home  energy  connection  and 
reconnection  fees,  application  fees,  and 
late  payment  charges  (only  the  amoiuit 
of  the  waiver  is  countable); 

•  Partial  or  full  waivers  of  home 
energy  deposits  where  security  deposits 
are  a  general  requirement  for  the 
vendor's  customers  and  the  deposits  are 
retained  or  kept  for  six  mondis  or  longer 
(only  the  amount  of  the  waiver  is 
countable); 

•  Partial  or  full  fofgivenesB  of  home 
energy  bill  arrearages  («ily  the  amount 
of  the  forgiveness  is  countable);  and 

•  Discounts  or  reductions  in  the  cost 
of  certain  tangible  non-fuel  items  that 
help  low-income  honsdiolds  meet  the 
costs  of  home  energy — specifically, 
weatherization  materials  that  are 
installed  in  recipient  bouseholds'  homes; 
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blankets,  space  heating  devices  and 
equipment  (induding  furnaces),  and 
space  cooling  devices  and  equipment 
(including  fens  and  air  conditioners) 
that  are  provided  to  low-income 
households;  and  other  tangible  items 
specifically  approved  by  the 
DepartmenL 
"Third-party  in-kind  contributions: 

•  Donations  of  fuels  used  by  recipient 
bouseholds  for  home  energy; 

•  Donations  of  weatherization 
materials  that  are  instaUed  in  recipient 
households'  homes; 

•  Donations  of  blankets,  space 
heating  devices  and  equipment 
(including  furnaces),  and  space  cooling 
devices  and  equipment  (including  fans 
and  air  conditioners),  that  are  provided 
to  low-income  households  to  help  them 
meet  the  costs  of  home  energy; 

•  Other  donations  of  tangible  items 
that  help  low-income  houselxrfds  meet 
the  costs  of  home  energy  and  are 
specifically  approved  by  the  Department 
as  countaUe  leveraged  resources; 

•  Donations  and  loans  of  suppUes  and 
equipment  used  to  deliver  fuel  and  oih& 
tangible  items  that  help  low-income 
households  meet  the  costs  of  home 
energy  and  are  specifically  approved  by 
the  Department,  and  to  deliver  and 
install  weatherization  materials; 

•  Unpaid  volunteers'  services 
specificaUy  to  deliver  fuel  and  other 
tangible  items  that  help  low-income 
households  meet  the  costs  of  home 
energy  and  are  specifically  approved  by 
the  Department,  and  to  deliver  and 
install  weatherization  materials;  and 

•  Services  of  paid  staff  donated  by 
their  employer  to  deliver  fuel  and  other 
tangible  items  that  help  low-income 
households  meet  the  costs  of  home 
energy  and  are  specificaUy  approved  by 
the  Department,  and  to  deUver  and 
install  weatherization  materials. 

Items  that  are  delivered  and/fu* 
installed  using  leveraged  services, 
supplies,  and/or  equipment  must  he 
approved  by  HHS,  but  these  items  do 
not  have  to  be  leveraged  resources. 
Only  the  leveraged  resource/benefit  is 
countable  in  sudi  cases. 

Petroleum  violation  escrow  (PVB  or 
oil  overcharge)  funds  used  under 
LIHEAP  may  be  counted  as  leveraged 
funds  under  certain  limited 
circimistances.  Oil  overcharge  funds 
result  ftom  settlements  of  cases  of 
overcharges  which  violated  petroleum 
price  controls  in  effect  from  1973  to  1981, 
under  the  Emergency  Petroleum 
Allocation  Act  of  1973.  Since  1981,  about 
$4  billion  in  oil  overdiarge  funds  have 
been  distributed  by  the  Department  of 
Energy  to  the  SO  States,  the  District  of 
Columbia,  and  most  uis.  territories; 
additional  oil  overcharge  funds  are 


expected  to  be  distributed  in  the  future. 
LIHEAP  is  one  of  the  programs  under 
which  most  of  these  funds  can  be  used. 

Oil  overcharge  funds  obligated  and 
expended  under  the  LIHEAP  program 
may  be  counted  under  the  LIHEAP 
leveraging  incentive  program  only  by 
the  50  States,  the  District  of  Columbia, 
and  the  territories  to  which  they  were 
distributed  directly,  and  only  if  they 
were  distributed  to  the  entity  after 
October  1. 1990,  and  th^  were  not ' 
previously  required  to  be  allocated  to 
low-income  households.  These 
requirements  are  consistent  with  the 
guidance  in  Senate  Report  101-421.  In 
order  to  be  counted  under  the  leveraging 
incentive  program,  oil  overcharge  funds 
must  be  used  for  coimtable  leveraged 
benefits  as  described  in  this  interim  rule. 

Because  oil  overcharge  funds  are  not 
distributed  directly  to  Indian  tribes  or 
tribal  organizations,  tribal  LIHEAP 
grantees  cannot  count  them  under  the 
LIHEAP  leveraging  incentive  program.  If 
a  tribe  receives  oil  overcharge  funds 
under  a  State  LIHEAP  program,  the  tribe 
would  be  a  subgrantee  or  contractor  of 
the  State's  program  for  the 
admim'stration  of  these  funds,  and  the 
funds  would  be  used  by  the  tribe  as  part 
of  the  State's  LIHEAP  program.  If  a  tribe 
and  State  agree  that  the  tribe's  direct 
Federal  LIHEAP  allotment  is  to  be 
increased  in  lieu  of  the  tribe  receiving 
oil  overcharge  funds  under  the  State's 
LIHEAP  program,  the  increased  tribal 
funds  would  be  regularty  appropriated 
LIHEAP  funds,  not  oil  overcharge  funds; 
the  State  would  retain  the  actual  oil 
overcharge  funds. 

Our  listing  of  countable  leveraged 
resources  in  this  preamble  and  in  the 
interim  rule  is  not  aU-inclusive.  We  are 
not  aware  of  all  possible  leveraged 
resources  which  would  meet  the 
requirements  of  the  leveraging  incentive 
program,  and  we  do  not  want  to 
discourage  innovation.  We  therefore 
have  left  the  opportunity  for  grantees  to 
indude  and  describe  in  their  leveraging 
reports  any  other  resources  that  they 
believe  meet  these  requirements.  We 
wiU  evaluate  such  resources  and 
determine  whether  to  count  them  when 
we  review  these  reports.  Alternatively, 
grantees  may  wish  to  ask  the 
Department  for  a  determination  about 
whether  a  resource  is  countable  before 
preparing  their  leveraging  repmls. 

Resources  That  Cannot  Be  Counted 

Congress  also  has  autbcnized  a 
leveraging  incentive  program  fot  the 
Department  oi  Eneigy's  Low-Income 
Weatherization  Assistance  Program. 
The  DOE  leveraging  program  wiUbegbi 
in  FY  1992  if  funds  are  appropriiited  for 
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it.  Leveraging  activities  cannot  be 
counted  for  both  the  HHS  UHEAP  and 
the  DOE  LIWAP  leveraging  incentive 
programs.  (If  a  grantee  requests  that 
DOE  count  a  leveraged  resource  under 
the  DOE  LIWAP  leveraging  program  and 
DOE  declines  to  count  the  resource,  the 
grantee  may  request  that  HHS  count  the 
resource  under  the  LIHEAP  leveraging 
program.  The  due  date  for  submission  of 
LIHEAP  leveraging  reports  still  applies 
in  such  a  case.) 

Also,  the  following  resources  and 
beneHts  cannot  be  counted  under  the 
LIHEAP  leveraging  incentive  program: 

•  Deferred  home  energy  obligations  (a 
current  reduction  in  a  household's  home 
energy  bill  cannot  be  counted  if  the 
household  will  be  responsible  in  the 
future  for  full  payment,  as  in  a  deferred 
payment  plan,  because  there  is  no  net 
addition  to  the  household's  home  energy 
resoiu-ces;  only  the  portion  of  a  bill  that 
is  actually  waived  or  cancelled  can  be 
counted); 

•  Projected  future  savings  from 
weatherization; 

•  Tax  deductions  and  tax  credits  for 
donations,  rate  reductions,  etc.  (a 
countable  donation  or  rate  reduction 
would  already  be  counted,  as  an 
addition  to  the  energy  resources  of  low- 
income  households;  including  any 
deductions  or  credits  claimed  by  the 
donor  would  result  in  double  counting 
the  resource;  the  deductions  and  credits 
are  not  additions  to  the  energy  resources 
of  low-income  households); 

•  Borrowed  funds,  interest  paid  on 
borrowed  funds,  and  reductions  in 
interest  paid  on  borrowed  funds 
(because  borrowed  funds  must  be 
repaid,  there  is  no  net  addition  to 
households'  home  energy  resources; 
reduced  interest  rates  do  not  result  in 
direct  net  additions  to  households' 
home  energy  resotutxs,  and  it  would  be 
difficult  to  demonstrate  that  they  do  not 
simply  result  from  searching  for  a  lower 
interest  rate,  rather  than  from 
leveraging); 

•  Funds  and  other  resources  that  have 
been  or  will  be  used  as  matching  or  cost 
sharing  for  any  Federal  program: 

•  Costs  of  planning  and 
administration,  space  costs,  and  intake 
costs,  even  if  performed  by  volunteers 
or  with  donated  or  grantee  funds; 

•  Budget  counseling,  energy 
conservation  education,  or  cmy  other 
outreach  activities  (the  LIHEAP  statute 
requires  grantees  to  conduct  outreach 
activities  designed  to  assure  that  eligible 
households  are  made  aware  of  LIHEAP 
and  similar  assistance,  and  we 
encourage  budget  counseling  and  energy 
conservation  education;  however,  these 
activities  themselves  do  not  provide 
quantifiable  benefits  or  quantifiable  net 


additions  to  the  household'a  home 
energy  resources); 

•  Volunteer  services  except  for  those 
that  are  specifically  allowed; 

•  Paid  services  where  payment  is  not 
made  from  countable  leveraged 
resources,  except  for  those  that  are 
specifically  allowed;  and 

•  All  other  in-kind  contributions 
except  for  those  that  are  specifically 
allowed. 

This  interim  final  rule  does  not  allow 
the  counting  of  certain  types  of  donated 
material  (such  as  office  supplies  and 
equipment),  the  donation  of  volunteer  or 
paid  services  for  office  or  administrative 
activities  or  costs  or  for  outreach 
activities  or  costs,  or  the  donation  of 
any  other  volunteer  or  paid  services  that 
do  not  result  in  a  direct,  quantifiable 
addition  to  low-income  households'  total 
energy  resources,  as  required  by  section 
2807A(b)(l)  of  the  LIHEAP  statute.  We 
have  taken  this  position  because  of  our 
concern  over  whether  such  donations 
result  in  a  net  increase  in  benefits  to 
low-income  households  and  over  how  to 
value  them.  Donated  fuel, 
weatherization  materials,  blankets,  and 
space  heating  and  cooling  devices  and 
equipment  are  tangible  items  that ' 
provide  specific,  dL«ct  benefits  to  low- 
income  households.  The  actual  market 
value  of  these  items  should  not  be 
difficult  to  determine.  We  therefore  are 
including  these  in-kind  contributions  as 
countable  leveraged  resources. 
However,  donated  materials  such  as 
office  supplies  and  equipment  do  not 
result  directly  in  a  specific  net  addition 
to  low-income  households'  total  energy 
resources,  as  required  by  section 
2e07A(b)(l)  of  the  LIHEAP  statute.  The 
same  can  be  said  of  donations  of  time 
by  volunteers  or  staff  to  perform  office 
or  administrative  chores.  Even  though 
this  may  result  in  the  grantee  being  able 
to  free  some  of  its  funds  for  other  uses,  it 
would  be  extremely  difficult  to  assure 
and  to  documeoLthat  any  savings  are 
used  for  direct  benefits  to  low-income 
households.  Intake  and  outreach 
activities  themselves  do  not  provide 
direct,  quantifiable  benefits  to 
households. 

Valuation  of  Leveraged  Resources 

The  benefits  of  countable  leveraging 
activities  must  be  measurable  and 
quantifiable  in  dollars.  Using  the  best 
data  available  to  them,  grantees 
applying  for  leveraging  incentive  funds 
must  quantify  the  actual  value  in  dollars 
of  leveraged  resources  provided  to  low- 
income  households  during  the  base 
period.  For  example,  consistent  with  the 
statutory  and  regiulatory  requirements, 
grantees  may  count  the  actual  maiket 
value  of  weatherization  materials 


installed  in  low-income  households' 
residences  and  the  actual  amount  paid 
for  delivery  and  installation  of  these 
materials  in  weatherization  programs 
provided  with  leveraged  non-Federal 
funds.  Anticipated  future  benefits  to  be 
derived  from  weatherization— that  is, 
expected  savings  in  home  energy  bills — 
cannot  be  counted. 

The  statute  requires  that  grantees 
deduct  from  the  gross  value  of  leveraged 
resources  any  costs  the  grantee  incurred 
in  leveraging  the  resources  and  any 
costs  imposed  on  low-income 
households.  See  "Valuation  of  Offsetting 
Costs"  below  for  a  discussion  of  this 
issue. 

We  are  clarifying  that  only  the  value 
of  leveraged  resources  that  actually  are 
provided  to  low-income  households 
during  the  base  period  can  be  counted. 
For  example,  leveraged  resources  made 
available  to  the  grantee's  LIHEAP 
program,  but  not  actually  used  for 
benefits  to  low-income  households  by 
the  program  in  the  base  period,  cannot 
be  counted  for  that  base  period. 
Examples  of  leveraged  resources  that 
would  not  be  counted  are  oil  overcharge 
funds  designated  for  LIHEAP  but  not 
used  for  countable  benefits  during  the 
base  period;  such  resources  would  be 
counted  in  the  year  they  are  used  for 
countable  benefits. 

Third-party  donations  of  fuel, 
weatherization  materials,  and  other 
countable  tangible  items  must  be  valued 
at  their  fair  market  value  at  the  time  of 
donation,  according  to  the  best  data 
available  to  the  grantee.  Third-party 
loans  of  countable  tangible  items  must 
be  valued  at  their  fair  rental  rate  at  the 
time  of  loan. 

Unpaid  volunteer  services  must  be 
valued  at  rates  consistent  with  those 
ordinarily  paid  for  similar  work  in  the 
grantee's  or  subrecipient's  organization. 
If  the  grantee  or  subrecipient  does  not 
have  employees  doing  similar  work,  the 
rates  must  be  consistent  with  those 
ordinarily  paid  by  other  employers  for 
similar  work  in  the  same  labor  market 
Fringe  benefits  and  overhead  costs 
cannot  be  counted.  Valuation  of 
volunteers'  services  for  installation  of 
weatherization  materials  must  vary 
according  to  the  skill  of  the  volunteer  at 
the  task.  For  example,  the  services  of 
professional  weatherization  installers 
working  at  a  volunteer  weatherization 
project  would  be  more  highly  valued 
than  the  services  of  unskilled 
weatherization  volunteers. 

When  an  employer  other  than  a 
grantee  or  subrecipient  furnishes  free  of 
charge  the  services  of  an  employee  in 
the  employee's  normal  line  of  work,  the 
services  must  be  valued  at  the 
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employee's  regular  rate  of  pay, 
excluding  the  employee's  fringe  benefits 
and  ovei^ead  costs.  If  the  services  are 
in  a  different  Kne  of  woric,  the  valuation 
described  in  the  previous  paragraph 
applies. 

There  are  similar  requirements  for 
valuation  of  in-kind  contributions  in  45 
CFR  92.  the  Department's  regulations 
implementing  uniform  admimstrative 
requirements  for  Federal  discretionary 
grants  and  cooperative  agreements  to 
State,  local,  and  Indian  trihai 
governments.  These  administrative  rules 
are  not  a  Federal  requirement  for 
grantee  administration  of  the 
Department's  block  grants,  including 
UHEAP.  However,  LIfffiAP  grantnes 
applying  for  leveraging  incentive  funds 
need  to  use  consistent,  standard 
methods  for  quantifying  the  value  of 
countable  in-kind  contributions.  We 
therefore  are  applying  to  third-party  in- 
kind  contributions  to  be  counted  as 
leveraged  resources,  most  of  the 
standards  for  "fair  and  reasonable" 
valuation  of  donated  services,  and 
donated  and  loaned  supplies  and 
equipment  found  at  45  CFR  92.24  (c),  (d). 
and  (e). 

The  benefits  provided  by  leveraged 
resources  other  than  in-kind 
contributions  must  be  valued  as 
explained  in  the  following  paragraphs. 

Cash  benefits  for  heating,  cooling, 
energy  crisis,  and  weatherization 
assistance  must  be  valued  at  their  actual 
amount  at  the  time  they  were  provided 
to.  or  on  behalf  of,  the  recipient 
household.  Purchased  fuel, 
weatherization  materials,  and  other 
countable  tangible  items  must  be  valued 
at  their  actual  fair  market  value  at  the 
time  of  purchase,  according  to  the  best 
data  available  to  the  grantee.  This 
means  the  commonly  available 
household  rate  or  cost  in  the  local 
market  area.  Rented  supplies  and 
equipment  must  be  valued  at  their 
actual  fair  rental  rate  in  the  local  area  at 
the  time  of  rental.  Delivery  of  fuel  and 
other  tangible  items  and  delivery  and 
installation  of  weatherization  materials 
must  be  valued  at  the  actual  amount 
paid  for  these  services.  Home  energy 
discounts  and  credits  must  be  valued  at 
their  actual  value— the  actual  amount  of 
the  discount  reduction,  waiver,  or 
forgiveness. 

The  fair  market  value  of  a  fuel  or 
tangible  non-fuel  item  is  the  price  or 
cost  normally  charged  a  customer  in  the 
same  customer  class,  in  the  same  local 
area,  as  the  recipient  household.  For 
example,  fuel  purchased  with  leveraged 
cash  at  a  reduced  rate  and  provided 
without  charge  to  low-income 
households  would  be  vahied  at  the 
actual  fair  maiitet  value  of  the  fuel — the 


commonly  available  household  rate  or 
cost — at  the  time  it  was  purchased.  Fuel 
purchased  with  leveraged  cash  at  a 
reduced  rate  and  provided  at  a  discount 
to  low-income  households  would  be 
valued  at  the  actual  fair  market  value  of 
the  fuel — the  commonly  available 
household  rate  or  cost — at  the  time  it 
was  purchased,  less  (minus)  the  amount 
paid  by  the  recipients.  Only  the  amount 
of  the  net  addition  to  recipient 
households'  home  energy  resources  may 
be  counted. 

When  low-income  households  pay 
reduced  rates  on  their  home  energy  bills 
(for  example,  a  houisehold  purchases 
fuel  oil  at  reduced  or  discounted  prices 
or  receives  reduced  electricity  rates), 
only  the  amount  of  the  reduction  or 
discount  is  countable,  since  this  is  the 
amount  of  the  net  addition  to  the 
households'  energy  resources  and 
represents  the  amount  in  excess  of  the 
amount  the  households  would  acquire 
through  purchase  of  energy  at  regular 
household  rates.  When  low-income 
households  receive  home  energy  at  no 
cost  to  themselves  (for  example,  a 
LIHEAP  grantee  which  has  piux:hased 
fuel  oil  with  leveraged  resources  or 
received  donated  fuel  oil  provides  the 
oil  to  a  household  at  no  cost  to  the 
household),  the  amount  that  oil  would 
have  cost  the  household  at  "commonly 
available  household  rates"  is  countable. 
When  low-income  households  receive  a 
leveraged  benefit  that  helps  them  meet 
all  or  part  of  their  home  energy  costs 
(Tor  example,  a  LIHEAP  grantee  pays  a 
portion  of  a  household's  propane  bill 
with  countable  oil  overcharge  funds,  or 
a  fuel  fund  pays  a  portion  of  a 
household's  natural  gas  bill  with 
countable  funds),  then  the  full  amount  of 
the  benefit  is  countable,  since  this 
amount  represents  the  net  addition  to 
the  household's  energy  resources.  Such 
a  benefit  is  countable  regardless  of 
whether  the  energy  is  purchased  at 
reduced  rates  or  at  "conmionly  available 
household  rates." 

Grantees  may  use  leveraged  funds, 
regularly  appropriated  LIHEAP  funds, 
and  leveraging  incentive  funds  awarded 
to  them,  to  purchase  fuel  or  other 
approved  tangible  items  at  discounted 
prices,  if  the  grantee  uses  leveraged 
funds,  the  gross  value  of  the  resource/ 
benefit  is  the  amount  it  would  have  cost 
the  recipient  household  at  the  commonly 
available  household  rate  or  cost — the 
fair  market  value  for  an  individual 
household.  This  means  that  a  grantee 
may  count  as  leveraged  resources  both 
the  amount  of  money  donated  or 
otherwise  leveraged  and  savijigs 
obtained  through  buying  at  discount 
rates.  For  example,  a  grantee  may  add 
$1,000  of  its  own  funds  to  the  LIHEAP 


program  and  then  use  the  $1,000  to 
purchase  fuel  oil  at  a  discount,  so  that  it 
obtains  oil  that  would  be  worth  $1,200  at 
commonly  available  rates.  In  such  a 
case,  the  grantee  would  have  leveraged 
$1,000  in  cash  and  $200  in  discounts.  If 
the  grantee  uses  regular  LIHEAP  funds 
or  leveraging  incennve  funds — that  is. 
funds  that  are  not  countable  leveraged 
resources — to  purchase  fuel  or  other 
approved  tangible  items  at  discounted 
prices,  the  gross  value  of  the  resource/ 
benefit  is  the  amount  of  the  discount — 
the  difference  between  the  amount  the 
item  would  have  cost  the  reapient 
household  at  the  commonly  available 
household  rate  or  cost  and  the  reduced 
amount  actually  paid.  For  example,  if 
the  grantee  had  purchased  the  same  fuel 
as  above  at  the  same  pnce  with 
regularly  appropriated  UHEAP  funds,  it 
could  count  as  leveragmg  only  the  $200 
in  discounts.  In  either  case,  any 
associated  costs  to  the  household,  and 
any  costs  to  the  grantee  to  develop  the 
resource,  must  be  offset  to  determine  the 
net  value. 

Valuation  of  Offsetting  Costs 

Section  2607A(d)  requires  that,  to 
determine  the  net  dollar  value  of 
grantees'  leveraged  resources,  grantees 
must  subtract  from  the  gross  do^ar 
value  of  leveraged  resources  they 
received  or  acquired  during  the  base 
period  any  costs  they  incurred  to 
leverage  such  resources  and  any  costs 
impwsed  on  federally  eligible  low- 
income  households. 

Funds  from  grantees'  regular  LIHEAP 
allotments  that  are  used  to  identify, 
develop,  and  demonstrate  leveraging 
programs  must  be  deducted  as  offsetting 
costs  in  the  year  these  funds  are 
obligated,  whether  or  not  there  are  any 
leveraged  benefits  resulting  from  them. 
Costs  incurred  from  grantees'  own  funds 
to  identify,  develop,  and  demonstrate 
leveraging  programs  must  be  deducted 
in  the  first  year  that  resulting  leveraged 
benefits  are  provided  to  low-income 
households.  If  there  is  no  resulting 
leveraged  benefit  from  the  expenditure 
of  the  grantee's  own  funds,  the  grantee's 
expenditure  will  not  be  counted  or 
deducted. 

Any  costs  assessed  or  charged  to  low- 
income  households  on  a  contmuing  ot 
on-going  basis,  year  after  year, 
specifically  for  their  participation  in  a 
counted  leveragmg  program  or  for 
receipt  of  counted  leveraged  resources 
must  be  deducted  in  the  base  period 
these  costs  are  charged.  Any  one-time 
costs  or  charges  must  be  deducted  in  the 
first  base  period  the  leveraging  program 
or  leveraged  resource  is  counted.  For 
example,  one-time  charges  paid  by 
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participants  to  ioin  a  discount  fuel 
buying  fond  must  be  offset  from 
leveraged  benefits  received  in  the  first 
base  period  the  fuel  buying  fund  is 
counted,  even  if  those  cliarges  were 
made  before  this  base  period.  Such  costs 
or  charges  are  to  be  subtracted  from  the 
gross  value  of  a  counted  resource/ 
benefit  for  low-income  households 
whose  benefits  are  counted,  but  not  for 
any  low-income  or  odier  households 
whose  benefits  are  not  counted. 

On  the  odier  hand,  nonspecific  costs 
imposed  on  low-income  households — 
such  as  costs  resulting  from  an  increase 
in  a  utdity  company's  rate  base  made  to 
pay  for  or  support  reduced  rates  for 
households  in  special  programs— should 
not  be  deducted.  In  some  cases, 
information  on  these  costs  may  be 
available  to  grantees  through  utility 
companies  or  public  utility  commissions, 
etc.  However,  in  most  cases,  it  would  be 
very  difficult— if  not  impossible— to 
quantify  diese  costs  accurately  and 
reliably. 

The  table  below  summariKes 
requirements  for  valuation  of  leveraged 
resources.  It  describes  calculation  of  the 
gross  and  net  value  of  different  types  of 
leveraged  resources  and  benefits.  Any 
costs  md  (^Tges  to  recipient 
households  whose  benefits  are  counted 
as  leveraged  resources,  that  were  paid 
by  these  households  in  order  to  receive 
these  benefits,  and  any  costs  to  the 
grantee  to  leverage  a  resource,  must  be 
subtracted  from  the  resource's  gross 
value,  to  cakadate  the  resource's  net 
vahie. 

VALUATION  OF  LEVERAGED 
RESOURCES 

Resouroe:  Cash. 

Benefit  Cadi  benefits  for  heating, 
cooUag.  energy  crisis,  and 
weatfaerization  assistance;  payments 
toward  recipient  households'  home 
energy  costs. 

Gross  Valaatioa:  Amount  of  actual 
benefit  (as  applied  toward  actual 
amount  charged  recipient). 

To  Determioe  Net  Valuation:  Subtract 
associated  costs/charges  to  recipient 
low-inooBie  housdiolds  and  costs  to 
grantee  to  leverage  the  resource. 

Resource:  Cash. 

Benefit  Pwdiase  of  fuel  «id  non-fuel 
items,  and  pordiase  and  rental  of 
supplies  and  equipment  used  to 
deliver  i«d  and  non-fuel  items  and  to 
deliver  and  install  weatherization 
materials— with  no  discount  in 
purchase  or  rental  price. 

Gross  Valuation:  Amount  recipient 
would  have  had  to  pay  for  fuel  or  item 
at  Mr  maiiet  value,  fair  rental  rate,  or 
commonly  available  household  rate  or 


cost  in  local  area,  at  the  time  the  fuel 
or  item  was  purchased  or  rented. 

To  Determine  Net  Vahiation:  Subtract 
associated  costs/charges  to  recipient 
low-income  households  and  costs  to 
grantee  to  leverage  the  resource. 

Resource:  Cash  and  home  energy 
discounts/credits. 

Benefit  Purchase  of  fuel  and  non-fuel 
items,  and  pwdiase  and  rental  of 
suppUes  and  equipment  used  to 
deliver  fuel  and  non-fuel  items  and  to 
deliver  and  install  weatherization 
materials— with  discount  in  purchase 
or  rental  price. 

Gross  Valuation:  Amount  recipient 
would  have  had  to  pay  for  fuel  or  item 
at  fair  market  value,  fair  rental  rate,  or 
commonly  available  household  rate  or 
cost  in  local  area,  at  the  time  the  fuel 
or  item  was  purchased  or  rented. 

To  Determine  Net  Valuation:  Subtract 
associated  costs/diarges  to  recipient 
low-income  households  and  costs  to 
grantee  to  leverage  die  resource. 

Resouroe:  Cash. 

Benefit  Payments  for  delivery  of  fuel 
and  non-fuel  items,  and  for  deliveiy 
and  installation  of  weatherization  ' 
materials. 
Gross  Valuation:  Actual  amount  paid  for 
service.  (This  is  assumed  to  be  what 
recipient  would  have  had  to  pay  for 
service.) 
To  Determine  Net  Valuation:  Subtract 
associated  costs/charges  to  recipient 
low-income  households  and  costs  to 
grantee  to  leverage  the  resource. 

Resource:  Home  energy  discounts/ 
credits. 

Benefit  Discounts,  reductions,  waivers, 
and  forgiveness  applying  to  fuel  and 
non-fud  items. 

Gtou  Valuation:  Discounts  and 
reductions:  amount  of  reduction  or 
discount  i.e^  difference  between 
amount  recipient  would  have  had  to 
pay  (at  fair  market  value  or  commonly 
available  household  rate  or  cost  in 
local  area)  and  actual  reduced  amount 
paid.  Waivers  and  fixgtveness: 
amount  of  waiver  or  forgiveness. 

To  Determine  Net  Vahution:  Subtract 
associated  oosts/charges  to  recipient 
low-income  hoasehol(te  and  costs  to 
grantee  to  leverage  the  resource. 

Resouroe:  In-ldnd  contributions:  donated 
tangible  items. 

Benefit  Foel  and  non-fuel  items,  and 
supplies  and  equipment  used  to 
deliver  fuel  and  non-fuel  items  and  to 
deliver  and  install  weadierization 
materials. 

Gross  Valuation:  Amount  recipient 
would  have  had  to  pay  for  fuel  or  item 
at  the  time  it  was  donated  (fair  market 
value  in  local  area  at  time  of 
donation). 


To  Determine  Net  Vsluation:  Subti-act 
associated  costs/charges  to  recipient 
low-income  households  and  costs  to 
grantee  to  leverage  the  resource. 

Resource:  In-kind-contributions:  loaned 
tangible  items. 

Benefit:  Supplies  and  equipment  used  to 
deliver  fuel  and  non-fuel  items,  and  to 
deliver  and  install  weatherization 
materials. 

Gross  Valuation:  Fair  rental  rate  in  local 
area  at  time  of  loan. 

To  Determine  Net  Valuation:  Subtract 
associated  costs/chaiges  to  recipient 
low-income  households  and  costs  to 
grantee  to  leverage  the  resource. 

Resource:  In-kind  contributions:  unpaid 
volunteers'  services  and  donated  paid 
services. 

Benefit  Delivery  of  fuel  and  non-fuel 
items,  and  delivery  and  installation  of 
weatherization  materials. 

Gross  Valuation:  Amount  that  would 
ordinarily  be  paid  for  similar  work,  by 
persons  of  similar  skill  in  this  work, 
by  grantee  or  subrecipient— or  by 
othere^>loyer8  in  local  area,  if 
grantee  and  subrecipient  have  no 
employee  doing  similar  work.  U 
donated  paid  services  are  in 
employee's  normal  hne  of  work,  use 
employee's  regular  rate  of  pay.  In  all 
cases,  exclude  fringe  benefits  and 
overhead. 

To  Determine  Net  Valuation:  Subtract 
associated  cosU /charges  to  recipient 
low-income  households  and  costs  to  ^ 
grantee  to  leverage  die  resource. 

Documentation  of  Resources,  Benefits, 
and  Costs 

Grantees  shoukl  have  clear, 
consistent  documented  policies  and 
procedures  for  documenting  leveraged 
resources,  benefits,  and  costo.  Grantees 
are  to  maintain,  or  have  readily 
available,  records  adequate  to  document 
leveraged  resources  and  benefits,  and 
offsetting  costs  and  charges,  and  their 
valuation.  (For  example,  a  grantee — 
and/or  subrecipients— should  maintain 
records  to  document  oil  overcharge 
funds  used  under  LOiSAP.  A  grantee 
should  maintain  and/or  have  easy 
access  to  documentatian  relating  to 
counted  fuel  fimd  benefits.)  These 
recoids  are  to  consist  of  written  and/or 
printed  papers,  etc.,  furnishing  evidence 
tiiat  substantiates  the  claims  made  in 
the  grantees'  leveraging  reports.  These 
records  are  to  be  retained  for  three 
years  after  the  end  of  the  base  period 
whose  leveraged  resources  diey 
document. 
These  records  should  include: 
•  Docomentation  of  the  sources  of 
leveraged  resources: 
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•  Documentation  of  the  negotiations, 
competitive  bids,  written  agreements, 
legislation,  regulations,  and  mandates 
through  which  leveraged  resources  were 
acquired  or  developed  and  under  which 
they  were  provided: 

•  Documentation  of  recipient 
households'  Federal  eligibUity,  or 
eligibility  for  the  grantee's  LIHEAP 
program,  as  appropriate; 

•  Documentation  of  the  type,  amount, 
and  value  of  leveraged  benefits 
provided,  including  documentation  of 
commonly  available,  local  market 
household  home  energy  rates  or  costs 
charged; 

•  Docimientation  of  the  type,  amount, 
and  value  of  in-kind  contributions; 

•  Documentation  of  the  costs  incurred 
by  the  grantee  to  leverage  resources  and 
of  the  costs  imposed  on  low-income 
households; 

•  Dociunentation  of  the  calculation  of 
the  net  addition  to  recipient  households* 
home  energy  resources;  and 

•  Documentation  of  the  integration  of 
leveraged  resources  with  the  grantee's 
LIHEAP  program,  as  appropriate. 

Recipient  eligibiUty  documentation, 
for  example,  should  doounent  each 
household's  income  or  categorical 
eligibility.  Benefit  documentation,  for 
example,  should  document  the  delivery 
and  value  of  each  benefit,  including  the 
amount  or  quantity  and  unit  price,  as 
appropriate. 

We  are  requiring  submission  of  some 
of  this  documentation  with  grantees' 
leveraging  reports.  We  may  require 
submission  of  additional  documentation 
to  clarify  or  support  information 
submitted  in  a  grantee's  leveraging 
report.  Our  experience  in  reviewing 
reports  on  FY  1991  leveraging  activities, 
and  comments  we  receive  on  this 
interim  rule,  will  enable  us  to  determine 
whether  to  include  more  specific 
dociunentation  requirements  in  the  final 
rule. 

Leveraging  Report 

Section  2607A(e)  provides  that 
grantees  desiring  leveraging  incentive 
funds  must  submit  a  report  to  HHS  that 
quantifies  the  grantee's  leveraged 
resources  for  the  base  period.  The  base 
period  is  the  fiscal  or  program  year 
immediately  preceding  the  award  period 
for  which  the  grantee  is  requesting 
leveraging  incentive  funds.  These 
reports  are  grantees'  applications  for 
leveraging  incentive  funds.  This  interim 
final  rule  lists  requirements  for  these 
reports.  We  have  included  in  the  list 
only  the  information  we  believe  we  need 
to  know  in  order  to  fulfill  our 
responsibility  to  evaluate  grantee 
leveraging  resources  and  benefits  and  to 


determine  appropriate  grantee  shares  of 
leveraging  incentive  funds. 

LIHEAP  grantees  may  use  any  format 
they  choose  in  their  aiuiual  applications 
for  regular  LIHEAP  funds.  Because  of 
the  need  to  review  competitive 
applications  for  leveraging  incentive 
funds,  however,  this  interim  final  rule 
specifies  that  leveraging  reports  must  be 
in  a  format  established  by  HHS.  We  will 
notify  grantees  as  soon  as  possible  of 
the  required  format  for  these  reports 
through  an  action  transmittal. 

Grantee  leveraging  reports  must 
describe  the  leveraged  resources 
provided  to  low-income  households 
during  the  base  period,  and  must 
indicate  the  grantee's  valuation  of  these 
resources  and  of  the  costs  of  leveraging 
them. 

The  reports  must  clearly  describe 
each  separate  leveraged  resource,  its 
benefit(s)  to  low-income  households, 
and  its  source,  as  appropriate.  The 
following  are  examples  of  such 
descriptions: 

•  Resource — cash:  State  funds; 
benefit — ^payments  (cash  benefits)  for 
heating  and  energy  crisis  assistance; 
sourcci— State  funds; 

•  Resource — home  energy  discounts; 
benefit — reduced  prices  for  fuel  oil  for 
low-income  customers  of  ABC 
Company;  source — ABC  Company;  and 

•  Resource — cash:  XYZ  Fuel  Fund; 
benefit — ^payments  (cash  benefits) 
toward  recipients'  natural  gas  bills; 
source — donations  by  XYZ  Gas 
Company's  customers  and  general 
public. 

It  would  not  be  sufficient,  for 
example,  to  say  "pilot  project"  or 
"demonstration  program"  without 
specifying  the  benefits  the  piroject  or 
program  provided,  and  the  source  of  the 
funds  used. 

The  reports  must  indicate  the 
geographical  area  in  which  the 
leveraged  benefits  were  provided  to 
low-income  households.  For  example,  a 
report  might  indicate  the  city  (or  cities), 
and/or  the  county  (or  counties),  in 
which  a  benefit  was  provided. 

Section  2607A  provides  that  HHS 
"may  request  any  documentation"  that 
it  "determines  necessary  for  the 
verification"  of  grantees'  applications 
for  leveraging  incentive  funds.  This 
interim  rule  therefore  establishes 
requirements  for  documentation  and 
provides  that  the  Department  may 
require  additional  documentation  and/ 
or  clarification  as  it  determines 
necessary  to  verify  information  in  a 
grantee's  leveraging  report,  to  decide 
whether  a  leveraged  resource  is 
countable,  and  to  determine  what  the 
net  valuation  of  a  resource  should  be.  In 
this  case,  we  will  set  a  date  by  which 


we  must  receivie  reported  information  on 
the  resource  that  contains  sufficient 
information  to  document  countability 
and  valuation— that  is.  a  cut-off  date  for 
receipt  of  information  we  need  in  order 
to  determine  countability  or  valuation  of 
a  resource. 

Submission  Dates 

Section  2807 A(e)  provides  that  ^ 

grantees  must  submit  their  leveraging 
reports  to  HHS  by  July  31  of  each  year 
in  order  to  qualify  for  leveraging 
incentive  funds.  We  believe  it  is 
reasonable  to  assume  that  Congress 
intended  the  July  31  date  to  apply  oiily 
after  "forward  funding"  begins  for  the 
LIHEAP  program.  The  statute  provides 
that,  beginning  in  July  1993,  LIHEAP 
funds  will  be  available  for  obligation  on 
the  basis  of  a  program  year  of  July  1 
through  June  30.  Once  forward  funding 
begins,  July  31  will  be  one  month  after 
the  end  of  the  program  year  or  base 
period  whose  leveraging  activities  are 
reported;  grantees  y^  have  adequate 
time  to  report  leveraging  activities  for 
the  entire  program  year.  However, 
LIHEAP  fluids  currendy  are  avaUable 
for  obligation  on  the  basis  of  the  Federal 
fiscal  year  of  October  1  through 
September  30.  If  grantees  were  required 
to  submit  leveraging  reports  by  July  31, 
they  would  not  be  able  to  include 
leveraging  activities  for  the  last  two  or 
three  months  of  the  fiscal  year. 

We  therefore  are  modifying  the 
reporting  dates  for  reports  to  be 
submitted  before  forward  funding 
begins.  The  deadline  for  submission  of 
reports  while  LIHEAP  funding  is 
provided  to  grantees  dh  the  basis  of  the 
Federal  fiscal  year  of  October  1  through 
September  30  is  October  31  of  the  fiscal 
year  for  which  leveraging  incentive 
funds  are  requested.  In  these  cases, 
October  31  wiU  be  one  month  after  the 
end  of  the  fiscal  year  or  base  period  for 
which  leveraging  activities  are  reported. 

Under  forward  funding,  the  deadline 
for  submission  of  reports  will  be  July  31 
of  the  program  year  for  which  funds  are 
requested.  The  report  covering 
leveraging  activities  occurring  during  the 
nine-month  transition  period  of  October 
1  to  June  30  will  be  due  on  July  31,  one 
month  after  the  end  of  this  period. 

Reports  must  be  postmarked  or  hand- 
delivered  by  diese  dates  in  order  for  a 
grantee  to  be  considered  for  a  share  of 
leveraging  incentive  funds.  Reports 
should  he  mailed  or  deUvered  to  the 
following  address:  Director,  Office  of 
Community  Services,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services,  370 
L'Enfant  Pnnnenade  SW.,  Washington, 
DC  20447. 
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DetermiHotioa  of  Grantee  Shares 

The  statute  require*  tiie  Department 
to  devdop  a  foimula  for  the  distribntioo 
of  leven^ing  incentive  funds  that  takes 
into-aooQuat  the  anHMUit  of  leveraging 
acquired  by  a  grantee  in  rriation  to  die 
size  of  the  grantee's  eUotment 
(allocation)  onder  die  regular  LiHEAP 
program.  In  response  to  that  direction, 
we  have  developed  a  two-part  formula. 

We  will  distribute  one-half  of  the 
funds  based  on  the  amount  of  funds 
leveraged  by  a  grantee  during  die  base 
p«iod  reladve  to  its  net  allotment  under 
the  regular  LIHEAP  program  during  the 
base  period,  as  a  proportion  of  the  total 
amount  of  funds  leveraged  by  all 
grantees  in  relation  to  their  regular 


allotaMnts  during  the  same  period  We 
will  distribute  the  remainder  of  the 
funds  based  on  dte  amount  of  leveraged 
resources  that  a  gruitae  leveraged 
during  die  base  period  as  a  proportion  of 
the  total  amount  leveraged  by  all 
grantees.  No  grantee  oyuld  receive  a 
levera^ng  incentive  award  that  is  larger 
dian  its  regular  UHEAP  allotment.  If  the 
formula  reaults  in  a  yantee  receiving  an 
incentive  award  larger  than  its  regular 
allotment,  die  "excess"  funds  will  be 
reallocated  to  die  other  grantees 
receiving  leveraging  incentive  funds. 
The  leveragiog  figures  used  in  making 
these  calodadons  will  be  based  on  the 
net  value  of  the  leveraged  resources 
contained  in  the  leveraging  reports  filed 
by  the  grantees,  as  approved  by  HHS. 


The  information  on  regnlar  allocation 
figures  will  be  based  on  HHS  grant  data. 
States'  aikication  figures  will  be  net  of 
any  funds  set  aaide  for  direct  funding  of 
Indian  tribes  and  tribal  oiganizatioas. 
We  beUeve  this  fonaala  cairies  out 
Congress'  intent  to  give  the  largest 
reward  to  those  grantees  that  are  the 
most  successful  in  leveraging  their 
LIHEAP  dollars.  Unfder  diis  fonnula.  if 
two  grantees  leverage  the  same  amount 
of  dollars,  but  one  has  a  much  larger 
regular  allotment  than  the  other,  then 
the  smaller  one  will  receive  a  larger 
proportionate  award  of  incentive  funds. 
An  example  of  how  this  formula  would 
work  is  shown  below.  (Numbers  may  be 
affected  by  rounding.) 


GraniM 

Cohjnw 
A 

B   ' 

MMS 

C 

LMtdhr.by 
0 

E 

F 

G 

H 

ToMthsraof 
$2SM 

1 _..    — 

2 

3 

t2.S00.000 

768.000 

3.02t000 

788.000 

1.290.000 

5,900.000 

14.229.000 

liiijR>4xn 

45,670,000 
76.880.000 
56,889,000 

34.333/XX> 

23.800.000 

348.482.000 

0.0223 
0.0168 
0.0983 
0.0139 
0.0884 
0.2479 
0.3768 

5.93 
4.46 

10.44 
3.68 
9.67 

65.82 
100.00 

$741,543 
558.107 

1,304.404 
480.214 

1.208,331 

8.227.401 
12.500.000 

17.57 
5.40 

21.24 
5.55 

8.78 
41.46 

loaoo 

$2,196,219 

674.678 

^e54.790 

683,127 

1.096,109 

5,183,077 

1^500,000 

$^9^7.782 
1.232.786 
3,959.194 

4 

5 

6 - 

1,153,341 

2.308.440 

13,410.477 

25.000.000 

In  this  chart  die  following  information 
is  indaded  in  the  columns: 

Cohmm  A  is  an  individual  grantee. 

Column  B  is  the  dollar  amount  of  non- 
Federal  leveraged  resources  diat  the 
grantee  provided  to  low-income 
households  during  the  base  period,  after 
deducting  offsetting  costs,  as  approved 
by  HHS. 

Colusui  C  is  the  amount  of  die 
grantee's  regular  LIHEAP  allotment 
during  the  base  period,  net  of  any  set- 
asides  for  direct-grant  Indian  tribes  and 
tribal  organizations  in  the  case  of  a 
State. 

Cohimn  D  is  die  amount  of  a  grantee's 
leveraged  resources  as  a  proportion  of 
its  regular  allotment  (Column  B  divided 
by  Column  C). 

Cohonn  E  is  the  amount  of  a  grantee's 
leveraged  resources  divided  by  its 
regular  allotment,  as  a  proportion  of  the 
resources  leveraged  by  all  grantees 
relative  to  their  regular  allotment,  with  - 
the  resulting  figure  expressed  as  a 
percentage  (Column  D  divided  by  the 
total  for  Column  D). 

Colunm  F  is  the  amount  of  leveraging 
incentive  funds  that  a  grantee  would 
receive  under  the  first  part  of  the 
fonnula  (Column  E  multiplied  by  one- 
half  of  the  leveraguig  funds  available,  in 
duscase$12,S0a000). 

Column  G  is  tke  grantee's  leveraged 
resources  as  a  percentage  of  die 


resources  leveraged  by  all  grantees 
(Column  B  divided  by  the  total  for 
Column  B). 

Column  H  is  the  amount  of  leveraging 
incentive  fimda  that  a  grantee  would 
receive  un&et  the  second  part  of  the 
formula  (Column  G  multiplied  by  one- 
half  of  the  leveraging  binds  available,  in 
this  case  $1X.S00,000). 

Cohimn  I  is  the  total  amount  of 
leveraging  incentive  ftmds  a  grantee 
would  receive  under  this  two-part 
formula  (Column  F  plus  Column  H>. 

In  developing  this  formula,  we 
considered  three  different  formulas.  In 
addition  to  considering  three  different 
formulas  before  we  made  our  selection, 
we  considcmd  each  of  the  formulas 
under  three  different  scenarios  to 
determine  what  grant  awards  would  be 
under  different  situations.  Under  this 
process,  we  determined  that  the  formula 
ondined  above  is  die  most  fair  for  a 
wide  variety  of  circumstances.  Our 
calculations  are  ahown  below. 

In  the  first  scenario,  we  considered 
six  different  grantees  that  acquired 
varying  levels  of  leveraged  resources 
and  had  different  regular  aUotments.  We 
intentionally  used  an  example  in  which 
a  relatively  small  grantee  leveraged  a 
large  amount  of  funds  (grantee  #6).  We 
then  calculated  incentiva  grant  awards 
under  all  diree  formulas.  In  the  second 
scenaria  all  grantees  leveraged  die 


same  percentage  of  their  regular 
aUotments,  so  that  the  grantees  with  the 
laigest  allotinents  also  have  the  largest 
doUar  amount  of  leveraged  resources.  In 
the  third  scenario,  all  grantees  leveraged 
the  same  dollar  amount,  so  that  the 
percentage  in  relation  to  their  regular 
allotment  is  different.  We  calculated 
each  of  the  formulas  under  all  three 
scenarios. 

For  the  purposes  of  this  discussion, 
we  will  call  the  formula  that  we  have 
selected  "Formula  One."  Under 
"Formula  Two"  that  we  considered,  the 
incentive  binds  would  be  distributed 
solely  on  the  basis  of  the  amount  of 
funds  leveraged  by  a  grantee  relative  to 
its  net  allotment  under  the  regular 
LIHEAP  program,  as  a  proportion  of  the 
total  amount  of  funds  leveraged  by  all 
grantees  in  relation  to  their  regular 
allotments.  This  is  the  same  as  Part  One 
of  our  preferred  Fonnula  One,  and  the 
column  descriptions  noted  above  are  the 
same. 

"Formula  Three"  that  we  considered 
uses  a  more  complex  weighting 
equation.  This  fonnula  applies  several 
weighting  factors  to  determine  each 
grantee's  share  of  die  leveraging 
appropriation.  Columns  A,  B,  C  and  D 
are  die  same  as  in  die  description  noted 
above  for  Formula  One.  Cohmin  E  is  the 
amount  cS  <JI  leveraged  dollars  for  all 
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grantees  divided  by  their  total 
allotments  (i.e..  Column  E=sthe  total  of 
Column  B  divided  by  the  total  of 
Column  D  for  each  grantee),  and  is  the 
same  for  all  grantees.  We  have  included 
this  figure  in  the  total  line  for  Column  E 
as  well,  rather  than  adding  all  the  line 
items  for  Column  E.  Column  F  is  a 
grantee's  leveraged  resources  as  a 
percentage  of  the  resources  leveraged 


by  all  grantees  (Column  B  divided  by  the 
total  for  Column  B),  and  is  the  same  as 
Column  G  in  Formula  One.  The 
weighted  factor  in  Column  D  is  then 
divided  by  the  weighted  factor  in 
Column  E,  and  that  number  multiplied 
by  Column  F  to  arrive  at  the  factor  in 
Column  G^  Each  grantee's  factor  in 
Column  G  is  then  divided  by  the  total 
for  Column  G  to  determine  that 


grantee's  percentage  share  of  the 
leveraging  fund  (Column  H).  The 
percentage  in  Column  H  is  multiplied  by 
the  leveraging  appropriation  ($25  million 
in  this  case]  to  obtain  the  grantee's  grant 
award  (Column  I). 

Our  calculations  are  shown  below. 
(Numbers  may  be  affected  by  rounding.) 


First  Scenario— Varying  Levels  of  Leveraged  Resources  and  Allotments 


GraniM 

CoHifnn 
A 


LmS 


Allots 


Lev  $  dhr.  tiy 
allots 


Grantee 
percent 


Part  one  attare 


Grantee 
percent  o(  lev 


Part  two  share 


Total  share  of 
$2SM 


Pormula  one: 

1 

2 

-  3 

4. 
S. 
6. 


1_ 
2.. 
3- 
4- 

s: 

6- 


QrantM 


CoiufM 


s^5oo.ooo 

768.000 

13.022.000 

789.000 

1^50.000 

5.900,000 

14.229.000 


S1 11.890,000 
45.670,000 
76.890.000 
56,899,000 
34,333.000 
23,800.000 
349.482.000 


0.0223 
0.0168 
0.0393 
00139 
0.0364 
0.2479 
0.3766 


5.93 
4.46 

10.44 
3.66 
9.67 

65.82 
100.00 


3741,543 
568.107 

1.304.404 
460.214 

1.206.331 

8.227,401 
12,500,000 


1757 
S.40 

21.24 
5.56 

8.78 

41.46 

100.00 


32.196.219 

674.678 

2,654,790 

683.127 

1.096.109 

5.183,077 

12,500,000 


32,937,762 
1.232,786 
3.9S9.194 
1.153,341 
2,306.440 
13,410,477 
25,000,000 


Grantee 

Column 
A 


FomwiaKwo: 


Lev3 


32,500,000 

768,000 
3,022.000 

789.000 

1.250.000 

5.900,000 

14,229,000 


AIMS 


3111J60,000 
45,670,000 
76.890,000 
56,889,000 
34,333,000 
23^00,000 
348,482.000 


LavSOw.by 
aM3 


0.0223 
0.0168 
0.0383 
0.0138 
00364 
0.2478 
0J786 


Gramee 


5.99 
4.46 

ro.44 

8.67 

65.82 

100.00 


Grantee  share 
0(S25M 


31.483,066 

1,116,215 

2,e06!808 

820,428 

^416,e62 

16.454,801 
25,000.000 


LavS 


32.500.000 

768.000 

3,022.000 

788.000 

1.250,000 

5,900,000 

14,229,000 


Alois 


3111.890.000 
45.670.000 
76.890.000 
56.899.000 
34,333,000 
23.800,000 
349.482.C00 


Lev  3  (Mv.  by 
aNotS 


0.0223 
0.0166 
0.0383 
0.0138 
0.0364 
0.2479 
0.3766 


Total  Lev  3 

dhf.liy  total 

a>ol3 


0.0407 
0.0407 
0.0407 
0.0407 
0.0407 
00407 
00407 


Grantee 
percent  o(  lev 


17.57 
5.40 

21.24 
5.55 
8.78 

41.46 
100.00 


Ddlv. 


0.0964 
0.0223 
0.2050 
0.0188 
0.0786 
2.5247 
2.8458 


Grantee 


3.27 
0.76 
6.86 
0.64 

^e7 

85.70 
100.00 


Grantee  share 
al325M 


3818.268 

188,190 

1.738,808 

160,272 

666,678 

21,425,681 

25,000,000 


Second  Scenario— Same  Leveraging  to  Allotment  Ratio  For  All  Grantees  (Column  D) 


Gramse 


Column 

A 


rofmula  one: 

1 

2 


4. 
S. 

6.. 


LavS 


36.035.100 
2,055.200 
3,460,100 
2,560.500 

1.545,000 
1,071,000 


Alois 


3111,890.000 
45,670.000 
76,880.000 
56.899,000 
34,333,000 
23,800,000 


Lev  3  dv.  by 

4*0(3 


0.0450 
0.0450 
00450 
O0450 
00450 
00450 


Grantee 


1667 
16.67 
1667 
1667 
1667 
1667 


Part  one  share 


32,083,333 
2,063,333 
2,063,333 
^063,333 
2,083,333 
2,083,333 


Grantee 
percent  ol  lev 


^^02 

13.07 

22.00 

16.26 

862 

681 


Pari  two  share 


34,001,994 
1,633.488 
%750.142 
2,035.118 
1,227.886 
851,260 


Total  Share  Of 
S25M 


36,065,328 
3,716,822 
4.833v47S 
4.118,452 
3,311,328 
2,834,583 
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B 


15,726,700        349,482.000 


03700 


100.00 


12.500.000 


100.00 


H 


12300.000 


I 


25.000.000 


■^ 

GrantM 

Column 
A 

B 

MMt 
C 

Uv$«v.by 
0 

Gumw 

E 

GnrMMihare 
0($2SM 

F 

Formul«»«o: 

1                                      .  i _„.„_„.       „    „       . 

$5335.100 
Z055300 
3.460.100 
2360.500 

1.545.000 

1371,000 

15,726,700 

$111390,000 
45.670,000 
76,890,000 
56399,000 

34,333,000 

23300,000 

349,482.000 

0.0450 
0.0450 
0.0450 
0.0450 
0.0450 
0.0450 
03700 

16.67 
16.67 
1637 
16.67 
1367 
1637 
100.00 

$4,166,667 

2                                  - 

4.166.667 

3                            ..,.. _    

4.166.667 

4                    J, _ , .„.„ 

4.136.667 

5 .„.,           

4.166,667 

s                                                                   

4,106367 

25.000.000 

GrantM 

LavS 

AM$ 

|jav$(av.by 
«M$ 

ToMI«v$(*v. 
bytoMaHotS 

Gramaa 
parcentof  lav 

DiSv.byE 
.  ttnaaF 

Grantaa 
paroant 

Oramaaahara 
0f$2SM 

Column 

A 

B 

C 

D 

E 

F 

6 

H 

1 

Formula  IhfM: 

1    

$5,035,100 

$111390.000 

0.0450 

0.0450 

3232 

0.3202 

3232 

$6303389 

2 .„ 

2.065300 

45.670.000 

0.0450 

0.0450 

13.07 

0.1307 

13.07 

3386378 

3    

3.460.100 

76300300 

0.0450 

0.0450 

22.00 

03200 

230 

4 

2360300 

56386.000 

0.0450 

0.0450 

163S 

0.1628 

1638 

4370336 

S  

1345.000 

34.333.000 

0.0450 

0.0450 

932 

0.0962 

932 

2.46S302 

6    _     

1.071.000 

23300300 

0.0450 

0.0450 

631 

0.0681 

631 

1.702320 

15.726.700 

349.462,000 

03700 

0.0450 

loaoo 

1.0000 

100.00 

Third  Scenario-Same  Leveraged  Dooar  Amounts  For  Aa  Grantees  (Column  B) 


Granlaa 

Column 
A 


Formula  ona: 
1__ 
2. 
3. 
4. 
5. 
6.. 


Lav$ 


$5,000,000 
5300,000 
5,000.000 
5300300 
S.OOO3OO 
5,000,000 

30,000,000 


Allol$ 


$111,890,000 
45.670.000 
76390,000 
56399.000 
34,333.000 
23,800,000 
349.482.000 


Lav$dhr.by 
Mol$ 


0.0447 
0.1095 
0.0660 
0.0679 
0-1456 
03101 
0.6626 


Grantea 


6.74 
1632 

931 

1336 

21.97 

31.70 

100.00 


$842,781 
2364.786 
1326,411 
1.667300 
2.746302 
3.962.132 
12300300 


Granlaa 
oaroanlaf  lav 

$ 


1367 
16.67 
1367 
1367 
1637 
1637 
10030 


Part  two  ahara 


$2383.333 
2.063333 
2.063333 
2.063333 
2383333 
2363333 

1^500.000 


ToWaharaol 
$2SM 


$2326.114 
4.146.118 
3309.744 
3.740.634 
4329.926 
6345.466 

25300,000 


-■ 

Grwuaa 

Column 

A 

|jav$ 
B 

ANal$ 

C 

tav$<lv.by 
alloi$ 

D 

Granlaa 

E 

(kvNaaahara 
a($26M 

F 

Formula  two: 

$5,000,000 

5,000,000 
5,000,000 
5.000.000 

5300.000 

5.000.000 

30.000.000 

$111390.000 
45.670.000 
76390300 
56.899.000 

34333300 

349.48&000 

0.0447 
31095 
0.0660 
0.0679 
31456 
03101 
0362$ 

374 
1632 

931 

1336 

21.97 

31.70 

100.00 

SI  .685.561 

4.129.570 

5 ' 

e452322 

3314.001 

5,493.183 

7.924363 

25.000.000 

Granlaa 

Column 

A 

Lev$ 

B 

Allol$ 

C 

Uv$(Sv.by 
Mo($ 

D 

Tom  lav  $  (Sv. 
bylolala>oi$ 

E 

Granlaa 
paroanlollav 

F 

Odhf.byE 
Q 

Granlaa 

pflfCWt 
H 

Oramaaahar* 
o($2SM 

1 

Formula  tfiraa: 

1                  , 

$5,000,000 
3300.000 

6000000 
5.000,000 

$111300.000 
45.670.000 
78390,000 
56,899,000 

0.0447 
&1095 
0.0650 
0.0879 

0.0858 
0.0858 
0.0658 
0.0856 

1367 
1637 
1367 
1367 

03868 
031X6 
31263 
31706 

374 
1352 

931 
1336 

$1.685361 

2....- , 

3 

4 -.. 

4,129,570 
3452.822 

3314,601 

y 
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GrantM 

Column 
A 

L«vS 

B 

AIMS 

C 

Lev  $  dM.  by 
allots 

D 

Total  lev  S  dM. 
by  total  aHotS 

E 

Grantae 
percent  of  lev 

Odiw.byE 
KmMf 

G 

Grantee 
percent 

H 

Grantee  Share 
0($25M 

1 

S — _ 

6 

5.000,000 

5.000.000 

30.000,000 

34.333.000 

23.800.000 
349.462,000 

0.1456 
02101 
0.6628 

ontifis 

0.0858 
C.08.S8 

16.67 

16.67 

100.00 

0.2828 
0.4079 
1.2868 

21.97 

3170 

100X» 

5.493.183 

7.924.263 

2S.0O0J)0O 

We  believe  that  Formula  One 
provides  the  fairest  distribution  of  the 
incentive  funds  under  the  wide  range  of 
situations  outlined  in  the  three  scenarios 
above.  The  other  scenarios  would  skew 
the  results  too  heavily  in  favor  of  one  or 
another  of  the  grantees.  We  therefore 
will  distribute  the  leveraging  incentive 
funds  under  Formula  One. 

Uses  of  Leveraging  Incentive  Funds 

Regular  LIHEAP  grant  funds  and 
LIHEAP  leveraging  incentive  funds  are 
separately  authorized  in  the  LIHEAP 
statute — the  former  at  section  2602(b), 
and  the  latter  at  section  2d02(d). 
Leveraging  incentive  funds  cannot  be 
used  for  some  of  the  purposes  for  which 
regular  LIHEAP  funds  can  be  used. 
Section  2807A  directs  that  leveraging 
incentive  funds  must  be  used  to  increase 
or  maintain  benefits  to  households — that 
is,  they  must  be  used  for  LIHEAP 
heating,  cooling,  crisis,  and/or 
weatherization  assistance. 

While  section  2607A  limits  the  types 
of  activities  for  which  leveraging 
incentive  funds  can  be  used,  it  does  not 
limit  the  amount  of  leveraging  incentive 
funds  that  can  be  used  for  each  of  the 
allowable  activities.  We  have 
determined  that  the  15  pendent  limitation 
on  the  use  of  regular  LIHEAP  funds  for 
weatherization  does  not  apply  to 
leveraging  incentive  funds.  If  most  of  a 
grantee's  leveraged  resources  come  from 
weatherization  activities,  the  grantee 
should  have  the  option  to  use  meet  of 
the  resulting  leveraging  incentive  funds 
for  weatherization.  However,  leveraging 
incentive  funds  cannot  be  counted  in  the 
base  for  calculation  of  maximtun 
grantee  weatherization  obligations  and 
expenditures  for  regular  LIHEAP  funds. 

In  accordance  with  the  requirements 
of  section  2607 A.  leveraging  incentive 
funds  cannot  be  used  for  costs  of 
planning  and  administration.  However, 
if  a  grantee  receives  more  than  a 
minimal  leveraging  incentive  fund 
award,  it  likely  will  need  to  use 
additional  monies  to  administer  these 
funds.  We  therefore  have  determined 
that  leveraging  incentive  funds  can  be 
coimted  in  the  base  for  calculating  the 
grantee's  maximum  planning  and 
administrative  costs.  This  i«  consistent 
with  the  treatment  of  oil  overcharge 


funds  provided  under  section  155  of  Pub. 
L  97-377  (t>ie  Warner  Amendment]  and 
Exxon  oil  overdiarge  funds. 

Consistent  with  the  statutory 
emphasis  on  increasing  the  amount  of 
LIHEAP  heating,  cooling,  crisis,  and 
weatherization  assistance,  leveraging 
incentive  funds  cannot  be  used  for 
transfer  to  other  HHS  block  grants,  and 
they  cannot  be  counted  in  the  base  for 
calculation  of  maximum  grantee 
transfers  to  other  HHS  block  grants. 

Leveraging  incentive  funds  cannot  be 
counted  in  the  base  for  calculation  of 
maximum  grantee  carryover  of  regular 
LIHEAP  funds.  (However,  see  below  tor 
"Peroid  of  Obligation  of  Leveraging 
Incentive  Funds.") 

Grantees  are  to  include  the  uses  of 
leveraging  incentive  funds  in  their 
LIHEAP  plans.  Since  leveraging 
incentive  fimds  will  be  awarded  during 
a  fiscal  or  program  year,  rather  than  at 
the  beginning,  grantees  probably  will 
wish  to  cover  the  uses  of  these  funds  in 
amendments  to  their  plans. 

Grantees  are  to  document  uses  of 
leveraging  incentive  funds  in  the  same 
way  they  document  uses  of  regular 
LIHEAP  funds.  Leveraging  incentive 
funds  are  subject  to  the  same  audit 
requirements  as  regular  LIHEAP  fimds. 

Period  of  Obligation  for  Leveraging 
Incentive  Funds 

Leveraging  incentive  funds  will  be 
awarded  dtuing  the  course  of  each  fiscal 
OT  program  year,  rather  than  at  the 
beginning,  since  grantees'  leveraging 
reports  are  to  be  submitted  a  month 
after  each  new  fiscal  or  program  year 
begins,  and  since  the  necessary  Federal 
review  and  approval  of  leveraging 
reports  will  foUow.  We  therefore  have 
determined  that  leveraging  incentive 
funds  are  not  subject  to  the  statutory 
and  regulatory  carryover  and 
reallotment  requirements  that  apply  to 
regular  LIHEAP  funds.  (Section  2607(b) 
of  the  LIHEAP  statute  provides  that 
grantees  may  carry  forward  for  use  in 
the  succeeding  fiscal  year  no  more  than 
10  percent  of  their  regular  LIHEAP  funds 
payable  for  the  prior  fiscal  year  and  not 
transferred  to  another  HHS  block  grant.) 
Instead,  all  leveraging  incentive  funds 
will  be  available  for  obligation  from  the 
date  they  are  awarded  to  a  grantee  until 


UMI 


the  end  of  the  succeeding  fiscal  or 
program  year.  Grantees  may  use  these 
funds  during  the  remainder  of  the  fiscal 
or  program  year  in  which  they  were 
awarded,  and  throughout  the  following 
fiscal  or  program  year.  Any  leveraging 
incentive  funds  not  obligated  for 
allowable  purposes  by  tihe  end  of  this 
obligation  period  must  be  returned  to 
the  Department. 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules,  whioh  are  defined  in  the 
Order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  mare  or  has  certain  other 
specified  efiiects.  The  Department  has 
determined  that  these  regulations  are 
not  major  rules  within  the  meaning  of 
the  Executive  Order  because  they  will 
not  have  an  effect  on  the  economy  of 
$100  million  or  more,  or  otherwise  meet 
the  threshold  criteria. 

Paperwork  Reductioa  Act 

Section  96.87  of  this  interim  final  rule 
contains  information  collectitHi 
requirements  relating  to  applications  for 
leveraginig  incentive  funds.  Section 
2607A  of  the  Low-Indome  Home  Energy 
Assistance  Act  of  1981  requires  grantees 
to  submit  these  leveraging  reports  in 
order  to  qualify  for  leveraging  incentive 
funds;  these  reports  are  the  only  sounx 
of  the  information  HHS  needs  in  order    ' 
to  allocate  leveraging  incentive  fluids 
among  grantees.  ACF  estimates  the 
reporting  bimien  on  applicants  for 
leveraging  incentive  f^ds  to  be  40 
hours  per  apphcant.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  will  submit  these 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  Other  organizations  and 
individuals  desiring  to  submit  comments 
on  this  information  collection 
requirement  should  direct  them  to  (ij 
Janet  M.  Fox,  Director,  Division  of 
Energy  Assistance,  Office  of  Commimity 
Services,  Administration  for  Children 
and  Families,  370  L'Enfant  Promenade, 
SW„  Washington,  DC  20447,  and  (2)  the 
Office  of  Infonnation  and  Regulatory 
Afi^airs.  OM&  New  Executive  Office 
Building,  room  3206.  Washington.  DC 


Federal  Regi«ter  /  Vol.  57.  No.  11  /  Thursday.  January  16.  1992  /  Ruleg  and  RegulaHong  1977 


20503.  Attention:  Desk  Officer  for 
Administration  for  Children  and 
Families.  Department  of  Health  and 
Human  Services.  After  0MB  approval  is 
obtained,  we  vnl\  publish  the  0MB 
control  number  in  the  Federal  Register. 

Section  96.83  requires  grantees  to 
submit  a  waiver  request  if  they  wish  to 
obligate  more  than  15  percent  of  their 
LIHEAP  funds  allotted  or  funds 
available  in  any  fiscal  year  for 
weatherization  activities.  We  expect  to 
receive  less  than  10  waiver  requests  per 
year,  and  thus  this  provision  is  not 
subject  to  the  Paperworii  Reduction  Act. 
We  received  only  one  waiver  request  for 
FY  1991.  even  though  the  toUl  FY  1991 
LIHEAP  appropriation  exceeded  the  FY 
1990  appropriation  by  more  than 
$165,000,000,  and  thus  grantees  could  be 
expected  to  meet  the  requirements  for  a 
standard  waiver. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub.  L 
96-354)  requires  the  Federal  government 
to  anticipate  and  reduce  the  impact  of 
regulations  and  paperwork  requirements 
on  small  businesses.  The  primary  impact 
of  these  interim  rules  is  on  State,  tribal, 
and  territorial  governments.  Therefore, 
the  Department  of  Health  and  Human 
Services  certifies  that  these  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  payments  to  States, 
tribes,  and  territories.  Thus,  a  regulatory 
flexibihty  analysis  is  not  required. 

Catalog  of  Federal  Domestic  Assistance 
Program  Number 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  the  low- 
income  home  energy  assistance  program 
(LIHEAP)  is  93.028. 

List  of  Subjects  in  45  CFR  Part  96 

Energy,  Grant  programs-energy.  Grant 
programs-Indians,  Income  assistance. 
Leveraging  incentive  program,  Low  and 
moderate  income  housing,  Reporting 
and  record  keeping  requirements, 
Weatherization. 

Approved:  November  25, 1991. 
LouUW.  Sullivan. 

Secretary.  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  pari  96  of  title  45  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below: 

PART  96-{  AMENDED] 

1.  The  authority  for  part  96  of  title  45 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  300w  et  seq.;  42  U.S.C. 
300x  et  seq.;  42  U.S.C  300y  et  seq.;  42  U.S.C. 
7(n  et  seq.:  42  U.S.C.  8621  et  seq.;  42  U.S.C. 


9901  et  teq.:  42  U.S.C  1397  et  seq.;  31  U.S-C 
1243  note. 

Subpart  E— Enforcement 

2.  Section  96.50  is  amended  by  adding 
a  new  sentence  to  the  end  of  paragraph 
(d)  to  read  as  follows: 

{96.50   Complaints. 

~  •       •       •       •       • 

(d)*  •  *  Under  the  low-income  home 
energy  assistance  program,  within  60 
days  after  receipt  of  complaints,  the 
Department  will  provide  a  written 
response  to  the  complainant,  stating  the 
actions  that  it  has  taken  to  date  and  the 
timetable  for  fmal  resolution  of  the 
complainL 


Sul>part  H— LowHncome  Home  Energy 
Assistance  Program 

3.  Section  96.81  is  revised  as  follows: 

9  96  J1    RaaHotaMnt  rtport. 

As  a  part  of  the  reallotment  procedure 
estabUshed  by  section  2607(b)  of  Pubhc 
Law  97-35  (42  U.S.C.  8626(6)),  beginning 
with  funds  to  be  held  available  for  fiscal 
year  1992.  each  recipfent  of  funds  must 
submit  a  report  to  the  Secretary  by 
August  1  of  each  year  containing  the 
following  information: 

(a)  The  amount  of  funds  that  the 
grantee  desires  remain  available  for 
Obligation  in  the  succeeding  fiscal  year, 
not  to  exceed  10  percent  of  the  funds 
payable  to  the  grantee  and  not 
transferred  pursuant  to  section  2604(f)  of 
Public  Law  97-35  (42  U.S.C.  8623(f)); , 

(b)  A  statement  of  the  reasons  that 
this  amount  to  remain  available  will  not 
be  used  in  the  fiscal  year  for  which  it 
was  allotted: 

(c)  A  description  of  the  types  of 
assistance  to  be  provided  with  the 
amount  held  available;  and 

(d)  The  amount  of  funds,  if  any,  to  be 
subject  to  reallotment. 

4.  A  new  section  96.83  is  added  to 
read  as  follows: 


§9«J3 

maybeusad 


meraaaa  hi  maxknum  amount  that 


(a)  Scope.  This  section  concerns 
requests  for  waivers  increasing  from  15 
percent  to  up  to  25  percent  of  LIHEAP 
funds  allotted  or  available  to  a  grantee 
for  a  fiscal  year,  the  maximum  amouht 
that  grantees  may  use  for  low-cost 
residential  weatherization  and  other 
energy-related  home  repair  for  low- 
income  households  (hereafter  referred  to 
as  "weatherization"),  pursuant  to 
section  2605(k)  of  Public  Law  97-35  (42 
U.S.C.  8624(k)). 

(b)  Public  comment  Before  submitting 
waiver  requests  to  the  Secretary, 


grantees  must  make  proposed  waiver 
requests  available  for  public  inspection 
within  their  jurisdictions  in  a  manner 
that  will  facilitate  timely  and  meaningful 
review  of,  and  comment  upon,  such 
requests. 

(c)  Waiver  request.  After  March  31  of 
each  fiscal  year,  the  chief  executive 
officer  (or  his  or  her  designee)  may 
request  a  waiver  of  the  weatherization 
obligation  Umit  if  the  grantee  meets 
criteria  (i),  (ii),  and  (iii)  in  paragraph 
(c)(2)  below,  or  can  show  "good  cause" 
for  obtaining  a  waiver  despite  a  failure 
to  meet  one  or  more  of  these  criteria.  All 
waiver  requests  must  be  in  writing  and 
must  include  the  following  information: 

(1)  A  statement  of  the  total  percent  of 
its  LIHEAP  funds  allotted  or  available  in 
the  fiscal  year  for  which  the  waiver  is 
requested,  that  the  grantee  desires  to 
use  for  weatherization. 

(2)  A  statement  of  whether  the  grantee 
has  met  each  of  the  following  three 
criteria: 

(i)  In  the  fiscal  year  for  which  the 
waiver  is  requested,  the  combined  total 
(aggregate)  number  of  households  in  the 
grantee's  service  population  that  will 
receive  LIHEAP  heating,  cooling,  and 
crisis  assistance  benefits  will  not  be 
fewer  than  the  combined  total 
(aggregate)  number  that  received  such 
benefits  in  the  preceding  fiscal  year, 

(ii)  In  the  fiscal  year  for  which  the 
waiver  is  requested,  the  combined  total 
(aggregate)  amount  of  LIHEAP  heating, 
cooling,  and  crisis  assistance  benefits 
will  not  be  less  than  the  combined  total 
(aggregate)  amount  received  in  the 
prece<Ung  fiscal  yean  an4 

(iii)  All  LIHEAP  weatherization 
activities  to  be  carried  out  by  the 
grantee  in  the  fiscal  year  for  which  the 
waiver  is  requested  have  been  shown  to 
produce  measurable  savings  in  energy 
expenditures. 

(3)  With  regard  to  criterion  (2)(i) 
above,  a  statement  of  the  grantee's  best 
estimate  of  the  appropriate  household 
totals  for  the  fiscal  year  for  which  the 
waiver  is  requested  and  for  the 
preceding  fiscal  year. 

(4)  With  regard  to  criterion  (2)(ii) 
above,  a  statement  of  the  grantee's  best 
estimate  of  the  appropriate  benefit 
totals  for  the  fiscal  year  for  which  the 
waiver  is  requested  and  for  the 
preceding  fiscal  year. 

(5)  With  regard  to  criterion  (2)(iii) 
above,  a  description  of  the 
weatherization  activities  to  be  carried 
out  by  the  grantee  in  the  fiscal  year  for 
which  the  waiver  is  requested  (with  all 
LIHEAP  funds  proposed  to  be  used  for 
weatherization,  not  just  with  the  amount 
over  15  percent),  and  an  explanation  of 
the  specific  criteria  under  which  the 
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grantee  has  detennined  whether  these 
activities  have  been  shown  to  produce 
measurable  savings  in  energy 
expenditures. 

(6]  A  description  of  how  and  when  the 
proposed  waiver  request  was  made 
available  for  timely  and  meaningful 
public  review  and  comment,  copies  and/ 
or  summaries  of  public  comments 
received  on  the  request,  a  statement  of 
the  method  for  reviewing  public 
comments,  and  a  statement  of  the 
changes,  if  any,  that  were  made  in 
response  to  these  comments. 

(7)  If  the  request  is  made  by  the  chief 
executive  officer's  designee  and  the 
Department  does  not  have  on  file 
written  evidence  of  the  designation,  the 
request  must  also  include  evidence  of 
the  appropriate  delegation  of  authority. 

(d)  "Standard"  waiver.  If  the 
Department  determines  that  a  grantee 
has  met  the  three  criteria  in  paragraph 
(c)(2)  above,  has  provided  all 
information  specified  in  paragraph  (c) 
above,  has  shown  adequate  concern  for 
timely  and  meaningful  public  review 
and  comment,  and  has  proposed 
weatherization  that  meets  all  relevant 
requirements  of  title  XXVI  of  Public  Law 
97-35  (42  U.S.C.  8621  et  seg.)  and 
applicable  Federal  regulations,  the 
Department  will  approve  a  "standard" 
waiver. 

(e)  "Good  cause"  waiver.  If  a  grantee 
does  not  meet  one  or  more  of  the  three 
criteria  in  paragraph  (c)(2)  above,  then 
the  grantee  may,  in  accordance  with  the 
provisions  in  paragraphs  (e)(1)  and  (e)(2) 
below,  submit  documentation  that 
demonstrates  good  cause  why  a  waiver 
should  be  granted  despite  the  grantee's 
failure  to  meet  this  criterion  or  these 
criteria.  "Good  cause"  waiver  requests 
must  include  the  following  information, 
in  addition  to  the  informatipn  specified 
in  paragraph  (c)  above: 

(1)  For  each  criterion  under  paragraph 
(c)(2)  above  that  the  grantee  does  not 
meet,  an  explanation  of  the  qsecific 
reasons  demonstrating  good  cause  why 
the  grantee  does  not  meet  the  criterion 
and  yet  proposes  to  use  additional  funds 
for  weatherization,  citing  measurable, 
quantified  data,  and  stating  the 
sourcef(s)  of  the  data  used. 

(2)  A  statement  of  the  grantee's 
LIHEAP  heating,  cooling,  and  crisis 
assistance  eUgibiUty  standards  and 
benefit  levels  for  the  fiscal  year  for 
which  the  waiver  is  requested  and  for 
the  preceding  fiscal  year,  and.  If 
eligibility  standards  were  lower  and/or 
benefit  levels  were  higher  in  the 
preceding  fiscal  year,  an  exfJanation  of 
the  reasons  demonstrating  good  cause 
why  a  waiver  should  be  granted. 

If  the  Department  determines  that  a 
grantee  requesting  a  "good  cause" 


waiver  has  demonstrated  good  cause 
why  a  waiver  should  be  granted,  bat 
provided  all  information  specified  in 
paragraph  (c)  above  and  in  this 
paragraph,  has  shown  adequate  concern 
for  timely  and  meaningful  public  review 
and  comment,  and  has  proposed 
weatherization  that  meets  all  relevant 
requirements  of  title  XXVI  of  Public  Law 
97-35  (42  use.  8621  et  seq.)  and 
appUcable  Federal  regulations,  the 
Department  will  approve  a  "good  cause** 
waiver. 

(f)  Approvals  and  disapprovals.  After 
receiving  the  grantee's  completed 
waiver  request,  the  Department  will 
respond  in  writing  within  45  days, 
informing  the  grantee  whether  the 
request  is  approved  on  either  a 
"standard"  or  "good  cause"  basis.  The 
Departmoit  may  request  additional 
information  and/or  clarification  from 
the  grantee.  If  additional  information 
and/or  clarification  is  requested,  the  45 
day  period  for  the  Department's 
response  will  start  when  the  additional 
information  and/or  clarification  is 
received.  No  waiver  will  be  granted  for 
a  previous  fiscal  year. 

(g)  Effective  period.  Waivers  will  be 
effective  from  the  date  of  the 
Department's  written  approval  until  the 
funds  for  which  the  waiver  is  granted 
are  obligated  in  accordance  with  title 
XXVI  of  Public  Law  97-35  (42  U.S.C 
8621  et  seq.)  and  applicable  regulations. 
Funds  for  which  a  weatherization 
waiver  was  granted  that  are  carried 
over  to  the  following  fiscal  year  and 
used  for  weatherization  shall  not  be 
considered  "funds  allotted"  or  "funds 
available"  for  the  purposes  of 
calculating  the  maximum  amount  that 
may  be  used  for  weatherization  in  the 
succeeding  fiscal  year. 

5.  Section  96.84  is  revised  as  follows: 

§96J4    MiscellaneotM. 

(a)  Rights  and  responsibilities  of 
territories.  Except  as  otherwise 
provided,  a  territory  eligible  for  funds 
shall  have  the  same  rights  and 
responsibilities  as  a  State. 

(b)  Applicability  of  assurances.  The 
assurances  in  section  2805(b)  of  PubUc 
Law  97-35  (42  U.S.C  8624(b)),  as 
amended,  pertain  to  ail  forms  of 
assistance  provided  by  the  grantee,  with 
the  exception  of  assurance  15,  which 
applies  to  heating,  coohng.  and  energy 
crisis  intervention  assistance. 

(c)  Prevention  of  waste,  fraud,  and 
abuse.  Grantees  must  establish 
appropriate  systems  and  procedures  to 
prevent,  detect,  and  correct  waste, 
fraud,  and  abuse  in  actrvities  funded 
under  the  low-income  home  energy 
assistance  program.  The  systems  and 
procedures  are  to  address  possible 


waste,  fraud  and  abuse  by  clients, 
vendors,  and  administering  agencies. 

6.  Section  96.8B  is  revised  as  follows: 

S  M.M   Emnptiofi  from  faouirwMnt  fof 
aiMNloMl  oirtraacti  and  Intake  aacvlcML 

The  requirement  in  section  2805(b)(15) 
of  Public  Law  97-35  (42  U.S.C. 
8624(b)(15)),  as  amended  by  section 
704(a)(4)  of  the  Augustus  F.  Hawkins 
Human  Services  Reauthorization  Act  of 
1990  (Pub.  L 101-501)— concerning 
additional  outreach  and  intake     -  - 
services— does  not  apply  to: 

(a)  Indian  tribes  and  tribal 
organizations;  and 

(b)  Territories  whose  annual  LIHEAP 
allotments  under  section  2602(b)  of 
Public  Uw  97-35  (42  U.S.C.  8621(b))  are 
$200,000  or  less. 

7.  Section  96.87  is  revised  as  follows: 

S  96.S7   Leveraging  Ineentlve  program. 

(a)  Scope.  This  section  concerns  the 
leveraging  incentive  program  authorized 
by  section  2807A  of  Pubhc  Law  97-35 
(42  U.S.C.  8626a). 

(b)  Definitions.  (1)  Base  period  means 
the  period  for  which  a  grantee's 
leveraging  activities  are  reported  to  the 
Department;  grantees'  leveraging 
activities  during  the  base  period  or  base 
year  are  the  basis  for  the  distribution  of 
leveraging  incentive  funds  during  the 
succeeding  fiscal  year  (the  award  period 
or  award  year).  Leveraged  resources  are 
counted  in  the  base  period  during  which 
their  benefits  are  provided  to  low- 
income  households. 

(2)  Countable  petroleum  violation 
escrow  funds  means  ]}etroleum  violation 
escrow  (oil  overcharge)  funds  that  were 
distributed  to  a  State  or  territory  after 
October  1, 1990,  were  added  to  and  used 
as  a  part  of  the  State  or  territory's 
LIHEAP  program,  and  were  not 
previously  required  to  be  allocated  to 
low-income  households. 

(3)  Home  energy  means  a  source  of 
heating  or  cooling  in  residential 
dwellings. 

(4)  Low-income  households  means 
federally  eligible  (federally  qualified) 
households  meeting  the  standards  for 
LIHEAP  income  eligibility  aod/ot 
LIHEAP  categorical  eligibility  as  set  by 
section  2605(b)(2)  of  PubUc  Law  97-35 
(42U.S.a8e24(b)(2)). 

(5)  Weatherization  means  low-cost 
residential  weatherization  and  other 
energy-related  home  repair  for  low- 
income  households.  Weatherization 
must  be  directly  related  to  home  energy. 

(c)  UHEAP  funds  used  to  identify, 
develop,  and  d&nonstrate  leveraging 
programs.  (1)  Each  fiscal  year.  States 
(excluding  Indian  tribes,  tribal 
organisations,  and  territories)  may 
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apead  up  to  the  greater  of  $35,000  or  006 
percent  of  their  Federa]  UHEAP 
allotments  allocated  under  title  XXVI  of 
Public  Law  97-^  (42  U^.C  8621  etseq.) 
to  identify,  develop,  and  demonstrate 
leveraging  programs  under  section 
2607A(c)(2)  of  Public  Uw  97-35  (42 
U.S.C  8628a(c)(2])-  Each  fiscal  year. 
Indian  tribes,  tribal  organizations,  and 
territories  may  spend  up  to  two  (2.0) 

jiMMi  ^^mk  niiiiii  inirnr 

..^talMiiMBnaiBd  ander  title  XXVI  of 
TuUk  Uw  97-35  (42  U.S.C.  8621  et  seq.) 
to  identify,  develop,  and  demonstrate 
leveraging  programs  under  section 
2607A(c)(2)  of  Public  Uw  97-35  (42 
U.S.C.  8628a(c)(2)).  For  the  purpose  of 
this  paragraph.  Federal  LIHEAP 
allotments  include  funds  from  regular 
and  supplemental  appropriations,  with 
the  exception  of  leveraging  incentive 
funds  provided  under  section  2802(d)  of 
Public  Uw  97-35  (42  U.S.C  8621(d)). 

(2)  LIHEAP  funds  used  under  section 
2807A(c)(2)  of  Public  Uw  97-35  (42 
U.S.C.  8628a(c)(2))  to  identify,  develop, 
and  demonstrate  leveraging  programs 
are  not  subject  to  the  limitation  in 
section  2605(b)(9)  of  Public  Uw  97-35 
(42  U.S.C.  8eiz4(b)(9))  on  maximum 
percent  of  Federal  funds  that  may  be 
used  for  costs  of  planning  and 
administration. 

(d)  Reguiremenlghv  leveraged 
resources  and  ben^ts.  (1)  In  order  to  be 
counted  under  the  leveraging  incentive 
program,  leveraged  resources  and 
benefits  must  meet  all  of  the  following 
four  criteria: 

(i)  They  are  from  noo-Federal  sources. 

(ii)  They  are  provided  to  the  grantee's 
low-income  home  energy  assistance 
program,  or  to  federally  qualified  low- 
income  housdiolds  as  doMaibed  in 
section  2605(bK2)  of  Public  Uw  97-35 
(42  U.S.C.  8624(b)(2)). 

(iii)  They  are  measurable  and 
quantifiable  in  dollars. 

(iv)  They  represent  a  net  addition  to 
the  total  home  mergy  resources 
available  to  low-income  households  in 
excess  of  the  amount  of  such  resources 
that  could  be  acquired  by  these 
households  through  the  purchase  of 
home  energy,  or  the  purchase  of  Items 
that  help  these  households  meet  the  cost 
of  home  energy,  at  commonly  available 
household  rates  or  costs,  or  that  could 
be  obtained  with  regular  LIHEAP 
allotments  provided  under  section 
2602(b)  of  Public  Law  97-35  (42U.S.a 
8621(b)). 

(2)  Also,  in  order  to  be  counted  under 
the  leveraging  incentive  program, 
leveraged  resources  and  benefits  must 
meet  at  least  one  of  the  following  three 
criteria: 

(i)  They  result  from  the  acquisition  or 
development  by  the  grantee's  LIHEAP 


program  of  quantifiable  boiefiti  for  low- 
income  honsdiolds  that  are  obtained 
from  energy  vendors  through 
negotiation,  regulation,  or  competitive 
bid.  The  grantee's  LIHEAP  program  has 
substantial  involvement  in  the 
acquisition  or  development  of  these 
benefits.  Hie  involvement  of  the 
grantee's  UHEAP  program  is 
considerable,  impwtant.  material  and  of 
real  value  or  effect 

(ii)  They  are  approimated  or 
mandated  by  the  grantee  for  distribution 
through  the  grantee's  LIHEAP  program. 
They  are  provided  to  low-income 
households  eligible  under  the  grantee's 
standards,  as  a  part  of  (througb  or 
within)  the  grantee's  LIHEAP  program, 
consistent  with  the  Federal  statutes  and 
r^ulations  applicable  to  the  LIHEAP 
program. 

(iii)  They  are  appropriated  or 
mandated  by  the  grantee  for  distribution 
under  the  grantee's  LIHEAP  plan 
(referred  to  in  section  2606(c)(1)(A)  of 
PubUc  Uw  97-35)  (42  U.S.a 
8624(c)(1)(A))  to  low-income  households, 
and  are  determined  by  the  Secretary  to 
be  integrated  with  the  pantee's  LIHEAP 
program.  They  are  identified  and 
described  in  ihe  plan  and  distributed  as 
indicated  in  the  plan;  however,  they  are 
not  provided  to  low-income  households 
as  a  part  of  (through  or  within)  the 
grantee's  LIHEAP  program.  They  are 
coordinated  with  die  grantee's  LIHEAP 
program  and  are  provided  in 
cooperation  and  in  conjunction  with  the 
LIHEAP  program. 

(e)  Couatable  leveraged  resources  and 
benefits.  Reeources  and  benefits  that  are 
countable  under  the  leveraging  incentive 
program  include  but  are  not  limited  to 
the  following,  provided  that  they  also 
meet  all  other  applicable  requirements: 

(1)  Uveraged  cash  resources:  State, 
tribal  territwial  and  other  public  and 
private  non-Federal  funds,  including 
countable  petroleum  violation  escrow 
funds  as  defined  in  peragraph  (b)(2) 
above,  that  are  used  in  the  base  period 
for 

(i)  Cash  benefits  to  m  on  behalf  of 
recipient  households,  for  heating, 
cooling,  energy  crisis,  and 
weatherization  assistance,  including 
payments  toward  redpioit  households' 
home  energy  costs: 

(ii)  Purchase  and  deUvery  of  fuels 
used  by  recipient  households  for  home 
energy  (such  as  fuel  oil  hquefied 
petroleum  gas.  and  wood); 

(iii)  Punaase,  delivery,  and 
installation  of  «veathmzation  materials: 

(iv)  Purchase  and  delivery  of  blankets, 
space  heating  devices  and  equipment 
(such  as  furnaces),  and  space  cooling 
devices  and  equipment  (such  as  fans 
and  air  conditioners)  that  help  low- 


income  households  meet  the  costs  of 
home  energy; 

(v)  Purchase  and  delivery  of  other 
tangible  items  that  help  low-income 
households  meet  the  costs  of  home 
energy  and  are  specifically  approved  by 
the  Department  as  countable  leveraged 
resources;  and 

(vi)  Purchase  and  rental  of  suppBet 
and  equipment  used  to  deliver  fuels  and 
other  tangible  items  that  help  low- 
income  households  meet  the  costs  of 
home  energy  and  are  specifically 
approved  by  the  Department,  and  to 
deliver  and  install  weatherization 
materials. 

(2)  Home  energy  discounts  and  credits 
that  are  provided  in  the  base  period  to 
low-income  households  and  apply  to 
fuels  used  for  home  energy  by  these 
households,  in  the  amount  of  the 
discount,  reduction,  waiver,  or 
forgiveness,  or  that  apply  to  certain 
tangiUe  non-fuel  items  tiiat  are  provided 
in  the  base  period  to  low-income 
households  and  help  these  households 
meet  the  costs  of  home  energy,  in  the 
amount  of  the  discount  or  reduction: 

(i)  Discounts  or  reductions  in  utility 
and  bulk  fuel  prices,  rates,  or  bills; 

(ii)  Partial  or  full  waivers  of  utility  and 
other  home  energy  connection  and 
reconnection  fees,  application  fees,  and 
late  pasnnent  charges; 

(iii)  Partial  or  full  waivers  of  home 
energy  security  deposits  where  security 
deposits  are  a  general  requirement  for 
the  vendor's  customers  and  die  deposits 
are  kept  for  six  months  or  longer 

(iv)  Partial  or  full  forgiveness  of  home 
energy  bill  arrearages;  and 

(v)  Discounts  or  reductions  in  the  cost 
of  the  following  tangible  items: 

(A)  Weatherization  materials  that  are 
installed  in  recipients'  homes; 

(B)  Blankets,  space  heating  devices 
and  equipment  (such  as  furnaces),  and 
space  cooling  devices  and  equipment 
(such  as  fans  and  air  conditioners),  that 
are  provided  to  low-income  households; 
and 

(C)  Other  tangible  items  that  are 
spedfically  approved  by  the 
Department 

(3)  Certain  third-party  in-kind 
contributions  that  are  provided  in  the 
base  period  to  low-income  households: 

(i)  Donated  fuels  used  by  recipient 
households  for  home  energy  (such  as 
fiiel  oil  liquefied  petroleum  gas.  and 
wood); 

(ii)  Donated  weatherization  materials 
that  are  installed  in  recipients'  homes; 

(iii)  Donated  blankets,  space  heating 
devices  and  equipment  (such  as 
furnaces),  and  space  cooling  devices 
and  equipment  (such  as  fans  and  air 
conditioners),  that  help  low-income 
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households  meet  the  costs  of  home 
energy: 

(iv)  Other  donated  tangible  items  that 
help  low-income  households  meet  the 
costs  of  home  energy  and  are 
specifically  approved  by  the  Department 
as  countable  leveraged  resources; 

(v)  Donated  and  loaned  supplies  and 
equipment  used  to  deliver  fuel  and  other 
tangible  items  that  help  low-income 
households  meet  the  costs  of  home 
energy  and  are  specifically  approved  by 
the  Department,  and  to  deliver  and 
install  weatherization  materials; 

(vi)  Unpaid  volunteers'  services 
specifically  to  deliver  fuel  and  other 
tangible  items  that  help  low-income 
households  meet  the  costs  of  home 
energy  and  are  speciHcally  approved  by 
the  Department,  and  to  deliver  and 
install  weatherization  materials;  and 

(vii)  Paid  staff  whose  services  are 
donated  by  their  employer  specifically 
to  deliver  fuel  and  other  tangible  items 
that  help  low-income  households  meet 
the  costs  of  home  energy  and  are 
speciHcally  approved  by  the 
Department,  and  to  deliver  and  install 
weatherization  materials. 

(f)  Resources  and  benefits  that  cannot 
be  counted.  The  following  resources  and 
benefits  are  not  countable  under  the 
leveraging  incentive  program: 

(I]  Leveraged  resources  counted 
under  the  leveraging  incentive 
program(8)  for  the  Low-Income 
Weatherization  Assistance  Program 
administered  by  the  Department  of 
Energy,  or  for  any  other  Federal 
leveraging  incentive  program; 

(2)  Deferred  home  energy  obligations; 

(3)  Projected  future  savings  from 
weatherization; 

(4]  Tax  deductions  and  tax  credits  for 
donations,  rate  reductions,  etc.; 

(5)  Borrowed  funds,  interest  paid  on 
borrowed  funds,  and  reductions  in 
interest  paid  on  borrowed  funds; 

(6)  Funds  and  other  resources  that 
have  been  or  will  be  used  as  matching 
or  cost  sharing  for  any  Federal  program; 

(7)  Costs  of  planning  and 
adininistration,  space  costs,  and  intake 
costs: 

(8)  Budget  counseling,  energy 
conservation  education,  and  all  other 
outreach  activities; 

(9)  Paid  services  where  payment  is  not 
made  from  countable  leveraged 
resources,  unless  these  services  are 
donated  as  a  countable  in-kind 
contribution  by  the  employer; 

(10)  All  in-kind  contributions  jexcept 
those  described  in  paragraph  (e)(3) 
above;  and 

(II)  All  other  resources  that  do  not 
meet  the  requirements  of  section  2607A 
of  Public  Law  97-35  (42  U.S.C.  8626a) 
and  this  section. 
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(g)  Valuation  and  documentation  of 
leveraged  resources  and  offsetting  costs. 
(1)  Leveraged  cash  resources  will  be 
valued  at  the  fair  market  value  of  the 
benefits  they  provided  to  low-income 
households  during  the  base  period,  as 
follows.  Payments  to  or  on  behalf  of  ° 
low-income  households  for  heating, 
cooling,  energy  crisis,  and 
weatherization  assistance  will  be 
valued  at  their  actual  amount  or  value  at 
the  time  they  were  provided.  Purchased 
fuel,  weatherization  materials,  and  other 
countable  tangible  items  will  be  valued 
at  their  fair  market  value  (the  commonly 
available  household  rate  or  cost  in  the 
local  market  area)  at  the  time  they  were 
purchased.  Rented  supplies  and 
equipment  will  be  valued  at  their  fair 
rental  rate  (in  the  local  area)  at  the  time 
of  rental.  Delivery  of  fuel  and  other 
tangible  items  and  delivery  and 
installation  of  weatherization  materials 
will  be  valued  at  the  actual  amount  paid 
for  these  services. 

(2)  Home  energy  discounts  and  credits 
will  be  valued  at  their  actual  amount  or 
value. 

(3)  Donated  fuel,  donated 
weatherization  materials,  and  other 
countable  donated  tangible  items  will  be 
valued  at  their  fair  market  value  (the 
commonly  available  household  cost  in 
the  local  market  area)  at  the  time  of 
donation.  Loaned  supplies  and 
equipment  will  be  valued  at  their  fair 
rental  rate  (in  the  local  area)  at  the  time 
of  loan. 

(4)  Donated  unpaid  services,  and 
donated  third-party  paid  services  that 
are  not  in  the  employee's  normal  line  of 
work,  will  be  valued  at  rates  consistent 
with  those  ordinarily  paid  for  similar 
work,  by  persons  of  similar  skill  in  this 
work,  in  the  grantee's  or  subrecipient's 
organization  in  the  local  area.  If  the 
grantee  or  subrecipient  does  not  have 
employees  performing  similar  work,  the 
rates  will  be  consistent  with  those 
ordinarily  paid  by  other  employers  for 
similar  work  in  the  same  labor  market. 
Fringe  benefits  and  overhead  costs  will 
not  be  counted.  Donated  third-party 
paid  services  of  employees  in  their 
normal  line  of  work  will  be  valued  at  the 
employer's  regular  rate  of  pay,  excluding 
the  employee's  fringe  benefits  and 
overhead  costs. 

(5)  Offsetting  costs  and  charges  will 
be  valued  at  their  actual  amount  or 
value. 

(i)  Funds  from  grantees'  regular 
LIHEAP  allotments  that  are  used  tu 
identify,  develop,  and  demonstrate 
leveraging  programs  will  be  deducted  as 
offsetting  costs  in  the  base  period  in 
which  these  funds  are  obligated, 
whether  or  not  there  are  any  resulting 
leveraged  benefits.  Costs  incurred  from 


grantees'  own  funds  to  identify,  develop, 
and  demonstrate  leveraging  programs 
will  be  deducted  in  the  first  base  period 
that  resulting  leveraged  benefits  are 
provided  to  low-income  households.  If 
there  is  no  resulting  leveraged  benefit 
from  the  expenditure  of  the  grantee's 
own  funds,  the  grantee's  expenditure 
will  not  be  counted  or  deducted. 

(ii)  Any  costs  assessed  or  charged  to 
low-income  households  on  a  continuing 
or  on-going  basis,  year  after  year, 
specifically  for  their  participation  in  a 
counted  leveraging  program  or  for 
receipt  of  counted  leveraged  resources 
will  be  deducted  in  the  base  period 
these  costs  are  charged.  Any  one-time 
costs  or  charges  to  low-income 
households  will  be  deducted  in  the  first 
base  period  the  leveraging  program  or 
resource  is  counted.  Such  costs  or 
charges,  will  be  subtracted  from  the 
gross  value  of  a  counted  resource  or 
benefit  for  low-income  households 
whose  benefits  are  counted,  but  not  for 
any  households  whose  benefits  are  not 
counted. 

(6)  Only  the  amount  of  the  net 
addition  to  recipient  low-income 
households'  home  energy  resources  may 
be  counted  in  the  valuation  of  a 
leveraged  resource. 

(7)  Leveraged  resources  and  benefits,  ' 
and  offsetting  costs  and  charges,  will  be 
valued  accordiog  to  the  best  data 
available  to  the  grantee. 

(8)  Grantees  must  maintain,  or  have 
readily  available,  records  sufficient  to 
document  leveraged  resources  and 
benefits,  and  offsetting  costs  and 
charges,  and  their  valuation.  These 
records  must  be  retained  for  three  years 
after  the  end  of  the  base  period  whose 
leveraged  resources  and  benefits  they 
document. 

(h)  Leveraging  report  (1)  In  order  to 
quaUfy  for  leveraging  incentive  funds, 
each  grantee  desiring  such  funds  must 
submit  to  the  Secretary  a  report  on  the  - 
leveraged  resources  provided  to  low- 
income  households  during  the  preceding 
fiscal  year  or  base  period.  These  reports 
must  contain  the  following  information 
in  a  format  established  by  the  Secretary. 

(i)  For  each  separate  leveraged 
resource,  the  report  must: 

(A)  Briefly  describe  the  specific 
leveraged  resource  and  the  specific 
benefit(s)  provided  to  low-income 
households  by  this  resource,  and  state 
the  source  of  the  resource; 

(B)  State  whether  the  resource  was 
acquired  in  cash,  as  a  discount/credit, 
or  in  kind; 

(C)  Indicate  the  geographical  area  in 
whid)  the  benefit(s)  were  provided  to 
recipients; 
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(D)  State  the  monthts)  and  year(8) 
when  the  benent(8]  were  provided  to 
recipients; 

(E)  State  the  total  dollar  value  of  the 
resource  or  beneHtls)  as  determined  in 
accordance  with  paragraph  (g]  above, 
indicate  the  source(8)  of  the  data  used, 
and  describe  how  the  grantee  quantified 
the  value  and  calculated  the  total 
amount; 

(F)  State  the  number  of  low-income 
households  to  whom  the  benefit(s)  were 
provided,  and  state  the  eligibility 
standard(s]  for  the  low-income 
households  to  whom  the  benefit(s}  were 
provided; 

(G)  Indicate  the  agency  or  agencies 
that  administered  the  resource  or 
benerit(8);  and 

(H)  Explain  how  the  resource  and 
beneBt(s)  meet  at  least  one  of  the 
criteria  for  leveraged  resources  in 
paragraph  (d)(2)  above. 

(ii)  State  the  total  dollar  value  of  the 
leveraged  resources  and  benefits 
provided  to  low-income  households 
during  the  base  period  (the  sum  of  the 
amounts  listed  pursuant  to  paragraph 
(h)(l)(i)(D)  above). 

(iii)  State  in  dollars  any  costs  incurred 
by  the  grantee  to  leverage  resources, 
and  any  cost  and  charges  imposed  on 
low-income  households  to  participate  in 
a  counted  leveraging  program  or  to 
receive  coimted  leveraged  benefits,  as 
determined  in  accordance  with 
paragraph  (g)(5)  above.  Include  the 
amoimt  of  the  grantee's  LIHEAP 
allotment  under  section  2602(b)  of  Public 
Law  97-35  (42  U.S.C,  8621(b))  that  the 
grantee  used  during  the  base  period  to 
identify,  develop,  and  demonstrate 
leveraging  programs. 

(iv)  State  the  net  amount  of  leveraged 
resources  and  benefits  for  the  base 
period.  (Subtract  the  amount  in 
paragraph  (iii)  above  from  the  amount  in 
paragraph  (ii)  above.) 

(2)  Leveraging  reports  must  be 
postmariced  or  hand-delivered  not  later 


than  July  31  of  each  year,  with  the 
following  exceptions:  While  LIHEAP 
funding  is  provided  to  grantees  for  use 
on  the  basis  of  the  Federal  fiscal  year, 
reports  must  be  postmarked  or  hand- 
delivered  not  later  than  October  31  of 
the  fiscal  year  for  which  leveraging 
incentive  funds  are  requested. 

(3)  The  Department  may  requue 
submission  of  additional  documentation 
and/or  clarification  as  it  determines 
necessary  to  verify  information  in  a 
grantee's  leveraging  report  to  determine 
whether  a  leveraged  resource  is 
countable,  and/or  to  determine  the  net 
valuation  of  a  resource.  In  such  cases, 
the  Department  will  set  a  date  by  which 
it  must  receive  information  sufficient  to 
document  countability  and/or  valuation. 

(i)  Determination  of  grantee  shares  of 
leveraging  incentive  funds.  Allocation  of 
leveraging  incentive  funds  to  grantees 
will  be  computed  according  to  a  formula 
using  the  following  factors  and  weights: 

(1)  Fifty  (50)  percent  based  on  the  net 
amount  of  countable  non-Federal 
leveraged  resources  provided  to  low- 
income  households  during  the  base 
period  by  a  grtotee  relative  to  its  net 
allocation  of  runds  under  section  2602(b) 
of  Public  Laf  97-35  (42  U.S.C  8621(b)), 
as  a  proportion  of  the  non-Federal 
leveraged  resources  provided  by  all 
grantees  relative  to  their  net  allocation 
of  funds  under  that  section;  and 

(2)  Fifty  (50)  percent  based  on  the  net 
amount  of  coimtable  non-Federal 
leveraged  resoiutses  provided  to  low- 
income  households  during  the  base 
period  by  a  grantee  as  a  proportion  of 
the  total  non-Federal  leveraged 
resources  provided  by  all  grantees; 
except  that  no  grantee  may  receive  an 
award  larger  than  its  current  regular 
allotment  under  section  2602(b)  of  Public 
Law  97-35  (42  U.S.C.  8621(b)).  The 
calculations  will  be  based  on  data 
contained  in  the  leveraging  reports 
submitted  by  grantees  under  paragraph 
(h)  above  as  approved  by  the 


Department,  and  allocation  data 
developed  by  the  Department. 

(j)  Uses  of  leveraging  incentive  funds. 
Funds  awarded  to  grantees  under  the 
leveraging  incentive  program  must  be 
used  to  increase  or  maintain  heating, 
cooling,  energy  crisis,  and/or 
weatherization  benefits  as  a  part  of  the 
grantee's  LIHEAP  program.  Iliese  funds 
can  be  used  for  weatherization  without 
regard  to  the  weatherization  maximum 
in  section  2605(k)  of  PQblic  Law  97-35 
(42  U.S.C.  8624(k)).  However,  they 
cannot  be  counted  in  the  base  for 
calculation  of  the  weatherization 
maximum  for  regular  LIHEAP  funds 
authorized  under  section  2602(b)  of 
Public  Uw  97-35  (42  U.S.C.  8621(b)).  ' 
Leveraging  incentive  funds  cannot  be 
used  for  costs  of  planning  and 
administration,  or  for  transfer  to  other 
HHS  block  grants  pursuant  to  section 
2604(f)  of  Public  Law  97-35  (42  U.S.C 
8623(f)).  They  can  be  counted  in  the 
base  for  calculation  of  maximum 
grantee  planning  and  administrative 
costs  under  section  2605(b)(9)  of  Public 
Law  97-35  (42  U.S.C.  8624(b)(9)).  They 
cannot  be  counted  in  the  base  for 
calculation  of  maximum  grantee 
transfers  or  carryover  of  regular  LIHEAP 
funds  authorized  under  section  2602(b) 
of  Public  Uw  97-35  (42  U.S.C.  8621(b)). 

(k)  Period  of  obligation  for  leveraging 
incentive  funds.  Leveraging  incentive 
funds  are  available  for  obligation  from 
the  date  they  are  awarded  to  a  grantee 
until  the  end  of  the  fiscal  year  following 
the  fiscal  year  in  which  they  were 
awarded,  without  regard  to  limitations 
on  carryover  of  funds  in  section 
2807(b)(2)(B)  of  Public  Law  97-35  (42 
U.S.C.  8626(b)(2)(B)).  Any  leveraging 
incentive  funds  not  obligated  for 
allowable  purposes  by  die  end  of  this 
period  must  be  returned  to  the 
Department. 
[FR  Doc.  92-1078  Filed  l-lS-fl2;  8:45  am|  , 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82 

(FRLM092-41 
RiN2060-AO48 

Protection  of  Stratospheric  Ozone 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Request  for  data  and  advance 
notice  of  proposed  rulemaking. 

smmiARY:  Today's  notice  presents  the 
Environmental  Protection  Agency's 
(EPA,  or  the  Agency)  preliminary 
strategy  for  implementing  section  612  of 
the  Clean  Air  Act  as  amended  in  1990 
(CAA).  Additionally,  today's  notice 
requests  producers  and  formulators  of 
substitutes  for  Class  I  ozone-depleting 
substances  (i.e.,  chlorofluorocarbons, 
halons.  methyl  chloroform,  and  carbon 
tetrachloride)  and  Class  II  ozone- 
depletiog  substances  (i.e., 
hydrochlorofluorocarbons),  as  well  as 
substitute  equipment  manufacturers,  to 
voluntarily  provide  EPA  with 
information  to  facilitate  the  timely 
completion  of  risk  characterizations  on 
these  substitutes.  These  risk 
characterizations  will  be  conducted  by 
EPA  in  early  1992  to  implement  the  Safe 
Alternatives  Policy  under  section  612. 
This  new  program  will  be  entided  the 
Significant  New  Alternatives  Pohcy 
(SNAP)  program. 

The  Agency  will  use  the  results  of  the 
risk  characterization  to  develop  an 
initial  list  of  prohibited  substitutes 
specific  to  a  use  sector;  a  preliminary 
list  of  corresponding  acceptable 
substitutes  will  also  be  identified.  Any 
substitute  not  reviewed  by  the  Agency 
prior  to  the  promulgation  of  the  rules 
implementing  the  SNAP  program 
(required  by  November  15, 1992)  will 
need  to  be  submitted  for  review  under 
the  SNAP  program  once  it  becomes 
effective.  The  Agency  believes  that  the 
conduct  of  risk  characterizations  prior  to 
the  statutory  deadline  is  essential  to 
meet  the  November  deadline  and  to 
minimize  any  dampening  effect  that  this 
section  of  the  CAA  may  have  on  current 
industry  efforts  to  phase  out  ozone- 
depleting  substances. 
DATES:  Written  comments  on  this  notice 
must  be  submitted  on  or  before  March  2, 
1992.  Data  submitted  by  the  responder 
can  be  designated  as  confidential 
business  information  (CBI)  under  40  CFR 
part  2,  subpart  B  (see  section  VI  for 
more  detail). 

ADDRESSES:  Written  comments  should 
be  sent  to  Docket  A-91-42,  Central 
Docket  Section,  South  Conference  Room 


4,  Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington.  DC  2046a 
The  docket  may  be  inspected  between  8 
a.m.  and  3:30  p.m.  on  weekdays:  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  photocopying.  To 
expedite  review,  a  second  copy  of  the 
comments  should  be  sent  to  Elaine 
Haemisegger,  Stratospheric  Ozone 
Protection  Branch,  Global  Change 
Division,  Office  of  Atmospheric  and 
Indoor  Air  Programs,  Office  of  Air  and 
Radiation,  ANR-445, 401 M  Street  SW.. 
Washington,  DC  20460.  Information 
designated  as  confidential  business 
information  (CBI)  under  40  CFR  part  2, 
subpart  B  must  be  sent  directly  to  the 
contact  person  for  this  notice. 

FOR  FURTHER  INPORMATIOM  CONTACT: 

Elaine  Haemisegger  at  (202)  280-9961  or 
Nina  Bonnelycke  at  (202)  260-1496, 
Stratospheric  Ozone  Protection  Branch, 
Global  Change  Division.  Office  of 
Atmospheric  and  Indoor  Air  Programs, 
Office  of  Air  and  Radiation.  ANR-445. 
401 M  Street  SW..  Washington.  DC 
20460. 
SUPPLEMENTARY  INFORMATION: 

I.  Overview  of  Today's  Notice 

Today's  notice  is  divided  into  seven 
sections,  including  this  overview: 

II.  Background 

A.  Regulatory  History 

B.  Sul)group  of  the  Federal  Advisory 
Committee 

DL  Section  612  Requirements 

A.  Rulemaking 

B.  Listing  of  Unacceptable  Substitutes 
C  Petition  Process 

D.  90-DBy  Notification 

IV.  Section  612  Implementation 

A.  Guiding  Principles 

B.  Risk  Characterizations 

C  SNAP/Premanufacture  Notice  (FMN) 

Overlap 
D.  Schedule  for  Rulemaking 

V.  Data  Requested 

A.  Objective 

B.  Responders 

C.  Information  Needs 

VI.  Confidential  Business  Information 

VII.  Paperwork  Reduction  Act 
References 

Appendix  A:  List  of  Class  I  and  Class  D 
Substances 

II.  Background 

A.  Regulatory  History 

On  September  16, 1987,  the  United 
States  and  23  other  nations  signed  the 
Montreal  Protocol.  The  original 
agreement  set  forth  a  timetable  for 
reducing  the  production  and 
consumption  of  specific  ozone-depleting 
substances,  including  CFC-11,  CFC-IZ 
CFC-113.  CFC-114,  CFC-115,  Habn-1211. 
Halon-1301,  and  Halon-2402.  EPA 
implemented  the  original  Protocol 
through  regulations  allocating 


production  and  consumption  allowances 
equal  to  the  total  amount  of  production 
and  consumption  the  United  States  was 
allowed  under  the  Protocol  (see  final 
rule  promulgated  on  August  12. 1988 — 53 
FR  30566)  and  subsequent  minor 
revisions  and  amendments  promulgated 
on  February  9  (54  FR  6376).  April  3  (54 
FR  13502),  July  5  (54  FR  26062),  and  July 
12  (54  FR  29337)  of  1989,  and  February  13 
(54  FR  5007),  June  14  (55  FR  24490),  and 
June  22  (55  FR  25612)  of  1990. 

The  parties  to  the  Montreal  Protocol 
met  in  London  on  June  27-29, 1990  to 
consider  amendments  to  the  Protocol.  In 
response  to  scientific  evidence 
indicating  greater  than  expected 
stratospheric  ozone  depletion,  the 
Parties  agreed  to  accelerate  the 
phaseout  schedules  for  the  substances 
already  controlled  by  the  Protocol.  They 
also  added  phaseout  requirements  for 
other  ozone-depleting  chemicals, 
including  methyl  chloroform,  carbon 
tetrachloride,  and  other  fully- 
halogenated  chlorofluorocarbons 
(CFCs). 

On  November  15. 1990,  Congress 
enacted  the  Clean  Air  Act  Amendments 
of  1990.  Title  VI  of  the  CAA  requires  a 
phaseout  of  CFCs.  halons.  and  carbon 
tetrachloride  by  2000,  which  is  identical 
to  the  London  Amendments,  but  with 
more  stringent  interim  reductions.  Title 
VI  differs  from  the  London  Amendments 
by  mandating  a  faster  phaseout  of 
methyl  chloroform  (2002  insteadof 
2005),  a  restriction  on  the  use  of 
hydrochlorofluorocarbons  (HCFCs)  after 
2015.  and  a  ban  on  the  production  of 
HCFCs  after  2030.  In  title  VI,  the  CFCs, 
halons,  carbon  tetrachloride,  and  methyl 
chloroform  are  defined  as  Class  I 
substances;  HCFCs  are  referred  to  as 
Class  II  substances.  Appendix  A  lists 
the  Class  I  and  Class  U  substances. 

In  addition  to  the  phaseout 
requirements,  title  VI  includes 
provisions  to  reduce  emissions  of  Class  I 
and  Class  II  substances  to  the  "lowest 
achievable  level"  in  all  use  sectors.  It 
also  requires  EPA  to:  Ban  nonessential 
products;  establish  standards  and 
requirements  for  the  servicing  of  motor 
vehicle  air  conditioners;  mandate 
warning  labels  on  products  made  with 
or  containing  Class  I  or  Class  11 
substances;  and  establish  a  safe 
alternatives  program. 

A  Subgroup  of  the  Federal  Advisory 
Committee 

EPA  has  established  a  subgroup  of  the 
standing  Stratospheric  Ozone  Protection 
Advisoiy  Committee  (STOPAC)  to 
provide  the  Agency  with  guidance  on 
die  development  of  the  safe  alternatives 
program.  In  1989,  EPA  organized  the 
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STOPAC  in  accordance  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  section 
9(c).  The  STOPAC  consists  of  members 
selected  on  the  basis  of  their 
professional  qualiflcations  and  diversity 
of  perspectives  and  provides  balanced 
representation  from  the  following 
sectors:  Industry  and  business; 
academic  and  educational  institutions; 
Federal,  state,  and  local  government 
agencies;  non-government  and 
environmental  groups;  and  international 
organizations.  Since  its  formation,  the 
STOPAC  has  provided  advice  and 
coimsel  to  the  Agency  on  policy  and 
technical  issues  related  to  the  protection 
of  the  stratospheric  ozone  layer. 

In  1991,  members  were  asked  to 
participate  in  subgroups  of  the  STOPAC 
to  assist  the  Agency  in  developing 
regulations  under  title  VI  of  the  CAA.  To 
date,  the  subgroup  on  safe  alternatives 
has  met  once  to  review  a  detailed 
overview  of  EPA's  ideas  on 
implementation  of  section  612.  At  this 
meeting,  there  was  general  agreement 
on  the  need  to  develop  a  data  request  to 
provide  the  general  public  with  an 
opportunity  to  provide  the  Agency  with 
information  on  substitutes.  The  group 
supported  the  need  to  review  substitutes 
as  quickly  as  possible  to  avoid  any 
slowdown  in  industry's  efforts  to  phase 
out  of  ozone-depleting  substances. 

in.  Section  612  Requiiements 

Section  612  requires  EPA  to  develop  a 
program  for  evaluating  safe  alternatives. 
EPA  is  referring  to  this  new  program  as 
the  Significant  New  Alternatives 
Program  (SNAP).  There  are  four  major 
provisions  of  section  612,  as  summarized 
below. 

A.  Rulemaking 

Section  612(c)  requires  EPA  to  enact 
rules  by  November  15, 1992  making  it 
unlawful  to  replace  any  Class  I  or  Class 
II  substance  with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  an  alternative  has 
been  identiHed  that  (1)  reduces  the 
overall  risk  to  human  health  and  the 
environment,  and  (2)  is  currently  or 
potentially  available.   - 

B.  Listing  of  Unacceptable  Substitutes 

Section  612(c)  also  requires  EPA  to 
publish  a  list  of  the  substitutes 
prohibited  for  specific  uses.  EPA  must 
also  publish  a  list  of  acceptable 
alternatives  for  those  prohibited 
substances. 

C.  Petition  Process 

Section  812(d)  allows  any  person  to 
petition  EPA  to  add  or  delete  a 


substance  from  the  list  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  The  petitioner  must  supply  all 
information  needed  by  the  Agency  to 
make  a  decision. 

D.  90-day  Notification 

Any  person  who  produces  a  chemical 
substitute  for  a  Class  I  substance  must 
notify  the  Agency  not  less  than  90  days 
before  new  or  existing  chemicals  are 
introduced  into  interstate  commerce  for 
significant  new  uses  as  substitutes  for  a 
Class  I  substance.  The  producer  must 
also  provide  the  Agency  with  all 
unpublished  health  and  safety  studies 
on  such  substitutes. 

IV.  Implementation  of  Section  612 

This  section  provides  EPA's  current 
thoughts  regarding  the  implementation 
of  section  612.  This  section  discusses: 
Guiding  principles  for  the  SNAP 
program;  the  role  of  risk 
characterization  m  the  SNAP  program; 
the  overiap  between  SNAP  and  the  new 
chemicals  review  that  is  ciurently 
performed  under  section  5  of  the  Toxic 
Substances  Control  Act  (TSCA);  and  the 
anticipated  schedule  for  completing  the 
proposed  and  final  rulemaking  for 
section  612.  The  Notice  of  Proposed 
Rulemaking  for  the  SNAP  program  will 
develop  the  implementation  strategy 
more  fully. 

A.  Guiding  Principles 

EPA  has  identified  several  guiding 
principles  it  will  consider  in  developing 
the  SNAP  program,  as  discussed  below. 

1.  Evaluate  Substitutes  Within  a 
Comparative  Risk  Framework 

In  evaluating  each  substitute,  section 
612  requires  that  the  health  and 
environmental  risks  be  assessed 
comprehensively.  This  "overall  risk" 
characterization  will  consider  such 
factors  as:  Toxicity  and  exposure — both 
human  health  and  ecological;  chlorine 
loadings;  ozone-depletion  potential; 
global-warming  potential;  and 
flammability.  To  the  extent  possible, 
each  of  these  factors  will  be  quantified. 
The  Agency  does  not  believe  that  a 
scheme  should  be  developed  to 
numerically  weight  the  risks  quantified 
for  each  factor,  thereby  producing  one 
index  by  which  all  substitutes  can  be 
ranked  and  evaluated.  There  are 
numerous  complexities  in  the  design  of 
such  a  weighting  scheme.  Furthermore,  a 
quantitative  index  may  not  allow  for 
sufficient  flexibility  in  making 
appropriate  risk  management  decisions 
that  may  need  to  consider  other  issues, 
such  as  the  quality  of  information,  the 
degree  of  uncertainty  in  the  data,  the 


availabiUty  of  other  substitutes,  and 
economic  feasibility. 

Economic  feasibility  must  be  assessed 
to  ensure  that  the  initial  list  of 
acceptable  substitutes  includes 
alternatives  that  are  affordable  in  the 
near  term.  Economics  must  also  be 
considered  in  evaluating  new 
substitutes  against  alternatives  that 
were  previously  identified  as 
acceptable.  The  Agency  believes  that 
such  an  examination  will  help  to 
minimize  uncertainty  in  the  marketplace 
and  encourage  many  to  substitute 
sooner  rather  than  later. 

2.  Evaluate  Substitute  Risks  in  Context 

Each  substitute  must  be  evaluated  in 
the  context  of  (1)  the  risks  the  substitute 
is  replacing  (i.e.,  the  risks  of  continued 
use  of  the  Class  I  of  Class  II  substance) 
and  (2)  the  risks  from  other  substitutes. 

3.  Evaluate  Risks  by  Use 

Section  612  requires  that  substitutes 
be  evaluated  by  use.  Environmental  and 
human  health  exposures  can  vary 
significantly  depending  on  the  particular 
application  of  a  substitute.  Thus,  the  risk 
characterizations  must  be  designed  to 
provide  data  on  the  environmental  and 
human-health  impacts  associated  with 
different  use  profiles. 

4.  Provide  the  Regulated  Community 
with  Information  as  Soon  as  Possible 

While  the  SNAP  regulation  must  be 
issued  by  November  15, 1992,  the 
Agency  recognizes  the  need  to  provide 
the  regulated  community  with 
information  on  the  acceptability  of 
various  substitutes  as  soon  as  possible. 
Given  this  need,  EPA  has  decided  to 
expedite  the  review  process  by 
conducting  risk  characterizations  up 
front  for  those  substitutes  known  to  the 
Agency.  The  results  of  the  risk 
characterizations  will  be  used,  as 
discussed  in  the  next  section,  to  make 
determinations  regarding  the 
acceptability  of  the  substitutes.  The 
initial  lists  of  acceptable  and  prohibited 
substitutes  will  be  published 
simultaneously  with  the  proposed 
rulemaking  for  the  SNAP  program. 

5.  Develop  Lists  of  Unacceptable 
'^Substitutes 

The  goal  of  the  SNAP  program  is  to 
prohibit  substitutes  that  are 
"unacceptable."  The  Agency  does  not 
believe  it  is  either  feasible  or 
appropriate  to  certify  substitutes  as 
"safe."  "The  Agency  also  does  not  want 
to  intercede  in  the  choice  of  available 
substitutes,  unless  an  acceptable 
substitute  has  been  proposed  or  is  being 
used. 
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6.  Restrict  Only  Those  Substitutes  That 
Are  Significantly  Worse 

EPA  does  not  intend  to  restrict 
substitutes  that  are  acceptable,  but  may 
be  marginaUy  worse  on  some  criteria. 
Drawing  Hne  distinctions  concerning  the 
acceptability  of  substitutes  would  be 
extremely  difficult  given  the  likely 
uncertainties  that  exist  and  the  broad 
range  of  diverse  impacts. 

B.  Risk  Characterizations 

This  section  reviews  EPA's  objectives 
in  conducting  the  risk  characterizations. 
It  also  describes  the  types  of  substitutes, 
-factors,  and  use  sectors  that  will  be 
examined  in  the  risk  assessments. 

1.  Objectives 

As  mentioned  earlier  in  this  notice, 
the  objectives  in  completing  the  risk 
characterizations  are  to:  Disseminate 
information  to  industry  as  quickly  as 
possible  on  acceptable  substitutes;  meet 
the  statutory  requirements  and 
implementation  deadline  of  November 
15, 19»2  for  section  612:  and  help 
develop  the  analytical  framework  for 
evaluating  substitutes  under  the  SNAP 
program. 

The  Agency  will  use  the  results  of  the 
risk  characterizations  to  prohibit 
unacceptable  substitutes  and  to  identify 
the  corresponding  acceptable 
substitutes.  These  determinations  will 
be  published  simultaneously  with  the 
proposed  and  Hnal  regulations  for  the 
SNAP  program.  Any  substitute  not 
reviewed  by  the  Agency  prior  to  the 
promulgation  of  the  rules  implementing 
the  SNAP  program  will  need  to  be 
submitted  for  review  under  the  SNAP 
program  once  it  becomes  effective.  The 
Agency  believes  that  the  near-term  risk 
assessment  activities  will  support 
industry's  ongoing  phaseout  efforts  and 
will  ensure  the  efficient  implementation 
of  the  SNAP  program.  The  risk 
characterizations  will  also  help  EPA 
specify  more  precisely  the  types  of 
information  that  will  need  to  be 
submitted  to  complete  a  substitute 
review  under  the  SNAP  program.  EPA's 
preliminary  assessment  of  data  needs 
for  the  risk  characterizations  is  included 
in  today's  notice  (section  V)  and  will  be 
refmed  for  inclusion  in  the  Notice  of 
Proposed  Rulemaking  for  the  SNAP 
program.  , 

2.  Substitutes  To  Be  Evaluated 

Based  on  the  language  included  in  the 
statement  of  policy  in  section  612  (a), 
the  Agency  believes  that  a  substitute 
refers  to  any  chemical,  product 
substitute,  or  alternative  manufacturing 
process  that  serves  as  a  replacement  for 
a  Class  I  or  Class  II  substance.  While 


subsequent  sections  refer  only  to 
"substitute  substances"  or  "substitute 
chemicals,"  EPA  interprets  these 
provisions  in  section  612  as 
incorporating  the  general  definition  of 
substitute  presented  in  section  612  (a). 
Furthermore,  section  612  (e)  clearly 
states  that  a  substitute  can  be  either 
existing  or  new.  This  definition  of  a 
substitute  should  be  used  in  responding 
to  today's  request  for  information  on 
substitutes. 

Section  612  (c)  is  also  clear  that  a 
substitute  may  be  currently  or 
potentially  available.  However,  the  list 
of  acceptable  substitutes  must  include 
alternatives  that  are  available  in  the 
near  term  to  support  and  accelerate 
industry's  ongoing  efforts  to  phase  out 
ozone-depleting  substances. 

3.  Key  Factors 

The  risk  characterizations  will 
address  several  factors,  including: 
Chlorine  loadings;  ozone-depletion 
potential:  toxidty  to  human  health  and 
ecosystems;  air,  water,  and  solid/ 
hazardous  waste  impacts;  exposure  to 
workers,  consumers,  the  general 
population,  and  ecosystems; 
flammability;  and  global  warming 
potential.  Where  possible,  these  risk 
characterizations  will  quantify 
separately  each  of  these  endpoints.  The 
risk  assessments  will  also  include 
information  on  the  incremental  costs 
and  benefits  associated  with  use  of  the 
substitutes. 

4.  Key  Use  Sectors 

As  discussed  above,  section  612 
requires  EPA  to  identify  unacceptable 
substitutes  by  use  category.  To  this  end, 
the  Agency  will  be  developing  risk 
characterizations  for  several  key  use 
sectors.  For  the  purpose  of  today's 
notice,  EPA  is  defining  a  use  sector  as 
an  application  in  which  an  ozone- 
depleting  substance  is  utilized.  The  most 
important  uses  of  CFCs,  HCFCs,  halons, 
and  methyl  chloroform  are  found  in: 

•  Automotive  air  conditioners 

•  Commercial  air  conditioning  (e.g., 
reciprocating,  screw,  and  centrifugal 
chillers) 

•  Home  heat  pumps  and  air 
conditioners 

•  Retail  food  refrigeration 

•  Cold  storage  warehouses 

•  Industrial  process  refrigeration  (e.g., 
refineries,  chemical  plants,  ice 
machines,  and  ice  rinks> 

•  Refrigerated  transport  (e.g.,  rail  cars 
and  trucks) 

•  Household  refrigerators  and 
freezers 

•  Other  household  appliances  (e.g.. 
dehumidifiers) 


•  Solvent  cleaning  (e.g..  any  cleaning 
operation  involving  conveyorized  vapor 
degreasing,  open-top  vapor  degreasing, 
cold  cleaning,  and  dry  cleaning) 

•  Sterilization  (e.g..  hospitals,  medical 
equipment,  spice  fumigant. 
pharmaceutical  commercial  R&D  labs, 
and  libraries) 

•  Foam  blowing  (e.g..  rigid 
polyurethane.  rigid  polyisocyanurate, 
flexible  polyurediane.  phenolic, 
polypropylene,  polyethylene,  polyolefln. 
PVC.  and  extruded  polystyrene) 

•  Pesticide  formulations 

•  Aerosols         ^ 

•  Adhesives 

•  Coatings  and  inks 

•  Fire  extinguishing  (e.g..  portable 
halon  fire-figfating  units,  total  flooding 
halon  extinguishing  systems) 

The  majority  of  cart>on  tetrachloride 
(in  excess  of  97  percent)  is  consumed  as 
a  chemical  feedstock,  primarily  for  the 
production  of  CFC-11  and  CFC-12.  (1) 
The  remaining  small  uses  comprise  such 
applications  as:  Scrubbing  liquid  to 
recover  chlorine  following  liquefaction, 
a  diluent  for  nitrogen  trichloride; 
processing  solvent  for  waxes,  oils,  and 
paraffins;  manufacture  of  some  drugs 
and  lubricants;  and  the  processing  of 
uranium  salts  and  metal  alloys.  EPA 
also  requests  information  on  (1) 
applications  or  uses  of  Class  I  and  Class 
n  substances  that  have  not  been 
identified  in  either  section  IV.B.4  or 
table  1  and  (2)  subf  titutes  not  listed  in 
table  1. 

These  uses  were  analyzed  in  the 
regulatory  impact  analysis  (RIA)  that 
EPA  completed  to  support  the  phaseout 
under  the  Clean  Air  Act  and  will  serve 
as  a  starting  point  for  the  SNAP 
program.  (2)  Depending  on  the  substitute 
and  exposure  information  received  in 
response  to  today's  notice,  these  use- 
sector  designations  may  be  either 
aggregated  or  disaggregated. 
Furthermore,  several  use  scenarios  may 
be  added. 

C.  SNAP/Premanufacture  Notice  (PMN) 
Overiap 

For  a  new  chemical,  the  regulatory 
requirements  under  section  5  of  the 
Toxic  Substances  Control  Act  (TSCA) 
remain  unchanged.  Thus.  EPA  is 
considering  that  any  new  chemical — 
defined  as  any  substance  not  currently 
on  the  TSCA  inventory — will  be  subject 
to  review  both  under  section  5  of  TSCA 
and  section  612  of  the  CAA.  To  expedite 
review  under  TSCA  and  CAA,  EPA  is 
developing  a  joint  review  process.  This 
process  wUl  satisfy  the  statutory 
requirements  of  both  laws  and  will 
ensure  consistency  in  decisions  reached 
imder  SNAP  and  the  premanufacture 
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notice  review  program  for  new 
chemicals.  The  Notice  of  Proposed 
Rulemaking  for  Section  612  will  provide 
more  detail  on  the  interface  between 
SNAP  and  the  new-chemical  review 
under  TSCA. 

D.  Schedule  for  Rulemaking 

EPA  is  planning  to  issue  a  notice  of 
proposed  rulemaking  for  the  SNAP 
program  by  early  1992.  This  proposal 
will  also  include  an  initial  list  of 
acceptable  and  unacceptable  substitutes 
based  on  the  results  of  the  risk 
characterizations.  The  final  rule  for  the 
SNAP  program  will  be  issued  in  the  fall 
of  1992.  At  this  time,  EPA  will  also 
pubUsh  its  revised  list  of  prohibited  aod 
-acceptable  substitutes.  Any  substitute 
not  reviewed  by  the  Agency  prior  to  the 
promulgation  of  the  rules  implementing 
the  SNAP  program  will  need  to  be 
submitted  for  review  under  the  SNAP 
program  once  it  becomes  effective. 


V.  Data  Requested 

A.  Objective 

As  mentioned  above,  the  purpose  of 
today's  notice  is  to  elicit  the  voluntary 
submission  of  information  on  substitutes 
for  Class  I  or  Class  II  substances.  Listed 
below  are  the  specific  types  of  data  that 
will  be  helpful  to  the  Agency  in 
completing  the  risk  characterizations. 
However,  any  available  data  on  these 
factors  will  be  considered  by  the 
Agency.  Data  submitted  in  response  to 
this  voluntary  request  can  be  designated 
as  confidential  business  information 
(CBI)  under  40  CFR,  part  2.  subpart  B 
(see  section  VI  for  more  detail). 

B.  Responden 

For  the  purpose  of  today's  notice,  the 
Agency  is  inviting  all  producers  and 
formdiators  of  Class  1  or  Class  II 
substitute  products,  chemicals,  and    , 
processes,  as  well  as  equipment 
manufacturers,  to  submit  readily 
available  data  on  alternatives,  tf 
respondents  are  aware  of  submissions 
that  are  being  made  by  their  trade 
associations  in  response  to  today's 
notice,  and  this  information  sufficiently 
addresses  substitutes  that  they  are 
using,  there  is  no  need  for  additional 
data  to  be  submitted.  Moreover,  users  of 
Class  I  and  II  substances  that  believe 
they  have  a  unique  or  unusual  substitute 
that  is  not  being  supplied  to  them 
expressly  for  use  as  a  Class  I  or  II 
substitute  are  requested  to  report  this 
information. 

To  minimize  the  amount  of  reporting, 
the  Agency  has  identified,  by  use  sector, 
those  substitutes  for  whidi  it  has 
already  collected  data  (see  table  1).  EPA 
invites  respondents  to  submit 


information  on  the  substitutes  listed  in 
table  1  if  the  respondent  has  new 
-information.  It  also  requests  inframation 
on  (1)  applications  or  uses  of  Class  I  and 
Class  D  substances  that  have  not  been 
identified  in  either  Section  IV.B.4  or 
table  1  and  (2)  substitutes  not  listed  in 
table  1.  There  is  no  need  to  resubmit 
information  that  has  already  been  sent 
to  EPA's  Office  of  Air  and  Radiation  or 
Office  of  Toxic  Substances  as  part  of 
past  CFC-related  activities  or  is 
contained  in  several  reports  referenced 
at  the  end  of  today's  notice.  If  there  are 
any  questions  regarding  the  submission 
of  information,  the  respondent  is 
encouraged  to  telephone  the  EPA 
contact  for  this  notice  (see  "For  Further 
Information  Contact"  at  the  beginning  of 
today's  notice). 

Data  received  in  response  to  today's 
advance  notice  will  be  considered  by 
EPA  in  its  initial  review  of  substitutes 
for  Class  I  and  Class  II  substances.  The 
notice  of  proposed  rulemaking  on  the 
'  SNAP  program,  which  is  anticipated  in 
early  1992.  will  provide  the  pubUc  with 
another  opportunity  to  provide  the 
Agency  with  information  on        " 
alternatives. 

C.  Information  Needs 

Hie  Agency  is  requesting  submitters 
to  voluntarily  provide  information  on 
the  following  topics  to  assist  in 
examining  substitutes  under  the  SNAP 
program: 

•  Name  and  description  of  the 
substitute.  To  the  extent  possible,  the 
substitute  should  be  identified  by  its  (1) 
commercial  name,  (2)  chemical  name,  (3) 
trade  name(s),  (4)  identification  numbers 
(e.g.  CAS  registry.  Nrc>SH  RTECS.  EPA 
hazardous  waste.  OHM-TADS.  DOT/ 
UN/NA/IMCO  shipping.  HSDB.  NQ), 
(5)  chemical  formula,  and  (6)  chemical 
structure. 

•  Physical  and  chemical  infonnation. 
Key  properties  that  ^ould  be  included 
to  characterize  the  substitute  are: 
molecular  weight;  physical  state:  melting 
point;  boiling  point;  density;  odor 
threshold'  solubility;  partition 
coefficients  (Log  iCr,  Log  Km):  vapor 
pressure;  Henry's  Law  Constant. 

•  Flammability  concerns.  Data  on  the 
flammability  of  a  substitute  chemical  or 
mixture  are  requested.  Specifically,  data 
on  Qash  point  and  flammability  limits 
are  needed,  as  well  as  information  on 
the  procedures  used  for  determining  the 
flammabiUty  limits.  Detail  on  any 
abatement  techniques  to  minimize  the 
risks  associated  with  the  use  of 
flammable  substances  or  mixtures  is 
also  helpful. 

•  Toxicity  data.  Information  on  the 
human  health  and  ecological  toxicity  of 
substitute  chemicals  is  needed,  such  as 


the  Material  Safety  Data  Sheet.  Any 
data  dharacterizing  both  acute  and 
chronic  effects  are  useful. 

•  Ozone-depletion  potential.  The 
Agency  is  interested  in  obtaining 
infonnation  on  the  ozone-depletion 
potential  of  the  substitute  chemicals,  if 
readily  available. 

•  Global-warming  potential. 
Similarly,  the  Agency  is  also  interested 
in  readily  available  data  on  the  total 
global-warming  potential  of  the 
substitute  chemicals. 

•  VOC  status.  Information  on  whether 
the  substitutes  would  be  regulated  as 
volatile  organic  compounds  (VOCs) 
under  title  I  of  the  CAA  is  requested. 
VOCs  are  of  concern  because  of  their 
potential  to  contribute  to  the  formation 
of  ground-level  ozone. 

•  Substitute  applications. 
Identification  of  the  applications  in 
which  the  substitutes  are  likely  to  be 
used  is  needed.  The  respondent  can 
utilize  the  use  sector  designations  found 
in  section  IV  JB.  4.  of  today's  notice  or 
can  provide  more  detail  if  appropriate. 

•  Anticipated  market  share.  Data  on 
the  anticipated  sales  of  the  substitute 
are  useful,  fai  addition,  information  on 
the  expected  quantity  of  the  substitute 
sold  by  use  sector  (e.g.,  number  of  units/ 
products  or  pounds  of  substitute)  over 
the  next  five  years  would  be  helpful. 

•  Availability  of  substitute.  The 
Agency  needs  to  understand  the  extent 
to  which  a  substitute  is  already 
conunercially  available  or  the  expected 
date  at  which  it  may  become 
commercially  available. 

•  Cost  of  substitute.  The  cost  of  the 
substitute  can  be  expressed,  for 
example,  in  terms  of  $/ pound  (a 
chemical  substitute)  or  as  capital  and 
operating  costs,  as  well  as  expected 
equipment  Ufetime,  for  an  alternative 
technology.  Other  critical  cost 
considerations  should  be  identified,  as 
appropriate.  For  example,  relative  to 
current  uses  of  Class  I  or  II  substances, 
it  is  important  to  understand  the 
incremental  costs  associated  with  losses 
or  gains  in  energy  efficiency  associated 
widi  use  of  a  substitute. 

•  Required  changes  in  technology. 
Detail  on  the  changes  in  technologies 
needed  to  use  the  alternative  substance 
is  requested.  In  particular,  the  Agency  is 
requesting  information  on  whether  the 
substitute  can  be  used  in  existing 
equipment— with  or  without  changes— 
or  in  new  equipment.  Data  on  the  cost 
(capital  and  operating)  and  estimated 
life  of  the  technology  should  also  be 
submitted. 

•  Relative  effectiveness  of  the 
substitute.  The  Agency  is  requesting 
information  on  the  relative  effectiveness 
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of  the  substitute  versus  the  Class  I  or  II 
substances  being  replaced.  For  example, 
in  the  case  of  a  degreasing  agent,  is 
relatively  more  or  less  of  the  substitute 
chemical  needed?  This  will  have  an 
impact  on  the  incremental  cost  and 
environmental  effects  associated  with 
use  of  the  substitute. 

•  Environmental  release  data. 
Available  data  on  emissions  from  the 
substitute  application  and  equipment,  as 
well  as  pollutant  releases  or  discharge 
to  all  environmental  media  (ambient  air. 
surface  water,  hazardous/solid  waste), 
are  needed  to  complete  the  risk 
characterization.  Any  information  on 
any  pollution  controls  used  or  that  could 
be  used  in  association  with  the 
substitute  (e.g.,  emissions  reduction 
technologies,  wastewater  treatment, 
treatment  of  hazardous  waste)  and  the 
costs  of  such  technology  is  also 
requested. 

•  Exposure  data.  Where  available, 
the  Agency  is  requesting  extant 
modeling  or  monitoring  data  on 
exposures  associated  with  the 
manufacture,  formulation,  transport,  and 
use  of  a  substitute.  Descriptive 
information  on  the  processing  and  use  of 
the  substitutes  would  also  be  helpful, 
especially  where  quantitative  modeling 
or  monitoring  data  are  not  readily 
available.  Depending  on  the  application, 
exposure  prohies  will  be  needed  for 
workers,  consumers,  and  the  general 
population. 

Individuals  responding  to  today's 
notice  are  requested  to  provide  the 
Agency  with  information  on  any 
additional  factors  that  the  submitter 
believes  EPA  should  consider  in  its  risk 
characterization  of  particular  substitutes 
and  use  sectors.  j 

VI.  Confidential  Business  Information 

Anyone  submitting  information  must 
assert  a  claim  of  confidentiality  at  the 
time  of  submission  for  any  data  it 
wishes  to  have  treated  as  confidential 
business  information  (CBI)  under  40 
CFR.  part  2.  subpart  B.  Failure  to  assert 
a  claim  of  confidentiality  at  the  time  of 
submission  may  result  in  disclosure  of 
the  information  by  the  Agency  without 
further  notice. 

The  Bruce  Company.  ICF 
Incorporated,  Radian  Corporation,  and 
Meridian  Incorporated  are  hereby 
designated  as  Authorized 
Representatives  of  the  Administrator  of 
the  United  States  Environmental 
Protection  Agency  (EPA)  for  the  purpose 
of  assisting  EPA  in  the  development  and 
the  implementation  of  national 
regulations  for  the  protection  of 
stratospheric  ozone,  including  the 
development  of  the  Significant  New 


Alternatives  Policy  Program  under 
section  612  of  the  Clean  Air  Act. 

The  Authorized  Representatives, 
under  EPA  Contract  68-D9-0068  may 
have  access  to  any  information  received 
by  the  Global  Change  Division  within 
the  EPA  Office  of  Atmospheric  and 
Indoor  Air  Programs  for  use  in 
reviewing  the  need  for  possible  control 
of  any  substance,  practice,  process  or 
activity  that  may  reasonably  be 
anticipated  to  affect  stratospheric 
ozone.  In  general,  this  information  will 
pertain  to  the  feasibility,  costs,  and 
enviroiunental  and  health  impacts  of 
using  substitutes  for  Class  I  and  Class  II 
substances.  Access  to  such  information 
is  necessary  to  ensure  that  the  Bruce 
Company,  ICF  Incorporated,  Radian 
Corporation,  and  Meridian  Incorporated 
can  complete  the  work  required  by  the 
contract. 

Authorized  Representatives  of  the 
Administrator  are  subject  to  the 
provisions  of  42  U.S.C.  7414(c) 
respecting  confidential  business 
information  as  implemented  by  40  CFR 
2.301(h). 

Vn.  Paperworii  Reduction  Act 

The  information  collection  provisions 
in  today's  notice  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1980, 44  U.S.C.  3501  et  seq.  and 
has  been  assigned  0MB  control  number 
2060-0226. 

The  public-reporting  burden  for  this 
one-time  voluntary  collection  of 
information  is  estimated  to  average  16 
hours  per  response.  This  estimate 
includes  the  time  needed  to  search 
existing  sources,  gather  and  review  the 
needed  information,  and  prepare  the 
package  for  submission  to  EPA.  The 
estimated  number  of  respondents  is. 
approximately  170.  and  the  estimated 
total  annual  burden  on  respondents  is 
2.720  hours. 

Dated:  January  7, 1992. 
William  K.  Reilly, 

Administrator. 
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lABii  1.— PossiBii  Alternatives 
Beinq  Considered  for  Review 
Under  the  Significant  New  Alter- 
natives PoucY  (SNAP)  Program 


Automotive  Air  CondHioners: 

a.  Chemical  SubsWutes: 

HFC-134a  HCFC-22,  HFC-152a,  HCFC-22/ 
HFC-152a/HCFC-124,  HCFC-22/HFC- 
152a/CFC-114  (interim),  cyclopropane 

b.  Alternative  Tedmologies: 

Atnorption,  air  cycles,  evaporative  coding, 
stiriingcyde 
Commercial  Air  CofKlitionirtg: 
a  Chemical  Substitutes: 

CFC-11   centrifugal  chHlers-HCFC-123,  E- 

245 
CFC-11 4  centrifugal  chillers— HCFC-1 24.  E- 

134 
CFC-12  centrifugal  chHler»-HFC-134a 
-      CFC-500     centrifugal     chHler»-HFC-l34a. 
HFC-152a.       HCFC-22/HFC-152a/HCFC- 
124 
CFC-12    reciprocating    chillers— HFC-1 34a. 
HCFC-22,      HFC-1 52a,      HCFC-22/HFC- 
152a/HCFC-124 
HCFC-22  centrifugal  reciprocating,  and  screw 
chiller»-HFC-134a.     HFC-32.     HFC-32/ 
HFC-1 25,  ammonia 
b.  Altemaiive  Technologies: 

*'HFC-134a  screw,  HFC-1 34a  centrifugal  ab- 
sorption, lithium  bromide  absorption,  ammo- 
nia^water  absorption,  HCFC-22  screw, 
HCFC-22  reciprocating,  HCFC-22  centrifu- 
gal 
Home  Heat  Pumps  and  Air  Conditioners: 
a  Chemical  Substitutes: 

HFC-134a,  HFC-32,  HFC-125,  HFC-152a, 
HCFC-124,  HFC-143a.  HFC-32/HFC-134a. 
HFC-32/HFC-152a.  HFC-32/HFC-125, 
HFC-32/HFC-134a/HFC-152a.  HFC-32/ 
HFC-143a.  HFC-32/HFC-134a/HFC-152a/ 
HFC-125,  propane,  butane,  fluoroethers 
b.  Altemative  Technologies: 

Lithium  bromide  absorption,  ammonia  absorp- 
tion, evaporative  cooling 
Retafl  Food  Refrigeration: 
a  Chemical  Substitutes: 

Low  temperature-HCFC-22.  HFC-125,  HFC- 
32.  HFC-32/HFC-125,  HCFC-22/propane/ 
perfkjoropropane,  HCFC-22/propane/HFC- 
125  Medhjm/high  temperature-HFC-l34a 
HFC-1 52a  HCFC-22,  HCFC-22/HFC- 
152a/HCFC-124,  HFC-32/HFC-125/HFC- 
152a  HFC-32/HFC-134a  fluoroethers, 
butane 
b.  Altemative  Tech«K>logies: 

Ammonia/brine  system.  Stirling  cyde 
Cold  Storage  Warehouses: 
a  Chamtcai  Substitutes: 

Low  temperalur»-HCFC-22.  HFC-125,  HFC- 
32.  HFC-32/HFC-12S,  HCFC-22/propane/ 
-perfluoroprapww,  HCFC-22/prop8ne/HFC- 
125,  ammonia 
Madhjm/Ngh  temperatur«-HFC-134a  HFC- 
1S2a  HCFC-22/HFC-152a/HCFC-124. 
HFC-32/HFC-125/HFC-152a  HFC-32/ 
HFC-I34a  IhiOfoelhers.  butane 
b.  Alternative  TechnotogieK 

Ammonia/bfine  tystani,  slirtng  cyde 
Industrial  Procaes  Refrigeration: 
a  Chemlctf  Subetitutes: 
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HCFC-22.  Hro-134fc  HFC-1S2ik  HCFC-123, 
HCFC-22/HFG-162a/HCR>-124.     HCPC- 
22/HFC-1S2ayCFC-1U  friHtm.  HFC-a2/ 
HFC-12S.  prapam.  eyctoprapwta,  alhMM, 
tMtane,  prapylafw,  ammonia,  cNonna 
b.  ANematlM  Technotogpes: 
AfTwnonia/bfwka 
RsirigaralBd  Transport: 
&  Owmictf  SubeMUlea: 

HCFC-22.   HFC-3i   HFC-134a.   HCFC-22/, 
HFC-1S2a/HCFC-124.        HCFC-22/HFC- 
1S2a/CFC-ll4  (Mwin4.  propana,  cydopro- 
panai  Suoioalhan 
b.  AHamalMa  Tachnoiogies: 

StMns  cyda.  Iqwd  cartxxi  dknkto.  nitrogen 
HotaehoM  Refngeraton  and  Freteers: 

a.  ChefTHcal  subsMuleK 

HFC-134a,  HFC-152a.  HCFC-22.  HCFC-22/ 
HFC-152a/HCFC-ia4.  HCFC-22/HCFC- 
142b.  propana.  eydopropana.  aulpliur  dte- 
tde,  dhnettiyl  atfMf,  lluoRwihani  annaonia 

b.  ANamaiNa  Tachnotogiea: 

Stirling  cyde.  atiaoiplion  (ammonia-water), 
Lorenz  cyde/near  azaolropic  refrigerant 
mixtures  (NARMs).  a.9..  HCFC-22/HCFC- 
141b,  HCFC-22/HCFC-123.  dual  loop 
cyde/mixtures  (e.g.,  HFC-1528/HCFC- 
142b) 
Other  Household  AppKarKes: 

a.  Chemical  Substitutes: 

HFC-134a.  HCFC-22.  HFC^152a.  HCFC-22/ 
HFC-152a/HCFC-124,  HCFC-22/HCFC- 
142b,  propane,  cydopropane,  sulphur  diox- 
ide, ammonia 

b.  Alternative  Tedwidogies: 

Stirling  cyde,  absorption 
Solvent  Cleaning: 

a.  Substitutes  lor  the  currently  used  controNed 
substances  (CFC-113.  MCF): 

HCFC-123,  HCFC-141b.  HCFC-225ca. 
HCFC-22Scb,  HCFC-Ulb/methand,  aque- 
ous, hydrocarbon-surlactant  alcobols,  hy- 
drocarbons, lerpenes,  N-methyl  pyrroNdone, 
esters,  ketones,  ivhite  spirit,  perfluoroal- 
kanas,  terpene  alcohols,  perttafkioropro- 
pand,  glycd  ethers,  pefi^oleum  distMlaies, 
glycd  ether  acetates,  (luoroethers,  1,1-dich- 
loroethane,  perchloroethylene,  trichioroelhy- 
lene,  methylene  chkxide 

b.  Alternative  Technok}gies: 

No<lean  fluxes,  plasma  cleaning,  ice  parti- 
des,  thermal  vacuum  deoiling.  supercntical 
fluids,  controlled  atmosphere  sddenng, 
pressurized  gases,  ultraviolet  Nght/ozone 
cleaning,  k>w-sdid  fluxes,  no-dean  solder 
pastes,  steam  cleaning.  aoMerabiMty  pre- 
servatives (organic,  potymeric,  and  melallk:), 
reactive  gas  soldering,  conductive  adha- 
sives,  organic  add  fluxes 
Sterilization: 

a.  Substitutes  lor  CFC-12,  currently  used  as  a 
carrier  lor  ethylene  oxide: 

HCFC-124,  HFC-125,  HFC-134a.  carbon  3- 
oxide,  nitrogen 

b.  Attemativa  Technologies: 

Steam,  dry  heat  pure  ethylene  oooda,  formal- 
dehyde,   poracetic    add,    giutaraldehyde, 
chkxine   dioxide,   gaseous   ozone,    vapor 
phase    hydrogen    peroxide,    ioniz^    gas 
plasma,  selectiva  component  sterilization, 
radiation,  dteposables 
Foam  Bkwing— Polyurethane,  Flexible  Slabstocic 
a.  SubsMules  for  the  cun^enfly  uaed  controlled 
substance  (CFC-11): 
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HCFC-I4lb.  HCFC-123.  nwlhylona  «Hoilda. 
incraaaad  iMflar,  acaiona,  maVwl  ctikvo- 

fonn  Ontarim).  AS  tachnotogy,  liquid  carbon 
dtoxide 
b.  Alterrwiiva  Tachnologlec: 
New  polyol  tachnologlas 
c  Alternative  products: 

nberfiH,  nalural  Mok  toama,  pdyeatar  bating 
Foam  BhjwHig-IVilyurathana.  FIsaibIa  Mddad: 
a  Substttutea  lor  ttie  cwrantly  uaed  vumntM 
substance  (CFC-11): 
HCFC-123,    HCFC-141b,    increased    water, 
methylene  chtoride,  methyl  chiorotenn  (Wv 
terim) 
b.  Alternative  Technologies: 
New  pdyd  technologies 
Foam  Btowing— Polyurethane,  Rigid  AppNanoa  Inau- 


a.  Substitutes  for  the  currently  used  cufoiad 

substanoaa  (CFC-11  and  CFC-12): 

HCFC-123,    HCFC-141b,    HCFC-a2.    HFC- 

152a,    HFC-134a,    HFC-125,    HCFC-12S/ 

HCFC-141b,       HCFC-22,       HCFC-142b, 

»,  100% 


carbon  dtaeda.  parthowafcanaa.  fluortnatad 
ethers,  pentana,  iaopentane,  hexana.  par- 
tially  fluorinated   alkanes,    aH-water-blown 
systems,  air 
b.  Attemativa  Products: 

F(>erglass,  vacuum  panels 
Foam  Blowing— Polyurethane/Polyisocyanurate  Rigid 
Laminated  Insulatioa- 

a.  Substitutes  lor  the  currently  used  controlled 
substances  (CFC-1 1  and  CFC-12): 

HCFC-123,  HFC-162a,  HFC-125.  HCFC- 
141b.  HCFC-22,  HCFC-123/HCFC-141b. 
HCFC-22/HCFC-142b,  2<hloropropana, 
perfluoroalkanes.  100%  carbon  dkndde. 
carbon  dioxide  from  increased  water,  par- 
tially fluorinated  alkanes.  air 

b.  Alternative  Products: 

-  Expanded  polystyrene,  flberboard.  fiberglass 
Foam  Blowing-Polyurethana  Rigid  Spray-Applied. 
Slabslock,  and  Poured-in-place: 

a.  Substitutes  for  the  currently  used  controlled 
substances  (CFC-11  and  CFC-12): 

HCFC-123.  HCFC-141b.  HCFC-22.  HFC- 
152a,  HFC-134a,  HCFC-123/HCFC-141b, 
cartxm  dioxide  from  increased  water,  100% 
cwtwn  dioxide  (aH-water-blown),  pentane, 
iaopentane,  partially  fluorinated  alkanes,  air 

b.  Alterrtalive  Products: 

Fiberglasa.  expanded  polystyrene,  etc. 
Foam  Btowing— Pdyurathane  Integral  Skin  and  Mis- 
cellaneous 

a.  Substitutes  for  the  currently  used  controHed 
substance  (CFC-11): 
HCFC-22,  HCFC-123.   HCFC-141b.  laopen- 
lana,  pentana,  butane,  methylene  chlofide, 
'    air,  water,  acetone,  partially  fluohnatad  al- 
kanaa,"perfluorinaied  alkanea 
Foam  Blowing--Phenolic8: 

a.  Substitutes  lor  the  cunenfly  uaed  controlled 
substances  (CFC-II,  CFC;-113): 

HCFC-141b,    HCFC-123,    HFC-134a,    HFC- 
.     152a,  HCFC-22/HCFC-142b,  pentane 

b.  Alternative  Products: 

Fiberglass,  expanded  polystyrene,  etc 
Foem  Blowing— Pofyalyrene  Extntded  Boardstock 

a.  Substitutes  tor  curTanOy  used  controlled  sub- 
stanoaa (CFC-12): 

HCFC-22,  HCFC-142b,  HFC-134a,  HCFC- 
124,  HFC-152a,  hydrocarbona 

b.  Alternative  Producta: 

Exptfidable  polystyrene,  flberboard 
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FoMN  Btowmg-ExHwdad  Sheet 
a.  Subatitulaa  tor  oaranfly  used  ooi*aled  sub- 
alwice  (HCFC-22) 
HFC-I52a.  HFC-134a.  cartoon  dkj*»a.  n-pen- 
tane.  butane,  «opentane.  isobwtana 

Foam  Blowing,  PdyoMn: 

a.  SubsMulas  tor  currently  uaed  conlroBed  sub- 
StMtcaa  (CFC-11,  CFC-12.  CFC-114): 

HCFC-22.  HCFC-142b,  HCFC-141b.  HCFC- 
123,  HCFC-124,  HFC-I34a.  HFC-t52a. 
butane,  akphalK  hydrocarbons,  ketones, 
methylene  chkxide 

b.  Attemativa  Products: 

Paper,  cardboard,  expanded  polystjMna 

Pestidde  Formulabona: 

a.  Sobstitules  for  CFC-113  and  MCF,  conlroled 
substanoaa  currenHy  uaed  as  mertK 

HCFCs,  water-based  with  hydrocarbona, 
methylene  chkxide.  bkJikxoethylcne, 
parchkxoethylene 

b.  Alternative  Technologies: 

AKerrMtive  appkcabon  methodi 

Aen»ots/ Pressurized  Containers: 

a.  Substitutes  for  the  currentty  used  controled 
substances  (CFC-11.  CF012,  CFC-113,  CFC- 
114,  MCF): 

HFC-125.  HCFC-124.  HFC-134a,  HCFC-123. 
HC«>22.  HCFC-123/HCFC-141b,  HCFC- 
22/HCFC-142b.  HCFC-22/HFC-152a. 

water-based  tormulalions.  isopropyl  akxM, 
mettiylene  cfilcxxle,  acetone,  ethend,  patro- , 
(eum  drstillales.  tsobutane/propane,  carbon 
dioxida,  nitrogen,  compressed  air.  percNor- 
oethylene.  propar>e,  isobutaf>e,  rvbolane.  al- 
cohols, ketones,  esters,  chionnated  sol- 
vents 

b.  Alternative  TeclKiotogtes: 

AMemalive  detivery  systems  (eg.,  pumps  and 
pistons) 

Adhesives: 

a.  SubaMutes  for  MCF.  currently  used  as  a  solvent 
In  the  adhesive  fomuiatKxi: 

Petrdeom  distillates,  methylene  chloride,  ke- 
tones, esiefs,  terpenes,  giycd  ethers,  glycd 
esters,  perchkxoethytene,  gtycd  ett>er  ace- 
tates, hyofocartwn  sotveois,  water^>ased 
solvents 

b.  Alternative  Techndogies: 

Hot  melt,  htgh-sdids.  uv-curable 

Coatings  and  Inks: 

a.  Chemical  Substitutes: 

Petroleum  dsWtoies.  mettiyiene  cMoride,  ke- 
tones, esters,  lerpenes.  gtycd  ettiers,  glycoi 
esters,  dikisnts,  terpene  aicohots,  binders, 
perchkxoethylene,  glycd  ether  acatatea, 
hydrocarbon  solvents 

b.  Allematlva  tachndogws  lor  current  tormdationa 
containing  MCF  as  sdvant: 

Water-based  formulstions.  htgfvsoiids.  high 
twisier  efficwncy,  them>opias«cs,  powder 
ooaimgs.  radiatkxi  curing 

Rra  Extinguishing: 
a.  Chemical  Substitutes: 

Halon  1211— bromodifuoromethane  (interim), 
HCFC-22,  HCFC-123,  HFC-23,  HCfC-124, 
HF0125.  HCFC-123/HCFC-142b,  HCFC- 
123/HCFC-22.  HCFC-123/HFC-23.  HCFfc- 
123/HCFC-124.  heptafluoropropane,  hepia- 
lluoropropana/bromodiWuuiomathana. 
water,  aqueous  flim-lomwig  loam.  CO^  par- 
I  fluorinaiad  butane,  dry  cherwcal 
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.  *-■  —    fi^n^     I, ,- ^  II  aa    .1  til  ■  II  I    "  -     '    * 

I  won  lAii  uiuiiiuuHiuuiuiiioinflno  (uraNNiii, 
HFC-12S,  'hoplMfluorapropflM.  brofnodl- 
fluoronwvwne/hepttlluoraprapane,  water, 
OOi.  COi/water  hybrid,  pertluorinated 
txjtane 

EPA  ray  avalualB  some  o(  the  luMbJlat  listed 
above  under  its  Signilicent  Now  Altemetives  PoNcy 
(SNAP)  Prognm.  Because  tWs  evaJtalion  is  not  yet 
complete,  no  oondusnns  should  be  drawn  about  the 
acceptability  ol  any  o(  Vwse  subetibjlea. 


Appendix  A 

Section  602:  Listing  of 

Class  I  and  Class  II  Substances 
Clean  Air  Act  Amendments  of  1990 
Class  I  Substances 
Group  I 

chlorofluorocarbon-11  (CFC-11) 
chlorofluorocarbon-12  (CFC-12) 
chlorofluorocarbon-113  (CFC-113) 


1992 
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dilorofluorocarboit-114  (CFC-114) 
chlorofluorocarbon-llS  (CFC-115) 

Group  n 

halon-1211 
halon-1301 
haloii-2402 

Group  ni 

dilorofluorocarbon-13  (CFC-13) 
dilorofluorocarbon-ni  (CFC-111) 
chlorofluorocarbon-112  (CFC-112) 
chIorofluorocarbon-211  (CFC-211) 
chlorofluorocarbon-212  (CFC-212) 
chlorofluorocarbon-213  (CFC-213i 
chlorofluorocarbon-214  (CFC-214) 
chlorofluort>carbon-215  (CFC-215) 
chlorofluorocarbon-216  (CFC-2ie) 
chloronuorocarboti-217  (CFC-217J 

Group  IV 

carbon  tetrachloride 

Group  V 

methyl  chloroform 

Class  II  Substances 

hydrochlorofluorocarbon-21  (HCFC-21) 
hydrochlorofluorocarbon-22  (HCFC-22) 
hydrochIorofluorocarbon-31  (HCFC-31] 
hydrochlorofluorocarfoon-121  (HCFC-121) 
hydrochlorofluorocarbon-122  (HCFC-122] 


hydrochlorofluorocarbon-123  (HCFC-123) 
hydrodih>rofluorocarbon-124  (HCFC-124) 
hydrodilorofIuorocarbon-131  (HCFC-131) 
liydrochlorofluorocarbon-132  (HCFC-13i) 
hydrochlorofluorocarbon-133  (HCFC-133) 
hydrochlorofluorocarbon-141  (HCFC-141) 
hydrochlorofluorocaiboii-142  (HCFC-142) 
hydrodilorofluorocarbon-221  (HCFC-221) 
hydrochlorofluorocaibon-222  (HCFC-222) 
hydrochlorofluorocarbon-223  (HCFC-223) 
hydiochlorofIuorocarbon-224  (HCFC-224) 
hydrochlorofIuOTOcarboii-225  (HCFC-225) 
hydrodilorofIuorocarbon-22e  (HCFC-228) 
hydrochlorofluorocarbon-231  (HCFC-231) 
hydrochlorofluorocarbon-232  (HCFC-232) 
hydrochlorofluorocarbon-233  (HCFC-233) 
hydrochloroflaorocarbon-234  (HCFC-234) 
hydrochlorofluorocarbon-23S  (HCFC-23S) 
hydrochlorofluorocarboii-241  (HCFC-241) 
hydrochlorofluorocarboii-242  (HCFC-242) 
hydrochlorofluorocarbon-243  (HCFC-243) 
hydrochlorofluorocarbon-244  (HCFC-244) 
hydrochlorofluorocarbon-2Sl  (HCFC-2S1) 
hydrachlorofluorocaibon-2S2  (HCFC-252) 
hydrochlorofluorocarbon-253  (HCFC-253] 
hydrodiiorofluorocarbon-261  (HCFC-261) 
hydrochlorofluorocarbon-282  (HCFC-262) 
hydrochlorofluorocarbon-271  (HCFC-271) 
[FR  Doc.  92-042  Filed  1-15-92;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL-4092-51 

Protection  of  Stratospheric  Ozone 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 

summary:  In  this  document  EPA 
proposes  regulations  to  ban 
nonessential  products  releasing  class  I 
ozone-depleting  substances  and  require 
the  elimination  of  emissions  from 
products  using  class  I  substances  imder 
sections  610  and  608  of  the  Clean  Air 
Act,  as  amended.  The  substances 
affected  by  this  proposed  rulemaking 
include  chJorofluorocarbons  (CFCs)  and 
halons. 

DATES:  If  requested  by  January  23. 1992, 
EPA  will  hold  a  pubUc  hearing  on  this 
notice  on  January  31, 1992.  The  contact 
person  listed  below  may  be  called 
regarding  a  hearing.  Written  comments 
on  this  notice  must  be  submitted  on  or 
before  February  18, 1992,  if  the  hearing 
is  not  held,  or  March  2, 1992,  if  the 
hearing  is  held. 

ADDRESSES:  Comments  should  be 
submitted  in  duplicate  to  the  attention  of 
Air  Docket  No.  A-91-39  at:  U.S. 
Environmental  Protection  Agency  (LE- 
131),  401  M  Street,  SW..  WflBhington.  DC 
20460.  The  Docket  is  located  in  room  M- 
1500,  first  floor,  Waterside  Mall  and 
materials  relevant  to  this  rulemaking 
may  be  inspected  from  8:30  a  jh.  to  12 
noon  and  from  1:30  to  3:30  p.m.  Monday 
through  Friday. 

FOR  FURTHER  MFORMATKM  COHCACr 
Daniel  Blank  at  (202)  260-8894. 
Stratosphenc  Ozone  Protection  Branch, 
Global  Change  Division,  Office  of 
Atmosphenc  and  Indoor  Air  Programs, 
Office  of  Air  and  Radiation,  ANR-^145, 
401  M  Street  SW.,  Washington.  DC 
20460. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  I 

A.  Overview  of  the  Problem 

The  stratospheric  ozone  layer  protects 
the  earth  from  the  penetration  of 
harmful  ultraviolet  (UV-B)  radiation.  A 
national  and  international  consensus 
has  developed  that  certain  industrially 
produced  halocarbons  (including 
chlorofluorocarbons  (CFCs),  halons, 
carbon  tetrachloride  and  methyl 
chloroform)  can  transport  chlorine  and 
bromine  to  the'stratosphere  and  there 
contribute  to.  the  depletion  of  the  ozone 
layer.  To  the  extent  depletion  occurs. 


penetratioB  of  UV-B  radiation  increases, 
resulting  is  poteatial  health  and 
environmental  harm  including  increased 
incidence  of  certain  skin  cancers  and 
cataracts,  suppression  of  the  imnnae 
system,  damage  to  crops  and  aqaMic 
organisms,  increased  formation  of 
ground-level  ozone  and  increased 
weathering.of  outdoor  plastics. 

B.  Aerosol  Ban  in  1978 

Following  initial  concerns  raised  by 
research  scientists  Molina  and  Rowland 
in  1974  regarding  possible  ozone 
depletion  from  CFCs,  EPA  and  the  Food 
and  Drug  Administration  (FDA)  acted 
on  March  17, 1978  (43  FR 11301;  43  FR 
11318)  to  ban  the  use  of  CFCs  as  aoosol 
propellants  in  all  but  "essential 
applications."  Diu^ng  the  mid-1970t,  use 
as  aerosol  propellants  constitute  over  50 
percent  of  total  CFC  consumption  in  the 
United  States.  The  1978  ban  reduced 
aerosol  use  of  CFCs  in  this  country  by 
approximately  95  percent,  elinHnataig 
nearly  half  of  the  total  U.S.  consaiaption 
of  these  chemicals 

Some  CFC  aerosol  products  were 
specifically  exempted  from  the  ben 
based  on  a  determination  of 
"essentiality."  (See  reference  Essential 
Use  Determinations-Revised,  1978.) 
Other  pressurized  dispensers  contuning 
CFCs  were  excluded  from  the  ban 
because  they  did  not  fit  the  narrow 
defmition  of  "aerosol  propellant." 

In  the  years  foBowing  the  aerosol  ban, 
CFC  use  increased  significantly  ia  liw 
refrigeration,  foam  and  solvent-using 
industries.  By  198S,  CFR  use  in  tke 
United  States  had  surpassed  pre-M?! 
levels  and  represented  29  percent  of 
total  global  CFC  consumption. 

C  Montreal  Protocol 

EPA  evaluated  the  risks  of  ozone 
depletion  in  Assessing  the  Risks  of 
Trade  Gasses  That  Can  Modify  &e 
Stratosphere  (1987)  and  concluded  tfiat 
an  international  approach  was 
necessary  to  effectively  safeguard  the 
ozone  layer.  Because  releases  of  CFCs 
from  all  areas  mix  in  the  atmosphoe  to 
affect  stratospheric  ozone  globa%,  it 
became  clear  that  efforts  to  redaoe 
emissions  from  specific  products  by  mif 
a  few  nations  could  quickly  be  oSset  by 
increases  in  emissions  from  other 
nations,  leaving  the  risks  to  the  ozone 
layer  unchanged. 

Recognizing  the  global  nature  of  tkls 
issue,  EPA  participated  in  negotiations 
organized  by  the  United  Nations 
Environment  Program  (UNEP)  to 
develop  an  international  agreement  to 
protect  the  ozone  layer.  In  Septenber 
1987,  the  United  States  and  22  other 
coimtries  signed  the  Montreal  Pmtacol 
on  Substances  that  Deplete  the  Ozone 


Layer.  The  1987  Protocol  called  for  a 
'"freeze  in  the  production  and 
consumption  (defined  as  production  plus 
imports  minus  exports  of  bulk 
dmicals]  of  CFC-11.  -12.  -113.  -114. 
-115.  and  halon  1211, 1301  and  2402  at 
1908  levels,  and  a  phased  reduction  of 
tke  CFCs  to  50  percent  of  1986  levels  by 
1S98.  Currently,  71  nations  representing 
over  90  percent  of  the  world's 
conmmption  are  party  to  the  Protocol. 

In  its  August  12, 1988  fina]  rulemaking 
(53  FR  30566)  EPA  promulgated 
regulations  implementing  their 
requirements  of  the  1987  Protocol 
through  a  system  of  tradable 
^owances.  EPA  apportioned  these 
alkrwanoes  to  producers  and  importers 
ofdiese  "controlled  substances"  based 
OD  their  1986  levels.  To  monitor 
indnstry's  compliance  with  the 
production  and  consumption  limits,  EPA 
required  recordkeeping  and  quarterly 
reporting  and  conducted  periodic 
compliance  reviews  and  inspections. 

D.  Excise  Tax 

As  part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  the  United 
States  Congress  levied  an  excise  tax  on 
iiie  sale  of  CFCs  and  other  chemicals 
which  deplete  the  ozone  layer,  with 
specific  exemptions  for  exports  and 
recycling.  The  tax  went  into  effect  on 
January  1, 1990  and  has  operated  as  an 
extremely  useful  complement  to  EPA's 
regalatiaas  limiting  production  and 
consonption.  By  raising  the  costs  of 
using  vii^  controlled  substances,  the 
tax  has  created  an  added  incentive  for 
industry  to  shift  out  of  these  substances 
and  increase  recycling  activities,  and 
provided  a  market  for  alternative 
dwmicals  and  processes.  The  original 
excise  tax  was  amended  by  the  Internal  ' 
Revenue  Service  (IRS)  in  1991  to  include 
methyl  chloroform,  carbon  tetrachloride 
Bui  the  other  CFCs  regulated  by  the 
amended  Montreal  Protocol  and  title  VI 
of  the  Clean  Air  Act  Amendments  of 
19BD. 

K  London  Amendments  to  the  Montreal 
Protocol 

bi  response  to  overwhelming  scientific 
evidence  of  increased  stratospheric 
oaone  depletion,  the  Parties  to  the 
Protocol  passed  amendments  and 
adjustments  at  their  second  meeting 
Iwld  in  London  on  June  29, 1990  which 
called  for  a  full  phase-out  of  the 
regulated  CFCs  and  halons  by  2000,  a 
pinse-out  of  carbon  tetrachloride  and 
*^otherCFCs"  by  2000  and  a  phase-out  of 
methyl  ddoroform  by  2005.  The  Parties 
abe  paaed  a  non-binding  resolution 
leganSag  the  use  of 
H^ochloronuorocarbons  (HCFCs)  as 
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interim  substitutes  for  CFCs.  Partially 
halogenated  HCFCs  add  much  less 
chlorine  to  the  stratosphere  than  the 
fully  halogenated  CFCs,  but  still  pose 
some  threat  to  the  ozone  layer.  (See  56 
PR  2420;  January  22, 1991  for  more 
information  on  the  relative  effects  of 
different  ozone-depleting  substances. 

F.  dean  Air  Act  Amendments  of  1990, 
Title  VI 

On  November  IS.  1990  the  Clean  Air 
Act  Amendments  of  1990  were  signed 
into  law.  The  requirements  in  new  title 
VI  include  phase-out  controls  similar  to 
those  in  the  London  Amendments, 
although  interim  targets  are  more 
stringent  and  the  phase-out  date  of 
methyl  chloroform  is  earlier.  Unlike  the 
amended  Montreal  Protocol,  the  Clean 
Air  Act  also  requires  regulations 
restricting  the  uses  of  controlled  ozone- 
depleting  substances,  including 
provisions  to  reduce  emissions  of 
controlled  substances  to  the  "lowest 
achievable  level"  in  all  use  sectors,  to 
ban  nonessential  products,  to  mandate 
warning  labels,  and  to  establish  a  safe 
alternatives  program. 

G.  Subgroup  of  the  Federal  Advisory 
Committee 

In  the  development  of  this  proposed 
regulation,  EPA  was  assisted  by  a 
subgroup  of  the  standing  Stratospheric 
Ozone  Protection  Advisory  Committee 
(STOPAC).  In  1989,  EPA  estabbshed  the 
STOPAC  in  accordance  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  9(c).  The 
STOPAC  consists  of  members  selected 
on  the  basis  of  their  professional 
qualifications  and  diversity  of 
perspectives  and  provides  balanced 
representation  from  the  following 
sectors:  Industry  and  business; 
academic  and  educational  institutions; 
Federal,  state  and  local  government 
agencies;  non-government  and 
environmental  groups;  and  international 
organizations.  Since  its  formation,  the 
STOPAC  has  provided  advice  and 
counsel  to  the  Agency  on  policy  and 
technical  issues  related  to  the  protection 
of  the  stratospheric  ozone  layer. 

In  1990,  members  were  asked  to 
participate  in  subgroups  of  the  STOPAC 
to  assist'the  Agency  in  developing 
regulations  under  the  new  requirement 
of  title  VI  of  the  Clean  Air  Act 
Amendments  of  1990.  To  date,  the 
Subgroup  on  Nonessential  Products  has 
met  twice,  reviewing  two  in-depth 
briefing  packets  (contained  in  Docket 
A-91-39)  and  offering  comments  and 
technical  expertise  on  the  development 
of  today's  proposed  rule. , 


II.  Requirements  Under  Section  610 
A.  Class  I  Products 

Title  VI  of  the  Clean  Air  Act  as 
amended  divides  the  controlled  ozone- 
depleting  chemicals  into  two  distinct 
classes.  Class  I  is  comprised  of  CFCs, 
halons,  carbon  tetrachloride  and  methyl 
chloroform.  Class  II  is  comprised  of 
HCFCs.  (See  listing  notice  January  22. 
1991;  56  FR  2420.) 

Section  610(b)  of  the  Act  requires  EPA 
to  "identify  nonessential  products  that 
release  class  I  substances  into  the 
environment  (including  any  release 
during  manufacture,  use,  storage,  or 
disposal)  and  prohibit  any  person  from 
selling  or  distributing  any  such  product, 
or  offering  any  such  product  for  sale  or 
distribution,  in  interstate  commerce." 

Section  610(b)  (1)  and  (2)  specify 
products  to  be  prohibited  under  this 
requirement,  including 
"chlorofluorocarbon-propelled  plastic 
party  streamers  and  noise  horns"  and 
"chlorofluorocarbon-containing  cleaning 
fluids  for  noncommercial  electronic  and 
photographic  equipment." 

Section  610(b)(3)  further  requires  EPA 
to  include  in  the  prohibition  at  a 
minimum  "other  consumer  products" 
that  are  determined  by  EPA  to  release 
class  I  substances  and  to  be 
nonessential.  In  determining  whether  a 
product  is  nonessential,  EPA  is 
Instructed  to  consider  the  following 
criteria:  "The  purpose  or  intended  use  of 
the  product,  the  technological 
availability  of  substitutes  for  such 
product  and  for  such  class  I  substance, 
safety,  health,  and  other  relevant 
factors." 

Final  regulations  for  the  class  I 
products  are  required  by  section  610  to 
be  promulgated  within  one  year  after 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990  (November  15, 
1991)  and  to  take  effect  24  months  after 
enactment  (November  15, 1992).  While 
final  regulations  implementing  section 
eiO(b)  will  be  published  shortly  after  the 
statutory  deadline,  the  effective  date 
required  by  section  610(c)  remains 
unchanged. 

B.  Class  II  Products 

Section  610(d)(1)  states  that  after 
January  1. 1994,  "it  shall  be  unlawful  for 
any  person  to  sell  or  distribute,  or  offer 
for  sale  or  distribution,  in  interstate 
commerce — (A)  any  aerosol  product  or 
other  pressurized  dispenser  which 
contains  a  class  II  substance;  or  (B)  any 
plastic  foam  product  which  contains,  or 
is  manufactured  with,  a  class  n 
substance."  Section  610(d)(2)  authorizes 
EPA  to  grant  exceptions  to  the  class  II 
ban  in  certain  circumstances. 


EPA  believes  that,  unlike  the  class  I 
ban,  the  class  II  ban  is  self-executing 
and  that  consequently  EPA  is  not 
required  to  promulgate  regulations 
within  one  year  of  enactment  under 
section  61C  to  implement  the  class  II 
ban.  Section  ei0(d]  bans  the  sale  of  the 
specified  class  II  products  by  its  own 
terms,  without  any  reference  to  required 
regulations.  Section  610(c),  on  the  other 
hand,  bans  only  the  sale  of  nonessential 
class  I  products  to  which  the 
Administrator's  regulations  issued  under 
section  eiO(a)  implementing  section 
610(b)  apply.'  EPA  believes  it  has  the 
authority  to  issue  regulations  as 
necessary  to  implement  the  class  II  ban 
under  sections  610  and  301  of  the  Clean 
Air  Act,  as  amended,  and  intends  to  do 
so  at  a  later  date  to  establish  a 
procedure  for  granting  exceptions  under 
610(d)(2).  EPA  intends  to  collect  more 
specific  information  on  the  use  of  Class 
II  substances  in  foams  and  aerosols  in 
the  near  future. 

C.  Medical  Products 

Section  610(e)  states  that  "nothing  in 
this  section  shall  apply  to  any  medical 
devices  as  defined  in  section  601(8)." 
Section  601(8)  defines  "medical  device" 
as  "any  device  (as  defined  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321)),  diagnostic  product,  drug 
(as  defined  in  the  Federal  Food,  Drug, 
and  Cosmetic  Act),  and  drug  delivery 
system — (A)  if  such  device,  product, 
drug,  or  drug  delivery  system  utilizes  a 
class  I  or  class  II  substance  for  which  no 
safe  and  effective  alternative  has  been 
developed,  and  where  necessary, 
approved  by  the  Commissioner  of  the 
Food  and  Drug  Administration:  and  (B) 
if  such  device,  product,  drug,  or  drug 
delivery  system,  has,  after  notice  and 
opportunity  for  public  comment  been 
approved  and  determined  to  be 
essential  by  the  Commissioner  in 
consultation  with  the  Administrator." 

No  medical  products  as  defined  above 
are  included  in  the  provisions  of  today's 
proposal,  but  regulation  of  medical 
products  may  be  considered  at  a  later 
date  under  the  conditions  in  this 
subparagraph. 


■  Although  the  legislative  history  of  section  610  is 
unenlightening  on  this  point,  the  Senate  Statement 
of  Managers  description  of  a  ban  on  the  venting  of 
refrigerants,  which  is  stated  as  an  outright  ban 
similarly  to  the  phrasing  of  the  class  II  ban, 
specifically  stales  that  the  refrigerant  ban  is  self- 
•Sceculing  and  will  lake  effect  on  the  staled  date 
even  if  that  dale  is  in  advance  of  EPA  regulations 
Implementing  the  ban.  See  Cong.  Rec.  Sie»48  (daily 
ed.  Oct.  27, 1990)  [Chaffee-Baucus  Statement  of 
Managers). 


1§94 


Federal  Registor  /  Vol.  57.  Na  11  /  Thursday.  January  16.  1992  /  Proposed  Rules 


D.  Relation  to  Section  606  (Emissions 
Reductiaaf  | 

EPA  believes  6iat  the  authorify 
granted  aider  section  608  (National 
Emissioe  Reduction  Program)  is  relevant 
to  today's  proposed  rulemaking.  Section 
608{a)(S)  requires  EPA  to  set  standards 
for  reduciag  emissions  of  controlled 
substanoes  to  their  "lowest  achievable 
level"  inciuding  "requirements  to  use 
alternative  substances."  EPA  believes 
that  where  products  using  class  I 
substances  have  adequate  quantities  of 
substitutes  readily  available,  EPA  has 
the  authority  under  section  608  to 
require  reducing  emissions  of  controlled 
substances  to  the  lowest  achievable 
level  of  zero.  Hiis  would  amount  to  an 
effective  ban  on  the  use  of  controlled 
substances  in  those  products  quite  apart 
from  the  section  610  ban  on  nonessential 
products.  EPA  believes  that  the 
authority  onder  section  808  therefore 
overlaps  wUh  the  requirements  of 
section  WO  for  those  use  sectors  where 
substitutes  are  commercially  aveilable. 
and  is  referencing  it  here  in  support  of 
today's  proposal  to  implement  section 
610. 

III.  Proposed  Rule 

EPA  today  proposes  to  implement  the 
prohibition  reqoired  by  section  610  on 
the  sale  or  distribution  in  interstate 
coQBerce  of  specified  class  I  products 
and  other  nonessential  products.  EPA 
believes  that  the  term  "interstate 
commerce"  in  section  610  refers  to  the 
product's  entire  distribution  chain  up  to 
and  including  ^e  point  of  sale  to  the 
ultimate  consiuner.  As  such,  all  sale  and 
distribation,  including  retail  sale,  would 
be  prohibited  as  of  the  effective  date  of 
November  IS,  W92. 

EPA  briieves  ftat  there  is  sufficient 
time  before  the  final  regulation  goes  into 
effect  on  Nevember  15, 1992  for  retailers 
to  liqeidate  any  remaining  stocks  of 
prohibited  prodscts.  EPA  requests 
comment  on  eny  barriers  that  might 
prevent  uteflus  from  liquidating  such 
stocks  before  the  effective  date. 

A.  Specif  red  Gass  I  Products 

The  prohibitioa  oo  the  sale  and 
distribution  of  the  products  specified  in 
section  610(b)  (1)  and  (2)  is  required  at  a 
minimum.  EPA  believes  that  the  excise 
tax  on  CFCs  combined  with  the  scarcity 
created  by  the  limits  on  production  and 
imparts  lus  sufficiently  raised  the  price 
of  CFCs  eo  that  it  may  already  be  more 
economtca)  to  \ise  substitutes  in  the 
products  specified  by  section  610(b)  (1) 
and  (2).  Furtkenaore,  as  the  phase-out 
and  tax  pra^eM  toward  the  year  2000 
the  cost  of  vamg  CFCa  will  continue  to 
rise,  creating  an  increasing  incentive  to 


shift  to  alternatives.  EPA  proposes  the 
following  definitions  of  the  specified 
products,  both  in  terms  of  technical 
descriptions  and  commercial  examples. 

1.  CFC-PropeHed  Plastic  Party  Streamers 

EPA  found  only  one  type  of  product 
that  fits  the  description  "propelled 
plastic  party  streamers"  in  section 
601(b)(1).  String  confetti  is  a  household 
novelty  product  comprised  of  a  plastic 
resin,  a  solven  u  and  a  propellent  mixed 
together  in  a  pressurized  can.  When  the 
dispensing  nozzle  is  depressed,  blowing 
action  converts  ttie  resin  into  plastic 
foam  streamers  and  propels  them  a  few 
feet.  Once  popular  at  children's  parties, 
string  confetti  was  commonly  known  by 
its  commercial  name  "silly  string." 

String  confetti  was  originally 
manufactured  using  CFC-12  as  the 
blowing  agent.  However.  EPA  is 
unaware  of  any  company  that  currently 
uses  CFCs  in  this  type  of  product.  The 
use  of  CFC-12  in  s^ing  confetti  was  not 
prohibited  by  EPA's  1978  aerosol  ban 
because  technically  the  CFC  also  served 
as  an  active  mgredient  in  the  product 
and  not  exclusively  as  an  aerosol 
propellant  Manufacturers  switched 
initially  to  hydrocarbon  systems  but 
due  to  fianunability  concerns,  have 
since  moved  to  HCFC-22  systems. 
HCFC-22  is  a  dass  II  substance  witiii  an 
ozwie  depletion  potential  of  0iS5  (one 
twentieth  of  CPC-12).  (See  Hstiiig  notice 
of  ozone  depleting  substances  56  FR 
2420:  famiaiy  22, 1991.) 

Vermont  and  Minnesota  have  cdready 
passed  laws  banning  the  sale  of  C7C- 
propelled  plastic  party  streamers.  EPA 
believes  that  since  the  tax  and  the  limits 
on  supply  will  continue  to  raise  the  cost 
of  CFCs,  it  is  unlikely  that  they  would 
again  be  used  to  propel  string  confetti. 
Nonetheless,  as  required  by  the  statute, 
EPA  today  proposes  to  prohibit  the  sale 
or  distribution  of  any  CFC-propelled 
plastic  party  streamers. 

2.  CFC-Propelled  Noise  Horns 

A  noise  horn  is  generally  regarded  as 
a  product  from  which  the  high 
dispensing  pressure  of  a  propellant 
produces  a  loud  piercing  sound  that  can 
travel  long  distances.  EPA  is  aware  of 
several  products  that  could  fit  the 
description  of  "noise  horns"  in  section 
610(b)(1),  including  marine  safety  noise 
horns,  sporting  event  noise  horns, 
personal  safety  noise  horns,  wall- 
mounted  industrial  noise  horns  used  as 
alarms  in  factories  and  other  work 
areas,  and  intruder  noise  horns  as 
alanns  in  homes  and  cars. 

Boaters  have  commonly  used  noise 
horns  propelled  by  CFC-12  to  meet  U.S. 
Coast  Cuard  Navigation  Rules 
mandating  that  a  signalling  device  be 


aboard  vessels  of  all  sizes  in 
intematioad  and  inland  waters.  One  of 
the  largest  manufacturers  of  such 
"marine  safety"  noise  horns  reported 
that  all  of  its  horn  products  except  for 
the  smaDesl  canister  (2.1  ounces]  had 
either  been  reformulated  to  use  HCFC- 
22  or  dropped  from  the  product  line. 
According  to  this  manufacturer,  the 
reason  that  CPG-12  a  still  used  in  its 
smallest  canister  is  that  the  Department 
of  Transportation  (DOT)  has  not  yet 
approved  a  canister  of  that  size  to 
acconnnodate  Ae  different  pressure  of 
HCPC-22. 

EPA's  report  Alternative  Formulations 
to  Reduce  CPC  Use  in  U.S.  Exempted 
and  Excluded  Aerosol  Products  (1989) 
states  that  as  of  September  1989, 
"several  manofacterers"  of  noise  horns 
had  switched  from  ax>-12  to  HCFC-22. 
Noise  horns  propelled  with  HCFC-22 
meet  or  exceed  aH  Coast  Guard 
requirements  end  are  available  in 
canisters  as  small  as  4.5  oences.  EPA 
believes  that  4.S  omioe  canisters  are 
sufficiently  small  to  satisfy  consumer 
needs  for  all  recreational,  boating, 
automotive  and  hone  eses,  and  should 
not  cost  significantly  more  tiian  the 
ciurently  available  2.1  ounce  size  that 
uses  CFC-12.  Other  alternative 
propellants  for  noise  horns  include 
HCPC-142k  (in  a  oaxtae  with  HCTC- 
22),  hydrocaibont.  and 
hydrofluorocarbon  (WC)  -134a. 
Hydrocarbons  have  tuA  been  conum^y 
used  due  to  fiammability  concerns. 
HFC-134a  appears  promising  as  a  non- 
chlorinated  substihite  that  unlike 
HCJ'C-22  poses  no  threat  to  the  ozone 
layer.  HFC-134a  has  recently  become 
available  in  limited  commercial 
quantities. 

Other  products  iHopelled  with  CFCs 
that  appear  to  fit  the  description  of 
"noise  horns"  in  section  610(b)(1) 
include  sporting  event  noise  horns, 
personal  safety  noise  horns,  wall- 
mounted  industrial  noise  horns  used  as 
alarms  in  factories  and  other  work 
areas,  and  iatreder  noise  horns  used  as 
alarms  in  hooMS  and  cars.  The 
availability  of  subsMutes  for  these  other 
noise  honi  products  u  sisular  to  that  of 
the  marine  safety  aetse  horns.  In  fact 
the  same  noise  horn  product  may 
perform  aeveni  of  thie  uses  listed  above 

The  use  of  CFC-12  in  noise  horns  was 
not  prohibited  by  the  1978  aerosol  ban 
because  the  CFC  served  as  the  sole 
ingredient  in  the  pradact  and  not 
exclusively  as  a  pm^iellant.  However, 
Vermont  and  Minnesota  have  since 
passed  laws  kanniog  ihe  sale  of  CFC- 
propdled  aoise  horns.  As  with  the  party 
streamers.  EPA  brieves  that  the  tax  and 
the  limits  on  supfJy  have  sufficiently 
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raised  Ak  price  of  CFCs  so  that  it  may 
already  be  more  economical  to  use 
subsfitntes  in  noise  homs. 

EPA  today  proposes  to  ban  all  noise 
homs  propelled  with  CFCs.  EPA 
recognizes  diat  some  uses  of  noise  homs 
are  intended  for  safety.  However,  EPA 
believes  that  the  current  and  potential 
availability  of  effective  substitutes 
(including  either  the  use  of  a  different 
propellant  or  a  slightly  larger  canister 
pending  DCTT  approval  of  the  smallest) 
underscores  the  statutory  intent  to 
prohibit  the  sale  and  distribution  of  any 
CFC-propelled  noise  homs. 

3.  CFC-containing  Cleaning  Fluids  for 
Noncommercial  Electronic  and 
Photographic  Equipment 

Cleaning  fluids  are  generally  used  to 
remove  oxides,  contaminants,  dust,  dirt 
oil,  airborne  chemicals,  fingerprints,  and 
fluxes  (the  waste  produced  during 
soldering)  from  electronic  and 
photographic  equipment.  These  fluids 
can  be  comprised  of  CFCs,  HCFCs, 
methyl  chloroform  or  alcohols  either 
alone  or  in  mixtures. 

EPA  has  identified  several  products 
that  could  be  considered  CFC- 
containing  cleaning  fluids  for  the  uses 
described  in  section  610(b)(2).  These 
products  iaXL  into  four  broad  categories: 
solvent  wipes  containing  CFC-113  (pre- 
moistened  ck»tlis),  liquid  packaging 
contaiiutg  OPC-llS  (applied  with  a  cloth 
or  other  applicator),  soWent  sprays 
containi^  CFC-113  and/or  CFC-ll 
(spEfyed  from  a  pressurized  container 
ttu-oi^  a  noEile  or  tube),  and  gas 
sprays  obntaiaiag  CFC-12  (pressurized 
fluid  released  as  a  gas  to  physically 
blow  particles  from  a  surface).  The 
specific  intended  noncommercial  uses  of 
these  cleaning  fluid  products  include 
tape  and  computer  disk  head  cleaners, 
circuit  and  contact  cleaners,  film  and 
negative  cleaners,  flux  removers,  and 
camera  lens  and  computer  keyboard 
dusters. 

In  identifying  products  that  could  be 
affected  by  the  requirements  under 
section  610(b)(2),  EPA  recognizes  the 
specification  made  by  Congress  that 
only  noncommercial  uses  of  these 
cleaning  fluids  are  affected  by  this 
particular  prohibition.  This  distinction 
roughly  mirrors  the  exemption  to  the 
1978  aerosol  ban  granted  by  EPA  for 
"nonconsumer  articles  used  as  cleaner- 
solvents,  lubricants  or  coatings  for 
electrical  or  electronic  equipment"  (See 
final  rule  Msrdi  17. 1978;  53  FR 11324.) 
However,  as  noted  above,  the  1978  ban 
applied  only  to  aerosol  propellent  uses 
of  CFCs.  Odta  noncommercial  CFC- 
containing  cleaning  fluids  affected  by 
8e(;tion  610(bK2).  including  non-aerosol 
pressurized  dispensers,  were  not 


prohibited  in  1978  because  the  CFCs 
were  not  technically  acting  as  aerosol 
propellents. 

Vermont  and  Oregon  have  passed 
laws  banning  die  sale  of  non- 
commercial cleaning  fluids  containing 
CFCs.  EPA  believes  (hat  the  tax  and  the 
limits  on  supply  are  providing  a 
continual  incentive  for  users  of  CFCs  in 
noncommercial  cleaning  fluids  to  switch 
to  altematives. 

EPA  today  proposes  several  options 
to  implement  the  qiecific  requirements 
of  section  610(bK2)  to  prohibit  the  sale 
or  distribution  of  CFC-containing 
cleaning  fluids  for  noncommercial  use 
without  disrupting  die  sale  or 
distribution  of  these  same  cleaning 
fluids  for  commercial  use.  Since 
commercial  and  noncommercial 
photographic  and  electronic  equipment 
are  frequently  the  same  products  used  in 
different  contexts  (e.g.,  the  same 
computer  could  be  used  in  either  a 
commercial  or  a  noncommercial  setting) 
noncommercial  use  of  cleaning  fluids 
could  be  difficult  to  distinguish  from 
commercial  use  at  the  point  of  sale. 
EPA's  options  are  intended  to  address 
this  potential  difficulty.  These  options 
are  discussed  below  individually,  but 
are  not  necessarily  mutually  exclusive 
to  the  extent  diat  two  or  more  options 
could  be  coordinated. 

The  first  option  is  to  require  that  all 
CFC-containing  cleaning  fluids  be  sold 
in  bulk  (i.e..  eidier  in  large  cans  or  in 
cases  of  small  cans).  The  rationale 
behind  this  option  is  that  most 
commercial  users  of  these  cleaning 
fluids  would  likely  require  greater 
amounts  than  a  noncommercial  user, 
and  that  most  noncommercial  users 
would  not  likely  buy  bulk  quantities  due 
to  the  higher  cost.  A  problem  with  this 
approach,  however,  is  that  some 
commercial  users  may  only  need  small 
amounts  of  these  cleaning  fluids  EPA 
would  not  want  to  encourage  waste  of 
available  CFCs  or  add  unnecessarily  to 
their  cost  where  there  may  l;e  a 
legitimate  commercial  need. 
Additionally,  while  the  increased  cost  of 
bulk  sales  would  be  an  incentive  for 
noncommercial  users  not  to  buy  the 
CFC-containing  cleaning  fluids,  they 
would  not  in  any  way  be  prevented  from 
doing  so. 

A  second  option  is  to  prohibit  the  sale 
of  CFC-containing  cleaning  fluids  by 
outlets  that  are  predominantly  oriented 
toward  noncommercial  users.  In  this 
way,  typical  sources  of  these  cleaning 
fluids  for  noncommercial  users  would  no 
longer  have  diem  available.  One 
national  retafl  chain  of  noncommercial 
electronic  equipment  has  already 
pledged  to  stop  carrying  CFC-containing 
cleaning  fluids. 


The  chief  problem  with  this  option  is 
developing  a  definition  for 
"predominanUy  oriented  to 
noncommercial  users."  While  some 
retail  stores  would  cleariy  fit  this 
description,  there  would  inevitably  be 
situations  where  it  is  difficult  to  make  a 
determination  (e.g.,  a  distributor  that 
sells  wholesale  to  commercial  users  but 
also  has  a  window  for  retail  sales).  In 
addition,  some  commercial  users  might, 
be  purchasing  their  supplies  from  outlets 
that  are  generally  thought  to  be  for 
noncommercial  users.  Finally,  as  in  the 
first  option,  there  would  be  no 
mechanism  to  actually  prevent  a 
noncommercial  user  from  buying  the 
cleaning  fluids. 

A  third  option  is  to  require  either 
check-out  signs  in  stores  or  warnings  on 
the  labels  of  all  CFC-containing  cleaning 
fluids  indicating  that  they  are  intended 
for  commercial  use  only.  EPA  believes 
that  labeling  will  be  an  important  aspect 
of  its  Stratospheric  Ozone  Protection 
Program  and  is  currently  developing  a 
proposal  to  implement  the  labeling 
requirements  in  section  611  of  the  Clean 
Air  Act  as  amended.  However, 
additional  labeling  could  be  costly  and 
anecdotal  evidence  suggests  that  when 
consumers  see  a  product  labeled  "for 
commercial  use  only"  they  may  actually 
be  more  likely  to  purchase  the  product 
because  they  think  that  it  is  more 
effective  that  a  standard  consumer 
product.  Once  again,  even  with  a  label, 
a  noncommercial  user  would  still  be 
able  to  buy  the  cleaning  fluid. 

A  fourth  option  is  to  require 
recordkeeping  by  the  distributors  of 
CFC-containing  cleaning  fluids  at  the 
point  of  sale,  documenting  the  fact  that 
they  were  sold  only  to  commercial 
users.  EPA  believes  that  this  is  the  best 
approach  to  effectuate  the  required  ban 
on  the  noncommercial  use  of  these 
cleaning  fluids.  A  paper  trail  of  this  sort 
already  exists  in  many  cases  for  tax 
purposes  or  as  part  of  standard  business 
practices.  EPA's  additional 
recordkeeping  requirement  could  be 
small  enough  as  not  to  present  an 
unreasonable  burden  and  broad  enough 
to  be  fulfilled  by  the  tax  or  business 
records  where  they  are  already  kept. 

For  example,  the  information  needed 
by  EPA  to  verify  that  the  sale  of  the 
cleaning  fluid  was  to  a  commercial  user 
would  be  the  following:  (1)  Name  of  the 
person  or  business;  (2)  business  address: 
(3)  commercial  identification  number;  (4) 
date  of  transaction;  and  (5)  quantify  of 
product  purchased.  The  commercial 
identification  number  requirement  could 
be  fulfilled  by  one  of  several  options, 
including  a  federal  employer 
identification  number  (EIN).  a  state 
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sales  tax  exemption  number  or  local 
business  license  number.  Under  this 
option,  consumers  without  a  commercial 
identification  number  would  be  unable 
to  purchase  CFC-containing  cleaning 
fluids. 

Nearly  all  stales  have  sales  tax  and 
require  recordkeeping  for  commercial- 
use  and  resale  exemptions.  The 
additional  burden  on  distributors 
already  keeping  these  records  for  tax 
purposes  would  be  very  small.  The 
recordkeeping  burden  for  those 
distributors  operating  in  states  without 
sales  tax  would  be  slightly  greater,  but 
EPA  believes  that  it  would  still  be 
minimiil. 

The  distributor  would  be  required  to 
retain  this  information  for  each 
customer  buying  CFC-containing 
cleaning  fluids.  For  the  purposes  of 
today's  proposed  rulemaking,  EPA 
proposes  to  define  the  term  "distributor" 
as  the  seller  of  a  product  to  its  ultimate 
consumer.  This  ultimate  consumer  could 
generally  be  considered  either  a 
commercial  or  noncommercial  user  of 
the  product.  Under  today's  proposed 
regulation,  however,  distributors  would 
only  be  permitted  to  sell  CFC-containing 
cleaning  fluids  to  commercial  users  with 
one  of  the  identiHcation  numbers 
specified  above.  Included  in  this 
definition  would  be  both  domestic 
distribution  and  distribution  for  export 
from  the  United  States. 

The  information  could  be  kept  by  the 
distributor  as  part  of  tax  exemption 
paperwork,  computer  files  or  other 
existing  business  records.  The 
recordkeeping  required  on  a  transaction- 
by-transaction  basis  would  then  be 
tallied  and  balanced  against  total 
purchases  of  CFC-containing  cleaning 
fluids  by  the  distributor  as  a  compliance" 
check. 

Alternatively,  the  recordkeeping 
requirement  could  be  limited  to  just  the 
following:  (1)  Name  of  the  person  or 
business;  (2)  business  address;  (3) 
commercial  identification  number;  and 
[i]  date  of  first  transaction.  Under  this 
approach,  new  records  would  not  have 
to  be  completed  at  every  transaction  but 
commercial  use  information  would  have 
to  be  renewed  every  year  in  order  to  be 
considered  valid.  In  other  words,  one 
record  for  each  commercial  buyer  of 
CFC-containing  cleaning  fluids  would 
fulfill  EPA's  proposed  requirement  for 
one  full  year  after  the  information  is 
recorded.  Thus  the  recordkeeping 
burden  on  industry  would  be  negligible. 
After  one  year,  the  record  for  each 
commercial  buyer  would  have  to  be 
renewed  in  order  to  insure  that  the 
information  is  still  accurate.  Under 
either  approach  to  this  fourth  option,  the 


distributor  would  be  required  to  keep 
the  records  on  file  for  three  years. 

While  requiring  transaction-specific 
recordkeeping  places  a  greater  burden 
on  industry  than  annual  recordkeeping, 
eliminating  transaction  specific 
information  could  hinder  the  necessary 
comphance  monitoring  of  the  ban  on 
noncommercial  sales.  EPA  specifically 
requests  comment  on  the 
appropriateness  of  including 
transaction-specific  information  in  the 
recordkeeping  requirement. 

The  total  volume  of  CFCs  used  in  the 
U.S.  in  1988  for  both  commercial  and 
noncommercial  cleaning  fluids  for 
electronic  and  photographic  equipment 
was  approximately  3000  metrir  tons,  or 
less  than  0.8  percent  of  the  total  use  of 
class  I  substances  (weighted  for  ozone- 
depletion  potential).  EPA  estimates  that 
noncommercial  sales  represented  a 
small  but  not  insignificant  fraction  of 
this  total  1988  use  estimate  and  that 
total  sales  have  dropped  since  1988  due 
to  the  tax  and  the  scarcity  of  CFCs 
caused  by  the  phase-out  regulations.  As 
a  result,  the  current  sales  of  commercial 
cleaning  fluids  for  electronic  and 
photographic  equipment  are  likely  to  be 
substantially  lower  than  the  1988  level. 

As  with  the  party  streamers  and  noise 
horns,  EPA  believes  that  the  excise  tax 
on  CFCs  combined  with  the  scarcity 
created  by  the  limits  on  production  and 
imports  have  already  raised  the  price  of 
CFCs  sufficiently  so  that  it  may  no 
longer  be  economical  to  use  them  as 
cleaning  fluids  for  noncommercial 
equipment.  EPA  is  therefore  proposing 
to  implement  the  required  ban  through 
option  four  described  above.  However, 
EPA  is  especially  interested  in 
comments  regarding  the  above  options, 
including  EPA's  proposed  recordkeeping 
requirement,  or  additional  options  for 
distinguishing  between  commercial  and 
noncommercial  use  of  CFC-containing 
cleaning  fluids. 

B.  Other  Class  /Products 

Section  610(b)  requires  EPA  to 
identify  and  prohibit  the  sale  or 
distribution  of  nonessential  products 
releasing  class  I  substances.  The  statute 
requires  that,  at  a  minimum,  the 
prohibition  apply  to  the  above  specified 
products  and  "other  consumer  products" 
releasing  class  I  substances  determined 
by  EPA  to  be  nonessential.  Criteria  for 
EPA  to  consider  in  determining  whether 
a  product  is  nonessential  are  listed  in 
section  610(b)(3).  Below,  EPA  first 
reviews  the  1978  ban  on  aerosols  using 
CFCs  as  propellants  and  then  proposes 
an  explanation  of  the  criteria  listed  in 
section  610(b)(3),  a  definition  of  the  term 
"product,"  and  specific  products  EPA 
believes  may  fit  the  criteria. 


1.  Criteria  Under  the  1978  Aerosol  Ban 

EPA  previously  addressed  the  issue  of 
nonessential  products  releasing  ozone- 
depleting  substances  during  the 
development  of  its  1978  ban  on  aerosol 
propellant  uses  of  CFCs  under  the  Toxic 
Substances  Control  Act  (TSCA).  Since 
the  criteria  developed  to  determine 
which  products  were  essential  and 
nonessential  for  that  rule  have  already 
undergone  public  debate  and  discussion, 
EPA  beireves  that  it  could  be  useful  to 
review  and  make  reference  to  them 
here. 

The  criteria  used  by  EPA  to  determine 
which  products  should  be  exempted 
'  from  the  1978  ban  as  "essential  uses" 
were  as  follows:  (1)  Nonavailability  of 
alternative  products:  (2)  economic 
significance  of  the  product  including  the 
economic  effects  of  removing  the 
product  from  the  market;  (3) 
environmental  and  health  significance  of 
the  product;  and  (4)  effects  on  the 
"quality  of  life"  resulting  from  no  longer 
having  the  product  available  or  using  an 
alternative  product.  (See  reference 
Essentia]  Use  Determinations — Revised, 
1978.) 

The  background  document  supporting 
the  1978  ban  states  that  when^  granting 
"essential  use"  exceptions,  EPA 
believed  that  no  single  factor  was 
sufficient  to  determine  that  a  product  or 
particular  use  was  essential.  'The 
nonavailability  of  substitutes  alone,  for 
example,  was  not  su^icient  for  EPA  to 
exempt  a  product.  The  product  also  had 
to  provide  an  important  societal  benefit 
to  obtain  an  "essential  use"  exemption. 
If  an  alternative  did  exist,  however,  EPA 
decided  that  it  was  not  necessary  to 
make  any  judgements  concerning  the 
other  criteria. 

In  other  words,  if  EPA  determined 
that  an  aerosol  product  had  an  available 
alternative,  EPA  did  not  need  to  make  a 
determination  on  whether  its  purpose 
was  or  was  not  important  in  order  to 
deny  any  petition  for  exemption  for  that 
product  under  the  1978  rule. 

2.  Criteria  Under  Section  610(b)(3) 

Section  610(b)(3)  instructs  EPA  to 
consider  the  following  criteria  in 
determining  whether  a  product  is 
nonessential:  "The  purpose  or  intended 
use  of  the  product,  the  technological 
availability  of  substitutes  for  such 
product  and  such  class  I  substance, 
safety,  health,  and  other  relevant 
factors."  The  statute  requires  EPA  to 
consider  each  criterion  but  does  not 
outline  either  a  ranking  or  a  calculus  for 
comparing  their  rela^ve  importance.  Nor 
does  the  statute  require  that  any 
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minimum  standard  within  each  criteria 
be  met 

EPA  believes  diat  all  criteria  specified 
in  the  Act  should  be  considered  together 
in  determining  if  a  product  is 
nonessential.  Further  discussion  of  the 
defmition  of  Ae  term  "product"  and 
strategies  for  identifyiiig  nonessential 
products  can  be  found  in  part  in.B.3 
below. 

The  criteria  specified  by  section 
610(bM3)  for  the  Agency  to  consider  in 
determining  whether  a  product  is 
nonessential  may  interrelate  and 
overlap  to  some  degree.  These  criteria 
are  discussed  in  turn  below. 

a.  The  purpose  or  intended  use  of  the 
product  EPA  proposes  that  diis  criterion 
address  whether  the  product  is 
sufficiently  important  so  that  the  danger 
from  the  continued  use  of  a  class  I  . 
ozone-depleting  substance  is 
outweighed,  or  sufficiently  imimportant 
so  that  evoi  a  lack  of  available 
substitutes  migjit  not  prevent  the 
product  from  being  considered 
nonessential.  For  example,  Congress 
seems  to  consider  that  the  purpose  or 
intended  use  of  medical  products  is 
important  enough  to  preclude  EPA  from 
banning  as  nonessential  any  medical 
product  without  an  "effective 
alternative"  (see  defmition  in  part  II.D.) 
but  that  party  streamers  are  not 
important  enough  to  warrant  the 
continued  use  of  CFCs  regardless  of  the 
avail^ihty  of  substitutes. 

However,  the  other  examples  of 
nonessential  products  cited  by  Congress 
for  EPA  to  ban  at  a  minimum  do  not 
provide  as  clear  cut  an  illustration  of 
this  criterion.  Noise  horns,  for  example, 
are  primarily  used  for  safety  reasons. 
Nor  is  the  use  of  cleaning  fluids  on 
noncommercial  photographic  and 
electronic  equipment  generally 
considered  to  be  "frivolous."  EPA 
believes  that  these  examples  of 
nonessential  products  provided  by 
Congress  show  that  while  it  is  critical  to 
consider  the  purpose  or  intended  use  of 
a  product  along  with  the  other  specified 
criteria.  Congress  did  not  intend  to  limit 
EPA's  authority  solely  on  the  basis  of 
intended  use. 

A  possible  corresponding  criterion 
from  the  1978  aerosol  ban  is  the  effect 
on  the  "quality  of  life"  resulting  from  no 
longer  having  the  product  available  or 
using  an  alternative.  As  discussed 
above,  the  product  had  to  provide  an 
important  societal  benefit  for  EPA  to 
grant  an  exemption  from  the  1978  ban 
even  if  the  product  did  not  have  an 
available  alternative.  For  the  ban  under 
section  B10(b)(3}.  EPA  could  similarly 
consider  impacts  on  the  quality  of  life 
by  a  product  using  a  class  I  substance, 
by  the  product's  switch  to  a  substitute 


chemical  or  process,  or  its  removal  from 
the  market  entirely. 

EPA  believes  that  the  extent  to  which 
manufacturers  of  a  product  have  already 
switched  out  of  class  I  substances  is  a 
relevant  indicator  for  this  criterion.  If, 
for  example,  the  great  majority  of 
manufacturers  have  already  shifted  to 
substitutes,  tiie  use  of  a  class  I 
substance  in  that  product  could  be 
considered  by  EPA  as  nonessential. 

The  distinction  between  a 
"nonessential  product"  and  a 
"nonessential  use  of  class  I  substances 
in  a  product"  is  also  relevant  to  this 
criterion.  While  foam  cushioning 
products  for  beds  and  furniture  are  not 
"frivolous",  for  example,  the  use  of  a 
class  I  substance  in  the  manufacturing 
process  of  foam  cushioning  where 
substitutes  are  readily  available  could 
be  considered  nonessential. 

b.  The  technological  availability  of 
substitutes  for  such  products  and  for 
such  class  I  substances.  EPA  proposes 
that  this  criterion  addresses  the 
existence  and  accessibility  of 
alternative  products  or  alternative 
chemicals  for  use  in  products  releasing 
class  I  substances.  EPA  believes  that  the 
phrase  "technological  availability" 
includes  both  currently  available 
substitutes  (i.e.,  presently  produced  and 
sold  in  commercial  quantities)  and,  in 
certain  cases,  potentially  available 
substitutes  (i.e.,  determined  to  be 
technologically  feasible, 
environmentally  acceptable  and 
economically  viable,  but  not  yet 
produced  and  sold  in  commercial 
quantities).  EPA  recognizes,  however, 
Uiat  the  current  availability  of 
substitutes  would  be  more  compelling 
than  potential  availability  of  substitutes 
in  determining  whether  a  product  is 
nonessential. 

Tlie  corresponding  aiterion  from  the 
1978  ban  is  the  "nonavailability  of 
alternative  products."  In  its  supporting 
documentation,  EPA  stated  that  this  was 
the  primary  criterion  for  determining  if  a 
product  had  an  "essential  use"  under 
the  1978  rule.  EPA  emphasized 
however,  that  the  absence  of  an 
available  alternative  did  not  alone 
disqualify  a  product  from  being  banned. 

With  regard  to  the  criteria  for 
prohibiting  nonessential  products  as 
required  by  the  Clean  Air  Act,  EPA 
today  proposes  to  consider  together 
each  criterion  specified  in  section 
610(b)(3)  for  every  product  it  proposes 
as  nonessential  The  availability  of 
substitutes  is  clearly  a  critical  criterion 
for  determining  if  a  product  is 
nonessential,  bi  certain  cases,  a 
substitute  that  is  techaologically 
feasible,  environmentally  acceptable 
and  economically  viable,  but  notyet 


produced  and  sold  in  commercial 
quantities,  may  meet  this  criterion.  EPA 
believes  that  where  substitutes  are 
available,  the  use  of  controlled 
substances  could  be  considered 
nonessential  even  in  a  product  that  is 
extremely  important 

It  should  not  be  construed  that  EPA 
necessarily  advocates  all  substitutes 
that  are  currently  being  used  in  place  of 
CFCs  in  the  products  EPA  identifies  as 
nonessential.  Some  manufacturers  have 
switched  from  CFCs  to  substitutes 
which  may  have  serious  health  and 
safety  concerns.  EPA  will  be  looking 
carefully  at  the  relative  risks  and  merits 
of  different  substitutes  for  ozone- 
depleting  substances  when  it  devek>ps 
regulations  to  implement  section  612    - 
(Safe  Alternatives). 

c.  Safety  and  health.  These  two 
criteria  could  be  interpreted  as  relating 
to  the  effects  of  the  products  rpleasing 
class  I  substances  or  their  substitutes  on 
humans  and  the  environment.  Included 
in  this  inteipretation  could  be  direct  and 
indirect  effects  of  product  use,  and  the 
direct  and  indirect  effects  of 
alternatives,  such  as  ozone-depletion 
potential,  flammability.  toxicity, 
corrosivity,  global  warming  potential 
energy  efficiency,  ground  level  air 
hazards,  et  cetera. 

EPA  does  not  propose  to  attempt  to 
develop  a  formula  or  ranking  factors  for 
comparing  these  diverse  safety  and 
health  issues.  Such  an  exercise  would 
be  beyond  the  scope  of  this  rulemaking. 
EPA  proposes  instead  to  consider  the 
above  issues  relating  to  safety  and 
health  in  a  qualitative  manner  without 
attempting  to  draw  conclusions  about 
their  relative  importance. 

This  criterion  would  highlight  for  the 
purpose  of  this  rulemaking  given  its  tight 
time  frame,  any  specific  safety  and 
health  issues  relating  to  the  product's 
use  of  class  I  substances  and  its 
alternatives  of  which  EPA  is  currently 
aware.  If  any  safety  or  health  issues 
prevented  a  substitute  from  being  used 
in  a  given  product,  EPA  proposes  that  it 
would  then  consider  that  substitute  to 
be  "unavailable"  at  this  time  for  that 
specific  product  or  use.  As  EPA 
develops  expertise  in  assessing  the 
trade-offs  of  any  potential 
environmental  hazards  posed  by 
substitutes  for  ozone-depleting 
substances,  it  may  revisit  this  issue  for 
the  purpose  of  banning  other  products 
or,  as  stated  above,  take  action  under 
section  612. 

d.  Other  relevant  factors.  The  one 
remaining  criterion  from  the  1978  ban 
not  yet  addressed  in  today's  proposal  is 
the  "economic  signiGcance  of  the 
product."  Section  610(b)(3)  does  not 
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specify  that  EPA  must  consider  the 
economic  impact  of  bahning  a  product, 
but  the  Agency  believes  that  it  is  not 
precluded  from  doing  so  as  an  "other 
relevant  factor." 

In  considering  the  immediate 
economic  impact  of  banning  the  use  of  a 
class  I  substance  in  a  product,  EPA 
proposes  to  compare  the  coat  of  the 
possible  substitutes  and  the  cost  of  the 
class  I  substance,  including  the  effects 
of  the  excise  tax  and  the  scarcity  in  the 
supply  of  class  I  substances  created  by 
the  limits  on  production  and  importation 
under  the  Clean  Air  Act  and  the 
Montreal  Protocol.  EPA  believes  that  in 
many  cases  the  tax  and  supply  limits 
have  abeady  provided  a  compelling 
incentive  for  manufacturers  using  class  I 
substances  to  switch  to  substitutes.  EPA 
also  proposes  to  consider  manufacturing 
costs  associated  with  using  substitutes 
or  switching  to  alternative  market  lines. 
Finally  EPA  proposes  to  consider  the 
societal  costs  of  eliminating  the  product 
altogether  where  relevant. 

Another  relevant  factor  apart  from 
economic  impact  that  EPA  proposes  to 
consider  is  the  effect  of  state  of  local 
laws  prohibiting  the  use  of  certain 
substances  commonly  used  as 
substitutes  for  ozone-depleting 
chemicals.  For  example,  Massachusetts, 
New  Jersey,  and  California  all 
specifically  limit  the  use  of  methylene 
chloride  which  is  used  as  a  CFC- 
substitute  for  some  flexible  foam 
products.  Other  areas  have  limits  on  the 
general  emissions  of  volatile  organic 
compounds  (VOCs).  If  the  only  available 
substitute  for  the  use  of  a  class  I 
substance  in  a  product — including  both 
alternative  chemicals  and  product 
substitutes — were  a  chemical  whose  use 
was  prohibited  in  certain  areas,  EPA 
would  consider  that  substitutes  were 
unavailable  for  that  product  in  those 
areas.  As  stated  above,  however,  the 
lack  of  available  substitutes  does  not 
automatically  disqualify  a  product  from 
being  prohibited  as  nonessential. 

3.  Definition  of  the  Term  "Product" 

Section  610(b)  requires  EPA  to 
"identify  nonessential  prtM/ucte  that 
release  class  I  substances  into  the 
environment  (including  any  release 
occurring  during  manufacture,  use, 
storage,  or  disposal)  and  prohibit  any 
person  from  selling  or  distributing  any 
such  product,  or  offering  any  such 
product  for  sale  or  distribution,  in 
interstate  commerce."  (Emphasis 
added.)  Section  610(b)(3)  goes  on  to 
state  that  at  a  minimum  the  prohibition 
shall  apply  to  "other  [class  Q  consumer 
products"  determined  to  be  nonessential 
considering  "the  purpose  or  intended 
use  of  the  product,  the  technological 


availability  of  substitutes  for  such 
product  and  such  class  I  substance, 
safefy,  health,  and  other  relevant 
factors."  An  understanding  of  the  term 
"product"  is  especially  important  for 
making  the  required  determinations 
based  on  the  criteria  in  section  610(b)(3) 
and  for  developing  a  strategy  for 
identifying  which  products  may  be 
nonessential. 

The  issue  with  regard  to  the  definition 
of  the  term  product  is  whether  only 
individual  items  are  affected  by  section 
610  or  if  nonessential  uses  of  class  I 
substances  are  also  affected.  Despite  the 
title  of  this  section  ("Nonessential 
products  containing 
chlorofluorocarbons").  the  statutory 
language  suggests  that  any  use  that 
might  "release  class  I  substances  into 
the.  environment  (including  any  release 
occurring  during  manufacture,  use, 
storage  or  disposal)"  would  be  relevant 
to  this  requirement. 

The  term  "product"  could  be  narrowly 
defined  as  only  individual  items  or  even 
brand  names  as  distinct  from  other 
brands  with  potentially  different 
intended  uses  or  available  substitutes. 
For  example,  a  12-ounce  can  of  CFC-12 
could  be  used  either  as  a  noise  horn  or 
to  recharge  a  car  air-conditioner. 
Following  the  requirements  of  title  VI,  a 
noise  horn  would  be  a  prohibited 
nonessential  product  but  the  commercial 
use  of  the  same  can  for  car  air- 
conditioning  would  be  permitted. 
Alternatively,  one  foam  product 
manufacturer  may  have  pledged  to 
phase-out  the  use  of  CFCs  from  its 
manufacturing  process  while  another 
manufacturer  of  a  comparably  used 
foam  may  not.  As  such,  the  scope  of  the 
term  product  could  arguably  be 
narrowed  to  such  an  extent  that 
significant  resources  would  be  required 
simply  to  begin  to  analyze  the 
nonessentialify  of  all  individual  types 
and  brands  of  products  releasing  class  I 
substances. 

However,  EPA  believes  that  a  broader 
definition  of  the  term  "product"  is 
equally  consistent  with  the  statutory 
language  and  much  more  congruous 
with  the  purposes  of  the  statute  as  a 
whole.  First  the  word  "product"  itself 
has  a  very  broad  definition  in  common 
dictionary  usage.  Second,  the  statutory 
mandate  to  consider  the  technological 
availability  of  substitutes  "for  such 
product  and  for  such  class  I  substance" 
clearly  indicates  congressional  intent  to 
focus  on  uses  of  class  I  substances  in 
categories  of  products  as'  well  as 
individual  products.  Finally,  the  overall 
purposes  of  title  VI  to  decrease  use  of 
ozone-depleting  substances  generally 


favors  a  broad  interpretation  of  the 
ambiguous  term  "product." 

Despite  the  potential  differences 
between  individual  items,  a  broader 
definition  of  the  term  "product"  also 
seems  to  make  more  practical  sense. 
EPA  simply  does  not  have  adequate 
resources  given  the  short  statutory 
rulemaking  schedule  to  pursue  the 
strategy  of'examining  each  of  the 
hundreds  of  thousands  of  individual 
types  and  brands  of  products  releasing 
class  I  substances.  Nor  would  it  make 
sense  to  do  so  even  if  EPA  had  infinite 
resources.  Substitutes  have  already 
been  identified  for  and  are  currently 
being  used  in  entire  categories  of 
products  which  once  used  class  I 
substances.  Therefore.  EPA  today 
proposes  that  both  the  continued  use  of 
class  I  substances  in  product  categories 
where  alternatives  are  available  and 
"frivolous"  individual  products  can  be 
considered  nonessential.  Thus,  EPA 
proposes  to  ban  nonessential  uses  of 
controlled  substances  under  this  section, 
allowing  for  essential  use  exemption  for 
specific  cases  within  the  product 
categories  where  alternatives  are  in  fact 
not  available. 

The  two  possible  definitions  of  the 
term  "product"  discussed  above  are 
rooted  in  two  of  the  criteria  required  by 
section  610(b)(3)  for  detemuning  what  is 
nonessential  and  lead  to  two  distinct 
strategies  for  identifying  products.  The 
first  criterion  ("purpose  or  intended  use 
of  the  product")  suggests  that  narrowly 
defined  individual  items  should  be 
analyzed  and  if  determined  to  be 
frivolous  then  they  would  be  banned. 
The  second  criterion  ("technological 
availability  of  substitutes")  suggests  that 
if  substitutes  are  available  for  a 
product — or  for  the  use  of  a  class  I 
substance  in  a  category  of  products — 
then  the  nonessential  use  ought  to  be 
banned,  even  if  the  product  category 
itself  is  not  "frivolous"  in  its  intended 
use. 

EPA  believes,  as  stated  above,  that  all 
criteria  specified  in  the  Act  should  be 
weighed  in  determining  if  a  product  is 
jionessential  and  today  proposes  that 
section  610  gives  authority  to  ban  both 
individual  "frivolous"  products  and 
nonessential  uses  of  class  I  substances 
in  products  that  may  or  may  not  be 
"frivolous." 

This  interpretation  of  the  definition  of 
the  term  "product"  in  section  610(b)(3) 
to  include  "use"  is  consistent  with  the 
requirement  specified  in  other  parts  of 
the  same  section.  EPA  believes  that  the 
required  ban  of  CFC-containing  cleaning 
fluids  for  noncommercial  electronic  and 
photographic  equipment  specified  by 
section  610(b)(2)  (see  IIIA.3.  above) 


UMI 
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demonstrates  the  intent  of  Con^ss  to 
include  specific  uses  in  its  defiidtion  of  a 
nonessential  product 

Furtiiennore.  section  610(d)  bans  "(A) 
any  aerosol  product  or  other  pressiirized 
dispenser  which  contains  a  class  II 
substance;  or  (B)  any  plastic  foam 
product  which  contains,  or  is 
manufactured  with,  a  class  II 
substance."  allowing  for  exemptions  in 
specific  cases.  All  aerosol  and  foam 
products  are  not  identified  as  being 
nonessential,  rather  the  use  of  class  II 
substances  in  these  two  categories  of 
use,  aerosols  and  foams,  is  banned. 

EPA's  1978  ban  of  products  using 
CFCs  as  aerosol  propellents  under 
TSCA  (see  above  and  March  17. 1978;  43 
FR 11318)  also  followed  this  same 
mechanism.  This  rule  prohibited  the 
manufacture,  processing  and 
distribution  in  commerce  of  all  fully 
halogenated  CFCs  for  "aerosol 
propellant  uses,"  except  for  those  EPA 
determined  to  be  essential 

Finally,  apart  from  the  ban  on 
nonessential  products,  section  608(a)(3) 
gives  EPA  additional  authority  to  set 
standards  for  reducing  emissions  of 
controlled  substances  to  their  "lowest 
achievable  level"  including 
"requirements  to  use  alternative 
substances."  An  alternative  to  banning 
the  nonessential  use  of  a  controlled 
substance  tmder  section  610  would  be  to 
require  the  reduction  of  emissions  for 
that  use  under  section  608  to  zero  by 
mandating  the  use  of  substitutes  where 
they  are  available. 

QPA  therefore  concludes  that  under 
the  authority  of  both  sections  610  and 
608,  it  is  appropriate  to  ban  nonessential 
uses  of  class  I  substances  as  well  as 
nonessential  products  releasing  class  I 
substances.  Both  of  these  strategies  are 
included  within  the  meaning  of  the  term 
"nonessential  products"  for  the 
purposes  of  this  rulemaking. 

4.  Proposed  "Other"  Products 

The  Agency  today  proposes  to 
prohibit  the  sale  and  distribution  of  two 
iH-oadly  defined  products  where  the 
emissions  of  certain  class  I  substances 
can  be  reduced  to  zero  based  upon  the 
availability  of  alternatives.  These 
proposed  product  categories  are:  flexible 
and  packa^sing  foam  using  CFGs;  and 
aerosols  and  other  pressurized 
dispensers  containing  CFCs.  In  addition, 
EPA  raises  for  public  comment  whether 
it  should  also  prohibit  the  sale  of 
residential  fire  extinguishers  containing 
halons.  Below.  EPA  defines  each  of 
these  products  and  then  ptesaits  an 
overview  of  how  eadi  product  meets  the 

criteria  specified  by  section  ei0(bM8) 
and  discussed  above  in  part  IILB.2. ' 
More  detailed  analyses  of  the  proposed 


"other"  products  to  be  prohibited  are 
provided  in  the  background  documents 
accompanying  this  rulemaking.  (See 
Docket  A-«-^.) 

In  determining  the  initial  list  of  which 
"other"  products  to  prohibit  under 
section  610,  the  Agency  reviewed  every 
major  use  sector  (although  not  each 
individual  product  or  brand)  of  each 
class  I  substance  (CFCs,  halons,  carbon 
tetradiloride  and  methyl  chloroform), 
including  refrigeration  and  air 
conditioning,  solvent  use,  fire 
extinguishing,  foam  blowing,  and 
aerosol  uses. 

Refrigeration  and  air^sonditioning, 
including  mobile  air-conditioning, 
represent  the  largest  total  use  of  class  I 
substances  in  the  United  States  (31.8 
percent  weighted  by  ozone-depletion 
potential  (ODP)  in  1987).  Substitutes  are 
currently  being  developed  for  all 
refrigeration  and  air-conditioning 
products.  EPA  believes  that  substitutes 
for  some  uses,  like  HFC-134a  in  mobile- 
air  conditioners,  are  very  close  to  being 
available.  However,  a  range  of  potential 
substitutes  for  other  refiigeration  and 
air-conditioning  uses  are  still  in  the 
process  of  being  evaluated.  EPA  did  not 
include  prohibitions  on  the  use  of  class  I 
substances  in  refrigeration  or  air 
conditioning  in  this  rulemaking  because 
these  uses  are  generally  considered  to 
be  very  important  and  conclusions  on 
the  appropriate  substitutes  are  not 
anticipated  to  be  available  within  the 
time-frame  of  this  rulemaking.  EPA 
plans  to  specifically  address 
refrigeration  and  air-conditioning  uses 
of  class  I  substances  under  its  upcoming 
regulations  to  fully  implement  the 
requirements  of  section  608  (Emissions 
Reduction). 

Solvent  uses  of  class  I  substances, 
including  commercial  electronics  de- 
fluxing,  precision  cleaning,  metal 
deaning  and  dry  cleaning,  also 
represent  a  significant  use  level  in  the 
U.S.  (21.7  percent  weighted  by  ODP  in 
1987).  Industry  has  identified  potentially 
available  substitutes  for  nearly  all  of  the 
himdreds  of  thousands  of  products 
cturently  manufactured  with  class  I 
solvents.  For  some  specific  products, 
including  printed  circuit  boards,  many 
companies  have  already  pledged  to 
phase-out  CFC  use  well  before  200a 
Tliese  scheduled  phase-out  dates  range 
bom  as  eariy  as  the  end  of  1991. 

EPA  believes  that  each  of  the 
identified  substitutes,  including  such 
alternative  solvents  as  alcohols  and 
HCFCs.  and  alternate  processes  as 
aqueous  and  semi^queous  cleaning,  "no 
clean"  assemblies,  controlled 
atmosi^ere  soldering  and  hydrocarbon/ 
Mirfactant  cleaning,  has  advantages  and 
disadvantages  to  consider.  EPA  also 


recognizes  that  the  use  of  these 
substitute  technologies  may  require 
capital  or  manufacturing  process 
changes  in  order  to  ensure  protection  of 
human  health  and  the  environment.  EPA 
is  not  addressing  solvent  use  in  today's 
proposed  regulations  because  the  sheer 
number  of  products  and  range  of 
potential  substitutes  (each  with  specific 
technical  and  health  and  safety  issues) 
makes  ithnpossible  for  EPA  to  conclude 
that  substitutes  are  currently  available 
for  those  uses  within  the  short  statutory 
time-frame  of  this  rulemaking.  EPA  will 
address  solvent  uses  of  class  I 
substances  imder  sections  608  and  612. 

EPA  examined  the  use  of  class  I 
substances  in  foam  products  and  is 
including  flexible  and  packaging  foam 
releasing  CFCs  in  today's  proposed 
rulemaking.  EPA  is  not  including 
insulating  foams  releasing  CFCs.  Unlike 
the  other  foam  types  which  have 
currently  available  substitutes,  the  1989 
United  Nations  Environment  Programme 
(UNEP)  technology  assessment 
estimated  that  only  10  to  50  percent  of 
CFC  use  in  insulating  foams  could  be 
reduced  by  1993.  (See  reference 
Technical  Options  Report.)  Rigid 
insulating  foams  using  CFCs  were 
specifically  exempted  from  the  excise 
tax  in  1990,  and  subject  only  to  a 
reduced  tax  until  1994.  The  required  ban 
on  the  use  of  class  II  substances  in  foam 
products  in  section  610(d)  also 
specifically  exempts  insulating  foams. 
As  a  result.  EPA  has  focused  on  the 
flexible  and  packaging  foams  for  today's 
proposed  rulemaking  and  will  address 
insulating,  foams  under  upcoming  rules 
implementing  sections  606  and  612. 
The  class  I  substances  released  by 
^  products  identified  by  EPA  in  today's 
'  notice  include  both  CFCs  and  halons. 
EPA  did  not  identify  any  products 
releasing  the  other  class  I  substances, 
carbon  tetrachloride  and  methyl 
chloroform,  in  today's  notice.  EPA 
estimates  that  in  the  U.S.  most  carbon 
tetrachloride  is  consumed  in  the 
production  process  of  CFCs.  The 
production  of  CFCs  and  other  class  I 
ozone-depleting  substances  is  already 
restricted  by  EPA's  regulations 
implementing  the  requirements  of 
section  604.  EPA  believes  that  is  has 
adequate  controls  under  its  current 
regulations  to  limit  the  production  of 
CFCs  and  does  not  today  propose  to 
further  restrict  the  use  of  carbon 
tetrachloride  in  this  process. 

Methvl  chloroform,  on  the  other  hand, 
is  widely  used  as  a  solvent  for  metal 
cleaning,  in  adhesives  and  coatings,  and 
in  aerosols.  Like  CFC-113,  methyl 
chloroform  is  used  in  hundreds  of 
thousands  of  different  products.  EPA 
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believes  that  substitutes  may  be 
available  for  many  of  the  current  uses  of 
methyl  chloroform.  Because  methyl 
chloroform  was  not  included  in  the 
original  1987  Montreal  Protocol  only 
limited  i;iformation  on  speci^c  uses  and 
substitutes  has  been  developed  to  date 
by  industry  and  the  Agency.  EPA 
intends  to  collect  more  information  on 
the  uses  of  methyl  chloroform, 
especially  in  aerosols  and  foams,  in  the 
near  future.  EPA  may  identify  products 
releasing  methyl  chloroform  as 
nonessential  as  part  of  its  rules 
promulgated  in  time  to  meet  the  required 
1994  ban  on  class  II  substances  in 
aerosols  and  foams.  EPA  may  also 
address  the  uses  of  methyl  chloroform 
under  sections  608  or  612. 

EPA  selected  the  products  identified 
in  today's  notice  for  the  following 
reasons-  First,  EPA  believes  that  they  all 
clearly  fit  the  criteria  specified  by 
section  610(b)(3)  based  upon  information 
and  analysis  the  Agency  already  had  or 
could  obtain  within  the  tight  regulatory 
time-frame  required  by  the  statute.  In 
fact,  all  the  identified  products  are 
relatively  well  defined  and  have  been 
the  subject  of  prior  federal  or  state  level 
rulemakings  or  voluntary  agreements  to 
limit  the  use  of  ozone-depletii^ 
substances. 

EPA  also  took  into  consideration  the 
prohibition  required  by  section  610(d)  on 
certain  products  releasing  class  II 
substances  which  goes  into  effect  in 
1994.  EPA  is  concerned  about  the 
potential  environmentally  adverse 
incentive  of  banning  the  use  of  class  II 
substances  in  certain  products  in  1994 
while  permitting  the  use  of  the  more 
harmful  class  I  substances  in  the  same 
products.  Thus,  the  statutory  prohibition 
in  section  610(d)  provided  further 
direction  in  choosing  products  on  which 
to  focus  at  this  time  under  section  610. 

Today's  proposal  may  not  be  the  only- 
determination  that  EPA  will  make 
regarding  products  releasing  class  I  or 
class  II  substances.  Due  to  the  tight 
statutory  time-frame,  EPA  did  not  have 
adequate  opportunity  to  focus  on  more 
complex  use  sectors  such  as  solvent  use 
or  on  chemicals  without  a  long  history  of 
regulation  such  as  methyl  chloroform. 
Should.EPA  propose  further  action,  a 
quantitative  assessment  of  costs  and 
benefits  as  required  by  Executive  Order 
12291  would  be  performed. 

EPA  intends  to  revisit  the  issue  of 
nonessential  products  in  time  to  meet 
the  required  deadline  for  the  ban  in  1994 
of  class  II  products  specified  by  section 
610(d).  To  this  end,  as  stated  above,  EPA 
plans  in  the  near  future  to  collect  more 
information  specifically  on  the  uses  of 
methyl  chloroform  and  class  II 
substances  in  foams  and  aerosols. 


EPA  believes  that  section  610  requires 
the  Agency  to  include  in  the  regulations, 
due  by  November  15, 1991,  only  those 
products  or  the  use  of  class  I  substances 
in  such  products  which  it  can  conclude 
are  nonessential.  Where  EPA  can  not  at 
this  time  make  such  a  determination,  it, 
is  not  required  to  include  those  products 
in  the  regulations.  However,  EPA 
beUeves  it  has  continuing  authority 
under  sections  610  and  301  of  the  Clean 
Air  Act  to  ban  at  any  time  in  the  future 
products  that  it  concludes  are 
nonessential. 

In  addition,  EPA  will  further  examine 
the  uses  of  class  I  and  class  II 
substances  in  its  upcoming  rulemakings 
to  implement  the  requirements  of  lowest 
achievable  emissions  and  the  use  of  safe 
alternatives  in  sections  608  and  612. 
Because  Title  VI  provides  several  tools 
to  regulate  the  use  of  ozone-depleting 
substances  and  their  substitutes,  the 
Agency  intends  to  utilize  whichever 
authority  is  most  appropriate  for  limiting 
emissions  in  each  use  sector. 

a.  Flexible  and  packaging  foam  using 
CFCs.  The  foam  plastics  manufacturing 
industries,  the  markets  their  products 
serve,  and  their  uses  of  CFCs  are 
extremely  varied.  CFCs-11.  -12,  -113  and 
-114have  all  been  used  to  some  extent 
in  the  manufacture  of  foam  plastic 
products,  which  include  building  and 
appUance  insulation,  cushioning  foams, 
packaging  materials,  floatation  devices 
and  shoe  soles.  According  to  UNEP's 

1989  Flexible  and  Rigid  Foams  Technical 
Options  Report,  the  foam  industry  used 
approximately  267.000  metric  tons  of 
CFCs  worldwide  in  1986,  representing  25 
to  30  percent  of  annual  global  CFC  use. 
EPA  beheves  that  the  level  of  CFC  use 
in  the  U.S.  for  many  foam  types  has 
decreased  dramatically  since  1986.  For 
some  foam  products,  the  use  of  CFCs 
has  already  been  completely  phased  out. 

CFCs  had  been  commonly  used  as 
blowing  agents  in  the  manufacturing 
process  of  many  foam  products  because 
they  have  suitable  boiling  points  and 
vapor  pressures,  low  toxicity,  very  low 
thermal  conductivity,  they  are  non- 
flammable, non-reactive,  and  they  had 
been  cost  effective.  The  excise  tax 
levied  by  Congress  in  1989  significantly 
raised  the  price  of  CFCs  (except  for  use 
in  the  manufacture  of  rigid  insulating 
foam,  which  was  exempt  from  the  tax  in 

1990  and  is  subject  to  a  greatly  reduced 
tax  of  approximately  $0.25  per  pound 
until  1994)  and  as  a  result  foam 
manufacturers  have  switched  to  non- 
CFC  substitutes  in  many  areas. 

Even  before  the  tax  went  into  effect 
several  groups  of  foam  manufacturers, 
including  the  Foodservice  and  Packaging 
Industry  and  the  Polyurethane  Foam 
AssociatioQ,  made  significant  voluntary 


strides  in  cooperation  with  the  Agency 
and  several  «)vironmental  groups  to 
eliminate  or  reduce  the  use  of  CFCs  in 
their  products  ahead  of  the  required 
phase-out  timetable.  In  addition,  one 
group  has  worked  with  the  Agency  to 
develop  and  make  available  an  in-depth 
description  of  technical  options  to 
achieve  these  reductions.  (See 
references  Handbook  for  Eliminating 
and  Reducing  Chlorofluorocarbons  in 
Flexible  Foams.)  Among  the  many 
commonly  used  substitutes  for  CFCs  in 
flexible  and  packaging  foam  are  HCFCs, 
hydrocarbons  and  methylene  chloride. 
(See  below.) 

The  1989  UNEP  report  provides 
technical  options  for  the  entire  foam 
industry  by  foam  type,  since  each  type 
has  a  distinct  set  of  product  and  process 
application  needs.  For  example,  an 
important  distinction  exists  between 
foam  plastics  where  the  cells  are  closed, 
trapping  the  blowing  agent  inside,  and 
those  with  open  cells  which  release  the 
blowing  agent  during  the  manufacturing 
process. 

For  the  purposes  of  today's  proposed 
rulemaking,  EPA  defines  "flexible  and 
packaging  foam"  as  the  following  foam 
types:  polyurethane  flexible  slabstock 
and  molded  foams,  rigid  polyurethane 
packaging  foam,  polyethylene  foam, 
polypropylene  foam,  and  extruded 
polystyrene  sheet  foams.  The  included 
polyurethane  foams  are  open  celled 
thermosetting  foams,  where  the  blowing 
agent  is  mixed  with  chemicals  which 
react  to  form  the  plastic.  The  other 
identified  foams  are  closed  cell 
thermoplastic  foams,  where  the  blowing 
agent  is  injected  mto  a  molten  plastic 
resin  which  hardens  upon  cooling. 

Other  types  of  foam  that  could  be 
interpreted  as  "flexible  and  packaging 
foam"  include  expanded  polystyrene 
foam  and  polyvinyl  chloride  foam. 
However,  the  1989  UNEP  report 
indicates  that  CFCs  were  never  used  in 
the  production  of  these  foam  types.  As  a 
result,  EPA  believes  that  it  is 
unnecessary  to  formally  prohibit  the  use 
of  CFCs  in  these  products  and  is  not 
today  proposing  to  include  them. 
However,  in  the  unlikely  event  that 
CFCs  are  used  in  the  manufacturing 
process  of  these  products  in  the  future. 
EPA  reserves  the  right  to  take  action 
under  this  section  to  prohibit  the  use  of 
CFCs  in  these  products  as  nonessentiaL 

EPA  raised  the  possibiUty  of  banning 
flexible  and  packaging  foams  first  in  its 
December  14, 1987  Proposed  Rule  (52  FR 
47489)  and  again  in  iU  August  12. 1988   , 
Advanced  Notice  of  Proposed 
Rulemaking  (S3  FR  30604).  Since  that 
time,  several  states  including  Oregon. 
Connecticut  and  Missouri  have  passed 
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laws  banning  certain  types  of  flexible 
and  packaging  foams  using  CFCs.  Of  the 
foam  types  defining  "flexible  and 
packaging"  foams,  EPA  believes  that 
polyurethane  flexible  molded  foam,  rigid 
polyuretliane  packaging  foam, 
polyethylene  foam,  polypropylene  foam 
and  extruded  polystyrene  sheet  have 
abeady  phased  out  of  CFC  use 
completely.  EPA  also  believes  that 
emissions  of  CFCs  from  the  manufacture 
of  the  one  remaining  flexible  foam  type 
can  be  reduced  to  zero  because 
manufacturers  have  largely  switched  out 
of  CFCs  to  readily  available  substitutes 
and  are  currently  ejqiloring  alternative 
technologies. 

EPA  is  proposing  to  prohibit  the  sale 
and  distribution  of  flexible  and 
packaging  foams  using  CFCs  primarily 
because  CFC  use  has  already  largely 
stopped  in  the  proposed  foam  types 
following  voluntary  efforts  and  as  a 
result  of  the  tax.  In  addition,  if  CFCs 
were  not  prohibited  in  flexible  and 
packaging  foams,  the  self-effectuating 
ban  in  1994  of  foam  products  made  with 
or  containing  class  U  substances  could 
set  up  an  environmentally  harmful 
incentive  for  foam  manufacturers  who 
hai^e  not  switched  out  of  CFCs  to 
continue  to  use  themi,  or  for  those  using 
HCFCs  to  switch  back  to  CFCs. 

(1)  Purpose  or  intended  use.  Flexible 
andpackaging  foams  have  several  "non- 
insulating"  uses,  including  furniture  and 
upholstery,  transport  and  protective 
packaging,  cushioning,  protective  wrap, 
padding,  food  containers,  and  floatation 
devices.  EPA  considers  that  the 
purposes  of  flexible  and  packaging  foam 
as  described  above  are  not  "frivolous." 
However.  EPA  believes  that  the  fact  that 
the  great  majority  of  manufacturers  of 
these  products  have  abeady  switched 
-  out  of  CFCs  to  readily  available 
substitutes  indicates  that  the  intended 
use  of  CFCs  in  this  productarea  is 
nonessential. 

.  (2)  Technological  availability  of 
substitutes.  Substitute  options  currently 
being  used  in  flexible  and  packaging 
foams  include  increased  foam  density 
and/or  water  use  combined  with  the 
following  blowing  agents:  HCFC-22. 
hydrocarbons,  blends  of  HCFC-22  and 
hydrocarbons,  HCFC-142b,  acetone, 
methyl  chloroform  and  mediylene 
chloride. 

Other  near-term  alternatives  available 
to  eliminate  CFC;s  in  flexible  foam 
include  new  poiyol  technology  which 
increases  softness  with  little  or  no  CFC 
use  and  "AB"  technology  which  uses 
formic  acid  to  double  the  quantity  of  gas 
generated  in  the  reaction  of  isocyanate 
with  water. 

Longer-term  options  for  flexible  and 
packaging  foam  that  has  not  already 


switched  out  of  CFCs  could  include 
HCFCs-141b,  -123,  and  -124,  and  HFCs- 
125  and -134a. 

(3)  Safety  and  health.  Methylene 
chloride  is  classified  by  EPA  as  a  B2 
(probable  human)  carcinogen  with  an 
Occupational  Safety  and  Health 
Administration  Permissible  Exposure 
Limit  (OSHA  PEL)  of  25  parts  per 
million.  Appropriate  woiicer  health  and 
safety  practices  must  be  followed  by 
flexible  foam  manufacturers  in  those 
states  that  allow  the  use  of  this 
chemical. 

Hydrocarbons  and  acetone  are 
flammable.  Manufacturers  must  take 
special  safety  precautions  including 
appropriate  ventilation  when  using 
these  substances.  Hydrocarbons  and 
acetone  are  also  volatile  organic 
compounds  (VOCs)  which  can 
contribute  to  the  formation  of  ground- 
level  air  pollution.  States  must  consider 
VOC  emissions  in  meeting  requirements 
for  State  Implementation  Plans  (SIPs)  to 
attain  the  ground-level  ozone  National 
Ambient  Air  Quality  Standards. 

HCFCs  (particularly  -141b)  and  methyl 
chloroform,  although  they  have  much 
less  effect  on  stratospheric  ozone  than 
CFCs,  do  have  measurable  ozone- 
depletion  potentials.  (See  listing  notice 
56  FR  2420;  January  22, 1991.)  These 
substances  are  limited  elsewhere  in  title 
VI. 

The  formic  add  used  in  AB 
technology  creates  carbon  monoxide 
and  has  a  1%  of  3,  so  it  too  requires 
special  care  in  handling. 

EPA  believes  that  none  of  these  health 
and  safety  issues  described  above  are 
persuasive  enough  to  preclude  the 
prohibition  of  CFC-use  in  flexible  and 
packaging  foams  under  the  requirements 
of  sections  610  and  608.  However,  EPA 
does  not  necessarily  advocate  all 
substitutes  currently  being  used  by 
manufacturers  in  place  of  CFCs  and 
EPA  intends  to  carefully  examine  the 
issue  of  safe  alternatives  under  section 
612. 

(4)  Other  relevant  factors.  The  great 
majority  of  flexible  and  packaging  foam 
manufacturers  have  already  phased-out 
the  use  of  CFCs.  Voluntary  agreements 
and  the  excise  tax  provide  continuing 
incentives  for  those  manufacturers  still 
using  CFCs  to  switch  to  substitutes.  As  a 
result,  EPA  anticipates  that  the  future 
economic  impact  from  this  proposed 
prohibition  will  be  minimal  even  for 
small  businesses.  (See  Docket  A-01-39.) 
Some  states  limit  the  use  of  methylene 
chloride.  Flexible  foam  manufacturers 
still  using  CFCs  in  these  areas  would  be 
unable  to  use  this  particular  substitute. 
EPA  recognizes,  however,  that  several 
substitute  options  apart  from  methylene 
chloride  (e.g.,  modified  polyols  and 


water  blown  foam)  are  currently  in  use 
or  are  near-term  substitutes  for  these 
foam  types.  EPA  requests  comment  on 
the  impacts  of  state  limits  on  the  use  of 
methylene  chloride. 

(5)  Proposed  action.  Based  upon 
consideration  of  the  above  criteria,  EPA 
believes  that  CFC  use  in  the 
manufacturing  process  of  flexible  and 
packaging  foam  is  nonessential  and 
today  propose  to  ban  the  use  of  CFCs  in 
this  product. 

b.  Aerosols  and  other  pressurized  ■ 
dispensers  containing  CFCs.  CFCs  have 
been  used  extensively  in  aerosol 
products  worldwide,  mainly  as 
propellents  but  also  as  solvents  and  as 
the  active  ingredient  in  products.  In  the 
mid-1970s  the  use  of  CFCs-11  and  -12  in 
'  aerosols  accounted  for  60  percent  of  the 
total  use  of  these  chemicals  worldwide. 
Due  to  mandatory  and  voluntary 
reduction  programs  in  several  countries, 
including  the  1978  ban  in  the  U.S.,  this 
use  has  been  subsequently  reduced  In 
1986  aerosol  use  was  still  substantial, 
accounting  for  300,000  metric  tons, 
representing  27  percent  of  the  global  use 
of  CFCs.  In  the  U.S..  9870  metric  tons 
were  used  in  aerosols  exempted  or 
excluded  from  the  1978  ban, 
representing  2.5  percent  of  all  class  I 
substances  (weighted  by  ozone- 
depletion  potential  (ODP))  in  198a 

For  the  piuposes  of  today's  proposed 
rulemaking,  EPA  is  defining  "aerosols 
and  other  pressurized  dispensers 
containing  CFCs"  to  include  both 
propellent  and  non-propellant  uses  of 
CFCs.  Propellent  uses  of  CFCs  were 
banned  by  EPA  in  1978  except  for 
essential  uses.  Non-propellant  uses  of 
CFCs,  such  as  solvent  use.  were 
excluded  from  the  1978  ban.  EPA  has  re- 
examined all  of  the  products  excluded 
firom  the  1978  ban  as  well  as  those 
specifically  exempted  from  the  1978  ban. 
As  EPA  stated  in  its  August  12, 1988 
Advanced  Notice  of  Proposed 
Rulemaking  (53  FR  30604),  several 
alternative  propellents  and  delivery 
systems  have  been  developed  since  the 
original  aerosol  exemptions  were 
granted.  In  addition,  many  previously 
exempted  or  excluded  products  no 
longer  use  CFCs.  (See  reference 
Alternative  Formulations.) 

EPA  is  today  proposing  to  ban  CFCs 
in  aerosols  and  other  pressurized 
dispensers  priiQsrily  because  a  variety 
of  substitutes  for  CFCs  are  now  widely 
available  and  currently  in  use.  In 
addition,  if  CFCs  were  not  banned  in 
aerosols  and  other  pressurized 
dispensers,  the  self-effectuating  ban  of 
aerosols  and  pressurized  dispensers 
containing  class  II  substances  in  1994 
could  set  up  an  enviroiunentally  harmful 
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incentive  for  manufacturers  who  have 
not  switched  out  of  CFCs  to  continue  to 
use  them  or  for  those  using  HCFCs  to 
switch  back  to  CFCs. 

(1)  Purpose  or  intended  use.  CFCs 
have  been  used  in  exempted  aerosol 
products  and  other  excluded  pressurized 
dispenser  products  as  propellants. 
solvents  and  active  ingredients. 
Intended  use  falls  into  the  following 
product  categories:  lubricants  and 
cleaning  fluids  for  electric  and  electronic 
equipment,  lubricants  and  cleaning 
fluids  for  aircraft  maintenance,  tire 
inflators.  diamond  grit  spray, 
commercial  dusters  and  freeze  sprays, 
pesticides,  mercaptan  stench  warning 
devices,  pressurized  drain  openers,  and 
whipped  topping  stabilizers.  EPA 
considers  that  the  purposes  of  these 
aerosols  and  other  pressurized 
dispensers  are  generally  not  "frivolous." 
However,  EPA  believes  that  the  fact  that 
the  great  majority  of  manufacturers  of 
these  products  have  switched  out  of 
CFCs  (see  reference  Background 
Document  in  Docket  A-91-39)  indicates 
that  the  intended  use  of  CFCs  in  this 
product  area  is  nonessential. 

EPA  is  not  today  proposing  to  ban  the 
following  aerosols  or  other  pressurized 
dispenser  products  containing  CFCs 
which  were  exempted  from  the  1978  ban 
and  are  intended  for  medical  uses: 
contraceptive  vaginal  foams,  lubricants 
for  pharmaceutical  pill  and  tablet 
manufacture,  metered  dose  inhalation 
devices  (MDIs),  and  gauze  bandage 
adhesives  and  adhesive  removers.  EPA 
is  requesting  comments  on  the 
essentiality  of  continued  CFC  use  in 
these  medical  products. 

(2)  Technological  availability  of 
substitutes.  Currently  available 
substitutes  for  aerosols  and  other 
pressurized  dispensers  include: 
flammable  hydrocarbons 
(predominantly  propane  and  butane); 
other  higher  priced/special  use 
flammable  gases  (dimethyl  ether,  HCFC- 
142b,  HFC-152a):  nonflammable 
compressed  gases  (such  as  carbon 
dioxide  and  HCFC-22  alone  or  in 
mixtures):  solvent  substitutes 
(methylene  chloride  and  dimethyl  ether/ 
water  mixtures);  non-aerosol 
alternatives  (other  spray  dispensers 
(finger  pumps,  trigger  pumps, 
mechanical  pressure  dispensers)  and 
non-spray  dispensers  (solid  sticks,  roll- 
ons,  brushes,  pads,  shakers,  powders, 
etc.)). 

Potentially  available  substitutes  for 
propellant  and  solvent  uses  of  CFCs  in 
aerosols  and  other  pressurized 
dispensers  include  HCF'Cs-123.  -124,  and 
•141b  and  HFC-134a. 

EPA  recognizes  that,  as  of  the 
publication  date  of  EPA's  1989  report  on 


substitutes  for  aerosol  uses  of  CFCs  (see 
reference  Alternative  Formulations),  a 
few  aerosol  products  previously 
exempted  from  (he  1978  ban  may  still 
have  bad  problems  identifying  which 
substitutes  for  CFCs  wodd  be  best  for 
their  specific  use.  EPA  believes  that 
since  1989,  manufacturers  have  been 
working  to  identify  substitutes  for  CFCs 
in  all  of  their  product  areas.  However, 
there  are  two  specific  products  for 
which  EPA  does  not  currently  have 
adequate  substitute  information  to 
include  them  in  the  proposed  ban  on 
aerosols  and  other  pressurized 
dispensers  containing  CFCs.  These 
products  are  lubricants,  coatings  and 
cleaners  using  CFC-11  or  CFC-113  for 
commercial  electric  and  electronic  uses 
and  for  aircraft  maintenance  uses,  and 
release  agents  for  molds  using  CFC-11  or 
CFC  113  in  the  production  of  plastic  and 
elastometric  materials. 

As  a  result,  EPA  is  not  today 
proposing  to  prohibit  the  sale  and 
distribution  of  any  commercial  products 
using  CFC-11  or  CFC-113  as  lubricants, 
coatings  or  cleaning  Quids  for  electrical 
or  electronic  equipment  or  for  aircraft 
maintenance,  or  as  release  agents  for 
molds  used  in  the  production  of  plastic 
and  elastometric  materials. 

In  connection  with  the  exemptions 
from  the  1978  ban,  EPA  previously 
imposed  reporting  requirements  under 
40  CFR  712.4  for  ^ose  products  which 
used  a  CFC  propellant.  These  reporting 
requirements  expired  in  1982.  Since  that 
time  the  TSCA  ban  has  functioned 
effectively  without  specific  reporting 
requirements  concerning  the  commercial 
uses  of  these  substances.  In  general, 
EPA  believes  that,  as  a  result  of  the  1878 
ban,  noncommercial  use  of  CFC- 
containing  lubricants,  coatings,  aircraft 
maintenance  products  and  mold  release 
agents  is  currently  negligible.  EPA  has 
proposed  recordkeeping  requirements 
for  commercial  uses  of  CFC-containing 
cleaning  fluids  for  electronic  and 
photographic  equipment  but  believes 
that  no  additional  recordkeeping  or 
reporting  requirementa  are  necessary  to 
accompany  the  exemption  of  lubricants, 
coatings  or  aircraft  maintenance 
products.  EPA  request  comment  on  the 
need  for  additional  recordkeeping 
requirements,  the  availability  of 
substitutes  and  the  essentiahty  of  CFC 
use  in  these  products. 

(3)  Safety  and  health.  Hydrocarbons 
are  flammable.  Manufacturers  must  take 
special  safety  precautions  including 
appropriate  ventilation  when  using 
these  substances.  Hydrocarbons  are 
also  volatile  organic  compounds  (VOCs) 
which  can  contribute  to  the  formation  of 
ground-level  air  pollution.  States  must 
consider  VOC  emissions  in  meeting 


requirements  for  State  Implementation 
Plans  (SIPs)  to  attain  the  ground-level 
ozone  National  Ambient  Air  Quality 
Standards. 

HCFCs  (particularly  -141b)  and  methyl 
chloroform,  although  they  have  much 
less  effect  on  stratospheric  ozone  than 
CFCs,  do  have  measurable  ozone- 
depletion  potentials.  (See  listing  notice 
56  FR  2420;  January  22, 1991.)  These 
substances  are  limited  elsewhere  in  title 
VL 

Methylene  chloride  is  classified  by 
EPA  as  a  B2  (probable  human) 
carcinogen  with  an  Occupational  Safety 
and  Health  Administration  Permissible 
Exposure  Limit  (OSHA  PEL)  of  25  parts 
per  million.  Appropriate  vumker  health 
and  safety  practices  must  be  followed 
by  aerosol  and  pressurized  dispenser 
manufacturers  in  those  states  that  allow 
the  use  of  this  chemical. 

EPA  beUeves  that  none  of  these  health 
and  safety  issues  described  above  are 
persuasive  enough  to  preclude  the 
identification  of  CFC-use  in  aerosols 
and  other  pressurized  dispensers  as  a 
nonessential  product  under  the 
requirements  of  section  610.  However, 
EPA  does  not  necessarily  advocate  all 
substitutes  currently  being  used  by 
manufacturers  in  place  of  CFCs.  EPA 
intends  to  carefully  examine  the  issue  of 
safe  alternatives  under  regulations  to 
implement  section  612. 

(4)  Other  relevant  factors.  Propellant 
used  of  CFCs  have  been  banned  under 
TSCA  since  1978.  The  excise  tax 
provides  a  continuing  incentive  for  CFC 
aerosol  and  pressurized  dispenser 
products  either  exempted  or  excluded 
tmm  the  1978  ban  to  switch  to 
substitutes.  As  a  result,  EPA  anticipates 
minimal  futxu'e  economic  impact  fr^m 
banning  aerosols  and  other  pressurized 
dispensers  containing  CFCs,  with  the 
possible  exception  of  "diamond  grit 
spray."  This  product  was  exempted  from 
the  1978  ban  for  economic  reasons.  It 
can  use  HCFC-22  as  a  pr(q)ellant  but 
economic  issues  may  still  exisL  (See 
Baj^kground  Document.)  The  Agency 
requests  comment  on  the  economic 
impact  of  banning  the  use  of  CFCs  in 
diamond  grit  spray. 

(5)  Proposed  action.  Based  upon 
consideration  of  the  above  criteria,  EPA 
beheves  that  CFC  use  in  aerosols  and 
other  pressurized  dispensers  is 
nonessential  and  today  proposes  to  ban 
the  use  of  CFCs  in  this  product. 

c  Residential  fire  extinguishers 
containing  halons.  EPA  is  today  seeking 
comment  on  whether  to  include  a  ban  on 
residential  fire  extinguishers  containing 
halons  in  its  hnal  action  under  section 
610.  Halons  are  brominated  compounds 
that  exhibit  exceptional  fire  fitting 


UMI 
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effectiveness,  but  have  ozone-depletioa 
potentials  that  are  significantly  lUgher  (3 
to  10  times  greater)  than  CFCs.  They  are 
electrically  nonconductive,  dissipate 
quickly  leaving  no  residue,  and  have 
proven  to  be  generally  safe  for  human 
exposure  in  most  fire  situations.  This 
unique  combination  of  properties  has 
led  to  their  selection  as  the  agent  of 
choice  for  several  fire  protection 
situations,  including:  computer, 
communications,  and  electronic 
facilities;  musei  ms;  engine  spaces  on 
ships  and  aircraft;  and  ground 
protection  of  aircraft.  Portable  fire 
extinguishers  using  halons  had  also 
achieved  popularity  in  some  countries 
for  residential  use,  but  according  to 
manufacturers  sales  have  decreased 
dramatically  (70  percent)  since  1987. 
Residential  usage  was  estimated  by  the 
1989  UNEP  technical  options  report  as 
ten  percent  of  halon  1211  woridwide 
usage.  In  the  U.S..  residential  use  was 
estimated  at  seven  percent  (200  metric 
tons)  of  halon  1211  in  1985. 

The  product  category  of  residential 
halon  fire  extinguishers  includes  two 
product  types:  Self-expelliiig  factory 
sealed  fire  extinguishers  with  crimped 
valves  containing  halon  1211  alone  or  in 
mixture  with  1301  (representing  90 
percent  of  the  residential  market),  and 
"noncommercial"  portable  refillable  fire 
extinguishers  with  threaded  valves 
containing  halon  1211  (representing  ten 
percent  of  the  residential  market).  As 
with  the  cleaning  fluids  for  electronic 
and  photographic  equipment,  tax 
exempt  identification  numbers  could  be 
used  to  distinguish  commercial  from 
noncommercial  sales  of  portable  halon 
fire  extingulriiers. 

EPA  first  raised  the  issue  of  restricting 
the  sale  of  portable  halon  fire 
extinguishers  for  home  use  in  an 
Advanced  Notice  of  Proposed 
Rulenuddng  published  August  12, 1968 
(53  PR  aoeot).  EPA  raised  this  issue 
<  because  at  that  time  small  halon 
extinguishers  were  relatively 
inexpensive  and  EPA  believed  that, 
despite  their  harmful  effects  on 
stratospheric  ozone,  halon  units  were 
purdiased  for  applications  (e.g., 
residential  protection),  where  other  fire 
extinguishing  agents  could  have  been 
used.  Since  1988  several  states, 
includirq;  Vennont,  Oregon  and  New 
York,  have  passed  laws  banning  the  sale 
of  residential  foe  extinguishers 
containing  halons.  In  addition,  Germany, 
Canada  and,  in  the  U.S.,  the  South  Coast 
Air  Quality  Management  District,  have 
all  published  notices  proposing,  or 
stated  their  intention  to  propose,  to  ban 
the  sale  of  residential  fire  extinguishers 
containing  halons. 


EPA  believes  that  habn  substitutes 
will  be  available  for  most  appUcations 
in  the  near  future. 

In  response  to  the  most  recent  data  of 
increased  ozone  depletion  released  by 
UNEP  and  the  World  Meteorological 
Organization  (WMO).  the  largest 
producer  of  ozone-depleting  substances 
announced  on  October  22, 1991  that  it 
will  phase  out  its  production  of  halons 
by  year-end  1994.  The  company  stated 
in  its  press  release  that  "The  data 
included  in  this  recent  assessment 
underscore  the  urgency  for  a  more  rapid 
and  aggressive  response."  The  company 
also  stated  that  it  is  "committed  to 
continue  its  development  of  alternatives 
and  to  work  with  customers  in  achieving 
a  rapid  and  safe  phaseout."  EPA 
beUeves  this  announcement  indicates 
that  halon  substitutes  will  be  available 
for  all  applications  in  the  near  future. 
In  1994  the  excise  tax  on  halons  is 
scheduled  to  rise  from  $0.25  to  $7.95  per 
pound  for  halon  1211  and  $26.50  per 
pound  for  halon  1301  as  a  restdt  of  their 
extremely  high  ozone-depletion 
potentials  (ODPs).  EPA  recognizes  that 
this  dramatic  increase  in  the  cost  of 
using  halons  could  raise  the  price  of 
residential  halon  fire  extinguishers  such 
that  depending  on  the  price  elasticity  of 
demand  for  these  products,  sales  could 
cease  on  their  own  at  that  time. 
If  this  expectation  is  correct,  a 
prohibition  on  the  sale  of  this  product 
through  rulemaking  effective  November 
15. 1992  would  effectively  accelerate  the 
phase-out  of  this  product  by  14  months. 
EPA  has  received  infmmation  from 
industiy  representatives  that  it  would  be 
extremely  disadvantageous  to  the 
industry  to  require  a  total  phaseout  of 
halon  use  in  residential  fii« 
extinguishers  prior  to  January  1. 1994. 
EPA  is  seeking  conunent  on  whether 
the  use  of  halon  in  residential  fire 
extinguishers  meets  the  criteria 
specified  by  section  610  for  identifying  a 
product  as  "nonessentiaL"  i*-,  on  the 
basis  that  effective  substitute  products 
are  technolo^cally  available, 
considering  the  issues  of  safety  and 
human  health.  EPA  is  also  seeking 
comment  on  whether  a  ban  is 
unnecessaiy  because  the  expected 
increase  of  the  excise  tax  on  halons  in 
1994  may  clear  the  mariiet  of  this 
product  in  advance  of  the  2000  phase- 
out  of  all  halon  products.  As  such.  EPA 
reiterates  the  request  for  comment  on  its 
interpretation  of  what  factors  should  be 
considered  in  die  definition  of  a 
nonessential  product.  (See  subparts 
III.B.2  and  3.) 

(1)  Purpose  or  intended  use.  Halon 
1211  (alone  and  in  blend  widi  1301)  can 
be  used  in  portable  fire  extinguishers  for 


the  home  or  noncommerical  vehicle  (car, 
camper,  boat  et  cetera).  EPA  considers 
the  purpose  of  residential  fire 
extinguishers  to  be  very  important 
However,  EPA  believes  that  the 
substantial  downturn  in  the  market  for 
halon  residential  fire  extinguishers, 
combined  with  the  large  imminent  tax 
burden  on  these  substances  resulting 
from  their  extremely  high  ozone- 
depletion  potentials,  raises  questions  as 
to  whether  the  intended  use  of  halons  in 
this  product  area  is  nonessential,  and 
whether  a  ban  is  necessary. 

(2)  Technological  availability  of^ 
substitutes.  Currently  available 
substitutes  include  ammonium 
phosphate-based  multipurpose  dry 
chemical  powders  and  water.  These 
product  substitutes  are  rated  for 
different  types  of  fires.  For  example, 
multipurpose  dry  chemical  is  rated  for 
all  three  types:  A  (wood),  B  (grease)  and 
C  (electrical);  while  residential  halon 
extinguishers  are  only  rated  for  B  and  C 
type  fires.  EPA  requests  comment  on  the 
effectiveness  of  halons  and  the 
substitutes  on  the  different  types  of 
fires. 

Dry  chemical  and  powders  differ  from 
halons  in  their  con^msition  and  clean  up 
procedures.  For  example,  while  halons 
disperse  to  the  ambient  air  after  use,  dry 
chemical  and  powder  fire  extinguishers 
may  require  some  clean  up  in  order  to 
prevent  corrosion  of  electronic 
equipment  in  the  area. 

EPA  believes,  however,  that  these 
extinguishers  require  similar  routine 
maintenance.  Dry  chemical  and  powder 
units  require  routine  checks  to  ensure 
that  the  substances  have  not  caked. 
Similariy,  recent  EPA  research  indicates 
that  halon  fire  extinguishers  generally 
leak  through  the  valve  between  1.0  and 
1.5  ounces  per  year.  EPA  believes  that 
the  reUability  of  all  UL  inspected 
residential  fire  extinguishers  is  very 
high,  but  that  these  products  should  be 
used  and  maintained  according  to 
manufacturers'  instructions  in  order  to 
retain  maximum  effectiveness. 

As  discussed  above,  and  in  the 
background  document  accompanying 
.  this  proposed  rule,  EPA  recognizes  that 
no  extii^uisher  is  perfect  for  every 
possible  fire  situation.  EPA  is  seeking 
comment  on  whether  multipurpose  dry 
chemical  powders  and  water  are 
effective  available  alternatives  to  dw 
use  of  residential  halon  fire 
extinguishers.  - 

(3)  Safety  and  healUi.  EPA  beUeves 
that  fire  protection  is  iteelf  an  important 
health  and  safety  issue.  As  such.  EPA 
requests  comment  on  any  health  or 
safety  impacts  of  restricting  the 
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availability  of  residential  halon  Are 
extinguishers. 

EPA  is  not  aware  of  any  safety  or 
health  problems  with  regard  to  the  use 
of  multipurpose  dry  chemical,  powder  or 
water.  However,  halon  extinguishers 
can  produce  toxic  gases,  especially 
when  used  on  very  hot  fires.  The 
National  Fire  Protection  Association 
(NFPA)  suggests  no  minimum  fire 
temperature  for  this  hazard  but  EPA 
believes  that  the  toxic  results  of  halon 
decomposition  will  be  greater  on  hotter 
fires.  According  to  the  NFPA,  "their 
decomposition  products  can  be 
hazardous .  .  .  operators  and  others 
should  avoid  breathing  the  gases 
produced  by  thermal  decomposition  of 
the  agent."  (NFPA  10,  Appendix  A, 
Section  A-2-1.) 

(4)  Other  relevant  factors.  The  cost  of 
a  residential  halon  extinguisher  unit 
(average  size  14  to  80  ounces)  is 
significantly  higher  than  the  cost  of 
otfier  fire  protection  products,  including 
multipurpose  dry  chemical  unit  (average 
size  32  to  80  ounces).  For  this  reason, 
EPA  believes  that  a  ban  of  residential 
halon  fire  extinguishers  would  have 
little  cost  impact  on  consumers. 

(5)  Proposed  action.  EPA  is  not  today 
proposing  to  ban  the  use  of  halons  in 
residential  fire  extinguishers.  EPA  is 
instead  seeking  comment  on  whether 
halon  use  in  residential  fire 
extinguishers  should  be  banned  in  EPA's 
final  action  implementing  the 
requirements  of  section  610.  EPA 
specifically  requests  comment  on  the 
extent  to  which  other  fire  extinguishing 
agents  (such  as  multipurpose  dry 
chemical)  are  available  substitutes  to 
halon  in  residential  units,  in  terms  of 
effectiveness,  relative  health  and  safety 
issues  and  economic  impact. 

IV.  Additional  Infonnation 

A.  Executive  Order  12291  j 

Executive  Order  (E.O.)  12291  requires 
the  preparation  of  a  regulatory  impact 
analysis  for  major  rules,  defined  by  the 
order  as  those  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  industries;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
proposed  regulation  does  not  meet  the 
definition  of  a  major  rule  under  E.O. 


12291  and  has  therefore  not  prepared  a 
formal  regulatory  impact  analysis.  EPA 
has  instead  prepared  a  background 
document  (see  reference  Background 
Document  in  Docket  A-81-39)  which 
includes  a  qualitative  study  of  the 
economic  impact  of  this  proposed 
regulation  for  each  product  identified  as 
nonessential  and  prohibited  from  sale  or 
distribution. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601-612,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  pursuant  to  5  U.S.C.  605(b). 

The  Agency  believes  that  the 
regulation,  if  promulgated,  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  and  has 
therefore  concluded  that  a  formal  RFA 
is  unnecessary.  A  qualitative  treatment 
of  potential  impacts  on  small  entities  is 
included  in  EPA's  background  dociunent 
accompanying  this  regulation. 

EPA  believes  that  most  companies  in 
the  industries  affected  by  this  proposed 
regulation  have  already  ceased  using 
class  I  substances.  In  addition,  EPA 
believes  that  the  rising  excise  tax  and 
the  scarcity  resulting  from  the  required 
incremental  reductions  of  these 
substances  will  provide  a  continually 
increasing  incentive  to  switch  to 
substitutes  for  those  companies  that 
have  not  already  done  so.  The 
prohibition  of  sales  to  nonconunercial 
users  in  the  case  of  two  products 
identified  in  today's  proposed  regulation 
(CFC-containing  cleaning  fluids  and 
residential  halon  fire  extinguishers) 
would  still  allow  manufacturers  to 
continue  to  market  their  products  to 
commercial  users  with  little  or  no 
impact.  Finally,  the  full  phase-out  in  the 
year  2000  of  the  production  and  import 
of  class  I  substances  provides  a  de  facto 
ban  on  all  products  using  these 
substances.  This  phase-out  date  may  be 
accelerated  by  EPA  under  section  606  of 
the  Clean  Air  Act,  as  amended. 

For  the  purposes  of  this  proposed 
regulation,  EPA  believes  that  identifying 
companies  by  Standard  Industrial 
Classification  (SIC)  code  is 
inappropriate  because  most  of  the 
affected  products  represent  only  a  small 
fraction  of  the  products  within  each  SIC 
code.  In  addition,  since  most 


manufacturers  have  already  ceased 
using  class  I  substances,  EPA  was 
identifying  only  a  few  companies  within 
each  classification.  Due  to  the  small 
number  of  potentially  affected 
industries,  the  definition  of  companies 
as  large  or  small  is  based  for  the  most 
part  on  the  characterization  of 
manufacturing  process  by  industry 
contacts,  rather  than  on  a  standardized 
measure  such  as  number  of  employees.    . 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  document  has  been 
prepared  by  EPA  (ICR  No.  1592.01)  and  - 
is  contained  in  the  Docket  to  this 
rulemaking.  A  copy  may  be  obtained  by 
writing  to  the  Information  Policy  Branch, 
U.S.  Environmental  Protection  Agency. 
401 M  Street.  SW.  PM-223Y: 
Washington.  DC  20460  or  by  calling 
(202)  260-2740. 

Public  recordkeeping  burden  for  this 
collection  of  information  is  estimated  to 
be  1.38  hours  per  affected  distributor  of 
commercial  CFC-containing  cleaning 
fluids,  including  time  to  maintain  the  list 
of  commercial  buyers  and  to  prepare  for 
and  admit  inspectors. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch.  U.S. 
EPA  at  the  address  given  above  and  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA. "  The 
final  rule  will  respond  to  any  OMB  or    . 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal. 

V.  Reterences 

United  Nations  Environment  Programme. 
Aerosols,  Sterilants  and  Miscellaneous 
Uses  of  CfCs:  Report  by  the  Technical 
Options  Committee  (June  30, 1989). 

United  Nations  Environment  Programme. 
Final  Report  of  the  Halons-Technical 
Options  Committee  (August  11, 1989). 

United  Nations  Environment  Programme. 
Flexible  and  Rigid  Foams  Technical 
Options  Report  (June  30, 1989). 

United  States  Environmental  Protection 
Agency.  Alternative  Formulations  to 
Reduce  CFC  Use  in  U.S.  Exempted  and 
Excluded  Aerosol  Products  (November 
1989). 
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United  States  Environmental  Protection 
Agency.  Background  Document  on 
Identification  of  Nonessential  Products 
that  Release  Class  I  Substances  (July  1. 
1991). 

United  States  Environmental  Protection 
Agency.  Essential  Use  Determination — 
Revised:  Support  Document  Fully 
Halogenated  Chlorofluoroalkanes 
(March  17. 1978). 

United  States  Environmental  Protection 
Agency.  Handbook  for  Reducing  and 
Eliminating  Chlorofluorocarbons  in 
Flexible  Polyurethane  Foams  (April 
1991). 

List  of  Subjects  in  40  CFR  Part  B2 

Administrative  practice  and 
procedure.  Air  pollution  control, 
chemicals.  Exports,  Imports,  Reporting 
and  recordkeeping  requirements. 

Dated:  January  7, 1992. 
William  K.  Railly. 
Administrator. 

Tide  40,  Code  of  Federal  Regulations, 
part  82,  is  proposed  to  be  amended  to 
read  as  follows: 

PART  82-PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7671-7671(q). 

2.  Part  82  is  amended  by  adding 
subpart  C  to  read  as  follows: 
Subpart  C-B«i  of  Nonessentiai  Products 

Sec. 

82.60    Purpose. 

82.62    Definitions. 

82.64    Prohibitions. 

82.66    Nonessential  products  and  exceptions. 

82.68    Recordkeeping  requirements  for 

distributors  of  certain  products  intended 

for  commercial  use. 

Subpart  C— Ban  of  Nonessential 
Products 

§  82.60    Purpose. 

The  purpose  of  these  regulations  is  to 
implement  the  requirements  of  sections 
608  and  610  of  the  Clean  Air  Act 
Amendments  of  1990  on  emission 
reductions  and  nonessential  products. 

§82.62   Definitions. 

(a)  Chlorofluorocarbon  means  any 
substance  listed  as  class  I  group  I  or 
class  I  group  III  in  40  CFR  part  82. 
appendix  A  to  subpart  A.' 

(b)  Commercial  when  used  to 
describe  the  consumer  of  a  product, 
means  a  person  that  has  one  of  the 
following  identification  numbers — 


■  40  CFR  part  82.  appendix  A  to  aubpart  A  is 
proposed  in  the  Federal  Rasbter  issue  of  Monday. 
September  30. 19S1  (56  FR  49580). 


(1)  a  federal  employer  identification 
number 

(2)  a  state  sales  tax  exemption 
number 

(3)  a  local  business  license  number 
and  that  uses  the  product  for 
commercial  purposes. 

(c)  Consumer,  when  used  to  describe 
a  person  taking  action  with  regard  to  a 
product,  means  the  ultimate  commercial 
or  noncommercial  purchaser,  recipient 
or  user  of  a  product. 

(d)  Distributor,  when  used  to  describe 
a  person  taking  action  with  respect  to  a 
product: 

(1)  Includes  distribution  in  commerce 
for  export  from  the  United  States  and 

(2)  Means  the  seller  of  a  product  to  a 
consiuner. 

(e)  Product  means  an  item  or  category 
of  items  manufactured  from  raw  or 
recycled  materials  which  is  used  to 
perform  a  function  or  task. 

(f)  Release  means  to  emit  into  the 
enviromnent  during  the  manufacture, 
use,  storage  or  disposal  of  a  product. 

S  82.64   Prohibitions. 

Effective  November  15, 1992,  no 
person  may  sell  or  distribute,  or  offer  for 
sale  or  distribution,  in  interstate 
commerce  any  product  identified  as 
being  nonessential  in  9  82.66. 

S82.66   Nonessential producU and 
exceptions. 

The  following  products  which  release 
a  class  I  substance  as  defined  in  40  CFR 
part  82,  appendix  A  to  subpart  A  »  are 
identified  as  being  nonessential  and  the 
sale  or  distribution  of  such  products  is 
prohibited  imder  section  82.64 — 

(a)  Any  plastic  party  streamer  or 
noise  horn  which  is  propelled  by  a 
chlorofluorocarbon,  including  but  not 
limited  to— 

(1)  String  confetti 

(2)  Marine  safety  horns 

(3)  Sporting  event  horns 

(4)  Personal  safety  horns 

(5)  Wall-mounted  alarms  used  in 
factories  or  other  work  areas 

(6)  Intruder  alarms  used  in  homes  or 
cars 

(b)  Any  cleaning  fluid  for  electronic 
and  photographic  equipment  which 
contains  a  chlorofluorocarbon  including 
but  not  limited  to  liquid  packaging, 
solvent  wipes,  solvent  sprays,  and  gas 
sprays,  except  for  those  sold  or 
distributed  to  a  commercial  user. 

(c)  Any  plastic  flexible  or  packaging 
foam  product  which  is  manufactured 
with  or  contains  a  chlorofluorocarbon. 
including  but  not  limited  to— 

(1)  Open  cell  polyurethane  flexible 
slabstock  foam 


(2)  Open  cell  polyurethane  flexible 
molded  foam 

(3)  Open  cell  rigid  polyurethane 

poured  foam 

(4)  Closed  cell  extruded  polystyrene 
sheet  foam 

(5)  Closed  cell  polyethylene  foam 

(6)  Closed  cell  polypropylene  foam 
(d)  Any  aerosol  product  or  other 

pressurized  dispenser,  other  than  those 
specified  above,  which  contains  a 
chlorofluorocarbon,  including  but  not 
limited  to  household,  industrial, 
automotive  and  pesticide  uses,  except— 

(i]  Contraceptive  vaginal  foams 

(ii)  Lubricants  for  pharmaceutical  and 
tablet  manufacture 

(iii)  Metered  dose  inhalation  devices 

(iv)  Gauze  bandage  adhesives  and 
adihesive  removers 

(v)  Commercial  products  using  CFC- 
11  or  CFC-113  as  lubricants,  coatings  or 
cleaning  fluids  for  electrical  or 
electronic  equipment. 

(vi)  Commercial  products  using  CFC- 
11  or  CFC-113  as  lubricants,  coatings  or 
cleaning  fluids  for  aircraft  maintenance. 

(vii)  Release  agents  for  molds  using 
CFC-11  or  CFC-113  in  the  production  of 
plastic  and  elastomeric  materials. 

§82.68    Raeordkaeping requtremont* for 
distitwitofs  of  certain  products  Intended 
foe  cofnmercisl  use. 

(a)  Every  person  who  after  November 
15, 1992,  sells  or  distributes  the 
following  products  must  keep  records  as 
defined  in  this  section — 

(1)  Any  cleaning  fluid  for  commercial 
electronic  and  photographic  equipment 
which  contains  a  chlorofluorocarbon. 

(2)  [Reserved] 

(b)  A  record  is  required  to  be  kept  on 
file  by  the  distributor  for  each  affected 
product  purchased  by  the  distributor 
and  must  contain  the  following 
information: 

(1)  Name  of  the  person  or  business 
who  supplied  the  product 

(2)  Date  of  transaction 

(3)  Quantity  of  product  purchased 

(c)  A  record  is  required  to  be  kept  on 
file  by  the  distributor  for  each  person 
who  purchases  the  product  from  the 
distributor  and  must  contain  the 
following  information: 

(1)  Name  of  the  person^r  business 

(2)  Business  address 

(3)  Commercial  identification  number 

(4)  Date  of  transaction 

(5)  Quantity  of  product  purchased 

(d)  Records  required  under  this 
section  must  be  maintained  by  the 
distributor  for  a  period  of  no  less  than 
three  years. 

(FR  Doc  92-«45  FUed  1-15-82;  8:45  am] 
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'  See  footnote  1  to  1 82S2(a). 
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This  section  of  the  FEDERAL  REGISTER 
contains  reguistofy  docuntonls  hsving 
general  applicability  and  legal  effect,  most 
of  iwhich  are  keyed  to  and  codKied  in 
the  Code  ol  Federal  Regulations,  which  is 
published  under  50  ttties  pursuant  to  44 
use.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  ttie 
first  FEDERAL  REGISTER  Issue  of  each 
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DEPARTMEKT  OF  AGRICULTURE        l 
F«d«ral  Crop  ln«iranoe  Corporation 
7CFR  Part  401 

[Document  No.  0359sl 

Goiwrai  Crop  Ifwuraneo  RoguteHono; 
FlaxsMd;  Ricr,  Com  Stag*  Optkm; 
Grain  Sorghum;  Com;  Taxaa  CHrua; 
Wheat;  Ute  Planting  Option:  Malting 
Barley  Optiona;  Tnaa  CMnis  Trao; 
Onion;  and  Stonefruit  Endoraementa 

agency:  Federal  Crop  Insurance 

Corporati(Mi,  U^A. 

ACnoiK  Notice  to  extend  sunset  review 

date. 

SUMMMRY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  pubKsbes 
this  notice  to  extend  die  sunset  review 
date  for  the  General  Crop  Insurance 
Regulations  (7  CFR  part  401)  for  twelve 
crop  insurance  endorsements.  The 
intended  effect  of  this  notice  is  to 
establish  the  sunset  review  date  of  these 
regulations  following  a  review  in 
accordance  with  the  provisions  of 
Departmental  Regulation  1512-1  to 
determine  the  need,  currency,  clarity, 
and  effectiveness  of  these  regulations 
under  those  procedures. 

EFFECmfE  date:  January  17, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington,  DC.  20250, 
telephone  (703)  235-1168. 
aUPPLEMENTARV  INFORMATION:  This 
action  has  been  reviewed  under  the 
USDA  procedures  established  by 
Departmental  Regulation'1521-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
efl'ectiveness  of  these  regulations  under 
those  |m)cedures.  The  r^ulatioru 
afflicted  by  this  notice  are:  Flaxseed 


Endwsement  (7  CFR  401.116.  whidi  was 
published  in  the  Federal  Register  of 
February  1, 1967  (52  FR  470):  Rice 
Endorsement  (7  CFR  401.120).  which 
was  published  in  the  Federal  Registar  of 
Tuesday.  Novembo*  21, 1980  (54  FR 
48076):  Com  Silage  Option  Endorsement 
(7  CFR  401.112,  which  was  published  in 
the  Federal  Register  of  November  25, 
1987  (52  FR  45145):  Oain  Sorghum 
Endorsement  (7  CFR  401.113)  which  was 
published  in  the  Federal  Renter  of 
November  25. 1987  (52  FR  45149);  Texas 
Citrus  Endorsement  (7  CFR  401.115) 
whid)  was  published  in  the  Federal 
Registw  of  September  18. 1987  (52  FR 
35267);  Wheat  Endorsement  (7  CFR 
401.101)  which  was  published  in  the 
Federal  Register  of  September  22, 1988 
(53  FR  36780):  Late  Planting  Options  (7 
CFR  401.107)  which  was  published  in  the 
Federal  Register  of  May  17. 1988  (54  FR 
21195);  Malting  Barley  Optiois 
Endorsement  (7  CFR  401.135)  which  was 
published  in  the  Federal  Rej^tar  (53  FR 
27663):  Texas  Citrus  Tree  Endorsement 
(7  CFR  401.134)  which  was  published  in 
the  Federal  R^Mot  March  21, 1968  (53 
FH 1900);  Onion  Endorsement  (7  CFR 
401.126)  which  was  published  in  the 
Federal  Register  May  27, 1988  (53  FR 
19217);  and  Stonefruit  Endorsement  (7 
CFR  401.122)  whidi  was  published  in  the 
Federal  Register  March  2. 1988  (53  FR 
6561). 

The  subject  review  date  established 
for  these  regulations  are  listed  as 
follows:  Flaxseed  Endorsement — 
October  1. 1997;  Rice  Endorsement, 
August  1, 1967;  Com  Silage  Option 
Endorsement— April  1, 1997;  Grain 
Sorghum  Endorsement— |nly  1. 1997; 
Texas  Citrus  Endorsement — October  1, 
1997;  Wheat  Endorsonent— April  1, 
1997;  Late  Ranting  Options 
Endorsement— April  1, 1997;  Malting 
Barley  Options  Endorsement — April  1, 
1997;  Texas  Citrus  Tiee  Endorsement — 
November  1, 1997;  Onion 
Endorsement— Deoembtf  1, 1967;  and 
Stonefruit  Endorsement — ^December  1, 
1997. 

Done  in  Washington.  DC  on  December  31, 
1991. 
lanes  B.  CaaoB, 

\f onager.  Federal  Crop  Insurance 

Corporation. 

(FR  Doa  8^-liee  Filed  1-16-82;  8:45  am] 

BH-uMa  coee  Mil 


7CFR  Part  401 

[Amendment  Nai  46;  Dae.  No.  66668] 

Qanaral  Crop  limiranca  PaguMiona; 
Com,  Grain  Sorghum  and  Soybaan 
Endoraamanta 

AOtncv:  Federal  Crop  Insurance  - 
Corporation,  USD  A. 

ACTION:  interim  rule. 


n  The  Federal  Crop  Insurance 
Corporation  (FQC)  hereby  amends  the 
General  Crop  Insurance  Regulations  (7 
CFR  part  401).  effective  for  the  1692  crop 
year  only,  by  amending  die  Com 
Endorsement  (|  401.11  i).  Grain  Sorghum 
Endorsement  [i  401.113]  and  the 
Soybean  Endorsement  [i  401.117)  to 
further  extend  the  contract  change  date 
to  February  15, 1992  for  such 
endorsements. 

The  intended  effect  of  this  rule  is  to 
extend  the  contract  change  date,  that 
date  by  whidi  all  ctmtract  changes  nuist 
be  on  RIe  in  the  service  office,  in  order 
to  provide  sufficient  time  for  FCIC  to 
publish  a  final  role  amending  the 
policies  for  insnring  com,  grain  sor^nm, 
and  soybeans,  to  replace  the  current 
optional  coverages  for  late  and 
prevented  planting  writh  more  effective 
provisions  that  are  an  integral  part  of 
the  basic  coverage. 

DATES:  This  interim  rule  is  effective  on 
January  17, 1992.  Written  comments, 
data,  and  opinions  on  this  interim  rule 
must  be  submitted  not  later  than 
February  3, 1992  to  be  sure  of 
consideration. 

addresses:  Written  comments  on  this 
rule  should  be  sent  to  Peter  F.  Cole, 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agrioihure.  Washington.  DC  2Q2Sa 
ron  FURTMER  NIF0RMAT10N  CONTACT: 
Peter  P.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington,  DC  20250, 
telephone  (703)  235-116& 

SURPIEMENTARV  MTORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Repdation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
die  Com,  Grain  Sorghum,  and  Soybean 
Endorsement  regulations  affected  by 
this  rule  under  those  procedures.  The 
sunset  review  date  established  for  Com 
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is  April  1, 1996:  Soybeans,  October  1, 
1996;  and  Grain  Sorghum.  July  1. 1996. 
James  E.  Cason,  Manager,  FCIC,  (1) 
has  determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  iiuiovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Hiis  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  part 
401)  by  amending  the  Com  Endorsement 
(S  401.111),  Grain  Sorghum  Endorsement 
(9  401.113)  and  the  Soybean 
Endorsement  (S  401.117)  to  further 
extend  the  contract  change  date  to 
February  15, 1992  for  such 
endorsements.  This  action  is  taken  in 
order  to  provide  sufficient  time  for  FCIC 
to  publish  a  proposed  rule  for  notice  and 
comment  amending  the  policies  for 
insuring  com,  grain  sorghum,  and 
soybeans. 

The  contract  change  date,  included  in 
the  crop  insurance  policy,  is  the  date  by 
which  all  contract  changes  must  be  on 
file  in  the  service  office. 

On  Tuesday,  November  19, 1991,  FCIC 
published  an  Interim  Rule  in  the  Federal 
Register  at  56  FR  58301,  to  extend  the 
contract  change  dates  for  the  Com 
Endorsement  (§  401.111).  Grain  Sorghum 
Endorsement  (§  401.113)  and  the 
Soybean  Endorsement  (S  401.117).  The 
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contract  change  date  was  established  at 
January  31. 1992. 

FCIC  has  under  consideration  a 
proposal  to  replace  the  current  optional 
coverages  for  late  and  prevented 
planting  with  more  effective  provisions 
that  are  an  integral  part  of  the  basic 
coverage.  However,  upon  further 
consideration,  is  appears  that  additional 
time  must  be  allowed  for  development 
of  the  provisions.  It  is  felt  that  there 
would  not  be  sufficient  time  for  FCIC  to 
publish  the  forthcoming  additional 
notice  of  proposed  rulemaking 
addressing  the  issue  of  Late  Planting 
and  Prevented  Planting  provisions; 
solicit  public  comment,  and  publish  ai 
final  rule  addressing  the  complete 
proposed  rule  before  the  January  1, 1992. 
extended  contract  change  date. 

Therefore,  James  E.  Cason,  Manager, 
FCIC.  has  determined  that  further 
extension  of  the  contract  change  date  is 
necessary  to  provide  sufficient  time  for 
FCIC  to  complete  the  notice  and 
conmient  process  and  publish  a  final 
rule  amending  the  com,  grain  sorghum, 
and  soybean  crop  insurance  policies  for 
the  1992  crop  year. 

It  is  further  determined  that  such 
extension  will  not  be  detrimental  to  any 
program  recipient,  and  that  publication 
of  the  further  extended  contract  change 
date  as  a  proposed  rule  for  notice  and 
comment  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest. 
Therefore,  good  cause  is  shown  for 
making  this  rule  effective  upon 
publication. 

FCIC  is  soliciting  comments  on  this 
rale  for  15  days  following  publication  in 
the  Federal  Register.  This  rale  will  be 
scheduled  for  review  so  that  any 
amendment  made  necessary  by  public 
comments  may  be  published  as  soon  as 
possible. 

Written  comments  should  be  sent  to 
Peter  F.  Cole,  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation. 
U.S.  Department  of  Agriculture. 
Washington.  D.C.  20250. 

All  written  comments  received 
pursuant  to  this  interim  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager,  at 
the  above  address  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Fart  401 

Crop  insurance;  Com.  Grain  sorghum. 
Soybeans. 

Interim  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  provisions  of  the 
General  Crop  Insurance  Regulations  (7 


CFR  part  401).  effective  for  the  1992  crop 
year  only,  in  the  following  instances: 

PART401-4AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  Section  401.111  is  amended  by 
revising  subsection  9  of  the  policy  to 
read  as  follows: 

9401.111    Com  endorsement  - 


9.  Contract  changes. 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  dale  for  counties  vrith  an  April 
15  cancellation  date  (February  15. 1992,  for 
the  1992  crop  year  only),  and  by  November  30 
preceding  the  cancellation  date  (February  15, 
1992.  for  the  1992  crop  year  only),  for  all  other 
counties. 


3.  Section  401.113  is  amended  by 
revising  subsection  9  of  the  policy  to 
read  as  follows: 

9401.113    Grain  sorghum  endorsement 


9.  Contract  changes. 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date  for  counties  with  an  April 
15  cancellation  date  (February  15. 1992,  for 
the  1992  crop  year  only),  and  by  November  30 
preceding  the  cancellation  date  (February  15, 
1992,  for  the  1992  crop  year  only),  for  all  other 
counties. 


4.  Section  401.117  is  amended  by 
revising  subsection  9  of  the  policy  to 
read  as  follows: 

9  401.1 17    Soytwan  endorsement 


9.  Contract  changes. 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date  for  counties  with  an  April 
15  cancellation  date  (February  15, 1992,  for 
the  1992  crop  year  only),  and  by  November  30 
preceding  the  cancellation  date  (February  15, 
1992,  for  the  1992  crop  year  only),  for  all  other 
counties. 
th        *        *      '  *        * 

Done  in  Washington,  D.C  on  December  10. 
1991. 

fames  E.  Cason, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc  92-1199  Filed  1-16-02;  8:45  am) 
MLUNQ  COM  3410-OMI 
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Animal  and  Plant  Haallh  Inipactlon 
Sarvica 

9CFRPart92 

[Docket  Na  91-167] 

Maxican  Border  Porta;  Santa  Tareaa, 
Naw  Mexico 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

summary:  We  are  amending  the  animal 
importation  regulations  by  adding  Santa 
Teresa,  NM.  to  the  list  of  Mexican 
border  ports  of  entry  for  ruminants 
(animals  that  chew  the  cud,  for  example, 
cattle,  goats,  and  sheep).  Additionally, 
we  are  providing  that  cattle  that  have 
been  exposed  to  splenetic,  southern,  or 
tick  fever  or  that  have  been  infested 
with  or  exposed  to  fever  ticks,  may. 
under  certain  conditions,  be  imported 
from  Mexico  through  the  border  port  of 
Santa  Teresa.  MM.  for  admission  into 
the  State  of  Texas.  These  actions  are 
necessary  because  of  the  opening  of  a 
new  inspection  facility  for  cattle  at 
Santa  Teresa,  NM.  and  the  impendii^ 
disuse  of  the  current  inspection  facility 
for  cattle  at  the  El  Paso.  TX.  border  pcMi. 
These  actions  will  facilitate  the 
importation  of  ruminants  from  Mexico 
wUle  continuing  to  help  prevent  the 
introdoctira  of  communicable  animal 
diseases  into  the  United  States. 
DATES:  Intmm  rale  effective  January  17, 
1992.  Consideration  will  be  given  aaiy  to 
comments  received  on  or  before  March 
17, 1992. 

ADOflESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-167.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Ind^>endence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  throu^ 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Samuel  Richeson,  Import-Export 
Animals  Staff.  VS.  AHUS,  USDA,  room 
764,  Federal  Building,  6506  Belcrest 
Road,  Hyattsville,  MD  20782.  (301)  436- 
8170. 
SUPPtEMENTARV  aWOWMATIOIC 

BackgroiBid 

The  animal  inqwrtatioa  regulations 
(contained  in  9  CFR  part  92  and  referred 
to  below  as  the  regulations),  among 


other  things,  Kst  ports  that  have 
inspection  or  quarantine  fadMties  for 
animals  and  animal  products  offered  iar 
entry  into  the  United  States.  Section 
92.403(c)  of  the  regulations  designates 
Mexican  land  border  ports  for  the  entry 
of  ruminants  from  Mexico.  In 
accordance  with  f  92.426(b)  of  the 
regulations,  these  are  porta  that  "are 
equipped  with  facilities  necessary  for 
proper  chute  inspection,  dipping,  and 
testing**  of  the  ruminants,  as  required  by 
the  regulations. 

Among  the  approved  Mexican  land 
border  ports  for  ruminants  from  Mexico 
is  El  Paso,  TX.  We  have  been  advised 
that  the  owner  of  the  inspection  fadhty 
used  for  cattle  at  that  port  will  stop 
using  the  fadlity  for  that  purpose  in  the 
near  future.  Further,  the  owner  has  built 
a  new  inspection  facility  nearby  in 
Santa  Teresa,  NM,  that  will  be  used  for 
catde  entering  the  United  States  from 
Mexico.  This  inspection  facility  is 
equipped  "for  proper  chute  inspection, 
dipping,  and  testing,"  as  required  by 
S  92.426(b)  of  the  regulations.  Therefore, 
we  are  amending  §  92.403(c)  of  the 
regulations  to  add  Santa  Teresa,  NM.  as 
a  Mexican  land  border  port  for 
ruminants  and  are  removing  El  Paso. 
TX,  from  the  list  of  Mexican  land  border 
ports.  In  accordance  with  §  92.403(f).  the 
Secretary  of  the  Treasury  has  approved 
the  designation  of  the  Santa  Teresa.  NM. 
port  as  a  quarantine  station. 

Section  92.426(a)  of  the  regulations 
provides  that  if  riminants  offered  for 
entry  from  Mexico  are  found  to  be 
affected  with  or  to  have  been  exposed  to 
a  communicable  disease,  or  infested 
with  fever  ticks,  they  shall  be  refused 
entry  except  in  accordance  with 
S  92.427(b)(2).  Section  92.427(b)(2) 
provides  that  under  certain  conditions, 
cattle  that  have  been  exposed  to 
splenetic,  southern,  or  tick  fever,  or  that 
have  been  infested  with  or  exposed  to 
fever  ticks,  may  be  imported  from 
Mexico  into  the  Slate  of  Texas.*  Such 
cattle  are  currently  being  imported  into 
Texas  through  land  border  ports  on  the 
Mexico-Texas  border,  including  El  Paso, 
TX.  When  the  inspection  fadlity  at  EI 
Paso  is  closed  for  cattle,  the  nearest 
inspection  facility  and  port  of  entry  will 
be  at  Santa  Teresa.  NM.  The  nearest 
Mexican  land  bonier  ports  on  the 
Texas-Mexico  border,  Presidio  and  Del 
Rio,  are  both  more  than  100  miles  away. 
Santa  Teresa  is  located  less  than  10 
miles  from  El  Paso,  and  only  ■  few  miles 
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from  the  Texas  Stale  line.  Therefore,  we 
are  amending  f  92.427(b)(2)  to  allow 
these  cattle  to  be  imported  from  Mexico 
for  admission  into  the  State  of  Texas 
either  at  one  of  the  land  border  ports  in 
Texas  listed  in  i  92.403(c)  of  this  part,  or 
at  the  port  of  Santa  Teresa,  NM.  This 
action  is  necessary  to  facilitate  the 
importation  of  cattle  from  Mexico  while 
continuing  to  comply  with  our  statulory 
authority. 

Emergeocy  Action 

The  Administrator  of  the  Anima!  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  situation 
exists  that  warrants  publication  of  this 
interim  rule  without  prior  opportunity 
for  comment.  Immediate  action  is 
necessary  to  accommodate  the  large 
number  of  cattle  that  are  now  imported 
into  the  United  States  through  El  Paso. 
TX.  We  have  been  advised  that  the 
inspection  facility  for  cattle  at  El  Paso. 
TX,  will,  in  the  near  future,  no  longer  be 
used  for  that  purpose.  However,  a  new 
inspection  fadlity  for  cattle  has  been 
completed  at  Santa  Teresa,  NM. 

Failure  to  promptly  approve  Santa 
Teresa,  NM.  as  a  border  port  for 
rominants  from  Mexico,  could  adversely 
affect  trade  between  Mexico  and  the 
United  States.  By  approving  Santa 
Teresa,  NM,  as  a  Mexican  land  border 
port  for  ruminants,  we  continue  to 
provide  to  vital  service  to  importers.  Not 
to  provide  importers  the  o(^KHiunity  to 
avail  themselves  of  this  means  of  entry 
could  cause  a  disruption  in  the  flow  of 
ruminants,  especially  cattle,  from 
Mexico.  Annually,  the  United  States 
imports  1  million  head  of  cattle  from 
Mexico.  In  1990,  the  United  States 
imported  136,000  head  of  Mexican  cattle 
through  El  Paso.  TX,  alone. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  for  making  it  effective  upon 
publication.  We  will  consider  comments 
received  within  60  days  of  publication  of 
this  Interim  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Fednal  Register.  It  will  include 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rale  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  It  is 
not  8  "major  rale."  Based  on  Information 
compiled  by  the  Department,  we  have 
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determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivit>',  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  haS  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  interim  rule  adds  Santa  Teresa. 
NM,  to  the  list  of  approved  Mexican 
land  border  ports  for  ruminants  from 
Mexico,  and  permits  cattle  that  have 
been  exposed  to  splenetic,  southern,  or 
tick  fever,  or  that  have  been  infested 
with  or  exposed  to  fever  ticks,  to  be 
imported  from  Mexico  for  admission 
into  the  State  of  Texas  either  across  the 
Mexico-Texas  border  or  through  the  port 
of  Santa  Teresa,  NM.  Santa  Teresa,  NM. 
is  located  less  than  10  miles  from  El 
Paso,  TX.  Consequently,  it  appears  that 
this  action  will  have  little,  if  any 
economic  impact  upon  the  importers 
who  choose  to  use  the  Santa  Teresa, 
NM,  border  port.  Not  adding  Santa 
Teresa,  NM,  to  the  list  of  approved 
Mexican  land  border  ports  for  ruminants 
from  Mexico  could  have  a  significant 
economic  impact  upon  importers  who 
would  have  to  choose  from  approved 
ports  located  at  much  greater  distances 
from  El  Paso,  TX.  The  nearest  approved 
Mexican  land  border  ports  are 
Columbus,  NM,  and  Presidio  and  Del 
Rio,  TX.  Columbus.  NM.  is  225  miles 
from  El  Paso,  TX;  both  Presidio  and  Del 
Rio,  TX,  are  more  than  100  miles  from  El 
Paso,  TX. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  new  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.3501e/se7.).      . 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 


State  and  local  o^icials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  Diseases,  Canada,  Imports. 
Livestock  &  livestock  products.  Mexico. 
Poultry  and  poultry  products, 
Quarantine,  Transportation,  Wildlife. 

Accordingly,  we  are  amending  9  CFR 
part  92  as  follows: 

PART  92-IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306:  21 
U.S.C.  102-105,  111,  134a.  134b,  134c  134d, 
134f,  and  135;  31  U.S.C.  9701,  7  CFR  2.17,  2.51, 
and  3n.2(d) 

2.  In  9  92.403,  paragraph  (c)  is  revised 
to  read  as  follows: 

§92.403    Ports  designated  for  the 
Importation  of  ruminants.  ' 

(c)  Mexican  border  ports.  The 
following  land  border  ports  are 
designated  as  having  the  necessary 
inspection  facilities  for  the  entry  of 
ruminants  from  Mexico:  Brownsville. 
Hidalgo.  Laredo.  Eagle  Pass,  Del  Rio, 
and  Presidio,  Texas:  Douglas,  Naco, 
Nogales,  Sasabe,  and  San  Luis,  Arizona: 
Calexico  and  San  Ysidro.  California; 
and  Antelope  Wells,  Columbus,  and 
Santa  Teresa,  New  Mexico. 


3.  In  S  92.403,  paragraph  (e)  is 
amended  by  adding  the  words  "El 
Paso,"  immediately  before  "Galveston" 
and  adding  a  ","  immediately  after 
"Galveston". 

S  92.427    [Amended] 

4.  In  §  92.427,  paragraph  (b)(2) 
introductory  text  is  revised  to  read  as 
follows: 

992.427    Cattle  from  Mexico. 

(b)  *  •  * 

(2)  Cattle  that  have  been  exposed  to 
splenetic  southern,  or  tick  fever,  or  that 
have  been  infested  with  or  exposed  tO' 
fever  ticks,  may  be  imported  from 
Mexico  for  admission  into  the  State  of 
Texas,  except  into  areas  quarantined 
because  of  said  disease  or  tick 
infestation  as  specified  in  §  72.5  of  this 
chapter,  either  at  one  of  the  land  border 
ports  in  Texas  listed  in  S  92.403(c)  of 
this  part,  or  at  the  port  of  Santa  Teresa, 
NM,  provided  that  the  following 


conditions  are  strictly  observed  and 
complied  with:  *  *  * 
•        •        •        •        • 

Done  in  Washington,  DC  this  13th  day  of 
January  1992. 
Robert  Meiland, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

(FR  Doc  92-1291  Filed  1-16-92:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Parts  208  and  225 

[Regulation  H,  Regulation  Y;  Docket  Na  R- 
0740] 

Capital;  Capital  Adequaqr  Guidelines 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnON:  Revisions  to  Capital  Adequacy 
Guidelines. ^^^ 

summary:  The  Board  is  amending  its 
risk-based  and  leverage  capital 
guidelines  to  remove  the  limit  on  the 
amount  of  noncumulative  perpetual 
preferred  stock  bank  holding  companies 
may  include  in  Tier  1  capital. 
Cumulative  perpetual  preferred  stock 
will  continue  to  be  included  in  Tier  1 
capital  for  bank  holding  companies,  up 
to  a  limit  of  25  percent  of  Tier  1  capital. - 
This  change  to  the  guidelines  will  afford 
banking  organizations  greater  flexibility 
in  raising  capital. 

EFFECTIVE  DATE:  The  amendments  to  the 
capital  adequacy  guidelines  are 
effective  January  17. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Roger  T.  Cole.  Assistant  Director  (202/ 
452-2618).  Rhoger  H  Pugh,  Manager 
(202/728-5883),  Norah  M.  Barger, 
Supervisory  Financial  Analyst  (202/452- 
2402),  Robert  E.  Motyka,  Senior 
Financial  Analyst  (202/452-3621), 
Division  of  Banking  Supervision  and 
Regulation;  and  Michael  J.  O'Rourke, 
Senior  Attorney  (202/452-3288),  Legal 
Division.  For  the  hearing  impaired  only, 
Telecommunication  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452-  ~ 
3544). 
SUPPIXMENTARY  INFORMATION: 

L  Background 

The  international  bank  capital 
standards  (Basle  Accord)  '  allow  banks 


>  The  Basle  Accord  is  a  risk-based  capital 
framework  that  was  proposed  by  the  Basle 
Committee  on  Banking  Regulations  and  Supervisory 
Practices  and  endorsed  by  the  central  bank 
governors  of  the  Croup  of  Ten  (G-10)  countries  in 
July  1986.  The  Committee  is  comprised  of 
representatives  of  the  central  banks  and 
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to  include  noncumulative  perpetual 
preferred  stock  in  Tier  1  capital  and 
place  no  formal  limit  on  the  amount  of 
such  instruments  that  may  be  included 
in  Tier  1.'  The  Basle  framework,  which 
by  its  terms  applies  only  to 
internationally  active  banks,  was 
adopted  by  the  Federal  Reserve  for  state 
member  banks.  In  addition,  the  Board 
chose  to  apply  a  risk-based  capital 
framework  similar  to  the  Basle  Accord 
to  U.S.  bank  holding  companies 
generally  on  a  consolidated  basis.' 
Under  the  Federal  Reserve's  bank 
holding  company  capital  guidelines, 
holding  companies  are  allowed  to 
include  both  noncumulative  and 
cumulative  perpetual  preferred  stock  in 
Tier  1  capital,  but  the  total  of  all 
perpetual  preferred  stock  includable  in 
Tier  1  capital  is  limited  to  25  percent  of 
Tier  1.*  Amounts  of  such  stock  in  excess 
of  the  limitation  may  be  included  in  Tier 
2  capital.  The  limit  on  preferred  stock  is 
consistent  with  the  Board's  long- 
standing view  that  common  equity 
should  remain  the  dominant  form  of  a 
banking  organization's  capital  structure. 

A  principal  reason  for  the  Board's 
decision  to  limit  the  amount  of  perpetual 
preferred  stock  in  bank  holding 
company  Tier  1  capital  is  the  fact  that 
cumulative  preferred,  the  type  of 
perpetual  preferred  most  prevalent  in 
U.S.  financial  markets,  normally 
involves  preset  dividends  that  can  only 
be  deferred,  not  cancelled.  An 
institution  that  passes  dividends  on 
cumulative  preferred  stock  must  pay  off 
any  accumulated  arrearages  before  it 
can  resume  payment  of  its  common 
stock  dividends.  Thus,  undue  reliance 
on  cumulative  perpetual  preferred  stock 
and  the  related  possibility  of  large 
dividend  arrearages  could  complicate  an 


supervisory  authoritiei  from  the  G-10  countries 
(Belgium,  Canada,  France,  Gennany.  Italy,  Japan, 
Netherlands,  Sweden.  Switzerland,  the  United 
Kingdom,  and  the  United  States]  and  Luxembourg. 

*  Noncumulative  perpetual  preferred  stock  is 
perpetual  preferred  stock  whose  dividends,  if 
missed,  do  not  accrue  and  will  never  be  paid. 
Cumulative  perpetual  preferred  stock  is  preferred 
stock  wh.'!se  dividends,  if  missed  because  of 
insufficient  earnings  or  any  other  reason, 
accumulate  until  all  arrearages  are  paid  out. 
Cumulative  preferred  dividends  have  preference 
over  common  dividends,  which  cannot  be  paid  out 
as  long  as  any  cumulative  preferred  dividend* 
remain  unpaid. 

*  For  bank  holding  companies  with  consolidated 
assets  of  less  than  SI  50  million  in  assets,  the  risk- 
based  capital  guidelines  generally  are  applied  on  a 
bank-only  basis. 

*  Under  the  risk-based  capital  guidelines,  certain 
types  of  perpetual  preferred  stock  do  not  qualify  for 
inclusion  in  Tier  1  capital.  For  example,  perpetual 
preferred  stock  in  which  the  dividend  Is  reset 
periodically  based,  in  whole  or  in  part,  upon  the 
banking  organization's  credit  standing  is  excluded 
from  Tier  1  capital,  but  may  be  included  in  Tier  2 
capital. 


organization's  ability  to  raise  new 
common  equity  in  times  of  financial 
difficulty.  On  the  other  hand,  dividends 
on  noncumulative  preferred,  like 
dividends  on  common  stock,  may  be 
cancelled.  Thus,  with  respect  to 
dividends,  noncimiulative  preferred 
stock  has  characteristics  that  are 
consistent  with  common  stock,  the 
principal  component  of  Tier  1  capital. 

Conditions  in  the  banking  industry 
underscore  the  desirability  of  affording 
banking  organizations  greater  flexibility 
in  raising  capital.  This  can  assist 
organizations  in  strengthening  their 
capital  positions  and  expanding  their 
ability  to  extend  credit  to  sound 
borrowers.  In  view  of  these 
considerations,  on  October  31, 1991,  the 
Board  proposed  removing  the  limit  on 
the  amount  of  noncumulative  preferred 
stock  that  bank  holding  companies  may 
include  in  Tier  1  capital.  This  was 
consistent  with  other  steps  initiated  by 
the  Federal  bank  regulatory  agencies,  in 
conjunction  with  the  Treasury 
Department,  to  address  concerns 
'  relating  to  the  availability  of  credit  to 
sound  borrowers. 

By  removing  the  limit  for 
noncumulative  perpetual  preferred 
stock,  the  Board  noted,  the  proposal 
would  achieve  parity  with  regard  to  the 
treatment  of  noncumulative  perpetual 
preferred  stock  between  the  U.S.  risk- 
based  capital  guidelines  for  bank 
holding  companies  and  the  Basle 
framework  for  banks.  Thus,  the  proposal 
would  place  U.S.  bank  holding 
companies  on  a  more  equal  footing  with 
foreign  banks  subject  to  the  Basle 
Accord  with  regard  to  their  ability  to 
augment  Tier  1  capital  through  the 
issuance  of  noncimiulative  perpetual 
preferred  stock.  The  proposal  also 
would  conform  the  treatment  of 
noncumulative  preferred  for  holding 
companies  to  the  treatment  for  state 
member  banks,  which,  consistent  with 
the  Basle  Accord,  may  include 
noncumulative  perpetual  preferred  stock 
in  Tier  1  without  any  formal  limit.  The 
Board  indicated  that  the  additional 
flexibihty  provided  by  this  proposal 
could  assist  bank  holding  companies  to 
strengthen  their  capital  positions  and 
expand  their  lending  capacity. 

The  Board  noted  that,  although  it  was 
proposing  to  remove  the  limit  on 
noncumulative  perpetual  preferred 
stock,  it  continued  to  believe  that  bank 
holding  companies  should  avoid 
overreliance  on  preferred  stock  within 
Tier  1  capital.  In  this  regard,  the  Board 
noted  that  the  capital  structure  of  a 
bank  holding  company  is  subject  to 
quarterly  review  (through  the  analysis  of 
financial  reports  filed  with  the  Federal 


Reserve),  and  the  composition  of  an 
organization's  capital  base  and  its 
capital  plans  are  subject  to  in-depth 
assessment  during  annual  inspections 
and  as  part  of  the  Federal  Reserve's 
consideration  of  applications.  The  Board 
further  stated  that  the  language  of  the 
Federal  Reserve's  risk-based  capital 
guidelines  makes  clear  the  Board's  long' 
standing  belief  that  banking 
organizations  should  avoid  overreliance 
on  nonvoting  equity  instruments, 
including  preferred  stock,  in  Tier  1 
capital.  Capital  structures  that  are 
inconsistent  with  this  principle  may 
result  in  supervisory  or  enforcement 
actions,  including  possible  denial  of 
applications  filed  with  the  Federal 
Reserve.  In  addition,  rating  agencies 
take  the  amount  of  common  equity  and 
preferred  stock  an  organization  has,  as 
well  as  the  overall  composition  of  the 
organization's  core  capital,  into  account 
in  determining  the  organization's 
financial  ratings.  Thus,  the  Board 
concluded  in  its  proposal  that  there  are 
a  number  of  mechanisms  in  place  to 
monitor  banking  organizations'  use  of 
preferred  stock  and  to  discourage  undue 
reliance  on  such  instruments. 

The  comment  period  for  this  proposal 
ended  on  November  22. 1991.  The  Board 
received  comments  from  twenty-one 
public  respondents.  None  of  the 
commenters  opposed  the  proposal  and 
fourteen  commenters,  or  two-thirds  of 
the  total,  supported  it.  Two  of  these 
commenters,  however,  questioned  the 
language  in  the  Board's  proposal  that 
overreliance  by  a  banking  organization 
on  preferred  stock  and  other  nonvoting 
equity  elements  within  Tier  1  could 
result  in  supervisory  or  enforcement 
actions.  These  commenters  asked  for 
specific  guidance  on  the  permissible 
upper  limit  within  Tier  1  for  such 
nonvoting  instruments. 

Seven  commenters  neither  supported 
nor  opposed  the  proposal  but  expressed 
the  view  that  removal  of  the  limitation 
on  noncumulative  preferred  stock 
includable  in  Tier  1  capital  would 
provide  little  or  no  benefit  to  bank 
holding  companies'  ability  to  raise 
capital  because  they  view  the  market  for 
noncumulative  preferred  as  limited. 
Three  of  the  commenters  that  explicitly 
supported  the  proposal  expressed 
similar  reservations  on  the  benefits 
provided  by  the  proposal.  Five  of  the 
commenters  that  did  not  explicitly 
support  the  proposal  put  forth 
alternative  proposals  to  increase  this 
ability.  One  of  these  suggestions  was  the 
removal  of  the  limit  on  cumulative 
perpetual  preferred  stock  bank  holding 
companies  may  include  in  Tier  1. 
Another  suggestion  was  to  include  in 
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capital  some  amount  of  identifiable 
intangible  assets  such  as  purchased 
credit  card  intangibles  and  core  deposit 
intangibles.^ 

Based  on  the  comments  received,  the 
Board  is  now  issuing  in  final  form 
amendments  to  its  risk-based  and 
capital  leverage  guidelines  to  remove 
the  limitation  on  the  amount  of 
noncumulative  perpetual  preferred  stock 
bank  holding  companies  may  include  in 
Tier  1  capital.  Barik  holding  companies 
will  continue  to  be  able  to  include 
cumulative  perpetual  preferred  stock  in 
Tier  1  capital,  up  to  a  Hmit  of  25  percent 
of  Tier  1.  The  Board  believes  that  a 
limitation  on  cumulative  perpetual 
preferred  stock  is  appropriate  because 
dividends  on  this  type  of  instrument  can 
only  be  deferred,  not  cancelled.  Since 
the  existence  of  large  dividend 
arrearages  could  complicate  an 
organization's  ability  to  raise  common 
equity  in  times  of  financial  difficulty,  the 
Board  believes  that  the  amount  of 
cumulative  preferred  stock  bank  holding 
companies  can  include  as  Tier  1  capital 
should  continue  to  be  limited  to  25 
percent. 

Although  the  Board  is  removing  the 
limit  on  noncumulative  preferred,  it 
continues  to  believe  that  common  equity 
should  remain  the  dominant  form  of  a 
banking  organization's  capital  structure- 
Thus,  the  Board  with  retain  the  language 
in  its  risk-based  capital  guidelines 
stating  that  banking  organizations 
should  avoid  overreliance  on  nonvoting 
equity  instruments,  including  perpetual 
preferred  stock,  in  their  Tier  1  capital. 
Any  determination  of  overreliance 
depends  on  a  number  of  factors 
including  the  overall  financial  condition 
of  the  institution,  the  existence  of 
multiple  classes  of  common 
shareholders,  the  level  and  quality  of 
minority  interests  in  equity  accounts  of 
consolidated  subsidiaries,  and  the  level 
and  quality  of  preferred  stock.  Since 
these  factors  can  vary  greatly  among 
banking  organizations,  the  Board  will 
continue  to  make  a  final  determination 
on  overrehance  on  nonvoting  equity 
elements  on  a  case-by-case  basis. 

II.  Effective  Date  I 

The  amendments  to  the  risk-based 
and  leverage  capital  guidelines  are 
effective  upon  publication.  The 
provisions  of  5  U.S.C.  553(d)  generally 
prescribing  30  days'  prior  notice  of  the 
effective  date  of  a  rule  have  not  been 
followed  in  connection  with  the 


•  The  Board  is  currently  reviewing  the  capital 
treatment  of  intangible  a»»eti  together  with  the 
other  federal  financial  institution*  regulatory 
agencies  and  will  address  this  matter  separately  at 
a  later  date. 


UMI 


adoption  of  this  amendment.  Section 
553(d)  also  provides  that  such  prior 
notice  is  not  necessary  whenever  a  rule 
reduces  regulatory  burdens  or  there  is 
good  cause  for  finding  that  such  notice 
is  contrary  to  the  public  interest.  As 
noted  above,  by  removing  the  limitation 
on  the  amount  of  noncumulative 
perpetual  preferred  stock  bank  holding 
companies  may  include  in  Tier  1  capital, 
this  rule  does  reduce  such  a  regulatory 
burden. 

11.  Regulatory  Flexibility  Act  Analysis 

The  Federal  Reserve  Board  does  not 
believe  that  adoption  of  this  proposal 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  in  accord  with  the 
spirit  and  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  In 
that  regard,  the  proposed  amendment 
would  reduce  certain  regulatory  burdens 
on  bank  holding  companies.  In  addition, 
because  the  risk-based  and  leverage 
capital  guidelines  generally  do  not  apply 
to  bank  holding  companies  with 
consolidated  assets  of  less  than  $150 
million,  this  proposal  will  not  affect  such 
companies. 

List  of  Subjects 

12  CFR  Part  208 

Accounting,  Agricultural  loan  losses, 
Applications,  Appraisals,  Banks, 
banking.  Branches,  Capital  adequacy. 
Confidential  business  information. 
Currency,  Dividend  payments.  Federal 
Reserve  System  Flood  insurance, 
Publication  of  reports  of  condition, 
Reporting  and  recordkeeping 
requirements.  Securities,  State  member 
banks. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Appraisals,  Banks,  banking. 
Capital  adequacy,  Federal  Reserve 
System.  Holding  companies,  Reporting 
and  recordkeeping  requirements, 
Securities,  State  member  banks. 

For  the  reasons  set  forth  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  section  5(b)  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1844(b)). 
and  section  910  of  the  International 
Lending  Supervision  Act  of  1983  (12 
U.S.C.  3909),  the  Board  is  amending  12 
CFR  Parts  208  and  225  by  revising  them 
to  read  as  follows: 

PART  208-MEMBERSHIP  OF  STATE 
BANKING  INSTITUTiONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

1.  The  authority  citation  for  part  208  - 
continues  to  read  as  follows: 


Authority:  Sections  9. 11(a),  11(c).  19. 21.  25, 
and  25(a)  of  the  Federal  Reserve  Act.  as 
amended  (12  U.S.C  321-338,  248(a).  248(c). 
461, 481-486, 601.  and  611.  respectively): 
sections  4  and  13(i)  of  the  Federal  Deposit 
Insurance  Act,  as  amended  (12  U.S.C.  1814 
and  18230),  respectively);  section  7(a)  of  the 
International  Banking  Act  of  1978  (12  U.S.C 
3105);  sections  907-910  of  the  International 
Lending  Supervision  Act  of  1983  (12  U.S.C. 
3906-3909):  sections  2. 12(b).  12(g),  12(i). 
15B(c)  (5),  17. 17A  and  23  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C  78b,  78Ab), 
78/(g),  78/(i).  78(>-4(c)  (5).  78q.  78q-l.  and  78w. 
respectively):  section  5155  of  the  Revised 
Statutes  (12  U.S.C.  36)  as  amended  by  Jie 
McFadden  Act  of  1927;  and  sections  1101- 
1122  of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989  (12 
U.S.C.  3310  and  3331-3351). 

Appendix  A— [A>nended] 

2.  In  Appendix  A  to  part  208  footliote 
6  is  removed  and  reserved. 

PART  22^-BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C  lB17(j)  (13).  1818, 1831i, 
1843(c)  (8),  1844(b).  3106,  3106,  9907  3909. 
3310,  and  3331-3351. 

Appendix  A— [Amended] 

2.  Appendix  A  to  part  225  is  amended 
by  revising  paragraphs  (ii)  and  (iii)  and 
adding  paragraph  (iv)  in  IIA.1.,  by 
revising  the  last  thiee  sentences  of  the 
third  paragraph  and  the  entire  fourth 
paragraph  in  ILA-l.b..  by  revising  the 
third  entry  under  the  heading  and  by 
adding  a  new  entry  directly  after  the 
newly  revised  third  entry  in  Attachment 
II,  and  by  revising  footnote  1  in 
Attachment  VL  to  read  as  follows: 

n.  •  •  • 

A*  •  • 
1.*  *  • 

(i)  *  *  * 

(ii)  Qualifying  noncumulative  perpetual 
preferred  stock  (including  related  surplus). 

(iii)  Qualifying  cumulative  perpetual 
preferred  stock  (including  related  surplus), 
subject  to  certain  limitations  described 
below. 

(iv)  Minority  interest  in  the  equity  accounts 
of  consoUdated  subsidiaries. 

a.  *  *  • 

b.  •  •  • 

However,  the  aggregate  amount  of 
cumulative  perpetual  preferred  stock  that 
may  he  included  in  a  holding  company's  tier  1 
is  limited  to  one-third  of  the  sum  of  core 
capital  elements,  excluding  the  cumulative 
perpetual  preferred  stock  (that  is,  items  i  ii. 
and  iv  above).  StatM  differently,  the 
aggregate  amount  may  not  exceed  25  percent 
of  the  sum  of  all  core  capital  elements, 
including  cumulative  perpetual  preferred 
stock  (that  is.  items,  i,  Ii,  iii,  and  iv  above). 
Any  cumulative  perpetual  preferred  stock 
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outstanding  in  excess  of  this  limit  may  be 
included  in  tier  2  capital  without  any 
sublimits  within  that  tier  (see  discussion 
below). 

While  the  guidelines  allow  for  the  inclusion 
of  noncumulative  perpetual  preferred  stock 
and  limited  amounts  of  cumulative  perpetual 
preferred  stock  b  tier  1,  it  is  desirable  from  a 
supervisory  standpoint  that  voting  common 
equity  remain  the  dominant  form  of  tier  1 
capital.  Thus,  bank  holding  companies  should 
avoid  overreliance  on  preferred  stock  or 
nonvoting  equity  elements  within  tier  1. 


Attachment  II '  *  * 


Components 


MiniiTHim  requirements 
after  transition  period 


Qualifying 

noncumulative 

perpetual  preferred 

stock. 
Qualifying  cumulative 

perpetual  preferred 

stock. 


Nolimit 


Limited  to  25%  of  ttie  sum 
of  common  stock,  quali- 
fying perpetual  preferred 
stock,  and  minority  in- 
terests. 


Attachment  VI. 


*  Cumulative  perpetual  preferred  stock  is 
limited  within  tier  1  to  25%  of  the  sum  of 
common  stockholders'  equity,  qualifying 
perpetual  preferred  stock,  and  minority 
interests. 

Appendix  D— [AmendecQ 

3.  Appendix  D  to  part  225  is  amended 
by  revising  the  first  two  sentences  in 
footnote  3  to  read  as  follows: 


*  At  the  end  of  1992,  Tier  1  capital  for  bank 
holding  companies  includes  common  equity, 
minority  interest  in  the  equity  accounts  of 
consolidated  subsidiaries,  qualifying 
noncumulative  perpetual  preferred  stock,  and 
qualifying  cumulative  perpetual  preferred 
stock.  (Cumulative  perpetual  preferred  stock 
is  linjited  to  25  percent  of  Tier  1  capital.) 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  13, 1992. 

WUUam'W.  WUes. 
Secretary  of  the  Board. 

[FR  Doc.  92-1253  Filed  l-16-«2;  8:45  am) 
MLUim  COK  saKKOi-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  Na  92-NM-OI-AO;  AfiMndrntnt  39- 
8155;  AD  92-03-01] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10  Series 
Airplanes 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  McDonnell  Douglas  Model 
DG-9-10  series  airplanes.  This  action 
requires  a  revision  to  the  Airplane  Flight 
Manual  (AFM)  which  specifies  that 
takeoff  may  not  be  initiated  unless  the 
flight  crew  verifies  that  a  visual  and 
physical  check  of  the  leading  edge  and 
upper  wing  surfaces  have  been 
accomphshed  and  that  the  wing  is  clear 
of  ice/frost/snow  acctunulation.  This 
amendment  is  prompted  by  several 
accidents  in  which  airplanes 
experienced  loss  of  lift  when  attempting 
takeoff  with  ice  contamination  on  their 
wings.  The  actions  specified  in  this  AD 
are  intended  to  prevent  ice 
contamination,  which  could  result  in  the 
degradation  of  wing  lift,  and  stall  at 
lower  than  normal  angles-of-attack 
during  takeoff. 
dates:  Effective  lanuary  17, 1992. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  16, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  92-NM-Ol-AD,  1601  Und 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

FOR  PURTN0I  INFORMATION  CONTACT: 
Mr.  James  Webre,  Los  Angeles  Aircraft 
Certification  Office.  ANM-ieOL,  FAA, 
Transport  Airplane  Directorate,  3229 
East  Spring  Street,  Long  Beach. 
California  90806-2425;  telephone  (310) 
988-5364;  fax  (310)  988-5210. 
SUPPLEMENTARY  INPORMATION:  The  FAA 
has  received  reports  Of  five  accidents 
involving  McDonnell  Douglas  Model  - 
DC-9-10  series  airplanes  that  were 
apparently  caused  by  ice  contamination 
on  the  wing  surfaces.  Four  of  the 
airplanes  involved  were  not  de-iced 
prior  to  attempting  takeoff.  In  the  fifth 
accident,  the  airplane  was  de-iced; 
however,  it  was  on  the  ground  for  27 
minutes  in  icing  conditions  prior  to  an 


attempted  takeoff.  Although  Federal 
Aviation  Regulations  91.527  and  121.629 
prohibit  takeoff  with  ice,  frost,  or  snow 
on  the  wings,  in  each  reported  accident, 
it  was  apparent  that  ice  buildup  on  the 
wings  was  not  noticed  or  detected  by 
the  flight  crew  prior  to  takeoff. 
Consequently,  the  ice  build-up  on  the 
wing  leading  edge  contributed  to 
degradation  of  lift  of  the  airplane. 

The  McDonnell  Douglas  Model  DC-9- 
10  series  airplane  has  a  wing  design 
with  no  leading  edge  high  lift  devices, 
such  as  slats.  Wings  without  leading 
edge  devices  are  particularly  susceptible 
to  loss  of  lift  due  to  wing  icing.  Minute 
amounts  of  ice  or  other  contamination 
(equivalent  to  medium  grit  sandpaper) 
on  the  leading  edges  or  wing  upper 
surfaces  can  cause  degradation  of  wing 
lift,  and  can  cause  the  airplane  to  stall 
at  lower  than  normal  angles-of-attack 
during  takeoff.  Stall  speeds  can  be 
increased  up  to  30  knots,  which  would 
be  well  above  the  stall  warning  (stick 
shaker)  activation  speed. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
McDonnell  Douglas  DC-0-10  series 
airplanes  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  ice 
contamination  which  could  result  in  the 
degradation  of  wing  lift  and  stall  at 
lower  than  normal  angles-to-attack 
during  takeoff.  This  AD  requires  a 
revision  to  the  Airplane  Flight  Manual 
(AFM)  which  specifies  that  takeoff  may 
not  be  initiated  unless  the  flight  crew 
verifies  that  a  visual  check  and  a 
physical  (hands-on)  check  of  the  leading 
edge  and  upper  wing  surfaces  have  been 
accomplished,  and  that  the  wing  is  clear 
of  ice/frost/snow  accumulation. 

This  is  considered  to  be  an  interim 
action.  The  manufacturer  has  advised 
the  FAA  that  it  is  developing  a 
modification  which  will  assist  in 
eliminating  the  wing  leading  edge  icing 
problem  by  providing  leading  edge 
heating  during  ground  operation.  Once 
this  modification  is  approved  and 
available,  the  J='AA  may  consider  further 
rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  conunent 
hereon  are  impracticable,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of  a 
final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
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are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimier.ts  as  they  may  desire. 
Communications  shall  identify  the  Rules 
Docket  number  and  be  submitted  in 
triplicate  to  the  address  specified  under 
the  caption  "AOORESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 
.    Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-Ol-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federaUsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for4he  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
si^iificant  under  DOT  Regulatory 
Policies  and  Procedures,  a  Hnal 
regulatory  evaluation  will  be  prepared 


and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  Tiled,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "AOiDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  loelg):  and  14  CFR  11.S9. 

§39.13    [AnMOdwl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-03-01.  McDonnell  Douglas:  Amendment 
39-8155.  Docket  92-NM-Ol-AD. 

AppUcability:  Model  DC-®-ll.  -12,  -13,  -14. 
-IS.  and  -15F  series  airplanes,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  degradation  of  lift  due  to  ice 
accumulation  on  the  wing  leading  edge  and 
upper  surface,  accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  ^e  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"Wing  De-icing  Prior  to  Takeoff 

CAUTION 

The  Model  DC-0-10  series  airplane  has  a 
wing  design  with  no  leading  edge  high  lift 
devices,  such  as  slats.  Wings  without  leading 
edge  devices  are  particularly  susceptible  to 
loss  of  lift  due  to  wing  icing.  Minute  amounts 
of  ice  or  other  contamination  (equivalent  to 
medium  grit  sandpaper]  on  the  leading  edges 
or  wing  upper  surfaces  can  cause  a 
significant  reduction  in  the  stall  angle-of- 
attack.  This  can  increase  the  stall  speed  up  to 
30  knots.  The  increased  stall  speed  can  be 
well  atxjve  the  stall  warning  (stick  shaker) 
activation  speed.  [END  OF  CAUTIONARY 
NOTEl 

The  leading  edge  and  upper  wing  surfaces 
must  be  physically  checked  for  ice/frost 
when  the  airplane  has  l>een  exposed  to 
conditions  conducive  to  ice/frost  formatioa 
Takeoff  may  not  be  initiated  unless  the  flight 
crew  verifies  that  a  visual  check  and  a 
physical  (hands-on)  check  of  the  leading  edge 
and  upper  wing  surfaces  have  been 
accomplished,  and  that  the  %ving  is  clear  of 
ice/frost/snow  accumulation.  Icing/&ost/ 
snow  conditions  exist  when  the  Outside  Air 
Temperature  (OAT)  is  below  6  degrees  C  (42 
degrees  F);  and  either  the  difference  between 


the  dew  point  temperature  and  OAT  is  less 
than  3  degrees  C  (5  degrees  F).  or  visible 
moisture  (rain,  drizzle,  sleet  snow.  fog.  eta) 
is  present. 

NOTE 

This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  are  free  of 
ice,  frost,  and  snow  accumulation  as  required 
by  Federal  Aviation  Regulations  §S  91.527 
and  121.629.  (END  OF  NOTE]" 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate.  The     • 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  or  Operations 
Inspector,  as  appropriate,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued,  in 
accordance  writh  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirement»of  this  AD  can  be 
accomplished. 

(d)  This  amendment  (39-8155),  AD  92-03- 
01,  becomes  effective  January  17, 1992. 

Issued  in  Renton.  Washington,  on  Jamiary 
3,1992. 

Danell  M.  Fedefton. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  92-1463  FUed  1-15-92:  4:15  pm) 

BIUJNO  CODE  StW-IS-M 


14  CFR  Part  39 

[Docket  Na  92-NM-02-AD;  Anwndment  39- 
•158;  AO  92-03-02] 

AlrworthineM  Diractlve*;  McDonnell 
Dougtam  Models  DC-9-80  Series 
Airplanes  and  Model  MD-88  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMANv:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  McDonnell  Douglas  Model 
DC-9-80  series  airplanes  and  Model 
MDU88  airplanes.  This  action  requires  a 
revision  to  the  Airplane  Flight  Manual 
(AFM)  which  speciHes  that  takeo^  may 
not  be  initiated  unless  the  flight  crew 
verifies  that  a  visual  check  and  a 
physical  check  of  the  wing  upper 
surfaces  have  been  accomplished,  and 
that  the  wing  is  clear  of  ice 
accumulation.  This  action  also  requires 
installation  of  tufts  and  triangtilar  decals 
on  the  inboard  side  of  wing  upper 
surfaces.  This  amendment  is  prompted 
by  several  incidents  in  which  ice  build- 
up on  wing  upper  surfaces  may  have 
shed  into  the  engines  during  takeoff, 
causing  damage  to  the  engine.  This 
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condition,  if  not  corrected,  could  cause 
loss  of  thrust  on  one  or  both  engines.  . 
OATCS:  Effective  January  17. 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  17. 
1992. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  16, 1992. 

AOOREtSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103.  Attention:  Rules 
Docket  No.  92-NM-02-AD.  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California  90846- 
0001.  Attention:  Business  Unit  Manager, 
Technical  Publications.  Cl-HDR  (54-60). 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW.. 
room  8401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  Webre,  Los  Angeles  Aircraft 
Certification  Office,  ANM-160L,  FAA. 
Transport  Airplane  Directorate,  3229 
East  Spring  Street,  Long  Beach. 
California  90806-2425;  telephone  (310) 
988-5364;  fax  (310)  988-5210. 
SUFFLEMENTARV  INFORMATION:  There 
have  been  reports  of  ice  forming  on  the 
wing  upper  surfaces  of  McDonnell 
Douglas  Models  DC-9-80  series  and 
Model  MD-88  series  airplanes  in  icing 
conditions,  and  shedding  during  takeoff. 
In  some  cases,  the  shedding  ice  has 
been  ingested  into  the  engines,  causing 
damage  to  one  or  both  engines. 
Although  Federal  Aviation  Regulations 
Sections  91.527  and  121.629  prohibit 
takeoff  with  ice,  frost,  or  snow  on  the 
wings,  in  each  reported  case,  it  was 
apparent  that  ice  build-up  on  the  wings 
was  not  noticed  or  detected  by  the  flight 
crew  prior  to  takeoff. 

The  formation  of  ice  can  occur  on 
wing  surfaces  during  exposure  of  the 
airplane  to  normal  icing  conditions. 
Clear  ice  can  also  occur  on  the  wings' 
upper  surfaces  when  cold-soaked  fuel  is 
in  the  main  wiiig  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing.  The 
presence  of  clear  ice  can  be  extremely 
difficult  to  detect  on  smooth  surfaces 
even  under  the  best  lighting  conditions. 
Ice  accumulation  on  the  wind  surfaces, 
if  not  detected  and  removed  prior  to 
takeoff,  could  result  in  ice  shedding  from 


the  wing  and  causing  damage  to  one  or 
both  engines,  possibly  leading  to  surge, 
vibration,  or  loss  of  thrust. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin  30- 
59,  dated  September  18, 1969;  Revision  1, 
dated  January  5, 1990;  and  Revision  2. 
dated  August  15, 1990;  which  describe 
procedures  for  installing  tufts  (short 
lengths  of  string)  and  triangular  decals 
on  the  inboard  side  of  wings'  upper 
surfaces.  These  items  will  help  in 
determining  the  presence  of  clear  ice. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
McDonnell  Douglas  Model  DC-9-80 
series  and  Model  MD-68  airplanes  of 
the  same  type  design,  this  AD  is  being 
issued  to  prevent  damage  to  one  or  both 
engines,  caused  by  ice  shedding  from 
the  wings.  This  AD  requires  a  revision 
to  the  Airplane  Flight  Manual  (AFM) 
which  specifies  that  takeoff  may  not  be 
initiated  unless  the  flight  crew  verifies 
that  a  visual  check  and  a  physical 
(hands  on)  check  of  the  wing  upper 
surfaces  have  been  accomplished,  and 
that  the  wing  is  clear  of  ice 
accumulation.  The  AD  also  requires 
installation  of  tufts  and  triangular  decals 
on  the  inboard  side  of  wing  upper 
surfaces,  in  accordance  with  the  service 
bulletin  previously  described.  Further, 
this  AD  requires  a  revision  to  the 
Configuration  Deviation  List  (CDL)  of 
the  AFM  relative  to  criteria  for 
operating  when  certain  numbers  of 
triangular  decals  and/or  tufts  are 
missing. 

This  is  considered  to  be  interim 
action.  The  FAA  is  considering 
additional  rulemaking  to  require  the 
installation  of  an  ice/foreign  object 
damage  (FOD)  alert  system  (reference 
McDonnell  Douglas  MD-80  Service 
Bulletin  30-64),  which  will  assist  in 
determining  the  presence  of  ice  on  the 
wing:  and  installation  of  an  inboard 
refueling  system  (reference  McDonnell 
Douglas  MO-ao  Service  Bulletin  28-59). 
whidi  will  permit  wanner  fuiel  from 
ground  storage  facilities  to  be  loaded 
into  the  wing  tank  in  the  area  where  ice 
shedding  from  the  wind  could  be 
ingested  into  the  engine. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of  a 
final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubic  comment,  comments  are 


invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commtmications  shall  identify  the  Rules 
Docket  number  and  be  submitted  in 
triplicate  to  the  address  specified  under 
the  caption  "AODRmn."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-02-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  %vith 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency     - 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
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Policies  and  Procedures,  a  final 
rc^atory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it  if  nied,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "4 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  1421  and  1423; 
49  U.S.C.  106(g]:  and  14  CFR  11.89. 

(39.13    lAimnded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive:  i 

98-03-02.  McDooim]]  DouglaK  Aaiendment 
39-6156.  Docket  92-NM-02-AD. 

Applicability:  Model  DC-9-81,  -82.  -63.  and 
-67  series  airplanes,  and  Model  MD-88 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  engine  thrust, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  die  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
.  in  the  AFM. 

"Ice  on  Wing  Upper  Surfaces      j 

CAUTION 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can  cause  severe  damage  to 
one  or  both  engines,  leading  to  surge, 
vibration,  and  complete  thrust  loss.  The 
formation  of  ice  can  occur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
icing  conditions.  Clear  ice  can  also  occur  on 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  the  main  wing  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing.  Often,  the 
ice  accumulation  is  clear  and  difficult  to 
detect  visually.  The  ice  forms  most  h«quently 
on  the  inboard,  aft  comer  of  the  main  wing 
tanks.  [END  OF  CAUTIONARY  NOTE] 

The  wing  upper  surfaces  must  be 
physically  checked  for  ice  when  the  airplane 
has  been  exposed  to  conditions  conducive  to 
ice  formation.  Takeoff  may  not  be  initiated 
unless  the  flight  crew  verifies  that  a  visual 
check  and  a  physical  (hands-on]  check  of  the 
wing  upper  surfaces  have  been  accomplished, 
and  thn*  the  wing  is  clear  of  ice  accumulation 
when  any  of  the  following  conditions  occur 


(1)  When  the  ambient  temperature  is  less 
than  50  degrees  F  and  high-humidity  or 
visible  moisture  (rain,  drizzle,  sleet  snow, 
fog,  etc.)  is  present: 

(2)  When  frost  or  ice  is  present  on  the 
lower  surface  of  either  wing; 

(3)  After  completion  of  de-icing. 
When  tufts  and  triangular  decals  are 

installed  in  accordance  with  McDonnell 
Douglas  MD-60  Service  Bulletin  30-59,  the 
physical  check  may  be  made  by  assuring  that 
all  installed  tufts  move  freely. 

NOTE 

This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  are  free  of 
frost  snow,  and  ice  accumulation,  as 
required  by  Federal  Aviation  Regulations 
SS  91.527  and  121.629.  [END  OF  NOTE)" 

(b)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  the  Configuration  Deviation 
List  (CDL)  Appendix  of  the  AFM  to  include 
the  following.  This  may  be  accomplished  by 
inserting/a  copy  of  this  AD  in  the  AFM. 

"30-80-01    Triangular  Decal  and  Tuft 
Assemblies 

Up  to  two  (2)  decals  or  tufts  per  side  may 
be  missing,  provided: 

(a)  At  least  one  decal  and  tuft  on  each  side 
is  located  along  the  aft  spar  line;  and 

(b)  The  tufts  are  used  for  performing  the 
physical  check  to  determine  that  the  upper 
wing  is  free  of  ice  by  observing  that  the  tufts 
move  freely. 

Up  to  eight  (8)  decals  and/or  tufts  may  be 
missing,  provided: 

(a)  Takeoff  may  not  be  initiated  unless  the 
flight  crew  verifies  that  a  physical  (hands-on) 
check  is  made  of  the  upper  wing  in  the 
location  of  the  missing  decals  and/or  tufts  to 
assure  that  there  is  no  ice  on  the  wing  when 
icing  conditions  exist; 

OR 

(b)  When  the  ambient  temperature  is  more 
than  50  degrees  F." 

(c)  Within  30  days  after  the  effective  date 
of  this  AD,  install  tufts  and  triangular  decals 
on  the  inboard  side  of  the  wings'  upper 
surfaces,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  30-59,  dated 
September  18, 1989;  Revision  1,  dated  January 
5, 1990;  or  Revision  2,  dated  August  15, 1990. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  or  Operations 
Inspector,  as  appropriate,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  installation  required  by  this  AD 
shall  be  done  in  accordance  with  McDoiwell 
Douglas  Service  Bulletin  30-59.  dated 
September  18, 1969;  Revision  1,  dated  January 
5, 1990;  or  Revision  2,  dated  August  15, 1990. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDoimell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California  90846-0001, 
Attention:  Business  Unit  Manage,  Technical 
Publications.  Cl-HDR  (54-60).  Copies  may  be 
inspected  at  the  FAA  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW..  Renton, 
Washington,  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  room  8401. 
Washington.  D.C 

(g)  This  amendment  (39-8156),  AD  92-(a- 
02,  becomes  effective  January  17, 1992. 

Issued  in  Renton,  Washington,  on  January 
3, 1992. 

Danell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  92-1447  Filed  1-15-92;  4:15  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  10 

[TJ>.92-6]  ' 

Customs  Regulations  Amendment 
Relating  to  the  Generalized  System  of 
Preferences  Direct  Importation 
Requirement 

AQENCV:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Interim  regulation;  solicitation 
of  comments. 

summary:  This  document  expands  the 
"imported  directly"  deHnition  in  the 
Customs  Regulations  pertaining  to  the 
Generalized  System  of  Preferences 
(GSP)  to  allow  goods  produced  in  a 
member  of  a  GSP-designated 
association  of  coimtries  to  be  shipped 
through,  and  subjected  to  limited 
processing  operations  in,  another 
member  of  the  same  association  whose 
designation  as  a  member  of  that 
association  for  GSP  purposes  was 
terminated  by  the  President.  The 
amendment  supports  the  overall  goals  of 
the  GSP  program  which  include 
fostering  the  continued  economic 
development  and  integration  of 
association  members. 

DATES:  Interim  rule  effective  January  17, 
1992.  Comments  must  be  received  on  or 
before  March  17, 1992. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  and  inspected  at  the 
Regiilations  and  Disclosure  Law  Branch, 
room  2119,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington. 
DC  20229. 
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FOR  njimlER  mFORMATMN  CONTACT: 

Craig  Walker,  O^ice  of  Regulations  and 
Rulings  (202-56&-2938). 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  V  of  the  Trade  Act  of  1974.  as 
amended  (19  U.S.C.  2461-2465), 
authorizes  the  President  to  establish  a 
,  Generalized  System  of  Preferences 
(GSP)  to  provide  duty-free  treatment  for 
articles  which  (1)  are  designated  ))y  the 
President  as  eligible  articles  for 
purposes  of  t^e  GSP,  (2)  are  the  growth, 
product,  or  manufacture  of  a  country 
designated  by  the  President  as  a 
beneficiary  developing  country  (BDC) 
for  purposes  of  the  GSP,  (3)  have  at  least 
35  percent  of  their  appraised  value 
attributable  to  the  cost  or  value  of 
materials  produced  in  the  BDC  and/or 
the  direct  costs  of  processing  operations 
performed  in  the  BDC,  and  (4)  are 
imported  directly  from  the  BDC  into  the 
Customs  territory  of  the  United  States. 
The  Customs  Regulations  implementing 
the  GSP  are  contained  in  55  10.171- 
10.178  (19  CFR  10.171-10.178). 

Section  10.175  of  the  Customs 
Regulations  (19  CFR  10.175)  defines  the 
expression  "imported  directly"  for 
purposes  of  the  GSP.  Paragraph  (a) 
provides  the  most  restrictive  definition 
(that  is.  direct  shipment  from  the  BDC  to 
the  United  States  without  passing 
through  the  territory  of  any  other 
country),  and  paragraphs  (b)-(d}  set 
forth  certain  limited  derogations  from 
the  strict  rule  contained  in  paragraph 
(a). 

Paragraph  (b)  refers  to  shipment  from 
the  BDC  to  the  United  States  through  the 
territory  of  any  other  country  under 
circumstances  in  which  the  merchandise 
In  the  shipment  does  not  enter  into  the 
commerce  of  the  intermediate  country 
while  en  route  to  the  United  States,  and 
the  invoice,  bills  of  lading,  and  other 
shipping  documents  show  the  United 
States  as  the  final  destination. 

Paragraph  (c)  covers  merchandise 
shipped  from  the  BDC  to  the  United 
States  through  a  free  trade  zone  in  a 
BDC  and  sets  forth  the  following 
principal  conditions;  (1)  The 
merchandise  shall  not  enter  Into  the 
commerce  of  the  country  maintaining 
the  free  trade  zone,  (2)  the  merchandise 
must  not  undergo  any  operations  other 
than  sorting,  grading,  testing,  packing, 
unpacking,  repacking,  decanting, 
affixing  marks  or  labels  or  the  like  If 
Incidental  to  other  operations  permitted 
under  the  paragraph,  and  operations 
necessary  to  preserve  the  merchandise 
in  its  condition  as  introduced  into  the 
free  trade  zone,  (3)  the  merchandise  may 
be  purchased  and  resold,  other  than  at 


retail,  for  export  within  the  free  trade 
zone,  and  (4)  an  additional  Certificate  of 
Origin  Form  A.  declaring  what 
operations,  if  any,  were  performed  on 
the  merchandise  in  the  free  trade  zone, 
shall  be  prepared  and  submitted  to 
Custom  with  the  original  Certificate  of 
Origin. 

Paragraph  (d)  refers  to  a  shipment 
from  a  BDC  to  the  United  States  through 
the  territory  of  any  other  country  under 
circumstances  in  which  the  invoices  and 
other  documents  do  not  show  the  United 
States  as  the  final  destination  and  states 
that  the  articles  In  the  shipment  are 
Imported  directly  only  If:  (1)  The  articles 
remained  under  the  control  of  the 
customs  authority  In  the  intermediate 
country,  (2)  the  articles  did  not  enter 
Into  the  commerce  of  the  intermediate 
country  except  for  the  purpose  of  sale 
other  than  at  retail  and  the  district 
director  is  satisfied  that  the  importation 
results  from  the  original  commercial 
transaction  between  the  importer  and 
the  producer  or  the  producer's  sales 
agent,  and  (3)  the  articles  were  not 
subjected  to  operations  other  than 
loading  and  unloading  and  other 
activities  necessary  to  preserve  the 
articles  in  good  condition. 

Each  of  the  above  exceptions  to  the 
strict  "imported  directly"  rule  was 
designed  to  address  potential  or  known 
problems  that  could  otherwise  interfere 
with  the  goals  of  the  GSP  program,  such 
as  geographical  limitations  (for  example, 
a  landlocked  BDC  needing  access  to  a 
seaport  located  in  a  neighboring 
country]  and  regional  or  product-specific 
marketing  or  distribution  requirements. 
The  dociunentary  requirements  and 
other  conditions  set  forth  In  each  of 
these  transshipment  exceptions  were 
specifically  designed  to  ensure  that 
Customs  would  still  be  able  to  trace  the 
imported  goods  to  their  true  country  of 
origin,  in  recognition  of  the  fact  that  the 
real  function  of  the  direct  importation 
requirement  is  to  assist  in  establishing 
compliance  with  the  basic  GSP  origin 
requirements. 

In  Proclamation  5805  of  April  29, 1988, 
published  at  53  FR 15785  on  May  4, 1988, 
the  President  pursuant  to  19  U.S.C.  2464 
terminated  the  designation  of  Singapore 
and  Brunei  Darussalam  as  BDCs  for 
purposes  of  the  GSP.  thus  removing 
them  both  from  the  list  of  independent 
countries  entitled  to  GSP  benefits  and 
from  the  list  of  members  of  the 
Association  of  South  East  Asian  Nations 
(ASEAN)  treated  as  one  BDC  for  GSP 
purposes.  The  action  with  regard  to 
Singapore  was  based  on  a  determination 
that  Singapore  was  sufficiently 
advanced  in  economic  development  and 
improved  in  trade  competitiveness  that 
continued  preferential  treatment  under 


the  GSP  was  not  warranted.  The  action 
as  regards  Brunei  Darussalam  was 
based  on  a  determination  that  its  per 
capita  gross  national  product  had 
exceeded  the  applicable  limit  for  GSP 
designation  provided  in  19  U.S.C. 
2464(f).  The  principal  Intended  effect  of    . 
the  Presidential  action  was  (1)  to 
exclude  from  GSP  duty-free  treatment 
all  articles  produced  in  Singapore  or  iii 
Brunei  Darussalam,  and  (2)  in  the  case 
of  an  article  produced  in  another 
A,SEAN  member  country,  to  preclude 
counting  any  cost  or  value  of  materials 
or  direct  costs  of  processing  operations 
attributable  to  Singapore  or  Brunei 
Darussalam  in  order  to  meet  the  GSP  35 
percent  value-added  requirement  under 
the  cumulation  of  value  provision 
applicable  to  members  of  an  association 
of  countries  treated  as  one  country 
under  the  GSP. 

However,  the  Presidential 
Proclamation  also  has  had  the  collateral 
effect  of  excluding  from  GSP  duty-free 
treatment  articles  produced  in  any 
remaining  GSP-ellglble  ASEAN  member 
country  (Indonesia,  Malaysia,  the 
Philippines,  or  Thailand)  and  shipped  to 
Singapore  or  Brunei  Darussalam  where 
unpacking,  testing,  labeling,  repacking 
and  other  minimal  operations  are 
performed  on  such  articles  prior  to  final 
shipment  to  the  United  States.  This 
resulU  from  the  fact  that  by  removing 
Singapore  and  Brunei  Darussalam  from 
the  list  of  ASEAN  member  countries 
treated  as  one  country  for  GSP 
purposes,  such  an  article  can  no  longer 
be  considered  to  have  been  directly 
shipped  to  the  United  Stales  from  the 
ASEAN  and  thus  would  not  be 
"imported  directly"  within  the  meaning 
of  ihe  GSP  statute.  Moreover,  none  of 
the  above-described  exceptions  to  the 
strict  "imported  directly"  nde  set  forth 
in  19  CFR  10.175  would  apply  In  such 
circumstances,  and  in  this  regard  the 
following  Is  noted:  (1)  Paragraph  (b)  is 
Inapplicable  because  testing  and  other 
operations  performed  on  the  article  in 
Singapore  or  Brunei  Darussalam 
constitute  entry  into  the  commerce  of 
those  countries;  (2)  paragraph  (c)  does 
not  apply  because  the  free  trade  zone 
must  be  located  in  a  BDC  and  Singapore 
and  Brunei  Darussalam  are  no  longer 
BDCs;  and  (3)  paragraph  (d)  does  not 
permit  the  types  of  operations 
performed  on  the  article  in  Singapore  or 
Brunei  Darussalam. 

The  Office  of  the  United  States  Trade 
Representative  (USTR)  has  detennined 
that  the  situation  described  above  is 
having  a  serious  negative  efi^ect  on  both 
the  GSP  program  and  the  goals  of  the 
ASEAN.  While  the  Presidential  action 
has  had  the  desired  effect  of  preventing 
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Singapore  and  Brunei  from  benefitting 
from  the  GSP  trade  preference,  it  has 
also  caused  difficulties  for  the  remaining 
GSP-eligible  ASEAN  member  countries 
which,  having  in  the  past  fonnd  it 
necessary  to  transship  some  of  their 
products  through  Singapore  or  Brunei 
Darussalam  for  the  purpose  of 
performing  testing  and  related  minor 
operations  and  in  order  to  facilitate 
marketing  and  distribution,  are  now 
able  to  do  so  only  at  the  cost  of  losing 
GSP  duty-free  treatment  on  those 
products.  Thus,  in  effect,  GSP 
availability  has  been  somewhat  eroded 
for  products  of  Indonesia,  Malaysia,  the 
Philippines,  and  Thailand,  thereby 
frustrating  the  intent  behind  their 
continued  designation  as  GSP  BDCs. 
Moreover,  by  precluding  Singapore  or    ' 
Brunei  Darussalam  from  having  such 
peripheral  involvement  with  the  GSP 
transactions  of  the  other  ASEi*J^ 
members,  the  goal  of  the  ASEAN,  which 
is  to  further  the  economic  integration  of 
its  members,  will  be  frustrated.  In 
accordance  with  commitments  made  to 
interested  foreign  governmental  entities 
to  try  to  find  a  solution  to  this  problem, 
USTTR  therefore  requested  Customs  to 
consider  whether  the  Customs 
Regulations  could  be  amended  on  an 
expedited  basis  to  correct  this  situation. 
Customs  has  concluded  that  a  regulatory 
amendment  in  this  case,  so  long  as  it 
does  not  affect  the  President's  action 
withdrawing  direct  GSP  benefits  from 
the  two  countries  in  question,  would  be 
equitable,  proper  and  consistent  with 
the  overall  objectives  of  the  GSP 
program. 

In  order  to  ensure  that  the  solution  to 
this  problem  is  limited  to  the  narrow 
"imported  directly"  context  under  which 
it  arose,  and  in  keeping  with  the 
regulatory  approach  taken  toward 
similar  problems  in  the  past  this 
document  simply  sets  forth  an 
amendment  to  19  CFR  10.175  involving 
the  addition  of  a  new  paragraph  (c)  to 
cover  cases  in  which  goods  originating 
in  a  member  of  an  association  treated  as 
one  GSP  country  are  shipped  through 
the  territory  of  a  former  BDC  whose 
designation  as  a  member  of  the  same 
association  was  terminated  by  the 
President.  The  new  regulatory  text  set 
forth  in  this  document  incorporates  the 
limitations  or  conditions  found  in 
present  paragraph  (c)  with  respect  to  the 
general  prohibition  against  entry  into 
the  commerce,  the  limited  types  of 
operations  that  would  be  permitted,  the 
allowance  of  only  a  non-retail  purchase 
or  resale  for  export,  and  the  submission 
of  an  additional  Certificate  of  Origin 
Form  A  describing  the  operations 
performed;  however,  the  new  text  is  not 


limited  to  free  trade  zone  situations  as 
in  the  case  of  paragraph  (c)  because 
such  a  limitation  would  be  overly 
restrictive  and  is  unnecessary  in  this 
context.  This  new  paragraph  (e)  also 
specifically  lists  Singapore  and  Brunei 
Darussalam  so  as  to  clarify  the  present 
application  of  the  paragraph,  and  future 
amendments  to  this  list  would  be  made 
as  changed  circumstances  may  warrant. 

Finally,  Customs  believes  that  the 
pressing  need  for  this  regulatory  change 
as  explained  above,  coupled  with  the 
fact  that  the  change  confers  a  benefit  on 
the  general  public  by  removing  a 
restriction,  warrants  immediate 
implementation  of  the  change  in  the 
form  of  an  interim  rule  with  provision 
for  public  comments  thereon. 

Ccmraents 

Before  adopting  this  interim  regulation 
as  a  final  rule,  consideration  will  be 
given  to  any  written  comments 
(preferably  in  triplicate]  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  normal  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure 
Law  Branch,  room  2119,  Customs 
Service  Headquarters,  1301  Constitution 
Avenue  NW.,  Washington,  DC. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(a)  public  notice  is  inapplicable  to 
this  regulation  because  it  falls  within  the 
foreign  affairs  function  of  the  United 
States.  The  regulation  implements 
commitments  made  to  foreign 
governmental  entities  by  the  Executive 
Office  of  the  President  and  accords  with 
the  President's  statutory  authority 
regarding  administration  of  the  GSP 
program.  In  addition,  because  this 
regulation  is  necessary  to  support  the 
objectives  of  the  existing  GSP  program 
and  since  it  confers  a  benefit  on  the 
general  public,  it  is  determined  pursuant 
to  5  U.S.C.  553(b)(B]  that  notice  and 
public  procedures  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  Furthermore,  for  the  above 
reasons,  it  is  determined  that  good 
cause  exists  under  the  provisions  of  5 
U.S.C.  553(d)(3)  for  dispensing  with  a 
delayed  effective  date. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 


E.0. 12291.  Accordingly,  ho  regulatory 
impact  analysis  has  been  prepared. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  interim 
regulations,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.)  do  not  apply. 

Draftirg  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foofe,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  10 

Customs  duties  and  inspections, 
Imports. 

Amendment  to  the  Regulations 

For  the  reasons  set  forth  above,  part 
idT Customs  Regulations  (19  CFR  part 
10)  is  amended  as  set  forth  below. 

PART  10-ARTICLES  CONDITIONALLY 
FREE,  3UBJECT  TO  A  REDUCED 
RATE,  ETC 

1.  The  authprity  citation  for  part  10 
continues  to  read  as  follows: 

Aulbority:  19  U.S.C.  69, 1202, 1481. 1484. 
1498, 1508. 1623, 1824. 
•  *  *  *  *  -' 

2.  Section  10.175  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (d)(3)  and  adding  in  its  place 
■';  or",  and  by  adding  a  new  paragraph 
(e)  to  read  as  follows: 

9  10.175    Imported  directly  defined. 
«        •        •        »        « 

(e)(1)  Shipment  to  the  U.S.  from  a 
beneficiary  developing  country  which  is 
a  member  of  an  association  of  countries 
treated  as  one  country  under  section 
502(a)(3).  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2462(a)(3)),  through  the 
territory  of  a  former  beneficiary 
developing  country  whose  designation 
as  a  member  of  the  same  association  for 
GSP  purposes  was  terminated  by  the 
President  pursuant  to  section  504,  Trade 
Act  of  1974,  as  amended  (19  U.S.C. 
2464),  provided: 

(i)  The  articles  in  the  shipment  did  not 
enter  into  the  commerce  of  the  former 
beneficiary  developing  country  except 
for  purposes  of  performing  one  or  more 
of  the  operations  specified  in  paragraph 
(c)(1)  of  this  section  and  except  for 
purposes  of  purchase  or  resale,  other 
than  at  retail,  for  export;  and 

(ii)  The  person  responsible  for  the 
articles  in  the  former  beneficiary 
developing  country,  or  any  person 
having  knowledge  of  the  facts,  shall 
prepare  and  sign  an  additional 
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Certificate  of  Origin  Form  A  declaring 
what  operations,  if  any,  were  performed 
in  the  former  beneficiary  developing 
country.  At  the  request  of  the  district 
director,  this  additional  CertiHcate  of 
Origin  shall  be  presented  to  Customs 
along  with  the  Certificate  of  Origin 
required  by  9  10.173(a)(1).  The 
provisions  of  §§  10.173  (a)(2),  (a)(3), 
(a)(4)  and  (a)(5)  are  applicable  to  this 
paragraph. 

(2)  The  designation  of  the  following 
countries  as  members  of  an  association 
of  countries  for  GSP  purposes  has  been 
terminated  by  the  President  pursuant  to 
section  504  of  the  Trade  Act  of  1974  (19 
U.S.C.2464): 

Brunei  Darussalam. 

Singapore. 

Approved:  January  13, 1982. 
Michael  H.  Lane, 

Acting  Commissioner  of  Customs.        ' 
Pater  K.  Nunez, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  92-1228  Filed  1-16-82, 8:45  am] 

BHJJNQ  CODE  4«20-0>-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

(Docket  No.  90F-0321] 

Indirect  Food  Additives:  Adfuvants, 
Production  Aids,  and  Sanitlzers  " 

AQENCV:  Food  and  Drug  Administration, 

HHS. 

ACnOH;  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  l,3,5-tris(3,5-di-tert-butyl- 
4-hydroxybenzyi)-s-triazine-2,4,6(l//. 
3//,  S/^trione  as  an  antioxidant  for 
polymethylpentene  homopolymers  used 
in  contact  with  food.  This  action  is  in 
response  to  a  petition  filed  by  Ciba- 
Geigy  Corp. 

dates;  Effective  January  17, 1992; 
written  objections  by  February  18, 1992. 
Aoomsscs:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration.  200  C  Street 
SW.,  Washington,  DC  20204,  202-254- 
9511. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 


of  October  30, 1990  (55  FR  45656),  FDA 
announced  that  a  food  additive  petition 
(FAP  084219)  had  been  filed  by  Ciba- 
Geigy  Corp.,  Seven  Skyline  Dr., 
Hawthorne,  NY  10532.  proposing  that 
S  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  1.3,5-tri8(3.5-di-/ert-butyl-4- 
hydroxybenzyl)-s-triazine-2,4.6(l//,  3//, 
5//)trione  as  an  antioxidant  for 
polymethylpentene  homopolymers  used 
in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  21 
CFR  17&2010  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  18, 1992,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 


particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

list  of  Subjects  in  21  CFR  Fart  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  21  CFH 
part  178  is  amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  409.  706  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342,  348,  376). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  for  the  entry  1,3,5- 
tris(3.5-di-tert-butyl-4-hydroxybenzyl)-s- 
triazine-2,4,6(l//,  3//,  5/y)trione  *  *  *  by 
numerically  adding  a  new  entry  "6." 
under  the  heading  "Limitations"  to  read 
as  follows: 

9178.2010    Arrttoxldant*  and/or  ttabllizert 
for  polyiBara. 

(b)  *  *  ' 


SutMtanoM 


Limitations 


1.3.5-tri8(3.5.<*-<l9rr- 
butyl.4- 

hy«Jro)(yt)enry1).»- 
triazin«-2.4.6(lK 

thone(CAS  Rag. 
No  27676-«2-6). 


For  usa  only: 

•        •        • 

6.  At  levels  not  to  axcaed 
0.2  percant  by  iweight  o( 
otatin  potymers  complying 
with  5177.1520<C)(4)  ol 
this  chapter  The  hnishad 
polymefs  may  be  used  m 
contact  with  food  under 
conditions  o)  use  A 
through  H  dascribad  in 
Tatte  2  o«  }  176  170(c)  o( 
this  chapter. 


Dated:  January  10. 1992. 
FradR.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  92-1283  Filed  1-1&-92;  8:45  am) 
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UMI 


DEPARTMEIfT  OF  TRANSPORT  ATNNf 

CoMt  Guard 

33  CFR  Parts  100  and  165 

CGO  92-002, 

Safety  and  Security  Zones 

AQENCT:  Coast  Guard,  E)OT. 
ACTION:  Notice  of  temporary  rules 
issued.      ^___^^ 

SUMMiMV:  This  document  gives  notice  of 

temporary  safety  zones,  security  zones, 
and  local  regulations.  Periodically  the 
Coast  Guard  must  issue  safety  zones, 
security  zones,  and  special  local 
regulations  for  limited  periods  of  time  in 
limited  areas.  Safety  zones  are 
established  around  areas  where  there 
has  been  a  marine  casualty  or  when  a 
vessel  carrying  a  particularly  hazardous 
cargo  is  transiting  a  restricted  or 
congested  area.  Special  local  regulations 
are  issued  to  assure  the  safety  of 
participants  and  spectators  of  regattas 
and  other  marine  events. 
DATES;  The  following  list  includes  safety 
zones,  security  zones,  and  special  local 
regulations  that  were  established 
between  October  1, 1991  and  December 


31. 1991  and  have  since  been  terminated 
Also  included  are  several  zones 
established  earfier  but  inadvertently 
omitted  from  the  past  published  list 
ADDRESSES:  The  complete  text  of  any 
temporary  regulation  may  be  examined 
at,  and  is  available  on  request,  from 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA-2),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW^ 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Don  Harris,  Regulatory  Paralegal, 
Marine  Safety  CouncU  at  (202)  267-1477 
between  the  hours  of  8  ajn.  and  3:30 
p.m.,  Monday  through  Friday. 
SUPPLEMBTT ARV  INFORMATtON:  The  iocal 

Captain  of  the  Port  must  be  immediately 
responsive  to  the  safety  needs  of  the 
waters  within  his  jurisdiction;  therefore, 
he  has  been  delegated  the  authority  to 
issue  these  regulations.  Since  events  aiid 
emergencies  usually  take  place  without 
advance  notice  or  warning,  timely 
publicalion  of  notice  in  the  Federal 
Register  is  often  precluded.  However, 
the  affected  public  is  informed  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  frequently 
provided  by  Coast  Guard  patrol  vessels 
enforcing  the  restrictions  imposed  in  the 


zone  to  keep  the  public  infonned  of  the 
regulatory  activity.  Because  mariners 
are  notified  by  Coast  Guard  officials  on 
scene  prim  to  enforcement  action. 
Federal  Register  notice  is  not  required  to 
place  the  special  local  regulation, 
security  zone,  or  safety  zone  in  effect. 
However,  the  Coast  Guard,  by  law,  most 
publish  in  the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  publishes  a  periodic  list  of  these 
temporary  local  regulations,  security 
zones,  and  safety  zones.  Permanent 
safety  zones  are  not  included  in  this  list. 
Permanent  zones  are  published  in  their 
entirety  in  the  Federal  Register  fust  as 
any  other  rulemaking.  Temporary  zones 
are  also  published  in  their  entirety  if 
sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  Non-major  safety  zones, 
special  local  regulations  and  security 
zones  have  been  exempted  from  review 
under  E.0. 12291  because  of  their 
emergency  nature  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
October  1, 1991  through  December  31, 
1991.  unless  otherwise  indicated. 


O0CiMt# 


C6D1-91-067 

CGD1-B1-153„ 
CG01-»t-t54.. 
CG01-91-155.. 
C601-91-163-. 
CG01-Sl-t64„ 


Location 


CG01-91-16e_. 
CG01-91-169„ 
CGD2-91-«)1.._ 
CGD5-91-048.._ 
CGO7-91-105.... 
C6D7-91-106.™ 
CGD7-91-n2_. 
CGD7-91--  i3_ 
CGD7-91-118. 

CGD7-91-120 

CGD7-91-123 

CGD7-91-124 

CG07-91-125 

CGDe-91-023 


Lower  East  Rp««r,  New  Yo»fc 

Lower  Hud«on  Wwer.  NY/NJ 

OW  Rte  1 56  Niartic  Rivef 

Kill  Van  Kull.  NY/NJ 

Shinnecock  Inlet  Unexploded 

Old  Rte  156  Niartic  River  Bndga — 

Lower  East  Rixer,  NY 

Boston  Inner  Haitxv 


Fleur  De  Lis  Regatta 

American  Oiat)etes  Cttoptank  Swim.~ 

Lauderdale  Great  Sootti  Florida 

ColumtxM  Day  Crvasing  Regatta 

Dick  MIsener  Memonai  Marathon — 


Gold  Cup  Challenge—— 

1991  Otfahora  World  Champiortship-. 
29th  Anrxial  Christmas  Boat  Parade..- 
City  of  Boynton  Beacti/Detray  Beach.. 
WInterfest  Boat  Parade 


Christmas  Parade  ol  Boats 

Banana  Betid  Ctiam()ionslip  Outboard.. 


Type 


Safety 

Safety 

Safety 

Satoty.. — 
Safety.. 


Security 

Safety 

Special 

Special 

Special 

Special 

Special 

oQGCidl ....™™... 

Special _.. 

Special 

Special 

Special 

Special 

Special — 


Eflecliwe  date 


31  Dec  91. 

11  Oct  M. 
OBOcim. 
15  Oct  91. 
220ci»1. 
29  Oct  91. 

12  Nov  91. 
31  Dec  91. 

11  Oct  91. 
19  Oct  91. 
06  Oct  91. 

12  Oct  91. 
06  Oct  91. 

06  Oct  91. 

13  Nov  91. 
15  Dec  01. 

13  Dec  91. 

14  Dec  91. 

07  Dec  91. 
12  0ct9t. 


Captain  of  the  Port  Regulations 


Boston  91-151. 
Ctwrtastor.  91-102— 

Charfe8too91-103 

Charleston  91-104 

Charleston  91-119 

Chicago  09-91-17.. 


_„4... 


Chicago  09-91-18 

Hampton  Rds  91-06-09.. 
Hampton  Rds  91-05-11.. 

Honohihj  91-02 

HonoUu  91-03 


Huntinglon  91-05.... 
i91-9e. 


Jacksonville  91-99 — 
JackaonwHa  91-122— 
Jachaonvile  91-128..-. 
JackaonviDe  91-130..-. 
LAiLB  91-23 


Boston  Inner  Hartx>r 

Cooper  River,  SC 

Intracoastal  Watenray- 
Cooper  River,  SC 


ICW/Wappoo  Cut  Bridge. 
Merrill  C.  Meigs  Airfiek}--. 
Merrill  a  Maiga  AirfieU— 
James  Hiwer ... — 


AHigator  River 

HonoluhJ  a  BeRows  AFB. 
Honolulu  Haftxjr. 


Kanawha  River  Mile  QXttJB.. 
Florida,  Femandaitt — »«.—.. 

Jax  Pride  &  Jax  Mac 

St  Johr«  River 


Jacksonville  Landing 

Hot  Winter  Jet  SM  Rae«— 
Exptosive  Anchorage  K-5- 


Saiety 

Safety _ 

Sgietf _ 

Emergency  — 
Emergency- 
Security 

Security 

SiMy 

Saiety 

Saiety 

Security^ 

wWIWTy —"• 

SaMy 

Saiety 

Saiety 

SalMy 

Safety 


12  0091. 
1?  Sep  91. 
15  Aug  91. 
17  Sep  91 
20  New  91. 
20  Sep  91. 
10  0ec9t. 
23  Oct  91 


27  Now  91. 

15  Nov  91. 
06  Dec  91. 

06  Nov  91. 
08  Sap  91. 
12  Sep  91. 
29  Nov  91. 

07  Dee  91 
1S0ac9t. 

16  Dec  91. 
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Oockelf 


LoulsvHIe  91-16 

LouisvUle9l-l6 „.. 

Paducah91-13 

Paducah  91-14 

Paducah  91-15 

Paducah  91-16 

Paducah  91-1 7 

Paducah  91 -16 

Pittsburgh  91-04 

Pittsburgh  91-05 

Pittsburgh  91 -07 

Portland  90-03 

Puget  Sound  91-12 

Puget  Sound  91-13 

Puget  Sound  91-14..... 

Puget  Sound  91-16 

Puget  Sound  91-17 

San  Francisco  91-09.. 
San  Francisco  91-10.. 
San  Francisco  91 -11.. 
San  Francisco  91-12. 

Savannah  91-106 

Savannah  91-109 

Wilmington  91 -Oil 

Wilfnington-91-012 

WHmington  91-013 


Location 


Calhoun,  Kentucky.... 
Louisyiile.  Kentucky.. 
Lo«Mr  Mississippi.. 


Upper  Mississippi  River. 

Tsnneises  River — 

Ohio  River 

Cuinbertand  River  .„_ — 
Tennessee  River — . — 

Allegheny  River 

Ohto  River 


Cohimbia  River — 

Lake  Washington  Canal 

Lake  Washington  Canal — 

ElKott  Bay.  WA..._ 

EHtott  Bay.  WA /....... 


Eagle  Harbor.  WinskMv,  WA.. 

San  Francisco  Bay '.. 

San  Francisco  Bay 

San  Frandsoo  Bay....- — 

San  Francisco  Bay — 


Sea  Island.  GA.. 
St  Simons  Island- 
Cape  Fear  River  -. 
CaJM  Fear  River ... 
Cape  Fear  River ... 


TVP« 


Safety 

Salety ...... 

Safety-... 
Safety.-.. 
Safety..-. 
Safely.-.. 

Safety 

Safety 

Security - 

Safety 

Safety 

Safety 

Safety.— 

Safely 

Safety 

Safely 

Safety..-. 

Safely 

Safety-... 

Safely 

Safety-. 
Security.. 
Securtty.. 

Safety 

Safely 

Safely 


03  Oct  91. 

04  Oct  91. 
31  Aug  91. 
17  Sep  91. 
30  Sep  91. 
01  Oct  91. 

05  Oct  91. 
03  Oct  91. 
14  Aug  91. 
26  Sap  91. 
29  Oct  91. 
06Jun90. 
19  Aug  91. 
19  Aug  91. 
14  Sap  91. 
16  Sep  91. 

06  Dec  91. 
12  Oct  91. 
12  Oct  91. 
16  Oct  91. 
22  Oct  91. 
26  Sep  91. 
28  Sep  91. 
01  Oct  91. 
01  Oct  91. 
OS  Oct  91. 


Dated:  January  13, 1992.  ' 

D.M.  Wrye. 

Lieutenant  Commander,  USCG.  Acting 
Executive  Secretary.  Marine  Safety  Council. 
[FR  Doc.  92-1289  Filed  1-16-02;  8:45  am] 

MLLMO  CODE  4S10-14-II 


DEPARTMENT  OF  EDUCATION 
34CFRPart690 

Pell  Grant  Program;  Correction 

agency:  Department  of  Education. 
action:  Pinal  regulations— correcticHi. 

summary:  This  document  corrects  the 
final  regulations  for  the  Pell  Grant^ 
Program  that  were  published  in  the 
Federal  Register  on  November  6, 1991  at 
55  FR  56912. 
POn  FURTHER  INFORMATION  CONTACT 

loyce  R.  Coates,  Program  Specialist,  Pell 
Grant  Branch,  Division  of  Policy  and 
Program  Development  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.  (room  4318.  ROB-3),  Washington, 
DC  20202,  (202)  708-7888.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  Washington.  DC  202 
area  code,  telephone  708-0300)  between 
8  a.m.  and  7  p.m.,  Eastern  time. 

SUFFLBMENTARY  INFORMATION:  On 

November  6, 1991,  the  Secretary . 
published  final  regulations  in  the 
Federal  Register  for  the  Pell  Grant 
Program,  34  CFR  part  680.  This 
document  corrects  the  Preamble  of  these 
final  regulations  as  follows: 

On  page  56912,  column  2.  the  third 
paragraph  from  the  bottom  is  removed. 


Dated:  January  13. 199211 
Carolynn  Reid-WaDaos. 

Assistant  Secretary  for  Poatsecondary 

Education.     ^ 

[FR  Doc.  92-1311  Filed  1-16-92;  8:45  am] 

BHJJNO  CODE  4000-01-M 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Parts  1  and  10 
[Docket  Na  910764-1306] 
RIN  0651-AA27 

Duty  of  Dledosure 

aoency:  Patent  and  Trademark  Office. 

Commerce. 

ACTION;  Notice  of  final  rulemaking. 

summary:  The  Patent  and  Trademark 
Office  (Office)  is  amending  the  rules  of 
practice  in  patent  caa^s  to  (1)  clarify  the 
duty  of  disclosure  for  information 
required  to  be  submitted  to  the  Office: 
(2)  provide  flexible  time  limits  for 
submitting  information  disclosure 
statements  including  the  requirement  for 
a  fee  in  certain  cases;  (3)  eliminate 
consideration  of  duty  of  disclosure 
issues  by  the  Office  except  in 
disciplinary  and  interference 
proceedings,  and  under  other  limited 
circumstances;  and  (4)  eliminate  the 
striking  of  patent  applications  which  are 
improperly  executed.  The  Office  further 
is  amending  the  Patent  and  Trademark 
Office  Code  of  Professional 
Responsibility  to  define  as  misconduct  a 
failure  to  comply  with  the  rules  on  duty 
of  disclosure.  The  rules  as  adopted 


strike  a  balance  between  the  need  of  the 
Office  to  obtain  and  consider  all  known 
relevant  information  pertaining  to 
patentability  before  a  patent  is  granted 
and  the  desire  to  avoid  or  minimize 
imnecessary  complications  in  the 
enforcement  of  patents. 
effective  date:  March  16, 1992.  These 
rules  will  be  applicable  to  all  applicants 
and  reexamination  proceedings  pending 
or  filed  after  the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT 

By  telephone  Charles  E.  Van  Horn  (703- 
305-9054)  or  J.  Michael  Thesz  (703-305- 
9384)  or  by  mail  addressed  to 
'  Commissioner  of  Patents  and 
Trademarks.  Washington,  DC  20231,  and 
marked  to  the  attention  of  Charles  E. 
Van  Horn  (Crystal  Park  2— room  919). 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  on  duty  of 
disclosure  and  practitioner  misconduct 
published  in  the  Federal  Register  at  54 
FR  11334  (March  17, 1989),  and  in  the 
Patent  and  Trademark  Office  Official 
Gazette  at  1101  Off.  Gaz.  Pat.  Off.  12 
(April  4. 1989).  was  withdrawn.  On 
August  6, 1991,  the  Office  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  relating  to  duty  of 
disclosure.  56  FR  37321.  The  notice  was 
also  published  in  the  Official  Gazette. 
1129  Off.  Gaz.  Pat.  Off.  52  (August  27, 
1991).  Sixty  written  comments  were 
received  in  response  to  the  notice  of 
proposed  rulemaking.  A  public  hearing 
was  held  on  October  a  1991.  Eleven 
individuals  offered  oral  comments  at  the 
hearing.  The  sixty  written  comments 
and  a  copy  of  the  transcript  of  the 
hearing  are  available  for  public 
inspection  in  the  Office  of  the  Assistant 
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Comniswaner  for  Patents,  room  919. 
Crystal  Park  U.  2121  Crystal  Drive. 
Arltegton.  VA. 

Famiiiarily  with  the  notice  of 
proposed  nilemaking  is  assumed. 
Changes  in  the  text  of  the  rules 
published  for  comment  in  the  notice  of 
proposed  rulemaking  are  discussed. 
Comments  received  in  writing  and  at  the 
public  hearing  in  response  to  the  notice 
of  proposed  rulemai<ing  are  discussed. 

The  rules  as  adopteil  shall  take  effect 
as  to  all  applications  and  reexdniination 
proceedings  either  pendic.^  or  filed  on  or 
after  the  effective  date  of  these  rules. 
Thus,  any  inforoation  disclosure 
statement  that  is  filed  on  or  nfter  that 
date  must  comply  with  the  provisions  of 
9§  1 J7  and  1.98  to  be  entitled  to 
considers  tion. 

Changes  in  Text 

The  final  rules  contain  several 
changes  to  the  text  of  the  rules  =is 
proposed  for  comment.  Those  changes 
are  discussed  below. 

S«:tion  1.17(i)(l)  has  been  changed 
from  the  proposed  text  to  reflect  the 
recent  increase  in  the  smoi:nt  of  the  fee 
for  filing  a  petition  from  Si  20.00  to 
$130.00. 

Section  1.5e(a)  has  been  clarified  to 
indicate  that  the  duty  of  an  individual  to 
disclose  information  is  based  on  the 
knowledge  of  that  individual  that  the 
information  is  material  to  patentability. 
A  sentence  has  been  added  to  i  1.56(a) 
to  express  the  principle  that  the  Office 
does  not  condone  the  granting  of  a 
patent  on  an  application  in  coiuiection 
with  which  fraud  on  the  Office  was 
practiced  or  attempted  or  the  duty  of 
disclosure  was  violated  through  bad 
faith  or  international  misconduct,  bi 
addition,  9  l-56(a)  as  proposed  has  been 
changed  to  indies te  that  if  all 
infonnetion  material  to  patentability  of 
any  ciaiia  issued  in  a  patent  is  cited  by 
the  Office  or  submitted  to  the  Office  in 
the  manner  prescribed  by  9S  l-97(bH(n 
and  1.08,  the  Office  will  consider  as 
satisfied  the  duty  to  disclose  to  the 
Office  all  information  known  to  be 
material  to  patentability,  as  contrasted 
to  the  broader  duty  of  candor  and  good 
faith.  This  rule  does  not  attempt  to 
define  the  spectrum  of  conduct  that 
would  lack  the  candor  and  good  faith  in 
dealing  with  the  Office  which  is 
expected  of  individuals  who  are 
associated  with  the  filing  or  prosecution 
of  a  patent  application. 

In  1 1.56(b),  the  phrase  "or  being  made 
of  record"  has  been  inserted  to  make  it 
dear  that  information  is  not  material  to 
patentability  within  the  meaning  of 
9  1.56  if  it  is  cumulative  to  eiAer 
information  already  of  record  in  the 
apfriication  or  contemporaneously  being 


made  of  record  by  applicant.  For 
example,  there  would  be  no  benefit  to 
the  Office  for  applicant  to  submit  to  the 
Ctffice  10  different  documents  having  the 
same  teaching  simply  because  the 
information  was  not  cumulative  to  the 
information  already  of  record. 

The  term  "creates"  has  been  replaced 
by  the  term  "estabtishes"  in  9  1.56(b)(1). 
In  addition,  the  definition  of  a  prima 
facie  case  of  unpatentability,  as  set  out 
in  the  preamble  of  the  notice  of 
proposed  rulemaking,  has  been 
incorporated  into  the  rule  itself.  A  prima 
facie  case  of  unpatentability  of  a  claim 
is  established  when  the  information 
compels  a  conclusion  that  the  claim  is 
unpatentable: 

(1)  Under  the  preponderance  of 
evidence,  burden-of-proof  standard, 

(2)  Giving  each  term  in  the  claim  its 
broadest  reasonable  construction 
consistent  with  the  specification,  and 

(3)  Before  any  consideration  is  given 
to  evidence  which  may  be  submitted  in 
an  attempt  to  establish  a  contrary 
conclusion  of  patentability. 

This  prima  facie  standard  conforms  to 
the  standard  used  by  an  examiner  to 
determine  whether  a  claim  is  prima 
facie  unpatentable. 

Section  1.56(b}(2]  has  been  modified 
from  the  text  of  the  proposed  rule.  The 
focus  on  this  paragraph  has  been 
changed  so  that  it  now  relates  to 
information  which  either  refutes,  at  is 
inconsistent  with,  a  position  that 
applicant  takes  in  either 

(1)  Opposing  an  argument  of 
unpatentability  relied  on  by  the  Office, 
or 

(2)  Asserting  an  argument  of 
patentabihty.  The  change  fit)m  the 
proposed  rule  makes  clear  that 
information  is  material  when  it  either 
refutes,  or  is  inconsistent  with,  a 
position  taken  by  applicant  before  the 
Office. 

Section  1.97(e)  has  been  changed  from 
the  proposed  text  to  make  it  clear  that  a 
certification  could  contain  either  cf  two 
statements.  One  statement  is  that  each 
item  of  information  in  an  information 
disclosure  statement  was  cited  in  a 
search  report  from  a  patent  office 
outside  the  U.S.  not  more  than  three 
months  prior  to  the  filing  date  of  the 
statement.  Under  this  certification,  it 
would  not  matter  whether  any 
individual  with  a  duty  actually  knew 
about  any  of  the  information  cited 
before  receiving  the  search  report  In  the 
alternative,  the  certification  could  state 
that  no  item  of  information  conta.ined  in 
the  information  disclosure  statement 
was  cited  in  a  communication  from  a 
foreign  patent  office  in  a  counterpart 
foreign  aiqjlication  at.  to  the  knowle<i^ 


of  the  person  signing  the  certification 
after  making  reasonable  inquiry,  was 
known  to  any  individual  having  a  duty 
to  disclose  more  than  three  months  prior 
to  the  filing  of  the  statement. 

The  changes  to  the  text  of  9 1.97(e)  as 
proposed  place  the  appropriate  priority 
on  getting  relevant  intormation  to  the 
Office  promptly,  with  minimum  burden 
to  applicant  The  text  of  the  iHoposal 
has  also  been  changed  by  adding  the 
phrase  "after  making  reasonable 
inquiry"  to  make  it  clear  that  the 
individual  making  the  certification  has  a 
duty  to  make  reasonable  inquiry 
regarding  the  facts  that  are  being 
certified  For  example,  if  an  inventor 
gave  a  publication  to  the  practitioner 
prosecuting  an  application  with  the 
intent  that  it  be  cited  to  the  Office,  the 
practitioner  should  inquire  as  to  when 
that  inventor  became  aware  of  the 
publication  before  submitting  a 
certification  imder  9  1.97(e")(ii)  to  the 
Office. 

A  new  paragraph  (h)  has  been  added 
to  the  text  of  proposed  9 1-97.  The 
purpose  of  new  paragraph  (h)  is  to 
ensure  that  no  one  could  construe  the 
mere  filing  of  an  information  disclosure 
statement  as  an  admission  that  the 
information  cited  in  the  statement  is.  or 
is  considered  to  be,  material  to 
patentability  as  defined  in  9 1.56(b).  It  is 
in  the  best  interest  of  the  Office  and  the 
public  to  permit  and  encourage 
individuals  to  cite  information  to  the 
Office  without  fear  of  making  an 
admission  against  interest 

In  9  l.S8(a)(2)(iii).  the  wording  has 
been  changed  to  make  it  clear  that  the 
requirement  to  submit  a  copy  of  eadi 
item  of  information  listed  in  an 
information  disclosure  statement  does 
not  apply  to  the  citation  of  a  U.S.  patent 
application. 

The  requirement  In  proposed 
9 1.96(8)(3)  for  a  concise  explanation  of 
the  relevance  of  each  item  of 
information  has  been  substantially 
changed  by  limiting  the  requirement  in 
two  significant  ways.  First,  as  adopted, 
the  requirement  is  limited  to  information 
that  is  not  in  the  English  language. 
Secood.  the  explanation  required  is 
limited  to  the  relevance  as  understood 
by  the  individual  designated  in  9  1.56(c) 
most  knowledgeable  about  the  content   . 
of  the  information  at  the  time  the 
information  is  submitted  to  the  Office. 
Where  the  information  listed  is  not  in 
the  English  language,  but  was  cited  in  a 
search  report  by  a  fweign  patent  office, 
the  reqairemoit  for  a  ctmcise 
explanation  of  relevance  is  satisfied  by 
submitting  an  English  language  version 
of  the  seardi  report 
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In  S  1.98(d).  the  proposed  text  has 
been  changed  by  adding  the  phrase 
"cited  by  or"  to  make  it  clear  that  legible 
copies  of  information  listed  in  an 
information  disclosure  statement  need 
not  be  submitted  in  a  continuing 
application  provided  the  information 
was  either  cited  by  or  submitted  to  the 
OfRce  in  a  prior  application.  A 
distinction  between  information  cited  by 
the  Office  or  supplied  by  applicant  to 
the  Office  serves  no  useful  purpose  in 
this  situation. 

The  text  of  proposed  1 1.555  has  been 
modified  to  Umit  the  definition  of 
information  material  to  patentability  in 
a  reexamination  proceeding  to  the  types 
of  information  that  an  examiner  could 
use  in  a  reexamination  proceeding  to 
determine  whether  a  claim  was 
patentable,  and  to  adopt  other  changes 
that  parallel  changes  made  in  { 1.56. 
Proposed  S  1.555(a)  has  been  divided 
into  two  paragraphs.  Paragraph  (a),  as 
adopted,  substantially  parallels  the  text 
of  i  i.56(a)  as  adopted.  It  indicates  that 
the  duty  to  disclose  information  to  the 
Office  in  a  reexamination  proceeding  is 
a  part  of  the  duty  of  candor  and  good 
faith  that  is  owed  to  the  Office  by 
individuals  transacting  business  with 
the  Office.  It  further  states  one  way  that 
an  individdal  may  discharge  the  duty  to 
disclose  Information  material  to 
patentability  in  a  reexamination 
proceeding— i.e..  by  filing  an  information 
disclosure  statement  writh  the  items 
listed  in  { 1.98(a)  as  applied  to 
individuals  associated  with  the  patent 
owner  in  a  reexamination  proceeding. 
Finally,  the  text  of  the  rule  has  been 
changed  to  add  a  sentence  that 
expresses  the  principle  that  a  patent 
should  not  be  granted  on  an  application 
in  connection  with  which  fraud  was 
practiced  or  attempted  on  the  Office  or 
there  was  any  violation  of  the  duty  of 
disclosure  through  bad  faith  or 
intentional  misconducL 

New  paragraph  (b)  of  f  1.555  has  been 
adopted  to  define  infonnation  material 
to  patentability  in  a  reexamination 
proceeding.  Much  like  the  definition  in 
§  1.56(b),  formation  is  not  material 
when  it  is  cumulative  to  information  of 
record  or  being  made  of  record  in  the 
reexamination  proceeding.  Information 
is  considered  material  when  it  satisfies 
either  or  both  of  the  definitions  in 
§  1.555(b).  Under  S  1.555(b)(1). 
information  is  material  when  it  is  a 
patent  or  printed  publication  that 
establishes,  by  itself  or  in  combination 
with  other  patents  or  printed 
publications,  a  prima  facie  case  of 
unpatentability  of  a  claim.  This 
definition  is  limited  to  patents  or  printed 
publications  because  a  reexamination 


proceeding  must  be  based  on  patents  or 
printed  pi^lications.  35  U.S.C.  302. 

The  definition  of  a  prima  facie  case  of 
unpatentability  of  a  daim  pending  in  a 
reexamination  proceeding  has  been 
provided  in  the  rule.  A  prima  fade  case 
of  unpatentability  is  established  when 
the  information  compels  a  condusion 
that  a  claim  is  unpatentable  under  the 
same  principles  that  are  applicable 
during  ex  parte  examination  of  a  patent 
application;  namely: 

(1)  Under  the  preponderance  of 
evidence,  burden-of-proof  standard 

(2)  Giving  each  term  in  the  claim  its 
broadest  reasonable  construction 
consistent  with  the  specification,  and 

(3)  Before  any  consideration  is  given 
to  evidence  which  may  be  submitted  in 
an  attempt  to  establish  a  contrary 
conclusion  of  patentabiUty. 

Finally,  the  definition  of  information 
material  to  patentability  in  1 1555(b)(2) 
has  been  added  to  parallel  the  provision 
in  9  1.56(b)(2). 

After  reviewing  the  Office  policy  on 
whether  to  consider  duty  of  disdosure 
and  other  inequitable  conduct  issues  in 
interference  proceedings  under  35  U.S.C. 
135(a),  induding  comments  from  the 
public  directed  to  the  statement  in  the 
notice  of  proposed  rulemaking  that  the 
Office  will  not  consider,  evaluate,  or 
dedde  fraud  or  other  inequitable 
conduct  issues  during  an  interference 
proceeding,  a  new  Office  policy  has 
been  adopted.  Effective  October  24, 
1991,  fi-aud  and  inequitable  conduct 
issues  will  be  considered  when  property 
raised  inter  partes  in  patent  interference 
cases.  1132  Off.  Gaz.  Pat.  Off.  33 
(November  19, 1901).  In  addition,  the 
Chairman  of  the  Board  of  Patent 
Appeals  and  Interferences  has  issued  a 
notice  that  provides  guidance  on  how  an 
issue  of  fraud  or  other  inequitable 
conduct  can  be  raised  in  an  interference 
proceeding.  1133  Off.  Gaz.  Pat  Off.  21 
(Deceinber  10, 1991). 

Response  to  and  Anafysis  of  Comments 

Sixty  (60)  written  comments  were 
received  In  response  to  the  notice  of 
proposed  rulemaking.  These  comments, 
along  with  those  made  at  the  public 
hearing,  have  been  analyzed.  Some 
suggestions  made  in  the  comments  have 
been  adopted  and  others  have  been 
rejected.  Responses  to  the  comments 
follow. 

Comment  1.  Nine  comments  indicated 
that  the  Office  should  not  amend  i  1.56 
since  it  is  presently  in  conformance  to 
the  materiality  standard  being  applied 
by  die  Court  of  Appeals  for  the  Federal 
Circuit  One  comment  questioned  what 
practical  value  of  the  proposed  rule 
would  justify  the  burden  of  the  change. 


Reply:  The  amendment  to  i  1.56  was 
proposed  to  address  criticism 
concerning  a  perceived  lack  of  certainty 
in  the  materiality  standard.  The  rule  as 
promulgated  will  provide  greater  darity 
and  hopefully  minimize  the  burden  of 
litigation  on  the  question  of  inequitable 
conduct  before  the  Office,  while 
providing  the  Office  with  the 
information  necessary  for  effective  and 
efficient  examination  of  patent 
applications. 

Comment  2.  One  comment  stated  that 
the  present  rules  should  be  maintained 
and  strengthened  since  the  public 
interest  is  hurt  more  by  an  unjustly 
issued  patent  than  by  an  unjustly  denied 
patent  Another  comment  disagreed  and 
argued  that  an  unjustly  denied  patent 
can  do  great  harm  to  sodety. 

Reply:  The  Office  strives  to  issue 
valid  patents.  The  Office  has  both  an 
obligation  not  to  unjustly  issue  patents 
and  an  obligation  not  to  unjustiy  deny 
patents.  Innovation  and  technological 
advancement  are  best  served  when  an 
inventor  is  issued  a  patent  with  the 
sco(>e  of  protection  that  Is  deserved.  The 
rules  as  adopted  serve  to  remind 
individuals  assodated  with  the 
preparation  and  prosecution  of  patent 
applications  of  their  duty  of  candor  and 
good  faith  in  their  dealings  with  the 
Office,  and  wrill  aid  the  Office  in 
receiving,  in  a  timely  manner,  the 
information  it  needs  to  carry  out 
effective  and  effident  exan^tion  of 
patent  applications. 

Comment  3.  Two  comments  stated 
that  the  rule  should  not  permit 
applicants  to  draft  claims  and  a 
specification  to  avoid  a  prima  fade  case 
of  obviousness  over  a  reference  and 
then  to  be  able  to  withhold  the  reference 
fitim  the  examiner. 

Reply:  The  comments  reflect  a  correct 
reading  of  the  rule  in  that  information  is 
not  material  unless  it  comes  within  the 
definition  of  S  1.56(b)  (1)  or  (2).  If 
information  is  not  material,  there  is  no 
duty  to  disdose  the  information  to  the 
Office.  The  Office  believes  that  most 
applicants  will  wish  to  submit  the 
information,  however,  even  though  they 
may  not  be  required  to  do  so,  to 
strengthen  the  patent  and  avoid  the 
risks  of  an  incorred  judgment  on  their 
part  on  materiality  or  diat  it  may  be  held 
that  there  was  an  intent  to  deceive  the 
Office. 

Comment  4.  One  comment  stated  that 
promulgation  of  the  proposed  rule  would 
result  in  a  significant  decrease  in  the 
quantity  oi  art  dted  to  die  Office 
because  there  will  be  no  duty  to  dte  art 
relevant  to  a  pending  daim. 

Reply:  The  Office  does  not  antidpate 
any  significant  change  in  the  quantity  of 
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information  cited  to  the  OfHce  after 
promulgation  of  amended  §  1.56. 
Presumably,  applicants  will  continue  to 
submit  information  for  consideration  by 
the  Office  in  applications  rather  than 
making  and  relying  on  their  own 
determinations  of  materiality.  An 
incentive  remains  to  submit  the 
information  to  the  Office  because  it  will 
result  in  a  strengthened  patent  and  will 
avoid  later  questions  of  materiality  and 
intent  to  deceive.  In  addition,  the  new 
rules  will  actually  facilitate  the  filing  of 
information  since  the  burden  of 
submitting  information  to  the  Office  has 
been  reduced  by  eliminating,  in  most 
cases,  the  requirement  for  a  concise 
statement  of  the  relevance  of  each  item 
of  information  listed  in  an  information 
disclosure  statement. 

Comment  5.  Several  comments  stated 
that  an  objective  "but  for"  standard 
would  be  preferable  to  the  proposed 
rule.  The  objective  "but  for"  standard 
would  presumably  consider  information 
as  a  court  does  in  an  infringement 
proceeding  with  a  clear  and  convincing, 
burden-of-proof  standard,  giving  the 
terms  in  each  claim  a  narrow 
construction  where  necessary  to  uphold 
validity. 

Reply:  The  Office  believes  that 
amended  S  1-56  will  provide  a 
reasonable  balance  between  the  needs 
of  applicants  and  of  the  Office.  The 
suggested  "but  for"  standard  would  not 
cause  the  Office  to  obtain  the  , 
information  it  needs  to  evaluate 
patentability  so  that  its  decisions  may 
be  presumed  correct  by  the  courts.  If  the 
Office  does  not  have  needed 
information,  meaningful  examination  of 
patent  applications  will  take  place  for 
the  first  time  in  an  infringement  case 
before  a  district  court.  Courts  will 
become  increasingly  less  confident  of 
the  Office's  product  if  they  get  the 
impression  that  practitioners  and 
inventors  can  routinely  withhold 
information  from  the  Office,  or  that 
practitioners  and  inventors  can  make  up 
their  own  minds  about  what  is 
patentable.  The  Office  should  decide,  in 
the  first  instance,  what  is  patentable 
and  any  decision  should  be  made  with 
the  best  information  available,  including 
that  known  by  the  applicant.  The  Office 
notes  that  the  House  of  Delegates  of  the 
American  Bar  Association  twice,  once  in 
1990  and  again  in  1991,  refused  to  adopt 
a  resolution  favoring  adoption  of  the 
"but  for"  standard. 

Comment  6.  One  comment  argued  that 
proposed  9  1-56  does  not  relate  to  "the 
conduct  of  proceedings  in  the  Patent  and 
Trademark  Office"  (35  U.S.C.  6(a))  since 
the  Office  does  not  intend  to  reject 
applications  as  indicated  by  the 


cancellation  of  paragraphs  (c)  through  (i) 
of  current  9  1-56. 

Reply:  The  amendment  to  9  1-56 
comes  within  the  authority  of  the 
Commissioner  for  establishing 
regulations.  Norton  v.  Curtiss.  433  F.2d 
779. 167  USPQ  532  (CCPA 1970).  The 
Office  has  reserved  its  inherent 
authority  to  reject  an  application  under 
appropriate  circumstances  where  fraud 
or  other  inequitable  conduct  has 
occurred.  Also,  the  Office  will  consider 
fraud  and  inequitable  conduct  when 
properly  raised  in  interference 
proceedings  under  35  U.S.C.  135(a).  The 
Office  will  also  consider  fraud  and 
inequitable  conduct  in  connection  with 
attorney  conduct  under  9  10.23(c). 

Comment  7.  One  comment  stated  that 
9  1.56  should  require  only  anticipatory 
art  to  be  submitted  during  examination 
of  an  application,  with  a  procedure  such 
as  reexamination  being  used  after 
discovery  in  any  litigation  on  the  patent 
has  revealed  all  available  art. 

Reply:  An  application  is  examined 
imder  all  appropriate  sections  of  Tide 
35,  United  States  Code,  and  a 
presumption  of  validity  attaches  to  a 
patent  with  regard  to  all  aspects  of 
patentability,  including  anticipation.  35 
U.S.C.  282.  Therefore,  9  156  should 
address  more  than  just  the  submission 
of  anticipatory  information,  including 
information  relevant  to  patentability 
under  35  U.S.C.  103  and  35  U.S.C.  112. 

Comment  8.  One  comment  suggested 
that  proposed  9  1-56  has  some 
dangerous  implications  since  courts  are 
going  to  find  violations  of  the  duty  of 
disclosure  if  95  1.97  and  1.98  are  not 
complied  with  completely. 

Reply:  Section  1.56  provides  that  the 
duty  of  disclosure  can  be  met  by 
submitting  information  to  the  C^ce  in 
the  manner  prescribed  by  99  1-97  and 
1.98.  Sections  1.97  and  1.98  are  being 
amended  so  that  information  will  be 
submitted  to  the  Office  in  the  manner 
and  at  the  time  which  will  facilitate 
consideration  by  the  examiner. 
Applicants  are  provided  certainty  as  to 
when  information  will  be  considered, 
and  applicants  will  be  informed  when 
information  is  not  considered.  The 
Office  does  not  believe  that  courts 
should,  or  will,  find  violations  of  the 
duty  of  disclosure  because  of 
unintentional  non-compUance  with 
99  1.97  and  1.98.  If  the  non-compliance 
is  intentional,  however,  the  applicant 
will  have  assumed  the  risk  that  the 
failure  to  submit  the  information  in  a 
manner  that  will  result  in  its  being 
considered  by  the  examiner  may  be  held 
to  be  a  violation. 

Comment  9.  Two  comments  stated 
that  the  Office  should  not  delete  the 


offense  of  attempted  fraud  bam  the 
9 1.56.  The  comments  stated  that 
elimination  of  the  reference  to  "gross 
negligence"  in  current  9  1-56  would  be 
sufficient  to  protect  the  practitioner  who 
delays  submission  of  information  with 
no  intent  to  deceive  the  Office.  One  of 
the  comments  stated  that  the 
disciplinary  rules  alone  are  not 
sufficient  to  deter  attempted  fraud  or 
inequitable  conduct. 

Reply:  The  language  of  99 1.56(a)  and 
1.555(a)  has  been  modified  to  retain  the 
provisions  of  prior  9 1.56(d)  to  indicate 
that  the  Office  does  not  condone  fraud, 
attempted  fraud,  or  violation  of  the  duty 
of  disclosure  through  bad  faith  or 
intentional  misconduct 

Comment  10.  One  comment  stated 
that  the  appropriate  standards  for  the 
duty  of  candor  are  analogous  to 
fiduciary  law  which  requires  the 
fiduciary  to  disclose  not  only  known 
facts,  but  also  facts  which  it  should  have 
known,  i.e.,  a  negligence  standard.  The 
comment  argued  that  it  was  imdesirable 
to  measure  duty  of  candor  or  fraud  by  a 
reduced  measure  of  "inttot"  instead  of 
an  objective  negligence  standard  since 
the  Office  is  not  bound  by  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit 
decision  in  Kingsdown  Medical 
Consultants.  Ltd.  v.  Hollister,  Inc.,  863    . 
F.2d  867, 9  USPQ2d  1384  (Fed.  Cir.  1988)  , 
(en  banc),  cert  denied,  490  U.S.  1067 
(1989),  and  since  the  proposed  standard 
is  no  more  objective  than  alternative 
standards  Init  is  simply  narrower  and 
more  certain.  Another  comment 
suggested  that  the  Office  should  indicate 
that  there  is  no  intention  to  change  the 
Kingsdown  ruling. 

Reply:  Section  1.56  has  been  amended 
to  present  a  clearer  and  more  objective 
definition  of  what  information  the  Office 
considers  material  to  patentability.  The 
rules  do  not  define  fraud  or  inequitable 
conduct  which  have  elements  both  of 
materiality  and  of  intent.  The  Office 
does  not  advocate  any  change  to  the 
Kingsdown  ruling. 

Comment  11.  Two  comments  stated 
that  the  proposed  modification  of  9  1-56 
would  make  submission  of  information 
to  the  Office  an  implied  admission  of  the 
prima  facie  unpatentability  of  a  claim. 
Several  comments  suggested  that  a 
sentence  should  be  added  to  proposed 
9  1.56  to  specify  that  submission  of 
information  to  the  Office  under  this 
section  shall  not  be  deemed  to  be  an 
admission  or  representation  that  the 
information  is  material  to  patentability. 

Reply:  The  suggestions  in  the 
comments  have  been  adopted  by 
modifying  9 1-97  which  deals  with 
submission  of  information  to  the  Office. 
Paragraph  (h)  of  9 1.97  ftow  provides 
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that  the  filing  of  an  information 
disclosure  statement  shall  not  be 
considered  to  be  an  admission  that  the 
information  cited  in  the  statement  is,  or 
is  to  be  considered  to  be,  material  to 
patentability  as  defined  in  §  1.56. 

Comment  IZ  One  comment  stated 
that  the  proposed  S  1-56  definition 
would  be  difficult  to  apply  in  Utigation 
in  which  a  different  bmiden-of-proof 
standard  is  applied. 

Reply:  The  definition  of  information 
material  to  patentability  includes 
standards  which  are  familiar  to  the 
Federal  courts  and  which,  are  capable  of 
being  handled  like  other  issues. 

Comment  13.  One  comment  suggested 
that  the  last  sentence  of  proposed 
§  1.56(a).  in  which  the  Office  encourages 
applicants  to  carefully  examine  prior  art 
cited  in  foreign  search  reports  and  the 
closest  known  information,  be  removed 
from  the  rule  and  be  placed  in  the 
preamble  discussion  so  as  to  avoid  the 
interpretation  diat  the  sentence  creates 
a  duty  for  applicants. 

Reply:  Hie  suggestion  is  not  adopted. 
The  sentence  does  not  create  any  new 
duty  for  applicants,  but  is  placed  in  the 
text  of  the  rule  as  helpful  guidance  to 
individuals  who  file  and  prosecute 
patent  applications. 

Comment  14.  Three  comments  stated 
that  the  language  of  proposed  S  1.56(a) 
required  revision  to  remove  all 
statements  or  suggestions  which  might 
allow  a  court  to  consider  a  pending  (i.e., 
unissued)  claim  for  the  purpose  of 
determining  whether  the  duty  of 
disclosure  requirement  was  met  in  view 
of  die  fact  that  the  proposed  rule  was 
intended  to  indicate  that  there  is  no  duty 
to  disclose  information  which  is 
material  to  a  pending  claim  unless  that 
claim  ultimately  issues  in  a  patent.  One 
comment  argued  that  a  court  might 
interpret  "the  duty  of  candor  and  good 
faith"  to  be  broader  than  the  particular 
duty  of  disclosure  specified  in  other 
portions  of  the  proposed  rule. 

Reply:  The  language  of  (9  1-56  and 
1.555  has  been  modified  to  emphasize 
that  there  is  a  duty  of  candor  and  good 
faith  which  is  broader  than  the  duty  to 
disclose  material  information.  Section 
1.56  further  states  that  "no  patent  will 
be  granted  on  an  application  in 
connection  with  which  fraud  on  the 
Office  was  practiced  or  attempted  or  the 
duty  of  disclosure  was  violated  through 
bad  faith  or  intentional  misconduct" 

Comment  15.  One  comment  suggested 
that  proposed  ( 1.56(a)  be  modified  to 
clarify  that  both  information  and  its 
materiality  must  be  known  before  there 
is  a  duty  to  disclose  the  information. 

Reply:  The  Office  considers  the 
language  of  1.56(a)  to  be  sufficiently 
clear  in  referring  to  a  "duty  to  disclose 


to  the  Office  all  information  known  to 
that  individual  to  be  material  to 
patentability  as  defined  in  this  section." 
If  information  is  known  to  be  material,  it 
inherently  must  be  known.  Likewise,  if 
information  is  not  known  to  an 
individual,  there  is  no  duty  to  disclose 
the  information  whether  it  is  material  or 
not. 

Comment  16.  One  comment  stated 
that  it  should  be  made  clear  that 
"known"  is  limited  to  contemporaneous 
knowledge  since  a  practitioner  may 
have  known  something  ten  years  ago 
but  may  not  remember  it  presently. 

R^ly:  Section  1.56  states  that  each 
individual  associated  with  the  filing  and 
prosecution  of  a  patent  application  has  a 
duty  to  disclose  all  information  known 
to  that  individual  to  be  material  to 
patentability  as  defined  in  the  section. 
Thus,  the  duty  applies  to 
contemporaneously  or  presently  known 
information.  The  fact  that  information 
was  known  years  ago  does  not  mean 
that  it  was  recognized  that  the 
information  is  material  to  the  present 
application. 

Comment  17.  One  comment  suggested 
that  proposed  9  1.56(a)  be  modified  to 
state  that  die  duty  of  disclosure  ends 
when  an  application  becomes 
abandoned  or  allowed. 

Reply:  Paragraph  (a)  of  9 1.56  states 
that  the  duty  to  disclose  information 
exists  until  the  apphcation  becomes 
abandoned.  The  duty  to  disclose 
information,  however,  does  not  end 
when  an  application  becomes  allowed 
but  extends  until  a  patent  is  granted  on 
that  application.  The  rules  provide  for 
information  being  considered  after  a 
notice  of  allowance  is  mailed  and  before 
the  issue  fee  is  paid  (9 1.97(d))  and  for 
an  application  to  be  withdrawn  from 
issue  after  the  issue  fee  has  been  paid. 
An  application  may  be  withdrawn  from 
issue  because  one  or  more  claims  are 
unpatentable  (9  1.313(b)(3))  or  an 
apphcation  may  be  withdrawn  from 
issue  and  abandoned  so  that 
information  may  be  considered  in  a 
continuing  application  before  a  patent 
issues  (9  1.313(b)(5)]. 

Comment  18.  Three  comments  stated 
that  the  first  two  sentences  of  proposed 
9  1.56(a)  should  be  deleted  since  rules 
should  simply  instruct  practitioners 
what  to  do  without  discussion  of  why 
they  should  do  it  or  the  philosophy 
involved. 

Reply:  The  suggestion  has  not  been 
adopted  since  the  sentences  aid  in  the 
understanding  of  the  rule  and  will 
provide  those  involved  in  enforcing 
patents  with  an  indication  of  the  policy 
on  which  the  rule  is  based. 

Comment  19.  One  comment  stated 
that  99 1-56  (a)(^  and  (c)  should  be 


modified  to  refer  to  "individuals 
substantively  associated  with"  the  filing 
or  prosecution  of  the  patent  application. 

Reply:  The  suggestion  is  not  adopted 
since  the  proposed  rule  language  is  clear 
and  the  suggested  modification  would 
create  a  redundancy  with  the  language 
of  9  1.56(c)(3).  The  individuals 
designated  in  99  l.S6(c)  (1)  and  (2)  as 
being  associated  with  die  filing  or 
prosecution  of  a  patent  application 
within  the  meaning  of  the  section  are 
inherently  substantively  involved  in  the 
preparation  or  prosecution  of  the 
application. 

Comment  20.  One  comment  stated 
that  proposed  9  1.56(b)  should  be 
modified  to  clarify  that  information  is 
not  material  if  it  is  cumulative  to 
information  already  of  record  in  an 
application  or  to  information 
concurrently  being  made  of  record. 

Reply:  The  suggestion  has  been 
adopted  by  adding  a  reference  to 
information  being  made  of  record  with 
regard  to  cumulative  information  in 
99  1.56(b)  and  1.555(b). 

Comment  21.  One  comment  stated 
that  the  preamble  discussion  (of 
9  1.56(b))  should  indicate  that  test 
results  in  situations  such  as  tests 
involving  biological  systems  may 
properly  be  submitted  as  averages 
rather  than  as  individual  test  runs. 

Reply:  Whedier  test  results  can  be 
submitted  as  averages  rather  than  as 
individual  test  runs  depends  on  whether 
doing  so  would  provide  to  the  Office  the 
information  needed  to  make  a  proper 
determination  on  patentability.  If  the 
actual  results  are  provided,  the 
examiner  can  make  an  independent 
determination  on  whether  some 
rejection  is  appropriate.  In  some  cases 
providing  averages  might  be  misleading, 
but  in  other  cases  providing  averages 
might  be  appropriate. 

Comment  22.  One  comment  stated 
that  the  definition  of  materiality  in 
proposed  9 1.56(b)  imposes  substantial 
new  burdens  on  applicants  who  would 
be  required  to  disclose  failed 
experiments,  papers  published  less  than 
one  year  prior  to  filing  and  experimental 
public  uses  even  if  they  clearly  are 
refutable  and  will  not  affect 
patentabiUty.  One  comment  stated  that 
the  proposed  rule  would  require 
applicants  to  incur  added  expense  for 
affidavits  and  comparison  tests.  Five 
comments  stated  that  the  Office  should 
not  require  applicants  to  present  results 
from  cleariy  invaUd  tests  since  this 
would  be  contrary  to  usual  scientific 
practice.  One  comment  argued  that 
information  should  not  be  required  to  be 
submitted  if  there  was  no  doubt  that  it 
would  not  preclude  patentability,  e.g.. 


I 

2026      '     Federal  Register  /  Vol.  57.  No.  12  /  Friday.  January  17.  1992  /  Rules  and  Regulations 


UMI 


where  common  ownership  existed  so 
that  the  exception  of  35  U.S.C.  103, 
second  paragraph,  would  apply. 

Reply:  The  definition  of  materiality  in 
9  1.56  does  not  impose  substantial  new 
burdens  on  applicants,  but  is  intended  to 
provide  the  Office  with  the  information 
it  needs  to  make  a  proper  and 
independent  determination  on 
patentability.  It  is  the  patent  examiner 
who  should  make  the  determination 
after  considering  all  the  facts  involved 
in  the  particular  case.  The  comments 
reflect  that  the  Office  objective  of 
clarifying  what  information  the  Office 
considers  to  be  material  has  been 
accomplished  by  the  amendment  of  the 
rules. 

Comment  23.  One  comment  suggested 
that  S  1.56  should  confii^  the  duty  of 
disclosure  to  references  known  to 
applicant  or  the  practitioner 
representing  applicant  and  not  found  in 
prior  art  materials  in  the  Office. 

Reply:  This  suggestion  is  not  adopted 
since  information  may  be  in  the  Office 
but  not  in  the  application  file.  It  is  not 
reasonable  to  assume  that  an  examiner 
knows  of  a  particular  item  of 
information  or  appreciates  its  relevance 
to  a  particular  invention  simply  because 
it  exists  somewhere  in  the  Office. 

Comment  24.  One  comment  stated 
that  the  language  "or  in  combination 
with  other  information"  should  be 
removed  from  proposed  5  l-56{b)(l) 
because  it  was  unworkable  to  require  an 
applicant  to  combine  references  against 
its  own  claims,  especially  since, 
according  to  the  commentator, 
examiners  and  the  Board  of  Patent 
Appeals  and  Interferences  frequently 
misapply  the  law.  Another  comment 
stated  that  the  language  creates  an  open 
field  for  litigators  to  claim  that  an 
inordinate  number  of  references  could 
be  combined. 

Reply:  The  rule  does  not  require  an 
applicant  to  combine  references  against 
its  own  claims.  The  applicant  can 
submit  information  to  die  Office  for  the 
examiner's  consideration  whether  the 
informat.on  is  considered  material  or 
not.  The  fact  that  the  teachings  of  a 
large  number  of  references  must  be 
combined  for  a  prima  facie  case  of 
obviousness  does  not  by  itself  weigh 
against  a  holding  of  obviousness.  See  In 
re  Gorman.  933  F.2d  982. 18  USPQ2d 
1885  (Fed.  Cir.  1991). 

Comment  25.  Four  comments  stated 
that  the  definition  of  "prima  facie  case 
of  unpatentability"  (§  1.56(b)(1)]  should 
be  included  in  the  rule  itself.  One 
comment  said  that  the  definition  should 
not  be  included  in  the  rule. 

Reply:  The  definition  has  been 
included  in  the  rule  for  clarity. 


Comment  26.  One  comment  stated 
that  the  proposed  §  1.56(b)(1)  placed  a 
burden  on  the  practitioner  to  analyze 
references  that  is  inappropriate  and 
contradictory  to  a  practitioner's 
responsibility  to  his  client. 

Reply:  The  rule  itself  does  not  place  a 
burden  on  the  practitioner  to  analyze 
references.  Information  can  be 
submitted  to  the  Office  in  accordance 
with  §S  1-97  and  1.98.  and  the  examiner 
will  consider  the  references. 

Comment  27.  One  comment 
questioned  whether  an  applicant  would 
be  charged  with  withholding  material 
information  if  the  "other  information" 
(§  1.56(b)(1))  necessary  to  cause  an 
undisclosed  reference  to  become 
material  is  unknown  to  the  applicant. 
Another  comment  suggested  that  the 
language  should  be  changed  to  read 
"other  known  information"  to  show  that 
the  information  must  be  known  to 
applicant  to  give  rise  to  a  duty  of 
disclosure. 

Reply:  Paragraph  (b)  of  S  156  defines 
information  material  to  patentability. 
While  information  may  be  material 
under  the  definition,  there  is  no  duty  on 
an  individual  to  disclose  the  information 
if  the  information  is  unknown  to  the 
individual  (§  1.56(a)). 

Comment  28.  One  comment  suggested 
that  defining  materiality  in  S  1.56(b)  in 
terms  of  prima  facie  impatentability 
would  permit  a  conspiracy  of  silence  in 
which  (1)  the  applicant  knows  of 
information  but  is  incapable  of  making 
the  legal  analysis  to  determine  whether 
the  information  is  material  and  (2)  the 
patent  practitioner,  who  is  equipped  to 
determine  whether  information  is 
material,  does  not  know  of  the 
information  and  does  not  ask.  Thus,  it  is 
argued  there  would  be  no  violation  of 
the  duty  of  disclosure  which  requires 
knowledge  of  both  information  and  its 
materiality. 

Reply:  The  Office  has  set  forth  what 
information  should  be  submitted  so  that 
the  Office  can  make  a  proper 
determination  on  patentability.  The  term 
"conspiracy"  has  the  connotation  of 
unlawfulness  which  would  not  be 
consistent  with  the  duty  of  candor  and 
good  faith  required  in  dealings  with  the 
Office. 

Comment  29.  One  comment  suggested 
that  proposed  S  1.56(b)(1)  should  be 
revised  to  read  "in  combination  with 
other  information  already  of  record  in 
the  application"  to  avoid  the  possibility 
that  undisclosed  material  could  be 
considered  material  in  subsequent 
litigation  when  combined  with 
information  not  known  at  the  time  of  the 
prosecution  to  any  person  substantively 
involved  in  the  preparation  or 
prosecution  of  the  application. 


Reply:  Paragraph  (a)  of  9  156  makes  it 
clear  that  the  Office  recognizes  that  the 
duty  to  disclose  material  information  is 
limited  to  such  information  which  is 
known  by  an  individual  substantively 
involved  in  the  preparation  or 
prosecution  of  the  application.  Thus, 
while  information  may  be  material 
under  the  definition  of  9  1.56(b)(1).  there 
can  be  no  duty  to  disclose  the 
information  if  it  is  material  only  in 
combination  with  unknown  information. 

Comment  30.  One  comment  stated 
that  proposed  9  1.56(b)  should  be 
modified  so  that  paragraph  (b)(1)  refers 
to  information  that  renders  a  claim 
unpatentable  ("but  for"),  paragraph 
(b)(2)  remains  as  proposed,  and  a 
paragraph  (b)(3)  is  added  to  include  the 
definition  of  materiality  as  "the  closest 
information  over  which  any  pending 
claim  patentably  defines."  This 
comment  suggested  that  this  modified 
definition  would  have  the  advantage  of 
not  requiring  the  applicant  to  submit 
references  which  applicant  knows  are 
immaterial  and  to  then  engage  in  "straw 
man"  arguments  based  on  such 
references. 

Reply:  The  suggested  modification  to 
9 1.56  has  not  been  adopted.  The 
suggested  language  would  seemingly 
require  information  to  be  filed  in  each 
application,  whether  the  information  is 
relevant  or  not,  since  the  "closest 
information"  would  be  required.  Section 
1.56  does  not  require  information  which 
is  not  relevant  to  be  submitted,  but  only 
information  which  meets  the  definition 
of  material  as  set  out  in  the  rule. 

Comment  31.  One  comment  stated 
that  if  proposed  9 1.56(b)(1)  is 
promulgated,  there  would  be  no  need  for 
proposed  9  1.56(b)(2)  with  regard  to 
information  which  would  make  a  prima 
facie  case  of  unpatentability  and  other 
information  required  by  paragraph  (b)(2) 
might  be  obscure.  Another  comment 
ai^ed  that  paragraph  (b)(2)  was 
unnecessary,  confusing  and  ambiguous 
and  suggested  changes  in  the  language 
to  make  the  requirement  clear  and  less 
ambiguous. 

Reply:  The  suggestion  as  to  the 
language  change  to  9  1.56(b)(2)  has  been 
adopted.  The  final  rule  language  avoids 
the  perceived  problem  of  requiring  an 
applicant  to  submit  information 
supporting  a  position  taken  by  the 
examiner.  It  is  not  appropriate,  however, 
to  eliminate  paragraph  (b)(2)  because  it 
is  an  essential  part  of  the  definition  of 
information  material  to  patentability 
and^vill  help  to  ensure  diat  all  material 
facts  are  brought  to  the  attention  of  the 
examiner  during  the  examination  - 
process. 
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Comment  32.  One  conunent 
questioned  the  language  of  proposed 
9  l.Sd(b)(2)  as  to  how  an  applicant  could 
consider  a  prior  art  reference  as 
supporting  a  position  of  unpatentability 
taken  by  the  OfHce  while  at  the  same 
time  disputing  that  interpretation. 

Reply:  The  language  of  §  1.56(b)(2) 
has  been  modiHed  to  clarify  that 
information  is  material  to  patentability 
if  it  refutes,  or  is  inconsistent  with,  a 
position  the  applicant  takes  in  (1) 
opposing  an  argument  of  unpatentability 
relied  on  by  the  Office,  or  (2)  asserting 
an  argument  of  patentability. 

Comment  33.  One  comment  stated 
that  S  1.56(b)(2}  was  flawed  in  requiring 
a  duty  to  conduct  a  file  search  to  make 
sure  Uiat  no  information  exists  which 
even  arguably  contradicts  a  position 
taken  or  to  be  taken  in  response  to  the 
examiner,  or  which  supports  the 
examiner's  position  which  may  be 
improper. 

Reply:  Section  1.56(b)(2]  does  not 
require  a  search  of  files.  Under  9  1.56(a), 
the  duty  of  disclosure  is  confined  to  that 
information  which  is  known  to  an 
individual  to  be  material  as  defined  in 
paragraph  (b). 

Comment  34.  One  comment  stated 
that  proposed  9  l-56(c)  should  be 
modified  so  that  the  duty  of  any 
individual  designated  as  having  a  duty 
of  disclosure  would  terminate  when 
such  individual  ceases  to  be 
substantively  involved  in  the 
preparation  or  prosecution  of  the 
application.  The  comment  used,  as  an 
example,  an  inventor  who  would  not  be 
aware  of  art  cited  by  the  examiner 
which  would  cause  information  known 
to  the  inventor  to  fall  within  the 
definition  of  materiality  for  the  first 
time. 

Reply:  The  suggestion  in  the  comment 
is  not  adopted.  The  duty  to  disclose 
information  material  to  patentability 
rests  on  the  individuals  designated  in 
9  1.56(c)  until  the  application  issues  as  a 
patent  or  becomes  abandoned. 
Paragraph  (a)  of  9  1-56  makes  it  clear, 
however,  that  each  individual  has  a  duty 
to  disclose  only  information  which  is 
known  to  that  individual  to  be  material. 
'    Comment  35.  One  comment  stated 
that  proposed  9 1.56(c)(3)  should  not 
include  the  assignee,  or  anyone  to  whom 
there  is  an  obligation  to  assign  the 
application,  in  the  class  of  those  who 
have  a  duty  to  disclose  material 
information  since  there  might  be  a 
"witch  hunt"  during  htigation  to  find  one 
employee  with  knowledge  of,  or 
possession  of,  information  that  should 
have  been  disclosed. 

Reply:  No  modification  to  9 1.56(c)(3) 
is  needed  since  9 1.56  sets  forth  that 
only  individuals  who  are  associated 


with  the  filing  and  prosecution  of  a 
patent  application  have  a  duty  of  candor 
and  good  faith,  including  a  duty  to 
disclose  to  the  Office  all  information 
known  to  be  material  to  patentability. 

Comment  36.  One  comment  stated 
that  proposed  9  1.56(d)  should  be 
revised  to  expressly  allow  an  inventor 
to  satisfy  the  dufy  by  disclosing 
information  to  the  practitioner  who 
prepares  or  prosecutes  the  application 
so  that  redundant  information  disclosure 
statements  will  not  be  required  from 
both  the  inventor  and  the  attorney  or 
agent. 

Reply:  Hie  suggestion  in  the  comment 
is  not  adopted  since  the  duty  as 
described  in  9 1-56  will  be  met  as  long 
as  the  information  in  question  was  cited 
by  the  Office  or  submitted  to  the  Office 
in  the  manner  prescribed  by  99  1  ■97(b)- 
(d)  and  1.98  before  issuance  of  the 
patent.  Statements  from  both  an 
inventor  and  the  practitioner  are  not 
required  to  be  submitted. 

Comment  37.  One  conunent  stated 
that  proposed  99  l-52(c)  and  1.67(c) 
should  be  modified  to  either  (1) 
expressly  permit  alterations  to  be  made 
in  an  application  subsequent  to  the 
signing  of  the  oath  or  declaration  if  a 
supplemental  oath  or  declaration  is  later 
submitted,  or  (2)  more  properly,  prohibit 
such  alterations  since  if  alterations  are 
desirable,  they  can  be  made  and  the 
application  can  be  filed  with  an 
unsigned  oath  or  declaration.  Another 
comment  stated  that  willfully  filling  out 
false  oaths  should  never  be  condoned. 

Reply:  The  Office  does  not  condone 
willfully  filling  out  false  oaths.  Further, 
9  10.23(c)(ll)  indicates  that  the  Office 
considers  it  misconduct  for  a 
practitioner  to  knowingly  file  or  cause  to 
be  filed  an  application  containing  a 
material  alteration  made  after  the 
signing  of  an  accompanying  oath  or 
declaration  without  identifying  the 
alteration.  The  Office  will  not  consider 
striking  an  application  in  which  an 
alteration  was  made,  but  a  supplemental 
oath  or  declaration  is  required  to  be 
filed  in  an  application  containing 
alterations  made  after  the  signing  of  the 
oath  or  declaration. 

Comment  38.  One  comment  stated 
that  the  implementation  of  proposed 
99  l.e3(b)(3)  and  1.175(a)(7)  allows  for  a 
two-month  delay  in  the  deadline  for 
requiring  declarations  complying 
therevnth. 

Reply:  The  averments  in  oath  or 
declaration  forms  presently  in  use  that 
comply  with  the  previous  9  1-63  or 
9  1.175  will  also  comply  with  the 
requirements  of  the  new  rules. 
Therefore,  the  Office  will  continue  to 
accept  the  old  oath  or  declaration  forms 
as  complying  with  the  new  rules. 


Comment  39.  Five  comments 
questioned  the  need  for  the  proposed 
lilies  since  statistics  show  that 
information  disclosure  statements  are 
submitted  early  in  prosecution  and 
questioned  what  new  service  is  being 
provided  for  the  proposed  fee  in  9 1-97. 

Reply:  The  Office  desires  to  continue 
to  encourage  information  to  be 
submitted  promptly  so  that  it  can  be 
considered  by  the  examiner  when  the 
first  Office  action  is  prepared.  Some 
people  have  expressed  a  desire  to  have 
the  option  of  waiting  to  submit 
information  until  after  the  first  Office 
action,  without  concern  that  they  will  be 
subject  to  a  charge  of  inequitable 
conduct.  Section  1.97(c),  as  amended, 
will  provide  this  option  to  applicants  in 
that  information  will  be  considered  later 
than  three  months  after  the  filing  date  of 
the  application  (S  1.97(a)  prior  to 
amendment)  without  a  showing  of 
promptness  (prior  9  1-99).  The  fee  will 
compensate  the  Office  for  the  added 
expense  caused  by  the  late  submission 
of  the  information  and  will  serve  as  a 
disincentive  to  the  intentional 
withholding  of  information  even  for  a 
short  period  of  time. 

Comment  40.  Two  comments 
suggested  that  proposed  §  1.97(a)  be 
modified  so  that  the  mechanism  of 
proposed  9  1-98  would  not  be  the  only 
acceptable  technique  for  submitting 
information. 

Reply:  The  Office  has  set  forth  the 
minimum  requirements  for  information 
to  be  considered  in  99  1-97  and  1.98, 
Hiese  rules  will  provide  certainfy  for  the 
public  of  exactly  what  the  requirements 
are,  when  the  Office  will  consider 
information  and  when  the  Office  will 
not  consider  information.  Thus, 
applicants  are  provided  with  means  for 
complying  with  the  duty  of  disclosure  by 
following  the  rules.  If  information  is 
submitted  in  a  manner  so  that  it  is  not 
considered  by  the  Office,  applicant  will 
assume  the  risk  that  a  court  might  find  a 
violation  of  the  dufy  of  candor  and  good 
faith  which  includes  the  dufy  to  disclose 
material  information. 

Comment  41.  Four  comments 
suggested  that  information  which  is 
recognized  by  applicant  as  being 
material  after  the  period  set  in  proposed 
9  1.97(b)  as  the  result  of  prior  art  cited 
by  the  examiner  should  be  permitted  to 
be  submitted  to  the  Office  without  the 
fee  set  forth  in  1.17(p),  the  certification 
or  the  petition  fee  required  by  9  1-97. 

Reply:  The  suggestion  in  the 
comments  is  not  adopted  since  it  would 
require  a  certification,  e.g.,  why  the 
information  was  just  recognized  as 
being  material,  and  would  unduly 
complicate  the  rules  and  the  procedures 
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for  considering  information  submitted 
by  applicant.  Applicants  can  avoid  or,  at 
least,  minimize  the  problem  by 
submitting  informaHon  which  is  known 
to  be  relevant  to  the  appb'cation  even 
though  it  is  not  yet  recognized  as  being 
required  to  be  submitted  because  it  is 
material  to  patentability.  The  fees 
dialled  are  to  compensate  the  Office  for 
the  additional  work  that  witl  be 
necessary  when  information  is 
submitted  during  an  advanced  stage  of 
the  examination  process. 

Comment  42.  Two  comments 
suggested  that  the  period  for  submitting 
information  set  in  proposed  f  1.97[b}  be 
changed  to  be  two  months  from  the 
issuance  of  the  Officia]  Filing  Receipt  to 
avoid  information  disclosure  statements 
being  misrouted  in  the  Office. 

Reply:  The  suggestion  in  iiie  comment 
is  not  adopted.  The  date  that  the  Filing 
Receipt  is  mailed  is  not  maintained  in 
the  application  file  so  there  would  be 
administrative  difRculty  in  determining 
when  a  fee  or  certification  is  required  to 
be  filed  under  the  new  nle.  An 
apphcation  can  be  filed  with  a  self- 
addressed  return  postcard  so  that 
applicant  can  obtain  the  serial  number 
assigned  to  the  application  very  soon 
after  filing.  Further,  information  may  be 
filed  under  9  1.97(b)  before  the  mailing 
of  a  first  Office  action  on  the  merits 
even  if  this  occurs  later  than  three 
months  after  the  application  filing  date. 

Comment  43.  One  comment  questions 
whether  %  1.97(b)  or  \  1.97(d)  applies  in 
the  event  of  issuance  of  a  final  rejection 
within  three  months  of  the  fibng  of  an 
application.  The  comment  indicated  that 
paragraph  (b)  should  apply  is  this 
situation. 

Reply:  Paragraph  (b)  would  apply  in 
this  situation  since  the  paragraph 
specifies  that  information  may  be  filed 
within  three  months  of  the  filing  date  of 
the  application  or  before  the  mailing 
date  of  a  first  Office  action  on  the 
merits,  whichever  event  occurs  lasL 
Thus,  information  would  be  considered 
pursuant  to  S  1.97(b)  if  it  was  filed 
within  three  munths  of  the  filing  date  of 
the  application  even  if  a  final  rejection 
was  mailed  prior  to  three  months  from 
the  filing  date. 

Comment  44.  One  comment  stated 
that  proposed  §  1.97(b)(1)  should  be 
clarified  to  indicate  that  "the  filing  of  a 
national  application"  includes  "a 
continuing  apphcation  which  replaces 
the  original  apphcation." 

A^/y.- The  suggested  modification  has 
not  been  adopted  since  it  is  not 
necessary  for  clarity.  The.  term  "national 
appKcation"  includes  continuing 
applications  in  this  and  the  other  patent 
rules.  It  is  not  desirable  to  add  the 
suggested  language  to  all  occurrences  of 


the  term  "application"  in  the  rules  or  to 
raise  the  implication  that  continuing 
applications  are  not  included  in  the  term 
in  other  rules  by  adding  the  suggested 
language  to  this  rule. 

Comment  45.  One  comment  stated 
that  proposed  \  137  should  be  changed 
to  state  that  if  a  responsible  party 
becomes  aware  of  material  information 
less  than  three  months  before  issuance 
of  an  Office  action,  that  information  will 
be  considered  timely  filed  if  it  is 
submitted  together  with  response  to  the 
action.  The  comment  also  stated  that  the 
Office  could  go  farther  and  implement  a 
rule  which  specifies  that  such 
information  will  be  considered  timely 
submitted  if  it  reaches  the  examiner 
before  the  response  to  the  Office  action 
is  taken  up  for  consideration.  Three 
other  comments  stated  that  the  Office 
should  accept  information  disclosure 
statements  with  responses  to  Office 
actions,  with  one  comment  argiiing  tliat 
there  is  no  benefit  in  submitting  two 
papers  where  one  would  suffice. 

Reply:  The  suggestions  in  the 
comments  are  not  adopted.  The  rule  as 
proposed  and  promulgated  has  the 
advantage  of  being  relatively  easy  to 
comply  with  and  administer. 
Information  should  be  submitted 
promptly  so  that  the  examiner  will  have 
the  option  of  reviewing  the  information 
and  withdrawing  or  revising  the  Office 
action.  Requiring  information  to  be 
submitted  promptly  contributes  to  the 
efficiency  of  the  examination  process. 

Comment  46.  One  comment  stated 
that  there  should  be  no  fee  in  S  1'97 
associated  with  the  filing  of  an 
information  disclosure  statement  since 
this  might  impact  negatively  on  the 
submission  of  material  information; 
rather,  it  would  be  sufficient  to  permit 
material  information  submitted 
subsequent  to  a  non-final  action  to 
support  a  final  rejection  in  the  next 
action,  in  the  absence  of  the  certification 
proposed  in  the  rules.  Another  comment, 
however,  stated  that  the  proposed  fee 
requirement  would  not  be  a  disincentive 
to  submission  of  prior  art  but  would 
force  examiners  to  consider  certain  art 
which  under  current  practice  often  is  not 
made  of  record,  but  instead,  requires  the 
filing  of  a  continuation  apphcation. 

Reply:  The  fee  required  in  the  rule  will 
serve  both  to  cover  additional  expense 
caused  the  Office  by  the  late  submission 
of  information  and  will  also  serve  as  a 
disincentive  to  failing  to  cooperate  in 
submitting  information  early  in  the 
prosecution  of  an  application  rather 
than  as  a  disincentive  to  submitting 
information  at  all. 

Comment  47.  One  comment 
questioned  whether  information  in  an 
informatfon  disclosure  statement 


submitted  during  the  period  set  forth  by 
proposed  \  1.97(c)  could  be  used  by  an 
examiner  to  make  the  next  action  final  if 
the  statement  was  submitted  with  a 
certification  under  9  1.97(e). 

Reply:  Information  submitted  with  a 
certification  during  the  period  set  forth 
in  9 1.97(c)  will  not  be  used  to  make  the 
next  Office  action  final  on  unamended 
claims  since  in  this  situation  it  is  clear 
that  applicant  has  submitted  the 
information  to  the  Office  promptly  after 
it  has  become  known  and  the 
information  is  being  submitted  prior  to  a 
final  determination  aa  patentability  by 
the  Office. 

Comment  48.  One  comment  stated 
that  it  was  unfair  for  the  Office  to 
require  a  fee  for  considering  information 
pursuant  to  proposed  9  l-97(c)  and  then 
also  be  able  to  use  the  information  in 
making  the  Office  action  final 

Reply:  The  policy  is  not  considered  to 
be  unfair.  If  information  is  submitted 
during  the  period  set  forth  in  5  1.97(c) 
without  the  certification,  the  fee  will 
compensate  the  Office  for  extra  work 
that  may  be  caused  by  the  failure  to 
submit  information  promptly.  If  the  cost 
for  this  extra  work  were  not  placed 
upon  the  applicant  in  this  situation,  the 
cost  would  have  to  be  borne  by  all 
applicants  through  payment  of  higher 
fees.  The  possibility  that  the  next  Office 
action  may  be  made  final  will  further 
encourage  prompt  disclosure  of 
information  to  the  Office. 

Comment  49.  One  conunent  suggested 
that  information  should  be  considered 
[i  1.97(c))  after  final  rejection,  since  this 
is  different  from  after  allowance  when 
the  Office  would  have  to  go  back  and 
reconsider  its  work.  Two  comments 
stated  that  proposed  9  l-97(c)(l)  should 
not  penalize  applicants  who  receive  a 
foreign  search  report  after  a  final 
rejection  is  made  in  the  application  and 
that  the  certification  under  §  1.97[e] 
should  be  available  until  an  advisory 
action  after  final  rejection  or  a  notice  of 
allowabihty  occurs  in  the  application. 
Another  comment  stated  that  final 
action  may  not  even  be  on  the  merits 
but  merely  administrative. 

RepfyrThe  suggestions  in  the 
comments  are  not  adopted.  Both  a 
notice  of  allowance  and  final  rejection 
represent  a  final  Office  decision  on 
patentability.  Information  considered 
after  either  of  these  actions  may  require 
the  Office  to  alter  its  position.  After 
either  of  these  actions,  information  will 
be  considered  only  if  it  is  submitted 
promptly  in  accordance  with  9  l^(d)  or 
is  submitted  in  a  refiled  application.  It 
should  be  noted  that  information  cited 
in  a  forei^  search  report,  if  cited  to  the 
Office  within  three  nwnths  of  the  date 
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on  the  search  report  will  be  considered 
by  the  Office  if  filed  before  payment  of 
the  issue  fee. 

Comment  50.  One  comment  stated 
that  proposed  S  l-97(d)  would  result  iii 
unequal  treatment  of  U.S.  inventors  who 
file  first  in  the  Office  as  compared  to 
foreign  inventors  who  Hie  first  in  a 
foreign  country  since  the  latter  will  have 
the  results  of  Uie  search  made  by  the 
foreign  examining  coimtry  earlier  in  the 
pendency  of  the  U.S.  application.  Six 
comments  suggested  that  a  U.S.  inventor 
should  have  the  abiUty  to  make  the 
certification  of  S  1.97(e)  and  to  have  the 
Office  consider  the  information, 
regardless  of  the  stage  of  prosecution  at 
which  information  from  a  foreign  office 
is  submitted. 

Reply:  It  should  be  noted  that  the 
certification  of  S  1.97(e)  can  be  made 
and  information  considered  by  the 
Office  until  the  issue  fee  is  paid  on  the 
application.  After  the  issue  fee  has  been 
paid  on  an  application,  it  is  impractical 
for  the  Office  to  attempt  to  consider 
newly  submitted  information.  The 
application  may  be  withdrawn  from 
issue  at  this  point,  however,  pursuant  to 
§  1.313(b)(5)  so  that  the  information  can 
be  considered  in  a  continuing 
application,  or  pursuant  to  9  1.313(b)(3) 
if  applicant  states  that  one  or  more 
claims  are  unpatentable  over  the 
information  that  is  cited.  It  is  further 
noted  that  it  is  applicants,  not  the 
Office,  who  make  decisions  on  when 
and  in  which  countries  to  file  an 
application.  U.S.  inventors  who  may 
desire  to  seek  patent  protection  in 
foreign  countries  have  the  abiUty  to 
utilize  the  provisions  of  the  Patent 
Cooperation  Treaty  and  to  delay  the 
requirement  to  enter  the  national  stage 
until  after  a  search  report  on  the 
invention  is  made. 

Comment  51.  One  comment 
questioned  whether  a  certification  under 
9  1.97(e)  could  properly  be  made  in 
situations  where  information  known  by 
the  applicant  but  not  considered 
material  is  cited  by  a  foreign  patent 
office  more  than  three  months  later  than 
the  first  knowledge  by  applicant. 

Reply:  The  language  of  S  1.97(e)  has 
been  modified  to  permit  a  certification 
to  be  made  in  the  situation  described  in 
the  comment.  If  an  item  of  information  is 
submitted  within  three  months  of  being 
cited  in  a  communication  from  a  foreign 
patent  office  in  a  counterpart  foreign 
patent  application,  the  certification  can 
be  properly  made  regardless  of  any 
individual's  previous  knowledge  of  the 
information. 

Comment  52.  One  comment  stated 
that  the  three-month  time  period  for 
submitting  information  from  foreign 
patent  offices  under  proposed  1 1.97(e) 


might  be  too  short  because  not  all 
foreign  offices  provide  copies  of 
references  and  that  the  Office  should 
provide  for  a  petition  in  unusual 
circumstances.  Five  comments  stated 
that  a  three-month  time  limit  for  filing 
foreign  search  reports  is  not  reasonable 
but  rather  that  six  months  would  be 
more  reasonable. 

Reply:  The  Office  has  chosen  the 
three  month  time  period  as  apprqpriate 
in  view  of  all  the  factors  involved  in 
obtaining  information  and  in  the 
examination  process.  It  should  be  noted 
that  Office  actions  typically  set  a  three- 
month  shortened  statutory  period  for 
response.  A  response  to  an  Office  action 
generally  requires  more  time  for 
preparation  than  is  involved  in  the 
submitting  of  a  foreign  search  report  and 
copies  of  the  documents  cited. 
Comment  53.  Five  comments 
suggested  that  S  1.97(e)  should  permit  a 
certification  to  be  made  if  an  individual 
knew  of  information  for  more  than  three 
months  before  it  was  filed  but  did  not 
recognize  its  materiality  or  relevance  to 
the  application. 

Reply:  The  suggestion  in  the 
comments  is  not  adopted.  The  Office 
desires  to  encourage  prompt  evaluatioo 
of  information  as  to  materiaUty  by 
applicants  and  the  Office  so  as  to 
contribute  to  the  efficiency  and 
effectiveness  of  the  examination 
process.  It  should  be  noted  that  an 
applicant  is  not  required  to  delay  the 
submission  of  information  while 
evaluating  materiality,  but  can  submit 
the  information  pursuant  to  fiS  1.97  and 
1.98. 

Comment  54.  One  comment  stated 
that  proposed  S  1.97(e)  should  be 
clarified  to  specify  that  the  certificates 
can  be  made  regardless  of  the  source  of 
the  information  being  submitted,  so  long 
as  it  is  disclosed  within  three  months  of 
receipt.  One  comment  stated  that  the 
three-month  period  of  proposed  S  1.97(e) 
should  be  measured  from  the  receipt 
date  of  a  communication  from  a  foreign 
patent  office. 

Reply:  A  certification  under  S  1.97(e) 
can  be  made  if  each  item  of  information 
was  Cited  in  a  communication  from  a 
foreign  patent  office  in  a  counterpart 
foreign  application  not  more  than  three 
months  prior  to  filing  the  statement.  A 
certification  can  also  be  made  if  no  item 
of  information  was  cited  in  a 
communication  from  a  foreign  patent 
office  in  a  counterpart  foreign 
application  or  was  known  to  any 
individual  designated  in  S  1.56(c)  more 
than  three  months  prior  to  filing  the 
information  disclosure  statement.  The 
Office  wishes  to  encourage  prompt 
evaluation  of  the  relevance  of 
information  and  to  have  a  date  certain 


for  determining  if  a  certification  can 
properly  be  made.  Although  it  is 
recognized  that  an  individual  actually 
becomes  aware  of  the  information  in  the 
communication  from  a  foreign  patent 
office  sometime  after  it  was  mailed,  the 
mailing  date  of  such  a  communication,  if 
it  occurs  prior  to  a  first  awareness  of  the 
same  information,  would  determine  the 
date  for  filing  of  an  information 
disclosure  statement  without  a  fee.  The 
Office  is  willing  to  absorb  any 
additional  cost  in  considering  such 
information  relevant  to  patentabihty 
after  the  time  set  in  proposed  paragraph 
(b)  only  when  it  is  clear  that  an 
applicant  is  diligent  in  providing  the 
information  to  the  Office. 

Comment  55.  One  comment  stated 
that  the  cost  of  making  a  certification 
under  9 1.97(e)  would  be  more  than  the 
$200.00  fee  proposed  where  no 
-certification  is  made  due  to  difficulties 
in  obtaining  information  from  foreign 
clients.  The  comment  suggested  that  the 
rule  provide  for  (1)  the  opportunity  to 
provide  documentation  (as  opposed  to 
certification)  illustrating  when  the 
information  was  received,  and  (2)  the 
opportunity  to  submit  information  with 
increasing  fees  depending  on  when  in 
the  periods  of  9  1-97  (c)  and  (d)  the 
information  is  submitted. 

Reply:  The  suggestions  in  the 
comment  are  not  adopted  since  they 
would  add  undue  complexity  to  the 
rules  and  procedures.  Further,  the 
suggested  provision  of  documentation, 
which  presumably  would  be  reviewed 
by  someone  in  the  Office,  would 
probably  add  considerably  to  the  overall 
expenses  of  filing  an  information 
disclosure  statement.  No  other 
comments  indicated  a  desire  for 
increasing  fees  depending  on  when  the 
information  is  submitted. 

Comment  56.  Two  comments  stated 
that  proposed  9  l-97(e)  is  ambiguous  in 
using  the  language  "to  the  knowledge  of 
the  person  signing  the  certification"  in 
that  it  could  refer  to  "information  and 
belief,"  "actual  knowledge  of  the  facts" 
or  "no  knowledge  to  the  contrary."  One 
comment  stated  that  certifications 
should  be  able  to  be  made  on 
information  and  belief  by  a  U.S. 
attorney  or  agent  submitting  a  material 
reference  received  from  a  foreign  patent 
attorney  or  agent  rather  than  requiring 
a  certification  from  the  foreign 
individual.  Another  comment  suggested 
that  the  period  should  be  calculated 
from  when  the  applicant  either  knew  or 
coidd  have  known  of  the  reference 
because  the  U.S.  attorney  should  not  be 
penalized  for  delays  from  their  foreign 
patent  associates. 
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Aep/y:  The  certificatiaB  under 
I  l^(e)  should  be  nade  by  a  person 
who  ha*  knowledge  of  the  facts  being 
certified.  The  certification  can  be  made 
by  a  practitioner  who  represents  a 
foreign  dient  and  who  relies  on 
statements  made  by  the  foreign  client  as 
to  the  date  the  information  first  became 
known.  A  practitioner  who  receives 
information  from  a  dient  without  being 
inf(»med  whether  the  information  was 
known  for  more  than  three  months, 
however,  cannot  make  the  certiHcation 
without  makiivg  a  reasonable  inquiiy. 
Comment  57.  One  comment  stated 
that  the  language  of  proposed  9  1.97(e} 
would  predude  the  use  of  the 
certification  in  an  appHcation  by 
corporations  v.'ho8e  practitioners  have 
over  the  years  reviewed  thonsands  of 
patents  and  technical  publications,  even 
though  they  are  unaware  of  the 
relevance  of  any  one  thereof  to  the 
application. 

Reply:  The  language  of  §  lS7(e)  is  not 
intended  to  preclude  use  of  the 
certification  by  represoitatives  of 
corporations.  The  certification  can  be 
based  m  present,  good  faith  knowledge 
about  wii^  information  became  known 
without  a  search  of  files  being  made. 
The  Office,  however,  does  desire  to 
have  infonnation  considered  promptly 
by  applicants  as  to  materiality  and  to 
have  informaticH)  submitted  to  the  Office 
early  in  the  prosecution  of  an 
application. 

Commait  5&  One  comm&it  suggested 
that  proposed  1 1.97(e)  should  permit 
certification  tmly  as  to  information 
submitted  within  four  months  of  receipt 
from  a  foreign  patent  office,  with  all 
other  late-sidunitted  information 
requiring  a  fee  so  as  to  not  (Hpen  a  legal 
quagmire  implidt  in  the  proposed 
certification  requirement 

Reply:  The  suggestion  in  the  comment 
is  not  adopted.  The  certification  set 
forth  in  9  1.97(e)  is  preferable  since  it 
provides  the  avoidance  of  the  payment 
of  a  fee  by  a  person  who  is  submitting 
information  promptly  to  the  Office.  An 
applicant  has  the  option  under  the 
circumstances  described  in  9 1  ■97(c), 
however,  to  not  make  the  certification 
and  to  pay  the  fee  instead  if  so  desired. 
Comment  5A  One  comment  suggested 
that  proposed  9 1-97(f)  be  modified  to 
spedfy  that  not  less  than  one  month  will 
bie  given  if  a  bona  fide  attempt  is  made 
to  comply  with  9 1.98  bat  part  of  the 
required  content  is  omitted.  Another 
comment  suggested  that  9 1.97(f)  shook) 
state  that  the  Office  wiU  give  (rather 
than  may  give)  additional  time  for 
compliance  with  9 1-9S. 

A^p/yrTbe  suggestions  in  the 
comflBents  are  not  adopted.  The 
language  of  9  1.97(f)  parallds  present 


9 1.135(c)  since  the  practice  and 
considerations  are  similar  for  both  rules. 
The  Office  intends  to  provide  one  month 
to  comply  with  &  1.9&  where  a  bona  fide 
attempt  has  been  made  to  do  so. 

Comment  60.  Onecomment  stated 
that  proposed  9 1.97(0  should  specify 
that  the  Office  shall  inform  the  applicant 
if  a  reference  will  not  be  consideied  due 
to  noncompliance  with  9 1-98  so  as  to 
avoid  any  argiunent  in  litigation  that  a 
certain  referraice  was  not  considered 
due  to  clerical  noncompliance. 

Reply:  The  Office  plans  to  notify 
applicants  in  accordance  with  99 1-97  (f) 
and  (i)  is  submitted  information  will  not 
be  considered.  The  examiner  will  also 
indicate  in  the  appUcation  record  what 
infonnatioo  has  been  considered. 
Further  details  will  appear  in  the 
Manual  of  Patent  Examining  Procedure 
in  due  cotnrse. 

Comment  61.  One  cwnment  suggested 
that  proposed  9  l-97(g)  should  be 
modified  to  state  that  the  filing  of  an 
information  disclosure  statement  shall 
not  be  construed  as  a  representation 
that  no  other  material  iniformation  exists 
such  as  is  set  forth  in  current  9 1.97(b). 

Reply:  The  suggestion  In  the  comment 
has  not  been  adopted  since  referring  to 
"no  other  material  biformation"  would 
imply  that  the  information  being 
submitted  was  admitted  to  be  material 
There  is  no  requirement  that  information 
being  submitted  be  material  to  the 
appHcation. 

Comment  62.  One  comment  suggested 
that  proposed  9  1.97(h)  be  modified  to 
state  that  information  not  considered  by 
the  Office  will  be  deemed  in  all  respects 
to  have  not  been  submitted  by  the 
applicant  since  this  would  make  a 
noncompliant  submission  clearly  not  a 
fidfilbnent  of  the  duty  of  candor. 

Reply:  The  suggestion  in  the  comment 
is  not  adopted.  The  Office  has  no  need 
or  desire  to  rule  on  lack  of  fulfillment  of 
the  duty  of  candor  in  such  a  situation. 
The  rules  are  drafted  such  that  { 1.56 
sets  forth  what  information  is  material 
to  patentability  and  9  9 1.97  and  1.98  set 
forth  procedures  to  assure  consideration 
of  infcumation  by  the  Office. 

Comment  63.  One  comment  stated  the 
Office  has  a  duty  to  consider 
information  even  if  this  invites 
withdrawing  an  application  from  issue 
or  publishing  a  cancellatkxi  notice  and 
that  fttftoaed  %  1.97(h)  should  be 
changed  to  so  state.  Another  comment 
stated  that  it  would  be  an  abdication  of 
the  duty  diat  the  Office  owes  to  the 
public  for  infiHination  in  the  file  to  be 
ignored  since  issuance  of  an  invalid 
patent  can  be  used  to  discourage  others 
in  the  field.  Tlw  comment  suggested  that 
the  Office  should  leave  ki  doiM 


whether  the  information  will  be 
considered  or  not. 

Repfy:  It  Is  necessary  for  the  Office  to 
balance  its  need  and  desire  to  consider 
all  infbnnatiim  relevant  to  an 
a|q>lication  with  Its  need  for  an  effident 
operation  and  its  capability  to  consider 
information  at  various  stages  in  the 
iwosecntion  of  an  application.  The 
Office  is  setting  forth  when  information 
will  and  will  not  be  considered  to 
provide  certainty  for  the  public 

Comment  64.  One  comment  requested 
infonnation  on  how  a  United  States 
patent  apidication  or  other  information 
(9  1.98(a)(l)(iii))  dtould  be  listed  on  a 
pro  1440  fmm 

Reply:  The  FTO 1449  has  been  drafted 
so  as  to  provide  spaces  for  listing 
documents  whidi  are  available  to  the 
public  and  which  will  be  printed  on  the 
patent  at  issuance.  Other  informatian 
should  be  lisled  separately  from  the 
FTO  1449  fomo. 

Comment  65.  One  comment  stated 
that  9 1  J(l<a)(2Ki)  should  not  require  the 
submission  by  applicants  of  United 
States  patents  Usted  in  an  informalioa 
disclosure  statement  since  the  Office  is 
belter  equipped  to  provide  examiners 
with  copies  of  those  documents  than 
inventors  and  their  attorneys. 
Alternatively,  the  comment  suggested 
that  the  Office  should  establish  s 
procedure  whereby  an  order  for  the 
Office  to  provide  die  copies  erf  the 
patents  at  the  usual  fee  can  accompany 
the  infonnation  disclosure  statranent. 

Repfy:  At  the  present  time,  yrhen  the 
Automated  Patent  System  has  not  been 
fully  hnplemented,  the  overall  cost  of 
the  Office  obtainmy  copies  of  patents 
and  assodatinfi  them  with  application 
files  would  be  greater  than  for 
applicants  to  provide  copies  with 
information  disclosure  statements. 
Presumably,  the  applicant  would  be 
using  a  copy  of  the  patent  in  preparing  , 
the  statement  and  could  easily  make  a 
copy  for  submission  to  the  Office. 

Comment  66.  One  comment  suggested 
that  9 1.9e{a)(2)(iii),  as  proposed,  be 
clarified  by  substituting  "except  that  no 
copy  of  a  U.S.  patent  application  need 
be  induded"  for  the  proposed  phrase 
"except  a  U.S.  patent  application." 

Reply:  The  suggested  clarification  to 
the  language  of  the  rule  has  been 
adopted. 

Comment  67.  A  number  of  comments 
obiected  to  the  requirement  in 
9  1  J8(aK3)  for  a  condse  explanation  of 
the  rdevance  of  all  items,  of  infwmation 
being  submitted. 

Reply:  fai  response  to  the  comments, 
9  l.9e(a)(3)  has  been  modified  to  require 
a  concise  esqitanation  only  vS  patents, 
pidiKcations  or  other  information  lisled 
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in  an  information  disdosure  statement 
that  are  not  in  the  English  language. 
Applicants  may,  if  they  wish,  provide 
concise  explanations  of  why  English- 
language  information  is  being  submitted 
and  how  it  is  understood  to  be  relevant 
Concise  explanations  ere  helpful  to  the 
OfHce,  particularly  where  documents 
are  lengthy  and  complex  and  applicant 
is  aware  of  a  section  that  is  highly  " 
relevant  to  patentability. 

Comment  68.  Five  comments  stated 
that  the  proposed  rules  should  be 
modified  to  state  that  if  information  is 
being  submitted  from  a  foreign  search 
report,  the  requirement  for  a  concise 
explanation  in  proposed  §  1.98(a)(3)  may 
be  satisfied  by  subniitting  an  English- 
language  version  of  the  search  report 

Reply:  The  language  of  S  1.98(a)(3)  has 
been  modified  so  that  no  concise 
explanation  is  required  for  information 
submitted  in  the  English  language.  Hie 
concise  explanation  requirement  for 
non-English  language  information  may 
be  met  by  the  submission  of  an  English 
language  version  of  the  search  report 
indicating  the  degree  of  relevance  found 
by  the  foreign  office.  It  is  not  necessary 
that  this  detail  be  included  in  the  rule. 

Comment  69.  Five  comments 
questioned  whether  the  requirement  in 
proposed  S  1.98(a)(3)  would  be  satisfied 
by  a  statement  that  the  references  were 
cited  in  the  prosecution  of  a  parent 
apphcation. 

Reply:  The  requirement  in  §  1.98(a)(3] 
for  a  concise  explanation  of  non-English 
language  information  would  not  be 
satisfied  by  a  statement  that  a  reference 
was  cited  in  the  prosecution  of  a  parent 
application.  The  concise  explanation 
must  explain  the  relevance  as  presently 
understood  by  the  person  designated  in 
S  1.5e(c)  most  knowledgeable  about  the 
content  of  the  information. 

Comment  70.  One  comment  suggested 
that  proposed  9  l-98(a)(3)  should  be 
modified  to  require  a  concise 
explanation  of  "what  is  believed  to  be" 
the  relevance  of  information  listed  to 
avoid  the  accusation  of  violation  of  duty 
of  disclosure  merely  because  more 
relevant  portions  of  the  information  are 
later  foimd.  Another  comment  suggested 
that  the  concise  explanation  should 
state  what  is  "reasonably  understood  by 
the  person  submitting  the  statement** 
Another  comment  stated  that  the 
applicant  should  be  required  to  explain 
(1)  only  what  is  understood  or  believed 
about  the  item  of  information  at  the  time 
the  disclosure  is  made,  or  (2)  why  the 
item  is  listed. 

Reply:  The  suggestions  in  the 
comments  have  been  substantially 
adopted  in  modifying  the  language  of 
§  1.98(a)(3). 


Comment  71.  One  comment  stated 
that  proposed  S  1.98(b]  should  not 
require  the  date  (unless  material)  and 
place  of  publication  of  journal  articles 
since  such  information  is  not  given  on 
search  reports  from  foreign  patent 
o^ices  or  on  journals  published  by  the 
American  Chemical  Society,  which  just 
give  the  year.  Another  conunent 
indicated  that  sometimes  it  is  not  clear 
where  the  place  of  publication  is. 

Reply:  The  suggestions  in  the 
comments  are  not  adopted.  The  date  of 
publication  is  necessary  for  the  Office  to 
be  able  to  determine  if  the  information 
may  "be.  used  in  a  rejection  of  the  claims 
in  an  application.  The  place  of 
publication  refers  to  the  name  of  the 
jounuki,  magazine  or  other  publication  in 
whi(ui  the  article  was  published,  which 
should  be  available  in  the  vast  majority 
of  cases. 

Comment  72.  One  comment  suggested 
that  %  1.98(c)  should  not  require  a 
translation  of  a  non-English  language 
docun-ient  to  be  filed  if  a  translation  is 
within  the  possession,  custody  or 
control  of  an  individual  designated  in 
S  1.56(c)  because  such  person  may  not 
recall  that  there  is  a  translation 
somewhere  in  the  records  of  the 
individual,  perhaps  having  been  made 
for  another  application  years  earlier. 

Reply:  The  requirement  of  the  rule  for 
a  translation  to  be  submitted  under 
limited  conditions  is  not  a  change  in 
practice.  See  prior  iS  1.56(j)  and  1.97(b). 
Since  the  requirement  has  caused  little, 
if  any,  problem  in  the  past  the 
suggestion  of  the  comment  is  not 
adopted. 

Comment  73.  One  comment  suggested 
that  S  1.98(c)  should  be  revised  to  make 
it  clear  that  a  reference  that  is 
essentially  cumulative  to  another 
reference  need  not  be  listed  in  an 
information  disclosure  statement 

Reply:  The  concept  that  cumulative 
information  is  not  material  is  set  forth  in 
S  1.56(b).  Section  1 J8  does  not  deal  with 
what  information  must  be  submitted,  but 
provides  an  exception  for  cumulative 
information  to  the  requirement  for  a 
copy  to  be  submitted  of  each  item  of 
information  listed  in  an  information 
disclosiue  statement 

Comment  74.  One  conunent  stated 
that  a  sentence  in  the  preamble 
discussion  of  proposed  8 1.98(c)  was 
burdensome  because  it  would  require 
submission  of  incomplete  or  inexact 
translations  which  may  have  been  made 
of  an  item  of  information.  The  sentence 
in  question  reads: 

But  if  the  individual  has  this  ability  to 
translate  the  non-English  language  into 
English  and  has  done  so  for  tte  purposes  of 
reviewing  the  infonnation  relative  to  the 


claimed  invention,  tlte  translation  would  be 
considered  "Yeadily  available." 

Another  comment  stated  that 
proposed  1 1.98(c)  should  be  modified  to 
require  a  translation  if  the  non-English 
language  document  is  to  be  considered 
by  the  examiner  since  the  attorney 
would  want  to  prepare  an  accurate 
translation  of  particularly  relevant 
references.  One  conunent  suggested  that 
9  1.98(c),  or  the  preamble  discussion, 
should  make  it  clear  that  an  English- 
language  translation  of  a  foreign 
language  material  reference  need  not  be 
submitted  where  an  individual  merely 
reads  in  the  reference  in  its  original 
language  and  translates  it  mentally  but 
does  not  prepare  a  written  translation. 
Five  other  comments  requested 
clarification  on  this  point 

Reply:  The  Office  does  not  intend  to 
require  translations  unless  they  have 
been  reduced  to  writing  and  are  actually 
translations  of  what  is  contained  in  the 
non-English  language  information. 
Applicants  should  note,  however,  that 
most  examiners  do  not  have  the  ability 
to  understand  information  which  is  not 
in  English  and  that  the  Office  will  not 
routinely  translate  information 
submitted  in  a  non-English  language. 
The  examiner  will  consider  the 
information  insofar  as  it  is  understood 
on  its  face,  e.g.,  drawings,  chemical 
formulas,  En^sh-Ianguage  abstracts, 
but  will  not  have  the  information 
translated  unless  it  appears  to  be 
necessary  to  do  so.  Applicants  are 
required  to  aid  the  examiner  by 
complying  with  the  requirements  for  a 
concise  explanation  in  9  1.98(a)(3)  for 
information  submitted  in  a  non-English 
language. 

Comment  75.  One  comment  stated 
that  9  1.98(d)  should  be  clarified  to  state 
that  a  copy  of  an  item  of  information 
listed  in  an  information  disclosure 
statement  need  not  be  submitted  if  the 
reference  was  cited  by  the  Office  or 
previously  submitted  to  the  Office  in 
cormection  with  a  prior  application. 

Reply:  The  suggestion  in  the  comment 
is  adopted.  The  language  of  9  1.98(d)  has 
been  modified  to  state  that  a  copy  of  an 
item  of  information  is  not  required  if  it 
was  previously  cited  by  the  Office  or 
previously  submitted  to  the  Office  in  a 
prior  application  being  relied  on  for  an 
earlier  filing  date  under  35  U.S.C  12a 

Comment  76.  One  comment  suggested 
that  proposed  9 1.98(d)  should  be 
revised  to  not  require  the  submission  of 
a  copy  of  the  information  listed  in  an 
information  disclosure  statement  if  a 
copy  of  die  infonnation  has  previously 
been  submitted  to  the  Office  in  a  prior 
application,  w)ietber  (h*  not  the  earlier 


2032 


Fedeial  RegUter  /  Vol.  57.  No.  12  /  Friday.  January  17.  1992  /  Rules  and  Regulations  __ 


application  is  being  relied  upon  for  an 
earlier  filing  date  under  35  U.S.C.  120. 

Reply:  The  suggestion  in  the  comment 
is  not  adopted.  The  exception  to  the 
requirement  for  a  copy  of  each  item  of 
information  to  be  submitted  has  been 
made  with  regard  to  prior  applications 
which  will  normally  be  available  to.  and 
considered  by,  the  examiner.  It  would 
not  be  efficient  for  the  examiner  to  be 
required  to  seek  out  unrelated 
apphcation  files  to  obtain  a  copy  of  an 
item  of  information  when  a  copy  could 
easily  be  submitted  by  applicant. 

Comment  77.  One  comment 
questioned  what  would  be  considered 
"timely"  under  S  1-291  so  that 
information  would  be  considered  by  the 
examiner  without  payment  of  a  fee.  in 
contrast  to  proposed  §  1.97  which  may 
require  a  fee. 

Reply:  Section  1.291  has  not  been 
amended  to  redefine  timeliness.  The 
comment  seems  to  imply  that  the  fee 
requirements  of  §  1.97  can  be  avoided 
through  the  use  of  a  protest  submitting 
information,  but  such  a  course  of  action 
might  raise  questions  regarding 
compliance  with  the  duty  of  candor  and 
good  faith  required  in  dealings  with  the 
O^ice. 

Comment  78.  One  comment  stated 
that  the  Office  should  not  drop  the 
acknowledgment  of  a  protest  having 
been  filed  under  §  1.291  in  a  reissue 
application  because  the 
acknowledgment  served  as  an 
indication  that  the  protest  had  been 
received  in  the  examining  group  from 
the  mail  room. 

Reply:  The  suggestion  in  the  comment 
is  not  adopted.  Any  perceived  benefit 
from  retaining  the  acknowledgment  is 
outweighed  by  the  administrative 
burden  it  causes.  There  is  no  good 
reason  to  treat  the  filing  of  protests  in 
reissue  applications  differently  from  the 
filing  of  protests  in  original  applications 
or  from  Uie  filing  of  other  papers  in  the 
Office. 

Comment  79.  One  comment 
questioned  whether  an  application  could 
be  withdrawn  from  issue  pursuant  to 
proposed  §  1.313(b](5]  without  admitting 
unpatentability. 

Reply:  There  is  no  requirement  that 
unpatentability  must  be  admitted  before 
an  application  can  be  withdrawn  from 
issue  pursuant  to  S  1.313(b)(5).  The  rule 
provides  for  applications  to  be 
withdrawn  from  issue  and  abandoned 
for  consideration  of  information  in  a 
continuing  apphcation.  This  differs  from 
a  petition  under  S  1.313(b)(3)  based  on 
unpatentability  of  one  or  more  claims. 

Comment  80.  One  comment 
questioned  whether,  if  an  application  is 
withdrawn  from  issue  pursuant  to 
proposed  S  1.313(b)(5).  an  mformation 
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disclosure  statement  can  be  submitted 
in  the  continuing  application  under 
i  1.97(b)  without  a  certification. 

Reply:  A  continuing  application  is 
treated  like  any  other  application  with 
regard  to  the  times  set  forth  in  S  1.97(b). 
Thus,  for  example,  an  information 
disclosure  statement  could  be  filed 
without  a  fee  or  certification  in  a 
continuing  application  within  three 
months  of  the  filing  date  of  the 
continuing  application. 

Comment  81.  One  comment 
questioned  whether  an  application 
withdrawn  from  issue  pursuant  to 
S  1.313(b)(5)  could  have  new  art  and 
amendments  considered  in  that 
application  ratlier  than  in  a  continuing 
application.  The  comment  also 
questioned  the  handling  of  applications 
withdrawn  from  issue  pursuant  to 
9  1.313(b)(3). 

Reply:  The  language  of  S  1.313(b)(5) 
makes  it  clear  that  an  application 
withdrawn  from  issue  thereunder  is  to 
be  abandoned  without  further 
prosecution.  This  differs  from  an 
application  withdrawn  from  issue 
pursuant  to  §  1.313(b)(3)  because 
appUcant  had  admitted  the 
unpatentability  of  one  or  more  claims. 

Comment  82.  One  comment 
questioned  whether  the  continuing 
application  mentioned  in  proposed 
§  1.313(b)(5)  could  be  a  file  wrapper 
continuing  applicants  under  §  1.62  and 
how  applicants  can  accomplish  the 
withdrawal  from  issue  under  proposed 
S  1.313(b)  late  in  the  prosecution  of  an 
application. 

Reply:  The  continuing  application 
mentioned  in  §  1.313(b)(5)  can  be  a  file 
wrapper  continuing  application  imder. 
S  1.62.  Even  though  S  1.62  requires  a  file 
wrapper  continuing  application  to  be 
filed  before  the  payment  of  the  issue  fee, 
the  Office  will  consider  the  filing  of  a 
petition  to  withdraw  from  issue  under 
§  1.313(b)(5)  as  sufficient  grounds  to 
waive  that  requirement  of  S  1-62.  Late  in 
the  prosecution  of  an  application,  the 
Office  has  difficulty  in  matching  papers 
with  the  application  file.  Papers 
requesting  that  an  application  be 
withdrawn  from  issue  after  the  issue  fee 
is  paid  should  be  directed,  or  preferably 
hand-carried,  to  the  Office  of  Petitions 
in  the  Office  of  the  Assistant 
Commissioner  for  Patents. 

Comment  83.  Seven  comments 
suggested  that  S  1.555(a)  should  not  be 
amended  to  require  the  submission  of 
"all  information  material  to 
patentability"  since  a  reexamination 
proceeding  is  limited  to  consideration  of 
patents  and  printed  publications. 

Reply:  The  suggestion  in  the 
comments  has  been  adopted.  A 
paragraph  (b).  which  defines  what 


information  is  material  to  patentability 
in  a  reexamination  proceeding,  has  been 
added  to  the  rule. 

Comment  84.  One  comment  suggested 
that  proposed  S  1.555(a)  should  be 
modified  to  make  clear  that  there  is  no 
duty  of  disclosure  on  employees  of  a 
corporate  patent  owner  if  the  employees 
are  not  substantively  involved  in  the 
preparation  of  the  reexamination 
request  of  the  reexamination 
proceeding. 

Reply:  The  suggestion  in  the  comment 
to  modify  the  language  in  §  1.555(a)  has 
not  been  adopted.  The  rule  refers  to 
individuals  who  are  substantively 
involved  on  behalf  of  the  patent  owner 
in  a  reexamination  proceeding. 

Comment  85.  Two  comments  stated 
that  the  Office  should  consider  fraud  or 
other  inequitable  conduct  issues  in 
interference  proceedings. 

Reply:  The  suggestion  in  the 
comments  has  been  adopted.  The  Office 
will  consider  inequitable  conduct  issues 
in  interference  proceedings  as 
armounced  on  November  19. 1991,  in  the 
Official  Gazette  of  the  Patent  and 
Trademark  Office  at  1132  Off.  Gaz.  Pat. 
Off.  33. 

Comment  86.  One  comment  requested 
more  examples  with  regard  to  proposed 
§  10.23(c)(10)  of  what  alteration  of 
combination  of  alterations  in  a 
declaration  would  be  considered 
material. 

Reply:  It  is  not  the  function  of  the 
rules  or  the  rulemaking  process  to 
provide  a  detailed  listing  of  what 
alterations  may  be  considered  to  be 
improper.  TTiis  consideration  will 
necessarily  be  made  in  view  of  the 
totality  of  the  circumstances  involved. 
Practitioners  would  be  well  advised  to 
avoid  filing  applications  which  contain 
alterations  which  have  not  been 
initialed  and  dated. 

Comment  87.  Two  comments  stated 
that  §  10.23(c)(10)  should  be  amended  to 
prohibit  knowingly  attempting  to 
mislead  the  Office  in  the  drafting  or 
prosecution  of  a  patent  application.  One 
comment  stated  that  attempted  fraud  or 
inequitable  conduct  would  not  be 
prohibited  by  proposed  §  10.23(c)(10) 
because  such  conduct  would  not  be  a 
violation  of  proposed  §S  1.56  and  1.555. 
Reply:  No  amendment  is  necessary  to 
the  language  of  §  10.23(c)(10).  It  should 
be  noted  that  the  duty  of  candor  and 
good  faith  in  dealing  with  the  Office  is 
included  in  55 1.56  and  1.555.  This  duty 
includes  a  prohibition  against  knowingly 
attempting  to  mislead  the  Office. 

Comment  88.  Five  comments  stated 
that  it  would  be  unfair  to  impose  the 
new  disclosure  requirements  and  fees 
on  applications  that  are  pending  before 
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the  Office  on  the  effective  date  of  the 
new  rule.  Another  conunent  stated  that 
the  rules  should  be  inunediately 
effective  for  all  pending  applications 
with  some  grace  period  for  making  the 
initial  disclosure  without  penalty  and 
without  fee. 

Reply:  The  Office  will  apply  the  new 
rules  to  all  applications  pending  on,  or 
filed  on  or  after,  the  effective  date  of  the 
rules.  While  this  implementation  may 
cause  some  burden  on  some  applicants, 
other  applicants  will  obtain  benefits  not 
otherwise  available.  This  decision  will 
also  ease  the  administrative  burden  on 
the  Office  in  implementing  the  new 
rules. 

Other  Considerations 

The  rule  change  is  in  conformity  with 
the  requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. 
Executive  Orders  12291  and  12612,  and 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certi^ed 
to  the  Small  Business  Administration 
that  the  rule  change  will  not  have  a 
signincant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act,  5  U.S.C. 
605(b))  because  the  rules  as  adopted  do 
not  require  individuals  to  submit 
information  that  they  are  not  already 
aware  of  and  are  not  already  under  an 
obligation  to  provide  to  the  Office.  The 
rules  further  promote  the  efficiency  of 
the  examination  process  by  encouraging 
a  timely  submission  of  an  information 
disclosure  statement  and  by 
substantially  eliminating  rejections 
based  on  inequitable  conduct,  thereby 
reducing  the  costs  to  all  patent 
applicants. 

The  Patent  and  Trademark  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  Order  12291. 
The  annual  effect  on  the  economy  will 
be  less  than  $100  million.  There  will  be 
no  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  state  or  geographic  regions. 
There  will  be  no  significant  adverse 
effects  on  competition,  employment, 
investment  productivity  or  innovation, 
or  on  the'abihty  of  the  United  States- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  Patent  and  Trademark  Office  has 
also  determined  that  this  rule  change 
has  no  Federahsm  implications  affecting 
the  relationship  between  the  National 
Government  and  the  Slates  as  outlined 
in  Executive  Order  12812. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act,  which  has 


previously  been  approved  by  the  Office 
of  Management  and  Budget  under 
Control  No.  0651-0011.  Each  information 
disclosure  statement  is  estimated  to  take 
approximately  30  minutes,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data  needed, 
and  completing  and  reviewing  the 
collection  of  information.  The  time 
estimate  has  been  reduced  from  that 
stated  in  the  proposal  since  the 
requirement  for  a  concise  explanation  of 
the  relevance  of  each  item  of 
information  cited  in  an  information 
disclosure  statement  has  been  limited  to 
information  submitted  in  a  language 
other  than  English.  Send  comments 
regarding  this  burden  estimate  to  the 
Patent  and  Trademark  Office.  OfHce  of 
Management  and  Organization,  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  2C503. 
(Attention  Paper  Reduction  Project 
0651-0011) 

List  of  Subjects 

37  cm  Parti 

Administrative  practice  and 
procedure,  Inventions  and  patents. 
Reporting  and  record  keeping 
requirements,  Small  businesses. 

37CFRPartlO 

Administrative  practice  and 
procedure,  Inventions  and  patents. 
Lawyers,  Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  37  CFR  parts  1  and  10  are 
amended  as  follows: 

PART  1— RULES  OF  PRACTiCE  IN 
PATENT  CASES 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  35  U.S.C.  6,  unless  otherwise 
noted. 

2.  In  §  1.17,  paragraph  (i)(l).is  revised 
and  paragraph  (p)  is  added  to  read  as 
follows: 

S  1.17    Patent  application  processing  fees. 

*        •        *        *        « 

(i)(l)  For  filing  a  petition  to  the 
Commissioner  under  a  section  of  this 
part  listed  below  which  refers  to  this 
paragraph — $1 30.00. 

S  1.12 — for  access  to  an  assignment 
record. 

S  1.14 — for  access  to  an  application. 

§  1.53 — to  accord  a  filing  date. 

§  1.55— for  entry  of  late  priority 
papers. 

§  1.60— to  accord  a  Rling  date. 

S  1.62 — to  accord  a  Hling  date. 


§  1.97(d) — to  consider  an  information 

disclosure  statement. 

S  1.103 — to  suspend  action  in 
application. 

S  1.177 — for  divisional  reissues  to 
issue  separately. 

S  1.312 — for  amendment  after 
payment  of  issue  fee. 

S  1.313 — to  withdraw  an  application 
from  issue. 

9  1.314 — to  defer  issuance  of  a  patent 

S.  1.334 — for  patent  to  issue  to 
assignee,  assignment  recorded  late. 

§  1.666(b) — for  access  to  interference 
settlement  agreement. 

(p)  For  submission  of  an  information 
disclosure  statement  under  { 1.97(c) — 
$200.00. 

3.  Section  1.28,  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

S1^    Effect  on  fees  of  fafture  to  tttabKsh 
status,  or  change  statue,  as  s  smaN  entity. 

(d)(1)  •  *  * 

(2)  Improperly  and  with  intent  to 
deceive 

(i)  establishing  status  as  a  small 
entity,  or 

(ii)  paying  fees  as  a  small  entity 
shall  be  considered  as  a  fraud  practiced 
or  attempted  on  the  Office. 

4.  Section  1.51,  paragraph  (b)  is 
revised  to  read  as  follows: 

S1.S1    General  requisites  of  sn  appMcstkMi. 

•  *        *        *        • 

(b)  Applicants  are  encouraged  to  file 
an  information  disclosure  statement.  See 
SS  1.97  and  1.98. 

5.  Section  1.52,  paragraph  (c)  is 
revised  to  read  as  follows: 

(  1.52    language,  paper,  writing,  margins. 

(c)  Any  interlineation,  erasure, 
cancellpfion  or  other  altpr,Ttion  of  tha 
application  papers  filed  siiould  be  made 
before  the  signing  of  any  accompanying 
oath  or  declaration  pursuant  to  S  1-63 
referring  to  those  application  papers  and 
should  be  dated  and  initialed  or  signed 
by  the  applicant  on  the  same  sheet  of 
paper.  Application  papers  containir.g 
alterations  made  after  the  signing  of  an 
oath  cr  declaration  referring  to  those 
appiicition  papers  must  be  supported  by 
a  supplemental  oath  or  declaration 
under  S  1.67(c).  After  the  signing  of  the 
oath  or  declaration  referring  to  the 
appUcation  papers,  amendments  may  be 
made  in  the  manner  provided  by 

SS  1.121  and  1.123  through  1.125. 

•  •        *        *        * 

6.  Section  1.56  is  revised  to  read  as 
follows: 
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§1.56    DutytedlscioMlnfonnation 
iratMlal  to  iMtcntibNity. 

(a)  A  patent  by  its  very  nature  is 
affected  with  a  public  interest  The 
public  interest  is  best  served,  and  the 
most  effective  patent  examination 
occurs  when,  at  the  time  an  application 
is  being  examined,  the  Office  is  aware 
of  and  evaluates  the  teachings  of  all 
information  material  to  patentability. 
Each  individual  associated  with  the 
filing  and  prosecution  of  a  patent 
application  has  a  duty  of  candor  and 
good  faith  in  dealing  with  the  Office, 
which  includes  a  duty  to  disclose  to  the 
Office  all  information  known  to  that 
individual  to  be  material  to  patentability 
as  defined  in  this  section.  The  duty  to 
disclose  information  exists  with  respect 
to  each  pending  claim  until  the  claim  is 
cancelled  or  withdrawn  ht)m 
consideration,  or  the  application 
becomes  abandoned.  Information 
material  to  the  patentability  of  a  claim 
that  is  cancelled  or  withdrawn  from 
consideration  need  not  be  submitted  if 
the  information  is  not  material  to  the 
patentability  of  any  claim  remaining 
under  consideration  in  the  application. 
There  is  no  duty  to  submit  information 
which  is  not  material  to  the 
patentability  of  any  existing  claim.  The 
duty  to  disclose  all  information  known 
to  be  material  to  patentability  is  deemed 
to  be  satisfied  if  all  information  known 
to  be  material  to  patentability  of  any 
claim  issued  in  a  patent  was  cited  by  the 
Office  or  submitted  to  the  Office  in  the 
manner  prescribed  by  §§  1.97(b)-{d)  and 
1.98.  However,  no  patent  will  be  granted 
on  an  appHcation  in  connection  with 
which  &aud  on  the  Office  was  practiced 
or  attempted  or  the  duty  of  disclosure 
was  violated  through  bad  faith  or 
intentional  misconduct.  The  Office 
encourages  apphcants  to  carefully 
examine: 

(1]  prior  art  cited  in  search  reports  of 
a  foreign  patent  office  in  a  counterpart 
application,  and 

(2)  the  closest  information  over  which 
individuals  associated  with  the  filing  or 
prosecution  of  a  patent  application 
believe  any  pending  claim  patentably 
defines,  to  make  sure  that  ahy  material 
information  contained  therein  is 
disclosed  to  the  Office. 

(b)  Under  this  section,  information  is 
material  to  patentability  when  it  is  not 
cumulative  to  information  already  of 
fecord  or  being  made  of  record  in  the 
application,  and 

(1)  It  estabhshes.  by  itself  or  in 
combination  with  other  information,  a 
prima  facie  case  of  unpatentability  of  a 
claim;  or 

(2)  It  refutes,  or  is  inconsistent  with,  a 
position  the  applicant  takes  in: 


(i)  Opposing  an  argument  of 
unpatentability  relied  on  by  the  Office, 
or 

(ii)  Asserting  an  argument  of 
patentability. 

A  prima  facie  case  of  unpatentability  is 
established  when  the  information 
compels  a  conclusion  that  a  claim  is 
unpatentable  imder  the  preponderance 
of  evidence,  burden-of-proof  standard, 
giving  each  term  in  the  claim  its 
broadest  reasonable  construction 
consistent  with  the  specification,  and 
before  any  consideration  is  given  to 
evidence  which  may  be  submitted  in  an 
attempt  to  establish  a  contrary 
conclusion  of  patentability. 

(c)  Individuals  associated  with  the 
filing  or  prosecution  of  a  patent 
application  within  the  meaning  of  this 
section  are: 

(1)  Each  inventor  named  in  the 
application; 

(2)  Each  attorney  or  agent  who 
prepares  or  prosecutes  the  application; 
and 

(3)  Every  other  person  who  is 
substantively  involved  in  the 
preparation  or  prosecutipn  of  the 
application  and  who  is  associated  with 
the  inventor,  with  the  assignee  or  with 
anyone  to  whom  there  is  an  obligation 
to  assign  the  application. 

(d]  Individuals  other  than  the 
attorney,  agent  or  inventor  may  comply 
with  this  section  by  disclosing 
information  to  the  attorney,  agent,  or 
inventor. 

7.  Section  1.63.  paragraphs  (b)(3)  and 
(d)  are  revised  to  read  as  follows: 

§  1.63    Oath  or  declaration. 

*  *  *  •  • 

(b)  *  •  • 

(3)  Acknowledges  the  duty  to  disclose 
to  the  Office  all  information  known  to 
the  person  to  be  material  to 
patentability  as  defined  in  §  1.56. 
*        •   '    •        *        * 

(d)  In  any  continuation-in-part 
apphcation  filed  under  the  conditions 
specified  in  35  U.S.C.  120  which 
discloses  and  claims  subject  matter  in 
addition  to  that  disclosed  in  the  prior 
copending  application,  the  oath  or 
declaration  must  also  state  that  the 
person  making  the  oath  or  declaration 
acknowledges  the  duty  to  disclose  to  the 
Office  all  information  known  to  the 
person  to  be  material  to  patentability  as 
defined  in  S  1-56,  which  became 
available  between  the  filing  date  of  the 
prior  application  and  the  national  or 
PCT  international  filing  date  of  the 
continuation-in-part  application. 

6.  Section  1.67  is  amended  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 


91.67    Supplenwntal  oath  or  dodaration. 

***** 

(c)  A  supplemental  oath  or  declaration 
meeting  the  requirements  of  §  1.63  must 
also  be  filed  if  the  application  was 
altered  after  the  oath  or  declaration  was 
signed  or  if  the  oath  or  declaration  was 
signed: 

(1)  In  blank; 

(2)  Without  review  thereof  by  the 
person  making  the  oath  or  declaration; 
or 

(3)  Without  review  of  the 
specification,  including  the  claims,  as 
required  by  §  1.63(b)(1). 

9.  Section  1.97  is  revised  to  read  as 
follows:     '' 

§  1.97    nnng  of  Infonnatlon  disciosura 
statemant. 

(a)  In  order  to  have  information 
considered  by  the  Office  during  the 
pendency  of  a  patent  application,  an 
information  disclosure  statement  in 
compliance  with  S  1-98  should  be  filed  in 
accordance  with  this  section. 

(b)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed: 

(1)  Within  three  months  of  the  filing 
date  of  a  national  application; 

(2)  Within  three  months  of  the  date  of 
entry  of  the  national  stage  as  set  forth  in 
S  1.491  in  an  international  application; 
or 

(3)  Before  the  mailing  date  of  a  first 
Office  action  on  the  merits, 
whichever  event  occurs  last. 

(c)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed  after  the  period  specified 
in  paragraph  (b)  of  this  section,  but 
before  the  mailing  date  of  either 

(1)  A  final  action  under  S  1113  or 

(2)  A  notice  of  allowance  under 
§  1.311. 

whichever  occurs  first,  provided  the 
statement  is  accompanied  by  either  a 
certification  as  specified  in  paragraph 
(3)  of  this  section  or  the  fee  set  forth  in 
.  S  1.17(p). 

(d)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed  after  the  mailing  date  of 
either 

(1)  A  final  action  under  S  1113  or 

(2)  A  notice  of  allowance  under 
S  1.311. 

whichever  occurs  first,  but  before 
payment  of  the  issue  fee.  provided  the 
statement  is  accompanied  by: 

(i)  A  certification  as  specified  in 
paragraph  (e)  of  this  section. 

(ii)  A  petition  requesting 
consideration  of  the  information 
disclosure  statement  and 


UMI 
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(iii)  The  petition  fee  set  forth  in 
5  1.17(i){l). 

(e)  A  certification  under  this  section 
must  state  either 

(1)  That  each  item  of  information 
contained  in  the  information  disclosure 
statement  was  cited  in  a  communication 
from  a  foreign  patent  office  in  a 
counterpart  foreign  application  not  more 
than  three  months  prior  to  the  Hling  of 
the  statement,  or 

(2)  That  no  item  of  information 
contained  in  the  information  disclosure 
statement  was  cited  in  a  communication 
from  a  foreign  patent  office  in  a 
counterpart  foreign  application  or,  to  the 
knowledge  of  the  person  signing  the 
certification  after  making  reasonable 
inquiry,  was  known  to  any  individual 
designated  tn  S  1.56(c)  more  than  three 
months  prior  to  the  hling  of  the 
statement. 

(f)  No  extensions  of  time  for  filing  an 
information  disclosure  statement  are 
permitted  under  S  1.136.  If  a  bona  fide 
attempt  is  made  to  comply,  with  { 1.98, 
but  part  of  the  required  content  is 
inadvertently  omitted,  additional  time 
may  be  given  to  enable  full  compliance. 

(g)  An  information  disclosure 
statement  filed  in  accordance  with  this 
section  shall  not  be  construed  as  a 
representation  that  a  search  has  been 
made. 

(h)  The  filing  of  an  information 
disclosure  statement  shall  not  be 
construed  to  be  an  admission  that  the 
information  cited  in  the  statement  is,  or 
is  considered  to  be.  material  to 
patentability  as  defined  in  §  1.56(b). 

(i)  Information  disclosure  statements, 
filed  before  the  grant  of  a  patent,  which 
do  not  comply  with  this  section  and 
9  1.98  will  be  placed  in  the  file,  but  will 
not  be  considered  by  the  Office. 

10.  Section  1.98  is  revised  to  read  as 
follows: 

§  1.98    Content  of  Information  ditctoaw 
statement. 

(a)  Any  information  disclosure 
statement  filed  under  S  1-97  shall 
include: 

(1)  A  list  of  all  patents,  publications, 
or  other  information  submitted  for 
consideration  by  the  Office; 

(2)  A  legible  copy  of: 

(i)  Each  U.S.  and  foreign  patent: 
(ii)  Each  publication  or  that  portion 
which  caused  it  to  be  listed;  and  ^ 

(iii)  All  other  information  or  that 
portion  which  caused  it  to  be  listed, 
except  that  no  copy  of  a  U.S.  patent 
application  need  be  included;  and 

(3)  A  concise  explanation  of  the 

,  relevance,  as  it  is  presently  understood 
by  the  individual  designated  in  8  l-56(c) 
most  knowledgeable  about  the  content 
of  the  information,  of  each  patent. 


publication,  or  other  information  listed 
that  is  not  in  the  English  language.  The 
concise  explanation  may  be  either 
separate  from  the  specification  or 
incorporated  therein. 

(b)  Each  U.S.  patent  listed  in  an 
information  disclosure  statement  shall 
be  identified  by  patentee,  patent  number 
and  issue  date.  Each  foreign  patent  or 
published  foreign  patent  application 
shall  be  identified  by  the  country  or 
patent  office  which  issued  the  patent  or 
published  the  applicatioui  an 
appropriate  document  number,  and  the 
publication  date  indicated  on  the  patent 
or  pubUshed  application.  Each 
publication  shall  be  identified  by  author 
(if  any),  title,  relevant  pages  of  the 
publication,  date  and  place  of 
publication. 

(c)  When  the  disclosures  of  two  or 
more  patents  or  publications  listed  in  an 
information  disclosure  statement  are 
substantively  cumulative,  a  copy  of  one 
of  the  patents  or  publications  may  be 
submitted  without  copies  of  the  other 
patents  or  publications  provided  that  a 
statement  is  made  that  these  other 
patents  or  publications  are  cumulative. 
If  a  written  English-language  translation 
of  a  non-English  language  document  or 
portion  thereof,  is  within  the  possession, 
custody  or  control  of,  or  is  readily 
available  to  any  individual  designated 
in  S  1.56(c),  a  copy  of  the  translation 
shall  accompany  the  statement. 

(d)  A  copy  of  any  patent,  publication 
or  odier  information  listed  in  an 
information  disclosure  statement  is  not 
required  to  be  provided  if  it  was 
previously  cited  by  or  submitted  to  the 
Office  in  a  prior  application,  provided 
that  the  prior  application  is  properly 
identified  in  the  statement  and  relied 
upon  for  an  earlier  filing  date  under  35 

U.S.C.  12a 

i  1.99   iRwnoved] 

11.  Section  1.99  is  removed  and 
reserved. 

12.  Section  1.175,  paragraph  (a)(7),  is 
revised  to  read  as  follows: 

S  1.175    ReiSMM  oath  or  declaration. 

(a)  •  •  • 

(7)  Acknowledging  the  duty  to 
disclose  to  the  Office  all  information 
known  to  applicants  to  be  material  to 
patentability  as  defined  in  1 1.56. 


S  1.193   [AmwMtod] 

13.  Section  1.193(c)  is  removed  and 
reserved. 

14.  Section  1.291,  paragraphs  (a)  and 
(c),  are  revised  to  read  as  follows: 


9   4   <^&4         1^  11  ■  ■  ■!■   ■ iik^  Ml  nil II n   m^mmi^i^M 
I.2VI     nuwsis  Dy  nw  PUDHC  ■QMnSI 

poncHnQ  sppNcsUons. 

(a)  Protests  by  a  member  of  the  public 
against  pending  applications  %vill  be 
referred  to  the  examiner  having  charge 
'of  the  subject  matter  involved.  A  protest 
specifically  identifying  the  application 
to  which  the  protest  is  directed  will  be 
entered  in  the  application  file  if: 

(1)  The  protest  is  timely  submitted; 
and 

(2)  The  protest  is  either  served  upon 
the  applicant  in  accordance  with  §  1.248, 
or  filed  with  the  Office  in  dupUcate  in 
the  event  service  is  not  possible. 

Protests  raising  fraud  or  other 
inequitable  conduct  issues  will  be 
entered  in  the  application  file,  generally 
without  comment  on  those  issues. 
Protests  which  do  not  adequately 
identify  a  pending  patent  application 
will  be  disposed  of  and  will  not  be 
considered  by  the  Office. 
*        *        •        •        * 

(c)  A  member  of  the  public  filing  a 
protest  in  an  application  under 
paragraph  (a)  of  this  section  will  not 
receive  any  conununications  from  the 
Office  relating  to  the  protest,  other  than 
the  return  of  a  self-addressed  postcard 
which  the  member  of  the  public  may 
include  with  the  protest  in  order  to 
receive  an  acknowledgment  by  the 
Office  that  the  protest  has  been 
received.  The  Office  may  communicate 
with  the  applicant  regarding  any  protest 
and  may  require  the  applicant  to 
respond  to  specific  questions  raised  by 
the  protest.  In  the  absence  of  a  request 
by  the  Office,  an  applicant  has  no  duty 
to.  and  need  not,  resfrand  to  a  protest. 
The  limited  involvement  of  the  member 
of  the  public  filing  a  protest  pursuant  to 
paragraph  (a)  of  this  section  ends  with 
the  filing  of  the  protest,  and  no  further- 
submission  on  behalf  of  the  protestor 
will  be  considered  unless  such 
submission  raises  new  issues  which 
could  not  have  been  earlier  presented. 

15.  Section  1.313,  paragra)^  (b),  is 
revised  to  read  as  follows: 


S  1.S13   WMidrMval  frain 


(b)  When  the  issue  fee  has  been  paid, 
the  application  will  not  t>e  withdrawn 
from  issue  for  any  reason  except: 

(1)  A  mistake  on  the  part  of  the  Office; 

(2)  A  violation  of  8  1-56  or  illegality  in 
the  application; 

(3)  Unpatentability  of  one  or  more 
claims; 

(4)  For  interference;  or 

(5)  For  abandonment  to  permit 
consideration  of  an  information 
disclosure  statement  under  8  1.97  in  a 
continuing  application. 
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16.  Section  1.555  w  revised  to  read  as 
follows: 

9 1.555    Information  nuterM  to 
patentit>imy  In  rwxamlratlon  procM<flngs. 

(a)  A  patent  by  its  very  nature  is 
affected  with  a  public  interest.  The 
public  interest  is  best  served,  and  the 
most  effective  reexamination  occurs 
when,  at  the  time  a  reexamination 
proceeding  is  being  conducted,  the 
Office  is  aware  of  and  evaluates  the 
teachings  of  all  information  material  to 
patentability  in  a  reexamination 
proceeding.  Each  individual  associated 
with  the  patent  owner  in  a 
reexamination  proceediog  has  a  duty  of 
candor  and  good  faith  in  dealing  wi^ 
the  Office,  which  includes  a  duty  to 
disclose  to  the  Office  all  information 
known  to  that  individual  to  be  material 
to  patentability  in  a  reexamination 
proceeding.  The  individuals  who  have  a 
duty  to  disclose  to  the  Office  ail 
information  known  to  them  to  be 
material  to  patentability  in  a 
reexamination  proceeding  are  the  patent 
owner,  each  attorney  or  agent  who 
represents  the  patent  owner,  and  every 
other  individual  who  is  substantively 
involved  on  behalf  of  the  patent  owner 
in  a  reexamination  proceeding.  The  duty 
to  disclose  the  information  exists  with 
respect  to  each  claim  pending  in  the 
reexamination  proceeding  until  the 
claim  is  cancelled.  Information  material 
to  the  patentability  of  a  cancelled  claim 
need  not  be  submitted  if  the  information 
is  not  material  to  patentability  of  any 
claim  remaining  under  consideration  in 
the  reexamination  proceeding.  The  duty 
to  disclose  all  information  known  to  be 
material  to  patentability  in  a 
reexamination  proceeding  is  deemed  to 
be  satisfied  if  all  information  known  to 
be  material  to  patentability  of  any  claim 
in  the  patent  after  issuance  of  the 
reexamination  certificate  was  cited  by 
the  Office  or  submitted  to  the  Office  in 
an  information  disclosure  statement. 
However,  the  duties  of  candor,  good 
faith,  and  disclosure  have  not  been 
complied  with  if  any  fraud  on  the  Office 
was  practiced  os  attempted  or  the  duty 
of  disclosure  was  violated  through  bad 
faith  or  intentional  misconduct  by,  or  on 
behalf  of,  the  patent  owner  in  the 
reexamination  proceeding.  Any 
information  disclosure  statement  must 
be  filed  with  the  items  listed  in  S  1.98(a] 
as  applied  to  individuals  associated 
with  the  patent  owner  in  a 
reexamination  proceeding,  and  should 
be  filed  within  two  months  of  the  date  of 
the  order  for  reexamination,  or  as  soon 
thereafter  as  poesibte. 

(b)  Under  this  section,  infonnation  is 
material  to  patentability  in  a 
reexamination  proceeding  when  it  is  not 


UMI 


cumulative  to  information  of  record  or 
being  made  of  record  in  the 

reexamination  proceeding,  and 

(1)  It  is  a  patent  or  printed  publication 
that  establishes,  by  itself  or  in 
combination  with  other  patents  or 
printed  publications,  a  prima  facie  case 
of  unpatentability  of  a  claim;  or 

(2)  It  refutes,  or  is  inconsistent  with,  a 
position  the  patent  owner  takes  in: 

(i]  Opposing  an  argument  of 
unpatentability  relied  on  by  the  Office, 
or 

(ii)  Asserting  an  argument  of 
patentability. 

A  prima  fade  case  of  unpatentability  of 
a  claim  pending  in  a  reexamination 
proceeding  is  established  when  the 
information  compels  a  conclusion  that  a 
claim  is  unpatentable  under  the 
preponderance  of  evidence,  burden-of- 
proof  standard,  giving  each  term  in  the 
claim  its  broadest  reasonable 
construction  consistent  with  the 
specification,  and  before  any 
consideration  is  given  to  evidence  which 
may  be  submitted  in  an  attempt  to 
establish  a  contrary  conclusion  of 
patentability. 

(c)  The  responsibility  for  compliance 
with  this  section  rests  upon  the 
individuals  designated  in  paragraph  (a] 
of  this  section  and  no  evaluation  will  be 
made  by  the  Office  in  the  reexamination 
proceeding  as  to  compliance  with  this 
section.  If  questions  of  compliance  with 
this  section  are  discovered  during  a 
reexamination  proceeding,  they  will  be 
noted  as  unresolved  questions  in 
accordance  with  5 1.552(c). 

PART  1&~REPRESENTATI0M  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

17.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  500;  15  U.S.C.  1123;  35 
U.S.C.  6,  31,  32,  41. 

18.  Section  10.23,  paragraphs  (c)(10} 
and  (c)(ll)  are  revised  to  read  as 
follows: 

§10.23    Misconduct 


(c)  *  *  • 

(10]  Knowingly  violating  or  causing  to 
be  violated  the  requirements  of  &  1.56  or 
§  1.555  of  this  subchapter. 

(11)  Knowingly  filing  or  causing  to  be 
filed  an  application  containing  aiiy 
material  alteration  made  in  the 
application  papers  after  the  signing  of 
the  accompanying  oath  or  declaration 
without  identifying  the  alteration  at  the 
time  of  filing  the  apphcation  papers 


Dated:  lanuary  9. 19S2. 
Hairy  F.  Manback.  Jr., 

Assistant  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

[FR  Doc.  91-lOM  Filed  1-16-92;  8:45  am] 

BtLUNO  COOE  3S10-1»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

(FRL-4094-7] 

Ocean  Dumping:  Designation  of  Site, 
Brazos  Isiantf  Hartior,  TX 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Final  rwle. 

summary:  EPA  today  designates  a 
dredged  material  disposal  site  located  in 
the  Gulf  of  Mexico  offshore  of  Port 
Isabel  Texarfor  the  one  time  disposal 
of  construction  material  dredged  from 
the  enlargement  of  the  Brazos  Island 
Harbor  Entrance  Channel.  This  action  is 
necessary  to  provide  an  acceptable 
ocean  dumping  site  for  the  disposal  of 
material  from  the  Anny  Corps  of 
Engineers  42-Foot  Project  at  Brazos 
Island  Harbor.  This  final  site 
designation  is  for  an  indefinite  period  of 
time  but  the  site  is  subject  to  monitoring 
to  insure  that  unacceptable  adverse 
environmental  impacts  do  not  occur. 
EFFECTIVE  DATES:  This  designation  shall 
become  effective  February  18, 1992. 
ADDRESSES:  Norm  Thomas,  Chief, 
Federal  Activities  Branch  (BE-F).  U5. 
EPA.  1445  Ross  Avenue.  Dallas,  Texas 
75202-2733. 

The  file  supporting  this  designation 
and  the  letters  of  comment  are  available 
for  public  inspection  at  the  following 
locations:  EPA.  Region  6. 1445  Ross 
Avenue,  9th  Floor,  Dallas,  Texas,  and 
Corps  of  En^neers,  Galveston  District. 
444  Baracuda  Avenue.  Galveston. 
Texas. 

FOR  FURTHER  MFONMATIOW  CONTACT: 
Norm  TJiomas  214/865-2260  or  FTS/255- 
2260. 
8UPPl£MENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended.  33  U.S.C  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23, 
1985,  ^e  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
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the  Region  in  wtiich  tlie  site  is  located. 
This  site  designation  is  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  chapter  I,  subchapter  H,  228.4) 
state  that  ocean  dumping  sites  will  be 
designated  by  publication  in  part  228. 
This  site  designation  is  being  published 
as  final  rulemal(ing  in  accordance  with 
§  228.4(e)  of  the  regulations,  which 
permits  the  designation  of  ocean 
disposal  sites  for  dredged  material. 

B.  EIS  Development 

Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1989, 42 
U.S.C.  4321  et  seq.,  ("NEPA")  requires 
that  Federal  agencies  prepare 
Environmental  Impact  Statements  (EISs) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  envirormient.  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type, 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  ocean 
dumping  site  designations  such  as  this 
(39  FR 18186.  May  7, 1974). 

EPA  has  prepared  a  Final 
Environmental  Impact  Statement 
entitled  "Envirormiental  Impact 
Statement  (EIS)  for  the  Brazos  Island 
Harbor  42-Foot  Project  Ocean  Dredged 
Material  Disposal  Site  Designation."  On 
November  22, 1991,  a  notice  of 
availability  of  the  Final  EIS  for  public 
review  and  comment  was  published  in 
the  Federal  Register.  The  public 
comment  period  on  this  Final  EIS  closed 
on  December  23, 1991.  No  comments  on 
the  Final  EIS  were  received. 

The  action  discussed  in  the  EIS  is 
designation  of  an  ocean  disposal  site  for 
dredged  material.  The  purpose  of  the 
designation  is  to  provide  an 
environmentally  acceptable  location  for 
ocean  disposal.  The  appropriateness  of 
ocean  disposal  is  determiifed  on  a  case- 
by-case  basis. 

The  EIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land  based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  prepared  by  the  Corps  of 
Engineers  (COE)  and  re-evaluated  in 
EPA's  EIS.  The  nearest  available  land 
disposal  area  is  82  acres  in  size  and  is 
located  5  miles  away  from  the  seaward 
end  of  the  project.  The  volume  of  this 
disposal  site  is  needed  for  construction 
and  future  maintenance  of  the  inland 
portions  of  the  channel  and  is  not 
available  for  the  disposal  of 
construction  material  from  offshore 
areas.  Also  since  the  surrounding  land 
areas  are  wetlands  or  shallow  bay 
habitats,  development  and  use  of  a 
suitably  sized  replacement  area  would 
likely  result  in  a  signiHcant  loss  of 


quality  wetlands  or  bay  bottoms.  A 
land-based  alternative  would  offer  no 
environmental  benefit  to  ocean  disposal. 

Five  ocean  disposal  alternatives — 
three  nearshore  sites  (including  the 
proposed  site],  a  mid-shelf  site  and  a 
deepwater  site — were  evaluated.  Both 
the  mid-shelf  and  deepwater  sites  were 
eliminated  due  to  limited  feasibility  for 
monitoring,  increased  transportation 
costs  and  safety  risks  and  the  lack  of 
any  environmental  benefits  by  utilizing 
sites  that  iax  offshore. 

Ocean  disposal  sites  were  identified 
by  determining  a  zone  of  siting 
feasibility  (ZSF)  and  then  screening  out 
those  sites  which  impacted  biologically 
sensitive  areas,  beaches  and 
recreational  areas,  the  navigation 
channel,  cultural  or  historical  resources, 
etc. 

Evaluation  of  the  historically-used 
disposal  site  and  the  routine 
maintenance  disposal  site  showed  that 
both  these  nearshore  sites  were  located 
within  the  navigational  fairways  and 
contained  inappropriate  grain-size 
regimes.  Because  of  these  reasons  the 
historically-used  and  routine 
maintenance  sites  were  not  selected  for 
disposal  of  the  construction  material. 
However,  the  routine  maintenance 
material  site,  which  was  designated  by 
EPA  in  September  1990,  will  receive 
routine  maintenance  material  from  the 
42-Foot  Project. 

The  selected  ocean  disposal  site  for 
the  construction  (virgin]  material  is 
located  in  the  60-foot  isobath  and  in  the 
sandy  silt  regime.  The  size  of  the  virgin 
ocean  dredged  material  disposal  site 
(ODMDS)  was  determined,  based  on 
models  of  the  ocean  discharge  of 
dredged  material,  to  be  5,300  feet  in  a 
direction  parallel  to  the  channel  (east/ 
west)  and  2,895  feet  in  a  direction 
perpendicular  to  the  channel  (south/ 
north). 

EPA  has  determined  that  its  site 
designation  action  will  not  adversely 
affect  any  listed  endangered  or 
threatened  species.  EPA  is  coordinating 
its  determination  with  the  National 
Marine  Fisheries  Service  in  accordance 
with  the  requirements  of  section  7  of  the 
Endangered  Species  Act.  EPA  is  also 
coordinating,  as  a  part  of  the  NEPA/EIS 
process,  with  the  State  of  Texas 
regarding  any  requirement  imder  the 
Coastal  Zone  Management  Act. 

C.  Site  Designation 

On  June  10, 1991.  EPA  proposed 
designation  of  this  site  for  the  disposal 
of  construction  material  from  the  Brazos 
Island  Harbor  42-Foot  Project.  The 
public  comment  period  on  this  proposed 
action  closed  on  July  24, 1991.  No 


comments  on  the  proposed  rule  were 
received. 

The  disposal  site  is  located  about  four 
miles  from  the  coast  and  occupies  an 
area  of  0.42  square  nautical  miles.  Water 
depths  within  the  area  range  from  60-67 
feet.  The  coordinates  of  the  rectangular- 
shaped  site  are  as  follows:  26*04'47"  N, 
97*05'07"  W;  28°05'16"  N,  97*05'04"  W; 
28°05'10"  N,  97'04'06"  W;  26''04'42"  N, 
97°04'09"  W. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites.  Sites  are  selected  so  as  to 
minimize  interference  with  other  marine 
activities,  to  keep  any  temporary 
perturbations  from  the  dumping  from 
causing  impacts  outside  the  disposal 
site,  and  to  permit  effective  monitoring 
to  detect  any  adverse  impacts  at  an 
early  stage.  Whare  feasible,  locations 
off  the  Continental  Shelf  are  chosen.  If 
at  any  time  disposal  operations  at  an 
interim  site  cause  unacceptable  adverse 
impacts,  the  use  of  that  site  will  be 
terminated  as  soon  as  suitable  alternate 
disposal  sites  can  be  designated.  The 
general  criteria  are  given  in  9  228.5  of 
the  EPA  Ocean  Dumping  Regulations; 
Section  228.6  lists  eleven  specific  factors 
used  in  evaluating  a  disposal  site  to 
assure  that  the  general  criteria  are  met. 

The  site,  as  discussed  below  under  the 
eleven  specific  factors,  is  acceptable 
under  the  five  general  criteria.  EPA  has 
determined,  based  on  the  information 
presented  in  the  Draft  and  Final  EISs, 
that  a  site  off  the  Continental  Shelf  is 
not  feasible  due  to  monitoring 
difficulties,  increased  transportation 
costs  and  greater  safety  risks.  No 
environmental  benefit  would  be 
obtained  by  selecting  such  a  site.  The 
characteristics  of  the  selected  site  are 
reviewed  below  in  terms  of  the  eleven 
factors. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast  ^40  CFR  228.6(a)(l).J 

Geographical  position,  water  depth, 
and  distance  from  the  coast  for  the 
disposal  site  are  given  above.  Bottom 
topography  is  flat  with  no  unique 
features  or  relief. 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  Jiving  resources  in  adult  or 
juvenile  phases.  (40  CFR  228.6{a)(2].I 

Living  resources'  breeding,  spawning, 
nursery  and  passage  areas  in  the  project 
area  were  identified  as  excluded  areas 
during  the  siting  feasibility  process  and 
eliminated  from  consideration.  To  the 
west  of  the  site,  there  is  a  fish  haven 
which  is  excluded,  as  are  the  jetties, 
including  buffet  zones  of  630  feet.  The 
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jetties  provide  a  migratory  passage  for 
white  shrimp,  brown  shrimp,  blue  crab. 
drum,  sheepshead  and  southern 
flounder.  Also  excluded  are  partially 
submerged  shipwrecks  which  improve 
nsfimg. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  [40  CFR  I 
22ae{a)(3).]  I 

The  site  is  approximately  4  miles  from 
any  beach  or  other  amenity  area. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of,  and 
proposed  metiiods  of  release,  including 
methods  of  packing  the  wastes,  if  any. 
[40  CFR  228.S{aK4).j 

Approximately  1,325,000  cubic  yards 
of  construction  material  will  be 
discharged  into  the  disposal  site. 
Construction  disposal  is  expected  to  last 
for  a  period  of  two  years  or  less.  This 
material  will  be  transported  by  hopper 
dredges. 

5.  Feasibility  of  surveillance  and 
monitoring.  [40  CFR  22a.8{a){5).] 

The  site  is  amenable  to  surveillance 
and  mooitormg.  The  proposed 
monitoring  and  surveillance  program 
consists  of  (1]  a  method  for  recording 
the  location  of  each  discharge:  [2] 
bathymetric  surveys;  and  (3)  grain-size 
analysis,  sediment  chemistry 
characterization  and  benthic  infaunal 
analysis  at  selected  stations. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any.  [40  CFR 
228.6(aK6}.l 

Physical  oceanographic  parameters 
including  dispersal,  horizontal  transport 
and  vertical  mixing  characteristics  were 
used:  (1)  To  develop  the  necessary 
buffer  zones  for  the  siting  feasibility 
analysis;  and  (2)  to  determine  the 
minimum  size  of  the  site.  Predominant 
longshore  currents,  and  thus 
predominant  longshore  transport,  are  to 
the  north.  Long-term  mounding  has  not 
historically  occurred.  Therefore,  steady 
longshore  transport  and  occasional 
ptorms.  inchidkig  hurricanes,  may 
remove  the  disposed  material  ftom  the 
site.  ^ 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects).  [40 
CFR  228.6{aK7).) 

Chemical  and  bioassay  testing  of  past 
maintenance  material  and  material  from 
the  historically-used  disposal  site  plus 
chonicat  malyses  of  water  from  the 
area  conchided  that  there  are  no 
indications  of  water  or  sediment  quality 
probkns.  Testing  of  past  maintenance 
material  indicated  that  it  was 
acceptable  for  ocean  disposal  under  40 
CFR  part  227.  Based  on  current  direction 
and  modeling  of  tJw  virgin  material,  the 


site  was  situated  to  prevent  discharged 
material  from  re-entering  the  channel 
and  to  ensure  that  any  mounding  poses 
no  obstruction  to  navigation. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the  ocean. 
[40  CFR  228.6(aK8).l 

Impacts  to  shipping,  mineral 
extraction,  conunercial  and  recreational 
fishing,  recreational  areas  and  historic 
sites  have  been  evaluated  for  the  Brazos 
Island  Harbor  42-Foot  Project  site 
designation.  The  site  will  not  interfere 
with  these  or  other  legitimate  uses  of  the 
ocean  because  the  siting  feasibility 
process  was  designed  to  reduce  the 
possibility  of  a  site  which  would 
interfere.  Disposal  operations  in  the  past 
have  not  interfered  with  other  uses. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys.  [«  CFR  228.6(a)(9).] 

Monitoring  studies  at  other  locations 
have  shown  only  short-term  water- 
column  perturbations  of  turbidity,  and 
perhaps  increased  chemical  oxygen 
demand  (COD),  resulted  from  disposal 
operations.  No  short-term  sediment 
quality  perturbation  has  been  directly 
related  to  disposal  operations.  In 
general,  the  water  and  sediment  quality 
is  good  throughout  the  area  and  there 
have  been  no  lon^term  adverse  impacts 
on  water  and  sediment  quality  from  past 
disposal  operations.  No  long-term 
impacts  on  the  benthos  at  the 
historically-used  site  were  apparent. 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site.  [40  CFR  228.6(aKl0).] 

With  a  disturbance  to  any  benthic 
community,  initial  recolonization  will  be 
by  opportunistic  species.  However, 
these  species  are  not  nuisance  species  in 
the  sense  that  they  would  interfere  with 
other  legitimate  uses  of  the  ocean  or  that 
they  are  human  pathogens.  The  disposal 
of  maintenance  material  in  the  past  has 
not  and  the  disposal  of  construction 
material  in  the  future  should  not  attract 
nor  promote  the  development  or 
recruitment  of  nuisance  species. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  airy  significant  natural  or 
cultural  features  of  historical 
importance.  [40  CFR  228.6{a)(ll).J 

Areas  and  features  of  historical 
importance  were  evaluated  during  the 
siting  feasibility  process.  The  nearest 
site  of  historical  importance  is  located 
near  the  jetties  as  is  well  within  the 
buffer  zone  surrounding  the  jetties.  Use 
of  the  site  would  not  impact  any  known 
historical  or  cultural  sites. 


E.  Action 

Based  on  the  Draft  and  Final  EISs, 
EPA  condudes  that  the  site  may 
appropriately  be^designated  for  use.  The 
site  is  compatible  with  the  five  general 
criteria  and  eleven  specific  factors  used 
for  site  evaluation.  The  designation  of 
the  Brazos  Island  Harbor  42-Foot  Project 
site  as  an  EPA  approved  ocean  dumping 
site  is  being  published  as  tinal 
rulemaking. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 
of  materials  at  sea.  Before  ocean 
dumping  of  dredged  material  at  the  site 
may  occur,  the  Corps  of  Engineers  must 
evaluate  a  permit  application  according 
to  EPA's  ocean  dumping  criteria.  EPA 
has  the  authority  to  approve  or  to 
disapprove  or  to  propose  conditions 
upon  dredged  material  permits  for  ocean 
dumping.  While  the  Corps  does  not 
administratively  issue  itself  a  permit,  the 
requirements  that  must  be  met  before 
dredged  material  derived  from  Federal 
projects  can  be  discharged  into  ocean 
waters  are  the  same  as  where  a  permit 
would  be  required. 

F.  Regulatory  Assessnents 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  signiflcant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  ^udge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  wiH  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  ot  cause  any  of  the  other 
ejects  which  wodd  result  in  its  being 
classiHed  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule    / 
does  not  necessitate  preparation  of  a 
Regulatory  impact  Analysis. 

This  Rnal  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budiget  review  under  the  Paperwrork 
Reduction  Act  of  1980.  44  U.S.C.  3501  et 
seq. 

List  of  SubiKts  ia  4e  CFft  Part  228 

Water  pollution  control. 
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Dated:  January  9, 1992. 
loe  D.  Winkle. 
Acting  Regional  Administrator  of  ItegJon  6. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
amended  as  set  forth  below. 

PART  228— [AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Airtfaority:  33  U.S.C.  1412  and  14ia 

2.  Section  228.12  is  amended  by 
adding  paragraph  (b)(91)  to  read  as 
follows: 

§  228.12    DeteostkNi  of  nunaoOTMirt 
authority  for  Intarim  ocean  dumping  sitM. 

(b)  •  *  • 

(91)  Brazos  Island  Harbor  (42-Foot 
Project),  Texas — Region  6. 

Location:  26*04'47"  N,  proS'OT'  W; 
28°05'16"  N.  97*05'04"  W;  26*0510"  N. 
9r04'06"  W;  26*04'42"  N,  9r04'09"  W. 

Size:  0.42  square  nautical  miles. 

Depth:  Ranges  from  60-67  feet. 

Primary  Use:  Dredged  material. 

Period  of  Use:  Indefinite  period  of 
time. 

Restriction:  Disposal  shall  be  limited 
to  construction  material  dredged  from 
the  Brazos  Island  Harbor  Entrance 
Channel,  Texas. 

[FR  Doc.  92-1412  Filed  1-16-02;  8:45  am] 
BtUMO  COOC  SeM-SO-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3160 

(WO-610-4111-02  24  lA;  CIreuiar  Na  2630] 

RIN  1004-AA  67 

Onshore  Oil  and  Gas  Order  Na  6, 
Hydrogen  Sulfide  Operations; 
Correction 

AOENCv:  Bureau  of  Land  Management 

(BLM),  Interior. 

action:  Final  rule:  correction. 

summary:  This  document  corrects 
typographical  and  editorial  errors  in  the 
final  rule  implementing  Onshore  Oil  and 
Gas  Order  No.  6,  Hydrogen  Sulfide 
Operations,  published  in  the  Federal 
Registor  on  November  23, 1990  (55  FR 
46958). 

EFFCCnve  DATES:  November  23. 1990. 
FOR  FURTHER  INFORMATION  CONTACT 
Hank  Symanski. 

The  following  typographical  and 
edit(Mial  corrections  are  made  in  the 
final  rule  implementing  Onshore  Oil  and 
Gas  Order  No.  6,  Hydrogen  Sulfide 


Operations,  published  in  the  Federal 
Register  on  November  23, 1990  (55  FR 
48958): 

1.  On  page  48968,  first  column,  in  the 
Authority  paragraph,  the  fifth  line,  the 
phrase  "Act  of  May  31. 1930"  is  revised 
to  read  "Act  of  May  21. 1990." 

la.  On  page  48968,  second  column, 
second  full  paragraph,  is  revised  to  read: 
"The  authorized  o^cer  may,  pursuant  to 
43  CFR  3184.1  and  3164.2,  after  notice 
and  comment,  issue  onshore  oil  and  gas 
orders  when  necessary  to  implement 
and  supplement  the  regulations 
contained  in  43  CFR  3160,  and  issue 
notices  to  lessees  and  operators  (NTL's) 
when  necessary  to  implement  onshore 
oil  and  gas  orders  and  the  regulations. 
Pursuant  to  Section  IV  of  this  Order,  the 
authorized  officer  may  approve  a 
variance  from  the  requirements 
prescribed  herein  to  accommodate 
special  conditions  on  a  State  or  area- 
wide  basis". 

2.  On  page  48968,  third  column,  line 
11,  is  revised  to  read:  "Upon  release, 
could  constitute  a". 

3.  On  page  48969,  second  coitmui, 
imder  the  definition  of  radius  of 
exposure  (item  1),  change  the  exponent 
in  the  equation  from  "(0.625)"  to 
"(0.6258)". 

4.  On  page  48969,  second  column, 
under  the  definition  of  radius  of 
exposm-e  (item  2),  delete  the  term 
"(percent)". 

5.  On  page  48969.  second  column, 
under  the  definition  of  radius  of 
exposure  (item  3),  insert  the  word  "and" 
between  "complex  terrain"  and  "other 
dispersion". 

6.  On  page  48909.  third  column,  under 
m.  Requirements,  line  4,  insert  the  word 
"typically"  between  "as"  and  "major". 

7.  On  page  46970,  first  column,  first 
paragraph,  line  6,  insert  the  word  "the" 
between  "stream,"  and  "HiS". 

8.  On  page  48970,  third  column, 
paragraph  c,  line  6,  is  revised  to  read: 
"under  section  inA.2.a..". 

9.  On  page  48971,  first  column, 
paragraph  c.  lines  3  and  4.  are  revised 
to  read:  "facilities  or  roads  are 
principally  maintained  for  public  use". 

10.  On  page  48971.  third  column,  under 
paragraph  c.  change  "(i)"  to  "i". 

11.  On  page  48972,  first  column,  last 
line,  change  "API-RP49"  to  -API  RP-49". 

12.  On  page  48972,  third  column,  under 
section  c.  HtS  Detection  and  Monitoring 
Equipment,  line  S.  insert  the  word  "or 
between  "air  concentration"  and  "KtS". 

13.  On  page  48073,  first  columnr 
paragraph  iv..  lines  5  and  6.  are  revised 
to  read:  "feet  from  the  well  site  and  at  a 
location  which  allows  vehicles  to  turn 
around  at  a  safe". 

14.  On  page  48073,  second  column, 
under  section  4.a.i..  line  10  revise  to 


read:  "water-  or  oil-based  mud  and  mud 
shall". 

15.  On  page  48974,  first  column, 
paragraph  b.i.,  lines  7  and  8,  are  revised 
to  read:  "conditions  or  mud  types  justify 
to  the  authorized  officer  a  lesser  pH 
level  is  necessary". 

16.  On  page  48974.  first  column,  last 
paragraph,  line  11,  diange  "MR-01-75" 
to  "MR  0175-00". 

17.  On  page  48974,  third  column,  first 
paragraph  c,  violation  section,  line  1,  is 
revised  to  read:  "Major,  if  the  authorized 
officer  determines  that  a  health  or 
safety". 

18.  On  page  48975,  second  column, 
paragraph  c,  line  1,  is  revised  to  read: 
"Fencing  and  gate(8),  as  specified  in 
section". 

19.  On  page  48975,  second  column, 
paragraph  g.,  in  line  2  change  "a"  to 
"the"  and  in  line  4  change  "MR-01-75" 
to  "MR  0175-00". 

Dated:  December  18, 1991. 
Richaid  RoMm, 

Deputy  Assistant  Secretary  of  the  Interior. 
(PR  Doc.  92-1336  Filed  1-16-92;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administrstion 

49  CFR  Part  571 

[Docket  Na  1-21;  Notice  11] 

RIN  2127-AE13 

Federal  Motor  Vehlde  Safety 
Standarda;  Theft  Protection 

AOENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule;  response  to  petitions 
for  reconsideration. 


:  In  mid-1990,  this  agency 
published  a  final  rule  amending  certain 
provisions  In  Standard  No.  114,  Theft 
Protection,  to  protect  against  injuries 
caused  by  vehicle  roUaway  in  vehicles 
with  automatic  transmissions.  In  March 
1991,  in  response  to  petitions  for 
reconsideration,  the  agency  published  a 
final  rule  amending  certain  of  the 
requirements  to  provide  manufacturers 
with  greater  flexibility  in  designing  key- 
locking  and  transmission  shift  locking 
systems  while  ensuring  that  theft 
protection  is  provided  and  vehicle 
roUaway  is  prevented.  This  notice 
responds  to  petitions  for  reconsideration 
of  the  March  1991  final  rule  submitted 
by  Toyota  and  Honda.  In  response  to 
those  petitions,  the  notice  further 
amends  the  requirements  to  provide 
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manufacturers  appropriate  flexibility 
while  continuing  to  meet  the  need  for 
safety.  In  addition,  the  notice  denies 
some  portions  of  Toyota's  petition,  but 
provides  an  extra  year's  leadtime  to 
comply  with  the  requirement  for 
inaccessibility  for  the  emergency  release 
button  on  the  transmission  shift  override 
device. 

dates:  Effective  Date:  This  final  rule  is 
effective  September  1, 1992.  except  for 
S4.2.2(b)(2)  which  is  effective  September 
1, 1993. 

Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  February  18, 1992. 

ADDRESSES:  Petitions  for 
reconsideration  must  refer  to  the  docket 
and  notice  numbers  set  forth  at  the 
beginning  of  this  notice  and  be 
submitted  to  the  following: 
Administrator,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  Docket  hours  are  9:30  a.m.  to  4 
p.m..  Monday  through  Friday.  It  is 
requested,  but  not  required,  that  10 
copies  of  the  petition  be  submitted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jere  Medlin,  Office  of  Vehicle  Safety 
Standards,  !NfRM-ll.  NHTSA,  400 
Seventh  Street._SW..  Washington.  DC 
20590.  Mr.  Medlin's  telephone  number  is 
(202)  366-5307. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  30, 1990,  NHTSA  published  in 
the  Federal  Register  (55  FR  21868]  a  final 
rule  amending  certain  provisions  of 
Standard  No.  114.  Theft  Protection,  to 
protect  against  injuries  caused  by 
vehicle  roUaway  in  vehicles  with 
automatic  transmissions.  The 
amendments  specified  that  each 
automatic  transmission  vehicle  with  a 
"park"  position  must  have  a  key-locking 
system  that  prevents  removal  of  the  key 
unless  the  transmission  or  transmission 
shift  lever  is  locked  in  "park"  or 
becomes  locked  in  "park"  as  the  direct 
result  of  removing  the  key. 

In  response  to  petitions  for 
reconsideration,  on  March  26. 1991, 
NHTSA  published  in  the  Federal 
Register  (56  FR  12464]  a  final  rule 
amending  those  requirements  to  provide 
manufacturers  with  greater  flexibihty  in 
designing  key-locking  and  transmission 
shift  locking  systems  while  ensuring  that 
theft  protection  is  provided  and  vehicle 
roUaway  is  prevented. 

Among  other  things,  the  notice 
responded  to  petitioners'  arguments  that 
certain  exceptions  to  the  May  1990 
requirements  were  necessary  in  light  of 


electrical  designs.  First,  petitioners 
stated  that  certain  electrical 
transmission  shift  lock  systems  might 
have  problems  complying  with  the 
requirement  for  a  transmission  shift 
lock.  While  these  systems  include  a 
transmission  shift  lock,  they  also  include 
an  override  device  to  enable  a  vehicle  to 
be  moved  in  the  case  of  electrical 
failure,  such  as  a  nm-down  battery.  In 
the  absence  of  an  override  device,  it 
would  not  be  possible  to  shift  the 
transmission  of  such  a  vehicle  out  of 
park. 

The  May  1990  final  rule  permitted 
only  key-based  override  systems.  In 
response  to  petitions  for 
reconsideration,  NHTSA  also  decided  to 
permit  key-less  overrides  that  are  not 
visible  and  are  "child-proof."  The 
agency  rejected  requests  to  permit 
exposed  override  devices.  NHTSA 
acknowledged  that  vehicles  with 
steering  locks  would  protect  against 
theft,  even  with  an  exposed 
transmission  shift  override  device. 
However,  the'agency  emphasized  that 
such  systems  would  not  protect  against 
the  safety  risks  posed  by  vehicle 
rollaway,  which  can  occur  when 
children  playing  in  an  unattended 
vehicle  shift  the  transmission  lever  out 
of  park.  Accordingly,  the  agency 
decided  to  permit  key-less  override 
devices  only  if  they  are  covered  by  a 
non-transparent  surface  which,  when  in 
place,  prevents  sight  of  and  activation  of 
the  device  and  which  is  removable  only 
by  use  of  a  screwdriver  or  other  tool. 
Petitioners  also  stated  that  certain 
electrical  key  locking  systems  might 
have  difficulty  complying  with  the 
requirements  concerning  key  removal. 
Some  such  systems  include  a  solenoid 
that  prevents  key  removal  upon 
electrical  failure,  such  as  that  caused  by 
a  run-down  battery.  The  petitioners 
indicated  that  mechanical  emergency 
key  release  is  needed  so  that  the  driver 
of  a  disabled  vehicle  can  remove  the  key 
and  lock  the  vehicle  before  leaving  it 
unattended. 

In  light  of  this  concern,  NHTSA 
decided  to  permit  a  device  which 
permits  key  removal  while  the 
transmission  is  in  any  position,  provided 
that  the  following  conditions  are  met. 
First,  steering  must  be  prevented  upon 
key  removal  to  ensure  that  Standard  No. 
114's  theft  protection  aspects  are  not 
jeopardized.  Second,  the  emergency 
device  permitting  key  removal  while  the 
transmission  is  in  a  positioii  other  than 
"park"  should  not  be  accessible  during 
normal  operation  or  else  rollaway  mi^t 
occur.  Third,  to  limit  access  to  the 
emergency  key  release,  the  device  must 
be  covered  by  a  surface  that  prevents 
access  to  it  except  by  use  of  a  tool,  such 


as  a  screwdriver.  The  agency 
determined  that  limiting  access  to  the 
emergency  key  release  was  necessary  to 
make  it  likely  that  such  key  removal 
occurs  only  during  unusual  situations 
such  as  electrical  failure.  In  addition, 
while  NHTSA  noted  that  it  is  rare  to 
have  power  failure  when  the 
transmission  is  in  a  position  other  than 
"park."  it  believed  that  it  would  be 
beneficial  for  the  owner  of  a  disabled 
vehicle  to  be  able  to  remove  the  key  and 
lock  the  vehicle  if  he  or  she  must  leave 
the  vehicle  to  seek  help.  Accordingly,  in 
the  final  rule  of  March  26. 1991.  an 
exception  to  S4,2.1  was  created  to  allow 
the  key  release  device. 

Petitions  for  Reconsideration  of 
March  1991  Final  Rule  NHTSA  received 
petitions  for  reconsideration  of  the 
March  1991  final  rule  from  Toyota  and 
Honda.  Both  companies  requested  that 
the  agency  expand  the  exception  to  the 
requirements  concerning  key  removal  by 
allowing  an  automatic  key  release 
feature  upon  electrical  failure, 
regardless  of  transmission  position. 
Toyota  also  requested  that  the  agency 
expand  the  exceptions  to  the 
requirements  concerning  transmission 
shift  lock  to  permit  a  visible  override 
device  if  it  requires  simultaneous  two- 
handed  operation.  Toyota  also  stated 
that  it  cannot  modify  its  current  design 
by  the  September  1, 1992  effective  date 
and  stated  that  an  additional  year  of 
leadtime  would  be  required. 

As  discussed  below,  after  considering 
Toyota's  and  Honda's  petitions.  NHTSA 
has  decided  to  amend  the  text  of 
Standard  No.  114  to  make  it  clear  that 
an  automatic  key  release  feature  upon 
electrical  failure  is  permitted,  regardless 
of  transmission  position.  The  agency 
believes  that  this  provides 
manufactiu-ers  appropriate  flexibility 
while  continuing  to  meet  the  need  for  ^ 
safety.  NHTSA  is  denying  Toyota's 
petition  with  respect  to  permitting  a 
visible  override  device  to  the 
transmission  shift  lock,  but  it  providing 
an  extra  year's  leadtime  for  the 
emergency  release  button  inaccessibility 
requirement. 

Key  Removal  Requirements 

Toyota  indicated  in  its  petition  for 
reconsideration  that  its  key  lock  system 
employs  the  use  of  solenoid  to  prevent 
removal  of  the  key  unless  the 
transmission  is  locked  in  "park."  Since 
electrical  power  is  required  to  activate 
the  solenoid  to  prevent  key  removal,  if 
the  vehicle's  battery  should  become 
completely  discharged,  the  solenoid 
would  release,  allowing  removal  of  the 
key  regardless  of  the  transmission  shift 
lever  position.  Similarly.  Honda's 
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system  uses  an  electrical  solenoid,  to 
activate  the  key/steering  column 
interlock.  The  interrelationship  between 
the  shift  lever  and  key  interlock 
solenoid  is  such  that  if  an  electrical 
malfunction  occurs  or  the  battery  dies, 
the  key  can  be  removed  from  the 
ignition  regardless  of  the  shift  lever 
position. 

Honda  stated  in  its  petition  that  the 
March  1991  final  rule  was  ambiguous 
with  respect  to  whether  its  system  was 
permittCKL  It  requested  that  the  standard 
be  amended  to  make  it  clear  that  key 
removal  is  permitted  in  the  unusual 
circtmistance  of  electrical  failure  when 
the  vehicle's  transmission  is  not  in  paric 
Toyota  expressed  concern  that  the 
March  1991  final  rule  would  result  in  a 
system  in  which  the  driver  would  have 
tojeave  the  key  in  the  ignition  of  vehicle 
whose  battery  had  gone  dead,  or  require 
an  additional  key  lock  override  to  avoid 
this  circumstance.  It  requested  that  the 
standard  be  amended  to  indicate  that 
key  removal  prevention  is  not  required 
after  battery  discharge. 

NHTSA  believes  that  there  is  an 
interpretation  issue  concerning  whether 
the  March  1991  amendments  permit  key 
removal  after  battery  discharge.  For   ^ 
example,  the  Honda  system  ordinarily 
prevents  key  removal  unless  the 
transmission  is  locked  in  park,  as 
required  by  the  amendments.  Only 
under  a  failure  condition,  battery  failure, 
is  it  possible  to  remove  the  key  when 
the  vehicle's  transmission  is  not  in  park. 
It  could  be  argued  that  a  non-failed 
battery  is  an  assumed  test  condition  for 
the  requirement  and  that  Honda's 
system  therefore,  meets  the  requirement 
as  written. 

The  agency  notes  that  this  is  a 
di^erent  situation  than  that  addressed 
by  the  March  1991  amendment 
permitting  override  devices.  That 
amendment  was  issued  in  light  of 
designs  that  have  a  solenoid  which 
prevents  key  removal  upon  battery 
failure.  As  discussed  above,  the  purpose 
of  the  override  device  is  to  enable  the 
driver  to  remove  the  key  when  a  battery 
failure  occurs.  However,  it  is  possible 
for  a  driver  to  use  the  override  device  in 
the  absence  of  a  failure  condition. 
Therefore,  there  was  no  ambiguity 
concerning  whether  such  a  device  was 
permitted,  absent  the  March  1991 
amendment.  Further,  the  agency  had  to 
consider  the  safety  consequences  that 
might  result  if  the  device  was  used 
under  non-failure  conditions,  and 
therefore  estabUshed  requirements  to 
make  it  likely  that  key  removal  occurs 
only  during  unusual  situations  such  as 
electrical  failure.  See  56  FR 12467. 

The  agency  has  decided  to  resolve  the 
issue  raised  by  Honda  and  Toyota  by 


making  it  clear  in  die  text  of  the 
standu^  that  key  removal  is  permitted 
in  the  circumstance  of  electrical  failure 
when  the  vehicle's  transmission  is  not  in 
park.  NHTSA  is  adopting  an  amendment 
similar  to  that  suggested  by  Honda.  This 
decision  is  consistent  with  NHTSA's 
March  1991  final  rule  which  permitted  a 
device  which  permits  key  removal  while 
the  transmission  shift  lever  is  in  any 
position.  NHTSA's  position  in  the  March 
1991  final  rule  was  that  while  it  is  rare 
to  have  power  failure  when  the 
transmission  is  in  a  position  other  than 
"park,"  it  is  beneficial  for  the  owner  of  a 
disabled  vehicle  to  be  able  to  remove 
the  key  and  lock  the  vehicle  if  he  or  she 
must  leave  the  vehicle  to  seek  help. 
Consistent  with  NHTSA's  March  1991 
position,  the  Honda  and  Toyota  systems 
facilitate  key  removal  by  owners,  in  the 
event  of  electrical  failure.  Since  the 
exception  established  by  the 
amendment  is  specifically  limited  to  the 
situation  of  electrical  failure,  it  is 
uimecessary  to  adopt  additional 
requirements  to  ensure  that  key  removal 
occurs  only  during  such  unusual 
situations.  The  agency  therefore  has 
determined  that  providing 
manufacturers  this  additional  design 
flexibihty  for  their  electrical 
transmission  systems  is  warranted  and 
will  not  harm  Standard  No.  114's  safety 
or  theft  protection  concerns. 

NHTSA  notes  that,  in  a  submission 
dated  September  5, 1990,  Toyota 
described  an  additional  feature  of  its 
use  of  a  key  ignition  solenoid.  That 
company  stated  that  since  the  solenoid 
would  be  active  were  the  engine  shut  off 
and  ths  transmission  shift  lever  not 
moved  to  park,  eventually  depleting  the 
battery,  a  timer  is  employed  to  release 
power  to  the  solenoid  after  60  minutes 
under  such  circumstances.  Thus,  after  60 
minutes,  the  key  would  automatically  be 
released  regardless  of  transmission  shift 
lever  position.  The  vehicle  would  then 
be  in  noncompliance  writh  Standard  No. 
114  because  the  transmission  would  not 
be  locked  in  "PARK".  When  this 
condition  exists,  rcllaway  of  the  parked 
vehicle  is  possible.  A  major  purpose  of 
this  revised  rule  is  to  prevent  rollaway 
from  occurring. 

While  automatic  key  release  upon 
electrical  failure  would  be  permitted,  the 
above  described  timing  system  utilized 
by  Toyota  that  allows  key  removal 
regardless  of  transmission  shift  lever 
position  would  not  be  permitted.  The 
agency  does  not  believe  it  is  necessary 
to  create  an  additional  exception  to 
permit  such  a  timing  device.  Drivers 
rarely  leave  the  keys  in  the  ignition 
when  the  transmission  is  not  in  park, 
and  a  buzzer  can  be  used  by 
manufacturers  to  warn  drivers  of  current 


draw  on  the  battery.  Should  •  driver 
leave  the  keys,  then  return  more  than  an 
hour  later,  after  realizing  that  the  keys 
were  missing,  the  keys  could  be 
removed  without  placing  the 
transmission  in  "PARK".  It  would 
remain  this  way  until  the  next  driver 
used  the  vehicle.  During  that  period  the 
vehicle  could  roll  away  and  as  a  result 
small  children  who  may  be  inside  are  at 
risk  of  being  involved  in  a  roUaway 
accident  Standard  No.  114  already 
requires  that  a  warning  to  the  driver  be 
activated  when  the  key  is  left  in  the 
locking  system  and  the  driver's  door  is 
opened,  and  this  system  could  be  used 
to  warn  the  driver  about  current  draw  of 
the  key  lock  solenoid  when  the  engine  is 
turned  off. 

Transmission  Shift  Lock  Reqtdrements 

In  its  petition  for  reconsideration  of 
the  March  1^91  final  rule,  Toyota  asked 
for  the  following  additional  amendment 
to  Standard  No.  114. 

As  indicated  above,  the  March  1991 
final  rule  requires,  for  automatic 
transmission  vehicles,  any  manual 
override  of  the  transmission  shift  lock  to 
be  "covered  by  a  non-transparent 
surface  which,  when  installed,  prevents 
sight  of  an  activation  of  the  device  and 
which  is  removable  only  by  use  of  a 
screwdriver  or  other  similar  tool." 
Toyota  petitioned  for  an  amendment 
that  would,  in  addition  to  covered 
devices,  allow  noncovered  override 
devices  which  must  be  operated  while 
shifting.  In  its  September  5, 1990 
submission,  Toyota  had  described  its 
manual  override  of  the  transmission 
shift  lever  lock  as  having  an  override 
button  located  on  the  floor  console.  In 
order  for  the  device  to  be  activated,  the 
override  button  must  be  released  with 
one  hand  while  the  other  hand 
simultaneously  depresses  the 
transmission  button  and  moves  the  lever 
from  the  "park"  position. 

For  the  following  reasons,  the  agency 
denies  the  portion  of  Toyota's  petition 
that  requests  allowing  the  uncovered 
transmission  shift  override  device  that  is 
operated  simultaneously  with  two 
hands.  In  the  preamble  to  the  March 
1991  final  rule,  the  agency  reiterated  its 
rationale  for  not  permitting  exposed 
override  devices.  As  indicated  above. 
NHTSA  acknowledged  that  vehicles 
with  steering  locks  would  protect 
against  theft,  even  with  an  exposed 
transmission  shift  override  device. 
However,  the  agency  emphasized  that 
such  systems  would  not  protect  against 
the  safety  risks  posed  by  vehicle 
rollaway,  which  can  occur  when 
children  playing  in  an  unattended 
vehicle  ^ift  the  transmission  lever  out 
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of  paric.  In  its  previous  rulemaking 
notices  of  May  1990  and  March  1991  on 
Standard  No.  114,  the  agency  has 
discussed  the  problem  of  children  being 
injured  when  Uiey  shift  the  transmission 
lever  out  of  "paili"  and  the  vehicle  rolls 
down  an  incline. 

NHTSA  reaffirms  its  previous  position 
that  if  a  vehicle  is  equipped  with  a 
transmission  shift  override,  it  should  be 
designed  to  ensure  that  children  cannot 
see  or  easily  gain  access  to  the  override, 
thus  limiting  die  possibility  of  roUaway. 
Toyota  addressed  the  rollaway 
prevention  issue  by  stating  that  with 
Toyota's  manual  override  control,  two 
actions  would  have  to  be  accomplished 
simultaneously,  and  with  two  hands, 
since  the  override  release  must  be  held 
down  with  one  hand  while  releasing  the 
transmission  shift  lever  with  the  other. 

However,  Toyota  acknowledged  that 
its  uncovered  override  button  is  on  the 
floor  console,  immediately  next  to  the 
transmission  shift  lever.  The  agency 
believes  that  a  cover  over  the  override 
button  is  necessary  because,  without  a 
cover  over  the  button,  a  child  left  alone 
in  a  vehicle  may  have  time  to  play  with 
an  exposed  override  button,  especially 
when  in  such  close  proximity,  and 
discover  that  it  works  in  conjunction 
with  the  transmission  shift  lever.  The 
proximity  of  the  override  button  to  the 
transmission  shift  lever  makes  it  easier 
for  a  child  to  either  unintentionally  or 
intentionally  operate  them 
simultaneously,  resulting  in  a  shifting  of 
the  transmission,  and  rollaway. 

Leadtime 

The  Bnal  rule  of  May  1990  provided 
over  two  years  of  leadtime  to  comply 
with  the  amendments,  imtil  September  1, 
1992.  In  the  March  1991  final  rule,  the 
agency  denied  the  portion  of  Nissan's 
petition  for  reconsideration  that 
requested  an  additional  year  of  leadtime 
before  the  amendments  became 
effective.  NHTSA's  rationale  for  this 
denial  was  that  the  agency  believed  that 
manufacturers  will  not  have  to 
undertake  extensive  revisions  to  their 
systems  to  comply  with  Standard  No. 
114,  and  thus  did  not  anticipate  the  need 
for  any  extensive  retoolings  or 
redesigns. 

In  its  petition  for  reconsideration  of 
the  March  1991  final  rule,  Toyota  also 
requested  an  additional  year  of 
leadtime,  until  September  1. 1993,  before 
the  amendments  became  effective.  This 
request  for  additional  leadtime  by 
Toyota  was  in  the  part  of  Toyota's 
petition  that  requested  the  agency  allow, 
on  automatic  transmission  vehicles, 
automatic  release  of  the  key  upon 
electrical  failure.  Toyota  stated  that  the 
additional  time  was  necessary  since 


Toyota  could  not  modify  its  lock  and 
solenoid  by  the  amendment's  effective 
date.  As  was  earlier  discussed,  the 
agency  has  decided  to  allow  automatic 
release  of  the  key  upon  electrical  failure. 
There  should,  therefore,  be  no  need  for 
Toyota  to  modify  its  lock  and  solenoid 
from  its  existing  system.  As  for  the  timer 
connected  to  the  solenoid,  Toyota  can 
either  remove  it  or  render  it  inoperative. 
Neither  action  should  require  an 
additional  year  before  the  amendments 
to  Standard  No.  114  become  effective. 

The  agency  is,  however,  interested  in 
reasonably  accommodating 
manufacturers'  concerns  regarding 
compliance  with  child-proof  emergency 
override  buttons  for  transmission  lock 
systems  voluntarily,  to  prevent 
"unintended  acceleration"  incidents. 
This  is  a  commendable  effort  on  their 
part  to  prevent  unexplained  incidents  of 
"unintended"  acceleration.  The  agency 
understands  their  concern,  i.e.,  that  they 
must  again,  modify  the  redesignated 
transmission  lock  in  such  a  short  time 
frame,  to  accommodate  rollaway 
prevention  features.  After 
reconsideration  of  the  design  changes, 
needed,  NHTS  has  decided  to  provide 
an  additional  year's  lead  time.  This  will 
lessen  the  impacts  associated  with  such 
redesign  of  the  emergency  override 
buttons  of  these  systems  on  many  car 
lines.  A  September  1, 1993  effective  date 
will  now  be  required  for  compliance 
with  the  emergency  release  button 
inaccessibility  requirement. 

NHTSA  believes  this  is  a  reasonable 
response  to  Toyota's  petition  for 
reconsideration  of  this  override  button 
cover  requirement.  The  agency  does  not 
believe  it  appropriate,  in  the  long  nm,  to 
permit  exposed  transmission  lock 
emergency  release  buttons  because 
children  can  push  exposed  buttons 
located  in  the  vicinity  of  the 
transmission  shift  lever  and  shift  the 
vehicle's  gears.  Thus,  while  the  agency 
believes  a  "childproof  system  is 
important  to  reduce  "rollaway 
accidents,"  it  also  believes  an  additional 
year's  leadtime  for  the  transmission  lock 
system  override  button  cover  is 
appropriate. 

Consequently,  the  agency  had 
determined  that  the  effective  date  of 
September  1, 1992  continues  to  be 
appropriate  for  this  rulemaking,  except 
that  a  September  1, 1993  effective  date  is 
now  in  effect  for  the  requirement  of 
inaccessibility  of  the  override  button 
pursuant  to  S4.2.2(b). 
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Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  procedures 

NHTSA  has  analyzed  this  notice 
responding  to  the  petitions  for 
reconsideration  to  the  amendments  to 
Standard  No.  114  and  determined  that  it 
is  not  "major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  For  the  May  30, 1990  fmal 
rule,  the  agency  prepared  a  Final 
Regulatory  Evaluation  (FRE)  which 
provides  the  details  of  the  cost  and 
beneflt  estimates,  and  a  copy  of  the  FRE 
was  placed  in  the  docket.  NHTSA  does 
not  believe  that  this  fmal  rule  which 
permits,  in  automatic  transmission 
vehicles,  the  release  of  the  key  in  the 
unlikely  event  of  an  electrical  failure, 
would  affect  the  impacts  described  in 
the  March  1991  fmal  rule  amending 
Standard  No.  114.  Accordingly,  a 
separate  regulatory  evaluation  has  not 
been  prepared  for  this  fmal  rule. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rule  under  the  Regulatory  Flexibility 
Act.  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  significant  number  of  small  entities. 
Few,  if  any,  vehicle  manufacturers  are 
small  businesses.  Small  nonprofit 
organizations  and  small  governmental 
entities  will  not  be  significantly  affected 
by  this  rule.  Although  such  groups 
purchase  vehicles  with  automatic 
transmissions,  the  agency  anticipates  no 
price  changes  as  a  result  of  the 
amendment  to  Standard  No.  114. 

Executive  Order  12612  (Federalism) 

NHTSA  has  considered  the  federalism 
implications  of  this  final  rule,  as 
required  by  Executive  order  12612. 
NHTSA  is  unaware  of  any  existing  State 
requirements  that  will  be  preempted  by 
this  rule.  After  considering  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  NHTSA  has  determined  diat  the 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  NHTSA  has 
considered  the  environmental  impacts  of 
this  rule  and  determined  that  it  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment. 
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List  nf  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires, 

In  consideration  of  the  foregoing, 
Federal  Motor  Vehicle  Safety  Standard 
No.  114,  Theft  Protection  (49  CFR 
S  571.114],  is  amended  as  set  forth 
below: 

PART  571-[  AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

§571.114   [Amended] 

2.  The  first  sentence  of  S4.2.2(a)  is 
revised  to  read  as  follows: 


S4.2.2(a)  Notwithstanding  S4.2.1, 
provided  that  steering  is  prevented  upon 
the  key's  removal,  each  vehicle  specified 
therein  may  permit  key  removal  when 
electrical  failure  of  this  system 
(including  battery  discharge]  occurs,  or 
may  have  a  device  which,  when 
activated,  permits  key  removal.  *  *  • 


3.  S4.2.2(b)  is  revised  to  read  as 
follows: 


(b](l)  Notwithstanding  S4.2.1.  each 
vehicle  specified  therein  may  have  a 
device  which,  when  activated,  permits 
moving  the  transmission  shift  lever  from 
"park"  after  the  removal  of  the  key 
provided  that  steering  is  prevented 
when  the  key  is  removed. 

(2)  For  vehicles  manufactiu«d  on  or 
after  September  1, 1993,  the  means  for 
activating  the  device  shall  either  be 
operable  by  the  key,  as  defined  in  S3,  or 
by  another  means  which  is  covered  by  a 
non-transparent  surface  which,  when 
installed,  prevents  sight  of  and 
activation  of  the  device  and  which  is 
removable  only  by  use  of  a  screwdriver 
or  other  similar  tool. 


Issued  on:  January  14, 1992. 
Jeny  Ralph  Cuny, 

Administrator, 

[FR  Doc.  92-1344  Filed  1-16-02;  8:45  am] 
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49  CFR  Part  591 

(Docket  No.  8»-5;  Notict  9] 
RIN  2127-AOOO 

Importation  of  Motor  Veliictes  and 
Equipment  SulHect  to  Federrt  Safety, 
Bumper,  and  Tlieft  Prevention 
Standards 

AQENCv:  National  Highway  Traffic 
Safety  Administration  (NHTSA],  DOT, 
action:  Final  rule. 

summary:  This  notice  amends  49  CFR 
part  591  to  require  that  persons  (other 
than  original  motor  vehicle 
manufacturers  who  certify  compliance 
to  all  applicable  Federal  motor  vehicle 
safety  standards]  who  wish  to  import 
nonconforming  vehicles  or  equipment 
items  for  purposes  of  research, 
investigation,  studies,  demonstrations  or 
training,  or  competitive  racing  events, 
submit,  in  advance  of  such  importation, 
information  in  support  of  a  request  for 
admission,  and  obtain  a  letter  of 
permission  from  NHTSA. 

The  purpose  of  the  requirement  is  to 
ensure  that  the  request  to  import 
nonconforming  vehicles  and  equipment 
for  these  purposes  is,  in  fact,  not  a 
subterfuge.  In  addition,  if  the  requester 
intends  to  use  the  vehicle  on  the  public 
roads,  (s]he  would  have  to  obtain 
written  permission  from  NHTSA  for 
such  use. 

DATES:  The  effective  date  of  the  final 
rule  is  February  18, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA  (202-366-5263). 
SUPPLEMENTARY  INFORMATION:  On 
January  29, 1991,  NHTSA  published  a 
notice  of  proposed  rulemaking  on  which 
this  final  rule  is  based  (56  FR  3236].  As 
the  preamble  explained,  under  15  U.S.C. 
1397(j]  NHTSA  may  allow  the 
importation  into  the  United  States  of 
any  motor  vehicle  or  item  of  motor 
vehicle  equipment  that  does  not  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  "upon  such  terms  and 
conditions  as  [NHTSA]  may  fifid 
necessary  solely  for  the  purpose  of 
research,  investigation,  studies, 
demonstrations  or  training,  or 
competitive  racing  events." 

On  April  25, 1989,  in  prospective 
implementation  of  section  1397(j), 
NHTSA  proposed  49  CFR  591.5(j), 
which,  in  essence,  proposed  the 
adoption  of  the  previously  existing 
requirement  in  19  CFR  12.80(b](l)(vii], 
the  joint  importation  regulations  of  the 
U.S.  Customs  Service  and  NHTSA,  that 
an  appropriate  information  statement 
accompany  declarations  of  entry  for 


purposes  of  test,  experiment,  repairs  or 
alterations,  show,  or  competition  (54  FR 
17772).  However,  in  developing  the  final 
rule,  NHTSA  realized  that  it  had  no 
authority  of  its  own  to  seize  motor 
vehicles  entered  pursuant  to  false 
declarations.  It  therefore  sought  a  means 
to  ensure  the  bona  fide  nature  of  imports 
imder  §  591.5(j)  before  they  entered  the 
United  States  and  passed  out  of  the 
agency's  control.  Tliis  effort  was 
necessary  because  there  is  no 
requirement  that  these  vehicles  enter 
imder  a  conformance  bond.  NHTSA  was 
particularly  concerned  because  the 
volume  of  imports  under 
S  12.80(b)(l)(vii)  during  1989  was 
approaching  the  number  of 
nonconforming  vehicles  for  which 
conformance  verification  is  required. 
Further,  with  the  restrictions  placed 
upon  nonconforming  vehicles  by 
amendments  (Pub.  L 100-562,  The 
Imported  Vehicle  Safety  Compliance 
Act)  to  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  intended  to  reduce 
the  number  of  "grey  maricet"  cars,  the 
agency  envisioned  that  a  greater 
proportion  of  people  would  attempt  to 
enter  vehicles  under  claims  that 
importation  was  for  the  purpose  of  tests, 
experiments,  demonstrations  and  the 
like.  NHTSA  recalled  that  some 
importers  seeking  vehicle  entry  under 
S  12.80(b](2](vii]  had  submitted 
statements  of  purpose  whose 
truthfulness  the  agency  had  questioned. 
In  those  instances,  the  agency  could 
only  object  to  the  entry  under 
S  12.80(b](2)(vii),  and  request  Customs 
to  require  reentiy  of  the  nonconforming 
vehicle  under  S  12.80(b)(2)(iii),  the 
declaration  that  the  nonconforming 
vehicle  would  be  brought  into 
conformance. 

At  the  conclusion  of  this  review,  the 
agency  determined  that  NHTSA's 
authority  to  exempt  a  nonconforming 
vehicle  from  the  importation 
prohibitions  for  reasons  of  testing, 
experimentation,  etc.,  would  be  better 
exercised  before  vehicle  entry  rather 
than  after,  and  that  it  could  adopt  a  pre- 
approval  requirement  as  one  of  the 
"terms  and  conditions"  authorized  by 
the  1988  Act.  Accordingly,  when  the 
final  rule  was  published  on  September 
29, 1989  (54  FR  40069),  S  591.5(j)  required 
that  the  importer's  declaration  at  the 
time  of  entry  include  a  statement  that 
the  importer  had  previously  received 
written  permission  &t>m  NHTSA. 
Section  591.6(f)  set  forth  the  requirement 
that  the  prospective  importer  submit  in 
advance  of  such  importation  a  written 
request  containing  the  information 
previously  required  to  accompany  the 
declaration. 
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Petitions  for  reconsideration  of  this 
requirement  were  received,  conunenters 
claimiog  that  the  requirement  was 
unduly  burdensome  and  objecting  to  the 
fact  that  the  requirement  had  been 
adopted  without  a  specific  proposal  for 
it  In  response  to  these  petitions,  the 
agency  rescinded  the  requirement  for 
prior  approval,  and  issued  its  April  1989 
proposal  which  continued  the  existing 
practice  of  simultaneous  submission. 
This  action  occurred  on  February  5, 1990 
(55  FR  3742). 

In  developing  the  proposal  published 
in  January  of  this  year,  the  agency 
reviewed  the  substantive  arguments  that 
the  petitioners  had  raised  and  tried  to 
acconmiodate  their  concerns.  NHTSA 
realized  that  the  inclusiveness  of  the 
former  requirement  for  prior  approval  of 
importation  might  indeed  create  an 
unnecessary  burden  upon  original 
manufacturers  of  motor  vehicles  who 
sell  their  products  in  the  United  States, 
and  who,  in  the  course  of  product 
development  and  evaluation,  are 
accustomed  to  importing  prototypes,  or 
completed  vehicles  manufactured  by 
their  foreign  subsidiaries,  joint 
venturers,  or  other  uivelated  vehicle 
manufacturers.  NHTSA  had  no  wish  to 
encumber  petitioners  such  as 
Volkswagen.  Mazda,  CM,  and  others, 
who  are  "original  manufacturers"  as 
that  term  is  defined  in  part  591.  and 
whose  purpose  in  importation  is  directly 
related  to  legitimate  business  concerns 
of  research,  studies,  and  the  other 
categories  listed  in  section  108(j).  Given 
that  such  manufacturers  have  been 
meeting  NHTSA's  requirements  over  the 
years  and  given  the  certain  continuity 
and  high  public  visibility  of  their 
activities,  NHTSA  believed  it 
reasonable  to  expect  that  importations 
by  them  will  be  in  good  faith.  Therefore, 
it  appeared  that  there  wasn't  any  need 
to  require  prior  approval  for  dieir 
vehicle  importations. 

However,  since  adoption  of  §  591. 5{j), 
NHTSA  has  noted  an  increasing  number 
of  importations,  both  accomplished  and 
attempted,  of  personal  vehicles  by 
private  importers  under  test 
declarations.  Once  a  vehicle  has  been 
admitted  by  Customs  under  S  591 .5(j) 
(Box  7  on  importation  Form  HS-7).  there 
is  no  DOT  bond  or  other  enforcement 
mechanism  available  to  the  agency 
(other  than  a  possible  civil  penalty  of  up 
to  $1,000)  to  compel  the  importer  either 
to  conform  it  or  to  export  it 

Accordingly.  NHTSA  did  not  propose 
that  die  current  requirement  be  changed 
for  original  manufacturers  of  motor 
vehicles  that  are  certified  as  conforming 
to  all  applicable  Federal  motor  vehicle 
safety  standards,  and  who  wish  to 
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import  a  motor  vehicle  of  the  same  type 
that  they  manufacture  (though  such  ' 
vehicle  may  be  of  a  type  the 
manufacturer  does  not  sell  in  the  United 
States).  However,  it  did  propose  that 
any  other  person  wishing  to  import  a 
vehicle  pursuant  to  section  591.5()) 
obtain  prior  approval. 

NHTSA  also  proposed  reinstatement 
of  the  previous  restriction  upon 
importation  (S  591.7(c))  that  a  vehicle 
imported  pursuant  to  §  591.5(j)  may  not 
be  used  on  the  public  roads  without  the 
written  approval  of  the  Administrator, 
and  added  to  it  the  proposed 
requirement  that  the  importer  retain  title 
to  the  vehicle  at  all  times  that  it  is  in  the 
United  States,  and.  fiulher.  that  it  not 
lease  it  during  that  time. 

Comments  on  the  Proposal 

Seven  comments  were  received  in 
response  to  the  proposal,  five  from 
major  motor  vehicle  manufact\irers.  one 
from  a  motor  vehicle  trade  organization, 
and  one  from  a  law  firm.  These  were, 
respectively,  Mazda  Research  & 
Development  of  North  America.  Inc.. 
Volkswagen  of  America,  Inc.,  Ford 
Motor  Company,  Chrysler  Corporation. 
General  Motors  Corporation.  Motor 
Vehicle  Manufacturers  Association,  and 
Pillsbury,  Madison  &  Sutro.  Under  the 
proposal,  modifications  would  be  made 
in  5§  591.5. 591.6,  and  591.7.  With 
respect  to  each  of  these  sections,  a 
discussion  follows  on  the  conunents 
received  and  their  resolution. 

Proposed  Section  591.5(j)(l) 

A.  Omission  of  Reference  to  Theft 
Prevention  Standard 

This  declaration  begins  with  the 
statement  that  "the  vehicle  or  equipment 
item  does  not  conform  with  all 
applicable  Federal  motor  vehicle  safety 
and  bumper  standards."  Ford  called 
attention  to  omission  of  reference  to  the 
theft  prevention  standard  in  the 
declaration.  This  omission  of  previously 
existing  language  was  deliberate. 
Whereas  all  imported  vehicles  are 
required  to  conform  to  safety  and 
bumper  standards,  only  those  diat  have 
been  designated  by  the  agency  as  high 
theft  are  required  to  meet  the  theft 
prevention  standard.  Thus,  the  standard 
does  not  apply  ab  initio  to  all  motor 
vehicles.  It  does  apply,  however,  to 
foreign-manufactured  counterparts  of 
vehicles  certified  by  their  manufacturers 
as  meeting  U.S.  safety  and  bumper 
standards,  and  which  the  agency  has 
designated  as  a  hi^  theft  line.  For 
example,  the  agency  has  designated  the 
BMW  3  series  as  a  high  theft  tine.  This 
designation  also  applies  to  3  series  cars 
manufactured  for  markets  other  than  the 


United  States.  If  a  3  aeries  car  is  offered 
for  importation  under  section  108(j],  and 
does  not  comply  with  the  theft 
prevention  standard  at  the  time  it  is 
offered  for  importation,  it  cannot  be 
admitted.  Under  15  US.C  2027.  vehicles 
and  equipment  that  are  subject  to  the 
Theft  Prevention  Standard  and  that  do 
not  conform  to  it  may  not  be  imported 
under  any  circumstances.  However, 
NHTSA  believes  that  the  type  of  vehicle 
most  likely  to  be  imported  for  the 
purposes  of  section  108(j)  will  not  be 
grey  market  vehicles  with  U.S.  high  theft 
line  coimterparts.  but  vehicles  of  an 
experimental  nature  or  of  types  and 
models  which  are  not  substantially 
similar  to  U.S.-certified  vehicles. 
Therefore,  the  omission  of  a  declaration 
of  noncompliance  with  the  Theft 
Prevention  Standard  should  not  create 
difficulty. 

B.  No  Allowance  or  Importation  for 
Display 

Section  581^)  allows  importation  of 
nonconforming  vehicles  and  equipment 
for  a  temporary  period  solely  for  the 
purpose  of  reseairch.  investigations, 
studies,  demonstrations  or  training,  or    - 
competitive  racing  events.  Pillsbury 
requested  that  the  provision  be 
expanded  to  allow  importation  for  a 
further  category,  display,  in  order  to  be 
consistent  with  EPA  requirements.  The 
law  firm  argued  that  the  1988 
amendments  to  the  Vehicle  Safety  Act 
provide  sufficient  safeguards  against 
abuse  of  a  display-only  exemption,  and 
that  NHTSA  could  provide  that  the 
vehicle  not  be  sold  until  an  appropriate 
certificate  of  conformity  was  received. 

In  promulgating  part  S91.  NHTSA 
explained  that  although  the  previous 
importation  regulation  permitted 
importation  for  "show",  Congress  did 
not  include  this  category  in  15  U.S.C. 
1397(j),  the  authority  for  importations 
under  }  591.5(j).  The  agency  has 
previously  stated  (54  FR  at  17776  and  55 
FR  40876)  that  §  591.5(j)  does  not 
preclude  original  vehicle  manufacturers 
who  import  nonconforming  vehicles  for 
display  at  auto  shows  to  gauge  pubUc 
reaction  to  new  styling  or  engineering 
features  from  declaring  that  such 
importation  is  for  "research"  or 
"demonstrations."  But  in  the  absence  of 
specific  authority  from  Congress  to 
allow  importations  for  show  or  display, 
the  agency  has  adopted  a  conservative 
attitude  towards  entities  other  than 
original  vehicle  or  vehicle  equipment 
manufacturers  who  wish  to  import 
nonconforming  vehicles  for  "research" 
or  "demonstrations." 

NHTSA  is  aware  that  there  is  an 
interest  in  the  general  public  in 
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importing  vehicles  for  static  display  that 
may  not  have  reached  the  Z5-year  age 
mark  entitling  them  under  15  U.S.C. 
1397(i)  to  entry  without  conformance. 
According,  it  has  begun  to  examine  the 
statutory  language  to  see  if  a  sufficient 
set  of  safeguards  can  be  devised,  with  a 
view  towards  proposing  a  regulation 
sufficient  to  accommodate  importation 
of  vehicles  for  display  purposes,  by 
persons  other  than  original  vehicle 
manufacturers. 

Proposed  Section  591.5(j)(2}(ii) 

fit.  Breadth  of  Term  "Original 
Manufacturer" 

A  declarant  under  subparagraph 
(j)(2)(ii)  is  an  "original  vehicle 
manufacturer  of  motor  vehicles  that  are 
certified  to  comply  with  all  applicable 
Federal  motor  vehicle  safety  standards." 
Mazda  and  Volkswagen  were  concerned 
that  "original  manufacturer"  might  be 
construed  so  narrowly  that  subsidiaries, 
distributors,  and  marketing  arms  owned 
or  controlled  by  them  would  not  be 
included  in  the  term,  and  hence,  would 
be  subject  to  the  more  restrictive 
importation  requirements  proposed. 

NHTSA  wishes  to  reassure  the 
industry  that  this  requirement  was  not 
intended  to  exclude  United  States 
subsidiaries  of  foreign  manufacturers 
who  sell  their  products  in  the  United 
States.  The  agency  regards  entities  that 
are  wholly  owned  by  original  motor 
vehicle  manufacturers  (including 
subsidiaries  that  are  distributors  or 
marketing  arms]  as  standing  in  the 
shoes  of  their  corporate  parent.  For 
example,  it  regards  Mazda  Research  & 
Development  of  North  America  as 
having  the  same  right  as  its  corporate 
parent,  Mazda  Motor  Corporation,  to 
import  vehicles  under  9  591. 5(j)  as  an 
"original  vehicle  manufacturer."  By  the 
same  token,  it  regards  Volkswagen  of 
America  as  an  "original  manufacturer  of 
motor  vehicles",  and  entitled  to  import 
vehicles  made  by  Volkswagen  de 
Mexico  or  other  companies  in  which 
Volkswagen  A.G.  may  have  an  interest, 
without  the  necessity  of  obtaining  prior 
approval  from  NHTSA.  Therefore,  the 
agency  is  amending  this  subsection  to 
add  "(or  wholly  owmed  subsidiary 
thereof)"  after  the  words  "original 
vehicle  manufacturer."  However,  if  a 
prospective  importer  is  not  100  percent 
owned  by  an  original  vehicle 
manufacturer,  the  agency  is  not 
prepared,  absent  a  convincing  argument 
regarding  the  nexus  between  the  person 
and  the  vehicle  assembler,  to  interpret 
the  term,  "original  vehicle 
manufacturer,"  to  include  such  person. 
NHTSA  will  be  willing  to  consider  each 
such  case  on  the  merits. 


Volkswagen  has  requested  the  name 
and  telephone  number  of  an  individual 
or  office  to  which  inquiries  on 
importations  under  9  591.5(j]  may  be 
addressed.  For  an  interpretation  of 
regulatory  language,  the  reader  may  call 
Taylor  Vinson,  Office  of  Chief  Counsel, 
202-36&-5263.  (NB:  Requests  for 
interpretation  generally  should  be  in 
writing.  Further,  with  the  exception  of 
routine  issues,  requests  for 
interpretation  are  answered  in  writing 
only.)  For  questions  regarding 
implementation  of  import  procedures 
such  as  submission  of  documentation,  or 
for  advice  on  the  actual  importation  of  a 
vehicle,  the  reader  should  call  Ted 
Bayler,  Office  of  Enforcement.  202-36ft- 
5306. 

B.  Omission  of  M^nufactiU'er  of  "Motor 
Vehicle  Equipment" 

Subparagraph  (i)(2)(ii]  extends  only  to 
manufacturers  of  motor  vehicles. 
Volkswagen  and  Ford  note  the  omission 
of  original  equipment  manufacturers, 
and  believe  that  they  should  be  added 
for  consistency  and  clarity. 

The  purpose  of  this  subparagraph  is  to 
relieve  original  manufacturers  of  motor 
vehicles  from  a  requirement  to  obtain 
prior  approval  from  NHTSA  for 
importation  and  use  on  the  public  roads 
of  nonconforming  motor  vehicles.  As 
such,  the  subparagraph  does  not  apply 
either  to  original  manufacturers  of  motor 
vehicle  equipment,  or  motor  vehicle 
equipment.  Thus,  manufacturers  of 
original  motor  vehicle  equipment  who 
wish  to  import  motar  vehicles  must 
obtain  prior  approval.  In  the  absence  of 
any  request  from  an  equipment 
manufacturer  for  inclusion,  the  agency 
has  not  made  the  change  suggested  by 
Ford  and  Volkswagen. 

C.  Ambiguity  of  Term  "Type  of  Motor 
Vehicle" 

Under  the  remainder  of  the 
declaration  in  subparagraph  (j)(2)(ii),  the 
motor  vehicle  manufacturer-importer 
avers  that  it  is  "a  manufacturer  of  the 
(same)  type  of  motor  vehicle  as  the 
motor  vehicle  it  seeks  to  import." 
Chrysler  commented  that  there  is  a 
potential  for  misinterpretation  in  the 
term  "type  of  motor  vehicle"  because  it 
was  not  defined,  and  that  delays  are 
likely  to  result  at  the  time  of  importation 
because  of  ambiguities.  In  addition,  both 
Chrj'sler  and  Mazda  argued  that  original 
manufacturers  should  not  be  restricted 
in  the  kinds  of  nonconforming  motor 
vehicles  they  import. 

The  purpose  of  this  proposed  language 
was  to  foreclose  the  possibility  that,  say, 
a  manufacturer  of  heavy  trailers  might 
wish  to  import  a  200  mph  passenger  car 
without  obtaining  prior  approval  by 


NHTSA.  Importation  of  such  a  disparate 
vehicle  on  its  face  appears  unrelated  to 
the  manufacturer's  business  needs 
arising  from  manufacturing  truck 
trailers.  However,  balancing  the 
desirability  that  original  vehicle 
manufacturers  not  be  restricted  in  the 
types  of  vehicles  they  import  for 
9  591.5(j)  purposes  against  the 
possibility  that  they  will  abuse  the 
privilege,  NHTSA  finds  it  in  the  public 
interest  to  adopt  subparagraph  (j)(2)(ii) 
without  the  type  similarity  declaration 
proposed.  If  an  abuse  appears  to  exist, 
NHTSA  will  demand  reentry  under  an 
appropriate  provision  as  it  has 
heretofore  done. 

Proposed  Section  591.S(j)(3) 

A.  Documentary  Proof  of  Export  or 
Destruction 

Subparagraph  (j)(3)  would  require  all     ^ 
importers  under  9  591. 5(j)  to  provide 
NHTSA  with  documentary  proof  of 
export  or  destruction  not  later  than  30 
days  following  the  end  of  the  period  for 
which  the  vehicle  has  been  admitted 
into  the  United  States. 

This  proposed  new  requirement  that 
would  apply  to  original  vehicle 
manufacturers  as  well  as  other 
importers  was  objected  to  by  Mazda, 
Volkswagen,  Motor  Vehicle 
Manufacturers  Association  (and  by 
endorsement.  Ford  and  CM)  insofar  as  it 
would  be  a  requirement  for  original 
manufacturers.  VW  suggested  that 
manufacturers  could  retain  appropriate 
documentation  for  3  years.  Mazda 
argued  that  sufficient  safeguards  exist 
under  Customs  regulations  because 
destruction  of  nonconforming  vehicles 
admitted  pursuant  to  Temporary 
Importation  Bonds  is  documented  on 
Customs  Form  3499.  Conversely,  copies 
of  shipping  documents  evidencing 
export  are  provided  to  Customs  when  an 
importer  requests  release  of  the 
Temporary  Importation  Bond  under 
which  the  vehicle  entered. 

The  documentation  referenced  by 
Mazda  is  not  furnished  to  NHTSA  but  to 
another  Federal  agency,  the  Customs 
Service.  Further,  this  documentation 
does  not  address  the  situation  in  which 
the  vehicle  remains  in  the  United  States 
after  liquidation  of  the  Temporary 
Importation  Bond  through  payment  of 
duty,  and  for  such  longer  period  of  time 
as  NHTSA  may  allow.  After  payment  of 
duty.  Customs  ceases  to  have  any 
jurisdiction  over  the  vehicle,  and  will 
have  no  concern  over  its  eventual 
disposition.  Under  all  these 
circumstances,  NHTSA  must  insist  upon 
documentary  proof  of  export  or 
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destruction.  Therefore,  subparagraph 
(j)(3)  is  adopted  as  proposed. 

B.  Inoperability  as  a  Substitute  for 
Destruction 

Subparagraph  (j)(3),  in  effect,  requires 
that  a  nonconforming  vehicle  either  be 
destroyed  or  exported  at  the  end  of  the 
period  for  which  it  is  admitted.  Chrysler 
asked  whether  the  requirement  for 
destruction  would  be  satisfied  by 
rendering  a  vehicle  permanently 
inoperable  before  its  donation  for 
educational  purposes  to  a  bona  fide 
educational  institution. 

Earlier  in  this  notice,  the  agency 
stated  its  interest  in  reviewing  the 
statutory  provisions  relating  to  the 
possible  allowance  of  importation  for 
display  purposes.  As  the  operability  of  a 
vehicle  may  bear  some  relation  to  a 
decision  to  allow  importation  for  display 
purposes,  NHTSA  will  consider 
Chrysler's  question  regarding 
destructabiiity  at  that  time. 

Proposed  Section  591.6(g)(1): 
Acceptability  of  Post-Test  Conformity 

Under  this  proposed  section, 
information  to  be  submitted  by  afi 
importer  includes  a  statement  of  "the 
intended  means  of  fmal  disposition  (and 
disposition  date]  of  the  vehicle  or 
equipment  item  after  completion  of  the 
purpose  for  which  it  is  imported." 
Chiysler  interprets  the  proposed 
language  as  contemplating  conformity 
as  an  option  to  export  or  destruction  at 
the  end  of  the  importation  period.  It  asks 
for  clarification  of  this  point,  believing 
that  it  should  be  an  option  for  original 
vehicle  manufacturers. 

This  question  cannot  be  answered  in 
a  vacuum.  By  analogy,  the  Safety  Act 
provides  the  Administrator  with 
authority  to  grant  temporary  exemptions 
if  they  %vill  facilitate  the  development 
and  Held  evaluation  of  new  motor 
vehicle  safety  features  providing  a  level 
of  safety  at  least  equivalent  to  the 
standard  from  which  exemption  is 
sought  It  is  therefore  possible  that  an 
original  vehicle  manufacturer  would 
wish  to  import  one  of  its  vehicles  that  is 
technically  noncompliant  with  a 
standard  in  order  to  test  an  innovative 
feature  relating  to  that  standard,  and. 
after  testing,  to  bring  the  vehicle  into 
compliance  with  it.  Under  this 
circumstance,  NHTSA  might  be 
amenable  to  accepting  a  statement  from 
an  original  vehicle  manufacturer  that  the 
intended  means  of  disposition  of  the 
vehicle  is  post-test  conformity.  On  the 
other  hand,  if  the  noncompliant  aspects 
of  the  vehicle  are  unrelated*  to  the 
purpose  for  which  it  is  imported,  and  at 
the  time  of  entry  the  importer  announces 
an  intent  to  conform  it  at  the  end  of  the 


importation  period.  NHTSA  believes 
that  the  vehicle  ought  to  be 
manufactured  to  conform,  or  be 
conformed  immediately  after  its 
importation  by  a  registered  importer,  in 
order  that  full  protection  may  be 
provided  the  public  during  the  time  the 
vehicle  is  operated  on  the  public  roads. 

Proposed  Section  591.6(g)(2): 
Clarification  of  Ambiguity 

As  proposed,  this  section  would 
require  that  original  manufacturer 
declarations  be  accompanied  by  a 
written  statement  containing  the 
information  required  in  {g)(l).  One  of  the 
items  specified  in  (g)(1)  is  a  letter  from 
the  Administrator  authorizing 
importation,  i.e.,  a  letter  of  prior 
approval.  MVMA  (and  by  endorsement. 
Ford  and  Chrysler)  asked  for  a 
clarification  that  NHTSA  does  not 
intend  to  require  original  manufacturers 
to  obtain  prior  approval.  NHTSA  regrets 
this  inadvertent  ambiguity,  and  is 
amending  subsection  (g)(2)  to  clarify 
that  the  information  required  of  original 
manufacturers  does  not  include  a  prior 
approval  statement. 

Existing  Sections  591. 7  (a)  and  (b): 
Congruity  of  Importation  Periods 

Volkswagen  and  Ford  commented 
that  vehicles  imported  pursuant  to 
Customs  Temporary  Importation  Bonds 
(TIBs)  may  not  remain  in  the  U.S.  longer 
than  three  years,  while  those  for  which 
duty  has  been  paid  may  remain  longer. 
Ford  asked  for  an  amendment  of 
subsection  (a)  that  would  extend  the 
three-year  period  upon  written  approval 
from  NHTSA.  It  recommended  a  similar 
amendment  to  subsection  (e). 
Volkswagen  recommended  that  NHTSA 
ask  Customs  to  amend  its  TIB 
provisions  to  be  identical  with  the 
NHTSA  time  frame.  Ford  would  also 
amend  subsection  (b)  to  clarify  that  the 
permission  in  writing  is  that  specified  in 
subsection  (e). 

It  is  not  legally  possible  for  either 
NHTSA  or  the  U.S.  Customs  Service  to 
grant  these  requests,  as  NHTSA  learned 
when  developing  the  regulation.  Under 
the  Tariff  Schedules  established  by 
Congress,  merchandise  (including  motor 
vehicles)  may  be  conditionally  admitted 
under  TIBs  for  a  period  not  to  exceed  3 
years.  Thus,  only  Congress  can  extend 
the  time  period.  Neither  NHTSA  nor 
Customs  has  the  regulatory  authority  to 
do  so. 

Upon  review  of  Ford's  request  to 
amend  subsection  (b)  to  reflect 
subsection  (e).  NHTSA  has  found  a 
certain  degree  of  redundancy,  and  is 
therefore  amending  subsection  (b)  to 
incorporate  the  non-redundant  portions 
of  subsection  (e). 


Proposed  Section  591.7(c) 

A.  Restriction  Upon  Leasing  Imported 
Vehicles 

Under  the  proposal  a  motor  vehicle 
imported  pursuant  to  §  591.5(j)  could  not 
be  leased.  Chrysler.  Ford,  and  MVMA 
opposed  this  prohibition,  and 
recommended  that  it  not  be  adopted,  or 
at  least  that  it  exclude  original  vehicle 
manufacturers  from  its  coverage. 

NHTSA  proposed  the  leasing 
restriction  as  an  effort  to  ensure  that 
importers  retain  both  title  and 
possession  of  motor  vehicles.  However, 
in  some  situations  the  purposes  of 
experimentation  may  not  be  fully 
realized  unless  a  fleet  of  test  vehicles  is 
fielded  over  an  extended  period  of  time, 
and  in  these  situations,  a  lease  may  be 
desirable.  Accordingly,  the  requirement 
adopted  will  allow  original  vehicle 
manufacturers  to  lease  vehicles  they 
have  imported  under  {  591.5(j). 

B.  Administrator's  Prior  Approval  for 
On-Road  Use 

As  proposed,  vehicles  imported 
pursuant  to  S  S91.5(j)  may  be  used  on 
the  public  roads  only  if  permission  has 
been  obtained  in  writing  from  NHTSA. 
Ford  requested  a  clarification  as  to 
whether  this  applied  to  original  vehicle 
manufacturers.  MVMA  (and  by 
endorsement,  GM)  stated  that 
§  591.6(g)(1)  already  controls  the  use  on 
the  public  roads  of  grey  maricet  vehicles, 
and  that  such  a  requirement  would  be 
burdensome  on  original  manufacturers 
of  vehicles. 

NHTSA  has  no  intention  of  placing 
such  a  requirement  on  original  vehicle 
manufacturers.  Accordingly,  it  is 
clarifying  in  the  final  rule  that  the 
written  permission  referenced  in 
subsection  (c)  for  on  road  use  is 
required  for  vehicles  that  have  entered 
under  the  declaration  that  the  importer 
has  received  written  permission  from 
NHTSA  for  the  importation  (subsection 
(j){2)(i)).  This  declaration  does  not  apply 
to  original  vehicle  manufacturers  who 
are  permitted  to  enter  their  vehicles 
without  written  permission  (subsection 
(j)(2)(ii)). 

Proposed  Section  591. 7(e) 
A.  Addition  of  "Equipment  Item" 

This  section  begins  "If  the  importer  of 
a  vehicle  under  lection  991.S(i)  does  not 
intend  to  export  or  destroy  the  vehicle 
or  equipment  item",  and  Ford  suggested 
adding  "equipment  item*'  after  the  initial 
reference  to  "vehicle."  The  agency  has 
done  so. 
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B.  Addition  and  Deletion  of  Language 

As  proposed,  subsection  (e)  requires 
an  importer  to  request  permission  in 
writing  to  allow  retention  of  a  vehicle  or 
equipment  item  in  the  U.S.  beyond  the 
three-year  period  "subject  to  the 
limitations  of  subsection  (b].  Ford 
suggested  adding  language  that 
identifies  those  limitations,  and  strikes 
the  reference  to  subsection  (b).  As 
NHTSA  has  noted  previously,  proposed 
subsection  (e)  has  been  incorporated 
into  subsection  (b). 

Rolemakiiig  Analyses 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  economic 
impacts  of  this  rule  and  determined  that 
it  is  not  major  within  the  meaning  of 
E.0. 12291  nor  significant  under 
Department  of  Transportation  policies 
and  procedures.  There  is  no  substantial 
impact  upon  a  major  transportation 
safety  program,  and  the  action  does  not 
involve  any  substantial  public  interest 
or  controversy.  The  impact  upon  the 
Federal  government  is  that  it  would  be 
required,  in  certain  instances,  to  issue 
written  approvals  to  original 
manufacturers  who  are  importers  of 
nonconforming  vehicles  and  wish  to  use 
them  on  the  public  roads,  and  to  other 
importers  who  are  not  original 
manufacturers.  There  should  be  little 
impact  upon  those  who  will  have  to  seek 
prior  approval.  These  importers  need 
not  wait  until  their  vehicles  arrive,  but 
any  apply  to  NHTSA  is  advance  of  the 
shipping  date,  and  NHTSA  will  respond 
in  two  tp  five  working  days.  Therefore, 
preparation  of  a  fiill  regulatory 
evaluation  is  not  warranted. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
Policy  Act.  The  rule  will  not  have  a 
significant  effect  upon  the  enviroifment. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  rule  in  relation  to  the 
Regulatory  Flexibility  Act.  Since  the 
impact  of  this  rule  will  be  minimal  (the 
writing  of  a  letter  and  the  response  to 
it).  I  certify  that  this  rule  would  not  have 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
There  would  be  no  substantial  effect  on 
state  and  local  governments  who 
purchase  new  vehicles  since  the 
affected  vehicles  are  not  imported  for 
resale.  Accordingly,  no  initial  regulatory 
flexibility  analysis  has  been  prepared. 


Paperwork  Reduction  Act 

The  declaration  requirements  and 
submittal  of  written  statements  to 
NHTSA  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (0MB]  in  5 
CFR  part  1320.  However,  they  were 
previously  approved  by  OMB  for 
inclusion  in  i  591.6(0  in  the  final  rule 
pubUshed  on  September  29, 1989  (OMB 
Approval  Number  2127-0002). 

Executive  Order  12612  (Federalism) 

This  rule  has  also  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  NHTSA  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  591 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  title 
49  Code  of  Federal  Regulations  part  591 
is  amended  as  follows: 

1.  The  authority  citation  for  part  591 
continues  to  read  as  follows: 

Authority:  Pub.  L  100-562. 15  VS.C.  1401. 
1407, 1912, 191&.  2022,  2027:  delegations  of 
authority  at  49  CFR  1  JO  and  5013 

2.  Section  591.5(j)  is  revised  to  read: 

S591.S    DMivatiomrsquiradfor 
importation. 

***** 

(i)(l)  The  vehicle  or  equipment  item 
does  not  conform  with  all  applicable 
Federal  motor  vehicle  safety  and 
bumper  standards,  but  is  being  imported 
for  a  temporary  period  solely  for  the 
purpose  of: 

(i)  research; 

(ii)  investigations; 

(iii)  studies; 

(iv)  demonstrations  or  training:  or 

(v)  competitive  racing  events; 

(2)(i)  The  importer  has  received 
written  permission  from  NHTSA;  or 

(ii)  The  importer  is  an  original 
manufacturer  of  motor  vehicles  (or  a 
wholly  owned  subsidiary  thereof)  that 
are  certified  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards;  and 

(3)  The  importer  will  provide  the 
Administrator  with  documentary  proof 
of  export  or  destruction  not  later  than  30 
days  following  the  end  of  the  period  for 
which  the  vehicle  has  been  admitted 
into  the  United  States. 
***** 

3.  Section  591.6(g)  is  revised  to  read: 


§  sei.e   Docmo9ittt  ttoccuiptit^pm^ 


(g)  A  declaration  made  pursuant  to 
§  591 .5(j)  shall  be  accompanied  by  the 
following  documentation: 

(1)  A  declaration  made  pursuant  to 
9  591.5(j)(2Ki)  shall  be  accompanied  by 
a  letter  fit>m  the  Administrator 
authorizing  importation  pursuant  to  that 
section.  (Any  person  seeking  to  import  a 
motor  vehicle  or  item  of  motor  vehicle 
equipment  pursuant  to  that  section  shall 
submit,  in  advance  of  sudi  importation, 
a  written  request  to  the  Administrator 
containing  a  full  and  complete  statement 
identifying  the  vehicle  or  equipment 
item,  its  make,  model,  model  year  or 
date  of  manufacture.  VIN  if  a  motor 
vehicle,  and  the  specific  purpose(s)  of 
importation.  The  discussion  of 
purpose (s)  shall  include  a  description 
of  the  use  to  be  made  of  the  vehicle  or 
equipment  item,  if  use  on  the  i^ublic 
roads  is  an  integral  part  of  the  purpose 
for  which  the  vehicle  or  equipment  item 
is  imported,  the  statement  shall  request 
permission  for  use  on  the  public  roads, 
describing  the  purpose  which  makes 
such  use  necessary,  and  stating  the 
estimated  period  of  time  during  which 
use  of  the  vehicle  or  equipment  item  on 
the  public  roads  is  necessary.  The 
request  shall  also  state  the  intended 
means  of  final  disposition  (and 
disposition  date)  of  the  vehicle  or 
equipment  item  after  completion  of  the 
purpose  for  which  it  is  imported.) 

(2)  A  declaration  made  pursuant  to 
§  591.5(j](2)(ii)  shall  be  accompanied  by 
the  written  statement  of  Its  importer 
describing  the  use  to  be  made  of  the 
vehicle  or  equipment  item.  If  use  on  the 
public  roads  is  an  integral  part  of  the 
purpose  for  which  the  vehicle  or 
equipment  item  is  imported,  the 
statement  shall  describe  the  purpose 
which  makes  such  use  necessary,  state 
the  estimated  period  of  time  during 
which  use  of  the  vehicle  or  equipment 
item  on  the  public  roads  is  necessary, 
and  state  the  intended  means  of  final 
disposition  (and  disposition  date)  of  the 
vehicle  or  equipment  item  after 
completion  of  the  purpose  for  which  it  is 
imported. 

4.  Section  591.7(b)  is  revised  to  read: 
***** 

§591.7    RMMctlona onHnportaHona. 
(b)  If  the  importer  of  a  vehicle  or 
equipment  item  under  S  591.5(j)  does  not 
intend  to  export  or  destroy  the  vehicle 
or  equipment  item  not  later  than  3  years 
after  the  date  of  entry,  and  intends  to 
pay  duty  to  the  U.S.  Customs  Service  on 
such  vehicle  or  equipment  item,  the 
importer  i^all  request  permission  in 
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writing  from  the  Administrator  for  the 
vehicle  or  equipment  item  to  remain  in 
the  United  States  for  an  additional 
period  of  time  not  to  exceed  5  years 
from  the  date  of  entry.  Such  a  request 
must  be  received  not  later  than  60  days 
before  the  date  that  is  3  years  after  the 
date  of  entry.  Such  vehicle  or  equipment 
item  shall  not  remain  in  the  United 
States  for  a  period  that  exceeds  5  years 
from  the  date  of  entry,  unless  further 
written  permission  has  been  obtained 
from  the  Administrator. 

5.  Section  591.7(c)  and  (d)  are  added 
to  read. 


(c)  An  importer  of  a  vehicle  which  has 
entered  t.^c  United  States  under  a 
declaration  made  pursuant  to 

S  591.5(j)(2)(i]  shall  at  all  times  retain 
title  to  and  possession  of  it.  shall  not 
lease  it,  and  inay  use  it  on  the  public 
roads  only  if  written  permission  has 
been  granted  by  the  Administrator, " 
pursuant  to  §  591.6(g)(1).  An  importer  of 
a  vehicle  which  has  entered  the  United 
States  under  a  declaration  made 
pursuant  to  S  591.5(j](2)(ii)  shall  at  all 
times  retain  title  to  it. 

(d)  Any  violation  of  a  term  or 
condition  imposed  by  the  Administrator 
in  a  letter  authorizing  importation  or  on- 
road  use  under  §  591.5(j)  shall  be 
considered  a  violation  of  15  U.S.C. 
1397(a)(1)(A)  for  which  a  civil  penalty 
may  be  imposed. 

Issued  on:  January  3. 1332. 
feiry  Ralph  Curry, 
Adir.inisfrator. 
(FR  Doc.  92-537  Filed  1-16-92;  8:45  am) 

BIUJNQ  COOC  4»tO-S»4l 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Swvlce 
50CFRP3rt17 
RIN1018-AB52 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  Ust  the  Plant 
Sp<rantt)es  Oituvlalls  (Ute  Ladies'- 
Jresses)  as  a  Threatened  Species 

AQENCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Ser\'ice)  determines  the  plant 
Spiranthes  diluvialis  (Ute  ladies"- 
tresses)  to  be  a  threatened  Species 
under  the  authority  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended. 
S.  diluvialis  was  historically  found  in 
riparian  areas  in  Colorado.  Utah,  and 
Nevada.  It  is  presently  found  in 


relatively  undisturbed  riparian  areas  in 
the  greater  Denver  metropolitan  area, 
Colorado  (two  populations);  in  wetlands 
near  Utah  Lake  in  northern  Utah  (two 
populations);  and  in  low  elevation 
riparian  areas  in  the  Colorado  River 
drainage  in  eastern  Utah  (six 
populations).  This  species  is  threatened 
primarily  by  habitat  loss  and 
modification,  though  its  small 
populations  and  low  reproductive  rate 
make  it  vulnerable  to  other  threats  also. 
This  determination  that  S.  diluvialis  is  a 
threatened  species  protects  it  under  the 
authority  of  the  Act. 
EFFECTIVE  DATE:  Februarj'  18, 1992. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspeciion.  by 
appointment,  during  normal  business 
hours  at  the  Fish  and  Wildlife 
Enhancement  Field  Office,  U.S.  Fish  and 
Wildlife  Sen'ice,  2078  Administration 
Building,  1745  West  1700  South.  Salt 
Uke  City.  Utah  84104. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  L  England  at  the  above  address, 
telephone  801/524^1430  or  FTS  588-4430. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1981.  live  plants  belonging  to  the 
genus  Spiranthes  were  collected  in 
Colorado  by  W.G.  Gambill  and  W.F. 
Jennings  and  sent  to  C.J.  Sheviak  for 
examination.  The  following  year, 
additional  specimens  ^ere  collected  in 
meadows  along  Clear  Creek  in 
Colorado,  and  from  similar  habitat  in 
Utah.  After  examining  these  and  other 
specimens  from  Colorado,  Utah,  and 
Nevada  (some  of  which  were  assigned 
in  the  past  to  other  Spiranthes  species). 
Shevtak  described  a  new  species, 
Spiranthes  diluvialis  (Sheviak  1984). . 
The  type  locality  is  along  Clear  Creek  in 
Golden,  Colorado. 

Current  and  historic  populations  of  5. 
diluvialis  in  Colorado  and  Utah  were 
confused  with  other  species  of 
Spiranthes  with  distributions  far 
removed  from  this  region  including:  S. 
cemua  (Amow  et  al.  :I980,  Correll  19,'JO, 
Hulmgren  in  Cronquist  et  al.  1977,  and 
Kiggins  in  Welsh  et  al.  1987),  S. 
porrifolia  or  S.  romanzoffiana  var. 
porrifolia  (Rydberg  1906,  Correll  1950, 
Holmgren  in  Cronquist  et  al.  1977,  Luer 
1975.  Goodrich  and  Neese  1986,  and 
Higgins  in  Welsh  et  al.  1987),  and  S. 
magnicawporum  (Luer  1975).  These 
species  differ  significantly, 
morphologically,  and  cytologicaliy,  from 
S.  diluvialis.  The  confusion  of  S.  cemua, 
S.  magnicamporum,  and  S.  porrifolia 
with  S.  diluvialis  stems  from  these 
species  differing  from  the  widespread  S. 
romanzoffiana  (which  occurs  in 
Colorado  and  Utah  at  high  elevations)  in 


their  suppression  of  the  pandurate 
(violin  shaped)  form  of  the  lip.  which  is 
the  distinctive  feature  of  S. 
romanzoffiana. 

Spiranthes  diluvialis  is  a  perennial, 
terrestrial  orchid  with  stems  20  to  50 
centimeters  (cm)  (8  to  20  in.)  tall  arising 
from  tuberously  thickened  roots.  Its 
narrow  leaves  are  about  28  cm  (11  in.) 
long  at  the  base  of  the  stem  and  become 
reduced  in  size  going  up  the  stem.  The 
flowers  consist  of  3  to  15  small  white  or 
ivory  colored  flowers  clustered  into  a 
spike  arrangement  at  the  top  of  the  stem. 
The  species  is  characterized  by  whitish, 
stout,  ringent  (gaping  at  the  mouth) 
flowers.  The  sepals  and  petals,  except 
for  the  lip,  are  rather  straight,  although . 
the  lateral  sepals  are  variably  oriented, 
with  these  often  spreading  abruptly  from 
the  base  of  the  flower.  Sepals  are 
sometimes  free  to  the  base.  The  lip  lacks 
a  dense  cushion  of  trichomes  on  the 
upper  surface  near  the  apex.  The  rachis 
is  sparsely  to  densely  pubescent  with 
the  longest  trichomes  0.2  mm  (0.008  in.) 
long  or  longer,  usually  much  longer.  Thf 
chromosome  number  is  2n=74.  It 
typically  blooms  from  late  July  through 
August,  in  some  cases  through 
September.  Blooms  were  recorded  as 
early  as  early  July  and  as  late  as  early 
October  (Sheviak  1984,  Coyner  1990, 
Jennings  1989). 

Spiranthes  diluvialis  is  endemic  to 
moist  soils  in  mesic  or  wet  meadows 
near  springs,  lakes,  or  perennial 
streams.  The  species  occurs  primarily  in 
areas  where  the  vegetation  is  relatively 
open  and  not  overly  dense,  overgrown, 
or  overgrazed  (Coyner  1989, 1990; 
Jennings  1989, 1990).  Populations  of  S 
diluvialis  occur  in  relatively  low 
elevation  riparian  meadows  in  three 
general  areas  of  the  interior  Western 
United  States. 

The  two  eastern  populations  are 
located  in  mesic  riparian  meadows  in 
relict  tall  grass  prairie  areas  near 
Boulder  Creek  in  the  City  of  Boulder, 
Boulder  County,  Colorado,  and  in  mesir 
meadows  in  the  riparian  woodland 
understory  along  Clear  Creek  m 
adjacent  Jefferson  County,  Colorado 
The  Boulder  population  is  one  of  the 
largest  known  populations.  The  Ciear 
Creek  population  has  one  site  in  the  City 
of  Golden  and  a  second  in  the  City  of 
Wheat  Ridge  (Jennings  1989).  No  other 
populations  of  the  species  are  currently 
known  from  Colorado,  though  historic 
collections  were  made  from  either  Weld 
or  Morgan  County  in  the  Platte  River 
valley  in  1856,  and  at  Camp  Harding  in 
El  Paso  County  in  1896  (Jennings  1989. 
1990). 

The  central  populations  of  5. 
diluvialis  are  in  wet  or  mesic  riparian 


UMI 


Fedaral  Register  /  Vol.  57,  No.  12  /  Friday.  Jannary  17.  ^992  /  Rules  and  Regulations  2049 


meadows  or  in  understory  meadows  of 
riparian  woodlands  in  the  Colorado 
River  drain6kge  of  eastern  Utah.  Six 
separate  populations  are  known:  (1) 
Along  the  (>een  River  in  Browns  Park  in 
Daggett  County  (2)  in  the  Cub  Creek 
drainage  in  Dinosaur  National 
Monument  in  Uintah  County;  (3)  along 
the  Uinta  and  Whiterocks  Rivers  near 
Wliiterocks  in  Duchesne  and  Uintah 
Counties  (one  of  the  largest 
populations);  (4)  along  the  Duchesne 
River  near  Duchesne  in  Duchesne 
County:  (5)  along  the  Fremont  River  in 
Capitd  Reef  National  Park  in  Wayne 
County;  and  (6)  along  Deer  Creek  in 
Garfield  County.  All  these  populations 
were  discovered  since  1977  (Coyner 
1989, 1990;  Heil  1988;  Jennings  1989;  U.S. 
Fish  and  Wildlife  Service  1991). 

The  western  poptilations  of  S. 
diluvialis  occur  in  riparian,  lake,  and 
spring-side  wet  or  mesic  meadows  in  the 
eastern  Great  Basin  of  western  Utah 
and  adjacent  Nevada.  Two  existing 
populations  are  known,  both  in 
wetlands  adjacent  to  Utah  Lake  in  Utah 
County,  Utah.  Five  additional 
populations  were  known: 

(1)  "Ogden"  in  Weber  County,  Utah- 
specimens  from  this  population  were 
collected  in  1887  but  no  plants  have 
been  observed  since  then;  (2)  wetlands 
in  the  Jordan  River  drainage  in  Salt  Lake 
County,  Utah — specimens  from  this 
population  were  last  collected  in  1953; 
(3)  Red  Butte  Canyon  near  Salt  Lake 
City — ^plants  in  this  population  were  last 
observed  in  1986;  (4)  Willow  Springs 
near  the  town  of  Callao  in  Tooele 
County.  Utah — specimens  from  this 
population  were  last  collected  in  1956; 
and  (5)  wet  meadow  in  the  drainage  of 
Meadow  Valley  Wash  near  the  town  of 
Panaca  in  Lincoln  County.  Nevada — 
specimens  from  this  population  were 
last  collected  in  1936.  Recent  searches 
for  S.  diluvialis  in  the  Great  Basin  failed 
to  rediscover  any  of  the  species'  historic 
populations,  except  for  those  near  Utah 
Lake,  and  recent  rare  i^ant  inventories 
have  not  discovered  any  new  Great 
Basin  populations  (Coyner  1989, 1990; 
Jennings  1989;  U.S.  Fish  and  Wildlife 
Service  1991). 

Most  of  the  populations  in  Colorado 
occur  on  city  park  and  greenbelt  areas 
owned  by  the  Cities  of  Boulder  and 
Wheat  Ridge.  Existing  populations  in 
Utah  primarily  occur  on  lands  managed 
by  the  Bureau  of  Land  Management  the 
National  Park  Service,  and  the  Forest 
Service.  One  Utah  population  occurs  on 
Ute  Indian  Tribal  land  within  the 
boundary  of  the  Uintah  and  Ouray 
Reservation.  Two  Utah  populations 
occur  on  private  land.  Though  all 
populations  are  relict  in  nature,  the 


largest  populations  occtu'  in  Boulder 
County,  Colorado,  and  along  the  Uinta 
River  in  Utah. 

Federal  action  on  this  species  began 
on  September  27, 1965,  when  the  Service 
published  a  notice  of  review  of 
candidate  plants  for  listing  as 
endangered  or  threatened  species, 
which  included  S.  dilurialia  as  a 
category  2  species  (SO  FR  39526). 
Category  2  comprises  taxa  for  which  the 
Service  has  information  indicating  the 
appropriateness  of  a  proposal  to  list  the 
taxa  as  endangered  or  threatened  but 
for  which  more  substantial  data  are 
needed  on  biological  vulnerability  and 
threats. 

After  a  review  of  status  information 
acquired  since  1985  (Coyner  1989,  Heil 
1988,  Jennings  1988),  the  Service 
upgraded  S.  diluvialis  to  category  1  in 
the  plant  notice  of  review  published  in 
the  Federal  Register  on  February  21, 
1990  (55  FR  6184).  Category  1  con^>rise8 
those  taxa  for  which  the  Service  has  on 
file  substantial  information  on  the 
biological  vulnerability  and  threats  to 
support  the  appropriateness  of 
proposing  to  list  them  as  endangered  or 
threatened  species. 

In  the  1990  notice,  S.  diluvialis  was 
given  the  common  name  "plateau  lady's 
tresses"  to  provide  the  public  a 
convenient  reference.  However,  ttie 
Service  will  henceforth  use  "Ute  ladies'- 
tresses"  as  the  species'  common  name  in 
recognition  of  the  fact  that  the  species' 
historic  range  coincides  with  the 
ancestral  home  of  the  Ute  Indian  Tribe. 

On  November  13, 1990,  the  Service 
published  in  the  Federal  Register  (55  FR 
47347)  a  proposed  rule  to  list  S. 
diluvialis  as  a  threatened  species.  That 
proposal  constituted  the  final-finding  for 
this  species. 

Summary  of  Comments  and 
RecoBunendations 

In  the  November  13, 1990,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  A  newspaper  notice 
concerning  this  proposed  action  was 
published  in  the  following  papers  during 
the  period  December  1, 1990.  to 
December  6, 1990:  The  Salt  Lake 
Tribune,  the  Desert  News,  the  Tooele 
Transcript-Bulletin,  the  Uintah  Basin 
Standard  The  Daily  Herald,  The 
Standard-Examiner.  The  Vernal 
Express,  The  Denver  Post,  the  Las  Vegas 
Review-Jounial,  The  Boulder  Daily 
Camera,  the  Garfield  County  News,  the 
Lincoln  County  Record,  and  the 
Richfield  Reaper.  The  original  comment 
period  extended  from  November  13, 
1990.  to  January  14.  IWl.  A  notice 


published  in  the  Federal  Register  (56  FR 
4028)  on  February  1, 1991,  extended  the 
comment  period  from  February  1, 1991, 
until  March  15. 1991.  Appropnate  State 
agencies,  county  governments.  Federal 
Agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment. 

During  the  comment  period  (between 
November  13, 1990,  and  March  15. 1991), 
a  total  of  44  comments  were  received, 
including  8  responses  from  6  Federal 
Agencies  (includes  2  offices  each  from  2 
Federal  Agencies);  1  congressman;  3 
States;  8  local  governments;  and  24 
private  organizations,  companies,  and 
individuals.  Of  those  comments,  25 
supported  the  listing,  6  opposed  the 
listing,  and  13  were  neutral  or  took  no 
position  concerning  the  proposal. 

Written  comments  received  during  the 
extended  conunent  period  are  covered 
in  the  following  simimary.  Comments  of 
a  similar  nature  or  point  are  gri)'jped 
into  a  number  of  general  issues.  These 
issues,  and  the  Service's  response  to 
each,  are  discussed  below: 

Issue  7— Whether  the  species  should 
be  listed  as  endangered  or  threatened. 
Twelve  commenters  (eleven  from 
Colorado),  believed  that  the  species 
should  be  listed  as  endangered.  One 
commenter  opposed  listing  as 
endangered.  Seven  commenters 
supported  listing  the  species  as 
threatened. 

Response — Based  on  the  best 
available  information,  including 
information  obtained  during  the  public 
comment  period  and  from  searches 
conducted  in  1991,  the  Service  beheves 
that  threatened  is  the  most  appropriate 
status.  The  basis  for  this  determination 
is  discussed  under  "Summary  of  Factors 
Affecting  the  Species." 

Issue  2— Whether  there  are  sufficient 
data  and  evidence  to  suppmrt  listing. 
Two  commenters  challenged  the 
adequacy  of  available  data.  One 
coDunenter  indicated  that  there  is  no 
record  of  population  decline  in  known 
populations.  Four  commenters 
reconunended  delaying  listing  until 
further  survey  and  studies  are 
completed. 

Response— The  Service  is  listing  this 
species  based  on  the  best  scientific  and 
commercial  information  available, 
which  is  the  standard  required  unda  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended  (18  U.S.C  1531  et  seq). 
General  botanical  inventories  of 
riparian  habitats  during  the  i>ast  ISO 
years  within  the  species'  range 
discovered  a  limited  number  of  historic 
populations,  of  which  a  large  proportion 
liave  been  extirpated,  and  two  of  the 
four  Colorado  populations  appear  to 
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Most  of  the  species'  historic  western 
populations  on  the  Wasatch  Front  and  in 
the  Great  Basin  are  believed  to  have 
been  extirpated,  and  two  of  the  four 
Colorado  populations  appear  to  have 
extirpated.  Most  known  populations 
contained  less  than  1.000  plants,  when 
counted  in  1990  or  1991.  "ITiese  smaller 
populations  may  not  be  demographically 
stable  over  the  long  term. 

It  is  difficult  to  prove  population 
declines  when  populations  can  fluctuate 
dramatically  in  size  from  year  to  year. 
For  example,  the  primary  site  for  the 
Boulder  population  contained  5,435 
plants  in  1986,  200  plants  in  1987, 131 
plants  in  1988, 1,137  plants  in  1989. 1,894 
plants  in  1990,  and  at  least  80  plants  in 
1991  (James  Grain,  Director,  Open 
Space,  Gity  of  Boulder,  in  litt.  1991;  W  J". 
Jennings,  orcliidologist,  in  litt.  1991;  W.F. 
Jennings,  pers.  comm.  1991).  Information 
such  as  this  could  be  interpreted  as 
indicating  a  doumward  population 
trend.  However,  the  decline  of  the 
species  is  better  evidenced  by  the  fact 
that  many  of  the  historic  populations 
(i.e..  known  pnor  to  1977)  are  now 
presumed  extirpated. 

As  with  any  species  that  is  listed  or  is 
being  proposed  for  listing,  there  is 
always  the  possibility  that  there  may  be 
undiscovered  populations.  The  Service 
welcomes  any  efforts  by  others  to 
survey  for  additional  populations. 
However,  the  best  available  information 
indicates  that  the  species  is  rare  and 
declining  and  that  its  habitat  is 
threatened.  Four  conunenters  identified 
proposed  actions  in  Colorado  and  Utah 
that  might  threaten  S.  di'luvialis. 

Issue  3 — Four  commenters  expressed 
the  opinion  or  noted  that  S.  diluvialis 
was  not  a  valid  taxon.  but  is 
synonymous  with  S.  pom'folia  or  with  S. 
romanzoffiana  var.  porrifolicr,  thus,  it  is 
widespread  and  not  deserving  of  listing. 
Four  other  commenters  supported  it  was 
a  valid- taxon.  One  commepter  noted 
that  three  specimens  sent  to  the  Orchid 
Identification  Center  were  identified  as 
S.  diluvialis.  I 

Response — ^The  Service  believes  that 
there  are  sufficient  morphological,  life 
history,  and  cytological  differences 
between  S.  porrifolia  and  S.  diluvialis  to 
support  S.  diluvialis  as  a  separate 
species.  The  confusion  of  5.  porrifolia 
with  S.  diluvialis  in  the  Great  Basin 
stems  from  both  species'  differing  from 
the  widespread  S.  romanzoffiana  in 
their  suppression  of  the  pandurate  form 
of  the  lip,  which  is  the  distinctive 
feature  of  S.  romanzoffiana 

Spiranthes  diluvialis  is  rtot  known 
west  of  easternmost  Nevada.  It  typically 
blooms  from  late  July  through  August, 
and  in  some  cases  through  September.  It 
is  characterized  by  whitish,  stout, 
ringent  (gaping  at  the  mouth)  flowers. 


The  sepals  and  petals,  except  for  the  lip, 
are  rather  straight,  although  the  lateral 
sepals  are  variably  oriented,  often 
spreading  abruptly  from  the  base  of  the 
flower.  Sepals  are  sometimes  free  to  the 
base.  The  lip  lacks  a  dense  cushion  of 
trichomes  on  the  upper  surface  near  the 
apex.  The  rachis  is  sparsely  to  densely 
pubescent  with  the  longest  trichomes  0.2 
mm  (0.008  in.)  long  or  longer,  usually 
much  longer.  The  chromosome  number 
is  2n = 74  .Sheviak  1984, 1990). 

In  contrast,  S.  porrifolia  is  widespread 
in  the  Pacific  Northwest  and  is  not 
known  east  of  the  eastern  base  of  the 
Sierra  Nevadas.  It  blooms  from  May 
through  early  July,  rarely  into  early 
August  at  high  elevations.  It  bears 
yellowish,  slender  tubular,  curved 
flowers  open  only  at  the  apices  and  not 
ringent.  llie  sepals  are  fused  for  some 
length  and  together  with  the  petals  are 
cormivent  (joined)  for  much  of  their 
lengths,  the  apices  of  all  segments 
spreading,  often  widely.  The  lip  bears  a 
dense  cushion  of  minute  trichomes  on 
the  upper  surface  near  the  apex.  The 
rachis  is  glabrous  (without  hairs)  or 
rarely  sparsely  pubescent  (with  hairs), 
the  longest  trichomes  less  than  0.15  mm 
(0.006  in.),  usually  much  shorter,  the 
glands  often  sessile  (attached  directly 
by  the  base).  The  chromosome  number 
is  a  multiple  of  22,  e.g.,  44,  66,  or  88 
(Jennings  1990;  Sheviak  1989. 1990). 

Spiranthes  romanzoffiana  occurs 
throughoui  the  range  of  S.  diluvialis.  As 
with  S.  porrifolia,  S.  diluvialis  is  quite 
distinct  morphologically,  cytologically, 
and  ecologically  from  S.  romanzoffiana. 
S.  romanzoffiana  bears  white  to  cream, 
stout  tubular,  curved  flowers  with  a 
well-developed  hood  open  only  at  the 
apices  and  not  ringent.  The  sepals  are 
fused  for  some  length  and  together  with 
the  petals  are  connivent  for  much  of 
their  lengths,  forming  a  prominent  hood, 
the  lip  is  strongly  pandurate.  The  rachis 
is  glabrous  or  rarely  sparsely  pubescent, 
the  longest  trichomes  less  than  0.15  Oun 
(0.006  in.),  usually  much  shorter,  the 
glands  often  sessile.  The  chromosome 
number  is  typically  based  on  22,  e.g.,  44 
(Sheviak  1984).  5.  romanzoffiana  is  a 
high  elevation  wetland  plant  rarely 
occurring  below  2,600  m  (8,500  ft.) 
elevation  in  Utah  and  Colorado.  S. 
diluvialis  is  a  low  elevation  (relative  to 
the  region  in  which  it  is  endemic) 
riparian  and  wet  meadow  plant  rarely 
occurring  above  1,980  m  (6,500  ft.) 
elevation. 

Current  treatments  of  S.  (/i/uv/a/is 
may  be  found  in  Albee,  Shultz,  and 
Goodrich  (1988),  Weber  (1990),  and 
Sheviak  (1990). 

Issue  4 — ^Two  commenters  noted  that 
no  large-scale  habitat  disturbance 
currently  is  taking  place  in  the  species' 


remaining  habitat  in  Utah.  Threats 
experienced  by  the  species  along  the 
Wasatch  Front  are  not  likely  to  occur  in 
eastern  Utah. 

Response — Spiranthes  diluvialis 
populations  in  eastern  Utah  may  not  be 
subjected  to  habitat  loss  from 
urbanization  as  occurred  to  populations 
along  the  Wasatch  Front.  However,  they 
may  be  vulnerable  to  changes  in  their 
riparian  habitat  as  a  result  of  stream 
channelization  or  impotmdment 
projects.  Existing  and  proposed  water 
projects  in  Utah  have  the  potential  to 
-adversely  affect  the  riparian  habitat  in 
which  S.  diluvialis  is  found.  The  eastern 
Utah  populations  are  typically  small  in 
size,  and  all  are  potentially  vulnerable 
to  any  impact  to  their  riparian 
ecosystems.  The  highly  disjunct  nature 
of  the  known  populations  in  eastern 
Utah  gives  rise  to  questions  of  what  is 
the  factor  causing  this  disjunction.  It  is 
possible  that  local  extinctions  have 
taken  place  in  currently  imoccupied 
potential  habitat  similar  to  extinctions 
which  occurred  along  the  Wasatch 
Front  the  Great  Basin,  and  certain 
historic  populations  in  Colorado. 

Issue  5 — ^Three  commenters 
questioned  whether  livestock  grazing 
was  a  threat  to  the  species. 

Response— The  Service  agrees  that 
the  ejects  of  grazing  are  largely  not 
known  with  respect  to  this  species.  The 
largest  populations  of  the  species,  along 
the  Uinta  River  and  Deer  Creek  in  Utah 
and  along  the  Boulder  Creek  in 
Colorado,  are  grazed  during  the  winter, 
when  5.  diluvialis  is  dormant,  with  no 
noticeable  effect  on  the  species.  It  is 
plausible  that  moderate  winter  grazing 
may  be  beneflcial  to  or  have  no  impact 
on  the  species.  Yet,  the  most  striking 
feature  of  die  Uinta  River  ecosystem, 
which  contains  one  of  the  largest  S. 
diluvialis  populations,  is  the  vigor  of  the 
riparian  vegetative  community  and  its 
lack  of  degradation  from  heavy  summer 
grazing.  For  populations  on  National 
Park  Service  lands,  5.  diluvialis  habitat 
was  or  is  in  the  process  of  being 
withdrawn  from  active  grazing 
allotments,  at  least  temporarily  (Richard 
Strait,  Acting  Regional  Director, 
National  Park  Service,  in  litt.  1991).  The 
impact  of  grazing  on  the  species  and  its 
ecosystem  will  be  investigated  as  part  of 
the  research  and  recovery  effort  for  this 
species. 

Issue  6 — One  commenter  noted  that 
there  is  no  evidence  of  commercial 
exploitation. 

Response — ^The  species  has  not  been' 
documented  to  be  commercially 
exploited  in  the  past  Some  plants, 
especially  orchids  and  cacti,  are 
potentially  vulnerable  to  this  threat. 
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Those  working  on  this  species' 
conservation  have  been  approached  by 
various  individuals  interested  in 
discovering  the  location  of  this  species 
so  as  to  acquire  plants  for  orchid 
specimen  wildlife  gardens. 

Issue  7 — One  commenter  pointed  out 
that  the  Clean  Water  Act  would  protect 
the  species'  wetland  habitat  adequately. 

Response— TtiR  Clean  Water  Act 
offers  some,  but  not  complete,  protection 
to  the  habitat  of  S.  diluvialis.  For 
example,  section  404  of  the  Clean  Water 
Act  only  regulates  placement  of  Till 
material  in  wetlands;  there  are  other 
threats  to  the  species'  wetlands  habitat. 
Moreover,  even  the  protection  provided 
to  wetlands  by  section  404  has 
limitations.  For  example,  in  1990,  the 
Corps  of  Engineers  voluntarily  protected 
a  small  population  of  S.  diluvialis  and 
its  habitat  during  consideration  of  a 
section  10/404  (nationwide  permit  no. 
26)  permit  application  under  the  Clean 
Water  Act,  but  was  not  legally  required 
to  do  so.  Had  the  Corps  of  Engineers  not 
been  alerted  to  the  presence  of  this  rare 
plant  (at  that  time,  a  candidate  species 
about  to  be  proposed  for  listing)  on 
affected  wetlands  habitat,  this  small 
population  would  be  lost. 

Issue  5— Two  commenters  expressed 
concern  that  the  listing  of  S.  diluvialis 
may  impact  control  of  noxious  weeds, 
manipulation  of  riparian  vegetation,  and 
stream  rehabilitation  efforts. 

Response — Species  listing  will  affect 
only  those  activities  covered  under  the 
scope  of  the  interagency  consultation 
provisions  of  the  Endangered  Species 
Act.  (See  "Available  Conservation 
Measures."} 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Spiranthes  diluvialis  should  be 
classiHed  as  a  threatened  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  Spiranthes  diluvialis 
Sheviak  (Ute  ladies'-tresses]  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Spiranthes  diluvialis  has  been 
adversely  affected  by  modification  of  its 
riparian  habitat.  Most  of  the  species' 


riparian  habitat  along  the  Wasatch 
Front  in  Utah  has  been  heavily  modified 
by  urbanization,  stream  channelization, 
and  construction  projects  in  and 
adjacent  to  the  Jordan  and  Weber 
Rivers  and  their  tributaries  and  in 
wetlands  and  meadows  adjacent  to 
Utah  Lake  and  the  Great  Salt  Lake. 
Except  for  two  small  populations  in 
wetlands  near  Utah  Lake,  all  known 
historic  populations  of  this  species  along 
the  Wasatch  Front  in  the  populated 
north-central  area  of  Utah  are  presumed 
extinct,  as  are  all  other  known  historic 
populations  in  the  eastern  Great  Basin 
and  two  of  the  four  known  populations 
in  Colorado.  It  is  believed  that  alteration 
of  riparian  habitat  caused  the  extinction 
,  of  these  populations.  With  the  exception 
of  the  two  Utah  Lake  populations,  recent 
attempts  to  locate  the  Wasatch  Front 
and  eastern  Great  Basin  populations 
were  unsuccessful  (Coyner  1989, 1990). 
Extant  populations  in  eastern  Utah  and 
Colorado  are  typically  very  small  and 
potentially  vulnerable  to  habitat 
changes  similar  to  those  that  appear  to 
have  eliminated  the  Wasatch  Front  and 
eastern  Great  Basin  populations.  Fewer 
than  6,000  individual  plants  are  known 
to  exist  in  the  10  known  populations. 
Potential  projects  that  may  affect  the 
hydrology  and  vegetation  of  the  species' 
riparian  ecosystem  could  have  a 
negative  impact  on  the  species  and  are 
currently  under  consideration 
throughout  the  species'  range.  Jennings 
(1990)  considered  conversion  of  wild 
open  space  to  developed  parks  a 
significant  threat  to  Colorado 
populations.  Some  populations  are  in 
areas  that  are  not  overly  degraded  by 
agricultural  activities,  including  farming 
and  grazing.  However,  most  of  the 
current  habitat  of  S.  diluvialis  is  subject 
to  livestock  grazing  and  trampling.  The 
^  full  effects  of  livestock  grazing  and 
trampling  are  not  known  (See  "C. 
Disease  or predation."  below).  , 

B.  Overutilization  for  Commercial, 
Recreational.  Scientific,  or  Educational 
Purposes 

Spiranthes  diluvialis  has  an  attractive 
multiflowered  inflourescence  with 
•  white-  to  cream-colored  flowers. 
Orchidists  and  wildflower  enthusiasts 
have  inquired  concerning  the  location  of 
the  species'  populations  and  about  its 
horticultural  requirements  (Coyner 
1991).  S.  diluvialis  populations  located 
in  or  near  urban  areas  (including  the 
largest  known  population)  are  especially 
susceptible  to  overcoUection  as  a 
convenient  source  of  specimen  plants 
for  private  orchid  collections  or 
wildflower  gardens. 


C.  Disease  or  Predation 

While  excessive  livestock  grazing  is 
thought  to  be  detrimental  to  the  species, 
mild  to  moderate  livestock  grazing  may 
be  beneficial.  The  plant  is  highly 
palatable  and  was  preferentially  grazed 
by  small  herbivores  (James  Grain, 
Director.  Open  Space,  City  of  Boulder,  in 
litt.  1991).  All  known  remaining 
populations  are  relict  in  nature,  with 
most  in  small  areas  where  livestock 
grazing  was  less  intense  than  in  other 
riparian  communities  within  the  species' 
range. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

No  Federal  or  State  laws  or 
regulations  directly  protect  S.  diluvialis 
or  its  habitat.  A  limited  degree  of 
habitat  protection  is  offered  by  the 
Clean  Water  Act.  Most  of  the  species' 
Utah  populations  occur  on  lands 
managed  by  the  Bureau  of  Land 
Management,  the  National  Park  Service, 
and  the  Forest  Service,  which  offer 
varying,  but  incomplete,  levels  of 
protection.  Populations  located  in  the 
greenbelt  areas  in  the  City  of  Boulder 
are  also  provided  some  protection.    . 
However,  many  of  these  areas  are,  or 
were  historically,  subject  to  livestock 
grazing.  International  trade  in  all 
orchids  is  regulated  by  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Flora  and  Fauna 
(CITES). 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  species"  low  population  numbers 
and  restricted  habitat  makes  it 
vulnerable  to  natural  or  human-caused 
disturbances.  Localized  catastrophic 
events  have  the  potential  to  cause  the 
extinction  of  individual  populations.  It  is 
not  knowm  if  any  of  the  species'  smaller 
scattered  populations  are  at  levels  that 
would  ensure  their  continued  existence 
over  the  long  term,  particularly 
populations  in  Dinosaur  National 
Monument  and  Capitol  Reef  National 
Park.  Jennings  (1990)  believed  that  the 
planting  (either  intentionally  or 
unintentionally)  of  exotic  plant  species 
was  a  threat  to  S.  diluvialis. 
Indiscriminate  use  of  herbicides  and 
other  chemicals  has  the  potential  to 
adversely  impact  S.  diluvialis.  The 
highly  variable  demographic  structure 
from  year  to  year  of  the  species'  largest 
known  population  may  make  it  more 
vulnerable  to  extinction  during  years  of 
low  populations  numbers.  S.  diluvialis 
appears  to  have  a  very  low  reproductive 
rate  under  natural  conditions.  Many 
orchid  species  take  5  to  10  years  to 
reach  reproductive  maturity,  and  this 
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appears  to  be  true  for  S.  diluvhlis. 
Reproductively  mature  plants  do  not 
flower  everj'  year. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Spiranthes 
diluvialis  as  a  threatened  species. 

As  noted  earlier,  the  species  appears 
to  have  been  extirpated  from  five  of  the 
seven  historical  sites  in  Nevada  and 
western  Utah,  and  two  of  the  four 
historical  sites  in  Colorado.  Seven  new 
sites  were  discovered  in  eastern  Utah 
since  1977.  but  nearly  all  of  these  are 
very  small  populations  containing 
between  20  to  500  plants.  The  species  is 
rare,  with  fewer  than  6,000  individuals 
in  10  known  populations.  Surface 
disturbav.ces  or  changes  to  the  water 
regime  which  eliminate  or  degrade  the 
riparian  habitat  in  which  the  species 
occurs  are  likely  to  continue  in  the 
future.  Due  to  the  species'  low 
reproductive  rate,  any  loss  of  individual 
plants  due  to  collection  could  have  a 
major  effect  on  the  species'  survival.  It 
is  not  known  whether  existing 
populations  are  demographically  stable 
over  the  long  term,  due  to  the  small  size 
of  most  populations  and  the  erratic 
population  fluctuations  noted  within 
monitored  populations. 

Counterbalancing  the  above  are  the 
following:  The  species'  two  largest 
populations  are  in  areas  unlikely  to  be 
subject  to  acute  threats  from 
development  in  the  near  future.  Two 
small  populations  occur  on  units  of  the 
National  Park  system;  these  populations 
are  being  managed  for  the  species'  long- 
term  survival.  There  is  potential  for  new 
populations  to  be  discovered  in  other 
riparian  areas  within  the  species'  range 
such  as  wetlands  in  eastern  Nevada  and 
adjacent  Utah,  but  any  undiscovered 
populations  would  be  vulnerable  to  the 
habitat  loss  and  modification  threats 
described  earlier. 

Spiranthes  diluvialis  does  not  appear 
in  imminent  danger  of  extinction 
throughout  ail  or  a  significant  portion  of 
its  range,  which  would  warrant  a  status 
of  endangered.  Instead,  because  it  has 
the  potential  to  become  an  endangered 
species  throughout  all  or  a  significant 
portion  of  its  range,  it  warrants 
threatened  status.  For  the  reasons  given 
below,  it  would  not  be  prudent  to 
-propose  critical  habitat. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  requires,  to 
the  maximum  extent  prudent  and 
determinable,  that  the  Secretary 
designate  critical  habitat  at  the  time  a 


species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  S.  diluvialis. 

As  discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species,"  S.  diluvialis  is  an  attractive 
wild  orchid.  Many  individuals,  including 
knowledgeable  orchid  growers, 
expressed  an  interest  in  obtaining  living 
S.  diluvialis  specimen  plants  (Coyner 
1991).  All  known  populations  in 
Colorado  (including  the  largest  known 
population)  are  in  or  near  populated 
areas  in  the  Denver  metropolitan  area. 
Many  of  the  populations  in  Utah  are 
accessible  to  the  public.  Publication  of 
critical  habitat  descriptions  and  maps 
would  make  S.  diluvialis  more 
vulnerable  to  collection. 

If  individual  plants  or  flowers  were 
collected,  it  could  adversely  impact  the 
reproductive  potential  of  the  affected 
population  significandy.  Spiranthes 
diluvialis  appears  to  have  a  very  low 
reproductive  rate  under  natural 
conditions  (i.e.,  relatively  few       f 
individuals  are  recruited  to  the 
reproductively  mature  population  each 
year)  (Coyner  1991).  Many  orchid 
species  take  5  to  10  years  to  reach 
reproductive  maturity,  and  this  appears 
to  be  true  for  S.  diluvialis. 
Reproductively  mature  plants  do  not 
flower  every  year,  so  if  flowers  did 
appear  and  were  taken,  this  would 
eliminate  that  plant's  reproductive 
attempt  for  that  year  and  probably 
several  years  thereafter.  Any  increase  in 
the  threat  of  collection  would  have  a 
greater  impact  on  S.  diluvialis  than  on  a 
more  reproductively  vigorous  species. 

The  Endangered  Species  Act  provides' 
listed  plants  with  limited  protection 
from  take.  Specifically,  the  Act  and  its 
implementing  regulations  prohibit 
collecting  or  harm  to  listed  plants  on 
lands  under  Federal  jurisdiction,  and 
removal  or  harm  to  endangered  plants 
on  other  areas  in  knowing  violation  of 
any  State  law  or  regulation,  including 
State  criminal  trespass  law.  These  legal 
protections  would  provide  very  limited 
protection  to  S.  diluvialis  after  listing, 
and  would  be  difficult  to  enforce. 

For  the  above  reasons,  it  would  not  be 
prudent  to  determine  cntical  habitat  for 
5.  diluvialis.  All  involved  parties  and 
the  major  landowners  were  notified  of 
the  location  and  importance  of 
protecting  this  species  and  its  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  section  7 
consultation  process  and  the  recovery 
process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 


threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  State, 
and  private  agencies;  groups;  and 
individuals,  llie  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  Agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  Agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
Agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  Agency  must  enter 
Into  formal  consultation  with  the 
Service.  ' 

Much  of  the  population  of  S.  diluviajis 
is  on  Federal  lands,  managed  by  the 
Bureau  of  Land  Management,  the 
National  Park  Service,  and  the  Forest 
Service.  These  Federal  Agencies  will  be 
responsible  for  insuring  that  all 
activities  and  actions  on  lands  they 
manage  are  not  likely  to  jeopardize  the 
continued  existence  of  S.  diluvialis.  In 
addition,  the  Corps  of  Engineers,  which 
issues  Federal  dredge  and  fill  permits 
which  can  affect  wet'ands  and  riparian 
areas,  will  be  required  to  insure 
permitted  actions  are  not  likely  to 
jeopardize  the  continued  existence  olS, 
diluvialis.  Several  potential  projects 
affecting  the  species,  throughout  its 
range,  may  be  affected  due  to  the 
necessity  of  securing  a  Corps  of 
Engineers'  permit.  - 

The  Act  and  its  imolemenling 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  expectations  that  apply 
to  all  threatened  plants.  Ail  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
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or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  Seeds  from 
cultivated  specimens  of  threatened  plant 
species  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  "cultivated  origin"  appears  on  their 
containers.  In  addition,  for  endangered 
plants,  the  1988  amendments  (Pub.  L. 
10(M78}  to  the  Act  prohibit  the 
malicious  damage  or  destruction  on 
Federal  lands  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
endangered  plants  in  knowing  violation 
of  any  State  law  or  regulation,  including 
State  criminal  trespass  law.  These 
prohibitions  may  be  extended  to 
threatened  species  through  regulation. 
Certain  exceptions  apply  to  agents  of 
the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits^to 
carry  out  otherwise  prohibited  activities 
involving  threatened  species  under 
certain  circumstances. 

Because  of  horticultural  interest  in  S. 
diluvialis,  trade  permits  may  be  sought, 
but  few,  if  any,  trade  permits  for  plants 
of  wild  origin  would  ever  be  issued 
since  the  species  is  not  common  in  the 
wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  room  432, 
4401  N.  Fairfax  Drive,  Arlington, 
Virginia  22203  (703/35&-2093;  FTS  921- 
2093). 

As  a  member  of  the  family 
Orchidaceae,  S.  diluvialis  is  included  on 
Appendix  II  of  CITES.  Species  on 
Appendix  II  require  a  permit  from  the 
country  of  origin  prior  to  export. 
International  trade  in  this  species  is 
most  probably  nonexistent. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  coimection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 


Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

References  Cited 

Albee,  B.)..  LM.  Shultz.  and  S.  Goodrich. 
1988.  Atlaa  of  the  vascular  plants  of  Utah. 
Utah  Museum  of  Natural  History,  Salt  Lake 
City.  670  pp. 

Amow,  LA.,  B-J.  Albee,  and  AM.  Wyckoff. 
1980.  Flora  of  the  central  Wasatch  Front. 
Utah.  University  of  Utah  Printing  Service, 
Salt  Lake  City.  663  pp. 

CorreU.  D.S.  1950.  Native  orchids  of  North 
America  north  of  Mexico.  Chronica  Botanica 
Company,  Waltham,  Massachusetts.  400  pp. 

Coyner,  J.  1989.  Status  check  on  reported 
historic  populations  of  Spiranthes  diluvialis. 
Memorandum,  U.S.  Fish  and  Wildlife  Service, 
Salt  Lake  City.  Utah.  9  pp. 

Coyner,  ].  1990.  Report  for  population  study 
Spiranthes  diluvialis.  Unpublished  report. 
Bureau  of  Land  Management  and  Red  Butte 
Gardens,  University  of  Utah,  Salt  Lake  City. 
29  pp. 

Coyner. ).  1991.  Supplemental  status  report: 
Spiranthes  diluvialis.  Unpublished  report. 
U.S.  Fish  and  Wildlife  Service,  Salt  Lake  City, 
Utah.  1  page. 

Cronquist,  A,  A.H.  Holmgren.  N.H. 
Holmgren,  J.L  Reveal,  and  P.K.  Holmgren. 
1977.  Intermountain  flora,  vol.  6.  The  New 
York  Botanical  Garden  and  Columbia 
University  Press.  New  York.  584  pp. 

Goodrich,  S.  and  E.  Neese.  1986.  Uinta 
Basin  flora.  U.S.  Forest  Service,  Ogden.  Utah. 
320  pp. 

Heil,  K.D.  1988.  Endangered,  threatened, 
rare  and  other  plants  of  concern  at  Capitol 
Reef  National  Park,  Utah.  Unpublished 
report.  National  Park  Service,  Torrey,  Utah. 
57  pp. 

Jennings,  W.F.  1989.  Final  report.  Species 
studied:  Eustowa  grandifloniw,  Spiranthes 
diluvialis,  Malaxis  brachypoda,  Hypoxis 
hirsuta,  Physaria  bellii,  Aletes  humilis. 
Unpublished  report  prepared  for  the  Nature 
Conservancy  under  the  Colorado  Natural 
History  Small  Grants  Program.  The  Nature 
Conservancy,  Boulder,  Colorado.  48  pp. 

lennings,  W.F.  1990.  Final  report.  Species 
studied:  Spiranthes  diluvialis,  Sisyrinchium 
pallidum.  Unpublished  report  prepared  for 
The  Nature  Conservancy  under  the  Colorado 
Natural  History  Small  Grants  Program.  The 
Nature  Conservancy,  Boulder,  Colorado.  29 
pp. 

Luer,  C.A.  1975.  The  native  orchids  of  the 
United  States  and  Canada  excluding  Florida. 
The  New  York  Botanical  Garden,  New  York. 
363  pp. 


Rydberg.  P.  1906.  Flora  of  Colorado. 
Bulletin  100  of  the  Agricultural  Experiment 
Station,  Colorado  Agricultural  College.  Fort 
Collins.  448  pp. 

Sheviak,  C.J.  1984.  Spiranthes  diluvialis 
(Orchidaceae).  a  new  species  from  the 
western  United  States.  Brittonia  36(1):B-14. 

Sheviak,  C).  1989.  A  new  Spiranthes 
(Orchidaceae)  from  Ash  Meadows,  Nevada. 
Rhodora  91:225-234. 

Sheviak,  C).  1990.  A  new  Spimnthes 
(Orchidaceae]  from  the  cienegas  of 
southernmost  Arizona.  Rhodora  92:213-231. 

U.S.  Fish  and  Wildlife  Service.  1991. 
Spiranthes  diluvialis:  supplemental  status 
report.  Unpublished  report.  U.S.  Fish  and 
Wildlife  Service.  Salt  Lake  City.  Utah.  3  pp. 

Weber.  W.A.  1990.  Colorado  flora:  Eastern 
slope.  University  Press  of  Colorado.  Niwot. 
Colorado.  396  pp. 

Welsh,  S.L.  N.D.  Atwood.  S.  Goodrich,  and 
LC.  Higgins.  1987.  A  Utah  flora.  Great  Basin 
Naturalist  Memoirs.  Number  9. 694  pp. 

Author 

The  primary  author  of  this  final  rule  is 
John  L  England,  botanist,  U.S.  Fish  and 
Wildlife  Service  (see  ADDRESSES  above, 
telephone  801/524-4430  or  FTS  588- 
4430). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

PART  17-{AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  L  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  {  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Orchidaceae,  to  the  List  of  Endangered 
and  threatened  Plants: 

i  17.12    Endangered  and  threatened 
plants. 

•        •        *       •       • 

(h)  *  •  • 


Spffc^t 


Scientific  name 


Common  name 


Historic  range 


SIMM        When  feted        ^g^  %2^ 


Orctiidacoao    Orottid  family: 
Spimnthos  diluvialis 


Uta  ladies'-tresses . 


-..  USA  (CO.  NV.  UT) T 


456 


NA 


NA 
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Dated:  January  8. 1992. 
Rkliard  N.  Smitb, 

Director.  Fish  and  Wildlife  Service. 
(FR  Doc  92-1297  Filed  1-16-92;  8:45  am) 

■KUNQ  COOe  «3tft.«S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  371 

Fraser  River  Sockeye  and  Pink  Salmon 
Fiaheries  | 

agency:  Nationdl  M>5nne  FJslieries 
Service  (WIFS},  NOAA.  Contmeree. 
ACnoni:  Notice  of  1991  inseason  orders. 

summary:  The  Secretary  of  Cbmmerce 
(Secretary)  iiereby  publishes  tlie 
inseason  orders  regulating  Hsheries  in 
United  States  waters  that  were  issued 
by  the  FVaser  R'ver  Panel  (Panel)  of  the 
PaciRc  Salmon  Commission 
(Commission)  and  subsequently 
approved  and  issued  by  the  Secretary 
during  the  1991  sociceye  and  pinlc 
salmon  fisheries  within  the  Fraser  River 
Panel  Area  (Fraser  River  Panel  (U.S.)). 
These  orders  established  Hshing  times, 
areas,  and  types  of  gear  for  U.S.  treaty 
Indian  and  all-citizen  fisheries  during 
the  period  the  Commission  exercised 
jurisdiction  over  these  fisheries. 

Due  to  the  frequency  with  which 
inseason  orders  are  issued,  publication 
of  individual  orders  is  impracticable. 
The  1991  orders  are  therefore  being 
published  in  this  notice  to  avoid 
fragmentation. 

EFFECnvE  DATE:  Each  of  the  following 
inseason  orders  of  the  Secretary  was 
effective  upon  announcement  on 
telephone  hotline  as  spedfled  at  50  CFR 
371JZl(b)(l).  See  also  the  Supplementary 
Information  section  for  the  specific 
effective  date  for  each  inseason  order. 


;  Comments  on  these 
inseason  orders  may  be  sent  to  Rolland 
A.  Schmitten,  Director,  Northwest 
Region.  NMFS,  7600  Sand  Point  Way 
NW.,  BIN  C15700.  Seattle,  WA  98115. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolland  A.  Schmitten,  (206}  526-6150. 
SUPPLEMENTARY  INFORMATION:  The 
Treaty  between  the  Government  of  the 
United  States  of  America  and  the 
Government  of  Canada  Concerning 
Pacific  Salmon  (Treaty)  was  sigiied  at 
Ottawa  on  January  28, 1985,  and 
subsequently  was  given  effect  in  the 
United  States  by  the  Pacific  Salmon 
Treaty  Act  (Act)  at  16  U.S.C.  3631-3644. 

Under  authority  of  the  Act.  an 
emergency  interim  rule  was  promulgated 


at  50  CFR  part  371  (51  FR  23421,  June  27. 
1986)  to  provide  a  fi^mework  for 
implementation  of  certain  regulations  of 
the  Commission  and  inseason  orders  of 
the  Commission's  Panel  for  sockeye  and 
pink  salmon  fisheries  in  the  Fraser  River 
Panel  Area  (U.S.).  The  emergency 
interim  rule  was  effective  from  June  22, 
1986,  and  remains  in  effect  until 
modified,  superseded,  or  rescinded.  It 
applies  to  fisheries  for  sockeye  and  pink 
salmon  in  the  Fraser  River  Panel  Area 
(U.S.)  during  the  period  each  year  when 
the  Commission  exercises  jurisdiction 
over  these  fisheries. 

The  emergency  interim  rule  closes  the 
Fraser  River  Panel  Area  (U.S.)  to 
sockeye  and  pink  salmon  fishing  unless 
opened  by  Panel  regulations  or  by 
inseason  orders  of  the  Secretary  that 
give  effect  to  Panel  orders,  unless  such 
orders  are  determined  not  to  be 
consistent  with  domestic  legal 
obligations.  During  the  fishing  season, 
the  Secretary  may  issue  orders  that 
establish  fishing  times  and  areas 
consistent  with  the  annual  Commission 
regime  and  inseason  orders  of  the  Panel. 
Such  orders  must  be  consistent  with 
domestic  legal  obligations.  The 
Secretary  issues  inseason  orders 
tlirough  his  delegate,  the  Northwest 
Regional  Director  of  NMFS.  Official 
notice  of  these  inseason  actions  of  the 
Secretary  is  provided  by  two  telephone 
hotlines  described  at  50  CFR 
37121(b)(1).  Inseason  orders  of  the 
Secretary  must  be  published  in  the 
Federal  Register  as  soon  as  practicable 
after  they  are  issued.  Due  to  the 
frequency  with  which  inseason  orders 
are  issued,  publication  of  individual 
orders  is  impracticable.  The  1991  orders 
are  therefore  being  published  in  this 
notice  to  avoid  fragmentation. 

The  following  inseason  orders  were 
adopted  by  the  Panel  and  issued  for  U.S. 
fisheries  by  the  Secretary  during  the 
1991  fishing  season.  The  times  listed  are 
local  times,  and  the  areas  designated 
are  Puget  Sound  Management  and  Catch 
Reporting  Areas  as  defined  in  the 
Washington  State  Administrative  Code 
at  chapter  220-22. 

Order  No.  1991-1:  Issued  3:15  pjDOu,  June 
25,1991. 
Referred  only  to  fishing  in  Canadian 
area  Panel  Waters. 
Order  No.  1991-2:  Issued  12:15  pjiL,  July 
a  1991. 
Referred  only  to  fishing  in  Canadian 
area  Panel  Waters. 
Order  No.  1991-3:  Issued  2.15  p.m.,  July 
9,1991. 
Referred  only  to  fishing  in  Canadian 
area  Panel  Waters. 
Order  No.  1991-4:  Issued  10  ajn.,  July  10, 
1991. 


Treaty  Indian  Fishery: 

Areas  7  and  7A— Net  fishing  open  5 

a.m.  to  9  a.m.,  July  11. 
All-Citizen  Fishery:  ^    - 

Areas  7  and  7A — 

Gillnets  open  1  p.m.  to  8  p.m..  July  11. 
Purse  seines  open  7  a  jn.  to  12  noon, 

July  12. 
Order  No.  1991-5:  Issued  1:40  p.m.,  July 

26,1991. 
Treaty  Indian  Fishery: 
Areas  4B.  5.  and  6C— Drift  gillnets 

open  12  noon,  July  28  to  12  noon. 

August  1. 
Order  No.  1991-6:  Issued  2:15  p.m..  July 

29. 1991. 
Referred  only  to  fishing  in  Canadian 

area  Panel  Waters. 
Order  No.  1991-7:  Issued  12:20  p.m., 

August  2, 1991. 
Treaty  Indian  Fishery: 
Areas  4B,  5,  and  eC— Drift  gillnets 

open  12  noon,  August  5  to  12  noon, 

August  7  and  4  a.m.  to  4  p.m., 

August  8. 
Areas  8, 7,  and  7A— Net  fishing  open  4 

a.m.  to  4  p.m.,  August  8. 
All-Citizen  Fishery: 
Areas  4B.  5. 6. 6C  7.  and  7A— 
Reef  nets  open  6  a.m.  to  9  p.m.,  August 

6. 
Purse  seines  open  6  ajn.  to  11  ajn., 

August  7. 
Gillnets  open  12  noon  to  8  p jn^ 

August  7. 
Order  No.  1991-8:  Issued  3:55  pjn., 

August  6, 1991. 
Treaty  Indian  Fishery: 
Areas  43, 5,  and  6C— Drift  gillnets 

extended  from  12  noon.  August  7  to 

12  noon.  August  9. 
Order  No.  1991-9:  Issued  1:40  pjn.. 

August  9. 1991. 
Treaty  Indian  Fisheryt 
Areas  4B,  5.  and  6C-^Drift  gillnets 

open  12  noon,  August  10  to  12  noon, 

August  14. 
Areas  6. 7,  and  7A— Net  fishing  open  5 

p.m.,  August  12  to  12  noon,  August 

14. 
All-Citizen  Fishery: 
Area  4  and  Area  3  north  of 

48°00'15"N.— Commercial  trolling 

open  in  waters  westerly  of  100- 

fathom  contour  from  12:01  a  Jn., 

August  16  to  11'.59  p.m.,  August  19. 
Areas  4B.  5. 6,  6C,  7.  and  7A— 
Reef  nets  open  5  a.m.  to  9:30  p.m., 

August  11  and  12. 
Gillnets  open  6  pan.,  August  14  to  9 

a.m.,  August  15  and  6  p.m.,  August 

15  to  9  a.m..  August  16. 
Purse  seines  open  6  a.m.  to  9  p.m., 

August  15  and  18. 
Order  Na  1991-10:  Issued  1:45  p.m., 

August  12, 1991. 
Treaty  Indian  Fishery: 
Areas  4B,  5,  and  6C--Closed  to  drift 
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gillnets  at  4  p.m.,  August  12. 
Order  No.  1901-11:  Issued  2:20  p.m.. 

August  16, 1901. 
Treaty  Indian  Fishery: 
Areas  4B,  5,  and  6C— Drift  gillnets 

open  6  p.m.,  August  19  to  11  a.m., 

August  20l 
Areas  8, 7,  and  7A — Net  fishing  open  5 

a.m.,  August  19  to  11  a.m.,  August 

20. 
'  All-Citizen  Fishery: 
Areas  7  and  7A — 
Gillnets  c^n  12  noon,  August  20  to  9 

a.m.,  August  21  and  6  p.m.,  August 

21  to  9  a.m.,  August  22. 
Purse  semes  open  6  a.m.  to  9  p.m., 

August  21. 
Reef  nets  remain  dosed. 
Order  No.  1991-12:  Issued  12:20  p.m., 

August  19, 1991. 
All-Citizen  Fishery: 
Areas  7  and  7A — Cancel  gillnet 

opening  scheduled  for  6  pjoo., 

August  21  to  9  a  jn.,  August  22. 
Order  No.  1991-13:  Issued  5  p.m.,  August 

19, 1991. 
Treaty  Indian  Rshery: 
Areas  4B,  5, 6, 7  and  7A— Net  fishing 

closed  effective  12  midnight,  August 

19. 
Order  No.  1991-14:  Issued  2:10  p.m.. 

Angost  20. 1991. 
All-Citizoi  Ftriiery: 
Areas  7  and  7A— PUrse  seines  open  9 

a.m.  to  5  p.m.,  August  21.  , 

Order  No.  1991-15:  Issued  3:45  p.m., 

August  21. 1991. 
All-Citizen  Firikery: 
Area  4  and  Area  3  north  of 

48°00'15"N.— Commercial  trolling 
.    open  in  waters  westerly  of  die  lOO- 

fathom  contour  from  12:01  a.m., 

August  23  to  11:59  p.m.,  August  26. 
Order  Na  1991-16:  Issued  1:10  p.m., 

August  23, 1991. 
All-Citizen  Fishery: 
Area  7A — Closed  to  net  fishing 

northerly  and  westerly  of  a  straight 

line  drawn  from  Iwersen's  Dock  on 

Point  Roberts  in  the  State  of 

Washington  to  Georgina  Point  Light 

at  the  entrance  to  Active  Pass  in  the 

Province  of  British  Columbia. 
Areas  7  and  7A — 
Reef  nets  open  S  a.m.  to  9:30  p.m., 

August  25  and  27. 
Purse  seines  open  9  a.m.  to  4  p.m., 

August  26. 
Order  No.  1991-17:  Issued  11:50  a.m., 

August  25, 1991. 
Referred  only  to  Hshing  in  Canadian 

area  Panel  Waters. 
Order  No.  1991-18:  Issued  11:50  a.m., 

August  26, 1991. 
All-Citizen  Fishery: 
Areas  7  and  7A — Cancel  August  27 

reef  net  opening. 
Order  No.  1991-19:  Issued  3:55  p.m., 

August  28, 1991. 


All-Citizen  Fishery: 

Area  4  and  Area  3  north  of 
48''00'15"N.— Commercial  trolling  in 
waters  westerly  of  the  100-fathom 
contour  from  12:01  a.m.,  August  30 
to  11:59  p.m..  September  2. 
OrdCT  No.  1991-20:  Issued  1:15  p.m., 
August  30. 1991. 

Treaty  Indian  Fishery: 

Areas  ^  5,  and  eC— Drift  giUneto 
open  5  ajn..  September  2  to  5  a.m.. 
September  4 

Areas  6, 7,  and  7A— Net  fishing  open 
from  5  a.m.  to  5  pjn.,  September  2 
southerly  and  easterly  of  a  straight 
line  drawn  from  Iwersen's  Dock  on 
Point  Roberts  in  the  State  of 
Washington  to  theGeorgina  Pomt 
Light  at  the  entrance  to  Active  Pass 
in  the  Providence  of  British 
Columbia  and  5  p  jn..  September  2 
'    .  to  5  p.m.,  Septeniiber  3  southerly  and 
easterly  of  a  straight  line  drawn 
from  due  low  water  range  marker  in 
Boundary  Bay  on  the  International 
Boundary  throv^  the  east  tip  of 
Point  Roberts  in  the  State  of 
Washington  to  die  East  Point  Light 
on  SatiBiM  Island  in  the  Province  of 
British  Cohimbia. 

All-Citizen  Fishery: 

Areas  7  and  7A — Reef  nets  open  5 
a.m.  to  9  p.m.,  September  1. 
Order  No.  1991-21:  Issued  12:20  p.m., 
September  2, 1991. 

All-citizen  Fishery: 

Areas  7  and  7A— Reef  nets  open  5 
a.m.  to  9  p.m.,  September  3  and  4. 
Order  No.  1991-22:  Issued  12-.20  p.m., 
September  3, 1991. 

Treaty  Indian  and  All-Qtizen 
Fisheries: 

Areas  7A— Closed  nordierly  and 
westerly  of  a  strai^t  line  drawn 
from  Iwersen's  Dock  on  Point 
Roberts  in  the  State  of  Washington 
to  the  Georgina  Point  Light  at  the 
entrance  to  Active  Pass  in  the 
Province  of  British  Columbia. 

Treaty  Indian  Fishery: 

Areas  6  and  7,  and  7A— Net  fishing 
extended  from  5  p.m..  September  3 
to  2  p  jr.,  September  4. 

All-Citizen  Fishery: 

Areas  7  and  7A — 

Gillnets  open  3  p.m.,  September  4  to  9 
a.m.,  September  5  and  6  p.m., 
September  5  to  9  a.m.,  September  6. 

Purse  seines  open  6  a.m.  to  9  p.m., 
September  5  and  6  a.m.  to  5  p.m.. 
September  6. 
Order  No.  1991-23:  Issued  3:45  p.m., 
September  3, 1991. 

Treaty  Indian  Fishery: 

Areas  4B.  5,  and  6C— Drift  gillnets 
extended  from  5  a.m.  to  9  a.m.. 
September  4. 
Order  No.  1991-24:  Issued  4:45  p.m., 
September  4, 1991. 


Treaty  Indian  Fishery: 

Areas  43, 5,  and  6C— Drift  gillnets 
open  6  p.m.,  September  4  to  9  a.m., 
September  6. 

All-Citizen  Fishery: 

Areas  4  and  Area  3  north 
48*00'15"N.— Commercial  trolling 
open  westerly  of  the  100-fathom 
contour  12:01  a.m..  September  6  to 
11:59  p.m..  September  9. 
Order  No.  1991-25:  Issued  3:15  p.m., 
September  5, 1991. 

All-Citizen  Fishery: 

Areas  7  and  7A — ^Purse  seines  open  6 
a.m.  to  5  pjxL.  September  6 
southerly  and  easterly  of  a  straight 
line  drawn  from  the  low  water 
range  marker  in  Boundary  Bay  on 
the  International  Boundary  through  . 
the  east  tip  of  Point  Roberts  in  the 
State  of  Washington  to  the  East 
Point  Light  on  Satuma  Island  in  the 
Province  of  British  Columbia. 
Order  No.  1991-26:  Issued  1:10  psa., 
September  6. 1991. 

Treaty  Indian  Fishery: 
/'   Areas  6. 7,  and  7A— Net  fishing  open  6 
a.nu,  September  8  to  6  pjn., 
September  9  southerly  and  easterly 
of  a  straight  line  drawn  from  the 
low  water  range  marker  in 
Boundary  Bay  on  the  International 
Boundary  through  the  east  tip  of 
Point  Roberts  in  the  State  of 

'  Washii^ton  to  the  East  Point  Light 
on  Satuma  Island  in  the  Province  of 
British  Columbia. 

All-Citizen  Fishery: 

Areas  7  and  7A— Reef  nets  open  5 
a.m.  to  9  p.m..  September  7.  &,  and  9. 
Order  No.  1991-27:  Issued  12:35  p.m., 
September  9. 1901. 

Treaty  Indian  Fishery: 

Areas  6. 7.  and  7A— Net  fishing 
exited  6  p.m.,  September  9  to  9 
a  jn.,  September  11  southerly  and 
easterly  of  a  straight  line  drawn 
from  the  low  water  range  marker  in 
Boundary  Bay  on  the  International 
Boundary  through  the  east  tip  of 
Point  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light 
on  Saturna  Island  in  the  Province  of 
British  Columbia. 

All-Citizen  Fishery: 

Areas  7  and  7A — 

Gillnets  open  3  p.m..  September  11  to 
7  a.m.,  September  12  southerly  and 
easterly  of  a  straight  line  drawn 
from  Iwersen's  Dock  on  Point 
Roberts  in  the  State  of  Washington 
to  the  Georgina  Point  Light  at  the 
entrance  to  Active  Pass  in  the 
Province  of  British  Columbia. 

Purse  seines  open  7  a.m.  to  1  p.m.. 
September  12  southerly  and  easterly 
of  a  straight  line  drawn  from  the 
low  water  range  marker  in 
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Boundary  Bay  on  the  International 
Boundary  through  the  east  tip  of 
Point  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light 
on  Satuma  Island  in  the  Province  of 
British  Columbia. 
Order  No.  1991-28:  Issued  12:40  p.m.. 
September  11 1991.        I 

Treaty  Indian  Fishery:      | 

Areas  6,  7,  and  7A — Net  fishing  open  8 
a.m.,  September  13  to  6  p.m.. 
September  15  southerly  and  easterly 
of  a  straight  line  drawn  from  the 
low  water  range  marker  in 
Boundary  Bay  on  the  International 
Boundary  through  the  east  tip  of 
Poir't  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light 
on  Satuma  Island  in  the  Province  of 
British  Columbia.  i 

All-Citizen  Fishery:  | 

Areas  4  and  Area  3  north  of 
48°0O'15"N.— Relinquish  control 
effective  immediately. 

Areas  7  and  7A — 

Gillnets  ojjen  6  p.m..  September  12  to 
7  a.m..  September  13  southerly  and 
easterly  of  a  straight  line  drawn 
from  Iwersen's  Dock  on  Point 
Roberts  in  the  State  of  Washington 
to  the  Georgina  Point  Light  at  the 
entrance  to  Active  Pass  in  the 
Province  of  British  Columbia. 

Piirse  seines  open  7  a.m.  to  6  p.m., 
September  12  southerly  and  easterly 
of  a  straight  line  drawn  from  the 
low  water  range  marker  in 
Boundary  Bay  on  the  International 
Boundary  through  the  east  tip  of 
Point  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light 
on  Satuma  Island  in  the  Province  of 
British  Columbia. 

Reef  nets  open  5  a.m.  to  9  p.m., 
September  14. 15.  and  16. 
Order  No.  1991-29:  Issued  2:10  p.m., 
September  13. 1991. 
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Treaty  Indian  Fishery: 

Areas  4B,  5.  and  6C — Relinquish 
regulatory  control. 

Areas  6.  7,  and  7A — Net  Hshing 
extended  from  6  p.m..  September  15 
to  6  p.m..  September  16  southerly 
and  easterly  of  a  straight  line  drawn 
from  the  low  water  range  marker  in 
Boundary  Bay  on  the  International 
Boundary  through  the  east  tip  of 
Point  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light 
on  Satuma  Island  in  the  Province  of 
British  Columbia. 
Order  No.  1991-30:  Issued  11:15  a.m.. 
September  18. 1991. 

Treaty  Indian  Fishery: 

Areas  7  and  7A — Net  fishing  open  7 
a.m.  to  3  p.m.,  September  19 
southerly  and  easterly  of  a  straight 
line  drawn  from  the  low  water 
range  marker  in  Boundary  Bay  on 
the  International  Boundary  through 
the  east  tip  of  Point  Roberts  in  the 
State  of  Washington  to  the  East 
Point  Light  on  Satuma  Island  in  the 
Province  of  British  Columbia. 

All-Citizen  Fishery: 

Areas  7  and  7A— Reef  nets  open  5 
a.m.  to  9  p.m.,  September  20. 
Order  No.  1391-31:  Issued  1:25  p.m.. 
September  19, 1991. 

Treaty  Indian  and  All-Citizen 
Fisheries: 

Areas  7  and  7A — Extend  regulatory 
control  until  further  notice. 

Treaty  Indian  Fishery: 

Areas  7  and  7A — Net  fishing  extended 
from  3  p.m..  September  19  to  6  p.m., 
September  20  southerly  and  easterly 
of  a  straight  line  drawn  from  the 
low  water  range  marker  in 
Boundary  Bay  on  the  International 
Boundary  through  the  east  tip  of 
Point  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light 
on  Satuma  Island  in  the  Province  of 


British  Columbia. 

Order  No.  1991-32:  Issued  3:45  p.m., 
September  23. 1991. 
Treaty  Indian  and  All-Citizen 

Fisheries: 
Areas  7  and  7A — Relinquish 
regulatory  control  effective 
September  29  southerly  and  easterly 
of  a  straight  line  drawn  from  the 
low  water  range  marker  in 
Boundary  Bay  on  the  International 
Boundary  through  the  east  tip  of 
Point  Roberts  in  the  State  of 
Washington  to  the  East  Point  Light 
on  Satuma  Island  in  the  Province  of 
British  Columbia. 

Order  No.  1991-33:  Issued  2:45  p.m., 
September  30, 1991. 
Referred  only  to  Hshing  in  Canadian 
area  Panel  Waters. 

Order  No.  1991-34:  Issued  11:45  a.m., 
October  4, 1991. 
Treaty  Indian  and  All-Citizen 

Fisheries: 
Area  7A — Relinquish  regulatory 
control  of  remaining  areas  effective, 
October  8. 

Other  Matters 

This  action  is  taken  under  authority  of 
50  CFR  371.21  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Fart  371 

Fisheries.  Fishing.  PaciHc  Salmon 
Commission.  Treaty  Indians. 

Authority:  16  U.S.C.  3636(b). 
Dated:  January  13, 1992. 
David  S.  Crestiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-1292  Filed  1-16-92;  8:45  am] 
BtLUNG  CODE  SS10-22-M 
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The  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participale  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 

Imtnigratiort  and  Naturattzstion 
Servica 

8CFRPart103 

[INS  No.  1316-92] 

AvanabHHy  of  Material  Under  the 
Freedom  of  Information  Act 

agency:  Immigration  and  Naturalization 
Service.  Justice. 
action:  Proposed  rule. 

summary:  Immigration  and 
Naturalization  Service  (Service) 
proposes  to  amend  regulations  under  8 
CFR  part  103  to  be  consistent  with  the 
current  regulations  in  28  CFR  as  they 
pertain  to  the  Freedom  of  Information 
Act  (FOIA).  This  amendment  is 
necessary  to  make  editorial  changes; 
clarify  INS  procedures  for  granting 
"access"  to  records;  update  the  offices 
from  which  records  may  be  requested: 
correct  references  to  the  28  CFR 
paragraph  on  fees;  add  a  reference  to 
the  28  CFR  section  on  "business 
information";  correct  the  reference  to 
the  form  used  to  provide  a  notarized 
signature;  and  to  correctly  identify 
references  to  system  managers  as 
responsible  officials.  Also,  minor 
technical  changes  have  been  made  to 
help  clarify  paragraph  references.  These 
changes  will  improve  our  service  to  the 
public  in  accessing  agency  records. 

DATES:  Written  comments  must  be 
received  on  or  before  February  18, 1992. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to  the  Records 
Systems  DivisitMi,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425 1  Street.  NW„  room  5304, 
Washington.  DC  20538.  Please  include 
INS  number  1316-91  on  the  mailing 
envelope  to  ensure  proper  handling. 

FOR  FURTHER  INFORMATION  CONTACT. 

Russell  Powell  Chief,  FOIA/PA  Section, 
Immigration  and  Naturalization  Service, 
425 1  Street,  NW.,  room  5056, 


Washington.  DC  20S36.  telephone  (202) 
514-1722  or  (FTS)  388-1722. 
SUFfLEMBITARY  MPORMATKMt  The 

Freedom  of  Information  Reform  Act  of 
1986  dealt  with  the  question  of  fees  to  be 
charged  to  requesters;  and  Executive 
Order  12600,  issued  on  June  23, 1987, 
established  structured  procedures  for 
notifying  those  who  submit  business 
information  to  the  government  when 
that  information  becomes  the  subject  of 
a  FOIA  request.  To  comply  with  these 
requirements,  the  Department  of  Justice 
(DOJ)  incorporated  these  changes  in 
their  regulations  (28  CFR),  and  in  doing 
so.  caused  several  paragraphs  to  be 
altered  and  renumbered.  The  Service 
proposes  to  also  incorporate  these 
requirements  into  title  8  of  the  Code  of 
Federal  Regulations  and.  as  necessary, 
correct  the  paragraph  references  made 
to  Title  28  of  the  Code  of  Federal 
Regulations. 

The  Service  will  at  its  discretion 
determine  the  method  of  disclosure 
whenever  access  to  INS  records  is 
sought  for  personal  review.  Grant  of 
access  is  fulfilled  when  a  copy  is 
provided  or  on  request,  when  the 
original  record  is  made  available  for  in- 
person  review.  In-person  review  will 
only  be  granted  when  specifically 
requested  and  when  providing  such 
access  will  not  unreasonably  disrupt  the 
normal  operations  of  an  oHice.  For 
example,  a  copy  may  be  provided  rather 
than  personal  review  due  to  the  lack  of 
personnel  to  accompany  a  requester 
during  the  review  process.  Another  case 
in  point  is  when  an  attorney  asks  for 
personal  review  of  his  or  her  client's 
record  and  the  location  of  the  record  is 
not  in  the  same  geographical  location  as 
the  attorney.  To  prevent  misplacing  or 
losing  files,  the  Service  has  adopted  a 
policy  of  not  transferring  records  to  the 
location  of  the  request  solely  to  answer 
FOIA  and  Privacy  Act  requests;  instead, 
the  request  will  be  transferred  to  the 
location  of  the  record.  Consequently, 
when  the  request  is  for  personal  review 
of  the  record,  the  Service  may  only 
provide  a  copy  of  the  file.  This  rule 
therefore  proposes  to  amend  ( 103  by 
defining  the  term  "access"  and  to 
explain  the  policy  of  providing  a  copy  of 
a  file  in  lieu  of  personal  review. 

In  accordance  with  5  U.S;C.  e05(b)  the 
Commissioner  of  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  This  is  not  a 
major  rule  within  the  meaning  of  section 
1(b)  of  E.0. 12291,  nor  does  this  rule 
have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  E.0. 12612. 

This  rule  contains  information 
collection  requirements  which  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  The  OMB  control 
number  for  this  collection  is  1115-0087. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure,  Freedom  of  Information/ 
Privacy  Acts. 

Accordingly,  part  103  of  chapter  1  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  103-POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  S  VS.C.  SS2. 5S2a:  8  US.C.  1101. 
1103. 1201. 1304.  31  U.S.C.  VTVi:  E.0. 12356. 47 
FR  14874. 15557.  3  CFR.  1982  Comp..  p.  166;  8 
CFR  part  2. 


S10X7   [Amended) 
-     2.  In  §  103.7,  paragraph  (b)(2)  is 
amended  by  changing  the  reference  "28 
CFR  16.9."  to "28 CFR  16.10". 

3.  Section  103.8  is  amended  by 
redesignating  paragraphs  (a),  (b)  and  (c) 
as  (b).  (c)  and  (d)  respectively,  and  by 
adding  a  new  paragraph  (a)  to  read  as 
follows: 

S103J    DeflnMonepertainbigte 
avaUabiHty  of  infonrallen  under  the 
Freedom  of  Information  Act 


(a)  The  term  access  means  letting  an 
individual  see  a  copy  of  the  record 
requested  or  the  original  record.  Grant 
of  access  is  fulfilled  whenever  a  copy  is 
provided  or,  at  the  discretion  of  the 
Service,  the  original  record  is  made 
available  for  in-person  review.  In-person 
review  is  discretionary  and  will  only  be 
granted  when  specifically  requested  and 
when  providing  such  access  will  not 
unreasonably  disrupt  the  normal 
operations  of  an  office. 
•        *        *        *        * 

4.  Section  103.10  is  amended  by   y 
revising  paragraphs  (a)(1).  (b)(1).  (c)(2J. 
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and  (d](l]  and  (e);  and  by  adding  to  the 
end  of  paragraph  (a)(2]  the  following 
sentence:  "Individuals  seeking  access  to 
records  about  themselves  by  mail  shall 
establish  their  identity  by  submitting  a 
notarized  signature  along  with  their 
address,  date  of  birth,  place  of  birth,  and 
alien  or  employee  identification  number, 
if  applicable.";  by  changing  in  paragraph 
(c)(1)  the  reference  to  "28  CFR  16.5(c)." 
to  "28  CFR  16.1(d)."  and  in  paragraph 
(d)(2)  by  changing  the  phrase  "the 
Associate  Commissioner,  Information 
Systems,  by  a  regional  commissioner,  by 
a  district  director,  or  by  one  of  their 
designees."  to  "one  of  the  ofHcials 
specified  in  paragraph  (b)(1)  of  this 
section"  and  in  the  fourth  sentence  by 
changing  the  reference  to  "28  CFR  16.7," 
to  "28  CFR  16.8,";  by  removing  paragraph 
(f);  and  by  removing  and  reserving 
paragraph  (b)(2)  to  read  as  follows: 

S  103.10    RcquMts  for  rvcordt  under  tiM 
FrMdom  of  Infonnatlon  Act 

(a)  •  *  * 

(1)  Place.  Records  should  be 
requested  from  the  office  that  maintains 
the  records  sought,  if  known,  or  from  the 
Central  Office  of  the  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Washington.  DC  20536.  Records 
are  maintained  in  the  Central  Office, 
regional  offices,  service  centers,  district 
offices  and  the  following  sub-offices: 
Agana,  Guam;  Albany.  NY;  Charlotte, 
NC;  CincinnaU,  OH;  Hartford,  CT; 
Indianapolis,  IN;  Las  Vegas,  NV; 
Louisville,  KY;  Memphis,  TN; 
Milwaukee,  WI;  Norfolk,  VA:  Pittsburgh. 
PA;  Providence,  Rl;  Reno,  NV;  St.  Louis. 
MO;  Salt  Lake  City,  UT;  Spokane,  WA; 
St.  Albans.  VT;  and  St.  Paul.  MN.  In 
certain  cases,  a  district  director  may 
designate  another  Service  office  as  a  Ble 
control  office.  For  locations  of  Service 
regional  offices,  service  centers,  district 
offices,  and  sub-offices  see  8  CFR  100.4. 


(b)  •  •  • 

(1)  Crvnt  or  deny.  The  Associate 
Commissioner  for  Information  Systems, 
regional  commissioners,  district 
directors,  service  center  directors,  and 
heads  of  sub-offices  specified  in 
paragraph  (a)(1)  of  this  section,  or  their 
designees,  may  grant  or  deny  requests 
under  exemptions  in  5  U.S.C.  552(b)  and 
(c). 

(2)  [Reserved] 

(c)  •  *  * 
(2)  Treatment  of  delay  as  a  denial.  If 

no  substantive  reply  is  made  at  the  end 
of  the  10-day  period,  and/or  the  10-day 
extension  period,  requesters  may  deem 
their  request  to  be  denied  and  exercise 
their  right  to  appeal  in  accordance  with 


28  CFR  16.8  and  paragraph  (d)(3]  of  this 
section. 

(d)  •  •  • 

(1)  Form  of  grant.  When  a  requested 
record  is  available,  the  responsible 
office  shall  notify  the  requester  when 
and  where  the  record  is  available.  The 
notification  shall  also  advise  the 
requester  of  any  apphcable  fees  under 
28  CFR  16.10.  Grant  of  access  is  fulfilled 
whenever  the  original  record  is  made 
available  for  in-person  review  or.  at  the 
discretion  of  the  Service,  a  copy  is 
provided.  In-person  review  is 
discretionary  and  shall  not 
unreasonably  disrupt  the  normal 
operations  of  a  Service  office. 

(e)  Agreement  to  pay  fees.  In 
accordance  with  28  CFR  16.3(c)  a 
requester  automatically  agrees  to  pay 
fees  up  to  $25.00  by  Hling  a  Freedom  of 
Information  Act  request  unless  a  waiver 
or  reduction  of  fees  is  sought. 
Accordingly,  all  letters  of 
acknowledgement  must  confirm  the 
requester's  obligation  to  pay. 

5.  Section  103.11  is  added  to  read  as 
follows: 

$103.11    BuskMss  Inf ormation. 

Business  information  provided  to  the 
Service  by  a  business  submitter  shall 
not  be  disclosed  pursuant  to  a  Freedom 
of  Information  Act  request  except  in 
accordance  with  28  CFR  16.7. 

§103.20    lAiMfKtod] 

6.  Section  103.20  is  amended  in 
paragraph  (a)  by  changing  the  phrase 
"Civil  Service  Commission  regulations." 
to  "regulations  of  the  Office  of 
Personnel  Management.",  and  in 
paragraph  (b)  introductory  text  by 
changing  the  reference  "16.56."  to 
"16.58.". 

7.  Section  103.21,  is  amended  by 
revising  paragraphs  (a)  and  (b)(2);  by 
removing  paragraph  (b)(3);  and  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  103.21    AceeM  by  Indlvtduato  to  records 
maintained  about  tlMin. 

(a)  Access  to  available  records.  An 
individual  who  seeks  access  to  records 
about  himself  or  herself  in  a  system  of 
records  must  submit  a  written  request  in 
person  or  by  mail  to  the  Freedom  of 
Information/Privacy  Act  Officer  at  the 
location  where  the  records  are 
maintained.  If  the  location  is  unknown, 
the  request  may  be  submitted  to  the 
nearest  Service  office  or  to  the  Central 
Office  FOIA/PA  Officer.  425 1  Street, 
NW.,  Washington,  DC  20536.  The 
outside  of  the  envelope  should  be 
mariced  "Privacy  Act  Request."  A  Form 


G-639.  Freedom  of  Information/Privacy 
Act  Request  may  be  used  for 
convenience  and  to  facilitate 
identification  of  the  record  requested. 
However,  a  request  may  be  made  in  any 
written  form  and  should  clearly  identify 
the  record  sought  by  the  name  and  any 
other  personal  identifiers  for  the 
individual  (such  as  the  alien  file  number 
or  Social  Security  Accoimt  Number) 
date  and  place  of  birth,  and  type  of  file 
in  which  the  record  is  believed  to  reside. 

fb)  *  *  * 

(2)  Individuals  seeking  access  to 
records  about  themselves  by  mail  shall 
establish  their  identity  by  submitting  a 
notarized  signature  along  with  their 
address,  date  of  birth,  place  of  birth,  and 
alien  or  employee  identification  number, 
if  applicable.  Form  DO]  361. 
Certification  of  Identity,  may  be 
obtained  from  any  Service  office  and 
used  to  obtain  the  notarized  signature 
needed  to  verify  identify. 

(f)  Agreement  to  pay  fees.  In 
accordance  with  28  CFR  16.3(c)  a 
requester  automatically  agrees  to  pay 
fees  up  to  $25.00  by  filing  a  Privacy  Act 
request  unless  a  waiver  or  reduction  of 
fees  is  sought.  Accordingly,  all  letters  of 
acknowledgement  must  confirm  the 
requester's  obligation  to  pay. 

&  In  section  103.22,  paragraph  (a)  is 
revised  to  read  as  follows: 

$103.22    Records  exempt  in  wliole  or  ki 

(a)  When  individuals  request  records 
about  themselves  which  are  exempt 
from  access  pursuant  to  the  Privacy  Act 
exemptions  in  5  U.S.C.  552a(d)(5).  (|)  or 
(k),  their  requests  shall  also  be 
considered  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  and. 
unless  the  records  are  exempt  under 
both  Acts,  the  request  shall  be  granted. 
If  exemptions  imder  both  Acts  permit 
the  denial  of  the  records  sought  and 
there  is  good  reason  to  invoke  the 
exemptions,  the  individual  shall  be 
provided  a  denial  of  his/her  request  in 
writing  with  the  governing  exemptions 
cited.  If  the  mere  disclosure  of  the 
existence  of  a  criminal  law  enforcement 
proceeding  record  could  itself  interfere 
with  a  pending  law  enforcement 
proceeding  of  which  there  is  reason  to 
believe  the  subject  is  unaware,  then  the 
individual  may  be  advised  that  there  is 
no  record. 


9.  Section  103.23,  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 
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§103^3   Sptdal  accMs  proctdurt*. 

(a)  Records  of  other  agencies.  When 
information  sought  from  a  system  of 
records  of  the  Service  includes 
information  from  other  agencies  or 
components  of  the  Department  of  Justice 
that  has  been  classified  under  Executive 
Order  12356,  the  request  and  the 
requested  documents  shall  be  referred 
to  the  appropriate  agency  or  other 
component  for  classification  review  and 
processing.  Only  after  consultation  and 
with  the  consent  of  the  responsible 
agency  or  component,  may  the  requester 
be  informed  of  the  referral  as  specified 
in  Section  3.4(f)  of  E.0. 12356. 


§§  103^,  103^4, 103.28, 103J0 
(Amended] 

10.  Part  103  is  amended  by  changing 
the  phrase  "system  manager"  to 
"responsible  official  as  specified  in 

§  103.10(a)  of  this  part"  whenever  it 

appears  in  the  following  sections: 

Section  103.23(b) 

Section  103.24 

Section  103.28(b) 

Section  103.28(f) 

Section  103.30(a) 

§103.25   (Amended] 

11.  In  §  103.25,  paragraph  (a)  is 
amended  by  removing  the  following 
phrase  from  the  first  sentence:  "The 
system  manager  of  the  system  from 
which  information  is  sought  or  his 
delegate"  and  adding  in  its  place  "The 
responsible  official  as  specified  in 

S  103.10(a)  of  this  chapter"  and  in 
paragraph  (b)  by  changing  the  reference 
"28  CFR  W.45"  to  "28  CFR  16.1(d)". 

§103.26   [Amended] 

12.  Section  103.26  is  amended  by 
changing  the  reference  "28  CFR  16.46." 
to  "28  CFR  16.47." 

§103^7   [Amended] 

13.  Section  103.27  is  amended  by 
changing  the  reference  to  "28  CFR 
16.47."  to  "28  CFR  16.4a". 

§103.28    [Amended] 

14.  Section  103.28  is  amended  by 
revising  paragraph  (a);  in  paragraph  (b) 
by  removing  the  second  sentence 
beginning  with  "If  the  record  .  ^Z"  and 
by  changing  the  reference  "28  CFR 
16.46"  to  "28  CFR  16.4r'  and  "28  CFR 
16.48."  to  "28  CFR  16.50.":  and  in 
paragraphs  (c),  (d).  and  (e)  by  changing 
the  reference  to  "28  CFR  16.48"  to  "28 
CFR  16.50",  to  read  as  follows: 

§103.28    Request*  for  correction  of 


(a)  How  made.  Unless  a  record  is 
exempted  from  correction,  a  request  for 
amendment  or  correction  is  made  by  the 


individual  concerned,  eithpr  in  person  or 
by  mail,  addressing  the  written  request 
to  the  FOIA/PA  Officer  at  the  location 
where  the  record  is  maintained.  The 
requester's  identity  must  be  established 
as  provided  in  section  103.21  of  this  part. 
The  request  must  indicate  the  particular 
record  involved,  the  nature  of  the 
correction  sought  and  the  justification. 
A  request  made  by  mail  should  be 
addressed  to  the  FOIA/PA  Officer  at  the 
location  where  the  system  of  records  is 
maintained  and  the  request  and 
envelope  must  be  clearly  marked 
"Privacy  Correction  Request."  Where 
the  requester  cannot  determine  the 
precise  location  of  the  system  of  records 
or  believes  that  the  same  record  appears 
in  more  than  one  system,  the  request 
may  be  addressed  to  the  FOIA/PA 
Officer,  Immigration  and  Naturalization 
Service,  425  I  Street.  NW..  Washington, 
DC  20536.  That  office  will  assist  the 
requester  in  identifying  the  location  of 
the  records. 


§103^    [Amended] 

15.  Section  103.33  is  amended  by 
changing  the  reference  "28  CFR  16.53." 
to  "28  CFR  16.55.". 

§103.35    [Amended] 

16.  Section  103.35  is  amended  by 
changing  the  reference  "28  CFR  16.55." 
to  "28  CFR  16.56.". 

§103^    [Amended] 

17.  Section  103.36  is  amended  by 
changing  the  reference  "28  CFR  16.56." 
to  "28  CFR  16.57.". 

Dated:  May  18, 1991. 
G«ne  McNaiy, 

Commissioner,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  92-1310  Filed  1-16-92;  8:45  am] 

BtUJNO  COOE  4410-10-M 


NUCLEAR  REGUUTORY 
COMMISSION 

10  CFR  Parts  50  and  140 
(Docket  No.  PRM-50-S7] 

North  Carolina  Pul>lic  Staff  Utility 
Commission;  Filing  of  Petition  for 
Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  receipt  of  petition  for 

rulemaking^ 

summary:  The  Commission  is  publishing 
for  pubUc  comment  a  notice  of  receipt  of 
a  petition  for  rulemaking.  The  petition, 
dated  September  25. 1991.  was  filed  with 
the  Commission  by  the  North  Carolina 


Public  Staff  Utility  Commission  and  was 
assigned  Docket  No.  PRM-50-57  on 
October  2. 1991.  The  petitioner  requests 
that  the  Commission  substantially  - 
reduce  or  eliminate  insurance 
requirements  for  nuclear  power  reactors 
when  all  the  nuclear  reactors  on  a 
reactor  station  site  have  been  shut  down 
and  are  awaiting  decommissioning  and 
all  the  nuclear  fuel  has  been  removed 
from  the  reactor  site. 
date:  Submit  comments  by  March  17. 
1992.  Comments  received  after  this  date 
will  be  CDtT^ered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch,  For  a  copy  of  the  petition,  write: 
Rules  Review  Section,  Regulatory 
Publications  Branch,  Division  of 
Freedom  of  Information  and  Publication 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

FOR  FURTHER  MFORMATION  CONTACT: 

Michael  T.  Lesar,  Chief,  Rules  Review 
Section.  Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
PubUcations  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  301-492-7758  or  Toll  Free: 
800-366-5642. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission's  regulations  require 
that  each  nuclear  reactor  licensee,  as  a 
condition  of  its  licensed  meet  certain  on- 
site  property  damage  insurance 
requirements  for  each  of  its  nuclear 
reactor  station  sites.  Utilities  licensed 
by  the  NRC  to  operate  nuclear  power 
plants  are  required  by  the  provisions  of 
10  CFR  50.54(w)  to  maintain  $1.06  billion 
in  property  insurance  to  cover  the  on- 
site  stabilization  and  decontamination 
of  the  reactor  facility  in  the  event  of  an 
accident. 

Each  power  reactor  licensee  also  is 
required  by  10  CFR  140.11(a)(4)  to 
maintain  primary  financial  protection  in 
the  amount  of  $200  million  to  cover 
public  liability  claims  that  may  result 
from  a  nuclear  incident  or  precautionary 
evacuation.  In  addition,  fi  140.11(a)(4) 
requires  these  licensees  to  have  and 
maintain  secondary  financial  protection 
(in  the  form  of  private  liability  insurance 
available  under  an  industry 
retrospective  rating  plan  providing  for 
deferred  premium  charges  equal  to  the 
licensee's  pro  rata  share  of  the 
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aggregate  public  liability  claims  in 
excess  of  $200  million)  for  each  nuclear 
power  reactor  the  licensee  is  authorized 
to  operate  up  to  $63  million  per  nuclear 
incident. 

The  petitioner  asserts  that  the 
insurance  requirements  of  (1)  $1.06 
billion  to  stabilize  and  decontaminate  a 
power  reactor  site  and  (2)  $200  million 
per  site  (with  an  added  potential  $63 
million  per  power  reactor  per  incident) 
to  satisfy  public  liability  claims  should 
be  substantially  reduced  or  eliminated 
in  instances  where  all  nuclear  reactors 
on  a  reactor  station  site  have  been  shut 
down  and  9II  the  nuclear  fuel  has  been 
removed  frojn  the  site. 

Basis  for  Petitioa 

On-Site  Property  Damage 

The  petitioner  believes  that  there  are 
no  health  or  safety  reasons  that  would 
require  extraordinary  accident 
insurance  protection  when  a  reactor 
station  is  without  fuel  in  a  shutdown  or 
dormant  condition,  and  the  Hcensce 
holds  a  possession  only  license  awaiting 
decommissioning.  The  petitioner 
believes  that  there  is  no  risk  of  an  empty 
reactor  vessel  or  an  empty  fuel  pool 
achieving  criticaUty.  Therefore,  the 
pehtioner  recommends  that  the 
Commission  consider  reducing 
substantially,  or  eliminating  entirely,  the 
requirement  that  a  power  reactor 
licensee  maintain  "minimum  coverage 
limit  for  each  reactor  site  of  either  $1.06 
billion  or  whatever  amount  of  insurance 
is  generally  available  from  private 
sources,  whichever  is  less."  The 
petitioner  further  states  that 
Commission  regulations  do  not  require 
accident  insurarxe  protection  for  other 
types  of  facilities  that  may  be 
contaminated  to  some  degree  where  the 
risk  of  criticality  is  absent.  The 
petitioner  also  notes  that  the 
Commission  regulations  do  not  require 
insurance  coverage  for  an  Independent 
Spent  Fuel  Storage  Instdliation  licensed 
under  10  CFR  part  72. 

Public  LiabUity  Insurance 

The  petitioner  states  that  there 
appears  no  reasonable  risk  of  criticality 
which  could  produce  a  major  nuclear 
incident,  for  which  the  $200  million  of 
primary  liability  insurance  protection  is 
intended,  at  a  shutdown  or  dormant 
reactor  when  no  nuclear  fuel  remains  on 
the  reactor  site.  The  petitioner  offers 
that,  in  the  absence  of  in-reactor  or  in- 
pool  fuel,  it  appears  to  be  unreasonable 
for  the  owner  of  a  permanently 
shutdown  reactor,  during  many  years  of 
reactor  dormancy,  to  continue  to  be 
liable  for  retrospective  premium  charges 
for  a  pro-rata  share  of  the  $7.6  billion  of 


secondary  liability  financial  protection 
in  the  event  of  a  nuclear  accident  at 
some  operating  reactor  elsewhere  in  the 
industry  when  the  occurrence  of  a 
nuclear  accident  is  not  considered 
possible  at  the  dormant,  unfuelcd 
reactor. 

Conclusion 

Because  the  Department  of  Energy 
does  not  have  a  facility  that  is  ready  to 
receive  high-level  radioactive  waste 
such  as  commercially  generated  spent 
fuel,  the  petitioner  states  that 
amendment  of  the  NRC  regulations  to 
revise  both  on-site  property  damage 
insurance  and  public  liability  insurance 
requirements  is  of  immediate 
importance.  The  petitioner  asserts  that 
the  insurance  now  required  by  the  NRC 
during  an  extended  period  of  SAFSTOR 
dormancy  will  result  in  significant 
collections  from  utility  ratepayers  during 
the  reactor's  current  operating  years. 
The  petitioner  believes  that  the  cost  of 
this  insurance  may  discourage  or 
preclude  altogether  the  election  of  the 
SAFSTOR  decommissioning  option.  The 
petitioner  states  that  the  SAFSTOR 
option  could  reduce  worker  exposure  to 
radioactivity  during  decommissioning 
considerably  and  also  reduce  low  level 
radioactive  waste  storage  requirements 
substantially. 

Proposed  Amenfiments  to  10  CFR  Parts 

50  and  140 

The  following  language  has  been 
suggested  by  the  petitioner  to 
accomplish  the  desired  amendments. 
The  NRC  has  corrected  the  petitioner's 
Suggested  language  by  removing  the 
term  "Intermediate"  and  replacing  it 
with  the  term  "Independent."  This 
correction  is  necessary  to  reflect  the 
correct  designation  of  the  cited  facility. 

The  petitioner  proposes  that  in  §  50.54 
a  new  paragraph  (w](5)  be  added  to 
read  as  follows: 

§  50.54    Conditions  of  i!cens««. 

***** 

(w)*  •  • 

(5)  When  all  nuclear  reactors  on  a 
reactor  station  site  have  been  shut  down 
and  all  nuclear  fuel  has  been  removed 
from  the  reactor  station  site  except  as 
may  be  stored  in  a  licensed  Independent 
Spent  Fuel  Storage  Installation,  the 
requirement  of  paragraph  (w)  that  each 
reactor  site  must  have  insurance  or 
equivalent  protection  to  stabilize  and 
decontaminate  the  reactor  and  the  site 
in  the  event  an  accident  is  waived. 
***** 

The  petitioner  proposes  that  in 
S  140.11,  a  new  paragraph  (c)  be  added 
to  read  as  follows: 


§140.11    Amounts  of  flfwneial  protection 
for  coftain  raaclors. 

*        •        •        •        * 

(c)  In  any  case  when  all  licensed 
electric  power  producing  nuclear 
reactors  at  the  same  location  have  been 
shut  down  and  all  nuclear  fuel  has  been 
removed  from  the  location  except  for 
fuel  as  may  be  stored  in  a  licensed 
Independent  Spent  Fuel  Storage 
Installation,  the  requirement  the 
licensees  have  and  maintain  fmancial 
protection  in  the  amount  set  forth  in 
paragraph  (a)(4)  of  this  section  is 
waived. 

Dated  at  Rockville,  MD,  this  10th  day  of 
lanuary,  1992. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc.  92-1185  Filed  1-16-92;  8:45  am) 
BILUNG  CODE  7iM-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Part  440 

[Docket  Np.  CE-RM-41-1101 

Weatherization  Assistance  Program 
for  Low-Income  Persons 

agency:  Department  of  Energy. 
ACnOfI:  Notice  of  proposed  rulemaking; 
reopening  of  comment  period. 

StiMMARY:  The  Department  of  Energy 
issued  a  notice  of  proposed  rulemaking 
for  the  Weatherization  Assistance 
Program  for  Low-Income  Persons  on 
October  23, 1991,  56  FR  54932.  The 
comment  period  was  scheduled  to  end 
on  January  7, 1992.  The  Department  has 
■decided  to  reopen  the  comment  period 
to  February  7, 1992,  to  accommodate 
additional  comments  from  the  public.     - 
DATES:  Written  comments  (6  copies) 
must  be  received  on  or  before  February 
7, 1992. 

ADDRESSES:  All  Written  comments  (6 
copies)  should  be  addressed  to:  U.S. 
Department  of  Energy,  Office  of 
Conservation  and  Renewable  Energy. 
Hearings  and  Dockets  CE-90,  room  6B- 
025, 1000  Independence  Avenue,  SW.,   • 
W9shington.  DC  20585,  (202)  586-3012, 
In  the  event  any  person  wishing  to 
submit  a  written  comment  i;an.not 
provide  six  copies,  alternative 
arrangements  can  be  made  in  advance 
with  the  Hearings  and  Dockets  Dffice. 

FOR  FURTHER  INFORMATION  CONTACT 

James  Gardner  or  Greg  Reamy, 
Weatherization  Assistance  Program 


UMI 
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Division,  U.S.  Department  of  Energy. 
Mail  Stop  CE-532,  5G-023. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-2210. 

Neal  J.  Strauss  or  Vivian  Lewis,  Office 
of  General  Counsel,  Conservation  and 
Regulations.  Mail  Stop  GC-41.  6B-258. 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9507. 
|.  Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
[FR  Doc.  92-1307  Filed  1-16-82;  8:45  am) 

nUJNG  CODE  MS0-01-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  563b 
[No.  91-428] 
RIN  1550-AA45 

Supervisory  Conversions 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  Thrift 
Supervision  (the  "OTS")  proposes  to 
amend  its  voluntary  supervisory 
conversion  regulations  to  expand  the 
number  of  capital-deficient,  mutual 
savings  associations  eligible  to 
undertake  voluntary  supervisory 
mutual-to-stock  conversions.  The 
proposed  amendments  generally  would 
revise  the  current  supervisory 
conversion  qualification  standards  to 
permit  mutual  associations  to  undertake 
voluntary  supervisory  conversions  to 
raise  additional  capital  without 
government  assistance  if  they  fail  any  of 
their  minimum  capital  requirements  and 
cannot  meet  those  requirements  through 
a  standard  conversion. 

The  proposed  rule  also  (1)  establishes 
required  post-conversion  capitalization 
standards;  (2)  revises  the  approval 
standards  and  identifies  certain  factors 
that  may  result  in  the  denial  or 
conditional  approval  of  supervisory 
conversion  applications;  (3)  reduces  the 
documentary  burden  and  expense 
imposed  by  the  current  regulation's 
requirement  for  interim  audited  balance 
sheets  and  certain  accounting  opinions; 
(4)  requires  the  submission  of  appraisals 
in  identified  instances  as  needed  to 
protect  associations  and  purchasers  in 
public  offerings;  and  (5)  requires  the 
establishment  of  liquidation  accounts 
for  mutual  accountholder  in  certain 
circumstances. 

DATES:  Comments  must  be  received  on 
or  before  February  18, 1992. 


ADDRESSES:  Send  comments  to  Director, 
Information  Services  Division,  Office  of 
Communications,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552.  Comments  will 
be  available  for  pubUc  inspection  at 
1776  G  Street  NW.,  Street  Level. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  Jo  Johnson.  Policy  Analyst.  (202) 
906-5739;  Robyn  Dennis.  Program 
Manager,  (202)  906-5751,  Policy:  David 
Sjogren,  Program  Manager  for  Corporate 
Analysis,  (202)  906-6739,  Corporate 
Activities  Division.  Supervision;  James 
H.  Underwood.  Senior  Attorney,  (202) 
906-7354;  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 
I.  Introduction  and  Background 

A.  Statutory  Authority  To  Authorize 
Conversions 

The  proposed  amendments  to  the 
current  voluntary  supervisory 
conversion  regulations,  12  CFR  part 
563b,  subpart  C,  are  being  issued 
pursuant  to  the  authority  of  the  Director 
(the  "Director")  of  the  Office  of  Thrift 
Supervision  (the  "OTS")  under  sections 
5(i)  and  5(p)  of  the  Home  Owners'  Loan 
Act  ("HOLA").'  which  gives  the 
Director  broad  statutory  authority  to 
regulate  savings  associations' 
conversion  from  the  mutual  to  the  stock 
form  of  organization.  Section  5(i)  of  the 
HOLA,  which  authorizes  the  conversion 
process,  specifically  provides  that  "[njo 
savings  association  may  convert  from 
the  mutual  to  the  stock  form  *  *  * 
except  in  accordance  with  the 
regulations  of  the  Director."  * 

Moreover,  under  section  5(p)  of  the 
HOLA.  the  Director  may  authorize  the 
conversion  of  a  state-chartered  or 
Federal  mutual  association  to  a  Federal 
stock  association  "[njotwithstanding 
any  other  provision  of  law  *  *  *"  if  he 
determines  that  "severe  financial 
conditions  exist  which  threaten  the 
stability  of  the  association  and  that  such 
authorization  is  likely  to  improve  the 
financial  condition  of  the  association."  • 
Section  5(p)  thus  authorizes  the  OTS  to 
preempt  state  and  Federal  law  to  permit 
the  conversion  of  mutual  savings 
associations  to  the  Federal  stodc  form  of 
organization.*  Such  emergency  authority 


was  intended  to  reduce  Federal 
insurance  fund  costs  by  permitting  an 
association,  whose  stability  was 
threatened,  to  recapitalize  through  the 
conversion  process  before  reaching  the 
stage  of  financial  deterioration  at  which 
government  intervention  or  assistance 
was  needed.* 

Although  section  5(p)  contains  no 
bright  line  tests  pinpointing  the  level  at 
which  an  association's  capital  is 
sufficiently  low  so  as  to  support  use  of 
section  5(p)  authority,  the  section  was 
clearly  intended  to  authorize 
conversions  at  a  point  before  a 
conservator  or  receiver  was  appointed 
for  an  association.  Given  the  flexibility 
inherent  in  the  standards  for  such 
appointments,  the  Director  has  very 
substantial  discretion  to  determine 
when  an  association  lacks  long-term 
viability  and  should  be  permitted  to 
undertake  a  supervisory  conversion 
pursuant  to  section  5{p).* 

B.  Current  Supervisory  Conversion 
Standards 

Under  the  current  supervisory 
conversion  regulations,  the  Director  may 
authorize  the  supervisory  conversion  of 
a  savings  association  when  the 
association's  liabilities  exceed  its 
assets,  as  calculated  under  generally 
accepted  accounting  principles 
("GAAP')  on  a  going  concern  basis,  and 
when  the  resulting  association  will  be  a 
viable  entity.'  Under  the  two-pronged 
\iability  test:  (1)  a  converting  institution 
must  attain  a  level  of  capital 
representing  the  greater  of  a  ratio  of  net 
worth  to  li^ilities  of  3  percent  GAAP 
capital  or  its  regulatory  capital 
requirements;*  and  (2)  the  transaction. 


*  12  U.S.C  1484  (i)  and  (p)  (1988  &  Supp.  1991). 

>  See  Section  5(i)(2)  of  the  HOLA.  12  U.S.C.  mW- 

*  12  U.S.C.  14e4{p). 

*  For  the  Director  to  use  hi»  preemptive  authority 
under  tection  5{p)  in  an  astociation's  stock 
convenion.  the  converted  or  reaulting  asfociation 
mutt  be  a  Federal  *tock  association. 


•  See  S.  Rep.  No.  536. 97th  Cong..  1st  Sess.  4. 8. 

reprinted  in  U.S.  Code  Cong,  k  Ad.  News  at  3061. 

•  Grounds  for  the  appointment  of  conservators  or 
receivers  for  Federal  and  Slate  savings  associations 
include:  (i)  Insolvency:  (ii)  substantial  dissipation  of 
assets:  (iii)  being  in  an  unsafe  or  unsound  condition 
to  transact  business  due  to  having  "substantially 
Insufficient  capital":  and  (iv)  an  unsafe  or  unsound 
practice  or  condition  that  is  likely  to  cause 
insolvency  or  substantial  dissipation  of  assets  or 
earnings,  or  is  likely  to  weaken  the  condition  of  the 
association,  or  otherwise  seriously  prejudice  the 
interests  of  depositors.  12  U.S.C.  1464(d)(2). 

»  See  12  CFR  563b.24  ard  S6Jb.2A. 

•  The  capital  component  of  the  viability  lest  also 
currently  includes  a  second  standard  under  which 
the  association  could  propose  to  attain  a  ratio  of  1 
percent  GAAP  capital  to  total  assets  and.  pursuant 
to  a  five-year  plan,  increase  its  capital  le\els  to 
meet  regulatory  requirements.  In  light  of  the  higher 
capital  standards  that  all  savings  associations  must 
meet  by  January  1. 19B5.  this  provision  is  no  longer 
realistic  and  has  been  deleted  as  part  of  this 
proposal. 
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taken  as  a  whole,  must  be  in  the  best 
interests  of.  and  not  cause  the  potential 
for  injiuy  to.  the  converting  association, 
its  depoeitors,  and  the  Federal  deposit 
insuirance  funds.  The  use  of  this  GAAP- 
qualification  standard,  however,  is 
clearly  outdated  since  it  fails  to  take 
account  of  associations  that  are  non- 
viable on  a  long-term  basis  under  the 
FIRREA's  more  stringent  capital 
standards,  contained  in  section  5(t)  of 
the  HOLA.  As  a  result,  the  Director  has 
on  a  case-by-case  basis  waived  this 
standard  under  the  regulation's  express 
waiver  authority  to  permit  capital- 
deficient  thrifts,  before  they  are  GAAP- 
insolvent,  to  raise  necessary  capital 
thnnigh  the  supervisory  conversion 
process  without  being  placed  into 
receivership  or  requiring  government 
assistance.' 


C.  Need  for  Higher  Qualification 
Threshold 

While  the  current  voluntary 
supervisory  conversion  regulations 
expressly  make  such  conversions 
available  for  GAAP-insolvent 
associations,  the  voluntary  supervisory 
conversion  process  also  may  be  a 
valuable  capital-raising  option  for  other 
capital  deficient  associations  that  are 
not  insolvent,  but  whose  weakened 
Hnancial  condition  make  it  infeasible  to 
raise  capital  through  public  stock 
offerings  in  the  capital  markets.  In 
appropriate  circimistances,  permitting 
such  associations  to  imdertake 
voluntary  supervisory  conversions  also 
would  aid  them  to  raise  capital  and  to 
attain  capital  compliance  by  obtaining 
bene^cial  capital  infusions  from  parties 
seeking  to  acquire  outright  control  of 
such  associations. 

An  expanded  qualiHcation  standard 
also  would  provide  a  much  more 
meaningful  picture  of  a  mutual  thrift's 
true  financial  condition  and  realistic 
long-term  viability  and  would  provide 
an  enhanced  opportunity  for  capital- 
deficient  savings  associations  to  raise 
new  capital  without  government 
assistance. 

U.  Proposed  Anendments 

A.  Qualification  Standards 

The  proposed  threshold  qualification 
standard  would  permit  associations  to 
undertake  supervisory  conversions  if 
they  fail  to  meet  any  of  their  current 
minimum  capital  standards  and 
demonstrate  that  it  is  not  feasible  for 
them  to  attain  compliance  with  their 


•See,  e.g..  OTS  Order  Na  SO-SSS,  March  27. 1980 
(voluntary  lupervlsory  corrvenk)!)  of  Shadow  Lawn 
Savings  Bank.  S1.A). 


minimum  capital  requirements  by 
undertaking  standarid  conversions. 

The  viability  portion  of  the 
qualification  standards  would  remain  a 
two-part  test,  requiring  a  determination 
that  the  converting  or  resulting 
-association  will  meet  its  current 
minimum  capital  requirements  after 
conversion  and  that  the  conversion  is  in 
the  best  interests  of  the  association,  its 
accountholders,  the  Federal  deposit 
insurance  system  and  the  public  The 
proposed  amendments  would  also 
provide  that  the  Director  may  determine 
that  factors  particular  to  an  association, 
its  conversion,  or  its  acquirors,  require 
an  infusion  of  capital  into  the 
association  in  excess  of  that  amount. 

In  this  proposal,  the  OTS  also  adopts 
or  retains  a  number  of  standards  and 
policies  that  the  OTS  views  as 
necessary  to  protect  the  converted  or 
resulting  association's  capital  position. 
Acquirors  must  demonstrate  that  the 
amoun'  of  capital  being  infused  into 
associations'  value  prior  to  conversion. 
The  OTS  reserves  the  right  to  require  an 
acceptable  appraisal  that  supports  this 
valuation.  Finally,  although  the  proposal 
does  not  prohibit  the  use  of  non-cash 
assets  in  supervisory  conversions, 
associations  and  acquirors  in  such 
transactions  bear  the  burden  of 
justifying  their  use. 

The  "best-interests  test"  of  the 
qualification  standards,  as  amended, 
would  require  a  transaction  to  be  in  the 
best  interests  of  and  not  present  the 
potential  for  injury  or  detriment  to  the 
converting  association,  its  depositors, 
the  Federal  deposit  insurance  funds,  and 
the  public.  This  standard  would 
continue  to  place  the  burden  on  the 
applicants  to  demonstrate  that,  based  on 
a  comprehensive  assessment  of  all 
relevant  facts  and  circumstances,  a 
proposed  conversion  satisfies  this  best- 
interests  test.  The  OTS  will  continue  to 
scrutinize  all  aspects  of  an  association's 
supervisory  conversion  in  order  to 
prevent  potential  abuse,  including  the 
potential  for  insiders  to  use  their 
influence  for  personal  gain  to  the 
detriment  of  Uie  association."*  The 
proposed  rule  expressly  grants  the 
Director  authority  to  deny,  or  to  impose 
conditions  and  restrictions  on  approval 
of,  an  association's  supervisory 
conversion  to  ensure  satisfaction  of  the 
best-interests  test  The  proposed  rule 
delineates  a  list  of  factors,  which  is  not 
exclusive,  that  may  be  indicative  of  the 
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>"  The  court*  have  recognized  thai  the  OTS  bat 
broad  authority  to  address  these  lasues  in  tb« 
convention  process,  and  where  appropriate,  to  deny 
a  conversion.  See.  e^..  Charter  I'edervl  Savings  and 
Loan  Association  v.  Office  of  Thrift  Supervision, 
912  r.  2d  1960. 1583  (11th  Clr.  1990). 


potentitil  for  insider  overreaching  and 
that  would  cause  the  Director  to 
considor  denying  an  association's 
supervtsury  conversion  or  imposing 
conditions  or  restrictions  on  the 
associdtjon,  its  oncers,  directors  and 
controlling  parties. 

Whether  conditions  and  restrictions 
should  be  imposed  to  protect  an 
association's  safety  and  soundness  will 
depend  upon  a  number  of  factors.  It  is 
expected,  however,  that  the  conditions 
and  restrictions  imposed  to  promote'and 
preserve  an  association's  safe  and 
soimd  operation  would  be  generally 
consistent  with  existing  supervisory 
policies  relating  to  the  issues  and 
problems  presented. 

B.  Liquidation  Account 

The  current  supervisory  conversion 
regulation  does  not  require  the 
establishment  of  a  liquidation  account 
for  mutual  accountholders  because, 
under  the  present  rule  (unless 
exceptions  are  granted),  qualifying 
associations  must  be  GAAP-insolvent. 
In  light  of  the  raised  qualification 
threshold  for  voluntary  supervisory 
conversions  under  this  proposal, 
however,  the  revised  rule  protects  the 
pre-conversion  status  of  mutual 
accountholders  by  requiring 
associations  to  establish  liquidation 
accounts  for  them.  Such  accounts  would 
be  established  in  the  same  manner  and 
aggregate  amount,  i.e.  an  association's 
GAAP  capital,  as  in  a  standard 
conversion. 

The  proposed  rule,  however,  will 
retain  the  policy  of  the  current 
supervisory  conversion  regulation  that 
in  view  of  the  absence  of  long-term 
viability  of  such  a  converting 
.  association,  mutual  accountholders  do 
not  automatically  have  any 
participatory  role  or  rights  in 
supervisory  conversions,  either  in  voting 
to  approve  the  transaction  or  in  the  form 
of  subscription  rights  to  any  of  the  stock 
sold  in  the  conversion. 

c.  Application  Requirements 

By  this  proposal  the  OTS  seeks  to 
fadLtate  associations'  ability  to  use  the 
supervisory  conversion  process  by 
easing  the  burden  and  cross  of  preparing 
conversion  documentation,  and 
requiring  the  submission  of  only  such 
documentary  support  as  is  needed  to 
ensure  satisfaction  of  the  applicable 
standards. 

The  proposed  rule  would 'delete  a 
nimiber  of  documents  whose 
preparation  has  been  required  only  in 
connection  with  the  conversion 
application,  such  as  an  audited  interim 
balance  sheet  and  an  opinion  of  an 
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independent  certified  accountant 
regarding  the  appropriateness  of  the 
accounting  treatment  for  the  transaction. 
.  Under  this  proposal,  many  of  the 
documentary  requirements  may  be 
satisfied  by  the  submission  of 
documents  prepared  by  all  savings 
associations  in  the  normal  course  of 
business  and  in  reports  filed  with  the     . 
OTS.  For  example,  althougli  an 
association  must  explain  its 
computational  assumptions,  it  need  only 
submit  its  most  recent  Thrift  Financial 
Report  and  audited  balance  sheet  to 
show  compliance  with  the  qualification 
criteria,  instead  of  being  required  to 
develop  an  interim  audited  balance 
sheet. 

On  the  other  hand,  because  under  this 
proposal  thrifts  qualify  for  a  supervisory 
conversion  while  they  are  at  a  higher 
capital  level,  appraisals  are  being 
required  unless  an  association  is 
tangibly  insolvent  and  (i)  is  not 
undertaking  a  public  securities  offering 
and  (ii)  less  than  25  percent  of  its 
conversion  stock  is  proposed  to  be 
acquired  by  insiders.  The  OTS  believes 
submission  of  appraisals  is  not  generally 
needed  for  an  insolvent  association 
raising  capital  from  third  party  acquirors 
in  arms-length  transactions.  Such 
appraisals  are  necessary,  however,  (1) 
to  provide  sound  fmancial  records  to 
support  public  securities  offerings  by 
associations  failing  their  minimum 
capital  requirements  and  (2)  to  ensure 
that  associations  receive  full  value  from 
insiders  buying  substantial  interests  in 
such  associations.  Furthermore, 
requiring  the  submission  of  an  appraisal 
by  an  association  electing  to  convert  in 
a  supervisory  conversion  parallels  the 
protection  afforded  to  associations 
conducting  standard  conversions  and 
helps  to  ensure  the  infusion  of  capital 
into  such  an  association  equals  its  value 
prior  to  conversion. 

in.  Request  for  Comment 

The  OTS  seeks  comment  on  the 
proposed  and  alternative  qualification 
standards,  as  well  as  on  the  potential 
future  use  of  standard,  modified,  and 
supervisory  conversions. 

Commenters  are  invited  to  address: 

•  How  should  the  participatory  roles 
afforded  mutual  account  holders  under 
the  OTS  proposal  vary  depending  on  the 
type  of  conversion? 

•  Should  modified  conversions  be 
retained  as  an  alternative  to  supervisory 
and  standard  conversions?  If  so,  how 
should  they  be  structured? 

•  Are  there  alternative  or  additional 
ways  to  ease  the  documentary  burden  in 
supervisory  conversions  while  ensuring 
that  the  OTS  is  able  to  properly  evaluate 


if  a  proposed  conversion  satisfies  all 
applicable  criteria? 

•  Is  there  a  preferable  appraisal 
submission  standard  that  would  ensure 
adequate  capital  infusions  and  woidd 
protect  converting  associations  and  the 
public,  but  would  not  impose  undue 
burdens  on  capital-deficient 
associations?  \Vhat  are  preferable,  less- 
costly  alternatives  to  the  submission  of 
full  appraisals  to  demonstrate 
converting  associations'  market  value? 
Is  there  a  capital  level  at  which  the  OTS 
should  presume  that  associations  cannot 
feasibly  attain  their  minimum  capital 
levels  through  standard  conversions, 
rather  than  requiring  associations  to 
demonstrate  such  infeasibility  with  an 
appraisal? 

•  Should  liquidation  accounts  in 
supervisory  conversions  be  established 
on  a  different  basis  than  in  standard 
conversions?  If  so,  why  and  how? 

IV-.  Pre-filing  Conferences 

Voluntary  supervisory  conversions 
have  in  the  past  and  will  continue  to 
raise  novel  and  complex  issues  of  law 
and  policy.  Accordingly,  the  OTS 
strongly  encourages  those  involved  in 
structuring  a  voluntary  supervisory 
conversion  to  meet  with  (JTS  Regional 
staff  before  filing  an  application.  The 
OTs  goals  for  these  meetings  are  to 
provide  "early  warning"  and  "front-end" 
issue  recognition  and  resolution  in  order 
to  simplify  and  expedite  processing  of 
voluntary  supervisory  conversions. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
ralemaking  have  been  submitted  to  the 
Olffce  of  Management  and  Budget  for 
review  jn  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Conunents  on  the 
collections  of  information  should  be  sent 
to  the  OfBce  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(1550),  Washington,  DC  20503,  with 
copies  to  the  Office  of  Thrift 
Supervision.  1700  G  Street,  NW., 
Washington.  DC  20552. 

The  collections  of  information  in  this 
proposed  regulation  are  in  12  CFR 
563b.20  to  563b.32.  The  collection  of 
information  in  the  voluntary  supervisory 
conversion  regulation  was  previously 
approved  under  0MB  Control  No.  1550- 
0014  relating  to  all  conversions  by 
savings  associations.  With  this  proposed 
change  to  the  supervisory  conversion 
regulations,  it  became  evident  that  this 
supervisory  conversions  should  be. 
separated  from  standard  and  modified 
conversions  because  tiieir  requirements 
vary  and  the  collection  should  have  its 
own  control  number. 


The  information  is  required  by  the 
OTS  to  evaluate  the  merits  of 
supervisory  conversion  applications 
imder  applicable  statutory  and 
regulatory  criteria  and  to  determine 
whether  to  approve,  conditionally 
approve,  or  deny  such  applications.  If 
the  information  was  not  collected,  the 
OTS  would  not  have  a  basis  for  properly 
evaluating  and  deciding  upon  such 
supervisory  conversion  applications. 

The  likely  respondents  are  savings 
associations  applying  to  obtain  OTS 
approval  to  undertake  voluntary 
supervisory  conversions  by  filing  the 
necessary  information. 

Estimated  total  annual  reporting 
burden:  10.000. 

Estimated  average  annual  burden 
hour  per  respondenL  500. 

Estimated  number  of  respondents:  20. 

Estimated  frequency  of  responses:  1 . 

Regulatory  Flexibility  Act 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C 
605(b),  it  is  hereby  certified  that  this 
proposal  will  not  have  a  significant  or 
disproportionate  economic  impact  on  a 
substantial  number  of  small  savings 
associations.  Accordingly,  a  Regulatory 
Flexibility  Act  analysis  is  not  required. 

Executive  Order  12291 

The  Director  of  the  OTS  has 
determined  that  this  proposed  regulation 
is  not  a  "major  rule"  and  therefore  does 
not  require  a  regulatory  impact  analysis. 

List  of  Subjects  in  12  CFR  Part  683b 

Reporting  and  recordkeeping 
requirements,  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  proposes  to  amend 
part  563b,  title  12,  chapter  V,  Code  of 
Federal  Regulations  as  follows: 

SUBCHAPTER  D-REQULATIONS 
APPUCABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  563b  -(AMENDED] 

1.  The  authority  citation  for  part  5e3b 
continues  to  read  as  foUows: 

Authority:  Sect.  2,  5. 48  Stat.  128, 132.  as 
amended  (12  U.S.C.  1462, 1464);  sec.  3.  at 
added  by  sec.  301. 103  Stat  278  (12  U.S.a 
14828 );  sec.  4.  as  added  by  sec.  301. 103  Stat. 
280  (12  U.S.C.  1463):  sec.  la  as  added  by  sec. 
301. 103  Stat  318  (12  U.S.C  1467a):  sect.  3, 
12  14,  23, 48  Stat.  882. 892.  884-895, 901.  as 
amended  (15  U.S.C  78c.  1-n.  w). 

2.  Section  563b.21  is  revised  to  read  as 
follows: 
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9563b^1    Voluntary  supervtsory 


(a)  A  voluntary  supervisory 
conversion  of  a  savings  association 
pursuant  to  this  subpart  may  involve  the 
sale  of  a  converting  association's  shares 
directly  to  an  acquiror(s),  which  may  be 
a  person,  company,  depository 
institution,  or  depository  institution 
holding  company.  The  conversion  may 
result  in  the  converting  association 
being  merged  into  or  consolidated  with 
an  existing  or  newly  created  depository 
institution,  but  only  as  authorized  by 
and  in  accordance  with  any  limitations 
or  restrictions  imposed  by  applicable 
laws  and  regulations. 

(b)  At  least  a  majority  of  the  directors 
of  the  converting  association  must  adopt 
a  plan  of  voluntary  supervisory 
conversion  that  is  in  accordance  with 
the  provisions  of  this  subpart  The 
members  of  the  association  have  no 
rights  of  approval  or  participation  in  the 
voluntary  supervisory  conversion,  or  to 
the  continuance  of  any  legal  or 
beneficial  ownership  interests  in  the 
converted  association,  unless  otherwise 
determined  by  the  Office.  The  members, 
shall  have  interest  in  a  liquidation 
account  if  one  is  established,  pivsuant 
to  S  563b.28  of  this  subpart. 

3.  Section  563b.23  is  revised  to  read  as 
follows: 

S563b^    AuttKtrliatlon  of  supcrvtoory 


(a)  The  Office  may  authorize  or  order 
a  voluntary  supervisory  conversion  if  a 
savings  association  files  an  application 
containing  the  information  and 
documents  specified  in  S  563b.27  of  this 
subpart  in  accordance  with  the 
procedures  specified  in  9  563b.29  of  this 
subpart  and  meets  the  qualification 
standards  specified  in  fi  563b.24  of  this 
subpart  If  the  Office  authorizes  or 
orders  a  supervisory  stock  conversion, 
the  conditions  specified  in  t  563b.30  of 
this  subpart  must  be  fulfilled  and  the 
resulting  institution  and  the  purchaser(s) 
of  its  conversion  stock  must  comply 
with  the  requirements  of  S  563b.31  of 
this  subpart. 

(b)  In  connection  with  approval  of  an 
association's  conversion,  the  Office  may 
impose  conditions  and  restrictions  on 
the  converting  or  resulting  institution,  its 
officers,  directors,  controUing  party(ies1, 
and  shareholders  to  the  extent  the 
Office  determines  to  be  warranted  to 
ensure  the  safe  and  sound  operation  of 
the  converting  association  or  resulting 
institution  and  to  protect  the  deposit 
insurance  funds  and  the  public  interest. 
The  Office  will  generally  exercise  this 
authority  consistent  with  applicable 
supervisory  policies. 
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(c)  Factors  that  may  cause  the 
Director  to  deny,  or  to  impose 
conditions  or  restrictions  on  the 
approval  of,  an  association's  cpnversion 
include,  without  hmitation: 

(1)  A  determination  by  the  Office  that 
a  transaction  involves: 

(i)  Insider  abuse,  self-dealing,  or 
excessive  insider  enrichment  by 
management  or  controlling  parties  of  a 
converting  or  resulting  institution; 

(ii)  Continued  employment  of,  or 
continued  contracting  with,  any  person 
determined  by  the  Office  to  be 
responsible  for  the  association's 
supervisory  problems  or  poor  condition; 
or 

(iii)  Potential  for  current  or 
prospective  injury  or  detriment  to  the 
converting  association,  its  shareholders, 
its  depositors,  the  Federal  deposit 
insurance  funds,  or  the  public  interest; 
and 

(2)  Employment  contracts  that  fail  to 
satisfy  S  563b.32  of  this  subpart  or 
contain  terms  that  violate  applicable 
policies  of  the  Office. 

(d)  For  three  years  foUovmg  the  date 
of  completion  of  a  voluntary  supervisory 
conversion,  neither  any  controlling 
shareholder  nor  the  resulting  institution 
may  acquire  shares  from  minority  , 
shareholders  without  first  obtaining 
prior  approval  from  the  Office  for  such  ' 
purchases  and  offering  fair  value,  as 
determined  through  an  independent 
appraisal  acceptable  to  the  Office. 

4.  Section  563b.24  is  revised  to  read  as 
follows: 

9563l>^4    Qualification  for  suparvisory 
convwalon  of  SAIF-lnsurad  aaaodaUona. 

(a)  The  Office  in  its  discretion  may 
authorize  t^e  supervisory  conversion  of 
a  SAIF-insured  savings  association  upon 
finding  that  the  association: 

(1)  Fails  any  of  its  current  minimum 
capital  requirements,  as  determined  in 
accordance  with  part  567  of  this  chapter, 

(2]  Demonstrates  that  a  standard 
conversion  that  would  raise  sufficient 
capital  to  meet  its  current  minimum 
capital  requirements  is  not  feasible;  and 

(3)  Would  be  a  viable  entity  as 
determined  under  9  563b.26  of  this 
subpart  following  the  conversion. 

(b)  Notwithstanding  any  other 
provision  of  law,  the  Office  also  may 
authorize,  (or  in  the  case  of  a  Federal 
savings  association  require),  the 
conversion  of  a  savings  association  into 
a  Federal  savings  association  pursuant 
to  section  5{p)  of  the  Home  Owners' 
Loan  Act  12  U.S.C.  14e4(p). 

5.  Section  S63b.28  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 


9S63bJ6    VlaMMyofeonvartadsavlnga 


(b)  A  converting  SAIF-insiu-ed 
association  is  a  "viable  entity"  if: 

(1)  As  part  of  the  plan  of  conversion: 
(i)  The  capital  being  infused  into  the 

association  through  its  conversion  is 
sufficient  to  cause  the  converted  or 
resulting  association  to  meet  all  its 
current  minimum  capital  requirements; 
provided  that  the  OTS  may  require  the 
infusion  of  a  greater  amount  of  capital 
into  an  association  through  its 
conversion  because  of  risk  factors 
particular  to  such  association;  and 

(ii)  The  converting  association,  its 
proposed  conversion,  and  any 
acquiror(s)  comply  with  applicable 
supervisory  policies;  and 

(2)  The  transaction  taken  as  a  whole 
is  in  the  best  interest  of,  and  does  not 
present  the  potential  for  injury  or 
detriment  to.  the  converting  association, 
its  depositors,  the  federal  deposit 
insurance  funds,  and  the  public  interest. 

6.  Section  ^b.27  is  amended  by 
revising  the  introductory  text  and 
paragraphs  [a],  (d),  and  (e);  removing 
paragraph  (1);  redesignating  paragraphs 
(m)  through  (s)  as  paragraphs  (1)  through 
(r);  revising  newly  designating 
paragraphs  (1),  (n).  and  (o);  and  adding 
new  paragraphs  (s)  and  (t)  to  read  as 
follows: 

95636^7    AppHcatlon  for  voluntary 
Miparvtoory  stock  convaraioa 

A  savings  association  may  apply  for 
Office  approval  of  a  voluntary 
supervisory  conversion  pursuant  to  this 
subpart  by  filing  the  following 
information  and  documents  in 
accordance  with  the  procedures 
specified  in  9  563b.29  of  this  subpart: 

(a)  A  plan  of  conversion  adopted  by  a 
majority  of  the  directors  of  the 
association,  which  shall  contain  at  a 
minimum  the  name  and  address  of  the 
savings  association;  the  names, 
addresses,  dates  and  places  of  birth, 
and  social  security  numbers  of  the 
proposed  purchasers  of  conversion 
stock  and  their  relationship  to  the 
savings  association;  the  tide,  per-unit 
par  value,  number,  and  per-unit  and 
aggregate  offering  price  of  shares  of 
conversion  stock  to  be  authorized  and 
issued;  the  number  and  percentage  of 
shares  of  conversion  stock  to  be 
purchased  by  each  investor,  the 
aggregate  number  and  percentage  of 
shares  of  conversion  stock  to  be 
purchased  by  directors,  officers  and 
their  affiliates  and  associates  (as 
defined  in  9  Se3b^(a)  of  this  part);  a 
description  of  the  liquidation  account  if 
required  under  9  5e3b.28  of  this  subpart 
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or  if  otherwise  established;  and  certified 
copies  of  all  resolutions  of  the  board  of 
directors  relating  to  the  Plan. 

(d)  A  business  plan,  which  shall 
contain  a  description  of  the  proposed 
operating  policies  of  the  savings 
association  or  the  resulting  savings 
association  following  the  conversion, 
including  a  statement  as  to  how  the 
conversion  proceeds  will  be  used,  and  a 
projection  of  the  savings  association's 
results  of  operations  for  the  three-year 
period  following  completion  of  the 
conversion.  The  projections  should 
show  the  continuing  ability  of  the 
converted  association  to  meet 
applicable  capital  requirements.  The 

.  savings  association  shall  specify  the 
assumptions  on  which  its  projections 
are  based. 

(e)  A  Holding  Company  Act 
application,  Control  Act  notice,  or 
rebuttal  submission  for  each  proposed 
conversion  stock  acquiror  as  may  be 
required  under  part  574  of  this 
subchapter,  if  applicable,  and  any 
required  prior-conduct  certification 
pursuant  to  RB-20  *  for  each  such 
acquiror. 

(1)  Information  to  support  the  value  of 
any  non-cash  assets  to  be  contributed  to 
the  savings  association  in  connection 
with  the  voluntary  supervisory 
conversion,  if  applicable.  Appraisals 
submitted  in  this  connection  must  be 
acceptable  to  the  Office. 

(n)  Hie  association's  most  recent 
audited  financial  statements  and  Thrift 
Financial  Report  writh  an  appropriate 
explanation  to  support  the 
determination  that  the  association's 
current  capital  levels  qualify  it  to 
undertake  a  supervisory  conversion. 

[q]  Pro  forma  financial  statements 
prepared  in  accordance  with  the 
regulations  and  policies  of  the  Office  to 
reflect  the  effects  of  the  transaction. 
These  pro  forma  financial  statements 
should  be  supplemented  to  identify  the 
converging  or  resulting  association's 
tangible,  core,  and  risk-based  capital 
levels  and  show  the  appropriate 
adjustments  necessary  to  compute  such 

capital  levels. 

«        *•       •        •        •  . 

(s)  An  independent  appraisal  meeting 
the  requirements  of  §  563b.7(f)  of  this 
part  will  be  required  if  the  association  is 
not  tangibly  insolvent  and  any  of  the 
factors  listed  below  are  present.  Such 
appraisal  shall  describe  the  amount  of 
capital  that  the  association  could  be 


'  Regi4atoiy  bulletin*  arc  available  at  the  addratf 
listed  in  {  S0a32(cH6)  of  Ihia  chapter.  " 


expected  to  raise  in  a  standard 
conversion  offering.  The  appraisal  shall 
state,  and  provide  supporting  evidence 
satisfactory  to  the  Office,  that  the 
association  could  not  meet  its  applicable 
minimum  capital  requirements  through  a 
standard  conversion.  The  appraisal 
shall  be  required  if: 

(1]  The  association's  conversion 
involves  a  public  offering  of  its 
securities;  or 

(2)  More  than  25  percent  of  the  stock 
of  the  converting  association  is  to  be 
purchased  by  its  officers  or  directors,  or 
by  affiliates  or  affiliated  persons  of  such 
persons  or  the  association.  In  such  case, 
the  appraisal  must  demonstrate  that  the 
amount  of  capital  to  be  infiised  by  such 
persons  through  the  association's 
conversion  is,  at  a  minumum,  equal  to 
their  proportionate  share  of  the 
association's  fair  market  value. 

(t)  A  statement  of  all  other 
applications  required  pursuant  to 
federal  or  state  banking  laws  for 
transactions  related  to  the  association's 
conversion,  copies  of  all  decisions, 
orders,  opinions,  and  other  similar 
dispositive  documents  issued  by  such 
regulatory  authorities  deciding  upon  the 
proposed  conversion  and  related 
transactions,  and,  if  requested  by  the 
Office,  copies  of  such  applications  and 
related  documents. 

SS  563b.28  through  563b.32 
[RsdMignatMi  as  §S  5636.29  through 
563b.33] 

7.  Sections  563b.28  through  563b.32  are 
redesignated  as  SS  583b.29  through 
563b.33,  respectively. 

8.  A  new  section  563b.28  is  added  to 
read  as  follows: 

9563b.28    Uqtiidation  account  , 

A  liquidation  account  must  be 
established  in  accordance  with  the 
requirements  set  forth  at  563b.3(f)  of  this 
part. 

9.  Newly  designated  S  563b.29  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S  563b.29    Procedural  raquirements. 

(a)  Filing  of  voluntary  supervisory 
conversion  application.  A  savings 
association  seeking  to  convert  pursuant 
to  this  subpart  shall  file  its  application 
containing  the  information  and 
documents  specified  in  S  563b.27  of  this 
subpart  in  accordance  with  the  filing 
requirements  of  S  500.32(c)(2)(ii)  of  this 
chapter.  The  filing  of  all  companion 
applications  to  the  supervisory 
conversion  application  must  conform  to 
the  filing  requirements  specified  for  the 
pertinent  type  of  filing  as  set  forth  in 
S  50042  of  this  chapter. 

Dated:  July  18, 1991. 


By  the  Office  of  Thrifl  Supervision. 

Ttraothy  Ryan, 

Director. 

{FR  Doc  92-1312  Filed  1-10-82;  8:45  ain| 
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DEPARTMEHT  OF  COyMCRCE 
Tectmology  Administration 
15  CFR  Part  1150 
tOocliat  Na  810931-12311 
RiN0692-AA11 

Marlcing  of  Toy.  Loolt-AWie  and 
imitatton  Fireanna 

agency:  Technology  Administration, 
Commerce. 

ACTION:  Notice  of  proposed  rulemaking; 
reopening  of  comment  period. 

summary:  This  notice  reopens  the 

comment  period  for  the  proposed 

revision  to  the  regulations  on  the 

"Marking  of  Toy,  Look-Alike  and 

Imitation  Firearms"  announced  in  the 

Federal  Register  (56  FR  56853)  on 

November  7, 1992. 

OATEt:  Conunents  on  the  proposed 

revisions  must  be  received  no  later  than 

March  17, 1992. 

AODNCSatt:  United  States  Deparbnent 

of  Commerce,  room  4410,  Washington, 

DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT 

Bradford  C.  Brown,  Acting  Chief 

Counsel  for  Technology,  telephone 

number  (202)  377-1984,  FAX  (202)  377- 

0253. 

Dated:  January  10, 1992. 

RolMri  M.  Wliite. 

Under  Secretary  for  Technology. 

(FR  Doc.  92-1248  Filed  1-16-82;  8:45  am) 
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DEPARniENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  700. 785  and  127 

Petition  To  Initiate  Rutemaking; 
Surface  Coal  MMng  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Definitions;  Requirements 
for  Permits  for  SpecM  Categories  of 
Mining;  Coal  Preparation  Plants: 
Performance  Standards;  Extenelon  of 
Comment  Period 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
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action:  Petition  for  rulemaking*, 
extension  of  the  public  comment  period. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  Department  of  the  Interior  (DOI) 
extends  until  January  31, 1992,  the  public 
comment  period  on  a  petition  for 
rulemaking  submitted  pursuant  to  the 
Surface  Mining  Control  and  Reclamation 
Act  (SMCRA  or  the  ACT),  to  amend 
OSKf  s  regulations  governing  offsite  coal 
preparation  plants  The  petition  was 
included  in  the  comments  received  from 
the  Joint  NCA/AMC  Committee  on 
Surface  Mining  Regulations  on  a 
proposed  rule  to  amend  portions  of  the 
permanent  program  regidations 
governing  coal  preparation  plants 
published  in  the  Federal  Register  on 
September  25. 1991  (56  FR  48714).  The 
notice  of  availabihty  of  the  petition  and 
request  for  comment  was  published  in 
the  December  18. 1991,  Federal  Register 
(56  FR  65716). 

DATES:  OSM  will  accept  written 
comments  on  the  petition  until  5  p.m. 
Eastern  time  on  January  31, 1992. 
AODRESSCS:  Mail  comments  to  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Administrative 
Record,  room  5131-L,  1951  Constitution 
Avenue.  NW„  Washington.  DC  20240;  or 
hand  deliver  the  comments  to  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement.  Administrative  Record, 
rdom  5131^  1100  L  Street.  NW., 
Washington.  DC  20240. 
FOA  FUfrraER  INPORMATKM  CONTACT 
Suzanne  Hudak,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington. 
DC  20240;  Telephone:  (202)  208-2700. 
SUPPUMENTARY  INFORMATION:  OSM 
received  a  letter  on  November  22, 1991, 
from  Stuart  A.  Sanderson.  Senior 
Counsel,  and  Harold  P.  Quirin.  Jr.,  Vice 
President  and  Counsel,  representing  the 
Joint  NCA/AMC  Committee  on  Surface 
Mining  Regulations.  Coal  Building.  1130 
17th  St.  NW..  Washington.  DC.  as  a 
petition  for  rulemaking.  The  petitioners 
requested  that  the  agency  propose  for 
comment  a  rulemaking  to  revise  the 
definition  of  "surface  coal  mining 
operations"  at  30  CFR  70a5  so  that  the 
phrase  "at  or  near  the  mine  site"  would 
encompass  coal  processing  and 
preparation  activities  and,  consistent 
with  the  revised  defmition.  to  also 
amend  the  rules  at  30  CFR  785.21  (a)  and 
827.1  by  inserting  the  phrase  "at  or  near 
the  mine  site"  in  those  provisions  where 
appropriate.  The  petition  was  included 
in  the  comments  received  from  the  Joint 
NCA/AMC  Committee  on  a  proposed 
rule  to  amend  portions  of  OSM's 


permanent  program  regulations 
governing  coal  preparation  plants 
published  in  the  Federal  Register  on 
September  25, 1991  (56  FR  48714).  OSM 
published  the  notice  of  availability  of 
the  petition  and  request  for  comment  on 
December  18. 1991  (56  FR  65716). 

The  comment  period  for  the  petition 
was  scheduled  to  close  on  January  17. 
1992.  In  response  to  a  request  for  more 
time  to  submit  public  comments  on  the 
petition.  OSM  is  extending  the  comment 
period  by  14  days.  Comments  will  now 
be  accepted  until  5:00  p.m.  local  time  on 
January  31. 1992. 

Dated:  January  la  1992. 
Brent  Wahlquist, 

Assistanl  Director,  Reclamation  and 
Regulatory  Policy.  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
(FR  Doc.  92-1246  Filed  1-16-92;  a-45  am] 
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30  CFR  Part  935 

Ohio  Regulatory  Program;  Revision  of 
Administrative  Rule 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Proposed  rule;  reopening  of 

public  comment  period. 

SUMMARY:  OSM  is  reopening  the  public 
comment  period  for  Revised  Program 
Amendment  Number  53  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Ohio  has  proposed  further 
revisions  to  one  rule  in  the  Ohio 
Administrative  Code  concerning  the 
characteristics  of  highwalls  which  are 
not  entirely  ehminated  in  areas  to  be 
covered  by  impoundments.  The 
revisions  concern  the  location  of  the 
remaining  vertical  portion  of  the 
highwall  below  the  water  line,  the  flnal 
slope  of  the  reduced  portion  of  the 
highwall,  and  the  vegetative  cover  of  the 
reduced  portion  of  the  highwall. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  February 
18, 1992.  If  requested,  a  public  hearing 
on  the  proposed  amendments  will  be 


held  at  1  p.m.  on  February  1. 1992. 
Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  on  or 
before  4  p.m.  on  February  3, 1992. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  J.  Seibel.  Director,  Columbus 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSM's  Columbus  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Columbus  Field 
Office.  2242  South  Hamilton.  Road, 
room  202.  Columbus.  Ohio  43232. 
Telephone:  (614)  86eM)578. 
Ohio  Department  of  National  Resources. 
Division  of  Reclamation,  1855 
Fountain  Square  Court,  Building  H-3, 
Columbus.  Ohio  43224.  Telephone: 
(614)  265-6675. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  J.  Seibel.  Director, 
Columbus  Field  Office,  (614)  868-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  16. 1982.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11, 935.12. 935.15.  and  935.16. 

II.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  September  10. 1991 
(Administrative  Record  No.  OH-1581), 
Ohio  submitted  proposed  program 
Amendment  Number  53.  "Hie 
amendment  proposed  to  delete  Ohio 
Administrative  Code  (OAC)  section 
1501:13-«-04  paragraph  (H)(2)(e).  This 
paragraph  currently  requires  operators 
to  eliminate  highwalls  in  areas  which 
are  to  be  covered  by  permanent 
impoundments.  In  place  of  this  existing 
provision.  Program  Amendment  Number 
53  proposed  a  new  paragraph  (H)(l)(i)  to 
OAC  1501:13-9-04.  This  new  paragraph 
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would  require  that  the  vertical  portion  of 
any  remaining  highwall  beneath  the 
surface  of  impoundments  shall  be 
located  far  enough  below  the  low-water 
line  of  the  impoundment  to  provide 
adequate  safety  and  access  for  future 
users  of  the  impoundment 

OSM  announced  receipt  of  proposed 
Program  Amendment  Number  53  in  the 
October  2. 1991  Federal  Register  (56  FR 
49856),  and,  in  the  same  notice,  opened 
the  public  hearing  on  the  adequacy  of 
the  proposed  amendment.  The  public 
comment  period  ended  on  November  1, 
1991.  The  public  hearing  scheduled  for 
November  28, 1991  was  not  held 
because  no  one  requested  an 
opportunity  to  testify. 

By  letter  dated  December  17, 1991 
(Ohio  Administrative  Record  No.  OH- 
1617),  Ohio  submitted  Revised  Program 
Amendment  Number  53  containing  four 
further  proposed  revisions  to  OAC 
Section  1501:13-9-04.  The  four  new 
revisions  proposed  in  the  December  17, 
1991,  submission  are  discussed  briefly  < 
below: 

1.  Paragraph  (H)(l)(i): 

Ohio  is  adding  the  statement  that  "For 
permanent  impoundments,  the  vertical 
portion  of  the  remaining  highwall  shall 
also  meet  the  requirements  of  paragraph 
(H)(2)(d)  of  this  rule." 

2.  Paragraph  (H)(2)(d): 

Ohio  is  adding  the  statement  that  "For 
impoundments  where  the  vertical 
portion  of  a  highwall  remains,  the 
vertical  portion  shall  be  located  at  least 
eight  feet  below  the  low-water  line." 

3.  Paragraph  (H)(2)(g): 

Ohio  is  adding  this  new  paragraph  to 
provide  that  the  reduced  portion  of  any 
remaining  highwall  shall  have  a  final 
slope  appropriate  for  the  postmining 
land  use  and  shall  have  a  minimum 
static  safety  factor  of  1.3  or  a  final  slope 
that  is  no  steeper  than  3H:1V,  unless  the 
type  and  permeability  of  the  spoil 
require  a  less  steep  slope  to  ensure 
stability. 

4.  Paragraph  (H)(2)(h):   . 

Ohio  is  adding  the  statement  that, 
"The  face  of  the  reduced  portion  of  any 
highwall  shall  be  vegetated  with  species 
appropriate  for  the  postmining  land 
use." 

in.  ihiblic  Ctmunent  Procedures 

In  accordance  «vith  the  provisions  of 
30  CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  Uie  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 


Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record.  . 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m.  on  February  3, 1992. 
If  no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
vnll  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  pubUc  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  "FOR  FURTHER  INFORMATION 
CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "AOOREStit." 
A  written  summary  of  each  public 
meeting  will  be  make  a  part  of  the 
Administrative  Record. 

List  of  Sub}ects  in  SO  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  lanuary  9. 1902 
CariCCIoM. 

Assistant  Director,  Eastern  Support  Center. 
[FR  Doc  92-1259  Filed  1-16-42:  a-45  am) 
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30  CFR  Part  944 

Utah  Pefmanent  ReQulatory  PraQTMn 

AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

summary:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Utah  permanent  regulatory  program 
(hereinafter,  the  "Utah  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  provisions  of  the  Utah  rules 
pertaining  to  coal  mining  incidental  to 
the  mining  of  other  minerals.  The 
amendment  is  intended  to  revise  the 
Utah  program  to  be  consistent  with  the 
corresponding  Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Utah  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
reauested. 

DATES:  Written  comments  must  be 
received  by  4  p.m..  m.s.t.  February  18. 
1992.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
February  11. 1992.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.s.t.  on  February  3, 
1992. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  hohdays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Albuquerque  Field  Office. 

Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement  625 
Silver  Avenue.  SW.,  suite  3ia 
Albuquerque,  NM  87102,  Telephone: 
(505)  766-1486. 

Utah  Division  of  Oil.  Gas  and  Mining, 
355  West  North  Temple.  3  Triad 
Center,  suite  350,  Salt  Lake  City,  UT 
84180-1203.  Telephone:  (801)  538-5340. 
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FOR  nmTHER  INFORMATION  CONTACT 

Robert  H.  Hagen.  telephone:  (505)  766- 

1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  die  Utah  Program 

On  January  21. 1981.  the  Secretary  of 
the.Interior  conditionally  approved  the 
Utah  program.  General  background 
information  oathe  Utah  program, 
including  the  Secretary's  Hndings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21. 
1981,  Federal  Register  (46  FR  5899]. 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15.  944.16.  and 
944.30. 


39, 


II.  Proposed  Amendment 

By  letter  dated  December  3d,  1991 
(administrative  record  No.  UT-711). 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA.  Utah 
submitted  the  proposed  amendment  in 
response  to  OSM's  30  CFR  732  letter 
dated  February  7. 1990.  regarding  coal 
mining  incidental  to  the  mining  of  other 
minerals.  The  provisions  of  the  Utah 
Coal  Mining  Rules  that  Utah  proposes  to 
amend  are:  R614-100-200.  dehnitions  of 
"cumulative  impact  area."  "cimiulative 
measurement  period."  "cimiulative 
production."  "cumulative  revenue." 
"mining  area."  and  "other  minerals;" 
R614-100-414.  applicability:  R614-106- 
100.  scope:  R614-106-20a  application 
requirements  and  procedures;  R614-106- 
300,  contents  of  application  for 
exemption;  R614-106-400.  public 
availability  of  information;  R614-106- 
500.  requirements  for  exemption;  R614- 
106-600.  conditions  of  exemption  and 
right  of  inspection  and  entry;  R614-106- 
700.  stockpiling  of  minerals;  R614-106- 
600.  revocation  and  enforcement:  R614- 
10&-900.  reporting  requirements;  and 
R614-300-211.  administrative  and 
judicial  review  of  decisions  on  permits. 

in.  PubBc  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  Comments  | 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 


other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  information 
CONTACT"  by  4  p.m.,  m.8.t.  on  February 
3. 1992.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  pubUc 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  imder  "FOR  FURTHER 
INFORMATION  CONTRACT"  All  SUCh 

meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posed  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations,  Surfacing 
mining.  Underground  mining. 

Dated:  January  9, 1902. 

Raymond  L.  Lowrie. 

Assistant  Director,  Western  Support  Center 
(FR  Doc.  92-1280  Filed  1-16-92: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart80 

IAMS-FRL-40S»-«] 

Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated 
Gasoline  and  ConvmtionSI  Gasoline 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  wbrkshop. 

summary:  This  notice  announces  the 
time  and  place  for  a  public  workshop 
related  to  EPA's  development  of  the 
complex  emissions  model  for 
reformulated  gasoline. 
DATES:  The  public  workshop  will  be 
held  on  January  22  and  January  23, 1992. 
It  will  start  at  9  a.m.  each  day  and  will 
continue  until  5  p.m.  the  first  day  and  as 
long  as  necessary  on  the  second  day  to 
complete  the  agenda. 
addresses:  The  public  workshop  will 
be  held  at  the  Best  Western  Domino's 
Farms  Hotel,  3600  Plymouth  Road,  Ann 
Arbor,  Michigan  48105  (telephone  313- 
769-9800).  Interested  parties  may  submit 
written  comments  (in  duplicate  if 
possible)  to  Public  Docket  No.  A-91-02, 
at:  Air  Docket  Section  (LE-131),  U.S. 
Environmental  Protection  Agency, 
Attention:  Docket  No.  A-91-02.  First 
Floor.  Waterside  Mall,  rm.  M-1500. 401 
M  Street,  SW..  Washington.  DC  20460. 
Materials  related  to  diis  rulemaking 
have  been  placed  in  Docket  A-91-02  by 
EPA.  The  docket  is  located  at  the  above 
address  and  may  be  inspected  between 
8:30  a.m.  and  noon  and  between  1:30 
p.m.  and  3:30  p.m..  Monday  through 
Friday.  EPA  may  charge  a  reasonable 
fee  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Michael  Sklar,  Standards 
Development  and  Support  Branch, 
Emission  Control  Technology  Division, 
U.S.  Environmental  Protection  Agency, 
2565  Plymouth  Road,  Ann  Arbor, 
Michigan  48105.  Telephone:  (313)741- 
8817. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  211(k)  of  the  Clean  Air  Act,  as 
amended  *  (Act),  requires  that  EPA 
promulgate  regulations  establishing  the 
requirements  for  a  reformulated  gasoline 
program.  Under  this  program,  gasoline 
would  be  reformulated  to  reduce  the 
emissions  of  gasoline-fueled  vehicles  in 
specified  ozone  nonattainment  areas. 


■  Clean  Air  Act  Amendments  of  1990. 104  Stat 
2399  (1990). 
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Reformulated  gasoline  must  meet 
certain  general  requirements,  including 
restrictions  on  the  oxygen,  benzene,  and 
heavy  metals  content  of  the  gasoline, 
and  on  emissions  of  oxides  of  nitrogen. 
Reformulated  gasoline  must  also  comply 
with  the  move  stringent  of  either  the 
formula  specified  in  section  211(k](3](A), 
or  the  emissions  reduction  performance 
standard  speciHed  in  section 
211(k)(3)(B].  The  performance  standard 
requires  reductions  in  motor  vehicle 
emissions  of  ozone  forming  volatile 
organic  compoimds,  as  well  as 
reductions  in  emissions  of  specified 
toxic  air  pollutants.  Section  211(k) 
contains  various  other  requirements  for 
the  reformulated  gasoline  program,  such 
as  certification  requirements,  credit 
programs,  and  expansion  of  the 
geographic  scope  of  the  program  through 
state  "opt-ins."  A  related  provision, 
section  211(k}(8),  establishes  an  anti- 
dumping program  for  all  areas  not 
included  in  the  reformulated  gasoline 
program. 

To  aid  in  the  promulgation  of  the 
required  rulemaking,  EPA  formed  a 
broad  based  Advisory  Committee 
pursuant  to  the  Federal  Advisory 
Committee  Act,'  and  the  Negotiated 
Rulemaking  Act  of  1990.*  Diiring  the 
regulatory  negotiation  process,  EPA 
issued  a  Notice  of  Proposed  Rulemaking 
on  July  9, 1991  (56  FR  31176).  Shortly 
thereafter,  on  August  16, 1991,  EPA  and 
the  members  of  the  Advisory  Committee 
signed  an  "Agreement  in  Principle" 
embodying  the  members'  concurrence 
on  an  outline  of  the  underlying 
principles  of  the  reformulated  gasoline 
and  anti-dumping  programs.  EPA  is 
currenUy  preparing  a  Supplemental 
Notice  of  Proposed  Rulemaking 
incorporating  many  aspects  of  the 
agreement. 

Generally,  the  agreed  upon 
reformulated  gasoline  program  would 
provide  refiners  with  two  modeling 
options  and  a  testing  option  for 
determining  whether  fuels  sold  in  1995 
and  1996  meet  the  reformulated  gasoline 
requirements.  The  samples  of  these 
modeling  options  (the  simple  model]  will 
be  detailed  in  the  Supplemental 
Proposal  described  above.  The 
agreement  further  committed  EPA  to 
promulgate  a  more  complex  emissions 
model  for  use  as  early  as  1995,  but 
whidi  would  become  mandatory 


*  5  VS.C.  App.  1.  et  seq. 

>  Public  Uw  ioi-e4a 


beginning  in  1997.  Under  the  Agreement, 
EPA  is  to  proposed  regulation 
establishing  this  complex  model  by 
November  30, 1992  and  promulgate  such 
regulations  by  March  1, 1993. 

Public  Workshop 

Pursuant  to  the  Agreement  in 
Principle,  EPA  intends  to  hold  a  series  of 
workshops,  open  to  all  interested 
parties,  to  expedite  the  development  and 
promulgation  of  the  rule  establishing  the 
complex  emission  model.  The  first  such 
workshop  will  be  held  in  Ann  Arbor, 
Michigan,  on  Wednesday,  January  22 
and  Thursday,  January  23.  The 
workshop  will  include  the  following 
topics: 

— Potential  complex  model  fuel 
parameters:  This  topic  will  include  a 
review  and  discussion  of  the  fuel 
parameters  currently  under 
consideration  for  inclusion  in  the 
complex  model  and  the  reasons  for 
expecting  such  parameters  to  influence 
emissions.  Parameters  currently  under 
consideration  include  the  simple  model 
parameters  (oxygen,  RVP,  benzene,  and 
aromatics)  as  well  as  sulfur,  olefins,  T50 
(die  temperature  at  which  50%  of  the 
fuel  sample  evaporates),  T90,  end  point, 
vapor  pressure  at  130*F,  and  dilution 
and  interactive  effects  of  all  considered 
parameters.  This  topic  is  intended  to 
provide  an  opportimity  to  identify 
additional  parameters  that  should  be 
evaluated  for  inclusion  in  the  model. 

— Information  required  to  add  fuel 
parameters  to  the  complex  model:  This 
topic  will  focus  on  the  quantity  and 
quality  of  data  required  to  justify 
inclusion  of  parameters  in  the  complex 
model. 

— Vehicle  testing  requirements:  This 
topic  will  focus  on  the  key  elements  of 
an  authoritative  test  program  for 
individual  parameters. 

— Computational  and  statistical 
procedures  to  develop  1990  model  year 
in-use  emission  effects:  This  topic  will 
discuss  the  appropriateness  of  various 
statistical  analysis  procedures  to 
determine  the  statistical  validity  of 
vehicle  testing  results.  It  will  also 
review  the  procedures  used  to  determine 
expected  in-use  emission  effects  on  the 
1990  model  year  vehicle  fleet  from 
vehicle  testing  data. 

—Computational  and  statistical 
methodology  for  combining  the  results 
of  multiple  studies:  This  topic  will  focus 
on  identifying  methods  to  combine  the 
results  from  separate  studies,  on  the 
appropriate  methods  to  determine 
emission  effects  when  combining 


separate  studies,  and  on  appropriate 
statistical  analysis  procedures  to 
evaluate  the  statistical  significance  of 
effects  determined  by  combining 
separate  studies. 

— Methods  for  coordinating  complex 
model  testing  activities:  This  topic  will 
focus  on  the  scope  of  current  and 
planned  vehicle  testing  activities  in 
support  of  the  development  of  the 
complex  model  and  will  discuss 
methods  and  procedures  to  ensure 
sufHcient  coordination  of  such  activities. 

Public  PaftidpadoD 

As  in  past  rulemaking  actions,  EPA 
strongly  encourages  full  public 
participation  in  the  development  and 
assessment  of  information  that  will  be 
used  in  developing  a  Hnal  rule.  This 
workshop  will  affect  the  methods  used 
by  the  Agency  in  developing  the 
complex  model  rule,  and  EPA  welcomes 
public  input  regarding  which  methods 
should  be  used. 

EPA  will  make  brief  presentations  oi\ 
each  of  the  subjects  listed  above.  After 
EPA's  presentations,  attendees|irill  be 
encouraged  to  make  oral  presentations. 
Questions  will  be  taken  after  each 
presentation.  Any  person  desiring  to 
make  such  a  presentation  at  the  public 
workshop  should  notify  the  contact 
person  listed  above  of  such  intent  at 
least  seven  days  before  the  workshop. 
The  contact  person  also  should  be 
provided  an  estimate  of  the  time 
required  for  the  presentation  of  the 
testimony  and  notification  of  any  need 
for  audio/visual  equipment. 

EPA  suggests  that  enough  copies  of 
the  material  for  presentation  be  brought 
to  the  workshop  for  distribution  to  the 
audience.  EPA  anticipates  attendance  of 
100  to  150  people.  In  addition,  it  will  be 
helpful  for  EPA  to  receive  an  advance 
copy  of  any  material  for  presentation 
before  the  scheduled  workshop  date  so 
as  to  allow  EPA  staff  to  give  such 
material  full  consideration.  Mr.  Charles 
Gray,  Director  of  the  Emission  Control 
Technology  Division  of  EPA's  Office  of 
Mobile  Sources  will  chair  the  workshop. 
The  workshop  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply. 

Dated:  January  13. 1992. 
Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  92-1299  Filed  1-16-92;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  586 
IDocktt  No.  91-22] 

Petition  of  Total  Ocean  Marine 
Services,  Inc.  for  Relief  From 
Conditions  Unfavorable  to  Shipping  in 
the  United  States/Venezuela  Trade; 
Actions  To  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping 

agency:  Federal  Maritime  Commission. 
action:  Notice  of  intent  to  discontinue 
proceeding. ^^ 

summary:  a  recent  maritime  agreement 
concluded  between  the  Government  of 
Venezuela  and  the  Government  of  the 
United  States  would  appear  to  have 
resolved  the  unfavorable  shipping 
conditions  addressed  by  the  proposed 
rule  issued  in  this  proceeding.  The 
Federal  Maritime  Commission  is 
therefore  giving  notice  of  its  intent  to 
discontinue  this  proceeding.  However, 
before  any  such  final  action,  the 
Petitioner  and  other  interested  parties 
can  comment  on  the  discontinuance. 
DATE:  Comments  (original  and  15  copies] 
due  on  or  before  February  14, 1992. 
ADDRESS:  Send  comments  to:  Joseph  C. 
Polking,  Secretary,  Federal  Maritime 
Commission,  1100  L  Street,  NW., 
Washington,  DC  20573,  (202)  523-5725. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  D.  Bourgoin,  General  Counsel. 
Federal  Maritime  Commission,  1100  L 
Street  NW.,  Washington.  DC  20573. 
(202)  523-5725. 
SUPPLEMENTARY  INFORMATION:  On  May 

13, 1991.  the  Federal  Maritime 
Commission  ("Commission"  or  "FMC") 
initiated  this  rulemaking  proceeding 
("proposed  rule")  pursuant  to  section  19 
of  the  Merchant  Marine  Act.  1920,  46 
U.S.C.  876  ("section  19")  in  response  to  a 
petition  ("Petition")  filed  by  Total 
Ocean  Marine  Services,  Inc.  ('Total 
Ocean").  It  appeared  from  the  Petition, 
and  comments  on  the  Petition,  that  the 
laws,  policies  and  practices  ol  the 
Government  of  Venezuela  ("GOV") 
reserved  a  substantial  portion  of  general 
export  and  import  cargo  in  the  United 
States/Venezuela  trade  ('Trade")  to 
carriage  by  national  lines  to  the 
exclusion  of  operators  of  third-flag 
vessels.  In  addition,  it  appeared  that 
agencies  of  the  Government  of 
Venezuela  had  withheld  from  the 
Petitioner  authorization  to  undertake 
operation  as  a  common  carrier  by 
chartering  third-flag  vessels. 

The  proposed  rule  would  adjust  or 
meet  the  apparent  unfavorable 
conditions  by  imposing  a  per  voyage  fee 
upon  certain  named  Venezuelan 
carriers.  Failure  to  pay  the  fee  would 
result  in  suspension  of  a  carrier's  tariffs, 
or  denial  of  access  to  or  clearance  from 


U.S.  ports.  The  effect  of  the  proposed 
rule  would  be  to  meet  unfavorable 
shipping  conditions  by  imposing 
burdens  upon  Venezuelan  carriers 
which  approximate  those  imposed  by 
Venezuelan  law.  regulation,  policy  and 
practice  upon  the  petitioner,  a  potential 
operator  of  third-flag  vessels. 

The  corrective  measures  advanced  in 
the  proposed  rule  would  be  applied  to 
the  following  named  carriers: 
Venezuelan  Container  Line,  C.A. 
("VCL"):  Naviera  Pacifico  C.A. 
("Naviera  Pacifico"):  Compania 
Anonima  Venezolana  de  Navigacion 
("CAVN"):  Maritime  Aragua,  S.A. 
("Maragua  Line");  King  Ocean  Service 
de  Venezuela.  S.A.  ("King  Ocean");  C.A. 
Maritima  Oceanica  Granelera 
( "CAMOGRA"):  Consorcio  Naviero  de 
Occidente  C.A.  ("Conaven");  Naviera 
Lavinel  C.A.;  Naviera  Transpapel.  C.A.; 
Vencaribe  C.A.;  Naviera  Caribana  C.A.; 
Zade,  C.A.;  Naviera  Naviprobo,  C.A.; 
and  Inagua  Line — Naviprobo.* 

The  proposed  rule  was  published  in 
the  Federal  Register  on  May  16, 1991  (56 
FR  22865)  and  the  following  persons 
submitted  comments:  Total  Ocean; 
Shippers  for  Competitive  Ocean 
Transportation  ("SCOT");  Inagua  Lines. 
Inc.  { "Inagua");  CAMOGRA;  Naviera 
Pacifico;  the  Venezuelan  American- 
Chamber  of  Commerce  and  Industry 
("VenAmChain");  American  Transport 
Lines.  Inc.  ("AmTrans"):  King  Ocean; 
CAVN;  and  Camara  Venezolana  de 
Armadores,  the  Venezuelan  Chamber  of 
Shipowners  ("Chamber"  or  "Venezuelan 
Shipowners").*  Comments  were  thus 
filed  either  individually  (or  collectively 
by  the  Chamber)  on  behalf  of  all  of  the 
Venezuelan-flag  carriers  named  in  the 
Proposed  Rule  with  the  exception  of  the 
following:  Vencaribe:  Naviera  Caribana: 
Zade;  and  Naviera  Naviprobo.'  The 


'  The  proposed  rule  indicated  that  the 
CommiMion  was  unable  to  detennine  whether  the 
company  identified  as  "Inagua -Naviprobo"  by  Total 
Ocean  in  its  Petition  was  the  same  as.  or  distinct 
from.  Naviera  Naviprobo  C.A.  Proposed  Rule  at  28. 
n.  2.  Accordingly,  both  Naviera  Naviprobo  and 
"Inagua  Naviprobo"  were  listed  as  separate  and 
distinct  carrier*  In  the  Proposed  Rule.  By  letter  to 
the  Commission  dated  June  17. 1091.  counsel  for 
Inagua  Lines.  Inc.  advised  that  the  tariff  is  issued  by 
Naviera  Naviprobo,  and  that  Inagua  is  only  an 
agent.  Counsel  further  explained  that:  "The  wording 
'Inagua-Naviprobo,'  is  only  the  result  of  an  every 
day  common  expression  resulting  from  the  usage  of 
both  companies  names  combined,  by  customers  in 
the  trade."  Apparently,  Inagua  Lines  is  a  U.S. 
company  operating  third-flag  vessels  and  is  not  a 
Venezuelan-flag  carrier. 

*  The  Chamber  identified  itself  as  an  association 
of  Venexuelan-flag  carriers  in.  inter  alia,  the  trade 
between  the  United  States  and  Venezuela.  The 
seven  members  of  the  Chamber  represented  by  the 
comment  are:  VCL:  TranspapeL  King  Ocean: 
Maragua:  Naviera  Lavinel:  Naviera  Pacifico:  and 
Conaven. 

*  According  to  the  comment  and  letters  submitted 
by  Inagua  Line.  Naviera  Naviprobo  is  a  Venezuelan- 
flag  carrier  serving  the  Trade.  In  the  affidavit  of 


Proposed  Rule  was  supported  by  Total 
Ocean  and  SCOT  and  generally  opposed 
by  Venezuela  shipowner  interests. 

The  Department  of  State  ( "DOS ") 
submitted  letters  dated  July  3, 1991 
("July  3  Letter")  and  August  9, 1991 
("'August  9  Letter").  In  its  August  9 
Letter,  DOS  indicated  that  the  U.S. 
Government  was  in  the  process  of 
proposing  an  agreement  to  the  GOV 
which  it  believed  "*  *  *  would  adjust 
conditions  in  the  trade  in  such  a  manner 
as  to  address  the  underlying  access 
issue  in  the  case  before  the 
Commission."  DOS  also  reaffirmed  the 
request  made  in  the  July  3  Letter  that  the 
Commission  withhold  a  final 
determination  of  Total  Ocean's  Petition 
pending  a  report  on  the  conclusions  of 
the  consultations. 

Subsequently,  an  agreement  between 
the  Government  of  the  United  States 
and  the  GOV  was  concluded  through  an 
exchange  of  diplomatic  notes  dated 
October  15  and  17, 1991.  A  letter  from 
DOS  dated  October  24, 1991  ("October 
24  Letter")  transmitted  copies  of  this 
exchange  of  diplomatic  notes.  DOS 
indicated  in  the  October  24,  Letter  that: 

Under  the  terms  of  the  Agreement,  the 
reserve  cargo  of  the  two  cotmtrie*  shall  be 
available,  on  an  equal  access  basis,  to  the 
maritime  carriers  of  the  two  nations  for 
transport  in  vessels  owned  or  chartered  by 
the  carriers  (including  third-flag  chartered 
vessels). 

The  agreement  is  for  a  two-year  term 
and  excludes  the  defense  cargoes  of 
both  countries.  It  supersedes  a  1983 
bilateral  memorandum  of  understanding 
on  shipping  policy. 

DOS  provided  copies  of  this  exchange 
of  diplomatic  notes.  In  addition,  DOS 
provided  copies  of  two  other  documents 
which  are  relevant  to  this  proceeding. 
One  is  a  letter  bom  Rear  Admiral  Luis 
Antonio  Mareno  Zambrano  of  the  GOV 
Ministry  of  Transportation  and 
Communications  to  Total  Ocean  dated 
October  17, 1991  which  informs  Total 
Ocean  of  the  new  maritime  agreement 
and  which  states: 

*  *  *  we  are  authorized  to  inform  you  that 
your  firm  may  operate  as  of  this  date  in  the 
maritime  trade  between  the  two  countries, 
pursuant  to  the  conditions  hereby. 

The  second  document  is  a  letter  from 
Celia  Benchimol  of  the  Ministry  of 
Transport  and  Communications  to  the 
National  Banking  Council,  dated 
October  18, 1991,  notifying  the  National 
Banking  Council  of  the  "new  commercial 


Salvador  Juan  attached  to  the  comment  of  the   ' 
Venezuelan  Qiamber  of  Shipowners,  Vencaribe. 
Naviera  Caribana  and  Zade  are  said  to  be 
Venezuelan-flag  carriers  with  limited  operations  in 
the  Trade.  See  Juan  AfTidavit  at  5-6. 
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maritime  policy"  and  directing 
Venezuelan  banks  not  to  include 
restrictive  language  in  letters  of  credit 
that  would  require  the  use  of  the  state- 
owned  carrier  or  associated  lines  for 
shipments  in  the  trade  between  the  U.S. 
and  Venezuela. 

Subsequently,  the  Commission 
received  a  letter  &om  Total  Ocean  dated 
November  4, 1991,  responding  to  the 
recent  diplomatic  developments.  Total 
Ocean  acknowledges  the  receipt  of  a 
letter  from  Venezuela's  Ministry  of 
Transport  and  states  that  "•  *  *  it 
appears  that  the  concerns  of  the 
Petitioner  in  this  matter  may  be 
substantially  resolved."  Nevertheless, 
Total  Ocean  appears  to  express 
reservation  over  the  fact  that  the  new 
agreement  will  expire  in  two  years  and 
that  the  authority  (presumably  to 
,  operate  in  the  trade)  contained  in  the 
Mininstry's  letter  to  Total  Ocean  "has 
not  yet  been  put  into  practice  or  tested." 
Total  Ocean  therefore  requests  "that  a 
fmal  ruling  *  *  *  in  this  matter  be  held 
in  abeyance  until  a  later  date  when 
these  and  other  minor  issues  may  be 
resolved."  * 

Finally,  the  Commission  takes  note  of 
recent  accounts  appearing  in  the  trade 
press  which  report  that  Total  Ocean 
inaugurated  a  service  in  the  Trade  in 
December,  1991  utilizing  a  chartered 
third-flag  vessel.  These  reports  provide 
further  indication  that  Total  Ocean  has 
entered  the  Trade  and  that  the  apparent 
unfavorable  shipping  conditions 
described  in  the  Proposed  Rule  may  be 
resolved. 

Accordingly,  based  on  the  diplomatic 
developments.  Total  Ocean's  recent 
letter,  and  press  reports,  it  would  appear 
that  the  unfavorable  shipping  conditions 
described  in  the  Commission's  Proposed 
Rule  have  been  substantially  alleviated. 
The  Commission  therefore  is 
announcing  its  intention  to  discontinue 
this  proceeding  based  on  the  apparent 
resolution  of  unfavorable  shipping 
conditions.  Total  Ocean  and  all  other 
interested  persons  can  comment  on  this 
discontinuance  on  or  before  February 
14, 1992. 

By  the  Commission, 
loseph  C.  PolUiig, 
Secretary. 
"TFR  Doc  92-1217  Filed  1-1  a-«2: 8:46  am) 
Buma  coK  sTto-si-w 


*  Total  Ocean  sent  a  letter  to  the  Commission 
dated  November  13. 1991.  certifying  that  a  copy  of 
the  November  4, 1991  letter  was  aervcd  opon  the 

participants  in  this  proceeding. 


DEPARTMENT  OF  TRANSPORTATION 

Natlofwl  Higliway  Traffte  Safety 
Admlntotration 
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mN2127-AD00 

[Docket  No.  M-5;  NoMoe  101 

Importation  Of  Motor  Vehidee  and 
Equipment  Subfeet  to  Federal  Safety, 
Bumper,  and  Theft  Prevention 
Standarda 

AOENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACnow;  Notice  of  proposed  rulemaking. 

SUMMANV:  This  notice  proposes  two 
important  amendments  to  the  regulation 
governing  importation  of  motor  vehicles 
subject  to  requirements  of  the 
Department  of  Transportation.  The  first' 
is  that  importers  of  motor  vehicles  who 
are  required  to  furnish  bonds  to  NHTSA 
upon  importation  of  nonconforming 
vehicles  be  permitted,  as  an  alternative 
to  furnishing  sureties,  to  furnish  cash 
deposits  or  obligations  of  the  United 
States.  The  proposal  is  intended  to 
facilitate  the  importation  of 
nonconforming  vehicles.  The  second 
proposal  would,  allow  the  importation  of 
vehicles  less  thfui  25  years  old  for 
purposes  of  studies,  provided  the  vehicle 
is  one  of  historical  or  technological 
interest,  and  that  the  importer  is,  and 
has  been  for  5  years  before  entry  of  the 
vehicle,  either  a  tax-exempt  corporation 
or  private  foundation  as  recognized  by 
the  Internal  Revenue  Service.  Under  this 
allowance,  nonconforming  vehicles 
could  be  imported  by  museums  for  static 
display. 

DATIS:  The  comment  closing  date  for 
the  proposal  is  March  2. 1992.  The 
effective  date  of  the  final  rule  would  be 
30  days  after  publication  in  the  Federal 
Register. 

AOORESSes:  Comments  should  refer  to 
Docket  89-5;  Notice  10,  and  be 
submitted  to:  Docket  Section  NITTSA, 
room  5109, 400  Seventh  St.,  SW., 
Washington,  DC  20590.  (Docket  hours 
are  from  9:30  a.m.  to  4  pjn.) 
pon  nmTHER  mFomainoN  coNTAcr. 
Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA  (202-36e-«263). 

auppLEMENTARV  mromiATKM: 

A.  AOowance  of  Surety  Equivalents 

Since  the  initial  regulations  governing 
importation  of  motor  vehicles  subject  to 
the  Federal  motor  vehicle  safety 
standards  became  effective  in  January 
1968,  an  importer  of  a  noncomplying 
vehicle  has  been  required  to  furnish  an 
appropriate  bond  to  ensure  that  the 


vehicle  will  be  brought  into  conformity 
with  all  applicable  Federal  motor 
vehicle  safety  standards,  and,  if  it  is  not. 
tiiat  it  will  be  redelivered  for  export. 
Until  Icmuary  31, 1990,  the  bond  was 
furnished  to  the  U.S.  Customs  Service  as 
part  of  that  agency's  general  importation 
bond  for  payment  of  duty  and 
conformance  with  other  Federal  c. 

regulations. 

Since  the  amendments  made  to  be 
National  Traffic  and  Motor  Vehicle 
Safety  Act  by  Public  Law  100-682,  the 
Imported  Vehicle  Safety  Compliance 
Act  of  1988  (herein  the  1988 
Amendments),  became  effective  at  the 
end  of  January  1990,  the  bond  to  ensure 
conformance  has  become  a  separate 
instrument  no  longer  part  of  the  general 
Customs  bond,  and  is  furnished  direcUy 
to  the  Department  of  Transportation. 

In  implementation  of  the  1968 
Amendments,  NHTSA  provided  for 
Importation  compliance  bonds  in  49  CFR 
591.6(f)  in  the  form  shown  in  appendix 
A,  and  591.5(g)  in  the  form  shown  in 
appendix  B.  Initially,  bonding 
companies  were  reluctant  to  serve  as 
sureties  because  of  their  lack  of 
familiarity  with  the  DOT  bonds,  and 
prospective  importers  foimd  it  difficult 
to  obtain  them  for  the  importation  of 
their  vehicles.  Although  the  situation     - 
has  improved  in  general,  as  sureties 
have  become  more  familiar  with 
bonding  requirements,  the  situations 
tend  to  differ  at  the  smaller  ports  of 
entries  where  importation  of  vehicles  is 
infrequent.  NHTSA  on  one  occasion  did 
accept  a  cash  deposit  from  an  importer 
in  lieu  of  a  bond,  when  the  importer 
pointed  out  that  Customs  itself  can 
accept  cash  or  securities  of  the  United 
States  under  bond,  as  an  alternative  to 
providing  a  surety. 

The  agency  has  tentatively  decided 
that  this  alternative  should  be 
formalized  through  an  amendment  to 
part  691.  It  believes  that  such  an 
amendment  might  relieve  an  imintended 
impediment  to  the  importation  of  motor 
vehicles  when  an  importer  is  unable  to 
find  a  bonding  agency  willing  to  serve 
as  surety  on  DOT  bonds.  The  beneflt  to 
DOT  is  Uiat  it  directiy  holds  tiie  security 
for  a  vehicle,  and  will  not  have  to  go  to 
an  outside  entity  to  foreclose  on  the 
bond  in  the  event  the  terms  of  entry  are 
forfeited. 

SpeciCcally.  an  importor  could 
provide  a  bond  directiy  to  DOT.  and,  as 
surety,  could  submit  United  States 
money,  bonds  (except  for  savings 
bonds),  certificates  of  indebtedness,  and 
Treasury  notes  or  bills  in  an  amoimt 
equal  to  the  amount  of  the  bond.  At  the 
time  of  deposit  of  any  obligation  other 
than  money  the  importer  would  execute 
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a  power  of  attorney  authorizing  NHTSA, 
in  the  event  of  default,  to  sell  the 
obligation  and  retain  the  proceeds.  A 
form  of  power  of  attorney  is  proposed  as 
appendix  C.  NHTSA's  proposal  is  based 
upon  the  similar  Customs  regulation.  19 
CFR  113.40.  I 

B.  Possible  Expansion  of  Categories  of 
Importation  Under  Section  108(i) 

The  1988  Amendments  have 
significantly  restricted  the  importation 
of  motor  vehicles  that  were  previously 
admissible  for  purposes  other  than 
general  on-road  use.  Before  January  31. 
1990,  NHTSA  and  the  U.S.  Customs 
Service  had  joint  authority  to  allow  the 
temporary  admission  into  the  United 
States  of  any  motor  vehicle  in  use  (15 
U.S.C.  1397(b)(4)).  Pursuant  to  this 
authority,  NHTSA  and  Customs  allowed 
nonconforming  motor  vehicles  to  be 
imported  "solely  for  the  purpose  of 
show,  test,  experiment,  competition, 
repair  or  alteration."  (19  CFR 
12.80(b)(l)(vii)).  However,  section 
1397(b)(4)  was  repealed  by  the  1988 
Amendments,  which  added  section 
1397(j).  This  new  section  contains 
allowances  comparable,  but  not 
identical,  to  those  contained  in  19  CFR 
12.80.  It  permits  the  admission  of 
nonconforming  vehicles  and  equipment, 
without  a  time  limitation,  but  only  "upon 
such  terms  and  conditions  as  [NHTSA] 
may  Hnd  necessary  solely  for  the 
purpose  of  research,  investigation, 
studies,  demonstrations  or  training,  or 
competitive  racing  events."  Congress 
did  not  include  the  categories  of  "show," 
and  "repair  or  alteration"  among  the 
specific  purposes  for  which  a 
nonconforming  vehicle  could  be  entered, 
and  the  legislative  history  afforded  no 
explanation.  In  enforcing  the  1988 
Amendments  since  January  31, 1990,  the 
agency  has  found  a  continued  need  of 
importers  to  bring  their  cars  to  the 
United  States  for  repairs  and  alteration, 
and  a  continued  desire  in  the  public  to 
import  cars  for  purposes  of  show.  The 
agency  promised  in  a  previous  notice  to 
review  these  questions. 

1.  Repair  or  Alteration 

To  date,  importers  who  wish  to  bring 
in  nonconforming  vehicles  for  repair  or 
.  alteration  have  been  found  to  qualify 
under  other  provisions  of  the  Safety  Act 
and  part  591.  Most  firequently,  these 
importers  have  been  citizens  of 
countries  other  than  the  United  States, 
and  have  been  able  to  import  their 
vehicles  as  nonresidents,  pursuant  to  49 
CFR  591.5(d).  If  the  importer  does  not 
qualify  for  the  nonresident  exception, 
and  the  vehicle  wiJU  be  exported 
immediately  upon'completion  of  the 
repairs  to  it,  NHTSA  has  al  owed  its 
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temporary  importation  pursuant  to 
S  591.5(c),  the  declaration  that  the 
vehicle  is  being  importer  for  export,  and 
bears  a  label  or  tag  to  that  effect.  In  a 
third  category  of  cases,  the  vehicle  was 
found  to  be  one  needing  completion, 
rather  than  repair  or  alteration,  and 
eligible  for  entry  as  a  vehicle  requiring 
further  manufacturing  operations  to 
perform  its  assigned  function,  under 
S  591.5(e).  Thus,  experience  to  date  does 
not  indicate  that  demonstrable  hardship 
has  been  caused  by  a  lack  of  a  specific 
statutory  allowance  for  repairs  or 
alteration. 

2.  Show 

The  agency  has  previously  stated  (54 
FR  at  17778  and  55  FR  40876)  that 
§  591.5(j)  does  not  preclude  original 
vehicle  manufacturers  who  import 
nonconforming  vehicles  for  display  at 
auto  shows  to  gauge  public  reaction  to 
new  styling  or  engineering  features  from 
declaring  that  such  importation  is  for 
"research"  or  "demonstrations."  But  in 
the  absence  of  speciHc  authority  from 
Congress  to  allow  importations  for  Aow 
or  display,  the  agency  has  adopted  and 
maintained  a  conservative  attitude 
towards  entities  other  than  original 
vehicle  or  vehicle  equipment 
manufacturers  who  wish  to  import 
nonconforming  vehicles  for  display.  In 
short,  under  the  1988  Amendments,  it 
has  refused  to  allow  them. 

In  commenting  on  a  previous  notice  of 
proposed  rulemaking,  the  law  firm  of 
Pillsbury,  Madison  &  Sutro  requested 
that  S  591.5(j)  be  expanded  to  allow 
importation  for  an  additional  purpose, 
display,  in  order  to  be  consistent  with 
EPA  requirements.  The  law  firm  argued 
that  the  1988  Amendments  provide 
sufficient  safeguards  against  abuse  of  a 
display-only  exemption,  and  that 
NHTSA  could  provide  that  the  vehicle 
not  be  sold  until  an  appropriate 
certificate  of  conformity  was  received. 
NHTSA  responded  to  the  law  firm  that 
it  would  review  the  issue  raised. 

Since  the  new  restrictions  went  into 
effect,  efforts  have  been  made  to  import 
examples  of  the  East  German  Trabant 
as  a  historical  vehicle  for  display 
purposes,  either  by  individuals 
purporting  to  represent  "museums"  or 
who  wish  to  donate  the  cars  to 
museums.  Efforts  have  also  been  made 
to  import  vehicles  for  "show"  which  are 
of  current  or  recent  production  such  as 
the  Porsche  959,  but  whose 
manufacturers  have  chosen  not  to 
certify  them  for  sale  in  the  United 
States.  Because  these  vehicles  are  not 
substantially  similar  to  certified 
vehicles,  may  not  be  readily  capable  of 
being  brought  into  compliance,  and  have 
not  been  the  subject  of  petitions,  they 


are  not  presently  eligible  for  entry  under 
§  591.5(0.  Offers  have  been  made  to 
render  such  vehicles  incapable  of 
operation,  and  to  display  them  under 
conditions  of  static  display,  in 
"museums"  or  in  vehicle  showrooms. 

Section  108(i)  indirectly  addresses  the 
display  issue  by  permitting  the  entry 
without  conformance  of  any  vehicle 
whose  age  is  25  years  or  greater.  This 
permits  the  unrestricted  importation  of 
vehicles  that  were  not  sold  in  the  United 
States,  and  allows  them  to  retain  their 
original  character  without  modification 
to  U.S.  requirements.  However,  the 
vehicles  for  which  entry  have  been 
sought  for  display  are  less  than  25  years 
old.  Since  no  specific  allowance  has 
been  provided  for  importation  for  show 
or  display,  the  question  is  whether  any 
of  the  five  purposes  added  by  the  1988 
Amendments  can.  in  the  context  of 
Congress's  seemingly  intentional 
omission  of  the  term  "show",  be 
reasonably  interpreted  as  allowing 
importation  of  nonconforming  motor 
vehicles  for  the  purpose  of  show  or 
display.  Certainly  "competitive  racing 
events"  does  not  connote  a  static 
display.  "Research"  and 
"investigations"  indicate  that  the 
purpose  of  importation  is  test  or 
experiment.  NHTSA  does  not  believe 
that  it  can  fairly  interpret 
"demonstrations  or  training"  to 
encompass  static  display;  a 
"demonstration"  of  a  motor  vehicles  has 
traditionally  involved  exhibiting  its 
operation  or  use,  both  in  the  showroom 
and  on  the  road.  "Studies",  as  defined 
by  The  Random  House  Dictionary  of  the 
English  Language  (1967).  means  "a 
personal  effort  to  gain  knowledge."  The 
primary  meaning  of  the  word  "study"  is 
"the  application  of  the  mind  to  the 
acquisition  of  knowledge."  The  static 
display  of  a  vehicle  or  equipment  item 
could  form  a  basis  for  the  acquisition  of 
knowledge  if  that  vehicle  or  equipment 
item  were  of  historical  or  technological 
significance.  Therefore,  the  agency  has 
tentatively  concluded  that  it  may  be  in 
the  public  interest  to  admit  vehicles 
whose  age  is  less  than  25  years  if  their 
importation  can  be  demonstrated  to 
enhance  the  acquisition  and  application 
of  knowledge,  that  is  to  say.  that  they 
merit  admission  because  they  are  of 
historical  or  technological  interest. 

The  agency  believes  that  this 
interpretation  of  "studies"  is  in 
accordance  with  the  purposes  of  both 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)  and  the  1988 
Amendments.  The  stated  purpose  of  the 
Act  is  to  reduce  accidents  involving 
motor  vehicles,  and  deaths  and  injuries 
to  persons  resulting  from  such  accidents. 
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However,  section  108U),  added  m  1988. 
represents  a  concession  by  Congress 
that  the  interests  therein  enumerated, 
which  are  not  safety-related,  m^t 
justify  the  importation  and  use  of 
vehicles  without  requiring  their 
conformance,  and  provides  the 
Administrator  with  discretionary 
authority  to  allow  importation  under 
such  terms  and  conditions  as  may  be 
found  necessary  for  the  purpose  of  these 
interests.  Thus,  the  importation  of 
vehicles  for  static  display  by  a  category 
of  importer  other  than  original 
maniifacturer  does  not  perse  undermine 
the  purposes  of  Congress.  These 
ptuposes  can  be  undermined,  however, 
by  importations  under  subterfuge,  where 
the  hidden  but  real  intent  of  the  importer 
is  to  operate  the  vehicle  on  the  public 
roads  for  his  or  her  private  enjoyment. 
This  is  NHTSA's  primary  concern.  The 
agency  has  no  power  to  seize  a  vehicle 
entered  under  false  pretenses,  and  the 
maximum  dvil  penalty  it  can  impose  on 
a  private  importer  whose  declaration  is 
not  confirmed  by  conduct  subsequent  to 
entry  is  lunited  to  $1,000  per  vehicle. 

As  NHTSA  analyses  it,  thee  are  two 
components  relevant  to  importation  of  a 
vehicle  or  equipment  item  for  "studies": 
the  vehicle  or  item,  and  the  nature  of  the 
importer.  Occasionally,  NHTSA  is 
approached  by  a  prospective  vehicle 
importer  who  offers  to  remove  the 
engine  if  importation  will  be  allowed. 
Aside  from  the  problems  of  enforcement 
that  this  would  present  (and  NHTSA 
has  not  allowed  it),  NHTSA  believes 
that  if  a  vehicle  is  of  su^icient  historical 
or  technological  interest  to  be  admitted 
for  "studies",  its  character  must  not  be 
altered.  Although  such  offers  are  well- 
meaning,  NHTSA  has  no  intention  of 
requiring  the  alteration  of  a  motor 
vehicle  by  removal  of  its  engine  or  other 
parts. 

The  agency  has  considered  what 
types  of  motor  vehicles  or  equipment 
might  be  considered  to  have  sufficient 
historical  or  technological  interest  to  be 
admitted  for  "studies".  Some  examples 
come  to  mind.  A  vehicle  less  than  25 
years  of  age  and  which  is  no  longer  in 
production  may  be  said  to  have  entered 
history.  The  admission  and  exhibition  of 
the  recently  discontinued  Trabant  might 
be  instructive  as  to  comparative 
manufacturing  sophistication  between 
the  more  advanced  industrial  nations 
and  the  lesser  developed  ones. 
Prototypes  or  early  production  examples 
of  radial  tires,  which  originated  in 
Europe,  or  experimental  headlamps 
found  on  motorshow  cars,  are  examples 
of  nonconforming  equipment  items  that 
might  be  eligible  for  "studies". 


As  previously  noted,  these 
importation  requirements  would  not 
apply  to  manufacturers  of  motor 
vehicles  or  equipment  whose  products 
are  certified  for  sale  in  the  United 
States.  If  importation  were  sought  for 
"studies"  by  a  person  other  than  a 
certifying  manufacturer,  the  written 
request  already  required  before  entry 
would  be  supplemented  by  additional 
information  supporting  the  request  and 
the  prospective  importer  would  bear  the 
burden  of  persuasion.  The  agency  is  not 
proposing  criteria  as  to  what  may 
qualify  as  "historical"  or  "technological 
interest",  as  it  wishes  to  afford 
prospective  importers  flexibility  in 
making  their  arguments.  However, 
comments  are  solicited  on  whether 
criteria  should  be  adopted  and,  if  so, 
what  those  criteria  should  be. 

TTie  second  component  to  be 
considered  is  the  nature  of  the  Importer. 
It  has  tentatively  decided  that  the 
purpose  of  "studies"  is  more  likely  to  be 
achieved  if  the  importer  is  an  institution 
providing  an  opportimity  for  the 
acquisition  of  knowledge,  such  as  a 
museum  or  educational  institution.  In 
general,  these  are  businesses  organized 
other  than  for  profit.  Therefore,  the 
agency  tentatively  concludes  that  in 
order  to  qualify  as  an  importer  for 
studies,  an  importer  must  be  either  a 
corporation  or  foundation  that  has  been 
recognized,  for  at  least  5  years  before 
the  date  of  entry  of  the  vehicle,  by  the 
Internal  Revenue  Service  under  the 
Internal  Revenue  Code,  as  one 
quahfying  for  lax  exempt  status  as  a 
section  501(c)(3)  corporation  or 
foundation,  or  a  section  509  private 
foundation.  A  section  501(c)(3)  or 
section  509  entity  is  one  that  is 
"organized  and  operated  exclusively  for 

•  •  *  scientific  testing  for  public  safety, 

*  *  *  or  educational  purposes,  *  *  *  no 
part  of  the  net  earnings  of  which  inures 
to  the  benefit  of  any  private  shareholder 
or  individual  •  ♦  *."  This  would  include 
universities  and  municipal  museums.  To 
discourage  the  creation  of  entities  for 
the  sole  purpose  of  importing  a  vehicle 
under  section  108(j),  the  agency  is 
proposing  that  importers  of  such 
vehicles  demonstrate  that  they  have 
been  recognized  as  a  tax-exempt  entity 
under  section  501(c)(3)  or  section  509  by 
the  Internal  Revenue  Service  for  at  least 
5  years  before  the  date  of  entry.  A 
special  exception  would  be  made  if  the 
importer  is  the  National  Museum  of 
History  and  Technology  of  the 
Smithsonian  Institution.  An  importer  for 
studies  could  not  sell  or  otherwise 
dispose  of  the  vehicle  until  it  passed  the 
age  required  for  conformity  of 
nonconforming  vehicles,  25  years. 


In  summary,  a  prospective  imfrarter 
for  studies,  other  than  a  certifying 
manufacturer,  would  submit  a  written 
request  to  the  Administrator,  in  advance 
of  importation,  presenting  its  views  why 
the  vehicle  for  which  request  is  made  is 
of  historical  or  technological  interest, 
and  why  its  admission  would  be  for  the 
purpose  of  studies.  The  importer  would 
also  be  required  to  submit  proof  of  its 
tax-exempt  status,  and  that  the  status 
had  existed  for  at  least  5  years  before 
the  date  of  its  letter.  FinaUy,  the 
importer  would  have  to  agree  that  It 
would  not  sell,  lease,  or  transfer  either 
title  to,  or  possession  of,  the  vehicle 
until  it  was  25  years  old.  The  agency 
would  consider  any  failure  to  comply 
with  the  terms  of  entry  to  be  a  violation 
of  the  Vehicle  Safety  Act  for  which  a 
civil  penalty  could  be  imposed,  and,  if 
occurring  immediately  after  entry,  to 
constitute  entry  under  a  false 
declaration  subject  to  the  civil  and 
criminal  sanctions  of  18  U.S.C.  lOfH. 

The  agency  had  considered  adopting  a 
requirement  under  which  a  vehicle 
produced  by  a  manufacturer  doing 
business  in  the  United  States  could  only 
be  imported  b^  that  manufacturer's 
being  the  best  judge  of  its  historic  or 
technological  significance.  However,  by 
restricting  importations  for  studies  to 
corporations  or  foundations  whose  tax 
exempt  status  has  been  recognized  by 
the  United  States  for  not  less  than  '5 
years.  The  agency  hopes  to  minimize 
attempts  to  evade  its  regulations.  The 
clear  intent  of  the  1988  Amendments  is 
that  individuals  shall  not  import 
nonconforming  vehicles  for  their  own 
private  enjoyment  on  the  public  roads 
unless  they  are  capable  of  being  brought 
into  conformity,  as  determined  by  the 
Administrator,  and  unless  they  have,  in 
fact,  been  conformed. 

C  Further  Importation  Issues  Under 
Section  5913(j) 

Chrysler  Corporation  has  raised  a 
question  that  also  bears  upon  the 
interpretation  of  S  591. 5(j).  Section 
591.5(j)(3)  requires  that  the  importer  of  a 
nonconforming  vehicle  admitted  for 
research,  investigations,  studies, 
demonstrations  or  training,  or  for 
competitive  racing  events,  provide  the 
Administrator  with  documentary  proof 
of  export  or  destruction  not  later  than  30 
days  following  the  end  of  the  period  for 
which  the  vehicle  has  been  admitted 
into  the  United  States.  In  commenting  on 
this  requirement  when  it  was  proposed, 
Chr^'sler  asked  whether  the 
destructibility  requirement  would  be 
satisfied  by  rendering  a  vehicle 
permanently  inoperable  before  donation 
for  educational  purposes  to  a  bona  fide 
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educational  institution.  NHTSA 
responded  in  the  final  rule  to  that 
proposal  that  it  would  consider 
Chrysler's  question  regarding 
destructibility  at  the  same  time  that  it 
addressed  the  question  of  display. 

With  respect  to  inoperability  as  a 
substitute  for  destruction  prior  to 
donation.  Chrysler  is  really  asking  two 
questions:  Whether  inoperability  of  a 
nonconforming  vehicle  removes  the 
threat  it  may  present  to  the  public 
safety,  and,  whether  the  importer  may 
transfer  title  to  it. 

7.  Whether  Rendering  a  Vehicle 
Inoperable  Removes  a  Threat  to  the 
Public 

In  requesting  an  interpretation. 
Chrysler  did  not  offer  a  definition  of 
inoperable.  The  clearest  example  of 
inoperability  is,  of  course,  removal  of  a 
vehicle's  source  of  propulsion.  Other 
examples  of  inoperability  also  come  to 
mind  that  do  not  involve  disabling  the 
power  source,  such  as  removal  of 
wheels  and  tires,  or  the  vehicle  body. 
Past  experience  has  led  NHTSA  to 
question  whether  any  vehicle  can  be 
made  permanently  inoperable.  This 
experience  concerns  the  disposition  of 
surplus  M151  vehicles.  Because  of  the 
rollover  tendency  manifested  by  these 
vehicles  when  they  are  improperly 
driven,  it  has  been  the  policy  of  the 
Department  of  Defense,  with  the 
concurrence  of  this  agency,  to  disable 
the  vehicles  at  the  end  of  their  service 
life,  and  to  dispose  of  them  for  salvage. 
This  has  involved  cutting  the  vehicles 
into  two  sections,  yet  instances  have 
arisen  where  the  vehicles  are  welded 
together  and  sold  for  on  road  use.  Even 
a  vehicle  that  has  been  completely 
disassembled  into  its  component  parts 
can  be  reassembled  in  time. 

2.  Whether  an  Importer  May  Transfer 
Title  \ 

The  1988  Amendments  are  silent  as  to 
whether  an  importer  under  §  591.5{j) 
may  transfer  title  to  a  vehicle  after  its 
importation.  Although  it  could  be  argued 
that  such  a  transfer  is  permissible  if  its 
purpose  will  enable  the  transferee  to 
accomplish  one  of  the  purposes  of 
S  591 .5(j).  the  direct  authority  of  the 
Amendments  does  not  reach  the 
transferee  because  the  transferee  is  not 
the  importer  of  the  vehicle.  Thua  the 
conduct  ot  the  transferee  is  not  subject 
to  the  jurisdiction  of  the  agency,  and  it 
may  engage  in  conduct  with  impunity 
that  mi^t  have  been  forbidden  the 
transferor,  such  as  operation  of  a 
vehicle  on  the  public  roads  without  the 
agency's  permission.  Because  the 
agency  has  no  definition  of 
inoperability,  and  cannot  control  the 


actions  of  a  transferee,  it  will  not  accept 
transfer  of  an  "inoperable"  vehicle  as  a 
substitute  for  a  vehicle's  export  or 
destruction.  However,  it  has  no 
objection  to  the  export  of  a  section  108{j) 
vehicle,  its  subsequent  transfer  of  title, 
and  its  reimportation  by  the  transferee 
for  a  purpose  consistent  with  section 
108(j). 

Rulemaking  Analyses 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  economic 
impacts  of  this  proposal  and  has  made  a 
determination  that  it  is  not  major  within 
the  meaning  of  Executive  Order  12291 
nor  signiHcant  under  Department  of 
Transportation  policies  and  procedures. 
There  is  no  substantial  impact  upon  a 
major  transportation  safety  program, 
and  the  action  does  not  involve  any 
substantial  public  interest  or 
controversy.  There  would  be  no 
substantial  effect  on  state  and  local 
governments  who  purchase  new 
vehicles  since  the  affected  vehicles 
would  not  be  imported  for  resale. 
Therefore,  preparation  of  a  full 
regulatory  evaluation  is  not  warranted. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  proposed  rule  in  relation 
to  the  Regulatory  Flexibility  Act.  Since 
the  impact  of  this  proposed  rule  would 
be  minimal,  I  certify  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  Accordingly, 
no  initial  regulatory  flexibility  analysis 
has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  agency  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposed 
rule  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  proposed 
rule  would  not  have  a  significant  effect 
upon  the  environment. 

Paperwork  Reduction  Act 

The  declaration  requirements  and 
submittal  of  written  statements  to 
NHTSA  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 


CFR  part  1320.  However,  they  were 
previously  approved  by  OMB  for 
inclusion  in  S  591.6  in  the  final  rule 
published  on  September  29. 1989  (OMB 
Appi;oval  Number  2127-0002). 

list  of  Subjects  in  49  CFR  Part  591 

Imports,  motor  vehicle  safety,  motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  title  49  Code  of  Federal 
Regulations  part  591  is  amended  as 
follows: 

1.  The  authority  section  would 
continue  to  read: 

Authority:  Public  Law  100-562. 15  U.S.C. 
1401, 1407. 1912. 1916,  2022, 2027;  delegations 
of  authority  at  49  CFR  1.50  and  501  .a 

§591.6   (Amtndedl 

2.  In  §  591.6(g)(1).  the  introductory 

''  phrase  of  the  fotulh  sentence,  beginning 
"If  use  on  the  public  roads"  and  ending 
with  "is  imported"  would  be  revised  to 
read:  "With  respect  to  any  vehicle  or 
equipment  item  imported  pursuant  to 
§§  591.5(j)(l)  (i).  (ii).  or  (iv).  if  use  on  the 
public  roads  is  an  integral  part  of  the 
purpose  for  which  the  vehicle  or 
equipment  item  is  imported," 

§591.5    [Amended] 

3.  Section  591.5(g)(2)  would  be 
redesignated  591.5(g)(3),  and  new 

S  591.5(g)(2)  would  be  added  to  read  as 
follows: 

(2)  A  declaration  made  pursuant  to 
S  591.5{j)  (2)(i)  and  5  591.5  (j)(l)(iii)  shall 
be  accompanied  by  a  letter  from  the 
Administrator  authorizing  importation 
pursuant  to  those  sections.  In  addition  to 
the  matters  contained  in  paragraph 
(g)(1)  of  this  section,  the  importer's 
written  request  shall  explain  why  the 
vehicle  or  equipment  item  is  of  historical 
or  technological  interest,  and  describe 
the  studies  for  which  its  importation  is 
sought  The  importer,  if  other  than  the 
National  Museum  of  History  and 
Technology,  Smithsonian  Institution, 
shall  also  provide  a  copy  of  the 
Determination  Letter  from  the  Internal 
Revenue  Service  approving  the 
importer's  status  as  a  tax-exempt 
corporation  or  foundation,  or  private 
foundation,  under  26  U.S  C.  501  (c)(3)  or 
509  respectively.  The  time  between  the 
date  of  the  Letter  and  the  date  of  the 
importer's  written  request  to  the 
Administrator  shall  be  not  less  than  5 
years.  The  importer  shall  also  provide  a 
statement  that  it  shall  not  sell,  or 
transfer  possession  or,  or  title  to,  the 
vehicle,  or  license  it  for  use,  or  operate  it 
on  the  public  roads,  until  the  vehicle  is 
25  or  more  years  old. 
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§591.7   [Amended] 

4.  Section  591.7(6)  would  be  added  to 
read  as  follows: 

(d)  No  vehicle  or  equipment  item  may 
be  imported  pursuant  to  §  591.5(i)(l)(iii) 
and  (j}(2)(i)  unless  its  importer  has  been 
recognized  by  the  United  States  for  not 
less  than  5  years  prior  to  the  date  of  its 
written  request  imder  S  591.6(g)(2]  as  a 
tax-exempt  corporation  or  foundation, 
or  private  foundation,  under  26  U.S.C. 
501(c)(3)  or  509,  respectively,  or  unless 
the  importer  is  the  National  Museum  of 
History  and  Technology,  Smithsonian 
Institution. 

5.  A  new  S  591.10  would  be  added  to 
read  as  follows: 

$591.10    Off  er  Of  cash  deposits  or 
obligatlcns  of  the  IJnitcd  States  In  lieu  of 
sureties  on  tionds. 

(a)  In  lieu  of  sureties  on  any  bond 
required  under  §  591.6(c)  of  this  part,  an 
importer  may  offer  United  States  money. 
United  States  bonds  (except  for  savings 
bonds),  United  States  certiHcates  of 
indebtedness,  Treasury  notes,  or 
Treasury  bills  in  an  amount  equal  to  the 
amount  of  the  bond. 

(b)  At  the  time  the  importer  deposits 
any  obligation  of  the  United  States, 
other  than  United  States  money,  with 
the  administrator,  (s)he  shall  deliver  a 
duly  executed  power  of  attorney  and 
agreement,  in  the  form  shown  in 
appendix  C  of  this  part,  authorizing  the 
Administrator  or  delegate  of  the 
Administrator,  in  case  of  any  default  in 
the  performance  of  any  of  the  conditions 
of  the  bond,  to  sell  the  obligation  so 
deposited,  and  to  apply  the  proceeds  of 
sale,  in  whole  ot  in  part,  to  tiie 
satisfaction  of  any  penalties  for 
violations  of  15  U.S.C.  1397.  and  15 
U.S.C.  1916  arising  by  reason  of  default. 

(c)  If  the  importer  deposits  money  of 
the  United  States  with  the 
Administrator,  the  Administrator  or 
delegate  may  apply  the  cash,  in  whole 
or  in  part,  to  the  satisfaction  of  any 
penalties  for  violations  of  15  U.S.C.  3197, 
and  15  U.S.C.  1916  arising  by  reason  of 
default. 

7.  Appendix  C  would  be  added  to  part 
591  to  read  as  follows: 

Appendix  C — Power  of  Attorney  and 
Agreement 

does  constitute  and 


undersigned  to  collect  or  to  sell,  assign, 
and  transfer  the  securities  described 
below  as  follows: 


appoint  the  Administrator  of  the 
National  Highway  Traffic  Safety 
Administration,  United  States 
Department  of  Transportation,  or 
delegate,  as  attorney  for  the 
undersigned,  for  and  in  the  name  of  the 


Title 


Ma- 
tures 


Int. 
rate 


Denom. 


COM- 
Seri         pon/ 
al «       regis- 
tered 


The  securities  having  been  deposited  by 
it  as  security  for  the  performance  of  the 
agreements  undertaken  in  a  bond  with 
the  United  States,  executed  on  the  date 

of ,  199 ,  the  terms  and 

conditions  of  which  are  incorporated  by 
reference  into  this  power  of  attorney 
and  agreement  and  made  a  part  hereof. 
The  imdersigned  agrees  that  in  case  of 
any  default  in  the  performance  of  any  of 
the  agreements  the  attorney  shall  have 
full  power  to  collect  the  securities  or  any 
part  thereof,  or  to  sell,  assign,  and 
transfer  the  securities  or  any  part 
thereof,  or  to  sell,  assign,  and  transfer 
the  securities  of  any  part  thereof  at 
public  or  private  sale,  without  notice, 
free  frojn  any  equity  of  redemption  and 
without  appraisement  or  valuation, 
notice  and  right  to  redeem  being  waived 
and  to  apply  the  proceeds  of  the  sale  or 
collection  in  whole  or  in  part  to  the 
satisfaction  of  any  obligation  arising  by 
reason  of  default.  The  tmdersigned 
further  agrees  that  the  authority  granted 
by  this  agreement  is  irrevocable.  The 
undersigned  ratifies  and  confirms 
whatever  the  attorney  shall  do  by  virtue 
of  this  agreement.  Witnessed  and  signed 

this day  of . 

19 . 


Before  me.  the  undersigned,  a  notary 
public  within  and  for  the  Coimty  of 

in  the  State  of 

,  personally  appeared 

.  and  acknowledged  the 


execution  of  the  foregoing  power  of 
attorney. 

Witness  my  hand  and  notarial  seal 

this day  of 

199 

[Notarial  seal] 

Notary  Public 


Issued  on:  September  30. 1991.  - 

WiUiam  A.  Boehiy. 

Associate  Administrator  for  Enforcement. 

(FR  Doc.  92-538  FUed  1-10-92: 8:45  am] 
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DEPARTMENT  OF  THE  INTERK>R 
Fish  and  WiMHfe  Service 
SO  CFR  Part  17 

Endangered  and  Threatened  WildHf  e 
and  Plants;  Public  Meeting,  Public 
Hearing  and  Extension  of  Comment 
Period  on  Proposed  Endangered 
Status  for  the  Lee  County  Cave  Isopod 
(Urceus  usdagaiun) 

RIN  1018-A366 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule;  public  meeting 
and  public  hearing  and  reopening  of 
comment  period. 

SUHMARy:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  under  the  Endangered 
Species  Act  of  1973  (Act),  gives  notice 
that  a  public  meeting,  followed  by  a 
public  hearing,  will  be  held  on  the 
proposed  endangered  status  for  the  Lee 
County  cave  isopod  (Lirceus  usdagaiun) 
The  meeting  will  provide  an  opportunity 
for  an  informal  exchange  of  information 
between  the  Service  and  the  public  The 
hearing  will  allow  all  interested  parties 
to  submit  oral  or  written  comments  on 
the  proposal.  The  comment  period  for 
the  original  proposed  rule,  published  in 
the  Federal  Renter  of  November  15, 
1991  [56  FR  58026],  closes  on  January  14, 
1992.  That  comment  period  is  now 
reopened  until  February  21. 1902. 

dates:  The  public  meeting  and  hearing 
will  be  held  on  Thursday.  February  6. 
1992.  from  7  to  9:30  p.m.  in  Jonesville, 
Lee  County.  Virginia.  Written  comments 
must  be  received  from  all  interested 
parties  by  February  21. 1992.  Any 
comments  received  after  this  closing 
date  may  not  be  considered  in  the  final 
decision  on  this  proposal. 

ADDMSSSEt:  The  public  meeting  and 
hearing  will  be  held  in  the  circuit 
courtroom  of  the  Lee  Coimty 
Courthouse.  Jonesville.  Virginia.  Written 
comments  should  be  sent  directly  to  the 
Field  Supervisor.  U.S.  Fish  and  Wildlife 
Service,  Annapolis.  Field,Office,  1825 
Virginia  Street.  Anna])olis,  Maryland 
21401.  Comments  and  documents  will  be 
available  for  inspection  during  normal 
business  hours,  by  appointment  at  the 
above  address. 

PON  nmTNEii  mromiATiON  contact: 
ludy  Jacobs.  Annapolis  Field  Office  (see 
AOOMESSBS  Section)  telephone:  (410) 
28e-544& 
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SUPPLEMCNTAflV  INFORMATION:j 

Background 

The  Lee  County  cave  isopod  is  a 
unique  animal  i^lated  to  the  shrimp 
(Class:  Crustacea)  that  was  originally 
known  to  exist  in  the  world  only  in  two 
cave  systems  in  Lee  County,  Virginia.  It 
has  been  extirpated  from  one  of  these 
systems,  that  is,  from  one  half  its  known 
range,  by  pollution  of  the  underground 
stream  it  inhabited.  In  its  remaining 
cave  system,  the  isopod  is  potentially 
threatened  by  the  proposed  construction 
of  a  prison  facility  and  an  airport  in  the 
cave  vicinity.  These  construction 
projects  could  degrade  groimdwater 
quality  sufficiently  to  threaten  the 
isopod's  survival,  unless  construction 
plans  provide  for  its  protection.  The 
presence  of  the  isopod  is  an  indication 
of  high  quality,  unpolluted  groundwater, 
which  is  extremely  important  to  humans 
as  well,  since  the  majority  of  the  area's 
residents  rely  on  springs  or  wells  for 
their  drinking  water.  Maintaining  the 
high  quality  of  groundwater  in  this 
portion  of  Lee  County  is  especially 
challenging  due  to  the  fact  that  the  area 
is  underlain  by  limestone,  a  porous  and 
water-soluble  substrate,  which 
facilitates  the  movement  of  potential 
pollutants  from  the  surface  into  the 
groundwater. 

The  Lee  Coimty  isopod  was  proposed 


for  listing  as  an  endangered  species, 
with  no  critical  habitat,  in  the  Federal 
Register  of  November  15, 1991  (56  PR 
58026).  Section  4(b)(5)(E)  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  requires  that  a  public  hearing 
be  held  if  it  is  requested  within  45  days 
of  the  publication  of  a  proposed  rule.  On 
December  27, 1991,  the  Service  received 
a  written  request  for  a  public  hearing 
from  Ronald  C.  Flanary,  Executive 
Director,  Lenowisco.  Planning  District 
Commission. 

In  response  to  this  request,  the  Service 
has  scheduled  a  combined  public 
meeting  and  hearing  for  February  6, 
1992,  in  the  circuit  courtroom  of  the  Lee 
County  Courthouse,  Jonesville,  Virginia. 
The  meeting  will  run  from  7  p.m.  to  8 
p.m.  and  will  be  followed  by  a  short 
intermission.  The  public  hearing  will 
begin  at  8:15  p.m.  During  the  public 
meeting,  the  Service  will  informally 
answer  questions  about  the  proposal; 
the  meeting  will  not  be  recorded.  The 
public  hearing  will  provide  an 
opportunity  for  people  to  enter  formal 
statements  into  the  record.  Those 
parties  wishing  to  make  statements  for 
the  record  woidd  bring  a  copy  of  their 
statements  to  present  to  the  Service  at 
the  start  of  the  hearing.  Oral  statements 
may  be  limited  in  length,  if  the  number 
of  parties  present  at  the  hearing 
necessitates  such  a  limitation.  There  are, 


however,  no  limits  to  the  length  of 
written  comments  or  materials 
presented  at  the  hearing  or  mailed  to  the 
Service.  The  comment  period  for  this 
proposal  closes  on  February  21, 1992. 
Written  comments  not  presented  to  the 
Service  at  the  public  hearing  should  be 
submitted  to  the  Service  office  in  the 
ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Judy  Jacobs,  Annapolis  Field  OfTice,  U.S. 
Fish  and  Wildlife  Service,  (see 
ADDRESSES  Section). 

Authority 

The  authority  of  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1361- 
1407: 16  U.S.C.  1531-1544;  16  U.S.C. 
4201-4245;  Pub.  L  99-625: 100  Stat.  3500) 
unless  otherwise  noted. 

List  of  subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  January  9, 1992. 
Nancy  M.  Kaufman, 

Acting  Regional  Director.  Region  5.  U.S.  Fish 
and  Wildlife  Service. 

(FR  Doc.  92-1157  FUed  1-16-92:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Summer  Food  Service  Program  for 
Children;  Program  Reimbursement  for 
1992 

aqency:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

summary:  This  notice  infonns  the  public 
of  the  annual  adjustments  to  the 
reimbursement  rates  for  meals  served  in 
the  Summer  Food  Service  Program  for 
Children  (SFSP).  These  adjustments 
reflect  changes  in  the  Consumer  Price 
Index  and  are  required  by  the  statute 
governing  the  Program. 

EFFECTIVE  DATE:  ^nuary  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  M.  Eadie,  Chief,  Policy  and 

Program  Development  Branch,  Child 

Nutrition  Division,  Food  and  Nutrition 

Service,  U.S.  Department  of  Agriculture, 

Alexandria,  Virginia  22302,  (703)  305- 

2620. 

SUPPLEMENTARY  INFORMATION:  This 

action  is  not  a  rule  as  deHned  by  the 
Regulatory  Flexibility  Act  (5  U.S.C.  801- 
612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507),  no  new 
recordkeeping  or  reporting  requirements 
have  been  included  that  are  subject  to 
approval  from  the  Office  of  Management 
and  Budget. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.559  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  part  3015,  subpart  V, 
and  final  rule  related  notice  published  at 
48  FR  29114,  )une  24, 1983). 


Definitions 

The  terms  used  in  this  notice  shall 
have  the  meaning  ascribed  to  them  in 
the  regulations  governing  the  Summer 
Food  Service  Program  for  Children  (7 
CFR  part  225). 

Background 

Pursuant  to  section  13  of  the  National 
School  Lunch  Act  (42  U.S.C.  1761)  and 
the  regulations  governing  the  SFSP  (7 
CFR  part  225),  notice  is  hereby  given  of 
adjustments  in  Program  payments  for 
meals  served  to  children  participating  in 
the  SFSP  during  the  1992  Program. 
Adjustments  are  based  on  changes  in 
the  food  away  from  home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers  for  the  period  November 
1990  through  November  1991. 

The  new  1992  reimbursement  rates  in 
dollars  are  as  follows: 

Maximum  Per  Meal  Reimbursement 
Rates 

Operating  Costs 


Breakfast 

Lunch  or  Supper.. 
Supplement 


1.12 
2.01 
.5275 


Administrative  Costs 

a.  For  meals  served  at  rural  or  self- 
preparation  sites: 

Breakfast 1050 

Lunch  or  Supper.......... ~~. 1900 

Supplement - . XJS3S 

b.  For  meals  served  at  other  types  of 
sites: 

Breakfast : 0625 

Lunch  or  Supper......... — ...-.™...~...- 1675 

Supplement 0400 

The  total  amount  of  payments  to  State 
agencies  for  disbursement  to  program 
sponsors  will  be  based  upon  these 
program  reimbursement  rates  and  the 
number  of  meals  for  each  type  served. 
The  above  reimbursement  rates,  before 
being  roimded-off  to  the  nearest  quarter- 
cent,  represent  a  2.9  per  cent  increase 
during  1991  (from  135.4  in  November 
1990  to  139.3  in  November  1991)  in  the 
food  away  from  home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers,  published  by  the  Bureau  of 


Labor  Statistics  of  the  Department  of 
Labor. 

Authority:  Sees.  9. 13  and  14.  National 
School  Lunch  Act.  as  amended  (42  U.S.C. 
1758. 1761  and  1762a). 

Dated:  fanuary  10. 1992. 
Batty  )o  Nelsen, 

Administrator,  Food  and  Sutrition  Service. 
[FR  Doc.  92-1230  Filed  1-16-02;  8:45  am] 

MLUNQ  COOe  *410-W-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Electronics  Tectmical  Advisory 
Commlttse;  Partially  Closed  MeeUng 

A  meeting  of  the  Electronics  Technical 
Advisory  Committee  will  be  held 
February  6. 1992. 9  a.m.,  Herbert  C. 
Hoover  Building,  room  1617-F.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
semiconductors  and  related  equipment 
or  technology. 

Agenda 

General  Session 

1.  Opening  Remarks  by  the  Commerce 
Representative. 

2.  Introduction  of  Members  and 
Visitors.  * 

3.  Structure  of  TAC  and  Working 
Groups. 

4.  Discussion  of  Enhanced 
ProUferation  Control  Initiative  (EPCI). 

5.  Discussion  of  General  Licensing 
Free  Worid  (GFW). 

6.  Discussion  of  Composite 
Theoretical  Performance  (CTP). 

7.  Other  business. 

Executive  Session 

a  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
pubUc  may  present  oral  statements  to 
the  Committee.  Written  statements  ma* 
be  submitted  at  any  time  before  or  aftti 
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the  meeting.  However,  in  order  to 
facilitate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that 
you  forward  your  public  presentation 
materials  or  comments  at  least  one 
week  before  the  meeting  to  the  address 
listed  below: 

Ms.  Ruth  D.  Fitts.  Technical  Advisory 
Committee  Unit,  OTPA/EA/BXA, 
room  1621,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 
The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  ofthe  General  Counsel, 
formally  determined  on  January  5. 1990. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628.  U.S.  Department  of 
Commerce.  Washington,  DC.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts.  202-377-4959. 

Dated:  January  13. 1992. 
Betty  A.  FemiL 

Director.  Technical  Advisory  Committee  Unit. 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  92-1247  Filed  1-16-92;  8:45  am) 
BRJJNG  COOE  SSIO-OT-M 


International  Trade  Administration 


IA-122-«13] 


Postponement  of  Final  Antidumptng 
Duty  Determination:  Nephetine  Syenite 
From  Canada 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  17. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Gloninger.  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  at  (202)  377- 
2778. 


Postponement 

This  notice  informs  the  public  that  we 
have  received  a  request  from  Unimin 
Canada  Limited  and  Unimin 
Corporation  (Unimin)  to  postpone  by 
one  week  the  final  determination  in  the 
investigation  of  nepheline  syenite  (NS) 
from  Canada,  in  accordance  with 
section  735(a)(2)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act)  (19  U.S.C. 
1673d(a)(2)).  Unimin  accounts  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise  from  Canada  to  the 
United  States.  If  exporters  who  account 
for  a  significant  proportion  of  exports  of 
the  merchandise  under  investigation 
request  an  extension  subsequent  to  an 
affirmative  preliminary  determination. 
we  are  required,  absent  compelling 
reasons  to  the  contrary,  to  grant  the 
request.  Accordingly,  we  are  postponing 
until  not  later  than  March  10. 1992  the 
final  determination  as  to  whether  sales 
of  NS  from  Canada  have  occurred  at 
less  than  fair  value. 


Public  Comment 

In  accordance  with  19  CFR  353.38(b), 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  determination  in  the 
antidumping  duty  investigation  of  NS 
from  Canada.  The  hearing  will  be  held 
on  February  21, 1992,  at  9:30  a.m.  at  the 
U.S.  Department  of  Commerce,  room 
3708. 14th  SU-eet  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time.  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time.  In 
accordance  with  19  CFR  353.38,  case 
briefs  or  other  written  comments  in  at 
least  ten  copies  must  be  submitted  to  the 
Assistant  Secretary  no  later  than 
February  14. 1992.  and  rebuttal  briefs  no 
later  than  February  19. 1992.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement,  in  accordance  with 
section  735(d)  of  the  Act.  This  notice  is 
published  pursuant  to  section  735(d)  of 
the  Act  and  19  CFR  353.20(b)(2). 

Dated:  January  10. 1992. 

Alan  M.  Dunn. 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  92-1315  Filed  1-16-92: 6:45  amj 
WUJtM  COOK  3»10-IW-« 


[A-122-0501 

Racing  Plates  (Aluminum  Horsesiioes) 
From  Canada;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 

Administration/Import  Administration 
Department  of  Commerce. 
action:  Preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  from 
an  interested  party,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  racing  plates 
(aluminum  horseshoes)  from  Canada. 
The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States.  Equine  Forgings  Limited, 
and  the  period  February  1. 1990  through 
January  31. 1991.  We  preliminarily 
determine  the  dumping  margin  to  be  7.25 
percent  for  the  period.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 
effective  date:  January  17, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Mermelstein.  Anne  D'Alauro.  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  11. 1991.  the  Department 
of  Commerce  ("the  Department") 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (56 
FR  5385)  of  the  antidumping  finding  on 
racing  plates  (aluminum  horseshoes) 
from  Canada  (39  FR  7579;  February  27, 
1974).  On  February  20, 1991.  the  Victory 
Racing  Plate  Company,  a  U.S.  producer, 
requested  an  administrative  review  of 
the  antidumping  finding  with  respect  to 
Equine  Forgings  Limited.  We  initiated 
the  review,  covering  the  period  February 
1. 1990  through  January  31. 1991.  on 
March  15. 1991  (56  FR  11177).  The 
Department  has  now  conducted  this 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  racing  plates  (horseshoes) 
that  are  made  of  aluminum,  may  have 
cleats  or  caulks,  and  come  in  a  variety 
of  sizes.  They  are  used  on  race  horses, 
polo,  jumping,  hunting  and  other 
performing  horses,  as  differentiated 
from  pleasure  and  work  horses.  During 
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the  review  period  such  merchandise  was 
classiHable  under  Harmonized  Tariff 
Schedule  (HTS)  item  number  7616.90.00. 
The  HTS  item  number  is  provided  for 
convenience  and  Customs  purposes.  Tlie 
v\rritten  description  remains  dispositive. 
The  review  covers  one  manufacturer/ 
exporter,  Equine  Forgings  Ltd.,  of 
Canadian  racing  plates  (aluminum 
horseshoes]  and  the  period  February  1. 
1990  through  January  31, 1991. 

United  States  Price 

In  calculating  United  States  prices,  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act, 
since  sales  to  the  first  unrelated 
purchaser  were  made  prior  to 
importation  and  exporter^  sales  price 
was  not  otherwise  indicated.  Purchase 
price  was  based  on  the  packed  f.o.b. 
price  to  unrelated  purchasers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  inland  freight, 
U.S.  duty,  brokerage/handling  charges, 
discounts,  and  rebates.  We  made  an 
addition  to  U.S.  price  for  Canadian 
Federal  Sales  Tax  which  was  not 
collected  by  reason  of  the  exportation  to 
the  United  States.  No  other  adjustments 
were  claimed  or  allowed. 

Foreign  Maiket  Value 

In  calculating  foreign  market  value, 
we  used  home  market  price,  as  defined 
in  section  773  of  the  Tariff  Act.  since 
sufficient  quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  to  provide  a  basis  for 
comparison. 

Home  market  price  was  based  upon 
the  packed  f.o.b.  price  to  imrelated 
purchasers  in  Canada,  with  appropriate 
deductions  for  inland  freight,  discounts, 
rebates,  and  a  circumstance-of-sale 
adjustment  for  the  differences  in  credit 
and  the  Canadian  Federal  Sales  Tax. 

Preliminaiy  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margin  exists: 


Manufadur- 
er/Exportor 

Period 

JMargin 
(PoTCont) 

Equine 
Forgings 
Ltd _. 

All  Others. 

02/01/90-01/31/81 

7.25 
7.26 

Parties  to  the  proceeding  may  request 
disclosure  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 


of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  353.38(e). 

The  Department  will  publish  the  final 
results  of  the  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
briefs  or  at  a  hearing. 

The  Department  snail  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  maricet 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  this 
exporter  directly  to  the  Customs  Service. 

Furdier,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  racing  plates  (aluminum  horseshoes] 
from  Canada  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a](l]  of  the  Tariff  Act:  (1] 
Tlie  cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  this  administrative 
review;  (2]  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  previous 
reviews  or  the  final  determination  in  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  previous  reviews,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  estabhshed  for  the 
manufacturer  of  the  merchandise  in  the 
final  result  of  this  review,  or  if  not 
covered  in  this  review,  the  most  recent 
review  period  or  the  original 
investigation;  and  (4]  the  cash  deposit 
rate  for  any  futiu*  entries  from  all  other 
manufacturers  or  exporters  who  are  not 
covered  in  this  or  prior  administrative 
reviews,  and  who  are  unrelated  to  the 
reviewed  firm  or  any  previously 
reviewed  firm  will  be  the  "all  other"  rate 
established  in  the  final  results  of  this 
administrative  review. 

This  rate  represents  the  highest  rate 
for  any  firm  in  the  administrative  review 
(whose  shipments  to  the  United  States 
were  reviewed],  other  than  those  firms 
receiving  a  rate  based  entirely  on  best 
information  available.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  for  all  shipments  of 
Canadian  racing  plates  (aluminum 


horseshoes)  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review  and 
shall  remain  in  effect  until  the 
publication  of  the  final  results  of  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  January  10. 1992. 
Alan  M.  Dunn. 

Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  92-1314  Filed  1-16-92;  8:45  am] 
WLUNQ  COM  IS10-0»4I 


MInortty  Business  Development 
Agency 

Business  Development  Center 
Appllcat»ns:  Pittsburgh,  PA 


agency:  Minority  Business 
Development  Agency. 

action:  Notice. 


SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  U.S.  Department  of 
Commerce's  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months]  is  estimated  as  $165,000  in 
Federal  funds  and  a  minimum  of  $29,118 
in  non-Federal  (cost  sharing] 
contributions  from  08/1/92  to  07/31/93. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees, 
in-kind  contributions  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Pittsburgh.  Pennsylvania  SMSA 
geographic  service  area 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  fimds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
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information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specificaily, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  part  performance  of  the 
applicant  on  previous  Federal  awards. 

VlBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  projfect  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 

Based  on  a  standard  rate  of  $50  per 
_hour,  MBDCs  will  charge  client  fees'at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBDCs  performing  satisfactorily  may 
continiie  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  JdBDC's  performance,  the 
availability  of  funds  and  the  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 


In  accordance  with  OMB  Circular  A- 
129  "Managing  Federal  Credit 
Programs,"  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 

Applicants  are  subject  to 
Governmental  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L  100-690.  title  V  subtitle  D). 
The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-&ee 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL,  the  "Disclosure  of  Lobbying 
Activities"  (if  applicable)  are  required  in 
accordance  with  section  319  of  Public 
Law  101-121,  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan. 

CLOSING  DATE:  The  closing  date  for 
applications  is  March  6, 1992. 
Applications  must  be  postmarked  on  or 
before  March  6, 1992.  Proposals  will  be 
reviewed  by  the  Chicago  Regional 
Office.  The  mailing  address  for 
submission  of  RFA  responses  is: 
AOOftESSES:  David  Vega,  Regional 
Director,  Chicago  Regional  OfHce, 
Minority  Business  Development  Agency, 
55  E.  Monroe  Street,  suite  1440,  Chicago. 
Illinois  60603. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gina  A.  Sanchez,  Regional  Director, 


Washington  Regional  Office  at  (202) 

377-8275. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at:  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency,  14th  and 
Constitution  Avenue.  NW..  room  6723. 
Washington,  DC  20230. 

A  pre-application  conference  will  be 
held  on  February  5, 1992  at  9  a.m. 
ADDRESS:  The  William  S.  Moorehead 
Federal  Building,  room  610,  itXX)  Liberty 
Avenue.  Pittsburgh.  Pennsylvania  15222. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Business  Domestic 
Assistance) 

Dated:  fanuary  14, 1992. 
Gina  A.  Sanchez, 

Regional  Director,  Washington  Regional 
Office. 

[FR  Doc.  92-1284  Filed  l-lfr-g2: 8:45  am) 
wixma  CODE  3$io-tt-« 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  with  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  February  18, 1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C.. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 


UMI 


Federal  Register  /  Vol.  57.  No.  12  /  Friday,  January  17.  1992  /  Notices 


2061 


otherwise  indicated]  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  severe  disabilities. 

It  is  proposed  to  add  the  following 
commodi^  and  services  to  the 
Procurement  List: 

Commodity 

Cover.  Water.  Canteen  8465-00-753-6490 

Services 

Grounds  Maintenance 

Fleet  Combat  Training  Center,  Dam  Neck 

Virginia  Beach,  Virginia 

janitorial/Custodial 

Beale  Air  Force  Base,  California 

lanitorial/Custodial 

Buildings  75.  BO(-t-  3  adjacent  trailers),  82. 

83K,  93,  710.  710A  and  810 
Denver  Federal  Center 
Denver,  Colorado 
]anitorial/CustodiaI 
Aiiport  Traffic  Control  Tower 
Airway  Facilities  Sector  Office 
Flight  Service  Station 
Automated  Flight  Service  Station 
Casper,  Wyoming 
Mail  Room  Service 

U.S.  Army  Information  Systems  Command 
Adelphi,  Maryland 
Beverly  L  Milkman, 
Executive  Director. 
(PR  Doc.  92-1425  Filed  1-16-92:  8:45  am] 

MUJNO  COOE  6t20-S3-« 


Procunwnt  Utt  Addition 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Addition  to  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  a  nonproflt  agency 
employing  persons  who  are  blind. 
EFFECTIVE  DATE:  Fberuary  18, 1992. 
ADDRESSES:  Committee  for  Purchase 
.  from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. . 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703]  557-1145. 
SUPPLEMENTARY  INFORMATION: 

On  November  8, 1992,  the  Committee 
for  Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  a 
notice  (56  F.R.  57323]  of  proposed 
addition  to  the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  produce  the 
commodity  at  a  fair  market  price  and 
impact  of  the  addition  on  the  current  or 
more  recent  contractors,  the  Committee 
has  determined  that  the  commodity 


listed  below  is  suitable  for  procurement 
by  the  Federal  Government  under  41 
U.S.C.  46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the  commodity 
procured  by  the  Government. 

Accordingly,  the  following  commodity 
is  hereby  added  to  the  Procurement  List: 

Cleaning  Compound.  Windshield 

6850-00-928-2275 

(Requirements  for  Palmetto,  GA  Fort  Worth. 
TX:  and  Belle  Meade.  N]  Depots  only] 
This  action  does  not  affect  contracts 

awarded  prior  to  the  effective  date  of 

this  addition  or  options  exercised  under 

those  contracts. 

Beverly  L  Milkman. 

Executive  Director. 

(FR  Doc.  92-1426  Filed  1-16-92;  8:45  am) 

BIU.ING  COOE  ( 


DEPARTMENT  OF  EDUCATiON 
[CFDA  No- 84.129A]  ' 

Rehabiiltation  LonQ-Term  Trainino: 
Prosthetics  and  Orthotics;  Notice 
Extending  the  Closing  Date  for 
Transmittai  of  Applications  and 
Incfflming  the  Available  Funds  for 
New  Awards  Under  the  Rehabilitation 
Long-Term  Training  Program  in  the 
Field  of  Prosthetics  and  Orthotics 

Deadling  for  transmittal  of 
applications:  The  closing  date  for 
applications  is  extended  from  November 
22, 1991  to  February  14, 1992. 

Deadline  for  intergovernmental 
review:  April  14, 1992. 

Available  funds:  $525,000. 

Estimated  number  of  awards:  3. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

SUPPt^MENTARY  INFORMATION:  On 

September  20. 1991.  at  56  FR  47745,  a 
notice  was  published  that  established 
the  closing  date  for  transmittal  of 
applications  and  funding  levels  for  the 
fiscal  year  1992  competitions  in  several 
fields  of  rehabilitation  long-term 
training,  including  the  field  of 
prosthetics  and  orthotics.  Detailed 
information  concerning  the 
Rehabilitation  Long-Term  Training 
Program  and  the  Prosthetics  and 
Orthotics  competition  is  included  in  that 


notice.  The  purpose  of  this  notice  is  to 
extend  the  closing  date  for  transmittal  of 
applications  and  increase  the  available 
funds  and  estimated  number  of  new 
awards  in  the  field  of  prosthetics  and 
orthotics.  These  actions  are  taken  as  a 
result  of  an  increase  in  the  funds 
available  for  the  Rehabilitation  Training 
Program  in  fiscal  year  1992. 
FOR  APPUCATIONS  OR  FURTHER 
INFORMATION  CONTACT  Bruce  Rose,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  room  332,  Switzer 
Building,  Washington.  DC  20202-2649. 
To  request  an  application,  call  (202)  732- 
1347;  to  receive  further  information,  call 
(202]  732-1325.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  on  1- 
800-877-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Program  authority:  29  U.S.C.  774. 

Dated:  January  13, 1992. 
Robert  R.  DaviU, 

Assistance  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  92-1243  Filed  1-16-92;  8:45  am) 

BtLUNG  CODE  4000-01-M 


(CFDANo.S4.2011 

School  Dropout  Demonstration 
Assistance  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1992 

Purpose  of  Program:  To  provide 
Federal  financial  assistance  to 
demonstrate  effective  programs  to 
reduce  the  number  of  children  who  do 
not  complete  their  elementary  and 
secondary  education. 

Eligible  applicants:  The  following  are 
eligible  for  new  awards  under  this 
competition:  Local  educational  agencies 
(LEAs),  community-based  organizations, 
and  educational  partnerships. 

Deadline  for  transmittal  of 
applications:  March  26. 1992. 

Deadline  for  intergovernmental 
review:  May  25, 1992. 

Applications  available:  February  10. 
1992. 

Available  funds:  $10,000,000  is 
estimated  for  new  awards  in  FY  1992. 

Estimated  range  of  awards:  $250.00(V- 
$750,000. 

Estimated  average  size  of  awards: 
$500,000. 

Estimated  number  of  awards:  20. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  period:  Up  to  36  months. 
Applicable  regulations:  The  Education 
Department  General  Administrative 
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Regulations  (EDGAR)  in  34  CFR  parts 
74.  75.  77.  79, 80.  81.  82,  85.  and  86. 

Description  of  program:  Title  VI,  parts 
A  and  C  of  Public  Law  100-297.  as 
amended  by  Public  Law  102-103  (The 
School  Dropout  Demonstration 
Assistance  Act  of  1988)  (20  U.S.C.  3241 
et  seq.)  establishes  a  program  of  grants 
to  eligible  entities  to  pay  the  Federal 
share  of  the  cost  of  authorized  activities. 
This  program  supports  AMERICA  2000. 
the  President's  strategy  for  moving  the 
Nation  toward  the  National  Education 
Coals,  by  seeking  to  develop  effective 
programs  to  prevent  students  from 
dropping  out  of  school  and  to  encourage 
those  who  have  dropped  out  to  reenter 
school.  It  also  seeks  to  collect  key 
information  on  the  reasons  for  dropping 
out  and  effective  prevention  strategies. 
■National  Education  Coal  2  specifically 
calls  for  the  high  school  graduation  rate 
to  increase  to  at  least  90  percent  by  the 
year  2000.  While  your  attention  is  called 
to  the  text  of  these  provisions,  which 
will  be  provided  in  the  application 
package,  the  following  is  a  summary  of 
some  of  the  pertinent  parts  of  the 
authorizing  legislation. 

Purpose  I 

The  purpose  of  the  program  is  to 
reduce  the  number  of  children  who  do 
not  complete  their  elementary  and 
secondary  education  by  providing 
Federal  assistance  to  LEAs,  community- 
based  organizations,  and  educational 
partnerships  to  establish  and 
demonstrate  (1)  effective  programs  to 
identify  potential  student  dropouts  and 
prevent  them  from  dropping  out;  (2) 
effective  programs  to  identify  and 
encourage  children  who  have  already 
dropped  out  to  reenter  school  and 
complete  their  elementary  and 
secondary  education;  (3)  effective 
programs  for  early  intervention  designed 
to  identify  at-risk  students  in  elementary 
and  early  secondary  schools;  and  (4) 
model  systems  for  collecting  and 
reporting  information  to  local  school 
officials  on  the  number,  ages,  and  grade 
levels  of  children  not  completing  their 
elemsntary  and  secondary  education 
and  reasons  why  they  have  dropped  out 
of  school. 


Funding  Categories 

The  Secretary  will  allot  FY  1992  funds 
in  four  categories  as  follows:  (1)  LEAs 
administering  schools  with  a  total 
enrollment  of  100.000  or  more 
elementary  and  secondary  school 
students  (25  percent  of  the  amount 
appropriated,  or  an  estimated  $2,500,000 
for  new  awards  in  FY  1992);  (2)  LEAs 
administering  schools  with  a  total 
enrollment  of  at  least  20,000,  but  less 
than  100,000  (40  percent  of  the  amount 


appropriated,  or  an  estimated  $4,000,000 
for  new  awards  in  FY  1992);  (3)  LEAs 
administering  schools  with  a  total 
enrollment  of  less  than  20,000  (30 
percent  of  the  amount  appropriated,  or 
an  estimated  $3,000,000  for  new  awards 
in  FY  1992);  and  (4)  community-based 
organizations  (five  percent  of  the 
amount  appropriated,  or  an  estimated 
$500,000  for  new  awards  in  FY  1992).  For 
category  (3).  grants  may  be  made  to 
intermediate  educational  units  and 
consortia  of  not  more  than  five  LEAs  if 
the  total  enrollment  of  the  largest  of 
these  LEAs  is  less  than  20.000 
elementary  and  secondary  school 
students.  \n  addition,  not  less  than  20 
percent  of  the  funds  in  category  (3)  will 
be  awarded  to  LEAs  administering 
schools  with  a  total  enrollment  of  less 
than  2,000  elementary  and  secondary 
school  students. 

Educational  Partnerships 

In  each  of  the  first  three  categories 
mentioned  under  Funding  Categories, 
the  Secretary  will  allot  not  less  than  25 
percent  and  not  more  than  50  percent  of 
the  funds  available  to  educational 
partnerships.  An  educational 
partnership  includes:  (1)  An  LEA;  and 
(2)  a  business  concern,  or  business 
organization,  or,  if  an  appropriate 
business  concern  or  business 
organization  is  not  available,  one  of  the 
following:  any  community-based 
organization,  nonprofit  private 
organization,  institution  of  higher 
education.  State  educational  agency 
(SEA).  State  or  local  public  agency, 
private  industry  council  (established 
under  the  Job  Training  Partnership  Act), 
museum,  library,  or  educational 
television  or  broadcasting  station. 

Distribution  of  Funds 

The  Secretary  ensures  that,  to  the 
extent  practicable,  in  approving  grant 
applications:  Grants  will  be  equitably 
distributed  on  a  geographic  basis  within 
each  enrollment  size  category;  the 
amount  of  a  grant  to  an  LEA  will  be 
proportionate  to  the  extent  and  severity 
of  the  local  school  dropout  problem;  not 
less  than  30  percent  of  the  available 
fimds  will  be  used  for  activities  related 
to  dropout  prevention;  and  not  less  than 
30  percent  of  the  funds  will  be  used  for 
activities  related  to  persuading  dropouts 
to  return  to  school  and  assisting  former 
dropouts  with  specialized  services  once 
they  return  to  school. 

Limitation  on  Costs 

Not  more  than  five  percent  of  any 
grant  may  be  used  for  administritive 
costs. 


Federal  Funds 

The  Federal  share  of  a  grant  under 
this  program  will  not  exceed  90  percent 
of  the  total  cost  of  a  project  for  the  first 
year  and  75  percent  of  the  total  cost  in 
each  succeeding  fiscal  year.  The  "non- 
Federal"  share  may  be  paid  from  any 
source  except  for  funds  under  this 
program,  but  not  more  than  10  percent  of 
the  "non-Federal"  share  may  be  from 
other  Federal  sources.  The  "non- 
Federal"  share  may  be  cash  or  in  kind. 

Additional  Information 

Additional  information  concerning 
application  requirements,  program 
requirements,  and  allowable  activities  is 
contained  in  the  application  package 
and  the  authorizing  statute. 

Priorities: 

Absolute  Priority^ 

Under  34  CFR  75.105(c)(3)  and  section 
6005(c)  of  the  statute  (20  U.S.C.  3245(c)). 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary  funds 
under  this  competition  only  applications 
that  meet  this  absolute  priority: 

Apphcants  must  propose  projects  that 
both  replicate  successful  programs 
conducted  in  other  LEAs  or  expand 
successful  programs  within  an  LEA  and 
reflect  very  high  numbers  or  very  high 
percentages  of  school  dropouts  in  the 
schools  of  the  applicant  in  each  category 
described  in  section  6004(a)  of  the 
statute. 

Competitive  Priorities 

Under  34  CFR  75.105(c){2)(ii)  and 
section  6005(d)  of  the  statute  (20  U.S.C. 
3245(d)),  the  Secretary  gives  preference 
to  applications  that  meet  the  following 
competitive  priorities.  An  application 
that  meets  these  competitive  priorities  is 
selected  by  the  Secretary  over 
applications  of  comparable  merit  that  do 
not  meet  these  competitive  priorities. 
The  Secretary  will  give  competitive 
preference  to  applications  that  include: 

(a)  Provisions  that  emphasize  early 
intervention  services  designed  to 
identify  at-risk  students  in  elementary 
or  early  secondary  schools;  and 

(b)  F^visions  for  significant  parental 
involvement. 

Invitational  Priority 

Under  34  CFR  75.105(c)(1),  the 
Secretary  also  invites  applicants  to 
propose  projects  that  include  activities 
designed  to  address  the  persistently  high 
dropout  rate  among  Hispanic 
Americans. 

An  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
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other  applications  that  do  not  meet  this 
invitational  priority. 

Federal  evaluation:  The  Department  is 
conducting  a  national  evaluation  of 
projects  funded  under  the  School 
Dropout  Demonstration  Assistance 
Program.  A  contract  has  been 
competitively  awarded  to  conduct  the 
evaluation.  The  evaluation  will  assess 
all  components  of  the  project,  including 
those  paid  for  with  other  Federal,  State, 
or  local  funds.  Pursuant  to  34  CFR 
75.591,  all  grantees  will  be  required  to 
cooperate  with  the  national  evaluation 
that  will  consist  of  two  parts. 

,The  first  part  of  the  evaluation  will  be 
a  descriptive  evaluation  that  involves 
collection  of  data  on  (1)  the  students 
being  served,  including  socio-economic 
background  and  attendance, 
achievement,  and  retention  data;  (2)  the 
services  provided  and  cost  of  providing 
those  services;  (3)  extent  of  involvement 
of  parents,  business,  and  community 
groups  and  the  social  and  economic 
environment  in  which  the  project 
operates;  (4)  coordination  with  other 
agencies;  (5)  staff  training  and 
qualifications;  and  (6)  status  of  program 
implementation.  All  projects  will  be 
required  to  collect  and  report  data  for 
the  descriptive  evaluation  in 
collaboration  with  the  national 
contractor. 

The  second  part  will  be  an  outcome 
evaluation  that  assesses  the  effects  of 
the  program.  For  the  outcome 
evaluation,  the  Department  is  selecting  a 
number  of  sites  from  grants  awarded  in 
FY  1991  for  in-depth  study.  Each 
remaining  site,  including  each  new  grant 
to  be  awarded  in  FY  1992,  will  itself 
contract  with  a  local  evaluator  or  use 
district  evaluation  staff  to  conduct  an 
outcome  evaluation.  These  evaluation 
plans  will  be  implemented  only  upon 
review  and  approval  by  the  Department 
of  Education.  The  local  evaluators  will 
establish  control  or  comparison  groups 
and  collect  prior  and  current 
administrative  records.  Each  site  will 
provide  outcome  data  and  summaries  to 
the  national  evaluation  contractor  for 
inclusion  in  national  analyses  and 
reports.  Technical  assistance  will  be 
available  from  the  national  contractor  to 
local  project  directors  and  evaluators. 

In  the  application,  each  appUcant 
must  submit  an  assurance  that  it  will 
collaborate  with  the  national  evaluation 
in  the  collection  of  descriptive  and 
outcome  data,  as  required  by  34  CFR 
75.591. 

Evaluation  by  the  grantee:  The 
Secretary  reminds  prospective 
applicants  that  the  requirements  for  self- 
evaluation  in  34  CFR  75.590  apply  to  this 
program.  As  part  of  its  application,  an 
applicant  must  submit  a  self-evaluation 


plan  that  will  complement  the  activities 
conducted  through  the  national 
evaluation.  An  applicant  may  propose 
additional  local  evaluation  activities  to 
meet  local  evaluation  needs  as  well. 
These  evaluation  plans  will  only  be 
implemented  upon  review  and  approval 
by  the  Department  of  Education.  Once  a 
grant  is  awarded,  the  grantee  will  be 
expected  to  submit  to  the  Department  a 
copy  of  the  report  from  any  local 
evaluation  implemented  as  part  of  the 
dropout  demonstration. 

Election  criteria:  In  evaluating 
applications  for  funds  under  the  School 
Dropout  Demonstration  Assistance 
Program,  the  Secretary  will  apply  the 
selection  criteria  in  34  CFR  75.210(b). 

Weighting  for  selection  criteria: 
Under  34  CFR  75.210(c),  the  Secretary  is 
authorized  to  distribute  an  additional  15 
points  among  the  selection  criteria  in  34 
CFR  75.210(b)  to  bring  the  total  possible 
points  for  an  appUcation  to  a  maximum 
of  100  points.  For  the  purpose  of  this 
competition,  the  Secretary  will 
distribute  the  additional  points  as 
follows: 

Plan  of  operation.  (5  75.210(b)(3)).  Ten 
(10)  additional  points  will  be  added  for  a 
possible  total  of  25  points  for  this 
criterion. 

Evaluation  plan.  (S  75.210(b)(6)).  Five 
(5)  additional  points  will  be  added  for  a 
possible  total  of  10  points  for  this 
criterioiL 

For  applications  or  information  ' 
contact-  John  R.  Fiegel.  School  Dropout 
Demonstration  Assistance  Program,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  2049,  Washington. 
DC  20202-6246.  Telephone:  (202)  401- 
1342.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-6339 
(in  the  Washington,  DC  202  area  code, 
telephone  70B-0300)  between  8  a.m.  and 
7  p.m.  Eastern  time. 

Program  Authority:  20  U.S.C  3241  et  seq. 

Dated:  Januaiy  8, 1992. 
John  T.  MacDonald. 
Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  92-1245  Filed  l-ld-eZ;  8:45  am] 
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Privacy  Act  of  1974 

AOENCY:  Department  of  Education. 
action:  Notice  of  an  altered  system  of 
records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974.  as  amended,  the 
Department  of  Education  publishes  this 
notice  proposing  to  revise  the  systnn  of 
records  known  as.the  Investigative  Files 
of  the  Inspector  General  ED/OIG  (46  FR 


29606-29607.  June  2, 1981).  This  notice 
includes  proposed  new  and  revised 
routine  uses  for  the  information 
contained  in  the  system.  This  system  of 
records  provides  essential  support  for 
Department  of  Education  (ED)  Office  of 
Inspector  General  (OIG)  investigative 
activities  relating  to  the  Department's 
program  and  operations,  enabling  the 
OIG  to  seciu«  and  maintain  the 
necessary  information  and  to  coordinate 
with  other  law  enforcement  agencies  as 
appropriate.  The  Department  seeks 
comments  on  the  proposed  routine  uses 
for  this  system. 

DATCS:  Comments  on  the  proposed 
routine  uses  must  be  submitted  by 
February  18, 1992.  The  Department  filed 
a  report  of  the  revised  system  of  records 
with  the  Chairman,  Committee  on 
Governmental  Affairs,  United  States 
Senate:  the  Chairman.  Committee  on 
Government  Operations,  House  of 
Representatives;  and  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (0MB)  on  January  13, 1992.  This 
altered  system  of  records  will  become 
effective  after  the  60-day  period  for 
0MB  review  of  the  system  expires  on 
March  13, 1992,  unless  0MB  gives 
specific  notice  within  the  60  days  that 
the  amendments  are  not  approved  for 
implementation  or  requests  additional 
time  for  its  review.  The  Department  will 
publish  any  changes  to  the  routine  uses 
that  are  required  as  a  result  of  the 
comments. 

addresses:  Address  comments  to  the 
Assistant  Inspector  General  for  Policy, 
Planning  and  Management  Services, 
Office  of  Inspector  General,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.  Mail  Stop  1510. 
Washington,  DC  20202.  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  routine  uses  in  this  system  of 
records.  All  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection,  during  and  after 
the  comment  period,  in  room  4022 
Switzer  Building,  330  C  Street.  SW, 
Washington,  DC  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

FOR  niRTHBR  MFORMATION  CONTACT: 
John  L  Horn,  Assistant  Inspector 
General  for  Investigation  Services, 
Office  of  Inspector  General.  U.S. 
Department  of  Education,  room  4115 
Switzer  Building.  330  C  Street.  SW, 
Washington,  DC  20202.  Telephone:  (202) 
732-4762.  Deaf  and  hearing-impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
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(in  Washington.  DC.  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

8UPK£MCNTAilV  INFORMA-nON:  The 
Privacy  Act  of  1974  (see  5  U.S.C. 
552a(e)(4})  requires  the  Department  to 
pubhsh  in  the  Federal  Register  this 
notice  of  an  altered  svstem  of  records.  5 
U.S.C  552a(e)  (4)  a.nd  (111.  The 
Department's  reguiatfor.s  implementing 
the  Privacy  Act  are  contained  in  the 
Code  of  Federal  Regulations  (CFR)  at  34 
CFR  part  5b. 

Under  the  Inspector  General  Act  of 
1978,  as  amended,  5  U.S.C.  Appendix  3, 
Inspectors  General  (IGs).  including  the 
Education  Department  IG,  are 
responsible  for  conducting,  supervising 
and  coordinating  investigations  relating 
to  programs  and  operations  of  the 
Federal  agency  for  which  their  office  is 
established.  This  system  of  records 
facilitates  the  OIG's  performance  of  this 
statutory  duty.  The  changes  proposed  in 
the  attached  notice  are  intended  to 
clarify,  to  make  the  routine  uses  more 
concise  and  readable,  to  address  certain 
recent  court  decisions  dealing  with 
routine  uses  under  the  Privacy  Act,  and 
to  enhance  the  ability  of  the  OIG  to 
combat  fraud,  waste  and  abuse  in 
Department  programs  as  required  by  the 
IG  Act. 

The  system  includes  records  on 
individuals  who  are  the  subject  of  open 
or  closed  OIG  investigations.  The 
records  contain  evidence  compiled  by 
OIG  investigators,  investigative  reports, 
referrals  to  the  Department  and  to  other 
investigative  or  prosecutorial 
authorities,  and  records  of  disposition  of 
cases  by  this  Department  or  other 
agenries  and  adjudicative  bodies. 

The  information  in  this  system  of 
records  will  be  used  for  the  purposes  of: 
(1)  Conducting  and  documenting 
investigations  by  the  OIG  or  other 
investigative  agencies  regarding  ED 
programs  and  operations,  and  reporting 
the  results  of  investigations  to  other 
Federal  agencies,  other  public 
authorities  or  professional  organizations 
which  have  the  authority  to  bring 
criminal  prosecutions  or  civil  or 
administrative  actions,  or  to  impose 
other  disciplinary  sanctions;  (2) 
documenting  the  outcome  of  OIG 
investigations;  (3)  maintaining  a  record 
of  the  activities  which  were  the  subject 
of  investigations;  (4)  reporting 
investigative  findings  to  other 
Departmental  components  for  their  use 
in  operating  and  evaluating  their 
programs  and  in  imposition  of  civil  or 
administrative  sanctions;  and  (5)  acting 
as  a  repository  and  source  for 
information  necessary  to  fulfill  the 


reporting  requirements  of  the  10  Act.  5 
U.S.C.  Appendix  3,  section  5. 

Information  maintained  in  the  system 
of  records  will  be  accessed  by  name  of 
individual  or  entity  (e.g.,  school,  lending 
institution,  guaranty  agency,  etc.). 
Access  will  be  restricted  to  authorized 
OIG  staff  members  and  other 
Department  officials  on  a  need-to-know 
basis  as  determined  by  the  Inspector 
General.  The  amount  of  personal 
information  maintained  on  each 
individual  will  be  limited  to  the  amount 
necessary  to  ensure  that  OIG 
investigative  staff  possess  the 
information  necessary  to  conduct 
authorized  OIG  activities  with  the 
greatest  practicable  degree  of  efficiency 
and  effectiveness. 

Dated:  November  13, 1991. 
lames  B.  Thomas,  )r., 
Inspector  General. 

The  Inspector  General  of  the  U.S. 
Department  of  Education  publishes 
notice  of  an  altered  system  of  records  to 
read  as  follows: 

SYSTEM  NUMBER: 

18-10-0001. 

SYSTEM  name: 

Investigative  Files  of  the  Inspector 
General  ED/OIG. 

SECUfUTV  CtASSmCATKNt: 

None. 

SYSTEM  LOCATION: 

Office  of  Inspector  General,  U.S. 

Department  of  Education.  Room  4200, 

Switzer  Building,  330  C  Street.  SW., 

Washington,  DC  20202 
Office  of  Inspector  General,  U.S. 

Department  of  Education,  Room  512, 

PO  Box  2142.  Boston,  MA  02108 
Office  of  Inspector  General.  U.S. 

Department  of  Education,  Room  3739. 

26  Federal  Plaza,  New  York.  NY  10278 
Office  of  Inspector  General.  U.S. 

Department  of  Education,  Room  16120. 

3535  Market  Street,  Philadelphia,  PA 

19104 
Office  of  Inspector  General,  U.S. 

Department  of  Education,  P.O.  Box 

1598,  Atlanta,  GA  30301 
Office  of  Inspector  General,  U.S. 

Department  of  Education,  Room  700- 

G,  401  South  State  Street.  Chicago.  IL 

60605 
Office  of  Inspector  General.  U.S. 

Department  of  Educalioa.  Room  2130. 

1200  Main  Tower,  Dallas,  TX  75202 
O^ice  of  Inspector  General,  U.S. 

Department  of  Education,  9th  Floor. 

10220  North  Executive  Hills  Blvd.. 

Kansas  City.  MO  64190 
Office  of  Inspector  General.  VS. 

Department  of  Education.  Suite  210. 

1244  Speer  Blvd..  Denver.  CO  80204 


Office  of  Inspector  General.  U.S. 
Department  of  Education.  Room  105, 
50  United  Nations  Plaza.  San 
Francisco,  CA  94102 

CATEOOmES  or  nUMVUNIALS  COVERED  BY  THE 

system: 

Categories  include  current  and  former 
ED  employees  and  individuals  who  have 
any  relationship  to  financial  assistance 
or  other  educational  programs 
administered  by  the  Department  of 
Education,  or  to  management  concerns 
of  the  Department,  including  but  not 
limited  to:  Grantees,  subgrantees, 
contractors,  subcontractors,  program 
participants,  recipients  of  Federal  ftmds 
or  federally  insured  funds,  and  officers, 
employees  or  agents  of  institutional 
recipients  or  program  participants. 

categories  of  records  m  the  system: 

Investigation  files  pertaining  to 
violations  of  criminal  laws,  fraud,  waste, 
and  abuse  with  respect  to 
administration  of  Department  programs 
and  operations;  and  violations  of 
employee  Standards  of  Conduct  as  set 
out  in  34  CFR  part  73. 

AUTHORfTY  FOR  MAINTENAMCE  OF  THE 

svstem: 

llie  Inspector  General  Act  of  1978.  as 
amended  (5  U.S.C.  Appendix  3)  and  5 
U.S.C.  301. 

purposes: 

Pursuant  to  the  Inspector  General  Act. 
the  system  is  maintained  for  the 
purposes  of:  (1)  Conducting  and 
documenting  investigations  by  the  OIG 
or  other  investigative  agencies  regarding 
ED  programs  and  operations  and 
reporting  the  results  of  investigations  to 
other  Federal  agencies,  other  public 
authorities  or  professional  organizations 
which  have  the  authority  to  bring  - 
criminal  prosecutions  or  civil  or 
administrative  actions,  or  to  impose 
other  disciplinary  sanctions:  (2) 
documenting  the  outcome  of  OIG 
investigations;  (3)  maintaining  a  record 
of  the  activities  which  were  the  subject 
of  investigations;  (4)  reporting 
investigative  findings  to  other  ED 
components  for  their  use  in  operating 
and  evaluating  their  programs  or 
operations,  and  in  the  imposition  of  civil 
or  administrative  sanctions;  and  (5) 
acting  as  a  repository  and  source  for 
information  necessary  to  fulfill  the         " 
reporting  requirements  of  the  Inspector 
General  Act,  5  U.S.C.  Appendix  3, 
section  5. 


UMI 
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ROUTINI  USES  OF  MCOMM  MAMTAINEO  IN 
THI  SYSTEM,  MCUJMNQ  CATtOOmCS  Of 
USERS  AND  TM  nHVOSCS  OP  SUCH  uses: 

The  Department  of  Education  may 
disclose  information  contained  in  a 
record  in  this  system  of  records  without 
the  consent  of  the  individual  if  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected,  under  the  following  routine 
uses: 

(a)  Disclosure  for  use  by  other  law 
enforcement  agencies.  ED/OIG  may 
disclose  information  from  this  system  of 
records  as  a  routine  use  to  any  Federal, 
State,  local,  or  foreign  agency  or  other 
pubUc  authority  responsible  for 
enforcing,  investigating,  or  prosecuting 
violations  of  administrative,  civil,  or 
,criminal  law  or  regulation  where  that 

information  is  relevant  to  any 
enforcement,  regulatory,  investigative, 
or  prosecutive  responsibility  of  the 
receiving  entity. 

(b)  Disclosure  to  public  and  private 
entities  to  obtain  information  relevant 
to  Department  of  Education  functions 
and  duties.  ED/OIG  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  public  or  private 
sources  to  the  extent  necessary  to 
obtain  information  ftata  those  sources 
relevant  to  an  ED/OIG  investigation, 
audit,  inspection  or  other  inquiry. 

(c)  Disclosure  for  use  in  employment, 
employee  benefit,  security  clearance, 
and  contracting  decisions. — (1)  For 
Decisions  by  ED.  ED/OIG  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  a  Federal,  State, 
local,  or  foreign  agency  maintaining 
civil,  criminal  or  other  relevant 
enforcement  or  other  pertinent  records, 
or  to  another  public  authority  or 
professional  organization,  if  necessary 
to  obtain  information  relevant  to  an  ED 
decision  concerning  the  hiring  or 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  or 
retention  of  a  security  clearance,  the 
letter  of  a  contract  or  the  issuance  or 
retention  of  a  license,  grant,  or  other 
benefit. 

(2)  For  decisions  by  other  public 
agencies  and  professional 
organizations.  ED/OIG  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  a  Federal,  State, 
local,  or  foreign  agency  or  other  public 
authority  or  professional  organization, 
in  connection  with  the  hiring  or 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  or 
retention  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract  or 
the  issuance  or  retention  of  a  license, 
grant  or  other  benefit. 


(d)  Disclosure  to  public  and  private 
sources  of  connection  with  the  Higher 
Education  Act  of  1965,  as  amended 
("HEA").  ED/OIG  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  any  accrediting 
agency  which  is  or  was  recognized  by 
the  Secretary  of  Education  pursuant  to 
the  HEA;  to  any  guaranty  agency  which 
is  or  was  a  party  to  an  agreement  with 
the  Secretary  of  Education  pursuant  to 
the  HEA;  or  to  any  agency  which  is  or 
was  charged  with  licensing  or  legally 
authorizing  the  operation  of  any 
educational  institution  or  school  which 
was  eligible,  is  currently  eligible,  or  may 
become  eligible  to  participate  in  any 
program  of  Federal  student  assistance 
authorized  by  the  HEA. 

(e)  Litigation  disclosure.— {1) 
Disclosure  to  the  Department  of  Justice. 
If  ED  determines  that  disclosure  of 
certain  records  to  the  Department  of 
Justice  is  relevant  and  necessary  to 
litigation  and  is  compatible  with  the 
purpose  for  which  the  records  were 
collected,  ED/OIG  may  disclosure  those 
records  as  a  routine  use  to  the 
Department  of  Justice.  Such  a  disclosure 
may  be  made  in  the  event  that  one  of 
the  parties  listed  below  is  involved  in 
the  litigation,  or  has  an  interest  in  the 
litigation: 

(i)  ED,  or  any  component  of  the 
Department; 

(ii)  Any  employee  of  ED  in  his  or  her 
ofHcial  capacity; 

(iii)  Any  employee  of  ED  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(iv)  The  United  States,  where  ED 
determines  that  the  litigation  is  likely  to 
affect  the  Department  or  any  of  its 
components. 

(2)  Other  disclosure.  If  ED  determines 
that  disclosure  of  certain  records  to  a 
court,  adjudicative  body  before  which 
ED  is  authorized  to  appear,  individual  or 
entity  designated  by  ED  or  otherwise 
empowered  to  resolve  disputes,  counsel, 
or  other  representative,  or  potential 
witness  is  relevant  and  necessary  to 
litigation  and  is  compatible  with  the 
purpose  for  which  the  records  were 
collected,  ED/OIG  may  disclose  those 
records  as  a  routine  use  to  the  court 
adjudicative  body,  individual  or  entity, 
coimsel  or  other  representative,  or 
witness.  Such  a  xliMdosure  may  be  made 
in  the  event  that  one  of  the  parties  listed 
below  is  involved  in  the  Utigation,  or  has 
an  interest  in  the  litigation: 

(i)  ED,  or  any  component  of  the 
Department 

(ii)  Any  employee  of  ED  in  his  or  her 
o^icial  capacity; 

(iii)  Any  employee  of  ED  in  his  or  her 
individual  capacity  where  the 


Department  has  agreed  to  represent  the 
employee;  or 

(iv)  The  United  States,  where  ED 
determines  that  the  Utigation  is  likely  to 
affect  the  Department  or  any  of  its 
components. 

(f)  Disclosure  to  contractors  and 
consultants.  ED/OIG  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  a  private  firm  with 
which  ED/OIG  contemplates  it  will 
contract  or  with  which  it  has  contracted 
for  the  purpose  of  performing  any 
functions  or  analyses  that  facilitate  or 
are  relevant  to  an  OIG  investigation, 
audit  inspection,  or  other  inquiry.  Such 
contractor  or  private  firm  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such 
information. 

(g)  Debarment  and  suspension 
disclosure.  ED/OIG  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  another  Federal 
agency  considering  suspension  or 
debarment  action  where  the  information 
is  relevant  to  the  suspension  or 
debarment  action. 

(h)  Disclosure  to  the  Department  of 
Justice.  ED/OIG  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  the  Department  of 
Justice,  to  the  extent  necessary  for 
obtaining  its  advice  on  any  matter 
relevant  to  Department  of  Education 
operations. 

(i)  Congressional  member  disclosure. 
ED/OIG  may  disclose  Information  from 
this  system  of  records  as  a  routine  use 
from  the  record  of  an  individual  in 
response  to  an  inquiry  from  the  Member 
of  Congress  made  at  the  request  of  that 
individual;  however  the  Member's  right  , 
to  the  information  is  no  greater  than  the 
right  of  the  individual  who  requested  it. 

(j)  Computer  matching  disclosure.  ED/ 
OIG  may  disclose  information  from  this 
system  of  records  as  a  routine  use  to  a 
Federal.  State,  local,  or  foreign  agency, 
or  other  public  authority,  for  use  in 
computer  matching  programs  to  prevent 
and  detect  fraud  and  abuse  in  benefit 
programs  administered  by  any  agency, 
to  support  civil  and  criminal  law 
enforcement  activities  of  any  agency 
and  its  components,  and  to  collect  debti 
and  overpayments  owed  to  any  agency 
and  its  components.  — 

DtSCtOSUIIl  TO  COWSUMEW  WEPOWTIne 


None. 

MUCKS  iUlO  nUcnCSS  PON  STOMNO, 
MTMBVIIIQ.  ACCCSSmO,  RETAINWO^MIO 
DMPOSNM  OP  NSCONOS  M  THE  system: 

stonaoe: 

The  records  are  maintained  on  index 
cards,  investigative  report*,  micro- 
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computer  disks,  computer  mainframe 
files  and  computer-printed  listings. 

nrrwcvAaiuTY: 

The  records  are  retrieved  by  manual 
or  computer  search  of  alphabetical 
indices  orcross-indices.  Indices  list 
names  of  individuals,  companies  and 
organizations. 


SAROUAROS: 

Access  is  re.stri;^led  to  authorized  staff 
members  of  the  Offlce  of  Inspector 
General  and  other  officials  of  the 
Education  Department  on  a  need-to- 
know  basis  as  determined  by  the 
Inspector  General.  Written  documents 
and  computer  disks  are  maintained  in 
secure  rooms,  i»  security -type  safes  or 
in  bar-ior.k  file  cabinets  with 
manipulation-proof  combination  locks. 
Computer  mainfi  ame  ."^iles  are  on-line  in 
guarded,  combination-locked  computer 
rooms. 


NETENTIOtt  AND  OIWOSAL: 

In\  esLigative  Hies  are  retained  for  10 
years  after  completion  of  the 
investigation  and/or  actions  based 
thereon.  Paper  and  computer  indices  are 
retained  permanently.  The  records 
control  schedule  and  disposal  standards 
may  be  obtained  by  writing  to  the 
System  Manager  at  the  address  below. 

SVSTm  ItAMAQCntS)  AND  AtKMWSS: 

Assistant  Inspector  General  for 
Investigation  Ser\'ices,  U.S.  Department 
of  Education,  Room  4200.  Switzer 
Building,  330  C  Street  SW,  Washington. 
DC  20202-1510. 


NQtmCATION  MOCCDUm: 

See  "system  exempted,"  below.  As 
provided  in  34  CFR  5b.ll  (b)(2)  and 
(c)(1).  the  notification  procedure  is  not 
applicable  to  criminal  investigative  files 
except  at  the  discretion  of  the  Inspector 
General.  To  the  extent  that  this 
procedure  may  ppply  to  criminal 
investigative  files,  it  is  governed  by  34 
CFR  5b.5.  The  notification  procedure  is 
applicable  to  non-criminal  investigative 
files  under  the  conditions  defined  by  34 
CFR  5b.ll(c).  Under  those  conditions  it 
is  governed  by  34  CFR  5b.5. 

RECOM)  ACCESS  PNOCEOURCS: 

See  "system  exempted,"  below.  As 
provided  in  34  CFR  5b.ll  (b)(2)  and 
(c)(1),  the  record  access  procedure  is  not 
applicable  to  criminal  investigative  files 
except  at  the  discretion  of  the  Inspector 
General.  To  the  extent  that  this 
procedui-e  may  apply  to  criminal 
investigative  files,  it  is  governed  by  34 
CFR  5b.5.  The  record  access  procedure 
is  applicable  to  non-criminal 
investigative  files  under  the  conditions 


defined  by  34  CFR  5b.ll(c).  Under  those 
conditions  it  is  governed  by  34  CFR  5b.5. 

coNTESTma  RECOfR)  pnocEouncs: 

Not  applicable.  See  "system 
exempted,"  below. 

RECOnO  SOUNCE  CATEOOmES: 

Departmental  and  other  Federal,  State 
and  local  government  records; 
interviews  of  witnesses;  documents  and 
other  material  furnished  by 
nongovernmental  sources.  Sources  may 
include  confidential  sources. 

SYSTEM  EXEMnED  PHOM  CERTAIN  PROVISIONS 
OP  THE  ACT: 

Pursuant  to  the  general  authority  in 
the  Privacy  Act  in  5  U.S.C.  section 
552a(j)(25,  the  Secretary  has  by 
regulation  exempted  the  Investigative 
Files  of  the  inspector  General  ED/OIG 
from  the  following  subsections  of  the 
Privacy  Act; 

5  U.S.C.  552a(c)(3)— access  to 
accounting  of  disclosure; 

5  U.S.C.  552a(d)(1lH4)  and  (f)— 
procedures  for  notification  of,  access  to. 
and  correction  or  amendment  of  records*. 

5  U.S.C.  552(e)(3)— notice  to  an 
individual  who  is  required  to  provide 
information  to  the  Department; 

5  U.S.C  552a(e)(4){G),  (H)— inclusion 
of  information  on  Department 
procedures  on  notification  of,  access  to, 
correction  or  amendment  of  records,  in 
the  system  in  the  system  of  records 
notice. 

These  exemptions  are  stated  in  34 
CFR  5b.ll. 

[FR  Doc.  93-1244  Filed  l-lft-92;  &45  smj 
BtUJNO  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award,  Intent  To 
Award  Grant  to  LWT  Systems,  Inc. 

'  aoency:  Department  of  Energy. 
action:  Notice  of  unsolicited  financial 
assistance  award.  ^ 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(2),  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  to  LWT  Systems. 
Incorporated  under  Grant  No.  DE-FGOl- 
92CE15505.  The  proposed  grant  will 
provide  funding  in  the  estimated  amount 
of  $88,200  for  LWT  Systems,  Inc.,  to 
design,  fabricate,  and  assemble  a  small 
1  kW  single-blade  wind  turbine,  which 
will  subsequently  be  tested  in  the  10- 
foot  wind  tunnel  at  the  Graduate 
Aeronautical  Laboratories  of  the 
California  Institute  of  Technology  in 


Pasadena.  CA.  It  is  estimated  that  the 
20,000  units,  which  may  be  sold  in  the 
present  market,  can  save  the  nation 
60,000  barrels  of  oil  annually. 

The  Department  of  Energy  has 
determined  in  accordance  with  10  CFR 
e00.14(f)  that  the  application  submitted 
by  the  Energy  Concepts  Company  is 
meritorious  based  on  the  general 
evaluation  required  by  10  CFR  600.14(d) 
and  that  the  proposed  project  represents 
a  unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current  or  planned  solicitation.  Mr. 
Kenneth  Liljegren  is  the  founder  and    , 
president  of  LWT  Systems.  Inc.  He  is  a 
retired  ordinance  engineer  with  some 
patents  to  his  credit.  He  also  is  the 
patent  holder  of  record  for  this  wind 
turbine  technology. 

The  proposed  project  is  not  eligible 
for  financial  assistance  under  a  recent, 
current  or  planned  solicitation  because 
the  funding  program,  the  Energy-Related 
Inventions  Programs  (ERIP).  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  effective 
date  of  award. 

FOR  RNrmCR  mroRMATKM  CONTikCn 
U.S.  Department  of  Energy.  Office  of 
Placement  and  Administration,  attn: 
Bernard  G.  Canlas,  m-322,2 1000 
Independence  Avenue,  SW„ 
Washington,  DC  20585. 

Scott  SlieflMld, 

Acting  Director  Operations  Division  "B", 
Office  of  Placement  and  Administration. 
(FR  Doc.  92-1309  Filed  1-16-92;  a-45  am) 

BMLUNOCOOE  MSQ-OVM 


Financial  Assistanee  Award,  Intent  To 
Award  a  Grant  to  Souttiem  States 
Energy  Board 

agency:  Department  of  Energy. 
action:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  60G.7(b)(2)(i)(A),  it  is  making  a 
noncompetitive  financial  assistance 
award  based  on  an  unsolicited 
application  satisfying  the  criteria  of  10 
CFR  600.14(e)(1).  This  award  will  be 
made  under  Grant  Number  DE-FGOl- 
92FE62466  to  the  Southern  States  Energy 
Board.  The  financial  assistance  will 
support  a  regional  effort  to  promote  the 


UMI 
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increased  use  of  U.S.  coal  in  dojnestic 
and  international  markets. 
SCOM:  The  grant  will  provide  $137,217 
in  funding  to  the  Soutlwm  States  Energy 
Board  (S^B)  to  support  a  regional  effort 
to  promote  the  increased  use  of  U.S. 
Coal  and  Clean  Coal  Technology 
transfer.  The  underlying  goal  of  the 
project  is  the  identification  and  removal 
of  institutional  barriers  to  the 
commercial  deployment  of  clean  coal 
technologies  by  the  nation's  electric 
utilities.  The  grant  will  allow  DOE  and 
SSEB  to  fashion  a  long-term  program  of 
public  outreach  and  participation  with 
sufficient  flexibility  to  develop  new 
tasks  and  activities  as  dictated  by  the 
needs  of  the  clean  coal  program  and  the 
interests  of  SSEB  member  States.  This 
grant  will  provide  the  opportunity  for  . 
the  SSEB  to  continue  studies  initiated 
under  Grant  DE-FG(n-85FE60765  as 
well  as  begin  new  studies. 
eugibility:  Based  on  the  receipt  of  an 
unsolicited  proposal,  eligibility  for  this 
award  is  being  limited  to  the  Southern 
States  Energy  Board.  DOE  support  of  ^ 
this  action  will  benefit  the  public  by 
promoting  the  increased  use  of  U.S.  goal 
and  Clean  Coal  Technology  Transfer. 
DOE  knows  of  no  other  entity  which  is 
conducting  or  planning  such  a  program. 

The  term  of  the  grant  shall  be  five 
years  from  the  date  of  award. 

FON  HlirmSI  mFDRMATION  CONTACT: 

U.S.  Department  of  Energy  Office  of 
Placement  and  Administration  Attn: 
Gracie  Nbrdio.  1000  Independence 
Avenue,  SW.  Washington.  DC  20585 

AlUOM  A.  C^flfstso. 

Acting  Director  Operations  Division  "B", 
Office  of  Placement  and  Administration. 
[FR  Doc  92-1306  Filed  1-16-02;  a-45  am] 

BILUNO  COOK  MS»«t-M 


Energy  Infonnation  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

aoency:  Energy  Infonnation 
Administratioo,  Energy. 
ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s]  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (CKMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pubbc  Law 
No.  96-511.  44  U.S.C.  3501  et  seg.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  Le  submitted 


under  section  3504(h)  of  the  Paperwork 
Reduction  Act  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (a  DOE  component  which 
term  includes  the  Federal  Energy 
Regulatory  Commission  (FERC));  (2) 
collection  number(s):  (3)  current  0MB 
docket  number  (if  appUcable);  (4) 
collection  title;  (5)  type  of  request  e.g.. 
new,  revision,  extension,  or 
reinstatement;  (6)  frequency  of 
collection;  (7)  response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit  (6)  affected 
public,  (9)  an  estimate  of  the  number  of 
respondents  per  report  period;  (10)  an 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  an  estimate  of 
the  average  hours  per  response;  (12)  the 
estimated  total  annual  respondent 
burden;  aiui  (13)  a  brief  abstract 
describing  the  proposed  collection  and  . 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  February  3, 1902.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  the  0MB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3064.  (Also, 
please  notify  the  1^  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  726  |adcson  Place  NW., 
Washington.  DC  20S03.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT.  Jay 
Casselberry.  Office  of  Statistical 
Standards,  {jEI-73],  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254^5348. 
SUPPLEMENTARY  INFORMATION: 

The  first  «tergy  informatiim  collection 
submitted  to  OMB  for  review  was: 
1.  Federal  Energy  Regulatmy 

Commission 
2.FERC-566 
3. 1902-0114 

4.  Annual  Rep<Ml  of  Utility's  Twenty 

Largest  Purchasers 

5.  Extension 

6.  Annually 

7.  Mandatory 

&  Businesses  or  other  for-profit;  Small 
businesses  or  organizations 


9. 175  respondents 

10. 1  response 

11. 6  hours  per  response 

12. 1,050  hours 

13.  The  information  collected  is  required 
by  the  Federal  Power  Act  section 
305(c](2)(D]  as  implemented  by  18 
CFR  46.3.  It  is  used  to  monitor  the 
holding  of  interlocking  directorate 
positions  between  public  utilities 
and  their  twenty  largest  purchasers. 
The  infonnation  identifies  large   - ' 
purchasers  of  electric  energy  and 
possible  conflicts  of  interest. 
The  second  energy  information 

collection  submitted  to  C^IB  for  review 

was: 

1.  Federal  Energy  Regulatory 

Commission 

2.  FERC-525 
3. 1902-0092 

4.  Financial  Audits 

5.  Extension 

6.  Other  (3  to  5  year  cycle  depending  on 

size  and  complexity  of  audit) 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9.  83  respondents 
10. 1  response 

11. 193.25  hours  per  response 

12. 16,040  hours 

13.  The  information  collected  on  FERC 
financial  compliance  audits  is 
needed  to  determine  the  companies' 
compliance  with  the  Commission's 
accounting,  ratemaking  and  related 
regulations,  and  the  Commission's 
reporting  requirements.  The 
Commission  issues  letter  orders  to 
the  companies  based  on  the  results 
of  the  audits. 

SUtutoiy  AutiMNity:  Sec.  5(a).  5(b].  13(b). 
and  52.  Public  Law  No.  93-275.  Federal 
Energy  A<liBinistratk)n  Act  of  1974, 15  U.S.C. 
7S4(a).  7e4(b),  772(b),  and  79te. 

Issued  in  Washington.  DC  January  13. 
1992. 

YvoMW  M.  Piikip. 

Director.  Statistical  Standards,  Energy 
Information  Administration. 
[FR  Doc.  92-1308  nied  1-16-02;  8:45  am] 

KOINO  COOE  MS0-»1-M 


Federal  Energy  Regulatory 
Commission 


East  Tennessee  Natural  Gas  Co.; 
Corrections  to  Prior  RUngs 

January  10, 1992 

Take  notice  that  on  December  18, 
1991.  East  Teraiesaee  Natural  Gas 
Company  (East  Tennessee),  filed  a  letter 
widi  the  Federal  Energy  Regulatory 
Commission  stating  that  in  its  motion  to 
place  settlement  rates  into  effect  filed 
on  November  21, 1991,  in  Docket  No. 
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RPgo-lll-014,  East  Tennessee 
inadvertently  failed  to  properly  reflect 
the  cumulative  gas  cost  adjustment  to 
She«t  Nos.  4  and  5,  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

East  Tennessee  states  that  it  is 
submitting  for  filing  Substitute  Second 
Revised  Twelfth  Revised  Sheet  Nos.  4 
and  5.  to  be  effective  December  1. 1991, 
which  appropriately  reflect  the 
cumulative  gas  cost  adjustment. 

East  Tennessee  also  submits 
Substitute  Thirteenth  Revised  Sheet 
Nos.  4  and  5  to  reflect  the  Docket  No. 
RP90-111  motion  rates  in  its  Docket  No. 
TA92-1-2  filing  to  be  effective  January 
1, 1992.  East  Tennessee  also  submits 
Third  Revised  Sheet  Nos.  6  and  7  to 
reflect  a  change  to  the  GRI  charge  which 
was  inadvertently  omitted  from  its  filing 
in  Docket  No.  TA92-1-2. 

East  Teimessee  states  that  copies  of 
the  filing  have  been  served  upon  each  . 
person  on  the  official  service  list  in  the 
above  referenced  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  17, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LatoD-Cashell.  { 

Secretary. 

[FR  Doc.  92-1235  Filed  1-16-S{2;  a-45  am] 
I  COM  triT-M 


(Docktt  No*.  RP92-25-003  and  MTM-I- 
002] 

Iroquois  Gas  Transmission  System, 
LP^  Compliance  Rllng    { 

lanuary  10, 1992. 

Take  notice  that  Iroquois  Gas 
Transmission  System,  LP.  (Iroquois)  on 
January  6, 1992,  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  revised  tariff  sheets 
effective  as  indicated  on  the  tariff 
sheets. 

Iroquois  states  that  it  is  filing  revised 
tariff  sheets  in  compliance  with  the 
Commission's  order  issued  December  6, 
1901  in  the  above  referenced  proceeding. 

Iroquois  states  that  copies  of  the  filing 
were  served  upon  Iroquois' 


jurisdictional  customers,  interested  state 
regulatory  commissions,  and  other 
interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Strfiet,  NE.. 
Washington,  DC  2042b,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  17, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Louis  D.  Cashell, 
Secretary. 

[FR  Doc.  92-1236  Filed  l-ld-92:  8:45  am) 
MLUNQ  CODE  6717-01-11 


[Docket  No.  RP91-189-002] 

Midwestern  Gas  Transmission  Co.; 
IMotion  To  Place  Tariff  Sheets  Into 
Effect 

January  10, 1992. 

Take  notice  that  on  December  31. 
1991.  Midwestern  Gas  Transmission 
Company  (Midwestern)  tendered  for 
filing  a  motion  to  move  rates  into  effect. 
Midwestern  moves  that  the  rates  shown 
on  the  tariff  sheet  attached  to  the  filing 
be  allowed  to  become  effective  January 
1, 1992. 

Midwestern  states  that  the  rates  in  the 
above  referenced  proceeding  were 
accepted  and  suspended,  subject  to 
refund  and  condition,  by  Commission 
order  dated  July  31, 1991.  Midwestern 
also  states  that  the  Commission 
accepted  Midwestem's  latest  effective 
PGA  change  on  December  18, 1991. 

Midwestern  further  states  that  it  has 
evaluated  the  impact  on  its  rates  of 
utilizing  both  (1)  the  actual  plant 
balances  at  the  end  of  the  test  period, 
and  (2)  actual,  end  of  test  period 
demand  determinants. 

Midwestern  states  that  copies  of  the 
filing  have  been  served  upon  each 
person  designated  on  the  official  service 
list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  17, 1992.  Protests 
will  be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make   < 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CaaheU. 

Secretary. 

[FR  Doc.  92-1237  Filed  1-16-92;  8:45  am] 

KLUNQ  COOC  •717-41-11 

[Doci(«t  Nos.  'rF92-1-5»-001  and  TA91-1- 
59-003] 

Nortttem  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

January  10. 1992. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern),  on  Januar>-  3, 
1992,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  2 
the  following  tariff  sheets  with  a 
proposed  effective  date  of  January  1, 
1992: 

2nd  Sub  Alt  109  Revised  Sheet  No.  IC 
Sub  One  Hundred  Tenth  Revised  Sheet  No. 
IC 

Northern  states  that  on  December  31, 

1991,  Northern  filed  revised  tariff  sheets 
in  an  flex  PGA  filing  in  accordance  with 
Section  154.308  of  the  Commission's 
Regulations.  Northern  states  that  certain 
tariff  sheets  reflected  an  effective  date 
of  January  1, 1991,  rather  than  January  1. 

1992.  Northern  states  that  it  is  filing  the 
above-referenced  revised  tariff  sheets  to 
reflect  the  proper  effective  date  of 
January  1, 1992. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  17, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  92-1238  Filed  1-18-92;  8:45  amj 

HLUNQ  COOE  •717-01-lt 


UMI 
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[Dodmt  No.  RPM-«1-0011 

Texas  Eastern  Transmission  Corp.; 
Proposed  Ctumges  In  FERC  Gas  Term 

[anuary  10, 1992. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  January  6, 1992  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  1,  six  copies  of  the 
following  tariff  sheets: 

Sub  Sixth  Revised  Sheet  No.  494 
Sub  Fifth  Revised  Sheet  No.  507 

Texas  Eastern  states  that  on  January 
3. 1991.  Texas  Eastern  submitted  for 
filing  eight  tariff  sheets,  including  Sixth 
Revised  Sheet  No.  494  and  Fifth  Revised 
Sheet  No.  507.  in  compUance  with  the 
Commission's  Final  Rule,  issued  on 
September  20, 1991,  in  Docket  Nos. 
RM90-7-O0a«r  al.  (Order  No.  537).  In 
the  January  3  filing,  Texas  Eastern 
inadvertently  failed  to  modify  a  relevant 
portion  of  Sixth  Revised  Sheet  No.  494 
and  Fifth  Revised  Sheet  No.  507;  Texas 
Eastern  herewith  tenders  substitute 
tariff  sheets  in  lieu  thereof. 

Texas  Eastern  states  that  subject  to 
the  Commission's  acceptance  of  Sub 
Sixth  Revised  Sheet  No.  494  and  Sub 
Fifth  Revised  Sheet  No.  507.  Texas 
Eastern  withdraws  Sixth  Revised  Sheet 
No.  494  and  Fifth  Revised  Sheet  No.  507. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  February  3, 1992. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jurisdictional  customers, 
interested  state  commissions,  and  all 
Rate  Schedule  FT-1  and  IT-1  shippers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  17, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[PR  Doc.  92-1239  Filed  1-16-92:  B:45  am] 

BtLUNO  COOC  e7t7-«1-« 


(Docket  No.  RP92-87-000] 

WHHaws  Natural  QasCo4  Proposed 
Changes  In  FERC  Gas  Tariff 

lanaury  10. 1992. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  January  6. 1992 
tendered  for  filing  die  fcrflowing  tariff 
sheet  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1: 

First  Revised  Sheet  Na  246 

The  proposed  effective  date  of  this 
tariff  sheet  is  February  6, 1902. 

WNG  states  diat  the  purpose  of  this 
filing  is  to  add  new  tariff  language  to 
clarify  that  WNG  may  require 
certifications  from  shippers  to  verify 
that  certain  transportation  qualifies 
under  NGPA  Section  311.  in  compliance 
widi  18  CFR  Section  284.102(e).  This 
clarification  is  provided  on  First  Revised 
Sheet  No.  246. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  sudi  motions 
or  protests  should  be  filed  on  or  before 
January  17. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appn^ate  action  to  be 
taken,  but  ivill  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  iwishing  to  become  a  party 
must  file  a  motifMi  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD-CaafaaO. 
Secretary. 

(PR  Doc  92-1240  Filed  1-16-82;  8:45  am] 
BILUNQ  CODE  Srir-OI-H 


Office  pf  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  December  2  through 
DecemlMr  6, 1991 

During  the  week  of  December  2 
through  December  6. 1991.  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  applications  for 
relief  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  The  following  summary  also 
contains  a  list  of  sulmiissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 


Refund  Applications 

Aratex  Services.  Inc.,  12/4/91.  RA272-45 

The  DOE  issued  a  Supplemental 
Order  correcting  a  misstatement 
contained  in  a  Decision  and  Order  dated 
November  21. 1991.  granting  a  refund  to 
Aratex  Services.  Inc.  (Aratex).  Case  No. 
RF272-25308.  In  that  Decision,  the  DOE 
granted  Aratex  a  refund  of  $263,404 
based  on  its  purchases  of  329,255,500 
gallons  of  petroleum  products.  While  the 
amount  of  the  refund  was  stated 
correctly  in  the  body  of  the  Decision, 
Paragraph  (3)  of  the  Order  mistakenly 
directed  that  a  refund  check  in  the 
amount  of  $17,506  be  made  payable  to 
Aratex.  Therefore,  to  correct  this  error, 
the  DOE  rescinded  Paragraph  (3)  of  the 
November  21, 1991  Decision,  and 
replaced  it  with  a  new  paragraph 
containing  the  correct  refund  amount 

Carey  Cadillac  Renting  Co.  Inc.,  12/6/ 
91,  RF272-74489 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
filed  by  Carey  Cadillac  Renting  Co..  Inc. 
(Carey  Cadillac)  on  July  26. 1986  for  a 
refund  in  the  subpart  V  crude  oil  refund 
'proceeding.  Carey  Cadillac  purchased 
refined  petroleum  products  during  the 
period  of  crude  oil  price  controls  for  use 
in  its  "chauffetir  limousine  rental." 
However,  the  firm  did  not  provide 
sufficient  information  on  the  nature  of 
its  business  operations,  specificaly 
whether  it  acted  more  in  the  nature  of  a 
for-hire  carrier  or  fai  the  nature  of  a 
rental  car  company,  to  allow  the  DOE  to 
determine  whether  the  firm  would  bfr 
subject  to  the  injury  showing 
requirement  applicable  to  retailers  in  the 
crude  oil  refund  proceeding.  The  DOE 
was  unable  to  contact  the  applicant  to 
solicit  this  additional  information  and 
thus  the  Application  for  Refund  was 
denied.    - 

Eli  UUy  and  Company,  12/3/91,  RF272- 
23220.  RD272-23220 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Eli  Lilly  &  Company,  a  manufacturer 
of  medical  and  agricultural  products,  in 
the  subpart  V  crude  oil  refund 
proceeding.  A  group  of  States  and 
Territories  (States)  objected  to  the 
application  on  the  grounds  that  the 
applicant  was  able  to  pass  throu^ 
increased  petroleum  costs  to  its 
customers.  In  support  of  their  objection, 
the  States  asserted  that  Lilly's  net 
earnings  rose  during  the  period  of  price 
controls,  and  submitted  an  affidavit  of 
an  economist  stating  that  in  general,  the 
pharmaceutical  industry  was  able  to 
pass  through  increased  petroleum  costs. 
The  DOE  determined  that  the  evidence 
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offered  by  the  States  was  insufficient  to 
rebut  the  presumption  of  end-user  injury 
and  that  the  applicant  should  receive  a 
refund.  With  respect  to  four  products 
which  has  not  previously  been 
considered  in  the  crude  oil  refund 
proceeding,  Lilly  was  found  to  be 
ineligible  for  a  refund  for  its  purchases 
of  tetrahydrofuran,  triethylamine,  and 
dimethylformamid,  but  was  granted  a 
refund  for  its  purchases  of  panasol.  The 
DOE  also  denied  the  States'  Motion  for 
Discovery,  finding  that  discovery  was 
not  warranted  where  the  States  had  not 
presented  evidence  sufficient  to  rebut 
the  applicant's  presumption  of  injury.  . 
The  refund  granted  to  the  applicant  in 
this  Decision  was  $101,956. 

Gulf  Oil  Corporation/P.H.  Abernathy 
Farm,  12/6/91.  RF300-13790 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Based  on  the 
information  that  the  applicant  provided, 
the  DOE  determined  that  its  gallonage 
claim  for  9,617,023  gallons  was  not 
reasonable.  Accordingly,  the 
Application  for  Refund  was  denied. 

Shell  Oil  Company/Cooperativa  Del 
Turabo  Shell,  12/5/91.  RF315~9043 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
filed  in  the  Shell  Oil  Company  special 
refund  proceeding  by  Cooperativa  del 
Turabo  Shell.  A  cooperative  in  Puerto 
Rico,  Cooperativa  del  Turabo  Shell  has 
certified  that  it  will  pass  through  the 
refimd  to  its  members.  The  total  refund 
granted  in  this  Decision  is  $4,019 
[comprised  of  $2,871  in  principal  and 
$1,148  in  interest). 

Texaco  Inc/Paul's  Texaco,  12/6/91, 
RF321-1B075 
The  DOE  rescinded  a  refund  granted 
to  Paul's  Texaco  on  November  18, 1991 
in  the  Texaco  Inc.  refund  proceeding. 
The  November  18  Decision  concerned 


the  second  Application  for  Refund  filed 
by  Paul's  Texaco,  a  retailer  of  Texaco 
products.  The  first  application  filed  by 
Mr.  Paul  Hobbs.  the  owner  of  Paul's 
Texaco,  had  been  dismissed  when  he 
filed  the  second  application. 
Subsequently,  on  November  26,  Mr. 
Hobbs  filed  a  third  refund  application. 
In  that  application,  he  stated  incorrectly 
that  his  first  application  had  been 
dismissed  because  he  had  failed  to 
provide  evidence  of  his  Texaco 
purchase  volumes.  In  addition,  hp 
falsely  certified  that  he  had  filed  no 
other  applications  in  the  Texaco  refund 
proceeding  other  than  the  first 
application.  Moreover,  while  the  refund 
granted  in  the  November  18  Decision 
was  based  upon  his  claim  that  he 
operated  the  station  fi-om  October  1973 
to  October  1984,  he  stated  in  the  thind 
application  that  he  did  not  know  the 
dates  that  he  operated  the  station.  In 
view  of  the  false  certification  and  the 
doubts  raised  by  the  third  application 
concerning  his  dates  of  ownership,  the 
DOE  found  that  the  refund  granted  in 
the  November  18  Decision  should  be 
rescinded.  Furthermore,  the  DOE  stated 
that  the  third  application  will  be  denied 
unless  Mr.  Hobbs  explains  his  multiple 
filings  and  submits  documentary 
evidence  concerning  the  dates  of 
ownership. 

Wardair  Canada.  Inc.,  12/3/91,  RF272- 
19369,  RD272-19369 
Wardair  Canada,  Inc.  (Wardair],  a 
foreign  airline,  filed  an  Application  for 
Refund  in  the  subpart  V  crude  oil  refund 
proceeding  based  upon  its  United  States 
purchases  of  non-bonded  aviation  fuel 
which  was  consumed  by  its  planes.  A 
group  of  thirty  States  and  two 
Territories  of  the  United  States 
(collectively  "the  States")  filed  an 
objection  opposing  the  receipt  of  a 
refund  by  Wardair,  on  the  basis  that:  (i) 
Sales  of  non-bonded  aviation  fuel  to 
foreign  airlines  were  price-exempt 


"export  sales"  under  10  CFR  212.53  and. 
as  a  matter  of  law,  foreign  firms  cannot 
claim  refunds  since  they  never  were 
intended  to  benefit  under  DOE's  price 
control  program,  and  (ii)  as  a  factual 
matter,  the  foreign  airlines  were  able  lo 
pass  through  a  substantial  part  of 
increased  fuel  costs  by  virtue  of 
regulations  administered  by  the  Civil 
Aeronautics  Board  (CAB)  and  therefore 
were  not  injured  by  crude  oil 
overcharges.  In  connection  with  their 
objection,  the  States  also  filed  a  Motion 
of  Discovery.  In  considering  the  States' 
objection,  the  DOE  determined  that:  (i) 
sales  of  non-bonded  aviation  fuel  were 
specifically  excluded  from  the  "export 
sales"  exemption  under  10  CFR 
212.53(c].  and  Wardair  was  not 
disqualified  from  receiving  a  refund 
simply  because  of  its  foreign  status,  and 
(ii)  the  CAB  regulations  cited  by  the 
States  did  not  constitute  a  means  to 
automatically  pass  through  increased 
fuel  costs;  nor  had  the  States 
estabUshed  that  foreign  airlines 
systematically  passed  through  increased 
fuel  costs  as  a  matter  of  industry 
practice.  On  the  basis  of  these 
determinations,  the  DOE  further 
determined  that  the  States  had  failed  to 
justify  discovery  with  respect  to 
Wardair's  refund  claim.  Accordingly,  " 
Wardair's  Application  for  Refund  was 
approved  and  the  State's  Motion  for 
Discovery  was  denied.  The  amount  of 
the  refund  granted  in  this  decision  was 
$33,159. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals.  .     ~ 


Annored  Transport,  Inc.  et  at  John  P.  Weyer,  Inc. 


UMI 


Atlantic  Richfield  Company/C  4  C  Oil  Cc  Inc. 

Atlantic  Richfield  Company /Maxwell  Oil  Company 

Atlantic  Richfield  Company/Skepis  Arco  et  al « 

Atlantic  Richfield  Company/Smokea  24-Hour  Auto  Repair  et  al.. 

Atlantic  Richfield  Company/Wash-N-Go  et  al. 

Bluffton  Ex.  Village  School  District  et  al _ 

Circle  Line  Sightseeing  Yachts  Inc. 


Citronelle-Mobile  Gathering/ American  Biltrite  Inc.  Rhode  Island  College 


Citronelle-Mobile  Gathering/Federal  Paper  Board  Company.  Inc. . 

City  of  Andalusia  et  al . 

City  of  Edgewood  et  al - « „ „. 

Columbia  County  Board  of  Education . 


Enron  Corporation/McManus  Oil  &  LP.  Gas  Company  Inc 

Enron  Corporation/Texaco  Ina  Texaco  ReHning  k  Mai4ceting  Inc 

Enron  Corporation/Union  Carbide  Chemicals  and  Plastics  Company  Inc. . 


RE272-65630 

RD272-«8Z75 

RR304-14 

RF304-12621 

RF304-^713 

RF3O4-10O81 

RF304-12571 

RF272-834m 

RF272-8990e 

RF336-37 

RF336-3g 

RF336-34 

RF27Z-63203 

RF272-63e01 

RA272-43 

RF34O-10 

RF340-11 

RF340-2S 

RF340-22 


12/04/91 

12/05/91 
12/02/91 
12/06/91 
12/06/91 
12/05/91 
12/06/81 
12/05/91 
12/05/91 

12/04/91 
12/06/91 
12/06/91 
12/05/91 
12/04/91 
12/06/91 

12/05/91 
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Farmington  School  R  VII  ef  at... 

Fomentos  Armadora  S.A.  et  al. 

Gulf  Oil  Corporation/Cagle  Gulf  et  al.. 

Gulf  Oil  Corporation/Dendy  Lumber  Company  et  aL 

Gulf  Oil  Corporation/Grifrm's  Gulf  el  al 

Gulf  Oil  Corporation/Thomlinson  &  McWhite  Inc. ...~ 

Murphy  Oil  Corp./Otis"  Spur 

Old  Fort  Finishing  Plant.... 
Old  Fort  Finishing  Plant.... 

Puregro  Company.... 

Tesoro  Petroleum  Corporation „ _... 

Texaco  Inc./Dave's  Texaco  of  Marion  et  al.......... ., 

Texaco  Inc./John  B.  Walker,  Inc 

Texaco  Inc./Operators  Heat,  Inc  et  al 

TSC  Express  Co 

United  Refining  Company /Petroleum  Electronics,  Inc.. 

Jobbers  Buying  Group,  Inc » 

Crago  &  Cook  Enterprises,  Inc.~.js 

Everdyke  Oil  Co 

Waverly  Mineral  Products.... « 

Well  Tech.  Inc 

Well  Tech.  Inc .. «-.„ .™.... ««- 

Willy's  Express 


RF272-83409 

RC272-141 

RF300-14091 

RF300-12577 

RF30O-13S0e 

RR300-04 

RF309-1422 

RF272-74447 

RD272-74447 

RF272-65888 

RF272-68242 

RF321-2224 

RF321-lie37 

RF321-126(n 

RF272-e0178 

RF33»-n 

RF333-12 

RF333-13 

RF333-15 

RF272-S238B 

RF272-63e82 

RF272-e3a92 

RF272-74482 


12/02/91 
12/06/91 
12/06/91 
12/03/91 
12/06/91 
12/03/91 
12/06/91 
12/05/91 


12/04/91 
12/04/91 
12/06/91 
12/02/91 
12/02/91 
12/03/91 
12/04/91 


•4"-- 

92/02/91 
12/03/91 

12/06/91 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 


B.  Lloyd's  Pecan  Products,  Inc 

Betltown  Secvica  Station 

Black  Gold ..._ 

Brazos,  Inc 

Broadway  Gulf 

Campt>eirs  Junction  Exxon 

Clardy  Oil  Company „ 

Clarks  Camelol  Texaco 

Eddte  Texaco  Service 

Emporia  Gas  &  Oil  Co.,  Inc 

Farmers  Union  Oil  of  Great  Falls .~ 

Frank  Pratko,  Jr 

Garden  City  Texaco  _ 

Genes  Exxon _ 

Genstar  Stone  Products 

Gohmann  Asphalt  &  Constnjctton.. 

Green  Lake  County,  Wl 

Hanwell  Texaco _. 

Heyward's  Texaco 

HHIside  Cokxiy 

Jadon  Texaco .. 

James  White  Co 

Jones  Texaco „ 

Justice,  IL _ 

L  K,  Inc .1 

Leslie  F.  Russell 

Lincresf  Exxon 

Mallard  &  Mallard,  Inc 

Marauder  Marine  Transport  Inc..... 

Medical  Center  al  Princeton 

Melton's  Texaco 

Montana  Highway  Patrol 

riatwnal  Motor  Fleets  Inc 

Needham  Texaco 

Perfection  Ftnishing  Co 

Pliscer  County,  CA „ „. 

Pozzi  Bros.  Transportation,  kic 

Raymond  Servk^e  Station.. 

Redding  Dump  Truck  Service 

Ritze's  Texaco 

Rock  Products  Company  Inc. 

Scenic  Exxon 


Sheltjy  Gravel,  loc 

South  Putnam  Community  Schools.. 
Southern  Califomia  Edison  Compa- 
ny. 
The  ArurxJel  Corporatky) ., 


Case  No. 


RF321 -17951 

RF321-e329 

RF304-8364 

RF321-17814 

RF300-e861 

RF307-10191 

RF31»-4 

RF321 -17952 

RF321-6385 

RF300-12590 

RF272-90285 

RF307-1019e 

RF321 -17880 

RF307-10199 

RD272-74240 

RF272-73790 

RF272-85236 

RF321-1954 

RF321-3190 

RF32 1-1 7954 

RF321-2642 

RF304-8365 

RF321 -17862 

RF272-86430 

RF272-77315 

RF300-12765 

RF307-10194 

RF321 -17822 

RF272-64153 

RF272-8S361 

RF321-17955 

RF321-17812 

RF321 -17820 

RF321-2135 

RF321-17819 

RF272-86859 

RF321-17817 

RF300-12684 

RF321-17ei8 

RF321-17853 

RF321 -17821 

RF307-10197 

RF321-17813 

RF272-79352 

RF304-3879 

RD272-72080 


Name 


Ttie  City  of  Clinton . 

The  Sico  Company. 

Tolson  Motors 

Tom's  Texaco 

VHIa  Park  Fuel  Oil 

Village/Town  of  Mount  Kisco... 

WakefieW  Taxi 

Ward  Parkway  Texaco  Service 

Western  Mechanwal,  Inc 

Winnetwgo  County,  lA 


Case  No. 


RF321 -88303 

RF319-7 

RF321-6073 

RF321-2006 

RF319-2 

RF272-61041 

RF321-17816 

RF321 -11299 

RF321-17815 

RF272-85809 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  OfHce  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  January  13. 1992. 
George  B.  Brasnay, 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc.  92-1305  Filed  1-16-92:  B:45  am] 

BIIXINQ  COOC  S4S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Dock*l  No.  409»-7)     ' 

Agency  Inf  orntation  Collection 
Acthmiee 

AOENCy:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 


3501  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  O^ice  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  February  18, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Superfund  Site  Evaluation  and 
Hazard  Ranking  System.  EPA  ICR 
#1488.02.  This  ICR  requests  renewal  of  a 
currently  approved  collection  (OMB 
#2050-0095). 

Abstract-  Section  105  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA.  1980  and  1986)  amends 
the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP)  to 
include  criteria  prioritizing  releases 
throughout  the  U.S.  before  undertaking 
remedial  action  at  uncontrolled 
hazardous  waste  sites.  The  Hazard 
Ranking  System  (HRS)  is  a  model  that  itt 
used  to  evaluate  the  relative  risk  to 
human  health  or  the  environment  posed 
by  actual  or  potential  releases  of 
hazardous  substances,  pollutants,  and 
contaminants.  The  HRS  criteria  take 
into  account  the  population  at  risk,  the 
hazard  potential  of  the  substances,  as 
well  as  the  potential  for  contamination 
of  drinking  water  supplies,  direct  human 
contact,  destruction  of  sensitive 
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ecosystems,  damage  to  natural 
resources  affecting  the  human  food 
chain,  contamination  of  surface  water 
used  for  recreation  or  potable  water 
consumption,  and  contamination  of 
ambient  air. 

Under  this  ICR  States  will  apply  the 
HRS  by  identifying  and  classifying  those 
releases  that  warrant  further 
investigation  in  anticipation  of  remedial 
response.  The  HRS  score  is  crucial  since 
it  is  the  primary  mechanism  used  to 
determine  whether  a  site  is  to  be 
included  on  the  National  Priorities  List 
(NPL).  Only  sites  on  the  NPL  are  eligible 
for  Superfund-financed  remedial 
actions. 

HRS  scores  are  derived  from  the 
sources  described  in  this  information 
collecticn,  including  field 
reconnaissance,  taking  samples  at  the 
site,  and  reviewing  available  reports 
and  documents.  States  record  the 
collected  information  on  HRS 
documentation  worksheets  and  include 
this  in  the  supporting  reference  package. 
States  then  send  the  package  to  the  EPA 
region  for  a  completeness  and  ac^iuracy 
review,  and  the  Region  then  sends  it  to 


EPA  Headquarters  for  a  final  quality 
assurance  review.  If  the  site  scores 
above  the  NPL  designated  cutoff  value, 
and  if  it  meets  the  other  criteria  for 
listing,  it  is  then  proposed  fcr  the  NPL 

Burden  Statement:  The  estimated 
annual  reporting  burden  for  this 
^collection  of  information  is  estimated  to 
average  1.020  hours  per  site,  including 
time  for  workplan  preparation,  data 
collection,  sampling,  fieldwork,  data    -  . 
validation,  score  development  and 
report  preparation. 

Estimated  No.  of  Respondents:  25 
States. 

Estimated  Total  Annual  Burden  on 
Respondents:  25,500  hours. 

Frequency  of  Collection:  One  time; 
section  116(bj  requires  an  HRS 
evaluation  within  four  years  of  the  site's 
entry  into  CERCLIS. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  espect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y).  401  M  Street.  SW., 

Washington.  DC  20460  and 


Tim  Hunt,  Office  of  Management  and 
Budget,  Office  of  Information  and  " 
Regulatory  Affairs.  725  17th  Street. 

,    NW.,  Washington.  DC  2053a 
Daled:  Januarj-  9. 1992. 

Paul  Lapsley, 

Director.  Regulatory  Management  Division. 

[FR  Doc.  92-1301  Filed  l-l(V-92;  «:45  ami 

MUING  CODE  tSaO-SO-H 

(FRL-4094-1] 

Clean  Air  Act;  Air  Docket  aoslng 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  temporary  closing  of 
Air  Docket.  

summary:  To  accommodate  the 
installation  of  new  file  storage  cabinets, 
the  EPA  Air  Docket  will  be  closed  from 
January  21, 1992.  through  January  29, 
1992. 

The  following  actions  will  be 
undergoing  public  comment  while  the 
docket  is  dosed: 


FR/Date 

Docket  Na 

56  FR  63002 

A-91-69 

(12/03/91) 

A-91-68 

A-91-43 

A-90-51 

A-SO-38 

56  FR  63774 

A-81-76 

(12/05/91) 

56  FR  64382 

A-88-11 

(12/09/92) 

56  FR  64785 

A-91-38 

(12/12/91) 

56  FR  65606 

A-e9-18 

(12/17/91) 

56  FR  65481 

A-91-32 

(12.'17/91) 

Tiiia 


40  CFH  parts  72.  73.  75  aod  77  Add  Rain  Programs:  Perr-rts,  AIH3»a.Tca  System.  Continuoja  Emissions 
Monitoring.  Excess  Emtssior*.  and  Core  Rules. 


40  CFR  part  55  Oiitef  Contnental  SheH  Air _ _ - — -- - — — 

40  CFR  part  63  NESHAPS  for  Source  Categories;  Perchtoroethyiene  Emisswfw  fcom  Diy  Cteamrig  Facilities 

Control  Techniques  Guideline  Documeot.  Reactor  Processes  and  DistiRation  Operatiofw  in  «ie  Synttietic  Organic 

Cherriia)  Manufactufing  Industry. 
40  CFR  parts  80  ard  86  Evaporafive  Enwssion  lor  Gasoline-  and  Methanol-Fueled  Vehictes — 


40  CFR  part  73  Deiegation  Proposals  to  Adrninister  the  Auctions  and  Orect  Sa^.. 


Cose  Date 


02-03-82 

02-03-92 
02-07-92 
ta-1(^92 
01-22-92 
02-21-92 


Written  comments  may  be  delivered 
to  the  Air  Docket,  room  M-15(X), 
Waterside  Mall,  January  22-29, 1992.  but 
Docket  records  will  not  be  available  for 
viewing  during  this  time. 

The  Air  Docket  will  reopen  January 
30, 1992,  and  will  be  open  to  the  public 
8:30  a.m.-noon  and  1:30-3:30  p.m., 
Monday  to  Friday. 

For  further  information  contact  lacqueline 
Brown,  Air  Docket  Manager,  LE-131,  4(J1  M 
SUeet.  SW.,  Washington.  DC  20460  {2JaZ-2m- 
7548).  I 

Rayraond  B.  Ludwiszewski. 

Acting  General  Counsel. 

|FR  Doc  92-1206  Filed  1-16-82;  S>45  am] 
ICOMi 


IEn-FRL-40»4-41 

Environmentai  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  30. 1991  through 
January  03, 1992  ptu^uant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2](c]  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  OfRce  of  Federal 
AcUviUes  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  enviromnental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  05, 1991  (56  FR  14096). 


DRAFT  QSs 

ERP  No.  D-AFS-L65155-O0  Rating 
EC2,  Northern  Spotted  Owl 
Management  Plan  in  the  National 
Forests,  Implementation,  CA,  OR  and 
WA. 

summary: 

EPA  expressed  concern  regarding  the 
presentation  of  alternatives,  water 
quality  and  fish  habitat  in  the  Forest 
Services  management  plan  for  the 
Northern  Spotted  OwL  Additional 
information  is  requested  on  potential 
intpacts  to  fisheries  and  the  spotted  owl 
including  the  cumulative  effects  of 
timber  management  on  other  federal, 
state,  and  private  lands. 

ERP  No.  D-AFS-L6S15a-OR  Rating 
E02.  Big  Bend  Timber  Sale  and  Road 


UMI 
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Construction  Implementation,  Umpqua 
National  Forest,  North  Umpqua  Ranger 
District,  Douglas  and  Lane  Counties, 
OR. 

summary: 

EPA  expressed  environmental 
objections  based  on  the  potential  for  the 
Big  Ben  Timber  Sale  to  have  adverse  air 
quality  impacts  on  two  Class  I  airsheds 
and  proposed  removal  of  habitat  of  a 
federally  listed  threatened  species 
(Northern  Spotted  Owl). 

ERPNo.  D-GSA-E81030-GA  Rating 
EC2,  Internal  Revenue  Service,  Service 
Center  Annex  Consolidation, 
Construction,  Chamblee,  GA. 

summary: 

EPA  believes  that  a  mobile  source 
dispersion  model  is  needed  in  order  to 
determine  carbon  monoxide 
concentrations  in  the  vicinity  of  tha 
proposed  facility. 

Dated:  January  13, 1992. 
Anne  Norton  Miller, 

FALD  Director,  Office  of  Federal  Activities. 
[FR  Doc.  92-1321  Filed  1-16-82;  8:45  am] 

BILUNa  CODE  C560-50-M 

(ER-FRL-4094-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5073  OR  (202)  260-5075. 
Availability  of  Environmental  Impact 

Statements  Filed  January  06, 1992 

Through  January  10, 1992  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  920002,  FINAL  EIS,  FAA.  TX. 
Dallas/Fort  Worth  International 
Airport,  Construction  and  Operation, 
Runway  16/34  East  and  Runway  16/34 
West,  Airport  Layout  Plan,  Approval 
and  Funding,  Cities  of  Dallas  and  Fort 
Worth,  TX,  Due:  February  17, 1992, 
Contact:  Ms.  Mo  Keane  (817)  624- 
5610. 

EIS  No.  920003,  FINAL  EIS,  COE.  FL, 
Central  and  Southern  Florida  Flood 
Control  Project  Restoration  of  the 
Upper  Kissimmee  River  Basin,  through 
the  Headwater  Revitalization  Project 
and  the  Lower  Kissimmee  River  Basin, 
through  the  Level  II  Backfilling  Plan, 
Implementation,  Osceola,  Glades, 
Highlands,  Polk,  Okeechobee  and 
Orange  Counties,  FL,  Due:  February 
17, 1992.  Contact:  Russell  V.  Reed 
(904)  791—3506. 

EIS  No.  920004,  FINAL  EIS.  CDB,  NY, 
Northeast  Middle  School  Project 
Construction  and  Operation,  Site 
Approval  and  CDB  Grant,  City  of 
Rochester,  Monroe  County,  NY,  Due: 
February  17, 1992,  Contact:  Larry  Stid 
(716)  428-6924. 


EIS  No.  920005.  REVISED  DRAFT  EIS. 
AFS,  VA,  WV,  George  Washington 
National  Forest,  Oil  and  Gas  Land/ 
Resource  Management  Plan  Revision, 
Alleghany  Front  Lease  Area,  Several 
Counties,  WV  and  VA,  Due:  April  17. 
1992,  Contact:  George  W.  Kelley  (703) 
433-2491. 
EIS  No.  920003.  DRAFT  EIS,  FHW,  NV. 
Southern  Segment  of  the  Las  Vegas 
Beltway  Construction.  US  93/Boulder 
Highway  in  the  City  of  Henderson  to 
the  Intersection  of  Durango  Drive  and 
Tropicana  Avenue  on  the  West. 
Funding,  Section  10  and  404  Permits, 
Clark  County,  NV,  Due:  March  06, 
1992,  Contact:  A.I.  Homer  (702)  687- 
5320. 

EIS  No.  920007.  DRAFT  EIS,  NOA. 
Atlantic  Ocean  Sharks  Fishery 
Management  Plan  (FMP), 
Implementation,  Possible  NPDES, 
COE  and  Coast  Guard  Permits, 
Exclusive  Economic  Zone  (EEZ)  Gulf 
of  Mexico,  Atlantic  Ocean  and  the 
Caribbean  Sea,  Due:  March  02, 1992, 
Contact:  Andrew  J.  Kemmerer  (813) 
893—3141 

EIS  No.  920008,  DRAFT  EIS,  AFS.  ID, 
Lockwood  and  North  Round  Valley 
Timber  Sales  and  Road  Construction, 
Implementation,  Payette  National 
Forest,  New  Meadows  Ranger,  Adams 
County,  ID,  Due:  March  02, 1992, 
Contact:  Pete  Walker  (208)  634-0629. 

EIS  No.  920009.  DRAFT  EIS,  UAF,  CA, 
Norton  Air  Force  Base  (AFB)  Disposal 
and  Reuse,  Implementation,  San 
Bernardino,  CA,  Due:  March  09, 1992, 
Contact:  Ltc.  Thomas  J.  Bartol  (714) 
382-4891. 

EIS  No.  920010.  FINAL  EIS.  UAF.  ID, 
Air  Force  in  Idaho  Proposal,  Mountain 
Home  AFB  Composite  Wing 
Establishment,  Modification  of 
Airspace  to  Accommodate  Air  Force 
and  Air  National  Guard  Flying 
Activities;  and  Air-to-Ground  Training 
Range  Establishment,  Elinore  County, 
ID,  Due:  February  17, 1992,  Contact: 
Ltc.  Thomas  J.  Bartol  (714)  382-4891. 

EIS  No.  920011,  DRAFT  EIS.  BIM,  WY, 
West  Rocky  Butt  (WRB)  Tract  Coal 
Mine  combined  with  the  Rocky  Butt 
Tract  (WYW-78633),  Logical  Mining 
Unit  (LMU).  Mine  Leasing  and  Land 
Acquisition,  Power  River  Basin, 
Campbell  County.  WY,  Due:  March  16, 
1992,  Contact:  Roger  Wickstrom  (307) 
329-6106. 
Dated:  January  14. 1992. 

Anne  Norton  Miller, 

FALD  Director,  Office  of  Federal  Activities. 

|FR  Doa  92-1322  Filed  l-16-«2;  8:45  am) 
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[FRL40M-S] 

Science  Advisory  Board; 
Environmental  Engineering  Committee 
Bioremediation  Researdi  Review 
Sui>conNnittee  Open  Meeting; 
Felmjary  10-11. 1992 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB's) 
Bioremediation  Research  Review 
Subcommittee  (BRRS)  of  the 
Environmental  Engineering  Committee 
(EEC),  will  meet  on  Monday.  February 
10,  and  Tuesday,  February  11, 1992.  The 
meeting  will  be  at  the  U.S. 
Environmental  Protection  Agency 
Headquarters,  Administrator's 
Conference  Room  #1103  West  Tower, 
401 M  Street,  SW.,  Washington,  DC 
20460.  The  meeting  will  begin  at  9  a.m. 
on  Monday.  February  10th  and  8:30  a.m. 
on  Tuesday,  February  11th  and  will 
adjourn  no  later  than  4:00  p.m.  on 
February  11th. 

At  this  meeting,  the  BRRS  will  receive 
briefings  from  Agency  staff,  and 
comment  on  the  December  1991  draft 
report  on  the  Agency's  Bioremediation 
Research  Program  Strategy,  which  was 
prepared  by  tfie  Agency's  Biosystems 
Technology  Development  Steering 
Committee.  The  proposed  charge  to  the 
SAB's  BRRS  from  the  Agency's  Office  of 
Research  and  Development  (ORD)  is  to 
review  the  research  strategy  document 
and  provide  comments  to  a  number  of 
specific  questions  related  to  guiding 
research  to  develop  the  scientific  and 
engineering  information  necessary  to 
allow  the  appropriate  use  of 
bioremediation  techniques.  Some  of  the 
specific  questions  to  be  addressed  deal 
with  whether  a  site-directed  approach  is 
appropriate  for  focusing  the  Agency's 
bioremediation  research  program,  and 
whether  it  will  adequately  address 
application  problems  that  limit  its  use  in 
the  field;  whether  the  waste  types  and 
site  matrices  targeted  in  the  research 
program  strategy  as  priority  site 
categories  are  the  most  appropriate  for 
focusing  research  efforts;  whether  the 
major  scientific  and  engineering  gaps 
and  consensus  knowledge  rankings  are 
reasonable  and  adequately  cover  the 
problems  associated  with 
bioremediation;  and  whether  the 
research  outputs  will  provide  adequate 
guidance  to  the  Agency  and  the 
bioremediation  industry  users  for 
effective  and  appropriate  use  of 
bioremediation  in  the  field. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  further 
information,  such  as  a  proposed  agenda 
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on  the  meeting  or  those  who  wish  to 
submit  written  comments  should  contact 
Dr.  K.  Jack  Kooyoomjian.  Designated 
Federal  Official,  or  Mrs.  Diana  L.  Pozun, 
Secretary.  Science  Adtisory  Board 
(AWlF).  U.S.  Environmental  Protection 
Agency,  Washington.  DC  20460,  at  202/ 
280-6552  by  February  3, 1992.  Copies  of 
the  December  1991  draft  report  os.  ihe 
Agency's  Bioremediation  Research 
Program  Strategy  may  be  obtained  by 
contacting  Mr.  Thomas  Baugh  of  the  U.S. 
Environmental  Protection  Agency, 
Office  of  Research  and  Development, 
Office  of  Environmental  Engineering  and 
Technology  Demonstration  (RD-681), 
401  M  Street.  SW..  Washington,  DC 
20460  or  calling  at  (202)  260-6747  (FTS 
260-5747).  Seating  will  be  on  a  first 
come  basis. 

Dated:  January  9, 1992. 
Donald  G.  Bamas, 

Staff  Director,  Science  Athssory  Board 
(AIOIF). 

(FR  Doc.  92-1300  FUed  1-16-92;  8:45  amj 
MLUNO  cooc  uao-so-M 


FEDERAL  RESERVE  SYSTEM 

(Dockat  Na  7100-0124  (FR  Y-«)  and  710&- 
012S(FRY11I)] 

Bank  Holding  Company  Reporting 
Requirements 

AOCNCV:  Board't>f  Governors  of  the         • 

Federal  Reserve  System. 

action:  Interim  approval  of  agency 

forms. 

BACKOROtMiO:  Notice  is  hereby 
given  of  approval,  on  an  interim  basis, 
by  the  Board  of  Governors  of  the 
Federal  Reserve  System  of  dianges  to 
the  bank  holding  company  reporting 
reqnirsments  identified  below,  under 
delegated  authority  from  the  Office  of 
Management  and  Budget  (0MB).  as  per 
5  CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public.)  The  changes  to  the  reporting 
requirements  are  to  be  effective  with  the 
December  31. 1991,  reporting  date.  The 
Board  will  consider  all  public  comments 
and  determine,  on  the  basis  of  those 
comments,  whether  the  changes 
approved  on  an  interim  basis  should 
become  final. 

DATES:  Conmients  must  be  submitted  on 
or  before  February  18, 1992. 
ADOWBSStS;  Comments,  which  should 
refer  to  the  OMB  Docket  number,  should 
be  addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW..  Washington.  DC  20551.  or 
dehvered  to  room  B-2223  between  8:45 
ajn  and  515  pjn.  Conunents  received 


may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m..  except 
as  provided  in  S  Z61.8(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503. 
summary:  Under  the  Bank  Holding 
Company  Act  of  1956,  as  amended,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  is  responsible  for  the 
supervision  and  regulation  of  ail  bank 
holding  companies.  The  Board  has 
granted  approval,  on  an  interim  basis,  to 
the  revisions  of  the  Annual  Report  of 
Bank  Holding  Companies  (FR  Y-6:  OMB 
No.  7100-0124)  and  the  Annual  Report  of 
Selected  Financial  Data  for  Nonbank 
Subsidiaries  of  Bank  Holding 
Companies  (FR  Y-llI;  OMB  No.  7100- 
0218). 

The  Annual  Report  of  Bank  Holding 
Companies  (FR  Y-6)  is  filed  annually  as 
of  the  holding  company's  fiscal  year-end 
by  top-tier  bank  holding  companies.  It 
contains  financial  statements  for  the 
consolidated  company,  parent  company 
only,  and  the  holding  company's 
nonbank  subsidiaries,  all  in  the 
company's  own  format;  and  list  of  the 
officers,  directors,  and  shareholders, 
and  their  percentage  ownership  of  the 
holding  company;  and  details  on  insider 
lending  by  the  bank  holding  company. 
Currently,  a  bank  holding  company  with 
total  consolidated  assets  of  $150  million 
or  more  is  required  to  have  the  financial 
statements  that  are  submitted  with  the 
FR  Y-8  certified  by  an  independent 
public  accountant.  Only  two  minor 
revisions  to  the  FR  Y-6  are  being 
proposed  at  this  time.  The  first  revision 
would  require  bank  holding  companies 
to  list  changes,  during  the  fiscal  year,  In 
shareholders  that  own  or  control  five 
percent  or  more  of  any  class  of  voting 
securities  in  the  bank  holding  company. 
The  second  revision  would  require  a 
bank  holding  company  to  report  as  a 
supplement  to  its  organizational  chart  a 
list  of  banking  companies  in  which  it 
holds  25  percent  or  more  of  the 
nonvoting  equity  shares  and  which 
would  not  otherwise  be  controlled  as 
subsidiaries. 

The  Annual  Report  of  Selected 
Financial  Data  for  Nonbank 
Subsidiaries  of  Bank  Holding 
Companies  (FR  Y-llI)  is  submitted 
annually  by  all  bank  holdiitg  companies 
and  provides  selected  balance  sheet  and 
income  information  on  the  nonbank 
subsidiaries  of  the  bank  holding 


company.  The  following  revisions  to  the 
FR  Y-llI  reporting  form  and  instructions 
are  being  proposed: 

1.  Clarification  of  instructions  and 
reporting  fonn  to  indicate  that  inactive 
subsidiaries  are  only  reportable  if  the 
8ub{iidiar>'  previously  conducted  an  activity 
(!.e..  Is  temporarily  inactive  or  in  the  procesa 
of  liquidation).  Those  subsidiaries  that  have 
never  engaged  in  any  business  activity  are 
not  reportable. 

2.  Clarification  of  the  reporting  instructions 
to  indicate  that  financial  data  for  mortgage 
banldng  and  consumer  finance  organizations 
should  only  be  consolidated  in  instances 
where  the  bank  holding  company  has 
established  separate  corporations  in  various 
state  in  order  to  operate  offices  in  those 
States.  That  is,  financial  data  should  only  be 
consolidated  for  organizations  that  are  the 
functional  equivalent  of  branches. 

3.  ElimiriHtion  of  the  Supplemental  Cover 
Sheet  for  tiered  bank  holding  companies. 

Revisions  Approved  on  an  Interim  Basis 
Under  OMB  Delegated  Authority  of  the 
FoUowiog  Reports 

1.  FR  Y-6  fOMB  No.  7100-0124),  Annual 
Report  of  Bank  Holding  Companies; 

This  report  is  to  be  filed  by  all  top-tier 
bank  holding  companies.  Hie  following  bank 
holding  companies  re  exempt  from  filing  the 
FR  Y-6,  unless  the  Board  specifically  requires 
an  exempt  company  to  file  the  report:  bank 
holding  companies  that  have  been  granted  a 
hardshiip  exemption  by  the  Board  under 
section  4(d]  of  the  BaiUc  Holding  Company 
Act;  and  foreign  banking  organizations  as 
defined  by  section  211.23(b)  of  Regulation  K. 
The  revised  report  is  to  be  implemented  on 
an  annual  basis  as  of  December  31. 1991; 
reports  are  to  be  submitted  90  days  after  the 
'■as  of  date. 
Report  Title:  Annual  Report  of  Bank  Holding 

Companies 
Agency  Form  Number  FR  Y-6 
OMB  Docket  Number  noa-OlM 
Frequency:  Annual 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  44.784 
Estimated  Average  Hours  per  Response:  M 
Number  of  Respondents:  5.598 
Small  businesses  are  affected 

The  information  collection  is 
mandatory  [12  U.S.C.  1844].  CorJidential 
treatment  is  not  routinely  given  to  the 
information  filed.  However,  confidential 
treatment  for  the  information,  in  whole 
or  in  part  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

2.  FR  Y-llI  (OMB  No.  7100-0128).  Annual 
Report  of  Selected  Financial  Data  for 
Nonbank  Subsidiaries  of  Bank  Holding 
Companies; 

This  report  is  to  be  filed  by  all  bank 
holding  companies  that  have  nonbank 
subsidiaries.  The  report  is  filed  for  each 
individual  nonbank  subsidiary  of  the  holding 
company.  The  following  bank  holding 
companies  re  exempt  from  filing  the  FR  Y- 
IlL  unless  the  Broad  specifically  requires  an 
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exempt  company  to  file  the  report:  bank 
holding  companies  that  have  been  granted  a 
hardship  exemption  by  the  Board  under 
section  4(d]  of  the  Bank  holding  Company 
Act  and  foreign  banking  organizations  as 
defined  by  section  211^b)  of  Regulation  K. 
The  revised  report  is  to  be  implemented  on  a 
quarterly  basis  as  of  December  31, 1991.  with 
a  submission  date  of  60  days  after  the  "as  of 
date. 
Report  Title:  Aimual  Report  of  Selected 

Financial  Data  for  Nonbank  Subsidiaries  of 

Bank  Holding  Companies 
Agency  Form  Number  FR  Y-llI 
OMB  Docket  Number  nOO-m2B 
Frequency:  Annual 
Reporters:  Bank  Holding  Companies 
Annua/  Reporting  Hours:  1,883 
Estimated  A  verage  Hours  per  Response:  OA 
Number  of  Respondents:  2.822 
Small  businesses  are  affected  - 

The  information  collection  is 
mandatory  (12  U.S.C  1844).  Ck)nridential 
treatment  is  not  routinely  given  to  the 
information  on  the  form.  However, 
confidential  treatment  for  the 
information  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

FOR  FURTHER  IMfORMATIOM  CONTACR 
Stephen  M.  Lovette,  Manager,  Policy 
Implementation,  Division  of  Banking 
Supervision  and  Regulation  (2Q2/4S2- 
3622]  or  Alison  J.  Waldron.  Senior 
Financial  Analyst,  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
2538).  The  following  individuals  may  be 
contacted  with  respect  to  issues  related 
to  the  Paperwork  Reduction  Act  of  1^: 
Stephen  Siciliano,  Special  Assistant  to 
the  General  Counsel  for  Administrative 
Law,  Legal  Division,  (202/452-3920); 
Frederick  J.  Schroeder,  Chief,  Financial 
Reports,  EKvision  of  Research  and 
Statistics  (202/452-3829);  and  Gary 
Waxman,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503. 
SUPPLEMENTAmr  INFORMATION:  The 
Board  of  Governors  of  the  Federal 
Reserve  System  has  granted  approval, 
on  an  interim  basis,  under  delegated 
authority  from  the  Office  of 
Management  and  Budget  (OMB)  to  the 
revisions  in  the  following  reports. 

1.  FR  Y-e  (OMB  No.  7100-0124),  Annual 
Report  of  Bank  Holding  Companies; 

2.  FR  Y-llI  (OMB  No.  7100-0128).  Annual 
Report  of  Selected  Financial  Data  for 
Nonbank  Subsidiaries  of  Bank  Holding 
Companies: 

FRY-« 

The  FY  Y-«  is  an  annual  report  filed 
by  top-tier  bank  holding  companies,  it 
consists  of  financial  statements  for  the 
consolidated  entity  (when  the  total 
consolidated  assets  of  the  company  are 


$150  million  or  more)  and  the  parent 
company  only  statement  for  all  holding 
companies  in  the  company's  own 
format.  The  Form  10-K  filed  with  the 
SEC  usually  satisfies  the  requirement  for 
the  consolidated  statement. 
Additionally,  financial  statements  for 
the  nonbank  subsidiaries  of  the  holding 
company  and  information  on  the 
identity,  percentage  ownership,  and 
businesss  interests  of  principal 
shareholders,  directors,  and  executive 
officers  are  included  in  the  report 
Amendments  to  the  organizational 
documents,  information  on  insider  loans, 
and  an  organization  chart  are  also 
required. 

The  Annual  Report  of  Bank  Holding 
Companies  (FR  Y-6)  is  the  Federal 
Reserve's  principal  source  of  internally 
generated  and  independently  audited 
financial  data  on  individual  bank 
holding  companies,  their  banking  and 
nonbanking  subsidiaries,  and  their  other 
regulated  investments.  Hie  external 
audit  by  an  independent  public 
accountant,  which  is  required  in 
connection  with  this  report  for  holding 
companies  with  total  consolidated 
assets  of  $150  million  or  more,  promotes 
continued  safe  and  sound  operations. 
The  report  enables  the  Federal  Reserve 
(1)  to  monitor  holding  company 
operations  and  to  ensure  that  the 
operations  are  conducted  in  a  safe  and 
sound  manner,  and  (2)  to  determine 
holding  company  compliance  with  the 

provisions  of  the  Bank  Holding        

Company  Act  and  Regulation  Y  (12  CFR 
part  225). 

The  information  collected  by  the  FR 
Y-6  on  the  identity,  percentage 
ownership,  and  business  interests  of 
principal  shareholders,  directors,  and 
executive  officers  is  also  important  for 
supervisory  purposes.  First  data  on 
outside  business  interests  (including 
interests  in  other  financial  institutions) 
aid  in  identifying  chain  banking 
organizations  by  indicating  when  an 
individual  owns  25  percent  or  more  of 
each  of  two  or  more  banking 
organizations.  Second,  information  on 
the  principal  owners  and  directors  is  of 
critical  supervisory  importance  since 
these  individuals  have  a  significant 
impact  on  the  policies  and  condition  of 
banking  organizations.  Experience  has 
shown  that  this  information  is  extremely 
valuable  in  identifying  potential 
problem  situations  and  in  developing 
supervisory  follow-up  programs.  Third, 
information  on  the  outside  business 
interests  of  insiders  can  be  useful  in 
uncovering  situations  that  involve  a 
conflict  of  interest  or  preferential 
treatment  in  the  granting  of  credit 
Information  aa  significant  borrowings 
by  holding  company  insiders  assists  in 


highlighting  situations  involving 
potential  insider  abuse.  Finally, 
information  on  ownership  helps  the 
Federal  Reserve  monitor  compliance 
with  the  Change  in  Bank  Control  Act  (12 
U.S.C.  1817(j)(13)). 

Annual  reporting  of  this  information 
in  the  FR  Y-6  is  essential  for  supervisory 
purposes  because  it  provides 
information  between  bank  holding 
company  inspections.  The  timely 
collection  of  these  data  in  a  supervisory 
report  enhances  the  Federal  Reserve's 
efforts  to  monitor  the  activities  of  bank 
holding  companies. 

FR  Y-llI 

The  FR  Y-llI  consists  of  13  selected 
financial  items  and  certain  other 
information  collected  annually  from 
individual  nonbank  subsidiaries.  The  FR 
Y-llI  must  be  submitted  for  each 
directly  or  indirectly  held  nonbank 
subsidiary.  A  subsidiary,  for  purposes  of 
this  report  is  defined  by  {  225.2  of 
Regulation  Y  (12  CFR  225.2),  which 
includes  companies  25  percent  or  more 
owned  or  controlled  by  another 
company.  Edge  or  Agreement 
corporations,  foreign  subsidiaries,  and 
nonbank  subsidiaries  held  directly  by  a 
bank  are  exempt  from  FR  Y-llI 
reporting. 

The  information  collected  on  this 
report  is  used  by  the  Federal  Reserve  to 
assess  the  financial  condition  of 
individual  nonbank  subsidiaries  and 
their  impact  on  the  consolidated 
financial  entity. 

The  FR  Y-llI  is  the  only  source  of 
standardized  financial  information  on 
individual  nonbank  subsidiaries  of  bank 
holding  companies.  This  information  is 
essential  in  li^ht  of  their  potential 
impact  on  the  subsidiary  bank's 
condition;  the  difi^erent  types  and 
degrees  of  risk  inherent  in  these 
activities;  the  trend  toward  nonbank 
deregulation;  and  the  potential  for 
nonlMnk  holding  company  entities  to 
have  an  adverse  impact  on  affiliated 
banks  due  to  the  volume  of 
intercompany  transactions  and  the  ^ 
complex  inter-relationships  that  can 
exist  between  holding  companies  and 
their  bank  and  nonbank  affiliates. 

The  Federal  Reserve  has  an 
increasing  interest  in  and  a  need  for 
information  on  the  nonbank  operations 
of  bank  holding  companies.  Experience 
has  shown  that  nonbank  problems  can 
cause  funding,  earnings,  and  asset 
quality  problems  for  the  consolidated 
holding  company,  and  that  nonbank 
subsidiaries  can  create  serious 
supervisory  problems  in  bnak 
subsidiaries.  Consolidated  reports  do 
not  reveal  the  extent  of  the  problems  of 
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nonbank  subsidiaries  because  the  size 
of  the  subsidiary  bank  can  obscure  the 
operations  of  nonbank  subsidiaries  at 
the  consolidated  level.  Consequently,  a 
principal  focus  of  the  holding  company 
supervisory  effort  is  to  evaluate  the 
condition  of  nonbank  companies  and 
their  potential  impact  on  affiliated 
subsidiary  banks. 

Annual  reporting  on  the  FR  Y-llI 
enables  the  Federal  Reserve  to  place  an 
emphasis  on  monitoring  the 
capitalization  and  leverage  of  the 
nonbank  subsidiaries  in  relation  to 
industry  norms  and  applicable 
regulations.  In  addition,  the  data 
submitted  on  the  FR  Y-llI  are  also 
frequently  used  to  respond  to  requests 
from  Congress  and  from  the  public  for 
information  on  nonbank  subsidiaries. 
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Report  Form  Revisions 

The  Federal  Reserve  has  approved,  on 
an  interim  basis,  the  following  changes 
to  the  Annual  Report  of  Bank  Holding 
Companies  (FR  Y-6): 

1.  Modify  Report  Item  5.  the  list  of 
shareholders,  require  the  reporting  of  changes 
(both  additions  and  deletions),  during  the 
fiscal  year,  in  shareholders  that  own  or 
control  five  percent  or  more  of  any  class  of 
voting  securities  in  the  bank  holding 
company.  Both  the  name  and  percent 
ownership  would  be  reported. 

2.  Require  each  bank  holding  company  to 
report  as  a  supplement  to  its  organizational 
chart  a  list  of  banks  or  bank  holding 
companies  in  which  it  holds  25  percent  or 
more  of  nonvoting  equity  shares  and  which 
would  not  otherwise  be  considered  controlled 
subsidiaries. 

The  Federal  Reserve  has  approved,  on 
an  interim  basis,  the  following  changes 
to  the  Annual  Report  of  Selected 
Financial  Data  for  Nonbank 
Subsidiaries  (FR  Y-llI): 

1.  The  reporting  instructions  will  be 
modified  to  clarify  that  inactive  nonbank 
companies  are  oiUy  reportable  if  they  have 
previously  engaged  in  any  business  activity. 
Those  companies  that  are  part  of  the  holding 
company  organization  but  have  not  yet 
engaged  in  any  business  activity  are  not 
reportable. 

2.  The  reporting  instructions  will  be 
modified  to  indicate  instances  where  more 
than  one  nonbanking  subsidiary  may  be 
consolidated  for  reporting  purposes. 
Mortgage  banking  and  consumer  finance 
subsidiaries  may  be  consolidated  on  the  FR 
Y-nl  if  they  operate  as  the  functional 
equivalent  of  branches  of  a  mortgage  banking 
or  consumer  finance  operation.  In  certain 
instances,  a  bank  holding  company  will 
establish  separate  corporations  in  various 
states  in  order  to  operate  in  those  states. 
These  separate  corporations  may  be 
consolidated  when  reporting  on  the  FR  Y-lll. 

3.  Clarifications  are  being  proposed  to  the 
FR  Y-llI  cover  sheet  and  reporting  form.  It  is 
also  proposed  that  the  supplemental  cover 


page  for  use  by  tiered  bank  holding 
companies  be  eliminated. 

Time  Schedule  for  Information 
Collection  and  Publication 

The  FR  Y-6  is  collected  annually  as  of 
the  end  of  the  bank  holding  company's 
fiscal  year.  This  report  must  be 
submitted  to  the  Federal  Reserve  within 
3  months  following  the  date  of  the 
report. 

The  FR  Y-llI  is  reported  annually  as 
of  the  last  calendar  day  of  December. 
The  FR  Y-llI  must  be  submitted  to  the 
appropriate  Federal  Reserve  Bank 
within  80  days  after  the  date  of  the 
report. 

The  data  from  these  reports  that  are 
not  given  confidential  treatment  are 
available  to  the  public.  Data  from  these 
reports  will  generally  not  be  published. 

Legal  Status  and  Conridentiality 

The  reports  are  required  by  law  (12 
U.S.C.  1844  (b)  and  (c)  and  12  CFR 
225.5(b)  of  Regulation  Y). 

The  Federal  Reserve  has  not 
considered  the  data  in  these  reports  to 
be  confidential.  However,  a  bank 
holding  company  may  request 
confidential  treatment  pursuant  to 
section  (b)(4)  and  (b)(6)  of  the  Freedom 
of  Information  of  Act  (5  U.S.C.  522(b)(4) 
and  (b)(6)).  Section  (b)(4)  provides 
exemption  for  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential."  Section  (b)(6)  provides 
exemption  for  "personnel  and  medical 
files  and  similar  files  the  disclosure  or 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy." 

Board  of  Governors  of  The  Federal  Reserve 
System,  January  10, 1992. 

Dated:  January  10, 1992. 
William  W.  WUes. 
Secretary  of  the  Board. 
[FR  Doc.  92-1251  Filed  1-16-92;  8:45  am] 
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[Docket  No.  7100-0124,  (FR  Y-6A)1 

Bank  Holding  Company  Reporting 
Requirements 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Interim  approval  of  agency 
forms. 


BACKOROUND:  Notice  is  hereby  given  of 
approval,  on  an  interim  basis,  by  the 
Board  of  Governors  of  the  Federal 
Reserve  of  changes  to  the  bank  holding 
company  reporting  requirements 
identified  below,  under  delegated 
authority  from  the  Office  of 


Management  and  Budget  (OMB).  as  per 
5  CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public.)  The  changes  to  the  reporting 
requirements  are  to  be  effective  for 
transactions  occurring  on  or  after 
January  1. 1992.  for  reports  submitted 
according  to  a  gradual  phase-in  period 
described  below.  The  Board  will 
consider  all  public  comments  and 
determine,  on  the  basis  of  those 
comments,  whether  the  changes 
approved  on  an  interim  basis  should 
become  final. 

DATES:  Comments  must  be  submitted  on 
or  before  February  18. 1992. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number,  should 
be  addressed  to  Mr.  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve,  20th  and  C  Streets, 
NW..  Washington.  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m..  except 
as  provided  in  §  261.8(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs. 
.Office  of  Management  and  Budget.  New 
Executive  Office  Building,  room  3208. 
Washington.  DC  20503. 
summary:  Under  the  Bank  Holding 
Company  Act  of  1956,  as  amended,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  is  responsible  for  the 
supervision  and  regulation  of  all  bank 
holding  companies.  The  Board  has  given 
interim  approval  to  the  revisions  of  the 
Bank  Holding  Company  Report  of 
Changes  in  Investments  and  Activities 
(FR  Y-6A;  OMB  No.  710(>-0124).  The 
Federal  Reserve  is  proposing  that  the 
revisions  to  the  FR  Y-6A  be 
implemented  effective  with  transactions 
occurring  on  or  after  January  1. 1992. 

The  Bank  Holding  Company  Report  of 
Changes  in  Investments  and  Activities  is 
an  event-generated  report  fUed  by  top- 
tier  bank  holding  companies  to  report 
changes  in  regulated  investments  and 
activities  made  pursuant  to  the  Bank 
Holding  Company  Act  and  Regulatioii  Y. 
Tlie  report  collects  structure  information 
on  subsidiaries  and  regulated 
investments  of  bank  holding  companies 
engaged  in  both  banking  and 
nonbanking  activities. 

The  proposed  changes  involve  a 
modification  to  the  reporting  schedule 
from  a  quarterly  basis  to  an  event- 
driven  basis  in  which  reports  must  be 
submitted  within  30  calendar  days  of  the 
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occurrence  of  a  reportable  transaction. 
Additionally,  the  report  form  and 
instructions  have  been  modified  to 
improve  clarity.  Proposed  changes  to  the 
content  of  the  report  include  the 
elimination  of  legal  address  and  activity 
rank  information,  and  the  inclusion  of 
certain  nonvoting  equity  investments 
and  Small  Business  Investment 
Corporation  (SBIC)  investments. 

To  allow  adequate  time  to  adjust  to 
the  new  reporting  schedule  and  revised 
reporting  form,  the  Federal  Reserve 
requires  all  changes  in  investments  or 
activities  that  occur  during  the  first 
quarter  of  1992  be  filed  vtnthin  thirty 
days  after  the  end  of  the  quarter.  The 
proposed  30-day  flow  reporting  schedule 
would  be  fiilly  implemented  for 
transactions  diat  occur  on  or  after  April 
1, 1992.  The  interim  approval  is  subject 
to  any  changes  the  Board  may  determine 
to  make  on  the  basis  of  public  comments 
received. 

Revisions  Approved,  on  an  Interim 
Basis,  Under  OMB  Delegated  Authority 
of  the  Following  Report 

1.  FR  Y-6A  (OMB  No.  7100-0124).  B&nk 
Holding  Company  Report  of  Changes  in 
Investments  and  Activities; 

This  report  is  to  be  filed  by  all  top-tier 
bank  holding  companies.  The  following  bank 
holding  companies  are  exempt  from  filing  the 
FR  Y-6A,  unless  the  Board  specifically 
requires  an  exempt  company  to  file  the 
report:  bank  holding  companies  that  have 
been  granted  a  hardship  exemption  by  the 
Board  under  section  4(d]  of  the  Bank  Holding 
Company  Act;  and  foreign  banking 
organizations  as  defined  by  section  211.23(b) 
of  Regulation  K.  The  revised  report  is  to  be 
implemented  on  a  flow  basis  as  of  January  1, 
1992,  with  a  submission  date  of  30  days  after 
the  occurrence  of  a  reportable  transaction. 
The  implementation  of  the  report  is  subject  to 
a  gradual  phase  in  of  the  new  requirement. 

Report  Title:  Bank  Holding  Company 
Report  of  Investments  and  Activities 
Agency  Form  Number  FR  Y-6A 
OMB  Docket  Number  n0tMn24 
Frequency:  Flow-basis 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  2,000 
Estimated  A  verage  Hours  per  Response:  1.0 
Number  of  Respondents:  1 ,000 
Small  businesses  are  affected 

The  information  collection  is  mandatory 
(12  U.S.C.  1844)  and  the  information  is  not 
routinely  given  confidential  treatment. 
However,  confidential  treatment  for 
information,  in  whole  or  in  part  can  be 
requested  in  accordance  with  instructions  to 
the  form.  ' 

POR  FURTHER  INFORMATION  CONTACT: 

Stephen  M.  Lovette,  Manager,  Policy 
Implementation,  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
3622)  or  Alison  J.  Waldron.  Senior 
Financial  Analyst,  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
2538].  The  following  individuals  may  be 


contacted  with  respect  to  issues  related 
to  the  Paperwork  Reduction  Act  of  1980: 
Stephen  Sidliano,  ^>ecial  Assistant  to 
the  General  Counsel  for  Administrative 
Law,  Legal  Division,  (202/452-3920): 
Frederidc ).  Schroeder,  Chief,  Financial 
Reports,  Division  of  Research  and 
Statistics  (202/452-3829);  and  Gary 
Waxman,  Office  of  Informati<H)  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3206, 
Washington,  DC  20503. 

SUPPUEMENTARV  INFORHMTION:  The 

Board  of  Governors  of  the  Federal 
Reserve  has  granted  approval,  on  an 
interim  basis,  under  delegated  authority 
from  the  Office  of  Management  and 
Budget  (OMB)  to  the  revisions  in  the  FR 
Y-6A  (OMB  No.  7100-0124),  the  Bank 
Holding  Company  Report  of  Changes  In 
Investments  and  Activities. 

The  Bank  Holding  Company  Report  of 
Changes  iv  Investments  and  Activities 
requests  information  from  all  top-tier 
bank  holding  companies  on  changes  in 
investments  and  activities.  This  report  is 
event-generated  and  is  filed  by  bank 
holding  companies  only  when  they  have 
changes  in  structure.  The  report  collects 
information  relating  to  acquisitions, 
divestitures,  changes  in  relationships 
between  a  parent  company  and  its 
subsidiaries,  changes  in  activities,  and 
legal  authority.  The  response  rate  for  the 
FR  Y-6A  varies  depending  on  the 
reportable  activity  engaged  in  by  each 
bank  holding  company. 

In  addition  to  a  redesign  of  the 
reporting  form  and  instructions, 
substantive  changes  to  the  FR  Y-6A 
include  a  revision  to  the  reporting  cycle, 
the  revision  of  existing  reporting 
requirements  to  eliminate  the  collection 
of  unnecessary  information,  and  the 
addition  of  proposed  information 
required  by  users  of  the  report 

The  Bank  Holding  Company  Report  of 
Changes  in  Investments  and  Activities 
(FR  Y-6A)  is  collected  by  the  Federal 
Reserve  to  monitor  compliance  by  bank 
holding  companies  with  the  Bank 
Holding  Company  Act  of  1956,  as 
amended,  and  Regulation  Y.  Structure 
data  are  used  to  support  the  financial 
data  collected  by  the  Federal  Re8er\'e, 
and  to  support  studies  focusing  on 
nonbanking  trends  of  bank  holding 
companies. 

In  addition  to  facilitating  compliance 
monitoring  by  the  staff  of  die  Federal 
Reserve,  the  structure  data  are  utilized 
to  provide  information  on  the 
investments  and  nonbanking  activities 
of  bank  holding  companies  to  the 
Federal  Reserve. 


Rsport  Fom  Raviskms 

The  Board  has  granted  interim 
approval  to  the  following  changes  to  the 
Bank  Holding  Company  Report  of 
Changes  in  Investments  and  Activities 
(FR  Y-6A): 

1.  Revise  the  Reporting  Cycle — Change  the 
current  quarterly  reporting  requirement  to  ■ 
fiow-basis  requirement.  Bank  Holding 
Companies  will  have  30  calendar  days 
following  a  reportable  change  in  investments 
or  activities  to  submit  the  FR  Y-6A  to  the 
Federal  Reserve. 

2.  Cease  Collection  of  Certain  Information 
— Cease  the  collection  of  structure 

information  on  companies  in  the  bank 
holding  company  organization  that  have 
not  yet  conducted  any  business  activity. 

— Cease  collection  of  information  on  the 
number  of  offices  operated  by  nonbanking 
subsidiaries. 

— Cease  collection  of  legal  address 
information  for  bank  holding  companies. 

— Change  requirement  for  ranking  all 
business  activities  by  order  of  importance 
to  a  requirement  that  only  the  primary 
activity  be  indicated. 

3.  Add  Certain  Reporting  Requirements 
— Require  that  controlling  ownersliip 

interests  based  on  nonvoting  equity  be 
reported  for  subsidiaries  that  are  not 
otherwise  controlled. 
— Require  that  investments  made  through 
Small  Business  Investment  Corporationt 
registered  with  the  Small  Business 
Administration  be  reported. 

4.  Redesign  the  Reporting  Form  and 
Instructions— Redesign  the  FR  Y-eA 
reporting  form  and  rewrite  the  instructions  to 
correspond  with  the  new  form  and  to  improve 
clarity. 

Legal  Status  aod  Confidentiality 

The  reports  are  required  bv  law  (12 
U.S.C.  1844  (b)  and  (c)  and  12  CFR 
225.5(b]). 

The  Federal  Reserve  has  nut 
considered  the  data  in  these  .'^ports  to 
be  confidential.  However,  a  company 
may  request  confidential  treatment 
pursuant  to  section  (bM4)  and  (b)(6)  of 
the  Freedom  of  Information  Act  (5  U.S.C 
552  (b)(4)  and  (b)(6;i).  Section  fb)(4) 
provides  exemption  for  "trade  8P<:rets 
and  commercial  or  financial  inrormaticn 
obtained  from  a  person  and  privileged 
or  confidential."  Section  (b)(6)  provides 
exemption  for  "personnel  and  medical 
files  and  similar  files  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy." 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  10, 1992. 

Dated:  January  la  1992. 
William  W.  WUm. 
Secretary  of  the  Board. 
(FR  Doc.  92-1252  Filed  1-16-S2:  &-45  am) 
■UMO  cone  nn-*^-m 
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The  Long  Tenn  CredK  Bank  of  Japan, 
Tokyo,  Japan;  Application  to  Engage 
In  Providing  Financial  Advisory  and 
Real-Estate  Related  Advisory 
Activities  I 

The  Long  Term  Credit  Bank  of  Japan, 
Tokyo,  Japan  ("Applicant"),  has  applied. 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  ("BHC  Act")  and  section 
225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(3]),  to  engage  in 
providing  Hnancial  advisory  and  real- 
estate  related  advisory  activities 
through  the  acquisition  of  95.5  percent  of 
the  outstanding  voting  shares  of  Peers 
Holdings.  Inc..  New  York,  New  York 
("Company").  Specifically,  Applicant 
proposes  to  engage  through  Company  in 
the  following  activities: 

(1)  Acting  as  financial  adviser,  either  on  a 
retainer  or  success  fee  basis,  to  provide 
corporate  finance  advisory  services  to 
institutional  customers,  including  advice  with 
respect  to  structuring,  Tinancing  and 
negotiating  domestic  and  international 
mergers,  acquisitions,  joint  ventures, 
divestitures,  leveraged  buyouts,  capital- 
raising  vehicles,  and  other  corporate 
transactions,  and  to  provide  ancillary 
services  or  functions  incidental  to  the 
foregoing  activities; 

(2)  Performing  financial  feasibility  studies 
for  institutional  customers,  principally  in  the 
context  of  determining  the  Rnancial 
attractiveness  and  feasibility  of  particular 
corporate  transactions  and  flnancing 
transactions: 

(3)  Providing  valuation  services  in 
connection  with  the  foregoing; 

(4)  Rendering  fairness  opinions  in 
connection  with  corporate  transactions; 

(5)  Providing  investment  research  and 
advice,  and  promoting  and  assisting 
investors,  with  respect  to  real  property 
investments;  and 

(6]  Arranging  commercial  real  estate  equity 
Tmancings. 

Applicant  proposes  to  conduct  these 
activities  indirectly  on  an  international 
basis. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto."  Applicant 
believes  that  these  proposed  activities 
are  "so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto." 

The  Board  has  previously  determined 
that  the  financial  advisory  activities 
proposed  by  Applicant  are  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  See,  e.g..  The 
Dai-Ichi  Kangyo  Bank,  Limited,  77 
federal  Reserve  Bulletin  184  (1991);  First 
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Eastern  Corporation,  76  Federal  Reserve 
Bulletin  764  (1990);  Banco  Commerciale 
Italiana  S.p.A.,  76  Federal  Reserve 
Bulletin  649  (1990);  The  Fuji  Bank. 
Limited.  75  Federal  Reserve  Bulletin  577 
(1989).  The  Board  has  also  previously 
determined  that  providing  investment 
research  and  advice,  and  promoting  and 
assisting  investors,  with  respect  to  real 
property  investments  are  permissible 
activities  for  bank  holding  companies. 
See,  e,g..  The  Royal  Bank  of  Scotland 
Group  pic,  76  Federal  Reserve  Bulletin 
866  (1990).  In  addition,  the  Board  has 
previously  determined  that  bank  holding 
companies  may  engage  in  arranging 
-commercial  real  estate  equity  financings 
pursuant  to  §  225.25(b)(14)  of  the  Board's 
Regulation  Y  (12  CFR  225.25(b)(14)). 
Applicant  has  made  the  commitments 
set  forth  in  §  225.25(b)(14)  of  the  Board's 
Regiilation  Y  and  considered  by  the 
Board  in  previous  Orders. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC.  20551.  not  later  than  February  12, 
1992.  Any  request  for  a  hearing  must,  as 
required  by  5  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  that  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  13, 1992. 
fennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  92-1254  Filed  l-lft-92;  8:45  am) 

MLUNQ  CODE  e21(M>1-F 


Saban,  SJL,  Panama  City,  Panama; 
Republic  New  York  Corporation,  New 
York,  New  York 

Saban,  S.A.,  Panama  City.  Panama, 
and  its  subsidiary.  Republic  New  York 
Corporation,  New  York,  New  York 
(together,  the  "Applicant"),  have  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))("BHC  Act")  and  S  225.23(a) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)),  for  prior  approval  to  engage 
de  novo  on  a  domestic  and  international 
basis  through  the  Applicant's  wholly- 
owned  subsidiary.  Republic  New  York 
Securities  Corporation,  New  York,  New 


York  ("Company"),  in  the  following 
activities: 

(1)  Providing  to  a^iliates  and  to 
institutional  and  retail  customers  portfolio 
investment  advice  and  research  pursuant  to  § 
225.25(b)(4]  of  Regulation  Y,  including 
furnishing  general  economic  information  and 
advice,  general  economic  statistical 
forecasting  services  and  industry  studies; 
serving  as  the  advisory  company  for  a 
mortgage  or  a  real  estate  investment  trust: 
serving  as  an  investment  advisor  as  defined 
in  Section  2(a)(20)  of  the  Investment 
Company  Act  of  1940,  as  amended,  to 
investment  companies  registered  under  that 
Act;  and  providing  financial  advice  to  state 
and  local  governments: 

(2)  Providing  advice  to  institutional 
customers  in  connection  with  financial 
transactions,  including  advice  regarding  the 
structuring  of  and  arranging  for  interest  rate 
swaps  and  interest  rate  caps,  the  valuation  of 
companies  and  blocks  of  stock,  advice  in 
connection  with  financing  transactions  and 
the  rendering  of  fairness  opinions  in 
connection  with  such  transactions  and 
similar  transactions  ("financial  advisory 
services"); 

(3)  Purchasing  and  selling  all  types  of 
securities  on  the  order  of  institutional  and 
retail  customers  as  a  "riskless  principal;" 

(4)  Providing  to  afniiates  and  to 
institutional  and  retail  customers  investment 
advisory  and  securities  brokerage  services  on 
a  combined  basis  ("full-service  brokerage"), 
including  exercising  limited  investment 
discretion  on  behalf  of  institutional 
customers;  and 

(5)  Providing  to  affiliates  and  to 
institutional  and  retail  customers  securities 
brokerage  services  and  activities  related  or 
incidental  thereto  pursuant  to  S  225.25{b)(15) 
of  Regulation  Y,  including  related  securities 
credit  services  pursuant  to  the  Board's 
Regulation  T  and  securities  borrowing  and 
lending. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto." 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
have  generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form.  National 
Courier  Ass'n  v.  Board  of  Governors, 
516  F.2d  1229. 1337  (D.C.  Cir. 
1975)("A/b(/o/Joy  Courief).  In  addition, 
the  Board  may  consider  any  other  basis 


Federal  Register  /  Vol.  57.  No.  12  /  Friday.  January  17.  1992  /  Notices 


2099 


that  may  demonstrate  that  the  activity 
has  a  reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y.  49  FR  806  (1984). 

In  determining  whether  an  activity 
meets  the  second,  or  proper  incident  to 
banking,  test  of  section  4(c)(8),  the 
Board  must  consider  whether  the 
performance  of  the  activity  by  an 
affiliate  of  a  holding  company  "can 
reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  12  U.S.C. 
lB43(c)(8). 

Applicant  will  conduct  the  proposed 
investment  advisory  activities  subject  to 
the  conditions  of  S  225.25(b)(4)  of  the 
Board's  Regulation  Y  (12  CFR 
225.25(b)(4)).  The  Board  has  previously 
determined  by  order  that  the  proposed 
fmancial  advisory  services  are  closely 
related  to  banking  for  purposes  of 
section  4(c)(8)  of  the  BHC  Act.  and  the 
Applicant  has  committed  to  conduct 
these  activities  in  accordance  with  the 
conditions  set  forth  in  these  Orders.  See 
Suntrust  Banks,  Inc.,  74  Federal  Reserve 
Bulletin  256  (1988);  Signet  Banking 
Corporation,  73  Federal  Reserve  Bulletin 
59  (1987).  In  addition,  the  Board  has 
previously  approved  the  proposed 
buying  and  selling  of  all  types  of 
securities  on  the  order  of  investors  as 
"riskless  principal."  See,  e.g.,  J.P. 
Morgan  Br  Company  Incorporated,  76 
Federal  Reserve  Bulletin  26  (1990); 
Bankers  Trust  New  York  Corporation, 
75  Federal  Reserve  Bulletin  829  (1989). 
Applicant  conunits  that  Company  will 
conduct  this  proposed  activity  subject  to 
the  same  limitations  and  using  the  same 
methods  and  procedures  established  by 
the  Board  in  these  orders. 

Applicant  will  conduct  the  proposed 
securities  brokerage  activities  subject  to 
the  conditions  of  i  225.25(b)(15)  of  the 
Board's  Regulation  Y  (12  CFR 
225.25(b)(15)).  Additionally,  the  Board 
has  previously  determined  that,  subject 
to  certain  conditions,  full  service 
brokerage  activities  are  permissible 
nonbanking  activities  for  bank  holding 
companies  and  do  not  violate  the  Glass- 
Steagall  Act.  See,  e.g.,  PNC  Financial 
Corporation,  75  Federal  Reserve  Bulletin 
396  (1989):  Bank  of  New  England 
Corporation,  74  Federal  Reserve  Bulletin 
700  (1988);  Manufacturers  Hanover 
Corporation,  73  Federal  Reserve  Bulletin 
930  (1987);  National  Westminster  Bank 


PLC,  72  Federal  Reserve  Bulletin  584 
(1986).  The  Board  has  also  approved, 
subject  to  certain  conditions,  the 
provision  of  discretionary  investment 
management  services  to  institutional 
customers  in  connection  with  securities 
brokerage  and  investment  advisory 
services. /.P.  Morgan  &■  Company,  Inc., 

73  Federal  Reserve  Bulletin  810  (1987). 
Applicant  proposes  that  Company 
conduct  these  activities  in  accordance 
with  the  prudential  limitations  relied 
upon  by  the  Board  in  these  orders. 

As  part  of  its  securities  brokerage 
activities.  Company  also  proposes  to 
engage  in  securities  borrowing  and 
lending  activities.  The  Board  has 
previously  determined  that  securities 
borrowing  and  lending  is  permissible  for 
bank  holding  companies  pursuant  to  S 
225.25(b)(15)  of  Regulation  Y.  See,  e.g., 
Canadian  Imperial  Bank  of  Commerce, 

74  Federal  Reserve  Bulletin  571  (1988); 
The  Chase  Manhattan  Corporation,  69 
Federal  Reserve  Bulletin  725  (1983).  In 
addition.  Company  proposes  to  act  as  a 
"finder"  or  "conduit"  in  arranging 
securities  loans  to  other  broker-dealers 
eiUier  by  lending  securities  held  in  a 
customer's  margin  account  or  by  acting 
as  an  intermediary  in  arranging  loans 
between  broker-dealers.  Applicant 
states  that,  in  acting  as  a  conduit 
company  will  comply,  as  applicable, 
with  the  guidelines  set  forth  in  the 
Federal  Financial  Institutions 
Examination  Council's  Uniform  Policy 
for  Supervising  Financial  Institution 
Securities  Lending  Activities.  Applicant 
contends  that,  in  acting  as  a  conduit  in 
arranging  securities  loans,  Company 
would  assume  a  principal's  risk  no 
different  than  the  risk  assumed  in  acting 
as  agent  on  behalf  of  a  brokerage 
customer  and  that  acting  as  a  conduit  in 
these  transactions  is  a  credit 
intermediation  role  typical  of  fmancial 
institutions.  Thus,  Applicant  claims  that 
acting  as  a  conduit  in  seciirities 
borrowing  and  lending  activities  is 
closely  related  to  banking  for  purposes 
of  section  4  of  the  BHC  Act  under  the 
standard  established  in  National 
Courier. 

Applicant  states  that  the  proposed 
activities  will  benefit  the  public.  It 
believes  that  they  will  promote 
competition  and  provide  gains  in 
efficiency  and  added  convenience  to 
customers.  Moreover,  Applicant 
believes  that  the  proposed  activities  will 
not  result  in  any  imsound  banking 
practices.  Accordingly,  Applicant 
believes  that  public  benefits  of  this 
proposal  outweigh  adverse  effects  and 
the  activities  are  therefore  a  proper 


incident  to  banking  for  purposes  of 
section  4  of  the  BHC  Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551.  not  later  than  February  16. 
1992.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by 
S  262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  reasons 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the  evidence 
that  would  be  presented  at  a  hearing, 
and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governor*  of  the  Federal  Reserve 
System.  January  13. 1992. 
Jennifar  |.  lohnaoa. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-1255  Filed  1-16-92;  8:45  am] 
BIUJNO  COOK  •tIfr.QI-r 


FEDERAL  TRADE  COMMISSKNI 

Granting  of  Request  for  Earty 
Termination  of  the  Watting  f>erlod 
Under  the  l>remerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plant.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminatp  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney  ' 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency        • 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transactions  Granted  Early  Termination  Between:  122391  and  123191 


Name  o(  Acquiring  Person.  Name  ol  Acquired  Pereoo.  Neme  of  Acquired  Eritty 


The  Galea  Cofponrtion.  Oryx  Energy  Company,  Sun  Operating  UmHed  Partnership 

UAL  OwpoWfcn  Pan  Am  Corporafcoo.  Pan  American  World  Airways.  Inc..- _ 

R.  E.  Turner.  Gre«  A»T»eric»i  Communicabons  Company,  The  Greal  American  Enterlainment  Company,  Inc. 

Pacific  Teleis  Group.  Craig  O.  McCaw,  Topeka  Cellular  Telephone  Company.  Inc.... — - •■•■ ••_ ■■^■— — 

Applied  Biosoence  International  Inc.,  Richard  J  Hawkins  and  Nona  F.  Niland.  husband  and  wife.  Pharmaco  Dynamics  Research,  Inc. . 

Richard  J.  Hawtane  and  Nona  F.  Niland,  Applied  Bioscience  International  Inc..  Appliod  Bioscience  Wemational,  Inc 

MidSouth  Corporation.  Tenneco  Inc..  The  Connth  and  Counce  Railroad  Company - 

NISPCO  Induaoies.  Inc.,  Kokomo  Gas  and  Fuel  Company.  Kokomo  Gat  and  Fuel  Company 

Occidental  Petroleom  Corporation.  General  Electric  Corporation.  General  Electnc  Capital  Corporation -^ 

lES  Industries  Inc.,  Whrting  Petroleum  Corporation,  Whiting  Petroleum  Corporation - 

ALLTEL  Corporation.  MerriR  Lynch  Capital  Appreciation  Partnersf»p  V,  LP..  CPl  Acquisition,  Inc ■,- 

Bindley  Westem  Industnea,  Inc..  William  G.  Waklron.  J.E.  GooW  «  Co _ 

David  M.  Hicka.  ALLTEL  Corporatioa  ALLTEL  Corporation 

Chartertwuse  Equity  Partners.  L.P.,  John  Labatt  Limited,  Everfresh.  Inc 

Daganeve  Foundaton,  Adamra  Foundation.  Atfa-Laval  U.S.  Holding  Inc. - 

Abbott  Laboratories.  Unilever  N.V..  Sequota  Turner  Corporation - — 

Charter  Consolidated,  P.LC,  PMC  Holding  Company,  PMC  HoWing  Company __ 

Merrill  LyiKh  A  Co..  Inc..  BBB  Holdings  Corp  (Jomt  Venture),  BBB  HoWngs  Corp.  (Joint  Venture) ..._ •• 

Memll  Lynch  Capital  Appreciation  Company  Umited  II,  BBB  Holdings  Corp.  (Joint  Venture).  BBS  Holdings  Corp.  (Joint  Venture) 

Peder  Kolind.  Klaus  J.  Jacobs.  Network  Multi-Family  Security  Corporation 

Peder  Kolind,  Asko  Deutsche  Kauthaus  Aktiengesellschaft,  Network  Multi-Family  Security  Corporation ^^^...™.. 

Lane  Inveetnwnt  Limited  Partnership.  Great  American  Communications  Company,  Great  American  Television  and  Radio  Contpanjf,  mc. 

Acadia  Partnert,  LP.,  Multi-Local  Media  Information  Group,  Inc.,  Mutti  Local  Media  Information  Group,  Irw 

Leucadia  National  Corporation.  Transportation  Capital  Corporation,  Transportation  Capital  Corporation 

Sumiomo  Cotporatioo.  Harsco  Corporation,  Harsco  Corporation — 

Green  Bay  Packaging  Inc..  Tenneco  Inc.,  Marinette.  Tomahawk  &  Western  Railroad  — .- - - — - 

Kirin  Brewery  Co..  Ltd..  Twyford  International.  Inc..  Twyford  International.  Inc - ■"• 

Sisters  of  Chanty  of  Montreal.  St.  Josephs  Province.  Sisters  of  Charity  of  St  Hyacinlhe,  Quebec  Sisters  of  Charity  Health  Sytlaras. 

C8I  Induainea.  Inc.,  GEO  Interriaiional  Corporation,  MQS  Inspection,  Ina » 

Wingate  P«lners,  LP..  Boise  Cascade  Corporation,  Boise  Cascade  Office  Productions  Corporation 

Mtac  Intematiorial  Corporation.  Qume  Corporation,  Compac  Microelectronics,  Itic — • 

USAir  Group.  Inc.,  Call  C.  Icahn,  Trans  World  Airiines.  Inc ~ 

James  W.  Witsoo,  Jr..  One  Fifty  Mall  Associates,  RGB  Venture,  a  general  partneraMp- 

James  W.  Wilson,  Jr,  James  W.  Wilson,  Jr.,  RGB  Venture,  a  general  partnership 

Metropolitan  Lite  Insurance  Company,  Jwnea  W.  Wilson.  Jr.,  Wiregrass  Venture.  Orange  Venhjre,  &  HMS  Venture ;.- 

James  W.  Wilson,  Jr.,  Metropolitan  Life  Insurance  Company.  RGB  Venture,  a  general  partnership 


PMNNo. 


Date 
Terminated 


92-0375 

12/23/91 

92-0385 

12/23/91 

92-0130 

12/25/91 

92-0256 

12/26/91 

92-0322 

12/26/91 

92-0323 

12/26/91 

K^033^ 

12/26/91 

92-0335 

12/26/91 

92-0340 

12/26/91 

92-0344 

12/26/91 

92-0372 

12/26/91 

92-0373 

12/26/91 

92-0374 

12/26/01 

92-0383 

12/26/91 

92-0421 

12/26/91 

92-0304 

12/27/91 

92-0305 

12/27/91 

92-0379 

12/27/91 

92-0380 

12/27/91 

92-0411 

12/27/91 

92-0412 

12/27/91 

92-0352 

12/30/91 

92-0365 

12/30/91 

92-0386 

12/30/91 

92-0426 

12/30/91 

92-0455 

12/30/91 

92-0361 

12/31/91 

92-0415 

12/31/91 

92-0420 

12/31/91 

92-0431 

12/31/91 

92-0435 

12/31/91 

92-0439 

12/31/91 

92-0447 

12/31/91 

92-0448 

12/31/91 

92-0449 

12/31/91 

92-0456 

12/31/91 

TRANSACTIONS  GRANTED  EARLY  TEfHUNATION  BETWEEN:  010192  AND  010392 


Name  ol  Acquiring  Person.  Name  of  Acquired  Person,  Name  of  Acquired  Entity 


The  Peninsular  and  Onental  Steam  Navigation  Company,  Richard  C.  Halpem,  Sctial  Associates,  Inc 

Tenneco  Inc,  LaPorte  MTBE  Umited  Partnership.  LaPorte  MTBE  Limited  Paitiieiship 

UnrtH  Corporation,  Btchburg  Gas  and  Etectric  Light  Company.  Fitchhurg  G«»  «<•  Elecfcic  LigM  Company.. 

Dr.  HXX  Paul  Sachar,  Ck)mpuChem  Corporation.  CompuChem  Corporation _ — .- - 

American  Stores  Company,  HHeMlla  Corporation.  Mark  Steven  Service  Merchandisers,  inc. — 

HaHman  A  Friedman  Capital  Partners  U,  LP..  General  Cellular  Corporation,  General  Cellular  Corporation... 


PMNNo. 


92-0424 
92-0324 
92-03S4 
92-0368 
92-0423 
92-0444 


Data 
Terminated 


01/02/92 
01/03/92 
01/03/92 
01/03/92 
01/03/92 
01/03/92 


FOR  FUfTTHHI  MFOMMTION  COtrTACT: 
Sandra  M.  Peay,  or  Renee  A.  Horton, 
Conta<:t  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office'.  Bureau  of  Competition,  room  303, 
Washington,  DC  20580,  (202]  326-^100. 

By  Direction  of  the  Commission. 
DaoaM  S.  ClaiV, 
Secretary. 
JFR  Doc.  82-1287  Fileti  1-16-02. 8:45  am] 

MiJNa  COOE  *7f»4t-ll 


{Dfctc-aasc]  I 

DIv*  N*  Surf,  Inc.;  Prohibited  Trade 
Practices,  and  Afffrmatlve  Corrective 
Actions 

agency:  Federal  Trade  Commission. 


action:  Consent  order. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
California-based  company,  d/b/a  Body 
Glove  International,  to  label  or 
otherwise  identify  the  constituent  fiber 
content,  percentages  of  fiber  content, 
manufacturei's  name,  and  cotmtry  of 
origin  for  their  textile  fiber  products,  as 
required  by  the  Textile  Fiber  Products 
Identification  Act.  In  addition,  the  order 
requires  the  respondent  to  distribute  a 
copy  of  the  order  to  each  of  its  operating, 
divisions. 


DATES:  Complaint  and  Order  issued 

December  23, 1991.  • 

FOR  FURTHER  NtFORMATION  CONTACT: 

Sylvia  Kundig.  San  Francisco  Regional 
Office,  Federal  Trade  Commission,  901 
Market  St.,  Suite  570,  San  Francisco,  CA. 
94103.  (415]  744-7920. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  September  25, 1991,  there 
was  published  In  the  Federal  Register. 
56  FR  48564.  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
Dive  N"  Surf,  Inc.,  d/b/a  Body  Glove 
International,  for  the  purpose  of 
soliciting  public  comment  Interested 


■  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130. 6th  Street  ft  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580.  , 
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parties  were  given  sixty  (60]  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret  or 

apply  sec.  5,  38  Stat.  719.  as  amended;  72  Stat. 

1717;  15  U.S.C.  45.  70) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  92-1285  Filed  1-16-92;  8:45  am) 

BtLUNQ  CODE  e7S0-01-M 


[Dkt  C-3352] 

O'Neill,  Incorporated;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
California-based  company,  d/b/a  Onax, 
Inc.,  to  label  or  otherwise  identify  the 
constituent  fiber  content,  percentages  of 
fiber  content,  manufacturer's  name,  and 
country  of  origin  for  their  textile  fiber 
products,  as  required  by  the  Textile 
Fiber  Products  Identification  Act.  In 
addition,  the  order  requires  the 
respondent  to  dis^bute  a  copy  of  thp 
order  to  each  of  its  operating  divisions. 

DATES:  Complaint  and  Order  issued 

December  9, 1991.* 

FOR  FURTHER  INFORMATION  CONTACT: 

Sylvia  Kundig,  San  Francisco  Regional 
Office,  Federal  Trade  Commission,  901 
Market  St.,  suite  570,  San  Francisco.  CA 
94103  (415)  744-7920. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  September  25, 1991,  there 
was  published  in  the  Federal  Register  56 
FR  48564,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  O'Neill, 
Incorporated,  d/b/a  Onax,  Inc.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130, 6th  Street  ft  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580. 


No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 
(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret  or 
apply  sec.  5, 38  Stat.  719,  as  amended;  72  Stat. 
1717;  15  U.S.C.  45,  70) 
Donald  S.  Clark. 
Secretory. 
(FR  Doc  92-1286  Filed  1-16-92;  8:45  am] 

MUJNQ  CODE  STtO-OI-M 


[Fito  No.  902  3309] 

Tech  Spray,  Inc^  et  aU  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Conunission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  fmal 
Commission  approval  would  prohibit, 
among  other  things,  a  Texas  corporation 
and  its  owner  from  making  false  and 
unsubstantiated  environmental  claims  in 
the  marketing  of  any  product. 
DATES:  Comments  must  be  received  on 
or  before  March  17, 1992. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dershowitz,  FTC/S-4002, 
Washington,  DC  20580.  (202)  326-3158. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  died  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubiic  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  to  Cease 
and  Desist 

In  the  Matter  of  Tech  Spray.  Inc.,  a 
corporation,  and  Richard  Russell. 


individually  and  as  officer  of  aaid 
corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Tech  Spray, 
Inc.,  a  corporation,  and  Richard  Russell, 
individually  and  as  officer  of  said 
corporation  ("proposed  respondents"), 
and  it  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Tech  Spray,  Inc.,  by  its  duly  authorized 
officer  Richard  Russell,  individually  and 
as  officer  of  said  corporation,  and  dieir 
attorneys,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  Tech  spray. 
Inc.  ("Tech  Spray ")  is  a  Texas 
corporation  with  its  office  and  principal 
place  of  business  at  88  North  Hughes 
Street.  Amarillo,  Texas  79105. 

Proposed  respondent  Richard  Russell 
is  an  officer  of  Tech  Spray.  He 
formulates,  directs,  and  controls  the  acts 
and  practices  of  Tech  Spray,  and  his 
business  address  is  the  same  as  that  of 
Tech  Spray. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contained  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
oh  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
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that  the  law  has  been  violated  as 
alleged  in  the  attached  draft  complaint. 
or  that  the  facts  as  alleged  in  the 
attached  draft  complaint,  other  than  the 
jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrmwn  by  the  Ckjmmission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding,  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  TTie  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  addressed  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  might  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondents  have  read  the 
complaint  and  the  order  contemplated 
her^yy.  They  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definitions 

For  purposes  of  this  Order,  the  , 
following  definitions  shall  apply: 

"Class  I  ozone-depleting  substance" 
means  a  substance  that  harms  the 
environment  by  destroying  ozone  in  the 
upper  atmosphere  and  is  listed  as  such 
in  title  6  of  the  Clean  Air  Act 
Amendments  of  1990,  Public  Law  No. 
101-549,  and  any  other  substance  which 
may  in  the  future  be  added  to  the  list 
pursuant  to  title  6  of  the  Act.  Gass  I 
substances  currently  include 
chlorofhiOTOcaibons,  halons,  carbon 
tetrachloride,  and  1,1,1-trichloroethane. 


"Class  n  ozone-depleting  substance" 
means  a  substance  that  harms  the 
environment  by  destroying  ozone  in  the 
upper  atmosphere  and  is  listed  as  such 
in  title  8  of  the  Clean  Air  Act 
Amendments  of  1990,  Public  Law  No. 
101-549,  and  any  other  substance  which 
may  in  the  future  be  added  to  the  list 
pursuant  to  title  6  of  the  Act.  Class  II 
substances  currently  include 
hydrochlorofiuorocarbons. 

1. 

//  is  ordered  that  respondents  Tedi 
Spray.  Inc.  ("Tech  Spray"),  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Richard  Russell, 
individually  and  as  an  officer  of  said 
corporation,  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale,  sale,  or 
distribution  of  any  product,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing  that  any  such 
product  containing  any  Class  I  or  Class 
II  ozone-depleting  substance  is  "ozone 
friendly."  "ozone  safe,"  or.  by  words, 
depictions,  or  symbols  representing 
directly  or  by  implication  that  any  such 
product  will  not  deplete,  destroy,  or 
otherwise  adversely  affect  ozone  in  tiie 
upper  atmosphere. 

II. 

It  is  further  ordered  that  respondents 
Tech  Spray,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  Richard  Russell  individually  and  as 
an  officer  of  said  corporation,  and 
respondents  representatives,  agents,  and 
employees,  directly  or  through  any     - 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  labeling,  offering  for  sale, 
sale,  or  distribution  of  any  product,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication,  by  words,  depictions,  or 
83rmbol8,  that  any  product  offers  any 
environmental  benefit,  unless  at  the  time 
of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  such 
representation.  To  the  extent  such 
evidence  consists  of  scientific  or 
professional  tests,  analyses,  research, 
studies,  or  any  other  evidence  based  on 
expertise  of  professionals  in  the  relevant 
area,  such  evidence  shall  be  "competent 
and  reliaWe"  only  if  those  tests, 
analyses,  research,  studies,  or  other 


evidence  are  conducted  and  evaluated 
in  an  objective  manner  by  persons 
qualified  to  do  so.  using  procedures 
generally  accepted  by  others  in  the 
profession  to  jneld  accurate  and  reliable 
results. 

III. 

//  is  further  ordered  that  for  three 
years  from  the  date  ftat  fte 
representations  to  wliich  they  pertain 
are  last  disseminated,  respondents  shall 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

A.  All  materials  relied  upon  to 
substantiate  any  representation  covered 
by  this  Order  and 

B.  All  tests,  reports,  studies,  surveys, 
or  other  materials  in  respondents' 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation  or  the  basis  upon  which 
respondents  relied  for  such 
representation.  , 

IV. 

It  is  further  ordered  that  the  corporate 
respondent  shall  distribute  a  copy  of 
this  Order  to  each  of  its  operating 
divisions  and  to  each  of  its  officers, 
agents,  representatives,  or  employees 
engaged  in  the  preparation  and 
placement  of  advertisements, 
promotional  materials,  {H-oduct  labels,  or 
other  such  sdes  materials  covered  by 
this  Order. 


It  is  further  ordered  that  the  corporate 
respondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporation  such 
as  a  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  under  this 
Order. 

VI. 

//  is  further  ordered  that  the 
individual  respondent  shall  promptly 
notify  the  Commission  in  the  event  of 
the  discontinuance  of  his  present 
business  or  employment  and  of  eadi 
affiliatirai  with  a  new  business  or 
employment.  In  addition,  for  a  period  of 
five  (5)  years  from  the  date  of  service  of 
this  Order,  tie  shall  promptly  notify  the 
Commisnon  of  each  affiliation  with  a 
new  business  or  employment  whose 
activities  include  the  sale,  distribution, 
and/or  manufacturing  of  industrial 
cleaning  or  degreasing  products  or  of  his 
affiliation  with  a  new  business  or 
employment  in  which  his  own  duties 
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and  responsibilities  involve  the  sale, 
distribution,  and/or  manufacturing  of 
industrial  cleaning  or  degreasing 
products.  Each  such  notice  shall  include 
the  individual  respondent's  new 
business  add:  ess  and  a  statement  of  the 
nature  of  the  business  or  employment  in 
which  such  respondent  is  newly 
engaged,  as  well  as  a  description  of  such 
respondent's  duties  and  responsibilities 
in  connection  with  the  business  or 
employment.  The  expiration  of  the 
notice  provision  of  this  paragrapli  shall 
not  affect  any  other  obligation  arising 
under  this  Order. 

VII. 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  them,  and  at  such 
other  times  as  the  Commission  may 
require,  tile  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they  have 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  Tech  Spray,  Inc.,  a 
Texas  corporation,  and  Richard  Russell, 
individually  and  as  oHicer  of  the 
corporation. 

"Hie  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  agreement's  proposed  order. 

lliis  matter  concerns  labeling  and 
advertising  of  various  Tech  3pray 
electronic  equipment  products,  including 
Blue  Shower.  Flux  Stripper  OF,  Instant 
Chiller,  Precision  Duster,  and  Kleen-AII. 
The  Commission's  complaint  in  this 
matter  charges  that  the  respondents' 
labeling  and  advertising  contain  false 
and  misleading  representations  that 
these  products  are  "ozone  friendly."  The 
complaint  alleges  that  the  respondents 
represented  that  there  are  no  ingredients 
in  their  products  that  will  deplete  the 
ozone  layer;  that  because  one  product 
contains  no  CFCs,  it  will  not  harm  the 
earth's  ozone  layer;  and  that  the 
respondents'  products  have  lower 
ozone-depletion  potential  levels  than  the 
limits  set  by  the  Montreal  Protocol  and 
Environmental  Protection  Agency 
("EPA")  guidelines.  In  fact,  the 
complaint  alleges,  these  representations 


are  false  and  misleading,  because 
although  the  respondents'  products 
contain  lower  ozone-depletion 
potentials  than  they  did  before  they 
were  reformulated,  they  still  consist 
primarily  of  ozone-depleting  chemicals; 
chlorofluorocarbons  (CFCs).  1,1,1- 
trichloroethane,  and/or 
hydrochlorofluorocarbons  (HCFCs),  and, 
furthermore,  the  Montreal  Protocol  and 
EPA  guidelines  do  not  provide  ozone- 
depletion  potential  level  limits  that  are 
applicable  to  individual  products. 

"The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

The  proposed  order  defines  Class  I 
and  Class  II  ozone-depleting  substances, 
incorporating  the  definitions  established 
in  the  Clean  Air  Act  Amendments  of 
1990.  Class  I  substances  currently  listed 
under  the  Act  are  CFCs,  halons,  carbon 
tetrachloride,  and  1,1,1-trichloroethane. 
Class  II  substances  currendy  consist  of 
HCFCs. 

Part  I  of  the  proposed  order  requires 
the  respondents,  in  connection  with  the 
advertising,  sale,  or  distribution  of  any 
product,  to  cease  representing  that 
products  containing  any  Class  I  or  Class 
II  ozone-depleting  substance  are  "ozone 
friendly"  or  "ozone  safe,"  or.  through  the 
use  of  similar  terms  or  expression,  that 
any  such  product  will  not  deplete, 
destroy,  or  otherwise  adversely  affect 
ozone  in  the  upper  atmosphere. 

Under  the  Clear  Air  Act  Amendments, 
the  EPA  has  authority  to  add  new 
chemicals  to  the  Class  I  and  II  lists. 
Thus,  the  order's  definitions  of  Class  I 
and  Class  II  zone-depleting  substances 
specifically  include  substances  that  may 
be  added  to  the  Hsts.  If  additional 
substances  are  added  to  the  Class  I  or  11 
lists.  Part  I  of  the  order  becomes 
applicable  to  claims  made  for  products 
containing  those  substances  after  the 
substances  are  added  to  the  lists. 

Part  II  of  the  proposed  order  requires 
the  respondents  to  cease  representing 
that  any  of  their  products  offer  any 
environmental  benefit,  unless  the 
respondents  possess  a  reasonable  basis 
for  such  representation. 

ParU  m,  IV,  V.  VI,  and  VU  of  the 
order  are  standard  order  provisions 
requiring  the  respondents  to  distribute 
copies  of  the  order  to  certain  company 
officials  and  employees,  to  notify  the 
Commission  of  any  changes  in  corporate 
structure  that  might  a^ect  compliance 
with  the  order,  to  notify  the  Commission 
of  any  changes  in  the  business  or 
employment  of  the  named  individual 
respondent  and  to  file  one  or  more 
reports  detailing  compliance  with  the 
order. 


The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Claifc, 
Secretary. 
(FR  Doc.  92-1288  Filed  1-16-92;  ft45  am) 

BtLLMQ  COOC  f7S0-ei-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnandng  AdmMstratlon; 
Statement  of  Organlntlon,  Functions, 
and  DeteQations  of  AuttMrity 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (49  FR  35247, 
dated  September  6, 1984)  is  amended  to 
include  the  Secretary's  following 
delegations  to  the  Administrator,  HCFA, 
of  the  authority  to  conduct  various 
Medicare/Medicaid  studies, 
demonstrations  and  program  initiatives 
under  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA  89) 
(as  amended).  Public  Law  101-239,  and 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  (ORBA  90),  Public  Law  101-508. 
These  delegations  do  not  include  the 
authority  to  make  reports  to  Congress. 
The  authority  to  make  reports  to 
Congress  is  reserved  for  the  Secretary. 

The  specific  amendments  to  Part  F. 
are  described  below: 

•  Section  F.30,  Delegations  of 
Authority,  is  amended  to  include  the 
following  delegations  of  authority  under 
OBRA  89  and  90. 

PP.  The  authorities  under  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
(OBRA  89)  (as  amended].  Public  Law 
101-239. 

1.  The  authority  to  conduct  seven 
studies  as  mandated  by  sections  6016, 
6102(d)(2).  6102(d)(3).  6102(d)(4),  6136. 
6142.  and  6406(a)(1)  of  OBRA  89  (as 
amended),  and  as  may  hereafter  be 
amended. 

2.  The  authority  to  conduct  three 
demonstration  projects  as  mandated  by 
sections  6114(e),  6217  (as  amended  by 
section  4207(m)(5)  of  OBRA  90).  and 
6407(a)  of  OBRA  89  (as  amended),  and 
as  may  hereafter  be  amended. 

3.  The  authority  to  conduct  specific 
Medicare/Medicaid  initiatives  defined 
by  sections  6109, 6213(e),  e407(e), 
6901(d)(3)(A)  and  6901(d)(3)(B)  (as 
amended  by  secUon  4008(i)(2)  of  OBRA 
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90]  of  OBRA  89  (as  amended),  and  as 
may  hereafter  be  amended. 

QQ.  The  authority  under  the  Omnibus 
Budget  Reconcihation  Act  of  1990 
(ORBRA  90),  Public  Law  101-508. 

1.  The  authority  under  section 
4008(i)(l).  and  as  may  hereafter  be 
amended,  for  waiver  of  such  provisions 
of  Title  XVm  of  the  Social  Security  Act 
as  are  necessary  to  conduct  any 
demonstration  project  for  limited- 
service  rural  hospitals  with  respect  to 
which  HCFA  has  entered  an  agreement 
before  the  date  of  the  enactment  of 
OBRA  89. 

Dated:  December  21. 1991. 
Louis  W.  Sullivan, 
Secretary.  Department  of  Health  and  Human 
Services. 
[FR  Doc.  92-1268  Filed  1-16-92;  8:45  am] 

BILUNG  COOe  4120-0»-M 


Office  of  the  Secretary 

Assistant  Secretary  for  Planning  and 
Evaluation;  Privacy  Act  of  1974;  New 
System  of  Records 

agency:  Department  of  Health  and 

Human  Services  (DHHS),  Office  of  the 

Assistant  Secretary  for  Plaiming  and 

Evaluation  (ASPE). 

ACTION:  Notice  of  a  new  system  of 

records. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
ASPE  is  proposing  to  establish  a  new 
system  of  records  09-90-0083,  "Jobs 
Opportunities  and  Basic  Skills  (JOBS) 
Evaluation  Data  System."  DHHS/OS/ 
ASPE.  We  have  provided  background 
information  about  the  proposed  system 
in  the  Supplementary  Information 
section  below. 

DATES:  ASPE  invites  interested  parties 
to  submit  comments  on  the  proposed 
routine  uses  on  or  before  February  18, 
1992.  ASPE  has  sent  a  report  of  the  new 
system  to  the  Congress  and  to  the  Office 
of  Management  and  Budget  (OMB)  on 
January  10, 1992.  In  addition,  ASPE  has 
requested  a  waiver  for  the  60-day 
clearance  requirement.  If  granted,  this 
system  of  records  will  be  effective  30 
days  from  the  date  submitted  lo  OMB. 
The  routine  uses  will  take  effect 
February  18, 1992,  unless  ASPE  receives 
comments  that  result  in  a  contrary 
determination. 

ADDRESS:  Conunents  should  be 
addressed  to  the  JOBS  Evaluation 
Program  Analyst  in  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  (ASPE)  at  the  address  listed 
below.  Comments  received  will  be 
available  for  inspection  from  9  a.m.  to  3 
p.m.,  Monday  through  Friday,  in  room 


UMI 


404E,  Humphrey  Building,  at  that 

address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Canta  Pian  or  Karen  Armstrong,  Hubert 
H.  Humphrey  Building,  Room  404-E,  200 
Independence  Ave.  SW.,  Washington, 
DC  20201,  or  call  (202)  245-7148  (This  is 
not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION:  DHHS/ 
ASPE  proposes  to  establish  a  new 
system  of  records,  called  the  JOBS 
Evaluation  Data  System.  This  system 
will  be  established  and  maintained  by 
ASPE's  contractor  and  its 
subcontractors  to  fulfill  its  contract  to 
evaluate  the  JOBS  pro-ams. 

The  JOBS  training  program  was 
mandated  "to  assure  that  needy  families 
with  children  obtain  the  education, 
training,  and  employment  that  will  help 
them  avoid  long-term  welfare 
dependence"  (Pub.L  lOQ-485,  section 
201  (a)].  The  Family  Support  Act,  Pub.L 
100-485,  section  203(c),  calls  for  an 
evaluation  of  JOBS  to  determine  the 
effectiveness  of  different  approaches  to 
assisting  welfare  applicants  and 
recipients.  The  evaluation  will  contain 
three  main  study  areas:  An  impact 
analysis,  an  implementation  and  process 
study,  and  a  benefit-cost  analysis.  Other 
analyses,  such  as  studies  of 
performance  standards,  will  also  be 
conducted.  Records  will  be  collected  for 
approximately  48,000  welfare  applicants 
and  recipients,  although  certain 
components  of  the  data  collection,  such 
as  educational  testing  and  surveys,  will 
be  completed  on  smaller  subsets  of  the 
sample. 

Records  in  this  system  will  be 
obtained  through  interviews  with 
sample  members,  educational  tests,  case 
file  reviews,  and  from  participating 
sites'  administrative  files  for  AFDC 
benefits  (including  AFDC.  Food  Stamps, 
and  Medicaid  files).  This  information 
will  be  collected  to  inform  the 
evaluation  about  sample  members'  JOBS 
program  participation  and  wage  and 
unemployment  benefits  receipt. 
Administrative  records  may  be  provided 
in  computer  readable  formats  such  as 
magnetic  tapes  or  disk.  Social  Security 
Numbers  and/or  case  and  recipient 
identifiers  will  be  used  to  retrieve 
records. 

Data  in  the  system  will  be  maintained 
in  a  secure  manner.  ASPE's  contractor's 
project  managers  will  control  access  to 
the  data.  All  files  will  be  kept  in  secure 
areas,  using  locked  files,  password 
controls  and  encryption  routines. 
Compilations  of  individualized  data  will 
not  be  provided  to  agencies  at  the 
research  sites. 


The  routine  uses,  compatible  with  the 
stated  purposes  of  the  system,  are 
proposed  as  follows: 

•  Disclosure  to  the  Department  of 
Justice,  courts  or  other  tribunals  in  the 
event  of  litigation  involving  the  Federal 
Government,  the  Department  or 
employees  of  the  Department 

•  Disclosure  to  a  congressional  office 
from  the  record  of  an  individual  in 
response  to  a  verified  inquiry  from  the 
congressional  office  made  at  the  written 
request  of  that  individual. 

•  Disclosure  to  employees  of  the 
contactor  who  need  the  record  in 
performing  their  duties  related  to  the 
contract. 

•  Disclosure  to  subcontractors  for  the 
purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  the  system. 

Dated:  January  10, 1992. 
Martin  H.  Geny,  ' 

Assistant  Secretary  for  Planning  and 
Evaluation. 

09-90-0083 

systcmname: 
JOBS  Evaluation  Data  System. 

SECURmr  ciASSincATiON: 

None. 

SYSTEM  LOCATION: 

Manpower  Demonstration  Research 
Corporation  (MDRC),  3  Park  Avenue. 
New  York,  NY  10016 

Deloitte  and  Touche,  2  Oliver  Plaza. 
Pittsburgh.  PA  15222 

Response  Analysis  Corporation.  377 
Wall  Street,  Princeton.  NJ  08542-0158 
Participating  Sites  (See  list  below) 

CATCQORIES  OF  NNMVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  will  include  records  on  a 
sample  of  approximately  48.000 
individuals  in  7  to  9  sites  who  were 
AFDC  recipients  or  applicants  at  the 
time  of  selection  of  the  research  sample 
and  who  were  eligible  to  receive  JOBS 
services.  Certain  categories  of  records 
will  be  collected  for  all  sample 
members,  while  others  will  be  collected 
only  for  subsamples  in  selected  sites. 

CATEQOWeS  OF  RECORDS  IN  THE  SYSTEM: 

In  each  of  the  evaluation  sites,  clients 
will  be  randomly  assigned  to  either 
treatment  or  control  groups  through  a 
computerized  assignment  system  by  the  . 
contractor.  Similar  data  will  be  collected 
for  members  of  both  treatment  and 
control  groups  in  the  research  sample. 
Categories  of  records  collected  from 
administrative  records,  surveys,  aiid 
testing  include  client  identifiers 
(including  name,  social  security  number. 
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etc.);  demographic  characteristics; 
family  status:  labor  market  status: 
educational  status:  public  assistance 
status;  program  status:  total  Income  and 
poverty  status:  attitudes  toward  work, 
welfare,  parenting,  and  jobs; 
motivational,  self-descriptive,  and  work- 
related  factors:  program  participation: 
educational  and  training  utilization: 
school  performance  and  developmental 
status  of  children:  and  factors  related  to 
child  care  use. 

AUTHOmrV  FOn  MAIHTENANCE  OF  TNC 

swum: 

Authority  is  provided  by  the  Family 
Support  Act,  Public  Law  100-485,  section 
203(c],  42  U.S.C.  681  note,  which  calls  for 
an  evaluation  to  determine  the 
effectiveness  of  different  approaches  to 
assisting  welfare  applicants  and 
recipients. 

PURPOSE  OF  THE  SYSTEM: 

The  purpose  of  the  JOBS  Evaluation 
Data  System  is  to  build  and  expand  on 
prior  and  in-progress  research  in  order 
to  determine  which  program  approaches 
work  best  for  different  subgroups  of 
welfare  applicants  and  recipients.  The 
evaluation  will  contain  three  main  study 
areas:  an  impact  analysis,  an 
implementation  and  process  study,  and 
a  benefit-cost  analysis.  Other  analyses, 
such  as  studies  of  performance 
standards,  will  also  be  conducted. 
Numerous  reports  on  the  findings  (in 
aggregate  form  only)  will  be  issued  over 
the  course  of  the  multi-year  evaluation. 

The  impact  study  will  examine  the 
effects  of  various  JOBS  program 
approaches  on  individuals'  employment 
status  and  earnings  levels,  receipt  and 
amount  of  AFDC  payments,  income 
levels,  and  educational  attainment,  in  up 
to  ten  sites  (and  on  literacy,  basic 
mathematics  achievement,  and  the 
development  of  children  in  three  of  the 
ten  sites).  The  research  will  provide 
important  information  to  policy  makers 
who  need  to  decide  which  services  to 
emphasize  for  which  populations  in 
JOBS  in  the  future. 

The  implementation  and  process 
analysis — the  second  major  evaluation 
study  area — is  intended  to  inform  the 
impact  analysis  and  assess  the 
feasibility  and  replicability  of  different 
approaches.  It  will  do  this  by  examining 
how  various  JOBS  approaches  are 
implemented  in  each  site,  individuals' 
patterns  of  participation  in  JOBS  and 
other  services  available  in  the 
community,  the  relationship  between 
participation  and  individuals'  baseline 
characteristics,  and  the  site  contexts. 

The  cost-effectiveness  study — the 
third  major  study  area — will  estimate 
the  total  costs  of  the  various  JOBS 


approaches  in  each  site  as  well  as  the 
costs  of  particular  activities  or 
components  within  each  approach. 
These  costs  will  then  be  compared  to 
program  benefits,  as  estimated  through 
the  impact  study,  to  determine  the 
relative  cost-effectiveness  of  different 
JOBS  approaches. 

HOUTINE  uses  ON  HCCOMDS  MAMTANKO  M 
TMC  CVSTBM,  MCUKNNO  CAIIOOMEI  OP 
UtCM  AND  THE  PURPOSES  OF  SUCH  uses: 

The  following  routine  uses  for  the 
system  are  proposed: 

1.  Information  may  be  disclosed  to  the 
Department  of  Justice,  to  a  court  or  other 
tribunal,  or  to  another  party  before  such 
tribunal,  when 

•  DHHS,  or  any  component  thereof: 
or 

•  Any  DHHS  employee  in  his  or  her 
official  capacity;  or 

•  Any  DHHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  DHHS,  where 
it  is  authorized  to  do  so)  has  agreed  to 
represent  the  employee:  or 

•  The  United  States  or  any  agency 
thereof  where  DHHS  determines  that 
the  litigation  is  likely  to  affect  DHHS  or 
any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  DHHS  determines  that 
the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  DHHS 
determines  that  such  disclosure  is 
compatible  writh  the  purpose  for  which 
the  records  were  collected. 

2.  Disclosure  may  be  made  to  a 
congressional  ofHce  from  the  record  of 
an  individual  in  response  to  a  veriHed 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

3.  The  evaluation  project  is  being 
performed  under  a  contract.  Records 
may  be  disclosed  to  employees  of  the 
contractor  who  need  the  record  in 
performing  their  duties  related  to  the 
contract.  The  contractor  will  be  required 
to  maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

4.  Records  may  be  disclosed  to  the 
contractor  and  its  subcontractors  for 
purposes'of  collecting,  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  The 
contractor  and  its  subcontractors  shall 
be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 


POLICIES  AND  PRACnCCS  PON  STORmO, 
RETRiEVINO,  ACCESSINO,  RET  A— Ml 
DISPOSINQ  OF  RECORDS  M  THE  SVSIBM.' 

STORAGE: 

Magnetic  tape  and  disk,  paper 
records. 

RETRIEVABIUTV: 

The  research  sites  will  provide 
DHHS's  contractor  with  identifying 
information  on  each  sample  member  at 
the  time  of  random  assignment,  which 
will  be  maintained  in  automated  and 
paper  files  at  the  contractor's  location. 
For  ail  sample  members,  these 
identiHers  will  be  used  to  access 
administrative  records,  as  described 
above,  and  to  add  to  Tiles  containing 
survey  and  test  data. 

The  contractor  will  assign  a  sample 
identifier  to  each  sample  member  and 
any  personal  identifiers  will  be 
encrypted  on  the  research  files.  Thus, 
the  identifiers  will  be  used  only  for  data 
collection  and  validation  purposes. 
Once  the  files  are  created,  the  sample  ID 
will  be  used  for  maintenance  of  the 
research  files,  with  the  identifiers 
encrypted.  A  master  "decryption" 
routine  will  be  maintained  to  link  the 
files.  Access  to  this  file  will  be  restricted 
to  contractor  staff  who  need  to  use  this 
routine  to  validate  data. 

SAFEOUAROS: 

The  following  safeguards  are  routinely 
employed  by  DHHS  and  the  contractor 
to  insure  confidentiality: 

•  All  contract  staff  sign  an  agreement 
to  comply  with  the  corporate  policies  on 
data  security  and  confidentiality; 

•  All  data,  both  paper  files  and 
computerized  files,  are  kept  in  secure 
areas,  with  access  limited  on  a  need  to 
know  basis,  using  locked  files,  password 
controls  and  encryption  routines; 

•  Merged  data  sources  will  have 
identifying  information  encoded  to 
preclude  overt  identification  of 
individuals: 

•  All  reports,  tables  and  printed 
materials  will  present  only  aggregate 
information: 

•  Compilations  of  individualized  data 
will  not  be  provided  to  agencies  at  the 
research  sites:  and 

•  Confidentiality  agreements  will  be 
executed  with  any  participating 
subcontractors  and  consultants  who 
must  obtain  access  to  the  detailed  files. 

Any  users  of  the  files  in  the  future  will 
be  held  to  the  same  confidentiality  and 
use  restrictions  outlined  above. 

RETENTION  AND  OISPOSAU 

Data  will  be  maintained  for  at  least 
seven  years  or  as  long  as  it  serves 
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legitimate  research  purposes  related  to 
the  evaluation. 

Data  disposal  will  consist  of 
shredding  all  individual  records  (and 
certifying]  and  destroying  con^)uter 
files,  other  than  the  Public  Use  File, 
which  will  not  contain  identifiable 
individual  data. 


Assistant  Secretary  for  Planning  and 
Evaluation.  Department  of  Health  and 
Human  Services.  200  Independence 

Avenue,  SW.  Washington,  DC  20201. 

I 

NOrmCATMN  raOCEOURES:  I 

To  determine  if  a  record  exists,  write 
to  the  system  manager  at  the  address 
indicated  above.  Provide  notarized . 
signature  as  proof  of  identity.  The 
request  should  specify  the  name  or 
identification  number  and  the  time 
period  of  association  with  the  JOBS 
-Evaluation.  | 

RCCORO  ACCESS  PHOCCDURES: 

Same  as  notification  procedure. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought. 
(These  procedures  are  in  accordance 
with  Departmental  Regulations  (45  CFR 
5b.5(a)(2)). 

CONTESTMO  RECOM)  PNOCEOURCSC 

Contact  the  System  Manager  named 
above,  reasonably  identify  the  record(s]. 
and  specify  the  information  to  be 
contested.  State  the  reason  for 
contesting  it  (e.g..  why  it  is  inacciirate, 
irrelevant,  incomplete,  or  not  current). 
(These  procedures  are  in  accordance 
with  Departmental  Regulations  (45  CFR 
5b.7)).  I 

NECOm)  SOURCE  CATEQORtES: 

Information  for  individuals  will  be 
collected  from  local  social  services 
agency  records,  including  benefit 
payment  and  claims  files,  from  service 
providers  and  from  interviews  with 
sample  members  and  their  children. 

SVSTEtn  EXEMPTED  FROM  CERTAIfl 
PROVISIONS  OF  Tf4E  act: 

None. 

LIST  OF  PARTICIPATINQ  SITES: 

Michigan — Kent  and  Wayne  Counties: 

Director,  Bureau  of  Employment  Services, 
Michigan  Department  of  Social  Services, 
235  South  Grand  Avenue,  Lansing,  MI 
48909 

Ohio — Franklin  County:  I 

Director,  Ohio  Department  of  Human 
Services,  Office  of  Welfare  Reform,  30  East 
Broad  Street  31st  floor,  Columbus,  OH 
43286  , 

Georgia — ^Fulton  County:  | 

Director  Division  of  Family  and  Children 
Services,  Georgia  Department  of  Human 


Resources,  876  Peachtree  Street,  NE., 

Atlanta,  GA  30309 
Oklahoma— Oklahoma  City,  Cleveland  and 
Pottawatomie  Counties: 
Program  Support  Supervisor,  Oklahoma 

Department  of  Human  Services,  Family 

Support  Services  Division,  PO  Box  25352, 

Oklahoma  City,  OK  73125 

California — Riverside  County: 

Associate  Program  Analyst,  GAIN  and 
Employment  Opierations  Bureau,  California 
Department  of  Social  Services,  744  P  Street, 
MS-6136.  Sacramento,  CA  95814 

Oregon — ^Washington  and  Multnomah 
Counties: 

Program  Analyst — )OBS  unit.  Adult  and 
Family  Services  Division,  Oregon 
Department  of  Human  Resources,  415 
Public  Service  Building,  Salem,  OR  97310 

(FR  Doc.  92-1269  Filed  1-16-92.  8:45  amj 

•ILUNO  CODE  A1S0-04-M 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Suspension  Lifted;  iJiboratory  Again 
Meets  Minimum  Standards  To  Engage 
in  Urine  Drug  Testing  for  Federal 
Agencies 

agency:  National  Institute  on  Drug 

Abuse.  HHS. 

action:  Notice ' 

summary:  The  Department  of  Health 
and  Human  Services  notifies  Federal 
Agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11986)  dated  April  11. 1988.  The 
following  laboratory's  certification  to 
engage  in  urine  drug  testing  for  Federal 
Agencies  was  suspended  on  )uly  23. 
1991  (56  FR  34205,  July  26. 1991)  and  was 
reinstated  effective  January  14, 1992. 
Harris  Medical  Laboratory,  7606  Pebble 

Drive.  Fort  Worth,  TX  76118,  817-595- 

0294. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mona  W.  Brown,  Press  Officer,  National 
Institute  on  Drug  Abuse,  room  lO-A-39, 
5600  Fishers  Lane,  Rockville.  Maryland 
.20857;  Telephone  (301)-443-6245, 

Charles  R.  Schuster, 

Director,  National  Institute  on  Drug  Abuse. 
(FR  Doc.  92-1395  Filed  1-16-52;  8:45  am) 
BIUJNQ  CODE  41«0-20-« 


Food  and  Drug  Administration 
[Docket  No.  91F-0464] 

Hoechst  Celanese  Corp.;  Filing  of 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Hoechst  Celanese  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  2,2'-(l,2-ethanediylbis 
(oxy-2,l-phenyleneazo)]  bis  |N-(2,3- 
dihy  dro-2-oxo-l//-benzimidazol-5-y  1)  ]  -3- 
oxo-butanamide  (CI.  Pigment  Yellow 
180)  as  a  colorant  in  polymers  that  are 
intended  to  contact  food. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Richard  H.  White.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington.  DC  20204.  202-254- 
9511. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
1B4289)  has  been  filed  by  the  Hoechst 
Celanese  Corp..  500  Washington  St., 
Coventry,  RI  02816.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  S  178.3297  Colorants  for 
polymers  (21  CFR  178.3297)  to  provide 
for  the  safe  use  of  2,2'-[1.2-ethanediylbis 
(oxy-2,l-phenyleneazo)]bis[N-(2,3- 
dihydro-2-oxo-l//-benzimidazol-5-yl)]-3- 
oxo-butanamide  (C.I.  Pigment  Yellow 
180)  as  a  colorant  in  polymers  that  are 
intended  to  contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  January  9, 1992. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition 

[FR  Doc.  92-1282  Filed  1-16-92;  8:45  am) 
BIUJNO  cooc  4iao-oi-« 


National  Institutes  of  Health 

National  Center  for  Nursing  Research; 
Notice  of  Meeting:  National  Advisory 
Council  for  Nursing  Research  and  Its 
Subcommittees 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meetings  of  the 
National  Advisory  Council  for  Nursing 
Research.  National  Center  for  Nursing 
Research;  and  its  Subcommittees. 
February  3^,  1992.  Building  3lC, 
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Conference  Room  6,  National  Institutes 
of  Health,  Bethesda.  Maryland  20892. 

Meetings  of  the  full  Council  and  its 
Subcommittees  will  be  held  at  times  and 
places  listed  below.  Attendance  by  the 
public  will  be  limited  to  space  available. 

The  full  Council  will  meet  in  open 
session  on  February  4,  from  9  a.m.  to 
4:30  p.m.  and  on  February  5,  from  11  a.m. 
to  adjournment.  Agenda  items  will 
include  the  NIH  Strategic  Plan.  NCNR- 
Long  Range  Plan,  Report  on  the  Division 
of  Intramural  Programs,  and  the  Report 
on  the  Division  of  Extramural  Programs. 

The  Planning  Subcommittee  will  meet 
in  open  session  February  3,  in  Building 
3lC,  Conference  Room  7,  from  8  a.m.  to 
10:30  a.m.  to  discuss  long-term  and 
strategic  planning  and  policy  issues. 

The  Communications  Subcommittee 
will  meet  in  open  session  February  3.  in 
Building  3lC,  Conference  Room  7,  from 
10:30  to  12  noon  to  discuss  goals  and 
strategies  for  enhancing 
communications  with  speciHc 
audiences. 

The  Intramural  Program 
Subcommittee  will  meet  in  open  session 
February  3,  in  Building  3lC,  Conference 
Room  6,  from  12:30  p.m.  to  2:30  p.m.  to 
review,  discuss  dnd  evaluate  individual 
programs  and  projects  conducted  by  the 
NCNR. 

The  National  Nursing  Research 
Agenda  Subcommittee  will  meet  in  open 
session  February  3,  in  Building  31 C, 
Conference  Room  7,  from  2:30  p.m.  to  5 
p.m.  to  discuss  the  National  Nursing 
Research  Agenda  in  general  and  the 
Priority  Expert  Panels  in  particular. 

The  Nursing  Resources  and  Health 
Policy  Subcommittee  will  meet  in  open 
session  February  4,  in  Building  3lC, 
Conference  Room  6,  from  4:30  p.m.  to  6 
p.m.  to  discuss  nursing  resources  and 
health  policy  as  they  relate  to  nursing 
science  and  the  achievement  of  quality 
and  effective  outcomes  in  patient  care. 

In  accordance  with  the  provisions  set 
forth  in-section  552b(c)(6),  title  5.  U.S. 
Code  and  section  10(d]  of  Public  Law 
92-463,  the  Intramural  Program 
Subcommittee  meeting  will  be  closed  to 
the  public  on  February  3,  from  12  noon 
to  12:30  p.m.  for  the  review,  discussion 
and  evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Center  for  Nursing  Research, 
including  consideration  of  personal 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy. 

In  accordance  with  the  provisions  set 
forth  in  Sections  S52b(c)(4]  and 
552b(c)(6),  title  5,  U.S.  Code  and  Section 
10(d)  of  Public  Law  92-463,  the  meeting 
of  the  Research  Subcommittee  will  be 


closed  to  the  public  on  February  3,  from 
10  a.m.  to  12  noon,  and  the  meeting  of 
the  full  Council  on  Febfuary  5,  from  8:30 
a.m.  to  11  a.m.  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Vicki  Thompson,  Council 
Assistant,  National  Advisory  Council 
for  Nursing  Research,  National  Institutes 
of  Health,  Building  31.  room  5B23, 
Bethesda,  Maryland  20892,  (301)  496- 
0207,  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361,  Nursing  Research, 
National  Institutes  of  Health.) 

Dated:  January  10, 1992. 
Susan  K.  Feldman,  ^ 

Committee  Management  Officer,  NIH. 

[PR  Doc.  92-1294  Filed  1-16-92;  8.45  am] 

MLUNO  COM  4140-01^ 


Social  Security  Administration 

Agency  Forms  Sutmitted  to  tlie  Office 
of  lAanagement  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  foUdwing  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  January  10, 1991. 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  package) 

1.  Agency/Employer  Questionnaire — 
0960-0470.  The  information  collected  on 
the  form  SSA-4163  is  used  to  determine 
the  need  for  and  the  amount  of  any 
offset  of  benefits  for  certain  individuals 
receiving  government  pensions  and  also 
receiving  or  applying  for  Social  Security 
benefits.  The  respondents  are  State 
governments  or  political  subdivisions 
thereof. 

Number  of  Respondents:  1,000. 

Frequency  of  Response:  1. 

A  verage  Burden  Per  Response:  3 
minutes. 


Estimated  Annual  Burden.  50  hours- 
OMB  Desk  Officer  Laura  Oliven. 
Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk  - 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208,  Washington, 
DC  20503. 

Dated:  January  10, 1992. 
Ron  Compston, 

Social  Security  Administration,  Reports 

Clearance  Officer 

(FR  Doc.  92-1185  Filed  1-16-92;  8:45  am]    * 

nUJNa  CODE  41M-11-« 


DEPAfrrMENT  OF  HOUSiNQ  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Community  Planning  and  Development 

[Dodltt  No.  N-92-1S17;  FR-2934-N-611 

Federal  Property  Suitabte  as  Fadlttiea 
to  Assist  ttie  Homeless 

AOENCVrOffice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
Acnow:  Notice. ^ 

summary:  The  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
AOORESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7282, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  706-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMCNTARV  INFORMATKM:  In 
accordance  with  24  CFR  581  and  section 
501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitabiUty  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
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National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  8&-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  caimot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  80  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS. 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service,  HHS.  room  17A-ia  5600 
Fishers  Lane,  Rockville,  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  56  FR  23789  (May  24, 1991). 
'    For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/' 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 


Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  U.S.  Army:  Robert  Conte, 
Dept.  of  Army,  Military  Facilities, 
DAEN-ZCI-P;  Rm.  1E671,  Pentagon, 
Washington.  DC  20310-2800;  (202)  693- 
4583;  Dept.  of  Transportation:  Ronald  D. 
Keefer,  Director.  Administrative 
Services  *  Property  Management,  DOT, 
400  Seventh  St.  SW.  room  10319. 
Washington.  DC  20590;  (202)  366-4246; 
Dept.  of  Interior.  Lola  D.  Knight, 
Property  Management  Specialist,  Dept. 
of  Interior.  1849  C  St.  NW..  Mailstop 
5512-MIB,  Washington,  DC  20240;  (202) 
208-4080;  (These  are  not  toll-free 
numbers.) 

Dated:  January  10, 1992. 
Paul  Roitman  Bardack. 
Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM.  FEDERAL  REGISTER  REPORT 
FOR  01/17/92 

Suitable/ Available  Pnpertiee 

■Buildings  (by  State) 

Alabama 

Bldg.  TO3202.  Fort  Rucker 

Cowboy  &  Crusader  St. 

Fort  Rucker  Co:  Dale  AL  36362- 

Landholding  Agency:  Army 

Property  Number  219210001 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  two  story  wood 

structure,  most  recent  use — barracks. 

presence  of  a8l>estos,  off-site  use  only. 
Bldg.  TO3203,  Fort  Rucker 
Cowlwy  &  Crusader  St 
Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Anny 
Property  Number:  219210002 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  two  story  wood 

structure,  most  recent  use — barracks, 

presence  of  asbestos,  off-site  use  only. 
Bldg.  TO3206,  Fort  Rucker 
Cowboy  &  Crusader  St. 
Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number  219210003 
Status:  Unutilized 
Comment:  5310  sq.  ft,  two  story  wood 

structure,  most  recent  use — barracks. 

presence  of  asbestos,  off-site  use  only. 
Bldg.  TO3207.  Fort  Rucker 
Cowboy  It  Crusader  St. 
Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number.  219210004 


Status:  Unutilized 

Comment:  5310  sq.  ft.,  two  story  wood 

structure,  most  recent  use — Itarracks, 

presence  of  asliestos.  off-site  use  only. 
Bldg.  TO3208,  Fort  Rucker 
Cowboy  &  Crusader  St. 
Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number  219210005 
Status:  Unutilized 
Comment:  5310  sq.  ft.  two  story  wood 

structure,  most  recent  use — barracks. 

presence  of  asbestos^  off-site  use  only. 
Bldg.  T03211.  Fort  Rucker 
Cowboy  &  Crusader  St. 
Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number  219210006 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  two  story  wood 

structure,  most  recent  use — barracks, 

presence  of  asbes^ps.  off-site  use  only. 
Bldg.  T03213.  Fort  Rucker 
Cowboy  &  Crusader  St. 
Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army  , 

Property  Number  21921O0O7 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  two  story  wood 

structure,  most  recent  use — barracks. 

presence  of  asbestos,  off-site  use  only. 
Bldg.  T03216,  Fort  Rucker 
Cowboy  ft  Crusader  St. 
Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number  219210008 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  two  story  wood 

structure,  most  recent  use — Iwrracks, 

presence  of  asl>estos.  off-site  use  only. 
Bldg.  T03217.  Fort  Rucker 
Cowboy  ft  Crusader  St 
Fort  Rucker  Co:  Dale /VL  36362- 
Landholding  Agency:  Army 
Property  Number  219210009 
Status:  Unutilized 
Comment:  5310  sq.  ft.,  two  story  wood 

structure,  most  recent  use — barracks. 

presence  of  asl)estos,  off-site  use  only. 

North  Carolina 

usee  Station  Oak  Island 

300  A.  Caswell  Beach  Road 

Caswell  Beach  Co:  Brunswick  NC  28461- 

Landholding  Agency:  DOT 

Property  Number  879210001 

Status:  Excess 

Comment:  1300  sq.  ft.,  3  story  wood  frame, 
needs  rehab,  presence  of  a8l>estos  on  pipes, 
secured  area  w/altemate  access,  off-site 
removal  only. 

Unsuitable  Properties 

Buildings  (by  State) 

Oregon 

Storage  Building 

usee  Marine  Safety  OfHce 

6767  North  Basin  Avenue 

Portland  Co:  Multnomah  OR  97217-3992 

Landholding  Agency:  DOT 

Property  Number  879210002 

Status:  Excess 

Reason:  Other 

Comment:  Extensive  deterioration. 
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Land  (by  Slate) 

Puerto  Rico 

119.3  acres 

Culebra  Island  PR  00775- 

Landholding  Agency:  Inferior 

Property  Number  619210001 

Status:  Excess 

Reason:  Floodway 

[FR  Doc.  92-1111  Filed  1-16-92;  8:45  am] 

BttXINQ  CODE  4210-2»4I 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-060-02-4130-09] 

Proposed  Plan  of  Operation 
Amendment  for  Open  Pit  Mining,  Baltic 
Mine 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement  and  to 

request  comments  on  the  scope  of  the 

environmental  impact  statement. 

summary:  Pursuant  to  section  102(2)c  of 
the  National  Environmental  Policy  Act 
of  1969,  as  amended,  the  Bureau  of  Land 
Management  intends  to  prepare  an 
environmental  impact  statement  for  a 
portion  of  the  California  Desert 
Conservation  Area,  Kern  County, 
California.  The  proposed  action,  the 
Baltic  Project,  is  located  in  the  Stringer 
Mining  District,  approximately  1  mile 
south  of  Randsburg,  California.  This 
document  will  be  prepared  as  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  with  Kern 
County,  to  meet  the  requirements  of  the 
National  Environmental  Policy  Act  and 
the  California  Environmental  Quality 
Act. 

Based  on  the  analysis  of  an 
environmental  assessment,  the  Bureau 
has  made  a  Hnding  of  potential 
significant  impact.  At  issue  are  the 
direct,  indirect,  and  ciunulative  impacts 
to  the  human  environment  stemming 
from  a  plan  amendment  to  conduct  open 
pit  mining  and  cyanide  heap  leach 
processing.  The  proposed  action  is 
surface  mining  and  cyanide  heap  leach 
processing  of  up  to  18  million  tons  of  ore 
and  waste  on  200  acres  of  combined 
public  and  private  land  within  a  532 
acre  project  area.  Possible  alternatives 
include  the  processing  of  ore  in  a  closed 
vat  leach  circuit,  and  no  action. 
ADDRESSES:  To  be' considered  in  the 
scoping  process,  all  written  comments 
and  suggestions  must  be  received  by  Lee 
Delaney,  Area  Manager,  Ridgecrest 
Resource  Area,  Bureau  of  Land 
Management,  300  South  Richmond  Road, 


Ridgecrest,  California  93555,  not  later 
than  February  18, 1992.  Written 
comments  made  in  response  to  the  Kern 
County  Notice  of  Preparation,  need  not 
be  resubmitted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Milne,  Project  Manager,  or  Joe 
Liebhauser,  Environmental  Coordinator, 
Bureau  of  Land  Management,  Ridgecrest 
Resource  Area,  300  South  Richmond 
Road.  Ridgecrest,  California  93555,  (619) 
375-7125. 

Steve  Smith,  r 

A  cling  Area  Manager 

[FR  Doc.  92-1256  Filed  1-16-92: 8:45  am] 

WLUNG  COOe  4310-40-M 


[OR-130-02-4212-13:  GPO-2-091] 

Realty  Action:  Exchange  of  Public 
Lands  in  Ferry,  Lincoln,  Pend  Oreille 
and  Stevens  Counties,  WA 

aqency:  Bureau  of  Land  Management, 

Interior. 

summary:  The  following  described 

public  lands  have  been  determined  to  be 

suitable  for  disposal  by  exchange  under 

Sec.  206  of  the  Federal  Land  Policy  and 

Management  Act  of  1976,  43  U.S.C.  1716: 

Willamette  Meridian: 

T.  36  N.,  R.  32  E.,  sec.  11,  M.S.  503  and  M.S. 

575; 
T.  40  N.,  R.  32  E.,  sec.  9.  NW'/iNE'/*. 

Sec.  14.  NWy4NEy4,  SEViNEVi, 

Sec.  19.  SWV4SEy4, 

Sec.  24.  NEy4.  EVi,  NWVi; 
T.  40  N.,  R.  33  E.,  sec.  7,  lots  1, 6,  and  12, 
T.  35  N.,  R.  34  E.,  sec.  18.  NW'AfJE'A. 

Sec.  20.  swy4swy4: 

T.  35  N..  R.  36  E.,  sec.  24.  NW  y4NEy4, 
T.  35  N..  R.  37  E..  sec.  18.  NW'/4NEy4, 

swy4Nwy4. 

Sec.34.EV4SWy4SEy4;'    ' 
T.  37  N.,  R.  37  E..  sec.  17.  SWy4NWy4, 

Sec.  32,  Lot  1; 
T.  38  N.,  R.  37  E.,  sec.  18,  Lots  5  and  9, 

SWy4SEV4: 
T.  34  N..  R.  38  E.,  sec.  29.  SEy4SEy4. 

Sec.  30,  Lot  3,  -' 

Sec.  33,  NWy4NEy4,  NEV4.NWy4. 
SE'ASEy4; 
T.  36  N..  R.  38  E.,  sec.  8,  SW  y4SW  y4. 
T.  36  N.,  R.  39  E..  sec.  18,  SWy4NEy4.        ^ 

Sec.l9.EV4SWy4: 
T.  35  N..  R.  40  E.,  sec.  4.  SEy4NEy4 

Sec.  9.  Lots  3,  4,  8,  »  9;  ' 

T.  38  N..  R.  40  E.,  sec.  28.  SWy4NWy4; 
T.  32  N.,  R.  41  E.,  sec.  32,  E ViSW  y4. 

swy4,swy4: 

T.  38  .N!.,  R.  41  E.,  sec.  1&.  EViNEy*; 
T.  39  N.,  R.  41  E.,  sec.  13,  SEy4SEy4. 

Sec.  35.  NWV4NEy4; 
T.  38  N.,  R.  42  E.,  sec.  1.  Lot  5; 

The  area  described  aggregates  1,706  more 
or  less  acres  in  Ferry.  Pend  Oreille,  and 
Stevens  Counties,  Washington. 

In  exchange  for  all  part  of  these  lands, 
the  Federal  Government  will  acquire  all 
or  part  of  the  following  described 


private  lands  from  several  landowners 
using  Clearwater  Investments,  Inc.,  to 
facilitate  the  exchange: 

Willamette  Meridian: 

T.  21  N..  R.  32  E.,.8ec.  1,  Lots  1. 2, 3.  &  4. 
S'ASVt.  SV4; 
Sec.  3.  These  portions  of  the  NEy4. 
SEy4,NWy4,  and  N'iSWyi  lying  south  of 
the  Great  Northern  Railroad  Right-of- 
Way.SWy4. 
T.  22  N..  R.  32  E.,  sec.  14.  All; 
Sec.  15,  portion  of  SWy4SEy4, 
Sec.  22.  EV^; 
Sec.  23.  Ail; 
T.  21  N..  R.  33  E..  sec.  6.  Lots  3. 4.  5, 6,  7, 

S'/^NEy4,  SEy4Nwy4.  E',iswy4,  SEy4. 

Sec.  7.  Those  portions  of  Lot  1  and  the 
NEy4NWy4  lying  north  of  the  Great 
Northern  Railroad  Righl-of-Way; 
T.  21  N..  R.  35  E..  sec.  23,  E'A.  E>AWV4; 

Sec.  24,  S'/^NVi.  S^: 

Sec!  25!  NV^'nWnwU,  SViSNWy4.  SWy4: 

Sec.26.NV4.E'/iSEy4: 

Sec.  35.  fi^/t: 

The  area  described  above  aggregates  4.982 
acres  niore  of  less  in  Lincoln  County. 
Washington. 

The  Bureau  of  Land  Management 
(BLM)  and  Clearwater  Investments,  Inc. 
have  grouped  the  exchange  of  these 
public  and  private  lands  into  priorities 
based  on  the  opportunity  to  exchange 
individual  properties  and  through  land- 
use  planning.  Completion  of  the  total 
exchange  of  these  lands  is  expected  to 
occur  in  several  stages.  The  value  of  the 
lands  to  be  exchanged  in  each  stage  will 
be  approximately  equal.  The  proponent 
may  be  required  to  make  payments  to 
equalize  the  values  of  the  lands  based 
upon  the  approved  appraisal. 

The  purpose  of  the  land  exchange  is  to 
facilitate  resource  management 
opportunities  in  eastern  Washington  as 
identified  in  the  Spokane  District's 
Resource  Management  Plan.  The 
exchange  will  reduce  the  number  of 
widely  scattered  parcels  of  public  land 
that  are  difficult  and  uneconomic  to 
manage,  and  acquire  private  property  in 
the  Upper  Grab  Creek  Management 
Area  of  Lincoln  County.  The  private 
lands  being  offered  have  important 
values  for  recreation,  fish  and  wildlife 
habitat,  riparian  and  watershed 
management. 

The  exchange  is  subject  to:  ' 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  Slates,  act  of  August  30, 1890,  (43 
U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals. 

3.  All  other  valid  existing  rights,    • 
including,  but  not  limited  to,  any  right- 
of-way,  permit,  or  lease  of  record. 
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The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws. 

Detailed  information  concerning  the 
exchange,  is  available  for  review  at  the 
Spokane  District  Office,  East  4217  Main 
Avenue,  Spokane,  Washington  99202. 

For  a  period  of  45  days,  interested 
parties  may  submit  comments  to  the 
Spokane  District  Manager  at  the  above 
address.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In 
absence  of  any  adverse  comments,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

Date  of  luue:  January  Q,  1992. 
loseph  K.  Buesing, 
District  Manager. 
[FR  Doc.  1179  Filed  1-16-92;  8:45  pm] 

BILUNG  CODE  4310-33-M 


ICA-060-4214-10;  CACA  28950] 

Proposed  Withdrawal;  California 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
1,262.45  acres  of  public  land  to  protect 
the  Santa  Margarita  Ecological  Preserve. 
This  notice  closes  the  land  for  up  to  2 
years  from  surface  entry  and  mining. 
The  land  will  remain  open  to  mineral 
leasing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Russell  L  Kaldenberg,  Area  Manager. 
Palm  Springs-South  Coast  Resource 
Area.  63-500  Garnet  Avenue.  P.O.  Box 
2000,  North  Pahn  Springs,  California 
92258. 

SUPPLEMENTARY  INFORMATION:  On 

December  3, 1991,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  Rle  an  application  to 
withdraw  the  following  described  public 
land  from  settlement,  sale,  location,  or 
entry  under  the  general  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights: 

San  Beraaidino  Meridian 

T.  8  S..  R.  3  W., 

Sec.  23.  SEV4SEV4: 

Sec.  24,  LoU  1, 2, 3.  SV4SWy4: 

Sec.  25.  W'^NEV4.WV4.SEV4; 

Sec.  28.  EV4NEy4,NEy4NWy4,NEy4SE'/4; 
*•  Sec.  33,  NWy4NEy4,S%NEy4.SMiNWy4, 

N>/<iSwy4.NEy4SEy4. 

T.  9  S.,  R.  3  W.. 
Sec.  3.  Lot  4. 


UMI 


The  areas  described  aggregate 
approximately  1.262.45  acres  in  Riverside  and 
San  Diego  counties. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  this  unique 
area's  sensitive  resources  and  ensure  its 
principle  use  as  an  outdoor  classroom 
and  field  biology  research  site  in 
accordance  with  a  memorandum  of 
understanding  between  San  Diego  State 
University,  and  the  Bureau  of  Land 
Management.  Until  an  application  is 
filed,  no  further  action  will  be  taken  on 
this  proposal. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
may  include  short-term,  low  impact 
permits  or  licenses,  provided  such  use  is 
compatible  with  the  sensitive  resource 
values  associated  with  the  Santa 
Margarita  Preserve. 

Dated:  January  9. 1992. 
lames  L.  Williams. 
Acting,  District  Manager. 
[FR  Doc.  92-1261  Filed  1-16-92;  8:45  am] 

BIUJNG  CODE  4310-40-M 


Fish  and  Wildlife  Service 

Availability  of  a  Draft  Habitat 
Conservation  Plan  and  Environmental 
Assessment;  Citation  Builder's  Ridge 
at  Crests  Verde  Development  Project, 
Riverside  Co^  CA 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

summary:  This  notice  advises  the  public 
that  the  draft  Habitat  Conservation  Plan 
(HCP)  and  Environmental  Assessment 
(EA)  on  the  proposed  issuance  of  a 
permit  pursuant  to  section  10(a)(1)(B)  to 
allow  incidental  take  of  the  endangered 
Stephens'  kangaroo  rate  [Dipodomys 
Stephens!)  on  the  Ridge  at  Cresta  Verde 
Development  Project  in  the  City  of 
Corona,  in  Riverside  County,  California, 
are  available  for  public  review. 
Comments  and  suggestions  are 
requested.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  are  requested 
30  days  after  publication  of  this  notice. 
addresses:  Persons  wishing  to  review 
the  draft  HCP  anu  EA  may  obtain  a 
copy  by  writing  the  U.S.  Fish  and 
Wildlife  Service.  Laguna  Niguel  Field 


Office,  Documents  will  be  available  for 
public  inspection  during  normal 
business  hours  (8  aim.  to  5  p.m.)  at  the 
Laguna  Niguel  Field  Office.  Written  data 
or  comments  concerning  the  proposed 
application  and  draft  EA  should  be 
submitted  to  the  U.S.  Field  and  Wildlife 
Service,  Laguna  Niguel  Field  Office, 
24000  Avila  Road,  room  3106,  Laguna    ' 
Niguel.  California  92656. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brooks  Harper  at  the  above  Laguna 
Niguel  Field  Office. 

supplementary  information:  Citation 
Builders,  17731  Irvine  Boulevard,  suite 
201,  Tustin,  California  92680,  has  applied  - 
to  the  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
that  would  authorize  take  of  Stephens' 
kangaroo  rates  (SKR)  on  their  proposed 
development  site  known  as  "The  Ridge 
at  Cresta  Verde"  within  the  City  of 
Corona,  Riverside  County,  California. 

The  proposed  action  is  to  authorize 
take  of  SKR  on  the  proposed 
development  site,  which  is  outside  of  the 
area  of  take  previously  authorized  under 
an  interim  incidental  take  permit 
{*739678)  issued  to  Riverside  County 
Habitat  Conservation  Agency  (RCHCA). 

This  proposed  action  is  detailed  in 
section  1.3 — Proposed  Action.  The 
proposed  action  authorizes  take  of  21.6 
acres  of  SKR-occupied  habitat.  The 
applicant  proposes  to  mitigate  for  the 
habitat  loss  by  paying  the  sum  of  $42,220. 
to  an  entity  designated  by  the  Service 
for  use  in  the  SKR  preservation  program. 
This  amount  is  equal  to  that  which 
would  be  required  if  the  project  were 
within  the  RCHCA's  permit  boundary. 

Dated:  January  10, 1992. 
Marvin  L  Ptenart, 

Regional  Director. 

[FR  Doc.  92-1257  Filed  1-16-92: 8:45  am) 

HLUflG  COOE  4310-S5-M 


Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
Contest 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY:  The  Service  announces  the 

dates  and  locations  of  the  1992  Federal 

Duck  Stamp  Contest,  and  the  public  is 

invited  to  attend. 

DATES:  1.  This  action  is  effective  July  1, 

1992,  the  beginning  of  the  1992-1993 

contest. 

2.  The  public  may  view  the  1992 
Federal  Duck  Stamp  Contest  entries  on 
Sunday,  November  8, 1992,  in  the 
Department  of  the  Interior  Auditorium. 
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3.  This  year's  contest  will  be  held  on 
November  9  and  10, 1992,  beginning  at 
10:30  a.m.  on  Monday  and  9  a.m.  on 
Tuesday. 

4.  Persons  wishing  to  enter  this  year's 
contest  may  submit  entries  anytime 
after  July  1,  but  all  must  be  postmarked 
no  later  than  midnight  September  15. 
ADDRESSES:  Requests  for  complete 
copies  of  the  regulations,  reproduction 
rights  and  the  display  and  participation 
agreements  should  be  addressed  to: 
Federal  Duck  Stamp  Contest.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior.  1849  C  Street,  NW..  Suite  2058, 
Washington,  DC  20240. 

Location  of  contest-  Department  of  the 
Interior  Building  Auditorium  (C  Street 
Entrance),  1849  C  Street,  NW., 
Washington  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Norma  Opgrand,  Chief,  Federal 
Duck  Stamp  Program,  U.S.  Fish  and 
Wildlife  Service.  Washington,  DC  20240, 
Telephone:  (202)  208-4354  or  (202)  208- 
5508. 

SUPPLEMENTARY  INFORMATION:  The 
following  five  eligible  species  for  the 
1992-1993  duck  stamp  contest  are  listed 
below:. 

(1)  Canada  Goose 

(2)  Mallard 

(3)  Canvasback 

(4)  Greater  Scaup 

(5)  Northern  Pintail 

'    The  primary  author  of  this  document 
is  Norma  Opgrand.  U.S.  Fish  and 
Wildlife  Service. 

Dated:  January  8. 1992. 
Richaid  N.  Smith. 
Director 

[FR  Doc  92-1267  Filed  1-1&-92;  8:45  am] 
MLUNG  0006  4310-C»-M 


Minerals  Management  Service 
Environmental  Document  Prepared  for 
a  Proposed  6%-lnch  Texaco  Inc's 
Right-of-Way  Pipeline  on  the  Gulf  of 
Mexico  Outer  Continental  Shelf  (OCS) 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  availability  of  an 
environmental  document  prepared  for  a 
proposed  8%-inch  Texaco  right-of-way 
pipeline  from  the  Garden  Banks.  Block 
189.  to  High  Island  Area,  East  Addition, 
South  Extension,  Block  A-377,  near  the 
East  Flower  Garden  Bank. 

summary:  The  Minerals  Management 
Service  (MMS),  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
announces  the  availability  of  a  NEPA- 
related  Environmental  Assessment  (EA) 


and  Finding  of  No  Significant  Impact 
(FONSI)  prepared  by  the  MMS  for  the 
following  right-of-way  pipeline  activity 
proposed  on  the  Gulf  of  Mexico  OCS. 


Activity/Operator 

Location 

Date 

Texaco  Pipelina 

Higt)  Island  Area. 

01/10/92 

Inc..  Ri^-ol- 

East  Addition, 

Way  Pipeline 

Soutti  Extension, 

Activity.  SEA 

Blocks  A-393. 

No.OCS-G 

A-390,  A-377. 

13219. 

A-374,  A-373, 
A-367,  A-366. 
A-3fi5.  A-3M; 
and  Garden 
Banks,  Blocks 
189,  188,  187, 
186,  142,  141, 
and  97;  Pipeline 
Right-ot-Way 
Grant  CX»-G 
13219. 

approximately 
130  miles 

-    e 

souttwast  of  the 
nearest 
coastline  in 
Texas. 

Persons  interested  in  reviewing  the 
environmental  document  for  the 
proposal  listed  above  or  obtaining 
information  about  the  EA  and  FONSI 
prepared  for  the  activity  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
OCS  Region. 

FOR  FURTHER  INFORMATION  CONTACT 
Public  Information  Unit,  Information 
Services  Section,  Gulf  of  Mexico  OCS 
Region.  Minerals  Management  Service. 
1201  Elmwood  Park  Boulevard.  New 
Orieans.  Louisiana  70123-2394, 
Telephone  (504)  736-2519. 
SUPPLEMENTARY  INFORMATION:  The 
MMS  prepares  EAs  and  FONSI's  for 
certain  proposals  related  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources,  rights-of-way 
pipelines,  structure  removals,  a:i  !  other 
actions  on  the  Gulf  of  Mexico  OCS.  The 
EA's  examine  the  potential 
environmental  effects  of  art'vitips 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  Rnding  and 
includes  a  summary  or  copy  of  the  EA. 
This  notice  constitutes  the  public  notice 
of  availability  of  an  environmental 


document  required  under  the  NEPA 
Regulations. 

Dated:  )anuary  10. 1992. 
|.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  92-1227  Filed  1-16-92;  8:45  am) 
BUXINQ  COOC  4»10-IM4I 

Minerals  Management  Service 

National  Outer  Continental  Shelf 
Advisory  Board,  Pacific  Regional 
Technical  Working  Group  Committee; 
Meeting 

agency:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  National  Outer 
Continental  Shelf  Advisory  Board. 
Pacific  Regional  Technical  Working 
Group  Committee. 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463. 

The  Pacific  Regional  Technical 
Working  Group  (RTWG)  Committee  of 
the  National  OCS  Advisory  Board  is 
scheduled  to  meet  February  13. 1992. 
from  8:30  a.m.  to  5  p.m.,  at  the  Minerals 
Management  Service  Regional  Office 
conference  room  at  770  Paseo  Camarillo 
in  Camarillo.  California  93010.  The 
tentative  agenda  for  the  meeting  covers 
the  following  topics: 

Opening  Remarks 

1993-1994  Regional  Environmental  Studies 

Plan 
Committee  Procedures 
Local  Government  Issues 

Ventura  County 

Santa  Barbara  County 

San  Luis  Obispo  County 
Postlease  Issues 

Site  Clearance 

Transportation 

Fisheries/Space-Use  Conflicts 
Members  Reports 
Public  Comment  Period  - 

The  Pacific  RTWG  is  one  of  six  such 
committees  of  the  OCS  Advisory  Board. 
These  committees  provide  the  Director 
of  the  MMS  with  advice  on  technical 
matters  of  regional  concern  regarding 
prelease  and  postlease  OCS  activities. 

The  Pacific  RTWG  consists  of  seven 
private  sector  members  and  one 
representative  from  each  of  the 
following:  California.  Oregon, 
Washington.  U.S.  Fish  and  Wildlife. 
Environmental  Protection  Agency.  U.S. 
Coast  Guard.  Department  of  the  Navy. 
National  Marine  Fisheries  Service,  the 
National  Park  Service,  and  the  Minerals 
Management  Service. 


\ 
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The  February  13  meeting  is  open  to 
the  public,  and  time  has  been  set  aside 
for  public  comment.  This  is  primarily  a 
technical  meeting  and  does  not  address 
issues  dealing  with  MMS  policy. 
Interested  persons  may  make  oral  or 
written  presentations  to  the  committee. 

Requests  to  address  the  committee 
should  be  made  by  February  7, 1992,  to: 

Pacific  OCS  Region,  Minerals  Management 
Service,  770  Paseo  Camariilo,  Camarillo, 
California  93010. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made. 

Min-jtes  of  the  meeting  will  be 
available  ^or  review  and  copying  20 
days  after  the  meeting  at  the  MMS 
Library,  770  Paseo  Camarillo,  Camarillo, 
California  93010. 

Dated:  )anu3ry  9, 1992. 
}.  Lisle  Reed, 

Regional  Difijctor.  Pacific  OCS  Region. 
[FS  Doc.  92-1155  Filed  1-16-92:  8;45  am) 
■nxiNG  COOE  4310-im-«l 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 


Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development  and 
Economic  Cooperation;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  One  Hundred  and 
Ninth  Meeting  of  the  Board  for 
International  Food  and  Agricultural 
Development  a.id  Economic 
Cooperation  (BIF/\DEC1  on  February  13, 
1992,  from  8:30  a.m.  to  5  p.m. 

The  purposes  of  the  meeting  are:  (1) 
To  discuss  the  Administrations  policies 
and  programs  for  the  Historically  Black 
Colleges  and  Universities;  (2)  to 
consider  A.LD.  deliberations  about  the 
future  course  of  U.S.  economic 
assistance;  (3)  to  dialogue  with  A.l.D.'s 
task  force  on  former  USSR  republics  and 
the  potential  role  of  universities;  and  (4) 
to  review  current  status  of  the  CRSP 
program  and  take  actions  as 
appropriate. 

This  meeting  will  be  held  in  Main 
State  Department  Building  in  room  1105. 
Any  interested  person  may  attend  and 
may  present  oral  statements  in 
accordance  with  procedures  established 
by  the  Board  and  to  the  extent  time 
available  for  the  meeting  permits. 

All  persons,  visitors  and  employees 
are  required  to  wear  proper 
identification  at  all  times  while  in  the 
Department  of  State  building.  Please  let 
the  BIFADEC  Staff  know  (tel  #  (703) 


815-0277)  that  you  expect  to  attend  the 
meeting  and  on  which  days.  Provide 
your  full  name,  name  of  employing 
company  or  organization,  address  and 
telephone  number  not  later  than 
February  8, 1992.  A  BIFADEC  Staff 
Member  will  meet  you  at  the 
Department  of  State  Diplomatic 
Entrance  at  C  and  22nd  Streets  with 
your  Visitor's  Pass. 

C.  Stuart  Callison,  Deputy  Executive 
Director,  Agency  Center  for  University 
Cocperation  in  Development.  Bureau  for 
Research  and  Development,  Agency  for 
International  Development  will  be  the 
A.I.D.  Advisory  Committee 
Representative  at  this  Meet'ng.  Those 
de3iring  further  information  mny  write 
to  Dr.  Callison,  in  care  of  the  Agency  for 
International  Development,  room  900 
SA-38.  Washington.  DC  20523-3801  or 
telephone  him  on  (703)  816-0255. 

Dated:  January  13, 1992. 
Ralph  H.  SmucUer. 
Executive  Director,  Agency  Center  for 
University  Cooperation  in  Development. 
[PR  Doa  92-1264  Filed  1-16-92;  8:45  am) 

BILUNG  COOe  •116-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  Notice  to 
The  Commission  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmemliers 

Ja.nua.-y  14, 1992.  ♦ 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  proxide  that  agricultural 
cor.pcratives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice.  Form 
BOP  102,  with  the  Commission  within  30 
daj's  of  its  annual  meeting  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filir.g  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance. 
V.'ashington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC. 


(1)  Riceland  Foods,  Inc. 

(2)  22nd  &  Park  Avenue,  Stuttgart.  AR 
72160. 

(3)  22nd  &  Park  Avenue,  Stuttgart.  AR 
72160. 

(4)  Terry  L.  Richardson,  P.O.  Box  927, 
Stuttgart,  AR  72160. 

(1)  Tennessee  Farmers  Cooperative. 

(2)  P.O.  Box  3003,  LaVergne,  TN 
37086-3003. 

(3)  P.O.  Box  3003,  LaVergne,  TN 
37088-3003. 

(4)  Joe  L.  Wright,  P.O.  Box  3003, 
LaVergne,  TN  37086-3003. 
Sidney  L.  Sricldand,  {r.. 
Secretary. 

[FR  Doc.  92-1271  Filed  1-16-92;  8:45  am) 

nUJNO  CODE  TOSS-Ot-M 


[Finance  Docket  Na  319981 

Peter  M.  Deamess  and  New  England 
Southern  Railroad  Co.,  Inc.— 
Continuance  in  Control  Exemption— 
Quincy  Bay  Terminal  Co.;  Notice  of 
Exemption 

Peter  M.  Deamess  and  New  England 
Southern  Railroad  Co.,  (NES),  jointly 
have  filed  a  notice  of  exemption  to 
continue  to  control  Quincy  Bay  Terminal 
Co.  (QBT)  upon  QBTs  becoming  a 
carrier.  QBT  concurrently  filed,  in 
Finance  Docket  No.  31997,  Quincy  Bay 
Terminal  Co. — Operation  Exemption — 
Fore  River  Railroad  Corporation,  a 
notice  of  exemption  to  operate  a  3.76- 
mile  rail  line  between  Quincy,  MA,  and 
an  interchange  with  Consolidated  Rail 
Corporation  at  East  Brainstree,  MA, 
under  a  license  and  operating  agreement 
with  Fore  River  Railroad  Corporation 
(Fore  River).  QBT  proposed  to 
commence  operations  on  or  after 
January  15, 1992.  The  notice  is  also 
related  to  Docket  No.  AB-359X,  Fore 
River  R.  Corp. — Discont.  of  Ser\'ice — 
Norfolk  County,  MA,  where 
Massachusetts  Water  Resources 
Authority,  Fore  River's  owner,  filed  a 
lease  discontinuance  exemption  or  an 
alternative  adverse  waiver  petition  to 
terminate  the  rail  service  of  the  line's 
current  operator.  Fore  River  Railway 
Company,  Inc. 

Peter  M.  Dearness  owns  35  percent  of 
QBTs  stock,  serves  as  its  president  and 
general  manager,  and  is  a  96-pe;'cent 
stock  owner  of  NES,  a  class  III  rail 
carrier.  NES  owns  18  percent  of  QBT's 
stock.  Mr.  Deamess  and  NES  assert 
that:  (1)  The  properties  they  plan  to 
operate  and  control  do  not  connect  with 
each  other  (2)  the  continuance  in 
control  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
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any  other  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  Class  I  carrier.  The  transaction 
therefore  is  exempt  from  the  prior 
approval  requirements  of  49  CFR 
118a2(d)(2). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control— Brooklyn  Eastern  Dist., 
360 1.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Any  comments  must  be 
filed  with  the  Commission  and  served 
on:  Keith  G.  O'Brien.  Rea,  Cross  & 
Auchincloss,  suite  420, 1920  N  Street. 
NW.,  Washington,  DC  20036. 

Decided:  ]anuary  13, 1992. 

By  the  Conunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings, 
Sidney  L.  Strickland.  Jr., 
Secretary. 
(FR  Doa  92-1272  Filed  1-16-82;  8:45  am] 

BIUMQ  CODE  TNS-OI-M 


[Rnanc*  Docket  No.  31965] 

Peninsula  Corridor  Joint  Powers 
Board— Tradcage  Rights  Exemption- 
Southern  Pacific  Transportation  Co^ 
Notice  of  Exemption 

Southern  Pacific  Transportation 
Company  (SP)  has  agreed  to  grant 
Peninsula  Corridor  Joint  Powers  Board 
(JPB):  (i)  Bridge  tradcage  rights  for 
commuter  service  over  approximately 
4.3  miles  of  SP  line  between  milepost 
47.1.  at  Cahill.  CA.  and  milepost  51.4.  at 
Lick  CA:  and  (ii)  trackage  rights  for 
extended  commuter  service  over 
approximately  29.3  miles  of  line 
between  milepost  51.4  and  milepost  80.7, 
at  Gilroy,  CA.  The  trackage  rights  were 
to  become  effective  on  or  after 
December  27, 1991. 

This  grant  of  trackage  rights  is  one  of 
a  series  of  transactions  that  will  allow 
JPB  and  San  Mateo  County  Transit 
District  (Samtrans)  to  conduct  rail 
passenger  commuter  service  on  the  San 
Francisco  Peninsula  without  disrupting 
SP's  frei^t  and  intercity  passenger 
operations.  Verified  notices  have  been 
filed  concurrendy  in  Finance  Docket  No. 
31980,  Peninsula  Corridor  Joint  Powers 
Board  and  San  Mateo  County  Transit 
District — ^Acquisition  Exemption — 
Southern  Pacific  Transportation 
Company,  to  exempt  JPB's  and 
Samtrans'  acquisition  of  certain  SP  main 
lines,  and  m  Finance  Docket  No.  31963. 
Southern  Pacific  Transportation 
Company— Trackage  Rights     _^ 


Exemption— Peninsula  Corridor  Joint 
Powers  Board  and  San  Mateo  County 
Transit  District,  to  exempt  JPB's  and 
Samtrans'  grant  back  to  SP  of  trackage 
rights  over  certain  main  line  that  they 
are  acquiring  from  SP.  In  addition,  SP 
anticipates  filing  in  Finance  Docket  No. 
31984  a  verified  notice  to  exempt  its 
grant  of  certain  other  trackage  rights  to 
JPB. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petition  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Michael 
N.  Conneran.  Hanson,  Bridgett.  Marcus, 
Vlahos  ft  Rudy.  333  Market  Street,  suite 
2300,  San  Francisco,  CA  94105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354  ICC. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc.— Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Dated:  January  13, 1992, 

By  the  Comnrission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  Jfn 
Secretary. 
[FR  Doc  92-1273  Filed  1-6-92: 8:45  am] 

BNXINQ  COK  7D3B-01-M 


[Fktanc*  Docket  Na  S1980] 

Peninsula  Corridor  Joint  Powers 
Board  and  San  Mateo  County  Transit 
District— Acquisition  Exemption- 
Southern  Pacific  Transportation  Co^ 
Notice  of  Exemption 

The  Peninsula  Corridor  Joint  Powers 
Board  (JPB)  and  the  San  Mateo  County 
Transit  District  (Samtrans),  both  public 
agencies,  have  filed  a  notice  of 
exemption  to  acquire  segments  of  the 
main  line  track  and  all  of  the  underlying 
right-of-way  of  Southern  Pacific 
Transportation  Company  (SP)  between 
milepost  0.147,  at  San  Francisco,  and 
milepost  51.40.  at  Lick,  in  San  Francisco, 
San  Mateo,  and  Santa  Clara  Counties, 
CA.  a  distance  of  approximately  51.3 
miles.  JPB  and  Samtrans  will  use  the 
acquired  properties  to  conduct 
passenger  commuter  rail  service  on  the 
San  Francisco  Peninsida.*  The    - 


>  Samtraiu  will  be  the  manager  of  the  commuter 
service.  Operation  will  be  conducted  either  directly 
by  Samtrans  or  by  a  contract  operator  to  ba 
selected.  SP  has  a^ved  to  serve  as  interim  operator. 
This  notice  of  exemption  coven  only  the  acquisition 
transaction  and  not  any  operation  of  the  rail 
propeilies  being  acquired. 


transaction  was  to  have  been 
consummated  on  or  after  December  27. 
1991. 

JPB  will  own  the  acquired  properties 
within  San  Francisco  County  (between 
mileposts  0.147  and  5.2)  and  Santa  Clara 
County  (between  mileposts  29.7  and 
51.4);  JPB  and  Samtrans  jointly  will  own 
the  acquired  properties  within  San 
Mateo  County  (between  mileposts  5.2 
and  29.7). 

SP  is  selling  all  its  main  line  track 
between  milepost  0.147  and  milepost 
44.0,  at  Santa  Clara  Junction,  CA,  but  in 
concurrently  filed  Finance  Docket  No. 
31983,  Southern  Pacific  Transportation 
Company— Trackage  Rights 
Exempiton— Peninsula  Corridor  Joint 
Powers  Board  and  San  Mateo  County 
Transit  District,  JPB  and  Samtrans  are 
granting  back  trackage  rights  to  SP  for 
freight  and  intercity  passenger 
operations  between  these  points. 

SP  will  retain  ownership  of  the  New 
Coast  Main  line  between  mileposts  44.0 
and  51.4.  SP  is  selling  separate  main  line 
track  to  JPB  between  milepost  44.0  and 
milepost  46.9.  at  the  Cahill  Yard  in  San 
Jose.  Multiple  tracks  are  available  in 
Cahill  Yard  between  milepost  48.9  and 
milepost  47.4.  at  Auzerais  Street,  south 
of  Cahill  Yard.  SP  will  retain  ownership 
of  the  existing  main  line  between 
mileposts  47.4.  and  51.4.  JPB  will  own  a 
second  main  line  now  under 
construction  between  milepost  47.4  and 
milepost  48.8,  near  Alma  Street.  (JPB 
plans  to  extend  that  line  to  Lick.) 

In  concurrently  filed  Finance  Docket 
No.  31985,  Peninsula  Corridor  Joint 
Powers  Board— Trackage  Rights 
Exemption — Southern  Pacific 
Transportation  Company,  SP  is  granting 
JPB  overhead  trackage  rights  between 
mileposts  46.9  and  51.4  (apparently 
pending  completion  of  the  referenced 
construction  and  extension  of  the  JPB 
main  Une).  Also  in  that  proceeding,  SP  is 
granting  JPB  trackage  rights  between 
milepost  51.4  and  milepost  80.7,  at 
Gilroy.  Finally,  SP  anticipates  filing  a 
verified  notice  for  an  exemption  to  grant 
JPB  trackage  rights  over  a  1-mile  branch 
line  at  Lick  (Finance  Docket  No.  31984 
assertedly  has  been  reserved  for  that  . 
transaction). 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  David  J. 
Miller,  Hanson,  Bridgett.  Marcus,  Vlahos 
ft  Rudy.  333  Market  Street,  suite  2300, 
San  Francisco,  CA  94105. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  die  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
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petition  to  revoke  will  noT automatically 
stay  the  transaction. 

Decided:  January  13, 1992 

By  the  Commission.  David  M.  Konschnik.; 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  |r.. 
Secretary. 
[FR  Doc.  92-1274  Filed  1-16-92:  8:45  am) 
nujNO  cooe  toss-oi-m 

[Rnanc*  Docfctt  Na  31997]        | 

Ckjincy  Bay  Terminal  Co.-Operatlon 
Exemption— Fore  River  Railroad  Corp. 

Quincy  Bay  Terminal  Co.  (QBT).  has 
filed  a  notice  of  exemption  to  operate  a 
3.76-mile  rail  line  '  between  Quincy, 
MA,  and  an  interchange  with 
Consolidated  Rail  Corporation  at  East 
Braintree.  MA.  under  a  license  and 
operating  agreement  with  Fore  River 
Railroad  Corporation  (Fore  River).  QBT 
proposes  to  commence  operations  on  or 
after  January  15. 1992.* 

This  transaction  is  related  to  a 
concurrently  filed  notice  of  exemption  in 
Finance  Docket  No.  31998,  Peter  M. 
Deamess  and  New  England  Southern 
Railroad  Co.,  Inc. — Continuance  in 
Control  Exemption — Quincy  Bay 
Terminal  Co.,'  and  a  lease 
discontinuance  in  Docket  No.  AB-359X, 
Fore  River  R.  Corp. — Discont.  of 
Service — Norfolk  County,  MA.* 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Keith  G. 
O'Brien,  Rea,  Cross  &  Auchincloss,  suite 
420, 1920  N  Street.  NW..  Washington, 
DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d]  may 


'  QBT  indicate!  that  1.93  mile*  of  line  are  spur 
and  side  track.  Under  49  U.S.C.  10907.  the 
Commission  lacks  iurisdiction  over  the  operation  of 
spur,  industrial,  team,  switching  or  side  tracks  that 
are  located  entirely  in  one  State. 

*  The  verified  notice  originally  filed  December  31, 
1991,  was  amended  by  letter  filed  {anuary  7, 1992. 
The  exemption  became  effective  on  January  IS, 
1992. 

*  Becaue  QBT  «vill  become  a  class  III  rail  carrier 
upon  consummation  of  this  operation  exemption,  a 
notice  of  exemption  for  continuance  of  control  has 
been  filed  under  49  CFR  1180.2(dK2J  in  Finance 
Docket  No.  31998.  This  is  because  Peter  M. 
Deamess.  president  and  general  manager  of  QBT, 
owns  35  percent  of  its  stock  and  96  percent  of  the 
stock  of  New  England  Southern  Railroad  Co.,  Inc. 
(NES).  a  class  III  rail  carrier.  NES  owns  18  percent 
of  QBTs  stock. 

*  A  lease  discontinuance  exemptioa  and  an 
alternative  adverse  waiver  petition  to  terminate  the 
rail  service  now  being  provided  by  the  Fore  River 
Railway  Company,  Inc.,  the  line's  current  operator, 
was  filed  on  December  31, 1991.  by  the 
Massachusetts  Water  Resources  Authority,  Fore 
River's  owner. 


be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  January  13, 1992. 

By  the  Commission,  David  M.  Konschnik, 
Director,  O^ice  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 

[FR  Doc.  92-1275  Filed  1-16-92;  8:45  amj 
BIUJNO  COOC  703$-01-H 


[Rnance  Docket  No.  31983] 

Southern  Pacific  Transportation  Co.— 
Trackage  Rights  Exemption- 
Peninsula  Corridor  Joint  Powers 
Board  and  San  Mateo  County  Transit 
District,  Notice  of  Exemption 

Peninsula  Corridor  Joint  Powers  Board 
(JPB)  and  San  Mateo  County  Transit 
District  (Samtrans)  have  agreed  to  grant 
trackage  rights  to  Southern  Pacific 
Transportation  Company  (SP)  over 
approximately  43.8  miles  of  line 
between  milepost  0.147.  at  San 
Francisco,  and  milepost  44.0,  at  Santa 
Clara  Junction.  CA.  The  trackage  rights 
were  to  become  effective  on  or  after 
December  27. 1991. 

This  grant  of  trackage  rights  is  one  of 
a  series  of  transactions  that  will  allow 
JPB  and  Samtrans  to  conduct  rail 
commuter  passenger  service  on  the  S^an 
Francisco  Peninsula  without  disrupting 
SP's  freight  and  intercity  passenger 
operations  in  the  same  corridor.  Verified 
notices  have  been  filed  concurrently  in 
Finance  Docket  No.  31980.  Peninsula 
Corridor  Joint  Powers  Board  and  San 
Mateo  County  Transit  District — 
Acquisition  Exemption — Southern 
Pacific  Transportation  Company,  to 
exempt  JPB's  and  Samtrans'  acquisition 
of  certain  SP  main  lines  (including  the 
line  over  which  trackage  rights  are  being 
granted  back  to  SP  in  this  proceeding), 
and  in  Finance  Docket  No.  31985, 
Peninsula  Corridor  Joint  Powers  Board — 
Trackage  Rights  Exemption — Southern 
Pacific  Transportation  Company,  to 
exempt  SP's  related  grants  of  certain 
trackage  rights  to  JPB.  In  addition.  SP 
anticipates  filing  in  Finance  Docket  No. 
31984  a  verified  notice  to  exempt  its 
grant  of  certain  other  trackage  rights  to 
JPB. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Gary 
Laakso.  Southern  Pacific  Building.  One 
Market  Plaza,  room  846.  San  Francisco, 
CA  94105. 


As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354 1.C.C. 
605  (1978).  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate.  360 
I.C.C.  653  (1980). 

Dated:  January  13, 1992. 

By  the  Commisson,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary. 

(FR  Doc.  92-1276  Filed  1-16-92;  8:45  am] 
BILUNQ  COOE  70SS-01-M 


[Docket  No.  AB-55  (S!Jt>-No.  408X)] 

CSX  Transportation,  Inc.— 
AbarKtonn>ent  Exemption— in 
Richmond,  Va;  Notice  of  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F — Exempt  Abandonments  to  abandon 
an  approximately  0.51-mile  line  of 
railroad  between  milepost  A.R.-1.92. 
near  Maury  Street,  and  milepost  A.R.- 
2.43.  at  Hopkins  Road,  in  the  City  of 
Richmond.  VA. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
conditi(Hi  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
,16. 1992  (unless  stayed  pending 
reqonsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 


Continued 
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formal  expressions  of  intent  to  Hie  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2).»  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  January  27, 
1992.»  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  6, 1992,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  CSX  Transportation,  Inc.. 
500  Water  Street  JlSO.  Jacksonville.  FL 
32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandorunent. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  22, 1992. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  13, 1992. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 

[FR  Doc.  92-1270  Filed  1-16-92;  8:45  am] 
BtLUtn  CODE  TOSS-OI-H 


informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Enetgy  and 
Environment  in  its  independent  investigation) 
cannot  tie  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Lines.  5 1.CC2d  377  (1989).  Any  entity 
seeking  a  stay  Involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  t>efore  the  effective  date  of  this 
exemption. 

•  See  Exempt  of  Rail  Abandonment— Offers  of 
Finan.  Assist.  4  LC.C2d  164  (1987) 

*  Thp  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  *t  retains  jurisdiction  to  do  so. 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Prisons 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  ttM  Construction  of  a 
Federal  Correctional  Complex  in 
Forrest  City,  AR 

agency:  Federal  Bureau  of  Prisons, 
Department  of  Justice 

action:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

summary: 

Proposed  Action 

The  United  States  Department  of 
Justice,  Federal  Bureau  of  Prisons  has 
determined  that  a  Federal  Correctional 
Complex  (FCC)  is  needed  in  its  system. 
The  Bureau  of  Prisons  will  evaluate  two 
proposed  sites  located  in  Forrest  City, 
Arkansas  for  construction  of  the  FCC. 

The  proposed  sites  are: 

A.  A  943  acre  site  located  south  of  the 
city  in  St.  Francis  County  with  the 
northern  tip  within  the  Forrest  City 
limits.  The  property  is  bounded  on  the 
east  by  the  Missouri  Pacific  Railroad,  on 
the  south  by  County  Road  No.  56,  and  on 
the  west  by  Yacona  Road.  The  northern 
boundary  of  the  site  is  just  south  of 
Martin  Luther  King  Boulevard. 

B.  A  526  acre  site  is  located  west  of 
the  city  entirely  within  St.  Francis 
County  and  bisected  by  Coimty  Road 
No.  8,  Beck  Spur  Road.  The  site  is 
adjacent  to  the  Forrest  City  water  utility 
sewage  oxidation  fields  and  is  bounded 
on  the  south  by  the  Chicago  Rock  Island 
and  Pacific  Railroad  and  County  Road 
No.  72  and  on  the  north  by  Interstate  40. 

The  Federal  Bureau  of  Prisons 
proposes  to  construct  a  2,750  bed 
Federal  Correctional  Complex,  that  will 
be  completed  in  phases.  The  Bureau  of 
Prisons  has  been  studying  a  number  of 
options  and  locations  near  Forrest  City 
appear  to  merit  further  study. 

It  is  anticipated  that  both  of  the 
proposed  sites  are  of  sufficient  size  to 
provide  space  for  housing,  programs, 
services  and  support  areas  as  well  as 
administration,  staff  training  and 
parking. 

The  Process 

In  the  process  of  evaluating  the  two 
sites,  several  aspects  will  receive 
detailed  examination  including:  utilities, 
traffic  patterns,  noise  levels,  visual 
intrusion,  threatened  and  endangered 
species,  cultural  resources  and  socio- 
economic impacts. 


Alternatives 

In  developing  the  DEIS,  the  options  of 
no  action  and  alternative  sites  for  the 
proposed  facility  will  be  fully  and 
thoroughly  examined. 

Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  numerous  opportunities  for 
public  involvement  in  order  to 
determine  the  issues  to  be  examined.  A 
scoping  meeting  will  be  held  at  7:00  P.M. 
on  January  30, 1992  at  the  Forrest  City 
Civic  Center.  The  meeting  will  be  well 
publicized  and  will  be  held  at  a  time 
which  will  make  it  possible  for  the 
public  and  interested  agencies  or 
organizations  to  attend.  In  addition,  a 
number  of  public  information  meetings 
will  be  held  by  representatives  of  the 
Bureau  of  Prisons  with  interested 
citizens,  officials  and  community 
leaders. 

DEIS  Preparation 

Public  notice  will  be  given  concerning 
the  availabihty  of  the  DEIS  for  public    ^ 
review  and  comment. 

Address 

Questions  concerning  the  proposed 
action  and  the  DEIS  can  be  answered 
by:  K.  Bradley  Wiggins,  Site  Selection 
and  Environmental  Review  Specialist, 
Federal  Bureau  of  Prisons,  320  First  St. 
NW,  Washington.  DC  20534.  (202)  514- 
8697. 

Dated:  )anuary  9, 1992. 
Patricia  K.  Sledgs, 

Chief.  Site  Selection  and  Environmental 
Review  Branch. 
[FR  Doc  92-997  Filed  1-16-92;  8:45  am) 

8ILUN0  COM  4410^-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a} 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for   . 
adjustipent  assistance  under  title  II, 
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chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firra  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 


Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  27. 1992. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
.Assistance,  at  the  address  shown  below, 
not  later  than  January  27, 1992. 

The  petitions  fded  in  this  case  are 
available  for  inspection  at  the  Office  of 

Appendix 


the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Twining 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW^ 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  6th  day  of 
January  1992. 
Marvin  M.  Fooks. 

Director,  Office  of  TrodeAdjusUi^ent 
Assistance. 


Ptmnner  (Union/Wortiers/FInK) 


Atlas  Wirelina  S«fvlces  (Co). 
C.A.D.  Fashions.  Inc  ILGWU.- 
Qleason  Corporation  (Wkn) — 


Noittiwiist  Alloys,  IfW.  (Co).. — «— 

Pan  American  World  Airway*  (Wkrs) .. 

Potornac  Sportswear  HGWU 

Saga  Dnil.na  Co..  Inc  (Wkrs) 

Volvo  GM  Heavy  Truck  Corp  (Wkrs).. 


Location 


AMene.  TX 

NewwK  NJ 

Roctiester,  NY.... 

Addy.WA 

Jamaica,  NY 

Martir^stxjrg.  WV 

Wichita.  KS 

OgdeaUT 


Date  received 


01/06/92 
01/06/92 
01/06/92 

01/06/92 
01/06/92 
01/06/32 
01/06/92 
01/06/92 


Date  of  petitton 


12/13/91 
12/30/91 
12/30/91 

12/18/91 
12/27/91 
12/27/91 
12/20/91 
12/29/91 


Petition  No. 


26,713 
26,714 
26;715 

26.716 
26,717 
26.718 
26,719 
26,720 


Artctas  produoeit 


OMeld  services. 
Sportswear 

Cutting     and     grinding     ma- 
chines. 
Metai  magnesiunt 
Airlines. 

Children's  garments. 
OH,  gas  driMng. 
Trucks. 


[PR  Doc.  92-1302  FUed  1-16-02;  8:45  am] 

RUJNQ  COOC  4S1O-30-M 


Commission  on  Actiieving  Necessary 
SIcills;  Open  Meeting 

agency:  Employment  and  Training 
Administration,  Labor. 
SUimiARY:  The  Secretary's  Conunission 
on  Achieving  Necessary  Skills  (SCANS) 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463)  on  February  20, 1990.  The 
SC.\NS  is  to  advise  the  Secretary  on 
national  competency  guidelines  for  the 
skills  required  of  high  school  graduates 
for  entry  into  employment  The 
Commission  has  the  practical  task  of 
specifying  and  quantifying  levels  of 
skills'  attainment  to  perform  different 
types  of  jobs  adequately. 
TIME  AND  piace:  The  ninth  meeting  will 
be  held  on  February  7. 1992  from  8:30 
a.m.  until  5  p.m.  at  the  Capitol  Hill  Hyatt 
Regency  Hotel,  400  New  Jersey  Avenue, 
NW..  Washington.  DC  20001. 
AGENDA:  Commissioners  review  draft 
final  SCANS  Report  and  formulate  and 
approve  final  Commission 
recommendations. 

PUBUC  PAimctPATiON:  The  meeting  will 
be  open  to  the  publia  Time  will  be  set 
aside  for  public  comments.  Seating  will 
be  available  for  the  public  on  a  first- 
come,  first-serve  basis.  Five  seats  will 
be  reserved  for  the  media.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  to  obtain 
appropriate  accommodations. 

Individuals  or  organixatioos  wishing 
to  submit  written  statements  should 


send  10  copies  to  Dr.  Arnold  Packer. 
Executive  Director.  SCANS — room  C- 
2318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Papers  received  on  or  before 
January  24, 1992  will  be  included  in  the 
record  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Arnold  Packer,  Exec.  Dir.,  SCANS— 
room  C-2318,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW.. 
Washington.  DC  20210.  (202)  523-4840. 

Signed  at  Washington,  DC  this  10th  day  of 
January  1992. 
Ljrnn  Martin, 
Secretary  of  Labor. 
(PR  Doc.  92-1303  Filed  1-16-92;  8:45  am] 

BILLMQ  COOC  45tO-30-M 

Office  of  Woric-Based  Learning; 
Federal  Committee  on  Apprenticeship; 
Public  IMeeting 

Pursuant  to  section  10(a)  of  the     ^ 
Federal  Advisory  Committee  Act  (Pub. 
L  92-462;  5  U.S.  App.  1)  of  October  6. 
1972,  notice  is  hereby  given  that  the 
Federal  Committee  on  Apprenticeship 
(FCA)  will  conduct  an  open  meeting  on 
January  28, 1992,  from  10  a.m.-4:30  p.m. 
and  January  29,  from  8:30  a.m.-12  noon 
at  the  Quality  Hotel  Capitol  Hill,  415 
New  Jersey  Avenue,  NW.,  Washington, 
DC  20001.  Federal  Ballroom  South. 

The  agenda  for  the  meeting  will 
include: 

Tuesday,  January  28 

10  a.m.  Call  meeting  to  order 
Introduction  of  Members  and  DOL  Officials 
Committee  Chair's  Report  and  Plans  for  ihe 
meeting 


Approval  of  Minutes 

Report  from  Office  of  Work-Based  Learning 

Report  from  Bureau  of  Apprenticeship  and 

Training 
Presentation  of  Sub-Committee  Reports 

•  Traditional  Apprenticeship  Programs 

•  Non-Traditional  Apprenticeship 
Programs 

•  Underrepresented  Groups 

•  Quality  of  Apprenticeship  Programs 

•  National  Training  System 

•  Apprenticeship  OperaUons 

•  Legislation 

•  Apprentice  OSHA  Safety  Training 
Presentation  by  DOL  Womens  Bureau 
Discussion  of  Apprenticeship  Concept 

Paper 
Developing  National  Training  Standards 
for  Vocational  Education  (Catl  Perkins 
Act) 
4  p.m.  Public  Comments 
4:30  p.m.  Recess  to  reconvene  January  29. 
1992,  at  8:30  a.m. 
Note:  Lunch  will  be  taken  at  12  noon  to  1 
p.m. 

Wednesday,  January  29 

8:30  a.m.  Resume  Presentation  of  Sub- 
Committee  reports 
BAT  Survey— Final  Results  and  Next  Steps 
FCA  Me.mbers'  Projects  Relating  to 

Apprenticeship 
Future  FCA  Actions  and  Considerations 
Other  Business/Administrative  Matters 
Plans  for  Next  Meeting 

12  Noon  Adjourn 

Note:  The  order  of  agenda  items  may  be 
revised  due  to  time  constraints  and 
availability  of  topic  speakers. 

"  Members  of  the  public  are  invited  to 
attend  the  proceedings.  Any  membei  of 
the  public  who  wishes  to  file  written 
data,  views  or  arguments  pertaining  to 
the  agenda  may  do  so  by  furnishing  a 
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copy  to  the  Executive  Director  at  any 
time.  Papers  received  on  or  before 
January  24, 1992.  will  be  included  in  the 
record  of  the  meeting. 

Any  member  of  the  public  who  wishes 
to  speak  at  this  meeting  should  so 
indicate  the  nature  of  intended 
presentation  and  the  amount  of  time 
should  be  limited  to  no  more  than  5 
minutes.  The  Chairperson  will  announce 
at  the  beginning  of  the  meeting  the 
extent  to  which  time  will  permit  the 
granting  of  such  requests. 
Communications  to  the  Executive 
Director  should  be  addressed  as  follows: 
Mr.  Minor  R.  Miller,  OfR^ce  of  Work- 
Based  Learning,  ETA,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW.. 
room  N-4649,  Frances  Perkins  Building, 
Washington.  DC  20210;  telephone 
number  (202)  535-0540. 

Signed  at  Washington.  DC  this  9th  day  of 
January  1992. 
Roberts  T.  Jones. 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

[FR  Doc.  92-1304  Filed  1-16-92;  8:45  am] 
MLUNO  COOe  4S10-3IHi 


EmploynMnt  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  beneHts 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931.  as 
amended  (46  Stat.  1494.  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 


determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
speciHed  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  eflfective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  wage  law  and  29  - 
CFR  part  5.  The  wage  rates  and  fringe 
benefits,  notice  of  which  is  published 
herein,  and  which  are  contained  in  the 
Government  Printing  Office  (GPO) 
document  entitled  "General  Wage  ' 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts,"  shall  be  the 
minimum  paid  by  contractors  and 
subcontractors  to  laborers  and 
mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  ^JW.,  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Detetmioation 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 


Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  numbers. 

Volume  II 
Ohio: 
OH91-12  (Ian.  17, 1992) ....  p.  All. 
OH91-14  (Ian.  17. 1992) ....  p.  All. 

Volume  III 

South     Dakota,     SD91-5    p.  All. 
(Jan.  17, 1992). 


Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

New  York.  NY91-11  (Feb.    p.  885.  p.  886. 
22, 1991). 

Volume  II 

Iowa.    IA91-14    (Feb.    22. 

1991)  p.  All. 
Indiana,  IN91-3  (Feb.  22, 

1991). 
Michigan.  MI91-7  (Feb.  22, 

1991). 
Nebraska.    NE91-1    (Feb. 

22, 1991). 
Ohio.   OH91-29   (Feb.   22. 

1991). 


p.  279,  p.  28a 

P 

P 

P 


515.  pp.  516- 
S34b. 
All.   ^ 


903,  pp.  905. 

908.  911.  pp. 

913-915,  919- 

930.  pp.  932- 

835. 


Texas: 

TX91-26  (Feb.  22. 1991) p.  All 

TX91-32  (Feb.  22. 1991) p.  All. 

TX91-48  (Feb.  22, 1991) p.  All. 

Volume  III 

South     Dakota,     SD91-3    p.  All. 
(Feb.  22. 1991). 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  documented  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
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Office.  Washington.  DC  2040Z  (202)  783- 
3238. 

When  ordering  subscriptionfs),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1]  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washingtcn,  DC  this  10th  day  of 
January  1992.  . 

Alan  L  Mom.         «  I 

Director,  Division  of  Wage  Determinations. 
[FR  Doc  92-1089  Filed  1-I6r92;  f  45  am) 
■UJN6  COOC  4SW-27-« 


I 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Establishment  of  Advisory  Committee 
on  Publications  Sut>vention 

This  notice  is  published  in  accordance 
with  the  provisions  of  section  9(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  advises  of  the 
establishment  of  the  Advisory 
Committee  on  Publications  Subvention 
for  a  two-year  period.  The  Committee 
evaluates  applications  submitted  to  the 
National  Historical  Publications  and 
Records  Commission  (NHPRC)  by 
university  presses  for  grant  support  to 
publish  documentary  editions  under  the 
NHPRC  subvention  program.  The 
Committee  advises  the  Commission  on 
which  proposals  should  be  supported 
and  makes  recommendations  on  the 
mechanics  and  procedures  for  operation 
of  the  .NHPRC  subvention  program. 

The  Archivist  of  the  United  States  has 
determined  that  the  establishment  of 
this  advisory  committee  is  in  the  public 
interest. 

Dated:  January  13, 1992. 
DooW.WUaon. 
Archivist  of  the  United  States. 
[FR  Doc.  92-1258  Filed  1-16-92;  8:45  am] 
MUMS  COOC  TSH-tVM 


NATIONAL  EDUCATION  GOALS 
PANEL 

Meeting 

agency:  The  National  Education  Goab 

Panel. 

action:  Notice  of  meeting. 

summary:  The  National  Education 
Goals  Panel  was  established  by  a  Joint 
Statement  between  the  President  and 


UMI 


the  Naticm's  governors  dated  July  31, 
1990.  The  panel  will  determine  how  to 
measure  and  monitor  progress  toward 
achieving  the  national  education  goals 
and  report  to  the  nation  on  the  progress 
toward  the  goals. 

TENTATIVE  AQENDA  ITEMS:  The  agenda 
for  the  meeting  includes  a  report  on  the 
National  Council  on  Education 
Standards  and  Testing  and  a  discussion 
of  feedback  on  the  1991  National 
Education  Goals  Report  and  the 
National  Assessment  of  Educatitma) 
Progress  (NAEP). 

DATES:  The  eleventh  meeting  is 
scheduled  for  Friday.  January  24. 1992, 
1:30-4:30  pjn. 

ADOftESSES:  The  Holiday  Inn,  Capitol 
Hill.  550  C  Street.  SW..  Washington,  DC 

FOR  FURTHER  INFOflMATION  CONTACT: 

The  National  Education  Goals  Panel 
office  at  (202)  632-0952.  IHease  give  your 
name  to  indicate  attendance. 

Dated:  January  7. 1992. 
Roger  B.  Porter. 

Assistant  to  the  President  for  Economic  and 
Domestic  Policy. 

(FR  Doc.  92-1225  Filed  1-16-02;  8:45  amj 
BILUN6  CODE  3t27-«1-a 


NATIONAL  SCIENCE  FOUNDATION 

Directorate  for  Education  and  Human 
Resources;  Human  Resource 
Development  for  Minorities  In  Science 
and  Engineering;  AvaHabWty  of 
Program  ArwKMricement 

This  is  to  announce  the  availability  of 
the  Program  Announcement  and 
Guidelines  for  Human  Resource 
Development  for  Minorities  in  Science 
and  Engineering  (NSF  91-129). 

You  can  obtain  a  copy  of  this 
document  by  sending  an  E-Mail  request 
to  STIS  (NSFs  Science  and  Tedmology 
Information  System).  Send  your  request 
to  "stisserv@nsf.gov"  (Internet)  or 
"stisserv@NSF'  (BITNET).  The 
"Subject"  line  will  be  ignored.  Put  the 
following  commands  in  the  text  of  the 
ntessage: 

Request:  stis 

Topic:  NSF91129 

Request:  end 

If  you  cannot  send  E-Mail  to  internet 
or  BITNET  addresses,  you  may  request 
a  printed  copy  of  the  document  by 
calling  the  Forms  and  Publications  Unit, 
202-357-7861  or  writing:  Forms  and 
Publications  Unit  room  232,  National 
Science  Foundation.  Washington,  DC 
2055a 


Dated:  January  14. 1992. 
M.  Rebecca  Hlaiiler, 

Management  Analyst. 

[FR  Doc.  92-1265  Filed  1-16-92;  8:45  amJ 

BtUJNO  COOK  7SS6-ei-H 


Special  Emphasis  Panel  In  Ctiemistry; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended),  the  Nati<mal  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Chemistry. 

Date  and  Time:  February  20-21. 1992;  9  a.in. 
to  5  p.m. 

Place:  Rooms  523, 536, 543.  and  540-B. 
National  Science  Foundation  1800  G  Street 
NW.,  Washington,  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Edwin  H.  Abbott 
Program  Officer,  Division  of  Chemistry, 
Special  Projects  Office,  National  Science 
Foundation,  room  340,  Washington,  DC  2055a 
Telephone:  (202)  357-7503. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  applications 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  Postdoctoral 
Research  Fellowships  in  Chemistry 
applications. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  indoding  iechi^l 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  «ntlun  exemptions  4  and  6 
of  5  U.S.C  552  b.  (c)  (4)  and  (6)  the 
Government  in  the  Sunsliine  Act 

Dated:  January  13, 19^ 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-1223  RIed  1-16-92: 8:45  am| 

BtLUm  CODE  7SS5-Ot.« 


AcMsory  Panel  for  Engineering 
Centers  DIvMon;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announce*  the 
following  meeting. 
SUPMEMENTARV  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  the  project  and  provide  advice 
and  recommendations.  Because  the 
project  being  re\'iewed  includes 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  sud)  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meeting  is  closed  to  the 
public.  These  matters  are  within 
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exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c).  The  Government  in  the 
Sunshine  Act. 

Name:  Advisory  Panel  for  Engineering 
Centers  Division. 

Date:  February  11-13. 1992. 

Time:  8:30  a.m.  to  5  p.m. 

Place:  Carnegie  Mellon  University. 
Pittsburgh,  Pennsylvania  15213. 

Type  of  meeting:  Closed. 

Agenda:  Site  visit  to  review  and  evaluate 
the  Engineering  Research  Center  for 
Engineering  Design. 

Contact:  Dr.  Frederick  Betz,  Program 
Director,  Engineering  Centers  Division. 
National  Science  Foundation,  room  1121, 
Washington.  DC  20550,  Telephone:  202-357- 
9707. 

Dated:  January  13, 1992. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(PR  Doc.  92-1219  Filed  1-16-92;  8:45  am) 

BILUNO  CODE  TSSS-OI-H 


Advisory  Panel  for  Engineering 
Centers  Division;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub.  L 
92-463,  as  amended],  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  the  project  and  provide  advice 
and  recommendations.  Because  the 
project  and  provide  advice  and 
recommendations.  Because  the  project 
being  reviewed  includes  information  of 
a  proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  proposals, 
the  meeting  is  closed  to  the  public. 
These  matters  are  within  exemptions  (4) 
and  (6)  of  5  U.S.C  552b(c).  The 
Government  in  the  Sunshine  Act. 

Name:  Advisory  Panel  for  Engineering 
Centers  Division. 

Date:  February  18-19, 1992. 

Time:  8:30  ajn.  to  5  p.m. 

Place:  University  of  Maryland,  College 
Park.  Maryland  20742. 

Type  of  Meeting:  Closed. 

Agenda:  Site  visit  to  review  and  evaluate 
the  Engineering  Research  Center  for  Systems 
Research. 

Contact:  Dr.  Frederick  Betz,  Program 
Director,  Engineering  Centers  Division, 
National  Science  Foundation,  room  1121, 
Washington.  DC  2055a  Telephone:  202-357- 
9707. 

Dated:  January  13. 1992. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[PR  Doc.  92-1220  Filed  l-16-fl2;  8:45  amj 

BILUNO  COOE  7SSS-01-II 


Advisory  Panel  for  Engineering 
Centers  Division;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  the  project  and  provide  advice 
and  recommendations.  Because  the 
project  being  reviewed  includes 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meeting  is  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c],  The  Government  in  the 
Sunshine  Act. 

Name:  Advisory  Panel  for  Engineering 
Centers  Division. 

Date:  February  19-21, 1992. 

Time:  8:30  a  jn.  to  S  p.m. 

Place:  University  of  Illinois,  Urbana,  Ilinois 
61801. 

Type  of  Meeting:  Closed. 

Agenda:  Site  visit  to  review  and  evaluate 
the  Engineering  Research  Center  for 
Computational  Field  Simulation. 

Contact:  Dr.  Christina  Gabriel,  Program 
Director,  Engineering  Centers  Division, 
National  Science  Foundation,  room  1121, 
Washington.  DC  20S5a  Telephone:  202-357- 
9707. 

Dated:  January  13, 1992. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  92-1221  Filed  1-16-92;  8:45  am) 

WUING  COOE  7SSS-01-M 


Special  Emptiasis  Panel  in  Mechanical 
and  Structural  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463. 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Mechanical  and  Structural  Systems. 

Date  and  Time:  February  19-20, 1992;  8:30 
a.m.  to  5  p.m. 

Place:  Room  1243,  National  Science 
Foundation.  1800  G  Street.  NW..  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  William  W.  Hakala. 
Acting  Program  Director.  1800  G  Street,  NW., 
room  liza  Washingtoa  DC  20550  Telephone: 
(202)  357-7508. 

Purpose  of  Meeting:  To  provide  advice  and 
'  recommendations  concerning  proposals 
submitted  to  NSP  for  financial  support. 

Agenda:  Review  and  evaluate  Mechanical 
and  Structural  Systems  unsolicited  proposals. 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
informatoin;  financial  data:  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  4  and  6 
of  5  U.S.C  552b.  (c)(4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  January  13. 19S2. 
M.  Rebecca  Winklw. 
Committee  Mgnagement  Officer. 
|FR  Doc.  92-1222  Filed  1-16-02;  8:45  am) 
WLUNQ  COOE  TCSS-ai-K 


THE  PRESIDENTS  EDUCATION 
POUCY  ADVISORY  COMMITTEE 

Meeting 

agency:  The  President's  Education         " 
Policy  Advisory  Committee. 

ACTION:  Notice  of  meeting. 

summary:  The  President's  Education 
Policy  Advisory  Committee  was 
established  under  Executive  Order 
12687  and  signed  by  the  President  of  the 
United  States  on  August  15, 1989. 

Tentative  Agenda 

items:  The  tentative  agenda  for  the 
meeting  will  include  a  discussion  of 
suggestions  for  education-related 
activities  for  parental  involvement  in 
education  and  community  outreach 
activities. 

DATES:  The  tenth  meeting  is  scheduled 
for  Wednesday.  )anuaiy  22, 1992.  from  2 
to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Old  Executive  Office  Building,  room 
180.  Washington,  DC. 
attendance:  Please  contact  the  White 
House  Office  of  Policy  Development  to 
indicate  attendance  or  for  further 
information.  The  phone  number  is  (202) 
456-7777.  For  clearance  purposes,  please 
call  no  less  than  twenty-four  hours  in 
advance.  Please  provide  over  the  phone, 
your  social  security  number,  date  of 
birth,  and  name  as  read  on  your  driver's 
license.  When  entering  the  building,  you 
will  be  required  to  show  picture 
identification. 

Dated:  January  7. 1992. 
Roger  B.  Porter. 

Assistant  to  the  President  for  Economic  and 
Domestic  Policy. 

[FR  Doc.  92-1224  Fded  1-16-02;  8:45  am] 

WLUNO  COOE  Slff-Ot-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-30178;  Hie  No.  SR-CSC- 
91-5] 

Self-Regulatory  Organizations;  ttie 
Cincinnati  Stock  Exchange;  Order 
Granting  Approval  to  Proposed  Rule 
Ctiange  Relating  to  Administration  of 
Requests  for  Extensions  of  Time 
Under  Regulation  T  and  Rule  15c3-3 


January  13, 1992. 

On  October  19, 1991.  the  Cincinnati 
Stock  Exchange  ("CSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  »  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
amend  Exchange  Rule  6.1  to  clarify  the 
Exchange  staffs  authority  to  grant 
extensions  of  time  on  payment  or 
delivery  of  securities  pursuant  to 
Federal  Reserve  Board  ("FRB") 
Regidation  T  and  Rule  15c3-3  under  the 
Act  ("SEC  Rule  15c3-3"). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29903 
(November  5. 1991).  56  PR  57540 
(November  12. 1991).  No  comments  were 
received  regarding  the  proposed  rule 
change. 

Regulation  T,  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  pursuant  to  the  Act.  governs  the 
extension  of  credit  to  customers  by 
broker-dealers  for  purchasing 
securities.'  SEC  Rule  15c3-3  governs  the 
extension  of  credit  for  selling 
securities.*  Under  Regulation  T  and  Rule 
15c3-3(n).  a  broker-dealer  may  request 
an  extension  of  time  for  payment  or 
delivery  of  securities  from  any 
registered  national  securities  exchange 
or  a  registered  national  securities 
association.*  Because  it  is  a  registered 
national  securities  exchange,  the  CSE  is 
authorized  to  grant  requests  for 
extensions  of  time  for  payment  or 
delivery  of  securities. 

The  CSE  proposes  to  amend  Exchange 
Rule  6.1,'  in  order  to  set  forth  more 


'  15  U.S.C.  78s(b)tl)  (1988). 
» 17  CFR  240.rab-4  (1991). 
» 12  CFR  part  220  (1991). 

•  17  CFR  240.15C3-3  (1991). 

•  12  CFR  220.8(d)  and  220.4(c)(3)(ii)  (1991);  17  CFR 
2«.15c3-3(n)  (1991). 

•  Exchange  Rule  6.1  i*  found  in  chapter  VI  of  the 
CSE  rulet.  The  CSE  propose*  to  change  the  title  of 
this  Chapter  from  Margin  Accounts  to  Extensions  of 
Credit,  see  infra  note  8. 
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clearly  the  Exchange's  existing  authority 
to  grant  extensions  of  time  for  payment 
or  delivery  of  securities  pursuant  to 
Regulation  T  and  SEC  Rule  15c3-3. 
Speciflcally.  the  CSE  proposes  to  add  to 
Rule  6.1(b)  citations  to  §§  220.8(d)  and 
220.4(c)(3)(ii)  under  regulation  T.  which 
provide  that  a  broker-dealer  may 
request  an  extension  of  time  for 
payment  or  delivery  of  securities  from 
any  registered  national  securities 
exchange  or  a  registered  national 
securities  association,  and  to  SEC  Rule 
15c3-3.  which  governs  the  extension  of 
credit  for  selUng  securities.  The 
Exchange  states  that  the  proposed 
modifications  to  Rule  6.1  will  ensure 
that  the  Rule  addresses  extensions  of 
time  for  payment  or  delivery  of 
securities  comprehensively,  accurately, 
and  in  accord  with  current  law  and 
practice. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6  of  the  Act.'  In 
particular,  the  Commission  believes  that 
the  proposal  is  consistent  with  the 
section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities, 
and  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system. 

The  Commission  believes  that  the 
proposed  amendment  should  further  the 
objectives  of  section  6(b)(5)  by  clarifying 
the  Exchange's  authority  to  grant 
extensions  of  time  for  payment  of 
delivery  of  securities  pursuant  to 
Regulation  T  and  SEC  Rule  15c-3-3.  The 
proposal  should  result  in  clear  and 
consistent  guidelines  for  Exchange  staff 
and  provide  notice  to  the  public  of  the 
Exchange's  authority  to  grant  extensions 
of  time." 

In  addition,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  section  7  of  the  Act  in 
that  it  is  designed  to  prevent  the 


'15U.S.C.  78f(1988). 

•  The  Commission  further  finds  that  the  portion  of 
the  CSE  proposal  which  deletes  references  to 
{}  220.3(f)  (exchange  of  securities)  and  220.4(c)(6) 
;not  an  existing  section)  of  Regulation  T  from  Rule 
6.1  and  changes  the  title  of  chapter  VI  of  the  . 
Exchange's  Rules  from  Margin  Accounts  to 
Extension*  of  Credit  is  consistent  with  the  Act. 
These  changes  delete  superfluous  citations  and 
make  the  title  of  chapter  VI  more  explicit  and  more 
consistent  with  the  provisions  of  Regulation  T. 


excessive  use  of  credit  for  the  purchase 
or  carrying  of  securities.'  The  proposal 
further  supports  the  purposes  of 
Regulation  T.  which  was  issued  by  the 
FRB  pursuant  to  section  7(a)  of  the  Act. 
because  it  helps  regulate  the  extension 
of  credit  by  member  organizations.  Also, 
the  proposal  should  better  enable  the 
Exchange  to  comply  with  the  applicable 
provisions  of  the  Act.  as  required  by 
section  6(b)(1)  of  the  Act.  because  it  sets 
forth  in  clear  and  consistent  teims  the 
Exchange's  authority  to  grant  extensions 
of  time  for  payment  or  delivery  of 
securities. 

Further,  because  the  CSE  is  a 
registered  national  securities  exchange 
that  is  authorized  to  grant  requests  for 
extensions  of  time  for  payment  or 
delivery  of  securities,  the  Commission 
believes  that  it  is  essential  for  the  CSE 
to  have  an  effective  Regulation  T 
regulatory  program  in  effect.  To  this  end. 
the  Commission  believes  that  the  CSE 
should  develop  a  Regulation  T 
regulatory  program  which  includes,  but 
is  not  limited  to:  Examination  of 
extension  request  patterns  by  security 
and  by  registered  representative; 
identification  of  increases  in  extension 
requests  by  firm,  registered 
representative,  and  branch  office; 
identification  of  the  number  of 
customers  who  have  reached  their 
extension  limit,  as  well  as  the  identity  of 
customers  who  have  filed  extension 
requests  with  more  than  one  firm;  and 
sufficient  staff  so  that  this  information 
can  be  analyzed,  used,  and  shared  with 
other  self-regulatory  organizations. 

Finally,  the  commission  notes  that  the 
proposed  rule  change  merely  codifies  in 
rule  form  the  CSE's  existing  authority  to 
grant  extensions  of  time  for  payment  or  - 
delivery  of  securities.  The  Commission's 
approval  of  the  proposal  should  not  be 
construed  as  evaluating  the  CSE's 
performance  to  date  in  administering 
this  program. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  >  °  That  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation.  Pursuant  to 
delegated  authority.' • 
Margatet  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  92-1277  Filed  l-16-«2;  8:45  am) 

KLUNO  COOE  aOIO-OI-H 


•  15  U.S.C  78g  (1988). 

«•  15  U.S.a  78s(b)(2)  (1988). 

"  17  CFR  200.3O-3(a)(12)  and  (15)  (1991). 
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[RdeaM  No.  84-30176;  FN*  Mo.  SR-HYSE- 
91-40] 

Self-Regulatory  OrganlaUons;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Propoeed  Rule 
Change  Relating  to  Amendments  to 
the  Uniform  Application  for  Securltiet 
Industry  Registration  or  Transfer. 
Form  U-4  and  the  Uniform  Termination 
Notice  for  Securities  Industry 
Registration,  Form  U-5 

January  13, 1992. 

On  November  18, 1991.  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Conunission").  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
amend  the  Uniform  Application  for 
Securities  Industry  Registration  or 
Transfer.  Form  U-4.  and  the  Uniform 
Termination  Notice  for  Securities 
Industry  Registration,  Form  U-5." 
The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  30018 
(December  2. 1991).  56  FR  64283 
(December  9. 1991).  No  comments  were 
received  on  the  proposal. 

The  Uniform  AppUcation  for 
Securities  Industry  Registration  or 
Transfer  ("Form  U-4")  and  the  Uniform 
Termination  Notice  for  Securities 
Industry  Registration  ("Form  U-5"). 
which  are  employed  in  connection  with 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  Central 
Registration  Depository  ("CRD") 
system.*  are  used  by  the  various 
securities  self-regulatory  organizations 
("SROs")  as  part  of  their  registration 
and  oversi^t  of  member  organization 
personnel.  Specifically,  Form  U-4  is  the 
uniform  form  for  licensing  salespersons 
within  the  states  and  various  SROs.  An 
individual  applies  for  registration  for  the 
first  time  by  filing  a  Form  U-4  with  the 
CRD  and,  thereafter,  the  registered 
person  is  obligated  to  update  this 


information  as  changes  occur.  Form  U-5 
contains  information  relating  to  the 
circumstances  surrounding  the 
termination  of  an  applicant's  prior 
employment 

The  purpose  of  the  proposed  rule 
change  is  to  revise  Forms  U-4  and  U-5 
to  expand  and  clarify  certain 
information  required  by  these  forms. 
First  the  Exchange  proposes  a  revision 
to  Form  U-4  identical  to  a  revision 
previously  submitted  to  the  Conunission 
by  the  NASD."  This  revision  allows  a 
previously  registered  person  to  certify  as 
to  the  completeness  and  accuracy  of  his 
or  her  disciplinary  record  in  the  NASD's 
CRD  system  and  alleviates  the  need  to 
resubmit  full  details  of  all  reportable 
items  upon  transfer  of  registration  to  a 
new  broker-dealer."  In  this  regard,  the 
registered  person  would  certify  that 
having  reviewed  a  copy  of  the 
disclosure  information  taken  from  the 
CRD  system,  the  disclosure  information 
is  correct  complete  and  in  the  proper 
Disclosure  Reporting  Page  ("DRF") 
format.''  An  individual  may  further 
<:ertify  that  (1)  there  is  no  new 
information  to  add  to  the  disclosure  file; 
(2)  there  is  a  new  item  to  report,  for 
which  a  DRP  is  provided:  or  (3)  there  is 
new  information  updating  a  previously 
reported  occurrence,  for  which  a  DRP  is 
attached.* 

The  Exchange  is  also  proposing 
certain  amendments  to  both  Forms  U-4 
and  U-5  as  a  result  of  the  enactment  of 
new  legislation.  Specifically,  the 
changes  are  in  response  to  the 
enactment  of  the  Securities  Acts 
Amendments  of  1990  ("1990 
Amendments")  •  and  the  Securities 
Enforcement  Remedies  and  Penny  Stock 
Reform  Act  of  1990  ("Remedies  Act")." 
The  Exchange  believes  that  these  new 
laws,  whidi  expand  the  definition  of 
statutory  disqualification  in  section 
3(a)(39)  of  the  Act  >»  and  expand  the 
enforcement  powers  of  the  Commission, 
respectively,  require  that  changes  be 
made  to  Forms  U-4  and  U-5.»*  Certain 


•15U.S.C.78^)(l)(19e8). 

» 17  CFR  24ai9b-4  (1991). 

»  The  NYSE  lubmitted  the  page*  of  Foraw  U-4 
and  U-5  that  are  propoaed  to  be  amended  at 
lihibita  2  and  3,  respectively,  of  the  rule  filing. 
Copiea  are  available  at  the  Commiaaion  at  weU«i 
at  the  NYSE 

*  The  CRO  ia  a  computer  daU  baa*  conUining 
current  registration  information  a*  well  aa  the 
regulatory  and  enforcement  actions  taken  against 
securities  indu^  paaoanal  for  acceta  by  the 
Commission,  state  rafokton  and  certain  self- 
regulatory  organizations.  Specifically,  the  CRO 
'  contains  each  broker-dealer's  Form  BO.  which  is 
filed  with  the  CRD  to  both  register  with  the 
Conunission  and  most  slate  securities  commissions, 
as  well  aa  to  becomt  a  member  of  the  NASD.  Forms 
U-4  and  U-5  are  also  filed  with  the  CRD  system. 


•  See  Securities  Exchange  Act  Raleaae  No.  285M 
(October  li  1980),  55  FR  42862  (approving  File  Na 
SR-NASD-90-45). 

•  See  item  22  O,  Diaclosure  Certification 
(Optional),  on  page  S  of  Form  U-4. 

•  The  DRP  ia  a  page  a(  Font  U-4  uaad  to  repoH 
details  of  affimativ*  iwponaM  to  the  qneatiaM 
appearing  in  item  22  of  Form  U-4.  ThU  disciplinary 
inforaiatjon  is  then  submitted  directly  into  the  CRD 
system- 

■  See  questions  1-3  of  item  22  a  on  page  S  of 
Form  U-4. 

•  Pub.  L  Na  101-550. 104  SUt  2713  (November  15. 
1990). 

>•  Pub.  L  No.  101-429. 104  SUt.  931  (October  15. 
1990). 

»15U5£.7lc(a)(30)(lSn). 

>  *  Recently,  the  Commiaaion  approved  a  proposal 
by  the  NASD  conUinIng  similar  changes  to  Forms 


minor  changes  to  these  forms  were  also 
requested  by  the  Commodity  Futures 
Trading  Commission  ("CFTC")  and  the 
National  Futures  Association  ("NFA"). 
Accordingly,  the  Exchange  proposes 
four  amendments  to  Form  U-4.  First,  on     ' 
page  one.  the  word  "examination"  is 
being  added  after  "Series  3"  and  "Series 
5"  in  item  11.  The  boxes  for  both  the 
Series  3  and  the  Series  5  » »  represent 
requests  to  take  an  examination  as 
opposed  to  a  request  to  register  as  a 
certain  type  of  registrant  such  as  a 
Registered  Options  Principal.  This 
distinction  is  consistent  with  the  title  of 
item  11.  "Type  of  Examination/ 
Registration  Requested,"  as  well  as  the 
boxes  labelled  S-63  and  S-65,  which 
reflect  examination  requests  only. '  ♦ 
This  change  was  siiggested  by  the  NFA 
to  eliminate  confusion. 

Second,  the  Exchange  proposes 
several  changes  to  the  disciplinary 
questions  on  page  three  of  Form  U-4  as 
a  result  of  the  enactment  of  the  1990 
Amendments,  which  became  effective 
November  15. 1990.  This  law  specifies 
that  certain  actions  taken  by  foreign 
financial  regulatory  authorities  will  be 
considered  statutory  disqualifications 
under  the  Act.  Pursuant  to  this 
legislative  change,  the  definition  of  a 
foreign  financial  regulatory  authority  is 
being  added  to  the  form.**  and  language 
reflecting  this  change  has  been  inserted 
in  certain  questions  under  item  22. 
where  appropriate.'*  For  example,  in 
addition  to  disclosing  domestic  felony 
convictions  and  certain  misdemeanor 
convictions  involving  fraud  or 
investment  related  activities,  item  22  A 
would  require  disclosure  of  foreign 
convictions  of  that  nature  as  weU. 
Third,  the  Remedies  Act  which 
became  effective  October  15. 199a 
provides  the  Conunission  with 
additional  enforcement  remedies,  which 
include  cease  and  desist  authority  and 
the  ability  to  impose  a  civil  money 
penalty  for  certain  securities  violations. 
Accordingly,  the  Exchange  proposes  to 
add  item  22  D(5)  to  Form  U-4  to  reflect 
these  enforcement  powers  such  that  an 
applicant  would  be  required  to  report 
civil  monetary  penalties  as  well  as 


u-4  and  U-S.  See  Securitiea  Bxdiange  Act  Release 
No.  2SSBe  (NovMBbw  4.  ISm).  SB  PR  87941 
(approving  File  No.  SR-NASD-91-33). 

"  These  boxes  are  labeUed  S-3  and  S-5, 
respectively. 

««  S-tO  refer*  to  the  Series  90.  or  Uniform 
Securities  Agent  State  Uw  Examination,  and  S-S5 
refers  to  the  Soriea  66.  or  Uniform  Invealment 
Advisory  Law  Examination. 

« »  See  item  22.  Definltioii*.  on  page  3  of  Form  U-4 

>•  See  item  22.  questions  A-C  and  E,  on  page  3  of 
Form  U-4. 
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cease  and  desist  orders  entered  by  the 
SECorCFTC.«^ 

Fourth,  the  NYSE  proposes  a  minor 
change  to  the  Hnn  certiHcation  section 
on  the  bottom  of  page  four  of  Form  U-4. 
The  last  sentence  certifies  that  the  firm 
has  communicated  with  the  employee's 
previous  employers  for  the  past  three 
years.  Previously,  the  CFTC  required 
contact  with  former  employers  for  the 
prior  five  years,  which  was  noted  in 
parenthesis  following  this  sentence.  Due 
to  recent  rule  change,'*  the  CFTC  now 
requires  employment  verification  for 
three  years,  so  the  clause  relating  to 
conunodities  has  been  deleted.** 

In  addition  to  the  aforementioned 
amendments  to  Form  U-4,  the  NYSE 
also  proposes  to  amend  Form  U-5, 
modifying  both  the  instructions  and  text 
of  the  form  to  include  changes  to  the 
disciplinary  questions  consistent  with 
Form  U-4.  Specifically,  the  NYSE 
proposes  to  add  the  defmition  of  the 
term  "foreign  financial  regulatory 
authority"  to  items  13  and  14  of  Form  U- 
5  as  well  as  to  Form  U-5  Instructions, 
item  1,  definition  (C).  Furthermore,  an 
optional  certification  section  has  been 
added  so  that  previously  filed 
information  will  not  have  to  be  filed  on 
subsequent  forms.*" 

After  careful  consideration  of  the 
Exchange's  proposed  amendments  to 
Forms  U-4  and  U-5,  the  Commission 
believes  that  the  proposed  rule  change  is 
consistent  with  the  Act,  as  well  as  the 
1990  Amendments  and  Remedies  Act. 
Absent  the  amendments  reflecting  the 
Commission's  additional  enforcement 
powers,  the  Commission  believes  that 
the  disclosure  of  information  on  Form 
U-4  would  be  incomplete  because  both 
cease  and  desist  orders  entered  as  well 
as  monetary  penalties  assessed  would 
go  unreported.  Furthermore,  the 
Commission  believes  that  the 
recognition  of  disciplinary  actions  taken 
by  foreign  financial  regulatory 
authorities  supports  the  international 
enforcement  of  securities  laws,  and, 
given  the  rapid  internationalization  of 
the  securities  markets,  protects  U.S. 
investors  from  foreign  securities 
professionals  who  have  engaged  in 
misconduct  abroad. 

Moreover,  the  Commission  notes  that 
the  supplementary  material  to  NYSE 
Rule  345  both  requires  Exchange 
members  and  member  organizations  to 


"  See  item  22  D(S)  on  page  3  of  Form  U-4. 

'*  See  Commoditiei  Exchange  Act  Rules 
3.12(c)(1)(ii).  3.16(c)(l)(ii).  3.18(c)(l)(ii).  and 
3.44(a)(4)(i)  (enacted  March  8. 1988,  53  FR  8428 
(March  15. 1988)  and  effective  April  4,  ld88)). 

■*  See  page  4  of  Form  U-4. 

**  See  Form  U-5  Initructions.  item  8^  and  item  16 
of  Form  U-5. 


thoroughly  investigate  the  previous 
employment  records  of  prospective 
employees  as  well  as  details  various 
registration  and  recordkeeping 
requirements.  Specifically,  verification 
of  the  information  contained  in  Form  U- 
4  and  review  of  Form  U-5  are 
required."  The  Commission  believes 
that  these  amendments,  clarifying  and 
adding  to  Forms  U-4  and  U-5,  should 
serve  investors  and  the  public  interest 
by  assuring  that  meaningful  disclosure  is 
relied  upon  by  members  selecting 
prospective  employees  as  well  as  the 
Exchange  in  its  oversight  in  this  area. 

Furthermore,  the  Commission 
understands  that  amending  Form  U-4  to 
allow  for  certification  by  a  registered 
person,  upon  transfer  to  another  broker- 
dealer,  of  previously  disclosed 
disciplinary  information  in  lieu  of 
resubmission  should  simplify  and 
accelerate  the  prospective  registered 
person's  application  process  as  well  as 
the  member-employer's  use  of  CRD 
information  in  seeking  to  make  an 
informed  hiring  decision. 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
charige  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
sections  6(b)(5)  and  6(c)(3).**  In 
particular,  the  Commssion  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public,  in  that  the  amendments 
eliminate  repetitive  information 
requirements,  clarify  certain  language, 
and  update  various  questions  pursuant 
to  legislative  changes. 

In  addition,  the  Commission  believes 
that  the  new  information  requirements 
of  Forms  U-4  and  U-5  should  assist  the 
Exchange  in  its  responsibility  under 
Section  6(c)  of  the  Act  to  deny 
membership  to  those  subject  to  a 
statutory  disqualification,  who  cannot 
meet  such  standards  of  training, 
experience,  and  competence  as  are 
prescribed  by  the  rules  of  the  exchange, 
or  who  have  engaged  in  conduct 
inconsistent  with  just  and  equitable 
principles  of  trade. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*'  That  the 


»  See  NYSE  Rule  345.11.  .12  and  .17. 
"  15  U.S.C.  78f(b)(5J  and  (c)(3)  (1988). 

«»  15  U.S.C  78t(b)(2)  (1988). 


proposed  rule  change  (SR-NYSE-91-40) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  9i-1278  Filed  1-16-92;  8:45  am] 
MUmO  CODE  M10-«1-« 


(ReteaM  No.  34-30177;  Fil*  No.  SR-PSE- 
91-50] 

Self  Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Stocit  Exchange,  Inc.  Relating 
to  Fees  Respecting  Applications  for 
Membership 

January  13, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  December  31, 1991,  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  Q 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE,  pursuant  to  Rule  19b-4  of  the 
Act,  submits  this  rule  filing  to  amend  the 
following  fees  relating  to  applications 
for  membership  (italics  denote  proposed 
new  language;  brackets  denote  deleted 
language): 

Investigation  fee $100 

Fingerprinting  fee 

In-House  fee $10 

FBt  processing  fee $30 

[$25] 

Study  package/test  fee  (op- 
tions)     $200 

($50  towards  Initial  Mem- 
bership Fee] 

Equity  examination  fee $50 

Initial  Membership  Fee:  5%  of  average 
price  of  the  last  three  membership  sales 
with  a  minimum  oi  $1,000 J$350]  and  a 
maximum  of  $4,000  [$3,500]  (applicable 
to  membership  purchases  and  lease 
agreements)  ' 


**  17  CFR  200.30-3(a)(12)  (1901). 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PSE  is  proposing  to  adopt  and 
increase  several  fees  associated  with 
applying  for  membership  at  the 
Exchange. 

Investigation  Fees 

Currently,  no  fee  is  charged  for  the 
investigation  that  the  PSE  conducts  on 
the  background  of  appUcants.^  The 
Exchange  pays  an  outside  investigating 
agency  for  conducting  the  investigation. 
Tlie  PSE  proposes  to  pass  through  the 
investigating  agency  charge,  together 
with  an  administrative  processing  fee, 
for  a  total  of  $100.* 

Fingerprinting  Fee 

Applicants  for  membership  are 
required  to  have  their  fingerprints  taken 
and  processed  by  the  Federal  Bureau  of 
Investigation  ("FBI").'  Currently,  there 
is  no  fee  for  taking  fingerprints  in-house. 
It  is  proposed  to  charge  $10  as  an  in- 
house  Hngerprinting  fee  to  offset  costs.* 
The  PSE  pays  the  I%I  for  processing  the 
fingerprints.  The  PSE  proposes  to 
increase  the  current  charge  of  $25  for  the 
FBI  fee  to  $30,  which  includes  a  PSE 
administrative  processing  fee. 

Study  Package/Test  Fee  (Options) 

All  applicant  market  makers  and  floor 
brokers  must  take  and  pass  the  Options 


■  See  PSE  Rule  1.4(d).  Generally,  the  Exchange 
investigate*  the  employment  histoiy,  credit, 
residence  and  criminal  background  of  applicants  for 
membership. 

*  Currently,  the  investigation  agency  charges  $77 
per  examination. 

*  15  U.S.C  7Sq(f)(2).  Pursuant  to  a  plan  RIed  with 
the  Commission  under  SEC  Rule  17f-2(c).  the 
Exchange  acts  as  a  processor  of  Tingerprints  for  its 
members  and  others,  channeling  fingerprint  card* 
and  attendant  payments  to  the  FBL 

*  This  fee  would  only  apply  to  the  Los  Angeles 
office  of  the  PSE,  as  fingerprinting  is  not  currently 
performed  in-house  at  the  Exchange's  San  Francisco 
office. 


Examination.'  Currently,  the  fee  for  the 
Options  Study  Package  is  $200,  $50  of 
which  is  refundable  if  the  applicant 
-  becomes  a  member.  The  proposed 
charge  would  eliminate  the  refund 
provision  to  help  defray  the 
administrative  costs. 

Equity  Examination  Fee 

Currently,  no  fee  is  charged  to 
specialists  or  floor  brokers  for  taking  the 
Equity  Examination.*  A  non-refundable 
fee  of  $50  is  proposed  to  help  defray  the 
administrative  costs. 

Initial  Membership  Fee        , 

CurrenUy,  the  Initial  Membership  Fee 
is  5%  of  the  average  price  of  the 
preceding  three  membership  sales, 
subject  to  a  minimum  of  $350  and  a 
maximum  of  $3,500.  This  fee  is 
applicable  to  membership  purchase  and 
lease  agreements.  The  proposed  charge 
would  raise  the  minimum  fee  from  $350 
to  $1,000  and  the  maximum  from  $3,500 
to  $4,000.  The  increased  minimum  will 
enable  the  PSE  to  establish  a  revenue 
base  in  this  area  to  ensure  its 
administrative  expenses  are  covered. 

The  proposed  rule  filing  is  consistent 
with  section  6(b)(4)  of  the  Act  in  that  it 
provides  for  the  equitable  allocation  of    , 
reasonable  dues,  fees  and  other  charges 
among  the  Exchange's  members  and 
persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  imposes  a  burden 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  not  solicited  nor 
received  from  members  or  others. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereimder.  At  any    . 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 


•  See  PSE  Rules  1.16(c),  e.33  and  6.44. 

*  This  examination  is  administered  pursuant  to 
PSE  Rules  1.16(c)  and  S.27(dMii). 


protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-91-50  and  should  be  submitted  by 
February  7, 1992. 

For  the  CommiSBion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  92-1279  Filed  1-16-82;  8:45  am) 
MLUNO  CODE  SOtO-OI-M 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

January  13, 1992. 

The  above'named  national  securities  < 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
following  security: 
Oceaneering  International,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-7775) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  are  reported  in  the 
consolidated  transaction  reporting 
system.  „ 

Interested  persons  are  invited  to 
submit  on  or  before  February  4. 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
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application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  apphcation  if  it  Rnds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  or  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathao  G.  Katz, 
Secretary. 
(FR  Doc  92-1280  Filed  1-16-92;  8;45  ami 

HLUNO  COOC  M10-41-II 


[Fit  No.  1-9990] 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Coltcc  Holdings,  Inc^ 
14=y4%  Senior  Discount  Debentures 
Due  July  15, 2008) 

January  13. 1992.     i  \ 

Coltec  Holdings,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission, 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  from  listing  and 
registration  on  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
fallowing: 

(1)  The  14%%  Debentures  were  listed 
on  the  PSE  in  1933  in  order  to  facilitate 
compliance  by  the  Company  wiih 
certain  state  "blue  sky"  requirements  in 
connection  with  their  original  issuance, 
and  these  objectives  were  met  at  the 
time  of  original  issuance  eind  are  no 
longer  relevant; 

(2)  since  the  original  issuance  of  the 
14y4%  Debentures  in  July  of  1988, 
trading  volume  has  been  and  continues 
to  be  very  low, 

(3)  since  the  original  issuance,  there 
have  been,  and  continue  to  be,  a  limited 
number  of  registered  holders  of  the 
14%%  Debentures; 

(4)  the  delisting  of  14%%  Debentures 
would  facilitate  implementation  of  the 
proposed  recapitalization 
("Recapitalization")  currently  being 
pursued  by  the  Company  and  Coltec 
Industries,  Inc.  in  that  the  solicitation  of 
consents  from  holders  of  the  14%% 


Debentures  contemplated  by  the 
Recapitalization  would  not  then  be 
subject  to  compliance  with  the  proxy 
rules  promulgated  under  the  Act;  and 

(5)  the  Company  seeks  to  avoid  the 
expense  and  administrative  burden 
associated  with  continued  listing  of  the 
14%%  Debentures  on  the  PSE  and 
continued  registration  of  the  14%% 
Debentures  under  the  Act  which  would 
be  necessary  to  permit  such  continued 
listing. 

Any  interested  person  may,  on  or 
before  February  4, 1992  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington.  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Icnathan  G.  Katz, 
Secretary. 

[FR  Doc.  92-1281  Filed  1-16-92:  8:45  am] 
BUXma  CODE  M10-4>1-M 


[ReleaM  No.  35-254521 

FUings  Under  the  Public  UtiKty  Holding 
Company  Act  of  1935  ("Act") 

)anu8'.7 10, 1992. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
auplication(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
tran8action(s)  summarized  below.  The 
applicationfs)  and/or  declaration(s)  and 
any  amendments  thereto  is/are    - 
available  for  public  inspection  througl^ 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  3, 1992  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  sen'e  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addressees)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 


request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  tlidt  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(8)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

American  Express  Company  (31-864) 

American  Express  Company 
("American  Express"),  American 
Express  Tower,  World  Financial  Center, 
New  Yoric,  New  York  10285,  has  filed  an 
application  for  an  order  declaring  that  it 
is  not  a  "holding  company"  under 
section  2(a)(7]  of  the  Act. 

American  Express,  a  New  York 
corporation,  is  principally  engaged, 
through  subsidiaries,  in  providing  travel- 
related,  financial,  international  banking, 
information  and  investment  services. 
Neither  American  Express  nor  any  of  its 
subsidiaries  is  presently  a  "public  utility 
company"  or  a  "holding  company" 
under  the  Act 

American  Express  owns,  through 
subsidiary  companies,  186  shares  (the 
"Shares")  of  auction  perferred  stock,  no 
par  value,  of  Tucson  Electric  Power 
Company  ('Tucson  Electric"),  an 
electric-utility  company.  The  Shares, 
which  are  generally  nonvoting,  have  had 
voting  rights  since  December  14, 1991 
due  to  a  default  in  dividend  payment 
over  a  twelve-month  period.  American 
Express  presently  holds  approximately 
11%  of  the  outstanding  voting  securities  ■ 
of  Tucson  Electric. 

Arherican  Express  states  that  it  does  < 
not  control  or  exercise  such  a 
"controlling  influence"  over  the 
management  or  policies  of  Tucson 
Electric,  as  to  make  it  necessary  or 
appi-opriate  in  the  public  interest  cr  the 
interest  of  investors  or  consumers  that  it 
be  subject  to  the  obligations,  duties  and 
liabilities  imposed  upon  holding 
companies  by  the  Act. 

Indiana  Michigan  Power  Compaoy  (70- 
5854) 

Indiana  Michigan  Power  Company 
("Indiana  Michigan"),  formerly  Indiana 
&  Michigan  Electric  Company,  One 
Summit  Square,  P.O.  Box  60,  Fort 
Wayne,  Indiana  48801,  an  electric  utility 
subsidiary  company  of  American 
Electric  Power  Company.  Inc.,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  under 
Sections  g(a)  and  10  of  the  Act  to  its 
application-declaration. 

By  Commission  order  dated  July  21, 
1978  (HCAR  No.  19620),  Indiana 
Michigan  was  authorized  to  enter  into 
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an  agreement  of  sale  ("Agreement") 
with  the  City  of  Lawrenceburg,  Indiana 
("City")  concerning  the  financing  of 
emission  control  facilities  ("Facilities") 
at  Indiana  Michigan's  Tanners  Creek 
Generating  Station.  Under  the 
Agreement  the  City  is  to  issue  and  sell 
one  or  more  series  of  its  pollution 
control  revenue  bonds  ("Revenue 
Bonds").  The  proceeds  from  the  sales 
are  to  be  deposited  by  the  City  with  the 
trustee  ("Trustee")  under  the  indenture 
("Indenture")  entered  into  between  the 
City  and  the  Trustee  pursuant  to  which 
Indenture  the  Revenue  Bonds  are  issued 
and  secured.  The  proceeds  will  then  be 
applied  to  the  payment  of  the  cost  of 
construction  of  the  Facilities,  originally 
estimated  at  approximately  $96,100,000, 
or,  in  the  case  of  proceeds  from  the  sale 
of  refunding  bonds,  to  the  payment  at 
par  of  the  entire  principal  amount  of  the 
series  of  Revenue  Bonds  to  be  refunded. 
Indiana  Michigan  conveyed  a  portion  of 
the  Facilities  to  the  City,  which  portion 
became  a  part  of  the  Facilities  which  the 
City  sold  to  Indiana  Michigan  under  an 
installment  sales  arrangement  requiring 
Indiana  Michigan  to  pay  as  the  purchase 
price  semi-annual  installments  in  such 
an  amount  (together  with  other  monies 
held  by  the  Trustee  under  the  Indenture 
for  that  purpose)  as  to  enable  the  City  to 
pay,  when  due.  the  interest,  principal 
and  premium  (if  any)  on  the  Revenue 
Bonds. 

In  the  order  of  July  21, 1976,  the  City 
was  authorized  to  issue  Revenue  Bonds 
in  an  initial  principal  amount  of  $25 
million  ("Series  A  Bonds")  and 
jurisdiction  was  reserved  with  respect  to 
the  terms  of  the  sale  of  the  Facilities  as 
those  terms  were  affected  by  the  issue 
and  sale  of  additional  Revenue  Bonds 
under  the  Agreement. 

By  orders  dated  May  9, 1977  (HCAR 
No.  20021)  and  November  8. 1977  (HCAR 
No.  20249),  jurisdiction  was  released 
concerning  the  sale  of  Revenue  Bonds  in 
the  principal  amounts  of  $40  million  and 
$12  million,  respectively,  as  such  sales 
affected  the  terms  of  the  sale  of  the 
Facilities. 

It  is  stated  that  the  City  now 
proposes,  through  December  31, 1992,  to 
issue  and  sell  a  series  of  refunding 
bonds  ("Series  D  Bwids")  in  the 
aggregate  principal  amount  of  up  to  $25 
million,  the  net  proceeds  of  which  will 
be  used  to  provide  for  the  principal 
payment  required  for  the  early 
redemption  of  the  $25  million  principal 
amount  of  Series  A  Bonds,  bearing 
interest  at  8V4%  and  maturing  on  July  1. 
2006.  The  Series  D  Bonds  will  be  issued 
pursuant  to  the  Indenture  as 
supplemented  by  a  third  supplemental 
indenture,  will  bear  interest  semi- 


annually and  will  mature  at  a  date  or 
dates  not  more  than  30  years  from  the 
date  of  their  issuance.  Indiana  Michigan 
states  that  it  will  not  agree  to  the 
issuance  of  any  Series  D  Bond  by  the 
City  if  the  rate  of  interest  to  be  borne  by 
any  such  Revenue  Bonds  shall  exceed 
8%  per  annum.  The  Series  D  Bonds  will 
be  subject  to  mandatory  redemption 
under  certain  circumstances  and.  if  it  is 
deemed  advisable,  a  sinking  fund 
provision.  In  addition,  the  Series  D 
Bonds  may  not  be  redeemable  at  the 
option  of  the  City  in  whole  or  in  part  at 
any  time  for  a  period  of  up  to  ten  yeprs. 
The  Series  D  Bonds  may  be  provided 
some  form  of  credit  enhancement,  such 
as  a  letter  of  credit,  surety  bond  or  bond 
insurance,  and  pay  a  fee  in  connection 
therewith.  It  is  contemplated  that  the 
Series  D  Bonds  will  be  sold  by  the  City 
pursuant  to  arrangements  with 
Goldman.  Sachs  &  Co.  as  underwriter. 
Indiana  Michigan  requests  authority  to 
alter  the  terms  of  the  purchase  price  of 
the  Facilities  as  it  is  affected  by  the  sale 
of  the  Series  D  Bonds. 
New  Orleans  Public  Service  Inc.  (70- 
7350) 

New  Orleans  Public  Service  Inc. 
("NOPSr*),  317  Baronne  Street,  New 
Orleans,  Louisiana  70112.  a  subsidiary 
of  Entergy  Corporation,  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  under  Section 
6(a)(2)  of  the  Act  to  its  application 
which  was  filed  under  sections  6(b)  of 
the  Act  and  Rule  50(a)(5)  thereunder. 

By  order  dated  may  22. 1987  (HCAR. 
No.  24387).  the  Commission  authorized 
NOPSI  to  establish  a  new  Mortgage 
providing  for  the  issuance  of  rate 
recovery  general  and  refunding 
mortgage  bonds  and  to  issue  and  sell  to 
institutional  investors  $75  million 
aggregate  principal  amount  of  an  initial 
series  of  Bonds,  10.95%  Series,  due  May 
1, 1997  ("10.95%  Bonds").  The  10.95% 
Bonds  were  issued  under  a  First 
Supplemental  Indenture  ("Indenture")  to 
the  new  Mortgage  requiring  NOPSI  to 
initiate  certain  procedures  which,  iinder 
certain  circumstances,  would  permit  the 
holders  of  the  10.95%  Bonds  ("Holders") 
to  tender  such  bonds  to  NOPSI  for 
redemption,  in  the  event  of  any 
modifications  to  a  1986  rate  settlement 
agreement  ("1986"  Agreement") 
between  NOPSI  and  its  regulator  the 
Council  of  the  City  of  New  Orleans 
("Council").  Subsequently,  on  November 
5, 1991.  a  new  agreement  was  reached 
between  NOPSI  and  Council  ("1991 
Agreement"),  which  modified  and 
superceded  the  1986  Agreement  by 
resolving  all  pending  rate  matters  and 
related  litigation  that  had  arisen  during 
the  interim.  Because  it  modifies  the  1986 


Agreement,  the  1991  Agreement  triggers 
the  Indenture's  procedural  requirementn. 
which  could  permit  the  Holders  to 
tender  their  bonds  for  redemption  by 
NOPSI. 

In  light  of  the  anticipated  overall 
favorable  impact  of  the  1991  Agreement 
of  NOPSI's  financial  condition,  and  in 
order  to  avoid  having  to  commerce  the 
redemption  procedures.  NOPSI  has 
requested  the  Holders  to  waive  certain 
provisions  of  the  Indenture  insofar  as 
they  relate  to  such  possible  redemption. 
The  Holders  have  unanimously  agreed 
to  such  waiver.  NOPSI  requests 
authority  to  carry  out  the  waiver  set 
forth,  above. 

New  Orleans  Public  Service  inc.  (7»- 
7448) 

New  Orleans  Public  Service  Inc. 
("NOPSI"),  317  Baronne  Street,  New 
Orleans  Louisiana  70112.  a  subsidiary  of 
Entergy  Corporation,  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  under  section 
6(a)(2)  of  the  Act  to  its  application 
which  was  filed  under  section  6(b)  of  the 
Act  and  Rule  50(a)(5)  thereunder. 

By  order  dated  May  22, 1987  (HCAR. 
No.  24387),  the  Commission  authorized 
NOPSI  to  establish  a  new  Mortgage 
providing  for  the  issuance  of  rate 
recovery  general  and  refunding 
mortgage  bonds  ("Bonds ")  and  to  issue 
and  sell  to  institutional  investors  $75 
million  aggregate  principal  amount  of  an 
initial  series  of  Bonds.  10.95%  Series, 
due  May  1. 1997  ("10.95%  Bonds ')  under 
a  First  Supplemental  Indenture  to  the 
new  Mortgage.  By  subsequent  order 
herein  dated  January  13. 1988  (HCAR. 
No.  24559),  the  Commission  authorized 
NOPSI  to  issue  and  sell  up  to  $50  million 
aggregate  principal  amount  of  three 
additional  series  of  Bonds  under  a 
Second  Supplemental  Indenture  to  the 
new  Mortgage  ("Indenture").  Pursuant  to 
such  authority.  NOPSI  issued  and  sold   ^ 
to  institutional  investors  an  aggregate 
principal  amount  of  $40  million  of  Bonds 
in  three  series,  a  13.20%  Series,  due 
February  1, 1991  ("13.20%  Bonds"),  a 
13.60%  Series,  due  February  1. 1993 
("13.20%  Bonds"),  and  a  13.90%  Series, 
due  February  1, 1995  ( "13.90%  Bonds"). 
The  13.20%  Bonds,  13.60%  Bonds  and 
13.90%  Bonds  were  issued  under  the 
Indenture  requiring  NOPSI  to  initiate 
certain  procedures  which,  under  certain 
circumstances,  would  permit  the  holders 
of  the  Bonds,  including  the  holders  of 
the  13.60%  Bonds  and  the  13.90%  Bonds 
("Holders"),  to  tender  such  Bonds  to 
NOPSI  for  redemption,  in  the  event  of 
any  modifications  to  a  M86  rate 
settlement  agreement  ("1986" 
Agreement")  between  NOPSI  and  its 
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regulator  the  Council  of  the  City  of  New 
Orleans  ("Councir).  Subsequently,  on 
November  5, 1991,  a  new  agreement  was 
reached  between  NOPSI  and  Council 
("1991  Agreement"),  which  modified  and 
superceded  the  1986  Agreement  by 
resolving  all  pending  rate  matters  and 
related  litigation  that  had  arisen  during 
the  interim.  Because  it  modiHes  the  1988 
Agreement,  the  1991  Agreement  triggers 
the  Indenture's  procedural  requirements, 
which  could  permit  the  Holders  to 
tender  their  Bonds  for  redemption  by 
NOPSI. 

In  light  of  the  anticipated  overall 
favorable  impact  of  the  1991  Agreement 
on  NOPSI's  financial  condition,  and  in 
order  to  avoid  having  to  commence  the 
redemption  procedures,  NOPSI  has 
requested  the  Holders  to  waive  certain 
provisions  of  the  Indenture  insofar  as 
they  relate  to  such  possible  redemption. 
The  Holders  have  unanimously  agreed 
to  such  waiver.  NOPSI  requests 
authority  to  carry  out  the  waiver  set 
forth,  above. 

System  Fuels,  Inc^  et  aL  (70>7688) 

System  Fuels.  Inc.  ("SFT*),  639  Loyola 
Avenue,  New  Orleans,  Louisiana  70113, 
a  fiiel  procurement  subsidiary  company, 
together  with  two  of  its  parent 
companies,  Louisiana  Power  &  Light 
Company  ("LP4L"],  142  Dclaronde 
Street,  New  Orleans,  Louisiana  70174 
and  Arkansas  Power  &  Light  Company 
("AP&Ll,  425  West  Capitol,  Floor  4a 
Little  Rock,  Arkansas  72201.  each  an 
electric  public-utility  subsidiary 
company  of  Entergy  Corporation 
("Entergy"),  a  registered  holding 
company,  and  System  Energy  Resources, 
Inc.  ("SERI"),  Echelon  One  1340  Echelon 
Parkway,  Jackson.  Mississippi  39213, 
also  an  electric  public-utility  subsidiary 
company  of  Entergy  (LP&L,  AP&L  and 
SERI  collectively  referred  to  as  the 
"Operating  Companies"),  have  filed  a 
post-efl^ective  amendment  under 
sections  6(a],  7  and  12(b)  of  the  Act  and 
Rule  45  thereunder  to  their  declaration. 

By  order  dated  September  27. 1989 
(HCAR  No.  24957).  the  Commission 
authorized  SFI  to  enter  into  a  credit 
agreement  in  order  to  borrow  funds 
necessary  to  finance  its  nuclear 
materials  and  service  inventory.  In 
accordance  with  such  order.  SFI  entered 
into  a  credit  agreement,  dated  October 
3, 1989  ("Credit  Agreement"),  with  The 
Yasuda  Trust  and  Banking  Company. 
Ltd.,  New  York  Branch  ("Yasuda").  as 
agent  for  the  lenders  named  therein 
(collectively,  "Banks"),  including 
Yasuda,  and  the  Banks,  pursuant  to 
which  revolving  credit  loans  ('Xoans") 
are  made  to  Kl  in  an  aggregate 
principal  amount  of  up  to  $45  million. 


As  security  for  the  performance  of  its 
obligations  under  the  Credit  Agreement, 
SFI  entered  into  a  security  agreement 
with  Yasuda.  dated  October  3, 1989,  as 
amended  ("Sectirity  Agreement"),  under 
w  hich  SFI  granted  Yasuda  a  security 
interest  in  certain  nuclear  materials, 
services  inventory,  accounts  receivable 
and  certain  other  incidental  rights  and 
instruments.  The  Operating  Companies, 
SFI  and  Yasuda  also  entered  into  a 
consent  and  agreement,  dated  October 
3, 1989,  under  which  the  Operating 
Companies  acknowledged  and 
consented  to  SFI's  grant  of  a  security 
interest  to  Yasuda  in  its  accounts 
receivable  arising  from  certain  sales  by 
SFI  of  nuclear  materials  and  services  to 
the  Operating  Companies  and  also 
entered  into  certain  covenants. 

The  Credit  Agreement  will  expire  on 
Septe«her  30, 1993,  unless  SFI  requests 
a  one  year  extension.  Therefore.  SFI  has 
requested  that  Yasuda  extend  the 
expiration  date  of  the  Credit  Agreement 
an  additional  year  until  September  30, 
1994.  As  a  condition  to  such  an 
extension,  Yasuda  has  requested  that 
SFI  amend  the  Credit  Agreement  to 
provide  for  an  increase  in  the  quarteriy 
commitment  fee  payable  by  SFI  from 
0.125%  to  0.15%  per  year  of  the 
difference  between:  (i)  The  amount  of 
the  Banks'  commitments  to  make  Loans 
and  (ii)  the  total  principal  amount  of 
their  outstanding  Loans.  In  addition,  SFI 
must  pay  Yasuda  a  closing  fee  of  $34)00 
at  the  closing  of  the  proposed 
amendment  to  the  Credit  Agreement. 

Northeast  Utilities,  et  aL  (7»-7717) 

Northeast  Utilities  ("Northeast"),  174 
Brush  Hill  Avenue,  West  Springfield, 
Massachusetts  01089,  a  registered 
holding  company,  and  Western 
Massachusetts  Electric  Company 
("WMECO")  and  The  Quinnehtuk 
Company  ("Quinnehtuk"),  both  of  174 
Brush  Hill  Avenue,  West  Springfield, 
Massachusetts  01089,  and  Northeast 
Utilities  Service  Company  ("Service"), 
The  Connecticut  Light  and  Power 
Company  ("CL&P'),  Northeast  Nuclear 
Energy  Company  ("Nuclear")  and  The 
Rocky  River  Realty  Company  ("Rocky 
River"),  each  of  107  Selden  Street, 
Berlin,  Connecticut  06037,  and  Holyoke 
Water  Power  Company  ("Holyoke"). 
Canal  Street  Holyoke.  Massachusetts 
01040.  subsidiaries  of  Northeast 
("Subsidiaries"),  and  Public  Service 
Company  of  New  Hampshire  ("PSNH^ 
and  North  Atlantic  Energy  Corporation 
("North  Atlantic"),  both  of  1000  Elm 
Street,  Manchester,  New  Hampshire 
03105  (all  companies  collectively, 
"Applicants"),  have  filed  a  post- 
effective  amendment  to  Northeast's  and 
its  Subsidiaries'  application-declaration 


under  sections  6(a).  7, 9(a),  10  and  12(b) 
of  the  Art  and  Rules  43, 45  and  50(a)(5) 
thereurder.' 

By  order  dated  December  27, 1990 
(HCAR  .No.  25234),  the  Commission 
authorized  Northeast's  and  its 
Subsidi.tries'  proposal,  through 
Decerr.ber  31, 1992,  to  issue  short-term 
notes  (Bank  Notes")  pursuant  to  lines  - 
of  credit,  issue  and  sell  commercial 
paper  ("Commercial  Paper"),  make  open 
account  advances  ("Advances")  by 
Northeast  to  its  subsidiary  companies, 
and  to  continue  the  Northeast  system 
money  pool  ("Money  Pool")  to  be 
utilized  by  the  Subsi.diaries  for 
operational,  maintenance  and 
construction  expenses,  and  to  meet 
certain  cash  needs.  The  aggregate 
amount  of  all  short-term  borrowings 
through  December  31, 1992,  whether 
through  the  issuance  of  Bank  Notes, 
Commercial  Paper,  Advances, 
borrowings  from  the  Money  Pool,  or 
through  existing  revolving  credit 
agreements  (HCAR  No.  24943,  August 
18, 1989  and  HCAR  No.  24688,  July  29, 
1988)  will  not  exceed  the  following 
maximum  amounts:  Northeast,  $135 
million:  CL&P,  $300  million:  WMECO, 
$95  million:  Holyoke,  $2  million; 
Nuclear,  $50  million:  Rocky  River,  $55 
million;  Quinnehtuk,  $5  million;  artd 
Service,  $65  million. 

The  Applicants  now  propose  to  add 
PSNH  and  North  Atlantic,  through 
December  31, 1992,  as  participants  in  the 
Money  Pool.  PSNH's  and  North 
Atlantic's  borrowings  fitjm  the  Money 
Pool  will  not  exceed  $125  million  and 
$65  million,  respectively.  Additionally, 
Northeast  also  would  be  able  to  borrow 
funds  for  the  purpose  of  lending  those 
funds,  through  the  Money  Pool,  to  PSNH 
and  North  Atlantic. 

Pennsylvania  Electric  Company  (79- 
7M4) 

Pennsylvania  Electric  Company 
CTennelec"),  1001  Broad  Street. 
Johnstown,  Pennsylvania  15907,  a 
public-utility  subsidiary  company  of 
General  Public  Utilities  Corporation,  a 
registered  holding  company,  has  filed  a 
declaration  under  section  12(d)  of  the 
Act  and  Rule  44  thereunder. 

Pennelec  proposes  to  sell  to 
Pennsylvania  State  University  ("Penn 
State")  for  $219,581  certain  transformers, 
manholes  and  related  equipment 
("Utility  Assets").  These  UtiHty  Assets 


■  Northeast  was  authorized,  in  relevant  part,  to 
acquire  PSNK  a  New  Hampshire  publidy  own«<l 
electric  utiKfy.  and  to  fonn  North  Atlantic  sa  an 
electric  utility  tubsidiaiy  of  Noithaaai  that  will  own 
PSNH's  interest  in  the  Scabrook  Naclear  Power 
PiaaL  HCAR  Noa.  25221  and  25273  (Dec  21. 1990 
and  Mar.  IS,  1991.  respectively). 
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are  located  on  Penn  State's  property 
located  in  Harborcreek  Township,  Erie 
County,  Pennsylvania.  Pennelec  arrived 
at  the  price  through  arms  length 
negotiation  and  the  proposed  purchase 
price  is  in  excess  of  the  Utility  Assets 
stated  book  value  of  $154,202. 

National  Fuel  Gas  Company,  et  aL  (70- 
7927) 

National  Fuel  Gas  Company 
("National"),  30  Rockefeller  Plaza,  New 
York,  New  York  10112,  a  registered 
holding  company,  and  its  wholly  owned 
subsidiary  company.  National  Fuel  Gas 
Distribution  Corporation 
("Distribution"),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  have  filed  an 
application-declaration  under  sections 
6(a),  7, 9(a),  10  and  12(b)  of  the  Act  and 
Rules  45, 50  and  50  (a)(5)  thereunder. 

National  proposes  to  issue  and  sell, 
through  December  31, 1993,  an  aggregate 
principal  amount  up  to  $150  million  of 
debt  securities  consisting  of.  (1)  One  or 
more  series  of  its  Debentures  ("New 
Debentures")  maturing  from  one  to  forty 
years,  under  the  competitive  bidding 
procedures  of  Rule  50  of  the  Act  as 
modified  by  the  Commission  Statement 
of  Policy  dated  September  2, 1982 
(HCAR  No.  22623):  and/or  (2)  medium- 
term  notes  ("New  MTNs")  with 
maturities  from  nine  monUis  to  forty 
years.  National  proposes  to  sell  the  New 
MTNs,  under  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  under  subsection  (a)(5].  National 
has  requested  that  it  be  authorized  to 
begin  negotiations  with  potential  agents 
to  place  the  MTNs.  It  may  do  so. 

National  proposes  to  lend  the 
proceeds  from  the  issuance  of  the  New 
Debentures  and/or  New  MTNs  to 
Distribution  in  exchange  for  unsecured 
notes  ("Notes").  Such  Notes  will  bear 
interest  payable  semiannually  and  will 
mature  serially  on  the  date  of  maturity 
of  the  corresponding  New  Debentures 
and/or  New  MTNs;  provided  that 
National  will  have  the  option  to  require 
payment  of  such  Notes  at  any  time  to 
the  extent  that  the  New  Debentures 
and/or  New  MTNs  mature  are 
redeemed  or  otherwise  reacquired  by 
National.  The  Notes  will  bear  interest  at 
the  effective  interest  cost  of  the 
principal  amoimt  of  the  New  Debentures 
and/or  New  MTNs,  in  each  case 
rounded  to  the  next  highest  l/lOOth  of 
Ir-S. 

Distribution  will  use  the  proceeds 
from  the  Notes:  (1)  To  reduce  their 
outstanding  short-term  borrowings 
under  their  lines  of  credit:  (2)  to  repay 
notes  held  by  National  and  issued  in 
exchange  for  loans  received  by 
Distribution;  (3)  for  its  construction 


programs;  or  (4)  for  general  corporate 
purposes. 

Capital  Holding  Cofp.  (70-7963) 

Capital  Holding  Corp.  ("Capital 
Holding"),  680  Fourth  Avenue.  P.O.  Box 
32830,  Louisville,  Kentucky  40232,  has 
filed  an  application  for  an  order 
declaring  that  it  is  not  a  "holding 
company"  under  section  2(a)(7)  of  the 
Act. 

Capital  Holding,  a  Delaware 
corporation,  is  engaged,  through 
subsidiaries,  in  providing  diversified 
insurance  and  financial  services.  Capital 
Holding  owns,  tfirough  subsidiary 
companies,  100  shares  (the  "Shares")  of 
auction  preferred  stock,  no  par  value,  of 
Tucson  Electric  Power  Company 
("Tucson  Electric"),  an  electric-utility 
company.  The  Shares,  which  are 
generally  nonvoting,  have  had  voting 
rights  since  December  14, 1991  due  to  a 
default  in  dividend  payment  over  a 
twelve-month  period.  Capital  Holding 
presently  holds  more  than  10%  of  the 
outstanding  preferred  stock  of  Tucson 
Electric,  but  less  than  10%  of  all  of  the 
outstanding  voting  securities  of  Tucson 
Electric,  including  common  stock. 

Capital  Holding  states  that  it  does  not 
control  or  exercise  sudi  a  "controlling 
influence"  over  the  management  or 
policies  of  Tucson  Electric,  as  to  make  it 
necessary  or  appropriate  in  the  public 
interest  of  investors  or  consumers  that  it 
be  subject  to  the  obligations,  duties  and 
liabilities  imposed  upon  holding 
companies  by  the  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  92-1282  Filed  l-l«-«2: 8:45  am] 
BiLum  cooc  SOIO^I-ll 
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Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  TRC  Companies,  Inc., 
Common  Stock,  $.10  Par  Value 

January  13, 1992. 

TRC  Companies,  In&  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  and  Rule  12d2-2(d)  promulgated 
thereunder  to  withdraw  the  above 
specified  security  from  Usting  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 


listing  and  registration  include  the 
following: 

In  addition  to  being  listed  on  the 
Amex,  the  Com];>any's  Common  Stock 
also  currently  is  listed  on  the  New  York 
Stock  Exchange  ("NYSE").  Effective  at 
the  opening  of  business  on  December  10, 
1991,  the  Company's  Common  Stock 
conunenced  trading  on  the  NYSE  and 
concurrently  therewith,  such  stock  was 
suspended  from  trading  on  the  Amex 
Thus,  in  making  the  decision  to 
withdraw  its  Common  Stock  from  listing 
on  the  Amex,  tlie  Company  considered 
the  direct  and  indirect  costs  and 
expenses  attendant  on  maintaining  the 
listing  of  the  Common  Stock  on  the 
NYSE  and  the  Amex.  The  Company 
does  not  see  any  particular  advantage  in 
the  dual  trading  of  its  stock  and  believes 
that  dual  listing  would  fragment  the 
market  for  its  Common  Stock. 

Any  interested  person  may,  on  or 
before  February  4, 1992,  submit  by  letter 
to  the  Secretary  of  the  Commission,  450 
Fifth  Street  NW.,  Washington,  DC  20549, 
facts  bearing  upon  whedier  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  die  Division  of 
Market  RegulaUon,  pursuant  to  delegated 
authority. 
jaaMlhanG.Kals, 

Secretary. 

(FR  Doc.  92-1283  Filed  l-ie-«2;  0:45  un) 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  Jsnuary 
10, 1992 

The  foUo«ving  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 
Docket  Number  47940. 
Date  filed:  January  8, 1992. 
Parties:  Members  of  the  International 
'     Air  Transport  Association. 
Subject-  TC12  Reso/P  1278  dated 
November  22. 1991.  North  Atlantic- 
Israel  Resos,  R-1  To  R-17  (intended 
'  effective  date:  January  3l/February 
1. 1992).  TC12  Reso/P  1379  dated 
November  22, 1991,  North  Atlantic- 
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Israel  Reso,  (intended  effective 
date:  April  1. 1992). 
Docket  Number  47941. 
Date  filed:  January  8, 1992. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC23  MV/P  0175  dated 
December  16, 1991.  Mail  Vote  527 
(Mileages  and  Routes  for  Tariff 
Purposes). 
Proposed  Effective  Date:  April  1, 1992. 
Docket  Number:  47942. 
Date  filed:  January  8. 1992. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC12  Reso/P  1376  dated 
December  2, 1991,  North  Atlantic- 
Africa  Resos.  R-1  To  R-20. 
Proposed  Effective  Date:  April  1. 1992. 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
[FR  Doc.  92-1318  Filed  1-16-92: 8:45  am] 

BIUJNO  CODE  4t10-•^4t 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
January  10, 1992 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process 
the  application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 
Docket  Number:  47943. 

Date  filed:  January  9, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  6. 1992. 

Description:  Application  of  Air 
Micronesia,  Inc.,  pursuant  to  section  401 
of  the  act  and  subpart  Q  of  the 
'  Regulations,  applies  for  an  amendment 
to  its  certificate  of  public  convenience 
and  necessity  for  route  170  so  as  to  be 
authorized  to  engage  in  foreign  air 
transportation  of  persons,  property,  and 
mail  between  the  coterminal  points 
Guam  and  Saipan,  Northern  Mariana 
Islands,  on  the  one  hand,  and  the 
coterminal  points  Brisbane  and  Sydney. 
Australia,  on  the  other  hand 
Docket  Number  43250. 

Date  filed:  January  10, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 


Scope:  February  7, 1992. 
Description:  Application  of  Servicio 
Aereo  De  Honduras.  S.A..  pursuant 
to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulations  applies 
for  amendment  and  renewal  of  the 
foreign  air  carrier  permit  which 
authorizes  it  to  engage  in  scheduled 
foreign  air  transportation  between 
points  in  Honduras  and  points  in 
the  United  States. 

Phyllis  T.  Kaylor, 

Chief  Documentary  Services  Division. 

(FR  Doc,  92-1319  Filed  1-16-92;  8:45  am) 

BILUNG  COOE  4910-62-11 


Office  of  the  Secretary 

Joint  Application  of  Alriine  of  the 
Americas,  inc.  and  Independent  Air, 
Inc.,  for  Transfer  of  Certificate 
Authority  Under  Section  401(h) 

agency:  Department  of  Transportation. 

ACTION:  Notice  of  order  of  show  cause, 
(Order  92-1-19)  Docket  47653. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
(1)  Hnd  Airline  of  the  Americas.  Inc.,  flt 
to  engage  in  domestic  and  foreign 
charter  and  interstate  and  overseas 
scheduled  air  transportation  of  persons, 
property,  and  mail,  and  (2)  transfer  to  it 
the  section  401  certificates  held  by 
Independent  Air,  Inc. 

DATES:  Persons  wishing  to  file 
objections  shoidd  do  so  no  later  than 
January  23, 1992. 

ADDRESSES:  Objections  and  answers  fo 
objections  should  be  filed  in  Docket 
47653,  addressed  to  the  Documentary 
Services  Division  (C-55,  Room  4107), 
U.S.  Department  of  Transportation.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590  and  should  be  served  upon  the 
parties  listed  in  attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Kathy  Lusby  Cooperstein,  Air 
Carrier  Fitness  Division  (P-56.  room 
6401),  U.S.  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Washington.  E)C  20590,  (202)  366-2337. 

Dated:  January  13. 1992. 

Patrick  V.  Muiphy,  Jr.. 

Deputy  Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc.  92-1317  Filed  1-16-92;  8:45  am] 

HLUtW  CODE  «»1»44-M 


Federal  Aviation  Administration    . 

San  Diego  International  Airport- 
Lindbergh  Field.  San  Diego,  CA; 
Environmental  Impact  Statement 

AGENCY:  Federal  Aviation 
Administration:  DOT. 
action:  Notice  of  intent. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  and  considered  for  a 
proposal  to  incorporate  an  Immediate 
Action  Program  (lAP)  consisting  of  the 
development  ofjmproved  airport 
facilities  at  the  San  Diego  International 
Airport-Lindberg  Field.  To  ensure  that 
all  significant  issues,  related  to  the 
proposed  action,  are  identified,  a  public 
scoping  meeting  will  be  held. 
DATES:  Comments  must  be  received  at 
the  address  below  on  or  before  Monday. 
February  24, 1992. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  in  duplicate  to  the  FAA  at 
the  following  address:  Federal  Aviation 
Administration,  Western-Pacific  Region, 
15000  Aviation  Boulevard,  Hawthorne, 
California  90261.  Mail  Address:  P.O.  Box 
92007,  Worldway  Postal  Center,  Los* 
Angeles,  California  90009-2007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  T.  Johnstone  (AWP  611.3). 
Federal  Aviation  Administration.  P.O. 
Box  92007.  Worldway  Postal  Center,  Los 
Angeles,  California  90009-2007. 
(Telephone  310/297-1621). 
SUPPLEMENTARY  INFORMATION:  The 
FAA.  in  cooperation  with  the  San  Diego 
Unified  Port  District,  will  prepare  an  EIS 
based  on  an  Environmental  Assessment 
for  the  lAP.  The  following  projects  will 
be  evaluated  in  the  EIS: 

— Passenger  terminal  expansion 

— New  aircraft  gates 

— Airport  automobile  parking  and 
roadway  improvements 

— Aircraft  fiiel  storage  expansion 

Comments  and  suggestions  are  invited 
from  Federal.  State  and  local  agencies, 
and  other  interested  parties  to  ensure 
that  the  full  range  of  issues  related  to 
these  proposed  projects  are  addressed 
and  all  significant  issues  identified. 
Comments  and  suggestions  may  be 
mailed  to  the  FAA  informational  contact 
listed  above. 

The  objective  of  the  project  is  the 
development  of  facilities  cpnsistent  with 
project  near  term  (5  year)  growth  of 
airport  traffic. 

Alternative 

The  existing  configuration  of  the 
airport  precludes  reorientation  of  the 
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runways  or  relocation  to  different 
portions  of  the  airport  Therefore,  the 
alternative  to  the  proposed  projects  is 
the  "No  Action"  alternative. 

Public  Scoping  Meeting 

To  effect  scoping,  the  FAA  hereby 
solicits  comments  for  consideration  and 
possible  incorporation  in  the  Draft  EIS. 
To  ensure  that  the  full  range  of  issues 
related  to  these  proposed  projects  are 
addressed  and  all  significant  issues 
identlHed,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Interested  parties  are  invited  to  attend  a 
scoping  meeting  that  will  be  held 
Thursday,  February  13, 1992,  at  2  p.m.  in 
the  San  Diego  Unified  Port  District 
Administration  Building,  3165  PaciHc 
Highway,  San  Diego,  California. 

Documents  related  to  the  proposed 
action  that  may  be  useful  in  defining 
issues  and  concerns  may  be  reviewed  at 
the  following  location:  District  Clerk's 
Office,  San  Diego  Unified  Port  District. 
3185  Pacific  Highway,  San  Diego, 
Ccdifomia  92101. 

Issued  in  Hawthorne,  California  on  January 
9.1992. 

Ellsworth  Chan. 

Acting  Manager,  Airports  Division,  A  WP-800, 
Western-Pacific  Region. 
[FR  Doc.  92-1231  Filed  1-16-92;  8:45  am] 
BiUJM  COCNE  «1«-1»-ll 


Radio  Technical  Commiaaion  for 
Aaronautica  (FtTCA)  Spaclai 
Committea  171,  Airtwma  MLS  Area 
Navigation  Equipment;  Maating 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463, 5  U.S.C.,  appendix  I),  notice  is 
hereby  given  for  the  fourth  meeting  of 
Special  Conrniittee  171  to  be  held 
February  4-7, 1992,  in  the  RTCA 
conference  room,  1140  Connecticut 
Avenue,  NW.,  suite  1020,  Washington, 
DC  20036,  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  the  third 
meeting's  minutes,  RTCA  paper  no.  62&- 
91/SC171-40;  (3)  Technical 
presentations;  (a]  Curve  Path  Testing; 

(b)  MLS  RNAV  Implementation  Work; 

(c)  Othen  (4)  AWOP  activity  report;  (5) 
Working  Group  reports;  (a)  Operations 
Working  Group  (WG-1);  (b)  Technical 
Working  Group  (WG-2);  (c) 
Architecture/Certification  (WG-3);  (6) 
Working  group  sessions;  (7)  In  plenary; 
(a)  Woriicing  Group  progress;  (b)  Task 
assignment;  (8)  Other  business;  (9)  Date 
and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman. 


members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  January  8, 
1992. 

Joyce  J.  Gillen, 
Designated  Officer. 

[FR  Doc.  92-1232  Filed  l-16-«2: 8:45  am] 
MLUNQ  COOC  4S1«-1S-« 


Fadarai  AvaiaUon  Admlniatratlon 

Air  Carriar/Ganeral  Aviation 
Matoitananca  Subcommittaa  of  ttw 
Aviation  Rulanuiking  Adviaory 
Commlttaa;  Maatinti 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
Aviation  Rulemakng  Advisory 
Conrniittee  Air  Carrier/General 
Aviation  Maintenance  Subcommittee. 
DATES:  The  meeting  will  be  held  on 
February  5, 1992,  at  9  a.m.  Arrange  for 
oral  presentations  by  January  28, 1992. 
addresses:  The  meeting  will  be  held  at 
Aerospace  Industries  Associaton  of 
America,  suite  1100, 1250  Eye  Street, 
NW.,  Washington.  DC,  at  9  a.m. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Jacqueline  Renaud,  Meeting 
Coordinator,  Aircraft  Maintenance 
Division,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  telephone 
(202)  287-7461. 

SUPPIXMENTARV  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  app.  II),  notice  is  hereby  given 
of  a  meeting  of  the  Air  Carrier/General 
Aviation  Maintenance  Subcommittee  to 
be  held  on  February  5, 1992.  The  agenda 
for  the  meeting  will  include  reports  from 
the  working  groups  dealing  with 
establishment  of  current  standard 
weights  for  passengers  and  baggage, 
development  of  a  notice  of  proposed 
rulemaking  (NPRM)  for  part  65  of  the 
Federal  Aviation  Regulations  (FAR), 
development  of  an  NPRM  for  reporting 
requirements  of  S§  121.703  and  121.705 
of  the  FAR,  development  of  an  advisory 
circular  for  Special  Federal  Aviation 
Regulation  (SFAR)  36,  and  development 
of  an  NPRM  and  advisory  circular  for 
maintenance  recordkeeping  and 


retention  of  records.  The  agenda  will 
also  include  discussion  of  a  new 
Structural  Maintenance  Program  Guide 
document  that  was  developed  by  an 
industry  Airworthiness  Assurance 
Working  Group.  This  document  was 
originally  presented  to  the  Transport 
Airplane  and  Engine  Subcomihittee  by 
the  industry  group.  Since  it  is  a 
maintenance  document,  it  has  been 
transferred  to  the  General  Aviation 
Maintenance  Subcommittee  for 
discussion. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  on  or  before  January  28, 
1992,  to  present  oral  statements  at  the 
meeting.  Written^statements  (75  copies) 
may  be  presented  to  the  committee  at 
any  time  through  the  meeting 
corrdinator.  Arrangements  may  be  made 
by  contacting  the  meeting  coordinator 
listed  under  the  heading  "FOR  further 
INFORMATION  CONTACT. " 

Issued  in  Washington.  DC,  on  January  14, 
1992. 

Wtlliam  |.  White, 

Executive  Director,  Air  Carrier/General 
Aviation  Maintenance  Subcommittee, 
A  viation  Rulemaking  Advisory  Committee. 
[FR  Doc.  92-1296  Filed  1-16-92;  6:45  am] 

WUNM  COOC  4t1«-tS-« 


National  Highway  Traffle  Safety 
Adntinistration 

Denial  of  Motor  VeMde  Defect  Petition 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to 
NHTSA  under  section  124  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  as  amended  (15 
U.S.C.  1381er*e9.). 

In  September  1991,  the  Center  for 
Auto  Safety  (CFAS)  petitioned  NHTSA 
requesting  a  defect  investigation  to 
determine  whether  1991  Chevrolet 
Camaro  and  Pontiac  Firebird  passenger 
cars  contain  two  different  safety-related 
defects.  One  alleged  defect  involves 
failure  of  the  lug  studs,  five  of  which 
attach  each  of  the  front  and  rear  wheels 
to  the  vehicle.  If  three  or  more  lug  studs 
supporting  a  wheel  fracture,  the  wheel 
will  probably  detach  from  the  vehicle. 
The  other  alleged  defect  involves  rear 
axle  shaft  failures.  If  either  of  the  two 
rear  axle  shafts  fail,  then  a  rear  wheel 
and  the  brake  for  that  wheel  will  detach 
from  the  vehicle,  but  the  front  brakes 
will  remain  functional.  Detachment  of 
any  of  the  foiu-  wheels  adversely  affects 
vehicle  stability  and  at  best  forces  the 
vehicle  to  slide  to  a  stop.  A  detached 
wheel  can  also  collide  with  another 
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vehicle  or  a  pedestrian.  A  total  of 
140.804  subject  1991  Chevrolet  Camaro 
and  Pontiac  Firebird  vehicles,  which 
have  identical  lug  studs  and  axle  shafts, 
were  sold  in  the  United  States. 

CFAS  submitted  three  reports:  two 
reports  of  alleged  rear  axle  shaft  failures 
with  wheel  separation,  and  one  report  of 
alleged  broken  lug  studs. 

A  search  of  the  agency's  consumer 
complaint  Hie  produced  no  other 
relevant  complaints  pertaining  to  lug 
stud  failures  on  the  subject  vehicles. 
General  Motors  Corporation  (GM) 
indicated  that  they  have  received  one 
other  report  of  lug  stud  failures,  and  one 
other  report  of  front  wheel  separation, 
possibly  due  to  lug  stud  failure. 

The  two,  possibly  three,  reports  of  lug 
stud  failures  do  not  appear  to  be 
indicative  of  a  problem  because  a  small 
number  of  similar  reports  are  routinely 
received  by  the  agency  involving  most 
large  groups  of  automobiles.  Lug  studs 
can  fracture  if  they  have  been  tightened 
excessively  or  insufficiently,  and  this 
can  occur  when  tires  are  changed  or 
rotated  after  the  vehicle  has  left  the 
factory.  The  warranty  rate  of  0.002 
percent  for  lug  studs,  and  0.034  percent 
for  vehicles  (each  vehicle  has  20  lug 
studs)  also  is  not  indicative  of  a 
problem. 

CFAS  submitted  two  reports  that 
purported  to  relate  to  rear  axle  shaft 
failures  on  the  subject  vehicles.  A 
search  of  the  agency's  consumer 
complaint  file  produced  no  other 
relev.ant  complaints  pertaining  to  this 
problem.  One  of  the  two  reports 
submitted  by  the  petitioner  was  not 
considered  relevant  because  the  father 
of  the  deceased  driver  stated  that  he 
had  hired  an  independent  expert  who 
advised  him  that  the  accident  caused 
the  axle  fracture,  and  that  no  relevant 
vehicle  defects  were  found.  The  driver 
apparently  lost  control  on  a  curve  on  a 
wet,  oily  road,  and  was  struck  by  an 
oncoming  truck.  There  is  no  reason  to 
believe  that  an  axle  shaft  failed  on  that 
vehicle. 

GM  indicated  that  they  had  received 

14  additional  reports  of  rear  axle  shaft 
failures.  This  brings  the  total  count  of 
alleged  failures  to  15  reports,  involving 

15  accident  4  injuries,  and  2  fatalities. 
The  two  fatalities  occurred  in  an 
accident  in  which  the  driver  was 
convicted  of  vehicular  homicide,  in  spite 
of  his  allegations  of  a  vehicle  defect.  A 
civil  court  also  accepted  GM's  position 
that  the  accident  caused  the  failure,  not 
vice  versa.  A  total  of  eight  axle  shafts 
were  replaced  on  seven  vehicles  under 
warranty,  resulting  in  a  relatively  low 
axle  shaft  warranty  replacement  rate  of 
0.003  percent,  and  a  vehicle  warranty 
rate  of  0.005  percent. 
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A  review  of  all  of  the  relevant 
information  indicates  that  all,  or  almost 
all,  of  the  reported  axle  shaft  failures 
resulted  from  crashes  or  impacts  with 
curbs  or  similar  immovable  barriers. 
This  conclusion  is  based  on  several 
factors. 

1.  A  similar  conclusion  was  reached 
during  two  previous  investigations  of  a 
similar  alleged  problem  in  older  model 
years  of  the  same  Camaro  and  Firebird 
vehicles.  The  1982  models  were  the 
subject  of  a  preliminary  investigation, 
IR84-065.  and  the  1984  through  1988 
models  were  the  subject  of  an 
Engineering  Analysis,  EA90-012. 

2.  Testing  submitted  by  GM  in 
connection  with  the  IR84-065 
investigation  demonstrated  that  the  axle 
shaft  will  fracture  before  the  wheel  is 
damaged  if  a  severe  load  is  applied  to 
the  side  of  the  wheel,  as  would  occur  if 
the  vehicle  is  nm  into  a  curb  or  similar 
barrier  while  still  attached  to  the 
vehicle. 

3.  The  fact  that  100  percent  of  the 
reports  involve  accidents  suggests  that 
accidents  were  a  causative  factor.  In  a 
different  investigation  involving  wheel 
detachments  (C87-001),  only  34  percent 
(77  out  of  228)  wheel  detachments 
resulted  in  accidents.  The  two  wheel 
detachments  that  apparently  resulted 
from  lug  stud  fractures  in  the  subject 
vehicles  did  not  result  in  accidents. 

4.  If  a  rear  wheel  detaches,  the 
corresponding  comer  of  the  vehicle 
drops  to  the  ground,  and  the  sliding 
vehicle  leaves  scrapes  and  gouges  on 
the  road  surface  leading  to  the  point 
where  the  vehicle  stops  moving. 
However,  none  of  the  failure  reports 
indicate  that  such  evidence  was  found. 

5.  It  was  noted  that  85  percent  (11  out 
of  13)  of  the  accidents  occurred  either  on 
wet  roads  or  between  midnight  and  3 
a.m.  If  the  axles  were  defective,  there  is 
no  reason  why  a  majority  would  fail  on 
wet  roads,  when  reduced  tire  traction 
limits  axle  stress,  or  at  a  time  when 
most  vehicles  are  not  being  driven. 
However,  loss  of  control  due  to  slippery 
roads  or  inappropriate  driver  behavior  is 
more  likely  to  occur  under  those 
conditions  and  times. 

6.  It  was  noted  that  nine  of  the  reports 
state  that  the  vehicle  "spun  out"  prior  to 
the  crash.  This  is  not  consistent  with 
rear  wheel  detachment,  because  the  rear 
of  the  vehicle  drags  on  the  road  and 
cannot  normally  pass  the  front  of  the 
vehicle,  as  occurs  when  a  vehicle 
"spins." 

In  consideration  of  the  available 
information,  it  was  concludtd  that  there 
was  not  a  reasonable  possibility  that  an 
order  concerning  the  notification  and 
remedy  of  a  safety-related  defect  in 
relation  to  any  of  the  petitioner's 


allegations  would  be  issued  at  the 
conclusion  of  aii  investigation.  Since  no 
evidence  of  a  safety-related  defect  trend 
was  discovered,  further  commitment  of 
resources  to  determine  whether  such  a 
trend  may  exist  does  not  appear  to  be 
warranted.  Therefore,  the  petition  is 
denied. 

Authority:  Sec.  124,  Pub.  L.  93-492;  88  Stat. 
1470  (15  U.S.C  1410a):  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  January  13, 1992. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  92-1241  Tiled  1-16-92;  8:45  am] 

WLUNG  CODE  4t10-SMI 


(Docket  No.  92-01-lla  1] 

Philatron  Intematlonai;  Receipt  of 
Petttion  for  Detennination  of 
Inconsequential  Noncompliance 

Philatron  International  (Philatron)  of 
Santa  Fe  Springs,  California  has 
determined  that  some  of  its  trucks  and 
trailers  fail  to  comply  with  49  CFR 
571.106.  "Brake  Hoses,"  and  has  fil6d  an 
appropriate  report  pursuant  to  49  CFR 
part  573.  Philatron  has  also  petitioned  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  jud^ent  concerning  the 
merits  of  the  petition. 

Philatron  determined  that  certain  air 
brake  hoses  installed  in  45,411  trucks 
and  trailers  manufactured  from  January 
1991  through  September  30, 1991,  do  not 
comply  with  the  oil  resistance 
requirements  of  S7.3.4  of  Federal  Motor 
Vehicle  Safety  Standard  No.  106,  "Brake 
Hoses."  Section  S7.3.4  requires  that  after 
immersion  in  ASTM  No.  3  oil  for  70 
hours  at  212  degrees  fahrenheit,  the 
volume  of  a  specimen  prepared  from  the 
inner  tube  and  cover  of  an  air  brake 
hose  shall  not  increase  more  than  100 
percent.  Philatron  supports  its  petition 
with  the  following:  There  is  no 
possibility  for  the  interiors  of  the  coiled 
tubing  to  become  saturated  with  oil  at 
any  temperature;  and  specifically,  there 
is  no  possibility  under  any  condition  for 
the  items  to  be  saturated  with  oil  for  70 
hours  at  a  temperature  of  212  [degrees 
fahrenheit). 

The  compressors  of  all  trucks  are 
designed  to  pass  compressed  air,  and 
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not  oil,  through  the  coiled  tubing.  Any 
small  quantities  of  oil  which  might 
travel  with  the  compressed  air  are 
reduced  in  at  least  two  (2)  reservoirs 
(commonly  referred  to  as  the  wet  truck 
and  the  service  tank]  which  are  included 
in  all  trucks,  and  in  which  any  moisture 
and  any  minute  quantities  of  oil  are 
removed  from  the  compressed  air 
passed  through  the  tubing  to  the  towed 
vehicles. 

Moreover,  virtually  every  truck  today 
is  also  equipped  with  an  air  dryer  which 
dries  and  purifies  the  compressed  air 
before  it  enters  the  reservoirs.  This 
dryer  has  a  99.9%  oil  removal  efficiency. 

There  is  also  no  possibility  for  the 
temperature  of  the  compressed  air 
passed  through  the  tubing  ever  to  be 
above  ambient  temperature  at  the  inner 
area  if  the  tubing.  The  compressed  air  is 
rapidly  cooled  as  it  travels  from  the 
compressor,  and  when  it  enters  the  air 
reservoirs  it  is  cooled  to  ambient 
temperatures  well  before  it  reaches  the 
tubing  located  further  down  the  Une. 

Most  if  not  all  trucks  today  are 
equipped  with  an  air  dryer  which  is 
positioned  between  the  compressor  and 
the  air  reservoirs,  normally  6  to  15  feet 
from  the  compressor.  Virtually  all  trucks 
which  are  equipped  with  air  dryers  are 
also  equipped  with  pre-cooling  coils 
which  pre-cool  the  air  befo^  it  enters 
the  air  dryers.  The  dryers  themselves 
cool  the  air.  Again,  it  [sic]  is  no 
possibihty  that  compressed  air  could 
exceed  ambient  temperature  within  the 
tubing. 

There  is  also  no  possibility  that  the 
outer  surface  of  the  items  when  in  use 
would  ever  come  in  contact  with  or  be 
immersed  in  hot  oil.  This  is  because  the 
items  are  located  between  the  rear  of 
the  towing  vehicle  and  the  front  of  the 
towed  vehicle  at  a  significant  distance 
from  any  sources  of  hot  oil. 
Additionally,  there  is  no  conceivable 
possibility  of  any  quantity  of  hot  oil  to 
be  spilled  on4he  items  while  the 
vehicles  are  at  rest,  and  any  small 
quantity  of  oil  which  might  contact  the 
items  when  the  vehicles  are  in  motion 
are  cooled  by  the  wind  chill  factor  of  the 
traveling  vehicles  to  below  ambient 
temperatures. 

In  addition  to  the  above  arguments, 
Philatron  conducted  the  following  tests 
to  demonstrate  what  it  feels  to  be  a 
considerable  margin  of  safety 
associated  with  the  hoses  in  question 
with  respect  to  oil  resistance. 

The  first  test  consisted  of  air  brake 
tubing  with  couplings  plugged  at  the  end 
and  immersed  in  ASTM  No.  3  oil. 
Ambient  temperatures  ranged  from  33 
degrees  fahrenheit  to  91  degrees 
fahrenheit.  After  3,310  hours,  138  days, 
the  assembly  was  removed  from  the  oil 


and  subject  to  a  burst  test.  The  tubing 
burst  at  1,200  psi — well  above  the 
FMVSS  Standard  No.  106'8  requirement 
for  burst  strength  of  800  psi. 

The  second  test  consisted  of  air  brake 
tubing  without  the  couplings.  The  tubing 
was  not  plugged  as  to  allow  the  oil  to 
reach  tlie  inner  and  outer  surface  of  the 
tubing  and  then  immersed  in  ASTM  No. 
3  oil  for  70  hours  at  134  degrees 
falvenheit.  After  70  hours  the  assembly 
was  removed  from  the  oven  and 
allowed  to  cool  at  ambient  temperature 
for  50  minutes.  It  was  then  subjected  to 
a  burst  strength  test.  The  tubing  burst  at 
1050  psi  which  is  above  the  requirement. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Philatron, 
described  above.  Comments  should 
refer  to  the  Docket  Number  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109, 400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicating  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  tiled  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  February  18, 
1992. 

(15  U.S.C.  1417;  delegation  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8). 

Issued  on  January  13, 1992. 
Barry  Felttce, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  92-1242  Filed  1-16-.92;  8:45  am] 
■nxma  CODE  4910-sMi 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety, 
Applications  for  Modification  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AOENCV:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  Applications  for 
Modification  of  Exemptions  or 
AppUcations  to  Become  a  Party  to  an 
Exemption. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 


CFR  part  107,  subpart'B],  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
FEDERAL  REGISTER  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  February  3, 1992. 
ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triphcate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FURTHER  INFORMATION  CONTACT 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  Room 
8426.  Nassif  Building.  400  7th  Street  SW, 
Washington,  DC. 


Appication  No. 

Applicant 

Renewal 

ot 
exemp- 
tion 

861 4-X 

Hasa.  Inc..  Saugtn, 
CA  (Sm  Footnote 

1). 
Aft)el-Faiivet-Rail, 

Paris,  France  (Sea 

Footnote  2). 
Trantchem  1.  Inc., 

Kearny.  NJ  (See 

Footnotes). 
W.  H.  Stewart 

Company, 

Oklahoma  City,  OK 

(See  Footnote  4). 
Aerojet  Propulsion 

Division. 

Sacramento.  CA 

(See  Footnote  5). 

6614 

g12S-X    

8125 

951 9-X 

9519 

10460-x!! 

10460 

10541-X „.. 

10541 

■  To  autlwrize  shipment  ot  Hydrochloric  add  or 
Hypochlorrte  solutions,  classed  as  a  conosive  mate- 
rial, contained  in  one  gallon  polyethylene  bottlea 
overpecked  m  a  potyethyfene  box  to  IM  shfiped  as  a 
corrosive  waste  when  partially  emptied  and  returned 
lor  disposal  and  rafiM. 

'  To  rewaw  and  modify  the  exemption  by  replacing 
the  external  excess  flow  valve  with  an  internal  valve 
on  no^OOT  specification  IMO  type  5  portalJle  tanks. 
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*  To  modify  me  ex«fnption  to  provide  tar  an  tM- 
bonal  tank  configuration  of  Mno  (2)  1 10  qaHon  bottiea 
pyjunted  in  a  metal  support  struclure  (cage)  (or 
9r>ipRient  of  certam  corrosive  and  ftammable  liquids 
and  an  oxidizer. 

•  To  auttwnze  tfKwe  UF-6  cylinders  wtiich  satisfy 
itie  prsscnbed  mspectton  and  test  requirements  to 
be  stamped  and  recertified  lor  filling  and  transport 
•r.t^out  an  exemption. 

'  To  autfionze  use  of  different  rubber  inhibitors  as 
filler  m  the  void  between  the  propevant  and  dome 
aasernWy  of  a  rocket  motor  cor«tiguraton. 


I 

1 

Parties  to 

Application  No. 

Appkcam 

•xemp- 
inn 

5923-P 

Akron  Wekling  and 
Spnnc  Co..  db  a. 
Parry  Corp.  Monti 

Royafton,  OH. 

5923 

6309-P    

BASF  Corporation. 

6309 

Parsippany,  (*J. 

eSOOrP - 

Akron  Welding  and 
Spring  Co..  d/b.'a 
Parry  Corp.,  North 

6530 

. 

Royalton,  OH. 

e6j8-P-, 

Midwest  Airgits,  loc. 

6626 

FairfieW.  lA. 

6691-P 

Akron  Wetding  and 
Spnng  Co.,  d/b/a 
Pwiy  Corp.,  Norttt 
Royalton,  OH. 

6f»1 

eesi-P 

General  Weldw^g 
Products,  Inc.. 
LeowviHe.  KY. 

6691 

6691 -P 

VaHey  Welding  Supply 
Company,  Wheeling, 
WV. 

6691 

7052-P_ 

Catatyst  Research, 
Ovings  MiMs.  MO. 

7052 

7268-P — _ 

Akron  Wetdtfig  and 
Spring  Co.,  d/b/a 
Parry  Corp.,  ^Jortt^ 
RoyattoaOH. 

7268 

783S-P 

The  Jimmte  Jones 
Company,  Tulsa.  OK. 

7835 

796»-P 

Bur1ir>g(on 
Environmental, 
Portland,  OR. 

7969 

8063-P -. 

Akron  Welding  and 
Spring  Co.,  d/b/a 
Pany  Corp.,  North 

8063 

et56-P 

Akron  Welding  and 
Spnng  Co.,  d/b/a 
Parry  Corp.,  North 
Royalton,  OH. 

8156 

8236-P..-.    „   . 

Ford  Motor  Company. 
Dearborn,  Ml. 

8236 

8236-P ... 

Ford  Motor  Company, 
Dearborn,  Ml. 

8236 

8426-P .. 

Burlington 

Environmental, 
">  Portland.  OR. 

8426 

B451-P 

Econm.  Inc..  Pittstield. 

Il_ 
OEI,  Inc.,  Whitesbura 

8451 

e723-P 

8723 

QA. 

Partiesto 

Application  No. 

AppHcanl 

Hon 

8862-P 

Akron  Wekling  and 
Spring  Co..  d/b/a 
Parry  Corp.,  North 
Royalton,  OH. 

8862 

6944-P 

Akron  Welding  and 
Spring  Co..  d/b/a 

8944 

/ 

Pwry  Corp.,  North 
Royalton.  OH. 

e990-P 

Akron  Welding  and 
Spring  Co.,  d/b/a 
Parry  Corp.,  North 
Royalton,  OH. 

8990 

8995-P -. 

BASF  Corporation, 
Parsippany,  NJ. 

8995 

9047-P...._ 

Akron  Welding  and 
Spring  Co..  d/b/a 
Parry  Corp.,  Nortli 
Royalton,  OH. 

9047 

9419-P 

Akron  WeWing  and 

9419 

Spring  Co..  d/b/a 

Parry  Corp..  North 

Royalton.  OH. 

9525-P 

Air  Products  and 
Chemicals,  Inc.. 
Allentowm,  PA. 

9525 

9610-P 

GenCorp— Aenjjet 
Ordnance,  Chino 
HMs.  CA. 

9610 

9758-P 

InaulatJon  Material 
Corporation  of 
America,  Haltom 
Qfy,  TXiSee 
Footnote  1) 

9758 

9847-P 

Akron  Weldkig  and 
Sprir^  Co.,  d/b/a 
Parry  Corp..  North 
Royalton,  OH. 

9847 

9851-?. 

Trans  Slates  Aviines. 

9851 

StLouia.MO.^ 

100C1-P. 

Akron  Weklmg  wid 
Spring  Co.,  d/b/a 

Royalton,  OH 

10001 

10101-P 

Airco,  TheBOC 
Group,  Inc..  Murray 

10101 

Hi*.  fU. 

10184-P_ 

Akron  Wekjkig  and 

10164 

Spring  Co..  d/b/a 
Parry  Corp.,  North 
Royalton,  OH. 

10457-P 

PPG  Industries,  Inc., 
New  Martinsville, 
WV. 

10457 

■  Request  party  status  and  to  modity  the  menip- 
tion  to  ir>clude  cargo  aircraft  as  an  additional  mode 
of  (ransponaoorv 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  part  107  o^the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806:  49  CFR  1.53(e)). 


Issued  in  Washington.  DC  on  )snuary  la 
1992. 
|.  Suxanne  Hadgepeth, 

Chief,  Exemplions  Branch,  Office  of 

Hazardous  Materials  Exemplions  and 

Approvals. 

[FR  Doc.  92-1320  Filed  1-16-92;  8:45  araj 

nujNG  cooe  4»io-«o-m 


Research  and  Special  'i>rograms 
Administration;  Office  of  Hazardous 
Materials  Safety 

Applications  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applicants  fdr 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Mateials  Regulations  (49 
CFR  part  107.  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  niunber  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle.  2-^ail  freight  3— Cargo  vessel 
4 — Cargo-only  aircraft.  5 — Passenger- 
carrying  aircraft. 

DATES:  Comments  must  be  received  on 
or  before  February  16, 1992. 

ADDRESS  COMMENTS  TO:  DoclceU 
Branch,  Research  and  Special  Programs. 
Administration,  U.S.  Department  of 
Transportatioa  Washington.  DC  2059a 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

RM  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
room  8426.  Nassif  Building.  400  7th 
Street.  SW.  Washington.  DC. 


UMI 


- 

New  Exemptions 

AppHcanl 

Reguiatton(s)  affected 

Application  Na 

10724-N 

10725-N 

Butfato           Sewer           Authority 
Wastewater     Treatment     Plant. 
Buffalo.  NY. 

Coresa  S.A,  Santiago.  Chle 

.49  CFR  174.67(0.  (D 

.49       CI=R       172.331.       1/3.154, 
173.164,       173.178,       173.182. 
173.204.       173.217.       ^7XSa«. 
173.245(b).  173.366. 

To  authorize  chkxine  filled  tank  cars  to  stand  with 
untoading  connections  attached  during  unkiading 
without  the  physical  presence  of  an  unkiader. 
(mode  2). 

Unable    intermediate    nonreusable    bulk    bags, 
(modes  i.  2. 3). 
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New  Exemptions— Continued 

Application  No. 

Applicant 

Regulation<s)  affected 

1 0726-N .„ 

MetropoNtan  Water  District  of 
Southern  CaKfomia,  Los  Angeles, 
CA. 

United  States  Envircnmenta!  Pro- 
tection Agency,  Denver,  CO. 

.49  CFR  173.315(a).  nola  8 

contents  to  t>e  unkMded  at  numerous  unloadkig 
points,  (mode  1). 
To  authorize  the  bulk  shipment  o(  sotis  and  det>ns 
contaminated     with     a     radioactive     malenal 
(Radium)  from  Superfund  cleanup  site  to  a  dis- 
posal facility,  (mode  2). 

10727-N ,.. 

.49  CFR  173.403 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  January  10, 
1992. 

).  Suzanne  Hedgepeth, 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

[FR  Doc.  92-1316  Filed  1-16-92;  8:45  am] 
MLUNQ  CODE  4910-60-M 


DEPARTMENT  OF  TREASURY 
Internal  Revenue  Service 

Establishment  of  a  Form  Design  Group 

office:  Returns  Processing,  Forms 
Standardization  Project  Office. 
ACTION:  Announcement. 

summary:  The  Internal  Revenue  Service 
has  established  a  Forms  Standardization 
Project  Office.  The  objective  of  the 
Forms  Standardization  Project  is  to 
standardize  and  simplify  the  tax  forms 
information  and  documents  IRS  issues 
and  receives  from  taxpayers  to 
efficiently  process  needed  information 
through  emerging  Tax  Systems 
Modernization  (TSM)  initiatives.  The 
Forms  Standardization  Project  Office  is 
establishing  a  multifunctional  forms 
work  group.  The  purpose  of  this  work 
group  is  to  standardize  the  location  of 
common  data  elements  (e.g..  Form 
Number,  tax  Year,  etc.)  to  decease 
taxpayer  confusion  and  enhance  the 
imaging  and  data  capture  of  automated 
systems  processing. 

SUPPLEMENTARY  INFORMATION:  The 

Form  Design  Group  will  report  to  the 
Forms  Standardization  Project  Manager, 
who  is  responsible  for  information 
reporting  and  is  charged  with  the 
planning  and  control  of  all  aspects  of  the 
project.  Increasing  public  participation 


in  the  form  design  will  help  to  achieve 
the  goal  of  acceptance  of  standardized 
returns. 

The  Form  Standardization  Project 
Office  is  interested  in  representation 
from  different  areas  of  the  taxpayer  ' 
community  (e.g.,  forms  developers, 
practitioners,  tax  software  developers, 
etc.).  Anyone  wishing  to  be  considered 
for  participation  in  the  Form  Design 
Group  should  so  advise  the  Internal 
Revenue  Service.  Please  complete  the 
following  questionnaire  and  forward  to 
Don  Tucker,  Project  Manager,  at  the 
address  below. 

ADDRESSES:  Internal  Revenue  Service, 
1111  Constitution  Avenue,  NW,  R;R, 
room  7046,  Washington,  DC  20224.  If  you 
wish  to  Fax  the  questionnaire,  the 
number  is  (202)  566-4964. 

DATES:  Completed  questioimaires 
should  be  received  by  February  24, 1992. 
An  acknowledgement  letter  will  be  sent 
upon  receipt  of  your  application. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Dambrose  at  (202)  786-8495  (not  a 
toll-free  number). 

Dated:  January  10, 1992. 
Don  Tucker, 

Project  Manager. 

Interest  Questionnaiie 

Form  Standardization  Project  Office- 
Forms  Work  Group 

This  questionnaire  must  be  completed 
by  anyone  interested  in  becoming  a 
member  of  the  Forms  Work  Group.  The 
form  should  be  returned  to  Mr.  Don 
Tucker,  Project  Manager,  Form 
Standardization  Project  Office.  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  R;R  room  7046, 
Washington,  DC  20224,  and  Must  be 
received  in  that  office  by  February  24, 
1992.  Applications  received  after  this 
date  will  not  be  considered.  All 
applications  received  will  be 
acknowledged.  Questions  should  be 


direct  to  Larry  Dambrose  at  (202)  786- 
8495. 

1.  Name; 

2.  Title: 

3.  Company  or  Organization  Name: 

4.  Business  Address:  \ 

5.  Home  Address:         \ 

6.  Business  Phone: 

7.  Home  Phoffis: 

8.  Social  Security  Number  (THIS  IS 
REQUIRED  FOR  A  TAX  CHECK): 

9.  Prior  IRS  employment  (if  applicable, 
please  state  position/s  and  title/s): 

10.  Professional  credentials  (e.g., 
Ph.D.,  CPA,  Enrolled  Agent.  Attorney. 
Accountant,  Tax  Practitioner,  Professor, 
etc.) 

11.  Which  one  professional  credential 
most  accurately  describes  your  current 
professional  activity? 

12.  How  many  years  of  tax  related 
experience  do  you  have? 

13.  What  most  closely  describes  your 
primary  area(s)  of  tax  administration 
expertise?  (select  no  more  than  three.) 
Individual  taxpayers 

Corporate  taxpayer 

Small  business  taxpayers 


-Minority  taxpayers 
-Employee  plans 
-General  tax  practice 
-Information  systems 
-Software  developer 
-Rulings  ft  Regulations 
Jntemational  taxpayers 


^Taxpayer  service/assist 

Compliance  activities 

F.Ypmpt  organizations 

Quality  management 

Form  Designer 

Other  (please  describe) 


14.  Summarize  your  background  and 
identify  organizations  to  which  you 
belong  and  any  leadership  positions  you 
have  held.  Please  limit  job  and 
organization  entries  to  five  each  (total  of 
10). 

[FR  Doc.  92-1229  Filed  1-16-92:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
urxjer  the  "Government  In  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b<e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuan^'to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  {5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday,  January  14, 
1992,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
natters  relating  to:  (1)  The  probable 
failure  of  certain  insured  banks;  (2]  the 
Corporation's  corporate  activities:  and 
(3)  a  certain  financial  institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  secondied  by  Vice 
Chairman  Andrew  C.  Hove.  Jr., 
concurred  in  by  Mr.  Stephen  R. 
Steinbrink,  acting  in  the  place  and  stead 
of  Director  Robert  L.  Clarke 
(Comptroller  of  the  Currency),  Director 
T.  Timothy  Ryan,  Jr.  (Office  of  Thrift 
Supervision],  and  Chairman  William 


Taylor,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  {c](2),  (c)(6), 
(c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)f2).  (c)(6),  (c)(8).  {c)(9)(A) 
(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  N.W..  Washington.  D.C. 

Dated:  January  14, 1992. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldinan, 
Deputy  Executive  Secretary. 
[FR  Doc.  92-1345  Filed  1-14-92:  4:38  pm] 
BILUNO  CODE  •714-0-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
January  22, 1991. 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
perviously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting.  , 

Dated:  January  15, 1992. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-1348  Filed  1-15-92;  9:46  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
publisiied  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  Itw  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  ttie  appropriate 
document  categories  eisewtiere  In  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4019-5] 

Clean  Air  Act  Advisory  CommittM  of 
Open  MeelinQ 

Correction 

In  notice  document  91-24324  beginning 
on  page  50902  in  the  issue  of 
Wednesday.  October  9, 1991.  make  the 
following  correction: 

On  page  50903,  in  the  first  column,  in 
the  file  line  at  the  end  of  the  docvment, 
"FR  Doc.  91-24324"  should  read  'TR 
Doc.  91-23424". 

MUMO  CODE  ISOMI-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Dis«aM  Control 

[Aimouncemefrt  Na  202] 

Cooperative  Agreements  for  Minority 
and  Ottier  Community-Based  Human 
Immunodeficienqf  Virus  (HIV) 
Prevention  Projects  Program 
Announcement  and  Availability  of 
Funds  for  Fiscal  Year  1992 

Correction 

In  notice  document  91-29904, 
beginning  on  page  65164,  in  the  issue  of 
Friday,  December  13, 1991,  make  the 
following  correction: 

On  page  65168,  in  the  second  column, 
imder  Confidentiality,  in  the  eighth  line, 
"or"  should  read  "of  the  first  time  it 
appears  in  that  line. 

WUHM  CODE  1SOS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  ^ 

Centers  for  Disease  Control 

(AnnouncMfMnt  No.  201] 

Public  HeaNfi  Conference  Support 
Cooperative  Agreemefrt  Program  for 
Human  Immunodeficieney  Virus  (HIV) 
Prevention 

Correction 

In  notice  document  91-29903, 
beginning  on  page  65162,  in  the  issue  of 
Friday,  December  13, 1991,  make  the 
following  correction: 

On  page  65162,  in  the  third  column, 
under  Program  Requirements,  in  the 
second  paragraph,  in  the  second  line, 
"preparation"  should  read  "prevention". 

mjunq  cook  isot-ei« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmMstralion 

Advisory  Committees;  Notice  of 
Meetings 

Correction 

In  notice  doomient  91-30490, 
beginning  on  page  66038,  in  the  issue  of 
Friday,  December  20, 1991,  make  the 
following  corrections: 

1.  On  page  66038,  in  the  third  column, 
under  McrriNOS:,  in  the  first  line, 
"advisory"  should  preceed  "meetings". 

2.  On  page  66039,  in  the  second 
column,  in  the  heading  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  "ophthalmic"  was 
misspelled. 

3.  On  the  same  page,  in  the  third 
column,  in  the  third  line,  "20856,"  shoidd 
read  "20857,". 

4.  On  the  same  page,  in  the  same 
column,  under  Ofaistetrics  and 
Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee,  in 
the  fourth  paragraph,  in  the  fifth  line, 
"a"  should  preceed  "formal". 

numa  cooe  iso»«i-o 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRParte2e 

[Docket  No.  91N-03661 

Amendment  of  Additional  Standards 
for  Bacterial  Products;  Pertussis 
Vaccine 

Correction 

In  rule  document  91-29036  begirming 
on  page  63409  in  the  issue  of 
Wednesday,  December  4. 1991,  make  the 
following  correction: 

1.  On  page  63409,  in  the  1st  column,  in 
the  SUMMARY,  in  the  12th  line,  "1  CFR" 
should  read  "21  CFR". 

2.  On  the  same  page,  in  the  second 
column,  under  L  Cuirent  Ragulatiaii,  in 
the  seventh  line,"S  S  62a"  should  read 
"S  S  620.2". 

3.  On  the  same  page,  in  the  third 
column,  in  the  first  full  paragraph,  in  the 
eighth  line,  "f  1 620.3"  should  read 

"8  S  620.2". 

■HXMO  CODC  tfOS4t« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DoclietNa»1H4>382] 

Community  Blood  Banii  of  Soutliem 
New  Jersey,  inc^  Revocation  of  U.S. 
License  No.  440 

Correction 

In  notice  document  91-29450 
appearing  on  page  64523  in  the  issue  of 
Tuesday,  December  10, 1991.  make  the 
following  correction: 

In  the  first  column,  in  the  last 
paragraph,  in  the  11th  and  12th  lines, 
"immunodeficiency"  was  misspelled. 

BHJJNO  CODE  1S0S4M) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Parts  310  and  358 

[Docket  No.  02N-O214] 
Rm0905-AA06 

Dandruff,  Seborrtieic  Dermatitis,  and 
Psoriasis  Drug  Products  for  Over-ttie 
Counter  Human  Use;  FInai  Monograph 

Correction 

In  rule  document  91-28893  beginning 
on  page  63554  in  the  issue  of 
Wednesday.  December  4, 1991.  make  the 
following  correction: 

On  page  63563.  in  the  second  column, 
in  the  diagram  under  paragraph  (a) , 
"Doesn't  itch"  should  be  connected  by  a 
line  with  "Itches  a  lot"  all  on  one  line. 
Also,  in  the  diagram  under  paragraph 
(b).  "Not  at  all"  should  be  connected  by 
a  line  with  "Very  Much"  all  on  one  line. 

BILUNG  COOe  150541-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Drug  Administration 
21 CFR  Parts  211, 314,  and  514 

[Docket  No.  91N-0074] 
RIN  0905  AD45 

Use  of  Aseptic  Processing  and 
Terminal  Sterilization  in  the 
Preparation  of  Sterile  Pharmaceuticals 
for  Human  and  Veterinary  Use; 
Extension  of  Comment  Period 

Correction 
In  proposed  rule  document  91-29334, 


UMI 


appearing  on  page  64216,  in  the  issue  of 
Monday,  December  9. 1991,  make  the 
following  correction: 

On  page  64216,  in  the  second  column, 
in  the  eighth  line,  "date"  should  read 
"data". 

WLLINO  CODE  1SOMI1-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3160 

[AA-610^)0-4111-02;  Circular  No.  2630] 
RIN  1004-AA67 

Onshore  Oil  and  Gas  Operations; 
Federal  and  Indian  Oil  and  Gas  Leases; 
Onshore  Oil  and  Gas  Order  No.  6, 
Hydrogen  Sulfide  Operations 

Correction 

In  rule  document  90-27426  beginning 
on  page  48958,  in  the  issue  of  Friday, 
November  23, 1990,  make  the  following 
corrections: 

1.  On  page  48968,  in  the  first  column, 
in  the  first  line  of  the  last  paragraph, 
"established"  was  misspelled. 

2.  On  page  48969,  in  the  second 
column,  in  the  second  line,  the  first'"to" 
should  read  "be". 

3.  On  page  48972,  in  the  second 
column,  in  paragragh  b.,  in  the  third  line 
"respirator"  should  read  "respiratory". 

4.  On  page  48975,  in  the  first  column, 
in  paragraph  f.,  in  the  last  line  "he" 
should  read  "be". 

SILUNG  CODE  15054)1-0 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
[Docket  No.  9041] 

Alan  H.  Olefsky,  M.D..  Revocation  of    ^ 
Registration 

Correction 

In  notice  document  92-463  beginning 
on  page  928  in  the  issue  of  Thursday, 
January  9, 1992.  make  the  following 
correction: 

On  page  929,  in  the  third  column,  in 
the  last  paragraph,  in  the  last  line, 
"1991"  should  read  "1992". 

BILLING  COOE  150541-0 

DEPARTMENT  OF  THE  TREASURY 

Public  Infonmation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Correction 

In  notice  document  91-24532  beginning 
on  page  51442  in  the  issue  of  Friday, 
October  11, 1991,  make  the  following 
correction: 

On  page  51443,  in  the  third  column,  in 
the  file  line  at  the  end  of  the  document. 
"FR  Doc.  91-25532"  should  read  "FR 
Doc.  91-24532". 

StLLINO  COOE  1505-014) 


Friday 

January  17,  1992 
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Environmental 
Protection  Agency 

40  CFR  Parts  704  and  799 

Aryl  Phosphate  Base  Stocks;  Proposed 
Test  Rule  and  Reporting  Requirements 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part*  704  and  799 
IOPPTS-4203SA;  FRL  38S3-4] 
RIN:  207»-AM>7  j 

Aryt  Phosphate  Base  Stocks; 
Propoasd  Test  Rule  Including 
Reporting  and  Recordkeeping 
Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  proposes  that 
manufacturers,  importers  and 
processors  of  chemical  substances  in  the 
category  of  aryl  phosphate  base  stocks 
be  required,  under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA),  to 
conduct  testing.  For  this  Proposed  Rule, 
aryl  phosphate  base  stocks  are 
phosphate  esters  or  combination  of 
esters  resulting  from  the  reaction  of  a 
phenol,  mixtures  of  phenols,  or  a 
combination  of  alkyl-substituted 
phenols  or,  in  some  cases,  phenols  plus 
an  alcohol,  with  phosphorus  oxychloride 
(POCI3)  or  other  phosphoric  acid 
derivatives.  This  definition  includes 
triaryl  and  mixed  aryl/alkyl  esters 
(where  one  or  two  of  the  three  ester 
groups  are  alkyl].  Base  stocks  are 
initially  manufactured  aryl  phosphates 
from  which  other  aryl  phosphate 
products  are  produced,  and  are  often 
commercially  available.  The  proposed 
testing  includes  chemical  analysis  and. 
at  certain  production  volumes,  phemical 
fate  and  health  and  environmental 
effects.  This  is  a  category  rule  to  which 
every  substance  fitting  the  above 
definition  would  be  subject.  EPA  is  also 
proposing,  under  TSCA  section  8(a),  that 
manufacturers  and  importers  of  aryl 
phosphate  base  stocks  be  required  to 
report  to  EPA  the  volume  of  substances 
manufactured  and  imported,  in 
accordance  with  40  CFR  part  704.  to 
allow  EPA  to  determine  when  certain 
tests  are  to  be  performed.  This  rule  is 
being  proposed  under  the  authority  of 
TSCA  sections  4(a)(1)(A)  and  (B),  8(a). 
and  26(c)(2).  This  rule  requires  that 
testing  be  conducted  to  develop  data 
with  respect  to  health  and 
environmental  effects  for  which  there  is 


an  insufficiency  of  data  and  experience 
and  which  are  relevant  to  a 
determination  that  the  manufacture, 
distribution  in  commerce,  processing, 
use,  or  disposal  of  such  substances  or 
mixture,  or  that  any  combination  of  such 
activities,  does  or  doe9  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

dates:  Submit  written  comments  on  or 
before  April  16, 1992.  If  persons  request 
an  opportunity  to  submit  oral  comments 
by  April  1, 1992.  EPA  will  hold  a  public 
meeting  on  this  proposed  rule  in 
Washington,  DC.  For  information  on 
arranging  to  speak  at  the  meeting,  see 
Unit  VII  of  this  preamble. 

ADDRESSES:  Submit  written  comments, 
identified  by  the  document  control 
number  OPPTS-42038A,  in  triplicate,  to: 
TSCA  Public  Docket  Office  (TS-793), 
rm.  NE-G004,  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  A  public  version 
of  the  administrative  record  supporting 
this  action  (with  confidential  business 
information  deleted)  is  available  for 
inspection  at  the  above  address  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m. 
Monday  through  Friday  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-543B.  401  M  St.,  SW., 
Washington,  DC  20460.  (202)  554-1404. 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 

section  4(a)  of  TSCA.  EPA  shall,  by  rule, 
require  testing  of  a  chemical  substance 
or  mixture  (substance)  to  develop  health 
or  environmental  data  if  the 
Administrator  makes  certain  findings 
described  in  TSCA  under  section 
4(a)(1)(A)  or  (B).  Detailed  discussion  of 
the  TSCA  section  4  findings  are 
provided  in  EPA's  first  and  second 
proposed  test  rules,  which  were 
published  in  the  Federal  Registers  of 
July  18, 1980  (45  FR  48524)  and  ]une  5. 
1981  (46  FR  30300).  The  aryl  phosphate 
category  proposed  for  chemical 
analysis,  chemical  fate,  environmental 
effects  and  health  effects  testing 
includes  any  chemical  fitting  the 


category  definition  in  this  proposal  that 
is  listed  now  or  in  the  future  in  public  or 
confidential  portions  of  the  TSCA 
section  8(b)  Uiventory  of  Chemical 
Substances. 

EPA  is  also  proposing,  under  TSCA 
section  8(a).  that  manufacturers  and 
importers  of  these  substances  report 
annual  production  and/or  importation 
volumes.  This  information  will  be  used 
by  EPA  to  trigger  testing  at  levels 
predetermined  by  EPA. 

The  aryl  phosphates  are  a 
complicated  category  of  chemicals  that 
present  unique  factors  to  consider  in 
developing  an  appropriate  test  rule.  EPA 
expects  to  seriously  weigh  all 
alternative  approaches  and  may 
promulgate  a  test  rule  that  is 
substantially  different  from  today's 
proposal. 

1.  Introduction 

This  rule  requires  manufacturers  of 
aryl  phosphate  base  stocks  to  analyze 
them  chemically  and  test  them  for 
chemical  fate,  environmental  and  health 
effects.  The  testing  requirements  are 
divided  into  two  stages.  Stage  one  is  to 
determine  the  chemical  identity  of  the 
base  stocks  being  produced  during  the 
period  this  rule  is  in  effect.  Stage  one 
testing  requires  chemical  analysis  of 
base  stocks  by  gas  chromatography/ 
mass  spectrometiy  (GC/MS).  All 
manufacturers  of  aryl  phosphate  base 
stocks  must  perform  stage  one  testing  on 
each  base  stock  they  manufacture  and 
report  the  results  to  EPA.  Since  these 
analytical  data  may  be  unique  to  each 
manufacturer's  product  they  can  not  be 
jointly  developed.  EPA  will  use^these 
data  to  determine  equivalency  of  test 
substances  for  stage  two  testing. 
Manufacturers  of  base  stocks  EPA 
judges  to  be  equivalent  may  jointly 
sponsor  stage  two  testing. 

Stage  two  testing  is  to  determine  the 
chemical  fate,  environmental  effects  and 
health  effects  of  aryl  pho^hates.  To 
minimize  the  economic  impact  of  the 
rule,  stage  two  testing  is  divided  into 
three  levels  based  upon  the  annual 
production  volume  of  the  base  stock. 
Aryl  phosphate  base  stocks  produced  at 
or  above  1  million  pounds  per  year  are 
subject  to  level  one  testing 
requirements.  Level  one  consists  of  120- 
day  post-hatch  rainbow  trout  early  life 
stage  testing  (ELS),  three  hen 
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neurotoxicity  assays,  and  a  two- 
generation  reproductive  effects  study. 
Level  two  testing  is  triggered  by  a 
production  volume  of  5  million  pounds 
or  higher.  It  includes  anaerobic 
biodegradation,  chronic  Daphnia,  and 
subchronic  toxicity  testing.  Aryl 
phosphate  base  stocks  produced  at  or 
above  10  million  pounds  would  be 
subject  to  level  three  testing.  Level  three 
includes  aerobic  biodegradation. 
microcosm  effects,  developmental 
toxicity,  and  the  subchronic  rat 
neurotoxicity  battery. 

To  determine  if  base  stocks  have  met 
the  trigger  levels,  EPA  is  proposing  a 
section  8(a)  reporting  requirement.  EPA 
would  notify  manufacturers  when  the 
production  triggers  were  met. 

A.  Definitions 

"aryl  phosphate"  for  this  proposed 
rule  is  a  phosphate  triester  of  phenol  or 
of  an  alkyl-substituted  phenol.  This 
deHnition  includes  triaryl  and  mixed 
aryl  alkyl  esters  (where  one  or  two  of 
the  three  ester  groups  are  alkyl),  and 
can  denote  structurally  unique 
substances,  base  stocks,  or  downstream 
products. 

"Aryl  phosphate  base  stock"  means 
the  phosphate  ester  or  combination  of 
esters  resulting  from  the  reaction  of  a 
phenol,  mixtures  of  phenols,  or,  in  some 
cases,  phenols  plus  an  alcohol,  with 
phosphorus  oxychloride  (POCU)  or  other 
phosphoric  acid  derivatives  (see  Unit 
I.Cl  of  this  preamble  for  a  fuller 
discussion).  This  definition  includes 
triaryl  and  mixed  aryl/a!kyl  esters 
(where  one  or  two  of  the  three  ester 
groups  are  alkyl).  This  reaction  can 
produce  a  near-pure  triaryl  phosphate 
such  as  triphenyl  phosphate  (when 
phenol  is  used),  a  mix  of  aryl 
phosphates  (as  when  a  mix  of  an 
alkylphenol  and  phenol  is  used)  or  a  mix 
of  isomeric  esters  such  as  ortho-,  meta- 
and  paracresyl  phosphates.  Mono  and 
dicresyl  esters  would  also  be  possible 
reaction  products  in  the  latter  example. 
Base  stocks  are  initially  manufactured 
aryl  phosphates  from  which  other  aryl 
phosphate  products  are  produced  and 
are  often  commercially  available.  The 
base  stock  components  remain 
unreacted  in  these  afyl  phosphate 
products.  Thus,  when  an  aryl  phosphate 
product  is  released  into  the 
environment,  the  base  stock  components 
in  the  product  are  released  into  the 
environment  Likewise,  when  himians 
are  exposed  to  aryl  phosphate  products, 
they  are  exposed  to  the  base  stock 
components  that  are  in  the  products. 

"Chemical"  means  any  organic  or 
inorganic  substance  of  a  particular 
molecular  identity. 


"Complex  substance"  means  a 
"chemical  substance"  as  defined  under 
section  3  of  TSCA  that  is  composed  of 
related  chemicals  produced  as  "***  a 
result  of  a  chemical  reaction."  Most  aryl 
phosphate  base  stocks,  as  defined  in 
this  proposal,  are  complex  substances. 
The  names  of  these  substances 
generally  refer  to  the  major  component. 

"Component"  and  "constituent"  are 
used  interchangeably,  and  mean  one  of 
the  individually  identified  chemicals 
that  together  with  other  components, 
comprise  a  complex  substance. 

"Feedstocks"  are  alcohols  or  phenols 
used  in  the  manufacture  of  arj'l 
phosphate  base  stocks.  They  may  be 
single  or  mixed  alcoliols. 

"Isomer"  means  one  of  two  or  more 
chemical  compounds  containing  the 
same  numbers  of  atoms  of  the  same 
elements,  but  differing  in  structural 
arrangement.  For  example,  tri- 
orthocresyl  phosphate  (TOCP),  with  its 
methyl  substituent  at  the  ortho  pobition 
of  the  phenyl  group,  is  one  of  three  pure 
tricresyl  phosphate  isomers  (the  others 
being  the  tri-meta  and  tri-para  isomers). 

"Mixture"  is  defined  in  TSCA  section 
3(8).  In  the  case  of  aryl  phosphate 
products,  a  mixtiue  includes 
combinations  of  two  or  more  aryl 
phosphate  base  stocks,  or  of  an  aryl 
phosphate  base  stock  and  other 
chemicals,  but  does  not  include  those 
defined  in  this  proposed  rule  as 
"complex  substances". 

"Product"  means  the  final 
commercially  manufactured  substance. 
It  may  be  a  single  base  stock,  a  mixture 
of  different  base  stocks  or  a  mixture  of  a 
base  stock  with  an  unrelated  substance. 
The  product  Phosflex  370,  for  example, 
is  a  mixture  of  the  base  stocks  isodecyl 
diphenyl  phosphate  and  tert-butylphenyl 
diphenyl  phosphate. 

"Substituent"  means  an  atom  or  group 
that  replaces  another  atom  or  group  in  a 
molecule.  In  xylol  (dimethylphenol),  two 
hydrogens  of  die  phenyl  moiety  are 
V  replaced  by  two  methyl  substituents. 

B.  Background 

1.  rrC  designation.  The  Interagency 
Testing  Committee  (ITC)  designated  the 
ar>'I  phosphate  category  for  priority 
testing  consideration  in  its  second 
report.  The  reasons  for  this  designation 
are  discussed  in  the  Federal  Register  of 
April  19, 1978  (43  FR 16684). 

The  ITC  defined  the  category  as 
"***phosphate  esters  of  phenol  or  of 
alkyl-substituted  phenols.  Tri-aryl  and 
mixed  alkyl  and  aryl  esters  are  included, 
but  tri-alkyl  esters  are  excluded."  The 
ITC  recommended  testing  for 
"carcinogenicity,  mutagenicity, 
teratogenicity,  other  chronic  effects. 


environmental  effects  and 
epidemiology." 

2.  Advance  Notice  of  Proposed 
Rulemaking  (ANPR}—a.  Summary.  The 
Agency  published  an  ANPR  on  aryl 
phosphates  on  December  29, 1983  (48  FR 
57452),  following  discussions  with  the 
Industry  Ad  Hoc  Aryl  Phosphate  Ester 
Committee  (lAPEC).  The  ANPR 
proposed  testing  nine  aryl  phosphate 
complex  substance^  because  they  had 
been  "identified  by  industry  as  being 
constituents  of  commercial  products 
currently  in  production." 

The  nine  substances  proposed  for 
testing  in  the  ANPR  were:  (1)  Tricresyl 
phosphate  (TCP),  mixed  isomers  (tritolyl 
phosphate,  CAS  Nos.  1330-78-5  and 
68952-35-2);  (2)  Trixylenyl  phosphate 
(TXP),  mixed  isomers  (trixylyl 
phosphate,  CAS  Nos.  25155-23-1  and 
68952-33-0):  (3)  Triphenyl  phosphate 
(TPP)  (CAS  No.  115-86-6),  (4) 
Nonylphenyl  diphenyl  phosphate  (NDP), 
mixed  isomers  [CAS  No.  38638-05-0);  (5) 
Dimethylbenzylphenyl  diphenyl 
phosphate,  mixed  isomers  (CAS  No. 
34364-42-6):  (6)  Isopropylphenyl 
diphenyl  phosphate  (IPP),  mixed  isomers 
(CAS  No.  28108-99-8);  (7)  tert- 
Butylphenyl  diphenyl  phosphate  (BDP), 
mixed  isomers  (CAS  No.  56803-37-3);  (8) 
Isodecyl  diphenyl  phosphate  (IDP)  (CAS 
No.  59800-46-3);  (9)  2-Ethylhexyl 
diphenyl  phosphate  (EDP)  (CAS  No. 
1241-94-7).  All  were  base  stocks  as 
defined  in  this  proposed  rule. 

The  ITC  designated  these  chemicals 
because  they  were  "***  produced  in 
[aggregate]  quantities  exceeding  65 
miUion  pounds/year,"  NIOSH  had 
estimated  exposure  of  over  2  million 
workers,  and  certain  members  of  this 
chemical  class  had  known  toxicities. 

Testing?  proposed  for  aryl  phosphates 
in  the  ANPR  included:  chronic  effects  - 
90-day  subchronics;  mutagenicity-all 
substances  for  some  aspect  of 
mutagenicity;  oncogenicity  (triggered  by 
mutagenicity  or  data  from  the  90-day 
subchronics);  teratogenicity  for  TCP, 
and  for  TXP,  IPP.  BDP.  IDP,  and  EDP  if 
triggered  by  TCP:  reproductive  effects 
for  TCP  and  others  if  triggered  by  TCP 
results;  9(>-day  subchronic  neurotoxicity 
for  TCP  and  TXP:  environmental  effects 
—  field  monitoring  studies,  tissue 
residue  analyses  of  biota  exposed  to 
water  and  sediment  collected  from  sites 
known  to  contain  aryl  phosphates  at 
measurable  levels  and  testing  on 
terrestrial  organisms.  Epidemiology 
studies  were  not  considered  for  proposal 
in  the  ANPR. 

b.  Comments.  EPA  requested 
comments  on  eight  issues  in  the  ANPR. 
and  received  comments  from  eight 
sources:  lAPEC,  five  corporations  (Ciba- 
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Geigy-.  Eastman  Kodak.  FMC  Monsanto. 
Stauffer).  the  Environmental  Defense 
Fund  (EDF).  and  D.  Muir  of  the 
Canadian  Fisheries  and  Wildlife 
Service.  Summaries  of  the  issues  and 
comments  submitted  and  the  Agency's 
response  to  each  appear  below. 

1.  Issue.  EPA  requested  information 
on  persons  exposed  to  aryl  phosphates 
from  synthetic  feedstocks,  the  type  of 
exposure,  notable  changes  in  production 
of  individual  substances  over  the  last  5 
years,  new  applications  planned  for  any 
of  these  substances  and  projected 
growth  rate  over  the  next  5  years. 

Comments.  The  lAPEC  commented 
that  aryl  phosphate  production  reflects  a 
"mature  product  category  and  market 
growth  rate  is  projected  below  GNP 
levels."  It  stated  that  production 
declined  between  1979  and  1982.  and 
that  EPA  should  use  this  production 
decline  when  predicting  the  future  trend. 
lAPEC  estimated  that  fewer  than  200 
workers  are  involved  in  production.  It 
was  also  exploring  a  "user  survey  to 
address  possible  concerns"  (the  Agency 
has  not  received  any  such  survey  to 
date).  Eastman  Kodak  Company  and 
FMC  also  commented  about  the  reduced 
production.  Kodak  commented  on  the 
lack  of  justification  for  a  4(a)(1)(B) 
finding.  Stauffer  Chemical  Company 
commented  that  fewer  than  90  of  its 
employees  are  exposed  to  aryl 
phosphates  and  that  downstream 
worker  exposure  is  insignificant. 
Stauffer  also  estimated  exposure  levels 
of  less  than  1.0  part  per  bilUon  (ppb)  to 
air-borne  aryl  phosphates  during  each 
working  day.  Stauffer  estimated  that 
dermal  exposure  occurs  during  less  than 
20  percent  of  the  day.  and  that  this  is 
minimized  by  protective  clothing  worn 
by  its  employees.  Stauffer  also 
commented  that  low  vapor  pressure 
(typically  <0.1  mm  Hg  at  100  °F)  of 
listed  aryl  phosphates  reduces  the 
potential  for  inhalation  exposure  to  an 
insigniHcant  level  under  typical 
operating  conditions. 

EPA  Response.  The  ANPR  gave  levels 
of  projected  production  in  1980  as  100  to 
140  million  pounds.  Manufacturers 
subsequently  submitted  production 
levels  of  indiividual  substances  to  EPA 
as  confidential  business  information 
(CBI).  However.  EPA's  current  estimate 
of  aggregate  category  production.  72.1 
million  pounds,  is  available  (Ref.  6). 

A 1986  EPA  report  provided 
information  indicating  that  although  the 
production  levels  of  individual  aryl 
phosphates  dipped  to  an  all-time  low  in 
1982.  they  subsequently  grew  10  percent 
or  more  by  1984  (Ref.  38).  Information  in 
the  Partial  Inventory  Update  Rule 
(Chemical  Update  System.  CUS)  (Ref. 
69)  shows  that,  in  1986.  levels  were 


down  from  the  highs  mentioned  in  the 
rrC  report  but  not  to  the  extent  that 
manufacturer*  were  predicting. 
According  to  EPA's  assessment 
production  of  this  category  remains 
substantial.  There  has,  however,  been  a 
reduction  in  production  of  some 
individual  base  stocks  listed  in  this 
proposed  rule. 

lAPEC  commented  that  only  about  200 
workers  are  exposed.  However,  this 
reference  was  to  manufacturing  workers 
only.  Many  more  workers  are  exposed 
while  using  the  end  product(8).  "The  1980 
National  Occupational  Hazard  Survey 
(NOHS)  update  shows  more  than  2 
million  workers  may  be  exposed  to  aryl 
phosphates  (Ref.  51).  It  is  difficult  to 
evaluate  exposure  numbers  in 
subsequent  data.  e.g..  the  National 
Occupational  Exposure  Survey  (NOES) 
(Ref.  52).  because  of  inconsistent 
reporting  terminology. 

For  purposes  of  reporting  to  the  TSCA 
section  8(b)  Chemical  Inventory,  EPA 
allows  manufacturers  of  a  complex 
substance  to  report  it  as  such  or  as  its 
individual  components.  This  makes  it 
difficult  to  ensure  acquisition  of  all  the 
information  relating  to  the  complex 
substance.  For  example.  NOES  (Ref.  52) 
shows  69  workers  exposed  to  IPP  (CAS 
No.  28108-99-8),  one  of  the  substances 
hsted  in  the  ANPR.  However,  NOES 
also  shows  46.948  workers  exposed  to 
"isopropylated  phenol,  phosphate  (3:1)" 
(Cas  No.  68937-41-7).  a  complex 
substance  that  may  contain  varying 
amounts  of  isopropylphenyl  diphenyl 
phosphate  (IW>).  bi8(i8opropylphenyl) 
phenyl  phosphate,  and/or 
tris(isopropylphenyl)  phosphate, 
depending  upon  the  degree  of 
propylation  required  for  the  desired  end 
properties. 

Eixposure  in  the  workplace  occurs  via 
dermal  contact  and  inhalation.  EPA 
estimates  inhalation  exposure  of  TPP 
may  be  as  hi^  as  150  mg/day  (Ref.  35). 
The  1966-1987  issue  of  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  Threshold  limit 
Values  reference  book  (Ref.  3)  listed  two 
aryl  phosphates.  TPP  and  TOCP.  ACGIH 
recommends  a  time-weighted  average 
(TWA)  threshold  limit  value  (TLV)  of  3 
mg/m*  (cubic  meters)  for  TPP  in  air.  and 
a  TWA  TLV  of  ai  mg/m*  for  skin 
contact  with  TOCP.  Most  aryl  phosphate 
base  stocks  are  liquids  with  high  boiling 
points,  but  they  may  be  volatile  or  form 
an  aerosol  in  certain  applications.  For 
example,  a  NIOSH  walkthrough  of  a 
General  Motors  Die  Cast  Department  in 
Rochester.  NY,  in  which  aryl  phosphate- 
containing  hydraulic  fluids  were  used  at 
100  °F,  found  TPP  and  IPP  in  the  air  at 
0.57  and  0.013  milligram  (mg)/cubic 
meter  (m*),  respectively  (Ref.  75). 


Aircraft  maintenance  workers  may 
have  frequent  dermal  contact  with 
hydraulic  fluids  containing  aryl 
phosphate  base  stocks.  EPA  estimates 
such  exposure  to  be  in  the  1300  to  3900 
mg/day  range  if  no  protective  clothing  is 
worn  (Ref.  35).  EPA  described  this 
exposure  pattern  in  its  proposed  test 
rule  for  tributyl  phosphate  (TBP)  (Ref. 
71).  EPA  believes  exposure  level 
estimates  for  users  of  aircraft  hydraulic 
fluids  containing  TBP  are  applicable  to 
users  of  those  containing  aryl  phosphate 
base  stocks. 

2.  Issue.  Would  analytical  data  from 
the  manufacturers  of  commercial  TCP 
showing  the  TOCP  level  of  their 
commerciaT  product  when  cotnbined 
with  the  results  of  EPA's  proposed  90- 
day  subchronic  neurotoxicity  study 
using  three  dose  levels  of  TOCP.  enable  , 
the  Agency  to  reasonably  determine  or 
predict  the  neurotoxicity  of  a  TCP 
conmiercial  product? 

Comments.  EDF  recommended 
subchronic  testing  of  TOCP  and  the  TCP 
mixture,  while  LAPEC  and  Stauffer 
mentioned  the  difficulty  and  expense  of 
testing  pure  isomers  and  suggested 
testing  products  instead.  Stauffer 
discussed  the  use  of  acute  toxicity  and 
percent  ortho-cresol  as  an  acceptable 
neurotoxicity  approximation  rather  than 
the  subchronic  test  Stauffer  also 
mentioned  a  7-dose-level  TOCP  toxicity 
study  published  in  conjunction  with  the 
Delayed  Neurotoxicity  Workshop  it 
recently  co-sponsored. 

EPA  Response.  EPA  is  not  proposing 
toxicity  testing  of  pure  TOCP  at  this 
time,  but  is  proposing  the  produced  base 
stock  which  may  or  may  not  include 
TOCP.  EPA  did  consider  the  multi-dose 
study  of  TOCP  (Ref.  56  and  57); 
however,  published  data  on  the  test 
substance  and  methodology  do  not  give 
enough  information  for  EPA  assessment 

The  ANPR  also  stated  that  a  90-day 
subchronic  test  of  TOCP.  then  under 
way  as  a  positive  control  to  FMCs  90- 
day  study  of  IPP,  was  not  an  appropriate 
neurotoxicity  test  for  TCP  because  it 
was  only  a  single-dose  study.  The 
testing  scheme  discussed  in  the  ANPR 
would  have  required  a  full  3-dose  study 
of  TOCP.  The  FMC  TOCP  study 
received  in  1986.  although  a  2-dose 
study,  was  therefore  still  unacceptable 
(Ref.  24). 

Studies  performed  on  individual 
tricresyl  phosphate  isomers  indicated 
the  major  neurotoxicant  was  TOCP  (ReL 
63).  Manufacturers,  therefore, 
endeavored  to  reduce  the  TOCP  content 
of  their  products.  However,  a  recent 
TSCA  section  8(e)  submission  (Ref.  40) 
indicates  TOCP-reduced  (less  than  0.1 
percent)  products  have  neurotoxic 
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effects  on  the  hen  similar  to  those 
arising  from  exposure  to  pure  TOCP. 

EPA  believes  aryl  phosphate  testing 
should  focus,  at  this  time,  on  the 
complex  substances  to  which  people 
may  be  exposed.  This  proposed  rule 
would  require  testing  of  base  stocks,  but 
not  individual  chemical  constituents  or 
product  mixtures  (see  Unit  I.C.3  of  this 
preamble  for  fuller  discussion  of  test 
Substances).  Thus,  for  isopropylated 
phenyl  phosphates,  three  base  stocks 
are  proposed  for  testing: 
isopropylphenyl  diphenyl-, 
bi8(isopropylphenyl]  phenyl-,  and 
tns(i8opropylphenyl)  phosphate.  Each  of 
these  base  stocks  contains  smaller  but 
significant  amounts  of  one  or  both  of  the 
other  isopropylated  phenyl  phosphates. 
EPA  would  use  test  data  obtained  on 
base  stocks  to  help  determine  whether 
or  not  testing  individual  constituents 
would  be  necessary. 

3.  Issue.  Does  the  potential  for  human 
exposure  to  certain  consumer  products 
i.ontaining  acutely  neurotoxic  TXP 
components  warrant  subchronic 
neurotoxicity  testing? 

Comments.  EDF  commented  that  all 
organophosphates  should  be  tested  for 
subchronic  neurotoxicity,  not  just  those 
selected  on  the  basis  of  acute  data.  It 
speq^cally  suggested  testing  of  IPP  and 
TXP.  lAPEC  stated  that  "the 
neurotoxicity  of  TXP  has  been 
determined,"  and  that  *****  human 
exposure  is  insigniHcant.  As  commercial 
production  continues  to  decline,  no 
further  testing  is  warranted."  Stauffer 
commented  that  subchronic  testing 
would  be  appropriate  if  exposure  were 
significant,  but  in  any  case,  an  acute  test 
should  be  performed  to  determine  if 
subchronic  testing  is  necessary. 

EPA  Response.  EPA  believes  that 
acute  organophosphorus  induced 
delayed  iieuropathy  (OPIDN)  testing 
combined  with  acute  neurotoxic 
esterase  testing  is  a  valid  predictor  for 
the  OPIDN  syndrome.  The  subchronic 
testing  is  primarily  for  risk  assessment 
purposes. 

EPA  does  not  believe  the 
neurotoxicity  of  TXP  has  been 
adequately  determined,  and  is  proposing 
testing  of  this  complex  substance  in  this 
test  rule.  In  the  case  of  IPP,  the  ANPR 
did  not  discuss  possible  subchronic  ' 
neurotoxicity  testing  because,  at  the 
time,  FMC  was  planning  a  90-day 
subchronic  assay  of  IPP  in  the  hen  that 
was  expected  to  reasonably  predict  or 
determine  IPP  neurotoxicity.  However, 
the  data  FMC  submitted  to  EPA 
characterizing  the  composition  of  the 
test  material  was  insufficient  for 
evaluation  of  the  study  (see  Unit  II.C.2 
of  this  preamble). 


4.  Issue.  Is  TOCP  the  only  agent 
responsible  for  the  suggested 
reproductive  and  teratogenic  effects  of 
TCP?  Should  it  be  tested  separately?  Do 
the  existing  data  for  TOCP  provide 
sufficient  evidence  to  implicate  other 
aryl  phosphates? 

Comments.  EDF  said  all  aryl 
phosphates  should  be  tested.  The  LAPEC 
took  the  position  thafbecause  no 
scientific  data  indicate  TOCP  or 
tricresyl  phosphates  have  reproductive 
or  developmental  effects,  there  is  no 
justification  for  further  testing.  It  stated 
that  because  five  important  commercial 
aryl  phosphates  were  negative  in 
teratogenicity  studies,  there  was  no 
need  for  further  testing.  Stauffer  stated 
that  the  information  on  TOCP  did  not 
justify  any  type  of  reproductive  or 
developmental  toxicity  testing.  The 
company  asserted  that  validity  of 
seminiferous  tubule  degeneration 
observed  in  a  study  of  male  rabbits  and 
dogs  with  TCP  (Ref.  14)  mast  be 
questioned.  Without  knowing  what  was 
tested,  it  is  difficult  to  draw  any 
meaningful  conclusions.  Finally,  Stauffer 
stated  testing  TOCP  had  no  relevance  to 
predicting  the  effect  of  exposure  to 
compounds  in  commercial  production. 

EPA  Response.  EPA  is  not  proposing 
testing  of  any  component,  including 
TOCP,  of  any  of  the  complex  substances 
in  this  test  rule.  EPA  agrees  with 
Stauffer  that  testing  single  components 
of  an  aryl  phosphate  is  not  appropriate 
at  this  time,  and  instead  proposes 
testing  of  actual  manufactured  aryl 
phosphate  base  stocks  (see  Unit  I.C.3  of 
this  preamble). 

The  data  lAPEC  referred  to  included 
minimal  chemical  analysis  on  the 
products  tested  and  is  of  limited  use  for 
assessment  of  hazard  potential. 

Three  recent  studies  have 
demonstrated  the  reproductive  toxicity 
of  TCP  in  several  species  and  strains  of 
laboratory  animals  (Refs.  12, 13,  and  15). 
The  National  Toxicology  Program  (NTP) 
and  National  Institute  of  Environmental 
Health  Sciences  (NIEHS)  studies  both 
used  TCP  with  less  than  0.1  percent 
TOCP,  while  the  TCP  in  the  EPA  study 
contained  less  than  9  percent  TOCP.  All 
three  studies  showed  effects  on  male 
reproductive  parameters,  and 
histopathologic  ejects  were  seen  in  the 
ovaries  in  the  EPA-sponsored  study. 
Both  the  EPA-sponsored  and  NIEHS- 
sponsored  studies  demonstrated 
developmental  toxicity,  while  the 
NIEHS  study  also  showed  effects  in  the 
Fi  generation  at  the  lowest  dose.  A 
confidential  TSCA  section  8(e)  study 
was  submitted  to  EPA  in  1990 
demonstrating  similar  reproductive 
effects  with  an  additional  aryl 
phosphate. 


5.  tssue.  Is  it  possible  to  reduce  the 
testing  burden  by  forming  subcategories 
of  similar  aryl  phosphates  or  by  testing 
a  subset  that  spans  the  structural 
spectrum  of  the  ar>'I  phosphates 
category? 

Comments.  EDF  stated  that 
information  about  possible  toxicity  of 
these  compounds  was  insufficient  to 
justify  such  approaches.  Kodak 
suggested  a  decision  to  choose  , 

subcategories  should  be  based  on 
quantities  being  manufactured  and 
potential  exposure,  and  it  would  be 
inappropriate  for  EPA  to  decide  this 
matter  until  these  data  were  available. 
LAPEC  stated  that  structural  subsets 
could  be  developed  if  a  need  for  further 
testing  was  demonstrated,  and  added 
there  was  no  need  to  conduct  separate 
tests  for  each  chemical. 

EPA  Response.  EPA  has  decided  not 
to  pursue  these  possibilities  for  aryl 
phosphates  at  this  time.  The  use  of 
subcategories  or  subsets  for  testing 
implies  that  the  results  of  such  surrogate 
testing  would  be  valid  for  all  the 
chemicals  not  tested.  EPA  is  not 
convinced  there  is  a  sufficient 
understanding  at  this  time  of  the 
relationship  of  structure  and  observed 
toxicity  to  subcategorize  ar>'l  phosphate 
base  stocks  for  testing. 

6.  Issue.  EPA  sought  comments  on 
criteria  used  to  evaluate  the  industry- 
sponsored  monitorip.g  study.  These 
included:  (i)  Detection  limit  sensitivity; 
(ii)  quality  assurance  evaluation;  (iii) 
location  and  selection  of  sampling  sites; 
(iv)  statistical  treatment  of  data 
obtained;  (v)  analytical  method:  and  (vi) 
interpretation  of  results. 

Comments.  LAPEC  commented  on  the 
six  criteria  as  follows: 

a.  Detection  limit  sensitivity.  lAPEC 
contends  the  monitoring  study  they 
submitted  demonstrates  adequate 
margins  of  safety,  and  while  recoveries 
were  variable  for  experimental  field 
spikes,  standard  laboratory  spiking  and 
storage  showed  good  recoveries. 

b.  Quality  assurance  evaluation.  Their 
quality  assurance  (QA)  effort,  which 
involved  spiking  samples  from  all 
aquatic  strata  tested,  was  sound  and 
provided  valid  QA  for  the 
environmental  monitoring  program. 
LAPEC  contends  that  EPA's  concern  as 
to  the  insufficiency  of  a  29  percent 
recovery  for  "the  phosphate  esters 
spiked  or  sediment  samples  carried  to 
the  field  and  spiked  in  the  field"  is 
inappropriate.  This  description  referred 
to  early  testing  involving  only  six 
samples,  whereas  the  overall 
experimental  recovery  rate  was  70 
percent. 
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c.  Location  and  selection  of  sampling 
sites.  Sample  site  selection  was  agreed 
upon  by  industry  and  EPA,  the 
collections  were  conducted  exactly  as 
agreed  upon,  and  calculated  safety 
factors  for  each  site  (based  on  rainbow 
trout  MATC)  ranged  from  2  to  10. 

d.  Statistical  treatment  of  data 
obtained.  Q-test  was  used  io  identify 
extraneous  or  outlying  values  in  the 
water  data  set.  All  of  the  monitoring 
data  were  given  to  the  Agency, 
including  the  raw  data  from  the 
appendices  of  the  monitoring  report. 
Thus  the  Agency  can  apply  whatever 
statistical  treatment  it  considers 
appropriate. 

e.  Analytical  method.  All  methods 
were  validated  according  to  state-of-the- 
art  validation  procedures.  Information 
on  methods,  detection  limits  and  quality 
assurance  was  provided  to  the  Agency 
before  the  program  began.  lAPEC 
received  no  comments,  questions  or 
suggestions  for  changes. 

f.  Interpretation  of  results.  This  study 
provides  evidence  for  no  concern  for 
exposure  through  the  water  column. 
LAPEC  believes  that  aryl  phosphates 
would  be  adsorbed  to  sediment  and 
desorb  very  slowly,  meaning  that  any 
potential  environmental  problems  would 
be  to  sediment-dwelling  organisms. 

EPA  Response.  EPA  is  not  proposing 
monitoring  in  this  test  rule. 

Following  the  ANPR.  EPA  conducted 
a  Good  Laboratory  Practices  (GLP] 
Inspection/Study  Audit  Report  on  the 
aryl  phosphate  monitoring  study  (Ref. 
68),  which  reported  numerous  GLP 
compliance  deviations  and  reporting 
inconsistencies.  In  addition,  while 
overall  experimental  recovery  rate  was 
70  percent,  the  recovery  for  the  field- 
spiked  sediments  was  only  29  percent. 
The  minimum  recovery  spedSed  by  the 
ACS  guidelines  for  reliability  (Ref.  2a]  is 
60  percent.  A  lower  recovery  could 
result  in  a  large  occurrence  of  false 
negative  results.  These  shortcomings 
caused  EPA  to  dismiss  the  monitoring 
report 

7.  Issue.  How  useful  is  a  site-specific 
aquatic  ecotoxidty  test  procedure 
compared  to  standard  laboratory 
ecological  tests?  is  there  a  need  for 
terrestrial  testing  in  addition  to  aquatic 
testing  for  a  site-specific  effect? 

Comments.  lAPEC  commented  that  a 
site-speciflc  test  was  not  feasible, 
because  in  their  monitoring  study,  five 
of  the  esters  proposed  for  testing  were 
not  found  in  water,  four  were  not  found 
in  sediment  and  three  were  not  present 
in  sediment  or  water.  In  addition,  where 
aryl  phosphates  were  found,  the 
presence  of  other  oiganic  contaminants 
would  dominate  any  effects  of  aryl 
phosphates.  lAPEC  held  that 


conventional  risk  assessment  using 
standardized  protocols  was  preferable. 
It  also  contended  terrestrial  organism 
testing  was  not  needed,  as  there  was  no 
significant  exposure. 

EPA  Response.  EPA  is  not  proposing 
site-specific  aquatic  ecotoxidty  testing 
in  this  test  rule.  EPA  agrees  with  the 
comment  on  testing  procedures.  This 
proposed  test  rule  includes  standards 
for  environmental  testing  and  chemical 
fate  studies.  There  has  been  some 
evidence  of  terrestrial  exposure, 
particularly  in  the  vicinity  of  aryl 
phosphate  manufacturing  plants  (Ref. 
18),  but  EPA  is  not  proposing  terrestrial 
testing  at  this  time. 

8.  Issue.  Should  an  oncogenicity 
testing  requirement  be  based  on  results 
of  selected  mutagenicity  tests  or  rather 
on  a  section  4(a)(l](B]  Hnding? 

Comments.  EDF  concluded  the  use  of 
mutagenicity  data  as  the  sole  basis  for 
choosing  chemicals  for  oncogenicity 
testing  was  inappropriate,  and  stated 
that  any  chemical  with  substantial 
human  exposure  should  be  tested  for 
oncogenidty  and  in  vitro  and  in  vivo 
mutagenicity.  lAPEC  and  Stauffer 
doubted  aryl  phosphate  exposure  would 
support  a  section  4(a](l](B}  finding,  and 
LAPEC  suggested  that,  because  all 
mutagenicity  information  was  negative, 
oncogenicity  testing  should  not  be 
considered. 

EPA  Response.  NTP  is  performing  a 
2-year  bioassay  on  TCP,  and  EPA  will 
examine  the  results  before  deciding 
whether  further  oncogenicity  testing  on 
any  other  aryl  phosphate  is  needed. 

C.  Substances  to  Which  the  Rule 
Applies 

1.  Chemistry  of  aryl  phosphates.  Aryl 
phosphate  base  stocks,  as  defined  in 
Unit  LA  of  this  preamble,  are  phosphate 
esters  of  phenol  or  of  alkyl-substituted 
phenols.  They  are  produced  by  reaction 
of  a  phenol,  alkylated  phenol,  and/or  an 
aliphatic  alcohol  with  phosphorus 
oxychloride  (POCli)  at  elevated 
temperatures  in  the  presence  of  a 
catalyst.  Mixed  aryl  phosphate  esters 
are  produced  by  reacting  POCb  with 
controlled  quantities  of  appropriate 
phenols.  Variations  in  feedstock, 
starting  proportions  or  reaction 
conditions  will  result  in  batch-to-batch 
differences  that  could  account  for 
disparities  in  the  physical  properties  of 
these  mixed  esters  (Refs.  42  and  SO). 

A  second  alkyl  substituent  in  the 
starting  phenol  greatly  increases  the 
number  of  possible  components  in  the 
fmal  product  there  are  more  than  50  for 
trixylyl  (tris-dimethylphenyl)  phosphate, 
for  examole.  When  the  feedstock  is  a 
mixture  of  non-isomeric  phenols,  the 
possibilities  may  multiply  even  further. 


The  names  applied  to  aryl  phosphate 
base  stocks  can  be  confusing.  For 
example,  as  described  in  Unit  i.A  of  this 
preamble,  a  phenyl  group  can  be 
alkylated  in  the  ortho,  meta.  or  para 
position,  so  that  "tricresyl  phosphate" 
(tritolyl  phosphate,  tri(meth^lphenyl) 
phosphate]  could  be  either  tri-meta- 
cresyl  phosphate  (TMCP)  (one  of  the 
isomers),  the  corresponding  triortho- 
(TOCP)  or  tri-para-  (TPCP)  ester,  or  a 
mixed  ester  where  two  or  three  of  the 
cresy!  isomers  are  present  in  the  same 
molecule  In  practice,  because 
commercial  TCP  may  be  manufactured 
from  a  blend  of  ortho,  meta.  and  para- 
cresol,  it  may  contain  up  to  10  possible 
tricresyl  phosphates,  in  proportions  that 
depend  not  only  on  the  proportions  of 
starting  cresol  isomers,  but  also  on  their 
relative  reactivity  under  the 
manufacturing  conditions  employed.  So- 
called  "tricresyl  phosphate"  is  a 
complex  substance  containing  TOCP. 
TMCP.  and  TPCP  (though  certain 
commercial  mixtures  may  be  primarily 
the  para  isomer  with  1  percent  or  less  of 
the  ortho  isomer),  plus  some  dicresyl 
phenyl  phosphate,  cresyl  diphenyl 
phosphate,  and  triphenylphosphate  that 
reflect  the  presence  of  some 
unsubstituted  phenol  in  the  feedstock.  If 
the  complex  substance  is  primarily 
TOCP.  but  contains  some  TMCP  and 
TPCP.  it  is  generally  called  TCKIP. 

2.  Category.  Under  TSCA  section  28, 
EPA  has  authority  to  take  any  action 
authorized  or  required  to  be  taken  with 
respect  to  a  chemical  substance  or 
mixture  with  respect  to  a  category  of 
substances  or  mixtures.  TSCA  section 
2e(c)(2)  defines  "category  of  chemical 
substances"  to  mean 

a  group  of  chemical  sutratance*  the 
memlwrs  of  which  are  similar  in  molecular 
structure,  in  physicai  chemical,  or  biological 
properties,  in  use,  or  in  mode  of  enu-ance  Into 
the  human  body  or  into  the  environment  or 
the  members  of  which  are  in  tome  other  way 
suitable  for  classification  as  such  for 
purposes  of  this  Act  except  that  such  term 
does  not  mean  a  group  of  chemical 
substances  which  are  grouped  together  solely 
on  the  basis  of  tiieir  being  new  chemical 
substances.  Thus,  the  term  "category  of 
chemical  substances"  is  quite  broad. 

This  proposed  rule  would  require 
testing  of  the  aryl  phosphate  base  stodc 
category  under  sections  4(a)(l](A]  and 
(B)  of  TSCA  for  both  existing  members 
of  the  category  and  future  entries  to  it 
The  category  is  based  on  chemical 
structure.  EPA  believes  that  the 
phosphotriester  function  common  to  all 
aryl  phosphates  justifies  using  toxidty 
data  identifying  a  hazard  for  one  aryl 
phosphate  substance  to  suggest  a  hazard 
potential  for  other  aryl  j^osphate 
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category  members.  In  evaluating  the 
testing  needs  for  the  aryl  phosphate 
base  stock  category,  EPA  considered  all 
available  data,  including:  production 
volume;  use;  release;  exposure;  test 
data:  information  included  in  the  ITC's 
report:  TSCA  section  8(a),  (d)  and  (e) 
data:  comments  received  following  the 
publication  of  the  ANPR:  recent 
publications  in  the  literature;  any  EPA- 
generatcd  monitoring;  and  additional 
information. 

EPA,  by  taking  the  category  approach, 
will  assure  that  any  newly- 
manufactured  aryl  phosphate  base  stock 
meeting  the  category  defmition,  such  as 
chemicals  on  the  TSCA  Inventory  but 
not  being  produced,  or  any  aryl 
phosphate  base  stocks  that  are  "new 
chemical  substances"  under  TSCA 
section  5,  would  also  be  subject  to  the 
rule.  This  approach  should  preclude  the 
necessity  of  a  new  test  rule  if  changes  in 
production  processes  yield  differences 
in  aryl  phosphate  components. 

For  instance,  in  a  1984  report  by  Muir 
(Ref.  SO),  cresyl  diphenyl  phosphate 
(CAS  No.  26444-49-5)  was  given  as  the 
major  component  in  two  commercial 
phosphate  esters,  and  the  1980-81  NOES 
(Ref.  52)  reported  13.370  employees 
exposed  to  this  substance.  However, 
aldiough  this  substance  is  on  the  TSCA 
Inventory,  no  production  was  reported 
in  the  1986  Chemical  Update  System 
(CDS).  Without  the  category  finding, 
cresyl  diphenyl  phosphate  production 
could  easily  be  resumed  without  the 
substance  being  subject  to  testing. 

3.  Test  substances.  Promulgating  a 
test  rule  for  aryl  phosphates  raises 
several  important  policy  issues.  One  of 
the  most  difficult  is  the  question  of  what 
to  test.  Data  may  be  difficult  or 
impossible  to  evaluate  if  the  test    . 
substances  are  not  appropriately  chosen 
and  their  composition  not  adequately 
specified. 

EPA  considered  several  different  test 
substance  options:  individual  isomers, 
aryl  phosphate  components  of  base 
stocks  listed  on  the  inventory,  aryl 
phosphate  base  stocks,  and  commercial 
products. 

a.  Individual  isomers.  Because  most 
aryl  phosphate  base  stocks  marketed 
are  complex  substances  whose 
components  may  have  varying 
toxicities,  EPA  considered  requiring 
testing  of  each  isomeric  component.  The 
Agency  abandoned  this  approach 
because  of  the  diversity  of  some 
complex  substances  such  as  trixylenyl 
phosphate,  which  may  have  SO  or  more 
Isomers.  The  cost  and  complexity  of 
testing  hundreds  of  isomers  would  be 
prohibitive,  and  the  time  required  for 
such  testing  would  significantly  delay 
EPA's  evaluation  of  the  data. 


b.  Base  stock  components.  The  1977 
TSCA  Non-Confidential  Inventory     - 
includes  58  individual  base  stock 
components  meeting  the  chemical 
definition  (Ref.  55).  Several  of  the  58  aryl 
phosphates  on  the  Inventory  are 
components  of  the  base  stocks  listed  in 
this  proposed  test  rule  but  are  not 
reported  in  production.  Although  the 
number  of  inventory  components  is 
substantially  less  than  the  number  of 
possible  isomers,  the  same  objections 
(high  cost  and  testing  program  delays) 
apply.  In  addition,  the  benefits  of  such 
testing  may  be  even  fewer  than  for 
testing  of  individual  isomers  if  the 
toxicity  of  aryl  phosphates  is  an  isomer- 
specific  phenomenon. 

c.  Commercial  products.  EPA  also 
rejected  testing  of  commercial  aryl 
phosphate  products.  These  may  be  aryl 
phosphate  base  stocks  or  mixtures  of 
aryl  phosphate  base  stocks  and  other 
substances.  Since  EPA  is  interested  in 
aryl  phosphate  toxicity  it  does  not  seem 
wise  to  test  substances  that  may  contain 
non-aryl  phosphate  components  or  that 
are  mixtures  of  base  stocks.  In  addition, 
the  number,  and  often  the  complexity,  of 
commercial  products  exceeds  that  of 
base  stocks,  making  this  a  more 
expensive  option. 

d.  Base  stocks.  EPA  is  proposing  aryl 
phosphate  base  stocks  as  the  test 
substances.  EPA  believes  that  this 
approach  strikes  a  balance  between  the 
need  to  characterize  aryl  phosphate 
toxicity,  the  tmacceptably  high  cost  of 
the  other  options  considered,  and  the 
potential  difficulties  of  any  case-by-case 
test  substance  selection  process.  Base 
stocks,  as  defined  in  this  proposed  rule, 
include  all  the  individual  aryl 
phosphates  to  which  people  or  the 
environment  may  be  exposed  as  a  result 
of  activities  involving  aryl  phosphate 
base  stocks  or  downstream  aryl 
phosphate-containing  consumer  or' 
industrial  products.  Finally,  if  test 
results  on  a  base  stock  suggest  a  need 
for  more  detailed  characterization,  EPA 
can  require  by  separate  rulemaking 
testing  of  individual  or  combined  aryl 
phosphates,  guided  by  the  analytical 
data  and  other  results  on  all  the  base 
stocks  initially  tested.  Thus,  this 
proposed  rule  can  be  considered  a  type 
of  screening  rule. 

The  aryl  phosphate  base  stocks  now 
in  production  include  seven  of  the  nine 
aryl  phosphates  listed  in  the  ANPR  (see 
Unit  IJ3.2.a  of  this  preamble).  The  other 
two,  NDP  and  DBDP,  are  not  being 
produced  (Ref.  55)  and  thus  would  not 
be  subject  to  the  testing  requirements 
unless  production  resumed.  The  more 
recent  additions  to  the  list  of  in- 
production  category  members  are  di(n- 
butyl)  phenyl  phosphate  {DBP),  and  four 


aryl  phosphate  base  stocks  closely 
related  to  IDP  and  BDP. 

Thus,  the  Agency  has  identified  12 
members  of  the  aryl  phosphate  base 
stock  category  that  it  believes  to  be  in 
production  (Ref.  55)  for  which  it  is 
proposing  testing  at  this  time,  lliey  are 
as  follows  (see  Unit  III.B  of  this 
preamble  for  more  information): 

i.  terf-Butylphenyl  diphenyl  phosphate, 
ii.  bi>-('B'''-Butylphenyl)  phenyl  phosphate, 
iii.  tri8-(terf-Butylphenyl)  phosphate, 
iv.  Di-/j-butyl  phenyl  phosphate, 
v.  2-Ethylhexyl  diphenyl  phosphate, 
vi.  Isodecyl  diphenyl  phosphate, 
vii.  Isopropylphenyl  diphenyl  phosphate, 
viii.  bit-(l8opropylphenyl)  phenyl 
phosphate, 
ix.  tris-(l8opropylphenyl)  phosphate. 
X.  Tricresyl  phosphate, 
xi.  Triphenyl  phosphate, 
xil.  Trixylyi  phosph&tc. 

4.  TSCA  section  8(a}  reporting  and 
triggering  of  testing.  EPA  recognizes 
costs  of  the  complete  testing  for  some 
category  members  may  be  burdensome 
(see  Unit  V  of  this  preamble)  and  has 
prioritized  the  proposed  test 
requirements  (see  Unit  III  of  this 
preamble).  EPA  believes  most  or  all 
ciurent  manufactiirers  of  base  stocks 
can  afford  the  tests  in  Level  1.  some  can 
support  the  additional  tests  in  Level  2, 
and  a  few  can  afford  Level  3  testing.  For 
this  reason.  EPA  proposes  a  trigger 
mechanism  that  ties  testing 
requirements  to  specified  production 
levels. 

To  facilitate  this  approach.  EPA  is 
proposing,  under  section  6(a)  of  TSCA,  a 
Preliminary  Assessment  Information 
Rule  (PAIR)  to  require  annual  reporting      "" 
by  manufacturers  and  importers  of 
production  and  importation  volumes  for 
all  substances  meeting  the  definition  of 
this  chemical  category  which  are  now. 
or  become,  listed  on  the  public  or 
confidential  portion  of  the  TSCA 
Chemical  Substances  Inventory. 

5.  Synergism  and  antagonism. 
Synergism  and  antagonism  among 
components  may  also  affect  the  toxicity 
of  the  final  product.  To  some  extent  this 
will  be  reflected  in  the  testing  of  base 
stocks:  however,  testing  expressly  for 
these  phenomena  would  require  tests  of 
individual  components  and 
combinations  of  components  at  different 
levels.  The  prohibitive  cost  of  testing 
components  individually  (Unit  i.CJ.a  of 
this  preamble)  would  also  apply  to  any 
study  of  synergism  and  antagonism. 

n.  Findings 

EPA  is  basing  its  proposed  testing  for 
members  of  the  aryl  phosphate  category 
on  the  authority  of  sections  4(aMlMA) 
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and  4(a)(1)(B)  of  TSCA  through  the  use 
of  TSCA  section  26(c).  1 

A.  Findings  Under  TSCA  Section 
4(a)(l)(B)(i) 

Pursuant  to  section  4(a)(1)(B)  of 
TSCA,  EPA  finds  that  aryl  phosphate 
base  stocks  are  produced  in  substantial 
quantities  and  that  the  use  of  aryl 
phosphate  base  stocks  may  result  in 
substantial  human  exposure  and/or 
substantial  release  to  the  environment. 

Under  TSCA  section  26(c).  EPA 
proposes  to  make  a  section  4(a)(1)(B) 
finding  for  the  entire  aryl  phosphate 
base  stock  category,  including  (1)  ail 
such  substances  on  ihe  TSCA  Inventory, 
both  public  and  confidential,  and  (2)  any 
substance  not  yet  produced  that  would 
fit  the  definition  of  aryl  phosphate  base 
stocks  (see  Unit  I.C.2  of  this  preamble). 

EPA  believes  that  this  is  an 
appropriate  category  of  substances 
under  section  26(c)  because  they  are 
similar  in  molecular  structure  and  in  use 
and  because  their  common  phosphate 
triester  functionality  confers  the 
potential  for  similar  biological  activity. 
This  category  is  also  "suitable  for 
classification"  because  the  ITC 
designated  ai^l  phosphates  as  a 
category  for  priority  consideration  for 
tesiing. 

EPA  is  developing  a  general  policy 
under  TSCA  section  4(g)(1)(B)  (the  "B" 
policy)  in  which  it  will  articulate  its 
criteria  for  making  findings  under  this 
provision.  The  "B"  policy  is  being 
developed  in  response  to  the  April  12, 
1990,  decision  in  CMA  v.  EPA,  899  F.2d 
344  (5th  Cir.  1990),  in  which  the  Court 
remanded  the  TSCA  section  4  rule  for 
cumene  to  EPA  to  "articulate  the 
standards  or  criteria  on  the  basis  of 
which  it  found  the  quantities  of  cumene 
entering  the  environment  from  the 
facilities  in  question  to  be  'substantial' 
and  human  exposure  potentially 
resulting  to  be  'substantial."'  Although 
not  required  to  do  so  by  the  cumene 
decision,  EPA  also  will  be  articulating 
the  criteria  for  'substantial  production' 
and  'significant  human  exposure.'  EPA 
has  recently  published  the  criteria  for 
public  comment  (56  FR  32294). 

EPA  has  decided  to  move  forward  in 
proposing  this  aryl  phosphate  test  rule 
under  both  TSCA  sections  4(a)(1)(B)  and 
(A),  without  waiting  for  notice  and 
comment  on  the  generic  "B"  policy.  The 
Court  in  CMA  made  it  clear  Uiat  EPA 
need  not  adopt  a  definition  applicable  to 
all  cases,  but  may  choose  to  proceed  on 
a  case-by-case  basis,  if  it  rationally 
explains  its  exercise  of  discretion.  Thus, 
because  this  proposal  articulates  the 
criteria  used  in  making  findings  under 
TSCA  section  4(a)(1)(B)  for  aryl 
phosphate  base  stocks,  it  is  not 


necessary  to  wait  for  publication  of  a 
generic  policy  before  proposing  this  test 
rule. 

TSCA  does  not  provide  EPA  with 
much  guidance  on  what  criteria  and 
standards  to  use  in  making  "B"  findings. 
The  statute  does  not  define  the  terms 
"significant"  or  "substantial."  The 
policy  section  of  TSCA,  however,  makes 
it  clear  that  Congress  considered  testing 
of  chemical  substances  to  be  an 
important  aspect  of  the  Act.  This  section 
provides: 

[that]  adequate  data  should  be  developed 
with  respect  to  the  effect  of  chemical 
substances  and  mixtures  on  health  and  the 
environment  and  that  the  development  of 
such  data  should  be  the  responsibility  of 
those  who  manufacture  and  those  who 
process  such  chemical  substances  and 
mixtures. 

The  legislative  history  of  TSCA  also 
provides  some  guidance  on  what  criteria 
are  to  be  used  in  making  "B"  findings. 
The  legislative  history  states  that  "[Ijhe 
conditions  specified  in  TSCA  section 
4(n)(l)(B)  reflect  the  Committee's 
recognition  that  there  are  certain 
situations  in  which  testing  is  desirable 
even  though  there  is  an  absence  of 
information  indicating  that  the 
substance  or  mixture  may  be  harmful." 
H.R.  Rept.  No.  1341,  94th  Cong.  2d  Sess. 
(1976),  at  18  reprinted  in,  A  Legislative 
History  of  the  Toxic  Substances  Control 
Act  (Comm.  Print  1976)  ("Leg.  Hist.")  at 
425,  and  "there  are  certain  situations  in 
which  testing  should  be  conducted  even 
though  there  is  an  absence  of 
information  indicating  that  the 
substance  or  mixture  per  se  may  be 
hazardous. "  H.R.  Conf.  Rept.  No.  1679, 
94th  Cong.  2d  Sess.  (1976),  reprinted  in. 
Leg.  Hist,  at  674.  The  legislative  history 
also  provides  that  EPA  "is  not  limited  to 
consideration  of  sheer  volume  of 
production  or  exposure  at  a  specific 
point  in  time.  The  duration  of  exposure, 
the  level  of  intensity  of  exposure  at 
various  periods  of  time,  the  number  of 
people  exposed,  or  the  extent  of 
envirormiental  exposure  are  among  the 
considerations  which  may  be  relevant  in 
particular  circumstances."  [Leg.  Hist,  at 
425.]  EPA  believes  that  it  is  reasonable 
to  interpret  the  duration  of  exposure  and 
level  of  intensity  of  exposure  as  relating 
to  "significant "  human  exposure,  the 
number  of  people  exposed  as  relating  to 
"substantial"  human  exposure,  and  the 
extent  of  environmental  exposure  as 
relating  to  "substantial"  enviroimiental 
release. 

EPA  recognizes  that  it  must  not  define 
"significant"  and  "substantial"  in  ways 
that  would  require  the  Administrator  to 
make  findings  for  every  substance  in 
commerce,  or  the  statute  would  have 
simply  required  testing  for  all 


substances.  Nevertheless.  TSCA  section 
4(a)(1)(B)  is  designed  to  support  risk 
management  activities  und^r  the  other 
provisions  of  TSCA.  Thus,  it  is 
reasonable  to  interpret  TSCA  section 
4(a)(1)(B)  as  authorizing  EPA  to  require 
testing  for  every  substance  whose 
environmental  or  human  exposure  is  of 
such  magnitude  or  type  that  it  may  need 
to  be  regulated  if  test  data  reveal 
adverse  effects. 

EPA  believes  that,  for  this  categorj  of 
chemical  substances  in  which  certain 
members  are  structurally  similar,  may 
be  used  interchangeably,  and  in  which 
some  individual  members  of  the 
category  are  produced  in  substantial 
quantities,  it  may  be  reasonable  to 
require  testing  of  a  category  of 
substances  that  collectively  is  or  will  be 
produced  in  substantial  quantities, 
greater  than  1  million  pounds  per  yeai, 
and  that  either  collectively  may  be 
released  to  the  environment  in. 
substantial  quantities,  greater  than  1 
million  pounds  per  year,  or  to  which 
collectively  there  may  be  significant  oi 
substantial  human  exposure,  over  l.OOt.^ 
workers,  10,000  consumers  or  100.000 
people.  Furthermore,  if  EPA  made 
findings  only  on  individual  substances 
that  met  the  thresholds  for  substantial 
production,  substantial  release,  and 
significant  or  substantial  human 
exposure,  persons  subject  to  the  rule 
could  avoid  providing  the  required  data 
by  switching  to  substances  not  in 
current  production.  Thus,  EPA  would 
have  to  propose  another  test  rule  every 
time  a  manufacturer  switched  to  an  aryl 
phosphate  base  stock  not  otherwise  in 
production.  Theoretically,  the  persons 
subject  to  the  rule  could  continue 
switching  the  substances  they  make  and 
process,  and  EPA  would  never  catch  up. 
To  prevent  this,  EPA  believes  it  is 
appropriate,  in  this  special  case,  to 
make  the  findings  for  the  category  as  a 
whole,  using  the  same  criteria  for 
making  such  findings  that  would  be  used 
for  individual  chemical  substances  and 
mixtures.  However,  for  other  chemical 
categories  EPA  may  decide  not  to  make 
the  substantial  exposure  or  quantities 
finding  for  the  category  as  a  whole, 
instead  considering  exposure  on  a 
subcategory  or  individual  chemical 
basis. 

EPA  specifically  solicits  comment  on 
whether  EPA  should  use  the  same 
section  4(a)(1)(B)  finding  numerical 
thresholds  for  a  category  of  chemicals 
as  are  used  for  individual  chemicals,  or 
instead  require  higher  thresholds.  When 
this  rule  is  promulgated,  EPA  will 
address  all  comments  on  the  proposed 
criteria  that  are  relevant  to  this  rule  as 
well  as  comments  on  this  proposed  rule. 
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1.  EPA  finds  that  the  category  of  aryl 
phosphate  base  stocks  is  produced  in 
substantial  quantities.  Manufacturers 
recently  submitted  production  levels  of 
individual  category  members  to  EPA  as 
confidential  business  information. 
However,  a  nonconfidential  EPA- 
estimated  aggregate  category  productipn 
total  of  72.1  million  pounds  is  available 
(Ref.  6). 

EPA  is  reserving  discussion  on  what  it 
considers  to  be  the  minimum  production 
volume  that  can  be  considered 
"substantial"  until  it  promulgates  its  "B" 
policy.  Nevertheless,  EPA  fmds  that  72.1 
million  pounds  per  year  clearly  is  above 
the  minimum  level  diat  can  be 
considered  "substantial."  EPA  believes 
it  is  reasonable  to  interpret  substantial 
production  to  mean  large  production, 
and  that  72.1  million  pounds  is  a  large 
amount  of  production.  Although  EPA 
does  not  know  the  exact  percentage  of 
chemical  substances  in  commerce  with 
production  volumes  above  72.1  millioti 
pounds  per  year,  the  TSCA  section  8(b) 
inventory  of  the  substances  in 
commerce  shows  that  only  4.5  percent  of 
the  listed  substances  have  production 
volumes  over  10  million  pounds, 
together  accounting  for  over  95  percent 
of  the  total  production  of  all  substances 
produced  in  the  United  States  (see  56  FR 
32294, 15  July  1991).  Moreover,  the 
inventory  shows  that  only  about  1.5 
percent  of  the  listed  chemical 
substances  in  commerce  have 
production  volumes  over  100  million 
pounds  per  year.  Thus,  EPA  believes 
that  substances  with  production 
volumes  of  at  least  72.1  million  pounds 
per  year  comprise  somewhere  between 
1.5  percent  and  4.5  percent  of  the 
substances  in  commerce,  and  together 
account  for  over  95  percent  of  the  total 
production  of  all  substances  produced  in 
the  United  States.  EPA  believes  that  it  is 
reasonable  to  conclude  that  this  small 
group  of  substances  (i.e.,  the  top  1.5  to 
4.5  percent  according  to  production 
volume),  which  account  for  the  vast 
majority  of  all  production,  clearly  are 
substances  with  substantial  production. 

2.  EPA  finds  that  the  use  of  aryl 
phosphate  base  stocks  in  various 
products  results  in  substantial  human 
exposure  to  these  base  stocks.  Aryl 
phosphate  base  stock  components 
generally  comprise  0.5  to  20  parts  per 
hundred  parts  of  resin,  or  up  to  45 
percent  by  weight  of  plastic 
formulations  (Ref.  73),  and  0.5  to  100 
percent  of  functional  fluids  (Ref.  35)  (0.5 
to  4  percent  as  antiwear  additives  and 
100  percent  as  hydraulic  fluids). 

Exposure  potential  in  the  workplace  is 
substantial.  The  1980  National 
Occupational  Hasard  Survey  (NOHS)  ' 


update  indicates  more  than  2  million 
workers  are  exposed  to  aryl  phosphate 
base  stock  components  (Ref.  51). 
Although  it  is  difficult  to  evaluate 
exposure  numbers  in  subsequent  data, 
e.g.,  NOES  (Ref.  52),  because  of 
inconsistent  reporting  terminology  (see 
Unit  I.D.2  of  this  preamble),  EPA  does 
not  know  of  any  reason  why  the  number 
of  workers  would  have  changed 
significantly  between  1980  and  1991. 

Exposure  in  the  workplace  occurs  via 
inhalation  and  dermal  contact.  While 
most  of  the  aryl  phosphate  base  stocks 
are  high  boiling-point  liquids,  they  may 
be  volatile  or  form  aerosols  in  certain 
applications.  For  example,  a  NIOSH 
walk-through  of  a  General  Motors  Die 
Cast  Department  in  Rochester,  NY,  in 
which  aryl  phosphate-containing 
hydraulic  fluids  were  used  at  100  *F, 
found  TPP  and  IPP  at  concentrations  of 
0.57  and  0.013  mg/m*.  respectively  (Ref. 
75). 

EPA  estimates  workers  having  dermal 
exposure  to  aryl  phosphate  base  stocks 
may  have  1300  to  3900  mg/day  exposure 
if  no  protective  clothing  is  worn  (Ref. 
35).  Aircraft  maintenance  workers 
frequently  work  with  hydraulic  fluids 
and  may  be  at  particular  risk.  EPA 
described  this  exposure  pattern  in  its 
proposed  test  rule  for  TBP  (Ref.  71).  The 
Tributyl  Phosphate  Task  Force,  an 
industry  group,  sponsored  a  survey  of 
aircraft  worker  exposure  to  tributyl 
phosphate,  and  provided  estimates  that 
2,200  employees  in  this  industry  are 
routinely  exposed  to  aircraft  hydraulic 
fluid  and  43.000  mechanics  may.  at 
various  times,  be  exposed  (Ref.  34).  EPA 
believes  exposure  estimates  provided 
for  users  of  aircraft  hydraulic  fluids 
containing  TBP  are  applicable  to  users 
of  those  containing  aryl  phosphate  base 
stocks,  as  the  applications  of  some  of 
the  aryl  phosphate  base  stocks  are 
similar. 

Some  of  these  functional  fluids  are 
manufactured  to  meet  military 
specifications.  Responding  to  a  recent 
query  by  EPA,  the  U.S.  Army  responded 
that  there  was  potential  TOCP  exposure 
at  19  bases  involving  196  military  and 
146  civilian  workers  (Ref.  74). 

In  addition  to  worker  exposure,  the 
general  population  uses  plastic  in  many 
forms  and  is  potentially  exposed  to  aryl 
phosphates  from  base  stocks  used  as 
plasticizers.  The  heat  in  a  closed 
automobile  can  volatilize  plasticizers 
used  in  upholstery  or  other  plastic 
components,  and  has  been  shown  to 
produce  a  visible  film  of  TCP  on  the 
inside  of  automobile  windshields  (Ref. 
17).  This  means  millions  of  Americans 
may  be  inhaling  TCP  in  automobiles  on 
a  regular  basis,  particularly  on  hot  days. 


Room  temperature  water  can  leach 
plasticizers  out  of  plastics  (Refs.  2  and 
7).  Thus,  people  who  drink  out  of  plastic 
glasses,  wash  plastic  items  or  handle 
any  such  plastic  items  containing  aryl 
phosphate  plasticizers,  may  be  exposed 
to  aryl  phosphates  through  that  water. 

Disposal  of  plastics  generates 
additional  general  population  expmsure 
potential,  as  aryl  phosphates  may  leach 
out  of  plastics  in  landfills  and  enter 
groundwater  (Ref  7).  Thus,  human 
populations  near  landfills  may  be 
exposed  to  aryl  phosphates  in  their 
drinking  water.  Incineration  may  cause 
aryl  phosphates  to  volatilize  (Ref  7). 
potentially  causing  populations  of 
people  living  near  incinerators  to  be 
exposed  to  aryl  phosphates  in  the  air. 
One  EPA  report  has  postulated  that  as 
much  as  80  percent  of  plasticizers  may 
volatilize  or  leach  out  (Ref  73).  General 
population  exposure  is  further  confirmed 
by  the  detection  of  aryl  phosphates  in 
human  adipose  tissue  (Ref  64). 

EPA  believes  that  it  is  reasonable  to 
interpret  the  term  "substantial  human 
exposure"  to  mean  widespread  human 
exposure,  or  in  other  words,  exposure  of 
a  large  number  of  people.  EPA  believes 
that  exposure  of  2  million  workers  is 
substantial  exposure  because,  where 
millions  of  workers  are  exposed  to  a 
chemical  substance,  it  is  reasonable  that 
EPA  should  have  data  on  the  potential 
hazards  associated  with  the  substance 
so  that  EPA  can  implement  appropriate 
risk  management  efforts  where 
necessary  to  protect  workers  against 
unreasonable  risk.  As  a  general  matter. 
EPA  has  found  that  workers  tend  to  be 
subject  to  routine  or  episodic  exposure 
over  a  long  period  of  time.  The  Court  in 
CMA  recognized  that  there  could  be 
some  overlap  between  substantial  and 
significant  human  exposure:  "it  is  not 
necessarily  clear  that  'significant'  and 
'substantial'  as  used  in  clause  (II)  must 
be  understood  in  a  way  that  prevents 
their  respective  meanings  or  requires 
that  any  factor  relevant  to  one  may  be 
necessarily  irrelevant  to  the  other." 
CMA  at  356,  note  17,  Thus,  exposure,  to 
be  considered  substantial,  does  not  have 
to  be  as  widespread  for  workers  as  for 
consumers  or  the  general  population. 
EPA  believes  that  exposure  of  2  million 
workers  is  widespread  enough  to 
necessitate  testing  for  the  potential 
hazards  of  the  substances  to  evaluate 
whether  worker  protection  efforts  are 
necessary. 

Moreover,  EPA  believes  that  millions 
of  consumers  may  be  exposed  to  aryl 
phosphate  base  stocks  due  to  their 
presence  in  plastics  and  that  millions  of 
members  of  the  general  population  may 
be  exposed  to  aryl  phosphate  base 
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stocks  that  leach  out  of  plastics  in 
landfills  and  are  released  into  the  air 
during  incineration  of  plastics.  EPA 
believes  that  potential  exposure  of 
millions  of  consumers  and  member?  of 
the  general  public  to  aryl  phosphates  is 
substantial  exposure  because  where 
millions  of  people  are  exposed  to 
chemical  substances,  it  is  reasonable 
that  EPA  should  have  data  on  the 
potential  hazards  associated  with  the 
substance  so  that  EPA  can  implement 
appropriate  risk  management  efforts 
where  necessary  to  protect  consumers 
and  members  of  the  general  public 
against  unreasonable  risk. 

3.  EPA  finds  that  arj'l  phosphate  base 
stocks  used  in  various  products  are 
released  to  the  environment  in 
substantial  quantities.  An  EPA  report 
estimated  that  1  to  3  million  pounds  of 
aryl  phosphate  base  stocks  may  enter 
the  environment  annually  (Ret  42). 

TPP  has  been  detected  in  surface 
wafers  from  the  San  Francisco  Bay  (Ref. 
39)  to  the  Delaware  River  (Ref.  60).  Los 
Angeles  rainwater  was  found  to  contain 
TPP  (Ref.  33).  A 1986  survey  found  TPP 
in  at  least  three  major  waterways,  in 
both  sediment  and  fish  (Ref.  72). 
Substantial  release  is  indicated  by  the 
presence  of  aryl  phosphates  (TPP,  IPP, 
TXP.  TCP)  in  water  (Refs.  31,  39,  41,  and 
60),  sediment  (Refs.  39, 18,  31, 41.  and  72) 
and  fish  (Refs.  37,  39.  and  72). 

IPP  was  detected  in  soil  and 
vegetation  samples  near  production 
sites  (Ref.  18). 

The  presence  of  TPP  and  EDP  in 
foodstuffs  (Refs.  19,  26,  27,  28.  and  29) 
and  of  TPP  in  human  adipose  tissue 
(Ref.  64)  suggests  the  possibility  of 
ingestion  of  these  chemicals. 

TPP  has  been  found  in  the  water- 
extractable  fraction  from  items  such  as 
plastic  car  upholstery  (Ref.  2).  Disposal 
of  such  plastics  through  landfills  or 
incineration  adds  to  environmental 
exposure,  as  leaching  of  plasticizers  or 
volatilization  may  occur  (see  Unit  n.A.2 
of  this  preamble). 

4.  Evidence  for  substantial  production, 
substantial  human  exposure  and 
substantia!  environmental  release.  EPA 
believes  that  the  phrase  "released  into 
the  environment  in  substantial  amounts" 
is  intended  to  capture  substances  with 
extensive  release  to  the  environment, 
which  in  itself  would  be  sufficient 
reason  to  require  testing  in  the  absence 
of  any  information  that  the  substance 
may  be  hazardous  to  human  health  or 
the  environment.  In  other  words,  as  with 
substantial  production,  release  of 
substantial  quantities  means  large 
release.  Aryl  phosphate  base  stocks  are 
released  into  the  environment  in 
quantities  of  1  million  to  3  million 
pounds  per  year.  EPA  finds  that  1 


million  to  3  million  pounds  of  release  to 
the  environment  is  a  sufficiently  large 
release  that  EPA  should  require  testing 
to  determine  whether  measures  should 
be  taken  to  reduce  risk  to  the 
environment.  Moreover,  the  Toxics 
Release  Inventory  (TRI),  under  the 
Emergency  Planning  and  Community 
Right-to-Know  Act,  42  U.S.C.  section 
11023,  shows  that  37  percent  of  the  listed 
substances  have  releases  over  1  million 
pounds,  accounting  for  over  99  percent 
of  the  total  reported  releases  on  the  TRI 
by  volume  released.  Because  the  TRI 
does  not  include  all  substances,  less 
than  37  percent  of  all  substances  would 
have  releases  above  1  million  pounds. 
EPA  believes  that  it  is  reasonable  to 
conclude  that  this  small  group  of 
substances  (i.e..  less  than  37  percent), 
which  accounts  for  over  99  percent  of  all 
releases,  clearly  are  substances  with 
substantial  releases. 

B.  Findings  Under  TSCA  Section 
4(a)(l)(AJ(:) 

Pursuant  to  section  4(a)(l)(A){i)  of 
TSCA.  EPA  finds  that  the 
manufacturing,  processing,  use. 
distribution  in  commerce,  and  disposal 
of  aryl  phosphate  base  stocks  used  in 
various  products  may  present  an 
unreasonable  risk  of  injury  to  human 
health  and  the  environment. 

1.  Evidence  of  potential  for  adverse 
human  health  effects.  Subchronic 
toxicity  testing  of  TPP,  the  most  acutely 
toxic  aryl  phosphate,  demonstrates 
effects  in  liver,  kidney  and  adrenals 
(Ref.  30).  TCP  demonstrates  the  sarnie 
toxicities  as  TPP  (liver.  Refs.  30  and  54; 
kidney  and  adrenals.  Refs.  54  and  59). 
and  also  affects  the  immune  system 
(Ref.  10).  Long-term  treatment  with  DBP 
damages  liver,  kidneys  and  blood  (Refs. 
46  and  49).  Santicizer  148  (a  mixture  of 
87  to  91  percent  isodecyl  diphenyl 
phosphate,  5  to  7  percent  di(isodecyl) 
phenyl  phosphate  and  4  to  6  percent 
TPP)  affects  both  the  liver  and  the 
hematologic  system  (Ref.  48). 

Since  the  1930s,  various  individual 
and  combined  aryl  phosphates  have 
demonstrated  neurotoxicity,  including 
phenol-type  syndrome  (muscular 
tremors,  hyperexcitability,  spastic 
rigidity,  muscular  weakness  and 
generalized  fiaccid  paralysis,  perhaps 
due  to  degradation  to  the  phenol  or 
cresol)  (Refs.  62).  as  well  as  OPIDN.  the 
well-known  human  syndrome  caused  by 
certain  individual  aryl  phosphates  (see 
Ref.  32).  Several  cases  in  humans, 
primarily  due  to  the  tricresyl 
phosphates,  have  been  reported  (see 
Ref.  1).  Studies  performed  on  individual 
tricresyl  phosphate  isomers  indicated 
the  major  neurotoxicant  was  TOCP 
(Refs.  61  and  63).  Manufacturers, 


therefore,  reduced  the  TOCP  content  of 
their  products.  However.'  a  recently 
submitted  TSCA  section  8(e)  hen  study 
(Ref.  40)  indicates  that  complex  TCP- 
containing  aryl  phosphates  containing 
less  than  0.1  percent  TOCP  have 
neurotoxic  effects  similar  to  those 
arising  from  exposure  to  pure  TOCP. 

Three  recent  studies  have 
demonstrated  the  reproductive  toxicity 
of  TCP  in  several  species  and  strains  of 
laboratory  animals  (Refs.  12. 13  and  15). 
The  NTP  and  NflEHS  studies  both  used 
TCP  with  less  than  0.1  percent  TOCP. 
while  EPA's  study  used  TCP  with  less 
than  9  percent  TOCP.  All  three  studies 
showed  effects  on  male  reproductive 
parameters,  and  histopathologic  effects 
were  seen  in  the  ovaries  in  the  EPA- 
sponsored  study.  Both  the  EPA- 
sponsored  and  NIEHS-sponsored 
studies  demonstrated  developmental 
toxicity,  while  the  NIEHS  study  also 
showed  reproductive  effects  in  the  Fi 
generation  at  the  lowest  dose. 

A  two-generation  reproductive  and 
fertility  study  has  also  been  performed 
on  dibutyl  phenyl  phosphate  (Ref.  29a). 
In  the  Fo  generation  survivability  of  pups 
was  decreased  in  both  the  mid-level  and 
high  dose,  while  in  the  Fi  generation, 
only  the  high  dose  was  so  affected. 

A  confidential  TSCA  section  8(e) 
study  was  submitted  to  EPA  in  1990 
demonstrating  similar  reproductive 
effects  with  an  additional  aryl 
phosphate. 

TOCP  has  been  tested  in  a  standard 
rat  developmental  toxicity  study  (Ref. 
67),  with  significant  increases  in  mean 
pup  body  weight  at  doses  as  low  as  87.5 
mg/kg.  Further,  the  two-generation 
reproductive  study  on  TCP  in  mice 
showed  significant  developmental 
effects  in  the  pups,  with  decreases  in 
litter  size  and  live-bom  pups  as  well  as 
decreased  body  weight  (Ref.  15).  A  one- 
generation  study  in  Long-Evans  rats 
with  TCP  (Ref.  12)  also  indicated 
developmental  toxicity  effects: 
decreases  in  percent  of  mothers 
delivering  live-bom  young,  and 
decreases  in  litter  size  and  pup  viability. 

2.  Evidence  of  potential  for 
environmental  toxicity.  Mayer  et  al. 
(1981)  reported  rainbow  trout  exposed  to 
Pydraul  50E  (aryl  phosphate-containing 
hydraulic  fluid).  Pydraul  115E  (aryl 
phosphate-containing  hydraulic  fluid),  or 
either  of  their  major  aryl  phosphate 
components.  NDP  and  cumylphenyl 
diphenyl  phosphate  (CDP).  developed 
cataracts  after  90  days'  exposure.  These 
complex  substances  also  affected  bone 
development  and  bone  collagen  content. 
Reduced  growth  and  survival  rates  were 
seen  with  the  two  mixtures  and  also 
with  CDP.  With  Pydraul  115E,  exposure 
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to  16  ftg/L  (microgram/liter)  and  above 
also  caused  impaired  swimming  and 
feeding  activities.  This  study  also 
examined  lake  trout  fed  Pydraul  50E  for 
120  days  and  observed  cataract  effects 
and  growth  reduction  at  5  ^g/L,  and 
effects  on  vertebral  collagen  at  2.6  ftg/L. 
Growth  and  survival  were  affected  in 
fathead  minnows  exposed  to  Pydraul 
50E  for  30  days  at  752  ^g/L  Precursors 
to  eye  cataracts  were  seen  histologically 
at  317  fig/L  The  most  sensitive  endpoint 
in  this  series  of  tests  was  the  reduced 
vertebral  collagen  in  rainbow  trout 
following  90  days  of  exposure  to  CDP  at 
0.22  »ig/L  (Ref.  39). 

A  4-month  feeding  study  on  Pliabrac 
521.  an  aryl  phosphate  containing  TPP. 
TCP.  TXP  and  cresyl  diphenyl 
phosphate,  indicated  reproductive 
toxicity  in  the  minnow  (Phoxinus    . 
phoxinps]  (Ref.  5). 

A  4-month  exposure  to  IMOL  S-140 
(composed  of  TCP.  TXP,  and  assorted 
other  phosphates)  in  rainbow  trout 
resulted  in  chronic  toxicity,  indicated  by 
altered  feeding  behavior,  increased 
serum  enzyme  levels  of  serum  glutamic 
transaminase  and  lactic  dehydrogenase 
(LDH),  presence  of  muscle  LDH  in  serum 
and  discoloration  of  internal  fatty  tissue 
(Ref.  36). 

Ninety-day  studies  in  the  fathead 
minnow  for  several  aryl  phosphate  base 
stocks  showed  differing  responses  (Ref. 
16).  The  authors  indicated  that  for 
Santicizer  148  (IDP.  TPP).  the  most 
sensitive  endpoint  was  growth,  while  for 
Fyrquel  GT  (BDP.  TPP).  Phosflex  31P 
(TPP.  IPP).  and  Pydraul  50E  (NDP.  CDP). 
the  most  sensitive  endpoint  was 
survival.  Gross  observation  of  the 
minnows  did  not  demonstrate  the 
cataract  problems  reported  in  1981  by 
Mayer  et  al.  (Ref.  39). 

3.  Evidence  of  potential  for 
unreasonable  risk.  In  determining  that  a 
substance  may  present  an  unreasonable 
risk,  EPA  must  consider  both  the 
potential  hazard  of  the  substance  and 
the  potential  for  human  and 
environmental  exposure  to  the 
Substance.  EPA  estimates  that  2  million 
workers  and  additional  millions  of 
consumers  and  members  of  the  general 
population  may  be  exposed  to  aryl 
phosphate  base  stocks.  In  fact,  EPA 
hnds  that  the  amount  of  human 
exposure  to  aryl  phosphate  base  stocks 
is  substantial.  It  is  not  necessary  for 
human  exposure  to  be  "substantial"  to 
support  a  finding  of  potential 
unreasonable  risk.  Nevertheless,  where 
human  substantial  exposure  does  exist 
that  exposure  necessarily  is  widespread 
enough  to  support  the  exposure 
component  of  a  potential  risk  finding.  As 
discussed  above,  aryl  phosphates  have 
been  shown  to  cause  human 


neurotoxicity,  and  the  potential  for 
others  such  as  liver,  kidney,  adrenal  and 
blood  effects,  reproductive  toxicity  and 
developmental  toxicity.  The  widespread 
human  exposure  coupled  with  the 
potential  human  hazards  associated 
with  aryl  phosphates  indicates  that  aryl 
phosphate  base  stocks  may  present  a 
risk  to  human  health. 

EPA  estimates  aryl  phosphate  base 
stocks  are  released  into  the  environment 
in  quantities  of  1  million  to  3  million 
pounds  per  year.  In  fact  EPA  finds  that 
1  million  to  3  million  pounds  of  aryl 
phosphate  base  stocks  released  into  the 
environment  per  year  constitutes 
substantial  release  into  the 
environment.  It  is  not  necessary  for 
release  into  the  environment  to  be 
"substantial"  release  to  support  a 
finding  of  potential  unreasonable  risk  to 
the  environment  Nevertheless,  where 
substantial  release  into  the  environment 
exists,  that  release  necessarily  is  large 
enough  to  support  the  exposure 
component  of  the  potential  risk  finding. 
As  discussed  above,  aryl  phosphate 
base  stocks  have  been  shown  to  cause 
cataracts,  reduced  growth  and  survival 
rates,  impaired  swimming  and  feeding   - 
activity,  reproductive  toxicity,  chronic 
toxicity,  and  reduced  vertebral  collagen 
in  fish.  The  large  release  into  the 
environment  coupled  with  the  potential 
environmental  hazards  associated  with 
aryl  phosphate  base  stocks  indicates 
that  aryl  phosphate  base  stocks  may 
present  a  risk  to  the  environment. 

From  the  information  presented  above 
on  the  hazard  potential  of  aryl 
phosphate  base  stocks  and  the  amount 
of  potential  human  and  environmental 
exposure  to  aryl  phosphate  base  stocks 
that  are  used  in  various  products.  EPA 
finds  that  the  manufacturing,  processing, 
use,  distribution  in  commerce,  and 
disposal  of  aryl  phosphate  base  stocks 
may  present  an  unreasonable  risk  of 
injury  to  human  health  and  the 
environment. 

C.  Findings  Under  TSCA  Section 
4(a)(l)(A)(ii)  and  (B)(ii) 

Pursuant  to  section  4(a)(l)(A)(ii)  and 
(B)(ii)  of  TSCA,  EPA  finds  that  for  all 
substances  comprising  the  aryl 
phosphate  base  stock  category,  data  are 
insufficient  to  determine  or  predict  the 
effects  of  manufacturing,  processing, 
distribution  in  commerce,  or  use  of  these 
substances  on  health  and  on  the 
environment 

In  evaluating  the  testing  needs  for  the 
aryl  phosphate  base  stock  category,  EPA 
considered  all  available  data  including 
information  in  the  FTC's  report  TSCA 
section  8(d)  and  6(e)  data,  comments 
received  following  1he  publication  of  the 
ANPR,  and  recent  scientific 


publications.  An  EPA  review  (Ref.  66)  of 
information  available  through  early  1987 
is  available.  Later  sources  are  included 
in  the  docket  for  this  rulemaking. 

Without  more  complete  information 
regarding  what  was  actually  tested,  and 
in  some  cases,  how  the  studies  were 
performed,  none  of  the  studies  discussed 
in  Unit  II.B  of  this  preamble  are 
acceptable  to  EPA  for  the  purpose  of 
risk  assessment. 

1.  Subchronic  effects.  Monsanto 
submitted  a  3-month  feeding  study  on , 
DBP  with  Sprague-Dawley  rats  in  March 
1987  (Ref.  49).  The  study  was  not 
conducted  according  to  EPA  guidelines, 
as  EPA's  GLPs  require  a  detailed 
analysis  of  all  components  in  the  tested 
compound.  However,  the  report  only 
identified  the  components  (DBP,  butyl 
diphenyl  phosphate  and  TBP)  and  gave 
no  percentage  composition.  Analyses  of 
test  material  in  food  reported  only  the 
levels  of  DBP. 

Similarly,  two  other  subchronic 
studies,  one  on  TCP  (Ref.  59)  and  the 
other  on  Santicizer  148  (Ref.  48).  appear 
to  meet  the  Agency's  guidelines  (or  their 
equivalent),  but  inadequate  test 
substance  identification. 

A  subchronic  study  on  tert- 
butylphenyl  diphenyl  phosphate  (Ref. 
43)  may  have  an  appropriate  test 
protocol,  but  the  high  dose  (1000  ppm  in 
the  diet)  induced  no  treatment-related 
effects.  EPA  guidelines  require  that  the 
high  dose  for  a  subchronic  study  induce 
some  significant  toxicity.  In  lieu  of  this 
EPA  needs  evidence  that  an  appropriate  - 
high  dose  level  was  selected.  In  some 
cases  EPA  has  accepted  studies  that  use 
a  level  that  exceeds  potential  human 
exposure  by  at  least  a  factor  of  a 
hundred.  These  conditions  have  not 
been  met  for  this  study. 

2.  Neurotoxicity.  Standard  acute  hen 
studies  demonstrated  OPIDN  for  TCP, 
TXP  and  IPP.  Subsequently.  FMC 
conducted  a  90-day  subchironic  assay  in 
the  hen  with  Kronitex  50  (IPP)  that  may 
have  been  sufficient  to  reasonably 
predict  or  determine  IPP  neurotoxicity, 
but  information  on  the  material  tested 
was  insufficient  for  EPA  to  evaluate  the 
study.  The  study  in  question  describes 
the  material  tested  simply  as  C8096-126- 
1  Phosphate  Ester  from  FMC.  However. 
FMC's  cover  letter  stated  this  was 
Kronitex  50  (Ref.  24).  The  Material 
Safety  Data  Sheet  (MSDS)  (Ref.  25) 
gives  the  composition  of  Kronitex  50  as 
phenol,  isopropylated,  phosphate  (3-1) 
(Cas  No.  68937-41-7).  EPA  has  three 
technical  listings  of  the  chemical 
analysis  of  Kronitex  50  (none  associated 
with  this  study):  two  from  the 
manufacturer  (Refs.  20  and  21)  and  one 
from  the  published  literature  (Ref.  53). 
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The  three  hstings  are  significantly 
different.  For  instance,  the  level  of 
triphenyl  phosphate  in  the  three  papers 
ranges  from  24.9  to  33  percent  This 
difference  may  not  affect  the  final 
toxicity  result,  but  EPA  is  requesting 
comment  on  this  issue  (Unit  IV.A.1  of 
this  preamble). 

A  multi-dose  study  of  TOCP  has  been 
performed  in  England,  but  published 
data  on  the  methodology  do  not  give 
enough  information  for  EPA's  needs 
(Refs.  56  and  57]. 

Acute  neurotoxicity  results  on  the 
tert-butylphenyl  phosphates  are  mixed. 
Of  the  12  studies  on  various  forms  of 
tert-butylphenyl  phosphate,  7  are 
negative  but  5  show  diverse  levels  of 
OPIDN  (Refs.  22.  23.  44,  and  65  [two 
reported  in  Ref.  22]]. 

EPA  does  not  propose  repeating  acute 
hen  neurbtoxicity  studies  for  those  aryl 
phosphate  base  stocks  for  which 
acceptable  studies  have  already  been 
completed  and  reviewed  for  the  ANPR. 
However,  DBP,  one  of  the  chemicals 
subject  to  this  proposed  rule,  was 
acutely  tested  by  Industrial  Bio-Test. 
Tests  carried  out  by  the  latter  laboratory 
are  questionable,  but  if  the  results  were 
independently  and  appropriately 
audited,  and  the  test  substance 
adequately  defined,  EPA  will  decide  if  it 
is  acceptable  or  whether  further  testing 
is  required. 

3.  Reproductive  effects.  A  two- 
generation  reproductive  study  on  TCP 
has  been  performed  by  NIEHS  (Ref.  15). 
This  was  a  continuous  breeding  study  in 
mice  using  TCP  with  less  than  0.1 
pijrcent  TOCP.  Reproductive  effects 
were  seen  in  both  sexes,  with  sperm 
motility  decreases  seen  in  the  Fi 
generation  at  the  lowest  dose  tested.  A 
recent  section  8(e)  study  (claimed  as 
CBI]  on  another  aryl  phosphate  base 
stock  showed  similar  effects. 

A  two-generation  reproductive  and 
fertility  study  has  also  been  performed 
on  dibutyl  phenyl  phosphate  (Ref.  29a]. 
This  study  also  was  done  using  EPA 
guidelines,  except  for  lack  of 
information  on  the  test  substance.  In  the 
Fo  generation  survivability  of  pups  was 
decreased  in  both  the  mid-level  dose 
and  the  high  dose,  while  in  the  Fi 
generation,  only  the  high  dose  was  so 
affected. 

These  studies  may  be  acceptable  to 
EPA  for  risk  assessment  if  submitters 
can  demonstrate  that  the  test 
substances  used  were  equivalent  to 
what  is  now  manufactured. 

The  studies  on  developmental  toxicity 
submitted  to  EPA  also  lack  adequate 
identification  of  test  substance. 
Monsanto  reported  on  studies  for  two 
plasticizers,  Santicizer  141  and 
Santicizer  148  (Ref.  56).  the  study 


protocols  are  adequate,  but  the  3000  mg/ 
kg/ day  high  dose  for  the  Santicizer  148 
did  not  cause  significant  maternal 
toxicity.  EPA  guidelines  require  that 
significant  maternal  toxicity  be  ehcited 
at  the  highest  dose,  to  determine 
whether  developmental  toxicity  will 
occur  at  levels  below  those  that  are 
.  toxic  to  the  mother.  That  is,  if  no 
developmental  effects  are  seen,  then 
regulating  the  dose  affecting  the  mother 
will  protect  the  child.  As  with  the 
subchronic  toxicity  guidelines,  if  the 
dose  is  high  enough  to  guarantee  a 
hundred-fold  level  above  i>otential 
human  exposure,  then  EPA  may 
consider  the  study  adequate. 

Monsanto  performed  two  additional 
developmental  toxicity  studies,  on 
Santicizer  154  (Ref.  47)  and  HDP  (Ref. 
45),  but  neither  produced  maternal 
toxicity. 

4.  Environmental  effects.  EPA 
beheves  acute  fish  toxicity  information 
is  adequate  for  the  substances  tested. 
Because  information  from  the  ELS 
testing  will  include  acute  range-finding 
data.  EPA  is  not  proposing  acute  toxicity 
testing  for  imtested  aryl  phosphate  base 
stocks.  However,  data  on  long-term 
effects  are  deficient,  and  more 
information  is  needed  for  risk 
assessment.  Fish  toxicity  data  discussed 
in  Unit  II.B  of  this  preamble  are 
primarily  from  European  studies  on 
marketed  products;  the  test  substances 
for  which  analytical  information  was 
provided  did  not  appear  to  include  any 
aryl  phosphate  base  stocks  presently 
marketed  in  the  United  States. 

D.  Findings  Unders  TSCA  Sections 
4(a)(l)(A)(iii)  and  (B)(iii) 

Pursuant  to  section  4(a)(l)(A)(iii]  and 
(B](iii)  of  TSCA,  EPA  finds  that  testing 
of  these  substances  is  necessary  to 
determine  or  predict  the  effects  of 
manufacturing,  processing,  use, 
distribution  in  commerce  and  disposal 
of  all  substances  in  the  aryl  phosphate 
base  stocks  category. 

Under  section  4(a](l)(A](iii)  and 
(B)(iii),  EPA  finds  that  testing  aryl 
phosphate  base  stocks  is  necessary  to 
develop  data  for  chemical  analysis, 
organophosphonis-induced  delayed 
neuropathy,  two-generation 
reproductive  and  fertility  effects,  120- 
day  post-hatch  rainbow  trout  ELS 
effects,  anaerobic  biodegradation, 
chronic  Daphnia  toxicity,  subchronic 
toxicity,  aerobic  biodegradation, 
microcosm  effects,  subchronic 
neurotoxicity  and  developmental 
toxicity.  EPA  believes  that  data 
resulting  from  this  testing  will  be 
relevant  to  a  determination  as  to 
whether  manufacturing,  processing. 
distribution  in  commerce,  use  and 


disposal  of  aryl  phoqthate  base  stocks 
does  or  does  not  present  an 
imreasonable  risk  of  injury  to  health  or 
the  environment 

in.  Proposed  Rule 

A.  Proposed  Testing  and  Test  Standards 

On  the  basis  of  the  findings  in  Unit  D 
of  this  preamble,  EPA  is  proposing  a  test 
rule  for  aryl  phosphate  base  stocks  that 
meet  the  category  definition  specified  in 
Unit  I.A  of  this  preamble. 

This  would  be  a  two-stage  test  rule. 
First  the  rule  would  require  submission 
of  chemical  analysis  data  obtained  by 
GC/MS.  EPA  would  require  for  first- 
stage  information  any  individual  aryl 
phosphate  positional  isomer,  except 
TOCP,  or  any  other  substance  present  in 
a  base  stock,  to  be  identified  and 
quantitated  if  present  at  a  concentration 
of  1  percent  or  greater;  quantitation  for 
TOCP  would  be  required  to  ±a5 
percent  TOCP  would  have  to  be 
quantitated,  to  ±0JQ5  percent  unless 
present  at  less  than  aiO  percent.  The 
Agency  would  notify  manufacturers  by 
certified  mail  if.  (1)  A  particular 
chemical  to  be  tested  demonstrates 
equivalence  to  another  manufacturer's 
product  and  testing  costs  may  be 
shared;  or,  (2)  the  diemical  in  questioi^. 
does  not  demonstrate  equivalence  to 
another  aryl  phosphate  base  stock  and 
testing  costs  may  not  be  shared. 

EPA  would  evaluate  the  analytical 
chemistry  data  and  determine  whether 
any  base  stock  is  equivalent  to  another. 
EPA  proposes  as  equivalence  criteria 
that  any  two  base  stock  substances  be 
considered  equivalent  if  all  the 
individual  aryl  phosphate  components 
of  the  two  substances  are  within  2 
percent  of  each  other,  unless,  for  a 
situation  involving  three  or  more  base 
stocks,  this  results  in  a  range  greater 
than  4  percent  for  any  component  In 
such  a  case,  EPA  would  apply  its  best 
scientific  judgement 

Because  of  the  economic  impact  of 
certain  of  these  tests  on  some  category 
members,  EPA  has  prioritized  the 
second-stage  tests,  providing  three 
levels  of  testing.  Level  1  is  the  base  set 
of  required  testing  for  aryl  phosphate 
base  stocks  having  aggregate  annual 
production  volumes  of  at  least  1  but  less 
than  5  million  pounds:  120-day  post- 
hatch  rainbow  trout  ELS  test  three  hen 
neurotoxicity  tests  —  acute  neurotoxic 
esterase  (NTE),  acute  organophosphate 
delayed  neuropathy,  and  subchronic 
organophosphate  delayed  neuropathy 
(triggered  by  a  positive  NTE  or  positive 
acute  OPIDN  study);  and  a  two- 
generation  reproductive  test  Level  2 
includes  additional  tests  required  for    - 
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aryl  phosphate  base  stocks  having 
aggregate  annual  production  volumes  of 
at  least  5  but  less  than  10  million 
pounds:  anaerobic  biodegradation; 
chronic  Daphnia;  and  subchronic 
toxicity.  Level  3  includes  additional 
testing  for  aryl  phosphate  base  stocks 
having  aggregate  annual  production 
volumes  of  at  least  10  million  pounds: 
aerobic  biodegradation;  microcosm; 
developmental  toxicity;  subchronic  rat 
neurotoxicity  -  functional  observation 
battery  (FOB],  motor  activity  (MA)  and 
neuropatiiology  (MP).  EPA  would  notify 
manufacturers  when  they  meet  trigger 
levels,  as  determined  from  the  proposed 
section  8(a]  production  reporting. 
Present  and  future  aryl  phosphate  base 
stock  manufacturers  would  be  subject  to 
testing  requirements. 


Proposed  Test  Standards 

CFR  citations 

Laval  1     

120-Oay    post-hatch     trout 
ELS. 

Acute  NTE 

40  CFR  797.1600 
40  CFR  796.6450 

Acute  OPIDN 

40  CFR  796.6540 

Stibchronic  OPION.  if  trig- 
gered. 
Two^ieneration  repfoductlon 
and  fertility  effects. 

Level  2 

40  CFR  798.6560 
40  CFR  ^98.4700 

Anaerot)ic  biodegradation 

Chronic  Daphrtia 

40  CFR  796.3140 
40  CFR  797.1350 

Sul)chronic  toxicity 

Level  3  

40  CFR  798.2650 

40  CFR  799.700 

(Bourqum  paper 
(Ret.  9) 

incorporated  by 
refererKe) 
1 797.3050 

Meurotoxicity  in  the  rat  (may 
be  combined  with  subch- 
ronic pec  specific  guideline 
instniction:  FOB  and  MA 
•cute  lestHig  required). 

K)B 

MA „ 

NP. .. 

Developmental  toxicity 

(proposed) 

40  CFR  796.6050 
40  CFR  796.6200 
40  CFR  796.6400 
40  CFR  796.4900 

The  original  ITC  designation  also 
recommended  EPA  investigate 
mutagenicity  and  oncogenicity  and 
conduct  epidemiology  studies.  However, 
considerable  mutagenicity  testing  on 
aryl  phosphates  before  and  after  the 
ANPR  has  been  predominately  negative, 
and  EPA  is  not  proposing  such  testing  at 
this  time.  NTP  is  testing  TCP  for 
oncogenicity,  and  EPA  has  decided  to 
await  the  outcome  of  this  study  before 
deciding  if  oncpgenicity  testing  on  other 
aryl  phosphate  base  stocks  is  necessary. 
Any  subsequent  oncogenicity 
requirement  would  be  the  subject  of  a 


separate  rulemaking.  Epidemiology  is 
discussed  in  Unit  IV.5  ofthis  preamble. 

New  aiyl  phosphate  base  stocks 
subject  to  TSCA  section  S  would  also  be 
subject  to  this  rule.  Section  5(b]  of  TSCA 
requires  that  if  a  person  submits  a  notice 
to  EPA  under  section  5(a)(1)  before  the 
manufacture  or  processing  of  a  chemical 
substance,  and  die  substance  is  subject 
to  a  section  4  test  rule  promulgated 
before  the  submission  of  such  notice,  the 
data  required  by  the  section  4  test  rule 
shall  be  submitted  at  the  same  time 
notice  is  submitted  in  accordance  with 
section  5(a)(1).  In  other  words,  anyone 
making  a  "new"  aryl  phosphate  base 
stock  must  first  do  the  chemical  analysis 
under  S  799.7(X)(e)  and  submit  that 
analysis  with  the  premanufacture 
notification  to  comply  with  > 

§  79g.700(c)(2).  New  chemical 
manufacturers  will  not  be  required  to  do 
tiered  testing,  however,  until  EPA  has 
evaluated  the  chemical  analysis  data 
and  determined  if  that  aryl  phosphate 
base  stock  is  equivalent  to  any  other 
substance,  and  if  an  aggregate 
production  volume  triggering  stage  2 
testing  for  that  group  of  equivalent 
substances  has  been  met.  If,  at  the  time 
a  final  test  rule  is  promulgated,  a 
substance  has  already  been  submitted 
to  EPA  and  is  being  reviewed  pursuant 
to  section  5(a),  EPA  requires  that  the 
submitter  provide  the  data  required  by 
this  test  nUe.  Category  members  subject 
to  a  section  5(e)  order  (i.e.,  already 
reviewed  by  EPA  and  being  regulated) 
will  be  re-reviewed  by  EPA  to  determine 
if  data  required  by  the  test  rule  are 
necessary. 

B.  Test  Substances 

All  aryl  phosphate  base  stocks,  .as 
defined  by  this  rule,  would  be  subject  to 
this  test  rule.  EPA  has  identified  12  aryl 
phosphate  base  stocks  that  are  in 
production  at  this  time  (Ref.  55).  Base 
stocks  differing  from  one  another  by 
more  than  2  percent  in  a  single 
component  (0.1  percent  for  TOCP) 
would  be  considered  different  base 
stocks  for  purposes  of  this  rule.  Any 
other  base  stock  meeting  the  definition 
of  aryl  phosphate  base  stocks  that  EPA 
is  not  aware  of  or  that  comes  into 
production  in  the  future  would  also  be 
subject  to  this  test  rule.  See  Unit  I.C.3.d 
of  this  preamble  for  a  more  complete 
discussion  of  the  background  and 
decisions  for  the  following  substance 
listings. 

The  12  aryl  phosphate  base  stocks 
EPA  believes  are  in  production  are  as 
follows: 

1.  <ert-Butylphenyl  diphenyl 
phosphate  (CAS  No.  56803-37-3)  or 
isobutylenated  phenol,  phosphate  (3:1) 


(CAS  No.  68037-40-6)  (based  on  a  1:3 
mol  ratio  isobutylene  to  phenol). 

2.  bis-(tert-Butylphenyi)  phenyl 
phosphate  (CAS  No.  65652-41-7)or 
isobutylenated  phenol,  phosphate  (3:1) 
(CAS  No.  68837-40-6]  (based  on  a  2:3 
mol  ratio  isobutylene  to  phenol). 

3.  tris-(tert-Butylphenyl)  phosphate 
(CAS  No.  78-33-1)  or  isobutylenated 
phenol,  phosphate  (CAS  No.  68937-40-6) 
(based  on  a  1:1  mol  ratio  isobutylene  to 
phenol). 

4.  Di(n-butyl)  phenyl  phosphate  (CAS 
No.  2528-36-1). 

5. 2-Ethylhexyl  diphenyl  phosphate 
(CAS  No.  1241-94-7). 

6.  Isodecyl  diphenyl  phosphate  (CAS 
No.  29761-21-5). 

7.  Isopropylphenyl  diphenyl 
phosphate  (CAS  No.  28108-99-8)  or 
phenol,  isopropylated,  phosphate  (3:1) 
(CAS  No.  68937-41-7>  (based  on  a  1:3 
mol  ratio  propylene  to  phenol). 

8.  bis-{l8opropylphenyl)  phenyl 
phosphate  (CAS  No.  28109-00-4)  or 
phenol,  isopropylated,  phosphate  (3:1) 
(CAS  No.  68937-41-7)  (based  on  a  2:3 
mol  ratio  propylene  to  phenol). 

9.  tris-(Isopropylphenyl)  phosphate  or 
phenol,  isopropylated,  phosphate  (3:1) 
(CAS  No.  68937-41-7)  (based  on  a  1:1 
mol  ratio  propylene  to  phenol). 

10.  Tricresyl  phosphate  (CAS  No. 
1330-78-5).  or  tar  acids,  cresylic,  phenyl 
phosphate  (CAS  No.  68952-35-2). 

11.  Triphenyl  phosphate  (CAS  No. 
115-86-6). 

12.  Trixylyl  phosphate  (CAS  No. 
25155-23-1)  or  tar  acids,  cresylic,  C-8 
rich,  phenyl  phosphate  (CAS  No.  68952- 
33-«). 

For  this  proposed  rule,  EPA  would  not 
require  testing  of  pure  chemicals,  but 
raOier  the  base  stocks  to  which  persons 
(manufacturing  workers,  users, 
consumers,  general  populace,  etc.),  or 
the  environment  are  actually  exposed. 
EPA  would  require  chemical  analysis  as 
the  first  stage  of  testing  to  help  define 
equivalence  for  category  members. 

Any  substance  meeting  the  aryl 
phosphate  base  stock  category 
definition,  even  if  not  named  in  the  final 
rule,  would  be  considered  a  member  of 
this  category  and  subject  to  this  test 
rule. 

C.  Persons  Required  to  Test 

Because  of  the  findings  in  Unit  11  of 
this  preamble,  EPA  is  proposing  that 
persons  who  manufacture  (including 
persons  who  import)  or  process  or 
intend  to  manufacture  and/or  process 
an  aryl  phosphate  base  stock  as  defined 
by  this  rule,  at  any  time  from  the 
effective  date  of  the  final  test  rule  to  the 
end  of  the  reimbursement  period,  be 
subject  to  the  testing  requirements 


2150 


Federal  Register  /  Vol.  57.  No.  12  /  FWday.  January  17.  1992  /  Proposed  Rule« 


contained  in  this  proposed  rule.  This 
period  is  defined  in  40  CFR  791.3(h). 

Each  manufacturer  of  a  specific  aryl 
phosphate  base  stock  would  pay  a  pro 
rata  share  of  the  aggregate  cost  of 
testing  that  specific  test  substance  in 
proportion  to  its  market  share. 
Manufactiirers  (including  importers) 
potentially  subject  to  this  rule  should 
consiilt  the  procedures  in  40  CFR  part 
790.  As  explained  in  40  CFR  part  790, 
initially  manufacturers,  but  not 
processors,  of  one  or  more  of  diese 
substances  would  be  required  to  submit 
letters  of  intent  or  exemption 
applications.  IHirsuant  to  a  recent 
amendment  to  part  79a  small  quantity 
research  and  development 
manufacturers  are  not  required  to 
submit  letters  of  intent  or  exemption 
applications.  Such  manufacturers  should 


consult  the  Federal  Regiater  at  55  FR 

18881,  May  7. 1990.  for  further  details. 

Product  compositions  may  change 
because  of  feedstock  or  processing 
changes,  and  the  toxicity  of  individual 
aryl  phosphate  components  can  vary 
widely.  For  this  reason,  chemical 
analysis  data  are  needed  to  define  the 
test  substance  and  to  prove  equivalence 
of  products  if  there  are  two  or  more 
manufacturers.  As  new  manufacturers 
move  into  the  market,  they  would  also 
have  to  demonstrate  equivalence,  or 
conduct  testing.  The  Stage  1  chemical 
analysis  would  be  required  for  each  in- 
production  aryl  phosphate  base  stock  in 
this  category. 

D.  Reporting  Requirements 

As  required  under  40  CFR  799.ia  EPA 
is  proposing  that  all  data  developed 


under  this  rule  must  be  reported  in 
accordance  with  its  GLP  standards 
which  appear  in  40  CFR  part  792. 

As  required  by  TSCA  section 
4(b)(1)(c),  EPA  is  proposing  specific 
^reporting  requirements  for  each  of  the 
proposed  test  standards  as  follows: 
Final  reports  for  the  first  stage  of  this 
test  rule,  the  chemical  analysis  data, 
would  be  due  no  later  than  6  months 
after  the  date  of  publication  of  the  final 
rule. 

Final  reports  for  second  stage  studies 
would  be  due  at  intervals  specified 
below  following  the  notification  of 
manufacturers  by  EPA  by  certified  mail 
that  the  second  stage  of  testing  should 
begin  on' their  substance  or  that 
production  volume  had  triggered 
another  level  of  testing. 


Ptoposad  Test  Standards 


Levoil. 


120-Oay  poaMMflch  ftoul  ELS-.....- 

Neuroloidcfty  In  iha  h6n...«»—.. — ....« 
Acuta  NTE ___ 


Acuta  OPKM 

Subctwonic  OPtON.. 


iwO-oBrwroon  raprooucwn  wno  wnmKf  oiracii. 
Level  2.. 


Anasfobic  biodaTadaaun... 

Chitxiic  Daphnia 

Subctwortc  toxicity 


Level  3. 


Mcfoooam  acoiyitam ......^ »».....«».»......«m*».....»»».»...«..»».»»...».....».». 

Waurotoaicily  In  the  rat  (may  be  combinad  wKh  aubdvonic  par  specilicguidaline  Instruction; 
FOe  and  MA  acuta  taaSng  raqiarad). 

roe 

MA 

NP 


De>alc|:iirMnlBl  toiliily 


18  iTwnths 

- 

a 

6  montha 

18  iTiuntha 

24  months 

12monlhs 

12  mofrths 

18  fnonffhs 

12monmt 

24monlht 

18  mufMha 

18  monttia 

18  iDOMha 

. 

l2month8 

Progress  reports  on  these  tests  would 
have  to  be  submitted  to  EPA  every  6 
months,  beginning  6  months  after  EPA 
notifies  the  manufacturers  testing  must 
proceed,  until  the  final  report  is 
submitted. 

TSCA  section  14(b)  governs  EPA's 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule, 
EPA  will  publish  a  notice  of  receipt  in 
the  Federal  Registw  as  required  by 
section  4(d)  of  TSCA. 

IV.  Issues  for  Comment      .    | 

A.  Issues  Relating  to  Choice  of  Test 
Substances 

1.  EPA  requests  comments  on  EPA's 
approach  to  choosing  test  substances. 

Most  aryl  phosphate  toxicity  testing 
has  been  performed  on  multicomponent 
technical  grade  substances.  EPA 


considered  requiring  testing  of 
individual  components  because  the 
literature  has  documented  differences  in 
toxicity  between  components  and 
between  individual  isomers,  but  rejected 
this  approach  as  impractical  and  too 
expensive.  Instead  EPA  is  proposing  to 
require  testing  of  aryl  phosphate  base 
stocks.  These  may  vary  significantly 
from  manufacturer  to  manufacturer  and 
perhaps  between  batches.  EPA  is 
proposing  that  base  stocks  differing 
from  one  another  by  more  than  2  percent 
in  a  single  component  (0.1  percent  for 
TOCP)  be  considered  different  base 
stocks  for  purposes  of  this  rule.  Would 
this  result  in  an  imnecessary  or 
burdensome  amount  of  base  stock 
testing?  Are  there  better  ways  or  more 
appropriate  criteria  to  define  and 
differentiate  base  stocks? 


2.  How  should  the  specific  test 
substances  be  chosen? 

EPA  is  proposing  the  first  stage  of  this 
two-stage  rule  to  enable  the  Agency  to 
assess  the  identity  and  proportions  of 
constituents  of  individually 
manufactured  aryl  phosphate  base 
stocks.  EPA  is  addressing  this  issue  op 
front  rather  than  through  the  exemption 
application  process.  To  assure  equitable 
sharing  of  second-stage  testing 
responsibilities  and  costs  among 
manufacturers  in  cases  wdiere  multiple 
manufacturers  produce  aryl  phosphate 
base  stocks  judged  by  EPA  to  be 
equivalent,  the  Agency  would  have 
three  alternative  courses  of  action,  as 
follows: 

•  To  have  EPA  or  the  manufacturers 
choose  one  of  equivalent  substances  for 
testing. 
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•  To  require  testing  of  a  composite 
mixture  of  equivalent  aryl  phosphate 
base  stocks. 

•  To  define  a  "standard"  test 
substance  for  each  group  of  equivalent 
substances. 

EPA  is  proposing  in  this  Notice  that 
EPA  will  choose  one  of  the  equivalent 
substances  for  testing,  but  desires 
comment  on  this. 

3.  What  level  of  quantitation  should 
EPA  require  in  the  chemical  analysis? 
Should  there  be  a  requirement  to 
quantitate  any  chemical  component 
other  than  TOCP  of  an  aryl  phosphate 
base  stock  more  precisely  than  ±2.0 
percent? 

Except  for  TOCP,  the  rule  would 
require  chemical  analysis  with 
identification  of  all  components  of  the 
manufacturers'  products  present  at  a 
level  of  1.0  percent  or  greater.  However, 
data  reported  in  Ref.  40  suggest  that 
observed  neurotoxicity  from  TCP  may 
be  due  to  TOCP  present  at  less  than  0.1 
percent  Thus,  the  Agency  is  proposing 
to  require  quantification  for  TOCP  if  its 
concentration  is  0.10  percent  or  greater. 
For  comparison,  the  Office  of  Pesticide 
Programs  (OPP)  requires  identification 
of  all  chemicals  present  in  the  test 
material  at  or  above  1.0  percent 
concentration. 

4.  How  detailed  should  EPA  make  the 
chemical  analysis  requirement,  and 
what  are  the  most  useful  techniques? 
Should  EPA  allow  each  submitter  to 
supply  Justification  for  the  methods  he 
chooses,  or  require  a  specific  method? 

EPA  is  proposing  to  require  for  the 
chemical  analysis  GC/MS,  which  may 
be  the  best  method  for  conducting 
chemical  analyses  for  these  compounds, 
as  all  these  aryl  phosphate  base  stock 
components  are  sufficiently  volatile. 
However,  isomers  in  products  such  as 
TCP  and  TXP  are  difficult  to  separate 
even  on  capillary  columns. 
Determination  of  specific  components 
such  as  TOCP,  and  analysis  of  phenoUc 
moieties  by  gas-liquid  chromatography 
following  alkaline  hydrolysis  of  the 
phosphate  esters  has  been  proposed 
(Ref.  50).  Alternatives  to  GC  include: 

•  Gel  permeation  chromatography. 

•  High  performance  liquid 
chromatography. 

•  Supercritical  fluid  chromatographyr 
Alternatives  to  MS  (which  may  be  too 

destructive  of  the  separated  particles  for 
good  analysis)  include: 

•  Nuclear  magnetic  resonance. 

•  Infi-ared  radiation. 

•  Ion  track  detector. 

Should  any  of  these  methods  be 
considered  as  alternatives,  particularly 
if  the  proposed  method  may  cause 
destruction  of  the  sample? 


5.  Does  the  exposure  information  on 
aryl  phosphates  support  testing  for  all 
identified  base  stocks?  Could  results  of 
more  limited  testing  be  used  as  a  screen 
to  develop  whether  or  not  it  is  necessary 
to  test  additional  base  stocks? 

B.  Issues  Related,  to  Required  Testing 

1.  Should  EPA  propose  another  level 
that  would  have  no  production  trigger 
and  would  include  only  the  hen 
subchronic  neurotoxicity  and  a  one- 
generation  reproductive  toxicity  test  for 
those  chemicals  where  economic  impact 
is  severe? 

According  to  information  received  by 
EPA,  some  of  the  aryl  phosphate  base 
stocks  do  not  have  an  aggregate 
production  level  that  EPA  has 
determined  will  adequately  support  the 
required  Level  1  testing  costs.  The  tests 
proposed  in  Level  1  are  based  on  known 
toxicity  for  the  category,  and,  in  some 
instances,  on  toxicity  of  certain 
components  of  the  base  stocks. 

2.  Should  EPA  require  developmental 
neurotoxicity  testing  of  aryl  phosphate 
base  stocks? 

EPA  is  requiring  both  hen  (acute 
delayed  neurotoxicity  and  NTE,  and 
subdm}nic  delayed  neurotoxicity,  if 
triggered)  and  rat  (FOB,  MA,  NP) 
neurotoxicity  studies,  but  is  not 
proposing  to  require  developmental 
neurotoxicity  testing  at  this  time.  EPA's 
Science  Advisory  Panel  recommended 
that  one  criterion  for  requiring  the 
developmental  neurotoxicity  screen  be 
"***  test  substances  that  produce 
neuropathology  in  developing  or  adult 
animals,"  and  another  criterion  be  ***** 
strong  structure-activity  relationships 
with  known  neurotoxicants"  (Ref.  70). 
Should  EPA  propose  a  develppmental 
neurotoxicity  test  requirement  in  a 
subsequent  rulemaking  if  neurotoxicity 
test  results  in  the  rat  are  positive? 

3.  Should  EPA  again  consider 
investigating  whether  some  form  of 
epidemiological  study  is  indicated? 

EPA  did  not  suggest  epidemiological 
neurotoxicity  studies  in  the  ANPR 
because  available  information  suggested 
that  a  valid  cohort  was  too  difficult  to 
identify.  However,  the  Agency  is 
interested  in  determining  if  a  valid 
cohort  may  now  be  identified. 
Epidemiological  studies  of  neurotoxic 
and/or  reproductive  effects  may  be 
warranted  because  of  the  suggestive 
new  toxicity  data  in  these  areas. 

4.  ^ould  EPA  require  tiiat  the 
rainbow  trout  ELS  test  be  expanded  to 
include  histopathological  examination 
specifically  for  cataracts,  bone 
development  and  bone  collagen  deficits 
as  seen  in  Ref.  39,  or  carried  for  a  longer 
post-hatch  period,  e.g.,  6  months,  to 


better  ensure  that  any  such  effects  will 
be  observed? 

EPA  is  proposing  to  extend  the  usual 
90  day  post-hatch  duration  of  the  ELS 
test  in  tiie  trout  to  120  days  post-hatch 
as  a  surrogate  for  a  chronic  fish  test,  for 
which  EPA  has  no  guideline.  Cataracts 
and  reduced  vertebral  collagen  were 
seen  in  long-term  studies  of  at  least  3  to 
4  months  in  trout,  but  not  detected  in  a 
30-day  study  in  minnows,  although 
histological  precursors  were  detected 
(Ref.  39). 

5.  Should  EPA  require  additional 
testing  for  the  ar>'l  phosphate  base 
stocks  to  address  memory  and  other 
neurobehavioral  deficits  if  brain  and 
blood  acetylcholinesterase  inhibition  is 
significant? 

The  proposed  subchronic  toxicity  test 
would  include  tests  for  blood  and  brain 
acetylcholinesterase  (AChE)  inhibition. 
References  cited  in  the  1971  ACGIH 
Documentation  of  the  Threshold  Limit 
Values  reported  significant  decreases  in 
plasma  cholinesterase  in  workers 
exposed  to  TOCP  and  of  red  blood  cell 
cholinesterase  in  workers  exposed  to 
.  TPP,  even  though  the  authors  found  no 
other  effects  (Ref  4).  Of  more  concern,  a 
recent  study  on  an  organophosphate 
pesticide,  diisopropylfiuorophosphate, 
showed  significant  effects  on  short-  and 
long-term  memory,  impaired  matching 
accuracy  and  lengthened  response  times 
at  levels  at  which  the  only  other  effect 
observed  was  depressed  brain  AChE 
(Ref.  11),  and  only  after  extended 
treatment  v^th  the  chemical. 

&  Is  tiiere  a  CBI  problem  if  EPA 
informs  all  manufacturers  of  a  given 
base  stock  substance  that  there  are 
other  manufacturers  of  the  same 
substance  and  who  those  manufacturers 
are,  and  that  an  aggregate  production 
volume  trigger  was  met  for  that 
substance? 

7.  EPA  is  aware  of  the 
Interchangeability  of  some  aryl 
phosphates  for  the  same  end  use.  To 
gain  a  greater  understanding  of  this 
factor  which  plays  a  role  in  the 
evaluations  of  the  economic  impact  of 
this  proposed  rule,  EPA  is  requesting  the 
submission  of  additional  data  relating  to 
interchangeability. 

C.  Other  Issues 

1.  Should  EPA  require  reporting  of 
exposure  and  release  information 
beyond  that  proposed  in  the  test  rule? 

EPA  is  proposing  TSCA  section  8(a) 
PAIR  reporting  for  manufacturers  of  the 
aryl  phosphate  base  stocks  to  enable 
EPA  to  make  better  decisions  on  which 
base  stocks  can  support  the  testing. 
Preliminary  information  indicates  that  a 
great  deal  of  human  exposure  and 
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environmental  release  results  from 
processing  and  use  of  products 
containing  aryl  phosphate  base  stocks, 
suggesting  that  EPA  may  miss  important 
information  by  not  requiring  processors 
to  report. 

2.  EPA  has  defined  three  production- 
level  triggers,  one  at  1  milhon  pounds  for 
potential  unreasonable  risk  findings,  one 
at  5  million  pounds  and  one  at  10  million 
pounds  for  additional  testing.  EPA 
solicits  comment  on  whether  these 
triggers  comport  with  manufacturers' 
ability  to  pay  for  the  level  of  testing.  Is  it 
appropriate  to  use  these  triggers  based 
on  a  high  production/high  exposure 
concern?  If  an  exposure  value  should  be 
included,  what  should  it  be  and  how 
could  EPA  apply  it  as  a  triggering 
mechanism? 


V.  Economic  Analysis  of  Proposed  Rule 

EPA  has  prepared  an  economic 
analysis  of  this  proposed  rule  (Ref.  6). 
The  analysis  estimates  the  costs  of 
conducting  the  proposed  testing  for  each 
of  the  chemicals,  including  both 
laboratory  and  administrative  costs,  and 
evaluates  the  potential  for  economic 
impacts  as  a  result  of  these  test  costs, 
using  a  comparison  between  a 
chemical's  annualized  test  costs  and  its 
annual  revenues. 

The  estimated  total  cost  of  the 
maximum  possible  testing  for  each 
chemical  is  $1,076,988  to  $1,656,638. 

In  order  to  evaluate  the  potential 
economic  impacts  of  the  proposed 
testing,  test  costs  are  annualized  and 
compared  with  annual  revenues  from 
the  chemicals.  The  annualized  test  costs, 
using  a  7  percent  cost  of  capital  over  a 
period  of  15  years  are  $53,974  to  $81,167 
for  Level  1;  for  Levels  1  and  2,  the  costs 
are  $66,681  to  $99,516;  for  all  3  Levels, 
the  costs  are  $118,247  to  $181,890.  The 
costs  of  chemical  analysis  were  not 
estimated  because  no  protocols  were 
identified  for  this  test.  Therefore  these 
costs  may  be  underestimated. 

The  comparison  between  annual  costs 
and  revenues  suggests  that  for  fouc 
chemicals,  the  maximum  test  cost  may 
have  no  significant  adverse  economic 
impacts.  For  the  remaining  chemicals, 
the  test  costs  do  appear  to  pose  some 
potential  for  adverse  economic  impacts. 
Please  refer  to  the  economic  analysis 
contained  in  the  public  record  for  this 
rulemaking  for  more  details  on  test  cost 
estimations  and  the  evaluation  of 
economic  impacts.  EPA's  proposed 
testing  and  standards  devised  to  reduce 
the  impact  of  testing  costs  is  described 
in  Unit  III.A  of  this  preamble  of  this 
notice. 


VI.  Availability  of  Test  Facilities  and 
Personnel 

EPA  has  determined  that  test  facilities 
and  personnel  are  available  to  perform 
the  testing  specified  in  this  proposed 
rule.  (Ref.  8). 

Vn.  Public  Meeting 

If  requests  for  oral  comments  are 
submitted,  as  indicated  in  the  dates 
section.  EPA  will  hold  a  public  meeting 
after  the  close  of  the  public  comment 
period  in  Washington,  DC  Persons 
wishing  to  present  comments  or  attend 
the  meeting  should  call  Mary  Louise 
Hewlett  (202)  260-8162.  The  meetings 
are  open  to  the  public,  but  active 
participation  will  be  limited  to  those 
who  requested  to  comment  and  EPA 
representatives.  Participants  are 
requested  to  submit  copies  of  their 
statements  by  the  meeting  date.  These 
statem^ts  and  a  transcript  of  the 
meeting  will  become  part  of  EPA's 
record  for  rulemaking. 

Vin.  Comments  Containing  Confidential 
Business  Information 

All  comments  wdll  be  placed  in  the 
public  file  unless  they  are  clearly 
labeled  as  Confidential  Business 
Information  (CBI)  when  the  conmients 
are  submitted. 

While  a  part  of  the  record.  CBI 
comments  will  be  treated  in  accordance 
with  40  CFR  part  2.  A  sanitized  version 
of  all  CBI  comments  should  be 
submitted  to  EPA  for  the  public  file. 

It  is  the  responsibility  of  the 
commenter  to  comply  with  40  CFR  part  2 
in  order  that  all  materials  claimed  as 
confidential  may  be  properly  protected. 
This  includes,  but  is  not  limited  to. 
clearly  indicating  on  the  face  of  the 
comment  (as  well  as  on  any  associated 
correspondence)  that  CBI  is  included, 
and  marking  "CONFIDENTLAL".  'TSCA 
CBI"  or  similar  designation  on  the  face 
of  each  document  or  attachment  in  the 
conunent  that  contains  CBI.  Should 
information  be  put  into  the  public  file 
because  of  failure  to  clearly  designate 
its  confidential  status  on  the  face  of  the 
comment,  EPA  will  presume  any  such 
information  that  has  been  in  the  public 
file  for  more  than  30  days  to  be  in  the 
public  domain. 

IX.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking,  (docket  number  OPPTS- 
42038A).  "This  record  contains  the  basic 
information  considered  by  the  Agency  in 
developing  this  proposal  and 
appropriate  Federal  Register  notices. 

This  record  includes  the  following 
information: 


A.  Supporting  documentation 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 

(a)  Notice  containing  the  ITC        •' 
designation  of  the  chemical  category  of 
aryl  phosphates  to  the  Priority  List  (43 
FR 16684.  April  19, 1978). 

(b)  Rule  requiring  TSCA  section  8(a) 
reporting  on  the  chemical  category  of 
aryl  phosphates  (47  FR  26992,  June  22. 
1982). 

(c)  Rule  requiring  TSCA  section  8(d) 
reporting  on  the  chemical  category  of 
aryl  phosphates  (47  FR  38780.  September 
2.1982). 

(d)  TSCA  test  guidelines  cited  as 
proposed  test  standards  for  this  rule.  40 
CFR  parts  796.  797.  and  798. 

(e)  Notice  of  final  rule  on  EPA's  TSCA 
Good  Laboratory  Practice  Standards  (54 
FR  34034.  August  17, 1969). 

(f)  Notice  of  interim  final  rule  on 
single-phase  test  rule  development  and 
exemption  procedures  (50  FR  20652.  May 
17. 1985). 

(g)  Notice  of  final  rule  on  data 
reimbursement  policy  and  procedures 
(48  FR  31786.  July  11. 1983). 

(h)  Advance  notice  of  proposed 
rulemaking  for  aryl  phosphates  (48  FR 
57452,  December  29. 1983). 

(i)  Notice  of  Inventory  Update  Rule 
(51  FR  21447.  June  IZ  1986). 

(j).  Notice  of  Agency's  first  and  second 
proposed  test  rules  (45  FR  48510.  July  18. 
1980  and  46  FR  30300.  June  5. 1981). 

(2)  Communications  before  proposal 
consisting  of: 

(a)  Written  public  comments  and 
letters. 

(b)  Contact  reports  of  telephone 
conversations. 
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X.  CMber  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  EPA 
has  determined  that  this  test  mle  would 
not  be  major  because  it  does  not  meet 
any  of  the  criteria  set  forth  in  section 
1(b)  of  the  Order,  i.e..  it  would  not  have 
an  annual  effect  on  the  economy  of  at 
least  $100  million,  would  not  cause  a 
major  increase  in  prices,  and  would  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises. 

This  proposed  regulation  was 
submitted  to  the  Of^ce  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
written  comments  from  OMB  to  EPA, 
and  any  EPA  response  to  those 
comments,  are  included  in  this  record. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq..  Pub.  L  96-354, 
September  19. 1980).  EPA  is  pertifying 
that  this  test  rule,  if  promulgated,  would 
not  have  a  signiBcant  impact  on  a 
substantial  number  of  small  businesses 
because:  (1)  There  are  only  a  small 
number  of  known  small  manufacturers, 
(2)  any  small  processors  are  not 
expected  to  perform  testing  themselves 
or  to  participate  in  the  organization  of 
the  testing  effort.  (3)  they  will 
experience  only  very  minor  cost  in 
securing  exemption  from  testing 
requirements,  and  (4)  they  are  unlikely 
to  be  affected  by  reimbursement 
requirements. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq..  and  has  assigned 
OMB  control  number  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  14.174  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  total  public  reporting  burden  is 
estimated  to  be  170.088  hours  for  all. 

Send  comments  regarding  the  burden 
estimates  for  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401 M  St..  SVi/..  Washington  DC 
20460;  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (2070-0033).  Washington.  DC 
20503.  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Parts  704  and 
799 

Chemicals.  Chemical  fate.  Chemical 
export.  Environmental  effects, 
Environmental  protection.  Hazardous 
substances.  Health,  Laboratories. 
Recordkeeping  and  reporting 
requirements,  Testing.  Incorporation  by 
Reference 

Dated:  December  28. 1991. 

Victor  |.  KimiB, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Chapter  I  be  amended  as  follows: 
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1.  In  part  704: 
PART  704-{  AMENDED] 

a.  The  authority  citation  for  Part  704 
would  continue  to  read  as  follows: 

Authuity:  15  U.S.C.  2607 

b.  By  adding  §  704.32  to  read  as 
follows: 

§704.32    Aryl  Pttotphatt  BaM  Stocks. 

(a)  Subslances  for  which  reporting  is 
required.  The  chemical  substances  for 
which  reporting  is  required  imder  this 
rule  consist  of  the  category  of  aryl 
phosphate  base  stocks,  as  defined  in 

S  799.700  of  this  chapter,  that  are  now 
listed  on,  or  in  the  futiu-e  are  added  to, 
the  public  or  confidential  portions  of  the 
TSCA  Inventory  of  Chemical 
Substances  maintained  by  EPA  under 
TSCA  section  8(b)  at  any  time  after  the 
effective  date  of  the  final  rule.  New 
chemical  substances  meeting  this 
definition  shall  also  be  subject  to  this 
section  once  entered  into  the  TSCA 
Inventory  of  Chemical  Substances. 

(b)  Persons  who  must  report.  The 
following  persons,  unless  exempt  as 
provided  in  S  704.5,  are  subject  to  the 
reporting  requirements  of  this  rule;  a 
person  may  be  required  to  report  more 
than  once  under  this  section.  Those 
persons  who  are  small  manufacturers  as 
defined  in  S  704.3  are  also  required  to 
report. 

(1)  Initial  reporting.  Persons  who 
manufacture  or  import  any  substance 
identified  in  paragraph  (a)  of  this  section 
for  commercial  purposes  during  the 
person's  latest  complete  corporate  fiscal 
year  prior  to  (the  elective  date  of  the 
final  rule]  are  required  to  report. 

(2)  Subsequent  reporting.  Persons  who 
manufacture  or  import  any  substance 
identified  in  paragraph  (a)  of  this  section 
for  commercial  purposes  after  (the  ' 
effective  date  of  the  final  rule)  are 
required  to  report.  The  persons 
described  in  this  paragraph  (b)(2) 
include  persons  who  report  initially  in 
response  to  paragraph  (b)(1)  of  this 
section  and  persons  who  commence  the 
manufacttire  or  importation  of  any 
substance  identified  in  paragraph  (a)  of 
this  section  after  (the  effective  date  of 
the  final  rule). 

(c)  When  to  report— {1)  Initial 
reporting.  Persons  described  in 
paragraph  (b)(1)  of  this  section  must 
submit  an  initial  report  within  60  days  of 
(the  effective  date  of  the  final  rule). 

(2)  Subsequent  reporting.  Persons 
described  in  paragraph  (b)(2]  of  this 
section  must  submit  a  report  within  60 
days  of  the  completion  of  each  corporate 
fiscal  year  during  which  they 
manufacture  or  import  any  substance 
identified  in  paragraph  (a)  of  this 


section.  Persons  shall  submit  a  separate 
report  for  each  corporate  fiscal  year  in 
which  they  are  subject  to  this  section. 

(3)  Duplicative  reporting.  Persons 
reporting  under  this  section  are  exempt, 
pursuant  to  S  710.35  of  this  chapter,  from 
duplicative  reporting  for  the  Inventory 
Update  Rule. 

(d)  What  information  to  report.  All 
persons  subject  to  this  section  shall 
report  the  following  information  to  EPA: 

(1)  Company  name  and  headquarters 
address. 

(2)  Name,  address,  and  telephone 
number  (including  area  code)  of  the 
company's  principal  technical  contact. 

(3)  Hie  chemical  name  and  Chemical 
Abstracts  Service  Registry  Number 
(CAS  number)  of  each  chemical 
substance  identified  in  paragraph  (a)  of 
this  section  manufactured  or  imported 
during  the  latest  complete  corporate 
fiscal  year. 

(4)  The  quantity  (in  pounds)  of  each 
such  substance  manufactured  or 
imported  during  the  latest  complete 
corporate  fiscal  year. 

(5)  A  cross  reference  to  any  letter  of 
intent  to  test  that  has  been  submitted  for 
that  substance  under  40  CFR  799.700(d). 

(e)  Where  to  send  reports.  Reports 
must  be  submitted  to  the  U.S. 
Environmental  Protection  Agency. 
TSCA  Document  Processing  Center  (TS- 
790),  Rm.  L-lOO,  Office  of  Pollution 
Prevention  and  Toxics,  401 M  St.,  SW.. 
Washington,  DC  20460,  Attn:  TSCA 
section  4,  Aryl  phosphates. 

2.  In  Part  799: 

PART  79»-(AMENDeD] 

a.  The  authority  citation  for  part  799 
would  continue  to  read  as  follows: 
AUTHoarrv:  15  U.S.C.  2603,  2611.  2625. 

2.  By  adding  (  799.700  to  read  as 
follows: 


S7M.700    Ary(  ptiotplMts  bass  stocks. 

(a)  Scope  and  purpose.  This  section 
requires  persons  who  manufacture, 
import,  or  process  a  chemical  substance 
in  the  "aryl  phosphate  base  stocks" 
chemical  category  to  conduct  chemical 
analysis  and  testing  for  health  effects, 
environmental  effects,  and  chemical  fate 
of  the  substance.  The  extent  of  testing 
for  an  individual  aryl  phosphate  base 
stock  depends  upon  its  aggregate  annual 
production  volume.  The  testing 
requirements  are  divided  into  two 
stages.  Stage  one,  which  is  required  of 
all  manufacturers,  importers,  and 
processors,  involves  chemical  analysis 
that  will  determine  the  chemical  identity 
of  the  base  stocks  produced  during  the 
period  this  rule  is  in  effect.  Stage  two, 
which  is  subdivided  into  three  levels 
triggered  by  production  volimie, 


involves  testing  for  health  and 
environmental  effects,  and  chemical 
fate. 

(1)  Stage  one.  (i)  All  persons  who 
manufacture,  import,  or  process,  or 
intend  to  manufacture,  import,  or 
process  a  particular  aryl  phosphate  base 
stock  will  be  responsible  for  conducting 
chemical  analysis  of  that  substance 
pursuant  to  paragraph  (e)  of  this  section, 
(ii)  From  the  results  of  these  analyses, 
EPA  will  determine  whether  two  or 
more  chemicals  are  equivalent  and 
whether  further  tests  can  be  jointly 
sponsored.  For  purposes  of  this  section, 
base  stocks  with  greater  than  2  percent 
variation  in  a  single  component  (0.1 
percent  for  TOCP)  will  be  considered 
different  base  stocks.  As  provided  in 
paragraph  (d)(3)  of  this  section  affected 
persons  will  be  notified  of  such 
decisions  by  certified  mail. 

(2)  Stage  two—{\)  Level  1.  When  the 
aggregate  annual  production  volume  for 
all  manufactures  and  importers  of  a 
particular  aryl  phosphate  base  stock  is, 
or  reaches,  1  million  pounds,  all  persons 
who  manufacture,  import  or  process 
that  substance  will  be  responsible  for 
conducting  the  following  testing  of  the 
substance  pursuant  to  paragraphs 
(g)(l)(ii).  (h)(2)(i)(B)  and  (h)(3)(i)  of  this 
section:  a  120-day  post-hatch  rainbow 
trout  early  life  stage  (ELS)  test,  three 
hen  neurotoxicity  assays,  and  a  two- 
generation  reproductive  effects  study. 

(ii)  Level  2.  When  the  aggregate 
annual  production  volume  for  all 
manufactiu^rs  and  importers  of  an  aryl 
phosphate  base  stock  substance  is,  or 
reaches,  5  million  pounds,  all  persons 
who  manufacture,  import,  or  process 
that  substance  will  be  responsible  for 
conducting  the  following  testing  of  the 
substance  pursuant  to  paragraphs  (f)(1). 
(g)(l)(i)  (g)(l)(ii).  (h)(1).  (h)(2)(i)(B).  and 
(h)(3)(i)  of  this  section:  all  Level  1  testing 
plus  anaerobic  biodegradation,  chronic 
Daphnia,  and  subchronic  toxicity 
studies. 

(iii)  Levels.  When  the  aggregate 
annual  production  volume  for  all 
manufacturers  and  importers  of  an  aryl 
phosphate  base  stock  substance  is,  or 
reaches,  10  million  pounds,  all  persons 
who  manufacture,  import,  or  process 
that  substance  will  be  responsible  for 
conducting  die  following  testing  of  the 
substance  pursuant  to  paragraphs  (f), 
(g),  and  (h)  of  this  section:  all  Level  1 
and  Level  2  testing  plus  aerobic 
biodegradation,  a  microcosm  ecosystem 
test,  apd  developmental  toxicity  studies, 
and  the  subchronic  rat  neurotoxicity 
battery. 

(b)  Definitions.  In  addition  to  the 
definitions  in  section  3  of  TSCA  and  the 
definitions  of  i  790.3  of  this  chapter,  the 
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following  definition  abo  applies  to  this 
section. 

(1)  "Aryl  phosphate  base  stocks"  are 
phosphate  esters  or  combination  of 
esters  resulting  from  the  reaction  of  a 
phenol,  mixtures  of  phenols,  or  a 
combination  of  alkyl-substituted 
phenols  or,  in  some  cases,  phenols  plus 
an  alcohol,  with  phosphorus  oxychloride 
(POCI3)  or  other  phosphoric  acid 
derivatives.  This  definition  includes 
triaryl  and  mixed  aryl/alkyl  esters 
(where  one  or  two  of  the  three  ester 
groups  are  alkyl).  1 

(2)  [Reserved]  I 

(c)  Identification  of  test  substance.  (1) 
This  section  appUes  to  any  diemical 
substance  within  the  aryl  phosphate 
base  stock  category.  The  chemical 
substances  in  this  category  listed  on  the 
TSCA  section  8(b)  public  inventory  are 
identifled  in  this  paragraph.  Any  aryl 
phosphate  base  stock  substance  that 
meets  the  category  definition  in 
paragraph  (b)(1)  of  this  section  shall  be 
tested  in  accordemce  with  this  section. 
Base  stocks  differing  from  one  another 
by  more  than  2  percent  in  a  single 
component  (0.1  percent  for  TOCP)  shaU 
be  considered  different  base  stocks  for 
purposes  of  this  rule. 

(2)  This  section  also  applies  to  any 
new  chemical  substance  within  the  aryl 
phosphate  base  stock  substance 
category.  Persons  subject  to  this  section 
by  virtue  of  their  intention  to 
manufacture  or  import  a  new  chemical 
substance  in  the  category  of  aryl 
phosphate  base  stock  substances  must 
comply  with  this  section  before 
submitting  a  premanufacture 
notification  (PMN)  under  TSCA  section 
5(a)  forauch  substance. 

(3)  The  following  currently 
manufactured  base  stock  substances 
meet  the  category  definition  and  shall 
be  tested: 

(i)  terf-butylphenyl  diphenyl 
phosphate  (CAS  No.  56803-37-3).  or 
isobutylenated  phenol,  phosphate  (3:1) 
(CAS  No.  68937-40-6)  (based  on  a  1:3 
mol  ratio  isobutylene  to  phenol). 

(ii)  bis-(.'ert-butylphenyl)  phenyl 
phosphate  (CAS  No.  65652-41-7).  or 
isobutylenated  phenol,  phosphate  (3:1) 
(CAS  No.  68937-40-6)  (based  on  a  2:3 
mol  ratio  isobutylene  to  phenol). 

(iii)  tris-(te7^-Butylphenyl]  phosphate 
(CAS  No.  78-33-1),  or  isobutylenated 
phenol,  phosphate  (CAS  No.  68937-40-6) 
(based  on  a  1:1  mol  ratio  isobutylene  to 
phenol). 

(iv)  Di-n-butyl  phenyl  phosphate  (CAS 
No.  2528-36-1). 

(v)  2-ethylhexyl  diphenyl  phosphate 
(CAS  No.  1241-94-7). 

(vi)  Isodecyl  diphenyl  phosphate  (CAS 
No.  29761-21-5). 
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(vii)  bopropylphenyl  diphenyl 
phosphate  (CAS  No.  28108-09-8).  or 
phenol,  isopropylated.  phosphate  (3:1) 
(CAS  No.  66937-41-7)  (based  on  a  1:3 
mol  ratio  propylene  to  phenol). 

(viii)  bis-(Isopropylphenyl)  phenyl 
phosphate  (CAS  No.  28109-00-4).  or 
phenol,  isopropylated,  phosphate  (3:1) 
(CAS  No.  68937-41-7)  (based  on  a  2:3 
mol  ratio  propylene  to  phenol). 

(ix)  tris-(Isopropylphenyl)  phosphate 
or  phenol,  isopropylated.  phosphate  (3:1) 
(CAS  No.  68937-41-7)  (based  on  a  1:1 
mol  ratio  propylene  to  phenol). 

(x)  Tricresyl  phosphate  (CAS  No. 
1330-78-5).  or  tar  acids,  cresylic  phenyl 
phosphate  (CAS  No.  68952-35-2) 

(xi)  Triphenyl  phosphate  (CAS  No. 
115-66-6). 

(xii)  Trixylyl  phosphate  (CAS  No. 
25155-23-1),  or  tar  acids,  cresylic  0-8 
rich,  phenyl  phosphate  (CAS  No.  68952- 
33-6). 

(d)  Persons  required  to  submit  study 
plans,  conduct  tests,  submit  data,  and 
the  EPA  notification  plan — (1)  Chemical 
analysis.  All  persons  who  manufacture 
(including  persons  who  import)  or 
process  or  intend  to  manufacture  or 
process  any  aryl  phosphate  base  stock 
substance  that  meets  the  definition  in 
paragraph  (b)(1)  of  this  section 
including,  but  not  limited  to.  those  listed 
in  paragraph  (c)(3]  of  this  section,  from 
the  effective  date  of  this  section  to  the 
end  of  the  reimbursement  period,  are 
subject  to  chemical  analysis  testing  and 
shall  submit  letters  of  intent  to  test, 
submit  study  plans,  conduct  tests  and 
submit  data  as  described  in  this  section, 
subpart  A  of  this  part,  and  parts  790  and 
792  of  this  chapter  for  single-phase 
rulemaking. 

(2)  Chemical  fate,  environmental 
effects  and  health  effects  tests.  All 
persons  who  manufacture,  import  or 
process,  or  intend  to  manufactiire. 
import  or  process  any  aryl  phosphate 
base  stock  substance  that  meets  the 
definition  in  paragraph  (b)  of  this 
section,  from  the  effective  date  of  this 
section  to  the  end  of  the  reimbursement 
period,  shall  submit  letters  of  intent  to 
test,  submit  study  plana,  conduct  tests 
and  submit  data  as  described  in  this     - 
section,  subpart  A  of  this  part,  and  parts 
790  and  792  of  this  chapter  for  single- 
phase  rule-making. 

(e)  Chemical  analysis — (1)  Required 
testing.  GC/MS  analysis  shall  be 
performed  on  every  aryl  phosphate  base 
stock  substance.  The  provisions  of 
§  792.105(a)  of  this  chapter  require  that 
for  each  study  done  under  Good 
Laboratory  Practice  Standards,  the 
identity,  strength,  purity  and 
composition  stability  shall  be 
determined  for  each  batch  and  shall  be 
documented  before  the  initiation  of  the 


study.  Any  individual  aryl  phosphate 
positional  isomer,  except  tri-ortho-cresyl 
phosphate  (TOCP).  or  any  other 
substance  present  in  a  base  stock,  must 
be  identified  and  quantitated  if  present 
at  a  concentration  of  1  percent  or 
greater;  quantitation  is  required  to  ±0.5 
percent.  TOCP  shall  be  quantitated.  at 
±0.05  percent,  unless  present  at  less 
.  than  0.10  percent 

(2)  Reporting  requirements.  Chemical    ■ 
analysis  shall  be  completed  and  the 
final  report  submitted  to  EPA  no  later 
than  6  months  after  the  effective  date  of 
this  test  rule  or,  for  new  chemicals,  with 
the  Premanufacture  Notification  under 
TSCA  section  5(a]. 

(3)  EPA  notification  of  manufacturers. 
The  Agency  will  notify  manufacturers    . 
by  certified  mail  if  their  chemical  is 
equivalent  to  another  manufacturer's 
and  costs  may  be  shared,  or  if  they  are 
required  to  begin  additional  testing 
under  this  test  rule  without  co-sponsors. 
The  notification  will  also  include  for 
each  manufacturer  the  level  of  testing 
that  should  begin  for  the  specific  aryl 
phosphate  base  stock  substance  and 
will  specify  which  of  any  equivalent 
substances  must  be  tested. 

(f)  Chemical  fate— [i]  Required 
testing — (i)  Anaerobic  biodegradation 
testing  shall  be  performed  in  accordance 
with  {  796.3140  of  this  chapter  upon 
receipt  of  EPA's  written  notification  to 
manufacturers,  pursuant  to  paragraph 
(e)(3)  of  this  section,  of  a  particular  aryl 
phosphate  base  stock  substance  that 
EPA  has  determined  that  the  aggregate 
annual  production  volume  of  that 
substance  equals  or  exceeds  5  million 
pounds. 

(ii)  Aerobic  biodegradation  testing 
shall  be  conducted  using  clean 
freshwater  sediments  in  accordance 
with  the  method  described  in  an  article 
by  Bourquin  (1977)  entitled  "An 
Artificial  Microbial  Ecosystem  for 
Determining  Effects  and  Fate  of 
Toxicants  in  a  Salt-Marsh 
Environment",  published  in 
Developments  in  Industrial 
Microbiology,  vol.  18.  Chapter  11, 1977, 
which  is  incorporated  by  reference.  A 
copy  of  this  material  incorporated  by 
reference  is  available  in  the  TSCA 
Public  Reading  Room.  Rm.  NE-G004, 401 
M  St..  SW..  Washington,  DC  20460.  This 
material  is  also  available  for  inspection 
at  the  Office  of  the  Federal  Register,  Rm. 
8401. 1100  L  St.,  NW..  Washington.  DC 
20408.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register-in  accordance  with  5 
U.S.C.  552(a)  and  1 CFR  part  51.  This 
method  is  incorporated  as  it  exists  on 
the  effective  date  of  this  section  and 
notice  of  any  change  to  the  method  will 
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be  published  in  the  Federal  Register. 

The  aerobic  biodegradation  test  is 
required  upon  receipt  of  EPA's  written 
notification  to  manufacturers,  pursuant 
to  paragraph  (e)(3)  of  this  section,  of  a 
particular  aryl  phosphate  base  stock 
substance  that  EPA  has  determined  that 
the  aggregate  annual  production  volume 
of  that  substance  equals  or  exceeds  10 
miUion  pounds. 

(2)  Reporting  requirements,  (i)  Each 
chemical  fate  test  shall  be  completed 
and  the  final  report  submitted  to  EPA 
within  12  months  after  receipt  of  EPA's 
written  notification  that  the  anaerobic 
biodegradation  or  the  aerobic 
biodegradation  testing  must  be  initiated. 

(ii]  Progress  reports  shall  be  submitted 
to  EPA  at  6-month  intervals,  beginning  6 
months  after  receipt  of  EPA's  written 
notiHcation  that  testing  must  be  initiated, 
until  submission  of  the  fmal  report. 

(g)  Environmental  effects — (1) 
Required  testing^i)  Daphnid  chronic 
toxicity  test.  The  chronic  test  for 
Daphnia  shall  be  performed  according  to 
§  797.1350  of  this  chapter  upon  receipt  of 
EPA's  written  notiflcation  to  ' 
manufacturers,  pursuant  to  paragraph 
(e)(3]  of  this  section,of  a  particular  aryl 
phosphate  base  stock  substance  that 
EPA  has  determined  that  the  aggregate 
annual  production  volume  of  that 
substance  equals  or  exceeds  5  million 
pounds. 

(ii)  Fish  ELS  toxicity  test.  (A)  The  ELS 
test  for  aquatic  toxicity  in  the  rainbow 
trout  shall  be  performed  according  to 
§  797.1600  of  this  chapter,  except  the 
provisions  of  paragraph  of 
S  797.1600{c)(l)(i).  upon  receipt  of  EPA's 
written  notification  to  manufacturers, 
pursuant  to  paragraph  (e)(3)  of  this 
section,  of  a  particular  aryl  phosphate 
base  stock  substance  that  EPA  has 
determined  that  the  aggregate  annual 
production  volume  of  that  substance 
equals  or  exceeds  1  million  pounds.' 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[1]  The  test  terminates  following  120 
days  of  post-hatch  exposure  (for  an 
approximate  total  exposure  period  of 
150  days). 

(2)  [Reserved] 

(iii)  Generic  freshwater  microcosm 
test.  The  generic  freshwater  microcosm 
test  shall  be  performed  according  to 
proposed  S  797.3050  (52  FR  36344. 
September  28, 1987)  upon  receipt  of 
EPA's  written  notification  to 
manufacturers,  pursuant  to  paragraph 
(e](3]  of  this  section,  of  a  particular  aryl 
phosphate  base  stock  substance  that 
EPA  has  determined  that  the  aggregate 
annual  production  volume  of  that 
substance  equals  or  exceeds  10  million 
pounds. 


[2]  Reporting  requirements,  (i)  The 
Daphnid  chronic  toxicity  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  12  months  after  receipt  of 
EPA's  written  notification  that  testing 
must  be  initiated. 

(ii)  The  fish  ELS  test  in  the  rainbow 
trout  shall  be  completed  and  the  final 
report  submitted  to  EPA  18  months  after 
receipt  of  EPA's  written  notification  that 
testing  must  be  initiated. 

(iii)  The  generic  freshwater  microcosm 
test  shall  be  completed  and  the  final 
report  submitted  to  EPA  24  mopths  after 
receipt  of  EPA's  written  notification  that 
testing  must  be  initiated. 

(iv)  Progress  reports  shall  be 
submitted  to  EPA  at  O-month  intervals, 
beginning  6  months  after  receipt  of 
EPA's  written  notification  that  testing 
must  be  initiated  until  submission  of  the 
final  report. 

(h)  Health  effects — (1)  Subchronic 
toxicity — (i)  Required  testing.  (A)  Oral 
toxicity  testing  in  the  Sprague-Dawley 
rat  shall  be  performed  by  gavage  in 
accordance  with  §  798.2650  of  this 
chapter,  except  the  provisions  of 
S  798.2650(e)(9)(i)(B),  upon  receipt  of 
EPA's  written  notification  to 
manufacturers,  pursuant  to  paragraph 
(e)(3]  of  this  section,  of  a  particular  aryl 
phosphate  base  stock  substance  that 
EPA  has  determined  that  the  aggregate 
annual  production  volume  of  that 
substance  equals  or  exceeds  5  million 
pounds. 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

fl]  Blood  acetylcholinesterase  activity 
sltall  be  determined  pre-dosing,  and 
blood  and  brain  acetylcholinesterase 
activity  at  termination. 

(2)  (Reserved] 

(ii)  Reporting  requirements — (A) 
Subchronic  toxicity  testing  shall  be 
completed  and  a  Hnal  report  submitted 
to  EPA  within  18  months  after  receipt  of 
EPA's  written  notiflcation  that  testing 
must  be  initiated. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  at  6-month  intervals,  beginning  6 
months  after  receipt  of  EPA's  written 
notiflcation  that  testing  must  be  initiated 
imtil  submission  of  the  flnal  report. 

(2)  Neurotoxicity — (i)  Required 
testing.  (A)  Gavage  neurotoxicity  testing 
in  the  Sprague-Dawley  rat  shall  be 
performed  according  to  S  S  798.6050, 
798.6200  and  798.6400  of  this  chapter 
upon  receipt  of  EPA's  written 
notiflcation  to  manufacturers  of  a 
particular  aryl  phosphate  base  stock 
substance  that  EPA  has  determined  that 
the  aggregate  annual  production  volume 
of  that  substance  equals  or  exceeds  10 
million  pounds  (see  paragraph  (e)(3)  of 
this  section).  Tests  conducted  according 
to  5  798.6050  and  S  798.6200  of  this 


chapter  shall  be  both  acute  and 
subchronic.  The  test  conducted 
according  to  §  798.6400  of  this  chapter 
shall  be  subchronic.  The  acute  studies 
according  to  S  798.6050  and  S  798.6200  of 
this  chapter  may  be  incorporated  into 
the  subchronic  neurotoxicity  tests.  The 
subchronic  neurotoxicity  tests  may  be 
combined  with  the  testing  required  by 
paragraph  (h)(l)(i)  of  this  section  If  the 
test  protocol  allows.  The  cited 
guidelines  provide  standard  information 
for  these  procedures. 

(B)  Gavage  neurotoxicity  testing  in  the 
hen  shall  be  performed  according  to 
S  S  798.6450,  798.6540,  and  798.6560  of 
this  chapter  upon  receipt  of  EPA's 
written  notification  to  manufacturers  of 
a  particular  aryl  phosphate  base  stock 
substance  that  EPA  ha^  determined  that 
the  aggregate  annual  production  volume  ^  x. 
of  that  substance  equals  or  exceeds  1       ^ : 
million  pounds  (see  paragraph  (e)(3)  of 
this  section).  Testing  according  to 
§  798.6450  of  this  chapter  shall  be 
performed  in  conjunction  with 
§  798.6540  of  this  chapter.  However,  if 
results  for  a  substance  tested  according 
to  §  798.6540  and  S  798.6450  of  this 
chapter  are  negative,  then  testing 
according  to  §  798.6560  of  this  chapter 
need  not  be  conducted  on  that 
substance. 

(ii)  Reporting  requirements — (A)  Rat 
neurotoxicity  studies  shall  be  completed 
and  the  final  reports  submitted  to  EPA 
within  18  months  after  receipt  of  EPA's 
written  notiflcation  that  testing  must  be 
initiated  until  submission  of  the  flnal 
report. 

(B)  The  hen  neurotoxicity  studies 
pursuant  to  S  798.6450  and  S  798.6540  of 
this  chapter  shall  be  completed  and  flnal 
reports  submitted  to  EPA  within  6 
months  after  receipt  of  EPA's  written 
notification  that  testing  must  be 
initiated.  If  the  subchronic  study, 
S  798.6560  of  this  chapter  as  specifled  in 
paragraph  (g)(2)(i)(B]  of  this  section,  is 
necessary,  the  final  reporting  date  will 
be  18  months  after  receipt  of  EPA's 
written  notification  that  testing  must  be 
initiated. 

(iii)  Progress  reports  shall  be 
submitted  to  EPA  at  6-month  intervals, 
beginning  6  months  after  receipt  of 
EPA's  written  notification  that  testing 
must  be  initiated  until  submission  of  the 
final  report. 

(3)  Reproduction  and  fertility— {i)  y 

Required  testing.  (A)  Reproduction  and 
fertility  testing  shall  be  performed  by 
gavage  in  the  Sprague-Dawley  rat 
accoiding  to  S  798.4700  of  this  chapter, 
except  the  provisions  of  paragraphs 
(c)(7)(i),  (c)(8)(ii),  (c)(9)(i)  and  (c)(9)(iii) 
of  S  798.4700,  upon  receipt  of  EPA's 
written  notiflcation  to  manufacturers. 
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pursuant  to  paragraph  (e)(3)  of  this 
section,  of  a  particular  aryl  phosphate 
base  stock  substance  that  EPA  has 
determined  that  the  aggregate  annual 
production  volume  of  that  substance 
equals  or  exceeds  1  million  pounds. 

(B)  For  the  purposes  of  this  rule,  the 
following  provisions  apply: 

(;)  Data  on  female  cyclicity  in  P  and 
Fi  females  over  the  last  3  weeks  prior  to 
mating  shall  be  described.  The  method 
of  SacUeir  (1979),  found  under  paragraph 
(i)(6)  of  this  section,  or  an  equivalent 
method  may  be  used.  Data  shall  be 
provided  on  whether  the  animal  is 
cycling  and  the  cycle  length.  P  and  Fi 
females  shall  continue  to  be  exposed  to 
the  test  substance  through  the  3  weeks 
prior  to  mating.  The  ovary  shall  be 
serially  sectioned  with  a  suHicient 
number  of  sections  examined  to 
adequately  detail  oocyte  and  follicular 
morphology.  The  methods  of  Mattison 
and  Thorgierson  (1979)  found  under 
paragraph  (i)(3)  of  this  section  and 
Pederson  and  Peters  (1988)  found  under 
paragraph  (i](4]  of  this  section  or  their 
equivalent  provide  guidance.  The 
strategy  for  sectioning  and  evaluation  is 
left  to  the  discretion  of  the  investigator, 
but  shall  be  described  in  detail  in  the 
test  protocol  and  Tmal  report. 

(2)  Measurements  of  homogenization- 
resistant  spermatid  count,  caudal 
epididymal  sperm  density  and  motility 
will  be  provided.  Assessments  of 
motility  include  quantification  of 
progressively  motile  and  immotile 
sperm,  and  techniques  that  utilize  video 
recording  of  the  samples,  as  well  as 
objective  measurement  of  the  motility 
parameters.  Guidance  for  assessing 
motility  is  provided  by  Linder  et  al. 
(1966)  found  under  paragraph  (i)(2)  of 
this  section,  and  IGinefelter  et  al.  (1991) 
found  under  paragraph  (i)(l)  of  this 
section,  or  their  equivalent. 

[3]  Weights  of  the  testes,  epididymes 
(total  and  cauda),  pituitary,  seminal 
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vesicles  (with  coagulating  glands), 
prostate,  ovary  and  uterus  shall  be 
recorded  at  the  time  of  sacrifice  of  the  P 
and  Fi  animals.  Histopathologj'  of  the 
testes  shall  be  conducted  on  the  P  and 
Ft  males  at  the  time  of  sacrifice. 
Particular  attention  shall  be  directed 
toward  achieving  satisfactory  quality 
from  fixation  and  embedding,  and 
preparations  shall  follow  the 
recommendations  of  Russell  et  al.  (1990) 
found  under  paragraph  (i)(5)  of  this 
section,  or  an  equivalent.  Histologic 
analyses  shall  include  evaluations  of  the 
spermatogenic  cycle,  i.e.,  the  presence 
and  integrity  of  the  14  cell  stages.  These 
evaluations  follow  the  guidance 
provided  by  Russell  et  al.  (1990)  found 
under  paragraph  (i)(5)  of  this  section,  or 
an  equivalent. 

(ii)  Reporting  requirements — (A)  The 
reproductive  and  fertility  studies  shall 
be  completed  and  final  reports  received 
by  the  EPA  24  months  after  receipt  of 
EPA's  written  notification  that  testing 
must  be  initiated. 

(B]  Progress  reports  shall  be  submitted 
to  EPA  at  6-month  intervals,  begiiming  6 
months  after  receipt  of  EPA's  written 
notification  that  testing  must  be  initiated 
until  submission  of  the  Hnal  report 

(4)  Developmental  toxicity — (i) 
Required  testing.  Developmental 
toxicity  studies  shall  be  performed  by 
gavage  in  the  rat  and  rabbit  according  to 
§  798.4900  of  this  chapter  upon  receipt  of 
EPA's  written  notiBcation  to 
manufacturers,  pursuant  to  paragraph 
(e)(3)  of  this  section,  of  a  particular  aryl 
phosphate  base  stock  substance  that 
FJ>A  has  determined  that  the  aggregate 
annual  production  volume  of  that 
substance  equals  or  exceeds  10  million 
pounds. 

(ii)  Reporting  requirements — (A)  The 
developmental  toxicity  studies  shall  be 
completed  and  final  reports  submitted  to 
EPA  within  12  months  after  receipt  of 


EPA's  written  notification  that  testing 
must  be  initiated. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  at  6-month  intervals,  beginning  6 
months  after  receipt  of  EPA's  written 
notification  that  testing  must  be  initiated 
until  submission  of  the  final  report 

(i)  References.  For  additional 
background  information,  the  following 
references  should  be  consulted.   - 

(1)  Klinefelter.  G.R..  Gray,  L.E..  Jr.  and  JJD. 
Suarez.  "The  method  of  sperm  collection 
significantly  influences  sperm  motion 
parameters  following  ethane 

-ilimethanesulfonate  administration  in  the 
rat."  Reproductive  Toxicology.  5:3»-45  (1991).  , 

(2)  Linder.  R.E.,  Strader,  LP.  and  WJC. 
McQroy.  "Measurement  of  epididymes  sperm 
motility  as  a  test  variable  in  the  rat."  Bulletin 
of  Environmental  Contaminant  Toxicology, 
36:317-^24  (1086). 

(3]  Mattison.  D.R.  and  Thorgeirsson.  S.S. 
"Ovarian  aryl  hydrocarbon  hydroxylase 
activity  and  primordial  oocyte  toxicity  of 
polycyclic  aromatic  hydrocarbons  in  mice." 
Cancer  Research.  3ft3471-3475  (1970). 

(4)  Pederson.  T.  and  Peters,  H.  "Proposal 
for  dassification  of  oocytes  and  foUides  in 
the  mouse  ovary."  Journal  of  Reproduction 
and  Fertility.  17:555-557  (1968). 

(5)  Russell,  LD.,  R.A.  Ettlin.  Sinha  Hikim. 
A.P.  and  E.D.  Clegg.  "Histological  and 
histopathologic  evaluation  of  the  testis." 
Cache  River  Press:  Clearwater.  FL  (1990). 

(6)  Sadleir,  R.M.F.S.  "Cycles  and 
seasons."  In:  Reproduction  in  Mammals: 
I.  Germ  Cells  and  Fertilization,  Austin, 
C.R.  and  R.V.  Short,  eds.  Cambridge 
Press:  New  York.  NY  (1979). 

(j)  Effective  date.  (1)  The  effective 
date  of  the  final  rule  will  be  (insert  date 
44  days  after  date  of  publication  of  final 
rule  in  the  Federal  Re^er). 

(2)  The  guidelines  dted  in  this  section 
are  referenced  here  as  they  exist  on 
(insert  effective  date  of  the  final  rule). 
(Information  collection  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  number  2070-0033.) 

[FR  Doc  92-1200  Filed  1-16-92  8:45  am] 
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[Docket  No.  R-92-1S20:  FR-2897-1-02] 

RIN  2577-AA89 


Public  Housing  Management 
Assessment  Program 


agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

ACTION:  Interim  rule. 

summary:  This  rule  establishes  the 
Public  Housing  Management 
Assessment  Program  (PHMAP)  in 
accordance  with  section  502  of  the 
National  Affordable  Housing  Act 
(approved  November  28, 1990,  Public 
Law  101-625,  hereinafter.  NAHA)  as 
amended  by  the  Departments  of 
Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act.  1992 
(approved  October  28, 1991,  Public  Law 
102-139.  hereinafter,  92  App.  Act). 
PHMAP  doe's  not  apply  to  Indian 
Housing  Authorities,  nor  to  the  Family 
Self  Sufficiency  Program  authorized 
under  section  23.  PHMAP  provides 
policies  and  procedures  for  the 
Department's  use  in  identifying  public 
housing  agency  (PHA)  management 
capabilities  and  deficiencies,  and  allows 
HUD  Field  Offices  to  practice 


accountability  monitoring  and  risk 
management.  PHMAP  also  establishes 
procedures  for  memoranda  of  agreement 
between  HUD  and  troubled  agencies 
and  agencies  troubled  with  respect  to 
the  program  under  section  14  that  set 
forth  targets,  strategies,  incentives  and 
sanctions  for  improving  performance. 
Procedures  to  follow  with  respect  to 
housing  administered  by  PHAs  that 
substantially  default  on  their 
management  responsibilities  are 
included  in  PHMAP. 

DATES:  Effective  date:  February  18. 1992. 
Comment  due  date:  May  18. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Casimir  R.  Bonkowski,  Director.  Office 
of  Management  and  Policy,  Office  of 
Public  and  Indian  Housing.  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410,  telephone  (202)  708-0440.  A 
telecommunications  device  for  hearing 
or  speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  numbers.) 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
above  address. 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  OfHce  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  Expedited  review  has  been 
requested  with  a  seven  day  public 
comment  period,  so  that  the  application 
process  described  in  this  notice  may  be 
carried  out  after  approval  of  the 
described  collections  of  information.  A 
separate  notice  of  Submission  of 
Proposed  Information  Collection  to 
0MB  inviting  comments  on  the 
information  collection  requirements  of 
this  rule  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Pending  approval  of  these  collections 
of  information  by  0MB  and  the 
assignment  of  an  0MB  control  number. 
no  person  may  be  subjected  to  a  penalty 
for  failure  to  comply  with  these 
information  collection  requirements.  The 
0MB  control  number,  when  assigned, 
will  be  announced  by  separate  notice  in 
the  Federal  Register. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  documents  making  up  the 
collection  of  information.  Information  on 
the  estimated  public  reporting  burden  is 
provided  below: 


Referefx»                                                > 

Numt>erof 
respondents 

Freq.  of 
response 

Est.  avg. 

response  time 

(txxirs) 

Est.  annual 
t)urden  (hrs.) 

1-99  Unit  PHAs 

1.608 

1.274 

244 

102 

40 

1.9 
2.1 
3.1 
3.7 
4.5 

3,055.2 
2,675.4 

756.4 
'  377.4 

180.0 

1 00-499  Un«  PHAs „ I. 

500-1 .249  Unit  PHAs 

1.250-3,999  Unit  PHAs 

4.000+  Unit  PHAs ; ^ 

Total  reportng  txjftJen * .' 

7.044.4 

UMI 


Background 

This  rule  has  developed  out  of  the 
need  to  ensure  that  public  housing 
functions  as  a  well-managed  enterprise 
on  a  uniform,  nationwide  basis  to  the 
benefit  of  its  residents  and  the  public 
that  supports  it.  This  is  not  the  first 
attempt  to  accomplish  this  goal,  but  it  is 
the  most  comprehensive,  having  grown 
out  of  the  experience  of  the  Department 
and  the  public  housing  community  with 
previous  efforts,  and  having  been  given 
new  impetus  and  authority  by  the 
mandate  of  section  502  of  NAHA. 


The  rule  first  sets  out  to  describe 
public  housing  management 
comprehensively.  The  Department  seeks 
to  accomplish  this  with  a  minimum  of 
burden  on  PHAs  by  taking  data  from 
reports  already  being  submitted  and  by 
relying  on  certifications  for  6  out  of  the 
12  indicators,  rather  than  on  additional 
reports. 

Once  the  necessary  management 
information  is  compiled,  it  will  be 
evaluated.  This  will  be  done  by  grading 
or  scoring  the  management  performance 
of  each  PHA  in  accordance  with  uniform 
and  objective  criteria. 


Finally,  when  the  management 
performance  of  a  PHA  has  been 
accurately  described  and  fairly 
evaluated,  the  rule  prescribes  what 
action  will  follow.  High-performing 
PHAs  will  be  rewarded  for  their 
excellence.  In  this  way,  all  PHAs  will  be 
encouraged  to  achieve  this  status. 
Troubled  PHAs  and  PHAs  troubled  with 
respect  to  the  program  under  section  14 
(mod-troubled  PHAs)  will  be  assisted  in 
improving  their  management 
performance  by  focusing  resources  on 
the  deficiencies  identified  by  the 
management  assessment.  Under 
appropriate  conditions,  the  rule  would 
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permit  HUD  to  make  other  arrangements 
in  the  best  interests  of  residents  for 
managing  all  or  part  of  a  poorly 
managed  PHA's  housing. 

Congress  recognized  the  need  to 
identify  and  assist  troubled  and  mod- 
troubled  PHAs  and  to  provide  for  the 
consistent  good  management  of  PHAs  in 
section  502  of  NAHA.  Section  502 
requires  the  Department  to  develop 
indicators  to  assess  the  management 
performance  of  PHAs.  Seven  indicators 
that  must  be  used  for  assessment 
purposes  are  listed  in  the  statute,  and 
the  Department  is  authorized  by  the  92 
App.  Act  amendments  to  develop  five 
additional  indicators  as  it  deems 
appropriate.  A  PHA  assessed  as 
troubled  or  mod-troubled  must  enter 
into  a  memorandum  of  agreement 
(MOA)  with  HUD  that  sets  forth  targets, 
strategies,  incentives  and  sanctions  for 
improving  its  management  performance. 
Section  502  also  provides  that  if  a  niA 
substantially  defaults  upon  its 
agreement  or  with  respect  to  other 
covenants  or  conditions  to  which  it  is 
subject,  the  Department  is  permitted  to 
solicit  proposals  from  other  public 
housing  agencies  and  private  housing 
management  agents  for  the  management 
of  the  housing  administered  by  the 
defaulted  PHA.  Alternatively,  following 
a  default,  the  Department  may  petition 
the  appropriate  State  or  Federal  court  to 
appoint  a  receiver  to  manage  the 
defaulted  PHA.  The  Department  may 
also  require  a  defaulting  PHA  to  make 
other  acceptable  arrangements  for 
managing,  all  or  part  of  the  housing  in 
the  best  interests  of  the  residents. 

A  proposed  rule  was  pubUshed  in  the 
Federal  Register  on  April  17, 1991,  with 
a  60  day  conmient  period.  The 
Department  received  114  comments  on 
the  PHMAP  proposed  rule. 

The  92  App.  Act,  passed  after  the 
publication  of  the  proposed  rule,  amends 
NAHA  Section  502  in  four  ways:  the 
number  of  factors  that  may  be  used  to 
assess  the  management  performance  of 
PHAs  is  limited;  the  evaluation  of  PHAs 
must  be  administered  flexibly  to  ensure 
that  they  are  not  penalized  for 
circumstances  beyond  their  control;  the 
weights  assigned  to  indicators  must 
reflect  the  differences  in  management 
difficulty  that  results  from  physical 
condition  and  neighborhood 
environment;  and  the  determination  of  a 
PHA's  status  as  "troubled  with  respect 
to  the  program  under  section  14"  is  to  be 
based  upon  factors  solely  related  to  its 
ability  to  carry  out  that  program.  In  a 
related  92  App.  Act  amendment  to 
section  14  of  the  U.S.  Housing  Act  of 
1937,  the  determination  of  whether  a 
PHA  is  "troubled  with  respect  to  the 


modernization  program"  (the  equivalent 
of  "troubled  with  respect  to  the  program 
under  section  14")  is  to  consider  only 
the  PHA's  ability  to  carry  out  the 
modernization  program  effectively 
based  upon  the  PHA's  capacity  to 
accomplish  the  physical  work:  with 
decent  quality;  in  a  timely  manner 
under  competent  contract 
administration;  and  with  adequate 
budget  controls.  Among  the  changes  in 
this  interim  rule  from  the  proposed  rule 
is  the  implementation  of  these  92  App. 
Act  amendments. 

The  Department  is  proceeding  to 
implement  section  502  of  NAHA,  as 
amended  by  the  92  App.  Act,  through 
this  interim  rule.  This  approach  is  taken 
in  order  for  the  Department  and  PHAs  to 
gain  some  experience  in  the  actual 
execution  of  the  program  and  to  permit 
additional  comments  to  be  received  and 
considered  by  the  Department.  A  fmal 
rule  will  be  issued  onjy  after  the 
Department  has  had  the  opportunity  to 
review  comments  submitted  on  this 
interim  rule  and  to  assess  its  experience 
in  implementing  the  PHMAP  program 
under  this  interim  rule. 

Public  Comments 

The  Department  received  114 
comments  on  the  PHMAP  proposed  rule. 
The  great  majority  of  these  were 
received  from  PHAs,  but  conunent  from 
industry  organizations,  resident 
organizations,  cities,  towns,  individuals, 
and  a  congressional  subcommittee  were 
also  received. 

The  following  is  a  discussion  of 
PHMAP  comments  and  the 
Department's  responses  to  them.  This 
discussion  is  organized  according  to, 
first,  general  comments  that  resulted  in 
changes  to  the  overall  organization  of 
the  rule;  second,  comments  that 
addressed  specific  sections  in  the 
proposed  rule;  third,  "other"  comments; 
and  fmally,  comments  on  speciflc 
PHMAP  indicators. 

General  Comments.  The  managenient 
assessment  of  a  PHA  under  the 
proposed  rule  was  based  upon  the 
PHA's  grade  or  score  on  management 
indicators  and  standards  of  performance 
within  those  indicators.  While  this  basic 
approach  was  generally  accepted  by 
those  submitting  comments,  specific 
aspects  of  it  were  called  into  question.  A 
number  of  the  comments  stated  that 
PHMAP  had  too  many  indicators/ 
standards;  that  some  of  the  indicators/ 
standards  were  duplicative  and  should 
be  consolidated;  and  that  the  indicators/ 
standards  that  seemed  more  concerned 
with  measuring  compliance  with  HUD 
requirements  than  with  measuring 
management  performance  should  be 
eliminated  from  PHMAP. 


The  Department  agrees  with  these 
comments,  and  the  number  of  indicators 
and  standards  has  been  reduced  from  39 
to  12  indicators.  This  change  also 
corresponds  to  one  of  the  requirements 
of  the  92  App.  Act  amendments.  The 
indicators  in  the  interim  rule  are:  (1) 
Vacancies;  (2)  modernization;  (3)  rents 
uncollected;  (4)  energy  consumption;  (5) 
unit  turnaround;  (6)  outstanding  work 
orders;  (7)  aimual  inspection  and 
condition  of  units  and  systems;  (8) 
tenants  accounts  receivable:  (9) 
operating  reserves;  (10)  routine 
operating  expenses;  (11)  resident 
initiatives;  and  (12)  development 

The  rest  of  the  compliance-based 
indicators/ standards  that  were  included 
in  the  proposed  rule  have  been  removed 
from  this  interim  rule.  These  were  as 
follows:  indicator  (8)(a)-(e),  general 
management;  indicator  (10){a)-(b), 
procurement;  indicator  (11),  utihties; 
indicator  (12)(b),  Comprehensive 
Occupancy  Plan,  and  the  reporting 
requirements  in  indicators  (12)(a), 
occupancy;  (13)(e),  financial 
management;  (15](e),  modernization;  aiul 
(16)(d),  development. 

Two  performance  standards  have 
been  removed  as  a  result  of  comments 
received:  standard  (9)(b),  work  order 
response  time;  and  standard  (15)(e), 
timeliness  of  management 
improvements.  The  comments  indicated 
that  the  concept  of  work  order  response 
time  was  already  addressed  in  indicator 
(6).  outstanding  work  orders.  The 
standard  for  management  improvements 
was  eliminated  because  the  major 
aspects  of  management  improvement 
are  adequately  documented  elsewhere 
in  the  modernization  program. 

At  the  urging  of  comments  submitted 
by  members  of  Congress,  industry 
organizations  (National  Association  of 
Housing  and  Redevelopment  Officials 
[NAHROJ,  Council  of  Large  Public 
Housing  Authorities  [CLPHA],  and 
Public  Housing  Authorities  Directors 
Association  [PHADA]),  and  others,  the 
Department  has  also  consolidated  the 
followyig  indicators/standards  from  the 
proposed  rule:  indicator  (2),  unexpended 
modernization  funds,  has  been 
consolidated  with  standards  (a)-{d) 
within  indicator  (15),  modernization; 
indicator  (7),  annual  inspection  and 
condition  of  units,  has  been 
consolidated  with  standard  (9)(a  W 
annual  inspection  of  systems;  the  Au- 
standards  %vithin  indicator  (14),  ' 
residents'  quality  of  life,  have  been 
consolidated  into  one  indicator  and  the 
three  remaining  standards  within 
indicator  (16),  development  have  been 
consolidated  into  one  indicator. 
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Three  of  these  four  consolidated 
indicators  have  been  divided  into 
components  to  focus  on  particular 
aspects  of  management  assessment; 
Indicator  (2).  modernization;  indicator 
(7),  annual  inspection  and  condition  of 
units  and  systems;  and  indicator  (12), 
development.  The  application  of 
components  will  be  discussed  later  in 
this  preamble  in  connection  with  the 
subject  of  computing  the  assessment 
score. 

A  number  of  the  comments  suggested 
additional  indicators  should  be  included 
in  PHMAP,  as  follows:  (1)  Lease 
enforcement;  (2)  support  by  local 
government  (per  cooperation  agreement 
or  financial  committment);  (3]  housing 
type  and  age  of  units;  (4)  classifying  the 
type  of  neighborhood  the  housing  is 
located  in;  (5)  PHA  involvement  in  the 
community;  (6]  affirmative  action/ 
minority  business  compliance;  [7] 
Resident  Management  Corporation 
performance;  and,  (8)  an  indicator  to 
measure  a  PHA's  creativity,  flexibility, 
and  initiative.  The  Department  has 
considered  these  suggestions  but  has 
determined,  in  accordance  with  the 
majority  of  comments  received  and  the 
92  App.  Act  amendments  to  section  502 
that  place  a  limit  on  the  number  of 
indicators  that  can  be  used,  to  reduce 
the  number  of  indicators  rather  than  to 
include  additional  indicators  at  this 
time.  However,  the  areas  listed  in  items 
(3)  and  (4)  of  this  paragraph  will  be 
given  active  consideration  in  the  interim 
rule  because  of  the  92  App.  Act 
requirement  that  the  differences  in 
management  di^culty  that  result  from 
physical  condition  and  neighborhood 
environment  be  reflected  in  the 
management  assessment  process. 

Several  comments  stated  that  the 
method  of  adding,  amending  or 
removing  indicators  by  publishing  a 
notice  of  the  change  in  the  Federal 
Register,  as  planned  in  the  proposed 
rule,  would  violate  the  Administrative 
Procedures  Act.  Because  of  these 
concerns,  the  Department  has  decided  to 
include  the  indicators  in  full  in  the 
interim  rule.  Any  amendments  to  the 
indicators  will  follow  after  an 
opportunity  for  notice  and  comment, 
using  the  same  procedure  as  any  other 
change  to  the  rule  would  follow. 

The  proposed  rule  provided  a  scoring 
adjustment  for  indicators  according  to 
PHA  size,  with  large  PHAs  (those 
having  more  than  1250  Units]  being 
required  to  meet  less  stringent  standards 
than  small  PHAs.  While  a  number  of 
comments  approved  of  this  approach,  a 
greater  number  argued  that  the  size- 
based  adjustment  in  the  proposed  rule 
was  not  sufTicient  to  account  for 


performance  differences  in  PHAs.  or 
that  other  adjustments,  for  example, 
ones  based  on  the  type  of  population 
served  or  the  nature  of  the  surrounding 
community,  were  more  appropriate.  The 
size-based  adjustment  is  eliminated  in 
the  interim  rule  and  the  standards  that 
applied  to  smaller  PHAs  are  used  in 
those  indicators  that  remain  from  the 
proposed  rule.  Rather  than  using  scoring 
adjustments,  the  interim  rule  provides 
for  the  adjustment  of  a  PHA's 
designation  from  troubled  to  standard 
status  or  from  standard  to  high 
performer  status  based  upon  the 
emphasis  to  be  given  to  physical 
condition  and  neighborhood 
environment,  as  required  by  the  92  App. 
Act.  The  approach  of  not  providing  any 
specific  scoring  or  status  adjustments 
other  than  those  required  by  law  is 
being  taken  to  permit  the  Department  to 
acquire  experience  with  the  program 
and  make  more  valid  determinations  on 
what  additional  adjustments,  if  any, 
would  be  appropriate.  Comments  are 
specifically  invited  on  what  scoring  or 
status  adjustments  would  be 
appropriate  in  the  final  rule. 

Comments  are  also  invited  on  the  92 
App.  Act  requirement  to  give  weight  to 
the  differences  in  the  difficulty,  of 
managing  developments  that  result  from 
their  physical  condition  and 
neighborhood  environment.  To  put  this 
requirement  into  e^ect  in  the  initial  year 
of  PHMAP  implementation,  the  Regional 
Administrator  shall  consider  whether  or 
not  to  designate  a  PHA  as  troubled  or 
mod-troubled  or  as  a  high  performer  in 
accordance  with  S  901.125.  If  a  PHA's 
score  falls  within  ten  points  below  the 
point  value  established  for  troubled, 
mod-troubled  or  high  performer 
designation,  the  Regional  Administrator 
shall  take  into  consideration  the  extent 
to  which  a  PHA's  performance 
difficulties  are  attributable  to  the 
physical  condition  of  its  development[s) 
and/or  the  nature  of  neighborhood 
environment.  If  the  Regional 
Administrator  determines  that  a  PHA's 
performance  difficulties  are  attributable 
to  physical  condition  and/or 
neighborhood  environment  rather  than 
to  poor  management  practices,  the 
Regional  Administrator  may  withhold 
troubled  or  mod-troubled  designation  or 
award  high  performer  designation.  The 
Department,  in  the  interim  rule,  has 
chosen  this  method  to  implement  the 
clear,  statutory  intent  to  include 
considerations  of  physical  condition  and 
neighborhood  environment  in  the 
management  assessment  process. 
However,  the  Department  will  seek  to 
develop  a  more  exact  method  of 
integrating  these  two  factors  into  the 


assessment  process,  and  will  rely  on 
comments  it  will  receive  and  its 
experience  in  administering  the  program 
under  the  interim  rule  in  doing  so. 

Two  comments  stated  that  no 
consideration  was  given  to  factors 
beyond  a  PHA's  control,  e.g.,  land 
availability  or  lawsuits.  The  92  App.  Act 
amendments  also  require  that  PHAs  not 
be  penalized  because  of  factors  beyond 
their  control.  The  proposed  rule 
provided  for  modification  and  exclusion 
requests  that  PHA  could  use  to 
demonstrate  the  existence  of  factors 
beyond  its  control  to  avoid  penalization. 
The  interim  rule  continues  to  provide 
this  option.  In  addition,  several  of  the 
indicators  now  have  exemptions  based 
on  factors  beyond  a  PHA's  control.  The 
score  for  an  indicator  to  which  an 
exemption  applies  is  not  included  in  the 
calculation  of  the  overall  PHMAP  score, 
and  a  PHA  is  thereby  not  penalized  for 
those  particular  factors  beyond  its 
control. 

One  comment  stated  that  the  current 
system  of  checks  and  balances  to 
oversee  PHA  management  is  adequate 
and  PHM\P  is  not  necessary.  This 
comment  overlooks  the  fact  that  there  is 
.a  statutory  mandate  to  establish  a 
management  assessment  program  for 
PHAs  using,  at  least,  the  seven 
indicators  listed  in  section  502  of  NAHA 
and  up  to  five  others  deemed  necessary 
by  the  Department.  In  addition,  the 
Department  believes  that  PHMAP 
enhances  the  current  system  of  checks 
and  balances,  by  providing  a  means  of 
assessing  all  PHAs  with  uniform 
criteria. 

Section  901.05    Definitions 

One  comment  stated  that  the  rule 
should  include  a  definition  of 
"deficiency".  The  Department  agrees 
and  will  include  a  defmition  in  this  rule. 

Section  901.100    Data  Collection 

The  certification  requirement 
attracted  a  number  of  comments.  Fifteen 
comments  objected  to  the  requirement 
for  the  PHA  attorney  to  attest  to  a 
PHA's  certification,  often  citing  the 
sufficient  assurances  provided  by  the 
other  required  signatories  and  the 
additional  expense  of  an  attorney 
review  that  is  especially  significant  to 
smaller  PHAs.  The  Department  agrees 
with  these  observations  and  has 
dropped  this  requirement. 

Three  comments  stated  that  HUD  has 
no  authority  to  suspend  or  debar  - 
signatories  of  the  certifications.  It  may 
be  that  what  suspension  or  debarment 
actions  are  available  to  the  Department 
were  misunderstood  in  these  comments. 
The  Department  has  authority  to 
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suspend  or  debar  signatories  in 
accordance  with  24  CFR  part  24.  A 
person  debarred  or  suspended  in  this 
way  is  excluded  from  Federal  financial 
and  nonfinancial  assistance  and 
benefits  under  Federal  programs  and 
activities. 

One  comment  requested  the 
Department  to  specify  the  sanctions  for 
intentional  false  certification,  and  asks 
how  HUD  will  determine  intentional 
false  certification.  The  proposed  rule 
lists  a  range  of  sanctions  that  may  be 
used,  as  would  be  deemed  appropriate 
under  the  circimistances.  The 
Department  will  make  a  determination 
of  intentional  false  certification  on  the 
basis  of  any  adequate  evidence,  that  is, 
information  sufficient  to  support  the 
reasonable  belief  that  an  intentional 
false  certification  has  occurred.  This 
information  may  be  obtained  from  a 
thorough  review,  investigation,  audit,  or 
any  other  source  that  produces  adequate 
evidence  of  intentional  false 
certification.  The  interim  rule  makes 
clear  that  the  determination  of 
intentional  false  certification  and  the 
sanction  imposed  may  be  appealed. 

Three  comments  stated  that  45  days 
after  the  publication  of  the  rule  is  not 
sufficient  time  for  certification  to  be 
provided.  The  Department  stated  in  the 
proposed  rule  that  only  in  the  first  year 
of  PHMAP  implementation,  for  the 
purposes  of  the  Comprehensive  Grant 
Program,  would  PHAs  with  500  or  more 
public  housing  units  under  their 
management  be  required  to  submit 
certification  within  45  calendar  days 
after  the  publication  of  the  rule.  This 
interim  rule  also  requires  an  accelerated 
schedule  for  submission  of  certifications 
in  the  initial  year  of  PHMAP 
implementation,  as  described  fully  in  the 
discussion  and  charts  below.  These  time 
limits  are  necessary  for  the  timely 
implementation  of  the  Comprehensive 
Grant  Program. 

Three  comments  stated  that  HUD 
lacks  the  resources  to  check 
certifications.  The  Department  will 
attempt  to  maximize  the  effectiveness  of 
the  resources  available  to  it  and  perform 
confirmatory  reviews  of  PHAs  on  a  risk 
management  basis.  The  procedure  that 
will  be  followed  is  described  more  fully 
below,  in  the  preamble  discussion  of 
Field  Office  functions.  The  Department 
is  considering  other  methods  to  verify 
certifications. 

One  comment  stated  that  the  wording 
of  the  certification  is  too  broad  and  PHA 
board  members  should  be  permitted  to 


rely  on  the  representations  made  to 
them  by  the  Executive  Director.  The 
Department  understands  that  board 
members  are  more  generally  concerned 
with  policy  issues  and  often  rely  on  their 
staff  to  provide  them  with  information 
on  day  to  day  details.  Where  their 
reliance  is  reasonable  under  the 
circumstances  of  the  particular  case, 
board  members  are  not  penalized. 
However,  the  matters  to  be  certified 
under  PHMAP  are  of  a  more  general 
nature  and  refiect  management  trends 
rather  than  day  to  day  details.  Because 
of  this,  and  since  the  Board  of 
Commissioners  is  the  governing  body  of, 
sets  policy  for,  and  officially  acts  on 
behalf  of,  the  PHA,  the  Department  has 
determined  that  the  Board  chairperson 
should  be  required  to  sign  the 
certification. 

One  comment  stated  that  the 
certification  is  too  costly  because  much 
of  the  information  sought  is  not 
currently  tracked  by  PHAs.  Specifically 
cited  were  certifications  related  to  work 
orders,  maintenance  and  inspections. 
Hie  Department  has  determined  that 
these  certifications  are  necessary  to 
implement  the  statutory  indicators  that 
require  the  assessment  of  PHA 
performance  with  regard  to  work  orders, 
maintenance  and  inspections.  The 
Department  considers  certification  to  be 
the  least  burdensome  method  of 
gathering  the  information  for  these 
required  assessments.  The  Department 
is  aware  that  those  PHAs  that  currently 
have  no  system  for  tracking  this 
information  will  expend  more  effort  in 
preparing  certifications  the  first  year  of 
PHMAP,  but  certification  will  be 
substantially  less  burdensome  in  all 
subsequent  years  once  a  PHA 
implements  a  tracking  system.  To 
further  facihtate  ease  of  reporting,  items 
that  are  currently  being  certified  to  will 
be  incorporated  into  existing  HUD 
forms,  where  possible.  The  Department 
believes  that  a  well-managed  PHA 
should  normally  be  tabulating  and 
submitting  the  information  required  on 
the  certification  form  on  a  regular  basis 
to  its  Board  of  Commissioners. 

One  conunent  suggested  that 
certification  and  HUD  review  should  not 
take  place  during  the  budget  review; 
they  should  take  place  on  the  semi- 
annual report  date.  The  Department 
agrees  that  the  certification  should  not 
take  place  during  the  budget  review 
process,  and  the  interim  rule  requires 
PHAs  to  submit  certification  90  calendar 
days  after  the  beginning  of  their  fiscal 


year,  except  for  the  first  year  of  PHMAP 
implementation,  in  which  an  accelerated 
schedule  will  be  followed  as  described 
fully  in  the  discussion  and  charts  below. 
The  purpose  for  using  the  beginning  of  a 
PHA's  fiscal  year  is  to  enable  the  Field 
Offices  to  distribute  the  workload  for 
3,135  PHAs  across  the  Federal  Fiscal 
Year. 

The  interim  rule  also  states  that  if  a 
PHA  does  not  submit  its  certification,  or 
submits  its  certification  late,  this  may  be 
cause  for  the  PHA  to  receive  a 
presumptive  rating  of  failure  in  all  of  the 
PHMAP  indicators,  which  may  result  in 
troubled  or  mod-troubled  designations. 

Six  comments  stated  that  the  time 
table  for  data  collection  is  too  short  The 
Department  agrees  to  change  the  time 
line  for  the  submission  of  data  to  allow 
a  PHA  additional  time  to  tabulate  year 
end  data  and  submit  its  certification  to 
the  Field  Office.  This  interim  rule 
establishes  the  general  rule  for 
submitting  data  that  requires  a  PHA  to 
submit  its  certification  90  calendar  days 
after  the  beginning  of  its  fiscal  year. 
However,  because  of  the  needs  of  the 
Comprehensive  Grant  Program  (CGP)  to 
identify  mod-troubled  PHAs  for  Federal 
Fiscal  Year  (FFY)  1993  and  to  develop  a 
management  needs  assessment 
component  the  submission  and 
assessment  of  PHMAP  data  in  the  initial 
year  of  implementation  under  this  rule 
will  take  place  in  three  phases. 

The  following  charts  show  the 
certification  submission  schedules  and 
Field  Office  assessment  schedules  for 
the  three  phases  of  PHMAP  in  the  initial 
year  of  its  implementation: 

First  Phase  Submission 

500-1-  unit  PHAs  shall  submit  PHMAP 
certification  based  upon  their  1991  fiscal 
year  by  March  2, 1992,  which  is  45 
calendar  days  after  the  publication  of 
the  PHMAP  interim  rule  in  the  Federal 
Register.  These  data  submissions  will  be 
used  for  the  management  needs 
assessment  for  FFY  1992  CGP  for  all 
500 -♦-  unit  PHAs.  In  addition,  these  data 
submissions  will  be  used  for  those  500 -»- 
imit  PHAs  with  their  fiscal  year 
beginning  (FYB)  01-01-92  for  the 
management  needs  assessment  and 
mod-troubled  determination  for  FFY 
1993  CGP.  Field  Offices  will  complete 
this  first  phase  assessment  within  90 
calendar  days  after  the  publication  of 
the  interim  rule  in  the  Federal  Register. 
The  following  chart  presents  the  first 
phase  submission  schedule: 
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PHAFYB 


01-01-92. 
04-01-02. 
07-01-92... 
10-01-92..- 


Submission 


45  calendar  days  after  FR 

45  calendar  days  after  FR 

45  calendar  days  after  FR. — 
45  calendar  days  after  FR. — 


Oataaoum 


12-31-91 
03-31-91 
06-30-91 
09-30-91 


FO  assessment 


90  calendar  days  after  FR. 
90  calendar  days  after  FR 
90  calendar  days  after  FR. 
90  calendar  days  after  FR. 


Second  Phase  Submission 

1-499  unit  PHAs  with  FYB  01-01-92 
shall  submit  certifications  for  the 
immediate  past  fiscal  year  90  calendar 
days  after  the  beginning  of  their  fiscal 
year.  For  the  250-499  unit  PIlAs,  these 
submissions  will  be  used  for  the 
management  needs  assessment  for  FFY 
1993  CGP,  including  the  mod-troubled 


determination;  1-249  and  500+  unit 
PHAs  with  FYB  04-01-92.  07-01-92  and 
10-01-92,  and  250-499  unit  PHAs  with 
FYB  07-01-fl2  and  10-10-92,  shall  submit 
certifications  for  the  immediate  past 
fiscal  year  90  calendar  days  after  the 
beginning  of  their  fiscal  year.  For  the 
500+  unit  PHAs,  these  submissions  will 
be  used  for  the  management  needs 
assessment  for  FFY  1993  CGP,  including 


the  mod-troubled  determination.  For  the 
250-499  unit  PHAs,  these  submissions 
will  be  used  for  the  management  needs 
assessment  and  the  mod-troubled 
determination  for  FFY  1994  CGP.  Field 
Offices  will  complete  the  second  phase 
assessments  90  calendar  days  after 
PHAs  submit  certification.  The  following 
chart  presents  the  second  phase 
submission  schedule: 


PHAsize 

PHAFYB 

Submission 

Data  source 

FO  assessmerrt 

'-499  units                   - -, 

01-01-92 
04-01-92 
07-01-92 
10-01-92 

04-01-92 
07-01-92 
10-01-92 
12-31-92 

12-31-91 
03-31-92 
06-30-92 
i)9-30-92 

07-01-92 

1-249  units,  and  500+  units .. 

1_?d9  ynitt  ^SA-Aft^  unl^  »yfVX)+u«t»    ,  .„ 

10-01-92 
01-01-03 

1-249  umta.  250-499  units,  and  5004-  units                ^            _      ^ 

04-01-93 

Third  Phase  Submissjon  ' 

250-499  unit  PHAs  with  FYB  04-01-92 
shall  submit  certifications  based  upon 
their  1992  fiscal  year,  and  25(M99  PHAs 
with  FYB  07-01-92  and  10-01-92  shall 


submit  certifications  based  upon  their 
1991  fiscal  year,  by  June  1, 1992.  These 
submissions  will  be  used  for  the 
management  needs  assessment  for  FFY 
1993  CGP,  including  mod-troubled 
determination.  Field  Offices  will 


complete  the  third  phase  assessments  45 
calendar  days  after  PHAs  submit  their 
certifications.  The  following  chart 
presents  the  third  phase  submission    . 
schedule: 


PHAsize 

PHAFYB 

Submission 

Data  source 

FOasaessmenI 

250-499  unHs 

9S0-M0iWlf 

-.— .— —  ■* f — ■- 

04-01-92 
07-01-02 
10-01-92 

06-01-92 
06-01-92 
06-01-92 

03-31-92 
06-30-91 
09-30-92 

07-15-92 
07-15-92 

Sm-iSa  imh> 

07-15-93 

Two  comments  inquired  as  to  what 
period  will  be  covered  in  the  initial 
assessment  The  Department  will  assess 
a  PHA  on  its  immediate  past  fiscal  year 
for  the  initial  year  and  aU  subsequent 
years. 

Among  the  comments  were 
suggestions  that  PHMAP  not  rely  on  the 
fiscal  year  as  an  event  marker,  or  not 
use  annual  due  dates,  or  measure 
certain  indicators  as  of  the  same  day  for 
all  PHAs.  The  Department  disagrees 
with  these  comments  and  will  use  the 
end  of  a  PHA's  fiscal  year  as  the  time  to 
perform  the  PHA's  annual  performance 
assessment  since  PHAs  compile  and 
submit  other  annual  reports  at  this  time. 

One  comment  suggested  the  use  of 
annual  averages,  not  status  as  of  a 
certain  date,  in  measuring  performance. 
The  Department  agrees  that  PHAs 
should  be  given  the  option  of  using 
averages  over  a  period  of  time.  The 
interim  rule  has  revised  the  indicators  to 
permit  PHAs  to  use  status  as  of  certain 
date  or  averages  over  a  period  of  time. 


where  appropriate.  The  indicators  in 
which  PHAs  may  elect  to  be  scored  on 
data  as  of  a  certain  date  or  an  average 
over  a  period  of  time  are  vacancy 
number  and  percentage,  and  TARs. 

Eight  comments  suggested  variations 
of  a  phase-in  or  delay  of  PHMAP 
implementation  for  periods  ranging  over 
six  months,  one  year,  or  two  years,  or 
running  PHMAP  as  a  trial  or  advisory 
program.  The  Department  disagrees 
because  this  program  and  its  basic 
parameters  are  required  by  statute.  The 
Department  will,  however,  first 
implement  the  program  through  this 
interim  rule  rather  than  a  final  rule.  In 
this  way,  additional  comments  may  be 
submitted  on  changes  fi'om  the  proposed 
rule,  and  the  initial  years  of  PHMAP  will 
be  used  to  gain  experience  that  will 
enable  the  Department  to  assess  and 
refine  the  program  in  a  final  rule.  The 
Department  is  particularly  interested  in 
receiving  comments  from  PHAs, 
residents,  industry  and  resident  groups, 
and  other  interested  parties,  on  the  most 


appropriate  way,  if  any,  to  attain 
equitable  comparisons  among  PHAs 
through  the  use  of  scoring  adjustments, 
as  discussed  more  fully  below. 

Section  901. 105    Computing  Assessment 
Score 

Thirty-nine  comments  addressed  the 
issue  of  appropriate  scoring 
adjustments,  with  many  disagreeing 
with  the  use  of  a  large/small  PHA 
designation  as  in  the  proposed  rule,  or 
suggesting  other  or  additional 
adjustments  to  be  used.  Suggestions 
were  received  to  make  scoring 
adjustments  on  the  basis  of:  (1)  Age  of 
stock:  (2)  demographics:  (3)  more  leeway 
for  small  PHAs;  (4)  more  leeway  for 
large  PHAs;  (5]  more  strict  standards  for 
large  PHAs;  (6)  State  and  local  laws  and 
local  conditions;  (7)  the  number  of 
elderly  units  vs.  the  number  of  family 
units;  (8)  a  two  tiered  system  with  strict 
standards  for  newer  or  modernized 
developments  in  good  condition;  (9) 
urban  vs.  rural  environments;  (10) 
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densely  populated  developments  vs. 
scattered  site  housing;  and  (11)  thriving 
communities  vs.  depressed  communities. 

The  Department  acknowledges  the 
differences  that  exist  among  PHAs  and 
believes  that  some  imiform  adjustments 
on  the  basis  of  significant  differences  for 
management  assessment  may  be 
appropriate.  However,  the  comments 
received  indicate  the  lack  of  consensus 
and  difficulty  in  proceeding  on  this 
issue.  The  Department  does  not, 
therefore,  include  any  scoring 
adjustments  in  this  interim  rule, 
although  it  will,  in  accordance  with  the 
92  App.  Act  requirement,  either 
withhold  troubled  or  mod-troubled 
designation  or  proceed  with  high 
performer  designation  based  upon 
consideration  of  the  differences  in  the 
difficulty  of  managing  developments 
that  result  from  their  physical  condition 
and/or  the  nature  of  their  neighborhood 
environment.  During  the  initial 
implementation  period  of  PHMAP  under 
the  interim  rule,  the  Department  will 
consider  any  additional  comments 
submitted  on  this  issue,  analyze  the 
operation  of  the  program  with  particular 
interest  in  the  types  of  exclusion  and 
modification  requests  received,  and 
consult  with  PHAs,  residents  and 
industry  groups  to  develop  the  most 
appropriate  way  to  attain  equitable 
comparisons  and  scoring  adjustments 
among  PHAs. 

Four  comments  addressed  the  process 
of  computing  the  PHMAP  score,  stating 
that  the  calculation  of  total  points  is 
unclean  that  there  is  no  discussion 
provided  of  how  the  weighting  system  is 
derived;  and  that  there  is  no  discussion 
of  the  statistical  bases  of  standards  and 
grades.  The  Department  did  discuss 
these  topics  at  some  length  in  the 
preamble  of  the  proposed  rule,  and  will 
not  repeat  that  discussion  here.  The 
Department  does  believe  that  in  order 
for  PHMAP  to  be  a  useful  tool  for  PHAs 
to  perform  their  own  assessments,  the 
program  should  be  as  uncomplicated  as 
possible.  One  area  in  which  the 
Department  is  simplifying  the  process  is 
in  the  weighting  or  multiplication  of  the 
points  scored  in  an  indicator  to  reflect 
its  importance  or  signiHcance  in  relation 
to  other  indicators.  The  proposed  rule 
used  weighting  factors  that  ranged  from 
one  to  five.  In  the  interim  rule,  the  range 
of  weighting  factors  is  more  limited  and 
the  points  scored  in  an  indicator  will  be 
weighted  or  multiplied,  if  at  all,  by  two 
or  three  only. 

The  Department  has  determined, 
based  on  its  experience  with  PHAs,  that 
indicators  receive  a  higher  weight 
primarily  if  they  reflect  a  management 
aspect  closely  related  to  the  key  areas 


of  the  condition  of  PHA  stock  and 
deUvery  of  services  to  PHA  residents. 
On  this  basis,  four  indicators  are  given  a 
high  weight  of  three:  vacancies;  rents 
uncollected;  annual  inspection  and 
condition  of  units  and  systems;  and 
resident  initiatives.  Two  indicators  are 
given  a  medium  weight  of  two: 
modernization;  and  unit  tuimaround.  Six 
indicators  are  not  weighted:  energy 
consumption;  outstanding  work  orders; 
tenants  accounts  receivable;  operating 
reserve;  routine  operating  expenses;  and 
development. 

Because  each  indicator  is  graded  from 
zero  to  ten  points,  indicators  with  a 
weight  of  three  have  a  weighted  value  of 
zero  to  30  points  and  indicators  with  a 
weight  of  two  have  a  weighted  value  of 
zero  to  20  points.  A  PHA  being  scored 
for  all  12  indicators  could  receive  a 
maximum  total  of  220  points.  PHAs  with 
indicators  not  examined  because  of 
exclusion  requests  would  have  a  smaller 
maximum  total  of  points.  The 
percentage  score  of  a  PHA  is  the  result 
of  dividing  its  actual  number  of  points 
by  its  potential  maximum  (for  the 
indicators  that  are  examined]  and 
multiplying  by  100.  For  example,  if  a 
PHA  were  graded  on  all  12  indicators 
and  received  176  points,  its  percentage 
score  would  be  80  (176  divided  by  220, 
with  the  ratio  multiplied  by  100).  On  the 
other  hand,  if  the  PHA  scored  176  points 
out  of  a  potential  maximum  total  of  200 
points,  its  percentage  score  would  be  68 
(176  divided  by  200,  with  the  ratio 
multiplied  by  100]. 

The  12  indicators  in  this  interim  rule 
provide  the  basis  for  overall  scoring  and 
assessment.  Three  of  the  indicators  are 
divided  into  subparts  or  components,  to 
provide  a  fairer  and  more  accurate 
measure  of  different  aspects  of  PHA 
performance  on  those  indicators.  The 
indicators  with  components  are 
modernization;  aimual  inspection  and 
condition  of  units  and  systems;  and 
development 

The  modernization  indicator  consists 
of  five  components,  each  initially  graded 
from  zero  to  ten  points  and  then 
weighted  as  follows:  unexpended  funds 
over  three  years  old,  x2;  timeliness  of 
fund  obligation,  xl;  confract 
administration,  xl;  quality  of  physical 
work,  x3;  and  budget  controls,  xl.  These 
factors  correspond  to  a  requirement  of 
the  92  App.  Act  that,  in  determining 
whether  a  PHA  is  troubled  with  respect 
to  the  modernization  program,  the 
Department  consider  only  the  PHA's 
abUity  to  carry  out  the  modernization 
program  effectively  based  upon  the 
PHA's  capacity  to  accomplish  the 
physical  work:  (a]  With  decent  quality; 
(b)  within  a  timely  maimer  (c)  under 


competent  contract  administration;  and 
(d]  writh  adequate  budget  controls.  The 
unexpended  funds  and  timeUness  of 
fund  obligation  components  reflect  the 
timeliness  standard  of  the  92  App.  Act, 
and  the  other  components  of  this 
indicator  match  up  one-for-one  with  the 
remaining  statutory  standards. 

The  five  components,  after  being 
weighted,  have  a  potential  maximum  of 
80  points.  In  order  to  calibrate  the 
overall  modernization  indicator  to  the 
zero  to  ten  point  scale  used  for  every 
other  indicator  before  weighting,  the 
total  component  score  of  the 
modernization  indicator  is  divided  by 
eight,  and  the  result  is  rounded  to  one 
decimal  place.  For  example,  if  a  PHA 
scored  60  points  as  the  weighted  sum  of 
its  components  on  modernization,  then 
its  PHMAP  indicator  score  for 
modernization  would  be  7.5  (the  result 
of  dividing  60  by  eight  and  rounding  to 
one  decimal  place].  In  computing  the 
overall  PHMAP  score,  the 
modernization  indicator  score  of  7.5  in 
this  example  would  be  multiplied  by  the 
overall  modernization  indicator  weight 
of  two. 

For  determinations  of  mod-troubled 
status  for  the  purposes  of  the 
Comprehensive  Grant  Program,  any 
score  on  the  PHMAP  modernization 
indicator  of  less  than  6.0  (or  fewer  than 
48  points  on  the  component-weighted 
preliminary  score)  will  designate  a  PHA 
as  mod-troubled.  During  the  initial  year 
of  PHMAP  implementation,  the 
Department  will  give  Field  Offices    . 
sufficient  time  to  assess  PHA 
modernization  performance  and  compile 
accurate  data  so  that  designations  of 
mod-troubled  can  be  made  for  the 
second  year  of  Comprehensive  Grant 
Program  funding.  The  Department  will 
not  reduce  any  PHA's  Comprehensive 
Grant  Program  FFY  1992  formula 
allocation  due  to  a  mod-troubled   . 
designation. 

The  PHMAP  grade  for  the  indicator  of 
development  is  computed  by  grading  its 
four  components  from  zero  to  ten  points, 
then  weighting  these  four  component 
scores  as  follows:  quality  of  contract 
administration,  xl;  timeliness  of 
development  x2;  quaUty  of  physical 
work,  x3;  and  budget  controls,  xl.  The 
weighted  component  score  is  divided  by 
seven,  with  the  result  rounded  to  one 
decimal  place. 

The  PHMAP  grade  for  the  indicator  of 
annual  inspection  and  condition  of  units 
and  systems  is  computed  by  grading  its 
four  components  from  zero  to  ten  points, 
and  weighting  these  four  components  as 
follows:  systems  to  track  inspection/ 
repair  of  units,  xl;  annual  inspection  of 
units,  xl;  correction  of  unit  deficiencies. 
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x3;  inspection  and  repair  of  systems.  x3. 
The  weighted  component  score  is 
divided  by  eight,  with  the  result  rounded 
to  one  decimal  place. 

Several  comments  suggested  the 
restnicturing  of  grades  "A"-"F'  for  more 
r.exibility.  The  Department  has  revised 
the  grading  of  the  indicators  remaining 
in  the  interim  rule  to  reflect  the 
comments  received  and  to  provide  more 
flexibility.  The  grades  now  reflect  a 
range  of  zero  to  ten  points,  rather  than 
zero  to  Tive  points  as  in  the  proposed 
rule.  The  rule  will  include  the  following 
chart  that  assigns  the  points  attributed 
to  each  grade: 

CrmiS  and  Points 


A 
B 
C 
D 

E 
F 


10.0 

8.5 

7.0 

5.0 

3.0 

0.0 


The  point  values  of  each  grade  were 
revised  to  reflect  a  true  percentage 
value  for  grade  "C".  In  the  proposed 
rule,  grade  "C"  equalled  a  point  value  of 
3.0,  or  60%.  In  the  revised  grade  points, 
grade  "C"  equals  a  point  value  of  7.0.  or 
70%,  which  is  a  true  percentage  for 
grade  "C". 

One  comment  suggested  that  scores 
should  be  computed  on  a  project,  not 
PHA,  basis.  The  Department  disagrees 
since  the  purpose  of  PHMAP  is  to  assess 
the  overall  management  performance  of 
PHAs,  not  PHA  management  of 
individual  projects. 

Comments  were  received  that 
suggested  additional  categories  for 
designating  the  status  of  PHAs.  The 
Department  has  determined  not  to  use 
any  designations  in  the  Hrst  year  of 
PHMAP  implementation  other  than  high 
performer,  standard  and  troubled.  The 
Department  will  use  the  first  year  of 
PHMAP  to  continue  to  assess  the 
instrument  and  determine  the  most 
appropriate  ways  to  designate  PHAs. 

Section  901.110   PHA  Request  for 
Exclusion  or  Modification 

A  number  of  comments  stated  that  the 
most  common  or  expected  exclusions 
should  be  listed  in  the  rule  or  handbook. 
The  Department  will  issue  handbook 
guidance  that  will  include  examples  of 
the  most  common  or  expected  exclusion 
and  modification  requests.  Handbook 
guidance  will  stress  that  extenuating 
circumstances  should  be  addressed  at 
the  time  of  PHA  certification  when  a 
PHA  submits  its  requests  for 
modifications  and  exclusions. 
Handbook  guidance  will  also  stress  that 
a  PHA  should  submit  requests  for 
modifications  and  exclusions  at  the  time 
it  submits  its  certification  rather  than 


during  the  appeals  process,  unless 
highly  unusual  circumstances  are 
discovered  after  a  PHA  submits  its 
certification  request.  Modification  and 
exclusion  requests  submitted  during  the 
appeals  process  that  do  not  reflect 
highly  unusual  circumstances 
discovered  after  a  PHA  submitted  its 
certification  will  not  be  considered. 

Another  comment  asked  what 
standard  HUD  will  use  to  evaluate  these 
requests.  The  Department  requires  a 
PHA  to  sublimit  supporting 
documentation  to  justify  its  request  for 
an  exclusion  or  modification.  This 
documentation  should  provide  a  PHA's 
reasons  and  the  supporting  data  for 
requesting  the  exclusion  or  modification. 
HUD  will  then  make  its  determination 
using  the  standard  of  whether  the 
exclusion  or  modification  request  is 
reasonable  under  all  of  the 
circumstances  considered. 

One  comment  stated  that  the  rule 
should  provide  examples  of  required 
supporting  documentation.  The 
Department  will  issue  handbook 
guidance  that  will  include  examples  of 
required  supporting  documentation. 

One  comment  stated  that  modification 
requests  should  be  open  for  public 
inspection.  The  Department  agrees.  A 
PHA  that  has  an  exclusion  or 
modificafion  request  granted  is  on  a 
different  footing  from  other  PHAs  with 
respect  to  the  area  covered  by  the 
request.  The  decision  to  grant  a  request 
and  the  basis  on  which  it  was  made 
should,  therefore,  be  an  open  record  that 
gives  the  public  confidence  in  the 
integrity  of  the  process.  Similarly,  an 
open  record  of  requests  that  are  denied 
can  dispel  any  suggestion  of  favoritism, 
provide  guidance  for  future  actions,  and 
insure  consistency  in  the  program.  For 
these  reasons,  the  records  of  exclusion 
and  modification  requests  will  be  open 
for  public  inspecfion. 

The  Department  has  further 
determined  that  a  policy  of  openness  in 
all  areas  of  PHMAP  is  in  the  public 
interest,  for  the  reasons  discussed 
immediately  above,  and  particularly 
because  what  is  being  assessed  is  the 
management  of  public  housing.  The 
interim  rule  provides  in  a  new  §  901.155 
for  the  Field  Office  to  maintain  PHMAP 
files,  including  certifications,  the  records 
of  exclusion  and  modification  requests, 
appeals,  and  designations  of  status 
based  on  physical  condition  and 
neighborhood  environment,  as  open 
records,  available  for  public  inspection 
in  accordance  with  any  procedures 
established  by  the  Field  Office  to 
minimize  disruption  of  normal  office 
operations. 

Section  901.115    PHA  Scores  and 
Status 


The  Department  received  comments 
that  suggested  the  elimination  of  high 
performer  status  and  the  use  of  a  simple 
pass/fail  system;  or  the  use  of  a  pass/ 
fail  system  with  a  continuum  of  levels 
within  fail  or  troubled.  The  Department 
disagrees  with  these  suggestions  and 
has  determined  that  the  present,  three- 
tiered  system  of  high  performer, 
standard,  and  troubled  (including  mod- 
troubled]  will  be  used  in  the  interim 
rule.  Absent  any  experience  indicating 
the  contrary,  this  system  seems  the  most 
appropriate  way  of  implementing  the 
authorizing  statute,  section  502  of 
NAHA,  which  requires  the  designations 
of  troubled  and  mod-troubled,  and 
specifically  permits  the  designation  of 
high  performer.  The  Department  will 
identify  and  commend  PHAs  that  meet 
the  performance  indicators  established 
under  PHMAP  in  an  exemplary  manner, 
in  accordance  with  section  502  of 
NAHA. 

Two  comments  stated  that  the 
Department  has  too  much  discretion  in   - 
assigning  status.  The  proposed  rule 
provides  that  HUD  "may"  designate  a 
PHA  as  a  high-performer,  standard  or 
troubled.  The  Department  disagrees 
with  these  statements,  and  believes  the 
Regional  Administrator  should  have  the 
discretion  to  deny,  for  example,  a  PHA 
high  performer  status  for  substantial 
noncompliance  by  a  PHA  in  one  or  more 
areas.  This  subject  will  be  discussed 
further,  later  in  this  preamble  under 
"Regional  Administrator  functions." 

A  comment  stated  that  PHMAP  scores 
should  be  open  to  public  inspection.  The 
Department  agrees.  The  local 
community,  residents,  local  and  State 
officials,  and  the  public  should  know 
whether  or  not  a  PHA  is  performing  in  a 
capacity  to  preserve  and  protect  its 
public  housing  developments  and  is 
operating  them  in  accordance  with 
Federal  law  and  regulations.  To  ensure 
that  those  elected  to  represent  the  public 
are  informed  of  the  performance  of  the 
PHAs  within  their  purview,  the 
Department  will  notify  local  and  State 
officials  of  a  PHA's  score  once  it  has 
been  finally  determined. 

This  interim  rule  states  that  a  PHA 
that  achieves  a  total  weighted  score  of 
90%  or  above  on  all  of  the  indicators 
may  be  designated  as  a  high  performer. 
A  PHA  that  achieves  a  total  weighted 
score  of  less  than  60%  on  all  of  the 
indicators  may  be  designated  as 
troubled.  A  PHA  that  achieves  a  total 
weighted  score  of  less  than  60%  on  the 
modernization  indicator  may  be 
designated  as  mod-troubled. 


UMI 
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Section  901.120   Field  Office  Functions 

Several  comments  stated  that  the 
proposed  rule  places  too  much  of  a 
burden  on  the  Field  Office.  The 
comments  characterized  the  Field 
Offices  as  competent  and  hardworking, 
but  too  overburdened,  understaffed,  and 
poorly  trained  to  implement  the 
program.  Concerns  were  expressed  that 
no  time  would  be  left  for  the  Field 
Offices  to  provide  technical  assistance 
because  of  other  duties  imposed  upon 
them  by  the  rule.  The  Department 
considers  the  Field  Offices  capable  of 
carrying  out  their  duties  under  the  rule. 
Field  OfHces  have  been  assessing  PHA 
performance  on  an  annual  basis  (annual 
performance  review)  for  the  past  several 
years,  and  the  Department  believes  that 
a  change  in  the  assessment  criteria  will 
not  overburden  Field  Office  personnel. 
Field  personnel  will  be  trained  in  the 
new  PHMAP  program.  The  provision  of 
technical  assistance  to  PHAs  under 
Memoranda  of  Agreement  will  be 
ensured  under  PHMAP. 

Two  comments  stated  that  Field 
Offices  lack  adequate  travel  funds  for 
on-site  reviews.  The  Department  agrees 
that  adequate  travel  funds  are  not 
available  to  review  each  PHA  in  every 
program  area  once  a  year.  However, 
Field  Offices  will  continue  to  practice 
accountability  monitoring,  and  review  of 
PHAs,  including  confirmatory^reviews, 
will  be  conducted  on  a  risk  management 
basis. 

One  comment  stated  that  there  is  too 
much  variation  in  Field  Offices  for 
objective  field  judgments  to  be  made 
imder  the  program.  The  Department 
agrees  that  it  is  impossible  to  take  all 
subjectivity  out  of  this  rule,  but  the 
subjective  element  is  a  given  in  any 
judgmental  process.  The  intent  of 
PHMAP  is  to  be  as  objective  as  possible. 
Indicators  are  based  on  numerical  data 
whenever  appropriate.  The  Department 
also  recognizes  that  a  cold,  hard, 
objectivity  based  entirely  on  numerical 
data  may  not  always  be  appropriate.  For 
this  reason,  the  Regional  Administrator 
has  the  discretion  to  review  and  verify  a 
PHA's  score  prior  to  the  transmission  of 
the  score  to  the  PHA.  To  avoid  the 
abuse,  or  even  the  appearance  of  abuse, 
of  this  discretion,  the  PHMAP  process  is 
an  open  record. 

The  Department  will  issue  handbook 
guidance  that  will  require  the  Field 
Office  to  perform  the  PHMAP 
assessment  within  180  calendar  days 
after  the  beginning  of  a  PHA  fiscal  year 
(or  within  90  calendar  days  after  a  PHA 
submits  its  certification,  which  is  90 
calendar  days  after  the  beginning  of  a 
PHA  fiscal  year).  Confirmatory  reviews 
will  be  conducted  on  a  risk  management 


basis  in  the  following  order  (1)  Size;  (2) 
borderline  mod-troubled  designation  (5% 
below  and  above  the  percentage  for 
mod-troubled  designation);  (3) 
borderline  troubled  designation  (5% 
below  and  above  the  percentage  for 
troubled  designation);  (4)  those  PHAs 
whose  PHMAP  scores  or  individual 
indicator  scores  indicate  a  negative 
trend  over  a  period  of  three  to  five 
years;  and  (5)  high  performer 
designation. 

The  Field  Office  will  transmit  a  letter 
informing  a  PHA  of  its  PHMAP  score 
and  status  (notification  letter)  within  180 
calendar  days  after  the  beginning  of  the 
PHA's  fiscal  year.  If  a  WIA  appeals,  a 
second  notification  letter  will  be  sent  to 
the  appointing  official(s),  and  to  the 
PHA  after  the  appeals  process  has  been 
concluded.  If  a  PHA  does  not  appeal,  a 
notification  letter  will  be  sent  to  the 
appointing  official(s)  195  calendar  days 
after  the  beginning  of  the  PHA's  fiscal 
year  when  die  15  day  period  for  the 
PHA  to  appeal  has  expired.  (The 
appeals  process,  as  revised  for  this 
interim  nile,  is  fully  described  later  in 
this  preamble).  Each  Field  Office  will 
transmit  notification  letters  pertaining  to 
all  PHAs  in  its  jurisdiction,  to  the 
Governor  and  members  of  Congress, 
once  a  year,  at  the  beginning  of  the 
Federal  Fiscal  Year. 

One  comment  stated  that  CIAP 
incentives  should  not  be  automatically 
tied  to  CIAP  performance,  but  should  be 
within  the  discretion  of  the  Field  Office. 
The  Department  disagrees  and  places 
discretion  with  the  Regional 
Administrator. 

Section  901.125   Regional 
Administrator  Functions 

There  were  no  comments  received  on 
Regional  Administrator  functions,  but 
changes  due  to  comments  in  other  areas 
have  necessitated  changes  in  Regional 
Administrator  functions.  The  interim 
rule  states  that  the  Regional 
Administrator  may  review  a  PHA's 
score  prior  to  the  transmission  of  the 
notification  letter  to  the  WIA.  within  180 
calendar  days  after  the  beginning  of  the 
PHA's  fiscal  year.  The  Regional 
Administrator  vnll  have  discretion  to 
determine  the  method  for  this  review.  In 
the  initial  year  of  PHMAP 
implementation  and  for  the  purpose  of 
the  public  housing  Comprehensive  Grant 
Program  under  section  14,  the  review 
will  be  made  in  accordance  with  the 
schedule  set  out  in  the  discussion  of 
§  901.100  (data  collection),  above. 

The  Regional  Administrator  has  the 
discretion  to  deny  or  rescind  a  PHA's 
status  as  a  high  performer  so  that  it  will 
not  be  entitled  to  any  relief  or 
incentives,  based  on  substantial 


noncompliance  with  legal  or  contractual 
requirements  by  the  PHA.  Areas  of 
substantial  noncompliance  include,  but 
are  not  limited  to,  noncompliance  with 
statutes  (for  example,  Fair  Housing  and 
Equal  Opportunity  statutes);  regulations 
(for  example,  24  CFR  part  85);  or  the 
Annual  Contributions  Contract  (ACC) 
(for  example,  part  n,  section  307, 
Personnel).  Substantial  noncompliance 
\^■ith  the  legal  and  contractual 
requirements  to  which  it  is  subject  casts 
doubt  on  the  PHA's  capacity  to  preserve 
and  protect  its  public  housing 
developments  and  operate  them  in 
accordance  with  Federal  law  and 
regulations.  Under  these  circumstances, 
a  high  performer  designation  would  not 
be  appropriate. 

If  high  performer  designation  is 
rescinded,  the  Regional  Administrator 
will  send  written  notification  to  the 
PHA.  within  15  days  of  the  decision, 
with  an  explanation  of  the  reasons.  An 
information  copy  will  be  forwarded  to 
the  Assistant  Secretary  for  Public  and 
Indian  Housing. 

In  the  initial  year  of  PHMAP 
implementation,  the  Regional 
Administrator  shall  consider  whether  or 
not  to  designate  a  HiA  as  troubled  or  as 
a  high  performer  in  accordance  with 
§  901.125.  This  section  implements  the 
92  App.  Act  requirements  that  weight  b« 
given  to  the  differences  in  the 
management  difficulty  that  result  from 
physical  condition  and  neighborhood   - 
environment,  and  that  the  evaluation 
system  be  administered  flexibly  to 
ensure  that  PHAs  are  not  penalized  for 
circiunstances  beyond  their  control.  If  a 
PHA's  score  falls  within  fen  points 
below  the  point  value  established  for 
troubled,  mod-troubled  or  high 
performer  designation,  the  Regional 
Administrator  shall  take  into 
consideration  the  differences  in  the 
difficulty  of  managing  developments 
that  result  from  their  physical  condition 
and/or  the  nature  of  neighborhood 
environment.  If  the  Regional 
Administrator  determmes  that  a  PHA's 
performance  difficulties  are  attributable 
to  physical  condition  and/or 
neighborhood  environment  rather  than 
to  poor  management  practices,  the 
Regional  Administrator  may  withhold 
troubled  or  mod-troubled  designation  or 
award  high  performer  designation. 

The  Regional  Administrator,  in 
accordance  with  handbook  guidance, 
may  take' into  consideration  as 
appropriate,  but  not  be  limited  to,  the 
below  listed  guidelines  in  determining 
whether  to  refrain  from  designating  a 
PHA  as  troubled  or  mod-troubled  or  to 
designate  a  PHA  as  high  performer. 
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Management  difficulties  attributable 
to  the  physical  condition  for  one  or  more 
of  a  PHA's  developments  may  include: 

1.  Age  of  the  development(8); 

2.  Size  of  the  development[s];  and 

3.  Modernization  needs,  i.e.,  the 
development  has  not  undergone 
comprehensive  modernization  within 
the  past  20  years;  or  the  development 
has  undergone  comprehensive 
modernization  within  the  past  20  years, 
but  neighborhood  environment  has 
contributed  to  additional  modernization 
needs. 

Management  difficulties  attributable 
to  neighborhood  environment  for  one  or 
more  of  a  PHA's  developments  may 
include:  | 

1.  Crime;  I 

2.  Drug  activity; 

3.  Lack  of  commercial,  employment 
and  social  services; 

4.  Age  and/or  poor  condition  of  the 
infrastructure; 

5.  Amount  and  type  of  fmancial 
resources  and  services  provided  by  the 
locality; 

6.  Population  density;  and 

7.  Demographics. 

The  Department  believes  that  a  10 
point  range,  equal  to  ten  percent  of  the 
total  PHMAP  score,  in  which  the 
Regional  Administrator  may  act  to 
withhold  troubled  or  mod-troubled 
status  or  award  high  performer  status, 
appropriately  reflects  the  weight  to  be 
given  to  the  impact  of  physical  condition 
and  neighborhood  environment  on 
management  capability.  A  broader 
range  of  correction,  equal  to  fifteen, 
twenty,  or  more  percent  of  the  total 
PHMAP  score,  would  unfairly  skew  the 
comparability  of  assessment  scores  and 
management  performance.  However,  to 
avoid  any  unjust  result  from  not  giving 
sufficient  consideration  where  merited 
in  individual  cases,  appeals  of  PHMAP 
designations  of  status  are  specifically 
permitted  in  the  interim  rule  on  the  basis 
of  the  Regional  Administrator's  failure 
to  consider  physical  condition  and 
neighborhood  environment,  in  cases 
where  a  PHA's  score  falls  more  than  ten 
points  below  the  point  value  established 
for  troubled,  mod-troubled  ot  high 
performer  designation. 

Section  901.130   Right  to  Appeal 

Twelve  comments  stated  that 
notification  of  a  PHA's  status  after  an 
appeal  should  only  be  provided  to  a 
PHA's  Executive  Director,  wiA  no 
notification  provided  to  Senators,  or 
Governors,  because  the  notification  to 
elected  officials  would  only  politicize 
the  issue  of  a  PHA's  status.  The 
Department  disagrees  with  these 
comments  and  believes  that  the  local 
community,  residents,  and  local  and 


State  officials  should  know  whether  or 
not  a  PHA  is  performing  in  a  capacity  to 
preserve  and  protect  its  public  housing 
developments  and  operate  them  in 
accordance  with  Federal  law  and 
regulations.  Elected  officials  in 
particular,  as  representatives  of  the 
public,  should  be  aware  of  the  status  of 
PHAs  within  their  jurisdictions. 
However,  notification  to  these  parties 
will  not  occur  until  after  any  appeals 
have  been  heard.  As  with  all  other 
aspects  of  PHMAP,  the  appeal  shall  be 
an  open  record  to  provide  future 
guidance  and  avoid  any  hint  of 
impropriety  or  favoritism. 

Eight  comments  stated  that  the 
appeals  process  is  too  complex,  too 
burdensome,  and  too  long.  The 
Department  agrees  and  the  interim  rule 
has  simplified  the  appeals  process.  The 
interim  rule,  and  handbook  guidance, 
will  detail  the  appeals  procedure  and 
provide  time  frames  for  processing 
appeals  and  HUD  responses. 

A  PHA  may  appeal  its  score  on  the 
basis  of  data  errors  (incorrect  data  or 
incorrect  calculations],  or  highly  imusual 
circumstances  that  were  discovered 
after  a  PHA  submitted  its  certification 
and  request  for  modiHcations  and 
exclusions,  or  on  the  basis  of  the 
Regional  Administrator's  faiRire  to 
consider  physical  condition  and 
neighborhood  environment  in  the 
designation  of  the  PHA's  status.  In 
addition,  a  PHA  has  the  statutory  right 
to  appeal  its  designation  as  a  troubled 
and/or  mod-troubled  PHA,  to  petition 
for  removal  of  either  of  these 
designations  after  it  has  acted  to 
improve  sufficiently  its  management 
performance,  and  to  appeal  any  refusal 
of  a  petition  to  remove  these 
designations. 

The  deadline  date  by  which  the  Field 
Office  must  receive  a  PHA's  appeal  will 
be  specified  in  the  Field  Office 
notification  letter.  The  appeal  deadline 
date  will  be  the  15th  calendar  day  after 
the  Field  Office  mails  the  notification 
letter,  not  counting  the  day  the 
notification  letter  is  mailed.  If  the  15th 
day  falls  on  a  weekend  or  holiday,  the 
deadline  date  is  the  next  day  that  is  not 
on  a  weekend  or  a  holiday.  Any  appeal 
not  received  by  the  Field  Office  by  the 
deadline  date  will  not  be  considered. 

After  the  Field  Office  receives  an 
appeal,  it  will  review  the  issues 
presented  and  forward  its 
recommendation  for  their  resolution  to 
the  Regional  Administrator.  The 
Regional  Administrator  will  review  the 
Field  Office  recommendation,  which  will 
include  a  copy  of  the  appeal,  and  will 
render  a  decision  on  the  appeal.  The 
Field  Office's  recommendation  and  the 
Regional  Aministrator's  decision  will  be 


made  within  30  calendar  days  of  receipt 
of  the  appeal.  The  Field  Office's 
recommendation  and  the  Regional 
Administrator's  decision  are  a  part  of 
the  record  of  the  appeal. 

A  PHA  must  demonstrate  that  a 
successful  appeal  will  have  a  significant 
impact  on  its  score  (e.g..  at  least  5 
percentage  points  increase)  or  its 
performance  standing  (e.g.,  it  will 
remove  a  PHA  from  troubled 
designation,  or  move  a  PHA  into  high 
performer  status).  If  a  PHA  appeals  on 
the  basis  of  incorrect  data,  the  PHA 
must  document  the  corrections, 
demonstrate  the  impact  of  these 
corrections  on  its  score  and  supply 
reasons  for  the  error.  If  a  PHA  appeals 
on  the  basis  of  incorrect  calculations, 
the  PHA  must  clearly  document  the 
calculation  errors,  demonstrate  the 
impact  of  these  corrections  on  its  score, 
and  provide  corrected  calculations.  If  a 
PHA  appeals  on  the  basis  of  highly 
unusual  circumstances  that  were 
discovered  after  a  PHA  submitted  its 
certification  and  request  for 
modiHcations  and  exclusions,  the  PHA 
must  demonstrate  the  impact  of  these 
unusual  circumstances  on  its  score,  and 
submit  a  request  for  modifications  or 
exclusions,  with  supporting  justifying 
documentation.  An  appeal  on  the  basis 
of  the  Regional  Administrator's  failure 
to  consider  physical  condition  and 
neighborhood  environment  must 
demonstrate  the  presence  of  these 
factors  and  their  direct  and  substantial 
impact  on  the  management  of  the 
affected  PHA. 

A  PHA  may  also  appeal  the  rescission 
of  high  performer  designation.  If  a  PHA 
appeals  the  rescission  of  high  performer 
designation,  the  PHA  must  clearly 
demonstrate  that  the  Regional 
Administrator's  decision  to  rescind  high 
performer  designation  was  not 
supported  by  the  evidence. 

In  cases  where  an  appeal  is  denied  by 
the  Regional  Office,  the  PHA  may 
appeal  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing.  The  deadline 
date  by  which  the  Assistant  Secretary 
must  receive  a  PHA's  appeal  will  be 
speciHed  in  the  denial  of  appeal  letter. 
The  appeal  deadline  date  will  be  the 
15th  calendar  day  after  the  Regional 
Administrator  mails  the  denial  of  appeal 
letter,  not  counting  the  day  the  denial  of 
appeal  letter  is  mailed.  If  the  15th  day 
falls  on  a  weekend  or  holiday,  the 
deadline  date  is  the  next  day  that  is  not 
on  a  weekend  or  a  holiday.  Any  appeal 
not  received  by  the  Assistant  Secretary 
by  the  deadline  date  will  not  be 
considered.  A  PHA  may  appeal  for  only 
the  reasons  discussed  above,  and  only  if 
the  PHA  can  produce  new 
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documentation  not  previously  submitted 
to  the  Field  Office.  The  Assistant 
Secretary  will  have  30  calendar  days 
from  the  receipt  of  the  PHA  appeal  to 
respond  to  the  PHA. 

Handbook  guidance  will  include  the 
following  chart  which  outlines  the  time 
lines  for  the  PHA  appeal  process: 


CoRipMion  d>t> 


PHA  submits  Appeal  to 

IS  calendar  days  attar 

Reld  Office. 

notification  letter  is 

mailed  (date  is 

specified  in  latter). 

Field  Office 

30  calendar  days  alter 

recommendation  and 

receipt  olPtIA  Appeal. 

Regional  Office 

decision. 

Regional  Administrator 

aocalandirdaysanar 

responds  to  PHA 

receipt  o(  PHA  Appeal 

Appeal  with 

notification  letter. 

PHA  Sutxnits  Appeal  of 

15  calendar  days  after 

Regional  Office 

Regionai  Adminiatrator 

decision  to  Assistant 

mails  denial  of  appeal 

Secretary. 

(date  is  specified  in 

doniil  tottsr)* 

Assistant  Secretary 

30  calendar  days  after 

responds  to  PHA 

receipt  of  PHA  Appeal 

Appeal. 

Three  comments  suggested  that  PHAs 
should  be  given  30  days  to  appeal;  one 
comment  suggested  that  the  Regional 
Administrator  should  have  60  days  to 
review  appeals;  and  one  comment 
suggested  the  inclusion  of  an  arbitration 
panel  process  in  the  rule.  The 
Department  disagrees  with  these 
suggestions  because  the  majority  of 
comments  on  this  subject  reflect 
concerns  that  the  appeals  process  is  too 
long,  and  these  suggestions  would  add 
additional  time  to  the  appeals  process. 

Section  901.135    Incentives 

Fourteen  comments  stiggested  that 
high  performers  should  be  given  extra 
consideration  in  HUD  funding  (for 
example,  a  higher  percentage  of  fimding 
when  the  Performance  Funding  System 
is  tmder-funded;  competitive  NOPAs; 
Section  8  certificate  and  voucher 
rankings).  The  Department  agrees,  in 
part,  with  these  comments,  and  will 
include  the  PHMAP  assessment  as  the 
management  capabilities  component  in 
conventional  public  housing  competitive 
grant  programs.  Other  suggested  areas 
of  extra  consideration  will  be  examined 
by  the  Department 

A  nimiber  of  comments  stated  that  the 
rule  provides  no  speciHc  or  substantial 
incentives;  that  the  only  incentive  in  the 
rule  is  not  to  become  troubled.  The 
Department  agrees  that  the  proposed 
rule  did  not  provide  speciHc  incentives. 
This  is  because  the  proposed  rule 
speciflcally  requested  comments  on 
incentives. 


Four  comments  suggested  that  the 
Department  reestablish  the  decontrol 
program  incentives.  The  Department 
agrees  that  many  of  the  incentives  under 
the  decontrol  program  were  beneficial  to 
PHAs.  A  PHA  wUch  is  designated  to  be 
a  high  performer  will  be  relieved  of 
speciflc  HUD  requirements  identified  in 
the  interim  rule,  effective  upon 
notification  of  high  performer 
designation  and  tmtil  the  next 
assessment  is  completed.  All  incentives 
will  be  awarded  to  PHAs  on  this  basis. 
These  areas  of  relief  supersede 
incentives  presently  prescribed  by 
various  other  HUD  handbooks,  to  the 
extent  of  any  inconsistency. 

Four  comments  suggested  that  high 
performers  be  permitted  to  make  line 
item  (not  bottom  line)  changes  in  the 
budget.  The  Department  agrees  and  high 
performers  will  be  allowed  to  make 
spegific  line  item  changes  to  routine 
expenditures  as  long  as  the  total  level  of 
routine  expense  is  not  changed. 

Three  comments  suggested  reducing/ 
waiving  the  number  of  HUD  approvals 
needed  before  the  PHA  can  take  action 
in  a  number  of  areas.  The  Department 
agrees  and  in  the  interim  rule  has 
included  as  incentives  not  requiring 
prior  HUD  approval  for  occupancy  of 
dwelling  units  by  PHA  employees, 
provided  the  PHA  charges  market  rents 
for  these  imits;  not  requiring  prior  HUD 
approval  imder  the  Development 
Handbook  for  contracts  for  professional 
and  technical  services;  and  other 
reductions  of  otherwise  necessary  HUD 
approvals  for  high  performing  PHAs. 

Three  comments  suggested  awards/ 
certificates  of  recognition  for  high 
performers  at  the  formal  Performance 
Awards  ceremony.  The  Department 
agrees  that  public  recognition  for  high 
performers  is  warranted  but  is  not 
certain  of  the  exact  vehicle  that  will  be 
used  to  convey  this  recognition. 

Two  comments  stated  that  specific 
incentives  should  be  in  place  after 
notice  and  comment  before  the 
evaluation  and  sanctions  aspect  of  the 
rule  go  into  effect.  The  Department 
agrees,  and  incentives  for  PHNfAP  will 
be  published  in  the  interim  rule. 

Two  comments  suggested  that  the 
Department  provide  incentives  or 
recognition  for  "substantially  improved" 
PHAs.  llie  Department  agrees  and  will 
work  on  implementing  this  suggestion  in 
the  final  r^ulation  once  experience 
with  the  interim  rule  shows  how  PHA 
improvement  can  best  be  ascertained. 

Two  comments  suggested  that  high 
performers  be  permitted  to  retain 
savings/earnings  resulting  from 
management  efforts.  The  Department 
does  not  believe  this  is  a  new  incentive 


as  it  basically  reflects  what  is  already 
contained  in  the  Performance  Fimding 
System  in  two  areas:  (1)  Income — 
increases  in  rental  income  generated  in 
a  PHA's  fiscal  year  are  retained  and  are 
not  refiected  in  the  subsidy  calculation 
until  the  following  yean  and  (2) 
Allowable  Expense  Level  (AEL) —    ^ 
operating  savings  generated  through 
improved  procedures  or  cost  saving 
measures  do  not  result  in  a  reduction  in 
the  AEL  Therefore,  this  incentive  is 
already  available  under  current 
regulations. 

One  comment  suggested  that  high 
performance  in  individual  indicators 
should  be  recognized,  not  just  overall 
high  performance.  The  Department 
disagrees  due  to  the  oppressive 
administrative  burden  this  would 
impose  on  both  PHAs  and  the 
Department  However,  the  Department 
wiU  identify  and  commend  PHAs  that- 
meet  die  performance  indicators 
established  under  FHMAP  in  an 
exemplary  manner,  in  accordance  with 
secUon502ofNAHA. 

One  comment  suggested  monetary 
incentives  for  PHA  employees 
responsible  for  "A"  ratings.  The 
Department  is  bound  by  the 
comparability  provisions  of  the  Annual 
Contributions  Contract.  However,  the 
Department  is  reviewing  this  issue. 
One  comment  suggested  that  the 
Department  waive  or  relax  salary 
comparability  requirements  for 
employees  of  high-performing  VHAb. 
The  Department  disagrees.  Although 
salaries  must  be  kept  at  reasonable 
levels,  under  existing  regulations, 
bonuses  can  be  paid  to  PHA  employees, 
as  long  as  the  bonuses  are  comparable 
to  those  paid  to  other  comparable  local 
agencies. 

One  comment  suggested  that  high 
performers  be  permitted  to  receive  their 
entire  armual  subsidy  at  once  and  keep 
the  interest.  The  Department  disagrees 
with  this  proposal  because  it  violates 
United  States  Treasury  regulations,  as 
well  as  the  rule  at  24  CFR  Part  85.  All 
interest  on  Federal  funds  is  returned  to 
the  government  to  reduce  grant 
payments.  Public  housing  management 
enjoys  a  speciflc  exemption  from  the 
provision  that  that  all  interest  is 
retained,  but  is  incorporated  into  the 
calculation  of  subsidy  eligibility  under 
the  Performance  Funding  System. 

One  comment  suggested  that  high 
performers  that  have  exceeded 
maximum  reserves  be  permitted  to 
establish  replacement  reserves  without 
meeting  all  replacement  reserve  criteria. 
The  Department  disagrees  because  a 
PHA  cannot  be  permitted  to  establish  a 
replacement  reserve  when  some  or  all  of 
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its  projects  have  either  bonded  debt  or 
notes  that  were  sold  to  the  Federal 
Financing  Bank.  Such  PHAs  are  not 
subject  to  the  Debt  Forgiveness 
provisions  of  section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  Amendments  Act  of  1985, 
Public  Law  99-272,  which  amends 
section  4  of  the  U.S.  Housing  Act  of 
1937. 

One  comment  suggested  that 
modernization  funding  be  reprogrammed 
to  troubled  PHAs  that  demonstrate  local 
government  support.  The  Department 
disagrees  because  one  of  the  technical 
review  factors  for  the  Comprehensive 
Improvement  Assistance  ft-ogram  is 
local  government  and  resident  support 
for  proposed  modernization.  Once  the 
Annual  Contributions  Contract 
amendments  have  been  executed,  the 
Department  cannot  reprogram 
modernization  funding  from  one  PHA  to 
another  recaptured  modernization 
funding  cannot  be  reprogrammed  or 
reused,  but  must  be  returned  to  the 
United  States  Treasury. 

One  comment  suggested  that  high 
performers  be  permitted  to  budget  for 
vacancies  at  4%  instead  of  3%,  even 
though  the  actual  rate  is  lower.  The 
Department  disagrees  with  the  proposal, 
which  is  merely  a  means  of  providing  an 
additional  increment  of  subsidy 
eligibility  not  currently  permitted  or 
budgeted  for  under  the  Performance 
Funding  System. 

One  comment  suggested  that  high 
performers  be  permitted  to  receive 
Major  Reconstruction  of  Obsolete 
Projects  (MROP)  funding  if  physical 
conditions  warrant  without  regard  to 
vacancies.  The  Department  disagrees 
with  this  suggestion.  However,  a  PHA's 
ability  to  compete  for  competitive 
grants,  including  MROP,  will  be 
enhanced  because  high  performers  will 
receive  the  highest  management 
capability  rating. 

One  comment  suggested  that  high 
performers  receive  speedier  processing 
of  RHPS  requests.  The  Department 
disagrees  because  it  is  currently 
considerfng  alternative  requisition 
systems  that  would  reduce  the  paper 
work  requirements  and  expedite 
payment  for  all  PHAs. 

One  comment  suggested  that  high 
performers  receive  a  limited  budget 
review.  The  Department  already 
performs  limited  budget  reviews  and 
only  performs  detailed  budget  reviews 
on  an  exceptional  basis. 

One  comment  suggested  that  the 
Department  limit  financial  reporting 
requirements  to  once  per  year  for  high 
performers.  The  Department  agrees  and 
has  included  this  as  an  incentive. 


Ore  comment  suggested  that  high 
performers  not  be  designated  as  mod- 
troubled.  The  Department  disagrees 
because  section  502  of  NAHA  mandates 
the  designation  of  mod-troubled  PHAs 
as  a  separate  determination  from  the 
designation  of  troubled.  The  Department 
also  expects  it  to  be  very  rare  that  any 
PHA  would  be  both  a  high  performer 
and  mod-troubled. 

Section  901.140    Memorandum  of 
Agreement  (MOAJ 

One  comment  suggested  that  the 
Department  assess  PHAs  operating  with 
MOAs  under  MOA  standards,  not  the 
PHMAP  standards.  The  Department 
disagrees  with  the  suggestion  to  assess 
PHAs  operating  with  MOAs  under  the 
MOA  performance  goals  only.  Section 
502  requires  that  all  PHAs  be  assessed 
under  the  PHMAP  indicators,  with  no 
exception  for  troubled  or  mod-troubled 
PHAs.  The  purpose  of  the  MOA,  in  part, 
is  to  move  the  PHA  to  acceptable 
performance  levels,  and  not  just  the 
MOA  yearly  performance  target. 

One  comment  suggested  that 
Comprehensive  Grant  Program  money 
be  allowed  in  increments  if  a  PHA 
meets  the  MOA  requirements.  The 
Department  disagrees  because  the 
Comprehensive  Grant  Program  is  based 
on  formula  allocations  with  specific 
provisions  on  treating  mod-troubled 
agencies  and  on  the  circumstances 
under  which  the  Department  may 
withhold  or  reallocate  funds. 

One  conunent  stated  that  it  was 
unclear  what  grade  represents  a 
deficiency  that  must  be  corrected  with 
an  MOA.  The  Department  has 
determined  that  the  chief  purpose  of  the 
MOA  is  to  serve  as  the  plan  to  remove 
the  PHA  from  troubled  or  mod-troubled 
status  as  quickly  as  possible.  The 
emphasis  in  a  MOA  is  not  on  taking 
actions  to  bring  a  PHA's  management 
performance  in  each  indicator, 
considered  individually,  to  at  least  a 
grade  of  "C",  as  is  the  case  with 
Improvement  Plans;  rather,  the  MOA's 
emphasis  is  on  identifying  what 
combination  of  actions  across  what 
combination  of  indicators  will  result  in 
an  overall  PHA  management  capability 
that  is  no  longer  considered  troubled  or 
mod-troubled.  As  both  the  proposed  rule 
and  the  interim  rule  state:  "the  scope  of 
the  MOA  may  vary  depending  upon  the 
extent  of  the  problems  present  in  the 
PHA."  There  are,  thus,  no  set  grade 
levels  that  must  be  addressed  in  a  MOA. 
For  example,  the  goal  of  removing  a 
PHA  from  troubled  or  mod-troubled 
status  may,  in  a  particular  instance,  be 
more  readily  accomplished  by  raising 
the  grade  levels  of  a  number  of 
indicators  from  "D"  to  "B".  than  from 


raising  the  grade  levels  of  other 
indicators  from  "F*  to  "D".  The  "F" 
grade  indicators  would  still  have  to  be 
addressed  in  an  Improvement  Plan,  and 
these  corrections  for  particular 
indicators  may  require  extended 
timeliness,  but  the  remedying  of 
troubled  or  mod-troubled  status  should 
not  be  contingent  upon  correcting  the 
most  intransigent  deficiency.  The  areas 
of  improvement  on  which  the  MOA 
focuses,  the  targeted  levels  of 
improvement  to  be  achieved,  and  the 
strategy  for  attaining  those  levels  are 
arrived  at  through  a  process  of 
negotiation  between  the  troubled  or 
mod-troubled  PHA  and  the  Department. 

One  comment  stated  that  the  statute 
does  not  require  a  MOA  for  mod- 
troubled  PHAs.  The  Department 
interprets  the  statute  to  include  the 
requirement  of  an  MOA  for  mod- 
troubled  PHAs.  Although  the  statute 
does  not  specifically  state  that  an  MOA 
is  required  for  mod-troubled  PHAs,  it 
does  infer  this.  The  determination  of  a 
PHA  as  mod-troubled  under  section  502 
of  NAHA  is  tied  into  the  modernization 
allocation  formula  of  section  509  of 
NAHA.  Under  the  formula,  a  mod- 
troubled  PHA  may  be  allocated  less 
funding  than  is  allowed  a  PHA  that  is 
not  troubled.  Section  509  provides  that  a 
mod-troubled  PHA's  funding  allocation 
may  be  restored  if  its  designation  as 
mod-troubled  is  removed.  The  obvious 
mechanism  for  removing  the  designation 
of  a  PHA  as  mod-troubled,  since  no 
other  process  is  even  mentioned  in  the 
statute,  is  the  memorandum  of 
agreement  (MOA)  under  section  502, 
which  is  the  same  section  under  which 
mod-troubled  status  is  estimated. 

One  comment  suggested  that  high 
performers  should  also  be  required  to 
enter  into  MOAs.  The  Department 
disagrees  because  one  of  the  incentives  - 
for  high-performing  PHAs  is  less  paper 
work  requirements,  rather  than  more. 

One  comment  stated  that  is  was  not 
clear  what  technical  aid/assistance  will 
be  given  to  troubled  PHAs.  The 
Department  will  require  Field  Offices 
either  to  provide  technical  assistance,  or 
direct  a  PHA  to  another  provider,  fqr  all 
of  the  deHcient  areas  (below  a  grade 
"C")  of  a  PHA's  operations.  The  speciHc 
types  of  technical  assistance  will  be 
dependent  upon  the  needs  of  individual 
PHAs.  Examples  include,  but  are  not 
limited  to,  assistance  in  developing 
fmancial  controls;  orientation  of  new 
board  members;  procurement  training; 
and  assistance  in  developing  required 
policies. 
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Section  901.145    Improvement  Plan 

The  Department  did  not  receive 
specific  comments  on  th6  improvement 
plan,  but  there  were  two  comments 
asking  for  clarification  of  what 
constitutes  a  "deficiency".  The 
Department  defines  deficiency  as  any 
grade  in  any  indicator  below  a  grade 
"C".  The  Department  has  made  two 
changes  in  the  improvement  plan  in 
order  to  relieve  PHAs  of  paperwork 
burden.  The  first  change  allows  a  PHA 
90  calendar  days  after  the  receipt  of  its 
notification  letter  or  a  final  resolution  of 
an  appeal  to  correct  a  deficiency,  rather 
than  60  calendar  days  as  stated  in  the 
proposed  rule.  A  PHA  should  be  able  to 
correct  most  deficiencies  within  this 
time  frame.  A  PHA  will  be  aware  of 
most  deficiencies  at  the  time  it  performs 
its  own  assessment  and  submits  its 
certification  which  is  due  within  90 
calendar  days  after  its  fiscal  year  begins. 
Correction  of  deficiencies  should  begin 
immediately  after  discovery  and 
continue  through  the  Field  Office 
assessment  process  and  appeals 
process,  if  any.  At  a  minimum,  a  PHA 
has  270  calendar  days  after  its  fiscal 
year  begins  to  correct  a  deficiency 
before  an  improvement  plan  may  be 
requested. 

The  second  change  involves  the 
submission  of  an  improvement  plan.  The 
Field  Office  will  require  a  PHA  to 
submit  an  improvement  plan  for  each 
indicator  in  which  a  PHA  scored  a  grade 
"F".  The  Field  Office  may  require,  on  a 
risk  management  basis,  a  PHA  to  submit 
an  improvement  plan  for  each  indicator 
in  which  a  PHA  scored  a  grade  "D"  or 
"E". 

Section  901.150  PHAs  Troubled  With 
Respect  to  the  Program  Under  Section 
14  (Mod-Troubled) 

Eight  comments  stated  that  many  of 
the  indicator  items  are  not  related  to 
mod-troubled  or  are  too  broad  (such  as 
funds  owed  to  HUD,  development  funds, 
excess  HUD  advances,  sustained  audit 
disallowances,  annual  audit,  etc.),  and 
recommended  that  the  entire  section  be 
re-analyzed.  The  Department  agrees 
with  this  comment  and,  accordingly,  has 
limited  the  indicators  used  to  determine 
mod-troubled  PHAs  to  only  one 
indicator,  the  modernization  indicator, 
which  is  composed  of  only  items 
directly  related  to  modernization 
performance. 

One  comment  stated  this  section  is  so 
confusing  it  might  better  be  written  as  a 
separate  proposed  rule.  The  Department 
disagrees.  In  addition  to  limiting  the 
indicators  used  to  determine  mod- 
troubled  to  a  single  indicator  directly 
relating  to  modernization,  the  section  of 


the  PHMAP  rule  on  mod-troubled  PHAs 
has  been  rewritten  for  clarity. 

One  comment  stated  that  even  though 
this  provision  may  not  violate  the 
statute,  it  breaches  its  spirit  by  not 
providing  for  a  credit  system  for  PHAs 
that  become  n)od-troubled  in  subsequent 
years.  This  issue  will  be  addressed  more 
appropriately  in  the  Comprehensive 
Grant  Program  rule. 

One  comment  stated  that  the  mod- 
troubled  designation  should  be  limited 
to  past  performance  on  modernization 
using  four  of  the  PHMAP  modernization 
standards:  quality  of  physical  work, 
timeliness  of  physical  work,  contract 
administration,  and  budget  controls.  The 
Department  agrees,  and  has 
incorporated  the  appropriate  standards 
within  the  modernization  indicator 
along  with  the  statutory  indicator  of 
unexpended  modernization  funds. 

One  comment  suggested  that  the 
process  for  designating  mod-troubled 
PHAs  should  be  the  subject  of  a 
separate  rulemaking.  The  Department 
disagrees.  The  procedure  for  designating 
mod-troubled  PHAs  is  going  forward 
because  the  modernization  program  is 
such  an  important  part  of  the  overall 
operation  of  a  PHA.  An  opportunity  to 
conmient  on  this  important  aspect  of 
PHMAP  was  provided  in  the  proposed 
rule.  This  interim  rule  provides 
additional  opportunity  for  public 
comment  on  this  issue. 

Section  901.200    Substantial  Default  by 
a  PHA 

The  proposed  rule  addressed  the 
substantial  default  provision  of  section 
502  by  restating  the  statutory  language, 
with  no  amplification,  and  inviting 
public  comment  on  the  issue. 
Recognizing  that  the  statutory  language 
may  not  be  adequate  for  regulatory 
purposes,  the  Department  developed 
adcUtional  implementing  language  for 
inclusion  in  this  interim  rule. 

The  Department's  purpose  in 
developing  the  new  subpart  C, 
Substantial  Default  is  to  define  clearly 
the  terms  and  conditions  under  which 
the  Department  can  and  will  intervene 
,in  the  management  of  a  public  housing 
agency  to  assure  the  continued 
availability  of  decent,  safe,  and  sanitary 
housing  for  PHA  residents,  and  to 
protect  the  Department's  and  the 
public's  financial  interest  in  the 
preservation  of  PHAs'  real  property 
assets. 

Several  comments  stated  that  this 
section  needs  more  adequate  definition, 
or  that  a  description  of  triggering  events 
for  a  substantial  default  should  be  given 
in  the  rule.  "Ilie  Department  agrees  and 
has  provided  both  in  S  901.205  of  the 
rule.  Two  comments  stated  that 

I 


substantial  default  should  be  defined 
only  as  an  intentional  act  or  an  act  done 
with  criminal  intent  The  Department 
disagrees  because  events  or  conditions 
that  constitute  a  substantial  default  are 
not  always  intentional  or  done  with 
criminal  intent.  The  significant  aspect  of 
a  substantial  default  is  an  inability  to 
perform  as  required  under  contracts  or 
covenants.  Whether  the  harm  that 
results  from  the  inability  to  perform,  or 
that  is  avoided  by  prompt  remedial 
action,  is  a  consequence  of  an 
intentionally  wrongful  act  or  mere 
negligence  or  incompetence,  should  not 
and  will  not  be  the  determining  factor 
in  defining  a  substantial  default. 

One  comment  suggested  that  an 
appeals  process  to  challenge  a  finding  of 
substantial  default  should  be  included. 
The  Department  disagrees  and  has 
determined  that  since  the  finding  could 
only  be  made  by  the  Assistant  Secretary 
after  full  Departmental  review,  court 
action  would  be  the  appropriate  avenue 
for  a  PHA  to  challenge  the  finding. 

Other  Comments 

Three  comments  stated  that  PHAs 
need  more  money  to  perform  their 
functions.  The  Department  believes  that 
PHMAP  attempts  to  be  flexible  in  its 
performance  assessment  by  providing 
for  special  circumstances  through 
modification  and  exclusion  requests. 
Every  PHA  is  given  the  opportunity  to 
present  for  consideration  its  arguments 
and  supporting  data  that  it  is  unable  to 
perform  to  a  satisfactory  level  in  any 
indicator  because  of  fmancial  factors 
beyond  its  control. 

One  comment  stated  that  charts  and 
graphs  would  be  helpful  for 
understanding  the  rule.  The  Department 
agrees  and  has  provided  charts  in  this 
interim  rule  whenever  possible. 
Handbook  guidance  that  will  be  issued 
for  this  interim  rule  will  include  charts 
and  graphs  whenever  possible. 

One  comment  suggested  that  PHMAP 
could  have  a  significant  impact  on  small 
entities  under  the  Regulatory  Flexibility 
Act.  The  Department  beUeves  it  is 
significant  that  in  this  comment  the  total 
number  of  paperwork  burden  hours  was 
mistaken  for  the  paperwork  burden  per 
respondent.  The  Department  considers 
and  is  sensitive  to  size-based  impacts 
and  distinctions  in  this  rule.  The 
analysis  of  the  paperwork  burden  in  the 
proposed  rule  was  broken  down  by  PHA 
size,  and  the  proposed  rule  incorporated 
a  scoring  adjustment  based  on  PHA 
size.  The  Department  invites  additional 
comment  in  this  interim  r\ile  on  what,  if 
any,  size-based  adputments  would  be 
appropriate  for  this  program,  and  will  be 
reviewing  the  operation  of  the  pr<«gram 
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under  the  interim  rule  with  this 
consideration  in  mind. 

One  comment  suggested  that  PHMAP 
should  be  suspended  anytime  the 
Performance  Funding  System  is  funded 
at  less  than  100%.  The  Department 
disagrees  with  this  suggestion  because 
PHAs  do  not  stop  providing  housing  and 
basic  services  if  the  Performance 
Funding  System  is  funded  at  less  than 
100%.  While  underfunding  of  the 
Performance  Funding  System  creates  a 
challenge,  it  does  not  suspend 
responsibility. 

One  comment  suggested  that  HUD 
ofTicials  should  be  graded  by  PHAs.  The 
Department  disagrees  that  this  program 
is  an  appropriate  vehicle  for  this 
activity.  The  Annual  Contributions 
Contract  places  monitoring 
responsibility  for  PHA  compliance  on 
the  Department.  Section  502  of  NAHA. 
which  establishes  PHMAP,  requires  the 
Department  to  assess  the  management 
performance  of  KlAs.  The  Department 
performs  an  annual  performance 
evaluation  of  Regional  O^ces,  and 
Regional  OfRces  perform  annual 
performance  evaluations  of  Field  Office 
to  ensure  accountability.  PHAs  should 
inform  Regional  Offices  of  Field  Office 
nonperformance  for  review  and  action. 
and  inform  Headquarters  of  Regional 
Office  nonperformance  for  review  and 
action. 

The  Department  is  particularly 
interested  in  receiving  suggestions  from 
PHAs,  residents,  representatives  of 
resident  and  industiy  groups,  and  other 
interested  parties,  regarding  indicators 
to  assess  the  management  performance 
of  PHAs  under  the  section  8  program,  as 
well  as  incentives  for  section  8. 

Indicator  Comments 

Since  many  indicators/standards 
have  been  eliminated  or  consolidated, 
the  Department  will  only  address  those 
comments  that  relate  to  the  remaining 
indicators.  The  remaining  indicators 
have  been  renumbered  to  reflect  their 
order  of  appearance  in  this  interim  rule; 
the  order  of  numbering  that  was  used  in 
the  proposed  rule  will  be  included  in  the 
foUowring  discussion  for  ease  of 
reference  to  the  proposed  rule.  The 
grade  "C  in  all  the  indicators  reflects 
acceptable  performance,  with  grades 
"B"  and  "A"  reflecting  higher  than 
acceptable  performance,  and  grades 
"D".  "E"  and  "F'  reflecting  lower  than  , 
acceptable  performance. 

Vacancy  Number  and  Percentage 
(Indicator  (1)  in  the  Proposed  Rule) 

Fifty-eight  comments  stated  that 
vacancies  need  to  be  defined  and 
suggested  the  following  categories  not 
be  included  in  the  vacancy  rate:  (1) 


Vacant  units  is  on-schedule 
modernization  programs;  (2)  vacant 
imits  not  available  for  occupancy  that 
are  in  developments  identified  in  an 
approved  Comprehensive  Plan  for 
modernization  but  that  have  not  as  jret 
been  funded:  (3)  vacant  units  that  have 
been  determined  to  contain  lead  based 
paint  or  other  hazardous  materials;  (4) 
vacant  units  in  an  approved  demoUtion 
or  disposition  program  or  in  a  site  for 
which  the  PHA  has  submitted  an 
application  for  demolition  or  disposition: 
(5)  vacant  units  in  States  whose  law 
requires  the  PHA  to  hold  abandoned 
resident  possessions  in  a  unit  for  a 
stated  period  of  time  should  not  be 
counted  until  the  PHA  is  permitted  to 
enter  the  unit  and  begin  readying  it  for 
re-occupancy;  (6)  vacant  units  that  are 
vacant  because  of  casualty  damage 
during  the  period  when  the  claim  is 
being  adjusted;  (7)  vacant  units  in 
locations  where  the  units  are  vacant 
because  of  marketability  and  have  been 
excluded  by  a  modification  waiver  from 
HUD;  (8)  vacancy  problems  caused  by 
over-building  of  competing  subsidized 
units,  which  often  have  numerous 
amenities  that  are  not  available  in 
public  housing;  (9)  vacant  units  due  to 
rigorous  and  necessary  eviction 
practices;  (10)  units  that  have  been 
deprogrammed;  (11)  units  that  are 
vacant  due  to  local  market  conditions; 
(12)  units  that  are  vacant  due  to 
resident-caused  damages;  (13)  units  that 
are  vacant  due  to  natural  disaster;  (14) 
units  that  are  vacant  due  to  drug 
elimination  efforts;  (15)  a  reasonable 
time  to  re-rent  vacant  units  after  they 
have  been  turned  back  from 
modernization  in  large  blocks:  (16) 
temporary  fluctuations  in  the  vacancy 
rate  due  to  the  addition  of  new 
development  units;  and  (17)  vacant  units 
due  to  lack  of  modernization  funds. 

The  Department  agrees  that  vacant 
units  should  not  be  included  in  the 
vacancy  rate  under  the  following 
circumstances:  (1)  Units  in  an  approved 
demolition  or  disposition  program;  (2) 
units  in  which  resident  property  has 
been  abandoned,  but  only  if  State  law 
requires  the  property  to  be  left  in  the 
unit  for  some  period  of  time,  and  only 
for  the  period  stated  in  law;  (3)  units 
that  have  sustained  casualty  damage 
and  are  being  held  off  the  market  to 
allow  adjustment  of  the  insurance  claim; 
and  (4)  units  that  are  occupied  by 
employees  of  the  niA  and  units  that  are 
used  for  resident  services. 

Vacant  units  in  a  funded  on-schedule 
modernization  program  have  been 
consolidated  into  diis  indicator  for 
grade"C"  and  below.  In  the  private 
housing  sector,  most  rehabilitation  is 
performed  with  residents  in  place.  Given 


the  need  for  public  housing,  in  most 
circumstances,  a  PHA  should  be  able  to 
modernize  units  with  residents  in  place. 
Under  the  Comprehensive  Grant 
Program  (CGP).  the  cases  where  units 
are  rehabilitated  with  residents  in  place 
should  increase. 

The  Department  disagrees  with  the 
other  exemptions  suggested  by  the 
comments.  The  other  suggestions 
enumerated  above  are  for  unusual  or 
special  circumstances  that  cleariy  are 
under  the  control  of  PHAs  to  mitigate,  or 
that  existing  handbook  procedures 
accommodate.  However,  in  the  event  a 
truly  unusual  or  special  circumstance 
exists,  the  issue  should  be  raised  with 
the  Field  Office  through  an  exclusion  or 
modification  request,  as  discussed 
earlier  in  this  preamble. 

Twenty-sue  comments  stated  that  the 
vacancy  percentages  are  too  rigid  and 
the  vacancy  percentage  should  be  3%  for 
grade  A.  The  Department  disagrees  with 
these  comments.  Acceptable 
performance  for  vacancies  in 
accordance  with  the  Performance 
Funding  System  is  3%  vacancies. 

Twenty-two  comments  stated  that 
vacancies  should  be  an  annual  average 
rather  than  a  snapshot  picture  because 
vacancy  rates  are  often  seasonal,  and  it 
would  be  unfair  to  base  the  vacancy 
rate  determination  on  one  month,  llie 
Department  agrees  that  the  requirement 
to  use  only  the  snapshot  method  could 
result  in  an  unrepresentative  vacancy 
rate.  Therefore,  the  vacancy  indicator 
has  been  revised  specifically  to  allow 
for  the  average  vacancy  rate  for  the 
reporting  month,  or  a  snapshot  picture  at 
the  end  of  the  reporting  month.  This 
procedure  for  calculating  vacancy  rates 
is  the  same  as  that  specified  in  24  CFR  . 
990.117. 

Nine  comments  asked  how  the  term 
"vacant"  is  defined.  The  Department 
defines  a  vacant  unit  as  a  unit  that  is  not 
under  lease  to  a  family  that  was  a  low- 
income  family  at  the  time  of  admission 
and  has  not  been  approved  for 
temporary  or  long-term  nondwelling  use 
in  the  normal  course  of  project 
operation.  The  Department  will  issue 
handbook  guidance  that  will  include  a 
sample  work  sheet  for  calculating  the 
average  percentage  of  vacancy  da3r8. 
The  formula  used  to  compute  the 
vacancy  rate  is  vacancy  days  (less 
stated  exemptions)  divided  by  the  unit 
availability  days  (less  stated 
exemptions).  In  the  revised  indicator  (1). 
vacancies,  actual  vacancies  means:  (1) 
The  percent  or  number  of  vacancies 
after  deducting  vacant  units  included  in 
an  approved  demolition  or  di^>o8ition 
program:  (2)  vacant  units  in  which 
resident  proper^  has  been  abandoned. 
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but  only  if  State  law  requires  the 
property  to  be  left  in  the  unit  for  some 
period  of  time,  and  only  for  the  period 
stated  in  the  law;  (3)  vacant  units  that 
have  sustained  casualty  damage  and  are 
being  held  off  the  market  to  allow 
adjustment  of  the  insurance  claim;  and 
(4)  units  that  are  occupied  by  employees 
of  the  PHA  and  units  that  are  used  for 
resident  services.  Adjusted  vacancies 
means  the  percent  or  number  of 
vacancies  after  deducting  units  included 
in  a  funded  on-schedule  modernization 
program. 

Two  comments  inquired  as  to  what 
period  of  time  is,being  assessed.  The 
Department  will  assess  PHAs  under 
PHMAP  for  the  period  of  the  PHA's 
immediate  past  fiscal  year,  unless  stated 
otherwise  for  assessing  modernization. 
One  comment  stated  that  the  industry 
norm  of  5%  vacancies  should  be  applied 
to  all  PHAs.  The  Department  disagrees 
with  this  comment  due  to  the  unique 
nature  of  public  housing.  Private 
industry  housing  does  not  have  a 
guarantee  of  operating  subsidy  nor  does 
it  have  the  stipulation  that  a  resident 
shall  pay  no  more  than  30%  of  income 
towards  total  housing  cost.  Since  public 
housing  has  greater  opportunities  to  rent 
units,  grade  "C"  of  this  indicator  is  the 
acceptable  performance  of  3%    ■ 
vacancies. 

One  comment  suggested  that  specific 
ranges  be  used  for  the  vacancy 
indicator.  The  Department  agrees,  and 
the  vacancy  indicator  has  been  revised 
to  reflect  more  specific  language. 

One  comment  noted  that  the  number 
of  vacant  units  does  not  appear  in  the 
grading  of  the  indicator.  The  Department 
included  the  number  of  vacant  units  for 
grade  "C"  and  below  in  the  proposed 
rule  and  has  included  the  number  of 
vacant  units  for  grade  "B"  and  below  in 
the  vacancy  indicator  for  this  interim 
rule.  In  addition,  a  PHA  will  now  be 
required  to  certify  to  the  average 
number  and  percent  of  vacancy  days. 

One  comment  stated  that  if  a  PHA  has 
more  than  5%  of  its  units  vacant  for 
more  than  one  year,  the  PHA  should  fail 
this  indicator.  The  Department  has 
determined  that  8%  is  the  failing 
percentage. 

One  comment  stated  that  the  vacancy 
rate  is  not  necessarily  a  factor  of 
management  performance;  in  an  area 
where  vacancies  run  15%.  a  10% 
vacancy  rate  may  show  exceptional 
management.  The  Department  disagrees 
with  the  statement  that  the  vacancy  rate 
is  not  necessarily  a  factor  of 
management  performance.  The 
Department  considers  vacancies  one  of 
four  major  areas  of  management 
performance,  and  has  weighted  this 
indicator  to  reflect  its  importance  in 


management  performance.  A  private 
industry  housing  vacancy  rate  of  15% 
does  not  necessarily  mean  that  a  PHA 
should  have  a  comparable  vacancy  rate, 
since  the  two  may  not  be  addressing  the 
same  segment  of  the  housing  market. 
Private  industry  housing  does  not  have  a 
guarantee  of  operating  subsidy  nor  does 
it  have  the  stipulation  that  a  resident 
shall  pay  no  more  than  30%  of  income 
towards  total  housing  cost.  The  norms 
for  public  housing  should,  therefore,  be 
more  rigid  than  for  the  private  sector. 
A  PHA  shall  certify  to  this  vacancy 
indicator  within  90  calendar  days  after 
thej)eginning  of  its  fiscal  year,  as  of  the 
end  of  its  immediate  past  fiscal  year. 
Documentation  verifying  this  indicator 
shall  be  maintained  by  the  PHA  for 
HUD  post-review.  This  indicator  has  a 
scoring  weight  of  three. 

Modernization  (indicators  #2  and  15(a)- 
(f)  in  the  proposed  rule) 

In  response  to  public  comments,  the 
Department  has  decided  to  combine 
indicators  #2  and  #15  into  one  indicator 
with  five  components  for  modernization 
and  to  eliminate  the  items  related  to 
program  management  (#15{e)  in  the 
proposed  rule)  and  to  timeliness  of 
management  improvements  (#15(f)  in 
the  proposed  rule).  In  addition,  the 
Department  has  revised  indicator  #2  in 
the  proposed  rule,  which  is  now 
component  #1,  Unexpended  Funds,  of 
the  modernization  indicator  (#2  in  the 
interim  rule)  to  be  a  more  effective 
measure  of  performance.  Based  on  the 
language  in  the  proposed  rule,  this 
indicator  allowed  for  a  certain 
percentage  of  unexpended  funds  after  3 
years  wiSiout  consideration  of  whether 
a  revision  to  the  original  Project 
Implementation  Schedule  had  been 
approved  by  HUD.  The  Department  did 
additional  field  testing  of  this 
component  and  found  that  it  did  not 
accurately  reflect  the  Departmental 
policy  of  granting  time  extensions  that 
resulted  in  revised  Schedules.  The 
results  of  the  field  test  support  the 
Department's  decision  to  revise  this 
component  to  a  pass/fail  component 
that  i6  consistent  wiA  the  Department's 
policy  of  adherence  to  the  latest  HUD- 
approved  Project  Impfementation 
Schedule.  This  approach  is  consistent 
with  longstanding  Departmental  pohcy 
on  issuing  time  extensions  based  on 
valid  delays  and  the  effect  of  these 
HUD-approved  time  extensions  on  the 
expenditure  of  funds. 

bi  response  to  the  public  comments, 
the  Department  has  made  other 
significant  revisions  to  the  items 
comprising  the  modernization  indicator. 
However,  in  revising  the  modernization 
indicator,  the  Department  has  concluded 


that  it  may  be  necessary  to  conduct  on- 
site  assessments  of  the  indicator  before 
applying  it  for  the  purpose  of  affecting 
the  formula  allocation  of  modernization 
funds  under  the  Comprehensive  Grant 
Program  (CGP),  due  to  the  following 
reasons: 

First,  the  Department  is  concerned 
that,  in  some  cases.  Regional  and  Field 
Offices  may  have  granted  time 
extensions  for  fund  obligation  (also 
affecting  fund  expenditure)  for  reasons 
within  the  PHA's  control  in  order  to 
avoid  the  recapture  of  funds.  Recaptured 
funds  are  currently  not  available  to  the 
Department  for  reuse.  Reasons  within 
the  PHA's  control  do  not  constitute  valid 
reasons  for  delay,  as  set  forth  in  the 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  Handbook 
7485.1,  as  revised.  The  issuance  of  time 
extensions  in  cases  of  poor  performance 
solely  to  avoid  fund  recapture  affects 
the  acctuticy  of  the  scoring  for  the 
revised  components  #1  and  #2  of  the 
modernization  indicator. 

Second,  some  Field  Offices  may  not 
have  adequate  documentation  of  PHA 
performance  in  the  areas  of  contract 
administration  and  quality  of  physical 
work.  This  lack  of  adequate 
documentation  affects  the  accuracy  of 
the  scoring  for  the  revised  components 
#3  and  #4  of  the  modernization 
indicator. 

Accordingly,  the  inadequate  or 
inaccurate  data  in  the  Field  Offices  may 
result  in  artificially  high  scores  for 
certain  PHAs  on  the  modernization 
indicator  and  a  lack  of  uniform 
application  of  the  time  extension  policy 
and  the  monitoring  requirements  by 
Field  Offices  may  result  in  artificially 
high  or  low  scores  for  other  PHAs. 
Therefore,  the  Department  has 
concluded  that  it  is  in  the  best  interest 
of  the  Public  Housing  Program  to  score 
and  rate  PHAs  on  the  modernization 
indicator  only  after  conducting  any 
necessary  on-site  assessments.  This 
means  that  in  the  first  year  of  the  CGP, 
which  is  FFY  1992,  no  PHA  participating 
in  the  CGP  will  be  initially  designated 
as  mod-troubled  for  FFY  1992  and  have 
its  formula  ftmding  limited. 

However,  the  Department  puts  the 
public  on  notice  that  it  may  condition  a 
PHA's  annual  formula  grant  in  the  first 
year  of  the  CGP,  based  on  substantial 
evidence  of  a  lack  of  performance  in 
carrying  out  its  modernization  program 
under  the  CIAP.  Under  conditioning,  the 
PHA  would  receive  the  full  amount  of  its 
annual  formula  grant,  subject  to  carrying 
out  certain  activities,  such  as  hiring  a 
construction  management  firm,  or 
subject  to  receiving  prior  HUD  approval 
of  certain  activities,  such  as  award  of 
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architect /engineer  contracts,  bid 
advertisement,  issuance  of  contract 
modifications,  etc. 

As  previously  stated,  the  Department 
intends  to  use  the  first  year  of  the 
PHMAP  {FFY  1992)  to  conduct  any 
necessary  on-site  assessments  of  PHAs 
participating  in  the  CGP  in  FFY  1992. 
This  will  enable  the  Department  to  have 
accurate  and  sufficient  information 
regarding  the  PHA's  contract 
administration  and  quality  of  work 
under  the  CLAP.  In  addition,  the 
Department  intends  to  work  closely  with 
Field  and  Regional  OfHces  on 
appropriate  application  of  the  time 
extension  policy,  as  set  forth  in  the 
CIAP  Handbook.  Mod-troubled 
designation  will  not  affect  a  PHA's 
formula  funding  amount  until  FFY  1993. 

One  comment  questioned  how  a  PHA 
which  has  applied  for  CIAP  funding  over 
many  years  for  a  specific  project,  but 
has  not  been  funded,  can  be  penalized. 
The  comment  stated  that  projects  with 
problems  must  be  excluded  when 
determining  performance  because  the 
need  for  CIAP  money  is  a  valid  reason 
for  the  very  problems  being  monitored. 
The  Department  does  not  understand 
this  comment  since  the  indicator  relates 
to  PHA  performance  using 
modernization  funds,  not  to  the 
condition  of  units  as  the  comment 
implies. 

One  comment  stated  this  indicator 
should  measure  the  product,  not  the 
process.  The  Department  bdieves  that 
overall,  the  modernization  indicator  as 
revised  does  measure  the  product,  not 
the  process,  in  that  each  of  the 
components  has  an  impact  on  the 
quality  of  the  modernization.  In 
addition,  the  criteria  or  standards  to  be 
used  within  this  indicator  have  been  set 
by  the  92  App.  Act. 

Comments  regarding  indicator  #2, 
unexpended  section  14  (modernization) 
funds  in  the  proposed  rule  (now 
designated  component  #1  of  the 
modernization  indicator)  which  is 
mandated  by  the  statute,  are  as  follows: 
Two  comments  stated  that  a 
clarification  is  needed  as  to  whether 
unexpended  means  unspent  or 
unobligated.  The  Department  defines 
unexpended  to  mean  unspent, 
regardless  of  obligation  status. 

Two  comments  stated  that  measuring 
obligated  modernization  funds  is  a  more 
appropriate  measure  from  an 
administrative  and  construction 
perspective.  The  comments  also  noted 
that  the  overlay  of  the  CGP  adds 
another  layer  of  complexity  when 
measuring  "expended  funds."  The 
comments  recommended  that  HUD 
should  either  interpret  the  starting  point 
for  the  expenditure  of  funds  to  be  the 


time  of  the  contract  execution  or  seek  a 
technical  correction  to  the  statute  to 
provide  for  review  based  upon  the 
obligation  of  funds.  The  Department 
believes  that  fund  expenditure  is  an 
important  measure  of  PHA  performance 
under  modernization  since  expended 
funds  reflect  completion  of  planned 
work.  Completion  of  planned  work  is 
the  ultimate  objective  of  modernization 
in  order  to  improve  living  conditions  for 
the  residents.  Therefore,  the  Department 
has  no  plans  to  seek  a  technical 
correction  to  the  statute. 

Two  conmients  stated  that  following  a 
strict  time  period  for  funds  expended  is 
arduous  in  that  disputes  with 
contractors  require  time  to  resolve, 
architectural  and  engineering  studies 
and  plans/specifications  require  time  to 
develop,  and  unanticipated  hazard 
abatement  among  other  things  may 
delay  the  completion  of  the  • 
modernization  work.  The  Department 
agrees  and  has  written  into  this 
component  an  exemption  for  valid 
delays  outside  of  the  PHA's  control. 
Again,  PHAs  should  be  aware  that  the 
purpose  of  modernization  is  to  not  only 
obligate  funds,  but  obtain  decent  hving 
conditions  for  residents  as  quickly  and 
responsibly  as  possible.  Furthermore,  a 
PHA  should  exert  maximum  effort  to 
resolve  contract  disputes  which  can 
result  in  delays  in  expending  funds, 
without  compromising  its  contractual 
rights. 

Two  comments  stated  that  this 
statutory  indicator  has  the  unintended 
and  undesirable  effect  of  encouraging 
PHAs  to  front-load  modernization 
contracts  to  ensure  that  funds  are 
expended  more  quickly.  The  Department 
disagrees  in  that  because  of  the 
approved  project  implementation 
schedule  and  time  extension  exclusions, 
it  would  not  be  to  any  PHA's  advantage 
to  "front-load  modernization  contracts". 
It  would  be  far  more  effective  for  the 
PHA  to  submit  tm  original  project 
implementation  schedule  which  is 
realistic  or  request  a  time  extension, 
where  necessary  and  justified.  Where 
the  PHA  has  unexpended  funds  over 
three  years  old,  but  has  not  reached  the 
fund  expenditure  deadline  in  the  latest 
HUD-approved  schedule,  the  PHA  is  not 
penalized  for  having  such  funds 
unexpended. 

One  comment  stated  that  this  factor 
needs  to  be  made  more  stringent, 
recognizing  that  HUD  can  approve 
longer  implementation  schedules  for 
those  unusual  projects  which  might 
actually  require  an  extended  period  of 
time  for  fund  expenditure.  The 
Department  agrees  and  has  reworded 
this  component,  making  it  pass/fail 
except  where  the  PHA  can  demonstrate 


that  the  approved  original  or  revised 
schedules  gave  the  WA  longer  than  3 
years. 

One  comment  stated  that  in  light  of 
the  fact  that^'HAs  have  traditionally 
been  measured  primarily  on  the 
percentage  of  obligated  funds,  perhaps 
this  standard  should  initially  provide  for 
a  lower  percentage  of  expended  funds, 
and  raise  it  each  fiscal  year,  providing  a 
smoother  transition  to  the  new 
measurement  than  the  percentages 
contained  in  the  proposed  rule.  The 
Department  disagrees  and  feels  that  this 
statutory  component  will  effectively 
measure  performance  under  a  pass/fail 
approach  with  the  incorporated  valid 
delay  exemption. 

One  comment  stated  that  PHAs  with 
unexpended  funds  approved  prior  to 
fiscal  1984  should  not  automatically  fail 
this  indicator.  For  example,  litigation 
might  be  the  cause  of  the  unexpended 
funds.  More  generally,  there  is  a  danger 
that  the  "unexpended  after  three  years" 
rule  will  be  applied  too  mechanically, 
even  though  HUD  can  approve  longer 
time  frames  in  the  project 
implementation  schedules.  The 
Department  agrees  and  has  incorporated 
the  valid  delay  exemptioa 

One  comment  stated  that  it  is  not 
always  possible  to  have  funds  expended 
after  three  years  due  to  the  size  and 
complexity  of  some  modernization 
projects  and  suggested  that  ciurent 
procediu^s  remain  in  place.  The 
Department  agrees  that  current 
procedures  should  remain  in  place  and 
has  written  into  the  component 
exclusions  which  cover  longer  time 
frames  in  the  approved  schedule,  as  well 
as  exemptions  for  valid  delays  outside 
of  the  PHA's  controL 

One  comment  stated  that  this 
indicator  would  lead  to  waste  of  Federal 
funds.  It  is  reasonable  to  expect  a  PHA 
to  plan,  design,  commit  and  implement 
work  items  within  a  three-year  time 
period,  but  it  is  not  reasonable  to  have 
necessarily  spent  all  the  related  funding 
within  three  years.  The  comment  also 
stated  that  the  current  handbook 
requirement  requiring  obligation  of  all 
funding  within  three  years  is  reasonable 
and  is  working  well:  and  that  if  HUD 
changes  the  standard  to  expended 
rather  than  obligated,  the  effect  will  be 
to  encourage  PHAs  to  throw  money  at 
problems  rather  than  to  plan  and  spend 
wisely.  The  Department  disagrees  and 
feels  that  die  built-in  exemptions  and 
exclusions/modifications  provided  for 
this  component  will  allow  PHAs  to  plan 
to  spend  the  funds  appropriately  without 
waste  or  fear  of  receiving  a  low  score  if 
all  funds  are  not  expended  within  three 
years  due  to  a  longer  time  frame 


UMI 


Federal  Register  /  Vol.  S7.  No.  12  /  Friday.  January  17.  1992  /  Rulea  and  RegulaHons  2175 


approved  by  HUD  in  the  original  or 
revised  project  implementation 
schedule.  If  these  funds  are  planned  for 
expenditure  past  the  three  years,  they 
would  be  excluded  from  the  scoring.  The 
Department  would  like  to  note  that  the 
national  norm  for  expenditure  of  all 
funds  for  single  stage  comprehensive 
modernization,  as  set  forth'  in  the  CIAP 
Handbook,  is  two  and  one-half  years. 
Furthermore,  the  Department  strongly 
believes  that  the  objective  is  to  finish 
the  job  in  a  timely  manner,  not  just  to 
obligate  the  funds. 

One  comment  stated  grade  "A" 
should  be  raised  to  10%  rather  than  20%, 
and  grade  "C"  should  cover  a  range  of 
10  to  20%.  The  entire  indicator  should 
have  a  higher  scoring  weight.  HUD  is 
entirely  too  lenient  on  modernization 
non-performance  and  it  can  be 
reasonably  expected  that  the  problem 
will  grow  larger  when  the  CGP  is  in 
place  and  large  PHAs  are  no  longer 
competing  with  one  another.  The 
Department  agrees  that  the  component 
was  too  lenient  and  has  changed  it  to 
pass/fail. 

One  comment  stated  that  there 
appears  to  be  a  major  conRict  between 
the  PHMAP  system  and  many  HUD 
Handbook  requirements  and  gave  as  an 
example  indicator  #2,  unexpended 
section  14  (modernization)  funds,  which 
requires  a  PHA  to  expend  more  than 
70%  of  non-emergency  modernization 
funds  a  full  year  ahead  of  CIAP 
Handbook  requirements  to  keep  from 
getting  an  "F*  grade.  The  comment 
questions  whether  HUD  plans  to  revise 
all  relevant  HUD  Handbooks  to  reflect 
the  new  PHMAP  requirements  and  if  so, 
recommends  that  these  Handbooks  be 
rewritten/revised  prior  to  the  PHMAP  or 
any  other  assessment  system  becoming 
effective.  The  Department  disagrees  that 
the  revised  component  conflicts  with 
HUD  HandbookiB  since  it  relies  on  the 
expenditure  deadline  date  identified  by 
the  PHA  in  its  project  implementation 
schedule.  This  is  consistent  with  the 
handbook  requirement  for  submission  of 
schedules. 

Comments  regarding  indicator  #15(b), 
timeliness  of  physical  work  (this 
indicator  has  been  retitled  as  timeliness 
of  fund  obligation  and  redesignated  as 
component  #2)  are  as  follows:  Three 
comments  stated  that  a  passing  grade 
should  be  given  to  HiAs  that  obligate 
100%  of  their  modernization  funds  in 
accordance  with  their  implementation 
schedule  within  three  years.  Those  that 
do  not  meet  this  standard  should  fail. 
The  Department  agrees  with  the  pass/ 
fail  approach  to  this  indicator  and  has 
rewritten  the  component  to  so  reflect 

Two  comments  stated  that  this 
timeliness  is  generally  not  a  problem; 


however,  based  on  past  experience, 
delays  encountered  in  meeting 
implementation  schedules  as  adopted 
rest  with  HUD  and  the  prolonged 
process  of  obtaining  approvals  on  sudi 
things  as  change  orders  and  even  time 
extensions  themselves  may  take  as  long 
ks  six  months.  The  Department 
recognizes  that  HUD  delay  is  a  valid 
reason  for  a  time  extension.  However,  it 
is  the  responsibility  of  the  PHA.  when  it 
determines  that  it  will  not  be  able  to 
meet  the  fund  obligation  deadline  date 
in  the  original  project  implementation 
schedule,  to  request  a  time  extension, 
where  there  are  valid  reasons  outside  of 
the  PHA's  control. 

Two  comments  indicated  that  as  long 
as  project  completion  meets  the  required 
date,  failing  to  meet  interim  dates 
should  not  result  in  a  failing  grade.  The 
Department  has  the  responsibility  to 
monitor  all  the  key  steps  leading  to  the 
completion  of  the  modernization  and 
must  be  aware  of  interim  progress  in 
order  to  anticipate  possible  delays  in 
completion.  However,  the  Department 
agrees  that  failure  to  meet  the  first  two 
dates  in  the  project  implementation 
schedule  is  less  important  than  failing  to 
meet  the  fund  obligation  deadline. 

Two  comments  stated  that  there  is  no 
distinct  difference  between  grade  "A" 
and  grade  "C".  If  the  issue  is  simply 
determined  by  the  designated  project 
implementation  schedule,  it  would  be 
more  realistic  to  have  this  category 
rated  on  a  simple  pass/fail  basis. 
Otherwise,  some  delineation  between 
grade  "A"  and  grade  "C"  is  necessary. 
The  Department  agrees  with  this 
comment  and  has  redefined  this 
component  on  a  pass/fail  basis. 

One  conunent  stated  that  HUD's  own 
involvement  (control)  over  the  "mod" 
program  could  easily  result  in  poor  PHA 
performance.  The  Department 
recognizes  that  HUD  delay  is  a  valid 
reason  for  a  time  extension.  However,  it 
is  the  responsibility  of  the  PHA,  when  it 
determines  that  it  will  not  be  able  to 
meet  the  fund  obligation  deadline  date 
in  the  original  project  implementation 
schedule,  to  request  a  time  extension 
where  there  are  valid  reasons  outside  of 
the  PHA's  control. 

One  comment  stated  that  this 
indicator  assumes  that  unobligated 
funds  is  linked  to  poor  PHA 
management  when  these  funds  could 
represent  savings  from  bringing 
contracts  in  at  cost  less  than  originally 
budgeted.  The  Department  agrees  that 
unobligated  funds  due  to  completing  a 
contract  below  the  budgeted  amount  is  a 
valid  reason  for  a  time  extension. 
Accordingly,  the  Department  has 
included  this  exemption  in  the 
component. 


One  comment  indicated  that  it  seems 
excessive  to  fail  a  PHA  for  missing  a 
single  implementation  date.  (A  PHA 
could  fail  this  item  merely  because  a 
Field  Office  had  not  processed  a  request 
by  the  time  that  it  scored  this  factor.) 
The  Department  agrees  and  has 
modified  this  factor  to  only  address  the 
fund  obligation  deadline  date. 

One  comment  stated  this  indicator 
fails  to  consider  lawsuits.  The 
Department  recognizes  lawsuits  as  a 
valid  delay  and  time  extensions  for 
obligation  of  funds  should  be  approved 
on  that  basis.  It  is  absolutely  not  the 
Department's  intention  to  discourage 
PHAs  from  pursuing  legitimate  claims  to 
the  maximum  degree.  This  indicator  has 
been  modified  to  exclude  funds  where 
programs  have  been  given  time 
extensions. 

One  comment  stated  although  the 
project  implementation  schedule  has 
been  a  guide  in  the  past  (not  a  faw),  a 
PHA  should  not  be  penalized  for  past 
problems  in  the  event  that  it  was 
unaware  of  its  importance.  While  the 
Department  agrees  that  the  requirement 
for  the  project  implementation  schedule 
is  not  required  by  statute,  it  has  been  a 
requirement  since  1985  and  the 
Department  has  continued  to  emphasize 
its  importance  as  a  monitoring  tool  for 
both  HUD  and  the  PH.\. 

One  comment  stated  that  HUD  should 
be  more  responsive  to  modernization- 
related  activities,  particularly  when 
Departmental  approval  of  change  orders 
is  necessary.  Any  delays  caused  by 
HUD  inaction  or  indecision  should  be 
deducted  from  the  three-year  time  clock. 
The  Department  agrees  and  has 
included  HUD  delay  as  a  vahd  reason 
for  delay. 

One  comment  stated  that  grades  for 
this  item  are  subject  to  change  only 
"when  HUD  approved  a  longer  time 
frame  in  the  Project  Implementation 
Schedule."  The  comment  stated  that  this 
item  should  state  "excluding  HUD 
delays."  The  comment  further  suggested 
that  a  provision  be  added  that  the  entire 
indicator  is  based  on  CIAP 
requirements.  The  Department  agrees 
that,  at  this  time,  the  entire 
modernization  indicator  evaluates 
regulatory  CIAP  issues  as  they  relate  to 
performance.  However,  after  the 
implementation  of  the  Comprehensive 
Grant  Program,  an  indicator  will  be 
developed  to  assess  a  PHA's 
performance  in  that  area.  Exemptions 
for  good  cause  including  HUD  delays 
have  been  incorporated  into  this 
component. 

One  comment  wanted  to  know  how 
valid  HUD  extensions  are  factored  in. 
The  Department  will  factor  in  such 
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funds  as  follows:  all  funds  whidi  are 
covered  by  the  extension  would  be 
removed  from  the  calculation  for 
determining  unobligated  funds  and 
therefore  would  not  adversely  impact  on 
the  PHA's  overall  unobligated 
percentage. 

Contract  Administration  (Indicator 
m5(c)  in  the  Proposed  Rule,       ' 
Redesignated  as  Modemizatiotk 
Component  #5/  I 

One  comment  indicated  a  grade  "C" 
designation  for  a  PHA  who  has 
identified  contract  administration 
problems,  and  is  in  the  process  of 
resolving  those  problems,  implies  a 
punitive  approach.  Initiating  the  same 
approach  used  in  the  quality  of  physical 
work  designation  and  not  discrediting  a 
PHA  for  correcting  problems  identified 
by  the  PHA,  would  be  a  better 
approach.  The  Department  has 
reworked  this  component  to  provide 
gradations  and  point  values  for  varying 
levels  of  performance  based  on  the 
results  of  previous  Field  Office 
monitoring.  Furthermore,  a  grade  "C"  is 
not  punitive;  it  is  an  acceptable  level  of 
performance. 

One  comment  stated  this  factor  is 
based  on  a  past  review  and  does  not 
allow  for  any  correction  to  a  finding.  A 
more  aopropriate  factor  would  be  that 
the  PHA  has  addressed  any  findings 
raised  during  the  preceding  12  months 
based  on  on-site  inspections.  The 
Department  agrees  and,  accordingly,  has 
incorporated  language  into  this 
component  to  include  any  correction  to 
a  finding. 

One  comment  stated  the  words 
"significant  monitoring  findings"  are 
much  too  broad  and  should  be  more 
clearly  defined.  The  Department  agrees 
and,  accordingly,  has  defined 
"significant  monitoring  findings"  to 
mean  ce'  tain  items  within  the 
Monitoring  Checklist.  Sections  II-IV 
(Appendix  18  of  the  CIAP  Handbook),  or 
where  an  equivalent  review  was 
conducted. 

Qvality  of  Physical  Work  (Indicator 
^15(a)  in  the  Proposed  Rule, 
Redesignated  as  Modernization 
Component  ^4) 

Three  comments  stated  that  the 
standard  related  to  the  quality  ot 
physical  work  relies  on  subjective 
judgements  by  different  Field  Office 
staff  which  will  seriously  undermine  the 
validity  of  the  PHMAP  program. 
(Depends  on  8  items  on  a  monitoring 
checklist  which  is  replete  with  the  terms 
"adequate",  "reasonably  inferable", 
"reasonable  promptness",  "endeavoring 
to  guard  against",  etc..  these  are  clearly 
not  objective  standards.)  The 


Department  maintains  that  the 
Monitoring  Checklist  (Appendix  18)  is  a 
valid  instrument  for  determining 
monitoring  findings  and  considers 
Section  I  of  the  Monitoring  Checklist  or 
another  equivalent  review  as 
appropriate  in  evaluating  the  quality  of 
physical  work. 

One  comment  suggested  that  this 
indicator  require  HUD  to  conduct  field 
inspections.  The  Department  disagrees 
that  field  inspections  are  necessary  in 
all  cases.  Where  necessary,  and  on  a 
priority,  risk  management  basis  as 
explained  further  in  the  discussion  of 
Field  Office  functions,  below,  HUD  will 
conduct  at  least  one  monitoring  visit  to 
the  PHA  in  order  to  evaluate  PHA    » 
performance  in  this  area. 

Budget  Controls  (Indicator  #15(d)  in  the 
Proposed  Rule.  Redesignated  as 
Modernization  Component  #5/ 

Two  comments  stated  that  this  factor 
ought  to  measure  the  successful 
resolution  of  any  matter  raised,  not 
some  fixed-in-concrete  standard  applied 
retroactively.  The  Department  has 
revised  this  component  to  incorporate 
budget  revisions  or  where  the  PHA  has 
obtained  prior  HUD  approval. 

One  comment  indicated  that  zero- 
tolerance  wording  is  too  rigid  (i.e..  "In ' 
all  cases  the  PHA  expends 
modernization  funds  only  for  approved 
items.")  Some  tolerance  for  minor 
shppage  should  be  provided  for  an  "A" 
grade,  a  "C"  grade  should  be  defined  for 
more  frequent  lapses,  and  "F"  should  be 
reserved  for  those  PHAs  which 
demonstrate  a  pattern  of  spending 
outside  of  the  approved  budget.  The 
Department  disagrees  that  some 
slippage  should  be  tolerated  within  this 
component  and,  accordingly,  has 
retained  the  pass/fail  approach.  If  the 
PHA  wishes  to  expend  funds  outside  of 
the  latest  HUD-approved  budget  or  over 
the  HUD-established  threshold  for 
budget  revision,  the  PHA  should  obtain 
prior  HUD  approval. 

One  comment  noted  that  some  Field 
Offices  approve  expenditures  verbally 
or  by  letter  in  anticipation, of  a  formal 
budget  announcement;  such 
expenditures  should  not  be  treated  as  if 
they  are  outside  of  the  HUD-approved 
budget.  The  Department  agrees  since 
this  situation  constitutes  an  informal 
budget  revisions  and  would  be  excluded 
from  the  scoring. 

One  comment  stated  that  this 
category  delineates  no  difference 
between  grade  "A"  and  grade  "C". 
Some  benchmarks  should  be  developed 
as  a  means  of  justifying  a  grade  "A" 
classification  over  a  grade  "C" 
classification.  The  Department  has 


reworked  this  indicator  as  a  pass/fail 
component. 

One  comment  stated  that  the  concept 
of  measuring  "Budget  Controls"  cost 
allocation  systems  on  "actual  time 
distribution  records"  is  questionable. 
The  comment  suggested  a  better 
measurement  would  be  "in  accordance 
with  budget".  The  Department  agrees 
and  has  eliminated  it  from  the 
component. 

This  indicator  has  a  scoring  weight  of 
two. 

Rents  Uncollected  (Indicator  t3  in  the 
Proposed  Rule) 

Thirty  comments  stated  that  a  more 
precise  definition  of  this  indicator  is 
required,  and  raised  several  specific 
questions.  The  Department  defines 
"rents  uncollected"  as  unpaid  dwelling 
rent  for  residents  in  possession.  Rents 
that  were  previously  reported 
uncollected  and  subsequently  received 
through  collection  procedures  are 
included  in  the  calculation  of  this 
indicator. 

Handbook  guidance  will  be  issued 
that  will  include  a  sample  work  sheet 
for  calcidating  the  average  percentage  of 
rents  uncollected.  The  indicator 
compares  the  rents  uncollected  at  the 
end  of  the  reporting  period  to  the  sum  of 
the  ciurent  dwelling  rent  charged  for  the 
reporting  period  plus  the  total  amount  of 
rents  uncollected  as  of  the  end  of  the 
prior  reporting  period.  The  term, 
"current  dwelling  rent  charged"  refers  to 
the  resident  dwelling  rent  dharges 
reflected  in  the  monthly  rent  roll(s).  and 
excludes  retroactive  rent  charges 
(including  those  identified  through  the 
Tenant  Integrity  Program),  maintenance 
charges,  excess  utility  charges,  late 
charges,  and  any  other  charges  not 
specifically  identified  as  dwelling  rent. 

The  formula  for  the  calculation  of 
average  percentage  of  rents  uncollected 
is  as  follows: 

(1)  Balance  of  rents  uncollected  at  the 
end  of  the  prior  fiscal  yean  plus 

(2)  Current  dwelling  rents  charged  to 
residents  in  the  current  fiscal  yean 
equals 

(3)  Total  dwelling  rent  to  be  collected; 
minus 

(4)  Collections  received  for  dwelling 
rent  reported  in  (3);  minus 

(5)  cfwelling  rent  charges  reported  in 
(3)  written  off  as  collection  losses  during 
the  current  fiscal  yean  equals 

(6)  Rents  uncollected  for  the  current 
fiscal  yean  divided  by  total  dwelling 
rent  charges  to  be  collected  in  the 
current  fiscal  year  as  reported  in  (3); 
equals 

(7)  The  percentage  of  rents 
uncollected. 
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An  example  showing  the  calculation 
of  annual  average  percentage  of  rents 
uncollected  is  as  follows: 


(1)  Balance  of  rent*  uncoOected 
at  the  end  of  FY  90 — 

(2)  Current     dwelling     rents 
charged  for  FY  91 

(3)  Total  d«velling  rent  to 
be  collected  in  FY  91 


(4)  Collections  received  for 
dwelling  rent  reported  in  line 
(3) 

(5)  Dwelling  rent  charges  report- 
ed in  line  (3)  written  o^  as 
collection  losses  during  FY  91  .. 


(CB  Line  (4)  plus  line  (5) — 

(7)  Rents  uncollected  for  FY  91 
(line  (3)  minus  line  (6))  divid- 
ed by  total  dwelling  rent 
charges  to  be  collected  in  FY 
91  (Une  (7))  as  reported  in  (3) 
($1,400  divided  by  $102,000) 
equals .'. 

(8)  The  percentage  of  rents  un- 
collected ......•...••«—•••••••  »...~-.»— 


$2,000 

-t-ioaooo 

102.000 

99An 

+1.600 

loaeoo 


$1,400 


Three  comments  stated  that  a 
snapshot  picture  of  rents  uncollected 
could  lead  to  the  reporting  of  what  may 
be  distorted  information.  The 
Department  disagrees,  because  this 
indicator  does  not  measure  a  snapshot 
picture.  This  indicator  has  been  revised 
to  specify  balance  of  rents  uncollected 
as  a  percentage  of  total  rents  to  be 
collected. 

Three  comments  stated  that  this 
indicator  is  too  stringent  and  does  not 
sufHciently  distinguish  between  grades, 
and  one  comment  suggested  using  the 
percentages  as  stated  in  the  proposed 
rule  for  PHAs  with  1,249  units  or  less. 
The  Department  disagrees  that  this 
indicator  is  too  stringent  since  rent 
collected  is  a  major  portion  of  PHA 
income.  The  Department  disagrees  that 
the  indicator  does  not  sufficiently 
distinguish  between  grades  and  has 
determined  to  average  the  percentages 
as  stated  in  the  proposed  ride  for  niAs 
with  greater  than  1,250  units  and  PHAs 
with  1,249  units  or  less  and  has 
determined  to  use  the  same  standard  of 
PHAs  of  all  sizes. 

Two  comments  pointed  out  a 
typographical  error  in  grade  "F'.  That 
error  has  been  corrected. 

Two  comments  stated  that  this 
indicator  should  be  given  less  weight 
and  one  comment  agreed  with  the 
weight  for  this  indicator.  The 
Department  disagrees  with  the 
statement  that  tl^  indicator  should  be 
given  less  weight.  The  Department 
considers  rents  uncollected  as  one  of 
four  major  areas  of  management 


performance,  and  has  weighted  this 
indicator  x3  to  reflect  its  importance  in 
management  performance. 

One  comment  stated  that  this 
indicator  did  not  take  into  accotmt 
resident  fraud  which  oftentimes  results 
in  residents  vacating  the  property  as 
soon  as  a  cotirt  aw^ed  judgement  or 
settlement  is  readied,  or  legal  fees 
related  to  the  eviction  process  assessed. 
The  Department  considers  that  those 
types  of  situations  would  be  included  in 
tenants  accounts  receivable  for  tenants 
not  in  possession,  and  not  rents 
uncollected. 

One  comment  stated  that  small  PHAs 
are  badly  penalized  using  percentages 
because  one  resident  with  a  large 
balance  tied  up  in  court  or  bankruptcy 
proceedings  could  skew  the  percentage, 
and  dianges  in  local  economic 
conditions  could  change  rent  collection 
patterns.  The  Department  agrees  with 
these  statements.  If  a  PHA  has  unusual 
or  special  circumstances,  the  issue 
should  be  raised  with  the  Field  Office, 
as  stated  earlier  in  this  gamble. 

Chie  comment  stated  that  this 
indicator  should  not  be  included  in  the 
PHMAP  assessment  when  an 
application  has  been  submitted  to  HUD 
for  demolition  or  homeownership.  The 
Department  disagrees  because 
applications  may  be  returned  for 
additional  information  or 
documentation,  and  circumstances 
beyond  a  PHA's  control  such  as 
litigation,  may  delay  the  approval 
process,  or  the  application  may  not  be 
approved. 

A  PHA  shall  certify  to  this  indicator 
within  90  calendar  days  after  the 
beginning  of  its  fiscal  year,  as  of  the  end 
of  its  immediate  past  fiscal  year. 
Documentation  verifying  this  indicator 
shall  be  maintained  by  the  PHA  for 
HUD  post-review.  This  indicator  has  a 
scoring  weight  of  three. 

Energy  Consumption  (Indicator  #<  in 
the  Proposed  Rule) 

The  heating  degree  days  (HDD) 
variance  includes  appropriate 
adjustments  to  reflect  different  Regions 
but  does  not  reflect  different  unit  sizes. 
One  comment  stated  that  it  would  be 
helpful  if  the  regulations  could  contain 
an  adjustment  for  the  different  unit 
sizes.  To  an  extent,  this  indicator 
already  reflects  a  PHA's  unit  size  and 
Region  because  it  is  not  an  absolute 
standard,  but  relative  to  a  PHA's  past 
performance.  However,  the  Department 
is  still  determining  how  best  to  include 
adjustments  to  reflect  different  unit 
sizes. 

Fourteen  comments  raised  issues 
which  address  unusual  or  special 
circumstances,  as  follows:  (1)  The 


installation  of  equipment,  such  as  a 
computer,  which  may  increase  annual 
utility  consumption  by  more  than  5%:  (2) 
negotiated  or  court  ordered  increases  in 
utility  allowances  because  of  threatened 
or  pending  litigation;  (3)  units  added  to  a 
PHA's  inventory;  (4)  the  installation  of 
exterior  lighting;  (5)  the  initiation  of  new 
programs  that  use  a  community  building 
that  was  not  previously  used;  (6) 
increases  in  social  services  to  residents; 
(7)  substantial  increases  or  reductions  in 
overall  energy  usage;  and  (8)  a  change  in 
the  type  of  utilities  provided.  The 
Department  agrees  that  there  may  be 
unusual  circumstances  that  would 
increase  a  PHA's  utility  consumption 
more  than  5%.  A  PHA  may  raise  such 
issues  with  the  Field  Office,  as  stated 
earlier  in  this  preamble. 

Ten  comments  reconunended  that 
there  be  some  increase  allowed  in 
energy  consumption  while  still  obtaining 
a  grade  "A",  or  suggested  other 
percentages  for  grade  "A".  The 
Department  disagrees  because  the 
acceptable  performance  for  energy 
consumption  utilized  in  the  Field  Office 
Monitoring  of  Public  Housing  Agencies 
(PHAs)  Handbook  7460.7,  as  revised,  is 
a  maximum  of  5%  increase  in  utility 
consumption.  Therefore,  grade  "C  for 
this  indicator  will  be  a  maximum 
increase  of  5%. 

Nine  comments  stated  that  this 
indicator  should  include  adjustments  for 
cooling  degree  days  (COO)  and  energy 
costs  incurred  for  the  use  of  air 
conditioners.  The  Department  agrees, 
and  an  adjustment  for  CDD  will  be 
included  in  this  indicator  once  the  CDD 
is  included  in  the  Performance  Funding 
System  regulations  in  accordance  with 
section  508  of  NAHA. 

Eight  comments  questioned  what  this 
indicator  measures  and  how  this 
indicator  handles  the  addition  of  office 
space,  maintenance  buildings,  etc.  The 
Department's  Performance  Funding 
System  (PFS)  forms  are  based  on  utility 
consumption  which  includes  office 
space,  maintenance  buildings,  etc.  and 
not  only  the  buildings  occupied  by 
residents.  The  Department  believes  that 
a  PHA  should  be  able  to  establish 
controls  to  conserve  energy  over  space 
under  its  control,  such  as  office  space  or 
maintenance  buildings.  The  only 
consumption  for  developments  with 
resident-supplied  utilities  to  be  added 
by  the  PHA  will  be  for  vacant  units. 
Four  comments  suggested  that  this 
indicator  be  revised  to  recognize  energy 
consumption  measures  that  a  PHA  has 
taken:  the  Uuee  year  average  ending 
with  the  most  recendy  completed  fiscal 
year  could  be  compared  to  the  average 
of  the  three  years  prior  to  that  The 
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Department  believes  that  the  three-year 
rolling  base  consumption  average 
provides  an  incentive  for  new  energy 
conservation  and  does  not  penalize 
previous  efforts. 

Three  comments  pointed  out 
typographical  errors  involving  grades 
"C"  and  "F".  Those  errors  have  been 
corrected. 

Two  comments  suggested  that  the 
utility  allowance  portion  of  indicator 
#11,  utilities,  be  consolidated  into  this 
indicator.  The  Department  has 
determined  that  the  review  and  revision 
of  utility  allowances  and  surcharges  for 
excess  consumption  are  compliance 
issues  as  required  in  24  CFR  Parts 
965.473  and  965.477,  and  therefore, 
should  not  be  included  in  a  performance 
assessment. 

Two  comments  suggested  that  the 
Department  may  wish  to  reserve  this 
indicator  until  a  means  can  be 
developed  to  compare  consumption 
between  different  PHAs  rather  than 
between  a  single  PHA's  operating  years, 
and  consideration  for  the  types  of  units 
under  management  should  be  given.  The 
Department  disagrees  because  the 
statute  specifically  calls  for  appropnate 
adjustments  to  reflect  different  Regions 
and  unit  sizes.  However,  all  of  the 
indicators  will  continue  to  be  refined 
and  revised  as  circimistances  warrant. 

Two  comments  suggested  that  this 
indicator  be  given  more  weight.  The 
Department  believes  that  this  indicator 
may  be  weighted  higher  once  a  means 
has  been  developed  to  reflect  different 
unit  sizes.  Until  such  a  means  has  been 
developed,  this  indicator  will  have  a 
scoring  weight  of  one. 

One  comment  stated  that  this 
indicator  as  worded  in  the  proposed  rule 
stated,  "Annual  utility  consumption". 
This  wording  would  include  all  utilities, 
rather  than  energy  consumption,  which 
is  the  wording  in  the  statute.  The 
Department  has  revised  this  indicator  to 
include  the  statutory  language. 

One  comment  stated  that  this 
indicator  should  include  a  way  to 
deduct  the  amount  charged  to  residents 
for  excess  utilities.  The  Department 
believes  the  likelihood  that  charges  for 
excess  utilities  would  be  sufficient  to 
alter  a  PHA's  score  is  remote.  In  the 
event  of  such  an  occurrence,  the 
Department  will  give  due  consideration. 

One  comment  stated  that  under  this 
indicator,  some  PHAs  will  benefit  if  they 
have  not  conserved  energy  in  the  past, 
but  a  PHA  that  has  historically  reduced 
energy  cost  will  suffer.  The  Department 
believes  that  a  PHA  which  has 
implemented  energy  improvements  in 
the  past  will  be  able  to  control  increases 
and  achieve  an  "A"  rating.  Such  PHAs 


are  not  penalized  by  their  past  positive 
initiative. 

One  comment  stated  that  it  does  not 
seem  proper  to  judge  the  PHA  with  all 
resident-furnished  utilities  with  the  PHA 
with  project-furnished  utilities.  The 
Department  believes  the  control  of 
utility  consumption,  whether  resident- 
furnished  or  project-furnished,  is  a 
management  function.  There  is  no 
inequity  between  the  two  classes  in  that 
they  are  both  being  measured  around 
their  own  performance. 

One  comment  stated  that  the  HDD 
adjustment  in  the  Performance  Funding 
System  is  badly  flawed  in  that  it  is 
applied  only  to  the  one  fuel  source  that 
provides  the  majority  of  the  space 
heating  and  there  is  inadequate 
information  provided  on  the 
Performance  Funding  System  forms  to 
make  an  informed  analysis  of 
"reasonable"  utility  consumption.  The 
Department  views  the  application  of  the 
HDD  factor  to  meters  with  combined 
uses  as  a  reasonable  trade-off  between 
administrative  complexity  and  a 
reasonable  approximation. 

One  comment  stated  that  there 
doesn't  seem  to  be  any  incentive  for  a 
PHA  to  reduce  energy  consumption 
when  a  grade  of  "A"  can  be  had  for 
maintaining  the  status  quo.  The 
Department  disagrees.  While  the 
Department  wants  to  encourage 
reductions  in  energy  consumption,  it 
does  not  believe  this  is  always  possible. 
On  the  other  hand,  no  increase  is 
possible  even  for  those  PHAs  which 
have  already  engaged  in  significant 
conservation  efforts.  PHAs  with 
inefficient  and  wasteful  energy  practices 
are  seldom  able  to  maintain  the  status 
quo. 

This  indicator  has  a  scoring  weight  of 
one. 

Unit  Turnaround  (Indicator  #5  in  the 
Proposed  Rule) 

Fourteen  comments  felt  that  certain 
types  of  units  should  be  exempted  from 
tixe  calculation  of  vacancy  rate  and 
turnaround  time:  (1)  All  units  vacant  and 
awaiting  modernization;  (2)  units  in  an 
approved  demolition/disposition 
program:  (3]  those  that  are  ready  but 
unmarketable;  (4)  units  held  vacant 
because  they  contain  abandoned 
property,  and  (5)  units  damaged  by  fires, 
floods,  extensively  vandalized  units,  etc. 
The  Department  agrees  that  certain 
types  of  imits  should  be  exempted  from 
the  calculation  of  this  indicator,  as 
follows:  (1)  units  in  on-schedule  CLAP 
(only)  programs;  (2]  units  in  an  approved 
demolition  or  disposition  program;  (3) 
units  in  which  resident  property  has 
been  abandoned,  but  only  if  State  law 
requires  the  property  to  be  left  in  the 


unit  for  some  period  of  time,  and  only 
for  the  period  stated  in  the  law;  and  (4) 
units  that  have  sustained  casualty 
damage,  but  only  to  the  extent  required 
to  permit  adjustment  of  the  insurance 
claim. 

Nine  comments  felt  HUD  sliould  take 
into  consideration  several  factors 
impacting  turnaround:  (1)  Problems  with 
elderly  waiting  lists  and  resident 
screening  committees,  both  of  which 
constitute  additional  and  sometimes 
lengthy  steps;  (2)  units  that  need 
comprehensive  modernization  or  major 
reconstruction  as  documented  in  the 
Comprehensive  Plan  for  Modernization 
which  require  a  longer  routine  unit 
turnover  time;  (3)  the  extent  to  which 
modernization  funding  has  been 
requested  and  approved  or  denied;  (4) 
soft  housing  markets;  (5)  numbers  on 
waiting  lists  and  numbers  of  bedrooms 
required;  (6)  older  units  needing 
replacement  parts  which  are  harder  to 
get;  (7)  units  that  will  need  to  be  tested 
for  lead-based  paint  and  subsequently 
abated;  and  (8)  PHAs  which  experience 
delays  in  leasing  units  for  the  elderly 
due  to  the  construction  of  FmHA 
projects  or  section  202  projects  by  HUD 
and  non-profit  sponsors.  Tlie 
Department  has  agreed  to  exempt  the 
units  in  turnaround  time  that  are  listed 
as  exempt  in  the  preceding  paragraph. 
The  Department  is  coordinating  with 
FmHA  to  attempt  to  limit  competition 
among  Federal  housing  programs.  In  the 
event  a  truly  unusual  or  special 
circumstance  exists,  the  issue  should  be 
raised  with  the  Field  Office,  as 
discussed  earlier  in  this  preamble. 

Eight  comments  questioned  the  grade 
"A"  classification:  Three  comments 
indicated  that  20  working  days  would  be 
more  logical  to  use  than  20  calendar 
days  for  the  grade  "A"  classification; 
three  comments  felt  that  an  authority 
that  can  turnaround  a  unit  in  30 
calendar  days  should  be  graded  "A" 
(using  30  calendar  days  to  offset  the 
non-working  days  for  maintenance  and 
management,  holidays  and  weekends, 
and  taking  into  consideration  the  fact 
that  often  applicants  must  give  their 
landlords  a  30-day  notice  before  they 
can  move  into  a  unit);  one  comment  felt 
grade  "A"  should  be  changed  to  state  "is 
less  than  or  equal  to  30  calendar  days," 
for  a  smaller  housing  agency,  and  "is 
less  than  or  equal  to  35  calendar  days," 
for  the  large  housing  agency;  and  one 
comment  felt  the  standards  for  vacant 
unit  turnaround  time  are  unrealistic — 
the  standard  needs  to  be  less  stringent ' 
to  recognize  these  factors.  The  intent  of  - 
each  indicator  is  to  assure  this 
regardless  of  a  low  vacancy  rate.  The 
Department  views  grade  "A"  as  an 
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exceptional  rating.  A  PHA  may  still 
achieve  a  satisfactory  rate  with  the  30 
calendar  day  turaaround  suggested  by 
the  comment.  A  grade  "A"  rating 
reflects  a  PHA  that  plans  move-ins  in 
advance  and  notifies  the  potential 
residents.    ■ 

Four  comments  commented  on  the 
weight  and  importance  of  this  indicator. 
Three  comments  felt  this  indicator 
should  be  given  less  weight  and 
questioned  its  importance  to  justify  a 
separate  category.  If  an  authority  had  a 
vacancy  rate  of  2%,  why  should  it  be 
penalized  if  it  has  a  high  turnaround 
time.  One  comment  recommends  this 
indicator  be  weighted  no  more  than 
three:  if  a  t>HA  is  meeting  the  PHMAP 
vacancy  rate  targets,  turnaround  time  is 
not  particularly  relevant.  The  comment 
feels  the  indicator  is  useful,  however,  if 
a  PHA  fails  the  vacancy  rate  indicator. 
The  Department  views  this  indicator  as 
important  since  a  PHA  can  maintain  a 
low  vacancy  rate  by  turning  vacant 
units  around  in  a  timely  manner, 
therefore,  this  indicator  will  have  a 
scoring  weight  of  two. 

Three  comments  felt  the  definition 
which  states  "average  number  of 
calendar  days  for  the  PHA  maintenance 
staff  to  turnaround  vacant  units  and  for 
a  new  lease  to  be  executed  •  *  •" 
should  be  replaced  with  "average 
number  of  calendar  days  for  the  vacant 
unit  to  be  prepared  for  re-rental  and  for 
a  new  lease  to  be  executed  •  *  *."The 
Department  agrees  with  this  comment 
and  has  revised  the  indicator  to  reflect 
such  language. 

Two  comments  requested  that  the 
following  language  be  added  to  this 
indicator:  "If  the  lease  is  executed 
before  the  unit  is  prepared  for  re-rental, 
then  the  turnaround  time  ends  when  the 
tenant  is  issued  the  keys  and  can  take 
occupancy  of  the  unit."  The  Department 
does  not  agree  with  this  concept.  The 
turnaround  cycle  should  end  on  the 
effective  date  of  the  lease,  not  the  date 
of  execution,  and  the  unit  turnaround 
indicator  in  the  interim  rule  reflects  this 
determination.  Leases  are  often 
executed  long  before  a  unit  is  ready  for 
occupancy,  but  the  tenant  doesn't  take 
possession  of  the  unit  or  begin  paying 
rent  on  it  until  the  effective  date. 

Two  comments  thought  this  factor 
could  be  contradictory  as  related  to 
indicator  #1  concerning  vacancy  rates. 
The  Department  has  determined  that  all 
of  the  exclusions  for  this  indicator  are 
also  allowable  exclusions  for  the 
'  vacancy  indicator,  with  CLAP  being 
incorporated  into  the  actual  vacancy 
indicator  itself. 

One  comment  thought  the  indicator 
needed  to  be  clarified  as  to  the  period  of 
time  over  which  performtmce  is  to  be 


measured — asking  if  this  is  a  snapshot 
reflecting  turnaround  time  for  units 
occupied  in  the  month  prior  to  the 
certification  or  if  it  is  an  annual  average 
for  unit  turnaround.  Another  comment 
thought  one  or  two  units  could  skew  this 
average  significantly  and  felt  the  median 
would  be  a  better  indicator  of 
performance  and  would  ignore 
extremes.  The  Department  will  allow  for 
performance  to  be  measured  on  the 
basis  of  the  average  during  a  PHA's 
immediate  past  fiscal  year  and  has 
revised  this  indicator  accordingly. 
Information  from  a  PHA's  immediate 
past  fiscal  year  will  be  assessed.  This 
average  compensates  for  the  extremes 
identified  by  the  comment  and  is  more 
commonly  used  as  a  statistic. 

One  comment  wanted  to  know  how 
"vacant  unit"  is  defined?  The 
Department  defines  a  vacant  unit  as  a 
unit  that  is  not  under  lease  to  a  family 
that  was  a  low-income  family  at  the 
time  of  admission  and  has  not  been 
approved  for  temporary  or  long-term 
nondwelling  use. 

One  comment  wanted  to  know  how 
"difficult  to  rent  units"  (i.e., 
handicapped  accessible  units)  are  to  be 
treated.  TTie  answer  is.  no  differently 
than  any  other  unit.  The  Department 
allows  a  PHA  to  rent  handicapped 
accessible  units  to  non-handicapped 
applicants  if  there  are  no  handicapped 
applicants  on  the  waiting  list. 

One  comment  wanted  to  know  how 
those  situations  in  which  there  is  a 
definite  lack  of  demand  for  public 
housing  (due  to  oversupply)  are  to  be 
addressed.  The  Department  believes 
that  unilateral  exceptions  for  "difficult 
to  rent  units"  and  dwelling  units  where 
there  is  no  demand  would  provide  no 
incentive  for  PHAs  to  ensure  that  the 
units  remain  occupied.  In  the  event  a 
truly  unusual  or  special  circumstance 
exists,  the  issue  should  be  raised  with 
the  Field  Office,  as  discussed  earlier  in 
this  preamble. 

One  comment  felt  this  indicator 
should  be  modified  to  reflect  higher 
average  turnaround  times  in  scattered 
site  dispersed  units.  Tumaroimd  times 
are  higher  in  those  units  due  to  travel 
time  to  and  from  the  units  and  the  time 
associated  with  ordering  replacement 
parts  which  are  typically  not 
inventoried.  PHAs  must  plan  for  vacant 
unit  turnaround.  While  the  Department 
agrees  that  some  additional  time  is 
sometimes  required  in  these  areas,  the 
standards  for  20  calendar  days  for  grade 
"A"  and  30  calendar  days  for  grade  "C" 
should  still  provide  sufficient  time  for 
PHAs  to  accomplish  the  necessary  work 
in  a  reasonable  period.  A  PHA  with  a 
large  amount  of  scattered  site  units 
should  be  able  to  plan  for  the  additional 


travel  time  required  to  turnaround  those 
units. 

One  comment  indicated  that  the 
proposed  termination  of  the 
Consolidated  Supply  Program  (CSP)  will 
have  a  negative  effect  on  PHAs  as  they 
attempt  to  meet  the  proposed 
turnaround  time  indicator.  The 
Department  disagrees,  and  should  the 
CSP  be  terminated,  a  PHA  may  have  to 
adjust  its  procurement  practices  to 
assure  that  it  maintains  an  adequate 
inventory  to  accomplish  the  unit 
turnaround  in  a  timely  fashion. 

One  comment  felt  an  arbitrary  number 
of  days  should  not  be  the  rule  for 
measuring  turnaround  of  vacant  units. 
There  are  many  occasions  when  units 
with  major  resident  damage  ($1,500  or 
more]  are  beyond  the  capabilities  and 
scope  of  the  maintenance  rehabilitation 
crews,  and  in  these  cases  it  is  more 
practical  to  utilize  the  small  contract 
concept  which  takes  more  time.  The 
Department  disagrees.  PHAs  should  be 
conducting  annual  inspections  and 
doing  routine  maintenance  so  that  such 
circumstances  are  the  exception  rather 
than  the  rule.  Since  this  indicator  use* 
an  annual  average,  exceptions  should 
not  distort  a  PHA's  performance.  In 
addition,  the  small  purchase  procedures 
is  a  viable  option  for  PHAs  to 
accomplish  repairs  costing  less  than 
$25,000  (or  a  lesser  amount  as  specified 
by  State  law).  Under  this  method.  PHAs 
solicit  quotes  from  an  adequate  number 
(no  less  than  three)  of  sources  and  can 
award  the  contract  to  the  offeror  with 
the  lowest  quote.  This  method  is 
significantly  less  time  consuming  than 
the  normal  sealed  bid  procedure  where 
formal  advertising  is  involved.  Also,  it  is 
noted  that  contractors  can  be  procured 
for  utilization  on  an  as-needed  basis, 
allowing  them  to  begin  worii 
immediately. 

One  comment  wanted  to  know  how 
HUD  considers  the  material  differences 
between  housing  authorities  as  to  the 
number  of  family  and  elderiy  units.  The 
Department  is  not  considering  material 
differences  between  PHAs  as  to  the 
number  of  family  and  elderly  units  in  the 
initial  year  of  PHMAP  implementation, 
as  discussed  earlier  in  this  preamble. 
PHAs  should  operate  maintenance 
management  systems  that  facilitate 
timely  unit  turnaround  irrespective  of 
household  type. 

One  comment  suggested  that  rather 
than  one  measurement  for  unit 
turnaround,  there  should  be  a  dual 
tracking  system— those  uniu  that 
require  minor  repairs  to  ready  them  for 
re-occupancy  should  be  measured  and 
graded  by  the  proposed  method;  units 
that  require  substantial  repairs  or 
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modernization  should  be  separated  out 
and  tracked  in  tandem  by  a  second 
system  designed  to  more  accurately 
reflect  the  longer  amount  of  time 
necessary  to  turnaround  these  units.  The 
Department  is  not  considering  a  dual 
tracking  system  in  the  initial  year  of 
PHNfAP  implementation.  However,  in 
the  initial  year  of  PHMAP 
implementation,  the  Regional 
Administrator  shall  consider  whether  or 
not  to  designate  a  PHA  as  troubled  or 
mod-troubled  or  as  a  high  performer  in 
accordance  with  §  901.125.  If  a  PHAs 
score  falls  within  ten  points  below  the 
•point  value  established  for  troubled, 
mod-troubled  or  high  performer 
designation,  the  Regional  Administrator 
shall  take  into  consideration  the  extent 
to  which  a  PHA's  performance 
difficulties  are  attributable  to  the 
physical  condition  of  its  development(8) 
and/or  the  nature  of  ncigiiborhood 
environment.  If  the  Regional 
Administrator  has  sufficient  reason  to 
determine  that  a  PHA's  performance 
•difficulties  are  attributable  to  physical 
condition  and/or  neighborhood 
environment  rather  than  to  poor 
management  practices,  the  Regional 
Administrator  may  withhold  troubled  or 
mod-troubled  designation  or  award  high 
performer  designation. 

One  comment  stated  that  vacancies 
are  important,  but  overall  percentages 
should  be  given  a  higher  weight  than 
unit  turnaround  time.  At  the  very  least, 
there  should  be  some  allowance  for 
rental  offers  made  after  maintenance 
has  completed  the  unit  and  it  is  ready  to 
rent.  There  should  also  be  an  allowance 
for  lease  up  time  for  new  developments 
and  large  blocks  of  post-modernization 
units.  The  Department  agrees  that  the 
vacancies  should  be  given  a  higher 
weight  than  unit  turnaround;  the  weight 
for  indicator  #1,  vacancies,  is  three,  and 
the  weight  for  this  indicator,  unit 
turnaround,  is  two.  With  regard  to  the 
allowances,  the  Department  disagrees 
and  discussed  such  allowances  under 
indicator  *1,  vacancies.  A  PHA  should 
have  management  systems  in  place  to 
facilitate  time  for  unit  tumaroimd  and 
rent  up.  Consequently,  there  should  not 
be  a  need  for  extra  allowances  for  new 
developments  and  large  blocks  of  post- 
modernization  units. 

A  KIA  shall  certify  to  this  indicator 
within  90  calendar  days  after  the 
beginning  of  its  fiscal  year,  as  of  the  end 
of  its  inunediate  past  fiscal  year. 
Documentation  verifying  this  indicator 
shall  be  maintained  by  the  PHA  for 
HUD  post-review.  This  indicator  has  a 
■coring  weight  of  two. 


UMI 


Outstanding  Work  Orders  (Indicator  #8 
in  the  Proposed  Rule) 

Nine  comments  questioned  the 
significance  of  counting  work  orders 
only  at  the  end  of  the  fiscal  year,  the 
evaluation  should  be  made  on  a  yearly 
average  basis  as  opposed  to  only  a  year- 
end  basis.  The  Department  believes  that 
outstanding  work  orders  are  most 
appropriately  measured  on  a  year-end 
basis,  but  as  a  percent  of  the  total  year's 
work  orders. 

Five  comments  stated  that  demand 
work  orders  should  not  be  given 
preference  over  those  generated  as  a 
result  of  a  PHA's  annual  inspection  or  a 
deficiency  noted  by  a  PHA  employee, 
and  resident  initiated  work  orders 
should  not  be  the  sole  measurement. 
The  Department  agrees  and  has  revised 
this  indicator  to  omit  the  reference  to 
demand  (resident  initiated]  work  orders. 
Instead,  all  work  orders  are  treated' 
alike. 

Four  comments  stated  that  it  is 
imperative  that  the  provision  for 
"cyclical  work  orders"  remain  in  this 
indicator  The  Department  agrees  and 
does  not  intend  to  penalize  PHAs  for  an 
ongoing  preventive  maintenance 
program.  In  fact,  it  is  the  Department's 
intention  to  reward  PHAs  with  effective 
preventive  maintenance  programs.  The 
term  "cyclical  work  orders"  refers  to 
work  OTders  which  are  performed  on  a 
seasonal  basis,  or  in  accordance  with 
warranty  requirements,  or  as  part  of  a 
preventive  maintenance  program.  For 
example,  furnaces  may  be  checked, 
cleaned  and  repaired  during  the  late 
summer  in  preparation  for  winter  usage, 
or  vehicles  may  be  serviced  on  a 
predetermined  basis  to  keep  warranties 
in  effect. 

Three  comments  stated  the 
importance  of  ensuring  that  the 
information  required  to  report  on  this 
indicator  be  available  for  all  PHAs.  The 
Department  agrees,  and  will  include  a 
sample  work  sheet  as  handbook 
guidance. 

Three  comments  questioned  whether 
there  is  an  adjustment  planned  for  work 
orders  of  low  priority  or  for  work  orders 
waiting  on  parts.  The  Department  has 
not  planned  for  an  adjustment  for  work 
orders  of  low  priority  because  of  lack  of 
consensus  and  difficulty  in  determining 
"low  priority."  Special  consideration  is 
not  given  for  work  orders  waiting  on 
parts  because  this  is  not  a  normally 
recurring  or  usual  occurrence  that  would 
have  a  substantial  impact  on  the  Score 
of  this  indicator.  This  indicator  only 
excludes  cyclical  work  orders  from 
consideration  in  calcidating  outstanding 
work  orders.  A  PHA  should  have  most 
replacement  parts  in  its  inventory,  and 


since  this  indicator  is  assessing  the 
annual  average  number  of  non- 
emergency woric  orders  outstanding 
during  a  PHA's  immediate  past  fiscal 
year,  a  wait  for  parts  should  not 
materially  impact  on  this  iivdicator. 

Two  comments  stated  that  there  must 
be  a  clear  line  on  what  is  classified  as 
an  emergency.  The  Department  defines 
emergency  as  physical  woric  items  that 
pose  an  immediate  threat  to  the  life, 
health  and  safety  of  residents  or  that  are 
related  to  fire  safety. 

Two  comments  stated  that  the 
qualification  for  receiving  a  grade  "A" 
are  unclear,  as  well  as  the  phrase, 
"beyond  10  calendar  days".  The 
Department  has  revised  this  indicator  to 
reflect  clearer  language;  the  phrase, 
"beyond  10  calendar  days"  has  been 
omitted. 

Two  comments  stated  that  PHAs 
should  not  be  penalized  for  incomplete 
work  orders  in  situations  where  the 
delay  is  due  to  circumstances  beyond 
the  control  of  the  PHA.  The  Department 
agrees  and  has  revised  this  indicator  to 
reflect  the  annual  average  number  of 
non-emergency  work  orders  outstanding 
during  a  PHA's  immediate  past  fiscal 
year. 

One  conunent  stated  that  HUD  should 
consider  the  effect  of  the  type  of  units 
managed  by  the  PHA  on  work  orders, 
llie  Department  believes  that  since  this 
kidicator  is  assessing  the  annual 
average  number  of  non-emergency  work 
orders  outstanding  at  the  end  of  the 
PHA's  fiscal  year,  the  type  of  unit 
should  not  be  taken  into  consideration 
during  the  first  year  of  program 
implementation. 

One  comment  stated  that  if  an 
emergency  cannot  be  corrected  within 
24  hours,  then  the  residents  should  be 
relocated  from  the  unit  in  order  to 
remove  them  from  exposure.  The 
Department  agrees  that  in  some  cases, 
the  relocation  of  residents  may  be 
appropriate.  In  such  a  circimistance,  the 
relocation  of  residents  could  constitute 
the  abatement  of  the  emergency. 

One  comment  stated  that  small  PHAs 
with  small  staffs  and  scattered  sites 
may  not  be  able  to  meet  the  same 
standard  as  single  location  PHAs.  As 
the  Department  stated  earlier  in  this 
preamble,  all  indicators  will  apply 
equally  to  all  PHAs.  Income  and 
expenses  are  directly  proportional  to  the 
size  of  the  agency,  and  adequate  funding 
is  available  to  meet  this  indicator. 

One  comment  stated  that  the  need  for 
CLAP  funds  increases  the  likelihood  of 
outstanding  work  orders.  As  the 
Department  stated  earlier  in  this 
preamble,  in  the  initial  year  of  PHMAP 
implementation,  the  Regional 
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Administrator  shall  consider  whether  or 
not  to  designate  a  PHA  as  troubled  or 
mod-troubled  or  as  a  high  performer  in 
accordance  with  S  901.125.  If  a  PHA's 
score  falls  within  ten  points  below  the 
point  value  established  for  troubled, 
mod-troubled  or  high  performance 
designation,  the  Regional  Administrator 
shall  take  into  consideration  the  extent 
to  which  a  PHA's  performance 
difficulties  are  attributable  to  the 
physical  condition  of  its  development(s) 
and/or  the  nature  of  neighborhood 
environment.  If  the  Regional 
Administrator  has  sufficient  reason  to 
determine  that  a  PHA's  performance 
difficulties  are  attributable  to  physical 
condition  and/or  neighborhood 
environment  rather  than  to  poor 
management  practices,  the  Regional 
Administrator  may  withhold  troubled  or 
mod-troubled  designation  or  award  high 
performer  designation. 

One  comment  stated  that 
consideration. should  be  given  where 
PHAs  rank  work  orders  by  the  degree  of 
urgency.  While  the  Department  agrees 
with  setting  priorities  and  recognizes  the 
importance  of  taking  care  of  emergency 
situations  first,  it  will  not  look  at  that 
detailed  a  level  of  management.  Instead, 
the  Department  is  looking  at  overall 
performance. 

One  comment  stated  that  the 
weighting  of  this  indicator  should  be 
higher  since  it  directly  reflects  the 
maintenance  of  the  property  and 
responsiveness  of  maintenance 
operations  systems.  The  Department 
agrees  with  the  importance  of  this 
indicator,  but  feels  that  a  scoring  weight 
of  one  is  appropriate  at  this  time  due  to 
the  fact  that  many  PHAs  do  not  have 
systems  in  place  to  track  adequately 
outstanding  work  orders.  The  weight  of 
this  indicator  may  be  increased  in  the 
future  as  appropriate  revisions  are  made 
to  PHMAP. 

The  term  "demonstrates  progress" 
used  in  the  indicator  means  that  the 
time  required  to  complete  wbrk  orders 
has  been  reduced  during  the  most  recent 
three  year  period. 

A  PHA  shall  certify  to  this  indicator 
within  90  calendar  days  after  the 
beginning  of  its  fiscal  year,  as  of  the  end 
of  its  immediate  past  fiscal  year. 
Documentation  verifying  this  indicator 
shall  be  maintained  by  the  PHA  for 
HUD  post-review.  This  indicator  has  a 
scoring  weight  of  one. 

Annual  Inspection  and  Condition  of 
Units  and  Systems  (Indicators  #7 
(Units)  and  ^9a  (Systems)  in  the 
Proposed  Rule) 

Comments  regarding  the  inspection 
and  condition  of  units  are  as  follows: 
Three  comments  suggested  that  this 


standard  needs  two  tiers  of  grading  to 
take  into  account  the  difference  in 
conditions  at  developments  that  are 
relatively  new  or  have  been 
comprehensively  modernized  versus 
developments  that  are  identified  as 
needing  comprehensive  modernization 
or  major  reconstruction  in  the 
Comprehensive  Plan  for  Modernization. 
This  comment  also  proposed  that  this 
indicator  be  expanded  to  include  the 
inspection  and  correction  of  deficiencies 
in  both  units  and  structures  and  systems 
(standard  9(a)).  The  comment  further 
suggested  that  the  list  of  systems  items 
identified  in  the  proposed  rule  for 
inspection  and  correction  be  more 
specific.  The  comment  recommended 
that  at  a  minimum  this  standard  should 
be  examining  the  condition  of  the 
structure,  including  foundations,  walls, 
floors  and  roof,  plus  the  plumbing, 
heating,  mechanical,  electrical, 
ventilation,  utility  distribution  and 
security  and  life  safety  systems,  as  well 
as  any  elevators:  in  addition,  all  non- 
dwelling  spaces  should  be  inspected 
(this  would  include  maintenance  shops 
and  warehouses,  community  facilities, 
offices,  etc.).  While  the  interim  rule  does 
not  adopt  this  specific  approach,  the 
requirement  of  the  92  App.  Act, 
implemented  in  the  interim  rule,  to 
reflect  the  results  of  physical  condition 
or  management  difficulty  addresses 
some  of  the  concerns  expressed  in  this 
comment.  As  the  Department  stated 
earlier  in  this  preamble,  in  the  initial 
year  of  PHMAP  implementation,  the 
Regional  Administrator  shall  consider 
whether  or  not  to  designate  a  PHA  as 
troubled  or  mod-troubled  or  as  a  high 
performer  in  accordance  with  {  901.125. 
If  a  PHA's  score  falls  within  ten  points 
below  the  point  value  established  for 
troubled,  mod-troubled  or  high 
performer  designation,  the  Regional 
Administrator  shall  take  into 
consideration  the  differences  in  the 
.  difficulty  of  managing  developments 
that  result  from  their  physical  condition 
and/or  the  nature  of  neighborhood 
environment.  If  the  Regional 
Administrator  determines  that  a  PHA's 
performance  difficulties  are  attributable 
to  physical  condition  and/or 
neighborhood  environment  rather  than 
to  poor  management  practices,  the 
Regional  Administrator  may  withhold 
troubled  or  mod-troubled  designation  or 
award  high  performer  designation. 
Handbook  guidance  for  this  interim  rule 
will  address  specific  systems  that  a 
PHA  should  be  examining  on  an  annual 
basis.  ' 

Three  comments  had  concerns 
regarding  the  use  of  Housing  Quality 
Standards  (HQS)  for  public  housing. 
One  comment  felt  that  the  standard  that 


PHAs  should  use  for  inspection  and 
habitability  should  be  the  local  housing 
and  sanitation  codes.  The  comment 
states  that  PHAs  are  already  inspecting 
and  maintaining  their  units  according  to 
these  codes,  and,  unless  HUD  makes 
HQS  a  requirement  for  public  housing, 
this  is  the  actual  minimum  legal 
standard  for  habitability.  One  comment 
feels  it  is  unfair  for  HUD  suddenly  to 
impose  compliance  with  a  non-required 
code  as  a  performance  standard.  One 
comment  suggests  that  either  HUD 
change  this  requirement  or  delay  the 
implementation  of  this  standard  for  at 
least  a  year  to  allow  PHAs  to  use  the 
HQS  inspection  form.  The  Department 
disagrees.  The  Department  requires 
PHAs  to  comply  with  local  codes.  The 
HQS  permits  variances  due  to  local 
code  requirements.  The  Department 
does  not  believe  that  the  HQS  imposes 
an  unreasonable  or  unduly  difficult 
standard  to  meet.  Consequently,  a  delay 
in  implementation  should  not  be 
required.  Additionally,  the  indicator 
refers  to  "HQS  or  its  equivalent." 
Handbook  guidance  will  be  issued  for 
this  interim  rule  that  will  address  this 
issue. 

Two  comments  questioned  why  HQS 
has  become  an  operative  standard  for 
public  housing.  (Pubfic  housing  units  do 
not  receive  the  same  level  of  subsidy 
being  provided  to  the  Section  8  private  ^ 
owners.)  The  Department  believes  that 
all  public  housing  units  should  be 
maintained  as  decent,  safe  and  sanitary. 
The  use  of  HQS,  which  is  an  occupancy 
code,  is  a  proxy  for  determining  units 
that  are  providing  acceptable  living 
environments  for  their  residents.  In  the 
absence  of  such  standards,  the 
Department  has  chosen  to  use  the  HQS 
national  standard  established  for  a 
similar  Federal  housing  program,  i.e.,  the 
Section  8  Program.  The  Department 
believes  that  these  are  reasonable 
requirements  to  assure  decent,  safe  and 
sanitary  housing  required  under  the 
United  States  Housing  Act  of  1937. 
One  comment  stated  that  while 
conformity  with  HQS  standards  is  a 
reasonable  measurement,  no  reference 
should  be  made  to  utilizing  the  HQS 
inspection  form  if  the  HQS  standard  h 
utilized.  The  design  and  use  of  a  form  \t 
best  determined  locally  and  does  not 
lend  itself  to  the  force  fitting  of  the  HQS 
form  to  this  effort.  The  Department 
disagrees  and  the  use  of  HQS  review 
form  will  be  a  Handbook  requirement 
for  a  PHA  if  the  agency  uses  HQS  for 
the  inspection  of  its  public  housing  units. 
However,  local  variations  are 
acceptable  as  long  as  the  minimum 
standard  is  met. 
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One  comment  stated  that  work  orders 
generated  as  a  result  of  HQS  inspections 
should  exclude  work  orders  for  painting 
because  of  the  lead  based  paint  (LBP) 
abatement  requirements.  The 
Department  disagrees.  There  is  no 
reason  to  delay  required  painting  in 
units  with  defective  paint  surfaces. 
Instead,  the  lead  based  paint  should  be 
abated.  In  additioa  the  Department  is 
developing  interim  LBP  containment 
measures  which  can  be  used  until 
abatement  is  completed. 

One  comment  stated  that  the  more 
detailed  a  PHA  is  in  conducting  its 
inspections,  the  more  difficult  it  will  be 
for  that  PHA  is  complete  the  resulting 
work  items  and  to  b«  less  than  thorough 
in  its  inspections,  which  may  not  be  in 
the  best  interest  of  improving  housing 
quality.  The  better  the  PHA  does  its 
inspections,  the  worse  its  chances  of 
meeting  the  PHMAP  standards.  The 
Department  appreciates  this  concern. 
However,  the  Department  expects  all 
PHAs  to  do  proper  and  thorough 
inspections. 

One  comment  stated  that  this 
indicator,  coupled  with  Outstanding 
Work  Orders,  Annual  Inspection 
Systems,  and  Work  Order  Response 
Time  will  have  the  effect  of  stifling  or 
eliminating  a  PHA's  ability  to  manage 
its  maintenance  workload  by  having  it 
respond  to  arbitrary  time  frames  instead 
of  following  the  customary  maintenance 
priorities  that  relate  time  frames  to  the 
actual  urgency  of  the  work  needed.  The 
Department  has  revised  the  language  of 
this  indicator  to  provide  a  speciflc 
standard  or  deferring  to  a  PHA's 
maintenance  plan  for  specific  items. 

On  comment  suggested  that  30  days 
be  defined  as  30  calendar  days  after  the 
issuance  of  the  work  order.  The 
Department  disagrees;  the  calculation 
begins  on  the  day  after  the  inspection  is 
performed. 

One  comment  stated  this  standard 
needs  to  be  modi^ed  to  take  into 
accoimt  the  difference  in  conditions  at 
developments.  Units  that  are  relatively 
new  or  have  comprehensively 
modernized  should  be  viewed 
differently  than  developments  that  are 
identified  as  needing  comprehensive 
modernization  or  major  reconstruction 
in  the  Comprehensive  Plan  for 
Modernization.  As  the  Department 
stated  earlier  in  this  preamble,  in  the 
initial  year  of  PHMAP  implementation, 
the  Regional  Administrator  shall 
consider  whether  or  not  to  designate  a 
PHA  as  troubled  or  as  a  high  performer 
in  accordance  with  i  901.125.  If  a  PHA's 
score  fails  within  ten  points  below  the 
point  value  established  for  troubled  or 
high  performer  designation,  the  Regional 
Administrator  shall  take  into 


consideration  the  differences  in  the 
difficulty  of  managing  developments 
that  result  from  their  physical  condition 
and/or  the  nature  of  neighborhood 
environment  If  the  Regional 
Administrator  determines  that  a  PHA's 
performance  difficulties  are  attributable 
to  physical  condition  and/or 
neighborhood  environment  rather  than 
to  poor  management  practices,  the 
Regional  Adininistrator  may  withhold 
troubled  or  mod-troubled  designation  or 
award  high  performer  designation. 

One  comment  indicated  a  truer 
measure  of  a  PHA's  perfonnance  would 
include  actions  to  correct  those  units  not 
meeting  HQS  rather  than  the  length  of 
time  to  correct.  The  Department 
recognizes  this  concern  and  has 
included  language  in  this  indicator  to 
provide  for  scoring  either  according  to  a 
speciHc  time  frame  or  according  to  a 
PHA's  maintenance  plan  for  speciflc 
items. 

One  comment  stated  the  proposed 
standard  is  heavily  "loaded"  with  a 
reasonable  standard  for  grade  "A"  but 
with  a  relatively  minor  drop  in  grade.  A 
grade  "D"  PHA  that  is  actually 
inspecting  all  of  its  units  and  correcting 
all  deficiencies  within  60  calendar  days 
may  be  doing  a  fair  job,  but  receives 
little  better  score  than  the  grade  "F' 
PHA  which  has  allowed  its  units  to  go 
"straight  to  blazes".  HUD  should  also 
consider  that  a  PHA  with  an  approved 
modernization  program  be  allowed  to 
forego  non-emergency  work  in  units  that 
are  going  to  receive  major  rehabilitation. 
The  Department  appreciates  this 
concern  but  beUeves  that  the  indicator 
in  this  rule  represents  a  fair 
differentiation.  In  addition,  the  grade 
"D"  PHA  used  in  the  comment's 
example  could  be  required,  and  the 
grade  "F'  PHA  would  be  required,  to 
develop  an  Improvement  Plan  to 
address  all  deficiencies  to  achieve  a 
grade  "C"  level  of  performance. 

One  comment  suggested  that  the 
following  types  of  vacant  units  need  not 
be  inspected  for  this  indicator  (1)  Units 
in  an  approved  modernization  program; 
(2)  units  not  available  for  occupancy 
awaiting  modernization;  and  (3}  imits  in 
an  approved  demolition/disposition 
program.  The  Department  has  not 
exempted  units  not  available  for 
occupancy  awaiting  modernization 
because  units  should  be  occupied  until 
the  modernization  begins,  and  has 
included  exemptions  for  units  in  on- 
schedule  CIAP  and  units  in  approved 
demolition  or  disposition. 

One  comment  stated  that  if  a  specific 
part  is  required  but  imavailable  and  if 
work  requires  bidding  or  Wage  Rates  to 
be  ordered,  the  work  cannot  be 
completed  in  time  to  permit  receipt  of  a 


good  grade.  The  Department  disagrees 
that  the  unavailability  of  a  spare  part 
merits  consideration,  although  it  may 
under  exceptional  circumstances,  but 
has  included  language  referencing  a 
specific  standard  or  a  PHA's 
maintenance  plan  for  completing  a 
specific  item.  This  includes  the  time 
necessary  for  bidding  or  wage  rates. 

One  comment  questioned  how  work 
orders  which  are  generated  from 
inspections  that  are  not  cyclical  are  to 
be  addressed.  As  noted  above,  the 
Department  has  included  language 
wbdch  permits  corrections  according  to  ^ 
PHA's  maintenance  plan  for  specific 
items  that  are  not  generated  from 
cyclical  inspections. 

One  comment  stated  that  while 
emergency  conditions  must  be  repaired 
immediately,  other  non-emergency 
conditions  should  be  dealt  with  taking 
into  account  their  urgency  and  the 
remaining  workload.  Accordingly,  more 
flexibility  should  be  incorporated  into 
this  factor  and  the  time  fr^me  should  be 
expanded.  The  Department  has  included 
language  which  permits  the  PHA  to 
correct  deficiencies  based  on  a  PHA's 
maintenance  plan  for  specific 
deficiencies. 

One  comment  suggested  adding  "all 
non-dwelling  space"  to  items  requiring 
aimual  inspections.  The  Department 
intended  for  all  non-dwelling  space  to 
be  inspected,  as  indicated  in  the 
proposed  rule.  Such  language  will  be 
included  in  handbook  guidance  that  will 
be  issued  for  this  interim  rule.  The 
Department  expects  that  all  areas  will 
be  inspected  aimually. 

One  comment  stated  the  measure 
should  include  provisions  for 
differentiating  for  some  types  of  work. 
The  Department  does  differentiate 
between  units  and  major  systems.' 
Further,  the  Department  recognized  the 
need  for  this  differentiation  and 
included  language  permitting  the  use  of 
the  PHA's  maintenance  plan  for 
completing  specific  items. 

One  comment  stated  this  item  is  a 
poor  measure  of  how  well  PHAs  manage 
maintenance  activities.  It  provides  an 
undue  emphasis  on  quickly  completing 
non-emergency  work  orders,  rather  than 
encouraging  PHAs  to  concentrate  on 
emergency  work,  vacant  unit 
preparation,  preventive  and  routine 
maintenance — precisely  the  activities 
that  will  ensure  safety  and  long  term 
viability  of  housing  stock.  The 
Department  recognizes  the  importance 
of  effective  maintenance  management. 
This  indicator  has  been  revised  to  rate 
four  components  separately.  The 
Department  does  believe  that  both 
emergency  and  non-emergency  work 
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must  be  completed  in  a  timely  fashion    ,^ 
and  has  retained  similar  completion 
standards  for  each. 

Comments  regarding  the  inspection 
and  condition  of  systems  are  as  follows: 
Three  comments  stated  small  PHAs 
cannot  do  major  systems  repairs  and 
have  to  contract  out  this  work.  Also, 
these  are  the  type  of  repairs  that  usually 
require  CIAP  funding,  and  this  factor 
adds  to  the  length  of  time  for  repairs  to 
be  made.  The  Department  beUeves  that 
both  small  and  large  PHAs  can  have 
problems  in  doing  major  systems.  The 
Department  has  included  language 
permitting  corrections  according  to  a 
PHA's  maintenance  plan  for  the  specific 
items.  Where  items  have  deteriorated  to 
a  point  where  they  are  eligible  for  CIAP, 
they  are  no  longer  considered  to  be 
routine  maintenance.  To  the  extent 
repairs  require  CIAP  funding,  they 
should  be  tracked  separately  from 
repairs  under  this  indicator. 

Two  comments  stated  the  number  of 
days  permitted  in  the  inspection  of 
systems  standard  in  which  to  identify 
required  maintenance  and  take  action 
should  be  30  days  after  the  inspection, 
based  on  the  availability  or  non- 
availability of  parts  and  getting  in  touch 
with  outside  contractors.  The  comments 
also  requested  further  clarification  to 
determine  what  "takes  action"  means. 
The  Department  has  included  language 
which  permits  correction  according  to  a 
PHA's  maintenance  plan  for  specific 
items.  In  addition,  a  definition  df  "action 
taken"  has  been  added  to  the  rule  which 
defines  the  term  as  the  issuance  of  a 
work  order  to  correct  the  problem  where 
systems  are  involved. 

Two  comments  stated  the  concept  of 
preventive  maintenance  inspections  is 
crucial  to  competent  management.  The 
phrase  "takes  action  to  correct"  in  the 
inspection  of  systems  indicator  might  be 
construed  to  mean  that  corrective  action 
be  completed  within  the  stated  time 
frames.  A  major  system  renovation 
planned  as  a  result  of  maintenance 
could  require  public  bidding  and  a  time 
frame  in  excess  of  those  mentioned  in 
the  indicator.  The  Department  agrees 
and  has  included  language  permitting 
the  correction  according  to  a  PHA's 
maintenance  plan  for  completing  the 
item  in  lieu  of  the  stated  time  frame. 

One  comment  stated  the  rule  should 
clarify  that  "takes  action"  in  the 
inspection  of  systems  standard  includes 
beginning  the  planning  and  budgeting 
process,  as  long  as  the  process  is  carried 
through  until  the  work  is  completed.  The 
Department  has  included  language 
permitting  a  PHA  to  correct  deficiencies 
or  defects'  based  on  a  PHA's 
maintenance  plan  for  correcting  specific 
items.  The  Department  disagrees  that 


"takes  action"  should  include  planning 
and  budgeting  and  has  included  a 
definition  of  "takes  action"  resulting 
from  inspection  of  systems  are  being  the 
issuance  of  a  work  order  to  correct  the 
problem. 

One  comment  stated  the  phrase, 
"takes  action  to  correct  identified 
maintenance  deficiencies  •  *  *"  should 
be  modified  to  allow  a  PHA  to  take 
action  to  stabilize  major  items  needing 
correction  and  show  proof  of  budgeting 
for  permanent  correction  in  the  coming 
fiscal  year's  budget.  The  Department 
agrees,  and  further  recognize  that  a  PHA 
may  not  have  sufficient  funds  to 
permanently  correct  the  item  by  the 
coming  fiscal  year. 

One  comment  requested  a  technical 
correction  to  the  inspection  of  systems 
standard  which  should  say  "The  PHA 
annually  inspects  all  major  systems 
*  *  *  to  identify  required  maintenance 
and  takes  action  to  correct  identified 
maintenance  deficiencies  •  *  •■'  instead 
of  "or  does  not  take  action."  The 
Department  agrees  and  has  included 
such  language  in  the  revised  indicator. 

One  comment  stated  HUD  should 
employ  the  same  grading  procedures 
and  allow  the  same  number  of  calendar 
days  to  inspect  major  systems  as  it  does 
'  with  inspecting  individual  units.  The 
Department  agrees;  a  PHA  must 
annually  inspect  all  units  and  all 
systems,  and  the  same  number  of 
calendar  days  has  been  allocated  for  the 
repair  of  units  and  the  repair  of  systems. 

One  comment  questioned  who  pays 
for  additions  to  the  annual  operating 
budget  needed  to  deal  with  corrections 
for  deficiencies  during  annual  systems 
inspections.  The  comment  further 
questioned  who  the  poor  performer  is, 
Uie  PHA  for  discovering  the  need  for 
corrections  and  not  having  the  funds  to 
make  the  corrections,  or  HUD  for  failing 
to  provide  sufficient  funds  to  the  PHA  to 
maintain  properly  its  public  housing 
stock.  The  Department  believes  that 
PHAs  are  responsible  for  maintaining 
their  units  from  fimds  available  for  such 
purposes.  A  PHA  can  repair  such  system 
defects  by  budgeting  for  extraordinary 
maintenance  or  capital  improvements, 
or  addressing  such  deficiencies  in  its 
ClAP/Comprehensive  Grants  Program- 
One  comment  stated  that  systems  to 
be  included  in  the  inspection  should  be 
better  defined.  The  Department  will 
issue  handbook  guidance  for  this  interim 
rule  that  will  provide  further  details,  as 
stated  earlier  in  this  preamble. 

A  PHA  shall  certify  to  this  indicator 
within  90  calendar  days  after  the 
beginning  of  its  fiscal  year,  as  of  the  end 
of  its  immediate  past  fiscal  year. 
Documentation  verifying  this  indicator 
shall  be  maintained  by  the  PHA  for 


HUD  post-review.  The  Department 

considers  this  indicator  to  be  one  of  four 
major  areas  of  PHA  accountability,  and 
accordingly,  this  indicator  shall  have  a 
scoring  weight  of  three. 

Tenants  Accounts  Receivable  (TARs) 
(Indicator  #13c  in  the  Proposed  Rule) 

Seventeen  comments  stated  that 
TARs  alone  is  not  a  true  indicator  of 
management.  The  Department  disagrees 
and  believes  that  a  PHA's  ability  to 
collect  money  due  to  it  is  indeed  a  true 
indicator  of  management.  Any  money 
owed  to  a  PHA  that  is  not  collected  will 
eventually  be  written  off  by  the  PHA 
after  the  resident  vaeates  the  unit.  The 
consideration  of  TARs  in  the  operating 
reserve  indicator  presents  a  more 
accurate  picture  of  the  available 
resources. 

Fourteen  comments  stated  that  a  PHA 
which  has  all  resident-paid  utilities  has 
an  unfair  advantage  over  a  PHA  which 
has  all  PHA-paid  utilities.  The 
Department  believes  that  a  PHA  should 
make  every  effort  to  collect  monies 
owed  to  it,  whether  the  amount  owed  is 
for  excess  utilities  or  for  maintenance 
charges  or  any  other  reason. 

Seven  conunents  stated  that  in  certain 
States.  PHAs  are  subject  to  lengthy 
court  procedures  that  increase  the 
amount  of  time  required  to  evict  . 
resi'dents  and  thereby  increases  TARs; 
in  these  situations,  the  amount  of 
monies  owed  to  the  PHA  should  not  be 
included  in  TARs.  The  Department 
disagrees  that  the  amount  of  monies 
owed  to  a  PHA  in  these  situations 
should  not  be  included  in  TARs. 
However,  Handbook  guidance  will  be 
provided  to  clarify  that  the  PHA  may 
consider  in  the  category  of  "formal 
repayment  agreements"  amounts  that 
must  be  charged  to  a  tenant  in 
occupancy  for  which  collection  cannot 
be  accepted  for  legal  reasons. 

Six  comments  staled  that  this 
indicator  should  be  deleted  from  the 
PHMAP  assessment  since  indicator  #3 
addresses  rents  collected,  and  assessing 
TARs  becomes  either  redundant  or 
misleading.  The  Department  disagrees 
because  indicator  #3  pertains  only  to 
dwelling  rent  and  dwelling  rent  is  only 
one  component  of  TARs.  This  indicator 
takes  into  account  all  of  the  monies 
owed  to  a  PHA. 

Five  comments  stated  that  since  a 
PHA's  fiscal  year  will  have  an  impact  on 
this  indicator,  an  annual  average  of 
TARs  should  be  assessed  rather  than  a 
snapshot  picture.  The  Department 
agrees,  and  Field  Offices  will  average 
the  semi-annual  and  annual  TARs  report 
when  completing  the  mMAP 
assessment  In  order  for  an  actual 
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annual  average  of  TARs  to  be  used, 
PHAs  would  have  to  report  on  TARs  on 
a  monthly  basis.  The  Department  will 
not  impose  the  additional  reporting 
burden  that  would  be  necessary  to 
compute  an  actual  annual  average. 
PHA's,  however,  will  be  given  an  option 
of  electing  to  use  either  annual  TARs 
report  data,  or  an  average  of  both  the 
semi-annual  and  annual  TARs  report 
data  for  the  PHMAP  assessment. 

Three  comments  stated  that  the 
Department  may  be  proposing 
unrealistic  TARs  standards  that  will 
induce  PHAs  to  create  unsoimd 
accounting  procedures.  The  Department 
disagrees  because  a  PHA  would  only 
fail  this  indicator  if  TARs  are  greater 
than  10%,  which  is  the  current  financial 
management  standard  for  TARs. 

One  comment  stated  that  no 
consideration  is  given  to  retroactive  rent 
charges  that  inflate  TARs.  The 
Department  disagrees  since  retroactive 
rent  charges  are  commonly  covered  by 
formal  up-to-date  repayment  agreements 
that  are  excluded  from  this  indicator. 
The  term  "formal  up-to-date  repayment 
agreement"  means  a  signed  agreement 
between  a  PHA  and  a  resident  stating 
the  terms  and  amounts  that  a  resident  is 
repaying  money  owed  to  a  PHA  (which, 
may  include  back  rent,  maintenance 
charges,  damage  charges,  excess 
utilities,  or  any  other  charges],  and  the 
resident  is  in  compliance  and  ctirrent 
with  the  terms  of  the  repayment 
agreement;  i.e.,  the  resident  is  remitting 
a  specified  amount  on  specific  dates 
with  no  lapse  in  remittance. 

One  comment  stated  that  the  current 
procedures  for  TARs  should  continue  to 
be  used.  The  Department  agrees  and  has 
retained  this  indicator  in  the  PHMAP 
assessment 

This  indicator  has  a  scoring  weight  of 
one. 

Operating  Reserves  (Indicator  #13b  in 
the  Proposed  Rule) 

Forty-one  comments  stated  that  the 
operating  reserve  percentages  to  attain  a 
grade  "A"  or  "B"  were  too  high;  the 
overall  range  preferred  was  40%  for 
grade  "A",  to  below  20%  as  the 
minimum.  The  Department  agrees,  and 
this  indicator  has  been  revised  to  reflect 
the  comments. 

Sixteen  comments  stated  that  PHAs 
that  have  high  AELs  have  an  advantage 
with  this  reserve  level  indicator.  The 
Department  agrees  that  this  may  be 
possible,  and  is  in  the  process  of 
preparing  a  system  of  AEL  appeals  that 
will  provide  adjustments  for  PHAs  that 
claim  their  initial  AEL  was  too  low. 

Fourteen  comments  stated  that  40% 
reserves  should  be  established  as  a 
threshold,  and  above  that  level  a  PHA 


should  be  allowed  to  make  management 
decisions  on  how  best  to  use  reserves 
and  serve  residents.  The  Department 
disagrees  and  does  not  wish  to 
encourage  the  support  of  routine 
expenditures  through  the  use  of 
operating  reserves. 

Thirteen  comments  stated  that  in 
private  business,  the  rule  of  thumb  is 
having  enough  funds  for  two  months 
operations.  The  Department  believes 
that  although  this  may  be  true  in  the 
private  sector,  PHAs  have  different 
operating  needs  from  most  private 
landlords  and  cannot  be  rated  by  the 
same  requirements. 

Five  comments  stated  that  the 
proration  of  operating  subsidy  by  the 
Department  lowers  the  PHA's  operating 
reserve  level.  The  Department  will  issue 
handbook  guidance  for  this  rule  that  will 
include  a  sample  work  sheet  for 
calculating  operating  reserves.  The 
sample  work  sheet  will  take  into 
account  proration  and  year  end 
adjustments. 

Three  comments  pointed  out 
typographical  errors  in  grades  "A"  and 
"F".  Those  errors  have  been  corrected. 

Two  comments  stated  that  PHAs  may 
have  emergencies  or  disasters  that 
deplete  reserves.  The  Department 
agrees.  If  the  PHA  receives  Comp  Grant 
fiuiding,  it  may  reprogram  funds  to 
address  the  emergency.  If  the  PHA  is  not 
a  Comp  Grant  agency,  it  may  submit  a 
request  for  emergency  modernization 
funding.  The  Field  OfHce  will  consider 
the  nature  of  expenditures  when  the 
reserve  level  is  reduced  below  40%  and 
depleted  awaiting  reimbursement  from 
modernization. 

One  comment  suggested  that  a  PHA 
should  be  able  to  utilize  operating 
reserve  to  offset  the  impact  of  complying 
with  Federal  preference  rules.  The 
Department  disagrees  because  the 
Performance  Funding  System  provides 
additional  subsidy  to  PHAs  if  the 
amount  charged  to  residents  decreases 
because  of  Federal  preference  rules.  The 
PHA's  total  operating  income  and 
subsidy  would  not  change  and  would 
not  impact  on  operating  reserves. 

One  comment  stated  that  the  ratio  of 
Section  8  units  should  be  considered 
since  PHAs  can  supplement  public 
housing  operating  reserves  with  Section 
8  administrative  fees.  The  Department 
disagrees.  Although  PHAs  can 
cqptribute  Section  8  administrative  fees 
towards  the  operation  of  public  housing 
through  the  other  income  account,  it  is 
not  a  requirement  and,  therefore,  not 
part  of  this  indicator. 

One  comment  stated  that  a  provision 
should  be  made  for  small  PHAs  that 
draw  down  funds  for  capital 
improvements.  The  Department 


disagrees.  Small  PHAs  are  permitted  to 
use  reserves  for  capital  improvements; 
however,  they  still  must  maintain 
designated  levels. 

One  comment  stated  that  the  level  of 
operating  reserves  a  PHA  elects  to 
maintain  as  a  minimum  should  be  a 
local  decision.  The  Department 
disagrees  and  believes  that  a  PHA 
should  maintain  an  acceptable  standard 
of  between  20%  and  40%  of  maximum 
operating  reserves. 

One  comment  stated  that  this 
indicator  is  an  inadequate  management 
tool.  The  Department  disagrees  because 
a  PHA  should  maintain  adequate 
operating  reserves  to  provide  for 
Hnancial  considerations  such  as  cash 
flow,  prepaid  inventory,  and  insurance, 
and  to  cover  emergencies  that  may  arise 
that  cannot  be  funded  bom  annual 
income  and  subsidy. 

One  comment  stated  that  there  is  no 
necessary  relationship  between  level  of 
reserves  and  operating  a  sound, 
responsive  management  program.  The 
Department  disagrees  and  believes  ihat 
maintaining  adequate  reserves  is  one  of 
the  cornerstones  of  good  fmancial 
management. 

The  term  "year  end  adjustments"  in 
this  indicator  means  the  adjustments  are 
usually  made  after  the  end  of  a  PHA's 
fiscal  year  based  upon  actual 
experience  during  tfie  year  and  may 
result  in  additional  operating  subsidy 
eligibility  owed  to  the  PHA  or  a 
reduction  in  eligibility  and  an  amount 
owed  to  the  Department. 

This  indicator  has  a  scoring  weight  of 
one. 

Routine  derating  Expenses  (Indicator 
^13a  in  the  Proposed  Rule) 

Five  comments  criticized  this 
indicator  since  operating  subsidy  has 
not  been  fully  funded  in  some  past 
years.  The  Department  is  cognizant  that 
PHAs  would  be  penalized  if  this 
indicator  did  not  take  into  accoimt  the 
proration  of  subsidy.  The  proposed  rule 
stated  that  operating  expenses  will  be 
adjusted  to  avoid  penalizing  PHAs  in 
years  that  operating  subsidy  was  funded 
(prorated)  at  less  than  100%.  Handbook 
guidance  will  be  issued  for  this  rule  that 
will  include  a  sample  work  sheet  for 
calculating  routine  operating  expenses. 
The  sample  work  sheet  will  include 
adjustments  in  years  where  a  proration 
occurred. 

Four  comments  stated  that  investment 
income  performance  should  be 
measured  in  the  indicator.  The 
Performance  Funding  System  has  a 
reward/penalty  for  investment 
performance  build  into  the  year  end 
adjustment  process.  The  Department 
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believes  that  including  investment 
income  perfoimance  in  this  indicator 
would  be  duplicative. 

Four  comments  stated  that  the  term 
"continuous  positive  trend"  is  too 
subjective.  The  Department  agrees  and 
has  deleted  this  language  from  the 
interim  rule. 

Three  comments  stated  that  this 
indicator  should  be  incorporated  into 
the  independent  audit  The  Department 
cannot  mandate  that  additional  or 
specific  items  be  included  in  a  PHA's 
audit  due  to  the  Single  Audit  Act 

Three  comments  stated  that  local 
contributions  should  be  added  to 
operating  income  when  considering  this 
indicator.  The  Department  disagrees 
because  PHAs  report  local  contributions 
to  the  program  on  the  source  document 
(Fonn  HlJD-52Sgg,  account  3690)  being 
used  for  this  indicator.  Therefore,  local 
conMbutions  and  the  corresponding 
expenses  are  already  being  counted. 
The  Department  encourages  local 
contribution  of  funds  toward  public 
housing  operations. 

Two  comments  stated  that  this 
indicator  should  be  combined  with  other 
suggested  financial  indicators.  The 
Department  opposes  combining  this 
indicator  with  procurement  operating 
reserves  or  other  suggested  indicators 
because  this  indicator  alone  lAeasures 
an  important  PHA  capability. 
Specifically,  a  PHA  is  encouraged  by 
this  indicator  to  maintain  a  consistent 
level  of  routine  expenditures,  such  as 
administrative  overhead,  employee 
benefits,  routine  maintenance  and 
supplies.  However,  a  PHA  is  not 
penalized  if  funds  are  needed  for  capital 
improvements  through  extraordinary 
maintenance,  equipment  addition/ 
replacement  or  if  a  casualty  loss  or  ' 
emergency  occurs. 

Two  comments  stated  that  income 
and  expenses  should  only  be  evaluated 
when  reserves  are  below  40%.  The 
Department  disagrees.  While  it  is 
acknowledged  that  PHAs  that  have 
reserves  above  40%  are  viewed  as 
financially  healthy,  they  must  still 
ensure  that  routine  expenses  are  within, 
the  income  and  subsidy  levels  provided. 
These  PHAs  would  not  be  penalized  if 
they  expended  funds  on  non-routine 
expenditures  such  as  extraordinary 
maintenance,  in  which  funds  are 
invested  in  the  developments  for  long 
term  improvements. 

Two  comments  stated  that  this 
indicator  would  prohibit  PHAs* 
spending  on  initiatives.  The  Department 
disagrees.  Since  there  are  limited 
resources,  VHAt  always  have  to  weigh 
the  benefits  of  one  expense  against  ^ 
other.  Implementing  an  initiative  in  one 


area  may  require  initiating  efficiencies 
in  other  areas. 

Two  comments  stated  that  it  is 
difficult  to  pass  this  indicator  over  three 
years  given  the  Federal  preference  rules 
The  Department  disagrees  because  the 
Performance  Funding  System  (PFS) 
provides  additional  subsidy  to  PHAs  if 
the  amount  charged  to  residents 
decreases  because  of  Federal  preference 
rules.  The  PHA's  total  operating  income 
and  subsidy  would  not  change. 

Two  comments  stated  that  the  amount 
expended  by  PHAs  is  a  local  decision 
and  should  not  be  a  measurement.  The 
Department  disagrees  because  although 
PHAs  are  autonomous  organizations. 
Federal  funds  are  provided  to  develop, 
operate  and  modernize  the  buildings, 
and  a  PHA's  use  of  the  funds  is  of 
significant  concern  to  the  Department. 

One  comment  state  that  this  indicator 
should  be  expanded  to  include  the 
section  B  program  financial 
performance.  The  Department  agrees 
and  requests  suggestions  for  possible 
section  B  indicators  and  incentives 
under  section  8. 

One  comment  stated  that  this 
indicator  should  be  expanded  to 
consider  what  the  PHA  has  done  with 
the  funds  considering  the  limited 
resources.  The  Department  agrees  that  a 
PHA's  use  of  funds  is  important; 
however,  it  is  not  possible  at  this  time  to 
measure  the  use  of  funds  objectively. 

One  comment  suggested  that  if 
residual  receipts  exits,  the  mA  should 
be  permitted  to  spend'down  the  budget 
for  one  or  two  years.  The  Department 
will  ensure  that  the  work  sheet  for  this 
indicator  will  take  into  account  PHAs 
that  have  been  allowed  to  retain 
residual  receipts.  The  Department 
requires  that  residual  receipts  are 
remitted  to  the  Department  with  the 
year  end  financial  statements.  Recently, 
the  Department  has  increased  the 
maximum  reserve  levels  to  at  least 
$100,000,  significantly  reducing  the 
number  of  small  PHAs  repaying  residual 
receipts. 

One  comment  suggested  to  revise  this 
indicator  so  that  operating  subsidy  is 
adjusted  to  reflect  adjustments  for 
utilities.  The  Department  will  ensure 
that  a  large  utility  adjustment  that 
complicates  a  PHA's  income-expense 
ratio  will  be  addressed  in  the  work  - 
sheet  for  this  indicator. 

This  indicator  has  a  scoring  weight  of 
one. 

Resident  Initiativet  (Indicator  *14  in 
the  Proposed  RuleJ^ 

There  were  numerous  public 
conunents  as  to  why  Resident 
Initiatives,  previously  called  Quality  of 
Life,  were  included  in  PHMAP.  Several 


indicated  that  resident  initiatives  were 
not  related  to  property  management 
Some  indicated  these  initiatives, 
especially  homeownership,  were  not 
specified  in  the  law  and  ACC.  Many  of 
these  comments  felt  some  resident 
initiatives  were  desirable  even  though 
they  did  not  necessarily  agree  that 
PHMAP  should  contain  these  resident 
initiatives  standards.  There  were  other 
comments  that  felt  that  resident 
initiatives  were  vital  to  PHMAP  and 
that  the  resident  standards  should 
receive  more  weight. 

The  National  Affordable  Housing  Act 
of  1990..(NAHA)  added  self-sufficiency 
to  the  mission  statement  of  the  U.S. 
Housing  Act  of  1937  and  included 
numerous  new  provisions  to  implement 
resident  initiatives  programs,  including 
the  new  homeownership  program, 
Homeownership  and  Opportunity  for 
People  Everywhere  (HOPE).  This  is  in 
addition  to  the  numerous  other  pre-1990 
statutory  and  regulatory  authorities  for 
resident  initiatives  programs,  including 
resident  management  drug  free  public 
housing,  child  care  and  resident 
employment  Further,  the  Department 
believes  there  is  a  nexus  between  good 
property  management  and  resident 
initiatives.  As  discussed  in  the  Joint 
Declaration  on  Resident  Initiatives, 
signed  by  the  Council  on  Large  Pubhc 
Housing  Authorities  (CLPHA),  Public 
Housing  Authorities  Directors 
Association  (PHADA),  National 
Association  of  Housing  and 
Redevelopment  Officers  (NAHRO). 
National  American  Indian  Housing 
CouncU  (NAIHC),  National  Association 
of  Resident  Management  Corporations 
(NARMC)  and  the  Department  resident 
initiatives  are  likely  to  have  a  positive 
impact  on  resident  behavior  which  can 
help  to  keep  units  in  decent  safe,  and 
sanitary  condition  and  reduce  needs  for 
modernization  and  maintenance 
funding. 

Since  resident  initiadves  programs  are 
integral  to  meeting  the  self-sufficiency 
requirements  of  the  U.S.  Housing  Act  of 
1937  and  have  been  determined  to  have 
a  positive  impact  on  pubic  housing 
management  the  Department  will  retain 
resident  initiatives  in  the  PHMAP 
regulation.  However,  the  approach  to 
the  resident  standard  has  been  modified 
to  reflect  public  comments  as  discussed 
below. 

Many  comments  were  concerned  that 
the  resident  initiatives  standards 
proposed  are  only  for  large  authorities. 
Several  felt  that  the  standards  focused 
exclusively  on  written  policies  and 
procedures  and  little  on  results,  such  as 
drug-related  crime  reduction. 
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In  response  to  these  comments,  the 
Department  has  consolidated  all 
resident  initiatives  standards  into  one 
measure.  Further,  the  new  standard  has 
been  written  to  give  PHAs  greater 
flexibility  to  determine  which  types  of 
initiatives  will  be  implemented  at  which 
developments.  The  PHAs  will  be  rated 
by  the  implementation  of  resident 
initiatives  and  the  results  achieved, 
rather  than  by  written  resident 
initiatives  policies.  Additional  measures 
of  successful  results  will  be  contained  in 
the  program  handbook  after  further 
discussion  with  PHAs  and  PHA 
associations.  I 

Finally,  some  comments  felt  that  since 
the  resident  initiatives  area  was 
recently  developed,  HUD  should 
consider  awarding  a  higher  grade  for 
this  indicator.  In  response  to  this 
concern,  the  Department  will  give  PHAs 
at  least  an  average  (at  least  a  "C") 
rating  for  the  first  year.  PHAs 
performing  above  this  presumptive  level 
will  receive  a  higher  rating. 

A  PHA  shall  certify  to  this'  indicator 
within  90  calendar  days  after  the 
beginning  of  its  fiscal  year,  as  of  the  end 
of  its  immediate  past  fiscal  year. 
Documentation  verifying  this  indicator 
shall  be  maintained  by  the  PHA  for 
HUD  post-review.  This  indicator  will 
have  a  scoring  weight  of  three. 

Development  (Indicatcr  #16  in  the 
Proposed  Rule) 

Four  comments  stated  that  PHAs 
should  not  be  judged  for  delays,  some  of 
which  are  beyond  their  control  and 
should  be  given  allowances  for  time 
paperwork  is  at  HUD,  HUD-granted 
extensions,  local  opposition,  lawsuits, 
inadequate  budgets,  etc.  The 
Department  agrees,  in  part,  and  an 
appropriate  change  was  made  to 
consider  factors  beyond  the  control  of 
the  PHA,  with  the  exception  of 
inadequate  budgets.  A  PHA  should  be 
able  to  plan  a  development  program  to 
ensure  adequate  budgets. 

Three  comments  stated  this  indicator 
would  be  especially  vulnerable  to 
subjective  judgments  and  one  of  the 
comments  suggested  that  as  a  potential 
solution,  perhaps  HUD  could  use  the 
term  "material  findings,"  to  determine 
the  overall  quality  of  physical  work.  The 
Department  maintains  that  subjective 
judgments  are  unavoidable  in  most 
rating  systems;  there  appears  to  be  no 
real  difference  between  "material 
findings"  and  "significant  monitoring 
findings."  The  Department  defines 
significant  finding  for  development  to 
mean  statutory,  regulatory  or  health/ 
safety  violations. 

Three  comments  stated  tbat  indicator 
should  measure  the  product,  not  the 


process.  Quality  of  design,  construction 
materials,  and  systems  are  more 
important  to  measure  here.  The 
Department  disagrees  and  believes  that 
it  is  measuring  the  product.  However, 
the  product  is  more  than  bricks  and 
mortar.  It  is  also  the  use  of  appropriate 
procurement  procedures,  tlie  timeliness 
of  actions  taken,  and  the  attention  paid 
to  fiscal  matters.  The  quality  of  design, 
construction  materials  and  systems  are 
approved  prior  to  the  commencement  of 
the  development.  This  indicator 
measures  a  PHA's  ability  to  ensure  such 
quality  through  the  process  of 
development. 

One  comment  stated  that  if  HUD 
would  choose  to  go  to  a  "one-step" 
review  process,  the  21-month  target 
might  be  reasonable.  Otherwise,  HUTD's 
normal  review  process  of  the  designs, 
etc.,  frequently  delays  this  process.  The 
Department  has  designated  the  21- 
month  target  as  a  grade  "A"  which 
would  apply  to  exceptional  PHAs;  the 
Department  does  not  think  that  every 
PHA  with  a  development  program  in 
progress  will  achieve  a  grade  "A".  As 
stated  above,  HUD  delays  will  not 
impact  on  a  PHA's  score  on  this 
indicator. 

One  comment  indicated  it  is  difficult 
to  understand  what  contract 
administration  would  measure  that  the 
extremely  broad  "Quality  of  Physical 
Work"  did  not  already  assess.  The 
Department  maintains  that  there  is  a 
very  significant  difference  between 
"quahty  of  physical  work"  and  how 
effectively  a  PHA  administers 
development  contracts,  e.g.,  the  award 
of  contracts  competitively.  This 
component  specifically  states  what  is 
being  assessed. 

One  comment  stated  contract 
administration  has  no  delineation 
between  grade  "A"  and  grade  "C" 
designations.  Some  benchmarks  should 
be  developed  for  grade  "C"  similar  to 
the  quality  of  physical  work  that  credits 
the  PHA  with  identifying  and  taking 
independent  corrective  actions.  The 
Department  agrees,  and  this  component 
in  the  interim  rule  has  a  greater 
delineation  between  grades  "A"  and 
"C". 

One  comment  stated  it  is  unclear  to 
which  contracts  this  component  applies. 
There  can  be  a  variety  of  contractual 
obligations  on  a  project  in  addition  to 
that  with  a  general  contractor — 
architects,  attorneys,  construction 
managers,  etc.  The  Department  intends 
that  this  component  should  relate  to  the 
major  contracts  involved  in  the 
development  of  projects.  This 
component  specifically  states  what  is 
being  assessed. 


One  comment  stated  the  time  should 
start  running  for  construction/ 
rehabilitation  start,  or  date  of  funds 
availability,  when  the  ACC  is  signed 
and  the  funds  are  available  to  the  PHA, 
rather  than  when  the  funds  are  initially 
resen'ed.  Rehabilitation  projects  may 
take  longer  if  outside  funding  and 
"community  partnerships"  are  involved. 
The  Department  disagrees  since  the 
basic  ACC  is  executed  after  HUD 
approval  of  a  PHA's  proposal,  which  is 
essentially  in  the  middle  of  the 
development  process,  and  a  procedure 
exists  for  early  ACC  execution. 

One  comment  stated  HUD  should       ' 
employ  a  single  standard  in  determining 
a  PHA's  success  in  promptly 
commencing  construction  as  measured 
by  the  period  of  time  between  the  date 
of  fund  reservation  and  the  Date  of  Full 
Availability  (DOFA).  The  comment 
states  such  a  standard  should  be  based 
on  whether  a  PHA  has  succeeded  in 
reaching  DOFA  within  the  requisite  30 
month  time  frame;  for  such  a  limited 
scoring  to  be  equitable,  however,  a  PHA 
should  have  the  right  to  receive  the  full 
score  to  be  assigned  to  the  extent  to 
which  it  can  demonstrate  that  any 
amount  of  time  to  DOFA  in  excess  of  30 
months  which  HUD  may  ultimately 
permit  iff  attributable  to  failures  on  the 
part  of  HUD  Field  Offices  to  meet 
Standard  Processing  Times  established 
by  regulation.  The  Department  disagrees 
since  the  standard  mirrors  a  statutory 
time  frame  and  allowances  are  made  for 
events  beyond  a  PHA's  control 

One  comment  stated  that  generally    -^ 
the  21-month  benchmark  of  completion 
of  acquisition  from  DOFA  is  considered 
to  be  equitable.  However,  some  caveats 
should  be  developed  in  the  grade  "A" 
designation  which  allow  for  an 
extension  of  DOFA  or  reprogramming  of 
funds  because  of  circumstances  beyond 
the  control  of  the  PHA,  i.e., 
circumstances  such  as  market 
conditions,  availability  of  housing, 
identified  lead-based  paint  abatement 
needs,  and  purchasing  restrictions 
imposed  by  the  local  imit  of  government. 
The  Department  agrees,  and  several 
circumstances  have  been  exempted  in 
this  indicator  other  unique 
circumstances  should  be  submitted  to 
the  Field  Office  for  consideration. 

One  comment  stated  construction/ 
rehabilitation  start,  or  DOFA.  makes  no 
allowance  for  large  projects  completed 
in  phases,  nor  does  this  standard  allow 
for  waivers  that  extend  the  process.  The 
Department  will  not  penalize  a  PHA  in 
this  indicator  if  the  PHA  has  a  HUD 
waiver  which  extends  the  process  or  has 
reformulated  the  project  to  eliminate 
"phasing." 


one. 

PHMAPs 
initial  formi 
deveiopmer 
be  warrantc 
consultatioi 
residents  ai 
and  other  ir 
current  resc 
indicators  ii 
reasonable 
of  the  flexit 
capable  of  i 

The  Depa 
to  hold  this 
additional  i 
comment  ai 
in  receiving 
PHAs,  resic 
housing  ind 
interested  p 

The  ruler 
PHAs  and  i 
nationwide 
on  the  PHV 
CFR  part  IC 

Other  Matt( 

Emironmei 


Economic  1 


UMI 


Federal  Regster  /  Vol.  57.  No.  12  /  Friday.  January  17.  1992  /  Rules  and  Regulations  2187 


This  indicator  has  a  scoring  weight  of 
one. 

PHMAP  at  present  represents  an 
initial  formulation,  subject  to  continued 
development  and  modification  as  may 
be  warranted  by  experience  and 
consultation  between  HUD,  PHAs, 
residents  and  public  housing  industry 
and  other  interested  parties.  Given 
current  resources,  HUD  believes  the 
indicators  in  the  interim  rule  are 
reasonable  and  practical,  and  because 
of  the  flexibility  build  into  the  system, 
capable  of  achieving  optimal  efficiency. 

The  Department  deems  it  appropriate 
to  hold  this  material  out  for  an 
additional  period  for  public  review  and 
comment  and  is  particularly  interested 
in  receiving  further  comments  from 
PHAs,  residents,  resident  and  public 
housing  industry  groups  and  other 
interested  parties. 

The  rulemaking  procedure  will  give 
PHAs  and  any  o&er  interested  party 
nationwide  the  opportunity  to  comment 
on  the  PHMAP  in  accordance  with  24 
CFR  part  10. 

Other  Matters 

En  vironmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Economic  Impact 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  12291  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  rule  indicates  that  it  does 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  signiHcant 


economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
established  management  assessment 
criteria  for  PHAs.  HUD  does  not 
anticipate  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  since  the  rule  establishes 
management  assessment  criteria  which 
will  be  utilized  by  Field  Offices  for 
monitoring  purposes  and  the  provision 
of  technical  assistance  to  PHAs. 

This  rule  was  listed  as  Item  No.  1510 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  October  21, 
1991  (56  FR  53380,  53429),  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  e(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The  rule  is 
intended  to  promote  good  management 
practices  by  including,  in  HUD's 
relationship  with  PHAs,  continuing 
review  of  PHAs'  compliance  with 
already  existing  requirements.  In 
addition,  the  rule  carries  out,  as 
unobtrusively  as  possible,  a  Federal 
statutory  mandate.  The  rule  does  not 
create  any  new  significant  requirements 
of  its  own.  As  a  result,  the  rule  is  not 
subject  to  review  under  the  Order. 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order.  The  rule 
involves  requirements  for  management 
assessment  of  public  housing  agencies. 
Any  effect  on  the  family  would  likely  be 
indirect,  and  insignificant  To  the  extent 
families  in  public  housing  will  be 
affected,  the  impact  of  the  rule's 
requirements  is  expected  to  be  a 
positive  one. 

List  of  Subjecte  in  24  CFR  Part  901 

Public  housing,  reporting  and 
recordkeeping  requirements. 

Appendix  1 

Public  Housing  Management  Assessment 
Program  (PHMAP)  Certification 

DATE: — 

PHA:  


We  hereby  certify  that  as  of  the  above 

date,  the Housing  Authority 

reports  the  foUovving  indicators  under  the 
Public  Housing  Management  Assessment 
Program  (PHMAP)  to  be  true  and  accurate  for 
its  fiscal  year  ending : 

Indicator  itl:  Vacancy  Number  and 
Percentage 

Actual  vacancy  percent  for  the  reporting 
month  or  a  snapshot  picture  of  the  actual 
vacancy  percent  at  the  end  of  the  reporting 
month % 

Total  vacant  units 


Adjusted  vacancy  percent  for  the  reporting 
month  or  a  snapshot  picture  of  the  adjusted 
vacancy  percent  at  the  end  of  the  reporting 
month % 

Percent  reduction  of  actual  vacancies  over 
prior  3  years % 

Indicator  *3:  Rents  Uncollected 
Balance  of  rents  uncollected  as  a  percentage 
of  total  rents  to  be  collected — . % 

Indicator  #5;  Unit  Turnaround 

Average  number  of  calendar  days  for  vacant 
unit  to  be  prepared  for  re- 
rental X 

System  has  been  established  to  track  unit 
turnaround  N/A Y — _  N 

Indicator  #«•  Outstanding  Work  Orders 
Percent  of  emergency  items  corrected/abated 
within  24  hours- 


Percent  of  outstanding  work 

orders % 

Progress  has  been  demonstrated  over  the 

most  recent  3  year  period  at  reducing  the 
.  time  required  to  complete  maintenance 

work  orders  N/A Y N — _ 

Indicator  #71-  Annual  Inspection  and 
Condition  of  Units  and  Systems 

System  has  been  established  to  track 
inspection  and  repair  of  units  and  systems 

N/A Y N 

Percent  of  units  inspected  annually  using 

standards  that  were  at  least  equivalent  to  the 

Housing  Quality  Standards  (HQS)  N/A 

Y N 

Percent  of  units  meeting  HQS % 

Percent  of  emergency  items  corrected/abated 
within  24  hours * 

Average  number  of  days  to  bring  non- 
emergency maintenance  items  to 
HQS 

PHA  is  on  schedule,  according  to  its 
maintenance  plan,  to  correct  unit 
deficiencies  N/A Y N 

Major  systems  are  inspected  annually  N/ 
A Y N 

Average  number  of  days  to  correct  identified 
systems  deficiencies 

PHA  is  on  schedule,  according  to  its 
maintenance  plan,  to  correct  systems 
defects  N/A Y N 

Indicator  *li.  Resident  Initiatives 
Policies  have  been  adopted  and  procedures 
implemented  for 

•  Anti-drug  sU-ategy/security  N/A Y — 

N 

•  Resident  participation/management  N/ 
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•  Homeowncrship  opportunitiea  N/A 

Y N 

•  Economic  development/self-iufficiency  N/ 

Number  of  areas  at  which  PHA  has  been 
successful  in  significantly  improving 

conditions/activities 

Number  of  areas  at  which  PHA  shows 

minimal  activity  in.^. 

The  PHA  elects  to  use  either  the  annual 
average  or  annual  TAR  percent  (choose 

one  and  enter  at  right 

The  undersigned  further  certify  that,  to 
their  present  knowledge,  there  is  no  evidence 
to  indicate  seriously  deficient  performance 
that  casts  doubt  on  the  PHA's  capacity  to 
preserve  and  protect  its  public  housing 
developments  and  operate  them  in 
accordance  with  Federal  law  and  regulations. 
Aporopriatc  sanctions  for  intentional  false 
certification  will  be  imposed,  including 
suspension  or  debarment  of  the  signatories. 

Signed  by: 

Chairperson,  Board  of  Commissioners 


Date 
Attested  to  by: 

Executive  Director 


Date 

A  Board  Resolution  approving  this 
certification  is  required  and  shall  be  attached 
to  the  executed  certiRcation. 
Form  HUD-50072 

Accordingly,  subtitle  B  of  title  24  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  part  901,  to 
read  as  follows: 

PART  901— PUBLIC  HOUSING 
MANAGEMENT  ASSESSMENT 
PROGRAM 

Subpart  A— <Sen«ral  Provtaion* 

Sec. 

901.01  Purpose 

901.05  Definitioni, 

901.10  Indicators. 


int. 
irs. 

Qrm  Opcfiuon 


Subpart  B^Pioymii 

901.100    Data  collection. 

901.105    Computing  assessment  score. 

901.110    PHA  request  for  exclusion  or 

modification  of  an  indicator  or 

component 
901.115    PHA  score  and  status. 
901.120    Field  O^ice  functions. 
901.125    Regional  Administrator  functions. 
901.130    PHA  right  of  appeal. 
901.135    Incentives. 
901.140    Memorandum  of  Agreement. 
901.142    Removal  from  troubled  status  and 

troubled  with  respect  to  the  program 

under  section  14  status. 
901.145  Improvement  Plan. 
90L150    PHAs  troubled  with  respect  to  the 

program  under  section  14. 
901.155    PHMAP  public  record. 

Subpart  C^Substanttel  DafauR 

901.200    Substantial  default  by  a  PHA. 
901.205    Events  or  conditions  that  constitute 
substantial  default 


UMI 


901.210    Notice  and  resoonse. 
901.21S  Jnterventions. 
901.220    Contraction  and  funding. 
901.225    Receivership. 

Authority:  Sec.  6(j),  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437d(j));  sec.  502, 
National  Affordable  Housing  Act  (approved 
November  28. 1990,  Pub.  L.  101-625);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3S35{d)). 

Subpart  A— General  Provisions 

S  901.01    Purpose. 

(a)  This  part  establishes  the  Public 
Housing  Management  Assessment 
Program  (PHMAP)  that  provides  policies 
and  procedures  for  the  Department  to 
identify  public  housing  agency  (PHA) 
management  capabilities  and 
deficiencies,  recognize  high-performing 
PHAs,  designate  criteria  for  defining 
troubled  PHAs  and  PHAs  that  are 
troubled  with  respect  to  the  program 
under  section  14  (Public  Housing 
Modernization  Program),  and  improve 
the  management  practices  of  troubled 
PHAs  and  PHAs  that  are  troubled  with 
respect  to  the  program  under  section  14. 

(b)  PHMAP  will  allow  HUD  to  make 
more  effective  use  of  available  staff  for 
monitoring  overall  public  housing 
operations.  Appropriately,  limited 
monitoring  of  PHAs  with  good 
performance  records  will  enable  the 
Department,  particularly  at  the  Field 
Office  level,  to  focus  on  those  PHAs  that 
have  significant  operational  problems. 

(c)  PHMAP  provides  an  objective 
system  for  measuring  PHA  performance 
using  standard  criteria  for  all  PHAs  that 
will  enable  the  Department  and  PHAs  to 
compare  performance  of  PHAs.  At  the 
same  time.  PHMAP  provides  sufficient 
flexibility  in  evaluating  PHAs  to  ensure 
that  they  are  not  penalized  as  a  result  of 
circumstances  beyond  their  control. 

(d)  With  PHMAP.  the  Department  will 
be  able  to  identify  deficiencies  in  a 
PHA's  management  areas  and  take 
corrective  actions,  such  as  providing 
advice  and  guidance  in  specific  areas  of 
concern,  or  entering  into  a  Memorandum 
of  Agreement  with  a  troubled  PHA  and/ 
or  a  PHA  troubled  with  respect  to  the 
program  under  section  14.  to  focus  its 
improvement  efforts. 

(e)  PHMAP  will  be  used  by  the 
Department  to  provide  incentives  to 
high-performing  PHAs  and  encourage  all 
PHAs  to  achieve  high  performer 
designation.  High-performing  PHAs  are 
afforded  greater  flexibility  in  the 
operation  of  their  public  housing 
programs,  with  increased  responsibility 
and  authority  for  their  own  management 
decisions.  In  addition,  high-performing 
PHAs  will  receive  national  recognition 
by  the  Department. 


(f)  PHAs  can  utilize  this  assessment  to 
conduct  internal  audits  of  their 
operations  and  correct  identified 
deficiencies.  The  results  of  the 
assessment  can  be  utilized  by  a  PHA's 
Board  of  Commissioners  and  Executive 
Director,  resident  organizations,  and  the 
community  to  understand  more 
comprehensively  the  PHA's  operations. 

§901.05    Definitions. 

(a)  Action  taken  means  the  issuance 
of  a  work  order  to  correct  the  problem 
where  systems  are  involved. 

(b)  Actual  vacancy  rate  means  the 
percent  of  vacancies  after  excluding  the 
permitted  exemptions. 

(c)  Adjusted  vacancy  rate  means  the 
percent  of  vacancies  after  deducting 
units  included  in  a  fimded  on-schedule 
modernization  program. 

(d)  Annual  average  means  an  average 
computation  of  a  PHA's  immediate  past 
fiscal  year  for  applicable  indicators. 

(e)  Annual  vacancy  rate  means  the 
percent  or  number  of  vacancies,  after 
deducting: 

(1)  Vacant  units  that  HUD  has 
approved  for  demolition  or  dispostion; 

(2)  Vacant  units  in  which  resident 
property  has  been  abandoned,  but  only 
if  State  law  requires  the  property  to  be 
left  in  the  unit  for  some  period  of  time, 
and  only  for  the  period  stated  in  the  law; 

(3)  Vacant  units  that  have  sustained 
casualty  damage  and  are  being  held  off 
the  market  to  dlow  adjustment  of  the 
insurance  claim:  and, 

(4)  Units  that  are  occupied  by 
employees  of  the  PHA  and  non-dwelling 
units  that  are  utilized  for  resident 
services  or  are  imder  lease  to  a  non- 
dwellmg  tenant  in  the  normal  course  of 
project  operation. 

(f)  Assistant  Secretary  means  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  of  the  Department. 

(g)  Confirmatory  review  means  an  on- 
site  review  for  the  purposes  of  Field 
Office  verification  of  the  performance 
level  of  a  PHA  and  the  accuracy  of  the 
data  derived  fi"om  FieldOffice  files. 

(h)  Correct  means  to  improve 
performance  in  an  indicator  to  a  level  of 
grade  "C"  or  better. 

(i)  Current  dwelling  rent  charged 
refers  to  the  resident  dwelling  rent 
charges  reflected  in  the  monthly  rent 
roll(s).  and  excludes  retroactive  rent 
charges,  maintenance  charges,  excess 
utility  charges,  late  charges,  and  any 
other  charges  not  specifically  identified 
as  dwelling  rent. 

(j)  Cyclical  work  orders  refers  to  work 
orders  that  are  performed  on  a  seasonal 
basis,  or  in  accordance  with  warranty 
requirements,  or  as  part  of  a  preventive 
maintenance  program. 
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(k)  Deficiency  means  any  grade  below 
"C"  in  an  indicator. 

(1)  Demonstrates  progress  means  that 
the  time  required  to  complete  all  work 
orders  has  been  reduced  during  the  most 
recent  three  year  period. 

(m)  Department  or  HUD  means  the 
U.S.  Department  of  Housing  and  Urban 
Development. 

(n)  Emergency  means  physical  work 
items  that  pose  an  immediate  threat  to 
the  life,  health  and  safety  of  residents, 
or  that  are  related  to  fire  safety. 

(o)  Emergency  status  abated  means 
the  emergency  situation  was  abated 
within  24  hours  with  completion  of 
needed  repairs  and/or  replacements 
made  at  a  later  time. 

(p)  Formal  up-to-date  repayment 
agreement  means  a  signed  agreement 
between  a  PHA  and  a  resident  stating 
the  terms  and  amounts  that  a  resident  is 
repaying  monies  owed  to  a  PHA,  and 
the  resident  is  in  compliance  and 
current  with  the  terms  of  the  repayment 
agreement,  i.e.,  the  resident  is  remitting 
a  specified  amount  on  specific  dates 
with  no  lapse  in  remittance. 

(q)  HQS  means  Housing  Quality 
Standards  as  set  forth  at  24  CFR  882.109 
and  amended  by  the  Lead  Based  Paint 
regulation  at  24  CFR  part  35. 

(r)  Indicators  means  the  major 
categories  of  PHA  management 
functions  that  are  examined  under  this 
program  for  assessment  purposes.  The 
list  of  individual  indicators  and  the  way 
they  are  graded  is  provided  in  §  901.10. 
(s)  Monitoring  findings  mean  Hndings 
that  were  determined  as  a  result  of  an 
on-site  physical  inspection  and 
transmitted  in  writing  by  HUD  to  the 
PHA. 

(t)  PHA  means- a  public  housing 
agency. 

(u)  Rents  uncollected  means  unpaid 
resident  dwelling  rent  for  residents  in 
possession. 

(v)  Significant  finding  in  indicator 
[12],  development,  means  statutory, 
regulatory  or  health/safety  yiolations. 
(w)  Significant  monitoring  finding  in 
indicator  (2),  modernization,  component 
#5,  contract  administration,  means 
written  fmdings  based  on  the  monitoring 
reviews  as  recorded  by  the  Monitoring 
Checklist,  set  forth  in  Appendix  18  of 
the  CIAP  Handbook  7485.1,  as  revised, 
or  other  equivalent  review.  Significant 
findings  relate  to  any  question  under 
Sections  II.  III.  and  IV  which  received  a 
"no"  answer,  excluding  the  following: 
Section  II,  exclude  the  items  related  to 
the  use  of  Form  HUD-51915  and 
changing  the  current  threshold;  Section 
III,  exclude  item  related  to  changing  the 
current  threshold;  and  Section  IV, 
exclude  items  related  to  changing  the 
current  threshold,  notifying  Field  Office 


of  scheduled  final  inspection,  and 
submitting  required  settlement 
documents  to  the  Field  Office. 

(x)  Significant  monitoring  finding  in 
indicator  (2).  modernization,  component 
#4,  quality  of  physical  work,  means 
written  findings  based  on  the  monitoring 
reviews  as  recorded  by  the  Monitoring 
Checklist,  set  forth  in  Appendix  18  of 
the  CIAP  Handbook  7485.1.  as  revised, 
or  other  equivalent  review.  Significant 
findings  relate  to  any  question  under 
Section  I  which  received  a  "no"  answer, 
excluding  the  item  relating  to  keeping 
the  premises  free  from  accumulated 
waste  materials  caused  by  the 
contractor. 

(y)  Substantial  default  means  a  PHA 
is  determined  by  the  Department  to  be 
in  violation  of  statutory,  regulatory  or 
contractual  provisions  or  requirements, 
whether  or  not  these  violations  would 
constitute  a  substantial  default  or  a 
substantial  breach  under  explicit 
provisions  of  the  relevant  Annual 
Contributions  Contract  or  a 
Memorandum  of  Agreement. 

9901.10   Indicator*. 

(a)  Indicators  (1H7)  listed  in  this 
section  are  required  by  statute  to  be 
used  to  evaluate  the  management 
performance  of  PHAs.  Indicators  [6)-{12) 
listed  in  this  section  are  deemed  to  be 
appropriate  by  the  Department  to 
evaluate  the  management  performance 
of  PHAs. 

(b)  The  indicators  are  as  follows: 

(1)  Indicator  1,  Vacancy  Number  and 
.  Percentage.  The  number  and  percentage 
of  vacancies  within  an  agency's 
inventory,  including  the  progress  that  an 
agency  has  made  within  the  previous 
three  years  to  reduce  such  vacancies.  It 
will  be  acceptable  for  the  PHA  to  use 
the  vacancy  rate  or  number  of  vacant 
units  using  data  reported  on  the  Form 
HUD-51234.  Report  on  Occupancy.  At 
its  option,  a  PHA  may  construct  and  use 
an  actual  average  vacancy  rate  or 
average  number  of  vacant  units  using 
Rent  Roll  records  for  the  month  ending 
six  months  before  the  start  of  its  budget 
year.  This  indicator  is  given  a  weight  of 
x3.  Units  in  the  following  categories 
shall  not  be  included  in  this  calculation: 

(i)  Vacant  units  in  an  approved 
demolition  or  disposition  program; 

(ii)  Vacant  units  in  which  resident 
property  has  been  abandoned,  but  only 
if  State  law  requires  the  property  to  be 
left  in  the  unit  for  some  period  of  time, 
and  only  for  the  period  stated  in  the  law; 

(iii)  Vacant  imits  that  have  sustained 
casualty  damage,  but  only  until  the 
insurance  claim  is  adjusted;  and 

(iv)  Units  that  are  occupied  by 
employees  of  the  PHA  and  units  that  are 
utilized  for  resident  services. 


(v)  Grade  A:  An  actual  vacancy 
percentage  of  1%  or  less. 

(vi)  Grade  B:  A  vacancy  percentage  of 
greater  than  1%  and  less  than  or  equal  to 
2%,  or  the  PHA  has  an  equivalent  of 
three  or  fewer  vacant  units. 

(vii)  Grade  C:  The  PHA  is  in  one  of 
the  following  categories: 

(A)  A  vacancy  percentage  of  greater 
than  2%  and  less  than  or  equal  to  3%,  or 
the  PHA  has  an  equivalent  of  four  or 
five  vacant  units;  or 

(B)  An  adjusted  vacancy  percentage 
of  3%  or  less  after  permitted  adjusting 
for  funded  on-schedule  modernization; 
or 

(C)  The  PHA  has  reduced  actual  ^ 
vacancies  over  the  past  three  years  by 

at  least  30%. 

(viii)  Grade  D:  The  PHA  is  in  one  of 
the  following  categories: 

(A)  A  vacancy  percentage  of  greater 
than  3%  and  less  than  or  equal  to  6%;  or 

(B)  An  adjusted  vacancy  percentage 
of  greater  than  3%  and  less  than  or  equal 
to  5%  after  permitted  adjusting  for 
funded  on-schedule  modernization;  or 

(C)  The  PHA  has  reduced  actual 
vacancies  over  the  past  three  years  by 
at  least  10%. 

(ix)  Grade  E:  The  PHA  is  in  one  of  the 
following  categories: 

(A)  A  vacancy  percentage  of  greater 
than  6%  and  less  than  or  equal  to  8%;  or 

(B)  An  adjusted  vacancy  percentage 
of  less  than  or  equal  to  7%  after 
permitted  adjusting  for  funded  on- 
schedule  modernization;  or 

(C)  The  PHA  has  reduced  actual 
vacancies  over  the  past  three  years. 

(x)  Grade  F:  The  PHA  is  in  one  of  the 
following  categories: 

(A)  An  actual  vacancy  percentage  of 
greater  than  8%;  or 

(B)  An  adjusted  vacancy  percentage 
of  greater  than  7%  after  permitted 
adjusting  for  funded  on-schedule 
modernization  and  the  PHA  has  not 
reduced  actual  vacancies  over  the  past 
three  years. 

(2)  Indicator  2,  Modernization.  The 
amount  and  percentage  of  funds 
obligated  to  public  housing  agencies 
under  section  14  which  remain 
unexpended  after  three  years;  and  the 
management  of  the  program  under 
section  14  for  the  modernization  and 
rehabilitation  of  public  housing  units 
and  developments.  This  indicator  has  a 
weight  of  x2. 

(i)  Component  #1— Unexpended 
Funds  Over  Three  Years  Old.  This 
component  has  a  weight  of  x2. 

(A)  Grade  A:  The  KIA  has  no 
unexpended  funds  over  three  years  old 
or  if  the  PHA  has  unexpended  funds 
over  three  years  old,  the  PHA  can 
demonstrate  that  the  approved  original 
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or  revised  project  implementation 
8chedule(s)  gives  the  PHA  longer  than 
three  years,  or  there  are  valid  reasons 
outside  of  the  PHA's  control  for  the 
unexpended  funds,  such  as  litigation, 
HUD  or  other  institutional  delay, 
extended  labor  strikes,  or  extended 
material  shortages. 

(B)  Grade  F;  The  PliA  has 
unexpended  funds  over  three  years  old. ' 
but  cannot  demonstrate  that  the 
approved  original  or  revised  project 
implementation  schedule(s)  gives  the 
PHA  longer  than  three  years  or  that 
there  are  valid  reasons  outside  of  the 
PHA's  control  for  the  unexpended  funds. 

(ii)  Component  #2 — Timeliness  of 
Fund  Obligation.  This  component  has  a 
weight  of  xl. 

(A)  Grade  A:  For  any  obligation 
deadline  dates  occurring  in  the 
preceding  Federal  Fiscal  Year,  the  PHA 
has  obligated  100%  of  its  funds  by  the 
obligation  dates  in  its  approved  original 
project  implementation  schedules  or 
approved  revised  schedule(8)  where 
time  extensions  were  granted  for  valid 
reasons  outside  of  the  PHA's  control, 
such  as  litigation,  HUD  or  other 
institutional  delay,  extended  labor 
strikes,  extended  material  shortages,  or 
need  to  use  leftover  funds. 

(B)  Grade  F:  For  any  obligation 
deadline  dates  occurring  in  the 
preceding  Federal  Fiscal  Year,  the  PHA 
has  obligated  less  than  100%  of  its 
approved  funds  by  the  obligation  dates 
in  its  approved  project  implementation 
schedules  or  approved  revised 
schedules,  or  received  approval  for  time 
extensions  due  to  reasons  within  the 
PHA's  control,  or  has  continued  to 
obligate  funds  after  the  latest  approved 
obligation  deadline  date. 

(iii)  Component  #3 — Contract 
Administration.  This  component  has  a 
weight  of  xl. 

(A)  Grade  A:  Based  on  HUD's  on-site 
physical  inspection(8]  performed  within 
the  preceding  12  months  or,  where  no 
on-site  physical  inspections  were 
performed  within  the  preceding  12 
months,  based  on  HUD's  latest  on-site 
physical  inspection,  there  are  no 
signincant  monitoring  findings  related  to 
contract  administration. 

(B)  Grade  B:  Based  on  HUD's  on-site 
physical  inspection(9]  performed  within 
the  preceding  12  months  or,  where  no 
on-site  physical  inspections  were 
performed  within  the  preceding  12 
months,  based  on  HUD's  latest  on-site 
physical  inspection,  there  eire  no  more 
than  two  significant  monitoring  findings 
related  to  contract  administration  and 
the  PHA  has  corrected  or  is  in  the 
process  of  correctiiig  those  monitoring 
findings  related  to  contract 
administration. 
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(C)  Grade  C:  Based  on  HUD's  on-site 
physical  inspectionts)  performed  within 
the  preceding  12  months  or,  where  no 
on-site  physical  inspections  were 
performed  within  the  preceding  12 
months,  based  on  HUD's  latest  on-site 
physical  inspection,  there  are  no  more 
than  four  significant  monitoring  findings 
related  to  contract  administration  and 
the  PHA  has  corrected  or  is  in  the 
process  of  correcting  those  significant 
monitoring  findings  related  to  contract 
administration. 

(D)  Grade  D:  Based  on  HUD's  on-site 
physical  inspectionts)  performed  within 
the  preceding  12  months  or,  where  no 
on-site  physical  inspections  were 
performed  within  the  preceding  12 
months,  based  on  HUD's  latest  on-site 
physical  inspection,  there  are  no  more 
than  six  significant  monitoring  findings 
related  to  contract  administration  and 
the  PHA  has  corrected  or  is  in  the 
process  of  correcting  those  significant 
monitoring  findings  related  to  contract 
administration. 

(E)  Grade  E:  Based  on  HUD's  on-site 
physical  inspection(8)  performed  within 
the  preceding  12  months  or,  where  no 
on-site  physical  inspections  were 
performed  within  the  preceding  12 
months,  based  on  HUD's  latest  on-site 
physical  inspection,  there  are  more  than 
six  significant  monitoring  findings 
related  to  contract  administration  and 
the  PHA  has  corrected  or  in  the  process 
of  correcting  those  significant 
monitoring  findings  related  to  contract 
administration. 

(F)  Grade  F:  Based  on  HUD's  on-site 
physical  inspectionfs]  performed  within 
the  preceding  12  months  or,  where  no 
on-site  physical  inspections  were 
performed  within  the  preceding  12 
months,  based  on  HUD's  latest  on-site 
physical  inspection,  and  actions  to 
correct  significant  monitoring  findings 
related  to  contract  administration  have 
not  resulted  in  progress  toward 
correction. 

(iv)  Component  #4 — Quality  of 
Physical  Work.  This  component  has  a 
weight  of  x3. 

(A)  Grade  A:  Based  on  HUD's  latest 
on-site  physical  inspection(s)  performed 
v,?ithin  the  preceding  12  months  or, 
where  no  on*site  physical  inspections 
were  performed  within  the  preceding  12 
months,  based  on  HUD's  latest  on-site 
physical  inspection,  the  PHA  is  carrying 
out  the  physical  work  in  accordance 
with  the  HUD-approved  plans  and 
specifications  or  within  the  limits  of  the 
HUD-established  threshold  for  contract 
modifications,  and  there  are  no 
significant  monitoring  findings  related  to 
the  quality  of  physical  woric  or 
inspections. 


(B)  Grade  B:  Based  on  HUD's  latest 
on-site  physical  inspection(s)  performed 
within  the  preceding  12  months  or, 
where  no  on-site  physical  inspections 
were  performed  within  the  preceding  12 
months,  based  on  HUD's  latest  on-site 
physical  inspection,  the  PHA  is  carrying 
out  the  physical  wori(  in  accordance 
with  the  HUD-approved  plans  and 
specifications  or  within  the  limits  of  the 
HUD-established  threshold  for  contract 
modifications,  and  there  are  no  more 
than  two  significant  monitoring  findings 
related  to  the  quality  of  physical  work 
or  inspections,  and  the  PHA  has 
corrected  or  is  in  the  process  of 
correcting  those  significant  monitoring 
findings  related  to  the  quality  of 
physical  work  or  inspections. 

(C)  Grade  C:  Based  on  HUD's  latest 
on-site  physical  inspection(s]  performed 
within  the  preceding  12  months  or, 
where  no  on-site  physical  inspections 
were  performed  within  the  preceding  12 
months,  based  on  HUD's  latest  on-site 
physical  inspection,  the  PHA  is  carrying 
out  the  physical  work  in  accordance 
with  the  HUD-approved  plans  and 
specifications  or  within  the  limits  of  the 
HUD-established  threshold  for  contract 
modifications,  and  there  are  no  niore 
than  four  significant  monitoring  findings 
related  to  the  quality  of  physical  work 
or  inspections,  and  the  PHA  has 
corrected  or  is  in  the  process  of 
correcting  those  significant  monitoring 
-findings  related  to  the  quality  of 
physical  work  or  inspections. 

(D)  Grade  D:  Based  on  HUD's  latest 
on-site  physical  inspection(s)  performed 
within  the  (veceding  12  months  or, 
where  no  on-site  physical  inspections 
were  performed  within  the  preceding  12 
months,  based  on  HUD's  latest  on-site 
physical  inspection,  the  PHA  is  carrying 
out  the  physical  work  in  accordance 
vilh  the  HUD-approved  plans  and 
specifications  or  within  the  limits  of  the 
HUD-established  threshold  for  contract 
modifications,  and  there  are  no  more 
than  six  significant  monitoring  findings 
related  to  the  quality  of  physical  work 
or  inspections,  and  the  PHA  has 
corrected  or  is  in  the  process  of 
correcting  those  significant  monitoring 
findings  related  to  the  quality  of 
physical  work  or  inspections. 

(E)  Grade  E:  Based  on  HUD's  latest 
on-site  physical  inspection(s)  performed 
within  the  preceding  12  months  or, 
where  no  on-site  physical  inspections 
were  performed  within  the  preceding  12 
months,  based  on  HUD's  latest  on-site 
physical  inspection,  the  PHA  is  carrjring 
out  the  physical  work  in  accordance 
with  the  HUD-approved  plans  and 
specifications  or  within  the  limits  of  the 
HUD-established  threshold  for  contract 
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modifications,  and  there  are  more  than 
six  significant  monitoring  Hndings 
related  to  the  quality  of  physical  work 
or  inspections,  and  the  PHA  has 
corrected  or  is  in  the  process  of 
correcting  those  signiHcant  monitoring 
findings  related  to  the  quality  of 
physical  work  or  inspections. 

(F)  Grade  F:  Based  on  HUD's  latest 
on-site  physical  inspectionfs)  performed 
within  the  preceding  12  months  or, 
where  no  on-site  physical  inspections 
were  performed  within  the  preceding  12 
months,  based  on  HUD's  latest  on-site 
physical  inspection,  the  PHA  is  not 
carrying  out  the  physical  work  in 
accordance  with  the  HUD-approved 
plans  and  specifications  or  within  the 
limits  of  the  HUD-established  threshold 
for  contract  modifications,  or  any 
actions  to  correct  signiHcant  monitoring 
findings  related  to  the  quality  of 
physical  work  or  inspections  have  not 
resulted  in  progress  toward  correction. 

(v)  Component  #5 — Budget  Controls. 
This  component  has  a  weight  of  xl. 

(A)  Grade  A:  The  PHA  has  expended 
modernization  funds  only  on  work  items 
in  the  latest  HUD-approved  budgets  or 
within  the  limits  of  the  HUD-established 
threshold  for  budget  revision  or  where 
the  PHA  has  expended  modernization 
funds  on  work  items  other  than  those  in 
the  latest  HUD-approved  budgets  or 
above  the  limits  of  the  HUD-established 
threshold  for  budget  revisions,  the  PHA 
obtained  prior  HUD  approval. 

(B)  Grade  F:  The  PHA  has  expended 
modernization  funds  on  work  items 
other  than  those  in  the  latest  HUD- 
approved  budgets,  or  above  the  limits  of 
the  HUD-established  threshold  for 
budget  revision,  or  without  getting  prior 
HUD  approval. 

(3)  Indicators,  Rents  Uncollected.  The 
balance  of  rents  uncollected  as  a 
percentage  of  total  rents  to  be  collected. 
This  indicator  has  a, weight  of  x3. 

(i)  Grade  A:  The  balance  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  less  than  or  equal  to  2%  of  total 
rents  to  be  collected. 

(ii)  Grade  B:  The  balance  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  greater  than  2%  and  less  than  or 
equal  to  4%  of  the  total  rents  to  be 
collected. 

(iii)  Grade  C:  The  balance  of  rents 
uncollected  in  the  immediate  past  Hscal 
year  is  greater  than  4%  and  less  than  or 
equal  to  6%  of  the  total  rents  to  be 
collected. 

(iv)  Grade  D:  The  balance  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  greater  than  6%  and  less  than  or 
equal  to  6%  of  the  total  rents  to  be 
collected. 

(v)  Grade  E:  The  balance  of  rents 
uncollected  in  .the  immediate  past  fiscal 


year  is  greater  than  8%  and  less  than  or 
equal  to  10%  of  the  total  rents  to  be 
collected. 

(vi)  Grade  F:  The  balance  of  rents 
uncollected  in  the  immediate  past  fiscal 
year  is  greater  than  10%  of  the  total 
rents  to  be  collected. 

(4)  Indicator  4,  Energy  Consumption. 
The  annual  energy  consumption.  This 
indicator  has  a  weight  of  xl. 

(i)  Grade  A:  Annual  energy 
consumption,  as  compared  to  the 
average  of  the  three  years'  rolling  base 
consumption,  that  has  been  adjusted  for 
variances  in  heating  degree  days  (HDD) 
has  not  increased. 

(ii)  Grade  B:  Ajmual  energy 
consumption,  as  compared  to  the 
average  of  the  three  years'  rolling  base 
consumption,  that  has  been  adjusted  for 
variance  in  heating  degree  days  (HDD) 
has  not  increased  by  more  than  3%. 

(iii)  Grade  C:  Annual  energy 
consumption,  as  compared  to  the 
average  of  the  three  years'  rolling  base 
consumption,  that  has  been  adjusted  for 
variance  in  heating  degree  days  (HDD) 
has  increased  by  greater  than  3%  and 
less  than  or  equal  to  5%. 

(iv)  Grade  D:  Annual  energy 
consumption,  as  compared  to  the 
average  of  the  three  years'  rolling  base 
consumption,  that  has  been  adjusted  for 
variance  in  heating  degree  days  (HDD) 
has  increased  by  greater  than  5%  and 
less  than  or  equal  to  7%. 

(v)  Grade  E:  Annual  energy 
consimiption,  as  compared  to  the 
average  of  the  three  years'  rolling  base 
consumption,  that  has  been  adjusted  for 
variance  in  heating  degree  days  (HDD) 
has  increased  by  greater  than  7%  and 
less  than  or  equal  to  9%. 
'  (vi)  Grade  F:  Aimual  energy 
consumption,  as  compared  to  the 
average  of  the  three  years'  rolling  base 
consumption,  that  has  been  adjusted  for 
variances  in  heating  degree  days  (HDD) 
has  increased  by  more  than  9%. 

(5)  Indicators,  Unit  Turnaround.  The 
average  period  of  time  that  an  agency 
requires  to  repair  and  turnaround  vacant 
units.  This  indicator  has  a  weight  of  x2. 
Vacant  units  in  the  following  categories 
should  not  be  included  in  this 
calculation: 

(i)  Units  in  on-schedule  CIAP  (only) 
programs; 

(ii)  Units  that  HUD  has  approved  for 
demolition  or  disposition; 

(iii)  Units  in  which  resident  property 
has  been  abandoned,  but  only  if  State 
law  requires  the  property  to  be  left  in 
the  unit  for  some  period  of  time,  and 
only  for  the  period  stated  in  the  law;  and 

(iv)  Units  that  have  sustained  casualty 
damage,  but  only  until  the  insurance 
claim  is  adjusted. 


(v)  Grade  A:  The  PHA  has  established 
a  system  to  track  the  duration  of 
vacancies;  and  the  average  number  of 
calendar  days  for  vacant  units  to  be 
prepared  for  re-rental  and  for  a  new   ,- 
lease  to  take  effect  during  the  PHA's 
immediate  past  fiscal  year,  is  less  than 
or  equal  to  20  calendar  days. 

(vi)  Grade  B:  The  PHA  has  established 
a  system  to  track  the  duration  of 
vacancies;  and  the  average  number  of 
calendar  days  for  vacant  units  to  be 
prepared  for  re-rental  and  for  a  new 
lease  to  take  effect,  during  the  PHA's 
immediate  past  fiscal  year,  is  greats 
than  20  calendar  days  and  less  than  or 
equal  to  25  calendar  days. 

(vii)  Grade  C  The  PHA  has 
established  a  system  to  track  the 
duration  of  vacancies;  and  the  average 
number  of  calendar  days  for  vacant 
units  to  be  prepared  for  re-rental  and  for 
a  new  lease  to  take  effect,  during  the 
PHA's  immediate  past  fiscal  year,  is 
greater  than  25  calendar  days  and  less 
than  or  equal  to  30  calendar  days. 

(viii)  Grade  D:  The  PHA  has 
established  a  system  to  track  the 
duration  of  vacancies;  and  the  average 
number  of  calendar  days  for  vacant 
units  to  be  prepared  for  re-rental  and  for 
a  new  lease  to  take  effect,  during  the 
PHA's  immediate  past  fiscal  year,  is 
greater  than  30  calendar  days  and  less 
than  or  equal  to  40  calendar  days. 

(ix)  Grade  E:  The  PHA  has 
established  a  system  to  track  the 
duration  of  vacancies;  and  the  average 
number  of  calendar  days  for  vacant 
units  to  be  prepared  for  re-rental  and  for 
a  new  lease  to  take  effect,  during  the 
PHA's  immediate  past  fiscal  year,  is 
greater  than  40  calendar  days  and  less 
than  or  equal  to  50  calendar  days. 

(x)  Grade/F:  The  PHA  has  not 
established  a  system  to  track  the 
duration  of  vacancies;  or  the  average 
number  of  calendar  days  for  vacant 
units  to  be  prepared  for  re-rental  and  for 
a  new  lease  to  take  effect,  during  the 
PHA's  immediate  past  fiscal  year,  is 
more  than  50  calendar  days. 

(6)  Indicator  6,  Outstanding  Work 
Orders.  The  proportion  of  maintenance 
work  orders  outstanding,  including  any 
progress  that  an  agency  has  made 
during  the  preceding  3  years  to  reduce 
the  period  of  time  required  to  complete 
maintenance  work  orders.  This  indicator 
has  a  weight  of  xl. 

(i)  Grade  A:  At  least  99%  of 
emergency  items  were  corrected  within 
24  hours  or  emergency  status  was 
abated,  and  the  number  of  non- 
emergency work  orders  outstanding  at 
the  end  of  the  PHA's  immediate  past 
fiscal  year  does  not  exceed  4%  of  the 
total  number  of  work  orders  received 
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during  the  immediate  past  fiscal  year, 
excluding  cyclical  work  orders. 

(ii)  Grade  B:  At  least  97%  of 
emergency  items  were  corrected  within 
24  hours  or  emergency  status  was 
abated,  and  the  number  of  non- 
emergency work  orders  outstanding  at 
the  end  of  the  PHA's  immediate  past 
fiscal  year  is  greater  than  4%  and  less 
than  or  equal  to  6%  of  the  total  number 
of  work  orders  received  during  the 
immediate  past  fiscal  year,  excluding 
cyclical  work  orders. 

(iii)  Grade  C:  The  PHA  is  in  one  of  the 
following  categories: 

(A)  At  least  95%  of  emergency  items 
were  corrected  within  24  hours  or 
emergency  status  was  abated  and  the 
number  of  non-emergency  work  orders 
outstanding  at  the  end  of  the  PHA's 
immediate  past  fiscal  year  is  greater 
than  6%  and  less  than  or  equal  to  8%  of 
the  total  number  of  work  orders 
received  during  the  immediate  past 
fiscal  year,  excluding  cyclical  work 
orders;  or 

(B)  At  least  95%  of  emergency  items 
were  corrected  within  24  hours  or 
emergency  status  was  abated,  and  the 
number  of  non-emergency  work  orders 
outstanding  at  the  end  of  the  PHA's 
immediate  past  fiscal  year  is  greater 
than  8%  and  less  than  or  equal  to  10%  of 
the  total  number  of  work  orders 
received  during  the  immediate  past 
fiscal  year,  excluding  cyclical  work 
orders,  and  the  PHA  demonstrates 
progress  over  the  most  recent  three  year 
period  in  which  the  time  required  to 
complete  maintenance  work  orders  has 
been  reduced. 

(iv)  Grade  D:  The  PHA  is  in  one  of  the 
following  categories: 

(A)  At  least  95%  of  emergency  items 
were  corrected  within  24  hours  or 
emergency  status  was  abated,  and  the 
number  of  non-emergency  work  orders 
outstanding  at  the  end  of  the  PHA's 
immediate  past  fiscal  year  is  greater 
than  8%  and  less  than  or  equal  to  10%  of 
the  total  number  of  work  orders 
received  during  the  immediate  past 
fiscal  year,  excluding  cyclical  work 
orders:  or 

(B)  At  least  95%  of  emergency  items 
were  corrected  within  24  hours  or 
emergency  status  was  abated,  and  the 
number  of  non-emergency  work  orders 
outstanding  at  the  end  of  the  PHA's 
immediate  past  fiscal  year  is  greater 
than  10%  and  less  than  or  equal  to  12% 
of  the  total  number  of  work  orders 
received  during  the  immediate  past 
fiscal  year,  excluding  cyclical  work 
orders,  and  the  PHA  demonstrates 
progress  over  the  most  recent  three 
years  period  in  which  the  time  required 
to  complete  maintenance  work  orders 
has  been  reduced. 


UMI 


(v)  Grade  E:  The  PHA  is  in  one  of  the 
following  categories: 

(A)  At  least  95%  of  emergency  items 
were  corrected  within  24  hours  or 
emergency  status  was  abated,  and  the 
number  of  non-emergency  work  orders 
outstanding  at  the  end  of  the  PHA's 
immediate  past  fiscal  year  is  greater 
than  10%  and  less  than  or  equal  to  12% 
of  the  total  number  of  work  orders 
received  during  the  immediate  past 
fiscal  year,  excluding  cyclical  work 
orders:  or 

(B)  At  least  95%  of  emergency  items 
were  corrected  within  24  hours  or 
emergency  status  was  abated,  and  the 
number  of  non-emergency  work  orders 
outstanding  at  the  end  of  the  PHA's 
immediate  past  fiscal  year  exceeds  12% 
of  the  total  number  of  work  orders 
received  during  the  ixiunediate  past 
fiscal  year,  excluding  cyclical  work 
orders,  and  the  PHA  has  demonstrated 
progress  over  the  most  recent  three  year 
period  in  which  the  time  required  to 
complete  maintenance  work  orders  has 
been  reduced. 

(vi)  Grade  F:  Less  than  95%  of 
emergency  items  were  corrected  within 
24  hours  of  emergency  status  was  not 
abated,  or  the  number  of  non-emergency 
work  orders  outstanding  at  the  end  of 
the  PHA's  immediate  past  fiscal  year 
exceeds  12%  of  the  total  number  of  work 
orders  received  during  the  immediate 
past  fiscal  year,  excluding  cyclical  work 
orders,  or  the  PHA  has  not 
demonstrated  progress  over  the  most 
recent  three  year  period  in  which  the 
time  required  to  complete  maintenance 
work  orders  has  been  reduced. 

(7)  Indicator  7,  Annual  Inspection  and 
Condition  of  Units  and  Systems.  The 
percentage  of  units  that  an  agency  fails 
to  inspect  to  ascertain  maintenance  or 
modernization  needs  within  such  period 
of  time  as  the  Department  deems 
appropriate  and  the  percentage  of 
systems,  for  the  purposes  of  preventive 
maintenance,  that  an  agency  fails  to 
inspect  on  an  annual  basis.  This 
indicator  has  a  weight  of  x3.  Units  in 
funded  on-schedule  section  14 
modernization  programs  and  units  that 
HUD  has  approved  for  demolition  or 
disposition  are  not  included  in  this 
calculation. 

(i)  Component  #1— System  to  track 
inspection  and  repair  of  units  and 
systems.  This  component  has  a  weight 
ofxl. 

(A)  Grade  A:  The  PHA  has 
established  a  system  to  track  inspection 
and  repair  of  units  and  systems. 

(B)  Grade  F:  The  PHA  has  not 
established  a  system  to  track  inspection 
and  repair  of  units  and  systems. 


(ii)  Component  #2— Annual 
inspection  of  units.  This  component  has 
a  weight  of  xl. 

(A)  Grade  A:  The  PHA  inspected  100% 
of  units  in  the  immediate  past  fiscal 
year,  using  standards  that  were  at  least 
equivalent  to  the  Housing  Quality 
Standards  (HQS). 

(B)  Grade  B:  The  PHA  inspected  at 
least  97%  and  less  than  100%  of  units  in 
the  immediate  past  fiscal  year,  using 
standards  that  wjere  at  least  equivalent 
to  HQS. 

(C)  Grade  C:  The  PHA  inspected  at 
least  95%  and  less  than  97%  of  units  in 
the  immediate  past  fiscal  year,  using 
standards  that  were  at  least  equivalent 
to  HQS. 

(D)  Grade  D:  The  PHA  inspected  at 
least  93%  and  less  than  95%  of  units  in 
the  immediate  past  fiscal  year,  using 
standards  that  were  at  least  equivalent 
to  HQS. 

(E)  Grade  E:  The  PHA  inspected  at 
least  90%  and  less  than  93%  of  units  in 
the  immediate  past  fiscal  year,  using 
standards  that  were  at  least  equivalent 
to  HQS. 

(F)  Grade  F:  The  PHA  inspected  fewer 
than  90%  of  units  in  the  immediate  past 
fiscal  year,  using  standards  that  were  at 
least  equivalent  to  HQS. 

(iii)  Component  #3— Correction  of 
unit  deficiencies.  This  component  has  a 
weight  of  x3. 

(A)  Grade  A:  All  units  met  the  HQS 
standards  at  the  time  of  inspection,  or  of 
those  units  not  meeting  HQS  or  its 
equivalent  at  the  time  of  inspection,  at 
least  99%  of  emergency  items  were 
corrected  within  24  hours  or  the 
emergency  status  was  abated,  and  all 
other  unit  deficiencies  were  corrected 
within  an  average  of,  at  most,  25 
calendar  days  to  meet  inspection 
standards  that  were  at  least  equivalent 
to  HQS.  and  the  PHA  is  on  schedule  at 
the  end  of  its  immediate  past  fiscal  year, 
according  to  its  maintenance  plan,  in 
correcting  specific  unit  deficiencies. 

(B)  Grade  B:  Of  those  units  not 
meeting  HQS  or  its  equivalent  at  the 
time  of  the  inspection,  at  least  97%  and 
less  than  99%  of  emergency  items  were 
corrected  within  24  hours  or  the 
emergency  status  was  abated,  and  all 
other  unit  deficiencies  were  corrected 
within  an  average  of  greater  than  25 
calendar  days  and  less  than  or  equal  to  • 
30  calendar  days  to  meet  inspection 
standards  that  were  at  least  equivalent 
to  HQS.  and  the  PHA  is  on  schedule  at 
the  end  of  its  immediate  past  fiscal  year, 
according  to  its  maintenance  plan,  in 
correcting  specific  until  deficiencies. 

(C)  Grade  C:  Of  those  units  not 
meeting  HQS  or  its  equivalent,  at  the 
time  of  the  inspection,  at  least  95%  and 
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Kss  than  97%  of  emergency  items  were 
cwrected  within  24  hours  or  the 
emergency  status  was  abated,  and  all 
other  unit  deficiencies  were  corrected 
within  an  average  of  greater  than  30 
calendar  days  and  less  than  or  equal  to 
40  calendar  days  to  meet  inspection 
standards  that  were  at  least  equivalent 
to  HQS,  and  the  PHA  is  on  schedule  at 
the  end  of  its  immediate  past  fiscal  year, 
according  to  its  maintenance  plan,  in 
correcting  specific  unit  deficiencies. 

(D)  Grade  D:  Of  those  units  not 
meeting  HQS  or  its  equivalent  at  the 
time  of  the  inspection,  at  least  95%  and 
less  than  97%  of  emergency  items  were 
corrected  within  24  hours  or  the 
emergency  status  was  abated,  and  all 
other  unit  deficiencies  were  corrected 
within  an  average  of  greater  than  40 
calendar  days  and  less  than  or  equal  to 
50  calendar  days  to  meet  inspection 
standards  that  were  at  least  equivalent 
to  HQS,  and  the  PHA  is  on  schedule  at 
the  end  of  its  immediate  past  fiscal  year, 
according  to  its  maintenance  plan,  in 
correcting  specific  unit  deficiencies. 

(E)  Grade  E:  Of  those  units  not 
meeting  HQS  or  its  equivalent  at  the 
time  of  the  inspection,  at  least  95%  and 
less  than  97%  of  emergency  items  were 
corrected  within  24  hours  or  the 
emergency  status  was  abated,  and  all 
maintenance  deficiencies  were 
corrected  within  an  average  of  greater 
than  50  calendar  days  and  less  than  or 
equal  to  60  calendar  days  to  meet 
inspection  standards  that  were  at  least 
equivalent  to  HQS.  and  the  PHA  is  on 
schedule  at  the  end  of  its  immediate 
past  fiscal  year,  according  to  its 
maintenance  plan,  to  correct  unit 
deficiencies. 

(F)  Grade  F:  Of  those  units  not 
meeting  HQS  or  its  equivalent  at  the 
time  of  inspection,  fewer  than  95%  of 
emergency  items  were  corrected  within 
24  hours,  or  emergency  status  was  not 
abated,  or  all  maintenance  deficiencies 
were  corrected  within  an  average  of 
greater  than  60  calendar  days  to  meet 
inspection  standards  that  were  at  least 
equivalent  to  HQS,  or  the  PHA  is  not  on 
schedule  at  the  end  of  its  immediate 
past  fiscal  year,  according  to  its 
maintenance  plan,  to  correct  unit 
defects,  or  the  PHA  inspected  fewer 
than  90%  of  units  in  the  immediate  past 
fiscal  year,  using  standards  that  were  at 
least  equivalent  to  HQS. 

(iv)  Component  #4— inspection  and 
repair  of  systems.  This  component  has  a 
weight  of  x3. 

(A)  Grade  A:  The  PHA  annually 
inspected  major  systems  to  identU^ 
required  maintenance  and  action  was 
taken  to  correct  identified  system 
defects  within  an  average  of  less  than  or 
equal  to  25  calendar  days  and  the  PHA 


is  on  schedule  at  the  end  of  the 
immediate  past  fiscal  year,  according  to 
its  maintenance  plan,  to  correct  systems 
defects. 

(B)  Grade  B:  The  PHA  annually 
inspected  major  systems  to  identify 
required  maintenance  and  action  was 
taken  to  correct  identified  system 
defects  within  an  average  of  greater 
than  25  calendar  days  and  less  than  or 
equal  to  30  calendar  days,  and  the  PHA 
is  on  schedule  at  the  end  of  the 
immediate  past  fiscal  year,  according  to 
its  maintenance  plan,  to  correct  systems 
defects. 

(C)  Grade  C:  The  PFtA  annually 
inspected  major  systems  to  identify 
required  maintenance  and  action  was 
taken  to  correct  identified  system 
defects  within  an  average  of  greater 
than  30  calendar  days  and  less  than  or 
equal  to  40  calendar  days,  and  the  PHA 
is  on  schedule  at  the  end  of  the 
immediate  past  fiscal  year,  according  to 
its  maintenance  plan,  to  correct  systems 
defects. 

(D)  Grade  D:  The  PHA  annually 
inspected  major  systems  to  identify 
required  maintenance  and  action  was 
taken  to  correct  identified  system 
defects  within  an  average  of  greater 
than  40  calendar  days  and  less  than  or 
equal  to  50  calendar  days,  and  the  PHA 
is  on  schedule  at  the  end  of  the 
immediate  past  fiscal  year,  according  to 
its  maintenance  plan,  to  correct  systems 
defects. 

(E)  Grade  E:  The  PHA  annually 
inspected  major  systems  to  identify 
required  maintenance  and  action  was 
taken  to  correct  identified  system 
defects  within  an  average  of  greater 
than  50  calendar  days  and  less  than  or 
equal  to  60  calendar  days,  and  the  PHA 
is  on  schedule  at  the  end  of  the 
immediate  past  fiscal  year,  according  to 
its  maintenance  plan,  to  correct  systems 
defects. 

(F)  Grade  F:  The  PHA  did  not 
annually  inspect  major  systems,  or 
system  defects  were  corrected  within  an 
average  of  greater  than  60  calendar 
days,  or  the  PHA  is  not  on  schedule  at 
the  end  of  the  immediate  past  fiscal 
year,  according  to  its  maintenance  plan, 
to  correct  systems  defects. 

[8]  Indicators.  Tenants  Accounts 
Receivable.  The  percentage  of  monies 
owed  to  a  PHA  by  residents  in 
possession.  This  indicator  has  a  weight 
ofxl. 

(i)  Grade  A:  Tenants  accounts 
receivable  for  tenants  in  possession, 
excluding  amounts  covered  by  formal 
up-to-date  repayment  agreements,  is  5% 
or  less  of  total  tenant  charges  for  the 
reporting  period. 

(ii)  Grade  C:  Tenants  accounts 
receivable  for  tenants  in  possession. 


excluding  amounts  covered  by  formal 
up-to-date  repayment  agreements,  is 
greater  than  5%  and  less  than  or  equal  to 
10%  of  total  tenant  charges  for  the 
reporting  period. 

(iii)  Grade  P:  Tenants  accounts 
receivable  for  tenants  in  possession. 
excluding  amounts  covered  by  formal 
up-to-date  repayment  agreements,  is 
greater  than  10%  of  total  tenant  charges 
for  the  reporting  period. 

(9)  Indicator  9.  Operating  Reserves. 
The  percentage  of  operating  reserve 
maintained  by  any  PHA.  This  indicator 
has  a  weight  ofxl. 

(i)  Grade  A:  Operating  reserves, 
excluding  TARs  and  modified  for  year- 
end  adjustments,  are  40%  or  greater  of 
maximum  operating  reserves. 

(ii)  Grade  C:  Operating  reserves, 
including  TARs  and  modified  for  year- 
end  adjustments,  are  less  than  40%  and 
greater  than  or  equal  to  20%  of 
maximum  operating  reserves. 

(iii)  Grade  F:  Operating  reserves, 
excluding  TARs  and  modified  for  year- 
end  adjustments,  are  less  than  20%  of 
maximum  operating  reserves. 

(10)  Indicator  10,  Routine  Operating 
Expenses.  An  agency's  level  of 
operating  expenses  as  compared  to 
operating  income  and  subsidy.  This 
indicator  has  a  weight  of  xl. 

(i)  Grade  A:  Over  the  most  recent 
three  year  period  total  routine  operating 
expenses  are  less  than  or  equal  to 
operating  income  and  subsidy. 

(ii)  Grade  C:  For  two  out  of  the  past 
three  years,  total  routine  operating 
expenses  are  less  than,  or  equal  to. 
operating  income  and  subsidy. 

(iii)  Grade  P:  For  two  out  of  the  past 
three  years,  total  routine  operating 
expenses  exceed  operating  income  and 
subsidy. 

(11)  Indicator  11,  Resident  Initiatives. 
A  partnership  between  residents  and 
PHAs  to  develop  and  implement  a 
resident  initiatives  agenda  to  create  self- 
sufficiency  opportunities  and  maintain 
viable,  safe,  and  drug-free  public 
housing  developments.  This  indicator 
has  a  weight  of  x3. 

(i)  Grade  A:  The  WA  Board  has 
adopted  policies  and  implemented 
procedures  to  support  and  encourage 
activities  in  the  areas  of  anti-drug 
strategy /security:  resident 
participation/management; 
homeownership  opportunities;  and 
economic  development/self-sufficiency. 
There  is  evidence  of  significant  activity 
in  three  areas  at  one  or  more 
developments  (e.g.,  reduced  drug-related 
crime,  established  newly  organized 
resident  groups/increased  resident 
participation  on  the  PHA  Board: 
provided  technical  assistance/training 
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to  resident  groups;  assisted  first-time 
resident  homebuyers;  provided 
supportive  services  to  enhance  self- 
sufficiency  for  families:  has  contracted 
in  the  past  year  with  a  resident-owned 
business  or  utilized  Comprehensive 
Grant  Program/CIAP  activities  to 
promote  resident  job  creation  pursuant 
to  section  3)  during  a  PHA's  immediate 
past  fiscal  year. 

(ii)  Grade  B:  The  PIIA  Board  has 
adopted  policies  and  implemented 
procedures  to  support  and  encourage 
activities  in  the  areas  of  anti-drug 
strategy/security;  resident         i 
participation/management;        I 
homeownership  opportunities:  and 
economic  development/self-sufficiency. 
There  is  evidence  of  significant  activity 
in  two  areas  at  one  or  more 
developments  (refer  to  examples  in 
Grade  A  above)  during  a  PHA'sj 
immediate  past  fiscal  year.         ' 

(iii)  Grade  C:  The  PHA  Board  has 
adopted  policies  and  implemented 
procedures  to  support  and  encourage 
activities  in  the  areas  of  anti-drug 
strategy/security:  resident 
participation/management: 
homeownership  opportunities;  and 
economic  development/self-sufficiency. 
There  is  evidence  of  significant  activity 
in  one  area  at  one  or  more 
developments  (refer  to  examples  in 
Grade  A  above)  during  a  PHA's 
immediate  past  Hscal  year. 

(iv)  Grade  D:  The  PHA  Board  has 
adopted  policies  and  implemented 
procedures  to  support  and  encourage 
activities  in  the  areas  of  anti-drug 
strategy/security;  resident         i 
participation/management; 
homeownership  opportunities;  and 
economic  development/self-suCficiency. 
There  is  evidence  of  minimal  activity  in 
one  area  at  one  or  more  developments 
(refer  to  examples  in  Grade  A  above) 
during  a  PHA's  immediate  past  fiscal 
year. 

(v)  Grade  E:  The  PHA  Board  has 
adopted  policies  in  the  areas  of  anti- 
drug strategy/security;  resident 
participation/management; 
homeownership  opportunities;  and 
economic  development/self-sufficiency. 
There  is  no  evidence  of  activity  in  any 
area  (refer  to  examples  in  Grade  A 
above)  during  a  PHA's  immediate  past 
fiscal  year. 

(vi)  Grade  F:  The  PHA  Board  has  not 
adopted  policies  and  implemented 
procedures,  or  has  not  initiated  any 
activities  in  the  areas  of  anti-drug 
strategy/security:  resident 
participation/management; 
homeownership  opportunities;  and 
economic  development/self-su^iciency 
during  a  PHA's  immediate  past  fiscal 
year. 


UMI 


(12)  Indicator  12,  Development.  An 
agency's  ability  to  develop  additional 
units  for  occupancy  by  public  housing 
residents.  This  indicator  applies  for 
projects  that  have  started  construction 
or  have  an  ACC  for  acquisition  projects. 
This  indicator  has  a  weight  of  xl. 

(i)  Component  #1 — Quality  of 
contract  administration.  This  component 
has  a  weight  of  xl. 

(A)  Grade  A:  Based  on  HUD's  in- 
office  reviews  of  the  PHA's  submissions, 
development  contracting  for  design  and/ 
or  inspecting  architects,  engineering 
services,  site  options  and  purchase 
agreements,  general  contractors  or 
turnkey  developers,  etc.,  conform  to 
HUD  requirements  concerning  method 
of  selection  (procurement),  contracting, 
and  contract  administration;  there  are 
no  significant  findings  (e.g.,  statutory, 
regulatory  or  health/safety  violations) 
regarding  a  PHA's  contracting  and 
contracting  administration. 

(B)  Grade  C:  Based  on  HUD's  in-office 
reviews  of  the  mA's  submissions, 
development  contracting  and  contract 
administration  do  not  always  conform  to 
HUD  requirements  concerning  method 
of  selection  (procurement),  contracting, 
and  contract  administration;  there  were 
no  more  that  four  significant  findings 
relating  to  contract  administration  and 
the  PHA  has  corrected  or  is  in  the 
process  of  correcting  those  monitoring 
findings  related  to  contract 
administration. 

(C)  Grade  F:  Based  on  HUD's  follow- 
up  monitoring  of  a  PHA's  development 
contracting  and  contract  administration, 
the  PHA's  development  contracting 
requirements  do  not  conform  to  HUD 
requirements,  or  there  were  more  than 
four  significant  findings  relating  to 
contract  administration,  or  the  PHA 
either  did  not  correct  its  inappropriate 
practices  or  it  is  continuing  to  engage  in 
improper  contracting  practices. 

(ii)  Component  #2 — Timeliness  of 
development,  which  shall  not  include 
valid  delays  resulting  from  legal  action 
affecting  a  development,  or  resulting 
from  HUD  actions  or  inaction.  This 
component  has  a  weight  of  x2. 

(A)  Grade  A:  Construction/ 
rehabilitation  started  (or  Date  of  Full 
Availability  (DOFA)  achieved  for 
acquisition)  in  no  more  than  21  months 
from  the  date  of  fund  reservation, 
excluding  valid  delays  as  described  in 
section  (ii),  above,  and  contract  for 
construction/  rehabilitation  was 
completed  in  accordance  with  the 
contract  time. 

(B)  Grade  C:  Construction/ 
rehabilitation  started  (or  DOFA 
achieved  for  acquisition)  in  more  than 


21  months,  but  less  than  or  equal  to  30 
months  from  fund  reservation,  excluding 
valid  delays  as  described  in  section  (ii), 
above,  and  contract  for  construction/ 
rehabilitation  was  completed  in  no  tnore 
than  30  days  past  the  date  specified  in 
the  contract  and  for  which  liquidated 
damages  were  assessed  (e.g.,  the  delay 
was  not  the  responsibility  of  the  PHA). 

(C)  Grade  F:  Construction/ 
rehabilitation  started  (or  DOFA 
achieved  for  acquisition)  more  than  30 
months  from  fund  reservation,  excluding 
valid  delays  as  described  in  section  (ii), 
above,  or  contract  for  construction/ 
rehabilitation  was  completed  in  excess 
of  30  days  past  the  date  specified  in  the 
contract  or  liquidated  damages  were  not 
assessed. 

(iii)  Component  #3— Quality  of 
physical  work.  This  component  has  a 
weight  of  x3. 

(A)  Grade  A:  Based  on  HUD's  on-site 
in8pection(8).  the  physical  work  is  being 
carried  out  in  accordance  with  the  HUD- 
approved  budget,  plans  and 
specifications:  the  work  is  being 
inspected  by  die  niA  in  accordance 
with  requirements  and  there  are  no 
significant  monitoring  findings  (e.g., 
statutory,  regulatory,  or  health/  safety 
violation)  relating  to  the  quality  of 
physical  work  or  inspections,  including 
items  of  delayed  completion;  and  all 
design/  construction  deficiencies  were 
corrected  within  two  years  of  DOFA.  or 
are  in  the  process  of  being  corrected  if 
DOFA  was  less  than  two  years  ago. 

(B)  Grade  C:  Based  on  HUD's  on-site 
in8pection(s).  the  physical  work  is  being 
carried  out  in  accordance  with  the  HUD- 
approved  budget,  plans  and 
specifications;  the  work  is  being 
inspected  by  Uie  PHA  in  accordance 
with  requirements;  there  are  no  more 
than  four  significant  monitoring  findings; 
the  PHA  has  or  is  in  the  process  of 
correcting  those  significant  findings;  and 
all  design/construction  deficiencies 
corrected  within  three  years  of  DOFA. 
or  are  in  the  process  of  being  corrected 
if  DOFA  was  less  than  three  years  ago. 

(C)  Grade  F:  Based  on  HUD's  on-site 
inspections,  the  physical  work  is  not 
being  carried  out  in  accordance  with  the 
HUD-approved  budget,  plans  and 
specifications:  the  work  is  not  inspected 
by  the  PHA  in  accordance  with  HUD 
requirements:  there  are  more  than  four 
significant  monitoring  findings:  the  PHA 
has  not  resolved  the  significant 
monitoring  findings  related  to  the 
quality  of  physical  work  or  inspections: 
or  design/  construction  deficiencies 
were  not  identified  within  three  years  of 
DOFA. 

(iv)  Component  #4— Budget  controls. 
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This  component  has  a  weight  of  xl. 
(A)  Grade  A:  Costs  do  not  exceed 
approved  budgets;  shifts  of  funds 
between  major  accounts  are  fully 
justiHed  and  submitted  in  a  timely 
fashion;  financial  records  are  properly 
maintained  in  a  condition  able  to  be 
audited;  the  Actual  Development  Cost 
CertiHcate  (ADCC)  was  submitted 
within  24  months  of  DOFA  unless  prior 
written  approval  was  granted  by  HUD 
for  an  extension;  excess  funds  were 
remitted  within  30  days  of  ADCC 
approval,  if  applicable. 

(B)  Grade  C:  Cost  do  not  exceed  the 
total  development  cost  approved  by 
HUD;  overruns  in  major  accounts  are  in 
the  process  of  being  justified  and  a 
revised  budget  is  being  submitted;  errors 
in  financial  record  keeping  associated 


with  the  development  brought  to  the 
PHA's  attention  during  processing  are 
being  corrected  by  the  PHA;  the  ADCC 
was  submitted  for  approval  more  than 
24  months  after  DOFA  without  prior 
written  approval  from  HUD  for  an 
extension;  excess  funds  were  remitted  in 
more  than  30  days  but  less  than  or  equal 
to  90  days  of  ADCC  approval,  if 
applicable. 

(C)  Grade  F:  Costs  have  exceeded  the 
total  development  cost  approved  by 
HUD;  or  overruns  in  major  accounts 
were  not  properly  justified;  or  the  PHA 
failed  to  maintain  project  financial 
records  in  a  condition  able  to  be 
audited;  or  the  ADCC  was  not  submitted 
for  approval,  if  applicable;  or  excess 
funds  were  not  returned  to  HUD  as 
required,  if  applicable. 


Subpart  B— Program  Operation 

SM1.100   ItatacoHwtloa 

(a]  Information  on  some  of  the 
indicators  will  be  derived  by  the  Field 
OfHce  from  existing  reporting  and  data 
forms. 

(b)  A  PHA  shall  provide  certification 
ias  to  data  on  indicators  not  collected 
according  to  paragraph  (a)  of  this 
section,  by  submitting  a  certified 
questionnaire  within  90  calendar  days 
after  the  beginning  of  its  fiscal  year, 
except  that,  in  the  initial  year  of  PHMAP 
implementation  and  for  the  purpose  of 
the  public  housing  Comprehensive  Grant 
Program  under  section  14,  PHAs  shall 
submit  their  certification  in  accordance 
with  the  following  schedule,  where  FYB 
means  "Fiscal  Year  Begins"  and  FO 
means  "Field  Office": 


PHA  size 


PHA  FYB 


Submission 


Datesourc* 


FOassMsment 


500+  unite. 


500+  unite — 

500+  unite 

500+  unite 

1-499  unite 

250-499  unite..... 

250-499  unite .. 

250-499  unite 

1-249  units,  and  500+  unite... 

1-249  unite,  250-499  unite,  and  500+  unite.. 
1-249  unite.  250-499  units,  and  500+  unite.. 


01-01-92 

[Insert  date  45 

days  after 
Federal 

Register 
PubUcationl. 

04-01-92 

do 

07-01 -«2 

.do 

10-01-92 

do 

01-01-92 

04-01-92 

04-01-92  

06-01-92 

07-01-92 

06-01-92 

10-01-92 

06-01-92 

04-01-92 

07-01-92 

07-01-92 

10-01-92 

10-01-92 

12-31-92 

12-31-81 

03-31-91 
06-30-91 
09-30-91 
12-31-91 
03-31-91 
06-30-91 
09-31-91 
03-31-92 
06-30-92 
09-30-92 


[Insert  date  90 

days  after 

Federal 

Regisler 

Pubbcaton). 
Oa 
Da 
Do. 
07-01-92 
07-15-92 
07-15-92 
07-15-93 
10-01-92 
01-01-93 
04-01-93 


(1)  The  certification  shall  be  approved 
by  PHA  Board  resolution,  signed  by  the 
Chairman  of  the  Board  and  attested  to 
by  the  Executive  Director. 

(2)  PHAs  shall  maintain 
docuipientation  for  three  years  verifying 
all  certified  indicators  for  HUD  on-site 
review. 

(c]  If  a  PHA  does  not  submit  its 
certification,  or  submits  its  certification 
late,  appropriate  sanctions  may  be 
imposed,  including  a  presumptive  rating 
of  failure  in  all  of  the  PHMAP 
indicators,  which  may  result  in  troubled 
or  mod-troubled  designations. 

(d)  A  PHA's  certiflcation  will  be  post- 
reviewed  by  HUD  during  the  next  on- 
site  review,  but  is  subject  to  verification 
at  any  time.  Appropriate  sanctions  for 
intentional  false  certification  will  be 
imposed,  including  suspension  or 
debarment  of  the  signatories,  the  loss  of 
high  performer  designation,  a  lower 
grade  for  individual  indicators  and  a 
lower  PHMAP  total  weighted  score. 

fMI.IOS   Computing  MSMsnwnt  tcort. 

(a)  Grades  within  indicators  and 
components  have  the  following  point 
values: 


(1)  Grade  A =10.0  points; 

(2)  Grade  B=8.5  points: 

(3)  Grade  C = 7.0  points; 

(4)  Grade  D=5.0  points; 

(5)  Grade  E=3.0  point;  apd 

(6)  Grade  F = 0.0  points. 

(b)  Where  indicators  or  components 
are  designated  as  having  additional 
weight  (x2  or  x3],  the  points  in  each 
grade  shall  be  multiplied  times  the 
additional  weight. 
,    (c)  Indicators  will  be  graded 
individually.  Components  within  an 
indicator  will  be  graded  individually, 
and  then  will  be  used  to  determine  a 
single  grade  for  the  indicator,  by 
dividing  the  total  number  of  component 
points  by  the  total  number  of  component 
weights  and  rounding  off  to  one  decimal 
place.  The  total  number  of  component 
weights  for  this  purpose  is  to  include  a 
one  for  components  that  are  unweighed 
(i.e.,  they  are  weighted  xl,  rather  than 
x2  or  x3). 

8901.110    PttAraquMtforaxdiwionor 
modificalion  of  an  indteator  or  cowipooant. 

(a)  A  PHA  shall  have  the  right  to 
request  the  exclusion  or  modification  of 
any  indicators  or  components  in  its 


management  assessment,  thereby 
excluding  or  modifying  the  impact  of 
those  indicators'  or  components'  grades 
in  its  PHMAP  total  weighted  score. 

(b)  Exclusion  and  modification 
requests  shall  be  submitted  by  a  PHA  at 
the  time  of  its  PHMAP  certification 
submission  to  the  Field  Office  along 
with  supporting  documentary 
justification,  rather  than  during  the 
appeal  process,  unless  highly  unusual 
circumstances  are  discovered  after  a 
PHA  submits  its  certification. 

(c]  Requests  for  exclusions  and 
modifications  that  do  not  include 
supporting  documentary  justification 
will  not  be  considered. 

S901.11S    PHA  tcora  and  statu*. 

(a)  PHAs  that  achieve  a  total 
weighted  score  of  no  less  than  90%  on 
all  applicable  indicators  may  be 
designated  high  performers.  High 
performers  will  be  afforded  incentives 
that  include  substantial  relief  from 
reporting  and  other  requirements,  as 
described  in  S  901.135. 

(b)  PHAs  that  achieve  a  total 
weighted  score  of  less  than  90%  but  not 
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less  than  60%  on  all  applicable 
indicators  may  be  designated  standard 
and  be  subject  to  standard  review  and 
monitoring  requirements. 

(c)  PHAs  that  achieve  a  total  weighted 
score  of  less  than  60%  on  all  applicable 
indicators  may  be  designated  as 
troubled. 

(d)  PHAs  that  achieve  a  total 
weighted  score  of  less  than  60%  on 
indicator  (2),  modernization,  may  be 
designated  as  troubled  with  respect  to 
the  program  under  section  14. 

(e)  Even  though  PHA  has  satisfied  all 
of  the  indicators  for  high  performer 
designation,  the  Regional  Administrator 
may  reinstate  any  review  as  necessary 
to  address  the  particular  deficiencies, 
deny  incentives  or  deny  high  performer 
status,  as  described  in  paragraph  (a)  of 
this  section  in  the  case  of  the  PHA  that: 

(1)  Is  operating  under  a  special 
agreement  with  HUD; 

(2)  Is  involved  in  litigation  that  bears 
directly  upon  the  management  of  a  PHA; 

(3)  Is  operating  under  a  court  orden 

(4)  Demonstrates  substantia  evidence 
of  fraud  or  misconduct  resulting  from 
such  sources  as  an  Office  of  Inspector 
General  investigation/audit  or  an 
investigation  by  any  appropriate  legal 
authority;  or 

(5)  Demonstrates  substantial 
noncompliance  in  one  or  more  areas. 

(f)  When  a  Regional  Administrator 
acts  for  any  of  the  reasons  stated  in 
paragraph  (e)  of  this  section,  the 
Regional  Administrator  shall  explain,  in 
writing,  the  reasons  for  the  action  of  the 
PHA. 

(g)  A  PHA  may  appeal  denial  of  high 
performer  status  in  accordance  with 

i  910.13a  j 

9901.120   FMdOftteefunetfoM. 

(a)  The  Field  Office  will  assess  eadi 
PHA  within  180  days  after  the  beginning 
of  a  PHA's  fiscal  year,  except  that,  in 
the  initial  PHMAP  implementation  year 
and  for  the  purpose  of  the  public 
housing  Comprehensive  Grant  Program 
under  section  14,  it  will  assess  PHAs  in 
accordance  with  the  schedule  at 

§  goi.lOO(b)  of  this  subpart 

(1)  The  Field  Office  will  make 
determinations  for  high-performing, 
standard,  troubled  PHAs,  and  troubled 
PHAs  with  respect  to  the  program  under 
section  14  (mod-troubled]  in  accordance 
with  a  PHA's  PHMAP  weighted  score. 

(2)  The  Field  Office  will  also  make 
determinations  for  exclusion  and 
modification  requests. 

(b)  Each  Field  Office  will  notify, 
within  180  days  after  the  beginning  of  a 
PHA's  fiscal  year,  each  PHA  of  the 
niA's  grade  in  each  indicatOT,  its 
management  assessment  total  weighted 
score  and  status,  any  detetmination 


concerning  exclusion  and  modification 
requests,  and  any  deadline  date  by 
which  appeals  must  be  received. 

(1)  PHA  notification  could  include,  at 
a  minimum,  offers  of  pertinent  technical 
assistance  in  problem  areas,  suggestions 
for  means  of  improving  problem  areas, 
and  areas  of  relief  and  incentives  as  a 
result  of  high  performer  status. 

(2)  In  the  initial  year  of  PHMAP 
implementation  and  for  purposes  of  the 
public  housing  Comprehensive  Grant 
Program  under  section  14,  each  Field 
Office  shall  notify  each  PHA  by  the 
Field  Office  (FO)  assessment  date  listed 
in  the  schedule  at  S  901.100(b)  of  this 
subpart  of  the  PHA's  grade  in  each 
indicator  and  standard,  and  its 
management  total  weighted  score  and 
status. 

(c)  An  on-site  confirmatory  review 
may  be  conducted  of  a  PHA  by  the  Field 
Office.  The  purpose  of  the  on-site 
confirmatory  review  is  to  verify  those 
indicators  for  which  a  PHA  provides 
certification,  as  well  as  the  accuracy  of 
the  information  received  in  the  Field 
Office  pertaining  to  the  remaining 
indicators. 

(d)  Recommendations  on  appeals  and 
on  petitions  to  remove  troubled  or  mod- 
troubled  status  will  be  made  by  the 
Field  Office  to  the  Regional 
Administrator.  * 

(e)  Determinations  of  intentional  false 
certifications  will  be  made  by  the  Field 
Office. 

(f)  The  Field  Office  shall  maintain 
PHMAP  files  for  public  inspection  in 
accordance  with  §  901.155  of  this 
subpart. 

SM1.12S    Regional  Administrator 
functions. 

(a)  The  Regional  Administrator  may 
review  a  PHA's  score  and  modification 
and  exclusion  requests  prior  to  the 
transmission  of  the  notification  letter  to 
the  PHA.  except  as  specified  in 
paragraph  (b)  of  this  section.  In  the 
initial  year  of  PHMAP  implementation 
and  for  the  purpose  of  the  public 
housing  Comprehensive  Grant  Program 
under  section  14,  these  reviews,  if 
undertaken,  will  be  done  in  sufficient 
time  to  permit  Field  Office  notifications 
to  be  made  in  accordance  with 

§  g01.120(b](2)  of  this  subpart 

(b]  The  Regional  Administrator  shall 
review  all  cases  in  which  a  PHA's  score 
falls  within  ten  points  below  the  point 
value  required  for  designations  in 
accordance  with  {  901.115  (a),  (c)  and 
(d).  In  these  cases,  the  Regional 
Administrator  shall  take  into 
consideration  the  differences  in  the 
difficulty  of  mana^ng  projects  that 
result  from  their  physical  condition  and/ 
or  neighborhood  environment  Jf  the 


Regional  Administrator  determines  that 
a  PHA's  performance  difficulties  result 
from  physical  condition  and/or 
neighborhood  environment  rather  than    - 
from  poor  management  practices,  the 
Regional  Administrator  shall  withhold 
troubled  or  mod-troubled  designation  or 
award  high  performer  designation, 
except  as  specified  in  paragraph  (c)  of 
this  section. 

(c)  The  Regional  Administrator  may 
deny  or  rescind  a  PHA's  status  as  a  high 
performer,  based  on  substantial 
noncompliance  by  a  PHA  in  one  or  more 
areas,  so  that  it  will  not  be  entitled  to 
any  of  the  areas  of  relief  and  incentives. 
Areas  of  substantial  noncompliance 
include,  but  are  not  limited  to, 
noncompliance  with  stahites  (e.g.,  Fair 
Housing  and  Equal  Opportunity 
statutes);  regulations  (e.g.,  24  CFR  part 
85);  or  the  Annual  Contributions 
Conb-act  (ACC)  (e.g..  the  ACC,  part  U, 
section  201,  Use  of  Projects).  Substantial 
noncompliance  would  cast  doubt  on  the 
PHA's  capacity  to  preserve  and  protect 
its  public  housing  developments  and 
operate  them  consistent  with  Federal 
law  and  regulations. 

(d)  If  high  performer  designation  is 
rescinded,  the  Regional  Administrator  . 
will  send  written  notification  to  the 
PHA.  within  15  days  of  the  decision, 
with  a  specific  explanation  of  the 
reasons.  An  information  copy  will  be       . 
forwarded  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing. 

(e)  The  Regional  AdminisU-ator  will 
decide  the  initial  appeals  of  PHAs  and 
rulings  on  petitions  to  remove  troubled 
or  mod-troubled  statiis.  and  may  review 
Field  Office  determinations  of 
intentional  false  certifications. 

(f)  If  the  Regional  Administrator 
reverses  or  rejects  a  determination  or 
recommendation  made  by  the  Reld 
Office,  the  reason  for  the  reversal  or 
rejection  shall  be  included  in  the 
notification  to  the  PHA  and  shall  be  a 
part  of  the  PHMAP  public  record. 

(901.130    PHA  right  Of  appeal. 

(a)  A  PHA  has  the  right  to  appeal  a 
troubled  designation  or  designation  as 
troubled  with  respect  to  the  program 
under  section  14.  A  PHA  may  appeal  its 
management  assessment  rating  on  the 
basis  of  data  errors,  or  hi^y  unusual 
circumstances  that  occurred  after  a  mA 
submitted  its  certification  and  request 
for  modifications  and  exclusions,  or  the 
Regional  AdmiBistrator's  failure  to 
consider  physical  condition  and     . 
neighboriiooid  environment  in  the 
designathm  of  the  HlA's  score.^  or  the 
denial  of  exclusion  or.  modification 
requests  when  their  denial  affects  a 
PHA's  total  weighted  score. 


UMI 
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(1)  A  PHA  may  appeal  its 
management  assessment  rating  only  for 
the  reasons  stated  in  paragraph  (a)  of 
this  section  and  only  if  the  PHA  can 
produce  new  documentation  not 
previously  submitted  at  the  time  it 
submitted  its  certiHcation  and  request 
for  modifications  and  exclusions. 

(2)  Where  applicable,  a  PHA  must 
demonstrate  that  a  successful  appeal 
will  have  a  signiHcant  impact  on  its 
score  (e.g.,  at  least  Hve  percentage 
points  increase),  or  its  performance 
standing  (e.g..  remove  a  PHA  from 
troubled  designation,  or  more  a  PHA 
into  high-performing  status). 

(3)  The  appeal  shall  be  submitted  to 
the  Field  Office  and  shall  include 
supporting  documentary  justification  of 
the  reasons  for  the  appeal. 

(4)  The  Field  Office  will  review  the 
issues  presented  in  an  appeal  and 
forward  its  recommendation  for  their 
resolution  to  the  Regional 
Administrator.  The  Regional 
Administrator  will  transmit  the 
determination  of  the  appeal  to  the  PHA 
in  a  notification  letter  that  will  also 
include  the  date  and  place  for 
submitting  any  further  appeal 

(5)  The  Regional  Administrator  will 
make  determinations  of  all  initial 
appeals,  including  those  based  on  a 
failure  to  consider  physical  condition 
and  neighborhood  environment  in  the 
designation  of  the  PHA's  status. 

(6)  Appeals  of  recission  of  high 
performer  designation  shall  be  made 
directly  to  the  Assistant  Secretary. 

(7)  Appeals  submitted  without 
appropriate  documentation  will  not  be 
considered  and  will  be  returned  to  the 
PHA. 

(b)  A  PHA  may  appeal  a 
determination  of  intentional  false 
certification. 

(c)  A  PHA  may  appeal  the  denial  of 
an  initial  appeal  by  die  Regional 
Administrator,  which  includes  initial 
appeals  denying  high  performer 
designation,  its  designation  as  troubled 
or  designation  as  troubled  with  respect 
to  the  program  under  section  14.  and  the 
denial  of  an  appeal  of  a  determination  of 
intentional  false  certification.  A  PHA 
may  also  appeal  a  recission  of  high 
performer  designation. 

(1)  The  appeal  of  a  Regional 
Administrator's  denial  of  an  initial 
appeal  and  appeals  of  recission  of  high 
performer  designation  shall  be 
submitted  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing  with  new 
supporting  documentary  Justification  not 
previously  submitted  to  the  Field  Office 
of  the  PHA's  rea8on(8)  for  appeal. 

(2)  Appeals  submitted  witlusut 
appropriate  documentation  will  not  be 


considered  and  will  be  returned  to  the- 
PHA. 

(d)  A  PHA  has  the  right  to  appeal  any 
refusal  of  a  petition  in  accordance  with 
S  901.142  of  this  subpar  to  remove 
designation  of  troubled  or  troubled  with 
respect  to  the  program  under  section  14 
to  the  Assistant  Secretary  for  Public  and 
Indian  Housing. 

(e)  The  date  and  place  by  which  any 
appeal  must  be  submitted  will  be 
specified  in  the  letter  from  the  Field 
Office  notifying  the  PHA  of  any 
determination  or  action.  For  example, 
the  Field  Office  management 
assessment  score  notification  letter  or 
denial  of  initial  appeal  letter  will  specify 
the  date  and  place  by  which  appeals 
must  be  received.  The  date  specified 
will  be  the  15th  calendar  day  after  the 
letter  is  mailed,  not  counting  the  day  the 
letter  is  mailed.  If  the  15th  day  falls  on  a 
weekend  or  holiday,  the  date  specified 
will  be  the  next  day  that  is  not  on  a 
weekend  or  a  hoUday.  Any  appeal  not 
received  by  the  specified  time  and  place 
will  not  be  considered. 

(f)  Appeals  will  be  determined  by  the 
Department  within  30  days. 

4M1.135   hteenUvM. 

(a)  A  PHA  that  is  designated  a  high 
performer  will  be  afforded  incentives  in 
several  program  areas  as  well  as  be 
relieved  of  specific  HUD  requirements, 
effective  upon  notification  of  high 
performer  designation. 

(b)  PHAs  must  have  completed  (all 
fundi  expended)  a  modernization 
program  within  the  last  two  fiscal  years 
and  achieve  a  total  weighted  score  of  no 
less  than  90%  on  indicator  (2), 
modernization,  in  order  to  qualify  for 
incentives  in  the  program  area  of 
modernization. 

(c)  PHAs  must  achieve  a  total 
weighted  score  of  no  less  than  90%  on 
indicator  (12),  development,  and  have  a 
project  under  development  which  has 
not  reached  Date  of  Full  Availability 
(DOFA),  or  projects  which  reached 
DOFA  witiiin  the  last  five  years,  in 
order  to  qualify  for  incentives  in  the 
program  area  of  development. 

(d)  Incentives  for  high-performing 
niAs  are  as  follows: 

(1)  General,  (i)  The  Department  shall 
annually  publish  a  listing  of  public 
housing  agencies  that  have  been 
designated  as  high-performing. 

(ii)  High-perfoimtaig  PHAs  will  receive 
a  Certificate  of  Commendation  from  the 
Department  as  well  as  speciaf  public 
recognition. 

(iii)  Requisitions  for  leased  housing 
annual  contributions  (Form  HUD-52977. 
Request  for  Partial  Payment  of  Fixed 
Annual  Contribution.  Leased  Projects) 
will  be  submitted  annually  rather  than 


quarterly  (as  presentiy  provided  by  the 
Low-Income  Leased  Housing  Handbook 
7430.1,  as  revised)  by  high-performing 
PHAs. 

(iv)  High-performing  PHAs  will  be 
deemed  to  be  a  lower  risk  and, 
therefore,  will  be  monitored  less 
frequently. 

(v)  Representatives  of  high-performing 
PHAs  vnll  be  requested  to  serve  on 
Departmental  Working  Groups  that  will 
advise  the  Department  in  such  areas  as 
troubled  PHAs,  performance  standards 
for  all  PHAs,  incentives  for  high- 
performing  PHAs,  etc. 

(2)  Financial  Management,  (i)  High- 
performing  PHAs  will  submit  Form 
HUD-52599,  Statement  of  Operating 
Receipts  and  Expenditures,  annually 
instead  of  semiannually. 

(ii)  High-performing  PHAs  will  be 
allowed  to  make  line  item  (not  bottom 
line)  changes  to  routine  expenditures  as 
long  as  the  total  level  of  routine 
expenses  is  not  changed. 

(iii)  High-performing  PHAs  will  submit 
Form  HUD-52295,  Report  of  Tenants 
Accounts  Receivable,  annually  instead 
of  semiannually.  The  end  of  the  PHA's 
fiscal  year  is  the  annual  reporting  date, 
as  required  in  the  Financial 
Management  Handbook  7475.1,  as 
revised. 

(3)  Occupancy,  (i)  High-performing 
PHAs  will  not  be  required  to  receive 
prior  HUD  approval  for  occupancy  of 
dwelling  units  by  PHA  employees, 
provided  the  PHA  charges  market  rents 
for  such  units.  (This  eliminates  the 
requirement  for  HUD  approval  under 
both  the  Public  Housing  Occupancy 
Handbook  7465.1,  as  revised,  and  the 
conversion  provisions  of  the  Demolition, 
Disposition  and  Conversion  Handbook 
7486.1,  as  revised.)  The  requirement  for 
prior  HUD  approval  will,  however, 
continue  to  apply  if  the  employee- 
occupant  is  charged  less  than  market 
rent.  PHAs  should  not  automatically  use 
Section  8  Fair  Market  Rents  (FMR)  as  a 
basis  for  "market  rents."  Market  renU 
are  rents  for  comparable  standard  non- 
luxury,  rental  units  in  the  neighborhood 
or  community.  Often  the  market  rent 
and  the  section  8  FMR  will  be  the  same 
or  neariy  the  same,  but  specific 
characteristics  of  the  project,  such  as 
location,  may  dictate  a  lower  or  higher 
rent  Such  units,  however,  shall  be 
removed  from  the  Unit  Month  Available 
(UMA)  count  in  the  Performance 
Funding  System  calculations. 

(ii)  An  internal  occupancy  audit  may 
be  conducted  by  a  high-petforming  WA 
in  place  of  an  audit  hy  the  Field  Office, 
at  the  option  of  the  PHA.  when  the 
previous  audit  was -conducted  by  the 
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Field  OfTice.  provided  that  the  PHA 
meets  all  of  the  following  conditions: 

(A)  The  PHA  has  no  open  occupancy 
audit  flndings; 

(B)  The  PHA  has  sufficient 
knowledgeable  staff  to  allow  the 
internal  audit  to  be  conducted  by  staff 
other  than  those  responsible  for  day-to- 
day determinations  of  resident  eligibility 
and  resident  payments.  A  small  PHA 
can  contract  with  a  high  performing 
PHA  or  agency  to  perform  an  internal 
occupancy  audit  since  PHAs  can 
contract  for  administrative  functions 
generally.  Also,  a  PHA  can  trade  this 
function  with  another  PHA  at  no  cost,  if 
it  so  chooses; 

(C)  The  PHA  is  not  in  priority 
category  one  or  two  as  defined  in  the 
Occupancy  Audil  Handbook  7465.2,  as 
revised,  and 

(D)  The  internal  audit  shall  be 
conducted  in  accordance  with 
Handbook  7465.2,  as  revised,. 

(4)  Comprehensive  Improvement 
Assistance  Program  (CIAP).  (i)  High- 
performing  PHAs  are  relieved  of  the 
need  for  prior  HUD  review  of 
architects'/engineers'  contracts. 

(ii)  High-performing  PHAs  are 
relieved  of  the  need  for  HUD  review  for 
construction  and  bid  documents. 

(iii)  High-performing  PHAs  are 
relieved  of  the  need  for  HUD  review  of 
contract  modifications  (including  change 
orders). 

(iv)  High-performing  PHAs  are 
relieved  of  the  need  for  HUD  review  of 
Request  for  Proposals  (RFPs)  and 
contract  modifications  for  management 
improvement  contracts. 

(v)  High-performing  PHAs  are  relieved 
of  the  need  for  HUD  review  of  budget 
revisions  that  delete  or  substantially 
revise  approved  work  items,  add  new 
work  items  or  incur  costs  in  excess  of 
the  approved  budget  amount  for  any 
work  item,  but  not  budget  revisions  that 
incur  costs  in  excess  of  the  approved 
budget  amount  for  any  project  or  change 
the  method  of  accomplishment  from 
contract  to  force  account  labor. 

(5)  Development,  (i)  High-performing 
PHAs  may  submit  applications  in 
response  to  a  Notice  of  Fimd 
Availability  (NOP A)  with  no  further 
evidence  of  their  capability  to  develop 
additional  public  housing  units;  full 
points  in  the  rating  criteria  for 
development  experience  will  be 
awarded,  if  experience  is  a  NOFA 
criterion. 

(ii)  High-i>erfonning  PHAs  may  _ 
approve  construction  modifications 
(change  orders)  that  do  not  iocrease  the 
contract  amount  and  which  are 
consistent  with  the  original  approved 
plans. 


(iii)  High-performing  PHAs  will  not  be 
required  to  obtain  prior  HUD  approval 
under  the  Development  Handbook  for 
contracts  for  professional  and  technical 
services. 

(iv)  High-performing  PHAs  are 
relieved  of  the  need  for  prior  HUD 
approval  of  contracts  for  legal, 
architectural,  engineering,  or  inspection 
services  in  connection  with 
development,  including  the  PHAs 
methodology  for  selection. 

(e)  Relief  from  any  standard 
procedural  requirements  does  not  mean 
that  a  PHA  is  relieved  from  compliance 
with  the  provisions  of  Federal  law  and 
regulations  or  other  handbook 
requirements.  For  example,  although  a 
high  performer  may  be  relieved  of 
requirements  for  prior  HUD  approval  for 
certain  types  of  contracts  for  services,  it 
must  still  comply  with  all  other  Federal 
and  State  requirements  that  remain  in 
effect  such  as  those  for  competitive 
bidding  or  competitive  negotiation  (see 
24  CFR  85.36). 

(1)  PHAs  will  still  be  subject  to 
regiilar  Independent  Auditor  (lA)  audits. 

(2)  Office  of  Inspector  General  (OIG) 
audits  or  investigations  will  continue  to 
be  conducted  as  circimistances  may 
warrant 

(f)  The  Regional  Administrator  will 
have  discretion  to  subject  a  PHA  to  any 
requirement  that  would  otherwise  be 
omitted  under  the  specified  relief.  The 
discretion  may  be  exercised  in  cases 
where  there  is  evidence  indicating 
seriously  deficient  performance  that 
casts  doubt  on  the  PHA's  capacity  to 
preserve  and  protect  its  public  housing 
developments  and  operate  them  in  a 
manner  consistent  with  Federal  law  and 
regulations.  Examples  of  this  evidence 
include,  bat  are  not  limited  to, 
substantial  allegations  or  findings  of 
fraud,  abuse,  or  mismanagement 
noncompliance  with  law,  such  as  Fair 
Housing  and  Equal  Opportunity  (FHEO) 
statutes,  based  on  such  sources  as 
FHEO  compliance  investigations  or 
reviews,  OIG  audits  or  investigations. 
lA  audits,  and  routine  reports  and 
reviews;  or  evidence  that  the  PHA's 
certification  of  indicators  is  not 
supported  by  the  facts. 

9  901.140    Mamorandum  of  aqrainiH. 

(a)  A  Memorandum  of  Agreement 
(MOA),  a  binding  contractual  agreement 
between  HUD  and  a  PHA.  shall  be 
required  for  each  niA  designated  as 
troubled  and  troubled  with  respect  to 
the  program  under  section  14.  The  scope 
of  the  MOA  may  vary  depending  upon 
the  extent  of  the  problems  present  in  the 
PHA.  but  shall  include: 


(1)  Baseline-data,  which  may  be  the 
PHA's  score  in  each  of  the  indicators 
identified  as  a  problem; 

(2)  Annual  and  quarteriy  performance 
targets,  which  may  be  the  attainment  of 
a  higher  grade  within  an  indicator  that  is 
a  problem,  or  the  description  of  a  goal  to 
be  achieved,  for  example,  the  reduction 
of  rents  uncollected  to  6%  or  less  by  the 
end  of  the  MOA  annual  period: 

(3)  Strategies  to  be  used  by  the  PHA 
in  achieving  the  performance  targets 
within  the  time  period  of  the  MOA: 

(4)  Technical  assistance  to  the  WA 
provided  or  facilitated  by  the 
Department  for  example,  the  training  of 
PHA  employees  in  specific  management 
areas  or  assistance  in  the  resolution  of 
outstanding  HUD  monitoring  fihdings; 

(5)  The  PHA's  commitment  to  take  all 
actions  within  its  control  to  achieve  the 
targets; 

(6)  Incentives  for  meeting  such  targets, 
such  as  the  removal  of  troubled 
designation  or  the  designation  as 
troubled  with  respect  to  the  program 
under  section  14,  fewer  conditions 
placed  on  grants,  and  Departmental 
recognition  for  the  most  ijoaproved  PHAb; 

[7]  The  consequences  of  failing  to 
meet  the  targets,  including  such 
sanctions  as  the  imposition  of  budgetary 
limitations,  declaration  of  substantial 
default  and  subsequent  action  under 
S  9(n.200,  limited  denial  of  participation, 
suspension,  debarment  or  the 
imposition  of  operating  funding  and 
modernization  thresholds;  and 

(8)  A  description  of  the  involvement  of 
local  public  and  private  entities, 
including  PHA  resident  leaders,  in 
carrying  out  the  agreement  and 
rectifying  the  PHA's  problems. 

(b)  A  PHA  shall  have  primary 
responsibility  for  obtaining  active  local 
public  and  private  entity  participation, 
including  the  involvement  of  public 
housing  resident  leaders,  in  assisting 
PHA  improvement  efforts.  Local  public 
and  private  entity  participation  should 
be  premised  upon  the  participant's 
knowledge  of  the  PHA.  ability  to 
contribute  technical  expertise  with 
regard  to  the  PHA's  specific  problem 
areas  and  authority  to  make 
preliminary/tentative  commitments  of 
support  financial  or  otherwise. 

[c]  A  MOA  shall  be  executed  by:^ 

(1)  The  PHA  Board  Chairperson  and 
accompanied  by  a  Board  resolution; 

(2)  The  mA  Executive  Director; 

(3)  The  Re^onal  Administrator  and/or 
Field  Office  manager  and 

(4)  The  appointing  authorities  of  the 
Board  of  Commissioners,  unless 
exempted  by  the  Regional 
Administrator. 


UMI 
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(d)  A  PHA  will  monitor  MOA 
implementation  to  ensure  that 
performance  targets  are  met  in  terms  of 
quantity,  timeliness  and  quality. 

(e)  A  PHA  will  be  removed  from 
troubled  status  upon  a  determination  by 
the  Regional  Adininistrator  that  the 
PHA's  assessment  reflects  an 
improvement  to  a  level  sufficient  to 
remove  the  PHA  from  troubled  status,  or 
troubled  with  respect  to  the  program 
under  section  14,  i.e.,  a  total  weighted 
management  assessment  score  of  60%  or 
more.  The  Regional  Administrator  may 
redelegate  to  the  Field  Office  Manager 
the  authority  to  remove  PHAs  under 
1250  units  from  troubled  status  or 
troubled  with  respect  to  the  program 
under  section  14. 

§901.142  Removal  from  trouMMi  status 
mm  uuuuwu  wim  rsspeci  lo  ma  pfogram 
undar  saetion  14  status. 

(a)  A  PHA  has  the  right  to  petition  the 
Field  Office  manager  for  the  removal  of 
a  designation  as  troubled  or  troubled 
with  respect  to  the  program  under 
section  14.  The  Regional  Administrator 
shall  review  a  Field  Office's  decision 
regarding  a  PHA's  petition  for  the 
removal  of  a  designation  as  troubled  or 
troubled  with  respect  to  the  program 
under  section  14,  except  where  authority 
has  been  redelegated  to  the  Field  Office. 

(b)  A  PHA  may  appeal  any  refusal  to 
remove  troubled  and  troubled  with 
respect  to  the  program  under  section  14 
designation  to  the  Assistant  Secretary 
for  Public  and  Indian  Housing  in 
accordance  with  %  901.130. 

§  901.145    Improvsmant  pisn. 

g  (a)  After  receipt  of  the  Field  Office 
niotification  letter  in  accordance  mth 
§  901.120(b)  or  receipt  of  a  final 
resolution  of  an  appeal  in  accordance 
with  §  901.130,  a  PHA  shall  correct  any 
deficiency  indicated  in  its  management 
assessment  within  90  calendar  days. 

(b)  A  PHA  shall  notify  the  I^eld  Office 
of  its  action  to  correct  a  deficiency. 

(c)  If  the  Field  Office  determines  that 
a  PHA  has  not  corrected  a  deficiency  as 
required,  the  Field  Office  may  require  a 
PHA  to  prepare  and  submit  to  the  Field 
Office  an  Improvement  iHan  after 
receipt  of  the  Field  Office  notification 
letter  in  accordance  with  or  receipt  of  a 
final  resolution  of  an  appeal. 

(1)  The  Field  Office  shall  require  a 
PHA  to  submit  an  Improvement  Plan, 
which  includes  the  information  stated  in 
(d),  below,  for  each  indicator  that  a  PHA 
scored  a  grade  "F'. 

(2)  The  Field  Office  may  require,  on  a 
risk  management  basis,  a  PHA  to  submit 
an  Improvement  Plan,  which  includes 
the  information  stated  in  (d),  below,  for 


each  indicator  that  a  PHA  scored  a 
grade  '15"  or  "E". 

(d)  An  Improvement  Plan  shall: 

(1)  Identify  each  uncorrected 
deficiency  indicated  in  a  PHA's 
management  assessment; 

(2)  Ascribe  the  procedures  that  will 
be  followed  to  correct  each  deficiency; 
and 

(3)  Provide  a  timetable  for  the 
correction  of  each  deficiency. 

(e)  The  Field  Office  will  approve  or 
deny  an  Improvement  Plan,  and  notify 
the  PHA  of  its  decision  within  30 
calendar  days  of  receipt  of  the 
Improvement  Plan. 

(f)  An  Improvement  Plan  that  is  not 
approved  will  be  returned  to  the  PHA 
with  recommendations  bom  the  Field 
Office  for  revising  the  Improvement  Plan 
to  obtain  approval.  A  revised 
Improvement  Plan  shall  be  resubmitted 
by  the  PHA  within  30  calendar  days  of 
its  receipt  of  the  Field  Office 
recommendations. 

(g)  If  a  PHA  fails  to  submit  an 
acceptable  Improvement  Plan,  or  to 
correct  deficiencies  within  the  time 
specified  in  an  Improvement  Plan  or 
such  extensions  as  may  be  granted  by 
HUD,  the  Field  Office  will  notify  the 
PHA  of  its  noncompliance.  The  PHA 
will  provide  HUD  its  reasons  for  lack  of 
progress  in  submitting  or  carrying  out 
the  Improvement  Plan  within  30 
calendar  days  of  its  receipt  of  the 
noncompliance  notification.  HUD  will 
advise  the  PHA  as  to  the  acceptabilify 
of  its  reasons  for  lack  of  progress  and,  if 
unacceptable,  will  notify  the  mA  that  it 
will  be  subject  to  sanctions  provided  for 
in  the  Annual  Contributions  Contract 
and  HUD  regulations. 

§901.150    PHAs trouMsd with rsspsct to 
ttw  program  undsr  ssctlon  14. 

(a)  PHAs  that  achieve  a  total 
weighted  score  of  59%  or  less  on 
indicator  (2),  modernization,  may  be 
designated  as  troubled  with  respect  to 
the  program  under  section  14. 

(b)  PHAs  designated  troubled  with 
respect  to  the  program  under  section  14 
may  be  subject,  under  the  CGP  to  a 
reduction  of  its  formula  allocation  or 
other  sanctions  (24  CFR  part  968, 
subpart  C)  or  under  the  CIAP  to 
disapproval  of  new  funding  or  other 
sanctions  (24  CFR  part  968,  Subpart  B). 

§901.155   PHMAPpuMcrseenL 

The  Field  Office  will  maintain 
PHMAP  files,  including  certifications, 
the  records  of  exclusion  and 
modification  requests,  appeals,  and ' 
designations  of  status  based  on  physical 
condition  and  neighborhood 
environment,  as  open  records,  available 
for  pubUc  inspection  for  three  years  in 


accordance  with  any  procedures 
established  by  the  Field  Office  to 
minimize  disruption  of  normal  office 
operations. 

Subpart  C— Substantial  Default 

§901.200   SubstanUal  dafsuM  by  s  PHA. 

Notwithstanding  any  other  provision 
of  law  or  any  contract  for  annual 
contributions,  upon  the  occurrence  of 
events  or  conditions  that  constitute  a 
substantial  default  by  a  PHA  with 
respect  to  the  covenants  or  conditions  to 
which  the  PHA  is  subject  or  an 
agreement  entered  into  in  accordance 
with  S  901.140  or  §  901.145  of  this  part. 
HUD  may: 

(a)  Solicit  competitive  proposals  from 
other  PHAs  and/or  private  housing 
management  agents  in  the  eventuality 
that  these  agents  may  be  needed  for 
managing  all  or  part  of  the  housing 
administered  by  the  PHA;  and/or 

(b)  Petition  for  the  appointment  of  a 
receiver  (which  may  be  another  PHA  or 
a  private  management  corporation]  of 
the  PHA  to  any  District  Court  of  the 
United  States  or  to  any  Court  of  the 
State  in  which  the  real  property  of  the 
PHA  is  situated,  that  is  auUiorized  to 
appoint  a  receiver  for  the  purposes  and 
having  the  powers  to  administer  the 
housing  of  the  defaulting  PHA;  and/or 

(c)  Require  the  PHA  to  make  any 
other  or  additional  arrangements 
acceptable  to  the  Department  and  in  the 
best  interests  of  the  public  housing 
residents  for  managing  all  or  part  of  the 
PHA's  housing. 

§901.205    Evsms  or  conditions  tiMt 
constHuls  substantial  dafautt. 


(a)  The  Department  may  determine 
that  events  have  occurred  or  that 
conditions  exist  that  constitute  a 
substantial  default  where  a  PHA  is 
determined  to  be  in  violation  of  Federal 
statutes,  including  but  not  limited  to,  the 
U.S.  Housing  Act  of  1937,  or  in  violation 
of  regulations  implementing  such 
statutory  requirements,  whether  or  not 
such  violations  would  constitute  a 
substantial  breach  or  default  under 
provisions  of  the  relevant  Annual 
Contributions  Contract  (ACC). 

(b)  The  Department  may  determine 
that  a  PHA's  failure  to  satisfy  the  terms 
of  a  Memorandum  of  Agreement  entered 
into  in  accordance  with  §  901.140  of  this 
part,  or  to  make  reasonable  progress  to 
meet  time  frames  included  in  a 
Memorandum  of  Agreement,  are  events 
or  conditions  that  constitute  a 
substantial  default. 

(c)  The  Department  may  declare  a 
substantial  breach  or  default  under  the 
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ACC,  in  accordance  with  its  terms  and 
conditions. 

§901.210    Notica  «nd  response. 

(a)  If  information  from  an  annual 
assessment  as  described  in  S  901.100  of 
this  part,  a  management  review  or  audit, 
or  any  other  credible  source  indicates 
that  there  may  exist  events  or 
conditions  constituting  a  substantial 
breach  or  default,  the  Department  shall 
advise  a  PHA  of  such  information.  The 
Department  is  authorized  to  protect  the 
confidentiahty  of  the  80urce(8)  of  such 
information  in  appropriate  cases.  Before 
taking  further  action,  except  in  cases  of 
apparent  fraud  or  criminality,  and/or  in 
cases  where  emergency  conditions  exist 
posing  an  imminent  threat  to  the  life, 
health,  or  safety  of  residents,  the 
Department  shall  afford  the  PHA  a 
timely  opportunity  to  initiate  corrective 
action,  including  the  remedies  and 
procedures  available  to  PHAs 
designated  as  "troubled  PHAb"  pursuant 
to  §  901.115.  or  to  demonstrate  that  the 
information  is  incorrect. 

(b)  In  any  situation  determined  to  be 
an  emergency,  or  in  any  case  where  the 
events  or  conditions  precipitating  the 
intervention  are  determined  to  be  the 
result  of  criminal  or  fraudulent  activity, 
the  Assistant  Secretary  is  authorized  to 
intercede  to  protect  the  residents'  and 
the  Department's  interests  by  causing 
the  proposed  interventions  to  be 
implemented  without  further  appeals  or 
delays. 

(c)  Upon  a  determination  or  fmding 
that  events  have  occurred  or  that    . 
conditions  exist  that  constitute  a 
substantial  default,  the  Assistant 
Secretary  shall  provide  written 
notification  of  such  determination  or 
fmding  to  the  a^ected  PHA.  Written 
notification  shall  include,  but  need  not 
necessarily  be  limited  to: 

(1)  Identification  of  the  specific 
covenants,  conditions,  and/or 
agreements  under  which  the  PHA  is 
determined  to  be  in  non-compliance: 

(2)  Identification  of  the  specific 
events,  occurrences,  or  conditions  that 
constitute  the  determined 
noncompliance: 

(3)  Citation  of  the  communications 
and  opportunities  to  effect  remedies 
afforded  pursuant  to  (a),  above;        « 

(4)  Notification  to  the  PHA  of  a 
specific  time  period,  to  be  not  less  than 
10  calendar  days,  except  in  cases  of 
apparent  fraud  or  other  criminal 
behavior,  and/or  under  emergency 
conditions  as  described  in  paragraph  (a) 
of  this  section,  nor  more  than  30 


calendar  days,  during  which  the  PHA 
shall  be  required  to  demonstrate  that  the 
determination  or  finding  is  not 
substantively  accurate,  or  to  develop 
and  submit  for  HUD  review  of  plan  to 
remedy  the  events,  occurrences,  or 
conditions  that  constitute  the  non- 
compliance; and 

(5)  Notification  to  the  PHA  that, 
absent  a  satisfactory  response  in 
accordance  with  paragraph  (c){4)  of  this 
section,  the  Department  will  take 
appropriate  action,  using  any  or  all  of 
the  interventions  specified  in  S  901.210, 
and  determined  to  be  appropriate  to 
remedy  the  noncompliance,  citing 
S  910.210,  and  the  authority  for  such 
action. 

(d)  Upon  receipt  of  the  notification 
described  in  paragraph  (c),  of  this 
section,  the  burden  of  proof  falls  on  the 
PHA  to  demonstrate  factual  error  in  the 
Department's  description  of  events, 
occurrences,  or  conditions,  or  to  show 
that  the  events,  occurrences,  or 
conditions  do  not  constitute 
noncompliance  with  the  statute, 
regulation,  or  covenants  or  conditions  to 
which  the  PHA  is  subject  cited  in  the 
notification. 

§901.215    Interventions. 

(a)  The  Department  may  determine 
that  the  events  or  conditions 
constituting  a  substantial  default  are 
limited  to  a  portion  of  a  PHA's  public 
housing  operations,  designated  either  by 
program,  by  operational  area,  or  by 
development(s).  Interventions  under  this 
subpart  (including  an  assumption  of 
operating  responsibilities)  may  be 
limited  to  one  or  more  of  a  PHA's 
specific  operational  areas  (e.g., 
maintenance,  modernization, 
occupancy,  or  financial  management  or 
to  a  single  development  or  a  group  of 
developments.  Under  this  limited 
intervention  procedure,  the  Department 
could  select,  or  participate  in  the 
selection  of,  an  alternate  entity  to 
assume  management  responsibility  for  a 
specific  development,  a  group  of 
developments  in  a  geographical  area,  or 
a  specific  operational  area,  while 
permitting  the  PHA  to  retain 
responsibility  for  all  programs,  of 
operational  areas  and  developments  not 
so  designated. 

(b]  Upon  determining  that  a 
substantial  default  exists  under 

§  901.200.  the  Department  may  initiate 
any  interventions  deemed  necessary  to 
maintain  decent,  safe,  and  sanitary 
dwellings  for  residents.  Such 
intervention  may  include: 


(1)  Providing  technical  assistance  for 
existing  PHA  management  staff; 

(2)  Selecting  or  participating  in  the 
selection  of  an  alternate  entity  to 
provide  technical  assistance  or  other 
services  up  to  and  including  contract; 
management  of  all  or  for  any  part  of  the 
public  housing  developments 
administered  by  a  PHA;  or 

(3)  Assuming  possession  and 
operational  responsibility  for  all  or  for 
any  part  of  the  public  housing 
administered  by  a  PHA. 

(c)  HUD  may  take  the  actions 
'  described  in  §  901.200  (a)  through  (c), 
above,  sequentially  or  simultaneously  in 
any  combination. 

§901.220    Contracting  and  funding. 

(a)  Upon  a  declaration  of  substantial 
default  or  breach,  and  subsequent 
assumption  of  possession  and 
operational  responsibility,  the 
Department  may  enter  into  agreements, 
arrangements,  and/or  contracts  for  or  on 
behalf  of  a  PHA.  or  to  act  as  the  PHA. 
and  to  expend  or  authorize  expenditure 
of  PHA  funds,  irrespective  of  the  source 
of  such  funds,  to  remedy  the  events  or 
conditions  constituting  the  substantial 
default. 

(b)  In  entering  into  contracts  or  other 
agreements  for  or  on  behalf  or  a  PHA, 
the  Department  shall  comply  with 
requirements  for  competitive 
procurement  consistent  with  24  CFR 
85.36.  except  that,  upon  determination  of 
public  exigency  or  emergency  that  will 
not  permit  a  delay,  the  Department  can 
enter  into  contracts  or  agreements  on  a 
non-competitive  basis,  consistent  with 
the  standards  of  24  CFR  85.36(d)(4). 

§901.225    Recelversliip. 

(a)  In  any  proceeding  pursuant  to 
§  901.200(b).  above,  upon  a 
determination  that  a  substantial  default 
has  occurred  and  without  regard  to  the 
availability  of  alternate  remedies,  the 
Department  may  petition  the  court  for 
the  appointment  of  a  receiver  to  conduct 
the  affairs  of  the  PHA  in  a  manner 
consistent  with  statutory,  regulatory, 
and  contractual  obligations  of  the  PHA 
and  in  accordance  with  such  additional 
terms  and  conditions  that  the  court  may 

'  provide.  The  court  shall  have  authority 
to  grant  appropriate  temporary  or 
preliminary  relief  pending  final 
disposition  of  any  petition  by  HUD. 

(b)  The  appointment  of  a  receiver 
pursuant  to  this  section  may  be 
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terminated  upon  the  petition  of  the  PHA, 
the  receiver,  or  the  Department,  or  upon 
a  finding  by  the  court  that  the 
circumstances  or  conditions  that 
constituted  substantial  default  by  the 
PHA  no  longer  exist  and  that  the 
operations  of  the  PHA  will  thereafter  be 
conducted  in  accordance  with 
applicable  statutes  and  regulations,  and 
contractual  covenants  and  conditions  to 
which  the  PHA  and  its  public  housing 
programs  are  subject. 

Dated:  December  24, 1991. 

Joseph  G.  Schiff, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  92-1213  Filed  1-16-92;  8:45  am] 
MLLMQ  COOe  4210-3MI 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  Administration        | 

[Ooeii«tNo.N-e2-337Sl 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

agency:  OfHce  of  Administration.  HUD. 
ACnOH;  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  sjibmitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

AODRESSCS:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main.  0MB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20503. 
TOM  nmTHcn  mFomuTiON  contact: 
David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
'  Urban  Development  451  7th  S&eet 
Southwest  Washington,  DC  20410, 
telephone  (202)  706-0050.  This  is  not  a 


toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  are  published  in  this 
notice  and  may  also  be  obtained  from 
Mr.  Cristy. 

SUPPLEMCNTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  It  is  also 
requested  that  OMB  complete  its  review 
within  seven  days.' 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
.  proposal  is  new  or  an  extension.      « 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 


Number  ol 
reapondents 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  353S(d). 

Dated:  January  0. 1992. 
Kay  WeavBT, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Pmposal:  Public  Housing  Management 
Assessment  Program  (PHMAP) 
Indicators  (FR-2897): 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Indicators  and  Standards  will  be  used  to 
assess  the  management  performance  of 
Public  Housing  Agencies  (PHAs). 
designate  troubled  PHAs  and  mod- 
troubled  PHAs.  address  deficiencies 
through  a  Memorandum  of  Agreement 
for  each  troubled  and  mod-troubled 
PHA.  and  annually  submit  to  Congress  a 
report  on  the  status  of  troubled  and 
mod-troubled  PHAs. 

Fonn  Number  None. 

Respondents:  State  or  local 
governments  and  non-profit  institutions. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


y      Frequency  of      y 


Hours  per 
response 


Burden 
hours 


1-99  IWI  PHAs 

100-499  Unit  PHAs. 


500-1.249  Unit  PHAs .._. 
1.250-3,999  UnM  PHAs. 

4.000+  Unit  PHAs ~. 

Recordkeeping 


i.eoe 

1.274 

102 
40 


1.9 
2.1 
3.1 
3.7 
4.5 
.1 


3,055 
2,675 
756 
377 
180 
327 


,  Total  Estimated  Burden  Hours:  7.371. 

Status:  New. 

Contact:  Wanda  Funk.  HUD.  (202) 
708-0860.  Jennifer  Main.  OMB.  (202)  395- 
6880.  I 

Supporting  Statement  for  Infonnation 
CollectioiH-Public  Housing 
Management  Reform  i 

A.  Justification  ' 

1.  Section  502  of  the  National 
Affordable  Housing  Act  of  1990  (the 
1990  Act)  establishes  seven  specific 
indicators  and  directs  the  Secretary  to 
develop  any  other  factors  (indicators) 
deemed  appropriate  to  assess  the 
management  performance  of  public 
housing  agencies  (PHAs)  in  all  major 
areas  of  management  operations.  The 
1990  Act  further  states  that  such 
indicators  shall  be  used  to  designate 
troubled  PHAs  and  PHAs  that  are 


troubled  wUh  respect  to  the  program 
under  section  14  (mod-troubled).  HUD 
shall  enter  into  a  memorandum  of 
agreement  which  will  address  the  failed 
indicators,  with  each  troubled  and  mod- 
troubled  PHA.  In  addition,  the  Secretary 
is  required  by  the  1990  Act  to  annually 
submit  to  Congress  a  report  on  the 
status  of  troubled  and  mod-troubled 
PHAs. 

These  indicators  will  be  used  by  Field 
Offices  to  annually  update  the 
automated  PHA  Performance  Profile 
(Form  HUD-52413)  module  of  the 
System  for  Management  Information 
Retrieval  Public  Housing  (SMIRPH)  for 
all  PHAs  at  the  beginning  of  the  PHA 
fiscal  year  to  allow  the  Department  to 
fulfill  this  mandate  of  the  1990  Act  in  a 
fair  and  efficient  manner.  The  SMIRPH 
system  is  an  internal  automated  system 
used  by  only  the  Department  and  not  by 
PHAs.  PHAs  are  not  required  to 


complete  the  automated  PHA 
Performance  Profile  module;  that  module 
is  completed  by  the  Field  Office.  PHAs 
are  required  to  complete  and  submit  a 
certification  form,  as  described  below. 

The  program  developed  by  the 
Department  is  the  Public  Housing 
Management  Assessment  Program 
(PHMAP)  and  includes  a  total  of  12 
indicators,  rather  than  39  indicators  and 
standards  as  published  in  the  proposed 
rule.  Of  these,  a  PHA  shall  be  required 
to  certify  to  six  indicators  because 
information  regarding  these  indicators  is 
not  presently  reported  to  HUD  by  PHAs 
on  any  form,  rather  than  14  indicators 
and  standards  as  published  in  the 
proposed  rule.  TTie  use  of  a  certification 
procedure,  rather  than  thie  preparation 
and  submission  of  a  full  data  report 
was  judged  to  be  the  least  intrusive 
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method  of  gathering  the  information 
necessary  to  carry  out  section  502. 

The  first  five  indicators  that  will  be 
certified  to  are  indicators  required  by 
the  1990  Act:  vacancies;  rents 
uncollected;  unit  tumaroimd; 
outstanding  work  orders;  and  annual 
inspection  and  condition  of  units  and 
systems.  All  of  these  indicators  must  be 
used  to  designate  troubled  PHAs. 
Information  regarding  troubled  PHAs 
and  these  five  indicators  will  be 
included  in  the  Secretary's  aimual  report 
to  Congress.  Since  the  1990  Act  requires 
HUD  to  assess  PHAs  on  these  indicators 
and  this  information  is  not  currently 
reported  to  HUD,  PHAs  will  have  to 
certify  to  these  indicators  to  satisfy  the 
statutory  requirement.  The  remaining 
indicator  which  will  require 
certification,  addresses  President  Bush's 
and  Secretary  Kemp's  HUD  priorities 
and  relate  to  important  management 
concerns:  Homeownership  and 
affordable  housing  opportunities; 
economic  development  and  self- 
sufficiency;  resident  participation;  and 
anti-drug  strategy/security.  This 
indicator  will  be  used  to  designate 
troubled  PHAs.  Information  regarding 
troubled  PHAs  and  this  indicator  will  be 
included  in  the  Secretary's  annual  report 
to  Congress.  Since  this  indicator 
addresses  HUD  priorities,  is  essential  to 
assess  management  performance,  and 
information  on  it  is  not  currently 
reported  to  HUD,  PHAs  will  have  to 
certify  to  this  indicator. 

PHAs  will  certify  compliance  with  the 
above  listed  indicators  so  HUD  can 
assess  PHAs  in  all  major  areas  of 
management  operations  as  required  by 
the  1990  Act. 

Pursuant  to  5  CFR  1320.4(b)(1),  the 
Department  has  ensured  that  the 
collection  of  information  associated 
with  the  following  nonstatutory 
requirements  is  the  least  burdensome 
necessary  by  removing  the  burden  of 
these  requirements  for  the  PHMAP: 
Board  approved  policies  and 
procedures;  work  order  response  time; 
Comprehensive  Occupancy  Plan;  and 
timeliness  of  management 
improvements. 

'There  were  no  comments  received 
regarding  the  "utility  of  information 
collection."  However,  the  reporting 
associated  with  the  regulation  has  been 
reduced  due  to  the  elimination  of 
compliance  indicators  and  the 
combination  of  others  in  response  to 
conmients  received  on  the  proposed 
rule.  There  are  now  12  indicators. 

2.  The  information  provided  by  PHAs 
will  be  used  by  HUD  to  assess  all  major 
areas  of  PHAs'  management  operations, 
designate  PHAs  as  troubled  and  mod- 
troubled,  enter  into  a  memorandum  of 


agreement  with  troubled  and  mod- 
troubled  PHAs,  and  report  annually  to 
Congress  on  the  status  of  troubled  and 
mod-troubled  PHAs.  In  addition,  HUD 
will  use  this  information  to  practice 
accountability  monitoring  and  risk 
management  as  well  as  to  determine  the 
type,  scope  and  frequency  of  HUD 
reviews  of  PHAs  and  subsequent  areas 
of  required  technical  assistance  to 
PHAs.  If  the  information  were  not 
required  to  be  collected,  HUD  would  not 
be  able  to  fulfill  the  statutory 
requirements  of  the  1990  Act. 

3.  We  have  not  considered  the  use  of 
improved  technology  since  all  PHA's  do 
not  have  computer  systems  and  there  is 
no  other  way  to  get  the  information 
except  directly  from  PHAs. 

4.  "There  will  be  no  duplication  of 
information. 

5.  There  is  no  similar  information 
already  available  which  could  bie  used 
or  modified  for  use  for  the  purpose 
described  in  paragraph  2. 

6.  We  attempted  to  minimize  the 
burden  on  PHAs  by  providing  the  exact 
form  to  be  used  to  provide  the  required 
information  to  HUD.  The  certification 
form  will  include  the  0MB  approval 
number. 

7.  The  information  cannot  be  collected 
less  frequently  than  annually  due  to  the 
statutory  requirement  for  the  Secretary 
to  annually  report  to  Congress  on  the 
status  of  troubled  and  mod-troubled 
PHAs. 

8.  There  are  no  special  circumstances 
that  require  the  collection  to  be 
conducted  in  a  manner  which  is 
inconsistent  with  the  guidelines  in  5  CFR 
1320.6. 

9.  There  has  been  consultation  outside 
of  HUD  Headquarters  and  Regional  and 
Field  Offices  on  this  information 
collection  with  the  PHMAP  Working 
Group.  In  addition  to  HUD  Regional  and 
Field  Office  participation,  the  Workinig 
Group  included  representatives  from 
PHAs,  resident  organizations  and 
industry  groups.  "The  consultations 
began  December  1989  and  are  ongoing. 
The  PHMAP  Working  Group  includes 
the  following  representation: 

Ms.  Dorothy  Biehle,  Executive  Director, 
Maryville  Housing  Authority, 
Davidson  Square,  Maryville,  MO 
64468. 

Ms.  Sandra  Brown-Abemathy, 
Executive  Director,  Sutter  County 
Housing  Authority,  Post  Office  Box 
631,  Uba  City,  CA  95992. 

Mr.  Jon  Gutzman,  Executive  Director.  St. 
Paul  Housing  Authority,  413  Wacouta 
Street,  350  Gilbert  Building,  St.  Paul, 
MN  55101. 

Mr.  Raymond  D.  Hensen,  Director  of 
Research  &  Policy  Division,  New  York 


City  Housing  Authority,  250 
Broadway,  New  York,  NY  10007. 

Mr.  Peter  Howe,  Executive  Director, 
Portland  Housing  Authority,  14  Baxter 
Boulevard.  Portland.  ME  04101-1822. 

Mr.  Alphonso  Jackson,  Executive 
Director.  Dallas  Housing  Authority, 
2525  Lucas  Drive,  Dallas,  TX  75219. 

Ms.  Patty  Raybum.  Executive  Director, 
Owensboro  Housing  Authority.  2161 
E.  19th  Street.  Owensboro,  KY  42301. 

Ms.  Karen  Thoreson,  Executive  Director. 
Boulder  Housing  Authority,  3120 
Broadway,  Boulder.  CO  80302. 

Ms.  Georgia  Stone.  Funding 
Development  Director,  Ada  County/ 
Boise  City  Housing  Authority,  680 
Cunningham  Place,  Boise,  Idaho 
83702. 

Mr.  Brown  Nicholson.  Executive 
Director,  Colimibus  Housing 
Authority,  Post  Office  Box  630, 
Columbus,  GA  31993. 

Mr.  Jack  Womack,  Oklahoma  City 
Housing  Authority,  1700  Northeast    . 
Fourth  Street,  Oklahoma  City,  OK 
73117. 

Mr.  Charles  St.  Lawrence,  Chairman. 
Board  of  Commissioners,  Anne 
Arundel  County  Housing  Authority, 
401  Old  County  Road,  Sevema  Park, 
MD  21146. 

Mr.  Mitch  Dasher,  Executive  Director, 
National  Association  of  Resident 
Management  Corporations,  4510 
Quaries  Street.  NE.,  Washington,  DC 
20019. 

Ms.  Sandra  McClellan,  Legislative 
Assistant,  Public  Housing  Authorities 
Directors  Association,  511  Capitol 
Court  NE..  Washington,  DC  20002- 
4937. 
Ms.  Marcia  Sigal,  Housing  Programs 
Officer,  National  Association  of 
Housing  and  Redevelopment  Officials, 
1320 18th  Street.  NW.  (5th  Floor). 
Washington,  DC  20036. 
Ms.  Mary  Ann  Russ,  Director,  Council  of 
Large  Pubhc  Housing  Authorities,  122 
C  Sti«et,  NW.  (suite  865),  Washington, 
DC  20001. 

10.  The  information  collection  is 
public  information;  therefore,  there  is  no 
assurance  of  confidentiaUty  provided  to 
PHAs. 

11.  There  are  no  questions  of  a 
sensitive  nature  included  in  the 
information  to  be  collected. 

12.  We  do  not  estimate  that  there  will 
be  any  additional  cost  to  the  Federal 
Government.  The  information  collected 
from  PHAs  %vill  be  reviewed  in 
accordance  with  the  statutory 
requirements  of  the  1990  Act  and  with 
HUD'S  existing  review  and  monitoring 
procedures  (HUD  Handbook  7460.7 
REV-1).  Annual  cost  to  PHAs  is 
estimated  to  be  minimal  since  PHAs  are 
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normally  expected  to  provide  this 
information  to  their  Boards  of 
Commissioners  at  monthly  meetings. 
13.  Prior  to  the  passage  of  the  1990 
Act.  HUD  tested  four  of  the  six  PHMAP 


indicators  included  in  this  information 
collection  request  The  two  indicators 
not  included  in  the  test  are  statutorily 
required.  PHAs  were  requested  to  report 
the  amount  of  time  it  took  to  answer 


each  indicator.  Based  on  that 
information,  we  estimate  that 
information  requirements  for  these  four 
indicators  will  have  the  following 
reporting  burdens  per  PHA,  in  hours:  - 


Indicator 


Rents  Uncolloctod - _ — 

Unit  Turnaround 

Inspection  a  Condition  d  Units  &  Systems.. 

Resident  Inrtiatives - 

Subtotal — 


1-99  un«s 
(1606  PHAs) 


.2 

.4 

.5 

.4 

1.5 


100-499  units 
(1274  PHAs) 


J2 

.5 

.6 

.4 

IJB 


500-1249 

units  (244 

PHAs) 


S 

.5 

.6 

.5 

2.1 


1250-3999 

units  (102 

PHAs) 


.8 
.5 
.8 
.5 
2.6 


4000+  units 
(40  PHAs) 


.S 
.9 

1.3 
.5 

3.2 


The  two  indicators  that  were  not  field 
tested  were  required  by  the  1990  Act, 


and  we  estimate  that  the  information 
requirement  for  these  indicators  will 


have  the  following  reporting  burden  per 
PHA,  in  hours: 


Indicator 


Vacancies 

Outstandino  Wart(  Ortters... 
Total  Hours 


1-99  units 
(1608  PHAs) 


.2 

.2 
1.9 


100-499  units 
(1274  PHAs) 


.3 


500-1249 

units  (244 

PHAs) 


.5 
.5 

3.1 


1250-3999 

units  (102 

PHAs) 


.5 

.6 

3.7 


4000+  units 
(40  PHAs) 


.5 

.8 

4.5 


We  estimate  that  the  information 
requirements  for  the  interim  rule  will 
have  the  following  reporting  burdens: 


Reference 


1-99  Unit  PHAs — 

100-499  Unit  PHAs 

500-1249  Unit  PHAs  ... 
1250-3998  Unit  PHAs. 
4000+  Unit  PHAs 


Total  Reportina  Bunlan . 


Number  o( 


1608 

1274 

244 

102 

40 


Fraq.ol 


EsLa«g. 

Mponaetin 
(nours) 


14 

8.1 

a.1 

8.7 


Ettamtual 
burden  (tvs.) 


3055.2 

2675.4 
756.4 

-377.4 
180.0 

7JWUA 


UMI 


We  estimate  that  the  infomiation 
requirements  for  the  interim  rule  will 
have  the  following  recordkeeping 
burden: 


Recordkeepera 


3.286 

Total  Burden.. 


Hours  per 
racordkeeper 


Total  annuil 


327 
7J71 


The  proposed  collecticHi  of 
information  was  not  included  in  this 
agency's  Information  Collection  Budget 


14.  This  is  a  new  information 
collection. 

15.  The  collection  of  this  information 
will  not  be  published  for  statistical  use. 
but  will  be  used  to  comply  with  the 
statutory  requirements  in  the  1990  Act 
that  the  Secretary  designate  troubled 
and  mod-troubled  PHAs  and  annually 
report  to  Congress  their  status. 
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Public  Housing  Management 
Assessment  Program 
(PHMAP)  Certification 


UJB.  Department  of  Housing 
and  Urban  Davatoprnmrt 
Office  of  Public  and  Indian  Housing 


ir 

OMB  No.  2577-0136  (exp  mm/&itfy) 


Public  reporting  burden  tor  this  collection  ol  information  it  estimaled  to  average  X.X  hours  per  response,  including  the  bme  tor  reviewing  insinjctons,  searching 
ensting  <tata  sources,  gathering  and  maintaining  the  data  needed ,  and  compleling  and  reviewing  the  collection  of  information .  Send  c^ 
estimate  or  any  other  aspect  of  tNs  collection  of  information,  including  suggestions  for  reducing  this  burden,  10  tie  Reports  Manegement  Officer,  Olfia 
PollcietendSystBfiM.U.S.Depattmentof  Housing  andUtban  Development.  Washington.O.C.2MlO-3600andtothe  Office  of  Management  and  Budget,  Paperwofli 
Reduction  Pn^  (2577  wxx),  Washington,  D.C.  20503.  Do  not  send  this  completed  form  to  either  of  these  addressees. 


l>HA: 


We  hereby  certify  that,  as  of  the  above  data,  the  (name) . 


Housing  Authority  reports  the  following  irtdicators  under  the  Public 


Housing  Managemerrt  Assessment  Program  (PHMAP)  to  be  true  and  accurate  for  iu  fiscal  year  ending . 


Indicator  1:  Vacancy  Number  &  Percentage 
Actual  vacancy  percent 

% 

Percent  of  units  meeting  HQS 

% 

Total  vacant  units 

Percent  of  emergency  items  corrected/abated  within 
24  hours 

% 

Adjusted  vacancy  percent 

% 

Average  number  of  days  to  bring  non-emergency 
maintenance  items  to  HQS 

Percent  reduction  of  actual  vacanaes  over  prior 
three  years 

% 

Percent  of  Non-emergency  maintenance  Hems  thai 
were  corrected  according  to  PHA's  maintenanoe  plan 

% 

Indicators:  Rants  Uncollected 

% 

Major  systems  are  inspected  annually 
(enter  Yes,  No  or  N/A) 

Percent  of  average  annual  rants  uncoUeded 

Average  number  of  days  to  correct  identified  systems 
deficienoies 

Indicators:  Unit  Turnaround 

Annual  average  number  of  calendar  days  for  vacant 
unit  to  be  prepared  for  re-rental 

Percent  of  systems  deficiencies  thai  were  corrected 
according  to  PHA's  mainlananoo  plan 

% 

System  has  been  ostablishadtotrackunit  turnaround 
(eneter  Yas,  No  or  N/A) 

Maintenance  plans  for  units  and  systems  fiave  been 
established  and  we  followed  (enter  Yee.  No  or  N/A) 

Indicator  6:  Outstanding  Woifc  Orders 

Percent  of  emergency  items  corrected/abated  within 
24  hours 

% 

IndlcaiorS:  Tenants  Accounts  Receivable  (TARs) 
The  PHA  elects  to  use:  (majk  one) 

Tbe  Annual  Average     _ 
Annud  TAR  Percent    L 

Percent  of  outstanding  woik  orders 

% 

Prugrasi  has  been  demonstrated  over  the  moat 
reoentthreeyearperiodalradudngthetimerequired 
to  compiela  mainlenanoa  work  ordefs 
(enter  Yes.  No  or  N/A) 

mdlcalerll:  Residenl Initiatives 

PoUciee  have  fiave  been  adopted  and  prooedurea 

AmMmg  strategy^MCurHy 

IndlcrterT:  Annual  mspecUon  and  Condition  of 
Unis  and  Systems 

Resident  partidpatlonAnanagement 

'  SystemhasbeenestabHshedtotrackinspectionand 
rai>air  of  units  and  systems  (enter  Yes.  No  or  N/A) 

Homeownership  opportunities 

PHA  used  standards  that  were  at  least  equivalem  to 
the  Housing  Quality  Standards  (HQS) 

Economic  developmenl/MN-autllcienqr 

(antaryos.NoorN/A) 

Number  of  areas  at  which  PHA  has  been  suoosastui  in 
significantly  improving  conditionsAKlivlliee 

Percent  of  units  inspected  annually 

% 

The  undersigned  further  cartify  that,  to  their  present  taowledge.  there  Is  no  evidence  to  indicate  seriously  deficient  py^ 

on  the  PHA's  capacity  10  preserve  and  protect  Its  public  housing  developments  and  operate  tham  In  accordance  te»h  Federal  law  and  regtWBona. 

Appropriate  sancttons  for  imentional  false  certfflctfonwil  be  ltnpoeed.lndudfaigeuspension  or  debarrneni  of  the  signelorles. 

Ch*p«son.BoMlolCon«TMonsr:(slgnaiur«se«^  [  |Aawl«dlBlvt  E*a*»» Owasr : (signsi** » diis) 


A  Board  Resolution  approving  this  certHicatton  Is  required  and  shall  be  attached  to  the  eiceoHed  certMicsticn. 

[FR  Doc.  92-1214  Filed  1-16-S2: 8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 


fanuary  1. 1992. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to 
Congress. 


This  report  gives  the  status,  as  of 
January  1, 1992.  of  10  deferrals 
contained  in  the  two  special  messages 
for  FY  1992.  These  messages  were 
transmitted  to  Congress  on  September 
30,  and  December  19. 1991. 

Rescissions 

As  of  the  date  of  this  report,  no 
rescission  proposals  are  pending  before 
the  Congress. 

Deferrals  (Table  A  and  Attachment  A) 

As  of  January  1. 1992,  $2,906.4  million 
in  budget  authority  was  being  deferred 
from  obligation.  Attachment  A  shows 


the  history  and  status  of  each  deferral 
reported  during  FY  1992, 

Infonnation  From  Special  Messages 

The  special  messages  containing 
information  on  deferrals  that  are 
covered  by  this  cumulative  report  are 
printed  in  the  Federal  Registers  cited 
below: 

56  FR  50620.  Monday.  October  7, 1991. 
56  FR  67402.  Monday,  December  30, 

1991. 
Richard  Darman. 
Director. 
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TABLB  A 

STATUS  OF  FY  1992  DEFERRALS 

,  Amounts 

(In  millions 
of  dollars) 

Deferrals  proposed  by  the  President ... 5 ,  487 . 1 

Routine  Executive  releases  through  January  1,  1992.   -2,580.7 

Overturned  by  the  Congress 

Currently  before  the  Congress... 2,906.4 


2209 


Attachments 


ATTACHMENT  A 
Status  of  FY  1 992  Deferrals  -  As  of  January  1 , 1 992 
(Amounts  in  thousands  of  dollars) 


e 


Releases(-) 


AnrKNjnt 


Amounts  Transmitted 


Agencv/Bureau/Account 


Cumulative  Congres-  Congres-  Cumulative    Deferred 

Deferral     Original    Subsequent    Date  of       0MB/       sionally      sional       Adjust-  as  of 

Number     Request    Change  (+)  Message     Agency     Required    Action      ments(-f)      1-1-92 


FUNDS  APPROPRIATED  TO 
THE  PRESIDENT 

International  Security  Assistance 

Economic  support  fund.. D92-1         244.777  09-30-91 

"  D92-1A  1.623,312   12-19-91      650.621  1.217,468 

Foreign  military  financing D92-8      1.908,000  12-19-91      777,300  .      1.130.700 

Agency  for  International  Development 

International  disaster  assistance. 

Executive D92-2  "40.704  09-30-91  40.704 

Demobilization  and  transition  fund.......         D92-9  13.000  12-19-91  13,000 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Cooperative  work D92-3         482,378  09-30-91      135.434  346,944 

Expenses,  brush  disposal D92-10       101.006  12-19-91  101.006 

DEPARTMENT  OF  DEFENSE  -  CIVIL 

Wildlife  Conservation.  Military 
Reservations  ' 

Wildlife  conservation.  Defense D92-4  1,416  09-30-91  t.416 


s 

90 

a 


< 

en 
>) 

Z 

p 

ro 

3. 

a. 
a 

9 
C 

03 


to 


Z 

o 

a 
ge 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


ATTACHMENT  A 
Status  of  FY  1992  Deferrals  -  As  of  January  1 ,  1992 
(Amounts  in  thousands  of  dollars) 


Releases(-)  Amount 

Cumulative  Congres-  Congres-  Cumulative    Deferred 

Deferral  ~5^iSfiS^i^  Date  of       0MB/       sionally     sional       Adjust-         as  of 


Amounts  Transmitted 


.^/BMre^M/Ao^n,  P«e™    ^^  »^-^^j  ^^^^      -^    ^^^    ^      ^,„      ,.,.^ 


O 

a 


90 


Social  Security  Administration 
Limitation  on  administrative 
expenses. 


DEPARTMENT  OF  STATE 

Bureau  for  Refugee  Programs 
United  States  emergency  refugee  and 
migration  assistance  fund,  executive.... 

DEPARTMENT  OF  TRANSPORTATION 


D92-5 


7.317 


09-30-91 


D92-6  30,053  09-30-91 

D92-6A  24.750   12-19-91  7.000 


7,317 


47.803 


< 

Z 

o 


to 


51 

S3 
"< 

3 
c 

D3 
"1 
«< 


Federal  Aviation  Administration 
Facilities  and  equipment  (Airport  and 
airway  trust  fund) 


TOTAL.  DEFERRALS 

[FR  Doc.  92-1234  Filed  l-lft-fl2: 8:45  am) 

WLLINQ  CODE  3110-01-C 


D92-7      1.010.375 


09-30-91   1.010.375 


3.839.026     1.648.062 


2.580.730 


0     2.906.358 
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Note:  The  List  of  Public  Laws 
for  the  first  session  of  the 
102d  Congress  has  been 
completed  and  wM  be 
resumed  when  bills  are 
enacted  into  public  law  during 
the  second  session  of  the 
102d  Congress,  wtiich 
convenes  on  January  3,  1992. 
A  cumulative  list  of  Public 
Laws  for  the  first  session  was 
published  in  Part  It  of  the 
Federal  Register  on  January 
2,  1992. 
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Public  Laws 


102d  Congress,  Ist  Session,  1991 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregulariy  upon  enactment,  for  the  102d  Congress,  1st  Session,  1991. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
of  newly  enacted  laws  and  prices). 
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(Mir  nocnriRQ  CDdt: 

*6216 


I I    j[  Jj!>|3  •  please  send  me 

for  $1 19  per  subscription. 

1.  The  total  cost  of  my  order  is  $_ 


Charge  four  order, 
ire  easy  I 

To  ISn  your  orders  and  iiiqiiirici-(2a2)  275-0019 
subscriptions  to  PUBLIC  LAWS  for  the  102d  Congress,  1st  Session,  1991 


International  customers  frfease  add  25%. 
Please  Type  or  Print  I 

2.. 

(Company  or  personal  name) 


All  prices  inchide  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account  I  I  I  I  I  I  I  I"!"! 
LJ  visa  or  MasterCard  Account 


(Street  address) 


(City,  State,  ZIP  Code) 

i L 


1  M  1  1  i  1  1  1  M  M  1  1  1      1         1 

Thif^k  !"•*•  fi*'  I"*"' 

order! 

(Credit  card  expiration  date) 

— i«i 

(Daytime  fitoae  including  area  code) 
4.  Mafl  To:  Superintendent  of  Documents.  Government  Printing  Office,  Washington,  D.C.  20402-9371 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Aftacted 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put>lished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Fedefal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year. 

A  finding  aid  is  included  in  each  publication  \^f«ch  lists 
Federal  Register  page  numtjeis  vmth  the  dale  ol  put>hcation 
'  irUhe  Federal  Register. 

Note  to  FR  Subscribers 

FR  Indexes  and  the  LSA  (List  of  CFR  Sections  Affected) 

are  mailed  automatically  to  regular  FR  sulxcritiers. 


Superintendent  of  Documents  Subscriptions  Order  Form 


*6483 


Charge  your  ordf. 
/tk«MK/ 


I I    M.  J2/l3«  please  send  me  the  following  indicated  subscriptions: 

Q  LSA  •  List  of  CFR  Sections  Affected-one  year  as  issued-$21j00  (LCS) 
I I  Federal  Register  Index- one  year  as  issued -$19XX)  (FRSU) 


«Mk  m  (208)  TU-Xat  kOM  •no  %.m  »  *M  p.m 


1.  The  total  cost  of  my  order  is  $ 

International  customers  ple^  add  2S%. 
Please  1>pe  or  Print 

2. 


(Company  or  personal  name) 


(Additional  address/anemion  line) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


X  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 


(Street  address) 


(City.  Stale.  ZIP  Code) 


LJ  GPO  Deposit  Account 

LJ  visa  or  MasterCard  Account 

I  I  I  I  I  I  I  I  M  I I  m 

Thank  you  fwr  your  order! 


L 


± 


(Credit  card  expirMidin  dale) 


(Daytime  phone  including  area  code) 


(Signauire) 
4.  Matt  lb:  Superintendent  of  Documents,  Government  Printing  OfTice,  Washington,  DC  20402-9371 
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Neiv  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Researcfi  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069^00-00031-2 

Volume  IV  (Titles  42  thru  50). $25.00 

Stock  Number  069-000-00032-1 


(MrPnwk(Co«r 


L.   ^  J 


wnin 


Superintendent  of  Documents  Publications  Order  Fbnn 
I  Charge  your  order. 

Please  Type  or  Print  (Fbm  is  aligned  for  typewriter  use.)  ^  ^  *»" ."^  •«•  "^"^"f^f  ""^ 
Prices  iiJclude  regular  domestic  postage  and  handling  and  are  good  through  7/91.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 


Stock  Number 


021-602-00001-9 


Tide 


Catalog-Bestselling  Government  Books 


Price 
Each 


FREE 


Ibtal 
Price 


FREE 


(Company  or  personal  name> 


(Please  type  or  print) 


(Additional  address/anention  line) 


Total  for  Publications 

Please  Choose  Method  of  Payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 


(Street  address) 


(City,  Stale,  ZIP  Code) 


n  GPO  Deposit  Account 

n  VISA  or  MasterCard  Account 

I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I 


i 


) 


(Credit  card  expiration  date)       Tlumk  you  for  your  order! 


(Daytime  phone  including  area  code) 

Mai  lb:  Superiniendent  of  Documents 
Gowerament  Printing  Office 
^  Wuhii«loa,  DC  2tM02-9325 


(Signature) 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1, 1989 
SUn>LEMENT:  Revised  lanuaty  1, 1991 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citatioii  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 

Order  Processing  Code:  *6788 


Charge  your  ortfer. 
It'$  •a9yl 


DYES 


To  tax  your  order*  and  InqulrlM.  202-27S-2S29 

•  please  send  me  the  following  indicated  publication: 


copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00020-7  at  $12.00  each. 

copies  of  the  1991  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-000-00038-0  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  9/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account    I    I    I    I    I    I    I    I'H 


(Street  address) 


LJ  VISA  or  MasterCard  Account 


n 


(City,  State.  ZIP  Code) 

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


TTuuik  you  for  your  order!  "' 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9325 


*m 


Order  now ! 


/  /  f  f 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamationa  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  publia  For  those 
documents  that  have  been  affected  by  other 
proclamatk>ns  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstrucf  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period-along  with  any 
amendments— an  indication  of  its  current 
status,  and.  where  applicable,  its  location 
in  this  volume. 

Published  by  the  Office  of  the  f=ederai  Register, 
National  Archives  and  Records  Administration 
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Order  processing  codK 

♦  6661 


Superintendent  of  Documents  Poblications  Order  Fbnn 

CfMigeyourorcfor. 


K^ 


I    I  YEIS,  please  send  me  tlie  following: 


lb  fin  your  onlen  a02)-512-2250 


copies  of  CODinCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subjea  to  change. 

Please  Choose  Method  ct  Fayment: 

r~l  Check  Pwable  to  the  Superintendent  of  Documents 

I^-D 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Please  type  or  print) 


I    I  GPO  Deposit  Account 

[J  VISA  or  MasterCard  Account 

nin 


I  I  M  I  I 


1 — I  (Credit  card  expiration  date)  Thank  you  for 

-' — '    '  your  order! 


(D^time  phone  including  area  code) 


(Authorizing  Signature) 


(am) 


(Purchase  Order  No.) 

YES   NO 

Mqr  we  nnlw  your  naoie/additss  available  to  o(lMrmailen?LJ  LJ 


Mail  To:    New  Orders,  Siqwrintendem  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


jeral  Register, 
Iministration 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  196  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  forrnat  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $195 
Six  months:  $97.50 

Code  of  Federal  Regulations: 

Cun-ent  year  (as  issued):  $188 


Superintendent  <tf  Documents  Subscriptions  Order  Form 


*6462 


DYES, 


Charye  your  order. 
It's  •asy! 

Chargt  ordtn  may  b*  MMphoMd  10  Ow  QPO  o>Mt 
dHk  « (202)  783-3236  Ifoni  8:00  a  m  to  4«>  p.m. 
•MMm  lima.  Monday-Fnday  (axcapi  hoMayi) 


please  send  me  the  following  indicated  subscriptions: 
24X  MCROFICIC  FORMAT: 


.  Cod*  of  F8dtral  ItogiitaUons: 


.0(wyMr$196 
.Currant  year  $188 


.Sumonttw:  197.50 


f  Documents 


1.  The  total  cost  of  my  order  is  $ 

Inteniational  customers  please  add  2S%. 

Please  Type  or  Print 

2 

(Company  or  personal  name) 


(Additional  address/attention  line) 


All  prices  iiKlude  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Street  address) 


(City,  State,  ZIP  Code) 


3.  Pleue  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        I    I    I    I    I    I  Tl-n 
(~l  VISA  or  MasterCard  Account 

• I I  I  I  I  ITTI 

Thank  you  for  your  order! 


L 


J_ 


(Credit  card  expiration  dale) 


(Daytime  phone  including  area  code) 


(Signaiure) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  D.C.  20402-9371 


(Rev.  2/90) 
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The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 
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The  FMtral  Rsgtotor,  published  daily,  is  the  official 

.  publication  for  notifying  the  public  of  proposed  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  participate  in  the 
rulemaking  process  by  commenting  on  ttw  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
regulations  currently  in  effect. 

Mailed  monthly  as  part  of  •  Federal  neglrter  subscription 
are:  the  LSA  (List  of  CFR  Sections  Affected)  whk:h  leads  users 
of  the  Code  of  Fedeni  ReguMkMW  to  amendatory  actions 
published  in  the  daily  Federal  Heglater;  and  the  cumulative 
Fedefai  BeQlslef  index* 


The  Code  of  Federal  Regulatlofw  (CFR)  comprising 
approximately  196  volumes  contains  the  annual  codification  of  , 
the  final  regulations  printed  in  the  Federal  Register.  Each  of 
the  50  titles  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  nagiater  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
Price  inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


*6463 

DYES 


Charg9  your  ortfer. 


Ctargi  trttn  my  be  Meptaiwd  to  ilw  GPO  onler 

dHk  ■  (202)  783-3238  Irom  8:00  am.  to  4:00  p.m. 

I  Mm.  Monditf-Friday  (nnpi  hotdays) 


m  please  send  me  the  following  indicated  subscriptions: 

•  Code  of  Federal  Regulationa 


^_$620  for  one  year 

•  24  X  Microfiche  Format: 
$188  for  one  year 


•  Magnetic  tape: 

^$21,750  for  one  year 


•  Federal  flegiater 

X340  for  one  year 
^$170  for  six-months 

•  24  X  MlcroHche  Format: 

$195  for  one  year 

$97.50  for  six-months  ' 

•  Magnetic  tape: 

^_$37,500  for  one  year 
$18,750  for  six-months 

1.  Ttie  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change,  international  customers  please  add  25%. 
Please  Type  or  Print 

: 3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 

Documents  - 

D  GPO  Deposit  Account    I    I    I    i    I    I    I    I^H 
LJ  visa  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  ITI 

Tlianlr  you  for  your  order/ 

(Credit  card  expiration  date) 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City.  Siaie,  ZIP  Code) 


L 


i. 


(Daytime  phone  including  area  code) 


(Signature)  (Rev.  2/90) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  O.C.  20402-9371 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  12788  of  January  15,  1992 
Defense  Economic  Adjustment  Program 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  10  U.S.C.  2391  and  the  Defense 
Economic  Adjustment,  Diversification,  Conversion,  and  Stabilization  Act  of 
1990,  enacted  as  Division  D,  section  4001  et  seq.,  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991,  Public  Law  101-510,  and  to  provide 
coordinated  Federal  economic  adjustment  assistance  necessitated  by  changes 
in  Department  of  Defense  activities,  it  is  hereby  ordered  as  follows: 

Section  1.  Function  of  the  Secretary  of  Defense.  The  Secretary  of  Defense 
shall,  through  the  Economic  Adjustment  Committee,  design  and  establish  a 
Defense  Economic  Adjustment  Program. 

Sec.  2.  Purpose  of  the  Defense  Economic  Adjustment  Program.  The  Defense 
Economic  Adjustment  Program  shall  assist  in  the  alleviation  of  serious  com- 
munity socioeconomic  effects  that  result  from  major  Defense  base  closured, 
realignments,  and  Defense  contract-related  adjustments,  and  the  encroach- 
ment of  the  civilian  community  on  the  mission  of  military  installations. 

Sec.  3.  Functions  of  the  Defense  Economic  Adjustment  Program.  The  Defense 
Economic  Adjustment  Program  shall: 

(a)  Identify  problems  of  States,  regions,  metropolitan  areas,  or  communities 
that  result  from  major  Defense  base  closures,  realignments,  and  Defense 
contract-related  adjustments,  and  the  encroachment  of  the  civilian  community 
on  the  mission  of  military  installations  and  that  require  Federal  assistance; 

(b)  Use  and  maintain  a  uniform  socioeconomic  impact  analysis  to  justify  the 
use  of  Federal  economic  adjustment  resoiirces,  prior  to  particular  realign- 
ments; 

(c)  Apply  consistent  policies,  practices,  and  procedures  in  the  administration 
of  Federal  programs  that  are  used  to  assist  Defense-affected  States,  regions, 
metropolitan  areas,  and  communities: 

(d)  Identify  and  strengthen  existing  agency  mechanisms  to  coordinate  employ- 
ment opportunities  for  displaced  agency  personnel; 

(e)  Identify  and  strengthen  existing  agency  mechanisms  to  improve  reemploy- 
ment opportunities  for  dislocated  Defense  industry  personnel; 

(f)  Assure  timely  consultation  and  cooperation  with  Federal,  State,  regional, 
metropoUtan,  and  community  officials  concerning  Defense-related  impacts  on 
Defense-affected  communities'  problems; 

(g)  Assure  coordinated  interagency  and  intet^ovemmental  adjustment  assist- 
ance concerning  Defense  impact  problems; 

(h)  Prepare,  facilitate,  and  implement  cost-effective  strategies  and  action  plans 
to  coordinate  interagency  and  intergovernmental  economic  adjustment  efforts; 

(i)  Encourage  effective  Federal,  State,  regional,  metropolitan,  and  community 
cooperation  and  concerted  involvement  of  public  interest  groups  and  private 
sector  organizations  in  Defense  economic  adjustment  activities; 

(j)  Serve  as  a  clearinghouse  to  exchange  information  among  Federal,  State, 
regional,  metropolitan,  and  community  officials  involved  in  the  resolution  of 
community  economic  adjustment  problems.  Such  information  may  include,  for 
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example,  previous  studies,  tedmical  inftwmation.  and  sources  of  public  and 

private  financing; 

(k)  Assist  in  the  diversification  of  local  economies  to  lessen  dependence  on 

Defense  activities; 

(1)  Encourage  and  facilitate  private  sector  interim  use  of  lands  and  buildings  to 

generate  jobs  as  military  activities  diminish;  and. 

(m)  Develop  ways  to  streamline  property  disposal  procedures  to  enable 
Defense-impacted  communities  to  acquire  base  property  to  generate  jobs  as 
military  activities  diminish. 
Sec  *.  Economic  Adjustment  Committee. 

(a)  Membership.  The  Economic  Adjustment  Committee  ("Committee")  shall  be 
composed  of  the  following  individuals,  or  a  designated  principal  deputy  of 
these  individuals,  and  such  other  individuals  from  the  executive  branch  as  the 
President  may  designate.  Such  individuals  shall  include  the: 

(1)  Secretary  of  Agriculture; 

(2)  Attorney  General; 

(3)  Secretary  of  Commerce; 

(4)  Secretary  of  Defense; 

(5)  Secretary  of  Education; 

(6)  Secretary  of  Energy; 

(7)  Secretary  of  Health  and  Human  Services; 

(8)  Secretary  of  Housing  and  Urban  Development; 

(9)  Secretary  of  the  Interior; 

(10)  Secretary  of  Labor; 

(11)  Secretary  of  State;  ' 

(12)  Secretary  of  Transportation; 

(13)  Secretary  of  the  Treasury; 

(14)  Secretary  of  Veterans  Affairs; 

(15)  Chairman,  Council  of  Economic  Advisers; 

(16)  Directw  of  the  Office  of  Management  and  Budget; 

(17)  Director  of  the  Office  of  Personnel  Management; 

(18)  Director  of  the  United  States  Arms  Control  and  Disarmament  Agency: 

(19)  Administrator  of  the  Environmental  Protection  Agency; 

(20)  Director  of  the  Federal  Emergency  Management  Agency; 

(21)  Administrator  of  General  Services; 

(22)  Administrator  of  the  Small  Business  Administration;  and, 

(23)  Postmaster  General 

(b)  Chairman.  The  Secretaries  of  Defense.  Commerce,  and  Labor  shall  rotate, 
on  a  yearty  basis,  as  chairman  of  the  Committee. 

(c)  Vice  Chairman.  The  Assistant  Secretary  of  Defense  who  oversees  the 
Department  of  Defense's  Office  of  Economic  Adjustment  shall  serve  as  vice 
diairman  of  the  Committee.  The  vice  chairman  shall  chair  the  Committee  in 
the  absence  of  both  the  diainnan  and  the  chairman's  designee  and  may  also 
preside  over  meetings  of  designated  r^resentatives  of  the  concerned  execu- 
tive agencies. 

(d)  Executive  Director.  The  head  of  the  Department  of  Defense's  Office  of 
Ecraomic  Adjustment  shall  provide  all  necessary  policy  and  administrative 
siqiport  for  the  Committee  and  shc^  be  responsible  for  coordinating  the 
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application  of  the  Defense  Economic  Adjustment  Program  to  Department  of 
Defense  activities. 

(e)  Duties.  The  Committee  shall: 
(1)  Advise,  assist,  and  support  the  Defense  Economic  Adjustment  Program; 

(2]  Develop  procedures  for  ensuring  that  State,  regional,  and  community 
officials  and  representatives  of  organized  labor  in  those  States,  municipalities, 
localities,  or  labor  organizations  tiiat  are  substantially  and  seriously  affected 
by  changes  in  Defense  expenditures,  realignments  or  closures,  or  cancellation 
or  curtailment  of  major  Defense  contracts,  are  notified  of  available  Federal 
economic  adjustment  programs;  and, 

(3)  Report  annually  to  the  President  and  then  to  the  Congress  on  the  work  of 
the  Economic  Adjustment  Committee  during  the  preceding  fiscal  year. 

Sec.  5.  Responsibilities  of  Executive  Agencies, 

(a)  The  head  of  each  agency  represented  on  the  Committee  shall  designate  an 
agency  representative  to: 

(1)  Serve  as  a  liaison  with  the  Secretary  of  Defense's  economic  adjustment 
staff; 

(2)  Coordinate  agency  support  and  participation  in  economic  adjustment 
assistance  projects;  and, 

(3)  Assist  in  resolving  Defense-related  impacts  on  Defense-affected  commu- 
nities. 

(b)  All  executive  agencies  shall: 

'^  (1)  Support,  to  the  extent  permitted  by  law,  the  economic  adjustment 
assistance  activities  of  the  Secretary  of  Defense.  Such  support  may  include  the 
use  and  application  of  personnel,  technical  expertise,  legal  authorities,  and 
available  financial  resources.  This  support  may  be  used,  to  the  extent  permit- 
ted by  law,  to  provide  a  coordinated  Federal  response  to  the  needs  of 
individual  States,  regions,  municipalities,  and  communities  adversely  affected 
by  necessary  Defense  changes; 

(2)  Afford  priority  consideration  to  requests  from  Defense-affected  commu- 
nities for  Federal  technical  assistance,  financial  resources,  excess  or  surplus 
property,  or  other  requirements,  that  are  part  of  a  comprehensive  plan  used  by 
the  Committee. 

Sec.  6.  Judicial  Review.  This  order  shall  not  be  interpreted  to  create  any  right 
or  benefit,  substantive  or  procedural,  enforceable  at  law  by  a  party  against  the 
United  States,  its  agencies,  its  officers,  its  agents,  or  any  person. 

Sec.  7.  Construction,  (a)  Nothing  in  this  order  shall  be  construed  as  subjecting 
any  function  vested  by  law  in,  or  assigned  pursuant  to  law  to,  any  agency  or 
head  thereof  to  the  authority  of  any  other  agency  or  officer  or  as  abrogating  or 
restricting  any  such  function  in  any  manner. 

(b)  This  order  shall  be  effective  immediately  and  shall  supersede  Executive 
Order  No.  12049. 
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contaiios  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wtiich  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  Usted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  tl>e  Secretary 
7CFRPart2 

Revision  of  Delegations  of  Authority 
AGCNCV:  Department  of  Agriculture. ' 


action:  Final  rule. 


summary:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  U.S.  Department  of 
Agriculture  (USDA)  to  reflect  the 
establishment  of  the  Rural  Development 
Administration. 

EFFECTIVE  DATE:  January  21. 1992. 

FOR  FURTHER  INFORMATION  contact: 

John  H.  Madding,  Deputy  Director, 
Community  Facilities  Division,  Farmers 
Home  Administration,  United  States 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  720-1490. 

SUPPLEMENTARY  INFORMATION:  This 
document  reflects  the  establishment  of 
the  Rural  Development  Administration. 
It  revises  the  delegations  of  authority  to 
the  Under  Secretary  for  Small 
Community  and  Rural  Development  and 
the  Ad-Tiiniatrator  of  the  Farmers  Home 
Administration  and  adds  delegations  of 
authority  to  the  Administrator  of  the 
Rural  Development  Administration.' 
This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed  rule 
making  and  opportunity  for  comment 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  No. 
12291.  Finally,  this  action  is  not  a  rule  as 
defmed  by  Public  Law  96-354,  the 
Regulatory  Flexibility  Act,  and  thus  is 
exempt  from  the  provisions  of  that  Act. 


List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies]. 

Accordingly,  part  2,  title  7.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301  and  Reorganization 
Plan  No.  2  of  1953. 

Subpart  C— Delegations  of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.23  is  amended  by  revising 
the  section  heading  and  the  first 
sentence  of  paragraph  (a)(1)  and  making 
the  remaining  text  a  concluding 
paragraph,  and  revising  paragraph 
(a](ll],  removing  and  reserving 
paragraph  (a)  (4).  (5),  (6).  (10).  (14),  (16), 
(18),  (20),  and  (21),  and  revising 
paragraph  (b)  to  read  as  follows: 

fZ23    Under  Secretary  for  Sman 
Community  end  Rural  Devetopmenl 


(a)  Related  to  farmers  home  activities. 
(1)  Administer  the  Consolidated  Farm 
and  Rural  Development  Act  (7  U.S.C. 
1921  et  seq.)  except: 

(i)  The  authority  contained  in  section 
342  of  said  act  (7  U.S.C.  1013a); 

(ii)  The  authority  to  administer  all 
programs  under  Section  306  (7  U.S.C. 
1926); 

(iii)  The  authority  in  section  303(a)  (2) 
and  (3)  (7  U.S.C.  1923(a)  (2)  and  (3)) 
relating  to  real  estate  loan  for  recreation 
and  non-Farm  purposes; 

(iv)  The  authority  in  section  304(b)  (7 
U.S.C.  1924(b))  relating  to  small  business 
enterprise  loans; 

(v)  Sections  309  (7  U.S.C.  1929)  and 
309A  (7  U.S.C.  1929a)  regarding  assets 
and  prograqis  related  to  rural 
development; 

(vi)  The  authority  in  section  310A  (7 
U.S.C.  1931)  relating  to  watershed  and 
resource  conservation  and  development 
loans; 


(vii)  The  authority  in  section  31(ffl  (7 
U.S.C.  1932)  regarding  rural 
industrialization  assistance; 

(viii)  The  authority  contained  in 
section  312(a)  (5)  and  (6)  (7  U.S.C. 
1942(a)  (5)  and  (6))  relating  to  operating 
loans  for  recreation  and  non-Farm 
purposes; 

(ix)  The  authority  contained  in  section 
312(b)  (7  U.S.C.  1942(b))  relating  to  smaQ 
business  enterprises; 

(x)  The  authority  contained  in  section 
306A  (7  U.S.C.  ig26a)  and  section  306B 
(7  U.S.C.  1926b)  to  administer  the 
emergency  community  water  assistance 
grant  programs; 

(xi)  The  authority  contained  in  section 
306C  (7  U.S.C.  1926c)  to  administer  the 
water  and  waste  facility  loans  and 
grants  to  alleviate  health  risks;  and 

(xii)  The  authority  in  section  364  (7 
U.S.C.  2006f),  secUon  365  (7  U.S.C.  2008), 
section  366  (7  U.S.C.  200ea).  section 
367  (7  U.S.C  2006b).  and  section  368 
(7  U.S.C  2Q06c)  regarding  assets 
and  programs  related  to  rural 
development.  •  •  • 


(4)-{6)  [Reserved] 

e  •  e  *  * 

(10)  [Reserved] 

(11)  Administer  financial  assistance 
programs  under  part  A  of  title  III  and 
part  D  of  title  1  and  the  necessarily 
related  functions  in  title  VI  of  the 
Economic  Opportunity  Act  of  1964,  as 
amended  (42  U.S.C.  2763-2768,  2841- 
2855.  2942.  2943(b),  2961)  delegated  by 
the  Director  of  die  Office  of  Economic 
Opportunity  to  the  Secretary  of 
Agriculture  by  documents  dated 
October  23, 1964  (29  FR  14764),  and  June 
17, 1968  (33  FR  9850),  respectively, 
except  those  relating  to  Economic 
Opportunity  Loans  to  Cooperatives. 


(14)  [Reserved] 


(16)  [Reserved] 
•        »        •        • 

(18)  [Reserved] 
«        *        •        • 

(20)-(21)  [Reserved] 


(b)  Related  to  rural  developmenL  [1] 
Provide  leadership  and  coordination 
wilhin  the  executive  branch  of  a 
nationwide  rural  development  program 
utilizing  the  services  of  executive 
branch  departments  and  agencies  and 
the  agencies,  bureaus,  offices,  and 
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services  of  the  Department  of 
Agriculture  in  coordination  with  rural 
development  programs  of  State  and 
local  governments  (7  U.S.C.  2204). 

(2)  Coordinate  activities  relative  to 
rural  development  among  agencies 
under  the  Under  Secretary  for  Small 
Community  and  Rural  Development  and, 
through  appropriate  channels,  serve  as 
the  coordinating  agency  for  other 
departmental  agencies  having  primary 
responsibilities  for  specific  titles  of  the 
Rural  Development  Act  of  1972,  and 
allied  legislation. 

(3)  Administer  a  national  program  of 
economic,  social,  and  environmental 
research  and  analysis,  statistical 
programs,  and  associated  service  work 
related  to  rural  people  and  the 
communities  in  which  they  live 
including  rural  industrialization;  rural 
population  and  manpowen  local 
government  finance;  income 
development  strategies;  housing:  social 
services  and  utilization;  adjustments  to 
changing  economic  and  technical  forces; 
and  other  related  matters. 

(4]  Work  with  Federal  agencies  in 
encouraging  the  creation  of  rural 
community  development  organizations. 

(5)  Assist  other  Federal  agencies  in 
making  rural  community  development 
organizations  aware  of  the  Federal 
programs  available  to  them. 

(6)  Advise  rural  community 
development  organizations  of  the 
availability  of  Federal  assistance 
programs. 

(7)  Advise  other  Federal  agencies  of 
the  need  for  particular  Federal 
programs. 

(8]  Assist  rural  community 
development  organizations  in  making 
contact  with  Federal  agencies  whose 
assistance  may  be  of  benefit  to  them. 

(9)  Assist  other  Federal  agencies  and 
national  organizations  in  developing 
means  for  extending  their  services 
effectively  to  rural  areas. 

(10)  Assist  other  Federal  agencies  in 
designating  pilot  projects  in  rural  areas. 

(11)  Conduct  studies  to  determine  how 
programs  of  the  Department  can  be 
brought  to  bear  on  the  economic 
development  problems  of  the  country 
and  assure  that  local  groups  are 
receiving  adequate  technical  assistance 
from  Federal  agencies  or  from  local  and 
State  governments  in  formulating 
development  programs  and  in  carrying 
out  planned  development  activities. 

(12)  Assist  other  Federal  agencies  in 
formulating  manpower  development  and 
training  policies. 

(13)  Authority  to  enter  into  contracts 
for  the  support  of  rural  development. 

(14)  Except  with  respect  to  loans  for 
rural  telephone  facilities  and  service 
and  financing  for  community  antenna 


television  facilities  and  services 
delegated  in  paragraphs  (c)(2)  and  (3)  of 
this  section,  administer  the  following 
sections  of  the  Consolidated  Farm  and 
Rural  Development  Act  (7  U.S.C.  1921  et 
seq): 

(i)  Sections  303(a)(2)  and  (3)  (7  U.S.C. 
1923(a)(2)  and  (3))  relating  to  real  estate 
loans  for  recreation  and  non-Farm 
purposes; 

(ii)  Section  304(b)  (7  U.S.C.  1924(b)) 
relating  to  small  business  enterprises;    , 

(iii)  Section  306  (7  U.S.C.  1926); 

(iv)  Section  306A  (7  U.S.C.  1926a); 

(v)  Section  306B  (7  U.S.C.  1926b); 

(vi)  Section  306C  (7  U.S.C.  1926c); 

(vh)  Sections  309  (7  U.S.C.  1929)  and 
309A  (7  U.S.C.  1929a)  relating  to  assets 
and  programs  related  to  rural 
development; 

(viii)  Section  310A  (7  U.S.C.  1931) 
relating  to  watershed  and  resource 
conservation  and  development; 

(ix)  Section  310B  (7  U.S.C.  1932) 
relating  to  rural  industrialization 

(x)  Sections  312(a)(5)  and  (6)  (7  U.S.C. 
1942(a)(5)  and  (6))  relating  to  operating 
loans  for  recreation  and  non-Farm 
purposes; 

(xi)  Section  312(b)  (7  U.S.C.  1942(b)) 
relating  to  small  business  enterprises; 

(xii)  Section  342  (7  U.S.C.  1013a); 

(xiii)  Administrative  Provisions  of 
Subtitle  D  of  the  Consolidated  Farm  and 
Rural  Development  Act  relating  to  rural 
'  development  activities; 

(xiv)  Section  364  (7  U.S.C.  2006f); 

(xv)  Section  365  (7  U.S.C.  2006); 

(xvi)  Section  366  (7  U.S.C.  2008a): 

(xvii)  Section  367  (7  U.S.C.  2008b);  and 

(xviii)  Section  368  (7  U.S.C.  2008c). 

(15)  Administer  section  1323  of  the 
Food  Security  Act  of  1985  (7  U.S.C.  1932 
note). 

(16)  Administer  section  8,  and  those 
functions  with  respect  to  repayment  of 
obligations  under  section  4,  of  the 
Watershed  Protection  and  Flood 
Prevention  Act  (16  U.S.C.  1006a.  1004) 
and  administer  the  resource 
conservation  and  development  program 
to  assist  in  carrying  out  resource 
conservation  and  development  projects 
in  rural  areas  under  section  32(e)  of  the 
Bankhead-Jones  Farm  Tenant  Act  (7 
U.S.C.  1011(e)). 

(17)  Administer  loan  programs  in  the 
Appalachian  region  under  sections  203 
and  204  of  the  Applachian  Regional 
Development  Act  of  1965  (40  U.S.C.. 
App.  204). 

(18)  Administer  loans  to  Indian  tribes 
and  tribal  corporations  (25  U.S.C.  488- 
492). 

(19)  Administer  section  601  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (Pub.  L  95-620). 


(20)  Administer  the  Drought  and 
Disaster  Guaranteed  Loan  program 
under  section  331  of  the  Disaster 
Assistance  Act  of  1988  (7  U.S.C.  1929a 
note). 

(21)  Administer  the  Disaster 
Assistance  for  Rural  Business 
Enterprises  Guaranteed  Loan  Program 
under  section  401  of  the  Disaster 
Assistance  Act  of  1989  (7  U.S.C.  1929a 
note). 

(22)  Administer  the  Farms  for  the 
Future  Act  of  1990.  as  amended  (7  U.S.C. 
4201  note). 

(23)  Administer  the  Water  and  Waste 
Loan  Program  under  Section  2322  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990  (7  U.S.C.  1926-1). 

(24)  Administer  the  Rural  Wastewater 
Treatment  Circuit  Rider  Program  (7 
U.S.C.  1926  note). 

(25)  Administer  the  Rural  Economic 
Development  Demonstration  Grant 
Program  (7  U.S.C.  2662a). 

(26)  Administer  the  Economically 
Disadvantaged  Rural  Community  Loan 
program  (7  U.S.C.  6616). 

(27)  Administer  financial  assistance 
programs  relating  to  Economic 
Opportunity  Loans  to  Cooperatives 
under  part  A  of  title  III  and  part  D  of 
title  I  and  the  necessarily  related 
functions  in  Tide  VI  of  the  Economic    . 
Opportunity  Act  of  1964,  as  amended  (42 
U.S.C.  2763-2768,  2841-2855.  2942. 
2943(b),  2961)  delegated  by  the  Director 
of  the  Office  of  Economic  Opportunity  to 
the  Secretary  of  Agriculture  by 
documents  dated  October  23, 1964  (29 
PR  14764),  and  June  17. 1968  (33  FR 
9850),  respectively. 

(28)  The  authority  to  collect,  service, 
and  liquidate  loans  made  insured  or 
guaranteed  by  the  Rural  Development 
Administration.  Farmers  Home 
Administration  or  its  predecessor 
agencies. 

(29)  Administer  the  Federal  Claims 
Collection  Act  of  1966  and  joint 
regulations  issued  pursuant  thereto  by 
the  Attorney  General  and  the 
Comptroller  General  with  respect  to  the 
claims  of  the  Rural  Development 
Administi-ation  (31  U.S.C.  951. 953;  4 
CFR  chapter  II). 

(30)  Administer  responsibilities  and 
function  assigned  under  the  Defense 
Production  Act  of  1950,  as  amended  (50 
U.S.C.  app.  2061  et  seq.)  and  the  Federal 
Civil  Defense  Act  of  1950,  as  amended 
(50  U.S.C.  app.  2251  et  seq.)  relating  to 
rural  development  credit  and  financial 
assistance. 

(31)  Provide  Department-wide 
operational  support  and  coordination  for 
loan  and  grant  programs  to  foster  and 
encourage  the  production  of  fuels  from 
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agricultural  and  forestry  products  and 
by-products. 


Subpart  I— Delegations  of  Authority  by 
the  Under  Secretary  for  Smali 
Community  and  Rurai  Development 

3.  Section  2.70  is  amended  by  revising 
the  section  heading  and  the  flrst 
sentence  of  paragraph  (a)(1)  and  making 
the  remaining  text  a  concluding 
paragraph,  and  revising  paragraph 
(a)(ll)  and  by  removing  and  reserving 
paragraph  (a)(4)-(a)(8),  (a)(10),  (a)(28). 
(a)(29).  (a)(31).  (a)(33).  (a)(36).  (a)(37). 
and  (b)(2)  as  follows: 

§  2.70   Administrator,  Farmers  Home 
Administration. 

(a)  Delegations.  *  *  * 

(1)  Administer  the  Consolidated  Farm 
and  Rural  Development  Act  (7  U.S.C 
1921  et  seq.)  except: 

(i)  The  authority  contained  in  section 
342  of  said  act  (7  U.S.C.  1013a): 

(ii)  The  authority  to  administer  all 
programs  under  section  306  (7  U.S.C. 
1926): 

(iii)  The  authority  in  section  303(a)(2) 
and  (3)  (7  U.S.C.  1923(a)(2)  and  (3) 
relating  to  loans  for  recreation  and  non- 
Farm  purposes; 

(iv)  The  authority  in  section  304(b)  (7 
U.S.C.  1924(b))  relating  to  small  business 
enterprises; 

(v)  Sections  309  (7  U.S.C.  1929)  and 
30gA  (7  U.S.C.  1929a)  regarding  assets 
and  programs  related  to  rural 
development; 

(vi)  The  authority  in  section  310A  (7 
U.S.C.  1931)  relating  to  watershed  and 
resource  conservation  and  development 
loans; 

(vii)  The  authority  contained  in 
section  312(a)(5)  and  (6)  (7  U.S.C. 
1942(a))  relating  to  pollution  abatement 
loans  and  grants  and  certain  operating 
loans  to  farmers  delegated  in  section 
2.71; 

(viii)  The  authority  in  section  310B  (7 
U.S.C.  1932)  regarding  rural 
industrialization  assistance; 

(ix)  The  authority  contained  in  section 
312(1^  (7  U.S.C.  1942(b))  relating  to  small 
business  enterprises; 

(x)  The  authority  contained  in  section 
306A  (7  U.S.C.  1926a]  and  section  306B 
(7  U.S.C.  1926b)  to  administer  the 
emergency  community  water  assistance 
grant  program; 

(xi)  The  authority  contained  in  section 
306C  (7  U.S.C.  1926c)  to  administer  the 
water  and  waste  facility  loans  and 
grants  to  alleviate  health  risk;  and 

(xii)  The  authority  in  section  364  (7 
U.S.C.  2006{)  section  365  (7  U.S.C.  2008), 
section  366  (7  U.S.C  2008a],  section  367 
(7  U.S.C.  2008b],  and  section  368  (7 


U.S.C.  2008c)  regarding  assets  and 
programs  regarding  to  rural 
development.*  *  * 

***** 

(4)-(6)  [Reserved] 

*  •       •       •       * 

(10)  [Reserved] 

(11)  Administer  financial  assistance 
programs  under  part  A  of  title  III  and 
part  D  of  title  I  and  the  necessarily 
related  functions  in  title  VI  of  the 
Economic  Opportunity  Act  of  1964,  as 
amended  (42  U.S.C.  2763-2768.  2841- 
2855. 2942. 2943(b),  2961)  delegated  by 
the  Director  of  the  OfHce  of  Economic 
Opportunity  to  the  Secretary  of   " 
Agricultiu-e  by  documents  dated 
October  23, 1964  (29  FR 14764.  and  June 
17, 1968  (33  FR  9850),  respectively, 
except  those  relating  to  Economic 
Opportunity  Loans  to  Cooperatives. 

*  *       •       •       • 

(28)-{29)  [Reserved] 

*  ~  •        *        *        * 

(31)  [Reserved] 

*  *       •       •       • 

(33)  [Reserved] 

*  •       *       •       • 

(36)-^37)  [Reserved] 
(b)  *  *  • 
(2)  [Reserved] 

4.  A  new  section  2.71  is  added  to  read 
as  follows: 

S  2.71    Administrator.  Rural  Otvetopment 
Administration> 

(a)  Delegations.  Pursuant  to  S  2.23(b). 
(e)  and  (i),  and  subject  to  policy 
guidance  and  direction  by  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  the  following 
delegations  are  made  by  the  Under 
Secretary  for  Small  Commiuiity  and 
Rural  Development  to  the 
Administrator,  Rural  Development 
Administration: 

(1)  Provide  leadership  and 
coordination  within  the  executive 
branch  of  a  nationwide  rural 
development  program  utilizing  the 
services  of  executive  branch 
departments  and  agencies  and  the 
agencies,  bureaus,  offices,  and  services 
of  the  Department  of  Agriculture  in 
coordination  with  rural  development 
programs  of  State  and  local 
governments  ( 7  U.S.C.  2204). 

(2)  Coordinate  activities  relative  to 
rural  development  among  agencies 
under  the  Under  Secretary  for  Small 
Community  and  Rural  Development  and, 
through  appropriate  channels,  serve  as 
the  coordinating  agency  for  other 
departmental  agencies  having  primary 
responsibilities  for  specific  titles  of  the 
Rural  Development  Act  of  1972,  and 
allied  legislation. 

(3]-(l3)  [Reserved] 


(14)  Administer  the  following  sections 
of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1921  et  seq), 
except  with  respect  to  financing  for 
community  antenna  television  services 
or  facilities;  or  loans  for  rural 
electrification  or  telephone  systems  or 
facilities  other  than  hydroelectric 
generating  and  related  distribution 
systems  and  supplemental  and 
supporting  structures  if  they  are  not 
eligible  for  Rural  Electrification 
Administration  financing: 

(i)  Sections  303(a)(2)  and  (3)  (7  U.S.C. 
ig23(a)(2)  and  (3))  relating  to  loans  for 
recreation  and  non-Farm  purposes; 

(ii)  Section  304(b)  (7  U.S.C.  1924(b)) 
relating  to  small  business  enterprises; 

(iii)  Section  306  (7  U.S.C.  1926); 

(iv)  Section  306A  (7  U.S.C.  1926a): 

(v)  Section  306B  (7  U.S.C.  1926b); 

(vi)  Section  306C  (7  U.S.C.  ig26c): 

(vii)  Sections  309  (7  U.S.C.  1929)  and 
309A  (7  U.S.C.  ig29a)  regarding  assets 
and  programs  related  to  rural 
development; 

(viii)  Section  310A  (7  U.S.C.  1931) 
relating  to  watershed  and  resource 
conservation  and  development; 

(ix)  Section  310B  (7  U.S.C.  1932) 
relating  to  rural  industrialization 
assistance; 

(x]  Sections  312(a)(5)  and  (6)  (7  U.S.C. 
1942(a)(50  and  (6))  relating  to  land  and 
water  development  use  and 
conservation;  recreational  enterprises; 
small  business  enterprises;  and  pollution 
abatement; 

(xi)  Section  312(b)  (7  U.S.C.  1942(b)] 
relating  to  small  business  enterprises: 

(xii)  Section  342  (7  U.S.C.  1013a); 

(xiii)  Administrative  Provisions  of 
Subtitle  D  of  the  Consolidated  Faim  and 
Rural  Development  Act  relating  to  rural 
development  activities: 

(xiv)  Section  364  (7  U.S.C.  2006f): 

(xv)  Section  365  (7  U.S.C.  2008); 

(xvi)  Section  366  (7  U.S.C.  2008a): 

(xvii)  Section  367  (7  U.S.C.  2008b);  and 

(xviii)  SecUon  368  (7  U.S.C.  2008c): 

(15)  Administer  section  1323  of  the 
Food  Security  Act  of  1985  (7  U.S.C.  1932 
note). 

(16)  Administer  section  8,  and  those 
functions  with  respect  to  repayment  of 
obligations  under  section  4,  of  the 
Watershed  Protection  and  Flood 
Prevention  Act  (16  U.S.C.  1006a,  1004) 
and  administer  the  resource 
conservation  and  development  program 
to  assist  in  carrying  out  resource 
conservation  and  development  projects 
in  rural  areas  under  section  32(e)  of  the 
Bankhead-Jones  Farm  Tenant  Act  (7 
U.S.C.  1011(e)). 

(17)  Administer  loan  programs  in  the 
Appalachian  region  under  sections  203 
and  204  of  the  Appalachian  Regional 
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Development  Act  of  1965  (40  U^.C 
App.  204). 

(16)  Administer  loans  to  Indian  tribes 
and  tribal  corporations  (25  U^C  486- 
492). 

(19)  Administer  section  601  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
ofl97e(Pub.L9S-620). 

(20)  Administer  the  Drought  and 
Disaster  Guaranteed  Loan  program 
under  section  331  of  the  Disaster 
Assistance  Act  of  1988  (7  U.S.C.  1929a 
note). 

(21)  Administer  the  Disaster 
Assistance  for  Rural  Business 
Enterprises  Guaranteed  Loan  Program 
under  section  401  of  the  Disaster 
Assistance  Act  of  1989  (7  U.S.C  1929a 
note). 

(22)  Administer  the  Farms  for  the 
Future  Act  of  199a  as  amended  (7  U.S.C. 
4201  note). 

(23)  Administer  the  Water  and  Waste 
Loan  Program  under  section  2322  of  the 
Food.  Agriculture,  Conservatioa  and 
Trade  Act  of  1990  (7  U.S.C  1928-1). 

(24)  Administer  the  Rural  Wastewater 
Treatment  Circuit  Rider  Program  (7 
U.S.a  1928  note). 

(25)  Administer  the  Rural  Economic 
Development  Demonstration  Grant 
Program  (7  U.S.C.  2862a). 

(26)  Administer  the  Economically 
Disadvantaged  Rural  Community  Loan 
Program  (7  U.S.C  6616). 

(27)  Administer  financial  assistance 
propams  relating  to  Ec  jnomic 
Opportunity  Loans  to  Cooperatives 
under  part  A  of  title  m  and  part  D  of 
title  I  and  the  necessarily  related 
functiont  in  title  VI  of  the  Economic 
Opportunity  Act  of  1964,  as  amended  (42 
U.S.C  2703-2768, 2841-2855. 2942. 
2M3(b).  2961)  delegated  by  the  Director 
of  die  Office  of  Economic  Opportunity  to 
the  Secretary  of  Agriculture  by 
documents  dated  October  23, 1964  (29 
FR 14764),  and  June  17. 1966  (33  FR 
9850),  respectively. 

(28)  The  authority  to  collect  service, 
and  liquidate  loans  made,  insured  or 
guaranteed  by  the  Rural  Development 
Administration.  Farmers  Home 
Administration  or  its  predecessor 
agencies. 

(29)  Administer  the  Federal  Claims 
Collection  Act  of  1966  and  joint 
regulations  issued  pursuant  thereto  by 
the  Attorney  General  and  the 
Comptroller  General  with  respect  to  the 
claims  of  the  Rural  Development 
Administration  (31  U3.C  9S1, 953: 4 
CFR  Chapter  n). 

(30)  Administer  responsibilities  and 
functions  assigned  unidet  the  Defense 
Production  Act  of  1950,  as  amended  (SO 
U.S.C.  App.  2081  et  seq.)  and  the  Federal 
Civil  Defense  Act  of  19501  as  amended 
(50  U.S.C  app.  2251  et  seq.)  relating  to 


rural  development  credit  and  financial 
assistance. 

(31)  Provide  Department-wide 
operational  support  and  coordination  for 
loan  and  grant  programs  to  foster  and 
encourage  the  production  of  hiels  from 
agricultural  and  forestry  products  and 
by-products. 

(32)  With  respect  to  land  and  facilities 
under  the  Administrator's  authority, 
exercise  the  functions  delegated  to  the 
Secretary  by  Executive  Order  No.  12580 
under  the  following  provisions  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("the  Act"),  as  amended: 

(i)  Sections  104(a].  (b),  and  (cK4)  of 
the  Act  (42  U.S.C.  9e04{a),  (b),  and  (c)(4)) 
with  respect  to  removal  and  other 
remedial  action  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant  or  contaminant 
into  the  environment 

(ii)  Sections  104(e)  through  (h),  with- 
respect  to  information  gathering  and 
access;  compliance  order;  compliance 
with  Federal  health  and  safety 
standards;  rates  for  wages  and  labor 
standards  applicable  to  covered  woric 
and  emergency  procurement  powers. 

(iu)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  96C4(i)(ll)].  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health. 

(iv)  Section  104U)  of  the  Act  (42  U.S.C 
g604(j}},  with  respect  to  the  acquisition 
of  real  property  and  interests  in  real 
property  required  to  conduct  a  remedial 
action. 

(v)  Section  105(d)  of  the  Act  (42  U.S.C 
9605(d),  with  respect  to  petition  for 
preliminary  assessment  of  a  release  or 
threatened  release. 

(vi]  Section  105(f)  of  the  Act  (42  U.S.C 
9605(f)).  with  respect  to  consideration  of 
the  availability  of  qualified  minority 
firms  in  awarding  contracts,  but 
excluding  that  portion  of  section  10S(f) 
pertaining  to  the  annual  report  to 
Congress. 

(vii)  Section  109  of  the  Act  (42  U.S.G 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  and  the 
granting  of  awards  to  individuals 
providing  information. 

(viii)  Section  111(f)  of  the  Act  (42  ' 
U.S.C.  9611(f),  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund. 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)).  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action. 

(x)  Section  116(a)  (42  U.S.C.  9616(a)}. 
with  respect  to  preliminary  assessment 
and  site  inspection  of  facilities. 


(xi)  Sections  117(a)  and  (c)  of  the  Act 
(42  U.S.a  9617  (a)  and  (c)),  with  respect 
to  public  participation  in  the  preparation 
of  any  plan  for  remedial  action  and 
explanation  of  variances  firom  the  final 
remedial  action  plan  for  any  remedial 
action  or  enforcement  action,  including 
any  settlement  or  consent  decree 
entered  into. 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9119),  with  respect  to  idemnifying 
response  action  contractors. 

(xiii)  Section  121  of  the  Act  (42  U.S.C. 
9621),  with  respect  to  selecting  cleanup 
standards. 

(xiv)  Section  122  of  the  Act  (42  U-S.C 
9622),  with  respect  to  entering  into 
settlement  agreements. 

(b)  Reservations.  The  following 
authorities  are  reserved  to  the  Under 
Secretary  for  Small  Community  and 
Rural  Development 

(1)  Making  and  issuing  notes  to  the 
Secretary  of  the  Treasury  for  the 
purposes  of  the  Agricultural  Credit 
Insurance  Fund  and  the  Rural 
Development  Insurance  Fund  as 
authorized  by  the  Consolidated  Farm 
and  Rural  Development  Act  (7  U.S.C 
1929, 1229a). 

(2)  Administering  loans  for  rural 
telephone  facilities  and  service  in  nu^l 
areas  as  authorized  by  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1921  et  seq.). 

For  Sul>part  C 
Dated:  January  8, 1992. 

Edward  Madigan. 

Secretary  of  Agriculture. 

For  Subpart  L 
Dated:  fanuaiy  B,  1992. 
Roland  R.  Vautour, 

Under  Secretary  for  Small  Commurtity  and 

Rural  Development. 

(FR  Doc.  92-1137  Filed  l-17-fl2>8:45  am) 

MUJNG  CODE  S410-07-II 


Agricultural  Marketing  Service 

7  CFR  Part  58 

[DA  •1-003] 

RIN:  0581-AA42 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants 
and  Standards  for  Grades  of  Dairy 
Products:  Revision  of  User  Fees 

aqbicy:  Agricultural  Marketing  Service. 

USDA. 

action:  Fbial  rule. 


;  The  Agricultural  Marketing 
Service  is  increasing  the  fees  charged 
for  services  provided  under  the  dairy 


UMI 


Federal  Register  /  Vol.  57.  No.  13  /  Tuesday.  January  21,  1992  /  Rules  and  Regulations 


2221 


grading  program.  The  program  is  a 
voluntary,  user-fee  funded  program 
conducted  under  the  authority  of  the 
Agricultural  Marketing  Act  of  1946,  as 
amended.  This  action  increases  the 
hourly  rate  to  $39.60  per  hour  for 
continuous  resident  services  and  $44.60 
per  hour  for  nonresident  services 
between  the  hours  of  6  a.m.  and  6  p.m. 
These  fees  represent  a  $3.60  per  hour 
increase  for  both  resident  and 
^nonresident  services.  The  fee  for 
nonresident  services  between  the  hours 
of  6  p.m.  and  6  a.m.  is  $49.00  per  hour, 
which  represents  an  increase  of  $4.00 
per  hour.  The  fees  need  to  be  increased 
to  rebuild  the  required  operating 
reserve,  to  provide  the  necessary 
funding  to  restore  the  supervision  and 
training  activities  that  have  been 
curtailed  because  of  funding  problems, 
and  to  cover  approved  salary  increases 
for  1992. 

EFFECTIVE  DATE:  January  26, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  G.  Boerger,  USDA/AMS/Dairy 
Division,  Dairy  Grading  Branch,  room 
2750-South  Building,  P.O.  Box  96456.00, 
Washington,  DC  20090-6456.  (202)  720- 
9381. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classiBed  a  "non-major"  rule  under 
the  criteria  contained  therein. 

The  fmal  rule  also  has  been  reviewed 
in  accordance  with  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq.,  and 
the  Administrator.  Agricultural 
Marketing  Service,  has  determined  that 
it  will  not  have  a  signiflcant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  changes  will  not 
significantly  affect  the  cost  per  unit  for 
grading  and  inspection  services.  The 
Agricultural  Marketing  Service 
estimates  that  overall  this  rule  will  yield 
an  additional  $400,000  during  1992.  The 
Agency  does  not  believe  the  increases 
will  affect  competition.  Furthermore,  the 
dairy  grading  program  is  a  voluntary 
program. 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  provide 
Federal  dairy  grading  and  inspection 
services  that  facilitate  marketing  and 
,    help  consumers  obtain  the  quality  of 
dairy  products  they  desire.  The  Act 
provides  that  reasonable  fees  be 
collected  from  the  users  of  the  services 
and  as  nearly  as  may  be  to  cover  the 
cost  of  maintaining  the  program. 

Since  the  costs  of  the  grading  program 
are  covered  by  user  fees,  it  is  essential 
that  fees  be  increased  to  cover  the  cost 


of  maintaining  a  financially  self- 
supporting  program.  During  the  early 
1980'8  the  dairy  grading  program  was 
severely  taxed  in  meeting  the  needs  of 
the  dairy  price  support  program. 
Government  purchases  increased  from 
1.1  billion  pounds  milk  equivalent  in  the 
1978-79  marketing  year  to  16.6  billion 
pounds  in  1982-83.  To  accommodate  this 
increased  workload,  the  Dairy  Grading 
Branch  had  to  expand  its  stafP 
significantly. 

Purchases  remained  high  through 
1986,  and  then  dropped  to  5.6  billion 
pounds  during  the  1986-87  marketillg 
year.  By  1988.  the  dairy  grading 
workload  associated  with  the  price 
support  program  had  dropped  to  the 
point  that  it  was  necessary  to  cut  the 
grading  staff  by  about  half.  Staff 
reductions  were  made  both  in 
Washington  and  in  the  field,  and  three 
of  the  four  field  offices  were  closed.  By 
the  time  the  grading  program  was  totally 
restructured,  the  trust  fund  reserve  had 
been  depleted  and  a  debt  of  about  $1 
million  incurred.  To  deal  with  the 
funding  problem,  grading  fees  have  been 
increased  substantially  since  1988 — 131 
percent  for  the  resident  programs  and 
116  percent  for  the  nonresident 
programs.  The  most  recent  fee  increases 
became  effective  January  13, 1991. 

On  March  12. 1991.  the  Agricultural 
Marketing  Service  published  in  the 
Federal  Register  (56  FR 10382)  a 
document  proposing  a  $5.60  increase  in 
the  hourly  fees  for  both  the  resident  and 
nonresident  programs.  At  that  time,  the 
grading  program  was  still  experiencing 
significant  financial  problems  and.  as 
set  forth  in  that  document,  a  substantial 
fee  increase  was  considered  necessary. 

Prior  to  final  action  on  the  proposed 
fee  increase,  however.  Congress 
authorized  a  $1.25  million  appropriation 
for  the  dairy  grading  program  for  fiscal 
year  1992.  Although  this  appropriation 
will  help  significantly  in  recapitalizing 
the  program,  additional  funding  is  stiU 
needed.  The  funds  are  necessary  to  help 
rebuild  a  four-month  operating  reserve 
of  about  $1.9  million,  to  provide  the 
necessary  capital  (about  $450,000 
annually)  to  restore  the  supervision  and 
training  activities  that  have  been 
curtailed,  and  to  cover  salary  increases 
of  4.2  percent  that  have  been  authorized 
for  1992.  Accordingly,  the  program  fees 
are  being  increased  as  set  forth  below. 

Program  Changes  Adopted  in  the  Final 
Rule 

This  document  makes  the  following 
changes  in  the  regulations  implementing 
the  dairy  inspection  and  grading 
program: 

1.  Increases  the  hourly  fee  for 
nonresident  services  from  $41.00  to 


$44.60  for  services  performed  between  6 
a.m.  and  6  p.m.  and  from  $45.00  to  $49.00 
for  services  performed  between  6  p.m. 
and  6  a.m. 

The  nonresident  hourly  rate  is 
charged  to  users  who  request  an 
inspector  or  grader  for  particular  dates 
and  amounts  of  time  to  perform  specific 
grading  and  inspection  activities.  These 
users  of  nonresident  services  are 
charged  for  the  amount  of  time  required 
to  perform  the  task  and  undertake 
related  travel,  plus  travel  costs. 

2.  Increases  the  hourly  fee  for 
continuous  resident  services  from  $36.00 
to  $39.60. 

The  resident  hourly  rate  is  charged  to 
those  who  are  using  grading  and 
inspection  services  performed  by  an 
inspector  or  grader  assigned  to  a  plant 
on  a  continuous,  year-round,  resident 
basis. 

Response  to  Industry  Comments 

As  indicated  earlier,  a  rulemaking 
docimient  proposing  changes  in  the  fee 
structure  was  published  in  the  Federal 
Register.  A  30-day  comment  period  was 
provided  so  that  interested  persons 
could  submit  comments  on  the  proposed 
changes.  The  Agency  received 
comments  from  five  dairy  cooperatives 
and  two  national  dairy  trade 
associations.  The  comments  and  the 
Agency's  responses  are  set  forth  below. 

All  of  the  commenters  focused  on  the 
general  economic  impact  the  proposed 
increases  would  have  on  processors  of 
dairy  products  and  milk  producers.  It 
was  contended  that  the  magnitude  of  the 
increases  would  make  it  difficult  for 
processors  to  pass  these  additional 
costs  along  through  the  marketing  chain. 
Processors  claimed  that  they  would 
have  to  absorb  the  fee  increases  or 
reduce  the  prices  paid  to  the  dairy 
farmers  supplying  the  milk. 

While  the  Agency  understands  the 
concerns  of  the  commenters,  the 
program's  severe  financial  difficulties 
already  described  require 
implementation  of  a  fee  increase.  The 
fee  increase,  though,  is  considerably  less 
($3.60  per  hour  versus  the  proposed 
increase  of  $5.60  per  hour)  than  what 
had  been  proposed  in  the  earlier  notice. 
Even  so,  every  effort  will  be  made  to 
operate  the  program  as  efficiently  as 
possible  and  to  seek  cost-cutting 
measures  that  are  consistent  with  the 
Agency's  mission  under  this  program. 

Five  of  the  commenters  requested  that 
the  current  "make  allowance"  provided 
under  the  dairy  price  support  program 
be  increased.  The  price  support  program 
is  operated  by  the  Commodity  Credit 
Corporation  (CCC).  CCC  establishes 
estimates  of  industry  costs  for 
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manufacturing  butter,  cheese  and  nonfat 
dty  milk.  These  estimates,  or  "make 
allowances,"  are  then  used  in  setting  the 
purchase  prices  under  the  support 
program  for  surplus  dairy  products. 
Since  the  price  support  program  is 
administered  by  another  Agency  and  is 
not  a  part  of  the  grading  program,  the 
commenters'  suggestion  is  outside  the 
.ycope  of  this  rulemaking  proceeding. 

Two  of  the  commenters  recommended 
increasing  the  productivity  and 
efficiency  of  USDA  graders  by 
increasing  the  maximum  lot  size  of 
products  eligible  for  grading.  The  Dairy 
Division  has  long  utilized  5,000  pounds 
of  product  as  the  maximum  amount 
which  can  be  represented  by  a  sample. 
Advances  in  technology  and  plant 
efficiency  now  provide  a  production 
environment  in  which  larger  quantities 
of  etientially  homogeneous  products 
can  be  manufactured.  AMS  reviewed 
the  feasibiUty  of  increasing  the 
maximum  lot  size  consistent  with 
statistically  aound  sampling  procedures 
and  has  provided  an  opportunity  for  the 
indastry  to  increase  lot  size  to  a 
maxifwmi  of  20.000  pounds. 

Three  commeuters  recommended  diat 
the  Agency  develop  procedures  to 
recognize  the  use  of  Hazard  Analysis 
Critical  Control  Programs  (HACCP)  by 
processors  that  could  serve  as  the  basis 
for  the  acceptance  of  products  and 
thereby  lessen  their  costs  under  the 
grading  program.  Current  requirements 
provide  for  a  manufacturer  vAto  wipshes 
to  oSsr  product  for  grading  to  subject 
the  manufacturing  focilities  and 
e^dprnent  to  inspection.  Onoe  the 
facilities  and  equipment  are  "approved" 
products  made  at  the  plant  are  eligible 
for  grading  and  inspection  services.  The 
products  oiffered  im  grading  then 
undergo  a  random  sample  selection 
process,  with  strict  sample  integrity 
procedures.  An  official  certificate  which 
reflects  the  final  grade  of  the  prodact 
offered  is  then  issued. 

HACCP  concepts,  on  the  other  hand, 
define  an  industry-operated  total  quality 
control  program  which  places  emphasis 
on  continuous  monitoring  by  the 
processor  of  all  phases  of  production, 
especially  critical  areas,  to  assure  that 
the  end  product  is  "wittdn 
spedfic^ons."  AMS  is  presently 
cooperating  with  the  industry  to 
investigate  the  HACCP  concept  and  to 
evaluate  its  conqwtibility  with  the 
Agency's  mission.  However,  this  is  a 
Iraig-term  activity  and  will  not  result  in 
immediate  alterations  of  dairy 
inspection  and  grading  procedures. 

One  comnenter  stated  that  the 
general  working  relattonsfaip  between 
the  industry  and  the  government  has 
been  strained.  Tne  conwnenter  stated 


UMI 


further  that  industry  dissatisfaction 
stems  from  low  USDA  productivity  and 
delayed  reporting  of  laboratory  results 
and  issuance  of  grading  certificates.  The 
Dairy  Grading  Section  and  the  Science 
Division  laboratory  have  experienced  a 
surge  of  inspection  and  grading  service 
requests  beginning  in  November  1900 
and  continuing  to  the  present  The  surge 
in  requests  was  due  to  changing  market 
conditions  in  the  dairy  industry  as  well 
as  a  dramatic  increase  for  laboratory 
services  to  test  Meals-Ready-to-Eat 
(KfRE's)  to  supply  Desert  Shield  and 
Desert  Storm.  The  number  of  requests 
for  service  strained  the  ability  of  the 
available  staff  to  respond  in  a  timely 
manner.  The  Agency  has  taken  actions 
to  reduce  or  eliminate  any  unnecessary 
delays. 

Pursuant  to  5  U.S.C  553,  it  is  hereby 
found  that  good  cause  exists  for  not 
delaying  the  effective  date  of  this  action 
until  30  days  after  publication  of  this 
final  rule  in  the  Fadafal  Registar.  A 
revenue  shortfall  warrants  putting  the 
higher  rates  into  effect  as  quickly  as 
possible.  The  increase  in  fees  is 
essential  for  effective  management  and 
operation  of  the  program  and  to  satisfy 
the  intent  of  die  Agricultiiral  Ma^eting 
Act  of  1946.  A  proposed  rule  setting 
forth  proposed  fee  increases  was 
published  in  the  Federal  Registar  on 
March  12, 1991.  Therefore,  the 
provisions  of  this  final  rule  are  known  to 
interested  parties,  except  that  the  fee 
increases  adopted  are  considerably  less 
than  had  been  proposed. 

List  irf  Sabfects  In  7  CFR  Part  58 

Pood  grades  and  standards,  Dairy 
products.  Food  labeling.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  58.  subpart  A.  Is 
amended  as  follows: 

PART5S-4AIIENOEO] 

Subpart  A— Ragulations  Governing  IIm 
Impaction  and  Qradbig  Sarvieos  of 
Manufacturad  or  Procaaaad  Dairy 
Products 

1.  The  authority  citation  for  part  58 
continues  to  reed  as  follows: 

Authority:  Sees.  202-208. 00  Stat  1087,  as 
amended;  7  U.S.C  1621-1627,  unless 
otlierwlse  noted. 

2.  Section  58.43  is  revised  to  read  as 
foUows: 

fsa.43   Few  fftf  (ntfftrthm  leaihia  airt 


Except  as  otherwise  provided  in 
§  58.43  and  99  58.38  throu^ 
58.46.  charges  shall  be  made  for 
inspection,  grading,  and  sampUng 


service  at  the  hourly  rate  of  $44.60  for 
service  performed  between  6  a  jn.  and  6 
p.m.,  and  $48iX)  for  service  performed 
between  6  p.m.  and  6  a.m.,  for  the  time 
required  to  perform  the  service 
calculated  to  the  nearest  15-minute 
period,  including  the  time  required  for 
preparation  of  certificates  and  reports 
and  the  travel  time  of  the  inspector  and 
grader  in  connection  with  the 
performance  of  the  service.  A  minimum 
charge  of  one-half  hour  shall  be  made 
for  service  pursuant  to  each  request  or 
certificate  issued. 

3.  Section  58.45  is  revised  to  read  as 
follows: 


9S8.45 


for  contlnaous  resident 


Irrespective  of  the  fees  and  charges 
provided  in  99  58.39  and  58.43, 
charges  for  the  inspector(s)  and 
grader(s)  assigned  to  a  continuous 
resident  program  shall  be  made  at  the 
rate  of  939.00  per  hour  for  services 
performed  during  the  assigned  tour  of 
duty.  Charges  for  service  performed  in  " 
excess  of  £e  assigned  tour  of  duty  shall 
be  made  at  a  rate  of  1  ^  times  the  rate 
stated  in  this  section. 

Signed  at  Washington.  DC  on:  January  15, 
1992. 

Daniel  Halsy. 
Administrator. 

[FR  Doc.  92-1435  Rled  l-17-fl2;  8:45  am) 
MJJNQ  CODE  »41»«>-M 


DEPARTHENT  OF  COWIERCE 
Economic  Dovalopmant 


lacFRPwtaoi 

[Docket  No.  91 1209-13031 

Diadoaura  of  Information  to  ttia  PubBc 

aoency:  Economic  Development 
Administration,  Commerce. 
action:  Fhial  rule. 


r.  The  Economic  Development 
Adminirtration  (EDA)  is  amending  its 
rule  at  13  CFR  part  301  subpart  D  to 
repeal  its  existhig  guidelines  for  the 
disclosure  of  infinination  to  the  Public, 
and  to  refer  any  subsequent  inquiries  to 
15  CFR  part  4.  The  pnrpose  of  this 
rulemaldag  notice  is  to  iaqiieiiient 
updated  policies  and  procedoies  fur 
handling  poblic  requests  for  aiaterials 
pursuant  to  the  reqirirements  of  the 
Freedom  of  biformation  Act  (FOIA).  S 
U.S.C  S5Z;  as  amended. 
OTvemn  oacfK  Jisnnaty  21. 19B2. 

MM  niRTMni  MPONMATION  CONTACTS 

Joseph  M.  Lavine.  Chief  CounseL 
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Economic  Development  Administration. 
U.S.  Department  of  Commerce,  Herbert 
C  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues 
NW.,  room  7001,  Washington.  DC  20230, 
(202)  377-4887. 

8UPPUMENTARV  INFOHMATION:  13  CFR 
part  301.  sulqiart  D  contains  outdated 
information.  The  infonnation  found  fai  15 
CFR  part  4.  which  is  Uie  Depvtment  of 
Conunerce's  (DOQ  rules  on  FOIA 
procedures,  provides  a  more  updated 
explanation  of  the  scope,  purpose, 
policies,  and  guidelines  for  making 
publicly  available  c^ain  records  as 
specified  in  5  U.S.C.  552(a)(2)  and  S 
U.S.C.  552(a)(3}.  15  CFR  part  4  is 
followed  by  EDA.  since  EDA  is  a  part  of 
the  Department  and  follows 
Departmental  procedures. 

EDA  finds  good  cause  to  dispense 
with  the  notice  and  comment  and 
delayed  effective  date  requirements  of 
the  Administrative  Procedures  Act 
(APA)  for  this  rule.  These  APA 
requirements  are  unnecessary  because 
EDA  is  dieting  superseded  regulations 
and  substituting  a  cross  reference  for 
currently  (iterating  regulatioos. 

Since  a  notice  and  an  opportunt^  lor 
comment  are  not  required  to  be  givm  for 
the  rale  under  section  553  of  the  APA  (5 
UJ&X:.  553)  or  any  othet  law.  under 
sections  603(a)  and  e04(a)  of  the 
RegulatMy  Flexibility  Act  (5  U.S.C 
603(a),  604(a)),  no  initial  or  final 
Regulatory  Hexibility  analysis  has  to  be 
or  will  be  prepared. 

List  of  Subjects  in  IS  CFR  Part  301 

Freedom  of  information.  Organiiatioa 
and  fimctione  (Govemmeat  Agencies). 

PART  MI-ESTABLISHMENT  AND 
ORGANIZATION 

Subpart  D— Discioture  of  Infonnation 
tottwPuMe 

1.  The  Aottiorfty  citation  is  revised  to 
read  as  follows: 

AuOodty.  SMtioa  701.  Pub.  L  8»-138;  79 
Stat  S7Q  [42  U.S.C  3211);  i  VSXL  301, 552. 
553,  Department  of  Commerce  Ocganizatioa 
Order  10-4.  at  amended  (40  FR  56702,  as 
amended). 

2.  Subpart  D  is  amended  by  removing 
S  8  301.51  through  301.60,  and  by  revisii« 
S  301.50  to  read  as  fdlows: 

%  30 1.9O  nmOc  kiformaflon. 

The  rules  and  procedures  regarding 
pubRc  access  to  the  records  of  the 
Economic  Development  Administcatiott 
are  found  at  15  CFR  part  4. 


Dated:  lanuary  9. 1902. 
L  loyce  Hampai*. 

Assistant  Secntaryfor  EconomJc 

Devehpmant 

(FR  Doa  92-1313  Filed  1-17-42: 8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlatration 
14CFRPart8  21and23 

[Docket  He.  lOaCE,  Special  CendWon  23- 
ACE-69] 

Special  Conditions;  Twin  Commander 
Model  690, 690A.  and  eoOB  Series 


AQMCT:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  special  conditions;  request 
fort 


r:  These  special  conditions  are 
being  issued  to  Alternative  Aviation 
Services.  Inc  for  a  Supplemental  Type 
Certification  (STC)  on  the  Twin 
Commander  Model  600  Series  airplane. 
This  airplane  wiD  have  novel  and 
unusual  design  features  when  compared 
to  the  state  of  technology  envisaged  in 
the  applicable  airworthiness  standards. 
These  novel  and  unusual  design  features 
.include  the  installation  of  ele^ronic 
displays  for  which  the  applicable 
regidations  do  not  contain  adequate  or 
aftfttopriata  airworthiness  standards  far 
the  protection  of  these  ^sterns  from  die 
effects  of  high  intensity  radiated  fields 
(ITOF)-  ThMe  special  conditions  contain 
the  addition^  safety  standards  i^ich 
tlM  Administrator  considers  neceesaiy 
to  establirii  a  level  of  safety  equivalent 
to  the  airworthiness  standards 
applicable  to  these  airplanes. 
dates:  The  effective  date  of  these 
special  conditions  is  February  18, 1002. 
Conunents  mast  be  received  on  or 
before  February  18. 1992. 
AOOmton:  ConaientB  may  be  mailed 
in  dupBcata  to:  Federal  Aviation 
Administration,  Office  of  the  Assistant 
Chief  Counsel  ACE-7,  Attention:  Rdes 
Docket  Cleric  Docket  No.  102CE,  room 
1558, 601  East  12di  Street  Kansas  City, 
Missouri  04100.  All  comments  must  be 
mailced:  Dodcet  tto.  VUCE.  Comments 
may  be  Inspected  in  the  Rules  Docket 
weekdays,  except  Federal  hoHdays, 
between  7:30  a.m.  and  4  p.m. 


FON  niRTNn  MTORMATIOII  CONTACT: 

J.  LoweU  Foster.  Aerospace  Engineer. 
Standards  Office  (ACE-110),  Aircraft 
Certification  Service.  Csnit^  Region, 
Federal  Aviation  Administration,  room 
1544. 001  Bast  12ft  Street,  Federal  Office 


Building.  Kansas  Qty.  Iwlissouri  e4106( 
telephone  (816)  420-5688.  ^ 

•UFPIAICNTAIIY  INTOMIATKM 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  30  days  after 
issuance:  however,  interested  persons 
are  invited  to  submit  such  written  data, 
views,  or  arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  clianged  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  rules  dodut  for  examination  by 
interested  parties,  both  before  and  after 
the  closiag  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  win  be  filed  in  Uie 
dodiet.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  include  a  self-addressed  stamped 
postcard  on  which  die  following 
statement  is  made:  'Xlomments  to 
Docket  Na  102CE.''  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

BackgRMHul 

On  November  19, 1991,  Ahemative 
Aviation  Services.  Inc.,  8544  Highland 
Road,  Waterfbrd  Michigan  40327,  made 
an  applicatian  to  theFAA  for  a 
supplemental  type  certificate  [STC]  for 
the  Twhi  Commander  Model  090 
airplane.  The  proposed  modification 
incorporates  a  novel  or  unusual  design 
foatne  such  as  digital  avionics 
consisting  of  an  electronic  flight 
instrument  system  (EFIS)  that  is 
vulnerable  to  HIRF  extenuil  to  the 
airplane. 

Type  CartlBcallstt  Basla 

The  type  certification  basis  for  the 
Twin  rnmrnanAw  Model  090, 600A,  and 
600B  Series  airplane  is  as  foUowrs:  CAR 
3.  dated  May  15. 1966.  inchuHag 
paragraphs  3.197,  3.270.  3.395,  and  3.390 
of  Amendment  3-2  dated  Aii^ist  12, 
1957,  and  Amendment  3-3  dated  iwlay  17. 
1958. 34  dated  October  6k  19S0. 34 
dated  September  13, 1861,  paragraph 
23^173.  n.479. 23>I81,  and  23.483  of  FAR 
23.  Amendment  23-7.  dated  September 
14. 1900,  phu  spedat  oonditiona  dated 
April  1,  MOS^  and  August  U  1970( 
Docket  NM0506,enemptiBM,  if  any. 
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and  the  special  conditions  adopted 
herein. 

Discussion 

Alternative  Aviation  Services,  Inc., 
plans  to  incorporate  certain  novel  and 
unusual  design  features  into  an  airplane 
for  which  the  airworthiness  standards 
do  not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HiRF.  These  features  include 
electronic  systems,  which  are 
susceptible  to  the  HIRF  environment 
and  that  were  not  evisaged  by  the 
existing  regulations,  for  this  type  of 
airplane. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  S  11.49  after  public 
notice,  as  required  by  §5  11.28  and 
11.29(b),  effective  October  14, 1980,  and 
become  a  part  of  the  type  certification 
basis,  as  provided  by  5  2.17(a)(2). 

Protection  of  System  from  High 
Intensity  Radiated  Fields  (HIRF): 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  c'ectrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  components  in 
analog  and  digital  electronics  circuits, 
these  advanced  systems  are  readily 
responsive  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  the  HIRF  incident  on  the 
external  surface  of  aircraft.  These 
induced  transient  currents  and  voltages 
can  degrade  electronic  systems 
performance  by  damaging  components 
or  upsetting  system  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  that  was  not  envisaged 
when  the  current  requirements  were 
developed.  Higher  energy  levels  are 
radiated  from  transmitters  that  are  used 
for  radar,  radio,  and  television.  Also,  the 
population  of  transmitters  has  increased 
significantly. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
.  flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 


the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels  are  believed  to 
represent  the  worst  case  to  which  an 
airplane  would  be  exposed  in  the 
operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
envirorunent,  defined  below: 

Table  I.— Field  Strength  Volts/ 
Meter' 


Frequency 

Peak 

Average 

10  to  500  KHz „ 

500  to  2  000 

60 

80 
200 

33 
150 

56 
4,020 
7.850 
6,000 
6.800 
3.600 
5,100 
3.500 
2.400 

60 
80 

2  to  30  MHz 

30  to  100 

200 

33 

too  to  200 _... 

200  to  400 

400  to  1,000 J 

1  to  2  GHz u 

?  to  4 - -—,--,-- 

33 

33 

935 

1.750 

1,150 

4  tofl 

310 

StoS      

666 

8  to  12 

12  to  18 

iq  to40      ,,, 

1,270 
551 
750 

*  Note:  Since  1989,  a  concefted  effort  has  l)een 
under  way  to  review,  verify,  and  validate  the  HIRF 
environment  This  tat>le  represents  the  currerit  esti- 
mate of  the  HIRF  environment.  The  current  values 
overall  are  lower  ttian  the  previoiis  values  for  the 
HIRF  environment  Addlt)onal  requirements  will  con- 
tinue to  t>e  required  for  the  certification  of  installed 
critical  systems  in  aircraft  approved  for  operation 
below  500  feet 


on 
(2)  The  applicant  may  demonstrate  by 
a  laboratory  test  that  the  electrical  and 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak  of 
electromagnetic  field  strength  of  100 
volts  per  meter  (v/m)  or  the  external 
HIRF  environment,  whichever  is  less,  in 
a  frequency  range  of  lOKHz  to  18GHz. 
When  using  a  laboratory  test  to  show 
compliance  with  the  HIRF  requirements, 
no  credit  is  given  for  signal  attenuation 
due  to  installation. 


A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant  for 
approval  by  the  FAA  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  fimctions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing  systems, 
or  a  combination  thereof.  Service 
experience  alone  is  not  acceptable  since 
such  experience  in  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Conclusion 

In  view  of  the  design  features 
discussed  for  the  Twin  Commander 
Model  690, 690A,  and  890B  Series 
airplane,  the  following  special 
conditions  are  issued.  This  action  is  not 
a  rule  of  general  applicability  and 
affects  ordy  those  applicants  who  apply 
to  the  FAA  for  approval  of  these 
features  on  these  airplanes. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in 
several  prior  instances.  For  example,  the 
Piper  PA-42  (51  FR  37711,  October  24, 
1986),  the  Domier  228-200  (53  FR  14782, 
April  26, 1988),  and  the  Cessna  Model 
525  (56  FR  49396,  September  30, 1991): 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the  applicant's 
installation  of  the  system  and 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
good  cause  exists  for  adopting  these 
special  conditions  without  notice; 
therefore,  special  conditions  are  being 
issued  without  substantive  changes  for 
this  airplane  and  made  effective  30  days 
after  issuance. 
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Lkt  of  Sub^Kts  ia  14  OK  Parte  21  awl 
23 

Aircraft,  Air  transportation.  Aviation 
safety,  and  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Aotkaiity:  Sen.  313(a).  eei.  wd  e03  o{  the 
Federal  Aviation  Act  of  195a(  as  ameaded  (48 
VSC.  1354(a).  1421,  and  1433);  49  US.C. 
lOOigk  14  CFR  21.16  and  2I.l(n;  and  14  CFR 
1128  and  1149. 

AdeptiM  af  Spedal  GeadMkMM 

According,  pursaant  to  Ae  mithorfty 
delected  to  me  by  the  Aifcnfnistrator. 
the  following  special  confBtkms  are 
issoed  ••  part  of  the  type  cMtificatioa 
baate  for  dM  nodlfied  Twin  ConnHmder 
Model  esa  090A.  and  esOB  Series 
airplane: 

1.  Protection^  Electrical  and 
Electronic  Syeteaafrom  High  tOenaity 
Radiated  Fxkk  (HIRF).  Each  system 
that  performs  critictd  fanctioBS  lafiBt  be 
designed  and  iastaUed  to  ensure  that  the 
operation  and  op^atioaal  capabilities  of 
these  systems  to  perfnm  critical 
functions  are  not  adversely  affected 
when  the  airplaoe  is  exposed  to  hi^ 
intensity  radiated  electromagjietic  fields 
exteraal  to  the  aiiplaae. 

2.  For  die  purpose  (rf  these  special 
conditions,  die  foUowidg  d^nkions 
apply:  Critical  Puactioas.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Insed  ia  Kansas  CHy,  Mbsotui  OB  Janoaiy 
3,1992. 
BaRyD.CIiaMiils, 

Manager.  Small  AkplamDirtctorate, 

Aircraft  Certificatioa  Servica, 

[PR  Doc.  98-1363  Filed  ^17-92;  8:45  an) 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Inspecfor  Generaf 

24  CFR  Parts  2000. 2002,  and  2004 
[Oocfcat  Nou  R-f»>1S73;  FH-309t  f  (Ml 

Organizatioiw,  Functiona,  and 
Delegations  of  Authority.  AvanaMity 
of  Information  to  the  PuMIe; 
production  in  Response  to  Subpoenas 
or  Demands  of  Courts  or  Other 
AuthorlBee 

AOOTCv:  Office  of  die  bispector  General, 

HUa 

action;  Final  nde. 


iSThis  role  qidates  die 
organization;  fanctkinaanddalegBtiaRa 


of  authority  of  die  Office  of  Inspector 
GencnL  The  revisiaiis  are  necessary  to 
reflect  the  recent  statutory  amendments 
to  the  Inqiector  Genosl  Act  of  197S  ud 
other  statutory  changes  iinrdlving  tbe 
Ottae  (rf  Inspector  General 

EFFEcnve  DATC  February  20, 1992. 

FOR  RNRMER  MPOMIATUMi  CONTACn 

Ronnie  Ann  Waiawrigkt.  Trial  Attorney, 
Inqtector  General  and  Admimstrative 
Proceedings  Division,  Department  of 
Housing  and  Urban  Development,  room 
10266, 451  Sevendi  Street  SW.. 
Washington.  DC  204ia  telephone  (20^ 
708-3200.  This  is  not  a  toll  free  number, 

SUPPLEMCNTARV  WMMMATKNa  This  nde 
amends  Ae  regulations  of  the  Office  of 
kspectOT  General  (OIG)  by  correcting 
and  updatkig  the  current  regulations.  It 
also  reflects  changes  made  by  the 
Inspector  General  Act  Aaendaieats  of 
198a  The  rale  provides  darificatioa  of 
part  2002  by  providing  dw  ex^qitions 
permitted  under  die  Freedom  of 
Information  Act 

Because  this  rule  relates  to  internal 
agency  organization  and  management 
the  Department  is  exempt  from 
publishing  a  notice  of  proposed 
nilemakii^  as  is  normally  required  by 
the  Admiitistrative  Procedure  Act  (5 
U.S.C  S63(aX2))  and  HUD  regulations  at 
24  CFR  part  10. 

Other  Matters 

Bnviroiaoeatal  Review.  HUD 
regulations  pidriished  at  24  CFR  part  50. 
impfementing  section  102(2)|C)  of  die 
National  Environmental  Pcdicy  Act  of 
1969,  contaia  categorical  exdastoas  for 
certain  actions,  activities  md  programs 
specified  in  1 5a2a  Since  the 
amendmeste  made  by  this  final  nde 
would  foil  within  the  categorical 
exdusions  far  intenud  administrative 
procedures  set  forth  in  paragrajrii  (k)  of 
S  50.20,  the  preparatiea  of  an 
Eavifonmetttal  Impact  Statement  or  a 
Finding  of  No  Stgrtfkant  Impact  is  not 
required  for  this  rule. 

Impact  on  Economy.  This  nJe  does 
not  constitute  a  "major  role**  as  diat 
term  is  defined  in  section  1(b)  of  the 
Executive  Order  on  Federd  R^ulation 
issued  by  the  President  on  February  17, 
1981.  Analyiris  of  dM  fuls  ia^cates  tint 
it  does  not  (1)  have  an  annual  effect  en 
die  economy  of  $100  mittion  or  raorr.  (2) 
causa  a  major  Increase  hi  costs  or  prices 
for  consumers,  individual  indaetries, 
Federal,  State  or  local  govcmnwat  or 
geographic  regions;  or  (^  have  a 
sigailkant  adverse  effect  on 
coapetitioa  employment,  tmsestment, 
pndactivity.  famovation,  or  en  the 
abiUty  et  tMtad  Statoe-baaed 
enterprises  to  eoopele  wMl  fbrrign- 


based  eatesprises  in  domestic  or  export 
markets. 

Impact  on  Small  Entities.  In 
accordance  widi  5  U.S.C.  605(b)  (tbe 
Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  diet  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  only 
vrauld  affect  the  operations  and 
functions  of  the  HUD  Office  of  Inspector 
General. 

Executive  Order  12612,  Federalism. 
The  General  Counsel,  as  die  Designated 
Official  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  has  determined 
that  the  policies  contained  in  this  rule 
will  not  have  substantial  direct  effects 
on  States  or  their  political  subdivisions, 
or  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  This  rule  (uily  would 
a^rct  the  operations  and  fuiKtions  oi 
the  HUD  Office  of  Inspector  General  As 
a  result  the  rule  is  not  subject  to  review 
under  this  Order. 

Executive  Order  12806.  The  Family. 
The  General  Counsel,  as  die  Designated 
Official  uadet  Executive  Order  12606. 
The  Family,  has  determined  that  this 
rule  does  not  have  potential  for 
significant  hnpact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  under 
tills  Order. 

Regulatory  Agenda 

This  rule  was  listed  as  item  1486  in 
die  Departmenfs  Semiannual  Agenda  of 
Regulations  published  on  October  21, 
1991  (56  PR  5338a  53425). 

List  of  Subjects 

24CFnFart2000 

Organization  and  functions 
(Government  agencies). 

24CPRPart2002 

Freedom  of  information. 
24  CFR  Part  20M 

Administrative  practice  and 
procedures.  Courts. 

Accordingly,  24  CFR  parte  2000, 2002, 
and  2004  are  amended  as  follows; 

PART  2000-ORQANlZATION. 
FUNCTIONS  AND  DELEQATfONS  OF 
AUTHORITY 

1,  The  authority  citation  for  part  2000 
continues  to  read  as  fofiows: 

Authodty.  Io^>ector  Canecal  Act  of  1978. 
aa amended (5 U.S.C app):  tec 7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  US.C  3535(d]). 
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2.  In  §  2000.1,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

S  2000.1    General  •tatenicnt 

(a)  The  Inspector  General  Act  of  1978 
(the  Act)  (Pub.  L  95-452,  5  U.S.C.  app.) 
established  an  OfTice  of  Inspector 
General  (OIG)  in  various  executive 
branch  departments  and  agencies, 
including  the  Department  of  Housing 
and  Urban  Development  (HUD).  The  Act 
provided  an  explicit  statutory  basis  for 
the  Office  of  Inspector  General,  which 
was  created  by  the  Secretary  of  HUD 
(Secretary)  in  1972.  The  Act  was 
substantially  amended  in  1988  by  the 
Inspector  General  Act  Amendments  of 
1988  (Pub.  L  100-504). 

(b)  The  function  of  the  OIG  is  to 
conduct  and  supervise  audits  and 
investigations  relating  to  HUD  programs 
and  activities.  The  audits  and 
investigations  are  designed  to  determine 
the  efficiency  and  effectiveness  of 
HUD's  programs  and  to  prevent  and 
detect  fraud  and  abuse.  The  OIG  is  also 
charged  with  the  responsibility  of 
keeping  the  Secretary  and  the  Congress 
fuUy  and  currently  informed  about 
problems  and  deficiencies  relating  to  the 
operation  of  HUD  programs  and  the 
necessity  for  and  progress  of  corrective 
action. 


3.  In  §  2000.2,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 


§2000.2    Duties. 

(a)-*     *     • 

(3)  To  recommend  policies  for  and 
conduct  activities  designed  to  promote 
economy  and  efficiency  in  HUD 
programs  and  to  prevent  and  detect 
fraud  and  abuse  in  such  programs; 

4.  In  S  2000.3,  paragraph  (a)  is 
amended  by  redesignating  paragraphs 
(a)(4)  through  (8)  as  (a)(6)  through  (10); 
by  adding  new  paragraphs  (a)(4)  and  (5); 
by  revising  newly  designated  (a)(8);  and 
by  adding  new  paragraphs  (b)(8)  and 
(b)(9),  to  read  as  follows: 

§2000.3    AuthorWe*. 

(a)*     *     * 

(4)  Request  such  information  or 
assistance  as  may  be  necessary  for 
carrying  out  the  duties  and 
responsibilities  provided  by  the 
Inspector  General  Act  from  any  federal, 
state,  or  local  governmental  agency  or 
unit  thereof; 

(5)  Administer  or  take  from  any 
person  an  oath,  affirmation,  or  affidavit, 
whenever  necessary  in  the  performance 
of  the  functions  of  the  OIG,  that  shall 
have  the  same  force  and  effect  as  if 
administered  by  an  officer  having  a  seal; 
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(8)  Select,  appoint,  and  employ 
necessary  officers  and  employees  in 
OIG.  including  those  in  the  senior 
executive  service,  such  as  a  Deputy 
Inspector  General,  an  Assistant 
Inspector  General  for  Audit  (AIGA),  an 
Assistant  Inspector  General  for 
Investigation  (AIGI),  and  an  Assistant 
Inspector  General  for  Management  and 
Policy  (AIG-OMAP),  in  accordance  with 
laws  and  regulations  governing  the  civil 
service; 

(b)*    *    * 

(8)  To  initiate  administrative  actions 
and  to  impose  sanctions,  such  as 
debarments,  suspensions, 
determinations  of  ineligibility  and 
voluntary  exclusions,  of  contractors  and 
participants,  in  accordance  with  24  CFR 
part  24. 

(9)  To  provide  recertifications  for  the 
senior  executive  service  employees  in 
OIG,  pursuant  to  section  506  of  the 
Ethics  Reform  Act  of  1989  (Pub.  L 101- 

194). 

•        •        •        •        * 

5.  Section  2000.4  is  revised  to  read  as 
follows: 

§2000.4    Semiannual  reports. 

(a)  In  addition  to  the  duties 
enumerated  in  §  2000.2,  the  IG  shall 
prepare  a  semiannual  report  no  later 
than  April  30  and  October  31  of  each 
year.  Each  report  shall  summarize  the 
activities  of  the  OIG  for  the  preceding 
six-month  period  ending  March  31  and 
September  30  and  shall  include,  but  is 
not  limited  to: 

(1)  A  description  of  significant 
problems,  abuses  and  deflciencies 
relating  to  the  administration  of  HUD 
programs  and  operations  during  the 
reporting  period  and  a  description  of  the 
recommendations  made  to  correct  such 
problems; 

(2)  An  identification  of  each 
significant  recommendation  described  in 
previous  semiannual  reports  on  which 
corrective  action  has  not  yet  been 
completed; 

(3)  A  summary  of  matters  referred  to 
prosecutive  authorities  and  the 
prosecutions  and  convictions  which 
have  resulted; 

(4)  A  summary  of  each  report, 
regarding  information  unreasonably 
refused  or  not  provided,  made  during  the 
reporting  period  to  the  Secretary  under 
section  6(b)(2)  of  the  Act; 

(5)  A  list  of  each  audit  report  issued 
by  the  OIG  during  the  reporting  period 
and,  where  applicable,  the  total  dollar 
value  of  questioned  costs  and  the  dollar 
value  of  recommendations  that  funds  be 
put  to  better  use,  with  summaries  of 
each  significant  audit  report; 


(6)  Statistical  tables  showing  the  total 
number  of  audit  reports  and,  for  various 
defined  categories  of  audit  reports,  the 
total  dollar  value  of  questioned  costs 
and  the  dollar  value  of 
recommendations  that  funds  be  put  to 
better  use  by  management; 

(7)  A  summary  of  each  audit  report 
issued  before  the  conunencement  of  the 
reporting  period  for  which  no 
management  decision  has  been  made  by 
the  end  of  the  reporting  period,  with  an 
explanation  of  the  reasons  the  decision 
has  not  been  made  and  a  statement 
concerning  the  desired  timetable  for 
achieving  a  decision; 

(8)  A  description  and  explanation  of 
the  reasons  for  any  significant  revised 
management  decision  made  during  the 
reporting  period;  and 

(9)  Information  concerning  any 
signiHcant  management  decision  with 
whidi  the  IG  is  in  disagreement. 

(b)  The  semiannual  report  shall  be 
transmitted  to  the  Secretary  no  later 
than  April  30  and  October  31  of  each 
year  and  shall  be  submitted  by  the 
Secretary  to  the  appropriate 
Congressional  committees  or 
subcommittees  within  thirty  calendar 
days  after  receipt  of  the  report,  together 
with  a  report  by  the  Secretary  that 
contains  the  foUowing: 

(1)  Any  comments  that  the  Secretary 
considers  appropriate; 

(2)  Statistical  tables  showing  the  total 
number  of  audit  reports  and.  for  various 
defined  categories  of  audit  reports,  the 
dollar  value  of  disallowed  costs  and  of 
recommendations  agreed  to  in  a 
management  decision  that  funds  be  put 
to  better  use  by  management;  and 

(3]  A  statement  containing 
information  with  regard  to  certain  audit 
reports  on  which  management  decisions 
have  been  made  but  final  action  has  not 
been  taken. 

(c)  Within  60  days  of  the  transmission 
of  a  semiannual  report  to  Congress,  the 
Secretary  will  make  the  report  available 
to  the  public  upon  request  and  at  a 
reasonable  cost,  unless  particular 
information  included  in  the  report  is 
protected  from  disclosure  by  law  or  by    - 
an  executive-Order,  or  is  part  of  an 
ongoing  criminal  investigation: 

(d)  Notwithstanding  the  responsibility 
of  the  IG  to  prepare  semiannual  reports, 
the  IG  will  report  immediately  to  the 
Secretary  when  the  IG  becomes  aware 
of  serious  or  flagrant  problems,  abuses. 
or  deficiencies  relating  to  the  programs 
and  operations  of  HUD.  The  Secretary 
will  transmit  any  such  report  to  the 
appropriate  congressional  committees  or 
subcommittees  within  seven  calendar 
days,  together  with  a  report  by  the 
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Secretary  containing  any  comments  that 
the  Secretary  considers  appropriate. 

6.  Section  2000.5  is  revised  to  read  as 
follows: 

§  2000.S    HMdquartcrt  organization. 

(a]  The  IG  has  a  Headquarters  office 
in  Washington,  DC  and  Regional  offices 
throughout  the  Nation.  The 
Headquarters  office  consists  of  the 
immediate  office  of  the  Inspector 
General  and  three  operational  units,  the 
Office  of  Audit,  the  Office  of 
Investigation,  and  the  Office  of 
Management  and  Policy.  The  immediate 
office  of  the  Inspector  General  consists 
of  the  Inspector  General,  a  Deputy 
Inspector  General,  and  support  staff. 
The  function  of  the  Deputy  IG  is  to 
assist  the  Inspector  General  in  the 
performance  of  the  duties  and 
responsibilities  of  the  IG  and  to  assume 
those  duties  and  responsibilities  when 
the  IG  is  absent. 

(b)  Operational  units.  (1)  The  Office  of 
Audit  is  headed  by  the  Assistant 
Inspector  General  for  Audit  (AIGA).  The 
AIGA  is  responsible  to  the  IG  primarily 


for  supervising  and  coordinating  the 
performance  of  all  OIG  auditing 
activities  relating  to  the  Department's 
programs  and  operations  and 
recommending  corrective  action 
concerning  abuses  and  deficiencies. 
Two  divisions  assist  in  carrying  out 
these  functions:  the  Audit  Operations 
Division  and  the  Audit  Planning  and 
Oversight  Division. 

(2)  The  Office  of  Investigation  is 
headed  by  the  Assistant  Inspector 
General  for  Investigation  (AJGI).  The 
AIGI  is  responsible  to  the  IG  for 
supervising  the  performance  of  all  OIG 
investigations  and  investigative 
activities  relating  to  the  Department's 
programs  and  operations.  Two  divisions 
assist  in  carrying  out  these  functions: 
the  Headquarters  Operations  Division 
and  the  Field  Operations'Division. 

(3)  The  Office  of  Management  and 
Policy  is  headed  by  the  Assistant 
Inspector  General  for  Management  and 
Policy  (AIG-OMAP).  The  AIG-OMAP  is 
responsible  to  the  IG  for  carrying  out 
OIG's  programs  concerning  the 
prevention  and  detection  of  fraud, 


waste,  and  mismanagement;  for 
implementing  certain  administrative 
activities  in  support  of  internal  OIG 
operations  and  the  Act;  for  writing  the 
IG's  semiannual  report  to  Congress;  and 
for  conducting  evaluations  of  trends  and 
patterns  in  program  deficiencies  and 
controls.  Four  divisions  assist  in 
carrying  out  these  functions:  The 
Program  Integrity  Division,  the 
Publications  and  Awareness  Division, 
the  ADP  Technology  and  Assistance 
Division,  and  the  Budget  and 
Administrative  Services  Division. 

7.  In  {  2000.6,  paragraph  (b)  is 
amended  by  removing,  "Area  Field 
Managers,  and  Service  Office 
Supervisors."  and  adding,  "and  Field 
Office  Managers.";  and  paragraph  (d)  is 
revised  to  read  as  follows: 

S  2000.6    Regional  organlzatioa 


(b)  •  *  *  and  Field  Office  Managers. 


(d)  Regional  offices  and  territories 
served: 


Region 


Twftocy 


Boston  Regional  Office,  Region  I,  Department  of  Housing  and  Urt>an  Development,  Thomas  P. 

O'NeiM  Jr.  Federal  Building.  10  Causeway  Street  Boston,  MA  02222-1092. 
New  York  Regional  Office,  Region  II,  Department  of  Housing  and  Urtan  Development  26  Federal 

Plaza.  New  York.  NY  10278-0068. 
Ptiiladelphia  Regional  Office,  Region  III,  Department  of  Housing  and  Urban  Development  Uberty 

Square  BIdg..  4th  R.,  105  So.  7th  St,  Philadelphia,  PA  19106-3392. 
Atlanta  Regkxial  Office,  Region  IV,  Department  of  Housing  and  Uit>an  Devetopment  75  Sprirtg 

St,  S.W..  Atlanta,  GA  30303-3388. 
Chnago  Regional  Office,  Region  V,  Department  of  Housing  and  UrtMn  Devek)pment  77  West 

Jackson  Blvd..  Rm.  2603,  Chicago,  IL  60604-3507. 
Fort  Worth  Regional  Office,  Region  VI.  Department  of  Housing  and  UrtMn  Development  1600 

Throckmorton.  P.O.  Box  2905,  Fort  Worth.  TX  76113-2905, 
Kansas  City  Regional  Office,  Regkxi  VII,  Department  of  Housing  and  Urt>an  Devek)pment 

Gateway  Tower  II,  5th  R.,  400  State  Ave.,  Kansas  City,  KN  66101-2406. 
Denver  Regkmal  Office.  Region  VIM,  Department  of  Housing  and  UrtMn  Devekipment  Executive 

Tower  Buikling,  30lh  Roor,  1405  Curtis  Street  Denver,  CO  80202-2349. 
San  Francisco  Regtonal  Office,  Region  IX  Department  of  Housing  and  Urtwn  Development  1375 

Sutter  St,  Suite  320,  San  Frandsca  CA  94109. 
Seattle  Regional  Offwe,  Region  X.  Department  of  Housing  and  UrtMn  Development,  Arcade  Plaza 

BuikHng.  Rm.  7320, 1321  Second  Avenue,  Seattle.  WA  98101-2058. 


Connecticut    Maine,    Massachusetts,    New   Hampshire.    Rhode 

Island,  Vermont. 
New  Jersey.  New  York. 

Delaware.    Maryland.   Pennsytvama.   Virginia.   Washington.   DO, 

West  Virginia. 
AlatMma  Rorida.  Kentucky,  Misstssippt.  North  CarolifM,  Puerto 

Rico  and  the  Virgin  Islands,  South  Carolina.  Tennessee. 
IHinois.  Indiana.  Michigan,  Minnesota,  Ohio,  Wiscomia 

Arkansas,  Louisiana.  New  Mexico,  Oklahoma.  Texas. 

towa,  Kansas,  Missouri,  Neixaska. 

Cok)rado,  Montana,  North  Dakota.  South  Dakota.  Utah.  Wyoming. 

Arizona,  Cakfomia.  Hawaii,  Nevada. 

Alaska,  klaho,  Oregoa  Washington. 


8.  Section  2000.9  is  revised  to  read  as 
follows: 

§2000.9   Succ— lion  of  irthortty. 

In  the  absence  or  temporary 
incapacity  of  the  Inspector  General,  the 
following  individuals,  successively, 
according  to  availability,  shall  act  in  the 
capacity  of  the  Inspector  General: 
Deputy  Inspector  General,  Assistant 
Inspector  General  for  Audit,  Assistant 
Inspector  General  for  Investigation,  and 
Assistant  Inspector  General  for 
Management  and  Policy. 


PART  2002— AVAILABILITY  OF 
INFORMA'nON  TO  THE  PUBLIC 

9.  The  authority  citation  for  part  2002 
is  revised  to  read  as  follows: 

Authority:  Freedom  of  Information  Act  as 
amended  (S  U.S.C.  552);  Inspector  General 
Act  of  1978,  as  amended  (S  U.S.C  app.);  sec. 
7(d)  of  the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

12002.1    [Afflondod] 

10.  In  S  2002.1,  paragraph  (a)  is 
amended  by  removing  the  entry 

"S  15.21"  in  the  list  of  sections,  and 
paragraph  (c)  is  amended  by  removing 
"and  S  15.21"  and  adding  "and" 
between  "J  15.3"  and  "8 15.11". 


11.  In  S  2002.3,  paragraph  (a)  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

§2002.3    RaquMt  for  rscords. 

(a)  A  request  for  Office  of  Inspector 
General  records  may  be  made  in  person 
during  normal  business  hours  at  die 
Regional  Offices  listed  in  §  2000.6(d)  of 
this  chapter.  •  •  • 

§2002.17   [Amondod]  * 

12.  In  S  2002.17(e),  the  reference  to 
"the  Inspector  General  of  HUD"  is 
changed  to  read  "any  of  the  Assistant 
Inspectors  General  listed  in  i  2000.5  of 
this  chapter." 

13.  Section  2002.21  is  revised  to  read 
as  follows: 
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§200Z21    AutlwrttytodenyrtquMtsfor 
rcconto  md  tonn  of  MnM. 

(a)  The  Assistant  Inspectors  General 
described  in  S  2000.5  of  this  chapter  may 
deny  a  request  for  a  record.  Any  denial 
will:  I 

(1)  Be  in  writing;  ' 

(2)  State  simply  the  reasons  for  the 
denial; 

(3)  State  that  review -of  the  denial  by 
the  Inspector  General  of  HUD  may  be 
requested; 

(4]  Set  forth  the  steps  for  obtaining 
review  consistent  with  S  2002.25;  and 

(5)  Be  signed  by  the  Assistant 
Inspector  General  responsible  for  the 
denial. 

(b)  The  classes  of  records  authorized 
to  be  exempted  from  disclosure  by  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  are  those  which  concern  matters 
that  are: 

(l)(i)  Specifically  authorized  under 
criteria  established  by  an  executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy;  and 

(ii)  Are  in  fact  properly  classified 
under  the  cited  executive  order; 

(2)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  HUD; 

(3)  Specifically  exempted  from 
disclosure  by  statute  (other  than  section 
552b  of  title  5],  provided  that  the  statute 
either 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  a  manner 
that  leaves  no  discretion  on  the  issue;  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(4)  Trade  secrets  and  commercial  or 
fmancial  information  that  are  obtained 
from  a  person  and  are  privileged  or 
confidential; 

(5)  Inter-agency  or  intra-agency 
memoranda  or  letters  that  would  not  be 
available  by  law  to  a  party  other  than 
an  agency  in  htigation  with  HUD; 

(6)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii]  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  state,  local,  or 
foreign  agency  or  authority,  or  any 
private  institution  which  fximished 


information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  the 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 

(8)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(c)  With  regard  to  a  request  for    . 
commercial  or  financial  information, 
predisclosure  notification  to  business 
submitters  is  required  by  Executive 
Order  12800  (3  CFR.  1987  Comp.,  p.  235) 
to  afford  the  business  submitter  an 
opportunity  to  object  to  disclosure  of  the 
requested  information. 

(d)  Any  reasonably  segregable  portion 
of  a  record  shall  be  provided  to  any 
person  requesting  the  record,  after 
deletion  of  the  portions  that  are  exempt 
under  this  section. 

PART  2004— PRODUCTION  IN 
RESPONSE  TO  SUBPOENAS  OR 
DEMANDS  OF  COURTS  OR  OTHER 
AUTHORITIES 

14.  The  authority  citation  for  part  2004 
is  revised  to  read  as  follows: 

Authority:  Inspector  General  Act  of  1978, 
as  amended  (5  U.S.C  app.):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).- 

15.  Section  2004.1  is  revised  to  read  as 
follows: 

S  2004.1    Purpose  and  scope. 

This  part  contains  provisions  for 
service  of  a  subpoena  issued  by  the 
Inspector  General  and  procedures  with 
regard  to  demands  of  courts  or  other 
authorities  for  Office  of  Inspector 
General  (OIG)  documents  or  testimony 
by  employees  of  the  OIG.  For  purposes 
of  this  part,  the  term  "employees  of  the 
Office  of  Inspector  General"  includes  all 
officers  and  employees  of  the  United 
States  appointed  by,  or  subject  to  the 
supervision  of,  the  Inspector  GeneraL 


16.  A  new  S  2004.2  is  added,  to  read  as 
follows: 

92004.2   Sorvtee  Of  an  Inspector  Qofwral 
subpoena. 

'  Service  of  a  suljpoena  issued  by  the 
Inspector  General  may  be  accomplished 
as  follows: 

(a)  Personal  service.  Service  may  be 
made  by  delivering  the  subpoena  to  the 
person  to  whom  it  is  addressed.  If  the 
subpoena  is  addressed  to  a  corporation 
or  other  business  entity,  it  may  be 
served  upon  an  employee  of  the 
corporation  or  entity.  Service  made  to 
an  employee,  agent  or  legal 
representative  of  the  addressee  shall 
constitute  service  upon  the  addressee. 

(b)  Service  by  mail  Service  may  also 
be  made  by  mailing  the  subpoena, 
certified  mail— return  receipt  requested, 
to  the  addressee  at  his  or  her  last  luiown 
business  or  personal  address. 

17.  Section  2004.3  is  revised  to  read  as 
follows: 

92004J    Production  or  discioeure 
proWMted  unlees  approved  toy  the 


(a)  The  rules  and  procedures  in 
paragraphs  (b)  and  (c)  of  this  section 
shall  be  followed  when  a  subpoena, 
order  or  other  demand  (hereinafter 
referred  to  as  a  "demand")  of  a  court  or 
other  authority  is  issued  for  the 
production  of  documents  or  disclosure 
of  testimony  concerning: 

(1)  Any  material  contained  in  the  files 
of  the  Office  of  Inspector  General: 

(2)  Any  information  relating  to  > 
material  contained  in  the  files  of  the 
Office  of  Inspector  General;  or 

(3)  Any  information  or  material  which 
an  individual  acquired  while  an 
employee  of  the  Office  of  Inspector 
General  as  a  part  of  the  performance  of 
official  duties  or  because  of  his  or  her 
official  status. 

(b)  Without  prior  approval  of  the 
Inspector  General,  no  employee  or 
former  employee  of  the  Office  of 
Inspector  General  shall,  in  response  to  a 
demand  of  a  court  or  other  authority, 
produce  any  material  contained  in  the 
files  of  the  Office  of  Inspector  General, 
or  disclose  any  information  relating  to 
material  contained  in  the  files  of  the 
Office  of  Inspector  General,  or  disclose 
any  information  or  produce  any  material 
acquired  as  a  part  of  the  performance  of 
official  duties  or  because  of  official 
status. 

(c)  With  regard  to  a  request  for 
testimony  of  a  present  or  former  OIG 
employee  as  an  expert  or  opinion 
witness,  the  employee  may  not  be  called 
to  testify  as  an  expert  or  opinion 


UMI 
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witness  by  any  party  other  than  the 
United  States. 

{2004.7   [Amandad] 

18.  In  §  2004.7,  the  reference  to 
S  2004.3(c)  is  revised  to  read 
"8  2p04.5(c)". 

Dated:  January  8, 1992. 
Paul  A.  Adams, 
Inspector  General. 

[FR  Doc.  92-1115  Filed  1-17-92;  8:45  am] 
BIUJNQ  OOK  4iio-ei-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFR  Parti 
RIN  2900-ADOO 

Predtadoeure  Notifleation  Procedures 
tor  coniioeniiai  commercial 
biformation 

aocNCV:  Department  of  Veterans 

Affairs. 

actkm:  Final  regulations. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  adding  a  new  section  to 
the  regidation  that  repeats  the  statutory 
exemption  which  authorizes  withholding 
of  certain  business  records  requested 
under  the  Freedom  of  Information  Act 
(FOIA)  if  disclosure  of  such  records 
could  reasonably  be  expected  to  cause 
substantial  competitive  harm.  The  new 
section  sets  out  the  Department's 
,  predisclosure  procedures  of  notifying 
the  submitters  of  such  records  which 
may  contain  confidential  commercial 
information,  as  required  by  Executive 
Order  12600.  Such  notice  enables 
submitters  to  object  to  any  release 
which  would  cause  them  substantial 
competitive  harm,  and  to  demonstrate 
that  such  harm  would  result  prior  to  a 
disclosure  decision.  The  section  simply 
sets  out  and  standardizes  Departmental 
procedures  for  providing  such  notice. 
fPRCnVE  DATC  February  2a  1992. 

ron  nmTHEii  mkmmation  contact: 
Marjorie  M.  Leandri,  Records 
Management  Service  (723),  OfBce  of 
Information  Resources  Policies  and 
Oversight  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420,  (202)  233-2454. 
SUPKEMENTARV  INFOMHATION:  On 

pages  45944  through  45946  of  the  Federal 
Register  of  November  IS,  1986.  the 
Department  of  Veterans  Affairs, 
formerly  the  Veterans  Administration, 
published  proposed  regulatory  changes 
concerning  predisclosure  notification 
procedures  for  confidential  commercial 
information.  Interested  persons  were 
given  30  days  in  which  to  submit  written 


comments,  suggestions,  or  objections  to 
the  proposed  changes.  Since  no  written 
comments  were  received,  the  proposed 
regulations  are  hereby  adopted  without 
change  as  set  forth  below.  Executive 
Order  12600  dated  June  23, 1987.  entitled 
Predisclosure  NotiRcation  Procedures 
for  Confidential  Commercial 
Information,  requires  each  executive 
department  and  agency  subject  to  the 
FOLA  to  establish  mandatory  and 
imiform  procediu«s  for  handling 
requests  for  records  which  may  contain 
confidential  commercial  information 
protected  by  FOIA  exemption  (b)(4),  5 
U.S.C.  552(b)(4).  The  statutory 
exemption  is  repeated  in  VA  regulations 
at  38  CFR  1.554(a)(4).  Accordingly,  a 
new  section.  38  CFR  1.554a,  is  being 
added  to  spell  out  procedures  for 
notifying  submitters  of  records 
containlng^confidential  commercial 
information  that  such  records  have  been 
requested  and  may  be  released.  The 
notification  will  give  submitters  an 
opportimity,  prior  to  a  disclosure 
decision,  to  object  to  the  disclosure  and 
to  state  all  grounds  upon  which  a 
disclosure  is  opposed. 

The  Executive  Order  also  requires 
that  procedures  be  established  whereby 
submitters  may  designate  any 
information,  which  they  reasonably 
l>elieve  may  cause  substantial 
competitive  harm  if  it  were  released,  at 
the  time  they  submit  such  information  to 
the  Department.  Such  designations  will 
assist  the  Department  in  identifying 
sensitive  information,  and  considering 
whether  it  qualifies  for  protection  under 
FOIA  exemption  (b)(4]. 

The  Secretary  hereby  certifies  that 
these  Hnal  regulations  will  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  deiined  in  the  Regulatory 
FlexibiUty  Act.  5  U.S.C.  801-612. 
Pursuant  to  5  U.S.C.  605(b),  this 
amendment  is  exempt  from  the  initial 
and  final  regidatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
the  new  section  simply  repeats,  and 
incorporates  into  VA  regulations,  the 
procedures  required  by  Executive  Order 
12600.  These  procedures  standardize  the 
method  by  whidi  submitters  are  given 
the  opportunity  to  contribute  to 
Department  disclosure  decisions 
concerning  certain  requested  records. 
Hiis  section  primarily  concerns 
procedures  followed  by  Department 
employees;  no  significant  new 
administrative  or  regulatory  burdens  are 
imposed  on  others.  Therefore,  this 
regulation  will  not  have  a  significant 
economic  impact  on  small  entities  (i.e., 
small  business,  small  private  and  non- 


profit organizations,  and  small 
governmental  jurisdictions). 

The  Department  of  Veterans  Affairs 
has  determined  that  these  final 
regulations  are  non-major  as  that  term  is 
defined  by  Executive  Order  12291, 
entitled  Federal  Regulation.  It  will  not 
have  a  $100  million  annual  effect  on  the 
economy,  and  will  not  cause  a  major 
increase  in  costs  or  prices.  It  will  have 
no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  export 
markets. 

The  information  collection 
requirement  contained  in  this  final  rule 
has  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
0MB  control  number  2900-0393. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number. 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedures,  Claims,  Employment 
Freedom  of  Information  Act, 
Government  employees.  Government 
property,  and  Privacy. 

Approved:  Noveml>er  26, 1991. 
Edward  |.  Dwwinaki. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  1  is  amended  as 
set  forth  below: 

PART  1-OENERAL  PROVISIONS ' 

1.  The  Authority  citation  for  part  1, 
SS  1.500  to  1.559  continues  to  read  as 
follows: 

Authority:  Sections  1.5S0  to  1.559  issued 
.  under  72  Stat  1114;  38  U.S.C.  210. 

2.  Section  1.554a  is  added  to  read  as 
follows: 

1 1.554a    Pradlectosura  notification 
prooadurse  for  oonfManlial  eommarcial 


(a)  General.  During  the  conduct  of  its 
business  the  Department  of  Veterans 
Affairs  (VA)  may  acquire  records  which 
contain  confidential  commercial 
information,  as  defined  in  paragraph  (b) 
of  this  section.  Such  records  will  not  be 
released  in  response  to  a-Freedom  of 
Information  Act  (FOIA)  request,  except 
under  the  provisions  of  this  section.  This 
section  establishes  uniform  VA 
procedures  for  giving  submitters 
predisclosure  notice  of  requests  for  their 
records  which  contain  confidential 
commercial  information  that  may  be 
exempt  from  disclosure  under  38  CFR 
1.554(a)(4).  These  procedures  are 
required  by  Executive  Order  12800, 
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Predisclosiire  Notification  Procedures 
for  Confidential  Commercial 
Information,  dated  June  23. 1987. 

(b)  Definitions.  (1)  Confidential 
commercial  information  means  records 
provided  to  the  government  by  a 
submitter  that  arguably  contain  material 
exempt  from  release  under  Exemption  4 
of  the  FOIA.  5  U.S.C.  552  (b)(4).  as 
implemented  by  S  1-554  of  this  part 
because  disclosure  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

(2)  Submitter  means  any  person  or 
entity  who  provides  confidential 
commercial  infomiation  to  the 
government.  The  term  "submitter" 
includes,  but  is  not  limited  to 
corporations,  State  governments,  and 
foreign  governments. 

(c)  Notification  to  submitters  of 
confidential  commercial  information. 
When  a  request  is  received,  for  a 
submitter's  record(s),  or  information 
which  contains  confidential  commercial 
information,  and  the  request  is  being 
processed  under  the  FOIA,  5  U.S.C.  552, 
the  submitter  will  be  promptly  notified 
in  writing  of  the  request  when  required 
by  paragraph  (d)  of  this  section.  The 
notification  will  advise  the  submitter 
that  a  request  for  its  record(s)  has  been 
received  and  is  being  processed  under 
the  FOIA.  The  notice  will  describe  the 
exact  nature  of  the  record(s)  requested 
or  will  provide  to  the  submitter  copies  of 
the  record(s)  or  pcilions  thereof 
containing  the  requested  confidential 
commercial  information.  It  will  also 
inform  the  submitter  of  the  opportimity 
to  object  to  the  disclosure  in  writing 
within  10  working  days,  and  of  the 
requirements  for  such  a  written 
objection,  as  described  in  paragraph  (f) 
of  this  section.  The  notification  will  be 
sent  by  certified  mail,  return  receipt 
requested. 

(d)  When  notification  is  required.  (1) 
For  confidential  commercial  information 
submitted  to  VA  prior  to  January  1, 1988, 
notification  to  submitters  is  required 
whenever: 

(i)  The  records  are  less  than  10  years 
old  and  the  requested  information  has 
been  designated  by  the  submitter  as 
confidential  commercial  information:  or 

(ii)  VA  facility,  administration,  or  staff 
office  which  has  custody  of  the 
requested  records  has  reason  to  believe 
that  disclosure  of  the  requested 
information  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

(2)  For  confidential  commercial 
information  submitted  to  VA  on  or  after 
January,  1, 1988,  notification  is  required 
whenever 

(i)  The  submitter  has  in  good  faith 
designated  the  requested  records  as 


confidential  information  in  accordance 
with  paragraph  (e)  of  this  section;  or 

(ii)  VA  facility,  administration,  or  staff 
office  which  has  custody  of  the 
requested  records  has  reason  to  believe 
that  disclosure  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

(e)  Designation  by  submitters  of 
information  as  confidential  commercial 
information.  (1)  When  business  records 
are  provided  to  VA,  the  submitter  may 
appropriately  designate  any  records  or 
portions  thereof  which  contain 
confidential  commercial  information,  the 
disclosure  of  which  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm.  This  designation  may 
be  made  at  the  time  the  information  or 
record  is  given  to  VA  or  within  a 
reasonable  period  of  time  thereafter,  but 
not  later  than  60  days  after  receipt  of  the 
information  by  VA.  Information  so 
designated  will  be  clearly  identified  by 
marking  it  with  the  words  "confidential 
commercial  information"  or  by  an 
accompanying  detailed  written 
description  of  the  specific  kinds  of 
information  that  is  designated.  If  a 
complete  document  or  record  is 
designated,  the  cover  page  of  the 
document  or  record  will  be  clearly 
marked  "This  entire  (document,  record, 
etc.)  consists  of  confidential  commercial 
information."  If  only  portions  of 
documents  are  designated,  only  those 
specific  designated  portions  will  be 
conspicuously  annotated  as 
"confidential  commercial  information." 

(2)  A  designation  described  in 
paragraph  (e)(1)  of  this  section  will 
remain  in  effect  for  a  period  of  not  more 
than  10  years  after  submission  to  VA, 
unless  the  submitter  provides 
acceptable  justification  for  a  longer 
specific  period.  If  a  shorter  designation 
period  is  adequate,  the  submitter's 
designation  should  include  the  earlier 
expiration  date.  Whenever  possible,  the 
submitter's  designation  should  be 
supported  by  a  statement  or  certification 
by  an  officer  or  authorized 
representative  of  the  submitter  that  the 
records  are  in  fact  confidential 
commercial  information  and  have  not 
been  published  or  made  available  to  the 
public. 

(f)  Opportunity  to  object  to  disclosure. 
(1)  When  notification  to  a  subnutter  is 
made  pursuant  to  paragraph  (c)  of  this 
section,  the  submitter  or  designee  may 
object  to  the  disclosure  of  any  specified 
portion  of  the  record(s).  Such  objection 
will  be  in  writing,  will  be  addressed  to 
the  VA  official  who  provided  notice, 
will  identify  the  specific  record(s)  or 
portion(s)  of  records  that  should  not  be 
disclosed,  will  specify  all  grotmds  upon 
which  disclosure  is  opposed,  and  will 


explain  in  detail  why  the  information  is 
considered  to  be  a  trade  secret  or 
confidential  commercial  information, 
i.e.,  why  disclosure  of  the  specified 
records  could  reasonably  be  expected  tn 
cause  substantial  competitive  harm. 
Information  provided  by  a  submitter 
ptusuant  to  this  paragraph  may  itself  be 
subject  to  disclosure  under  the  FOIA. 

(2)  Any  objection  to  disclosure  must 
be  submitted  within  10  working  days 
after  receipt  by  the  submitter  of 
notification  as  provided  for  in  paragraph 
(c)  of  this  section. 

(3)  If  an  objection  to  disclosure  is 
received  within  the  10  working  day  time 
period,  careful  consideration  will  be 
given  to  all  specified  grounds  for 
nondisclosure  prior  to  making  an 
administrative  determination  whether  to 
disclose  the  record.  When  it  is 
determined  to  disclose  the  requested 
record(s)  or  portions  of  records  which 
are  the  subject  of  an  objection,  the 
submitter  will  be  provided  a  written 
statement  of  the  VA  decision,  the 
reason(s)  that  the  submitter's  objections 
to  disclosure  were  overruled,  a 
description  or  copy  of  the  exact 
information  or  record(s)  to  be  disclosed 
which  were  the  subject  of  an  objection, 
and  the  specified  date  of  disclosure.  The 
date  of  disclosure  will  not  be  less  than 
10  working  days  from  the  date  this 
notice  is  placed  into  mail  delivery 
channels. 

(g)  Notices  to  requester.  (1)  When  a 
request  is  received  for  records  that  may 
contain  confidential  commercial 
information  protected  by  FOIA 
exemption  (b)(4),  5  U.S.C.  552(B)(4).  the 
requester  will  be  notified  that  the 
request  is  being  processed  under  the 
provisions  of  this  regulation  and,  as  a 
consequence,  there  may  be  a  delay  in 
receiving  a  response. 

(2)  Whenever  a  submitter  is  notified, 
pursuant  to  paragraph  (c)  of  this  section, 
that  VA  has  received  a  request  for 
records  which  had  been  provided  by 
such  submitter,  and  that  such  request 
was  being  processed  under  the  FOIA. 
the  requester  will  be  notified  that  the 
submitter  is  being  provided  an 
opportunity  to  comment  on  the  request, 
llie  notice  to  the  requester  should  not 
include  any  of  the  specific  information 
contained  in  the  records  being 
requested. 

(3)  Whenever  VA  notifies  a  submitter 
of  a  final  decision,  the  requester  will 
also  be  notified  by  separate 
correspondence.  This  notification  to  the 
requester  may  be  contained  in  VA's 
FOIA  decision. 

(h)  Notices  of  lawsuit.  Whenever  a 
FOIA  requester  brings  suit  seeking  to 
compel  disclosure  of  confidential 
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commercial  infonnation,  die  submitter 
of  the  information  will  be  promptly 
notified. 

(i)  Exceptions  to  the  notification 
requirements.  The  predisclosure 
notification  requirements  in  paragraph 
(c)  of  this  section  need  not  be  followed 
if: 

(1)  It  is  determined  that  the  record(s) 
or  information  should  not  be  disclosed; 

(2)  The  record(s)  requested  have  been 
published  or  have  been  offlcially  made 
available  to  the  public; 

(3)  Disclosure  of  the  record(s]  or 
information  is  required  by  law  (other 
than  the  FOIA,  5  U.S.C.  552); 

(4)  Disclosure  is  requfa«d  by  an 
Agency  rule  that 

(i)  Was  adopted  pursuant  to  notice 
and  public  comment; 


(ii)  Specifies  narrow  classes  of 
records  submitted  to  VA  that  are  to  be 
released  under  the  FOIA;  and 

(iii)  Provides  in  exceptional 
circiunstances  for  notice  when  the 
submitter  provides  written  justification, 
at  the  time  the  information  is  submitted 
or  a  reasonable  time  thereafter,  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm; 

(5)  The  ^ecor(^8)  requested  are  not 
designated  by  the  submitte;'  as  exempt 
from  disclosure  in  accordance  with 
paragraph  (e)  of  this  section,  and  the 
submitter  had  an  opportunity  to  do  so  at 
the  time  of  submission  of  the  record(s) 
or  a  reasonable  time  thereafter,  and  VA 
does  not  have  substantial  reason  to 
believe  that  disclosure  of  the 


information  woidd  result  in  competitive 
harm;  or 

(6)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(e)  of  this  section  appears  obviously 
frivolous,  except  that,  in  such  case,  VA 
must  still  provide  the  submitter  with 
advance  written  notice  of  any  final 
administrative  disclosure  determination 
not  less  than  10  working  days  prior  to 
the  specified  disclosure  date. 

(Autiiority:  38  U.S.C.  210(c):  5  U.S.C.  S52(bH4): 
EO.  12600  (52  FR  23781)) 

Approved  by  the  Office  of  Management 
and  Budgat  under  control  numl>er  29D(MI383.) 

[FR  Doc.  82-1363  Filed  l-17-«2;  8c4S  am] 
MUMQ  OOK  tSlO-OI-ll 


2232 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  njies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
nraking  prior  to  the  adoption  of  the  final 
rules.  I 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFR  Part  400 
[Document  No.  0361s] 

General  Administrative  Regulations; 
Appeal  Procedure 

AOENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Notice  of  correction. 

On  Monday.  December  30. 1991.  the 
Federal  Crop  Insurance  Corporation 
(FCIC]  published  a  proposed  rule  in  the 
Federal  Register  beginning  on  56  FR 
67228  (FR  Doc.  91-31033).  7  CFR  part 
400.  Subpart  ].  the  General 
Administrative  Regulations;  Appeal 
Procedure. 

The  proposed  rule  contains  a 
misspelled  word  on  page  67229.  column 
2,  in  §  400.81.  paragraph  (f]  Decision,  the 
last  sentence,  beginning  with  the  word 
"Al"  is  corrected  to  read  "All".  This 
notice  is  published  to  correct  that  error. 

Done  in  Washington,  DC  on  January  3, 
1992. 


Jamas  E  Caaon, 

Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  9Z-1332  Filed  1-17-92;  8:45  am] 

MLUNQ  CODE  S41l>-0*-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part: 

[Dodtet  No.  91-CE-M-AO] 


■tion  Administra 
:39  I 


Airworthiness  Dirsctlves;  Aerostar 
Aircraft  Corporation  PA-60-«00  and 
PA-60-700  Series  (Formerly  Piper) 
Airplanes 

AODtCV:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


UMI 


summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  Aerostar  Aircraft 
Corporation  PA-60-600  and  PA-«)-700 
series  airplanes.  The  proposed  action 
would  require  inspection  of  the  nose 
landing  gear  drag  brace  assembly  for 
corrosion,  replacement  of  any  corroded 
components,  and  replacement  of  the 
spring  and  piston  with  new  corrosion 
resistant  parts.  The  Federal  Aviation 
Administration  (FAA)  has  received 
several  reports  of  corrosion  in  the  spring 
and  piston  in  the  lower  drag  link  of  the 
nose  landing  gear  drag  brace  assembly. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
nose  landing  gear,  which  could  lead  to 
nose  gear  collapse  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  April  3, 1992. 
ADDRESSES:  Service  information  that  is 
applicable  to  this  AD  may  be  obtained 
from  the  Aerostar  Aircraft  Corporation, 
Customer  Service  Department,  South 
3608  Davison  Boulevard,  Spokane, 
Washington  99204;  Telephone  (509)  455- 
8872.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  the  FAA, 
Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attention:  Rules  Docket 
No.  91-CB-94-AD,  room  1558, 601  E.  12th 
Street,  Kansas  City, 

Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  A.  Swope,  Aerospace 
Engineer.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  Telephone  (206) 
227-2589. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
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be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirormiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-94-AD,  room 
1558, 601 E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  received  several-reports 
of  corroded  nose  landing  gear  drag 
brace  assemblies  on  certain  Aerostar 
Aircraft  Corporation  PA-60-eoO  and 
PA-eO-700  series  airplanes.  In 
particular,  the  spring  and  piston  in  the 
lower  drag  link  are  corroding.  Failure  of 
the  spring  or  the  piston  can  prevent  the 
nose  landing  gear  from  retracting,  which 
could  lead  to  nose  gear  collapse  and 
damage  to  the  airplane.  The 
manufacturer  (Aerostar  Aircraft 
Corporation]  has  developed  new 
corrosion  resistant  springs  and  pistons 
for  the  nose  landing  gear  drag  brace 
assemblies  on  the  affected  airplanes. 

The  Aerostar  Aircraft  Corporation  has 
issued  Aerostar  Service  Bulletin  (SB) 
No.  600-121,  dated  September  12. 199f . 
which  specifies  procedures  for 
inspecting  the  nose  landing  gear  drag 
brace  assemblies  for  corrosion  and 
replacing  the  existing  spring  and  piston 
with  new  corrosion  resistant  parts. 

The  FAA  has  reviewed  all  the 
available  information  related  to  the 
incidents  described  above,  including  the 
referenced  service  information,  and  has 
determined  that  AD  action  should  be 
taken  to  continue  to  assure  the 
airworthiness  of  the  affected  airplanes. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Aerostar 
Aircraft  Corporation  PA-60-600  and 
PA-60-7(ib  series  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  an  inspection  of  the  nose  landing 
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gear  drag  brace  assembly  for  cradcs, 
replacement  of  any  corroded 
components,  and  the  replacement  of  the 
existing  spring  and  piston  with  new 
corrosion  resistant  parts.  The  actions 
would  be  done  in  accordance  with 
Aerostar  SB  No.  600-121,  dated 
September  12, 1991. 

The  manufacturing  rights  of  the 
affected  model  airplanes  were 
previously  owned  by  the  Piper  Aircraft 
Corporation,  but  these  manufactiuing 
rights  were  recently  transferred  to  the 
Aerostar  Aircraft  Corporation. 

It  is  estimated  that  375  airplanes  in 
the  liJS,  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
ai^roximately  4  hours  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $96  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $118,50a 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the . 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  det^mined  that  this  pn^sal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979):  and  (3)  if 
promulgated,  wiU  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  dds 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

list  of  Sub  jects  in  14  CFR  Part  n 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Praposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 


PART  99-AIRWORTHINE88 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aotfaority:  48  U.S.C  13S4(a).  14»  and  1423; 
49  U.S.C  10e(g);  andl4  CFR  IIM. 

f  39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  foUowing  new  AD: 

Aerastar  Ainsaft  Cnponikio:  Docket  No.  n- 
CB-M-nAD. 
Applicability:  The  fioQowiiig  model  and 
serial  numbered  aiiplanes,  certificated  in  any 
category. 


M0(M 

SeiMNoe. 

*PA-6O40O._ 

00-0001-003  svougfi  eo-oeoB- 

7961195. 

*PA-60-600~. 

60-0614-7961196     through     60- 

0933-6164262. 

•  PA-eo-eoi ._. 

61-0001-004    through    60-0606- 

7982136 

•  PA-60-e01  — 

61-0611-7962137     through     61- 

0660-6162157. 

•PA-«)-60lP._ 

61P-0157-001  through  61P-0610- 

7963274. 

•  PA-eo-«>iP.- 

61P-0612-7983Z75  »vough  61P- 

OBSB-6163455. 

*  PA-60-«02P-^ 

62P-07SO-6169001    through    60- 

8365021. 

•  PA-eO-TOOP- 

80-6423001  through  00-6423025. 

'•cttiM  tmm  been  corwaitsd  to  VMsbet  noee  gear 
eystem  (Option  Na  199). 

Note:  The  manufacturing  ri^ts  of  the 
affected  model  airplanes  were  previously 
owned  by  the  Piper  Aircraft  Ovporation.  but 
these  manufisctutlng  rights  were  recently 
transferred  to  the  Aerostar  Aircraft 
CoiporatioiL 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AO,  unless  already  accomplished. 

To  prevent  failure  of  the  nose  landing  gear, 
which  could  lead  to  nose  gear  coll^se  and 
damage  to  the  airplane,  accomplish  the 
following: 

(a)  Inspect  the  nose  landing  gear  drag 
brace  assembly  for  corrosion  in  accordance 
with  Oe  InstnKtions  in  Aerostar  Service 
Bulletin  Na  800-121,  dated  September  12, 
1991.  Replace  any  corroded  component  in 
accordance  with  the  Aerostar  Maintenance 
Manual,  and  replace  the  existing  spring  and 
piston  with  a  new  corrosion  resistant  spring 
and  piston  in  accordance  with  the 
Instructions  in  Aerostar  Service  Bulletin  No. 
600-121,  dated  September  12, 1991. 

(b)  Special  Bight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  ttie  airplane  to  a  location  where  the 
reqairementa  <rf  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  tiaw  that 
provides  aa  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue,  SW., 
Rentoo.  Washington  98055-«05e.  The  request 
should  lie  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 


comments  and  then  send  tt  to  the  Mana§er. 
Seattle  Aircraft  Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  the  Aerostar 
Aircraft  Corporation.  Customer  Service 
Department  South  3606  Davison  Boulevard. 
Spokane,  Washington  9920t;  or  may  examine 
these  documents  at  the  FAA.  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  room 
1558, 601 E.  12th  Street  Kansas  Gty,  Missouri 
64106. 

Issued  in  Kansas  Qty,  Missouri  on  January 
13.1902. 

Bofry  D.  Oeniaals, 
ManagBT,  SmoU  Airplane  DinctonOa, 
Aircraft  Certification  Service. 
(FR  Doc  92-1360  Filed  1-17-82;  9M  am) 
MUJNO  COOC  4S10-1S-M 


14  CFR  Part  39 
[Docket  Na  9VCE-t1-A0] 

AifworMnMS  DIfSCtlvM;  i 
AircrafI  CofpOfsMon  MofMs  PA"#0" 
eoo  and  PA-«0-700  8«flM  (Fonrarly 
Piper)  AirptawiM 


;  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  st4>ersede  AD  80-02-09,  which 
currently  requires  repetitive  dye 
penetrant  inspections  of  the  main 
landing  gear  torque  links  for  cracks 
unless  a  certain  replacement  part  is 
installed  on  certain  Aerostar  Aircraft 
Corporation  PA-«>-600  and  PA-6a-700 
series  (formeriy  Piper)  airplanes.  The 
proposed  action  would  require  the 
replacement  or  upgrade  of  the  main 
landing  gear  torque  links.  The  Federal 
Aviation  Administration  (FAA)  has 
received  several  reports  of  main  landing 
gear  torque  links  cracking  or  collapsing. 
Upgrade  and  replacement  kits  have 
been  designed  and  manufactiu^d  that 
will  help  prevent  cracking  and  eliminate 
the  need  for  the  repetitive  inspections 
currently  required.  The  actions  specified 
by  this  AD  are  intended  to  prevent  loss 
of  directional  control  of  the  airplane 
during  groimd  operation  caused  by 
toniue  link  failure. 

DATES:  Comments  must  be  received  on 
or  before  April  3, 1992. 
ADOnEESCS.  Service  information  that  is 
applicable  to  this  AD  may  be  obtained 
frtm  the  Aerostar  Aircraft  Corporation, 
Customer  Service  Department  South 
3806  Davison  Boulevard,  Spokane, 
Washington  9M04;  Telephone  (509)  45»- 
8872.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
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address  below.  Send  comments  on  the 
proposal  in  triplicate  to  the  FAA, 
Cpntral  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attention:  Rules  Docket 
No.  91-CE-91-AD,  room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  A.  Swope,  Aerospace 

Engineer,  Seattle  Aircraft  Certification 

Office,  1601  Lind  Avenue,  SW.,  Renton, 

Washington  98055-4056:  Telephone  (206) 

227-2589. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argxmients  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  reg\'.latory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-91-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106.  "^ 

Discussion 

Airworthiness  Directive  (AD)  80-02- 
09,  Amendment  39-3991,  currently 
requires  repetitive  dye  penetrant 
inspections  of  the  main  landing  gear 
torque  links  for  cracks  unless  a 
replacement  part  number  (P/N)  400076- 
501  is  installed  on  certain  Aerostar 
Aircraft  Corporation  Models  PA-60-600. 
PA-60-601.  PA-60-601P.  PA-60-602P. 
and  PA-60-700P  (formerly  Piper) 
airplanes.  This  action  is  accomplished  in 


accordance  with  the  instructions  in 
Piper  Service  Bulletin  (SB)  600-75,  dated 
July  14, 1978.  The  manufacturing  rights 
of  the  affected  model  airplanes  were 
owned  by  the  Piper  Aircraft  Corporation 
at  the  time  AD  80-02-09  was  issued,  but 
these  manufacturing  rights  have  now 
been  transferred  to  the  Aerostar  Aircraft 
Corporation  (Aerostar). 

The  FAA  has  received  several  reports 
of  main  landing  gear  torque  links 
cracking  or  collapsing  since  the  issuance 
of  AD  80-02-09.  Aerostar  has  designed 
and  manufactured  upgrade  and 
replacement  kits  that  will  help  prevent 
cracking  and  eliminate  the  need  for  the 
repetitive  inspections  currently  required 
by  AD  80-02-09. 

Aerostar  has  also  issued  Service 
Bulletin  No.  746B,  dated  June  11, 1991. 
which  presents  inspection  procedures 
for  determining  whether  the  main 
landing  gear  torque  links  are  both  single 
lug  links  or  are  a  single  lug  link  fitting 
into  a  dual  lug  link,  and  installation 
procedures  for  a  main  landing  gear 
torque  link  upgrade  kit.  This  service 
bulletin  also  specifies  the  installation  of 
a  main  landing  gear  torque  link 
replacement  kit  in  accordance  with  the 
instructions  in  Aerostar  Drawing  No. 
88030  Rev  F.  which  is  contained  in  the 
Main  Landing  Gear  Torque  Link 
Replacement  Kit.  P/N  765-155  Rev  F. 
After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  loss  of 
directional  control  of  the  airplane  during 
ground  operation  caused  by  torque  link 
failure. 

Since  the  condition  described  in  likely 
to  exist  or  develop  in  other  Aerostar 
Models  PA-60-600.  PA-ea-601.  PA-6(>- 
601P.  PA-6O-602P.  and  PA-60-700P 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  an 
inspection  to  determine  whether  the 
main  landing  gear  torque  links  are  both 
single  lug  links  or  are  a  single  lug  link 
fitting  into  a  dual  lug  link.  It  also  would 
require  either  the  installation  of  a  main 
landing  gear  torque  link  upgrade  kit  or  a 
main  landing  gear  torque  link 
replacement  kit  depending  on  the  result 
of  the  inspection.  The  proposed  actions 
would  be  accomplished  in  accordance 
with  the  instructions  in  Aerostar  SB  No. 
746B.  dated  June  11, 1991,  or  in 
accordance  with  the  instructions  in  the 
Main  Landing  Gear  Torque  Link 
Replacement  Kit  P/N  765-155  Rev  F. 
which  is  referenced  in  Aerostar  SB  No. 
746B.  AD  80-02-09  would  be  superseded 
by  the  proposed  action. 

It  is  estimated  that  400  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 


approximately  2  hours  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $550  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  Ad  on  U.S.  operators  is  estimated  to 
be  $264,000.  AD  80-02-09.  which  would 
be  superseded  by  the  proposed  action, 
requires  repetitive  inspection  of  the 
main  landing  gear  torque  links.  The  cost 
of  AD  80-02-09  is  $22,000  (1  hour  times 
$55  times  400).  The  proposed  AD  would 
pose  an  additional  cost  impact  of 
$242,000  than  that  already  required  by 
AD  80-02-09.  In  addition,  since  the 
proposed  action  would  eliminate  the 
need  for  the  repetitive  inspections 
required  by  AD  80-02-09.  the  ongoing 
cost  impact  required  by  AD  80-02-09 
action  would  be  eliminated. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  below.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  28, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules  . 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVE 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follow^: 
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AudMKity:  49  U.S.C.  1354(a).  1421  and  1423; 
49.  U.S.C.  10e(g);  and  14  CFR 11 J9. 


939.13   [AiMiidMl] 

2.  Section  39.13  is  amended  by 
removing  AD  80-02-09.  Amendment 
3991,  and  adding  the  following  new  AD. 

Aerostar  Airerafl,  Inc:  Docket  No. 
91-CE-ei-AD. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certiRcated  in  any 
category. 


Models 

Serial  Nos. 

PA-60-600 

60-0001-003  ttwough  60-0933- 

AerostveOO. 

6161262. 

PA-«0-601 

60-0001-004  through  61-0880- 

Aerostar  601. 

8162157. 

PA-60-601P 

61-0157-001      through      61P- 

Aerostar  601  P. 

0860-8163455. 

PA-«)-602P 

62P-07SO-8165001  through  60- 

Aerostar  602P. 

6365021. 

PA-60-700P 

60-8223001        through        60- 

Aerostar  700P. 

8423025. 

Note:  The  manufacturing  rights  of  the 
affected  model  airplanes  were  previously 
owned  by  the  Piper  Aircraft  Corporation,  but 
these  manufacturing  rights  were  recently 
transferred  to  the  Aerostar  Aircraft 
Corporation. 

Compliance;  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AO,  unless  already  accomplished. 

To  prevent  loss  of  directional  control  of  the 
airplane  during  ground  operation  caused  by 
torque  link  failure,  accomplish  the  following: 

(a)  Visually  inspect  the  main  landing  gear 
scissors  assemblies  to  determine  if  the  torque 
Unks  on  each  main  landing  gear  are  both 
single  lug  links  or  are  a  single  lug  link  fitting 
into  a  dual  link  in  accordance  with  paragraph 
1,  of  the  Instructions  in  Aerostar  Aircraft 
Corporation  Service  Bulletin  (SB)  No.  746B, 
dated  June  11, 1991. 

(1)  If  the  torque  links  are  both  single  lug 
links,  prior  to  further  flight,  install  the  main 
landing  gear  torque  link  upgrade  kit.  Kit  No. 
765-15SA-B  Rev  N/C  in  accordance  with 
steps  a  through  e  of  the  Instructions  in 
Aerostar  Aircraft  Corporation  SB  No.  746B, 
dated  June  11, 1991. 

(2]  If  the  torque  links  are  a  single  lug  link 
fitting  into  a  dual  lug  link,  prior  to  further 
flight,  replace  the  torque  links  by  installing 
Aerostar  Main  Lantling  Gear  Torque  Link 
Replacement  Kit,  Part  Number  (P/N)  765-155 
Rev  F,  in  accordance  with  the  instructions  on 
Aerostar  Drawing  No.  88030  Rev  F.  This 
drawing  is  contained  in  the  Aerostar  Main 
Landing  Gear  Torque  Link  Replacement  Kit 
P/N  765-155  Rev  F,  and  is  referenced  in 
Aerostar  Aircraft  Corporation  SB  No.  746B, 
dated  June  11, 1991. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  die  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 


approved  by  the  Manager,  Seattle  Aircraft 
CertiBcation  Office,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred' 
to  herein  upon  request  to  the  Aerostar 
Airta'aft  Corporation,  Customer  Service 
Department,  South  3606  Davison  Boulevard, 
Spokane,  Washington  99204;  or  may  examine 
these  documents  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  room 
1558, 601 E.  12th  Street  Kansas  City,  Missouri 
64106. 

(e)  This  amendment  supersedes  AD  80-02- 
09,  Amendment  3991. 

Issued  in  Kansas  City,  Missouri,  on  January 
14, 1992. 

Bairy  D.  Clements  , 

Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  92-1^59  Filed  1-17-92;  8:45  am] 

MLUNQ  CODE  4t10-1VM 


DEPARTMEHT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  816  and  817 
BIN  1029-AB33 

Surface  Coal  Mining  and  Reclamation 
Operations;  Underground  Mining 
Activities;  Temporary  Cessation  of 
Operations 

AQENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 
action:  Proposed  rule;  extension  of 
public  comment  period. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  (DOI) 
is  announcing  the  extension,  until 
February  26, 1992,  of  the  public  comment 
period  on  the  proposed  ride  published  in 
the  November  28, 1991,  Federal  Register 
(56  FR  60012).  The  proposed  rule  would 
amend  the  regulations  governing  surface 
coal  mining  operations  and  underground 
mining  activities  that  cease  operations 
on  a  temporary  basis  imder  an  approved 
permit. 

DATES:  OSM  will  accept  written 
comments  on  the  proposed  rule  until  5 
p.m.  eastern  time  on  February  26, 1992. 
Comments  received  after  the  close  of  the 
conunent  period  may  not  be  considered 
or  included  in  the  Administrative 
Record  for  the  final  rule. 


;  Hand  deliver  to  the  Office 
of  Surface  Mining  Reclamation  and 


Enforcement  Administrative  Record, 
room  5131, 1100  L  SU«et  NW., 
Washington,  DC  or  mail  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  Administrative  Record, 
room  5131. 1100  L  Sti«et  NW., 
Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Stocker,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue,  NW..  Washington, 
DC  20240;  Telephone:  (202)  208-2550 
(Commercial),  268-2550  (FTS). 

SUPPLEMENTARY  INFORMATION:  OSM 

published  a  proposed  rule  on  November 
26, 1991  (56  FR  60012),  that  would  amend 
its  permanent  program  regulations 
governing  surface  coal  mining 
operations  and  underground  mining 
activities  which  cease  operations  on  a 
temporary  basis  under  an  approved 
permit.  The  proposed  rule  would  require 
permittees  to  submit  an  application  to 
the  regulatory  authority  before 
temporarily  ceasing  operations  for  a 
period  of  more  than  30  days.  The 
proposed  rule  establishes  minimum 
information  requirements  for  applicants: 
criteria  and  timeframes  for  the 
regulatory  authority's  decision  to   ■ 
approve  or  disapprove  applications;  pre- 
approval  inspections  to  determine 
compliance  with  the  regulatory  program 
and  procedures  for  periodic  review  of 
temporary  cessation  status.  This  rule  is 
necessary  to  ensure  that  reclamation  of 
mined  land  is  not  unnecessarily 
delayed,  and  that  any  operation  for 
which  temporary  cessation  is  requested 
is  in  compliance  with  applicable 
environmental  performance  standards 
antl  to  ensure  that  hazards  to  the  public 
health  and  safety  will  be  eliminated 
during  the  period  of  temporary         • 
cessation. 

The  comment  period  was  scheduled  to 
close  on  January  27. 1992.  In  response  to 
a  request  for  more  time  to  submit  public 
comments  on  this  proposal,  OSM  is 
extending  the  comment  period  by  30 
days.  Comments  will  not  be  accepted 
until  5  p.m.  local  time  on  February  26, 
1992. 

Dated:  January  14. 1992, 

Bml  Wahlquist. 

Assistant  Director,  Reclamation  and 
Regulatory  Policy,  Office  of  Surface  Mining 
Reclamation  and  Enforcement 

(FR  Doc.  92-1417  FUed  1-17-92: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  150 
(CGO  91-057] 

Louisiana  Otfshora  Oil  Port  Expansion 
of  Safety  Zone  to  Include  Excursion 
Zone 

agency:  Codst  Guard,  DOlt 
ACTION:  Notice  of  petition  for 
rulemaking  and  request  for  comments. 

summary:  In  this  petition  for 
rulemali-ing,  Louisiana  Offshore  Oil  Port 
(LOOP)  asks  the  Coast  Guard  to  expand 
the  existing  "safety  zons."  The 
petitioner  wants  the  Coast  Giiard  to 
enlarge  the  safety  zone  that  surrounds 
the  deepwater  port  by  adding  to  that 
zone  both  of  two  "excursion  zones."  A 
safety  zone  constitutes  an  area  within 
which  no  exploration  for  or  extraction  of 
oil  or  gas  may  occur. 
DATES:  Comments  must  arrh'e  on  or 
before  March  23. 1992. 
ADDRESSES:  Comments  must  go  to: 
Executive  Secretary.  Marine  Safety 
Council  (G-LRA-2.  room  3406)  (CGD  SI- 
OS?),  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW..  Washington, 
DC  20593-0001.  They  may  be  mailed,  or 
delivered  to  room  3406,  Coast  Guard 
Headquarters,  between  8  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-287-1477. 

The  Executive  Secretary  maintains 
the  public  docket  for  this  petition. 
Comments  will  become  part  of  this 
docket  and  will  be  available  to  inspect 
or  copy  at  room  34C6.  U.S.  Coast  Guard 
Headquarters.  j 

FOR  FURTHER  INFORMATION  CONTACT 
Direct  inquiries  to  ENS  Gaudia  C. 
Gelzer,  USCGR,  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection 
(202)  267-6714). 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

By  publishing  the  substance  of  the 
petition,  the  Coast  Guard  invites  the 
assistance  of  the  public  in  determining 
the  need,  if  any,  for  the  Coast  Guard  to 
enlarge  the  safety  zone  that  surrounds 
the  deepwater  port  by  adding  to  that 
zone  two  excursion  zones.  Interested 
persons  may  participate  by  reviewing 
the  substance  of  the  petition  and 
submitting  what  written  data,  views, 
and  arguments  they  wish.  Comments 
that  furnish  factual  bases  for  these 
views  and  arguments  are  particularly 
conducive  to  reasoned  regulatory 
choices. 


UMI 


This  Notice  and  Request  does  not 
propose  a  rulemaking,  represent  a  policy 
of  the  Coast  Guard,  or  otherwise  commit 
the  Coast  Guard  on  the  merits  of  the 
petition.  The  Coast  Guard  intends  to 
consider  the  petition  under  applicable 
law,  and  to  act  on  it  after  evaluating  it 
with  care  in  light  of  comments  and  other 
pertinent  matter.  If  the  Coast  Guard 
finds  that  a  rule  is  due.  it  will  publish  a 
Notice  of  Proposed  Rulemaking;  if  not,  it 
will  issue  a  denial  of  the  petition. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  Notice  and  Request  are 
ENS  Claudia  C.  Gelzer,  USCGR,  Office 
of  Marine  Safety,  Security,  and 
Environmental  Protection,  Project 
Manager,  and  Patrick ).  Murray.  Office 
of  Chief  Counsel,  Project  Counsel. 

Background  and  Purpose 

On  29  December  1980  (45  FR  85649] 
the  Coast  Guard  established  a  safety 
zone  to  protect  six  single-point  moorings 
for  LOOP.  On  13  May  1982  (46  FH  20581) 
the  Coast  Guard  established  a  safety 
fairway  to  serve  the  safety  zone.  On  16 
January  1984,  LOOP  submitted  to  the 
Coast  Guard  a  Chart  11359  showing  two 
shaded  areas  called  excursion  zones; 
later,  deviations  from  the  safety  fairway 
into  these  zones  came  to  be  known  as 
"excursions."  On  20  February  1987,  the 
Acting  Chief  of  the  OfBce  of  Marine 
Safety,  Security,  and  Environmental 
Protection  granted  for  one  year  a  waiver 
of  the  requirement  that  tankers  enter 
and  leave  the  safety  zone  by  the  safety 
fairway.  Since  then  the  Coast  Guard  has 
renewed  the  waiver  a  year  at  a  time. 

On  30  December  1987,  LOOP  asked 
the  Coast  Guard  to  make  the  waiver 
permanent.  On  8  February  1988,  the 
Chief  of  the  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection 
refused  the  request,  noting  that  someday 
exploration  for  or  extraction  of  oil  or  gas 
might  occur  within  one  or  both 
excursion  zones.  If  such  activity  took 
place,  the  Coast  Guard  might  have  to 
revoke  the  waiver  for  the  sake  of  safety. 
(The  waiver  has  never  meant — and  the 
Coast  Guard  has  never  implied — priority 
of  importing  oil  over  finding  it)  In 
August  1990,  LOOP  notified  the  Coast 
Guard  that  Conoco  intended  to  drill 
under  authority  of  Lease  OCS-G  9678 
within  Grande  Isle  Block  59,  about  500 
yards  outside  of  the  safety  zone  and  of 
the  safety  fairway  and  inside  of  the 
southerly  excursion  zone. 

The  Coast  Guard  is  examining  several 
possibilities  for  resolving  this  conflict. 
Among  them  are:  Adding  to  die  safety 
zone  both  current  excursion  zones 
(granting  the  request  of  LOOP):  revoking 
one  or  both  current  excursion  zones; 


rendering  one  or  both  current  excursion 
zones  permanent;  altering  the  size  or 
shape  of  either  or  both  current  excursion 
zones:  altering  the  size  or  shape  of  the 
anchorage  area;  adding  new 
requirements  to  operations  at  the  LOOP 
facility,  such  as  tug-escorts  for  vessels 
using  the  facility  (these  requirements 
could  coexist  with  one  dr  more  of  the 
previous  possibilities  or  could  stand 
alone);  and  leaving  the  situation  as  it  is. 

LOOP  has  asked  the  Coast  Guard  to    . 
enlarge  the  safety  zone,  by  adding  to 
that  zone  the  two  temporary  excursion 
zones.  These  excursion  zones  broaden 
the  entrance  to  the  deepwat^  port, 
thereby  reducing  the  number  of  required 
vessel  maneuverings  and  possibly  the 
risk  of  accidents.  However,  a  safety 
zone  constitutes  a  fairway,  and  no 
exploration  for  or  extraction  of  oil  or  gas 
may  occur  within  a  fairway.  Rulemaking 
is  necessary  to  establish  a  new  safety 
zone.  The  Coast  Guard  holds  safety  the 
paramount  value.  But  it  would 
appreciate  help  from  persons  in 
determining  which  of  these  courses— or 
which  other  course — ^would  best  serve 
the  value  here. 

Dated:  lanuaiy  7, 1992. 
A.E.,Hmii« 

Rear  Admiral,  US.  Coaat  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 
[FR  Do&  92-1427  Filed  1-17-02;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AFS7 

Claims  Based  on  Exposurs  to 
Herbicides  Containing  Dioxin 
(Peripheral  Neuropathy/Lunfl  Cancer) 

agency:  Department  of  Veterans 

Affairs. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
rules  governing  the  adjudication  of 
claims  for  service-connected 
compensation  based  on  exposure  to 
herbicides  containing  dioxin.  The 
amendments  are  necessary  to 
implement  a  determinaHon  by  the 
Secretary  of  Veterans  Affairs  that  a 
significant  statistical  association  exists 
between  exposure  to  herbicides 
containing  dioxin  and  the  subsequent 
development  of  peripheral  neuropathy, 
and  that  there  is  no  significant 
statistical  association  between  exposure 
to  herbicides  containing  dioxin  and  lung 
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cancer.  The  intended  effect  is  to 
establish  a  regulation  governing 
determinations  regarding  service 
connection  for  peripheral  neuropathy 
and  lung  cancer  for  all  veterans  who 
claim  that  these  disabilities  resulted 
from  expostue  to  herbicides  containing 
dioxin  during  military  service. 

DATES:  Comments  must  be  received  on 
or  before  February  20, 1992.  Comments 
will  be  available  for  public  inspection 
until  March  2, 1992.  The  amendments 
are  proposed  to  be  effective  September 
25,1965. 

AODResses:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  the  Secretary  of  Veterans 
Affairs  (271A).  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW.. 
Washington.  DC  20420.  All  written 
comments  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  170.  at  the  above  address, 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays),  until  March  2. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Thomberry,  Consultant 
Regulations  Staff,  Compensation  and 
Pension  Service.  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420.  telephone 
(202)  233-^005. 

SUPPLEMENTARY  INFORMATION:  The 

Veterans'  Advisory  Committee  on 
Environmental  Hazards  (VACEH.  or 
"the  Committee")  held  a  public  meeting 
on  May  23, 1991.  in  Washington,  DC.  At 
that  meeting,  the  Committee  evaluated 
numerous  scientific  and  medical  studies 
and  made  recommendations  to  the 
Secretary  of  Veterans  Affairs  to  assist 
him  in  determining  whether  significant 
statistical  associations  exist  between 
exposure  to  herbicides  containing  dioxin 
and  the  subsequent  development  of 
peripheral  neuropathy  or  lung  cancer. 

Under  38  CFR  1.17(c),  when  VA 
determines  that  a  si^iificant  statistical 
association  exists  between  exposure  to 
a  herbicide  containing  dioxin  and  any 
disease(s),  it  amends  38  CFR  3.311a  to 
provide  guidelines  for  the  establishment 
of  service  connection  for  the  disease(8). 
The  regulation  stipulates  that 
determinations  be  based  upon 
evaluations  of  scientific  or  medical 
studies,  and  that  they  be  made  after 
receiving  the  advice  of  the  VACEH.  A 
significant  statistical  association  is  held 
to  exist  when  the  relative  weights  of 
valid  positive  and  negative  studies 
permit  the  conclusion  that  it  is  at  least 
as  likely  as  not  that  a  relationship  exists 
between  exposure  to  dioxin  and  a 
specific  disease  (38  CFR  1.17(d)(1)).  The 


criteria  for  "valid  positive  and  negative 
studies"  are  in  38  CFR  1.17(d)(2)-(4). 

In  its  consideration  of  peripheral 
neuropathy,  the  Committee  reviewed  11 
valid  studies.  It  noted  that  three  of  these 
studies  demonstrate  positive  findings 
relative  to  peripheral  neuropathy.  One 
study  found  a  very  high  prevalence  of 
peripheral  neuropathy  among  study 
subjects  who  had  experienced  a  heavy 
exposure  to  dioxia  as  measured  by  the 
presenct  of  chloracne  or  raised  serum 
hepatic  enzyme  levels.  Another  study 
reported  peripheral  neuropathy  among 
individuals  exposed  to  polychlorinated 
phenols  as  a  consequence  of  a  tank  car 
accident.  The  Ranch  Hand  study,  which 
involved  comparatively  low  exposure 
levels,  presented  mild  evidence  of  a 
sustained  neurologic  effect. 

On  May  23. 1991,  the  Committee 
recommended  that  the  evidence 
supports  the  finding  of  a  significant 
statistical  association  between  exposure 
to  herbicides  containing  dioxin  and 
peripheral  neuropathy.  In  making  its 
recommendation,  however,  the 
Committee  indicated  that  peripheral 
neuropathy  related  to  dioxin  exposure 
normally  would  occur  shortly  after 
exposiue,  but  no  later  than  10  years 
thereafter.  It  also  cautioned  that  the 
effects  of  certain  confounding  factors, 
such  as  aging,  alcoholism,  diabetes,  and 
exposure  to  other  toxic  agents,  must  be 
taken  into  account,  and  hence  that 
peripheral  neuropathy  resulting  from 
exposure  to  dioxin  should  be  a 
diagnosis  of  exclusion.- 

After  VA's  review  of  the  studies  and 
the  recommendations  of  the  VACEH,  the 
Secretary  determined  on  June  27, 1991, 
that  there  is  a  significant  statistical 
association  between  exposure  to 
herbicides  containing  dioxin  and 
peripheral  neuropathy.  Accordingly,  we 
are  proposing  to  amend  38  CFR  3.311a(c) 
to  add  peripheral  neuropathy  to  the  list 
of  diseases  for  which  service  connection 
may  be  granted  on  the  basis  of  exposure 
to  herbicides  containing  dioxin.  The 
proposed  amendment  stipulates  that 
two  requirements  deriving  from 
application  of  sound  scientific  and 
medical  principles  be  addressed  in  all 
decisions:.First.  that  peripheral 
neuropathy  must  appear  within  10  years 
of  exposure;  and  second,  that  before 
service  connection  under  {  3.311a  may 
be  established,  certain  confounding 
factors  must  be  ruled  out  as  causes, 
including  the  effects  of  aging,  alcohol 
abuse,  trauma,  diseases  known  to  be 
associated  with  peripheral  neuropathy 
(e.g.,  diabetes.  Guillain-Barre  syndrome, 
etc.),  and  exposure  to  substances  other 
than  dioxin  that  are  known  to  produce 
peripheral  neuropathy.  This  list  of 


confounding  factors  is  not  intended  to 
be  all-inclusive.  « 

On  May  23, 1991,  the  Committee  also 
considered  approximately  40  studies 
dealing  with  lung  cancer.  It  grouped  the 
studies  into  the  following  types: 
Proportional  mortality  stucUes, 
standardized  mortality  ratio  studies, 
standardized  incidence  studies,  one 
case  control  study,  and  one  cohort 
mortality  study  with  internal  controls.  It 
noted  that  the  results  of  the  proportional 
mortality  studies  are  consistent  with  a 
null  result  and  that  the  standardized 
mortaUty  ratio  studies  are  also 
essentially  negative.  The  standardized 
incidence  studies  present  no  consistent 
conclusions. 

The  Committee  observed  that  most  of 
the  studies  fail  to  deal  adequately  with 
documentation  of  exposure  and 
potential  confounding  factors, 
particularly  smoking.  The  Committee 
agreed  that  a  study  which  did  not 
adequately  address  the  confounder  of 
smoking  should  be  considered  invalid, 
and  it  noted  that  the  only  study  to 
address  the  factor  of  smoking,  the  Ranch 
Hand  study,  was  negative  in  regard  to 
lung  cancer. 

On  May  23, 1991,  the  Committee 
reconunended  that  on  the  basis  of 
currently  available  epidemiological 
data,  there  is  no  evidence  of  a 
significant  statistical  association 
between  exposure  to  herbicides 
containing  dioxin  and  lung  cancer. 
Thereafter,  VA  carefully  reviewed  the 
evidence  and  the  Committee's  findings 
and  recommendation,  and  the  Secretary 
determined  on  June  27, 1991,  that  sound 
scientific  and  medical  evidence  does  not 
establish  the  required  association. 
Accordingly,  we  are  proposing  to  amend 
i  3.311a(d)  to  include  lung  cancer  as  a 
disease  for  which  service  connection 
may  not  be  granted  on  the  basis  of 
exposure  to  herbicides  containing 
dioxin. 

In  Nehmerv.  United  States  Veterans 
Administration,  712  F.  Supp.  1404  (ND. 
Cal.  1980),  the  court  concluded  that  VA 
incorrecUy  required  that  in  determining 
whether  cQseases  would  be  service 
connected  based  on  dioxin  exposure, 
scientific  evidence  demonstrate  a  cause- 
and-effect  relationship  between  the 
disease  and  exposure,  rather  than  only  a 
significant  statistical  association.  This 
decision  had  the  effect  of  invalidating 
VA's  original  determinations  on  service 
connection  ab  initio.  Because  those 
determinations  were  made  under  the 
r^ulations  mandated  by  section  5(a)(1) 
of  Public  Law  98-542,  we  are  proposing 
to  make  our  current  amendments  to 
{  3.311a  effective  September  25, 1965. 
the  original  effective  date  of  this  section. 
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We  believe  that  this  effective  date  is 
appropriate  because  the  new  regulations 
reqxiired  as  a  consequence  of  the 
Nehmer  decision  are  remedial  in  nature 
and  serve  as  a  substitute  for  the 
invalidated  regulations. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
FlexibiUty  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  these  regulatory 
amendments  are  non-major  for  the 
following  reasons: 

(Ij  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more; 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices; 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.101, 
64.109,  and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 

Approved:  November  21, 1991. 
Edward  J.  Derwinski. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3,  Adjudication, 
is  proposed  to  be  amended  as  follows: 

PART  3-(AMEN0ED] 

Subpart  A— Pension,  Compensation, 
Dependency  and  Indemnity 
Compensation  | 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authopty:  72  Stat.  1114;  38  U.S.C.  501(a], 
unless  otherwise  noted. 

2.  In  S  3.311a,  paragraph  (c)  is  revised 
by  adding  a  new  paragraph  (c)(31  prior 
to  the  parenthetical  phrase  following 
paragraph  (c)(2).  and  paragraph  (d)  is 
revised  to  read  as  follows: 


S3.311a   ClaliMbaMdeaexpoeurelo 
hartiicidM  contalnina  dkHda 

(c)  •  *  * 

(3)  Peripheral  neuropathy  manifested 
not  later  than  10  years  following  the 
date  of  exposure,  provided  that  the 
condition  cannot  be  related  to  a 
supervening  condition  or  event, 
including,  but  not  limited  to,  the  effects 
of  aging,  alcohol  abuse,  trauma,  diseases 
known  to  be  associated  with  peripheral 
neuropathy,  and  exposure  to  substances 
other  than  dioxin  known  to  produce 
peripheral  neuropathy  (see  9  3.311a(e] 
on  supervening  causes  or  events). 

(d)  Diseases  not  associated  with 
exposure  to  herbicides  containing 
dioxin.  Sound  scientific  and  medical 
evidence  does  not  establish  a  significant 
statistical  association  between  exposure 
to  herbicides  containing  dioxin  and  the 
following  diseases: 

(1)  porphyria  cutanea  tarda; 

(2)  lung  cancer. 

(Authority:  38  U.S.C  501(a)) 

(FR  Doc.  92-1354  Filed  1-17-92;  8:45  am] 

nUINO  cow  •320-01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  414 
[FRL-4094-91 

Organic  Chemicals,  Plastics  and 
Synttietic  Rbers  Category;  Effluent 
Limitations  Guidelines.  Pretreatment 
Standards,  and  New  Source 
Performance  Standards 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Extention  of  conunent  period; 
notice  of  public  hearing. 

summary:  On  December  6, 1991,  EPA 
proposed  a  regulation  under  the  Clean 
Water  Act  to  amend  the  effluent 
limitations  guidelines,  pretreatment 
standards  and  new  source  performances 
standards  for  the  organic  chemicals, 
plastics,  and  synthetic  fibers  (OCPSF) 
point  source  category  (36  FR  63897).  The 
Agency  has  received  several  requests 
from  the  OCPSF  industry  for  an 
extension  to  the  comment  period  due  to 
the  complexity  and  size  of  the 
supporting  record  for  the  proposal  and 
because  the  comment  period  extended 
through  the  holiday  season  when  many 
facilities  were  closed  and  personnd 
were  not  available  to  review  the 
proposal.  Also,  in  reviewing  the 
supporting  document  ("Suf^ment  to 


the  OCPSF  Development  Document  for 
Effluent  Limitations  Guidelines,  and 
New  Source  Performance  Standards  for 
the  Organic  Chemicals,  Plastics  and 
Synthetic  Fibers  Point  Source  Category". 
EPA  440/1-01/OOea).  EPA  has  found 
several  errors  that  may  affect  a 
reviewer's  ability  to  adequately 
evaluate  information  related  to  the 
December  6, 1991  proposal.  In  order  to 
correct  errors  that  appeared  in  the 
support  document  and  allow  the 
industry  adequate  time  to  fully  comment 
and  to  supply  data  to  support  their 
comments,  EPA  is  extending  the  period 
for  comment  on  this  proposed  regulation 
from  January  21  to  Mardi  6, 1992. 

Additiondly.  notice  is  hereby  given  of 
a  hearing  open  to  the  public  pursuant  to 
the  Clean  Water  Act.  section  307(b].  to 
discuss  and  receive  comments  on  the 
pretreatment  standards  proposed  in  the 
December  6, 1991  Federal  Register 
notice.  The  public  hearing  has  been 
scheduled  for  February  26. 1992  at  the 
following  address:  U.S.  Environmental 
Protection  Agency.  401 M  Street.  SW., 
Washington.  DC  20460  in  the  north 
conference  room  number  9  of  the  EPA 
Ccoiference  Center  located  on  the  first 
floor  of  the  Waterside  Mall. 

Registration  for  the  hearing  will  be 
held  bom  8:30  to  9:00  a.m.  The  hearing 
will  start  at  9  a.m.  Following  the 
registration  period  there  will  be  a  brief 
presentation  by  an  EPA  official  on  the 
development  of  these  pretreatment 
standards.  Opportunity  will  also  be 
given  throughout  the  session  for  the 
audience  to  submit  written  questions  to 
the  presiding  officer  and  for  members  of 
the  audience  to  present  oral  statements. 
For  those  people  making  an  oral 
presentation,  it  is  requested  that  a 
written  transcript  of  their  presentation 
as  well  as  correct  spellings  of  names, 
affiliations  and  ad^vsses.  be  sumitted 
to  the  presiding  office. 

The  Agency  requests  Aat  persons 
intending  to  attend  the  pretreatment 
hearing  please  contact  Mr.  George  M. 
lett  by  February  19. 1992  so  EPA  can 
arrange  to  have  adequate  faciUties    / 
available  for  all  the  parties  attending. 

DATES:  Conunents  on  the  proposed 
regulation  for  the  organic  chemicals, 
plastics  and  synthetic  fibers  category  (56 
FR  63897]  must  be  submitted  to  EPA  by 
March  6, 1992. 

AOORESSES:  Send  comments  on  die 
proposed  regulatim  and  notification  of 
intention  to  attend  the  pretreatment 
hearing  to  Mr.  George  M.  Jett 
Engineering  and  Analysis  Division 
(WH-552).  Enviraunental  Protection 
Agency.  401 M  Street.  SW..  Washington, 
DC  20460.  Attention:  EAD  Docket  Qerk. 


Dated:  lant 
Martha  G.Pr 

Acting  Assist 
[FR  Doc.  92-] 

BIUINCICOOEI 

40  CFR  Par 
[OPPTS-620 


AOENCY:  En 

Agency  (EP 
action:  Pre 
comment  pt 
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Organic  Chemicals.  Plastics  and 
Synthetic  Fibers  Industry.  The 
supporting  information  and  all 
comments  will  be  available  for 
inspection  and  copying  at  the  EPA 
Public  Information  Reference  Unit 
(PmU).  Waterside  MaU.  401 M  Street. 
SW..  Washington,  DC  20460.  room  2404 
(EPAUbrary). 

The  EPA  Iiifonnation  Regulation  (40 
CFR  part  2)  provides  that  a  reasonable 
fee  may  be  charged  for  copying.  The 
PIRU  is  open  between  the  hours  of  9 
a.m.  and  4:30  p  jn. 

FOR  ADOmONAL  INFORMATION  CONTACR 
George  M.  ]ett,  (202)  260-7151.  for 
information  regarding  the  errata  sheets. 
Copies  of  the  supplemental  development 
dociunent  errata  sheets  and 
supplemental  economic  analysis  errata 
sheets  may  be  obtained  by  writing  or 
calling  Mr.  George  Jett  Engineering  and 
Analysis  Division  (WH-552). 
Environmental  Protection  Agency,  401 M 
Street  SW..  Washington,  DC  20460 
between  8  a.m.  and  4  pjn. 

Dated:  January  IS,  1992. 
Martha  G.  Protfaio, 

Acting  Assistant  Administrator  for  Water. 
[FR  Doc.  92-1529  Hied  1-17-92;  8:45  am] 
MLUNCi  CODE  wea-so-M 


40  CFR  Part  764 
[OPPT&42088B:  FRL-4044-3) 

Proposed  Ban  on  Acrylamida  and  N* 
methylolaerylamide  Grouts 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule;  extension  of 
comment  period. 

summary:  Notice  is  hereby  given  that 
the  period  for  filing  public  comment  on 
the  proposed  regulation  of  acrylamide 
and  N-methylolacrylamide  (NMA) 
grouts  (56  FR  49863,  October  Z,  1991]  is 
extended.  , 

dates:  Public  comments  must  be 
received  on  or  before  January  30, 1992. 
ADDRESSES:  Submit  nonconfidential 

written  comments,  in  triplicate,     

identified  by  the  docket  number  OPPTS- 
62089B.  by  mail  to:  TSCA  Public  Docket 
Office  (T&-793),  Rm.  NE-G004.  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 M 
St..  SW.,  Washington.  DC  20460. 
Nonconfidential  comments  will  be 
placed  in  the  rulemaking  record  for 
public  inspection.  See 

SUPPLEMENTARY  INFONMATION  for 

information  on  submitting  ounments 
containing  confidoitial  business 
informatioa  (CBI). 


FOR  FURTHER  INPORMATION  CONTACT 

David  J.  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  K-543. 401  M  St.  SW., 
Washington.  DC  2046a  Telephone:  (202) 
554-1404,  TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  On 
October  2, 1991,  EPA  issued  a  Notice  of 
Proposed  Rulemaking  on  acrylamide 
and  N-methylolacrylamide  (NMA) 
grouts  (56  FR  49863).  Written  comments 
on  the  proposed  rule  were  to  be  received 
on  or  before  December  2, 1991.  On 
November  25, 1991,  after  a  request  by 
Avanti  International.  EPA  extended  the 
public  comment  period  through  January 
16. 1992  (56  FR  59239).  On  January  8. 
1992.  on  behalf  of  their  cUent,  the 
National  Association  of  Sewer  Service 
Companies  (NASSCO),  the  law  firm  of 
Weinberg.  Bergeson  &  Neuman 
requested  an  additional  2-week 
extension  of  the  public  comment  period 
because  of  difficulties  encountered 
while  trying  to  access  certain  key 
documents  in  the  public  record.  The 
irregularities  with  the  public  record  have 
subsequendy  been  remedied;  however. 
EPA  hereby  grants  an  extension  of  time 
for  submission  of  public  comments  on 
the  proposed  role. 

Written  comments  must  be  received 
on  or  before  January  30, 1992.  Any 
person  who  submits  written  comments 
containing  confidential  business 
information  (CBI)  must  mark  the 
comments  as  "Confidential  Business 
Information."  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  "Confidential 
Business  Information"  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  CBI  must 
prepare  and  separately  submit  a  public 
version  of  the  comments  that  EPA  can 
place  in  the  public  file.  CBI  comments 
should  be  submitted  in  triplicate  to: 
Document  Conti-ol  Office  (TS-790). 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401 M  St.,  SW..  Washington,  DC 
20460.  CBI  comments  should  be  mailed 
in  a  double  envelope  with  "CBI"  and  the 
docket  number  OPPTS-62080B  marked 
on  the  inner  envelope,  and  the 
comments  should  be  marked  with 
docket  number  OPPTS-«208eB. 

List  of  Subjects  in  40  CFR  Part  764 

Acrylamide.  Environmental  protection, 
N-methyloIacrylamide,  Recondkeeping 
and  reporting  requirements. 


Dated:  January  14, 1992. 
Joseph  A  Cara. 

Acting  Director,  Office  of  Pollution 
Prevention  and  Toxics. 
[FR  Doc.  92-1411  Filed  1-17-82;  8:45  am) 
WLUNQ  CODE  HW-a».r 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WikHifa  Sarvica 

SO  CFR  Part  17 

RIN  101»-AB38 

Endangarad  and  Tfwaatanad  WRdllfa 
and  Pianta;  Withdrawal  of  tha 
Propoaad  Rula  To  Ust  tha  Pralria  Mola 
Crlckat  (QryVatalpa  Major)  aa 


agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Withdrawal  of  proposal  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service]  is  withdrawing  the 
proposed  rule  (April  25. 1990;  55  FR 
17465]  to  list  the  prairie  mole  cricket 
[Gryllotalpa  major)  as  a  threatened 
species  under  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  Data 
received  as  a  result  of  additional  field 
surveys  in  the  spring  of  1991  in  Kansas 
and  Oklahoma  reveal  that  the  species  is 
more  abundant  and  widespread  than 
previously  thought  and  is  found  in  types 
of  native  grass  cover  that  are  not  under 
inunediate  threat  of  destruction  or 
modification.  Because  of  the  number 
and  extent  of  occurrences  and  the  fact 
that  the  species  is  now  known  to  occur 
in  a  wider  range  of  vegetation  types  that 
are  less  threatened  with  destruction,  the 
Service  has  determined  that  the  species 
is  not  likely  to  become  endangered 
throughout  all  or  a  significant  portion  of 
its  range  in  the  foreseeable  future. 
ADDRESSES:  The  complete  file  for  }his 
notice  is  available  for  public  inspection, 
by  appointment  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service  Regional  Office,  Federal 
Building.  Fort  Snelling,  Twin  Cities. 
Mitmesota  55111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Craig  Johnson.  Endangered  Species 
Coordinator,  at  the  above  address  (612/ 
725-3276  or  FTS  725-3276). 
SUPPLEMENTARY  NIFORMATION: 

Background 

The  presettlement  tallgrass  prairie 
extended  from  Canada  to  Oklahoma 
and  from  Nebraska  to  Indiana.  Based  on 
historic  records,  the  prairie  mole  cricket 
was  presumed  to  be  distributed  evenly 
throu^wat  the  sondiwest  portion  of  the 
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tallgrass  prairie,  encompassing  an  area 
about  the  size  of  the  States  of  Indiana 
and  Oklahoma.  The  present  distribution 
of  the  species  has  been  reduced  to  small 
remaining  prairie  segments  in  the 
southwest  one-fourth  of  Missouri, 
eastern  Kansas,  northwest  and  central 
Arkansas,  and  eastern  Oklahoma.  Most 
of  these  extant  populations  are  found  on 
small  fragmented  remnant  prairie  or 
native  grass  areas.  Wilcove  (1987) 
estimates  that  less  than  0.5  percent  of 
Missouri's  presettlement  prairie 
remains. 

The  earliest  records  of  Gryllotalpa 
major  are  dated  from  the  1870's  from 
eastern  Kansas  and  southwest  Missouri. 
Saussure  described  the  first  specimen 
from  Illinois  in  1874.  Historical  records 
indicate  that  specimens  were  collected 
from  Arkansas,  Illinois,  Oklahoma,  and 
Mississippi,  in  addition  to  Kansas  and 
Missouri.  Collecting  continued  until  the 
1930'8  when  it  seemed  to  decline 
significantly  (Figg  and  Calvert  1987).  At 
the  time  of  the  Service's  1984 
Invertebrate  Species  Notice  of  Review 
(49  FR  21664),  the  prairie  mole  cricket 
was  thought  to  be  extinct.  The  closest 
relative  to  the  prairie  mole  cricket  is  an 
African  species  Gryllotalpa  gryllotalpa 
(Dennis  Figg,  Missouri  Department  of 
Conservation,  in  Hit  1989). 

Adult  prairie  mole  crickets  are  among 
the  largest  insects  in  North  America  and 
may  measure  up  to  6  cm  (2.5  inches) 
from  end  to  end,  including  the  antennae 
(Figg  and  Calvert  1987).  The  prairie  mole 
cricket  can  sometimes  be  distinguished 
from  the  normally  smaller  northern  mole 
cricket  [Gryllotalpa  hexadactyla  by  its 
size.  The  northern  mole  cricket 
measures  20-35  mm  (.75-1.4  inches). 
Walker  (pers.  comm.  in  Figg  and  Calvert 
1987)  reports  the  prairie  mole  cricket 
may  weigh  up  to  2.6  grams.  Figg  ( in  litt 
1989]  suggests  that  a  simple  fleld  method 
to  distinguish  these  species  is  to  observe 
the  process  on  the  trochanter  of  the 
foreleg,  which  is  knife-shaped  on  the 
prairie  mole  cricket  and  more  circular 
on  the  common  northern  mole  cricket. 
The  northern  mole  cricket  it  found  in 
'  marshes,  wetlands,  and  along  rivers  and 
lakes. 

Adult  mole  crickets  become  active  in 
the  soil  surface  twice  during  the  year, 
most  notably  during  the  spring,  for 
courtship  and  reproduction  (Figg  and 
Calvert  1987).  Males  and  females  are 
identical  externally,  except  for  modified 
forewings  that  males  use  to  attract 
sexually  responsive  females  (Alexander 
1975).  Male  prairie  mole  crickets 
construct  specially  designed  burrow 
systems  several  inches  below  the  soil 
surface  that  contain  a  bulb-like  resonant 
chamber  to  increase  acoustical  output 


when  the  male  calls  to  attract  females 
during  courtship.  Males  commence 
calling  in  late  April  and  continue 
through  May  (Figg  and  Calvert  1987). 
Calling  begins  5  to  10  minutes  after 
sunset  and  ends  at  dark.  Conditions 
need  to  be  conducive  for  the  females  to 
fly;  warm,  dry  and  still.  Calls  at  one 
Missouri  prairie  in  1987  could  be  heard 
over  a  quarter  of  a  mile  away  (Figg  and 
Calvert  1987).  After  courtship,  the 
females  disperse  into  the  sorrounding  ^ 
habitat,  dig  a  tunnel,  and  lay  their  eggs 
(Figg  and  Calvert  1987).  The  eggs  then 
hatch  in  the  soil  and  the  young  are 
miniature  versions  of  the  adults  except 
they  lack  wings.  They  require  two  to 
three  years  before  they  grow  into  adults 
and  are  ready  for  spring  courtship. 

The  habitat  preference  of  the  prairie 
mole  cricket  is  the  tallgrass  prairie  or,  at 
a  minimum,  native  grass  areas  with  little 
or  no  disturbance.  Conununities  where 
the  species  are  found  vary  within  the 
prairie  ecosystem  (Figg  and  Calvert 
1987).  Observations  by  Figg  and  Calvert 
indicate  that  most  prairie  mole  cricket 
populations  occur  on  silty  to  sandy  loam 
prairies  that  are  well  drained.  However, 
it  is  not  unusual  to  find  population  sites 
on  ridges  with  shallow  soils.  The  species 
has  not  been  found  on  wet  prairies, 
marahes,  dolomite  glades,  and  dry  loess 
prairies.  It  is  difficult  to  accurately  count 
individual  burrows  due.  to  vegetative 
cover  and  the  intensity  of  calling 
crickets.  Busby  (in  litt  1989)  reports  that 
larger  Kansas  populations  support  24-30 
males.  At  several  locations  in  Arkansas, 
Shepherd  (pers.  comm.  1989)  estimated 
approximately  150  prairie  mole  crickets. 

Field  work  in  Arkansas  (Harold 
Grimmett  pers.  comm.  1991)  reveals 
counts  as  high  as  296  males  on  28  acres. 

The  proposed  rule  to  list  the  prairie 
mole  cricket  (Gryllotalpa  major)  as  a 
threatened  species  under  the  Act  was 
published  in  the  Federal  Register  on 
April  25, 1990  (55  FR  17465).  This 
proposal  was  supported  by  biological 
information  (Figg  and  Calvert  1987) 
indicating  that  the  species  was  limited 
in  distribution  to  small  segments  %vithin 
the  tallgrass  prairies  of  southwestern 
Missouri,  eastern  Kansas,  northeastern 
Oklahoma,  and  northwest  and  central 
Arkansas.  At  the  time  of  the  proposal, 
the  prairie  mole  cricket  was  known  from 
approximately  95  locations  in  the  above 
four  states.  The  species  was  thought  to 
be  in  peril  because  of  the  destruction 
and  alteration  of  its  prairie  habitat  for 
agricultural  and  other  uses. 

Newspaper  notices  inviting  general 
pubhc  comment  on  the  proposal  were 
published  in  14  daily  newspapers  within 
the  current  range  of  the  prairie  mole 
cricket  in  Missouri,  Kansas,  Oklahoma, 


and  Arkansas.  Copies  of  the  Federal 
Roaster  proposal  were  furnished  to 
landowners,  other  government  agencies, 
and  various  interested  parties. 

Three  comments  were  received  during 
the  comment  period,  which  extended 
from  April  25. 1990,  until  June  11, 1990. 
The  Kansas  Department  of  Wildlife  and 
Parks  did  not  have  additional  species 
information  to  provide  and  had  no 
recommendation  with  regard  to  the 
proposal.  The  Kansas  Association  of 
Wheat  Growers  (Association)  expressed 
concerns  about  how  the  presence  of 
Gryllotalpa  major  on  privately  owned 
lands  would  affect  farming  practices  if 
the  species  were  to  be  placed  on  the 
endangered  species  list  and  given 
protection  under  the  Act.  Discussions 
with  the  Association  revealed  that  the 
document  they  had  received  about  the 
proposal  was  incomplete.  Once  the 
Association  was  provided  with 
complete  information  about  the  prairie 
mole  cricket,  how  it  would  be  protected, 
and  what  the  expected  impacts  upon 
cultivation  practices  might  be,  they  had 
no  further  questions  or  comments. 

Questions  were  raised  within  the 
Service  about  the  adequacy  of  surveys 
that  had  been  conducted  and  the  types 
of  microhabitat  that  the  species 
requires.  The  Service  debated  whether 
the  various  types  of  habitat  where  the 
prairie  mole  cricket  mig^t  be  found  had 
been  adequately  searched.  Concern  was 
expressed  that  additional  surveys 
should  be  conducted  in  other  types  of 
grasslands,  particularly  within  die 
"continuous  prairies"  of  Kansas  and 
Oklahoma,  before  a  final  Usting  decision 
was  to  be  made. 

As  a  result  of  these  comments,  the 
Service,  under  section  4(b)(6)(B)(i)  of  the 
Act  extended  for  6  months  the  1-year 
deadline  for  die  final  decision  on  the 
proposal  to  list  Gryllotalpa  major  (April 
11, 1991;  56  FR  14677).  A  new  comment 
period  opened  June  17, 1991,  and  closed 
Jidy  16, 1991.  Notification  of  the  rule 
extension  was  sent  to  all  the  parties  that 
had  previously  received  a  copy  of  the 
proposed  rule. 

Tlie  Service  confracted  with  Dr. 
William  H.  Busby,  of  the  Kansas 
Biological  Survey,  to  coordinate  an 
intensive  survey  for  the  prairie  mole 
cricket  in  the  FUnt  Hills  of  Kansas. 
Concurrendy,  expanded  survey  eflPprts 
were  conducted  in  Oklahoma  by  the 
Oklahoma  Natural  Heritfige  Inventory 
and  the  Service.  These  surveys  revealed 
that  although  the  current  range  of 
Gryllotalpa  major  remains  restricted    ' 
bom  its  historic  range,  the  occurrences 
of  the  species  within  its  current  range 
are  more  abundant  than  previously 
believed.  Tliese  surveys  abo  revealed 
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that  the  species  not  only  occurs  in 
"tallgrass"  prairies  bat  in  areas  that 
have  suffered  some  form  of  disturbance 
and  where  at  least  some  native  grasses 
remain.  As  a  result  of  the  1991  surveys, 
the  Service  can  now  document 
approximately  290  extant  occurrences  of 
the  prairie  mole  cricket  in  49  counties  in 
southwestern  Missouri,  eastern  Kansas, 
eastern  Oklahoma,  and  northwest  and 
central  Arkansas. 

Seven  comments  were  received  during 
the  extended  comment  period  from  the 
following:  Missouri  Department  of 
Conservation,  Aiicansas  Game  and  Fish 
Commission.  Arkansas  Natural  Heritage 
Commission,  Kansas  Department  of 
Wildlife  and  Parks.  Oklahoma  Natural 
Heritage  Inventory,  Kansas  Biological 
Survey,  and  the  Service's  Tulsa  Field 
Office.  All  of  the  respondents 
recommended  that  Gryllotalpa  major 
not  be  placed  on  the  Federal  list  of 
endangered  and  threatened  species. 

Fining  and  Wtthtewal 

DaU  collected  by  Busby  (1991)  and 
information  contained  in  the  comments 
received  indicate  that  Gryllotalpa  major 
is  more  widespread  and  abundant  than 
previously  believed  and  is  found  in 
types  of  habitat  not  considered  before.  It 
appears  that  the  species  does  not  face 
the  degree  of  threats  previously  believed 
and  is  able  to  survive  in  a  wider  range 
of  habitats.  The  known  number  iA 
species'  occurrences  has  increased  from 
95  at  the  time  of  the  prcq>osed  rule  (55 
FR 17465)  in  1969  to  290  in  1981.  The 
number  of  counties  where  occurrences 
are  recorded  has  increased  from  30  to 
49.  All  comments  recdved  by  the 
Service  during  the  reopened  comment 
period  in  June  and  July  1991 
recommended  that  the  Service  withdraw 
the  listing  proposal  and  place  the 
species  m  category  2  of  the  Animal 
Notice  of  Review.  IHadng  the  species  in 
this  category  will  enable  the  Service  to 
continue  foadiog  for  additkmal 
population  surveys  and  monitoring.  If 
future  data  reveal  a  staUe  and 
increasing  raoge-wide  populatioo.  ttie 
Service  «dll  eanaider  placing  ttie  species 
in  the  SC  category  in  a  sabsequent 
Animal  Notka  of  Review.  Taxa  placed 
in  the  30  category  are  thoee  that  have 
proven  to  be  flMre  abondant  or 
widespread  tiiaa  previonaly  bdieved 
and/or  tfioae  tttat  are  not  sok^ect  to  any 
identifiable  tlueaL  llietefoie.  in 
coniilteMx  with  aactkia  4(b)m(B)(ii)  of 
the  Fn  ilenpn  il  Spedee  Act  of  tBn.  m 
amended,  liw  Sarvloa  vrilMrmsa  Ite 
peopMed  trie  flt  Apttf  2S.  tan  188  ni 
17«6}.  to  Mel  Oyitota^  flut/te- tptabie 
molectteinD— r 
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50  CFR  Part  17 
RIN  1018-AB7S 

Endangarad  Md  Thrwtoiwd  WHdMta 
and  Ptanta!  Propoaad  cndangaiad 

iButtorfly 


AMNCV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 


:  The  U.S.  Fish  and  Wildlife 
Service  proposes  to  determine  the 
Kamer  blue  butterfly  [Lycaeidea 
melissa  aamuelis]  to  be  an  endangered 
species  pursuant  to  the  Endangered 
Species  Act  of  1973  (Act),  as  amended. 
Historically,  die  Kamer  bhie  butterfly 
occurred  in  a  rather  narrow  band 
extending  from  eastern  Minnesota, 
across  portions  of  Wisconsin,  Illinois, 
Indiana,  Midiigan.  Ohio,  Canada 
(Ontario),  Pennsylvania,  New  Yoric 
Massachusetts,  and  New  Hampshire.  It 
is  now  extirpated  from  Illktois,  Ohio, 
Ontario,  Penasylvania.  and 
Massadmeetts.  This  action  is  being 
taken  because  of  constriction  of  the 
species'  range  and  the  dedintog  size  of 
remateing  popalatiena.  Ibe  inimary 
cause  of  past  and  dveatened  losoes  is 
b^Hat  Bwdificatioa  ud  destruction 
due  to  dsvdopmant  awooeesten  In  flie 
absena  of  a^sal  distarbaiioea. 
siMcaJiaw.  aad  ft  agwi  Mtedna  af 

.If 


made  final  would  extend  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  to  Lycaeides 
melissa  samuelis.  The  Service  seeks 
data  and  comments  from  the  public  on 
this  proposal. 

DATca:  Comments  from  ell  interested 
parties  must  be  receiv^ed  by  March  23, 
1992.  Public  hearing  requests  must  be 
received  by  March  6, 1992. 
AOORESSCS:  Comments  and  mateiials 
concerning  this  proposal  should  be  sent 
to  the  New  York  Field  Office,  U.S.  Fish 
and  Wildlife  Service,  100  Grange  Place, 
room  202,  Cortland,  New  York  13045. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
RW  RmTHER  INKMMATKM  CONTACT. 
Mark  W.  Clough  at  the  above  address, 
telephone  (607)  753-6334. 
8UPPI.CMENTAIIV  avoasiATiON: 

Background 

The  Kamer  blue  butterfly  has  been 
known  for  more  than  a  century.  When 
W.  H.  Edwards  first  described  this 
butterfly  in  1861  in  Kamer,  New  York,  it 
was  considered  to  be  the  same  species 
as  the  Scudder's  blue.  In  the  1940's, 
Nabokov  revised  the  taxonomy  of  the 
group  and  renamed  the  Kamer  blue  as  a 
subspecies  of  the  more  common  Melissa 
blue.  The  current  scientific  name  is 
Lycaeides  melissa  samuelis,  Nabokov. 
Some  lepidopterists  consider  the  Kamer 
blue  butterfly  to  be  a  separate  species 
(D.  Schweitzer,  The  Nature 
Conservancy,  in  litt,  1967).  However, 
this  change  has  not  been  pubKshed  and 
the  Kamer  blue  butterfly  will  be 
considered  a  subspecies  for  the 
purposes  of  listing. 

Kamer  blues  have  a  wingspan  of  22- 
32  nun  (0.87-1.26  in.).  The  dorsal  side  of 
the  male  is  silvery  blue  or  dark  blue 
with  narrow  black  margins.  The  females 
are  grayish  brown.  dorsaDy,  with 
irregular  bands  of  orange  inside  the 
narrow  blade  border  on  the  upper  wings. 
Both  sexes  are  slate  gray  on  Ae  ventral 
side  with  the  orange  bands  showing 
more  regularity,  and  black  spots  drded 
with  white  (ShuII  1967). 

The  habitat  of  the  Kamer  blue 
butterfly  is  characterized  by  the 
presence  of  wild  lupine  [Lupimis 
perennis),  a  member  of  the  pea  family. 
Wild  hii^  is  the  only  known  larval 
host  food  p^ant  for  tfie  Kamer  Uue 
buttfofiy  and  is,  tiberefbre,  dosely  tied  to 
the  butterfly's  ecology  and  distribution. 
In  eastern  New  Teik  and  New 
HampaMie,  dM  iMbitat  Is  typtcaOy 
grassy  epenings  wMiitt  very  dry.  sandy 
pitdi  ptoe/scrab  Oik  bariena.  h  die 
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Midwest,  the  habitat  is  dry  and  sandy, 
but  more  praihe-Iike,  including  oak 
savanna  and  jack  pine  areas.  It  is 
believed  that  the  Kamer  blue  butterfly 
originally  occurred  as  shifting  clusters  of 
populations,  or  metapopulations,  across 
a  vast  fire-swept  landscape  covering 
thousands  of  acres.  While  the  flres 
resulted  in  localized  extinction,  post-Hre 
vegetational  succession  promoted 
colonization  and  rapid  population 
buildups  (Schweitzer  1989).  Periodic 
disturbance  is  necessary  to  maintain 
openings  in  the  canopy  for  wild  lupine 
to  thrive.  A  variety  of  other  understory 
plants  associated  with  the  habitat  serve 
as  nectar  sources  for  the  adult 
butterflies. 

The  Kamer  blue  butterfly  usually  has 
two  broods  each  year.  Eggs  that  have 
overwintered  from  the  previous  year 
hatch  in  April.  The  larvae  feed  on  the 
upper  surface  of  wild  lupine  leaves  and 
mature  rapidly.  Near  the  end  of  May, 
they  pupate  and  adult  butterflies  emerge 
very  late  in  May  in  most  years.  The 
adults  are  typically  in  flight  for  the  first 
10  to  15  days  of  June,  when  the  wild 
lupine  is  in  bloom.  Females  lay  eggs  on 
or  near  the  wild  lupine  plants.  The  eggs 
hatch  in  about  one  week  and  the  larvae 
feed  for  about  three  weeks.  They  then 
pupate  and  the  second  brood  adults 
appear  in  the  second  or  third  week  of 
July.  This  time,  the  eggs  are  laid  among 
plant  litter  at  the  base  of  the  lupines,  or 
on  lupine  pods  or  stems.  By  early 
August  no  adults  remain,  and  these  eggs 
do  not  hatch  until  the  following  spring 
(Schweitzer  1989,  Dirig  1979). 

The  distribution  of  the  Kamer  blue 
butterfly  is  very  discontinuous  and 
generally  follows  the  northern  limits  of 
wild  lupine.  Eight  population  clusters  of 
the  Kamer  blue  butterfly  were  known 
historically  from  portions  of  Wisconsin, 
Michigan,  Minnesota.  Indiana,  Illinois, 
Ohio,  Massachusetts.  New  Hampshire, 
Pennsylvania,  New  York,  and  Ontario. 
Over  the  past^lOO  years,  Kamer  blue 
butterfly  numbers  have  apparently 
declined  rangewide  by  99  percent  or 
more.  Over  90  percent  of  the  decline 
occurred  in  the  last  10  to  15  years.  It  is 
now  extirpated  from  Hlinoia, 
Massachusetts,  Pennsylvania,  Ohio,  and 
Ontario  (Schweitzer  1989;  in  litt.,  1990). 

The  New  York  Natural  Heritage 
Program  maintains  a  state  list  of 
approximately  50  individual  Karner  blue 
butterfly  sites,  comprising  about  ten 
population  clusters,  all  found  in  the  area 
known  as  the  Albany  Pine  Bush  and  at 
several  scattered  locations  within  about 
40  miles  to  the  north.  Once  the  site  of  a 
massive  Kamer  blue  population,  the 
Albany  Pine  Bush  is  the  locality  bom 
which  the  Kamer  blue  butterfly  was  first 


scientifically  described.  There  are 
unverified  records  of  Kamer  blues  in 
Manhattan  and  Brooklyn  from  the  mid- 
laoO's.  Givnish  et  al.  (1988)  noted  a 
decline  of  Kamer  blue  butterflies  in  the 
Albany  Pine  Bush  of  85  to  98  percent 
over  the  past  decade,  exclusive  of  one 
site  which  has  remained  stable. 
Schweitzer  (1990)  described  the  decline 
in  the  Pine  Bush  population  as  dropping 
from  numbers  of  around  80.000  in  1979, 
to  around  1,000  in  1987,  to  100-200  in 
1990.  North  of  the  Albany  Pine  Bush,  one 
distiu'bed  site  located  at  an  airport  has 
persisted  with  numbers  estimated 
around  14,000  in  1990.  This  population, 
which  is  now  the  largest  left  anywhere, 
may  account  for  over  half  of  the  Kamer 
blue  butterflies  throughout  their  range, 
and  is  several  times  larger  than  all  the 
other  New  York  sites  combined 
(Schweitzer  1990).  The  majority  of 
extant  Kamer  blue  sites  in  New  York 
are  in  municpal  and  private  ownership. 
Other  landowners  include  a  State  Park. 
The  Nature  Conservancy,  and  Saratoga 
County. 

In  New  Hampshire,  the  Concord  Pine 
Barrens  along  the  Merrimack  River 
support  the  only  remaining  occurrence 
of  the  Kamer  blue  butterfly  in  New 
England.  The  sole  population  is 
extremely  low  in  numbers  and  occurs  on 
a  privately  owned,  two-  to  three-acre 
site  within  a  power  line  right-of-way 
bordering  an  industrial  park,  and  on  the 
grounds  of  a  nearby  airport.  The  results 
of  1990  surveys  reported  by  The  Nature 
Conservancy  (1990)  showed  a  decline  in 
the  population  size  from  an  estimated 
2,000  to  3.000  individuals  in  1983  to  an 
estimated  250  to  400  individuals  in  1990. 
During  that  survey,  Kamer  blue 
butterflies  were  not  found  at  two  other 
sites  in  the  Concord  Pine  Barrens  where 
the  subspecies  had  been  documented  in 
1983. 

In  Wisconsin,  33  of  36  historical 
occurrence  sites  were  siu^eyed  during 
1990.  Survey  results  reported  by  Blesser 
(1990)  revealed  that  Kamer  blue 
butterflies  were  found  at  only  11  of  the 
33  historical  sites  visited.  Although  23 
previously  unknown  populations  were 
discovered,  Blesser  noted  that  numbers 
of  Kamer  blue  butterflies  were  very 
small  at  most  sites.  Only  three  sites  had 
50  or  more  individuals,  with  none 
greater  than  100.  Most  of  the  remnant 
populations  in  Wisconsin  are  also 
widely  scattered,  occurring  in  isolated 
patches  of  habitat  along  roadsides, 
power  line  clearings,  and  on  abandoned 
agricultural  fields.  Over  half  of  the 
Wisconsin  sites  are  on  publicly 
administered  lands,  including  Necedah 
National  Wildlife  Refuge,  Department  of 


Defense,  Wisconsin  Department  of 
Natural  Resources,  and  County  Forest 

The  Kamer  blue  butterfly  h^s 
declined  throughout  its  range  in 
Michigan.  It  still  occurs  in  six  of  seven 
counties  from  which  it  was  known 
historically,  but  the  existing  populations 
are  greatly  reduced  and  have  become 
highly  fragmented  within  expanses  of 
unsuitable  habitat  (Wilsmann  1990).  The 
Michigan  Natural  Features  Inventory 
includes  over  two  dozen  historical 
locations  for  the  Kamer  blue  butterfly. 
Five  of  these  no  longer  support 
populations  of  Kamer  blue  butterflies, 
and  many  of  the  remainder  are  ranked 
as  poorquality  sites.  Information  on 
exact  historical  locations  is  lacking,  but 
many  general  areas  reported  to  have 
Kamer  blue  butterflies  in  the  1950's  ' 
have  become  unsuitable  due  to 
succession  or  conversion  to  plantations 
(L.  Wilsmann,  Michigan  Department  of 
Natural  Resources,  pers.  comm.,  1991). 
In  his  analysis  of  recent  population 
studies  in  the  Allegan  State  Game  Area. 
Michigan's  only  remaining  sizable 
population,  Schweitzer  [in  litt,  1989) 
noted  that  the  results  indicate  a  decline 
to  fragmented  remnants  with 
dangerously  low  niunbers,  which  is 
characteristic  of  a  collapsing  Kamer 
blue  butterfly  population.  Other 
Michigan  sites  occur  on  the  Manistee 
National  Forest  (intermixed  with  private 
inholdings),  on  power  company  rights- 
of-way,  and  on  other  private  lands. 

The  results  of  surveys  during  1990  in    - 
Indiana  were  summarized  by  C.  Hedge 
(Indiana  Department  of  Natural 
Resources,  pers.  com.,  1991).  Kamer  blue 
butterflies  were  reconfirmed  at  one 
known  site,  and  they  were  also 
rediscovered  on  three  of  seven  historical 
sites.  Searches  at  24  sites  identified  as 
potentially  suitable  for  the  species 
yielded  six  new  locations  for  the 
species.  However,  all  extant  sites  in 
Indiana  are  in  two  population  clusters 
within  three  counties.  Six  sites  are 
located  on  Indiana  Dimes  National 
Lakeshore,  and  other  landovraers 
include  a  county  park,  a  school  district, 
and  The  Nature  Conservancy.  Shull 
(1977)  indicated  eight  Indiana  counties 
in  the  historic  range  of  the  Kamer  blue, 
although  some  of  these  records  are 
based  on  sightings  that  are  not 
supported  with  voucher  specimens.  The 
species  is  no  longer  found  at  one  area 
where  Shull  reported  observing  dozens 
of  individuals  in  1980. 

Cuthrell  (1990)  reported  the  results  of 
1990  surveys  conducted  in  Minnesota. 
There  are  two  historical  records  for 
Miimesota.  Diuing  the  1990  surveys  of  50 
potentially  suitable  sites,  two  areas  with 
Kamer  blue  butterflies  were  located. 
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Both  sites  are  on  a  State  Wildlife 
Management  Area,  in  the  vicinity  of  one 
of  the  historical  locations.  Kamer  blue 
butterflies  were  not  found  at  the  other 
historical  site. 

Kamer  blues  frequently  occur  with 
other  rare  butterfly  species  such  as  the 
persius  duskywing  [Erynm's  persius)  and 
the  frosted  elfin  [Incisalia  irus),  which 
are  being  listed  by  states  where  they 
occur  (D.  Schweitzer,  pers.  comm.,  1991). 
Wild  lupine  is  also  the  host  plant  for 
these  species  in  parts  of  their  range. 

The  Kamer  blue  butterfly  was  first 
recognized  by  the  Federal  government  in 
the  Federal  Register  Notice  of  Review 
published  on  May  22, 1984  (49  FR  21664). 
That  notice,  whidi  covered  invertebrate 
wildlife  under  consideration  for 
endangered  or  threatened  status, 
included  the  Kamer  blue  butterfly  as  a 
Category  2  species.  Category  2  includes 
those  taxa  for  which  proposing  to  list  as 
endangered  or  threatened  is  possibly 
appropriate,  but  for  which  substantial 
data  on  biological  vulnerability  and 
threats  are  not  currently  available  to 
support  proposed  rules.  In  the  Federal 
Register  Animan  Notice  of  Review 
published  on  January  6. 1989  (54  FR  554), 
the  Kamer  blue  butterfly  was  retained 
as  a  Category  2  species.  Althou^  the 
decline  of  the  Kamer  blue  butterfly  in 
the  Northeast  was  documented  during 
the  1980's,  it  was  believed  that 
populationa  in  the  Midwest  were 
relative  secure,  particularly  in 
Wisconsin  and  Michigan.  Surveys 
conducted  during  1989  and  1990  ih  the 
Midwest  revealed  that  the  butterfly  is  in 
decline  there  also.  Based  on  the  recent 
status  reviews,  the  Service's  Northeast 
and  North  Central  Regions 
recommended  in  the  fall  of  1990  that  the 
Kamer  blue  butterfly  be  included  in  the 
next  Federal  Register  Notice  of  Review 
as  a  Category  1  species,  indicating  that 
the  Service  now  possesses  sufficient 
information  to  support  the 
appropriateness  of  proposing  to  list  this 
butterfly. 

Summary  of  Factors  Affecting  the 
Spedes 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A- species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Kamer  blue  butterfly 
[Lycaeides  melissa  samuelis)  are  as 
follows: 


A.  The  Present  or  Threatened 
Destruction,  Modification  or 
Curtailment  of  its  Habitat  or  Range 

Throughout  its  range,  changes  in  the 
habitat  occupied  by  the  Kamer  blue 
butterfly  resulting  from  the  declining 
frequency  of  wildfu^s,  silviculture,  and 
urbanization  are  largely  the  reasons  for 
its  decline  (D.  Schweitzer,  in  litL,  1991). 
Modification  and  destmction  of  habitat 
and  fragmentation  of  remaining  areas 
are  continuing  threats  to  the  survival  of 
this  butterfly.  In  addition  to  direct 
destmction  of  suitable  habitat, 
urbanization  has  led  to  fire  suppression 
on  interspersed  habitat;  in  the  absence 
of  fire,  vegetational  succession  has 
made  this  habitat  unsuitable.  The 
threats  due  to  fire  suppression  are 
discussed  in  more  detail  under  Factor  E. 

In  New  York,  the  decline  of  the  Kamer 
blue  butterfly  resulting  from  loss  and 
alteration  of  habitat  is  largely  due  to 
industrial,  conunercial,  and  residential 
development,  fire  suppression, 
vegetational  succession,  and  habitat 
fragmentation.  The  Albany  Pine  Bush, 
which  once  covered  as  much  as  40,000 
acres,  has  been  reduced  to  2,000  acres. 
Zaremba  (1991)  noted  that  in  addition  to 
habitat  loss,  dissection  of 
metapopulations  by  development  such 
as  buildings  and  roads  is  a  major  threat 
to  the  Kamer  blue  butterfly  in  New 
York,  along  with  detrimental 
management  of  lupine  stands  and 
habitat  disturbance  due  to  off-road 
vehicles  and  horseback  riding. 

Habitat  fragmentation  and  loss  of 
habitat  through  development,  combined 
with  the  extremely  small  size  of  the 
remaining  population  (discussed  under 
.  Factor  E),  are  the  greatest  threats  to  the 
Kamer  blue  butterfly's  continued 
existence  in  New  England.  The  pine 
barrens  in  New  Hampshire  have  largely 
been  destroyed  as  a  result  of  industrial, 
commercial,  and  residential 
development;  road  and  airport 
construction;  and  gravel  and  sand 
mining.  A  major  retail  mall,  recently 
completed  on  the  outer  edges  of 
Concord's  pine  barrens,  will  encourage 
additional  commercial  development  and 
further  encroachments  into  pine  barren 
habitat.  A  recent  proposal  to  spread  and 
stockpile  sewage  sludge  on  airport  lands 
in  New  Hampshire  would,  if 
implemented,  alter  or  eliminate  pine 
barren  habitat.  Remaining  fragments  of 
this  natural  community  are  threatened 
by  continued  development  pressures, 
vegetational  succession  in  the  absence 
of  periodic  fires,  airport  expansion,  and 
degradation  due  to  off-road  vehicular 
use.  Sperduto  (New  Hampshire  Natural 
Heritage  Inventory,  pers.  comm.,  1991) 
estimated  that  90  to  95-(-  percent  of  the 


historic  pine  barrens  in  the  Merrimack 
system  have  disappeared. 

Most  of  the  remnant  populations  of 
the  Kamer  blue  butterfly  in  Wisconsin 
are  small  and  widely  scattered, 
occurring  in  isolated  patches  of  habitat 
along  roadsides,  power  line  clearings, 
and  on  abandoned  agricultural  fields. 
These  areas  are  threatened  primarily  by 
encroachment  of  adjacent  forests, 
conversion  to  pine  plantations,  and 
incompatible  management  practices 
including  improper  application  of 
buming  and  mowing  (Bleser  1990). 

In  Michigan,  the  major  cause  for  the 
butterfly's  decline  has  been  the 
degradation  and  loss  of  habitat  as  a 
result  of  succession  and  development. 
The  habitat  has  been  affected  by  fire     , 
suppression,  agriculture,  silviculture, 
and  off-road  vehicles.  Remaining  Kamer 
blue  butterfly  populations  continue  to  be 
threatened  by  the  decline  and  loss  of 
wild  lupine  populations  resulting  from 
these  factors  (Wilsmann  1990). 

The  two  major  threats  in  Indiana 
identified  by  C.  Hedge  (pers.  comm., 
1991)  are  destmction  of  habitat  by 
development,  and  succession  resulting 
from  fire  suppression. 

Cuthrell  (1990)  identified  fire 
suppression,  development,  and  other 
human  disturbance  as  causes  for  the 
loss  of  Kamer  blue  butterfly  habitat  in 
Minnesota.  The  major  threat  to  the  two 
extant  sites  is  succession,  but  potential 
logging  of  the  oak  savannas  also  poses  a 
threat  (R.  Baker,  Minnesota  Department 
of  Natural  Resources,  pers.  comm., 
1991). 

B.  Overutilization  for  Commercial, 
Recreational  Scientific,  or  Educational 
Purposes 

There  have  been  large  scientific 
collections  of  Kamer  blues  in  the  past 
(R.  Zaremba,  The  Nature  Conservancy, 
pers.  comm.,  1991).  although  past 
collecting  is  not  considered  to  have  been 
a  significant  factor  in  the  butterfly's 
decline  to  its  present  condition. 
However,  the  Kamer  blue  butterfly's 
rarity  and  distinctively  beautiful 
coloration  may  make  it  a  desirable 
addition  to  private  collections.  Because 
the  Kamer  blue  butterfly's  numbers  are 
so  low  throughout  its  range,  additional 
taking  or  collecting  for  any  purpose 
other  than  part  of  a  carefully  planned 
recovery  action  may  eliminate  some 
populations  and  hamper  recovery 
efforts. 

C.  Disease  or  Predation       ' 

Disease  and  predation  have  not  been 
documented  as  factors  in  the  decline  of 
this  species. 
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D.  ITie  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Kamer  blue  butterfly  is  listed  as 
endangered  or  threatened  by  several 
states: 

In  New  Yoric  the  Kamer  blue  butterfly 
is  listed  as  endangered  and  the  animals 
and  parts  thereof,  including  eggs  and 
larvae,  are  protected  irom  unauthorized 
take,  import  transport,  possession,  or 
sale.  , 

The  State  of  Minnesota  Usts  the 
Kamer  blue  butterfly  as  a  threatened 
species.  Minnesota  law  protects  state 
listed  animals  from  take,  import, 
transport  or  sale. 

In  New  Hampshire,  the  Kamer  blue 
butterfly  is  listed  as  endangered  and  is 
protected  from  unauthorized  taking. 
While  New  Ha^^)shire  law  directs  other 
State  agencies  to  avoid  funding,  carrying 
out  or  authorizing  actions  that  result  in 
the  destruction  of  essential  habitat  it 
has  not  prevented  the  loss  of  habitat 
through  development  of  private 
property.  Wild  lupine  is  listed  by  New 
Hampshire  as  an  endangered  plant 
species.  It  is  protected  by  the  New 
Hampshire  Native  Plant  Protection  Act 
of  1987,  which  is  implemented  by  the 
New  Hampshire  Natural  Heritage 
Inventory  within  the  Department  of 
Resources  and  Economic  Development. 
However,  this  legislation  does  not 
prevent  alteration  of  wild  lupine  habitat 
on  private  land,  wi*h  the  landowner's 
permission. 

In  Wisconsin,  the  Kamer  blue 
butterfly  has  been  recommended  for 
addition  to  the  State  list  as  threatened, 
but  listing  may  take  one  to  two  years  (C. 
Bleser,  Wisconsin  Department  of 
Natural  Resources,  pers.  comm.,  1991).  If 
listed,  in  addition  to  protection  from 
take  at  occupied  sites,  Wisconsin  law 
provides  for  protection  and  management 
of  habitat  on  public  lands,  where  a 
significant  proportion  of  Wisconsin 
Kamer  blue  occurrences  are  found. 

In  Michigan,  the  Karner  blue  butterfly 
has  been  proposed  for  addition  to  the 
State  list  as  a  threatened  species. 
Michigan  law  prevents  taking  of  listed 
animals  and  protects  occupied  habitat 
and  would  thereby  afford  protection  for 
eggs  and  larvae  at  known  sites. 

The  State  of  Indiana  currently  does 
not  have  an  official  State  list  for  insects. 

While  most  states  with  extant  Kamer 
blue  butterfly  populations  have 
legislation  which  protects  the  animals, 
provisions  for  protection  and 
management  of  the  habitat  are 
incomplete  to  non-existent.  Destruction 
and  alteration  of  habitat  are  major 
reasons  for  the  butterfly's  decline. 

Some  popidations  of  Kamer  bloe 
butterflies  occur  on  Federal,  State,  or 


privately  owned  pailu,  wildlife  refuges, 
or  preserves  and  are  thereby  recognized 
and  protected.  However,  this  protection 
has  not  prevented  the  range-wide 
declines  of  the  Kamer  blue  and  its 
habitat  due  to  the  reasons  discussed  in 
section  A  above,  and  section  E  below. 

The  pine  barrens  and  oak  savannas 
where  the  Kamer  blue  butterfly  occurs 
are  uplands  underlain  by  extremely 
well-drained  sandy  soils  and  are  thus 
afforded  no  protection  by  Federal  or 
State  wetland  regulations.  Should  the 
Kamer  blue  butterfly  be  federally  listed. 
there  will  be  additional  protection 
provided  from  take  or  transport  of  the 
species,  and  from  habitat  alteration 
carried  out  funded,  or  authorized  by  ' 
Federal  agencies.  The  Endangered 
Species  Act  would  also  provide  for 
needed  habitat  management  dirough  the 
recovery  process. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

The  presence  of  wild  lupine  is 
essential  to  the  occurrence  and  survival 
of  the  Kamer  blue  butterfly.  Unaltered 
by  humans,  a  pine  barren  ecosystem  is 
likely  to  be  a  mosiac  oi  interspersed 
woody  vegetation,  such  as  pitch  pine 
[Pinus  rigida]  and  scrub  oak  [Quercus 
ilicifolia)  and  more  open  areas 
characterized  by  wild  lupine,  grasses, 
and  other  plants  such  as  spreading 
dogbane  [Apocynum  andwsaemfolium) 
and  New  Jersey  tea  [Ceanothus 
americana)  which  serve  as  nectar 
sources  for  adult  butterflies  (The  Nature 
Conservancy  1990). 

Historically,  the  pine  barren  and  oak 
savanna  communities  were  maintained 
by  naturally  occurring,  periodic  fires 
that  released  nutrients  and  created 
openings  favorable  for  wild  lupine  and 
other  low  growing  plants.  Residential 
and  commercial  development  in  and 
adjacent  to  these  areas  has  lead  to  fire  ' 
suppression.  Without  fire,  vegetational 
succession  to  unsuitable  habitat  occurs 
on  interspersed  undeveloped  areas.  In 
the  absence  of  fire,  many  areas  once 
dotted  with  openings  and  wild  lupine 
are  now  dominated  by  forest  with  little 
or  no  understory.  Fire  suppression  has 
affected  habitat  throughout  the  range  of 
the  Kamer  blue  butterfly. 

Since  no  life  stage  of  the  Kamer  blue 
butterfly  is  completely  resistant  to  fire, 
recently  burned  lupine  sites  must  be 
colonized  by  Kamer  blue  butterflies 
from  nearby  imburned  sites  (Schweitzer 
1989).  Maintenance  of  the  Kamer  blue 
butterfly  depends  on  its  ability  to 
disperse  to  newly  expanded  wild  lupine 
sites  (Zaremba  1991).  Fragmentation  of 
remaining  habitat  prevents  dispersal 
and  results  in  small  isolated 
popnlations. 


With  small,  isolated  and  declining 
popalations,  the  subspecies  is  highly   - 
vulnerable  to  extinction.  Extreme 
isolation,  whether  by  geographic 
distance,  ecological  factors,  or 
reproductive  strategy,  will  prevent  the 
influx  of  new  genetic  material  and  can 
result  in  a  highly  inbred  population  with 
low  viability  and/or  fecundity  (Chesser 
1983).  Natural  fluctuations  in  rainfall, 
host  plant  vigor,  or  predation  may 
weaken  a  population  to  such  an  extent 
that  recovery  to  a  viable  level  would  be 
impossible..  Isolation  prevents 
recolonization  by  butterflies  from  other 
metapopulations,  resulting  in  extinction. 

Small  remnant  popalations  are  hi^y 
vulnerable  to  a  variety  of  factors. 
Weather  events  can  eliminate  such 
populations,  as  exemplified  by  the 
failure  of  the  Ontario,  Canada  remnant 
to  sorvive  the  impacts  of  drought  in 
1968,  followed  by  unusually  cold 
weather  in  May  and  June  oif  1989  (D. 
Schweitzer,  in  litL,  1991).  Improper 
management  of  existing  wild  lupine 
habitat  including  untimely  mowring,  the 
use  of  herbicides  along  highways  and 
power  line  rights-of-way,  and  poorly 
timed  and/or  configured  bums  also 
threaten  remnant  populations  (D. 
Schweitzer,  in  litt,  1991,  Bleser  1990, 
Zaremba  1991).  Browsing  of  wild  lupine 
by  deer,  rabbits  and/ot  woodchucks 
also  poses  a  threat  (D.  Sperduto,  pers. 
comm.,  1991;  D.  Schweitzer  and  D. 
Savignano,  pers.  comm.,  in  Givniah  et  al 
1988).  A  relationship  between  the 
scarcity  of  adult  nectar  sources  and 
Kamer  blue  butterfly  abundance  has 
also  been  observed  (Bleser  1990;  D. 
Sperduto,  pers.  comm.,  1991). 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past,  present  and  future 
threats  faced  by  this  subspecies  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  the  Kamer  blue  butterfly  as 
endangered.  It  has  been  extirpated  fix>m 
Canada  and  from  four  states  in  the  U.S., 
and  has  undergone  significant  decline  in 
the  six  states  with  remaining 
populations.  Due  to  the  magnitude  of  the 
range-wide  decline  of  the  Kamer  blue 
butterfly,  particularly  within  the  past 
decade,  and  the  continuing  threats  from 
destruction,  alteration,  and 
fragmentation  of  its  habitat  this 
butterfly  is  in  need  of  Federal  protection 
if  it  is  to  continue  tasurvive.  Iliese 
factors  support  listing  the  Kamer  blue 
butterfly  as  an  endangered  species. 

Critical  Habitat 

'  Section  4(a)(3)  of  the  Act  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
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propose  critical  habitat  at  the  time  the 
species  is  proposed-for  listing  as 
endangered  or  threatened.  Section  3  of 
the  Act  defines  critical  habitat  as,  "(i) 
The  specific  areas  within  the 
geographical  area  occupied  by  a  species, 
at  the  time  it  is  listed  in  accordance  with 
the  Act,  on  which  are  found  those 
physical  or  biological  featiu'es  (I) 
essential  to  the  conservation  of  tiie 
species  and  (II)  that  may  require  special 
management  considerations  or 
protection,  and  (ii)  specific  areas  outside 
the  geographical  area  occupied  by  a 
species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species."  Designation  of  critical  habitat 
is  prudent  unless:  (1)  The  species  is 
threatened  by  taking  or  other  human 
activity,  and  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species,  or  (2) 
sudi  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species 
(50  CFR  424.12(a](l]).  Designation  of 
critical  habitat  is  determinable  unless: 
(1)  information  sufficient  to  perform  the 
required  analyses  of  the  impacts  of  the 
designation  is  lacking,  or  (2)  the 
biological  needs  of  the  speules  are  not 
sufficiently  well  known  to  permit 
identification  of  an  area  as  critical 
habitat  (50  CFR  424.12(a)(2)). 

The  Service  finds  that  designation  of 
critical  habitat  for  the  Kamer  blue 
butterfly  is  not  presently  determinable. 
Most  existing  populations  of  this 
butterfly  are  located  on  highly 
firagmented  habitat  of  declining 
suitabiUty.  The  size,  spatial ' 
configuration,  and  juxtaposition  of 
habitat  areas  required  to  provide  for  the 
long-term  survival  of  existing 
populations  have  not  been  identified. 
Range-wide  conservation  of  the  Kamer 
blue  butterfly  may  also  require 
protection  and/or  restoration  of  habitat 
in  areas  where  the  species  is  now 
extirpated.  In  addition,  information 
needed  to  analyze  the  impacts  of  critical 
habitat  designation  is  unavailable  at  this 
time. 

The  Service  will  be  initiating  a 
concerted  effort  to  obtain  the 
information  needed  to  determine  critical 
habitat  for  the  Kamer  blue  butterfly. 
When  the  Service  finds  that  critical 
habitat  is  not  determinable  at  the  time 
of  listing,  regulations  (50  CFR 
424.17(b)(2])  provide  that  the  designation 
of  critical  habitat  be  completed  within 
two  years  of  the  date  of  the  proposed 
rule  to  list  the  species.  A  proposed  rule 
for  critical  habitat  designation  must  be 
published  in  the  Federal  Register,  and 
the  notification  process  and  pubUc 
comment  provisions  parallel  those  for  a 


species  listing.  In  addition,  the  Service 
will  evaluate  the  economic  and  other 
relevant  impacts  of  the  critical  habitat 
designation,  as  required  under  section 
4(b)(2)  of  the  Act. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals,  llie  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  species. 
The  protection  required  of  Federal 
agencies  and  the  prohibitions  against 
taking  and  harm  are  discussed,  in  part, 
below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision    - 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destmction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2]  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Federal  involvement  under 
section  7  is  expected  for  management 
and  other  land  use  activities  on  Federal 
lands  with  Kamer  blue  butterfly 
populations.  Present  locations  include 
U.S.  Forest  Service  lands  in  Michigan. 
National  Park  Service  lands  in  Indiana, 
and  U.S.  Fish  and  Wildlife  Ser\'ice 
National  Wildlife  Refuge  lands  and 
Department  of  Defense  lands  in 
Wisconsin.  Activities  which  are  funded, 
•  regulated  or  carried  out  by  the  Federal 
Aviation  Administration  involving  the 
airport  lands  in  New  York  and  New 
Hampshire  where  Kamer  blue 
butterflies  occur  would  require  section  7 
consultation.  A  proposed  airport 


expansion  in  New  York,  and  a  proposal 
to  stockpile  sewage  sludge  at  an  airport 
in  New  Hampshire  could  affect  the 
Kamer  blue  butterfly  and  may  require 
Federal  Aviation  Administration 
approval.  Some  development  projects 
involving  Kamer  blue  butterfly  sites 
could  require  authorization  from  the  U.S. 
Army  Corps  of  Engineers  (Corps)  for 
certain  project  related  activities  in 
regulated  waters  or  wetlands  of  the 
United  States.  Corps'  authorization  of 
such  projects  would  require  section  7 
consultation;  however,  upland 
development  by  itself  is  not  regulated  by 
the  Corps.  The  Service  is  not  aware  of 
any  such  development  proposals  at  this 
time. 

Listing  the  Kamer  blue  butterfly 
would  encourage  additional  research 
and  provide  for  the  development  of 
needed  habitat  protection  and 
management  strategies  through  the 
recovery  process.  Additional 
information  is  needed  on  specific 
habitat  characteristics  such  as  plant 
community  species  and  structiue,  soil 
dryness,  shading,  and  other  factors  that 
may  affect  the  suitabihty  of  the  habitat 
for  Kamer  blue  butterflies.  Likely 
recovery  activities  would  also  include 
continued  monitoring,  evaluation  of 
habitat  management  techniques, 
development  of  site-specific  protection 
and  management  plans,  and 
investigations  into  re-establishing 
populations. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
conunerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities. 

PubUc  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
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be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  t}ie  public,  odier 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Kamer 
blue  butterfly. 

(2)  The  location  of  any  additional 
populations  of  the  Kamer  blue  butterfly 
and  the  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 
of  the  Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  the  Kamer  blue  butterfly^ 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  Kamer  blue  butterfly. 

Final  promulgation  of  the  regulation 
on  the  Kamer  blue  butterfly  wiJi  take 
into  consideration  the  comments  and 
any  additional  information  received  Iqr 
the  Service,  and  such  communications 
may  lead  to  a  final  regulation  thai 
differs  from  this  prposal. 

The  Endangered  Species  Act  pro\'ide8 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  Field 
Supervisor,  New  York  Field  Office.  U.S. 
Fish  and  Wildlife  Service  (see 
I  section). 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessn^nt.  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 


amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1963  (48  FR  49244). 
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section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Ptopotei  Regulation  Proraolgadon 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
L  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-(AIIIENI>ED1 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Audiority:  16  U5.C  1381-140;;  16  U.S.C. 
1531-1544;  16  U.&C  4201-4245;  Pub.  L  »- 
625, 100  Stat  350a  unless  otherwise  noted 

2.  It  is  proposed  to  amend  S  17.11(h) 
by  adding  the  following,  in  alphabetical 
order,  to  the  List  of  Endangered  and 
Threatened  Wildlife,  under  "INSECTS". 

S  17.11(h)   tndmgmwaanilSwmllmtd^ 


(h)*  •♦ 


Cntical 


Status       Whan  toted        t^SSSi 


SpecW 
rulas 


Butteffly.  Kamer  Uue 


Lycaeieles  melissa  samuelis .. 


U.S.A.  (It.  IN.  MA.  Ml.  MM. 
NH.  NY.  OK  PA  Wl), 
CanMlBpnt). 


NA.. 


NA 


NA 


Dated:  lanu 
Richard  N.  Si 

Acting  Direct 
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BIUJNOCO0E4 


National  0< 
Admlnistral 

SOCFRPar 
[Docket  Na 


agency:  Na 
Service  (NK 
action:  Pro 
comment  p( 


UMI 


Federal  RegM«  /  Voi-  57.  No.  13  /  Tuesday.  January  21,  199^  /  Propoged  Rules 


2247 


Dated  January  8, 1992. 
Richard  N.  Smitli, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  92-1416  Filed  1-17-92;  &45  am] 
wuma  cooE  mio-ss-h 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  222 
[Docket  Na  91100»-12S2] 

Endangered  Fish  and  Wildlife;  Gray 
Whale 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  Due  to  a  request  for  a  pubic 
hearing  on  the  proposal  of  NMFS  to 
remove  the  eastern  North  Pacific  stock 
of  gray  whale  from  the  Endangered 
Species  Act's  (ESA)  List  of  Endangered 
and  Threatened  Species,  the  comment 
period  on  the  proposed  rule  is  hereby 
extended. 

DATES:  The  comment  period  is  extended 
until  March  6, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Charles  Kamella,  NMFS,  at  (301) 
713-2322  or  Mr.  James  Lecky,  Southwest 
Region,  NMFS.  at  (213)  514-6664. 
SUPPLEMENTARY  INFORMATION:  On 
November  22, 1991  (56  FR  58869),  NMFS 
published  a  proposed  determination  that 
the  eastern  North  Pacific  (California) 
stock  of  gray  whale  should  be  removed 
from  the  ESA's  List  of  Endangered  and 
Threatened  Wildlife.  This  proposed 
change  is  based  on  evidence  that  this 
stock  has  recovered  to  near  its 
estimated  original  population  size  and  is 
neither  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range,  nor  likely  to  become 
endangered  again  within  the 
foreseeable,  future  throughout  all  or  a 
significant  portion  of  its  range.  NMFS 
believes  that  the  western  Pacific  gray 
whale  stock,  which  is  geographically 
isolated  froqi  the  eastern  stock,  has  not 
recovered  and  should  remain  listed  as 
endangered. 

In  the  November  22, 1991  proposed 
rule,  NMFS  gave  notice  that  the 
comment  period  would  close  on  January 
21, 1992.  However,  as  provided  under 
section  4(b)(5)(E)  of  the  ESA,  a  recfuest 
for  a  public  hearing  on  the 
determination  has  been  received  and 
granted.  With  the  intent  to  hold  a  public 
hearing,  this  comment  period  will  be 
extended  for  45  days  in  order  to  allow 


the  public  sufficient  time  to  attend  the 
hearing  and  complete  their  written 
comments.  A  separate  notice  will  be 
published  in  the  Fedetal  Register 
shortly,  notifying  the  public  of  the  time 
and  dates  of  the  hearing. 

Date:  January  14. 1992. 
MichMlF.Ttllinaa, 

Deputy  Assistant  Adminietrator  for  Fisheries 
[FR  Doc.  92-1389  Filed  1-17-92;  8:45  am] 
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50  CFR  Part  675 

Receipt  Of  Petition  for  Rulemaicing; 
Central  Bering  Sea  Fishermen's 
Association 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  receipt  of  petition  for 
rulemaking  and  request  for  comments. 

SUMMARY:  NMFS  announces  receipt  of  a 
petition  for  rulemaking  on  issues  related 
to  fishery  management  regulations 
promulgated  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act].  The  Central  Bering 
Sea  Fishermen's  Association  (CBSFA) 
has  petitioned  the  Secretary  of 
Commerce  (Secretary)  to  amend  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP)  to 
allocate  to  the  CBSFA  8  percent  of  the 
total  allowable  catch  (TAC)  for  pollock 
in  the  Bering  Sea  and  Aleutian  Islands 
(BSAI)  area  from  the  reserve  established 
by  50  CFR  675.20(a](3].  The  CBSFA  also 
has  petitioned  the  Secretary  to  issue  an 
interpretive  rule  indicating  that  the  Fur 
Seal  Act  Amendments  of  1983  (FSAA) 
created  in  the  Secretary  fiduciary 
obligations  to  the  Aleut  Natives  of  the 
Pribilof  Islands  to  transition  the 
economy  of  St  peorge  and  St.  Paul 
Islands  from  one  based  on  commercial 
fur  sealing  to  one  based  on  fisheries. 
Furthermore.  CBSFA  has  petitioned  the 
Secretary  to  issue  a  finding  that  the 
Community  Development  Quota  (CDQ) 
system  proposed  by  the  North  Pacific 
Fishery  Management  Council  (NPFNIC) 
cannot  result  in  an  allocation  to  the 
Pribilof  Islands  that  will  be  timely  and 
sufficient  in  size  and  duration  to 
encourage  serious  investment  in  fishery 
related  enterprise  based  on  the  Pribilof 
Islands. 

DATES:  Comments  are  requested  through 
March  6, 1992. 

ADDRESSES:  Comments  on  the  need  for 
rulemaking  described  in  the  petition 
should  be  sent  to  William  W.  Fox,  Jr., 
Assistant  Administrator  for  Fisheries, 
NOAA,  NMFS.  Silver  Spring  Metro 


Center  #1.  room  9246. 1335  East-West 
Hi^way.  Silver  Spring.  MD  20910. 
telephone  (301)  713-2231. 

FOR  FURTHER  INFORMATION  CONTACT 

Copies  of  the  petition  are  available  and 
may  be  obtained  from  Lauren  M. 
Rogerson.  NOAA  Office  of  General 
Counsel,  Silver  Spring  Metro  Center  #1, 
room  9248, 1335  East-West  Highway, 
Silver  Spring,  MD  20910.  telephone  (301) 
713-2231. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Request 

As  stated  in  their  petition.  CBSFA 
represents  the  vested  interest  of  Aleut 
Natives  of  the  Pribilof  Islands.  Alaska, 
in  thie  creation  of  a  fisheries-based 
economy  on  the  F*ribilof  Islands.  The 
CBSFA  requested  publication  of.  and 
action  on,  the  petition  concurrent  with 
public  notice  and  review  of  Amendment 
18  to  the  FMP.  Amendment  18  to  the 
FMP  was  prepared  by  the  NPFMC  and 
has  been  submitted  to  the  Secretary  for 
review  under  the  provisions  of  the 
Magnuson  Act.  The  proposed  rule 
implementing  proposed  Amendment  18 
was  published  in  the  Federal  Register 
December  20, 1991  (56  FR  66009).  Public 
comments  on  the  proposed  regulations 
are  invited  through  February  3. 1992. 

The  CBSFA  has  petitioned  the 
Secretary  to  amend  the  FMP  to  allocate 
to  the  CBSFA  8  percent  of  the  TAC  of 
pollock  for  the  BSAI.  The  8  percent 
allocation  would  be  taken  from  the  15 
percent  reserve  established  by  50  CFR 
675.20(a)(3).  Fifteen  percent  of  Xhe  TAC 
for  each  target  species  and  the  "other 
species"  category  is  automatically 
placed  in  a  reserve.  The  reserve  is  not 
designated  by  species  or  species  group 
and  any  amount  of  the  reserve  may  be 
apportioned  to  a  target  species  or  the 
"other  species"  category  provided  that 
such  apportionments  are  consistent  with 
paragraph  (a)(2)(i)  of  5  675.20  and  do  not 
result  in  overfishing  of  a  target  species 
or  the  "other  species"  category.  The 
CBSFA  has  provided  proposed 
regulatory  language. 

"The  CBSFA  has  also  petitioned  the 
Secretary  to  issue  an  interpretive  rule 
that  the  FSAA  created  in  the  Secretary 
fiduciary  obligations  to  the  Aleut 
Natives  of  the  Pribilof  Islands  to 
transition  the  economy  of  St.  George 
and  St.  Paul  Islands,  Alaska,  from  one 
based  on  commercial  fursealing  to  one 
based  on  fisheries. 

The  CBSFA  has  petitioned  the 
Secretary  to  issue  a  finding  that  the 
CDQ  system  proposed  by  the  NPFMC 
cannot  result  in  an  allocation  to  the 
Pribilof  Islands  that  will  be  timely  and 
sufficient  in  size  and  duration  to 
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encourage  serious  investment  in  fishery 
related  enterprise  based  on  the  Pribilof 
Islands.  The  CBSFA  has  determined  that 
the  G3Q  allocation  system,  as  presently 
conceived,  cannot  meet  the  needs  in 
quantity,  duration  or  dependability  of 
the  communities  of  the  Pribilof  Islands. 


Information  Requested  . 

NMFS  requests  interested  persons  to 
submit  conunents,  information,  and 


suggestions  concerning  the  proposals  as 
set  forth  in  the  petition  and  the  structure 
and  content  of  regulations  necessary  to 
implement  the  request.  NMFS  will 
consider  this  information  in  determining 
whether  to  proceed  with  the 
development  of  regidations  suggested  by 
the  petition.  Upon  determining  whether 
to  open  the  rulemaking  suggested  by  this 
petition,  the  Assistant  Administrator  for 


Fisheries  will  publish  a  notice  of  NMFS' 
decision  in  the  Federal  Register. 

Dated:  January  13, 1992. 
Michael  F.  Tillman, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  92-1226  Filed  1-17-92;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njfes  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  nAngi,  delegations  of 
authority,  filing  of  petitions  and . 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 

ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Me«tings 

agency:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Monday, 
February  3, 1992.  The  meeting  will  be 
held  in  the  Peraux  Room  at  the  St. 
Anthony  Hotel,  300  E.  Travis  Street,  San 
Antonio,  Texas,  beginning  at  8:30  a.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470)  to  advise  the 
President  and  the  Congress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture, 
Housing  and  Urban  Development, 
Treasury,  and  Transportation;  the 
Director,  Office  of  Administration;  the 
Chairman  of  the  National  Trust  for 
Historic  Presiervation;  the  President  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor  a  Mayor,  and  eight  non- 
Federal  members  appointed  by  the 
President. 

The  agenda  for  the  meeting  includes 
the  following: 

I.  Chairman's  Welcnroe/Opening. 

II.  Report  of  the  Federal  Energy  Regulatory 
Commission  Task  Force. 

ni.  Execntive  Director's  Report 

IV.  IrapIemenUtkm  of  the  Tlmne:  Federal 
Property  Maniiff  iiient  and  Hiatoric 
Preservation  in  the  Local  Conununfty. 

V.  New  Business. 

VI.  Adjourn. 

Note:  llie  meetingB  of  the  Council  are 


open  to  the  public.  If  you  need  special 
accommodations  due  to  a  disability, 
please  contact  the  Advisory  Council  on 
Historic  Preservation,  1100  Pennsylvania 
Ave.,  NW..  room  809,  Washington,  DC. 
202-786-0503,  at  least  seven  (7)  days 
prior  to  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director,  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania  Ave.. 
NW.,  #809,  Washington.  DC  20004. 

Dated:  January  15, 1992. 
Robert  D.  Bush, 

Executive  Director. 

[FR  Doc.  92-1347  RJed  1-17-92.  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Offic*  of  ttM  Sacratary 

IDock«tNa9l-l«21 

Declaration  of  Emargency  Bacauaa  of 
Madltarranaan,  Maxicafi,  and  Orlantal 
Fruit  nias 

A  serious  outbreak  of  three  fruit  fUes 
is  occurring  in  California:  the  Oriental 
fruit  fiy  [Bactmcera  dorsalis  [Hendel]) 
in  Los  Angeles,  San  Bernardino,  and 
Riverside  Counties;  the  Mediterranean 
fruit  fly  (Ceratitis  capitata 
[Wiedemann])  and  the  Mexican  firuit  fly 
[Anastrepha  Judens  [Loew]),  both  in 
portions  of  Los  Angeles  County. 

The  Mediterranean,  Mexican,  and 
Oriental  fruit  flies  are  among  the  world's 
most  destructive  pests,  affecting  more 
than  200  species  of  fruits,  nuts,  and 
vegetables,  induidng  dtrus,  avocado, 
peaches,  apples,  and  plums.  These  pests 
can  develop  rapidly  and  spread  easily, 
causing  severe  damage  to  entire  citrus 
and  other  fruit  and  vegetable  growing 
areas.  Agricultural  losses  would  be 
great  if  Mediterranean,  Mexican,  and 
Oriental  fruit  flies  were  to  become 
established  in  the  United  States. 

By  itself,  the  economic  impact  of 
Mediterranean  fruit  fly  establishment  is 
the  United  States  would  be 
approximately  $1  billion  per  year.  This 
estimated  value  is  baaed  on 
consideration  of  the  field  loss  value  of 
crops  affected,  costs  of  Held  treatment, 
losses  in  export  revenue,  qiiarantine 
treatment  damefe.  costs  of  export 
quarantiDe  compliaBoe  tnatmenta,  and 


the  costs  of  eradicating  spot  infestations 
in  Slates  on  the  edge  of  the 
Mediterranean  fruit  fiy's  preferred, 
ecoclimatic  zone.  The  cumulative 
economic  effect  of  establishment  of  the 
three  fruit  flies  could  exceed  the  $1 
billion  estimated  for  the  Mediterranean 
fruit  fly  alone. 

California  produces  more  than  one- 
half  of  the  Nation's  fruit  and  one-third  of 
its  vegetables,  so  it  can  be  estimated 
that  the  cost  of  infestation  by  the  three 
pests  to  that  State  alone  would  be  in  the 
realm  of  $400  millicui  per  year. 

In  September,  October,  and  November 
1991,  infestations  of  each  of  the  diree 
pests  were  detected  in  California.  As  of 
January  3, 1992, 26  Mediterranean  fruit 
flies,  14  Mexican  fruit  flies,  and  76 
Oriental  fruit  flies  had  been  found. 

In  cooperation  with  the  State  of 
California,  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has  initiated 
a  program  to  eradicate  these  fruit  fly 
infestations.  The  State  of  California  is 
funding  approximately  one  half  of  the 
total  program  costs.  However. 
continuing  efforts  to  eradicate  fruit  Qies 
in  different  areas  and  to  facilitate  the 
early  detection  of  fruit  fly  infestations 
have  substantially  increased  program 
costs.  APHIS  resources  are  insufficient 
to  regulate  these  multiple  and 
concurrent  fruit  fly  eradicatiaB  projects, 
and  additional  funding  is  needed. 

Therefore,  in  accordance  with  the 
provisions  of  the  Act  of  September  25, 
1981. 95  StaL  953  (7  U5.C  147b).  I 
declare  that  there  is  an  emei^ncy 
which  threatens  the  citrus  and  other 
fruit  and  vegetable  growing  industries  of 
this  country,  and  I  authorize  the  transfer 
and  use  of  such  sums  as  I  may  deem 
necessary  from  appropriations  or  other 
funds  available  to  the  agencies  or 
corporations  of  the  Department  of 
Agriculture  for  the  coriiduct  of  a  program 
to  detect  and  identify  Me^Ucan.  Oriental 
and  Mediterranean  fruit  fly-infested 
areas,  to  control  and  prevent  the  spread 
of  Mexican.  Oriental  and 
Mediterranean  fruit  flies  to  noninfested 
areas  in  the  United  States,  and  to 
eradicate  the  Mexican,  Oriental  and 
Meditenanean  fruit  flies  wheMver  iwy 
may  be  foond  in  the  conthtental  United 
States. 
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Effective  Date:  This  declaration  of 
emergency  shall  become  effective 
January  3d,  1992. 
Edward  R.  Madigan, 
Secretary  ofAgricuJture. 
[FR  Doc  92-1520  Filed  1-16-92: 11:44  am) 
MUJNG  COOC  M10-34-« 


DEPARTMENT  OF  COMMERCE 


Foreign-Trade  Zones  Boai 
[Docket  85-91] 


1 


Proposed  Foreign-Trade  Zone; 
Palmdale,  CA;  Application  RIed 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
board)  by  the  City  of  Palmdale, 
California,  requesting  authority  to 
estabhsh  a  general-purpose  foreign- 
trade  zone  in  Palmdale,  adjacent  to  the 
Los  Angeles-Long  Beach  Customs  port 
of  entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C  81a-81u],  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  November  6, 1991.  The 
applicant  is  authorized  to  make  the 
proposal  under  chapter  4,  section  6300, 
of  the  California  Government  Code. 

The  proposed  Palmdale  project  would 
be  the  second  general-purpose  zone  ih 
the  Los  Angeles-Long  Beach  Customs 
port  of  entry  area.  The  first  zone.  FTZ 
50,  was  approved  in  1979  (Grantee:  Port 
of  Long  Beach,  Board  Order  147,  44  FR 
55919).  It  currently  involves  sites  in  Long 
Beach,  Santa  Ana  and  Ontario. 

The  proposed  foreign-trade  zone 
consists  of  8  industrial/business  park 
sites  (1,315  acres)  all  of  which  are 
located  to  the  east  of  State  Highway  14 
and  within  one-mile  of  the  Palmdale 
Regional  Airport,  in  the  City  of  Palmdale 
(60  miles  northeast  of  downtown  Los 
Angeles):  1.  Lockheed  Advanced 
Development  Company  Project  (800 
acres):  2.  Antelope  Valley  Business  Park 
(120  acres);  3.  Freeway  Business  Center 
(30  acres);  4.  Antelope  Valley  Auto 
Center  (70  acres);  5.  Antelope  Valley 
Country  Club  Business/Industrial 
Center  (120  acres);  6.  Sierra  Gateway 
Center  (140  acres);  7.  Pacific  Business 
Park  (15  acres);  and,  8.  Winnell 
Industrial  Park  (20  acres). 

The  apphcation  indicates  there  is  a 
need  for  zone  services  in  the  Palmdale 
area,  adjacent  to  the  Los  Angeles 
Customs  port  of  entry.  The  zone  project 
is  designed  to  provide  zone  services 
particularly  for  companies  requiring  an 
airport  location.  It  involves  sites  which 
would  be  available  for  warehousing/ 
distribution  activity  for  items  such  as 


electronics,  optical  products  and 
hardware. 

Specific  manufacturing  approvals  are 
not  being  sought  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  John  H. 
Heinrich,  District  Director,  U.S.  Customs 
Service,  Pacific  Region.  300  South  Ferry 
Street,  room  2017.  Terminal  Island,  San 
Pedro,  CA  90731;  and  Colonel  Charles  S. 
Thomas,  District  Engineer,  U.S.  Army 
Engineer  District  Los  Angeles,  P.O.  Box 
2711,  Los  Angeles.  California  90053- 
2325. 

Comments  concerning  the  proposed 
zone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  March  20, 1992. 
While  no  local  public  hearing  has  been 
scheduled  for  the  FTZ  Board, 
consideration  will  be  given  to  such  a 
hearing  during  the  review. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 

Office,  11000  Wilshire  Boulevard, 

room  9200,  Los  Angeles,  California 

90024 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3716, 

14th  and  Pennsylvania  Avenue,  ^fW. 

Washington,  DC  20230 

Dated:  January  13, 1991. 
John ).  Da  Ponte,  |r.. 
Executive  Secretary. 
(FR  Doc  92-1429  Filed  1-17-92:  8:45  am] 
WLUNG  COOE  351(M)S-M 


[Order  Na  5591 

Resolution  and  Order  Approving  the 
Application  of  Tlie  Puerto  Rico 
industrial  Development  Co.  for 
Special-Purpose  Subzone  Status  at  ttie 
Pharmaceutical  Manufacturing  Plants 
of  the  Bristol-Myers  Squibb  Co.  in 
Humacao  and  Barceloneta,  PR 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  D.C. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 


Board]  adopts  the  following  Resolution 
and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Puerto  Rico  Industrial  Development 
Company,  grantee  of  FTZ  7,  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board)  on 
January  28, 1991,  requesting  special-purpose 
subzone  status  at  the  pharmaceutical 
manufacturing  plants  of  the  Bristol-Myers 
Squibb  Company,  in  Humacao  and 
Barceloneta,  Puerto  Rico,  the  Board,  finding 
that  the  requirements  of  the  Foreigii-Trade 
Zones  Act,  as  amended,  and  the  FTZ  Board'? 
regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest,  approves 
the  application. 

Approval  is  subject  to  the  FTZ  Act  and  the 
FTZ  Board's  regulations  (as  revised,  56  FR 
50790-50808. 10/8/91),  including  Sec  §  400.28. 
The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  for  Subzone  Status 

Whereas,  By  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  The  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzone^  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result: 

Whereas.  The  Puerto  Rico  Industrial 
Development  Company,  grantee  of  FTZ 
7,  has  made  application  (filed  1-28-91, 
FTZ  Docket  5-91,  56  FR  4973,  2-14-91)  to 
the  Board  for  authority  to  establish 
special-purpose  subzones  at  the  Bristol- 
Myers  Squibb  Company  plants  in 
Humacao  and  Barceloneta.  Puerto  Rico; 

Whereas,  Notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  The  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied; 

Now,  Therefore,  The  Board  hereby 
authorizes  the  establishment  of  two 
subzones  at  the  Bristol-Myers  Squibb 
Company  plants  in  Humacao  and 
Barceloneta,  Puerto  Rico,  designated  on 
the  records  of  the  Board  as  Foreign- 
Trade  Subzones  7C  and  7D,  at  the 
locations  described  in  the  application. 
subject  to  the  Act  and  the  Board's 
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Regulations  (as  revised,  66  FR  50790- 
50808, 10/8/91],  including  S  400.28. 

Signed  at  Washington,  DC,  this  13th  day  of 
January  1992,  pursuant  to  Order  of  the  Board. 
Alan  M.  Dunn, 

Assistant  Secretary  of  Commerce  for  Import 
Administration  Chairman,  Committee  of 
Alternates  Foreign-Trade  Zones  Board. 

Attest 
lohn  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
(FR  Doc.  92-1430  Filed  1-17-92;  8:45  am) 
niXINO  COOE  K10-0S4I 

International  Trade  Administration 

[A-588-020] 

Titanium  Sponge  From  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  by 
the  petitioner,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  titanium 
sponge  from  ]apan.  The  review  covers 
two  manufacturers/exporters  of  this 
merchandise  to  the  United  States  and 
the  period  November  1, 1989  through 
October  31, 1990.  The  review  indicates 
the  existence  of  no  dumping  margins  for 
both  manufacturers/exporters  during 
the  period. 

EFFECTIVE  DATE:  January  21, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Levy  or  Michael  Rolling, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conmierce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  13, 1990,  the 
Department  published  in  the  Federal 
Register  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (55  FR 
47370]  of  the  antidumping  duty  order  on 
titanium  sponge  from  Japan  for  the 
period  November  1, 1989  through 
October  31, 1990.  On  November  30, 1990, 
the  petitioner,  RMI  Titanium  Company, 
requested  an  administrative  review  of 
Osaka  Titanium  Co.  Ltd.  (Osaka], 
Showa  Denko  K.K.  (Showa],  and  Toho 
Titanium  Co.  Ltd.  (Toho]  for  the  period 
November  1, 1989  through  October  31. 


1990.  We  initiated  the  review  on 
December  17, 1990  (55  FR  51742]. 
However,  since  initiating  this  review, 
the  Department  has  revoked  the  order 
as  it  pertains  to  Osaka  (57  FR  557, 
December  7, 1991].  Consequently,  Osaka 
is  no  longer  subject  to  this  order  and 
will  no  longer  be  addressed  in  this 
review.  Hie  Department  has  now 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  unwrought  titanium 
sponge.  Titanium  sponge  is  a  porous, 
brittle  metal  which  has  a  high  strength- 
to-weight  ratio  and  is  highly  ductile.  It  is 
an  intermediate  product  used  to  produce 
titanium  ingots,  slabs,  billets,  plates,  and 
sheets.  During  the  review  period,  such 
merchandise  was  classified  under 
subheading  8108.10.50.10  of  the 
Harmonized  Tariff  Schedule  (HTS). 

The  HTS  number  is  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  two 
manufacttucrs/exporters  to  the  United 
States  of  the  subject  merchandise,  Toho 
Titanium  Co.,  Ltd.  and  Showa  Denko 
K.K.  for  die  period  November  1, 1989 
through  October  31, 1990. 

United  States  Price 

In  calcidating  United  States  price,  the 
Department  used  purchase  price,  as 
deflned  in  section  772(b)  of  die  Tariff 
Act.  For  those  sales  made  direcUy  to 
unrelated  parties  prior  to  importation 
into  the  United  States,  we  based  the 
United  States  price  on  purchase  price,  in 
accordance  with  section  772(b]  of  the 
Tariff  Act.  In  those  cases  where  sales 
were  made  through  a  related  sales  agent 
in  the  United  States  to  an  unrelated 
purchaser  prior  to  the  date  of 
importation,  we  also  used  purchase 
price  as  the  basis  for  determining  United 
States  price.  For  the  latter  sales,  the 
Department  determined  that  purchase 
price  was  the  appropriate  determinant 
of  United  States  price  because  the 
merchandise  was  shipped  directly  from 
the  manufactiuer  to  the  unrelated 
buyers,  without  being  introduced  into 
the  inventory  of  the  related  selling 
agent.  Moreover,  direct  shipment  from 
the  manufacturers  to  the  unrelated 
buyers  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved.  Finally, 
the  unrelated  sellling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  as  a  communication 
link  wiUi  the  unrelated  U.S.  buyers. 


Purchase  price  sales  were  based  on 
the  packed,  f.o.b  price  to  unrelated 
purchasers  in  the  United  States.  We 
adjusted  Showa's  price  for  post-sale 
price  adjustments.  We  recalculated  the 
credit  expenses  by  multiplying  the 
differences  between  the  reported  pay- 
date  and  inventory  date  by  the  unit 
price  (adjusted  unit  price  for  Showa) 
and  then  multiplying  by  the  company's 
reported  interest  rate.  This  wasihen 
divided  by  365  days  to  determine  th|B 
credit  expense  for  each  sale.  We  made 
adjustments,  where  applicable  for 
foreign  and  U.S.  brokerage,  foreign 
inland  freight  and  insurance,  ocean 
freight  and  insurance,  U.S.  freight  and 
insurance,  packing,  commissions,  direct 
and  indirect  selling  expenses,  Japanese 
consumption  tax  and  U.S.  Customs 
duties  as  reported. 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  used  home  market  price, 
as  d^fmed  in  section  773  of  the  Tariff 
Act,  when  sufBcient  quantities  of 
merchandise  were  sold  in  the  home 
market,  at  or  above  the  cost  of 
production,  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed,  exfactory  or 
delivered  price  to  uiu«lated  purchasers 
in  the  home  market.  We  adjusted 
Showa's  price  for  post-sale  price 
adjustments.  We  recalcuated  the  credit 
expenses  by  multiplying  the  difference 
between  the  reported  pay-date  and 
inventory  date  by  the  unit  price 
(adjusted  unit  price  for  Showa]  and  then 
multiplying  by  the  company's  reported 
interest  rate.  This  was  then  divided  by 
365  days  to  determine  the  credit  expense 
for  each  sale.  We  made  adjustments, 
where  applicable  for  inland  freight, 
packing,  credit  and,  for  Showa,  the 
Japanese  consumption  tax.  We  made 
further  adjustments,  where  applicable, 
for  indirect  selling  expenses  to  offset 
U.S.  and  home  market  commissions. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  the  dumping 
margins  to  be: 


Manufacturer/ 
exporter 


ShoM  Denko  ICK.. 
Toho  Tttanium  Co... 
Aiothws ~...L... 


Time  period 


11/1/89-10/31/90 
11/1/89-10/31/90 
11/1/89-10/31/90 


Margin 
(per- 
cent) 


(0) 
(0) 
(0) 


Parties  to  the  proceeding  may  request 
disclosure  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  publication  of  this  notice. 
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Interested  parties  may  submit  written 
arguments  in  case  bri^s  on  these 
preliminary  results  within  30  days  of  the 
date  of  publication.  Rebuttal  briefe, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief.  Any  hearing,  if  requested,  will  be 
held  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefs.  Copies 
of  case  briefs  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  353.38(e). 
Representatives  of  parties  to  tlve 
proceeding  may  request  disclosure  of 
proprietary  infomatkm  under 
adininistrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due. 

The  Department  will  publish  the  final 
results  of  the  administrative  review 
Including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
briefs. 

The  Department  riiall  detomine,  and 
the  Customs  Service  shall  assess. 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  maricet 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consunqjtion  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(l]  of 
the  Tariff  Act  (1)  The  cash  deposit  rate 
for  the  reviewed  companies  will  be  diat 
established  in  the  final  results  of  this 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review, 
but  covered  in  previous  reviews  or  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  final  results  or  final 
determination  covering  the  moist  recent 
period:  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  previous 
reviews,  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review,  or  if  not 
covered  in  this  review,  the  most  recent 
period  or  the  original  investigation;  and 
(4)  the  cash  deposit  rate  for  any  future 
entries  from  all  other  manufacturers  or 
exporters  who  are  not  covered  in  this  or 
prior  administrative  reviews,  wid  who 


are  unrelated  to  the  reviewed  firm  or 
any  previously  reviewed  firm,  wiU  be 
the  "all  other"  rate  established  in  the 
final  results  of  this  administrative 
review.  This  rate  represents  the  highest 
rate  for  any  firm  in  this  administrative 
review  (whose  shipments  to  the  United 
States  were  reviewed),  other  than  those 
firms  receiving  a  rate  based  entirely  on 
best  information  available.  These 
deposit  requirements,  when  imposed, 
shall  remaki  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  US.C  1875(a)(1)) 
and  19  CFR  353.22. 

Dated:  January  9, 1992. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  92-1431  Filed  1-17-92;  &45  am) 

BHJJNO  cooc  asio-oa-M 


[C-3S1-504] 

Certain  Heavy  Iron  Construction 
CaaUngs  From  Brazil;  Final  Reaulta  of 
Countervailing  Duty  Adminlstrattvo 
Review  and  Determination  Not  To 
Revoke  the  CeuntorvaiUng  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order  and 
final  results  of  countervailing  duty 
administrative  review. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  certain 
heavy  iron  construction  castings  from 
Brazil. 

Furthermore,  on  November  22, 1991, 
the  Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  certain 
heavy  iron  construction  castings  bom 
Brazil.  We  have  now  completed  this 
review  and  determine  the  net  subsidy  to 
be  0.33  percent  ad  valorem  for  all  firms 
for  the  period  January  1, 1990  through 
December  31, 1990.  In  accordance  with 
19  CFR  355.7,  any  rate  less  than  0.50 
percent  ad  valorem  is  de  minimis. 
EFFECnVE  date:  January  21. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Levy  or  Michael  Roliin.  Office 
of  Counterva^ing  Comphance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washingtoii, 
DC  20230:  telephone:  (202)  377-Z78Su 


:ChiMay 

6, 1991,  die  DepartmcDt  published  in  the 
Fadeial  Itagiatar  (56  FR  20596)  its  intent 
to  revoice  the  countervailing  duty  order 
on  certain  heavy  iron  construction 
castings  frtun  Brazil  in  accordance  with 
19  CFR  355.25(d)(4).  We  had  not 
received  a  request  for  an  administrative 
review  of  the  order  for  the  last  four 
consecutive  annual  anniversary  months. 

On  May  13, 1991,  Collier,  Shannon  & 
'  Scott,  on  behalf  of  the  petitioners,  the 
Municipal  Castings  Fair  Trade  Council 
objected  to  our  intent  to  revoke  the 
order.  Following  this  objection,  the 
Government  of  Brazil  made  a  timely 
request  for  an  administrative  review  of 
the  period  January  1, 1990  through 
December  31, 1990.  We  initiated  the 
review  on  June  18, 1991  (58  FR  27943). 
Pursuant  to  19  CFR  355.25(d)(4)(iii).  we 
have  determined  not  to  revoke  the  order. 

Badcgtound 

On  November  22, 1991,  the 
Department  published  in  the  Federal. 
Register  (56  FR  S6879)  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  certain 
heavy  iron  construction  castings  from 
Brazil  (51  FR  17786;  May  15, 1986).  The 
Department  has  now  completed  this 
administratrve  review  in  accordance 
with  sertion  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  hea\'y  iron 
construction  castings  from  Brazil,  which 
are  defined  for  purposes  of  this 
proceedings  as  manhole  covers,  rings 
and  frames;  catch  basin  grates  and 
frames;  and  cleanout  covers  and  frames. 
Such  castings  are  used  for  drainage  or 
access  purposes  for  public  utility,  water 
and  sanitary  systems.  During  the  review 
period,  such  merchandise  was  classified 
under  item  number  7325.10.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  number  is  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1990  through  December  31. 1990,  and 
six  programs:  (1)  Income  Tax  Reduction 
for  Export  Earnings;  (2)  CACEX 
Preferential  Working  Capital  Financing 
for  E.xports:  (3)  Preferential  Export 
Financing  Under  QC-OPCRE  of  the 
Banco  do  Brasil;  (4)  Financing  for  the 
Storage  of  Merchandise  Destined  for 
Export  (5)  Exemption  of  IPI  and 
Customs  Duties  on  Imported  Equipment 
(CDI);  (6)  Preferential  Financing  uiider 
Resolution  68  and  509  through  FINEX. 
Three  companies  produced  and 
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exported  the  subject  merchandise  to  the 
United  States  during  the  review  period. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be  0.33 
percent  ad  valorem  for  all  firms  for  the 
period  January  1, 1990  through 
December  31. 1990.  In  accordance  with 
19  CFR  355.7,  any  rate  less  than  0.50 
percent  ad  valorem  is  de  minimis. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  shipments  of  this 
merchandise  from  Brazil  for  all  Firms 
exported  on  or  after  January  1. 1990  and 
on  or  before  December  31. 1990. 

Due  to  the  Government  of  Brazil's 
termination  of  all  of  the  programs  found 
countervailable  during  the  period  of 
investigation,  the  Department  will 
instruct  the  Customs  Service  to  waive 
the  collection  of  cash  deposits  of 
estimated  countervailing  duties  on  all 
shipments  of  the  subject  merchandise 
from  Brazil  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  19  CFR 
355.25(d),  751(a)(1)  of  the  Tariff  Act  (19 
U.S.C.  1675(a)(1)),  and  19  CFR  355.22. 

Dated:  January  10, 1992. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration 
[FR  Doc.  92-1432  Filed  1-17-92:  8:45  am] 

BILLING  CODE  3510-OS-M 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

President's  Commission  on 
Environmental  Quality;  Meeting 

agency:  Council  on  Environmental 
Quality,  Executive  Office  of  the 
President,  President's  Commission  on 
Environmental  Quality. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  notice  is  being 
provided  for  a  meeting  of  the  President's 
Commission  on  Environmental  Quality. 
This  meeting  is  open  to  the  public  and 
there  will  be  an  opportunity  for  public 
comment. 

DATES:  The  meeting  will  be  held  on 
February  5. 1992. 


ADDRESSES:  The  meeting  will  be  held 
from  9  a.m.  to  3:30  p.m.  on  Wednesday. 
February  5, 1992,  at  room  474  (Indian 
Treaty  Room).  Old  Executive  Office 
Building,  17th  &  Pennsylvania  Avenue, 
NW.,  Washington.  DC. 

Persons  attending  the  meeting  will 
need  to  provide  their  names  and  dates 
of  birth  to  Ms.  Kim  Chastain  (telephone: 
(202)  395-5750)  by  Friday,  January  31, 
1992,  at  5  p.m.  for  clearance  into  the  Old 
Executive  Offlce  Building.  Space  in  the 
Indian  Treaty  Room  is  limited  and 
persons  interested  in  attending  will  be 
accommodated  on  a  Brst-come,  first- 
served  basis. 
agenda: 

Wednesday,  February  5, 1992 

Old  Executive  Office  Building,  17th  & 
^  Pennsylvania  Avenue,  NW.,  room  474 

(Indian  Treaty  Room),  Washington. 

DC 
9  a.m.-9:10  a.m.— Opening  Remarks  ft 

Agenda. 
9:10  a.m.-0:30  a.m.— General  Overview. 
9:30  a.m.-12  p.m.— Proposed  Project 

Presentations. 
12  p.m.-l:30  p.m.— Break. 
1:30  p.m.-d  p.m. — ^Review  ft  Discussion 

of  Additional  Proposed  Projects  and 

Wrap-Up. 
3  p.m.-3:15  p.m. — ^Public  Comment. 
3:15  p.m.-3:30  p.m. — Conclusion. 
3:30  p.m. — ^Adjourn. 
FOR  niRTHER  INFORMATION  CONTACT: 
Ms.  Kim  Chastain,  Staff  Assistant, 
President's  Commission  on 
Environmental  Quality  (telephone:  (202) 
395-5750). 

SUPPLEMENTARY  INFORMATION:  The 
President's  Commission  on 
Environmental  Quality  was  established 
by  Executive  Order  No.  12737  on 
December  12, 1990.  The  Conunission  has 
25  members  and  is  chaired  by  the 
Chairman  of  the  Council  on 
Environmental  Quality.  The  function  of 
the  Commission  is  to  advise  the 
President  on  matters  involving 
environmental  quaUty. 
David  Struhs, 

Chief  of  Staff,  Council  on  Environmental 
Quality. 

[FR  Doc.  92-1444  Filed  1-17-02;  8:45  am] 
BILUNO  COOC  312fr-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  on 
Proposed  Force  Structure  Changes  at 
Moody  AFB 

The  United  States  Air  Force  intends  to 
prepare  an  Environmental  Impact 


Statement  (EIS)  on  proposed  force 
structure  changes  at  Moody  AFB,  GA. 

This  EIS  will  focus  on  the  potential 
environmental  impacts  associated  with 
various  proposed  force  structure 
options.  The  wing  would  be  composed 
of  A/OA-10  and  F-16  aircraft.  Other 
aircraft  may  also  be  considered.  The 
mission  of  the  wing  would  be  to  provide 
Close  Air  Support  (CAS)  for  the  Army 
battlefield  commander.  The  Air  Force 
plans  to  complete  the  EIS  in  early  1993. 

The  Air  Force  will  conduct  public 
scoping  meetings  to  determine  the  issues 
and  concerns  that  should  be  addressed 
in  the  EIS.  Notice  of  the  time  and  place 
of  the  scoping  meetings  will  be  made 
available  to  public  officials  and 
announced  in  the  local  news  media  in 
the  areas  where  the  meetings  will  be 
held.  To  ensure  the  Air  Force  will  have 
sufficient  time  to  consider  public  input 
on  issues  to  be  included  in  the  EIS, 
comments  should  be  forwarded  to  the 
addressee  listed  below  by  March  16, 
1992.  However,  the  Air  Force  will  accept 
comments  to  the  addressee  below  at  any 
time  during  the  environmental  impact 
analysis  process. 

For  further  information  concerning  the 
proposed  actions  at  Moody  AFB,  GA, 
contact:  Ms.  Stephanie  Stevenson,  HQ 
TAC/DEVE.  Langley  AFB.  VA  23865, 
(804)  764-7844. 
Patsy  |.  Conner. 

Air  Force  Federal  Register,  Liaison  Officer 
[FR  Doc.  92-1374  Filed  1-17-82;  8:45  am] 

■aUNO  CODE  MIO-OI-M 


Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Beddown  of  a  Composita  Wing  at 
Pope  AFB.  NO 

The  United  States  Air  Force  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  assess  the  potential 
environmental  impact  of  operating  a 
composite  wing  at  Pope  AFB.  NC.  Pope 
AFB  is  proposed  as  the  home  of  the  Air 
Force's  second  composite  wing.  The 
proposed  composite  wing  at  Pope  AFB 
would  support  the  82nd  Airborne 
Division  at  nearby  Fort  Bragg.  The 
Environmental  Impact  Analysis  Process 
(ElAP)  will  look  at  a  variety  of  aircraft 
and  their  associated  missions,  including 
A/OA-lOs,  C-130S,  and  F-16s.  Other 
aircraft  may  also  be  considered. 

The  Air  Force  will  conduct  public 
scoping  meetings  to  determine  the  issues 
and  concerns  that  should  be  addressed 
in  the  EIS.  Notice  of  the  time  and  place 
of  the  scoping  meetings  will  be  made 
available  to  public  officials  and 
announced  in  the  local  news  media  in 
the  areas  where  the  meetings  will  be 
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held.  To  ensure  the  Air  Force  will  have 
sufficient  time  to  consider  pubic  input 
on  issues  to  be  included  in  the  EIS, 
coDunents  should  be  forwarded  to  the 
addressee  listed  below  by  March  9, 
1992.  However,  the  Air  Force  will  accept 
comments  to  the  addressee  below  at  any 
time  during  the  EIAP. 

For  further  inforraatioa  concerning  the 
propoeed  beddown  of  a  cooiposite  wing 
at  Pope  AFB,  contact  Staff  Sergeant 
Tony  Cecchi,  HQ  TAC/VEVE.  Langley 
AFB.  VA  23665.  (804]  764-7844. 
PatorlConnr. 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Dot  92-1373  PHed  1-17-92: 8:45  am] 


USAF  Scientific  Advisory  Board; 
MeetliiQ 

The  USAF  Scientific  Advisory  Board 
of  the  Space  and  C^  Panri  of  1992 
Summer  Study  on  Global  Reach/Global 
Power  will  meet  on  6-7  Feb.  1992  from  8 
am.  to  5:00  p.m.  at  Space  System 
Division,  Los  Angeles  AFB,  CA. 
'The  purpose  of  this  meeting  is  to 
receive  briefings  and  hold  discussions 
on  projects  related  to  Space  and  CI  in 
support  of  Global  Reach/Global  Power. 
This  meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c]  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accorc&igly  will  be  closed 
to  the  public. 

For  further  informati<»,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703]  697-4648. 
Patsy  (.CoMMi. 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  92-1325  Filed  1-17-82: 8:45  am] 
MXMQ  COM  »1»«1-ll 


USAF  Sdenttflc  Advisory  Board; 


The  USAF  Scientific  Advisory  Board's 
Committee  on  Technology  Options  for 
Global  Reach— Global  Power  1905-2020 
tMobility  Panel)  will  meet  on  4-5 
Febraary  1992.  at  The  ANSQt 
Corporation.  1215  Jefferson  Davis 
Highway  Arlington,  VA  from  S  8.m.  to  5 
p.m. 

The  piupose  of  diis  meetiag  is  to 
receive  briefinga  and  gather  btformation 
for  (he  study. 

Hie  meeting  wffl  be  closed  to  the 
public  in  accordance  with  section 
552b(c}  of  title  5.  United  SUtes  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 


UMI 


For  further  iofonnation.  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 
Patsy ).  Comer. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  92-1326  Filed  1-17-92;  8:45  am] 

BtLUNQ  COOC  MW-eMI 

DEPARTMENT  OF  EDUCATION 

National  Assessnfient  Governing 
Board;  Teleconference  Meetinfl 

AOBICY:  National  Assessment    - 

Governing  Board;  Education. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meetiag  of  the  Execotivs 
Committee  of  tiie  National  Assessment 
Governing  Board.  Notice  of  this  meeting 
is  required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  This 
dociunent  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATE  February  2a  1992. 
TIME:  11  a.m.  (e.t.) 

place:  National  Assessment  Governing 
Board,  suite  7322, 1100  L  Street.  NW.. 
Washington.  DC. 

POR  FURTHER  MtFORMATION  CONTACT: 
Roy  Truby,  Executive  Director.  National 
AssessmeRt  Governing  Board,  suite 
7322, 1100  L  Street,  NW.,  Washington, 
DC,  20005-4013.  Telephone:  (202)  357- 
693a 

8UPPI.EMENTARY  INFORMATION:  The 
National  AssessoKnt  Govem»g  BoMd 
is  established  undn  sectiiMi  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educatiooal 
Progress  Improvemeot  Act  (NAEP 
Improvement  Act),  title  lU-C  of  the 
Ai^stus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988  (Pub. 
L  100-297),  (20  U.S.C  1221e-l}. 

The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Educational  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Educational  Progress,  and  to  develop 
specifications  for  the  design, 
methodology,  analysis,  and  r^iorting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  sidqeet  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  ^ade  tested,  and 
establish!^  standards  and  proceduies 
for  interstate  and  national  comperisoas. 
The  Executive  Committee  of  the 
National  Assessment  Governing  Board 
win  meet  via  teleconference  oa 


February  20, 1992.  Approval  of  the 
agenda  for  the  March  1992  meeting  of 
the  Board  is  the  business  that  will  be 
conducted 

Because  this  is  a  teleconference 
meeting,  facilities  will  be  provided  so 
the  public  will  have  access  to  the 
Conmiittee's  deliberations.  Records  are 
kept  of  all  Board  proceedings  and  are 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  National 
Assessment  Govenung  Board,  suite 
7322, 1100  L  Street,  NW.,  Washington, 
DC.  firom  6:30  a  jb.  to  5  p.m. 

Dated:  January  14, 1992. 
Diane  Ravitdi, 

Assistant  Secretary  and  Counselor  to  the 

Secretary. 

[FR  Doc.  92-1335  Filed  1-17-92;  8:45  am] 

SnjJMG  CODE  400(MI1-II 


DEPARTMENT  OF  ENERGY 

nnandal  Assistance  Award  to  the 
YaMffla  bidtan  Nation 

agency:  U.S.  Department  of  Energy 
(DOE),  Richland  Field  Office. 
ACTION:  Notice  of  Intent  to  make  a 
noncompetitive  financial  assistance 
award. 

SUMMARY.  The  IX^  Richland  Field 
Office,  Environmental  Restoration 
Division,  in  accordance  with  10  CFR 
6a0.7(bK2),  gives  notice  of  its  plan  to 
renew  a  noncompetitive  grant  to  the 
Yakiraa  Indian  Nation  (YIN).  Under  ttie 
terms  of  the  award,  the  YIN  will 
continue  to  conduct  activities  related  to 
the  protection  of  YIN  treaty  r^ts  which 
may  be  impacted  l^  activities 
associated  with  DOE's  environmental 
restoration  activities  at  the  Hmford 
Site.  This  award  implements  eleaients  of 
the  DOE  Five- Year  Plan  recognizing 
DOFs  commitment  to  the  participation 
of  affected  Indian  tribes  in  the  planning 
and  implementation  of  the  Five- Year 
Plan. 

DOE  has  determined  that  the  renewal 
on  a  noncompetitive  basis  is  appropriate 
because  the  recipient  is  a  unit  of 
government  and  the  activities  to  be 
supported  are  related  to  the 
performance  of  governmental  functions 
within  the  jurisdiction  of  that  unit  of 
government,  thereby  precluding  DOE 
provision  (rf  support  to  another  entity. 
Since  the  award  rdates  to  apeements 
and  treaties  tdready  made  between  the 
United  State  Government  and  Y^.  it 
would  clearly  be  inappropriate  for  DOE 
to  consider  fencteg  any  other  entity  to 
be  responsible  for  carrying  out  these 
activities.  DOE  and  the  YIN  urill 
negotiate  the  final  amount  of  the  grant 


Tmittul  Regtolar  /  Vol  57,  No.  13  /  Tnewiay.  January  21.  1982  /  Notioet 


The  funding  level  ii  not  expected  to  be 
significantly  higher  than  tlM  cuirent 
level 


FOR  FURTHIII  WFOWmHOII  CONTACT: 

Marji  W.  Parker,  U.S.  Department  of 
Energy.  Richland  Field  Office,  P.O.  Box 
550,  Richland,  WA  99352,  Telephone: 
(509)  37&-2029. 

Dated:  January  10, 1992. 

Rob«tO.UcMi. 

Director,  Procurement  Diviaion,  Richland 
Operations  Office. 

[FR  Doc  02-1418  Filed  1-17-42;  IMS  cm] 

laXMQ  COM  •«»4MI 


Tlw  S«cr*tary'«  Hydrogen  TochnlMl 
Advisory  PaiMi;  Opon  MMUng 

Pursuant  to  die  pnndsions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463, 86  Stat  770,  as  amended), 
notice  is  hereby  given  of  tilie  following 
advisory  committee  meeting: 

Name:  Hydrogen  Technical  Advisory 
Panel 

Date  and  Time:  Thursday,  February 
13, 1992, 8:30  a.m.-l:00  p.m. 

nace:  Loews  L'Enfant  IHaza  Hotel 
Monet  IV  Room.  460  L'Enfant  naza. 
Washington.  DC  20585. 

Contact  RusseU  Eaton,  Designated 
Federal  Official  1000  Independence 
Avenue  SW.  Wellington,  DC  20585. 
Telqihone:  (202)  586-1506. 

Purpose:  The  Hydrogen  Tedmical 
Advisory  Panel  (HTAP)  will  advise  the 
Secretary  of  Eneigy  who  has  the  overall 
management  responsibility  for  carrying 
out  the  pro^'ams  under  the  Matsunaga 
Hydrogen  Research,  Development,  and 
Demonstration  Program  Act  of  1990, 
Public  Law  101-€66.  The  Panel  will 
review  and  make  any  necessary 
recommendations  to  the  Secretary  on 
the  following  itenu:  (1)  the 
implementation  and  conduct  of 
programs  required  by  the  Act.  (2)  the 
economic  tecfandogical  and 
environmental  consequences  of  tl» 
deployment  of  hydrogen  production  and 
use  systems,  and  (3)  the  contents  of  the 
comprehensive  S-year  program  required 
by  the  Act 

Tentathra  Schedalo 

Thursday,  February  13. 1992 

6-M  a.m. — Welcome  and  Opening  Remarka.  J. 
Michael  Davit,  Assiatant  Secretaiy  for 
Conservatioa  and  Renewable  Energy,  and 
Robert  L  San  Martin.  Deputy  Assistant 
Secretary  for  Utility  Tecfanotogies 

9:00  ajn. — Panel  Introductions  and  Election 
of  Panel  Chairman.  RvaaeU  Eatoa, 
Designated  Federal  Official 

9:30  a-m.— Diacussion  of  the  Hydrogen  S-year 
Program  Plan.  Knrt  W.  Khmder,  Director, 
Office  of  Bneigy  Man^^ament 

10:00  a.m.— HTAP  DiseMsioas  Regarding  the 
Hydrogen  fr-yaar  Program  Pnn 


10:45 

11:00  ajo.— HTAP  Diacaasions  Regarding  the 

Hydrogen  S-yaar  Program  Plan 
IKX)  pjn. — Public  Comments  Regarding  the 

Hydrogen  S-year  Program  Flan 
1:30  p.m. — ^Adjournment 

PUBUC  participation:  The  meeting  is 
open  to  the  public.  The  Chairman  ot  the 
HTAP  is  enqiowered  to  conduct  the 
meeting  in  a  fashion  that  will  in  the 
Chairman's  judgment,  facilitate  the 
orderly  ccmduct  of  business. 

Any  member  of  the  public  who  wishes 
to  make  an  oral  statement  perttiining  to 
agenda  items  should  contact  the 
Designated  Federal  Official  at  the 
address  or  telephone  number  listed 
above.  Requests  must  receive  before  3 
p.m.  (E.S.T.)  Friday,  February  7, 1992, 
and  reasonable  provision  will  be  made 
to  include  the  presentation  during  the 
public  comment  period  It  is  requested 
that  oral  presenters  provide  15  copies  of 
their  statements  at  the  time  of  their 
presentations. 

Written  testimony  pertaining  to 
agenda  items  may  be  submitted  ptiot  to 
the  meeting.  Written  testimony  must  be 
received  by  the  Designated  Federal 
Official  at  the  address  shown  above 
before  5  p.m.  (e.s.t.)  Friday,  February  7, 
1992,  to  assure  that  it  is  considered  by 
Panel  members  during  the  meeting. 
MNnms:  A  transcript  of  the  open,  pubhc 
meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  die  Public 
Reading  Room  l£-l^  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington.  DC  between  9  a-m. 
and  4  pjn..  Monday  through  Friday 
except  Federal  hoUdays. 

Issued:  Washington.  DC,  on:  January  14. 
1992. 

Maida  L  Menis, 

Deputy  Advisory  Committee  Management 

Ofipcer. 

[FR  Doc.  9^-1420  Filed  1-17-92: 8:45  am] 
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[Docket  No*.  ER92-244-000,  at  aL] 

Madtoon  Qo*  ft  Etodrlc  Co..  01  rL, 

Eltctrtc  RRte,  SrirI  Pww 

Rnd  intorlocfclng  OtractorotR  FHngR 

Take  notice  that  the  fc^lowing  filings 
have  been  made  with  the  Commissioo: 

1.  MadisoB  Gat  ft  Electric  Co. 

[Docket  No.  ER92-244-000] 
January  9, 1992. 

Take  noitioe  that  on  Deoeniber  27, 
1991,  Madison  Gas  and  Electric 
Company  iJMCEi  tendered  for  filing  «ritfa 


the  Federal  Eoeigy  Regulatory 
Commission  an  Agreement  between  it 
and  Wisconsin  Electric  Power  Company 
(WEPCO).  MGE  and  WEPO  request 
waiver  of  Ae  notice  requirements  to 
permit  the  Agreement  to  become 
effective  January  1, 1992. 

MGE  states  that  a  copy  of  the  filing 
has  been  provided  to  WEPCO  and  also 
to  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  January  23, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  El  Paso  Electric  Ca 

[Docket  No.  ER92-Z54-000] 
)anuaiy  9, 1992. 

Take  notice  that  on  December  30. 
1991,  El  Paso  Electric  Company  (EPE) 
tendered  for  filing  its  Established 
Transmission  Service  Rate  under  the 
provision  of  the  November  23, 1963 
Revised  Inland  Power  Pool  Agreement 
(EPE  requests  that  its  Established 
Transmission  Service  Rate  Become 
effective  February  29 1992,  sixty  (60) 
days  from  filing. 

Comment  date:  January  23, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southwestern  Electric  Poww  Ca 

[Dodcet  No.  ER92-247-000] 
January  9. 1992. 

Take  notice  that  on  Decembe  3a  1991. 
Southwestern  Electric  Power  Company 
("SWEPCO").  tendered  for  filing  a  Utter 
Agreement  dated  December  19. 1991, 
between  SWEPCO  and  the  City  of 
Bentonville.  Arkansas  ("City"). 

The  Letter  Agreement  amends  the 
Power  Supply  Agreement  between 
SWQ>CO  and  the  City  dated  December 
26. 1990.  Section  10.7  of  the  Power 
Supply  Agreement  contemplated  that  by 
December  31. 1991.  SWEPCO  and  the 
City  would  have  com|rieted  that  by 
December  31, 199t  SWEPCO  and  the 
City  would  have  completed  negotiation 
of  an  amendment  to  the  Power  Supply 
Agreement  that  would  have  provided 
the  City  additional  power  supply 
planning  flexibility  and  extended  the 
primary  term  of  the  Power  Supply 
Agreement  The  Letter  Agreement 
merely  extends  to  January  31. 1992,  the 
Ume  in  which  the  City  and  SWEPCO 
may  complete  negotiation  of  such  an 
amendment 

Copies  of  the  filing  have  been  served 
upon  the  City  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  January  23, 1992,  in 
aooardaoce  with  Standard  Paragraph  E 
at  the  and  of  this  aotice. 
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4.  Ohio  Valley  Electric  Corp. 

[Docket  No.  ER92-258-0001 
January  9, 1992. 

Take  notice  that  on  January  2, 1992. 
Ohio  Valley  Electric  Corporation 
("OVEC")  tendered  for  filing  a 
Transmission  Agreement  and  a 
Transmission  Scheduling  Agreement, 
both  between  Louisville  Gas  and 
Electric  Company  ("Lousiville")  and 
OVEC.  along  witii  its  wholly-owned 
subsidiary.  Indiana-Kentucky  Electric 
Corporation,  (together  'Transmitting 
Companies"). 

The  Transmission  Agreement  is  an 
agreement  under  which  Transmitting 
Companies  could  supply  to  Louisville,  at 
hourly,  daily,  weekly  or  monthly  rates, 
transmission  service  over  Transmitting 
Companies"  facilities.  This  transmission 
service  would  be  provided  between 
certain  interconnection  and  delivery 
poirils.  The  Transmission  Scheduling 
Agreement  provides  that,  whenever 
Louisville  arranges  for  certain  sales  of 
power  and  associated  energy  by  means 
of  a  particular  interconnection, 
Louisville  must  utilize  the  Transmission 
Agreement  for  a  specified  portion  of  the 
power  and  associated  energy  involved 
in  the  transmission. 

OVEC  has  requested  an  effective  date 
of  January  1. 1992. 

Copies  of  the  filing  were  served  upon 
Louisville,  the  Public  Service 
Commission  of  Kentucky,  The 
Cinciiuiati  Gas  *  Electric  Company  and 
Indiana  Michigan  Power  Company. 

Comment  date:  January  23. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  GEO  East  Mesa  Limited  Partnership 
(GEM  1  and  GEM  2  Facilities) 

(Docket  Nos.  QF8»-202-003  and  QF88-203- 

003] 

January  9, 1992. 

Take  notice  that  on  December  30. 
1991,  GEO  East  Mesa  Limited 
Partnership  submitted  for  filing  its 
compliance  report  pursuant  to  the 
Commission's  order  dated  May  22, 1991. 

Comment  date:  January  22, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duke  Power  Co. 

(Docket  No.  FR92-250-0001 
January  9, 1992. 

Take  notice  that  Duke  Power 
Company  (Duke  Power)  tendered  for 
filing  on  December  30, 1991,  a 
supplement  to  the  Company's  Electric 
Power  Contract  with  the  Commissioners 
of  Public  Works  of  the  City  of 
Greenwood.  Duke  Power  states  that  this 
contract  is  on  file  with  the  commission 


and  has  been  designated  Duke  Power 
Company  Rate  Schedule  FERC  No.  10. 

Ehdce  Power  further  states  that  the 
Company's  contract  supplement,  made 
at  the  request  of  the  customer  and  with 
agreement  obtained  from  the  customer, 
provides  for  reduced  contract  capacity 
as  follows:  Delivery  Point  No.  3  with  a 
contracted  demand  of  8500  kW. 

Duke  Power  indicates  that  this 
supplement  also  includes  an  estimate  of 
sales  and  revenue  for  twelve  months 
immediately  succeeding  the  effective 
date.  Duke  Power  proposes  an  effecive 
date  of  January  22. 1991. 

According  to  Duke  Power,  copies  of 
this  filing  were  mailed  to  Mr.  Steve  D. 
Reeves,  Jr..  Manager,  Commissioners  of 
Public  Works,  P.O.  Box  549,  Greenwood. 
SC  29648  and  the  S.C.  Public  Service 
Commission. 

Comment  date:  January  23, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Washington  Water  Power  Co.  ^^  Pennsylvania  Power  4  light  Co. 


on  a  net  present-value  basis  compared 
to  assumed  alternatives. 

Comment  date:  January  23, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Power,  Inc. 

(Docket  No.  ER92-255-000] 
January  9, 1992. 

Take  notice  that  Entergy  Power,  Inc. 
(Entergy  Power),  on  December  30, 1991. 
tendered  for  filing  a  Notice  of 
Cancellation  for  die  sale  of  replacement 
energy  to  the  Tennessee  Valley 
Authority. 

Entergy  Power  requests  an  effective 
date  of  August  31. 1991  for  the  Notice  of 
Cancellation.  Entergy  Power  requests 
waiver  of  the  Commission's  notice 
requirements  under  S  35.15  of  the 
Commission's  Regulations. 

Comment  date:  January  23, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


(Docket  No.  ER92-238-000I 
January  9, 1992. 

Take  notice  that  on  December  12. 
1991,  The  Washington  Water  Power 
Company  (WWP),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  part  35, 
a  Capacity  Sale  Agreement  between 
The  Washington  Water  Power  Company 
(WWP)  and  Portland  General  Electiic 
(PGE).  WWP  states  that  under  the  terms 
of  the  Agreement,  WWP  will  sell  PGE 
100  MW  of  capacity  for  the  period 
March  1, 1992  to  October  31, 1994.  WWP 
requests  that  the  Commission  accept  the 
Agreement  for  filing,  effective  as  of 
March  1, 1992. 

A  copy  of  the  filing  was  served  upon 
Portland  General  Electric. 

Comment  date:  January  23. 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

8.  Arkansas  Power  &  Light  Co. 

(Docket  No.  ER92-246-000] 
January  9. 1992. 

Take  notice  that  Arkansas  Power  & 
Light  Company  (AP&Lj  tendered  for 
filing  on  December  30. 1991.  a  proposed 
Agreement  (Agreement)  between  AP&L 
and  The  City  of  Campbell.  MO  (City). 
The  proposed  Agreeiaent  modifies 
existing  Agreements  for  the  City's  power 
requirements.  The  proposed  Agreement 
provides  Off-Season  demand, 
incorporates  a  minimum  protection 
service  billing  demand  and  extends  the 
term  of  peaking  power  service  until 
December  31,  2000. 

The  proposed  Agreement  will  increase 
revenue  to  AP&L  in  early  years  and 
effect  a  savings  for  the  city  over  its  term 


[Docket  No.  ER91-60O-00OJ 
January  9, 1992. 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  on  December 
31, 1991,  tendered  for  filing  an  executed 
Second  Supplement  to  System  Power 
Purchase  Agreement,  dated  as  of 
December  19, 1991,  between  PP&L  and 
Long  Island  Lighting  Company  (LILCO). 
(Second  Supplement).  The  System 
Power  Purchase  Agreement  was 
previously  submitted  for  Commission 
approval  in  this  docket  on  August  22, 
1991.  The  System  Power  Purchase 
Agreement  sets  forth  the  terms  ahd 
conditions  under  which  PP&L  will  sell 
short-term,  interruptible  electric  power 
from  PP&L's  electric  generating  system 
to  LILCO.  The  Second  Supplement 
reduces  the  maximum  hourly  Energy 
Reservation  Charge  for  system  power 
scheduled  by  LILCO,  and  also  provides 
for  maximum  daily  and  weekly  total 
Energy  Reservation  Charges. 

PP&L  requests  waiver  of  the  notice 
requirements  of  section  205  of  the 
Federal  Power  Act  and  S  35.3  of  the 
Commission's  Regulations  so  that  the 
proposed  rate  schedule  can  be  made 
effective  as  of  August  26, 1991. 

Comment  date:  January  23, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wisconsin  Public  Service  Co. 

(pocket  No.  EL92-12-000) 
January  9, 1992. 

Take  notice  that  Wisconsin  Public 
Service  Company  ("WPSC")  on 
December  31. 1991  tendered  for  filing  a 
petition  for  permission  to  amend  its  fuel 
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adjustment  clause  for  customers  under 


its  W-1,  W-2  and  W-3  rates  and  the 
proposed  fuel  clause  amendments. 


The  customers  affected  by  WPSC's 
filing  are: 


Alger  (Mta  Etodric  Assoc. 

Village  of  Daggett 

City  of  Stephenson' 

Village  of  Stratford..-.. 

Wisconsin  Public  Powari  Inc.  SysAem 

Ctty  of  Wisconsin  Rwpirts 

Consofidated  Water  Ponrar  Co... 

City  ol  ManMowoc 

City  of  Marshmed 


Rala  achedJe  or  tatiW 
designatnn 


Tarm.  Original  Vol  2 


§9 

TsriH.  Original  Vol  2 
Sarvics  Agreement  #5 
Tariff.  Original  Vol  2 

TariH.  Orignsf  va  2 

T«iH,  Ori^  Vol  2 
Sentce  Agreement  #6 
Tariff,  Onginaf  Vet  2 
9er«toe  AgraaMeni  #1 
TwKf.  Origlnel  Vol  2 
Seivtoe  Agreement  07 
Tariff.  Ori^  Vol  3 

Tariff.  Original  Vol  1 
Service  Agreement  #S 
Tariff.  Onglnal  Vol  2 
Servtoe  Agreemani  il'^ 


The  Alger  Delta  Electric  Association, 
the  Village  of  Daggett  and  the  City  of 
Stephenson  are  located  in  Michigaa  The 
other  customers  are  located  in 
Wisconsin. 

WPSC  requests  that  the  Commission 
waive  the  provisions  of  18  CFR  35.14  of 
its  regulations  to  the  extent  necessary  to 
permit  recovery  of  the  buyout  costs 
through  the  fuel  clause  and  that  it  waive 
its  notice  requirements  to  alloW  the 
change  to  become  effective  on  January 
1, 1992.  Alternatively.  WPSCrequests 
that  the  Commission  allow  the  change  to 
become  effective  on  March  1, 1992, 60 
days  from  the  date  of  filing.  WPSC 
states  that  the  filing  has  been  served  on 
the  affected  customers  and  on  the  public 
service  commissions  of  Michigan  and 
Wisconsin  and  that  the  filing  has  been 
posted  as  required  by  the  Commission's 
regulations. 

Comment  date:  January  28, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  r 

12.  Duke  Power  Ca 

[Docket  No.  ER92-2S3-000] 
January  9, 1992. 

Take  notice  that  Duke  Power 
Company  (Duke  Power)  tendered  for 
filing  on  December  30, 1991,  a 
supplement  to  the  Company's  Electric 
Power  Contract  with  the  city  of 
Seneca — Seneca  Light  and  Water.  Duke 
Power  states  that  this  contract  is  on  file 
with  the  Commission  and  has  been 
designated  Duke  Power  Company  Rate 
Schedule  FERC  No.  10. 

Duke  Power  further  states  that  the 
Company's  contract  supplement,  made 
at  the  request  of  the  customer  and  with 
agreement  obtained  from  the  customer. 


provides  for  the  following  additional 
delivery:  Delivery  Point  No.  2  with  a 
contracted  demand  of  12,000  kW. 

Duke  Power  indicates  diet  this 
supplement  also  includes  an  estimate  of 
sales  and  revenue  for  twelve  months 
immediately  succeeding  the  effective 
date.  Duke  Power  proposes  an  effective 
date  of  April  24. 1991. 

According  to  Duke  Power,  copies  of 
this  filing  were  mailed  to  Mr.  Tommy  D. 
Grant,  Directw  of  Utilities,  Seneca  light 
and  Water  Plant,  Seneca.  SC  29679;  and 
the  S.  C.  Public  Utilities  Commission. 

Comment  date:  January  23, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duke  Power  Go. 

[Docket  No.  ER92-249-O00] 
January  9. 1992. 

Take  notice  that  Duke  Power 
Company  (Duke  Power)  tendered  for 
filing  on  December  30, 1991,  a 
supplement  to  the  Company's  Electric 
Power  Contract  with  the 
Conunissioners  of  Public  Works  of  the 
City  of  Greenwood.  Duke  Power  states 
that  this  contract  is  on  file  with  the 
Commision  and  has  been  designated 
Duke  Power  Company  Rate  Schedule 
FERC  No.  10. 

Duke  Power  further  states  that  the 
Company's  contract  supplement,  made 
at  the  request  of  the  customer's  and  writh 
agreement  obtained  fi'om  the  customer, 
provides  for  increased  capacity  as 
follows:  Delivery  Point  No.  4  with  a 
contacted  demand  of  13,000  kW. 

Duke  Power  indicates  that  this 
supplement  also  incudes  an  estimate  of 
sales  and  revenue  for  twelve  months 
immediately  succeeding  the  effective 


date.  Duke  Power  proposes  an  effective 
date  ofMay  22, 1991. 

According  to  Duke  Power,  copies  of 
this  filing  were  mailed  to  Mr.  Steve  D. 
Reeves,  Jr.,  Manager,  Commissioners  of 
Public  Works,  P.O.  Box  549.  Greenwood. 
SC  29648  and  the  S.  C  Public  Service 
Commission. 

Comment  date:  January  23. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  the  notice. 

14.  Indiana-Kentucky  Electric  Coip. 

[Docket  No.  EC82-7-000] 
January  B.  1992. 

Take  notice  that  on  January  2. 1992. 
Indiana-Kentucky  Electric  Corporation 
("DCEC")  filed  an  application  for  an 
order  under  section  203  of  the  Federal 
Power  Act  authorizing  IKEC  to  lease 
certain  facilities  to  Louisinlle  Gas  and 
Electric  Company  ("Louisville").  The 
facilities  that  IKEC  would  lease  to 
Louisville  consist  of  a  portion  of  a  bus, 
along  with  associated  hardware,  located 
in  the  switchyard  of  IKEC's  Chfty  Creek 
Plant.  The  proposed  lease  would  be  on 
the  terms  set  forth  in  a  lease  Agreement 
dated  December  30. 1991  between  IKEC 
and  Louisville. 

IKEC  submitted  with,  and  in  support 
of,  the  application  the  information  that 
part  33  of  the  Commission's  regulations 
requires. 

Comment  date:  January  27, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  the  notice. 

15.  Duka  Power  Ca 

[Docket  No.  ER92-252-000) 
Januray  9, 1992. 

Take  notice  that  Duke  Power 
Company  (Duke  Power)  tendered  for 
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filing  on  December  30, 1991,  a 
supplement  ot  the  Company's  Electric 
Power  Contract  with  the  City  of  Seneca- 
Seneca  Light  and  Water,  Seneca,  SC. 
Duke  Power  states  that  this  contract  is 
on  file  with  the  Commission  and  has 
been  designated  Duke  Power  Company 
Rate  Schedule  FERC  No.  10. 

Duke  Power  further  states  that  the 
Company's  contract  supplement,  made 
at  the  request  of  the  customer  and  with 
agreement  obtained  from  the  customer, 
provides  for  reduced  contract  capacity 
as  follows:  Delivery  Point  No.  1  with  a 
contracted  demand  of  14,000  kW. 

Duke  Power  indicates  that  this 
supplement  also  includes  an  estimate  of 
sales  and  revenue  lot  twelve  months 
immediately  succeding  the  effective 
date.  Duke  Power  proposes  an  effective 
date  of  May  22, 1991. 

According  to  Duke  Power,  copies  of 
this  filing  were  mailed  to  Mr.  Tommy  D. 
Grant,  Director  of  Utilities,  Seneca  Light 
and  Water  Plant,  Seneca,  SC  29679:  and 
the  S.C,  Public  Service  Commission. 

Comment  date:  January  23, 199Z  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

16.  Ultrapower-Malaga  Fremo 

[Docket  No.  QF88-372-003] 
January  8, 1992. 

On  January  3, 1991,  Ultrapower- 
Malaga  Fresno  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 

The  amendment  clarifies  the 
ownership  structure  of  the  small  power 
production  facility. 

Comment  date:  January  22, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Public  Service  Company  of  New 
Mexico 

pSocket  No.  ER92-260-O00] 
January  10, 1992. 

Take  notice  that  on  January  6, 1992, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  an 
Interconnection  (including  associated 
Service  Schedules  C,  E  and  F)  between 
PNM  and  the  City  of  Anaheim, 
California  (Anaheim).  The 
Interconnection  Agreement  is  entered 
into  in  connection  with  the  proposed 
purchase  by  Anaheim  from  PNM  of  an 
interest  in  Unit  4  of  the  San  Juan 
Generating  Station.  It  provides  for  the 
indirect  interconnection  of  PNM's  and 
Anaheim's  electric 'Systems,  for  the 
exchange  of  power  and  energy  between 
the  Parties'  systems  and  for  the 
transmission  of  Anaheim's  power  and 
energy  associated  with  its  purchase  of 
ihe  interest  in  San  Juan  Unit  4. 


PNM  requests  as  effective  date  of 
May  28, 1992  and  any  required  waiver  of 
applicable  notice  requirements. 

Copies  of  the  filing  have  been  served 
upon  Anaheim  and  the  New  Mexico 
Public  Service  Commission. 

Comment  date:  January  24, 1992,  in  . 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1&  Felton  J.  Capel 

[Docket  No.  ID-2859-O0OJ 
January  10, 1992. 

Take  notice  that  on  December  23, 
1991,  Felton  J.  Capel  (Applicant) 
tendered  for  filing  an  application  under 
section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 
Director— Carolina  Power  &  Light 

Company 
Director — Wachovia  Corporation  of 

North  Carolina 
Director — Wachovia  Bank  of  North 

Carolina,  National  Association 

Comment  date:  January  28, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  * 

19.  Estelle  C.  Lee 

[Docket  No.  ID-266(MX)0]      . 
January  la  1992. 

Take  notice  that  on  December  23, 
1991,  Estelle  C.  Lee  (Applicant)  tendered 
for  filing  an  application  under  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 
Director— Carolina  Power  &  Light 

Company 
Director — Wachovia  Corporation  of 

North  Carolina 
Director — ^Wachovia  Bank  of  North 

Carolina,  National  Association 

Comment  date:  January  28. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Canal  Electric  Co. 

[Docket  No.  ER92-256-O0OJ 
January  10, 1992. 

Take  notice  that  on  December  31. 1991 
Canal  Electric  Company  (Canal) 
tendered  for  filing,  pursuant  to  S  35.13  of 
the  Commission's  regulations,  certain 
revisions  to  a  Power  Contract,  as 
amended,  by  and  between  itself  and 
Cambridge  Electric  Light  Company 
(Cambridge)  and  Commonwealth 
Electric  Company  (Commonwealth) 
which  revise  section  4(bj(xvi) 
Decommissioning  Expense.  Said 
revisions  are  in  accordance  with  a 
Partial  Offer  of  Settlement  approved  by 
the  Commission  on  November  13, 1991 
and  are  filed  herewith  in  the  Fourth 
Amendment  to  the  Power  Contract, 
dated  December  19, 1991. 


Canal  further  stales  that  copies  of  the 
tendered  filing  have  been  served  upon 
the  Massachusetts  Department  of  Public 
Utilities,  the  Municipal  Light 
Department  of  the  Town  of  Belmont  and 
the  Massachusetts  Attorney  General. 

Comment  date:  January  24. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Madison  Gas  ft  Electric  Co.      ' 

[Docket  No.  ER92-131-000] 
January  10, 1992. 

Take  notice  that  December  20, 1991, 
Madison  Gas  &  Electric  Company 
(Madison)  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  January  24, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Duke  Power  Ca 

[Docket  No.  ER92-251-000) 
January  10, 1992. 

Take  notice  that  Duke  Power 
Company  (Duke  Power)  tendered  for 
filing  on  December  30. 1991,  a 
supplement  to  the  Company's  Electric 
Power  Contract  with  the  Town  of  Due 
West,  SC.  Duke  Power  states  that  this 
contract  is  on  file  with  the  Commission 
and  has  been  designated  Duke  Power 
Company  Rate  Schedule  FERC  No.  10. 

Didce  Power  further  states  that  the 
Company's  contract  supplement,  made 
at  the  request  of  the  customer  and  with 
agreement  obtained  from  the  customer, 
provides  for  increased  capacity  as 
follows:  Delivery  Point  No.  1  with  a 
contracted  demand  of  2,600  kW. 

Duke  Power  indicates  that  this 
supplement  also  includes  an  estimate  of 
sales  and  revenue  for  twelve  months 
immediately  succeeding  the  effective 
date.  Duke  Power  proposes  an  effective 
date  of  October  23, 1991. 

According  to  Duke  Power,  copies  of 
this  filing  were  mailed  to  Mr.  John  A. 
Simpson,  Mayor.  Town  of  Due  West. 
Due  West,  SC  29639  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  January  24. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Canal  Electric  Co.       ' 
[Docket  No.  ER90-245-000) 
January  10, 1992. 

Take  notice  that  on  December  6, 1991, 
Canal  Electric  Company  (Canal) 
submitted  for  filing  a  third  amendment 
to  the  Seabrook  Power  Contract  and  a 
compose  conformed  copy  of  the 
Seabrook  Power  Contract.  Such 
amendment  has  been  executed  pursuant 
to  the  Commission's  letter  order  dated 
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November  13, 1991  approving  an  Offer 
of  Settlement  between  Canal  and  the 
Town  of  Belmont.  Canal  is  complying 
with  said  letter  order  by  revising  the 
Seabrook  Power  Contract  to  conform  to 
the  language  approved  in  the  Offer  of 
Settlement. 

Copies  of  the  tendered  flling  have 
been  served  by  Canal  upon  the 
Commission's  staff,  the  Massachusetts 
Attorney  General,  the  Town  of  Belmont 
and  the  Department  of  Public  Utilities. 

Comment  date:  January  21, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Western  Systems  Power  Pool 

[Docket  No.  ER91-19&-O03] 
January  10. 1992. 

.  Take  notice  that  on  January  6, 1992, 
Western  Systems  Power  Pool  tendered 
for  filing  its  compliance  filing  in 
compliance  with  the  Commission's  order 
issued  June  27, 1991. 

Comment  date:  January  24, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Cogentrix  Eastern  Carolina  Coip. 

[Docket  No.  QF83-27B-005] 
January  10, 1992. 

On  December  26, 1991,  Cogentrix 
Eastern  Carolina  Corporation 
(Applicant],  of  9405  Arrowpoint 
Boulevard,  Charlotte,  North  Carolina 
28273-8110,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commissions'  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  in  Lumberton,  North 
Carolina.  The  facility  consists  of  two 
stoker-type  boilers  and  an  extraction/ 
condensing  steam  turbine  generator. 
Thermal  energy  recovered  from  the 
facility  is  sold  to  West  Point  PeppeiteU 
textile  plant  for  process  use.  The 
primary  energy  source  is  coal.  The 
maximum  net  electric  power  production 
capacity  of  the  facility  is  approximately 
31.7  NifW.  Commercial  operation  of  the 
facility  commenced  in  the  first  quarter 
of  1986. 

The  certification  of  the  facility  was 
originally  issued  on  December  9, 1983 
[25  FERC  H  62,335  (1983)]  and  a 
recertification  was  issued  on  December 
11. 1985  [33  FERC  ^  62,347  (1985)].  The 
instant  recertification  is  requested  by 
the  Applicant  to  refiect  the  termination 
of  the  sale/leaseback  arrangement  and 
related  change  in  the  ownership  of  the 
facility.  All  other  facility  characteristics 
remain  unchanged  as  described  in  the 
previous  recertification. 


Comment  date:  February  20, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Grayling  Generating  Station  Limited 
Fartneiship 

[Docket  No.  QF87-277-003] 
January  10, 1992. 

On  December  19. 1991.  Grayling 
Generating  Station  Limited  Partnership 
(Applicant),  c/o  CMS  Generation 
Grayling  Company,  330  Town  Center 
Drive,  Suite  1000,  Dearborn,  Michigan 
48126,  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  the  Township  of 
Grayling,  Crawford  County,  Michigan. 
The  facility  will  consist  of  a  stoker-type 
boiler  and  a  steam  turbine  generator. 
The  primary  enei^gy  source  will  be 
biomass  in  the  form  of  wood  and  wood 
waste.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  approximately  34  MW.  Installation 
was  scheduled  to  begin  in  October.  1990. 

The  certification  of  the  facility  was 
originally  issued  on  July  17, 1987  [40 
FERC  1  62,042  (1987)]  and  a 
recertification  was  issued  on  February 
26, 1990  [50  FERC  1 62.117  (1990)].  The 
instant  recertification  is  requested  by 
the  Applicant  to  reflect  changes  in  the 
partnership  agreement  of  the  Applicant 
which  affect  the  "stream  of  benefits"  of 
the  respective  partners.  All  other  facility 
characteristics  remain  unchanged  as 
described  in  the  previous  recertification. 

Comment  date:  February  20. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  The  Toledo  Edison  Co. 

[Docket  No.  ER92-24»-000] 
January  9, 1992. 

Take  notice  that  on  December  26. 
1991,  The  Toledo  Edison  Company 
('Toledo  Edison")  tendered  for  filing  a 
Resale  Service  Rate  Agreement  effective 
as  of  January  1, 1992  between  Toledo 
Edison  and  Southeastern  Michigan 
Rural  Electric  Cooperative 
("Southeastern  Michigan"). 

Toledo  Edison  states  that 
Southeastern  Michigan  presently 
purchases  firm  power  under  its  FERC 
Electric  Tariff  No.  32  which  terminates 
under  its  own  provisions  on  December 
31, 1991.  Under  the  Resale  Service  Rate 
Agreement,  Toledo  Edison  will  continue 
to  sell  to  Southeastern  Michigan  all  of 
the  power  and  energy  needed  by 


Southeastern  Michigan  to  serve  its 
requirements. 

Toledo  Edison  states  that  the  rate  set 
forth  in  the  Resale  Service  Rate 
Agreement  is  a  negotiated  rate  betwen 
Toledo  Edison  and  Southeastern 
Michigan.  The  charges  imder  the  Resale 
Service  Rate  Agreement  reflect  a 
monthly  minimum  bill  of  700  KVA  in  the 
first  two  years  of  the  Agreement.  Toledo 
Edison  states  that  the  Resale  Service 
Rate  Agreement  will  help  Southeastern 
Michigan  become  competitive  in  its 
source  of  power. 

Toledo  Edison  has  requested  waiver 
of  certain  provisions  of  the 
Commission's  regulations  in  order  to 
permit  the  Resale  Service  Rate 
Agreement  without  suspension  or 
modification  to  be  made  effective  on 
January  1, 1992. 

Comment  date:  January  23, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Ultrapowei^Rocklin 

[Docket  No.  QF8fr-373-003] 
January  8, 1992. 

On  January  3. 1991,  Ultrapower- 
Rocklin  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 

The  amendment  clarifies  the 
ownership  structure  of  the  small  power 
production  facility. 

Comment  date:  January  22, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Adantic  Qty  Electric  Co. 

[Docket  No.  ER91-335-001J 
January  a  1992. 

Take  notice  that  on  January  3, 1992, 
Atlantic  City  Electric  Company  tendered 
for  filing  its  refund  compliance  report  in 
the  above-referenced  docket. 

Comment  date:  January  22, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Entergy  Services,  Inc. 

[Docket  No.  ER92-225-0a0] 
January  8, 1992. 

Take  notice  that  Entergy  Services,  Inc. 
(ESI),  as  agent  for  Arkansas  Power  & 
Light  Company  (AP&L),  Louisiana  Power 
&  Light  Company  (LP&L),  Mississippi 
Power  &  Light  Company  (MP&L),  and 
New  Orleans  Public  Service  Inc. 
(NOPSI),  on  December  16, 1991  tendered 
for  filing  a  contract  for  Purchases  of 
Economic  Energy  with  Jacksonville 
Electric  Authority  (JEA). 

ESI  requests  an  effective  date  of 
November  19, 1991  for  the  contract  for 
Purchasing  of  Economic  Energy.  ESI 
requests  waiver  of  the  Commission's 
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notice  requirements  under  §  35.11  of  the 

Conunission's  regulations. 

Comment  date:  January  22, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice- 
Si.  Newport  Electric  Cotp. 
(Docket  No.  ER91-3O1-000] 
January  8, 1992. 

Take  notice  that  on  December  31. 
1991.  Montaup  Electric  Company 
("Montaup")  filed  a  correction  to  its 
original  filing  in  this  docket  to  its  M-11. 
M-12  and  M-13  fuel  adjustment  clauses 
incorporating  the  allocation  method 
required  by  the  Staff  effective  as  of  May 
1. 1990.  Montaup  requests  that  the  single 
set  of  fuel  clause  rexisions  tendered 
with  the  original  filing  be  disregarded 
and  that  the  three  sets  of  enclosed  rate 
schedules  be  made  effective  for  the  M- 
11,  M-12  and  M-13  effective  periods 
beginning  May  1. 1990,  August  19. 1990 
and  May  7. 1991.  respectively. 

Comment  date:  January  22, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Alabama  Power  Ca 

(Docket  No.  ER92-257-O0O] 
January  8, 1992.  ' 

Take  notice  that  on  December  31, 
1991,  Alabama  Power  Company 
tendered  for  filing  proposed  changes  to 
the  Billing  and  Payment  provision  of  its 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  pertaining  to  full-requirements 
cooperative  customers.  The  effect  of  this 
change  is  to  make  reference  to  the 
applicable  agreement  between  Alabama 
Power  Company  and  the  Southeastern 
Power  Administration  for  purposes  of 
determining  the  customers'  proper 
amount  of  capacity  from  SEPA.  The 
Company  has  requested  an  effective 
date  of  February  1, 1992.  Copies  of  the 
filing  were  served  upon  the  affected 
cooperative  customers,  the  Alabama 
Public  Service  Commission  and  the 
Southeastern  Power  Administration. 

Comment  date:  January  22, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.       I 

33.  Niafara  Mohawk  Power  Corp*    • 

(Docket  No.  ER92-184-<X»]         . 

January  8, 1982.  ' 

Take  notice  that  on  December  24, 
1991,  Niagara  Mohawk  Power 
Corporation  C^Niagara  Mobawk~), 
tendered  for  fiUng  an  amendment  to  its 
filing  (bted  November  4. 19B1  regarding 
a  proposed  dtange  to  Niagara  Mohawk 
Rate  Schcdsie  Na  17B.  an  ayeement 
between  Niatara  Mohawk  and  Lake 
View.  be.  fXakc  ViewT). 


Comment  date:  January  22. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Northern  States  Power  Co. 
(Minnesota) 

(Docket  No.  ER92-228-O00J 

January  8. 1992. 

Take  notice  that  on  December  16, 
1991,  Northern  States  Power  Company 
(Minnesota]  and  Northern  States  Power 
Company  (Wisconsin)  jointly  tendered 
for  filing  revised  Exhibits  VII,  VIII  and 
IX  to  the  Agreement  to  Coordinate 
Planning  and  Operations  and 
Interchange  Power  and  Energy  Between 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin). 

Exhibit  Vn  sets  forth  the  specification 
of  the  rate  of  return  on  common  equity 
to  determine  the  overall  cost  of  capital. 
The  return  on  conmion  equity  for 
calendar  year  1992  is  the  FERC  generic 
rate  of  return  effective  November  1, 
1991.  A  statement  of  the  impact  of  the 
return  on  common  equity  on  each 
Company  has  been  filed. 

Exhibit  Vm  sets  forth  the 
specification  of  average  monthly 
coincident  peak  demands  for  calendar 
year  1992  for  each  of  the  Companies.  A 
statement  of  the  impacts  of  these 
coincident  peak  demands  on  each 
Company  has  been  filed.  These 
coincident  peak  demands  were 
determined  upon  three  year  data 
consisting  of  18  months  actual  and  18 
months  projected.  The  change  from  the 
use  of  the  average  of  the  12  monthly 
peak  demand  allocation  method  to  the 
use  of  the  36  months  was  approved  in 
Docket  No.  ER87-279-000. 

&dubit  DC  sets  forth  a  specification  of 
depreciation  rates  certified  by  the 
Minnesota  Public  Utilities  Commission 
and  the  Wisconsin  Public  Service 
Commission  for  NSP  (Minnesota)  and 
NSP  (Wisconsin).  A  statement  of  the 
impact  of  the  depreciation  rates  of  each 
company  has  been  filed. 

The  NSP  Companies  request  an 
effective  date  of  January  1. 1992.  for  this 
filing.  Copies  of  the  filiii^  letter  and 
revised  ExhibiU  VU,  Vm  and  DC  have 
been  served  upon  the  wholesale  and 
wheeling  customers  of  the  Companies. 
Copies  of  the  fUing  have  been  mailed  to 
the  State  Commissions  of  Michigan, 
Minnesota,  North  Dakota.  South  Dakota 
and  Wisconsin. 

Comment  date:  January  22, 1982,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Pwgiapha 

E  Any  pcraoB  desking  to  be  heard  or 
to  protest  said  filing  dumld  file  a  motioa 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  (Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CasheD. 


Secretary. 

(PR  Doc.  92-1389  Filed  1-17-82;  8:45  am] 

BiuJNO  cooe  um-^i-m 


[Project  No*.  2422-004.  et  al.] 

Hydroeltctric  AppNcatioiw  (Jpmes 
Rhrer-N«w  Hampthir*  Eloctric,  Inc.,  at 
•L);  Notic*  of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  Uie  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  application:  New  Major 
License. 

b.  Project  No.:  2t22r«A. 

c  Date  filed:  OdahetU.  1901. 

d.  Applicant:  James  River-New 
Hampshire  Electric  Inc. 

e.  Name  of  project  Sawmill  Project 

f.  Locoitjoa- On  the  Androscogghi 
River,  Cooa  County.  New  Ham^diire. 

g.  Filed  punuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  contact  Mr.  George  W. 
Hill,  James  River-New  Hampshira 
Electric  Inc.  KO  Main  Street  Berlin,  NH 
03570-2489.  (603)  752-4000. 

i.  FERC  contact  Mary  Golato  (202) 
219-2804. 

}.  Deadline  date:  Mardi  3. 1992. 

k.  Statut  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  E. 

1.  Description  of  project  Hie 
propoaed  project's  jirindpal  features 
consist  of  the  fd&oiting:  (1)  an  existing 
720-foot-long  dan:  (2)  an  existing 
impoundment  with  a  surface  area  of 
about  72J  acres.  ■  storage  capacity  of 
about  020  acre-CBet  and  a  ncmnal  pool 
elevation  of  1.0M J  feet  mean  sea  levd 
(msQ:  {SI  an  ndsting  powerhouse 
equipped  win  iouf  tuibino'  generatora 
bav^  a  lolri  rated  oapodtr  flf  3474 
kilowatts:  (4)  an  existing  t^racc 
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channel;  (5)  an  existing  transmission 
line  of  about  1,800  feet  long;  and  (6) 
appurtenant  facilities.  The  owner  of  the 
dam  is  the  James  River-New  Hampshire 
Electric  Company. 

The  applicant  is  not  proposing  any 
changes  to  the  existing  project  worics  as 
licensed.  The  applicant  estimates  the 
average  annual  generation  would  be 
17.85  gigawatthours  and  owns  all 
existing  project  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Sections  14  and  15  of  ttie  Federal  Power 
Act.  Based  on  the  license  expiration  of 
December  31, 1993,  the  applicant's 
estimated  net  investment  in  the  project 
would  amount  to  $2,158,000.00. 

m.  Purpose  of  project:  All  project 
energy  generated  would  be  utiliied  by 
the  applicant  for  sale  to  its  customers. 

n.  Thia  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
E. 

o.  Available  locations  of  application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  cmd  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  room  3104, 
Washington,  DC  20426.  or  by  calling 
(202)  219-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  Mr. 
George  W.  Hill,  James  River-New 
Hampshire  Electric,  Inc.,  650  Main 
Street  Berlin,  NH  03570-2489,  (603)  752- 
4600. 

2a.  Type  of  filing:  Report  on  Barrier 
Net  Effectiveness  and  nan  for 
Mitigation  of  Fish  Mortality. 

b.  Project  No:  2680-017  &  -018. 

c.  Date  filed:  December  26, 1991. 

d.  Licensee:  Consumers  Power  Co. 
and  Detroit  Edison  Co. 

e.  Name  of  project:  Ludington  Pumped 
Storage  Project. 

f.  location:  The  eastern  shore  of  Lake 
Michigan  in  the  City  of  Ludington, 
Mason  County,  Michigan. 

g.  Filed  pursuant  to:  FERC  Order 
Requiring  the  Installation  and 
Monitoring  of  Temporary  Barrier  Nets, 
issued  September  30, 1988. 

h.  Licensee  contact  Mr.  William  M. 
Lange,  Assistant  General  Counsel, 
Consumers  Power  Corp.,  1016 16th 
Street  NW..  Washington.  DC  20036, 
(2d2)  376-1759. 

i.  FEIU:  contact  Dr.  John  M.  Mudre, 
(202)  21»-1206. 

j.  Comment  date:  February  26, 1992. 

k.  Description  of  filing:  Consumers 
Power  Company  and  Detroit  Edison 
Company  filed  this  report  on  the 
effectiveness  of  a  barrier  net  for 
reducing  entrainment  mortality  of  fishes 
at  the  Ludington  Pumped  Storage 
Project.  This  report  describes  the 


effectiveness  of  the  net  during  1991,  the 
third  year  of  a  three-year  study  aimed  at 
optimizing  and  documenting  the 
performance  of  the  barrier  net  in 
excluding  fishes  from  the  vicinity  of  the 
project  intakes. 

llie  filing  also  contains  the  licensees' 
updated  recommendations  for 
permanent  mitigative  measures  at  the 
project  The  licensee  previously  filed  (on 
February  1, 1989]  mitigation 
recommendations  pursuant  to  the  FERC 
Order  Modifying  a  Mitigative  Plan  for 
Turbine  Mortality,  issued  August  11, 
1987.  The  reconunendations  contained  in 
the  instant  filing  are  based  on 
information  gained  from  the  three-year 
study  of  net  effectiveness  and  constitute 
the  licensees'  current  plan  for  mitigation 
of  fish  losses  at  the  project 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C 
andD2. 

3a.  Type  of  application:  Surrender  of 
License. 

b.  Project  No.:  9920-009. 

c.  Date  filed:  November  12, 1991. 

d.  Applicant-  The  Village  of  St 
Johns  ville. 

e.  Name  of  project  Scudder  Falls. 

f.  Location:  On  Zimmerman  Creek  in 
Mongomery  County,  New  York. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 

h.  Applicant  contact  Brian  R.  Haak, 
16  Washington  Street  St  Johnsville,  NY 
13452,  (518)  568-2221. 

i.  FERC  contact  Charles  T.  Raabe 
(202)  219-2611. 

L  Comment  date:  February  27, 1992. 
Description  of  project  The 
proposed  project  would  have  consisted 
of:  (1)  a  1-foot-high  diversion  structure 
across  ^4  of  Zimmerman  Creek,  30  feet 
from  the  edge  of  the  top  of  a  ledge  rock 
falls;  (2)  a  300-foot-long,  30-inch- 
diameter  steel  penstock;  (3)  a  12-foot  by 
12-foot  masonry  powerhouse  housing 
one  semi-axial  flow  turbine  with  a  150- 
kW  generator,  and  located  160  feet  from 
the  base  of  the  falls:  (4)  the  0.48-kV 
generator  leads;  (5)  the  0.48/l3.2-kV 
transformer;  (6)  the  1,320-foot-long,  13.2- 
kV  transmission  line;  and  (7) 
appurtenant  facilities. 

Licensee  states  that  it  has  determined 
to  abandon  this  project  due  to  its 
financial  feasibility,  llie  license  was 
issued  November  27, 1987,  and  would 
have  expired  October  31, 2027.  License 
states  that  no  construction  has  occurred 
and  the  proposed  site  remains  unaltered. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C  and 
D2. 

4a.  Type  of  application:  Preliminary 
permit 

b.  Project  No.:  11092-000. 

c.  Date  filed:  February  21, 1991. 


d.  Applicant  Sacramento  Municipal 
Utility  District 

e.  Name  of  project  Upper  American 
River  Project  Expansion. 

f.  Location:  On  South  Fork  American 
River.  Silver  Fork  American  River,  and 
Silver  Creek,  a  tributary  of  the  South 
Fork  American  Riven  in  El  Dorado 
County,  California.  Sections  33  &  34, 
T12N,  R14E;  Sections  1,  2, 3. 10  &  11, 
TllN,  R14E;  Sections  3. 4. 17,  21. 22,  & 
24-28.  TIO  ft  UN,  R16E;  Section  9, 10, 
15-18, 22-24.  TllN.  Rl5  ft  16E;  Sections 
19  ft  30,  TllN,  R12E. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact  Mr.  S.  David 
Freeman,  Sacramento  Municipal 
District  6201  S  Street  P.O.  Box  15830, 
Sacramento,  CA  95819,  (916)  452-3211. 

i.  FERC  contact  Mr.  Surender  M. 
Yepuri,  P.E,  (202)  219-2847. 

).  Comment  date:  March  5, 1992. 

k.  Competing  application:  Project  No. 
11017-000,  filed  October  3. 1991. 

1.  Description  of  project  The  proposed 
multipurpose  project  consisting  of  the 
four  interrelated  components,  would 
collectively  enhance  apphcants's 
licensed  Upper  American  River  Project 
No.  2101 — expand  the  water  supply, 
operational  flexibility,  power  regulation 
capabilities,  and  load  following 
capabilities. 

(i)  Jones  Fork  Pump-Back  Facility — 
This  component  of  the  proposed  project 
would  use  applicant's  existing  Union 
Valley  dam  and  reservoir  and  Ice  House 
dam  and  reservoir  and  would  consist  of: 
(1)  a  new  Lower  Ice  House  dam  and 
reservoin  (2)  a  18,507-foot-long  water 
conductor  system;  (3)  an  underground 
powerhouse  containing  three 
generating/pumping  units  with  a  total 
rated  capacity  of  400  MW;  (4)  a  20,000- 
foot-long,  230-kV  transmission  line 
connecting  to  the  applicant's  existing 
line;  and  (5)  appurtenant  structiu«s. 

(ii)  Lower  Ice  House  Reservoir 
Addition — ^This  component  of  the 
proposed  project  an  alternate  to  the 
existing  Ice  House  dam  and  reservoir, 
would  consist  of:  (1)  a  270-foot-high 
concrete-faced  rockfiU  main  dam,  with  a 
crest  elevation  of  5,460  feet  msl;  (2)  a  60- 
foot-high  saddle  dam.  with  a  crest 
elevation  of  5,460  feet  msl;  (3)  a  spillway 
section  with  two  65-foot-wide,  10-foot- 
high  radial  gates;  (4)  a  221,200  acre-foot 
reservoir  at  elevation  5,450  feet  msl;  and 
(5)  appurtenant  structures. 

(iii)  South  Fork  Diversion — ^This 
component  of  the  proposed  project, 
diverting  water  from  the  South  Fork  of 
American  River  and  the  Silver  Fork  of 
South  Fork  American  River  and  their 
tributaries  and  conveying  it  into  the  Ice 
House  Reservoir,  woidd  consist  of:  (1)  a 
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80-foot-high  dam  (Sherman  Diversion) 
on  Silver  Fork  with  a  crest  elevation  of 
5,580  feet  msl;  (2)  a  9-foot-diameter.  2.5- 
mile  long  pipeline  conveying  water  from 
the  Sherman  Diversion  to  Fomi 
Diversion;  (3)  a  13.5-foot-diameter,  5.3- 
mile-long  tunnel  (Fomi  Tunnel)  (4)  a  60- 
foot-high  concrete  dam  (Fomi  Diversion) 
on  South  Fork  American  River  with  a 
crest  elevation  of  5,555  feet  msl;  and  (5) 
appurtenant  structures. 

(iv)  Iowa  Hill  Pumped  Storage 
Facility— This  component  of  the 
proposed  project  would  use  the  existing 
Slab  Creek  dam  and  reservoir  and 
would  consist  of:  (1)  an  earthfill  ring 
dam.  with  spillway:  (2)  a  4,200-foot-long 
water  conductor  system;  (3)  an 
underground  powerhouse  containing 
three  generator/motor  units  with  a  total 
rated  capacity  of  400  MW;  (4)  a  7.000- 
foot-long,  230-kV  transmission  line 
connecting  to  the  applicant's  existing 
line;  and  (5)  appurtenant  structures. 

The  applicant  estimates  an  increase  in 
the  average  annual  generation  from  the 
)ones  Fork  Pump-Back  Facility  and/or 
the  Iowa  Hill  Pumped  Storage  Facility  of 
520  GWh,  and  the  cost  of  the  work  to  be 
performed  under  the  permit  to  be 
$5.G0a000. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  AlO, 
B.  C,  and  D2. 

5a.  Type  of  application:  Preliminary 
permit 

b.  Project  No.:  11205-O00. 

c  Date  filed:  November  19, 1991. 

d.  Applicant-  Century  EnergJ-  Corp. 

e.  Name  of  project-  David  D.  Terry 
Lock  and  Dam. 

f.  Location:  On  the  Arkansas  River, 
near  Little  Rock,  Pulaski  County, 
Arkansas. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact  Mr.  Gene  N. 
Washburn,  406  West  South  Street, 
Benton.  Arkansas  72015.  (501)  77S-0786. 

i.  FERC  contact-  Michael  Dees  (202) 
219-2807. 

j.  Comment  date:  February  28, 1992. 

k.  Description  of  project  The 
proposed  project  would  utilize  the 
existing  Corps  of  Engineers'  David  D. 
Terry  Lock  and  Dam  and  reservoir  and 
would  consist  of:  (1)  an  approach 
channel;  (2)  a  proposed  powerhouse  240 
feet  by  154  feet  housing  hydropower 
units  with  a  total  capacity  of  33.4  MW; 
(3)  a  proposed  tailrace  (4)  a  proposed 
115-kV  transmission  line  three  miles 
long;  and  (5)  appurtenant  facilities.  The 
estimated  annual  energy  production  is 
155  GWh.  Project  power  would  be  sold 
to  Arkansas  Power  and  Light  Company. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $1,030,000. 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

6a.  Type  of  application:  Pnhminaiy 
permit. 

b.  Project  No.:  11206-000. 

c.  Date  filed:  November  19, 1991. 

d.  Applicant-  Centiu^r  Energy  Corp. 

e.  Name  of  project  Lock  and  Dam  No. 
5. 

f.  Location:  On  the  Arkansas  River, 
near  Pine  Bluff,  Jefferson  County, 
Arkansas. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  18  U.S.C.  791(a)-825(r). 

h.  Applicant  contact  Mr.  Gene  N. 
Washburn,  406  West  South  Street 
Benton.  Arkansas  72015,  (501)  778-0788. 

i.  FERC  contact  Michael  Dees  (202) 
219-2807. 

j.  Comment  date:  Febmary  24, 1992. 

k.  Description  of  project:  The 
proposed  project  would  utilize  the 
existing  Corps  of  Engineers'  Lock  and 
Dam  No.  5  and  reservoir  and  would 
consist  of:  (1)  an  approach  channel;  (2)  a 
proposed  powerhouse  234  feet  by  147 
feet  housing  hydropower  units  with  a 
total  capacity  of  33.4  MW;  (3)  a 
proposed  tailrace  (4)  a  proposed  115-kV 
transmission  line  five  miles  long;  and  (5) 
appurtenant  facilities.  The  estimated 
annual  energy  production  is  123  GWh. 
Project  power  would  be  sold  to 
Arkansas  Power  and  Light  Company. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $1,030,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B,  C.  and  D2. 

7a.  Type  of  application:  Preliminary 
permit. 

b.  Project  No.:  11207-000. 

c.  Date  filed:  November  19. 1991. 

d.  Applicant:  Century  Energy  Corp. 

e.  Name  of  project-  Emmet  Sanders. 

f.  Location:  Four  miles  east  of  Pine 
Bluff,  Arkansas,  at  mile  66.0  of  the 
McClellan-Kerr  Arkansas  River 
Navigation  System,  Jefferson  County. 
Arkansas. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  contact:  Mr.  Gene  N. 
Washburn,  Century  Energy  Corp..  406 
West  South  Street,  Benton,  AR  72015, 
(501)  778-0786. 

i.  FERC  contact  Mary  Golato  (dt) 
(202)  219-2804. 

j.  Comment  date:  February  24, 1992. 

k.  Description  of  projects:  The 
proposed  project  would  utiUze  the 
existing  U.S.  Corps  of  Engineers  dam 
and  would  consist  of:  (1)  an  existing 
approach  channel;  (2)  a  proposed 
powerhouse  containing  four  bulb-type 
units  with  an  installed  capacity  of  26,800 
kilowatts;  (3)  a  proposed  tailrace;  (4)  a 


proposed  5-mile-long  transmission  line: 
and  (5)  appurtenant  facilities.  The 
proposed  project  would  have  an  average 
annual  generation  of  123,000,000 
kilowatthours.  The  applicant  estimates 
that  the  cost  of  the  studies  under  permit 
would  be  $1,030,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A7. 
A9.  AlO.  B,  C.  &  02. 

8a.  Type  of  application:  Preliminary 
permit. 

b.  Project  No.:  11211-000. 

c.  Date  filed  November  29. 1991. 

d.  Applicant-  Logway  Land  Corp. 

e.  Name  of  project:  ].].  Rogers. 

f.  Location:  On  the  West  Branch  of 
the  AuSable  River  in  the  Town  of  Jay. 
Essex  County,  New  York. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(aH25(r). 

h.  Applicant  contact-  Rodney  Estes. 
Green  Street  Au  Sable  Forks.  NY  12912. 
(518)  647-5889. 

i.  FERC  contact-  Charles  Raabe  tag 
(202)  21»-2811. 

j.  Comment  date:  March  4, 1992. 

k.  Description  of  projects:  The 
proposed  project  would  consist  of:  (1)  an 
existing  40-foot-high.  180-foot-long 
concrete  dam  having  a  100-foot-long 
Ogee-type  spillway  section  and  having 
intake  structures  at  each  abutment;  (2)  a 
reservoir  having  an  &-acre  surface  area 
and  a  56-acre-foot  storage  capacity  at 
spillway  crest  elevation  660;  (3)  a 
reconditioned  intake  structure  at  the 
south  abutment  (4)  a  new  concrete 
powerhouse  containing  a  generating  unit 
having  an  installed  capacity  of  100-kW 
operated  at  a  30-foot  head;  (5)  a  tailrace 
at  the  toe  of  the  dam;  (6)  a  4.500-foot- 
long,  13.8-kV  transmission  line;  and  (7) 
appurtenant  facilities. 

"The  applicant  estimates  that  the 
average  annual  generation  would  be 
3,500,000  kWh  and  that  the  cost  of  the 
studies  under  the  permit  would  be 
$20,500.  Project  energy  would  be  sold  to 
Niagara  Mohawk  Power  Corporation. 
The  existing  dam  is  owned  by  the 
Applicant. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A7,  A5, 
A9,  AlO,  B,  C,  and  D2. 

9a.  Type  of  Application:  PrelimJnary 
permit. 

b.  Project  No.:  11215-000. 

5.  Date  filed:  December  2. 1991.   . 

d.  Applicant:  Hydropower.  Inc. 

e.  Name  of  project:  Lake  Ndckamixon 
Hydro  Project 

f.  Location:  On  the  Tohickon  Creek  in 
Bucks  County.  Peiuuylvania. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-a25(r). 
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h.  Applicant  contact-  Mr.  Mark 
Labant.  Hydropower,  Inc.  100  Apache 
Drive,  bidiuaa.  PA  1S701,  (412)  46S-<r37. 

i.  FERC  contact  Maiy  Golato  (dt) 
(202)219-2804. 

tCoaanent  date:  Febniary  28, 1982. 
.  Description  of  project  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  an  existing  dam 
1.511  feet  long  and  112  feet  high:  (2)  an 
existiDg  reservoir  that  has  a  surface 
area  of  1.450  acres,  and  impounds  40,000 
acre-feet  of  water  at  a  pool  elevation  of 
395  feet  mean  sea  level:  (3)  an  existing  6- 
foot-diameter  penstock;  (4)  a  proposed 
reinforced,  concrete  poweriioiise 
consisting  of  a  turbine-generating  unit 
rated  at  tSOO  kilowatts:  (5)  existing 
transmission  lines  running 
approximately  350  feet  long:  and  (6) 
appurtenant  facilities.  The  dam  is 
owned  by  the  Commonwealth  of 
Pennsylvania.  The  average  annual 
generation  would  be  approximately 
3.000000  kilowatthours  and  the  cost  of 
the  studies  is  about  $1004)00. 

L  This  notice  also  consists  of  the 
following  standard paiagn^)hs:  A3.  AS. 
A7.  AlO.  a  C  ft  D2. 

10a.  Type  of  applications:  Preliminary 
permit 

b.  Infect  Pto.:  1121ft-00a 

c.  Date  filed:  December  13, 1991. 

d.  Applicant  Tacoma  Pnblic  Utilities. 

e.  Mime  df  project  Sunset  FaBs 
Hydroelectric  Project 

f.  Location:  Partially  within  the  Mt 
Baker-Snoqnahnie  National  Forest  on 
the  Skykomisfa  River  South  Fork  in  _ 
Snohomish  County.  Washington.  T27N, 
RlOE  in  sections  27, 28.  and  29. 

g.  Piled  pursuant  to:  Federal  Power 
Act  10  U.S.C.  7Bl(a)-825(r). 

h.  Applicant  contact  Mark  &isson, 
Tacoma  Public  Utilities,  3628  Sonth^364i 
Street  P.O.  Box  11007,  Tacoma, 
Washington  98411,  (208)  Sga-eZOS. 

i.  FERC  contact  Mr.  Mcheel 
Strzeledd.  (202)  219-2827. 

tCoaunent  date:  Mardi  18, 1992. 
Competing  qBpiSfootwn:  ftmset  FaHs 
Water  Power  Project  (FERC  No.  11196- 
000),  Sunset  Falls  Limited  Partnership. 

1.  Descr^on  of  project  The  proposed 
project  would  consist  ot  (1)  alS-foot- 
high  diverrion  structun  oo  the 
Skykomi^  River  South  Foric  (2)  an  l&S- 
foot-diameter,  9A}0-foot-bng  tinmel:  (8) 
a  powethouse  containing  two  generating 
units  with  a  omnfained  installed  capacity 
of  45J  MW:  (4)  a  2,000-foot4ong  acoesi 
road:  and  (S)  a  11S4V,  14n>4Mt-long 
tranamission  line  intarconnecting  with 
an  existing  Paget  Soadi  Power  and  Ught 
transmission  tioe. 

No  new  access  mads  wiU  beTequiiad 
to  conduct  the  studies  under  the  pendt 
The  approximate  oost  af  the  ataites 
would  be  tilOflOft 


m.  This  notice  also  amsiats  of  the 
following  standard paragrofAs:  AS,  A7, 
A9,AlO.A.CandD2. 

11a.  Type  of  application:  Declaration 

of  MH/BfrtlODi 

b.  Docket  No^  EL82-6-000. 

c  Date  filed:  December  27, 1981. 

d.  Applioant  Town  of  Lake  Lure,  NC 

e.  Mune  of  project  Lake  Lure  Hydro 
Project  (NC). 

f .  Looatioa:  Lake  Lure,  Rutherford 
County.  NC 

g.  Filed  ptrsuant  to:  Section  2a(b)  of 
the  Federal  Power  Act  16  U.SXI  817(bJ. 

h.  ^l/;^icQii/ conCoct- Hugo  J.  Moirana 
PX).  Box  266,  Lake  Lure.  NC  28746,  (704) 
625-9396. 

i.  FERC  contact  Hank  Ecton.  (202) 
219-267& 

tConuneat  date:  February  27, 1982. 
Description  ofpn^ect  The 
proposed  Lake  Lure  Hydro  Project 
would  cooaist  of:  (1)  a  reservoir  with  a 
storage  area  of  1<400  acre  feet  (2)  an 
existing  100-foot4i^  6ao4oot-loiig 
concrete  dam:  (3)  a  10-foot-diameter, 
100-foot4ong  penstock;  (4)  a  concrete 
powerhouse,  containing  two  vertical 
turbines/generators,  predndng  1,200 
kilowatts  (kW)  and  2,208  kW;  (S)  a 
cooaete  tailrace;  and  (6)  ^ipnitenant 
facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Bnetgy  Regulatory 
Commissioii.  the  Federal  Power  Act 
requires  the  Commisnoa  to  investigate 
and  deteimiBe  if  die  interests  of 
interstate  or  foreign  oommeroe  would  be 
affected  by  the  projeot  Hie  Oommission 
also  determines  whether  the  project  (1) 
would  be  hKBtedon  a  mvigable 
waterway;  (2)  woidd  oocanr  or  affect 
pvA^  hmds  orreservatiaiis  of  the 
United  States:  (S)  woidd  utilise  suiplns 
water  or  water  power  from  a 
govemmant  daK  or  (4)  if  andicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1835  tiiat 
may  have  increased  or  wouU  increase 
the  project's  bead  or  generating 
cc^Mdty.  or  have  otherwise  ai^iificantiy 
modffled  the  project's  pre-18SS  design  or 
operation. 

\.  Parpom  of  project  hpf^cexA 
intendsto  seO  eneigy  pnkhiced  to  the 
Duke  Rower  Company. 

m.  This  notice  also  comista  of  the 
following  etaiHlard  paragraphs:  B.  C 
andl^ 

12a.  Type  of  tfplication:  DcdaratioD 
of  intention. 

b.  Doctor  Ate  EL82-i. 

c.  Date  ftied:  Oocembar  27, 1991. 

d.  i^ffxabOBf:  Tha  Univacslty  of 
Michigan-Daarbom. 

e.  Mona  afptojeotHsatf  Fbrd  BaUta. 

f.  LocatioBrOa  tiia  Rouge  River  in 
Dearboai.MdUgan.  T.  <  &.  R.  10  B. 
Midiigan; 


g.  Filed  pursuant  ta:  Section  23(b)  of 
the  Ftodaral  Fewer  Act  16  U.SjC  817(b). 

h.  Applicant  contact  Robert ).  West 
Director  of  Facilities  Management  The 
UnivKsity  of  Michigan-Deiabom.  4081 
Everpeea  Road.  Dearborn,  MI  48126- 
1491.  (SIS)  98>-63e0. 

i.  FERC  contact  Diane  M.  Scire,  (202) 
219-2882. 

^.Comment  date:  Febrjary  27. 1992. 

k.  Description  of  project  The 
proposed  project  will  consist  of:  (1)  a  60- 
acre-foot  reservoir  (2)  a  12-foot-hi^, 
2flO-foot-)ong  dam:  (3)  a  powerhouse 
contaMng  one  generator  with  an 
installed  capacity  of  SS  kilowatts;  and 
(4)  appurtenant  hicilities. 

Wten  a  Declaration  of  Intention  is 
filed  wHh  tiie  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project  The  Commission 
also  determines  t^ether  or  not  the 
project:  (1)  would  be  located  on  a 
na^^gable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States:  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam:  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  si^ilficantly 
modified  the  project's  pre-1935  design  or 
operation. 

1.  Purpose  of  project  All  eneigy 
produced  will  be  used  witUa  the 
University  of  Midiigan's  canqius. 

m.  This  notice  also  consists  of  die 
following  ettaidatd  paragraphs:  B,  C 
andDS. 

13a.  Type  of  appHcatioa:  Declaration 
of  intention. 
)}.  Docket  No:  tU»Z-l\. 

c.  Date  filed:  Uf  31/91. 

d.  AppUcaat  Wisconsin  Electxk 
Power  Ca 

e.  Name  trf project  Weyanwega 
Project 

I  Location:  On  the  Waupaca  River  in 
the  City  of  Waupaca,  Waupaca  County. 
Wisconsin. 

g.  filed  pursuant  to:  Section  23(ta)  of 
die  Federal  Power  Act  16  US.C  817(b). 

h.  Applicant  contact  )amas  D. 
Zakrajsheck.  Couns^  Wisoonsin 
Electric  Power  Co.,  2S1  West  Midiigan 
Street  P43a  P.O.  Box  2016,  Milwaukee, 
WI 53201-2016.  («14)  221-271S. 

L  /ZnC  contest:  Diane  M  Scire,  (202) 
21»<M62. 

j.  OBBimefrt  dbtarFMiffuary  26, 1982. 

k.  Descriptiea  of  project  The  existing 
project  oouMs  of:  (1)  a  gravity  dam  240 
feet  long  Jb  fsuraacttaM,  iDdodiag  earth 
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sections  of  71  and  90  feet,  a  29-foot 
intake  section,  and  a  50-foot  spillway 
section  with  three  tainter  gates;  (2)  a 
reservoir  with  a  surface  area  of  286 
acres;  (3)  a  brick  powerhouse  integral 
with  the  intake  section  housing  a  400- 
kilowatt  generator;  and  (4)  appurtenant 
facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  conunerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam:  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significandy 
modified  the  project's  pre-1935  design  or 
operation. 

1.  Purpose  of  project  The  project  is 
connected  with  and  generates  power  for 
the  Applicant's  interconnected 
transmission  system  located  in  both 
Wisconsin  and  Michigan. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
andD2.  i 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  apphcant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  conunent  date  for 
the  particular  application ,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36]. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 


particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit— Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
apphcation.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  hcense  

application  must  conform  with  18  CFR 
4.20(b)(1)  and  (9)  and  4.36. 

A8.  Preliminary  Permit —  Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  or  notices  of  intent.  Any 
competing  preliminary  permit  or 
development  application  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice^f  the 
initial  preliminary  permit  application. 
No  competing  applications  or  notices  of 
intent  to  file  competing  applications  may 
be  filed  in  response  to  this  notice.  A 
competing  license  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  any  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 


requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
parfy  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with^ 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.2ia  385.211, 
and  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — ^Any  filing  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA-nON". 
"COMPETING  APPUCA-nON". 
"PROTEST*.  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to  Director, 
Division  of  Project  Review.  Federal 
Energy  Regulatory  Commission,  Room 
1027,  at  the  above-mentioned  address.  A 
copy  of  any  notice  of  intent  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fit)m  the  Applicant.  If  an  agency  does, 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  conunents.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

E.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  not 
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ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  reqoesting  comments, 
recommendations,  terms  and  conditions, 
or  prescriptians. 

When  the  application  is  ready  for 
environmental  analysis,  the  Commission 
will  issue  a  public  notice  requesting 
comments,  recommendations,  temn  and 
conditions,  or  prescriptions. 

All  filings  must  ffl  bear  in  aH  capital 
letters  the  tilte  'PROTEST'  or 
"MOTKJN  TO  INTroVENE,"  p]  set 
forth  in  the  heading  the  name  of  die 
applicant  and  ttie  ptojeot  number  of  the 
application  to  which  die  filing  respondr, 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
protesting  or  intervening;  and  (4] 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2008. 
Any  of  these  docmaents  must  be  filed  by 
providing  the  original  and  the  nimiber  of 
copies  required  by  the  CommisBion's 
regulations  to :  The  Secretary,  Federal 
Ei^xgy  Regulatory  Conmiaaion,  825 
North  CaiHtol  Street  NK,  Waidrington, 
DC  20426.  An  additional  copy  most  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  room  1027,  at  diue  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  tlie  applicant  specified 
in  the  particular  application. 

Dated:  January  14, 1992,  Washington,  DC 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-1342  Filed  1-17-92;  8:45  am] 

MLUNG  CODE  6717-«1-«l 

[Docket  Nos.  CP92-284-800,  •!  aL] 

Northern  Natural  Gaa  Co.,  at  aL; 
Natural  Oaa  CartMcata  Hinga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NortiMta  Nataral  Gas  Co. 

[Docket  No.  CP92-284-000] 
January  9. 1992. 

Take  notice  that  on  January  7, 1992, 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street, 
Omaha.  Nebraska  68124-1000,  filed  in 
Docket  No.  CP92-284-000  a  request 
pursuant  to  S  S  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  reassign 
certain  volumes  of  natural  gas  for 
Wisconsin  Gas  Company  (Wisconsin 
Gas)  and  Wisconsin  Power  and  Light 
Company  (WP&L)  under  Northern's 
blanl:et  certificate  issued  in  Docket  No. 
CP82-401-000  pursuant  to  Section  7  of     ' 


the  Natural  Gas  Abt  aU  as  more  hilly 
set  forth  in  the  request  4hat  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  reaa^n  CD-I 
firm  sales  service  of  1,000  Mcf  per  day 
for  Wisconsin  Gas  and  100  Mcf  per  day 
for  WP&L  as  shown  in  the  attached 
appendix  Northern  eacp^aim  that 
Wiscooiin  Gas  and  WPIiL  have 
requested  this  reasai^inMOt  of  volumes 
to  provide  more  flexibility  ia  serving 
their  cuatoaiers.  NcMlhecn  states  that 
this  realignment  of  natural  gas  volumes 
would  not  result  in  an  increase  in 
Northern's  total  peak  day  and  total 
aimual  deliveries. 

Commeat  date:  February  24, 1992,  in 
accordance  with  Standard  Para^aph  G 
at  the  end  of  this  notice. 

NonfTHERN  Natural  Gas  Company- 
Reassignment  OF  Sales  Enttoements 


CD-I  VahimninMof  pardv 

Conamnity 

PraMM 

Pr» 

Nt 

WisconainQaK 
Eagla,  an 

0 

2,6S1 

1,000 
1,661 

1,0*0 
(1.008) 

Toaii™    ._ 

2.851 

2^1 

0 

WP4L 
JsnosvillB /Bslott, 

W1 _. 

Portion,  Wl 

0 
I.MO 

100 
1,380 

too 

(100) 

ram 

1.4W 

i.4n 

0 

2.  Northwest  Inline  Coqt. 

[Docket  So.  0*92-277-000] 
lanoary  9, 1992. 

Take  notice  that  on  January  2, 1992, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158-0900,  filed  in  Docket 
No.  C]P92-277-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  the  intemiptible  gas  gathering 
and  transportation  services  provided  for 
Williams  Natural  Gas  Company 
(WilUams)  piuwant  to  agreements 
originally  certificated  in  Docket  No. 
CP79-115.  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Northwest  states  that  it  is  requesting 
authohsation  to  abandon  the 
intemiptible  gathering  and 
transportation  services  it  is  authoriTed 
to  provide  for  WiUiams  pursuant  to  Rate 
Schedules  X-47  and  X-48  of  Northwest's 
FERC  C^as  Tariff,  Original  Volume  No.  2, 
which  incorporate  a  gas  gathering 
agreement  ood  a  gas  transportation 


agreement,  reapeotively,  both  dated 
September  20, 1978,  as  amended.  The 
gathering  agreement  was  for  a  primary 
term  of  twenty  years  with  evergreen 
provieions.  while  the  tranqxHlatioa 
agreement  was  for  a  tenn  of  three  year* 
with  evergreen  provisionB.  Northwest 
has  neither  fathered  nor  transported 
aof  t**  '<■'  WlUtams  aiaoe  {nne  1988. 
Northwest  further  state*  that  pursuant 
to  tenainatkni  agreements  dated  faijr  1, 
1991,  Nortfaweet  and  WiUiaras  agnad  «e 
terminate  than  agreementB  effsctivc 
July  1, 1991,  anbfect  to  resolving  any 
imbalances.  Northwest  indicates  that  no 
abandonment  of  fadUties  is  proposed  in 
conjunction  with  the  abandonment  of 
these  seivioes. 

Commettt  date:  January  SO,  1992.  hi 
accordance  with  Standard  Paragraph  P 
at  die  end  of  this  notice. 

S.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  cmz-eso-eoo] 

January  S,  19B2. 

Take  notice  that  on  Jaauaiy  6. 1992, 
Tennessee  Gas  Pipeline  Campany 
(Tnimraenr)  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP92- 
280-000  a  request  pursuant  to  f  i  157.205 
and  157.211  of  the  Conunissioo's 
Regolathms  under  the  Natural  Gas  Ad 
(18  CFR  157.206. 157.211)  for 
authoiization  to  oonstnict  and  operate  a 
new  delivery  point  for  Ford  Motor 
Company  (Ford),  an  end-user,  under 
Tennessee's  blannket  certificate  issued  in 
Docket  ^lo.  CP82-41S-000  pursuant  to 
section  7  of  the  Natural  Ges  Act  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  it  has  entered 
into  a  natural  gas  transportation 
agreement  dated  June  1, 1991,  with  Ford 
to  transport  10,000  Dekadierms 
equivalent  per  day  on  a  firm  basis  under 
Tennessee's  Rate  Schedule  FT-A. 
Tennessee  explains  that  in  order  to 
effectuate  delivery  of  the  gas,  the 
contract  provides  for  a  new  delivery 
point  to  be  constructed  in  Davidson 
County,  Tennessee.  Tennessee  further 
states  that  the  delivery  facilities  would 
consist  of  a  4-inch  hot  tap  assembly, 
interconnecting  pipe,  and  measurement 
facilities.  Tennessee  advises  that  all 
costs  (estimated  to  be  $115,505) 
associated  with  the  construction  of  the 
proposed  new  deliveiy  point  would  be 
borne  by  Ford. 

Comment  dais:  February  24. 1992,  in 
accordanoe  with  Standard  Parayaph  G 
at  die  ead  of  this  aotioe. 
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4.  TeniMssee  Gas  PSpeUne  Co. 

{Docket  No.  CP92-27»^)00] 
January  9. 1992. 

Take  notice  that  on  Janukry  3, 1992, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP92- 
279-000,  a  request  pursuant  to  9 157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  substitute  a  new 
delivery  point  for  a  gas  transportation 
service  presently  provided  by 
Tennessee  for  Flagg  Energy 
Development  Corporation  (Flagg 
Energy),  an  end-user,  under  the 
authorization  issued  in  Docket  No. 
CP82-413-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to 
authorization  granted  in  Docket  Nos. 
CP8&-171-000,  et  al,  51  FERC  \  61,113 
(1990),  it  is  now  serving  Flagg  Energy 
under  the  terms  of  a  firm  gas 
transportation  agreement  dated  April  8, 
1991.  It  is  stated  that  the  agreement 
provides  for  the  transportation  by 
Tennessee  of  a  daily  volume  of  4,140 
Mcf  of  natural  gas  from  receipt  points 
located  in  the  U.S.  Gulf  Coast  region  to  a 
delivery  point  ?t  the  interconnection  of 
the  facilities  of  Tennessee  and 
Connecticut  Natural  Gas  Corporation 
(Connecticut  Natural)  near  Bloomfield, 
Connecticut  (Tennessee's  Meter  No. 
020205.  located  at  Tennessee's  Valve 
347A-122  +  9.39).  Tennessee  states  that 
the  gas  is  then  redelivered  to  the  Flagg 
Energy  cogeneration  project  in  Hartford, 
Connecticut. 

Tennessee  states  that  Flagg  Energy 
has  requested  that  the  transportation 
agreement  be  amended  to  provide  for 
the  termination  of  deUveries  to 
Connecticut  Natural  and  the 
commencement  of  deliveries  at 
Tennessee's  existing  interconnection 
with  Algonquin  Gas  Transmission 
Company  near  Mahwah,  New  Jersey 
(Tennessee's  Meter  No.  020207  at  Valve 
328A-101.1  +  4.22).  It  is  stated  that 
Tennessee  is  willing  to  make  such 
change  in  delivery  point 

According  to  Tennessee,  no  additional 
facilities  areto  be  constructed  and  the 
total  quantities  of  natural  gas  to  be 
delivered  will  not  exceed  presently 
authorized  quantities.  Tennessee  states 
that  it  has  sufficient  authorized  capacity 
in  its  system  to  accomplish  delivery  of 
the  gas  to  the  proposed  delivery  point 
without  detriment  or  disadvantage  to 
any  other  customer. 


Comment  date:  February  24, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  ANR  Pipeline  Co. 

[Docket  No.  CP92-274-000] 
January  9, 1992. 

Take  notice  that  on  December  31. 
1991.  ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit  Michigan 
48243.  filed  an  application  with  the 
Commission  in  Docket  No.  CP92-274- 
000  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  (NGA)  for  permission 
and  approval  to  abandon  transportation 
services  for  Mid  Louisiana  Gas 
Company  (MidLa),  all  as  more  fully  set 
forth  in  the  application  which  is  open  to 
public  inspection. 

ANR  proposes  to  abandon  the  firm 
transportation  services  it  provides  for 
MidLa  under  ANR's  FERC  Rate 
Schedules  X-112  and  X-141,  effective 
January  1, 1992.  The  Commission 
authorized  on  August  25, 1980,  ANR's 
daily  firm  transportation  service  of  up  to 
10,000  Mcf  of  natural  gas  under  Rate 
Schedule  X-112  in  Docket  No.  CP80- 
384-000  (12  FERC  \  61,202).  ANR 
receives  the  gas  for  MidLa's  account  in 
West  Cameron  Block  281,  offshore 
Louisiana,  and  delivers  the  gas  to  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  in  West  Cameron  Block 
280,  offshore  Louisiana,  for  further 
transportation  for  MidLa's  account 
onshore. 

The  Commission  authorized  on  April 
17. 1984,  ANR's  daily  firm  transportation 
service  of  up  to  25.000  Mcf  of  natural  gas 
imder  Rate  Schedule  X-141  in  Docket 
No.  CP83-532-000  (27  FERC  \  62.052). 
The  Commission  amended  the  daily 
volumes  that  ANR  transports  under  this 
rate  schedule  to  22,000  Mcf  by  the  order 
issued  July  11, 1991  in  Docket  No.  CP91- 
193ft-000  (56  FERC  1 62.024).  ANR 
receives  the  gas  for  MidLa's  account  in 
Eugene  Island  Block  34,  offshore 
Louisiana,  and  delivers  the  gas  to  MidLa 
at  an  interconnection  of  their  pipeline 
systems  near  Gilbert  Franklin  Parish, 
Louisiana,  and  a  meter  station  in  Tensas 
Parish,  Louisiana. 

ANR  states  that  MidLa  has  requested 
ANR  to  terminate  transportation 
services  under  Rate  Schedules  X-112 
and  X-141,  effective  January  1, 1992,  and 
that  there  would  be  no  adverse  effect  on 
MidLa's  customers  as  a  result  of  the 
proposed  abandonments.  The 
abandonments  are  being  requested  as 
part  of  an  agreement  with  MidLa  in  a 
settlement  in  ANR's  Docket  No.  RP89- 
161-000,  et  al.  No  facilities  would  be 
abandoned  in  this  proposal. 


Comment  date:  January  30. 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

%.  Sumas  International  Pipeline  Inc. 
[Docket  No.  CP92-259-O0OJ 
January  9, 1992. 

Take  notice  that  on  December  20, 
1991,  pursuant  to  section  3  of  the 
Natural  Gas  Act  (NGA),  15  U.S.C. 
717(b):  9  153.1  et  seq.  and  153.10  et  seq 
of  the  Commission's  Regulations,  18  CFR 
153.1;  Executive  Order  No.  10485,  as 
amended  by  Executive  Order  No.  12038; 
and  Delegation  Order  No.  0204-112  of 
the  Secretary  of  Energy.  Sumas 
International  Pipeline  Inc.  (SIPI)  a 
wholly-owned  subsidiary  of  BC  Gas  Inc 
(BC  Gas),  seeks  authority  from  the 
Federal  Energy  Regulatory  Conmiission 
(FERC)  for  a  Presidential  Permit  for  the 
point  of  entry  for  the  importation  of 
natural  gas  and  authority  to  construct, 
operate,  maintain  and  connect  a  natural 
gas  pipeline  interconnect  from  Canadian 
pipeline  facilities  at  the  Canadian 
border  to  a  Tap  and  Meter  connection 
with  Northwest  Pipeline  Corporation 
(NWP)  within  its  Sumas  Compressor 
Station  near  Sumas,  Washington.  SIPI 
also  filed  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  and  9  157.7(a)  of  the 
Federal  Energy  Regulatory 
Commission's  Regulations  thereunder 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  the 
construction  and  operation  of  SIPI's 
Interconnect  Pipeline  Facilities,  in 
Whatcom  County,  Washington;  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Conunission 
and  open  to  public  inspection. 

SIPI  will  consist  of  205  feet  of  24-inch 
O.D.  pipeline  extending  from  two 
interconnections  with  Huntingdon 
International  Pipeline  Corporation 
(HIPCO)  at  the  Canadian  border  near 
Sumas,  Washington  to  the 
interconnection  with  NWP  near  Sumas, 
Washington.  NWP  will  construct  and 
operate  tap,  pipe  and  meter  facilities  in 
the  United  States.  The  design  capacity 
of  the  natural  gas  interconnect  facilities 
,  will  be  approximately  350  MMCF/d  with 
an  estimated  cost  of  $68,500.  SIPI  will 
provide  an  interconnect  deUvery  service 
for  gas  to  and  from  faciUties  owned  or 
operated  by  BC  Gas  for  approximately 
23  billion  cubic  feet  of  gas  per  year. 

It  is  said  that  BC  Gas  is  a  Canadian 
Local  Distribution  Utility  serving  over 
600,000  residential,  commercial  and 
industrial  customers  or  95%  of  the 
province  of  British  Columbia  and 
provided  sales  and  transportation  of 
some  175  trillion  Btu's  in  1990.  BC  Gas 
holds  an  existing  authorization  to  import 
and  re-export  gas  under  the  Department 


UMI 
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of  Energy,  Office  of  Fossil  Energy  (DOE/ 
FE)  Opinion  and  Order  No.  285-A  for 
storage  at  the  Jackson  Prairie  Storage 
Facility  (JPS)  in  Chehalis,  Washington. 
As  certain  Canadian  Transportation  and 
Exchange  Arrangements  terminate 
during  1992,  BC  Gas  has  applied  to  the 
DOE/FE  to  use  SIPI  facilities  for 
delivery  and  re-delivery  of  JPS  gas  from 
and  to  Canadian  facilities  for  these 
volumes  and  incremental  volumes 
approved  by  DOE/FE  Opinion  and 
Order  No.  285-B, 

SIPI's  affiliate,  Inland  Gas  &  Oil 
Corporation  (IGOC)  applied  to  the 
Commission  on  December  2, 1991,  under 
sections  4  and  7  of  the  NGA,  for  an 
unlimited  term  blanket  certiHcate  with 
pregranted  abandonment  authorizing 
sales  for  resale  in  interstate  commerce 
of  natural  gas.  This  Application  was 
Noticed  in  Docket  No.  CI92-13-000. 
IGOC  has  an  existing  blanket  authority 
to  import  and  export  gas  under  DOE/FE 
Opinion  and  Order  No.  517.  IGOC  has 
also  applied  for  permission  to  add  SIPI 
import  and  export  points  to  its 
authorization  as  existing  facilities  at  the 
Canada/U.S.  Elorder  cannot  suitably 
handle  these  incremental  volumes. 

Comment  date:  January  30, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

7.  Northwest  Pipeline  Corp. 

[Docket  No.  CPg2-281-000] 
January  9, 1992. 

Take  notice  that  on  January  6, 1992, 
Northwest  Pipeline  Corporation 
(NorthwestJ,  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP92-281-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
interruptible  transportation  service  for 
Questar  Pipeline  Company  (Questar) 
which  was  performed  pursuant  to 
authorization  received  in  Docket  No. 
CP84-79,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  seeks  authorization  to 
abandon  the  transportation  service  it 
has  provided  to  Questar  under  a  gas 
gathering  and  transportation  agreement 
(Y70  agreement]  dated  August  19, 1983. 
Northwest  states  that  this  agreement 
covers  the  gathering  and  transportation 
of  up  to  3,000  MMBtu's  of  equivalent  gas 
per  day  from  the  Jefferson  receipt  point 
on  Northweist's  Big  Piney  Gathering 
system  to  the  Crossover  16  mainline 
interconnect  with  Questar  in 
Sweetwater  County,  Wyoming.  It  is 
stated  that  pursuant  to  a  letter 
agreement  dated  March  22, 1991. 


Northwest  and  Questar  agreed  to 
terminate  the  subject  agreement 
eflfective  as  of  April  1, 1991.  It  is  further 
stated  that  no  abandonment  of  facilities 
is  proposed  in  conjunction  with  the 
abandonment  of  service. 

Comment  date:  January  30, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

B.  Northwest  Pipeline  Corp. 

[Docket  No.  CP92-282-000] 
January  10. 1992. 

Take  notice  that  on  January  6, 1992, 
Northwest  Pipeline  Corporation 
(Northwest)  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158.0900,  filed  in  Docket 
No.  CP92-282-000  an  application 
pursuant  to  section  7(B)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  transportation  service  it 
provides  for  Pacific  Gas  Transmission 
Company  (PGT),  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  the  public 
inspection. 

Northwest  state  that  it  is  requesting 
approval  to  abandon  the  interruptible 
transportation  service  it  provides  for 
PGT  pursuant  to  Rate  Schedule  X-38,  of 
Northwest's  FERC  Gas  Tariff.  Original 
Volume  No.  2.  By  letter  dated  April  5, 
1991,  Northwest  provided  PGT  with  six 
months  written  notice  that  it  intends  to 
terminate  the  Agreement. 

Northwest  further  states  that  no 
facilities  will  be  abandoned  in 
conjunction  with  the  abandonment  of 
this  service 

Northwest  states  that  abandonment  of 
the  transportation  service  is  contingent 
upon  retention  of  the  existing  Rate 
Schedule  X-38  priority  of  service  date 
for  service  under  a  replacement  open- 
access  transportation  agreement  with 
PGT  dated  January  1, 1992.  Northwest 
further  requests  any  necessary  waivers 
of  the  first-come  first-serve  provisions  of 
its  tariff  to  allow  Janaury  4, 1977,  to  be 
the  initial  prority  of  service  date  for  the 
corresponding  transportation  service 
under  the  replacement  open-access 
transportation  agreement. 

Comment  date:  January  31, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

9.  Trunkline  Gas  Ca 

[Docket  No.  CP92-278-000] 
January  10, 1992. 

Take  notice  that  on  January  3, 1992. 
Tnmkline  Gas  Company  (Tnuikline). 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP92-278-000 
an  application  pursuant  to  section  7(b] 
of  the  Natural  Gas  Act  for  permission 


and  approval  to  partially  abandon  a 
transportation  service  provided  to 
Northern  Natural  Gas  Company 
(Northern)  effective  December  3, 1988, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Trunkline  requests  authorization  to 
reduce  the  firm  transportation  service  it 
provides  Northern  under  Trunkline's 
Rate  Schedule  T-81  from  15.000  Mcf  per 
day  to  7,500  Mcf  per  day.  Trunkline 
states  that  it  provides  firm 
transportation  service  of  up  to  15,000 
Mcf  per  day  for  Northern  from  a  point  of 
receipt  on  Trunkline's  Terrebonne 
System  in  Grand  Isle  82,  Offshore 
Louisiana,  to  Trunkline's  interconnects 
with  United  Gas  Pipe  Line  Company  at 
011a,  Centerville,  and  Garden  City, 
Louisiana,  Trunkline  states  that 
pursuant  to  an  amendment  dated 
December  3, 1988,  Northern  and 
Trunkline  agreed  to  reduce  Northern's 
daily  demand  level  by  50  percent  (15,000 
Mcf  to  7,500  Mcf). 

Comment  date:  January  31, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

10.  West  Texas  Gas.  Iik. 

[Docket  No.  CP92-273-000) 
January  10, 1992. 

Take  notice  that  on  December  31, 
1991,  West  Texas  Gas,  Inc.  (WTG),  211 
North  Colorado,  Midland,  Texas  79701, 
filed  in  Docket  No.  CP92-273-000  a 
request  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  (NGA)  and  subpart  F  of 
part  157  of  the  Commission's 
Regulations  under  the  NGA  for  a 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  WTG  to 
engage  in  any  of  the  activities  specified 
in  subpart  F  of  part  157  of  the 
Commission's  Regulations,  as  may  be 
amended  from  time  to  time,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
pubhc  inspection. 

It  is  stated  that  WTG  is  a  "natural  gas 
company"  within  the  meaning  of  the 
NGA  and  as  determined  by  the 
Commission  in  Docket  No.  CP8»-377- 
000.  It  is  explained  that  WTG  operates 
both  interstate  and  intrastate  pipeline 
systems  in  West  Texas  and  the  Texas 
Panhandle  area,  serving  small 
residential,  commercial  and  irrigation 
users  in  Texas  and  resale  customers  in 
New  Mexico  and  Oklahoma.  It  is 
asserted  that  WTG  does  not  have  any 
currently  effective  sales  or  storage  rate 
schedules  or  outstanding  budget-type 
certificates. 
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WTG  also  requests  that  the 
Commission  waive  the  applicable 
regulations  in  order  to  authorize  under 
the  proposed  blanket  certificate  certain 
existing  facilities.  It  is  asserted  that 
these  facilities  constitute  an 
interconnection  between  WTG's  22-inch 
pipeline  and  the  facilities  of  Westar 
Pipeline  Company  (Westar)  for  the 
purpose  of  purchasing  system  supply  gas 
from  Westar.  It  is  stated  that  these 
facilities  were  installed  between  April 
and  July.  1991,  in  order  to  take 
advantage  of  WTG's  1991  peak 
operating  season. 

Comment  dote:  January  31, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Florida  Gas  Transmission  Co. 

(Docket  No.  CP92-275-000) 
January  10. 1992. 

Take  notice  that  on  December  31, 
1991.  Florida  Gas  Transmission 
Company  (FGT),  1400  Smith  Street.  P.O. 
Box  1188.  Houston,  Texas  77251-1188. 
filed  in  Docket  No.  CP92-275-000  a 
request  pursuant  to  |{  157.205  and 
157.216  of  the  Commission's  Regulations 
under  the  National  Gas  Act  (18  CFR 
157.205, 157.216)  for  authorization  to 
abandon  and  transfer  by  sale  to  Florida 
Public  Utilities  Company  (FPU)  minor 
pipeline  facilities  located  in  Palm  Beach 
County.  Florida,  under  FGTs  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  abandon  and 
transfer  by  sale  to  FPU  approximately 
1.7  miles  of  the  6.2  mile  Lake  Worth  4- 
inch  lateral  located  in  Pahn  Beach 
County,  Florida.  FGT  states  that  FPU 
would  use  this  segment  of  pipeline  as 
part  of  its  existing  distribution  system. 
FGT  also  states  that  it  would  not 
terminate  any  services  nor  take  any 
other  facilities  out  of  service  as  a  result 
of  this  proposal.  Additionally,  FGT 
states  that  the  existing  Lake  Worth  8- 
inch  looping  facilities  has  sufficient 
capacity  to  meet  FGTs  confractual 
obligatiens  to  FPU.  Fur^r.  FGT  states 
that  FPU's  certificated  entitlements 
would  not  be  afiiected  by  this  request. 

Comment  daie:  February  24s  1992.  in 
accordance  with  Standard  farapvph  G 
at  the  end  of  this  notfce. 


Standard  Paiagiapha 

F.  Any  person  desitinf  t»  be  heard  or 
make  uy  pretest  wililBefeBince  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 


Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  die  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Riil»214o{ 
the  Commission's  Proeedoral  Rules  {18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  oC  the  Regulations  under  tiie 
Natural  Gas  Act  (16  CFR  157.206)^  e 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fiUng  a  protcsl>Sa 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  appHcation  for 
authorization  pursuant  ta  sectfon  7  of 
the  Natural  Gas  Act 
LoisD.CadMa. 
Secretary, 

[PR  Doc.  02-1390  Filed  1-17-92;  1:45  am) 
siuJNa  cooi  srir-eMi 


rOoeket  Na  JD92-02S04T  Texas-i« 
Addition  4] 

Stat*  of  Ttxas;  N6PA  Notic*  of 
DctermimUon  by  JurMictlenal 
Agency  Deeignating  TH^  Formation 

January  13, 1992. 
Take  notice  that  on  December  23. 

1991,  as  supplemented  on  Janauary  9. 

1992,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 

§  271.703(c)(3)  of  the  Commission's 
regulations,  that  portions  of  the  Lower 
Vicksburg  Formation  underlying 
portions  of  Hidalgo  and  Starr  Counties 
qualify  as  a  tight  formation  under 
section  107(b]  of  the  Natural  Gas  PoUcy 
Act  of  1978  (NGPA).  The  designated 
area  includes  approximately  20,000 
acres  in  Hidalgo  and  Starr  Counties, 
Texas  and  consists  of  the  acreage  listed 
in  the  attached  appendix. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Lower 
Vicksburg  Fonnation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  e^orept  for 
material  which  is  confidential  under  18 
CFR  275.206,  et  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington  DC 
20428.  Persoiis  obfecting  to  die 
determination  may  fife  a  protest  in 
accordance  with  18  Cni  27S.203  and 
275.204.  widiin  20  days  after  die  date 
this  notice  is  iissned  by  the  Commission. 
LotoD-Cadien. 
Secretary. 

AppUMBX 

Lower  Vicksburg  Formation  in  Hidalgo  and 
Starr  Counties,  Texas  Railroad  Commission 
District  4. 

1.  Ixis  Guajes**  Segundo  Flares  Survey  #27. 

A-83  and  A-497 

2.  Hidalgo  County  School  Land  Survey  #553, 

A-2Z7,  league  1.  sections  3  and  4.  league 
2,  w/2  section  1  and  sections  2-8  and 
laagoe  3.  sections  5  and  8 

3.  III.  Vela  Survey  #20a  A-a40 

4.  Tex.  Mex.  RJL  Survey  #201,  A-123 

5.  BJ.  Pne  Swvey  #202.  A-1S2 
e.  EB.  Pue  Swvcy  #204,  Areaa 

7.  Tex.  Max.  RA.  Survey  #308.  AA2B 

8.  E.B.  Foe  Sorv^  #208;  Ar838 

S.  Tex.  Mtx.  lUt  Survey  «208,.A-427 

10.  Tex.  Mex.  RJL  Sorvey  #ttBi  A-12r 

11.  "Saate  Aate"  UuntiCmua  Servey;  A- 

63,  VaUey  Foms  Seb4i«iitaak  W8  Iate80 
and  91 

(FR  Doc  82-1339  Filed  1-17-82: 8:45  amj 
I  coot  STir-tf-ii  . 
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[Docket  No.  JD92MttS07T  Jmtm-9  AddMon 
101 

State  of  Texas;  NQPA  Notice  of 
Detennination  by  Jurisdictional 
Agency  Designating  TIgItt  Formation 

January  13, 1992. 

Take  notice  that  on  December  23, 

1991,  as  supplemented  on  January  9, 

1992,  tlie  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  detennination  pursuant  to 

9  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Travis  Pealc 
Formation  underiying  portions  of 
Rol)ertsoii  County  qualiHes  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
The  designated  area  incl&des 
approximately  17,000  acres  in  Robertson 
County,  Texas  and  consists  of  the 
acreage  listed  in  the  attached  Appendix. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Travis  Peak 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
detennination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LoisD.CuheU, 
Secretary. 

Appendix 

Travia  Peak  Formation  in  Rol>ertson 
County,  Texas. 

I.  fames  Fairis,  A-147 

Z  Owen  Maynard.  A-260 

3.  lames  Patterson,  A-300 

4.  Wm.  J.  Kyle,  A-206 

5.  Jackson  Hensley,  A-174 

6.  O'Connor  Denson.  A-126 

7.  Wm.  Owens,  A-279 

8.  Ezra  Corry,  A-102 
0.  )oel  Bogguss,  A-64 
la  Wm  B.  Ball,  A-76 

II.  John  Copeland.  A-92 

12.  John  M(^eese,  A-231 

13.  N.  McCuistion,  A-264 

14.  Maria  OeLa  Concepcion  Marques,  A-2S 

15.  Rol>ert  M.  Williamson,  A-3e2 

16.  Clinton  A.  Rice,  A-3ie 

17.  G.W.  McGrew,  A-232 

[FR  Doc.  92-1340  Filed  1-17-92;  8:45  am] 
MUMO  COM  tnr-OHi 
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[Docket  Na  JOS2-O2S03T  Tei 
Addition  12] 


State  of  Texae;  NGPA  Notice  of 
Determination  by  JurtacHctlonal 
Agency  Deelgnating  Tigirt  Formation 

January  14, 199Z. 
Take  notice  that  on  December  23, 

1991,  as  supplemented  on  January  13, 

1992,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 

S  271.703(c)(3)  of  the  Commission's 
regulations,  tliat  the  Edwards  Limestone 
Formation  in  portions  of  Webb  County, 
Texas,  qualifies  as  a  tight  formation 
imder  section  107(b]  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The 
designated  area  includes  approximately 
72,290  acres  in  Webb  County,  Texas  and 
consists  of  the  acreage  listed  in  the 
attached  appendix. 

The  notice  of  detennination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  ti^e  Edwards 
Limestone  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  detennination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  filea  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  witliin  20  days  after  the  date 
this  notice  is  issued  by  the  Conunission. 
LoisD.Castiell. 
Secretary. 

Appendix 

Edwards  Limestone  Formation  in 
Webb  County,  Texas  Railroad 
Commissipii  District  4. 


Survey 

Section 

No.' 

H 

UonAraa: 

LMMcCtondonA-esi... 

1839 

11S8 

Hugh  P.  Sutton  A-582 

1837 

1280 

C.  Vaigara  A-2677 

31 

31 7 J 

C.  Vergara  A-2949 

12 

544 

WK  Thaxton  A-2675 

11 

840 

LT.4B.A-2336 — 

10 

840 

L.T.aaA-2335 

8 

840 

Z.  vaaraal  A-2flOS 

44 

840 

Z.  VHwasI  A-2804 

43 

840 

P.  Osnaroa  A-2708 

41 

840 

C  Orttz  A-3145 

111 

1280 

F.  OrtH  A-3148 

112 

1047.5 

M.  Qnndapo  A-3l4e — 

107 

1275.5 

M.QwidapoA-3147 — 

108 

840 

E.  Rwnoa  A-3149 

108 

632.25 

WaH.HMnwA-3143„. 

108 

1210 

CC  Tribbia  A-d306 

S7« 

378.1 

110 

84.5 

B.S.  a  F.  A-31S6 

875 

378.1 

Survey 

Sedton 
No. 

AMXOKi- 

meie 

L  Vergwa  A-2051 

39 

640 

R.W.  Robereon  A-2886... 

38 

842 

R.W.  Rob«aor«A-2784... 

35 

642 

M.Q.OeQarzaA-2731..... 

38 

640 

M.Q.  DaOana  A-2730_ 

34 

642 

B.S.SF.A-29 

977 

640 

Ponton  ol  Secior)  WNNn  Ap- 

pNcatton  Area: 

Joaquin    Qalan    A-86 

Webb  Co 

2182 

32.362 

Joaquin  Qalan  A-3228-.. 

2292 

20344 

L  Vergara  A-29S2 

40 

374 

M.  Maittw  A-784 

2288 

133 

Mn.   M.M.   Nteholt  A- 

557 

1900 

850 

Toi^  acreage 

72,290 

(FR  Doc.  92-1367  Filed  1-17-92: 8:45  am] 
BRIMO  COM  •ri7-tMi 

[Docket  Na  JDS2-02S12T  Weet  Vlrglnle-10] 

State  of  West  Virginia;  NQPA  Notice  of 
Detennination  t»y  Jurtedlctlonal 
Agency  oesignamg  iiyiii  rmnwiion 

January  14, 1992. 

Take  notice  that  on  January  6, 1992, 
the  West  Virginia  Department  of 
Commerce,  Labor  and  Environmental 
Resources  (West  Virginia)  submitted  the 
above-referenced  notice  of 
detennination  pursuant  to  1 271.703(c)(3) 
of  the  Commission's  regulations,  that  the 
Maxton/Maxon  Sandstone  of  the 
Appala(^an  Plateau  of  Southern  West 
Virginia  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The  notice 
covers  approximately  66  square  miles  in 
the  Davy,  Pineville  and  Welch  Quads  in 
McDowell  and  Wyoming  Counties,  West 
Virginia. 

The  notice  of  determination  also 
contains  West  Virginia's  findings  that 
the  referenced  portion  of  the  Maxton/ 
Maxon  Sandstone  meets  the 
requirements  of  the  Commission's 
regulations  set  fordi  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NW.,  Washington.  DC 
20426.  I>ersons  objecting  to  the 
detennination  may  filea  protest  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
^s  notice  is  issued  by  the  Commission. 
LotoD.Cai>ill. 
Secretary. 

[FR  Doc  02-1386  FlUd  1-17-92;  8:45  am]    , 
tsriT-eMi 
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[Dodwt  No.  PR92-«-0001 

Deftii  Gas  Pipeline  Corp.;  Petition  for 
Rate  Approval  1 

lanuery  14, 1992. 

Take  notice  that  on  December  30. 
1991,  Delhi  Gas  Pipeline  Corporation 
(Delhi)  filed  pursuant  to  §  284.123(b)(2) 
of  the  Commission's  regulations,  a 
petition  for  rate  approval  requesting  that 
the  Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  30.54  cents 
per  MMBtu  for  transportation  of  natural 
gas  under  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Delhi  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  section 
2(16)  of  the  NGPA  and  currently 
operates  intrastate  facilities  in  several 
states.  The  subject  of  this  petition  is  its 
intrastate  system  in  North  Louisiana. 
Delhi  states  in  its  petition  that  it  intends 
to  seek  an  opinion  letter  from  the  Officer 
of  General  Counsel  that  its  facilities  in 
North  Louisiana  qualify  as  non- 
jurisdictional  gathering  and  it  requests 
that  this  petition  be  made. subject  to  that 
filing.  Delhi's  previous  maximum 
interruptible  transportation  rate  of  21 
cents  MMBtu  for  section  311(a)(2) 
service  was  approved  by  a  Commission 
order  issued  June  21, 1990  in  Docket  No. 
ST84-773-000  et  al. 

Pursuant  t.  §  284.123(b)(2)(ii),  if  the 
Commission  does  not  act  witiiin  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150  day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
nfford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§S  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  Bled 
with  the  Secretary  of  the  Commission  on 
or  before  January  30, 1992.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Lois  D.  CasheO. 


Secretory. 

[FR  Doc  92-1385  Filed  1-17-92;  ft43  ami 

IMJJNa  COK  S717-«1-M 
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(Docket  Nos.  CP91-244»-000,  and  RP91- 
187-000] 

Florida  Gas  Transmission  Co^'  Notice 
Reconvening  Informal  Settlement 
Conference  and  Notice  Canceling 
Separate  Informal  Settlement 
Conference 

January  13, 1992. 

Take  notice  that  the  informal 
settlement  conference  previously 
scheduled  to  be  convened  on  January 
14-15, 1992,  has  been  rescheduled  to  be 
held  on  February  11-12, 1992,  at  10  a.m.. 
on  each  day,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NR,  Washingtcn,  DC,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as  defined 
by  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intsrvene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214)  (1991). 

Take  notice  that  the  separate  informal 
settlement  conference  previously 
scheduled  to  be  convened  on  February 
18-19, 1992,  has  been  canceled  and  will 
be  rescheduled  at  a  later  date. 

For  fiirther  information,  please  contact 
Warren  C.  Wood  at  (202)  208-2091  or 
Donald  Williams  at  (202)  208-0743. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  92-1341  Filed  1-17-92;  8:45  am) 
BILUNQ  CODE  trU-OI-M 

[Docket  No.  RP91-143-010] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Proposed  Ctianges  in 
FERC  Gas  Tariff 

January  14, 1992. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Partnership 
("Great  Lakes"),  on  January  10. 1992, 
tendered  to  the  Federal  Ener^ 
Regulatory  Commission  (Commission) 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1  and  Original 
Volumes  Nos.  2  and  3.  the  following 
tariff  sheets,  proposed  to  be  effective  as 
of  November  1,1991: 

First  Revised  Volume  No.  J 

Fourth  Substitute  Twenty-Fourth  Revised 

Sheet  No.  4 
Fourth  Substitute  Fortieth  Revised  Sheet  No. 

57(1) 

Original  Volume  No.  2 

Sixth  Revised  Sheet  No.  3-A 
Fourth  Substitute  Twenty-Sixth  Revised 
Sheet  No.  53 


Substitute  Sixth  Revised  Sheet  No.  53-G 
Fourth  Substitute  Eighteenth  Revised  Sheet 
"No.  77 

Substitute  Fourth  Revised  Sheet  No.^78 
Fourth  Substitute  Fourteenth  Revised  Sheet 

No.  151 
Fourth  Substitute  Eleventh  Revised  Sheet 

Nos.  223  and  245 
Fourth  Substitute  Fifth  Revised  Sheet  No.  269 
Fourth  Substihste  Eleventh  Revised  Sheet  No. 

294 
Fourth  Substitute  Sixth  Revised  Sheet  No.  803 
Second  Substitute  Third  Revised  Sheet  No. 

604 
Fourth  Substitute  Fourth  Revised  Sheet  Nos. 

865  and  866 
Fourth  Substitute  Third  Revised  Sheet  No. 

905 
Fourth  Substitute  Fourth  Revised  Sheet  No. 

906 
Second  Substitute  First  Revised  Sheet  No. 

1008 

Original  Volume  No.  3 

Fifth  Substitute  Fourth  Revised  Sheet  No.  2  , 

Substitute  Original  Sheet  No.  2-A 

Fourth  Substinite  Fourth  Revised  Sheet  No.  3 

Great  Lakes  states  that  the  purpose  of 
the  instant  filing  is  to  comply  with 
Ordering  Paragraph  (B)  of  the  "Order  On 
Compliance  Filing"  issued  by  the 
Federal  Energy  Regulatory  Commission 
("Commission")  on  December  20. 1991. 
in  Docket  Nos.  RP91-143-006.  et  al. 
(Order).  In  Lhis  regard,  the  Order 
directed  Great  Lakes  to  file  revised  tariff 
sheets  to  reflect  the  elimination  of  costs, 
in  the  design  of  its  interruptible  and 
overrun  rates,  associated  with  its 
incrementally-priced,  expansion 
facilities.  In  addition,  Great  Lakes  is  to 
reflect,  in  the  design  of  its  rates  for  non- 
incremental  customers,  a  credit  for 
anticipated  revenue  from  the  projected 
levels  of  interruptible  and  overrun 
services. 

Great  Lakes  further  states  that  its 
filing  includes  workpapers  setting  forth   ^ 
the  calculation  of  projected  fuel  usage. 

Great  Lakes  states  that  its  filing  is 
being  submitted  under  protest  and 
without  prejudice  to  Great  Lakes' 
request  for  rehearing  filed  in  response  to 
Opinion  Nos.  367  and  368  or  the  request 
for  rehearing  which  Great  Lakes  will  file 
concerning  the  Commission's  December 
20. 1991  order  herein. 

Great  Lakes  states  that  copies  of  this 
filing  were  posted  and  served  on  all  of 
its  customers,  upon  the  Public  Service 
Commissions  of  the  States  of  Minnesota, 
Michigan,  and  Wisconsin,  and  upon  all 
parties  listed  on  the  service  list 
maintained  by  the  Commission's 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
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with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  IB  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  22, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaaheD. 
Secretary. 

[FR  Doc  92-1382  Filed  1-17-92;  8.-45  am] 
MUJNa  oooc  crir-eiwi 


[Docket  Na  Pfl92-7-000] 

Louisiana  Intrastate  Qas  Corporation; 
Petition  tor  Rate  Approval 

January  14, 1992. 

Take  notice  that  on  January  0, 1992, 
Louisiana  Intrastate  Gas  Corporation 
(UG)  filed  pursuant  to  S  284.123(b)(2)  of 
the  Commission's  regulations,  a  petition 
for  rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  21  cents 
per  MMBtu  for  transportation  of  natural 
gas  under  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
through  its  Eloi  Bay  Facility. 

UG  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  section 
2(16)  of  the  NGPA  and  currently 
operates  intrastate  facilities  in 
Louisiana.  The  subject  of  this  petition  is 
its  Eloi  Bay  Facility.  LIG  states  that  the 
Elbi  Bay  FaciUty  was  the  subject  of  prior 
■"  orders  of  the  Conunission  in  Docket 
Nos.  ST89-1708-000,  etaJ.  Which 
determined  an  incremental  rate  of  3.37 
cents  per  MMBtu  for  section  311(a)(2) 
transportation  through  this  fadUty. 
These  orders  are  pending  review  in 
Louisiana  Intrastate  Gas  Corp.  v.  FERC, 
DC  Cir.  Nos.  89-1479, 90-1050  and  90- 
1476.  LIG  states  that  it  is  filing  this 
petition  to  have  its  general  system-wide 
rate  of  21  cents  currently  pending  in 
Docket  No.  PR91-12-000  apply  to  section 
311(a)(2)  transportation  using  the  Eloi 
Bay  Facility. 

Pursuant  to  S  284.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
>  in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150  day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data  and  arguments. 


Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
!S  305.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Conunission  on 
or  before  January  30, 1992.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Lou  D.  Casltell, 
Secretary. 

[FR  Doc.  92-1386  Filed  1-17-02:  8:45  am] 
MxiNQ  cooc  srir-oi-ii 


[Docket  No.  RP92-i8-«00] 

Pacific  Qas  Transmission  Co.;  Clwnga 
in  FERC  Qaa  Tariff 

January  14, 1992. 

Take  notice  that  on  January  10, 1992, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  and  acceptance 
the  following  tariff  sheets: 

Second  Revised  Volume  No.  1 

First  Revised  Sheet  No.  12  * 

Original  Volume  No.  1-A 

Sixth  Revised  Sheet  No.  4 
Second  Revised  Sheet  Nos.  S  and  14 
Second  Revised  Sheet  Nos.  72  and  73 
Second  Revised  Sheet  Nos.  74  and  75 
Second  Revised  Sheet  Nos.  78. 82, 8Tand  84 

The  purpose  of  this  filing  is  to  revise 
the  billing  demand  under  Rate  Schedule 
PL-l  of  Second  Revised  Volume  No.  1 
coincident  with  a  partial  conversion 
from  sales  service  under  Rate  Schedule 
PL-l  to  transportation  service  under 
Rate  Schedule  FTS-1  for  Pacific  Gas  and 
Electric  Company  (PG&E),  and  to  make 
certain  minor  changes  to  Rate  Schedule 
FTS-1,  the  form  of  service  egreements 
for  Rate  Schedules  FTS-1  and  ITS-1, 
and  to  the  format  of  the  Statement  of 
Rates  of  PGTs  FERC  Gas  Tariff, 
Original  Volume  No.  1-A. 

PGT  has  requested  an  effective  date 
of  January  10, 1992  for  First  Revised 
Sheet  No.  12  of  Second  Revised  Volume 
No.  1  and  February  9, 1992  for  all  other 
tariff  revisions.  A  copy  of  this  filing  is 
being  served  on  PGTs  jurisdictional 
customers  cmd  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §9  385.214 
and  385.211  of  the  Comission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  22, 1992.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD.  Casli^ 
Secretary. 

[FR  Doc.  92-1383  Filed  1-17-92:  8:45  am] 
Huma  oooE  nn-ovM 

[Docket  Na  RP«1-212^)03] 

Stingray  PipaHna  Co.;  Supplamantal 
Complianca  Filing 

January  14, 1992. 

Take  notice  that  Stingray  Pipeline 
Company  (Stingray),  on  January  10, 
1992,  filed  certain  revised  tariff  sheets  in 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  to  correct  an  earlier 
compUance  filing  that  it  made  on 
October  15. 1991  pursuant  to  an  order  of 
the  Federal  Energy  Regulatory 
Commission  (Conunission)  issued  on 
September  la  1991  in  Docket  No.  RP91- 
212-000,  56  FERC  1 61,462  (1991).  The 
proposed  tariff  sheets,  which  pertain  to 
(  e.3(d]  of  Stingray's  FTS  and  ITS  Rate 
Schedules,  are  as  follows: 

Revised  Second  Substitute  Original  Sheet  No. 

59 
Revised  Second  Substitute  Original  Sheet  No. 

60 
Original  Sheet  No.  BOA 
Revised  Second  Substitute  Original  Sheet  No. 

97 
Original  Sheet  No.  e7A 

Stingray  requests  that  the  tendered 
tariff  sheets  be  accepted  in  lieu  of  those 
filed  in  the  October  15  compliance  filing 
to  be  effective  October  1, 1991. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  beTiled 
on  or  before  January  22. 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  0.  CaahaU, 
Secretary. 

[FR  Doc  92-1384  Filed  1-17-92: 8:45  am] 
I  oooc  snr-aiHi 
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Office  of  Energy  Research 

Special  Research  Grant  Program 
Notice  92-7:  Advanced  Heterogeneous 
Catalysts  for  Energy  Applications 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant" 
applications. 

summary:  The  Office  of  Program 
Analysis.  Office  of  Energy  Research  of 
the  Department  of  Energy,  hereby 
announces  its  interest  in  receiving 
applications  for  Special  Research 
Grants  that  seek  support  for  conducting 
a  research  needs  assessment  in  the  area 
of  advanced  heterogeneous  catalysts  for 
energy  applications.  The  purpose  of  this 
activity  is  to  identify  and  disseminate 
priority  research  needs  for  achieving 
high  efficiency  utilization  of  state  of  the 
art  developments  in  heterogeneous 
catalysts  with  superior  economic, 
environmental,  and  performance 
potential.  This  project  should  focus  on 
topics  in  heterogeneous  catalysis  that 
have  a  significant  impact  on  energy 
issues  such  as  energy  conservation 
through  process  improvement,  uses  in 
alternate  fuel  development  or  alternate 
feedstock  utilization,  and  applications  to 
alleviate  pollutants  from  energy 
processes.  The  study  shall  not  address 
electrochemical,  photochemical, 
biochemical,  or  homogeneous  catalysts. 
Applicants  Tiust  include  a  description 
of  the  planned  methodology  that  will  be 
used  in  assessing  long  term  (up  to  20 
years]  research  directions, 
opportunities,  priorities,  and  degrees  of 
difficulty  in  accomplishing  identified 
research  opportunities. 

Applicants  must  enlist  the  aid  of 
experts  from  acdemia  and  industry  to 
identify,  describe,  and  assess  on  a 
worldwide  basis,  the  most  promising 
new  (i.e.,  beyond  state  of  the  art) 
developments,  applications,  and 
opportunities  in  science  and  technology 
to  facilitate  the  future  utilization  of 
heterogeneous  catalysts  in  energy 
related  areas. 

APPUCAT10N  information:  Information 
about  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  processes,  and  other  policies 
and  procedures  may  be  found  in  the 
Application  and  Guide  for  the  Special 
Research  Grant  Program.  The 
application  kit  and  guide  and  copies  of 
10  CFR  Part  605  are  available  from  Paul 
Maupin,  Office  of  Program  Analysis, 
Office  of  Energy  Research,  U.S. 
Department  of  Energy,  ER-33, 
Washington,  DC  20585.  Instructions  for 
preparation  of  an  application  are 
included  in  the  application  kit. 
Telephone  requests  may  be  made  by 


calling  (301)  903-4355  or  FTS  233-4355. 

The  Catalog  of  Federal  Domestic 

Assistance  number  for  this  program  is 

81.049. 

dates:  Formal  applications  submitted  in 

response  to  this  notice  should  be 

received  by  March  3, 1992. 

ADDRESSES:  Formal  applications  sent  by 
U.S.  Mail  should  be  addressed  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Division  of  Acquisition  and 
Assistance  Management,  ER-64, 
Washington,  DC  20585,  ATTN:  Program 
Notice  92-7.  The  following  address  must 
be  used  when  submitting  applications 
by  U.S.  Postal  Service  Express,  any 
commercial  mail  dehvery  service,  or 
when  handcarried  by  the  applicant:  U.S. 
Department  of  Energy,  Office  of  Energy 
Reserch,  Division  of  Acquisition  and 
Assistance  Mangement,  ER-64/GTN, 
19901  Germantown  Road,  Germantown, 
MD  20874. 
SUPPLEMENTARY  INFORMATION: 

Heterogeneous  catalysts  are  central  to 
our  current  technology  in  the  production 
and  consumption  of  fuels,  the 
manufacture  and  processing  of  chemical 
feedstocks,  and  the  manufacture  of 
plastics.  They  are  of  wide  use  in 
industry  since  they  are  easily  separated 
from  the  product  stream  by  physical 
means.  /Mother  aspect  of  catalysts  is 
that  they  often  permit  transformations 
that  are  impractical  or  unknown  by 
other  means.  When  processes  such  as 
this  are  found,  they  can  significantly 
impact  upon  the  energy^field  by 
changing  the  basis  for  comparison.  A  ' 
classic  example  in  the  field  of 
heterogeneous  catalysis  was  the  advent 
of  cracking  catalysts  for  liquid  fuels.  The 
more  recent  refinements  of  this 
technology  are  represented  by  the 
zeolites.  It  has  been  estimate  that  the 
introduction  of  this  technology  has 
permitted  savings  of  more  than  400 
million  barrels  of  oil  each  year.  This 
translates  to  2.4  Quads  each  year.  A 
shift  of  1%  in  the  efficiency  of  oil 
conversion  to  liquid  fuel  is  estimated  to 
result  in  a  savings  of  more  than  22 
million  barrels  of  oil  each  year.  Aside 
from  the  savings  in  feedstocks,  a 
reduction  in  processing  energy 
requirements  also  occurs  when  the 
catalyst  is  more  effective.  The  zeolite 
type  of  heterogeneous  catalyst  has  also 
proven  capable  of  converting 
unconventional  feedstocks  such  as 
natural  gas,  coal  gases,  wood  alcohol, 
grain  alcohol,  plant  oils,  or  terpenes 
from  grasses  and  other  plants  to  liquid 
fuels.  Refinements  to  heterogeneous 
catalysts  for  their  application  to 
renewable  or  domestic  resources  could 
make  a  significant  impact  on  the  U.S. 


balance  of  payments,  standard  of  living, 
and  energy  security. 

Advances  in  the  sciences  have 
progressed  to  the  point-where  it  is  now 
possible  to  design  heterogeneous 
catalysts  by  rational  design.  Heretofore, 
these  advances  have  been  mostly  the 
result  of  trial  and  error.  The 
development  of  heterogeneous  catalysis 
have  long  been  the  domain  of  the 
petrochemical  industry.  As  such,  the 
current  types  of  heterogeneous  catalysts 
are  tailored  to  the  needs  and 
requirements  of  this  industry.  The 
applicability  of  these  catalysts  to 
alternate  feedstocks  is  in  large  part 
coincidental  and  may  not  represent  the 
full  potential  possible  in  converting  from 
petroleum  dependence  to  alternate 
feedstocks. 

In  performing  a  research  needs 
assessment  for  heterogeneous  catalysts, 
the  grantee  shall  assemble  a  panel  of 
experts  in  the  rational  design, 
preparation,  modification, 
characterization,  and  utilization  of 
heterogeneous  catalysts  to  review, 
analyze,  evaluate,  and  prioritize  the  long 
term  (5  to  20  years)  research  needs  and 
opportunities  for  application  of 
heterogeneous  catalysts  to  energy 
applications.  The  energy  applications  of 
heterogeneous  catalysts  considered 
should  include  energy  conservation 
through  process  improvement,  uses  in 
alternate  fuel  development  or  alternate 
feedstock  utilization,  and  applications  to 
alleviate  pollutants  from  energy 
processes.  Specific  examples  of 
appropriate  technological  applications 
would  include  heterogeneous  catalysts 
in  coal  liquefaction,  coal  gasification, 
flue  gas  cleanup,  biomass  conversion  to 
gaseous  and  liquid  fuels,  use  of  non- 
petroleum  feedstocks  in  chemical 
manufacturing,  and  conversion  of 
natural  gas  to  liquid  fuels. 

The  overall  emphasis  should  primarily 
address  the  mutual  technologies 
employed  in  heterogeneous  catalyst 
research  in  relation  to  energy 
applications.  Mutual  technologies  such 
as  support  development,  support- 
catalyst  interactions,  factors  underlying 
catalyst  activity,  selectivity,  or 
resistance  to.poisoning,  and  unique, 
innovative  catalyst  developments  are 
appropriate  focal  points,  llie  study  shall 
not  address  electrochemical, 
photochemical,  biochemical,  or 
homogeneous  catalysis  in  order  to 
adequately  address  the  subject  of 
heterogeneous  catalysts  in  detail. 

To  address  the  objectives  discussed 
above,  the  Office  of  Program  Analysis  of 
the  Office  of  Energy  Research  has 
coordinated  with  the  DOE  Office  of 
Conservation  and  Renewable  Energy 


UMI 
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and  the  Office  of  Fossil  Energy,  and  is 
planning  to  award  a  grant  for  a  research 
needs  assessment  for  advanced 
heterogeneous  catalysts  in  energy 
applications.  The  Office  of  Program 
Analysis  plans  to  publicly  disseminate 
the  results  and  findings  of  this  research 
needs  assessment  in  a  report.  Specific 
information  concerning  requirements  for 
the  application  follow. 

The  principal  investigator  of  the 
assessment  must  be  an  individual  who 
is  competent  and  accomplished  in 
appropriate  scientific  and  technical 
areas.  Competence  and 
accomplishments  shall  be  described  in 
the  application  which  shall  address 
industrial  or  academic  experience, 
research  pubUcations,  contributions 
while  serving  as  an  expert,  consultant 
services,  honors  and  awards,  and 
education,  including  advanced  degrees 
and  other  academic  qualifications.  The 
principal  investigator  also  shall  be  an 
individual  wiUi  demonstrated  ability  to 
conduct  research  needs  assessments  for 
heterogeneous  catalysts  and  their 
energy  related  applications  and  to 
manage  individual  experts  and  groups  of 
experts  in  the  timely  and  successful 
identification,  analysis,  distillation  and 
documentation  of  scientific  and 
technical  information.  These 
demonstrated  abilities  shall  be 
documented  in  the  application. 

The  applicant,  in  order  to  address 
adequately  and  competently  the  full 
scope  of  this  endeavor  at  sufficient 
technical  depths  in  all  major  topical 
areas,  must  enlist  the  aid  of  other 
scientific/technical  experts.  The 
application  shall  provide  tentative 
identification  of  all  proposed  experts 
and  their  present  affiliation.  All  experts, 
both  foreign  and  domestic,  are  to  be 
individuals  who  are  competent  and 
accompUshed  in  a  scientific  or  technical 
discipline  directly  related  to  the 
research  assessment.  Technical 
competence  and  accomplishments  of 
each  expert  shall  be  described  in  the 
application,  and  should  include  the 
individual's  experience,  research 
publications,  consultant  services, 
contributions  while  serving  as  an  expert 
with  other  groups,  honors  and  awards, 
professional  experience,  and  education, 
including  advanced  degrees  and  other 
academic  qualifications.  The  expected 
contribution  of  each  expert  to  the 


assessment's  objectives  should  be 
identified.  The  overall  technical 
expertise  of  the  group  of  experts,  when 
combined  with  the  technical  expertise  of 
the  principal  investigator,  should  be 
shown  to  be  adequate  to  cover  the 
various  scientific  and  technical 
disciplines  involved  in  the  assessment. 

These  experts  will  assist  the  principal 
investigator  in  accomplishment  of  the 
assessment's  objectives,  especially  in 
writing  major  sections  of  the  required 
final  report.  They  are  also  expected  to 
conduct  technical  discussions  with  other 
experts,  specialists,  researchers,  and 
research  program  managers  in  the 
scientific  and  technical  areas;  conduct 
site  visits  to  laboratories  and  other 
facilities  where  research  and 
development  directly  related  to  the 
subject  area  is  conducted  and  managed; 
and  review  and  evaluate  recent  and 
relevant  research  including  scientific 
and  technical  literature. 

The  initial  composition  of  a  group  of 
experts,  other  consultants,  and  any 
subsequent  changes  must  be  approved 
by  the  Program  Manager  and 
Contracting  Officer. 

Applications  also  should  include  the 
following:  a  schedule  of  the 
assessment's  major  activities  including 
the  tentative  content  of  meetings  of 
various  teams  of-the  experts,  a 
description  of  anticipated  site  visits  to 
publicly  and  privately  funded  facilities, 
a  description  of  all  conferences  to  be 
attended  as  a  part  of  assessment 
activities,  and  a  description  of  the 
methodology  for  obtaining  a  peer  review 
of  the  assessment  results. 

The  applicant  is  expected  to  supply 
the  personnel,  facilities,  and  materials 
necessary  to  accomplish  the  objectives 
of  the  assessment  as  described  in  this 
notice. 

APPUCATION  REVIEW  AND  AWARD 
information:  Applications  will  be 
reviewed  in  accordance  with  the  Energy 
Research  Merit  Review  System, 
published  in  the  Federal  Register,  March 
11, 1991  (56  FR 10244).  Subject  to  the 
availability  of  appropriated  FY  1992 
funds,  one  grant  award  at 
approximately  $300,000  is  planned.  The 
grant  award  will  be  for  a  1-year  period. 


Issued  in  Washington,  DC,  on  lanuary  10. 
1902. 
D  J).  Mayhew, 

Deputy  Director  for  Management,  Office  of 

Energy  Research. 

(FR  Doc  92-1418  Piled  1-17-92;  8:45  am] 


Offic*  Of  FomH  Enargy 

[Dodwt  No.  FE  CAE  t2-01:  CwtMcMon 
NotiC*— Ml 

Notlc*  of  FIHng  C«rtmcation  of 
CompHancr.  Coal  CapablMy  of  N«w 
Etoctrte  Poworplant  Pursuant  to 
Provfslons  of  ttta  Powarpiant  and 
Industrial  Fual  Usa  Act,  as  Amandad 

AOENCV:  Office  of  Fossil  Energy, 

Department  of  Energy. 

action;  Notice  of  filing. 

summary:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA). 
as  amended  (42  U.S.C.  8301  et  sag.), 
provides  that  no  new  electric 
powerplant  may  be  constructed  or 
operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (FUA  section  201(a),  42 
U.S.C.  8311  (a),  Supp.  V.  1987).  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  loan  powerplant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  FUA  section  201(d),  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerplant,  that  such 
powerplant  has  the  capabiUty  to  use 
coal  or  another  alternate  fuel.  Such 
certification  estabhshes  compliance 
with  section  201(a)  as  of  the  date  it  is 
filed  with  the  Secretary.  The  Secretary 
is  required  to  publish  in  the  Federal 
Register  a  notice  reciting  that  the 
certification  has  been  filed.  Three 
owners  and  operators  of  proposed  new 
electric  base  load  powerplants  have 
filed  self-certifications  in  accordance 
with  section  201(d). 

Further  information  is  provided  in  the 
SUPfLEMCNTARY  INFORMATION  section 
below. 

SUPPI.EMENTARY  INFORMATION:  The 

following  companies  have  filed  self- 
certifications: 


Name 


EEA  t.  LP.,  Waahmglon,  DC — 

EEA  II.  LP..  Washington.  00 „ 

SeNwfc  Cogan  Partnere,  LP..  Boaton,  MA„ 


Dated 


1-6-02 
1-6-92 
1-7-92 


Type  Of  fadWy 


Comfainad  cyda.. 
Cofnbinad  cyda.. 
JoppifB  cycle 


capacity 


ISO 

ISO 

>340 


Location 


Union  County.  NJ. 
Bi^lMi  County.  NJ. 

Seliarti.NY. 
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'  On  1-5-90  SelhifV  filed  a  certification  fof  a  79.9  MW  topping  cyde  facility  (phase  I)  wtiicfi  was  published  in  the  Federal 
Phase  II  of  the  facility  is  being  boilt  and.  when  completed,  the  total  capacity  of  the  facility  will  be  340  MW. 


on  1-26-90  (55  FR  2680). 


Amendments  to  the  FUA  on  May  21. 
1987  (Pub.  L  100-42).  altered  the  general 
prohibitions  to  include  only  new  electric 
base  load  powerplants  and  to  provide 
for  the  self-certification  procedure. 

Copies  of  these  self-certifications  may 
be  reviewed  in  the  Office  oUuels 
Programs.  Fossil  Energy,  room  3F-056. 
FE-52.  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  or  for  further 
information  call  Myra  Couch  as  (202) 
586-6769. 

Issued  in  Washington,  DC  on  January  14. 
1992. 

Anthony }.  Comb, 

Director.  Office  of  Coal  &  Electricity.  Office  of 
Fuels  Programs  Fossil  Energy. 
|FR  Doc.  92-1421  Filed  1-17-92;  8:45  am] 
WUJNG  CODE  6490-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY  I 

IFRL-4094-61  | 

wmidrawal  of  No  Migration  Petition 
Reissuance  Request 

agency:  Region  6.  EPA. 
action:  Informational  Notice 

summary:  Notice  is  hereby  given  that 
E.I.  du  Pont  de  Nemours  &  Co.,  Inc. 
(Dupont).  which  owns  and  operates  3 
Class  I  hazardous  waste  injection  wells 
in  Beaumont,  Texas,  has  withdrawn  a 
"no  migration"  exemption  reissuance 
request  it  submitted  to  EPA  Region  5  on 
July  3, 1991.  Accordingly,  the  EPA  will 
take  no  further  action  op  that 
reissuance. 

FOR  FURTHER  INFORMATION  CONTACT 
Minnie  Howard  (6W-SU)  of  the  EPA 
Region  6  OfRce  at  the  address  shown 
below  or  by  calling  (214)  655-7165:  EPA 
Region  6. 1445  Ross  Avenue,  Dallas. 
Texas  75202. 

SUPPLEMENTARY  INFORMATION:  Section 
3004  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)."42  U.S.C.  6924. 
bans  disposal  of  certain  restricted 
hazardous  wastes  into  an  injection  well 
unless  the  owner/operator  of  the  well 
demonstrates  to  the  EPA  that  there  will 
be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
Injection  well  operators  seeking 
approval  of  such  demonstrations  file  "no 
migration"  petitions  with  the  Agency. 
The  EPA  promulgated  regulations,  now 
codiHed  at  40  CFR  Part  148,  setting 
minimum  standards  for  no  migration 
demonstrations  at  53  FR  28118  (July  26. 


1988).  In  relevant  part,  those  regulations 
allow  injection  well  operators  to 
demonstrate  no  migration  through 
appropriate  mathematical  modeling 
using  site  specific  geological  data  or,  if 
such  data  are  unavailable,  conservative 
assumptions.  Dupont  demonstrated  no 
migration  for  the  3  Class  injection  wells 
at  the  Beaumont  site  and  received  an 
exemption  to  the  land  disposal 
restrictions  on  July  10. 1990.  A  condition 
of  that  exemption  required  that  Dupont 
limit  the  specific  gravity  of  injected 
wastes  to  1.055. 

In  letter  dated  July  3, 1991.  Dupont 
requested  that  the  EPA  modify  its 
exemption  to  allow  injection  of  wastes 
falling  within  a  range  of  specific 
gravities  into  the  Lower  Oakville 
Formation.  As  part  of  its  request. 
Dupont  provided  the  Agency  with 
additional  information,  including 
modeling  of  the  waste  plume  based  on 
specific  gravities  at  each  end  of  the 
requested  range.  Based  on  a  technical 
review  of  Dupont's  reissuance  request, 
on  October  3, 1991.  the  EPA  proposed  to 
reissue  the  no  migration  exemption, 
soliciting  public  comment  on  all  aspects 
of  Dupont's  original  petition  and 
reissuance  request.  As  proposed,  the 
reissued  exemption  would  have  allowed 
injection  of  wastes  within  a  specific 
gravity  range  of  1.055  to  1.085. 

In  comments  on  the  proposed 
reissuance,  Dupont  contended  the  EPA 
should  allow  it  to  inject  fluids  outside 
that  specific  gravity  range  as  long  as  the 
average  speciflc  gravity  of  the  injected 
fluids  remained  within  that  range. 
Because  neither  Dupont's  original 
petition  nor  its  reissuance  request 
contained  a  no  migration  demoAstration 
for  wastes  of  specific  gravity  beyond  the 
proposed  range,  however,  the  EPA 
informed  Dupont  it  did  not  agree  with 
that  comment.  Subsequently,  Dupont 
withdrew  its  reissuance  request  in  a 
letter  dated  December  2, 1991. 
Accordingly,  the  EPA  will  taken  no 
further  action  on  that  request  and 
Dupont  will  remain  subject  to  the 
conditions  of  the  exemption  the  EPA 
granted  on  July  10, 1990. 

Dated:  January  13. 1992. 
Myron  O.  Knudson, 

Director.  Water  Management  Division,  EPA 

Region  ft 

(FR  Doc.  92-1414  Filed  1-17-92;  8:45  am] 

MUJtM  CODE  (SW-CO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extenshsn  of  3067-0189. 

Title:  State/Local  Exercise  Data. 

Abstract:  ThB  State/local  exercise 
annex  of- the  Comprehensive 
Cooperative  Agreement  contains 
reporting  requirements  for  exercises 
docimiented  on  each  State's  5-year 
exercise  plan.  FEMA  Form  95-16, 
Exercise  Data,  is  used  to  confirm- 
projected  exercise  activities  and 
document  valuable  data  which  may 
indicate  the  need  for  remedial  actions  at 
the  local  level.  Collectively,  the  data 
also  provides  FEMA  with  an  indication 
of  the  country's  state  of  national 
preparedness. 

Type  of  Respondents:  State  and  local 
gbverments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  960  Hours. 

Number  of  Respondents:  3.200. 

Estimated  Average  Burden  Hours  Per 
Response:  18  minutes. 

Frequency  of  Response:  Annually. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Borror,  (202)  646-2624.  500 
C  Street.  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman. 
(202)  395-7340.  Office  of  Management 
and  Budget.  3235  New  Executive  Office 
Building,  Washington,  DC  20503  within 
eight  weeks  of  this  notice. 

Dated:  January  13. 1992. 
Wesley  C.  Moon, 

Director,  Office  of  Administrative  Support. 
(FR  Doc.  92-1408  Filed  1-17-92;  8:45  am] 

BtLUNO  CODE  t71«-01-H 
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[FEIIIA-929-DR] 

Mtametota;  Amendment  to  Notice  of  a 
Maior  Disaster  Dedaration 

AOENCV:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  Thi«  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  (FEMA-929-DR),  data 
December  26, 1991,  and  related 
determinations. 

dated:  January  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472  (202)  646-3606. 

notice:  The  notice  of  a  major  disaster 
for  the  State  of  Minnesota,  dated 
December  26, 1991,  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  December 
26,1991: 

The  counties  of  Faribault,  Fillmore,  and 
Martin  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.)       'c 

Grant  C  PetetBon. 

Associate  Director,  State  and  Local  Programs 

and  Support.  Federal  Emergency 

Management  Agency. 

(FR  Doc.  92-1410  Filed  1-17-92;  8:45  am] 
BIUMO  COM  triS-OMI 


[FEMA-930-DR] 

Texas;  Amendment  to  Notice  of  a 
Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-930-DR),  dated  December 
26, 1991,  and  related  determinations. 

dated:  January  11, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
notice:  The  notice  of  a  major  disaster 


for  the  State  of  Texas,  dated  December 
26, 1991,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  26, 1991: 

The  counties  of  Brazos,  Johnson,  and 

Williamson  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.518,  Disaster  Assistance.) 
Grant  C  Petetaon, 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
(FR  Doc.  92-1409  Filed  1-17-92;  8:45  am] 
MLLMO  CODE  CnS-Oa-H 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed;  JugoHmja,  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Conunission,  Washington,  DC  20573, 
vnthin  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  5  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  217-011364. 

Title:  Jugolinija/ICESCO  Space 
Charter  Agreement 

Parties: 

Jugolinija, 

Kuwait  Eastern  Shipping  Company 
("KESCO"). 

Synopsis:  The  proposed  Agreement 
would  authorize  KESCO  to  charter 
space  from  Jugolinija  in  the  trade 
between  United  States  ports  and  ports 
on  the  Arabian  Gulf  induing  Kuwait  and 
Red  Sea  Ports  of  Saudi  Arabia. 

Dated:  January  14, 1992 

By  Order  of  the  Federal  Maritime 

Commission. 

Ronald  D.  Muq>hy. 

Assistant  Secretary. 

(FR  Doc.  92-1328  Filed  1-17-02;  8:45  am] 

nUMQ  CODE  t730-01-M 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Marlcet  Committer. 
Domestic  Policy  Directive  o1 
November  S.  1991 

In  accordance  with  S  271.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 
held  on  November  5, 1991.'  The 
Directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  Information  reviewed  at  this  meeting 
portrays  a  sluggish  economy  and  a  marked 
deterioration  in  business  and  consumer 
conHdence.  Total  nonfarm  payroll 
employment  was  unchanged  in  October  after 
rising  slightly  over  the  third  quarter,  and  the 
civilian  unemployment  rate  edged  t>ack  up  to 
6.8  percent.  Industrial  production  has  been 
flat  in  recent  months.  Consumer  spending 
increased  considerably  through  the  summer, 
in  part  because  of  a  sizable  rise  in 
expenditures  on  motor  vehicles;  sales  of 
motor  vehicles  slowed  in  October,  however. 
Real  outlays  for  business  equipment — 
especially  for  computers — have  been  rising, 
but  nonresidential  construction  has  continued 
to  decline.  Housing  starts  and  home  sales 
have  weakened  recently.  The  nominal  U.S. 
merchandise  trade  deficit  in  July-August  wa« 
significantly  above  its  average  rate  in  the 
second  quarter.  Wage  and  price  increases 
have  continued  to  trend  downward. 

Short-term  interest  rates  have  declined 
somewhat  further  since  the  Committee 
meeting  on  October  1,  while  bond  yields  are 
about  unchanged  to  slightly  higher  on 
balance.  The  trade-weighted  value  of  the 
dollar  in  terms  of  the  other  G-10  currencies 
declined  on  balance  over  the  intermeeting 
period. 

Expansion  in  M2  and  M3  resumed  in 
October,  albeit  at  a  slow  pace.  For  the  year 
through  October,  expansion  of  both  M2  and 
M3  is  estimated  to  have  been  at  the  lower 
ends  of  the  Committee's  ranges. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability  and  promote  sustainable 
growth  in  output.  In  furtherance  of  these 
objectives,  the  Committee  at  its  meeting  in 
July  reaffirmed  the  ranges  it  had  established 
in  February  for  gro»rth  of  M2  and  M3  of  2-1/2 
to  6-1/2  percent  and  1  to  5  percent, 
respectively,  measured  from  the  fourth 
quarter  of  1990  to  the  fourth  quarter  of  1991. 
The  monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  also  was 
maintained  at  4-1/2  to  8-1/2  percent  for  the 
year.  For  1992,  on  a  tentative  basis,  the 
Committee  agreed  in  July  to  use  the  same 


■Copies  of  the  Record  of  policy  actions  of  the 
Committee  for  the  meeting  of  November  5. 1991.  ere 
available  upon  request  to  The  Board  of  Governors 
of  the  Federal  Reserve  System.  Washington,  DX:. 
20551. 
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ranges  as  in  1991  for  growth  in  each  of  the 
monetary  aggregates  and  debt,  measured 
from  the  fourth  quarter  of  1991  to  the  fourth 
quarter  of  1992.  With  regard  to  M3.  the 
Committee  anticipated  that  the  ongoing 
restructuring  of  thrift  depository  institutions 
would  continue  to  depress  the  growth  of  this 
aggregate  relative  to  spending  and  total 
credit.  The  behavior  of  the  monetary 
aggregates  will  continue  to  be  evaluated  in 
the  light  of  progress  toward  price  level 
stability,  movements  in  their  velocities,  and 
developments  in  the  economy  and  financial 
markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
decrease  somewhat  the  existing  degree  of 
pressure  on  reserve  positions.  Depending 
upon  progress  toward  price  stability,  trends 
in  economic  activity,  the  behavior  of  the 
monetary  aggregates,  and  developments  in 
foreign  exchange  and  domestic  financial 
markets,  slightly  greater  reserve  restraint 
might  or  slightly  lesser  reserve  restraint 
would  be  acceptable  in  the  intermeeting 
period.  The  contemplated  reserve  conditions 
are  expected  to  be  consistent  with  growth  of 
M2  and  M3  over  the  period  from  September 
through  December  at  annual  rates  of  about  3 
and  1  percent,  respectively. 

By  order  of  the  Federal  Open  Market 
Committee,  January  3. 1992. 
Nonnand  Beraaid,  I 

Deputy  Secretary.  Federal  Open  Market 
Committee. 

|FR  Doc.  92-1357  Filed  1-17-92;  8:45  am) 
BfLLWM  CODE  tSIO-OI-P 

His  Royal  Highness  Pr:;ice  Alwaleed 
Bin  Taial  Bin  Abduleziz  Al  Saud; 
Change  In  Bank  Control  Notice; 
Acquisition  of  Stiares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817[j])  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated  - 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
^•received  not  later  than  February  11, 
1992. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  His  Royal  Highness  Prince 
Alwaleed  Bin  Talal  Bin  Abduleziz  Al 
Saud,  Riyadh,  Saudi  Arabia,  and 


Kingdom  5-KR,  Limited,  Cayman 
Islands;  to  acquire  14.87  percent  of  the 
voting  shares  of  Citicorp,  New  York. 
New  York,  and  thereby  indirectly 
acquire  Citibank  (NY  State),  Rochester. 
New  York,  and  Citibank  NA,  New  York. 
New  York;  Citicorp  (Maine),  South 
Portland,  Maine,  and  thereby  indirectly 
acquire  Citibank  (Maine)  NA,  South 
Portland,  Maine;  Citicorp  Holdings  Inc., 
New  Castle,  Delaware,  and  thereby 
indirectly  acquire  Citibank  (Delaware), 
New  Castle.  Delaware;  Citibank 
(Florida)  NA,  Dania,  Florida;  Citibank 
(South  Dakota)  NA,  Sioux  Falls,  South 
Dakota;  Citibank  (Arizona),  Phoenix, 
Arizona;  and  Citibank  (Nevada)  NA,  Las 
Vegas.  Nevada;  DeAnza  Holding  Co., 
Sunnyvale,  California,  and  thereby 
indirectly  acquire  Citibank  (Maryland) 
NA,  Towson,  Maryland;  and  DeAnza 
Bank.  Sunnyvale,  California. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  Quintan  E.  Daniel  and  Kathryn  S. 
Daniel,  Alamogordo,  New  Mexico;  to 
acquire  an  additional  6.09  percent  of  the 
voting  shares  of  Western  Bancshares  of 
Alamogordo,  Inc.,  Alamogordo,  New 
Mexico,  for  a  total  of  11.61  percent,  and 
thereby  indirectly  acquire  Western 
Bank,  Alamogordo,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  14, 1992. 
Jennifer  J.  Jolmson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  92-1349  Filed  1-17-92: 8:45  am) 

WLUNQ  COOC  U1<HI1-r 


KLT  Bancshares,  Inc^  Formation  of, 
Acqulsltton  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  t  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  o^ices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 


a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  February 
11, 1992. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  KLT  Bancshares,  Inc.,  Kansas  City. 
Missouri:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Farley  Bancshares,  Inc., 
Farley,  Missouri,  and  thereby  indirectly 
acquire  Farley  State  Bank,  Farley, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  14, 1992. 
lennifer  J.  lohiison. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-1350  Filed  1-17-92: 8:45  amj 
aiLUNO  CODE  Kie-ai^ 

National  City  Corporation;  Formation 
of ,  Acqulsnion  by,  or  Margar  of  Bank 
Holding  Compames;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  S  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  baidc  or  bank  holding  company.  The 
listed  company  has  also  applied  under  i 
225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
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as  undue  concentration  of  resources, 
decreased  or  i^ifair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  11. 
1992. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  I.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Qeveland,  Ohio  44101: 

1.  National  City  Corporation, 
Cleveland,  Ohio,  and  NC  Acquisition 
Corp.,  Cleveland,  Ohio;  to  merge  with 
Merchants  National  Corporation, 
Indianapolis,  Indiana,  and  thereby 
indirectly  acquire  Merchants  National 
Bank  &  Trust  Company  of  Indianpolis, 
Indianapolis,  Indiana;  Farmers  National 
Bank  of  Shelbyville,  Shelbyville, 
Indiana;  Central  National  Bank  of 
Greencastle,  Greencastle,  Indiana; 
Hancock  Bank  &  Trust,  Greenfield, 
Indiana;  Union  State  Bank,  Carmel. 
Indiana;  Mid  State  Bank  of  Hendricks 
County,  Danville,  Indiana;  Mid  State 
Bank,  Zionsville,  Indiana;  Anderson 
Banking  Company,  Anderson,  Indiana; 
The  National  Bank  of  Greenwood, 
Greenwood,  Indiana;  The  Seymour 
National  Bank,  Seymour,  Indiana; 
Citizens  National  Bank  otTipton, 
Tipton,  Indiana;  Fayette  National  Bank 
and  Trust  Company,  Connersville, 
Indiana;  Madison  Bank  &  Trust 
Company,  Madison,  Indiana;  Elston 
Bank  &  Trust  Company,  Crawfordsville, 
Indiana;  Batesville  State  Bank, 
Batesville,  Indiana;  First  National  Bank 
of  East  Chicago,  East  Chicago,  Indiana; 
and  First  National  Bank  of  bidiana, 
Logansport,  Indiana. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Merchants  Mortgage  Corporation, 
Indianapolis,  Indiana;  Mortgage 
Company  of  Indiana,  Inc.,  Indianapolis, 
Indiana;  and  Rothenfeld  Financial 
Corporation,  Indianapolis,  Indiana,  and 
thereby  engage  in  mortgage  banking 
pursuant  to  §  225.25(b}(l];  Merchants 
Capital  Management,  Inc.,  IndianapoUs, 
In(Uana,  and  thereby  engage  in 
investment  advisory  services  pivsuant 
to  S  225.25(b)(4];  Circle  Leasing 
Corporation  and  its  subsidiaries,  all  of 
Indianapolis,  Indiana,  and  thereby  to 
engage  hi  equipment  lease  financing 


pursuant  to  §  225.25(b)(5):  and  North 
Madison  Insurance  Agency,  In&, 
Indianpolis,  Indiana,  a  wholly-owned 
subsidiary  of  Madison  Bank  ft  Trust 
Company,  and  thereby  engage  in  general 
insiu'ance  agency  activities  pursuant  to 
I  4(c)(8)(D]  of  the  Bank  Holding 
Company  Act,  as  amended.  All 
activities  will  be  conducted  throughout 
the  United  States  with  the  exception  of 
the  general  insurance  agency  activities, 
which  Vvill  be  confined  to  the  States  of 
Indiana,  Illinois,  Michigan,  Ohio  and 
Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14, 1992. 
Jennifer  ].  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  92-1351  Filed  1-17-92;  8:45  am] 
MtUNQ  COM  •>1»-tf1-r 


Second  Bancorp,  Inc.;  Notice  of 
Application  to  Engage  de  novo  In 
Permissible  Nonbanking  Activltiee 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's,  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throu^  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  8  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  Or  the  offices  of  the  Board  of 
Governors  not  later  than  February  11, 
1992. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  I.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Second  Bancorp,  Inc.,  Warren, 
Ohio;  to  engage  de  novo  through  its 
subsidiary.  Aurora  Federal  Savings 
Bank,  Aurora,  Ohio,  in  owning  and 
operating  a  savings  institution  pursuant 
to  fi  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  14. 1992. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  92-1352  Filed  1-17-92;  8:45  am] 
INIMO  COM  saio-ot-P 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Hearing 

AOENCv:  General  Accounting  Office. 
action:  Notice. 


:  Pursuant  to  section  10(a)(2)  of 

the  Federal  Advisory  Committee  Act 
(Pub.  L  No.  92-463),  as  amended,  notice 
is  hereby  given  that  a  public  hearing  of 
the  Federal  Accounting  Standards 
Advisory  Board  will  be  held  on  Friday, 
Februrary  28, 1992,  from  9  a.m.  to  4  p.m. 
in  room  121,  National  Building  Museum, 
401 F  St.,  NW.,  Washington.  DC. 

The  Board  will  hears  views  and 
testimony  of  interested  parties  on  the 
Board's  first  Exposure  Draft,  entitled 
Financial  Resources,  Funded  Liabilities, 
and  Net  Financial  Resources  of  Federal 
Entities.  The  Board  is  also  interested  in 
hearing  views  on  the  timing  for  the 
implementation  of  standards.  That  is, 
should  standards  be  issued  and 
implemented  as  they  are  decided  or 
should  implementation  be  delayed  until 
there  is  a  broad  range  of  standards 
completed?  Views  on  other  issues  such 
as  the  Board's  agenda  and  user  needs 
may  also  be  provided.  Persons 
interested  in  providing  either  written  or 
oral  testimony  should  notify  the  Staff 
Director  by  Monday,  February  3, 1992. 
Written  comments,  position  papers,  and 
outlines  of  oral  presentations  should  be 
submitted  to  the  Board  by  Wednesday, 
February  19.  The  Board  will  schedule 
those  desiring  to  give  oral  testimony 
who  have  inade  timely  requests,  subject 
to  available  time.  Copies  of  any  written 
material  submitted  to  the  Board  will  be 
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distributed  to  members  of  the  Board  and 
made  a  part  of  its  public  file.  Any 
interested  person  may  attend  the 
hearing  as  an  observer.  Board  hearings 
are  open  to  the  fniblic. 
FOn  FURTHfn  INFORMATION  CONTACT: 
Ronald  S.  Young.  Staff  Director.  401  F 
St..  NW..  room  302.  Washington.  DC 
20001.  or  call  (202)  504-3336. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-  463,  Section  10<a)(2].  86 
Stat.  770. 774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1968):  41 CFR 
101-6.1015  (1990). 

Dated:  January  14. 1992. 
Ronald  S.  Young, 
Staff  Director. 
IFR  Doc.  92-1337  Filed  1-17-82: 8:45  am) 

HLUNO  CODE  1«1(H>1-« 


Federal  Accounting  Standard* 
Advisory  Board;  Meeting        I 

AQENCV:  General  Accounting  Office. 
action:  Notice. 

SUMMARY:  Pursuant  to  section  io(a](2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  No.  92-463].  as  amended,  notice 
is  hereby  given  that  a  two-day  meeting 
of  the  Federal  Accounting  Standards 
Advisory  Board  will  be  held  on 
Wednesday,  February  IS  and  Thursday, 
February  20. 1992,  from  9  a.m.  to  4  p.m. 
in  room  7313  of  the  General  Accounting 
Office.  441  G  St..  NW.,  Washington,  DC. 
No  meeting  will  be  held  in  January. 

The  agenda  for  the  meeting  will 
consist  of  a  review  of  the  minutes  of  the 
December  3  meeting,  discussion  of  the 
staff  work  plan,  review  of  a  draft 
document  on  inventory  accounting, 
review  of  a  draft  document  on 
accounting  for  direct  loans  and  loan 
guarantees,  and  a  discussion  on 
unfunded  liabilities.  We  advise  that 
other  items  may  be  added  to  the  agenda; 
interested  parties  should  contact  the 
Staff  Director  for  more  specific 
information.  I 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  S.  Young,  Staff  Director,  401  F 
St.  NW.,  room  302.  Washington,  DC 
20001,  or  call  (202)  504-3336. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L  No.  92-463.  Section  10(a)(2).  88 
Stat.  770. 774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988):  41  CFR 
101-6.1015  (1990). 


UMI 


Dated:  January  14. 1992. 
Ronald  S.  Young. 
Staff  Director. 

[FR  Doc  92-1338  Filed  1-17-92;  8:45  am] 
■UINO  CODE  H10-01-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  ChUdren  and 
FamUies 

Runaway  and  Homeless  Youth;  Final 
Priorities  for  Fiscal  Year  1992 

agency:  Administration  for  Children 
and  Families  (ACF).  Department  of 
Health  and  Human  Services  (DHHS). 
action:  Notice  of  Final  Fiscal  Year  1992 
Runaway  and  Homeless  Youth  Program 
Priorities  for  the  Administration  for 
Children  and  Families. 

SUMMARY:  The  Runaway  and  Homeless 
Youth  Act  requires  the  Department  to 
publish  annually  for  public  comment  a 
proposed  plan  specifying  priorities  the 
Department  will  follow  in  awarding 
grants  and  contracts  under  title  III  Of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended.  The 
proposed  plan  for  fiscal  year  1992  was 
published  in  the  Federal  Register  on 
October  9, 1991.  The  final  priorities,  as 
presented  below,  take  into  consideration 
the  comments  and  recommendations 
received  from  the  field  in  response  to 
that  notice. 

In  implementing  the  final  priorities, 
the  actual  solicitations  for  grant 
applications  will  be  published 
separately^at  a  later  date  in  the  Federal 
Register.  Solicitations  for  contracts  will 
be  published  in  the  "Commerce  Business 
Daily."  No  proposals,  concept  papers  or 
other  forms  of  application  should  be 
submitted  at  this  time. 

FOR  FURTHER  INFORMATION  CONTACT 

Wade  F.  Horn,  Ph.D.,  Commissioner, 
Administration  on  Children.  Youth  and 
Families,  P.O.  Box  1182.  Washington.  DC 
20013.  telephone:  (202)  245-0102. 
SUPPLEMENTARY  INFORMATION: 

I.  Purposes  and  Background 

The  purposes  of  the  Runaway  and 
Homeless  Youth  Act  (the  Act)  are  to 
improve  services  for  and  increase 
knowledge  about  runaway  and 
homeless  youth  and  their  families.  This 
Act  is  administered  by  the  Family  and 
Youth  Services  Bureau  (FYSB)  of  the 
Administration  on  Children,  Youth  and 
Families  (ACYF). 

The  Act  authorizes  financial 
assistance  to  establish  or  strengthen 
community-based  projects  (Basic 
Centers]  designed  to  address  the 


immediate  service  needs  of  runaway 
and  homeless  youth  and  their  families 
through  providing  temporary  shelter.    - 
counseling,  aftercare,  and  related 
services.  Currently,  360  such  pro)ect8  are 
being  supported  The  Act  also 
authorizes  support  for  transitional  living 
projects  that  provide  long-term  (up  to  18 
months]  shelter  and  training  for 
homeless  youth  ages  16  through  21  who 
are  at  risk  of  long-term  dependency  on 
the  public  welfare  system.  Currently,  77 
such  projects  are  being  supported. 
The  Act  also  authorizes  financial 
support  for 

•  A  national  communication  system 
(a  tolI-fi«e  24-hour  National  Runaway 
Switchboard  which  serves  as  a  neutral 
chaimel  of  conununication  between  at- 
risk  youth  and  their  families  and  as  a 
source  of  referral  to  needed  services); 

•  Grants  to  statewide  and  regional 
non-profit  organizations  for  the 
provision  of  training  and  technical 
assistance  to  agencies  and  organizations 
eligible  to  establish  and  operate 
runaway  and  homeless  youth  centers; 
and 

•  Grants  for  research,  demonstration, 
evaluation,  and  service  projects. 

n.  Proposed  Priorities  and  Comments 

Section  364  of  the  Act  requires  that  a 
notice  of  final  program  priorities  be 
published  each  year  after  taking  into 
consideration  comments  received  bora  a 
public  notice  of  proposed  priorities.  On 
October  9, 1991,  "Hie  Department 
published  a  notice  of  proposed  priorities 
for  fiscal  year  1992  in  the  Federal 
Register  (56  FR  50916-19)  and  requested 
comments  and  recommendations  from 
the  field.  Comments  on  topics  not 
covered  in  that  notice,  but  which  were 
timely  and  related  to  the  specific  needs 
of  runaway  and  homeless  youth,  were 
also  sohcited. 

As  indicated  in  the  earlier  Federal 
Register  notice,  no  acknowledgement  is 
being  made  of  specific  comments.  All 
comments  received  by  the  deadUne  have 
been  considered  in  preparing  the  final 
runaway  and  homeless  youth  funding 
priorities.  Thirty-five  comments  from 
individuals  and  organizations  were 
received  in  response  to  the  proposed 
priorities  published  in  October.  In 
general,  the  comments  were  supportive 
of  the  proposed  priorities.  The  following 
summarizes  the  major  issues  raised  by  a 
number  of  respondents. 

Expansion  Awards 

Most  respondents,  in  general 
recognition  of  the  need  to  bring  equity 
among  Runaway  and  Homeless  Youth 
Basic  Center  grantees,  supported  the 
policy  of  allowing  expansion  awards  to 
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grantees  receiving  less  than  $75,000. 
Several  commentors  suggested, 
however,  that  the  policy,  as  stated, 
disadvantages  grantees  who  receive 
more  than  $75,000,  but  who  divide  their 
awards  among  two  or  more  sites.  The 
consequence  of  the  policy,  they 
suggested,  is  that  expansion  funds  are 
available  to  single-site  grantees 
receiving  less  than  $75,000.  but  are  not 
available  to  individual  sites  receiving 
less  than  this  amount  if  the  umbrella 
grantee  receives  more  than  $75,000.  In 
effect,  they  maintained,  the  expansion 
policy  penalizes  individual  sites  of 
umbrella  grantees  for  their  collaborative 
efforts,  and  could  foster  a  competition 
for  grant  funds  that  would  undermine 
current  networking  activities.  Hie 
Administration  on  Children,  Youth  and 
Families  is  aware  of  this  situation  and 
will  continue  to  review  it.  In  fiscal  year 
1992,  we  will  continue  the  policy  of 
allowing  smaller  continuation  grantees  - 
to  compete  for  expansion  awards  as  a 
partial  short-term  resolution  of  the  issue 
of  perceived  inequity  among  grantees. 
Further,  during  review  of  competitive 
new-start  grant  applications,  the 
proposed  number  of  sites  and  the 
proposed  number  of  youth  to  be  served 
will  be  taken  into  account  as  a  first  step 
in  the  long-term  resolution  of  equity 
issues. 

Homeless  Youth 

Several  respondents  expressed 
concern  that  "truly"  homeless  youth 
often  do  not  have  access  to  the  Basic 
Centers  and  other  shelters  supported  by 
the  Runaway  and  Homeless  Youth 
Program  (RHYP).  In  part  they  attributed 
this  to  current  funding  limitations  for  all 
social  programs.  They  suggested  further, 
however,  that  a  second,  and  perhaps  the 
main,  cause  is  the  "closed  intake" 
procedures  of  some  shelters,  under 
which  all  of  the  bedspace  is  contracted 
out  to  Government  agencies,  such  as 
child  welfare  agencies.  The  result  is  that 
street  youth  are  turned  away  when  they 
try  to  access  these  shelters.  This  "closed 
intake"  system,  some  respondents  fear, 
is  becoming  more  common  across  the 
country,  and  is  shifting  some  Basic 
Centers  away  from  their  crisis-resolving 
responsibilities  as  envisaged  in  the 
legislation  establishing  the  program.  The 
Administration  on  Children,  Youth  and 
Families  concurs  that  a  "closed  intake'' 
system,  as  described,  is  inconsistent 
with  the  intent  of  the  establishing 
legislation,  and  will  take  this  matter  into 
account  in  establishing  the  review 
criteria  for  applications  to  be  submitted 
hi  fiscal  year  1992.  '" 


Peer  Reviews  of  Basic  Centers 

A  number  of  respondents  suggested 
ways  to  design  the  proposed  peer 
review  system.  Some  indicated  that, 
while  it  is  appropriate  for  both  Federal 
officials  and  peers  to  participate  in 
training  and  technical  assistance 
(T&TA)  activities,  it  could  be 
counterproductive  to  have  peers 
participate  in  official  monitoring 
activities.  This  latter  activity,  it  was 
suggested,  is  better  left  to  Federal 
officials  or  to  outside,  independent 
evaluators.  Allowing  peers  to  judge  or 
rank  others  could  undermine  the  rapport 
needed  for  provision  of  T&TA.  Other 
respondents  noted  that,  in  spite  of  the 
potential  nagative  consequences, 
successful  monitoring  by  peers  is 
ongoing  in  several  parts  of  the  country. 
It  was  recommended  that  the  ACYF 
system  take  these  ongoing  projects  into 
consideration  and  complement,  rather 
than  try  to  replace  thiem.  Respondents 
further  noted  that  a  key  to  success  in 
this  area  is  allowing  the  program 
operators  to  be  involved  in  the 
development  and  implementation  of  the 
system. 

The  Administration  of  Children.  Youth 
and  Families  recognizes  the  sensitive 
nature  of  the  peer  review  process  and 
will  ensure  that  the  monitoring  system 
addresses  these  concerns  and  builds  on 
existing  successful  practices  in  this  area. 
In  addiition,  all  official  monitoring  will 
continue  to  be  conducted  by  a  Federal 
staff  person,  either  individually  or  as  the 
peer  review  team  leader. 

Related  Services 

A  number  of  related  activities 
authorized  by  the  Act  and  proposed  by 
ACYF  for  new  or  ongoing  support, 
including  the  National  Commiuiications 
System,  training  and  technical 
assistance  activities,  evaluations,  and 
the  proposed  Runaway  and  Homeless 
Youth  Clearinghouse,  received  broad 
based  support  by  respondents.  No 
significant  changes  in  these  proposed 
priorities  have  been  made,  and  the 
suggestions  offered  by  respondents  to 
strengthen  these  efforts  will  be  taken 
into  account  as  the  projects  are 
implemented. 

m.  Final  Program  Priorities  for  Fiscal 
Year  1992 

A.  Priorities  for  Runaway  and  Homeless 
Youth  Basic  Centers 

Part  A,  section  311  of  the  Act      \ 
authorizes  the  Department  to  make 
grants  to  public  and  private  entities  to 
establish  and  operate  local  nmaway 
and  homeless  youth  Basic  Centers. 
These  centers  provide  services  in 
support  of  the  immediate  needs 


(temporary  shelter,  food,  clothing, 
counseling,  and  related  services)  of 
runaway  or  otherwise  homeless  youth 
and  their  families  in  a  manner  which  is 
outside  the  law  enforcement  structure 
and  the  juvenile  justice  system. 

Approximately  370  grants,  of  which 
about  one-third  will  be  competitive  new 
awards,  will  be  funded  in  FY  1992  to 
support  organizations  which  provide 
services  to  fulfill  the  four  major  goals  of 
the  Runaway  and  Homeless  Youth 
Program.  These  goals  are  to: 

1.  Alleviate  the  problems  of  runaway 
and  homeless  youth; 

2.  Retmite  youth  with  their  families 
and  encourage  the  resolution  of 
intrafamily  problems  through  counseling 
and  other  services; 

3.  Strengthen  family  relationships  and 
encourage  stable  living  conditions  for 
youth;  and 

4.  Help  youth  decide  upon  a  future 
course  of  action. 

An  announcement  of  the  availability 
of  funds  for  the  Basic  Centers,  along 
with  the  instructions  and  forms  needed 
to  prepare  and  submit  applications,  will 
be  published  in  a  Federal  Register 
announcement  later  in  FY  1992. 

Funds  for  Basic  Center  grants  are 
allotted  annually  among  the  States  and 
other  qualifying  jurisdictions  on  the 
basis  of  their  relative  populations  of 
individuals  who  are  less  than  18  years 
of  age.  For  the  past  several  years.  Basic 
Center  grants  have  been  awarded  for 
three-year  project  periods. 
Approximately  two-thirds  of  the  Basic 
Center  grants  receive  non-competitive 
continuation  awards.  The  remaining 
one- third  of  the  Basic  Center  grants 
expire  each  year,  requiring  these 
agencies  to  compete  for  new  awards. 
Grantees  with  project  periods  expiring 
in  FY  1992  will  be  required  to  submit 
new  competitive  applications.  Readers 
should  note  that  all  other  eligible  youth- 
serving  agencies  not  holding  current 
awards  may  also  apply  for  these  new 
competitive  funds. 

As  in  FY  1991,  if  sufficient  funds  are 
available,  an  opportunity  to  compete  for 
an  expansion  grant  will  be  offered  to 
continuation  grantees  receiving  less 
than  the  average  national  award.  In  FY 
1992.  the  threshold  amount  for  eligibility 
to  compete  for  an  expansion  grant  will 
be  $75,000  or  less,  the  same  as  in  FY 
1991.  The  purposes  of  this  policy  are  to 
strengthen  programs  and  to  increase 
equity  among  Basic  Center  grantees. 

A  total  of  $32,175,900  will  be  awarded 
to  Basic  Center  grantees  in  FY  1992.  This 
includes  approximately  $21,000,000, 
which  will  be  awarded  in  the  form  of 
non-competing  continuation  grants,  and 
approximately  $11,175,900.  which  wrill  be 
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available  for  competitive  new  start  and 
Rxpansion  grants. 

B.  Priorities  for  a  National 
Communications  System 

Part  A.  section  313  of  the  Runaway 
and  Homeless  Youth  Act.  as  amended, 
mandates  support  for  a  Natiraial 
Communications  System  to  assist 
runaway  and  homeless  youth  in 
communicating  with  their  families  and 
with  service  providers.  In  FY  1991,  a 
three-year  grant  was  awarded  to  Metro 
Help,  Inc..  of  Chicago  to  opera  fe  the 
system.  It  is  anticipated  that  $750,000  in 
second-year  (Continuation  funds  will  be 
awarded  to  the  grantee  in  FY  1992. 

C.  Priorities  for  Transitional  living 

Grants  | 

Part  B.  section  321  of  the  Runaway 
and  Homeless  Youth  Act,  as  amended, 
authorizes  grants  to  establish  and 
operate  Transitional  Living  projects  for 
homeless  youth.  This  program  is 
structured  to  help  older  homeless  youth 
achieve  self-sufficiency  and  avoid  long- 
term  dependency  on  social  services. 
Transitional  Living  projects  provide 
shelter,  skills  training,  and  support 
services  to  homeless  youth  ages  16 
through  21  for  a  conbnuous  period  not 
exceeding  18  months. 

The  first  45  Transitional  Living  grants 
were  awarded  in  September  1990,  for 
three-year  project  periods.  An  addition 
32  grants  were  awarded  in  FY  1991.  also 
for  three-year  project  periods. 
Approximately  $10,000,000  is  available 
in  this  program  in  FY  1992  for  non- 
competitive continuation  awards  to  the 
current  grantees.  In  additional,  because 
the  appropriation  for  the  Transitional 
Living  Program  increased  from  $0.9 
milhon  in  FY  1991  to  $12.0  million  in  FY 
1992.  approximately  $2,000,000  will  also 
be  awarded  in  the  form  of  new  starts. 
These  new  starts  will  be  selected  from 
meritorious  applicants  who  could  not  be 
funded  in  FY  1991  due  to  insufficient 
funds.  There  will  not  be  a  new 
solicitation  for  Transitional  Living 
Program  applications  in  FY  1992. 

D.  Enhancing  the  Proficiency  of  Youth 
Service  Workers  and  Providers 

Both  the  Runaway  and  Homeless 
Youth  Act  Section  314,  and  the  Dnig 
Abuse  Prevention  Program  for  Runaway 
and  Homeless  Youth  section  3511  of  the 
Anti-Dnig  Abuse  Act  of  1988.  also 
administered  by  FYSB,  authorize 
support  to  nonproHt  organizations  for 
the  purpose  of  providing  training  and 
technical  assistance  (T&TA)  to  runaway 
and  homeless  youth  service  providers, 
rhis  T&TA  is  a  valuable  mechanism  to 
strengthen  programs  and  to  mhance  the 


knowledge  and  skills  of  youth  service 
workers. 

In  FY  1991,  ten  Cooperative 
A;;reement8  were  awarded,  one  in  each 
of  the  ten  Federal  Regions,  to  provide 
training  and  technical  assistance.  Each 
of  these  Cooperative  Agreements  has  a 
three-year  project  period,  and  it  is 
anticipated  that  all  funds  available  for 
services  in  this  area  in  FY  1992  will  be 
awarded  through  non-competing 
continuations  to  the  current  grantees. 

To  strengthen  programs  and  to 
promote  integration  of  services,  the 
Cooperative  Agreements  are  designed  to 
include  the  provision  of  training  and 
technical  assistance  to  organizations 
receiving  grants  under  the  three  Federal 
runaway  and  homeless  youth  programs 
administered  by  the  Family  and  Youth 
Services  Bureau:  The  Runaway  and 
Homeless  Youth  Basic  Center  Program 
(RHYP).  the  Transitional  Living  Program 
(TLP),  and  the  Drug  Abuse  Prevention 
Program  (DAPP).      - 

E.  Priorities  of  Research, 
Demonstration,  and  Service  Projects 

Section  315  of  the  Act  authorizes  the 
Department  to  make  grants  to  States, 
localities,  and  private  entities  to  carry 
out  research,  demonstration,  and  service 
projects  designed  to  increase  knowledge 
concerning,  and  to  improve  services  for. 
runaway  and  homeless  youth.  These 
activities  are  important  in  order  to 
identify  emerging  issues  and  to  develop 
and  test  models  which  address  such 
issues. 

1.  Grants  for  Research,  Demonstration, 
and  Service  Projects 

In  FY  1991.  through  the  Coordinated 
Discretionary  Funds  Program  (CDP)  of 
the  former  Office  of  Human 
Development  Services  (now  the 
Administration  for  Children  and 
Families  (ACF)).  new  multi-year  ' 

research  and  demonstration  projects 
were  funded  in  the  areas  of: 

a.  Home-Based  Services:  An 
Alternative  to  Out-of-Home  Shelter, 
These  projects  are  developing  home- 
based  intervention  models,  including 
mediation,  designed  to  meet  the  needs 
of  at-risk  youth  and  their  families. 

b.  Transitional  Living/Independent 
Living  Collaborations,  These 
demonstrations  are  developing  and 
testing  models  of  interagency 
collaboration  between  projects  funded 
under  the  Transitional  Living  Program 
for  Homeless  Youth  and  the 
Independent  Living  Initiatives  Program 
for  youth  in  foster  care  under  title  IV-E 
of  the  Social  Security  Act 

In  FY  1992.  all  Runaway  and 
Homeless  Youth  Program  (RHYP)  hmds 
available  for  demonstration  p-ants  will 


be  awarded  in  the  form  of  second-year 
continuations  to  the  projects  fiuided 
under  the  CDP  in  FY  1991.  Rather  than 
initiate  new  demonstration  projects  this 
year,  emphasis  will  be  given  to 
collecting,  analyzing  and  disseminating 
existing  research,  iniormation,  products 
and  materials  that  will  be  of  use  to  the 
runaway  and  homeless  youth  field. 

2.  Contracts  for  Research. 
Demonstration,  Evaluation  and  Service 
Projects 

A  number  of  activities  will  be  carried 
out  to  improve  the  Information  base  on 
which  the  runaway  and  homeless  youth 
programs  are  founded  and  to  collect  and 
disseminate  information  to  youth- 
serving  organizations.  The  following 
projects,  which  will  be  funded  through 
new  contracts,  will  be  initiated  in  FY 
1992  as  proposed  in  the  Federal  Register 
on  October  9, 1991: 

a.  National  Evaluation  of  the  Home- 
Based  Services  Programs  for  Runaway 
and  Homeless  Youth.  Three 
demonstration  grants  under  the  home- 
based  services  initiative  of  the  Runaway 
and  Homeless  Youth  Program  were 
awarded  in  FY  1991.  This  evaluation,  to 
be  conducted  over  a  two  year  period, 
will  provide  descriptive  information 
about  the  programs  and  outcome 
information  regarding  their  impact  on 
runaway  and  homeless  youth.  The 
contractor  will  compare  outcomes  of 
youth  receiving  shelter-based  services 
with  those  receiving  home-based 
services. 

b.  Management  Information  System 
Implementation.  Hiis  project  with  an 
initial  funding  period  of  up  to  five  years, 
will  implement  a  FYSB  Management 
Information  System  (MIS)  across  aU 
three  types  of  RHYP  grantees;  will 
provide  software,  user  documentation  of 
the  system,  and  technical  assistance  to 
bring  grantees  on-line;  will  make 
updates  and  systrai  changes;  and  will 
produce  local  and  national  reports.  It  is 
anticipated  that  all  RHYP  grantees  will 
have  access  to  and  will  participate  ht 
tiiis  national  data  collection  effort  by 
tiie  beginning  of  FY  1993,  Ongoing 
training  and  technical  assistance  for 
operation  of  the  MIS  will  be  available  t» 
grantees. 

c  Clearinghouse  on  Runaway  and 
Homeless  Youth,  This  project  with  an 
initial  funding  period  of  up  to  five  years, 
will  establish  a  Clearinghouse  for  the 
dissemination  of  materials  to  agencies    - 
providing  services  to  runaway  and 
homeless  youth.  Activities  will  include 
the  collection,  analysis,  synthesis, 
packaging,  and  dissemination  of 
findings  and  products  of  past  and 
current  FY^  research  and 
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demonstration  projects  and  other 
information  on  runaway  and  homeless 
youth.  Additional  efforts  to  be 
undertaken  by  the  Clearinghouse  will 
include  the  identification  of  issues  on 
which  new  or  additional  information, 
materials  and  products  are  needed  and 
the  development  of  such  products;  and 
activities  to  provide  the  field  with  the 
information  needed  to  improve  services 
to  runaway  and  homeless  youth. 

d.  Monitoring  Support  for  Runaway 
and  Homeless  Youth  Grantees  (Basic 
Centers,  Transitional  Living  Projecta, 
and  Drug  Abuse  Prevention  Projects). 
This  project,  of  which  the  initial  phase  is 
to  be  completed  in  one  year,  will 
develop  monitoring  tools  and  site  visit 
protocols  for  the  three  target  programs^ 
leading  to  a  comprehensive  monitoring 
system  that  utilizes  a  peer  review 
model.  The  peer  review  model  will 
involve  a  programmatic  and 
administrative  on-site  assessment, 
conducted  by  a  team  led  by  a  Federcd 
staff  person.  Support  for  full-scale 
implementation  of  this  peer  review 
monitoring  system  will  be  provided  in 
future  years  upon  successfiil  completion 
of  the  project's  initial  phase. 

It  is  anticipated  that  incremental  or 
continuation  funding  will  be  provided  to 
continue  the  following  activities: 

e.  Evaluation  of  the  Transitional 
Living  Program  (TLP)  for  Homeless 
Youth.  The  contractor  for  this  study  is 
evaluating  the  effects  of  the  TLP  grants 
funded  in  FYs  1990  and  1991  on  the 
youth  served.  This  evaluation  is 
studying  who  is  involved  in  these 
projects,  how  the  projects  have  been 
organized,  the  role  of  community  based 
organizations  in  meeting  the  needs  of 
homeless  youth,  and  the  relationship  of 
these  projects  to  similar  programs. 

f.  National  Evaluation  of  the 
Runaway  and  Homeless  Youth 
Centers— A  Follow-Up  Study.  The 
contractor  for  this  study  is  evaluating 
the  impact  of  the  Runaway  and 
Homeless  Youth  Basic  Center  Program 
on  the  youth  served.  This  study  wUl  also 
determine  the  policy,  program,  and 
service  delivery  issues  that  impede  or 
facilitate  the  Runaway  and  Homeless 
Youth  Program  goals. 

3.  Interagency  Agreement  for  a 
Research.  Demonstrafion.  cmd  Service 
Project 

As  c^scussed  in  the  proposed 
priorities  published  on  October  9. 1991. 
the  Administration  on  Children.  Youth 
and  Families  is  continuing  to  discuss  the 
possibiUty  of  a  collaborative  effort  with 
the  Centers  for  Disease  Control  to 
develop  and  support  efforts  to  prevent 
HIV  infection  among  runaway  and 
homeless  youth. 


(Catalog  of  Federal  Domestic  Assistance, 
Program  Number  834)23,  Runaway  and 
HomeleBi  Youth) 

Dated:  December  20, 1991. 
Wade  F.  Horn, 

Commiaaioner,  Adminiatration  on  Children, 
Youth  and  Fanu'liea. 

Approved:  January  14. 1982. 
Jo  Anna  B.  Bamhait 
Assistant  Secretary  for  Children  and 
Familiea. 
[FR  Do&  92-1379  FHed  1-17-82;  8:46  am] 
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Food  and  Drug  Admlnittration 

[D0CkttNa9irMM291 

Alpha  Therapeutic  Corp^  Opportunity 
for  Hearing  on  Intent  To  Revoke  U.8. 
Ucenee  Na  744-071 

AOCNCV:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


;  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  hearing  on  a  proposal  to 
revoke  the  estabUshment  license  (U.S. 
License  No.  744-071)  and  product 
license  issued  to  A^ha  Therapeutic 
Corp.  (doing  business  as  Alpha  Plasma 
Center)  for  the  manufacture  of  Source 
Plasma.  The  proposed  revocation  is 
based  on  significant  noncompliance 
with  certain  provisions  of  the  biologies 
regulations  specified  in  this  docimient 
Alpha  Therapeutic  Corp.  has  several 
Centers  at  various  locations  under  their 
licenses.  Only  the  Alpha  Plasma  Center 
is  affected  by  this  proposed  revocation. 
DATES:  The  firm  may  submit  a  written 
request  for  a  hearing  to  the  Dockets 
Management  Branch  by  February  20. 
1992.  and  any  data  justifying  a  hearing 
must  be  submitted  by  March  23, 1992. 
Other  interested  persons  may  submit 
written  comments  on  the  proposed 
revocation  by  March  23. 1992. 
ADDRESSES:  Submit  written  requests  for 
a  hearing,  any  data  justifying  a  hearing, 
and  any  written  comments  on  the 
proposed  revocation  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT 

JoAnn  M.  Minor,  Center  for  Biologies 

Evaluation  and  Research  (HFB-132), 

Food  and  Drug  Administration,  6800 

RockvUle  Pike.  Bethesda.  MD  20857. 

301-295-8188. 

SUPPtEMENTARV  INFORMATION:  FDA  iS 

proposing  to  revoke  the  establishment 
Ucense  (U.S.  License  No.  744-071)  and 
the  product  license  issued  to  Alpha 


Therapeutic  Corp.,  2100  Andrews  Hwy., 
Odessa,  TX  79761,  for  the  manufactiu« 
of  Source  Plasma.  Other  locations  under 
the  Alpha  Therapeutic  Corp.  license  are 
not  affected  by  this  proposed 
revocation.  The  proposed  revocation  is 
based  on  the  failure  of  the  Alpha  Plasma 
Center  and  its  responsible  management 
to  conform  to  the  applicable  standards 
and  conditions  estabUshed  in  its  license 
and  the  requirements  in  21 CFR  parts 
600, 601, 606.  and  640. 

FDA  inspections  and  investigation  of 
the  Alpha  Plasma  Center,  conducted 
fi-om  February  4  through  8  and  February 
12  through  20, 1991,  respectively, 
dociunented  numerous  and  significant 
deficiencies  &x>m  applicable  standards 
in  mayor  areas  of  the  operation. 

An  investigation  conducted 
concurrently  with  the  February  1991 
inspections  showed  that  the  Alpha 
Plasma  Center  repeatedly  failed  to 
adequately  determine  donor  suitability. 
The  Alpha  Plasma  Center's  failure  to 
adequately  determine  donor  suitability 
represents  serious  noncompliance  with 
those  standards  designed  to  assure  the 
safety,  purity,  identity,  and  quality  of 
plasma,  as  well  as  the  standards  for 
donor  protection,  which  are  intended  to 
assure  a  continuous  and  healthy  donor 
population.  The  following  are  examples 
of  the  Alpha  Plasma  Center's 
inadequate  performance  of  donor 
suitability  determination:  (1)  The  Alpha 
Plasma  Center  abbreviated  or  omitted 
donor  screening  procedures,  such  as 
questioning  of  donors  regarding  their 
medical  history  (21  CFR  640.63);  (2)  the 
Alpha  Plasma  Center  abbreviated  or 
omitted  predonation  examinations;  i.e., 
temperature,  blood  pressure,  and 
hematocrit  (21  CFR  640.63  (c)(1)  through 
(c)(4));  (3)  the  Alpha  Plasma  Center 
completed  donor  records  giving  the 
appearance  that  proper  screening  had 
been  conducted,  although  not  all 
required  screening  procedures  were 
conducted  (21  CFR  640.72(8)(4));  (4)  the 
Alpha  Masma  Center  failed  to  carefully 
examine  donors  for  needle  marks  and 
scars  indicative  of  narcotic  addiction  (21 
CFR  640.63(c)(10));  and  (5)  the  Alpha 
Plasma  Center  accepted  donors  under 
the  infuence  of  alcohol  or  drugs,  and 
donors  who  engaged  in  activities  that 
put  them  at  risk  of  hiunan 
immunodeficiency  virus  type-1  (HTV-l) 
infection,  with  the  knowledge  of 
management  (21  CFR  640.63(d)). 

FDA's  investigation  also  determined 
that  management  has  not  exercised 
sufficient  control  over  the  Alpha  Plasma 
Center's  daily  operations.  The 
inadequate  training  of  the  employees 
and  the  management's  disregard  for  the 
applicable  regulations  and  standards  in 
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the  operation  of  tlie  Alpha  Plasma 
Center  clearly  contributed  to  the 
acceptance  of  three  self-admitted 
intravenous  drug  users  as  donors  (21 
CFR  600.10) 

By  letter  dated  February  27. 1991.  FDA 
notified  and  Alpha  Therapeutic  Corp. 
that  it  establishment  and  product 
licenses  located  in  Odessa,  TX  had  been 
suspended  and  that  the  licenses  would 
be  revoked  unless  the  Alpha 
Therapeutic  Corp.  contacted  FDA  within 
10  days. 

In  its  letters  dated  March  4  and  8, 
1991,  the  Alpha  Therapeutic  Corp. 
requested  that  the  revocation  of  their 
license  be  held  in  abeyance,  and 
outlined  proposed  corrective  actions. 
The  Alpha  TTierapeutic  Corp. 
acknowledged  problems  associated  with 
the  management  of  the  faciUty  and 
reported  that  an  internal  audit  in 
December  1990  revealed  denciencies  in 
donor  suitability  determination.  In 
considering  the  Alpha  Therapeutic 
Corp.'s  request,  FDA  comprehensively 
reviewed  Uie  Alpha  Plasma  Center's 
recent  inspection  history,  including  the 
February  1991  inspections  and 
investigation  and  the  corrective  actions 
proposed  by  the  Alpha  Therapeutic 
Corp.  FDA's  investigation  determined 
that  the  problems  at  the  Alpha  Plasma 
Center  were  neither  promptly  nor 
adequately  addressed,  in  that  unsuitable 
donors  continued  tn  be  accepted  for 
plasma  donation  after  the  Alpha  Plasma 
Center's  December  1990  audit.  FDA's 
review  showed  that  the  Alpha  Plasma 
Center's  personnel  were  inadequately 
trained  and  supervised  to  effectively 
and  properly  perform  their  assigned 
duties.  "The  information  obtained  during 
the  agency's  investigation  and 
inspections  of  the  Alpha  Plasma  Center 
demonstrates  willfulness  on  the  part  of 
on-site  management  in  that  management 
did  not  initiate  appropriate  and 
necessary  control  over  the  Alpha 
Plasma  Center  to  address  and  correct 
known,  serious,  and  ongoing  problems 
at  the  firm.  FDA  found  significant  and 
continued  noncompliance  with  the 
applicable  Federal  regulations  and  the 
provisions  of  the  establishment's 
license.  Because  the  violations  at  the 
Alpha  Plasma  Center  were  significant 
and  willful,  FDA  concluded  that  the 
firm's  request  that  license  revocation  be 
held  in  abeyance  must  be  denied. 
In  a  letter  dated  April  28. 1991. 
pursuant  to  21  CFR  601.5(b).  FDA 
notified  the  Alpha  Therapeutic  Corp. 
and  its  responsible  head  of  the  agency's 
intent  to  revoke  U.S.  License  No.  0744- 
071  and  announced  its  intent  to  offer  an 
opportunity  for  hearing.  In  s  letter  dated 
May  8. 1991  the  Alpha  Therapeutic  Corp. 


advised  FDA  that  the  firm  did  not  wvish 
to  waive  its  opportunity  for  a  hearing. 
Accordingly.  FDA  is  now  issuing  a 
notice  of  opportunity  for  hearing 
pursuant  to  21  CFR  12.21(b)  on  a 
proposal  to  revoke  the  licenses  for  the 
Alpha  Therapeutic  Corp..  Odessa.  TX. 

By  letter  dated  August  7. 1991,  the 
Alpha  Therapeutic  Corp.  submitted  a 
citizen  petition  requesting 
reconsideration  of  the  proposed 
revocation  of  U.S.  License  No.  744-071. 
FDA  is  currently  reviewing  this  petition 
separately  under  21  CFR  10.20. 10.25, 
10.30  and  10.33. 

FDA  has  placed  copies  of  documents 
supporting  tfie  proposed  license 
revocation  on  file  with  the  Dockets 
Management  Branch  (address  above). 
These  documents,  which  are  filed  under 
the  docket  number  found  in  brackets  in 
the  heading  of  this  notice,  include  the 
List  of  Observations  (Form  FDA-483'8) 
bmn  the  inspections  of  February  4 
through  8  and  12  through  20. 1991;  FDA 
letters  of  February  27  and  April  26. 1991; 
iuid  the  firm's  letters  of  March  4,  March 
8.  and  May  8. 1991.  The  documents  are 
available  for  public  examination  in  the 
Docket  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 

The  Alpha  Therapeutic  Corp.  may 
submit  a  written  request  for  a  hearing  to 
the  Docket  Management  Branch  by 
February  20. 1992,  and  any  data 
justifying  a  hearing  must  be  submitted 
by  March  23, 1992.  Other  interested 
persons  may  submit  comments  on  the 
proposed  license  revocation  to  the 
Dockets  Management  Branch  by  March 
23. 1992.  The  failure  of  a  Ucensee  to  file 
a  timely  written  request  for  a  hearing 
constitutes  an  election  by  the  licensee 
not  to  avail  itself  of  the  opportunity  for 
hearing  concerning  the  proposed  license 
revocation. 

FDA  procedures  and  requirements 
governing  a  notice  of  opportunity  for 
hearing,  notice  of  appearance  and 
request  for  hearing,  grant  or  denial  of 
hearing,  and  submission  of  data  and 
information  to  justify  a  hearing,  are 
contained  in  21  CFR  parts  12  and  601.  A 
request  for  a  hearing  may  not  rest  upon 
mere  allegations  or  denials,  but  must  set 
forth  a  genuine  and  substantial  issue  of 
fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  submitted  in  support  of  the 
request  for  a  hearing  that  there  is  no 
genuine  and  substantial  issue  of  fact  for 
resolution  at  a  hearing,  or  if  a  request 
for  hearing  is  not  made  within  the 
specified  time,  the  Commissioner  of 
Food  and  Drugs  will  deny  the  hearing 
request  making  findings  and 
conclusions  that  justify  the  deniaL 


Two  copies  of  any  submissions  are  to 
be  provided  to  FDA.  except  that 
individuals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Such 
submissions,  except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  CFR  10.20(j)(2)(i),  21 
U.S.C.  331(J).  or  18  U.S.C.  1905.  may  be 
seen  in  tfie  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  (sec.  351,  (42  U.S.C. 
262))  and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sees.  201, 501, 502, 505, 
701  (21  U.S.C.  321.  351,  3ZZ.  355,  371)  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director  and  Deputy  Director,  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.67)). 

Dated:  January  2. 1992. 
Janet  Woodcock. 

Acting  Director,  Center  for  Biologies 
Evaluation  and  Research. 
[FR  Doc.  92-1366  Filed  1-17-92;  &45  amj 
nUJNQ  CODE  41M-01-II 


Health  Reaources  and  Servicea 
Adminlatratlon 

Health  Education  AaaMance  Loan 
Program;  Maximum  Interest  Rates  for 
Quarter  Ending  March  31, 1992 

Section  727  of  the  Public  Health 
Service  Act  (42  U.S.C.  294)  authori2es 
the  Secretary  of  Health  and  Human 
Services  to  establish  a  Federal  program 
of  student  loan  insurance  for  graduate 
students  in  health  professions  schools. 

Section  e0.13(a)(4)  of  the  program's 
implementing  regulations  (42  CFR  part 
60,  previously  45  CFR  part  126)  provides 
that  the  Secretary  will  announce  the 
interest  rate  in  effect  on  a  quarterly 
basis. 

The  Secretary  announces  that  for  the 
period  ending  March  31. 1992,  three 
interest  rates  are  in  effect  for  loans 
executed  through  the  Health  Education 
Assistance  Loan  (HEAL)  program. 

1.  For  loans  made  before  January  27. 
1981,  tfie  variable  interest  rate  is  8^4 
percent  Using  the  regulatory  formula  (45 
CFR  120.13(a)),  in  effect  prior  to  January 
27, 1981,  the  Secretary  would  normally 
compute  the  variable  rate  for  this 
quarter  by  finding  the  sum  of  the  fixed 
annual  rate  (7  percent)  and  a  variable 
component  calculated  by  substracting 
3.50  percent  from  the  average  bond 
equivalent  rate  of  91-day  U.S.  Treasury 
bills  for  the  preceding  calendar  quarter 
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(4.66  percent),  and  rounding  the  result 
(8.16  percent)  upward  to  the  nearest  V^ 
percent  (8  V4  percent). 

However,  the  regulatory  formula  also 
provides  that  the  annual  rate  of  the 
variable  interest  rate  for  a  3-month 
period  shall  be  reduced  to  the  highest 
one-eighth  of  1  percent  which  would 
result  in  an  average  annual  rate  not  in 
excess  of  12  percent  for  the  12-month 
period  concluded  by  those  3  months. 
Because  the  average  rate  of  the  4 
quarters  ending  March  31, 1992,  is  not  in 
excess  of  12  percent,  there  is  no 
necessity  for  reducing  the  interest  rate. 
For  the  previous  3  quarters  the  variable 
interest  at  the  annual  rate  was  as 
follows:  9%  percent  for  the  quarter 
ending  June  30, 1991;  9%  percent  for  the 
quarter  ending  September  30, 1991;  9V^ 
percent  for  the  quarter  ending  December 
31, 1991. 

2.  For  variable  rate  loans  executed 
during  the  period  of  January  27, 1981 
through  October  21, 1985,  the  interest 
rate  is  8V4  percent.  Using  the  regulatory 
formula  (42  CFR  60.13(a))  in  effect  for 
that  time  period,  the  Siecretary  computes 
the  maximum  interest  rate  at  the 
beginning  of  each  calendar  quarter  by 
determining  the  average  bond 
equivalent  rate  for  the  91-day  U.S. 
Treasury  bills  during  the  preceding 
quarter  (4.66  percent);  adding  3.50 
percent  (8.16  percent)  and  rounding  that 
figure  to  the  next  higher  one-eighth  of 
one  percent  (BV*  percent). 

3.  For  fixed  rate  loans  executed  during 
the  period  of  January  1, 1992  through 
March  31, 1992,  and  for  variable  rate 
loans  executed  on  or  after  October  22, 
1985,  the  interest  rate  is  7%  percent.  The 
Health  Professions  Training  Assistance 
Act  of  1985  (Pub.  L  99-129),  enacted 
October  22, 1985,  amended  the  formula 
for  calculating  the  interest  rate  by 
changing  3.5  percent  to  3  percent.  Using 
the  regulatory  formula  (42  CFR.60.13(a)), 
the  Secretary  computes  the  maximum 
interest  rate  at  the  begiiming  of  each 
calendar  quarter  by  determining  the 
average  bond  equivalent  rate  for  the  91- 
day  U.S.  Treasury  bills  during  the 
preceding  quarter  (4.66  percent);  adding 
3.0  percent  (7.66  percent)  and  rounding 
that  figure  to  the  next  higher  one-eighdi 
of  one  percent  (7%  percent). 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.106,  Health  Education  Assistance  Loans] 

Dated:  Januaiy  14, 1982. 
Robert  G.  Haimoii, 
Administrator. 

[FR  Doc.  02-1434  Filed  1-17-02;  8:45  am] 
MUMQ  COOC  41W-1S4I 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Wind  River  Irrigation  Project,  WY; 
Irrigation  Project 

AOENCV:  Bureau  of  Indian  Affairs, 
Interior. 

ACTtON:  Public  notice. 

PURPOSE:  Proposed  increase  to  the  Wind 
River  Irrigation  Profect  Operation  and 
Maintenance  Rates. 

SUMMARV:  The  Btu«au  of  Indian  Affairs 
is  proposing  to  increase  the  operation 
and  maintenance  rate  of  the  Wind  River 
Irrigation  Project  from  $10.90  to  $12.00 
per  assessable  acre.  The  cost  to  operate 
and  maintain  the  irrigation  project  has 
increased  since  the  last  operation  and 
maintenance  rate  increase.  The  cost  to 
operate  and  maintain  the  project  are 
anticipated  to  increase  in  Fiscal  Year 
1992. 

The  project's  annual  operation  and 
maintenance  charges  are  based  on  the 
estimated  normal  operating  cost  of  the 
project  for  one  fiscal  year.  Copies  of  the 
proposed  Fiscal  Year  1992  budget  may 
be  acquired  from  the  Superintendent  of 
the  Wind  River  Agency,  Bureau  of 
Indian  Affairs,  Fort  Washakie,  Wyoming 
'82514.  A  self  addressed  manila  envelop 
with  postage  must  be  included  when 
making  your  request 

The  Wind  River  Irrigation  Project 
manager  held  meetings  with  the  Crow 
Heart,  Ray,  CooUdge,  and  Arapahoe 
Water  Usage  Committees  December  31, 
1991,  January  7  and  8, 1992.  respectively 
on  the  proposed  operation  and 
maintenance  rate  increase. 

The  due  date  for  all  operation  and 
maintenance  charges  will  be  May  1  of 
each  calendar  year. 

Interest  and/or  penalty  fees  will  be 
assessed  on  all  (trust  and  fee  assessed 
lands)  delinquent  operation  and 
maintenance  charges  as  prescribed  in 
the  42  Bureau  of  Indian  Affairs  Manual 
and  the  Code  of  Federal  Regulations. 
Chapter  4,  Part  102.  Government 
agencies,  such  as  Federal.  State,  and 
tribal  Governments  are  exempted  from 
interest  and/ or  penalty  fees. 

This  notice  will  be  published  and 
posted  at  the  following  locations: 


U.S.  Post  Offic«K 
Fort  Washakie.  WY 
82514;  Lander.  WY 
82520;  Rivertort,  WY 
82501. 
Bureau  01  Indian  Affairs: 
Wind  Rfvor  AQoncy, 
Fort  WashaUs,  WY 
82514. 


Wyoming  State  Journal, 
Lander,  WY  82520. 


RtMrtonL  WY  82S01. 


COMMiNT  PtMOO:  All  comments 
concerning  the  proposed  Fiscal  Year 
1992  operating  and  maintenance  rate  for 
the  Wind  River  irrigation  project  must 
be  in  writing  and  addressed  to  the 
Superintendent  of  the  Wind  River 
Agency,  Fort  Washakie,  Wyoming, 
82514.  All  written  comments  will  be 
accepted  on  or  after  January  17, 1992, 
but  no  later  than  the  close  of  business  of 
February  21, 1992. 

SUPPLEMENTARV  MPORMATION:  This 

notice  is  issued  pursuant  to  the  Code  of 

Federal  Regulations,  chapter  25,  part  171 

imder  the  authority  delegated  to  the 

Area  Director,  by  the  Assistant 

Secretary  of  Indian  Affairs  and  the 

Deputy  Assistant  Secretary  of  the 

Interior  (Departmental  Manual,  chapter 

3,  part  23a  (3.1  ft  3.2)). 

NoiiisCole, 

Acting  Billings  Area  Director 

[FR  Doc.  02-1334  Filed  1-17-02;  8:45  am] 

■HUM  coot  431»«-« 


Bureau  of  Land  Management 
[ID-010-02-4350-0S] 

wnucai  cnvironnieniai  voncem 
Designation,  Bruneeu  Resource  Area 

AOENCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  availability  of 

proposed  management  framework  plan 

amendment;  and  proposed  area  of 

critical  environmental  concern 

designations. " 

summary:  Pursuant  to  the  BLM  Planning 
Regulations  (43  CFR  part  1600)  and  the 
National  Environmental  Policy  Act 
(NEPA,  section  102(2)(C))  the  Boise 
District,  BLM  has  prepared  a  proposed 
amendment  to  the  Bruneau  Management 
Framework  Plan  to  designate  three  sites 
within  the  Bruneau  Resource  Area  as 
areas  of  critical  environmental  concern 
(ACECs).  The  proposed  plan 
amendment  is  now  available  for  a  30- 
day  protest  period  luider  provisions  in 
the  BLM  Planning  regulations  found  at 
43  CFR  1610.5-2. 

DATES:  The  protest  period  for  the 
proposed  plan  amendment  will  begin  on 
January  17, 1992  and  close  on  February 
18, 1992.  Written  protests  to  the  Director 
must  be  received  or  postmarked  no  later 
than  the  closing  date. 
AOORESSES:  Protests  should  be  sent  to 
the  Director  at  the  following  address: 
Director  (760),  Department  of  the 
Interior.  Bureau  of  Land  Management, 
18th  and  C  StreeU  NW.,  Washmgton. 
DC  2024a  Any  protest  should  include: 
(1)  Name,  address,  telephone  number 
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and  interest  of  protesting  party,  (2) 
identification  of  the  issue  being 
protested,  (3)  a  statement  on  the  parts  of 
the  plan  being  protested,  (4)  a  copy  of  all 
documents  addressing  the  issue  that 
were  submitted  during  the  planning 
process,  and  (5)  a  concise  statement 
why  the  State  Director's  decision  is 
believed  to  be  wrong. 
FOR  RNITNEII MRWMATION  CONTACT: 
Dennis  Hoyem,  Bruneau  Area  Manager 
or  Fred  Minckler,  Environmental 
Specialist  at  the  Bureau  of  Land 
Management  3984  Development 
Avenue,  Boise,  ID  83705,  telephone  (208) 
384-3300. 

SUmfMENTARY  INFORMATION:  The 
Bruneau  Management  Framework  Plan 
(MFP)  is  a  land  use  plan  for  public  lands 
within  the  Bruneau  Resource  Area 
administered  by  BLM  in  southwest 
Idaho.  The  Boise  District  has  prepared  a 
proposed  amendment  to  that  plan  which 
addresses  special  management  actions 
and  designation  of  three  sites  ranging  in 
size  from  five  to  346  acres  as  research 
natural  area  (RNA)  ACECs  to  recognize 
their  value  and  protect  rare  and 
undistiu-bed  plant  populations  and  other 
resource  values.  The  three  proposed 
sites  are:  Mud  Flat  Oolite  RNA,  five 
acres;  Triplet  Butte  RNA,  322  acresrand 
Cottonwood  Creek  RNA,  346  acres. 
Resource  use  limitations  proposed  for 
these  areas  address:  Livestock  grazing; 
motorized  vehicle  use;  rigl'its-of-way, 
mineral  leasing.  location  and  disposal: 
water  developments  and  fire 
suppression  and  rehabihtaticm. 
Review  of  the  environmental 
assessment  (EA)  prepared  on  the 
Proposed  Amendment  has  resulted  in  a 
finding  that  no  significant  impact  on  the 
human  environment  would  result  from 
implementing  the  proposal  and  that  an 
environmental  impact  statement  (EIS) 
need  not  be  prepared. 

Dated:  January  9. 1992. 
).  David  Bninner, 

District  Manager. 

fFR  Doc.  92-1362  Filed  1-17-92;  8:45  am] 

BIUJNG  CODE  431(M30-II 


(MT-060-02-4320-ADVB] 

Lewiston  District  Grazing  Advisory 
Board;  Meeting 

agency:  Bureau  of  Land  Management 
Lewistown  District  Office. 
action:  Notice  of  Grazing  Advisory 
Board  Meeting. 

summary:  The  Lewistown  District 
Grazing  Advisory  Board  will  meet 
February  20, 1992.  The  agenda  will  be: 
10  a.m. — ^ludith  Valley  Phillips  Resource 
Management  Plan 


12  noon — Lunch 

1  p.m.— Judith  Valley  Phillips  Resource 

Management  Plan 
3  pm. — Adjourn 

Public  comment  will  be  sought  at  the 
end  of  each  issue  discussion. 

location:  Lewistown  BLM  District 
Office,  Lewistown,  Montana. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L  Mari,  District  Manager,  Bureau 
of  Land  Management  P.O.  Box  116a 
Lewistown.  MT  59457. 

SUPPLEMENTARY  INFORMATION:  The 

Lewistown  District  Grazing  Advisory 
Board  is  authorized  under  the  Federal 
Advisory  Committee  Act  5  U.S.C.. 
appendix  1.  The  board  advises  the 
Lewistown  District  Manager  concerning 
the  development  of  allotment 
management  plans  and  the  utilization  of 
range  betterment  fimds. 

Dated:  lanuary  10. 1992. 

David  L  Mari, 

District  Manager. 

[FR  Doc.  92-1329  Filed  1-17-92;  8:45  am| 

WUNM  CODE  4310-OIMI 


tAK-91»-02-4830-02-ADVB] 

Nortttem  Alaslta  Advisory  Council; 
Meeting 

The  Northern  Alaska  Advisory 
Council  will  hold  a  public  meeting 
Thursday.  February  20, 1992,  at  the 
training  rooms  of  the  Bureau  of  Land 
Management's  Fairbanks  Office  Building 
in  Fairbanks.  Alaska.  The  public 
meeting  will  start  at  8:30  a.m.  and  end  at 
5  p.m.  Public  comiment  will  be  taken 
from  2  p.m.  to  3  p.m.;  written  comments 
may  be  submitted. 

The  council  will  hear  BLM  reports  on: 
(1)  The  status  of  Federal  mining  claims 
on  State-  and  Native-selected  lands,  (2) 
the  budget  for  1992  and  future  program 
direction,  (3)  the  status  of  the 
downsizing  of  BLM's  Washington.  DC. 
office,  (4)  638  contracting,  and  (5)  BLM 
Alaska  Fire  Service  programs. 

For  information,  contact  the  Public 
Affairs  Office,  Bureau  of  Land 
Management  1150  University  Avenue, 
Fairbanks,  Alaska  99709,  telephone  (907) 
474-2231. 

Dated:  )anuary  13, 1992. 

Hrien  M.  Hankins. 

Designated  District  Manager. 

[FR  Doc.  92-1361  Filed  1-17-92;  8:45  amj 

HUJNO  CODE  4»1»gA-H 


Fish  and  WHdHfe  Service 

AvaHalilltty  of  the  Draft  Environmental 
Assessment  and  Land  Protection  Plan; 
Propoeed  Established  of  Grand  Bay 
Nationai  WNdNfe  Refuge  Jackson 
County,  MS  and  Mobile  County,  AL 

agency:  Fish  and  Wildlife,  Interior. 

ACnow  Notice  of  availability  of  the  dr^ 
tinvironmental  assessment  and  land 
protection  plan  for  the  proposed  ' 
establishment  of  Grand  Bay  National 
Wildlife  Refuge. 


summary:  Hub  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service, 
Southeast  Region,  proposes  to  establish 
a  national  wildlife  refuge  in  the  vicinity 
of  Jackson  County,  Mississippi  and 
Mobile  County,  Alabama.  The  purpose 
of  the  proposed  refuge  is  to  protect  and 
manage  approximately  12,940  acres  of 
nationally  significant  Gulf  Coast 
savanna  and  associated  wetland 
habitats  for  the  benefit  of  the 
endangered  Mississippi  sandhill  crane, 
wintering  waterfowl,  and  other  wildlife. 
A  Draft  Environmental  Assessment  and 
Land  Protection  Plan  has  been 
developed  by  Service  biologists  in 
coordination  with  the  Mississippi 
Department  of  Wildlife,  Fishers  and 
Parks,  the  Alabama  Department  of 
Conservation  and  Natural  Resources, 
and  The  Nature  Conservancy.  The 
assessment  considers  the  biological, 
environmental,  and  socioeconomic 
effects  of  establishing  the  refuge.  The 
assessment  also  evaluates  three 
alternative  actions  and  their  potential 
impacts  on  the  environment.  Written 
comments  or  recommendations 
concerning  the  proposal  are  welcomed, 
and  should  be  sent  to  the  address 
below. 

DATES:  Land  acqiiisition  planning  for  the 
project  is  currently  underway.  The  draft 
assessment  will  be  available  to  the 
public  for  review  and  comment  on 
February  12, 1992.  Written  comments 
must  be  received  no  later  than  March  30. 
1992  to  be  considered. 

ADDRESSES:  Comments  and  requests  for 
copies  of  the  assessment  and  further 
information  should  be  addressed  to  Mr. 
Charles  R.  Danner,  Chief,  Project 
Development  Branch,  Office  of  Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service,  75  Spring  Street  SW.,  room 
1240.  Atlanta,  Georgia  30303. 
SUPPLEMENTARY  INFORMATION:  The 
primary  objectives  of  the  proposed 
refuge  are  to  (1)  protect  one  of  the  most 
important  remaining  examples  of 
undisturbed  savanila  habitat  in  the  Gulf 
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Coastal  Plain  region,  (2)  provide  habitat 
suitable  for  the  establishment  of  a 
second  breeding  flock  of  endangered 
Mississippi  sandhill  cranes,  and  (3) 
benefit  a  diversity  of  native  plants  and 
animals,  many  of  national  importance, 
throtigh  the  acquisition  and  protection  of 
a  unique  ecosystem. 

The  proposed  refuge  area  is  located 
about  10  miles  east  of  Pascagoula, 
Mississippi,  and  20  miles  southwest  of 
Mobile,  Alabama.  Hie  area  is  bordered 
on  the  north  by  the  community  of 
Franklin  Creek,  on  the  west  generally  by 
the  Bayou  Cumbist,  and  to  the  east  by 
the  Grand  Bay  Swamp. 

On  September  22, 1989,  the  Small 
Business  Administration  transferred 
3,489  acres  of  land  along  the 
Mississippi-Alabama  coast  to  the  U.S. 
Fish  and  Wildlife  Service  for  wildlife 
conservation  purposes.  This  tract 
comprises  the  southern  portion  of  the 
proposed  refuge  and  consists  of 
relatively  tmdisturbed  salt  and  braddsh 
water  marshes  and  forested  wetlands. 
The  remaining  lands  for  the  proposed 
refuge  lie  ad)acent  to  the  northern 
boundary  of  the  tract  and  encompass  a 
total  of  9,451  acres.  These  lands  are 
currently  in  private  ownership  and 
contain  a  diversity  of  vegetation  types, 
including  savannas,  swamps,  pine 
forests,  and  pond  cypress.  Wild  orchids 
and  several  types  of  rare  insectivorous 
plants  grow  thhiughout  the  area. 

The  3,489-acre  southern  tract  is 
currently  being  protected  and  managed 
by  the  Service  as  part  of  the  Mississippi 
Sandhill  Crane  National  Wildlife 
Refuge,  located  approximately  15  miles 
northwest.  The  Service  proposes  to 
establish  Grand  Bay  as  a  new,  separate 
national  wildlife  refuge  by  acquiring  fee 
title  or  less-than-free  interest  to  about 
9,451  acres  of  additional  lands  north  of 
the  tract.  These  additional  lands,  if 
acquired,  would  greatly  increase  the 
proposed  refuge's  habitat  diversity  for 
the  benefit  of  migratory  birds  and  other 
wildlife. 

The  draft  environmental  assessment 
was  developed  by  the  Service  in 
consultation  with  represeiitatives  from 
the  Mississippi  Department  of  Wildlife, 
Fisheries  and  Parks,  the  Alabama 
Department  of  Conservation  and 
Natural  Resources,  and  The  Nature 
Conservancy.  The  biological, 
environmental,  and  socioeconomic 
effects  of  acquiring  approximately  9,451 
acres  of  savanna  and  other  associated 
wetland  habitats  for  the  establishment 
of  the  refuge  have  been  considered. 
Three  alternatives  and  their  potential 
impacts  on  the  environment  are 
presented  and  evaluated.  The  Service 
believes  the  preferred  alternative. 


Protection  and  Management  by  the  U.S. 
Fish  and  Wildlife  Service,  is  a  positive 
step  in  preventing  the  further  loss  of  a 
nationally  significant  Gulf  Coast 
savanna  ecosystem  for  the  benefit  of  the 
endangered  Mississippi  sandhill  crane, 
migratory  birds,  waterfowl,  and  other 
native  wildlife. 

Dated:  January  14, 1992. 
Haidd  W.  BenaoD, 
Acting  Regional  Director. 
[FR  Doc.  92-1370  Filed  1-17-42;  8:45  am] 
MLLMQ  COOC  4S10-W-M 


National  Park  Servlc* 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
January  11, 1992.  Puruant  to  S  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  February  5, 1992. 
Caioi  D.  Siiull, 
Chief  of  Registration,  National  Register. 

FLORIDA 

Lee  County 

Dubar,  Paul  Lawrence,  School  1857  Hi^  St, 
Fort  Myers,  92000026 

NEW  YORK 

Wayne  County 

Smith— Ely  Mansion,  39  W.  Genesee  St. 
Qyde,  92000032 

Westchester  County 

The  Woodpile,  Jet  of  Croton  Lake  and  Wood 
Rds.,  Mt.  Kisco  vicinity,  92000030 

Wyoming  County 

Gates,  Seth  M.,  House,  15  Perry  Ave.. 
Warsaw,  92000031 

SOUTH  CAROLINA 

Andenoo  County 

Rawer,  Ralph  John,  House,  402  Boulevard, 
Anderson,  92000023 

Berkalay  County 

Pineville  Historic  District.  Rd.  S-8-204  S  of 
jet  with  SC  45,  PineviUe,  92000024 

TEXAS 

Dallas  County 

Interstate  Forwarding  Company  Warehouse, 
3200  Main  St,  DaUas,  92000021 


NacogdoGBes  CeuBty 

Blount,  Eugene  //.,  Houae  (Nacogdoches 

MPS),  laoi  North  SU  Nacogdodies, 

92000014 
Cotton  Exchange  Building.  Old  (Nacogdoches 

MPS),  305  R  Commerce  St.,  Nacogdoches, 

92000008 
Davidson,  Mario  A.,  Apartments 

(Nacogdoches  MPS),  112  E.  Main  St. 

Nacogdoches.  92000009 
Hayter  Office  Building  (Nacogdoches  MPS), 

112  B.  Main  St.  Nacogdoches,  92000010 
Hoya  Land  Office  Building  (Nacogdoches 

MPS),  120  E.  Pilar  St..  Nacogdoches. 

92000015 
Jones,  Roland,  House  (Nacogdoches  MPS), 

141  N.  Church  St,  Nacogdoches,  92000007 
Post  Office  Building.  Old  (Nacogdoches 

MPS),  208  E.  Main  St..  Nacogdoches, 

92000011 
Roberts  Building  (Nacogdoches  MPS),  218  E. 

Pilar  St.,  Nacc«doches.  92000016 
Suthem  Pacific  Railroads  Depot 

(Nacogdoches  MPS),  500  W.  Main  St:. 

Nocogdoches.  92000013 
Sterne— Hoya  Historic  Disticts 

(Nacogdoches  MPS),  100-200  blocks  of  8. 

Lanana  St.,  500  block  of  R  Main  St  (S 

side).  500  block  of  E.  Pilar  SU 

Nacogdoches,  92000017 
Virginia  Avenue  Historic  District 

(Nacogdoches  MPS)  500  block  of  Bremond 

(W  side),  600-1800  blocks  of  Virginia  Ave.. 

621  Weaver,  Nacogdoches.  92000018 
Washington  Square  Historic  District 

(Namgdoches  MPS)  Roughly  bounded  by 

Houston.  Logansport  N.  Lanana,  E, 

Hospital  and  N.Fredonia  Sts., 

Nacogdoches.  92000019 
Woodmen  of  the  World  Building 

(Nacogdoches  MPS),  412  E.  Main  St.. 

Naco^odies,  92000012 

VIRGINIA 

King  George  County 

Powhatan  Rural  Historic  District,  |ct.  rf  VA 
607  and  VA  8ia  King  George.  92000020 

WISCONSIN 

Laoglaile  Coonty 

Antigo  Depot,  522  Morse  St^  Antigo.  92000029 
Maiiastte  County 

Dunlap  Square  Building.  1821  Hall  St. 

Marinette,  92000028 
Laureman  Brothers  Departiitent  Store,  1701- 

1721  Dunlap  Sq.,  Marinette,  92000027 

Sheboygan  County 

Baizer,  John,  Wagon  Works  Complex.  818- 
B20.  B20A  Pennsylvania  Ave..  Sheboygan. 
>     92000028 

[FR  Doc  92-1428  Filed  1-17-92: 8:45aml 

BIUJWO  COBK  SUS-lt^H 

Brandy  station  Battlefield; 
DetermhwUon  of  EligiMllty  for  tlM 
National  Register  of  Hietoric  Places 

action:  Request  for  comments. 

On  February  28. 1991.  the  historic  site 
of  Brandy  Station  Battlefield  and 
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Related  Locations  was  determined 
eligible  for  listing  in  the  National 
Register  of  Historic  Places.  The  property 
was  determined  to  meet  National 
Register  Criterion  A  (associated  with 
important  events).  Criterion  B 
(associated  with  important  persons). 
and  Criterion  D  (likely  to  yield 
important  information).  This  finding  was 
based  upon  the  extensive  primary  and 
secondary  source  documentation 
contained  in  the  Virginia  State  Historic 
Landmark  form,  a  review  of  this  form  by 
National  Paik  Service  historians,  and 
several  onsite  inspections  of  selected 
sites  within  the  area.  The  State 
Landmark  documentation  was  prepared 
by  the  Virginia  Department  of  Historic 
Resources,  the  State  agency  designated 
to  implement  the  national  historic 
preservation  program  in  Virginia. 

This  property  was  determined  eligible 
for  the  National  Register  in  the  area  of 
military  history  as  the  site  of  the  June  9. 
1863,  Battle  of  Brandy  Station,  the 
largest  cavalry  battie  of  the  Civil  War 
and  in  North  America.  It  was  also 
determined  eligible  as  a  turning  point  in 
the  Union  Cavalry's  effectiveness  in  the 
Eastern  Theater  of  the  Civil  War. 
Brandy  Station  Battlefield  and  Related 
Locations  was  also  determined  eligible 
for  its  association  with  the  military 
career  of  the  noted  Southern  cavalry 
commander,  James  Ewell  Brown  (J.E.B.) 
Stuart  Finally,  the  property  was 
determined  eligible  ior  the  potential  of 
an  archeological  study  of  human 
remains  and  historic  artifacts  on  the 
battlefield  to  provide  historical 
information  not  available  elsewhere. 

Since  the  determination  of  eligibility 
was  made,  property  owners  wrathin  the 
boundaries  of  Uie  determined  eligible 
area  and  individuals  nationwide  have 
written  to  us  either  endorsing  or 
disagreeing  with  the  eligibility  of  the 
property.  In  order  to  accommodate  those 
who  «vish  to  provide  new  information  on 
whether  or  not  this  property  meets  the 
National  Register  Criteria  for 
Evaluation,  the  National  Park  Service  is 
providing  a  60  day  comment  period  on 
this  issue. 

Anyone  wishing  to  submit  additional 
infohnation  bearing  on  either  the 
historic  significance  or  the  location  of 
the  June  9, 1863  event  for  review  should 
do  so  within  60  days  of  the  date  of  this 
notice.  A  written  statement  on  the 
determination  of  eligibiUty  will  be 
issued  within  30  days  of  the  close  of  the 
comment  period. 

The  determination  of  eligibility 
remains  in  effect  pending  review  of 
responses  submitted  during  the 
comment  period.  To  determine  that  the 
property  is  not  eligible  or  to  revise  to  the 
boimdary.  the  National  Park  Service  will 


need  to  receive  authoritative 
information,  which  when  evaluated  in 
conjunction  with  documentation  already 
on  file,  results  in  a  finding  that  the 
property  does  not  meet  the  National 
Register  Criteria  or  that  the  boundary 
does  not  accurately  delineate  the 
battlefield  in  accordance  with 
established  National  Register  standards. 
Comments  should  be  addressed  to  the 
National  Register  of  Historic  Places, 
NaUona!  Park  Service,  P.O.  Box  37127, 
Washington.  DC  20013-7127. 
Carol  D.  Shull. 

Chief  of  Registration,  National  Register  of 
Historic  Places.  Interagency  Resources 
Division. 

National  Register  Criteria  for  Evaluation 

National  Register  criteria  define,  for 
the  nation  as  a  whole,  the  scope  and 
nature  of  historic  and  archeological 
properties  that  are  considered  for  listing 
in  the  National  Register  of  Historic 
Places. 

The  quality  of  significance  in 
American  history,  architecture, 
archeology,  engineering,  and  culture  is 
present  in  districts,  sites,  buildings, 
structures,  and  objects  that  possess 
integrity  of  location,  design,  setting, 
materials,  workmanship,  feeling,  and 
association,  and: 

A.  That  are  associated  with  events 
that  have  made  a  significant 
contribution  to  the  broad  patterns  of  our 
history:  or 

B.  That  are  associated  with  the  lives 
of  persons  significant  in  our  past;  or 

C.  That  embody  the  distinctive 
characteristics  of  a  type,  period,  or 
method  of  construction,  or  that 
represent  the  work  of  a  master,  or  that 
possess  high  artistic  values,  or  that 
represent  a  significant  and 
distinguishable  entity  whose 
components  may  lack  individual 
distinction:  or 

D.  That  have  yielded,  or  may  be  likely 
to  yield,  information  important  to 
prehistory  or  history. 

Ordinarily  cemeteries,  birthplaces,  or 
graves  of  historical  figures,  properties 
owned  by  religious  institutions  or  used 
for  religious  purposes,  structures  that 
have  been  moved  from  their  original 
locations,  reconstructed  historic 
buildings,  properties  primarily 
commemorative  in  nature,  and . 
properties  that  have  achieved 
significance  within  the  past  50  years 
shall  not  be  considered  eligible  for  the 
National  Register.  However,  such 
properties  will  qualify  if  they  are 
integral  parts  of  districts  that  do  meet 
the  criteria  or  if  they  fall  within  the 
following  categories: 

A.  A  religious  property  deriving 
primary  significance  from  architectiuvl 


or  artistic  distinction  or  historical 
importance;  or 

B.  A  building  or  structure  removed 
from  its  original  location  but  which  is 
significant  primarily  for  architectural 
value,  or  which  is  the  surviving  structure 
most  importantly  associated  with  a 
historic  person  or  event:  or 

C.  A  birthplace  or  grave  of  a  historical 
figure  of  outstanding  importance  if  there 
is  no  other  appropriate  site  or  building 
directly  associated  with  his  productive 
life:  or 

D.  A  cemetery  that  derives  its  primary 
significance  from  graves  of  persons  of 
transcendent  importance,  from  age,  from 
distinctive  design  features,  or  from 
association  with  historic  events;  or 

E.  A  reconstructed  building  when 
accurately  executed  in  a  suitable 
environment  and  presented  in  a 
dignified  manner  as  part  of  a  restoration 
master  plan,  and  when  no  other  building 
or  structure  with  the  same  association 
has  survived;  or 

F.  A  property  primarily 
commemorative  in  intent  if  design,  age. 
traditional,  or  symbolic  value  has 
invested  it  with  its  own  historical 
significance;  or 

G.  A  property  achieving  significance 
within  the  past  50  years  if  it  is  of 
exceptional  importance. 

(FR  Doc.  92-1295  Filed  1-17-92;  8:45  am) 

WLLINQ  CODE  4310-70-11 


INTERSTATE  COMMERCE 
COMMISSION 

[FInanc*  Docket  No.  31970] 

Grand  Trunk  Western  Railroad 
Company— Trackage  Rights 
Exemption— ttie  Beit  Railway 
Company  of  Chicago 

Grand  Trunk  Western  Railroad 
Company  (GTWJhas  agreed  to  grant 
overhead  trackage  rights  to  The  Belt 
Railway  Company  of  Chicago  (BRC) 
over  5.8  miles  of  rail  line  in  Chicago.  IL, 
extending  between  milepost  11.8,  at 
Hayford,  and  a  connection  with 
Consolidated  Rail  Corporation  near  43rd 
Street  and  the  north  end  of  GTW's 
Railport  complex.  The  exemption 
became  effective  on  Janaury  10, 1992. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  {Headings  must  be  filed  with 
the  Commission  and  served  on: 
WoodroW  M.  Cunningham,  The  Belt 
Railway  Company  of  Chicago,  6900 
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South  Central  Avenue,  Chicago,  IL 
60638. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354  LC.C. 
60S  (1978),  as  modified  in  Mendocino 
Coast  RY.,  Inc. — Lease  and  Operate,  360 
I.CC.  653  (1980). 

Dated:  January  14, 1992. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc  92-1372  Filed  1-17-82;  8:45  am] 

mUJNQ  CODE  703S-01-M 


[Finance  Docket  No.  31M4] 

Kyle  Railways,  Inc.— Continuance  hi 
Control  Exemption— San  Joaquin 
Valley  Railroad  Co. 

Kyle  Railways,  Inc.  (Kyle),  a 
noncarrier  in  control  of  several  affiliated 
railroad  companies,  has  filed  a  notice  of 
exemption  to  continue  to  control  San 
Joaquin  Valley  Raiboad  Co.  (SJVR). 
upon  the  letter's  becoming  a  carrier. 

SJVR,  a  noncarrier  subsidiary  of  Kyle, 
has  concurrently  filed  a  notice  of 
exemption  in  Finance  Docket  No.  31993, 
San  Joaquin  Valley  Railroad  Co. — Lease 
and  Operation  Exemption — Southern 
Pacific  Transportation  Company  and 
Visalia  Electric  Railroad  Company,  to 
operate  as  a  raiboad  common  carrier  in 
California.  The  proposed  transaction 
was  expected  to  be  consummated  on  or 
after  December  31, 1991. 

Kyle  indicates  that:  (1)  The  properties 
operated  by  the  affiliated  raiboads  will 
not  connect  with  each  other;  (2)  the 
continuance  in  control  is  not  a  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  The  transaction 
therefore  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2]. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry.^^ontrol — Brooklyn  Eastern 
District,  360 1.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10S>p5(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Fritz  R. 
Kahn,  Vemer,  Liipfert,  Bemhard, 
McPherson  and  Hand,  suite  700,  The 


McPherson  Building,  901 15th  Street. 
NW..  Washington.  DC  2000&-23O1. 

Decided:  January  14, 1902. 
By  the  Conunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

SkineyL  Strickland.  Ir.. 

Secretary. 

{FR  Doc  92-1371  Hied  1-17-S2;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notict  (92-01)1 

NASA  Advisory  CouncH  (NAC).  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC).  Space  Pttysics 
Sul>commlttee;  MeeUng 

aoency:  National  Aeronautics  and 
Space  Administration.      , 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Conmiittee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
and  Applications  Advisory  Conmiittee, 
Space  Physics  Subcommittee. 
DATES:  January  29, 1992, 8:30  a.m.  to  5:30 
p.m.;  January  30, 1992, 8:30  a.m.  to  5:30 
p.m.;  January  31, 1992, 8:30  a.m.  to  5:30 
p.m. 

ADDflESSES:  The  Holiday  Inn  Capitol 
550  C  Street,  SW.,  Columbia  North 
Room,  Washington,  DC  20024. 
POR  FURTHER  INFORMATION  CONTACT 
Dr.  George  L  Withbroe,  Code  SS, 
National  Aeronautics  and  Space 
Administration,  Washington.  DC  20546 
(202/453-1544). 

SUPPLEMENTARY  INFORMATION:  The 
Space  Science  and  Applications 
Advisory  Committee  (SSAAC)  consults 
with  and  advises  the  NASA  Office  of 
Space  Science  and  Applications  (OSSA) 
on  long-range  plans  for,  work  in 
progress  on,  and  accomplishments  of 
NASA's  Space  Science  and  Applications 
programs.  The  Space  Physics 
Subcommittee  provides  advice  to  the 
Space  Physics  Division  and  to  the 
SSAAC  on  operation  of  the  space 
physics  program  and  on  formulation  and 
implementation  of  the  space  physics 
research  strategy.  On  Wednesday, 
January  29, 1992,  the  Subcommittee  will 
hold  an  Executive  Committee  Session 
followed  by  plenary  sessions  on 
Thursday,  January  30, 1992,  and  Friday, 
January  31, 1992.  The  Subcommittee  will 
meet  to  discuss  divisional  overviews, 
intermediate  missions,  results  of  the 
Solar  Physics  Workshop,  supporting 


research  and  technology  (SR&T) 
program  reviews,  solar  radiative  output, 
and  preparation  for  the  SSAAC  meeting. 
The  Acting  Chairman  of  the 
Subcommittee  is  Dr.  Glenn  M.  Mason.  ' 
The  Subcommittee  is  composed  of  25 
members.  The  meeting  will  be  open  to 
the  pubUc  up  to  the  capacity  of  the  room 
(approximately  50  persons  including 
Subcommittee  members).  It.is 
imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 
Type  of  Meeting:  Open. 

Agenda 

Wednesday,  January  29 

8:30  ajn. — Opening  Remaika. 

8:45  a.m. — Division  Strategic  Planning  Issues. 

11  a.m. — Long-Range  Planning  Activities:  SPS 

Involvements. 
1  p.m. — Long-Range  Planning  Activities: 

SSAAC  Interfaces. 
6:30  p.m. — Adjourn. 

Thursday,  January  30 

8:30  a.m. — Opening  Remarics. 

8:45  a.m.— Division  Overview:  Budget  and 

Future  Opportunities. 
10:30  a.m. — intermediate  Missions:  Science 

Programs  and  Mission  Status. 
2:30  pjn.— Results  of  the  Solar  Physics 

Workshop. 
3:45  pjn. — ^Active  Missions  Presentation. 
4:45  p.m.— Discussion  and  Writing 

Assignments. 
5:30  pjn. — Adjourn. 

Friday,  January  31 

8:30  a.m.— SR&T  Program  Reviews. 

11:15  a.m. — Solar  Radiative  Output:  A 

Terrestrial  Perspective. 
1  pjn. — Discussion  and  Writing  Groups. 
3:45  p.m.— Preparation  for  SSAAC  Meeting. 
4:45  p.m. — Critique  or  Write-ups. 
6:30  p.m. — ^Adjourn. 

Dated:  January  14, 1992. 
lohn  W.  Geff, 

Director,  Management  Operations  Division, 
National  Aeronautics  and  Space 
Administration. 
[FR  Doc.  92-1300  Filed  1-17-02;  8:45  am] 

MUJNO  CODE  7S10-01-«I 


[Notice  (92-02)1 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  Astrophysics 
Sut>commltter,  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION;  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
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NASA  Advisory  Council,  Space  Science 
and  Applications  Advisory  Committee, 
Astrophysics  Subcommittee. 

dates:  Januaiy  30, 1992. 9  a.m.  to  4:15 

p.m. 

ADDRESSES:  The  National  Aeronautics 

and  Space  Administration,  600 

Independence  Avenue,  SW.,  room  226A. 

Washington.  DC  20S4&  | 

FOR  niRTHCR  INFORMATION  CdNTACT 

Ms.  Lia  LaPiana,  Code  SZ.  National 

Aeronautics  and  Space  Administration. 

Washington.  DC  20548  (202/453-1433). 

SUPPLEMENTARY  INFORMATION:  The 
Space  Science  and  Application 
Advisory  Committee  (SSAAC)  consults 
with  and  advises  the  NASA  Office  of 
Space  Science  and  Applications  (OSSA) 
on  long-range  plans  for,  work  in 
progress  on.  and  accomplishments  of 
NASA's  Space  Science  and  Applications 
programs.  The  Astrophysics 
Subcommittee  provides  advice  to  the 
Astrophysics  Division  and  to  the 
SSAAC  on  operation  of  the 
Astrophysics  Program  and  on  the 
formulation  and  implementation  of  the 
Astrophysics  strategy.  The 
Subcommittee  will  meet  to  discuss  the 
developments  since  the  November  1991 
Astrophysics  meeting,  the  Hubble  Space 
Telescope  (HST)  Outreach  Effort,  the 
Astrophysics  Lunar  Program  Update. 
New  Education  and  Outreach  Efforts, 
International  Fligh'.of-Opportunity 
Missions  and  new  meeting  planning. 
The  Subcommittee  is  chaired  by  Dr. 
Irwin  Shapiro  and  is  composed  of  28 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  capacity  of  the  room 
(approximately  50  people  including 
Subcommittee  members).  It  is 
imperative  that  the  meeting  be  held  on 
this  date  to  accommodate  the  scheduling 
priorities  of  the  key  participants. 
Type  of  Meeting:  Open. 

Agenda 

Thursday,  January  30 

9  a.m. — Introduction.  Developments  Since 

November  1991  Meeting, 
laao  a.m.— HST  Outreach  Effort. 
11:30  a.m. — Astrophysics  Lunar  Program 

Update. 
Noon — Space  Exploration  Initiative. 
1:30  p.m. — Oyenriew  of  Ultraviolet/Visible 

and  Gravity  Physics  Strategic  Plans. 
1:45  p.m. — X-ray  Timing  Explorer 

Productivity  Effort. 
2  p.m. — New  Education  and  Outreach  Efforts. 
2:15  p.m. — International  Fligfat-of-Opportunity 

Missions. 
3:15  p.m. — Mission  Operations  Update. 
3:30  p.m. — Issues  and  Concerns  for  the 

Upcoming  SSAAC  Meeting. 
3:45  p.m. — Astrophysics  Subcommittes 

Membership. 
4  p.m. — Future  Meeting  Planning, 
4:15  p.m. — Adioum. 


UMI 


Dated  lanuary  14. 19i92. 
|ohn  W.  Gaff. 

Director,  Management  Operations  Division, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  92-1381  Filed  1-17-02:  &45  am) 

BHXmO  CODE  7S1(H>1-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Advisory  Committee; 
Renewal 

The  Humanities  Panel  Advisory 
Committee  is  being  renewed  for  an 
additional  two  years. 

The  Chairman.  National  Endowment 
for  the  Humanities,  has  determined  that 
the  renewal  of  this  committee  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  National 
Endowment  for  the  Humanities  by  law. 
This  determination  follows  consultation 
with  the  Committee  Management 
Secretariat,  General  Services 
Administration. 

Dated:  January  14, 1992. 
David  C.  Fisher,  Jr., 

Advisory  Committee  Management  Officer. 
(FR  Doc.  92-1405  Filed  1-17-92;  8:45  am) 
MUMQCOOC  7S3ft-01-M 

Humanities  Panel;  Meeting 

agency:  National  Endowment  for  the 

Humanities. 

action:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  as  amended),  notice 
is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  OfHce.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT 
David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506:  telephone  202/ 
786-0322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  202/ 
786-0282. 

SUPPLEMENTARY  INFOflMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 


grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commerdal  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  September  9, 1991, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  and  (6)  of  section 
552b  of  Title  5,  United  States  Code. 

1.  Date:  February  3, 1992. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  to  the  Collaborative 
Projects  Program  for  projects  in  New 
World  Archaeology,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  July  1, 1992. 

2.  Date:  February  3, 1992. 
.  Time:  9  a.m.  to  5  p.m. 

Room:  430. 

Program:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Education,  submitted  to  the 
Division  of  Education  Programs,  for 
projects  begiiming  after  September  1, 
1992. 

3.  Date:  February  4, 1992. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Preservation  and 
Access  Program,  submitted  to  the 
Division  of  Preservation  and  Access 
Programs,  for  projects  beginning  after 
July  1. 1992. 

4.  Date:  February  5, 1992. 
Time:  9  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Education,  submitted  to  the 
Division  of  Education  Programs,  for 
projects  beginning  after  September  1. 
1992. 

5.  Date:  February  6, 1992. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Awgrom;  This  meeting  will  review 
applications  to  the  Collaborative 
Injects  and  Humanities.  Science,  and 
Technology  Programs  for  projects  in 
Anthropology  and  Sociology,  submitted 
to  the  Division  of  Research  Programs, 
for  projects  beginning  after  July  1, 1992. 

6.  Date:  February  6-7, 1992. 
Time:  8:30  ajiL  to  5  p.m. 
Room:  415. 

Program:'Thi*  meeting  will  review 
applications  submitted  to  the 
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Humanities  Project  in  Museums  and 
Historical  Organizations,  submitted  to 
the  Division  of  Public  Programs,  for 
projects  beginning  after  July  1, 1992. 

7.  Date:  February  7, 1992. 
Time:  9  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Reference  Materials  Tools  and  Guides 
and  Interpretive  Research  applications 
in  Music,  Theater  and  Dance,  submitted 
to  the  Division  of  Research  Programs, 
for  projects  beginning  after  }uly  1, 1992. 

8.  Date:  February  7, 1992. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  to  the  Collaborative 
Projects  Program  for  projects  in 
Musicology,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  July  1, 1992. 

9.  Date:  February  7, 1992.  » 
Time:  9  a.m.  to  5  p.m. 

Room:  430. 

Program:  This  meeting  will  review 
applications  in  Elementary  and 
Secondary  Education,  submitted  to  the 
Division  of  Education  Programs,  for 
projects  beginning  after  September  1, 
1992. 

10.  Date:  February  10, 1992. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  to  the 
Humanities  Projects  in  Museums  an 
Historical  Organizations  program 
received  during  the  December  6, 1991 
deadline,  submitted  to  the  Division  of 
Public  Programs,  for  projects  beginning 
after  July  1, 1992. 

11.  Oote;  February  10, 1992, 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  to  the  Collaborative 
Projects  Program  for  projects  in  History, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after 
after  July  1, 1992. 

12.  Date:  February  11, 1992. 
Time:  9  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  in  Elementary  and 
Secondary  Education,  submitted  to  the 
Division  of  Education  Programs,  for 
projects  beginning  after  September  1, 
1992. 

13.  Date:  February  11, 1992. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  in  Preservation  and  Access 
Program,  submitted  to  the  Division  of 
Preservation  and  Access  Programs,  for 
projects  beginning  after  July  1, 1992. 


14.  Date:  February  17, 1992. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  to  the  Collaborative 
Projects  Program  for  projects  in 
Interdisciplinary  Studies,  submitted  to 
the  Division  of  Research  Programs,  for 
projects  beginning  after  July  1, 1992. 

15.  Date:  February  21, 1992. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
applications  for  Preservation  and 
Access,  submitted  to  the  Division  of 
Preservation  and  Access  Programs,  for 
projects  beginning  after  July  1, 1992. 
David  C.  Fisher, 

Advisory  Committee  Management  Officer. 
[FR  Doc  92-1404  Filed  1-17-02;  8:45  am] 

MLUNO  CODE  7S3«-01-« 

Natlonai  Council  on  the  Humanities; 
Meeting 

lanuary  13, 1992. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington,  DC  on  February  13-14, 
1992. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Council  on  the  Humanities  with  respect 
to  policies,  programs,  and  procedures  for 
carrying  out  her  functions,  and  to  review 
applications  for  fmancial  support  and 
gifts  offered  to  the  Endowment  and  to  - 
make  recommendations  thereon  to  the 
.  Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  OfHce  Building,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  February  13-14, 1992,  will 
not  be  open  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code  because  the  Council  w<ll  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information  of 
a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  September  9, 1991. 


The  agenda  for  the  sessions  on 
February  13, 1992,  will  be  as  follows: 

Committee  Meetings 

8:30-8  a.m.— Coffee  for  Council  Members — 
Room  526 

(Open  to  the  Public) 

9-10  a.m. — Committee  Meetings — Policy 

Discussion 
Education  Programi — Room  M-14 
Fellowships  Programs — Room  316-2 
Public  Programs — Room  415 
Research  Programs/Preservation  and 

Access — Room  315 
State  Programs  and  Office  of  Outreach — 

RoomM-07 
10  a.m.  until  adjourned — (Qosed  to  the  Public 

for  the  reasons  stated  above) — 

Consideration  of  specific  applications 

(Closed  to  the  Public) 

3  p.m.  until  adjourned — Jefferson  Lecture 
Committee  to  review  Je^erson  Lecture 
nominees — Room  430 

The  morning  session  on  February  14, 
1992,  will  convene  at  9  a.m.,  in  the  Ist 
Floor  Council  Room,  M-09,  and  will  be 
open  to  the  public.  The  agenda  for  the 
morning  session  will  be  as  follows: 

(Coffee  for  Council  Members  from  8:30-9 
a.m.) 

Minutes  of  the  Previous  Meeting:  Reports 

A.  Introductory  Remarks. 

B.  Conflict  of  Interest  Resolution. 

C.  Introduction  of  New  Staff. 

D.  Contracts  Awarded  in  the  Prev 

Quarter. 

B.  Status  of  Fiscal  Year  1992  Funds. 
P.  Legislative  Report. 

G.  Committee  Reports  on  Policy  and  General 
Matters  Overview. 

1.  Education  Programs. 

2.  Fellowships  Programs. 

3.  Research  Programs. 

4.  Public  Programs. 

5.  State  Programs  and  Office  of  Outreach, 
a  Preservation  and  Access  Programs. 

7.  Jefferson  Lecture. 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  future  budget  requests 
and  specific  applications  (closed  to  the 
public  for  the  reasons  stated  above). 

Further  information  about  this 
meeting  can  be  obtained  from  Mr.  David 

C.  Fisher,  Advisory  Committee 
Management  Officer,  Washington,  DC 
20506,  or  call  area  code  (202)  786-0322, 
TDD  (202)  786-0282.  Advance  notice  of 
any  special  needs  or  accommodations  is 
appreciated. 

David  C  FUhar, 

Advisory  Committee  Management  Officer. 
(FR  Doc  92-1406  Filed  1-17-82: 8:45  am) 
MUMS  OOOt  ISSS-SI-IS 
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NUCt.EAR  REGUU^TORY 
COMMISSION 


Connecticut  Yankee  Atomic  Power 
Co;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

(Dodtet  Na  50-213] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  permanent 
exemptions  from  the  requirements  of 
Appendix  K  to  10  CFR  Part  50  to 
Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO  or  the  licensee)  for 
the  Haddam  Neck  Plant,  located  at  the 
licensee's  site  in  Middlesex  County. 
Connecticut 

Envinminental  Assessment 

Idenlification  of  the  Proposed  Action 

The  proposed  action  would  grant 
exemptions  from  sections  I.D.3, 1.0.4, 
and  LD.5  of  appendix  K  of  10  CFR  part 
SO  for  the  Haddam  Neck  PlanL  The 
proposed  action  is  in  accordance  with 
the  licensee's  request  for  exemptions 
dated  September  28, 1990. 

The  Need  for  the  Proposed  Action 

The  proposed  exemptions  are  needed 
to  support  the  conversion  of  the 
Haddam  Neck  Plant  to  Zircaloy-clad 
fuel.  The  conversion  required  that  tlie 
licensee  reperform  all  their  loss-of- 
coolant-accident  (LOCA)  analyses 
including  the  large  break  to  show 
compliance  with  10  CFR  50.46  and    . 
appendix  K.  These  exemptions  are 
necessary  as  the  licensee  has  developed 
new  large  break  LOCA  models  which 
are  not  in  compliance  with  appendix  K. 
sections  LD.3,  IJ3.4.  and  LD.5  because  of 
the  design  differences  between  the 
Haddam  Neck  Plant  and  the  model    , 
pressurized  water  reactor  (PWR) 
assumed  for  10  CFR  part  50,  appendix  K. 
The  new  models  make  provisions  to 
meet  the  intent  of  appendix  K  and  literal 
compliance  with  the  sections  LD.3,  L0.4, 
and  LD.5  are  not  required  as  these 
sections  are  not  applicable  to  the 
Haddam  Neck  Plant 

Environmental  Impacts  of  the  Proposed 
Action 

The  staff  has  reviewed  and  approved 
all  the  LOCA  models  used  for  the 
compliance  with  10  CFR  50.46  and 
appendix  K.  The  staff  has  determined 
that  Sections  LD.3.  LD.4,  and  L0.5  are 
not  appUcable  to  the  Haddam  Neck 
Plant  and  that  the  provisions  made  to 
the  large  break  LOCA  model  to  reflect 
the  actual  plant  conflguratlon  meet  the 
intent  of  appendix  K.  As  the  proposed 


exemptions  have  provided  analyses 
which  have  been  determined  to  be  in 
compliance  with  10  CFR  50.46  and 
appendix  K,  the  consequences  of  LOCAs 
has  not  been  increased  and  the 
radiological  releases  will  not  be  greater 
than  previously  determined,  nor  does 
the  proposed  exemptions  otherwise 
affect  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemptions. 
With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemptions,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemptions  would  be 
to  deny  the  exemption  requests.  Such 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
unjustified  cost  to  the  licensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
Haddam  Neck. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  Accordinlgy,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 

For  furdier  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  September  20, 199a  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street  NW.. 
Washington.  DC  20555,  and  at  the  local 


public  document  room  located  at  the 
Russell  Library,  123  Broad  Street 
Middletown,  Connecticut  06547. 

Dated  at  RockviUe.  Maryland  this  13th  day 
of  lanuary  1992. 

For  the  Nuclear  Regulatory  Commission. 
lohn  P.  Stolz, 

Director.  Project  Directorate  1-4,  Division  of 
Reactor  Projects— I/n.  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc.  92-1391  Filed  l-17-fl2;  8:45  am| 
euxiNQ  cooc  7no-ei-« 


All  Nuclear  Power  Reactors;  Receipt 
and  Denial  of  Petition  for  Director's 
Decision 

Notice  is  hereby  given  that  by  Petition 
dated  November  25, 1991.  Richard  P. 
Grill  requested  the  Executive  Director 
for  Operations  to  institute  a  proceeding, 
pursuant  to  10  CFR  2.202,  "to  suspend 
the  operating  license  of  any  nuclear 
power  plant  licensed  by  the  Commission 
whose  license  is  not  supported  by:  (a)  A 
thorough  analysis  of  the  effects  of 
lightning  induced  and  other  electrical 
transients  on  nuclear  safety  related 
electrical  or  electronic  systems:  (b)  a 
determination  of  potential  accident 
scenarios  and  their  consequences 
resulting  from  electrical  and  electronic 
system  failures;  (c)  the  consequences  to 
both  the  plant  and  to  public  health  and 
safety  from  such  accidents;  (d)  the 
specific  design  features  incorporated  to 
prevent  system  failures  from  electrical 
transients;  (e)  the  technical 
specifications  and  maintenance  features 
to  assure  safe  operability  of  these 
design  features  and  the  systems  they 
protect  and  (f)  a  thorough  Ucensing 
review  of  the  above  by  competent  NRC 
staff." 

Tlie  Petitioner  asserts  as  grounds  for 
this  request  that  the  safety  related 
control  and  monitoring  systems  in 
nuclear  power  plants  are  complex  and 
sophisticated  with  designs  based  on 
transistors  and  solid  state  integrated 
logic  systems  which  can  be  disrupted  by 
"small  fluctuations  of  current",  that  the 
NRC  has  not  critically  evaluated  the 
effect  of  electrical  fransients  induced  by 
lightning,  switching  surges  or  other 
sources  on  the  electrical  and  electronic 
monitoring  and  control  designs  of  any 
"single  U.S.  nuclear  power  plant",  and 
recent  lightning  related  and  electrical 
surge  incidents  have  compromised  both 
NRC  and  DOE  facilities.  The  Office  of    / 
Nuclear  Reactor  Regulation  (NRR)  has 
evaluated  the  Petition  and  concluded 
that  it  does  not  provide  any  basis  for 
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Immediate  suspension  of  the  operating 
licenses  of  any  NRC-licensed  nuclear 
power  plants.  In  view  of  this  lack  of  a 
sufficient  basis  for  immediate  action 
and  since  the  same  issues  are  being 
treated  in  a  rulemaking  requested  by  the 
Petitioner  on  August  16, 1991.  which  has 
been  docketed  by  the  Commission 
(notice  of  that  action  was  published  on 
December  23, 1991  in  the  Federal 
Register  (56  FR  66377)),  the  Petition  has 
been  denied  by  letter  to  the  Petitioner, 
dated  January  10, 1992. 

Dated  at  RockviUe,  Maryland  this  10th  day 
Sf  January  1992. 

For  the  Nuclear  Regulatory  Conunissioa 
Thomas  E.  Miuley. 
Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  92-1392  FUed  1-17-92: 8:45  am] 

BILLMQ  CODE  7SS0-01-H 


[Docket  No*.  SO-390  end  50-391] 

Tennessee  Valley  Authority; 
AvaiiabiHty  of  Safety  Evaluatipn 
Report  Related  to  ttw  Operation  of 
Watts  Bar  Nudear  Plant.  Units  1  and  2 

The  U.S.  Nuclear  Regulatory 
Commission  has  published  Safety 
Evaluation  Report.  Supplement  8 
(NUREG-0847,  Supp.  8)  related  to  fee 
operation  of  Watts  Bar  Nuclear  Plant. 
Units  1  and  2.  Docket  Nos.  50-390  and 
50-391. 

Copies  of  the  report  have  been  placed 
in  the  NRC's  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street  NW., 
Washington.  DC  20555.  and  in  the  Local 
Public  Document  Room.  Chattanooga- 
Hamilton  County  Library,  lOOl  Broad 
Street.  Chattanooga,  Tennessee  37402, 
for  review  by  interested  persons.  C(H>ies 
of  the  report  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Pott  Office 
Box  37062,  Washington.  DC  2001^7082. 
GPO  deposit  account  holders  may 
charge  orders  by  calling  202-275-206a 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  ^ringfleld 
Virginia  22161. 

Dated  at  RockvUle,  Maryland  this  6th  day 
of  January,  1992. 

For  the  Nudear  Regulatory  Commission. 
FTedatkk|.H«bdoa, 

Director.  Projoct  Dinctorat»  U-4.  DivtBioa  of 
Reactor  Proie^»-4/U.  Office  of  Nudear 
Reactor  Regulation. 
[FR  Doc.  92-1323  Filed  l>17<e2: 8:49  am} 


Virginia  Electric  and  Power  Co^ 
Consideration  of  Issuance  of 
Amendment  to  FacHity  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-4. 
issued  to  Virginia  Electric  and  Power 
Company  (the  licensee)  for  operation  of 
the  North  Anna  Power  Station,  Unit  No. 
1  (NA-1),  located  in  Louisa  County, 
Virainia. 

The  proposed  change  would  revise  the 
NA-1  Technical  Specifications  (TS)  by 
changing  the  minimum  measured  reactor 
coolant  system  (RCS)  flow  from  a  value 
of  greater  than  or  equal  to  284,000 
gallons  per  minutfi  (gpm),  to  a  reduced 
value  of  275,300  gpm.  NA-1  is  currently 
involved  in  a  mid-cycle  steam  generator 
inspection  outage.  An  extensive  eddy 
ciurent  inspection  of  the  NA-1  steam 
generator  tubes  is  being  performed  using 
very  conservative  analysis  guidelines 
and  plugging  criteria.  As  such,  a 
substantially  increased  number  of  tubes 
are  expected  to  be  plugged.  As  required 
by  TS  3.2.5  and  4.2.5Z  NA-1  performs 
RCS  flow  rate  measurements  once  per 
fuel  cycle.  NA-1  safety  analyses  are 
based,  in  part,  on  verifying,  via  the  TS 
surveillance,  that  the  RCS  total  flow  rate 
is  greater  than  or  equal  to  284,000  gpm. 
The  additional  steam  generator  tube 
plugging  anticipated  during  the  current 
mid-cyde  inspection  outage  increases 
the  likelihood  of  violating  this  TS 
requirement  Therefore,  safiety  analyses 
and  evaluations  have  been  performed 
which  support  an  approximate  3% 
reduction  in  the  RCS  total  flow  rate  limit 
to  275.300  gpm. 

The  propsed  TS  change  implements  a 
reduced  total  flow  rate  requirement 
whidi  is  inteded  to  bound  future 
measured  flow  values  and  any  required 
steam  generator  tube  plugging  until 
sfeam  generator  replacement  The 
changes  will  allow  the  unit  to  continue 
to  operate  with  the  expected  increase  in 
RCS  loop  resistance  caused  by 
increased  steam  generator  tube  plugging 
levels  and  ensure  that  the  required 
safety  margins  for  core  cooling  and 
accident  analysis  presented  in  the  NA-1 
Updated  nnal  Safety  Analysis  Report 
(UFSAR)  are  maintained. 

In  summary,  the  review  has 
demonstrated  that  a  redaction  in 
minimum  measured  flowrato  for  NA-l 
to  275,300  gpm  is  accomodated  by 
current  analysis  margins  or  by  the 
assessment  of  a  penalty  against 
availaUe  retained  departure  from 
nucleate  boiling  ratio  iJONBR)  margia  for 


all  accidents.  Explicit  reanalyses  were 
performed  for  the  following  events  to 
confirm  the  adequacy  of  current 
analysis  margins:  (1)  Loss  of  normal 
feedwater,  (2)  loss  of  external  electrical 
load,  (3)  uncontrolled  control  rod  bank 
withdrawal  at  power,  (4)  complete  loss 
of  reactor  coolant  flow,  and  (5)  locked 
reactor  coolant  pump  rotor. 

The  analyses  showed  that  all  of  the 
acceptance  criteria  previously 
established  in  the  UFSAR  continue  to  be 
met  for  each  reanalyzed  event.  This 
conclusion  is  reinforced  by  continued 
verification  that  core  physics 
characteristics  for  operation  with  a 
reduced  RCS  flow  rate  remain  with  tlia 
envelope  established  by  the  current 
reload  safety  evaluation.  The  current 
Engineered  Safety  Featiu^s  and  Reactor  ' 
Protection  System  setpoints  set  forth  in 
the  NA-1  TS  have  been  demonstrated  to 
provide  adequate  plant  protection  at  the 
reduced  flow  condition.  Also,  the 
current  core  thermal  limits  have  been 
verified  to  remain  bounding  for 
operation  with  the  reduced  minimum 
RCS  flow  rate. 

A  review  of  the  nuclear  steam  supply 
system  (NSSS)  design  transients,  NSS 
fluid  and  control  systems,  reactor 
control  and  protection  systems,  NSSS 
primary  components  (including  thermal 
and  structural  effects),  and  steam 
generator  thermal/hydraulic 
performance  has  been  performed  It  was 
concluded  diat  the  NSSS  systems  and 
components  will  continue  to  meet 
applicable  acceptance  criteria  for 
operation  with  Uie  reduced  design  flow 
rates  and  the  associated  steam 
generator  tube  plugging  levels. 

An  engineering  evaluation  has  also 
been  performed  to  assess  die  impact  of 
the  reduced  flow  and  tube  plugging  on 
the  existing  containment  integrity 
analyses  (including  the  impact  on  net 
positive  suction  head  of  the  engineered 
safeguards  pumps)  and  containment 
subcfMnpartment  integrity  analyses.  The 
existing  analyses  were  shown  to 
reamain  bounding. 

In  addition,  a  balance  of  plant 
systems  review  shows  continued 
acceptable  performance  under  the 
reduced  RCS  flow/extended  tube 
plugging  condition. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  emendsMnt 
request  involves  no  significant  haxarda 
considerations.  Under  the  Commiselon'e 
regulations  in  10  CFR  80.92.  this  naens 
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that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2]  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 

involve  a  significant  reduction  in  a  

margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  Hcensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  (The  proposed  change]  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  impact  of  the  reduced 
minimum  measured  RCS  flow  rate  on 
operating  characteristics,  and  accident 
analyses  which  support  (NA-1]  operation, 
have  been  fully  assessed  and  docimiented  in 
the  attached  safety  evaluation.  The  proposed 
reduction  to  the  (TS]  minimum  measured  RCS 
flow  rate  does  not  impact  either  equipment  or 
operating  conditions  that  are  considered  in 
determining  the  probability  of  occurrence  for 
any  of  the  UFSAR  Chapter  15  accident 
analyses.  The  proposed  reduction  of 
minimum  measured  RCS  flow  rate  has  the 
potential  to  increase  accident  analysis 
consequences.  However,  the  results  of  the 
reanalyses  show  that  the  design  limits  are 
met.  Therefore,  the  consequences  of  an 
accident  previously  evaluated  remain 
unchanged. 

2.  [The  proposed  change]  do«8  not  create 
the  possibility  of  a  nt;w  or  different  iund  of 
accident  from  an  accident  previously 
evaluated.  The  proposed  change  to  the  [NA-1 
TS]  does  not  involve  modifications  to  any  of 
the  existing  equipment.  The  impact  of  the 
proposed  reduced  minimum  measured  RCS 
flow  rate  on  [NA-I]  operating  characteristics, 
and  accident  analyses  which  support  [NA-1] 
operation,  have  been  fully  assessed  and 
documented  in  the  attached  safety 
evaluation.  The  proposed  reduction  to  the 
[TS]  minimum  measured  RCS  flow  rate  does 
not  create  any  new  or  different  accident 
initiators,  so  no  unique  accident  possibility  is 
created.  Therefore,  the  proposed  [TS]  change 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  (The  proposed  change]  does  not  involve 
8  significant  reduction  in  a  margin  of  safety. 
The  proposed  amendment  has  been  analyzed 
and  the  [TS]  continue  to  ensure  that  adequate 
[RCS]  total  flow  is  maintained.  The  impact  of 
proposed  reduced  minimum  measured  RCS 
flow  rate  on  [NA-1]  operating  characteristics, 
and  an  accident  analyses  which  support 
[NA-1]  operation,  have  been  fully  assessed 
and  docimiented  in  the  attached  safety 
evaluation.  The  analyses  and  equipment 
evaluations  show  that  the  applicable  design 
limits  are  met.  Therefore,  there  is  no 
significant  reduction  in  the  marign  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  conmients  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Re^ster  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document- 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  18. 1992.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
pubUc  document  room  located  at  the 
Alderman  Library,  Special  Collections 
Department,  University  of  Virginia. 
Charlottesville,  Virginia  22903-2498.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  Panel  will 


issue  a  notice  of  hearing  or  an 
appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  ri^t  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible    . 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  tiie  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
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Those  pennitted  to  intervene  become 
parties  to  tfie  proceeding,  subject  to  any 
limitations  )n  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any.  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before  , 
the  issuance  of  any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  die  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Re^ster  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance, 
llie  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commisison  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325- 
6000  (in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Herbert  N.  Beiiow:  petitioner's  name 


and  telephone  number,  date  petition 
was  mailed,  plant  name,  and  publication 
date  and  page  number  of  diis  Federal 
Re^ster  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regiilatory  Commission.  Washington. 
DC  20S5S,  and  to  Michael  W.  Maupin. 
Esq..  Hunton  and  Williams,  P.O.  Box 
1535,  Richmond.  Virginia  23212,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  wiU  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
Panel  diat  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-^v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  6, 19S2. 
whidi  is  available  for  pubUc  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555  and 
at  the  local  public  docimient  room 
located  at  the  Alderman  Library,  Special 
Collections  Department  University  of 
Virginia,  Chariottesville,  Virginia  22903- 
2498. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  January  1992. 

For  the  Nuclear  Regulatory  Commiulon. 
LaonB-EogU, 

Project  Manager,  Project  Directorate  II-Z 
Division  of  Reactor  Projects— I/II.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  92-1324  Filed  1-17-02: 8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Circular  A-25,  "User  Charges" 

aoency:  Office  of  Management  and 

Budget  Executive  Office  of  the 

President. 

ACnON:  Draft  revision  of  Circular  No. 

A-25,  "User  Charges,  Request  For  Public 

Comment."      

SUMSMUIV:  Circular  No.  A-25  establishes 
guidelines  for  Federal  agencies  to  assess 
fees  for  Government  services  and  for  the 
sale  or  use  of  Government  property  or 
resources.  The  authority  for  charging 
such  fees  is  provided  by  Tide  V  of  the 
Independent  Office  Appropriations  Act 
of  1952  (lOAA).  Circular  No.  A-25  was 
last  issued  in  1959.  This  draft  revision  is 
consistent  with  the  audiority  provided  in 
Tide  y  of  the  lOAA,  as  interpreted  by 
the  courts,  and  is  not  intended  to 


expand  this  authority.  Rather  the  draft 
seeks  only  to  clarify  Federal  policy  in 
light  of  thirty  years  of  experience  and  to 
update  the  procedures  by  which 
agencies  are  to  institute  charges. 

Notice  of  the  proposed  draft  revision 
was  last  published  for  comment  in  the 
Federal  Register  on  July  1, 1987  (52  FR 
24890).  The  current  request  for  public 
comment  is  pursuant  to  the  0M6  reform 
of  Executive  Branch  directives 
announced  in  September. 

With  the  printing  of  this  Circular  in 
final  form,  the  Ofiice  of  Management 
and  Budget  (0MB)  will  expect  agencies 
to  develop  regulations  and/or 
legislation,  as  appropriate,  to  implement 
its  guidance  in  setting  new  user  fees  or 
revising  existing  fees.  The  Circular 
describes  in  section  7  when  legislation  is 
necessary  to  institute  fees.  In  all  other       : 
cases,  agencies  should  implement  fees      > 
through  the  issuance  of  regulations. 
Agencies  are  also  directed  to  review 
charges  annually  and  update  them  as 
necessary. 

The  draft  revised  Circular  requires 
0MB  approval  of  exceptioiu  to  its 
guidelines.  For  agencies  subject  to  OMB 
regulatory  review,  OMB  approval  of 
exceptions  to  proposed  fees  will  be 
granted  through  that  process.  In  all  other 
cases,  requests  for  exceptions  should  be 
made  through  the  OMB  examiner 
responsible  for  the  agency's  budget 
estimates.  OMB's  involvement  in  this 
process  is  designed  to  ensure  a  better 
and  more  consistent  management  of 
user-fee  policy  across  Federal  agencies. 

DATES:  Comments  from  the  public 
should  be  submitted  by  February  15. 
1992. 

AOORESSES:  Comments  from  the  public 
should  be  addressed  to:  Mike  ter  Maat 
Budget  Analysis  Branch,  room  6025, 
New  Executive  Office  Building,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

COMMCNTS  RtCCiVlO:  In  response  to  die 
request  for  public  comment  in  1987, 
OMB  received  sixteen  comments  from 
Federal  agencies,  interest  groups, 
nonprofit  organizations,  and  a 
congressional  committee.  A  careful 
review  of  conmients  received  suggests 
some  misunderstanding  about  the  scope 
of  the  Circular.  Comments  generally 
discussed  specific  fees  contained  in 
other  laws,  as  well  as  the  disposition  of 
collections.  Circular  No.  A-25  itself 
cannot  change  user  fees  that  are 
statutorily  mandated:  nor  can  the 
Circular  affect  the  disposition  of 
collections  when  fees  are  implemented 
pursuant  to  the  generic  authority  of  the 
lOAA,  as  that  Act  requires  that  they  be 
deposited  In  the  general  fund  of  the 
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Treasury.  Thus  these  concerns  about 
fees  set  by  statute  or  the  disposition  of 
receipts  can  only  be  addressed  through 
legislation.  Comments  received 
concerning  speciHc  agency  fees  are  best 
submitted  during  the  public  comment 
period  associated  with  the  implementing 
regulations  proposed  by  the  agency 
involved. 

0MB  received  a  comment  that 
questioned  whether  the  revised  Circular 
would  require  agencies  to  establish  new 
cost  accounting  systems.  The  1959 
Circular  stated  that  agencies  did  not 
need  to  develop  new  accounting 
procedures  for  determining  the  cost  of 
providing  a  service.  The  draft  omitted 
this  language,  but  it  was  not  OMB's 
intent  that  agencies  should  create  new 
cost  accounting  systems.  To  clarify  its 
position,  OMB  has  added  language  to 
the  revision  stating  that  no  new  cost 
accounting  procedures  are  required 
solely  for  fulfilling  the  requirements  of 
the  Circular. 

Finally,  it  should  be  noted  that  the 
revision  contains  some  examples  of  user 
charges,  such  as  the  fee  for  receiving  a 
patent,  that  are  not  controlled  currently 
by  the  Circular  because  they  are  set  by 
specific  statutes.  In  another  example,  a 
fee  for  processing  new  drug  applications 
.  is  used,  even  though  it  is  currently  not 
being  collected  due  to  a  temporary 
congressional  prohibition.  These 
examples,  nevertheless,  appear  in  the 
revision  because  ihey  offer  well-known 
illustrations  of  the  type  of  activities  that 
are  subject  to  fees  under  the  Circular 
and  thus  help  to  clarify  the  intent  and 
scope  of  the  Circular. 

Bomtt  B.  Andenon, 

Assistant  Director  for  Budget,  Office  of 
Management  and  Budget 

TO  THC  MCADS  OF  EXECUTIVE 
OEPARTMENTS  AND  ESTABUSHMENT8 
SUBJECT  User  Charges 

1.  Purpose.  The  Circular  establishes 
Federal  policy  regarding  fees  assessed 
for  Govenmient  services  and  for  sale  or 
use  of  Government  property  or 
resources.  It  provides  information  on  the 
scope  and  types  of  activities  subject  to 
user  charges  and  on  the  bases  upon 
which  user  charges  are  to  be  set.  Finally, 
it  provides  guidance  for  agency 
implementation  of  charges  and  the 
disposition  of  receipts. 

2.  Rescission.  This  rescinds  Office  of 
Management  and  Budget  Circular  No. 
A-25,  dated  September  23, 1959.  and 
Transmittal  Memoranda  1  and  2. 

3.  Authority.  Title  V  of  the 
Independent  Offices  Appropriations  Act 
ofl952(3lU.S.C.9701). 

4.  Coverage.  The  provisions  of  this 
Circular  cover  all  Federal  activities  that 
convey  special  benefits  to  recipients 


beyond  those  accruing  to  the  general 
pubUc  except  where  the  imposition  of 
user  charges  is  prohibited  by  law  or 
regulated  by  executive  order,  or  where 
specific  statutes  provide  authority  for 
the  assessment  and  imposition  of  user 
charges.  In  such  cases,  the  statute  or 
executive  order  shall  take  precedence 
over  this  Circular  (e.g.,  sale  or  disposal 
under  Federal  surplus  property  statutes; 
or  fringe  benefits  for  military  personnel 
and  civilian  employees).  In  any  case 
where  an  Office  of  Management  and 
Budget  circular  provides  guidance 
concerning  a  specific  user  charge  area, 
the  guidance  of  that  circular  shall  be 
deemed  to  meet  the  requirements  of  this 
Circular.  Examples  of  such  guidance 
include  the  following:  OMB  Circular  No. 
A-45,  concerning  charges  for  rental 
quarters;  OMB  Circular  No.  A-130. 
concerning  costs  of  disseminating 
information  products  and  services;  and 
OMB  Circular  No.  A-97,  concerning 
providing  services  to  State  and  local 
governments.  This  Circular  applies  to  all 
agencies,  as  that  term  is  used  in  31 
y.S.C.  9701,  but  does  not  apply  to 
activities  of  the  legislative  and  judicial 
branches  or  to  mixed-ownership 
Government  corporations,  as  defined  in 
31  U.S.C.  9701. 

5.  Objectives.  It  is  the  objective  of  the 
United  States  Government  to: 

a.  Ensure  that  each  service,  sale,  or 
use  of  Government  property  or 
resources  provided  by  an  agency  to 
specific  recipients  be  self-sustaining; 

b.  Promote  efficient  allocation  of  the 
Nation's  resources  by  establishing 
charges  for  special  benefits  provided  to 
the  recipient  that  are  at  least  as  great  as 
costs  to  the  Government  of  providing  the 
special  benefits;  and  .^ 

c.  Allow  the  private  sector  to  compete 
with  the  Government  without 
disadvantage  in  supplying  comparable 
services,  resources,  or  property  where 
appropriate. 

6.  General  policy.  A  user  charge,  as 
described  below,  will  be  assessed 
against  each  identifiable  recipient  for 
benefits  derived  from  Federal  activities 
beyond  those  received  by  the  general 
public.  When  the  imposition  of  user 
charges  is  prohibited  or  restricted  by 
existing  law,  agencies  will  review 
activities  periodically  and  recommend 
legislative  changes  when  appropriate, 
section  7  gives  guidance  on  drafting 
legislation  to  implement  user  charges. 

a.  Special  benefits 

(1)  Determining  when  special  benefits 
exist.  When  a  service  (or  privilege) 
provides  special  benefits  to  an 
identifiable  recipient  beyond  those  that 
accrue  to  the  general  public,  a  charge 
will  be  imposed  to  recover  the  full  cost 
to  the  Federal  Government  for  providing 


the  special  benefit  For  example,  a 
special  benefit  will  be  considered  to 
accrue  and  a  user  charge  will  be 
imposed  when  a  Government  service: 

(a)  Enables  the  beneficiary  to  obtain 
more  immediate  or  substantial  gains  or 
values  (which  may  or  may  not  be 
measurable  in  monetary  terms)  than 
those  that  accrue  to  the  general  public 
(e.g.,  receiving  a  patent,  insiu-ance.  or 
guarantee  provision,  or  a  license  to 
carry  on  a  specific  activity  or  business 
or  various  kinds  of  public  land  use):  or 

(b)  Provides  business  stability  or 
contributes  to  public  confidence  in  the 
business  activity  of  the  beneficiary  (e.gM 
inspection  and  grading  of  farm  products, 
or  insuring  deposits  in  commercial 
banks);  or 

(c)  Is  performed  at  the  request  of  or 
for  the  convenience  of  the  recipient,  and 
is  beyond  the  services  regularly 
received  by  other  members  of  the  same 
industry  or  group  or  by  the  general 
public  (e.g..  receiving  a  passport,  visa, 
airman's  certificate,  or  a  Custom's 
inspection  after  regular  duty  hours). 

(2)  Determining  the  amount  of  user 
charges  to  assess. 

(a)  Except  as  provided  in  section  Sc 
user  charges  will  be  sufficient  to  recover 
the  full  cost  (as  defined  in  section  6d)  of 
providing  the  service,  resource,  or 
property. 

(b)  User  charges  will  be  based  oil 
maricet  prices  (as  defined  in  section  6d) 
v^en  the  Government  not  acting  in  its 
capacity  as  sovereign,  is  leasing  or 
selling  property  or  resources,  or  is 
providing  a  service  (e.g.,  leasing  space  in 
federally  owned  buildings).  Under  these 
business-type  conditions,  user  charges 
need  not  be  limited  to  the  recovery  of 
fiill  cost  and  may  yield  net  revenues. 

(c)  User  charges  will  normally  be 
collected  in  advance  of,  or 
simultaneously  with,  the  rendering  of 
services. 

(d)  Whenever  possible,  charges 
should  be  set  as  rates  rather  than  fixed 
dollar  amounts  in  order  to  automatically 
reflect  inflation  in  costs  to  the 
Government  or  changes  in  market  prices 
of  the  property,  resource,  or  service 
provided  (as  defined  in  section  6d). 

(3)  In  cases  where  the  Government  is 
supplying  services,  property,  or 
resources  that  provide  a  special  benefit 
to  an  identifiable  recipient  and  that  also 
provide  a  benefit  to  the  general  public 
(e.g..  processing  a  new  c&ug  application 
or  inspecting  farm  products),  charges 
should  generally  be  set  in  accordance 
with  paragraph  (2)  of  section  6a. 
Therefore,  when  the  public  obtains 
benefits  as  a  necessary  consequence  of 
an  agency's  provision  of  special  benefits 
to  an  identifiable  recipient  (i.e..  the 
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public  benefits  are  not  independent  of. 
but  merely  incidental  to,  the  special 
benefits),  an  agency  need  not  allocate 
any  costs  to  the  public  and  should  seek 
to  recover  the  full  cost  of  providing  the 
special  benefit  from  the  identifiable 
recipient. 

(4)  No  charge  should  be  made  for  a 
service  when  the  identification  of  the 
specific  beneficiary  is  obscure,  and  the 
service  can  be  considered  primarily  as 
benefiting  broadly  the  general  public. 

b.  Charges  to  the  direct  recipient. 
Charges  will  be  made  to  the  direct 
recipient  of  the  special  benefit  even 
though  all  or  part  of  the  special  benefits 
may  then  be  passed  to  others. 

c.  Exceptions 

(1)  Agency  heads  or  their  designee 
may  make  exceptions  to  the  general 
policy  in  the  following  cases: 

(a)  The  provision  of  a  firee  service  is 
an  appropriate  courtesy  to  a  foreign 
government  or  international 
organization;  or  comparable  fees  are  set 
on  a  reciprocal  basis  with  a  foreign 
country;  or 

(b)  The  recipient  of  a  special  benefit  is 
entitled  by  law  to  receive  such  benefits 
free  or  at  a  subsidized  rate.  However,  if 
the  Administration  does  not  agree  with 
the  exception,  legislation  to  change  the 
law  should  be  proposed. 

(2)  Agency  heads  or  their  designee 
may  recommend  to  the  Office  of 
Management  and  Budget  that  exceptions 
to  the  general  policy  be  made  when: 

(a)  "Hie  cost  of  collecting  the  fees 
would  represent  an  unduly  large  part  of 
the  fee  for  the  activity;  or 

(b)  Any  other  condition  exists  that,  in 
the  opinion  of  the  agency  head  or  his 
designee,  justifies  an  exception. 

(3)  All  exceptions  shall  be  for  a  period 
of  no  more  than  four  years  unless 
renewed  by  the  agency  heads  or  their 
designee  for  exceptions  granted  under 
section  6c(l)  or  the  Office  of 
Management  and  Budget  for  exceptions 
granted  under  section  ec(2]  after  a 
review  to  determine  whether  conditions 
warrant  their  continuation. 

(4)  Requests  for  exceptions  and 
extensions  under  paragraphs  {2)  and  (3) 
of  section  6c  shall  be  submitted  to  the 
Director  of  the  Office  of  Management 
and  Budget. 

d.  Determining  full  cost  and  market 
price 

(1)  "Full  cost"  includes  all  direct  and 
indirect  costs  of  providing  a  property, 
resource,  or  service.  These  costs  include, 
but  are  not  limited  to.  an  appropriate 
share  of: 

(a)  Direct  and  indirect  personnel 
costs,  including  salaries  and  fiinge 
benefits  such  as  medical  insurance  and 
retirement  (including  all  costs  not 
covered  by  employee  contributions). 


(b)  {^ysical  overhead,  consulting,  and 
other  indirect  costs  including  material 
and  supply  costs,  utilities,  insurance, 
travel,  and  rents  or  imputed  rents  on 
land,  buildings,  and  equipment.  If 
imputed  rental  costs  are  applied,  they 
should  include: 

(i)  Depreciation  of  structures  and 
equipment  based  on  official  Internal 
Revenue  Service  depreciation  guidelines 
unless  better  estimates  are  available; 
and 

(ii)  An  annual  rate  of  return  (equal  to 
the  average  long-term  Treasury  bond 
rate)  on  land  and  other  capital  resources 
used. 

(c)  The  agency's  management  and 
supervisory  costs. 

(d)  The  costs  of  enforcement, 
collection,  research,  establishment  of 
standards,  and  regulation,  including  any 
required  environmental  impact 
statements. 

(e)  Full  cost  shall  be  determined  or 
estimated  from  the  best  available 
records  of  the  agency,  and  new  cost 
accoimting  systems  need  not  be 
established  solely  for  this  purpose. 

(2)  "Market  price"  means  the  price  for 
a  unit  of  property,  resource,  or  service 
that  is  based  on  competition  in  open 
markets,  and  creates  neither  a  shortage 
nor  a  surplus  of  the  property,  resource, 
or  service. 

(a)  When  a  substantial  competitive 
demand  exists  for  a  property,  resource, 
or  service,  its  market  price  will  be 
determined  using  commercial  practices, 
for  example: 

(i)  By  competitive  bidding;  or 
(ii)  By  reference  to  prevailing  prices  in 
competitive  markets  for  property, 
resources,  or  services  that  are  the  same 
or  similar  to  those  provided  by  the 
Government  (e.g.,  campsites  or  grazing 
lands  in  the  general  vicinity  of  private 
ones]  with  adjustments  as  appropriate 
Uiat  reflect  demand,  level  of  service,  and 
quality  of  the  good  or  service. 

(b)  In  the  absence  of  substantial 
competitive  demand,  maricet  price  will 
be  determined  by  taking  into  account 
the  prevailing  prices  for  property, 
resources,  or  services  that  are  the  same 
or  substantially  similar  to  those 
provided  by  the  Government,  and  then 
adjusting  the  supply  made  available 
and/or  price  of  the  property,  resource, 
or  service  so  that  there  will  be  neither  a 
shortage  nor  a  surplus  (e.g.,  campsites  in 
remote  areas). 

7.  Inqtlemsntation 

a.  The  general  policy  is  that,  unless 
there  are  statutory  prohibitions  or 
limitations,  user  charges  will  be 
instituted  through  the  promulgation  of 
regulations. 

b.  When  there  are  statutory 
prohibitions  or  limitations  on  charges. 


legislation  to  permit  charges  to  be 
established  should  be  proposed.  In 
general,  legislation  should  seek  to 
remove  restraints  on  user  charges  and 
permit  their  establishment  under  the 
guidelines  provided  in  this  Circular. 
When  passage  of  this  general  authority 
seems  unlikely,  more  restrictive 
authority  should  be  sought.  The  level  of 
charges  proposed  should  be  based  on 
the  guidelines  in  section  6.  When 
necessary,  legislation  should: 

(1)  Define  in  general  terms  the 
services  for  which  charges  will  be 
assessed  and  the  pricing  mechanism 
that  will  be  used: 

(2)  Specify  that  receipts  will  be 
collected  in  advance  of  or 
simultaneously  with  the  provision  of 
service:  and 

(3)  Specify  where  receipts  will  be 
credited  (see  section  9).  Legislative 
proposals  should  not  normally  specify 
precise  charges.  The  user  charge 
schedule  should  be  set  by  regulation. 
This  will  allow  administrative  updating 
of  fees  to  reflect  changing  costs  and 
market  values.  Where  it  is  not 
considered  feasible  to  collect  charges  at 
a  level  specified  in  section  6,  charges 
should  be  set  as  close  to  that  level  as  is 
practical. 

c.  Excise  taxes  are  another  means  of 
charging  specific  beneficiaries  for  the 
Government  services  they  receive.  New 
user  charges  should  not  be  proposed  in 
cases  where  an  excise  tax  currently 
finances  the  Government  services  that 
benefit  specific  individuals.  Agencies 
may  consider  proposing  a  new  excise 
tax  when  it  would  be  significantly 
cheaper  to  administer  than  other  types 
of  fees,  and  the  burden  of  the  excise  tax 
would  rest  abnost  entirely  on  the  user 
population  (e.g..  gasoline  tax  to  finance 
highway  construction).  Excise  taxes 
cannot  be  imposed  through 
administrative  action  but  rather  require 
legislation.  Legislation  should  meet  the 
same  criteria  as  in  section  7b,  although 
it  may  be  appropriate  to  state  explicitly 
the  level  of  the  tax.  Agency  review  of 
these  taxes  must  be  performed 
periodically  and  new  legislation  should 
be  proposed,  as  appropriate,  to  update 
the  tax  based  on  changes  in  cost. 

d.  When  developing  options  to 
institute  user  charges  administratively, 
agencies  should  review  all  sources  of 
statutory  authority  in  addition  to  the 
Independent  Offices  Appropriations  Act 
that  may  authorize  implementation  of 
such  charges. 

e.  In  proposing  new  charges  or 
modifications  to  existing  ones,  managers 
of  other  programs  that  provide  special 
benefits  to  the  same  or  similar  user 
populations  should  be  consulted.  |oint 
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legislative  proposals  should  be  made, 
and  joint  collection  efforts  designed  to 
ease  the  burden  on  the  users  should  be 
used,  whenever  possible. 

f.  Every  effort  should  be  made  to  keep 
the  costs  of  collection  to  a  minimum. 
The  principles  embodied  in  Circular  No. 
A-78  (Performance  of  Commercial 
Activities]  should  be  considered  in 
designing  the  collection  effort. 

g.  Legislative  proposals  must  be 
submitted  to  the  Office  of  Management 
and  Budget  in  accordance  with  the 
requirements  of  Circular  No.  A-19.  To 
ensure  the  proper  placement  of  user  fee 
initiatives  in  the  budget  account 
structure,  agencies  are  encouraged  to 
discuss  proposals  with  OMB  at  an  early 
stage  of  development. 

8.  Agency  responsibility.  Agencies  are 
responsible  for  the  initiation  and 
adoption  of  user  charge  schedules 
consistent  with  the  policies  in  this 
Circular.  Each  agency  will: 

a.  Identify  the  services  and  activities 
covered  by  this  Circular; 

b.  Determine  the  extent  of  the  special 
benefits  provided; 

c.  Apply  the  principles  speciHed  in 
section  6  in  determining  full  cost  or 
market  price,  as  appropriate: 

d.  Apply  the  guidance  in  section  7 
either  to  institute  charges  through  the 
promulgation  of  regulations  or  submit 
legislation  as  apprcrriate; 

e.  Review  charges  aiuiually  and  adjust 
them  to  reflect  changing  costs  or  market 
values; 

f.  Ensure  that  the  requirements  of 
OMB  Circular  No.  A-123  (Internal 
Control  Systems]  and  appropriate  audit 
standards  are  applied  to  collection; 

g.  Maintain  readily  accessible  records 
of: 

(1]  The  services  or  activities  covered 
by  this  Circular:  _ 

(2]  The  extent  of  special  benefits 
provided; 

(3)  The  exceptions  to  the  general 
policy  of  this  Circular 

(4)  The  information  used  to  establish 
charges  and  the  specific  method(s]  used 
to  determine  them;  and 

(5]  The  receipts  from  each  user  charge 
imposed;  and 

h.  Maintain  adequate  records  of  the 
information  used  to  establish  charges 
and  provide  them  upon  request  to  OMB 
for  the  evaluation  of  the  schedules. 

9.  Disposition  of  receipts 

a.  If  user  fees  are  implemented  solely 
under  the  authority  of  this  Circular, 
collections  will  be  credited  to  the 
general  fund  of  the  Treasury  as 
miscellaneous  receipts,  as  required  by 
31  U.S.C  3302. 

b.  Legislative  proposals  to  permit  the 
collections  to  be  retained  by  the  agency 


may  be  appropriate  in  certain 
circumstances.  Proposals  should  meet 
the  guidelines  in  section  7b. 

(1]  Proposals  that  allow  agency 
retention  of  receipts  may  be  appropriate 
when  a  fee  i&  levied  in  order  to  finance  a 
service  that  is  intended  to  be  provided 
on  a  substantially  self-sustaining  basis 
and  thus  is  dependent  upon  the 
collection  of  adequate  receipts. 

(a]  Generally,  the  authority  to  use  fees 
credited  to  an  agency's  appropriations 
should  be  subject  to  limits  set  in  aimual 
appropriations  language.  However,  it 
may  be  appropriate  to  request 
exemption  from  annual  appropriations 
control,  if  provision  of  the  service  is 
dependent  on  demand  that  is  irreguJar 
or  unpredictable  (e.g.,  a  fee  to  reimburse 
an  agency  for  the  cost  of  overtime  pay  of 
inspectors  for  services  performed  after 
regular  duty  hours). 

(b]  As  a  normal  rule,  legislative 
proposals  that  permit  fees  to  be  credited 
to  accounts  should  also  be  consistent 
with  the  full-cost  recovery  guidelines 
contained  in  this  Circular.  Any  fees  in 
excess  of  full-cost  recovery  should  be 
credited  to  the  general  fund. 

10.  New  activities.  Whenever  agencies 
preparelegislative  proposals  for  new  or 
expanded  Federal  activities  that  would 
provide  special  benefits,  the  policies  and 
criteria  set  forth  in  tliis  Circular  will 
apply. 

11.  Inquiries.  For  information 
concerning  this  Circular,  consult  the 
Office  of  Management  and  Budget 
examiner  responsible  for  the  agency's 
budget  estimates. 

By  direction  of  the  President: 
Richard  G.  Darmao, 

Director,  Office  of  Management  and  Budget 
[FRDoc.  92-1394  Filed  1-17-02;  8:45  am] 

BIUINO  CODE  3110-01-f 


PRESIDENTS  COMMISSION  ON 
WHITE  HOUSE  FELLOWSHIPS 

Mid- Year  Meeting  of  Commissioners 

AGENCY:  President's  Commission  on 
White  House  Fellowships. 
action:  Notice  of  mid-year  meeting  of 
the  President's  Commission  on  White 
House  Fellowships,  closed  to  the  pubUc. 

summary:  Notice  is  hereby  given  that 
the  mid-year  meeting  of  the  President's 
Commission  on  White  House 
Fellowships  wiU  be  held  at  the  Hay 
Adams  Hotel,  Washington,  DC,  on 
February  3, 1992,  beginning  at  9:30  a.m. 
The  mid-year  meeting  is  convened  for 
one  day  to  review  the  overall  operation 
of  the  program,  including  budgetary, 


recruitment  and  publicity  issues,  and  to 
provide  the  Commissioners  an 
opportunity  to  discuss  new  initiatives 
that  will  further  improve  the  program. 

It^as  been  determined  by  the  Director 
of  the  Office  of  Personnel  Management 
that  because  of  the  confidential  nature 
of  the  meeting,  where  criteria  for  the 
selection  of  futiue  candidates  is 
discussed,  as  well  as  the  progress  of 
members  of  the  current  class  of  White 
House  Fellows,  which,  if  revealed  to  the 
public  would  constitute  a  clear  invasion 
of  the  individual's  professional  privacy, 
the  content  of  this  meeting  falls  within 
the  provisions  of  seciton  552b(c]  of  title 
5  of  the  United  States  Code. 
Accordingly,  this  meeting  is  closed  to 
the  public. 

DATES:  The  date  of  the  mid-year  meeting 
of  the  President's  Commission  on  White 
House  Fellowships,  which  is  closed  to 
the  public  is  February  3. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Kelliher,  Administrative  Officer, 
President's  Conunission  on  White  House 
Fellowships.  712  Jackson  Place,  NW.. 
Washington,  DC  20503,  (202)  395-4522. 

Dated:  December  18, 1991. 
MarcyLHead. 

Director,  President's  Commission  on  White 
House  Fellowships. 
[PR  Doc.  92-1346  Filed  1-17-92;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RsL  Na  iC-1S4SS;  tlZ-TSOT] 

Mariner  Mutual  Funds  Trust,  et  aL; 
Notice  of  Application    , 

January  14, 1992. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Mariner  Mutual  Funds 
Trust  and  Mariner  Funds  Trust 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  12(d)(3)  of  the  Act. 
SUMMARY  OF  APPUCATION:  Applicants, 
on  their  own  behalf  and  on  behalf  of 
their  future-formed  portfolios,  seek  a 
conditional  order  under  section  6(c)  of 
the  Investment  Company  Act  of  1940 
exempting  applicants  from  the 
provisions  of  section  12(d)(3)  of  the  Act 
to  the  extent  necessary  to  permit 
applicants'  underlying  portfolios  to 
invest  in  equity  securities  issued  by 
foreign  companies  that  in  each  of  their 


FIUNQ  DATI 

on  October 
December ! 


UMI 
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most  recent  fiscal  years,  derived  more 

than  15%  of  their  gross  revenues  from 

their  activities  as  brokers,  dealers, 

underwriters  or  investment  advisers, 

provided  such  investments  meet  the 

conditions  in  the  proposed  amendments 

to  rule  12d3-l. 

FIUNQ  DATE:  The  Application  was  filed 

on  October  22, 1991  and  amended  on 

December  31, 1991. 

HEARINO  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  die  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  10, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicants,  700  West  Hillsboro 
Boulevard.  Deerfield  Beach,  Florida 
33441. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Thomas,  Staff  Attorney,  at 
(202)  504-2263  or  Max  Berueffy,  Branch 
Chief,  at  (202)  272-3016  (Division  of 
Investment  Management  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Applicants  are  Massachusetts 
business  trusts  and  are  diversified  open- 
end  management  investment  companies 
registered  under  the  Act.  Mariner  Funds 
Trust  presently  consists  of  five  separate 
investment  portfolios  and  Mariner 
Mutual  Funds  Trust  presently  consists  of 
six  portfolios. 

2.  Applicants*  investment  adviser  is 
Marivest  Inc.,  a  registered  investment 
adviser  owned  by  two  wholly-owned 
subsidiaries  of  llie  Hongkong  and 
Shanghai  Banking  Corporation  Limited. 
Applicants'  sub-adviser  is  James  Capel 
Fund  Managers,  also  a  registered 
investment  adviser  and  also  owned  by  a 
wholly  owned  subsidiary  of  The 
Hongkong  and  Shanghai  Banking 
Corporation  Limited. 

3.  Applicants  seeks  relief  fixim  section 
12(d)(3)  of  the  Act  to  permit 


investments  in  the  equity  securities  of 
foreign  issuers  that  in  their  most  recent 
fiscal  year  derived  more  than  15%  of 
their  gross  revenues  from  activities  as 
brokers,  dealers,  underwriters  or 
investment  advisers  ("Foreign  Securities 
Companies"). 

Applicants'  Legal  Analysis 

1.  Section  12(d)(3)  of  the  Act 
generally  prohibits  an  investment 
company  fit)m  acquiring  any  security 
issued  by  any  person  who  is  a  broker, 
dealer,  underwriter  or  investment 
adviser.  Rule  12d3-l  provides  an 
exemption  from  section  12(d)(3)  of  the 
Act  for  investment  companies  acquiring 
securities  of  an  issuer  that,  in  its  most 
recent  fiscal  year,  derived  more  than 
15%  of  its  gross  revenues  from 
securities-related  activities,  provided 
the  acquisitions  satisfy  certain 
conditions  set  forth  in  the  rule. 

2.  Subparagraph  (b)(4)  of  rule  12d3-l 
provides  that  "any  equity  security  of  the 
issuer  *  *  *  (must  be)  a  'margin  security' 
as  defined  in  Regulation  T  promulgated 
by  the  Board  of  Governors  of  the 
Federal  Reserve  System."  "Margin 
Security"  status  is  generally  available 
only  to  securities  traded  in  the  United 
States,  and  to  a  limited  number  of 
"foreign  margin  stocks"  identified  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System.  See  12  CFR  220.2(i)  and 
(q)(6).  Because  applicants  propose  to 
invest  in  the  equity  securities  of 
Foreign  Securities  Companies  that  are 
neither  "margin  stocks"  nor  "foreign 
margin  stocks"  within  the  meaning  of 
Regulation  T,  applicants  are  unable  to 
take  advantage  of  the  exemption 
provided  by  rule  12d3-l. 

3.  Under  the  proposed  amendments  to 
rule  12d3-l,  an  investment  company 
would  be  permitted  to  acquire  the  equity 
securities  of  a  Foreign  Securities 
Company  that  are  not  "margin 
securities"  if  the  company  meets  certain 
size,  quality  and  operating  history 
criteria.  The  criteria,  as  set  forth  in  the 
proposed  amendments  "are  based 
particularly  on  the  policies  that  underlie 
the  requirements  for  inclusion  on  the  list 
of  over-the-counter  margin  stocks." 
Investment  Company  Act  Release  No. 
17096  (Aug.  3, 1989). 

Applicants'  Condition 

If  the  requested  exemptive  relief  is 
granted,  applicants  will  comply  with  the 
proposed  amendments  to  rule  12d3-l  as 
they  are  currently  proposed,  or  as  they 
may  be  re-proposed,  adopted  or 
amended. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  92-1397  Filed  1-17-42:  B:4S  am] 
WLUNO  COOE  SeiO^I-M 


[R*lMt«  No.  IC-1S4«6:  S1 1-3408] 

Pilgrifn  Money  Market  Fund;  Notice  of 
Deregistration 

Januaty  14, 1992. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

appucant:  Pilgrim  Money  Market  Fund. 

RELEVANT  ACT  SECTIONS:  Order 

requested  under  section  8(f)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
nUNO  DATE:  The  application  was  filed 
on  November  5, 1991. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  11, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of -a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEG  450  5th 
Street.  NW.,  Washington,  DC  20549: 
Applicant,  183  East  Main  Street, 
Rochester,  New  York  14604. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  G.  Sheehan,  Staff  Attorney,  at 
(202)  272-7324,  or  Nancy  M.  Rappa. 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representataions 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
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company.  Applicant  was  organized  as  a 
corporation  under  California  law  in 
February  1982  under  the  name  R.C. 
Brown  Money  Market  Fund.  In  February 
1987,  applicant  changed  its  name  to 
Pilgrim  Money  Market  Fund. 

2.  On  March  2. 1982,  applicant 
registered  as  an  investment  company 
under  the  Act,  and  Tiled  a  registration 
statement  pursuant  to  section  8(b)  of  the 
Act.  Applicant  Rled  a  registration 
statement  under  the  Securities  Act  of 
1933  ("1933  Act")  on  March  3. 1982.  The 
1933  Act  registration  became  effective 
on  May  28. 1982,  and  the  initial  public 
offering  of  apphcant's  shares 
commenced  on  June  7, 1982. 

3.  On  November  19, 1990,  applicant's 
Board  of  Directors  unanimously 
approved  an  Agreement  and  Plan  of 
Reorganization  (the  "Agreement")  by 
and  between  applicant  and  Cortland 
General  Money  Market  Fund,  an  open- 
end  diversifled  series  portfolio  of 
Cortland  Trust,  Inc.  ("Cortland  Trust"). 
Cortland  Trust  is  a  Maryland 
corporation  and  is  a  registered  open-end 
management  company.  AppUcant's 
securityholders  approved  the 
Agreement,  which  provided  for  a  tax- 
free  exchange  whereby  applicant's 
securityholders  became  securityholders 
of  Cortland  Trust,  and  for  apphcant's 
subsequent  dissohition,  at  a  special 
meeting  of  securityholders  held  on 
March  15, 1991. 

4.  Pursuant  to  the  Agreement,  on  April 
1, 1991  Cortland  Trust  acquired  the 
assets  of  apphcant.  Ail  of  applicant's 
assets  >vere  distributed  to  Cortland 
Trust  in  return  for  equivalent  interests  in 
shares  of  Cortland'Trust,  which  were 
issued  to  owners  of  applicant.  The 
exchange  of  applicant's  assets  for  the 
equivalent  interest  in  Cortland  Trust 
constituted  an  even  exchange  at  fair- 
market  value.  No  brokerage  fee  were 
paid  in  connection  with  the 
reorganization. 

5.  As  of  March  31, 1991.  the  date 
immediately  preceding  the  date  of  the 
merger,  there  were  approximately 
23,337,088  shares  of  applicant 
outstanding,  with  a  per  share  net  asset 
value  of  $1.00  per  share  and  an 
aggregate  net  asset  value  of 
approximately  $23,337,088. 

6.  The  total  expenses  incurred  in 
connection  with  the  transfer  of 
applicant's  assets  and  liquidation  of 
applicant,  consisting  of  legal  fees, 
accounting  fees,  and  printing  and 
mailing  costs  for  the  proxy  solicitation, 
were  $5,000,  $750.  and  $4,445 
respectively.  All  such  expenses  were 
paid  by  applicant. 

7.  Applicant  states  that  the  principal 
purpose  of  the  transfer  of  assets  is  to 
allow  applicant's  securityholders  to 


benefit  from  the  reduced  overhead  costs 
and  economies  of  scale  as 
securityholders  of  Cortland  Trust,  which 
has  a  substantially  larger  asset  base 
that  applicant. 

8.  Applicant  retains  no 
securityholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  now  engaged  in,  nor  does  it  intend 
to  engage  in,  any  business  activities 
other  than  those  necessary  for  the 
winding  up  of  its  affairs.  Applicant 
intends  to  file  a  Certificate  of 
Dissolution  with  the  California 
Department  of  State. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-1396  Filed  1-17-92;  8:45  am] 

BUJJNG  CODE  M10-01-M 


DEPARTMENT  OF  STATE 
[PubUc  NotlM  15561 

Organization  for  ttie  International 
Telegrapti  and  Telephone  Conaultatlve 
Committee  (CCiTT)  Study  Group  D 
Meeting 

The  Department  ~>f  State  announces 
that  Study  Group  D  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  and  the  Message 
Handling  Service-Management  Domain 
(MHS-MD)  Ad  Hoc  Group,  will  meet  on 
February  20  and  21. 1992.  at  the 
American  National  Standards  Institute, 
11  West  42nd  Street.  N.Y.C.  from  9  a.m. 
to  5  p.m.  Those  expecting  to  attend  this 
meeting  should  notify  Beth  Sommerville 
at  (202)  642-4976.  The  Group  will  also 
meet  on  June  3, 4,  and  5  at  the  U.S. 
Department  of  State:  Room  1408  on  June 
3, 1992,  from  8  a.m.  to  5  p.m.  and  room 
1207  on  June  4  and  5,  firom  9  a.m.  to  5 
p.m. 

The  purpose  of  the  February  meeting 
will  be  to  review  Documentation  on 
Registration  Requirements  and 
procedures,  begin  work  on  drafting  and 
behavioral  document  for  registered  U.S. 
management  domains,  and  to  consider 
any  other  business  within  the  scope  of 
US  Study  Group  D. 

The  June  3, 4,  and  5  meetings  will 
concentrate  on  continuing  work  on  the 
Behavioral  Requirements  for  registered 
MD's  and  report  on  the  results  of  the 
April  meeting  of  CCITT  Study  Group 
VU. 

Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussion,  subject  to  the  instructions  of 


the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meetings.  Prior  to  the  June  meeting 
persons  who  plan  to  attend  should  so 
advise  the  Office  of  Gary  Fereno. 
Department  of  State.  202-647-0201,  (fax 
202-647-7407).  The  above  includes 
government  and  non-government 
attendees.  Notification  should  include 
Date  of  Birth  and  Social  Security 
Number.  All  attendees  must  use  the  C 
Street  entrance. 

Dated:  January  10, 1992. 
Earl  S.  BaiMy. 

Director,  Telecommunications  and 
Information  Standards,  Chairman  U.S.  CCITT 
National  Committee. 
(FR  Doc.  82-1331  Filed  l-17-«2;  8:45  am] 
muMe  cow  47i»«i-ii 


Office  of  the  Secretary 

(PubHc  Notice  1555] 

Delegation  of  Auttiorlty  No.  193; 
Management  and  Otiier  Matter* 
Concerning  United  Statea  Foreign 
Relationa 

Oelegatioa  of  Audicwity 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  State,  including  the 
authority  of  section  4  of  the  Act  of  May 
26, 1949  (22  U.S.C.  2658),  I  hereby 
delegate  the  following  functions  as 
indicated. 

Section  1.  Functions  Delegated  to  the 
Under  Secretary  for  Political  Affairs 

The  functions  vested  in  the  Secretary 
of  State  by  the  following  provisions  of 
the  Foreign  Relations  Authorization  Act 
for  Fiscal  Years  1992-1993  (Pub.  L 102- 
138):  Sections  170, 181, 192, 356  and  362. 

Section  2.  Functions  Delegated  to  the 
Under  Secretary  for  PoUtical  Affairs,  in 
consultation  with  the  Under  Secretary 
for  Management 

The  Actions  vested  in  the  Secretary 
of  State  by  the  following  provisions  of 
the  Foreign  Relations  Authorization  Act 
for  Fisca}  Years  1992-1993  (Pub.  L  10^- 
138):  Sections  127  and  175. 

Section  3.  Functions  Delegated  to  the 
Under  Secretary  for  Economic  and 
Agricultural  Affairs 

The  function  vested  in  the  Secretary 
of  State  by  section  197  of  the  Foreign 
Relations  Authori2ation  Act  for  Fiscal 
Years  1992-1993  (Pub,  L 102-138). 
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Section  4.  Functions  Delegated  to  the 
Under  Secretary  for  Management 

a.  The  functions  vested  in  the 
Secretary  of  State  by  the  following 
provisions  of  the  Foreign  Relations 
Authorization  Act  for  Fiscal  Years  1992- 
1993  {Pub.  L.  102-138):  Sections  115. 116. 
117, 118, 119. 122(e).  128. 132  (except 
132(f)(2)).  133, 134, 136, 144, 145, 147(d), 
149. 174,  and  198  (except  for  that  part  of 
198  which  adds  a  new  section  406(a)  to 
the  State  Department's  Basic  Authorities 
Act). 

b.  The  function  vested  in  the 
Secretary  of  State  in  the  paragraph 
headed  "Salaries  and  Expenses"  in  the 
Department  of  State  and  Related 
Agencies  Appropriations  Act,  Fiscal 
Year  1992  (Pub.  L.  102-140)  to  notify 
Congress  concerning  certain  facts  about 
the  Diplomatic  Telecommunications 
Service  and  the  Diplomatic 
Telecommunications  Service  Program 
Office  and  the  report  on  an  enhanced 
presence  in  the  Baltics  requested  from 
the  Secretary  of  the  House  Report 
accompanying  that  Act  (H.  Rep.  102-106 
at  75-76). 

c.  The  function  vested  in  the  Secretary 
of  State  by  22  CFR  10.735-402(c). 

Section  5.  Function  Delegated  to  the 
Assistant  Secretary  for  Public  Affairs 

The  function  vested  in  the  Secretary 
of  State  by  new  section  406(a)  of  the 
State  Department's  Basic  Authorities 
Act  added  by  section  198  of  the  Foreign 
Relations  Authorization  Act  for  Fiscal 
Years  1992-1993  (Pub.  L.  102-138.) 

Section  6.  Fimctions  Reserved  to  the 
Secretary  of  State 

The  functions  vested  in  the  Secretary 
of  State  by  the  following  provisions  of 
the  Foreign  Relations  Authorization  Act 
for  Fiscal  years  1992-1993  (Pub.  L.  102- 
138):  129, 132(f)(2),  150, 180  and  196. 

Section  7.  Department  of  State 
Delegation  No.  148,  as  amended,  is 
amended  further  by  adding  the  following 
new  paragraph  (d)  under  General 
Provisions 

(d)  Any  reference  in  this  delegation  of 
authority  to  any  act,  order, 
determination,  delegation  of  authority, 
regulation,  or  procedure  shall  be  deemed 
to  be  a  reference  to  such  act,  order, 
determination,  delegation  of  authority, 
regulation,  or  procedure  as  amended 
from  time  to  time. 

Section  8.  General  Provisions 

a.  Notwithstanding  this  delegation  of 
authority,  the  Secretary  of  State  and  the 
Deputy  Secretary  of  State  may  exercise 
any  function  delegated  or  reserved  by 
this  delegation  of  authority. 


b.  Any  officer  to  whom  functions  are 
delegated  by  this  delegation  of  authority 
may,  to  the  extent  consistent  with  law: 

(1)  Redelegate  such  functions  and 
authorize  their  successive  redelegation; 
and 

(2)  Promulgate  such  rules  and 
regulations  as  may  be  necessary  to 
carry  out  such  functions. 

c.  Any  reference  in  this  delegation  of 
authori^  to  any  act,  order, 
determination,  delegation  of  authority, 
regulation,  or  procedure  shall  be  deemed 
to  be  a  reference  to  such  act  order, 
determination,  delegation  of  authority, 
regulation,  or  procedure  as  amended 
from  time  to  time. 

Dated:  fanuary  7, 1992. 
James  A.  Baker,  m. 
Secretary  of  State. 

[FR  Doc.  92-1356  Filed  1-17-42;  8:45  am] 
Mixma  CODE  4710-1MI 


DEPARTMENT  OF  TRANSPORTATION 

Fitness  Determination  of  L  A  H 
Aviation,  inc.  d/b/a  Keene  Airways 

agency:  Department  of  Transportation. 

action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  91-1-21, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
L  &  H  Aviation,  Inc.,  d/b/a  Keene 
Airways  is  fit,  willing,  and  able  to 
provide  commuter  air  service  under 
section  419(e)  of  the  Federal  Aviation 
Act. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division.  P-56,  room  6401,  Department  of 
Transportation,  400  Seventh  Street.  SW., 
Washington,  DC  20590,  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 
the  order.  Responses  shall  be  Hied  no 
later  than  January  29, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Barbara  P.  Dunnigan,  Air  Carrier 
Fitness  Division,  Department  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington,  DC  20590,  (202)  366-2342.     - 

Dated:  January  14. 1992. 
Patrick  V.  Muipliy,  Jr., 
Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  92-1422  Filed  1-17-02: 8:45  am] 
MLUin  CODE  4eie-ei-H 


Federal  Aviation  Administration 
IACN0.S1-XX] 

Proposed  Advisory  Circular  on  Pilot 
Qualification  and  Operation  of  AH 
Surplus  Military  Turtrtne-Powered 
Airplanes 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Request  for  comments  on 
proposed  Advisory  Circular. 

summary:  The  proposed  AC  provides 
information  and  guidance  to  pilots  who 
desire  to  qualify  to  operate  surplus 
military  turbine-powered  airplanes 
under  a  Letter  of  Authorization. 

COMMENTS  iNvrrED:  Comments  are 
invited  on  all  aspects  of  the  proposed 
AC.  Commentators  must  identify  file 
number  AC  91-XX. 

DATES:  Comments  must  be  received  on 
or  before  February  20, 1992. 

ADDRESSES:  Send  all  comments  and 
requests  for  copies  of  the  proposed  AC 
to:  Federal  Aviation  Administration, 
Flight  Standards  National  Field  Office 
(Attention:  AFS-550),  Advisory  Circular 
Program  Manager,  P.O.  Box  20034. 
Gateway  Building,  Suite  110,  Dulles 
International  Airport,  Washington,  DC 
20041-2034. 

FOR  FURTHER  INFORMATION  CONTACT 
Wayne  C.  Nutsch,  AFS-550,  at  the 
above  address;  telephone:  (703)  661-0204 
(8  a.m.  to  4:30  p.m.  est). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  AC  provides  information  and 
guidance  to  pilots  who  desire  to  quahfy 
to  operate  surplus  military  turbine- 
powered  airplanes  under  a  Letter  of 
Authorization.  Eligibihty,  qualifications, 
application  procedures,  and  general 
training  requirements  and  practical  test 
procedures  are  described  in  the 
proposed  AC.  Procedures  are  described 
for  single-place  and  other  than  single- 
place  airplanes.  Examples  of  limitations 
consistent  with  FAR  parts  61  and  91  are 
included. 

Issued  in  Washington.  DC,  on  January  14, 
1992. 

RonMyres, 

Acting  Manager.  General  A  via t ion  and 
Commercial  Division. 
(FR  Doc.  92-1367  Filed  1-17-82;  8:45  amj 
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Index  of  Administrator's  Decisions  and 
Orders  in  Civil  Penalty  Actions; 
Publication 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Notice  of  publication. 

summary:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  a  subject-matter  index,  and 
case  digests  that  contain  identifying 
information  about  the  Hnal  decisions 
and  orders  issued  by  the  Administrator. 
These  indexes  and  digests  will  increase 
the  public's  awareness  of  the 
Administrator's  decisions  and  orders 
and  will  assist  litigants  and 
practitioners  in  their  research  and 
review  of  decisions  and  orders  that  may 
have  precedential  value  in  a  particular 
civil  penalty  action.  Publication  of  the 
index  order  number  ensures  that  the 
agency  is  in  compliance  with  statutory 
indexingfrequirements. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400), 
Federal  Aviation  Administration,  701 
Pennsylvania  Avenue  NW.,  suite  925, 
Washington,  DC  20004:  telephone  (202) 
37&-6441. 

SUPfLEMCNTARY  INFORMATION:  The 

Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
cop3^ing  current  indexes  that  contain 
identifying  information  as  to  those 
materials  required  tc  oe  made  available 
or  published.  5  U.S.C.  552(a)(2].  In  a 
notice  issued  on  July  11, 1990,  and 
published  in  the  Federal  Renter  [55  FR 
29148;  July  17, 1990).  the  FAA  announced 
the  public  availability  of  several  indexes 
and  summaries  that  provide  identifying 
information  about  the  final  decisions 


and  orders  issued  by  the  Administrator 
pursuant  to  the  FAA's  civil  penalty 
assessment  authority  and  the  rules  of 
practice  governing  hearings  and  appeals 
of  civil  penalty  actions.  14  CFR  part  13, 
subpart  G.  The  FAA  maintains  an  index 
of  the  Administrator's  decisions  and 
orders  in  civil  penalty  actions  organized 
by  order  number  and  containing 
identifying  information  about  each 
decision  or  order.  The  FAA  also 
maintains  a  subject-matter  index,  and 
digests  organized  by  order  number  of 
the  Administrator's  Rnal  decisions  and 
orders  in  civil  penalty  cases.  In  a  notice 
issued  on  October  26, 1990,  the  FAA 
published  the  indexes  and  digests  herein 
described  for  all  decisions  and  orders 
issued  by  the  Administrator  through 
September  30, 1990.  55  FR  45984; 
October  31, 1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  dnd 
digests  on  a  quarterly  basis  (i.e.,  in 
January,  April,  July,  and  October  of  each 
year).  Only  the  subject-matter  index  will 
be  published  cumulatively.  Both  the    , 
order  number  index  and  Uie  digests  will 
be  non-cumulative. 

In  a  notice  issued  on  January  25, 1991, 
the  FAA  published  the  first  supplement 
to  the  indexes  and  digests  herein 
described,  which  included  the  decisions 
tind  orders  issued  by  the  Administrator 
from  October  1  through  December  31, 
1990. 56  FR  4886;  February  6. 1991.  In  a 
notice  issued  on  May  1. 1991.  the  FAA 
published  the  second  supplement,  which 
included  decisions  and  orders  issued  by 
the  Administrator  from  January  1, 1991 
through  March  31, 1991.  56  FR  20250; 
May  2, 1991.  In  a  notice  issued  on  July  3, 
1991.  the  FAA  published  the  third 
supplement,  which  included  decisions 


and  orders  issued  by  the  Administrator 
from  April  1, 1991  tlurough  June  30, 1991. 
66  FR  31984;  July  12. 1991.  In  a  notice 
issued  on  October  8. 1991.  the  FAA 
published  the  fourth  supplement,  which 
included  decisions  and  orders  issued  by 
the  Administrator  between  July  1, 1991 
and  September  3a  1991. 56  FR  51735; 
October  15. 1991. 

As  noted  at  the  beginning  of  each  of 
these  documents,  these  indexes  and 
digests  do  not  constitute  legal  authority, 
and  should  not  be  cited  or  relied  upon 
as  such.  The  indexes  and  digests  are  not 
intended  to  serve  as  a  substitute  for . 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Admhiistrator's  decisions  before  citing 
them  in  any  context.  The 
Administrator's  final  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copyii^at  all  FAA  legal  offices.  (The 
addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 

Civil  Penalty  Actions — ^Dedsions  and 
Ciders  Issued  By  Administrator 

Index  By  Order  Number 

(This  supplement  includes  decisions  and 
orders  issued  by  the  Administrator  from 
October  1. 1991  through  December  31, 
1991.) 

This  index  does  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  This  index  is  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context 


Order  No.  (service  date) 


Name  and  docket  No. 


Regulations  dhcuwed  (14  CFR) 


91-41 
91-4« 
91-49 
91-50 
91-51 
91-52 

91-53 
91-54 


(10/31/91)„.. 
(10/4/91  ).._.. 

(10/8/91) 

(10/9/91) 

(10/9/91).. 
(10/28/91).. 


(10/28/91).. 
(11/6/91).- 


91-55  (12/6/91)„.. 
91-56  (12/3/91)... 
91-57  (12/4/91)_. 
91-56  (12/13/91).. 

91-59  (12/24/91).. 
91-60  (12/26/91).. 


[Airport  Ooeratorl  CP90**0343 

Michael  Edward  Wenrtt  CP89GL0064 

Lydia  Shields,  CP90SO0276 

Michael  J.  Costello,  CP89WP0351 

Troy  R.  Hagwood.  CP91E/V0105 _ 

KOS       Aviation       Corp..       CP91WP0222,       EAJA210005, 

(CP90WP0196). 

Nortwrt  G.  Koller.  CP89EA0338 

Alaska   Airtiries,   CP89NM0296.   CP89NM0299.  CP89NM0307, 

CP89NM0470. 

Continental  Airlines.  CP89**0300.  CP89"0361,  CP89**0362 

Patncia  L  Mayhan,  CP91NM0294 

Britt  Airmys,  CP89SW0475 

CAirport  Operator]   CP90"0151.   CP90"0157,   CP90"0158. 

CP90"0186. 

Wilfiam  R.  Griffin.  CP90SO0349 : 

James  F.  Brinton,  CP91NM0452 


107.13(a)(1),  (b) 
13.233(c)(1) 

13.233(a)  a  (C) 

13.16(f);  13.208(a) 

13.233(f);  14.04(a);  14.20(c);  14.20(c)(4):  14.26(a):  135.5 

13.233a)(1);  107.21(a)(1) 

13.20S(b);  13.219(c);  13.220®  a  (n);  108.S(a) 

10e.5(a)(1) 


107.1(a)(3);  107.1(b)(2);  107.13(a)(1):  107.13(b) 
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Civil  Penalty  Actions — Decisions  and 
Orders  Issued  By  the  Administrator 

Subject  Matter  Index 

(This  cumulative  index  includes  all 
decisions  and  orders  issued  by  the 
Administrator  as  of  December  31. 1991.) 


This  index  does  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  This  index  is  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 


always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 


Administrative  Law  Judges — Power  and  Authority: 
Continuance  of  hearing > . — 

Credibility  findings ........... — «. 

Default  Judgment «... — ............. 

Discovery ...» 

Granting  extensions  of  time ...... — 

Jurisdiction-. — ........ 

Sanction « _ -... „. 

Vacating  initial  decision 

Adversary  Adjudication  (see  also  EAJA) .... 

Aircraft  Maintenance  „ ~ 

Aircraft  Records: 

Aircraft  Operation _ 

Maintenance  Records _.........._„.... 

"Yellow  tags" 

Airmen: 

Piioto — 

Careless  or  Reckless 

Follow  ATC  Instruction....-.— 
Air  Operations  Area  (AOA): 

Air  Carrier  Responsibilities 

Airport  Operator  Responsibilities 


Badge  Display. 
Definition  of. 

Exclusive  Areas.— , 

Airport  Secwlty  ftognm  (ASP): 
Compliance  with... 

Airports: 

Aiiport  Operator  Reqionaibilities.. 


Air  Traffic  Control  (ATC): 

Error  as  mitigating  factor....- - 

Error  as  exonerating  factor...-—.-. 

Ground  Control.....-.-.-.-—..-.— 

Local  Control ..-.-..--.— —.—^.—... 

Tapes  ft  Transcripts— 

Airworthiness — . 

Amicus  Curiae  Briefs ..-.-. -..—... 

Appeab  (See  also  Timeliness;  Mailing  Rule): 

Briefs : 

"Good  Cause"  for  Late-Filed  Brief  or  Notice  of  Appeal. 

Motion  to  Vacate  coiutrusd  as  a  brief 

Perfecting  an  Appeal  Extension  of  Time  for . 


Failure  to.. 


What  Constitutes. 


TimeUness  of  Notice-. 


91-11  Continental  Airlines 

90-21  Carroll 

91-11  Continental  Airlines 

89-e  American  Airlines;  91-17  iCDS  Aviation;  91-64  Alaska  Airlines 

90-27  Gabbert 

90-20  Degenhardt:  90-33  Cato 

90-37  Northwest  Airlines;  91-54  Alsaska  Airlines 

90-20  Degenhardt 

90-17  Wilson 

90-11  Thunderbird  Accessories;  91-8  Watts  Agricultural  Aviation 

91-8  Watts  Agricultural  Aviation 
91-e  Watts  Agricultural  Aviation 
91-8  Watts  A^cultural  Aviation 

91-12  ft  91-31  Terry  ft  Menne 
91-12  ft  91-31  Terry  ft  Menne 
91-12  ft  91-31  Teny  ft  Menne 

90-19  ContinenUl  Airlines;  91-33  DelU  Air  Lines 

90-19  ConHnental  Airlines:  91-4  (Airport  OperatorJ;  91-18  (Airport 

Operator);  91-40  [Airport  Operator);  81-41  (Airport  Operator);  »l-ae 

(Airport  Operator] 
91-4  (Airport  Operator):  91-33  DelU  Air  Lines 
90-19  Continental  Airlines;  91-4  (Airport  Operator):  91-88  (Airport 

Operator) 
90-19  ContinenUl  Airiine«  91-4  (Airport  Operator):  91-68  (Airport 

Operator] 

91-4  (Airport  Operator):  91-18  (Airport  Operator);  91-40  (Airport 
Operator);  91-41  (Airpiwl  Operator);  91-58  [Airport  Operatoii 

90-12  Continental  Airlines;  91-4  (Airport  Operator);  91-18  (Airport 
Operator];  91-40  [Airport  Operator):  91-41  [Airport  Operator);  91-58 
(Airport  Operator) 

91-12  ft  91-91  Terry  ft  Menne 

91-12  ft  91-31  Terry  ft  Menne 

91-12  Terry  ft  Menne 

91-12  Terry  ft  Meime 

91-12  Terry  ft  Menne 

91-8  Watts  Agricultural  Aviation 

90-25  Gabbert 

80-4  Metz;  91-46  Park 

90-3  Metz;  90-27  Gabbert:  90-39  Hart;  91-10  Graham:  91-24  Esaw  91- 

48  Wendt  91-50  Costello 
91-11  ContinenUl  Airlines 
89-8  Thunderbird  Accessories;  91-28  Britt  Airways;  91-32  Bargeo:  91- 

28  Britt  Airways;  91-50  Costello 
89-1  Gressani:  80-7  Zenkner  90-11  Thunderbird  Acceasoxies:  90-36  P. 

Adams;  90-39  Hart  91-7  Pardue:  91-10  Graham:  81-20  Bargeo;  91- 

43  DelU  Air  Lines:  91-44  DelU  Air  Lines;  81-48  DelU  Air  Line«  91- 

47  Delta  Air  Lines 
80-4  Mets  90-27  Gabbert  :  91-45  Park 
90-3  Mets  90-39  Hart:  91-60  CosteUo 
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Withdrawal  of  Notice - 89-2  Lincoln-Walker.  88-3  Sittko;  90-4  Nordnun;  90-5  Susman;  M-6 

Dabaghian;  90-7  Steele;  90-8  Jenkins:  90-8  Van  Zandt;  90-13  O'Dell; 
90-14  Miller  90-28  Puleo;  90-29  Sealander.  90-30  Steidingen  90-34 
D.  Adams;  90^40  &  90-41  Westair  Commuter  Airlines:  91-1  Neston 
91-5  Jones;  91-8  Lowery;  91-13  Kreamer.  91-14  Swanton;  91-15 
Knipe;  91-16  Lopez;  91-19  Bayer  91-21  Britt  Airways:  91-22  Omega 
Silicone  Co.;  91-23  Continental  Airlines.  Inc.;  91-26  Sanders:  91-27 
Delta  Air  Lines:  91-28  Continental  Airlines;  91-29  Smith:  91-34 
GASPRO;  91-35  M.  Graham;  91-36  Howard;  91-37  Vereen;  91-39 
America  West:  91-42  Pony  Express:  91-49  Shields;  91-58  Mayan; 
91-57  Britt  Airways;  91-59  Griffin;  91-60  Brinton 

"Attempt" » " 89-5  Schultz 

Attorney  Fees  (See  EAJA) 

Aviation  Safety  Reporting  System - 90-39  Hart;  91-12  Terry  4  Menne 

Bankruptcy ~ - 91-2  Continental  Airlines 

Civil  Air  Security  National  Airport  Inspection  Program  (CASNAIP) 91-^  [Airport  OperatorJ;  91-18  (Airport  Operator);  91-40  [Airport 

Operator);  91-41  [Airport  Operator);  91-58  [Airport  Operator] 


91-8  Watts  Agricultural  Aviation 


Civil  Penalty  Amount  (See  Sanction) 

Collateral  Estoppel - 

Complaint: 

Complaint  Bound  By _ 90-10  Webb;  91-53  KoUer 

Failure  to  File  Timely  Answer  to ,.. 90-3  Me tz;  90-15  Play ter 

Timeliness  of _ « .^^  91-51  Hagwood 

As  waiver  of  failure  to  properly  request  hearing . 91-51  Hagwood 

CompUance  A  Enforcement  Program  (FAA  Order  No.  2150.3A) 89-5  Schultz:  89-6  American  Airlines;  91-38  Esau 

Sanction  Guidance  Table..- 89-5  Schultz;  90-23  Broyles:  90-33  Cato;  90-37  Northwest  Airliqes;  91- 

3  Lewis 

Concealment  of  Weapons _ — 69-5  Schultz 

Consolidation  of  Cases 90-12  Continental  Airlines;  90-18  Continental  AirUnes:  90-19  Conti- 
nental Airlines 

Continuance  of  Hearing ™ 90-25  Gabbert 

Corrective  Action  (See  Sanction). 
Credibility  of  Witnesses: 

Deference  to  ALJ _...„ . 90-21  Carroll 

Expert  witnesses 90-27  Gabbert 

Deliberative  Process  Privilege..- - 89-6  American  Airlines;  90-12  Continental  Airlines;  90-18  Continental 

Airlines;  90-19  Continental  Airlines 

Deterrence » 89-5  Schultz 

Discovery: 

Dehberalive  Prccess  Privilege „ 89-6  American  Airlines;  90-12  Continental  Airlines;  90-18  Continental 

Airlines;  90-19  Continental  Airlines 


Depositions 

Notice  of « 

Failure  to  Produce... 


"t" 


91-54  Alaska  Airlines 
91^54  Alaska  Airlines 

90-18  Continental  Airlines:  90-19  Continental  Airlines;  91-17  KDS 
Aviation 

Sanctions  for - 91-17  KDS  Aviation;  91-54  Alaska  Airlines 

Due  Process: 

Before  flnding  a  violation. - 90-27  Gabbert 

Violation  of - '. _ 89-6  American  Airlines:  90-12  Continental  Airlines;  90-37  Northwest 

Airlines 
Equal  Access  to  Justice  Act  (EAJA): 

(See  also  Adversary  Adjudication) „ .: „ 90-17  Wilson:  91-17  KDS  Aviation;  91-52  KDS  Aviation 

Further  proceedings „ . 91-52  KDS  Aviation 

Prevailing  party . ^ . 91-52  KDS  Aviation 

Substantial  justification ...... .. „ 91-52  KDS  Aviation 

Extension  of  Time: 

By  Agreement  of  Parties 89-6  American  Airlines 

Dismiss-il  by  Decisionmaker ._..-............-._. „._.„..„.  89-7  Zenknen  90-39  Hart 

"Good  Cause"  for _ „.»....™.„..._...^„...„......„. .,...„...,.,..  89-8  Thunderbird  Accessories 

Objection  to -....„ . „ . 89-8  Thunderbird  Accessories 

Who  may  grant _ 90-27  Gabbert 

Federal  Rules  of  Civil  Procedure „ 91-17  KDS  Aviation 

Firearms  (See  Weapons) 
Guns  (See  Weapons) 

Hazardous  Materials  Transp.  Act .. . _».„.-.„.  90-37  Northwest  Airlines 

Interlocutory  Appeal - ................. ...............  88-6  American  Airlines;  91-54  Alaska  Airlines 

Internal  FAA  Policy  &/or  Procedures 89-6  American  Airlines;  90-12  Continental  Airlines 

Jurisdiction: 

ALJ's  after  initial  decision ........ .. . 90-20  Degenhardt;  90-33  Cato 

$50,000  Limit  for  Civil  Penalty 90-12  Continental  Airlines 

NTSB „ 90-11  Thunderbird  Accessories 

Knowledge  (See  also  Weapons  Violations): 

Of  Weapon  Concealment 89-5  Schultz;  90-20  Degenhardt  ' 

Laches  (See  Unreasonable  Delay). 

Mailing  Rule 88-7  Zenknen  90-3  Metz;  90-11  Thunderbird  Accessories:  90-«9  Hart 
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Overai^t  expmt  delivery.. 
Maintenance  Manual 


National  Aviation  Safety  Inspection  Program  (NASIP). 
National  Transportation  Safety  Board: 

Administrator  not  bound  by  NTSB  case  law 

Lack  of  lurisdiction ~ 

Notice  of  Proposed  Qvil  Penalty. 

Initiates  Action., 

Wijhdrawalof. 

"Operate".... - 

Order  Assessing  Civil  Penalty: 

Withdrawal  of 

Penalty  (See  Sanction). 
Proof  &  Evidence: 

Burden  of  Proof. 


8fr-6  American  Aiiiines  Maintenance  (See  Aircraft  Maintenance) 
90-11  Thunderbird  Accessories    . 
90-16  Rocky  Mountain 

91-21  Terry  &  Menne  * 

90-11  Thunderbird  Accessories:  90-17  Wilson    . 

91-0  Continental  Airlines 

90-17  Wilson 

91-12  &  91-31  Terry  *  Menne 

80-4  Metz:  90-16  Rocky  Mountain:  90-22  USAlr 


Circumstantial  Evidence 


Criminal  standard  rejected — ... >._.„........... 

Preponderance  of  Evidence  .......>-.«.».. — »_.....>.....-..»-»— ~- 


Presumption  that  message  on  ATC  tape  is  received  as  transmit- 
ted. 


Presumption  that  a  gun  is  deadly  or  dangerous . 
Pro  Se  Parties: 

Special  Considerations ~.... — .>».... 

Prosecutorial  Discretion ............._. 


Reconsideration: 
Denied  by  AL) . 


Stay  of  Order  Pending . 
Remand... ... 


Repair  Station  — „....„„....—__.. 

Rules  of  Practice  (14  CFR  part  13.  subpart  G): 
Applicability  of...... ~ ...„..-. 


Challenges  to . 


Effect  of  Changes  in . . ... 

Initiation  of  Action 

Sanction: 

Ability  to  Pay ™.. 

Agency  policy: 

AL)  Bound  by „ — - - 

Statements  of  (e^.,  FAA  Order  2150.3A,  Sanction  Guidance 
Table,  memoranda  pertaining  to). 
Corrective  Action — 


Discovery  (See  Discovery) 
Factors  to  consider 


First-Time  Offenders-.. 

Maximum ....................... 

Modified - 

Test  object  detection.... 

Unauthorized  access .... 

Weapons  violations 

Screening  of  Persons: 

Entering  Sterile  Areas.. 
Separation  of  Functions 


Service  (See  also  Mailing  Rule): 
OfNPCP 

Standard  Security  Program  (SSP): 
Compliance  with 


Staying  Effectiveness  of  Ord«s  ... 
Strict  Liability. 


Test  Object  Detection 


Proof  of  vloiatloo . 


90-26  &  90-43  Waddell:  91-3  Lewis;  91-30  TrujiUo 

90-12  Continental  Airlines;  90-19  ContinenUl  Airlines;  91-9  Continen- 
tal Airlines 

91-12  Terry  &  Menne 

90-11  Thunderbird  Accessories:  90-12  Continental  Airlines:  91-12  ft 
91-31  Terry  &  Menne 

91-12  Terry  Menne 

90-28  Waddell:  91-30  Trujillo 

90-11  Thunderbird  Accessories;  90-3  Metz 

BO-e  American  Alrines:  90-23  Broyles:  90-38  Continental  Airlines:  91- 
41  [Airport  Operator] 

8»-4  Metz:  90-3  Metz 

90-31  Carroll;  90-32  Continental  Airiines 

89-8  American  Airlines;  90-16  Rocky  Mountain:  90-24  Bayer  91-61 

Hagwood;  91-54  Alaska  Airlines 
90-11  Thunderbird  Accessories 

90-12  Continental  Airlines:  00-18  Continental  Airlines;  90-19  Conti- 
nental Airlines;  91-17  KDS  Aviation 

90-12  ContinenUl  Airlines;  90-18  Continental  Airiines;  90-19  Conti- 
nental Airiines:  90-21  Carroll;  90-37  Northwest  Airiines 

90-21  Carroll;  90-22  USAir  90-38  Continental  Airlines 

91-9  Continental  Airiines 

8»-S  Schultz;  90-10  Webb;  91-3  Lewis;  91-38  Esau 

90-37  Northwest  Airlines 

90-19  Continental  Airlines:  90-23  Broyles;  90-33  Calo:  90-37  North- 
west Airlines 

91-18  (Airport  Operator);  91-40  (Airport  Operator);  91-41  (Airport 
Operator) 

,  80-5  Sdjultz;  90-23  Broyles:  90-37  Northwest  Airiines:  91-3  Lewis;  91- 
18  [Airport  Operator);  91-40  [Airport  Operator);  91-41  [Airport 
Operator] 
89-5  Schultz 

90-10  Webb;  91-53  Roller 

89-5  Schultz;  90-11  Thunderbird  Accessories;  91-38  Esau 
90-18  Continental  Airiines;  90-19  Continental  Airlines 
90-19  Continental  Airiines;  90-37  Northwest  Airiines 
90-23  Broyles;  90-33  Cato;  91-3  Lewis:  91-38  Esau 

90-24  Bayer 

90-12  Continental  Airiines;  90-18  Continental  Airiiner.  90-19  Conti 
nental  Airiines;  90-21  CarroD:  90-38  Continental  Airiines 

90-22  USAir 

,  90-12  Continental  Airiines:  90-18  Continental  Airlines;  90-19  Conti- 
nenUl Airlines;  91-33  Delta  Air  Lines:  01-55  Continental  Airiines 

,  90-31  Carroll;  90-32  Continental  Airlines 

,  80-5  Schultz;  90-27  Gabbert;  91-18  [Airport  Operator):  91-40  (Airport 
Operator):  91-58  [Airport  Operator) 

,  90-12  ContinenUl  Airiines;  90-18  ContinenUl  Airiines:  90-19  Conti- 
nental Airlines;  91-9  Continental  Airiines:  91-55  ContinenUl  Air- 
lines 

,  90-18  Conteatial  Airlines;  90-19  ContinenUl  Airiines;  91-0  Continen- 
tal Airlines 
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Sanction - -... 

Timeliness  (See  also:  Mailing  rule:  Appeals): 

Of  response  to  NPCP 

Of  answer  to  complaint. — « — .»....«..—. 

Of  complaint .,..~.~.. .. — 

Unauthorized  Access: 

To  Aircraft 

ToAOA .'. 


Unre'Bsonable  Delay: 

In  Initiating  Action . 
Weapons  Violations 


90-18  Continental  Airline*;  90-19  Continental  Airlines 

90-22  USAir 

90-3  MetR  90-15  Wayter 

91-51  Hagwood 

90-12  Contintental  Airlines  90-19  Continental  Airlines 
90-37  Northwest  Airlines;  91-18  [Airport  Operator];  91-40  (Airport 
Operator];  91-58  [Airport  Operator] 

90-21  Carroll 

89-5  SchultK  90-10  Webb;  90-20  Degenhardt;  90-23  Broyles;  90-33 

Cato;  90-28  Waddell;  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  91- 

38  Esau:  91-53  Koller 


Concealment  of  weapons  (See  Concealment). 

"Deadly  or  Dangerous" -  90-28  &  90-43  Waddell 


What  constitutes . 
First-time  Offenders . 
Intent 


91-30  TrujiUo;  91-38  Esau 
89-5Schultz 

89-5  Schultz;  90-20  Degenhardt;  90-23  Broyles;  90-28  Waddell;  91-3 
Lewis;  91-53  Koller 


Knowledge  of  Concealment: 

(See  also  Knowledge) - 80-5  Schultr;  90-20  Degenhardt 

Sanction  (See  "Sanction") 


HBOUIATKNM  (Tide  14  CFR,  unless  otiierwise  noted) 


1.1  (operate) 91-12  &  91-31  Terry  &  Menne 

13.16, - 90-16  Rocky  Mountain;  90-22  USAir  90-37  Northwest;  90-38  Conti- 
nental Airlines;  91-9  ContinenUl  Airiines;  91-18  [Airport  Operator]; 
91-51  Hagwood 

. ....... . 90-12  Continental  Airlines 

„ 90-6  American  Airlines 

90-12  Continental  Airlines;  90-21  Carroll;  90-38  Continental  Airlines 


13J01... 
13.202.- 
13.203... 
13.204... 


1 


90-20  Degenhardt;  91-17  KDS  Aviation;  91-54  Alaska  Airiines 


90-21  Carroll;  91-51  Hagwood 


13.205 

134808. 

13J07 

13^08. 

13.209. 90-3  Metz;  90-15  Playter,  91-18  [Airport  Operator] 

13.21a 

13.211 „ 89-6  American  Airlines;  89-7  Zenkner.  90-3  Metz;  90-11  Thunderbird 

Accessories;  90-39  Hart;  91-24  Esau 

13.212. 90-11  Thunderbird  Accessories;  91-2  ContinenUl  Airlines 

13.213 

13.214. ... . . „ . . 91-3  Lewis 

13.217 „ 91-17  KDS  Aviation 

13.21& » 89-6  American  Airlines;  90-11  Thunderbird  Accessories;  90-30  Hart; 

13.219 .. 89-6  American  Airlines;  91-2  Continental  Airlines;  91-54  Alaska 

Airlines 

13.220. 89-6  American  Airlines;  90-20  Carroll;  91-8  Watts  Agriculhiral  Avia- 
tion; 91-17  KDS  Aviation;  91-54  Alaska  Airlines 

13J21 

13.222. . 


13.223 

13.224.......„ 

13J25. 


13.228.. 


13.227.... 


13.228... 


13.229.. 


13.23a 

13.231 

13.232. 

13.233....... 


91-12  &  91-31  Terry  &  Menne 

90-28  Waddell;  91-4  [Airport  Operator] 


90-21  Carroll 


89-5  Schultz;  90-20  Degenhardt 

89-1  GFressani;  89-4  Metz;  80-5  Schultz;  89-7  Zenknen  89-8  Thunder- 
bird Accessories;  90-3  Metz;  90-11  Thunderbird  Accessories;  90-19 
Continental  Airlines;  90-20  Degenhardt;  90-25  &  90-27  Gabbert;  90- 
35  P.  Adams;  90-19  Continental  Airlines;  90-39  Hart;  91-2  Continen- 
tal Airlines;  91-3  Lewis;  91-7  Pardue;  ««l-8  Watts  Agricultural 
Aviation;  90-10  Graham;  91-11  Continental  Airlines;  91-12  Baigen; 
91-24  Esau;  91-28  Britt  Airways;  91-31  Terry  &  Menne;  91-31 
Ba^n;  91-43  Delta;  91-44  Delta;  91-45  Parii;  91-46  Delta:  91-47 
Delta;  91-48  Wendt;  91-52  KDS  Aviation;  91-53  Koller 
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13.234 , _ , 90-19  Continental  Airlines;  90-31  Carroll:  90-32  Continental  Airlines; 

90-38  Continental;  91-4  [Airport  Operator] 

13.235 90-11  Thunderbird  Accessories:  90-12  Continental  Airlines:  90-15 

Playten  90-17  Wilson 

14.01 91-17  KDS  Aviation 

14.04 - „ .. 91-17  KDS  Aviation:  91-52  KDS  Aviation 

14.05 - :. ...... 90-17  Wilson 

14.20 ........ .: 91-52  KDS  Aviation 

14.28... ...:...... 91-52  KDS  Aviation  , 

43.9 91-8  Watts  Agricultural  Aviation 

43.13 J, -. 90-11  Thunderbird  Accessories 

43.15 .*. 90-25  &  90-27  Gabbert;  91-8  Watts  Agricultural  Aviation 

91.9  (91.13  as  of  8/18/90) . 90-15  Playter,  91-12  &  91-31  Terry  &  Menne 

91.29  (91.7  a  of  8/18/90) „.... . 91-8  Watts  Agricultural  Aviation 

91.75  (91.123  as  of  8/18/90) « 91-12  &  91-31  Terry  ft  Menne 

91.79  (91.119  as  of  8/18/90) . 90-15  Playter 

91.87  (91.129  as  of  8/18/90) 91-12  ft  91-31  Terry  ft  Menne 

91.173  (91.417  as  of  8/18/90) „ 91-8  Watts  Agricultural  Aviation 

107.1 90-19  Continental  Airlines:  90-20  Degenhardt;  91-4  [Airport  Opera- 

torj;  91-18  [Airport  Operator] 

107.13 _ 90-12  Continental  Airlines:  90-19  Continental  Airlines:  91-4  [Airport 

Operator]:  91-18  [Airport  Operator]:  91-40  [Airport  Operator):  91-41 
'  (Airport  Operator]:  91-58  [Airport  Operator] 

107.20 . «... 90-24  Bayer 

107.21 -...  89-6  Schultz:  90-10  Webb;  90-22  Degenhardt  90-23;  Broyles;  90-26  ft 

.  .  90-43  Waddell;  90-33  Cato:  90-39  Hart:  91-3  Lewis;  91-10  Graham: 

91-30  TrujiUo:  91-38  Esau;  91-53  KoUer 

108.5 - 90-12  Continental  Airlines;  90-18  Continental  Airiines:  90-19  Conti- 
nental Airlines;  91-2  Continental  Airlines;  91-9  Continental  Air- 
lines; 91-33  Delta  Air  Lines:  91-54  Alaska  Airiines:  91-55  Continen- 
tal Airlines 

108.7 - 90-18  Continental  Airlines:  90-19  Continental  Airlines; 

108.13 . V..... 90-23  Broyles:  90-26  Waddell:  91-3  Lewis 

108.13 „ 90-12  Continental  Airiines;  90-19  Continental  Airlines:  90-37  North- 

wesl  Airlines 

121.133 90-18  Continental  Airiines 

121.367........ .. ...................... ... „ .. ..........................  90-12  Continental  Airlines 

135.87... . 90-21  Carroll 

145.53 . ..... . ........... . .........  90-11  Thunderbird  Accessories 

145.61 -.. 90-11  Thunderbird  Accessories 

191 _ 90-12  Continental  Airlines;  90-19  Continental  Airlines;  90-37  North- 
west Airlines 

302.8(c) 90-22  USAir 

49CFR: 

821.33 _ 90-21  Carroll 


•TATVnS 


5  U.S.C.: 

504 90-17  Wilson:  91-17  KDS  Aviation 

552 90-12  Continental  Airlines:  90-18  ContinenUl  Airlines:  90-19  Conti- 
nental Airlines; 

554 90-18  Continental  Airiines;  90-21  Carroll 

556. „ 90-21  Carroll;  91-54  Alaska  Airiines 

557 90-20  Degenhardt;  90-21  Carroll;  90-37  Northwest  Airiines 

11  U.S.C: 

362. „ 91-2  Continental  Airlines  '  .        '  ' 

28U.S.C.: 

2482.. „ 90-21  Carroll 

49  U.S.C.  App.: 

1356. 90-18  Continental  Airiines;  90-19  Continental  Airiines;  91-2  Continen- 
tal Airlines 

1357 9(>-18  Continental  Airiines;  90-19  Continental  Airlines:  91-2  Continen- 
tal Airlines;  91-41  [Airport  Operator);  91-58  [Airport  Operator] 

1471 _ 89-6  Schultz:  90-10  Webb;  90-20  Degenhardt;  90-12  Continental  Air- 
lines; 90-18  Continental  Airiines;  90-19  Continental  Airiines:  90-23 
Broyles:  90-26  ft  90^3  Waddell:  90-33  Cato;  90-37  Northivest 
Airlines:  90-39  Hart;  91-2  Continental  Airiines;  91-3  Lewis:  91-18 
(Airport  Operator);  91-53  KoUer 

1475 90-20  Degenhardt;  90-0012  Continental  Airlines:  90-18  Continental 

Airlines:  90-19  Continental  Airlines;  91-2  Continental  Airiines;  91-4 
Lewis;  91-18  [Airport  Operator] 

1486. ....„ 90-21  Carroll  j_ 
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QvQ  Penalty  Actions— Oedskms  and 
Orders  Issued  by  the  Administrator 

Digests 

(This  supplement  includes  decisions  and 
orders  issued  by  the  Administrator  from 
October  1, 1991  through  December  31. 
1991.) 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
reUed  upon  as  such.  These  digests  are 
not  intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 

The  digests  of  the  Administrator's 
final  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  "The  following 
compilation  of  digests  includes  all  final 
decisions  and  orders  issued  by  the 
Administrator  frt)m  October  1. 1991 
through  December  31. 1991.  The  FAA 
will  publish  noncumulative  supplements 
to  this  compilation  on  a  quarterly  basis 
(e.g.  April,  July,  October,  and  January  of 
each  year).  '  | 

In  the  Matter  of  {Airport  Operator] 

Order  No.  91-41  (10/31/91) 

Unauthorized  Access  toAOA — 
responsibility  of  airport  operator. 
Contrary  to  Respondent's  assertion,  this 
is  not  a  case  of  liabihty  without  fault  It 
is  clear  that  the  two  special  agents  were 
able  to  enter  the  AOA  unchallenged  in 
this  case  because  the  tenant's  employee 
failed  to  challenge  them.  Respondent  is 
responsible  for  that  failure,  llie  fact  that 
respondent  properly  instructed  the 
tenant  with  regard  to  proper  security 
procedures  does  not  relieve  Respondent 
of  its  responsibility  for  that  breach. 
Unless  otherwise  formally  agreed,  in  the 
context  of  airport  security,  airport 
tenants  and  their  employees  must  be 
treated  as  agents  of  die  airport 
authority. 

Corrective  Action.  There  is  no 
evidence  in  the  record  that  Respondent's 
corrective  actions  were  considered  by 
Complainant  in  determining  what 
sanction  to  seek  in  this  case. 
Nonetheless,  the  failure  of  FAA 
investigative  reports  to  document  the 
corrective  action  taken  by  Respondent 
neither  exonerates  Respondent  nor 
justifies  the  imposition  of  no  civil 
penalty.  Citing,  Order  No.  91-18. 

Notice  to  Respondent.  The  Federal 
Aviation  Act  and  its  implementing 
regulations  provided  Respondent  with 
adequate  notice  that  a  violation  of  the 
FAR  could  result  in  a  civil  penlty.  Citing. 
Order  No.  91-18. 


UMI 


Prosecutorial  Discretion.  The  law 
fudge  was  correct  not  to  address 
Respondent's  challenge  to  the  FAA's 
exercise  of  its  prosecutorial  discretion. 
It  is  well-esUblished  that  an  agency's 
decision  not  to  prosecute  or  enforce  is  a 
decision  generally  committed  to  the 
agency's  absolute  discretion,  and  should 
be  presumed  immune  from  review. 

Reduction  in  Sanction.  Respondent's 
corrective  action  alone  does  not  warrant 
a  reduction  in  sanction  in  this  case 
because  Respondent  merely  reminded 
tenants  of  their  existing  responsibilities. 
Nonetheless,  I  will  defer  to  the  law 
judge's  assessment  of  Respondent's 
positive  compliance  disposition  and.  as 
a  result.  I  will  not  disturb  the  law 
judge's  modification  of  the  civil  penalty. 

In  the  Matter  of  Michael  Wendt 

Order  No.  91-48  (10/4/91) 

Timeliness  of  Brief.  Although  the  four- 
day  uncontested  extension  of  time  was 
not  officially  granted  in  this  case,  it 
likely  would  have  been  if  Respondent's 
letter  (confirming  Complainant's 
agreement  to  the  extension)  had  been 
received  by  the  Appellate  Docket  Clerk, 
as  Respondent  apparently  thought  it 
had.  Accordingly,  good  cause  exists  for 
accepting  Respondent's  appeal  brief  as 
properly  filed. 

In  the  Matter  ofLydia  Shields 

Order  No.  91-49  (10/8/91) 

Withdrawal  of  Appeal.  Complainant 
withdrew  its  notice  of  appeal  from  the 
.law  judge's  oral  initial  decision. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of  Michael  Costello 

Order  No.  91-50  (10/9/91) 

Timeliness  of  Notice  of  Appeal  and 
Appeal  Brief  Respondent's  notice  of 
appeal  and  appeal  brief  were  filed  late. 
The  Administrator  held  that  under  the 
circumstances  of  this  case,  in  which  a 
genuine  question  appears  to  exist 
regarding  whether  the  settlement 
agreement  entered  into  by  the  parties 
truly  reflects  a  meeting  of  the  minds  of 
the  parties,  good  cause  exists  to  excuse 
the  lateness  of  the  notice  of  appeal  and 
the  appeal  brief.  The  Administrator 
denied  Complainant's  motion  to  dismiss, 
and  granted  Respondent  an  extension  of 
time  in  which  to  file  its  reply  brief. 

Settlement  Agreement,  The 
Administrator  suggested  that  in  the 
future,  when  parties  settle  their  case  at  a 
hearing,  they  reduce  their  agreement 
into  written  consent  order,  and  that  law 
judges  not  dismiss  such  a  case  until  a 
written  consent  order  is  agreed  upon. 


In  the  Matter  of  Troy  R.  Hag  wood 

Order  No.  91-51  (10/9/91) 

Request  for  Hearing.  Al\ho\igh  a 
appears  that  Respondent  wanted  a 
formal  hearing  on  the  charges  contained 
in  the  Fmal  Notice  of  Civil  Penalty,  it  is 
clear  he  failed  to  properly  request  one. 
Complainant  could  have  issued  an  order 
assessing  civil  penalty  pursuant  to  14 
CFR  13.16(b)(2).  Instead,  however,  it 
appears  that  the  agency  attorney 
decided  to  waive  Respondent's  mistake 
by  filing  a  document  which  was 
unequivocally  labeled  as  a  complaint. 

Timeliness  of  Complaint  Since 
Respondent  never  filed  a  request  for  a 
hearing  with  the  Hearing  Docket,  the 
period  of  limitations  for  filing  a 
complaint  was  never  triggered.  But  by 
waiving  Respondent's  failure  to  file  a 
proper  request  for  a  hearing 
Complainant  did  not  also  waive  its  right 
to  file  a  complaint.  In  this  case,  the  time 
within  which  to  file  a  complaint  should 
logically  be  counted  bom  the  time  of  the 
waiver.  The  law  judge's  Order 
Dismissing  Complaint  is  reversed  and 
this  case  is  remanded  to  the  law  judge 
for  a  hearing  on  the  merits  of  the 
complaint 

La  the  Matter  of  KDS  Aviation  Corp. 

Order  No.  91-52  (10/28/91) 

EAJA— prevailing  party.  KDS  could 
not  have  filed  its  application  before  the 
case  was  dismissed  because  it  would 
not  yet  have  been  a  prevailing  party.  It 
is  clear,  however,  that  after  the  Order  of 
Dismissal,  KDS  was  the  prevailing  party 
within  the  meaning  of  the  EAJA.  The 
agency's  rules  implementing  the  EAJA 
-  obviously  contemplate  voluntary 
dismissal  as  a  basis  for  an  EAJA  claim. 
14  CFR  14.20(c)(4). 

EAJA— substantial  justification.  The 
burden  of  proving  substantial 
justification  is  on  agency  counsel,  who 
may  avoid  an  award  only  by  showing 
that  the  agency's  position  was 
reasonable  in  law  and  fact.  14  CFR 
14.04(a).  Without  an  evidentiary  record 
in  this  case,  it  would  be  difficult,  if  not 
impossible,  for  agency  counsel  to  meet 
that  burden.  Unsworn  assertions  in  the 
agency's  brief  do  not  sustain  its  burden 
of  proof.  The  case  is  remanded  to  the 
law  judge  for  further  proceedings  to 
determine  whether  the  agency  was 
substantially  justified  in  initiating  and 
continuing  this  enforcement  action  and 
to  determine  what  fees  and  expenses,  if 
any.  should  be  paid  by  the  agency. 
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In  the  Matter  ofNorbert  G.  KoUer 
Order  No.  91-53  (10/28/91) 

The  law  judge  dismissed  the 
complaint  based  on  his  finding  that 
Respondent  had  intended  to  declare  the 
disassembled  pistol  in  his  luggagft  to 
security  personnel  at  the  security 
screening  checkpoint,  before  it  was 
discovered  inside  the  x-ray  screening 
compartment. 

Intent  to  declare  a  weapon.  The 
Administrator  held  that  Respondent 
violated  14  CFR  107.21(a)(1)  despite 
Respondent's  unsuccessful  attempt  to 
declare  his  gun  to  security  personnel  at 
the  security  checkpoint  before  his 
luggage  containing  the  gim  entered  the 
x-ray  screening  compartment. 
Respondent's  intent  to  declare  his  gim  to 
security  personnel  was  not  relevant  to 
the  determination  of  whether  he 
violated  this  section.  In  no  case  should 
he  have  submitted  the  bags  containing 
the  gim  for  screening  at  the  security 
checkpoint  for  passengers  with  carry-on 
bags.  By  waiting  to  declare  his  gun  imtil 
hesubmitted  his  luggage  to  screening  at 
the  security  checkpoint,  Respondent,  at 
the  very  least,  impermissibly  assumed 
the  risk  that  his  declaration  would  not 
be  heard  or  understood  by  the  security 
personnel.  It  was  Respondent's 
responsibility  to  declare  and  check  his 
gun.  See  14  CFR  108.11(d). 

Submission  of  Briefs  on  a  New  Issue. 
The  Administrator  reversed  the  law 
judge's  decision,  and  provided  the 
parties,  pursuant  to  14  CFR  13.233(j)(l). 
with  30  days  in  which  to  submit  briefs 
on  the  previously  unaddressed  issue  of 
whether  the  near  maximum  penalty  of 
$975  sought  by  Complainant  under 
section  901(a)  of  the  Federal  Aviation 
Act,  49  U.S.C.  1471(a)(1),  was  merited  by 
the  facts  of  the  case.  Review  of  this 
issue  was  necessary  because 
Complainant  only  charged  Respondent 
with  having  violated  Section 
107.21(a)(1),  which  subjects  the  violator 
to  a  maximum  penalty  of  $1000  under 
Section  901(a)  of  the  Act.  Citing,  FAA 
Order  No.  90-10. 

In  the  Matter  of  Alaska  Airlines,  Inc. 

Order  No.  91-54  (11/6/91) 

Complainant  filed  a  Notice  of 
Interlocutory  Appeal  as  of  Right  under 
14  CFR  13.219(c),  challenging  an  order  of 
the  law  judge.  "The  law  judge  had  denied 
Complainant's  motion  to  quash  the 
subpoena  of  Raymond  Salazar.  the 
former  Director  of  FAA's  Office  of  Civil 
Aviation  Security,  to  provide  testimony 
by  oral  deposition.  Based  upon  the  law 
judge's  finding  that  Complainant  had 
obstructed  the  taking  of  the  deposition, 
the  law  judge  ordered  Complainant  to 


produce  Mr.  Salazar  for  a  deposition  at 
a  place,  time  and  date  set  by  and 
convenient  to  Respondent.  Under  the 
law  judge's  order.  Respondent  did  not 
have  to  obtian  another  subpoena  or 
issue  another  notice  of  deposition. 
Complainant  was  ordered  to  bear  the 
costs  of  the  deposition,  including  the 
cost  of  expedited  copy. 

Interlocutory  Appeal  of  Right.  Under 
14  CFR  13.219(c),  the  only  issue  to  be 
decided  in  this  case  is  whether  this 
sanction  is  permissible  under  the  Rules 
of  Practice. 

Sanction  Authority.  The 
Administrator  held  diat  the  law  judge 
had  exceeded  his  authority.  Law  judges 
cannot  exercise  powers  that  exceed  the 
authority  of  the  agency.  Since  the 
Administrator  does  not  have  the 
authority  to  impose  this  sanction,  then 
the  law  judge  also  lacks  this  authority. 
Moreover,  14  CFR  13.205(b)  specifically 
provides  that  the  law  judge  does  not 
have  the  authority  to  "•    *    *    award 
costs  to  any  party  or  impose  any 
sanction  not  specified  in  this  subpart." 
By  ordering  Complainant  to  pay  for  the 
cost  of  the  deposition,  including  the  cost 
of  expedited  copy,  and  by  ordering 
Complainant  to  produce  Mr.  Salazar  at  a 
place  set  by.  and  convenient  to 
Respondent,  the  law  judge  acted 
contrary  to  this  prohibition.  The  law 
judge's  decision  that  Respondent  did  not 
have  to  re-notice  the  deposition  was  not 
inconsistent  with  14  CFR  13.220(j)(3),  but 
the  issuance  of  a  new  notice  would  be 
both  courteous  and  prudent 

In  the  Matter  of  Continental  Airlines 

Order  No.  91-55  (12/6/91) 

The  law  judge  held  that  Respondent 
violated  14  CFR  108.5(a)(1)  by  failing  to 
carry  out  a  provision  of  the  SSP.  which 
Respondent  adopted,  by  not  detecting 
FAA-approved  test  objects  at  specified 
security  checkpoints  at  the  same  airport 
on  three  separate  occasions. 
Respondent's  argimients  on  appeal  have 
been  addressed  in  these  FAA  orders: 
No.  90-12  (4/25/90);  No.  90-18  (8/22/90); 
No.  90-19  (11/7/90);  No.  91-9  (4/12/91). 
In  light  of  the  fact  that  there  are  no  new 
issues,  and  the  facts  are  similar. 
Respondent's  appeal  is  denied. 

In  the  Matter  of  Patricia  L  Mayhan 

Order  No.  91-56  (12/3/91) 

Withdrawal  of  Appeal.  Complainant 
withdrew  its  notice  of  appeal  from  the 
law  judge's  oral  initial  decision. 
Complainant's  appeal  is  dismissed. 


In  the  Matter  of  Britt  Airways 
Order  No.  91-57  (12/4/91) 

Withdrawal  of  Appeal  Respondent 
withdrew  its  notice  of  appeal  from  the 
law  judge's  oral  initial  decision. 
Respondent's  appeal  is  dismissed. 

In  the  Matter  of  [Airport  Operator] 

Order  No.  91-58  (12/31/91) 

Unauthorized  Access  to  AOA — 
Responsibility  of  Airport  Operator. 
Respondent  argues  that  it  should  not  be 
held  liable  for  the  errors  or  omissions  of 
independent  third  parties.  However,  for 
airport  seciirity  purposes,  independent 
contractors  hired  by  either  the  airport 
operator  or  by  an  airport  tenant  must  be 
treated  as  agents  of  the  airport  operator. 

In  three  of  the  four  incidents  forming 
the  basis  for  this  appeal,  specific 
provisions  in  Respondent's  security 
program  were  shown  to  have  been 
violated,  demonstrating  fault  on  the  part 
of  Respondent.  However,  in  the  incident 
occurring  at  a  FBO  terminal,  the 
provision  in  the  airport  security  program 
that  Complainant  claims  was  violated 
applies  only  to  air  carriers  and  not  to 
FBO's.  Because  Complainant  did  not 
cite,  and  the  Administrator  could  not 
find  any  other  provision  in  the  airport 
security  program  which  would  apply  to 
this  incident,  the  Administrator  reversed 
the  law  judge's  finding  of  a  violation  of 
S  107.13(a)(1). 

Unauthorized  Persons.  Although  the 
FAA  special  agents  who  entered  the 
AOA  had  been  issued  identification 
badges  and  were  fully  authorized  to 
enter  the  AOA,  this  does  not  require 
reversal  of  the  law  judge's  findings  of 
violations.  A  person  need  not  be 
actually  unauthorized  in  order  to 
demonstrate  a  violation  of  the 
regulation. 

In  the  Matter  of  William  R.  Griffin 

Order  No.  91-59  (12/24/91) 

Withdrawal  of  Appeal.  Complainant 
withdrew  its  notice  of  appeal  of  the  oral 
initial  decision.  Complainant's  appeal  is 
dismissed. 

In  the  Matter  of  James  F.  Brinton 

Order  No.  91-60  (12/26/91) 

Withdrawal  of  Appeal.  Complainant 
withdrew  its  notice  of  appeal  of  the  oral 
initial  decision.  Complainant's  appeal  is 
dismissed. 

The  Administrator's  final  decisions 
and  orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in  FAA 
headquarters: 

FAA  Hearing  Docket  Federal 
Aviation  Administration.  800 
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Independence  Avenue,  SW.,  room  924A. 
Washington.  DC  20591;  (202)  267-3641. 

In  addition,  these  materials  are 
available  at  all  FAA  regional  and  center 
legal  o^ices  at  the  following  locations: 
Office  of  the  Assistant  Chief  Counsel 
for  the  Aeronautical  Center  (AAC-7), 
Mike  Monroney  Aeronautical  Center, 
6500  South  MacArthur,  Oklahoma  City, 
OK  73125;  (405)  680-3296. 

Office  of  the  Assistant  Chief  Counsel 
for  the  Aiaskan  Region  [.\AL-7), 
Alaskan  Region  Headquarters,  222  West 
7th  Avenue,  Anchorage,  AL  99513;  (907) 
271-5269. 

Office  of  the  Assistant  Chief  Counsel 
for  the  Central  Region  (ACE-7),  Central 
Region  Headquarters,  601  East  12th 
Street,  Federal  Building,  Kansas  City, 
MO  64106;  (816)  426-5448. 

Office  of  the  Assistant  Chief  Counsel 
for  the  Eastern  Region  (AEA-7),  Eastern 
Region  Headquarters,  JFK  International 
Airport,  Fitzgerald  Federal  Building, 
Jamaica,  NY  11430;  (718)  917-1035. 

Office  of  the  Assistant  Chief  Cousel 
for  the  Great  Lakes  Region  (AGL-7), 
Great  Lakes  Region  Headquarters, 
O'Hare  Lake  Office  Center,  2300  East 
Devon  Avenue,  Des  Plaines,  IL  60018; 
(312)  694-7108. 

Office  of  the  Assistant  Chief  Coimsel 
for  the  New  England  Region  (ANE-7), 
New  England  Region  Headcpiarters,  12 
New  England  Executive  Park, 
Burlington.  MA  01803;  (617)  273-7310. 

Office  of  the  Assistant  Chief  Coimsel 
for  the  Northwest  Mountain  Region 
(ANM-7),  Northwest  Mountain  Region 
Headquarters,  18000  Pacific  Highway 
South,  Seattle,  WA  98188;  (206)  227- 
2007. 

Office  of  the  Assistant  Chief  Counsel 
for  the  Southern  Region  (ASO-7), 
Southern  Region  Headquarters,  3400 
Norman  Berry  Drive,  East  Point,  GA 
30344;  (404)  763-7204. 

Office  of  the  Assistant  Chief  Counsel 
for  the  Southwest  Region  (ASW-7). 
Southwest  Region  Headquarter,  4400 
Blue  Mound  Road,  Forth  Worth,  TX 
76193;  (817)  624-5707. 

Office  of  the  Assistant  Chief  Counsel 
for  the  Technical  Center  (ACT-7), 
Federal  Aviation  Administration 
Technical  Center,  Atlantic  City 
International  Airport,  Atlantic  City,  NJ 
08405;  (609)  484-e605. 

Office  of  the  Assistant  Chief  Counsel 
for  the  Western-Pacific  Region  (AWP-7), 
Western-Pacific  Region  Headquarters, 
15000  Aviation  Boulevard,  Hawthorne, 
CA  90281;  (213)  297-1270. 

The  FAA  still  is  pursuing  means  by 
which  the  Administrator's  decisions  and 
orders,  and  the  indexes  and  digests  of 
those  decisions,  could  be  published  and 
offered  for  sale  by  subscription  through 
a  reporting  service.  The  FAA  intends  to 


provide  further  notice  regarding  such 
publication  and  sale  in  the  Federal 
Register  when  the  necessary 
arrangements  are  completed.  The  FAA 
may  discontinue  publication  of  the 
subject-matter  index  and  the  digests  at 
such  time  as  a  conunercial  reporting 
service  publishes  similar  information 
and  provides  it  to  the  public  in  a  timely 
and  accurate  manner. 

Issued  in  Washington,  DC  on  January  13, 
1992. 

Kenneth  P.  Quinn, 
Chief  Counsel. 
(FR  Doc.  92-1364  Filed  1-17-92;  8:45  am] 

BIUJNO  COOC  M10-11-II 


Federal  Highway  Administration 
[FHWA  Docket  Na  MC-92-5] 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Limited  Waiver  for 
Domino's  Pizza  Distribution  Corp. 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  petition;  request  for 
public  comment^ 

SUMMARY:  The  Domino's  Pizza 
Distribution  Corporation  has  requested, 
and  the  FHWA  proposes  to  grant  in 
part,  a  petition  for  a  waiver  from  the 
jequirements  of  49  CFR  393.25(e)  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs).  Domino's  Pizza 
Distribution  Corporation  requests  a 
waiver  to  S  393.25(e),  Lighting  devices  to 
be  steady-burning,  to  allow  for  the  use 
of  a  strobe  warning  lamp,  a  non-sleady- 
buming  lighting  device,  on  the  rear  of  its 
semi-trailers,  which  would  be  activated 
when  the  vehicle  is  being  driven  in 
reverse  and  when  the  vehicle  is  being 
unloaded.  The  FHWA  proposes  to  grant 
the  waiver  to  the  extent  that  Domino's 
Pizza  will  be  permitted  to  use  the  strobe 
lamps  on  certain  of  its  semi-trailer  fleet 
during  a  3-year  trial  period,  subject  to 
the  conditions  imposed  by  the  FHWA  in 
this  notice. 

DATES:  Written  comments  must  be 
received  on  or  before  February  20. 1992. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC-92- 
5,  room  4232,  HCC-10,  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Commenters 
may,  in  addition  to  submitting  "hard 
copies"  of  their  comments,  submit  a 
floppy  disk  in  standard  or  high  density 
formats  containing  files  compatible  with 
either  WordPerfect  or  WordStar  for  IBM 
systems  or  Microsoft  Word  or 
WordPerfect  or  WordStar  for  Apple 
Macintosh  systems.  Commenters  should 


clearly  label  submitted  disk  with  the 
software  format  used  (e.g..  WordPerfect 
5.0  (IBM)  or  Microsoft  Word  4.0  (Mac)). 
All  comments  received  will  be  available 
for  examination  at  the  above  address 
from  8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Larry  W.  Minor,  Office  of  Motor 
Carrier  Standards,  HCS-10,  (202)  366- 
2981;  or  Mr.  Paul  L  Brennan,  Office  of 
the  Chief  Counsel,  HCC-20,  (202)  366- 
0834,  Federal  Highway  Administration, 
400  Seventh  Street  SW..  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t..  Monday  through 
Friday,  except  legal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Domino's  Pizia  Distribution  Corporation 
uses  tractor-semi-trailer  combination 
vehicles  to  distribute  supplies  to  its 
stores.  Approximately  65  to  75  percent 
of  Uie  trailers  in  the  Domino's  fleet  are 
navy  blue,  and  most  deliveries  are  made 
during  night-time,  non-business  hours. 
Delivery  locations  are  within  or  in  close 
proximity  to  "highly  marqueed"  strip 
malls.  Domino's  Pizza  has  indicated  that 
the  vehicles  are  equipped  with  all 
lighting  and  reflective  devices  required 
under  the  Federal  Motor  Vehicle  Safety 
Standards  (FMVSSs)  and  the  FMCSRs. 
However,  Domino's  Pizza  has  a  problem 
with  front-to-rear  collisions;  motorists 
are  driving  into  the  rear  of  the  semi- 
trailers. Domino's  Pizza  believes  that  the 
vehicles'  conspicuity  is  adversely 
impacted  by  the  merchants'  advertising 
methods  and  further  reduced  by  weather 
conditions.  The  advertising  methods 
include  signs  and  lights  which, 
depending  on  the  position  of  the 
Domino's  vehicle  and  the  time  of  day. 
may  decrease  motorists'  ability  to 
recognize  the  presence  of  the  semi- 
trailers. To  address  this  problem. 
Domino's  Pizza  began  studying  the 
possibility  of  using  auxiliary  non- 
steady-buming  lamps  on  the  rear  of  its 
semi-trailers. 

The  proposed  lighting  system  is  a 
"non-projecting  lighting  device"  that  will 
be  mounted  on  the  vertical  centerline  of 
the  rear  of  the  trailer,  at  a  height 
approximately  40  inches  above  the 
surface  of  the  road.  The  diameter  of  the 
lens  is  4  inches,  and  the  color  of  the 
lamp  to  be  used  is  amber.  The  flash  rate 
for  die  strobe  warning  lamp  is  70  to  80 
flashes  per  minute  with  a  luminous 
intensity  of  150  candela  (measured 
through  a  clear  lens).  The  system  has 
been  designed  in  compliance  with  49 
CFR  393.25,  except  paragraph  (e): 
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S  393.27,  Wiring  specifications;  §  393.29, 
Grounds;  §  393.31,  Overload  protective 
devices,  and  i  393.33,  Wiring, 
installation. 

Section  393.25(e)  of  the  FMCSRs 
requires,  in  part,  that  all  exterior  lighting 
devices  be  steady-burning,  except  turn 
signals  and  stop  lamps  when  used  as 
turn  signals.  The  use  of  "strobe-type 
backup  warning  lights"  used  in 
"conjunction  with  the  current  backup 
lights"  is  not  in  compliance  with  the 
requirements  of  §  393.25(e).  Strobe 
lamps  are  not  included  among  the 
lighting  devices  which  are  excepted 
from  the  steady-burning  requirement 
(i.e.,  turn  signals,  warning  lamps  on 
service  vehicles  authorized  by  State  and 
local  authorities,  or  vehicular  hazard 
warning  flashers  as  required  by  S  392.22 
or  permitted  by  S  392.18).  The 
noncompliance  of  the  proposed  lighting 
devices  is  acknowledged  in  the  request 
for  waiver.  The  petition  for  a  waiver  is 
being  considered  under  section  206(f)  of 
the  Motor  Carrier  Safety  Act  of  1984 
(Pub.  L.  9ft-554,  98  Stat.  2829.  2835,  49 
U.S.C.  app.  2505(f))  which  authorizes 
waivers  of  any  regulation  issued  under 
the  authority  of  that  Act  upon  a 
determination  that  the  waiver  is  not 
contrary  to  the  public  interest  and  is 
consistent  with  the  safe  operation  of 
commercial  motor  vehicles. 

Conditions  of  the  Wjdver 

/.  Effective  Intensity  of  the  Strobe 

In  the  strobe  light  manufacturer's 
specifications  (included  with  the 
petition),  it  is  stated  that  the  intensity  is 
150  candela.  Although  the  intensity  of  a 
strobe  is  tjrpically  expressed  as 
"effective  intensity,"  the  manufacturer 
did  not  specifically  state  the  effective 
intensity.  Effective  intensity  depends  on 
factors  such  as  duration  of  the  flash, 
peak  intensity  and  flash  rate  and  can 
vary  by  a  factor  of  at  least  ten, 
depending  on  the  values  of  these 
parameters.  As  a  condition  of  the 
waiver,  the  FHWA  proposes  limiting  the 
maximum  effective  intensity  of  the 
strobe  lamp  to  no  more  than  165 
candela.  The  165  candela  limit  for  the 
strobe  lamp  allows  for  manufacturing 
tolerances  in  the  production  of  the  150 
candela  strobe  lamp.  The  FHWA 
believes  the  165  candela  hmitation  is 
necessary  to  prevent  the  strobe  lamp 
from  distracing  motorists.  This  limit  is 
less  than  the  maximum  allowable 
candle  power  for  stop  lamps  and  red 
turn  signals  (300  candela)  and  for  yellow 
rear  turn  signals  (750  candela).  A 
measurement  of  effective  intensity 
would  be  made  using  the  proposed 
strobe  lamp  under  operational 
conditions  and  the  measurement 


procedure  in  "Emergency  Vehicle 
Warning  Lights:  State  of  the  Art."  U.S. 
Department  of  Commerce,  National 
Bureau  of  Standards,  Special  PubUcation 
480-16,  September  1978.  pp.  100-105. 
Domino's  Pizza  Distribution  Corporation 
would  be  required  to  ensure  that  the 
effective  intensity  of  the  proposed 
strobe  lamp  is  measured  using  the 
method  prescribed  or  by  comparable 
measurement  procedures  or  obtain  a 
written  statement  from  the  manufacturer 
of  the  strobe  lamp  indicating  the  lamp  - 
had  been  tested  using  comparable 
measurement  procedures.  The  voltage  to 
be  used  for  the  testing  of  the  strobe 
lamp  would  be  equal  to  the  maximum 
voltage  to  be  used  when  the  strobe  lamp 
is  mounted  on  the  vehicle.  Also,  the 
strobe  lamp's  effective  intensity  would 
be  measured  using  the  proposed  amber 
lens.  The  effective  color  of  the  light 
emitted  by  the  strobe  lamp  would  be 
required  to  conform  to  the  definition  of 
yellow  (amber)  found  in  the  Society  of 
Automotive  Engineers  (SAE)  standard 
1578,  Color  Specification.  May  1988. 
Domino's  Pizza  would  provide  written 
notification  to  the  FHWA  that  the 
measurement  of  the  effective  intensity  of 
the  proposed  strobe  lamp  was  made 
under  operational  conditions.  Domino's 
Pizza  would  also  provide:  The  date(s) 
the  measurement  was  performed;  the 
location  of  the  measurement; 
certification  that  the  effective  color  of 
the  strobe  lamp  conforms  to  the 
definition  of  yellow  (amber)  in  SAE  1578; 
the  voltage  used  during  testing  and  the 
effective  intensity  determined  at  that 
voltage;  the  individual(s)  or  company 
performing  the  measurement;  and  the 
measurement  procedure  used. 

//.  Installation  of  the  Strobe 

The  strobe  lamp  would  be  required  to 
be  installed  in  such  a  way  that  it  can 
only  be  activated  when  the  transmision 
of  the  tractor  is  in  reverse  or  when  the 
vehicle  is  parked.  The  strobe  lamp 
would  be  required  to  be  mounted 
approximatley  on  the  vertical  centerlinfi 
of  the  rear  of  the  trailer,  at  a  height 
between  35  and  60  inches  above  the 
surface  of  the  road  (measured  with  the 
vehicle  unloaded).  Domino's  Pizza 
would  be  required  to  obtain  the 
approval  of  the  FHWA  for  the 
installation  of  the  lamp  in  other 
locations  on  the  rear  of  the  trailer.  The 
diameter  of  the  lens  would  be  required 
not  to  exceed  4  inches,  and  the  color  of 
the  lens  would  be  restricted  to  amber. 
The  flash  rate  for  the  strobe  would  be 
limited  to  not  exceed  80  flashes  per 
minute. 


///.  Compliance  With  Lighting  and 
Wiring  Requirements  of  the  FMCSRs 

The  installation  of  the  strobe  lights 
would  be  required  to  be  in  compliance 
with  §393.25,  except  paragraph  (e); 
§393.27,  Wiring  specifications;  §393.29, 
Grounds:  §393.31.  Overload  protective 
devices;  and  §393.33,  Wiring, 
installation. 

IV.  Duration  of  Waiver;  Accident 
History  Monitoring 

The  FHWA  proposes  to  grant  the 
waiver  for  a  3-year  period.  The  3-year 
period  would  begin  when  the  FHWA 
publishes  the  final  conditions  of  the 
waiver  in  the  Federal  Register.  Domino's 
Pizza  would  be  required  to  provide  the 
FHWA  with  an  annual  report  on  the 
results  of  the  use  of  the  strobe  lamps  so 
that  the  accident  history  of  the  vehicles 
equipped  with  the  strobe  lamp  and  those 
vehicles  which  are  not  equipped  with 
the  lamp  can  be  closely  monitored. 
Domino's  Pizza  will  be  required  to 
report  accident  information  and  data  on 
all  accidents  that  occur  to  the  vehicles 
equipped  with  the  strobe  lamp,  including 
those  which  do  not  involve  front-to-rear 
collisions  with  Domino's  vehicles.  In 
addition,  all  motor  vehicle  accidents 
that  occur  within  150  feet  of  Domino's 
vehicles  equipped  with  the  strobe  lamp, 
but  not  necessarily  involving  the 
Domino's  vehicles,  would  l>e  reported. 
All  front-to-rear  collisions  with 
Domino's  vehicles  which  are  not 
equipped  with  the  strobe  lamp  would 
also  be  reported.  Three  copies  of  the 
information  listed  below  shall  be 
forwarded  to  th^  Office  of  Motor 
Carriers  on  a  monthly  basis: 

1.  The  position  of  the  vehicles  engaged 
in  the  accident  (description  and  diagram 
of  the  accident  scene). 

2.  Color  photographs  of  the 
surrounding  environment. 

3.  Environmental  conditions  (i.e.. 
background  environment,  time  of  day, 
light  conditions,  weather,  roadway 
type); 

4.  Interview  inforrtiation  with  the 
driver/ occupants  of  the  striking  vehicle 
(specifically  what  the  driver/occupants 
saw). 

5.  Copy  of  police  report  for  the 
accident.  In  the  case  of  an  accident 
within  150  feet  but  not  necessarily 
involving  the  Domino's  vehicle,  the 
police  report  is  not  required. 

6.  Copy  of  motor  carrier  accident 
report  (MCS-50-T).  if  required  by 
§394.9. 

7.  Cost  of  damage  to  each  of  the 
involved  vehicles.  In  the  case  of  an 
accident  within  150  feet  but  not 
necessarily  involving  the  Domino's 
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vehicle,  the  cost  of  damage  is  not 
required. 
8.  Description  of  injuries/fatalities. 

V.  Maintenance  History      \ 

As  part  of  the  periodic  review  of  this 
waiver.  Domino's  Pizza  Distribution 
Corporation  would  be  required  to 
develop  a  test  and  maintenance  program 
to  ensure  that  the  operation  of  the 
strobes  is  consistent  with  the  conditions 
of  the  waiver,  and  to  keep  a 
maintenance  history  of  the  strobe  lamps. 
A  copy  of  the  maintenance  history 
would  be  forwarded  to  the  Office  of 
Motor  Carrier  Standards  on  a  quarterly 
basis,  each  year,  for  the  duration  of  the 
waiver.  In  addition,  the  maintenance 
history  for  the  strobe  lamps  would  be 
maintained  at  the  location  at  which  the 
vehicles  are  garaged  or  maintained,  or 
the  principal  place  of  business. 

VI.  State  and  Local  LawB     \ 

The  use  of  the  strobe  lamps  must  be  in 
compUance  with  State  and  local  safety 
regulations  or  must  be  approved  by  the 
State  or  local  authorities  in  the 
jurisdictions  in  which  the  strobe  lamp 
will  be  used.  A  list  of  States  in  which 
the  vehicles  will  be  operated  and  copies 
of  State  approvals  would  be  required  to 
be  provided  to  the  FHWA.  The  FHWA 
strongly  encourages  State  and  local 
authorities  with  safety  regulations 
which  would  prohibit  the  use  of  the 
proposed  lamps  to  accept  the  terms  of 
the  waiver.  It  is  not  the  intention  of  the 
FHWA  to  preempt  State  or  local 
requirements  which  would  preclude  the 
use  of  the  strobe  lamps.  For  jurisdictions 
in  which  the  safety  regulations  preclude 
the  use  of  the  strobe  lamps,  a  copy  of 
the  approval  granted  by  the  States  or 
local  authorities  shall  be  provided  to  the 
FHWA  by  Domino's  Pizza,  if  such 
approval  or  acceptance  of  the  terms  of 
this  waiver  is  not  provided  by  the 
jurisdictions  in  response  to  this  notice. 

VII.  Number  of  Vehicles  To  Be 
Etjuipped  With  Strobe  Lights 

The  number  of  semi-trailers  that  may 
be  equipped  with  the  strobe  lamps  shall 
not  exceed  50  percent  of  the  number  of 
semi-trailers  per  Domino's  Pizza 
Distribution  Corporation  terminal.  The 
total  number  of  semi-trailers  per 
terminal,  along  with  the  total  number  of 
vehicles  equipped  with  the  strobe  lights, 
would  be  provided  to  the  FHWA. 

VIII.  Termination  of  Waiver 

Domino's  Pizza  would  be  required  to 
discontinue  the  use  of  the  strobe  lamps 
(1)  upon  the  completion  of  the  3-year 
trial  period  or  (2)  when  instructed  to  do 
•o  by  the  FHWA  at  either  the 
completion  of  an  annual  review  or  at 


any  time  it  is  determined  by  the  FHWA 
that  the  continued  use  of  the  strobe 
lamps  decreases  the  safety  of  operation 
of  the  vehicles  on  which  the  lamps  are 
used. 

Request  for  Public  Comments 

The  FHWA  requests  public  comment 
on  this  waiver.  The  FHWA  is 
particularly  interested  in  obtaining 
technical  information  which  would 
indicate  the  need  for  additional  terms  of 
this  waiver.  Conunents  are  also  sought 
from  State  and  local  enforcement 
officials  relating  to  their  experiences 
investigating  accidents  involving 
Domino's  Pizza  tractor-semi-trailer 
combination  vehicles.  Comments  should 
include  details  on  the  type  of  accident 
and  a  general  description  of  the  accident 
scene. 

The  FHWA  would  also  be  interested 
in  comments  on  the  projected  impacts 
on  safety  if  the  waiver  expanded  to 
other  regulatees. 

Authority:  49  U.S.C.  3102;  49  U.S.C  App. 
2505:  49  CFR  1.48. 

Issued  on:  January  10, 1992. 
T.D.  Laraon, 
Administrator. 
[PR  Doc.  92-1365  Filed  1-17-92;  6.45  am] 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  90-13;  Notice  41 

Takata-Gerico  Corp.;  Denial  of  a 
Petition  for  Reconsideration  of  the 
Denial  of  Petition  for  Inconsequential 
Noncompliance 

This  notice  denies  a  petition  by 
Takata-Gerico  Corporation,  of  Denver, 
Colorado,  for  reconsideration  of  the 
denial  of  its  petition  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C.  1381 
et  seq.)  for  noncompliance  with  49  CFR 
571.213,  Federal  Motor  Vehicle  Safety 
Standard  No.  213,  Child  Restraint 
Systems.  The  basis  of  the  original 
petition  was  that  the  noncompUance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

The  original  was  denied  on  July  30, 
1991  (56  FR  36075).  Notice  of  the  petition 
for  reconsideration  was  published  on 
September  16, 1991  (56  FR  46819). 

Paragraph  S5.4.3.5(a)  of  Standard  No. 
213  states  that  any  buckle  in  a  child 
restraint  system  belt  assembly  designed 
to  restrain  a  child  using  the  system 
shall:  When  tested  in  accordance  with 
S6.2.1  prior  to  the  dynamic  test  of  S6.1. 
not  release  when  a  force  of  less  than 


nine  pounds  is  applied  and  shall  release 
when  a  force  of  less  than  nine  pounds  is 
applied  and  shall  release  when  a  force 
of  not  more  than  fourteen  pounds  is 
applied. 

"Takata-Gerico  Corporation  petitioned 
the  agency  on  June  14, 1990,  for  a 
determination  of  inconsequential 
noncompliance  with  the  above 
mentioned  requirement  of  Standard  No. 
213.  Takata-Gerico  reported  that  it 
estimated  that  approximately  26,257 
buckles  that  could  release  with  less  than 
nine  pounds  of  pressure  were 
incorporated  in  Guardian  car  seats 
between  January-31, 1990  and  May  3, 
1990.  Takata-Gerico  supported  its 
petition  for  inconsequential 
noncompliance  on  the  basis  of  the 
results  of  the  Yellowstone 
Environmental  Science  study  entitled. 
Cognitive  Skill  Based  Child-Resistant 
Safety  Belt  Buckle  [March  1990].  Takata- 
Gerico  claimed  that: 

1.  Excessive  force  requirements,  such 
as  those  required  under  StICndard  213, 
can  "impede"  rescue  in  an  emergency 
situation.  Id.  at  79. 

2.  The  upper  limit  of  thumb 
opposability  strength  of  two  to  four  year 
olds  is  forty  pounds.  Id.  at  45.  (Takata- 
Gerico  stated  that  studies  show  that 
children  under  three  years  of  age  are 
likely  to  use  the  Guardian  car  seat  and 
chil(fren  in  this  age  group  are  physically 
incapable  of  releasing  a  belt  bucJde  at 
seven  pounds.) 

3.  A  study  of  1500  children,  whose  car 
seat  habits  were  studied,  revealed  that 
children  escape  from  car  seats  through 
means  other  than  releasing  the  belt 
buckle.  Id.  at  16. 

4.  A  car  seat  design  in  which  the  child 
is  denied  access  to  the  car  seat  buckle  is 
more  important  in  ensuring  that  the 
child  remains  restrained  while  in  the  car 
seat  than  the  pounds  of  pressure  needed 
to  release  the  belt  buckle.  Id.  at  46. 

5.  Push-button  buckle  release 
mechanisms  with  force  requirements 
less  than  nine  pounds  were  acceptable 
to  parents.  Id.  at  32. 

6.  An  excessive  force  requirement  is 
above  the  strength  abilities  of  older 
people,  e.g.,  grandparents,  thus 
discouraging  or  making  impossible  the 
use  of  cl^d  car  seats  by  older  persons. 
Id.  at  37, 45  (statinjg  that  the  lower  limit 
of  thumb  opposabiUty  strength  of  61  to 
94  years  olds  is  thirteen  pounds). 

On  July  30. 1991,  the  agency  denied 
Takata-Gerico's  petition. 
The  bases  for  tlie  denial  were: 
1.  The  Yellowstone  Study's  conclusion 
regarding  an  ideal  buckle  release 
pressure  of  5  lbs.  must  be  viewed  in 
conjuiiction  with  other  "ideal"  child 
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safety  seat  attributes  and  not  in 
isolation. 

2.  The  seats  in  question  can  be  used 
by  children  weighing  np  to  40  lbs.,  and 
not  just  children  three  years  of  age  or 
younger,  as  the  petitioner  claimed.  (The 
average  child  weighing  40  lbs.  is  older 
than  three  years,  and  diUdren  of  this 
age  are  capable  of  releasing  a  buckle 
that  requires  only  8  lbs.  of  pressure). 

3.  The  9  lbs.  force  requirement  is  not 
excessive  and  will  not  impede  rescue  of 
a  restrained  child  in  an  emergency. 

4.  Maintenance  and  enforcement  of 
the  9  lbs.  minimum  reduces  the 
likelihood  that  a  child  will  be  able  to 
release  the  buckles. 

In  a  petition  dated  August  30, 1991, 
Takata-Gerico  asked  the  agency  to 
reconsider  its  denial.  The  company 
bases  its  new  petition  on  the  following 
claims: 

1.  Hie  denial  incorrectly  states  that 
Takata-Gerico  claimed  the  ideal 
minimum  release  tension  should  be  5 
lbs. 

2.  The  agency  improperiy  rejected  the 
findings  of  the  Yellowstone  study. 

3.  There  is  no  evidence  that  the  9  lbs. 
standard  will  reduce  inadvertent 
deployment,  and  children  escape  from 
child  safety  seats  by  means  other  than 
releasing  the  belt  buckle. 

4.  The  agency  failed  to  show  how  the 
level  of  noncompliance  poses  an 
unreasonable  risk  to  safety. 

5.  No  instances  of  injury  have  been 
brough  to  the  petitioner's  attention  in 
the  19  months  the  seats  have  been  in  the 
neld. 

0.  The  seats  in  question  are  used  99.9 
percent  of  the  time  by  children  3  years 
of  age  and  younger  who  are  incapable  of 
releasing  an  8  lbs.  buckle. 

No  comments  were  received  in 
response  to  the  notice  of  September  16, 
1991. 

The  agency  has  carefully  reviewed  the 
six  new  arguments  made  by  the 
petitioner  in  its  appeal,  and  responds  as 
follows. 

1.  NHTSA  did  not  state  in  the  denial 
notice  that  the  petitioner  claimed  the 
ideal  minimum  release  tension  should 
be  5  pounds.  What  NHTSA  said  was 
that  the  Yellowstone  Study  had  reached 
this  conclusion. 

2.  NlfTSA  is  unable  to  understand  the 
petitioner's  argument  that  it  improperly 
rejected  the  results  of  the  Yellowstone 
Study  as  the  petitioner  did  not  offer  any 
evidence  in  support  of  its  argument.  The 
agency  continues  to  support  its  analysis 
in  the  denial  notice. 

3.  To  refute  petitioner's  claim  that 
NHTSA  has  no  evidence  that  a  value  of 
9  lbs.  will  reduce  inadvertent 
deployment,  the  agency  calls  petitioner's 
attention  to  the  "Child  Restraint 


Systems"  study  conducted  in  1976  by 
Peter  W.  Ambeig  for  the  National 
Swedish  Road  and  Traffic  Research 
Institute.  This  study  presented  evidence 
that  4-year  old  children  would  not  be 
able  to  release  a  buckle  with  a  minimum 
of  9  Ibt  of  pressure  on  the  buckle 
release. 

As  for  petitioner's  contention  that 
children  escape  from  child  safety  seats 
by  means  other  than  releasing  the  belt 
buckle,  this  in  a  non  aequitur  as  to  the 
appropriations  of  a  9  lbs.  value.  If  a 
child  is  mined  to  escape  a  child  safety 
seat,  lowering  the  value  will  only  make 
it  easier  to  accomplish.  The  safety 
standards  attempt  to  reduce  safety 
problems;  no  standard  can  entirely 
eliminate  them. 

4.  The  burden  is  upon  the  petitioner, 
not  NHTSA,  to  demonstrate  that  the 
level  of  noncompliance  does  not  pose  an 
unreasonable  risk  to  safety.  The  9  lbs. 
requirement  exists  because  NHTSA, 
after  a  public  rulemaking  procedure, 
determined  that  it  represents  the 
minimum  level  of  performance  required 
for  the  safety  of  children. 

5.  The  fact  that  the  petitioner  is 
unaware  of  injuries  resulting  from  the 
noncompliance  does  not  mean  that  they 
have  not  occurred  and  remain 
unreported,  or  that  they  will  not  occur  in 
the  future.  These  seats  may  be  in  use  for 
an  additional  5  to  10  years. 

6.  While  i>etitoner's  survey  of  196 
purchasers  is  the  basis  for  its  argument 
that  the  seats  are  used  by  children  3 
years  of  age  or  younger,  who  are 
incapable  of  applying  a  pressure  of  8 
lbs.  to  the  buckle  release,  the  survey  did 
not  ask  the  purchaser  the  length  of  time 
the  purchaser  intended  to  use  the  seat 
NHTSA  believes  it  likely  that  the 
children  for  whom  the  seats  were 
purchased  are  likely  to  use  them  until 
they  outgrew  the  need  for  them,  around 
the  age  of  4.  At  that  age,  a  child  can 
apply  a  release  pressure  of  8  lbs. 

in  addition,  Takata-Gerico  submitted 
further  arguments  in  support  of  its 
position  by  letter  dated  October  11, 
1991.  While  they  were  not  submitted  in  a 
timely  fashion,  and  hence,  subject  to 
reveiw  by  the  public  NHTSA  has  not 
found  them  any  more  persuasive  than 
petitioner's  earlier  arguments.  These 
arguments  and  NHTSA's  responses  are: 

1.  Petitioner  contacted  19  of  102 
Guardian  car  seat  purchasers  who  had 
gotten  in  touch  with  its  customer  service 
department.  Of  these.  17  stated  that  the 
car  seat  was  being  used  by  a  child  3 
yean  old  or  younger. 

NHTSA  notes  that  the  remaining  two 
users  were  children  3V^  and  4  years  old. 
Further,  the  17  purchasers  with  younger 
children  did  not  state  that  their  children 
would  cease  using  the  seat  by  the  time 


they  were  3^  years  old.  It  is  the  safety 
of  die  older  child  that  is  at  issue,  and 
petitioner  has  presented  no  evidence 
that  older  children  will  not  use  the  seat 

2.  Available  data  indicate  that  the 
average  weight  at  which  a  child  is  no 
longer  comfortable  using  the  Guardian  Is 
26.18  lbs.,  which  correlates  with  a  child 
who  is  2  to  ZVi  years  old.  A  child  this 
age  is  incapable  of  releasing  a  buckle 
that  requires  seven  pounds  of  pressure. 

NHTSA  notes  that  the  petitioner 
derived  its  age  figure  from  an 
anthropomorphic  study  of  U.S  infants 
and  children,  rather  than  bom  the  actual 
ages  of  the  children  whose  parents 
reported  that  they  no  longer  were 
comfortable  in  the  Guardian  seat  This 
argument  is  not  sufficient  to  show  that 
clyJdren  who  are  capable  of  releasing  a 
buckle  with  8  lbs.  pressure  do  not  us« 
the  Guardian  seat,  especially  since  the 
manufacturer  itself  declares  that  the 
seat  is  designed  for  older  diildren. 

3.  There  are  only  10  inches  between 
the  foam  padded  wings  in  a  Guardian 
seat  An  average  3-year  old  child  has  a 
shoulder  breadth  between  9.7  inches 
and  11.4  inches.  Clothing  will  increase  to 
breadth,  making  it  more  difficult  for  the 
child  to  fit  in  the  seat 

Although  the  average  4-year  old  diiki 
mif^t  have  difficulty  fitting  into  the 
^  Guardian  seat  that  does  not  mean  that 
all4-yeat  olds  will  have  this  difficulty. 
Petitioner's  study  showed  that  the 
mininnim  shoulder  breadth  for  a  4-year 
old  was  8.1  inches.  Thus,  children  at  the 
lower  end  of  the  breadth  range  would  be 
able  to  fit  into  the  seat  In  addition, 
there  are  times  such  as  during  warm 
weather,  when  a  child  is  dressed  with 
very  Uttle  clothing.  This  argument  of 
petitioner  is  not  sufficient  to  convince 
NHTSA  that  there  is  no  potential 
problem  of  the  safety  of  the  older  child. 

4.  The  buckle  of  the  Guardian  is 
placed  at  the  center  base  of  the  car  seat 
and  is  not  in  plain  view  of  the  child. 
Petitioner  conducted  a  study  with  six 
children  ranging  from  2  to  4  years  of  age. 
As  part  of  a  study,  the  children  were 
encouraged  to  escape  from  the  seat 
Tliose  who  escaped  did  so  by  means 
other  than  releasing  the  buckle.  Thus, 
petitioner  argues  that  it  is  unlikely  that 
children  will  attempt  to  escape  the  seat 
by  releasing  the  buckle. 

It  may  be  unlikely,  but  it  is  not 
impossible.  The  design  of  the  seat  is 
such  that  a  child  can  reach  under  the 
shield  and  release  the  buckle. 
Petitioner's  test  was  not  necessarily 
indicative  of  the  performance  of  all 
children  in  real  life  situations.  Children 
are  often  in  safety  seats  for  relatively 
long  periods  of  time,  and  under  those 
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conditions  may  not  look  for  the  quickest 
way  to  escape. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  petitioner  has  failed 
to  meet  its  burden  of  persuasion  that  the 
denial  of  its  petition  for  inconsequential 
noncompliance  should  be  reversed  and 
its  petition  is  denied.  Therefore,  NHTSA 
expects  the  petitioner  to  proceed 
expeditiously  to  conduct  a  notification 
and  remedy  campaign  in  accordance 
with  statutory  requirements. 

Authority:  15  U.S.C  1417:  delegation  of 
authority  at  49  CFR  l.Sa 

bsued  on:  January  14, 1992. 
Jeny  Ralph  Ciiny. 
Administrator. 

[FR  Doc.  92-1343  Filed  1-17-92: 8:45  am] 
MUMQ  COM  4S10-4MI 


[Docktt  Na  91-44.  NotiM  2] 

ThomM  BuHt  Bums,  Inc.  Grant  of 
Petition  tor  Determination  of 
inconsequential  Noncompliance 

This  notice  grants  the  petition  by 
Thomas  Built  Buses,  Inc.  (Thomas  Built) 
of  High  Point  North  Carolina,  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U:S.C.  1381  et  seq.)  for  an  apparent 
noncompliance  with  49  CFR  571.208, 
Federal  Motor  Vehicle  Safety  Standard 
No.  208,  Occupant  Crash  Protection.  The 
basis  of  the  petition  was  that  the 
ifoncompUance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  a  petition  was 
published  on  September  19, 1991  and  an 
opportunity  afforded  for  comment  (56  FR 
47519). 

Paragraph  S7.2  of  Standard  No.  208 
specifies  that  a  seat  belt  assembly 
installed  in  any  vehicle,  except  an 
automatic  belt  assembly,  shall  have  a 
latch  mechanism  that  releases  at  a 
single  point  by  push  button  action. 
'  Thomas  Built  produced  29  type  A 
school  buses  (under  10.000  pounds 
GVWR)  between  September  1990  and 
October  1990  which  do  not  comply  with 
the  above  mentioned  requirements.  The 
seat  belts  do  not  have  a  push  button 
release.  Instead  they  have  a  lift  lever 
release.  Thomas  Built  supported  its 
petition  for  inconsequential 
noncompliance  with  the  following: 

The  seat  belts  installed  in  these  units, 
although  not  of  the  push  button  release 
type,  meet  all  other  applicable 
requirements  of  Standard  Nos.  208  and 
209. 

On  the  units  involved,  the  seat  belts 
have  the  same  type  of  release 
throughout  the  bus.  There  was  no  mixing 
of  push  button  and  lift  lever  belts. 


This  type  of  release  (lift  lever)  has 
been  used  on  seat  belts  in  school  buses 
for  years  and  the  lack  of  the  push  button 
release  on  a  few  buses  built  one  month 
after  the  required  date  will  have  no 
detectable  impact  on  belt  usage  or 
passenger  familiarity  with  the  new     • 
release. 

No  comments  were  received  on  the 
petition. 

In  the  pe^nent  rulemaking  notices 
leading  to/amendment  of  Standard  No. 
208,  NHTSA  made  it  clear  that  data 
were  insufficient  to  show  that  push 
button  nelease  buckles  had  any  marked 
safety  advantage  over  the  lever,  or  flap- 
type,  release  buckles.  The  agency  made 
its  decision  primarily  to  standardize  the 
method  of  buckle  operation.  Thus,  it 
cannot  be  said  that  Thomas,  which  used 
a  previously  complying  release  buckle 
for  a  period  of  only  20  days  after  the 
effective  date  of  the  requirement  for 
push  button  releases,  and  for  a 
production  volume  of  only  29  vehicles, 
has  failed  to  comply  in  a  manner  that 
has  a  consequential  effect  on  motor 
vehicle  safety. 

Accordingly,  in  consideration  of  the 
foregoing,  it  is  hereby  foimd  that  the 
petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  granted. 

Authority:  15  U.S.C  1417:  delegaUon  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued:  January  14, 1992. 
BairyFelrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  92-1423  FQed  1-17-92: 8:45  am] 
Btuma  cooc  Mio-st-M 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  January  14, 1992. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 


Departmental  Offices 

OMB  Number  1505-0080. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Post-Contract  Award  Information. 

Description:  Information  requested  of 
contractors  is  specific  to  each  contract 
and  is  required  for  Treasury  to 
evaluate  properly  the  progress  made 
and/or  management  controls  used  by 
contractors  providing  supplies  or         , 
services  to  the  Govenunent  and  to 
determine  contractors'  compliance 
with  the  contracts,  in  order  to  protect 
the  Government's  interest. 

Respondents:  Businesses  or  other  for- 
profit  Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents:  , 
5,585. 

Estimated  Burden  Hours  Per  Response: 
15  hours,  32  minutes. 

Frequency  of  Response:  On  occasion  (as 
specified  in  contract). 

Estimated  Total  Reporting  Burden: 
66,421  hours. 

OMB  Number  1505-0081. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Solicitation  of  Proposal 
Information  for  Award  of  Public 
Contracts. 

Description:  Information  requested  of 
offerors  is  specific  to  each 
procurement  soUcitation,  and  is 
required  for  Treasury  to  evaluate 
properly  the  capabilities  and 
experience  of  potential  contractors 
who  desire  to  provide  the  supplies  or 
services  to  be  acquired.  Evaluation 
will  be  used  to  determine  which 
proposals  are  most  advantageous  to 
the  Government  price  and  other 
factors  considered. 

Respondents:  Businesses  or  other  for- 
profit  Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
29,183. 

Estimated  Burden  Hours  Per  Response: 
34  hours,  27  minutes. 

Frequency  of  Response:  Other  (one-time 
response). 

Estimated  Total  Reporting  Burden: 
1.005,241  hours. 

OMB  Number  1505-0107. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Regulation  on  Agency  Protests. 

Description:  Information  is  requested  of 
contractors  so  that  the  Government 
will  be  able  to  evaluate  protests 
effectively  and  provide  prompt 
resolution  of  issues  in  dispute  when 
contractors  file  agency-level  protests. 


Lois  K.  HoUac 

Departmental 
[FR  Doc.  92-i; 

B!LLlNaC00C« 
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Respondents:  Businesses  or  other  for- 
profit,  Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents:  17. 

Estimated  Burden  Hours  Per  Response: 
2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  34 
hours. 

Clearance  Officer  Lois  K.  Holland,  (202) 
566-6579,  Departmental  Offices,  room 
3171,  Treasury  Annex,  1500 
Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

OMB  Reviewer  Milo  Suifderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget  room  3001,  New  &cecutive 
OiRce  Building,  Washington,  DC 
20503. 

Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  92-1375  Filed  1-17-92;  8:45  am] 

BiLUNO  COOC  aiO-2S-M 


Public  Infomurtion  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  January  14, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-^11.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listedS' 
and  to  the  Treasury  Department 
Clearance  OfHcer,  Department  of  the 
Treasury,  room  3171,  Treasury  Aimex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0002. 

Form  Number  IRS  Form  CT-2, 

Type  of  Review:  Extension. 

Title:  Employee  Representative's 
Quarterly  Railroad  Tax  Return. 

Description:  Employee  representatives 
file  Form  CT-2  quarterly  to  report 
compensation  on  which  railroad 
retirement  and  railroad 
unemployment  repayment  taxes  are 
dues.  IRS  uses  this  information  to 
ensure  that  employee  representatives 
have  paid  the  correct  tax.  Form  CT-2 
also  transmits  the  tax  payment. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  112. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 28  minutes. 
Learning  about  the  law  or  the  form — 


13  minutes. 
Preparing  the  form — 34  minutes. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS— 17  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden:  168 
hours. 

OMB  Number  1545-0732. 

Regulation  ID  Number  LR-23&-81  Final 
(T.D.  8251). 

Type  of  Review:  Extension. 

Title:  Credit  for  Increasing  Research 
Activity. 

Description:  tbia  information  is 
necessary  to  comply  with 
requirements  of  Code  section  41 
(section  44F  before  change  by  TRA 
(Tax  Reform  Act)  1964  and  section  30 
before  change  by  TRA  1986)  which 
describes  the  situations  in  which  a 
taxpayer  is  entitled  to  an  income  tax 
credit  for  increases  in  research 
activity. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents:  250. 

Estimated  Burden  Hours  Per 
Respondent  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  63 
hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Lntemal  Revenue  Service,  ' 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc  92-1376  Filed  1-17-92;  8:45  am] 
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Public  Infomurtion  Collection 
Requirement*  SutNnitted  to  OMB  for 
Review 

Date:  January  14. 1902. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW^ 
Washington.  DC  20220. 


Bureau  of  AlcoiioL  Tobacco  and 
Firearms 

OMB  Number  1512-0198. 

Form  Number  ATF  REC  5110/03  and 
ATP  F  5110.28. 

Type  of  Review:  Extension. 

Title:  Distilled  Spirits  Plant  (DSP) 
Processing  Records  and  Reports. 

Description:  The  information  collected 
is  necessary  to  account  for  and  verify 
the  processing  of  distilled  spirits  in 
bond.  It  is  used  to  audit  plant 
operations,  monitor  industry  activities 
for  the  efficient  allocation  of 
personnel  resources  and  the 
compilation  of  statistics. 

Respondents:  Businesses  or  other  for- 
profit.  ' 

Estimated  Number  Of  Respondents/ 
Recordkeepers:  121. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  2  hours. 

Frequency  of  response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,500  hours. 

OMB  Number  1512-0207. 

Form  Number  ATF  REC  5110/04  and 
ATF  F  5110.43. 

Type  of  Review:  Extension. 

Title:  Distilled  Spirits  iMant  (DSP) 
Denaturation  Records  and  Reports. 

Description:  The  information  collected 
is  necessary  to  account  for  and  verify 
the  denaturation  of  distilled  spirits.  It 
is  used  to  audit  plant  operations, 
monitor  the  industry  activities  for  the 
efficient  allocation  of  personnel 
resources,  and  compile  statistics  for 
government  economic  planning. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  99. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  1  hour. 

Fivquency  of  response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,188  hours. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200, 650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20228. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washuigton,  DC 
20503. 

Loia  K.  Holland, 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  82-1377  Filed  1-17-02: 8:46  am) 
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Office  of  Thrift  Supervision 

Investor*  Federal  Savings  Bank; 
Appointment  of  Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(B)  and  (H)  of  the  Home  Owners' 
Loan  Act.  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Investors  Federal 
Savings  Bank.  Richmond.  Virginia,  on 
December  12, 1991. 

Dated:  January  14,  .1992. 

By  the  Office  of  Thrift  Supervision. 
NadineY.  Washington. 
Corporate  Secretary.  \ 

(FR  Doc.  92-1402  Filed  1-17-62;  8:45  am] 

MLUNQ  CODE  (TSO-OI-M        ^^^ 

Investors  Savings  Bank,  F.S.B.;  Notice 
of  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Ovmers'  Loan 
Act  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Investors  Savings  Bank.  F.S.B.. 
Richmond.  Virginia.  OTS  No.  7385.  on 
December  12. 1991.  | 

Dated:  January  14. 1992. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  92-1403  Filed  1-^7-92:  8:45  am] 

BIUJNO  COOE  (TSO-OI-II 

[No.  92-91  I 

f^roposed  Elimination  of  ttte  Monthly 
Thrift  Hnandal  Report  Data  Collection 

agency:  Office  of  Thrift  Supervision. 

Treasury. 

action:  Notice:  request  for  comment. 

summary:  The  Office  of  Thrift 
Supervision  ("OTS")  requests  public 
comment  from  all  interested  parties  on  a 
proposal  to  eliminate  the  monthly  Thrift 
Financial  Report  ("TFR")  data 
collection.  The  final  monthly  data 
collection  would  be  for  December  1992. 
dates:  Comments  must  be  received  on 
or  before  February  20, 1992. 
ADDRESSES:  Conunents  should  be 
directed  to:  Director.  Information 
Services  Division.  Office  of 
Communication.  1700  G  Street  NW., 
Washington.  DC  20552.  Comments  will 
be  available  for  public  inspection  at  1776 
G  Street  NW..  Street  Level. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  T.  Zabrenski,  Program  Manager 
for  Financial  Reporting.  (202)  906-6780: 


Office  of  Thrift  Supervision.  1700  G 
Street  NW..  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  The  OTS 

has  continued  the  monthly  TFR  data 
collection  of  the  predecessor  agency,  the 
Federal  Home  Loan  Bank  Board 
("FHLBB").  That  data  collection  by  the 
FHLBB  was  designed  to  support  the  full 
range  of  programs  conducted  by  the 
Federal  Home  Loan  Bank  System, 
including  the  housing  finance  programs 
of  the  Federal  Home  Loan  Banks.  In 
addition,  other  government  agencies 
have  supplemented  their  statistical 
publications  with  data  from  the  monthly 
TFR. 

With  the  enactment  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  ("FIRREA"). 
the  mission  of  the  OTS  was  limited  to 
the  supervision  of  savings  associations. 
The  quarterly  TFR  data  collection,  in 
conjunction  with  examinations  and 
other  supervisory  reports  required  on  a 
case  by  case  basis,  provides  the  OTS 
with  sufficient  financial  data  to  assess 
the  condition  of  those  savings 
associations.  Those  quarterly  reports 
are  more  extensive  than  the  comparable 
data  collection  of  the  quarterly 
commercial  bank  call  report. 

Furthermore,  the  monthly  TFR  data 
collection  represents  a  significant  cost 
to  both  the  OTS  and  the  thrift  industry. 
Those  organizations  that  compile 
statistics  on  housing  finance,  monetary 
and  credit  conditions,  and 
macroeconomic  trends  would  assume 
the  full  cost  of  those  data  collections  as 
a  consequence  of  this  proposal  to 
eliminate  the  monthly  TFR.  Since  most 
of  those  data  collections  would  be 
conducted  through  surveys  based  on 
sampling  procedures,  many  thrift 
institutions  would  be  relieved  of  the 
reporting  burden  associated  with  those 
surveys. 

Therefore,  the  OTS  proposes  to  ^^ 
eliminate  the  collection  of  monthly  TFR 
data.  The  final  collection  of  the  monthly 
data  would  be  for  December  1992. 

The  OTS  estimates  that  the 
elimination  of  the  montly  TFR  data 
collection  would  reduce  annual 
expenses  to  the  OTS  by  more  than 
$500,000.  This  reduction  includes 
expenses  associated  with  report 
validation,  systems  maintenance,  and 
printing  and  mailing. 

Similarly,  the  OTS  estimates  the 
annual  savings  to  saving  associations 
to  be  in  excess  of  $4,000,000.  reflecting 
reductions  in  report  preparation  and 
validation  expenses. 

Monthly  TFR  information  has  been 
utilized  for  a  variety  of  purposes  other 
than  monitoring  the  safety  and 
soundness  of  savings  associations.  The 


OTS  has  identified  four  such 
governmental  usages  that  may  be 
affected  by  this  proposal. 

The  OTS  publishes  the  monthly    ' 
median  cost  of  funds  for  all  SAIF- 
insured  savings  associations  for  use  as 
an  index  for  certain  adjustable  rate 
mortgage  loans. 

The  Department  of  Housing  and 
Urban  Development  utilizes  selected 
mortgage  data  items  in  its  monthly  data 
collection  and  publication  of  "Gross 
Mortgage  Flow"  information. 

The  Board  of  Governors  of  the  Federal 
Reserve  System  utilizes  selected 
balance  sheet  information,  deposit 
balances,  and  interest  rate  data,  as  well 
as  the  mortgage  data.  These  items  are 
used  to  monitor,  calculate,  and  estimate 
the  money  stock,  money  demand,  and 
monetary  and  credit  aggregates. 

The  Office  of  Management  and  Budget 
has  designated  the  OTS  monthly  press 
release,  "Monthly  Thrift  Data",  as  a 
principal  Federal  economic  indicator 
(i.e.,  major  statistical  series  that 
describes  the  current  condition  of  the    ^ 
economy).  The  release  contains  a 
majority  of  the  180  monthly  TFR  data 
items  collected. 

The  OTS  invites  comments  on  all 
aspects  of  the  proposed  elimination  of 
the  collection  of  monthly  TFR  data. 
Comments  from  the  data  users  noted 
above  as  well  as  other  users  should 
focus  on  the  impact  of  the  proposal  on 
their  programs.  Specific  comments  should 
address  such  issues  as  the  statutory 
requirement  for  OTS  data  collection,  the 
availability  of  such  information  fi-om 
other  sources,  the  suitability  of  less 
frequent  data  availability,  the 
alternative  ways  to  collect  the  data  that 
,  would  be  borne  by  the  end  users  rather 
than  the  OTS  and  the  proposed 
implementation  date.  Comments  from 
savings  associations  should  specifically 
address  the  potential  savings  resulting 
from  the  proposed  reduction  in  the 
reporting  burden. 

Dated:  January  15. 1992. 

By  the  Office  of  Thrift  Supervision. 
Tunothy  Ryan. 
Director. 

(FR  Doc.  92-1401  Filed  1-17-92;  8:45  am] 
BiuJNO  CODE  trae-oi-ii 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Summary  of  Precedent  Opinions  of  the 
General  Counsel 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice. 
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summary:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  sununary  of 
legal  interpretations  issued  by  the 
Department's  General  Counsel  involving 
veterans's  benefits  under  laws 
administered  by  VA.  These 
interpretations  are  considered 
precedential  by  VA  and  will  be  followed 
by  VA  officials  and  employees  in  future 
claim  matters.  It  is  being  published  to 
provide  in  public  and.  in  particular, 
veterans'  beneHt  claimants  and  their 
representatives,  with  notice  of  VA's 
interpretation  regarding  the  legal  matter 
at  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jay  D.  Farris,  Chief.  Law  Library. 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  NW.,  Washington.  DC 
20420.  (202)  523-3826. 
SUPPLEMENTARY  INFORMATION:  VA 
regulations  at  38  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  published  summaries  of  such 
opinions  in  order  to  provide  the  public 
with noticeof  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identiHers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

O.G.C  Precedent  Opinion  68-Sl 

Questions  Presented 

a.  Where  service  connection  for  a 
veteran's  disability  is  protected  under  38 
U.S.C.  1159  (formerly  38  U.S.C.  359)  and 
the  disability  is  based  on  an  erroneous 
diagnosis,  should  the  veteran's  rating  be 
increased  retroactively  based  on  clear 
and  unmistakable  error  if  the  original 
rating  was  below  the  minimum  rating 
provided  for  the  disability  under  the  VA 
Rating  Schedule? 

b.  If  a  veteran's  rating  is  increased 
retroactively  based  on  a  flnding  a  of 
clear  and  tmmistakable  error,  does  that 
rating  become  protected  under  the 
provisions  of  38  U.S.C.  110  and  38  CFR 
3.951,  if  more  than  20  years  have  passed 


since  the  retroactive  effective  date  of 
the  rating? 

Held 

a.  Provided  that  the  medical  evidence 
then  of  record  supported  a  finding  of 
disability,  VA's  failure  to  assign  the 
minimum  rating  required  for  a  service- 
connected  disability  under  the  Rating 
Schedule  is  clear  and  unmistakable 
error  warrantirfg  a  retroactive  correction 
of  the  rating. 

b.  Because  protection  of  a  disability 
pursuant  to  38  U.S.C.  110  requires  that 
such  a  rating  be  the  basis  for 
compensation  for  twenty  years,  where  a 
disability  rating  is  retroactively 
increased  and  Qie  effective  date  of  such 
increase  is  more  than  twenty  years  in 
the  past,  the  revised  disability 
percentage  is  protected  under  38  U.S.C. 
110  and  38  CFR  3.951. 

Effective  Date:  September  28. 1991. 

O.G.C.  Precedent  Opinion  69-91 

Questions  Presented 

In  1990.  VA  promulgated  38  CFR  3.313. 
a  regulation  which  provides  that, 
effective  August  5, 1964,  a  person  who 
served  in  Vietnam  during  the  Vietnam 
era  and  who  subsequently  developed 
non-Hodgkin's  lymphoma  (NHL)  shall 
be  deemed  to  have  service  connection 
for  that  disease.  Assume  that  a  veteran 
died  in  1976  as  the  result  of  NHL  and 
that  subsequent  to  the  issuance  of  the 
mentioned  regulation  VA  rated  the 
death  of  the  veteran  from  NHL  as  being 
service  connected: 

a.  May  a  child  of  the  veteran  be 
awarded  chapter  35  educational  benefits 
retroactive  to  1988  if  the  child  first 
applied  in  1990,  at  age  19,  following  the 
issuance  of  section  3.313  and  the 
service-connected  death  rating  based 
thereon? 

b.  May  a  surviving  spouse  of  the 
veteran,  who  also  first  applies  at  that 
time  for  chapter  35  benefits,  elect  a 
beginning  date  for  his  or  her  period  of 
eligibihty,  under  38  U.S.C.  3512(b)(3), 
(formerly  section  1712(b)(3)),  which  is 
retroactive  to  any  date  on  or  after  the 
date  of  the  veteran's  death? 

c.  If  the  surviving  spouse  filed  a  claim 
for  death  benefits  and  was  denied  in 
1976,  and  a  child  of  the  veteran  was  age 
19  on  that  date,  may  the  child  be 
accorded  chapter  35  benefits 
retroactively  for  training  between  his  or 
her  18th  and  26th  birthdays  if  the  child 
files  an  orginal  claim  for  chapter  35 
benefits  in  1990,  at  age  33,  following  the 
issuance  of  the  regulation  and  rating? 

d.  In  the  example  described  in  (c), 
may  the  surviving  spouse  be  awarded 
chapter  35  benefits  retroactively  for  any 
period  beginning  on  or  after  the  date  of 


the  veteran's  death  based  upon  original 
application  in  1990? 

Held 

a.  Concerning  the  first  example 
presented  here,  we  find  the  child's 
eligibility  period  for  chapter  35  extends 
from  age  18  to  age  28  (1989-1997),  but 
the  child  is  entitled  to  receive  benefits 
under  that  chapter  only  for  training 
pursued  during  the  period  beginning  no 
earlier  than  1  year  prior  to  the  date  of 
original  application  in  1990. 

b.  In  the  second  example,  the 
surviving  spouse  of  the  veteran  is 
eligible  under  chapter  35  during  the  10- 
year  period  beginning  on  such  date  as 
the  spouse  selects  between  1976  and  the 
date  of  rating  establishing  entitlement 
under  that  chapter.  However,  as  in  the 
previous  example,  an  award  cannot  be 
effective  more  than  1  year  prior  to  date 
of  application. 

c.  In  the  third  example,  the  facts  are 
unclear  as  to  whether  the  child  filed  a 
claim  in  1976  for  chapter  35  at  the  same 
time  as  the  surviving  spouse.  If  not,  the 
child's  period  of  eligibility,  from  1976  to 
1984,  would  have  expired  more  than  1 
year  prior  to  filing  the  initial  chapter  35 
application  in  1990.  Thus,  no  chapter  35 
benefits  could  be  awarded.  If,  however, 
an  application  had  been  filed  in  1976, 
benefits  could  be  awarded  for  the  period 
beginning  on  the  later  of  the  date  of  the 
veteran's  death  or  1  year  prior  to  the 
date  of  application.  No  benefits  would 
be  payable  beyond  the  date  in  1984, 8 
years  after  the  veteran's  death  (unless 
the  child  qualifies  for  an  extension  as 
provided  in  other  provisions  of  section 
3512). 

Nota:  In  the  first  part  of  the  foregoing  third 
example,  the  fact  that  the  child  was  age  33 
when  the  original  application  wa«  filed  in 
1990  is  not  relevant  in  determining  the  period 
of  eligibihty  in  a  death  case  under  aection 
3512(a)(3).  The  age  31  limitation  only  applies 
in  the  case  of  a  child  seeking  to  extend  the 
basic  eligibility  period  under  subsections 
3512  (a)(4),  (a)(5),  or  (c).  Thus,  on  the  facts 
presented  by  the  example,  the  award  based 
on  an  application  in  1990  at  age  33  would  be 
barred  as  untimely  under  38  CFR  21.4131(a). 
but  not  due  to  the  child's  age  at  the  time  of 
application. 

d.  Finally,  as  to  the  fourth  example, 
the  same  period  of  eligibility  applies  to 
the  siuviving  spouse  as  in  paragraph  2 
above,  except  that,  since  the  initial 
chapter  35  application  was  filed  in  1990, 
no  award  could  be  made  for  any  period 
earUer  than  1989.  Further,  an  award 
back  to  1989  could  only  be  made  if  the 
surviving  spouse  elects  a  delimiting 
period  under  section  3512(b)(3)  which 
includes  the  period  from  1989  to  the  end 
of  the  award  period.  Note  that,  if  the 
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surviving  spouse's  death  bene^t  claim  in 
1976  had  included  a  claim  for  chapter  35 
benefits  and  he  or  she  now  selects  a 
delimiting  period  beginning  on  the  date 
of  the  veteran's  death,  benefits  could  be 
paid  for  pursuit  of  an  approved  program 
of  education  during  the  10-year  period 
thereafter,  due  to  the  retroactivity 
accorded  awards  under  38  U.S.C.  5110(g) 
(formerly  3010(g))  as  interpreted  by 
O.G.C  Advisory  Opinion  28-90. 
Effective  Date:  September  27, 1991. 

O.G.C.  Precedent  Opinion  70-91 

Questions  Presented: 

1.  If  there  has  been  a  change  in  the 
statutory  or  regulatory  standard 
apphcable  to  a  particular  case,  should  a 
reconsideration  section  apply  the  law  as 
it  was  at  the  time  of  the  original  decision 
or  should  it  apply  current  legal 
standards? 

2.  To  what  extent,  if  any,  do  the 
provisions  of  38  U.S.C.  5110(g)  (formerly 
section  3010(g))  and  38  CFR  3.114  apply 
with  respect  to  establishing  an  effective 
date  for  the  award  of  benefits  through 
the  use  of  the  liberalized 
reconsideration  procedure,  established 
in  the  Veterans'  Judicial  Review  Act  and 
recognized  in  G.C  Precedent  Opinion 
89-90? 

3.  When  reconsideration  has  been 
ordered,  is  the  evidence  received  since 
the  date  of  th"  original  decision 
considered  received  within  the  appeal 
period  or  prior  to  the  appellate  decision, 
within  the  meaning  of  38  CFft 
3.400(q){l)? 

Held 

Reconsideration  by  the  Board  of 
Veterans'  Appeals  under  38  U.S.C.  7103 
(formerly  section  4003)  vacates  the 
original  decision  and  benefits  awarded 
upon  reconsideration  should  be 
assigned  as  effective  date  pursuant  to 
general  effective  date  rules.  The 
reconsideration  section  should  employ 
current  legal  standards  during  its  review 
unless  to  do  so  would  result  in  a 
manifest  unjustice,  and.  within  the 
meaning  of  38  CFR  3.400(q)(l),  should 
consider  all  evidence  received  since  the 
agency  of  original  jurisdiction  decision 
which  was  appealed  to  the  BVA  as 
having  been  received  prior  to  the 
appellate  decision. 

Effective  Date:  October  15, 1991. 

O.G.C.  Precedent  Op'mion  71-91 

Question  Presented 

Does  38  CFR  3.105(e)  apply  to  all 
proposed  reductions  in  evaluation  of 
individual  disabilities  or  only  those 
reductions  whidi  result  in  reduction  or 
discontinuance  of  compensation 
payments  ciurently  being  made? 


Held 

38  CFR  3.105(e)  does  not  apply  where 
there  is  no  reduction  in  the  amount  of 
compensation  payable.  It  is  only 
applicable  where  there  is  both  a 
reduction  in  evaluation  and  a  reduction 
or  discontinuance  of  compensation 
payable.  Therefore,  where  the 
evaluation  of  a  speciHc  disability  is 
reduced  but  the  amount  of 
compensation  is  not  reduced  because  of 
a  simultaneous  increase  in  the 
evaluation  of  one  or  more  other 
disabilities,  section  3.105(e)  is  not 
applicable. 

Effective  Date:  November  7, 1991. 

O.G.C  Precedent  Opinion  72-91 

Question  Presented 

May  VA  authorize  education  benefits 
to  active  duty  servicemembers  for 
pursuit  of  courses  during  "nonduty"  time 
if  the  individual  receives  tuition 
assistance  from  the  Armed  Forces  for 
the  same  courses  or  training? 

Held 

A  person  on  "active  duty"  in  the 
Armed  Forces,  as  defined  by  38  U.S.C. 
101(21),  who  is  pursuing  a  course  ot 
education  paid  for  by  the  Armed  Forces 
is  barred  from  receiving  education 
benefits  from  VA  under  the  programs 
enumerated  in  38  U.S.C.  3681(a) 
(formerly  1781(a))  for  the  same  training. 
This  bar  applies  regardless  of  whether 
the  course  is  pursued  during  periods  of 
the  day  when  the  individual  has  no 
specifically  assigned  military  duties. 
Even  during  such  periods,  the  individual 
is  on  "active  duty"  and,  thus,  subject  to 
the  bar. 

Effective  Date:  November  26, 1991. 

O.G.G.  Precedent  Opinion  73-91 

Questions  Presented 

(a)  Would  proceeds  from  a  life- 
insurance  policy  received  by  a  veteran 
and  shares  of  stock  inherited  by  a 
veteran,  which  are  placed  into  a  valid 
irrevocable  trust  for  the  benefit  of  the 
veteran's  grandchildren  with  the  veteran 
as  trustee,  be  counted  as  income  of  the 
veteran  for  purposes  of  determining 
entitlement  to  improved-pension 
benefits? 

(b)  Would  these  assets  be  considered 
in  determining  the  veteran's  net  worth 
for  improved-pension  purposes? 

Held 

(a)  Where  a  veteran  in  receipt  of 
improved  pension  inherits  marketable 
shares  of  stock  and  receives  the 
proceeds  of  life-insurance  policies,  the 
value  of  the  stock  and  life-insurance 
proceeds  must  be  counted  as  income  of 
the  veteran  in  the  year  in  which  they  are 
received,  regardless  of  whether  they  are 
subsequently  placed  in  trust  for  the 


benefit  of  another.  If  sqch  income  causes 
termination  of  pension,  the  effective  day 
of  discontinuance  is  the  end  of  the 
month  in  which  the  income  was 
received. 

(b)  Generally,  where  a  veteran  places 
assets  into  a  valid  irrevocable  trust  for 
the  benefit  of  the  veteran's 
grandchildren,  with  the  veteran  named 
as  trustee,  and  where  the  veteran,  in  an 
individual  capacity,  has  retained  no 
right  or  interest  in  the  property  or  the 
income  therefrom  and  caimot  exert      " 
control  over  these  assets  for  the 
veteran's  own  benefit  the  trust  assets 
would  not  be  counted  in  determining  the 
veteran's  net  worth  for  improved- 
pension  purposes,  and  trust  income 
would  not  be  considered  income  of  the 
veteran. 

(c)  If  the  beneficiaries  of  the  trust  are 
residing  in  the  veteran's  household  and 
the  veteran  is  receiving  benefit  from 
expenditures  from  the  trust,  a 
determination  must  be  made  under  the 
facts  of  the  particular  case  whether  the 
veteran  is  exercising  such  control  and 
use  of  the  trust  assets  that  the  trust  may 
be  considered  invalid  for  purposes  of 
determining  pension  eligibiUty. 

Effective  Date:  December  17, 1991. 

O.G.C.  Precedent  Opinion  74-91 

Questions  Presented 

A.  Whether  VA  has  authority  to 
diclose  information  concerning  veterans 
and  their  spouses  to  their  employers  in 
order  to  obtain  health  insurance  benefit 
coverage  information  on  those 
individuals? 

B.  Whether  a  patient's  refusal  to 
provide  health  insurance  information  at 
the  time  of  admission  may  have  any 
effect  on  the  patient's  entitlement  to  the 
medical  care? 

Held 

A.  Information  to  be  disclosed  to 
employers  which  is  retrieved  by  the 
veterans'  names  is  protected  by  the 
Privacy  Act  (PA),  5  U.S.C.  552a  and,  as  a 
result,  the  information  may  be  disclosd 
outside  the  VA  only  with  the  subject's 
consent  or  where  the  PA  expressly 
authorizes  the  disclosure.  Also, 
veterans'  names  and  addresses  are 
protected  by  38  U.S.C.  5701  (formerly 
section  3301),  and  may  be  disclosed  only 
as  authorized  by  that  statute. 

B.  A  veteran  who  is  otherwise  eligible 
for  health  care  fiT)m  VA  is  not  rendered 
ineligible  by  virtue  of  his  or  her  refusal 
to  provide  VA  with  health  insurance 
information. 

Effective  Date:  December  26, 1991. 
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O.G.C.  Precedent  Opinion  75-91 
Questions  Presented 

a.  Are  "unemployability"  and  inability 
to  "secure  and  follow  a  substantially 
gainful  occupation"  interchangeable 
concepts  within  the  context  of  38  CFR 
3.340,  3.341, 4.16,  4-18,  and  4.19? 

b.  What  are  the  speciHc  applications 
and  interrelationships  of  the  cited 
regulations,  and  how  should  the 
inconsistencies  therein,  as  perceived  by 
the  Court  of  Veterans  Appeals,  be 
resolved? 

Held 

a.  The  term  "unemployability,"  as 
used  in  VA  regulations  governing  total- 
disability  ratings  for  compensation 
purposes,  is  synonymous  with  inability 
to  secure  and  follow  a  substantially 
gainful  occupation. 

b.  VA  regulations  governing 
determinations  of  total  disabUity  for 
compensation  purposes  based  on 
individual  unemployabihty  generally 
provide  that  all  veterans  who,  in  light  of 
their  individual  circumstances,  but 
without  regard  to  age,  are  unable  to 
secure  and  follow  a  substantially  gainful 
occupation  as  a  result  of  service- 


connected  disability  shall  be  rated 
totally  disabled,  without  regard  to 
whether  an  average  person  would  be 
rendered  unemployable  under  the 
circumstances. 

Effective  Date:  December  27, 1991. 

By  Direction  of  The  Secretary: 
lames  A.  Endicott,  )r.. 
General  Counsel. 

[FR  Doc.  92-1355  Filed  1-17-92;  8:45  am) 
MLUNQ  COOE  •32»-01-M 


Advisory  Committee  on  Women 
Veterans;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  a  meeting  of  the  Advisory 
Committee  on  Women  Veterans  will  be 
held  February  5-7, 1992,  room  401, 801 1 
Street,  NW.,  Washington,  DC.  The 
purpose  of  the  Advisory  Conunittee  on 
Women  Veterans  is  to  advise  the 
Secretary  regarding  the  needs  of  women 
veterans  with  respect  to  health  care, 
rehabilitation,  compensation,  outreach 
and  other  programs  administered  by  the 
Department  of  Veterans  Affairs,  and  the 
activities  of  the  Department  of  Veterans 


Affairs  designed  to  meet  such  needs. 
The  Committee  will  make 
recommendations  to  the  Secretary 
regarding  such  activities. 

The  session  will  convene  on  February 
5  from  9  a.m.-4:30  p.m.  The  Committee 
will  divide  into  subcommittees  on 
February  5  from  1  p.m.-4:30  p.m.  and 
February  6  from  9  a.m.-4:30  p.m.  The 
Subcommittees  will  address  such  issues 
as  health,  outreach  and  legislation  in 
preparation  for  producing  the  1992 
Report.  The  full  Committee  will 
reconvene  at  9  a.m.-12  noon  on 
February  7  in  room  401,  801 1  Street, 
NW.  All  sessions  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room.  Because  this  capacity  is  limited,  it 
will  be  necessary  for  those  wishing  to 
attend  to  contact  Mrs.  Barbara  Brandau, 
Committee  Coordinator,  Department  of 
Veterans  Affairs  (phone  202/535-7182) 
prior  to  January  30, 1992. 

Dated:  January  7. 1992. 

By  Direction  of  the  Secretary. 
Diane  H.  Landis, 
Committee  Management  Officer. 
(FR  Doc.  92-1358  Filed  1-17-92;  8:45  am) 
wome  CODE  uso-oi-w     _ 
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COMMISSION  ON  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Meetings  I 

agency:  Commission  on  National  and 
Community  Service.' 

action:  Notice  of  Meetings. 

SUMMARY:  In  accordance  with  the 
National  and  Community  Service  Act  of 
1990.  (P.L  101-610,  as  amended  by  P.L 
102-10)  the  Commission  on  National  and 
Community  Service  will  hold  technical 
assistance  meetings  to  aid  States 
(including  Indian  tribes,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  Palau.  until  such 
time  as  the  Comjract  of  Free  Association 
is  ratiHed)  and  local  entities  eligible  to 
receive  funds  under  the  National  and 
Community  Service  State  Grant 
Program.  The  meetings  will  beheld  in 
Washington.  DC.  Dallas,  TX  and  San 
Francisco,  CA.  The  meetings  will  be 
from  9:00  a.m.  until  3:30  p.m.  with 
registration  beginning  at  8:15  a.m.  (There 
is  no  registration  fee.)  There  will  be 
presentations  to  assist  prospective 
applicants'  comprehension  of  each  of 
the  following  sections  of  the  Act  and 
their  application  procedures:  Serve- 
America  (Subtitle  B,  Part  I),  Higher 
Education  Innovative  Projects  for 
Community  Service  (Subtitle  B,  Part  II), 
American  Conservation  and  Youth 
Service  Corps  (Subtitle  C),  National  and 
Community  Service  Program  (Subtitle 
D),  and  the  Administrative  Provisions 
(Subtitle  F).  Following  each  presentation 
there  will  be  a  question  and  answer 
session.  Written  material  will  be 
provided  at  the  meetings;  for  those 
unable  to  attend,  written  material  will 
be  provided  upon  a  written  request  to 
the  Commission  at  the  address  listed 


below.  Please  call  the  Commission  at 
(202)  724-0600  if  you  plan  to  attend  any 
of  the  meetings. 

DATES:  The  meeting  in  Washington  will 
be  held  on  Monday.  January  27, 1992;  the 
meeting  in  Dallas  will  be  held  on 
Wednesday.  January  29. 1992;  and  the 
meeting  in  San  Francisco  will  be  held  on 
Thursday,  January  30, 1992. 
addresses:  The  Washington  meeting 
wUl  be  held  at  the  J.W.  Marriott  Hotel  at 
National  Place  in  Salon  IV.  The  hotel  is 
located  at  1331  Pennsylvania  Avenue, 
NW..  Washington.  DC  20004.  Phone: 
(202)  393-2000.  The  Dallas  meeting  will 
be  held  at  the  Holiday  Inn  Dallas-Fort 
Worth  North.  The  hotel  is  located  at 
4441  Hi^way  114  and  Esters.  Irving,  TX 
75063.  Wione:  (214)  929-8181.  The  San 
Francisco  meeting  will  occur  at  the 
Sheraton  San  Francisco  Airport  Hotel. 
The  hotel  is  located  at  1177  Airport 
Boulevard,  Burlingame,  CA  94010. 
Phone:  (415)  342-9200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Annmarie  Emmet.  The  Commission 
on  National  and  Community  Service, 
National  Press  Building,  529  14th  Street, 
NW.,  4th  Floor,  Washington,  DC  20045. 
Phone:  (202)  724-0600;  FAX:  (202)  724- 
0608. 

Catherine  Milton, 

Executive  Director,  Commission  on  National 

and  Community  Service. 

(PR  Doc.  92-1542  Filed  1-16-92;  2:21  pm) 

BILLING  CODE  M20-BA-M< 

CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  date:  Commission  Meeting, 

Wednesday,  January  22, 1992, 10:00  a.m. 

location:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 
status:  Open  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 
Choking  Hazards  Associated  with  Marbles 

The  staff  will  brief  the  Conunission  on 
options  for  action  with  regard  to  a 


rulemaking  proceeding  to  address  choking 
hazards  associated  with  marbles. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

(301)  504-0709. 

CONTACT  PERSON  FOR  AODITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the!,Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  (301)  504-0800. 

Date  January  15, 1992. 
Sheldon  D.  Butts, 
Deputy  Secretary. 

[FR  Doc.  92-1535  Filed  1-16-92;  2:20  am) 
BILLING  CODE  63SS-01-M 

INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

TIME  AND  DATE:  10:00  a.m.,  Tuesday. 
January  28, 1992. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission.  12th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  item.  Although  the  conference  is 
open  for  the  public  observation,  no 
public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Docket  No.  AB-33  (Sub-No.  70),  Union  Pacific 
Railroad  Company — Abandonment — 
Wallace  Branch,  ID. 

Docket  No.  40169.  National  Grain  and  Feed 
Association  v.  Burlington  Northern 
Railroad  Company,  Et  Al. 

Finance  Docket  31862,  International 
Brotherhood  of  Electrical  Workers,  Local 
Union  465— Petition  for  Declaratory 
Order— San  Diego  Trolley,  Inc.  -. 

CONTACT  PERSONS  FOR  MORE 

information:  Alvin  H.  Brown  or  A. 

Dennis  Watson.  Office  of  External 

Affairs,  Telephone:  (202)  927-5350,  TDD: 

(202)927-5721. 

Sidney  L  Strickland.  Jr., 

Secretary. 

(FR  Doc.  92-1508  Filed  1-16-92;  10:53  am] 

BHJJNQ  CODE  7035-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPAFITMENT  OF  COMMERCE 
Foraign-Trade  Zon«a  Board 

15  CFR  Part  400 

(Ontar  No.  530;  Docket  Na  21222-12M1 

RIN  062S-AA04 

ForeigivTrade  Zona*  in  th9  Unttad 
Statas 

Correction 

In  rule  document  91-24130,  beginning 
on  page  50790,  in  the  issue  of  Tuesday, 
October  8, 1991,  make  the  following 
corrections: 

1.  On  page  50798,  in  the  first  column, 
under  Section  400.45,  in  the  seventh  line, 
"in"  should  read  "to". 

9400.45   [Corrected] 

2.  On  page  50807,  in  the  second 
column,  in  §  400.45(a),  in  the  Hrst  line, 
insert  "trade"  after  "Retail". 

BILUNa  COOC  1606414 


Commodity  Futurea  Trading 
Commission 

Cliicago  Mercantiie  Exchanga 
Proposed  Futures  and  Futures  Ofrtion 
Contracta 

Correction 

In  notice  doounent  92-700  appearing 
on  page  1258  in  the  issue  of  Monday, 
January  13, 1992,  make  the  following 
correction: 

In  the  second  column,  in  the  DATES: 
paragraph,  in  the  second  line,  "January 
14"  should  read  "February  12". 

■aUNO  CODE  1S0fr«1« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

DEPARTMENT  OF  AGRICULTURE 

Matemai  and  Child  Assistance 
Programs;  Model  Application  Form 

Correction 

In  notice  docimient  91-29364, 
beginning  on  page  64454  in  the  issue  of 
Monday,  December  9. 1991,  make  the 
following  corrections^ 

1.  On  page  64454,  in  the  first  column, 
under  AOENOES:  "Financial"  should 
read  "Financing". 

2.  On  page  64457,  in  the  first  column, 
in  the  last  paragraph,  seventh  line,  insert 
"a"  after  "of. 

MLUNQ  CODE  160MVD 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Chapter  1 

[Docli«tNo.91N-0300] 

Withdrawal  Of  Certain  Pre-1986 
Proposed  Rules;  Final  Action 

Coirection 

In  proposed  rule  document  91-30780. 
beginning  on  page  67440,  in  the  issue  of 
Monday,  December  30, 1991,  make  the 
following  corrections: 

1.  On  page  67440,  in  the  third  column, 
in  the  first  full  paragraph,  in  the  ninth 
line,  "proposals,  the"  should  read 
"proposals.  Additionally,  because  of  the 
age  of  these  proposals,  the". 

2.  On  page  67446,  in  the  table,  in  the 
2d  column,  under  Docket  No.,  in  the  36th 
line,  "Aug.  16. 1977, 42  FR  41301."  should 
appear  in  the  3rd  column,  under  FR 
Publication  date  and  cite. 

WLUNG  CODE  1SOft«1.0 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Hearlnga  and  Appeals 

43CFRPart4 

RIN  1094-AA40 

White  Earth  Raaeivallon  Land 
Settlement  Act  of  1985 

Coirection 

In  the  issue  of  Wednesday,  December 
18, 1991,  on  page  65782,  in  the  third 
column,  in  the  correction  to  rule 
docimient  91-28904,  in  correction  4.  of 
(  4.351,  in  the  third  line,  "including" 
should  read  "succession". 

MUMS  COOC  160MVO 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  122 

RIN  1S15-AA9S 

Propoaed  Amendmenta  to  ttie 
Cuatoma  Regulationa  Regarding 
international.  Landing  Righta  and  Uaer 
Fee  Airports 

Correction 

In  proposed  rule  document  91-30770 
beginning  on  page  66814  in  the  issue  of 
Thursday,  December  26, 1991,  make  the 
following  correction: 

1.  On  page  66815,  in  the  third  column, 
in  the  sixth  line,  after  the  word  "rights", 
"or*  should  read  "at". 

S  122.14   [Corroeted] 

2.  On  page  66817,  in  the  first  column, 
in  S  122.14(d)(1),  in  the  second  line,  "no" 
should  read  "not". 

ULUMS  COOC  1606414 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts 
RIN  2M0-AE42 

Rnainy  Of  Dedaions     , 

Correction 

In  rule  document  91-30277  beginning 
on  page  65845  in  the  issue  of  Thursday, 
December  19. 1991,  make  the  following 
correction: 

On  page  65845,  in  the  3d  column,  in 
the  2d  complete  paragraph,  in  the  12th 
line,  insert  "or"  after  "error". 

BtLUNQ  CODE  1SOS41-0 
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Administration 


Hazardous  Materials  Transportation 
Enforcement  Cases;  Notice  of  Decisions 
of  Appeal  Under  the  Hazardous  Materials 
Transportation  Act 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 


Appeals  in  Hazardous  Materials 
Transportation  Enforcement  Cases 

agency:  Research  and'Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  decisions  on  appeal  in 
enforcement  cases  under  the  Hazardous 
Materials  Transportation  Act. 

summary:  This  Notice  publishes  the 
decisions  on  appeal  issued  by  the 
Administrator  of  the  Research  and 
Special  Programs  Administration 
(RSPA)  in  hazardous  materials 
transportation  enforcement  cases  that 
were  initiated  between  1983  and  the 
present.  These  appellate  decisions  were 
issued  in  cases  initiated  under  the 
Hazardous  Materials  Transportation 
Act  (HMTA),  49  app.  U.S.C.  1801  et  seq.. 
and  the  Hazardous  Materials 
RegulaUons  (HMR).  49  CFR  parts  171- 
180.  The  purpose  of  this  Notice  is  to 
increase  public  awareness  and 
understanding  of  hazardous  materials 
transportation  enforcement  cases. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  H.  Bonekemper,  III,  Assistant 
Chief  Counsel  for  Hazardous  Materials 
Safety,  Office  of  the  Chief  Counsel 
(DCC-10),  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington.  DC 
20590  [Tel.  (202)  366-4400). 
SUPPLEMENTARY  INFORMATION:  Section 
105  of  the  HMTA.  49  app.  U.S.C.  1804(a). 
provides  that.  'The  Secretary  shall  issue 
regulations  for  the  safe  transportation  of 
hazardous  materials  in  intrastate, 
interstate,  and  foreign  commerce.  The 
regulations  issued  under  this  section 
shall  govern  any  aspect  of  hazardous 
materials  transportation  safety  which 
the  Secretary  deems  necessary  or 
appropriate."  Under  this  authority, 
RSPA  has  issued  the  HMR,  a 
comprehensive  set  of  regulations 
concerning  the  transportation  of 
hazardous  materials. 

The  HMR  govern  the  shipping  and 
transporting  of  hazardous  materials  by 
aircraft,  rail  car,  vessel  and  motor 
vehicle.  The  HMR  also  prescribe 
requirements  governing  "the 
manufacture,  fabrication,  marking, 


maintenance,  reconditioning,  repairing, 
or  testing  of  a  packaging  or  container 
which  is  represented,  marked,  certified, 
or  sold  for  use"  in  transportation  of 
hazardous  materials  in  commerce. 

In  addition  to  the  HMR,  RSPA  has 
issued  other  regulations  (49  CFR  parts 
106-7)  implementing  the  HMTA.  All  of 
these  hazardous  materials 
transportation  regulations  are  enforced 
by  RSPA.  the  U.S.  Coast  Guard,  the 
Federal  Aviation  Administration,  the 
Federal  Highway  Administration,  and 
the  Federal  Railroad  Administration. 

Within  RSPA,  the  Office  of  Hazardous 
Materials  Enforcement  (OHME)  and 
Office  of  Chief  Counsel  enforce  the 
HMR  and  parts  106  and  107.  RSPA's 
enforcement  regulations  are  in  subpart 
D  of  part  107.  When  a  person  violates 
the  HMTA  or  the  regulations,  the  Office 
of  the  Chief  Counsel  may  institute  an 
enforcement  action.  That  office  may 
issue  a  notice  of  probable  violation 
(notice),  in  which  a  respondent  is 
charged  with  the  probable  violation(s) 
and  a  civil  penalty  is  proposed.  In 
addition,  the  notice  may  contain  a 
proposed  compliance  order. 

Generally,  under  49  CFR  107.313(a).  a 
respondent  must  respond  to  a  notice 
within  30  days  of  its  receipt.  The 
respondent  may  respond  by  admitting 
the  violation(8)  and  accepting  the 
proposed  penalty  amount  (or  the 
proposed  compliance  order),  or  may 
contest  the  notice.  A  notice  may  be 
challenged  through  a  written  response,  a 
telephonic  or  in-person  conference,  or  a 
hearing  on  the  record  before  an 
administrative  law  judge. 

If  the  respondent  makes  no  response 
within  the  prescribed  period,  the  Chief 
Counsel  may  enter  an  order  finding  that 
the  alleged  violation(s)  were  committed 
and  imposing  the  proposed  penalty  or 
compliance  order.  The  same  result 
follows  if  the  respondent  admits  to  the 
violatibn(s].  When  the  respondent 
requests  a  conference,  the  Office  of  the 
Chief  Coimsel  conducts  the  conference, 
following  which  the  Chief  Counsel 
reviews  the  proceeding  and  considers 
all  relevant  evidence,  including  all 
submissions  of  the  respondent.  The 
Chief  Counsel  then  issues  an  order, 
which  may  include  a  finding  of  violation 
and  imposition  of  a  civil  penalty  and  a 
compliance  order. 

In  assessing  civil  penalties,  the  Chief 
Counsel  considers  the  nature  and 


circimistances  of  the  violations,  their 
extent  and  gravity,  the  respondent's 
culpability,  the  respondent's  lack  of 
prior  offenses,  the  respondent's  ability 
to  pay,  the  effect  of  the  civil  penalty  on 
the  respondent's  ability  to  continue  in 
business  and  any  other  relevant  factors 
(especially  respondent's  corrective 
actions). 

Where  a  hearing  is  requested,  the 
Office  of  the  Chief  Counsel  submits  the 
matter  to  the  Department's  Office  of 
Hearings.  An  administrative  law  judge 
is  assigned  to  the  case  and  conducts 
pre-hearing  and  hearing  procedures.  The 
administrative  law  judge  issues  an 
appropriate  order. 

i^ollowing  issuance  of  an  order  by 
either  the  Chief  Counsel  or  an 
administrative  law  judge,  a  respondent 
must  either  comply  with  the  order  or  file 
an  appeal  with  the  Administrator  of 
RSPA.  The  appeal  must  be  filed  within 
20  days  of  respondent's  receipt  of  the 
order.  The  appeal  must  state,  with 
particularity,  the  findings  in  the  order 
that  the  respondent  is  challenging,  and  it 
must  include  any  and  all  relevant 
information  and  arguments.  The  filing  of 
an  appeal  stays  enforcement  of  the 
order. 

In  a  decision  on  appeal,  the 
Administrator  determines  whether  to 
affirm  or  dismiss  violations  and  whether 
to  affirm  or  modify  civil  penalty 
assessments  and  compliance  orders. 
The  Administrator's  decision  on  appeal 
is  the  final  step  in  the  administrative 
process. 

A  respondent  has  30  days  from  the 
date  of  issuance  of  the  decision  on 
appeal  in  which  to  comply  with  its 
terms.  Failure  to  timely  comply  results 
in  assessment  of  interest,  penalty  and 
administrative  charges  where  a  civil 
penalty  has  been  affirmed  in  the 
decision  on  appeal. 

The  following  is  a  chronological  index 
of  decisions  on  appeal  issued  by  the 
Administrator  in  hazardous  materials 
transportation  enforcement  cases 
between  1983  and  the  present,  followed 
by  the  full  text  of  those  decisions. 

Issued  in  Washington.  DC,  on  December  12, 
1991,  under  the  authority  delegated  in  49  CFR 
part  106,  appendix  A. 
Alan  L  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
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3ecember  12, 
3d  in  49  CFR 


Index— Decisionjs  on  Appeal  Issued  by  the  Administrator  of  RSPA  in  Hazardous  Materials  Transportation 

Enforcement  Cases 


NOPVNo. 


83-07-SE 

84-11 -CD 

84-02-CM 

84-03-CM 

85-10-CEM 

85-14-SFE 

85-18-CRR 

86-02-SB 

86-09-CR 

86-1  3-CR 

e6-20-CR 

86-23-RMS 

86-24-FBB 

66-30-CM 

B6-38-DM 

86-39-FSE 

87-04-SC 

87-08-RMC 

87-09-CR 

87-13-PM 

87-14-SPT 

87-1 7-CM 

87-25-CR 

87-26-CR 

87-34-CM 

87-38-IIA 

87-43-SC 

87-50-CR 

87-60-DM 

87-63-RMC 

87-67-EXR 

87-71-SD 

87-76-SD 

88-01 -CR 

88-05-CM 

88-10-CR 

88-22-PTM 

88-23-CR 

88-45-EXR 

88-49-NVO 

88-S2-HMI 

88-57-CR 

88-62-PPM 

88-66-EXR 

88-67-IMP 

88-68-FSE 

88-71-HMI 

88-72-FF 

88-78-MSC 

88-80-EXR 

88-86-CR 

88-88-SC 

88-90-HMI 

88-92-HMt 

88-93-HMI 

88-108-SD 

88-109-NVO 

88-11 3-CR 

88-114-HMI 

8»-01-SIT 

89-11-SPT 

89-1 2-SP 

89^20-CR 

89-25-SPT 

89-27-HMI 

89-32-CRR 

89-33-CRR 

89-38-CRR 

89-40-CR 

89-46-HMI 

89-52-HMI 

89-55-HMI 

89-60-SP 

89-63-HMI 

89-69-CR 

89-75-HMI 

89-81-SE 


Company  Name 


Air  Capital  Wholesale  Fireworks 

Select  Drink,  Inc _ 

Worthington  Cylinders  Corporation 

Kargard  industries,  Inc 

Europe,  USA,  Inc 

American  Security  lntematk>nal,  inc 

Indiana  Propane  Cylinder  Corporation.. 

J.T.  Baker  Chemical  Company 

Brendle,  Inc 

Sentry  Fire  &  Wekling  Supply 

Andre  Fire  Equipment 

Advanced  Medical  Systems,  Inc „. 

Barkoff  Container  &  Supply  Co ~.... 

Kargard  Industries,  Inc 

Jehl  Cooperage  Co.,  Inc 

Paulisla  Fireworks  Co 

Unkjn  Carbide  Corporation 


A.J.  Metier  Hauling  &  Rigging,  Ina 

Consolidated  Fire  Control,  Inc 

Chicago  Pail  Manufacturing  Co 

Reliance  Universal,  Inc 

General  Fire  Extinguisher  Corporatkx).. 

All  Fire  Equipment,  Inc 

Aurora  Beverage  Distributors,  Inc 

Catalina  Cylinders  Corporation 

Steigerwalt  Associates 

G.  C.  Industries,  Inc 

Bennett  WekJIng  Supply  Corp 

Myers  Container  Corporatwn 

Contract  Courier  Services,  Inc 

Seradyn,  Inc 

Twin  Terminal  Services,  Inc. 

Nuodex,  Inc « „.„_..„ 

Atlantic  Fire  Systems,  Inc.. 


General  Processing  Corporation 

Fire  Foe  Corporation 

Rotatnnal  MoMing,  Inc 

Buddy's  Fire  Protectkin  Service,  Inc. . 

Pointer,  Inc 

GuH  Carrier  Corporatkxi 

Boncosky  Transportatnn,  Inc 

8  4  C  Fire  Safety,  Inc 

Bennett  Industries 

Birko  Corporatton 

Cliruc  Corporation  of  America . 


China  North  Industries  Corporalkm 

Donald  Holiand  Trucking,  Inc 

Martin  Brokerage  Co 

Fateon  Safety  Products,  Inc 

Copps  Industries,  Inc 

Nardo  Fire  Equipment  Co 

Pemall  Fire  Extinguisher  Corporatran.. 

Wells  Cargo,  Inc 

Fleet  Transport- Va.,  Inc 

Spectrum  Chemical  Co. 


PMC  Specialties  Group,  A  Diviskjn  of  PMC,  Inc.. 

T-A-T  Airfreight,  Inc.  (DBA  The  Tatmar  Co.) 

Consolklated  Fire  Protectkx)  Servwe.  Inc 

Chemcentral  Corporatkxi 

FMC  Corporatkin 

Chemcentral  Corporatkm .„ 

Chemco  Manufacturing  Co.,  Inc 

New  York  Fire  and  Safety  Corporatwn 

Gro-Mor,  Inc.  and  USA  Fertilizer,  Ina 

Peoples  Cartage,  Inc -„ — 

Robert  Gas  Cylinder  Co.,  Inc 

Caribe  Cylinders,  Inc 

Carti  Cylinder  Repair  Co 

Eagle  Industries,  Inc 

Walters-Dimmick  Petroleum,  Inc 

Wester  Corporation 

Slay  Transportatk>n  Co.,  Inc 

TennantCo 

John's  Oil  Co 

Jim  Mollis  Scuba  World 

Central  Grain  Corporation.., 

Aztec  International  Ltd ™..™™„™.. ..„ 


Dale 
Ocmta 


S-28-«5 
1-31-85 
2-ir-«5 
5-2-85 
3-24-«e 
4-17-86 
3-24-86 

10-19-87 

0-7-88 

9-14-87 

11-18-67 
7-31-87 
10-9-87 
8-24-88 
6-20-68 

11-18-87 
4-26-89 
5-10-88 
7-21-86 

10-17-66 
9-1-67 
3-5-68 
3-14-88 
5-31-66 
5-31-66 
8-24-88 
5-10-86 


6-1-66 
6-9-66 

8-19-68 
7-21-68 


11-16-88 

4-24-89 

2-17-69 

9-6-90 

6-6-69 

5-3-89 

2-26-69 

2-10-89 

4-24-69 

1-3-69 

1-3-69 

4-14-69 

1-3-69 

5-31-69 

6-26-69 

11-6-69 

2-16-69 

6-31-89 

5-6-69 

1-17-69 

2-26-69 

6-21-69 


2-22-90 
9-16-69 
6-21-69 
12-4-69 

10-12-68 
4-30-80 
5-21 -«> 

12-21-69 
7-20-89 
1-30-90 
5-15-90 
6-15-80 

11-26-69 

7-5-89 

6-21-69 

7-25-69 

12-15-69 

10-17-68 

9-S-90 

3-1-90 

4-30-90 
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Enforcement  Cases— Continued 


NOPVNo. 


89-e3-EXR 

89-91-88 

8»-122-HMi 

89-138-CR 

89-1S2-CR 

8»-154-HMI 

89-162-EXR 

90-2 1-CR 

90-22-PDM 

90-25-Cn 

90-35-PBM 

90-37-80 

9&-7a-8P 

90-7+-SP 

90-«4-SB 

90-165-SP 

91-02-EXR 


Company  Name 


Central  Vermont  Partway,  Inc 

Lumenyte  intematiorMi  Corporation.. 

Wanenton  Oil  Co 

A-Advanced  Fire  &  Safety.  Inc.. 


J'B  Cylinder  Requalification  A  Maintenance  Co., 

Regional  Enterprses,  Inc 

Thermex  Energy  Corporation 

Hoopes  Fire  Equipment  Corporation 

Delta  Drum,  Inc 

CX»ncy  Heat)ng  Co - 

ConsoiidateO  Piastechs  Ina ~.. 

Acid  Products  Co.,  Inc 

Kimson  Chemical  Inc 

Eastern  Warehouses,  Inc ~ 

Whitaker  Oil  Co ...... 

Unrted  Latxvatohes,  Inc 

Abcana  Industries - 


mc 


Date 
Closed 


3-16-90 

8-22-90 

12-21-89 

8-21-90 

8-1-90 
8-10-90 

3-5-91 
6-15-90 
4-10-91 
9-14-90 
10-9-90 
8-28-90 
3-20-91 
3-20-91 
1-2S-91 
5-20-91 

5-6-91 


[Ref.  No.  83-07-SEl 
Grant  of  Partial  Relief 

In  the  Matter  of:  Air  Capital  Wholesale 
Fireworks,  Respondent 


Background 

On  September  21, 1984,  the  Associate 
Director  for  Operations  and 
Enforcement  (OOE)  assessed  a  $5,000 
civil  penalty  against  Air  Capital 
Wholesale  Fireworks  (Air  Capital)  for 
violation  of  49  CFR  171.12(a):  i.e.,  failure 
to  "provide  the  shipper  and  the 
forwarding  agent  at  the  place  of  entry 
into  the  United  States  timely  and 
complete  information  as  to  the 
requirements"  of  subchapter  C,  49  CFR 
parts  177-178.  Air  Capital  submitted  an 
appeal  by  a  one-page  letter  dated 
October  2, 1984. 

Discussion 

In  the  appeal.  Air  Capital  offered  the 
amount  of  $1,000  to  compromise  the  civil 
penalty.  Air  Capital  states  in  support  of 
mitigation  of  the  penalty  amoupt  that  it 
has  "never  been  able  to  obtain  timely 
and  complete  information  on  these 
regulations."  It  also  claims  to  have 
suffered  fmancial  loss  as  a  result  of  the 
transaction  leading  to  the  violation  and 
is  "still  not  fmancially  stable." 

Air  Capital's  concise  statement  about 
its  lack  of  knowledge  appears  to  mean 
that  it  did  not  know  about  the 
requirements  of  S  171.12(a).  However, 
once  it  began  its  business  of  importing 
hazardous  materials  it  had  an 
affirmative  duty  to  acquaint  itself  with 
those  regulations.  There  is  no  evidence 
in  the  record  to  suggest  that  Air  Capital 
requested  information  regarding  its 
regulatory  responsibilities  from  the 
Materials  Transportation  Bureau  or  any 
other  Federal  entity  nor,  any  indication 


that  "timely"  or  "complete"  information 
was  denied  to  Air  Capital  at  any  time. 

With  regard  to  Air  Capital's  financial 
condition,  there  is  no  new  information  in 
the  appeal  evidencing  a  deterioration  of 
Air  Capital's  financial  stability  since  the 
date  of  the  order  assessing  the  penalty 
(September  21, 1984).  However,  the 
record  does  reflect  a  seiziu-e  by  the  U.S. 
Customs  Service  of  a  substantial 
amount  of  goods  consigned  to  Air 
Capital  at  the  time  of  OOE's 
investigation.  Accordingly,  there  is  some 
basis  for  mitigation  under  49  CFR 
107.331  (e)  and  (f). 

Findings  and  Order 

In  consideration  of  the  foregoing,  I 
affirm  the  finding  of  the  Associate 
Director  for  OOE  that  Air  Capital 
violated  49  CFR  171.12(a).  However, 
sufficient  basis  exists  to  mitigate  the 
civil  penalty  amoimt  from  $5,000  to 
$3,500.  Therefore,  Air  Capital  is  hereby 
assessed  a  civil  penalty  in  the  amount  of 
$3,500. 

The  civil  penalty  assessed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  Attorney  General  for 
collection  of  the  civil  penalty  in  the 
appropriate  United  States  District  Court. 
Also  failure  to  pay  this  civil  penalty 
within  20  days  of  service  will  result  in 
the  accrual  of  interest  in  accordance 
with  the  rate  established  pursuant  to  31 
U.S.C.  3717.  That  same  authority  also 
provides  for  a  penalty  charge  of  six 
percent  (6%)  per  annum,  which  will 
accrue  if  payment  is  not  made  within 
110  days  of  service.  Payment  should  be 
made  by  certified  check  or  money  order, 
payable  to  the  Department  of . 
Transportation,  and  sent  to  the  Office  of 
the  Chief  Counsel,  Research  andSpecial 


Programs  Administration,  room  8420, 
400  7th  Street,  SW.,  Washington,  DC 
20590. 
Issued  May  2&,  1985. 

L.D.  Santman, 

Director,  Materials  Transportation  Bureau 

Certified  mail— Return  receipt  requested 
(RefNo.84-02-CM] 

Grant  of  Partial  Relief 

In  the  Matter  of:  WorthingtOn  Cylinders 
Corporation.  Respondent 

Background 

On  September  21, 1984,  the  Associate 
Director  for  the  Office  of  Operations  and 
Enforcement  (OOE)  issued  a  five-part 
compliance  order  to  Respondent, 
Worthington  Cylinder  Corporation 
(Worthington).  Worthington  submitted  a 
timely  appeal  to  challenge  only  one  of 
the  findings  contained  in  the  order, 
"  namely  a  violation  of  49  CFR  178.51- 
11(a)  for  failing  to  uniformly  and 
property  heat  treat  its  DOT  specification 
cylinders.  The  Associate  Director's 
order  dated  September  21, 1984  is 
incorporated  herein  by  reference. 

The  basis  of  Worthington's  appeal  is 
as  follows: 

First,  there  is  no  reasonable  basis,  in  the 
regulations  or  otherwise,  for  the  Associate 
Director's  finding  that  Worthington  has 
violated  S  178.51-ll(a)  with  respect  to  heat 
treatment.  Second,  the  finding  and  order  is 
inconsistent  with  past  DOT  interpretations  of 
S  178.51-ll(a)  and  represents  a  sudden, 
arbitrary  and  unreasonable  departure  from 
past  DOT  inteiilretations.  Third,  even  if  there 
were  any  legitimate  basis  to  support  the 
Associate  Director's  finding  and  order,  if  the 
order  were  affirmed  without  modifying  the 
prescribed  time  for  compliance,  the  order  as 
written,  in  conjunction  with  49  CFR 
107.325(b),  would  require  the  completion  by 
Worthington  of  a  major  change  in  its 
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manufacturing  processes  within  twenty  days 
of  the  decision  and  would  have  a  devastating 
competitive  and  economic  impact  on 
Worthington. 

Definition  of  Heat  Treatment 

No  facts  are  disputed  with  regard  to 
the  contested  finding.  Worthington 
acknowledges  that  its  heat  treating 
procedures  does  not  heat  the  entire 
cylinder  to  a  temperature  in  excess  of 
1100°  F.  Worthington's  primary 
argument  centers  on  its  own 
interpretation  of  the  intent  and  purpose 
of  heat  treatment  i,e.,  "to  remove  the 
stress  induced  in  drawing  and  to  retiun 
the  material  to  a  more  ductile  state." 

Worthington  contends  that  "uniform 
mechanical  properties"  are  achieved 
throughout  the  cylinder  because  most  of 
the  "work  hardening"  is  done  on  the 
sidewalls,  concluding  that  the  top  and 
bottbm  do  not  need  as  much  heat 
treatment. 

The  purpose  of  heat  treatment  is  not 
limited  to  stress  relief  as  described  by 
Worthington.  The  function  of  heat 
treatment  is  also  to  obtain  desired 
"properties."  Worthington's  description 
addresses  itself  only  to  achieving  a 
desired  "condition;"  i.e.,  removing  stress 
itself.  The  American  Society  for  Metals 
defines  heat  treatment  and  stress 
reUeving  as  follows: 

"Heat  Treatment.  Heating  and  cooling  a  solid 
metal  or  alloy  in  such  a  way  as  to  obtain 
desired  conditions  or  properties.  Heating  for 
the  sole  purpose  of  hot  working  is  excluded 
from  the  meaning  of  this  definition." 

and 
"Stress  Relieving.  Heating  to  a  suitable 
temperature,  holding  long  enough  to  reduce 
residual  stresses  and  then  cooling  slowly 
enough  to  minimize  the  development  of  new 
residual  stresses."  [Metals  Handbook.  Vol.  1, 
American  Society  for  Metals  (1985)]. 

While  relief  of  cold  work  stresses,  if 
present,  is  accomplished  during  heat 
treatment,  it  is  not  the  exclusive  purpose 
and  fimction  of  heat  treatment.  The 
intent  of  the  regulation  is  to  assure  that 
the  entire  cylinder  is  heat  treated,  not 
just  that  portion  of  the  cylinder 
considered  to  have  stresses  induced  in 
drawing.  The  heating  applied  by 
Worthington  wherein  the  sidewalls 
reach  a  temperature  of  1350°  while  the 
top  of  the  heads  and  the  bottoms  of  each 
cylinder  reached  a  temperature  below 
1100°,  could  in  itself  induce  harmful 
residual  stresses.  Therefore,  I  affirm  the 
decision  of  the  Associate  Director  that 
the  regulation  requires  heat  treating  the 
entire  cylinder. 

Previous  MTB  Interpretations 

Worthington  contends  that  the 
Associated  Director's  decision  and  his 
interpretation  of  the  regulation  are 
inconsistent  with  a  previous 


"interpretation"  made  in  1980  by  a 
memorandum  from  the  Office  of 
Hazardous  Materials  Regulation 
(OHMR)  to  OOE.  The  OHMR  memo 
responded  to  a  memo  from  OOE.  The 
OOE  memo  specifically  referred  to  the 
induction  coil  heating  process  which 
heats  "the  sidewall  of  the  cylinder  and 
virtually  leaves  the  ends  of  the  cylinder 
unaffected."  While  the  OHMR  memo 
was  accurately  cited  by  Worthington  in 
its  appeal  (p.6),  that  memo  did  not 
specifically  address  the  "precise 
question  involved  in  the  current 
proceeding,"  which  is  whether  the  entire 
cylinder  must  be  heat  treated. 

The  1980  dialog  between  OOE  and 
OHMR  concerned  failed  test  results 
involving  coupons  from  the  "crowns"  of 
a  cylinder.  Had  the  OHMR  memo 
concluded  that  a  cylinder  was  properly 
heat  treated  if  coupons  from  its  crown 
passed  the  tests,  then  Worthington's 
reliance  on  that  memo  would  be  well- 
founded.  It  did  not. 

Additionally,  a  review  of  the 
paragraph  in  the  OHMR  memo  dealing 
with  Table  I  of  appendix  A,  part  178, 
shows  that  the  requirement  to 
"satisfactorily  pass  all  tests  prescribed 
in  178.51"  is  joined  to  the  requirement  to 
heat  treat  in  conformance  with  the 
specific  requirements  of  Table  I  of 
appendix  A,  part  178  by  the  conjunctive 
"and",  rather  than  the  disjunctive  "or". 
The  ultimate  logic  of  Worthington's 
argument  leads  to  the  erroneous 
conclusion  that  if  the  coupons  (not 
cylinders)  pass  the  required  tests  the 
cylinder  does  not  have  to  be  heat 
treated  at  all.  Accordingly, 
Worthington's  interpretation  of  the 
OHMR  memo  is  emphatically  rejected. 

Uniform  and  Proper  Heat  Treatment 

The  interpretational  debate  between 
OOE  and  Worthington  throughout  this 
proceeding  has  focused  on  the  two 
essential  elements  of  heat  treatment: 
that  it  be  (1)  uniform  and  (2)  proper. 
Worthington  is  correct  in  asserting  that 
the  meaning  given  these  two  words  is 
not  consistent  among  OOE,  OHMR  and 
the  Compressed  Gas  Association  (CGA) 
publication  cited  by  Worthington  in  its 
appeal.  Basic  Considerations  of 
Cylinder  Design.  The  regulation  uses  the 
two  words  together,  "uniformly  and 
properly."  However,  in  each  of  the 
references  to  heat  treatment  all  parties 
as  well  as  the  regulation  have  used  one 
word  in  common,  "cylinder."  None  of 
the  authorities  relied  upon  has  used  the 
words,  "stress  relief  or  "coupon,"  or 
"portion  of  the  cylinder."  Both  the  HMR 
and  plain  English  usage  of  the  word 
"cylinder"  without  using  adjectives 
implies  the  entire  cylinder.  The 
Associate  Director  in  his  compliance 


order  did  not  interpret  the  words, 
"uniform"  and  "proper"  as  independent 
adjectives  for  "heat  treatment."  Instead, 
he  joined  them  together  and  emphasized 
their  application  to  the  entire  cylinder. 
Thus,  the  Associate  Director's 
conclusion  that  the  entire  cylinder  must 
be  heat  treated  is  sound  and  comports 
with  the  intent  of  the  HMR. 

Worthington  relies  upon  the  CGA's 
reference  to  heat  treatment  in  its 
industry  publication.  However,  it  is  not 
unusual  for  Federal  regulations  to  differ 
with  industry  codes,  by  establishing 
more  stringent  standards,  while 
simultaneously  incorporating  by 
reference  much  of  the  pre-existing 
industry  standard.  (Note  that  49  CFR 
178.51-11  does  not  incorporate  by 
reference  an  authority  outside  of  the 
regulation.) 

Rulemaking 

Because  the  interpretation  described 
herein  is  not  novel,  there  is  no  basis  to 
require  a  rulemaking  initiative  on  the 
part  of  MTB.  In  our  view,  the  existing 
rule  is  a  lawfully  promulgated  and 
technically  sound  regulation  based  upon 
sound  safety  concerns.  As  stated  by  the 
Assoilate  Director  in  his  order,  the 
administrative  record  of  this  case  alone 
does  not  justify  additional  rulemaking. 

Findings  and  Order 

Notwithstanding  my  a^rmation  of  the 
Associate  Director's  findings,  it  is 
evident  to  me  that  Worthington's 
reliance  on  its  own  interpretation  of  this 
regulation  was  made  in  good  faith. 
Therefore,  some  mitigation  is  warranted 
with  respect  to  the  time  period  within 
which  compliance  must  be 
accomplished. 

Having  reviewed  the  administrative 
record  in  this  case,  I  hereby  affirm  the 
finding  of  the  Associate  Director  that 
Worthington  violated  49  CFR  178.51- 
11(a).  However,  the  compliance  order  is 
amended  by  deleting  Item  1  thereof,  and 
substituting  the  following: 

1.  Worthington  shall  uniformly  and 
properly  heat  treat  its  DOT  specification 
cylinders  in  accordance  with  49  CFR  178J1- 
ll(a]  so  that  the  entire  cylinder  is  heated  to  a 
temperature  above  1100"  F.  Compliance  with 
this  requirement  shall  be  accomplished 
within  120  days  of  receipt  of  this  order, 
provided  however  that  the  time  period  for 
compliance  may  be  extended  beyond  120 
days  by  the  Associate  Director  for 
Operations  and  Enforcement  if  Worthington 
demonstrates  to  the  satisfacUon  of  the 
Associate  Director  that  compliance  cannot  be 
accomplished  within  the  120  days.  Any 
request  for  extension  of  the  120  day  period 
must  be  written  and  received  by  the 
Associate  Director  no  later  than  45  days  prior 
to  termination  of  the  120  day  period. 
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The  Order  of  September  21. 1984. 
except  as  modified  herein,  continues  in 
full  force  and  effect. 

Issued:  February  11 ,  198a        J 
LD.  Santman.  < 

Director.  Materials  Transportation  Bureau. 

Certified  mail— Return  receipt  requested 
[RefNo.84-03-CM]  i 

Grant  of  Partial  Relief  ' 

In  the  Matter  of:  Kargard  Industries,  Inc.. 
Respondent  I 

Background 

On  October  19, 1984,  the  Associate 
Director  for  Operations  and 
Enforcement  (OOE)  issued  a  seven  part 
compliance  order  to  Respondent. 
Kargard  Industries,  Inc.  (Kargard). 
Kargard  submitted  a  timely  appeal  to 
challenge  only  the  first  finding 
contained  in  the  order,  i.e.,  a  violation  of 
49  CFR  178.61-ll(a)  for  failing  to 
uniformly  and  properly  heat  treat  its 
DOT  specification  cylinders.  The 
Associate  Director's  order  dated 
October  19. 1984  is  incorporated  herein 
by  reference.  In  its  appeal  Kargard 
submitted  additional  arguments  by 
written  correspondence  and 
documentation  dated  November  10, 1984 
and  February  14. 1985. 

Discussion 

In  its  appeal  Kargard  embellished  its 
previous  argument  with  additional 
technical  information  regarding  the 
manufacturing  of  its  4BW  cylinders. 
Kargard  continues  to  argue  that  its 
"three-step"  process  of  heat  treating  the 
cylinders  produces  a  product  which  is 
safe  and  "meets  the  letter  and  spirit  of  . 
the  code."  Additionally,  Kargard  seems 
to  be  defending  the  induction  heat 
treatment  method. 

The  Office  of  Operations  and 
Enforcement  (OOE)  does  not  contend 
that  inductive  heat  treatment  caimot  be 
"proper."  "iTie  objection  to  Kargard's 
head  treating  method  concerns  the 
"three-step"  approach  proposed  as  a 
remedy  to  the  "uniform  and  proper" 
standard  which  is  lacking  for 
compliance  under  49  CPR  178.61-ll(a). 
As  stated  in  the  Associate  Director's 
order,  the  cylinder  must  be  heat  treated 
"in  its  entirety"  whether  by  induction 
method  or  furnace  method.  Also,  the 
heat  treatment  must  be  performed  after 
all  welding  and  forming  operations. 
Kargard's  system  performs  localized 
heat  treatment  after  some  welding  but 
also  prior  to  some  welding. 

Kargard's  contention  that  the  multiple 
stage  heat  treatment  satisfies  the  safety 
designs  of  the  heat  treatment  process 
relies  heavily  on  Kargard's  construction 
that  the  purpose  of  heat  treatment  is  to 


stress  relieve.  Stress  relief  achieves  a 
dejired  "condition."  i.e..  removing  stress 
itself.  However,  the  function  of  heat 
treatment  is  also  to  obtain  desired 
"properties."  The  American  Society  for 
Metals  defines  heat  treatment  and  stress 
relieving  as  follows: 

"Heat  treatment  Heating  and  cooling  a  solid 
metal  or  alloy  in  such  a  way  as  to  obtain 
desired  conditions  or  properties.  Heating  for 
the  sole  purpose  of  hot  working  is  excluded 
from  the  meaning  of  this  definition." 

and 
"Stress  Relieving.  Heating  to  a  suitable 
temperature  holding  long  enough  to  reduce 
residual  stresses  and  then  coohng  slowly 
enough  to  minimize  the  development  of  new 
residual  stresses."  Metals  Handbook,  Vol  1. 
American  Society  for  Metals  (1985). 

While  relief  of  cold  work  stresses,  if 
present,  is  accomplished  during  heat 
treatment  it  is  not  the  exclusive  purpose 
and  function  of  heat  treatment.  ITie 
intent  of  the  regulation  is  to  assure  that 
the  entire  cylinder  is  heat  treated  not 
just  that  portion  of  the  cylinder 
considered  to  have  stresses  induced  in 
drawing.  I  agree  therefore,  with  the 
Associate  Director's  finding  that  the 
regulation  at  issue  does  not  permit 
Kargard  to  heat  treat  the  heads  before 
assembly  and  the  sidewalls  after 
assembly. 

Findings  and  Order 

Accordingly.  I  affirm  the  finding  of  the 
Associate  Director  for  OOE  that 
Kargard  violated  49  CFR  178.61-ll(a)  for 
failing  to  uniformly  and  properly  heat 
treat  its  DOT  specification  cylinders. 
However,  his  order  dated  October  19, 
1984  in  item  1  requires  immediate 
compliance.  This  portion  of  the  order 
fails  to  recognize  the  potential  transition 
problems  if  Kargard  must  modify  its 
heat  treatment  facilities. 

While  this  order  does  not  forbid  the 
use  of  heat  treatment  by  induction,  there 
is  reason  to  believe  that  Kargard's 
current  facilities  may  not  permit  the  use 
of  induction  heat  treatment  to  comply 
with  this  order.  Kargard's  analysis  as 
presented  in  the  administrative  record 
implies  that  some  conversion  of  its 
physical  plant  may  be  necessary,  such 
as  conversion  to  a  furnace  heat  treating 
method.  Because  the  record  reflects 
Kargard's  good  faith  desire  to  comply 
with  DOT  regulations,  some  mitigation 
with  respect  to  a  time  period  for 
compliance  is  warranted.  Therefore,  the 
compliance  order  is  amended  by 
deleting  Item  1  thereof,  and  substituting 
the  following: 

1.  Kargard  shall  uniformly  and  properly 
heat  treat  its  DOT  specification  cylinders  in 
accordance  with  49  CFR  178.ei-ll(a)  so  that 
the  entire  cylinder  is  heated  to  a  tempertature 
above  1100°F.  Compliance  with  this 


requirement  shall  be  accomplished  within  120 
days  of  receipt  of  this  order,  provided 
however  that  the  time  period  for  compliance 
may  be  extended  beyond  120  days  by  the 
Associate  Director  for  Operations  and 
Enforcement  if  Kargard  demonstrates  to  the 
satisfaction  of  the  Associate  Director  that 
compliance  cannot  be  accomplished  within 
the  120  days.  Any  request  for  extension  of  the 
120  day  period  must  t>e  written  and  received 
by  the  Associate  Director  no  later  than  45 
days  prior  to  termination  of  the  120  day 
period." 

The  Order  of  October  19. 1984  except 
as  modified  herein  continues  in  full 
force  and  effect. 

Issued:  May  2, 1985. 
L.D.  Santman. 
Director,  Materials  Transportation  Bureau. 

Certified  mail — Return  receipt  requested 
[RefNo.84-ll-CD) 

Grant  of  Partial  Relief 

In  the  Matter  of:  Select  Drink,  Inc., 
Respondent 

Background 

On  January  3. 1985.  the  Associate 
Director  for  the  Office  of  Operations  and 
Enforcement  (OOE)  issued  an  Order  to 
Select  Drink,  Inc.  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$3,500  for  violations  of  49  CFR  171.2(c). 
173.34(e)  and  173.301(c).  The  Associate 
Director's  Order  dated  January  3, 1985  is 
incorporated  herein  by  reference. 

Discussion 

The  basis  of  Respondent's  appeal  is 
that  the  assessed  penalty  is  too  high.  In 
support  of  this  it  argued  that  the 
Department's  goal  of  compliance  has 
been  met  by  the  Respondent  and  they 
now  comply  with  the  regulations,  having 
set  up  a  retest  program  to  ensure  that 
the  violations  do  not  occur  again.  Other 
than  the  amount  of  the  penalty,  the 
Respondent  has  contested  no  other 
findings  of  the  Order. 

In  the  Notice  of  Probable  Violation 
(NOPV).  the  Respondent  was 
preliminarily  assessed  a  $7,000  civil 
penalty.  Based  on  Respondent's 
response  to  the  NOPV  and  evidence 
submitted  at  the  informal  conference, 
the  Order  assessed  a  civil  penalty  of 
$3,500.  The  Respondent  has  now 
requested  the  civil  penalty  be  abated 
further.  Due  to  the  nature  of  the 
violations  and  the  potential  risk  posed, 
the  assessment  of  a  civil  penalty  is 
warranted.  However,  additional 
mitigation  is  granted  based  on  the 
Respondent's  positive  actions  in 
response  to  the  NOPV. 
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Findings 

The  Order  of  January  3, 1985,  and 
each  finding  made  therein,  is  affirmed 
except  that  portion  of  the  Order 
assessing  a  penalty  of  $3,500.  The 
appeal  of  the  Respondent  has  been 
considered  and  partial  relief  is 
warranted.  Accordingly,  Select  Drink, 
Inc.  is  hereby  assessed  a  civil  penalty  in 
the  amount  of  $2,000. 

This  civil  penalty  must  be  paid  within 
20  days  of  your  receipt  of  this  decision. 
Failure  to  pay  the  civil  penalty  will 
result  in  referral  of  this  matter  to  the 
Attorney  General  for  collection  of  the 
civil  penalty  in  the  appropriate  United 
States  District  Court.  Also,  failure  to  pay 
this  civil  penalty  within  20  days  of 
service  will  result  in  the  accrual  of 
interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C.  3717. 
That  same  authority  also  provides  for  a 
penalty  charge  of  six  percent  (6%)  per 
annum,  which  will  accrue  if  payment  is 
not  made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order,  payable  to  the 
Department  of  Transportation,  and  sent 
to  the  OfHce  of  the  Chief  Coimsel, 
Research  and  Special  Programs 
Administration,  Room  8420, 400  7th 
Street,  SW.,  Washington,  DC  20590. 

Issued:  lanuary  31, 1985. 
L  D.  Santman. 
Director,  Materials  Transportation  Bureau. 

CertlHed  mail — Return  receipt  requested 
[Ref.  No.  85-10-CEM] 

Denial  of  Relief 

* 
In  the  Matter  of:  Europe.  USA,  Inc., 
Respondent 

Background 

On  December  10, 1985,  the  Acting 
Chief  Counsel  issued  an  Order  to 
Respondent  assessing  a  penalty  in  the 
amount  of  $12,000  for  violations  of  49 
CFR  171.2(c).  172.200, 172.201(a)(4). 
172.202  (a)(2)  and  (a)(3)  and  173.306(c), 
(c)(4),  (c)(5)  and  (c)(6),  of  the  Hazardous 
Materials  Regulations.  Respondent 
submitted  a  timely  appeal  of  the  Order, 
challenging  the  findings  of  the  Order. 
The  Acting. Chief  Counsel's  Order,  dated 
December  10. 1965,  is  incorporated 
herein  by  reference. 

Discussion 

Respondent's  basis  for  appeal  is  that 
the  inspector  did  not  understand  the  , 
filling  process  Respondent  was  using  to 
fill  the  halon  blend  fire  extinguishers  at 
issue  in  this  proceeding.  Respondent 
requested  that  another  inspection  be 
performed  with  an  independent  third 
party  inspector,  as  well  as  DOTs 
inspector,  to  ensure  a  fair  inspection. 


Respondent's  assertion  that  its 
procedures  were  proper  and  in 
compliance  with  the  Regulations,  is  not 
sufficiently  substantiated  to  contradict 
the  findings  made  in  the  Order  or  the 
evidence  on  which  they  were  based. 

Findings 

The  issue  raised  by  Respondent  in  its 
appeal  has  been  considered,  and  in  the 
absence  of  any  evidence  to  support  it. 
the  Order  of  December  10, 1985. 
assessing  a  $12,000  civil  penalty  is 
affirmed. 

The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  Attorney  GeneraLfor 
collection  of  the  civil  penalty  in  the 
appropriate  United  States  District  Court. 
Also  failure  to  pay  this  civil  penalty 
within  20  days  of  service  will  result  in 
the  accrual  of  interest  in  accordance 
with  the  rate  established  pursuant  to  31 
U.S.C.  3717.  That  same  authority  also 
provides  for  a  penalty  charge  of  six 
percent  (6%)  per  aimum,  which  will 
accrue,  if  payment  is  not  made  within 
110  days  of  service.  Payment  should  be 
made  by  certified  check  or  money  order, 
payable  to  the  Department  of 
Transportation,  and  sent  to  the  Office  of 
the  Chief  Counsel.  Research  and  Special 
Programs  Administration,  Room  8420, 
400  7th  Street.  SW..  Washington.  DC 
20590. 

Date  Issued:  March  24, 1986. 
M.  Cynthia  DouglasSj 
Administrator. 

Certified  mail — Return  receipt  requested 
(Ref.  No.  85-14-SFE) 

Denial  of  Relief 

In  the  Matter  of:  American  Security 
Intemationi.1.  Inc.,  Respondent 

Background 

On  January  22. 1986,  the  Acting  Chief 
Counsel  issued  an  Order  to  Respondent 
assessing  a  penalty  in  the  amount  of 
$5,000  for  violations  of  49  CFR  171.2(a), 
172.101, 172.200(a),  172.204(a),  172.300(a), 
172.301(a),  172.400(a),  172.400(b)(2),  and 
173.22a(b).  The  Respondent  filed  a 
timely  appeal  of  the  Order,  requesting 
revaluation  of  the  assessed  civil  penalty. 

Discussion 

Respondent's  basis  for  appeal  is 
financial  hardship  in  paying  the  civil 
penalty.  Respondent  has  expressed 
concern  that  if  it  is  required  to  pay  this 
penalty  it  may  not  be  able  to  stay  in 
business.  As  evidence  of  this. 
Respondent  submitted  a  copy  of  its  1984 
tax  return,  which  showed  that 
Respondent  paid  no  income  tax  in  1984 


because  of  a  $15,000  loss.  The  return 
was  certified  as  being  accurate  by 
Respondent's  CPA.  Although  the  tax 
return  does  show  that  Respondent 
sustained  a  $15,000  loss  it  does  not 
support  Respondent's  position  that  the 
penalty  would  put  Respondent  out  of 
business. 

Findings 

The  issue  raised  by  Respondent  in  its 
appeal  has  been  considered,  and  in  the 
absence  of  su^icient  evidence  to 
support  it.  the  Order  of  January  22, 1966 
is  affirmed,  including  the  $5,000  civil 
penalty  assessed  therein.  In  light  of 
Respondent's  fmancial  difficulty 
Respondent  will  be  allowed  to  pay  the 
civil  penalty  in  monthly  installments  of 
$500  per  month  for  ten  months.  The  first 
{500  must  be  paid  within  20  days  of  its 
receipt  of  this  decision.  The  remaining 
installments  will  be  due  on  the  first  of 
each  month  beginning  June  1. 1986. 

Failure  to  pay  the  civil  penalty  will 
result  in  referral  of  this  matter  to  the 
Attorney  General  for  collection  of  the 
civil  penalty  in  the  appropriate  United 
States  District  Court.  Also,  failure  to  pay 
this  civil  penalty  within  20  days  of 
service  will  result  in  the  accrual  of 
interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C.  3717. 
That  same  authority  also  provides  for  a 
penalty  charge  of  six  percent  (6%)  per 
annum,  which  will  accrue,  if  payment  is 
not  made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order,  payable  to  the 
Department  of  Transportation,  and  sent 
to  the  Office  of  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration,  room  8420,  400  7th 
Street  SW..  Washington.  DC  20590. 

Issued:  April  17, 1986. 
M.  Cynthia  Douglass, 
Administrator.  Research  and  Special 
Programs  Administration. 

Certified  mail — ^Return  receipt  requested 
(Ref.  No.  85-18-CRRl 

Dradal  of  Relief 

In  the  Matter  of:  Indiana  Propane  Cylinder 
Corporation.  Respondent. 

Background 

On  February  4, 1986.  the  Acting  Chief 
Counsel  issued  an  Order  to  Respondent 
assessing  a  penalty  in  the  amount  of 
$14,000  for  violations  of  49  CFR  171.2(c) 
and  173.34(i).  The  Respondent  submitted 
a  timely  appeal  of  the  Order  requesting 
the  civil  penalty  be  reduced  to  $5,000. 
The  Acting  Chief  Counsel's  Order,  dated 
February  4. 1986,  is  incorporated  herein 
.  by  reference. 


Z' 
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Discussion 

Respondent's  basis  for  appeal  is 
Hnancial  hardship  in  paying  the  civil 
penalty  assessed  in  the  Order. 
Consequently,  Respondent  has  made  an 
offer  in  compromise  of  $5,000.  Although 
claiming  that  the  $5,000  would  still  pose 
a  financial  burden.  Respondent  states 
that  it  can  pay  that  amount  and  still  stay 
in  business.  To  support  its  claim  of 
financial  hardship.  Respondent  relies  on 
the  income  statement  and  balance  sheet, 
submitted  in  its  response  to  the  Notice 
of  Probable  Violation,  showing  the 
company's  status  as  of  December  31, 
1985.  These  financial  statements  were 
not  certified  by  an  independent 
accountant  nor  signed  by  the  company 
official  responsible  for  the  accuracy  of 
such  statements;  nor  were  they 
supported  by  independent  verifiable 
documentation.  Under  these 
circumstances,  and  in  light  of  the  fact 
that  the  claim  of  financial  hardship  has 
already  been  taken  into  account  in 
reducing  the  amount  of  the  civil  penalty 
in  the  Order,  there  is  no  additional 
evidence  in  the  record  to  support 
Respondent's  position.  I 

Findings 

The  offer  submitted  by  Respondent  to 
pay  a  civil  penalty  of  $5,000  is  rejected, 
and  the  Order  of  February  4, 1988, 
assessing  a  $14,000  civil  penalty  is 
affirmed.  Respondent?  offer  to  pay 
$5,000  is  accepted  as  the  first 
installment  payment  of  the  civil  penalty, 
with  the  remaining  $9,000  to  be  paid  in 
consecutive  monthly  installments  of 
$500.00  per  month  for  the  next  eighteen 
months. 

Payment  of  the  $5,000  must  be  made 
within  20  days  of  your  receipt  of  this 
decision.  The  installment  payments  of 
$500  per  month  are  to  begin  on  May  1, 
1966,  and  continue  to  be  paid  on  the  first 
day  of  each  month  thereafter. 

Failure  to  pay  the  civil  penalty  will 
result  in  referral  of  this  matter  to  the 
Attorney  General  for  collection  of  the 
civil  penalty  in  the  appropriate  United 
States  District  Court.  Also  failure  to  pay 
this  civil  penalty  within  20  days  of 
service  will  result  in  accrual  of  interest 
in  accordance  with  the  rate 
estubhshment  pursuant  to  31  U.S.C. 
3717.  That  same  authority  also  provides 
for  a  penalty  charge  of  six  percent  (6%] 
per  annum,  which  will  accrue,  if 
payment  is  not  made  within  110  days  of 
service.  Failure  to  pay  an  installment  on 
time  will  result  in  acceleration  of  the 
remaining  balance  due  as  well  as 
assessment  of  penalty  and  interest. 
Payment  should  be  made  by  certified 
check  or  money  order,  payable  to  the 
Department  of  Transportation,  and  sent 


to  the  Office  of  the  Chief  Counsel. 
Research  and  Special  Programs 
Administration,  Room  8420. 400  7th 
Street.  SW.,  Washington,  DC.  20590. 

March  24. 1986. 

M.  Cynthia  Douglass, 

Administrator,  Research  and  Special      , 

Programs  Administration. 

Certined  mail — Return  receipt  requested 

[Ref.  No.  86-02-SBJ 

Denial  of  Relief 

In  the  Matter  of:  J.T.  Baker  Chemical 
Company,  Respondent. 

Background 

On  March  10, 1987.  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration,  issued  an  Order  to  J.T. 
Baker  Chemical  Company  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$1,000  for  a  violation  of  49  CFR  171.2(a). 
172.101.  and  173.119(a).  The  Respondent 
submitted  a  timely  appeal  of  the  Order, 
challenging  it  on  four  bases.  The  Chief 
Counsel's  Order  dated  March  10. 1987  is 
incorporated  herein  by  reference. 

Discussion 

The  Respondent's  bases  for  appeal 
are:  (1)  Respondent  did  not  "knowingly" 
commit  any  acts  which  violated  the 
regulations;  (2)  Respondent  did 
purchase,  receive,  and  ship  DOT 
packages  which  complied  with  49  CFR 
178.211-6  in  all  respects  except  that  the 
DOT  specification  marking  was  missing 
on  some  of  the  packages,  and  at  no  time 
was  there  any  compromise  of  safety  by 
virtue  of  a  missing  manufacturer's  DOT 
marking  on  an  otherwise  compliant  box; 
(3)  Respondent  attempted  to  purchase 
DOT  specification  containers  for  the 
shipment:  and  (4]  the  charges  against 
Respondent  should  be  dismissed  and  the 
matter  reviewed  on  the  merits 
concerning  the  failure  to  properly  mark 
a  package. 

Respondent's  first  argument  is  that  it 
did  not  "knowingly"  violate  the  sections 
cited  in  the  Notice  of  Probable 
Violation.  49  CFR  107.299  states  that 
"knowingly"  means: 

that  a  person  who  commits  an  act  which  is  a 
violation  of  the  Act  or  of  the  requirements  of 
this  subchapter  *  *  *  commits  that  act  with 
knowledge  or  knowingly  when  that  person  (1) 
has  actual  knowledge  of  the  facts  that  give 
rise  to  the  violation,  or  (2)  should  have 
known  of  the  facts  that  give  rise  to  the 
violation.  A  person  knowingly  commits  an 
act  if  the  act  is  done  voluntarily  and 
intentionally.  Knowledge  or  knowingly  means 
that  a  person  is  presumed  to  be  aware  of  the 
requirements  of  the  Act  and  this  subchapter 
*  *  *  Knowledge  and  knowingly  does  not 
require  that  a  person  have  an  intent  to  violate 
the  requirements  of  the  Act  or  the 
requirements  of  this  subchapter  *  *  * 


Given  this  definition,  the  Respondent 
in  this  case  knowingly  offered  packages 
for  transportation  that  were  not  properly 
marked.  Even  if  the  Respondent  was  not 
aware  that  the  boxes  were  not  properly 
marked,  Respondent  should  have  known 
that  they  were  not.  Further.  Respondent 
voluntarily  offered  the  packages  for 
transportation.  Therefore,  the  argument 
that  the  Respondent  did  not  knowingly 
violate  the  regulations  is  without  merit. 

Respondent's  second  argument  is  that 
it  did  purchase,  receive,  and  ship  DOT 
packages  which  complied  with  49  CFR 
178.211-6  in  all  respects  except  for  the 
absence  of  the  DOT  specification 
marking  on  some  of  the  packages,  and 
that  at  no  time  was  there  any 
compromise  in  safety  by  virtue  of  a 
missing^  manufacturer's  DOT  marking  on 
an  otherwise  compliant  box.  This 
recitation  of  facts  does  not  excuse  the 
violation,  but  is  an  admission  of  it. 
Further,  without  the  specification 
marking  on  the  box  there  was  no  way 
for  the  Respondent  to  determine 
whether  or  not  the  box  had  been 
subjected  tathe  testing  required  by  the 
regulations  and.  therefore,  was  a  safe     - 
and  authorized  container  in  which  to 
ship  the  material.  Thus,  safety,  in  fact, 
was  compromised  by  Respondent's 
actions. 

Respondent's  third  argument  is  that  it 
tried  to  obtain  DOT  specification  boxes 
for  the  shipment.  As  the  Order  in  this 
case  states,  this  fact  was  taken  into 
consideration  prior  to  the  issuance  of 
the  Order.  Respondent  had  an  obligation 
to  check  each  box  for  the  proper 
specification  marking  prior  to  its  use. 
The  fact  that  Respondent  tried  to  obtain 
the  appropriate  boxes  does  not  serve  to 
excuse  the  violation,  but  was  taken  into 
account  as  a  mitigating  factor. 

In  its  fourth  argument.  Respondent 
appears  to  be  saying  that  the 
manufacturer  should  have  marked  the 
specification  on  the  boxes.  However, 
that  argument  is  irrelevant  to  the 
violation  at  hand.  49  CFR  171.2(a) 
requires  a  person  who  offers  or  accepts 
a  hazardous  material  for  transportation 
in  commerce  to  ensure  that  the  package 
so  offered  or  accepted  is  marked  in 
accordance  with  the  regulations.  Prior  to 
offering  the  material  for  transportation, 
the  Respondent  was  required  to  make 
certain  that  the  boxes  were  properly 
marked.  Respondent  did  not  do  so. 

Findings 

Based  on  my  review  of  the  record.  I 
find  die  following: 

(1)  Respondent  knowingly  offered 
packages  for  transportation  that  were 
not  properly  marked.  , 
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(2)  The  absence  of  DOT  specification 
markings  on  some  of  the  packages  was  a 
compromise  of  safety. 

(3J  The  fact  that  Respondent  tried  to 
obtain  the  required  specification  boxes 
does  not  excuse  the  violation. 

(4)  Respondent  failed  to  ensure  that 
the  packages  were  marked  with  the 
required  specification  prior  to  offering 
hazardous  materials  for  transportation 
in  those  packages,  and  any  separate 
violation  by  the  package  manufacturer 
is  irrelevant 

(5)  Consequently,  the  four  issues 
raised  by  the  Respondent  in  its  appeal 
are  found  to  be  without  merit. 

(6)  The  civU  penalty  was  mitigated  in 
the  Order  by  an  appropriate  amount, 
and  no  basis  for  further  mitigation  of  the 
penalty  exists. 

Therefore,  the  Order  of  March  10, 
1987,  assessing  a  $1,000  civil  penalty,  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  U.S.  Attorney  for  collection 
of  the  civil  penalty  in  the  appropriate 
United  States  District  Court.  Also, 
failure  to  pay  this  civil  penalty  within  20 
days  of  service  will  result  in  the  accrual 
of  interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C.  3717  as 
well  as  a  penalty  charge  of  six  percent 
(6%)  per  aimum.  Payment  should  be 
made  by  certified  check  or  money  order 
payable  to  the  Department  of 
Transportation,  and  set  to  the  Chief, 
Accounting  Branch  {M-86.2),  Accounting 
Operations  Division,  Office  of  the 
Secretary,  room  2228,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

Date  Issued:  October  19, 1987. 
M.  Cynthia  Douglass. 
Administrator,  Research  and  Special 
Programs  Administration. 

Certified  mail — Return  receipt  requested 
[Ref.  No.  86-09-CRJ 

Partial  Grant  of  Relief 

In  the  Matter  of:  Brendle.  Inc.,  Respondent. 
Backgmund 

On  November  24, 1987,  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  issued  a  Final  Order  to 
Respondent,  assessing  a  penalty  in  the 
amount  of  $2,250  for  violations  of  49 
CFR  173.34(e)(3)  and  173.34(e)(5).  By 
letter  receiveid  January  26, 198a 
Respondent  submitted  an  appeal  of  the 
Order,  challenging  the  occurrence  of 
violations  on  two  bases.  The  Chief 


Counsel's  Fmal  Order  is  incorporated  by 
reference. 

Discussion 

With  respect  to  Violation  No.  1, 
performing  retests  on  DOT  specification 
cylinders  using  equipment  not  capable 
of  being  read  to  an  accurac  of  1 
percent.  Respondent  contends,  as  it  did 
before  issuance  of  the  Final  Order,  that 
the  employee  who  performed  the 
retesting  during  the  inspection  was  a 
trainee  and  generally  did  not  perform 
retesting  without  supervision. 
Furthermore,  Respondent  asserts  that  its 
regular  employees  were  qualified  to 
retest  and  such  an  employee  could  have 
correctly  retested  the  cylinder  during  the 
inspection. 

During  the  inspection,  the  inspector 
observed  the  testing  of  a  DOT 
specification  3AA  cylinder  and  inquired 
which  burette  was  used  to  measure  the 
total  expansion  of  the  cylinder. 
Respondent's  employee  indicated  a 
burette  that  could  not  be  read  to  an 
accuracy  of  1  percent  of  the  total 
expansion  of  this  cylinder,  and  a 
photograph  was  taken  to  establish  this 
fact. 

Moreover,  to  confirm  the  first 
employee's  response,  the  inspector 
asked  Idas  Brendle,  Respondent's 
employee  with  six  years  of  retest 
experience,  if  the  previously  indicated 
burette  was  used  to  retest  that  DOT 
3AA  cylinder  Mr.  Brendle  replied  that 
use  of  the  indicated  burette  was 
standard  procedure.  Thus.  Respondent's 
regular  retesting  employee  confirmed 
that  the  wrong  burette  was  utilized  for 
retesting  the  DOT  3AA  cylinder. 
Consequently,  Respondent's  present 
contention  is  without  merit  in  ligtvt  of  the 
direct  evidence  that  the  improper 
burette  was  utilized. 

With  respect  to  Violation  No.  2.  failing 
to  maintain  records  listing  the 
reinspection  and  retest  results  of  DOT 
specification  cylinders.  Respondent 
contends  that,  while  some  of  its 
reinspection  and  retest  records  were  not 
dated  or  signed  and  failed  to  contain 
adequate  descriptions  of  each  cylinder 
retested,  this  required  information  was 
available  from  other  business  records 
generated  by  the  Respondent.  In 
response  to  the  Notice  of  Probable 
Violation,  Respondent  had  submitted  a 
series  of  invoices  and  pressure  charts 
which  it  claimed  provided  the 
information  in  question.  However,  these 
records  did  not  identify  the  results  of 
reinspection  or  the  DOT  specification'of 
the  cylinders  and  thus  did  not  meet  the 
regulatory  records  requirements. 
Furthermore,  Respondent  failed  to 
submit  additional  information  with  this 
appeal  that  would  rebut  the  finding  on 


this  issue  contained  in  the  Order. 
Consequently,  Respondent's  contention 
is  not  supported  by  evidence  and  is 
without  merit. 

I  have  considered  the  two  issues 
raised  by  the  Respondent  in  its  appeal 
and  find  them  to  be  without  merit. 
However,  based  on  the  delay  in 
processing  this  case,  partial  mitigation 
of  $750  is  warranted.  Therefore,  the 
Chief  Counsel's  Order  of  November  24, 
1987  is  modified  to  reduce  the  civil       . 
penalty  to  $1,500. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  annual  rate  in 
accordance  with  31  U.S.C.  3717. 
Pursuant  to  that  same  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  General  Accounting 
Branch  (M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC. 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

bsued:  September  7, 1988. 
M.  Cynthia  Douglass. 
Administrator. 

Certified  mail — Return  receipt  requested 
(Ref.  No.  86-13-CR] 
Denial  of  Relief 

In  the  Matter  of:  Sentry  Rre  ft  Welding 
Supply,  Respondent. 

Background 

On  April  9, 1987  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration,  issued  a  Revised  Order 
to  Sentry  Fire  and  Welding  Supply 
(Respondent)  assessing  a  penalty  in  the 
amount  of  $1,500  for  violations  of  49 
CFR  173.34(e)  (l)-(5).  The  Respondent 
submitted  a  timely  appeal  of  the  Order, 
challenging  it  on  three  bases.  The  Chief 
Counsel's  Revised  Order  dated  April  9, 
1987  is  Incorporated  by  reference. 

Discussion 

The  Respondent's  bases  for  appeal 
are:  (1)  That  the  DOT  inspection  was 
conducted  during  an  illegal  raid  upon 
Respondent's  place  of  business;  (2)  that 
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the  hydrostatic  tests  were  performed  but 
not  immediately  recorded;  and  (3)  that 
regulations  pertaining  to  hydrotesting  or 
recordkeeping  are  not  within  49  CFR 
part  107.  Respondent's  assertion  that 
DOT  participated  in  an  illegal  raid  of  its 
plant  is  without  merit.  49  App.  U.S.C. 
1808  authorizes  the  Secretary  of 
Transportation  to  conduct  investigations 
to  ensure  compliance  with  the 
Hazardous  Materials  Transportation 
Act  and  the  Hazardous  Materials 
Regulations.  The  December  2. 1985 
inspection  by  the  DOT  compliance 
inspector  was  conducted  pursuant  to 
this  authority.  Additionally,  Respondent 
was  informed  that  the  DOT  inspection 
was  independent  of  the  Arizona 
Department  of  Public  Safety 
investigation.  Consequently,  the  DOT 
compliance  inspection  was  fully 
authorized  by  law. 

Respondent's  second  basis  of  appeal 
is  that  hydrostatic  tests  were  performed 
but  not  recorded.  The  Respondent 
proffered  this  same  explanation  in 
response  to  the  May  1, 1988  Notice  of 
Probable  Violation.  The  Chief  Counsel 
determined  that  Respondent's 
explanation,  in  combination  with 
conducting  retests  and  providing  records 
of  such  retests,  warranted  the  mitigation 
of  the  proposed  penalty  by  $1,000. 
However,  Respondent  propounding  this 
same  justiflcation  at  this  point  does  not 
give  grounds  for  further  reduction  in  the 
assessed  penalty. 

Respondent's  third  basis  of  appeal  is 
that  49  CFR  part  107  does  not  impose 
hydrostatic  testing  or  recordkeeping 
requirements.  Section  107.299  is  RSPA's 
interpretive  regulation  of  the  statutory 
term  "knowingly".  This  section  was 
cited  to  establish  the  basis  on  which  the 
Chief  Counsel  based  his  determination 
that  Respondent  had  acted  with 
knowledge  of  the  acts  which  constituted 
violations.  Section  107.331  lists  the 
factors  that  the  Chief  Counsel 
considered  when  assessing  the  civil 
penalty.  Consequently.  §§  107.299  and 
107.33,'!  do  not  impose  hydrostatic 
testing  and  recordkeeping  requirements, 
but  provide  essential  information  for 
establishing  Respondent's  liability  and 
imposing  civil  penalties.     1 

Findings 

The  three  issues  raised  by  the 
Respondent  in  its  appeal  have  been 
considered.  I  find  that  the  inspection 
was  conducted  pursuant  to  valid 
statutory  authority.  Furthermore,  I  find 
that  sufficient  evidence  hat  not  been 
presented  to  warrant  additional 
mitigation  of  the  assessed  civil  penalty. 
Consequently,  I  affirm  the  civil  penalty 
of  $1,500  and  the  payment  schedule 


outlined  in  the  April  9, 1987  Revised 
Order. 

The  first  monthly  installment  of  the 
civil  penalty  affirmed  herein  must  be 
paid  within  20  days  of  your  receipt  pf 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  U.S.  Attorney  for  collection 
of  the  civil  penalty  in  the  appropriate 
United  States  District  Court.  Also  failure 
to  pay  this  civil  penalty  within  20  days 
of  service  will  result  in  the  accrual  of 
interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C.  3717, 
as  well  as  a  penalty  charge  of  six 
percent  (6%)  per  annum.  Payment  should , 
be  made  by  certified  check  or  money 
order  payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
General  Accounting  Branch  (M-86.2), 
Accounting  Operations  Division,  Office 
of  the  Secretary,  Room  2228,  Department 
of  Transportation,  400  Seventh  Street, 
SW..  Washington.  DC  20590. 

Issued:  September  14, 1987. 
M.  Cynthia  Douglass, 
Administrator,  Research  and  Special 
Programs  Administration. 

[Ref.  No.  8ft-20-CR] 
Denial  of  Relief 

In  the  Matter  of:  Andre  Fire  Equipment, 
Respondent 

Background 

On  March  19, 1987.  the  Chief  Counsel 
assessed  a  $2,000  civil  penalty  against 
Andre  Fire  Equipment  (Respondent)  for 
violations  of  49  CFR  171.2(c)  and  171.34 
(e)(1)  and  (e)(2).  Respondent  submitted 
an  appeal  by  letter  dated  April  13, 1987. 
The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 

Discussion 

The  Chief  Counsel's  Order  determined 
that  Respondent  had  (1)  knowingly 
represented  and  marked  DOT 
specification  cylinders  as  having  been 
properly  retested  without  performing  a 
visual  internal  inspection,  and  (2) 
knowingly  represented  and  marked 
DOT  specification  cylinders  as  having 
been  properly  retested  without 
performing  hydrostatic  retesting  with 
equipment  capable  of  being  read  to  an 
accuracy  of  one  percent  of  the  test 
pressure  and  one  percent  of  total 
volumetric  expansion  or  0.1  cubic 
centimeter. 

Respondent's  bases  for  appeal  are 
that:  (1)  Sommerfeld  Welding  Supply 
Inc.  (Sommerfeld),  not  Respondent, 
owned  the  hydrostatic  testing  equipment 
and  the  building  where  the  testing 
occurred,  (2)  Respondent's  part-time 
employee,  Mr.  Zastrow,  who  did  the 
testing,  was  trained  and  supervised  by 


Sommerfeld,  and  (3)  immediately  after 
the  inspection,  Respondent  notified 
Sommerfeld  and  closed  the  operation. 

First.  Respondent's  contention  that 
Sommerfeld  owned  the  testing 
equipment  and  the  building  is  irrelevant. 
Of  relevance  are  the  facts  that  , 
Respondent's  employee  performed  the 
cyhnder  retesting,  that  he  did  so  in  an 
incomplete  manner,  and  that  he  did  so 
without  the  required  testing  equipment. 
Use  of  another  party's  equipment  and 
building  does  not  absolve  Respondent  of 
responsibility  for  ensuring  the 
correctness  of  the  retesting  it  performs. 

Second  Respondent's  contention  that 
its  employee,  Mr.  Zastrow,  was  trained 
and  supervised  by  Sommerfeld  also  is 
irrelevant.  Mr.  Zastrow  performed  the 
retesting  of  Coca-Cola  cylinders  at  issue 
here,  he  was  paid  for  that  retesting  by 
Respondent,  and  Respondent  then  billed 
Coca-Cola  Co.  of  Sheyboygan,  WI  for 
those  retesting  services.  In  addition, 
Sommerfeld's  President  denies  any 
involvement  with  retesting  cylinders  for 
Coca-Cola,  and  Respondent  has 
provided  no  evidence  tb  the  contrary. 
Even  if  Mr.  Zastrow  was  trained  and  ' 
supervised  by  Sonmierfeld.  Respondent 
is  responsible  for  his  retesting  activities, 
which  he  carried  out  as  Respondent's 
employee,  for  which  Respondent  billed  a 
third  party,  and  of  which  Sommerfeld 
claims  no  knowledge. 

Third,  Respondent's  closing  of  its 
retesting  operation  after  the  inspection 
constitutes  no  defense  to  the  violations. 
This  action  appears  to  be  nothing  more 
than  termination  of  a  retesting  operation 
which  never  had  received  proper 
authorization  in  the  first  place. 

Findings 

Based  on  my  review  of  the  record,  1 
find  the  following: 

(1)  Another  party's  ownership  of  the 
testing  equipment  and  the  building 
where  testing  occurred  does  not  relieve 
Respondent  of  responsibihty  for 
cylinder  retesting  performed  by  its 
employee. 

(2)  Another  party's  alleged  training 
and  supervision  of  Respondent's 
employee/retester  does  not  relieve 
Respondent  of  responsibility  for 
cylinder  retesting  performed  by  its 
employee  and  billed  for  by  Respondent. 

(3)  Respondent's  termination  of  its 
retesting  operations  does  not  relieve  it 
of  responsibility  for  violations  which 
occurred  during  such  operations. 

(4)  Consequently,  the  three  issues 
raised  by  the  Riespondent  in  its  appeal 
are  found  to  be  without  merit. 

(5)  The  civil  penalty  was  mitigated  in 
the  Order  by  an  appropriate  amount. 
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and  no  basis  for  further  mitigation  of  the 
penalty  exists. 

Therefore,  the  Order  of  March  19, 
1987,  assessing  a  $2,000  civil  penalty  is 
affirmed,  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  U.S.  Attorney  for  collection 
of  the  civil  penalty  in  the  appropriate 
United  States  District  Court.  Also  failure 
to  pay  this  civil  penalty  within  20  days 
of  service  will  result  inihe  accrual  of 
interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C.  3717  as 
well  as  a  penalty  charge  of  six  percent 
(6%)  per  annum.  Payment  should  be 
made  by  certified  check  or  money  order 
payable  to  the  Department  of 
Transportation,  and  sent  to  the 
Accounting  Operations  Division,  Office 
of  the  Secretary,  room  2228,  Department 
of  Transportation,  400  Seventh  Street. 
SW.,  Washington,  DC  20590. 

Date  Issued:  November  18, 1987. 
M.  Cynthia  Douglass, 
Administrator,  Research  and  Special 
Programs  Administration. 

Certified  mail— Return  receipt  requested 
(Ref.  No.  86-23-RMS] 

Denial  of  Relief 

In  the  Matter  of:  Advanced  Medical 
Systems,  Inc.,  Respondent. 

Background 

On  October  30, 1986,  the  Chief 
Counsel  assessed  a  $2,000  civil  penalty 
against  Advanced  Medical  Systems,  Inc. 
(Respondent)  for  violations  of  49  CFR 
171.2(a),  172.202(a)(3).  and  173.476(b)  of 
the  Ha;;ardous  Materials  Regulations 
(HMR).  Respondent  submitted  an  appeal 
.  by  letter  dated  October  17, 1986,  and 
supplemented  it  by  letter  dated 
November  18, 1986.  The  Chief  Counsel's 
Superseding  Order  (superseding  the 
Order  dated  October  3. 1986)  is 
incorporated  herein  by  reference. 

Discussion 

Respondent's  bases  for  appeal  are 
that:  (1)  Respondent  did  not 
"knowingly"  commit  acts  which  violated 
the  HMR;  and  (2)  Respondent  believes 
that  the  civil  penalty  assessed  is  unjust 
and  would  cause  Respondent  financial 
difficulty. 

Respondent  contends  that  it  did  not 
"knowingly"  commit  acts  which  violated 
49  CFR  173.476(b)  because  it  did  not 
realize  that  it  was  required  to  obtain  an 
International  Atomic  Energy 
Commission  (IAEA)  Certificate  of 


Competent  Authority  (CCA)  for  the 
special  form  material  itself,  in  addition 
to  obtaining  NRC  and  DOT  approval  of 
the  Type  B  package  for  export  under  49 
CFR  173.471.  DOT  has  consistently 
interpreted  the  word  "knowingly"  in  the 
Hazardous  Materials  Transportation 
Act  (HMTA)  and  defined  it  in  the  HMR 
(49  CFR  107.299]  to  mean  that  a  person 
is  chargeable  with  a  violation  of  the 
HMTA  or  regulations  if  the  person  (1) 
actually  knew  of  the  facts  giving  rise  to 
the  violation  or  (2)  should  have  known 
of  such  facts.  In  other  words,  the 
Department  takes  non-criminal 
enforcement  action  when  it  can  prove 
that  a  person,  through  that  person's 
negligence,  has  violated  the  HMTA  or 
the  HMR.  The  definition  further 
provides  that  a  person  is  presumed  to  be 
aware  of  the  requirements  of  the  HMTA 
and  the  HMR.  "Knowingly"  does  not 
require  that  a.person  have  an  intent  to 
violate  the  requirements  of  the  HMTA 
or  the  HMR.  See  49  CFR  107.299. 
Certainly  a  shipper  of  hazardous 
materials  is  presumed  to  be  aware  of  the 
requirements  of  the  HMTA  and  HMR, 
and  if  any  doubt  or  confusion  exists,  is 
expected  to  inquire  further. 
Respondent's  second  basis  for  appeal  is 
also  without  merit.  Respondent  has 
stated  that  the  amount  of  the  penalty 
under  the  circumstances  is  unjust  and 
would  present  some  financial  difficulty. 
Although  Respondent  did  not  explain 
the  circiunstances  involved,  presumably 
it  refers  to  the  fact  that  Respondent  filed 
for  the  required  CCA  on  October  4, 1985, 
the  day  following  the  RSPA  inspection. 
That  fact  akeady  was  taken  into 
account  in  assessing  the  civil  penalty,  as 
stated  in  the  Notice  of  Probable 
Violation  dated  August  5, 1986,  and  the 
Superseding  Order  dated  October  30, 
1986.  Respondent  also  refers  to  some 
financial  difficulty  which  the  penalty 
would  cause,  without  providing  any 
specific  information  concerning  the 
Respondent's  ability  to  pay  or  the  effect 
on  the  Respondent's  ability  to  continue 
in  business.  Absent  such  information,  no 
basis  exists  to  mitigate  the  penalty. 

Findings 

Based  on  my  review  of  the  record,  I 
find  the  following: 

1.  Respondent  knowingly  offered  a 
hazardous  material  for  transportation  in 
commerce  which  was  not  properly 
described,  in  violation  of  49  CFR  171.2(a) 
and  172.202(a)(3).  by  virtue  of  the  fact 
that  four  shipping  papers  had  listed  on 
them  incorrect  identification  numbers 
for  shipments  of  radioactive  material, 
special  form,  n.o.s.  The  assessment  of  a 
$150  penalty  for  each  of  the  four 
violations  (for  a  total  of  $600)  is 
reasonable. 


2.  Respondent  knowingly  offered  a 
hazardous  material  for  transportation  in 
commerce  without  obtaining  proper 
authorization,  in  violation  of  49  CFR 
171.2(a)  and  172.476(b),  by  virtue  of  the 
fact  that  it  offered  a  special  form 
radioactive  material  for  export  shipment 
on  at  least  14  occasions  between 
December  1983  and  June  1985  without 
obtaining  an  IAEA  CCA  for  the  specific 
material  prior  to  the  first  export 
shipment.  This  constitutes  a  separate 
violation  for  each  of  the  14  shipments, 
and  the  assessment  of  a  $100  penalty  for 
each  of  the  14  violations  is  reasonable. 

3.  The  two  issues  raised  by  the 
Respondent  in  its  appeal  are  found  to  be 
without  merit. 

4.  The  civil  penalty  was  assessed  with 
due  consideration  of  the  factors  listed  in 
49  CFR  107.331,  and  no  basis  exists  for 
mitigation  of  the  penalty. 

Therefore,  the  Order  of  October  30, 
1986,  assessing  a  $2,000  civil  penalty,  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  U.S.  Attorney  for  collection 
of  the  civil  penalty  in  the  appropriate 
United  States  District  Court.  Also, 
failure  to  pay  this  civil  penalty  within  20 
days  of  service  will  result  in  the  accrual 
of  interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C.  3717  as 
well  as  a  penalty  charge  of  six  percent 
(6%)  per  annum.  Payment  should  be 
made  by  certified  check  or  money  order 
payable  to  the  Department  of 
Transportation,  and  sent  to  the  Chief, 
Accounting  Branch  (M-86.2),  Accounting 
Operations  Division,  Office  of  the 
Secretary,  room  2228,  Department  of 
Transportation,  400  Seventh  Street,  SW. 
Washington,  DC  20590. 

Date  Issued:  July  31. 1987. 
M.  Cynthia  Douglass 
Administrator,  Research  and  Special 
Programs  Administration. 

Certified  Mail—Return  receipt  requested 
[Ref.  No.  86-24^^8] 
Denial  of  Relief 

In  the  Matter  of:  Barkoff  Container  ft 
Supply  Co.,  Respondent. 

Background 

On  February  12, 1987.  the  Chief 
Counsel  of  the  Research  and  Special 
Programs  Administration  (RSPA)  issued 
an  Order  to  Barkoff  Container  and 
Supply  Co.  (Respondent)  assessing  a 
civil  penalty  of  $2,500  for  a  violation  of 
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49  CFR  171.2(c).  The  Order  found  that 

Respondent  had  sold  to  i 

CHEMCENTRAL/San  Francisco 
(Chemcentral)  278  DOT  Specification 
12B  boxes  which  did  hot  have  abutting 
or  overlapping  inner  flaps  and  which 
were  not  accompanied  by  fill-in  pieces 
or  pads  to  prevent  an  opening  between 
the  inside  flaps.  The  Respondent 
submitted  a  timely  appeal  of  the  Order 
by  letter  dated  February  20. 1987.  The 
Chief  Counsel's  Order  is  incorporated 
herein  by  reference. 

Discussion 

Respondent's  bases  for  appeal  are 
that:  (1)  The  purchaser  of  the  boxes, 
rather  than  Respondent,  was 
responsible  for  the  violation  and, 
therefore,  Respondent  did  not 
"knowingly"  violate  the  Hazardous 
Materials  Regulations;  and  (2)  since  the 
July  25. 1986  warning  letter  from  RSPA 
to  Mercury  Container  Corporation 
(Mercury)  stated  that  RSPA  would  not 
proceed  with  any  enforcement  action 
unless  the  violations  recurred,  and  tliey 
have  not,  if  any  penalty  is  assessed  it 
should  be  against  Mercury,  the  i 
manufacturer.  I 

With  respect  to  Respondent's  first 
basis  for  appeal,  Chemcentral's  plant 
manager  stated  that  Chemcentral  had 
specifically  requested  Respondent  to 
design  a  specification  container  in 
which  to  Ddcksge  and  ship  its 
flammable  liquids,  and  that  the  boxes 
that  were  observed  during  the 
inspection  of  Chemcentral  on  December 
5, 1985,  represented  the  complete  boxes 
received  from  Respondent.  "The  plant 
manager  stated  that  Chemcentral  had 
requested  by  telephone  that  the  boxes 
be  supplied  and  that  the  marking  DOT 
12B30  be  printed  on  them. 

Respondent  does  not  contest  the  fact 
that  it  knowingly  represented,  by  sale  to 
Chemcentral.  that  the  flberboard  boxes 
met  the  requirements  for  a  DOT 
Specification  12B  box.  The  boxes 
supplied  to  Chemcentral  were  marked 
as  DOT  12B30  boxes,  and  Respondent's 
name  and  address  were  printed  just 
above  ih<^  specification  marking  on  the 
box.  Further,  Respondent's  Invoice  No. 
00  0156159,  recording  the  shipment  of 
the  boxes  to  Chemcentral,  indicates  that 
the  boxes  shipped  were  12B30  boxes. 
Chemcentral,  as  a  shipper  of  hazardous 
materials,  is  required  to  use  the 
appropriate  specification  packagings  to 
ship  its  goods,  but  it  is  not  responsible 
for  the  actual  manufacture  of  DOT 
specification  packagings. 

It  was  the  responsibUity  of 
Respondent  as  the  broker  to  ensure  that 
the  packaging  met  the  Specification  12B 
fiberboard  box  specifications  of  49  CFR 
178.205-'.4  before  it  represented,  by  sale 


to  Chemcentral,  that  the  fiberboard 
boxes  met  DOT  specifications.  In  fact 
the  boxes  did  not  meet  DOT 
specifications,  and  Respondent's  sale  of 
those  boxes  to  Chemcentral  as  meeting 
the  requirements  of  49  CFR  178.205, 
constitutes  a  violation  of  49  app.  U.S.C 
S  1804(c)  and  49  CFR  171.2(c). 

The  Respondent's  second  basis  for 
appeal  concerns  a  July  25, 1986  warning 
letter  which  was  sent  to  Mercury,  the 
manufacturer  of  the  boxes.  This  letter 
was  sent  to  Mercury  and  applied  only  to 
that  corporation,  not  to  Respondent. 
Enforcement  action  may  be  taken 
against  any  person  who  represents, 
marks,  certifies,  sells,  or  offers  a 
packaging  or  container  as  meeting  the 
requirements  of  the  HMR  if  the 
packaging  is  not  manufactured, 
fabricated,  marked,  maintained, 
reconditioned,  repaired  or  retested  in 
accordance  with  the  HMR.  Thus,  action 
may  be  taken  against  either  the 
manufacturer  or  the  broker,  or  both,  and 
the  action  may  be  different  in  each  case. 
The  case  against  Respondent  is  outlined 
in  the  Notice  of  Probably  Violation 
issued  to  Respondent  on  August  11, 

1986.  which  is  separate  and  distinct  from 
the  warning  letter  sent  to  Mercury. 

Findings 

Based  on  my  review  of  the  record.  I 
find  the  following: 

1.  Respondent  knowingly  committed 
an  act  which  violated  49  App.  U.S.C. 
1804(c)  and  49  CFR  171.2(c). 

2.  The  two  issues  raised  by 
Respondent  on  appeal  are  without  merit. 

3.  The  civil  penalty  was  assessed  with 
due  consideration  of  the  factors  listed  in 
49  app.  U.S.C.  1809  and  49  CFR  107.331, 
and  no  basis  exists  for  further  mitigation 
of  the  penalty. 

Therefore,  the  Order  of  February  12, 

1987,  assessing  a  $2,500  civil  penalty,  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
App.  U.S.C.  1809  and  49  CFR  107.331. 

The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  U.S.  Attorney  for  collection 
of  the  civil  penalty  in  the  appropriate 
United  States  District  Court.  Also, 
failure  to  pay  this  civil  penalty  within  20 
days  of  service  will  result  in  the  accrual 
of  interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C.  3717  as 
well  as  a  penalty  charge  of  six  percent 
(6%)  per  annum.  Payment  shoiild  be 
made  by  certified  check  or  money  order 
payable  to  the  Department  of 
Transportation,  and  sent  to  the  Chief, 
Accounting  Branch  (M-86.2),  Accounting 
Operations  Division,  Office  of  the 


Secretary,  room  2228,  Department  of 
Transportation.  400  Seventh  Street.  SW., 
Washington.  DC  20590. 

Date  Issued:  October  9. 1987. 
M.  Cynthia  Douglas, 
Administrator,  Research  and  Special 
Programs  Administration. 

Certified  mail — Return  receipt  requested. 
(Enf.  Case  No.  86-30-CMJ 

Partial  Grant  of  Relief 

In  the  Matter  of:  Kargard  Industries,  Inc.. 
Respondent 

Background 

On  October  22. 1987.  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  issued  an  Order 
to  Kargard  Industries,  Inc.  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$13,000  for  violations  of  49  CFR  178.51- 
15(a).  178.51-15(b),  178.61-3. 178.61- 
14(a).  and  178.61-15(b).  By  letter  dated 
November  13, 1987,  Respondent 
submitted  a  timely  appeal  of  the  Order, 
challenging  it  on  five  bases.  The  Chief     '' 
Counsel's  Order  is  incorporated  herein 
by  reference.  In  addition,  Respondent 
has  alleged  that  it  has  taken  four 
corrective  actions  which  shoiild  be 
considered  in  determining  an 
appropriate  civil  penalty. 

Discussion 

The  Respondent's  bases  for  appeal 
are: 

(1)  Respondent,  instead  of  cutting  two 
physical  test  specimens  from  a  DOT 
4BA  cylinder,  cut  one  specimen  because 
of  the  cylinder's  small  size  and  because 
49  CFR'l78.61-15(a)(2)  (applicable  to 
DOT  4BW  cylinders)  allows  one 
specimen  to  be  taken  from  either  head 
on  a  cylinder  when  both  heads  are  made 
of  the  same  material; 

(2)  The  gauge  length  of  physical  test 
specimens  for  DOT  4  BA  cylinders 
should  be  based  on  minimum  wall 
thickness,  rather  than  actual  specimen 
thickness,  which  would  have  resulted  in 
a  gauge  length  of  at  least  24  times 
thickness; 

(3)  Respondent  has  made  attempts  to 
locate  cylinders  covered  by 
Respondent's  Inspection  Report  No.  482 
so  that  a  chemical  analysis  can  be 
performed  in  the  United  States; 

(4)  Respondent's  hydrostatic  testing 
equipment  did  permit  readings  to  an 
accuracy  of  1%  of  the  total  expansion. 

(5)  The  gauge  length  of  physical  test 
specimens  for  DOT  4BW  cylinders 
should  be  based  on  minimum  wall 
thickness,  rather  than  actual  specimen 
thickness,  which  would  have  resulted  in 
a  gauge  length  of  at  least  24  times 
thickness. 
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First  Argument 

Respondent's  first  argument  is  that, 
because  of  the  cylinder's  small  size,  it  is 
difficult  to  obtain  two  physical  test 
specimens  from  a  single  DOT  4BA 
cylinder.  Hence,  Respondent  applied  the 
test  procedure  for  4BW  cylinders  and 
cut  only  one  specimen  from  a  4BA 
cylinder.  Respondent  states  that  4BA 
cylinders  are  made  of  two  drawn  halves 
joined  by  a  circumferential  weld  and 
that  they  are  so  small  in  size  that  it  is 
difficult  to  cut  two  specimens  from  a 
single  cylinder.  Respondent  asserts  that, 
because  4BA  cylinders  are  so  small,  the 
specification  requirements  for  4BW 
cyUnders,  allowing  one  test  specimen, 
should  apply.  However,  the  small  size  of 
4BA  cylinders  fails  to  justify  application 
of  the  requirements  of  a  different 
cylinder  specification.  In  the  absence  of 
an  exemption  issued  by  the  Office  of 
Hazardous  Materials  Transportation, 
Respondent  was  without  legal  authority 
to  conduct  physical  tests  on  a  DOT  4BA 
cylinder  using  but  one  specimen. 

Second  Argument 

Respondent's  second  argument  is  that, 
since  the  regulations  do  not  contain  a 
definition  of  thickness  as  it  relates  to 
sizing  the  gauge  length  for  4BA  test 
specimens,  it  was  justified  in  using 
minimum  wall  thickness  rather  than 
actual  specimen  thickness.  Minimum 
wall  thickness  is  a  theoretical  value 
which  establishes  a  minimum  material 
thickness  in  the  cylinder  and  which  is 
used  in  calculating  wall  stress  in  the 
worst  case  or  thiimest  wall  scenario. 
Wall  stress  is  a  calculated  value 
indicating  the  amount  of  stress  placed 
en  the  wall  of  the  cylinder  by  test 
pressure.  If  this  stress  exceeds  the  yield 
strength  of  the  metal  in  the  wall,  the 
cylinder  fails.  Actual  specimen 
thickness  is  used  to  determine  the  cross- 
sectional  area  for  the  required 
calculations  of  yield  strength,  ultimate 
tensile  strength  and  reduction  in  area 
performed  during  physical  testing. 
Consequently,  the  reference  to  thickness 
in  the  physical  test  requirements  refers 
to  actual  specimen  thickness.  Moreover, 
during  a  1984  enforcement  conference 
on  prior  case  against  Kargard.  gauge 
length  was  discussed  and  RSPA  advised 
Respondent  that  gauge  length  must  be  24 
times  the  actual  specimen  thickness. 

Third  Argument 

Respondent's  third  argument  is  that  it 
is  in  the  process  of  obtaining  approval 
from  the  Office  of  Hazardous  Materials 
Transportation  (OHMT)  of  a  foreign 
chemical  analysis  of  materials  used  to 
manufacture  DOT  4BW  cylinders.  49 
CFR  S  178.61-3  requires  that  chemical 


analyses  be  performed  in  the  United 
States  unless  otherwise  approved  by  the 
Director  of  OHMT.  Respondent  also 
stated  in  its  appeal  that  it  is  attempting 
to  have  a  chemical  analysis  performed 
in  the  United  States  as  soon  as  it  locates 
any  cylinder  listed  on  its  Inspection 
Report  No.  482.  Respondent  has  been 
given  a  sufficient  amount  of  time  in 
which  to  submit  evidence  of  either 
approval  of  foreign  chemical  analysis  or 
chemical  analysis  performed  in  the 
United  States  and  has  failed  to  do  so. 

Fourth  Argument 

Respondent's  fourth  argument  is  that 
a  250  cc  burette  was  used  to  test  DOT 
4BW  cylinders.  However,  Respondent's 
Quality  Control  Manager,  Vincent  M. 
BahL  stated  during  the  inspection  that 
the  500  cc  burette  was  used  to  test  the 
dted  DOT  4BW  cylinders.  The  evidence 
concerning  this  violation  was  reviewed 
with  Mr.  Bahl  and  Mr.  Baumann  during 
the  exit  interview.  Respondent's 
statement  that  its  quality  control  people 
have  subsequently  reported  that  a  250  cc 
burette  was  used  to  test  these  cylinders 
is  not  persuasive.  Respondent  has 
provided  no  evidence  to  support  this 
contention,  and  it  is  contradicted  by  the 
contemporaneous  statement  of  Mr.  BahL 
The  incremental  accuracy  of  the  500  cc 
burette  is  not  adequate  to  permit 
reading  the  total  expansion  of  the  cited 
cylinders  to  an  accuracy  of  1  percent  or 
0.1  cc's.  Further,  Respondent  contends 
that  their  2000  cc  burette  can  be 
interpolated  to  V^  or  V*  of  the  calibration 
marks.  However,  Respondent  did  not 
use  a  2000  cc  burette  to  test  the  cited 
DOT  4BW  cylinders.  In  addition,  the 
regulation  requires  that  the  expansion 
gauge  permit  reading  total  expansion  to 
an  accuracy  of  1  percent  or  0.1  cc's.  The 
incremental  accuracy  of  the  2000  cc 
burette  is  not  adequate  to  permit 
reading  the  total  expansion  of  the  cited 
cylinders  to  an  accuracy  of  1  percent  or 
0.1  cc's. 

Fifth  Argument 

Respondent's  fifth  argument  is  the 
same,  with  respect  to  4BW  cylinders,  as 
its  second  argument  For  the  reasons 
discussed  above,  I  do  not  find 
Respondent's  argument  persuasive. 

Summary  of  Corrective  Actions  Taken 

In  its  appeal  letter.  Respondent  listed 
and  described  four  remedial  measures  it 
has  taken  to  correct  the  circumstances 
leading  to  the  four  violations  mentioned 
in  the  December  17, 1986  Notice  of 
Probable  Violation. 

Action  No.  1  concerns  Respondent's 
failure  to  take  two  physical  test 
specimens  from  a  DOT  4BA  test 
cylinder.  Respondent  claims  that  while 


disagreeing  with  the  test  requirements,  it 
has  changed  its  test  procedure  to 
include  taking  two  specimens  from  its 
DOT  4BA  test  cylinder.  Such  corrective 
action  warrants  mitigation  qf  $250,  and 
the  civil  penalty  assessed  for  this 
violation  is  reduced  from  $1000  to  $750. 

In  Action  No.  2,  Respondent  states 
that  it  has  changed  the  sizing  of  its  tests 
coupons  to  a  gauge  length  of  24  times 
the  actual  specimen  thickness.  However, 
action  had  been  mandated  previously  by 
an  October  19, 1984  Compliance  Order 
issued  to  Respondent  relating  to  a  prior 
enforcement  action.  Therefore,  this 
corrective  measure  does  not  warrant 
mitigation  of  the  civil  penalty. 

Action  No.  3  relates  to  Respondent's 
alleged  obtaining  of  chemical  analyses 
of  materials  used  to  manufacture  DOT 
4BW  cylinders  in  Milwaukee, 
Wisconsin.  However,  RSPA  still  has 
received  no  evidence  from  Respondent 
that  it  has  executed  arrangements  for 
having  its  chemical  analyses  performed 
in  the  United  States. 

Action  No.  4  deals  with  Respondent's  ■ 
testing  of  cylinders  using  a  burette  that 
does  not  permit  reading  the  total 
expansion  of  the  cylinder  to  an  accuracy 
of  1  percent  or  0.1  cc's.  Respondent 
contends  that  it  has  purchased  a  1000  cc 
burette  with  5  cc  gradations  and, 
therefore,  is  no  longer  relying  on 
midpoint  interpolations  to  achieve 
reading  accuracy  on  its  cylinders. 
Obtaining  burettes  which  would  permit 
accurate  expansion  readings  are 
corrective  measures  that  warrant 
mitigation  of  the  assessed  civil  penalty. 
Therefore,  the  civil  penalty  of  $2,500  is 
reduced  by  $250  to  $2,250. 

Actions  Nos.  1  and  4  are  post- 
inspection  remedial  measures  that 
constitute  a  basis  for  mitigation  of  the 
civil  penalties  assessed.  Actions  Nos.  2 
and  3,  however,  provide  no  basis  for 
mitigation. 

Findings 

Based  on  my  review  of  the  record,  I 
find  the  following: 

(1)  Respondent  was  required  to 
perform  physical  tests  on  two  specimens 
cut  from  a  DOT  4BA  cylinder,  and  failed 
to  do  so. 

(2)  The  gauge  length  of  physical  test 
specimens  for  DOT  4BA  and  4BW 
cylinders  is  the  actual  specimen 
thickness. 

(3)  There  is  no  evidence  of 
Respondent  obtaining  a  chemical 
analysis  in  the  United  States  or 
approval  of  a  foreign  chemical  analysis. 

(4)  There  is  no  evidence  that 
Respondent  used  a  250  cc  burette  on 
hydrostatic  testing  equipment  capable  of 
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being  read  to  an  accuracy  of  1  percent 
or  0.1  cubic  centimeter. 

(5)  Mitigation  of  the  proposed  civil 
penalt}'  of$l,000  is  granted  due  to  the 
delay  in  processing  the  case.  Mitigation 
of  $500  is  also  granted  based  on 
corrective  actions  taken  by  Respondent, 
specifically  its  taking  two  test 
spedmens  from  each  DOT  4BA  test^ 
cylinder  and  its  acquiring  burettes  * 
which  penr.it  expansion  readirgs  to  an 
accuracy  of  1  percent.  There  is  basis  for 
further  mitigation  of  the  penalty. 

Therefore,  the  Order  of  October  22, 
1987.  is  affirmed  as  being  substantiated 
on  the  record  and  as  b^ing  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331.  except 
that  the  $13,000  civil  p^ntiltj'  assessed 
therein  is  hereby  mitigated  to  $11,500. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  120  days  of    . 
receipt  of  this  decision  v»nll  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  Gencr<il  Accounting  Branch 
of  the  Departmrnt's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  annual  rate  in 
accordance  with  31  U.S.C  S  3717. 
Pursuant  to  this  same  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  paynient  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief.  Accounting  Branch 
(M-86.2].  Accounting  Operations 
Division,  Office  of  the  Secretary.  Room 
2228,  Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  f«s>ied:  August  24, 1988.    i 
M.  Cyn*hia  Douglass,  <     • 

Administrator.  ' 

Certified  mail— Return  receipt  requested 
[Enf.  Case  No.  SO-^fr-DM] 

Denial  of  Relief 

In  the  Matter  of:  JEHL  Cooperage,  Co..  Inc., 
Respondent. 

Background 

On  September  2. 1987,  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  issued  an  Order  to  Jehl 
Cooperage.  Co.,  Inc.  (Respondent), 
assessing  a  penalty  in  the  amount  of 
$4,000  for  a  violation  of  49  CFR  178.0-2 
and  178.116-12(a).  The  Respondent 
submitted  a  timely  appeal  of  the  Order, 
challenging  it  on  one  basis.  Hie  Chief 
Counsel's  Order  dated  September  2, 
1987  is  incorporated  herein  by  reference. 


Discussion 

The  Respondent's  basis  for  appeal  is 
that  it  has  suffered  financial  hardship 
for  the  past  five  years,  thus  making  it 
difficult  to  pay  the  assessed  civil 
penalty.  In  support  of  its  argument. 
Respondent  has  submitted  financial 
statements  for  the  years  1985-1987,  and 
a  letter  from  its  certified  pubhc 
accountant  certifying  that  Respondent 
has  operated  at  a  loss  for  the  period 
ending  September  30, 1987. 

Respondent's  financial  statements 
show  a  positive  balance  of 
approxunately  $300,000  between  Its 
current  assets  and  current  liabilities. 
Moreover,  Respondent's  documents 
show  cash  on  hand  of  approximately 
$50,000.  Therefore,  the  financial 
information  submitted  by  Respondent 
hidicates  that  it  is  financially  able  to 
pay  the  assessed  civil  penalty. 

Findings 

Based  on  my  review  of  the  record.  I 
find  the  following: 

(1)  Respondent  has  not  submitted  any 
evidence  which  indicates  that  it  is 
experiencing  financial  hardship 
warranting  mitigation  of  the  assessed 
civil  penalty. 

(2)  Consequently,  the  argument  raised 
by  the  Respondent  in  its  appeal  is  found 
to  be  without  merit. 

(3)  There  is  no  basis  for  mitigation  of 
the  civil  penalty. 

Therefore,  the  Order  of  September  2, 
1987,  assessing  a  $4,000  civil  penalty,  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

The  civil  penalty  aHlrmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  U.S.  Attorney  for  collection 
of  the  civil  penalty  in  the  appropriate 
United  States  District  Court  Also, 
failure  to  pay  this  civil  penalty  within  20 
days  of  service  will  result  in  the  accrual 
of  interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C.  3717  as 
well  as  a  penalty  charge  of  six  percent 
(9%)  per  aimtmi.  Payment  should  be 
made  by  certified  check  or  money  order 
payable  to  the  Department  of 
Transportation,  and  sent  to  the  Chief. 
Accounting  Branch  (M-^.2),  Accounting 
Operations  Division.  Office  of  the 
Secretary,  room  2228,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

Date  Issued:  ]une  20. 1988. 
M.  Cynthia  Douglass, 
Administrator. 

Certified  mail — Return  receipt  requested 


|Ref.  No.  8ft-39^^El 
Denial  of  Relief 

In  the  Matter  of:  Pauiista  Fireworks 
Company,  Respondent. 

Background 

On  August  14, 1987,  the  Chief  Counsel 
Research  and  Special  Programs 
Administration,  issued  a  Revised  Order 
to  Pauiista  Fireworks  Company 
(Respondent)  assessing  a  penalty  in  the 
amount  of  $8,000  for  a  violation  of  49 
CFR  171.2(a),  172.301(a),  173.91(a),  and 
173.86(b).  The  Respondent  submitted  a 
timely  appeal  of  the  Revised  Order, 
challenging  it  on  three  bases.  The  Chief 
Counsel's  Revised  Order  of  August  14. 
1987,  is  incorporated  herein  by 
reference. 

Discussion 

The  Respondent's  bases  for  appeal 
are:  (1)  Respondent  did  not  "knowingly" 
commit  any  acts  which  violated  the 
regulations:  (2)  the  packaging 
requirements  found  in  the  Hazardous 
Materials  Regulations  are  new;  and  (3) 
DOT  required  larger  shells  (6  inch)  for 
testing  when  Respondent  had  already 
been  approved  for  testing  of  smaller 
shells  (3  inch). 

Respondent's  first  argument  is  that  it 
did  not  "knowingly"  violate  the  sections 
cited  in  the  Notice  of  Probable 
Violation.  49  CFR  107.299  states  that 
"knowingly"  means: 

That  a  person  who  commits  an  act  which  is 
a  violation  of  the  Act  or  of  the  requirements 
of  this  subchapter. .  .  .  commits  that  act  with 
knowledge  or  knowingly  when  that  person  (1) 
has  actual  knowledge  of  the  facts  that  give 
rise  to  the  violation,  or  (2)  should  have 
known  of  the  facts  that  give  rise  to  the 
violation.  A  person  knowingly  commits  an 
act  if  the  act  is  done  voluntarily  and 
intentionally.  Knowledge  or  knowingly  means 
that  a  person  is  presumed  to  be  aware  of  the 
requirements  of  the  Act  and  this  subchapter 
.  .  .  Knowledge  or  knowingly  does  not 
require  that  a  person  have  an  intent  to  violate 
the  requirements  of  the  Act  or  the 
requirements  of  this  subchapter. 

Given  this  definition,  the  Respondent 
in  this  case  knowingly  offered  packages 
for  transportation  that  were  not  properly 
marked  and  packaged.  Even  if  the 
Respondent  was  not  aware  that  the 
boxes  were  not  properly  marked. 
Respondent  should  have  known  that 
they  were  not.  Further,  Respondent 
voluntarily  offered  the  packages  for 
transportation.  Therefore,  the  argument 
that  the  Respondent  did  not  knowingly 
violate  the  regulations  is  without  merit. 

Respondent's  second  argument  is  that 
the  requirements  it  violated  are  new. 
and  that  Respondent  was  not  notified  of 
them  until  after  shipping  the  fireworks 
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from  Brazil  to  the  United  States. 
Respondent  contends  that  it  received  a 
copy  of  the  "new  procedures"  from  the 
American  Pyrotedmics  Association 
after  it  had  already  shipped  the 
fireworks  to  Zambelli  Internationale 
Fireworks  Manufacturing  Company, 
Inc^  of  New  Castle,  Pennsylvania.  The 
American  Pyrotechnics  Association 
bulletin  to  which  Respondent  refers 
advised  of  new  administrative 
procedures  of  the  Bureau  of  Explosives 
following  a  period  of  uncertainty  as  to 
whether  the  Bureau  woidd  remain  in 
operation.  The  requirement  to  submit 
the  largest  item  (in  this  case,  6-inch 
shells)  and  have  smaller  ones  (3-inch 
shells)  approved  by  analogy  is  not  a 
new  requirement.  The  only  "new" 
aspect  of  the  process  is  that  the  location 
for  submission  of  test  samples  was 
changed  from  New  Jersey  to  Wisconsin. 
Hence,  there  are  no  new  procedures  or 
regulatory  requirements,  and 
Respondent  is  not  excepted  from 
compliance  with  those  requirements. 

Respondent's  third  argument  is  that  it 
could  rely  upon  DOTs  earlier  approval 
of  its  manufacturing  3-inch  shells,  but 
that  DOT  is  now  uniPairly  requiring  it  to 
obtain  a  separate  approval  to 
manufacture  6-inch  shells.  Respondent 
obtained  approval  to  manufacture  3-inch 
shells  under  approval  numbers  EX- 
8310179  and  EX-8310206.  Respondent 
has  improperly  manufactured  and 
offered  for  transportation  6-inch  shells 
under  these  approval  numbers.  49  CFR 
173.86(b)(1)  requires  a  new  explosive  to 
be  approved  by  the  Director  of  OHMT 
before  it  may  be  offered  for 
transportation.  Respondent  was 
required  to  obtain  approval  prior  to 
manufacturing  and  shipping  of  the  6- 
inch  shells.  Respondent  failed  to  do  so. 

Findings 

.    Based  on  my  review  of  the  record,  I 
find  the  following: 

(1)  Respondent  knowingly  offered 
packages  for  transportation  that  were 
not  properly  marked. 

(2)  DOT  specification  markings  were 
not  affixed  to  any  of  the  boxes,  and  the 
boxes  inside  the  freight  container  did 
not  qualify  as  DOT  12B  specification 
boxes. 

(3)  Respondent  offered  a  new 
explosive  for  transportation  %vithout 
obtaining  approval  from  the  Director  of 
OHMT. 

(4)  Consequently,  the  diree  argiunents 
raised  by  the  Respondent  in  its  appeal 
are  found  to  be  without  merit 

(5)  The  civil  penalty  was  assessed 
with  doe  consideration  of  the  factors 
listed  in  49  App.  U.S.C  S  1809  and  49 
CFR  S  107.331,  and  no  basis  exists  for 
further  mitigation  of  the  penalty. 


Therefore,  the  Revised  Order  of 
August  4, 1967,  assessing  an  $8,000  civil 
penalty  is  affirmed  as  being 
substantiated  on  the  record  and  as  being 
in  accordance  with  the  assessment 
criteria  prescribed  in  49  app.  U.S.C.  1809 
and  «  CFR  107.331. 

The  dvil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decinon.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  U.S.  Attorney  for  collection 
of  the  dvil  penalty  in  the  appropriate 
United  States  District  Court  Also, 
failure  to  pay  this  dvil  penalty  within  20 
days  of  service  will  result  in  the  accrual 
of  interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C  3717  as 
well  as  a  penalty  charge  of  six  percent 
(6%)  per  annum.  Payment  should  be 
made  by  certified  dieck  or  money  order 
payable  to  the  Department  of 
Transportation,  and  sent  to  the  Chief, 
Accounting  Branch  (M-86.2),  Accounting 
Operations  Division,  Office  of  the 
Secretary,  room  2228,  Department  of 
Transportation.  400  Sevendi  Street,  SW., 
Washington,  DC  2059a 

Date  Issued:  November  18, 1987. 
M.  Cynthia  Douglass, 
Administrator,  Research  and  Special 
Programs  Administration. 

Certified  mail — Return  receipt  requested 

[Ref.  No.  87-04-SC] 

Action  on  Appeal 

In  the  Matter  of:  Union  Carbide 
Corporation.  Respondent 

On  September  3, 1987,  the  Chief 
Counsel  of  the  Research  and  Spedal 
Programs  Administration  (RSPA) 
assessed  a  $ia000  dvil  penalty  against 

Union  Carbide  Corporation  

(Respondent)  for  violations  of  49  CFR 
171.2(a)  of  the  Hazardous  Materials 
Regulations  (HMR).  Respondent 
throu^  counsel,  submitted  a  timely 
appeal  by  letter  dated  November  23, 
1987.  The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 

In  its  appeal.  Respondent  made 
several  arguments  which  I  will 
summarize  and  discuss.  The  Chief 
Counsel  determined  diat  Respondent  in 
four  instances,  had  knowingly  offered 
hazardous  materials  for  transportation 
in  commerce  in  cylinders  which  had  not 
been  retested  in  accordance  with  49 
CFR  173.34(e),  in  violation  of  49  CFR 
171.2(a). 

The  regulations  at  issue  in  this  case 
are  49  CFR  173  34  (e)(9)  and  (e)(10). 
Subsection  (e)(9)  provides,  in  relevant 
part  that  DOT  4BA  and  46W  cylinders 
may  be  hydrostatically  retested  every  12 
years,  instead  of  every  seven  years,  if 
used  exdusively  for  the  transport  of 


certain  hazardous  materials.* 
Subsection  (e)(10)  provides  that  DOT 
4BA  and  4BW  cylinders  which  are  used 
exclusively  for  "fluorinated 
hydrocarbons  and  mixtures  thereof 
which  are  commerdally  free  from 
corroding  components"  may,  in  Ueu  of 
the  periodic  hydrostatic  retest  be  given 
a  complete  external  visual  inspection  at 
the  time  the  periodic  retest  becomes 
due. 

The  Chief  Counsel's  Order  stated  that 
subsection  (e)(9)  allows  12-year 
retesting  for  cylinders  used  for  a  mixture 
of  listed  materials  witfi  each  other,  but 
not  a  mixture  of  a  listed  material  with 
one  that  is  not  listed.  Consequently,  the 
Chief  Counsel  fotind  that  the  mixture 
contained  in  Respondent's  cylinders, 
consisting  of  a  listed  material, 
dichlorodifluoromethane,  and  a 
nonlisted  material,  ethylene  oxide,  was 
not  a  mixture  falling  within  the  purvieW 
of  subsection  (e)(9). 

Respondent  argues  that  the  Chief 
Counsel's  interpretation  of  subsection 
(e)(9)  is  too  narrow  given  the  language 
of  the  subsection  and  its  regulatory  ' 
history,  which  indicates  that  the  original 
intent  and  application  were  clearly  more 
expansive  than  the  current 
interpretation.  Respondent  contends 
that  the  language  could  logically  be 
construed  to  allow  mixtures  of  listed 
materials  with  non-listed  materials. 
Moreover,  Respondent  argues  that  the 
history  of  this  subsection  indicates  that 
its  purpose  was  to  provide  an 
alternative  method  of  retesting  low 
pressure  cylinders  which  are  not  subject 
to  conditions  causing  corrosion,  and  that 
the  initial  regulation  did  not  limit  or 
restrid  its  application  to  any  particular 
non-corrosive  gas.  Later  revisions  to  the 
subsection  to  list  specific  non-corrosive 
gases,  Respondent  contends,  were 
merely  to  clarify,  not  restrict  its 
application. 

Respondent  argues  diat  the  proper 
interpretation  of  the  words  "or  mixture 
thereor  should  indude  mixtures  of  one 
or  more  listed  fluorocarbons  with  any 
'  other  material  provided  the  mixture  is 
commerdally  free  from  corroding 
components.  Any  more  restrictive 


>  SubMcttM  (e)(9)  providM  the  U-ymt  ictMting 
period  fat  cylindon  "Vkicfa  aic  uMd  exdntivelr  for 
•nhydrou*  diinethylaniiii*:  anhydrout 
monoBiHiiylamine:  euhydiout  triraethylainine; 
methyl  cUividK  Uqaeflod  pctrolouBi  gas: 
methylacetyloM-prapadiMM  •tabiliicd:  or 
didorodifluonuMthan*.  difluoroediaaa. 
difluoromonodiloratthanc.  ■lonochlorodifluoro- 
methane.  Bionochkiiotetiaflaofoathena. 
monodiloralriflMir«th^afM.  or  mixtart  tfaaraof .  or 
mixturea  of  one  or  MMre  wHh 
trichloroMoaoflaorooigthane:  and  which  are 
commercially  fret  from  corroding 
componenU.  .  .  ."•CFRlT3.S4(eHS)- 
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interpretation.  Respondent  contends, 
would  compel  the  conclusion  that  the 
words  "commercially  free  of  corroding 
components"  relate  to  the  cylinders 
tfiemselves.  rather  than  the  materials. 
and  allow  shipment  of  gases  with 
corroding  components  in  obvious 
contradiction  of  the  purpose  of  the 
subsection. 

Respondent  also  argues  that  the 
history  of  subsection  (e)(10]  supports  its 
contentions  because,  of  all  the  materials 
listed,  only  the  fluorinated  hydrocarbons 
refer  to  "and  mixtures  thereof."  Since 
"liqueBed  petroleum  gas"  is  a  generic 
category  of  materials  and  mixtures  of 
two  or  more  such  gases  presumably 
would  be  allowed.  Respondent  argues, 
the  use  of  the  "mixture"  language  with 
"fluorinated  hydrocarbons,"  also  a 
generic  category,  must  indicate  the 
apphcability  of  subsection  (e](10)  to 
mixtures  of  fluorinated  hydrocarbons 
with  other  materials.  Respondent  also 
notes  that  the  docket  file  of  the 
Interstate  Commerce  Commission 
(predecessor  to  DOT)  pertaining  to  the 
adoption  of  language  which  resulted  in 
subsection  (e}(10)  indicates  that  the 
external  visual  examination  "is  superior 
to  the  presently  required  hydrostatic 
test."  Respondent  asserts  Oiat  upholding 
the  Order  would  prohibit  the  use  of  a 
test  recognized  for  over  three  decades 
as  superior. 

Finally.  Respondent  contends  that  the 
regulations  are  so  confusing,  and  the 
Chief  Coimsel's  interpretation  renders 
them  so  vague,  that  the  assessment  of  a 
penalty  raises  substantial  questions  of 
equity  and  due  process. 

Respondent  refers  repeatedly  to  the 
"Chief  Counsel's  interpretation"  and  the 
"present  interpretation"  when,  in  fact, 
the  interpretation  of  49  CFR  173.34  (e)(9) 
and  (e)(10)  in  the  Chief  Counsel's  Order 
has  been  the  longstanding  official 
agency  interpretation  of  these 
subsections.  Respondent's  assertion  that 
the  purpose  of  listing  specific  non- 
corrosive  gases  was  merely  illustrative 
is  without  merit.  The  regulations,  while 
not  a  model  of  good  draftsmanship,  do 
not  include  language  suggesting  that 
these  gases  are  merely  examples  of  non- 
corrosive  gases  that  may  be  used.  The 
only  language  which  is  arguably 
ambiguous  is  "mixture(s)  thereof."  and 
RSPA  has  consistently  interpreted  that 
language  to  mean  mixtures  of  the  listed 
materials  with  each  other.  Moreover. 
Respondent's  other  assertions 
concerning  the  meaning  of  prior  ICC 
dockets,  and  the  lack  of  notice  and 
comment  afforded  during  the  1969 
rulemaking  are  irrelevant,  untimely,  or 
both.  Respondent  has  an  obligation  to 
come  forward  and  request  an 


interpretation  of  the  regulations  if  it 
believes  they  are  unclear,  and  may  not 
unilaterally  follow  its  own 
interpretation.  Accordingly.  I  find  that 
Respondent  has  not  submitted  evidence 
of  warrant  dismissal  of  the  Order  and 
no  mitigation  is  warranted  on  tjKis  basis. 

Respondent  asserts  that  if  the  Order  is 
not  dismissed,  substantial  mitigation  of 
the  penalty  is  warranted  because  of  the 
lack  of  culpability  or  adverse  effect  on 
safety,  the  understandable  confusion 
with  respect  to  application  of  the 
regulations.  Respondent's  extraordinary 
record  of  transportation  safety,  and  the 
adverse  effect  of  the  Order  on 
Respondent's  business. 

The  nature,  circumstances,  extent, 
and  gravity  of  the  violations,  as  well  as 
Respondent's  history  of  prior  violations, 
were  already  taken  into  account  in 
assessing  the  civil  penalty.  Furthermore. 
Respondent's  ability  to  pay  the  penalty 
and  its  ability  to  continue  in  business 
were  also  considered.  Respondent  is 
clearly  able,  as  it  acknowledges,  to  pay 
the  assessed  penalty,  and  doing  so  will 
not  adversely  affect  its  ability  to 
continue  in  business.  Therefore,  no 
mitigation  is  warranted  on  these  bases. 

Finally,  Respondent  argues  that  the 
Order  represents  an  immediate  and 
substantial  threat  to  Respondent's 
ability  to  continue  shipping  Oxyfume-12. 
the  hazardous  material  in  question. 
Respondent  asserts  that  Oxyfume-12  is 
the  only  product  available  for  sterilizing 
certain  medical  equipment,  and  that 
denial  of  the  appeal  would  result  in 
Respondent  having  to  file  an  immediate 
application  for  an  emergency  exemption. 

Respondent's  argument  is  not 
persuasive.  Respondent  is  responsible 
for  compliance  with  the  Hazardous 
Materials  Regulations  (HMR). 
Respondent  had  several  options 
available  to  it,  including  seeking  an 
interpretation  of  the  HMR  (as  stated 
above],  filing  a  ndemaking  petition 
imder  S  106.31,  testing  the  cylindere  at 
the  appropriate  interval,  or  applying  for 
an  exemption.  Respondent,  however,  did 
none  of  the  above,  and  no  mitigation  is 
warranted  because  Respondent  now 
claims  that  compliance  with  9  173.34(e) 
may  cause  it  problems. 

However.  I  do  find  that  mitigation  of 
the  assessed  penalty  is  warranted  due 
to  the  extensive  delay  in  processing  this 
case. 

Therefore,  the  Chief  Counsel's  Order 
of  September  3  1987.  finding  that 
Respondent  knowingly  violated  49  CFR 
171.2(a).  is  modified  by  reducing  the 
civil  penalty  fixim  $10,000  to  $6,000.  The 
civil  penalty  affirmed  herein  must  be 
paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 


civil  penalty  will  result  in  the  initiation ' 
of  collection  activities  by  the  Chief  of 
the  General  Accounting  Branch  of  the 
Department's  Accounting  Operations 
Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  annual  rate  of 
seven  percent  (7%)  in  accordance  with 
31  U.S.C.  3717  and  49  CFR  part  89. 
Pursuant  to  those  same  authorities,  a 
penalty  charge  of  six  percent  (6%)  per 
aimum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  General  Accounting 
Branch  (M-a6.2).  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street  SW..  Washington.  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  April  26, 1989. 
Travis  P.  Dungan. 
Administrator. 

Certified  mail — Return  receipt  requested 
[Ref.  No.  87-0&-RMC] 

Denial  of  Relief 

In  the  Matter  of:  A. ).  Metier  Hauling  & 
-  Rigging.  Inc.,  Respondent. 

On  March  10, 1988,  the  Chief  Counsel 
issued  an  order  assessing  a  $3,000  civil 
penalty  against  A.  J.  Metier  Hauling  & 
Rigging,  Inc.  for  a  violation  of  49  CFR 
177.825(b),  transporting  highway  route 
controlled  radioactive  materials  on  a 
nonpreferred  route,  as  alleged  in  an 
April  1. 1987  Notice  of  Probable 
Violation  (Notice).  Respondent 
submitted  an  appeal  in  a  March  29. 1988 
letter.  The  Chief  Counsel's  Order  and 
the  Notice  are  incorporated  herein  by 
reference. 

Discussion 

In  its  appeal.  Respondent  states  that 
"we  checked  with  the  [Sjtate  of  Illinois 
Department  of  Transportation  on  our 
designated  routes  of  travel.  We  got  a 
verbal  commitment  from  them  on  this 
particular  route."  Respondent's 
contention,  therefore,  is  that,  when  it  left 
the  Interstate  Highway  System,  it  used  a 
State-designated  alternative  preferred 
route. 

However,  a  February  24. 1988  letter 
from  E.  T.  Crawford.  Jr..  Chief. 
Compliance  Unit.  Illinois  Department  of 
Transportation  states:  "To  date,  the 
State  of  Dlinois  has  not  designated  any 
alternative  preferred  routes  for  the 
transportation  of  highway  route 
controlled  quantities  of  radioactive 
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materials."  The  existence  of  this  letter 
was  cited  in  the  Chief  Counsel's  Order, 
and  Respondent  has  not  presented  any 
specific  probative  evidence  to  rebut  that 
statement  There  is  no  statement  as  to 
who  in  the  Illinois  Department  of 
Transportation  allegedly  made  what 
statements  on  what  dates  to  what 
specific  employee  of  Respondent — let 
alone  any  contemporaneous  document 
reflecting  the  occurrence  of  such  a 
verbal  statement 

Therefore,  the  preponderance  of  the  " 
evidence  indicates  that  Respondent 
knowingly  violated  S  177.825(b]  as 
alleged  in  the  Notice. 

Findings 

Based  on  my  review  of  the  record.  I 
Hnd  the  following: 

(1)  Respondent  transported  highway 
route  controlled  quantities  of 
radioactive  materials  on  a  nonpreferred 
route,  in  violation  of  { 177.825(b). 

(2)  Respondent's  appeal  is  without 
merit 

(3)  The  $3,000  civil  penalty  is 
appropriate. 

Therefore,  the  Order  of  March  10, 
1988,  assessing  a  $3,000  civil  penalty  is 
affirmed,  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  U.S.  Attorney  for  collection 
of  the  civil  penalty  in  the  appropriate 
United  States  District  Court.  Also  failure 
to  pay  this  civil  penalty  within  20  days 
of  service  will  result  in  the  accrual  of 
interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C  3717  as 
well  as  a  penalty  charge  of  six  percent 
(6%)  per  annum.  Payment  should  be 
made  by  certified  check  or  money  order 
payable  to  the  Department  of 
Transportation,  and  sent  to  the 
Accounting  Operations  Division.  Office 
of  the  Secretary,  room  2228,  Department 
of  Transportation,  400  7th  Street  SW., 
Washington.  DC  2059a 

Date  Issued:  May  10. 1988. 
M.  Cynthia  Douglass, 
Administrator. 

Certified  mail — Return  receipt  requested 
IRef.  No.  87-09-CR] 

Partial  Grant  of  Relief 

In  the  Matter  of  Consolidated  Fire  Control, 
Inc..  Respondent. 


Background 

On  March  14. 1988,  the  Chief  Counsel 
assessed  a  $5,500  civil  penalty  against 

Consolidated  Fire  Control,  Inc.     

(Respondent),  for  violations  uf  49  CFR 
i73.34(e)  of  the  Hazardous  Materials 
Regulations  (HMR).  Respondent 
submitted  an  appeal  by  letter  dated  May 
17, 1988.  The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 

Discussion 

The  Chief  Counsel's  Order  determined 
that  Respondent  had  knowingly  (1) 
performed  hydrostatic  testing  of  DOT 
specification  cylinders  without  including 
an  external  visual  examination  in 
accordance  with  Compressed  Gas 
Association  Pamphlet  C-6.  in  violation 
of  49  CFR  173.34(e)(1),  (2)  retested  DOT 
speciHcation  cylinders  without  holding  a 
current  retester's  identiflcation  number 
issued  by  the  Research  and  Special 
Programs  Administration  (R^A),  in 
violation  of  49  CFR  173.34(e)(l)(i).  and 
(3)  performed  hydrostatic  testing  of  DOT 
specification  cylinders  using  a  gauge 
indicating  the  total  expansion  of  a 
cylinder  which  could  not  be  read  with 
an  accuracy  of  one  percent  or  to  a 
reading  of  0.1  cubic  centimeter  and  a 
pressure  gauge  which  could  not  be  read 
to  within  one  percent  of  the  test 
pressure,  in  violation  of  49  CFR 
173.34(e)(3). 

Respondent  does  not  contest  the 
occurrence  of  the  violations. 
Respondent's  sold  basis  for  appeal  is 
that  the  civil  penalty  assessment  will 
work  an  economic  hau-dship  on 
Respondent  Respondent  submitted 
certain  financial  information,  including 
copies  of  its  1985  and  1986  tax  returns, 
and  requested  a  reduction  of  the  penalty 
amount  or,  in  the  alternative,  a  suitable 
payment  plan.  The  Chief  Counsel's 
Order  noted  that  Respondent  despite 
two  requests  prior  to  issuance  of  that 
Order,  had  failed  to  submit  financial 
information  to  substantiate  its  assertion 
of  economic  hardship.  The  Chief 
Counsel,  therefore,  determined  that 
mitigation  of  the  civil  penalty  was  not 
warranted. 

After  reviewing  Respondent's 
financial  information  submitted  with  the 
appeal,  I  have  determined  that  partial 
mitigation  is  warranted. 

Findings 

Based  on  my  review  of  the  record,  I 
find  the  following: 

(1)  The  Chief  Counsel  correcUy 
determined,  based  on  the  information 
then  available  to  him.  that  mitigation  of 
the  civil  penalty  was  not  warranted. 

(2)  On  appeal.  Respondent  has 
submitted  sofiicient  evidence  to  show 


that  payment  of  the  $5,500  penalty  will 
work  a  financial  hardship  and  could 
adversely  afiect  the  Respondent's 
ability  to  continue  in  business. 

Therefore,  the  Chief  Counsel's  Order 
of  March  14, 1988,  finding  that 
Respondent  knowingly  violated  49  CFR 
173.34(e),  is  modified  by  reducing  the 
civil  penalty  from  $5,500  to  $4,000,  and 
authorizing  payment  of  the  $4,000  civil 
penalty  in  10  consecutive  monthly 
payments  of  $400  each  beginning  on 
August  15, 1988,  and  due  on  the  15th  day 
of  each  month  thereafter  until  a  total  of  H* 
$4,000  has  been  paid.  If  you  default  on 
any  payment  of  the  authorized  payment 
schedule,  the  entire  amount  of  the 
remaining  civil  penalty  shall  without 
notice,  immediately  become  due  and 
payable.  Your  failure  to  pay  this 
accelerated  amount  in  full  will  result  in 
referral  of  this  matter  to  the  Attorney 
General  for  collection  of  the  civil 
penalty  in  the  appropriate  United  States 
District  Court  and  accrual  of  interest  at 
the  current  annual  rate  in  accordance 
with  31  U.S.C.  3717.  Pursuant  to  this 
same  authority,  a  penalty  charge  of  six 
percent  (6%)  per  annum  will  accrue  if 
payment  of  the  accelerated  amount  is 
not  made  within  90  days  of  default 

Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2),  Accounting  Operations 
Division.  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington.  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  July  21. 1988. 
M.  Cynthia  Douglass, 
Administrator. 

Certified  mail — Return  receipt  requested 
(Ref.  No.  87-13-PM) 

Denial  of  Relief  ) 

In  the  Matter  of:  Chicago  Pail 
Manufacturing  Co.,  Respondent 

Background 

On  May  23, 1988,  the  Chief  Counsel  of 
the  Research  and  Special  Programs 
Administration  (RSPA)  assessed  an 
$8,000  civil  penalty  against  Chicago  Pail 
Manufacturing  Co.  (Respondent),  for 
violations  of  49  CFR  171.2(c).  178.115-12 
(a)(1)  and  (a)(2),  178.116-6{a).  178.131-11 
(a)  and  (b),  and  178.132-ll(a)  of  the 
Hazardous  Materials  Regulations 
(HMR).  Respondent  submitted  an  appeal 
by  letter  dated  June  10, 1988,  and 
supplemented  the  appeal  by  letter  dated 
August  11, 1988.  The  Chief  Counsel's 
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Order  is  incorporated  herein  by 
reference. 

Discussion 

The  Chief  Counsel's  Order  determined 
that  Respondent  had  knowingly:  (1) 
Manufactured  and  marked  steel  pails  as 
DOT  specification  17E  pails  when  they 
were  manufactured  with  28  gauge  steel 
instead  of  the  required  24  gauge  steel;  (2) 
manufactured  and  distributed  DOT 
specification  17C  steel  pails  without 
conducting  required  hydrostatic  tests; 
(3)  manufactured  and  distributed  Dock 
specification  17C  steel  pails  without 
conducting  required  drop  tests;  (4) 
manufactured  and  distributed  DOT 
specification  37A60  steel  pails  without 
conducting  required  drop  tests;  and  (5) 
manufactured  and  distributed  DOT 
specification  37B60  steel  pails  without 
conducting  required  drop  tests. 

Respondent  does  not  contest  the 
occurrence  of  the  violations. 
Respondent's  bases  for  appeal  are  that 
(1)  the  imposition  of  any  civil  penalty 
would  work  a  severe  hardship,  and  (2) 
Respondent  operates  in  an  enterprise 
zone  in  the  City  of  Chicago  in  which 
approximately  90%  of  its  work  force 
consists  of  minorities. 

With  respect  to  Respondent's  first 
contention,  the  Chief  Counsel's  Order 
noted  that,  despite  two  requests  prior  to 
issuance  of  that  Order,  Respondent  had 
failed  to  submit  financial  information 
and  thus  failed  to  substantiate  its 
assertion  of  economic  hardship. 
Respondent  submitted  with  its  appeal 
uncertified  financial  statements  for  the 
years  1985. 1986.  and  1987  showing 
income  and  expenses.  By  letter  of  July 
29, 1988,  Respondent  was  requested  to 
provide  a  certified  balance  sheet  or 
financial  statement  identifying  its 
current  assets  and  Uabilities.  By  letter 
dated  August  11. 1988.  Respondent 
submitted  an  uncertified  balance  sheet 
(dated  January  20. 1988)  for  the  years 
ended  November  30, 1987. 1986  and  1985 
prepared  by  Cohen  &  Pollack.  Certified 
Public  Accountants.  The  balance  sheet 
includes  a  statement  by  the  accoimting 
firm  that  "Management  has  elected  to 
omit  substantially  all  of  the  disclosures 
required  by  generally  accepted 
accounting  principles."  With  these 
limitations  in  mind,  I  have  reviewed  the 
financial  information  submitted  by 
Respondent.  The  balance  sheet  shows 
losses  for  the  years  1986  and  1987. 
However,  these  losses  were  created  by 
a  transfer  of  funds  to  Respondent's 
parent  corporation.  American  Steel 
Container  Company.  Furthermore,  these 
transfers  reflect  only  the  Respondent's 
tax  position,  not  its  ability  to  pay.  In 
addition.  Respondent's  liquidity,  as 
evidenced  by  the  ratio  of  current  assets 


to  current  liabilities,  is  good.  The  ratios 
for  the  three  years  are  2.8.  2.75.  and  2.5 
for  1985. 1986. 1987.  respectively.  Finally, 
the  most  current  data  supplied  showed  a 
cash  balance  of  $9,815.  The  information 
provided  by  Respondent  thus  does  not 
support  its  contention  that  payment  of  a 
civil  penalty  would  affect  its  ability  to 
pay  or  its  ability  to  continue  in  business. 
With  respect  to  Respondent's  second 
contention.  Respondent  was  asked  by 
letter  dated  July  29. 1988.  to  explain  the 
relevance  of  its  assertion  and  provide 
information  to  substantiate  it. 
Respondent  provided  a  statement  from 
the  Department  of  Economic 
Development,  City  of  Chicago,  to  the 
effect  that  Respondent  is  located  in 
Chicago's  Enterprise  Zone  1.  Respondent 
also  stated  that: 

'Both  the  City  of  Chicago  and  the  State  of 
Illinois  have  recognized  the  obstacles 
Chicago  Pail  must  overcome  to  continue  to 
operate  in  an  economically  depressed,  crime- 
ravaged  area  while  employing  those  not 
necessarily  otherwise  employable.  In 
recognition  of  these  obstacles,  the  City  and 
State  have  assisted  Chicago  Pail's  continued 
viability  through  the  enterprise  program. 

I  am  not  persuaded  as  to  the 
relevance  of  this  argimient.  While  it  may 
be  laudable  that  Respondent  operates  in 
an  economically  depressed  area  and 
employs  persons  who  might  otherwise 
not  be  employed.  Respondent  has  failed 
to  show  that  this  assertion  alone 
warrants  mitigation  of  the  civil  penalty. 
Moreover,  Respondent's  statement  that 
it  has  received  assistance,  from  Chicago 
and  the  State  of  Illinois,  suggests  that  its 
continued  operation  in  the  enterprise 
zone  is  economically  advantageous. 

Findings 

Based  on  my  review  of  the  record.  I 
find  the  following: 

(1)  The  issues  raised  by  Respondent 
are  without  merit. 

(2)  The  Chief  Counsel  mitigated  the 
amount  of  the  civil  penalty  by  $1,000. 

(3)  The  civil  penalty  assessed  by  the 
Chief  Counsel  was  appropriate,  and  no 
further  mitigation  is  warranted. 

Therefore,  the  Chief  Counsel's  Order 
of  May  23, 1988,  finding  that  Respondent 
knowingly  violated  49  CFR  171.2(c), 
178.115-12  (a)(1)  and  (a)(2).  178.116-6{a). 
178.131-ll(a)  and  (b).  and  178.132-ll(a), 
and  assessing  an  $8,000  civil  penalty,  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  in  49  CFR 
107.331.  The  civil  penalty  affirmed 
herein  must  be  paid  within  20  days  of 
your  receipt  of  this  decision.  Your 
failure  to  pay  the  civil  penalty  will  result 
in  the  initiation  of  collection  activities 
by  the  Chief  of  the  General  Accounting 
Branch  of  the  Department's  Accounting 


Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  annual  rate 
in  accordance  with  31  U.S.C.  3717. 
Pursuant  to  that  same  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
aimum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 

Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief.  General  Accounting 
Branch  (M-66.2),  Accounting  Operations 
Division.  Office  of  Secretary,  room  2228, 
Department  of  Transportation.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  October  17, 1988. 
M.  Cynthia  Douglass. 
Administrator. 

Certified  mail — Return  receipt  requested 
[Ref.  No.  87-14-SPT] 

Denial  of  Relief 

In  the  Matter  of:  Reliance  Universal  Inc.. 
Respondent. 

Background 

On  July  14. 1987.  the  Chief  Counsel 
assessed  a  $10,000  civil  penalty  against 
Reliance  Universal  Inc.  (Respondent)  for 
violations  of  49  CFR  173.32(e){l)(ii). 
171.2(a).  173.128(a)(3).  172.326(a)(1),  and 
172.326(a)(2)  of  the  Hazardous  Materials 
Regulations  (HMR).  Respondent 
submitted  an  appeal  by  letter  dated  July 
26, 1987.  The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 

Discussion 

Respondent's  bases  for  appeal  are 
that:  (1)  The  violations  were  merely 
recordkeeping  in  nature,  with  no 
accident  involved  and  no  injury  to 
persons,  property,  or  the  enviromnent; 
and  (2)  the  recordkeeping  problems  have 
been  solved  with  the  installation  of  a 
computerized  retest  program. 

Respondent  contends  that  the 
violations  were  merely  recordkeeping  in 
nature.  Failure  to  retest  DOT 
Specification  57  portable  tanks  in 
accordance  with  49  CFR  173.32(e)(l)(ii) 
is  not  a  mere  recordkeeping  violation, 
but  a  violation  of  substantive  safety 
requirements.  Similarly,  offering  a 
hazardous  material,  in  this  case 
flanunable  hquid.  paint,  for 
transportation  in  commerce  in  DOT 
Specification  57  portable  tanks  which 
have  not  been  properly  retested  is  a 
violation  of  the  substantive 
requirements  of  49  CFR  171.2(a)  and 
173.128(a)(3). 
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Finally,  offering  for  transportation  in 
commerce  DOT  Specification  57 
portable  tanks  containing  a  hazardous 
material,  which  tanks  have  not  been 
properly  marked,  is  a  violation  of  the 
substantive  marking  requirements  of  49 
CFR  172.326(a)(1)  and  (a)(2).  The  fact 
that  there  has  been  no  known  injury  to 
persons  or  property  was  already  taken 
into  account  in  considering  the  gravity 
of  the  violation  when  thd  civil  penalty 
was  assessed.  Despite  the  fact  that 
Respondent  had  been  warned  in  1982 
about  its  lack  of  retest  procedures. 
Respondent  failed  to  comply  with  the 
regulations. 

Respondent's  second  basis  for  appeal 
is  also  without  merit.  Respondent's 
corrective  actions  in  retesting  all  DOT 
57  portable  tanks  and  installing  a 
computerized  retest  program  were 
already  considered  in  the  Order,  and  the 
proposed  assessment  accordingly  was 
reduced  by  $1,000  to  the  $10,000 
assessment  in  the  Order.  Substantial 
mitigation  is  not  appropriate  merely 
because  Respondent  brought  its 
operation  into  compliance  with  the  law. 

Findings 

Based  on  my  review  of  the  record,  I 
fmd  the  following: 

1.  Respondent  knowingly  conimitted 
acts  which  violated  49  CFR 
173.32(e)(l)(ii),  171.2(a),  173.128(a)(3), 
172.326(a)(1)  and  172.326(a)(2). 

2.  The  two  issues  raised  by  the 
Respondent  in  its  appeal  are  without 
merit. 

3.  The  civil  penalty  was  assessed  with 
due  consideration  of  the  factors  listed  in 
49  app.  U.S.C.  1809  and  49  CFR  107.331, 
and  no  basis  exists  for  further  mitigation 
of  the  penalty. 

Therefore,  the  Order  of  July  14, 1987, 
assessing  a  $10,000  civil  penalty,  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
app.  U.S.C.  1809  and  49  CFR  107.331. 

The  civil  penalty  a^irmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  U.S.  Attorney  for  collection 
of  the  civil  penalty  in  the  appropriate 
United  States  District  Court.  Also, 
failure  to  pay  this  civil  penalty  within  20 
days  of  service  will  result  in  the  accrual 
of  interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C.  3717  as 
well  as  a  penalty  charge  of  six  percent 
(6%)  per  annum.  Payment  should  be 
made  by  certified  check  or  money  order 
payable  to  the  Department  of 
Transportation,  and  sent  to  the  Chief, 
Accounting  Branch  (M-86.2),  Accounting 
Operations  Division,  OfHce  of  the 
Secretary,  room  2228,  Department  of 


Transportation,  400  Seventh  Street  SW.. 
Washington,  DC  20590. 

Date  Issued:  September  1, 1987. 
M.  Cynthia  Douglass, 
Administrator,  Research  and  Special 
Programs  Administration. 
Certified  mail — Return  receipt  requested 
[Enf.  Case  No.  81-17-CM] 

Revised  Partial  Denial  of  Relief 

In  the  Matter  of:  General  Fire  Extinguisher 
Corp.,  Respondent. 

Background 

On  November  3, 1987,  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  issued  an  Order  to 
General  Fire  Extinguisher  Corp. 
(Respondent)  assessing  a  penalty  in  the 
amount  of  $2,000  for  a  violation  of  49 
CFR  171.2(c)  and  178.37-14(a).  The 
Respondent  submitted  a  timely  appeal 
of  the  Order,  challenging  it  on  six  bases. 
The  Chief  Counsel's  Order  dated 
November  3, 1987  is  incorporated  herein 
by  reference. 

Discussion 

The  Respondent's  bases  for  appeal 
are: 

(1)  Respondent  did  not  "knowingly" 
commit  any  acts  which  violated  the 
regulations; 

(2)  Respondent's  representatives  did 
not  accompany  Inspector  Henderson 
during  this  June  19, 1986  compliance 
inspection  of  their  faciUty,  and  Inspector 
Henderson  failed  to  notify  anyone  in 
Respondent's  employ  of  his  findings; 

(3)  Respondent,  instead  of  replacing 
the  expansion  gauge  at  issue,  installed  a 
new  computer  on  its  hydrostatic 
equipment  to  increase  testing,  increase 
reliability,  and  decrease  maintenance; 

(4)  Pittsburgh  Testing  Laboratories 
(PTL),  not  Respondent,  is  responsible  for 
ensuring  that  Respondent's  hydrostatic 
equipment  complies  with  the  Hazardous 
Materials  Regulations; 

(5)  The  electronic  expansion  gauge  on 
Respondent's  hydrostatic  equipment  can 
be  read  by  using  a  midpoint 
interpolation;  and 

(6)  Respondent  is  allowed  a  10  percent 
ratio  of  expansion  when  testing 
cylinders. 

First  Argument 

Repondent's  first  argument  is  that  it 
did  not  "knowingly"  violate  the  Sections 
cited  in  the  Notice  of  Probable 
Violation.  49  CFR  107.299  states  that 
"knowingly"  means: 

That  a  person  who  commits  an  act  which  is 
a  violation  of  the  Act  or  of  the  requirements 
of  this  subchapter .  .  .  commits  that  act  with 
knowledge  or  icnowingly  when  that  person  (1) 
has  actual  knowledge  of  the  facts  that  give 
rise  to  the  violation.  A  person  knowingly 


commits  an  act  if  the  act  is  done  voluntarily 
and  intentionally.  Knowledge  or  knowingly 
means  that  a  person  is  presumed  to  be  aware 
of  the  requirements  of  Uie  Act  and  this 
subchapter .  .  .  Knowledge  or  knowingly 
does  not  require  that  a  person  have  an  Intent 
to  violate  the  requirements  of  the  Act  or  the 
requirements  of  this  subchapter. .  .  . 

Given  this  definition,  the  Respondent 
in  this  case  knowingly  performed 
hydrostatic  tests  on  DOT  specification 
3AA  cylinders  with  equipment  having 
an  expansion  gauge  that  could  not  be 
read  to  an  accuracy  of  1  percent.  Even  if 
Respondent  did  not  know  that  the 
expansion  gauge  on  its  hydrostatic 
equipment  was  not  capable  of  being 
read  to  an  accuracy  of  1  percent. 
Respondent  should  have  known  that  the 
gauge  could  not  be  read  to  the  required 
accuracy.  Further,  Respondent  has  been 
a  cylinder  manufacturer  since  1903  and 
thus  is  factually  as  well  as  legally 
presumed  to  be  aware  of  the  hyckostatic 
testing  requirements.  Therefore,  the 
argument  that  the  Respondent  did  not 
knowingly  violate  the  regulations  is 
without  merit. 

Second  Argument 

Respondent's  second  argument  is  that 
Inspector  Henderson  was  not 
accompanied  by  Respondent's 
representatives  during  his  June  19, 1986 
compliance  inspection.  Respondent 
further  alleges  that  Inspector  Henderson 
failed  to  speak  to  anyone  in 
Respondent's  employ.  Respondent  has 
submitted  three  a^idavits  of  company 
officials  stating  that  they  did  not 
accompany  Inspector  Henderson  during 
his  inspection.  Respondent  Quality 
Control  Manager,  Neil  MacLean,  states 
in  his  affidavit  that  he  "guided 
(Inspectors  Henderson  and  Abis)  to  the 
hydrotest  area  where  I  left  them." 
Obviously  this  indicates  that  Inspector 
Henderson  was  accompanied  by  one  of 
Respondent's  representatives  during  his 
inspection.  Respondent's  argument  that 
Inspector  Henderson  failed  to  speak 
with  anyone  in  Respondent's  employ  is 
not  true  since,  during  the  inspection,  Mr. 
MacLean  provided  Inspector  Henderson 
with  copies  of  pertinent  inspection 
reports.  Also,  Donald  Schneckloth,  in  his 
affidavit,  stated  that  he  talked  briefly 
with  Inspectors  Henderson  and  Abis, 
and  delivered  various  cylinder  reports 
from  Respondent's  files  for  their 
examination.  In  her  affidavit.  Beverly 
Burden  states  that  she  met  with  both 
DOT  inspectors  in  her  office.  Hence, 
Inspector  Henderson  did  speak  to 
individuals  in  Respondent's  employ  and 
was  accompanied  on  his  inspection  by 
at  least  one  of  Respondent's 
representatives.  Furthermore,  the 
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relevance  of  this  argument  is 
questionable  at  best  since  Respondent's 
officials  were  aware  of  the  inspectors' 
presence  and  free  to  accompany  them 
throughout  the  entire  inspection,  but 
chose  cot  to  do  so. 


Third  Argument . 

Respondent's  third  argument  is  that 
instead  of  merely  replacing  the 
expansion  gauge,  it  installed  a  new 
computer  on  its  hydrostatic  equipment 
to  increase  testing,  increase  reliability, 
and  decrease  maintenance.  The  Chief 
Counsel  mitigated  the  proposed  civil 
penalty,  in  part,  because  of 
Respondent's  installation  of  new 
equipment.  Further  mitigation  on  that 
basis  is  not  justified. 

Fourth  Argument 

In  its  fourth  argument.  Respondent 
claims  that  FTL,  as  an  independent 
inspector,  is  solely  responsible  for 
ensuring  that  Respondent's  hydrostatic 
equipment  complies  with  the  Hazardous 
Materials  Regulations.  Both  Respondent 
and  FTL  had  a  dual  responsibility  to 
ensure  compliance  with  the  regulations. 
While  separate  enforcement  action  has 
been  taken  against  FTL  regarding 
inadequate  testing  at  Respondent's 
facility.  Respondent  also  was 
responsible  for  ensuring  that  its 
cylinders  were  tested  in  accordance 
with  the  HazardoD"  Materials 
Regulations.  Respondent  failed  to  do  so. 
In  addition,  the  Chief  Counsel's  partial 
mitigation  of  the  proposed  civil  penalty 
took  into  account  the  dual  responsibility 
of  PTL  and  Respondent  Further 
mitigation  on  that  basis  is  not  justified. 

Fifth  Argument  \ 

Respondent,  in  its  fifth  argiunent, 
claims  that  the  electronic  expansion 
gauge  on  its  hydrostatic  equipment  can 
be  read  by  using  a  midpoint 
interpolation.  RSPA's  engineering  staff 
has  studied  this  contention,  and  found  it 
to  be  valid.  However,  as  noted  in  the 
Notice  of  Probable  Violation  dated  July 
9, 1987,  five  attempts  at  calibration  were 
made  with  calibrated  cylinder  S/N 
26768Y.  The  calibrated  expansion  at 
3000  psi  is  31.0  cc's.  49  CFR  l7a37-14(a) 
allows  a  total  expansion  rate  of  1 
percent  or  0.1  cubic  centimeters.  The 
acceptance  range  is  ±0.31  cc's  or  30.69 
to  31.31  cc's.  The  five  successive 
attempts  at  calibration  yielded  results  of 
31.5  to  32.5  cc's.  The  calibration  attempt 
at  precisely  3000  psi  yielded  a  total 
expansion  of  31.5  cc's.  During  the 
subsequent  attempt,  the  test  pressure 
only  reached  2960  psi.  However,  the 
total  expansion  recorded  was  still  31.5 
cc's,  which  is  not  within  1  percent  or  0.1 
cubic  centimeters  of  the  required  total 


expansion  rate.  Therefore,  even  though 
Respondent's  hydrostatic  equipment  can 
be  read  by  using  a  midpoint 
interpolation,  the  preponderance  of  the 
evidence  nevertheless  indicates  that 
Respondent  failed  to  perform 
hydrostatic  tests  on  cylinders  with 
equipment  having  an  expansion  gauge 
permitting  a  reading  of  total  expansion 
to  an  accuracy  of  either  one  percent  or 
0.1  cubic  centimeters. 

Sixth  Argument 

Finally,  Respondent  argues  that  It  is 
allowed  a  10  percent  ratio  of  expansion 
when  testing  cylinders.  However,  this 
argument  is  irrelevant  to  the  alleged 
violation  of  failing  to  produce  a  reading 
of  total  expansion  to  an  accuracy  of  1 
percent.  The  section  of  the  regulations  to 
which  Respondent  refers  in  its  argument 
is  49  CFR  5l78.37-14(c).  Respondent, 
however,  is  being  cited  for  an  alleged 
violation  of  49  CFR  178.37-14(a),  which 
mentions  nothing  about  an  allowable  10 
percent  expansion  ratio  when  testing 
cylinders.  Therefore,  Respondent's  last 
argument  is  irrelevant  to  the  alleged 
violation. 

Findings 

Based  on  my  review  of  the  record.  I 
find  the  following: 

(1)  Respondent  knowingly  performed 
hydrostatic  tests  on  DOT  specification 
cylinders  with  equipment  having  an 
expansion  gauge  that  could  not  be  read 
to  an  accuracy  of  1  percent. 

(2)  Inspector  Henderson  spoke  with 
and  was  accompanied  by 
representatives  of  Respondent  during 
his  June  19, 1986  compliance  inspection 
of  Respondent's  facility. 

(3)  The  Chief  Counsel  mitigated  the 
proposed  civU  penalty,  in  part  because 
of  Respondent's  installation  of  a  new 
computer  on  its  hydrostatic  equipment 

(4)  Respondent  was  responsible  for 
ensuring  that  its  hydrostatic  equipment 
complied  with  the  Hazardous  Materials 
Regulations  and  already  has  benefitted 
fi'om  partial  mitigation  because  of  the 
dual  responsibibties  of  Respondent  and 
PTL 

(5)  The  electronic  gauge  on 
Respondent's  hydrostatic  equipment  can 
be  read  by  using  a  midpoint 
interpolation.  However,  this  does  not 
explain  Respondent's  observed  failure 
to  calibrate  its  equipment  to  1  percent 

(6)  Respondent  is  not  allowed  a  10 
percent  ratio  of  expansion  when  testing 
cylinders.  The  10  percent  ratio  is  not 
applicable  to  the  violation  at  issue  here. 

(7)  Consequently,  five  of  the  six 
argiunents  raised  by  the  Respondent  in 
its  appeal  are  found  to  be  without  merit 

(8)  The  proposed  civil  penalty  was 
mitigated  in  the  Order  by  an  appropriate 


amount  Further  mitigation  of  $500  is 
granted  due  to  the  delay  in  processing 
the  case,  specifically  the  time  period 
between  the  date  of  inspection  and  the 
date  of  the  NOPV.  No  basis  for  further 
mitigation  of  the  penalty  exists. 

Therefore,  the  Order  of  November  3. 
1987,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  S  107.331,  except 
that  the  $2,000  civil  penalty  assessed 
therein  is  hereby  mitigated  to  $1,500. 

The  civil  penalty  affirmed  herein  must 
be  paid  withn  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  U.S.  Attorney  for  collection 
of  the  civil  penalty  in  the  appropriate 
United  States  District  Court.  Also, 
failure  to  pay  this  civil  penalty  within  20 
days  of  service  will  result  in  the  accrual 
of  interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C.  §  3717 
as  well  as  a  penalty  charge  of  six 
percent  (6)  per  annum.  Payment  should 
be  made  by  certified  check  or  money 
order  payable  to  the  Department  of 
Transportation,  and  sent  to  the  Chief, 
Accounting  Branch  (M-86.2),  Accounting 
Operations  Division,  Office  of  the 
Secretary,  room  2228,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Dated  Issued:  March  5, 1988. 
M.  Cynthia  Douglass, 
Administrator,  Research  and  Special 
Programs  Administration. 

Certified  mail— Return  receipt  requested 

[Ref.  No.  87-25-CR] 

Denial  of  Relief 

In  the  Matter  of:  All  Fire  Equipment,  bia 
Respondent 

Background 

On  November  16. 1987,  the  Chief 
Counsel  assessed  a  $5,000  civil  penalty 
against  All  Fire  Equipment,  Inc. 
(Respondent)  for  violations  of  49  CFR 
173.34(e).  173.34(e)(l)(i).  173.34(e)(3).  and 
173.34(e)(5)  of  the  Hazardous  Materials 
R^^ations.  Respondent  submitted  an 
appeal  by  letter  dated  January  13, 1988. 
I^e  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 

Discussion 

The  Chief  Coi^sel's  Order  determined 
that  Respondent  had  knowingly  (1) 
failed  to  retest  Department  of 
Transportation  (DOT)  3AA  cylinders  at 
a  minimum  retest  pressure  of  5/3  times 
service  pressure,  in  violation  of  49  CFR 
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173.34(e);  (2)  represented  to  be 
performing  retests  on  DOT  specification 
cylinders  by  test  date  stamping  them 
without  holding  a  retester's 
identification  number  issued  by  the 
Research  and  Special  Programs 
Administration  (RSPA)  in  violation  of  49 
CFR  173.34(e)(l)(i);  (3)  performed 
hydrostatic  testing  on  DOT  specification 
cylinders  using  equipment  which  did  not 
have  a  gauge  indicating  the  total 
expansion  of  the  cylinder  such  that  the 
total  expansion  could  be  read  with  an 
accuracy  of  1%  or  to  a  reading  of  0.1  cc. 
and  did  not  have  a  pressiue  gauge  that 
could  be  read  to  an  accuracy  of  within 
1%  of  the  test  pressure,  in  violation  of  49 
CFR  173.34(e)(3);  and  (4)  failed  to  keep 
records  showing  the  results  of 
reinspection  and  retest  of  cylinders,  in 
violation  of  49  CFR  173.34(e)(5). 

Respondent  asserts  two  bases  for  its 
appeal.  First  Respondent  asserts  that  it 
has  made  subtantial  efforts  to  ensure 
compliance  with  the  DOT  regulations,  as 
evideiiced  by  (a)  its  initiation  of  contact 
with  the  Department  for  the  purpose  of 
meeting  any  and  all  standards  for 
hydrostatic  testing,  (b)  its  consultation, 
at  the  Department's  suggestion,  with  the 
Robert  Hunt  Company,  an  independent 
inspection  agency,  to  leam  how  to 
properly  perform  hydrostatic  testing, 
and  (c)  the  Hunt  Company's  issuance  to 
Respondent  of  a  five-year  approval 
rating  and  statement  that  Respondent  is 
in  strict  conformance  with  the 
Department's  regulations.  Second, 
Respondent  contends  that,  because  of 
its  corrective  efforts,  the  $5,500 
proposed  civil  penalty  should  have  been 
mitigated  by  more  than  $500,  and  that 
the  $5,000  assessed  penalty  is  excessive 
and  will  effect  a  substantial  and  undue 
hardship  on  Respondent 

With  respect  to  Respondent's  first 
contention,  in  June  1986  Respondent 
'  requested  and  received  bom  the 
Department  an  application  for 
registration  of  its  cylinder 
requalification  facility,  with  instructions 
for  contacting  an  independent 
inspection  agency.  However,  it  was  not 
until  October  8, 1986,  the  day  after  the 
Department's  inspection  of 
Respondent's  facility,  that  Respondent 
authorized  the  Hunt  Company  to 
conduct  a  survey  of  its  facility. 
Furthermore,  contrary  to  Respondent's 
statement  RiSPA's  Office  of  Hazardous 
Materials  Transportation,  not  the  Hunt 
Company,  issued  Respondent  a 
registration  number  valid  for  a  five-year 
period,  and  the  Hunt  Company's 
recommendation  did  not  contain  a 
statement  that  Respondent  was  "in 
strict  conformance"  with  Department 
regulations.  Only  the  Department  can 


determine  whether  a  facility  is  in 
compliance  with  the  Department's 
regulations.  An  inspection  agency  can 
only  recommend  that  a  facility  be 
approved  by  the  Department. 

With  respect  to  Respondent's  second 
contention,  the  Chief  Counsel  reduced 
the  civil  penalty  by  only  $500  from  the 
proposed  assessment  because 
Respondent  initiated  efforts  to  obtain  a 
survey  by  the  inspection  agency  and  a 
retester's  identification  number  only 
after  the  Department's  inspection.  "The 
record  does  not  contain  any  evidence, 
nor  did  Respondent  submit  any 
information  to  support  its  contention 
that  the  penalty  would  impose  an  undue 
financial  burden. 

Findinga 

Based  on  my  review  of  the  record.  I 
find  die  following: 

(1)  Respondent's  efforts  to  ensure 
compliance  were  taken  after  PSPA's 
inspection,  and  were,  in  any  event  no 
more  than  the  minimum  necessary  to  be 
in  compliance. 

(2)  lliere  is  no  evidence  that  the 
Respondent  is  unable  to  pay  the  penalty 
or  that  the  penalty  assessment  will 
adversely  affect  the  Respondent's 
ability  to  continue  in  business. 

(3)  Consequentiy,  the  issues  raised  by 
Respondent  on  appeal  are  without  merit. 

(4)  The  civil  penalty  was  mitigated  in 
the  Order  by  an  appropriate  amount 
and  no  basis  exists  for  further  mitigation 
of  the  penalty. 

Therefore,  the  Chief  Counsel's  Order 
of  November  16, 1987,  finding  that 
Respondent  knowingly  violated  49  CFR 
173.34(e),  173.34(e)(l)(i),  173.34(e)(3).  and 
173.34(e)(5),  and  assessing  a  $5,000  civil 
penalty,  is  affirmed  as  being 
substantiated  on  the  record  and  as  being 
in  accordance  with  the  assessment 
criteria  prescribed  49  CFR  107.331. 

Tha<civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  U.S.  Attorney  for  collection 
of  the  civil  penalty  in  the  appropriate 
United  States  District  Court.  Also  failure 
to  pay  this  civil  penalty  within  20  days 
of  service  will  result  in  the  accrual  of 
interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C.  3717  as 
well  as  a  penalty  chatge  of  six  percent 
(6%)  per  annum.  Payment  should  be 
made  by  certified  check  or  money  order 
payable  to  the  Department  of 
Transporation.  and  sent  to  the 
Accounting  Operations  Division,  Office 
of  the  Secretary,  room  2228,  Department 
of  Transportation,  400  Seventh  Street 
SW,  Washington,  DC  20590. 


Date  Issued:  March  14, 1968. 
M.  Cynthia  Douglass, 
Administrator. 

Certifled  mail — Return  receipt  requested 
(Ref.  No.  87-2&-CR] 

Denial  of  Relief 

In  the  Matter  of:  Aurora  Beverage 
Distributors,  Inc.,  Respondent 

Background 

On  March  16, 1988,  the  Chief  Counsel 
assessed  a  $2,000  civil  penalty  against 

Aurora  Beverage  Distributors,  Inc. 

(Respondent),  for  violations  of  49  CFR 
173.34(e)(l](i)  and  173.34(e)(3]  of  the 
Hazardous  Materials  Regulations 
(HMR).  Respondent  submitted  an  appeal 
by  letter  dated  April  5, 1988.  The  Chief 
Counsel's  Order  is  incorporated  herein 
by  reference. 

Discussion 

The  Chief  Counsel's  Order  determined 
that  Respondent  had  knowingly  (1) 
represented  to  have  retested  DOT 
specification  cylinders  by  marking  them 
with  a  test  date  without  holding  a 
current  retester's  identification  number 
issued  by  the  Research  and  Special 
Programs  Administration  (RSPA)  in 
violation  of  49  CFR  173.34(e)(l)(i),  and 
(2)  used  a  gauge  indicating  die  total 
expansion  of  a  cylinder  which  could  not 
be  read  with  an  accuracy  of  one  percent 
or  to  a  reading  of  0.1  cc  to  perform 
hydrostatic  testing  of  DOT  specification 
cylinders,  in  violation  of  49  CFR 
173.34(e)(3). 

Respondent  asserts  two  bases  for  its 
appeal.  First  Respondent  asserts  that 
the  penalty  imposed  "was  not 
commensurate  with  the  minor  infraction 
alleged."  In  support  of  this  contention, 
Respondent  stated  that  its  machine, 
while  old.  was  functioning  correctly,  has 
since  been  checked  and  certified  to  be 
accurate,  and  no  testing  has  been 
performed  since  the  Notice  of  Probable 
Violation  was  received.  Respondent 
also  contends  that  it  was  licensed  by  the 
Bureau  of  Explosives  and  when  that 
function  was  transferred  to  the 
Department  of  Transportation,  no  notice 
was  provided  to  Respondent.  Second,  , 
Respondent  asserts  that  the  financial 
information  it  submitted  clearly  shows 
an  inability  to  pay  the  penalty.  In 
support  of  its  assertion,  Respondent 
noted  that  its  tax  returns  for  1985  and 
1986  show  a  net  operating  loss,  while  its 
most  recent  financial  statement  (June 
1987)  shows  a  net  profit  of  $2,783. 

With  respect  to  Respondent's  first 
contention,  the  RSPA  inspector 
observed  and  the  Chief  Counsel 
determined  that  Respondent's  retest 
operator  tested  DOT  specification 
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cylinders  using  a  burrette  incapable  of 
being  read  to  the  required  accuracy.  The 
violation  was  not  for  malfunctioning 
equipment,  but  for  testing  procedures 
not  in  compliance  with  the  regulations. 
The  fact  that  Respondent  once  held  a 
license  from  the  Bureau  of  Explosives 
does  not  excuse  Respondent's  failure  to 
obtain  a  current  retester's  identification 
number  from  RSPA.  Respondent  has  a 
legal  responsibility  to  comply  with  the 
Hazardous  Materials  Transportation 
Act  and  the  HMR  and  is  presumed  to  be 
aware  of  the  requirements.  Further, 
Respondent  was  informed  during  the 
informal  conference  that  notice  was 
published  in  the  Federal  Register  in  1978 
stating  that  all  undated  registrations 
Expir«l  on  December  31, 197a  Finally, 
the  Chief  Counsel  took  into 
consideration  Respondent's  statement 
that  it  no  longer  retests  cylinders  and 
mitigated  the  amount  of  penalty. 

With  respect  to  Respondent's  second 
contention,  the  Chief  Counsel  reduced 
the  amount  of  the  penalty  initially 
assessed  after  considering  the  financial 
information  submitted  by  Respondent. 
Respondent's  fmancial  statement  shows 
a  bank  balance  of  $1,944  and  a  current 
asset/current  liabilities  ratio  of 
approximately  1.1.  There  is  no 
justification  at  this  point  for  any  further 
reduction  of  the  assessed  penalty.     - 

Findings 

Based  on  niy  review  of  the  record,  I 
find  the  following: 

(1)  Respondent  has  not  submitted 
sufficient  evidence  to  show  that  it  is 
unable  to  pay  the  penalty  or  that  the 
penalty  assessment  will  adversely  affect 
the  Respondent's  ability  to  continue  in 
business. 

(2)  The  civil  penalty  was  mitigated  in 
the  Order  by  an  appropriate  amount, 
and  no  basis  exists  for  further  mitigation 
of  the  penalty. 

(3)  Consequently,  the  issues  raisedify 
Respondent  on  appeal  are  without  merit. 

Therefore,  the  Chief  Counsel's  Order 
of  March  16. 1988,  finding  that 
Respondent  knowingly  violated  49  CFR 
S§  173.34(e)(l)(i)  and  173.34(e)(3).  and 
assessing  a  $2,000  civil  penalty,  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  S  107.331. 

In  view  of  Respondent's  assertions 
concerning  its  financial  status,  I  hereby 
authorize  payment  of  the  $2,000  civil 
penalty  in  10  consecutive  monthly 
payments  of  $200  each  beginning  on 
June  15, 1988,  and  due  on  the  15th  day  of 
each  month  thereafter  until  a  total  of 
$2,000  has  been  paid.  If  you  default  on 
any  payment  of  the  authorized  payment 
schedule,  the  entire  amoimt  of  the 


remaining  civil  penalty  shall,  without 
notice,  immediately  become  due  and 
payable.  Your  failure  to  pay  this 
accelerated  amount  in  full  also  will 
result  in  referral  of  this  matter  to  the 
Attorney  General  for  collection  of  the 
civil  penalty  in  the  appropriate  United 
States  District  Court,  and  accrual  of 
interest  at  the  current  annual  rate  in 
accordance  with  31  U5.C.  \  3717. 
Pursuant  to  this  same  authority,  a 
penalty  charge  of  six  percent  (69b)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  May  31. 1988. 
M.  Cynthia  Douglass. 
AdminiatTQtor,  Research  and  Special 
Progmms  Administration. 

Certified  mail — Return  receipt  requested 
[Ref.  No.  87-34-CMJ 

Denial  of  Relief 

In  the  Matter  of:  Catalina  Cylinders 
Corporation,  Respondent 

Background 

On  March  31, 1988,  the  Chief  Counsel 
of  (he  Research  and  Special  Programs 
Administration  (RSPA)  assessed  a 
$2,500  civil  penalty  against  Catalina 
Cylinders  Corporation  (Respondent),  for 
violations  of  49  CFR  178.46-llia)  and 
178.46-12(e)  of  the  Hazardous  Materials 
Regulations  (HMR).  Respondent 
submitted  an  appeal  by  letter  dated 
April  19, 1988.  The  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference. 

Discussion 

The  Chief  Counsel's  Order  determined 
that  Respondent  had  knowingly  (1) 
performed  hydrostatic  tests  on  DOT 
specification  3AL  cylinders  on 
equipment  which  had  a  pressure  gauge 
which  could  not  be  read  to  an  accuracy 
of  one  percent,  and  an  expansion  gauge 
indicating  the  total  expansion  of 
cylinder  which  could  not  be  read  with 

an  accuracy  of  one  percent  or  to  a 

reading  of  0.1  cc,  in  violation  of  49  CFR 
178.46-ll(a),  and  (2)  performed  the 
alternate  bend  test  on  specimens  cut 
from  DOT  SAL  cylinders  without  have 
them  bent  inward  around  a  mandrel 
until  the  interior  edges  were  at  a 


distance  apart  not  greater  than  the 
diameter  of  the  mandrel,  in  violation  of 
49  CFR  178.46-12(e]. 
-    Respondent  asserts  two  bases  for  its 
appeal.  With  respect  to  the  first 
violation.  Respondent  asserts  that  its 
hydrostatic  testing  equipment  was 
performing  at  the  required  accuracy  - 
level  at  the  start  of  the  testing  shift  as 
verified  by  calibration  at  the  start  of  the 
test  day.  However,  this  assertion  is 
contradicted  by  the  evidence  discussed 
in  the  Chief  Counsel's  Order.  The  RSPA 
inspector  observed  DOT  specification 
3AL  cylinders  being  tested  on 
Respondent's  equipment,  arid  witnessed 
eight  unsuccessful  attempts  by 
Respondent  to  calibrate  this  equipment 

With  respect  to  the  second  violation, 
Respondent  asserts  that  the  ffanding  of 
violaticm  was  based  on  an  erroneous 
interpretation  of  the  ASTM  (American 
Society  for  Testing  and  Materials)  bend 
test  procedure.  The  requirement  that  a 
flattening  test  be  performed  on  DOT 
SAL  cylinders  authorizes  an  alternate 
bend  test  in  accordance  with  ASTM  E 
290-77.  However.  49  CFR  17a46-12(e) 
further  requires  that  "when  the  alternate 
bend  test  is  used,  the  test  specimens 
shall  remain  uncracked  when  bent 
inward  around  a  mandrel  in  the 
direction  of  curvature  of  the  cylinder 
wall  until  the  interior  edges  are  at  a 
distance  apart  not  greater  than  the 
diameter  of  the  mandrel"  The  RSPA 
inspector  observed,  and  the  Chief 
Counsel  determined,  that  Respondent 
failed  to  perform  the  bend  test  so  that 
the  inside  edges  of  the  DOT  cylind«r 
were  bent  to  a  separation  disttmce  oi 
3W  (the  diameter  of  tfie  mandrel  used 
in  the  test). 

In  addition,  Respondent  stated  6iat 
Steigerwalt  Associates,  its  independent 
inspector,  had  provided  a  detailed 
explanation  of  both  these  violations  in 
its  own  response  to  Notice  of  Probable 
Violation  No.  87-3a^IA,  and  requested 
a  meeting  with  the  Administrator  and 
Steigerwalt  Associates  after  review  of 
the  appeal  Respondent  has  already 
been  afforded  the  opportunity  fw  an 
informal  conference  or  for  a  formal 
administrative  hearing  before  an 
Administrative  Law  Judge.  Respondent 
did  not  avail  itself  of  either  opportunity 
and  accordingly  has  waived  its  right  to  a 
hearing.  The  non-hearing  appeal 
proceeding  whidi  Respondent  elected 
by  filing  a  written  appeal  does  not 
include  any  further  opportunity  for  a 
conference  or  meeting. 

Findings 

Based  on  my  review  of  the  record,  I 
find  the  following: 
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(1)  The  issues  raised  by  Respondent 
on  appeal  are  without  merit 

(2)  The  civil  penalty  assessed  in  the 
Order  was  appropriate,  and  no  basis 
exists  for  mitigation  of  the  penalty. 

Therefore,  the  Chief  Counsel's  Order 
of  March  31. 1988.  finding  that 
Respondent  knowingly  violated  49  CFR 
174.46-ll[a)  and  17&46-12(e)  and 
assessing  a  $2,500  civil  penalty,  is 
affirmed  as  being  substantiated  on  the. 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

The  civil  penalty  afKnned  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  %vill  result  in  (1)  referral  of 
this  matter  to  the  Attorney  General  for 
collection  of  the  civil  penalty  in  the 
appropriate  United  States  District  Court, 
and  (2]  accrual  of  interest  at  the  current 
annual  rate  in  accordance  with  31  U.S.C 
3717.  Pursuant  to  this  s^me  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2],  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  May  31, 1968. 
M.  Cynthia  Douglass. 
Administrator. 

Certified  mail — ^Return  receipt  reqtiested 
[Ref.  No.  87-3JWIAI 

Denial  of  Relief 

In  the  Matter  oi:  Steigerwah  Associates, 
Respondent 

Background 

On  May  4, 1988,  the  Chief  Counsel  of 
the  Research  and  ^)ecial  Programs 
Administration  (RSPA)  assessed  a 
$6,000  civil  penalty  against  Steigowalt 
Associates  (Respondent),  for  violations 
of  49  CFR  178.46-4{d),  17'8.48-4(d)(ll) 
and  17a46-4(dKl2)  of  the  Hazardous 
Materials  Regulations  (HMR). 
Respondent  submitted  an  appeal  by 
letter  dated  May  27, 1988.  and 
supplemented  that  appeal  by  letters 
dated  ]une  16  and  29, 1988.  The  Chief 
Coimsel's  Order  is  incorporated  herein 
by  reference. 

Discussion 

The  Chief  Counsel's  Order  dismissed 
Violation  No  1  and  determined  that 


Respondent  had  knowingly  (1)  failed  to 
witness  and  ensure  that  hydrostatic 
testing  on  Department  of  Transportation 
(DOT)  specification  3AL  cylinders  was 
conducted  widi  equipment  that  could  be 
calibrated  to  one  percent  accuracy,  in 
violation  of  49  CFR  17&46-4(d) 
(Violation  No.  2),  (2)  failed  to  witness 
and  ensure  that  benid  tests  of  DOT  SAL 
cylinders  woe  properiy  conducted,  in 
violation  of  46  CFR  17&46-4(d) 
(Violation  No.  3),  (3)  failed  to  ensure 
that  DOT  SAL  cylinders  are  marked  in 
compliance  with  the  specifications,  in 
violation  of  49  CFR  178.46-4(d)(ll) 
(Violation  Na  4}.  and  (4)  failed  to 
provide  complete  test  records  to  the 
manufacturer  of  DOT  3AL  cj'linders.  in 
violation  of  49  CFR  178.46-4(d)(12) 
(Violation  No.  5). 

With  respect  to  Violation  No.  2, 
Respondent  asserts  that  the  test 
equipment  was  properly  calibrated 
before  the  DOT  inspector  arrived  at  the 
plant,  was  worked  on  during  the  day  by 
a  third  party,  and  would  not  calibrate  at 
the  end  of  the  day.  Respondent  further 
asserts  that  no  testing  was  performed 
that  day  because  the  DOT  inspector  and 
Respondent's  inspector  were  away  from 
the  plant  witnessing  other  tests. 
Respondent's  assertion  that  the 
equipment  was  properiy  calibrated 
before  the  DOT  bispector  arrived  is 
contradicted  by  its  own  inspector's 
contemporaneous  statement,  made  to 
the  DOT  inspectors,  that  the  equipment 
had  not  been  calibrated  on  the  day  of 
the  inspection,  and  that  it  was  only 
checked  once  a  week.  Respondent's 
assertion  that  no  testing  was  performed 
that  day  is  contradicted  by  the 
observations  of  the  DOT  inspectors, 
who  actually  witnessed  hydrostatic 
testing  and  made  copies  of  computer 
printouts  showing  the  test  results. 
Moreover,  Respondent's  assertion  that 
no  testing  was  conducted  is 
contradicted  by  its  own  earlier 
statement  (in  response  to  the  Noti'ce  of 
Probable  Violation)  that  "the  test  data 
fit)m  earlier  that  day  was  accurate  and 
properly  obtained."  Respondent  cannot 
now  be  heard  to  claim  that  no  testing 
was  conducted. 

With  respect  to  Violation  No.  3. 
Respondent  contends  that  the  bend  test 
was  performed  properly  and  that  the 
violation  is  a  result  of  an  incorrect 
interpretation  by  the  DOT  iiupector. 
The  requirement  that  a  flattening  test  be 
performed  on  DOT  SAL  cylinders 
authorizes  an  alternate  bend  test 
However,  49  CFR  178.46-12(e]  further 
requires  that  "when  the  alternate  bend 
test  is  used,  the  test  specimens  shall 
remain  wcracked  when  bent  inward 
around  a  mandrel  in  the  direction  of 
curvature  of  the  cylinder  wall  until  the 


interior  edges  are  at  a  distance  apart  not 
greater  than  the  diameter  of  die 
mandrel."  The  RSPA  inspector 
observed,  and  the  Chief  Comisel 
determined,  that  Respondent  failed  to 
perform  the  bend  test  so  that  the  inside 
edges  of  the  DOT  cylinder  were  bent  to 
a  separation  distance  of  3.5  inches  (the 
diameter  of  the  mandrel  used  in  the 
test).  The  DOT  inspector  observed  an 
alternate  bend  test  in  which  the 
specimen  was  bent  around  a  3.5  inch 
diametCT  mandrel  until  the  inside  edges 
were  approximately  4  inches  apart.  Mr. 
Robert  Lyddon,  Division  Manager  of 
Advanced  Testing  Services,  confirmed 
that  this  was  the  standard  testing 
procedure.  Respondent's  inspector,  Mr. 
Kayser,  was  present  and  did  not  correct 
or  contradict  diis  statement  in  any  way. 

With  respect  to  Violation  No.  4, 
Respondent  asserts  that  the  IXTT 
inspector  must  have  observed  die 
markings  on  a  cylinder  prior  to  final 
inspection,  whereas  Respondent 
inspects  markings  on  finished,  painted 
cylinders.  Respondent  also  contends 
that  it  has  never  seen  any  of  DOTs 
evidence  and  thus  is  unable  to 
detennine  what  the  photographs  show. 
The  photographs  taken  by  the  DOT 
inspector  are  of  a  DOT  SAL  cylinder, 
painted  srellow,  serial  number  A5306, 
stamped  as  having  been  inspected  in  8/ 
88  with  Respondent's  partially  legible 
identification  number  lAll. 
Furthermore,  Respondent  was  grvoi 
specific  notice  of  aD  of  DOTs  evidence 
and  oonld  have  reviewed  any  or  all  of 
DOTs  evidence  by  requesting  an 
informal  conference  or  a  formal  hearing, 
or  by  simply  requesting  copies  of  the 
evidence  referred  to  in  the  Notice  of 
Probable  Violation. 

With  respect  to  Violation  No.  S, 
Respondent  asserts  that  the  HMR  do  not 
specify  a  time  limit  within  which  test 
records  are  to  be  prepared  and  provided 
to  the  container  manufacturer,  and 
contends  that  a  six-month  limit  is  an 
arbitrary  interpretation  of  the 
regulations.  Respondent  claims  that  it 
had  the  records  avcdlable  in  its 
Pennsylvania  home  office  and  could 
have  provided  them  to  the  CaUfamia 
facility  had  it  been  requested  to  do  so. 
The  Chief  Counsel  determined  that 
while  49  CFR  178.4e^d)(12)  does-not 
specify  a  tme  limit  Respmident  must 
prepare  and  furnish  records  within  a 
reasonable  time  period. 

The  Chief  Counsel  further  determined 
that  a  six-month  period  without  test 
records  was  not  reasonable. 
Respondent's  operations  are  subject  to 
inspection  at  any  time  and  the  DOT 
inspectors  must  have  sufficient  current 
information  available  to  conduct  such 
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inspections.  Respondent's  contention 
that  it  could  have  provided  the  required 
reports  had  it  been  requested  to  do  so  is 
irrelevant.  Resondent  is  required  by  49 
CFR  178.46-4(d)(12)  to  furnish  complete 
test  records  to  the  cylinder 
manufacturer.  Neither  the  cylinder 
manufacturer  nor  Mr.  Kayser. 
Respondent's  plant  inspector,  had 
copies  of  any  test  records  for  the  entire 
period  during  which  the  cylinders  had 
been  manufactured. 

In  its  June  16, 1988  letter.  Respondent 
stated  that  the  asessed  civil  penalty 
would  severely  impact  on  its  ability  to 
continue  in  buisness.  Respondent  was 
requested  to  provide  a  certified  financial 
statement  or  other  information  to 
substantiate  this  claim.  By  letter  dated 
June  29, 1988,  Respondent  submitted 
copies  of  Schedule  C  (Form  1040)  for  tax 
years  1985. 1988,  and  1987  showing  Mr. 
Ernest  E.  Steigerwalt's  profit  from 
operation  of  Steigerwalt  Associates,  a 
sole  proprietorship.  On  June  14. 1988, 
Respondent  was  again  asked  to  provide 
a  certified  balance  sheet  showing  its 
current  assets  and  liabilities,  rather  than 
the  individual  tax  returns  of  Mr. 
Steigerwalt.  Respondent  did  not  choose 
to  provide  such  information,  and 
therefore  I  have  relied  on  the 
information  Respondent  provided  with 
its  June  29  letter.  By  his  failure  to 
respond  to  requests  for  pertinent 
financial  information.  Mr.  Steigerwalt 
effectively  failed  to  substantiate  his 
assertion  that  the  assessed  civil  penalty 
would,  in  fact,  severely  impact  the 
ability  of  Steigerwalt  Associates  to 
continue  in  business.  The  tax  returns 
provided  show  that  Mr.  Steigerwalt  had 
a  net  profit  from  operation  of 
Steigerwalt  Associates  of  $7,431  for 
1985.  $15,999  for  1986.  and  $13,628  for 
1987,  after  deductions  for  payment  of 
wages  to  an  unidentified  recipient  of 
$15,000  for  1985,  $14,600  for  1986,  and 
$12,900  for  1987.  This  information  not 
only  does^not  support  Respondent's 
claim  that  payment  of  a  $6,000  penalty 
would  severely  impact  its  ability  to 
continue  in  business,  but  on  the 
contrary,  reflects  that  Respondent  is 
.able  to  pay  the  penalty  and  still  show  a 
profit. 

Finally,  Respondent  requested  a 
meeting  with  the  Administrator  after 
review  of  the  appeal.  Respondent  has 
already  been  afforded  the  opportunity 
for  an  informal  conference  or  for  a 
formal  administrative  hearing  before  an 
Administrative  Law  Judge,  Respondent 
did  not  avail  itself  of  either  opportunity 
and  accordingly  has  waived  its  right  to  a 
conference  or  a  hearing.  This  appeal 
proceeding  does  not  include  any  further 
opportunity  for  a  conference  or  meeting. 


Findings 

Based  on  my  review  of  the  record.  I 
find  the  following: 

(1)  The  issues  raised  by  Respondent 
on  appeal  are  without  merit. 

(2)  The  civil  penalty  assessed  in  the 
Order  was  appropriate,  and  no  basis 
exists  for  mitigation  of  the  penalty. 

Therefore,  the  Chief  Counsel's  Order 
of  May  4, 1988,  finding  that  Respondent 
knowingly  violated  49  CFR  178.46-4(d), 
178.46-4(d)(ll),  and  178.46-4(d)(12).  and 
assessing  a  $6,000  civil  penalty,  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  annual  rate  in 
accordance  with  31  U.S.C.  3717. 

Pursuant  to  that  same  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  General  Accounting 
Branch  (M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Sti-eet,  SW,  Washington,  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  August  24, 1988. 
M.  Cynthia  Douglass, 
Administrator. 

Certified  mail — Return  receipt  requested 
[Ref.  No.  87-43-SC] 

Denial  of  Relief 

In  the  Matter  of:  G.C.  Industries,  Inc.. 
Respondent. 

Background 

On  December  4, 1987.  the  Chief 
Counsel  issued  an  order  assessing  a 
$2,000  civil  penalty  against  G.C. 
Industries,  Inc.  (Respondent)  for 
violations  of  49  CFR  171.2(a)  and 
173.304(a)  of  the  Hazardous  Materials 
Regulations,  as  alleged  in  the  Notice  of 
Probable  Violation  of  August  3, 1987. 
Respondent  submitted  an  appeal  by 
letters  of  December  16. 1987,  and 
February  3, 1988.  The  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference. 


Discussion 

Respondent's  bases  for  appeal  are:  (1) 
The  permeation  devices  shipped  by 
Respondent  are  entirely  different  ft-om 
gas  cylinders,  and  thus  the  gas  cylinder 
regulations  cannot  be  applied  to  them; 
(2)  Respondent's  competitors  ignore  the 
regulations  and  ship  similar  products  by 
regular  mail;  (3)  on  November  16. 1987, . 
Respondent  applied  for  an  exemption 
from  the  Department's  packaging 
requirements;  and  (4)  during  the  year 
ended  December  31. 1986,  Respondent 
lost  $72,000.  with  an  accumulated  loss  of 
$218,000. 

I  will  discuss  each  of  those  issues  in 
the  order  indicated  above.  First,  a  party 
shipping  hazardous  materials  has  a  legal 
responsibility  to  ensure  that  those 
shipments  comply  either  with  the 
Hazardous  Materials  Regulations  (49 
CFR  parts  171-179)  or  with  an 
exemption  from  those  regulations;  the 
alleged  inapplicability  of  the  gas 
cylinder  regulations  to  Respondent's 
shipments  is  irrelevant.  Because 
Respondent  elected  to  ship  hazardous 
materials  not  in  accordance  with  the 
regulations,  it  had  no  alternative  but  to 
o'btain  an  exemption  prior  to  shipping 
those  materials. 

Second,  the  alleged  practices  of 
Respondent's  competitors  are  irrelevant 
to  Respondent's  legal  responsibility  to 
comply  with  the  regulations.  Any 
specific  allegations  of  violations  on  the 
part  of  other  parties  would  be 
investigated  by  the  Office  of  Hazardous 
Materials  Transportation. 

Third,  the  fact  that  Respondent 
belatedly  has  applied  for  an  exemption 
from  the  Hazardous  Materials 
Regulations  does  not  merit  mitigation  of 
the  civil  penalty  for  Respondent's 
violation. 

Fourth,  the  financial  information 
submitted  by  Respondent  reflects  cash 
on  hand  of  over  $38,000  and  a  current 
assets/current  liabilities  ratio  of  about 
2.5  ($182,000/$74,000).  That  information 
indicates  neither  an  inability  to  pay  a 
$2,000  civil  penalty  nor  any  adverse 
effect  of  such  a  penalty  on  Respondent's 
ability  to  remain  in  business. 

Findings 

Based  on  my  review  of  the  record,  I 
find  the  following: 

(1)  Respondent  offered  a  hazardous 
material,  hydrogen  sulfide,  for 
transportation  in  commerce  in  a  non- 
specification  packaging,  in  violation  of 
49  CFR  S§  171.2(a)  and  173.304(a)(2). 

(2)  The  issues  raised  on  appeal  by 
Respondent  are  without  merit. 

(3)  There  is  no  basis  for  mitigation  of 
the  civil  penalty  set  forth  in  the  Order.,' 
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Therefore,  the  Order  of  December  4, 
1987,  assessing  a  $2,000  civil  penalty  is 
affirmed,  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  referral  of  this 
matter  to  the  U.S.  Attorney  for  collection 
of  the  civil  penalty  in  the  appropriate 
United  States  District  Court.  Also  failure 
to  pay  this  civil  penalty  within  20  days 
of  service  will  result  in  the  accrual  of 
interest  in  accordance  with  the  rate 
established  pursuant  to  31  U.S.C.  3717  as 
well  as  a  penalty  charge  of  six  percent 
(6%)  per  annum.  Payment  should  be 
made  by  certified  check  or  money  order 
payable  to  the  Department  of 
Transportation,  and  sent  to  the 
Accounting  Operations  Division,  Office 
of  the  Secretary,  room  2228,  Department 
of  Transportation,  400  Seventh  Street, 
SW,  Washington,  DC  20590. 

Date  Issued;  May  10, 19S8. 
M.  Cynthia  Douglass, 
Adminislra'or. 

Certincd  mail — Return  receipt  requested 
[Enf.  Case  No.  87-«>-CRJ 

Denial  of  Relief 

In  the  Matter  of:  Bennett  Welding  Supply 
Corp.,  Respondent. 

Background 

On  Januarj--  21, 1988,  the  Chief 
Counsel  Research  and  Special  Programs 
Administration  (RSPA),  issued  an  Order 
to  Bennett  Welding  Supply  Corp. 
I'ResDondent)  assessing  a  penalty  in  the 
amount  of  $3,000  for  violations  of  49 
CFR  171.2(c),  173.34(e)(1)  and 
J  73.34(e)(3).  By  letter  dated  February  26. 
'.388,  the  Respondent  submitted  a  timely 
aooeal  of  the  Order,  challenging  it  on 
two  bases.  The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 

Dscussion 

The  Respondent's  bases  for  appeal 
are: 

(1)  Respondent  contends  that  the 
results  of  the  hydrostatic  testing 
performed  during  the  January  8, 1987 
inspection  are  identical  to  the  results 
biiown  in  Respondent's  records; 

(2)  Although  Respondent's  employee 
did  r.ot  know  which  burette  to  use  for 
i-etesting  when  questioned  by  the  RSPA 
inspector,  this  is  not  a  violation  of  49 
CFR  173.34(e){3}. 

First  Argument 

Respondent's  first  argimient  is  that  the 
results  of  hydrostatic  testing  performed 
for  the  RSPA  inspector  on  January  8, 


1987,  matches  the  results  shown  in 
Respondent's  hydrostatic  test  records, 
and,  therefore,  there  is  no  violation. 
However,  Violation  No.  1  is  based  on 
Respondent's  failure  to  conduct  an 
internal  visual  examination  of  the 
cylinder  under  9 173.34(e)(1),  not  the 
adequacy  of  its  hydrostatic  testing. 
During  the  inspection,  the  RSPA 
inspector  examined  the  Inside  of  the 
cylinder  and  observed  an  excessive 
amount  of  iron  oxide  deposits  caused  by 
internal  corrosion.  Such  an  excessive 
buildup  of  iron  oxide  deposits  creates  a 
rebuttable  presumption  that  Respondent 
failed  to  perform  an  internal  visual 
examination  of  the  cylinder.  Respondent 
has  failed  to  rebut  this  presumption. 
Moreover,  Respondent's  Vice  President 
of  Operations,  Thomas  J.  Bennett, 
examined  photographs  of  the  cylinder 
during  the  December  9, 1987  informal 
conference  and  agreed  that  such  a 
buildup  would  indicate  that  an  internal 
visual  examination  was  not  performed. . 

Second  Argument 

Respondent's  second  argument  is  that 
it  should  not  be  cited  for  using 
hydrostatic  equipment  that  could  not  be 
read  to  an  accuracy  of  1  percent  simply 
because  its  employee,  David  Flight, 
selected  an  incorrect  burette  for 
retesting.  Respondent  argues  that  this 
evidence  shows  only  that  Mr.  Flight 
misunderstood  the  RSPA  inspectors 
question  concerning  which  burette  was 
to  be  used  for  retesting.  However,  there 
is  sufficient  evidence  to  show  that 
Respondent  violated  §  173.34(e)(3).  First, 
Mr.  Flight  stated  that  he  has  been 
retesting  cylinders  for  Respondent  for 
two  years.  When  asked  by  the  RSPA 
inspector  which  burette  was  used  to  test 
a  cylinder  (ICC  3AA 1800,  Serial  No. 
36450)  located  near  the  retest 
equipment,  Mr.  Flight  replied  that  the 
middle  burette  with  0.5  cc  increments 
was  used  to  test  the  cylinder.  The  retest 
record  provided  by  Respondent 
indicated  that  this  cylinder  had  been 
retested  by  Mr.  Flight  on  January  7, 1987, 
the  day  before  the  inspection.  The  test 
report  showed  a  total  expansion  of  9 
cc's.  Performing  retesting  on  a  cylinder 
of  this  size  using  a  burette  vtrith  0.5  cc 
increments  will  not  result  in  an 
expansion  reading  of  within  1  percent  or 
0.1  cc  as  required  by  the  regulations. 

Findings 

Based  on  my  review  of  the  record,  I 
find  the  following: 

(1)  Respondent  failed  to  conduct  an 
internal  examination  on  a  cylinder  that 
had  been  marked  as  properly  inspected. 

(2)  Respondent,  by  marking  a  DOT 
specification  cylinder,  represented  it  as 
having  been  tested  on  hydrostatic 


equipment  which  had  an  expansion 
gauge  that  could  not  be  read  to  an 
accuracy  of  1  percent  of  total  expansion 
or  0.1  cc. 

Therefore,  the  Order  of  January  21, 
1986,  assessing  a  $3,000  civil  penalty,  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  virith 
the  assessment  criteria  prescribed  in  40 
CFR  107,331. 

The  dvil  penalty  affirmed  herein  mnst 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  (1)  referral  of 
this  matter  to  the  Atlomey  General  for 
collection  of  the  civil  penalty  in  the 
appropriate  United  States  District  Court, 
and  (2)  accrual  of  interest  at  the  current 
annual  rate  in  accordance  with  31  U.S.C. 
3717.  Pursuant  to  this  same  authority,  a 
penalty  charge  of  oix  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M.86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington,  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  August  9, 1988. 
M.  Cynthia  Douglass, 
AdministTvtor,  Research  and  Special 
Pivgrams  Administration. 
Certified  mail — Return  receipt  requested 
(Rcf.  No.  87-60-DMI 

Denial  of  Eelief 

It  the  Matter  of:  Hyers  Container 
Corporation;  Respondent 

Background 

On  April  5. 1988,  the  Chief  Counsel 
assessed  a  $7,600  civil  penalty  against 
Myers  Container  Corporation 
(Respndent).  for  violations  of  49  CFR 
178.116-12(a)(ll,  178.116-12(a)(2).  and 
178.131-ll(a)  of  the  Hazardous 
Materials  Regulations  (HMR). 
Respondent  submitted  an  appeal  by  ■ 
letter  dated  April  20. 1988.  The  Chief 
Counsel's  Order  is  incorporated  herein 
by  reference. 

Discussion 

The  Chief  Counsel's  Order  determined 
that  Respondent  had  knowingly  (1) 
failed  to  conduct  periodic  drop  lesis  and 
retain  drop  test  samples  on  20  gauge,  30- 
gailon  DOT  specification  17E  dnims,  (2) 
failed  to  conduct  periodic  d<'oo  rests  and 
retain  drop  test  samples  on  '  r  '  •  b  gauge. 
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55-gallon  DOT  speciflcation  17E  drums, 
(3)  failed  to  conduct  hydrostatic 
pressure  tests  and  retain  hydrostatic  test 
samples  on  18/16  gauge.  55-gallon  DOT 
specification  17E  drums,  and  (4)  failed  to 
successfully  pass  a  periodic  drop  test  on 
22  gauge,  55-gallon  DOT  specification 
37A480  steel  drums. 

Respondent  asserts  three  bases  for 
appeal.  First  Respondent  states  with 
respect  to  violation  1  that  what  "the 
original  inspection  report"  (i.e..  the 
Notice  of  Probable  Violation]  failed  to 
state  was  that  the  drop  test  sample  was 
located  in  the  DOT  retain  area,  was  full 
of  water,  and  was  marked  with  the  date 
dropped,  the  DOT  specification,  and  "4 
Foot  Drop  Test". 

Respondent  contends  that  the  drum 
was  intended  to  be  dropped  but  that  the 
operator  was  probably  interrupted  and 
failed  to  get  back  to  it.  The  fact  that 
Respondent's  failure  to  conduct  the 
required  drop  test  may  have  been 
inadvertent  does  not  excuse  the 
occurrence  of  the  violation.  Furthermore, 
Respondent  has  already  admitted,  in  an 
August  10, 1987  letter,  that  due  to  an 
oversight  the  retain  sample  had  not  been 
dropped,  and  stated  that  corrective 
action  had  been  taken.  The  Chief 
Counsel  mitigated  the  amount  of  the 
proposed  penalty  for  this  violation  by 
$300  to  reflect  the  corrective  action,  and 
no  further  mitigation  is  warranted. 
Second.  Respondent  states,  with 
respect  to  violations  2  and  3,  that  it 
conducted  drop  and  hydrostatic  tests  for 
20/18  gauge  and  18  gauge  55-gallon  DOT 
'  17E  dmns.  Respondent  asserts  that 
these  dnmis  are  the  same  type  and  size 
as  18/16  gauge  55-gallon  DOT  17E 
drums,  and  therefore  it  was  not  in 
violation  of  49  CFR  178.116-12  which 
requires  that  each  packaging  design  type 
must  successfully  pass  the  tests. 
Contrrry  to  Respondent's  contention,  49 
CFR  178.116-12(a)  provides  that  a 
"packaging  design  type"  is  defined  by 
the  design,  size,  material,  thickness,  and 
manner  of  construction.  'Thickness" 
means  gauge.  Moreover,  a  different 
thickness  would  also  require  a  change  in 
the  manner  of  construction  because  the 
seamer  would  have  to  be  adjusted  to 
accommodate  a  different  gauge. 
Respondent's  18/16  gauge  55-gallon 
DOT  17E  drums  are  separate  packaging 
design  types  requiring  testing  as 
specified  in  49  CFR  S  178.116-12. 
.     Finally,  Respondent  contends  that  the 
Chief  Counsel's  Order  erred  in  stating 
that  prior  enforcement  actions  have 
been  taken  against  Respondent. 
Respondent  asserts  that  it  is  a  new 
corporation  formed  in  1984,  and  that  it  is 
not  a  successor  in  interest  to  Myers 
Drum  Company,  but  acquired  "only 
certain  assets"  of  Myers  Drum 


Company,  not  the  corporation  itself.  The 
Chief  Counsel  was  responding  to 
Respondent's  argument  that  "other 
manufacturing"  facilities  of  the  same 
company  have  recently  experienced  the 
same  investigation  without  any  noted 
violations."  The  Chief  Counsel 
countered  this  argument  by  noting  that 
prior  enforcement  actions  had  been 
taken  for  violations  at  Respondent's 
Portland,  Oregon  and  Oakland, 
California  plants,  and  that  a  warning 
letter  had  been  issued  to  Respondent's 
San  Pablo,  California  plant. 

In  considering  Respondent's 
contention  concerning  its  relationship  to 
Myers  Drum  Company,  I  observe  the 
following: 

(1)  A  January  4, 1985  letter  from  ]ohn 
W.  Cutt  President  of  IMACC 
Corporation  (of  which  Respondent  is  a 
division)  stating  that  IMACC  had 
"recently  acquired  the  assets  of  Myers 
Drum  Company's  three  steel  drum 
manufacturing  plants  located  in 
Portland,  Oregon;  Richmond,  and  Los 
Angeles.  California." 

(2)  Respondent's  corporate  officers 
responsible  for  operation  and 
comphance  performed  similar  functions 
for  Myers  Drum  Company,  e.g..  John  W. 
Cutt.  President  of  IMACC.  was  president 
of  Myers  Drum  Company,  and  Roger  C. 
Stavig,  IMACC's  Vice  President- 
Manufacturing,  was  the  manager  of 
Myers  Drum  Company's  Portland. 
Oregon  plant. 

(3)  Respondent.  Myers  Container 
Corp.,  has  continued  to  manufacture 
steel  drums  at  the  same  plants  and  in 
the  same  locations  as  did  Myers  Dnun 
Company. 

Therefore,  I  conclude  that  while 
-  Respondent  may  have  acquired  only 
certain  assets  of  Myers  Drum,  the  two 
entities  are  so  closely  aligned  that  for 
enforcement  purposes  Myers  Container 
Corporation  may  be  considered  the 
successor  in  interest  to  Myers  Drum 
Company. 

Findings 

Based  on  my  review  of  the  record,  I 
find  the  following: 

(1)  The  issues  raised  by  Respondent 
on  appeal  are  without  merit. 

(2)  The  civil  penalty  was  mitigated  in 
the  Order  by  an  appropriate  amoimt, 
and  no  basis  exists  for  further  mitigation 
of  the  penalty. 

Therefore,  the  Chief  Counsel's  Order 
of  April  5, 1988,  finding  that  Respondent 
knowingly  violated  49  CFR  178.116- 
12(a)(1).  178.116-12(a)(2),  and  178.131- 
11(a),  and  assessing  a  $7,600  civil 
penalty,  is  affirmed  as  being 
substantiated  on  the  record  and  as  being 
in  accordance  with  the  assessment 
criteria  prescribed  in  49  CFR  107.331. 


The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  (1)  referral  of 
this  matter  to  the  Attorney  General  for 
collection  of  the  civil  penalty  in  the 
appropriate  United  States  District  Court, 
and  (2)  accrual  of  interest  at  the  current 
annual  rate  in  accordance  with  31  U.S.C. 
S  3717.  Pursuant  to  this  same  authority, 
a  penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  August  1, 1988. 
M.  Cynthia  Douglass, 
Administrator,  Research  and  Special 
Programs  Administration. 
Certified  mail— Return  receipt  requested 
(Enf.  Case  No.  87-«a-RNC] 


Denial  of  Relief 

In  the  Matter  of:  Contract  Courier  Services. 
Inc.,  Respondent. 

Background 

On  February  8, 1988,  the  Chief 
Counsel.  Research  and  Special  Programs 
Administration  (RSPA).  issued  an  Order 
to  Contract  Courier  Services.  Inc. 
(Respondent),  assessing  a  penalty  in  the 
amount  of  $18,000  for  violations  of  49 
CFR  171.2(b)  and  177.942(b).  By  letter 
dated  March  2, 1988,  Respondent 
submitted  a  timely  appeal  of  the  Order, 
challenging  in  on  four  bases.  The  Chief 
Counsel's  Order  is  incorporated  herein 
by  reference. 

Discussion 

Respondent  asserts  four  bases  for  its 
appeal: 

(1)  Respondent  did  not  "knowingly" 
commit  any  acts  which  violated  the 
regulations; 

(2)  Respondent's  method  of  stowing 
radioactive  materials  does  not  violate  49 
CFR  177.842(b); 

(3)  The  February  8, 1988  Order  failed 
to  give  appropriate  weight  to  the 
unusual  circimistances  which  led  to  the 
storage  violation; 

(4)  The  proposed  civil  penalties  are 
excessive  in  view  of  the  level  of  fines 
established  in  the  Sentencing  Guidelines 
for  United  States  Courts  for  criminal 
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if  stowing 
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violations  of  the  Hazardous  Materials 
Regulations  (regulations]  under  49 
U.S.C.  1809(b). 

First  Argument 

Respondent's  first  argument  is  that  the 
standard  for  a  knowing  violation  within 
the  meaning  of  49  U.S.C.  1809(a)(1)  does 
not  permit  imposition  of  a  penalty  on 
persons  who  "should  have  known"  facts 
giving  rise  to  the  violation.  Respondent 
argues  that  although  49  CFR  107.299 
provides  that  a  violation  is  committed 
when  a  person  should  have  known  of 
facts  giving  rise  to  a  violation,  the 
legislative  history  of  49  U.S.C.  180g(a)(l) 
suggests  that  civU  penalties  may  be 
imposed  only  in  the  event  that  a 
defendant  knowingly  commits  an  act 
which  is  a  violation.  RSPA  considered 
the  legislative  history  of  49  U.S.C 
1809(a)(1)  in  lawfully  promulgating  49 
CFR  107.299  which  states  that 
"knowingly"  means: 

that  a  person  who  commits  an  act  which  is  a 
violation  of  the  Act  or  of  the  requirements  of 
this  subchapter .  .  .  commits  that  act  with 
knowledge  or  knowingly  when  that  person  (1) 
has  actual  knowledge  of  the  facts  that  give 
rise  to  the  violation,  or  (2)  should  have 
known  of  the  facts  that  give  rise  to  the 
violation.  A  person  knowingly  commits  an 
act  if  the  act  is  done  voluntarily  and 
intentionally.  Knowledge  or  knowingly  means 
that  a  person  is  presumed  to  be  aware  of  the 
requirements  of  the  Act  and  this 
subchapter.  .  .  .  Knowledge  or  knowingly 
does  not  require  that  a  person  have  an  intent 
to  violate  the  requirements  of  the  Act  or  the 
requirements  of  this  subchapter.  .  .  . 

Under  this  definition.  Respondent 
knowingly  placed  packages  of 
radioactive  material  closer  than  the 
allowable  distances  in  an  area  occupied 
by  employees.  Even  if  Respondent  (Ud 
not  know  that  the  packages  in  question 
were  closer  than  the  allowable  distance, 
Respondent  should  have  known  this. 
Therefore,  the  argiunent  that  the 
Respondent  did  not  knovmgly  violate 
the  regulations  is  without  merit 

Second  Argument 

Respondent's  second  argument  is  that 
its  method  of  stowing  radioactive 
materials  does  not  constitute  a  violation 
of  the  regulations.  Respondent  contends 
that  its  normal  stowage  method  involves 
placement  of  radioactive  packages  at 
least  20  feet  apart  from  each  other. 
Respondent's  contention  does  not 
address  the  crux  of  the  storage 
violation.  Respondent  is  being  cited  for 
a  storage  violation  on  the  date  of  the 
inspection,  not  for  its  "normal  stowage 
method."  During  his  inspection. 
Inspector  Shuler  photographed 
radioactive  packages  at  Respondent's 
facility  that  were  closer  than  a  distance 
of  20  feet  apart. 


Respondent  also  contends  that  it 
physically  painted  and  mariked  the 
storage  areas.  Inspector  Shuler's 
photographs  refute  this  claim.  Moreover, 
Respondent,  in  its  appeal,  admits  to  the 
storage  violation  by  stating  that 
incoming  materials  may  have  remained 
together  for  a  short  time  as  part  of  the 
vehicle  unloading  process.  Respondent 
further  admitted  that  a  group  of 
radioactive  packages  were  stored 
together  on  the  date  of  the  inspection  in 
question.  Based  on  these  two 
admissions  found  in  Respondent's 
appeal  and  the  photographs  taken  by 
Inspector  Shuler  of  Respondent's 
facility,  Respondent  did  violate  the 
regulations  by  storing  radioactive 
packages  at  its  facility  at  a  distance  of 
closer  than  20  feet 

Third  Argument 

In  its  third  argument,  Respondent 
claims  that  the  February  8, 1988  Order 
failed  to  give  appropriate  weight  to  the 
unusual  circumstances  and  desire  to 
avoid  exposure  to  the  public  which  led 
to  the  storage  violation.  Respondent 
describes  the  unusual  circiunstances  as 
a  "signiHcant  possibility"  that  a 
dissatisfied  former  employee  of 
Respondent  who  knew  of  the  inspection 
in  question  may  have  removed  a 
padlock  from  one  of  the  storage  bins  in 
order  to  disrupt  Respondent's  storage 
process.  Respondent  has  not  produced 
any  evidence  of  a  former  employee 
having  notice  of  Inspector  Shuler's 
inspection  leading  to  removal  of  the 
padlock.  Respondent  further  contends 
that  the  storage  of  radioactive  packages 
in  one  location  was  a  direct  result  of  the 
missing  padlock  and  was  intended  to 
reduce  public  safety  risks  by  rettiming 
the  radioactive  packages  to  the  bin  with 
the  remaining  padlodc.  Respondent  has 
not  produced  any  evidence  of  a  former 
disgruntled  employee's  intentional 
removal  of  a  padlock  from  one  of  the 
storage  bins.  Even  if  this  were  true,  this 
does  not  excuse  Respondent  from  the 
storage  violation.  Similarly, 
Respondent's  professed  intent  to  avoid 
public  exposure  does  not  excuse  the 
violation.  The  Chief  Counsel  mitigated 
the  amoimt  of  penalty  by  $1,000  for 
corrective  actions  taken  and  no  further 
mitigation  is  Warranted. 

Fourth  Argument 

Respondent  in  its  fourth  argiunent, 
claims  that  the  penalties  assessed  in  the 
February  6, 1988  Order  are  excessive  in 
view  of  the  Sentencing  Guidelines 
established  for  United  States  Courts  for 
criminal  violations  of  the  Hazardous 
Materials  Regulations.  First  the 
Sentencing  Guidelines  to  which 
Respondent  refers  apply  solely  to 


Federal  courts,  not  Federal  agencies. 
Further,  the  guidelines  apply  to  criminal 
cases,  not  civil  ones.  The  case  in 
question  is  neither  in  Federal  court  nor 
is  it  a  criminal  proceeding.  This  is  a  civil 
enforcement  action  brought  by  a  Federal 
agency  which  has  assessed  a  civil 
penalty  against  Respondent  for 
violations  of  the  Hazardous  Materials 
Regulations.  Therefore,  the  Sentencing 
Guidelines  are  not  applicable  to  this 
case.  Moreover,  the  Qiief  Counsel 
mitigated  the  proposed  civil  penalties 
for  each  of  the  three  violations  in  the 
February  8, 1988  Order  based  on 
corrective  actions  taken  by  Respondent 
No  basis  for  further  mitigation  exists. 

Findings 

Based  on  my  review  of  the  record,  I 
find  the  following: 

(1)  Respondent  knowingly  committed 
acts  which  violated  49  CFR  171.2(b)  and 
177.842(b). 

(2)  Respondent  violated  49  CFR 
177.842(b)  by  storing  packages  of 
radioactive  materials  at  a  distance  of 
less  than  20  feet  apart. 

(3)  The  February  8, 1988  Order  gave 
appropriate  weight  to  the  factors 
involved  in  Respondent's  case  involving 
the  storage  violation. 

(4)  The  proposed  civil  penalties  are 
not  excessive,  and  the  Sentencing 
Guidelines  for  United  States  Courts  do 
not  apply  to  this  case  because  it  is  not  a 
criminal  proceeding. 

(5)  The  civil  penalty  was  mitigated  in 
the  Order  by  an  appropriate  amount 
and  no  basis  for  further  mitigation  of  the 
penalty  exists. 

Therefore,  the  Chief  Counsel's  Order 
of  February  8, 1988,  finding  that 
Respondent  knowingly  violated  49  CFR 
171.2(b)  and  178.842(b)  and  assessing  an 
$18,000  civil  penalty,  is  affirmed  as 
being  substantiated  on  the  record  and  as 

being  in  accordance  with  the  

assessment  criteria  prescribed  in  49  CFR 
107.331. 

The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  (1)  referral  of 
this  matter  to  the  Attorney  General  for 
collection  of  the  civil  penalty  in  the 
appropriate  United  States  District  Court 
and  (2)  accrual  of  interest  at  the  current 
annual  rate  in  accordance  with  31  U.S.C 
9  3717.  Pursuant  to  this  same  authority, 
a  penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2),  Accounting  Operations 
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Division,  Of^ce  of  the  Secretary,  room 
2228,  Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  August  9, 196& 
M.  Cynthia  Douglass, 
Administrator,  Research  and  Special 
Programs  Administration. 
Certified  mail — Return  receipt  requested 
[Ref.  No.  8Zr67-EXRl 
Denial  of  Relief 

In  the  Matter  of:  Seradyn.  Inc..  Respondent. 
Background 

On  December  21, 1987,  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  issued  a  Final 
Order  to  Respondent,  assessing  a 
penalty  in  the  amount  of  $4,000  for 
violations  of  49  CFR  171.2(a),  173.242(a) 
and  173.286(c).  By  letter  dated  January  6. 
1988.  the  Respondent  submitted  a  timely 
appeal  of  the  Order,  challenging  the 
amount  of  the  penalty  assessment  on 
four  bases.  The  Chief  Counsel's  Final 
Order  is  incorporated  by  reference. 

Discussion  \ 

The  Respondent's  bases  for  appeal 
are:  (1)  Respondent  did  not 
"intentionally"  commit  acts  that 
violated  the  Hazardous  Materials 
Regulations  (49  CFR  Parts  171-179) 
(HMR);  (2)  Respondent's  Exemption 
DOT-E  6702  would  have  been  routinely 
renewed  if  the  renewal  application  had 
been  filed  in  a  timely  manner  (3) 
Respondent,  to  the  best  of  its 
knowledge,  had  not  committed  any  prior 
hazardous  materials  violations;  and  (4) 
the  amount  of  the  assessed  civil  penalty 
was  excessive. 

Respondent's  first  assertion,  that  it 
did  not  "intentionally"  commit 
violations  of  the  HMR,  is  irrelevant. 
Under  49  CFR  107.299,  a  violation  is 
"knowing"  when  a  person  has  actual 
knowledge  of  the  facts  giving  rise  to  the 
violation  or  should  have  known  of  those 
facts:  there  is  no  requirement  that  the 
person  actually  knew  of.  or  intended  to 
violate,  the  legal  requirements. 
Consequently,  Respondent's  contention 
that  it  did  not  "intentionally"  violate  the 
regulations  is  without  merit. 

Respondent's  second  basis  for  appeal 
is  thaC  based  on  its  operating 
experience  under  DOT-E  6702.  the 
exemption  renewal  would  have  been 
routinely  granted.  The  probability  of 
exemption  DOT-E  6702  being  renewed 
does  not  alter  the  fact  that  Respondent 
was  transporting  a  large  volume  of 
hazardous  materials  under  an  expired 


exemption.  Respondent  admits  that  it 
transported  45.500  hazardous  materials 
packages  between  January  1986  and 
August  1987  after  expiration  of  the 
exemption  authorizing  such 
transportation.  The  probability  of 
exemption  renewal  does  not  obviate  the 
necessity  for  timely  application  for 
renewal  or  authorize  continued 
transportation  after  the  exemption 
expires. 

Respondent's  third  basis  for  appeal  is 
that  it  has  not  been  cited  for  any 
previous  hazardous  materials  violations. 
Respondent's  compliance  record  was 
taken  into  account  in  establishing  the 
proposed  penalty  in  this  case,  and  no 
furdier  mitigation  is  warranted. 

Finally,  Respondent  has  asserted  that 
imposition  of  a  $4,000  civil  penalty 
would  have  an  adverse  effect  upon  its 
financial  viability.  However, 
Respondent  failed  to  submit  any 
financial  information  or  doctmients 
supporting  this  contention.  Without  such 
information  or  documents  substantiating 
Respondent's  contention  of  economic 
hardship,  inability  to  pay  the  penalty 
being  imposed,  or  adverse  e^ect  of  such 
a  penalty  on  its  ability  to  continue  in 
business,  there  is  no  basis  on  which  to 
provide  mitigation. 

Findings 

The  four  issues  raised  by  the 
Respondent  in  its  appeal  have  been 
considered.  1  find  that  sufficient 
evidence  has  not  been  presented  to 
warrant  mitigation  of  the  assessed  civil 
penalty.  Therefore,  the  Chief  Counsel's 
Order  of  December  21, 1987.  finding  that 
Respondent  knowingly  violated  49  CFR 
171.2(a).  173.242(a)  and  173.286(c).  and 
assessing  a  $4,000  civil  penalty  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  (1)  referral  of 
this  matter  to  the  Attorney  General  for 
collection  of  the  civil  penalty  in  the 
appropriate  United  States  District  Court, 
and  (2)  accrual  of  interest  at  the  current 
annual  rate  in  accordance  with  31  U.S.C. 
3717.  Pursuant  to  this  same  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  General  Accounting 
Branch  (M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 


Seventh  Street,  SW..  Washington,  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrt^ve  action  in  this 
proceeding. 

Issued:  August  10, 1988. 

M.  Cynthia  Douglass, 
Administrator  Research  and  Special 
Programs  Administration. 
Certified  mail— Return  receipt  requested 
[Enf.  Case  No.  87-71-SD] 

Denial  of  Relief 

In  the  Matter  of:  Twin  Terminal  Services, 
Inc.,  Respondent 

Background 

On  February  16. 1988,  the  Chief 
Counsel.  Research  and  Special  Programs 
Administration  (RSPA).  issued  an  Order 
to  Twin  Terminal  Services.  Inc. 
(Respondent)  assessing  a  penalty  in  the 
amount  of  $8,000  for  violations  of  49 
CFR  171.2(a),  172.202(a)(1),  172.202(a)(3)r, 
172.202(a)(4),  172.204(a),  173.30,  and 
176.83(d)(1).  By  letter  dated  March  17, 
1988,  Respondent  submitted  a  timely 
appeal  of  the  Order,  challenging  it  on 
two  bases.  The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 

Discussion 

The  Respondent's  bases  for  appeal 
are: 

(1)  Respondent  has  had  no  history  of 
prior  violations  in  the  20  years  it  has 
been  in  operation.  Respondent  admits 
that  it  made  mistakes  which  led  to  the 
alleged  violations  and  that  corrective 
action  has  been  taken;  aiid 

(2)  Respondent  is  financially  unable  to 
pay  the  proposed  civil  penalty. 

First  Argument 

Respondent's  first  argument  is  that  it 
has  been  in  business  for  20  years  and 
has  no  history  of  prior  violations.  During 
this  period.  Respondent  states  that  it  has 
always  handled  its  cargo  with  utmost 
care  and  has  never  experienced 
problems.  However,  it  is  clear  that 
Respondent  has  failed  to  appreciate  the 
potential  level  of  danger  involved  in  the 
incorrect  intermodal  transportation  of 
hazardous  materials.  Respondent  placed 
into  a  single  freight  container  for  ocean 
transportation  two  corrosive  materials, 
one  flammable  liquid,  a  flammable  solid, 
and  an  oxidizer  totalling  10,671  pounds. 
As  all  of  these  classes  of  materials  are 
required  to  be  segregated  and  not 
loaded  into  the  same  freight  container 
as  required  by  49  CFR  173.30, 176.83(b). 
and  176.83(d)(1).  Respondent  can  hardly 
assert  that  it  is  exercising  a  high  degree 
of  care  in  its  day-tOKlay  operations. 

Respondent  further  asserts  that  it  was 
relying  on  Marine  Cargo  Management  to 
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identify  the  hazardous  material  contents 
of  the  containers  in  question. 
Respondent  is  unjustified  in  relying  on 
Marine  Cargo  Management  to  inform  it 
of  the  contents  of  the  container. 
Respondent  physically  loaded  and 
offered  this  incompatible  freight 
container  for  ocean  transportation,  and 
it  was  Respondent's  responsibility  to 
ensure  that  the  materials  were  in  proper 
condition  for  transportation.  Respondent 
also  failed  to  provide  shipping  papers 
with  hazardous  materials  shipping 
descriptions  and  shipper's  certlHcations. 
Moreover,  Respondent  admitted  that  it 
made  mistakes  which  led  to  the 
violations  and  takes  full  responsibility 
for  their  occurrences. 

Second  argument 

Respondent's  second  argument  is  that 
it  is  financially  unable  to  pay  the 
proposed  civil  penalty.  Respondent 
submitted  copies  of  its  fmancial 
statements-for  the  years  1985  through 

1987,  and  bank  statements  for  the  period 
October  1987  through  February  1988. 
However,  the  bank  statements  show  an 
average  balance  on  hand  of  over 
$24,000.  This  indicates  that  Respondent 
is  able  to  pay  the  assessed  civil  penalty. 
Respondent's  financial  statements  show 
a  total  depreciation  of  $909,000.  This 
does  not  affect  Respondent's  current 
ability  to  pay  because  depreciation  has 
no  effect  on  cash  flow.  Therefore,  I  find 
that  the  financial  data  provided  by 
Respondent  indicates  its  ability  to  pay 
the  proposed  penalty,  and  its  assertion 
of  financial  diffictilty  is  without  merit. 

Findings 

Based  on  my  review  of  the  record,  I 
find  the  following: 

(1)  Respondent  offered  for 
transportation  in  commerce  hazardous 
materials  without  placing  the  proper 
shipping  names,  identification  numbers, 
and  quantities  on  the  shipping  papers. 

(2)  Respondent  offered  for 
transportation  in  commerce  hazardous 
materials  without  placing  a  shipper's^ 
certification  on  the  shipping  papers. 

(3)  Respondent  loaded  in  a  single 
freight  container  hazardous  materials 
which  are  required  to  be  segregated,  and 
offered  it  for  ocean  transportation. 

(4)  The  proposed  civil  penalty  was 
mitigated  in  the  Order  by  an  appropriate 
amount,  and  no  basis  for  further 
mitigation  of  the  penalty  exists. 

Therefore,  the  Order  of  February  16, 

1988,  assessing  an  $8,000  civil  penalty  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 


this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  (1]  referral  of 
this  matter  to  the  Attorney  General  for 
collection  of  the  civil  penalty  in  the 
appropriate  United  States  District  Court, 
and  (2)  accrual  of  interest  at  the  current 
annual  rate  in  accordance  with  31  U.S.C. 
3717.  Pursuant  to  this  same  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation,"  and 
sent  to  the  Chief,  Accounting  Branch 
Branch  (M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington.  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  July  21, 1988. 
M.  Cynthia  Douglass. 
Administrator. 

Certified  mail — Return  receipt  requested 
[Enf.  Case  No.  87-76-SD] 

Partial  Grant  of  Relief 

In  the  Matter  of:  Nuodex,  Inc.,  Respondent. 
Background 

On  February  12, 1988,  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  issued  an  Order  to 
Nuodex,  Inc.,  (Respondent)  assessing  a 
penalty  in  the  amount  of  $5,000  for 
violations  of  49  CFR  S9  171.2(a), 
172.301(a)  and  173.346(a).  By  letter  dated 
March  28, 1988,  Respondent  submitted  a 
timely  appeal  of  the  Order,  challenging 
it  on  two  bases.  The  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference. 

Discussion 

The  Respondent's  bases  for  appeal 
are: 

(1)  The  drums  used  by  Respondent  to 
transport  hazardous  materials  met  or 
exceeded  DOT  packaging  standards; 
and 

(2)  Respondent  marked  the  drums 
with  the  proper  international  and 
domestic  shipping  name. 

First  Argument 

Respondent's  first  argument  is  that  the 
drums  in  which  it  transported  hazardous 
materials  met  or  exceeded  DOT 
standards.  Respondent  also  maintains 
that  the  marking  "GDH"  is  on  file  with 
DOT  and  therefore  verifies  compliance 
insofar  as  materials  used.  GDH  is  a 
DOT  registered  symbol  which  serves 
only  to  identify  the  container 
manufacturer.  Marking  a  drum  in  such  a 


manner  does  not  qualify  it  as  a  DOT 
specification  drum.  In  order  to  make  it  a 
DOT  specification  drum,  the  DOT 
specification  marking  must  be  placed  on 
the  container. 

That  marking  acts  as  the 
manufacturer's  certification  to  the  user     , 
that  the  container  complies  with  the 
specification  requirements.  Therefore, 
Respondent's  drums  are  not  DOT 
specification  packages  even  though  they 
were  marked  with  the  GDH  marking. 
Finally,  Respondent  contends  that  the 
packaging  is  superior  and  posed  no 
greater  safety  hazard  than  if  the  drums 
had  been  marked  in  accordance  with 
DOT  standards.  This  argument  is 
irrelevant  to  Respondent's  obligation  to 
mark  the  drums  with  the  DOT 
specification  marking. 

Second  Argument 

In  its  second  argument.  Respondent 
contends  that  it  marked  its  drums  virith 
the  proper  international  and  domestic 
shipping  name.  Respondent  also  claims 
that  toxicological  and  other 
precautionary  information  were 
included  on  the  label.  Respondent 
submitted  a  copy  of  a  product  label 
representative  of  the  type  used  on  the 
<lrums  in  question.  Although  the 
international  description  is  incorrect 
(Class  B  poison.  UN  2290).  the  DOT 
shipping  description  is  correct  (Poison  B 
liquid,  n.o.s.  UN  2810).  Since  the  product 
labels  submitted  by  Respondent  were 
marked  with  the  proper  DOT  shipping 
name  and  since  there  is  insufiicient 
evidence  that  the  drums  observed  during 
the  July  28, 1987  inspection  were  not 
properly  marked.  Violation  No.  2  is 
dismissed  and  the  civil  penalty  of  $2,000 
for  this  violation  is  eliminated. 
Respondent  is  advised,  however,  that  it 
must  discontinue  its  practice  of  labcHng 
its  drums  containing  Class  B  poison  as 
"Isophorine  Diisocyanate"  and  label 
them  under  49  CFR  172.102  as 
"Isophorone  Diisocyanate." 

Findings  "^ 

Based  on  my  review  of  the  record,  1 
find  the  following: 

(1)  Respondent  offered  for 
transportation  hazardous  materials  in 
packaging  not  authorized  under  the 
regulations. 

(2)  There  is  insufficient  evidence  to 
support  a  finding  that  Respondent 
improperly  marked  its  drums.  Therefore, 
elimination  of  the  $2,000  civil  penalty  for 
this  violation  is  granted. 

Therefore,  the  Chief  Counsel's  Order 
of  February  12, 1988,  is  modified  by 
dismissing  Violation  No.  2  and  reducing 
the  assessed  civil  penalty  to  $3,000. 
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The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  (1)  referral  of 
this  matter  to  the  Attorney  General  for 
collection  of  the  civil  penalty  in  the 
appropriate  United  States  District  Court, 
and  (2)  accrual  of  interest  at  the  current 
annual  rate  in  accordance  with  31  U.S.C. 
3717.  Pursuant  to  this  same  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief.  Accounting  Branch 
(M-86.2).  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  August  9, 1968. 
M.  Cynthia  Douglass. 
Administrator,  Research  ard  Special 
Programs  Administration. 
Certified  mail — Return  receipt  requested 
[Ref.  No.  W-Ol-CR] 


Denial  of  Relief  -, 

In  the  Matter  of:  Atlantic  Fire  Systems.  Inc.. 
Respondent. 


Background 

On  July  28. 1988,  the  Chief  Counsel  of 
the  Research  and  Special  Programs 
Administration  [RSPA)  assessed  a 
$4,500  civil  penalty  against  H  &  M  Fire 
Company,  predecessor  to  Atlantic  Fire 
Systems,  Inc.  (Respondent]  for 
violations  of  49  CFR  173.34(e)(l]. 
173.34(e)(l)(i),  and  173.34(eK3]  of  the 
Hazardous  Materials  Regulations 
(HMR).  Respondent  submitted  an  appeal 
by  letter  dated  August  26. 1988.  The 
Chief  Counsel's  Order  is  incorporated 
herein  by  reference. 

Discussion 

TheChief  Counsel's  Order  determined 
that  Respondent  had  knowingly:  (1) 
Represented  that  it  had  retested  DOT 
specification  cylinders  by  marking  them 
with  a  retester's  identification  number 
[RIN]  that  had  not  been  issued  by  RSPA 
to  the  Respondent;  (2)  performed 
periodic  retests  on  DOT  specification 
cylinders  with  equipment  that  had  a 
pressure  gauge  which  could  not  be  read 
to  1  percent  of  test  pressure  and  an 
expansion  gauge  that  could  not  be  read 
to  1  percent  of  total  expansion;  and  (3) 
performed  periodic  retests  on  DOT 
specification  cylinders  without  properly 


conducting  external  visual  inspections 
in  accordance  with  CGA  Pamphlet  C-6. 

With  respect  to  Violation  No.  1. 
Respondent  stated  that  it  had  purchased 
Sun  Jan  Fire  Equipment  on  December  31. 
1986,  and  understood  from 
representations  by  the  seller  that  the 
seller  could  assign  the  RIN  to 
Respondent,  to  be  used  until  Respondent 
obtained  its  own  RIN.  Respondent 
stated  that  it  had  continued  to  use  the 
same  personnel  as  had  performed 
services  for  the  seller,  and  contended 
that  49  CFR  173.34(e){l)(i)  allows 
assignment  of  a  RIN  to  remain  valid 
with  the  use  of  the  same  personnel  and 
equipment.  Finally,  Respondent  stated 
that  after  acquiring  Sun  ]an  Fire 
Equipment  it  had  undertaken  to  obtain 
its  own  RIN,  and  in  fact  was  inspected 
for  that  purpose  by  an  independent 
inspection  agency  shortly  after  the 
RSPA  inspection. 

Despite  what  Respondent  may  have 
understood  from  the  seller,  the 
Hazardous  Materials  Regulations  at  49 
CFR  173.34(e)(l){i)  provide  that  no 
person  may  represent  that  he  has 
retested  a  DOT  specification  cylinder 
unless  that  person  holds  a  current  RIN 
issued  by  RSPA.  There  is  no  provision  in 
the  regulations  authorizing  the  transfer 
or  assignment  of  a  RIN  from  one  person 
to  ano^er.  Respondent's  contention  that 
assignment  of  a  RIN  is  allowed  provided 
the  same  personnel  and  equipment  are 
used  is  incorrect  The  regulation  to 
which  Respondent  apparently  refers  is 
49  CFR  173.34{e)(l)(v),  which  provides 
that  the  "authority  to  perform  retesting 
under  this  section,  as  reflected  by 
assignment  of  a  current  retester 
identification  number,  remains  vaUd  as 
long  as  the  level  of  personnel 
qualifications,  and  equipment  used,  is 
maintained  at  least  equivalent  to  the 
level  observed  at  the  time  of  inspection 
by  the  independent  inspection  agency." 
Tliis  regulation  does  not  authorize 
assignment  of  a  RIN  from  one  person  to 
another,  but.  in  fact,  circimiscribes 
RSPA's  assignment  of  a  RIN.  Therefore, 
whether  Respondent  continued  to  use 
the  same  personnel  and  equipment  is 
irrelevant;  Respondent  had  not  been 
issued  a  RIN  by  RSPA  and  accordingly 
lacked  authority  to  retest  DOT 
specification  cylinders. 

Respondent,  however,  did  undertake 
to  obtain  its  own  RIN.  as  evidenced  by 
an  application  filed  with  RSPA  on  June 
24, 1987.  Although  the  application  was 
not  made  until  after  the  June  2, 1987 
RSPA  inspection.  Respondent  had  made 
the  necessary  arrangements  with  an 
independent  inspection  agency  prior  to 
that  date.  In  view  of  Respondent's 
efforts  to  obtain  a  RIN,  I  find  that 


mitigation  of  $500  for  Violation  No.  1  is 
appropriate. 

With  respect  to  Violation  No.  2, 
Respondent  contends  that  within  a  few 
days  after  the  RSPA  inspection,  the 
pressure  gauge  was  inspected  by  the 
independent  inspection  agency  and 
certified  to  be  accurate,  and,  therefore, 
"any  problem  with  the  gauge  is 
inexplicable  to  the  Respondent." 

The  report  of  the  independent 
inspection  agency  includes  on  page  7, 
"Note:  For  this  inspection  CaHbrated 
cylinder  from  fayettville  [sic]  was  used." 
In  additioa  on  page  6  of  the  report,  the 
primary  test  gauge  is  identified  as 
having  increments  of  20  pounds  per 
square  inch  (psi).  The  gauge  examined 
and  photographed  by  the  RSPA 
inspector  had  25  psi  increments.  Based 
on  this  evidence,  it  appears  that  a 
different  calibrated  cylinder  and  gauge 
were  used  for  the  June  8. 1987  inspection 
by  the  independent  inspection  agency. 
Respondent  has  not  presented  any 
information  to  contradict  the  evidence 
in  the  record  that  the  gauge  inspected 
and  photographed  by  RSPA  on  June  2. 
1987.  could  not  be  read  with  the  required 
accuracy  and  that  Respondent  did  not 
have  any  method  of  calibrating  its 
hydrostatic  testing  equipment. 

With  respect  to  Violation  No.  3. 
Respondent  denied  that  it  had  failed  to  - 
conduct  external  visual  inspections,  and 
stated  that  the  duct  tape  on  the  side  of 
the  cylinder  was  there  "merely  to  record 
the  owner  of  the  tank  and  was  no  more 
than  a  decal  placed  on  a  C02  fire 
extinguisher  by  the  manufacturer."  - 

The  cylinder  in  question  was 
photographed  by  the  RSPA  inspector. 
The  tape  on  the  cylinder's  lower 
sidewall  was  neither  duct  tape  nor  a 
manufacturer's  label,  but  an  abrasive 
tape  used  to  keep  the  cylinder  (a  dive 
tank]  from  moving  around  in  a 
backpack.  Respondent's  shop  foreman, 
Mr.  Donald  Bradshaw,  stated  that  the 
black  tape  was  not  removed  when  the 
cylinder  was  retested.  Regardless  of  the 
purpose  of  the  tape,  anything  which 
prevents  the  inspector  from  examining 
the  entire  external  surface  of  the 
cylinder,  including  manufacturer's  labels 
and  tape,  must  be  removed  prior  to 
inspection. 

Respondent  also  disputed  the 
statement  atrributed  to  Mr.  Bradshaw 
that  he  failed  to  remove  metal  bands 
from  DOT  specification  cylinders  prior 
to  retest  and  reinspection.  Respondent 
stated  that  it  had  observed  Mr. 
Bradshaw's  retesting  on  numerous 
occasions  and  the  bands  were  always 
removed.  Respondent  also  suggested 
that  Mr.  Bradshaw  "was  a  friend  of  the 
Seller  and  any  such  statement  if  made 
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by  him  must  have  been  made  with 
malicious  intent"  Respondent  asserted 
as  a  general  matter  that  a  dispute  had 
arisen  between  Jlespondent  and  the 
seller,  that  the  seller  had  threatened  to 
wreck  Respondent's  business,  and  that 
Respondent  believes  that  RSPA 
inspection  was  initiated  by  the  seller. 

Mr.  Bradshaw  told  the  RSPA  inspector 
during  the  Jime  2, 1987  inspection,  in 
response  to  a  direct  question,  that  he  did 
not  remove  the  bands  to  check  for 
corrosion.  Mr.  Bradshaw's 
contemporaneous  statement  has  not 
since  been  contradicted  by  an  affidavit 
or  other  evidence.  Moreover,  I  am  not 
persuaded  by  Respondent's  statements 
concerning  an  alleged  dispute  with  the 
seller  that  Mr.  Bradshaw  had  any  reason 
to  make  a  false  statement  At  the  time 
tlie  statement  was  made,  Mr.  Bradshaw 
was  in  Respondent's  employ  and  would 
have  had  no  incentive  to  jeopardize  his 
position  with  Respondent  Furthermore, 
the  RSPA  inspection  was  not  initiated 
based  on  a  complaint  by  the  seller.  Hie 
decision  to  inspect  Respondent  was  not 
made  by  the  RSPA  inspector  until  June 
1, 1987,  when  he  heard  that  Respondent 
was  retesting  but  Respondent  did  not 
appear  on  his  list  of  registered  retesters. 

Finally,  Respondent  requested  an 
informal  telephone  conference. 
Respondent  was  already  afforded  the 
opportunity  to  request  an  informal 
conference  or  a  formal  hearing  before  an 
Administrabve  Law  Judge.  Respondent 
failed  to  avail  itself  of  either  opportunity 
and  accordingly  has  waived  its  rights  to 
a  conference  or  hearing.  This 
administrative  review  proceeding  does 
not  include  any  further  opportunity  for  a 
conference  or  hearing  of  any  kind. 

Findings 

Based  on  my  review  of  the  record.  I 
find  the  following: 

(1)  Respondent  has  provided 
information  sufficient  to  warrant 
mitigation  of  $500  for  Violation  No.  1. 

(2)  Respondent  did  not  provide  any 
information  to  warrant  mitigation  of  the 
civil  penalties  assessed  for  Violation 
Nos.  2  and  3. 

Therefore,  the  Chief  Counsel's  Order 
of  July  28, 1988,  finding  that  Respondent 
knowingly  violated  49  CFR  173.34(e)(1). 
173.34(e](l}(i),  and  173.34(e)(3)  is 
modi^ed  by  reducing  the  civil  penalty 
from  $4,500  to  $44X)0.  The  civil  penalty 
affirmed  herein  must  be  paid  within  20 
days  of  your  receipt  of  this  decision. 
Your  failure  to  pay  the  civil  penalty  will 
result  in  the  initiation  of  collection 
activities  by  the  Chief  of  the  General 
Accounting  Branch  of  the  Department's 
Accounting  Operations  Division,  the 
assessment  of  administrative  charges, 
and  the  accrual  of  interest  at  the  current 


annual  rate  in  accordance  with  31  U.S.C 
3717.  Pursuant  to  that  same  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  aitd 
sent  to  the  Qiiet  General  Accoimting 
Branch  (M-86.2),  Accounting  Operations 
Division,  Office  of  Secretary,  room  2228. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington.  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  November  18, 198& 
M.  Cynthia  Douglass. 
Certified  mall — ^Return  receipt  requested 
[Enf.  Case.  No.  88-0&-CM] 

Action  on  Appeal 

In  the  Matter  of:  General  Processing  Coipn 
Respondent 

Background 

On  December  14, 1988.  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  issued  an  Order 
to  General  Processing  Corporation 
(Respondent)  assessing  a  penalty  in  the 
amotmt  of  $15,000  for  violations  of  49 
CFR  171.2(c).  178.51-4(d).  178.51-14(a). 
17a51-19(c)(l).  17a61-4(d).  178.81-14(a), 
178.61-14(d)(2).  17a61-15(a)  and  178.61- 
15(b).  By  letter  dated  January  16, 1980, 
Respondent  submitted  a  timely  appeal 
of  the  Order.  The  Chief  Counsel's  Order 
is  incorporated  herein  by  reference. 

Discussion 

Respondent  contends  that  with 
respect  to  Violation  No.  5,  it  took  steps 
to  ensure  that  none  of  the  205  involved 
cylinders  were  used  until  the  required 
testing  had  been  completed.  Its  March 
16, 1989  letter  clarified  and  reaffirmed 
this  pont  This  remedial  action  to  correct 
the  absence  of  prior  physical  testing  of 
the  cylinders  merits  mitigation  of  the 
$3,000  civil  penalty  for  Violation  No.  5  to 

$2,ooa 

With  respect  to  Violation  No.  7; 
Respondent  argues  that  the  civil  penalty 
is  unfair  because  it  had  been  piisled  by 
a  1982  OHMT  inspection  and  OHMTs 
failure  to  respond  to  its  1983  letter 
explaining  its  stamping  procedures. 
Respondent  made  this  same  argument  in 
response  to  the  original  Notice,  and,  in 
recognition  thereof,  the  Chief  Cotmsel's 
Order  reduced  the  $1,000  proposed 
penalty  to  $500.  No  new  information  has 
been  presented,  and  no  additional 
mitigation  is  warranted. 


Findings 

Based  on  my  review  of  the  record.  I 
find  the  following: 

(1)  Mitigation  of  $1,000  is  warranted 
for  remedial  action  taken  by  Respondent 
with  respect  to  Violation  No.  5. 

(2)  No  additional  mitigation  is 
appropriate  with  respect  to  Violation 
No.  7  or  any  other  violations. 

Therefore,  the  Order  of  December  14. 
1988.  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331,  except 
that  the  $15,000  civil  penalty  assessed 
therein  is  hereby  mit^ated  to  $14,000. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accoimting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  annual  rate  of 
seven  percent  (7%)  in  accordance  with 
31  U.S.C  S  3717.  Pursuant  to  this  same 
authority,  a  penalty  charge  of  six 
percent  (6%)  per  annum  will  accrue  if 
payment  is  not  made  within  110  days  of 
service.  Payment  should  be  made  by 
certified  check  or  money  order  payable 
to  the  "Department  of  Transportation" 
and  sent  to  the  Chief.  Accounting 
Branch  (M-86.2).  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228.  Department  of  Transportation.  400 
Seventh  Street  SW..  Washington.  DC 
2059a 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  April  24. 1969. 
Travis  P.  Dungan,  ' 

Administrator. 
Certified  mAil— Return  receipt  requested  - 

[ReL  No.  88-10-CR] 

Denial  of  Relief 

In  the  Matter  of:  Fire  Foe  Corpontion. 
Respondent 

Background 

On  October  12. 1988.  the  Chief 
Counsel  of  the  Research  and  Special 
Programs  Administration  (RSPA) 
assessed  a  $3,000  civil  penalty  against 
Fire  Foe  Corporation  (Respondent)  for 
violations  of  49  CFR  173.34(eKl)  and 
173.34(e)(3)  of  the  Hazardous  Materials 
Regulations  (HMR).  Respondent 
submitted  an  appeal  by  letter  dated 
November  7. 1988.  The  Chief  Coimsel's 
Order  is  incorporated  herein  by 
reference. 
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Discussion  | 

The  Chief  Counsel's  Order  determined 
that  Respondent  had  knowingly:  (1) 
Performed  periodic  retests  on  DOT 
specification  cylinders  without  properly 
conducting  internal  visual  inspections  in 
accordance  with  the  Compressed  Gas 
Association  (CGA)  Pamphlet  C-8  by 
failing  to  use  an  inspection  light  of 
sufficient  intensity  to  clearly  illuminate 
the  interior  walls  of  the  cylinden  and  (2) 
performed  periodic  retests  on  DOT 
specification  cylinders  with  equipment 
that  had  a  pressure  gauge  which  could 
not  be  read  to  one  percent  (1%)  of  test 
pressure  and  an  expansion  gauge  that 
could  not  be  read  to  one  percent  (1%)  of 
total  expansion  or  0.1  cubic  centimeter 
(cc). 

In  its  November  7  appeal.  Respondent 
stated  that  it  had  not  been  provided 
with  certain  information  it  had 
requested  earlier  to  enable  it  to  respond 
to  the  Notice  of  Probable  Violation 
issued  on  April  22, 1988.  Respondent 
also  asserted  that  the  RSPA  attorney 
then  assigned  to  the  case  had  acted 
unethically.  By  letter  dated  December  7, 
1968.  Respondent  was  provided  with  a 
complete  copy  of  the  enforcement  file 
and  the  other  information  it  had 
requested,  and  was  given  45  days  from 
receipt  to  submit  any  additional 
information  it  desired  the  Administrator 
to  consider.  Respondent  was  also 
advised  that  in  order  for  the 
Administrator  to  consider  the  allegation 
concerning  unethical  conduct. 
Respondent  would  need  to  provide 
specific,  factual  information  to  support 
it.  Respondent  did  not  reply  to  RSPA's 
December  7, 1988  letter,  although 
Respondent  received  it  on  December  13, 
1988,  as  evidenced  by  return  of  the 
certified  mail  receipt.  Accordingly.  I  find 
that  Respondent's  allegations 
concerning  a  lack  of  information 
necessary  to  its  defense  and  the  conduct 
of  the  RSPA  attorney  are  without  merit. 

With  respect  to  Violation  No.  1, 
Respondents  stated  that  it  has  four 
different  types  of  inspection  lights 
available,  including  two  "mini"  lights, 
which  the  hydrotest  stand  operators  can 
choose  to  use  based  on  their  belief  as  to 
which  will  best  illuminate  the  interior  of 
a  cylinder.  Respondent  stated  that  the 
RSPA  inspectors  were  advised  that  the 
"overall  hydrotest  supervisor"  was  not 
available  that  day,  but  that  the  RSPA 
inspectors  refused  to  delay  the 
inspection  until  the  next  day  when  the 
supervisor  would  be  available. 
Respondent  alleged  that  the  RSPA 
inspectors  waited  more  than  two  hours 
after  observing  the  inspection  of 
cylinders  before  requesting  that 
Respondent  show  them  the  available 


inspection  Ughts.  Respondent  asserted 
that  the  test  stand  operator  had  ab-eady 
left  for  the  day  and  the  remaining  office 
personnel  were  unable  to  locate  the 
small  lights  which  presumably  would 
have  illiuninated  the  interior  of  the 
cylinders.  Respondent  also  alleged  that 
the  light  used  by  the  test  stand  operator 
provides  "the  same  or  greater  field  of 
view  inside  the  cylinder  as  the  mini 
light." 

The  evidence  in  the  record  includes  a 
statement  from  Mr.  Daniel  Marino, 
Respondent's  retest  operator,  to  the 
effect  that  when  he  could  not  see  the 
interior  walls  of  a  cylinder  he  rehed  on 
the  hydrostatic  test  to  reveal  any 
weakened  areas.  The  RSPA  inspectors 
asked  Mr.  Marino  at  the  time  of  the 
inspection  to  show  them  the  light  he 
used  to  inspect  five-poimd  cylinders  of 
that  type.  Mr.  Marino  showed  the 
inspectors  the  inspection  light,  which 
they  photographed  and  which  did  not  fit 
inside  the  cylinder  or  clearly  illuminate 
the  interior  walls  as  required  for  a 
proper  visual  inspection.  Respondent's 
assertion  that  other  inspection  lights 
were  available  is  irrelevant.  The 
violation  which  occurred  in  this  instance 
occurred  because  Mr.  Marino  chose  to 
.  conduct  a  visual  inspection  using  an 
inadequate  inspection  light. 
Respondent's  other  assertions  are 
erroneous,  irrelevant  or  both.       ^ 
With  respect  to  Violation  No.  2, 
Respondent  stated  that  it  closed  its 
hydrotest  operations  for  nine  days,  from 
September  11, 1987,  through  September 
20, 1987,  while  its  principal  operator  was 
on  vacation.  Respondent  stated  that  on 
September  21, 1987.  when  it  resumed 
operations,  it  placed  a  new  gauge  on  the 
machine,  conducted  a  calibration  test 
which  was  observed  by  three  people, 
and  then,  at  lunch  time,  began  to  have 
difficulties  with  leaks.  Respondent 
stated  that  it  had  stopped  operations  to 
determine  the  problem  and  had  decided 
to  bring  a  second  test  stand  into 
operation  when  the  RSPA  inspectors 
arrived.  Respondent  alleged  that, 
despite  its  request  that  the  RSPA 
inspectors  return  in  the  morning,  the 
inspectors  stated  that  they  were  pressed 
for  time  and  requested  that  Respondent 
hydrotest  cylinders  so  that  they  could 
observe  Respondent's  operation. 

Respondent  stated  that  after  it  had 
tested  a  number  of  cylinders,  the  RSPA 
inspectors  requested  a  calibration  test. 
Respondent  alleged  that  each  time  it 
raised  the  pressure  in  order  to  locate  the 
leaks  it  had  discovered  in  the  morning, 
the  RSPA  inspectors  called  it  an  attempt 
at  calibration,  which  Respondent  asserts 
it  was  not.  Respondent  stated  that  it 
discovered  a  screw  on  the  back  of  the 


pressure  gauge  was  not  seated  properly 
and  that  5ie  following  day  it  corrected 
this  problem  by  removing  the  gauge  and 
reseating  the  screw.  Respondent 
contends  that  the  gauge  was  accurate 
with  the  screw  in  the  correct  position 
and  that  the  RSPA  inspectors'  "lack  of 
time  to  properly  inspect  our  facility 
resulted  in  allegations  that  are  without 
merit." 

The  inspection  report,  with  which 
Respondent  was  provided  a  copy,  states 
that  Mr.  Kenneth  Foerster,  Respondent's 
Operations  Manager,  was  unable  to 
provide  any  explanation  of  why  the 
equipment  could  not  be  calibrated.  At 
no  time  during  the  inspection  did  the 
RSPA  inspectors  observe,  nor  did 
Respondent  mention,  that  a  second 
hydrotest  stand  existed  or  was  being 
brought  into  operation.  It  is  standard 
practice  for  RSPA  inspectors  to  inspect 
each  and  every  hydrotest  stand. 
Respondent  did  not  tell  the  RSPA 
inspectors  at  the  time  of  the  inspection 
that  the  leaks  had  recently  developed.  In 
fact,  the  RSPA  inspectors  observed  that 
testing  was  being  conducted  on  the  test 
stand  in  question  when  they  arrived. 
Several  DOT  specification  cylinders  had 
already  been  stamped  as  having  been 
successfully  retested  on  the  test  stand  in 
question  despite  the  fact  that 
Respondent  was  unable  to  calibrate  the 
equipment.  Furthermore,  even  when  all 
the  leaks  had  been  located  and  all 
pressure  released  from  the  system,  the 
pressure  gauge  still  indicated  100  psi. 
The  fact  Siat  Respondent  may  have 
corrected  the  problem  the  following  day 
does  not  excuse  retesting  DOT 
specification  cylinders  on  equipment 
which  could  not  be  read  to  the  required 
accuracy.  The  information  provided  by 
Respondent  in  its  appeal  is  insufficient 
to  overcome  the  preponderance  of  the  . 
evidence  obtained  at  the  time  of  the 
inspection  which  indicates  that 
Respondent  was  in  violation  of  49  CFR 
173.34(e)(3). 

Finally,  Respondent  alleged  that 
throughout  the  RSPA  inspection  "there 
was  a  constant  state  of  confusion,"  and 
that  it  "looked  like  a  teacher-student 
situation."  with  one  inspector  appearing 
"to  be  constantly  distracted  by 
questions  from  the  other  inspector."  The 
RSPA  inspectors  informed  Mr.  Foerster 
at  the  beginning  of  the  inspection  that 
Inspector  Henderson  would  be 
instructing  Inspector  LaMagdelaine  and 
that  all  questions  should  be  directed  to 
Inspector  Henderson.  The  RSPA 
inspectors  noted  that  Mr..  Neil  Crowley, 
who  appealed  on  behalf  of  Respondent, 
did  not  appear  until  more  than  half  the 
RSPA  inspection  had  been  completed. 
Furthermore,  the  RSPA  inspectors 
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advised  both  Mr.  Foerster  and  Mr. 
Crowley  at  the  exit  interview  of  the 
probable  violations  they  had  observed 
and  the  possible  -enforcement  actions 
whidi  might  be  taken.  Neither  Mr. 
Foerster  nor  Mr.  Crowley  made  any 
contemporaneous  statements  to  attempt 
to  explain,  excuse,  or  deny  the  probable 
violations.  Respondent's  version  of 
events,  as  presented  in  its  appeal,  is 
simply  not  persuasive  when  measiu«d 
against  the  evidence  in  the  record. 

Findings 

Based  on  my  review  of  the  record,  I 
find  the  following: 

(1)  Respondent's  assertions  are 
without  merit. 

(2)  Respondent  did  not  provide  any 
information  to  warrant  mitigation  of  the 
civil  penalties  assessed  for  the 
violations  dted  in  the  Order. 

Therefore,  the  Chief  Coimsel's  Order 
of  October  12, 1988,  finding  that 
Respondent  knowingly  violated  49  CFR 
173.34(e)(1)  and  173.34(e)(3),  and 
assessing  a  civil  penalty  r' $3,000,  is 
afnrmed  as  being  substanuated  on  the 
record  and  in  accordance  with  the 
assessment  criteria  prescribed  in  49  CFR 
107.331.  The  civil  penalty  affirmed 
herein  must  be  paid  within  20  days  of 
your  receipt  of  this  decision.  Your 
failure  to  pay  the  civil  penalty  will  result 
in  the  initiation  of  collection  activities 
by  the  Chief  of  the  General  Accounting 
Branch  of  the  Department's  Accounting 
Operation  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  ni-rent  annual  rate  in 
accordance  with  31  l/.S.C.  3717. 
Pursuant  to  that  same  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  n  de  by  certified 
check  or  money  ordet  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  General  Accounting 
Branch  (M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  February  17, 1988. 
M.  Cynthia  Douglass. 
Certified  mail — Rettitn  receipt  requested 
(Rcf.  No.  88-22-PTMl 

Action  on  Appeal 

In  the  Matter  of:  Rotational  Molding  Inc., 
Respondent. 


Background 

On  February  7, 1990,  the  Acting  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  Issued  an  Order  to 
Rotational  Molding  Inc.  (Respondent], 
assessing  a  civil  penalty  for  violations 
with  respect  to  its  DOT-E  9503 
exemption  to  manufacture  300-gallon 
polyethylene  portable  tanks. 
Respondent  was  foimd  to  have 
knowingly:  (1)  manufactured,  marked, 
and  sold  these  teuiks  without  conducting 
the  periodic  hydrostatic  pressure,  cold 
drop,  and  ambient  drop  tests;  (2) 
manufactured  and  marked  these  tanks 
with  a  minimum  wall  thickness  less  than 
0.224  inches;  (3)  manufactured  and 
marked  these  tanks  without  a  pressure 
relief  device  that  woidd  not  open  at  less 
than  10  psig  or  more  than  15  psig;  (4) 
manufactured  and  sold  these  tanks 
without  embossing  the  serial  number  on 
the  tanks;  and  (5)  manufactured, 
mariced,  and  sold  these  tanks  without 
including  the  month  that  the  tanks  were 
manufactured,  in  violation  of  49  CFR 
171.2(c)  and  178.19-7,  and  DOT-E  95C3, 
paragraphs  7.a.ii.,  7.a.iv.,  7.a.v.,  7.b.(ii) 
and  7.C.  In  the  Order,  the  Acting  Chief 
Counsel  waived  the  dvil  penalty 
proposed  for  violation  5  ^id  assessed  a 
civil  penalty  of  $12,500,  reduced  from  the 
$20,000  civil  penalty  originally  proposed 
in  the  July  22. 1988  Notice  of  Probable 
Violation  (Notice).  The  Acting  Chief 
Counsel's  Order  is  incorporated  by 
reference.  By  letter  dated  February  21, 
1990,  Respondent  submitted  a  timely 
appeal  of  the  Order. 

Discussion 

In  its  appeal.  Respondent  accepts  the 
civil  penalties  assessed  for  violations  1 
and  3,  totalling  $6,000.  Respondent 
requests  that  the  civil  penalties  for 
violations  2  and  4,  totalling  $8,500.  be 
dismissed. '  \ 

Concerning  violation  2,  Respondent 
argues  that  it  had  estabUshed  the 
minimum  wall  th  :kness  of  .224  inches 
for  its  exemption,  DOT-E  9503,  using  its 
own  testing  methods  and  equipment. 
Even  thou^  it  admits  that  die  ultrasonic 
tester  revealed  "spot"  inconsistencies  in 
thickness,  Resnondent  avers  that  it  is 
"highly  unlikei^  that  these  reflect  actual 
wall  thickness."  Its  basis  for  this 
declaration  is  that  if  any  of  the  specified 
number  of  conditions  had  been  present 
during  testing,  the  ultrasonic  device 
would  have  presented  a  false  reading. 
Not  only  does  Respondent  fail  to  state, 
let  alone  demonstrate,  that  any  of  those 
conditions  was  present,  it  neglects  to 
mention  that  the  wall  thickness 
measurements  of  less  than  .224  inches 
obtained  during  the  inspection  had  been 


taken  by  Respondent  using  its  own 
ultrasonic  testing  device.  Moreover,  the 
appeal  implies  that  Respondent  had 
used  the  same  device  in  its  testing  when 
it  established  the  minimum  wall 
thickness  of  .224  inches. 

Respondent  also  asserts  that  its 
violation  was  not  "knowingly"  and 
refers  to  an  argument  it  had  made  in 
response  to  the  Notice,  i.e.,  that  it  had 
mistakenly  specified  minimum  wall 
thickness  instead  of  average  wall 
thickness  in  its  original  application  for 
exemption.  The  Acting  Chief  Counsel's 
Order  stated  that  "[ijf  Respondent 
determined  that  the  Exemption  issued  to 
it  did  not  read  as  it  intended. 
Respondent's  remedy  was  to  request  a 
correction  to  the  Exemption."  The  Order 
then  admonished  Respondent  that  "(i]t 
was  not  to  disregard  the  plain  language 
of  the  Exemption."  In  its  appeal. 
Respondent  claims  that  it  did  not 
disregard  that  language;  it  implies  that  it 
did  not  realize  what  the  exemption 
required  until  after  the  November  3, 1967 
inspection.  Respondent  knew  that  it  had 
an  exemption  and  that  it  was 
responsible  for  complying  with  it 
Respondent's  failure  to  read  the 
exemption  does  not  excuse  Respondent 
from  complying  with  its  terms.  A 
knowing  violation  occurs  when  a  person 
has  actual  knowledge  of  the  facts  giving 
rise  to  the  violation  or  should  have 
known  of  those  facts;  there  is  no 
requirement  that  the  person  actually 
know  of,  or  intend  to  violate  the  legal 
requirements.  Respondent's  conduct 
thus  met  the  definition  of  a  "knowing" 
violation. 

Respondent's  final  aigument  regarding 
violation  2  is  that  wall  thickness  is 
determined  by  charging  a  specific 
amount  of  resin  to  cover  a  specific 
number  of  square  inches.  Respondeni 
contends  that  oecause  the  charge 
weights  were  correct  the  tanks  weighed 
the  correct  amounts,  and  the  mold  size 
had  not  changed,  it  could  not  selectively 
alter  or  control  wail  thickness. 
Respondent  appears  to  be  saying  that, 
given  this  manufacturing  process,  it  is 
not  possible  to  obtain  wide  variations  in 
wall  thickness.  Nevertheless,  the 
inspection  revealed  wall  thickness 
readings  as  low  as  .187  inches  and  as 
high  as  .261  inches.  It  is  simply  not  a 
credible  argument  to  state  that 
something  that  did  occur — ^wide 
variations  in  wall  thickness  readings — 
could  not  have  occurred. 

Violation  4  cited  Respondent  for 
failing  to  emboss  the  serial  number  on 
its  exemption  tanks.  Following  its 
receipt  of  the  Notice,  Respondent  had 
argued  that  it  engraved  the  serial 
number  into  each  tank,  thereby 
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satisfying  the  embossing  requirement. 
The  Acting  Chief  Counsel's  Order  stated 
that  embossing  required  raising  the 
surfaces  of  the  tanks,  rather  than  cutting 
into  them.  In  its  appeal.  Respondent 
agrees  with  the  Acting  Chief  Counsel. 
Respondent  claims,  however,  that  its 
original  interpretation  of  the  definition 
of  "emboss"  is  understandable  and  that 
it.  therefore,  did  not  commit  a 
"knowing"  violation.  Respondent  also 
maintains  that  engraving  serial  numbers 
is  a  common  practice  in  the  industry  for 
marking  tanks,  further  indication  that  it 
did  not  commit  a  knowing  violation. 

The  requirement  to  emboss  is  not 
vague,  and  Respondent's 
misinterpretation  does  not  excuse  the 
violation.  The  Acting  Chief  Counsel  did 
not  consider  the  requirement 
"ambiguous  in  any  way."  In  light  of 
Respondent's  own  admission  of  its  error, 
I  concur  with  the  Acting  Chief  Counsel. 
Moreover,  even  if  Respondent  had 
presented  any  specific  evidence  that  its 
method  of  engraving  the  serial  number 
into  the  tank  is  a  pervasive  industry 
method,  this  would  not  excuse 
Respondent  from  complying  with  the 
requirements  of  its  exemption. 
Respondent  engraved  serial  numbers 
into  its  tanks  and  thus  had  knowledge  of 
the  facts  giving  rise  to  the  violation. 

The  Acting  Chief  Counsel,  in  noting 
that  Respondent  had  been  found  in 
violation  of  minimum  wall  thickness 
requirements,  stated  that  "Respondent's 
procedure  of  engraving  serial  numbers 
into  the  tanks  is  all  the  more  serious, 
since  it  further  reduces  wall  thickness." 
In  its  appeal,  Respondent  protests  that 
the  places  in  which  it  engraved  the 
serial  numbers  weve  of  sufficient 
thickness  to  not  be  adversely  affected 
by  the  procediue.  This  argument  is  not 
persuasive.  The  integrity  of  a 
polyethylene  tank  is  compromised 
whenever  a  cut  is  made  in  it, 
irrespective  of  wall  thickness. 

Finally,  Respondent  counters  the 
Acting  Chief  Counsel's  contention  that, 
m  assessing  the  civil  penalty,  she  had 
considered  Respondent's  ability  to  pay. 
Respondent  maintains  that  the  total 
number  of  tanks  that  it  sells  is  evidence 
that  it  is  a  very  small  producer. 
Respondent's  argument  is  misleading. 
The  record  shows  that  Respondent's 
manufacturing  of  55  exemption  portable 
polyethylene  tanks  each  month 
represents  only  about  one-tenth  of  one 
percent  of  its  production.  In  fact,  a  Dun 
ft  Bradstreet,  Inc.  report,  indicates  that 
Respondent's  controller  projected 
annual  sales  to  be  $10,000,000  as  of 
April  19, 1989. 
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Findings     ■ 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $12,500  is  appropriate 
in  light  of  the  nature  and  circumstances 
of  these  violations,  their  extent  and 
gravity.  Respondent's  culpability. 
Respondent's  lack  of  prior  offenses. 
Respondent's  ability  to  pay,  the  effect  of 
a  civil  penalty  on  Respondent's  ability 
to  continue  in  business,  and  all  other 
relevant  factors. 

Therefore,  the  Order  of  February  7, 
1990,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331.  The 
$12,500  civil  penalty  is  due  and  payable 
upon  receipt  of  this  Action  on  Appeal.  If 
the  civil  penalty  is  paid  within  30  days 
of  the  date  of  issuance  of  this  Action  on  - 
Appeal,  no  interest  will  be  charged.  If, 
however,  the  civil  penalty  is  not  paid  by 
that  date,  the  Chief  of  the  General 
Accounting  Branch  of  the  Department's 
Accounting  Operations  Division  will 
assess  interest  and  administrative 
charges  and  initiate  collection  activities 
on  the  debt  and  those  charges.  Interest 
on  the  debt  will  accrue  from  the  date  of 
issuance  of  this  Action  on  Appeal  at  the 
applicable  rate  in  accordance  with  31 
U.S.C.  3717.  4  CFR  102.13.  and  49  CFR 
89.23.  Pursuant  to  those  same 
authorities,  a  late-payment  penalty  of 
six  percent  (6%)  per  year  will  be  charged 
on  any  portion  of  the  debt  that  is  more 
than  90  days  past  due.  This  penalty  will 
accrue  from  the  date  this  Action  on 
Appeal  is  received. 

Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case]  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
9112,  Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590-0001.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  [DCC-1). 
RSPA,  room  8405,  at  the  same  street  ' 
address. 

This  decision  on  appeal  Constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  September  5, 1990. 
Travis  P.  Dungan. 

Certified  mail — Return  receipt  requested 
[Ref.  No.  88-23-CRj 

Action  on  Appeal 

In  the  Matter  of:  Buddy's  Fire  Protection 
Service.  Inc..  Respondent. 


Background 

On  March  13, 1989,  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Buddy's  Fire  Protection  Service,  Inc. 
(Respondent],  assessing  a  civil  penalty 
in  the  amount  of  $3,000  for  having 
knowingly  retested  DOT  specification    ^ 
cylinders  on  improper  equipment,  failed 
to  maintain  proper  DOT  specification 
cylinder  reinspection  and  retest  records, 
and  failed  to  mark  retested  cylinders 
with  its  DOT  retester  ID  number,  in 
violation  of  49  CFR  173.34(e](3],  (5]  and 
(6)  and  DOT  Exemption  DOT-E  7235. 
The  Order  assessed  a  $3,000  civil 
penalty,  reflecting  mitigation  of  the  . 
$4,000  civil  penalty  originally  proposed 
in  the  August  23, 1988  Notice  of 
Probable  Violation.  By  an  undated  letter 
received  March  31, 1989,  Respondent 
submitted  a  timely  appeal  of  the  Order. 
The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 

Discussion 

Respondent's  major  contention  is  that 
it  was  misled  by  a  DOT-approved 
independent  inspector,  Professional 
Services  Industries,  Inc.  (PSI),  which 
allegedly  had  approved  all  of 
Respondent's  practices  at  issue  in  this 
case.  As  to  Violation  No.  1,  improper 
testing,  DOTs  Inspectors  observed  that 
the  expansion  gauge  on  Respondent's 
hydrostatic  test  equipment  was  not 
being  adjusted  to  compensate  for  the 
change  in  the  colunm  weight  of  water. 
To  determine  whether  PSI  observed  and 
approved  that  improper  procedure,  a 
DOT  inspector  asked  Respondent's 
President,  Charles  Stevens,  whether  he 
was  present  during  the  PSI  inspection. 
He  said  that  he  was  not  present  and  that 
his  sons,  Victor  and  Cory  Stevens,  were 
the  operators  during  that  inspection. 
Both  of  them  have  provided  written 
statements  indicating  that  during  that 
inspection  they  properly  adjusted  the 
testing  equipment  to  compensate  for  the 
weight  of  the  water  colunm.  Therefore, 
PSI  observed  proper  procedures  and 
cannot  be  held  accountable  for 
Respondent's  later  use  of  improper 
procedures.  Thus,  no  mitigation  is 
appropriate  for  Violation  No.  1  because 
of  alleged  reliance  on  the  independent 
inspector. 

Respondent  also  contends  that  it 
relied  upon  PSI  with  respect  to  Violation 
No.  2,  improper  recordkeeping,  and 
Violation  No.  3,  improper  marking. 
Because  Respondent  itself  is  responsible 
for  compliance  with  the  Federal 
regulations,  alleged  reliance  on  an 
independent  inspector  is  not  an 
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appropriate  basis  for  dismissal  of  a 
violation  but  instead  may  be  considered 
as  a  matter  in  mitigation.  The  Chief 
Coimsel's  Order  already  mitigated  the 
proposed  penalty  for  Violation  No.  3 
due,  in  part,  to  Respondent's  reliance  on 
PSI;  thus,  further  mitigation  of  that 
penalty  is  inappropriate.  However, 
mitigation  of  $250  is  appropriate  for 
Respondent's  alleged  reliance  on  PSI 
with  respect  to  Violation  No.  2,  an  issue 
not  previously  raised  by  Respondent. 

Respondent  further  states  that  the 
State  Fire  Marshal  had  inspected  its 
facility  without  finding  any  violations. 
Inspections  by  officials  responsible  for 
enforcing  other  statutes  and  regulations 
are  irrelevant  to  enforcement  actions 
under  the  Hazardous  Materials 
Transportation  Act. 

In  addition,  Respondent  alleges  that 
other  companies  follow  incorrect 
procedures  similar  to  those  of 
Respondent.  If  so,  those  other 
companies  may  be  subject  to  similar 
enforcement  actions.  However,  their 
alleged  practices  are  irrelevant  to  a 
proper  disposition  concerning 
Respondent's  violations. 

Respondent's  final  argument  is  that  its 
violations  were  unintentional  and  not 
done  with  any  intent  to  violate  the  law. 
Respondent  itself  recognized  that  the 
lack  of  intent  is  not  a  valid  defense: 
"You  will  probably  say  Ignorance  is  no 
excuse  but  you  learn  from  mistakes." 
Respondent  has  been  found  to  have 
committed  a  civil  violation  under  a 
"knowing"  standard,  not  a  criminal 
violation  under  a  "willful"  standard.  As 
Respondent  was  advised  in  the  August 
23, 1988  Notice.  49  CFR  107.299  provides 
that  a  violation  is  "knowing"  when  a 
person  has  actual  knowledge  of  the  facts 
giving  rise  to  the  violation  or  should 
have  known  of  those  facts,  and  that 
there  is  no  requirement  that  the  person 
actually  knew  of,  or  intended  to  violate, 
the  legal  requirements.  Respondent  met 
this  standard,  and  its  violations  thus 
were  "knowing." 

In  its  simunation.  Respondent  stated 
that  civil  penalties  of  $500  for  each 
violation  would  be  reasonable  and  that 
it  would  take  legal  action  against  PSI  to 
recover  the  amount  of  any  civil 
penalties.  Any  potential  private 
litigation  is  irrelevant  to  an  appropriate 
decision  in  this  proceeding.  Respondent 
has  provided  no  information  justifying 
reduction  of  the  civil  penalties  of  $500 
for  each  violation. 

A  Dun  &  Bradstreet  report  on 
Respondent  indicates  that  as  of  March 
31, 1987,  Respondent  had  $4,348  cash  on 
hand,  current  assets  of  $19,580  and 
current  liabilities  of  17,054. 


Findings 

Respondent  has  presented  sufficient 
evidence  to  justify  mitigation  of  the  civil 
penalty  assessment  for  Violation  No.  2 
from  $1,500  to  $1,250.  It  has  not  justified 
mitigation  of  the  $1,000  penalty  for 
Violation  No.  1  or  the  $500  penalty  for 
Violation  No.  3.  Respondent's  other 
arguments  are  without  merit. 

I  find  that  a  total  civil  penalty 
mitigated  to  $2,750  is  appropriate  in  light 
of  the  nature  and  circumstances  of  these 
violations,  their  extent  and  gravity. 
Respondent's  culpability  (reduced  by 
some  reliance  on  the  independent 
inspector),  the  absence  of  prior  offenses. 
Respondent's  ability  to  pay,  the  effect  of 
civil  penalty  on  Respondent's  ability  to 
continue  in  business,  and  all  other 
relevant  circumstances. 

Therefore,  the  Order  of  March  13, 
1989,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  8  107.331,  except 
that  the  $3,000  civil  penalty  assessed 
therein  is  hereby  mitigated  to  $2,750. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  rate  of  seven 
percent  (7%)  per  annum  in  accordance 
with  31  U.S.C.  3717  and  49  CFR  Part  89. 
Pursuant  to  those  same  authorities,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
9112,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1). 
RSPA,  room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  June  6, 1980. 
Travis  P.  Dungan. 
Administrator. 

Certified  mail — Return  receipt  requested 
[Ref.  No.  88-45^XR] 

Denial  of  Relief 

In  the  Matter  of:  Pointer,  Inc.,  Respondent 


Background 

On  May  25, 1988,  the  Chief  Counsel. 
Research  and  Special  Programs 
Administration  (RSPA)  U.S.  Department 
of  Transportation,  issued  a  Final  Order 
to  Respondent,  assessing  a  penalty  in 
the  amount  of  $1,500  for  offering  lithium 
batteries  for  transportation  in  commerce 
not  violations  of  49  CFR  {9  171.2(a)  and 
173.206  of  the  Hazardous  Materials 
Regulations  (HMR).  By  letter  dated  July 
10, 1988,  Respondent  submitted  a  timely 
appeal  of  the  Order,  challenging  the 
amount  of  the  civil  penalty  assessment 
on  two  bases.  The  Chief  Counsel's 
Order  is  incorporated  by  reference. 

Discussion 

The  Chief  Counsel's  Order  found  that 
Respondent  knowingly  offerered  Uthium 
batteries  for  transportation  in  commerce 
not  packaged  in  accordance  with  49  CFR 
173.206  after  expiration  of  an  exemption 
from  compliance  therewith.  The  Order 
assessed  the  $1,500  civil  penalty 
originally  proposed  in  the  April  13, 1988 
Notice  of  Probable  Violation. 

Respondents  makes  two  arguments, 
each  of  which  I  will  summarize  and 
discuss. 

The  Respondent  states  that  it 
inadvertently  received  a  copy  of  the 
17th  Revision  of  DOT-E  7052,  and  such 
copy  listed  the  individuals  granted  party 
status  to  the  exemption  and  the  dates 
their  renewal  applications  were 
received  by  RSPA.  Respondent  contends 
its  renewal  application  was  received  by 
RSPA  at  the  same  time  as  the  other 
applications  but  that  RSPA  failed  to 
process  Respondent's  application  in  a 
timely  manner. 

Respondent  is  mistaken  concerning 
the  time  when  RSPA  received 
Respondent's  exemption  renewal 
application.  Of  the  individuals  granted 
party  status  to  the  17th  Revision  of 
DOT-E  7052,  the  latest  renewal 
application  was  received  by  RSPA  on 
September  2, 1987— over  100  days  prior 
to  the  expiration  of  DOT-E  7052. 
However,  Respondent's  renewal 
application  was  received  on  February  4. 
1988 — approximately  50  days  after  its 
party  status  to  DOT-^  7052  expired. 
Consequentiy,  Respondent's  contention 
that  RSPA  failed  to  timely  process  its 
renewal  application  is  without  merit 

In  addition.  Respondent  explains  it  is 
a  small  company  that  provides 
maintenance  and  replacement  parts  for  - 
an  emergency  transmitter  it 
manufactured  and  installed  on  a 
majority  of  the  U.S.  Air  Force's  transport 
fleet  Accordingly,  Respondent  asserts 
that  Its  shipments  subsequent  to  the 
expiration  of  DOT-^  7052  were 


2356 


Fed«al  Register  /  Vol.  57.  No.  13  /  Tuesday,  January  21.  1992  /  Notices 


necessary  to  maintain  these  aircraft  in 
"Mission  Ready"  status.  While 
Respondent  8  commitment  to  ensure  the 
U.S.  Air  Force  fleet  is  in  operable 
condition  is  commendable,  it  does  not 
excuse  its  non-compliance  with  the 
requirements  of  the  HMR.  The  national 
defense  nature  of  a  shipment  does  not 
excuse  non-compliance  with  the  HMR. 
Respondent  could  have  applie'd  for  an 
emergency  exemption  to  continue  its 
shipments  in  accordance  with  the  law. 
Consequently,  Respondent's  contention 
is  without  merit 

Findings 

The  two  issues  raised  by  th^ 
Respondent  in  its  appeal  have  been 
considered.  I  find  that  sufficient 
evidence  has  not  been  presented  to 
warrant  mitigation  of  the  assessed  civil 
penalty.  Therefore,  the  Chief  Counsel's 
Order  of  May  25, 1988,  finding  that 
Respondent  knowingly  violated  49  CFR 
171.2(a)  and  173.206.  and  assessing  a 
$1,500  civil  penalty,  is  affirmed  as  being 
substantiated  on  the  record  and  as  being 
in  accordance  with  the  assessment 
criteria  prescribed  in  49  CFR  107.331. 

The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  residt  in  the  initiation 
of  collection  activities  by  the  Chief  of 
the  General  Accounting  Branch  of  the 
Department's  Acccunting  Operations 
Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  aimual  rate  in 
accordance  with  31  U.S.C.  3717. 
Pursuant  to  this  same  authority,  a 
penalty  charge  of  six  percent  (7%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service.  Filing 
an  appeal  within  20  days  stays  the 
effectiveness  of  this  order,  the  accrual  of 
interest  and  administrative  and  penalty 
charges. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  March  6. 1989. 

M.  Cynthia  Douglass. 

Administrator. 

Certified  mail— Return  receipt  recjuested 

[Ref.  No.  88-45^J(R] 

Addendum  to  Amended  Denial  of  Relief 

In  the  Matter  of:  Pointer.  Inc.  Respondent. 

On  March  27. 1969.  the  Administrator 
of  the  Research  and  Special  Programs 
Administration  (R^A)  issued  an 
Amended  Denial  of  Relief  (incorporated 
herein  by  reference)  to  Pointer,  Inc. 
affirming  the  May  25. 1966  Order  of  the 
Chief  Counsel  assessing  a  $1,500  civil 
penalty  for  knowing  violation  of  49  CFR 


171.2(a)  and  173.206.  The  Amended 
Denial  of  Relief  provided  that  the 
penalty  must  be  paid  within  20  days  of 
receipt  by  Respondent. 

By  letter  dated  April  21. 1989. 
Respondent  submitted  a  check  in  the 
amount  of  $250  in  partial  payment  of  the 
assessed  penalty.  The  Department  of 
Transportation  hereby  accepts  this 
partial  payment  and  autho.'izes  the 
remaining  $1,250  to  be  paid  in  four 
consecutive  monthly  installments.  The 
first  payment  of  $300  shall  be  due  on  or 
before  June  15. 1989;  the  second 
payment  of  $300  shall  be  due  on  or 
before  July  15. 1989;  the  third  payment  of 
$300  shall  be  due  on  or  before  August  15. 
1989;  and  the  fourth  and  final  payment 
of  $350  shall  be  due  on  or  before 
September  15, 1989. 

If  Respondent  defaults  on  any 
payment  of  the  authorized  payment 
schedule,  the  entire  amount  of  the 
remaining  civil  penalty  shall,  without 
notice,  immediately  become  due  and 
payable.  Respondent's  failure  to  pay  this 
accelerated  amount  in  full  will  result  in 
the  initiation  of  collection  activities  by 
the  Chief  of  the  General  Accounting 
Branch  of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  annual  rate  of 
seven  percent  (7%)  per  annum  in 
accordance  with  31  U.S.C.  3717  and  49 
CFR  part  89.  Pursuant  to  those  same 
authorities,  a  penalty  charge  of  six 
percent  (6%)  per  annum  will  accrue  if 
payment  of  the  accelerated  amount  is 
not  made  within  90  days  of  default.  Each 
payment  must  be  made  by  certified 
check  or  money  order  (Containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Respondent  must  send  a 
photocopy  of  each  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1), 
RSPA,  room  8405,  at  the  same  street 
address. 

Date  Issued  May  3. 1960. 
Travis  P.  Dungan. 

Certified  mail — Return  receipt  requested 
(Enf.  Case  No.  8&-49-JW01 

Denial  of  Relief 

In  the  Matter  of:  Gulf  Carrier  Corporation, 
Respondent. 

Background 

On  November  3, 198a  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  issued  an  Order 
to  Gulf  Carrier  Corporation 


(Respondent)  assessing  a  penalty  in  the 
amount  of  $13,000  for  violations  of  49 
171.2(a).  172.201(a).  172.201(c),  172.204(a) 
and  176.83(d)(1).  By  letter  dated 
November  25, 1988,  Respondent 
submitted  a  timely  appeal  of  the  Order. 
The  Chief  Councel's  Order  is 
incorporated  herein  by  reference. 

Discussion 

The  Chief  Counsel's  Order  determined 
that  Respondent  had  knowingly:  (1) 
Offered  for  transportation  by  vessel  in 
commerce,  in  a  single  freight  container, 
hazardous  materials  of  different  hazard 
classes  not  authorized  to  be  loaded 
together  in  the  same  freight  container; 
(2)  offered  hazardous^materials  for 
transportation  in  commerce  without 
properly  describing  them  on  a  shipping 
paper  and  (3)  offered  hazardous 
materials  for  transportation  in 
commerce  without  certifying  the 
compliance  of  the  shipment  on  the 
shipping  paper. 

Respondent's  bases  for  appeal  are: 

(1)  Respondent  was  improperly 
refused  a  hearing  to  develop  a  proper 
record  in  the  proceeding. 

(2)  Respondent  was  improperly  denied 
an  independent  and  neutral 
decisionmaker. 

(3)  There  was  no  violation  of  49  CFR 
176.83(d)(1)  because  Respondent's 
container  was  not  a  "ft'eight  container." 

(4)  The  finding  of  a  violation  of  49 
CFR  176.83(d)(1)  was  based  upon  an 
improper  assumption  of  critical  facts. 

(5)  49  CFR  §  176.83(d)(1)  conflicts  with 
49  CFR  172.504(b)  and,  therefore,  is 
tmenforceable. 

I  will  address  each  of  those  arguments 
in  the  order  described  above. 

Respondent's  first  argument  is  that  it 
was  improperly  denied  a  hearing. 
Respondent  states  that  on  June  20, 1988, 
it  filed  correspondence  offering  a 
settlement  that  the  settlement  was 
rejected  by  RSPA  in  a  July  6, 1988  letter: 
that  on  July  25, 1988,  Respondent 
submitted  a  request  for  a  hearing;  and 
that  its  request  for  a  hearing  was  denied 
in  a  July  29, 1988  letter,  which  concluded 
that  Respondent  had  waived  its  right  to 
a  hearing  by  not  having  requested  a 
hearing  within  the  timefi'ame  provided 
in  49  CFR  107.313(b).  Respondent 
contests  this  determination  and  cites  the 
Administrative  Procedure  Act  and  three 
court  cases  in  support  of  its  contention 
that  charging  time  expended  in 
"settlement"  negotiations  against 
Respondent's  deadline  for  requesting  a 
hearing  violates  Respondent's  right  to 
due  process. 

The  fallacy  in  Respondent's  argument 
is  that  it  had  waived  its  right  to  a 
hearing  before  it  initiated  any 
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compromise  or  settlement  negotiations. 
The  Notice  of  Probable  Violation 
(Notice)  in  this  case  was  issued  on  May 
4, 1988,  and  received  by  Respondent  (via 
certified  mail  return  receipt  requested) 
on  May  6, 1988.  Because  49  CFR  107.313 
provides  that  requests  for  a  hearing 
must  be  made  within  30  days  of  receipt 
of  the  Notice  or  otherwise  are  waived, 
Respondent  had  until  June  6, 1988,  to 
request  a  hearing.  As  evidenced  by  its 
June  1, 1988  letter,  Respondent 
requested  and  received  an  extension  to 
June  20, 1988,  to  respond  to  the  Notice, 
thereby  extending  to  Jtuie  20, 1988, 
Respondent's  right  to  request  a  hearing. 
However,  by  its  letter  of  June  20, 1988, 
which  was  received  by  RSPA  on  June 
22, 1988.  Respondent  did  not  request  a 
hearing;  instead  it  made  a  compromise 
offer.  It  was  not  until  July  25, 1988, 19 
days  after  its  compromise  offer  had 
been  rejected,  that  Respondent  finally 
requested  a  hearing.  By  failing  to 
request  a  hearing  on  or  before  June  20, 
1988,  Respondent  waived  its  right  to 
request  such  a  hearing. 

Respondent's  second  argument  is  that 
it  was  denied  its  right  to  an  independent 
and  neutral  decisionmaker.  It  argues 
that  the  Administrative  Procedure  Act 
(APA)  applies  and  requires  a  separation 
between  prosecutor  and  fact-finder.  It 
contends  that  the  RSPA  procedures 
violated  this  principle  because  the 
"involved  claims  were  brought  by,  and 
in  the  first  instance,  have  been 
determined  by  the  Office  of  General 
[sic]  Counsel." 

The  facts  are  as  follows.  The  alleged 
violations  were  investigated  by  the 
Enforcement  Division  O^ice  of 
Hazardous  Materials  Transportation 
and  referred  by  that  Division  to  the 
RSPA  Chief  Counsel's  Office.  The 
Notice  was  issued  by  Mary  M.  Crouter, 
a  senior  attorney  in  the  Office  of  Chief 
Counsel  of  RSPA.  The  Order  in  this  case 
was  issued  by  George  W.  Tenley,  Jr., 
Chief  Counsel  of  RSPA.  This  appeal  is 
being  decided  by  the  undersigned 
Administrator  of  RSPA.  Initial  legal 
advice  on  this  appeal  has  been  provided 
by  Edward  H.  Bonekemper,  III,  a  senior 
attorney  in  the  Office  of  the  Chief 
Counsel  of  RSPA.  All  of  Respondent's 
arguments  have  been  given  exhaustive 
consideration. 

Respondent  cites  no  specific  APA 
provison  and  no  caselaw  in  support  of 
its  proposition  that  it  has  been  denied 
due  process  under  the  APA  by  these 
procedures.  The  APA  provision  which 
comes  closest  to  being  relevant  is  5 
U.S.C.  i  554(d),  which  addresses  the 
separation  of  investigative/prosecuting 
and  decisionmaking  functions  in 
"adjudications."  However,  §  554  applies 


only  "in  every  case  of  adjudication 
required  by  statute  to  be  determined  on 
the  record  after  opportunity  for  an 

agency  hearing "  (Emphasis  added.)    '^ 

With  respect  to  this  proceeding.  Section 
110  of  the  HMTA  (49  App.  U.S.C.  §  1890) 
provides  only  for  civil  penalty  violation 
determinations  "after  notice  and  an 
opportunity  for  a  hearing." 

Therefore,  in  accordance  with  a 
March  8, 1976  opinion  of  the  General 
Counsel  of  the  Department  of 
Transportation  (DOT),  it  has  been 
DOTS  official  position  that  the  APA's 
requirement  for  a  formal  adjudicatory 
hearing  is  inapplicable  to  HMTA  civil 
penalty  cases  because  of  the  absence  of 
an  explicit  statutory  requirement  that 
decisions  in  those  cases  be  made  on  the 
record.  That  approach  is  supported  by 
United  States  v.  Independent  Bulk  ' 
Transport,  Inc..  480  F.  Supp.  474 
(S.D.N.Y.  1979),  where  the  APA  was 
held  not  to  apply  to  a  Coast  Guard 
proceeding  assessing  a  civil  penalty 
under  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972.  In  this 
case,  therefore.  Respondent  was  not 
entitled  to  rights  enumerated  under  the 
APA,  but  only  those  provided  in  the 
HMTA,  i.e.,  notice  and  an  opportunity 
for  a  hearing.  It  received  that  notice,  as 
well  as  an  opportunity  for  a  hearing; 
however,  despite  receiving  an  extension 
of  time  to  exercise-its  rights.  Respondent 
failed  to  make  a  timely  request  for  a 
hearing.  In  summary.  Respondent  has 
not  been  deprived  of  any  procedural 
rights  to  which  it  is  entitled. 

Respondent's  third  argument  is  that 
there  was  no  violation  of  49  CFR 
§  176.83(d)(1)  because  that  section 
applies  only  to  "freight  containers,"  not 
to  Respondent's  "container,"  which  was 
affixed  to  a  trailer  chassis.  Respondent 
asserts  that  the  Chief  Counsel's  Order 
incorrectly  assumed  that  Respondent's 
equipment  was  detached  from  its 
chassis;  it  states  that  this  did  not  occiu* 
because  its  equipment  simply  was 
driven  on  and  off  a  "roU-on/roll-off" 
(RO/RO)  vessel  and  is  never  detached 
from  its  chassis.  In  addition.  Respondent 
cites  Interstate  Commerce  Commission 
(ICC)  cases  stating  that  transportation  of 
the  type  of  equipment  shipped  by 
Respondent  is  a  movement  "in  trailers," 
not  a  movement  "in  containers."  In 
essence,  Respondent  contends  that  its 
consolidation  and  offering  for 
transportation  of  an  oxidizer,  a 
corrosive,  and  a  poison  B  in  a  single 
container  did  not  violate  {  176.83(d)(1) 
because  that  container  is  never  removed 
from  its  chassis  and  is  regarded  by  the 
ICC  as  a  "trailer." 

Respondent's  contention  is  invaUd. 
The  Chief  Counsel's  Order  neither 


stated  nor  assumed  that  Respondent's 
container  was  detached  from  its  chassis. 
The  applicable  definition  of  "freight 
container"  is  in  49  CFR  1 171.8:  "a 
reusable  container  having  a  volume  of 
64  cubic  feet  or  more,  designed  and 
constructed  to  permit  being  Ufted  with 
its  contents  intact  and  intended 
primarily  for  containment  of  packages 
(in  unit  form)  during  transportation." 
Respondent  has  neither  argued  nor 
shown  that  this  definition  is 
inapplicable  to  the  container  involved 
here.  In  fact  Respondent's  appeal  itself 
states  that  the  "involved  equipment, 
trailer  GULF  003367,  was  comprised  of  a 
container  and  the  container  was  affixed 
to  a  trailer  chassis."  The  facts  that 
Respondent's  container  is  a  RO/RO 
container  and  is  never  detached  from  it 
chassis  do  not  render  it  something  other 
than  a  freight  container.  In  addition,  ICC 
container  classifications  for  purposes  of 
ICC  economic  regulation  are  irrelevant 
to  the  construction  of  the  term  "fi«ight 
container"  under  a  safety  statute  such 
as  the  HMTA.  Safety  statutes  are 
broadly  construed  in  order  to  carry  out 
their  remedial  piuposes.  Therefore,  I 
find  that  S  176.83(d)(1)  appUed  to 
Respondent's  container  and  prohibited 
incompatible  stowage  therein. 

Fourth,  Respondent  contends  that  the 
Chief  Counsel's  finding  of  a  violation  of 
S  176.83(d)(1)  was  based  on  "improper" 
assumptions  of  critical  facts.  It  alleges 
that  the  Chief  Counsel  erroneously 
concluded  that  Phenylhydrazine  is  a 
prohibited  Poison  B  under  1 172.101.  It 
also  alleges  that  the  Chief  Counsel 
erroneously  assumed  that  the  involved 
oxidizer,  Zinc  Nitrate,  was  shipped  in  a 
quantity  greater  than  the  authorized 
limited  quantity  of  25  pounds;  it 
contends  that  only  17  pounds  of  Zinc 
Nitrate  were  consolidated  and  shipped. 
Respondent  also  contends  that  there 
was  an  unjustified  assumption  that  the 
involved  corrosive  exceeded  the  legally 
permissible  limited  quantity  amounts.  It 
concluded  by  asserting  that  RSPA, 
therefore,  has  failed  to  meet  its  burden 
of  proof  on  all  the  elements  of  the 
faiiure-to-segregate  violation." 

In  fact,  none  of  the  alleged  "improper" 
assumptions  exists.  Although 
Phenylhydrazine  indeed  is  not  a  Poison 
B.  the  Notice  and  Order  did  not  assert 
that  it  was,  and  the  evidence  shows  that 
Respondent  consolidated  and  shipped 
two  Poison  B  materials,  Potassium 
Cyanide  (UN1680)  and  Mercuric 
Chloride  (UN1624),  in  the  freight 
container  in  question.  With  respect  to 
both  of  its  contentions  regarding  the 
possibility  of  the  oxidizer  and  the 
corrosive  having  been  shipped  in  limited 
quantities.  Respondent  overlooked  the 
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regulatory  requirement  that  shipments 
must  be  packaged  in  specific  packaging 
configurations  (49  CFR  55  173.153(b)(1) 
(oxidizers)  and  173.244(a)  (corrosives)) 
and  be  identified  on  shipping  papers  as 
limited  quantity  shipments  in  order  to 
qualify  for  the  limited  quantity 
exceptions.  49  CFR  S  172.203(b).  There  is 
no  evidence  of  compliance  with  the 
specific  packaging  requirements  for  the 
limited  quantity  exceptions.  Also, 
neither  Uie  shipping  papers  for  the 
shipments  from  Fisher  Scientific  (which 
Respondent  then  consolidated  and 
shipped)  nor  those  for  Respondent's 
shipment  identified  any  of  the  relevant 
hazardous  materials  as  Umited  quantity 
shipments.  Fmally.  in  a  March  15, 1988 
telephone  conversation  with  RSPA,  Mr. 
Brady  of  Fisher  Scientific  stated  that, 
since  that  Company's  shipping  papers 
did  not  state  "LTD  QTY,"  the  shipments 
were  not  of  limited  quantities. 
Therefore,  the  49  CFR  5  176.80  limited 
quantity  exception  from  the  segregation 
requirements  does  not  apply. 

Respondent's  fifth  and  final  argument 
is  that  5 178.83(d)(1)  conflicts  with 
5  172.504  and,  dierefore,  is 
unenforceable.  Respondent  describes 
5  172.504  as  a  "threshold"  requirement 
and  asserts  that  it  permits  the 
consolidation  of  two  or  more  classes  of 
materials  in  one  container.  However, 
5 172.504  is  compatible  with,  and  does 
not  undermine  the  enforceability  of 
5  176.83(d)(1).  The  former  section  merely 
specifies  required  placarding  when  two 
or  more  classes  of  hazardous  materials 
are  placed  in  a  transport  vehicle  or 
freight  vehicle.  It  does  not  authorize  . 
stowage  deemed  incompatible  under 
other  regulations.  Additionally,  the 
placardhig  exception  for  less  than  1,000 
pounds  of  hazardous  materials 
contained  in  5  172.504(0}  expressly  does 
not  apply  to  transportation  by  water 
(which  transportation  was  involved  in 
this  case).  . 

Findings  I 

Based  on  my  review  of  the  record,  I 
find  the  following: 

(1)  Respondent  waived  its  rights  to  a 
hearing  by  failing  to  file  a  timely  request 
for  such  a  hearing. 

(2)  Respondent  is  not  entitled,  in  these 
proceedings,  to  any  rights  imder  the 
Administrative  Procedure  Act. 

(3)  Respondent  violated  49  CFR 
173.83(d)(1)  by  consolidating  and 
offering  for  transportation  by  vessel 
incompatible  hazardous  materials  in  a 
"fiei^t  container,"  as  defined  in  49  CFR 
171.8. 

(4)  Respondent  improperiy  offered  for 
transportation  two  Poison  B  hazardous 
materials  which  were  incompatible  with 


other  hazardous  materials  with  which 
they  were  stowed. 

(5)  Respondent  did  not  comply  with 
the  requirements  for  availing  itself  of  the- 
limited  quantity  exceptions  under  the 
Hazardous  Materials  Regulations  and 
did  not  offer  limited  quantities  for 
transportation. 

(6)  There  is  not  conflict  between  the 
placarding  requirements  of  49  CFR 
172.504(b)  and  the  water  transportation 
stowage  requirements  of  49  CFR 
176.83(d)(1). 

(7)  there  is  no  basis  for  mitigation  of 
the  proposed  civil  penalty. 

Therefore,  the  Order  of  November  3, 
1988,  including  the  assessment  of  a 
$13,000  civil  penalty,  is  affirmed  as 
being  substantiated  on  the  record  and  as 
being  in  accordance  with  the 
assessment  criteria  prescribed  in  49  CFR 
107.331. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  ciurent  annual  rate  in 
accordance  with  31  U.S.C.  3717. 
Pursuant  to  this  same  authority,  a 
penalty  charge  of  seven  percent  (7%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief.  Accounting  Branch 
(M-86.2),  Accounting  Operations 
Division.  Office  of  the  Secretary,  room 
2228.  Department  of  Transportation.  400 
Seventh  Stieet.  SW..  Washington,  DC 
20590. 

This  decision  of  appeal  constitutes  the 
final  administrative  action  in  this 
proceeding. 

Date  Issued:  February  28, 1909. 
M.  Cynthia  Douglass. 
Certiried  mail — Return  receipt  requested 
[Ref.  No.  a8-S2-HMI] 

Partial  Grant  of  Relief 

In  the  Matter  of:  Boncosky  Transportation. 
Inc..  Respondent 

Background 

On  November  15, 1988,  the  Chief 
Counsel  of  the  Research  and  Special 
Programs  Administration  (RSPA).  issued 
an  Order  to  Boncosky  Transportation, 
Inc.  (Respondent)  assessing  a  penalty  in 
the  amount  of  $1,500  for  violation  of  49 
CFR  171.16.  By  letter  dated  November 
30, 1968,  Respondent  submitted  a  timely 
appeal  of  the  Order.  The  Chief  Counsel's 


Order  is  incorporated  herein  by 
reference. 

Discussion 

The  Chief  Counsel's  Order  determined 
that  Respondent,  a  carrier  transporting  a 
hazardous  material,  failed  to  report  on 
DOT  Form  5800.1,  within  15  days  of  its 
discovery,  an  unintentional  release  of 
I'Tcid.  Liquid  N.O.S. .  which  occurred  on 
May  20, 1987.  in  violation  of  49  CFR 
171.16. 

In  its  appeal.  Respondent  argues  that 
it  did  not  "knowingly"  violated  the 
regulation.  Respondent  contends  that  it 
hired  Ecology  4  Environment,  Inc.  (E&E) 
to  provide  emergency  response,  site 
clean-up,  and  hazard  risk  assessment. 
Respondent  states  that  it  verbally 
authorized  E&E  to  make  state  and 
Federal  governmental  notifications  and 
that  it  relied  upon  the  following 
language  in  its  agreement  with  E&E: 

E&E  also  has  represented  that  it  can 
provide  appropriate  documentation  and 
testimony  with  regard  to  services  which  it 
furnishes,  in  administrative  or  court 
proceedings,  as  may  be  requested  by  the 
company. 

In  addition.  Respondent  quotes  a 
definition  from  Black's  Law  Dictionary 
to  the  effect  that  "knowingly"  requires 
actual,  not  merely  constructive, 
knowledge. 

There  are  many  legal  definitions  of 
"knowing"  and  "knowingly." 
Respondent's  reference  to  Black's  Law 
Dictionary  is  unpersuasive  and 
irrelevant.  As  Respondent  was  advised 
in  the  June  22, 1988  Notice  of  Probable 
Violation  in  this  case.  49  CFR  5  107.299 
provides  that  a  violation  is  "knowing" 
when  a  person  has  actual  knowledge  of 
the  facts  giving  rise  to  the  violation  or 
should  have  known  of  those  facts;  there 
is  no  requirement  that  the  person 
actually  knew  of.  or  intended  to  violate, 
the  legal  requirements.  Thus. 
Respondent  was  legally  required  to  be 
aware  of  the  reporting  requirement.  It 
could  not  contract  away  its 
responsibility  to  file  the  report.  In  any 
event,  its  quoted  contract  language  with 
E&E  did  not  to  this.  If  Respondent  did 
verbally  "delegate"  this  task  to  E&E. 
Respondent  should  have  required  a  copy 
of  the  required  report  from  E&E  in  order 
to  ensure  itself  that  E&E  had  performed 
Respondent's  legal  reporting  obligation. 

Finally.  Respondent  argues  that  it  has 
submitted  evidence  warranting 
mitigation  and  that  the  civil  penalty  is 
excessive.  It  states  that  this  is  its  first 
offense,  it  acted  responsibly  and 
adverted  a  possible  crisis,  its  contractor 
provided  immediate  telephonic 
notification  to  the  Missouri  Department 
of  Natural  Resources  and  the  National 
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Response  Center,  and  Respondent — 
even  if  chargeable  with  constructive 
knowledge — neither  knew  nor  should 
have  known  under  these  circumstances 
that  the  report  was  not  timely  field. 
All  of  the  cited  factors  previously 
were  raised  by  Respondent  and  already 
considered  in  these  proceedings. 
However,  even  though  Respondent  was 
legally  responsible  to  ensure  that  the 
required  written  report  was  timely  filed, 
its  erroneous  reliance  on  E&E  is 
understandable.  Therefore,  I  am 
mitigating  the  civil  penalty  by  $250. 

Findings 

Based  on  my  review  of  the  record.  I 
find  the  following: 

(1)  Respondent  knowingly  committed 
the  violation,  as  alleged. 

(2)  Mitigation  of  the  proposed  civil 
penalty  by  $250  is  granted  due  to  the 
good  faith,  although  erroneous,  reliance 
by  Respondent  upon  its  contractor  for 
performance  of  the  report-filing 
requirement.  There  is  no  basis  for 
further  mitigation  of  the  penalty. 

Therefore,  the  Order  of  November  15. 
1988.  is  affirmed  as  being  substantiated 
on  the  record  and  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  §  107.331.  except  that  the  $1,500 
civil  penalty  assessed  therein  is  hereby 
mitigated  to  $1,250. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  annual  rate  in 
accordance  with  31  U.S.C.  S  3717. 
Pursuant  to  that  same  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  General  Accounting 
Branch  (M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  February  10. 1988, 
M.  Cynthia  Douglass. 
Certified  mail — Return  receipt  requested 
[Ref.  No.  88-S7-CR] 

Action  CD  Appeal 

In  the  Matter  of:  B  &  C  Fire  Safety.  Inc. 
Respondent 


Background 

On  December  13, 1988,  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to  B 
&  C  Fire  Safety.  Inc.  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$4,500  for  having  knowingly  committed 
the  following  acts  in  violation  of  49  CFR 
171.2(c).  173.34(e)(3).  173.34(e)(4),  and 
173.23(c):  (1)  representing  DOT 
specification  cylinders  as  meeting  the 
requirements  of  the  Hazardous 
Materials  Regulations  (HMR)  when 
hydrostatic  retesting  was  performed 
using  equipment  that  was  not  capable  of 
being  read  to  an  accuracy  of  one 
percent;  (2)  representing  DOT 
specification  cylinders  as  meeting  the 
requirements  of  the  HMR  while  failing 
to  condemn  a  cylinder  the  permanent 
expansion  of  which  exceeded  10  percent 
of  the  total  expansion:  and  (3) 
representing  a  DOT  specification 
cylinder  as  meeting  the  requirements  of 
the  HMR  while  failing  to  remark  a 
cylinder  manufactiired  in  conformance 
with  DOT  Exemption  E  6498  with  the 
specification  "3AL"  at  the  time  of 
retesting.  By  letter  dated  January  11, 
1989,  Respondent  submitted  a  timely 
appeal  of  the  Order.  The  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference. 

Discussion 

The  Notice  of  Probable  Violation 
(Notice),  dated  July  26, 1988,  had 
originally  proposed  a  total  civil  penalty 
of  $7,500  for  the  three  probable 
violations  as  follows:  $1,500  for  the  first, 
$5,000  for  the  second,  and  $1,000  for  the 
tiiird. 

Based  upon  corrective  action  taken  by 
Respondent,  the  Chief  Counsel  reduced 
the  penalty  proposed  in  the  Notice  for 
the  first  violation  from  $1,500  tc  ^1 ,000. 
In  its  appeal,  Respondent  states  that 
further  mitigation  is  warranteri  but 
presents  no  information  or  argaments 
not  already  considered  by  me  Cliiei 
Counsel.  After  reviewing  the  record  in 
this  case,  I  have  determined  that  the 
assessment  of  $1,000  for  Violation  No.  1 
is  appropriate. 

In-its  appeal  of  the  second  violation. 
Respondent  argues  that  the  cylinder  in 
question  is  no  longer  in  service. 
However,  the  cylinder  was  not  removed 
from  service  until  after  the  inspector 
informed  Respondent  that  the  cylinder 
was  required  to  be  condemned  because 
its  permanent  expansion  exceeded  10 
percent  of  total  expansion.  Even  if  there 
were  an  error  in  the  test  results  and  the 
cylinder's  permanent  expansion  were 
actually  less  than  10  percent  of  total 
expansion,  as  Respondent  claims, 


Respondent's  records  at  the  time  of  the 
inspection  indicated  that  the  cylinder 
should  have  been  either  condemned  or 
retested  in  accordance  %irith  HMR. 
Respondent  did  neither.  Moreover,  the  . 
Chief  Counsel  already  considered 
Respondent's  argiunent  about  an  error  in 
the  test  results  when  he  reduced  the 
penalty  proposed  in  the  Notice  for  this 
violation  from  $5,000  to  $2,500.  After 
reviewing  the  record  in  this  case,  I  have 
determined  that  the  assessment  of 
$2,500  for  Violation  No.  2  is  appropriate. 

In  its  appeal  of  the  third  violation. 
Respondent  admits  the  violation  but 
states  that  the  corrective  remarking  of 
the  "3AL"  on  the  cylinder  was  done 
before  the  cylinder  was  placed  back  in 
use.  Respondent  also  emphasizes  that 
corrective  steps  have  been  taken  to 
ensure  that  none  of  its  personnel  will 
make  this  mistake  again.  After 
reviewing  the  record  in  this  case.  I  have 
determined  that  corrective  action  taken 
by  Respondent  warrants  a  partial 
mitigation  of  the  civil  penalty  for 
Violation  No.  3  from  $1,000  to  $500. 

Respondent  also  argues  that  because 
it  is  a  small  business,  it  cannot  afford  to 
pay  the  administrative  penalty  that  has 
been  assessed.  However,  a  January  25. 
1989  Dun  &  Bradstreet  report  concerning 
Respondent  as  of  December  31. 1987. 
states:  "Current  ratio  is  good.  Cash  and 
accounts  receivable  are  sufficient  to 
retire  current  debts.  Condition  regarded 
as  good."  Moreover,  with  its  September 
27. 1988  letter  responding  to  the  Notice. 
Respondent  attached  its  own  financial 
statement  for  the  six  months  ended  June 
30, 1988.  The  statement  shows 
Respondent's  annual  gross  profit  to  be 
over  $111,000,  and  its  annual  net  income 
to  be  neariy  $18,000.  After  reviewing  the 
Dun  and  Bradstreet  report  and 
Respondent's  own  financial  statement  I 
have  determined  that  Respondent  has 
the  ability  to  pay  the  civil  penalty,  and 
payment  will  not  adversely  affect  its 
ability  to  continue  in  business. 

Findings 

Therefore,  the  Order  of  December  13, 
1968,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331,  except 
that  the  $4,500  civil  penalty  assessed  in 
the  Order  is  hereby  mitigated  to  $4,000. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  rate  of  seven 
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percent  (7%)  per  annum  in  accordance 
with  31  U.S.C.  3717  and  49  CFR  part  89. 
Pursuant  to  those  same  authorities,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2),  Accounting  Operations 
Division.  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590.  Respondent  must  send  a 
photocopv  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1). 
RSPA,  Room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  fmal  administrative  action  in  this 
proceeding. 

Date  Issued:  April  24. 1989. 
Travis  P.  Dungan. 
Certified  mail — Return  receipt  requested 
[Ref.  No.  88-62-PPM]  I 

Denial  of  Relief 

In  the  Matter  of:  Bennett  Industries, 
Respondent. 

Background 

On  October  19. 1988,  the  Chief 
Counsel  of  the  Research  and  Special 
Programs  Administra'iijn  (RSPA)  issued 
an  Order  to  Bennett  Industries 
(Respondent)  assessing  a  penalty  in  the 
amount  of  $10,000  for  violations  of  49 
CFR  171.2(c),  178.16-13fa)(l),  178.1&- 
16(a).  178.19-7(a)(l).  178.19-7{a)(3).  and 
178.1»-7(d).  By  letter  dated  November  9. 
1988,  Respondent  submitted  a  timely 
appeal  of  the  Order.  The  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference. 

Discussion 

In  its  appeal,  Respondent  discusses 
certain  procedural  matters  and  urges 
that  the  $10,000  civil  penalty  be 
significantly  reduced. 

Respondent  states  that,  dimng  the 
September  15, 1988  telephonic  informal 
conference,  it  advised  RSPA  that  it 
would  be  submitting  a  compromise  offer 
and  that  it  was  not  aware  that  an  order 
would  be  issued  prior  to  RSPA's  receipt 
and  evaluation  of  such  a  compromise 
offer.  Respondent's  October  19 
compromise  offer  and  the  Chief 
Counsel's  October  19  Order  crossed  in 
the  mail,  and  that  o^er  was  received  on 
October  21. 

During  the  conference,  Respondent 
admitted  the  violations  and  was  advised 
that,  therefore,  an  Order  would  be 
issued.  Respondent's  Counsel  stated 


that  he  would  make  a  compromise  offer 
and  was  advised  to  do  so  within  a  week 
or  ten  days.  Having  received  no 
compromise  offer  by  early  October, 
RSPA's  Counsel  called  Respondent's 
Counsel,  Guy  V.  Croteau,  and  was  told 
that  he  no  longer  was  with  the  law  firm 
and  that  there  was  no  information 
concerning  who  was  handling  his  cases. 
Although  Respondent's  compromise 
offer  and  appeal  letters  allege  that 
another  attorney,  Richard  Sanders,  also 
participated  in  the  September  15 
telephonic  conference,  Mr.  Sanders  did 
not  introduce  himself  during  the 
conference,  and  RSPA  personnel  were 
unaware  of  his  presence  during  that 
conference  because  Mr.  Croteau  acted 
as  the  sole  attorney  spokesman  for 
Respondent.  Under  these  circumstances, 
I  find  that  it  was  appropriate  for  the  • 
Chief  Counsel  to  issue  an  Order  on 
October  19  without  waiting  any  longer 
for  a  compromise  offer. 

In  its  appeal.  Respondent  asserts  that 
the  $10,000  civil  penalty  should  be 
eliminated  or  significantly  reduced 
because  of  Respondent's  "good  faith" 
decision  to  cease  production  of  DOT-E 
7802  polyethylene  containers  resulting  in 
an  alleged  annual  loss  of  approximately 
$2  million  in  annual  sales  and  because 
of  other  factors  described  in  the 
compromise  offer  letter.  Those  other 
factors  were  Respondent's  past  record 
of  compliance,  its  standing  policy  to 
comply  with  regulatory  requirements,  its 
belief  that  RSPA's  hydrostatic  test 
pressure  requirements  are  more 
stringent  than  necessary,  and  the  good 
record  in  transportation  of  Respondent's 
containers. 

Respondent  has  admitted  seven 
violations  involving  failures  to  test 
properly,  failures  to  test  at  all,  and 
failures  to  maintain  test  records — all 
with  respect  to  DOT  exemption  or 
specification  containers.  Respondent's 
compromise  offer  stated  that  it  was 
ceasing  production  of  DOT-E  7802 
containers  "until  corrective  action,  by 
way  of  design  change,  exemption  or  rule 
change  can  be  achieved."  In  summary. 
Respondent  applied  for  a  DOT 
Exemption,  then  knowingly  failed  to 
comply  with  the  requirements  of  that 
Exemption,  had  its  knowingCnon- 
compliance  discovered  by  a  RSPA 
inspector,  and  then  made  a  business 
decision  to  cease  production  of  those 
exemption  containers  instead  of    . 
manufacturing  in  compliance  with  the 
Exemption.  If  Respondent  could  not  or 
would  not  comply  with  the  terms  of  the 
Exemption,  it  was  its  legal  responsibility 
to  stop  production  of  those  exemption 
containers,  and  I  do  not  view  that 
stoppage  of  production  as  a  mitigating 
factor. 


Respondent's  belief  that  RSPA's 
hydrostatic  test  pressure  requirements 
are  too  stringent  likewise  is  not  a 
mitigating  factor.  The  implication  is  that 
Respondent  was  free  to  ignore  RSPA's 
requirements  rather  than  comply  with 
them  or  seek  to  have  them  changed.  All 
of  the  other  mitigating  factors  raised  by 
Respondent  were  considered  and 
addressed  in  the  Chief  Counsel's  Order 
and  do  not  merit  additional  mitigation. 

Findings 

Based  on  my  review  of  the  record.  I 
find  the  following: 

(1)  The  Chief  Counsel's  Order  in  this 
matter  was  properly  issued  on  October 
19. 1983. 

(2)  Respondent  has  presented  no  valid 
basis  for  any  further  mitigation. 

Therefore,  the  Order  of  October  19, 
1988.  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
in  49  era  107.331. 

Failui3  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessmeut  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  annual  rate  in 
accordance  with  31  U.S.C.  3717. 
Pursuant  to  that  same  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  General  Accounting 
Branch  (M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228.  Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590. 

This  decision  on  appeal  constitutes       > 
the  final  administrative  action  in  this 
proceeding. 

Issued:  January  3. 1989. 
M.  Cynthia  Douglass. 
Certified  mail — Return  receipt  requested 
(Enf  Case  No.  88-66-EXRJ 

Denial  of  Relief 

In  the  Matter  of;  Birko  Corporation, 
Respondent. 

Background 

On  September  6, 1988,  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  issued  an  Order 
to  Birko  Corporation  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$2,500  for  violations  of  49  CFR  171.2(b) 
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and  177.834(l)(2)(i).  By  letter  dated 
September  23, 1988.  Respondent 
submitted  a  timely  appeal  of  the  Order. 
The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 

Discussion 

Respondent  admits  that  it  transported 
flammable  hquids  in  motor  vehicles 
equipped  with  combustion  heaters  not 
meeting  regulatory  requirements  for 
about  iVt  years  after  expiration  of  an 
exemption  allowing  such  transportation. 
It  contends,  however,  that  the  $2,500 
civil  penalty  assessed  against  it  should 
be  reduced  significantly  because,  it 
says,  the  violation  was  de  minimis. 
Respondent  has  caused  no  injuries  to 
health  or  the  environment  during  its  30- 
year  existence.  Respondent  had  no  prior 
offenses  during  that  time,  and 
Respondent  is  a  small  business  upon 
which  this  $2,500  civil  penalty  would 
impose  a  hardship. 

Notwithstanding  Respondent's 
contentions,  I  find  that  no  mitigation  is 
warranted  because,  when  measured 
against  the  $10,000  maximum  penalty 
provided  by  the  Hazardous  Materials 
Transportation  Act,  the  $2,500  civil 
penalty  already  reflects  the  nature  of  the 
violations  and  Respondent's  compliance 
history.  Furthermore,  Respondent 
submitted  no  evidence  to  support  its 
contention  that  the  $2,500  would  impose 
a  hardship  on  it.  In  fact.  Dun  & 
Bradstreet  reports  indicate  that 
Respondent  has  $6,000,000  in  annual 
sales,  a  1.9:1  ratio  of  current  assets  to 
current  liabilities,  and  assets 
constituting  70.6  percent  of  sales 
(indicating  assets  of  over  $4,200,000). 

Findings 

Based  on  my  review  of  the  record,  I 
find  the  following: 

(1)  Respondent  has  admitted  the 
allegation  described  in  the  Chief 
Counsel's  September  6, 1988  Order. 

(2)  Respondent's  past  record  of 
compliance  already  is  reflected  in  the 
$2,500  civil  penalty  in  the  Chief 
Counsel's  Order. 

(3)  There  is  no  evidence  indicating 
that  Respondent  is  unable  to  pay  a 
$2,500  civil  penalty  or  that  such  a 
penalty  would  adversely  affect 
Respondent's  abihty  to  continue  in 
business. 

[4]  There  is  no  basis  for  mitigation  of 
the  $2,500  civil  penalty. 

Therefore,  the  Order  of  September  6. 
1988.  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  S  107.331. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 


initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  annual  rate  in 
accordance  with  31  U.S.C.  3717. 
Pursuant  to  this  same  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chiet  Accounting  Branch 
(M-86.2).  Accounting  Operations 
Division.  Office  of  the  Secretary,  room 
2228,  Depautaient  of  Transportation.  400 
Seventh  Street,  SW..  Washington,  DC 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  January  3, 1989. 
M.  Cynthia  Douglass, 
Administrator. 

Certified  mail— Return  receipt  requested 
[Ref.  No.  8ft-67-IMP] 

Denial  of  Rdief 

In  the  Matter  of:  GLNIC  Corporation  of 
America,  Respondent 

Background 

By  Order  dated  November  17, 1988, 
the  Chief  Counsel  of  the  Research  and 
Special  Programs  Administration 
(RSPA)  assessed  a  $9,000  civil  penalty 
against  GLNIC  Corporation  of  America 
(Respondent)  for  violations  of  49  CFR 
171.12(a)  of  the  Hazardous  Materials 
Regulations  (HMR)  (49  CFR  parts  171- 
179).  The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 
Respondent,  through  counsel,  filed  an 
appeal  by  letter  dated  December  23. 
1988. 

Discussion 

The  Chief  Counsel's  Order  determined 
that  Respondent  had  knowingly 
imported  a  hazardous  material  into  the 
United  States  and  failed  to  provide 
either  the  shipper  or  the  forwarding 
agent  at  the  place  of  entry  into  the 
United  States  with  timely  and  complete 
information  as  to  the  requirements  of 
the  HMR  that  would  apply  to  the 
shipment  in  the  United  States.  In  its 
appeal,  Respondent  does  not  contest  the 
occurrence  of  the  violation,  only  the 
amount  of  the  civil  penalty.  The  $10,000 
civil  penalt>'  proposed  in  the  Notice  of 
Probable  Violation  (Notice)  was 
mitigated  to  $9,000  by  the  Chief 
Counsel's  Order. 

Respondent  argues  that  the 
assessment  proposed  in  the  Notice 


should  have  been  in  the  $6,000  to  $8,500 
range  because  of  Respondent's  lack  of 
experience  in  importing  hazardous 
materials,  its  lack  of  knowledge  of  the 
HMR,  its  attempt  to  comply  with 
regulations  that  were  made  known  to  it. 
and  the  fact  that  it  has  no  history  of 
HMR  violations. 

However,  Respondent  did  not  make 
these  arguments  until  after  the  Notice 
was  issued.  When  Respondent  earlier 
was  apprised  that  it  was  imder 
investigation  by  OHMT  to  determine  its 
compliance  with  49  CFR  171.12(a).  itk 
March  9, 1988  response  contained  nqne 
of  the  arguments  that  it  now  claims 
should  have  been  considered  in  issuing 
the  Notice.  Moreover,  the  Chief  Counsel 
did  consider  these  arguments  when,  on 
November  17, 1988,  he  concluded  in  his 
Order  that  partial  mitigation  of  the  civil 
penalty  was  warranted:  "In  view  of  the 
fact  that  Respondent  has  no  prior 
history  of  violations  and  that  it  made 
some  effort,  albeit  limited,  to  ascertain 
its  responsibilities,  I  believe  mitigation 
of  $1,000  is  warranted  in  this  case." 
(Order,  at  3.) 

In  its  appeal.  Respondent  also  states 
that  it  reviewed  Office  of  Hazardous 
Materials  Transportation  (OHMT)  files 
for  other  cases  concerning  violations  of 

49  CFR  171.12(a).  It  submitted  copies  of 
four  cases,  which  it  believes  to  be  a 
representative  sample  of  RSPA's 
administration  of  the  HMR.  It  admits, 
however,  that  the  violations  in  those 
cases  were  "not  identical"  to  that  in  this 
case.  It  further  admits  that 
"(Respondent's]  case  differs  from  the 
four  cases  [it  had]  cited  in  that  the 
merchandise  involved  was  a  Class  A 
explosive. .  .  ."  Since  none  of  the  other 
cases  involved  the  shipment  of  an 
unclassified,  forbidden,  class  A 
explosive,  a  comparison  with  those 
cases  to  determine  a  civil  penalty  would 
be  inappropriate. 

Nevertheless,  Respondent  argues  that 
its  case  closely  parallels  one  of  the  four 
"representative  sample"  cases  that  it 
had  reviewed  in  OHMT  files,  and  that, 
therefore,  the  mitigation  should  be 
similar.  "The  case  to  which  Respondent 
refers.  Fire  Art  Corporation  (83-08-SE). 
was  a  1983-84  case  concerning  the 
violation  of  49  CFR  171.12(a)  with 
respect  to  the  shipment  of  Class  B  and 
Class  C  explosives.  Respondent  cites 
RSPA's  mitigation  of  a  $5,000  proposed 
civil  penalty  to  $2,500  in  that  case  and 
contends  that  since  the  mitigating 
factors  in  the  two  cases  are  similar,  its 
own  civil  penalty  should  be  reduced  by 

50  percent. 

While  there  are  some  similarities 
between  the  two  cases,  the  mitigating 
factors  are  not  the  same.  One  of  the 
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mitigating  factors  in  Fire  Art  was  that 
the  shipment  of  fireworks  upon  which 
the  violation  was  based  was  the  first 
shipment  Fire  Art  had  ordered  directly 
from  a  Chinese  manufacturer. 
Respondent  contends  that  it  too  is  a 
first-time  importer  of  hazardous 
materials  but,  unlike  Fire  Art,  had  not 
previously  purchased  hazardous 
materials  from  domestic  sources  and  so 
had  no  knowledge  of  the  HMR,  "despite 
its  best  efforts  to  learn  of,  and  comply 
with,  any  applicable  Federal 
regulations."  However,  the  proposed 
civil  penalty  of  $10,000  in  this  case 
already  has  been  mitigated  by  $1,000 
because  Respondent  made  some  effort 
to  ascertain  its  responsibilities  and 
because  it  had  no  prior  history  of 
violations  (the  latter  being  a  necessary 
result  of  its  not  having  previously 
purchased  hazardous  materials). 

Another  mitigating  factor  contained  in 
Fire  Art  was  that  it  had  suffered  severe 
financial  loss  as  a  result  of  its 
shipment's  seizure  by  U.S.  Customs 
officials.  Respondent  admits  that  it  did 
not  suffer  a  severe  fjiancial  loss,  but 
argues  that  there  were  "closely  parallel" 
circumstances  because  it  did  not  profit 
from  the  shipment  in  this  case.  Fire  Art 
suffered  tf  severe  financial  loss  because 
it  could  not  meet  contracted  holiday 
commitments  since  the  seized  shipment 
of  fireworks  was  not  returned  to  it  until 
long  after  the  Fourth  of  July.  To  attempt 
to  ±-aw  a  close  parallel  between  Fire 
Art's  circumstances  and  those  of 
Respondent — where  Respondent  not 
only  did  not  suffer  a  severe  loss,  but 
was  paid  for  the  merchandise  before  the 
shipment  was  detained — strains 
credibility. 

•    Respondent  next  argues  diat,  like  Fire 
Art,  it  incurred  legal  fees  as  a  result  of 
the  violation.  Respondent  ignores  the 
fact  that  while  both  it  and  Fire  Art  hired 
lawyers,  they  did  so  for  very  different 
reasons.  Fire  Art  hired  legal  counsel  to 
seek  release  of  the  seized  fireworks 
frx)m  Customs;  the  hiring  was  part  of  an 
unsuccessful  effort  to  avert  its  severe 
financial  loss.  Respondent,  on  the  other 
hand,  hired  legal  counsel  solely  to 
request  mitigation  of  the  civil  penalty. 
Respondent's  hiring  of  counsel  in  an 
effort  to  mitigate  the  civil  penalty 
caimot  be  considered  as  a  reason  for 
mitigation. 

Furthermore.  Fire  Art  had  taken 
affirmative  action  to  get  all  unapproved 
fireworks  examined  by  the  Bureau  of 
Explosives  and  approved  by  the 
Department.  Yet  Respondent  admits 
that  it  did  not  take  action  to  have  the 
explosive  in  this  shipment  examined. 
'  In  a  final  efiort  to  compare  its  case 
with  that  of  Fire  Art,  Respondent  notes 
that  in  mitigating  Fire  Art's  civil  penalty, 


RSPA  had  considered  that  Fire  Art  had 
provided  labels,  placards,  and 
information  on  applicable  hazardous 
materials  reg\ilations  to  the  Chinese 
shipper  for  future  imports.  Although 
Respondent  has  not  done  this,  it 
attempts  to  "parallel"  the  cases  by 
stating  that  it  has  chosen  not  to  import 
other  hazardous  materials;  it  argues  that 
it  has  thereby  demonstrated  its  desire  to 
comply  with  the  regulations.  Curiously. 
Respondent  states  that  it  will  not  import 
hazardous  materials  "until  it  has  found 
a  way  to  comply  with  [the  apphc»ble 
regulations]."  Fire  Art,  of  course, 
demonstrated  that  it  had  found  a  way  to 
comply.  Unlike  Respondent,  it 
developed  procedures  and  implemented 
them. 

Of  all  the  cumulative  factors  that 
were  considered  in  mitigating  Fire  Art's 
civil  penalty,  the  only  comparable  one  in 
Respondent's  case  is  the  factor  relating 
to  the  first  importation  of  hazardous 
materials.  That  factor  has  already  been 
considered  by  the  Chief  Counsel  in 
mitigating  the  proposed  civil  penalty. 
Moreover,  even  if  the  factors  in  both 
cases  were  closely  parallel,  which  they 
are  not,  the  resolution  of  an  enforcement 
case  in  1984  would  not  constitute  a 
binding  precedent  for  resolving  a  similar 
case  in  1989. 

Respondent  also  tries  to  blame 
RSPA's  "regulatory  arrangement"  for 
"many  needless  violations  *  *  *  in  the 
case  of  inexperienced  importers  [who] 
cannot  reasonably  be  expected  to  be 
expert  in  transportation  requirements 
unless  advised  of  them  by  their  carriers, 
shipping  agents,  freight  forwarders, 
customhouse  brokers,  or  the 
Goverrunent."  (Emphasis  supplied.) 
Although  Respondent  acknowledges 
that  there  were  "transportation 
requirements"  to  be  discovered,  it  never 
sought  information  from  the  one  source 
that  could'supply  the  expertise:  the  U.S. 
Department  of  Transportation! 

As  the  Chief  Counsel  stated  in  his 
November  17  Order,  "Respondent  is 
responsible  for  compliance  with  the 
Hazardous  Materials  Regulations  and 
should  have  known  when  it  imdertook 
to  import  explosives  that  a  careful 
inquiry  should  be  made  to  determine  all 
Federal  laws  and  regulations  applicable 
to  Respondent's  business."  (Order,  at  2.) 
This  does  not  imply,  as  Respondent 
claims,  that  inexperienced  importers 
"shoidd  be  engaging  the  services  of 
attorneys  specializing  in  tttmsportation 
or  customs  law  to  advise  them  on  such 
matters."  (Emphasis  supplied.)  A  careful 
inquiry  by  Respondent,  knowing  that  it 
needed  advice  on  transportation 
matters,  would  certainly  have  led  it  to 
the  Department  of  Transportation. 


Respondent  argues  that  if  the  Customs 
Service  and  other  Federal  Agencies 
referenced  RSPA's  requirements  in 
brochures  and  letters,  or  in  connection 
with  other  regulations  that  Customs 
enforces,  this  HMR  violation  could  have 
been  avoided.  Respondent  cites 
regulations  of  the  U.S.  Customs  Service 
and  has  submitted  pamphlets  issued  by 
that  Agency  purportedly  to  demonstrate 
that  since  other  agency  regulations  are 
referenced  therein  and  RSPA's  are  not. 
the  Government  has  not  met  its 
responsibility  to  inform  the  importing 
community  of  all  requirements.  Yet.  of 
the  six  pamphlets  Respondent 
submitted,  five  have  nothing  to  do  with 
importing  requirements  for  businesses. 
Instead,  they  discuss  personal 
importations,  such  as  pets,  cars,  food, 
and  gifts.  The  sixth,  while  including 
import  requirements  for  businesses,  lists 
other  agencies  only  if  Customs  enforces 
their  requirements.  This  same 
information  is  found  in  the  regulations 
of  the  Customs  Service,  19  CFR  Part  161. 
Since  Customs  does  not  enforce  RSPA's 
regulations,  it  is  not  reasonable  for 
Respondent  to  have  expected  to 
discover  in  a  pamphlet  issued  by  the 
Customs  Service  or  in  Customs' 
regulations  any  reference  to  the 
transportation  of  hazardous  materials. 
Moreover,  even  if  such  a  reference  were 
contained  in  the  Customs  pamphlet. 
Respondent  would  not  have  known 
about  the  reference  since  it  did  not 
contact  Customs  before  the  importation 
involved  in  this  case.  In  its  August  1, 
1988  letter  to  Uie  Office  of  Chief  Counsel 
responding  to  the  Notice,  Respondent 
contended  that  since  it  had  relied  on  the 
advice  of  its  agents,  it  did  not  need  to 
"independently  contact  a  plethora  of 
Federal  and  State  agencies  (including, 
inter  alia,  *  *  *  U.S.  Customs  Service). 
..."  Finally,  it  was  not  the 
responsibility  ofBA  TF,  which  issued  a 
permit  to  import  ammunition,  to  inform 
Respondent  of  the  existence  of  the 
HMR.  The  responsibility  to  inquire  was 
Respondent's. 

Concerning  its  ability  to  pay  the  civil 
penalty.  Respondent  maintains  that 
"(ojther  than  [its]  primary  records,  the 
[unaudited  statement  dated  December 
31. 1987]  is  currently  the  best  evidence 
of  [its]  financial  position.  *  *  *"  Yet. 
Respondent  has  not  submitted  its 
primary  records,  which  it  admits  are  the 
best  evidence  of  its  financial  position. 
Counsel  merely  stated  that  he  would  be 
happy  to  attempt  to  obtain  them  for 
RSPA  ;/RSPA  requests.  Again, 
Respondent  attempts  to  put  the  onus  on 
the  Government.  Respondent  had  the 
responsibility  to  either  submit  its 
primary  records  or  an  audited  financial 
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statement.  It  chose  to  do  neither.  Thus, 
RSPA  is  unable  to  determine 
Respondent's  true  ability  to  pay  the 
penalty  or  the  effect  of  the  penalty  on  its 
ability  to  continue  in  business.  Finally, 
Respondent  requests  that  if  RSPA  does 
not  further  mitigate  the  penalty, 
arrangements  be  made  to  sign  a  note  for 
its  payment  since  a  large  majority  of 
Respondent's  assets  are  not  liquid. 

Findings 

Based  on  my  review  of  the  record,  I 
find  the  following: 

(1]  Respondent  did  not  provide  any 
information  to  warrant  mitigation  of  the 
$0,000  civil  penalty  assessed  for  having 
knowingly  violated  40  CFR  171.12(a)  of 
theHMR. 

Therefore,  the  civil  penalty  assessed 
by  the  Chief  Counsel's  Order  of 
November  17, 1988,  is  not  modified. 
However,  I  am  persuaded  that 
Respondent's  request  to  make 
arrangements  for  payment  was  made  in 
good  faith.  Therefore,  I  authorize 
payment  of  the  penalty  in  nine  monthly 
installments  of  $1,000  each.  The  first 
installment  shall  be  due  on  April  17, 
1989,  and  each  succeeding  payment 
shall  be  due  on  the  8eventeen|h  day  of 
each  month  thereafter  until  a  total  of 
$9,000  has  been  paid.  Respondent  must 
pay  each  installment  of  the  civil  penalty 
by  sending  a  certified  check  or  money 
order  payable  to  "Department  of 
Transportation"  to  the  Chief,  General 
Accounting  Branch  (M-86.2).  Accounting 
Operations  Division,  Office  of  the 
Secretary,  room  2228,  Department  of 
Transportation.  400  Seventh  Street,  SW., 
Washington.  DC  20590.  If  Respondent 
defaults  on  any  payment  of  the 
authorized  payment  schedule,  the  entire 
remaining  amount  of  the  civil  penalty 
shall,  witihout  further  notice, 
immediately  become  due  and  payable. 
Respondent's  failure  to  pay  any  amount 
due  will  result  in  the  initiation  of 
collection  activities  by  the  Chief  of  the 
General  Accoimting  Operations  Branch, 
the  assessment  of  administrative 
charges,  and  the  accrual  of  interest  at 
the  current  annual  rate  of  seven  percent 
.  [7%)  in  accordance  with  31  U.S.C.  3717 
and  49  CFR  part  89.  Pursuant  tO  those 
same  authorities,  a  penalty  charge  of  six 
percent  (6%)  per  annum  will  accrue  if 
payment  is  not  made  within  90  days  of 
default. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  April  14, 1969, 
M.  Cynthia  Douglass. 
Certified  mail — Return  receipt  requested 


[Ref.  No.  B8-68-FSE] 

Denial  of  Relief 

In  the  Matter  of:  China  North  Industries 
Corporation,  Respondent. 

Background 

On  October  4. 1988.  the  Chief  Counsel 
assessed  a  $14,000  civil  penalty  against 
China  North  Industries  Corporation 
(Respondent)  for  violations  of  49  CFR 
171.2(a).  171.12(b).  172.400(a),  173.51(b), 
173.e4(d)  and  173.88(b)  of  the  Hazardous 
Materials  Regulations  (HMR). 
Respondent  submitted  an  appeal  by 
letter  dated  October  22, 19R&  The  Chief 
Counsel's  Order  is  incorporated  herein 
by  reference. 

Discussion 

The  Chief  Counsel's  Order  determined 
that  Respondent  had  knowingly:  (1) 
Offered  for  transportation  in  commerce 
a  new  explosive  which  had  not  been 
examined,  classed,  and  approved  by  the 
Research  and  Special  Programs 
Administration  (RSPA);  (2)  offered  for 
transportation  in  commerce  propellent 
explosives.  Class  A  explosives,  in 
packages  not  labeled  in  accordance  with 
the  HMR:  and  (3)  offered  for 
transportation  in  commerce  propellant 
explosives.  Class  A  explosives,  in 
packages  not  properly  marked  as 
required  by  the  regulations. 

In  its  appeal.  Respondent  raises  two 
issues.  First,  it  continues  to  assert  that 
its  violation  of  the  HMR  was 
unintentional  because  it  was  unaware  of 
the  regulations  at  the  time  of  shipment 
(November  1987).  Second,  it  asserts  that 
the  party  (GLNIC  International 
Corporation  of  America]  to  whom 
Respondent  shipped  hazardous 
mater<  ..Is  is  responsible  for  the 
violations  because  that  party  (GLNIC) 
had  obtained  U.S.  Government  approval 
for  the  shipment. 

The  first  issue.  Respondent's  alleged 
ignorance  of  the  HMR,  is  both  irrelevant 
and  unsupported  by  the  evidence.  It  is 
irrelevant  because,  as  explained  in  the 
August  3, 1988  Notice  of  Probable 
Violation  issued  to  Respondent,  49  CFR 
107.299  specifically  states  that  there  is 
no  requirement  that  the  alleged  violator 
actually  knew  of,  or  intended  to  violate, 
the  legal  requirements  of  the  HMR. 

In  any  event,  the  evidence  does  not 
support  Respondent's  contention  that  it 
had  no  prior  knowledge  concerning  the 
HMR.  The  Chief  Counsel's  October  4. 
1988  Order  indicated  that  Respondent's 
statement  that  the  violations  were 
unintentional  because  it  was  unaware  of 
the  HMR  is  contradicted  by  a  May  6. 
1985  letter  to  Respondent  from  the 
Materials  Transportation  Bureau  (MTB) 
(predecessor  agency  to  RSPA)  approving 


a  new  explosive  for  shipment  based  on 
documentation  submitted  by 
Respondent  That  Order  also  stated  that 
Respondent  not  only  was  aware  of  the 
HVfll,  but  had  on  a  previous  occasion 
imdertaken  to  obtain  approval  for 
shipment  of  a  new  explosive,  pursuant 
to  the  same  requirement  that 
Respondent  violated  in  this  case.  In  its 
appeal  Respondent  denies  that  it  ever 
applied  directly  to  MTB  or  RSPA  for  an 
approval  and  suggests  that  RSPA 
recheck  its  files.  RSPA's  files  have  been 
rechecked,  and  the  following  documents 
were  found: 

(1)  ^ril  23. 1985.  letter  from  China 
NorUi  Industries  Corporation 
(NORINCO)  to  the  Office  of  Hazardous 
Materials  (OHMT).  U.S.  Department  of 
Transportation,  requesting  an  official 
classification  and  Ex-number  for  certain 
NORINCO  TNT. 

(2)  April  9, 1985  letter  and  laboratory 
report  (both  enclosed  with  (1)  above) 
from  the  Bureau  of  Explosives  of  the 
Association  of  American  Railroads  to 
China  North  Industries  Corp. 
(NORINCO)  referring  to  a  March  15. 
1985  NORINCO  request  for  examination 
and  classification  of  certain  TNT. 
recommending  that  the  TNT  be 
described  as  a  High  Explosive  and 
classified  as  a  Qass  A  Explosive,  Type 
3,  specifying  applicable  HMR  packaging, 
marking  and  labelling  requirements,  and 
stating:  "Section  173.86  requires  that 
except  for  shipments  of  sample 
quantities,  the  shipper  has  to  submit  the 
test  report  to  the  Department  of 
Transportation  to  apply  for  approval 
before  any  new  explosive  device  is 
offered  for  shipment." 

(3)  May  8, 1985  OHMT  letter  to  China 
Nordi  Industries  Corporation  approving 
new  explosive  products  (TNT)  for 
shipment  (EX-8505024). 

(4)  May  20, 1985  OHMT  letter  to  China 
North  Industries  Corporation  approving 
new  explosive  products  (TNT)  for 
shipment  (EX-8505106). 

These  letters  are  attached  to,  and 
incorporated  in,  this  Denial  of  Relief, 
lliey  clearly  demonstrate  Respondent's 
knowledge  of  the  HMR  (which 
knowledge,  as  indicated  above,  is  not  a 
required  element  of  the  violation). 

The  second  issue  raised  by 
Respondent  is  that  GLNIC,  not 
Respondent  is  responsible  for  the 
violations.  OHMT  has  taken 
enforcement  action  against  GLNIC  for 
its  failure  to  comply  with  the  HMR  in 
this  matter.  However,  any  violations  by 
GLNIC  do  not  absolve  Respondent  of  its 
responsiblility  to  comply  with  the  HMR 
when  shipping  hazardous  mat£rials  to 
the  United  States. 
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Findings 

Based  on  my  review  of  the  record,  I 
find  the  following: 

(1)  Respondent  had  knowledge  of  the 
HMR. 

(2)  Respondent's  knowledge  of  the 
HMR  is  not  an  element  of  the  violations. 

(3)  Any  violations  by  GLNIC  did  not 
relieve  Respondent  its  responsibility  to 
comply  with  the  HMR. 

(4)  Consequently,  the  issues  raised  on 
appeal  by  the  Respondent  are  without 
merit. 

Therefore,  the  Chief  Counsel's  Order 
of  October  4. 1988.  finding  that 
Respondent  knowingly  violated  49  CFR 
171.2(al,  171.12(b),  172.400{a).173.51(b), 
173.64(d)  and  173.86(b),  and  assessing  a 
$14,000  civil  penalty,  is  affirmed  as 
being  substantiated  on  the  record  and  as 
being  in  accordance  with  the      I 
assessment  criteria  prescribed  in  49  CFR 
107..331. 

The  civil  penalty  affirmed  herein  must 
be  paid  within  20  days  of  your  receipt  of 
this  decision.  Your  failure  to  pay  the 
civil  penalty  will  result  in  (1)  referral  of 
this  matter  to  the  Attorney  General  for 
collection  of  the  civil  penalty  in  the 
appropriate  United  States  District  Court, 
and  (2)  accrual  of  interest  at  the  current 
annual  rate  in  accordance  with  31  U.S.C. 
3717.  Pursuant  (o  this  same  authority,  a 
penalty  charge  of  six  percent  [6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief.  Acccjmting  Branch 
(M.88.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
2228,  Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 

This  decision  en  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Dated  Issued:  January  3, 1989. 
M.  Cynthia  Douglass. 
Registered  mail — Return  receipt  requested 
[Ref.  No.  88-71-HMI] 

Action  on  Appeal 

In  ttie  Matter  of:  Donald  Holland  Trucking, 
Inc.,  Respondeni. 


Background 

On  March  2. 1989,  the  Chief  Cbunsel. 
Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
ol  Transportation,  issued  an  Order  to 
Donald  Holland  Trucking.  Inc. 
(Respondent)  assessing  a  penalty  in  the 
amount  of  $1,500  for  having  knowingly 
failed  to  file  a  written  hazardous 
materials  incident  report,  DOT  Form 
5800.1,  within  15  days  after  discovering 


an  incident  involving  its  unintentional 
release  of  a  hazardous  material  during 
transportation  in  commerce,  in  violation 
of  49  CFR  171.16.  The  Order  assessed 
the  $1,500  civil  penalty  originally 
proposed  in  the  June  30. 1988  Notice  of 
Probable  Violation.  By  letter  dated 
March  29. 1989,  Respondent  submitted  a 
timely  appeal  of  the  Order.  The  Chief 
Counsel's  Order  is  incorporated  herein 
by  reference. 

Discussion 

Respondent  appeals  the  Chief 
Counsel's  Order  on  several  grounds, 
each  of  which  is  discussed  herein. 

First.  Respondent  contends  that  the 
$1,500  civil  penalty  is  excessive  because 
Respondent  cooperated  with  state  and 
Federal  officials  in  cleanup  of  the 
hazardous  materials  spill  and  was 
commended  by  EPA  authorities  for  its 
promptness  in  doing  so  and  because: 
"Any  report  to  the  DOT  would  have 
been  strictly  statistic  and  is  not 
consistent  with  the  spirit  of  any  statute 
passed  for  the  protection  of  the  public." 
Respondent  overlooks  the  fact  that  it 
was  required  by  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA).  42  U.S.C.  9601  et  seq..  to 
clean  up  its  spill  and  would  have  been 
subject  to  a  separate  Federal 
enforcement  action  had  it  failed  to  so  so. 
In  addition.  Respondent  fails  to 
recognize  the  purpose  of  RSPA's 
requirement  for  a  written  hazardous 
materials  incident  report:  the  ongoing 
compilation  of  a  comprehensive  data 
base  concerning  such  incidents  so  that 
corrective  actions  (e.g.,  regulatory 
changes)  can  be  taken  to  reduce  their 
future  occurrence  and  thereby  enhance 
the  safety  of  hazardous  materials 
transportation.  Therefore.  Respondent's 
arguments  are  without  merit. 

Second,  Respondent  contends  that  the 
$1,500  penalty  is  excessive  and  a 
financial  hardship  for  a  small  trucking 
company.  It  submitted  no  financial 
information.  However,  a  Dun  & 
Bradstreet  report  on  Respondent 
indicates  that  on  December  31. 1987,  it 
had  cash  assets  of  $68,254.  working 
capital  of  $48,572,  and  retained  earnings 
of  $259,395,  and  that  during  1987  it  had 
sales  of  $2,737,680  and  a  net  income  of 
$81,222.  Therefore.  Respondent's 
financial  hardship  argiunent  is  without 
merit. 

Third.  Respondent  contents  that  there 
was  no  violation  because  the'^  has  been 
inadequate  dissemination  of  the  HMR. 
As  a  transporter  of  hazardous  materials. 
Respondent  should  regularly  obtain 
copies  of  the  relevant  volumes  of  the 
Code  of  Federal  Regulations  to  ensure 
its  compliance  with  those  regulations. 


Publication  of  RSPA's  regulations  in  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  constitutes  legal  notice  to 
the  world  of  their  existence  and, 
therefore,  compliance  with  them  is 
mandatory.  As  provided  in  49  CFR 
107.299.  actual  knowledge  of  the  legal 
requirements  is  not  a  prerequisite  to  a 
finding  of  violation  of  the  Hazardous 
Materials  Regulations  for  purposes  of 
imposition  of  a  civil  penalty. 

Findings 

(1)  Respondent's  arguments  on  appeal 
have  no  merit. 

(2)  In  light  of  the  natiireand 
circumstances  of  the  violation,  the 
extent  and  gravity  of  the  violation,  the 
degree  of  Respondent's  culpability,  the 
absence  of  any  prior  offenses  by 
Respondent,  and  such  other  matters  as 
justice  may  require.  I  find  the  civil 
penalty  of  $1,500  to  be  appropriate. 

.     (3)  I  also  find  that  Respondent  has  the 
ability  to  pay  such  a  civil  penalty  and 
that  such  a  penalty  will  have  no  adverse 
effect  on  Repondent's  ability  to  continue 
in  business. 

Therefore,  the  Order  of  March  2. 1989, 
is  affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  rate  of  seven 
percent  (7%)  per  annum  in  accordance 
with  31  U.S.C.  3717  and  49  CFR  part  89. 
Pursuant  to  those  same  authorities,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  must  be  made  by  certified 
check  or  many  order  (containing  the  Ref. 
No.  of  this  case)  payable  to  the 
"Department  of  'Transportation"  and 
sent  to  the  Chief.  Accounting  Branch 
(M-86.2).  Accounting  Operations 
Division.  Office  of  the  Secretary,  room 
9112.  Department  of  Transportation.  400 
Seventh  Street.  SW.,  Washington.  DC 
20590.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1), 
RSPA,  Room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 
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Dated  Issued:  May  31, 1989. 
Travis  P.  Duncan, 
Administrator. 

Certified  mail — Return  receipt  requested 
[Ref.  No.  8&-72-FF1 

Action  on  Appeal 

In  the  Matter  of:  Martin  Brokerage  Co., 
Respondent 

Background 

On  March  2, 1989,  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Martin  Brolcerage  Co.  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$7,500  for  having  Imowingly  offered 
hydrofluoric  acid  for  transportation  in 
commerce  in  unauthorized  packages  and 
offered  hydrofluoric  add  for 
transportation  in  commerce  without 
listing  the  proper  shipping  name  or 
iden^cation  nimiber  on  the  shipping 
paper,  in  violation  of  49  CFR  171.2(a). 
172.202(a)(1),  172.202(a)(3),  and 
173.264(a)(18).  The  Order  assessed  the 
$7,500  civil  penalty  originally  proposed 
in  the  November  17, 1988  Notice  of 
Probable  Violation.  By  letter  dated 
March  17, 1989,  Respondent  submitted  a 
timely  appeal  of  the  Order.  The  Chief 
Counsel's  Order  is  incorporated  herein 
by  reference. 

Discussion 

Respondent's  first  contention  is  that  it 
had  no  way  of  Icnowing  what  was  in  the 
sealed  containers  because  it  relies  on 
instructions  from  the  Mexican  shipper. 
Respondent  stated  that  it  prepares  U.S. 
Customs  documentation  and  bills  of 
lading  days  in  advance  of  importation 
based  on  information  received  from  the 
Mexican  shipper  by  telephone. 
Respondent  stated  that  the  Mexican 
shipper  had  previously  made  three 
shipments  of  ammonium  bifluoride  and 
there  was  no  reason  for  Respondent  to 
question  the  telephonic  instructions  in 
this  particular  instance.  Respondent  - 
stated  that  it  had  no  way  of  knowing 
what  was  in  the  containers  because  they 
are  sealed  before  they  enter  the  United 
States. 

Respondent's  argument  is  without 
merit.  On  April  17, 1989,  Inspector 
William  Wilkening  of  the  Office  of 
Hazardous  Materials  Transportation 
interviewed  Respondent's  Customs 
Broker  and  Traffic  Manager,  Mr.  George 
Garcia.  Mr.  Garcia  stated  that  in  this 
case,  as  in  all  cases  involving  the 
Mexican  shipper,  one  of  Respondent's 
employees  met  the  shipment  at  the 
border  in  El  Paso  to  satisfy  U.S. 
Customs  regulations  requiring  a  U.S. 
company  to  assume  control  of  the  goods 
while  they  are  in  bond  and  transit 


through  the  U.S.  The  Mexican  truck 
driver  normally  has  three  copies  of  the 
shipping  paper  prepared  by  the  Mexican 
shipper.  One  copy  is  provided  to  U.S. 
Customs,  one  copy  is  given  to 
Respondent  and  one  copy  continues 
with  the  truck  to  the  rail  yard.  That 
procedure  was  followed  on  December  8, 
1987,  for  die  shipment  in  question. 
Respondent's  employee,  after 
completing  U.S.  Customs  paperwork  and 
securing  a  copy  of  the  shipping  paper, 
returned  to  the  office.  The  shipping 
paper  provided  to  Respondent  by  the 
Mexican  shipper,  identifies  the  shipment 
as  hydrofluoric  acid  of  70  percent 
strength,  contained  in  DOT  34-8 
specification  drums.  Therefore,  as  of 
December  8, 1987,  Respondent  had 
actual  knowledge  that  the  shipment  in 
question  was  hydrofluoric  acid,  not 
ammonium  bifluoride,  and  that  the 
hydrofluoric  acid  of  70  percent  strength 
was  packaged  in  DOT  34-8  drums, 
which  are  not  authorized  for  that 
material.  Nevertheless,  Respondent 
offered  this  material  to  the  Atchison, 
Topeka  and  Santa  Fe  Railway  Company 
for  transportation  to  Galveston  and 
subsequent  shipment  to  Holland  via  the 
Lykes  Bros.  Steamship  Co., 
accompanied  by  shipping  papers  which 
incorrectly  identified  the  material  as 
ammonium  bifluoride. 

Respondent's  second  contention  is 
that  it  did  not  knowingly  violate  the 
regidations  and  had  no  intent  to  violate 
any  legal  requirements.  Respondent  was 
advised  in  the  Notice  of  Probable 
Violation  diat,  under  49  CFR  107.299,  a 
violation  is  "knowing"  when  a  person 
has  actual  knowledge  of  the  facts  giving 
rise  to  the  violation  or  should  have 
known  of  those  facts;  there  is  no 
requirement  that  the  person  Icnew  of,  or 
intended  to  violate,  the  legal 
requirements.  Respondent's  conduct  met 
the  definition  of  "knowingly",  and  thus 
its  contention  is  without  merit. 

Findings 

I  have  determined  that  there  is 
insufficient  evidence  to  justify 
mitigation  of  the  civil  penalty 
assessment.  I  find  that  a  civil  penalty  of 
$7,500  is  appropriate  in  light  of  the 
nature  and  circumstances  of  these 
violations,  their  extent  and  gravity. 
Respondent's  culpability,  the  absence  of 
prior  offenses.  Respondent's  ability  to 
pay,  the  effect  of  a  civil  penalty  on 
Respondent's  ability  to  continue  in 
business,  and  all  other  relevant 
circumstances.  Therefore,  the  Order  of 
March  2. 1989,  assessing  a  $7,500  civil 
penalty,  is  affirmed  as  being 
substantiated  on  the  record  and  as  being 
in  accordance  with  the  assessment 
criteria  prescribed  in  49  CFR  107.331. 


Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  the  accrual  of 
interest  at  the  purrent  rate  of  seven 
percent  [7%)  per  annum  in  accordance 
with  31  U.S.C.  3717  and  49  CFR  part  89. 
Pursuant  to  those  same  authorities,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
9112,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-l), 
RSPA,  Room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  )une  26, 1989. 
Travis  P.  Dungan, 
Administrator. 

Certified  mail— Return  receipt  requested 
(Ref.  No.  88-78-MSC] 

Action  on  Appeal 

In  the  Matt-^r  of:  Falcon  Safety  Products,  . 
Inc.,  Respondent. 

Background 

On  May  5, 1989,  the  Chief  Counsel. 
Research  and  Special  Programs 
Administration  (RSPA).  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Falcon  Safety  Products,  Inc. 
(Respondent)  assessing  a  civil  penalty  in 
the  amount  of  $5,000  for  having 
knowingly  committed  acts  which 
violated  49  CFR  171.2(a),  171.2(c), 
172.202(a)(2),  172.202(b),  173.25(a)(4), 
173.304(e)(1),  178.65-4(c)(5).  178.65- 
14(b)(8)  and  178.65-15(b)  of  the 
Hazardous  Materials  Regulations 
(HMR),  as  alleged  in  the  Notice. 

The  Order  assessed  a  $5,000  civil 
penalty,  which  reflected  mitigation  in 
the  amount  of  $1,000  of  the  originally 
proposed  $6,000  penalty  set  out  in  the 
December  15, 1988  Notice  of  Probable 
Violation.  By  letter  dated  June  1, 1989. 
Respondent  submitted  a  timely  appeal 
of  the  Order.  The  Chief  Counsel's  Order 
is  incorporated  herein  by  reference. 
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In  its  lune  1, 1989  Appeal.  Respondent 
stated  that  it  accepted  the  decisions  in 
the  Order  as  to  Violations  1, 2  and  4  and 
was  requesting  reconsideration  only  as 
to  Violations  3  and  5. 

Violation  3  involved  a  finding  that 
Respondent  knowingly  offered  for 
transportation  in  commerce 
dichlorodifluoromethane,  a 
nonflammable  gas,  accompanied  by 
shipping  papers  v/ith  an  incorrect 
hazard  class  and  an  identificatisn 
nimiber  that  was  out  of  sequence,  in 
violation  of  49  CFR  171.2(c),  172.202(a)(2) 
and  172.202fb).  Because  Respondent  had 
made  an  effort  to  come  into  compliance 
with  the  HMR,  the  Order  mitigated  the 
proposed  .$1,00G  penalty  and  assessed  a 
$750  penalty. 

Respondent's  appeal  of  Violation  3  is 
based  upon  its  assertion  that  it  acted  in 
a  timely  manner  to  correctlhe  errors  in 
its  bill  of  lading,  and  that  the  mistakes 
which  it  made  were  ".  .  .  not  of  any 
magnitude  .  .  .  since  our  errOTS  were  in 
interpretation  of  the  mles  and  every 
attempt  was  made  to  meet  the 
standard."  j 

The  $750  penalty  assessed  For 
Violation  3  approximately  reflects  the 
magnitude  of  the  violation.  Respondent's 
unsuccessful  efforts  to  comply  with  the 
HMR  do  not  excuse  its  violation.  As 
indicated  in  the  Notice,  49  CFR  107.299 
specifies  that  an  intent  to  violate  tlie 
HNiR  is  not  a  prerequisite  tc  e  finding  of 
violation.  Further,  although  Respondent 
has  updated  its  bill  of  lading,  the  revised 
document  still  contains  an  erroneous 
hazard  class;  it  references 
"nonflamnidble  comprei'ssdgas" 
(emphasis  added)  in  lieu  of  the  correct 
classification  of  "nonflammable  gas." 

In  its  appeal  of  Violation  5, 
Respondent  appears  to  admit  that  it  was 
not  in  compliance,  but  appeals  its 
interpretation  of  the  Chiefs  Counsel's 
order.  It  construes  the  Order  as  saying 
that  Respondent  took  almost  one  year 
following  issuance  of  the  NOPV  to 
achieve  compliance  with  the  regulation. 
In  fact,  the  Order  states  that  Respondent 
came  into  comphance  ".  .  .  almost  one 
year  following  the  inspection  by  the 
Office  of  Hazardous  Materials 
Transportation."  (Emphasis  added.) 
Respondent  did  come  into  compiiance 
four  months  after  receipt  of  the  NOPV; 
however,  it  is  required  to  be  in 
compliance  at  all  times,  not  merely 
within  a  certain  time  period  following 
receipt  of  an  NOPV.  Here,  in  fact,  it  was 
more  than  11  months  from  the  time  of 
the  inspection  to  the  time  of 
Respondent's  achieving  compliance.  In 
any  event,  there  was  no  penalty 


imposed  for  Violation  5,  and  thus  the 
issue  of  penalty  mitigation  is  moot. 

Findings 

With  respect  to  the  appeal  of 
Violation  3, 1  have  determined  that  there 
is  no  evidence  presented  in  this  appeal 
to  warrant  further  mitigation  of  the 
penalty  assessed  for  that  violation. 
Because  Respondent  has  presented  no 
evidence  denying  Violation  5  and  no 
penalty  was  assessed  therefore,  the 
Chief  Counsel's  Order  as  to  that 
violation  is  affirmed. 

Therefore,  the  order  of  May  5, 1989, 
which  includes  assessment  of  a  civil 
penalty  in  the  amount  of  $5,000,  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331.  Failure  to  pay  the  civil 
penalty  assessed  herein  within  20  days 
of  receipt  of  this  decision  will  result  in 
the  initiation  of  collection  activities  by 
the  Chief  of  the  General  Accounting 
Branch  of  the  Deptulment's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  rate  of  seven 
percent  (7%)  per  annum  in  accordance 
with  31  U.S.C.  3717  and  49  CFR  part  89. 
Pursuant  to  those  same  authorities,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  pajTnent  is  not 
made  within  110  days  of  service. 
Payment  roust  be  made  by  certified 
check  or  money  order  (containing 
reference  number  of  this  case)  payable 
to  the  Chief,  Accounting  Branch  (M- 
86.2),  Accounting  Operations  Division, 
Office  of  the  Secretary,  room  9112, 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1). 
RSPA,  Room  8405.  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  thia 
proceeding. 

Dated  Issued:  November  6, 1989. 
Travis  P.  Dungan. 

Certified  mail — Return  receipt  requested 
[Ret.  No.  8»-a&^XR] 

Denial  of  Relief 

In  the  Matter  of:  Copps  Industries,  inc. 
Respondent. 

Background 

On  October  31. 1988.  the  Chief 
Counsel  Research  and  Special  Programs 
Administration  (RSPA).  issued  an  Order 
to  Copps  Industries,  Inc.  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$2,000  for  violations  of  49  CFR  171.2(a), 
173.245  and  173Ji49.  By  letter  dated 


November  23, 1988,  Respondent 
submitted  a  timely  appeal  of  the  Order. 
The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 

Discussion 

The  Chief  Counsel's  Order  found  that 
Respondent  had  knowingly:  (1)  offered 
for  transportation  in  commerce  alkaline 
coETOsive  liquid,  n.o.s.,  in  a  DOT 
specification  37C80  steel  drum  not 
authorized  by  49  CFR  §  173.245  or 
173.249.  after  expiration  of  an  exemption 
from  compliance  therewith;  and  (2) 
offered  for  transportation  in  commerce 
alkaline  corrosive  liquid,  n.o.8.,  in  other 
packages  not  meeting  the  requirements 
of  49  CFR  9  173.245  or  173.249.  after 
expiration  of  an  exemption  from 
compliance  therewith.  That  Order 
mitigated  the  $3,000  civil  penalty 
originally  proposed  in  the  August  1, 1988 
Notice  of  Probable  Violation. 

Respondent  makes  several  arguments, 
each  of  which  I  will  summarize  and 
discuss. 

First,  Respondent  asserts  that  it  has 
not  admitted  the  alleged  violations. 
However,  in  a  May  3, 1988  letter. 
Respondent's  Vice  President  of 
Operation|,  Richard  W.  Bui^gess.  stated: 
"From  the  time  the  exemption  expired 
on  January  31, 1988  until  it  was 
discovered  in  our  office  that  renewal 
was  not  processed  and  shipments  under 
the  exemption  (DOT-E  8747)  stopped. 
407  items  were  shipped  in  14  different 
shipments."  In  a  separate  May  3. 1988 
letter  concerning  the  other  exemption 
(DOT-E  8885),  Mr.  Burgess  vm)te:  "From 
the  time  the  exemption  expired  on 
February  29, 1968  until  it  was  discovered 
in  our  office  that  a  renewal  was  not 
processed  and  shipments  under  this 
exemption  stopped,  100  items  were 
shipped  in  one  shipment"  These 
admissions  directly  refute  Respondent's 
assertion. 

Second.  Respondent  disputes  a 
statement  in  the  Chief  Counsel's  Order 
that  "Projected  after-tax  profits  for  1988 
would  be  $33,000."  It  states  that  its  after- 
tax profits  through  October  31. 1988.  are 
only  $12,500.  This  assertion, 
unaccompanied  by  any  supporting 
financial  data  or  reports,  presents  an 
interesting  contrast  with  Uie  detailed 
financial  statements  submitted  by 
Respondent  on  September  15, 1988. 
showing  1988  after-tax  profits  of 
$22,040.01  through  August  31. 1988.  In 
any  event,  neither  profit  amount  justifies 
reduction  of  the  $1,000  assessments  for 
each  of  the  two  violations  on  the  basis 
of  Respondent's  ability  to  pay  or  effect 
on  Respondent's  ability  to  remain  in  _ 
business. 
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Third.  Respondent  disagrees  with  a 
statement  in  the  Chief  Counsel's  Order 
that  it  characterizes  as  stating  "that 
whether  the  exemption  packagings  are 
safer  than  the  required  packagings  is  not 
relevant"  The  complete  statements  in 
the  Order  were: 

Respondent's  contention  that  the 
exemption  packagings  are  safer  is  not 
relevant  to  the  issue  of  Respondent's 
continued  operation  under  the  terms  of  an 
expired  exemption.  Respondent  offered 
hazardous  materials  for  transportation  in 
violation  of  the  Hazardous  Materials 
Regulations. 

Respondent  has  not  demonstrated 
that  its  use  of  unauthorized  packagings 
for  15  shipments  of  507  hazardous 
materials  items  were  safer  than 
authorized  by  the  applicable  regulations. 
In  any  event.  Respondent  misses  the 
point  that,  in  the  absence  of  an  effective 
exemption,  those  shipments  were 
unauthorized  and  that  the  regulations, 
not  shippers,  determine  packaging 
requirements. 

Fourth,  Respondent  contends  that  the 
relevant  exemptions  never  expired 
because  they  subsequently  were 
renewed  without  any  lapse.  This 
argument  is  flawed.  Respondent  applied 
for,  and  received,  emergency  extensions 
of  both  exemptions  on  June  6, 1988.  In 
addition,  the  letter  forwarding  those  two 
extensions  to  Respondent  contained  the 
following  language: 

Possible  extension  of  the  expiration  dates 
of  DOT-E  3885  and  E  8747  beyond  the  August 
1. 1988  date  referenced  herein  will  be 
considered  separately  upon  the  completion  of 
proceedings  by  the  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration.  Those  proceedings  will  focus 
upon  the  operations  identified  in  your  May  3, 
1988  letters,  which  occurred  after  the 
respective  February  29, 1988  and  January  31. 
1988,  expiration  dates.  The  reason  for 
deferring  final  action  on  your  request  for 
renewal  is  that  those  proceedings  are 
relevant  to  your  company's  compliance 
disposition,  which  is  a  key  factor  in  making  a 
final  decision. 

The  language  precludes  any  argument 
by  Respondent  that  RSPA  somehow  was 
waiving  Respondent's  admitted 
violations  through  RSPA's  granting  of 
Respondent's  requests  for  emergency 
extensions  of  its  expired  exemptions. 
Those  extensions  were  effective  when 
issued  and  had  no  retroactive  legal 
effect.  Therefore,  when  Respondent 
made  its  15  shipments  of  507  hazardous 
materials  items,  there  were  no 
exemptions  in  place  authorizing  such 
shipments. 

Fifth.  Respondent  contends  that  it  did 
not  "knowingly"  violate  the  regulations 
because  it  made  no  shipments  after  its 
discovery  that  the  necessary  exemptions 


had  expired.  However,  as  stated  in  the 
August  1. 1988  Notice  issued  to 
Respondent,  under  49  CFR  107.299.  a 
violation  is  "knowing"  when  a  person 
has  actual  knowledge  of  the  facts  giving 
rise  to  the  violation  or  should  have 
known  of  those  facts;  there  is  no 
requirement  that  the  person  actually 
knew  of,  or  intended  to  violate,  the  legal 
requirements.  Respondent  should  have 
been  aware  that  its  exemptions  had 
expired  and  that  it,  therefore,  had  no 
legal  authority  thereafter  to  make  the 
hazardous  materials  shipments  it  did. 

Sixth,  Respondent  contends  that 
RSPA  did  not  comply  with  its  written 
request  for  a  conference.  In  its  August 
15, 1988  letter.  Respondent  conditionally 
requested  an  informal  conference. 
Subsequently,  on  August  29, 1988, 
Respondent's  Mr.  Bui^ess  had  an 
extended  telephone  conversation 
concerning  this  case  with  RSPA  Senior 
Attorney  Mary  M.  Crouter  and  agreed  at 
the  end  of  that  conversation  that  no 
conference  was  necessary  because  all 
relevant  information  had  been  or  would 
be  provided  by  Respondent.  Subsequent 
letters  of  September  15  and  16. 1988. 
between  those  two  persons  impliedly 
confirm  Mr.  Burgess'  August  29  verbal 
withdrawal  of  the  request  for  a 
conference. 

Seventh.  Respondent  alleges  that 
some  of  the  49  CFR  S  107.331  penalty 
assessment  criteria  either  were  not 
considered  or  were  misapplied. 
Respondent's  arguments  concerning 
application  of  those  criteria  are  either 
redimdant  with  earlier  arguments  or 
incorrect 

Findings 

Based  on  my  review  of  the  record.  I 
find  the  following: 

(1)  Respondent  has  admitted  the  two 
violations  involving  a  total  of  15 
shipments  of  507  hazardous  materials 
items  without  authority  after  the 
expiration  of  two  separate  exemptions. 

(2)  Assessments  of  $1,000  for  each  of 
two  violations  adequately  take  into 
account  Respondent's  ability  to  pay  and 
the  effect  thereof  on  Respondent's 
ability  to  remain  in  business. 

(3)  Respondent's  repeated  use  of 
unauthorized  packages  for  hazardous 
materials  violated  the  Hazardous 
Materials  Regulations  regardless  of 
Respondent's  contention  that  its 
packagings  were  safer  than  the  legally 
required  packagings. 

(4)  The  two  exemptions  at  issue  both 
expired  before  Respondent's 
unauthorized  shipments,  and  the  later 
emergency  extensions  of  those 
exemptions  had  no  retroactive  effect. 

(5)  Respondent  knowingly  violated  the 
regulations,  as  alleged  in  the  Notice  and 


as  determined  in  the  Chief  Counsel's 
Order. 

(6)  Respondent  withdrew  its  request 
for  an  informal  conference. 

(7)  All  of  the  required  statutory  and 
regulatory  penalty  assessment  criteria 
have  been  properly  applied,  and  there  is 
no  basis  for  further  mitigation  of  the 
civil  penalties  for  Respondent's  two 
violations. 

Therefore,  the  Order  of  October  31, 
1988,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  \  107.331. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  aimual  rate  in 
accordance  with  31  U.S.C.  |  3717. 
Pursuant  to  that  same  authority,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  should  be  made  by  certified 
check  or  money  order  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  General  Accounting 
Branch  (M-8e.2),  Accounting  Operations 
Division,  Office  of  the  Secretary.  Room 
2228,  Department  of  Transportation,  400 
Seventh  Street  S.W..  Washington,  D.C. 
20590. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Issued:  February  16. 1980. 
M.  Cynthia  Douglass. 
Certified  mail— Return  receipt  requested 
(Ref.  No.  88-8e-CR] 
Addmdum  To  Denial  of  Relief 

In  the  Matter  of:  Nardo  Fire  Equipment 
Company,  Respondent 

On  February  16, 1989,  the 
Administrator  of  the  Research  and 
Special  Programs  Administration 
(RSPA)  issued  a  Denial  of  Relief 
(incorporated  herein  by  reference)  to 
Nardo  Fire  Equipment  Company 
(Respondent]  affirming  the  September  8, 
1988  Order  of  the  Chief  Counsel 
assessing  a  $3,000  civil  penalty  for 
knowing  violation  of  49  CFR  171.2(c). 
173.34(e)(l)(i).  and  173.34(e)(5).  The 
Denial  of  Relief  provided  that  the 
penalty  must  be  paid  within  20  days  of 
receipt  by  Respondent. 

By  letter  dated  August  3. 1989. 
Respondent  offered  to  pay  $2,000  in  four 
monthly  installments  in  compromise  of 
the  penalty  assessment  because  of  its 
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WTG  also  requests  that  the 
Commission  waive  Ae  appUeable 
regulations  in  order  to  aathorize  under 
the  proposed  Uanfcet  certificate  certain 
existing  facilities.  It  is  asserted  that 
these  facilities  consti^te  an 
interconnection  between  WTG's  22-inch 
pipeline  and  the  facilities  of  Westar 
Pipeline  Company  (Westar)  for  the 
purpose  of  purchasing  system  supply  gas 
from  Westar.  It  is  stated  that  these 
facilities  were  installed  between  April 
and  July,  1991,  in  order  to  take 
advantage  of  WTG's  1991  peak 
operating  season. 

Comment  date:  January  31, 1992.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Florida  Gas  Transmission  Co. 

[Docket  No.  CPaz-27S-000l 
January  tO,  1992. 

Take  notice  that  on  December  31, 
1991,  FIorida.Gas  Transmission 
Company  (FGT).  1400  Smith  Street,  P.O. 
Box  1188,  Houston.  Texas  77251-1188. 
filed  in  Docket  Na  CP92<-275-000  a 
request  pursuant  to  li  157.205  and 
157.216  of  the  Commission''s  Regulations 
under  the  National  Gas  Act  (18  CFR 
157.205, 157.216)  bx  authorization  to 
abandon  and  transfer  by  sale  to  Florida 
Public  Utilities  Company  (FPU)  minor 
pipeline  facilities  located  in  Palm  Beach 
County,  Florida,  under  FGTs  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-4)00  pursuant  to  Section  7  of  tibe 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  wnth 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  abandon  and 
transfer  by  sale  to  FPU  approximately 
1.7  miles  of  the  0.2  mile  Lake  Worth  4- 
indt  lateral  located  hi  Pafan  Beach 
County.  Florida.  FGT  states  that  FPU 
would  use  this  segment  of  pipeline  as 
part  of  its  existing  distribution  system. 
FGT  also  states  that  it  would  not 
terminate  any  services  nor  take  any 
other  facilities  out  of  service  as  a  result 
of  ttes  proposal.  AdditioRafly,  FGT 
states  dtat  the  cxisttng  Lake  Worth  8- 
inch  looping  fadlitteshas  sufficient 
capacity  to  meet  FGTs  confractuai 
obligatiaos  to  FPU.  f^irtfier,  FGT  states 
that  ¥FU^  CCTtfficated  ntitlemeBts 
wotdd  not  be  attetfad  by  this  request. 

Comment  dotK  FebroKy  21 19R,  in 
accosdanea  mA  S^mimHi  Piara^ph  G 
at  die  end  of  dds  aotfce. 

Standaid  PaH^apba  I 

F.  Any  persea  dnUaf  to  be  beacA  ar 
make  aay  pralMt  vrilifc  Befcstnee  to  s^d 
filing  should  on  or  before  the  coamcnt 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 


Capitol  Street  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  die 
certificate  is  required  by  die  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  ftsther  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  providied 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  foe  the  appDcant  to  appeac 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's. 
staff  may,  within  46  days  after  the 
issuance  of  the  instant  notice  by  the 
C(unmission,  file  pursuant  to  Rule  214  (rf 
the  Commission's  Proeednral  Kules  ipZ 
CFR  385.214)  a  motion  to  intesvenc  or 
notice  of  intervention  and  pursuant  to 
S  15720S  oC  the  Regulations  under  die 
Natural  Gas  Act  (18  CFR  157206^  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  eH^ective  the  d&y  after  the 
time  allowed  for  filing  a  ptotesi.Se 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  on  eppUcation  for 
authorfzation  porniant  to  section  7  of 
the  Natural  Gee  Act 
Lotoararfien. 
Secretarjf^ 

[FR  Doc.  02-1300  Piled  1-17-92: 8:45  em) 
aeiMe  cooi  sri7<oi^ 


[Ooeket  Na  JD92-0280<r  T( 


Stale  Of  Texae;  NGPA  NoIlM  Of 
iwieniHneOTin  vy  tioneiiidioim 
AQoncy  DeafQnafinQTiQM  FoffnaHon 

January  13, 1982. 
Take  notice  that  on  December  23, 

1991,  as  supplemented  on  Jananary  9, 

1992,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  tfie  above-referenced 
notice  of  determination  pursuant  to 

§  271.703(c)(3}  of  the  Commission's 
regulations,  that  portions  of  the  Lower 
Vicksburg  Formation  underlying 
portions  of  Hidalgo  and  Starr  Counties 
qualify  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  The  designated 
area  includes  approximately  20.000 
acres  in  Hidalgo  and  Starr  Counties, 
Texas  aiiH  consists  of  the  acreage  listed 
in  the  attached  appendix. 

The  notice  of  determinatioB  elso 
contains  Texas'  finrfmgw  that  the 
referenced  pertion  of  ^  Lowet 
Vicksburg  Fennetion  meete  the 
requirements  of  the  Comnrissian^i 
regulations  set  forth  in  18  CVR  part  271. 

The  application  for  detenmnation  is 
available  for  faispeetion,  except  fior 
material  which  is  confidential  ondw  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington  DC 
20426..Per8ons  objecting  to  dw 
determination  may  file  e  protest  in 
accordance  with  18  CFR  275.203  end 
275.204,  within  20  days  after  die  date 
thi»  notice  is  tssoed  by  the  Commission. 
LaisD.Caahell. 
Secretory. 

Appenttx 

Lower  Vicksbuig  Fonnation  fai  Hktaigo  and 
Starr  Counties,  Texas  Railroad  Commission 
District «. 

1.  Tos  Guajes**  Segundo  Flam  Survey  #27, 

A-63  and  A-697 

2.  Hidalgo  County  School  Land  Survey  #553, 

A-227,  league  1,  sections  S  and  4.  league 
2,  w/2  section  1  and  seetions  2-8aiid 
hagae  3;  sections  5  and  8 

3.  ).M.  Vela  Survey  #200,  i«-4M 

4.  Tex.  Mcx.  KJt  Surwy  «2ft,  A-123 

5.  BJ.  Pne  9ar«ey  «az;  A-SK 
&  El.  Pue  Servey  #201.  A-«aft 

7.  Tta.  Mee.  RJL  aanrsy  #808,  A-lXt 

8.  E3.  Poe  a«T«y  #aoa  Ar«3K 

a  Tex.  Mex.  RJk  Sttrvey  #aQ8».  A-ttr 

10.  Tex.  Afex.  RJt  Soney  #^8;  A-ttt 

11.  "Saote  Aata"  MUMekGaiBas  SHwaiK  A> 

63,  Valley  FsMe  SebdiaMeakW^ialeSO 
and01 

(FR  Doc.  92-1339  Filed  1>17-e2: 845  am] 
1 0001  en7.ei-ii 
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[Docket  No.  JO92-02S07TT«aM-«  AdcMon 
10] 

Stat*  of  Taxas;  NGPA  NoUca  of 
Dttarmination  by  JurtecNctional 
Agancy  Daaignating  Tight  Fonnation 

lanuary  13, 1992. 

Take  notice  that  on  December  23, 

1991,  as  supplemented  on  January  9. 

1992,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 

S  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Travis  Peak 
Formation  underiying  portions  of 
Robertson  County  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  PoUcy  Act  of  1978  (NGPA). 
The  designated  area  includes 
approximately  17,000  acres  in  Robertson 
County,  Texas  and  consists  of  the 
acreage  listed  in  the  attached  Appendix. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Travis  Peak 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washii^on  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LcbD.Cashell. 
Secretary. 

Appendix 

Travis  Peak  Fonnation  in  Robertson 
County,  Texas. 

1.  James  Farris,  A-147 

2.  Owen  Maynard,  A-260 

3.  James  Pattersoa  A-300 

4.  Wm.  J.  Kyle,  A-206 

5.  Jackson  Hensley,  A-174  >. 

6.  O'Connor  Denson.  A-126 

7.  Wm.  Owens,  A-279 

8.  Ezra  Corry,  A-102 

9.  Joel  Bogguss,  A-64 
iaWm.B.BaIl,A-7e 

11.  John  Copeland.  A-e2 

12.  John  McNeese,  A-asi 

13.  N.  McCuistion.  A-264 

14.  Maria  DeLa  Concepdon  Marques,  A-25 

15.  Robert  M.  Williamson,  A-362 

16.  Clinton  A  Rice,  A-316 

17.  G.W.  McGrew.  A-232 

[FR  Do&  82-1340  Filed  1-17-02;  8:45  un] 
MLLNM  COM  tnT-eVM 


[Doelwl  No.  JOM-«2509T  Toxao-IO 
AddMoniai 

Stata  of  Taxaa;  NGPA  Notica  of 
Oatarmination  l>y  Jurladlctlonal 
Agancy  Daaignating  TIgIrt  Formation 

January  14, 1992. 
Take  notice  that  on  December  23, 

1991,  as  supplemented  on  January  13, 

1992,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 

i  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Edwards  Limestone 
Formation  in  portions  of  Webb  County, 
Texas,  qualifies  as  a  tight  formation 
imder  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The 
designated  area  includes  approximately 
72.290  acres  in  Webb  County,  Texas  and 
consists  of  the  acreage  listed  in  the 
attached  appendix. 

llie  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  ti^e  Edwards 
Limestone  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  filea  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LoisD-Cashall, 
Secretary. 

Appendix 

Edwards  Limestone  Formation  in 
Webb  County,  Texas  Railroad 
Commission  District  4. 


Survey 

No. 

Appreid. 

Ful  Section  WHNn  Appkca- 

SonAraa: 

UyLMcClwvtonA-SSI.... 

1S39 

11S6 

Hu|^  P.  Sutton  A-S62 

1S37 

1200 

C.  Vergara  A-2677 

31 

317J 

12 

544 

W.K  ThBrton  A-2875....„ 

11 

640 

LT.«B.A-2336._ 

10 

640 

LT.aaA-2335 

• 

640 

Z.  VMaraal  A-2805 

44 

640 

rvawMlA-2804 

43 

640 

P.  Qsnwoe  A-27oe 

41 

640 

C.  Ortb  /«145 

111 

1280 

F.  Ortii  A-3148.       

112 

1047J 

M.  Grandapo  A-3146 

107 

127S.S 

M.  Qrandapo  A-3147 

100 

640 

E.  R«noe  A-3149      

106 

632.25 

too 

1210 

CCTrfbMeA-330e 

070 

378.1 

«V.  Brawn  A-31S7 

110 

94J 

8.&aF.A.31S6 

978 

378.1 

Survey 

SecSon 
No. 

Afipraid- 
maie 

L  Vsraara  A-2051 

39 

640 

R.W.RotMnonA-2886... 

38 

642 

R.W.RotMrMnA-2784.. 

35 

642 

>    M.aoaQaRaA-«73l..„ 

36 

640 

M.G.  OaOara  A-2730 

34 

642 

B.8.aF.A-29 

977 

640 

Poflion  ol  Ssctton  ^WNNn  A^ 

pMcMionArM: 

Joaquin    Galwi    A-06 

.WMibCo _..      .. 

2162 

32,362  - 

Joaquin  Qalan  A-3226.-.. 

22B2 

20,644 

L  Vergara  A-29S2 

40 

374 

hL  MifllfMC  A-TM^^.^.^.. 

2288 

133 

Mra.   MJMl.   Nichote  A- 

557 _. 

1900 

698 

ToMacraeoa 

72.290 

[FR  Doc.  92-1387  Filed  1-17-92;  8:46  am] 
BtUMQ  OOOi  tri7-eMi 

(OockM  Na  JDB2-02t12T  WmI  Virglnia-10] 

Stata  of  Waal  Virginia;  NQPA  Notloa  Of 
uatw  iiMiBuuii  Dy  aiunaaicnonai 
Agancy  Daaignating  Tlglil  Fonnation 

Januaiy  14, 1992. 

Take  notice  that  on  Januaiy  6, 1992, 
the  West  Virginia  Department  of 
Commerce,  Labor  and  Environmental 
Resources  (West  Virginia)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to  1 271.703(c)(3) 
of  the  Commission's  regulations,  that  the 
Maxton/Maxon  Sandstone  of  the 
Appalachian  Plateau  of  Southern  West 
Virginia  qualifies  as  a  ti^t  fonnation 
under  section  107(b)  of  ^e  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The  notice 
covers  approximately  66  square  miles  in 
the  Davy,  Pineville  and  Welch  Quads  in 
McDowell  and  Wyoming  Counties,  West 
Virginia. 

The  notice  of  determination  also 
contains  West  Virginia's  findings  that 
the  referenced  portion  of  the  Maxton/ 
Maxon  Sandstone  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NW.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  filea  protest,  in 
accordance  with  18  CFR  275.203  and 
275.201  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LoieO-CaAdL 
Secrettuy. 

[FR  Doc  92-1388  FUed  1-17-82;  8:45  an) 
■HUM  0088  S^^«l-■ 
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[OoclMiNo.PR92-«-000] 

D«M  Gas  Pipeiirw  Corp4  Petition  for 
Rate  Approval 


January  14, 1992. 

Take  notice  that  on  December  30, 
1991,  Delhi  Gas  Pipeline  Corporation 
(Delhi)  filed  pursuant  to  9  284.123(b)(2) 
of  the  Commission's  regulations,  a 
petition  for  rate  approval  requesting  that 
the  Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  30.54  cents 
per  MMBtu  for  transportation  of  natural 
gas  imder  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Delhi  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  section 
2(18)  of  the  NGPA  and  currently 
operates  intrastate  facilities  in  several 
states.  The  subject  of  this  petition  is  its 
intrastate  system  in  North  Louisiana. 
Delhi  states  in  its  petition  that  it  intends 
to  seek  an  opinion  letter  from  the  Officer 
of  General  Counsel  that  its  facilities  in 
North  Louisiana  qualify  as  non- 
jurisdictional  gathering  and  it  requests 
that  this  petition  be  made  subject  to  that 
filing.  Delhi's  previous  maximum 
intemiptible  transportation  rate  of  21 
cents  MMBtu  for  section  311(a)(2) 
service  was  approved  by  a  Commission 
order  issued  June  21, 1990  in  Docket  No. 
ST84-773-000e<o7. 

Pursuant  to  9  284.123(b)(2)(ii).  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150  day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
-nfford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
S  9  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Conunission  on 
or  before  January  30, 1992.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Lois  D.  CaahriL 
Secretary. 

[PR  Doc  82-1385  Rled  l-17-e2;  8:43  am} 
I  cooc  crir-ovM 


[Docket  Not.  CM1-2448-(Me.  and  RPtf- 
187-000] 

Florida  Gm  Trawemteeton  Co;  Notice 
Reconvenltfi9  tiifui  inel  SeMtevnent 
Conference  and  Nollee  Canceling 
SefMrate  informal  Settlement 
Conference 

lanuary  13. 1992. 

Take  notice  that  the  informal 
settlement  conference  previously 
scheduled  to  be  convened  on  January 
14-15, 1992,  has  been  rescheduled  to  be 
held  on  February  11-12, 1992,  at  10  a.m., 
on  each  day,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE..  Washington,  DC,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as  defined 
by  18  CFR  385a02(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214)  (1991). 

Take  notice  that  the  separate  informal 
settlement  conference  previously 
scheduled  to  be  convened  on  February 
18-19, 1992,  has  been  canceled  and  will 
be  resdbeduled  at  a  later  date. 

For  further  information,  please  contact 
Warren  C.  Wood  at  (202)  208-2091  or 
Donald  Williams  at  (202)  208-0743. 
Lois  a  Caahall, 
Secretary. 

[FR  Doc.  92-1341  Filed  1-17-92;  8:45  am] 
enxiNQ  cooE  enr-oi-M 

[Docket  Na  RP91-143-010] 

Great  Lakee  Gaa  Transmission  Limited 
Partnerstiip;  Proposed  Changes  in 
FERC  Gas  Tariff 

January  14, 1992. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Partnership 
("Great  Lakes"),  on  January  10, 1992, 
tendered  to  the  Federal  Energy 
Regulatory  Commission  (Commission) 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1  and  Original 
Volumes  Nos.  2  and  3,  the  following 
tariff  sheets,  proposed  to  be  effective  as 
of  November  1, 1991: 

First  Revised  Volume  No.  1 

Fourth  Substitute  Twenty-Fourth  Revised 

Sheet  No.  4 
Fourth  Substitute  Fortieth  Revised  Sbetl  No. 

S7{i) 

Original  Volume  Aftn  2 

Sixth  Revised  Sheet  No.  3-A 
Fooftii  Suhstitnte  Twenty-Sixth  Revised 
SieetNaSa 


Subctitute  Sbfth  Revived  Sheet  No.  53-G 
Fourth  Substitute  Eighteenth  Revised  Sheet 

No.  77 
Substitute  Fourth  Revised  Sheet  No.  78 
Fourth  Substitute  Fourteenth  Revised  Sheet 

NalSl 
Fourth  Substitute  Eleventh  Revised  Sheet 

Nos.  223  and  245 
Fourth  Substitute  Fifth  Revised  Sheet  No.  268 
Fourth  Substitute  Eleventh  Revised  Sheet  No. 

294 
Fonrdi  Substitute  Sixth  Revised  Sheet  No.  803 
Second  Substitute  Third  Revised  Sheet  No. 

604 
Fourth  Substitute  Fourth  Revised  Sheet  Nos. 

865and8a6 
Fourth  Substitute  Third  Revised  Sheet  No. 

905 
Fourth  Substitute  FourA  Revised  Sheet  No. 

906 
Second  Substitute  First  Revised  Sheet  No. 

1008 

Original  Volume  No.  3 

Fifth  Substitute  Fourth  Revised  Sheet  No.  2 

Substitute  Original  Sheet  No.  2-A 

Fourth  Substitute  Fourth  Revised  Sheet  No.  3 

Great  Lakes  states  that  the  purpose  of 
the  instant  filing  is  to  coinply  with 
Ordering  Paragraph  (B)  of  the  "Order  On 
Compliance  Filing"  issued  by  the 
Federal  Energy  Regulatory  Commission 
("Commission")  on  December  20, 1991, 
in  Docket  Nos.  RP91-143-006,  et  al 
(Order).  La  this  regard,  the  Order 
directed  Great  Lakes  to  file  revised  tariff 
sheets  to  reflect  the  ehmination  of  costs, 
in  the  design  of  its  intemiptible  and 
overrun  rates,  associated  with  its 
incrementally-priced,  expansion 
facilities.  In  addition.  Great  Lakes  is  to 
reflect,  in  the  design  of  its  rates  for  non- 
incremental  customers,  a  credit  for 
anticipated  revenue  fi^m  the  projected 
levels  of  interruptible  and  overrun 
services. 

Great  Lakes  further  states  that  its 
filing  includes  workpapers  setting  forth 
the  calculation  of  projected  fuel  usage. 

Great  Lakes  states  that  its  filing  is 
being  submitted  under  protest  and 
without  prejudice  to  Great  Lakes' 
request  for  rehearing  filed  in  response  to 
Opinion  Nos.  367  and  368  or  the  request 
for  rehearing  which  Great  Lakes  will  file 
concerning  the  Commission's  December 
20, 1991  order  herein. 

Great  Lakes  states  that  copies  of  this 
filing  were  posted  and  served  on  all  of 
its  customers,  upon  the  Public  Service 
Commissions  of  the  States  of  Minnesota, 
Michigan,  and  Wisconsin,  and  upon  all 
parties  listed  on  the  service  list 
maintained  by  the  Commission's 
Secretary  in  Uiis  proceeding. 

Any  person  desiring  to  protest  said 
filing  sheuki  file  a  protest  with  die 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Sfireet,  NE., 
Washington,  DC  20426,  in  accordance 
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with  Rule  211  of  the  Conunission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  22, 1992.  Protests 
will  be  considered  by  the  Gonunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  92-1382  FUed  l-17-e2;  8.-46  am] 
MLLNM  OOOe  t717-m-« 


[Docket  No.  Pm2-7-000] 

Louisiana  Intrastate  Qas  Corporation; 
Petition  for  Rate  Approval 

January  14, 19S2. 

Take  notice  that  on  January  8, 1992, 
Louisiana  Intrastate  Gas  Corporation 
(UG)  filed  i)ursuant  to  9  284.123(b)(2)  of 
the  Commission's  regulations,  a  petition 
for  rate  approval  requesting  tliat  the 
Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  21  cents 
per  MMBtu  for  transportation  of  natural 
gas  under  section  311(a)(2)  of  Uie 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
through  its  Eloi  Bay  Facility. 

LIG  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  section 
2(18)  of  the  NGPA  and  currently 
operates  intrastate  facilities  in 
Louisiana.  The  subject  of  tliis  petition  is 
its  Eloi  Bay  Facility.  LIG  states  that  the 
Eloi  Bay  Facility  was  the  subject  of  prior 
orders  of  the  Commission  in  Docket 
Nos.  ST89-1708-000,  et  al  which 
determined  an  incremental  rate  of  3.37 
cents  per  MMBtu  for  section  311(a)(2) 
transportation  through  diis  facility. 
These  orders  are  pending  review  in 
Louisiana  Intrastate  Gas  Corp.  v.  FERC, 
DC  Cir.  Nos.  88-1479. 90-1050  and  90- 
1478.  UG  states  that  it  is  filing  this 
petition  to  have  its  general  system-wide 
rate  of  21  cents  currently  pending  in 
Docket  No.  PR91-12-000  apply  to  section 
311(a)(2)  transportation  using  the  Eloi 
Bay  Facility. 

Pursuant  to  S  284.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commissioh  may,  prior  to  the  expiration 
of  the  150  day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data  and  arguments. 


Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
9  9  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission  on 
or  before  January  30, 1992.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
LoisD.C«ahdl, 
Secretary. 

[FR  Doc.  8^-1386  Filed  1-17-02: 8:45  am] 
■UJNQ  COOK  srir-et-H 


[Docket  No.  RP92-8S-4NW] 

Pacific  Qaa  Transmission  Co;  Change 
In  FERC  Qas  Term 

January  14, 1992. 

Take  notice  that  on  January  10. 1992, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  and  acceptance 
the  following  tariff  sheets: 

Second  Revised  Volume  No.  1 

First  Revised  Sheet  No.  12 

Original  Volume  No.  1-A 

Sixth  Revised  Sheet  No.  4 
Second  Revised  %eet  Nos.  6  and  14 
Second  Revised  Sheet  Nos.  72  and  73 
Second  Revised  Sheet  Nos.  74  and  75 
Second  Revised  Sheet  Nos.  78, 82, 83  and  84 

The  purpose  of  this  filing  is  to  revise 
the  billing  demand  under  Rate  Schedule 
PL-l  of  Second  Revised  Volume  No.  1 
coincident  with  a  partial  conversion 
from  sales  service  under  Rate  Schedule 
PL-l  to  transportation  service  under 
Rate  Schedule  FTS-1  for  Pacific  Gas  and 
Electric  Company  (PG&E),  and  to  make 
certain  minor  changes  to  Rate  Schedule 
FTS-1,  the  form  of  service  agreements 
for  Rate  Schedules  FTS-1  and  ITS-l, 
and  to  the  format  of  the  Statement  of 
Rates  of  PGTs  FERC  Gas  Tariff. 
Original  Volume  No.  1-A. 

PGT  has  requested  an  effective  date 
of  January  10, 1992  for  First  Revised 
Sheet  No.  12  of  Second  Revised  Volume 
No.  1  and  February  9, 1992  for  all  other 
tariff  revisions.  A  copy  of  this  filing  is 
being  served  on  PGTs  jurisdictional 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  99  386.214 
and  385.211  of  the  Comission's  Rules  of 
Practice  and  Procedure.  All  sudi 
naotions  or  protests  should  be  filed  on  or 
biefore  January  22, 1992.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

LotoD.Casheil, 

Secretary. 

[FR  Doc.  92-1383  Filed  1-17-92: 8:45  am] 

MUMS  coK  srir-ei-ii 


[Docket  Na  RP91-212-0031 

Stingray  Pipeline  Co.;  Supplemental 
Compliance  FHIng 

January  14, 1992. 

Take  notice  that  Stingray  Pipeline 
Company  (Stingray),  on  January  10, 
1992,  filed  certain  revised  tariff  sheets  in 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  to  correct  an  earlier 
compliance  filing  that  it  made  on 
October  15, 1991  pursuant  to  an  order  of 
the  Federal  Energy  Regulatory 
Commission  (Gonunission)  issued  on 
September  10, 1991  in  Docket  No.  RP91- 
212-000,  58  FERC  1 81,462  (1991).  The 
proposed  tariff  sheets,  which  pertain  to 
9  6.3(d)  of  Stingray's  FTS  and  ITS  Rate 
Schedules,  are  as  follows: 

Revised  Second  Substitute  Original  Sheet  No. 

59 
Revised  Second  Substitute  Original  Sheet  No. 

60 
Original  Sheet  No.  SOA 
Revised  Second  Substitute  Original  Sheet  No. 

Original  Sheet  No.  97A 

Stingray  requests  that  the  tendered 
tariff  sheets  be  accepted  in  Ueu  of  thos" 
filed  in  the  October  15  compliance  filing 
to  be  effective  October  1, 1991. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR^ 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  22, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.Casball. 
Secretary. 

[FR  Doc  92-1384  Filed  1-17-92;  8:45  an) 
tooos  tnr-^Mi 
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Final  Rule  changed  49  CFR  107.311(c)  to 
its  ciurent  form  (except  for  changes  in 
office  names  following  a  subsequent 
reorganization).  48  FR  2652-3:  January 
20, 1983.  The  "Supplementary 
Information"  section  explained  that  the 
change  was  made  based  on  the 
following  recommendation  of  a 
commenter  "[AJmendments  to  notices 
should  be  allowed  only  where  the  new 
information  relates  directly  to 
allegations  in  the  original  notice.  In  all 
other  cases,  [the  agency]  should  have  to 
issue  a  new  notice  based  on  new 
allegations."  48  FR  2647;  January  20, 
1983.  Thus,  the  Office  of  the  Chief 
Counsel  would  be  required  to  issue  a 
new  notice  of  probable  violation  only  if 
it  determines  that  any  additional 
information  that  it  may  seek  to  make  a 
part  of  this  proceeding  does  not  relate 
directly  to  allegations  in  the  original 
notice.  Because  the  information  does 
relate  directly  to  those  allegatiorw, 
amending  the  notice  of  probable 
violation  is  the  proper  procedure  for  the 
Office  of  the  Chief  to  follow. 

If  that  is  the  course  taken,  the 
Respondent  is  not  entitled  to  change  the 
form  of  its  reply  that  it  chose  under  49 
CFR  107.313.  It  is  noteworthy  that  that 
portion  of  the  NPRM  that  would  have 
permitted  respondents  to  treat  amended 
notices  es  initial  notices  for  purposes  of 
response  options  was  rrmoved  from  the 
final  rule.  I  therefore  agree  with 
Respondent's  assertion  in  its  appeal  that 
the  "informal  hearing"  [49  CFR 
107.317(b)  refers  to  this  response  as  an 
"informal  conference")  should  have 
been  reopened  and  that  Respondent 
should  have  been  given  notice  and 
opportunity  to  examine  and  refute  the 
additional  evidence. 

.Findings 

I  find  that  the  Chief  Counsel's  Order 
was  based,  in  part,  upon  information 
outside  of  this  proceeding.  Accordingly, 
that  Order  is  vacated,  and  this  case 
remanded  to  the  Office  of  the  Chief 
Counsel  to  either 
- 1.  Issue  an  Amended  Notice  of 
Probable  Violation  in  accordance  with 
this  Action;  or 

2.  Issue  a  new  Order  that  is  not 
supported  by  information  outside  of  this 
proceeding. 

If  the  Office  of  the  Chief  Coupsel 
issues  an  Amended  Notice,  it  must 
inform  Respondent  that  it  wilLhave  an 
opportunity  to  respond  to  the 
amendments  by  requesting  that  the 
informal  conference  be  reconvened.  I 
also  direct  the  Office  of  the  Chief 
Counsel  to  make  arrangements  for 
Respondent's  expert  to  review  any  new 
exhibits  that  that  office  seeks  to  make  a 
part  of  the  record. 


UMI 


Date  Issued:  February  22, 199a 
Travis  P.  Dungan. 

Certified  mail— Return  receipt  requested 
[Ref.  No.  a&-113-CR) 

Action  on  Appeal 

In  the  Matter  of.  Consolidated  Fire 
Protection  Services.  Inc  Respondent 

BackgrouTfd 

On  December  27. 1988.  the  Chief 
Counsel.  Research  and  Special  Programs 
Administration  (RSPA).  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Consolidated  Fire  Protection  Services, 
Inc.  (Respondent)  assessing  a  penalty  in 
the  amount  of  $2,000  for  having 
knowingly  committed  acts  in  violation 
of  49  CFR  171.2(b).  173.34(e)(3).  and 
173.34(e)(5).  (The  Order  inadvertently 
cited  S  171.2(b)  instead  of  §  171.2(c).  The 
Notice  of  Probable  Violation  contained 
the  correct  reference.) 

The  Order  assessed  a  civil  penalty  of 
$2,000.  reduced  from  the  $2,500  civil 
penalty  originally  proposed  in  the 
November  9. 1988  Notice  of  Probable 
Violation.  By  letter  dated  Jsmuary  20, 
1989.  Respondent  submitted  a  timely 
appeal  of  the  Order.  The  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference. 

Discussion 

The  Chief  Counsel's  Order  found  two 
violations  of  the  Hazardous  Material 
Regulations.  Respondent  does  not 
challenge  the  civil  penalty  for  the 
second  violation,  which  the  Chief 
Counsel's  Order  had  mitigated  from 
$1,000  to  $500.  Respondent's  appeal 
concerns  only  the  first  violation:  that 
Respondent  know^ingly  represented  that 
it  had  performed  hydrostatic  retesting  of 
DOT  specification  cylinders  even  though 
Respondent  had  not  determined  that  its 
retesting  equipment  met  the  accuracy 
requirements  of  49  CFTl  1 173.34(e)(3).  In 
its  appeal,  Respondent  argues  that  the 
$1,500  penalty  for  that  violation  was 
excessive  because  Pittsburgh  Testing 
Laboratory,  the  independent  inspection 
agency,  had  the  responsibihty  to  not 
certify  Respondent's  hydro-tester  if  the 
calibrated  cylinder  did  not  have  a  recent 
calibration  certificate.  Respondent 
maintains  that,  had  it  known  of  the 
requirements,  it  would  not  have 
continued  its  retesting  of  DOT 
specification  cylinders  xintil  it  had 
received  a  calibration  certificater 
Respondent  further  notes  that  following 
the  inspection  of  its  facility  by  Office  of 
Hazardous  Materials  Transportation 
(OHMT)  inspectors,  it  had  stopped 
retesting  the  cylinders  until  it  had 
received  the  certificate. 

The  fact  that,  subsequent  to  the 
OHMT  inspection.  Respondent  had 


obtained  an  independent  calibration  of. 
and  a  certificate  of  calibration  for,  its 
hydro-tester  was  known  to  the  Chief 
Counsel  before  the  Notice  issued. 
Regarding  this  effort  by  Respondent,  the 
Notice  stated:  "this  mitigating  factor  has 
been  considered  in  determining  an 
appropriate  proposed  civil  penalty 
assessment"  Moreover,  during  the 
December  16, 1988  informal  telephone 
conference,  an  attorney  fitim  the  Chief 
Counsel's  Office  explained  to 
Respondent's  President  and  Vice 
President  that  the  shared  responsibility 
of  the  independent  inspection  agenc> 
had  also  been  considered  in  determining 
the  proposed  penalty.  However, 
Respondent  cannot  escape  its  obligation 
to  be  familiar  with,  and  abide  by,  the 
Hazardous  Materials  Regulations. 
Finally,  Respondent  had  not  been  able 
to  determine  the  accuracy  of  the 
calibration  of  its  equipment  for  a  week 
before  the  OHMT  inspection  because, 
during  that  time,  it  did  not  have  the  %- 
inch  fitting  necessary  to  connect  the 
calibrated  cylinder  to  the  high  pressure 
line.  Despite  the  fact  that  its  retest 
equipment  had  not  been  checked  for 
accuracy  for  about  one  week. 
Respondent  had  continued  to  test  DOT 
specification  cylinders,  thereby  violating 
49  CFR  173.34(e)(3). 

Findings 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant 
mitigation  of  the  dvil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $2,000  is  appropriate  in 
light  of  the  nature  and  circumstances  of 
th^se  violations,  their  extent  and 
gravity.  Respondent's  culpability 
reduced  by  some  reliance  on  the 
independent  inspector  Respondent's 
lack  of  prior  offenses.  Respondent  s 
ability  to  pay,  the  effect  of  a  civil 
penalty  on  Respondent's  ability  to 
continue  in  business,  and  all  other 
relevant  factors. 

Therefore,  the  Order  of  December  27, 
1988,  assessing  a  $2,000  civil  penalty,  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  rate  of  seven 
percent  [7%]  per  annum  in  accordance 
with  31  U.S.C.  3717  and  49  CFR  part  89. 
Pursuant  to  those  same  authorities,  a 
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penalty  charge  of  six  percent  (6%]  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  Uie 
"Department  of  Transportation"  and 
sent  to  the  Chief.  Accounting  Branch 
(M-86.2].  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
9112,  Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1), 
RSPA,  room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  flnal  administrative  action  in  this 
proceeding. 

Date  Issued:  September  18, 1989. 
Travis  P.  Dungan. 

Certified  mail — Return  receipt  requested 
[Ref  No.  88-114-HMI] 

Action  on  Appeal  , 

In  the  Matter  of  Chemcentral  Corporation, 
Respondent. 

Background 

On  March  3, 1989,  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Chemcentral  (Respondent)  assessing  a 
penalty  in  the  amount  of  $1,500  for 
having  knowingly  failed  to  Hie  DOT 
Form  F  5800.1  within  15  days  of 
discovering  an  incident  involving  the 
unintentional  release  of  a  hazardous 
material  during  transportation,  in 
violation  of  49  CFR  171.16.  The  Order 
assessed  the  $1,500  civil  penalty 
originally  proposed  in  the  November  30, 
1988  Notice  of  Probable  Violation. 
Although  Respondent  had  waived  its 
right  to  respond  to  the  Notice,  by  letter 
dated  March  21, 1989,  it  submitted  a 
timely  appeal  of  the  Order.  The  Chief 
Counsel's  Order  is  incorporated  herein 
by  reference. 

Discussion 

The  incident  involving  the 
unintentional  release  occurred  March  3, 
1988.  Respondent  admits  that  it  did  not 
mail  the  required  DOT  Form  F  5800.1 
until  November  30, 1988,  even  though 
each  of  its  drivers  had  received  a 
handbook  containing  the  reporting 
requirements.  Moreover,  the  eventual 
filing  on  November  30, 1988.  occurred 
more  than  30  days  after  a 
Transportation  Enforcement  Specialist, 
U.S.  Department  of  Transportation, 
informed  Respondent's  General 
Manager  in  a  telephone  interview  that 
the  filing  was  required.  Respondent  also 


took  more  than  30  days  following  that 
interview  to  bring  to  the  attention  of  its 
supervisory  persoimel  the  necessity  of 
making  timely  reports. 

Respondent  requests  that  the  assessed 
civil  penalty  be  reduced  from  $1,500  to 
$250,  "because  of  the  relatively 
insignificant  nature  of  the  real  or 
potential  harm  caused  by  the  release  of 
the  hazardous  material  in  this  instance." 
Respondent  also  reasons  that  it 
immediately  made  repairs  to  the  trailer 
involved  in  the  incident.  Respondent's 
arguments  are  not  convincing.  The 
signiflcance  of  the  harm  caused  by  the 
release  or  the  repairs  made  to  the  trailer 
do  not  determine  the  amount  of  the  civil 
penalty  assessed  for  not  reporting  the 
release.  If  the  reporting  requirements  in 
the  regulations  are  violated  consistently, 
the  Department's  statistics  concerning 
the  unintentional  release  of  hazardous 
materials  will  be  unreliable.  In  addition, 
the  amount  of  the  penalty  assessed  by 
the  Chief  Counsel,  which  Respondent 
says  it  has  the  ability  to  pay  and  will 
not  in  any  way  affect  its  ability  to 
continue  in  business,  is  far  below  the 
maximum  permitted.  Pursuant  to  49  CFR 
107.329,  when,  as  here,  the  violation  is  a 
continuing  one,  each  day  of  the  violation 
constitutes  a  separate  offense.  Thus, 
Respondent  coiild  have  been  assessed  a 
civil  penalty  of  up  to  $10,000  per  day  for 
each  day  Respondent  was  in  violation  of 
49  CFR  171.16.  Nevertheless,  because 
Respondent  did  make  the  required  filing 
on  November  30, 1988,  before  receiving 
the  Notice  issued  on  that  date, 
mitigation  of  $100  is  justified. 

Findings 

I  have  determined  that  there  is 
sufficient  information  to  warrant  partial 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order. 
Respondent  argues  that  it  has  a 
"relatively-free  record  of  alleged 
violations  of  49  CFR  regulations." 
Nevertheless,  I  find  that  a  civil  penalty 
of  $1,400  is  appropriate  in  light  of  the 
nature  and  circumstances  of  this 
violation,  its  extent  and  gravity. 
Respondent's  culpability.  Respondent's 
ability  to  pay,  the  effect  of  a  civil 
penalty  on  Respondent's  ability  to 
continue  in  business,  and  all  other 
relevant  factors. 

Therefore,  the  Order  of  March  3, 1989, 
is  affirmed  as  being  substantiated  on  the 
record  and  as  being  In  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  8  107.331,  except  that  the  $1,500 
civil  penalty  assessed  therein  is  hereby 
mitigated  to  $1,400. 

Failure  to  pay  the  $1,400  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 


Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  rate  of  seven 
percent  (7%)  per  annum  in  accordance 
with  31  U.S.C.  3717  and  49  CFR  Part  89. 
Pursuant  to  those  same  authorities,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief  Accounting  Branch 
(M-88.2),  Accounting  Operations 
Division,  Office  of  the  Secretary.  Room 
9112,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1), 
RSPA,  room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  August  21. 1989. 
Travis  P.  Dungan. 

Certified  mail — Return  receipt  requested 
[Ref  No.  89-01-Srn 

Action  on  Appeal  ^ 

In  the  Matter  of  FMC  C6rporation. 
Respondent 

Background 

On  March  22, 1989.  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
FMC  Corporation  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$7,000  for  having  loiowingly  committed 
three  violations.  The  Order  assessed  the 
$7,000  civil  penalty  originally  proposed 
in  the  January  18, 1989  Notice  of 
Probable  Violation. 

By  letter  dated  June  9, 1989,  afier 
obtaining  an  extension  of  time  to 
appeal.  Respondent,  through  counsel, 
submitted  a  timely  appeal  of  the  Order 
insofar  as  it  found  a  violation  and 
imposed  a  $3,000  civil  penalty  for 
Violation  No.  3.  Violation  No.  3  involved 
the  knowing  offering  of  a  hydrogen 
peroxide  solution  for  transportation  in 
commerce  in  a  concentration  (70.8%) 
higher  than  authorized  for  an  intermodal 
(IM)  portable  tank,  in  violation  of  49 
CFR  171.2(a)  and  173.266(a)(3). 
(Respondent  previously  had  submitted  a 
$4,000  check  in  full  payment  of  the  civil 
penalties  imposed  for  Violation  Nos.  1 
and  2.)  The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 
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Discussion 

In  its  appeal.  Respondent  stated  that 
the  maximum  70%  figure  in  the  IM  Tank 
Table  and  49  CFR  173.266  originated 
with  an  exemption  issued  to  an 
international  tank  manufacturer  whose 
customer  intended  to  ship  standard  70% 
hydrogen  peroxide.  Respondent 
contended  that  the  70%  figure  was 
apparently  chosen  because  that  is  what 
the  exemption  application  requested, 
and  that  nothing  in  the  available  records 
indicates  that  RSPA  "drew  a  line  at  70% 
and  would  have  considered  71% 
unsatisfactory,  if  the  petition  had  asked 
for  71%."  Respondent  also  suggested 
that  the  70%  figure  was  incorporated  in 
the  IM  Tank  Table  without  fomal  notice 
and  comment  under  the  Administrative 
Procedure  Act  Respondent  reiterated 
the  arguments  it  made  in  response  to  the 
Notice,  suggesting  that  hydrogen 
peroxide  must  be  shipped  in 
concentrations  higher  than  70%  in  order 
to  have  70%  at  destination  because  the 
material  slowly  loses  concentration  over 
time,  and  *hat  the  industry  practice  is  to 
describe  the  material  by  the  standard 
commercial  percentage  that  a  company 
is  contractually  obligated  to  deliver  (e.g., 
70%),  not  the  actual  percentage  shipped. 

Respondent  also  contended  that 
although  RSPA  stated  that  one  of  the 
purposes  of  adopting  the  portable  tank 
rules  was  to  facilitate  international 
transport  of  hazardous  materials  and 
harmonize  with  the  United  Nations  {UN) 
standards,  the  UN  standards  do  not 
apply  an  upper  limit  of  70%. 
Fwthermore,  Respondent  noted  that  a 
number  of  organic  peroxides  and 
oxidizers  listed  in  the  Hazardous 
Materials  Table  have  concentrations  of 
52%  or  72%,  presumably  to 
accommodate  standard  50%  or  70% 
material  and  anticipating  product  loss, 
while  other  materials  have  more  even 
figures  which  correlate  with  uneven 
percentages  in  the  UN  standards. 
Respondent  suggests  that  these  apparent 
inconsistencies  are  not  explained  by 
any  scientific  rationale,  but  rather 
correlate  with  what  was  requested  by  a 
variety  of  petitioners  over  the  years, 
some  of  whom  accoimted  for  decreasing 
concentration  and  some  of  whom  merely 
identified  the  material  by  its  commercial 
standard  description. 

Finally,  Respondent  contends  that  this 
situation  is  inappropriate  for  resolution 
through  the  enforcement  process 
because  all  the  commercial  parties 
outside  the  Department  understood  the 
rule  to  mean  one  thing,  while  the  agency 
understood  it  to  mean  something  else. 
Respondent  stated  that  it  was  now 
shipping  hydrogen  peroxide  below  70% 
pending  resolution  of  this  matter. 


although  doing  so  puts  it  at  a 
competitive  disadvantage  with  other 
companies  in  the  industry. 

The  meaning  of  the  regulatory 
requirement  has  been  undisputed  since 
its  inception.  In  January  1981,  RSPA 
published  a  final  rule,  after  notice  and 
comment,  authorizing  the  use  of  two 
new  spedfication  intermodal  portable 
tanks  to  transport  certain  hazardous 
materials  to  be  identified  by  name  in  the 
IM  Tank  Table  (46  FR  9880).  The  rule 
amended  each  of  the  specific  packaging 
requirements  in  49  CFR  part  173  for  the 
materials  authorized.  The  packaging 
requirements  in  49  CFR  173.266(a)(3)  for 
hydrogen  peroxide  solution  in  water 
authorized  shipment  of  this  material, 
containing  70  percent  or  less  hydrogen 
peroxide  by  weight  in  specification  IM 
101  portable  tanks,  under  the  conditions 
specified  in  the  IM  Tank  Table.  The  70 
percent  figure  was  corrected  to  00 
percent  by  a  final  rule  correction  issued 
April  30, 1981  (46  FR  24184).  • 

The  January  1981  final  rule  stated  that 
the  IM  Tank  Table  would  be  published 
separately,  and  provided  procedures,  in 
49  CFR  173.32d,  for  addition, 
modification,  and  removal  of  entries  in 
the  IM  Tank  Table.  The  Tank  Table  was 
intendedio  provide  flexibility  by 
allowing  addition  or  modification  of 
entries  through  an  approval  process 
based  upon  a  technical  analysis  of 
available  data  concerning  the  material. 
Absent  that  approval  process,  the  Tank 
Table  would  be  a  static  document, 
unable  to  acccmmodate  the  legitimate 
needs  of  commerce.  In  April  1981,  the 
Materials  Transportation  Bureau 
(predecessor  to  the  Office  of  Hazardous 
Materials  Transportation  (OHMT)) 
issued  an  interim  approval,  in 
accordance  with  49  CFR  173.32d,  to  L'air 
Liquide.  The  interim  approval,  which 
was  effective  May  1. 1981,  authorizes 
transportation  in  IM  101  tanks  of 
hydrogen  peroxide  solution  "Over  60 
percent  but  not  greater  than  70  percent 
by  weight  in  water"  under  the 
conditions  specified  in  the  interim 
approval,  and  requires  that  a  copy  of  the 
interim  approval  accompany  each 
shipment.  The  interim  approval  also 
states  that  hydrogen  peroxide  solution 
over  70  percent  by  weight  in  water  is 
"Not  Authorized  for  transportation  in 
IMlOl  or  IM  102  tanks"  (emphasis 
added).  Respondent  has  been  on  notice 
since  that  time  that  hydrogen  peroxide 
solution  over  70  percent  cannot  be 
shipped  in  IM  portable  tanks,  and  that 
hydrogen  peroxide  solution  over  60 
percent  but  not  greater  than  70  percent 
may  be  shipped  only  under  the 
authority,  and  in  accordance  with  the 
terms,  of  the  interim  approval  granted 


by  OHMT.  If  Respondent  had  any  doubt 
about  fhe  70  percent  maximum,  it  could 
have  reqiested  clarification  or  sought 
an  amendment  to  the  IM  Tank  Table,  as 
provide;!  in  49  CFR  173.32d. 

The  C  h'ef  Counsel  considered  and 
rejected  Respondent's  arguments 
conrnin-'!g  the  prevailing  industry 
practice  of  shipping  hydrogen  peroxide 
in  concentrations  greater  than  the  70% 
allowed  by  the  regulations.  I  concur 
with  the  Chief  Counsel's  conclusicm  that 
industry  practice  is  irrelevant  as  to  the 
legality  of  Respondent's  practice. 

Respondent's  contention  concendng 
different  percentages  for  other  named 
materials  is  not  directly  relevant  to  this 
case  because  those  materials  are  not 
allowed  to  be  shipped  in  IM  portable 
tanks.  Respondent's  contention 
concerning  the  different  percentages 
authorized  for  various  materials  is  valid 
to  the  extent  that  it  highlights  that 
exemptions,  subsequently  incorporated 
into  the  regulations,  are  based  upon 
applications  from  industry  representing 
what  it  plans  to  do.  A  company  is 
perfectly  capable  of  specifying  what 
concentration  it  plans  to  ship,  including 
an  allowance  for  loss  of  concentration, 
and  apparenUy  many  companies  did  so. 
It  is  not  for  RSPA  to  conjecture  that  a 
given  percentage  should  be  understood 
to  mean  approximately  that  percentage. 
The  exemptions  that  were  granted,  and 
subsequently  converted  to  regulation, 
were  issued  on  the  basis  of  a 
demonstration  that  a  company's 
proposed  action  would  result  in  a  level 
of  safety  equivalent  to  the  regulations. 
The  fact  that  a  company  might  have 
been  able  to  make  that  demonstration 
with  a  higher  concentration  is  irrelevant. 
The  fact  that  the  UN  standards  do  not 
set  a  maximum  percentage  is  likewise 
irrelevant.  Although  the  portable  tank 
rules  were  adopted,  in  part,  to  align  with 
UN  standards,  the  preamble  cleariy 
states  that  the  rules  are  not  identical. 
The  Hazardous  Materials  Regulations, 
not  tfie  UN  standards,  regulate  the 
packaging  of  hazardous  materials  for 
domestic  transportation. 


Findings 

Accordingly,  I  have  determined  that 
there  is  not  sufficient  information  to 
warrant  mitigation  of  the  civil  penalty 
assessed  in  &e  Chief  Counsel's  Order.  I 
find  that  a  civil  penalty  of  $3,000  is 
appropriate  in  light  of  the  nature  and 
circumstances  of  this  violation,  its 
extent  and  gravity.  Respondent's 
culpability.  Respondent's  lack  of  prior 
offenses.  Respondent's  ability  to  pay, 
the  effect  of  a  civil  penalty  on 
Respondent's  ability  to  continue  in 
business,  and  all  other  relevant  factors. 
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Therefore,  the  Order  of  March  22. 
1989,  asseesiog  •  $3,000  ci<^  pena^  for 
Violation  No.  3,  is  af&iBed  es  beiag 
substantiated  on  the  record  and  m  being 
in  accordance  with  the  assessment 
criteria  prescribed  in  49  CFR  K^.331. 

Failure  to  pay -the  dvil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Brandi 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  applicable  rate  in 
accordance  with  31  U.S.C.  3717  and  49 
CFR  part  89.  Pursuant  to  diose  same 
authorities,  a  penalty  charge  of  six 
percent  (6%)  per  annum  will  accrue  If 
payment  is  not  made  within  110  days  of 
service.  Payment  must  be  made  by 
certified  check  or  money  order 
(containing  the  Ref.  No.  of  this  case) 
payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
Accounting  Branch  (M-66u2),  Accoun^ng 
Operations  Division,  Office  of  the 
Secretary,  room  9112.  Department  of 
Transportation.  400  SeveiUh  Street.  SW^ 
Washington.  DC  20590-OOOL 
Respondent  must  send  a  photocopy  of 
that  check  or  money  order  to  the  Office 
of  Chief  Counsel  (DCC-1),  RSPA,  room 
8405,  at  the  same  street  adcfaess. 

This  decision  on  aiqteal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  December  4, 1989. 
Travis  P.  Dnngan. 
AdmJnistmUxr. 
cc:  Robert  H.  Malott 

Chief  Executive  C^cer 

FMC  Coiporation 

200  E.  Randolph  Drive 

Chicago.  IL  60601. 

FMC  Corporation 

2000  Market  Street 

Philadelphia.  PA  19103 

Attn:  Uavid  D.  Eckert,  Branch  Manager. 
Certified  mail — ^Return  receipt  reqoested 
(Ref.  No.  8&-11-SPT1 

Action  on  Appeal  '^ 

In  the  Matter  of:  Chenoentrat  Corporatkm, 
Respondent. 

Background 

On  August  14. 1900.  the  Chief  Counsel 
Research  and  Special  Programs 
AdministratioD  (RS>A),  U.S.  Department 
of  Transportation  (DOT),  issued  an 
Order  to  Chemcentral  Corporation 
(Respondent)  assessing  a  penalty  in  the 
amount  of  $2,500  for  having  knowingly 
used  for  transportation  of  hazardous 
materials  five  DOT  specifuMtioo  57 
portable  tanks  that  had  not  beoi 
retested  at  least  cmce  every  two  years, 
in  violati<Hi  of  49  CFR  173.32|e)(l){i).  The 


Order  assenad  a  oMl  penalty  nMch 
was  1500  less  ten  the  tS4NX> 
assessment  originaHy  propoaad  in  the 
January  30, 1980  Notice  of  IVriiable 
VioUtion.  By  letter  dated  Sqitonber  12. 
1989,  Respondent  submitted  a  timely 
appeal  of  the  Order.  The  Chief  Counsel** 
Order  is  incorporated  herein  by 
reference. 

Discussion 

The  Notice  of  Probable  Violaticm 
(NOPV)  originally  issued  in  this  matter 
proposed  a  penalty  of  $3,000  against 
Respondent  for  its  knowing  use  for  the 
transportation  of  hazardous  materials 
five  DOT  specification  57  portable  tanks 
which  had  not  been  retested  as  required 
by  the  Hazardoiu  Materials  Regulations. 
In  February  20  and  March  3, 1900  njAy 
letters,  Respondent  requested  mitigation 
of  the  penalty  and  stated  that  of  the  five 
tanks  that  should  have  been  retested, 
two  tanks  subsequently  had  been 
retested  and  passed  and  the  remaining 
three  tanks  had  been  retired  from 
service.  The  Chief  Counsel  RSPA. 
determined  that  Respmident'e  proaqrt 
corrective  action  warranted  partial 
mitigation  and.  therefore,  reduced 
Respondent's  proposed  civil  penalty  by 
$500. 

In  its  appeal  letter.  Respondent 
requests  further  reduction  of  the  penalty 
amount  Respondent  contends  that  of 
the  seven  criteria  listed  in  40  CFR 
107331,  the  only  two  criteria  addressed 
were  Respondent's  ability  to  pay  and 
the  effect  on  Respondent's  abiUty  to 
continue  in  business.  ReqKMdent  argues 
that  no  hana  from  the  vicriatiim  was 
noted,  the  nature  and  circumstances  of 
the  violation  and  its  extent  and  gravity 
seemed  to  be  minor,  the  degree  of 
culpability  is  difficult  to  assess,  and 
there  was  no  history  of  prior  offenses. 

The  Chief  Counsel  already  has 
mitigated  the  penalty  by  $500  in  light  of 
the  corrective  action  t^^en  by 
Respondent  The  Chief  Counsel 
considered  all  the  civil  penalty  criteria 
in  49  CFR  107.331,  including  the  natnre 
and  circumstances  of  the  violation,  its 
extent  and  gravity,  the  degree  of 
Respondent's  culpabUity,  the  ^Mence  of 
prior  offenses  by  Respondent 
Respondent's  ability  to  pay.  the  effect  of 
the  penalty  on  Respondent's  ability  to 
remain  in  business,  and  such  other 
matters  as  justice  may  require,  including 
Respondent's  remedial  action.  Five 
instances  of  knowing  use  of  out-of-test 
portable  tanks  for  hazardous  materials 
tranq[>ortation  constitute  serious 
offenses.  Although  they  were  charged  as 
a  single  offense.  Congress  has  provided 
for  a  possible  maximum  penalty  of 
$10,000  for  that  offense.  None  oJf  the  five 
portable  tanks  had  ever  been  retested. 


and  (faaM  is  no  indicatiaB  Hut 
RespoBdeafkai  aet  preaenled  any  i 
infomatkai  or  aigameBt  to  wamnt 
further  mMgattoB  or  to  indicate  that  dM 
Chief  Connsel  did  not  properly  oonatder 
the  penalty  aasessment  factors,  la  light 
of  all  the  foregaii«.  I  find  that  the  $2,500 
penalty  (constitoting  a  $500  penalty  for 
each  of  the  ont-of-test  tanks)  is 
appropriate. 

Respondent  also  requests  an  informal 
conference  and,  if  that  proves 
unsatisfactory,  a  formal  hearing  to  be 
held  in  Chicago.  Illinois.  The  time  for 
requesting  either  option  has  expired. 
Respondent's  options,  pursuant  to  40 
CFR  107.313,  were  listed  in  Addendum  B 
to  the  Notice  of  Probable  Violation 
(Notice).  Within  30  days  of  its  receipt  of 
the  Notice,  Respondent  could  have 
included  in  its  informal  response  a 
request  for  an  informal  oonierenoe. 
However,  in  its  February  20  and  March 
3, 1989  replies  to  the  Notice,  Respondent 
did  not  request  a  conference.  Also, 
within  this  same  30-day  period. 
Respondent  could  have  nude  a  request 
for  a  formal  hearing  before  an 
administrative  law  Judge.  Respondent's 
failure  to  request  eidier  an  informal 
conference  or  a  formal  hearing  within  30 
days  of  its  receipt  of  the  Notin 
constittited  a  waiver  of  Respondent's 
right  to  sadi  a  conference  or  bearing. 
Therefore.  I  deny  Re^mndent's  request 
for  an  informal  conference  and  its 
request  for  a  formal  bearing. 

Findings 

I  have  determined  that  there  is 
insufficient  information  to  warrant 
further  mitigation  of  the  dvil  penalty 
assessed  in  the  Chief  Coansd's  Ord».  I 
find  that  a  dvil  penalty  of  $2,500  is 
appropriate  in  light  of  the  nature  end 
circumstances  of  die  violation,  its  extent 
and  gravity.  Respondent's  culpability, 
the  absence  of  prior  offenses. 
Respondent's  sbility  to  pay.  ^  effed  of 
a  dvil  penalty  on  Respcuodent's  ability 
to  continue  in  business,  and  aU  other 
relevant  circumstances.  Tberafore.  the 
Order  of  August  11 1909,  assessing  a 
$2,500  dvil  penalty,  is  affirmed  as  being 
substantiated  on  the  record  and  as  being 
in  accordance  with  die  assessment 
criteria  prescribed  in  40  CFR  107.331. 

Failure  to  pay  the  dvil  penalty 
assessed  in  this  matter  within  20  days  of 
receipt  frf  this  decision  will  resolt  in  die 
initiation  of  collection  activities  by  the 
Chi^  (rf  the  General  Aocoonting  Branch 
of  the  Department's  Aooonnting 
Operations  Otvistan.  the  assessment  of 
administrative  charges,  and  the  aocrval 
of  intereet  at  the  cmrent  rate  of  seven 
percent  (7%)  per  annum  in  aoeordanoe 
with  31  U.S.C  3717  and  40  CFR  part  80: 
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Pursuant  to  those  same  authorities,  a 
penalty  charge  of  6  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
9112,  Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590.  Respondent  must  send  a 
^photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1). 
RSPA,  room  8405,  at  the  same  street 

address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  October  12, 1969. 
Travis  P.  Dungan, 
Administrator. 

Certified  mail-^etum  receipt  requested 
[Ref.  No.  88-12-SP] 

Action  on  Appeal 

In  the  Matter  of:  Chemco  Manufacturing 
Co.,  Inc.  Respondent 


Background 

On  February  23, 1990,  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  iisued  an  Order  to 
Chemco  Manufact\iring  Company,  Inc. 
(Respondent)  assessing  a  penalty  in  the 
amount  of  $2,000  for  having  knowingly 
offered  for  transportation  in  commerce  a 
hazardous  material,  a  flammable  liquid 
with  a  flash  point  of  5  degrees 
Fahrenheit  (#791  Strippable  Boodi 
Coating,  product  name:  Liquid  Envelope, 
#791-35),  in  5-gallon,  open-head  DOT- 
37C  pails  authorized  only  for  materials 
having  a  flash  point  above  20  degrees 
Fahrenheit,  in  violation  of  49  CFR 
171.2(a)  and  173.128(a)(4).  The  Order 
assessed  a  civil  penalty  of  $2,000, 
reduced  from  the  $5,000  civil  penalty 
originally  proposed  in  the  April  20, 1989, 
Notice  of  Probable  Violation.  By  letter 
.  dated  March  9. 1990.  Respondent 
submitted  a  timely  appeal  of  the  Order. 
The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 


Ihacussion 

Respondent  admitted  that  the  civil 
penalty  was  for  violations  occurring 
prior  to  the  date  of  the  DOT  inspection. 
Respondent's  sole  basis  for  appeal  is 
that  Mr.  O'Neil.  the  inspector  from  the 
Office  of  Hazardous  Materials 
Transportation  (OHMT),  "acknowledged 
to  our  General  Manager  in  fix>nt  of  other 
employees  that  if  we  immediately 


complied  wiUi  the  HMR  regulations,  of 
whidi  we  had  no  knowledge,  that  we 
were  assured  no  penalties  for  prior  non- 
compliance would  be  involved  [sic]." 
Respondent  stated  that  it  had  disposed 
of  all  non-complying  containers,  at 
considerable  cost  and  had  complied 
with  the  HMR  since  the  date  of  the 
OHMT  inspection. 

It  is  standard  procedure  for  OHMT 
inspectors  to  conduct  an  exit  interview 
following  a  compliance  inspection.  The 
OHMT  inspector  discusses  the  probable 
violations  observed  during  the 
inspection,  and  the  range  of  enforcement 
sanctions  available.  The  Notice  of 
Probable  Violation  (Addendum  A,  Page 
1)  states  that  "[bjefore  leaving 
Respondent's  facility.  Inspector  O'Neil 
showed  Mr.  Schweizer  49  CFR 
173.128(a)(4],  and  explained  to  him  the 
probable  violation  concerning 
Respondent's  shipment  of  its  paint 
related  material  #791  packaged  in  DOT 
37C80  5-gallon  pails."  Inspector  O'Neil's 
inspection  report  states  that  the  exit 
interview  was  conducted  with  Mrs. ).). 
Pape  and  Mr.  Schweizer.  Inspector 
O'Neil's  report  also  states  that  he 
discussed  the  probable  violation, 
showed  Mr.  Schweizer  the  relevant 
section  of  the  Hazardous  Materials 
Regulations,  and  discussed  "all  of  the 
enforcement  possibilities."  OHMT 
inspectors  do  not  have  the  authority  to 
waive  the  imposition  of  civil  penalties, 
and  it  is  standard  practice  for  them  to 
state  during  an  exit  interview  that  any 
enforcement  decision  will  be  made  by 
the  Chief  of  the  Enforcement  Division  in 
consultation  with  the  Office  of  Chief 
Counsel.  Respondent  never  raised  this 
allegation  until  it  appealed  the  Chief 
Counsel's  Order,  and  it  provided  no 
corroboration  whatsoever  to  support  its 
contention.  I  therefore  find  that  there  is 
on  credible  evidence  that  Inspector 
O'Neil  made  the  alleged  statement.  Even 
if  the  inspector  mistakenly  or  improperly 
had  made  such  an  imauthorized 
statement,  the  Office  of  Chief  Counsel 
would  not  thereby  have  been  precluded 
from  bringing  an  enforcement  action. 
Respondent  has  a  responsibility  to 
comply  with  the  Hazardous  Materials 
Regulations  and  is  subject  to 
appropriate  sanctions  for  its  failure  to 
do  so. 

Findings^ 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $2,000  is  appropriate  in 
light  of  the  natiu«  and  circumstances  of 
tUs  violation,  its  extent  and  gravity. 
Respondent's  culpability.  Respondent's 
lack  of  prior  offenses.  Respondent's 


ability  to  pay,  the  effect  of  a  civil 
penalty  on  Respondent's  ability  to 
continue  in  business,  and  all  other 
relevant  factors. 

Therefore,  the  Order  of  February  23, 
1990,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331.  Failure  to 
pay  the  civil  penalty  assessed  herein 
within  20  days  of  receipt  of  this  decision 
will  result  in  the  initiation  of  collection 
activities  by  the  Chief  of  the  General 
Accounting  Branch  of  the  Department's 
Accounting  Operations  Division,  the 
assessment  of  administrative  charges, 
and  the  accrual,  of  interest  at  the 
apphcable  rate  in  accordance  with  31 
U.S.C.  3717  and  49  CFR  part  89.  Pursuant 
to  those  same  authorities,  a  penalty 
charge  of  six  percent  (6%)  per  annum 
will  accrue  if  payment  is  not  miade 
within  110  days  of  service. 

Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief  Accounting  Branch  (M- 
86.2),  Accountiiig  Operations  Division, 
Office  of  the  Secretary,  Room  9112, 
Department  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington.  DC 
20590-0001.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1). 
RSPA,  room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  April  sa  1990. 
Travis  P.  Dungan. 

CertiHed  mail— Return  receipt  requested 
[Ref.  No.  89-20-CR) 
Action  on  Appeal 

In  the  Matter  of:  New  York  Fire  and  Safety 
Corporation,  Respondent 

Background 

On  November  14. 1989,  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
New  York  Fire  and  Safety  Corporation 
(Respondent)  assessing  a  penalty  in  the 
amount  of  $10,000  for  knowingly 
representing,  marking,  certifying,  and 
offering  15  DOT  specification  cylinders 
as  successfully  retested  in  accordance 
with  the  Hazardous  Materials 
Regulations  (HMR)  when  they  should 
have  been  condemned  because  their 
permanent  expansion  exceeded  ten 
percent  of  total  expansion.  Respondent's 
failure  to  condemn  the  cylinders  was 


UMI 


radhiQl  Raf^mm  f  Vol  87.  No.  13  /  Tuesday.  January  21.  1W2  /  Nofico 


2377 


deteimined  to  be  in  vkriathm  of  49  CPR 
171^c)  and  173.34(eX4). 

The  Order  asseMed  ^e  maxiBniiii 
penalty  of  $10,000  allowed  under  the 
authority  of  49  App.  U.S.C.  1809(aXl) 
and  40  CFR  §  107.329,  citing 
Respondent's  failure  to  rei^ond  to  the 
Notice  of  Probable  Violatioa  (Notkx) 
issued  August  21, 1989,  and,  therefore. 
its  failure  to  contest  the  probable 
violation  as  set  forth  in  the  Notice  and 
to  present  any  infonnati<»i  which  would 
warrant  mitigation  of  the  proposed  civil 
penalty  amounL  The  Cluef  Coansd'a 
Order  is  incorporated  herein  by 
reference. 

Respondent  submitted  a  tioidy  appeal 
of  the  Order,  and  in  the  altemative, 
requested  that  the  Chief  Counsel  vacate 
the  Order  "in  the  interests  of  justice  and 
with  a  view  to  compromising  a 
settlement"  Respondent  proposed  to 
pay  a  $2,000  penalty,  citing  its  financial 
diHiculties  and  inability  to  pay  the 
assessed  penalty.  A  December  13, 1889 
letter  from  the  Acting  Chief  Counsel, 
RSPA,  was  sent  to  Respondent 
informing  it  that  the  proper  procedure 
for  contesting  an  Order  of  tbe  Chief 
Counsel  was  through  an  appeal  to  the 
Administrator,  RSPA,  and  that  its  letter 
was  being  so  considered.  As 
Respondent  had  not  presented  any 
documentary  evidence  of  its  financial 
condition  prior  to  issuance  of  the  Order, 
the  letter  also  invited  the  submission  of 
additional  evidence.  (Respondent  had 
supplied  certain  financial  statements  to 
the  staff  attorney  of  record  in  the  matter 
after  its  30-day  response  period  had  run 
(49  CFR  107.313).]  This  action  on  appeal 
is  based  upon  a  de  novo  review  of  the 
administrative  record  in  this  case,  as 
supplemented  by  Respondent  following 
issuance  of  the  Order. 

Discussion 

In  its  appeal.  Respondent  does  not 
contest  that  it  violated  the  HKOl  as 
stated  in  the  Chief  Counsel's  Order.  The 
sole  ground  for  appeal  is  the 
appropriateness  of  imposing  the 
maximum  penalty  authorized  by  law  in 
light  of  Respondent's  financial 
circumstances.  Respondent  also 
explains  that  its  failure  to  respond  to  the 
Notice  and  to  raise  diis  issue  in  a  timely 
manner  was  due  to  an  inadvertent 
oversight  by  office  personnel. 
(Respondent  was  unaware  of  the  actioa 
pending  against  it  until  an  informal 
conference  held  on  October  26, 1989 
with  regard  to  a  Notice  of  lYobable 
Violation  issued  to  its  parent 
corporation,  Radec  Corporation.) 

In  order  to  complete  flie 
administrative  record,  a  Janaary  S,  1990 
letter  from  the  Office  of  Chief  Coimsel 
agam  invited  Ae  subnussion  of  any 


material  whidi  Respondent  wiriied  to 
have  considered  on  appeal.  It  also 
presented  Req>ondent  with  ccqties  of 
memoranda  from  die  Office  tA 
•  Hazardous  Materials  Transportation 
(OHMT)  inspector  and  the  RSPA 
attorney  wlra  were  present  at  the 
informal  conference,  noting  their  best 
recoQection  of  Respondent's  statements 
and  other  evidence  presented  at  the 
conference  concerning  the  financial 
condition  of  Respondent.  This  was  done 
to  provide  Respondent  with  an 
opportunity  to  respond  or  supplement 
the  record  as  it  saw  fit.  Respondenf  s 
first  submission,  dated  January  22, 1990, 
included  income  statements  (unverified) 
and  a  certified  financial  statement  for  its 
parent  corporation.  According  to  those 
income  statements.  Respondent  was 
operating  at  a  net  loss  of  about  $96,500 
as  of  November  1989.  Respondent's 
January  22, 1990  letter  also  noted  that 
despite  its  financial  difficulties. 
Respondent  had  taken  corrective  action 
to  ensure  its  employees  were  property 
trained  in  hydrostatic  testing  and 
inspection  of  cylinders. 

fai  a  February  28, 1990  letter. 
Respondent  advised  the  Office  of  Chief 
Counsel,  RSPA,  that  on  February  23, 
1990,  Radec  Corporation  had  sold  all  of 
Respondent's  assets,  and  had  realized  a 
net  loss  of  $80,000  on  the  sale.  In 
response  to  the  Office  of  Chief  Counsel's 
request  for  additional  information 
concerning  the  sale.  Respondents 
supplied  a  copy  of  the  Asset  Purchase 
Agreement  and  related  documents. 
Respondent  noted  that  the  terms  of  the 
sale  left  Respondent  with  a  substantial 
amount  of  accotmts  payable  for  which 
Respondent  remains  liable.  According  to 
the  Schedule  of  Assets  Sold  and 
Attachment  provided,  the  C(»npany  was 
sold  for  $280,771.67,  for  assets  having  a 
book  value  of  $238,799.09.  This 
transaction  would  yield  a  net  of 
$41,972.58,  except  that  Respondent  still 
had  outstanding  obligations  to 
discharge.  Respondent  received  only 
$120,000  at  the  time  of  closing.  Of  these 
proceeds,  $10,000  was  placed  in  escrow 
for  sales  tax  and  $110,000  was  used  to 
pay  off  various  of  Respondent's 
obligations,  leaving  Respondent  with 
another  $60-65,000  of  accounts  payable 
for  which  it  rranains  responsible.  The 
balance  of  the  sales  price  will  be  paid 
over  five  years  in  equal  monthly 
installments,  and  $35,000  will  not  be 
paid  until  at  least  one  year  from  the 
closing.  According  to  Respondent's 
calculations,  this  sale  actually  resulted 
in  a  net  loss  to  Respondent  of 
approximately  $92,000. 

Respondent's  Mardi  28. 1990  letter 
also  stated  that  it  has  agreed  widi  the 
purchaser  tiiat  die  purchaser  is  in  no 


way  responsible  for  any  UaUUty  arising 
out  of  (ke  Inetant  acbon. 

Findings 

I  have  detemiiied  that  ttere  is 
sufficient  information  to  warrant  partial 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $5,000  is  appropriate  in 
light  of  die  nature  and  circumstances  of 
these  violations,  their  extent  and 
gravity.  Respondent's  culpabiUty. 
Respondent's  lack  of  prior  offenses. 
Respondent's  ability  to  pay,  and  all 
other  relevant  factors.  The  effect  of  a 
civil  penalty  on  Respondent's  atnUty  to 
continue  in  business  is,  of  course,  not  in 
issue,  as  the  assets  of  the  business  have 
been  sold. 

Therefore,  the  Order  of  November  14, 
1989,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CRF  107.331,  except 
that  the  $10,000  civil  penalty  asseMed 
therein  is  hereby  mitigated  to  $5,000. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  (tf 
administrative  charges,  and  the  accrual 
of  interest  at  the  applicable  rate  in 
accordance  wiUi  31  U.S.C  3717  and  48 
CFR  part  89.  Pursuant  to  those  same 
authorities,  a  penalty  charge  of  six 
percent  (6%)  per  annum  w^  accrue  if 
payment  is  not  made  writhin  110  days  of 
service.  Payment  must  be  made  by 
certified  check  or  money  order 
(containing  the  Ref .  No.  of  this  case) 
payable  to  the  "Department  of 
Transportation"  and  sent  to  the  CUef. 
Accounting  Branch  (M-86.2),  Accounting 
Operations  Division.  Office  of  the 
Secretary,  room  9112.  Department  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington.  DC  20S9(M)001. 
Respondent  must  send  a  photocopy  of 
that  check  or  money  order  to  the  Office 
of  Chief  Counsel  (DCC-l)  R^A,  room 
8405,  at  the  same  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  iMued-  May  21, 190a 
Ttavia  P.  Dungan. 

CartifiMl  raaU— Retam  receipt  raqoMled 
(Ref.  No.  09-2S-SPT] 

AdkwMiAppad 

In  the  Matter  of:  GRO-MCW.  Inc.  and  USA 
Fertilizer,  Inc^  Respondents. 
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Background 

On  September  6, 1989.  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Gro-Mor,  Inc.  and  USA  Fertilizer.  Inc. 
(Respondents)  assessing,  jointly  and 
severally,  a  penalty  in  the  amount  of 
$8,500  for  having  knowingly  offered  for 
transportation  and  transported  sulfuric 
acid  (1)  in  concentration  of  51  percent  or 
less  in  packaging  not  authorized,  (2]  in 
concentration  of  greater  than  95%  to  not 
over  100.5%  in  packaging  not  authorized, 
and  (3)  in  a  motor  vehicle  not  placarded 
on  each  end  and  each  side  with 
CORROSIVE  placards.  In  violation  of  49 
CFR  171.2(a)  and  (b),  173.272(a),  (c),  and 
(g),  172.504(a),  172.506(a)(1),  and  177.823. 
The  Order  assessed  the  $a500  civil 
penalty  originally  proposed  in  the 
February  24, 1989  Notice  of  Probable 
Violation,  but  authorized  payment  in 
four  monthly  instalhnents.  By  letter 
dated  September  29, 1989,  Respondent, 
through  counsel,  submitted  a  timely 
appeal  of  the  Order.  The  Chief  Counsel's 
Cirder  is  incorporated  herein  by 
reference. 

Discussion 

In  their  appeal,  Responaents  contend 
that  the  Hearing  Officer  (the  Chief 
Counsel)  failed  to:  properly  consider  the 
assessment  criteria;  understand  the 
"corrosion  study"  submitted  by 
Respondents;  or  give  due  credibility  to 
the  financial  statements  submitted  by 
Respondents.  Respondents  also 
challenge  the  findings  that  the  violations 
in  fact  occurred  and  the  amount  of  the 
penalty.  The  appeal,  however,  does  not 
include  any  arguments  or  additional 
information  in  support  of  Respondent's 
contentions.  Accordingly,  I  have 
carefully  reviewed  all  the  information  in 
the  record  and  find  Respondents' 
contentions  meritless. 

Respondents  did  not  deny,  and  in  fact 
acknowledged  in  their  March  21  letter 
and  at  the  informal  conference,  that 
Violation  Nos.  2  and  3  occurred. 
Respondents  even  conceded  in  their 
March  21  letter,  with  respect  to 
Violation  No.  1,  that  although  the 
material  that  spilled  was  intended  to  be 
a  non-corrosive  fertihzer  vine-kill  mix, 
"it  is  possible  the  plant  operation  could 
have  made  a  mistake."  In  fact,  the  report 
from  the  Idaho  Department  of  Health 
and  Welfare  included  a  laboratory 
analysis  of  the  material  that  spilled 
showing  it  to  be  50.5%  sulfuric  acid.  The 
"Corrosion  Study"  is  for  a  material 
Respondents  refer  to  as  "26-0-0-6,"  but 
there  is  no  evidence  to  suggest  that  this 
material  was  being  transported  at  the 
time  of  Violation  No.  1,  and  there  is 


ample  evidence,  in  the  form  of  the 
laboratory  analysis,  to  conclude  that  it 
was  not  the  material  being  transported. 

VV'ith  respect  to  Respondents' 
contention  concerning  the  consideration 
given  to  the  financial  information  they 
submitted,  the  information  in  the 
financial  statement  is  sketchy/ 
unsubstantiated,  and  pertained  to  a 
natural  person  affiliated  with  both 
corporations,  rather  than  to  the 
corporations  themselves.  Under  these 
circumstances,  the  Chief  Counsel  was 
more  than  generous  in  according  the 
financial  statement  even  limited 
credibility. 

Finally,  although  they  are  not  reqmred 
to  do  80,  Respondents  have  not 
submitted  any  information  concerning 
corrective  actions  taken  to  prevent  the 
occurrence  of  such  violations  in  the 
future.  Transporting  high  concentrations 
of  sulfuric  acid  in  non-specification 
packagings  is  a  serious  violation,  and 
there  is  no  evidence  in  the  record  to 
warrant  mitigation  of  the  civil  penalty 
assessed. 

In  view  of  the  foregoing,  the  Chief 
Counsel  properly  considered  each  of  the 
assessment  criteria  and  decided  that 
there  was  no  justification  for  mitigating 
the  penalty  amount. 

Findings 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $8,500  is  appropriate  in 
light  of  the  nature  and  circumstances  of 
these  violations,  their  extent  and 
gravity.  Respondents'  culpability, 
Respondents  lack  of  prior  offenses. 
Respondents'  ability  to  pay,  the  effect  of 
a  civil  penalty  on  Respondents'  abihty 
to  continue  in  business,  and  all  other 
relevant  factors. 

Therefore,  the  Order  of  September  6. 

1989,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331.  The  civil 
penalty  of  $8,500  shall  be  payable  in 
four  equal  monthly  installments  of 
$2,125  each,  beginning  on  January  22, 

1990,  and  due  on  the  22nd  day  of  each  of 
the  three  succeeding  months.  If 
Respondent  defaults  on  any  payment  of 
the  authorized  payment  schedule,  the 
entire  amount  of  Oie  remaining  civil 
penalty  shall,  without  notice, 
immediately  become  due  and  payable. 

Respondent's  failure  to  pay  this 
accelerated  amount  in  full  will  result  in 
the  initiation  of  collection  activities  by 
the  Chief  of  the  General  Accounting 
Branch  of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 


of  interest  at  the  applicable  rate  in 
accordance  with  31  U.S.C.  3717  and  part 
89.  Pursuant  to  tiiose  same  authorities,  a 
petialty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  of  the 
accelerated  amount  is  not  made  within 
90  days  of  default. 

Each  payment  must  be  made  by 
certified  check  or  money  order 
(containing  the  Ref.  No.  of  this  case) 
payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
Accounting  Branch  (M-86.2),  Accounting 
Operations  Division.  Office  of  the 
Secretary,  room  9112.  Department  of 
Transportation.  400  Seventh  Street.  SW., 
Washington.  DC  20590-0001. 
Respondents  must  send  a  photocopy  of 
each  check  or  money  order  to  the  Office 
of  the  Chief  Counsel  (DCC-1),  RSPA. 
room  8405.  at  the  same  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  December  21. 1989. 
Tra\is  P.  Dungan. 

cc:  Mr.  Arthur  H.  Nielson,  Jr..  President 
Gro-Mor,  Inc.  and  USA  Fertilizer,  Inc. 
120  North  12th  Avenue 
Pocatello,  Idaho  83201 

Certified  mail— Return  receipt  requested 

(Ref.  No.  e&-27-HMl] 
Action  on  Appeal 

In  the  Matter  of:  Peoples  Cartage.  Inc.. 
Respondent. 


Background 

On  April  13, 1989,  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration  (RSPA).  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Peoples  Cartage,  Inc.  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$1,000  for  having  luiowingly  failed  to  file 
DOT  Form  F  5800.1  within  15  days  of 
discovering  an  incident  involving  the 
unintentional  release  of  a  hazardous 
material  during  transportation,  in 
violation  of  49  CFR  S  171.16.  The  Order 
assessed  a  civil  penalty  of  $1,000. 
reduced  from  the  $1,500  civil  penalty 
originally  proposed  in  the  February  3. 
1989  Notice  of  Probable  Violation.  By 
letter  dated  April  19. 1989.  Respondent 
submitted  a  timely  appeal  of  the  Order. 
The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 

Discussion 

Respondent's  sole  basis  for  appeal  is 
that  the  amount  of  the  civil  penalty  is 
not  warranted  or  reasonable  given 
certain  substantial  mitigating  factors. 
Respondent  contends  that  the 
unintentional  violation  involved  a  single 
written  reporting  requirement  that  did 
not  endanger  persons  or  property;  the 
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violation  resulted  from  a  good  faith 
misinterpretation  of  the  regulations,  not 
a  willful  or  intentional  violation; 
Respondent  has  provided  its  personnel 
with  training;  Respondent  has  no  history 
of  prior  offenses;  Respondent  should  not 
be  penalized  because  it  is  financially 
able  to  pay;  and  Respondent  voluntarily 
undertook  remedial  action  to  educate  its 
employees. 

The  Chief  Counsel  already  has 
mitigated  the  $1,500  proposed  penalty  by 
$500  in  light  of  Respondent's  good  faith 
misinterpretation  and  its  remedial 
actions.  Moreover,  the  Chief  Coimsel 
considered  all  the  civil  penalty  criteria 
in  49  CFR  107.331,  including 
Respondent's  lack  of  prior  offenses,  its 
degree  of  culpability,  the  gravity  of  the 
violation,  and  Respondent's  ability  to 
pay  and  continue  in  business. 
Respondent  is  not  being  penalized 
because  of  its  ability  to  pay.  AbiUty  to 
pay  is  considered  in  assessing  a  civil 
penalty  only  to  the  extent  that  a  person 
is  unable  to  pay  or  doing  so  would 
adversely  affect  the  ability  to  continue 
in  business.  Otherwise,  ability  to  pay  is 
given  minimal  weight  Respondent  has 
not  presented  any  new  information  or 
argument  to  warrant  mitigation  or  to 
indicate  that  the  Chief  Counsel  did  not 
properly  consider  the  penalty 
assessment  factors. 

Findings 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $1,000  is  appropriate  in 
light  of  the  natiu«  and  circumstances  of 
the  violation,  its  extent  and  gravity, 
Respondent's  culpability,  Respondent's 
lack  or  prior  offenses,  Respondent's 
ability  to  pay,  the  effect  of  a  civil 
penalty  on  Respondent's  ability  to 
continue  in  business,  and  a}l  other 
relevant  factors. 

Therefore,  the  Order  of  April  13, 1989, 
is  affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  1 107.331. 

Failure  to  pay  the  $1,000  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  rate  of  seven 
percent  (7%)  per  annum  in  accordance 
with  31  U.S.C.  3717  and  49  CFR  part  88. 
Pursuant  to  those  same  authorities,  a 
penalty  charge  of  six  percent  (6%)  per 
aimum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 


Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  Room 
9112,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  the  Chief  Counsel  PCC- 
1),  RSPA,  Room  8405.  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  July  20. 1969. 
Travis  P.  Dungan, 
Administrator. 

Certified  mail — Return  receipt  requested 
[Ref.  No.  89-32-CRR] 

Action  on  Apped 

In  the  Matter  of:  Robert  Gas  Cylinder  Co., 
Inc.,  Respondent 

Background 

On  luly  5. 1989,  the  Chief  Counsel, 
Research  and  Special  programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Robert  Gas  Cylinder  Co.,  Inc. 
(Respondent),  assessing  a  penalty  in  the 
amount  of  $6,000  for  having  knowingly 
represented  DOT-4  series  specification 
cylinders  as  meeting  the  requirements  of 
the  Hazardous  Materials  Regulations 
(HMR)  by  rebuilding  them  when  it  was 
not  authorized  to  do  so,  in  violation  of 
49  CFR  171.2(c)  and  173.34(1).  The  Order 
assessed  the  $6,000.00  civil  penalty 
originally  proposed  in  the  March  27, 
1989  Notice  of  Probable  Violation 
(Notice).  By  letter  dated  July  24, 1989, 
Respondent  submitted  a  timely  appeal 
of  the  Order  (the  "Appeal").  The  Chief 
Counsel's  Order  is  incorporated  herein 
by  reference. 

Discussion  ^ 

In  assessing  the  $6,000  penalty  in 
issue,  the  Chief  Counsel,  RSPA,  reUed 
on  the  fact  that  Respondent  had  known, 
for  more  than  four  years,  that  the 
necessary  RSPA  approval  for  rebuilding 
of  DOT  cylinders  had  not  been  granted 
to  Respondent.  Specifically,  an 
inspection  performed  on  the  Robert 
Cylinder  Manufacture,  Ina  (RCM)  on 
February  12, 1985,  revealed  the  same 
violation  as  that  which  is  currentiy  in 
issue;  this  violation  was  discussed  with 
Mr.  Roberto  Santiago,  President  of  RCM, 
who  did  not  contest  it  Mr.  Santiago 
subsequentiy  attended  a  meeting  on 
March  24. 1988,  at  the  Puerto  Rico  Public 
Service  Commission,  at  which  time  the 


need  to  obtain  RSPA  approval  was 
discussed  and  planned  enforcement 
action  was  reviewed  with  him. 

In  the  Appeal,  Respondent  introduced 
several  items  which  contradict  the 
evidence  relied  upon  to  assess  the  $8,000 
penalty.  First,  Respondent  provided  a 
contract  for  the  sale  of  the  business  and 
equipment  of  RCM  to  it  on  February  17, 
1987.  Additionally,  Respondent's 
counsel,  Mr.  Fernandez  Mejias,  stated 
that,  at  the  time  of  purchase  of  the 
business,  Mr.  Santiago  warranted  to 
Respondent  that  all  Federal  licenses  and 
permits  necessary  to  repair,  rebuild  or 
manufacture  compressed  gas  cylinders 
had  been  issued  to  RCM,  that  these 
licenses  and  permits  were  in  full  force 
and  effect  and  that  they  could  be 
transferred  to  Respondent  upon 
consummation  of  the  sale  (see  Appeal, 
page  2).  Respondent's  Counsel  also 
stated  tiiat  "After  Uie  March  24, 1988 
meeting  held  at  the  Puerto  Rico  Public 
Service  Commission  headquarters  in 
which  RSPA  officials  discussed  the  need 
for  facilities  engaged  in  the  rebuilding 
and  repair  of  compressed  gas  cylinders 
to  obtain  RSPA  approval,  Respondent 
acquired  constructive  knowledge  that 
such  approval  was  needed."  (see 
Appeal,  page  3.) 

Respondent's  Counsel  has  also 
provided  the  sworn  statement  of  Mr. 
Antonio  Navarro,  Respondent's 
administrative  office  clerk,  stating  that 
he  was  mistaken  in  this  prior  oral 
statement  to  RSPA  inspectors  that  Mr. 
Santiago  was  Respondent's  Vice- 
President;  further.  Respondent  provided 
the  sworn  statement  of  Mr.  Hector 
Barreto,  its  Secretary,  that  Mr.  Santiago 
never  occupied  any  office  or  position 
with  Respondent. 

The  new  evidence  contradicts  Mr. 
Navarro's  prior  oral  statement  that  Mr. 
Santiago  was  Respondent's  Vice- 
President  which  was  relied  upon  to 
establish  the  $6,000  civil  penalty  in  the 
Notice  and  the  Order.  Thus,  accepting 
this  evidence  as  true.  Respondent  did 
not  have  knowledge  of  the  violations  in 
issue  until  sometime  after  Mach  24, 1988. 
The  Order  was  issued  on  the  basis  of 
the  then-uncontradicted  evidence  that 
Respondent  had  knowledge  of  the 
violation  since  1985.  Respondent's 
evidence  shows  that:  (1)  It  did  not 
acquire  this  facility  until  1987,  (2)  it  is  a 
separate  corporate  entity  from  RCM,  to 
which  the  1985  advisory  letter  was 
issued;  and  (3)  far  from  bringing 
knowledge  of  the  violation  to 
Respondent  Mr.  Santiago  dealt  at  arm's 
length  with  Respondent  merely  as  a 
predecessor-in-interest  and  actually 
misrepresented  to  Respondent  that  it 
was  legally  free  to  continue  the  cylinder 
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rebuilding  operation.  While  lack  of 
actual  knowledge  is  not  exculpatory,  the 
extent  of  actual  knowledge  is  relevant  in 
assessment  of  a  penalty.  The  $6,000 
penalty  was  based  on  the  beUef  that 
Respondent  knew  of  the  requirements 
for  four  years;  because  Respondent  had 
had  actual  knowledge  of  the 
requirements  for  only  six  months  prior 
to  the  inspection  in  which  the  violation 
was  discovered,  significant  mitigation  of 
the  10.000  penalty  is  appropriate. 

Mitigation  of  the  penalty  by  $3,000 
reflects  my  evaluation  of  Uie  nature  and 
circumstances  of  the  violation,  its  extent 
and  gravity,  the  degree  of  Respondent's 
culpability,  and  sudi  other  matters  as 
justice  may  require. 


Findings 

I  have  determined  that  there  is 
sufficient  information  to  wairant  partial 
mitigation  of  the  dvil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  dvil  penalty  of  $3,000  is  appropriate  in 
light  of  the  nature  and  drciunstances  of 
these  violations,  their  extent  and 
gravity.  Respondent's  culpability. 
Respondent's  lack  of  prior  offenses. 
Respondent's  ability  to  pay,  the  effect  of 
a  civil  poialty  on  Respondent's  ability 
to  continue  in  business,  and  all  other 
relevant  factors. 

Therefore,  die  Order  of  July  5, 1969  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331,  except  that  the  $8,000  dvil 
penalty  assessed  therein  is  hereby 
mitigated  to  $3,000. 
'  Failure  to  pay  the  dvil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accoimting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  applicable  rate  in 
accordance  with  31  U.S.C.  3717  and  49 
CFR  part  89.  Pursuant  to  those  same 
authorities,  a  penalty  charge  of  six 
percent  (8%)  per  axmum  will  accrue  if 
payment  is  not  made  within  110  days  of 
service.  Payment  must  be  made  by 
certified  check  or  money  order 
(containing  the  Ref.  No.  of  this  case) 
payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
Accounting  Branch  (M-66.2),  Accounting 
Operations  Division.  Office  of  the 
Secretary,  room  9112.  Department  of 
Transportation.  400  Seventh  Street  SW., 
Washington.  DC  20660-0001. 
Respondent  nnut  send  a  photocopy  of 
that  chedc  or  money  order  to  the  Office 
of  Chief  counsel  (DCC-l),  RSPA,  room 
6405.  at  the  same  street  address. 


This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  January  3. 1980. 
Travis  P.  Dungaa 

Certified  mail— Return  receipt  requested 
[Ref.  No.  e9-33-CRR] 
Action  on  Appeal 

In  the  Matter  of:  Caribe  Cylinders.  Inc., 
Respondent 

Background 

On  February  23, 199a  the  Chief 
Counsel  Researdi  and  Spedal  Programs 
Administration  (RSPA),  U.S.  Departinent 
of  Transportation,  issued  an  Order  to  . 
Caribe  Cylindere,  Inc.  (Respondent) 
assessing  a  penalty  in  the  amount  of 
^.000  for  having  knowingly  represented 
DOT-4  series  cylindere  as  meeting  the 

requirements  of  the  Hazardous    

Materials  Regulations  (HMR),  49  CFR 
parts  171-180,  by  rebuilding  them  when 
Respondent  was  not  authorized  to 
rebuild  DOT-4  series  cyiinden,  in 
violation  of  49  CFR  171.2(c)  and 
173.34(1). 

The  Order  assessed  a  dvil  penalty  of 
$3,00a  reduced  from  the  $84)00  civil 
penalty  originally  proposed  in  the  March 

27. 1989  Notice  of  Probable  Violation, 
liie  Order  also  provided  that  the  dvil 
penalty  was  payable  in  six  monthly 
installments  of  $500  each.  By  a  March 

19. 1990  letter  from  its  President  Ruben 
D.  Milait  Respondent  submitted  a  timely 
appeal  of  the  Order.  The  Chief  Counsel's 
Chder  is  incorporated  herein  by 
reference. 

Discussion 

Respondent's  appeal  is  based  on  two 
arguments.  Fint  Respondent  asserts 
that  it  relied  upon  certification  by  the 
Puerto  Rico  Public  Service  Commission 
as  authority  for  its  operations.  Second,  it 
alleges  that  in  light  of  numerous 
existing  debts,  the  proposed  dvil 
penalty  would  lead  to  bankruptcy. 

With  regard  to  Respondent's  alleged 
reliance  on  a  Public  Service  Commission 
certification,  it  is  entirely  possible  that 
Respondent  could  have  relied  in  good 
faith  upon  such  certification,  in  lieu  of 
U.S.  Department  of  Transportation 
(DOT)  approval,  until  early  1965. 
However,  on  February  14, 1965, 
Respondent's  President  Mr.  Milan,  was 
visited  by  Inspector  James  Henderson  of 
the  Office  of  Hazardous  Materials 
Transportation  (OHMT)  of  DOT.  Mr. 
Henderson  explained  to  Mr.  Milan  the 
necessity  to  obtain  OHMT  approval 
prior  to  rebuilding  any  more  DOT 
spedficatton  cyiinden.  Subsequendy, 
OHMT  sent  letten  to  Respondent  on 
March  28, 1965.  and  September  18, 1987, 


reiterating  die  OHMT  approval 
requirement  contained  in  the  HMR.  In 
addition.  Mr.  Milan  attended  a  March 
24. 1988  meeting  at  the  Public  Service 
Commission  Headquartera  at  which 
both  OHMT  and  Public  Service 
Commission  representatives  informed 
him  of  the  requirement  for  OHMT 
approval.  In  li^t  of  all  these 
notifications.  Respondent  had  no 
justification  for  reliance  upon  its  Public 
Service  Commission  certificate  when  it 
was  discovered  in  November  1988  to  be 
rebuilding  DOT  spedfication  cyiinden 
without  OHMT  approval. 

With  respect  to  the  financial 
assertions  made  in  Respondent's  appeal, 
most  of  them  are  irrelevant  because  they 
relate  to  ttie  penonal  finandal  situation 
of  Respondent's  President  and  his  family 
and  to  the  finandal  situation  of  another 
family  business.  Although  Respondent 
alleges  that  both  it  and  the  other 
company  have  combined  debts  of  over 
$154,000,  no  separate  information  is 
provided  for  Respondent  itself.  The 
appeal  also  states  that  Respondent  is 
closed  and  non-productive  and  that  its 
assets  are  "under  threat  of  IRS  (Social 
Security  Taxes)  embargo."  This 
finandal  information  concerning 
Respondent  does  not  justify  any  further 
reduction  of  the  $3,000  civil  penalty 
imposed  in  the  Chief  Counsel's  Order. 

Findings 

I  have  determined  that  there  is  not 
suffident  information  to  warrant  any 
mitigation  of  the  dvil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  tiiat 
a  civil  penalty  of  $3,000  payable  in  six 
monthly  installments  of  $500  each  is 
appropriate  in  light  of  the  serious  nature 
and  aU  of  the  circumstances  concerning 
this  violation,  its  extent  and  gravity, 
Respondent's  culpability  (aggravated  by 
the  numerous  "warnings"  given  to 
Respondent  about  such  a  violation). 
Respondent's  lack  of  prior  offenses. 
Respondent's  ability  to  pay.  the  effect  of 
a  dvil  penalty  on  Respondent's  ability 
to  continue  in  business,  and  all  other 
relevant  facton. 

Therefore,  the  Order  of  February  23. 
1990,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331. 

Failure  to  pay  the  fint  $500  monthly 
instalfanent  of  the  $3,000  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  dedsion  and  each 
subsequent  $500  monthly  installment 
during  eadi  of  the  five  subsequent 
months  will  result  in  the  initiation  of 
collection  activities  by  the  Chief  of  the 
General  Accounting  Branch  of  tiie 
Department's  Accountfaig  Operations 
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Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  applicable  rate  in 
accordance  with  31  U.S.C.  S  3717  and  49 
CFR  part  89.  Pursuant  to  those  same , 
authorities,  a  penalty  charge  of  six 
percent  (6%)  per  annum  will  accrue  if 
payment  is  not  made  within  110  days  of 
service.  Payment  must  be  made  by 
certified  check  or  money  order 
(containing  the  Ref .  No.  of  this  case) 
pay^le  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
Accounting  Branch  (M-66.2),  Accounting 
Operations  Division,  Office  of  the 
Secretary,  room  9112,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 
Respondent  must  send  a  photocopy  of 
that  check  or  money  order  to  the  Office 
of  Chief  Counsel  (DCC-1),  RSPA.  room 
8405,  at  the  same  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  May  15, 1990. 
Travii  P.  Dungan. 

Certified  mail— Return  receipt  requested 
(Ref.No.8Q-38-CRR] 

Action  m  Appeal 

In  the  Matter  of:  Carii  Cylinder  Repair  Co., 
Respondent 

Background 

On  October  27, 1989,  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Carli  Cylinder  Repair  Co.  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$1,500  for  having  laiowingly  represented 
DOT-4  series  specification  cylinders  as 
meeting  the  requirements  of  the 
Hazardous  Materials  Regulations  by 
rebuilding  them  when  Respondent  was 
not  authorized  to  rebuild  DOT-4  series 
cylinders,  in  violation  of  49  CFR  171.2(c) 
and  173.34(1).  The  Order  assessed  a  civil 
penalty  of  $1,500,  reduced  from  the 
$3,000  civil  penalty  originally  proposed 
in  the  March  27, 1989  Notice  of  Probable 
Violation.  By  letter  dated  February  2, 
1990,  Respondent  submitted  a  timely 
appeal  of  the  Order.  The  Chief  Counsel's 
Onler  is  incorporated  herein  by 
reference. 

Discussion 

Respondent  does  not  contest  the 
violation  or  the  amount  of  the  civil 
penalty.  However,  it  indicates  that 
Hurricane  Hugo  collapsed  and 
destroyed  its  working  facilities  and  that 
its  owner  is  unemployed  and  penniless. 
On  that  basis.  Respondent  requests  that 
the  civil  penalty  be  suspended  or  that  its 
monthly  payments  be  reduced. 


Respondent's  allegations  concerning 
its  fadlities  have  been  confirmed  by  Uie 
Public  Service  Commission  of  Puerto 
Rico.  In  light  of  that  calamity  and 
Respondent's  greatly  reduceid  ability  to 
pay,  mitigation  of  the  dvil  penalty  by  an 
additionai  $750  and  a  proportional 
reduction  of  the  monthly  payments  are 
appropriate. 

Findings 

I  have  determined  that  there  is 
sufficient  information  to  warrant  partial 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $750  is  appropriate  in 
lij^t  of  the  nature  and  circumstances  of 
tUs  violation,  its  extent  and  gravity. 
Respondent's  culpability.  Respondent's 
lack  of  prior  offenses.  Respondent's 
ability  to  pay,  the  effect  of  a  dvil 
penalty  on  Respondent's  ability  to 
continue  in  business,  and  all  other 
relevant  factors. 

Therefore,  the  Order  of  Odober  27, 

1989,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331,  except 
that  the  $1,500  civil  penalty  assessed 
therein  is  hereby  mitigated  to  $750, 
payable  in  six  consecutive  equal 
monthly  installments  of  $125  each.  The 
first  payment  shall  be  due  on  July  12, 

1990,  and  each  succeeding  payment 
shall  be  due  on  the  12th  day  of  each 
month  thereafter  until  a  total  of  $750  has 
been  paid.  FaUure  to  pay  the  first 
installment  or  any  succeeding  monthly 
installment  on  time  will  result  in  the 
entire  remaining  amount  of  the  dvil 
penalty,  without  notice,  becoming 
immediately  due  and  payable  on  July  12. 
1990. 

Failure  to  pay  the  first  $125 
installment  payment  of  the  $750  dvil 
penalty  assessed  herein  by  July  12, 1990, 
will  result  in  the  initiation  of  collection 
activities  by  the  Chief  of  the  General 
Accounting  Branch  of  the  Department's 
Accounting  Operations  Division,  the 
assessment  of  administrative  charges, 
and  the  accrual  of  interest  at  the 
applicable  rate  in  accordance  with  31 
U.S.C.  3717  and  49  CFR  part  80.  Pursuant 
to  those  same  authorities,  a  penalty 
charge  of  six  percent  (8%)  per  annum 
will  accrue  if  payment  is  not  made 
within  110  days  of  service. 

Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2),  Accounting  Operations 
Division,  Office  of  the  Secretary,  Room 
9112,  Department  of  Transportation,  400 
Seventh  Street  S.W.,  Washington.  DC 
20590-0001.  Respondent  must  send  a 


photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1). 
RSPA,  Room  8405,  at  the  same  street 
address. 

This  dedsion  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  June  IS.  1980. 
Travis  P.  Dungan. 

Certified  mail — Return  receipt  requested 
[Ref.  No.  80-40-CRl 

Aciioa  on  Appeal 

In  the  Matter  of:  Eagle  Indnstries,  Inc., 
Respondent*. 

Background 

On  July  la  1980,  the  Chief  Counsel, 
Researdi  and  Spedal  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Eagle  Industries,  Inc.  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$2,500  for  having  laiowingly  represented 
and  marked  cylinders  as  meeting  the 
requirements  of  the  Hazardous 
Materials  Regulations  when  hydrostatic 
testing  was  conducting  using  equipment 
having  an  expansion  gauge  which  could 
not  be  read  to  an  accuracy  of  one 
percent  or  0.1  cubic  centimeter  (cc) 
(Violation  No.  1),  and  when  records 
showing  the  results  of  reinspection  and 
retest  were  not  kept  (Violation  No.  2),  in 
violation  of  49  CFR  171.2(c),  173.34(e)(3), 
and  173.34(e)(5).  (The  Chief  Counsel's 
Order  inadvertently  omitted  citation  of 
40  CFR  173.34(e)(5).  although  the  Order 
dearly  found  a  violation  of  that 
requirement.)  The  Order  assessed  the 
$2,500  civil  penalty  originally  proposed 
in  the  March  22, 1980  Notice  of  Probable 
Violation,  as  amended  on  June  5, 1989. 
By  letter  dated  August  1, 1989, 
Respondent  submitted  a  timely  appeal 
of  the  Order.  The  Chief  Counsel's  Order 
is  incorporated  herein  by  reference. 

Discussion . 

With  respect  to  Violation  No.  1. 
Respondent  contends  that  it  offered  the 
inspector  from  the  Office  of  Hazardous 
Materials  Transportation  (OHMT)  the 
opportunity  to  return  the  day  following 
the  inspection  to  meet  with  the  shop 
foreman  (who  had  been  absent  during 
the  inspection),  but  that  the  OHMT 
inspector  dedined  to  do  so.  Respondent 
further  stated  that  burettes  must  be 
stored  carefully  as  they  are  easily 
broken  and  expensive  to  replace. 

The  OHMT  inspector  informed 
Respondent  that  he  was  investigating  an 
acddent  on  the  day  after  his  inspection 
of  Respondent's  operation,  and  could 
not  return.  Respondent  is  essentially 
reiterating  the  argument  that  it  raised 
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before  the  Chief  Counsel  that  its  shop 
foreman  is  responsible  for  testing 
cylinders  and  uses  the  correct  size 
burettes.  During  the  inspection, 
however,  Mr.  Bill  Salmon  stated  that  the 
only  burette  used  to  test  cylinders  was 
the  one  marked  in  increments  of  1.0  cc, 
and  that  he  had  never  used  the  other 
burettes,  which  were  still  in  the 
package.  The  OHMT  inspector  asked 
Bill  Sdmon  speciBcally  if  there  were 
any  cylinders  in  the  shop  that  had  been 
tested  with  the  burette  in  question,  and 
Mr.  Salmon  identified  a  cylinder  (Serial 
#H0  24528)  as  one  so  tested.  In 
addition,  the  OHMT  inspector 
photographed  retest  records  for  a 
cylinder  (Serial  No.  706691 C)  which  Bill 
Salmon  signed  as  having  tested.  The  fact 
that  Respondent  may  have  had  other 
employees  who  tested  cylinders 
correctly  does  not  alter  the  fact  that  Bill 
Salmon,  identified  by  Respondent  as  a 
designated  hydrostatic  test  operator, 
admitted  that  he  did  not  test  cylinders 
as  required.  Moreover,  as  noted  in  the 
Order,  this  violation  was  reviewed  with 
Bill  Salmon  at  the  time  of  the  inspection 
and  he  did  not  contest  the  violation. 
Therefore,  I  find  there  is  sufficient 
evidence  in  the  record  to  sustain  a 
finding  of  violation. 

Widi  respect  to  Violation  No.  2. 
Respondent  appears  to  contend  that, 
since  it  used  a  proof  pressure  test  rather 
than  a  water  jacket  test  for  certain 
cylinders,  no  expansion  results  were 
necessary.  Proof  pressure  tests  are 
permissible  only  for  low  pressure 
cylinders,  not  for  cylinders  with  1800  psi 
service  pressure  and  3000  psi  test 
pressure.  In  addition,  during  the  OHMT 
inspection.  Bill  Salmon  stated  that 
Respondeat  tests  all  cylinders  by  the 
water  jacket  method.  The  Notice  alleged 
and  the  Order  found  that  Respondent's 
hydrostatic  retest  records  omitted  total, 
elastic  and  permanent  expansion 
information  for  several  cylinders  for 
which  a  proof  pressure  test  is  not 
allowed.  Therefore.  Respondent's 
argument  concerning  proof  pressure 
testing  for  low  pressure  cylinders  is 
irrelevant  to  this  violation. 

Finally.  Respondent  reiterated  its 
argument  that  it  is  a  small  family-owned 
biisiness  and  the  penalty  would  cause  it 
a  financial  hardship.  Respondent 
contends  that  its  total  liabilities  are 
greater  than  $604)00.  and  that  a  recent 
move  cost  more  than  $10,000. 
Respondent  provided  no  financial 
statement  supporting  its  contention  or 
contradicting  the  information  provided 
in  the  Dun  &  Bradstreet  report  which  the 
Chief  Counsel  used  in  assessing  the 
penalty.  In  addition,  the  Dun  & 
Bradstreet  report  indicates  that 


Respondent  had  cash  on  hand  of  $38,704 
as  of  December  31, 1988. 1  find  that  the 
Chief  Counsel  correctly  determined  that 
Respondent  is  able  to  pay  the  civil 
penalty  and  doing  so  would  not 
adversely  affect  its  ability  to  continue  in 
business. 

Findings 

In  summary,  I  find  Respondent's 
arguments  on  appeal  to  be  without 
merit.  I  have  determined  that  there  is 
not  sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $2,500  is  appropriate  in 
light  of  the  nature  and  circiunstances  of 
these  violations,  their  extent  and 
gravity.  Respondent's  culpability. 
Respondent's  lack  of  prior  offenses, 
Repondent's  ability  to  pay,  the  effect  of 
a  civil  penalty  on  Respondent's  ability 
to  continue  in  business,  and  all  other 
relevant  factors. 

Therefore,  the  Order  of  July  10. 1989, 
is  affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accurual 
of  interest  at  the  applicable  rate  in 
accordance  with  31  U.S.C.  3717  and  49 
CFR  part  89.  Pursuant  to  those  same 
authorities,  a  penalty  charge  of  six 
percent  (6%)  per  annum  will  accrue  if 
payment  is  not  made  within  110  days  of 
service.  Payment  must  be  made  by 
certified  check  or  money  order 
(containing  the  Ref.  No.  of  this  case) 
payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
Accounting  Branch  (M-88.2).  Accounting 
Operations  Division.  Office  of  the     - 
Secretary,  room  9112,  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Respondent 
must  send  a  photocopy  of  that  check  or 
money  order  to  the  Office  of  Chief 
Counsel  (DCC-1).  RSPA,  room  8405,  at 
the  same  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  issued:  November  28, 1969. 
Travis  P.  Dungan. 

Certified  mail — Return  receipt  requested 
(Ref.  No.  8»-46-fiMI] 

Action  oB  Appeal 

In  the  kAattar  o£  Waltert-Dimmick 
Petroleum.  Inc.,  Re^randent 


Background 

On  May  4. 1989.  die  Chief  Counsel. 
Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Walters-Dimmick  Petroleum,  Inc. 
(Respondent)  assessing  a  penalty  in  the 
amount  of  $1,000  for  having  knowingly 
failed  to  file  a  DOT  Form  F  5800.1  report 
within  fifteen  (15)  days  of  discovering 
an  incident  involving  the  unintentional 
release  of  a  hazardous  material  during 
transportation,  in  violation  of  49  CFR 
171.16. 

The  Order  assessed  a  civil  penalty  of 
$1,000,  which  was  $500  less  than  the 
$1,500  assessment  originally  proposed  in 
the  March  13, 1989  Notice  of  Probable 
Violation.  By  letter  dated  May  15, 1989, 
Respondent  submitted  a  timely  appeal 
of  the  Order.  The  Chief  Counsel's  Order 
is  incorporated  herein  by  reference. 

Discussion 

The  Notice  of  Probable  Violation 
(Notice)  originally  issued  in  this  matter 
assessed  a  penalty  of  $1,500  against 
Respondent  for  failing  to  timely  comply 
with  the  15-day  deadline  for  filing  a 
written  report  on  DOT  Form  F  5800.1.  as 
mandated  by  49  CFR  171.16.  Respondent 
requested  mitigation  of  the  penalty, 
based  on  its  lack  of  bad  faith  and  on  the 
fact  that  upon  being  informed  that  it 
had  committed  a  violation,  it  did  file  the 
Form  F  SSOai;  this  filing,  however, 
occurred  subsequent  to  expiration  of  the 
15-day  deadline.  The  Chief  Counsel 
RSPA.  reduced  Respondent's  civil 
penalty,  by  one-third  of  the  proposed 
assessment,  to  $1,000. 

Respondent  has  alleged  that  it  was 
not  guilty  of  "knowingly"  failing  to  file 
the  Form  F  580ai  within  the  requisite 
15-day  period.  Respondent,  as  a  carrier 
of  hazardous  materials,  is  expected  to 
be  aware  of  the  hazardous  materials 
transportation  regulations.  Furthermore, 
as  explained  in  the  Notice,  under  49  CFR 
107.299,  a  violation  is  "knowring"  when  a 
person  has  actual  knowledge  of  the  facts 
giving  rise  to  the  violation  or  should 
have  known  of  those  facts;  there  is  no 
requirement  that  the  person  actually 
knew  of,  or  intended  to  violate,  the  legal 
requirements.  The  fact  that  Congress 
has  permitted  the  Chief  Counsel  to 
assess  a  penalty  as  high  as  $10,000  per 
violation  further  supports  the 
reasonableness  of  the  reduced  penalty 
of  $1,000  for  this  violation. 

Findings 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant  further 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $1,000  is  appropriate  in 


Dated  bsu 
Travis  P.  Dm 
Certified  mai 
(Ref.  No.  69- 
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light  of  the  nature  ani  cfaaiMtanryt  <f 
this  vioiatiaii.  its  extent  aad  gravity^ 
Respondent's  onlpriBttty,  Respcmdent^ 
lack  of  prior  olEenses<  Respoadent^ 
ability  to  pay,  the  effeci  <rf  a  cjvfl 
penalty  on  Respondeat's  ^ility  to 
continue  in  business,  and  all  odter 
relevant  factors. 

Therefore,  the  Order  of  May  4, 1969,  is 
aflinned  as  being  substantiated  on  die 
record  and  as  being  in  aocordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  dedsion  will  result  in  die 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  tte  assesssoent  of 
adnonistrative  diaiges,  and  the  accrual 
of  interest  at  the  current  rate  of  seven 
percent  [7%]  per  annum  in  accordance 
with  31  U^C  3717  and  48  CFR  part  89. 
Pursumt  to  Aose  tame  anthoritiea,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  wiU  accrue  if  paynent  is  not 
made  within  110  dajrs  of  service. 
Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  Na  of  this  case)  payable  to  the 
"Department  of  TransportatioB*'  and 
sent  to  the  Chief,  Aooountiwg  Bt«ndi 
(M-86.2).  Arccounting  Operations 
Division.  Office  of  the  Seoretaiy,  nxMB  ~ 
9112,  Department  of  IVansportatioB.  400 
Seventh  Street,  SW..  WasUngton,  DC 
20590.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  C^ief  Coonsd  (DCG-1), 
RSPA,  room  840a  at  die  same  street 
address,  lliis  decision  on  anwad 
constitHtes  the  final  adminietrative 
action  in  this  proceeding- 
Dated  Issued:  }uty  -5,  IMS. 
Travis  P.  Dungan. 

Certified  mail— Return  receipt  requested 
[Ref.  No.  89-52-HMn 
Action  on  Anieal 

In  the  Matter  of:  Westar  Corporation, 
Respondent. 

Background 

On  May  31, 1989,  die  Chief  Counsel 
Research  and  ^lecial  Programs 
Administration  (RSPA),  U.S.  Departnieirt 
of  Transportation,  issued  an  Order  to 
Wester  Corporation  (Respondent) 
assessing  a  penalty  in  the  amount  Of 
$1,500  for  a  knowing  &^iik  to  file  a 
writlai  Hazardous  Materials  Inddent 
Report  DOT  Form  F.  saoai,  in  vidation 
of  49  CFR  171 J6.  llie  Order  assessed 
the  $1,500  dvfl  penalty  origiBaUy 
proposed  in  Ae  Maidi  13, 1989  Notice  of 
Probable  Violatien.  By  letter  dated  fnae 
20, 1989,  Respondent  snbaritted  a  timdy 


appeal  of  the  Order.  Tlie  Chief  Coonad'a 
Order  is  incoipacated  herein  by 
referance. 

Discussion 

The  Qii^  Counsel's  Order  delenniaed 
that  Re^MMident,  a  carrier  transporting  a 
hazardous  material  failed  to  report  on 
DOT  Form  F  5800.1.  widiin  15  days  of  its 
discovery,  an  unintentional  releese  of 
approximately  200  pounds  of  sodium 
cyanide,  whidi  occurred  on  June  14, 
1968.  in  violation  of  49  CFR  171.18. 

Re^iondent  primarily  bases  its  appeal 
on  the  double  jeopardy  clause  of  the 
FifUi  Amendment  to  the  United  States 
Constitution.  Respondent  alleges  that 
the  State  of  Arizona  earlier  fined  it  for 
the  spilling  of  scdium  cyanide  on  an 
Interstate  Highway.  This  argument  is 
invalid  for  several  reasons.  First  die 
Double  Jeopardy  Clause  is  applicable 
only  in  criminal,  not  civil  penalty  cases. 
Since  this  case  involves  a  dvU  penalty 
action,  the  principle  of  donUe  jeopardy 
is  inappticabie.  Siecond,  fke  Double 
Jeopardy  Clause  does  not  evoi  preclude 
separate  criminal  prosecutions  for  the 
same  act  by  two  different  sovereigns — 
the  Fed«al  Goveimnent  and  a  State 
Government  Third,  although  the  Stale 
and  Federal  actions  against  the 
Respondent  related  to  the  same 
incident  two  dfierent  sets  of  regtdatory 
requiremeiUs  are  Involved.  That  is,  there 
are  two  different  violations— ^me  for  die 
spill  and  one  for  a  faStire  to  report  the 
spill.  In  the  State  action.  Respondent 
was  fined  for  die  hazwdons  materials 
release  w^cfa  oooarred  on  an  Interstate 
Hi^rwaty.  This  Fed^val  oaae  involves 
Respondent's  faflore  to  file  a  written 
report  61  die  incideBt  wMdn  15  days  of 
its  discovery  as  required  by  40  CFR 
171.18.  Foardt  Mr.  R<^rt  Bardett  a 
motor  cairier  investigator  for  the 
Arizona  Depaitaeotof  NUic  Safety's 
Hazardoas  Materiah  Divieion,  has 
stated  to  RSPA  that  no  action  has  been 
taken  concerning  this  v^  by  etttier  hia 
Departanent  or  Aa  Arizona  Department 
of  EnviraoBieatal  Quality.  In  summwy, 
any  State  assessment  of  a  fine  against 
Respondent  related  to  the  spifl  does  not 
excuse  Respondent's  faihac  to  file  the 
requb«d  written  report. 

Respondent  also  contends  that  a  dvO 
peni^  cannot  be  levied  against  it 
because  on  October  25, 1988,  it  filed  a 
Chapter  11  petition  widi  the  U.S. 
Bankruptcy  Court  for  the  District  of 
Nevada.  Aldiea^  11 VSJC  962(a}  of  dk. 
Bankruptcy  Code  pants  Respondent  an 
automatic  stay  wl^  it  is  ander  the 
protection  «f  &e  Bankruptcy  Court,  it 
does  not  preclude  RSPA  from  issntng 
diis  Final  Order.  Porsvant  to  11  U.S.C 
362(b)(4)  of  tiw  Bankroptoy  Cede,  an 
automatic  stay  is  wrt  ^ypttoaUe  to  ^ 


comaennwiwit  orceptiaaatioa  of  an 
action  by  a  fovemBental  aait  to  enSofoe 
its  reguliAoiy  power.  This  Order  sWald 
not  be  construed  as  a  demand  and  is 
issued  to  adnrimsfrativ^  condode  dda 
case  and  to  establish  die  fact  of 
Respondent's  liability  for  a  dvil  pmatty. 
Thus,  this  Order  is  not  an  effort  to 
collect  a  debt  and,  ^relore,  is 
unimpeded  by  Respondent's  protection 
under  the  Bankruptcy  Court. 

Findings 

I  have  considered  the  issues  raised  by 
Respondent  in  its  appeal  and  find  them 
to  be  without  merit.  Furthermore.  I  find 
that  sufficient  evidence  has  not  been 
presented  to  warrant  mitigation  of  the 
dvil  penalty  assessed  in  ^e  Chief 
ComiBel's  Order.  Therefore,  the  Order  of 
May  31, 1989,  assessing  a  $1,500  dvil 
penalty,  is  affirmed  as  being 
substantiated  on  the  record  and  as  being 
in  aocordance  with  the  assessment 
criteria  prescribed  in  48  CFR  107.331. 

If  diis  penalty  is  aot  voluBtarily  paid, 
RSPA  wiU  seek  collection  dirough  the 
Bankruptcy  Court  while  the 
Respondent's  Chapter  11  proceeding  is 
pending.  In  the  event  diat  Re^wndoit 
elects  to  pay  the  dvi  penalty,  a  certified 
check  or  money  order  fooati^fring  the 
Ref.  No.  of  this  case)  should  be  made 
payable  to  dw  *l}epartnieBt  of 
Transport^ion"  and  seat  to  the  Qnet 
Accounting  Branch  (M-8B.2).  Acooaoting 
Operations  Division,  Office  of  the 
Secretary,  room  9112,  Department  of 
Transportation,  400  Se«nlh  Street  SW^ 
W«d^«toau  DC  2050a  In  dmt  event 
Respoadet  also  should  send  a 
photocopy  of  that  died(  or  awMyorder 
to  dw  Office  of  Chief  Counsel  (DOC-1), 
RSPA,  room  8405.  at  die  same  street 
address. 

TMs  dedsion  on  appeal  oonstitutes 
the  final  admiitistrative  action  in  dds 
proceeding. 

Dated  Issued:  August  2t  VBtO. 
Travis  P.  Dungan. 

Certified  Mail— Ratvn  receipt  nqmntad 
[Rel  No.  W-S»-HMn 

Acdoo  oo  Appeal 

ki  tke  iifonar  of:  Sbry  IVMMportatiM  Co., 
Inc.  RespoadeflL 

Background 

On  May  15. 1088.  die  Chief  Counsel 
Researdi  and  Special  Piugiums 
Admteiatration  (RSPA).  U.S.  DepartmeM 
ofTtwnportatien.  issued  an  Order  to 
Slay  Transportation  Co..  inc. 
(Respondent)  assessing  a  dvfl  penalty  to 
die  ameont  of  $1,509  for  having 
knowinghr  f«Bed  to  ffle  a  DOT  Form  P 
5600.1  report  wiftui  fifteen  {1^  days  of 


2384 


Feitoral  Register  /  Vol.  57.  No.  13  /  Tuesday.  January  21.  1992  /  Notices 


discovering  an  incident  involving  the 
unintentional  release  of  a  hazardous 
material  during  transportation,  in 
violation  of  49  CFR  171.16. 

The  Order  assessed  the  $1,500  civil 
penalty  originally  proposed  in  the  March 
13, 1989  Notice  of  Probable  Violation.  By 
letter  dated  May  31, 1989,  Respondent 
submitted  a  timely  appeal  of  the  Order. 
The  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 

Discussion 

With  its  appeal.  Respondent 
submitted  a  Motor  Carrier  Accident 
Report  [MCS  50-T),  which  it  had  filed 
with  the  Federal  Highway 
Administration  (FHWA)  in  October 
1988,  concerning  the  incident  in 
question.  Respondent  also  states  that  it 
did  file  the  required  DOT  Form  F  5800.1 
after  being  advised  in  February  1989  of 
the  necessity  to  do  so  and  having  been 
provided  with  the  blank  form.  It  has 
provided  a  copy  of  the  completed  5800.1. 

Filing  of  the  MCS  50-T  did  not  obviate 
the  need  to  file  the  5800.1  since  each 
form  provides  important  information  to 
a  separate  government  agency,  which 
information  is  utilized  by  each  agency  to 
compile  a  data  base  used  for  its  own 
regulatory  purposes.  However, 
Respondent's  filing  of  the  5800.1  after 
being  advised  of  the  need  to  do  so  and 
prior  to  its  receipt  of  the  Notice  of 
Probable  Violation  merits  partial 
mitigation  of  $1U0. 

Findings  \ 

I  have  determined  that  there  is 
su^icient  information  to  warrant  partial 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $1,400  is  appropriate  in 
light  of  the  natiu-e  and  circumstances  of 
this  violation,  its  extent  and  gravity, 
Respondent's  culpability,  Respondent's 
lack  of  prior  offenses,  Respondent's 
ability  to  pay,  the  effect  of  a  civil 
penalty  on  Respondent's  ability  to 
continue  in  business,  and  all  other 
relevant  factors. 

Therefore,  the  Order  of  May  15, 1989, 
is  affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331,  except  that  the  $1,500  civil 
penalty  assessed  therein  is  hereby 
mitigated  to  $1,400. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
'    Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  rate  of  seven 
percent  (7%)  per  annum  in  accordance 


with  31  U.S.C.  3717  and  49  CFR  part  89. 
Pursuant  to  those  same  authorities,  a 
penalty  charge  of  six  percent  (6%)  per 
annum  will  accrue  if  payment  is  not 
made  within  110  days  of  service. 
Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2).  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
9112.  Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1), 
RSPA.  Room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  luly  25, 1989. 
Travis  P.  Dungan. 

Certified  mail — Return  receipt  requested 
[Ref.  No.  8»-eO-SPl 
Action  on  Appeal 

In  the  Matter  of:  Tennant  Company, 
Respondent 

Background 

On  September  20, 1989.  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA).  United  States 
Department  of  Transportation 
(Department),  issued  an  Order  to 
Tennant  Company  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$3,000  for  having  knowingly  offered  for 
transportation  in  commerce  a  flammable 
liquid,  resin  solution,  and  a  corrosive 
Uquid,  n.o.s..  not  in  compliance  with  the 
packaging  requirements,  in  violation  of 
49  CFR  171.2(a), .  nd  173.119,  and 
173.245(a),  respeudvely.  (Although  the 
Order  inadvertently  cited  49  CFR  171.16, 
the  Notice  of  Probable  Violation 
(Notice),  issued  May  Z  1989.  cittd  the 
correct  sections  of  the  regulations,  and 
the  facts  in  the  Order  were  correct.) 

The  Order  assessed  a  civil  penalty  of 
$3,000,  reduced  from  the  $3,500  civil 
penalty  originally  proposed  in  the 
Notice.  By  letter  dated  October  9. 1989. 
Respondent  submitted  a  timely  appeal 
of  the  Order.  The  Chief  Counsel's  Order 
is  incorporated  herein  by  reference. 

Discussion 

The  Chief  Counsel's  Order  found  two 
violations  of  the  Hazardous  Materials 
Regulations.  Respondent  does  not 
challenge  the  civil  penalty  for  the 
second  violation:  That  Respondent 
knowingly  offered  for  transportation  in 
commerce  corrosive  liquid,  n.o.s..  in  one- 
gallon  containers  that  were  not 


authorized  by  49  CFR  173.245(a). 
Respondent's  appeal  concerns  only  the 
first  violation:  that  Respondent 
knowingly  offered  for  transportation  in 
commerce  a  flammable  liquid,  resin 
solution,  in  37A  open-head  steel  pails 
that  were  not  authorized  by  49  CFR 
173.119.  In  its  appeal.  Respondent  argues 
that  the  $2,000  assessment  for  this 
violation  is  too  harsh,  and  requests  a 
further  reduction  of  the  penalty  amount 
by  approximately  50  percent.     ^ 
Respondent  states  that  it  provided  for 
nonspecification  containers  of  resin 
solution  to  the  transporter  for  shipment 
and  inquired  whether  the  containers 
were  acceptable.  Respondent  contends 
that  the  transporting  company  assured  it 
that  the  containers  met  the  Department's 
regulatory  requirements,  and  that  it  in 
good  faith  left  the  containers  with  the 
carrier  for  transportation.  Respondent 
also  raises  the  issue  that  the 
Department's  regulations  are  confusing. 
Finally,  Respondent  contends  that  it  did 
not  knowingly  violate  any  of  the 
Department's  laws  and  should  not  be 
held  to  that  level  of  intent. 

The  Chief  Counsel  aheady  mitigated 
the  penalty  by  $500  in  light  of 
Respondent's'good  faith  mistake  in 
interpreting  the  regulations,  its  reliance 
on  advice  &om  its  carrier  that  it  was  in 
compliance  with  the  regulations,  and  its 
corrective  action  to  avoid  a  recurrence 
of  these  violations.  Moreover. 
Respondent's  contention  that  it  did  not 
knowingly  violate  any  of  the 
Department's  regulations  is  not 
persuasive.  As  indicated  in  the  Notice, 
under  49  CFR  107.299,  a  violation  is 
"knowing"  when  a  person  has  actual 
knowledge  of  the  facts  giving  rise  to  the 
violation  or  should  have  known  of  those 
facts;  there  is  no  requirement  that  the 
person  actually  know  of,  or  intend  to 
violate,  the  legal  requirements.  As  an 
offeror  of  hazardous  materials. 
Respondent  is  required  to  be 
knowledgeable  concerning  all  of  the 
hazardous  materials  regulations.  I 
therefore  find  the  violations  were 
"kiiowiuii."  Respondent  has  not 
presented  any  new  information  or 
argument  to  warrant  further  mitigation 
or  to  indicate  that  the  Chief  Counsel  did 
not  properly  consider  the  penalty 
assessment  factors. 

Findings 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant  further 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $3,000  is  appropriate  in 
light  of  the  nature  and  circumstances  of 
these  violations,  their  extent  and 
gravity,  Respondent's  culpability, 
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Respoadeat's  lack  of  prior  offenses, 
Re^KKident's  ability  to  pay,  tfae  effect  of 
a  civil  penalty  on  ReqxMideBt's  ability 
to  continue  in  business,  and  aU  other 
relevant  factors. 

Therefore,  the  Order  of  September  20, 
1989,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  ia 
accordance  with  the  assessment  criteria 
prescribed  in  4a  CFR  107.331.  Failure  to 
pay  the  dvil  penalty  assessed  herein 
within  20  days  of  receipt  of  this  decision 
will  result  in  the  initiation  of  collection 
activities  by  the  Chief  of  the  General 
Accounting  Branch  of  the  Department's 
Accounting  Operations  Division,  the 
assessment  of  administrative  charges, 
and  the  accrual  of  interest  at  the 
applicable  rate  in  accordance  with  31 
U.S.C  3717  and  49  CFR  part  89.  Pursuant 
to  those  same  authorities,  a  penalty 
charge  of  six  percent  (6%j  per  annum 
will  accrue  if  payment  is  not  made 
within  110  days  of  service.  Payment 
must  be  made  by  certified  check  or 
money  order  (containing  the  Ref.  No.  of 
this  case]  payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
Accounting  Branch  (M-86.2},  Accounting 
Operations  Division,  Office  of  the 
Secretary,  room  9112,  Department  of 
Transportation,  400  Seventh  Street.  SW... 
Washingto' ,  DC  20590-0001. 
Respondent  must  send  a  photocopy  of 
that  check  or  money  order  to  the  Office 
of  Chief  Counsel  (DCC-l).  RSPA,  room 
8405.  at  the  sune  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  December  IS,  1SS9. 
Travis  P.  Dungan. 

CertiHed  mail— Retmn  receipt  requested 
[Ref.  No.  89-6»-»wD] 

Action  on  Appeal 

In  the  Matter  of:  John's  OS  Company. 
Respondent 

Background  ' 

On  May  26, 1980,  the  Chief  Counsel 
Research  and  Special  Programs 
Administration  (RSPA).  U.S.  Departmnit 
of  Transportation,  issued  an  C^der  to 
John's  Oil  Company  (Respondent) 
assessing  a  penalty  <^  $1,500  lor  having 
knowingly  failed  to  file  a  written  report 
on  DOT  Form  F  S800.1  within  15  days  of 
discovering  an  incident  involving  the 
unintentional  release  of  a  hazardous 
material  during  transportation,  in 
violation  of  49  CFR  171.ia 

The  Order  assessed  the  $1,500  civil 
penalty  originaUy  pul^osed  in  the  Man^ 
28  1989  Notice  of  Probable  Violation.^ 
letter  dated  June  20, 1989.  Respondeat 
submitted  a  timely  a^ieal  at  &e  Order. 
The  Chief  Counsel's  Order  is 


inoorpcvated  into  this  ^ipeal  bf 
reference. 

Discussion 

Respondent  has  requested 
reconsideration  of  the  penalty  because  it 
attempted  to  notify  all  local,  state  and 
Federal  agencies.  Respondent  states 
that  its  failure  to  file  a  written 
hazardous  materials  incident  r^Kut 
occurred  while  it  was  concentrating  its 
efforts  on  oonsoling  the  family  of  its 
deceased  driver,  assisting  in  the  cleanup 
of  the  gasoline  spill  and  trying  to  find 
other  means  to  make  deliveries  to  its 
customers.  Respondent  also  states  that 
it  has  not  been  reindnvsed  for  the  loss 
of  its  truck  and  other  accident-related 
expenses. 

I  recognize  that  the  death  of 
Respondent's  driver  was  a  sad  and 
difficult  time  for  Respondent  and  that 
clean-i^  efforts  consumed  much  of 
Respondent's  time.  However,  reporting 
incidents  of  this  nature  is  critical  to  the 
development  of  a  complete  hazardous 
materials  transportation  data  base  and 
to  the  prevention  of  similar  incidents  in 
the  future.  Partial  mitigation  of  the 
penalty  by  $100  is  appropriate  ia 
recognition  of  the  remedial  actioa 
Respondent  took  by  filing  DOT  Form 
S80ai  on  lune  29, 1989. 

Findings 

I  have  det^mined  that  there  is 
sufficient  information  to  warrant  partial 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $1,400  is  appropriate  in 
light  of  the  nature  and  circumstances  of 
this  violation,  its  extent  and  gravity. 
Respondent's  culpability,  Respondenf  s 
lack  of  prior  offenses.  Respondent's 
ability  to  pay.  the  effect  of  a  civil 
penalty  on  Respondent's  ability  to 
continue  in  business,  and  all  other 
relevant  factors. 

Ilierefore,  the  Oder  of  may  28, 1989. 
is  affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  48 
CFR  107.331,  except  that  the  $1,500  dvil 
penalty  assessed  in  that  Order  is 
mitigated  to  $l,40a 

Failure  to  pay  the  dvil  penalty 
assessed  in  this  matter  within  20  days  of 
receipt  of  this  dedsion  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  cunent  rate  of  seven 
percent  [7%)  per  annum  in  acoordance 
with  31  US.C  3717  and  40  CFR  part  8S. 
Pursuant  to  those  same  auOiorities,  a 
penalty  charge  of  six  percent  (0%)  per 
annum  win  accrue  if  payment  is  not 


made  within  110  days  of  service. 
Payment  must  be  made  by  certified 
check  or  money  order  (containing  (he 
ReL  No.  of  this  caae)  payable  to  the 
"Department  of  TransportatioD"  and 
sent  to  the  Chief,  Accounting  Brandi 
(M-86.2),  Accounting  Operations 
Division.  Office  of  the  Secretary,  mora 
9112,  Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  Respondent  Bwst  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1), 
RSPA,  room  6405,  at  the  same  street 
address. 

This  dedsion  on  appeal  constitutes 
the  final  administrative  adion  in  ftis 
proceeding. 

Date  Issued:  October  17, 19aa 
Travis  P.  Dongas. 

Certified  mail — Retnm  receipt  requested 
[Ref.  No.  8IM»-CR] 

Action  on  Appoai 

In  the  Matter  of:  Jim  Hollis'  Scuba  Worid, 
Respondent 

Background 

On  August  28, 1989.  the  Chief  Counsel 
Research  and  Spedal  Programs 
Administration  (RSPA).  U.S.  Departntent 
of  Transportation,  issued  an  Order  to 
Jim  Hollis  Scuba  World  (Respondent! 
assessing  ff  dvil  penalty  in  the  amomt 
of  $3,250  for  having  knowia^y  (1) 
represented  to  be  retesting  DOT 
specification  cylinders  m  accardaaoe 
with  the  Hazaridous  Materials 
Regulations  (HMR)  when  Respondenf  i 
equipment  had  a  pressure  gauge  whick 
could  not  be  read  to  within  one  peroeot 
of  test  pressure  and  an  expansion  gauge 
which  could  not  be  read  to  within  one 
percent  of  total  expansion  or  0.1 
centimeter  (2)  represented  a  DOT 
spedficatioB  cyihider  as  meeting  Ae 
requirements  of  Ae  HMR  when  Ae 
cylinder  had  not-been  mariced  wift  Ham 
spedftcation  identification  "3AL"  at  the 
time  of  retest  and  (3)  represented  DOT 
specification  cylinders  as  meeting  the 
requirements  of  the  HMR  when  records 
showing  the  results  of  reinspection  and 
retest  had  not  been  maintained  as 
required,  in  violation  of  40  CFR  171.2(c), 
173.23(c),  173.34(e)(3),  and  173J^e)(5). 
The  C^er  assessed  a  dvil  penalty  of 
$325a  reduced  from  the  $4000  dvil 
penalty  originally  pn^KMed  in  the  April 
19, 1989  Notice  of  Probable  Violation 
(Notice).  By  letter  dated  October  10. 
1989.  Respondent  suboitted  a  tioeiy 
appeal  of  the  Order.  The  Chief  Coaastd'a 
Ondtf  ia  inooiporated  hereiB  by 
reference. 
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Discussion  I 

In  its  appeal.  Respondent  maintains 
that  a  $500  civil  penalty  would  be  more 
appropriate  for  the  first  violation  than 
the  "proposed"  penalty  of  $1500. 
Respondent  admits  that  it  may  have 
committed  a  "knowing"  violation,  but 
argues  that  there  is  no  evidence  that  it 
was  intentional.  Respondent  further 
admits  that  the  cahbration  of  the 
hydrotesting  equipment  was  incorrect 
and  acknowledges  that  it  has  a 
responsibility  to  be  aware  of  its  legal 
obligations  as  a  retester  of  scuba  tanks. 
Respondent  argues,  however,  that  its 
immediate  response  to  correct  the 
problem  should  be  taken  into 
consideration  by  the  Department  when 
determining  the  assessment  amount. 
Respondent  also  points  out  that  this  is 
its  first  violation  and  that  it  relied  on  the 
past  manager's  instruction  regarding 
calibration. 

Respondent  raised,  and  the  Chief 
Counsel  considered,  each  of  these 
arguments  following  the  issuance  of  the 
Notice,  which  had  proposed  a  civil 
penalty  of  $2,000  for  this  violation.  The 
Chief  Counsel's  Order  pointed  out  that 
the  Notice  had  "advised  Respondent 
that  a  'knowing'  violation  does  not 
require  any  intention  to  violate  the  legal 
requirements."  Furthermore,  the  Order 
specifically  referred  to  Respondent's 
"lack  of  orior  offenses"  as  well  as 
Respondent's  "reliance  on  its  prior 
manager,  and  the  immediate  corrective 
action  it  took"  as  reasons  for  "reducing 
the  proposed  penalty  amount  for  this 
violation  by  $500.  to  $1,500."  Thus,  the 
$1,500  was  the  amount  assessed,  not,  as 
Respondent  mistakenly  believes,  the 
amount  proposed.  In  addition,  the  Chief 
Counsel  may  have  been  too  generous  in 
reducing  the  proposed  amount  in  part 
because  of  Respondent's  reliance  on  its 
prior  manager.  A  Dun  &  Bradstreet 
report  dated  April  11, 1989,  which  is  part 
of  the  record  of  this  case,  indicates  that 
Respondent's  Chief  Executive  Officer 
and  100%  owner  of  its  stock,  Mr.  )ames 
E.  Hollis,  started  the  business  in  1969. 
Therefore,  although  Respondent's 
current  business  manager  may  not  have 
received  correct  information  concerning 
retesting  requirements  from  the  previous 
business  manager.  Respondent's  CEO 
and  owner  should  have  know  the 
requirements. 

In  its  appeal  Respondent  raises  for 
the  first  time  the  argument  that  it  "is  a 
small  business  that  tests  scuba  tanks 
making  a  minimum  return  on  its 
investment  *  *  *.  A  fine  in  the 
magnitude  of  $1500  to  a  business  the 
size  of  (Respondent)  would  be 
financially  devastating  to  his  business." 
Respondent  provides  no  information 


concerning  the  size  of  its  business,  the 
amount  of  its  investment,  or  the  size  of 
its  profit.  Merely  concluding  that 
financial  devastation  will  occur,  without 
supporting  documentation,  is 
unconvincing.  Moreover,  the  Chief 
Counsel's  Order  considered 
Respondent's  "ability  to  pay"  as  well  as 
"the  effect  of  a  civil  penalty  on 
Respondent's  ability  to  continue  in 
business"  in  determining  the  amoimt  of 
the  civil  penalty.  The  Dun  ft  Bradstreet 
report  rates  the  company's  worth  at 
$200,000. 

It  also  states  that  as  of  March  3, 1968, 
projected  annual  sales  were  $600,000, 
and  sales  and  profit  for  the  12  months 
ended  December  31. 1987,  were  up 
compared  with  the  same  period  the 
previous  year.  Finally,  the  report 
indicates  that,  at  least  imtil  March  3, 
1988,  Respondent  did  more  than  test 
scuba  taidcs.  Fifty  percent  of  its  business 
consisted  of  retailing  scuba  diving 
equipment,  while  the  remainder 
consisted  of  teaching  scuba  diving. 

Respondent  contends  that  the  second 
violation  cited  in  the  Chief  Counsel's 
Order  did  not  occur.  Respondent's 
position  is  that  it  was  not  required  to 
mark  the  cylinder  with  the  specification 
identification  "3AL"  because  the  test 
had  not  been  completed.  Respondent 
claims  that  the  cylinder  was  still  in  the 
testing  zone  and  would  not  be 
completely  tested  until  the  final 
stamping  and  VIP  stiqkers  »  are 
attached  and  the  cylinder  is  moved  to 
the  service  area.  A  form  of  the  same 
argument  was  made  by  Respondent  in 
its  May  11  response  to  the  Notice.  That 
argument  was  considered  and  rejected 
by  the  Chief  Counsel;  he  stated  in  the 
Order  that  "(t)he  cylinder  in  question 
was  stamped  as  having  been  retested  by 
Respondent  in  October  1988,  but  was 
not  marked  as  required  at  that  time. 
Moreover,  the  inspection  took  place 
January  27. 1989,  and  the  cylinder  had 
stiU  not  been  marked  at  that  time."  It  is 
simply  not  a  credible  argument  that  a 
cylinder,  stamped  as  having  been 
retested  in  October,  was  still  in  testing 
merely  because  it  had  not  been  marked 
as  required  and  may  not  have  reached 
the  "service  area." 

Regarding  the  third  violation. 
Respondent  admits  that  there  were 
some  errors  on  the  retest  data  sheets, 
denies  that  they  were  numerous,  and 
categorizes  them  merely  as  "technical" 
and  "minor."  Respondent  again  states 
that  it  "has  corrected  the  situation  and, 
for  the  most  part  kept  good  records." 
Respondent  proposes  a  $100  penalty  for 
this  violation.  I  disagree.  The  evidence 


■  Visual  iiupectJon  (ticker*  an  not  required  by 
tlie  HMR  and.  therefore,  are  irrelevant. 


in  the  Notice  demonstrates  that  the 
errors  were  nimierous  and  were  neither 
technical  nor  minor.  Respondent  was 
assessed  a  civil  penalty  for  this 
violation  because  it  represented  DOT 
specification  cylinders  as  meeting  the 
requirements  of  the  HMR  when  they  did 
not.  The  Notice  had  proposed  a  civil 
penalty  of  $1,500  although  the  maximum 
possible  assessment  for  this  violation  is 
$10,000.  The  Chief  Counsel  reduced  the 
assessment  to  $1,250  "(i)n  view  of 
Respondent's  reliance  on  the  former 
manager  and  its  corrective  action[.)" 
Respondent  has  not  made  a  convincing 
case  for  further  reduction. 

Findings 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant  any 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $3,250  is  appropriate  in 
light  of  the  nature  and  circumstances  of 
these  violations,  their  extent  and 
gravity.  Respondent's  culpability 
reduced  by  some  reliance  on  the 
instructions  of  the  former  manager, 
Respondent's  lack  of  prior  offenses, 
Respondent's  ability  to  pay,  the  effect  of 
a  civil  penalty  on  Respondent's  ability 
to  continue  in  business,  and  all  other 
relevant  factors.  Therefore,  the  Order  of 
August  28, 1989,  is  affirmed  as  being 
substantiated  on  the  record  and  as  being 
in  accordance  with  the  assessment 
criteria  piescribed  in  49  CFR  107.331. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  nf 
administrative  charges,  and  the  accrual 
of  interest  at  the  current  annual  rate  in 
accordance  with  31  U.S.C.  3717  and  49 
CFR  part  89.  Pursuant  to  those  same 
auUiorities,  a  penalty  chaise  of  six 
percent  (6%)  per  annum  will  accrue  if 
payment  is  not  made  within  110  days  of 
service.  Payment  must  be  made  by 
certified  check  or  money  order 
(containing  the  reference  number  of  this 
case)  payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
Accounting  Branch  (M-86.2),  Accounting 
Operations  Division.  Office  of  the 
Secretary,  room  9112.  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Washington.  DC  20590-0001. 
Respondent  must  send  a  photocopy  of 
that  check  or  money  order  to  the  Office 
of  Chief  Counsel  (DCC-1),  RSPA,  room 
8405.  at  the  same  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 
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Dated  Issued:  March  5, 1990. 
Travis  P.  Dungan. 
cc:  Jim  Mollis'  Scuba  Worid 

5107  E.  Colonial  Avenue 

Orlando,  FL  32807 
Certified  mail — Return  receipt  requested 
[Ref.  No.  89-75-HMI] 

Action  on  Appeal 

In  the  Matter  of:  Central  Grain 
Corporation,  Respondent 

Background 

On  November  7, 1969,  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Central  Grain  Corporation  (Respondent] 
assessing  a  penalty  in  the  amount  of 
$1,500  for  having  lotowingly  failed  to  file 
a  written  report,  on  DOT  Form  F  5800.1, 
within  15  days  of  discovering  a 
December  19, 1988  incident  involving  the 
unintentional  release  of  a  hazardous 
material  during  transportation,  in 
violation  of  49  CFR  171.16.  The  Order 
assessed  the  $1,500  civil  penalty 
originally  proposed  in  the  April  7, 1989 
Notice  of  Probable  Violation.  By  letter 
dated  December  20. 1989,  Respondent 
(through  counsel]  submitted  a  timely 
appeal  of  the  Order.  The  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference. 

Discussion 

In  its  appeal  Respondent  stated  that 
it  has  taken  steps  to  ensure  that  there 
will  not  be  any  future  violation  by 
instructing  its  drivers  about  the  incident 
reporting  requirements  and  instituting 
new  written  procedures,  which  it 
included  with  its  appeal.  Respondent's 
remedial  action  warrants  mitigation  of 
the  civil  penalty  in  the  amount  of  $200. 

Findings 

I  have  determined  that  there  is 
sufficient  information  to  warrant  partial 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $1,300  is  appropriate  in 
light  of  the  nature  and  circtmistances  of 
this  violation,  its  extent  and  gravity. 
Respondent's  culpability.  Respondent's 
lack  of  prior  offenses.  Respondent's 
ability  to  pay,  the  effect  of  a  civil 
penalty  on  Respondent's  ability  to 
continue  in  business,  and  all  other 
relevant  factors. 

Therefore,  the  Order  of  November  7. 
1989.  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331.  except 
that  the  $1,500  civil  penalty  assessed 
therein  is  hereby  mitigated  to  $1,300. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 


receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  applicable  rate  in 
accordance  with  31  U.S.C.  3717  and  49 
CFR  part  89.  Pursuant  to  those  same 
authorities,  a  penalty  charge  of  six 
percent  (6%]  per  annum  will  accrue  if 
payment  is  not  made  within  110  days  of 
service.  Payment  must  be  made  by 
certified  check  or  money  order 
(containing  the  Ref.  No.  of  this  case) 
payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
Accounting  Branch  (M-86JZ],  Accounting 
Operations  Division,  Office  of  the 
Secretary,  room  9112,  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001. 
Respondent  must  send  a  photocopy  of 
that  check  or  money  order  to  the  Office 
of  Chief  Counsel  (I)CC-1).  RSPA,  Room 
8405.  at  the  same  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  March  1, 1990. 
Travis  P.  Dungan 
cc  Mr.  W.R.  Harrell,  President 

Central  Grain  Corporation 

Route  3.  Box  459 

Elizabeth  City.  NC  27090 
Certified  mail— Return  receipt  requested 

[Ref.  No.  89-81-SE] 

Action  on  Appeal 

In  the  Matter  of:  Aztec  International 
Limited,  Respondent 

Background 

On  December  13, 1989,  the  Chief 
Counsel.  Research  and  ^cial  Programs 
Administration  (RSPA).  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Aztec  International  Limited 
(Respondent]  assessing  a  penalty  in  the 
amount  of  $12,000  for  havhig  knowingly 
offered  for  transportation  in  commerce  a 
new  explosive  device  that  had  not  been 
classed  and  approved  in  accordance 
with  the  Hazardous  Materials 
Regulations  (HNfR),  and  which  was  not 
in  compliance  with  the  packaging  and 
shipping  requirements  of  the  HXfll.  in 
violation  of  49  CFR  171.2(a]. 
172.101(c](13](u).  172.200(a).  172.202(a). 
172.301(a).  172.400(a).  173.3(a),  173.51(b), 
and  173M(b). 

The  Order  assessed  a  civil  penalty  of 
$12,000.  payable  in  sbc  monthly 
installments  of  $2,000  each,  reduced 
fiom  the  $13,500  civil  penalty  originally 
proposed  in  the  December  13, 1989 
Notice  of  Probable  Violation  (Notice). 
By  letter  dated  January  19,  irao. 
Respondent  submitted  a  timely  appeal 


of  the  Order.  The  Chief  Counsel's  Order 
is  incorporated  herein  by  reference. 

Discussion 

In  its  appeal.  Respondent  does  not 
deny  that  it  was  in  violation  of  the 
H^l,  as  determined  in  the  Order. 
Respondent  maintains  that  the 
violations  were  not  done  knowingly 
because  it  relied  upon  information 
obtained  fix>m  the  Bureau  of  Alcohol, 
Tobacco,  and  Firearms  (BATF). 
Respondent  also  raises  the  issue  of  its 
financial  ability  to  pay  the  civil  penalty 
assessed.  The  remainder  of 
Respondent's  arguments  are  a 
reiteration  of  the  arguments  presented 
below  to  the  Office  of  Chief  Counsel. 

Respondent's  argument  that  it  did  not 
"knowingly"  violate  the  HMR  because  it 
contacted  BATF  in  a  good  faith  effort  to 
comply  with  Federal  regulations  was 
considered  by  the  Chief  Counsel  and 
found  uncompelling.  As  stated  in  the 
Notice,  a  violation  is  "knowing"  when  a 
person  has  actual  knowledge  of  the  facts 
giving  rise  to  the  violatipn  or  should 
have  known  of  those  facts.  There  is  no 
requirement  that  a  person  actually  know 
of,  or  intend  to  violate,  the  HMR.  As  an 
offeror  of  hazardous  materials. 
Respondent  is  responsible  for  having 
knowledge  of  and  complying  with  aU 
apphcable  regulations.  Respondent's 
reliance  on  the  representations  of 
another  Federal  agency  which  does  not 
have  authority  to  enforce  the  Hazardous 
Materials  Transportation  Act  does  not 
excuse  its  violation  of  the  HMR. 

Furthermore,  the  administrative 
record  in  this  case  indicates  that  at  least 
one  company  official  had  actual 
knowledige  of  the  regulations.  The 
record  reflects  that  in  1982. 
Respondent's  managing  director,  Mr. 
Sandy  Brygider,  corresponded  with  the 
Office  of  Hazardous  Materials 
Transportation  (OHMT)  in  his  capacity 
as  president  of  Bingham,  Ltd.,  Norcross. 
Geoigia.  The  correspondence  arose  out 
of  RSPA's  inquiry  into  a  possible 
violation  of  the  HMR  by  Bingham,  Ltd., 
specifically,  offering  for  transportation 
in  commerce  certain  small  arms 
ammunition  without  that  material 
having  been  examined,  classed,  and 
approved  as  required  by  the  regulations. 
I  therefore  find  that  the  record  supports' 
the  Chief  Counsel's  determination  that 
the  violations  were  committed 
knowingly. 

Respondent's  second  basis  for  appeal 
is  its  financial  condition.  Respondent 
argues  that  the  February  1968  Dun  & 
Bradstreet  Report  reflected  in  the  Notice 
was  inaccurate  and  did  not  reflect  the 
company's  actual  cash  value. 
Respondent  also  challenges  Bie  penalty 
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amount  because  it  does  not  know  how 
the  Dun  ft  Bradstreet  Report  figures 
were  used  in  arriving  at  the  penalty 
amount  proposed  in  the  Notice. 

Respondent's  financial  condition  is 
relevant  to  two  of  the  assessment 
criteria  listed  in  the  HMR  at  49  CFR 
107.331:  the  Respondent's  ability  to  pay 
and  the  effect  of  the  penalty  on  the 
Respondent's  ability  to  continue  in 
business.  The  Dun  ft  Bradstreet  Report 
is  8  tool  used  in  evaluating  the  financial 
aspects  of  the  assessment  criteria.  The 
nature  and  circumstances  of  the 
violation,  the  extent  and  gravity  of  the 
violation,  the  degree  of  culpability,  prior 
offenses,  and  such  other  matters  as 
justice  may  require  were  also 
considered.  Accordingly,  on  the  basis  of 
all  of  the  foregoing  criteria,  the  Chief 
Counsel  determined  that  partial 
mitigation  of  the  penalty  in  light  of 
Respondent's  corrective  action  and 
implementation  of  an  employee  training 
program  was  warranted. 

Respondent's  financial  condition  was 
duly  considered  by  the  Chief  Counsel. 
The  Order  provides  for  a  payment 
schedule  whereby  Respondent  could 
pay  the  penalty  amount  in  six  monthly 
installments  of  $2,000,  in  order  to  avoid 
cash  flow  problems.  On  appeal. 
Respondent  has  provided  unverified 
figures  which  it  states  were  prepared  by 
its  accountant  for  income  tax  purposes. 
These  figures  show  a  net  loss  for  1989  of 
$12,361.42.  This  unverified  financial 
information  does  not  warrant  reduction 
of  the  penalty.  Respondent's  submission 
reflects  a  health  current  ratio  and 
retained  earnings.  Furthermore, 
according  to  Respondent's 
representations  at  an  informal 
conference  conducted  on  October  20, 
1989.  it  has  annual  sales  of  $250,000- 
$300,00a  The  record  does  not  support 
further  reduction  of  the  penalty  amount 
of  the  basis  of  Respondent's  financial 
condition. 


Findings 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant  further 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $12,000  is  appropriate 
in  light  of  the  nature  and  circumstances 
of  these  violations,  their  extent  and 
gravity,  Respondent's  culpability. 
Respondent's  lack  of  prior  offenses. 
Respondent's  abiUty  to  pay,  the  effect  of 
a  civil  penalty  on  Respondent's  ability 
to  continue  in  business,  and  all  other 
relevant  factors. 

Therefore,  the  Order  of  December  13. 
1989.  induding  the  payment  schedule,  is 
affirmed  as  b^ng  substantiated  on  die 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 


CFR  107,331.  The  civil  penalty  of  $12,000 
shall  be  payable  in  six  monthly 
installments  of  $2,000  each,  with  the  first 
payment  due  within  20  days  of  receipt  of 
this  decision.  The  five  remaining 
payments  shall  be  due  on  the  same  date 
of  the  succeeding  five  months  until  the 
entire  amount  is  paid.  If  Respondent 
defaults  on  any  payment  of  the 
authorized  payment  schedule,  the  entire 
amount  of  the  remaining  civil  penalty 
shall,  without  notice,  immediately 
become  due  and  payable. 

Respondent's  failiue  to  pay  tiiis 
accelerated  amount  in  full  will  result  in 
the  initiation  of  collection  activities  by 
the  Chief  of  the  General  Accounting 
Branch  of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  applicable  rate  in 
accordance  with  31  U.S.C.  3717  and  49 
CFR  part  89.  Pursuant  to  those  same 
authorities,  a  penalty  charge  of  six 
percent  (6%)  per  annum  will  accrue  on 
the  entire  penalty  amount  if  payment  is 
not  made  within  90  days  of  default. 

Each  payment  must  be  made  by 
certified  check  or  money  order 
(containing  the  Ref.  No.  of  this  case] 
payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
Accounting  Branch  (M-88.2),  Accounting 
Operations  Division,  Office  of  the 
Secretary,  room  9112.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
WashLngton,  DC  20590-0001. 
Respondent  must  send  a  photocopy  of 
that  check  or  money  order  to  the  Office 
of  Chief  Counsel  (EJCC-l).  RSPA,  room 
8405.  at  the  same  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Dated  Issued:  April  3a  1990. 
Travis  P.  Dnngaa 

Certified  mail— Return  receipt  requested 
[Ref.  No.  e9-e3-EXR] 

Action  on  Appeal 

In  the  Matter  of:  Central  Vermont  Railway 
Inc..  Respondent 

Background 

On  December  5, 1989,  the  Acting  Chief 
Counsel.  Research  and  Special  Programs 
Administration  (RSPA).  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Central  Vermont  Railway,  Inc. 
(Respondent)  assessing  a  penalty  in  &\e 
amount  of  $1,750  for  having  knowin^y 
transported  in  commerce  railway  trade 
torpedoes.  Class  B  explosives,  and 
railway  fusees,  flammable  solid 
material,  in  non-DOT  specification 
packaging,  in  violation  of  49  CFR 
171.2(b),  173.91(f).  and  173.154a.  The 
Order  assessed  a  civil  penalty  of  $1,750. 


reduced  fitim  the  $2,000  civil  penalty 
originally  proposed  in  the  June  8. 1989 
Notice  of  Probable  Violation.  By  letter 
dated  January  24. 1990.  Respondent 
(through  counsel)  submitted  a  timsiy 
appeal  of  the  C^er.  The  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference. 

Discussion 

In  its  appeal.  Respondent  contends 
that  the  penalty  assessment  should  be 
reduced  to  a  total  of  $250  because  one  of 
the  factors  applied  in  originally 
proposing  the  penalty  is  incorrect  and 
that  "this  is  a  significant  variation  in  the 
factors  used."  Respondent  contends  that 
the  evidence  dted  in  the  Notice  of 
Probable  Violation  included  a  statement 
that  Respondent  had  retained  earnings 
of  $18.9  million  at  the  end  of  198a  when 
in  fact  Respondent  had  accumulated 
losses  of  $ia9  million  at  that  time. 
Respondent  attached  a  copy  of 
"consolidating  balance  sheets  for  1987 
and  1988." 

The  balance  sheet  Respondent 
submitted  shows  only  liabilities,  not 
assets,  making  an  accurate  evaluation 
difficult.  The  balance  sheet  shows 
Respondent's  parent  corporation.  Grand 
Trunk  Raikoad.  as  having  retained 
earnings  in  excess  of  $38  million  in  1988. 
It  is  noteworthy  that  Respondent  did  not 
dispute  the  other  financial  evidence  in 
the  Notice  of  Probable  Violation,  which 
included  $10,000  in  cash  on  hand, 
current  assets  of  $BJ6  million,  and 
current  Uabilities  of  $8J  million.  The 
financial  information  cited  in  the  Notice 
of  Probable  Violation  is  not  used  to 
increase  the  proposed  penalty  amount.  It 
is  only  used  to  reduce  the  proposed 
penalty  amoimt  if  the  information 
indicates  the  Respondent  would  have 
difficulty  paying  the  proposed 
assessment  or  doing  so  would 
adversely  affect  its  ability  to  continue  in 
business.  Accordingly,  I  find  that  the 
evidence  in  the  record  does  not  support 
Respondent's  contention  that  the 
penalty  should  be  further  mitigated. 

Respondent  also  contended  that  its 
"paper  violation"  did  not  resijll  in  injury 
to  anyone,  and  that  it  has  successfully 
monitored  the  three-month  extensions  to 
its  exemption  which  were  granted 
throughout  1989  and  timely  applied  for 
further  extensions. 

The  nature  and  gravity  of  the 
violation  were  already  considered  in 
proposing  and  assessing  the  civil 
penalty.  Respondent's  efforts  to  monitor 
its  exemption  subsequent  to  the 
violation,  while  laudable,  do  not 
warrant  mitigation.  The  Chief  Counsel 
already  mitigated  the  penalty  by  $250 
based  on  Respondent's  remedial  action 
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in  establishing  a  computer  warning 
system  to  apprise  it  of  exemption 
expiration  dates. 

Findings  ^ 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $1,750  is  appropriate  in 
light  of  the  nature  and  circumstances  of 
this  violation,  its  extent  and  gravity, 
Respondent's  culpability.  Respondent's 
lack  of  prior  offenses.  Respondent's 
abiUty  to  pay,  the  effect  of  a  civil 
penalty  on  Respondent's  ability  to 
continue  in  business,  and  all  other 
relevant  factors. 

Therefore,  the  Order  of  December  5, 
1989,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331.  Failure  to 
pay  the  civil  penalty  assessed  herein 
withui  20  days  of  receipt  of  this  decision 
will  result  in  the  initiation  of  collection 
activities  by  the  Chief  of  the  General 
Accounting  Branch  of  the  Department's 
Accounting  Operations  Division,  the 
assessment  of  administrative  charges, 
and  the  accrual  of  interest  at  the 
applicable  rate  in  accordance  with  31 
U.S.C.  3717  and  49  CFR  part  89.  Pursuant 
to  those  same  authorities,  a  penalty 
charge  of  six  percent  (6%)  per  annum 
will  accrue  if  payment  is  not  made 
within  110  days  of  service.  Payment 
must  be  made  by  certified  check  or 
money  order  (containing  the  Ref.  No.  of 
this  case)  payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
Accounting  Branch  (M-66.2),  Accounting 
Operations  Division,  Office  of  the 
Secretary,  room  9112,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 
Respondent  must  send  a  photocopy  of 
that  check  or  money  order  to  the  C5ffice 
of  Chief  Counsel  (DCC-1).  RSPA,  room 
8405,  at  the  same  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Dated  Issued:  March  16, 1990. 
Travis  P.  Dungan. 

Certified  mail — ^Return  receipt  requested 
[Ref.  No.  89-91-SB] 

Action  on  Appeal 

In  the  Matter  of:  Lum^nyte  International 
Corp.  Respondent. 

Background 

On  June  7, 1990,  the  Acting  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Lumenyte  International  Corporation 


(Respondent)  assessing  a  penalty  in  the 
amount  of  $6,750  for  havinig  knowingly 
offered  an  organic  peroxide  for 
transportation  by  vessel  in 
nonspecification,  unauthorized 
packages;  without  properly  blocking  and 
bracing  those  packages  inside  a  freight 
container  in  packages  not  marked  with 
die  proper  shipping  name  or 
identification  number  of  the  hazardous 
material;  and  accompanied  by  shipping 
papers  which  contained  additional 
information  about  the  hazardous 
material  in  front  of  and  within  the 
proper  hazardous  material  shipping 
description,  listed  the  hazardous 
material  description  in  the  improper 
sequence,  and  failed  to  contain' a 
shipper's  certification  indicating 
compliance  with  the  regulations,  in 
violation  of  49  CFR  171.2(a), 
173.218(a)(1),  176.76(a)(2),  176.76(a)(6), 
172.301(a),  172.201(a)(4),  172.202(b)  and 
i72.204(a).  The  Order  assessed  a  civil 
penalty  of  $6,750,  reduced  from  the 
$7,750  civil  penalty  originally  proposed 
in  the  July  12, 1969  Notice  of  Probable 
Violation.  By  letter  dated  June  27, 1990. 
Respondent  submitted  a  timely  appeal 
of  the  Order.  The  Acting  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference. 

Discussion 

In  its  letter  of  appeal.  Respondent 
raises  several  issues.  Each  issue  is 
summarized  and  discussed  in  the 
following  paragraphs. 

First,  Respondent  contends  that  the 
"should  have  known"  test  has  not  been 
met  with  respect  to  any  of  the  violations 
because  it  relied  upon  the  advice  of  an 
"expert"  company  in  offering  the 
organic  peroxide  for  transportation  and 
did  not  know  what  the  regulations 
require.  With  two  exceptions,  discussed 
below.  Respondent  asserts  that  it  knew 
of  the  facts  constituting  the  violations 
but  did  not  know  that  there  was  a 
violation.  Respondent's  contentions 
concerning  the  "should  have  known" 
test  are  without  merit.  As  indicated  in 
both  the  Notice  and  the  Order,  49  CFR 
107.299  provides  that  there  is  no 
requirement  that  a  person  actually  knew 
of,  or  intended  to  violate,  the  regulatory 
requirements.  Because  Respondent 
either  knew  or  should  have  known  the 
facts  constituting  its  six  violations,  the 
requisite  "knowledge"  test  of  the  statute 
and  the  regulations  has  been  met. 

Second.  Respondent  contends  that 
greater  weight  should  be  given  to  its 
reliance  upon  a  third  party  with  respect 
to  its  use  of  unauthorized  packages.  The 
evidence  indicates  that  Respondent 
loaded  organic  peroxides  in  fiberboard 
boxes  marked  for  transportation  of 
frozen  vegetables  and  containing  no  UN 


or  DOT  specification  markings.  Offering 
hazardous  materials  for  transportation 
cannot  be  excused  by  alleged  reliance 
upon  a  third  party;  sufficient  wei^t 
already  has  been  given  to  that  reliance. 

Third,  Respondent  alleges  that  it  did 
provide  blodcing,  bracing  and  dunnage.   - 
and  points  to  the  fact  that  the  packages 
completed  their  voyage  intact  and  in 
place  as  evidence  of  that  fact  The 
evidence  indicates  otherwise, 
niotographs  taken  by  Office  of 
Hazardous  Materials  Transportation 
(OHMT)  Inspector  Gary  P.  McGinnis 
show  that  there  was  no  blocking, 
bracing  or  duimage  around  the  pallet 
containing  the  organic  peroxide 
packages  when  the  freight  container 
'  was  opened  for  inspection.  Thereafter, 
on  November  19, 1988,  when 
Respondent  corrected  the  specification 
packaging  problem,  its  employee,  Mr. 
Scott  Dill,  and  OHMT  inspectors 
McGinnis  and  Douglas  S.  Smith 
corrected  the  blocking  and  bracing. 
Because  this  action  was  taken  prior  to 
the  water  voyage  of  the  hazardous 
materials,  their  eventual  safe  arrival 
does  not  constitute  evidence  that 
Respondent  had  properly  blocked  and 
braced  the  hazardous  materials  when  it 
offered  them  for  transportation. 

Fourth,  Respondent  states  that  the 
packages  in  question  were  properly 
marked  except  for  the  absence  of  a  DOT 
number.  To  the  contrary,  the 
photographs  taken  by  Inspector 
McGinnis  show  that  the  packages  were 
not  marked  with  either  the  proper 
shipping  name  or  the  identification 
number  required  by  49  CFR  172.301. 
Instead  the  boxes  were  preprinted  with 
information  about  broccoli  and  were  not 
marked  with  the  required  hazardous 
materials  information. 

Fifth.  Respondent  contends  that  there 
was  no  evidence  concerning  information 
improperly  preceding  the  "hazardous 
material"  information  on  the  shipping 
papers.  However,  the  shipping  paper  for 
the  hazardous  materials  in  question 
describes  the  shipment  as  "Chemical  **. 
ceramic  Jars,  fiberboard  containers,  and 
dry  ice.  "CHEMICAL  IS  ORGANIC 
PEROXIDE— PRODUCED  BY  PPG 

INDUSTRIES. All  of  the  quoted 

verbiage  improperly  preceded  the 
required  information  which  must  appear 
first  on  the  shipping  paper:  the  proper 
shipping  name,  hazard  class  and 
identification  number. 

Sixth,  Respondent  asserts  that  it 
prepared  and  delivered  to  the  "shipper" 
(apparently  it  means  the  carrier]  a 
shipper's  certificate  to  accompany  the 
shipment  and  that  the  "shipper" 
apparently  "failed  to  include  it."  Neither 
of  the  documents  relating  to  this 
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shipment  and  provided  to  the  OHMT 
inspectors  (the  invoice/shipping  paper 
and  the  export  declaration)  contained 
the  required  certification  that  die 
shipment  complied  with  the  Hazardous 
Materials  Regulations.  Respondent  has 
not  asserted  at  any  earlier  time  in  this 
proceeding  that  it  ever  made  or 
prepared  such  a  certification. 
Furdiermore,  Respondent  has  not 
provided  a  copy  of  a  certification.  The 
evidence  in  the  record,  therefore, 
supports  a  finding  that  Respondent 
offered  a  hazardous  material  for 
transportation  accompanied  by  a 
shipping  paper  not  containing  the 
required  shipper's  certification. 

Seventh,  Respondent  contends  that 
the  civil  penalty  should  be  further 
mitigated  because  it  acted  in  good  faith, 
the  Acting  Chief  Counsel's  Order  did  not 
adequately  reduce  the  penalty  to  reflect 
Respondent's  actual  annual  sales,  it  was 
a  one-time  shipper  of  hazardoas 
materials,  and  its  financial  condition 
continues  to  worsen.  The  Acting  Chief 
Counsel's  Order  sufficiently  reduced  die 
civil  penalty  to  reflect  all  of  the  issues 
raised  ^  Respondent —  in  light  of  all 
the  statutory  assessment  criteria — and 
also  adequately  took  into  account 
Respondent's  financial  condition  by 
authorizing  a  reasonable  payment  plan. 
No  additional  mitigation  is  justified. 


Findings 

I  have  determi^ied  that  there  is  not 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  diat 
a  civil  penalty  of  $6,750  is  appropriate  in 
light  of  die  assessment  criteria 
prescribed  in  49  CFR  107.331:  nature  and 
drcamstances  of  these  violations,  their 
extent  and  gravity.  Respondent's 
culpability  (reduced  by  some  reliance  on 
a  third  party).  Respondent's  lack  of  prior 
offenses.  Respondent's  ability  to  pay, 
the  effect  of  a  civil  penalty  on 
Respondent's  ability  to  continue  in 
business,  and  all  other  relevant  factors. 

Therefore,  die  Order  of  June  7,  ig9a 
including  the  authorization  of  a  payment 
plan,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331. 

The  civil  penalty  of  $6,750  shall  be 
payable  in  six  monthly  installments  of 
$1,000  each  and  a  final  installment  of 
$750,  with  the  first  payment  due  within 
30  days  of  the  date  of  issuance  of  this 
Action  on  Appeal  and  each  succeeding 
payment  due  every  30  days  thereafter 
until  the  entire  amount  is  paid.  If 
Respondent  defaults  on  any  payment  of 
this  payment  schedule,  the  entire 
amount  of  the  remaining  civil  penalty 
shall,  without  further  notice,  become 


immediately  due  and  payable  as  of  the 
date  diat  Uie  first  $1,000  installment  is 
due. 

If  Respondent  fails  to  pay  this  $6,750 
civil  penalty  in  accordance  with  the 
terms  of  this  Action  on  Appeal,  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division  will  assess  interest 
and  administrative  charges  and  initiate 
collection  activities  on  the  debt  and 
those  charges.  Interest  on  the  debt  will 
accrue  from  the  date  of  issuance  of  this 
Action  on  Appeal  at  the  applicable  rate 
in  accordance  widi  31  U.S.C.  3717. 4  CFR 
102.13,  and  49  CFR  80.23.  Pursuant  to 
those  same  authorities,  a  late-payment 
penalty  of  six  percent  (6%)  per  year  will 
be  charged  on  any  portion  of  the  debt 
that  is  more  than  90  days  past  due.  This 
penalty  will  accrue  from  the  date  this 
Action  on  Appeal  is  received. 

Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-W.2),  Accounting  Operations 
Divisioa  Office  of  the  Secretary,  room 
9112,  Department  of  Transportation.  400 
Seventh  Sfreet  SW.,  Washington.  DC 
20590-0001.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  die  Office  of  Chief  Counsel  (DCC-1), 
RSPA.  room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administradve  action  in  this 
proceeding. 

Date  Issued  August  22, 1990. 
Travis  P.  Dungan. 

Certified  mail — Return  receipt  requested 
[Ref.  No.  89-122-HMIl 
Action  on  Appeal 

In  the  Matter  of:  Warrenton  Oil  Company, 
Respondent 

Background 

On  September  14, 1969,  die  Chief 
Counsel.  Research  and  Special  Programs 
Administration  (RSPA).  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Warrenton  Oil  Company  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$900  for  having  knowingly  failed  to  file  a 
written  report  on  DOT  Form  F  580ai 
within  15  days  of  discovering  an 
incident  involving  the  unintentional 
release  of  a  hazardous  material  during 
transportation,  in  violation  of  49  CFR 
171.16.  The  Order  assessed  a  civil 
penalty  of  $900,  reduced  from  the  $1,500 
civil  penalty  originally  proposed  in  the 
)uly  2a  1989  Notice  of  Probable 
Violation.  By  letter  dated  September  29, 
1989.  Respondent  submitted  a  timely 
appeal  of  the  Order.  The  Chief  Counsel's 


Order  is  incorporated  herein  by 
reference. 

Discussion 

In  its  appeal,  Respondent  requested 
that  a  new  attorney  review  its  original 
reply  and  stated  that  the  grounds  for 
appeal  are  based  on  that  original  reply. 
Respondent  contends  that  mitigation  of . 
the  civil  penalty  to  $800  from  the 
original  $1,500  is  not  appropriate, 
considering  the  nature  and  gravity  of  the 
violation. 

It  is  RSPA's  standard  procedure  to 
assign  a  different  attorney  to  review  an 
appeal.  Respondent  did  not  present  any 
new  information  in  its  appeal  and 
accordingly,  I  have  reviewed  its  original 
response  to  the  Notice  and  die  notes  of 
the  informal  telephone  conference,  in 
addition  to  the  other  evidence  in  the 
record.  Respondent,  as  a  carrier  of 
hazardous  materials,  has  a 
responsibility  to  be  aware  of  the 
regulations  applicable  to  its  operations. 
The  fact  that  it  was  not  aware  of  the 
regulations  and  relied  on  the 
representations  of  Federal  officials  was 
adequately  considered  by  the  Chief 
Counsel  Respondent's  reliance  does  not 
excuse  the  occurrence  of  the  violation. 
Further,  Respondent  did  not  file  a 
written  report  until  more  than  a  month 
after  it  was  advised  of  the  need  to  do  so. 
The  Chief  Counsel  provided  sufficient 
mitigation  of  the  proposed  penalty 
amount. 

Findings 

Accordingly,  I  have  determined  that 
there  Is  not  sufficient  information  to 
warrant  mitigation  of  the  civil  penalty 
assessed  in  die  Chief  Counsel's  Order.  I 
fmd  diat  a  dvd  penalty  of  $900  is 
appropriate  in  light  of  the  nature  and 
circumstances  of  this  violation.lts 
extent  and  gravity.  Respondent's 
culpability.  Respondent's  lack  of  prior 
offenses.  Respondent's  ability  to  pay. 
the  effect  of  a  civil  penalty  on 
Respondent's  ability  to  contmue  in  • 
business,  and  all  odier  relevant  factors. 

Therefore,  the  Order  of  September  14, 
1989.  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331. 

Failure  to  pay  the  civil  penalty 
assessed  herein  within  20  days  of 
receipt  of  this  decision  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  die  applicable  rate  in 
accordance  widi  31  U.S.C  3717  and  49 
CFR  part  89.  Pursuant  to  those  same 
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authoritiet.  a  penalty  charge  of  six 
percent  (6%)  per  annum  ii^  accrue  if 
payment  is  not  made  within  110  days  of 
service.  Payment  must  be  made  by 
certified  check  or  money  order 
(containing  the  Ref.  No.  of  this  case) 
payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
Accounting  Branch  (M-8e.2),  Accounting 
Operations  Division.  Office  of  the 
Secretary,  room  9112,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20S90-0001. 
Respondent  must  send  a  photocopy  of 
that  check  or  money  order  to  the  Office 
of  Chief  Counsel  (DCC-l),  RSPA.  room 
8405,  at  the  same  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  December  21. 1989. 
Travis  P.  Dungan. 

Certifiedmail-^tetum receipt  requested 

[Ref.  No.  e9-138-CR] 

In  tiie  Matter  of:  A-Advanced  Fire  ft  Safety. 
Inc.  Respondent 

Acdon  on  Appeal 

Background 

On  February  14, 1990,  the  Acting  Chief 
Counsel  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to  A- 
Advanced  Hre  ft  Safety,  Inc. 
(Respondent)  assessing  a  penalty  in  the 
amount  of  $3,300.  payable -in  six  equal 
monthly  installments  of  $S50  each,  for 
having  knowin^y:  (1)  Represented 
cylinders  as  meeting  the  requirements  of 
the  Hazardous  MatMals  Regulations 
(HMR)  when  performing  cylkider  retests 
with  equipment  having  a  pfessure  gauge 
that  could  not  be  read  to  an  accuracy  of 
1  percent  of  test  pressure:  (2)  failed  to 
keep  accurate  records  showing  the 
results  of  reinspections  and  retests  of 
DOT  specification  cylinders;  (3)  failed  to 
mark  each  DOT  specification  cylinder 
passing  retest  widi  the  retester's 
identification  number  (RIN);  and  (4) 
failed  to  mark  a  DOT-E  6498  cylinder 
with  the  specification  identification 
"SAL"  at  the  time  of  its  retest.  in 
violation  of  49  CFR  171.2(c),  173.34(e)(3), 
173.34(e)(S),  173  J4(e)(6).  and  173.23(c)  of 
the  HMR.  Tlie  Order  assessed  a  civil 
penalty  of  $3,300.  reduced  bom  the 
$4,250  civil  penalty  originally  proposed 
in  the  October  4. 1989  Notice  of 
Probable  Violation  (Notice).  By  letter 
dated  March  8, 1990.  Respondent 
submitted  a  timely  apped  of  the  Order. 
The  Acting  Chief  Counsel's  Order  is 
incorporated  herein  by  reference. 


Discussion 

In  its  appeal,  Respondent 
acknowledges  that  the  gauge  was  not 
working  properly  at  low  test  pressures, 
but  maintains  that  the  gauge  still  gave 
accurate  test  readings  on  the  cylinders 
between  1,000  and  5,000  pounds  of 
pressure.  Respondent's  argument 
ignores  the  fact  that  49  CFR  173.34(e)(3) 
requires  that  a  pressure  gauge  be 
capable  of  being  read  to  within  1 
percent  of  test  pressure.  Moreover,  it 
cannot  state  with  certainty  that  its 
improperly  calibrated  equipment  gave 
accurate  test  readings.  Pursuant  to  49 
CFR  173.34(e)(4),  a  cylinder  must  be 
condemned  when  the  permanent 
expansion  exceeds  10  percent  of  the 
total  expansion.  The  use  of  inaccurate 
equipment  to  conduct  hydrostatic  testing 
increases  die  risk  that  a  cylinder  will 
fail  after  being  placed  back  in  service 
when  it  should  have  been  condemned. 

Respondent  also  admits  the  second 
and  fourth  violations.  (Respondent  did 
not  address  the  third  violation,  for 
which  no  civil  penalty  was  assessed.) 
Regarding  the  former,  Respondent 
acluiowledges  that  its  paperwork  was 
sloppy  and  that  the  employees  who  fill 
out  the  retest  inspection  sheets  had  been 
interrupted  with  odier  duties.  With 
respect  to  the  fourth  violation, 
Req>ondent  contends  that  it  had  ignored 
the  DOT  letter  advising  it  of  the 
requirement  to  marie  the  DOT-E  6496 
cylinder  with  the  specification 
identification  "3AL"  at  the  time  of  retest 
because  the  letter  had  not  been  sent  by 
certified  mail.  This  does  not  warrant  a 
furdier  reduction  of  the  civil  penalty. 

Respondent  refers  to  the  changes  in 
its  operation  to  prevent  these  violations 
from  occurring  again.  This  is  not  new 
information.  La  the  February  14  Order, 
the  Acting  Chief  Counsel  took  these 
changes  into  consideration  when  she 
reduced  the  civil  penalty  to  $3,300  from 
the  proposed  amount  of  $4,250.  Finally, 
Respondent  argues  that  die  civil  penalty 
should  be  reduced  because  the 
violatioru  were  not  intentional,  and 
occiured  only  because  of  Respondent's 
sloppiness.  Tk^  fact  that  the  violations 
were  not  intentional  does  not  excuse 
them.  The  Notice  had  advised 
Respondent  that  a  "knowing"  violation 
does  not  require  any  intention  to  violate 
the  legal  requirements. 

Findings 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Acting  Chief  Counsel's  Order.  I 
find  that  a  civil  penalty  of  $3,300, 
payable  in  six  equal  monthly 
installments  of  $550  each,  is  appropriate 


in  light  of  the  nature  and  circumstances 
of  these  violations,  their  extent  and 
gravity,  Respondent's  culpability, 
Respondent's  lack  of  prior  offenses. 
Respondent's  ability  to  pay,  the  effect  of 
a  civil  penalty  on  Respondent's  abiUty 
to  continue  in  business,  and  all  other 
relevant  factors. 

llierefore,  the  Order  of  February  14,  . 
1990,  including  the  authorization  of  a 
payment  plan,  is  affirmed  as  being 
substantiated  on  the  record  and  as  being 
in  accordance  with  the  assessment 
criteria  prescribed  in  49  CFR  107.331. 
The  civil  ptnalty  of  $3,300  shall  be 
payable  in  six  monthly  instalhnents  of 
$550  each,  with  the  fint  payment  due 
within  30  days  of  the  date  of  issuance  of 
this  Action  on  Appeal,  and  each 
succeeding  payment  due  every  30  days 
thereafter  until  the  entire  amount  is 
paid.  If  Respondent  defaults  on  any 
payment  of  this  payment  schedule,  the 
entire  amount  of  the  remaining  civil 
penalty  shall,  without  further  notice, 
become  immediately  due  and  payable  as 
of  the  date  that  the  first  $550  installment 
is  due. 

If  Respondent  fails  to  pay  this  $3,300 
in  accordance  with  the  terras  of  this 
Action  on  Appeal  the  Chief  of  the 
General  Accounting  Branch  of  the 
Department's  Accounting  Operations 
Division  will  assess  interest  and 
administrative  charges  and  initiate 
collection  activities  on  the  debt  and 
those  charges.  Interest  on  the  debt  will 
accrue  from  the  date  of  issuance  of  this 
Action  on  Appeal  at  the  applicable  rate 
in  accordance  widi  31  U.S.C  3717. 4  CFR 
102.13,  and  49  CFR  89.23.  Pursuant  to 
those  same  authorities,  a  late-payment 
penalty  of  six  percent  (6%)  per  year  will 
be  charged  on  any  portion  of  the  debt 
that  is  more  than  90  days  past  due. 

Each  payment  must  be  made  by 
certified  check  or  money  order 
(containing  the  Ref.  No.  of  this  case) 
payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief. 
Accounting  Branch  (M-86.2).  Accounting 
Operations  Division.  Office  of  the 
Secretary,  room  9112.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20S90-0001. 
Respondent  must  send  a  photocopy  of 
each  check  or  money  order  to  the  Office 
of  Chief  Counsel  (DCC-l).  RSPA,  Room 
8405,  at  the  same  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  August  21. 1990. 
Travis  P.  Dungan. 
Certified  mait— Return  receipt  requested 
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[Ref.  No.  89-152-CR] 
Action  on  Appeal 

In  the  Matter  of:  ]'a  Cylinder  ' 
Requalirication  and  Maintenance  Co.,  Inc. 
Respondent. 


Background 

On  March  9, 1990,  the  Acting  Chief 
Counsel  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to  J's 
Cyhnder  Requahfication  and 
Maintenance  Co.,  Inc.  (Respondent) 
assessing  a  civil  penalty  in  the  amount 
of  $3,250  for  having  knowingly 
represented  cylinders  as  meeting  the 
requirements  of  the  Hazardous 
Materials  Regulations  (HMR)  (49  CFR 
parts  171-180)  when  the  following 
violations  were  found:  (1)  retesting  was 
not  performed  using  equipment  having 
an  expansion  gauge  which  could  be  read 
with  an  accuracy  of  one  percent  of  total 
expansion  or  0.1  cubic  centimeters  (cc); 
(2)  the  cylinders  were  marked  with  a 
test  date  when  the  hydrostatic  retest 
had  not  yet  been  performed;  (3)  proper 
records  showing  the  results  of 
reinspection  and  retest  were  not 
maintained;  and  (4)  a  cylinder 
manufactured  for  use  as  a  DOT-E  6498 
exemption  cylinder  had  not  been 
marked  with  the  specification  "3AL" 
before  or  at  the  time  of  retesting.  The 
Order  found  that  Respondent  had 
violated  49  CFR  in.2(c),  173.23(c). 
173.34(e)(l)(ii).  173.34(e)(3),  and 
173.34(e)f5)  of  the  HMR. 

The  penalties  assessed  in  the  Order 
reflect  partial  mitigation  of  the  penalty 
amounts  proposed  in  the  Notice  of 
Probable  Violation  (Notice)  issued 
December  26, 1989,  based  upon 
Respondent's  corrective  action.  No 
additional  mitigation  was  deemed 
warranted  based  upon  Respondent's 
financial  circumstances  or  the  effect  of 
the  penally  amoimt  on  Respondent's 
ability  to  continue  in  business.  The 
Order  of  the  Acting  Chief  Counsel  is 
incorporated  herein  by  reference. 

Respondent  submitted  a  timely  appeal 
of  the  Order,  and,  on  the  basis  of  the 
arguments  set  forth  in  its  appeal, 
proposed  a  settlement  of  $500.00  for  its 
failure  to  conduct  retesting  with  an 
expansion  gauge  which  could  be  read 
with  an  accuracy  of  one  percent  of  total 
expansion  or  0.1  cubic  centimeters. 
Respondent  proposed  that  a  compliance 
order  be  issued  for  the  other  violations. 

Discussion 

In  its  appeal,  Respondeifit  does  not 
contest  the  findings  of  the  Acting  Chief 
Counsel  with  respect  to  Violation  No.  1, 
as  set  forth  in  the  Order.  With  respect  to 
Violations  Nqs.  2  and  3,  Respondent 


disputes  whether  the  acts  which  form 
the  bases  of  the  violations  were  in 
violation  of  the  HMR.  Respondent 
argues  that  the  regulations  are  subject  to 
interpretation  and  can  be  read  in  a 
manner  which  supports  a  finding  of  no 
violation.  With  respect  to  Violation  No. 
4,  Respondent  argues  that  its  actions 
were  neither  in  violation  of  the 
regulations  nor  done  knowingly  or 
intentionally.  Respondent's  arguments 
with  respect  to  Violations  Nos.  2-4  are 
discussed  in  greater  detail  below. 

Violation  No.  2 

In  the  Order.  Respondent  was 
assessed  a  penalty  of  $750  for  marking 
the  cylinders  with  a  test  date  before 
hydrostatic  testing  had  been  performed. 
In  its  appeal,  Respondent  states  that  the 
cylinders  were  marked  and  then  tested 
by  one  individual,  in  assembly  line 
fashion,  within  a  one  hour  period.  Any 
cylinder  which  failed  had  its  stamp  or 
marking  "removed"  by  that  same 
individual.  Thus.  Respondent  aigues, 
there  was  little  chance  that  a  failed 
cylinder  would  retain  its  mark  and  be 
retiuTied  for  service  or  be  placed  where 
someone  other  than  the  retest  operator 
would  be  misled  by  the  marie. 
Respondent  argues  that  the  regulatory 
directive  that  cylinders  shall  not  be 
marked  as  meeting  the  requirements  of 
the  regulations  unless  retested  should  be 
construed  broadly  to  encompass  the 
entire  requalification  and  maintenance 
procedure. 

The  HMR  unequivocally  state  that  a 
packaging  or  container  shall  not  be 
marked  unless  it  has  been  retested  or 
has  undergone  any  other  required 
manufacturing  or  maintenance 
procedure  required  by  the  HMR. 
(emphasis  supplied)  This  is  to  avoid  any 
opportunity  for  error.  Respondent  has 
taken  corrective  action  and 
discontinued  its  practice  of  marking 
cylinders  before  retesting.  For  this 
reason,  the  proposed  penalty  was 
mitigated  by  $250  in  the  Order.  I  find 
that  further  mitigation  of  the  penalty 
amount  by  an  additional  $250  is 
appropriate  on  the  basis  of 
Respondent's  argument  that  there  is  a 
negligible  chance  of  error  in  a  one- 
person  retesting  operation  where  the 
retest  operator  does  not  relinquish 
control  of  the  cylinders  being  tested 
until  all  testing  has  been  completed. 
Under  these  circumstances,  I  agree  there 
is  less  likelihood  of  a  safety  risk. 

Violation  No.  3 

Respondent  was  assessed  a  penalty  of 
$750  for  its  failure  to  maintain  proper 
records  showing  the  results  of 
reinspection  and  retest.  Partial 
mitigation  of  the  proposed  penalty  was 


found  appropriate  in  the  Order  because 
of  procedures  Respondent  has  adopted 
to  assure  the  proper  recording  of  the 
results  of  visual  inspection  on  its  retest 
rocords.  In  its  appeal,  Respondent 
argues  that  its  records  did  comply  with 
the  regulations  because  it  noted  Uie 
cause  of  any  cylinder  failing  visual 
inspection  on  its  retest  report.  Therefore, 
the  absence  of  any  notation  indicated 
that  the  cylinder  had  passed  inspection. 
Respondent  further  asserts  that  what 
constitutes  proper  record  keeping  is  a 
subjective  determination,  and  that  under 
Respondent's  proposed  interpretation  of 
the  regulations,  its  "negative  reporting 
system"  was  proper. 

Section  173.34(e)(5)  of  the  HMR  is 
explicit  It  states  that  "[r]ecords  showing 
the  result  of  reinspection  and  retest 
must  be  kept*  *  '."(emphasis 
supplied)  No  provision  is  made  for 
negative  implications  in  recording  those 
results.  I  do  not  find  that  additional 
mitigation  of  the  penalty  amount  is 
warranted  for  this  violation. 
Furthermore^  Respondent  did  not  submit 
any  evidence  of  records  showing 
failures  noted  or  any  written  procedures 
or  directions  to  employees  to  support  its 
position  that  visual  inspections  are 
actually  done. 

Violation  No.  4 

Respondent  has  been  assessed  a 
penalty  of  $500  for  its  failure  to  mark  a 
DOT-^  6498  Exemption  cylinder  "3AL" 
before,  or  at  the  time  of,  its  next  retest. 
as  required  under  49  CFR  173.23(c]. 
Respondent  denies  that  its  failure  to  so 
mark  the  cylinder  was  done  knowingly, 
or  that  it  was  a  violation  of  the 
regulations.  In  support  of  its  argument. 
Respondent  notes  that  S  173.23(c) 
provides  that  a  DOT-E  6498  Exemption 
cylinder  may  be  continued  in  "USE"  if 
marked  3AL  before  or  "AT  THE  TIME 
OF  NEXT  RETEST."  (emphasis  supplied 
by  Respondent)  Since  the  cylinder  was 
not  in  use.  Respondent  argues  there  was 
no  violation.  In  addition.  Respondent 
argues  that  the  provision  referring  to  the 
time  of  retest  could  be  interpreted  to 
include  the  entire  time  the  cylinder  is  in 
the  uninterrupted  possession  of  the 
retester  for  purposes  of  reinspection  and 
retesting.  Under  Respondent's 
interpretation  of  §  173.23(c).  the 
violation  would  not  occur  until  the 
cylinder  left  the  retester's  premises,  and 
perhaps  not  until  it  was  actually  filled 
and  used. 

Respondent's  interpretation  of  this 
regulatory  requirement  is  too  broad.  In 
1982.  Exemption  DOT-E  6498  was 
eliminated,  and  its  provisions  became 
the  manufacturing  and  testing 
requirements  for  specification  SAL 
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cylinders  contained  in  49  CFR  178.346 
and  17&46-1  et  seq.  (See  46  FR  62452. 
published  December  24. 1981.  and 
corrections  published  April  1, 1982  and 
May  13. 1982.  at  47  FR  13816  and  47  FR 
20591.  respectively.)  Following  notice 
and  comment  rulemaking,  the  HMR 
were  amended  to  require  that  a  DOT-E 
6498  Exemption  cylinder  be  marked  SAL 
to  signify  that  it  is  a  specification 
cylinder,  and  that,  accordingly, 
provisions  pertaining  to  its  use  and 
manufacture  are  contained  in  the  HMR. 
(See  46  FR  62452.  published  December 
24, 1961).  The  regulations  provide  that 
markings  on  the  cylinder  be  changed 
before  or  at  the  time  of  the  next  retest  in 
order  to  prevent  the  cylinder  from  being 
released ,&om  retesting  before  it  has 
been  marked.  If  a  cylinder  were 
released  without  receiving  the  necessary 
markings,  it  could  be  another  five  years 
before  another  opportunity  to  mark  it 
arises.  (Under  49  CFR  173.34(e),  most 
cylinders,  including  D0T-3AL  cylinders, 
must  be  retested  at  five  year  intervals.) 
Nevertheless,  I  find  that  Respondent's 
failure  to  mark  the  cylinder  at  the  time 
of  retesting  did  not  impact  upon  the  safe 
use  of  the  cylinder.  Accordingly,  I  find 
that  additional  mitigation  of  the 
assessed  penalty  in  the  amount  of  $250 
is  warranted. 

Financial  Assessment  Criteria 

Respondent  has  again  placed  its 
financial  circumstances  and  ability  to 
pay  the  assessed  penalty  in  issue  on 
appe'al.  Respondent  asserts  that  it  was 
unaware  that  the  purpose  of  the  Dun  & 
Bradstreet  inquiry  into  its  finances  was 
for  purposes  of  an  investigation  by  the 
U.S.  Department  of  Transportation  when 
its  Director,  Mr.  Eddins,  provided  the 
information.  Respondent  states  that  had 
it  known  the  purpose  of  the  Dun  A 
Bradstreet  inquiry,  it  would  have  made 
certain  that  the  appropriate, 
knowledgeable  person  provided  the 
information  to  ensure  that  it  was 
reliable  and  accurate.  Respondent,  and 
its  Director,  knew  or  should  have  known 
that  the  financial  information  reported 
to  Dun  ft  Bradstreet  would  be  relied 
upon  by  third  persons,  and  should  have 
ensured  that  its  response  was  acctirate. 
Respondent's  argument  that  the  Dun  ft 
Bradstreet  report  was  misleading  was 
presented  by  Respondent  in  response  to 
the  Notice  and  fiulher  mitigation  on  this 
basis  was  not  found  warranted.  In  its 
appeal.  Respondent  has  submitted 
additional  information  indicating  that  it 
is  experiencing  reduced  demand  for  its 
services  and  has  had  to  reduce  its 
workforce  in  order  to  cut  costs. 


Findings 

I  have  determined  that  there  is 
sufficient  information  to  warrant  further 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order,  for  the 
reasons  set  forth  above.  I  find  that  a 
civil  penalty  of  $2,750  is  appropriate  in 
light  of  the  nature  and  circumstances  of 
these  violations,  their  extent  and 
gravity.  Respondent's  culpabiUty, 
Respondent's  lack  of  prior  offenses. 
Respondent's  ability  to  pay,  the  effect  of 
a  civil  penalty  on  Respondent's  ability 
to  continue  in  business,  and  all  other 
relevant  factors.  Respondent's  offer  of 
compromise  is  hereby  rejected. 

Therefore,  the  Order  of  March  9. 1990. 
is  affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  S  107.331.  except  that  the  $3,250 
civil  penalty  assessed  therein  is  hereby 
mitigated  to  $2,750.  Due  to  Respondent's 
financial  circumstances,  however,  the 
civil  penalty  of  $2,750  shall  be  payable 
in  three  monthly  instalhnents  of  $950, 
$900,  and  $900  each,  with  the  first 
payment  due  within  20  days  of  receipt  of 
this  decision.  The  remaining  two 
payments  shall  be  due  on  the  same  date 
of  the  succeeding  two  months  until  the 
entire  amount  is  paid.  If  Respondent 
defaults  on  any  payment  of  the 
authorized  payment  schedule,  the  entire 
amount  of  the  remaining  civil  penalty 
shall  without  notice,  immediately 
become  due  and  payable. 

Respondent's  failure  to  pay  this 
accelerated  amount  will  result  in  the 
initiation  of  collection  activities  by  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  applicable  rate  in 
accordance  with  31  U.S.C.  3717  and  49 
CFR  part  89.  Pursuant  to  those  same 
authorities,  a  penalty  charge  of  six 
percent  (6%)  per  annum  will  accrue  on 
the  entire  penalty  amount  if  payment  is 
not  made  within  90  davs  of  default 
Each  payment  must  be  made  by 
certified  check  or  money  order 
(containing  the  Ref.  No.  of  this  case) 
payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
Accounting  Branch  (M-86.2).  Accounting 
Operations  Division,  Office  of  the 
Secretary,  room  9112,  Department  of 
Transportation,  400  Seventh  Street,  SW. 
Washington,  DC  20590.  Respondent 
must  send  a  photocopy  of  that  check  or 
money  order  to  the  Office  of  Chief 
Counsel  (DCC-1),  RSPA.  room  8405,  at 
the  same  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 


Date  Issued:  August  1. 19ga 
Travis  P.  Dungan. 

Certified  mail— Return  receipt  requested 
[Ref.  No.  8»-lS4-HMI] 

Action  on  Appeal 

In  the  Matter  of:  Regional  Enterprises,  Inc. 
Respondent. 

Background 

On  January  17. 1990.  the  Acting  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Regional  Enterprises.  Inc.  (Respondent) 
assessing  a  civil  penalty  for  having 
knowingly  failed  to  file  a  DOT  Form  F : 
5800.1  report  within  15  days  of 
discovering  an  incident  involving  the 
unintentional  release  of  a  hazardous 
material  during  transportation,  in 
violation  of  49  CFR  S  171.16.  The  Order 
assessed  a  civil  penalty  of  $1,100, 
reduced  from  the  $1,400  civil  penalty 
originally  proposed  in  the  November  3, 
1969  Notice  of  Probable  Violation 
(Notice).  The  Acting  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference.  By  letter  dated  March  a  1990. 
Respondent  submitted  a  timely  appeal 
of  the  Order. 

Discussion 

In  its  appeal.  Respondent  contends 
that  the  Notice  was  inaccurate  because 
it  stated  that  the  "incident  *  *  * 
involved  the  unintentional  release  of 
between  10.000  and  12,000  pounds  of 
sodium  hydroxide  solution  ^m  a  tank 
truck  operated  by  Regional 
Enterprisefs},  Inc.  (Respondent)  *  '  *" 
(Emphasis  added.)  Respondent 
maintains  that  the  material  was 
released  from  the  equipment  of  its 
customer.  Champion  International 
Corporation,  not  through  its  own 
equipment.  Respondent  further  argues 
that  because  the  release  occurred  after 
the  unloading  of  the  sodium  hydroxide 
solution  from  its  equipment  to  that  of  its 
customer  had  been  completed,  it  was 
not  required  to  file  Form  F  5800.1. 

Respondent  had  argued  these  same 
points  in  a  November  14. 1989  written 
response  to  the  Notice,  bi  the  January 
17. 1990  Order,  the  Acting  Chief  Counsel 
did  not  address  Respondent's  contention 
that  the  imintentional  release  of  the 
hazardous  material  had  occurred 
through  the  customer's  equipment.  As 
alleged  in  the  Notice,  the  Order  stated, 
without  discussion,  that  the  sodium 
hydroxide  solution  was  unintentionally 
released  from  Respondent's  tank  truck. 
The  Order  also  found  "that  Respondent 
knowingly  committed  acts  that  violated 
49  CFR  171.16  of  the  Hazardous 
Materials  Regulations,  as  alleged  in  the 
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Notice."  (Emphasis  supplied.)  There  is 
nothing  in  the  record,  however,  to  refute 
Respondent's  contention  that  the  leak 
occurred  from  its  customer's  equipment, 
not  Respondent's  tank  truck.  The  Acting 
Chief  Counsel's  finding  with  respect  to 
this  issue,  therefore,  was  not  supported 
by  evidence  in  the  record. 

The  second  issue  presented  in  this 
case  is  whether  Respondent  had 
completed  the  unloading  of  the 
hazardous  material  from  its  equipment 
to  that  of  its  customer  at  the  time  of  the 
unintentional  release.  If  unloading  had 
not  been  completed.  Respondent,  as  the 
carrier,  would  be  the  party  responsible 
for  filing  the  form.  Section  171.16(a)  [as 
in  effect  at  the  time  of  the  incident] 
required  each  carrier  that  transported 
hazardous  materials  to  have  filed  Form 
F  5800.1  -A-ithLn  15  days  of  having 
discovered  that,  during  the  course  of 
transportation  (including  loading, 
unloading,  or  temporary  storage),  there 
had  been  an  unintentional  release  of 
hazardous  materials  from  a  package. 
Had  unloading  been  completed, 
however,  the  release  would  not  have 
occurred  during  the  course  of 
transportation,  and  Respondent  would 
not  have  been  required  to  file  Form  F 
5600:1. 

The  Acting  Chief  Counsel's  Order 
addressed  this  issue  only  indirectly.  It 
stated:  "During  the  informal  conference, 
Respondent  was  informed  that  a  written 
report  must  be  filed  for  any  hazardous 
materials  incident  that  includes  loading 
and  unloading  operations.  Respondent 
now  realizes  that  whenever  a  hazardous 
materials  release  occurs  during 
unloading  operations  a  written  report 
should  be  filed."  There  is  no  evidence  in 
the  Order,  however,  to  prove  that  this 
release  of  a  hazardous  material 
occurred  during  unloading  operations.  In 
fact.  Respondent  argued  both  in  its 
response  to  the  Notice  and  its  appeal 
that  the  release  occurred  after  unloading 
had  been  completed. 

Respondent's  December  11, 1989 
document,  labeled  Appendix  K,  entitled, 
"IMPOFTANT  NOTICE  TO  ALL 
DRIVERS  AND  TERMINAL 
PERSONNEL"  does  not  prove  that  this 
incident  occurred  during  unloading 
operations.  It  indicates  that,  following 
the  informal  conference.  Respondent 
believed  that  its  interpretation  of  the 
hazardous  material  incident  reporting 
regulations  must  be  expanded.  Part  of 
this  expansion  included  a  statement  that 
a  reportable  incident  can  occur  at  any 
time  during  transportation,  including 
loading,  unloading,  or  temporary 
storage.  Nevertheless,  this  revised 
interpretation  is  not  evidence  that  this 
was  a  reportable  incident. 


The  record,  therefore,  provides  no 
evidence  to  prove  that  the  release  of  the 
hazardous  material  occurred  during  the 
course  of  transportation.  Without  that 
evidence,  the  Acting  Chief  Counsel's 
Order  cannot  be  upheld. 

Findings 

I  have  determined  that  there  is  not 
sufficient  evidence  presented  to  find  a 
violation  of  49  CFR  171.16.  Accordingly, 
this  case  is  dismissed.  This  decision  on 
appeal  constitutes  the  final 
administrative  action  in  this  proceeding. 

Date  Issued:  August  10, 1990. 
Travis  P.  Dungan. 

Certified  mail — Return  receipt  requested 

[Ref.  No.  89-ie2-EXRl 

Action  on  Appeal 

In  the  Matter  of:  Thermex  Energy  Corp., 
Respondent. 

Background 

On  April  11, 1990,  the  Acting  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Thermex  Energy  Corporation 
(Respondent)  assessing  a  penalty  in  the 
amount  of  $1,400  for  having  knowingly 
offered  for  transportation  in  commerce  a 
hazardous  material,  blasting  agent, 
n.o.s..  in  bulk  packagings,  in  violation  of 
49  CFR  171.2(a)  and  173.114a(i).  The 
Order  assessed  a  civil  penalty  of  $1,400, 
the  same  penalty  amount  originally 
proposed  in  the  November  2. 1989 
Notice  of  Probable  Violation  (Notice), 
and  authorized  payment  in  seven 
monthly  installments  of  $200  each.  By 
letter  dated  May  9, 1990,  Respondent 
submitted  a  timely  appeal  of  the  Order. 
The  Acting  Chiief  Counsel's  Order  is 
incorporated  herein  by  reference. 

Discussion 

Respondent's  Appeal  did  not  dispute 
the  Order's  finding  of  violation  but 
protested  the  assessment  of  the  $1,400 
civil  penalty.  The  Respondent  stated 
that  it  did  not  have  the  financial  ability 
to  pay  the  penalty  and  that  attempting 
to  do  so  would  adversely  affect  its 
ability  to  remain  in  business.  In  support 
of  this  assertion.  Respondent  stated  that 
it  owed  back  taxes,  was  currently  a 
defendant  in  approximately  28  legal 
actions,  and  had  20  judgments  against  it. 
Respondent  further  stated  that  it  was 
appealing  a  judgment  of  eviction 
obtained  by  its  landlord  and,  insofar  as 
it  was  financially  unable  to  post  a  bond 
in  the  appeal,  had  been  required  to  post 
a  sworn  pauper's  affidavit.  A  copy  of  the 
affidavit  was  attached  as  an  exhibit  to 
Respondent's  appeal. 


nnally.  Respondent  attached  a  March 
14. 1990  financial  statement  which  it  had 
prepared  in  an  effort  to  compromise 
some  of  its  indebtedness. 

The  $1,400  penalty  proposed  in  the 
Notice  and  assessed  in  the  Order  was 
based  upon  information  contained  in  an 
August  29. 1989  Dun  and  Bradstreet 
Report  on  Respondent.  Prior  to  the 
Appeal,  this  was  the  most  timely 
financial  information  covering 
Respondent  which  was  available  to 
RSPA.  Review  of  the  additional 
information  supplied  by  the  Respondent 
in  the  April  2, 1990  Affidavit  of  Inability 
to  Pay  and  the  March  14, 199C  Balance 
Sheet  indicates  that  peirtial  mitigation  of 
the  penalty,  coupled  with  continued 
authorization  of  a  payment  plan,  is 
appropriate.  Imposition  of  a  $1,000 
penalty  will  take  into  account  the 
serious  nature  of  Respondent's  violation, 
but  will  also  give  adequate 
efonsideration  to  Respondent's  ability  to 
pay  and  the  effect  of  the  penalty  on 
Respondent's  ability  to  remain  in 
business. 

Findings 

I  have  determined  that  there  is 
sufficient  information  to  warrant  partial 
mitigation  of  the  civil  penalty  assessed 
in  the  Acting  Chief  Counsel's  Order.  I 
find  that  a  civil  penalty  of  $1,000  is 
appropriate  in  light  of  the  nature  and 
circumstances  of  these  violations,  their 
extent  and  gravity.  Respondent's 
culpability,  Respondent's  lack  of  prior 
offenses.  Respondent's  ability  to  pay. 
the  effect  of  a  civil  penalty  on 
Respondent's  ability  to  continue  in 
business,  and  all  other  relevant  factors. 

In  addition,  I  have  determined  that  the 
Respondent  may  pay  this  $1,000  civil 
penalty  in  five  consecutive  monthly 
installments  of  $200  each. 

Therefore,  the  Order  of  April  11, 1990. 
is  affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331,  except  that  the  $1,400  civil 
penalty  assessed  therein  is  mitigated  to 
$1,000,  to  be  paid  in  accordance  with  the 
following  payment  plaiu  The  $1,000  civil 
penalty  shall  be  payable  in  five  monthly 
installments  of  $200  each,  with  the  first 
payment  due  within  30  days  of  the  date 
of  issuance  of  this  Action  on  Appeal, 
and  each  succeeding  payment  due  every 
30  days  thereafter  until  the  entire 
amount  is  paid.  If  Respondent  defaults 
on  any  payment  of  this  payment 
schedule,  the  entire  amount  of  the 
remaining  civil  penalty  shall,  without 
further  notice,  become  immediately  due 
and  payable  as  of  the  date  that  the  first 
$200  installment  was  due. 
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If  Respondent  fails  to  pay  the  $1,000 
civil  penalty  in  accordance  with  the 
terms  of  this  Action  on  Appeal,  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division  will  assess  interest 
and  administrative  charges  and  initiate 
collection  activities  on  the  debt  and 
those  charges.  Interest  on  the  debt  will 
accrue  from  the  date  of  issuance  of  this 
Action  on  Appeal  at  the  applicable  rate 
in  accordance  with  31  U.S.C.  3717, 4  CFR 
102.13  and  49  CFR  89.23.  Pursuant  to 
those  same  authorities,  a  late  payment 
penalty  of  six  percent  (6%)  per  year  will 
be  charged  on  any  portion  of  the  debt 
that  is  more  than  90  days  past  due.  This 
penalty  will  accrue  from  the  date  this 
Action  on  Appeal  is  received. 

Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
reference  number  of  this  case]  payable 
to  the  "Department  of  Transportation" 
and  sent  to  the  Chief,  Accounting 
Operations  Division,  Office  of  the 
Secretary,  room  9112,  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001. 
Respondent  must  send  a  photocopy  of 
the  check  or  money  order  to  the  Office 
of  Chief  Counsel  (DCC-1).  RSPA.  room 
8405,  at  the  same  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  March  S.  1991. 
Travis  P.  Dungan. 

Certified  mail— Return  receipt  requested 
[Ref.  No.  QO-Zl-CR] 

Action  on  Appeal 

In  the  Matter  of:  Hoopes  Fire  Equipment 
Corp.,  Respondent. 

Background 

On  May  9, 1990,  the  Chief  Counsel, 
Research  and  Special  Progams 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Hoopes  Fire  Equipment  Corp. 
(Respondent)  assessing  a  penalty  in  the 
amount  of  $2,750  for  having  knowingly: 
(1)  represented  to  be  retesting  DOT 
specification  cyclinders  with  inadequate 
equipment,  (2)  failed  to  maintain  records 
showing  the  results  of  such  retesting, 
and  (3)  representing  inadequately 
mariced  DOT  specification  cyclinders  as 
meeting  the  requirements  of  the 
Hazardous  Materials  Regulations,  in 
violation  of  49  CFR  171.2(c),  173.23(c), 
173.34(e)(3)  and  173.34(e)(5). 

The  Order  assessed  a  civil  penalty  of 
$2,750,  reduced  from  the  $4,000  civil 
penalty  originally  proposed  Jn  the 
January  9, 1990  Notice  of  Probable 
Violation.  By  letter  dated  May  25, 1990. 
Respondent  submitted  a  timely  appeal 


of  the  Order.  The  Chief  Counsel's  Order 
is  incorporated  herein  by  reference. 

Discussion 

In  its  appeal.  Respondent  addressed 
each  of  the  three  violations.  With 
respect  to  Violation  1,  it  enclosed  a 
$130.65  invoice  showing  prompt 
corrective  action  and  contended  that  it 
was  unaware  of  the  violation  prior  to 
the  RSPA  inspection  and  thus  could  not 
have  "knowingly"  committed  the 
violation.  As  explained  in  the  original 
Notice  in  this  case,  49  CFR  107;299 
provides  that  a  violation  is  "knowing" 
when  a  person  has  actual  knowledge  of 
the  facts  giving  rise  to  the  violation  or 
should  have  known  of  those  facts  and 
that  there  is  no  requirement  that  the 
person  actually  knew  or  intended  to 
violate  the  legal  requirements.  The  Chief 
Counsel's  $750  reduction  of  the 
proposed  penalty  for  this  violation, 
partically  due  to  Respondent's 
corrective  action,  has  resulted  in  an 
appropriate  assessment  and  obviated 
the  need  for  any  further  reduction. 

With  respect  to  Violation  2. 
Respondent  stated  that  it  ordinarily  kept 
proper  records  and  that  its  violation  was 
an  aberration.  The  fact  is  that 
Respondent  did  not  keep  accurate 
records  and  that  it  was  necessary  for 
the  Chief  Counsel  to  point  out  in  her 
Order  that  Respondent's  corrective 
actions  in  this  regard  required 
additional  changes  to  avoid  a  recurrence 
of  this  type  of  violation.  The  Chief 
Counsel's  $250  mitigation  of  the 
proposed  penalty  for  this  violation  is 
sufficient 

Concerning  Violation  3,  Respondent 
contended  that  the  penalty  assessment 
is  excessive  because  it  took  immediate 
corrective  action  and  no  one  was 
harmed.  Again,  the  Chief  Counsel's  $250 
mitigation  of  the  proposed  penalty  for 
this  violation  resulted  in  an  equitable 
assessment. 

Finally,  Respondent  stated  that  its 
$9,324  cash  balance  on  December  31. 
1989,  was  misleading  because  much  of 
that  money  was  a  reserve  for  payment 
of  a  mortgage  and  various  taxes.  In  light 
of  Respondent's  allegations  relating  to 
its  ability  to  pay  a  civil  penalty  and  the 
effect  of  a  civil  penalty  on  Respondent's 
ability  to  remain  in  business,  I  am 
extending  the  time  for  Respondent  to 
pay  the  civil  penalty  in  this  case  from 
three  to  five  months. 

Findings 

I  have  determined  that  there  is  not 
su^icient  information  to  warrant 
mitigation  of  the  dvil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $2,750  is  appropriate  in 
light  of  the  nature  and  circxmistances  of 


these  violations,  their  extent  and 
gravity.  Respondent's  culpability, 
Respondent's  lack  of  prior  offenses. 
Respondent's  ability  to  pay,  the  effect  of 
a  civil  penalty  on  Respondent's  ability 
to  continue  in  business,  and  all  other 
relevant  factors. 

However,  I  find  that  it  is  appropriate 
to  modify  the  terms  of  the  payment 
schedule  authorized  for  the  payment  of 
this  civil  penalty  by  allowing  and 
requiring  Respondent  to  pay  the  $2,750 
civil  penalty  in  five  equal  consecutive 
monthly  payments  of  $550  each  instead 
of  the  three  larger  monthly  payments  set 
forth  in  the  Chief  Counsel's  Order. 

Therefore,  the  Order  of  May  9, 1990,  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331,  except  that  the  civil 
penalty  payment  schedule  authorized 
therein  is  hereby  modified  to  authorize 
and  require  the  payment  of  the  $2,750 
civil  penalty  imposed  herein  in  five 
equal  consecutive  monthly  payments  of 
$550  each,  with  the  first  payment  being 
due  and  payable  on  July  16, 1990,  and 
each  subsequent  payment  being  due  on 
the  16th  day  of  each  of  the  succeeding 
four  months. 

Respondent's  failure  to  pay  the  first 
instalhnent  of  the  civil  penalty  assessed 
herein  by  July  16. 1990,  or  to  make  any 
of  the  subsequent  payments  when 
required  will  result  in  the  entire  amount 
of  the  remaining  civil  penalty,  without 
notice,  becoming  immediately  due  and 
payable.  July  16, 1990.  Failure  to  pay  the 
first  $550  of  the  $2,750  civil  penalty 
assessed  herein  by  July  16, 1990.  or  to 
make  any  of  the  subsequent  monthly 
payments  when  required  will  result  in 
the  initiation  of  collection  activities  by 
the  Chief  of  the  General  Accounting 
Branch  of  the  Department's  Accounting 
Operations  Division,  the  assessment  of 
administrative  charges,  and  the  accrual 
of  interest  at  the  applicable  rate  in 
accordance  with  31  U.S.C.  3717  and  49 
CFR  part  89.  Pursuant  to  those  same 
authorities,  a  penalty  chaise  of  six 
percent  (6%)  per  annum  will  accrue  if 
payment  is  not  made  within  110  days  of 
service.  Payments  must  be  made  by 
certified  check  or  money  order 
(containing  the  Ref.  No.  of  this  case) 
payable  to  the  "Department  of 
Transportation"  and  sent  to  the  Chief, 
Accounting  Branch  (M-66.2],  Accounting 
Operations  Division.  Office  of  the 
Secretary,  room  9112,  Department  of 
Transportation.  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 
Respondent  must  send  a  photocopy  of 
those  diecks  or  money  orders  to  the 
Office  of  Chief  Counsel  (DCC-1).  RSPA, 
room  8405,  at  the  same  street  address. 
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This  dedston  on  appeal  constitntes 
the  fina)  administrative  action  bi  this 
proceeding. 

Date  Inned:  June  15. 1990.  I 

Travis  P.  Dnogan.  ' 

Certified  mail — Return  receipt  requested 
(RelNo.90-22-PDM] 

AcdoB  OB  Appeal 

In  the  Maner  of:  Delta  Drum.  Inc 
RcspondeDt  i 

Background 

On  July  30. 1990.  the  Acting  Chief 
Counsel  Research  and  Special  Programs 
Administration  (RSPA).  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Delta  Drrun.  Inc.  (Respondent]  assessing 
a  penalty  in  the  amount  of  $11,500  for 
having  knowingly  represented,  marked, 
certified  and  offered  DOT  34 
speciBcation  containers  as  meeting  the 
requirements  of  49  CFR  178.19  and 
178.19-1  et  seq.  without  having 
conducted  required  cold  drop  and 
hydrostatic  tests  and  without  having 
properly  marked  the  containers  with 
letters  and  figures  at  least  'A  inch  in 
size.  The  Oder  found  that  these  actions 
violated  49  CFR  171.2(c).  178.0-2, 178.19- 
7(b).  178.1»-7(a)(3)  and  17ai9-«.  The 
Order  assessed  a  civil  penalty  of 
$11,500.  the  same  amount  as  had  been 
proposed  in  the  March  13. 1990  Notice  of 
Probable  Violaticni  (Notice),  to  which 
Respondent  had  not  replied. 

By  letter  dated  August  17. 1990. 
Respondent  submitted  a  timely  appeal 
of  the  Order,  llie  Acting  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference.  J 

Discussioa 

In  its  appeal.  Respondent  raises  three 
issues:  (1)  Its  failure  to  respond  to  the 
Notice  was  due  to  the  abrupt  departure 
of  its  on-site  operating  offic«'.  (2)  its 
failure  to  comply  with  the  Hazardous 
Materials  Regulations  (49  CFR  171-180; 
HMR)  was  caused  by  confusion  and  was 
ameliorate  by  similar  testing,  and  (3)  the 
financial  information  concmung 
Respondent  was  outdated  and- 
inaccurate. 

First,  Respondent  explains  the 
confusion  surrounding  the  unexpected 
resignation  of  the  corporate  official  who 
normally  would  have  responded  to  the 
Notice.  Re^wndent  now  has  availed 
itself  of  the  additional  opportunity  to 
respond  to  the  allegaticms  set  fortfi  in 
the  Notice,  and  full  consideration  is 
being  given  in  this  action  to     j 
Respondent's  allegations.        I 

Second,  Respondent  asserts  that  it 
attempted  to  comply  with  the  HMR  and 
had  believed  that  it  complied  with,  and 
exceeded,  the  HMR  testing 


UMI 


requirements.  Respondent  alleges  that 
Its  employees  mistakenly  overlooked  tfie 
IFact  that  §  178.19-7(b}  requires  frequent 
periodic  testing  in  addition  to  the  four- 
month  testing  requirements  S  178.19- 
7(a).  Respondent  states  that  it  exceeds 
the  HMR  test  requirements  by 
conducting  20-foot  drop  tests,  it  now  has 
brought  its  testing  program  into  full 
compliance  with  the  HMR,  no  drum  has 
failed  the  required  tests,  it  was  not 
advised  during  an  earlier  inspection  of 
any  testing  deficiencies,  and  its  quality 
assurance  supervisor  believed  that  the 
July  13. 1989  inspection  (which  resulted 
in  the  Notice  in  this  case)  would  not 
result  in  any  civil  penalities. 

Section  17ai9-7(b)  of  the  HMR  clearly 
states  that  tests  must  be  performed  on 
three  randomly  selected  containers  out 
of  each  lot  produced  of  up  to  1.000 
containers.  Furthermore,  at  the  time  of 
an  April  23, 1987  inspection, 
Respondent's  employees  had  been 
aware  of  the  proper  testing  procedures. 
This  explains  why  no  corrective  advice 
was  given  at  that  time  and  makes  the 
1989  improper  practices  difficult  to 
understand.  In  addition.  Respondent's 
20-foot  ambient  drop  tests  do  not 
adequately  compensate  for  its  failure  to 
conduct  cold  drop  and  hydrostatic  tests 
which  are  designed  to  reveal 
deficiencies  which  would  not  be 
detected  by  ambient  drop  testing  at  any 
height 

Furthermore,  the  RSPA  Inspector  who 
conducted  the  1989  inspection  at  issue 
here  followed  standard  RSPA 
procedures  and,  at  the  exit  conference, 
advised  Mr.  James  Schultz, 
Respondent's  Quality  Assurance 
Supervisor,  and  Mr.  and  Mrs.  Evans, 
Respondent's  Vice  Presidents  for 
Administration  and  Marketing,  of  the 
several  types  of  sanctions  which  might 
result  from  the  discovery  of  probable 
violations  (letter  of  warning,  civil 
penalty  proceeding,  criminal 
proceeding).  At  the  request  of  Mr. 
Schultz.  who  inquired  what  Respondent 
could  do  to  "get  back  on  track."  RSPA's 
Inspector  reviewed  all  of  the  applicable 
testing  requirements  and  photocopied 
the  relevant  pages  of  the  HMR. 

However,  the  corrective  actions 
Respondent  took  following  the 
inspection,  and  before  its  receipt  of  the 
Notice,  justify  mitigation  of  the  proposed 
civil  penalties. 

Third,  Respondent  states  that  the 
financial  information  relied  upon  in  the 
Notice  is  outdated  and  no  longer 
accurate.  It  has  provided,  on  a 
confidential  basis,  detailed  financial 
information  which  is  relevant  to  its 
ability  to  pay  a  civil  penalty  and  to  its 
ability  to  continue  in  business.  That 
information  justifies  additional 


mitigation  of  the  proposed  civil  penalties 
and  authorization  of  a  paymoit  plan. 

In  light  of  all  the  relevant  evidence.  1 
believe  that  an  $8,000  civil  penalty  is 
appropriate  for  the  serious  violations  in 
this  case,  but  that  Respondent  should  be 
permitted  to  pay  that  penalty  in  eight 
consecutive  monthly  installments  of 
$1,000  each.  This  will  ensure  &at 
adequate  consideration  is  given  to 
Respondent's  ability  to  pay  and  to  the 
effect  of  this  penalty  on  Respondent's 
ability  to  continue  in  business. 

Findings 

I  have  determined  that  there  U 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Acting  Chief  Counsel's  Order.  I 
find  that  a  civil  penalty  of  $8,000  is 
appropriate  in  light  of  the  nature  and  ' 
circumstances  of  these  violations,  their 
extent  and  gravity.  Respondent's 
culpability.  Respondent's  lack  of  prior 
offenses.  Respondent's  ability  to  pay, 
the  effect  of  a  civil  penalty  on 
Respondent's  ability  to  continue  in 
business,  and  all  other  relevant  factors 
(including  Respondent's  corrective 
actions). 

In  addition.  I  have  detennined  that  the 
Respondent  may  pay  this  $8,000  dvil 
penalty  in  eight  consecutive  monthly 
installments  of  $1,000  each. 

Therefore,  the  Order  of  July  30. 1990. 
is  affirmed  as  being  substantiated  on  the 
record  except  that,  in  accordance  with 
the  assessment  criterie  prescribed  in  49 
CFR  107.331,  the  civil  penalty  assessed 
therein  in  reduced  to  $8,000  and  is 
authorized  to  be  paid  in  accordance 
with  the  following  payment  plan.  The 
civil  penalty  of  $8,000  shall  be  payable 
in  eight  monthly  installments  of  $1,000 
each,  with  the  first  payment  due  within 
30  days  of  the  date  of  issuance  of  this 
Action  on  Appeal  and  each  succeeding 
payment  due  every  30  days  thereafter 
until  the  entire  amount  is  paid.  If 
Respondent  defaults  on  any  payment  of 
..this  payment  schedule,  the  entire 
amount  of  the  remaining  civil  penalty 
shall  without  further  notice,  become 
immediately  due  and  payable  as  of  the    . 
date  that  the  first  $14XX)  instalhnent  is 
due. 

If  Respondent  fails  to  pay  this  $8,000 
civil  penalty  in  accordance  with  the 
terms  of  this  Action  on  Appeal,  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division  will  assess  interest 
and  administrative  chai^ges  and  initiate 
collection  activities  on  the  debt  and 
those  charges.  Interest  on  the  debt  will 
accrue  from  the  date  of  issuance  of  this 
Action  on  Appeal  at  the  applicaUe  rate 
in  accordance  with  31  U.S.C.  3717, 4  jCFR 
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102.13,  and  49  CFR  89^.  Pursuant  to 
those  same  authorities,  a  late-payment 
penalty  of  6  percent  (6%)  per  year  will 
be  charged  on  any  portion  of  the  debt 
that  is  more  than  90  days  past  due.  This 
penalty  will  accrue  from  the  date  this 
,  Action  on  Appeal  is  received. 

Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-86.2),  Accounting  Operations 
Division,  Oftice  of  the  Secretary  room 
9112,  Department  of  Transportation,  400 
Seventh  Street  SW.,  Washginton,  DC 
20590-0001.  Respondent  must  send  a 
photocopy  of  each  or  money  order  to  the 
Office  of  Chief  Counsel  (DCC-1).  RSPA, 
room  8405,  at  the  same  street  address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  April  la  1991. 
Travis  P.  Dungan. 

Certified  mail-return  receipt  requested 
[Ref.  No.  90-25-CR] 

Action  on  Appeal 

In  the  Matter  of:  Quincy  Heating  Co., 
Respondent. 

Background 

On  May  31, 1990,  the  Acting  Chief 
Coimsel,  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Quincy  Heating  Company  (Respondent) 
assessing  a  penalty  in  the  amoimt  of 
$3,000  for  having  knowingly  represented 
to  be  retesting  DOT  specification 
cylinders  without  holding  a  current 
retester's  identification  number  issued 
by  the  RSPA.  in  violation  of  49  CFR 
173.34(e)(l)(i);  and  having  knowingly 
represented  DOT  specification  cylinders 
as  meetuig  the  requirements  of  the  HMR 
when  records  showing  the  results  of 
reinspection  and  retest  had  not  been 
maintained  as  required,  in  violation  of 
49  CFR  171.2(c)  and  173.34(e)(5).  The 
Order  assessed  a  civil  penalty  of  $3,000, 
reduced  from  the  $3,500  civil  penalty 
originally  proposed  in  the  January  26, 
1990  Notice  of  Probable  Violation 
(Notice). 

By  letter  dated  June  25, 199a 
Repsondent  submitted  a  timely  appeal 
of  the  Order.  The  Acting  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference. 

Discussion 

In  its  appeal.  Respondent  strongly 
objects  to  the  finding  that  it 
"knowingly"  violated  the  two  cited 
regulations.  Respondent  states  that  in 
1985  it  bought  a  business  which  had 


been  retesting  DOT  specification 
cylinders  for  many  years  without  the 
requisite  RSPA  approval  and  without 
maintaining  the  required  records. 
Respondent  states  that  it  was  unaware 
of  the  regulatory  requirements. 

As  indicated  in  the  original  Notice  to 
Respondent  under  49  CFR  107.299,  a 
violation  is  "knowing"  when  a  person 
has  actual  knowledge  of  the  facts  giving 
rise  to  the  violation  or  should  have 
known  of  those  facts;  there  is  no 
requirement  that  the  person  actually 
knew  of,  or  intended  to  violate,  the  legal 
requirements. 

Therefore.  Respondent's  lack  of 
knowledge  about  the  regualtory 
requirements  does  not  excuse  its 
operating  without  a  RSPA  retester's 
identification  number  or  its  failure  to 
maintain  records  of  that  testing. 

Respondent  also  requests  that 
additional  consideration  be  given  to  its 
ability  to  pay  the  $3,000  civil  penalty 
and  to  the  effect  of  such  a  penalty  on  its 
ability  to  remain  in  business.  It  states 
that  it  is  unable  to  pay  its  accountant  for 
services  rendered  or  to  afford  the  cost  of 
obtaining  the  RSPA  approval  necessary 
for  it  to  resume  testing  of  DOT 
specificaion  cylinders. 

In  response  to  financial  information 
submitted  by  Respondent  the  Acting 
Chief  Counsel's  C)rder  reduced  the 
proposed  penalty  by  $500  and 
authorized  payment  of  the  $3,000 
penalty  in  five  monthly  installments  of 
$600  each.  In  light  of  Respondent's 
renewed  plea  of  financial  hardship,  I 
have  indenpendently  reviewed  all  the 
financial  information  Respondent  has 
submitted.  I  particularly  note  that 
Respondent  is  making  $500  semi- 
monthly payments  to  the  Internal 
Revenue  Service  to  pay  off  a  $65,000  tax 
liability. 

In  light  of  all  the  relevant  evidence,  I 
believe  that  the  $3,000  civil  penalty  is 
appropriate  for  the  serious  violations  in 
this  case,  but  that  Respondent  should  be 
permitted  to  pay  that  penalty  in  12 
consecutive  monthly  installments  of 
$250  each.  This  will  ensure  that 
adequate  consideration  is  given  to 
Respondent's  abiUty  to  pay  and  to  the 
effect  of  this  penalty  on  Respondent's 
ability  to  continue  in  business. 

Findings 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Acting  Chief  Counsel's  Order.  I 
find  that  a  civil  penalty  of  $3,000  is 
appropriate  in  light  of  the  nature  and 
circumstances  of  these  violations,  their 
extent  and  gravity,  Respondent's 
culpability  (reduced  by  some  reUance  on 
its  predecessor).  Respondent's  lack  of 


prior  offenses.  Respondent's  ability  to 
pay,  the  effect  of  a  dvil  penalty  on 
Respondent's  ability  to  continue  in 
business,  and  all  other  relevant  factors. 

In  addition.  I  have  determined  that  the 
Respondent  may  pay  this  $3,000  civil 
penalty  in  12  consecutive  monthly 
installments  of  $250  each. 

Therefore,  the  Order  of  May  31, 1990, 
including  the  authorization  of  a  payment 
plan,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331,  except 
that  the  civil  penalty  assessed  therein  is 
authorized  to  be  paid  in  accordance 
with  the  following  payment  plan.  The 
-  civil  penalty  of  $3,000  shall  be  payable 
in  12  monthly  instalhnents  of  $250  each, 
with  the  first  payment  due  within  30 
days  of  the  date  of  issuance  of  this 
Action  on  Appeal  and  each  succeeding 
payment  due  every  30  days  thereafter 
until  the  entire  amount  is  paid.  If 
Respondent  defaults  on  any  payment  of 
this  payment  schedule,  the  entire 
amount  of  the  remaining  civil  penalty 
shall,  without  further  notice,  become 
immediately  due  and  payable  as  of  the 
date  that  the  first  $250  installment  is 
due. 

If  Respondent  fails  to  pay  this  $3,000 
dvil  penalty  in  accordance  with  the 
terms  of  this  Action  on  Appeal,  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division  will  asssess  interest 
and  administrative  charges  and  initiate 
collection  activities  on  the  debt  and 
those  charges.  Interest  on  the  debt  will 
accrue  from  the  date  of  issuance  of  this 
Action  on  Appeal  at  the  applicable  rate 
in  accordance  with  31  U.S.C.  3717, 4  CFR 
102.13,  and  49  CFR  89.23.  Pursuant  to 
those  same  authorities,  a  late-payment 
penalty  of  six  percent  (6%)  per  year  will 
be  charged  on  any  portion  of  the  debt 
that  is  more  than  90  days  past  due.  This 
penalty  will  accrue  from  the  date  this 
Action  on  Appeal  is  received. 

Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch 
(M-8e.2).  Accounting  Operations 
Division,  Office  of  the  Secretary,  room 
9112,  Department  of  Transportation.  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1), 
RSPA  room  8405,  at  the  same  street 
address. 

This  dedsion  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 
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Date  bsued:  September  14. 199a 
Travis  P.  DuBgan. 
Certified  mail— fletiini  receipt  re()«aated 
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Actkn  oa  Appeal 

In  the  Matter  of:  Conitolidated  Rastecha, 
Inc.  (d/b/a  Contech),  Respondent 

Background 

On  Juiy  2, 1990,  the  Acting  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA).  U.S.  Department 
of  Trarspor'ation.  issued  an  Order  to 
Consohdaled  Plastechs,  Inc.  ( J/b/a 
CONTECHj  (Respondent)  asscEsirg  a 
penalty-  iii  the  amount  of  $7,000  fnr 
havins;  knowingly  represented,  i^iarked. 
cerbfi«d,  *ojd,  nrid  offered  polyethylene 
bottks  marked  with  EMJT  i.pecil)cation 
2E  as  meeting  the  requirHincr.ta  of  the 
Hazardous  MHterials  Regulation  when 
the  required  samples  representing  those 
bottles  had  nut  l^en  subjected  to  the 
required  periodic  cold-drop  test 
(Vioiatian  No.  1).  and  ivhfn  tJic  bottles 
had  not  been  marked  by  embosi>ment 
with  Ihe  name  and  address  or  symbol  of 
the  person  making  the  mark,  or  with  the 
current  year  of  manufacture  (Violation 
Nos.  2  and  3),  in  violation  of  49  CFR 
171.2(c),  l?8.24a-5{c).  178.24a-6{a),  and 
178.24a-«.  The  Order  assessed  the  $7,000 
civil  penalty  originally  proposed  in  the 
April  11, 1990  Notice  of  Probable 
Violation.  By  letter  dated  July  25, 1990, 
Respondent  submitted  a  timely  appeal 
of  the  Order.  The  Acting  Chief  Coonsers 
Order  is  incorporated  Iwrein  by 
reference. 

Discussion 

Respomtent  contends  that  the  $7,000 
civil  penalty  is  excessive  "for  the  tlvee 
minor  infractions  we  were  dted  for." 
With  respect  to  Violation  No.  1, 
Respondent  contends  that  it  perfbrnied 
the  rcijuired  mtmthiy  cold-drop  tests,  bot 
failed  to  log  the  results  of  the  tests. 
Respondent's  contention  represents  the 
third  explanation  offered  by  Respondent 
to  this  violation.  At  the  time  of  the 
inspection.  Mr.  Cumings,  Respondent's 
General  Manager,  stated  that 
Respondent  had  not  conducted  cold- 
drop  tests  since  1988.  In  response  to  the 
Notice  of  Probable  Violation, 
Respondent  stated  that  it  had  conducted 
cold-drop  tests  "randomly"  since  1984. 
Now  Respondent  asserts  that  it 
conducted  cold-drop  test  "monthly." 
Respondent's  latest  assertion  is  no  more 
persuasive  than  its  earlier  statements. 
As  the  Acting  Chief  Counsel  found,  the 
totality  of  the  evidence  indicates 
Respondent  did  not  perform  the  required 
cold-drop  testing.  Failure  to  conduct 
required  testing  of  a  DOT  specification 
container  is  not  a  "minor  infraction." 


Testing  ts  an  essoitial  part  aS  the 
representation  by  the  manufacturer  that 
the  container  meets  the  DOT 
specifications,  and  is  the  opportunity  to 
demonstrate  the  integrity  of  the 
container  or  discover  deficiencies  that 
may  require  adjustments  to  the 
manufacturing  process.  The  gravity  of 
the  violation,  its  extent  (from  1986  to  the 
date  of  the  DOT  inspection),  and  all 
other  relevant  circumstances  were 
considered  in  determining  the  penalty 
assessment  for  this  violation.  1  find  that 
a  $5,000  penalty  for  failure  to  conduct 
required  cold-drop  testing  is  appropriate 
in  light  of  all  the  factors  required  to  be 
considered. 

With  respect  to  Violation  Nos.  2  and 
3,  Respondent  reiterated  its  attempts  in 
1986  to  obtain  registration  numbers  from 
DOT.  and  noted  that  it  had  corrected 
both  these  violations  immediately 
following  the  DOT  inspection.  As  the 
Acting  Chief  Counsel  observed,  it  was 
Respondent's  responsibility  to  obtain  a 
manufacturer's  registration  number  and 
emboss  both  the  number  and  the  year  of 
manufacture  on  the  DOT  2E  bottles  it 
manufactures — steps  it  easily  took 
following  the  DOT  inspection. 
Respondent  was  assessed  penaltiea  of 
$1,250  and  $750  respectively  for  these 
tvi'o  violations,  primarily  because  of 
their  lesser  degree  of  gravity.  I  do  not 
find  any  basis  in  the  record  for 
mitigating  the  amount  of  the  penalty  for 
these  violations. 

Findings 

I  have  determined  that  there  is  not 
sufGdent  information  to  warrant 
mitigation  of  the  dvil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $7,000  is  appropriate  in 
light  of  the  nature  and  circumstances  of 
these  violations,  their  extent  and 
gravity,  Respondent's  culpability. 
Respondent's  lack  of  prior  offenses. 
Respondent's  ability  to  pay,  the  effect  of 
a  dvil  penalty  on  Respondent's  ability 
to  continue  in  business,  and  all  other 
relevant  factors. 

Therefore,  the  Order  of  July  2, 1990,  is 
affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  widi 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

The  $7,000  dvil  penalty  is  due  and 
payable  upon  receipt  of  diis  Acticm  on 
Appeal.  If  the  dvil  penalty  is  paid 
within  30  days  of  the  date  of  issuance  of 
this  Action  on  Appeal,  no  interest  will 
be  charged.  If,  however,  the  civil  penalty 
is  not  paid  by  that  date,  the  Chief  of  the 
General  Accounting  Branch  of  the 
Department's  Accounting  Operations 
Division  will  assess  interest  and 
administrative  charges,  and  initiate 
collection  activities  on  the  debt  and 


those  cfaaiges.  biterut  on  Oe  debt  wiU 
accrue  from  die  date  of  tssoance  of  this 
Action  on  Appeal  at  the  applicable  rate 
in  accordance  with  31  U3.a  3717. 4  CFR 
102.13,  and  49  CFR  89.23.  Pursoant  to 
those  same  audiorities,  a  late-payment 
penalty  of  six  percent  (6%)  per  year  wiU 
be  (barged  on  any  portion  of  the  debt 
that  is  more  than  90  days  past  due.  This 
penalty  will  accrue  from  the  date  this 
Action  on  Appeal  is  received. 

Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  General  Accounting 
Branch  (M-86.2),  Accounting  Operations 
Division.  Office  of  the  Secretary,  room 
9112,  Department  of  Transportation.  400 
Seventh  Street.  SW.,  Washington.  DC 
20590-0001.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  the  Chief  Counsel  (DCG- 
1),  RSPA,  room  8405,  at  the  same  street 
address. 

This  dedsion  on  appeal  constitutes 
the  final  acfaninistrative  action  in  this 
proceeding. 

Date  Issued:  October  9,  IWO. 
Travis  P.  Dungan. 

Certified  mail-^etuni  receipt  requested 
(Ref.  Nu.  90-37-SD] 

Action  OD  Apped 

In  dM  Matter  of:  Add  FrodactsCo.  Inc 
Respondent 

Background 

On  May  25, 1990,  the  Acting  Chief 
Counsel  Research  and  ^pedal  Programs 
Administration  (RS>A),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Add  Products  Co.  Inc.  (Respondent) 
assessing  a  penalty  in  tiie  amonnt  of 
$2,000  for  having  knowingly  offered  for 
transportation  and  transporting  in 
commerce  a  hazardous  material, 
acetone,  a  flammaUe  liquid,  in 
unauthorized  packaging,  in  violation  of 
49  CFR  171.2(a).  171.2(b),  and 
173.119(aH3).  Tie  Order  assessed  a  dvil 
penalty  of  ^000,  reduced  from  the 
$2,500  dvil  penalty  originally  proposed 
in  the  March  19. 1990  Notice  of  lYobable 
Violation.  By  letter  dated  Jane  22, 1990. 
Respondent  submitted  a  timely  appeal 
of  the  Order.  The  Acting  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference. 

Discussion 

In  its  appeal,  Respondent  stated  that 
it  purchased  the  company  in  1986  from 
previous  owners  and  was  not  aware  of 
any  problems  until  the  RSPA  inspection. 
Respondent  stated  that  it  inime<^tely 
corrected  any  dlscrepandes  that  were 
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identified.  Respondent  stated  that  it  is 
located  in  an  established  enterprise 
zone,  with  the  goal  of  employing  local 
residents,  and  that  its  partners  have 
diverted  capital  to  replacing  old 
equipment  and  improving  the  building 
rather  than  taking  any  salary. 
Respondent  requested  that  die  penalty 
assessment  be  waived  so  that  it  may 
fulfill  its  goals  and  policies. 

Respondent  presented  identical 
information  in  response  to  the  Notice  of 
Probable  Violation,  and  the  Acting  C!hief 
Counsel  mitigated  the  amount  of  tibe 
proposed  penalty  by  tSOO.  Respondent 
has  not  presented  any  additional 
information  that  would  justify  further 
mitigation. 

Findinga 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant 
mitigation  of  the  dvil  penalty  assessed 
in  the  Acting  Chief  Counsel's  Order.  I 
find  that  a  civil  penalty  of  $2,000  is 
appropriate  in  light  of  the  nature  and 
circiunstances  of  this  violation,  its 
extent  and  gravity,  Respondent's 
culpability.  Respondent's  lack  of  |Rior 
offenses.  Respondent's  ability  to  pay. 
the  effect  of  a  civil  penalty  on 
Respondent's  ability  to  continue  in 
business,  and  all  odier  relevant  factors. 
Therefore,  the  Order  of  May  25. 1990. 
is  affirmed  as  being  substantiated  on  the 
record  and  as  being  in  accordance  with 
the  assessment  criteria  prescribed  in  49 
CFR  107.331. 

The  $2,000  civil  penalty  is  due  and 
payable  upon  receipt  of  this  Action  on 
Appeal.  If  the  civil  penalty  is  paid 
widiin  30  days  of  the  date  of  issuance  of 
this  Action  on  Appeal  no  interest  will 
be  charged.  If.  however,  the  civil  penalty 
is  not  paid  by  that  date,  the  Chief  of  the 
General  Accounting  Branch  of  the 
Department's  Accounting  Operations 
Division  will  assess  interest  and 
administrative  charges,  and  initiate 
collection  activities  on  the  debt  and 
those  charges.  Interest  on  the  debt  will 
accrue  from  the  date  of  issuance  of  this 
Action  on  Appeal  at  the  applicable  rate 
in  accordance  with  31  U.S.C.  3717. 4  CFR 
102.13.  and  49  CFR  89.23.  Pursuant  to 
those  same  authorities,  a  late-payment 
penalty  of  six  percent  (6%)  per  year  will 
be  charged  on  any  portion  of  the  debt 
that  is  more  than  90  days  past  due.  This 
penalty  will  accrue  from  die  date  this 
Action  on  Appeal  is  received. 

Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  Na  of  this  case]  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief.  General  Accounting 
Brandi  (M-86.2).  Accounting  Operations 
Division.  Office  of  the  Secretary.  Room 
9112.  Department  of  Transportation.  400 


Seventii  Street.  SW..  Washington.  DC 
20500-0001.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  Chief  Counsel  (DCC-1). 
RSPA,  room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  teued  August  28. 1990. 
Travis  P.  Dungan. 

CertHied  mail— Rstum  recent  requested 
[Ref.  No.  90-73-8PI 

Adioo  OD  Appeal 

b  Ae  Matter  of:  Kinuon  Chemical  Inc.. 
Respondent 

Background 

On  November  Ck  1990.  die  Chief 
Counsel  Research  and  Special  Programs 
Administration  (RSPA).  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Kinuon  Chemical  Inc.  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$2,750  lot  having  knowingly  offered  for 
transportation  in  coomerce  an  oxidizer, 
potassium  permanganate,  in 
unauthorized  packaging  and  in 
packagings  that  were  not  marked  with  a 
UN  identification  number,  in  violation  of 
49  CFR  171.2(a),  172.301(a).  173.1(b). 
173.3(a).  173.154(a)  and  173.194(a). 

The  Order  assessed  a  $2,750  civil 
penalty,  reduced  from  the  $3,000  penalty 
originany  proposed  in  the  July  12, 1990 
Notice  of  Probable  Violation  (Notice). 
By  letter  dated  November  5. 1990. 
Respondent  submitted  a  timely  appeal 
of  the  Order.  The  Chief  Counsel's  Order 
is  incorpmated  herein  by  reference. 

Discussion 

In  its  Appeal,  Respondent  contends 
that  the  Chder  did  not  consider  the 
responses  it  made  in  its  July  18. 1990 
letter  since  it  was  clear  diat  any 
violation  was  without  Respondent's 
knowledge,  consent  or  instigation. 
Respondent  also  argues  that  significant 
mitigation  is  warranted  taking  into 
account  the  assessment  criteria  set  forth 
in  49  CFR  107  J31.  In  reaching  a  decision 
on  this  Appeal  I  have  reviewed 
Respondent's  July  18  response  to  the 
Notice  and  the  notes  from  the  August  14. 
1990  informal  conference,  in  addition  to 
the  other  evidence  in  the  record 

For  Respondent  to  have  knowingly 
committed  the  violations,  there  is  no 
requirement  that  Respondent  actually 
knew  of.  or  intended  to  violate,  the  legal 
requirements.  A  violation  is  knowing 
when  a  person  has  actual  knowledge  of 
the  facts  giving  rise  to  the  violation  or 
should  have  known  of  those  facts.  The 
Chief  Counsers  Order  noted  Uiat 
Re^oodent  stated  in  its  July  18  letter 


that  it  thought  the  containers  of 
potassium  permanganate  satisfied  the 
requirements  of  the  Hazardous 
Materials  Regulations,  even  though  die 
containers  did  not  have  DOT 
specification  markings.  Additionally, 
Respondent  said  that  it  had  instructed 
its  agent  warehouse  to  mark  the 
containers  with  a  UN  identification 
number  and  believed  that  its 
instructions  were  being  followed.  Thus, 
the  record  shows  that  Rerpondent  bad 
knowledge  of  the  facts,  or  was  in  a 
position  to  know  die  facts,  dut  gave  rise 
to  the  violations  described.  Therefore. 
Respondent  knowingly  CMnmitted  the 
violations. 

Respondent  had  a  responsibility  to  be 
aware  of  the  regulations  applicalrfe  to 
its  operations  ud  that  re^wnsibtlity 
cannot  be  excused  by  reliance  upon 
another  party.  Reliance,  however,  is 
relevant  to  Respondent's  culpability. 
The  Chief  Counsel  considered 
Respondent's  reliance  upon  its  overseas 
exporters  in  asstnning  that  die 
potassium  permanganate  was  padtaged 
correctly,  bat  found  no  basis  bi 
Respondent's  argoment  for  reducing  die 
proposed  penalty  for  this  violation.  The 
record  shows  diat  the  Chief  Counsel 
adequately  considered  Respondent's 
argument  and  I  agree  with  the  penalty 
amount  assessed  for  the  violation. 

With  respect  to  die  labelling  violation, 
in  its  informal  responses.  Respondent 
stated  that  it  had  instructed  its  agent 
warehouse  tfiat  the  packagings  mould 
be  marked  widi  die  UN  identification 
number.  Since  the  UN  identification 
number  appeared  on  the  bdl  of  lading 
the  warehouse  prepared  Respondent 
believed  diat  die  packagings  were 
labelled  in  accordance  with  its 
instructions.  The  Chief  Counsel  found 
that  Respondent's  reUance  upon  die 
warehouse  did  not  warrant  a  reduction 
in  the  proposed  penalty  amount.  A  $250 
reduction  was  given,  however,  for  the 
corrective  measures  Re^iondent 
instituted  to  ensure  diat  packagings 
would  be  correcdy  labelled  in  the  future. 
I  find  that  the  record  presents  a  basis  for 
further  mitigation  of  $250.  due  to 
Respondent's  reliance  on  its  agent. 

In  the  July  IB  letter  and  in  the  informal 
conference.  Respondent  stated  that  die 
proposed  penalty  would  pose  a  financial 
hardship,  due  to  the  size  of  its 
operations,  and  requested  a  payment 
plan.  Respondent  did  not  follow  up  with 
any  financial  information  to  document 
its  claim  of  financial  difficulty,  in  its 
Appeal.  Respondent  maintains  diat  the 
penalty  will  adversely  affect  iU  three- 
person  operation,  even  if  it  will  be  able 
to  continue  in  business.  The  Order  did 
not  reduce  the  penalty  or  authorize  a 
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payment  plan  because  Respondent  did 
not  submit  any  information  to  support 
its  claim  of  financial  hardship.  Because 
Respondent  has  still  not  provided  any 
Hnancial  infonnation,  no  further 
mitigation  is  warranted  on  this  basis. 
However,  based  on  Respondent's 
assertion  concerning  the  penalty's 
adverse  effect  on  its  three-person 
business,  authorization  of  a  payment 
plan  is  appropriate. 

The  Chief  Counsel's  Order  assessed 
the  penalty  to  reflect  all  of  the  issues 
raised  by  Respondent,  in  light  of  all  the 
statutory  assessment  criteria.  Thus,  in 
addition  to  the  factors  already 
described,  the  nature  and 
circumstances,  extent  and  gravity  of  the 
violations  and  Respondent's  lack  of 
prior  offenses  were  considered  in 
determining  an  appropriate  penalty 
amount. 

Findings  | 

I  have  determined  that  there  is 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order. 
Additionally,  a  payment  plan  of  three 
monthly  installments  is  authorized.  I 
Bnd  that  a  civil  penalty  of  $2,500  is 
appropriate  in  light  of  the  nature  and 
circumstances  of  these  violations,  their 
extent  and  gravity,  Respondent's 
culpability,  Respondent's  lack  of  prior 
offenses,  Respondent's  ability  to  pay, 
the  effect  of  a  civil  penalty  on 
Respondent's  ability  to  continue  in 
business,  and  all  other  relevant  factors. 

Therefore,  the  Order  of  October  17, 
1990,  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331,  except 
that  the  penalty  is  reduced  to  $2,500,  and 
payment  is  authorized  in  installments. 

"The  civil  penalty  of  $2,500  shall  be 
payable  in  three  monthly  installments  of 
$1,000  each  for  the  first  two  months  and 
a  final  installment  of  $500,  with  the  first 
payment  due  within  30  days  of  the  date 
of  issuance  of  this  Action  en  Appeal  and 
each  succeeding  payment  due  every  30 
days  thereafter  until  the  entire  amount 
is  paid.  If  Respondent  defaults  on  any 
payment  of  this  payment  schedule,  the 
entire  amount  of  the  remaining  civil 
penalty  shall,  without  further  notice, 
become  immediately  due  and  payable  as 
of  the  date  the  first  $1,000  installment  is 
due. 

If  Respondent  fails  to  pay  this  $2,500 
civil  penalty  in  accordance  with  the 
terms  of  this  Action  on  Appeal,  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division  will  assess  interest 
and  administrative  charges,  and  initiate 
collection  activities  on  the  debt  and 


those  charges.  Interest  on  the  debt  will 
accrue  fit)m  the  date  of  issuance  of  this 
Action  on  Appeal  at  the  applicable  rate 
in  accordance  with  31  U.S.C.  3717. 4  CFR 
102.13.  and  49  CFR  89.23.  Pursuant  to 
those  same  authorities,  a  late-payment 
penalty  of  six  percent  (6%)  per  year  will 
be  charged  on  any  portion  of  the  debt 
that  is  more  than  90  days  past  due.  This 
penalty  will  accrue  from  the  date  this 
Action  on  Appeal  is  received. 

Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  General  Accounting 
Branch  (M-86.2],  Accounting  Operations 
Pivision.  Office  of  the  Secretary,  room 
9112.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington  DC 
20590-0001.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  the  Chief  Counsel  (DCC- 
1],  RSPA.  room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Dete  Issued:  March  20, 1991. 
Travis  P.  Dungan. 

Certified  mail— Return  receipt  requested 
(Ref.  No.  90-74-SPJ 

Action  on  Appeal 

In  the  Matter  of:  Eastern  Warehouses  Inc.. 
Respondent. 

Background 

On  October  17. 1990,  the  Acting  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (RSPA).  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Eastern  Warehouses  Inc.  (Respondent) 
assessing  a  penalty  in  the  amoimt  of 
$2,500  for  having  knowingly  offered  for 
transportation  in  commerce  an  oxidizer, 
potassium  permanganate,  in 
unauthorized  packaging  and  in 
packagings  that  were  not  marked  with  a 
UN  identification  number,  in  violation  of 
49  CFR  171.2(a).  172.301(a).  173.1(b). 
173.3(a).  173.154(a]  and  173.194(a). 

The  Order  assessed  a  $2,500  civil 
penalty,  reduced  from  the  $3,000  penalty 
originally  proposed  in  the  April  11. 1990 
Notice  of  Probable  Violation  (Notice). 
By  letter  dated  November  28, 1990. 
Respondent  submitted  a  timely  appeal 
of  the  Order.  The  Acting  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference. 

Discussion 

In  its  Appeal.  Respondent  contends 
that  with  respect  to  Violation  No.  1 
which  concerned  Respondent's  offering 
of  potassium  permanganate  in 
unauthorized  packaging,  the  Order  did 


not  properly  address  the  ownership  of 
the  material.  Due  to  its  reliance  upon  the 
owner  of  the  material.  Kimson  Chemical 
Corporation  (Kimson),  Respondent 
argues  that  it  cannot  be  held  responsible 
for  knowingly  offering  the  material  since 
Respondent  was  not  aware  of  any 
possible  violation  of  Department  of 
Transportation  (DOT)  rules. 

Respondent  maintains  that  it  had  no 
choice  but  to  rely  on  Kimson  since  it  is 
part  of  Respondent's  agreement  for 
accepting  customers  that  all  materials 
accepted  for  storage  and  transportation 
meet  all  applicable  government 
regulations.  Respondent  states  that  it 
merely  acted  as  Kimson's  agent  and 
prepared  the  bill  of  lading  only  at  the 
instruction  of  Kimson.  and  in  good  faith. 
Short  of  conducting  independent 
examination  and  testing  of  the 
packaging.  Respondent  contends  that  it 
had  no  way  of  knowing  there  was  a 
violation. 

Respondent  did  more  than  prepare  the 
bill  of  lading.  Respondent  held  the 
material  in  its  warehouse  and  then 
offered  the  potassium  permanganate 
back  into  transportation  by  arranging 
for  its  shipment  to  the  purchaser. 
Respondent  was  in  the  best  position  to 
determine  if  violations  existed  since  it 
physically  handled  the  packages. 
Furthermore,  Respondent  signed  the 
certification  on  the  bill  of  lading  stating 
that  the  potassium  permanganate  was 
properly  classified,  described,  packaged, 
marked  and  labeled  in  accordance  with 
the  applicable  DOT  regulations.  Even  if 
this  were  done  under  Kimson's 
instructions,  reliance  upon  another  does 
not  relieve  Respondent  of  its 
responsibility  to  be  aware  of  the 
regulations  applicable  to  its  operations. 
By  preparing  the  shipping 
documentation  and  offering  the 
potassium  permanganate  into 
transportation,  Respondent  was 
responsible  for  ensuring  compliance 
with  the  requirements  of  the  Hazardous 
Materials  Regulations  applicable  to  its 
operations. 

Contrary  to  Respondent's  assertion,  in 
the  Order  the  Acting  Chief  Counsel 
considered  the  ownership  and 
responsibility  arguments,  and  as  noted 
in  the  Order,  reduced  the  proposed 
penalty  by  $250  because  of 
Respondent's  reliance  upon  Kimson.  I  do 
not  find  any  basis  in  the  record  for 
fiirther  mitigating  the  amount  of  the 
penalty  for  this  violation. 

With  respect  to  Violation  No.  2 
concerning  the  lack  of  a  UN 
identification  number  on  the  pails 
containing  the  potassium  permanganate. 
Respondent  contends  that  it  affixed  a 
safety  sticker  incorporating  the  UN 
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identification  number  to  eadi  pail  before 
shipment  Respondent  states  that  there 
is  no  proof  to  the  contrary  that  the 
labels  were  not  affixed  before  leaving 
Respondent's  warehouse  and  that  due  to 
the  delay  in  bringing  this  action,  the 
actual  pails  cannot  be  examined. 
Respondent  also  suggests  that  the 
recipient  of  the  pails  has  a  motive  for 
removing  die  labels  since  tfiey  also 
reveal  the  supplier's  identity. 

Proof  to  the  caaXiaiy  is  found  in  the 
observation  report  Inspector  CNeil 
made  and  the  photograi^s  he  took 
during  his  inspection  at  American 
industrial  Qtemical  Company,  which 
had  purchased  the  potassium 
permanganate  bom  Kimson.  The 
Inspector's  observation  report  shows 
that  he  observed  3d  pails  of  potassium 
permanganate,  none  of  which  were 
marked  with  a  UN  identification 
number.  The  photographs  show,  as 
Respondent  argues  they  should,  the 
clear  plastic  wrap  Respondent  puts 
around  the  pails  to  hold  them  in 
position.  Respondent  maintains  that  the 
labels  are  placed  on  the  top  of  the  pails. 
However,  the  photographs  clearly  show 
the  tops  of  the  upper  row  of  pails  and  no 
label  can  be  seen  on  any  of  the  tops,  nor 
anywhere  else.  The  photographs  and  the 
observation  report  are  sufficient 
evidence  to  conclude  that  the  labels 
were  not  affixed  to  the  pails  at  the  time 
they  left  Respondent's  warehouse. 
Furthermore,  Respondent  does  not 
present  any  evidence  to  substantiate  its 
suggestion  that  the  labels  were  later 
removed. 

The  Acting  Chief  Counsel  mitigated 
the  proposed  penalty  by  $250  for  the 
delay  between  the  inspection  and  the 
issuance  of  the  Notice.  There  is  no  basis 
in  the  record  for  further  mitigation. 

Findings 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Acting  Chief  Counsel's  Order.  I 
find  that  a  civil  penalty  of  $2,500  is 
appropriate  in  light  of  the  nature  and 
circumstances  of  these  violations,  their 
extent  and  gravity,  Respondent's 
culpability.  Respondent's  lack  of  prior 
offenses.  Respondent's  ability  to  pay, 
the  effect  of  a  civil  penalty  on 
Respondent's  ability  to  continue  in 
business,  and  all  other  televant  factors. 

Therefore,  the  Order  of  October  17, 
1990.  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  48  CFR  107.331. 

The  $2,500  civil  penalty  is  now  due 
and  payable.  If  the  civil  penalty  is  paid 
within  30  days  of  the  date  of  issuance  oi 
this  Action  on  Appeal  no  interest  will 


be  diarged.  It  however,  the  civil  penalty 
is  not  paid  by  that  date,  die  Chief  of  the 
General  Acoounttog  Branch  of  the 
Department's  Accoanting  Operations 
Division  wiD  assess  tntoest  and 
administrative  charges,  and  initiate 
collection  activities  on  the  debt  and 
those  diarges.  Interest  on  the  debt  will 
accrue  from  the  date  of  issuance  of  this 
Action  on  Appeal  at  the  applicable  rate 
in  accordance  with  31  U.S.C  3717, 4  CFR 
102.13.  and  49  CFR  89.23. 

Pursuant  to  those  same  authorities,  a 
late-payment  penalty  of  six  percent  (6%) 
per  year  will  be  chai^ged  on  any  portion 
of  the  debt  that  is  more  die  90  days  past 
due.  This  penalty  will  accure  from  the 
date  this  Action  on  Appeal  is  received. 

Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  General  Accounting 
Branch  (M-86.2).  Accounting  Operations 
Divisions,  Office  of  the  Secretary,  room 
9112,  Department  of  Transportation  400 
Sevendi  Street,  8W.  Washington,  DC 
20590-0001.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  die  Office  of  die  Chief  Counsel  (DCC- 
1),  RSPA  room  8405,  at  the  same  street 
address. 

This  decision  of  appeal  constitutes  the 
final  administrative  action  in  this 
proceeding. 

Date  laraed  Mardi  20, 1991. 
Travis  P.  Dungan. 

Certified  Mail— Retiini  Receipt  Requested 
[Ref.  No.  90-84^^] 

Actios  on  ^ipeol 

In  the  Matter  of:  Whitaker  OH  Co., 
Respondent 

Background 

On  October  2a  1900,  die  Acting  Chief, 
Counsel  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Whitaker  Oil  Company  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$3,000  for  having  loiowingly  offered  for 
transportation  in  commerce  corrosive 
liquid,  iLO.s.,  in  non-DOT  specification 
packaging  (Violation  No.  1)  and  without 
marking  die  {Hoper  shipping  name  and 

hazard  class  on  the  shipping  paper 

(Violation  No.  2),  in  vk^tion  of  49  CFR 
l/1.2(a).  172.202(aHl).  172.202(aK2).  and 
173.245(a).  The  Order  assessed  a  t^SXOO 
civil  penalty,  reduced  from  the  $4,000 
civil  penalty  originally  proposed  in  the 
June  15, 1990  Notke  of  Probable 
Violatioa  By  letter  dated  November  27, 
1990,  Respondent  submitted  an  appeal 
of  the  Order.  RSPA  received  the  appeal 
letter  on  December  6, 1990,  more  than  a 
week  aft(»'  the  November  26  deadline  for 


appeal  Althoo^  dw  appeal  was  filed 
after  the  dea(fliiie.  I  an  waiving  the  20- 
day  appeal  period  requirement  in  this 
case.  The  Chief  CooDsd's  Order  is 
incorporated  herein  by  leference. 

Discussion 

Respondent  contends  that  the  $3,000 
civil  penalty  is  excessive  for  the  two 
violadoos,  and  states  that  there  was  no 
intent  to  "specifically  circumvent  die 
regulations."  Responident  contends  that 
consideration  of  die  "nature, 
circumstances,  extent  and  gravity  of 
these  allegations,  would  dictate  a  much 
lowrer  penalty  if  at  all" 

Respondent  was  advised  in  die  Notice 
that  a  violation  is  "knowing"  when  a 
person  has  actual  knowledge  of  die  facts 
giving  rise  to  the  violation  or  should 
have  Imown  of  those  facts.  There  is  no 
requirement  that  the  person  intend  to 
violate  or  circumvent  th^  regulations. 
The  Acting  Chief  Counsel  specifically 
considered  the  nature,  drcamstances, 
extent,  and  gravity  of  the  violattons 
when  assessing  the  civil  penalty,  in 
addition  to  the  other  factors  required  to 
be  considered.  The  Acting  Chief  Counsel 
substantially  reduced  the  amount  of  the 
civil  penalty  after  considering  corrective 
action  taken  by  the  Respondent  I  do  not 
find  any  basis  in  the  record  for  further 
mitigating  the  amount  of  the  penalty  for 
these  violations. 

Findings 

I  have  determined  that  there  is  not 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Order.  I  find  diat  a  civil  penalty  of 
$3,000  is  appropriate  in  light  of  the 
nature  and  circumstances  of  these 
violations,  their  extent  and  gravity. 
Respondent's  culpability,  Re^;>ondent's 
lack  of  prior  offenses.  Respondent's 
ability  to  pay.  die  effect  of  a  civil 
penalty  on  Respondent's  ability  to 
continue  in  business,  and  all  other 
relevant  factor*. 

Therefore,  die  Order  of  October  29. 
1990.  is  affirmed  as  lielng  substantiated 
or  the  record  and  as  being  in  accordance 
with  the  assessment  criteria  prescribed 
in  49  CFR  107.33lr 

The  $3,000  civil  penalty  is  now  due 
and  payable.  If  the  civil  penalty  is  paid 
widiin  30  days  of  the  date  of  issoance  of 
this  Action  on  Appeal  no  Interest  will 
be  charged.  If,  however,  the  civU  penalty 
is  not  paid  by  diat  date,  die  Chief  of  die 
General  Accounting  Standi  of  the 
Department's  Accounting  Operations 
Division  will  assess  interest  and 
administrative  charges,  and  Initiate 
collection  activitfes  on  the  debt  and 
those  charges.  Interest  on  die  debt  will 
accrue  from  the  date  of  issuance  of  this 
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Action  on  Appeal  at  the  applicable  rate 
in  accordance  vrith  31  U.S.C.  3717,  4  CFR 
102.13,  and  49  CFR  89.23.  Pursuant  to 
those  same  authorities,  a  late-payment 
penalty  of  six  percent  (6%)  per  year  will 
be  charged  on  any  portion  of  the  debt 
that  is  more  than  90  days  past  due.  This 
penalty  will  accrue  from  the  date  this 
Action  on  Appeal  is  received. 

Payment  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief.  General  Accounting 
Branch  {M-66.2).  Accounting  Operations 
Division.  Office  of  the  Secretary,  room 
9112,  Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590-0001.  Respondent  must  send  a 
photocopy  of  that  check  or  money  order 
to  the  Office  of  the  Chief  Counsel  (DCC- 
1],  RSPA,  room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Irsued:  January  28, 1991. 
Travis  P.  Dungan. 
Certified  mail — Return  receipt  requested 

[Ref.  No.  go-ias-SPl 


Action  on  Appeal 

In  the  Matter  of:  United  Laboratories,  Inc. 
Respondent. 

Background  \ 

On  February  8, 1991.  the  Chief 
Counsel.  Research  and  Special  Programs 
Administration  (RSPA).  U.S.  Department 
of  Transportation,  issued  an  Order  to 
United  Laboratories,  Inc.  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$4,750  for  having  knowingly  offered  for 
transportation  in  commerce  a  hazardous 
material,  oxidizer,  corrosive  solid,  n.o.s.. 
in  non-DOT  specification  packaging,  in 
violation  of  49  CFR  171.2(a)  and  173.154. 
The  Order  reduced  the  civil  penalty 
originally  proposed  in  the  November  13, 
1990  Notice  of  Probable  Violation  from 
$5,500  to  $4,750.  By  letter  dated  February 
14, 1991 ,  Respondent  submitted  a  timely 
appeal  of  the  Order.  The  Chief  Counsel's 
Order  is  incorporated  herein  by 
reference. 

Knowingly  | 

The  first  issue  raised  by  the 
Respondent  concerns  whether  the 
violation  was  committed  "knowingly"  as 
required  by  the  Hazardous  Materials 
Regulations  (HMR).  Respondent  stated: 
The  record  is  clear  that  the  supplier,  on 
a  one  time  basis,  breached  that  contract, 
and  shipped  United  non-conforming 
containers.  There  is  no  proof  that  United 
had  actual  recognition  and  knowledge  of 
the  breach." 


UMI 


A  violation  is  committed  "knowingly" 
if  a  person  has  actual  knowledge  of  the 
facts  that  gave  rise  to  the  violation  or 
"should  have  known"  the  facts  that  gave 
rise  to  the  violation.  49  CFR  107.299. 

A  party  offering  hazardous  materials 
for  transportation  is  presumed  to  be 
aware  of  the  regulations'  requirements. 
Therefore,  the  issue  on  appeal  is 
whether  the  Respondent  should  have 
known  the  facts  that  gave  rise  to  the 
violation. 

The  Respondent  was  found  to  have 
violated  the  HMR  by  offering  for 
shipment,  and  actually  shipping,  a 
corrosive  oxidizer  in  non-DOT 
specification  polyethylene  packages. 
Although,  as  noted  in  the  Respondent's 
August  28. 1990  letter,  these  non-DOT 
specification  packages  were 
manufactured  and  filled  by  third  parties; 
these  packages  were  stored  in  the 
Respondent's  facilities,  handled  by  the 
Respondent's  employees  and  distributed 
by  the  Respondent  to  its  Sparks,  Nevada 
facility.  Hence,  the  Respondent's 
employees  had  the  ability  and  the 
opportunity  to  discover  that  these 
containers  were  in  fact  non-DOT 
specification  packaging.  Thus,  the 
general  rule  that  notice  to  a 
corporation's  employee  is  notice  to  the 
corporation  applies,  since  the 
Respondent's  employees  exercised 
functional  responsibilities  over  the  area 
where  the  violation  occurred  and 
therefore,  could  be  reasonably  expected 
to  perceive  the  violation.  As  a  result,  I 
find  that  a  reasonable  party  acting 
under  circumstances  similar  to  those 
which  confronted  the  Respondent  and 
exercising  reasonable  caution  would 
have  known  the  facts  which  gave  rise  to 
the  Respondent's  violation.  Thus,  I 
conclude  that  for  the  purposes  of  the 
HMR  the  Respondent  should  have 
known  those  facts  that  gave  rise  to  its 
violation. 

The  Respondent  also  argues  that  it 
was  the  unfortunate  victim  of  a  third 
party  supplier  who  "slipped  in 
nonconforming  containers."  However,  a 
Respondent  may  not  escape  its  HMR 
responsibilities  by  shifting  those 
responsibilities  to  a  third  party.  As  the 
Respondent  recognized  so  aptly  in  its 
appeal:  "It  is  a  simple  case  of 
inadvertence:  all  the  steps  for 
compliance  were  taken  by  United;  a 
third  party  breached  and  United's 
shipping  department  failed  to  recognize 
the  breach,  (emphasis  added).  The  fact 
that  the  Respondent  may  have  received 
nonconforming  containers  from  a  third 
party  supplier  may  support  mitigating 
the  penalty,  but  on  its  own  merits,  it 
would  not  justify  reducing  the 
Respondent's  civil  penalty  to  zero. 


Assessment  Criteria      ' 

With  regard  to  imposing  a  civil 
penalty,  the  Respondent  argues  that  the 
assessment  criteria  do  not  justify 
imposing  a  fine.  In  addition,  the 
Respondent  claims  that  such  a  penalty 
would  impose  a  financial  hardship  and 
adversely  affect  its  ability  to  stay  in 
business.  The  gravity  of  offering 
hazardous  materials  for  transportation 
.n  non-DOT  specification  packages 
involves  the  issue  of  package  integrity. 

There  is  no  built-in  assurance  that 
non-DOT  specification  packaging  can 
withstand  the  stress  associated  with  the 
transportation  process.  One  goal  of  the 
HMR  is  to  reduce  the  risk  of  such 
failures  by  requiring  that  all  hazardous 
materials,  which  are  in  transportation, 
be  packaged  in  containers  which  satisfy 
certain  DOT  specifications. 

Addressing  the  financial 
considerations,  an  August  31. 1990  Dun 
&  Bradstreet  report  indicates  that  as  of 
July  31, 1989.  the  Respondent  has  a 
current  ratio  of  1.62.  on  c\irrent  assets  of 
$5.9  million,  including  $82,000  in  cash, 
and  ciurent  liabilities  of  $3.6  million. 
The  Respondent's  retained  earnings 
were  listed  as  $3.9  million.  These  figures 
must  be  weighted  against  the 
Respondent's  claims  of  "shrinking"  sales 
and  profits.  The  Respondent  submitted 
"Exhibit  A"  which  indicates  that  it  is  in 
violation  of  its  loan  covena'nts  with  the 
Northern  Trust  Bank.  This  exhibit  and 
the  Respondent's  written  conmients 
support  the  claim  that  the  Respondent  is 
experiencing  "shrinking"  sales  and 
profits.  I  have  considered  this 
information  in  determining  the  amount 
of  the  civil  penalty. 

I  have  determined  thatthere  is 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  The 
Respondent's  appeal  emphasized  that  it 
had  recently  invested  in  numerous 
capital  expenditures  to  improve  its 
facility.  The  Respondent  claims  it 
demonstrated  good  faith  by  taking 
immediate  corrective  action.  Based  on 
the  evidence  submitted  by  the 
Respondent.  I  find  that  a  reduction  in 
the  civil  penalty  is  appropriate. 

In  light  of  the  violation's  nature  and 
circumstances,  the  violation's  extent 
and  gravity.  Respondent's  culpability. 
Respondent's  single  prior  offense. 
Respondent's  ability  to  pay,  the  effect  of 
a  civil  penalty  on  Respondent's  ability 
to  continue  in  business,  and  all  other 
relevant  factors.  I  am  reducing  the 
assessed  civil  penalty  from  $4,750  to 
$3,900.  In  addition,  the  Respondent  is 
permitted  to  pay  the  penalty  in  12 
consecutive  monthly  installments  of 
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$325  each.  These  measures  are  taken  in 
light  of  the  Respondent's  financial 
condition. 

Amount  of  Relief 

Therefore,  the  Order  of  February  6. 
1991,  is  modified  to  reduce  the  assessed 
penalty  to  $3,900  and  to  include  a 
payment  plan.  The  remainder  of  the 
Order  is  affirmed  as  being  substantiated 
on  the  record  and  as  being  in 
accordance  with  the  assessment  criteria 
prescribed  in  49  CFR  107.331. 

The  $3,900  civil  penalty  shall  be 
payable  in  12  monthly  installments  of 
$325  each,  with  the  first  payment  due 
within  30  days  of  the  date  of  issuance  of 
this  Action  on  Appeal  and  with  each 
succeeding  payment  due  every  thirty 
days  thereafter  until  the  entire  amount 
is  paid. 

Should  the  Respondent  default  on  any 
payment  in  this  schedule,  the  entire 
amoimt  of  the  remaining  civil  penalty 
shall,  without  further  notice,  become 
immediately  due  and  payable  as  of  the 
date  the  first  $325  was  due. 

If  the  Respondent  fails  to  pay  this 
$3,900  civil  penalty  in  accordance  with 
the  terms  of  this  Action  on  Appeal,  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division  will  assess  interest 
and  administrative  charges  and  initiate 
collection  activities  on  the  debt  and 
those  charges. 

Interest  on  the  debt  will  accrue  from 
the  date  of  issuance  of  this  Action  on 
Appeal  at  the  applicable  rate  in 
.  accordance  with  31  U.S.C.  3717. 4  CFR 
102.13.  and  49  CFR  89.23.  Pursuant  to 
those  same  authorities,  a  late-payment 
penalty  of  six  percent  (6%)  per  year  will 
be  charged  on  any  portion  of  the  debt 
that  is  more  than  90  days  past  due.  This 
penalty  will  accrue  from  receipt  of  this 
Action  on  Appeal. 

Payments  must  be  made  by  certified 
check  or  money  order  (containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  General  Accounting 
Branch  {M-86.2).  Accounting  Operations 
Division.  Office  of  the  Secretary,  room 
9112,  Department  of  Transportation,  400 
Seventh  Street ,  SW.,  Washington,  DC 
20590-0001.  Respondent  must  send  a 
photocopy  of  each  check  or  money  order 
to  the  Office  of  the  Chief  Counsel  (DCC- 
1),  RSPA,  room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Date  Issued:  May  20, 1991. 
Travis  P.  Dungan. 
Certifled  mail — Return  receipt  requested 


[Ref.  No.  91-e2-EXRI 

Actkm  on  Appeal 

In  the  Matter  of:  Abacana  Industries. 
Respondent 

Background 

On  February  27. 1991.  the  Chief 
Counsel.  Research  and  Special  Programs 
Administration  (RSPA),  U.S.  Department 
of  Transportation,  issued  an  Order  to 
Abcana  Industries  (Respondent) 
assessing  a  penalty  in  the  amount  of 
$5,000  for  having  knowingly  offered  for 
transportation  in  commerce  corrosive 
materials  in  non-DOT  specification 
plastic  bottles  inside  a  high-density 
polyethylene  box.  in  violation  of  49  CFR 
171.2(a)  and  173.277(a)(6).  The  Order 
assessed  a  civil  penalty  of  $5,000. 
reduced  from  the  $5,500  civil  penalty 
originally  proposed  in  the  January  11, 
1991  Notice  of  Probable  Violation 
(Notice).  The  Order  also  authorized  a 
payment  plan  of  eight  monthly 
installments  of  $625  each. 

By  letter  dated  March  4. 1991. 
Respondent  submitted  a  timely  appeal 
of  the  Order.  The  Chief  Counsel's  Order 
is  incorporated  herein  by  reference. 

Discussion 

In  its  appeal.  Respondent  denied  that 
it  "knowingly"  committed  the  violation. 
Respondent  stated  that  it  thought  it  only 
had  to  apply  for  the  exemption  once. 

As  indicated  in  the  original  Notice  to 
Respondent  under  49  CFR  107.299,  a 
violation  is  "knowing"  when  a  person 
has  actual  knowledge  of  the  facts  giving 
rise  to  the  violation  or  should  have 
known  of  those  facts;  there  is  no 
requirement  that  the  person  actually 
knew  of,  or  intended  to  violate,  the  legal 
requirements.  As  stated  in  the  Order, 
the  two-paragraph  document  making 
Respondent  a  party  to  the  exemption 
contained  a  clear  statement:  "The 
expiration  date  of  the  exemption  is 
September  1, 1985  for  the  party (s)  listed 
below."  Respondent  was  one  of  four 
parties  on  that  list. 

Therefore,  Respondent's  failure  to 
read  the  exemption  document  does  not 
excuse  its  offering  hazardous  materials 
in  packaging  not  authorized  by  the 
regulations. 

Respondent  also  stated  that  it  was 
imder  the  impression  that  it  would  have 
a  telephone  conference.  An  informal 
conference  must  be  requested  in  writing. 
Respondent's  January  18, 1991  response 
to  the  Notice  stated  diat  it  would  like  to 
make  an  informal  response  or  ask  for  a 
conference.  Respondent's  January  18 
letter  was  considered  the  informal 
response,  and  Respondent  did  not  renew 
its  request  for  a  conference. 


Respondent  also  requested  that 
additional  consideration  be  given  to  its 
ability  to  pay  the  $5,000  civil  penalty. 
Respondent  submitted  an  additional 
financial  statement  with  its  appeal. 

In  response  to  financial  information 
submitted  by  Respondent,  the  Chief 
Counsel's  Order  reduced  the  proposed 
penalty  by  $500  and  authorized  payment 
of  the  $5,000  penalty  in  eight  monthly 
installments  of  $825  each.  In  light  of 
Respondent's  renewed  pica  of  financial 
hardship  and  its  most  recent  financial 
statement,  I  have  independently 
reviewed  all  the  financial  information 
Respondent  has  submitted.  I  note  that 
although  Respondent  has  cash  on  hand 
of  approximately  $42,000,  its  ratio  of 
current  assets  ($399,800)  to  current 
liabilities  ($722,800)  is  an  unfavorable 
0.55. 

In  light  of  all  the  relevant  evidence.  I 
believe  that  a  $3,000  civil  penalty  is 
appropriate  for  the  violation  in  this  case, 
and  that  Respondent  should  be 
permitted  to  pay  that  penalty  in  eight 
consecutive  monthly  installments  of 
$375  each.  This  will  ensure  that 
adequate  consideration  is  given  to 
Respondent's  ability  to  pay  and  to  the 
effect  of  this  penalty  on  Respondent's 
ability  to  continue  in  business. 

Findings 

I  have  determined  that  there  is 
sufficient  information  to  warrant 
mitigation  of  the  civil  penalty  assessed 
in  the  Chief  Counsel's  Order.  I  find  that 
a  civil  penalty  of  $3,000  is  appropriate  in 
light  of  the  nature  and  circumstances  of 
this  violation,  its  extent  and  gravity. 
Respondent's  culpability.  Respondent's 
lack  of  prior  offenses.  Respondent's 
ability  to  pay.  the  effect  of  a  civil 
penalty  on  Respondent's  ability  to 
continue  in  business,  and  all  other 
relevant  factors. 

In  addition,  I  have  determined  that  the 
Respondent  may  pay  this  $3,000  civil 
penalty  in  eight  consecutive  monthly 
installments  of  $375  each. 

Therefore,  the  Order  of  February  27, 
1991,  including  the  authorization  of  a 
payment  plan,  is  affirmed  as  being 
substantiated  on  the  record  and  as  being 
in  accordance  with  the  assessment 
criteria  prescribed  in  49  CFR  107.331, 
except  that  the  civil  penalty  assessed 
therein  is  reduced  to  $3,000,  and 
authorized  to  be  paid  in  accordance 
v\rith  the  following  payment  plan.  The 
civil  penalty  of  $3,000  shall  be  payable 
in  ei^t  monthly  installments  of  $375 
each,  with  the  first  payment  due  within 
30  days  of  the  date  of  issuance  of  this 
Action  on  Appeal  and  each  succeeding 
payment  due  every  30  days  thereafter 
until  the  entire  amount  is  paid.  If 
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Respondent  defaults  on  any  payment  of 
this  pa3nnent  schedule,  the  entire 
amount  of  the  remaining  civil  penalty 
shall,  without  further  notice,  become 
immediately  due  and  payable  as  of  the 
date  that  the  first  $375  installment  is 
due. 

If  Respondent  fails  to  pay  this  $3,000 
civil  penalty  in  accordance  with  the 
terms  of  this  Action  on  Appeal  the 
Chief  of  the  General  Accounting  Branch 
of  the  Department's  Accounting 
Operations  Division  will  assess  interest 
and  administrative  charges  and  initiate 
collection  activities  on  the  debt  and 
those  charges.  Interest  on  the  debt  will 
accrue  from  the  date  of  issuance  of  this 


Action  on  Appeal  at  the  applicable  rate 
in  accordance  with  31  U.S.C  3717.  «d 
CFR  102.13.  and  49  CFR  89.23.  Pursuant 
to  those  same  authorities,  a  late- 
payment  penalty  of  six  percent  (6%)  per 
year  will  be  charged  on  any  portion  of 
Uie  debt  that  is  more  than  90  days  past 
due.  Tliis  penalty  wiU  accrue  from  the 
date  this  Action  on  Appeal  is  received. 
Payments  must  be  made  by  certified 
check  or  money  order  [containing  the 
Ref.  No.  of  this  case)  payable  to  the 
"Department  of  Transportation"  and 
sent  to  the  Chief,  Accounting  Branch  (M- 
86.2),  Accounting  Operations  Division, 
Office  of  the  Secretary,  room  9112, 
Department  of  Transportation,  400 


Seventh  Street  SW.,  Washington,  DC 
20590-0001.  Respondent  must  send  a 
photocopy  of  each  check  or  money  order 
to  the  Office  of  the  Chief  Counsel  (DCC- 
1).  RSPA,  room  8405,  at  the  same  street 
address. 

This  decision  on  appeal  constitutes 
the  final  administrative  action  in  this 
proceeding. 

Dele  Issued:  May  8, 1991. 
Travis  P.  Dungan, 
Certified  mail — Return  receipt  requested 

(FR  Doc  92-609  Filed  1-17-82;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Administration  for  Children  and 
Families 

[Program  Announcement  Na  93657.91 1 

Drug  Atnise  Preyention  Program  for 
Runaway  and  Homeless  Youtt^ 
Availal>ility  of  Rnancial  Assistance  for 
FY  1992  and  Request  for  Applications 

AGcNCV:  Administration  on  Children, 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF).  i 

ACTION:  Announcement  of  the 
availability  of  financial  assistance  and 
request  for  applications  for  drug  abuse 
prevention  programs  for  runaway  and 
homeless  youth. ^^^^^ 

summary:  The  Family  and  Youth 
Services  Bureau  of  the  Administration 
on  Children,  Youth  and  Families 
announces  the  availabiUty  of  fiscal  year 
1992  funds  for  competing  new 
discretionary  grants  under  the  Drag 
Abuse  Prevention  Program  for  Runaway 
and  Homeless  Youth.  The  purpose  of 
this  program  is  to  improve  and  expand 
drug  abuse  prevention,  education  and 
information  services  to  runaway  and 
homeless  youth  and  their  families. 

This  announcement  contains  all  of  the 
necessary  application  materials  to  apply 
for  Community-Based  Comprehensive 
Service  Projects.  Approximately 
$4,500,000  is  available  to  support  grant 
awards  under  this  program 
announcement.  An  estimated  45  to  50 
grants  will  be  awarded. 
DATES:  The  closing  date  for  receipt  of 
grant  applications  is  March  23, 1992. 
AODRESSCS:  Application  receipt  point 
Drug  Abuse  Prevention  Program  for 
Runaway  and  Homeless  Youth, 
Department  of  Health  and  Human 
Services,  Administraticm  for  Qiildren 
and  Families,  Division  of  Discretionary 
Grants,  room  341-F.2,  Hubert  R 
Humphrey  Building,  200  Independence 
Avenue,  SW..  Washington,  DC  20201. 
Attention:  Ruthelle  O.  Stafford. 
FOn  FUNTMER  INFORMATION  CONTACT: 
Anita  G.  Wright,  Administration  on 
Children,  Youth  and  Families,  Family 
and  Youth  Services  Bureau,  Program 
Support  Division.  P.O.  Box  1182, 
Washington,  DC  20013;  Telephone:  (202) 
245-0049.' 
SUPPLEMENTARY  INFORMATION:. 

Part  I:  General  InformatioD 

A.  Program  Purpose 

Section  3511  of  PubUc  Law  100-690. 
the  Anti-Drug  Abuse  Act  of  1988  (the 
Act),  established  the  Drug  Abuse 


Educatkm  and  Prevention  Program  for 
Runaway  and  Homeless  Youth.  The 
specific  purposes  of  this  Program  are  to: 

1.  Provide  Individual,  family,  and 
group  counseling  to  runaway  youth  and 
their  famihes  and  to  homeless  youth  for 
the  purpose  of  preventing  or  reducing 
the  illicit  use  of  drugs  by  such  youth; 

2.  Develop  and  support  peer 
counseling  programs  for  runaway  and 
homeless  youth  related  to  the  illicit  use 
of  drugs; 

3.  Develop  and  support  community 
education  activities  related  to  the  illicit 
use  of  dnigs  by  runaway  and  homeless 
youth,  includiiig  outreach  to  individual 
youth; 

4.  Provide  runaway  and  homeless 
youth  in  rural  areas  with  assistance 
(including  the  development  of 
community  support  groups)  related  to 
the  illicit  use  of  drugs; 

5.  Provide  information  and  training 
regarding  issues  related  to  the  illicit  use 
of  drugs  by  runaway  and  homeless 
youth  to  individuals  involved  in 
providing  services  to  these  youth; 

6.  Support  research  on  illicit  drug  use 
by  runaway  and  homeless  youth,  the 
effects  on  such  youth  of  drug  abuse  by 
family  members,  and  any  correlation 
between  such  use  and  attempts  at 
suicide;  and 

7.  Improve  the  availability  and 
coordination  of  local  services  related  to 
drug  abuse  for  runaway  and  homeless 
youth. 

While  funds  are  available  for  drug 
treatment  referral  as  a  project 
component,  there  is  no  provision  in  the 
statute  for  the  direct  provision  of  drug 
treatment  services. 

The  overall  purpose  of  the  Drug 
Abuse  Prevention  Program  is  to  hdp 
communities  address  the  problem  of 
drug  abuse  among  runaway  and 
homeless  youth  through  the  preventicm. 
early  intervention,  and  reduction  of  drug 
dependency.  The  Administration  on 
Qiildren,  Youth  and  Families  will  award 
grants  to  support  direct  services  and 
coordination  activities  which  are 
designed  to  achieve  the  specific 
purposes  identified  above.  Researdi  on 
illicit  drug  use  by  runaway  and 
homeless  youth  and  related  issues  is 
currently  being  supported  by  ACYF  and 
will  not  be  funded  under  this 
announcement 

B.  Definitions 

For  the  purposes  of  this  program 
announcement  the  following  definitions 
apply: 

1.  Drug  means  a  beverage  containing 
alcohol  or  a  controlled  substance  as 
defined  in  section  102  of  the  Controlled 
Substances  Act. 

Z  Illicit  means  unlawful  or  injurious. 


S.  Community-Based  means  located 
within  the  community  and  maintained 
with  community  and  consumer 
participation  in  the  planning,  operation, 
and  evaluation  of  its  programs. 

4.  Public  Agency  means  any  State, 
unit  of  local  government,  combination  of 
such  States  or  units,  or  any  agency, 
department  or  instrumentality  of  any  of 
the  foregoing. 

5.  State  means  any  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  Virgin  Islands,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands  (Palau). 

6.  Runaway  Youth  means  a  person 
under  18  years  of  age  who  absents 
himself  or  herself  from  home  or  place  of 
legal  residence  without  the  permission 
of  parents  or  legal  guardian.  This 
definition  is  derived  from  the  regulatory 
definition  (45  CFR  1351.1(f))  of  runaway 
youth  for  the  Runaway  and  Homeless 
Youth  Act  (42  U.S.C.  5701  et  seq.]. 

7.  Homeless  Youth  means  a  person 
under  21  years  of  age  who  is  in  need  of 
services  and  for  whom  it  is  not  possible 
to  live  in  a  safe  environment  with  a 
relative  and  for  whom  there  is  no  other 
safe  alternative  living  arrangement  This 
definition  is  derived  from  the  statutory 
definition  in  the  Transitioiul  Living 
Grant  Program  (42  U.S.C  5714-1  et  seq.). 

The  definitions  of  "runaway  youth" 
and  "hcmieless  youth"  above  are  used  to 
ensure  diat  any  such  youth  being  served 
under  the  Rimaway  and  Homeless 
Youth  Act  are  included  in  the  target 
population  for  services  under  this 
announcement 

C Background 

The  Family  and  Youdi  Services 
Bureau  (FYSB)  within  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  administers  proems 
that  target  services  to  an  adolescent 
population  of  approximately  1.3  million 
runaway  and  homeless  youth  who 
inhabit  the  streets  of  this  nation 
annually.  This  population's  lifestyles  put 
them  among  the  most  high-risk  groups  in 
tlie  nation  for  exposure  to  and  use  of 
akohol  and  other  illegal  substances.  The 
abuse  of  drugs  has  had  an  increasingly 
severe  impact  on  this  vulnerable  group. 
Reports  from  shelters  which  serve 
runaway  and  homeless  youth  under  the 
provisions  of  the  Runaway  and 
Homeless  Youth  Act  (title  m  of  the 
juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  Public  Law  93- 
415,  as  amended)  indicate  a  growing 
drug  abuse  problem.  In  1988, 15.4 
percoit  of  the  youth  entering  the 
shelters  indicated  a  personal  drug  abuse 
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problem.  In  addition.  16.6  percent  of  the 
youth  entering  the  shelters  reported 
their  reason  for  running  away  as  being 
drug  and/or  alcohol  abuse  on  the  part  of 
their  parents. 

A 1990  survey  by  The  National 
Network  of  Runaway  and  Youth 
Services  of  185  conununity-based 
agencies  that  serve  runaway  and 
homeless  youth  found  substance  abuse 
to  be  the  leading  health  problem  among 
the  youth  served.  Several  other  studies 
reveal  that  the  incidence  of  substance 
abuse  by  runaway  and  homeless  youth 
in  large  urban  areas  is  significantly 
greater  than  the  rate  of  abuse  by  other 
adolescents.  The  prevalence  of  the 
problem  is  underscored  by  the  fact  that 
not  only  are  youth-serving  agencies  in 
major  urban  areas  reporting  an  increase 
in  drug  use  among  their  client 
population,  but  providers  in  small  towns 
and  rural  communities  are  also  finding 
that  more  than  half  of  their  cUents  are 
reporting  drug  abuse  as  a  primary 
problem. 

While  several  studies  provide  some 
evidence  of  alcohol  and  drug  abuse 
decline  in  the  goieral  populatira,  recent 
locally  based  studies  indicate  that  this  is 
not  the  trend  among  the  runaway  and 
homeless  youth  population.  While  there 
are  indications  Uiat  the  use  of  marijuana 
among  this  population  is  declining,  there 
has  be«i  a  marked  increase  in  the  use  of 
alcohol  and  other  dangerous  and 
addictive  drugs  sud>  as  cocaine  and  its 
derivative,  crack;  Alcohol  use  among  the 
younger  adolescent  population  is  also 
on  the  increase.  The  use  of  alcohol  is  of 
particular  concern  because  it  oftcm  leada 
to  other  serious  substaiice  abuse. 

Hie  youth  entoing  the  shdter*  today 
appear  to  be  more  disturbed  and 
difficult  to  serve;  a  trend  often 
associated  with  an  increase  in 
substance  abuse.  These  youth  often 
suffer  from  a  variety  of  mental,  physical, 
educational  and  social  deficiencies 
which  are  exacerbated  by  involvement 
with  illicit  drugs.  The  street  life 
environment  places  runaway  and 
homeless  yoirth  at  a  significant  risk  of 
involvonent  in  die  abuse  of  drugs  and 
the  related  consequence  of  contracting 
and  transmitting  communicable 
diseases,  induing  the  AIDS  virus.  The 
implementatitm  of  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L 100-600)  provides 
Federal  assistance  to  mote 
comprehensively  address  the  problem  of 
drug  mvolvement  among  runaway  and 
homeless  youth.  Initial  grant  awards 
under  section  3511  of  Public  Law  lOO- 
690  were  made  in  FY  1980.  During  fiscal 
years  1989  and  1990,  approximately 
$25.5  million  was  awarded  to  184 
organizations  to  address  the  problem. 


Under  the  FY  1969  program 
announcement,  approximately  $14 
million  in  discretionary  grant  awards 
were  made  to  104  agencies  and 
organizations  located  in  36  States, 
including  Puerto  Rico  and  the  District  of 
Columbia.  These  awards  were  made  to 
support  projects  designed  to  improve  or 
expand  existing  servicesr  develop 
networking  in  rural  and  other  areas  with 
minimal  services;  develop  innovative 
program  models;  and  provide  special 
services  for  Native  American  youth  on 
or  near  Indian  reservations  and  Alaska 
Native  villages. 

In  FY  1990,  approximately  $11.5 
million  in  discretionary  grants  were 
made  to  an  additional  80  organizations 
throughout  the  United  States.  In  addition 
to  the  above  purposes,  demonstration 
grants  were  awarded  in  FY  1990  to  focus 
on  services  to  the  following  subgroups 
among  the  general  runaway  and 
homeless  youth  population:  Minority 
youth,  older  homeless  youth  in 
transition  to  independent  living,  and 
pregnant  adolescents.  Networking 
grants  were  also  expanded  to  focus  on 
local  as  well  as  statewide  coordination 
efforts. 

Also  during  FY  1990,  a  contract  was 
awarded  to  study  the  incidence  of  illicit 
drug  use  among  runaway  and  homeless 
youth,  the  effects  of  drug  abuse  by 
family  membera  on  such  youth  and  any 
correlations  between  drug  use  and 
attempts  at  suicide  and  other  harmful  or 
risk-taking  behavior  caused  or  abetted 
by  drugs.  In  addition,  a  management 
information  (data  collection]  system 
(MIS)  is  currently  being  developed  and 
tested  for  use  by  grantees.  Grantees 
funded  under  tlds  program 
announcement  will  be  required  to  fully 
cooperate  with  MIS  and  research 
contractora  funded  by  ACYF  to  support 
the  Drug  Abuse  Prevention  I^ogram  for 
Runaway  and  Homeless  Youth. 

No  program  announcement  was 
published  during  FY  1991  under  section 
3511  of  the  Anti-Drug  Abuse  Act  of  1968. 
However,  approximately  $13.5  milUon 
was  awarded  non-competitively  to 
grantees  previously  funded  in  fiscal 
yean  1989  and  1990. 

Given  the  magnitude  of  the  problem  of 
illicit  drug  involvement  among  runaway 
and  homeless  youth  and  the  continuing 
need  to  support  communities  in  their 
efforts  to  address  the  problem.  ACYF 
will  award  new  grants  under  this 
announcement  to  focus  on 
Comprehensive  Service  Projects  that 
improve  end/or  expand  services  to  the 
target  population. 

llie  Administration  on  Children. 
Youth  and  Families  seeks  to  expand  the 
availability  of  services  pertaining  to 


effective  drug  abuse  prevention, 
particularly  eariy  intervention, 
community  education  methods  and 
coordinated  service  delivery  systems  for 
this  hard  to  reach  population.  All 
applications  should  reflect  an 
understanding  that  drug  abuse 
prevention  and  reduction  cannot  be 
addressed  in  isolation,  particulariy  in 
cases  where  family  members,  especially 
parents,  are  also  users  of  illicit  drugs. 
Where  family  membera  are  present, 
their  involvement  should  be  strongly 
encouraged  as  an  integral  part  of  the 
services  provided.  In  addition,  in  the 
development  of  drug  abuse  prevention 
services,  ACYF  encourages  awareness 
of  and  sensitivity  to  the  particular  needs 
of  runaway  and  homeless  youth  who  are 
memben  of  ethnic  and  racial  minority 
groups,  and/or  are  street  youth  from 
economically  deprived  communities. 
These  groups  are  among  the  most  hard 
to  reach  subpopulations  of  runaway  and 
homeless  youth  and  are  in  greatest  need 
of  services. 

The  improvement  and  expansion  of 
direct  drug  abuse  prevention, 
intervention  and  reduction  services, 
including  more  accessible  community 
resources  and  support  for  runaway  and 
homeless  youth,  are  essential  activities 
under  this  program  announcement 
Although  section  3511  of  the  Act 
provides  for  services  as  well  as  referrals 
to  drug  treatment  programs,  drug 
treatment  itself  is  not  the  focus  of  this 
program,  and  will  not  be  supported 
under  this  program  announcement. 

Because  of  a  shortage  of  drug 
treatment  programs  in  many  areas  of  the 
country,  applicants  are  encouraged  to 
develop  innovative  approaches  to 
securing  appropriate  treatment  services 
for  the  runaway  and  homeless  youth 
they  serve. 

D.  Additional  Reaourcea 

The  Administration  on  Children. 
Youth  and  Families,  through  an 
Interagency  Agreement  with  the  Public 
Health  Service.  DHHS.  is  working  to 
improve  access  to  medical  services, 
including  drug  treatment  for  runaway 
and  homeless  youth.  The  Bureau  of 
Health  Care  Delivery  and  Assistance 
(BHCDA)  of  the  Public  HealUi  Service, 
with  funds  made  available  under  the 
Stewart  &  McKinney  Homeless 
Assistance  Act  of  1987,  has  awarded 
grants  to  public  and  private  non-profit 
organizations  across  the  country  to 
provide  primary  health  care  to  homeless 
populations.  Applicants  are  encouraged 
to  contact  these  organizations  and, 
where  possible,  access  and  coordinate 
with  these  resources.  These  grantees  are 
listed  in  appendix  IL 
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This  announcement  is  specifically 
targeted  to  runaway  and  homeless 
youth.  Potential  applicants  interested  in 
providing  drug  abuse  prevention 
services  to  high-risk  youth  other  than 
nmaway  and  homeless  youth  are 
encouraged  to  contact  the  Office  of 
Substance  Abuse  Prevention  (OSAP). 
For  information  on  OSAP  grant 
programs  and  other  drug  abuse 
prevention  resources,  applicants  should 
contact:  National  Clearinghouse  for 
Alcohol  and  Drug  Information.  P.O.  Box 
2345,  Rockville,  Maryland  20852. 1-800- 
487-4890. 

E.  Eligible  Applicants        | 

Any  State,  unit  of  local  government 
(or  combination  of  units  of  local 
government),  public  or  non-profit  private 
agency,  organization,  institution,  or 
other  non-profit  entity  is  eligible  to 
apply;  except  those  grantees  listed  in 
appendix  III,  which  were  originally 
awarded  Drug  Abuse  Prevention 
Program  grants  in  FY  1990  and  which, 
pending  satisfactory  performance,  are 
eligible  for  non-competitive  continuation 
funding  during  FY  1992.  All  other 
previously  funded  Drug  Abuse 
Prevention  Program  grantees  and  other 
eligible  agencies  may  apply  under  this 
program  announcement. 

Federally  recognized  Indian  Tribes 
are  eligible  to  apply  for  grants  as  units 
of  local  government.  Non-federally 
recognized  Indian  Tribes  and  urban 
Indian  organizations  are  eligible  to 
apply  for  grants  as  private,  non-profit 
agencies.  In  instances  where  more  than 
one  organization  submits  a  joint 
application  to  coordinate  activities 
under  this  annoimcement  one  legal 
entity  must  be  designated  as  the 
prospective  grantee. 

Non-profit  applicants  who  have  not 
previously  received  financial  support 
from  the  Administration  on  Children, 
Youth  and  Families  must  submit  proof  of 
their  non-profit  status  with  their  grant 
application.  This  can  be  done  either  by 
making  reference  to  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  or  by  submitting  a  copy  of 
its  letter  from  IRS  (IRS  Code,  sections 
501(c)(3)  and  501(c)(6)).  Non-profit 
applicants  cannot  be  funded  without 
acceptable  proof  of  this  status.  Although 
for-profit  entities  may  participate  as 
sub-grantees  to  eUgible  applicants,  they 
do  not  qualify  as  applicants  under  this 
grant  announcement. 
Applicants  must  indicate  in  their 
~  applications  a  willingness  to  cooperate 
with  third  party  contractors  funded  by 
ACYF,  including  participation  in  any 
management  information  (data 
collection)  system  operated  by  ACYF. 


F.  Available  Funds  and  Duration  of 
Projects 

The  Administration  on  Children. 
Youth  and  Families  expects  to  award 
approximately  $4,500,000  in  grants. 
Project  periods  for  grants  awarded 
under  this  announcement  will  be  for 
three  years.  The  award  of  funds  for  the 
second  and  third  budget  periods  will  be 
based  upon  the  availability  of  funds  and 
satisfactory  performance  by  the  grantee. 
The  maximum  Federal  share  for  each  12- 
month  budget  period  of  the  grant  award 
will  be  $100,000. 

G.  Applicant  Share  of  Project  Costs 

A  25  percent  non-Federal  share  ($1  for 
every  $3  of  Federal  funding),  either  in 
cash  or  third  party  in-kind  contributions, 
or  a  combination  thereof,  secured  from 
non-Federal  sources,  is  required  of  all 
projects.  For  example,  an  applicant  who 
appUes  for  $75,000  in  Federal  funding 
must  provide  $25,000  toward  the  project, 
for  a  total  project  cost  of  $100,000.  An 
applicant  who  applies  for  $100,000  in 
Federal  funding  must  provide  $33,333 
toward  the  project,  with  a  total  project 
cost  of  $133,333.  Contributions  of  more 
than  25  percent  are  encouraged. 
Applicants  which  do  not  provide  the 
required  25  percent  non-Federal  share 
will  not  be  considered  for  funding. 

Fart  n:  Responsibilities  of  Community- 
Based  Comprehensive  Service  Projects 

Approximately  45-50  grants  will  be 
awarded  to  improve  and/or  expand 
existing  services  related  to  preventing  or 
reducing  the  use  of  illicit  drugs  by 
runaway  and  homeless  youth.  To  ensure 
that  agencies  with  the  greatest  capacity 
for  providing  quality  services  are 
selected  for  funding  under  this 
announcement,  applicants  must 
demonstrate  in  the  program  narrative 
section  of  their  applications  that  they 
are  able  to  meet  the  requirements  of  the 
Act  and  other  apphcable  Federal 
policies  and  procedures. 

The  program  narrative  statement 
should  be  prepared  in  response  to  the 
requirements  enumerated  below  and  to 
the  review  criteria,  presented  in  part  HI, 
which  will  be  used  to  evaluate  the 
applications.  To  assist  applicants  in 
preparing  the  narrative  statements  of 
their  grant  submissions,  the  relevant 
requirements  of  the  Drug  Abuse 
Prevention  Program  for  Runaway  and 
Homeless  Youth  (sections  3511-3515  of 
the  Anti-Drug  Abuse  Act  of  1988]  and 
applicable  policies  and  procedures  have 
been  arranged  according  to  the  five 
review  criteria. 

The  program  narrative  should  be  clear 
and  concise,  and  should  not  exceed  30 
double-spaced  pages  exclusive  of 


necessary  attachments,  such  as 
organization  charts,  resumes,  and  letters 
of  agreement  or  support.  Review  of  tiie 
narrative  portion  of  the  statement  will 
be  limited  to  the  first  30  pages. 

A.  Objectives  and  Need  for  Assistance 

Applicants  should  specifically  identify 
one  or  more  purposes  of  the  Act,  as 
described  in  section  A  of  part  I  of  this 
announcement  which  it  will  carry  out 
through  the  use  of  grant  funds  (section 
3514(b)(1)). 

Further,  applicants  should  discuss  the 
rate  of  illicit  drug  use  by  juveniles  with 
particular  attention  being  paid  to 
runaway  and  homeless  youth  in  the 
community(ies)  to  be  served  (s'ection 
3515(a)(4))  and  the  availability  (or  lack 
thereof)  of  similar  services,  especially 
for  runaway  and  homeless  youth,  in  the 
geographical  area  where  services  will  be 
provided  (section  3515(a)(5)).  ACYF 
encourages  applications  Uiat  target  the 
particular  needs  of  runaway  and 
homeless  youth  who  are  members  of 
ethnic  and  racial  minority  groups,  and/ 
or  are  street  youth  from  economically 
deprived  communities  in  the 
development  of  drug  abuse  prevention 
services. 

B.  Results  and  Benefits  Expected 

Applicants  should  identify  the  results 
and  benefits  to  be  derived  from  the 
project,  stating  the  numbers  of  runaway 
and  homeless  youth  and  their  families  to 
be  served,  and  describing  the  types  and 
quantities  of  services  to  be  provided. 
The  applicant  should  discuss  how  the 
project  will  increase  the  capacity  of  the 
applicant  to  provide  services  to  address 
the  illicit  use  of  drugs  by  runaway  and^ 
homeless  youth  (section  3515(a)(3)). 
Further,  the  applicant  should  describe 
the  extent  to  which  the  project  will 
increase  the  level  of  services,  or 
improve  the  coordination  of  services,  in 
the  commimity  for  runaway  and 
homeless  youth  (section  3515(a)(6)). 

C.  Approach 

AppUcants  should  discuss  how  the 
project  will  be  carried  out,  including  a 
plan  of  action  detailing  how  the 
proposed  work  will  be  accomplished. 

ACYF  encourages  comprehensive 
approaches  to  the  problem  of  drug 
involvement  by  runaway  and  homeless 
youth  and  their  families.  Some 
applicants,  however,  may  want  to  focus 
more  narrowly  on  a  particular 
problem(s)  confit)ntijig  their  community 
or  on  a  specific  gap  in  services, 
llierefore.  while  interested  applicants 
aie  encouraged  to  propose  as 
comprehensive  a  project  as  possible, 
.applications  that  demonstrate  how  the 
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grant  will  be  utilized  to  expand  or 
improve  a  particular  aspect  (rf  a  propam 
serving  runaway  and  homeless  youth 
will  be  considered.  Applicants 
proposing  narrowly  focused  efforts 
should  describe  how  other  resources 
available  in  the  community  will  be  used 
to  ensure  that  the  array  of  services        ' 
needed  will  be  available.  All  applicants 
should  discuss  how  the  proposed  project 
will  be  integrated  with  other  services  to 
runaway  and  homeless  youth  that  are 
provided  by  the  applicant  or  that  are 
available  in  the  community. 

Activities  that  may  be  undertaken  or 
expanded  include:  but  are  not 
necessarily  limited  to: 

•  Improving  networking  and  service 
coordination  to  increase  ^e  availability 
of  services  to  runaway  and  homeless 
youth; 

•  Expanding  outreach  acdvities, 
particularly  street-based  outreach 
programs: 

•  Providing  individual,  family,  group, 
and/or  peer  prevention  and  intervention 
counseling  related  to  alcohol  and  other 
drug  use, 

•  Strengthening  intake  and 
assessment  procedures  for  substance 
abuse  at  runaway  and  homeless  youth 
shelters: 

•  Coordinatiiig  services  with  drug 
treatment  facilities  and  making  referrals 
to  treatment  that  are  geared  to  the 
runaway  and  homeless  youth 
population; 

•  Providing  aftercare  and  fbllow-op 
services  to  runaway  and  homeless  youth 
with  substance  abuse  problems  that 
have  received  shelter; 

•  Increasing  staff  knowledge  and 
skills  related  to  working  with  runaway 
and  homeless  youth  with  substance 
abuse  problems  by  improving  or 
accessing  training  opportunities; 

•  Improving  programming  to  adtiress 
the  unique  cultural  needs  and  concerns 
of  minority  runaway  and  homeless 
youth; 

•  Involving  and  educating  parents, 
siblings  and  peers  of  runaway  and 
homeless  youth  receiving  drug  abuse 
prevention  services; 

•  Developing  and  implementing 
programs  designed  to  reduce  drug 
involvement  among  the  target 
population  by  improving  coping  skills 
and  reducing  stress  factors  arising  from 
such  problems  as  hopelessness,  family 
dysfunction,  and  peer  pressure;  or 

•  Establishing  linkages  with 
community  mental  health  programs  that 
will  provide  comprehensive  substance 
abuse  counseling  to  runaway  and 
homeless  youth. 

The  applicant  should  discuss  the 
extent,  if  any.  to  which  the  project  will 
incorporate  new  or  innovative 


techniques  (section  3515(aK2)).  Further, 
the  applicant  should  discuss  its  plans  for 
evaluating  the  project,  including 
assessing  the  outcomes  and 
accomplishments  of  the  program  and 
service  delivery  models  employed 
(section  3S14(b)(4]). 

D.  Staff  Background  and  Organizational 
Experience 

Priority  will  be  given  to  agencies  and 
organizations  that  have  experience  in 
providing  services  to  runaway  and 
homeless  youth  [Section  3511(b)]; 
therefore,  applicants  should  include  a 
brief  description  of  their  organizational 
experience  in  providing  services  to  sudi 
youth.  The  applicant  should  further 
demonstrate  diat  the  organization  is 
capable  of  the  proper  and  efficient 
administivtion  of  the  project  (section 
3514(b)(3)). 

Applicants  are  encouraged  to  show 
evidence  of  collaboration  with  other 
agencies  in  the  community  in  the 
development  of  a  comprehensive 
approach  to  service  delivery  for 
runaway  and  homeless  youth. 
Applicants  should  list  aU  organizations 
widi  which  they  will  woric  and  describe 
the  contributions  of  these  organizations 
to  the  project.  (When  more  than  one 
agency  joins  to  submit  a  single 
application,  one  entity  must  be 
identified  as  the  applicant  organization 
with  legal  responsibility  for  the  grant, 
should  it  be  awarded.)  Letters  of 
commitment  should  be  included  for  each 
participating  agency  as  well  as  a  clearly 
defined  task  chJart  showing  the 
responsibilities  and  Involvement  of  the 
designated  agencies. 

E.  Budget  Appropriateness 

The  applicant  should  discuss  the 
relative  cost  and  effectiveness  of  the 
proposed  project  or  activity  (section 
351S(a)(l]).  This  should  include 
information  on  the  appropriateness  of 
the  proposed  budget  relative  to  the 
nature  and  scope  of  the  activities  to  be 
undertaken.  The  applicant  should  also 
descrilw  the  fiscal  control  and  fund 
accounting  procedures  that  will  be  used 
to  ensure  prudent  use,  proper 
disbursement,  and  accurate  accounting 
of  hiads  received  under  this  pi;ogram 
announcement  (section  3514  (b)(6)). 

Part  m:  CMteria  for  Review  and 
Evaluation  off  Appitcatioos 

An  application  must  meet  all  of  the 
eligibility  requirements  specific  to  this 
announcement.  This  includes  eligibility 
of  the  apphcant,  duration  of  the  project 
25  percent  minimum  appUcant  share, 
and  responsiveness  to  the  purposes  of 
the  announcement. 


Applications  will  be  evaluated  by  a 
panel  of  non-Federal  experts 
knowledgeable  about  issues  related  to 
runaway  and  homeless  youth  and  illicit 
drug  use  who  will  comment  on  and 
score  the  applications  based  on  the  five 
criteria  listed  below. 

To  ensure  the  maximum  score  for 
each  criterion,  it  is  imperative  that  the 
program  narrative  section  of  the 
application  clearly  address  each  of 
these  five  areas  and  include  the 
information  requested  in  part  0.  ^ 

A.  Objectives  and  Need  for  Assistance: 
(15  Points) 

•  Identify  the  specific  purpose(8)  of 
section  3511  of  the  Anti-Drug  Abuse  Act 
that  is  being  addressed  by  the  proposal. 

•  Pinpoint  any  relevant  physical 
economic  social,  financial,  institutional, 
or  other  problems  requiring  a  solution 
(including  the  need  for  additional 
services  for  addressing  the  illicit  use  of 
drugs  by  runaway  and  homeless  youth) 
in  the  geographic  area(s]  that  the  project 
is  proposed  to  serve  (section  3515(a)(5)). 

•  Give  the  precise  location  of  the 
project  and  area(s)  to  be  served  by  the 
proposed  project  (maps  or  other  graphic 
aids  may  be  attached).  Provide  a 
detailed  description  of  the  emerging  or 
current  status  of  illicit  drug  use  among 
runaway  and  homeless  youth  and  their 
families  in  the  proposed  target  area 
(section  3515(a)(4}). 

•  Demonstrate  the  need  for  the 
project  and  state  the  principal  and 
subordinate  objectives  of  the  project 
Supporting  documentation  from 
concemcH  interests  other  than  the 
applicant  may  be  used. 

B.  Results  or  Benefits  Expected:  (20) 
Points 

•  Identify  the  results  and  benefits  to 
be  derived  from  the  project,  especially 
any  quantifiable  increases  in  the 
applicant's  capacity  to  provide  services 
to  address  the  illicit  use  of  drugs  by 
runaway  and  homeless  youth  (section 
3515(a)(3));  and  Uie  extent  to  which  the 
project  will  increase  the  level  of 
services,  or  will  coordinate  with  other 
services,  in  the  community  (section 
3515(a)(6)). 

•  Describe  any  anticipated  changes  in 
policy  and/or  practice  among  public  and 
private  service  providers  that  will  result 
in  improved  service  delivery  (eg., 
identify  any  manuals,  training  curricula 
or  reports  proposed  as  a  project 
accomplishment). 

•  Describe  the  plans  for  evaluating 
the  effectiveness  of  the  project, 
including  assessing  the  outcomes  and 
accomplishments  of  the  pTxr^m  and 
service  delivery  models  "•^^  •  'ved. 
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C  Approach  (30  Points)      i 

•  Outline  a  plan  of  action  pertaining 
to  the  scope  of  the  project  and  detail 
how  the  proposed  work  will  be 
accomplished.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
the  reasons  for  taking  the  approach 
proposed. 

•  Provide  a  description  of  the 
proposed  project  including  the  activities 
for  accomplishing  intervention, 
prevention,  education,  client 
involvement  treatment  referral, 
outreach  efforts,  and  coordination  with 
other  agencies. 

•  Describe  any  unusual  features  of 
the  project  such  as  design  or 
teclmologicai  innovations  (section 
3515(a)(2)),  reductions  in  cost  or  time,  or 
extraordinary  social  and  community 
involvements  (e.g.,  how  project  will  be 
maintained  after  termination  of  Federal 
support). 

•  Describe  the  relationship  between 
this  project  and  other  work  planned, 
anticipated,  underway  with  Federal 
assistance,  or  accomplished.  Projects 
are  encouraged  to  replicate  existing 
programs  and  strategies.  Those  that  are 
not  should  explain  why  or  how  they 
plan  to  incorporate  successful  strategies 
into  their  projects. 

•  Identify  the  kinds  of  data  to  be 
collected  and  maintained,  and  discuss 
the  criteria  to  be  used  to  evaluate  the 
results  and  success  of  the  project. 
Explain  the  methodology  that  will  be 
used  to  determine  if  the  needs  identified 
and  discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  Provide  quantitative 
projections  of  the  accomplishments  to 
be  achieved,  if  possible. 

D.  Staff  Background  and  Experience  (20 
Points) 

•  Present  a  biographical  sketch  of  the 
proposed  program  director  with  the 
following  information:  name,  address, 
telephone  number,  background,  2nd 
other  qualifying  experience  for  the 
project 

•  List  the  name,  training  and 
background  for  other  proposed  Vey 
personnel. 

•  List  each  organization,  cooperator, 
consultant,  or  other  key  individuals  who 
will  work  on  the  project  (including  the 
lead  agency)  along  with  a  short 
description  of  the  nature  of  their  effort 
or  contribution.  In  the  case  of  an 
application  submitted  by  more  than  one 
agency,  describe  the  lead  agency's  role 
and  method  for  coordinating  activities; 
and  role  and  responsibility  of  each 
member  agency.  Letters  of 
commmitment  that  show  evidence  of  a 
joint  planning  and  implementation  role 


in  the  project  must  be  included.  Letters 
of  commitment  from  appropriate  service 
delivery  agencies  and  community  and 
political  organizations  that  express 
potential  involvement  may  also  be 
attached. 

•  Provide  a  brief  description  of  the 
applicant's  organizational  experience  in 
providing  services  to  runaway  and 
homeless  youth  (section  3511(b)). 

E  Budget  Appropriateness:  (15  Points) 

Section  3515(a)(1)  of  the  Act  requires 
that  Federal  officials  give  consideration 
to  the  relative  cost  and  effectiveness  of 
the  proposed  project  or  activity  in 
carrying  out  the  purposes  for  which  the 
requested  ^ant  is  authorized  to  be 
made.  Tlierefore,  applicants  should 
demonstrate  that  the  project's  costs  (line 
item  costs,  costs  for  different  services) 
are  reasonable  in  view  of  the 
anticipated  results  and  benefits. 
(AppUcants  should  refer  to  the  budget 
information  presented  in  Standard 
Forms  (SF)  424  and  424A  and  to  the 
Instructions  for  the  SF-424A  which 
follows  these  forms  and  relate  this 
information  to  the  results  or  benefits 
expected  (Criterion  B).  Applicants 
should  also  indicate  non-Federal 
sources  of  support. 

Fart  IV:  Application  Process  - 

A.  Availability  of  Forms 

All  of  the  forms  and  instructions 
needed  for  submitting  an  application  for 
Federal  assistance  under  this 
announcement  are  included  in  appendix 
I.  Single  sided  copies  of  these  forms 
should  be  reproduced  and  used  to 
prepare  the  application  package. 

A  complete  application  consists  of: 

1.  Standard  Form  424:  Application  for 
Federal  Assistance; 

2.  Standard  Form  424A:  Budget 
Information; 

3.  Asstu-ances — ^The  assurances  in  (3) 
(a),  (b)  and  (c)  must  be  signed  and 
returned. 

(a)  Standard  Form  424B:  Non- 
Construction  Programs; 

(b)  Certification  Regarding  Lobbying; 

(c)  The  Anti-Drug  Abuse  Act  of  1988 
Certification; 

(d)  Debarment  Certification;  and 

(e)  Drug-Free  Workplace  Certification. 

4.  Program  Narrative:  A  narrative 
description  of  the  project  organized 
under  the  headings  which  address  the 
requirements  identified  in  part  II  and  the 
five  evaluation  criteria  identified  in  part 

in. 

(A)  Objectives  and  Need  for 
Assistance;  (B)  Results  or  Benefits 
Expected;  (C)  Approach;  (D)  Staff 
Background  and  Experience;  and  (E) 
Budget  Appropriateness. 


The  program  narrative  must  be  typed, 
double-spaced,  on  8V^  x  11  inch  bond 
paper.  All  pages  of  the  narrative 
(including  chartes,  tables,  and  maps) 
must  be  sequentially  numbered, 
beginning  with  the  "Objective  and  Need 
for  Assistance"  section  as  page  number 
one.  The  program  narrative  must  not 
exceed  30  double-spaced  pages. 

5.  Project  Abstract:  A  brief 
(approximately  100  words)  description 
of  the  project  typed  on  8V4  x  11  inch 
bond  paper.  i. 

6.  Appendices/Attachments:  Letters  of 
support  exhibits,  and  other  supporting 
documents  must  not  exceed  IS  pages. 

B.  Application  Submission 

Each  application  must  be  signed  by  an 
official  authorized  to  act  on  behalf  of  the 
applicant  agency,  organization, 
institution,  or  other  entity  and  to  assume 
responsibility  for  the  obligations 
imposed  by  die  terms  and  conditions  of 
any  grant  awarded. 

Applications  must  be  prepared  in 
accoi^ance  with  the  guidance  provided 
in  this  announcement  and  the 
instructions  in  the  attached  application 
package. 

One  signedoriginal  and  two  copies  of 
the  application,  including  all 
attachments,  are  required. 

Completed  appUcations  must  be  sent 
to:  Drug  Abuse  Prevention  Program  for 
Runaway  and  Homeless  Youth. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  room  341-F.2,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
Attention:  Ruthelle  O.  Stafford.  Hand- 
delivered  applications  will  be  accepted 
at  die  ACF  agency  during  the  normal 
working  hotvs  of  8:30  a.m.  to  5  p.m., 
Monday  through  Friday,  except 
holidays. 

C.  Closing  Date  for  the  Submission  of 

Applications 

The  closing  date  for  receipt  of 
applications  under  this  announcement  is 
March  23. 1992. 

1.  Deadlines 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

a.  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  the 
application  submission  section  of  this 
announcement  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  the  independent 
review  under  Chapter  1-62  of  the  HHS 
Grants  Administration  Manual. 
Applicants  are  cautioned  to  request  a 
legibly  dated  U.S.  Postal  Service 
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postmaiic  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  U.S. 
Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  the  above  paragraphs  are 
considered  late  applications.  The 
granting  agency  will  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

3.  Extension  of  Deadline 

The  Administration  on  Children. 
Youth  and  Families  may  extend  the 
deadline  for  all  appUcants  because  of 
acts  of  God  such  as  floods,  hurricanes, 
etc.  or  when  there  is  widespread 
disruption  of  the  mail.  However,  if  the 
granting  agency  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

D.  Assistant  to  Prospective  Grantees 

Potential  grantees  can  receive 
informational  assistance  in  developing 
applications  from  the  appropriate  ACYF 
Regional  Youth  Contacts  listed  in 
appendix  IV,  or  bom  the  Family  and 
Youth  Services  Bureau  in  Washington. 
DC  (see  address  at  the  beginning  of  this 
announcement). 

E.  Application  Consideration 

Each  application  will  be  reviewed  and 
scored  against  the  criteria  outlined  in 
part  in  of  this  announcement.  The 
review  will  be  conducted  in 
Washington.  DC.  Reviewers  will  be 
persons  knowledgeable  about  issues 
relating  to  runaway  and  homeless  youth 
and  illicit  drug  use. 

The  results  of  the  competitive  review 
will  be  analyzed  by  Federal  staff  and 
will  be  the  primary  factor  taken  into 
consideration  by  the  Associate 
Commissioner,  Family  and  Youth 
Services  Bureau,  who,  in  consultation 
with  ACF  Regional  officials,  will 
recommend  to  the  Commissioner  of 
ACYF  programs  to  be  funded.  The 
Commissioner  of  ACYF  will  make  the 
flnal  selections.  Applications  may  be 
fimded  in  whole  or  in  part. 
Consideration  may  also  be  given  to 
ensuring  that  a  variety  of  geographic 
areas  are  served,  that  projects  with 


different  auspices  are  selected,  and  that 
a  variety  of  project  designs  and  models 
are  represented.  As  required  by  section 
3511(b]  of  the  Act  priority  will  be  given 
to  applicants  that  have  experience  in 
providing  services  to  runaway  and 
homeless  youth. 

Successful  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award.  The  award  wiU  state 
the  amount  of  Federal  funds  awarded, 
the  purpose  of  the  grant,  the  terms  and 
conditions  of  the  grant  sward,  the 
effective  date  of  the  grant,  the  total 
project  period,  the  budget  period,  and 
the  amount  of  the  non-Federal  matching 
share. 

Organizations  whose  applications 
have  been  disapproved  will  be  notified 
in  writing  by  the  Commissioner  of  the 
Administration  on  Children,  Youth  and 
Families. 

F.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511,  the 
Department  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  and  recordkeeping 
requirements  and  regulations,  including 
program  announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  by  OMB. 

G.  Executive  Order  12372— Notification 
Process 

This  program  is  covered  under 
Executive  Order  (E.O.)  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs.  All 
States  and  territories  except  Alaska, 
Idaho,  Kansas,  Louisiana.  Minnesota, 
Nebraska,  Pennsylvania,  Virginia. 
American  Samoa,  and  Palau  have 
elected  to  participate  in  the  Executive 
Order  process  and  have  established 
Single  Pointo  of  Contact  (SPOCs).  (See 
attached  list  of  the  Single  Points  of 
Contact  for  each  State  and  Territory 
included  in  appendix  V  of  this 
announcement.)  Applicants  bom  these 


ten  areas  need  take  no  action  regcuding 
E.0. 12372.  Applications  for  projects  to 
be  administered  by  Federally- 
recognized  Indian  Tribes  are  also 
exempt  from  the  requirements  of  E.O. 
12372. 

Other  applicants  should  contact  their 
SPOC  as  soon  as  possible  to  alert  them 
to  the  perspective  application  and 
receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOC  as  early  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  It  is 
imperative  that  the  appUcant  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(or  date  of  contact  if  no  submittal  is 
required)  on  the  SF-424,  Block  16a.  The 
Administration  on  Children  and 
Families  will  notify  the  State  of  any 
applicant  who  fails  to  indicate  SPOC 
contact  (when  required)  on  the 
application  form. 

SPOCs  have  60  days  from  the  grant 
application  deadline  date  to  comment 
on  applications  for  financial  assistance 
under  this  program.  SPOCs  are 
encouraged  to  eliminate  the  submission 
of  routine  endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  differentiate  clearly 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  they  intend  to 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Drug  Abuse  Prevention 
Program  for  Runaway  and  Homeless 
Youth,  Department  of  Health  and 
Human  Services,  Administration  for 
Chfldren  and  Families,  Grants  and 
Contracts  Management  room  345-FZ 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW., 
Washington.  DC  20201. 

(Catalogue  of  Federal  Domestic  Assiitaace 
Program  Number  83JK7,  Drug  Abuse 
Education  and  Preventioii  Program  for 
Runaway  and  Homeless  Youth) 

Dated:  )anuary  5, 1992. 
Wade  F.  Honi. 

Commissioner,  AdministroUon  on  Children, 
Youth  andPamiliea. 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by 
applicants  as  a  required  facesheet  for 
preapplications  and  applications 
submitted  for  Federal  assistance.  It  will 
be  used  by  Federal  agencies  to  obtain 
applicant  certification  that  States  which 
have  established  a  review  and  comment 
procedure  in  response  to  Executive 
Order  12372  and  have  selected  the 
program  to  be  included  in  their  process, 
have  been  given  an  opportunity  to 
review  the  applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  & 
applicant's  control  nimiber  (if 
applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter 
present  Federal  identifier  number.  If 
for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity, 
complete  address  of  the  applicant, 
and  name  and  telephone  number  of 

.  the  person  to  contact  on  matters 
related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal 
Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the 
space  provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  8pace(s) 
provided: 

— "New"  means  a  new  assistance 
award. 

— "Continuation"  means  an  extension 
for  an  additional  funding/budget 
period  for  a  project  with  a  projected 
completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial 
obligation  or  contingent  liability 
fit)m  an  existing  obligation. 

9.  Name  of  Federal  agency  irom  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  niunber  and  title  of  the 
program  under  which  assistance  is 
requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project  if  more  than  one  program  is 
involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map 
showing  project  location.  For 
preapplications,  use  a  separate  sheet 
to  provide  a  summary  description  of 
this  project 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  Di8trict(s)  affected  by 
the  program  or  project 

15.  Amount  requested  or  to  be 
contributed  during  the  first  funding/ 


budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a 
dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic 
and  supplemental  amounts  are 
included,  show  breakdown  on  an 
attached  sheet.  For  multiple  program 
funding,  use  totals  and  show 
breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for 
Federal  Executive  Order  12372  to 
determine  whether  the  application  is 
subject  to  the  State  intergovernmental 
review  process. 

17.  This  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A 
copy  of  the  governing  body's 
authorization  for  you  to  sign  this 
application  as  official  representative 
must  be  on  file  in  the  applicant's 
office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be 
submitted  as  part  of  the  application.) 
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Instnictioiu  For  The  SF-424A 

General  Instructions 

This  form  is  designed  so  that 
application  can  be  made  for  funds  from 
one  or  more  grant  programs.  In 
preparing  the  budget,  adhere  to  any 
existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be 
separately  shown  for  different  functions 
or  activities  within  the  program.  For 
some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown 
by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity. 
Sections  A,  B.  C.  and  D  should  include 
budget  estimates  for  the  whole  project 
except  when  applying  for  assistance 
which  requires  Federal  authorization  in 
annual  or  other  funding  period 
increments.  In  the  latter  case.  Sections 
A.  B.  C,  and  D  should  provide  the  budget 
for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the 
need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All 
applications  should  contain  a 
breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section 

I 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal 
Domestic  Assistance  Catalog  number) 
and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under 
Column  (a)  the  catalog  program  title  and 
the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on 
each  line  in  Column  (a),  and  enter  the 
catalog  number  in  Colimm  (b).  For 
applications  pertaining  to  multiple 
programs  where  none  of  the  programs 
require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title 
on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or 
activity,  prepare  a  separate  sheet  for 
each  program  requiring  the  breakdown. 
Additional  sheets  should  be  used  when 
one  form  does  not  provide  adequate 
space  for  all  breakdown  of  data 
required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should 
provide  the  summary  totals  by 
programs. 
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Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns 
(c)  and  (d)  blank.  For  each  line  entry  in 
Columns  (a)  and  (b),  enter  in  Columns 
(e),  (f),  and  (g)  the  appropriate  amounts 
of  funds  needed  to  support  the  project 
for  the  first  funding  period  (usually  a 
year). 

For  continuing  grant  program 
applications,  submit  these  forms  before 
the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  of  funds  which  will  remain 
unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal 
grantor  agency  instructions  provide  for 
this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the 
amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in 
Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes 
to  existing  grants,  do  not  use  Columns 
(c)  and  (d).  Enter  in  Column  (e)  the 
amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f) 
the  amount  of  the  increase  or  decrease 
of  non-Federal  funds.  In  Column  (g) 
enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amoimts  shown  in 
Columns  (e)  and  (f).  The  amount(s)  in 
Column  (g)  should  not  equal  the  sum  of 
amoimts  in  Columns  (e)  and  (f). 

Line  &— Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines 
1^,  Column  (a),  Section  A.  When 
additional  sheets  are  prepared  for 
Section  A.  provide  similar  column 
headings  on  each  sheet.  For  each 
program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both 
Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i— Show  the  totals  of  Lines  6a 
to  6h  in  each  colimm. 

Line  6j — Show  the  amount  of  indirect 
cost. 

Line  6k— Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for 
new  grants  and  continuation  grants  the 
total  amount  in  column  (5),  Line  6k, 
should  be  the  same  as  the  total  amount 
shown  in  Section  A,  Column  (g),  Line  5. 
For  supplemental  grants  and  changes  to 
grants,  the  total  amount  of  the  increase 
or  decrease  as  shown  in  Columns  (1)- 


(4),  Line  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5.         '  / 

Line  7— Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated 
from  this  project  Do  not  add  or  subtract 
this  amount  from  the  total  project 
amount.  Show  under  the  program 
narrative  statement  the  nature  and 
source  of  income.  The  estimated  amount 
of  program  income  may  be  considered  . 
by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11 — ^Enter  amounts  of  non- 
Federaltesources  that  will  be  used  on 
the  grant.  If  in-kind  contributions  are 
included,  provide  a  brief  explanation  on 
a  separate  sheet. 

Column  (a)— Enter  the  program  titles 
identical  to  Column  (a),  siection  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b)— Enter  the  contribution  to 
be  made  by  Uie  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  State  or 
State  agenices  should  leave  this  column 
blank. 

Column  (d)— Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
fromall  other  sources. 

Column  (e)— Enter  totals  of  Columns 
(b).  (c).  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  (b}-(e).  The  amount  in  Column 
(e)  should  be  equal  to  the  amount  on 
Line  5,  Column  (f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — ^Enter  the  amount  of  cash 
needed  by  quarter  from  the  grantor 
agency  during  the  first  year. 

Line  14— Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15— Enter  the  totals  of  amounts 
on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  in  Column  (a)  the 
same  grant  program  titles  shown  in 
Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant 
applications,  enter  in  the  proper 
columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  ^ 
program  or  project  over  the  succeeding 
funding  periods  (usually  in  years).  This 
section  need  not  be  completed  for 
revisions  (amendments,  changes,  or 
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supplements)  to  funds  for  the  cuirent 
year  of  existhig  grants. 

If  more  than  four  lines  are  needed  to 
list  the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20— Enter  the  total  for  each  of  the 
Columns  (bHe).  When  additional 
schedules  are  prepared  for  this  Section, 
annotate  accordingly  and  show  the 
overall  totals  on  tUs  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object- 
class  cost  categories  that  may  appear  to 
be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal 
grantor  agency. 

Line  22— Enter  the  type  of  indirect 
rate  (provisional,  predetermined,  final  or 
fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

Line  23— Provide  any  other 
explanations  or  comments  deemed 
necessary. 
0MB  Approval  No.  O34A-0O4O 

Assurances— Noo-Coosttuction 
Programs 

Note:  Certain  of  these  assoraocea  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  a]:q>licant8  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative 
of  the  applicant  I  certify  that  the 
applicant: 

1.  Has  tlic  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the 
non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management 
and  completion  of  the  project  described 
in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United 
States,  and  if  appropriate,  the  State, 
throtigh  any  authorized  representative, 
access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents 
related  to  the  award:  and  will  establish 
a  proper  accounting  system  in 
accordance  with  generally  accepted 
accotmting  standards  or  agency 
directives. 

3.  Will  establish  safeguards  to 
prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes 
or  presents  the  appearance  of  personal 
or  oiganizational  conflict  of  interest,  or 
personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after 


receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the 
Intergovernmental  Personnel  Act  of  1870 
(42  U.S.C  4728-4763)  relating  to 
prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the 
nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OI^Ts 
Standards  for  a  Merit  System  of 
Personnel  Administration  (5  CFR  900, 
subpart  F). 

6.  Will  comply  with  all  Federal 
statutes  relatiiig  to  nondiscrimination. 
These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Civil  RighU  Act  of  1964 
(Pub.  L  88-352)  which  prohibits 
discrimination  on  the  basis  of  race,  color 
or  national  origin:  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  1681-1683,  and 
1665-1686),  which  prohibits 
discrimination  on  ihe  basis  of  sex:  (c) 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  794),  which 
prohibits  discrimination  on  the  basis  of 
handicaps;  (d)  the  Age  Discrimination 
Act  of  1975,  as  amended  (42  U.S.C.  6101- 
6107),  which  prohibits  discrimination  on 
the  basis  of  age:  (e)  the  Drug  Abuse 
Office  and  Treatment  Act  of  1972  (Pub. 
L  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug 
abuse:  (f)  the  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention, 
Treatment  and  Rehabilitation  Act  of 
1970  (Pub.  L  91-616),  as  amended, 
relatiifig  to  nondiscrimination  on  the 
basis  of  alcohol  abuse  or  alcoholism:  (g) 
{  9  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C  290  dd-3 
and  290  ee-3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug 
abuse  patient  records:  (h)  Title  Vm  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C 
3601  et  aeq^,  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing:  (i)  any  other 
nondiscrimination  provisions  in  the 
specific  statute(8)  under  which 
application  for  Federal  assistance  is 
being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(s) 
which  may  apply  to  the  application. 

7.  Will  comply,  or  has  already 
complied,  with  the  requirements  of  titles 
II  and  in  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (Pub.  L 
91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result 
of  Federal  or  federally  assisted 
programs.  These  requirements  apply  to 
all  interests  in  real  property  acquired  for 
project  purposes  regardless  of  Federal 
participation  in  purchases. 

8.  Will  comply  with  the  provisions  of 


the  Hatch  Act  (5  U.S.C  1501-1606  and 
7324-7328]  which  Umit  the  political 
activities  of  employees  whose  principal 
employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40 
U.S.C.  276a  to  276a-7),  the  Copeland  Act 
(40  U.S.C.  276c  and  16  U.S.C.  874),  and 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.a  327-333). 
regarding  labor  standards  for  federally 
assisted  construction  subagreements. 

10.  Will  comply,  if  applicable,  with 
flood  insurance  purchase  requirements 
of  section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000 
or  more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed 
pursuant  to  the  following:  (a)  institution 
of  environmental  qiudity  control 
measures  imder  the  National 
Environmental  Policy  Act  of  1960  (Pub. 
L  91-190)  and  Executive  Order  (EO) 
11514:  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738:  (c) 
protection  of  wetlands  pursuant  to  EO 
11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO 
11988:  (e)  assurance  of  project 
consistency  with  the  approved  State 
management  program  developed  imder 
the  Coastal  Zone  Management  Act  of 
1972  (16  U.S.C  1451  et  seq.);  (f) 
conformity  of  Federal  actions  to  State 
(Clear  Air)  Implementation  Plans  imder 
section  17e(c)  of  the  Clear  Air  Act  of 
1955,  as  amended  (42  U.S.C.  7401  et 
seq.y,  (g)  protection  of  imderground 
sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974.  as 
amended,  (Pub.  L  93-523):  and  (h) 
protection  of  endangered  species  u^er 
the  Endangered  Species  Act  of  1973,  as 
amended.  (Pub.  L  93-205). 

12.  Will  comply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968  (16  U.S.C  1271 
et  seq.)  related  to  protecting  components 
or  potential  components  of  the  national 
wild  and  scenic  rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assiuing  compliance  with  section  106  of 
the  National  Historic  Preservation  Act 
of  1966,  as  amended  (16  U.S.C.  470).  EO 
11593  (identification  and  protection  of 
historic  properties),  and  the 
Archaeological  and  Historic 
Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.]. 

14.  Will  comply  writh  Pub.  L  83-348 


f 
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rtgarding  the  protection  of  human 
subjects  involved  in  research, 
development,  and  related  activities 
supported  by  this  award  of  assistance. 
15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (Pub.  L.  89- 
544.  as  amended.  7  U.S.C.  2131  et  seq.) 
pertaining  to  the  care,  handling,  and 
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treatment  of  warm  blooded  animals  held 
for  research,  teaching,  or  other  activities 
supported  by  this  award  of  assistance. 
16.  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42 
U.S.C.  4801  et  seq.)  which  prohibits  the 
use  of  lead  based  paint  in  construction 
or  rehabilitation  of  residence  structures. 


17.  Will  cause  to  be  performed  the 
required  financial  and  compliance 
audits  in  accordance  with  die  Single 
Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and 
policies  governing  this  program. 


. 

SK5NATURE  Of  AUTHORIZED  CERTIFYING  OFFiClAU 

TITLE 

A^PtlCANT  ORGANIZATION 

- 

DATE  SUBMITTED 

• 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that- 

(1]  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  imdersigned.  to  any  person 
for  influencing  or  attempting  to  influence 
an  officer  or  employee  of  any 
agenMember  of  Congress  in  connection 
with  the  awarding  of  any  Federal 
contract  the  maldng  of  any  Federal 
grant  the  making  of  any  Federal  loan, 
the  entering  into  of  any  cooperative 
agreement  and  the  extensicm. 
continuation,  renewal  amendment  or 
modification  of  any  Federal  contract, 
grant,  loan,  or  cooperative  agreement. 

(2]  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract  grant  loan  or 
cooperative  agreement  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL.  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 

(3}  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants.  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 


This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such  failure. 

Organiiation 

Authorized  Signature       Title       Date 

Note:  If  Disclosure  Forms  are  required, 
please  contact:  Mr.  William  Sexton,  Deputy 
Director,  Grants  and  Contracts  Management 
Division.  Room  341F.  HFffl  Building.  200 
Independence  Avenue,  SW..  Washington,  DC 
20201-0001. 

Assurtoces  Required  by  Section  3514  of 
the  Anti-Drug  Abuse  Act  of  1988 

The  grantee  certifies  that  as  a 
condition  of  the  grant  the  agency, 
organization,  or  individual  will  meet  the 
foUowing  statutory  requirements: 

(1)  Provide  that  such  project  or 
activity  shall  be  administered  by  or 
under  the  supervision  of  the  applicant 

(2]  Provide  for  the  proper  and  efficient 
administration  of  sudi  project  or 
activity, 

(3)  Provide  that  regular  reports  on 
such  project  or  activity  shall  be 
submitted  to  the  Administration  for 
Children  aiid  Families;  and 

(4)  Ftovide  such  fiscal  control  and 
fund  accounting  procedures  as  may  be 
necessary  to  ensure  prudent  use,  proper 
disbursement  and  accurate  accoimting 
of  funds  received  under  this  program. 


Signature  of  Authorized  Certifying  Official 
Tide 


Applicant  Organization 


Date  Submitted 

Certification  Regarding  Debarment 
Suspmsion,  and  Other  Responsibility 
Matters— Primary  Covered  Transactions 


By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  part  76.  certifies  to  the  best  of  its 
knowledge  and  believe  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal.  State,  or 
local)  transaction  or  contract  under  a 
public  fransaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement  theft  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal.  State 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification:  and 


UMI 
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(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certiflcation  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered  transaction. 
If  necessary,  the  prospective  participant 
shall  submit  an  explanation  of  why  it 
cannot  provide  the  certification.  The' 
c«tification  or  explanation  will  be 
considered  in  connection  with  the 
Department  of  Health  and  Human 
Services  (HHS)  determination  whether 
to  enter  into  this  transaction.  However, 
failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or 
an  explanation  shall  disqualify  such 
person  from  participation  in  this 
transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transaction."  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

CertificatioD  Regaidiiig  Debannent, 
Suspensioo,  IndigibUity  and  Voluntary 
Exdusion^iower  Tier  Covered 
Transactioiis  (To  Be  Supplied  to  Lower 
Tier  Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department 
or  agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debannent  Suspension,  Ineligibilify, 
and  Voluntary  Exclusion— Lower  Tier 
Covered  Transactions,"  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 


U.S.  Dapattment  of  HeaMi  and  Human 
Servioas  Certificatioa  Regarding  Drug- 
Free  Workplace  Requirements  Grantees 
Other  Than  Individuals 

By  signing  and/or  submitting  this 
application  or  grant  agreement,  the 
grantee  is  providing  the  certification  set 
out  below. 

This  certification  is  required  by 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988, 45  CFR  Part  78, 
Subpart  F.  The  regulations,  published  in 
the  January  31, 1989  Federal  Register, 
require  certification  by  grantees  that 
they  will  maintain  a  drug-free 
workplace.  The  certification  set  out 
below  is  a  material  representation  of 
fact  upon  which  reliance  will  be  placed 
when  HHS  determines  to  award  the 
grant.  False  certification  or  violation  of 
the  certification  shall  be  grounds  for 
suspension  of  payments,  suspension  or 
termination  of  grants,  or 
govemmentwide  suspension  or 
debarment. 

The  grantee  certifies  that  it  will 
provide  a  drug-free  woriq)lace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacture,  distributioa  dispensing, 
possession  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
woriq)lace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  a  drug-free  awareness 
program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the 
workplace: 

(2)  The  grantee's  policy  of  maintaining 
a  drug-free  workplace: 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs:  and, 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse 
violations  occurring  in  the  woriq)lace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a 
copy  of  the  statement  required  by 
paragraph  (a): 

(d)  Notifying  the  employee  in  the 
statement  required  by  paragraph  (a) 
that,  as  a  condition  of  employment 
under  the  grant,  die  employee  will: 

(1)  Abide  by  the  terms  of  the 
statement;  and 

(2)  Notify  the  employer  of  any 
crimuial  drug  statute  conviction  for  a 
violation  occurring  in  the  woikplace  no 
later  than  five  days  after  such 
conviction; 

(e)  Notifying  the  agency  within  ten 
days  after  receiving  notice  under 
subparagraph  (d)(2)  from  an  employee 
or  otherwise  receiving  actual  notice  of 
sudi  conviction; 


(f)  Taking  one  of  the  following  actions, 
within  30  days  of  receiving  notice  under 
subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel 
action  against  such  an  employee,  up  to 
and  including  termination:  or 

(2)  Requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  sudi  purposes  by  a 
Federal,  State,  or  local  health,  laW 
enforcement,  or  other  appropriate 
agency: 

(g)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (a),  ^),  (c),  (d),  (e)  and  (f). 

Program  Narrative  Statement 

A.  New  Applications 

1.  Objectives  and  need  for  assistance. 
Pinpoint  any  relevant  physical, 
economic  social,  financial,  institutional, 
or  other  problems  requiring  a  solution. 
Demonstrate  the  need  for  the  assistance 
and  state  the  principal  and  subordinate 
objectives  of  the  project.  Supporting 
documentation  or  other  testimonies  from 
concerned  interests  other  than  the 
applicant  may  be  used.  Any  relevant 
data  based  on  planning  studies  should 
be  included  or  footnoted. 

2.  Results  or  Benefits  Expected. 
Identify  results  and  benefits  to  be 
derived.  The  anticipated  contribution  to 
policy,  practice,  theory  and/or  research 
should  be  indicated. 

3.  Approach.  Outiine  a  plan  of  action 
pertaining  to  the  scope  and  detail  how 
the  proposed  work  will  be  accomplished 
for  each  project  Cite  factors  w^ich 
might  accelerate  or  decelerate  the  work 
and  your  reasons  for  taking  this 
approach  as  opposed  to  others.  Describe 
any  unusual  features  of  the  project  such 
as  design  or  technological  innovations, 
reductions  in  cost  or  time,  or 
extraordinary  social  and  communify 
involvements.  Provide  for  each 
assistance  program  quantitative 
projections  of  the  accomplishments  to 
be  achieved,  if  possible.  When 
accomplishments  cannot  be  quantified, 
list  the  activities  in  chronological  order 
to  show  the  schedule  of 
accomplishments  and  their  target  dates. 
Identify  the  kinds  of  data  to  be  collected 
and  maintained,  and  discuss  the  criteria 
to  be  used  to  evaluate  the  results  and 
success  of  the  project.  Explain  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  List  each  organization, 
cooperator,  consultant  or  other  key 
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individuals  who  will  work  on  the  project 
along  with  a  short  description  of  the 
nature  of  their  effort  or  contribution. 

4.  Geographic  Location.  Give  a 
precise  location  of  the  project  and  area 
to  be  served  by  the  proposed  project 
Maps  or  other  graphic  aids  may  be 
attached. 

5.  If  applicable,  provide  the  following 
infonnation:  for  research  and 
demonstration  assistance  requests, 
present  a  biographical  sketch  of  the 
program  director  with  the  following 
information:  Name,  address,  telephone 
number,  background,  and  other 
qualifying  experience  for  the  project. 
Also,  list  the  name,  training  and 
background  for  other  key  persormel 
engaged  in  the  project.  Describe  the 
relationship  between  this  project  and 
other  work  planned,  anticipated,  or 
underway  under  Federal  assistance. 

B.  Supplemental  Applications 

Explain  the  reason  for  all  requests  for 
supplemental  assistance  and  justify  the 
need  for  additional  funding.  Discuss 
accomplishments  to  date  and  list  in 
chronological  order  a  schedule  of 
accomplishments,  progress  or 
milestones  anticipated  with  the  new 
funding  request.  If  there  have  been 
significant  changes  in  the  project 
objectives,  location,  approach  or  time 
delays,  explain  and  justify.  For  otlier 
requests  for  changes,  or  amendments, 
explain  the  reason  for  the  change(s).  If 
the  total  budget  has  been  exceeded  or  if 
the  individual  budget  items  have 
changed  more  than  the  prescribed  limits, 
explain  and  justify  the  change  and  its 
effect  on  the  project 

C.  Continuation  Applications 

Continuation  applications  need  only 
provide  information  explaining 
significant  changes  to  the  original 
Program  Narrative  Statement  and  a 
description  of  accomplishments  from  the 
prior  budget  period. 

Appendix  II— Section  340  Health  Care 
for  the  Homeless  Public  Health  Service 
Grantees 


Region  I 

Charter  Oak  Terrace/Rice,  Heights 
Health  Center,  81  Overlook  Terrace, 
Hartford.  CT  06106,  Alfreda  Turner, 
(203)  236-1638/236-0857. 

Portland  PubUc  Health  Division,  389 
Congress  Street  Room  #307. 
Cumberland  County,  Portland,  ME 
04101,  Meredith  L  Tipton.  (207)  774- 
4581. 

Hill  Health  Center,  428  Columbus 
Avenue,  New  Haven,  CT  066ia  Mr. 
Cornell  Scott  (203)  776-9504  Ext  293. 


Southwest  Community  Health  Center. 

361  Bird  Street  Bridgeport,  CT  06605. 

Ms.  Janet  Stem,  (203)  576-8368. 
Windham  Area  Community  Action 

Program,  Inc.,  231  Broad  Street 

Danielson,  CT  06239,  Kerrie  J.  Clark. 

(203)  774-0400. 
Boston  Health  Care  for  Homeless 

Project  723  Massachusetts  Avenue, 

Boston,  MA  02118.  Dr.  James 

O'ConneU,  (617)  534-4623. 
Franklm  County  Dial/Self,  196  Federal 

Street  Greenville.  MA  01301.  Melanie 

Goodman.  (413)  774-7054. 
New  England  Consortium  for  Families 

and  Youth,  14  Beacon  Street  Suite 

706,  Boston.  MA  02106.  Nancy 

Jackson.  (617)  742-8555. 
Springfield  Health  Services  for  the 

Homeless,  1414  State  Street 

Springfield.  MA  01109.  John  CipoUa. 

(413)  787-6755. 
Worcester  Area  Community.  Mental 

Health  Center.  Inc..  POB  229. 

Greendale  Station.  Worcester.  MA 

01606,  David  Higgins,  (508)  756-4354. 
City  of  Manchester  Public  Health 

Department,  795  Elm  Street  Suite  302, 

Manchester,  NH  03101,  Fred  Rusczek, 

(603)624-6466. 
Travelers  Aid  Society.  177  Union  Street 

Providence.  RI 02903.  Marion  F. 

Avarista.  (401)  521-2255. 
Community  Health  Center  of  Burlington, 

279  Nor^  Winooslci  Avenue, 

Burlington.  VT  05401,  Marilyn 

McKenzie,  (802)  862-9011. 

Region  II 

William  F.  Ryan  Community  Health 
Center,  110  West  97th  Street  New 
York.  NY  10025.  Julio  Bellber.  (212) 
645-2500. 

United  Hospital  Fund.  55  Fifth  Avenue, 
New  York,  NY  10003,  Bruce  Vladeck, 
(212)  645-2500. 

Bowery  Residents  Committee  Human 
Services.  Corp.,  191  Chrystie  Street 
New  York,  NY  10002,  Joyce  Wolbarst 
(212)  533-5700. 

Westchester  Health  Network 
Neighboriiood  Health  Association  of 
Mt.  Vernon,  Inc.,  280  Dobbs  Ferry 
Road.  White  Rains,  NY  10607, 
Georganne  Chapin,  (914)  940-a08a 

Newark  Homeless  Health  Care  Project 
DHHS.  15  Roseville  Avenue,  Newark. 
NJ  07107.  Bobbi  N.  Ruffin.  (201)  733- 
5705. 

Under  21— Covenant  House.  460  West 
41st  Street  New  Yoric.  NY  10036, 
Joseph  B«go,  (212)  330-0505. 

St  Vincent's  Hospital  Dept  of 
Community  Medicine,  153  West  11th 
Street  New  York.  NY  10011.  Dr. 
PhiUip  Brickner,  (212)  790-^:70a 

NY  ChUdrens  Health  Project  317  East 
64th  Street  New  YoA,  NY  10021.  Dr. 
Irwin  E.  Redlener.  (212)  535-0779. 


Jersey  City  Family  Health  Center 
Medical  and  Social  Svcs  for  the 
Homeless.  114  Clifton  Place.  Murdock 
HaU,  Second  Floor.  Jersey  City.  NJ 
07304.  Carol  Lightsey.  (201)  915-252a 

San  Juan  Dept  of  Health,  San  Juan 
Health  Dept.  Calle  Cerra  900.  PDA  15. 
Santurce.  PR  00907.  Pedro  A.  Borras. 
M.D..  (809)  721-3207. 

Henry  J.  Austin  Health  Center.  Health 
Care  for  the  Homeless.  321 N.  Warren 
Street  Trenton,  NJ  08818.  Derek 
Beckford,  (609)  695-7122. 

Region  III 

Health  Care  for  the  Homeless  Project 

Inc.,  1511 K  Street  N.W.,  Suite  500. 

Washuigton,  DC  20005,  Melvin 

Wilson.  (202)  e28-«660. 
Health  Care  for  the  Homeless,  232  North 

Liberty  Street  Baltimore.  MD  21201, 

Jackie  Gaines,  (301)  837-5533. 
Primary  Health  Care  Services  of  NW 

Pennsylvania,  1720  Holland  Street 

Erie,  PA  16503.  Darlene  Collins.  (614) 

453-5744. 
Philadelphia  Health  Mgmt  Corporation. 

260  South  Broad  Street  20th  Floor. 

Philadelphia.  PA  19102.  Richard 

Cohea  PhJ),  (215)  985-2553. 
Primary  Care  Health  Services,  Alma 

niery  Medical  Center.  7227  Hamilton 

Avenue,  Pittsbu^  PA  15208,  Wilford 

A.  Payne.  (412)  244-4700. 
Rural  Health  Corporation  of 

Northeastern  Pennsylvania.  118  South 

Main  Street  Wilkes-Barre.  PA  18701, 

Stanford  Weiss,  (HT)  825-8741. 
The  Daily  Planet  302  West  Canal  Street 

Richmond.  VA  23220.  Sheila  Crowley. 

(804)  783-0678. 
Penhisula  Institute  for  Community 

Health,  Health  Care  for  Homeless,  707 

Howmet  Drive.  Suite  C.  Hampton.  VA 

23661,  Edwina  S.  Davis,  (804)  825- 

0465. 
Valley  Health  Systems.  Inc..  401  Tenth 

Street  Suite  4ia  Huntington.  WV 

25701,  Steve  Shattls.  M.D..  (304)  525- 

3334. 

Region  IV 

Atlanta  Community  Health  Program  for 
the  Homeless.  Georgia  Hill  Street 
Neighborhood  Facility,  250  Georgia 
Avenue,  S£.,  Suite  202,  Atlanta,  GA 
30312,  Lorine  Spencer,  (404)  522-5659. 

Birmingham  Health  Care  for  the 
Homeless  Coalition.  Inc  P.O.  Box 
11523,  Birmingham.  AL  35202,  Karen  J. 
McGee,  (202)  252-0824. 

Charleston  Interfaith  Crisis  Kfinistiy.  573  ■ 
Meethig  Street  Charleston.  SC  29403. 
Floy  Work-Deaton.  (803)  723-0477. 

Chattanooga  Hamilton  County  Healdi 
Department  021  East  Third  Street 
Chattanooga.  TN  37403,  Howard 
Roddy,  (615)  265-5708. 
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Pinellas  County  Department  of  Social 
Services,  Mobile  Medical  Team,  647 
First  Avenue  North,  St.  Petersburg,  PL 
33701,  Evelyn  Rust,  (813)  892-7577. 

Lincoln  Community  Health  Center,  Inc., 
1301  Fayetteville  Street.  Durham,  NC 
27707,  Evelyn  Schmidt,  MD.,  (919) 
688-9078. 

Midlands  Primary  Health  Care  Center, 
Inc.,  P.O.  Box  248,  Eastover,  SC  29044, 
John  Patrick.  (803)  353-8741. 

Broward  County  Board  of  County 
Commissioners,  Health  Care  for  the 
Homeless,  115  South  Andrews  Drive, 
Room  428,  Ft  Lauderdale,  FL  33021, 
Henry  Thompson,  (305)  581-4888. 

Jackson-Hinds  Comprehensive  Health 
Department,  P.O.  Box  3437,  Jackson, 
MS  39207,  Aaron  Shirley,  MD.,  (602) 
364-5116. 

Lexington-Fayette  County  Health 
Department  650  Newton  Pike, 
Lexington.  KY  40508,  Dr.  John 
Poundstone,  (606)  252-2371. 

Seven  Coimties  Services,  Inc.,  101 W. 
Muhammad  Ali  Blvd.,  Louisville,  KY 
40201,  Howard  Bracco,  PhD.,  (502) 
589-8926. 

Memphis  Health  Center,  Inc.,  Memphis 
Health  Care  for  the  Homeless,  360  E. 
H.  Crump  Blvd.,  Memphis,  TN  38126, 
Phillip  L  Williams,  (901)  775-2000. 

Camillus  Health  Concern,  311  Northeast 
First  Avenue,  Miami,  FL  33103. 
Marland  Bluhm.  (305)  577-4840. 

Metropolitan  Health  Dept,  311 23rd 
Avenue  North.  Nashville.  TN  37203, 
Dr.  Fredia  Wadley,  (6l5)  259-5500. 

Wake  Health  Services,  Inc.,  P.O.  Box 
95104,  Raleigh,  NC  27625.  Malvise 
Scott  (919)  790-2270. 

Tampa  Community  Health  Center,  Inc., 
Sine  Domus  Health  Center,  P.O.  Box 
5299,  Tampa,  FL  33675,  Norbert  Heib, 
Jr..  (813)  246-6263. 

Region  V 

Travelers  and  Immigrants  Aid,  Health 
Care  for  the  Homeless  Program,  327 
South  La  Salle,  Chicago,  Illinois  60657, 
Sid  Mohn.  (312)  281-4288. 

Crusaders  Central  Clinic  Association.-. 
120  Tay  Street  Rockford.  IL  61102, 
John  Frana,  (815)  968-7613. 

Indiana  Health  Centers,  Inc.,  21  North 
Pennsylvania,  4th  Floor,  Indianapolis, 
IN  46204,  Lynn  Clothier,  (219)  234- 
9033. 

East  Side  Promise,  Inc.  People's  Health 
Center,  2340  East  10th  Street 
Indianapolis,  IN  46201,  Dave 
Robinson,  (317)  633-7360. 

Visiting  Nurse  Services  of  Southern 
Michigan,  311  East  Michigan  Avenue, 
Suite  200,  Battle  Creek,  MI  49017, 
Sally  Whitten,  (619)  962-0303. 

Ingham  County  Health  Department  P.O. 
Box  30161.  Lansing,  MI  48909,  Bruce  B. 
Bragg,  (517)  887-4311. 


St.  Mary's  Health  Services,  200 
Jefferson.  S£.,  Grand  Rapids,  MI 
49503,  William  A.  Himmelsback,  Jr., 
(616)  774-6162. 

Family  Health  Center,  Inc.,  17  West 
Peterson  Street  Kalamazoo,  MI  49007, 
Grace  M.  Lockett  (616)  349-2641. 

Detroit  Health  Care  for  the  Homeless, 
3811  Cass  Avenue,  Detroit  MI  48201, 
Cynthia  Reynolds-Caine,  (313)  832- 
2450. 

Downriver  Community  Services,  P.O. 
Box  306, 329  Columbia  Street 
Algonac,  MI  48001,  Alice  M.  Johnson, 
(313)  794-4982  Ext  14. 

Hamilton  Family  Health  Center,  4001 
North  Saginaw  Street  Flint,  MI  48505, 
Gerald  E.  Matthews,  Ph.D.,  (313)  789- 
9141. 

Hennepin  County  Homeless  Assistance 
Project  Health  Services  Bldg.,  Level  3, 
525  Portland  Avenue,  South, 
Minneapolis,  MN  55415,  Allain 
Hankey,  (612)  348-5553. 

West  Side  Community  Health  Center, 
153  Concord  Street  St.  Paul,  MN 
55107,  Jane  Berg,  (612)  222-1816. 

ECCO  Family  Health  Center,  Health 
Care  for  the  Homeless  Project  1166 
East  Main  Street  Columbus,  OH 
43205,  Jewel  Barron,  (614)  253-0861. 

Cordelia  Martin  Health  Center.  905 
Nebraska  Avenue,  Toledo,  OH  43607, 
Paula  W.  Stewart  (419)  255-7883. 

Cincinnati  Health  Network.  400  Oak 
Street  Suite  225,  Cincinnati,  OH 
45219,  Randall  Garland,  (513)  961- 
0600. 

Federation  for  Community  Planning, 
Cleveland  Health  Care  for  the 
Homeless,  The  Rockefeller  Building, 
Suite  300, 614  Superior  Building. 
Cleveland.  OH  44113,  Dr.  Ralph  Brody, 
(216)  781-2944. 

Coalition  for  Community  Health  Center, 
2770  North  5th  Sti«et  Milwaukee.  WI 
53212.  Mark  Rosnow.  (414)  226-8883. 

Region  VI 

New  Orleans  Health  Department 
Health  Care  for  the  Homeless  Clinic 
914  Union  Street  New  Orleans,  LA 
70112,  Brobson  Lutz,  M.D.,  (504)  528- 
375a 

Albuquerque  Health  Care  for  the 
Homeless,  P.O.  Box  25141, 
Albuquerque,  NM  87125,  Marsha 
McMurrary-Avila,  (503)  247-3361. 

Youth  Shelters  and  Family  Services, 
P.O.  Box  8135,  Santa  Fe,  NM  87504, 
Ann  Begin,  (505)  473-0240. 

National  Resouirce  Center  for  Youth 
Services,  202  W.  8th,  Tulsa,  OK  74119, 
James  M.  Walker,  (918)  58&-2986. 

Community  Health  Center,  Inc.,  Healing 
Hands  Hlth  Care  Svcs.,  Mary 
Mahoney,  6291/2  West  Main, 
Oklahoma  City.  OK  73102,  Michael  K. 
Fire,  (405)  272-0476. 


Morton  Comprehensive  Health, 
Services,  Inc.,  603  East  Pine,  Tulsa, 
OK  74106.  Leona  Young,  (918)  587- 
2171. 

South  Plains  Health  Provider 
Organization,  824  Martin  Road, 
Amarillo,  TX  79107,  Henry  Hawley, 
(806)  374-7341. 

City  of  Dallas,  Dept.  of  Health  and 
Human  Services,  1500  Manila  7/A/N, 
Dallas,  TX  75201,  Adela  N.  Gonzales, 
(214)  670-396& 

Harris  County  Hospital  Dist.,  P.O  Box 
66769,  Houston,  TX  77266,  Lois  Moore, 
(713)  52»-4624. 

Guadalupe  Economic  Services 
Corporation,  1416  First  Street 
Lubbock,  TX  79401,  Richard  Lopez, 
(806)  744-4416. 

San  Antonio  Centro  Del  Barrio,  301  S. 
Frio,  Suite  180,  San  Antonio,  TX 
78201-4414,  Ronald  Kemp,  (319)  236- 
1332. 

Region  VII 

Community  Health  Care,  In&,  428 
Western  Avenue,  Davenport,  lA 
52801,  William  Rodgers,  (319)  322- 
7899. 

Polk  County  Health  Services, 
Broadlawns  Medical  Center  Homeless 
Outreach  Program,  18th  and  Hickman 
Road,  Des  Moines,  lA  50703,  Lynn 
Ferrell,  (516)  282-2599. 

People's  Community  Health  Qinic  Inc, 
403  Sycamore,  Suite  2,  Waterloo,  lA 
50703,  Ronald  Kemp,  (319)  236-1332. 

Hunter  Healtii  Clinic  Inc.,  2318  East 
Central,  Wichita,  KS  67214,  Bert 
Steeves,  (316)  262-3611. 

Charies  Drew  Healtii  Center,  P.O.  Box 
111609,  Omaha,  NE  68111,  Robert 
Patterson,  (402)  45^1433. 

Swope  Parkway  Health  Center,  4900 
Swope  Parkway.  Kansas  City,  MO 
64130,  E.  Frank  Ellis,  (816)  923-5600. 

Grace  Hill  Neighborhood  Healtii  Center, 
2500  Hadley  Sti«et  St.  Louis,  MO 
63106,  Richard  Gram,  (314)  241-2200. 

Region  VIII 

Volunteers  of  America,  1865  Larimer 

Sti«et  Denver,  CO  80202,  Linda 

Sinton,  (303)  297-0408. 
Colorado  Coalition  for  the  Homeless, 

Stout  Sti«et  Clinic,  2100  Broadway, 

Denver.  CO  80205,  John  Parvensky, 

t303]  293-2220. 
Community  Health  Center  of  Colorado 

Springs,  2828  International  Circle, 

Colorado  Springs,  CO  809ia  Karen 

Marczynski,  (719)  632-3700. 
Blackfeet  Tribe,  Blackfeet  Child  Abuse 

Prevention.  White  Buffalo  Home,  P.O. 

Box  12ia  Browning.  MT  59417.  Violet 

Butterfly.  (406)  338-2243. 
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Health  Care  for  the  Homeless.  30  Main 
Street  Rapid  City.  SD  57701.  Nancy 
Glassgow,  (605)  394-2230. 

Fargo-Moorhead  Health  Care  for  the 
Homeless  Project  401  Third  Avenue 
North,  Fargo,  ND  58102-4839.  Sherlyn 
Dahl,  R.N.,  (701)  241-1360. 

Salt  Lake  Community  Health  Centers, 
Inc..  2300  West  1700  South,  Salt  Lake 
City.  Utah  84104.  Susan  Reed,  (801) 
358-7917. 


Region  IX 

El  Rio  Santa  Cruz  Neighborhood  Hlth 
Ctr,  P.O.  Box  1271,  Tucson,  AZ  85701, 
Robert  Gomez,  (602)  792-9890. 
Maricopa  County  Department  of  Health 
Services,  806  West  Madison,  Phoenix, 
AZ  85006.  Adolfo  Echeveste.  (602) 
258-2122. 
The  Family  Health  Foundation  of 
Alviso,  Inc.,  1621  Gold  Street  Alviso, 
CA  95002,  Rick  Ugarte,  (408)  262-7944. 
Clinical  Sierra  Vista,  Inc.,  P.O.  Box  457. 
Lamont  CA  93241.  Stephen  Schilling, 
(805)  845-3731. 
Logan  Heights  Family  Health  Center, 
1809  National  Avenue,  San  Diego,  CA 
92113.  Fran  Bulter-Cohen.  (619)  234- 
0360. 
Merced  Family  Health  Centers.  Inc..  P.O. 
Box  858.  Merced,  CA  95341,  Michael 
Sulhvan.  (209)  383-1848. 
San  Francisco  Community,  Clinic 

Consortium.  1520  Stockton  Street  San 
^  Francisco,  CA  94133.  Kimberly  Kent- 

Wyard,  (818)  896-0531. 
Nipomo  Community  Medical  Center. 
Inc^  P.O.  Box  43a  150  Tegas  Place, 
Nipomo.  CA  93444.  Ronald  Castle. 
(805)  929-3211. 
West  Contra  Cost  Community  Health 
Care  Corporation,  Martin  Uither  King, 
Jr..  Family  Health  Center,  101 
Broadway  Street  Richmond.  CA 
94804.  Wilbur  Kelly,  (415)  233-3994. 
Waianae  Coast  District  Comprehensive 
Health  and  Hospital  Board.  Inc..  86- 
280  Farrington  Highway,  Waianae,  HI 
96792.  Michael  Tweedell,  (808)  696- 
7081. 
Sacramento  County  Hlth  Dept.  3701 
Branch  Center  Road,  Sacramento.  CA 
95827.  Sonia  Parker.  (916)  366-2171. 
Santa  Cruz  County  Health  Services 
Agency.  Homeless  Persons  Health 
Project  739  River  Street,  Santa  Cruz. 
CA  950ea  Elizabeth  McCarty,  (408) 
425-348a 
Alameda^County  Health  Care  Services 
Agency,  Alameda  County  Health  Care 
for  the  Homeless  Program.  1900 
Fruitvale  Avenue.  Suite  3-E.  Oakland, 
CA  94601.  Barbara  Cowan.  MPH.  (415) 
532-1930. 
Santa  Barbara  County  Health  Care 
Services,  300  San  Antonio  Road. 
Room  M331.  Santa  Barbara.  CA  93110, 
Lawrence  Hart  MJ)..  (805)  681-5145. 


San  Mateo  County  Department  of 
Health  Services.  Alcohol  and  Drug 
Program.  225  West  37th  Avenue.  San 
Mateo,  CA  94403,  Carolina  Jane.  (415) 
573-3703. 

Region  X 

Terry  Reilly  Health  Services.  211 16th 

Avenue  North.  Nampa,  ID  83687-4058. 

Erwin  Teuber,  (208)  467-4431. 
White  Bird  Clinic.  341  East  Twelfth 

Street  Eugene.  OR  97401.  Robert 

Dritz.  (503)  342-8255. 
Sea  Mar  Conununity  Health  Community, 

8720  Fourteenth  Avenue,  South, 

Seattle,  WA  98108.  Rogelio  Riojas, 

(206)  428-4075. 
Multnomah  County  Health  Division,  426 

SW  Stark,  Portland,  OR  97204.  Billie 

Odegaard.  (206)  627-8588. 
Central  Seattle  Community  Health 

Centers.  105  Fourteenth  Avenue.  Suite 

2-C.  Seattle,  WA  98122.  William 

Hobson.  (206)  461-6910. 
Northwest  Human  Services.  681  Center 

Street  N.E..  Salem.  OR  97301.  Karen 

Hill,  (503)  588-582& 

Appendix  m— Fiscal  Year  1990 
Runwaway  and  Homeless  Youth  Drug 
Abuse  Preventioa  Grantees  Who  Are 
Ineligible  to  Apply  Under  This 
Announcement 

Region  I 

Child  and  Family  Services.  99  Hanover 

Street  Manchester,  NH  03101. 
Stopover  Shelters.  3380  East  Main  Road. 

Portsmouth.  RI 02871. 
Wayside  Community  Programs,  4 

Thurber  Street  Framingham,  MA 

01701. 
Massachusetts  Committee  for  Children 

and  Youth.  Coalition  of  Adolescent 

Emergency  Services.  14  Beacon  Street 

Suite  706.  Boston.  MA  02108. 
University  of  Southern  Maine.  Edmund 

S.  Muside  Institute,  96  Falmouth 

Street  Portland,  ME  04103. 
Vermont  Coalition  of  Runaway  Youth. 

P.O.  Box  627,  Montpelier.  VT  05601. 

Region  II 

Together,  7  State  Street  Glassboro.  NJ 

08028. 
Somerset  Youth  Shelter,  49  Brahma 

Avenue.  Bridgewater,  NJ  06807. 
Ocean's  Harbor  House.  2445  Windsor 

Avenue.  Toms  River.  NJ  08754. 
Crossroads.  P.O.  Box  321.  Lumberton,  NJ 

08048. 
Pinelands  Regional  High  School.  School 

Based  Youtii  Services,  Nugentown 

Road.  P.O.  Box  248.  Tuckerton.  NJ 

08087. 
Society  for  Seamen's  Children.  26  Bay 

Street  Staten  Island,  NY  10301. 
Project  Equinox.  214  Laric  Street 

Albany,  NY  122ia 


Covenant  House  (Under  21),  480  West 

41st  Street  New  Yoric.  NY  10036. 
The  Salvation  Army.  749  S.  Warren 

Street  Syracuse,  NY  132(^ 
Urban  Strategies,  Inc.,  1542  East  New 

York  Avenue.  Brooklyn.  NY  11212. 
Metropolitan  Association  Corporation.  2 

Lafayette  Street  3rd  Floor.  New  York, 

NY  10007. 
Tri  County  Youth  Services.  435  Main 

Street  Peterson.  NJ  07501. 
Sendero  De  La  Cruz  Counseling  Center, 

114  Eleanor  Roosevelt  Avenue,  Hato 

Rey,  PR  0091& 
YWCA  Centro  de  Servicios  a  La 

Juventud.  Box  9368  Cotto  Station.      ^ 

Arecibo,  HI  00613. 

Region  III 

National  Association  of  Social  Workers. 

7981  Eastern  Avenue,  Silver  Spring. 

MD209ia 
University  of  Kttsburgh.  Office  of  Child 

Development  3939  O'Hara  Street 

Pittsburgh.  PA  15260. 
Mid-Atlantic  Networic  of  Youth  and 

Family  Services.  1188  Prince  Andrew 

Court  Pittsburgh.  PA  15237. 
Volunteer  Emergency  Foster  Care.  2317 

Westwood  Avenue.  Suite  109, 

Richmond.  VA  23230. 
Department  for  Children,  805  E.  Broad 

Street  Hth  Flr^  Richmond.  VA  23219. 
Alternatives,  Inc  1520  Aberdeen  Road. 

Suite  102.  Hampton.  VA  23666. 
Latin  American  Youth  Center.  3045 15th 

Street  NW,  Washington.  D.C  20009. 

Region  IV 

Youth  Crisis  Center.  Inc.  3015  Parental 

Home  Road.  Jacksonville.  FL  322ia 
Tri-County  Protective  Agency.  P.O.  Box 

1937.  Hinesville.  GA  31313. 
Emory  University,  Emory  University, 

Atlanta.  GA  30322. 
Mountain  Youth  Resources.  P.O.  Box 

2847,  Cullowhee.  NC  28723. 
South  Carolina  Department  of  Youth 

Services  (Crossroads).  1122  Lady 

Street  Columbia.  SC  29202. 
MS.  Childrens  Home  and  Family  Service 

Assn.  P.O.  Box  1078. 1801  NW  Street 

Jackson.  MS  39205. 

Region  V 

Omni  Youth  Services.  22  East  Dundee 
Road.  Wheeling.  IL  60090. 

The  Sanctuary.  1232  South  Washington. 
Royal  Oak.  MI  48067. 

Juvenile  Diversion  Program.  301  Francis 
Street  Jackson.  MI  49201. 

Boysville  of  Michigan.  8744  Clinton- 
Macon  Road.  Clinton.  MI  4923& 

New  Life  Youth  Services,  6128  Madison 
Road.  Cincinnati.  OH  45227. 

YWCA.  65  Soudi  Fourth  Street 
Columbus.  OH  43215. 
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Upper  Midwest  American  Indian  Center, 

1113  West  Broadway,  Minneapolis. 

MNSS411. 
Institute  for  Adolescent  Development, 

P.O.  Box  ITS.  Batavia.  OH  45103. 
Ohio  Youth  Services  Network.  SO  W. 

Broad  St.  S«dte  705,  Columbus,  OH 

43215. 
Kenosha  Youth  Development  Service. 

5407  8th  Avenue,  Kenosha,  WI  5314a 

Region  VI 

Cherokee  Nation  of  Oklahmna.  P.O.  Box 

948.  Tahlequah.  Oklahoma  74465. 
Youth  and  Family  Services  of  Canadian 

County,  2404  Sunset  Drive.  El  Reno,    . 

OK  73036. 
Youth  and  Family  Services  of  North 

Oklahoma.  2925  North  Midway,  Enid, 

OK  73701. 
Youth  Services  of  Oklahoma  County. 

2915  N.  Lincoln,  Oklahoma  City.  OK 

73105. 
New  Day.  1817  Sigma  Chi  N£.. 

Albuquerque.  NM  87106. 
The  Bridge  Association.  115  West 

Broadway.  Fort  W(^  TX  76104. 
San  Antonio  Cares.  1411 N.  Main.  San 

Antonio,  TX  78212. 

Region  Vn 

Youth  Homes.  Inc.  P.O.  Box  324,  Iowa 

City,  lA  52244. 
Youth  in  Need.  529  Jefferson.  St. 

Charles,  MO  63301. 

Region  Vtlt 

Yellowstone  County  Tumbleweed 

Runaway  Program,  Inc.,  P.O.  Box 

3S00a  217  N.  27tfi  Street  Billings,  MT 

59107. 
Mountains  Plains  Youth  Services.  311 

North  Washington  Street  Bismarck, 

ND  58501. 
Standing  Rock  Sioux  Tribe,  P.O.  Box 

"D".  Fort  Yates.  ND  58538. 
Threshold,  514  S.  Minnesota,  Sioux 

Falls.  SO  57109. 
IHRO  Proyecto  La  Familia.  431  South  300 

East  #10a  Salt  I^e  City,  UT  84111. 

Region  DC 

Center  for  Youth  Resources,  915  N.  Fifth 

Street  Phoenix.  AZ  65004. 
The  Navajo  Nation,  P.O.  Box  1599, 

Window  Rock,  AZ  86515. 
San  Diego  Youth  Community,  3878  Old 

Town  Avenue.  Suite  200B.  San  Diego, 

CA  92110. 
Youth  Advocates.  Inc..  285 12th  Avenue. 

San  Ptancisco.  CA  94118. 
United  Candiodian  Community,  Inc., 

2110  East  1st  Street  #103.  Santa  Ana. 

CA92705. 
Santa  Clara  Social  Advocates,  509  View 

Street  Mountain  View,  CA  94041. 
Angel's  Flight  Catholic  Charities,  1400 

W.  9tfa  Street  P.O.  Box  15095.  Los 

Angeles,  CA  90015. 


Klein  Bottle,  401 N.  Milpas.  Santa 

Barbara.  CA  93103. 
Orange  County  Youth  and  Family  < 

Services,  2050  W.  Chapman  Avenue, 

Orange,  CA  92866. 
Community  Service  Programs,  17200 

Jamboree.  Suite  D.  Irvine,  CA  92714. 
Los  Angeles  Free  Clinic  8405  Beverly 

Boulevard,  Los  Angeles,  CA  90046. 

Region  X 

Alaska  Youth  and  Parent  Foundation. 

3745  Community  Puk  Loop, 

Anchorage,  AK  99S06. 
Fairbanks  Native  Association,  310  First 

Avenue,  Fairbanks,  AK  99701. 
Nez  Perce  Tribe.  P.O.  Box  305.  Lapwai. 

ID  83540. 

Appendix  IV:  Reyonal  Youth  ContKts 

Region  I:  Sue  Rosen.  Administration  for 
Children  and  Families.  John  F. 
Kennedy  Federal  Building,  Room  2011, 
Boston.  MA  02203  (CT.  MA,  ME.  NH, 
RI.  VT).  (617)  565-1144 

Region  IL  Estelle  Haferling. 
Administration  for  Children  and 
Families.  26  Federal  Plaza,  Room  4149, 
New  YoA.  NY  10278,  (NJ,  NY,  ME.  PR. 
VI).  (212)  264-2974 

Region  III:  David  Lett  Administration 
for  Chil(!faren  and  Families,  3535 
Market  Street,  Post  Office  Box  13714, 
Hiiladelphia,  PA  19101,  (DC,  DE.  MD. 
PA,  VA,  WV).  (215)  596-1224 

Region  IV:  Viola  Brown.  Administration 
for  Children  and  Families.  101 
Marietta  Towers.  Suite  903,  Atlanta. 
GA  30323  (AL.  FL.  CA.  KY.  MS  NC, 
SC.  TN).  (404)  331-2128 

Region  V:  William  Sullivan, 
Administration  for  Children  and 
Families.  105  West  Adams.  21st  Floor, 
Chicago.  IL  60603  (IL,  IN,  ML  MN.  OH. 
WI).  (312)  353-4241 

Region  VL  Ralph  Rogers.  Adminii'tration 
for  Children  and  Families.  1200  Main 
Tower.  20th  Floor.  Dallas.  TX  /  ..202 
(AR.  LA,  NM.  OK.  TX).  (214)  767-1540 

Region  VII:  Steve  Nash.  Administration 
for  Children  and  Families.  Federal 
OfBce  Building.  Room  364. 601  East 
12th  Street  Kansas  City.  MO  64106 
(lA.  Ka  MO,  NE),  (816)  426-5401 

Region  VOL  Bob  Rease.  Administration 
for  Children  and  Famihes.  Federal 
Office  Building,  1961  Stout  Street  9th 
Floor.  Denver,  CO  80294  (CO.  MT.  ND. 
SD.  UT.  WY).  (303)  844-^06 

Region  IX:  Carolyn  Mangnim. 
Administratimi  for  Children  and 
Families.  SO  United  Nations  Plaza.  San 
Francisco,  CA  94102  (AZ.  CA.  HI.  NV. 
American  Samoa.  Guam.  Northern 
Mariana  Islands.  Marshall  Islands. 
Federal  States  of  Micronesia.  Palau). 
(415)  556-7460 

Region  X:  Steve  Ice,  Administration  for 
Children  and  Families.  2201  Sixth 


Avenue,  Mail  Stop  RX  32,  Seattle,  WA 
98121  (AK.  ID.  OR.  WA).  (206)  442- 
0462 

APPENDKV 

State  Single  Points  of  Contact 

Alabama 

Mrs.  Moncell  Thomell.  State  Single 
Point  of  Contact  Alabama 
Department  of  Economic  ft 
Community  Affairs.  3485  Norman 
Bridge  Road,  Post  Office  Box  250347. 
Montgomery,  Alabama  36125-0347. 
Telephone  (205)  284-8905. 

Arizona 

Ms.  Janice  Dunn.  Arizona  State 
Clearinghouse.  3800  N.  Central 
Avenue.  14th  Floor.  Phoenix,  Arizona 
85012,  Telephone  (602)  260-1315. 

Arkansas 

Mr.  Joseph  Gillesbie,  Manager,  State 
Clearin^ouse,  Office  of 
Intergovernmental  Service, 
Department  of  Finance  and 
Adiministration.  P.O.  Box  3278.  Little 
Rock.  Arkansas  72203.  Telephone 
(501)  371-1074. 

California 

Glenn  Stober.  Grants  Coordinator. 
O^ice  of  Planning  and  Research.  1400 
Tenth  Street  Sacramento,  California 
95814,  Telephone  (916)  323-746a 

Colorado 

State  Single  Point  of  Contact  State 
Clearinghouse,  Division  of  Local 
Government  1313  Sherman  Street 
Room  52a  Denver,  Colorado  80203. 
Telephone  (303)  866-2156. 

Connecticut 

Under  Secretary.  Attn: 
Intergovernmental  Review 
Coordinator.  Comprehensive  Planning 
Division,  Office  of  Policy  and 
Management  80  Washington  Street 
Hartford,  Connecticut  06106-4459, 
Telephone  (203)  566-34ia 

Delaware 

Francine  Booth.  State  Single  Point  of 
Contact  Executive  Department 
Thomas  Collins  Building.  Dover, 
Delaware  19903.  Telephone  (302)  736- 
3326. 

District  of  Columbia 

Lovetta  Davis.  State  Single  Point  of 
Contact  Executive  Office  of  the 
Mayor,  Office  of  Intergovernmental 
Relations.  Room  416,  District  Building. 
1350  Pennsylvania  Avenue.  N.W., 
Washington.  D.C  20004,  Telephone 
(202)  727-mn. 
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Florida 

Karen  McFarland.  Director.  Florida 
State  Clearmghouse,  Executive  OfHce 
of  the  Governor.  Office  of  Planning 
and  Budgeting,  The  Capitol, 
Tallahassee.  Florida  32399-COOl. 
Telephone  (904)  488-8114.  I 

Georgia  ' 

Charles  H.  Badger.  Administrator. 
Georgia  State  Clearinghouse.  270 
Washington  Street.  S.W..  Atlanta 
Georgia  30344.  Telephone  (404]  656- 
3855. 

Hawaii 

Mr.  Harold  S.  Masumoto,  Acting 
Director,  Office  of  State  Planning. 
Departirient  of  Planning  and  Economic 
Development,  Office  of  the  Governor. 
State  Capitol,  Honolulu.  Hawaii  96813, 
Telephone  (808)  548-3016  or  548-3085. 

Illinois 

Tom  Berkshire.  State  Single  Point  of 
Contact.  Office  of  the  Governor,  State 
of  Illinois,  Springfield.  Illinois  62706, 
Telephone  (217)  782-8639. 

Indiana  i 

Frank  Sullivan,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis.  Indiana  46204, 
Telephone  (317)  232-5610. 

Iowa  I 

Steven  R.  McCann.  Division  for 
Community  Progress.  Iowa  | 
Department  of  Economic 
Development,  200  East  Grand  Avenue, 
Des  Moines,  Iowa  50309,  Telephone 
(515)  281-3725. 

Kentucky 

Robert  Leonard,  State  Single  Point  of 
Contact,  Kentucky  State 
Clearinghouse.  2nd  Floor  Capital 
Plaza  Tower.  Frankfort  Kentucky 
40601,  Telephone  (502)  564-2382. 

Maine 


State  Single  Point  of  Contact  Attn: 
Joyce  Benson.  State  Planning  Office, 
State  House  Station  #38,  Augusta, 
Maine  04333,  Telephone  (207)  289- 
3261. 


Maryland 

Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse.  Department  of  State 
Planning.  301  West  Preston  Street. 
Baltimore,  Maryland  21201-2365. 
Telephone  (301)  225-4490. 

Massachusetts 


State  Single  Point  of  Contact  Attn: 
Beverly  Boyle.  Executive  Office  of 
Communities  &  Development  100 
Cambridge  Street.  Room  1803.  Boston. 


Massachusetts  02202.  Telephone  (617) 
727-7001. 

Michigan 

Milton  O.  Waters,  Director  of 
Operations.  Michigan  Neighborhood 
Builders  Alliance.  Michigan 
Department  of  Commerce,  Telephone 
(517)  373-7111. 

Please  direct  correspondence  to: 
Manager.  Federal  Project  Review. 
Michigan  Department  of  Commerce, 
Michigan  Neighborhood  Builders 
Alliance.  P.O.  Box  30242,  Lansing 
Michigan  48909,  Telephone  (517)  373- 
6223. 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration,  Office  of  Policy 
Development  421  West  Pascagoula 
Street  Jackson,  Mississippi  39203,    . 

*  Telephone  (601)  960-4280. 

Missouri 

Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of 
Administration,  Division  of  General 
Services.  P.O.  Box  809,  Room  430, 
Truman  Building,  Jefi'erson  City, 
Missouri  65702,  Telephone  (314)  751- 
4834. 

Montana 

Deborah  Stanton,  State  Single  Point  of 
Contact,  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  Budget 
and  Program  Planning,  Capitol 
Station,  Room  202,  State  Capitol, 
Helena,  Montana  59620,  Telephone 
(406)  444-5522. 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex, 
Carson  City,  Nevada  89710,  ATTN: 
John  B.  Walker,  Clearinghouse 
Coordinator. 

New  Hampshire 

Jeffrey  H.  Taylor.  Director,  New 
Hampshire  Office  of  State  Planning, 
Attn:  Intergovernmental  Review 
Process/James  E.  Bieber,  2%  Beacon 
Street  Concord,  New  Hampshire 
03301.  Telephone  (603)  271-2155. 

New  Jersey 

Barry  Skokowski.  Director.  Division  of 
Local  Government  Serrvices. 
Department  of  Community  Affairs,  CN 
803,  Trenton,  New  Jersey  08625-0803, 
Telephone  (609)  292-6613. 

Please  direct  correspondence  and 
questions  to:  Nelson  S.  Silver.  State 
Review  Process.  Division  of  Local 
Government  Services,  CN  803. 
Trenton.  New  Jersey  08625-0803. 
Telephone  (609)  292-9025. 


New  Mexico 

Dorothy  E.  (Duffy)  Rodriquez.  Deputy 
Director.  State  Budget  Division, 
Department  of  Finance  & 
Adiministration,  Room  190,  Bataan 
Memorial  Building,  Santa  Fe,  New 
Mexico  87503,  Telephone  (505)  827- . 
3640. 

New  York 

New  York  State  Clearinghouse,  Division 
of  the  Budget  State  Capitol,  Albany, 
New  York  12224,  Telephone  (518)  474- 
1605. 

North  Carolina  •  - 

Mrs.  Chrys  Baggett  Director, 
Intergovernmental  Relations,  N.C. 
Department  of  Administration,  116  W. 
Jones  Street  Raleigh,  North  Carolina 
27611,  Telephone  (919)  733-0499. 

North  Dakota 

William  Robinson,  State  Single  Point  of 
'    Contact  Office  of  Intergovernmental 
Affairs,  Office  of  Management  and 
Budget  14th  Floor.  State  Capitol, 
Bismarck,  North  Dakota  58505, 
Telephone  (701)  224-2094. 

Ohio 

Larry  Weaver,  State  Single  Point  of 
Contact.  State/Federal  Funds 
Coordinator,  State  Clearinghouse, 
Office  of  Budget  and  Management  30 
East  Broad  Street  34th  Floor, 
Columbus,  Ohio  43266-0411. 
Telephone  (614)  466-0698. 

Oklahoma 

Don  Strain,  State  Single  Point  of 
Contact,  Oklahoma  Department  of 
Commerce,  Office  of  Federal 
Assistance  Management  6601 
Broadway  Extension,  Oklahoma  City, 
Oklahoma  73116,  Telephone  (405)  843- 
9770, 

Rhode  Island 

Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program. 
Department  of  Administration, 
Division  of  Planning,  265  Melrose 
Street  Providence,  Rhode  Island 
-02907,  Telephone  (401)  277-2656. 

Please  direct  correspondence  and 
questions  to:  Review  Coordinator, 
Office  of  Strategic  Planning. 

South  Carolina 

Danny  L  Cromer,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor.  1205  Pendleton  Street 
Room  477,  Columbia,  South  Carolina 
29201,  Telephone  (8(»)  734-0493. 


UMI 


Federal  Register  /  Vol.  57.  No.  13  /  Tuesday,  January  21.  1992  /  Notice» 


2425 


South  Dakota 

Susan  Comer,  State  Clearinghouse 
Coordinator,  Office  of  the  Governor, 
500  East  Capitol,  Pierre,  South  Dakota 
57501,  Telephone  (605)  773-3212. 

Tennessee 

Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676. 

Texas 

Tom  Adams,  Governor's  Office  of 
Budget  and  Planning,  P.O.  Box  12428. 
Austin,  Texas  78711.  Telephone  (512) 
483-1778. 

Utah 

Utah  State  Clearinghouse,  Attn:  Carolyn 
Wright  Office  of  Planning  and  Budget, 
State  of  Utah,  116  State  Capitol 
Building.  Salt  Lake  City,  Utah  84114, 
Telephone  (801)  538-1547. 

Vermont 

Bernard  D.  Johnson.  Assistant  Director, 
Office  of  Policy  Research  and 
Coordination,  Pavilion  Office 
Building,  109  State  Street,  Montpelier, 
Vermont  05602,  Telephone  (802)  828- 
3326. 


Washington 

Marilyn  Dawson,  Washington 
Intergovernmental  Review  Process, 
Diepartment  of  Community 
Development,  9th  and  Columbia 
Building.  Mail  Stop  GH-51,  Olympia, 
Washington  98504-4151,  Telephone 
(206)  753-4978. 

West  Virginia 

Fred  CuUip,  Director,  Community 
Development  Division,  Governor's 
Office  of  Community  and  Industrial 
Development,  Building  #6,  Room  553, 
Charleston,  West  Virginia  25305, 
Telephone  (304)  348-4010. 

Wisconsin 

James  R.  Klauser,  Secretcury,  Wisconsin 
Department  of  Administration,  101 
South  Webster  Street,  GEF  2,  P.O.  Box 
7864,  Madison,  Wisconsin  53707-7864, 
Telephone  (608)  268-1741. 

Please  direct  correspondence  and 
questions  to:  William  C.  Carey, 
Section  Chief,  Federal-State  Relations 
Office,  Wisconsin  Department  of 
Administration,  Telephone  (608)  268- 
0267. 

Wyoming 

Ann  Redman,  State  Single  Point  of 
Contact  Wyoming  State 
Clearinghouse,  State  Planning 


Coordinator's  Office,  Capitol  Building, 
Cheyenne,  Wyoming  82002,  Telephone 
(307)  777-7574. 

Territories 

Guam 

Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research, 
Office  of  the  Governor,  P.O.  Box  295a 
Agana,  Guam  96010.  Telephone  (671) 
472-2285. 

Northern  Mariana  Islands 

State  Single  Point  of  Contact  Planning 
and  Budget  Office,  Office  of  the 
Governor,  Saipan,  CM,  Northern 
Mariana  Islands  96950. 

Puerto  Rico 

Patria  Custodio/Israel  Soto  Marrero, 
Chairman/Director,  Puerto  Rico 
Planning  Board,  Minillas  Government 
Center,  P.O.  Box  41119,  San  Juan. 
Puerto  Rico  00940-9985,  Telephone 
(809)  727-4444. 

Virgin  Islands 

Jose  L  George,  Director,  Office  of 
Management  and  Budget  No.  32  ft  33 
Kongens  Cade,  Chariotte  Amalie,  V.L 
00802,  Telephone  (809)  774-0750. 

[FR  Doc.  92-1378  Filed  1-17-82;  8:45  am] 
■KUNQ  COOK  41«-01-M 
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The  President 


Ptodamation  6400  of  January  16, 1992 
Women's  History  Month,  1992 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Women's  History  Month  provides  a  wonderful  opportunity  to  reflect  on  the 
myriad  contributions  and  achievements  of  American  women — from  the  mil- 
lions of  imsung  heroines  who  have  strengthened  our  Nation  through  their 
homes,  families,  and  communities  to  the  many  celebrated  women  who  have 
enjoyed  more  widespread  recognition  and  fame.  While  this  occasion  helps  to 
bring  honor  where  it  is  due,  we  must  nevertheless  resist  the  notion  that 
"women's  history"  is  somehow  separate  from  the  rest  of  history.  In  fact,  they 
are  thoroughly  entwined. 

When  our  ancestors  fought  for  this  Nation's  independence,  when  they  pushed 
westward  across  the  fh)ntier,  women  played  integral,  if  not  then  widely 
acclaimed,  roles  in  the  success  of  the  great  American  experiment.  They  shared 
in  the  labors  that  produced  thriving  farms  and  towns  across  this  great  land, 
and  they  helped  to  nurture  in  their  children  the  faith  and  the  love  of  freedom 
that  have  long  characterized  the  American  dream. 

Over  the  years,  women  have  continued  to  share  in  the  pioneer  spirit,  and  this 
month  we  remember  in  a  special  way  those  who  were  early  leaders  in  their 
respective  fields.  We  gratefully  recall  women  like  Emma  Hart  Willard  and 
Elizabeth  Ann  Seton,  who  helped  to  shape  American  education,  as  well  as 
trailblazers  like  Elizabeth  and  Emily  Blackwell,  who  were  two  of  the  first 
women  in  the  United  States  to  earn  medical  degrees.  We  also  recount  the 
achievements  of  women  like  Maria  Mitchell,  an  astronomer,  educator,  and  the 
first  woman  to  be  elected  to  the  American  Academy  of  Arts  and  Sciences,  and 
Louise  Bethune,  who  in  1886  became  the  first  woman  elected  to  the  American 
Institute  of  Architects.  These  noted  women  were  just  a  few  of  the  many  who 
have  helped  to  open  doors  of  opportunity  for  others.      ^ 

More  than  the  collected  stories  of  pioneers  and  their  progeny,  history  also 
traces  the  development  of  principles  and  ideals — and  the  epic  struggle  for 
himian  freedom  and  progress.  Thus,  this  month  we  also  remember  those 
women  who  have  helped  to  uphold  this  Nation's  promise  of  liberty  and  justice 
for  all.  Well  over  a  century  ago,  women  like  Harriet  Tubman,  Harriet  Beecher 
Stowe,  and  Sojourner  Truth  helped  to  wage  the  triumphant  struggle  against 
slavery.  These  heroines  have  been  followed  by  other  courageous  women,  such 
as  Ida  Wells-Bamett  and  Rosa  Parks,  who  made  further  contributions  to  the 
fight  for  equality  by  calling  public  attention  to  the  evils  of  bigotry  and 
segregation. 

Many  women  who  opposed  slavery  and  segregation  in  the  United  States  were 
also  early  supporters  of  the  women's  suffi-age  movement,  and  vice  versa.  For 
example,  we  recall  Lucretia  Mott,  a  well-known  aboUtionist  who  also  worked 
with  Elizabeth  Cady  Stanton  and  Susan  B.  Anthony  to  secure  for  women  the 
right  to  vote.  These  women  and  the  countless  others  who  joined  their  ranks 
shared  a  strong  commitment  to  the  ideals  of  equal  opportimity  and  fairness, 
and  their  efforts  helped  to  increase  the  participation  of  women  not  only  in 
politics  but  also  in  virtually  every  field  of  endeavor. 


2430 


Federal  Register  /  Vol.  57.  No.  13  /  Tuesday.  January  21.  1992  /  Presidential  Documents 


(FR  Dop.  92-182* 
Filed  1-17-92:  11:28  am] 
Bating  code  319S-01-M 


1992 


UMI 


Devotion  to  the  ideal*  on  which  the  United  States  is  founded  has  inspued 
millions  of  women  to  engage  in  service  to  our  country.  As  demonstrated  last 
year  by  U.S.  military  operations  in  the  Persian  Gulf,  we  have  come  a  long  way 
since  the  days  of  Sarah  Edwards,  who  disguised  herself  as  a  young  man  so 
she  could  help  defend  the  Union  during  the  Civil  War.  Today  women  not  only 
play  highly  visible  and  important  roles  in  America's  Armed  Forces  but  also 
hold  positions  of  leadership  and  responsibility  in  government,  business,  edu- 
cation, science,  and  the  arts. 

Most  important  women  continue  to  strengthen  and  enrich  this  country  by 
helping  their  children  to  recognize  the  value  of  learning,  as  well  as  the 
importance  of  self-respect,  personal  responsibility,  and  respect  and  concern 
for  others.  Indeed,  our  families  and  communities  constitute  the  basic  fabric  of 
America,  and  the  women  who  have  strengthened  these  institutions  merit  as 
much  recognition  and  thanka  as  the  great  historical  figures  whose  achieve- 
ments we  celebrate  this  month. 

The  Congress,  by  PubUc  Law  102-70.  has  designated  March  1992  as  "Women's 
History  Month"  and  has  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  occasion. 

NOW.  THEREFORE,  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  March  1992  as  Women's  History  Month.  I  invite 
all  Americans  to  observe  this  month  with  appropriate  programs,  ceremonies, 
and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-two.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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1873 

1960 

235.. 
400- 


.1204 
.1114 


46CFR 

28 


31. 

32. 

35 

586. 

47CFR 

1 

22. 

25 

43 

63 

73 


363 


.1243 

- - 1243 

514. 1243 

2070 


76.. 


186 

829,  830 

1226 

646 

646 

!'lM,  i88r83i."  1650, 

1652 

189 


73 

76. 

48CFR 

249. 


.242,866-868 


.533 


525. 

1801 

1806...... 

1807_..-. 

1812. 

1815. 

1816 — 
1823 — 

1825 

1830. 

1831 

1832 — 

1842 

1844 

1852. 


648 

-...831 
.....831 
...„831 
..-.831 
™;831 
...-831 
...-831 
-.-831 
-.-831 
.--831 
...-831 
.—  831 
—  831 
...-831 


1853 

B31 

PropoMd  Rutw: 

Ch.  53  App.  B 1710 

49CFR 

171 1«7* 

172 

-.1874 

173 

107 

....- 1874 

364 

180 

571 

591 

364 

1710, 1716, 2039 

2043 

rnpouno 

175 

571 

591 

50CFR 

17 

100 

285 

Ch.  VI — 

371 

601 

605 

611 

niilaa 

. .-« 1891 

.-.242,252,870,1652 
....*. 2071 

212,  588, 1396, 1796, 

349 

-...-..............».—»—  3Qo 

—    375 

2064 

,..375 

- _.  375 

534, 1654 

642. 

1662 

652 

844 

655 

672 

..- - 534 

-.381 

663- 

1654 

675. 

._ 381 

17 35,  544-548.  596. 658, 

659, 1246, 1443, 2075, 2239, 

2241 

23 «w 

999 

2247 

301.-     . 

380 

611 

19<tfl 

625 

213 

649 

214 

650.    _. 

„ 1721 

675 

215. 2247 

678 

19fi0 

LIST  OF  PUBLIC  LAWS 

Note:  The  List  Of  Public  Lam 
for  ths  first  session  of  ttie 
102d  Congress  has  been 
oowipleted  and  wiU  Im 
resumed  when  bills  are 
enacted  into  public  law  during 
the  second  session  of  the 
102d  Congress,  which 
convenes  on  January  3,  1992. 
A  cumulative  list  of  PuMc 
Laws  tor  the  first  session  was 
pulMshed  in  Part  n  of  the 
Fedarat  Raotalar  on  Janusiv 
2.  1992. 


IV 
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CFR  CHECKUST 


This  checklist  prepared  by  the  Office  of  the  Federal  Register,  is 

pubtished  weeftly.  It  is  anwged  In  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  curent  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whnh  is  revised  monthly. 

The  annual  rate  for  subscriptk>n  to  alt  revised  volumes  is  $620.00 

domestic,  $1 55.00  additional  for  foreign  mailing. 

Mail  orders  to  the  Superirrtendertt  of  CX)cuments,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  Ail  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned  to 

the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  783-3238  from 

8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders  to 

(202)  51^2233. 


TlUe 


Stocli  Miiiiib#f 


1,  2  (2  Rcscrvtd) (869-013*00001-3) $12.00        Jan.  1.  1991 

3  (1990  Ginpiotion  ond 
tats  100  and  101) (869-013-00002-1) 14.00 


4 „..  (869-O13-00003-O) 15.00 

S  PirtK 

1-699 (869-013-00004-8) 17.00 

700-1199 (869-013-00005-6) 13.00 

1200-ind.  6  (6  iteswtd) .  (869-013-00006-4) 18.00 

TParts: 

0-26 

27-45 

46-51 

52 

53-209..... 

210-299... 

300-399..: 

400-699... 

700-899... 

900-999 ..... 

100O-1059.. 

1060-1119.. 

1120-1199.. 

1200-1499.. 

1500-1899.. 

1900-1939.. 

1940-1949.. 

1950-1999.. 

2000-M.... 


.  (869-013*00007-2) 15.00 

.  (869-013-OOOOe-l) 12.00 

.  (869-013-00009-9) 17.00 

.  (869-013-00010-2) 24.00 

.  (869-013-0001 1-1) 18.00 

,  •369-013-00012-9) 24.00 

.(869-013-00013-7) 12.00 

.  (869-013-00014-5) 20.00 

.  (869-013-00015-3) 19.00 

,  (869-013-00016-1) 28.00 

.  (869-013*00017-0) 17.00 

.  (869-013*00018-8).......  12.00 

.  (869-O13-00019-6) 10.00 

.  (869-013-00020-0) 18.00 

. (869-013-00021-8) 12.00 

.(869-013-00022-6) 11.00 

.  (869-013-00023-4) 22.00 

.  (869-O13-00024-2) 25.00 

.  (869-013-00025-1) 10.00 


'  Jon.  1,  1991 
Jan.  r.  1991 

Jan.  1,  1991 
Jon.  1.  1991 
Jan.  1.  1991 

Jan.  1,  1991 
Jon.  1,  1991 
,Jan.  1,  1991 
Jan.  1.  1991 
Jon.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jon.  1,  1991 
Jan.  1.  1991 
Jan.  1,  1991 
Joi.  1,  1991 
Jan.  1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 


Jan. 
Jan. 
Jan. 


Jan.  1,  1991 


• (869-013-00026-9) 14.00        Jan.  1,  1991 

•  Parts: 

1-199 

200-6id 


101 

0-50 

51-199... 
200-399. 
400-499. 
SOO-M.. 

11.» 


121 

1-199..... 

200-219. 

220-299. 

300-499. 

500-599. 

60O4rrf.. 

13 


.(869-013-00027-7) 21.00  Joi.  1.  1991 

.  (869-013-00028-5) 18.00  Jan.  1.  1991 

.  (869-O13-00O29-3) 21.00  Jon.  1,  1991 

.  (869-013-00030-7) 17.00  Jan.  1,  1991 

.  (869-013-00031-5) 13.00  *  Jan.  1.  1987 

.  (869-013-00032-3) 20.00  Jan.  1,  T991 

.  (869-013-00033-1) 27.00  Jan.  1,  1991 

.  (869-013-00034-0) 12.00  Jan.  1,  1991 

.  (869-O13-00035-8).„....  13.00  Jan.  1,  1991 

.  (869-013-00036-6) 12.00  Jan.  1,  1991 

.  (869-013-00037-4). 21.00  Jan.  1,  1991 

.  (869-O13-O0038-2) 17.00  Jan.  1,  1991 

.  (869*013-00039-1) 17.00  Jan.  1,  1991 

.  (869*O13-00040-«) 19.00  Jan.  1.  1991 

.  (869-013-00041-2). —  24.00  Jan.  1,  1991 


TWe 

14PartK 

1-59 _. 

60-139 : 

140-199  ..„ 
200-1199... 
120O4Rd... 

15  Parts: 

0-299. 

300-799  ..„ 
800-M..... 


161 

0-149.. 

150-999  .„. 
1000-M... 

17  Parts: 

1-199. 

200-239..., 
240-End 


181 

1-149 

150-279.... 
280-399.... 
400-End 

19  Parts: 

1-199 

200-Cnd..... 


201 
1-399..... 
400-499. 
500-M.. 


21 

1-99 

100-169. 
170-199. 

200-299 

300-499 

500U599 

600-799 

800-1299..... 
1300-M..... 

22  Parts: 

1-299. 

300-M 

23 ^.......... 

24  Parts: 

0-199 

200-499 

500-699 

700-1699. 

1700-Cnd . 

25 

26PartK 

SS  1.0-1-1.60 

511.61-1.169 

SS1.17O-1.300...„ 
SS  1.301-1.400  _ 
SS  1.401-1.500..... 
§S  1.501-1.640.-.. 
S§  1.641-1.850 ...« 
{{1.851-1.907..-. 
{(1.908-1.1000... 
{{  1.1001-1.1400.. 

{{1.1401-ERd 

2-29 

30-39 

40-49 

50-299 

300-499 

500-599 


(869-013-00042-1). —  25.00 

(869-013-00043-9). —  21.00 

(869-013-00044-7). —  10.00 

(869-013-00045-5)-.....  20.00 

(869-013-00046-3). —  13.00 

(869-013-00047-1). —  12.00 

(869-013-00048-0) 22.00 

(869-013-00049-8) 15.00 

(869-013-00050-1) 5.50 

(869-013-00051-0). —  14.00 

(869-013-00052-8) 19.00 

(869-013-00054-4) 15.00 

(869-013-00055-2).......  16.00 

(869*013-00056-1). —  23.00 

(869*013-00057-9). —  15.00 

(869-013*00058*7) 15.00 

(869-013-00059-5).......  13.00 

(869-013-00060-9) 9.00 

(869*013-00061-7)- 28.00 

(869-013*00062-5). —  9.50 

(869-013-00063-3). —  16.00 

(869-013-00064-1) 25.00 

(869*013-00065-0) 21.00 

(869-013-00066-8) 12.00 

(869*013-00067-6). —  13.00 

(869-013-00068-4) 17.00 

(869*013-00069-2). —  5.50 

(869-013*00070-6) 28.00 

(869-013*00071-4) 20.00 

(869-013-00072-2). —  7.00 

(869-013-00073-1). —  18.00 

(869-013*00074-9) 7.50 

(869-013-00075-7) 25.00 

(869-013-00076-5) 18.00 

(869-013*00077-3). —  17.00 

(869-013-00078-1) 25.00 

(869-013-00079-0).......  27.00 

(869-013-00060-3). —  13.00 

(869-013-00081-1). —  26.00 

(869-013-00062-0). 13.00 

(869-013-00063-8) 25.00 

.(869L413-00084-6) 17.00 

.(869-013-00085-4)-.-..  28.00 

.(869-O13-00066-2) 18.00 

.(869^413-00067-1). 17.00 

.(869-013-00088-9) 30.00 

.(869-013-00069-7) 16.00 

.(869-013-00090-1). —  19.00 

.(869-013-00091-9) 20.00 

.(869-013-00092-7) 22.00 

.(869-013-00093-5) 18.00 

.(869-013-00094-3) 24.00 

(869^013-00095-1) 21.00 

(869-013*00096-0). —  14.00 

(869-013-00097-8). —  H.OO 

(869-013-00096-6) 15.00 

(869-013-00099-4). —  17.00 

(869-O13-O010O-1)....-  6.00 


Dale 

Jan.  1. 

1991 

Jan.  1. 

1991 

Jon.  1, 

1991 

Jon.  1. 

1991 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1. 

1991 

Jan.  1. 

1991 

Jan.  1, 

1991 

Jan.  1. 

1991 

Jan.  1. 

1991 

Apr.l. 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l. 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l. 

1991 

Apr.l. 

1991 

Apr.l. 

1991 

Apr.l. 

1991 

Apr.l. 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l. 

1991 

Apr.l. 

1991 

Apr.l. 

1991 

Apr.l. 

1991 

Apr.l. 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

•Apr.l, 

1990 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

•Apr.l, 

1990 

Apr.l, 

1991 

Apr.l, 

1991 

•Apr.l, 

1990 

Apr.l, 

1991 

*pr.  1. 

1991 

Apr  1, 

1991 

Apr.l. 

1991 

Apr.l, 

1991 

Apr.l, 

1991 

•Apr.l, 

1990 

UMI 
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Titta 


Shock  fvunwr 


600-End (869-013-00101-0) 6.50 

27PartK 

1-1W (869-O13-O0102-«) 29.00 

200-End (869-013-00103-6).......  11.00 

28 (869-013-00104-4) 28.00 

29Parts: 

0-99 (869-O13-00105-2) 18.00 

100-499 (869-013-00106-1) 7.50 

500-899 (869-013-00107-9) 27.00 

900-1899 (869-013-00108-7) 12.00 

1900-1910  ({$  1901.1 10 

1910.999) (869-013-00109-5) 24.00 

1910  (SS  1910.1000 10 

Mid) (869-013-00110-9) 14.00 

1911-1925 ;...  (869-013-00111-7) 9.00 

1926 (869-013-001 12-5) 12.00 

1927-W (869-013-00113-3) 25.00 

aOParts: 

1-199 (869-013-00114-1) 22.00 

200-699 (869-013-00115-0) 15.00 

700-End (869-013-00116-8).......  21.00 

31PartK 

0-199 (869-013-00117-6) 15.00 

200-fed ......  (869-013-001 18-4) 20.00 

32  Part*: 

1-39,  Vol.  I : 15.00 

1-39,  Vol.  D .s. 19.00 

1-39,  Vol.  W 18.00 

1-189 „ (869-013-00119-2) 25.00 

190-399 (869-013-00120-6) 29.00 

400-629 (869-013-00121-4) 26.00 

630-699 (869-013-00122-2) 14.00 

700-799 (869-013-00123-1) 17.00 

800-End (869-013-00124-9) 18.00 

33  Parts: 

1-124 (869-013-00125-7) 15.00 

125-199 (869-013-00126-5) 18.00 

200-£nd (869-013-00127-3) 20.00 

34Parts: 

1-299 „.. (869-013-00128-1) 24.00 

300-399 (869-013-00129-0) 14.00 

400-*iid (869-013-00130-3) 26.00 

35 (869-013-00131-1) 10.00 

36  partfc 

1-199 (869-013-00132-0) 13.00 

200-{nd (869-013-00133-8) 26.00 


15.00 

24.00 
22.00 

14.00 


37 ....(869-013-00134-6).. 

38PW1K 

0-17 (869-013-00135-4).. 

18-End ..  (869-013-00136-2).. 

39 (869-013-00137-1).. 

40PartK 

1-51 (869-013-00138-9) 27.00 

52 (869-013-00139-7) 28.00 

53-60 (869-013-00140-1) 31.00 

61-80 (869-013-00141-9) 14.00 

81-85 (869-013-00142-7) 11.00 

86-99 (869-013-00143-5) 29.00 

100-149 „...  (869-013-00144-3) 30.00 

150-189 —  (869-O13-00145-1) 20.00 

190-259 (869-013-00146-0) 13.00 

260-299 (869-013-00147-*) 31.00 

300-399 (869-413-00148-6).......  13.00 

400-424  ...„ (869-013-00149-4) 23.00 

425-699 i (869-013-00150-8) 23.00 

700-789 (869-013-00151-6) 20.00 

790-lnd (869-013-00152-4) 22.00 


ftavMon  D>to 
Apr.  1,  1991 


TWO 


SUmJi  NuniDSf 


1,  1991 
1,  1991 

July  1, 1991 


Apr. 
Apr 


July  1,  1991 
July  1,  1991 
July  1, 1991 
July  1,  1991 

July  1,  1991 

July  1,  1991 

•July  1,1989 

July  1,  1991 

July  1,  1991 

July  1,  1991 
July  1,  1991 
July  1,  1991 


July  1 
July  I 


1991 
1991 


*July  1.  1984 
*July  1,  1984 
*July  1,  19M 
July  1,  1991 
July  1,  1991 
July  1.  1991 
July  1,  1991 
July  1,  1991 
July  1,  1991 

July  1,  1991 
July  1.  1991 
July  1,  1991 

July  1,  1991 
July  1,  1991 
July  1.  1991 

July  1,  1991 

July  1,  1991 
July  1,  1991 

July  1,  1991 

July  1,  1991 
July  1,  1991 

July  1,  1991 

July  1.  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

•July  1,  1989 

July  1,  1991 

July  1,  1991 


41Chivt*rs: 

1, 1-1 10  1-10 13.00 


-11  to 


,2(2 


13.00 

14.00 
6.00 
4.50 

13.00 
9.50 

13.00 


1,1 

3-6 

7 

8 

9 „ — 

10-17 

18,  Vol.  I,  Pom  1-5 

18,  Vol.  I,  Pom  6-19 13.00 

18,  Vol.  H,  Pom  20-52 13.00 

19-100 13.00 

1-100 (869-013-00153-2) 8.50 

101 (869-013-00154-1) 22.00 

102-200 .......  (869-013-00155-9) 11.00 

201-tnd (869-013-00156-7) 10.00 

42PartK 

1-60 (869-013-00157-5) 17.00 

61-399 (869-013-00158-3) 5.50 

400-429 (869-01 1-00159-9) 21 .00 

430-M (869-013-00160-5) 26.00 


43 

1-999 (869-013-00161-3) 20.00 

1000-3999 (869-013-00162-1) 26.00 

4000-M (869-O13-00163-0) 12.00 

44 (869-011-00164-5) 23.00 

45PartK 

1-199 (869-013-00165-6) 18.00 

200-499 (869-013-00166-4) 12.00 

500-1 199 ™.. (869-013-00167-2) 26.00 

1200-End (869-013-00168-1) 19.00 

46  Parts: 

•1-40 (869-013-00169-9) 15.00 

41-69 (869-013-00170-2) 14.00 

70-89 .... (869-013-00171-1).. 7.00 

90-139 (869-013-00172-9) 12.00 

140-155 (869-013-00173-7) 13.00 

156-165 (869-013-00174-5) 14.00 

166-199 (869-013-00175-3) 14.00 

200-499 (869-013-00176-1) 20.00 

5004nd....„ (869-013-00177-0) 11.00 

A7  Parts? 

0-19 (869-O13-00178-8) 19.00 

20-39 (869-01 1-00179-3) 18.00 

40-69 (869-013-00180-0) 10.00 

70-79 (869-01 1-00181-5) 18.00 

80-M (869-011-00182-3) 20.00 

48Cha|)tars: 

•1  (Pom  1-51) (869-013-00183-4) 31.00 

1  (Pan  52-99) (869-013-00184-2) 19.00 

2  (Pom  201-251) (869-01 1-00185-8) 19.00 

2  (Pom  252-299) (869-01 1-00186-6) 15.00 

3-6 (869-01 1-00187-4) 19.00 

7-14 ... (869-01 1-00188-2) 26.00 

15-M (869-013-00189-3) 30.00 

1-99 .. ..  (869-01 1-00190-4) 14.00 

100-177 .» (869-01 1-00191-2) 27.00 

178-199 (869-011-00192-1) 22.00 

200-399 (869-011-00193-9) 21.00 

•400-999 ™. (869-013-00194-0) 17.00 

1000-1199 ™..  (869-013-00195-8) 17.00 

1200-M - (869-013-00196-6) 19.00 

SO  Parts: 

1-199 (869-4)1 1-00197-1) 20.00 

200-599 (869-01 1-00198-0) 16.00 

600-M (869-011-00199-8) 15.00 


*Juiy  1, 
•July  1, 
•July  1. 
•July  1. 
•Julyl. 
•July  1. 
•July  1, 
•July  1, 
•July  1. 
•July  1, 
•July  1, 
'July  1, 
July  1. 
July  1, 
July  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 


Oct.  1. 
Oct.  1, 
Oct.  1, 

Oct.  1, 


Od.  1, 
Od.  1, 
Od.  1, 
Od.  1, 

Od.  1, 
Od.  1, 
Od.  1, 
Od.  1, 
Od.  1. 
Od.  1, 
Od.  1, 
Od.  1. 
Od.  1, 


Od.  1, 
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Federal  Regulations. 
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2.  The  relationship  between  the  Federal  Register  and  Code 
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For  other  telephone  numbers,  ■••  the  Reader  Aids  sectioa 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  nx>st 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  vvhich  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Supenntendent  of  Documents. 
Pnces  of  new  booi^s  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
weeK. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  531. 550,  and  575 

BIN  3206-AE23 

Special  Pay  Adjustments  for  Law 
Enforcement  Officers  in  Selected 
Cities 

agency:  Ofnce  of  Personnel 

Management. 

action:  Final  rule. 

summary:  The  OfTice  of  Personnel 
Management  (0PM)  is  issuing  final 
regulations  on  the  special  pay 
adjustments  for  law  enforcement 
officers  authorized  by  section  404  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  (FEPCA).  The  final 
regulations  establish  rules  for  applying 
these  special  pay  adjustments  to  law 
enforcement  officers  under  the  General 
Schedule,  the  Senior  Executive  Service, 
or  the  Senior  Level  pay  system  in  the 
following  designated  Consolidated  or 
Metropolitan  Statistical  Areas  (CMSA's 
or  MSA's):  Boston-Lawrence-Salem, 
MA-NH;  Chicago-Gary-Lake  County, 
IL-IN-WI;  Los  Angeles-Anaheim- 
Riverside,  CA;  New  York-Northern  New 
Jersey-Long  Island.  NY-NJ-CT; 
Philadelphia-Wilmington-Trenton,  PA- 
NI-DE-MD;  San  Francisco-Oakland-San 
Jose,  CA;  San  Diego.  CA:  and 
Washington.  DC-MD-VA. 

EFFECTIVE  DATES:  These  regulations  are 
effective  on  the  first  day  of  the  first  pay 
period  beginning  on  or  after  January  1, 
1992,  except  5  CFR  55G.101{b)(9),  which 
is  effective  on  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Belva  MacDonald,  (202)  606-2858  or 
(FTS)  26&-285a. 
SUPPLEMENTARY  INFORMATION:  On 

October  22. 1991.  OPM  published 
proposed  regulations  to  implement 
section  404  of  the  Federal  Employees 


Pay  Comparability  Act  of  1990  (Pub.  L 
101-509.  November  5. 1990).  which 
established  special  pay  adjustments  of 
4,  8.  or  16  percent  of  basic  pa^  ^or  a  law 
enforcement  officer  whose  official  duty 
station  is  in  one  of  eight  designated 
areas  (5fi  FR  54.'>49).  These  adjustments 
will  bepome  effective  on  the  first  day  of 
the  first  pay  period  beginning  on  or  after 
January  1. 1992. 

The  30-day  comment  period  ended  on 
November  21, 1991.  Comments  were 
received  from  three  individuals,  two 
Federal  agencies,  and  one  labor 
organization.  These  comments,  as  well 
as  certain  changes  and  clarifications  of 
the  proposed  regulations,  are 
summarized  below. 

Derinition  of  Law  Enforcement  Officer 

An  agency  commented  that  several 
employees  have  successfully  appealed 
their  retirement  coverage  and  have 
retroactively  received  service  credit  as 
law  enforcement  officers  for  retirement 
purposes.  The  agency  observed  that  in 
the  future  such  a  retroactive  decision 
granting  an  employee  in  one  of  the 
designated  areas  law  enforcement 
officer  retirement  coverage  would  mean 
that  the  employee's  basic  pay,  premium 
pay,  and  employment  benefits,  such  as 
retirement  contributions  and  life 
insurance  premiums,  must  be 
recalculated  to  reflect  the  special  pay 
adjustment  for  law  enforcement  officers. 
OPM  agrees.  If  employees  retroactively 
are  granted  retirement  system  coverage, 
there  is  no  basis  for  depriving  such 
employees  of  their  pay  entitlements 
under  the  back  pay  law. 

The  definition  of  "law  enforcement 
officer"  used  in  these  regulations  is 
taken  directly  from  title  IV  of  FEPCA. 
OPM  has  no  authority  to  modify  this 
definition.  However,  it  should  be  noted 
that  the  title  IV  provisions  for  law 
enforcement  officers  are  intended  as 
interim  entitlements  pending 
development  of  a  separate  pay  and 
classification  system  for  law 
enforcement  officers.  As  required  by 
FEPCA,  OPM  is  conducting  a  study  to 
develop  a  plan  for  such  a  system  and  is 
considering  the  use  of  definitional 
criteria  other  than  those  used  in  the 
retirement  laws.  In  the  meantime, 
agencies  are  bound  by  Endings  under 
the  retirement  laws. 


Computation  of  Overtime  Pay 

A  labor  organization  noted  that  the 
proposed  regulations  would  revise  5 
CFR  550.113(a)  to  incorporate  special 
pay  adjustments  for  law  enforcement 
officers  under  section  404  into  the 
compulation  of  the  GS-10.  step  1. 
limitation  on  the  hourly  rate  of  overtime 
pay  for  an  employee  whose  rate  of  basic 
pay  does  not  exceed  the  minimum  rate 
of  pay  for  GS-IO,  but  would  not  make  a 
similar  revision  in  5  CFR  550.113(b) 
(concerning  an  employee  whose  rate  of 
basic  pay  exceeds  the  minimum  rate  of 
pay  forGS-lO).  On  May  3. 1991.  OPM 
amended  %  550.113(b)  to  incorporate  the 
rates  of  basic  pay  determined  under 
§  550.113(a].  (See  56  FR  20342.)  Since  the 
proposed  regulations  incorporated 
references  to  the  special  pay 
adjustments  for  law  enforcement 
officers  in  S  550.113(a].  modification  of 
§  550.113(b)  is  unnecessary. 

Limitations  on  Pay 

An  individual  noted  that  the  proposed 
regulations  do  not  reflect  statutory 
limitations  on  the  total  amount  of  basic 
pay  plus  special  pay  adjustments  for 
law  enforcement  officers  that  may  be 
paid.  This  individual  pointed  out  that  S 
U.S.C.  5304(g)  limits  the  total  of      * 
comparability  payments  under  section 
5304  of  title  5.  United  States  Cbde.  plus 
basic  pay.  to  a  maximum  of  the  rate  for 
level  IV  (or.  for  certain  employees,  such 
as  those  in  the  Senior  Executive  Service, 
level  III)  of  the  Executive  Schedule. 
Since  the  statute  require?  OPM,  to  the 
extent  practicable,  to  adrnnister  special 
pay  adjustments  for  law  enforcement 
officers  in  the  same  manner  as 
comparability  payments.  OPM  is 
incorporating  these  limitaiions  in  thr 
final  regulations. 

Definitions  of  "Rate  of  Basic  Pay" 

An  individual  noted  that  the  proposed 
regulations  excluded  the  special  rates  of 
pay  under  section  403  of  FEPCA  from 
the  definitions  of  "rates  of  basic  pay" 
for  purposes  of  computing  recruitment 
and  relocation  bonuses,  retention 
allowances,  and  supervisory 
differentials.  Since  special  rates  of  pay, 
whether  established  under  5  U.S.C.  5305 
or  section  403  of  FEPCA.  are  the 
employee's  rates  of  basic  pay.  they  must 
be  used  to  compute  recruitment  and 
relocation  bonuses,  retention 
allowances,  and  supervirory 
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differentials.  References  to  special  rates 
of  pay  for  law  enforcement  officers 
established  under  section  403  of  FEPCA 
as  "additional  pay"  have  been  deleted 
from  the  appropriate  sections  of  the 
final  regulations. 

FBI  Demonstration  Project 

An  individual  questioned  the 
reduction  in  the  retention  payment 
payable  to  an  employee  of  the  New 
York  Field  Division  of  the  Federal 
Bureau  of  Investigation  (FBI)  under 
section  601(a)(2)  of  Public  Law  100-453. 
as  amended,  by  the  full  18  percent 
special  pay  adjustment  for  law 
enforcement  officers  in  the  New  York 
Consolidated  Metropolitan  Statistical 
Area  (CMSA).  The  individual  observed 
that  under  the  interim  regulations  on 
interim  geographic  adjustments,  the 
retention  payment  has  already  been 
reduced  by  the  8  percent  interim 
geographic  adjustment  paid  to  all 
General  Schedule  employees,  including 
employees  of  the  New  York  Field 
Division  of  the  FBI.  (See  56  FR  773. 
January  9. 1991).  0PM  has  clarified  the 
regulations  to  avoid  an  implication  that 
the  retention  payment  will  be  reduced 
both  by  the  8  percent  interim  geographic 
adjustment  and  the  16  percent  special 
pay  adjustment  for  law  enforcement 
officers. 

Miscellaneous 

An  agency  requested  clarification  of  a 
statement  in  the  Supplementary 
Information  accompanying  the  proposed 
rule  concerning  rates  of  basic  pay  to  be 
used  for  certain  pay  administration 
'  purposes.  The  agency  observed  that  a 
special  salary  rate  established  under  5 
U.S.C.  5305  may  be  used  as  an 
employee's  highest  previous  rate  under  5 
CFR  part  531  only  in  limited 
circumstances — i.e..  in  a  reassignment 
within  the  agency  where  an  appropriate 
official  determines  that  the  need  for  the 
employee's  services  will  be  greater  in 
the  position  to  which  reassigned.  The 
agency  is  correct.  In  circumstances  other 
than  the  limited  one  described  above, 
the  highest  previous  rate  is  based  on  the 
law  enforcement  officer's  scheduled  rate 
of  basic  pay  for  the  grade  or  pay  level 
and  step  (or  relative  position  in  the  rate 
range)  and  does  not  include  any 
applicable  special  salary  rate  under 
section  403  of  FEPCA. 

Proposed  changes  in  the  interim 
regulations  on  the  aggregate  limitation 
on  pay  (5  CFR  part  530,  subpart  B]  are 
being  made  effective  as  part  of  a 
separate  Federal  Register  notice.  Also, 
the  final  regulations  clarify  the 
definition  of  "scheduled  annual  rate  of 
pay"  in  5  CFR  531.101  and  531.301. 


Finally.  0PM  is  publishing  regulations 
to  implement  section  411  of  FEPCA. 
Section  411  amends  section  5541(2)(iv) 
of  title  5,  United  States  Code,  to  permit 
payment,  effective  January  1, 1992,  of 
premium  pay  for  night  work  under 
section  5545(a)  and  for  Sunday  and 
holiday  work  under  section  5546  to 
members  of  the  United  States  Park 
Police  and  members  of  the  United  States 
Secret  Service  Uniformed  Division. 
Therefore.  OPM  is  making  a  technical 
and  conforming  change  in  the 
regulations  that  previously  prevented 
members  of  the  United  States  Park 
Police  and  members  of  the  United  States 
Secret  Service  Uniformed  Division  from 
receiving  these  types  of  premium  pay 
under  title  5,  United  States  Code. 

E.0. 12291,  Federal  Regulations 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  it  applies  only  to  Federal 
employees  and  agencies. 

List  of  Subjects 

5  CFR  Parts  531  and  575 

Government  employees.  Wages. 
Administrative  practice  and  procedure. 

5  CFR  Part  550 

Government  employees.  Wages  Civil 
defense.  Administrative  practice  and 
procedures. 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman. 

Director. 

Accordingly,  OPM  is  amending  parts 
531.  550,  and  575  of  Title  5  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  authority  citation  for  part  531  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  5115.  5307.  5338.  and 
Chapter  54:  E.0. 12748:  subpart  A  issued 
under  section  302  of  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (Pub.  L  101- 
509).  104  Stat.  1462.  and  E.0. 12736;  subpart  B 
also  issued  under  5  U.S.C.  5303(g].  5333.  5402. 
and  7701(b)(2):  subpart  C  also  issued  under 
section  404  of  Public  Law  101-509. 104  Stat 
1466.  and  E.0. 12748:  subpart  D  also  issued 
under  5  U.S.C.  7701(b)(2]:  subpart  E  also 
issued  under  5  U.S.C.  5336. 

2.  In  S  531.101,  paragraph  (a)  of  the 
definition  of  "scheduled  annual  rate  of 
pay"  is  revised  to  read  as  follows: 


8531.101    Definmons. 

•        «♦•*' 

Scheduled  annual  rate  of  pay 
means — 

(a)  The  General  Schedule  rate  of  basic 
pay  (or  a  nationwide  or  worldwide 
special  salary  rate  under  part  530  of  this 
chapter  or  a  special  rate  for  law 
enforcement  officers  under  section  403 
of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L 101- 
509),  if  applicable)  for  the  employee's 
grade  and  step  (or  relative  position  in 
the  rate  range),  exclusive  of  additional 
pay  of  any  kind,  such  as  premium  pay. 
***** 

3.  In  §  531.205,  the  section  heading, 
paragraph  (a)  introductory  text,  and 
paragraph  (b)  are  revised  to  read  as 
follows: 

§  531.205    Pay  schedule  conversion  rules 
at  ttie  time  of  an  annual  pay  adjustment 
under  5  U.S.C.  5303. 

(a)  On  the  effective  date  of  a  pay 
adjustment  under  5  U.S.C.  5303,  the  rate 
of  basic  pay  of  an  employee  subject  to 
the  General  Schedule  shall  be  initially 
adjusted,  except  as  provided  in 
paragraph  (b)  of  this  section,  as  follows: 
***** 

(b)  Rates  of  basic  pay  authorized 
•under  section  5305  of  title  5,  United 
States  Code,  paid  to  an  employee 
subject  to  the  General  Schedule  shall  be 
adjusted  by  reason  of  a  pay  adjustment 
under  5  U.S.C.  5303  in  accordance  with" 
S  530.307  of  this  part. 

4.  Subpart  C  is  added  to  read  as 
follows: 

Subpart  C— Special  Pay  Adjustments  for 
Law  Enforcentent  Officers 

531.301  Definitions. 

531.302  Determining  special  law 
enforcement  adjusted  rates  of  pay. 

531.303  Computation  of  hourly,  daily, 
weekly,  and  biweekly  adjusted  rates  of 
pay. 

531.304  Administration  of  special  law 
enforcement  adjusted  rates  of  pay. 

531.305  Reports. 

531.306  Effect  of  special  pay  adjustments  for 
law  enforcement  officers  on  retention 
payments  under  FBI  demonstration 
project. 

Subpart  C— Special  Pay  Adjustments 
for  Law  Enforcement  Officers 

9531.301    Definitions. 

In  this  subpart: 

Law  enforcement  officer  means  a  law 
enforcement  o^cer  within  the  meaning 
of  section  8331(20)  or  section  8401(17)  of 
title  5,  United  States  Code,  with  respect 
to  whom  the  provisions  of  chapter  51  of 
such  title  apply,  including  members  of 
the  Senior  Executive  Service. 


UMI 
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Official  duty  station  means  the  duty 
station  for  a  law  enforcement  ofiicer's 
position  of  record  as  indicated  on  his  or 
her  most  recent  notification  of  personnel 
action. 

Scheduled  annual  rate  of  pay 
means — 

(a)  The  rate  of  basic  pay  for  a  law 
enforcement  officer's  grade  or  pay  level 
and  step  (or  relative  position  in  the  rate 
range),  including  special  rates  for  law 
enforcement  offlcers  under  section  403 
of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L 101- 
509).  but  not  including  special  salary 
rates  established  under  5  U.S.C.  5305.  or 
additional  pay  of  any  kind,  such  as 
premium  pay; 

(b)  For  a  law  enforcement  officer 
covered  by  the  Performance 
Management  and  Recognition  System 
who  is  receiving  a  special  salary  rate 
under  5  U.S.C.  5305  or  similar  provision 
of  law  (other  than  section  403  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1890  (Pub.  L 101-509)),  the  rate  of 
pay  resulting  from  the  following 
computation — 

(1)  Using  the  special  salary  rate 
schedule  established  under  5  U.S.C 
5305,  subtract  the  dollar  amount  for  step 
1  of  the  law  enforcement  officer's  grade 
from  the  dollar  amount  for  the  law 
enforcement  officer's  special  salary  rate; 
and 

(2)  Add  the  result  of  paragraph  (b)(1) 
to  the  dollar  amount  for  step  1  of  the 
employee's  grade  on  the  General 
Schedule;  or 

(c)  The  retained  rate  of  pay  under  Part 
536  of  this  chapter  or  5  CFR  359.705, 
where  applicable,  exclusive  of 
additional  pay  of  any  kind. 

Special  law  enforcement  adjusted  rate 
of  pay  means  an  employee's  scheduled 
annual  rate  of  pay  multiplied  by  the 
factor  listed  in  9  531.302(a)  of  this  part 
for  the  special  pay  adjustment  area  in 
which  the  employee's  official  duty 
station  is  located,  subject  to  the 
limitation  described  in  S  531.302  (b)  or 
(c)  of  this  part,  if  applicable. 

Special  pay  adjustment  area  means 
any  of  the  following  Consolidated 
Metropolitan  Statistical  Areas  (CMSA's) 
or  Metropolitan  Statistical  Areas 
(MSA's),  as  defmed  by  the  Office  of  - 
Management  and  Budget  (OMB): 

(a)  Boston-Lawrence-Salem,  MA-NH; 

(b)  Chicago-Gary-Lake  County,  IL-IN- 
WI; 

(c)  Los  Angeles-Anaheim-Riverside, 
CA; 

(d)  New  York-Northern  New  Jersey- 
Long  Island.  NY-NI-<rr: 

(e)  Philadelphia-Witmington-Trenton. 
PA-NJ-DE-MD; 

(f)  San  Francisco-Oakland-San  Jose. 
CA; 


(g)  San  Diego.  CA; 

(h)  Washington,  DC-MD-VA. 


9531.302 

•nforcamant  ad)usttd  rates  of  pay. 

(a)  To  determine  the  special  law 
enforcement  adjusted  rate  of  pay,  the 
scheduled  annual  rate  of  pay  for  a  law 
enforcement  officer  whose  official  duty 
station  is  in  one  of  the  special  pay 
adjustment  areas  listed  below  shall  be 
multiplied  by  the  factor  shown  for  that 
area: 


Special  pay  adiustment  BTM 


Bostoo-Lawrence-Salem,  MA-NH _„ 

Chtcago-Gary-Uke  Coooly,  IL-lf4-WI 

Los  Angeles-AnahainvRivflrside,  CA 

New    Yorl(-N<xth«m    New    Jersey-Lxxtg 

Island,  NY-NJ-CT _ _ _ 

PhHadelphta-Wilmington-Tranloa     PA-NJ- 
DE-MD 

San  Francisco-OaMand-San  Jose,  CA... 

Sao  Diego.  CA 

Washington.  DC-MO-VA. 


Factor 


1.16 
1.04 
1.16 

1.16 

1.04 
1.16 
1.06^ 
1.04 


(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  special  law 
enforcement  adjusted  rate  of  pay  may 
not  exceed  the  rate  of  basic  pay  payable 
for  level  IV  of  the  Executive  Schedule. 

(c)  The  special  law  enforcement 
adjusted  rate  of  pay  for  an  employee  in 
a  position  described  in  5  U.S.C. 
5304[h][l)(A)-(E),  including  members  of 
the  Senior  Executive  Service,  may  not 
exceed  the  rate  of  basic  pay  payable  for 
level  III  of  the  Executive  Schedule. 

9531.303  Computation  of  hourly,  daily, 
weakly,  and  biwaakly  adiustsd  rata*  of  pay. 

When  it  is  necessary  to  convert  the 
special  law  enforcement  adjusted  rate  of 
pay  to  an  hourly,  daily,  weekly,  or 
biweekly  rate,  the  following  methods 
apply: 

(a)  To  derive  an  houriy  rate,  divide 
the  adjusted  annual  rate  of  pay  by  2,087 
and  round  to  the  nearest  cent  counting 
one-half  cent  and  over  as  a  whole  cent; 

(b)  To  derive  a  daily  rate,  multiply  the 
hourly  rate\)y  the  number  of  daily  hours 
of  service  required  by  the  employee's 
basic  daily  tour  of  duty; 

(c)  To  derive  a  weekly  or  biweekly 
rate,  multiply  the  hourly  rate  by  40  or  80, 
as  the  case  may  be. 

9531.304  Administration  of  special  law 
infoicamanl  »^t"^*»^  rates  of  oev. 

(a)  A  law  enforcement  officer  shall 
receive  the  greater  of — 

(1)  The  special  law  enforcement 
adjusted  rate  of  pay; 

(2)  The  "adjusted  annual  rate  of  pay** 
under  subpart  A  of  this  part  (Interim 
Geographic  Adjustments)  for  the 
employee's  grade  or  pay  level  and  step 
(or  relative  position  in  the  rate  range),  if 
applicable;  or 


(3)  Any  applicable  special  salary  rate 
established  under  5  U.S.C  5305  for  the 
employee's  grade  and  step  (or  relative 
position  in  the  rate  range). 

(b)  A  special  law  enforcement 
adjusted  rate  of  pay  is  considered  basic 
pay  for  purposes  of  computing — 

(1)  Retirement  deductions  and 
benefits  under  parts  831, 841, 842. 843. 
and  844  of  this  chapter;  ^ 

(2)  Life  insurance  premiums  and 
benefits  under  parts  870,  871,  872,  and 
873  of  this  chapter 

(3)  Premium  pay  under  subparts  A  and 
I  of  part  550  of  this  chapter  (including 
the  computation  of  limitations  on 
premium  pay  under  5  U.S.C.  5547, 
overtime  pay  under  5  U.S.C.  5542(a),  and 
compensatory  time  off  imder  5  U.S.C. 
5543); 

(4)  Severance  pay  under  subpart  G  of  • 
part  550  of  this  chapter  and 

(5)  Advances  in  pay  under  subpart  B 
of  part  550  of  this  chapter. 

(c)  When  an  employee's  official  duty 
station  is  changed  form  a  location  not  in 
a  special  pay  adjustment  area  to  a 
location  in  a  special  pay  adjustment 
area,  payment  of  the  special  law 
enforcement  adjusted  rate  of  pay  begins 
on  the  effective  date  of  the  change  in 
official  duty  station. 

(d)  A  special  law  enforcement 
adjusted  rate  of  pay  is  paid  only  for 
those  hours  for  which  a  law 
enforcement  officer  is  in  a  pay  status. 

(e)  A  special  law  enforcement 
adjusted  rate  of  pay  shall  be  adjusted  as 
of  the  effective  date  of  any  change  in  the 
applicable  scheduled  annual  rate  of  pay. 

(f)  Except  as  provided  in  paragraph  (gj 
of  this  section,  entitlement  to  a  special 
law  enforcement  adjusted  rate  of  pay 
under  this  subpart  terminates  on  the 
date —  - 

(1)  An  employee's  official  duty  station 
is  no  longer  located  in  a  special  pay 
adjustment  area; 

(2)  An  employee  moves  to  a  position 
not  covered  by  this  subpart; 

(3)  An  employee  separates  from 
Federal  service; 

(4)  An  employee's  "adjusted  annual 
rate  of  pay"  under  Subpart  A  of  this  part 
exceeds  his  or  her  special  law 
enforcement  adjusted  rate  of  pay;  or 

(5)  An  employee's  special  salary  rate 
under  5  U.S.C.  5305  exceeds  his  or  her 
special  law  enforcement  adjusted  rate  of 

pay' 

(g)  In  the  event  of  a  change  in  the 
geographic  oka  covered  by  a  CMSA  or 
MSA  described  in  9  531.301  of  this 
chapter,  the  effective  date  of  a  change  in 
an  employee's  entitlement  to  a  special 
law  enforcement  adjusted  rate  of  pay 
under  this  subpart  shall  be  the  first  day 
of  the  first  pay  period  beginning  on  or 
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after  the  date  on  whicli  a  change  in  the 
definition  of  the  CMSA  or  MSA  is  made 

effectivs. 

(h)  Payment  of.  or  an  increase  in,  a 
special  law  enforcement  adjusted  rate  of 
pay  is  not  an  equivalent  increase  in  pay 
within  the  meaning  of  5  U.S.C.  5335. 
•    (i)  A  special  law  enforcement 
adjusted  rate  of  pay  is  included  in  an 
employee's  "total  remuneration,"  as 
defmed  in  S  551.511(b)  of  this  chapter, 
and  "straight  time  rate  of  pay,"  as 
deflned  in  §  551.512(b)  of  this  chapter, 
for  the  purpose  of  computations  under 
the  Fair  Labor  Standards  Act  of  1938,  as 
amended. 

(j)  Termination  of  a  special  law 
enforcement  adjusted  rate  of  pay  under 
paragraph  (f)  of  this  section  is  not  an 
adverse  action  for  the  purpose  of 
subpart  D  of  part  752  of  this  chapter. 
S  531.305  Reports. 

The  Office  of  Personnel  Management 
may  require  agencies  to  report  pertinent 
information  concerning  the 
administration  of  payments  uiider  this 
subpart. 

S531J06    Eftaet of apccial pay 
adluslwwnU  for  law  •nforcwnant  offiCMv 
on  ratantion  payfiMitts  under  FBI 
dwnonstratlon  project. 

As  required  by  section  406  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  (Pub.  L 101-509),  a  retention 
payment  payable  to  an  employee  of  the 
New  York  Field  Division  of  the  Federal 
Bureau  of  Investigation  under  section 
601(a)(2)  of  Public  Law  100^53,  as 
amended,  shall  be  reduced  by  the 
amount  of  any  special  pay  adjustment 
for  law  enforcement  officers  payable  to 
that  employee  under  this  subpart.  For 
the  purpose  of  applying  this  section,  the 
amoimt  of  the  special  pay  adjustment 
for  law  enforcement  officers  shall  be 
determined  by  subtracting  the 
employee's  scheduled  annual  rate  of 
pay,  plus  the  amount  of  any  interim 
geographic  adjustment  under  section  302 
of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L 101- 
509),  as  determined  under  S  531.105  of 
this  part,  from  his  or  her  special  law 
enforcement  adjusted  rate  of  pay. 

PART  550-PAY  AOMINISTRATION 
(GENERAL) 

SubfMMt  A— Premhiin  Pay 

5.  The  authority  citation  for  subpart  A 
of  part  550  is  revised  to  read  as  follows: 

AutiMrity:  5  U.S.C.  5548  and  6101(c);  sec 
302. 404.  and  411  of  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (Pub.  L 101- 
500).  104  Stat.  1462, 1466,  and  1460, 
respectively;  E.0. 12748. 


UMI 


a  In  S  550.101,  paragraph  (b)(9)  is 
revised  to  read  as  follows: 

S  550.101    Covtrag*  and  •xempttont. 

***** 

(b)  Employees  to  whom  this  subpart 
does  not  apply. 

(9)  A  member  of  the  United  States 
Park  Police  or  the  United  States  Secret 
Service  Uniformed  Division,  except  for 
the  purpose  of  night  pay  under 
SS  550.121  and  550.122,  pay  for  holiday 
work  under  §§  550.131  and  550.132,  and 
pay  for  Sunday  work  under  §  S  550.171 
and  550.172  of  this  subpart: 
***** 

7.  In  S  550.103,  paragraph  (j)  is  revised 
to  read  as  follows: 

$550,103    Definltlona. 


(j)  Rate  of  basic  pay  means  the  rate  of 
pay  fixed  by  law  or  administrative 
action  for  the  position  held  by  an 
employee,  including  any  applicable 
interim  geographic  adjustment  or  special 
pay  adjustment  for  law  enforcement 
officers  under  section  302  or  404  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  (Pub.  L.  101-509), 
respectively,  or  locality-based 
comparability  payment  under  5  U.S.C. 
5304,  before  any  deductions  and 
exclusive  of  additional  pay  of  any  other 
kind. 


8.  In  S  550.107,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  SS0.107    SpedM  maximum  earnings 
limitation  for  law  enforcement  officers. 


(a)  150  percent  of  the  minimum  rate 
for  GS-15,  including  a  locality-based 
comparability  payment  under  5  U.S.C. 
5304  or  an  interim  geographic 
adjustment  or  Special  law  enforcement 
adjustment  under  section  302  or  404  of 
the  Federal  Employees  Pay 
ComparabiUty  Act  of  1990  (Pub.  L 101- 
509).  respectively,  and  any  special 
salary  rate  established  under  5  U.S.C. 
5305,  rounded  to  the  nearest  whole  cent, 
counting  one-half  cent  and  over  as  a 
whole  cent;  or 

9.  In  fi  550.111,  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

{550.111    Autiwrlzationofovertifflepay. 

(d)  •  •  • 

(2)  Performed  by  an  employee,  when 
the  employee's  basic  pay  exceeds  the 
minimum  rate  for  GS-10  (including  any 
applicable  interim  geographic 
adjustment,  special  rate  of  pay  for  law 
enforcement  officers,  or  special  pay 


adjustment  for  law  enforcement  officers 
under  section  302, 403,  or  404  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  (Pub.  L.  101-509), 
respectively;  a  locality-based 
comparability  payment  under  5  U.S.C. 
5304;  and  any  applicable  special  rate  of 
pay  under  5  U.S.C.  5305  or  similar 
provision  of  law)  or  when  the  employee 
is  engaged  in  professional  or  technical, 
engineering  or  scientific  activities.  For 
purposes  of  this  section  and  section 
5542(a]  of  title  5,  United  States  Code,  an 
employee  is  engaged  in  professional  or 
technical  engineering  or  scientific 
activities  when  he  or  she  is  assigned  to 
perform  the  duties  of  a  professional  or 
support  technician  position  in  the 
physical,  mathematical,  natural, 
medical,  or  social  sciences  or 
engineering  or  architecture. 

10.  In  S  550.113,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  550.1 13    Computation  of  overtime  pay. 

(a)  For  each  employee  whose  rate  of 
basic  pay  does  not  exceed  the  minimum 
rate  for  GS-10  (including  any  applicable 
interim  geographic  adjustment,  special 
rate  of  pay  for  law  enforcement  officers, 
or  special  pay  adjustment  for  law 
enforcement  officers  under  section  302, 
403,  or  404  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L 101- 
509),  respectively;  a  locality-based 
comparability  payment  under  5  U.S.C 
5304;  and  any  applicable  special  rate  of 
pay  under  5  U.S.C.  5305  or  similar 
provision  of  law),  the  overtime  hourly 
rate  is  1  Vi  times  his  or  her  hourly  rate  of 
basic  pay. 
***** 

11.  In  9  550.114,  paragraph  (c)  is 
revised  to  read  as  follows: 

§550.114    Compensatory  time  off . 


(c)  The  head  of  an  agency  may 
provide  that  an  employee  whose  rate  of 
basic  pay  exceeds  the  maximum  rate  for 
GS-10  (including  any  applicable  interim 
geographic  adjustment  special  rate  of 
pay  for  law  enforcement  officers,  or 
special  pay  adjustment  for  law 
enforcement  officers  under  section  302, 
403,  or  404  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L 101- 
509),  respectively;  a  locality-based 
comparability  payment  under  5  U.S.C. 
5304;  and  any  applicable  special  rate  of 
pay  under  5  U.S.C.  5305  or  similar 
provision  of  law)  shall  be  compensated 
for  irregular  or  occasional  overtime 
woric  with  an  equivalent  amount  of 
compensatory  time  off  from  the 
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employee's  tour  of  duty  instead  of 
payment  under  §  550.113  of  this  part. 
*        •        •        *        • 

12.  §  550.151  is  revised  to  read  as 
follows: 

§  550.151    Authorization  of  pramium  pay 
on  an  annual  basis. 

An  agency  may  pay  premium  pay  on 
an  annual  basis,  instead  of  other 
premium  pay  prescribed  in  this  subpart 
(except  premium  pay  for  regular 
overtime  work,  and  work  at  ni^t,  on 
Sundays,  and  on  holidays],  to  an 
employee  in  a  position  in  which  the 
hours  of  tluty  cannot  be  controlled 
administratively  and  which  requires 
substantial  amounts  of  irregular  or 
occasional  overtime  work,  with  the 
employee  generally  being  responsible 
for  recognizing,  without  supervision, 
circumstances  which  require  the 
employee  to  remain  on  duty.  Premium 
pay  under  this  section  is  determined  as 
an  appropriate  percentage,  not  less  than 
10  percent  nor  more  than  25  percent,  of 
the  employee's  rate  of  basic  pay 
(including  any  applicable  interim 
geographic  adjustment,  special  rate  of 
pay  for  law  enforcement  officers,  or 
special  pay  adjustment  for  law 
enforcement  officers  under  section  302, 
403,  or  404  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L  101- 
509),  respectively:  a  locality-based 
comparabiUty  payment  under  5  U.S.C. 
5304;  and  any  applicable  special  rate  of 
pay  under  5  U.S.C.  5305  or  similar 
provision  of  law]. 

13.  In  S  550.154,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§  550.154    Rates  of  premium  pay  payable 
under  S  550.151. 

(a]  An  agency  may  pay  the  premium 
pay  on  an  annual  basis  referred  to  in 
§  550.151  to  an  employee  who  meets  the 
requirements  of  that  section,  at  one  of 
the  following  percentages  of  the 
employee's  rate  of  basic  pay  (including 
any  applicable  interim  geographic 
adjustment,  special  rate  of  pay  for  law 
enforcement  ofHcers,  or  special  pay 
adjustment  for  law  enforcement  officers 
under  section  302, 403,  or  404  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  (Pub.  L  101-509). 
respectively;  a  locality-based 
comparability  payment  under  5  U.S.C. 
5304;  and  any  applicable  special  rate  of 
pay  under  5  U.S.C.  5305  or  similar 
provision  of  law): 


Subpart  B— Advance*  in  Pay 

14.  The  authority  citation  for  Subpart 
B  is  revised  to  read  as  follows: 


Authnity:  5  U.S.C  5524a;  sees.  302  and  404 
of  the  Federal  Employees  Pay  Comparability 
Act  of  1990  (Pub.  L 101-509).  104  Stat.  1462 
and  1466,  respectively;  E.0. 12748. 

15.  In  §  550.202,  the  definition  of  "rate 
of  basic  pay"  js  revised  to  read  as 
follows: 

S  550.202    Definitione. 


Rate  of  basic  pay  means  the  rate  of 
pay  fixed  by  law  or  administrative 
action  for  the  position  held  by  an 
employee,  including  annual  premium 
pay  for  standby  duty  under  5  U.S.C. 
5545(1);  night  differential  for  prevailing 
rate  employees  under  5  U.S.C.  5343(f);  a 
special  rate  established  under  5  U.S.C. 
5305,  S  532.231  of  this  subchapter,  or 
other  legal  authority;  and  locality-based 
comparability  payments  under  5  U.S.C. 
5304;  or  any  applicable  interim 
geographic  adjustment,  special  rate  of 
pay  for  law  enforcement  officers,  or 
special  pay  adjustment  for  law 
enforcement  officers  under  section  302. 
403,  or  404  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L 101- 
509),  respectively;  but  not  including 
additional  pay  of  any  other  kind. 

PART  575— RECRUITMENT  AND 
RELOCATION  BONUSES;  RETENTION 
ALLOWANCES;  SUPERVISORY 
DIFFERENTIALS 

16.  The  authority  citation  for  part  575 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  1104(a)(2),  5753, 5754, 
and  5755;  sec.  404  of  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (Pub.  L 101- 
509),  104  Stat.  1466:  E.0. 12748. 

17.  In  S  575.103.  the  definition  of  "rate 
of  basic  pay"  is  revised  to  read  as 
follows: 

9575.103    OefinitfcHW. 

Rate  of  basic  pay  means  the  rate  of 
pay  fixed  by  law  or  administrative 
action  for  the  position  to  which  the 
employee  is  or  will  be  newly  appointed, 
before  deductions  and  exclusive  of 
additional  pay  of  any  kind,  such  as 
locality-based  comparability  payments 
under  5  U.S.C  5304;  or  interim 
geographic  adjustments  or  special  pay 
adjustments  for  law  enforcement 
officers  under  section  302  or  404  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  (Pub.  L 101-509). 
respectively. 

la  In  §  575.203,  the  definition  of  '^te 
of  basic  pay"  is  revised  to  read  as 
follows: 

9575.203    Definttlons. 


Rote  of  basic  pay  means  the  rate  of 
pay  fixed  by  law  or  administrative 
action  for  the  position  to  which  the 
employee  is  being  relocated,  before 
deductions  and  exclusive  of  additional 
pay  of  any  kind,  such  as  locality-based 
comparability  payments  under  5  U.S.C. 
5304;  or  interim  geographic  adjustments 
or  special  pay  adjustments  for  law 
enforcement  officers  under  section  302 
or  404  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L 101- 
509),  respectively. 
<        *        *        *        * 

19.  In  9  575.303.  the  definition  of  "rate 
of  basic  pay"  is  revised  to  read  as 
follows: 

9575.303    Definitions. 

***** 

Rate  of  basic  pay  means  the  rate  of 
pay  fixed  by  law  or  administrative 
action  for  the  position  held  by  an 
employee,  before  deductions  and 
exclusive  of  additional  pay  of  any  kind, 
such  as  locality-based  comparability 
payments  under  5  U.S.C.  5304;  or  interim 
geographic  adjustments  or  special  pay 
adjustments  for  law  enforcement 
officers  under  section  302  or  404  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  (Pub.  L  101-509), 
respectively. 

20.  In  S  575.403,  the  definition  of  "rate 
of  basic  pay"  is  revised  to  read  as 
follows: 

9575.403    DeflnWofw. 

***** 

Rate  of  basic  pay  means  the  rate  of 
pay  fixed  by  law  or  administrative 
action  for  the  position  held  by  an 
employee,  before  deductions  and 
exclusive  of  additional  pay  of  any  kind, 
such  as  locality-based  comparability 
payments  imder  5  U.S.C.  5304;  or  interim 
geographic  adjustments  or  special  pay 
adjustments  for  law  enforcement 
officers  under  section  302  or  404  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  (Pub.  L  101-509). 
respectively: 

21.  In  9  575.405,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

9575.405   Caieuialton  and  payment  of 


(€)••• 

(2)  A  locality-based  comparability 
payment  under  5  U.S.C  5304:  or  interim 
geographic  adjustment  or  special  pay 
adjustment  for  law  enforcement  officers 
under  section  302  or  404  of  the  Federal  . 
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Employee*  Pay  Comparability  Act  of 
1990  (ftib.  L 101-509).  respectively; 

|FR  Doc  K-M76  Filed  1-21-92;  8:45  am] 
icoecns-ei-H 


OEmumiENT  OF  AGRICULTURE 

AfriCMllwal  Marfwling  Service 

7CFRPartt07 

(Naval  Oranga  RegulatkM  7291 

Navel  Orangee  Grown  in  Arizona  and 
Designated  Part  of  CaNtomia 

AQCNCV:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


:  This  regulation  establishes 
the  quantity  of  Califomia-Aiizona  aavd 
oranges  that  may  be  shipped  to 
domestic  markets  during  the  period  from 
January  17  through  January  23, 1992. 
Consistent  with  program  objectives, 
such  action  is  needed  to  establish  and 
maintain  orderly  marketing  conditions 
for  fresh  Cahfomia-Arizona  navel 
oranges  for  the  specified  week. 
Regulation  was  recommended  by  the 
Navel  Orange  Administrative 
Committee  (Committee],  which  is 
responsible  for  local  administration  of 
the  aavel  orange  mariceting  order. 
tFFECtWE  BAIS:  Regulation  729  (7  CFR 
Part  907)  is  effective  for  the  period  from 
January  17  through  January  23, 1992. 
FOn  FURTHER  INFORMATION  CONTACT: 
Christian  D.  Nissan,  Marketing 
Specialist,  Marketing  Order 
Admiaistration  Branch,  Fruit  and 
Vegetable  Division.  Agricultural 
Marketoig  Service,  U.S.  Department  of 
Agriculture,  room  252d-S.  P.O.  Box 
964S6,  Washiagton.  DC  20090-6456: 
telephone:  (202)  720-1754. 
SWKBNBNTARV  aVONMATION:  This 
fmal  rule  is  issoed  under  Marketing 
Order  Na  907  (7  CFR  Part  907  ).  as 
amended,  regulatixig  the  handling  of 
navel  oranges  grown  in  Arizona  and 
designated  part  of  California.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended,  hereinafter  referred  to  as  the 
"Act" 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department]  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  detmniaed  to  be  a 
"non-iBajor*'  rule.  I 

Punuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administratar  of  the  Agricuhurai 


Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  tfie 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Art,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  imder  the  navel 
orange  marketing  order  and 
approximately  4,000  navel  orange 
producers  in  California  and  Arizona. 
Small  egricultoral  producers  have  been 
defmed  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defirwd  as  those  whose  annual 
receipts  are  less  than  $3,500,00a  The 
majority  of  handkrs  and  producers  of 
California-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

Tlie  California-Arizona  navel  orange 
industry  is  characterized  by  a  large 
number  a  growers  located  over  a  wide 
area.  The  production  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  California.  The  largest  proportion 
of  navel  orange  production  is  located  in 
District  1,  Central  California,  which 
represented  about  79  percent  of  the  total 
production  in  1990-91.  District  2  is 
located  in  the  •oethem  coastal  area  of 
California  and  represented  almost  18 
percent  of  1990-91  production:  District  3 
is  the  desert  area  of  California  and 
Arizona,  and  it  represented  slightly  less 
than  3  percent:  and  District  4,  which 
represented  slightly  less  than  1  percent 
is  northern  California.  The  Committee's 
revised  estimate  of  1991-92  production 
is  M.eOO  cars  (one  car  equals  1.000 
cartons  at  37.5  pounds  net  wei^t  each), 
as  compared  with  32.095  cars  during  the 
1900-91  season. 

The  three  baric  oudets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export,  and  processing  markets. 
The  dome^c  fresh  (regulated)  market  is 
a  prefeired  market  for  California- 
Arizona  navel  oranges  while  the  expi^ 
market  continues  to  grow.  The 
Committee  has  estimated  that  about  68 
perceid  of  the  lMl-«2  cn^  of  64,600 
cars  will  be  utilized  in  fresh  domestic 
chaimels  (43.650  cars),  with  the 
remainder  being  exported  fresh  (14 
percent],  processed  {16  percent),  or 
designated  for  other  uses  (2  percent). 


This  compares  with  the  1990-91  total  of 
16,675  cars  shipped  to  fresh  domestic 
markets,  about  51  percent  of  that  year's 
crop.  In  oomparison  to  other  seasons. 
1990-91  production  was  low  because  of 
a  devastating  freeze  that  occurred 
during  December  1990. 

Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  907  are  intended  to  provide 
benefits  to  producers.  Producers  benefit 
from  increased  returns  and  improved 
market  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from 
regulating  shipping  levels  and  contribute 
to  a  more  stable  market.  The  intent  of 
regulation  is  to  achieve  a  more  even 
distribution  of  oranges  in  the  market 
throughout  the  marketing  season. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the 
Department  the  costs  of  implementing 
the  regulations  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  navel  orange 
marketing  order  are  required  by  the 
Committee  from  handlers  of  navel 
oranges,  fiowever,  handlers  in  turn  may 
require  individual  producers  to  utilize 
certain  reporting  and  recordkeeping 
practices  to  enable  handlers  to  carry  out 
their  functions.  Costs  incurred"by 
handlers  in  connection  with 
recordkeeping  and  reporting 
requirements  may  be  passed  on  to 
growers. 

Major  reasons  for  the  use  of  volume 
regulations  under  this  marketing  order 
are  to  Coster  market  stability  and 
enhance  producer  revenue.  Prices  for 
navel  oranges  tend  to  be  relatively 
inelastic  at  the  producer  level.  Thus. 
even  a  small  variation  in  shipments  can 
have  a  great  inq>act  on  prices  and 
producer  revenue.  Under  these 
circumstances,  strong  arguments  can  be 
advanced  as  to  the  benefits  of  regulation 
to  producers,  particularly  smaller 
producers. 

The  Conunittee  adopted  its  marketing 
policy  for  the  1991^2  season  on  June  25. 
1991.  The  Committee  reviewed  its 
marketing  policy  at  district  meetings  as 
follows:  Districts  1  and  4  on  September 
24. 1991.  is  Visaiia.  California;  and 
District  Z  and  3  on  October  1, 1991.  in 
Ontario.  California.  The  Committee 
subsequently  revised  its  marketing 
pohcy  at  a  meeting  on  October  15, 1991. 
The  marketing  policy  discussed,  among 
other  things,  ^e  potential  use  of  volume 
and  size  regulations  for  the  ensuing 
season.  The  Cofflmittee  considered  the 
use  of  volume  regulation  for  the  season. 


UMI 
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This  marketing  policy  is  available  from 
the  CoAunittee  or  Mr.  Nissen.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate. 

The  Committee  met  publicly  on 
January  14, 1992,  in  Newhall,  California, 
to  consider  the  ci^rrent  and  prospective 
conditions  of  supply  and  demand  and 
recommended,  with  7  members  voting  in 
favor,  2  opposing,  and  2  abstaining,  that 
1,600,000  cartons  is  the  quantity  of  navel 
oranges  deemed  advisable  to  be  shipped 
to  fresh  domestic  markets  during  the 
specified  week.  The  marketing 
information  and  data  provided  to  the 
Conunittee  and  used  in  its  deliberations 
were  compiled  by  the  Committee's  staff 
or  presented  by  Committee  members  at  ^ 
the  meeting.  This  information  included, 
but  was  not  limited  to,  price  data  for  the 
previous  week  from  Department  market 
news  reports  and  other  sources, 
preceding  week's  shipments  and 
shipments  to  date,  crop  conditions  and 
weather  and  transportation  conditions. 

The  Department  reviewed  the 
Conmiittee's  reconunendation  in  light  of 
the  Committee's  projections  as  set  forth 
.  in  its  1991-92  marketing  policy.  The 
reconunended  amount  of  1,600,000 
cartons  compares  to  the  1,500,000 
cartons  specified  in  the  Committee's 
shipping  schedule.  Of  the  1,600,000 
cartons,  81.6  percent  or  1,305,600  cartons 
are  allotted  for  District  1, 15.5  percent  or 
248,000  cartons  are  allotted  for  District 
2,  and  2.9  percent  or  46,400  cartons  are 
allotted  for  District  4.  Handlers  in 
District  3  will  not  be  regulated  as  they 
are  not  shipping  a  su^icient  quantity  of 
navel  oranges  to  warrant  volume 
regulation  at  this  point  in  the  season. 

During  the  week  ending  on  January  9. 
1992,  shipments  of  navel  oranges  to 
fresh  domestic  markets,  including 
Canada,  totaled  1,097,000  cartons 
compared  with  409,000  cartons  shipped 
during  the  week  ending  on  January  10. 
1991.  Export  shipments  totaled  163,000 
cartons  compared  with  134,000  cartons 
shipped  during  the  week  ending  on 
January  10, 1991.  Processing  and  other 
uses  accounted  for  161,000  cartons 
compared  with  821,000  cartons  shipped 
during  the  week  Ending  on  January  10, 
1991. 

Fresh  domestic  shipments  to  date  this 
season  total  10,808,000  cartons 
compared  with  13,506,000  cartons 
shipped  by  this  time  last  season.  Export 
shipments  total  1,623,000  cartons 
compared  with  1,696,000  cartons  shipped 
by  this  time  last  season.  Processing  and 
other  use  shipments  total  2,221,000 
cartons  compared  with  4,138,000  cartons 
shipped  by  this  time  last  season. 


For  the  week  ending  January  9. 1902. 
regulated  shipments  of  navel  oranges  to 
the  fresh  domestic  market  were 
1,031,000  cartons  on  an  adjusted 
allotment  of  954,000  cartons  which 
resulted  in  net  overshipments  of  77,000 
cartons.  Regulated  general  maturity 
shipments  for  the  current  week  (January 
10  through  January  16, 1992]  are 
estimated  at  1,210,000  cartons  on  an 
adjusted  allotment  of  1,233,000  cartons. 
Thus,  undershipments  of  23.000  cartons 
could  be  carried  forward  into  the  week 
ending  on  January  23. 1992. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  January  9, 1992, 
was  $9.47  per  carton  based  on  a 
reported  sales  volume  of  800,000 
cartons.  The  season  average  f.o.b. 
shipping  point  price  to  date  is  $10.21  per 
carton.  The  average  f.o.b.  shipping  point 
prices  for  the  week  ending  on  January 
10, 1991,  was  $15.62  per  carton;  the 
season  average  f.o.b.  shipping  point 
price  at  this  time  last  year  was  $9.94. 

Committee  members  discussed 
implementing  volimie  regulation  at  this 
time,  as  well  as  different  levels  of 
allotment.  It  was  reported  that  poor 
weather  conditions  have  hampered 
harvesting.  Two  Committee  members 
commented  that  the  weather  has  had  a 
positive  effect  on  prices.  Several 
Committee  members  commented  that 
they  believe  demand  is  improving.  Two 
Committee  members  favored  open 
movement  at  this  time,  while  the 
majority  of  Committee  members  favored 
the  issuance  of  general  maturity 
allotment. 

According  to  the  National  Agricultural 
Statistics  Service,  the  1990-91  season 
average  fresh  equivalent  on-tree  price 
for  California-Arizona  navel  oranges 
was  $7.75  per  carton,  119  percent  of  the 
season  average  parity  equivalent  price 
of  $6.52  per  carton. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  the 
Department  the  1991-92  season  average 
fresh  on-tree  price  is  estimated  at  $6.33 
per  carton,  about  85  percent  of  the 
estimated  fresh  on-tree  parity  equivalent 
price  of  $7.44  per  carton. 

Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  during  the  period 
from  January  17  through  January  23, 
1992,  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  navel  oranges  to  market. 

Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
this  volume  regulation,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

A  proposed  rule  regarding  the 
implementation  of  volume  regulation 
and  a  proposed  shipping  schedule  for 
California-Arizona  navel  oranges  for  the 
1991-02  season  was  published  in  the 
September  30, 1991,  issue  of  the  Federal 
Rejgister  (56  FR  49432).  The  Department 
is  currently  in  the  process  of  analyzing 
comments  received  in  response  to  this 
proposal  and,  if  warranted,  may  finalize 
that  action  this  season.  However, 
issuance  of  this  final  rule  implementing 
volume  regulation  for  the  regulatory 
week  ending  on  January  23, 1992,  does 
not  constitute  a  final  decision  on  that 
proposal. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
foimd  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Registn.  This  is  because 
there  in  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
January  15, 1992,  and  this  action  needs 
to  be  effective  for  the  regulatory  week 
which  begins  on  January  17. 1992. 
Further,  interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting,  and  handlers  were  apprised  of 
its  provisions  and  effective  time.  It  is 
necessary,  therefore,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act.  to  make  this  regulatory  provision 
effective  as  specified. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements.  Oranges. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  907  is  amended  as 
follows:  

1.  The  authority  citation  7  CFR  part 
907  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  907.1029  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 
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907.102t    Mav«l  oranga  raguMion  729. 

Tlie  qvantity  of  navd  oranges  grown 
in  Calilomia  and  Arizona  which  nay  be 
handled  during  the  period  from  January 
17  through  Janaary  23, 1992.  is 
established  as  follows: 

(a)  District  1: 1305.600  cartons: 

(b)  District  2:  248,000  cartons; 

(c)  District  3:  unlimited  cartons; 

(d)  District  4: 46.400  cartons. 

Dated  January  IS,  1992. 
Robert  CKseMy. 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  S2-154S  Filed  1-17-92:  IMS  ami 


FMvnl  Qnrin  Inipecfion  Ssfvlcc 
7CHtftrt«M 

A  M^hAdh^JflM  T^k^^k^^  C^ha^^Jk^ 

ATMionn  I  Bsung  awvicv 

AGENCT:  Federal  Grain  Inspection 
Service,  USDA. 
action:  final  rale. 

summary:  Hie  Federal  &ain  Inspection 
Service  tFGlS]  is  revising  the  regiilationB 
under  fte  United  States  Grain  Standards 
Act  (USGSA)  as  amended  [7  U.S.C.  71  et 
seq.),  to  require,  prior  to  shipment,  aQ 
com  exported  from  the  United  States  be 
tested  for  aflatoxin  unless  die  contract 
stipulates  ftat  testing  is  not  required. 
FGIS  is  also  amending  the  regulations  to 
provide  anatoxin  testing  service  for  all 
grains,  induding  com,  imder  the 
authority  of  the  USGSA. 
EFFECTIVE  DATE:  February  21. 1992. 
FOR  FURTNER  INFORMATION  CONTACT 
George  WoUam.  Federal  Grain 
Inspection  Service,  USDA,  room  0623 
South  Building.  P.O.  Box  96454. 
Wasiungton.  DC  20090-96451  telephone 
(202)720-0292. 


Executiv*  Order  12291  | 

This  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  l%is  action  has  been  classiBed 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Regulatory  FlexibiBty  Act  Certificafioo 

Jolui  C  Fdtz.  Administrator.  FGIS, 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  CJ.S.C.  901  et  se^.)  becaase  most  nsers 
of  the  official  inspection  and  weighing 
services  and  those  entities  that  perfona 
those  services  do  aot  meet  the 


requirement  for  small  entities.  Aflatoxin 
text  services  will  be  applied  eqaally  to 
all  entities. 

Information  Collection  and 
Reconweepuig  Ketjuii  emenls 

In  compliance  with  the  Paperwoilc 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35).  the  information  collection  and 
recordkeeping  requirements  contained 
in  this  rule  have  been  ap^Noved  by  tlM 
Office  of  Management  and  Budget 
[OMB]  and  assigned  ONffi  number  0S80- 
0013. 

Badcground 

The  Grain  Quality  Incentives  Act  of 
1990  (Pub.  L.  No.  101-624:  {section  2007). 
GQIA)  amended  section  5  of  the  USGSA 
(7  U.S.C.  77]  to  require  ^t  all  com 
exported  from  the  United  States  be 
tested  for  aflatoxin,  unless  the  coatract 
for  export  stipulates  that  such  testing  is 
not  reqaired.  Specirically,  the 
amenchnent  states. 

The  Administrator  i«  au^iorized  and 
directed  to  require  tiial  aM  com  exported 
from  the  United  States  be  tested  to  ascertain 
wheth«'  it  exceed*  acceptable  levels  of 
aflatoxin  contamination,  unleat  the  coatract 
for  export  between  the  buyer  and  seller 
stipulates  that  aflatoxin  testing  shaB  not  be 
conducted. 

The  Conference  Report  covering  the 
GQIA  (H.R.  Conf.  R^.  No.  916. 101st 
Cong..  2nd  Sess.  595(1990))  states, 

*  *  *  buyer  and  seDer  aiay  agree  not  to 
have  com  tested  for  ■fUtaxi&.  However,  if  a 
buyer  and  setler  desire  an  official  USDA  test 
and  certification  for  aflatoxin,  such  test  ainst 
be  conducted  by  USDA  This  does  not 
preclude  buyer  and.  seller  &om  utilizing 
private  (unofficial]  testing  laboratories  in  lieu 
of  USDA  official  testing.  ^ 

On  August  &  1991,  FGIS  propoted  in 
the  Federal  Register  (56  FR  37302)  to 
revise  the  regulations  under  the  USGSA 
to  implement  the  new  aflatoxin  testing 
requirements  in  section  5  of  the  USGSA. 
Specifically,  FGIS  proposed  to  revise 
sectioBS  SOaiS.  800.16,  and  B00.162  ts 
require  aflatoxin  testing  service  for  all 
com  exported  from  the  United  States,  fai 
addition.  FGIS  pn^posed  to  begin 
providing  aflatoxin  testing  services  on 
all  grains,  including  com.  under  the 
authority  of  the  USGSA  in  coniunctiai 
with  implementing  the  reqaired  testing 
of  export  com.  Testii^  of  grains,  odier 
than  com.  for  aflatoxin  contamination 
will  be  provided  opon  tiie  request  of  an 
applicant. 

On  Aagust  16. 199t  FGIS  publidied  a 
correctian  docket  in  tiie  Federri  Begister 
(56  FR  40612)  correcting  errors  in 
proposed  i  «I0.lS^)tlKu)- 

Providing  aflatoxin  testing  service 
under  the  authority  of  the  USGSA  svould 
increase  the  availability  of  offidd 


aflatoxin  testing  service  to  the  grain 
industry  and  facilitate  tiie 
implementation  of  &e  required  testing  of 
export  com. 

During  the  30  day  comment  period 
ending  September  S.  1991,  FGIS  received 
a  total  of  14  comments  from  various 
segments  of  tiie  grain  industry  including 
producer  associations,  grain  trade 
associations,  handlers,  foreign 
organizations,  and  com  processors.  In 
general  six  coBua^itors  supported  the 
proposed  actioa  five  exposed  the 
proposed  action,  and  three  did  not 
specifically  address  the  changes 
proposed. 

Aflatoxin  Testing  af  Cora  by  FGIS 

The  six  oommwitofs  supporting  the 
proposal  indicated  that  the  proposed 
action  wonld  promote  the  use  of 
standard  aflatoxin  testing  methods  and 
expand  the  availability  of  <^cial 
aflatoxin  testing  service. 

The  five  commentors  opposing  fte 
proposal  expressed  concem  that  the 
proposed  actions  were  not  consistent 
with  the  law.  as  passed,  nor  with  the 
intent  of  the  law,  as  discussed  by  the 
conference  comnittee.  Iliese 
commentors  agreed  &at  all  com 
exported  froa  the  United  States  must  be 
tested  far  aflatoxin  nnless  the  buyer  and 
seller  apve  not  to  have  the  com  tested. 
However,  they  disa^ee  that  buyer  and 
seller  most  agree  on  unofficial  testing  in 
lienofUSOAleatiag. 

FGIS  believes  that  sttch  action  is 
necessary  to  fulfill  its  responsibilities  as 
mandated  by  Congress.  The  GQIA  of 
1900  amended  the  USGSA  to  authorize 
and  direct  flie  FCIS  Administrator  to 
establish  aflatoxin  testing  services  for 
export  com.  The  amendment  also 
establidies  FGIS  as  the  primary  testing 
agency,  since  unofficial  testing  is 
permitted  "ia  lieu  of  \SSID\  official 
testing." 

Currently,  there  are  many  export 
contracts  which  permit  independent 
laboratory  testing  as  an  alternative  to 
FGIS  testing.  Since  it  is  already  common 
practice  to  permit  independent 
laboratoiy  testing.  FGIS  tloes  not 
beheve  ^  proposal  to  require 
agreement  between  the  buyer  and  seller 
is  imreasonable  or  impractical.  In  fact 
such  action  assures  that  the  buyer  aiul 
the  seUer  are  aware  of  die  requirements 
for  testing.  Consequently.  FGIS  shall 
provide  aflatoxia  testii^  services  for 
export  cam  unless  the  htqrer  and  seller 
agree  to  have  it  tested  by  an  entity  other 
than  FGIS. 
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Testing  Grains  for  AfUtoxin  Under  Ae 
USGSA 

One  conunentor  oiq>osed  the  proposed 
action  to  provide  aflatoxin  testing 
services  for  grain  under  the  authority  of 
the  USGSA.  This  conunentor 
recommended  that  aflatoxin  testing 
service  remain  under  the  Agricultural 
Marketing  Act  of  1946  (AMA). 

The  authority  to  test  grain  for  which  a 
standard  has  bieen  established  is 
included  under  the  USCSA.  Therefore, 
providing  official  aflatoxin  testing 
service  for  all  grains,  including  com, 
under  the  authority  of  the  USGSA  is 
logical  and  justifiable.  Additionally,  this 
transfer  would  increase  the  availability 
of  official  testing  service  to  the  grain 
industry. 

The  ccHmnentor  also  indicated  that 
transferring  of  testing  authority  from  the 
AMA  to  the  USGSA  will  significantly 
increase  costs  to  exporters.  FGIS     , 
charges  $29.20  per  hour  with  $7.50 
charged  per  test  under  AMA  and  $41.90 
per  hour  under  USGSA. 

FGIS  is  required  to  recover,  as  nearly 
as  practicable,  the  cost  associated  with 
performing  official  services.  FGIS 
acknowledges  the  higher  hourly  fee 
under  USGSA,  as  opposed  to  the  hourly 
fees  provided  under  AMA.  However, 
FGIS  believes  the  unit  cost  is  lower 
under  USGSA. 

Estimated  Cost  Comparison  Per  Test 

fNon^onlrect  regular  work-day] 


No.  ol  nrMJtes  tested 
per  hour 

Cost  par  test 

Ur«der 
USGSA 

Under 
AMA* 

1 

41.90 
20.95 
13.97 

36.70 
22.10 
17.23 

*  The  estitnated  cost  per  test  urxJer  AMA  irtcludes 
$7.50  per  test  to  recover  test  M  cost 

The  table  above  provides  an 
estimated  cost  per  aflatoxin  test  under 
USGSA  compared  to  tmit  cost  under 
AMA.  This  table  shows  that  as  the 
number  of  tests  per  hour  increase,  the 
cost  per  test  decreases  under  both  Acts. 
However,  when  two  or  more  aflatoxin 
tests  per  hour  were  performed,  the 
estimated  cost  per  test  is  lower  than 
USGSA. 

Final  Action 

Based  on  the  comments  received  and 
other  available  information.  FGIS  has 
decided  to  implement  the  changes  to  the 
regulations  as  appears  in  this  final  rule. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure,  Conflict  of  interests.  Exports, 
Freedom  of  Information,  Grains, 


Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  800  is  amended  as  follows: 

PART  N&-<SENERAL  REQULATIONS 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Aiiliiority:  Public  Law  94-582,  90  Stat.  2867. 
as  amended,  (7  U.S.C  71  et  seq\ 

2.  Section  800.15  paragraph  (b)(1)  is 
revised  to  read  as  follows: 


§800.15 


(b)  Responsibilities  for  complying 
with  the  official  inspection,  aflatoxin 
testing,  and  weighing  requirements — 

(1)  Export  grain.  Exporters  are 
responsible  for  (i)  complying  with  all 
inspection.  Class  X  wei^ng,  and  other 
certification  provisions  and 
requirements  of  section  5(a)(1)  of  the 
Act  and  the  regidations  applicable  to 
export  grain  and  (ii)  having  all  com,  as 
defmed  in  S  810.401,  exported  from  the 
United  States  tested  for  aflatoxin 
contamination  unless  the  buyer  and 
seller  agree  not  to  have  the  com  tested. 
The  Service  shall  perform  the  aflatoxin 
testing  service  luiless  the  buyer  and 
seller  agree  to  have  the  com  tested  by 
an  entity  other  than  the  Service. 
•       •       •       *       * 

3.  Section  800.16  paragraph  (a)  is 
revised  to  read  as  follows: 

9  800.16   CertNlcalion  rsqulfsinents  for 


(a)  Genera!.  Official  Export  Grain 
Inspection  and  Weight  Certificates, 
Official  Export  Grain  Inspection 
Certificates,  and  Official  Export  Grain 
Weight  Certificates  for  bulk  or  sacked 
grain  shall  be  issued  according  to 
§  800.162  for  export  grain  loaded  by  an 
export  elevator.  Only  these  types  of 
export  certincates  showing  the  official 
grade,  official  aflatoxin  test  results  if 
required  under  the  Act  and  the 
regulations,  and/or  the  Class  X  weight 
of  the  grain  shall  be  considered  to  be  in 
compliance  with  inspection  and 
weighing  requirements  under  the  Act  for 
export  grain. 

4.  Section  800.162  paragraph  (d)  is 
added  to  read  as  follows: 

S  800.162    Csrtmcation  of  grade;  apMial 
requirements. 

(d)  Aflatoxin  Test  for  Corn.  Official 
com  export  certificates  shall  show,  in 
addition  to  the  requirements  of 
paragraphs  (aj,  (b).  and  (c)  of  this 


section,  the  official  aflatoxin  test  results 
if  required  under  1 80O.15(b3. 

Dated:  December  27, 1991. 
lohn  C  Fohz, 
Administrator 
[PR  Doc.  92-1398  Filed  1-21-92;  8:45  am) 


Animal  and  Plant  Health  Inspection 
Service 


StFRPartTS 
(Oodtet  No.  8S-17S] 


CoNMnuniceble  Olaeaaes  in  I 

AOENCV:  Animal  and  Mant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  communicable 
diseases  in  horses,  asses,  ponies,  mules, 
and  zebras  by  removing  all  references  to 
"Deputy  Administrator"  and  replacing 
them  with  references  to 
"Administrator."  We  are  also  removing 
certain  references  to  "Veterinary 
Services"  and  replacing  them  with 
references  to  the  "Animal  and  Plant 
Health  Inspection  Service."  These 
changes  are  warranted  so  the 
regulations  will  accurately  reflect  that 
the  Administrator  of  the  agency  holds 
the  primary  authority  and  responsibility 
for  various  decisions  under  the 
regulations. 

EFFECnvC  OATS:  January  22, 1992. 
FOR  RIRTNIR  INTORMATIOW  CONTACT: 
Dr.  MantuI  A.  Thomas,  Jr..  Seniw  Staff 
Veterinarian.  Equine  Diseases  Staff.  VS. 
APHIS.  USDA.  room  769,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782;  301-436-6954. 
SUPPHMKNTAWY  RVYNNIATION: 

Background 

The  regulations  in  0  CFR  part  75 
(referred  to  below  as  the  regulations) 
contain  restrictions  on  the  interstate 
movement  of  horses,  asses,  ponies, 
mules,  and  zebras  because  of  certain 
communicable  diseases.  Prior  to  the 
effective  date  of  this  document,  these 
regulations  indicated  that  the  Deputy 
Administrator,  Veterinary  Services,  of 
the  Animal  and  Plant  Health  Inspection 
Services  (APHIS)  was  the  official 
responsible  for  various  decisions  under 
these  regulations.  We  are  revising  9  CFR 
part  75  to  indicate  that  the  primary 
authority  and  responsibility  for  various 
decisions  under  these  regulations 
belongs  to  the  Administrator  of  the 
agency.  We  are  making  similar  revisions 
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in  all  other  APHIS  rsgulatiors.  These 
revisions  will  be  published  in  separate 
Federal  Register  documents. 

We  are  removing  all  referertces  to 
"Deputy  Administrator"  and  replacing 
them  with  references  to 
"Administrator,"  and  removing 
references  to  "Veterinary  Services"  and 
replacing  them  with  references  to 
"Animal  and  Plant  Health  Inspection 
Service  (APHIS]."  We  are  also  adding 
definitions  of  "Administrator,"  "Animal 
and  Plant  Health  Inspection  Service," 
and  "APHIS  representative"  and 
deleting  the  definitions  of  "Deputy 
Administrator"  and  "Veterinary 
Services  representative."  Further,  we 
are  revising  the  definitions  of 
"Accredited  veterinarian"  and 
"Veterinarian  in  Charge"  to  make  them 
more  consistent  with  the  definitions  in 
other  parts  of  9  CFR,  and^re  revising 
APHIS  mailing  addresses  to  reflect  the 
current  addresses. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  to  comment 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Finally,  this  section  is  not  a  rule  as 
defined  by  Public  Law  9&-354,  the 
Regulatory  Flexibility  Act,  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
reouirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S,C.  3501  et 
seq.). 

Executive  Order  12372 

These  programs/activities  under  9 
CFR  part  75  are  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.025  and  are  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
Slate  and  local  officials.  (See  7  CFR  part 
3C15,  subpart  V.) 


L 


List  of  Subjects  in  9  CFR  Part 

Animal  diseases,  Horses,  Quarantine, 
Transportation. 

Accordingly,  we  are  amending  9  CFR 
part  75  as  follows: 

PART  75— COMMUNICABLE  DISEASES 
\H  HORSES,  ASSES,  PONIE&  MULES, 
AND  ZEBRAS 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  Ill-li3m  115, 117, 120, 
121, 123-126, 134-134h;  7  CFR  2.17,  Z51,  and 
371.2id). 

§75.1    [Amended] 

2.  In  §  75.1,  in  the  heading,  remove  the 
words  "Veterinary  Services"  and  add 
the  words  "Animal  and  Plant  Health 
Inspection  Service  (APHIS)"  in  their 
place;  and  in  the  first  sentence,  remove 
ttie  words  "Veterinary  Services"  and 
add  the  word  "APHIS"  in  their  place. 

§75.2    [Amended] 

3.  In  §  75.2,  in  the  heading,  remove  the 
words  "Veterinary  Services"  and  add 
the  words  "Animal  and  PlantHealth 
Inspection  Service  (APHlS)"  in  their 
place;  and  in  the  text,  remove  the  words 
"a  Veterinary  Services"  and  add  the 
words  "an  APHIS"  in  their  place. 

4.  In  §  75.4,  paragraph  (a),  remove  the 
definitions  of  "Deputy  Administrator" 
and  "Veterinary  Services 
representative";  revise  the  heading  and 
the  definitions  of  "Accredited 
veterinarian"  and  "Veterinarian  in 
Charge";  and  add  definitions  of 
"Administrator,"  "Animal  and  Plant 
Health  Inspection  Service"  and  "APHIS 
representative",  in  alphabetical  order,  to 
read  as  follows: 

§  75.4    interstate  movement  of  equine 
infectious  anemia  reactors  and  approval  of 
laboratories,  diagnostic  facilities,  research 
facilities,  and  stocltyards. 

(a)  •  *  • 

Accredited  veterinarian.  A 
veterinarian  approved  by  the 
Administrator  in  accordance  with  the 
provisions  of  part  161  of  this  title  to 
perform  functions  specified  in  parts  1,  2, 
3,  and  11  of  subchapter  A,  and 
subchapters  B,  C  and  D  of  this  chapter, 
and  to  perform  functions  required  by 
cooperative  State-Federal  disease 
control  and  eradication  programs. 

Administrator.  The  Administrator,, 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  of  the  United  States 
Department  of  Agriculture  (APHIS  or 
Service). 

APHIS  representative.  An  individual 
employed  by  APHIS  who  is  authorized 
to  perform  the  functions  involved. 
*        *        •        *        • 

Veterinarian  in  Charge.  The 
veterinary  official  of  APHIS  who  is 
assigned  by  the  Administrator  to 
supervise  and  perform  the  animal  health 
activities  of  APHIS  in  the  State 
concerned. 
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§75.4   (Amended] 

5.  In  §  75.4,  paragraph  (a),  in  the 
definition  of  "Certificate"  remove  the 
words  "Veterinary  Services"  and  add 
the  word  "APHIS '  in  their  place. 

§75.4   [Amended] 

6.  In  §  75.4,  paragraph  (a),  in  the 
definition  of  "Officially  identified" 
remove  the  words  "a  Veterinary 
Services"  and  add  the  words  "an 
APHIS"  in  their  place. 

§75.4   [Amended] 

7.  In  S  75.4,  in  the  following 
paragraphs,  remove  the  word  "Deputy" 
wherever  it  appears: 

a.  §  75.4(a),  definition  of  "Official 
test"; 

b.  S  75.4(c)(1): 

c.  §  75.4(c)f2)  both  times  it  appears; 

d.  §  75.4(d)  introductory  text; 

e.  §  75.4(d)(2)  both  times  it  appears; 

f.  §  75.4(d)(3);  and 

g.  §  75.4(d)(4)  both  times  it  appears. 

§75.4    [Amended] 

8.  In  §  75.4,  paragraphs  (a),  footnote  1; 
(c)(1),  footnote  2;  and  (c)(2).  footnote  3, 
remove  the  words  "Deputy 
Administrator,  Veterinary  Services, 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  Federal  Building,"  and  add, 
in  their  place,  the  words  "Administrator, 
c/o  SGEPDS,  VS,  APHIS,  room  769, 
Federal  Building,  6505  Belcrest  Road,". 

9.  In  §  75.5,  the  definition  of 
"Accredited  Veterinarian  '  is  revised  to 
read  as  follows: 

§75.5    Definitions. 

Accredited  Veterinarian.  A  ' 
veterinarian  approved  by  the 
Administrator  in  accordance  with  the 
provisions  of  part  161  of  this  title  to 
perform  functions  specified  in  parts  1,  2, 
3,  and  11  of  siabchapter  A,  and 
subchapters  B,  C,  and  D  of  this  chapter, 
and  to  perform  functions  required  by 
cooperative  State-Federal  disease 
control  and  eradication  programs. 
***** 

Done  at  Washington,  DC,  this  15th  day  of 
January  1992. 

Robert  Melland, 

Administrator,  Animal  and  Plan!  Health 
Inspection  Service. 

[PR  Doc.  92-1521  Filed  1-21-92: 8:45  am) 
aiUING  CODE  3410-34-II 
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NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartll 

RIN  3150-AE03 

DOE-L  or  OOE-Q  Relnvesttgatton 
Pfos^Mn  tar  NRC~R  Access 
Authorltatton  Renewral  Requirements 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC]  is  amending  its 
regulations  to  allow  an  exception  to 
NRC-R  access  auftorization  renewal 
requirements.  The  final  rule  allows 
acceptance  of  the  DOE-L  or  DOE-Q 
Reinvestigation  Program  for  NRC-R 
access  authorization  renewal 
requirements  and  reduces  and  clarifies 
for  the  licensee  the  documentation 
required  by  the  NRC  when  an  exception 
is  used.  The  final  rule  is  intended  to 
reduce  administrative  and  investigative 
costs  to  affected  licensees  and         " 
administrative  costs  to  the  Federal 
government  Affected  licensees  are 
those  who  use  or  possess  a  formula 
quantity  of  special  nuclear  material.  ^ 
EFFECTIVE  DATE:  February  21. 1992. 
FOR  FURTHER  WWOWMATIDN  CONTACT 

Ms.  Rocio  Castaneira,  Office  of  Nuclear 

Material  Safety  and  Safeguards,  U.S. 

Nuclear  Regulatory  Commission. 

Washington.  DC  20555,  telephone  (301) 

504-2392. 

SWPtBffNTARV  INFORMATION: 

Background  '' 

In  1985, 10  CFR  part  11.  "Criteria  and 
Procedures  for  Determining  Eligibility 
for  Access  to  or  Control  over  Special 
Nuclear  Material"  was  amended  in 
§  11.15  to  allow,  among  other  things,  an 
exception  in  the  access  authorization 
renewal  requirements  for  NRC-U 
renewals.  These  requirements  apply  to 
licensees  who  use  or  possess  a  formula 
quantity  of  special  nuclear  material.  An 
NRC-U  special  nuclear  material  access 
authcuization  is  required  for — 

(1)  All  positions  in  the  licensee's 
security  force: 

(2)  Management  positions  with  the 
authority  to  direct  the  actions  of 
members  of  the  security  force  or  alter 
security  procedures,  direct  routine 
movements  of  special  nuclear  material, 
or  direct  the  routine  status  of  vital 
equipment; 

(3)  All  jobs  which  require  unescorted 
access  within  onsite  alarm  stations;  and 

(4)  All  jobs  which  require  unescorted 
access  to  special  nuclear  material  or 
within  vital  areas. 


The  NRC  provided  an  exception  in 
S  11.15  that  allowed  individuals  subject 
to  the  Department  of  Energy's  (DOE) 
Selective  Reinvestigation  Programjor 
DOE-Q  access  authorization  to  use  the 
DOE  reinvestigation  for  NRC-U  renewal 
requirements.  The  investigative  basis  for 
the  DOE-Q  is  comparable  to  the 
investigative  basis  of  the  NRC-U. 
Allowing  this  exception  for  NRC-U 
renewal  requirements  reduced 
administrative  and  investigative  costs  to 
the  licensees  and  avoided  duplicate 
investigations  of  an  individual. 

However,  in  1985,  the  DOE-L 
Selective  Reinvestigation  Program  did 
not  meet  NRC-R  renewal  requirements. 
Therefore,  no  provisions  were  made  for 
allowing  the  use  of  the  DOE-L  Selective 
Reinvestigation  Program  for  NRC-R 
renewal  requirements.  An  NRC-R 
special  nuclear  material  access 
authorization  is  required  for  an 
individual  whose  job  requires 
unescorted  access  within  protected 
areas  but  does  not  fall  within  any  of  the 
categories  that  require  an  NRC-U  access 
authorization. 

Subsequently,  DOE  implemented  an 
"L"  Reinvestigation  Program  which 
meets  NRC-R  renewal  requirements. 
Accordingly,  the  NRC  has  determined 
that  it  would  be  appropriate  to  amend 
Part  11  to  include  the  DOE-L  program. 
The  NRC  has  also  determined  that 
allowing  the  DOE-Q  Reinvestigation 
Program  for  NRC-R  renewal 
requirements  would  be  appropriate.  The 
NRC  has  found  that  many  individuals 
that  have  NRC-R  access  authorizations 
also  have  DOE-Q  clearances  and  are 
thereby  subject  to  reinvestigation  by 
DOE.  Additionally,  the  title  of  the  DOE 
program  is  changed  to  reflect  its  current 
title,  Le..  "DOE  Reinvestigation 
Program." 

Public  Conunents 

On  September  30, 1991,  the  proposed 
rule  was  published  for  conunent  (56  FR 
49435).  The  comment  period  expired  on 
October  30, 1991.  One  comment  was 
received  during  the  comment  period. 
The  commenter  agreed  that  amending 
the  rule  would  be  appropriate  to  allow 
the  lue  of  the  DOE-Q  or  DOE-L 
Reinvestigation  Program  for  NRC-R 
renewal  requirements.  However,  the 
commenter  objected  to  the 
documentation  required  to  be  submitted 
to  the  NRC  when  tiie  exceptions 
allowed  were  used. 

Specifically,  the  proposed  rule  would 
have  required  the  licensee  to  submit  a 
duplicate  security  clearance  package  to 
the  NRC  when  submitting  the 
individual's  security  clearance  package 
to  the  DOE  for  a  reinvestigation.  The 
commenter  recommended  th&t  the. 


licensee  pro\ide  the  NRC  with  critical 
identifying  data  on  the  individual  when 
submitting  that  individual's  security 
clearance  package  to  the  DOE  for 
reinvestigation.  If  a  need  arises,  the 
NRC  can  obtain  copies  of  the  security 
clearance  package  from  the  DOE.  This 
comment  has  been  adopted  for  the 
NRC-R  renewal  requirements  and 
expanded  to  the  NRC-U  renewal 
requirements,  and  the  final  rule  has 
been  revised  to  incorporate  this 
comment.  Additionally,  in  order  to 
conform  other  regulatory  text  with  the 
planned  changes,  the  introductory  text 
to  paragraph  (c)(1)  has  been  revised. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action  described 
as  a  categorical  exclusion  in  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
enviroiunental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Redudkm  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150-0062. 

Regulatory  Analyib 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  room 
LL6.  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC  Single  copies  of  the 
analysis  may  be  obtained  from  Ms. 
Rocio  Castaneira.  Division  of 
Safeguards  and  Transportation,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Conunission,  Washington.  DC  20555, 
telephone  (301)  504-2392. 

Reguiatocy  FlexibUity  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  final 
rule  does  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  The  final  rule 
affects  three  nuclear  fuel  facility 
licensees.  Because  these  licensees  are 
not  classified  as  small  entities  as 
defined  by  the  NRCs  size  standards 
(November  8. 1991;  56  FR  56671),  the 
Conunission  finds  that  this  final  rule 
does  not  have  a  significant  economic 
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impact  upon  a  substantial  number  of 
small  entities. 

Backfit  Analysis  | 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109  does  not 
apply  to  this  final  rule,  and  therefore, 
that  a  backfit  analysis  is  not  required 
because  these  amendments  do  not 
involve  any  provisions  which  would 
impose  backfits  as  defmed  in  10  CFR 
50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  11      - 

Hazardous  materials — transportation. 
Investigations.  Nuclear  materials, 
Reporting  and  recordkeeping 
requirements.  Security  measures. 
Special  nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  11. 

PART  11-CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBILITY  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUCLEAR 
MATERIAL 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Aulbority:  Sec.  161. 68  Stat.  94«,  as 
amended  (42  U.S.C.  2201):  sec.  201. 88  Stat. 
1242.  as  amended  (42  U.S.C.  5841). 

Section  11.15(e)  also  issued  under  sec.  501. 
85  Stat.  290  (31  U.S.C.  483a). 

2.  In  S  11.15.  the  introductory  text  of 
paragraph  (c)(1)  is  revised,  paragraph 
(c)(2)  is  revised,  paragraph  (c)(3)  is 
redesignated  as  paragraph  (c)(5)  and 
revised,  and  new  paragraphs  (c)(3)  and 
(c)(4]  are  added  to  read  as  follows: 

S  11.15    Application  for  special  micltar 
matarial  accam  auttiorizatton 


An  application  for  renewal  must 
include: 


(c)(1)  Except  as  provided  in 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section,  NRC-U  and  NRC-R  special 
nuclear  material  access  authorizations 
must  expire  5  years  from  the  date  of 
issuance,  if  continued  NRC-U  and  NRC- 
R  special  nuclear  material  access 
authorization  is  required,  an  application 
for  renewal  must  be  submitted  at  least 
120  days  prior  to  its  expiration  date. 
Failure  to  make  a  timely  application  will 
result  in  an  expiration  of  special  nuclear 
material  access  authorization.  Special 
nuclear  material  access  authorization 
for  which  a  timely  applicatim  for 
renewal  has  been  made  may  be 
continued  beyond  the  expiration  date 
pending  final  action  on  the  application. 


UMt 


(2)  An  exception  to  the  NRC-U  special 
nuclear  material  access  authorization 
expiration  date  and  the  time  for 
submission  of  NRC-U  special  nuclear 
material  access  authorization  renewal 
applications  is  provided  for  those 
individuals  who  have  a  current  and 
active  DOE-Q  access  authorization  and 
who  are  subject  to  DOE  Reinvestigation 
Program  requirements.  For  these 
individuals,  the  time  for  submission  of 
NRC-U  special  nuclear  material  access 
authorization  renewal  applications  may 
coincide  with  the  time  for  submission  to 
DOE  of  the  SF-86  pursuant  to  DOE 
Reinvestigation  Program  requirements. 
The  licensee  may  submit  to  NRC, 
concurrent  with  its  reinvestigation 
submission  to  DOE,  a  completed  NRd 
Form  237,  "Request  for  Access 
Authorization,"  containing  the 
individual's  full  name,  to  include  social 
security  number,  date  of  birth, 
reinvestigation  submittal  date  to  DOE. 
type  of  request,  i.e.,  renewal,  and  the 
information  required  by  paragraph 
(c)(l)(i)  of  this  section,  as  the  supporting 
documentation  for  an  NRC-U  special 
nuclear  material  access  authorization 
renewal  application.  Any  NRC-U 
special  nuclear  material  access 
authorization  issued  in  response  to  a 
renewal  application  submitted  pursuant 
to  this  paragraph  will  not  expire  until 
the  date  set  by  DOE  for  the  next 
reinvestigation  of  the  individual 
pursuant  to  DOE's  Reinvestigation 
Program  (generally  every  five  years). 
NRC-U  special  nuclear  material  access 
authorizations  for  which  timely 
applications  for  renewal  have  been 
made  may  be  continued  beyond  the 
expiration  date,  pending  final  action  on 
the  application. 

(3)  An  exception  to  the  NRC-R  special 
nuclear  material  access  authorization 
expiration  date  and  the  time  for 
submission  of  NRC-R  special  nuclear 
material  access  authorization  renewal 
applications  is  provided  for  those 
individuals  who  have  a  current  and 
active  DOE-L  or  DOE-Q  access 
authorization  and  who  are  subject  to 
DOE  Reinvestigation  Program 
requirements.  For  these  individuals,  the 
time  for  submission  of  NRC-R  special 
nuclear  material  access  authorization 
renewal  applications  may  coincide  with 
the  time  for  submission  to  DOE  of  the 
SF-66  pursuant  to  DOE  Reinvestigation 
Program  requirements.  The  licensee  may 
submit  to  NRC  concurrent  with  its 
reinvestigation  submission  to  DOE.  a 
completed  NRC  Form  237,  "Request  for 
Access  Authorization."  containing  the 


individual's  full  name,  to  include  social 
security  number,  date  of  birth, 
reinvestigation  submittal  date  to  DOE, 
and  type  of  request,  i.e.,  renewal,  as  the 
supporting  documentation  for  an  NRC-R 
special  nuclear  material  access 
authorization  renewal  application.  Any 
NRC-R  special  nuclear  material  access 
authorization  issued  in  response  to  a 
renewal  application  submitted  pursuant 
to  this  paragraph  will  not  expire  until 
the  date  set  by  DOE  for  the  next 
reinvestigation  of  the  individual 
pursuant  to  DOE's  Reinvestigation 
Program  (generally  every  five  years). 
NRC-R  special  nuclear  material  access 
authorizations  for  which  timely 
applications  for  renewal  have  been 
made  may  be  continued  beyond  the 
expiration  date,  pending  final  action  on 
the  application. 

(4)  The  licensee  may  use  either  of  the 
exceptions  as  specified  in  paragraphs 
(c)f2)  or  (c)(3)  of  this  section  for  an 
individual  who  is  subject  to  ah  NRC-U 
or  NRC-R  reinvestigation,  even  if  less 
than  five  years  has  passed  since  the 
date  of  the  issuance  or  renewal  of  the 
NRC-U  or  NRC-R  access  authorization. 
Failure  to  file  a  renewal  application 
concurrent  with  the  time  for  submission  . 
of  an  individual's  SF-86  to  DOE 
pursuant  to  DOE  Reinvestigation 
Program  requirements  will  result  in  the 
expiration  of  the  individual's  NRC 
special  nuclear  material  access 
authorization. 

(5)  Notwithstanding  the  provisions  of 
paragraphs  (c)(2).  (c)(3),  or  (c)(4)  of  this 
section,  the  period  of  time  for  the  initial 
and  each  subsequent  NRC-U  or  NRC-R 
renewal  application  to  NRC  may  not 
exceed  7  years.  Any  individual  who  is 
subject  to  the  DOE  Reinvestigation 
Program  requirements  but,  for 
administrative  or  other  reasons,  does 
not  submit  reinvestigation  forms  to  DOE 
within  7  years  of  the  previous 
submission,  shall  submit  a  renewal 
application  to  NRC  using  the  forms 
prescribed  in  paragraph  (c)(1)  of  this 
.section  before  the  expiration  of  the  7 
year  period.  Failure  to  request  an  NRC- 
U  or  NRC-R  renewal  for  any  individual 
within  the  7  year  period  will  result  in 
termination  of  the  individual's  NRC-U 
or  NRC-R  access  authorization. 


Dated  at  Rockville,  Maryland  this  9th  day 
of  January,  1992. 

For  the  Nuclear  Regulatory  Commission. 
lames  M.  Tayk>r. 

Executive  Director  for  Operations. 
[PR  Doc.  92-1502  Filed  1-21-92;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION    ' 

13  CFR  PART  121 

Small  BusineM  Size  Ragulationa; 
Restatement  to  Accrual  Method  of 
Accounting 

agency:  Small  Business  Administration. 
action:  Interim  fmal  rule. 

summary:  The  Small  Business 
Administration  (SBA)  hereby  amends  its 
size  regulations  to  provide  that  small 
business  concerns  whose  size  status  is 
determined  pursuant  to  annual  receipts 
must  restate  their  books  of  account  to 
the  accrual  method  of  accounting  only 
with  respect  to  fiscal  years  beginning  on 
or  after  January  1, 1990. 
DATES:  Effective  date:  January  1. 1990. 
Comments  must  be  submitted  on  or 
before  February  21, 1992. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  R.  Kohler, 
Associate  General  Counsel  for  General 
Law,  Office  of  General  Counsel,  U.S. 
Small  Business  Administration,  409  3rd 
Street,  SW.,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Klein,  Chief  Counsel  for  Special 
Programs,  (202)  205-6645. 
SUPPUEMENTARY  INFORMATION:  On 

December  21, 1989,  the  Small  Business 
Administration  (SBA)  published  a 
complete  revision  governing  the 
procedural  rules  relative  to  SBA's  size 
determination  program,  54  FR  52634.  The 
definition  of  the  term  "annual  receipts" 
was  amended  as  part  of  this  revision. 
The  revised  rule  required,  for  the  first 
time,  that  revenues  be  measured  as 
entered  on  the  regular  books  of  account 
of  the  concern  or  as  shown  on  the 
concern's  Federal  Income  Tax  return, 
"Provided  That  *  *  *  revenue  shown  on 
the  regular  books  of  account  or  the 
Federal  Income  Tax  return  on  a  basis 
other  than  accrual  is  restated  to  show 
revenue  on  an  accrual  basis."  13  CFR 
121.402(d)(1).  This  requirement  for 
restatement  of  revenue  to  reflect  an 
accrual  basis  of  accounting  was  a 
change  from  earlier  regulations  which 
permitted  revenues  to  be  measured  as 
entered  on  the  regular  books  of  account 
whether  on  a  cash,  accrual  or  other 
basis.  The  supplementary  information  to 
the  rule  that  appeared  in  the  Federal 
Register  noted  that  the  effective  date  of 
the  revised  regulations  was  to  be 
January  1, 1990. 

SBA  received  numerous  inquiries 
Concerning  whether  revenues  for  fiscal 
years  begun  prior  to  January  1, 1990  had 
to  be  restated  on  an  accrual  basis  under 
the  new  regulation.  SBA's  response  was 
that  the  revised  regulations  were  not 
effective  until  January  1, 1990  and,  as 


such,  this  requirement  was  not  intended 
to  apply  to  fiscal  years  begim  prior  to 
January  1, 1990.  Although  SBA  believed 
that  this  response  was  consistent  with 
the  regulation,  SBA  concluded  it  should 
resolve  any  ambiguity  by  issuing  a 
formal  statement  of  policy,  litis  resulted 
in  the  publication  of  Size  Policy 
Statement  No.  2  in  the  Federal  Register 
on  November  19, 1990.  55  FR  48106. 

SBA  Size  Policy  Statement  No.  2  was 
not  intended  to  create  a  new  substantive 
regulation, 'but  merely  to  provide  an 
interpretation  of  the  existing  regulation. 
However,  in  two  separate  size  appeals 
decisions,  SBA's  Office  of  Hearings  and 
Appeals  (OHA)  held  that  SBA  Size 
Policy  Statement  No.  2  could  be  applied 
only  to  size  self-certifications  occurring 
on  or  after  its  publication  date  of 
November  19, 1990.  Size  Appeal  of 
Geofon,  Inc.,  No.  3429  (March  4. 1991); 
Size  Appeals  of  Research  Analysis  and 
Maintenance,  Inc.  and  Stewart  y 

Associates,  Inc.,  No.  3445  (March  28, 
1991);  Appellant  petition  for 
reconsideration  denied.  No.  3488  (June 
20, 1991);  SBA  petition  for 
reconsideration  denied.  No.  3489  (July  3, 
1991). 

This  interim  final  rule  would 
substantively  amend  SBA's  size 
regulations  to  now  explicitly  apply  the 
requirement  for  restatement  of  receipts 
to  the  accrual  method  of  accounting  only 
as  to  fiscal  years  beginning  on  or  after 
January  1, 1990.  The  revision  would 
apply  to  all  size  self-certifications  made 
after  the  effective  date  of  the  interim 
final  rule  and  to  all  size  determinations 
begun  or  completed  after  that  date.  In 
those  cases,  a  firm  may  elect  to  show 
revenues  for  fiscal  years  beginning  prior 
to  January  1, 1990  on  either  a  cash  or  an 
accrual  basis  of  accounting. 

As  indicated,  OHA's  rulings  uphold 
the  interpretation  given  the  size 
regulations  by  SBA  Size  Policy 
Statement  No.  2  for  size  self- 
certifications  made  on  or  after 
November  19, 1990.  Pursuant  to  those 
decisions,  SBA  has  been  authorized  to 
determine  the  size  of  a  concern  in 
accord  with  the  Size  Policy  Statement 
for  any  size  self-certification  made  on  or 
after  November  19, 1990.  The  Size  Policy 
Statement  permitted  the  calculation  of 
receipts  on  a  cash  basis  as  to  fiscal 
years  beginning  prior  to  January  1, 1990. 
Thus,  this  interim  final  rule  will  have  no 
effect  on  size  self-certifications  made 
after  November  19, 1990.  Additionally, 
most,  if  not  all,  size  self-certifications 
made  between  January  1, 1990  and 
November  19, 1990  would  have  been 
done  in  reliance  upon  SBA's  informal 
advice  to  the  effect  that  fiscal  years 
beginning  prior  to  January  1, 1990  need 
not  be  restated  to  reflect  revenue  on  an 


accrual  basis.  There  is  the  possibility 
that  in  a  few  instances  firms  relied  on 
their  own  interpretation  of  the 
December  21, 1989  regulation  and  did- 
restate  their  revenues  for  fiscal  years 
commencing  earlier  than  January  1, 
1990,  before  making  a  size  self- 
certification.  The  validity  of  those     "— 
certifications  is  not  affected  in  this 
interim  final  rule  since  the  rule  provides 
for  an  election  as  to  those  fiscal  years. 
This  rule  is  not  intended  to  invalidate,  or 
affect  in  any  way,  size  self-certifications 
or  size  determinations  completed  before 
its  publication  date  in  the  Federal 
Register.  If  a  size  determination  has  not 
been  completed  in  connection  with  a 
firm  that  did  restate  its  revenues  to  the 
accrual  method  of  accounting,  the 
revision  would  permit  such  a  firm  to 
elect  to  show  revenues  for  fiscal  years 
beginning  prior  to  January  1, 1990  on 
either  a  cash  or  an  accrual  basis  of 
accounting. 

In  promulgating  this  interim  final  rule, 
the  Agency  adopts  the  interpretation 
given  SBA's  regulations  announced  in 
SBA  Size  Policy  Statement  No.  2  and  the 
rationale  contained  therein.  This  rule  is 
intended  to  promote  consistency  in  the 
way  size  determinations  are  made.  SBA 
believes  that  it  would  be  an  anomaly  for 
size  certifications  made  between 
January  1, 1990  and  November  19, 1990 
to  be  treated  differently  than  all  other 
size  determinations.  This  rule  is  needed 
to  ensure  the  uniform  application  of  the 
regulations  as  intended  and  should 
promote  stability  in  the  procurement 
process. 

Compliance  With  Execudve  Order* 
12291  and  12812,  the  Regulatory 
Flexibility  Act  (55  U.S.C  601.  el  seq.). 
and  the  Paperwoik  Reduction  Act  (44 
U.S.C.  chap.  35) 

SBA  certifies  that  this  interim  final 
rule  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291  and 
will  not  have  9  significant  economic 
impact  on  a  substantial  number  of 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  The  change  in  the  size 
regulations  will  affect  a  very  limited 
number  of  concerns  and  procurements. 
In  theory,  the  change  in  the  size 
regulations  will  affect  all  size 
certifications  made  between  January  1, 
1990  and  November  19. 1990.  However, 
because  size  with  respect  to  those 
certifications  has  been,  for  the  most 
part,  already  decided  in  accord  with  the 
interpretation  set  forth  in  this  interim 
final  rule,  there  should  be  very  little 
impact  on  any  concerns  or  Government 
acquisitions  currently  being  finalized.  In 
addition,  this  rule  does  not  affect  any  of 
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the  size  standards  contained  in 
8  121.601.  This  rule,  in  and  of  itself, 
would  not  impose  costs  upon  the 
businesses  which  might  be  affected  by 
it.  Because  the  rule  will  have  no  affect 
on  the  amount  or  dollar  value  of  any 
contract  requirement  or  the  number  of 
requirements  reserved  for  the  small 
business  set-aside  and  8(a)  programs,  it 
is  not  likely  to  have  an  annual  economic 
effect  of  $100  million  or  more,  result  in  a 
major  increase  in  costs  or  prices,  or 
have  a  signiHcant  adverse  effect  on 
competition  or  the  United  States 
economy. 

For  purpose  of  the  Paperwork  * 

Reduction  Act,  44  U.S.C  ch.  35,  SDA 
certifies  that  this  rule  contains  no  new 
reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12612.  SBA  certiHes  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure,  Government  procurement, 
Government  property.  Grant  programs — 
business.  Handicapped,  Loan 
programs — business,  Reporting  and 
recordkeeping  requirements.  Small 
businesses.  | 

For  the  reasons  set  forth  above,  SBA 
amends  title  13,  Code  of  Federal 
Regulations  (CFR),  as  set  forth  below. 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  for  13  CFR 
Part  121  continues  to  read  as  follows: 

Authority;  Sections  3(a)  and  5(b)(e)  of  the 
Small  Business  Act,  as  amended  (15  U.S.C. 
632fal,  634fb}(6)).  and  Pub.  L  100-656, 102 
Stat.  3853  (1986). 

S  121.402(d)(1)    [RevtMd]        ' 

2.  Section  121.402(d)(1)  is  revised  to 
read  as  follows:  < 

(d)(1)  Method  of  determining  annual 
receipts  Revenue  may  be  taken  from 
the  regular  books  of  account  of  the 
concern.  If  the  concern  so  elects,  or  has 
not  kept  regular  books  of  account,  or  the 
IRS  has  found  such  records  to  be 
inadequate  and  has  reconstructed 
income  of  the  concern,  then  revenues 
shown  on  the  Federal  Income  Tax  return 
of  the  concern  may  be  used  in 
determining  aiuiual  receipts.  Subject  to 
the  exception  in  paragraph  (d)(2)  of  this 
section,  revenue  shown  on  the  regular 
books  of  account  or  the  Federal  Income 
Tax  return  on  a  basis  other  than  accrual 
must  be  restated  to  show  revenue  on  an 
accrual  basis  for  all  fiscal  years 


UMI 


begitming  on  or  after  January  1, 1990. 
For  purposes  of  either  a  self-certincation 
as  to  size  made,  or  any  size 
determination  initiated  or  completed, 
subsequent  to  January  22. 1992,  a  firm 
may  elect  to  show  revenues  for  fiscal 
years  beginning  prior  to  January  1, 1990 
on  either  a  cash  or  an  accrual  basis  of 
accounting.  Further,  where  the 
completed  contract  method  of 
determining  income  has  been  used, 
revenue  must  be  restated  to  a 
percentage  of  completion  method  prior 
to  determining  annual  receipts. 

Dated:  December  20, 1991. 
Patricia  Saiki, 

Adwinistralor. 

[FR  Doc.  92-1458  Filed  1-21-82;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  23 

[Dodiet  No.  103CE,  Special  CondiUon  23- 
ACE-70I 

Special  Conditions;  Beechcraft  Model 
A36AJrplan« 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

summary:  These  special  conditions  are 
being  issued  to  Tradewind  Turbines  for 
a  Supplemental  Type  Certification  (STC) 
on  the  Beechcraft  Model  A36  airplane. 
This  airplane  will  have  novel  and 
unusual  design  features  when  compared 
to  the  state  of  technology  envisaged  in 
the  applicable  airworthiness  standards. 
These  novel  and  unusual  design  features 
include  the  installation  of  electronic 
displays  for  which  the  applicable 
regulations  do  not  contain  adequate  or 
appropriate  airworthiness  standards  for 
the  protection  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions  contain 
the  additional  safety  standards  which 
the  Administrator  considers  necessary 
to  establish  a  level  of  safety  equivalent 
to  the  airworthiness  standards 
applicable  to  these  airplanes. 
DATES:  The  eflTective  date  of  these 
special  conditions  is  February  21. 1992. 

Comments  must  be  received  on  or 
before  February  21, 1992. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  OfHce  of  the  Assistant 
Chief  Counsel.  ACE-7,  Attention:  Rules 
Docket  Gerk.  Docket  No.  103CE.  room 


1558.  eoi  East  12th  Street,  Kansas  City. 
Missouri  64106.  All  comments  must  be 
marked:  Docket  No.  103CE.  Comments  . 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Lowell  Foster,  Aerospace  Engineer. 
Standards  Office  (ACE-110),  Aircraft 
Certification  Service,  Central  Region, 
Federal  Aviation  Administration,  room 
1544, 601  East  12th  Street,  Federal  Office 
Building,  Kansas  City,  Missouri  64106; 
telephone  (816)  426-5688. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  30  days  after 
issuance;  however,  interested  persons  . 
are  invited  to  submit  such  %vritten  data, 
views,  or  arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  rules  docket  for  examination  by 
interested  parties,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  103CE."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Background 

On  November  8, 1991,  Tradewind 
Turbines,  Poet  Office  Box  31930, 
Amarillo,  Texas  79120-1930,  made  an 
application  to  the  FAA  for  a 
supplemental  type  certificate  (STC)  for 
the  Beechcraft  Model  A36  airplane.  The 
proposed  modification  incorporates  a 
novel  or  unusual  design  feature  such  as 
digital  avionics  consisting  of  an 
electronic  flight  instrument  system 
(EFIS)  that  is  vulnerable  to  HIRF 
external  to  the  airplane. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Beechcraft  Model  A36  airplane  is  as 
follows:  Part  23  of  the  Federal  Aviation 
Regulations  (FAR),  effective  February  1, 
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1965,  including  amendments  23-1 
through  23-41;  Special  Federal  Aviation 
Regulations  (SFAR)  No.  27,  effective 
February  1, 1974,  as  amended  by 
amendments  27-1  through  27-5;  part  36 
of  the  FAR,  effective  December  1, 1969, 
as  amended  by  amendments  36-1 
through  36-15  and  special  conditions 
adopted  by  this  rulemaking  action. 

Discussion 

Tradewind  Turbines  plans  to 
incorporate  certain  novel  and  unusual 
design  features  into  an  airplane  for 
which  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HIRF.  These  features  include 
electronic  systems,  which  are 
susceptible  to  the  HIRF  environment 
and  that  were  not  envisaged  by  the 
existing  regulations,  for  this  type  of 
airplane. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  flnds  that  the 
airworthiness  standards  designated  in 
accordance  with  {  21.17(a)(l]  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  S  11-49  after  public 
notice,  as  required  by  SS  11.28  and 
11.29(b),  effective  October  14, 1980,  and 
become  a  part  of  the  type  certification 
basis,  as  provided  by  S  21.17{a)(2]. 

Protection  of  System  from  High 
Intensity  Radiated  Fields  (HIRF): 
Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  components  in 
analog  and  digital  electronics  circuits, 
these  advanced  systems  are  readily 
responsive  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  the  HIRF  incident  on  the 
external  surface  of  aircraft.  These 
induced  transient  currents  and  voltages 
can  degrade  electronic  systems 
performance  by  damaging  components 
or  upsetting  system  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  that  was  not  envisaged 
when  the  current  requirements  were 
develojged.  Higher  energy  levels  are 
radiatecl  from  transmitters  that  are  used 
for  radar,  radio,  and  television.  Also,  the 
population  of  transmitters  has  increased 
significantly. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 


has  resulted  in  an  increased  level  of  . 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels  are  believed  to 
represent  the  worst  case  to  which  an 
airplane  would  be  exposed  in  the 
operating  environment. 

These  special  conditions  require 
qualiHcation  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  ffxed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment,  deBned  below: 

Table  I.— Field  Strength  Volts/ 
Meter 


Frequency 

PMk 

Avareg* 

1 0-500  KHz... 

~  60 

60 

500-2.000 

60 

80 

2-30  MHz 

200 

200 

30-100 

33 
150 

33 

100-200 

33 

200-400.. 

56 

4.020 

33 

400-1.000 

835 

1  -2  QHz 

7850 

1  750 

2-4 ™,.. 

6.000 

1.150 

4-6.............-«._..~«. -._...._.. 

6.800 

310 

»-8 

3.600 

668 

8-12._ ™. 

5.100 

1.270 

12-18 

3.500 

551 

1  e-40 

Z400 

750 

The  envelope  given  in  paragraph  1 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  United  States. 
It  will  also  be  adopted  by  the  European 
Joint  Airworthiness  Authorities, 
or 
(2)  The  applicant  may  demonstrate  by 
a  laboratory  test  that  the  electrical  and 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak  of 


electromagnetic  field  strength  of  100 
volts  per  meter  (v/m)  or  the  external 
HIRF  environment,  whichever  is  less,  in 
a  frequency  range  of  lOKHz  to  18GHz. 
When  using  a  laboratory  test  to  show 
compliance  with  the  HIRF  requirements, 
no  credit  is  given  for  signal  attenuation 
due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant  for 
approval  by  the  FAA  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing  systems, 
or  a  combination  thereof.  Service 
experience  alone  is  not  acceptable  since 
such  experience  in  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Conclusion 

In  view  of  the  design  features 
discussed  for  the  Beechcraft  Model  A36 
airplane,  the  following  special 
conditions  are  issued.  This  action  is  not 
a  rule  of  general  applicability  and 
affects  only  those  applicants  who  apply 
to  the  FAA  for  approval  of  these 
features  on  these  airplanes. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in 
several  prior  instances.  For  example,  the 
Piper  PA-42  (51  FR  37711,  October  24. 
1986],  the  Domier  228-200  (53  FR  14782, 
April  28, 1988),  and  the  Cessna  Model 
525  (56  FR  49396,  September  30, 1991).  ^ 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the  applicant's 
installation  of  the  system  and 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
good  cause  exists  for  adopting  these 
special  conditions  without  notice; 
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therefore,  special  conditions  are  being 
issued  without  substantive  changes  for 
this  airplane  and  made  effective  30  days 
after  issua.nce. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aircra'f,  Ai:  transportation.  Aviation 
safely,  and  Safety.  I 

The  author  tv  citation  for  these 
special  coi  jitions  is  as  follows: 

.\uthonly .  Ser  s.  313(a1. 601,  and  603  of  the 
Federal  Avia-ion  Act  of  1958:  as  amended  (49 
U.S.C.  1334irf1. 1421.  and  1423):  49  l?.S.C. 
106(gj:  14  C:  R  2t.l8  and  21.101;  and  14  CFR 
11.28  and  11.4!^. 

Adoption  of  Special  Condiiioos 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  art? 
issued  as  part  of  the  t^'pe  certification 
basis  for  the  modified  Beechcraft  .Mode) 
A36  airplane: 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capabilities  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definitions 
apply:  Critical  Functions.  Functions 
whose  failure  would  contnbute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City,  Missouri  on  January 
13, 1992. 
Barry  D.  Clements, 

Manager.  Smell  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  92-1485  Filed  1-21-92;  8t45  ami 
MLUNO  CODE  4910- l>4l 


14  CFR  Pan  39 


[Docket  l4o  91-f<M-241-AD;  Amdt  39- 
•15S;  AD  91-13-10  R1] 

Alrworthintss  Directives;  BoMng 
Model  747  Series  Airptanes  Equipped 
Wltfi  Pratt  and  Whitney  PW4000 
Engines;  and  Boemq  Model  767  Series 
Airplanes  Eouipoed  Wltti  Pratt  and 
Whitney  PW40Q0  or  General  Electric 
CF6-80C2-B2F  and  CF6-aOC2-B6F 
Engines 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


UMI 


SUMMARV:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Models  747 
and  767  series  airplanes,  which 
currently  requires  the  installation  of 
new  Engine  Indicating  and  Crew 
Alerting  System  (EICAS)  computers.  The 
requirements  of  that  AD  are  intended  to 
prevent  overspeed  or  uncommanded 
shutdown  of  an  engine.  This  amendment 
adds  additional  airplane/engine 
configurations  to  the  applicabihty  of  the 
riile.  This  action  is  prompted  by  a 
deiermination  that  these  additional 
airplanes  are  subject  to  the  same  unsafe 
condition  addressed  in  the  existing  AD. 
DATES:  Effective  February  26, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
rejjulations  was  approved  by  the 
Director  of  the  Federal  Register  on 
August  21, 1991  (Amendment  39-7041. 
(56  FR  29174.  June  26. 1991)). 
AODRESSCS:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P  O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW.. 
room  8401,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sulmo  Mariano,  Aerospace  Engineer. 
Seattle  Aircraft  Certification  Office, 
Propulsion  Branch,  ANM-140S,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2687; 
fax  (206)  227-1181. 

SUPPt^MENTARY  INFORMATION:  On  ]une 
5, 1991,  the  FAA  issued  AD  91-13-10. 
Amendment  39-7041  (56  FR  29174.  lune 
26, 1991),  which  is  applicable  to  Boeing 
Model  747  series  airplanes  equipped 
with  Pratt  and  Whitney  PW4000  engines 
and  Model  767  series  airplanes  equipped 
with  Pratt  and  Whitney  PW4000  or 
General  Electric  CF6-80C2-B6F  Engines. 
That  AD  requires  the  installation  of  new 
Engine  Indicating  and  Crew  Alerting 
System  (EICAS)  computers  on  these 
airplanes  to  provide  proper  message 
function  and  allow  removal  of  a 
limitation  from  the  airplane  flight 
manual  (AFM).  The  requirements  of  that 
AD  are  intended  to  prevent  overspeed 
or  uncommanded  shutdown  of  an 
engine. 

After  issuance  of  that  AD,  it  came  to 
the  attention  of  the  FAA  that  some    • 
Boeing  Model  767  airplanes  that  are 
equipped  with  GE  CF6-80C2-B2F  series 
engines  are  also  subiect  to  the  unsafe 
condition  addressed  by  AD  91-13-10, 


but  were  not  included  in  the 
applicability  of  that  AD.  A  careful 
review  of  Boeing  Service  Bulletin  767- 
31-0038,  dated  April  12, 1990,  which  is 
referenced  in  the  existing  AD  as  the 
appropriate  source  for  service 
information,  indicated  that  all  Model  767 
airplanes  equipped  with  either  GE  CF8- 
80C2-B2F  or  CF6-80C2-B6F  series 
engines  were  identified  in  the  effectivity 
of  the  service  bulletin,  However,  this 
information  is  not  clearly  stated  in  the 
service  bulletin;  the  service  bulletin 
identifies  the  affected  airplanes,  but 
does  not  list  their  engine  models. 
Therefore,  the  applicability  of  AD  91- 
13-10  must  be  revised  by  including  the 
Model  767  airplanes  equipped  with  GE 
CF6-80C2-B2F  series  engine,  since  these 
airplanes  are  also  subiect  to  the 
addressed  unsafe  condition. 

The  FAA  has  determined  that  all 
Model  767  airplanes  equipped  with 
General  Electric  CF6-«)C2-B2F  engines 
are  operated  currently  by  foreign 
operators  under  foreign  registry  and, 
therefore,  are  not  directly  affected  by 
this  AD  action.  Nevertheless,  this  AO 
action  is  necessary  to  advise  the 
cognizant  foreign  authonties  that  the 
subject  unsafe  condition  may  exist  on 
these  airplanes,  ^ould  one  of  the 
affected  airplanes  be  placed  on  the  U.S. 
Register  in  the  future,  it  will  require 
approximately  3  work  hours  to 
accomplish  the  replacement  procedures, 
at  an  average  labor  charge  of  $55  per 
work  hour.  Based  on  these  Hgures,  the 
cost  impact  of  this  AD  would  be  $165 
per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufBcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "ma)or 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  E)OT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  28, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  it  is  contained  in  the 
Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordin^y,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  1 1 .88 

§39.13   (Amended] 

2.  Section  39.13  is  amended  by 
revising  Amendment  39-7041.  to  read  a« 
follows: 

91-13-10  Rl  B«iBiog:  Amendment  39-«lsa 
Docket  No.  91-NM-241-AD.  Revises  AO 
91-13-ia  Amendment  39-7041. 

Applicability  Model  747  aeries  airplanes 
equipped  with  Pratt  and  Whitney  PW4000 
engines;  and  Model  767  series  airplanes 
equipped  with  Pratt  and  Whitney  PW4000. 
General  Electric  CF6-80C2-B2F.  or  General 
Electric  CFB-80C2-B6F  series  engines; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  imless 
previously  accomplished. 

To  prevent  overspeed  or  uncommanded 
shutdotvn  of  an  engine,  accomplish-the 
following: 

(a)  For  Model  747  series  airplanes  equipped 
with  Pratt  and  Whitney  PW4000  engines,  and 
Model  767  aeries  airplanes  equipped  with 
Pratt  and  Whitney  PW4000  or  General 

'  Electric  CFfr-80C2-B6F  engines:  Within  3 
days  after  May  22. 1989  (the  effective  date  of 
Amendment  39-6210).  add  the  following  to 
the  Limitations  Section  of  FAA-approved 
Airplane  Flight  manual  (AFM).  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"Prior  to  each  departure,  with  all  engines 
running,  refer  to  the  EICAS  status  page  and 
determine  the  dispatch  capability  of  the 
aircraft" 

(b)  Within  the  next  24  months  after  August 
12. 1991  (the  effective  date  of  Amendment  39- 
7041).  replace  the  EICAS  computers  in 
accordance  with  the  appropriate  service 
bulletin  listed  below.  After  replacement  of 
the  EICAS  computers  in  accordance  with  the 
specified  service  bulletins,  the  AFM 
limitation  required  by  paragraph  (a)  of  this. 
AD  may  be  removed.    ' 

(1)  For  Model  747  series  airplanes  listed  in 
Boeing  Service  Bulletin  747-31-2151,  dated 

.  March  29. 1990. 

(2)  For  Model  767  series  airplanes  equipped 
with  Pratt  and  Whitney  PW4000  engines 
listed  in  Boeing  Service  Bulletin  767-31-0033. 
Revision  1.  dated  September  27. 1990. 

(3)  For  Model  767  series  airplanes  equipped 
with  General  Electric  CF&-B0C2-B6F  engines 
listed  in  Boeing  Service  Bulletin  767-31-0038. 
dated  April  12, 1990. 

(c)  For  Model  767  series  airplanes  equipped 
with  General  Electric  CF6-B0C2-B2F  engines: 


(1)  Within  the  next  3  days  after  the 
effective  date  of  this  AD,  add  the  following  to 
the  Limitations  Section  of  FAA-approved 
Airplane  Flight  manual  (AFM).  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"Prior  to  each  departure,  with  all  engines 
ruiming,  refer  to  the  EICAS  status  page  and 
determine  the  dispatch  capability  of  the 
aircraft." 

(2)  Within  the  next  24  months  after  the 
effective  date  of  this  AD.  replace  the  EICAS 
computers  in  accordance  with  Boeing  Service 
Bulletin  767-31-0038,  dated  April  12. 1990. 
After  incorporation  of  the  EICAS  computers, 
the  AFM  limitation  required  by  paragraph 
(c)(1)  may  be  removed. 

(d)  For  airplanes  not  subject  to  paragraph 
(b)  or  (c)  of  this  AD,  within  the  next  30  days 
after  the  effective  date  of  this  AD,  remove  the 
AFM  limitation  required  by  paragraph  (a)  of 
this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(g)  The  replacement  requirements  shall  be 
done  in  accordance  with  the  following  Boeing 
Service  Bulletins,  which  incorporate  the 
following  list  of  affected  pages: 


Service  . 
buNeiin 

H6VI8IOn 

Data 

Pages 

747-31-2151  ... 
767-31-0033    . 

Origin^...-... 
1„ 

Mvch29. 

1990. 
September 

27.1990. 
May  31. 

1990. 

Apr*  12. 
1990. 

1-10 
1.  2. 4. 

767-31-0038 

OngMk 

Origtnal 

5 

3.6.7. 

8.9. 

10 

1-8 

This  incorporation  by  reference  wai 
previously  approved  by  the  Director  of  the 
Federal  Register  at  56  FR  29174  in  accordance 
with  5  U.S.C.  SS2(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  96124.  Copies  may  t>e 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Und  Avenue  SW„  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register  1100  L  Street  NW.,  room  8401. 
Washington,  DC 

(h)  This  amendment  (39-8158),  AD  91-13-10 
Rl.  becomes  effective  February  28, 1992. 

Issued  in  Renton.  Washington,  on  January 
7.1992. 

Dairell  M.  Padertoo. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  92-1486  Filed  1-21-82;  8:45  am] 

BUJNO  CODE  4I1»-1>4I 


DEPARTMENT  OF  THE  TREASURY 

Customs  Strvic* 

19  CFR  Parts  10, 148  and  178 

(T.D.92-«] 
RIN1515-AA7S 

Customs  Rtguiations  Amsndments 
Relating  to  tha  UnHad  Stataa<:anacla 
Fraa-Trada  Agraamant 

AQENCV:  Customs  Service, 
Department  of  the  Treasury. 

Acnow;  Final  rule.       

summary:  This  document  amends  the 
Customs  Regulations  by  adopting  fmal 
rules  implementing  the  duty  preference 
provisions  of  the  United  States-Canada 
Free-Trade  Agreement,  also  referred  to 
as  the  CFTA.  The  document  addresses 
the  public  comments  submitted  in 
response  to  the  interim  regulations  by 
which  the  CFTA  was  initially 
implemented,  and  it  makes  certain 
changes  to  those  interim  regulatory  texts 
in  response  to  the  public  comments  and 
in  order  to  set  forth  administrative 
decisions  under  the  CFTA  that  are 
currently  in  effect 

EFFECnvc  DATC  January  22, 1992. 

FOR  RIRTHER  INRORMATIOW  CONTACT: 

Operational  Aspects:  Judy  Schoeny, 
Office  of  Trade  Operations  (202)  566- 
7060):  Audit  and  Forms  Aspects:  Marcus 
Sircus.  Office  of  Regulatory  Audit  (202- 
566-2812);  Legal  Aspects:  fohn 
Valentine,  O^ice  of  Regulations  and 
Rulings  (202-566-8530). 
SUPPLEMENTARY  INfORMATtON; 

Background 

On  January  2. 1988.  the  United  States 
and  Canada  entered  into  an  agreement, 
the  United  States-Canada  Free-Trade 
Agreement  (CFTA).  Tlie  objectives  of 
the  CFTA  are  to  eliminate  Customs 
duties  and  other  barriers  to  trade  in 
goods  and  services  between  the  two 
countries,  facilitate  conditions  of  fair 
competition  within  the  free-trade  area, 
liberalize  significantly  conditions  for 
investments  within  the  free-trade  area, 
establish  effective  procedures  for  the 
joint  administration  of  the  CFTA  and 
the  resolution  of  disputes,  and  lay  the 
foundation  for  further  bilateral  and 
multilateral  cooperation  to  expand  and 
enhance  the  benefits  of  the  CFTA.  The 
provisions  for  the  CFTA  were  adopted 
by  the  United  States  with  the  enactment 
of  the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988 
(the  "Act").  Public  Law  100-449. 102 
Stat.  1851 
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The  function  of  the  U.S.  Customs 
Service  is  to  implement  those  portions  of 
the  CFTA  and  the  Act  that  relate  to 
certain  trade  issues,  in  particular  the 
rules  of  origin  and  related  provisions, 
which  form  the  basis  for  determining 
whether  goods  imported  into  the  U.S. 
from  Canada  are  eligible  for  the 
preferential  duty  treatment  accorded  to 
goods  originating  in  Canada,  and  which 
are  also  set  forth  in  General  Note 
3fc)(vii),  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  To  this  end. 
Customs  published  interim  Customs 
Regulations  as  T.D.  89-3  in  the  Federal 
Register  on  December  23. 1686  (53  FR 
51762).  The  interim  regulations  provided 
for  a  60-day  public  comment  period 
which  was  subseauently  extended,  by  a 
notice  published  in  the  Federal  Register 
on  March  13, 1989  (54  FR  10322),  to 
March  23, 1989. 

A  total  of  thirteen  parties  submitted 
comments  regarding  one  or  more 
aspects  of  the  interim  regulations.  The 
comments  received,  and  the  Customs 
responses  thereto,  are  set  forth  below. 

Discussion  of  Conunents 

A.  Automotive  Products — §  10.84 

Comment:  One  commenter  suggested 
that  S  10.84  be  amended  to  provide  that 
the  certifications  under  paragraphs 
fb)(l)-(3)  may  appear  on  the  commercial 
invoice  or  be  attached  thereto,  as  is 
allowed  under  current  APTA| 
procedures.  ' 

Customs  response:  The  interim 
regulations  did  not  in  any  way  afiecX  the 
previously  accepted  methods  for 
providing  the  certification  required  by 
§  10.64.  Moreover,  under  paragraph 
(a)(1)  a  Customs  officer  has  the 
discretion  to  not  require  the  certificate 
based  on  the  circumstances  of  the 
particular  importation.  Accordingly, 
Customs  does  not  believe  that  the 
proposed  amendment  is  necessary. 

Following  publication  of  the  interim 
regulations.  Customs  noticed  an  error  in 
the  next  to  last  sentence  of  §  10.84(a)(1). 
where  reference  is  made  to  a  certificate 
executed  by  the  "importer".  It  is  clear 
that  reference  should  be  to  the 
(Canadian)  "exporter"  because  only  a 
Canadian  party  would  normally  have 
knowledge  of  die  facts  set  forth  in  the 
certificate  regarding  the  Canadian  origin 
of  the  imported  goods.  This  document 
corrects  this  error. 


B.  Originating  Goods— §  10.303 

Comment:  One  commenter  suggests 
that  the  regulations  should  allow  a 
maximum  amount  of  permissible  non- 
qualifying content  (de  minimis  test),  e.g., 
10  percent  of  the  export  value,  before 
resort  to  the  value  content  requirement 


is  deemed  necessary,  because  (1)  it  is 
not  always  possible  to  obtain  100 
percent  accurate  (often,  second  hand) 
information  from  suppliers,  (2)  the 
exporter  runs  an  unfair  risk  in  being 
required  to  be  100  percent  accurate,  and 
(3)  otherwise,  even  a  minute  amount  of 
untransformed  material  would  expose 
the  whole  product  to  the  value  test. 

This  same  commenter  also  suggests 
that  the  regulations  should  be  amended 
to  clearly  state  that,  for  the  purposes  of 
the  value  test,  the  determination  of  what 
is  originating  or  non-originating  material 
is  to  be  made  on  the  basis  of  the 
condition  of  the  exported  product  [i.e.,  if 
a  product  has  been  transformed  in 
accordance  with  the  tariff  shift  test,  then 
100  percent  of  the  value  should  be 
attributed  to  the  value  of  materials 
originating  in  either  country).  This 
commenter  argues  that  to  require 
otherwise  would  contradict  the  CFTA 
because  it  would  require  disregarding 
the  further  processing  performed  by  the 
exporter. 

Customs  responses:  The  rules  of  origin 
set  forth  in  the  CFTA  do  not  provide  for 
a  de  minimis  test  on  third  country 
content. 

With  regard  to  the  second  point,  it 
should  first  be  emphasized  that  the 
condition  of  the  exported  product  is. 
indeed,  the  basis  for  determining 
whether  an  applicable  value-added 
requirement  is  met.  This  being  said,  it 
appears  that  this  commenter  is 
misreading  the  CFTA  rules  of  origin 
which  in  certain  circumstances  require 
that  a  distinction  be  made  between  the 
origin  of  the  exported  article  and  the 
origin  of  the  constituent  materials 
contained  in  that  exported  article:  In 
cases  where  the  rules  of  origin  require 
application  of  a  value-added  test,  the 
value  of  materials  contained  in  the 
article  may  be  counted  only  if  the 
materials  are  considered  to  have 
already  had  their  origin  in  either  CFTA 
country  at  the  time  that  they  were 
incorporated  into  the  article.  In  other 
words,  an  exported  article  would  be 
considered  to  consist  of  100  percent 
originating  materials  only  if  all  of  its 
constituent  materials  were  wholly  [i.e., 
entirely,  including  in  all  prior  forms  or 
conditions)  produced  in  a  CFTA  country 
and/or  transformed  so  as  to  obtain 
origin  in  a  CFTA  country  prior  to  their 
incorporation  into  the  article. 
Conversely,  an  exported  article  would 
be  considered  to  contain  no  originating 
material  if  the  article  resulted  directly 
from  the  transformation  of  a  material 
which  had  retained  its  non-CFTA 
country  origin  up  until  that 
transformation  in  the  CFTA  country. 
Moreover,  even  in  a  case  where  the 
exported  article  contains  no  originating 


materials,  the  further  processing 
performed  by  the  manufacturer  is  not 
simply  disregarded,  because  the  direct 
cost  of  that  processing  is  independently 
countable  toward  the  value-added 
requirement. 

In  the  process  of  reviewing  §  10.303, 
Customs  noticed  that  the  HTSUS 
General  Note  citation  in  paragraph  (d) 
refers  to  subdivision  "(Q)",  whereas  the 
proper  reference  should  be  to 
subdivision  "(R)",  and  that  the  word 
"to"  is  missing  before  the  citation.  This 
document  corrects  these  errors. 

C.  Circumvention—^  10.304(b)    ■■ 

Comment:  One  commenter  alleges 
-that  even  though  this  provision  follows 
the  CFTA  text,  it  will  result  in  subjective 
and  uneven  application  of  the  CFTA. 
Accordingly,  this  commenter 
recommends  that  the  regulations  be 
amended  to  indicate  that  operations 
performed  solely  in  order  to  gain  the 
preference  (so-called  "tariff 
engineering")  are  permissible.  This 
commenter  further  suggests  that 
examples  of  circumvention,  as 
distinguished  from  qualifying  operations 
performed  in  Canada,  should  be  inserted 
in  the  regulation. 

Customs  response:  Customs  does  not 
believe  that  this  provision  will  lead  to 
subjective  and  uneven  application  of  the 
CFTA,  because  CFTA  eligibility  will  be 
determined  solely  on  the  basis  of 
compliance  with  the  rules  of  origin  and 
those  rules  are  separate  and  distinct 
from  the  CFTA  "circumvention" 
provision.  The  fact  that  "tariff 
engineering"  by  itself  would  not 
constitute  "circumvention"  is  made 
clear  in  the  Statement  of  Administrative 
Action,  which  accompanied  the  Act. 
wherein  the  following  is  stated:  "The 
well-established  right  to  configure 
merchandise  in  such  a  way  that  it  is 
within  the  scope  of  one  tariff  provision 
that  is  more  advantageous  than  another  ' 
will  not  be  infringed  in  any  respect.  The 
exercise  of  this  right  by  itself  will  not  be 
presumed  to  be  circumvention." 
Customs  does  not  believe  that  it  is 
necessary  to  amend  the  regulations  to 
state  this  basic  principle  which  is 
implicit  by  virtue  of  the  very  existence 
of  the  CFTA  program  and  the  rules  of 
origin  incorporated  therein.  Moreover, 
beciause  a  case-by-case  approach  is  - 
necessary  in  applying  the  CFTA 
provisions,  it  is  not  possible  to  lay  down 
general  rules  as  regards  what  is  or  is  not 
"circumvention".  If  doubt  arises  as  to 
whether  a  particular  operation  would  be 
allowable,  the  concerned  private  party 
may  submit  a  request  for  a  prospective 
ruling  on  the  CFTA  eligibility  of  the 
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goods  in  question  under  Part  177  of  the 
Customs  Regulations. 

D.  Value  Content  Requirement— §  10 J05 

Comment:  One  conunenter  states  that 
the  regulations  should  be  amended  to 
clarify  the  difference  between 
includable  brokerage  charges 
§S  10.305(b)(2)(ii)  and  (c](l)(ii])  and 
excludable  brokerage  charges 
(S  10.305(e](2)].This  conunenter, 
referring  as  an  example  to  a  case  where 
a  Canadian  broker  is  paid  for 
purchasing  a  product  from  abroad  by 
telephone  for  the  manufacturer,  asks 
whether  this  is  paid  in  Canada,  or 
whether  it  relates  to  the  importation,  or 
both,  and  if  both.  Whether  it  is  part  of 
the  value  of  materials  and  not  part  of 
the  direct  costs  of  processing. 

Customs  response:  This  comment 
refers  to  two  separate  situations. 
Paragraphs  (b)(2)(ii)  and  (c)(l)(ii) 
address  those  costs  which  are 
includable  in  determining  the  value  of 
originating  materials  or  the  value  of 
goods  when  exported  (and  for  which 
CFTA  status  is  claimed);  paragraph 
(e)(2),  on  the  other  hand,  refers  to  those 
costs  which  are  not  considered  "direct" 
costs  of  processing  operations.  Although 
a  brokerage  charge  may  be  includable 
for  purposes  of  determining  the  value  of 
either  constituent  materials  or  exported 
goods,  it  may  not  be  included  as  a  direct 
cost  of  processing.  Customs  believes 
that  the  regulations  are  sufficiently  clear 
on  this  point  and  that  no  change  is 
required. 

Comment  Two  commenters 
recommend  amending  S  10.305(b)(2)(iv) 
by  adding  at  the  end  a  reference  to 
"assists",  because  the  reference  to 
subparagraph  1(b)  of  Article  8  of  the 
Agreement  on  Implementation  of  Article 
VII  of  the  GATT  is  not  stridently 
explanatory.  One  of  these  commenters 
further  su^ests  the  inclusion  therein  of 
citations  to  the  Customs  Regulations 
provisions  which  discuss  assists. 

Customs  response:  Customs  does  not 
agree  that  the  proposed  amendments 
should  be  made.  The  regulatory 
reference  follows  the  terms  of  the  CFTA 
and  of  General  Note  3(c)(vii)(N)(l)(IV], 
HTSOS,  where  use  of  the  international 
GATT  reference  was  deemed 
appropriate  in  consideration  of  the 
bilateral  (hence,  international)  native  of 
the  CFTA.  Thus,  a  reference  to  "assists", 
which  is  not  used  in  the  international 
valuation  code,  would  not  be 
appropriate  in  this  regulatory  context. 

E.  Retroactive  Claims /Reliquidation — 
§§  10.307(b)  and  (c) 

Comment:  Six  commenters  state  that 
§  10.307  is  too  restrictive  in  requiring 
that  a  claim  for  CFTA  treatment  be  Hied 


when  the  entry  summary  is  Hied 
(9  ia307(b))  and  that  the  Exporter's 
CertiHcate  of  Origin  (Customs  Form  353) 
be  available  when  that  claim  is  filed 
(§  10.307(c)).  They  argue  that  these 
provisions  bar  retroactive  claims  for 
CFTA  treatment  that  better  accuracy  of 
claims  will  result  if  claims  are  allowed 
after  filing  the  entry  summary  when  all 
the  facts  are  known,  and  that  as  in  the 
case  of  the  Generalized  System  of 
Preferences  (GSP)  and  the  Caribbean 
Basin  Initiative  (CBI),  claims  should  be 
allowed,  and  Customs  Form  353  made 
available,  at  any  time  prior  to  final 
liquidation.  These  commenters  propose 
one  or  more  of  the  following  regulatory 
amendments  to  address  these  problems: 
—Deletion  of  the  restriction  in 

9  10.307(b). 
—Amendment  of  S  10J307  to  reflect  the 
language  in  S|  10.172, 10.173(a). 
10.198(a)  and  10.112  of  the  Customs 
Regulations  and  to  specifically  allow 
action  under  19  U.S.C.  1514  and 
1520(c)(1).  One  commenter  specifically 
.   suggests  amending  9 10.307(c)  by 
inserting  the  following  in  the  last 
sentence  after  "section":  "or  at  the 
time  of  the  filing  of  a  request  for 
remedial  action  under  Parts  173  or  174 
of  this  Chapter". 
—Amendment  of  9 10.112  to  explicitly 
allow  for  later  availability  of  the 
Customs  Form  353. 

Customs  response:  The  requirement  in 
the  second  sentence  of  9  10.307(c)  that 
the 'Exporter's  Certificate  of  Origin 
"must  be  available"  {i.e..  must  be  in 
existence)  at  the  time  the  preference  is 
claimed  is  merely  a  consequence  of  the 
requirement  in  the  first  sentence  that  a 
claim  "shall  be  based"  on  the  Exporter's 
Certificate  of  Origin.  This  first  sentence 
requirement  reflects  the  terms  of  Annex 
406  of  the  CFTA  which  provides,  among 
other  things,  that  any  importer  making  a 
declaration  that  goods  meet  the  CFTA 
rules  of  origin  must  "base  such 
declaration  on  fte  exporter's  written 
certification  to  the  same  effect". 

However,  Customs  does  agree  that 
9  10.307  may  be  overly  restrictive  in 
appearing  to  provide  that  a  claim  for 
CFTA  treatment  can  be  made  only  at 
the  time  of  the  filing  of  the  entry 
summary  by  placing  thereon  the  symbol 
"CA"  before  the  HTSUS  subheading 
covering  the  goods  in  question.  There 
was  never  any  intent  on  the  part  of 
Customs  to  deny  to  importers  the 
opportunity  afforded  under  other 
provisions  of  law  to  make  a  claim  for  a 
CFTA  duty  preference  after  the  filing  of 
the  entry  summary  or  equivalent 
documentation,  either  before  or  after 
liquidation  of  the  entry.  Thus,  an 
importer  may  file  a  claim  for  a  CFTA 


preference  after  filing  the  entry 
sununary  or  its  equivalent  (1)  at  any 
time  prior  to  liquidation,  by  requesting 
correction  of  the  entry  and  submitting  a 
valid  Exporter's  Certificate  of  Origin 
with  a  corrected  entry,  (2)  within  90 
days  after  liquidation,  by  filing  a  protest 
under  19  U.S.C.  1514.  or  (3)  at  any  time 
within  one  year  of  the  date  of 
liquidation,  by  submission  of  a  letter  to 
Customs  under  19  U.S.C.  1520(c)(1) 
requesting  reliquidation  of  the  entry 
provided  the  request  is  based  on  a 
clerical  error,  mistake  of  fact,  or  other 
inadvertence  not  amounting  to  an  error 
in  the  construction  of  a  law.  It  should  be 
noted,  however,  that  a  vaUd  Exporter's 
Certificate  of  Origin  covering  the  goods 
in  question  also  must  be  in  existence  at 
the  time  that  such  a  post-entry/entry 
summary  claim  is  made. 

Customs  does  not  believe  that  it 
would  be  appropriate  to  amend  9  10.307 
to  reflect  the  language  of  99  10.112, 
10.172. 10.173(a),  and  10.198(a)  because 
those  provisions  generally  concern  the 
submission  of  documents  which  are  a 
condition  of  entry  (such  as  the  GSP/CBI 
Certificate  of  Origin  Form  A),  whereas 
the  CFTA  Exporter's  Certificate  of 
Origin  is  not  required  as  part  of  the 
entry/entry  summary  (it  is  submitted  to 
Customs  only  after  entry  and  only  if 
specifically  requested).  Nor  does  it  seem 
necessary  or  appropriate  to  refer 
specifically  to  the  right  to  file  an 
amended  entry  or  seek  remedial  action 
under  19  U.S.C.  1514  or  1520(c)(1) 
because  these  are  actions  of  general 
applicability  and  thus  are  not  normally 
cited  in  a  context  as  specific  as  the 
CFTA,  and  it  is  noted  in  this  regard  that 
no  problems  appear  to  have  arisen  from 
the  longstanding  absence  of  such 
references  in  the  GSP  and  CBI 
regulations.  Rather,  it  would  appear 
preferable  to  simply  remove  the  overly 
restrictive  language  from  9  10.307  so  as 
to  better  reflect  the  law  and  current 
Customs  policy.  Accordingly,  9  10.307 
has  been  amended  (1)  in  paragraph  (a), 
by  replacing  the  words  "is  claimed"  by 
the  words  "may  be  claimed",  (2)  in 
paragraph  (b),  by  deleting  the  first 
sentence  and  by  redrafting  the  retained 
second  sentence  of  refer  to  a  timely 
claim  "for  a  preference  under  the 
Agreement",  and  (3)  in  paragraph  (c),  by 
deleting  the  words  "under  paragraph  (a) 
of  this  section"  which  appear  twice  and 
by  simply  referring  to  a  claim  for  a 
preference  "under  the  Agreement". 

F.  General  Use  of  Customs  Form  353 

Comment  One  commenter  argues  that 
Customs  Form  353  should  not  be  used  at 
all,  because  in  its  present  form  it  is  not 
required  by  the  CFTA,  is  too  long  and 
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,  complicated,  and  does  not  serve  to 
enforce  the  basic  thrust  of  the  CFTA 
which  is  country  of  origin  of  the 
imported  goods.  Instead,  this  commenter 
suggests  allowing  a  simple  written 
statement  that  the  goods  qualify  under 
the  CFTA,  which  could  be  put  on 
existing  Customs  documents. 

Customs  response:  Customs  does  not 
agree.  The  format  of  the  Exporter's 
Certificate  of  Origin  was  developed 
during  bilateral  discussions  between  the 
United  States  and  Canada.  Moreover, 
this  commenter  appears  to 
misunderstand  the  main  thrust  of  the 
CFTA,  which  is  reduced  or  duty-free 
treatment  for  goods  that  meet  specific 
rules  of  origin  (which  involve  more  than 
merely  "counti^"  of  origin);  the  elements 
on  Customs  Form  353  are  included 
primarily  with  those  rules  of  origin  in 
mind  and  are  necessary  to  establish 
CFTA  eligibility.  A  simple  written 
statement  that  the  goods  qualify  under 
the  CFTA,  placed  on  existing  Customs 
documents,  would  be  totally  inadequate 
for  verifying  CFTA  eligibility. 

Comment:  One  commenter  suggests 
that  the  regulations  be  amended  to 
allow  bonding  for  production  of 
Customs  Form  353,  as  is  done  in  the  case 
of  the  GSP  and  CBI. 

Customs  response:  Inasmuch  as  the 
CFTA  specifically  requires  that  a  claim 
for  duty  preference  be  based  on  an 
existing  written  certification  by  the 
exporter,  and  in  view  of  the  fact  that  the 
Exporter's  Certificate  of  Origin  does  not 
form  part  of  the  entry  package  (rather,  it 
is  only  submitted  after  entry  and  only  if 
requested  by  Customs],  it  is  not  a 
bondable  form.  As  regards  the  practice 
under  the  GSP  and  CBI,  this  commenter 
fails  to  note  the  distinction  between  the 
Certificate  of  Origin  Form  A  (which  is 
normally  part  of  the  entry  package]  and 
the  GSP  and  CBI  Declaration  which,  like 
the  CFTA  form,  is  submitted  only  upon 
request  for  post-entry  verification  and 
thus  has  never  been  a  bondable  form. 
Moreover,  Customs  has  taken  a  policy 
decision,  reflected  in  Directive  3550-27 
dated  September  8, 1987,  to  reduce 
paperwork  by  requiring  neither  a  bond 
for  production  of  a  missing  document 
(such  as  a  GSP  or  CBI  Form  A)  nor 
actual  submission  of  the  missing 
document  unless  Customs  specifically 
requests  it  in  writing.  Accordingly. 
Customs  does  not  accede  to  this 
commenter's  suggestion. 

Comment:  One  commenter 
recommends  that  S  10.307(c)  be 
amended  to  permit  completion  and 
signature  of  Customs  Form  353  by  the 
person  who  has  knowledge  of  the  origin 
content  of  the  goods  [i.e..  the  actual 
supplier  or  manufacturer),  because  the 
exporter  is  often  a  consolidator  or 


packager  who  does  not  have  the 
necessary  information  and  thus  should 
not  bear  the  responsibility  and  liability 
for  this.  This  commenter  suggests  that 
this  could  be  done  by  defining, 
"exporter"  to  include  the  actual  supplier 
or  manufacturer,  with  the  result  that  the 
consolidator/ exporter  who  is  not  the 
actual  supplier  would  only  be 
responsible  for  passing  on  the  Customs 
Form  353  which  accompanied  the  goods 
to  their  consolidation  location. 

Customs  Response:  The  CFTA 
specifically  requires  that  the 
certification  be  made  by  the  "exporter". 
In  a  case  in  which  the  exporter  is  only  a 
consolidator  or  packager,  it  nevertheless 
remains  the  responsibility  of  that 
exporter  to  obtain  from  the  supplier  or 
manufacturer  the  information  needed  to 
make  the  required  certification. 

Comment:  One  commenter  suggests 
that  brokers  should  be  permitted  in  the 
regulations  to  correct  clerical  and  more 
substantial  errors  appearing  on  Customs 
Form  353,  with  the  approval  of  the 
exporter.  This  commenter  fiulher  argues 
that  brokers  should  not  be  required  to 
possess  or  retain  Customs  Form  353  at 
any  time,  because  it  is  the  responsibility 
and  liability  of  the  consignee/buyer  to 
do  so. 

Customs  response:  As  regards  the 
correction  of  clerical  or  other  errors  on 
Customs  Form  353,  a  broker  with  a  valid 
power  of  attorney  from  the  exporter  is 
empowered  to  act  in  that  principal's 
name  and  thus  would  have  the  authority 
to  correct  such  errors.  With  regard  to  the 
possession  or  retention  of  Customs  Form 
353,  it  should  be  noted  that  brokers 
acting  as  importer  of  record  or  as  an 
agent  on  behalf  of  the  importer  of  record 
are  required  to  maintain  records 
pertaining  to  the  transaction,  under  19 
U.S.C.  1508  and  under  19  U.S.C.  1641  and 
the  regulations  issued  thereunder  (19 
CFR  part  111).  Accordingly,  Customs 
does  not  believe  that  any  changes  to  the 
regulations  are  necessary  or  appropriate 
in  regard  to  these  points. 

Comment:  One  commenter 
recommends  that  Customs  Form  353  be 
amended  throughout  to  include  citations 
to  the  HTSUS  General  Note  provisions 
dealing  with  the  CFTA. 

Customs  Response:  Customs  believes 
that  inclusion  of  citations  to  the  various 
HTSUS  General  Note  3(c)  provisions 
dealing  with  the  CFTA  would  unduly 
complicate  Customs  Form  353,  thus 
rendering  it  more  difficult  to  use. 
Moreover,  inclusion  of  such  citations 
would  require  amending  the  Form  if  at 
any  future  time  the  numbering  scheme 
within  General  Note  3(c)  were  changed. 
In  addition,  because  Customs  Form  353 
is  a  dual-use  form  acceptable  in  both 
Canada  and  the  United  States  under  the 


CFTA,  inclusion  of  only  citations  to 
United  States  legal  provisions  would 
appear  to  be  inappropriate.  Customs 
believes  that  the  present  approach, 
whereby  a  general  cross-reference  to 
HTSUS  General  Note  3(c)  is  set  forth  in 
§  10.301,  is  preferable. 

G.  Specific  Elements  of  Customs  Form 
353 

1.  Field  2— Blanket  Certification 

Comment:  In  order  to  align  with  the 
Canadian  practice  and  reduce 
paperwork,  two  commenters 
recommend  that  the  6-month  period  for 
blanket  certifications  be  extended  to  12 
months.  Another  commenter  suggests 
that  the  regulations  be  amended  to 
specifically  provide  for  blanket 
certifications,  including  the  length  of 
time  for  which  they  will  be  valid. 

Customs  response:  When  the  CFTA 
went  into  effect  Customs  determined 
that  for  import  purposes  it  would  be 
preferable  to  provide  for  blanket 
certifications  for  a  maximum  period  of 
only  6  months,  until  such  time  as  it  could 
be  determined  that  a  longer  period  (i.e., 
12  months)  would  be  workable.  Customs 
subsequently  reviewed  the  issue  and 
concluded  that  it  would  be  in  the  best 
interests  of  the  public  and  the 
Government  to  allow  a  12-month 
blanket  certification  period. 
Accordingly,  on  May  2, 1990,  Customs 
Headquarters  advised  field  offices  by 
telex  (and  the  trade  community  through 
those  field  offices]  that  blanket 
exporter's  certificates  completed  on  or 
after  June  1, 1990,  could  have  a 
maximum  valid  period  of  12  months. 

Customs  agrees  that  the  regulations 
should  refer  to  blanket  certifications  and 
to  the  maximum  12-month  period,  and  it 
is  noted  in  this  regard  that,  as  further 
discussed  below,  such  a  change  will 
also  provide  an  opportunity  to  clarify  an 
administrative  position  which  Customs 
has  taken  with  regard  to  the  use  of 
blanket  certifications. 

2.  Field  3 — Consignee  Identification 

Comment-  Two  conmienters 
recommend  complete  elimination  of 
Field  3  on  the  grounds  that  (1)  it  is 
burdensome  for  exporters  who  ship 
identical  merchandise  to  many 
consignees,  (2)  the  name  of  the 
consignee  is  irrelevant  to  the  issue  of 
whether  the  goods  qualify  for  CFTA 
treatment  and  (3)  the  identity  of  the 
consignee  appears  elsewhere  in  the 
entry  package. 

Customs  response:  Field  3  should  be 
retained  because  its  inclusion  on  the 
Form  resulted  from  bilateral  discussions 
between  the  U.S.  and  Canada,  and  its 
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elimination  should  similarly  be  made 
only  by  bilateral  agreement. 
Nevertheless,  Customs  has  recognized 
that  completion  of  Field  3  may  create  an 
unnecessary  burden  when  the  same 
information  is  on  the  entry  documents. 
Accordingly,  on  October  1, 1990, 
Customs  Headquarters  advised  field 
offices  by  telex  (and  the  trade 
community  through  those  field  o^ices) 
that  henceforth  (1)  an  exporter  will  be 
allowed  to  leave  Field  3  blank  unless  it 
is  the  exporter's  intention  to  restrict  the 
applicability  of  the  Form  to  one  or  more 
buyers,  or  (2)  alternatively,  exporters 
will  be  allowed  to  issue  blanket 
certificates  showing  "Various"  in  Field 
3.  In  connection  with  the  next  revision 
of  Customs  Form  353,  consideration  will 
be  given  to  whether  the  instructions  on 
the  reverse  side  should  be  amended  to 
reflect  this  position. 

Comment:  Three  commenters  raise 
issues  regarding  the  identity  of  the  party 
to  be  included  in  Field  3.  One 
commenter  simply  recommends  that  the 
regulations  define  "consignee"  so  that  it 
is  clear  what  party  should  be  identified 
in  the  field.  Another  commenter  suggests 
that,  to  avoid  the  need  for  obtaining  a 
new  Customs  Form  353  when  a  blanket 
certification  is  out  of  date  because  there 
are  new  ultimate  customers  to  whom  the 
goods  will  be  delivered,  only  the 
identity  of  the  intended  user  (i.e.,  the 
importer  of  record)  should  be  required  in 
Field  3.  The  third  commenter  states  that 
the  regulations  should  allow  the 
identification  in  Field  3  to  include  the 
consignee,  purchaser  or  importer. 

Customs  response:  Shortly  after  the 
CFTA  went  into  effect.  Customs 
Headquarters  issued  a  telex  to  field 
offices  (with  instructions  that  copies  be 
provided  to  the  trade  community) 
stating  that  the  party  to  be  identified  in 
Field  3  could  be  the  consignee,  the 
purchaser,  or  the  importer  of  record,  and 
this  remains  the  Customs  position.  The 
flexibility  provided  by  this  position 
could,  among  other  things,  solve  the 
problem  of  having  to  obtain  a  new 
Customs  Form  353  where  a  blanket 
certification  is  no  longer  valid  due  to  the 
acquisition  of  new  ultimate  customers. 
As  in  the  case  of  the  blanket 
certification  period.  Customs  is  of  the 
opinion  that  any  further  clarification  as 
to  the.  party  or  parties  to  be  identified  in 
Field  3,  if  deemed  necessary,  should  not 
be  done  through  a  regulatory 
amendment  but  rather  should  be 
reflected  in  the  instructions  set  forth  on 
the  reverse  side  of  Customs  Form  353. 
Accordingly,  Customs  will  consider 
including  this  change  in  connection  with 
the  next  revision  of  Customs  Form  353. 


3.  Field  4 — Producer  Identification 

Comment:  Three  commenters  suggest 
elimination  of  Field  4  because  (1)  it  goes 
beyond  the  intent  of  the  Customs  Form 
353  which  is  to  show  the  relationship 
between  the  exporter  and  the  importer, 
(2)  identification  of  the  manufacturer(s) 
poses  a  substantial  administrative 
burden  in  cases  involving  multiple  line 
items  and  manufacturers  in  one 
shipment  and  (3)  confidentiality  of 
business  information  would  be  lost  if  the 
exporter  is  compelled  to  reveal  the 
names  of  its  suppliers  to  its  export 
customers,  and  this  could  potenfially 
lead  to  a  loss  of  future  sales  to  those 
customers  who  would  be  able  to  source 
the  goods  directly  from  the  suppliers.  On 
the  issue  of  confidentiality,  one  of  these 
commenters  suggests,  in  the  alternative, 
that  some  way  be  found  to  maintain 
confidentiality,  e.g.,  by  merely  requiring 
that  the  exporter  maintain  on  file  the 
certificates  of  origin  from  its  suppliers. 

Customs  response:  Customs  does  not 
agree  that  Field  4  goes  beyond  the  intent 
of  Customs  Form  353,  because  the  true 
purpose  of  the  form  is  to  demonstrate 
that  the  imported  goods  originate  in 
Canada  under  the  CFTA  rules,  and 
information  regarding  the  producer  is 
often  a  crucial  factor  in  verifying  the 
origin  of  the  goods.  As  regards  the 
alleged  substantial  administrative 
burden  resulting  from  this  requirement 
Customs  would  point  out  that  a  decision 
whether  to  enter  into  a  CFTA 
transaction  is  essentially  a  business 
decision  requiring  a  balancing  of 
anticipated  rewards  against  possible 
drawbacks  or  risks.  Accordingly,  Field  4 
must  be  retained. 

On  the  issue  of  confidentiality. 
Customs  has  recognized  that  completion 
of  Field  4  could  result  in  the  disclosure 
of  sensitive  information  regarding  the 
exporter's  sources  of  supply.  In  order  to 
address  this  problem.  Customs 
Headquarters  on  October  1, 1990, 
advised  field  offices  (and  the  trade 
community  through  those  field  o^ices) 
that  henceforth  Field  4  may  be 
completed  with  the  statement 
"Available  to  U.S.  Customs  Upon 
Request".  Customs  will  consider 
whether  a  corresponding  amendment  to 
the  instructions  applicable  to  Field  4 
should  be  made  during  the  next  revision 
of  Customs  Form  353. 

4.  Fields  5  and  7 — Origin  Criteria 

Comment:  One  commenter  states  that 
these  two  fields  are  unnecessary  and 
thus  should  be  eUminated  because  they 
do  not  serve  to  establish  eligibility.  In 
other  words,  if  Customs  questions  the 
claimed  eligibility,  other  evidence  would 


still  have  to  be  presented  to  Customs  to 
support  the  claim. 

Customs  response:  Customs  does  not 
agree  that  these  two  fields  should  be 
eliminated.  Where  a  claim  for  CFTA 
treatment  is  filed,  there  is  a  presumption 
that  the  exporter  has  performed  a 
review  of  the  goods  to  determine  that 
they  comply  with  the  CFTA  origin 
criteria.  The  Exporter's  Certificate  of 
Origin,  and  in  particular  the  information 
in  Fields  5  and  7,  serves  to  support  that 
presumption.  In  many  cases  the 
information  provided  on  the  certificate, 
coupled  with  the  Customs  officer's 
knowledge  of  the  particular  product  line, 
will  obviate  the  need  to  ask  for 
additional  evidence  to  support  the 
claim.  On  the  other  hand,  in  the  absence 
of  the  information  contained  in  Fields  5 
and  7.  other  evidence  to  support  the 
claim  would  have  to  be  submitted  in 
every  case. 

Comment-  One  commenter  points  out 
that  an  additional  criterion  is  necessary 
in  Field  5,  namely,  a  category  for  goods 
which  comprise  only  goods  which  are 
wholly  produced  or  obtained  in  Canada 
or  the  United  States  and/or  goods  which 
otherwise  qualify  as  materials 
originating  in  Canada  or  the  United 
States. 

Customs  response:  The  CFTA  texts  do 
not  specifically  address  a  product  which 
is  not  "wholly"  produced  or  obtained  in 
the  United  States  or  Canada  but  which 
consists  entirely  of  materials  that  have 
United  States  oi  Canadian  origin  under 
the  CFTA  origin  rules.  Consultations 
between  the  United  States  and  Canada 
to  resolve  this  problem  are  ongoing, 

5.  Field  8 — Description  of  Goods 

Comment-  Two  commenters  argue 
that  Field  8  is  unnecessary  because  the 
information  requested  is  already 
available  on  invoices  and  other 
documents  in  the  entry  package. 

Customs  response:  Customs  does  not 
agree.  A  description  of  the  goods  is 
necessary  to  establish  a  connection 
between  the  goods  covered  by  the  CFTA 
claim  and  those  goods  as  described  on 
the  invoices  and  other  documents  in  the 
entry  package.  This  is  particularly  true 
in  cases  where  the  shipment  in  question 
covers  both  goods  covered  by  a  CITA 
claim  and  goods  for  which  no  CFTA 
claim  is  made.  Finally,  given  the  fact 
that  the  Exporter's  Certificate  of  Origin 
is  only  supplied  to  Customs  after  entry 
has  taken  place,  it  would  be  extremely 
difficult,  if  not  impossible,  to  connect  a 
certificate  to  the  correct  entry  package 
without  a  description  of  the  goods 
covered  by  the  certificate. 

Comment- Two  commenters  object  to 
the  onerous  administrative  burden 
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imposed  by  the  requirement  that  the 
precise  or  estimated  number  of  third 
country  constituent  materials  per  unit  be 
indicated  in  Field  8  if  a  change  in  tariff 
classification  criterion  is  used  and  there 
are  multiple  constituent  materials. 

Customs  response:  In  connection  with 
the  administrative  review  and  approval 
of  the  use  of  Customs  Form  353,  the 
instructions  regarding  third  country 
materials  were  eliminated  from  the 
reverse  side  of  the  form.  Accordingly, 
there  is  no  longer  any  requirement  that 
third  country  materials  be  separately 
listed  in  Field  8. 

6.  Field  11— Certification 

-    Comment:  Two  commenters -argue 
that  the  certification  language  should  be 
amended  to  include  the  words  "to  the 
best  of  my  knowledge  and  belief  in 
order  to  avoid  the  strict  warranty  that 
presently  appears,  because  often  the 
person  signing  the  Customs  Form  353  is 
under  severe  time  constraints  and  does 
not  have  direct  knowledge  as  to  all  facts 
when  the  certificate  must  be  completed. 

Customs  response:  The  CFTA  requires 
that  the  exporter  certify  that  the  goods 
in  fact  meet  the  CFTA  rules  of  origin, 
not  that  they  appear  to  do  so  based  on 
the  exporter's  knowledge  (however 
incomplete  that  knowledge  may  be)  and 
belief  (however  misplaced  that  t>eHef 
may  be).  To  amend  the^  certification 
language  as  proposed  would  be  contrary 
to  the  express  terms  of  the  CFTA  and 
would  in  effect  totally  nullify  the  legal 
force  of  the  certification  procedure  and 
the  CFTA  rules  or  origin  upon  which  the 
duty  preference  is  based.  Lti  response  to 
the  alleged  lack  of  direct  knowledge 
problem,  Customs  points  out  that  use  of 
the  CFTA  duty  preference  is  not  an 
absolute  right  but  rather  is  conditional 
on  the  establishment  of  certain  facts, 
and  the  exporter  must  establish  those 
facts  in  advance  of  the  claim  for  CFTA 
treatment.  As  regards  time  constraint 
problems,  the  exporter  can  always  wait 
until  those  time  constraints  have 
disappeared  and,  as  discussed  above,  so 
long  as  liquidation  has  not  become  final 
the  U.S.  importer  can  always  delay 
making  the  claim  until  a  proper 
Exporter's  Certificate  of  Origin  is  in 
hand. 

Comment:  One  commenter  states  that 
the  certification  language  imposes  an 
impossible  burden  on  retailers  that 
source  goods  from  hundreds  of  vendors 
for  resale,  because  there  is  often  a  lack 
of  first-hand  knowledge  of  the  true  facts 
regarding  the  production  of  the  goods 
and  because  such  retailers  cannot 
maintain  the  required  records  where 
supply  and  manufacturing  operations 
are  constantly  changing. 


Customs  response:  The  response  to 
the  preceding  comment  is  also  relevant 
here.  The  retailer  simply  must  obtain 
from  its  supplier  the  information 
necessary  to  complete  the  Exporter's 
Certificate  of  Origin,  and  the  retailer 
must  obtain  updated  information  if 
sources  or  manufacturing  operations 
change.  Customs  recognizes  that 
meeting  the  CFTA  requirements  may  be 
more  difficult  for  some  parties  than  for 
others  (given  the  variables  that  apply 
from  one  business  operation  to  another). 

H.  Records  Retention— §  10.308 

Comment:  One  commenter  suggests 
that  this  provision  be  amended  to  allow 
a  broker  to  retain  the  records  in  place  of 
the  importer  of  record,  because  the 
broker  interfaces  directly  with  Customs. 

Customs  response:  Under  19  U.S.C. 
1508  and  19  CFR  162.1b  and  162.1c,  an 
importer  must  retain  records  pertaining 
to  his  import  transactions  for  a  period  of 
5  years  from  the  date  of  entry  of  the 
merchandise.  It  would  be  clearly 
contrary  to  this  legal  requirement  for 
Customs  to  provide  in  the  CFTA 
regulations  for  retention  of  the 
Exporter's  Certificate  of  Origin  by  a 
broker  as  a  replacement  for  retention  by 
the  importer  of  record.  A  broker  acting 
as  an  agent  of  the  importer  is  separately 
required  to  maintain  records  pertaining 
to  that  importer's  transactions,  both 
under  19  U.S.C.  1508  and  the  regulations 
thereunder  and  imder  19  U.S.C.  1641  and 
19  CFR  111.21-111.23. 

Additional  Changes  to  the  Regulations 

Since  the  CFTA  went  into  effect, 
Customs  has  had  occasion  to  address  a 
number  of  important  CFTA  issues  in 
connection  with  the  issuance  of  binding 
rulings  and  other  administrative 
decisons.  These  rulings  and  decisions, 
which  clarify  and  interpret  the  CFTA 
and  the  regulations  thereunder,  reflect 
official  positions  of  Customs  and  thus 
are  ciurently  being  applied  by  Customs. 
In  order  to  provide  the  trade  community 
with  the  greatest  possible  guidance  and 
predictabihty  as  regards  application  of 
the  CFTA  provisions.  Customs  believes 
that  the  principles  reflected  in  those 
rulings  and  decisions  should  be 
incorporated  in  the  regulations. 
Accordingly,  this  final  rule  document 
sets  forth  additional  regulatory  changes 
to  incorporate  those  rulings  and 
decisions  as  well  as  certain  editorial  or 
organizational  changes  to  add  clarity 
and  improve  the  readability  of  the 
regulations.  The  sections  of  the  interim 
regulations  affected  by  these  changes 
are  indicated  below. 


Section  10.303 

This  section,  which  has  been 
reoi^ganized.  includes  a  new  paragraph 
(b)  which  clarifies  the  meaning  of 
"originating  materials";  the  definition  of 
"materials"  reflects  the  definition  in 
article  304  of  the  CFTA  and  the 
definition  of  "originating"  is  based  on 
the  definition  in  article  201  of  the  CFTA. 
In  addition,  a  new  paragraph  (c)  has 
been  added  to  clarify  that  under  the 
CFTA  a  "change  in  classification"  has 
reference  to  a  change  within  the 
international  Harmonized  System. 
Finally,  a  reference  to  the  HTSUS 
provision  covering  the  CFTA  has  been  . 
added  to  the  paragraph  concerning 
goods  wholly  obtained  or  produciHl,  in 
order  to  align  on  the  approach  used  in 
the  following  paragraph. 

Section  10.305 

This  section,  which  has  been 
reorganized,  includes  a  new  paragraph 
(a)(3)  which  interprets  the  CFTA 
provisions  regarding  direct  cost  of 
processing  or  assembhng.  In  addition,  a 
new  paragraph  {b)(3)  has  been  added  to 
set  forth  interpretations  of  the  CFTA 
provisions  regarding  the  value  of 
originating  materials. 

Section  10.307 

A  new  paragraph  (d)(2)  has  been 
added  to  clarify  the  manner  in  which 
blanket  certifications  may  be  used. 

Section  10.310 

The  first  sentence  in  paragraph  (b) 
has  been  amended  to  clarify  that  the 
election  to  average  is  binding  for  the 
entire  period  covered  by  the  election. 

Condusioa 

Accordingly,  based  on  the  comments 
received  and  the  analysis  of  those 
comments  as  set  forth  abovei  Customs 
believes  that,  with  the  exception  of  the 
interim  amendment  to  §  24.23  which  was 
the  subject  of  a  separate  rulemaking 
procedure  implementing  the  Customs 
user  fee  provisions  contained  in  §  111  of 
the  Customs  and  Trade  Act  of  1990 
(Public  Law  101-382)  (see  T.D  91-95 
published  December  5. 1991.  56  FR 
63648).  the  interim  regulations  published 
as  T.D.  89-3  should  be  adopted  as  a 
final  rule  with  certain  changes  thereto 
as  discussed  above  and  set  forth  below 
In  addition,  part  178,  Customs 
Regulations  (19  CFR  part  1781,  is  being 
amended  to  indicate  the  OMB-assigned 
control  number  for  the  information 
collections  contained  in  this  final  rule 
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Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Provisions 

Because  the  amendments  contained  in 
this  document  reflect  existing  statutory 
requirements  or  relieve  a  restriction  or 
merely  implement  interpretations  and 
policies  that  are  already  in  effect  under 
interim  regulations,  good  cause  exists 
under  5  U.S.C.  553(b)  (A)  and  (d)  for 
dispensing  with  public  notice  and 
delayed  effective  date  procedures. 

Executive  Order  1^91 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
Executive  Order  12291.  Accordingly,  no 
regulatory  impact  cuialysis  has  been 
prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendments  will  not  have  aiiSigniRcant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Paperwork  Reduction  Act 

The  collections  of  information  in  this 
Hnal  regulation,  contained  in  S  §  10.84. 
10.307, 10.310  and  10.311,  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(h)]  under 
control  number  1515-0164.  The 
estimated  annual  burden  per 
respondent/recordkeeper  varies  from  15 
minutes  to  225  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  3.55  hours. 
Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  U.S.  Customs  Service.  Paperwork 
Management  Branch,  room  6316. 1301 
Constitution  Avenue  NW.,  Washington, 
DC  20229,  or  the  Office  of  Management 
and  Budget,  Attention:  Desk  Officer  for 
the  Department  of  the  Treasury,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  fix)m  other 
offices  participated  in  its  development. 

List  of  Subjects 

19  cm  Part  10 

Customs  duties  and  inspections. 
Imports,  Motor  Vehicles. 


19  CFR  Part  148 

Customs  duties  and  inspections. 
Imports. 

19  CFR  Part  178 

Reporting  and  recordkeeping 
requirements.  Paperwork  requirements. 
Collections  of  information. 

Amendments  to  the  Regulations 

Accordingly,  that  portion  of  the 
interim  rule  amending  parts  10  and  148, 
Customs  Regulations  (19  CFR  parts  10 
and  148),  which  was  published  at  53  FR 
51762-51777  on  December  23. 1988,  is 
adopted  as  a  final  rule  with  the 
following  changes: 

PART  lO-ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202, 1481. 1484, 
1498, 1508, 1623. 1624. 

810.M    [Amemted]  ■. 

2.  In  S  10.84(a)(1),  fifth  sentence, 
remove  the  word  "importer"  and  add,  in 
its  place,  the  word  "exporter". 

3.  Section  10.303  is  revised  to  read  as 
follows: 

{10.303   Originating  goods. 

(a)  General.  For  purposes  of  eligibility 
for  a  preference  imder  the  Agreement, 
goods  may  be  regarded  as  originating 
goods  if: 

(1)  Wholly  of  Canadian  of  United 
States  origin.  The  goods  are  wholly 
obtained  or  produced  in  the  Territory  of 
Canada  or  the  United  States,  or  both,  as 
set  forth  in  General  Note  3(c),  HTSUS; 

(2)  Transformed  with  a  change  in 
classification.  The  goods  have  been 
transformed  by  a  processing  which 
results  in  a  change  in  classification  and, 
if  required,  a  sufficient  value-content,  as 
set  forth  in  General  Note  3(c),  HTSUS: 
or 

(3)  Transformed  without  a  change  in 
classification.  An  assembly  of  goods, 
other  than  goods  of  chapters  61  to  63  of 
the  HTSUS.  which  does  not  result  in  a 
change  in  classification  because  the 
goods  were  imported  in  an  unassembled 
or  disassembled  form  and  classified  as 
the  goods,  unassembled  or 
disassembled,  pursuant  to  General  Rule 
of  Interpretation  2(a),  HTSUS,  or 
because  the  tariff  subheading  for  the 
goods  provides  for  both  the  goods 
themselves  and  their  parts,  shall 
nonetheless  be  treated  as  originating 
goods  if: 

(i)  The  value  of  originating  materials 
and  the  direct  cost  of  assembling  in 
Canada  or  the  United  States,  or  both,  as 


defined  in  9  10.305  constitute  not  less 
than  50  percent  of  the  value  of  the  goods 
when  exported  to  the  United  States; 

(ii)  The  assembled  goods  are  not 
subsequently  processed  or  further 
assembled  in  a  third  country;  and 

(iii)  The  goods  satisfy  the  requirement 
in  S  10.306. 

(b)  Originating  materials.  For 
purposes  of  this  section  and  S  10.305,  the 
term  "materials"  means  goods,  other 
than  those  included  as  part  of  the  direct 
cost  of  processing  or  assembling,  used 
or  consumed  in  the  production  of  other 
goods,  and  the  term  "orginating"  when 
used  with  reference  to  such  materials 
means  that  the  materials  satisfy  one  of 
the  criteria  for  originating  goods  set 
forth  in  paragraph  (a)  of  this  section. 

(c)  Change  in  classification.  For 
purposes  of  paragraph  (a)  of  this  section, 
the  expression  "change  in 
classification"  means  a  change  of 
classification  within  the  Harmonized 
Commodity  Description  and  Coding 
System  (Harmonized  System)  as 
published  and  amended  from  time  to 
time  by  the  Customs  Cooperation 
Council. 

(d)  Articles  of  feather.  The  goods  are 
eligible  to  be  treated  as  originating  in 
Canada  pursuant  to  General  Note 
3(c)(vii)(R)(12)(ee),  HTSUS. 

4.  Section  10.305  is  revised  to  read  as 
follows: 

{10.305   Value  content  requirtment 

(a)  Direct  cost  of  processing  or 
assembling. 

(1)  Definition.  For  purposes  of 
applying  a  specific  rule  of  origin  under 
the  Agreement  which  requires  a  value 
content  determination,  the  terms  "direct 
cost  of  processing"  and  "direct  cost  of 
assembling"  mean  the  costs  directly 
incurred  in.  or  that  can  be  reasonably 
allocated  to,  the  production  of  goods, 
including: 

(i)  The  cost  of  all  labor,  including 
benefits  and  on-the-job  training,  labor 
provided  in  connection  with  supervision, 
quality  control,  shipping,  receiving, 
storage,  packaging,  management  at  the 
location  of  the  process  or  assembly,  and 
other  like  labor,  whether  provided  by 
employees  of  independent  contractors; 

(ii)  The  cost  of  inspection  and  testing 
the  goods; 

(iii)  The  cost  of  energy,  fuel,  dies, 
molds,  tooling,  and  the  depreciation  and 
maintenance  of  machinery  and 
equipment,  without  regard  to  whether 
they  originate  within  the  territory  of  the 
United  States  or  Canada; 

(iv)  Development,  design,  and 
engineering  costs; 

(v)  Rent,  mortgage  interest, 
depreciation  on  buildings,  property 
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insurance  premiums,  maintenance,  taxes 
and  the  cost  of  utilities  for  real  property 
used  in  the  production  of  the  goods:  and 

(vi)  Royalty,  licensing,  or  other  like 
payments  for  the  right  to  the  goods. 

(2)  Exclusions  from  direct  costs  of 
processing  or  assembling.  Excluded 
from  the  direct  costs  of  processing  or 
assembling  are: 

('}  Costs  relating  to  the  general 
expense  of  doing  business,  such  is  the 
cost  of  providing  executive,  financial, 
Sales,  advertising,  marketing,  accounting 
and  legal  services,  and  insurance; 

(ii)  Brokerage  charges  relating  to  the 
importation  and  exportation  of  goods; 

(iil)  Costs  for  telephone,  mail,  and 
other  means  of  communication; 

(iv)  Packing  costs  for  exporting  the 
goods; 

(v)  Royalty  payments  related  to  a 
licensing  agreement  to  distribute  or  sell 
the  goods; 

(vi)  Rent,  mortgage  interest, 
depreciation  on  buildings,  jutopeity 
insurance  premiums,  maintenance, 
taxes,  and  the  cost  of  utilities  for  real 
P''operty  used  by  personnel  charged 
-  with  administrative  functions;  and 

(vii)  Profit  on  the  goods. 

(3)  Interpretation.  (1)  Indirect 
materials.  Under  the  definition  of 

materials"  set  forth  in  S  10.303(b). 
certain  types  of  materials  are  treated  as 
direct  costs  of  processing  or  assembling 
under  paragraph  (a)  of  this  section.  This 
applies  principally  to  materials  used  or 
consumed  indirectly  in  the  production  of 
exported  goods,  where  no  portion  of 
those  materials  is  physically 
incorporated  in  the  exported  goods.  In 
addition  to  the  items  specified  in 
paragraph  (a](l)(iii)  of  this  section,  such 
materials  include  items  such  as  gloves 
and  safety  glasses  worn  by  production 
workers,  tape  used  in  painting 
processes,  and  tools,  materials  and 
spare  parts  used  in  the  repair  and 
maintenance  of  machinery  and 
equipment  used  in  the  production  of  the 
exported  goods.  Such  materials  are  to  be 
distinguished  from  waste  and  spoilage 
specified  in  paragraph  {b)(l)(ii)(C)  of 
this  section,  which  relate  to  materials 
that  are  physically  incorporated  in  the 
exported  goods. 

(ii)  Directly  incurred.  In  order  for 
costs  incurred  by  a  production  facility  to 
be  treated  as  direct  costs  of  processing 
or  assembling,  those  costs  must  be 
directly  incwred  in  the  production  of  the 
exported  goods  and  not  merely 
associated  with  the  production  facility 
as  peripheral  costs  necessary  to  operate 
the  facility.  In  addition  to  the  exclusions 
set  forth  in  paragraph  (a)(2)  of  this 
section,  such  peripheral  costs  include 
labor  costs  for  nurses  tending  to 
employees,  for  accounting  personnel 


involved  in  physical  inventory  taking, 
for  personnel  responsible  for  purchasing 
or  requisitioning  materials  to  be  used  or 
consumed  in  the  production  process, 
and  for  second  level  supervisors  and 
above  who  are  not  directly  involved  in 
the  production  process. 

fiii)  Labor  costs.  Under  paragraph 
(3)|1  i(i)  of  this  section,  labor  costs 
includable  as  direct  costs  of  processing 
or  assembling  are  limited  to  labor 
provided  by  the  producer's  employees  or 
by  independent  contractors.  Thus,  for 
example,  where  processing  operations 
are  performed  on  components  in  the 
United  States  and  those  components  are 
sold  to  a  manufacturer  in  Canada  where 
they  are  incorporated  in  goods  exported 
to  the  United  States,  the  cost  of  those 
processing  operations  in  the  United 
States  cannot  be  separately  counted  as 
a  direct  cost  of  processing  attributable 
to  the  finished  goods  exported  to  the 
United  States. 

(iv)  Interest  expense.  Under 
paragraphs  (a)(l)(v)  and  (a)(2)(vj)  of  this 
section,  mortgage  interest,  secured  by 
real  property,  will  be  treated  as  a  direct 
cost  of  processing  or  assembling,  but 
only  for  that  portion  of  the  interest 
which  is  related  to  real  property  directly 
used  in  the  production  of  the  exported 
goods;  thus,  where  the  entire  production 
facility  is  covered  by  a  mortgage  and 
incorporates  both  production  and 
administrative  or  other  general  expense 
space,  an  appropriate  allocation  must  be 
made  in  order  to  ensure  that  only  that 
portion  of  the  interest  which  is 
attributable  to  the  production  area  is 
counted  toward  the  value-content 
requirement  Interest  expenses  not 
covered  by  a  mortgage  (including 
interest  on  funds  borrowed  to  meet  the 
payroll  of  personnel  who  are  directly 
involvetd  in  the  production  process, 
interest  on  inter-company  loans  and 
interest  on  lines  of  credit)  are  general 
and  administrative  costs  or  expenses 
and  thus  are  not  considered  direct  costs 
of  processing  or  assembling. 

(b)  Value  of  originating  materials.  (1) 
Definition.  The  term  "value  of  materials 
originating  in  the  United  States  or 
Canada  or  both"  means  the  aggregate  of: 

(i)  The  price  paid  by  the  producer  of 
exported  goods  for  materials  originating 
in  either  the  Un- ted  States  or  Canada,  or 
both,  or  for  materials  imported  from  a 
third  country  used  or  consumed  in  the 
production  of  such  originating  materials; 
and 

(ii)  When  not  included  in  that  price, 
the  following  costs  related  thereto: 

(A)  Freight,  insurance,  packing  and  all 
other  costs  incurred  in  transporting  any 
of  the  materials  referred  to  in  paragraph 
(b)(l](i)  of  this  section  to  the  location  of 
the  producer; 


(B)  Duties,  taxes  and  brokerage  fee* 
on  such  materials  paid  in  the  United 
States,  or  Canada,  or  both; 

(C)  The  cost  of  waste  or  spoilage 
resulting  from  the  use  or  consumption  of 
such  materials,  less  the  value  of 
renewable  scrap  or  by-product;  and 

(D)  The  value  of  goods  and  services 
relating  to  such  materials  determined  in 
accordance  with  subparagraph  1(b)  of 
Article  8  of  the  Agreement  on 
Implementation  of  Article  VII  of  the 
General  Agreement  on  Tariffs  and 
Trade. 

(2)  Directly  attributable.  Whenever  a 
value-content  determination  is  required 
by  the  rules  of  the  Agreement  and 
whenever  originating  materials  and 
materials  obtained  or  produced  in  a 
third  country  are  used  or  consumed 
together  in  the  production  of  goods  in 
the  United  States  or  Canada,  the  value 
of  originating  materials  may  be  treated 
as  such  only  to  the  extent  that  the  value 
is  directly  attributable  to  the  goods 
under  consideration. 

(3)  Interpretation,  (i)  Price  paid.  As 
provided  in  paragraph  (b)(1)  of  this 
section,  the  "price  paid"  for  materials  by 
the  producer  of  exported  goods  forms 
the  basis  for  determining  the  value  of 
such  materials  when  incorporated  in  the 
exported  goods.  The  actual  price  paid 
for  such  materials  will  determine  the 
value  of  those  materials  for  purposes  of 
the  value-content  requirement,  even 
though  a  relationship  between  the 
producer  and  the  seller  of  the  materials 
may  have  influenced  the  price,  except 
where  the  price  did  not  include  items 
specified  in  paragraph  (b)(1)(ii)  of  this 
section  that  relate  to  the  materials.  The 
following  examples  will  illustrate  these 
principles.  NotMrithstanding  these 
examples,  the  totality  of  the  facts  must 
be  examined  in  each  case  to  determine 
whether  §  10.304(b)  is  applicable. 

Example  1.  Non-originating  materials 
are  sold  by  Company  X  (a  foreign 
corporation  located  outside  the  United 
States  or  Canada)  to  Company  Y  (a 
Canadian  corporation)  for  $100; 
Company  X  also  sold  identical  materials 
to  Company  Z  (a  U.S.  corporation)  for 
$200  which  was  the  price  Company  Z 
had  paid  to  Company  X  for  similar 
materials  prior  to  implementation  of  the 
Agreement;  and  those  non-originating 
materials  sold  by  Company  X  to 
Company  Y  are  then  incorporated  by 
Company  Y  into  goods  exported  to  the 
United  States.  In  this  case  the  $100  price 
paid  by  Company  Y  to  Company  X 
constitutes  the  value  of  those  materials 
for  purposes  of  the  value-content 
requirement. 

Example  2.  Company  X  purchased 
materials  for  $100,  added  a  four  percent 
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mark-up  to  the  price  paid  to  defray 
purchasing  expenses,  and  then  sold  the 
marked-up  materials  to  Company  Y  (a 
Canadian  corporation)  which 
incorporated  the  materials  in  goods 
exported  to  the  United  States.  In  this 
case  the  $104  price  paid  by  Company  Y 
to  Company  X  constitutes  the  value  of 
the  materials  for  purposes  of  the  value- 
content  requirement. 

Example  3.  Company  X  (a  foreign 
corporation  located  outside  the  United 
States) «oId  non-originating  materials  to 
Company  Y  (a  U.S.  corporation)  for 
$2(X).  and  Company  Y  then  sold  those 
materials  for  $1J0  to  Company  Z  (a 
Canadian  corporation}  which 
incorporated  the  materials  in  goods 
which  were  imported  info  the  United, 
States  by  Company  P  {the  U.S.  parent 
company  of  Company  Y).  In  this  case,  in 
accordance  with  paragraph  lb)(lHiiKD) 
of  this  section,  $100  would  be  added  to 
the  price  paid  by  Company  Z  for 
purposes  of  the  value-content 
requirement  because  the  materials  were 
sold  at  a  reduced  cost  within  the 
meaning  of  subparagraph  1(b)  of  Article 
8  of  the  Agreement  on  Implementation 
of  Article  VII  of  the  General  Agreement 
on  Tariffs  and  Trade. 

(ii)  Originating  materials  for  which  no 
price  paid.  In  cases  involving  a 
vertically  integrated  producer  (that  is, 
an  entity  whidi  produces  goods  for 
export  ht)m  materials  which  that 
producer  has  also  made)  a  "price  paid" 
for  such  originating  materials  normally 
does  not  exist.  Even  in  the  absence  of  a 
"price  paid",  such  a  vertically  integrated 
producer  may  still  claim  the  materials  as 
originating  materials  for  purposes  of 
qualifying  the  finished  goods  exported 
to  the  United  States  as  goods  originating 
in  Canada.  However,  under  paragraph 
(b)(l)(i)  of  this  section  the  value  of  those 
materials  for  purposes  of  applying  the 
value-content  requirement  is  limited  to 
the  price  paid  for  those  materials 
imported  from  the  third  country  phis  any 
costs  added  thereto  under  parapaph 
(b)(l)(ii)  of  this  section.  The  following 
examples  will  illustrate  these  principles. 

Example  1.  If  an  automobile  producer 
in  the  United  States  or  Canada 
fabricates  body  panels  wholly  from 
third  country  steel  coil,  those  body 
panels  can  qualify  as  originating 
materials  without  having  to  satisfy  a 
value-content  requirement  because  steel 
coil  is  dassified  in  chapter  72  of  the 
Harmonized  System  and  body  panels 
are  classified  in  chapter  87  and  the 
change  in  dasaincation  rules  in  chapter 
87  do  not  incorporate  a  value-content 
requirement  in  this  context.  Thus,  the 
producer  can  daim  the  body  panels 
fabricated  from  the  third  cotmtry  steel 


as  originating  materials  for  purposes  of 
the  value-content  requirement 
applicable  to  the  fmished  automobile 
which  will  be  exported  to  the  United 
States.  The  value  of  those  originating 
materials  is  the  price  paid  for  the  steel 
coil  imported  from  the  third  country  and 
used  or  consumed  in  the  production  of 
the  body  panels. 

Example  2.  An  automobile  exporter  in 
Canada  purchases  and  imports  body 
panels  fabricated  in  a  third  country  in 
order  to  join  them  with  vertically 
(locally)  fabricated  body  panels  to  form 
an  automobile  body.  If  the  body 
qualifies  as  an  originating  material,  the 
exporter  has  two  options.  Under  the  first 
option,  the  exporter  can  daim  the  body 
as  originating  material,  in  which  case 
the  value  of  originating  material  is  the 
price  paid  for  the  foreign  body  panels. 
Under  the  second  option,  the  exporter 
may  elect  not  to  daim  the  body  as 
originating  material;  but.  rather,  the 
exporter  may  daim  as  originating 
material  any  domestic  steel  coil  used  in 
producing  the  vertically  (locally) 
fabricated  body  panels,  in  which  case 
the  value  of  originating  materials  is  the 
price  paid  for  the  domestic  steel  coil. 

(c)  Value  of  goods  when  exported.  The 
term  "value  of  the  goods  when  exported 
to  the  United  States"  means  the 
aggregate  of: 

(1)  The  price  paid  by  the  producer  for 
all  materials,  whether  or  not  the 
materials  origiiute  in  the  United  States, 
or  Canada,  or  both,  and,  when  not 
incliided  in  the  price  paid  for  the 
materials,  the  following  costs  related 
thereto: 

(i)  Freight  insurance,  packing,  and  all 
other  costs  incurred  in  transporting  all 
materials  to  the  location  of  the  producer, 

(ii)  Duties,  taxes,  and  brokerage  fees 
on  all  materials  paid  in  the  United 
States,  or  Canada,  or  both; 

(iii)  The  cost  of  waste  or  spoilage 
resulting  from  the  use  or  consiunption  of 
such  materials,  less  the  value  of, 
renewable  scrap  or  by-product:  and 

(iv)  The  vahie  of  goods  and  services 
relating  to  aU  materials  determined  in 
accordance  with  subparagraph  1(b)  of 
Article  8  of  the  Agreement  on 
Implementation  c^  Artide  VII  of  the 
General  Agreement  on  Tariffs  Trade; 
and 

(2)  The  direct  cost  of  processing  or  the 
direct  cost  of  assembling  the  goods. 

5.  Section  10.307  is  amended  by 
revising  paragraphs  (a)  through  (d)  to 
read  as  follows: 


documentation,  the  symbol  "CA"  as  a 
preflx  to  the  subheading  of  the  IfTSUS 
under  which  each  eligible  good  is 
dassified. 

(b)  Failure  to  claim  a  preference. 
Failure  to  make  a  timely  claim  for  a 
preference  under  the  Agreement  will 
result  in  liquidation  at  the  rate  which  • 
would  otherwise  be  applicable. 

(c)  Documentation  showing  origin.  A 
claim  for  a  preference  under  the 
Agreement  shall  be  based  on  the 
Exporter's  Certificate  of  Origin,  properiy 
completed  and  signed  by  the  person 
who  exports  or  knowingly  causes  the 
goods  to  be  exported  from  Canada.  The 
Exporter's  Certificate  of  Origin  must  be 
available  at  the  time  the  preference  is 
claimed  and  shall  be  presented  to  the 
district  director  upon  request. 

(d)  Exporter's  Certificate  of  Origin.  (1) 
General.  The  Exporter's  Certificate  of 
Origin  shall  be  prepared  on  Customs 
Form  353.  In  lieu  of  the  Customs  Form 
353,  the  exporter  may  use  an  approved 
computerized  format  or  such  other 
format  as  is  approved  by  the 
Headquarters.  U.S.  Customs  Service. 
Office  of  Trade  Operations, 
Washington.  DC  20229.  Alternative 
formats  must  contain  the  same 
information  and  certification  set  forth  on 
Customs  Form  353. 

(2)  Blanket  certifications.  A  blanket 
Exporter's  Certificate  of  Origin,  not  to 
exceed  a  period  of  12  months,  issued  fur 
goods  daimed  as  originating  goods 
under  the  Agreement,  can  only  be  used 
if  the  certifying  exporter  is  able  to  verify 
that  the  goods  in  each  shipment  to  be 
covered  by  the  blanket  certification 
actually  quaUfy  for  treatment  under  the 
Agreement.  A  blanket  certification  does 
not  allow  an  exporter  to  average  its 
costs  over  the  blanket  certification 
period  in  order  to  establish  that  the 
exported  goods  meet  the  criteria  for 
originating  goods  under  the  Agreement 
Under  9  lOiSOB,  the  exporter  must  retain 
supporting  records  that  will  permit  a 
review  of  the  eHgibtbty  of  the  goods  in 
each  shipment  covered  by  a  blanket 
certification. 


6.  In  9  10.310(b),  the  first  sentence  is 
revised  to  read  as  follows: 


Sicai*   ElscHenle 


9lOJt7 

(a)  Chims  for  a  preference.  A 
preference  in  accordance  with  the 
Agreement  may  be  daimed  by  including 
on  the  entry  summary,  or  equivalent 


(b)  •  •  • 

"An  election  to  average  shall  be 
binding  at  the  time  of  the  first  entry  of 
vehicles  for  which  the  election  has  been 
made  and  shall  remain  binding  for  the 
plant  for  the  entire  period  covered  by 
the  election." 
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PART  178-APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 


1.  The  authority  citation  for  part  178 
continued  to  read  as  follows: 


19CFn  section 


1 10.84.. 


1110.307, 10.310.  W)d  10.311... 


Authority:  5  U.S.C.  301, 19  U.S.C.  1624.  44 
U.S.C.  3501  el  seq. 

2.  Section  178.2  is  amended  by 
inserting  the  following  in  the 
appropriate  numerical  sequence 


according  to  the  section  number  under 
the  column  indicated: 

{178^    Listing  Of  0MB  control  numtMrs. 


Description 


0MB 
control  No. 


Origin  certificate  for  automotive  products  from  Canada - -.•    1515-0164 


...  Claim  for  duty-free  entry  and  election  to  average  for  automotive  products  under  the 
U.S.-Canada  Free  Trade  Agreement 


1515-0164 


Carol  Hallett, 

Commissioner  of  Customs. 

Approved:  December  18, 1991. 
Peter  K.  Nunez, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  92-1437  Filed  1-21-82;  8:45  am] 

BIUJNQ  CODE  4a20-<»-H 


19CFRPart24 
[TJ>.92-7] 


Update  of  Porta  Subject  to  the  Hartior 
Maintenance  Fee 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Interim  regulation;  solicitation 
of  comments. 

SUMIMARY:  Commercial  cargo  loaded  on 
or  unloaded  from  commercial  vessels  at 
certain  ports  is  subject  to  the  harbor 
maintenance  fee  pursuant  to  the  Water 
Resources  Development  Act  of  1986  and 
interim  Customs  Regulations  regarding 
the  harbor  maintenance  fee.  This 
document  amends  the  list  of  ports 
subject  to  the  fee.  This  amendment  is 
made  to  further  clarify  the  port 
descriptions  and  to  update  the  list  as  to 
locations  which  are  exempt  from  the  fee. 
DATES:  The  port  descriptions  are 
effective  as  of  January  22, 1992.  Written 
comments  must  be  received  by  February 
21, 1992. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate]  may  be 
submitted  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch, 
Customs  Service  Headquarters,  room 
2119, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20029. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Barbare,  User  fee  Task  Force. 
(202)  566-8648. 
SUPPLEMENTARY  INFORMATION:' 


Background 

The  Water  Resources  Development 
Act  of  1986  (Pub.  L  99-662]  established 


a  Harbor  Maintenance  Trust  Fund  to  be 
used  for  improving  and  maintaining 
ports  and  harbors  in  the  U.S.  Pursuant  to 
the  Act,  this  fund  is  supported  by  a 
harbor  maintenance  fee  assessed  on 
port  use  by  vessels  carrying  water-borne 
commercial  cargo.  By  assessing  a  charge 
for  port  use,  the  Act  causes  those 
shippers  and  importers  who  beneHt  from 
the  maintenance  of  a  Federal  port  or 
harbor  to  share  in  the  cost  of  that 
maintenance. 

The  Act  defines  port  generally  as  any 
channel  or  harbor  or  component  thereof 
in  the  U.S.  which  is  not  an  inland 
waterway,  is  open  to  public  navigation, 
and  at  which  Federal  funds  have  been 
used  since  1977  for  construction, 
maintenance  or  operation. 

Customs  published  T.D.  87-44  in  the 
Federal  Register  (52  FR  10198]  on  March 
30, 1987,  establishing  interim  regulations 
for  the  collection  of  the  harbor 
maintenance  fee.  The  regulations  are  set 
forth  in  §  24.24,  Customs  Regulations  (19 
CFR  24.24).  When  drafting  T.D.  87-44, 
Customs,  in  conjimction  with  the  U.S. 
Army  Corps  of  Engineers,  took  the 
definition  of  port  in  the  Act  and 
established  a  list  of  ports  in 
§  24.24(b)(l],  Customs  Regulations  (19 
CFR  24.24(b]{l]].  The  list  of  ports 
includes  in  the  descriptions  and 
notations  colimin  the  description  of 
movements  which  are  considered 
intraport;  pursuant  to  the  Water 
Resoiuxes  Development  Act  and 
S  24.24(d](l]  of  the  regulations,  the  fee  is 
not  to  be  assessed  on  the  mere 
movement  of  commercial  cargo  within  a 
port.  Conmiercial  ports  with  depths  of 
less  than  nine  feet  were  not  included  on 
the  list.  Customs  stated  in  T.D.  87-44 
that  the  list  is  subject  to  change  and  will 
be  amended,  if  necessary,  to  reflect 
money  spent  by  the  U.S.  Army  Corps  of 
Engineers  for  construction,  maintenance 
or  operation  of  any  port  not  on  the  list. 

On  Jiily  14, 1987.  Customs  published  a 
clarifying  amendment  to  the  harbor 
maintenance  fee  interim  regulations  in 
the  Federal  Register  (52  FR  26297) 


reformatting  the  list  of  ports  to  assist 
users. 

On  May  9, 1991,  Customs  published  in 
the  Federal  Register  (56  FR  21445),  T.D. 
91-44,  an  amendment  to  the  interim 
harbor  maintenance  fee  regulations  that 
increased  the  fee  pursuant  to  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  and  changed  certain  forms  used  for 
remitting  payments,  requesting  refunds 
and  making  supplemental  payments. 

In  this  document  Customs  again  is 
amending  the  interim  regulations  on  the 
harbor  maintenance  fee  to  clarify  the 
listing  in  §  24.24(b)(1)  of  ports  subject  to 
the  harbor  maintenance  fee.  The  Army 
Corps  of  Engineers  has  informed 
Customs  that  the  list  published  in  1987 
inadvertently  included  some  areas  that 
did  not  have  Army  Corps  of  Engineers 
work  done  there  and  excluded  some 
areas  in  which  Army  Corps  of  Engineers 
work  was  done.  Further,  the  Army        » 
Corps  pf  Engineers  has  determined  that 
clarification  is  necessary  regarding  the 
intraport  nature  of  certain  movements. 
Customs  is  amending  S  24.24(b)(1) 
accordingly. 

Comments 

It  is  noted  that  the  harbor 
maintenance  fee  regulations  are  still 
interim.  While  the  comment  period  has 
expired  on  the  main  portion  of  the 
interim  regulations  (see  52  FR  20593, 
dated  June  2, 1987;  extension  of 
comment  period  on  interim  regulations 
to  August  28, 1987),  Customs  will  give 
consideration  to  any  written  comments 
(preferably  in  triplicate)  timely 
submitted  relating  to  the  description  of 
the  ports  set  forth  in  this  document. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
fi  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure 
Law  Branch,  room  2119,  U.S.  Customs 


U  Ml 
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Service  Headquarters,  1301  Constitution 
Avenue,  NW.,  Washington,  DC. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date 

The  statutory  effective  date  of  the 
harbor  maintenance  fee  was  April  1, 
1987.  Because  these  amendments  merely 
clarify  the  interim  regulations  that 
implement  the  statutory  provision  and 
do  not  impose  any  additional  burdens 
on,  or  take  away  any  existing  rights  or 
privileges  from  the  public,  pursuant  to  5 
U.S.C.  553{b)(B).  notice  and  public 
procedure  is  impracticable  and 
unnecessary.  Similarly,  pursuant  to  5 
U.S.C.  553(d)(l)(3].  a  delayed'effective 
date  is  not  provided.  These  amendments 
are  effective  as  of  the  date  of 
publication  in  the  Federal  Register. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  amendment  does  not  meet  the 
criteria  for  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291,  and 


a  regulatory  impact  analysis  has  not 
been  prepared.  Because  no  notice  of 
proposed  rulemaking  is  required,  the 
pmvisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.)  are  not 
af^Hcable. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations  and 
Disclosure  Law  Branch.  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  24 

Accounting,  Customs  duties  and 
inspection.  Imports.  Taxes. 

Amoidmeota  to  the  Regidatkias 

Part  24,  Customs  Regulations  (19  CFR 


PART  24-CUSTOMS  nNANCIAL  AND 
ACCOUNTINQ  PROCEDURE 

1.  The  general  authority  for  part  24, 
Customs  Regulations  (19  CFR  part  24) 
and  the  specific  relevant  authority  for 
S  24.24  Customs  Regulations  (19  CFR 
24.24],  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C.  58a-58c, 
66, 1202  (General  Note  a  Harmonized  Tariff 
Schedule  of  the  United  S(»le«).  t«24;  ^  U.S.C 
9701,  unless  otherwise  noted. 


Section  24.24  also  iMued  under  as  US.C 
4461.4462: 

«         «         *         •         • 

2.  The  list  of  ports  subject  to  the 
harbor  maintenance  fee  set  forth  in 
S  24.24(bKl),  Customs  Regulations  (19 
CFR  24.24(b)(1)  is  revised  to  read  as 
follows: 


part  24)  is  amended  as  set  forth  below:         8  24.24    ttarttor  maintenance  H9. 

(b)  Definitions. 
(1)  •  •  * 


Port  Codes,  Names,  and  Descriptions  of  Ports  Subject  to  Harbor  Maintenance  Fee 

ISeclion  1402  of  PL  99-662,  as  amended] 


Port  code,  port  name  and  aiale 


Port  daacriplions  and  notatkxia 


1901— Mobile 


3126— Anctxirage.. 


3106— Dalton  Cache 

3101— Juneau 

3102— Ketchikan ..*. 

3127— Kodlak 

31 12— Petersburg _ 

3125— Sand  Point 

31 1 5— Sitka '_ 


2802— Eureka 

l.os  Angeles/Long  Beach  Ports.. 

2709— Long  Beach  Harbor 

2704— Loa  Angetaa 

2713— Port  Huanema 

2712— Ventura 
2805— Monterrey 

2719— Moro  Bay 

2501— San  Diego 

2707— San  Luis 

San  Francisco  Bay  Aiea  Pots*.. 

281^— Alameda 

2830— Carquinez  Strait 

2815— Crockett 

2820— Martinez 

2811— Oakland 

2621— RedMwd  City 

2B12   mchmond 

2816— Sacramento 

2809— San  Francisco 

2828— Sart  Joaquin 

282»-San  Pabto  Bay 

2827— Shelby 

2810— Stockton 

2831— Suisun  Bay 


CotmactlGul 


(MIO-finHpefMrt.. 


Includes  iMubuk  Hartxx,  Sekk>«ia  t^rtxx,  and  Homer.  Movements  bet««en  these  points  are  vrtraport 

(Dutch  Hartx>r— not  IntraporL) 
Includes  Haines  Harbor. 

Includes  only  Hoonah  Harbor.  Fee  does  not  apply  to  Juneau  Harbor 
Includes  Metiakatta  Hartior. 

Includes  Wrangell  Nanows.  ~  ..,  . '  ' 

Irtcludes  Humboklt  and  King  Cove. 
Includes  Serglus-Whilesione  Nanows. 

Includes  Crescent  City 

inchJdes  Ventura.  Port  Hueneme,  Channel  Islands  Harbor,  Santa  BartMra,  Los  Angeles  and  Long  Beach. 
Movements  t>etvreen  tttese  points  are  intraport 


Includes  only  Moro  Bay. 
Includes  Oceanside  Harbor 

Includes  al  poinis  inshore  of  the  Gokten  Gate  Bndge  on  the  bays  and  the  straits  and  on  »ie  Napa, 
Sacramento  and  San  Joaquin  Rivera,  and  on  the  deep  water  channels  to  Sacramento  and  Stockton. 
Movements  between  points  above  Suisun  Bay  (Longitude  122  degrees  West  at  Port  Chcago)  are 
intraport.  Movements  between  points  below  Longitude  122  degrees  West  and  the  Golden  Gate  Bridge 
are  all  intraport  All  other  movements  are  interporL 


Inctalaa  Houaatonic  RHw, 
points  are  intraport. 


antf  StomtoKt  N«tw(,  and  VMaoM  Poin«  Hartoor.  fctenrewwrts  between  Ihes* 
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Port  Cooes,  Names,  and  Descriptions  of  Ports  Subject  to  Harbor  Maintenance  Fee— Continued 

(Section1402  of  PL  99-662,  as  amendedl 


Port  code,  port  name  and  state 


0411— Hartford.. 


0412— New  Haven 
0413— New  London.. 


tJelaware  River  Ports,  OE.  NJ,  PA*.. 
1102— Oiester.  PA 
1107-CanxJen.  tOJ 
1113-Oloucester.  NJ 
1118— Marcus  Hook.  PA 
1105— Paulsboro.  MJ 
1101— PTNiadetptiia.  PA 
1103— Wilmington,  DE 

District  Of  CohiRiHa 

Potomac  River  Ports,  DC.  MD,  VA* ..... 
5402— Alexandria,  VA 
5401— Wastwngtoo,  DC 


1807— Boca  Grande 
1805— Femandina  Beach 
5205— Fort  Pierce 
1803— Jacksonville    . 
5202— Key  West 
5201— Miami 

1818— Panama  Crty 

1819— Pensacola 
1816— Port  Canaveral 
5203— Port  Everglades 
Tampa  Bay  Ports' 

1814— St.  Petersburg 

1801— Tampa 
5204— West  Palm  Beach 


Georgia 


1701 — Brunswick. 
1703— Savannah 


3202-HilO 

3201— Honolulu 

3203— Kahului 

3204— Nawiliwili-Pcrt  Allen - 


Soutt>em  Lake  Michigan  Ports 

3901— Chicago 
3902— East  Chicago 
3905— Gary 

Indiana 

Southern  Lake  Michigan  Ports _. 

3901— Chicago 
3902— East  Chicago 
3905— Gaiy 

Louisiana 

2017— Lake  Charles 

Miss(SS4ppi  River  Ports/Baton  Rouge  and  Vicinity* . 

2004— Baton  Rouge 

2009— Oestrehan 

2010— Gramercy 

2014— Good  Hope 

2013— St  Rose  ' 

Mississippi  River  Ports/New  Orleans  and  Vicinity*.. 

2012— Avondale  . 

2002— f^ew  Orleans 

2005— Port  Sulphur                   I 
2001— Morgan  City* „ _ 


0102— Bangor 
0111— Bath 
0132— Bettast.. 


Port  descriptions  and  notations 


Includes  all  points  on  the  Connecticut  River  between  Hartford  and  Long  Island  Sound.  Movements  within 
this  area  are  intraport. 


Includes  aH  points  on  the  Delaware  River  from  Trenton  to  the  sea  at  a  line  between  Cape  Henlopen  and 
Cape  May.  all  points  on  the  lower  four  miles  of  the  Chnstina  River,  Delaware,  and  aH  potnts  on  the  lower 
six  miles  of  the  Schuylkill  River,  Pennsylvania.  Fee  applies  to  ail  movements  on  the  Chesapeake  and 
Delaware  Canal  east  of  U.S.  Highway  13  Includes  Absecon  Inlet  (Atlantk:  City)  and  CoW  Spring  Inlet. 
Movements  within  this  area  are  intraport. 


Indudes  all  points  on  the  Potomac  River  (see  Chesapeake  Bay  Ports  map)  from  a  line  between  Poini 
Lookout  and  the  Little  Wicomico  River  at  Chesapeake  Bay  to  and  Including  Washington  and  Alexan*ia 
Movements  between  these  points  are  intraport 


For  HMF  purposes,  also  includes  Carrabelle  and  Port  SL  Joe 


Includes  Alafia  River.  Port  Manatee.  Port  Sutton,  Port  Tampa,  Weedon  Island,  and  alt  other  points  on  o 
approached  using  the  Tampa  Hartxx  Channel  inshore  of  the  Sunshine  Skyway  Bridge  Movements 
between  ttiese  points  are  intraport. 


Includes  St.  Marys  River 


Inckjdes  Kawaihae.  _  ' 

Includes  Barters  Point  Hartjor.  •     ' 

Includes  Kaunakakai  Hartxx. 
Includes  both  NawiNwili  arxi  Port  Allen. 

Includes  Waukegan  Harbor.  IL.  Indiana  Harbor  (East  Chicago,  IN)  Calumet  Harbor,  the  Chicago  River  (up 
to  the  North  Avenue  Bridge)  and  the  Chicago  Harbor.  Fee  applies  at  the  ports  of  Michigan  Oty  and 
Bums  Waterway  Harbor.  IN.  Fee  does  not  apply  at  Buffington  Harbor  or  Gary  Harbor  Movements  within 
an  area  from  Waukegan.  IL  to  Michigan  Qty.  IN  are  intraport 

Includes  Waukegan  Hartxx.  IL  Indiana  Harbor  (East  Chicago,  IN)  Calumet  Harbor,  the  Chicago  River  (up 
to  the  North  Avenue  Bridge)  and  the  Chicago  Harbor.  Fee  applies  at  the  ports  of  Michigan  City  and 
Bums  Watenvay  Harbor,  IN.  Fee  does  not  apply  at  Buffington  Harbor  or  Gary  Hartxx  Movements  within 
an  area  from  Waukegan,  IL  to  Michigan'City,  IN  are  intraport. 

Indudes  aH  points  on  the  Cak:asieu  River  and  Pass. 

Inckides  all  river  points  from  River  Mile  115  Above  Head  of  Passes  (AHP)  al  the  St  Charlea  Parish- 
Jefferson  Parish  Nne,  to  River  Mile  233  9  AHP  at  Baton  Rouge  Movements  between  these  points  are 
intraport 


Includes  all  river  points  from  River  mile  115  AHP  to  Mile  21  6  Below  Head  of  Passes  (BHP)  via  Southwest 
Pass  and  to  Mile  14.7  BHP  via  South  Pass.  Also  includes  a*  points  on  the  Inner  Hartxx  Navigation  Canal 
and  the  Mississippi  River  Gulf  Outlet  Movements  between  these  points  are  intraport 

Includes  Atchafalaya  River  from  Morgan  Oty  to  the  Gulf,  the  Houma  Navigation  Canal,  and  points  on  the 
GuH  Intracoastal  Waterway  between  Mile  49.8  West  and  Mile  107.0  West  Movements  between  these^ 
points  are  intraport. 


Includes  aH  Penobscot  River  points  (Bucksport  and  wmterport).  Fee  does  not  apply  at  Belfast  Sandy 
Point,  or  Castine  Harbor. 
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Port  Codes.  Names,  and  Descriptions  of  Ports  Subject  to  Harbor  Maintenance  Fee— Continued 

LSection  1402  ol  PL  99-662,  as  amended! 


Port  coda,  port  name  and  state 


Port  descfiplions  mi  notaUona 


0101— Portland 

Maryland 
Chesapeake  Bay  Ports,  MD* 

1303— Baltimore 

1302— Cambridge 


MaaaaclHiaatta 


0401— Boston - 


0404— Gloucester 
0407— Fall  River  -^ 

MicMsan 
3843— Alpena 

Monroe/Oetroit/Haitxir  Beach 

3801— Detroit 
3802— Port  Huron 

3808— Escanaba 

South  Central  Lake  Superior  Ports 

3809— Marquette 

3842— Presque  Isle 
Eastern  Lake  Michigan  Ports ;. 

381 S— Muskegon 

3816— Grand  Haven 

3844— Ferrysburg 
Upper  Lake  Huron  Ports 

3803— Sault  Ste.  Marie 

3804— Saginaw-Flim-Bay  City 

3843— Alpena 


DuKith/Superior  Area  Ports.. 

3601— Duluth 

3602— Ashland 

3608— Superior 

3614-Si»yer  Bay 
3614— Silver  Bay 


NewKampMr* 


1902-Gulfport 
1903— Pascagoula 

0131— Portsmouth 


Delaware  River  Ports,  DE.  NJ,  PA* 
1102— Chester,  PA 
1107— Camden,  NJ 
1113— Gtoucester,  NJ 
1118— Marcus  Hook,  PA 
1105— Paulsboro,  NJ 
1101— Philadelphia,  PA 
1103— Wilmington,  DE 

1003— Nevwrk 

1004— Perth  Amboy. 

New  Yofli 

Hem  York  Harbor,  NY.  NJ* 

1001— New  York 
1003-Newarfc 
1004— Perth  Amboy 


1002— Albany* 

0901— Buffalo-Niagara  FaKs.. 

0706— Cape  Vincent 
0701— Ogdensburg 
0904— Oswego 
0903— Rochester 
0905-Sodu8  Point . 


ifonn  wwiinB 

1511— Beaufort-Morehead  City 

1501— Wilmington _... 


Includes  all  Maryland  points  on  Chesapeake  Bay  arKl  its  tnbutary  waters  except  for  tfto 
Also.inchjdes  the  Waterway  from  Delaware  River  to  Chesapeake  Bay  west  of  U.&  13 
Movements  between  these  poirtts  are  intraporl  (Abo  see  Chesapeake  Bay  Ports:  VA). 


River, 
brldga. 


Ihckjdes  an  of  the  Port  of  Boston  Inshore  at  Castte  Island  on  the  Inner- Hartxir  and  Chalaaa  and  Myalc 
Rivers  and  all  points  on  the  Weymouth  Fore,  and  Town  and  Black  Rivers,  and  Dorchailsr  Bay. 
Movements  between  points  on  the  Saugus  River  in  the  north  to  Scituate  in  the  souVi  tn  (nMpOft 


J 
Fee  does  not  apply  to  StoneporL 
Includes  ktonroe.  Detroit,  and  the  Detroit  River,  St  Ctair  and  the  St.  Ctair  River.  Port  Huron  and  a*  points 

on  the  Rouge  and  Black  Rivers.  Fee  also  applies  at  Hartxy  Beach.  Ml.  All  movements  within  this  srea 

between  Monroe  and  Harbor  Beach.  Ml  are  intraport 
Fee  appli«t  at  all  points  on  Itte  little  Bay  de  Noc  above  Escanaba.  inckiding  Gtadslona  and  KipHng. 

ktovements  within  an  area  from  Escanaba  to  the  (Mackinac  Bridge  are  intraport  Fee  does  not  apply  ad 

Escanaba. 
Inchides  Ontonagon  Hartxx.  all  points  on  tf>e  Keweenaw  Watenvay,  Presque  Isle  Harbor  and  Marquette 

and  Grand  Marais.  Movements  between  aH  Michigan  ports  on  Lake  Superior  are  intraport 

Fee  applies  at  Charlevoix,  Frankfort,  Manistee,  Ludington,  Perttwatar  Hartxx.  Ferrysbtfg.  WtMe  Lake 
Harbor,  Muskegon,  Grand  Haven,  and  South  Haven.  Holland,  and  St.  Joseph/Benion  Harbor.  Ml.  All 
movements  between  Eastern  Lake  Michigan  ports  are  Intraport 

Includes  aN  points  on  the  St  Mary's  River,  the  ports  of  Cheyboygan.  Alpena.  Bay  Qty,  and  Saginaw,  Ml. 
Inchides  the  Saginaw  River.  Does  not  inckide  Alabaster.  Cacit  Port  Dokxnite.  Port  Inland.  Port  Gypum  or 
Stoneport.  Movements  within  an  area  from  Sault  Ste.  Marie  and  the  Saginaw  River  are  irttraport 


Fee  applies  at  Two  Harbors  and  Duluth.  IrfN  and  Superior.  WL  Fee  also  applies  at  Ashiand  and  Port  Wing. 
Wl  and  Grand  Marais,  MN.  Fee  does  not  apply  at  Taconite,  or  Sikrer  Bay.  1I4N.  All  movements  between 
Silver  Bay,  MN  and  Ashland.  Wl  are  considered  Intraport. 


Fee  applies  only  at  Grand  Marais.  See  Dukith/Supenor  Area  Ports. 


Includes  aH  points  on  the  Delawars  River  from  Trenton  to  the  sea  at  a  hne  between  Cape  Hentopen  and 
Cape  May,  aH  points  on  the  tower  four  miles  of  the  Christina  River.  Delaware,  and  alt  points  on  the  lower 
six  miles  of  the  SchuyHuH  River.  Pennsylvania.  Fee  applies  to  aH  rrx^vements  on  the  Chesapeake  & 
Delaware  Canal  east  of  U.S.  Highway  13.  Inchides  Abeseon  Inlet  (Atfantic  Crty)  and  CoW  Spring  Inlet 
Movements  between  these  points  are  intraport 


See  New  York  Harbor. 
See  New  Yodi  Hartior 

Inchides  aH  points  in  New  York  and  New  Jersey  within  the  Port  of  Hem  York  on  the  waters  Inshore  of  a 
line  between  Sandy  Hook  and  Rockaway  Point  and  south  of  Tappan  Zee  Bndga  on  the  Hudson  and 
west  of  Thrpgs  Neck  Bridge  of  the  East  River  Movements  between  these  and  aH  poims  wMhin  Iha  New 
York  Port  District  boundaries  descnbed  In  New  York  Code  IChtfUm  154,  Laws  of  New  Yodi,  1921),  are 
irtlraport 

Inchides  aR  points  on  the  Hudson  River  between  Tappan  Zee  Bridge  and  ttie  Troy  Lock  and  Dam. 
Movemertts  t>etween  points  within  this  area  are  Intraport 

Inchides  Buffalo  Harbor.  Black  Rock  Channel  and  Tonawanda  Hartxv.  and  aH  points  on  Cattaraugus  Creek, 
and  Dunkirk  Hartxx.  Movements  between  these  points  are  Intraport. 


Inchides  Little  Sodus  Bay  Hartxx.  and  Great  Sodus  Bay  Hartxx 

Includes  Ocracoke  Inlet  Movements  within  this  area  are  intraport 

Inchides  aH  points  on  the  Cape  Fear  and  Northeast  Cape  Fear  Rivera  mahore  of  the  Atlantic  Ocean 
entrance.  Movements  within  this  area  are- intraport. 
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Port  Cooes,  Names,  and  Descriptions  of  Ports  Subject  to  Harbor  Maintenance  Fee— Continued 

[Section  1402  of  PL  99-662,  as  amended! 


Port  codiB.  port  name  and  state 

Port  descriptions  and  notations 

OMo 

Lake  Ene  Ports 

Includes  Toledo.  Sandusky.  Huron.  Lorain,  Cleveland.  Fairport.  Ashtabula.  Conneaut  and  Erie  Movements 

4109— Asutabuia 
4101— Ctoveland 
4109— Conneaut 
4106— Erie 
4111— Fairport 
4117— Huron 
4121— Uxain 
41<»-Toiedo^ndusky 

Oregon 

Columtxa  River  Ports  OR  WA  

between  these  points  are  intraport.  Fee  does  not  apply  at  MaitHehead 

_i                     ■ 

Includes  all  points  on  the  Columbia  River  downstream  of  Bonneville  Dam,  and  aU  points  on  the  Willamette 

2901— Astoria.  OR 
2904— Portland,  OR 
2909-Kalama,  WA 
2905-Longview,  WA 
2908— Vancouver,  WA 
2903— Coos  Bay 

River  downstream  of  River  mile  21.  Includes  the  Multnoma  Channel,  the  Skipanon  Channel,  and  Oregon 
Slough.  Movements  between  points  within  this  area  are  intraport 

Includes  Port  Orlord.  the  Siustaw  River,  and  Umpaqua  River!  Moverr^ents  between  these  points  are 

2902— Newport 

intra?x)rt. 
Includes  Tillamook  Bay.  and  Yaguina  Bay  and  Harbor 

Delaware  River  Ports  DE  NJ  PA  * 

Includes  all  points  on  the  Delaware  River  from  Trenton  to  the  sea  at  a  line  between  Cape  Henlopen  and 

1102-Chester.  PA 
l107-Camden,NJ 
1113— Gloucester,  NJ 
1118— Marcus  Hook,  PA 
ilOS-Paulsboro,  NJ 
iiOi-Ptiilade«phia,PA 
1103— Wilmington,  OE 

Puerto  Rico 

4907— Mayaguez 

'   • 

Cape  May.  all  points  on  the  tower  four  mHes  of  the  Chnstma  River.  Delaware,  and  all  points  on  the  lower 
SIX  mites  of  the  Schuylkill  River,  Pennsylvania.  Fee  applies  to  all  movements  on  the  Chesapeake  and 
Delaware  Canal  east  of  U.6.  Highway  13.  Includes  Absecon  Inlet  (Atlantic  Qty)  and  Cold  Spring  Inlet. 
Movements  between  these  points  are  intraport. 

Does  not  indude  Guayanitla. 

4909— San  Juan ,  '. 

includes  A/ecibo. 

Rhode  Island 

0502— Providence 

South  CaroNna 

1601— Charleston 

Includes  the  Ashley  River.  Cooper  River,  Shipyard  River,  and  Port  Royal  Harbor.  Movements  within  this 

1602— Georgetown 

Texas 

2301— Brownsville 

' 

area  are  intraport. 
Includes  Port  Isabel  and  Brazos  Island  HartXK  Movement  between  these  points  is  intraport 

5312-Corp(«  Oiristi 

5312-Freeport 

Galveston  Bay  Ports  *    

- 

Includes  Port  Bolivar  and  an  points  on  Galveston  Bay  in  Galveston  County.  Movements  between  points 

5310-Ga)veston 
5306-Texas  City 
5301— Houston  * 

within  this  area  are  intraport. 

Includes  Bayport,  Baytown.  and  all  other  poirrts  on  or  accessed  via  the  Houstpr*  Ship  Channel  from  the 
Liberty/Chambers  county  line  on  the  north  to  the  Chambers/ Galveston  county  line  to  tt<e  south 
Movements  within  this  area  are  intraport. 

Includes  Matagorda  Ship  Channel. 

Includes  Port  Necties,  Sabine  Pass  and  alt  other  points  on  ttte  Sabne-Neches  Watenvay.  Movements 

5313 — Port  Lavaca 

Sabine  Ports  * 

2104— Beaumont 
2103— Orange 
2101— Port  Arthur 
2102-Sabinepnft 

Virginia 

Potomac  River  Ports,  DC,  MO,  VA*..^ 

- 

between  these  points  are  intraport. 
Includes  aM  points  on  the  f>otomac  River  (see  Chesapeake  Bay  Ports  map)  from  a  line  between  Point 

5402 -Alexandria,  VA 
5401-Washington,  DC 
Chesaneake  Bay  Ports,  VA  * h 

Lookout  and  the  Little  Wicomkx)  River  at  Chesapeake  Bay  to  and  including  Washington  and  Alexandria. 
Movements  tM^ween  these  points  are  intraport. 

tributary  waters  including  the  ports  of  Hampton  Roads.  Does  not  mckjde  the  Potomac  River  or  the 
James  River  above  the  James  River  Bridge  at  Newport  News.  Movements  between  points  within  this 
area  are  intraport.  (Also  see  Chesapeake  Bay  Ports,  MD.) 
IrKludes  all  points  on  the  James  River  above  the  James  River  Bridge  at  Newport  News  Movements 

1406-Cape  Charles 

1402-Newport  News 
1401— Norfolk 
James  River  Ports,  VA 

1408— Hopewea 

1 404— Rehmond/Petersburg 

Jflfashlnglon 

3003— Aberdeen 

tietween  these  points  within  this  area  are  intraport. 
inckjdes  Grays  Harbor  and  Yaguma  Bay  and  Harbor.  Movements  between  these  points  are  mtraport. 
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Port  code,  port  name  and  state 

Port  descriptions  and  notations 

Puget  Sound  Ports,  WA  • „ „ 

3005-Bellingham 

3026-0tymp(a 
3007-Pon  Angeles 
3001— Seattle 
3002-Tacoma 

Coiumbia  River  Ports,  WA,  OR - 

2901— Astoria.  OR 
2904-Po(tland.  OH 
2gO»-Kalama,  WA 
2905-Longviow,  WA 
2908-Vancouver,  WA 

Wisconsin 

3602-A9htend 

Green  Bay/Marinette  Area  Ports... 

3703-Green  Bay 

3702-Marinette 
Western  Lake  Michigan  Ports 

Fee  applies  only  at  ports  Tssted.  Bellinghsm  includes  alt  ol  Bellingham  Bay  and  tubutary  waters  nont>  ol 
Chuchanut  Bay  on  the  east  and  Portage  Island  on  the  west  Port  Everett  includes  all  of  Port  Dardner  (an 
arm  of  Possession  Sound)  between  Elliott  Point  on  the  south  to,  and  including,  the  Snahomish  River  on 
ttw  north.  The  port  ot  Olympia  includes  aH  points  on  Budd  Inlet  eirtending  from  Cooper  arxJ  Dotllemyer 
Point  on  the  north  to,  and  including,  the  city  of  Olympia  on  the  south.  The  fee  applies  to  all  potnts  within 
the  Inner  Harbor  o<  the  Port  ol  Seattle,  including  Salmon  Bay,  Lakes  Union  and  Washington,  the  Lake 
Washington  Ship  Canal,  and  Kenmore  Navigation  Channel.  Inchjdes  aH  points  on  Elhott  Bay  and  Uibutary 
waters  between  West  Point  on  the  north  and  Ouwamish  Head  on  the  south.  Fee  applies  at  all  points 
within  Tacoma  Harbor  including  all  of  Commensemem  Bay  and  tributary  waters  between  Browns  Point 
on  the  east  and  Point  Defiance  on  the  west  Movements  between  these  ports  and  any  other  US  points 
on  Puget  Sound  or  the  Strait  of  Juan  de  Fuca  east  of  Cape  Flattery  are  irrtraport. 

Includes  all  pointe  on  the  Columbia  River  downstream  ol  Bonneville  Dam.  and  aH  pomu  on  the  Willamette 
River  downstream  of  River  mile  21  Includes  the  Muttnoma  Channel,  tt>e  Skipanon  Cttannel,  and  Oregon 
Slough.  Movements  between  poir^ts  within  this  area  are  intraport. 

See  Duhith/Superior  Area  Ports,  MN. 

Fee  applies  to  aH  movements  between  points  akxig  tt>e  Sturgeon  Bay  and  Lake  Michigan  Ship  Canal.  Fee 
also  applies  to  Green  Bay,  Oconto,  and  Menominee/Marinette.  Movements  between  points  from 
Menominee  and  points  along  the  Sturgeon  Bay  and  Lake  Mwhigan  Ship  Canal  are  intraport. 

Inckjdes  the  ports  of  Milwaukee,  Racine,  and  Shetxjygan,  MN.  All  movenDents  between  tt>ese  points  are 

3701— Milwaukee 
3708— Racine 
3707— Sheboygan 

intraport. 

*  Indicates  that  a  map  of  this  area  is  available  from  the  Users  Fee  Task  Force,  U.S.  Customs  Sennce,  Room  4112, 1301  Constitution  Ave.  NW..  Washington.  DC 
20229;  tet  202-«66-8648. 


Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  January  15, 1092. 
|ohn  P.  Simpson. 

Actirig  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  92-1436  Filed  1-21-92;  8:45  am] 
BtLUNG  CODE  4aao-ia-H 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1310 

Records  and  Reports  of  Importation 
and  Exportation  of  Certain  Machines 

agency:  Drug  Enforcement 
Administration,  (DEA). 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
regulations  implementing  the  Chemical 
Diversion  and  Trafficking  Act  of  1988 
(CDTA)  by  requiring  that  regulated 
persons  who  import  or  export  tableting 
or  encapsulating  machines  maintain 
records  and  file  reports. 
EFFECTIVE  DATE:  February  21, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
G.  Thomas  Gitchel,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington.  DC  20537, 
telephone  (202)  307-7297. 


SUPPLEMENTARY  INFORMATION:  On  May 

20, 1991.  a  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  (56  FR  23037).  The  DEA 
proposed  to  amend  21  CFR  1310.05  and 
1310.06  to  include  requirements  that 
regulated  persons  who  import  or  export 
tableting  or  encapsulating  machines 
maintain  records  and  file  reports.  This 
requirement  was  inadvertently  omitted 
from  the  Notice  of  Proposed  Rulemaking 
to  implement  the  CDTA.  The  proposed 
rulemaking  provided  an  opportunity  for 
interested  parties  to  submit  comments 
or  objection^  in  writing  before  July  19, 
1991. 

One  comment  regarding  procedural 
changes  was  received.  Specifically,  the 
comment  noted  that  to  be  consistent 
with  the  Chemical  Diversion  and 
Trafficking  Act  and  DEA  regulations, 
the  term  'report',  rather  than  'notify', 
should  be  used.  DEA  agrees,  and  the 
term  'report',  rather  than  'notify'  will  be 
used  as  appropriate.  iThe  comment 
further  noted  that  the  proposed 
regulation  was  worded  in  such  a  way 
that  there  might  be  confusion  regarding 
where,  when  and  how  the  reports  should 
be  made.  As  a  result,  changes  were 
made  in  the  format  of  the  regulation  in 
order  to  clarify  the  requirements.  No 
changes  were  made  to  the  specific 
requirements  of  the  rule. 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
certifies  that  this  final  rule  will  have  no 


significant  impact  upon  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  This  final  rule  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
(EO.)  12291  of  February  17, 1981. 
Pursuant  to  sections  3(c)(3]  and 
3(e)(2)(c)  of  Executive  Order  12291,  this 
final  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 
This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  E.0. 12612.  and  it  has  been 
determined  that  the  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  SubjecU  in  21  CFR  Part  1310 

Drug  Enforcement  Administration, 
Drug  tragic  control.  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  out  above,  21  CFR  part 
1310  is  amended  as  follows: 

PART  1310— [AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  602. 630, 871(b). 

2.  Section  1310.05  is  amended  by 
adding  new  paragraph  (c)  as  follows: 

S  1310.05    Reports. 


(c)  Each  regulated  person  who  imports 
or  exports  a  tableting  machine,  as 
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defined  in  §1310.01(1).  or  encapsulation 
machine,  as  defined  in  S  1310.01(j).  shall 
file  a  report  (not  a  486)  of  such 
importation  or  exportation  with  the 
Administration  at  the  following  address 
on  or  before  the  date  of  importation  or 
exportation:  Drug  Enforcement 
Administration.  P.O.  Box  28346, 
Washington.  DC  20038.  In  order  to 
facilitate  the  importation  or  exportation 
of  any  tableting  machine  or 
encapsulating  machine  and  implement 
the  purpose  of  the  Act.  regulated 
persons  may  wish  to  report  to  the 
Administration  as  far  in  advance  as 
possible.  A  copy  of  the  report  may  be 
transmitted  directly  to  the  Drug 
Enforcement  Administration  through 
electronic  facsimile  media.  Any 
tableting  machine  or  encapsulating 
machine  may  be  imported  or  exported  if 
that  machine  is  needed  for  medical, 
commercial,  scientific,  or  other 
legitimate  uses.  However,  an 
importation  or  exportation  of  a  tableting 
machine  or  encapsulating  machine  may 
not  be  completed  with  a  person  whose 
description  or  identifying  characteristic 
has  previously  been  furnished  to  the 
regulated  person  by  the  Administration 
unless  the  transaction  is  approved  by 
the  Administration. 

3.  Section  1310.06  is  amended  by 
revising  paragraph  (c]  and  adding  new 
paragrafriis  (e),  (f)  and  (g]  as  follows: 


Contents  of  records  and 


§  1310.06 
reports. 


(c)  Each  report  required  by 
§  1310.05(a]  shall  include  the 
information  as  specified  by  {  1310.06(a) 
and.  where  obtainable,  the  telephone 
number  of  the  other  party.  A  report 
submitted  pursuant  to  S  1310.05(a)(1)  or 
(a)(3)  must  also  include  a  description  of 
the  circumstances  leading  the  regulated 
person  to  make  the  report,  such  as  the 
reason  that  the  method  of  payment  was 
uncommon.or  the  loss  unusual.  If  the 
report  is  for  a  loss  or  disappearance 
under  S  1310.05(a)(3).  the  circumstances 
of  such  loss  must  be  provided  (in-transit, 
theft  from  premises,  etc.). 

(e)  Each  report  of  an  importation  of  a 
tableting  machine  or  an  encapsulating 
machine  required  by  S  1310.05(c)  shall 
include  the  following  information: 

(1)  The  name,  address,  telephone 
number,  telex  number,  and,  where 
available,  the  facsimile  number  of  the 
regulated  person;  the  name,  address, 
telephone  number,  telex  number,  and, 
where  available,  the  facsimile  number  of 
the  import  broker  or  forwarding  agent,  if 
any: 

(2)  The  description  of  each  machine 
(iiicluding  make,  model,  and  serial 


number)  and  the  number  of  machines 
being  received; 

(3)  The  proposed  import  date,  and  the 
first  U.S.  Customs  Port  of  Entry;  and 

(4)  The  name,  address,  telephone 
number,  telex  number,  and.  where 
available,  the  facsimile  number  of  the 
consignor  in  the  foreign  country  of 
exportation. 

(f)  Each  report  of  an  exportation  of  a 
tableting  machine  or  an  encapsulating 
machine  required  by  §  1310.05(c)  shall 
include  the  following  information: 

(1)  The  name,  address,  telephone 
number,  telex  number,  and.  where 
available,  the  facsimile  number  of  the 
regulated  person;  the  name,  address, 
telephone  nunvber.  telex  number,  and, 
where  available,  the  facsimile  number  of 
the  export  broker,  if  any; 

(2)  The  description  of  each  machine 
(including  make,  model,  and  serial 
number)  and  the  number  of  machines 
being  shipped; 

(3)  The  proposed  export  date,  the  U.S. 
Customs  Port  of  exportation,  and  the 
foreign  Port  of  Entiy;  and 

(4)  The  name,  address,  telephone, 
telex,  and,  where  available,  the 
facsimile  number  of  the  consignee  in  the 
country  where  the  ^ipment  is  destined: 
the  name{sl  and  addres8(e8)  of  any 
intermediate  con8ignee(s). 

(g)  Declared  exports  of  machines 
which  are  refused,  rejected,  or  otherwise 
deemed  undeliverable  may  be  returned 
to  the  U.S.  exporter  of  record.  A  brief 
written  report  outlining  the 
circumstances  must  be  sent  to  the  Drug 
Enforcement  Administration.  P.O.  Box 
26346.  Washington,  DC  20038.  following 
the  return  within  a  reasonable  time.  This 
provision  does  not  apply  to  shipments 
that  have  cleared  foreign  customs,  been 
delivered,  and  accepted  by  the  foreign 
consignee.  Returns  to  third  parties  in  the 
United  States  will  be  regarded  as 
imports. 

Dated:  December  17. 1991. 
Gene  R.  Haidip. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  ControL  Drug  Enforcement 
A  dminis  t ration. 

(FR  Doc.  92-1461  Filed  1-21-92:  8:45  am) 
BIUJNG  COOE  4*\Q-m-m 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  72S 

Release  of  Official  Information  for 
Utigation 

agency:  Department  of  the  Navy,  DOD. 


action:  Interim  rule  and  request  for 
comments^ , 

SUMMARV:  This  regulation  assigns 
responsibilities  to  Department  of  the 
Navy  (DON)  personnel  in  responding  to 
requests  from  members  of  die  public  for 
official  DON  information  (testimonial, 
documentary,  or  otherwise]  in 
connection  with  litigation.  The        ' 
publication  of  this  DON  instruction  will 
assist  members  of  the  public  in 
submitting  such  requests.  It  implements 
Department  of  Defense  Directive  5405.2 
of  |uly  23, 1965,  codified  in  32  CFR  part 
97,  regarding  the  release  of  official 
information  in  connection  with 
litigation.  It  restates  the  requirements 
contained  in  Secretary  of  the  Navy 
Instruction  5820JA  of  August  27. 1991. 
and  is  intended  to  conform  to  that 
instruction  in  all  respects. 

DATES:  Interim  rule  effective  January  22, 
1992;  comments  must  be  received  on  or 
before  February  21, 1992. 
ADDRESSES:  Comments  may  be  mailed 
to  the  ibUowing  address:  Department  of 
the  Navy,  Office  of  the  Judge  Advocate 
General,  200  Stovall  Street.  Alexandria, 
VA  22332-2400. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Michael  T.  Palmer,  Office  of 
the  Judge  Advocate  General.  General 
Litigation  Division,  200  Stovall  Street. 
Alexandria.  VA  22332-2400.  Telephone: 
(703)  325-9870. 
SUPPLEMEHTARV  MFORMATNM: 

(a)  Purpose  of  the  regulation.  This 
regulation  establishes  policy,  assigns 
responsibilities,  and  prescribes 
procedures  for  responding  to  requests 
for  the  release  of  official  DON 
information,  including  testimony  by 
DON  personnel  as  witnesses,  in 
connection  with  actual  or  conteinplated 
litigation.  It  does  not  apply  to  requests 
unrelated  to  Utigation  or  pursuant  to  the 
Freedom  of  Infonnation  Act,  5  U.SC. 
552.  or  the  Privacy  Act,  5  U.S.C  552a.  In 
addition  to  providing  an  orderly  means 
for  obtaining  information  needed  in 
litigation  to  members  of  the  public,  its 
provisions  also  protect  the  interests  of 
the  United  States,  including  the 
safeguarding  of  classified  and  privileged 
information.  This  regulation  ensures  that 
responses  to  litigation  requests  are 
provided  in  a  manner  that  does  not 
prevent  the  accomplishment  of  the 
mission  of  the  command  or  activity 
affected.  It  sets  forth  the  proper  content 
of  a  request  received  from  a  member  of 
the  public  for  release  of  official  DON 
information  in  connection  with  litigation 
and  indicates  the  factors  to  be 
considered  in  deciding  whether  to 
authorize  the  release  of  official  DON 


UMI 
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information  or  the  testimony  of  DON 
concerning  official  information.  The 
regulation  also  prescribes  the  conduct  of 
DON  personnel  in  response  to  a 
litigation  request  or  demand. 

(b)  Impact  of  the  regulation.  The 
regulation  is  not  a  "major  rule"  as 
defmed  by  Executive  Order  12291. 
Therefore,  no  regulator)'  impact  analysis 
has  been  prepared.  The  DON  certifies 
that  this  regulation  will  not  have  an 
impact  on  a  significant  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5 U.S.C.  601  et  seq). Therefore, no 
regulatory  flexibility  analysis  has  been 
prepared.  The  regulation  has  no 
collection  of  information  requirements 
and  does  not  require  the  approval  of 
0MB  under  44  U.S.C.  3501  et  seq.  This 
regulation  is  not  subject  to  the  relevant 
provisions  of  the  National 
Environmental  Policy  Act  of.  1969  (42 
U.S.C.  4321-4347).  and  does  not  contain 
reporting  or  record-keeping 
requirements  under  the  criteria  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511). 

List  of  Subjects  in  32  CFR  Part  725 

Courts,  Government  employees. 

For  the  reasons  set  out  in  the 
preamble  it  is  proposed  to  revise  title  32, 
part  725  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  725— REL£ASE  OF  OFHCIAL 
INFORMATION  FOR  LITIGATION 
PURPOSES  AND  TESTIMONY  BY 
DEPARTMENT  OF  THE  NAVY 
PERSONNEL 

Sec. 

725.1  Purpose. 

725.2  Policy. 

725.3  Authority  to  act. 

725.4  Derinitions. 

725.5  Applicability. 

725.6  Authority  to  determine  and  respond. 

725.7  Contents  of  a  proper  request  or 
demand. 

725.8  Considerations  in  determining  to  grant 
or  deny  a  request. 

725.9  Action  to  grant  or  deny  a  request 

725.10  Response  to  requests  or  demands  in 
conflict  with  this  instruction. 

725.11  Fees. 

Authority:  5  U.S.C  301: 10  U.S.C  113. 5013; 
31  U.S.C  9701  and  32  CFR  part  97. 

S  725.1    PurpoM.. 

This  instruction  implements  32  CFR 
part  97  regarding  the  release  of  official 
Department  of  the  Navy  (DON) 
information  and  provision  of  testimony 
by  DON  personnel  for  litigation 
purposes,  and  prescribes  conduct  of 
DON  personnel  in  response  to  a 
litigation  request  or  demand.  It  restates 
the  information  contained  in  Secretary 
of  the  Navy  Instruction  5820.8A  of  27 


August  1991',  and  is  intended  to 
conform  in  all  respects  with  the 
requirements  of  that  instruction. 

S72S.2   Policy. 

(a)  It  is  DON  policy  that  official 
factual  information,  both  testimonial 
and  documentary,  should  be  made 
reasonably  available  for  use  in  Federal 
courts,  state  courts,  foreign  courts,  and 
other  governmental  proceedings  unless 
that  information  is  classified,  privileged, 
or  otherwise  protected  from  public 
disclosure. 

(b)  DON  personnel,  as  defined  in 

§  725.4(b),  however,  shall  not  provide 
such  official  information,  testimony,  or 
documents,  submit  to  interview,  or 
permit  a  view  or  visit,  without  the 
authorization  required  by  this  part. 

(c)  DON  personnel  shall  not  provide, 
with  or  without  compensation,  opinion 
or  expert  testimony  concerning  official 
DON  or  Department  of  Defense  (DOD) 
information,  subjects,  personnel,  or 
activities,  except  on  behalf  of  the  United 
States  or  a  party  represented  by  the 
Department  of  justice,  or  with  the 
written  special  authorization  required 
by  this  part. 

(d)  Section  725.2(b)  and  (c)  constitute 
a  regulatory  general  order,  applicable  to 
all  DON  personnel  individually,  and 
need  no  further  implementation.  A 
violation  of  those  provisions  is 
punishable  under  the  Uniform  Code  of 
Military  Justice  for  military  personnel 
and  is  the  basis  for  appropriate 
administrative  procedures  with  respect 
to  civilian  employees.  Moreover, 
violations  of  this  instruction  by  DON 
personnel  may,  under  certain 
circumstances,  be  actionable  under  18 
U.S.C.  207. 

(e)  Upon  a  showing  by  a  requester  of 
exceptional  need  or  unique 
circumstances,  and  that  the  anticipated 
testimony  will  not  be  adverse  to  the 
interests  of  the  DON.  DOD,  or  the 
United  States,  the  General  Counsel  of 
the  Navy,  the  judge  Advocate  General 
of  the  Navy,  or  their  respective 
delegates  may,  in  their  sole  discretion, 
and  pursuant  to  the  guidance  contained 
in  this  instruction,  grant  such  written 
special  authorization  for  DON  personnel 
to  appear  and  testify  as  expert  or 
opinion  witnesses  at  no  expense  to  the 
United  States. 

S72Sl3   Authorttytoact 

(a)  The  General  Counsel  of  the  Navy, 
the  judge  Advocate  General  of  the 
Navy,  and  their  respective  delegates 


'  Copie*  may  be  obtained.  If  needed,  from  the 
Naval  PubHcations  and  Fomu  Directorate.  Attn; 
Code  301.  iem  Tabor  Aveime.  Philadelphia.  PA 
19120-509S. 


[hereafter  "determining  authorities" 
described  in  {  725.4(a),  shall  respond  to 
litigation  requests  or  demands  for 
official  DOD  information  or  testimony 
by  DON  personnel  as  witnesses. 

(b)  If  required  by  the  scope  of  their 
respective  delegations,  determining    ' 
authorities'  responses  may  include: 
consultation  and  coordination  with  the 
Department  of  justice  or  the  appropriate 
United  States  Attorney  as  required; 
referral  of  matters  proprietary  to 
another  DOD  component  to  that 
component;  determination  whether 
official  information  originated  by  the 
Navy  may  be  released  in  litigation;  and 
determination  whether  DOD  personnel 
assigned  to  or  affiliated  with  the  Navy 
may  be  interviewed,  contacted,  or  used 
as  witnesses  concerning  official  DOD 
information  or  as  expert  or  opinion 
witnesses.  Following  coordination  with 
the  appropriate  conunander,  a  response 
may  further  include  whether 
installations,  facilities,  ships,  or  aircraft 
may  be  visited  or  inspected;  what,  if 
any,  conditions  will  be  imposed  upon 
any  release,  interview,  contact, 
testimony,  visit,  or  inspection;  what,  if 
any,  fees  shall  be  charged  or  waived  for 
access  under  the  fee  assessment 
considerations  set  forth  in  9  725.11:  and 
what,  if  any,  claims  of  privilege, 
pursuant  to  this  instruction,  may  be 
invoked  before  any  tribunal. 

872S.4    Definmona. 

(a)  Determining  authority.  The 
cognizant  DON  or  DOD  official 
designated  to  grant  or  deny  a  litigation 
request.  In  all  cases  in  which  the  United 
States  is,  or  might  reasonably  become,  a 
party,  or  in  which  expert  testimony  is 
requested,  the  Judge  Advocate  General 
or  the  General  Counsel  of  the  Navy, 
depending  on  the  subject  matter  of  the 
request,  will  act  as  determining 
authority.  In  all  other  cases,  the 
responsibility  to  act  as  determining 
authority  has  been  delegated  to  all 
officers  exercising  general  court-martial 
convening  authority,  or  to  their 
subordinate  commands,  and  to  other 
commands  and  activities  indicated  in 

8  725A 

(b)  bON personnel.  Active  duty  and 
former  military  personnel  of  the  naval 
service  including  retirees;  personnel  of 
other  DOD  components  serving  with  a 
DON  component;  Naval  Academy 
midshipmen;  present  and  former  civilian 
employees  of  the  DON  including  non- 
appropriated fund  activity  employees; 
non-U.S.  nationals  performing  services 
overseas  for  the  DON  under  provisions 
of  status  of  forces  agreements;  and  other 
specific  individuals  or  entities  hired 
through  contractual  agreements  by  or  on 
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behalf  of  DON.  or  performing  services 
under  such  agreements  for  DON  (e.g., 
consultants,  contractors  and  their 
employees  and  personnel). 

(c)  Factual  and  expert  or  opinion 
testimony.  DON  policy  favors  disclosure 
of  factual  information  if  disclosure  does 
not  violate  the  criteria  stated  in  §  725.8. 
The  distinction  between  factual  matters, 
and  expert  or  opinion  matters  (where 
DON  policy  favors  non-disclosure),  is 
not  always  clear.  The  considerations  set 
forth  below  pertain. 

(1)  Naval  personnel  may  merely  be 
percipient  witnesses  to  an  incident,  in 
which  event  their  testimony  would  be 
purely  factual.  On  the  other  hand,  they 
may  be  involved  with  the  matter  only 
through  an  after-the-event  investigation 
(e.g.,  JAGMAN  investigation). 
Describing  the  manner  in  which  they 
conducted  their  investigation  and  asking 
them  to  identify  factual  conclusions  in 
their  report  would  likewise  constitute 
factual  matters  to  which  they  might 
testify.  In  contrast,  asking  them  to  adopt 
or  reaffirm  their  findings  of  fact, 
opinions,  and  recommendations,  or 
asking  them  to  form  or  express  any 
other  opinion — particularly  one  based 
upon  matters  submitted  by  counsel  or 
going  to  the  ultimate  issue  of  causation 
or  liability— would  clearly  constitute 
precluded  testimony  under  the  above 
policy. 

(2)  Naval  personnel,  by  virtue  of  their 
training,  often  form  opinions  because 
they  are  required  to  do  so  in  the  course 
of  their  duties.  If  their  opinions  are 
formed  prior  to,  or  contemporaneously 
with,  the  matter  in  issue,  and  are 
routinely  required  of  them  in  the  course 
of  the  proper  performance  of  their 
professional  duties,  they  constitute 
essentially  factual  matters  (i!e..  the 
opinion  they  previously  held).  Opinions 
formed  after  the  event  in  question, 
including  responses  to  hypothetical 
questions,  generally  constitute  the  sort 
of  opinion  or  expert  testimony  which 
this  instruction  is  intended  to  severely 
restrict. 

(3)  Characterization  of  expected 
testimony  by  a  requester  as  fact, 
opinion,  or  expert  is  not  binding  on  the 
determining  authority.  When  there  is 
doubt  as  to  whether  or  not  expert  or 
opinion  (as  opposed  to  factual) 
testimony  is  being  sought,  advice  may 
be  obtained  informally  from,  or  the 
request  forwarded,  to  the  Deputy 
Assistant  fudge  Advocate  General 
(General  Litigation)  or  the  Associate 
General  Counsel  (Litigation)  for 
resolution. 

(d)  Litigation.  All  pretrial,  trial,  and 
post-trial  stages  of  all  existing  or 
reasonably  anticipated  judicial  or 
administrative  actions,  hearings. 


investigations,  or  similar  proceedings 
before  civilian  courts,  commissions, 
boards  (including  the  Armed  Services 
Board  of  Contract  Appeals),  or  other 
tribunals,  foreign  and  domestic.  This 
term  includes  responses  to  discovery 
requests,  depositions,  and  other  pretrial 
proceedings,  as  well  as  responses  to 
formal  or  informal  requests  by  attorneys 
or  others  in  situations  involving,  or 
reasonably  anticipated  to  involve,  civil 
or  criminal  litigation. 

(e)  Official  information.  All 
information  of  any  kind,  however 
stored,  in  the  custody  and  control  of  the 
DOD  and  its  components  including  the 
DON;  relating  to  information  in  the 
custody  and  control  of  DOD  or  its 
components;  or  acquired  by  DOD 
personnel  or  its  component  personnel  as 
part  of  their  official  duties  or  because  of 
their  official  status  within  DOD  or  its 
components,  while  such  personnel  were 
employed  by  or  on  behalf  of  the  DOD  or 
on  active  duty  with  the  United  States 
Armed  Forces  (determining  whether 
"official  information"  is  sought,  as 
opposed  to  non-DOD  information,  rests 
with  the  determining  authority  identified 
in  9  725.6.  rather  than  the  requester). 

(f)  Request  or  demand  (legal  process). 
Subpoena,  order,  or  other  request  by  a 
federal,  state,  or  foreign  court  of 
competent  jurisdiction,  by  any 
administrative  agency  thereof,  or  by  any 
party  or  other  person  (subject  to  the 
exceptions  stated  in  §  725.5)  for 
production,  disclosure,  or  release  of 
official  DOD  information  or  for 
appearance,  deposition,  or  testimony  of 
DON  personnel  as  witnesses. 

§725.5    ApplicabiUty. 

(a)  This  instruction  applies  to  all 
present  and  former  civilian  and  military 
personnel  of  the  DON  whether 
employed  by,  or  assigned  to,  DON 
temporarily  or  permanently.  Affected 
personnel  are  defined  more  fully  in 

§  725.4(b). 

(b)  This  instruction  applies  only  to 
situations  involving  existing  or 
reasonably  anticipated  litigation,  as 
defined  in  S  725.4(d),  when  DOD 
information  or  witnesses  are  sought, 
whether  or  not  the  United  States,  the 
DOD,  or  its  components  are  parties 
thereto.  It  does  not  apply  to  formal  or 
informal  requests  for  information  in 
other  situations. 

(c)  This  instruction  provides  guidance 
only  for  DON  operation  and  activities  of 
its  present  and  former  personnel  in 
responding  to  litigation  requests.  It  is 
not  intended  to,  does  not,  and  may  not 
be  relied  upon  to,  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  or  equity  against  the 
United  States,  DOD,  or  DON. 


(d)  This  Instruction  is  not  intended  to 
infringe  upon  or  displace  the 
responsibilities  committed  to  the 
Department  of  Justice  in  conducting 
litigation  on  behalf,of  the  United  States. 

(e)  This  instruction  does  not 
supersede  or  modify  existing  laws,  DOD 
or  DON  regulations,  directives,  or 
instructions  governing  testimony  of 
DON  personnel  or  release  of  official 
DOD  or  DON  information  during  grand 
jury  proceedings. 

(f)  This  instruction  does  not  control 
release  of  official  information  in 
response  to  requests  unrelated  to 
litigation  or  under  the  Freedom  of 
Information  Act  (FOL\),  5  U.S.C.  552.  or 
the  Privacy  Act,  5  U.S.C.  552a.  This 
instruction  does  not  preclude  treating 
any  written  request  for  DON  records  as 
a  request  under  the  FOIA  or  Privacy 
Acts.  Activities  are  encouraged  to  treat 
such  requests  for  documents  under  the 
FOIA  or  the  Privacy  Act  if  they  are 
invoked  by  the  requestor  either 
explicitly  or  by  fair  implication.  See  32 
CFR  701.3(a),  701.10(a).  Activities  are 
reminded  that  such  treatment  does  not 
absolve  them  of  the  responsibility  to 
respond  in  a  timely  fashion  to  legal 
process.  In  any  event,  if  the  official 
information  requested  pertains  to  a 
litigation  matter  which  the  United  States 
is  a  present  or  potential  party,  the 
release  authority  should  notify  the 
delegate  of  the  General  Counsel  or  the 
Judge  Advocate  General,  under  S  725.6. 

(g)Thi8  part  does  not  apply  to  release 
of  official  information  or  testimony  by 
DON  personnel  in  the  following 
situations: 

(1)  Before  courts-martial  convened  by 
any  DOD  component,  or  in 
administrative  proceedings  conducted 
by,  or  on  behalf  of.  such  component; 

(2)  Under  administrative  proceedings 
conducted  by.  or  on  behalf  of.  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  or  the  Merit  Systems  Protection 
Board  (MSPB),  the  Federal  Labor 
Relations  Authority,  the  Federal 
Services  Impasse  Panel,  or  under  a 
negotiated  grievance  procedure  under  a 
collective  bargaining  agreement  to 
which  the  Government  is  a  party: 

(3)  In  response  to  requests  by  Federal    . 
Government  counsel,  or  counsel 
representing  the  interests  of  the  Federal 
Government,  in  litigation  conducted,  in 
whole  or  in  part,  on  behalf  of  the  United 
States  (e.g..  Medical  Care  Recovery  Act    ; 
claims,  affirmative  claims,  or  subpoenas  - 
issued  by,  or  concurred  in  by, 
Govenunent  counsel  when  the  United 
States  is  a  party),  but  the  regulation 
does  apply  to  an  action  brought  under 
the  qui  tam  provisions  of  the  False 
Claims  Act  in  which  a  private  party 
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brings  an  action  in  the  name  of  the 
United  States  but  in  which  the 
Department  of  Justice  either  has  not  yet 
determined  to  intervene  in  the  litigation 
or  has  declined  to  intervene; 

(4)  As  part  of  the  assistance  required 
by  the  Defense  Industrial  Personnel 
Security  Clearance  Review  Program 
under  DOD  Directive  5220.6*; 

(5)  Release  of  copies  of  Manual  of  the 
judge  Advocate  General  QAGMAN) 
investigations,  to  the  next  of  kin  (or  their 
representatives)  of  deceased  or 
incompetent  naval  personnel; 

(6)  Release  of  information  by  DON 
personnel  to  counsel  retained  on  their 
behalf  for  purposes  of  litigation,  unless 
that  information  is  classiRed,  privileged, 
or  otherwise  protected  from  disclosure 
(in  the  latter  event,  compliance,  with  32 
CFR  part  97  and  this  part  is  required); 

(7)  Cases  involving  garnishment 
orders  for  child  support  and/or  alimony. 
The  release  of  official  information  in 
these  cases  is  governed  by  5  CFR  581 
and  SECNAVINST  7200.18»,  or; 

(8)  Release  of  information  to  Federal, 
state,  and  local  prosecuting  and  law 
enforcement  authorities,  in  conjunction 
with  an  investigation  conducted  by  a 
DOD  component  or  DON  criminal 
investigative  organization. 

(h)  This  part  does  not  preclude  official 
comment  on  matters  in  Utigation  in 
appropriate  cases. 

(i)  The  DOD  General  Counsel  may 
notify  DOD  components  that  DOD  will 
assume  primary  responsibility  for 
coordinating  all  litigation  requests  for 
demands  for  official  DOD  information  or 
testimony  of  DOD  personnel  in  litigation 
involving  terrorism,  espionage,  nuclear 
weapons,  and  intelligence  sources  or 
means.  Accordingly,  determining 
officials  who  receive  requests  pertaining 
to  such  litigation  shall  notify  the 
Associate  General  Counsel  (Litigation) 
or  the  Deputy  Assistant  Judge  Advocate 
General  (International  Law  or  General 
Litigation)  who  shall  consult  and 
coordinate  with  DOD  General  Counsel 
prior  to  any  response  to  such  requests. 

(j)  Relationship  with  Federal  Rules  of 
Procedure.  The  requirements  imposed 
by  this  instruction  are  intended,  among 
other  things,  to  provide  adequate  notice 
to  DON  regarding  the  scope  of  proposed 
discovery.  This  will  assure  that  certain 
DON  information,  which  properly 
should  be  withheld,  is  not  inadvertently 
released  in  response  to  a  litigation 
request  or  demand,  including  a 
subpoena  or  other  request  for  discovery 
issued  under  Federal  rules  of  procedure. 
When  the  United  States  is  a  party  to- 
Federal  litigation  and  the  party 


opponent  uses  discovery  methods  (e.g., 
request  for  interrogatories  and 
admissions,  depositions)  set  forth  in 
Federal  rules  of  procedure,  the  fudge 
Advocate  General  or  General  Counsel, 
in  consultation  with  representatives  of 
the  Department  of  Justice  or  the 
cognizant  United  States  Attorney,  may 
determine  whether  the  requirement  for  a 
separate  written  request  in  accordance 
with  9  725.7  should  be  waived.  Even  if 
this  requirement  is  waived,  however, 
DON  personnel  who  are  subpoenaed  to 
testify  still  will  be  required  to  obtain  the 
vnitten  permission  described  in  {  725JZ. 

8725.6   Authorttytodttarmlnvand 


>  See  footnote  1  to  i  72S.1. 
'  See  rootnole  1  to  {  725.1. 


(a)  Matters  proprietary  to  DON.  If  a 
litigation  request  or  demand  is  made  of 
DON  personnel  for  official  DON  or  DOD 
information  or  for  testimony  concerning 
such  information,  the  individual  to 
whom  the  request  or  demand  is  made 
will  immediately  notify  the  cognizant 
DON  official  designated  in  S  725.6(c) 
and  (d),  who  will  determine  availability 
and  respond  to  the  request  or  demand. 

(b)  Af otters  proprietary  to  another 
DOD  component  If  a  DON  activity 
receives  a  litigation  request  or  demand 
for  official  information  originated  by 
another  DOD  component  or  for  non- 
DON  personnel  presently  or  formerly 
assigned  to  another  DOD  component,    . 
the  DON  activity  will  forward 
appropriate  portions  of  the  request  or 
demand  to  the  DOD  component 
originating  the  information,  to  the 
components  where  the  personnel  are 
assigned,  or  to  the  components  where 
the  personnel  were  formeriy  assigned, 
for  action  under  32  CFR  part  97.  The 
forwarding  DON  activity  wilbalso  notify 
the  requester  and  court  (if  appropriate) 
or  other  authority  of  its  transfer  of  the 
request  or  demand. 

(c)  Litigation  matters  to  which  the 
United  States  is,  or  might  reasonably 
become,  a  party.  Examples  of  such 
instances  include  suits  under  the 
Federal  Tort  Claims  Act,  Freedom  of 
Information  Act,  Medical  Care  Recovery 
Act,  Tucker  Act,  and  suits  against 
Government  contractors  where  the 
contractor  may  interplead  the  United 
States  or  seek  indemnification  from  the 
United  States  for  any  judgment  paid, 
e.g.,  aviation  contractors  or  asbestos 
matters.  Generally,  a  suit  in  which  the 
plaintiff  is  representing  the  interests  of 
the  United  States  under  the  Medical 
Care  Recovery  Act  is  not  a  litigation 
matter  to  which  the  United  States  is,  or 
might  reasonably  become,  a  party. 
Determining  authorities,  if  in  doubt 
whether  the  United  States  is  likely  to 
become  a  party  to  the  htigation,  should 
seek  guidance  from  representatives  of 


the  Offices  of  the  Judge  Advocate 
General  or  General  Counsel.  The  Judge 
Advocate  General  and  the  General 
Counsel  have  the  authority  to  determine 
whether  a  litfgatiori  request  should  \m 
forwarded  to  them,  or  retained  by  a 
determining  authority,  for  resolution. 

(1)  Litigation  requests  regarding 
matters  assigned  to  the  Judge  Advocate 
General  of  the  Navy  under  Navy 
Regulations,  art.  0331  (1990)\  shall  be 
referred  to  the  Deputy  Assistant  Judge 
Advocate  General  (DAJAG)  for  General 
Litigation,  200  Stovall  Street, 
Alexandria.  VA  22332-240a  who  will 
respond  for  the  Judge  Advocate  General 
or  transmit  the  request  to  the 
appropriate  Deputy  Assistant  Judge 
Advocate  General  for  response. 

(2)  Litigation  requests  regarding 
matters  assigned  to  the  General  Counsel 
of  the  Navy  under  Navy  Regs.,  art.  0327 
(1990)*,  shall  be  referred  to  the 
cognizant  Command  Counsel  under,  and 
subject  to,  limitations  set  forth  in 

9  725.6(d)(2).  That  Conunand  Counsel 
may  either  respond  or  refer  the  matter 
for  action  to  another  office.  Requests 
involving  asbestos  litigation  shall  be 
referred  to  the  Office  of  Counsel,  Naval 
Sea  Systems  Command  Headquarters, 
Personnel  and  Labor  Law  Section  (Code 
OOLD),  Washington,  DC  20382-5101. 
Matters  not  clearly  within  the  purview 
of  a  particular  command  counsel  shall 
be  referred  to  Associate  General 
Counsel  (Litigation),  who  may  either 
respond  or  refer  the  matter  for  action  to 
another  office. 

(3)  Matters  involving  the  Armed 
Services  Board  of  Contract  Appeals 
shall  be  forwarded  to  these  respective 
counsel  except  where  the  determination 
may  involve  the  assertion  of  the 
deliberative  process  privilege  before 
that  Board.  In  such  an  event,  the  matter 
shall  be  forwarded  for  determination  to 
the  Associate  General  Counsel 
(Litigation). 

(d)  Litigation  matters  io  which  the 
United  States  is  not,  and  is  reasonably 
not  expected  to  become,  a  party.  (1) 
Matters  within  the  cognizance  of  the 
Judge  Advocate  General,  (i)  Fact 
witnesses.  Requests  to  interview, 
depose,  or  obtain  testimony  of  any 
present  or  former  DON  personnel  as 
defmed  in  |  725.4(b)  about  purely 
factual  matters  shall  be  forwarded  to 
the  Navy  or  Marine  Corps  officer 
exercising  general  court-martial 
jurisdiction  (OEGCMJ)  in  whose  chain 
of  conunand  the  prospective  witness  or 
requested  documents  lie.  That 
determining  authority  will  respond  for 


*  See  footnolc  1  to  1 72S.1. 

•  See  footnote  1  to  1 7ZSJ. 
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the  Judge  Advocate  General  under 
criteria  set  forth  in  f  72S.& 

(A)  If  the  request  pertains  to 
personnel  assigned  to  the  Office  of  the 
Chief  of  Naval  Operations,  the  Office  of 
the  Vice  Chief  of  Naval  Operations,  or 
an  Echelon  2  command  located  in  the 
Washington,  DC  area,  it  shall  be 
forwarded  to  that  oRice  which  will 
likewise  respond  for  the  Judge  Advocate 
General  under  the  criteria  set  forth  in 

S  725.8. 

(B)  If  a  request  pertains  to  Marine 
Corps  personnel  assigned  to 
Headquarters  Battalion,  Headquarters 
Marine  Corps,  or  to  other  Marine  Corps 
commands  located  in  the  Washington, 
DC,  area,  it  shall  be  forwarded  to  the 
Commandant  of  the  Marine  Corps  (JAR), 
Headquarters.  U.S.  Marine  Corps, 
Washington.  DC  20360-0001,  which  will 
respond  for  the  Judge  Advocate  General 
under  criteria  set  forth  in  S  725.8. 

(C)  Nothing  here  shall  prevent  a 
determining  authority  from  referring 
requests  or  demands  to  another 
determining  authority  better  suited 
under  the  circumstances  to  determine 
the  matter  and  respond,  but  the 
requester  shall  be  notified  of  the 
referral.  Further,  each  determining 
authority  specified  in  this  paragraph 
may  furtiier  delegate  his  or  her 
decisional  authority  to  a  principal  staff 
member,  staff  judge  advocate,  or  legal 
advisor. 

(D)  In  the  alternative,  the  requester 
may  forward  the  request  to  the  Deputy 
Assistant  Judge  Advocate  General 
(General  Litigation),  who  may  refer  the 
matter  to  another  determining  authority 
for  response,  and  so  notify  the  requester. 

(ii)  Visits  and  views.  A  request  to  visit 
a  DON  activity,  ship,  or  unit,  or  to 
inspect  material  or  spaces  located  there 
will  be  forwarded  to  one  of  the 
authorities  stated  in  S  725.6(d)(l)(i),  who 
will  respond  on  behalf  of  the  Judge 
Advocate  General.  Action  taken  by  that 
authority  will  be  coordinated  with  the 
commanding  officer  of  the  activity,  ship, 
or  unit  at  issue,  or  with  his  or  her  staff 
judge  advocate  (if  applicable).  The 
military  mission  of  the  unit  shall 
normally  take  precedence  over  any  visit 
or  view.  The  commanding  officer  may 
independently  prescribe  reasonable 
conditions  as  to  time,  place,  and 
circumstances  to  protect  against 
compromise  of  classified  or  privileged 
material,  intrusion  into  restricted 
spaces,  and  unauthorized  photography. 

(iii)  Documents.  10  U.S.C.  7861 
provides  that  the  Secretary  of  the  Navy 
has  custody  and  charge  of  all  DON 
books,  records,  and  property.  Under 


DOD  Directive  5530.1*.  the  Secretary  of 
the  Navy's  sole  delegate  for  service  of 
process  is  the  General  Counsel  of  the 
Navy.  See  32  CFR  257.5(c).  All  process 
for  such  documents  shall  be  served  upon 
the  General  Counsel  at  the  Department 
of  the  Navy,  Washington.  DC  20350- 
1000,  who  will  refer  the  matter  to  the 
proper  delegate  for  action.  Matters 
referred  to  the  Judge  Advocate  General 
will  normally  be  provided  to  the 
determining  authorities  described  in 
S  725.6(c)  and  (d).  That  authority  will 
respond  per  criteria  in  §  725.8.  Process 
not  properly  served  on  the  General 
Counsel  is  insufficient  to  constitute  a 
legal  demand  and  shall  be  processed  as 
a  request  by  counsel.  Requests  for 
documents  maintained  by  the  National 
Personnel  Records  Center  will  be 
determined  by  the  official  provided  in 
i  725.8(b)(2)(iii). 

(iv)  Expert  or  opinion  requests.  Any 
request  for  expert  or  opinion 
consultations,  interviews,  depositions, 
or  testimony  will  be  referred  to  the 
Deputy  Assistant  Judge  Advocate 
General  (General  Litigation]  who  will 
respond  for  the  Judge  Advocate  General, 
or  transmit  the  request  to  the 
appropriate  DAJAG  for  response. 
Matters  not  clearly  within  the  purview 
of  a  particular  Deputy  Assistant  Judge 
Advocate  General  will  be  retained  by 
the  Deputy  Assistant  Judge  Advocate 
General  (General  Litigation),  who  may 
either  respond  or  refer  the  matter  to 
another  determining  authority  for 
response. 

(2)  Matters  within  the  cognizance  of 
the  General  Counsel  of  the  Navy,  (i) 
Matters  not  involving  issues  of  Navy 
policy.  Such  matters  shall  be  forwarded 
for  determination  to  the  respective 
counsel  for  Naval  Sea  Systems 
Command,  Naval  Air  Systems 
Command,  Naval  Supply  Systems 
Command,  Naval  Facilities  Engineering 
Command,  Space  and  Naval  Warfare 
Command,  Office  of  the  Navy 
Comptroller,  Commandant  of  the  Marine 
Corps.  Office  of  the  Chief  of  Naval 
Research,  Military  Sealift  Command. 
Office  of  Civilian  Personnel  Policy,  or  to 
the  Assistant  General  Counsel 
(Acquisition),  depending  upon  who  has 
cognizance  over  the  information  or 
personnel  at  issue. 

(ii)  Matters  involving  issues  of  Navy 
policy.  Such  matters  shall  be  forwarded 
for  determination  to  the  General 
Counsel  of  the  Navy  via  the  Associate 
General  Counsel  (Litigation). 

(iii)  Matters  involving  asbestos 
litigation.  Such  matters  shall  be 
forwarded  to  the  Office  of  CotmseL 


Naval  Sea  Systems  Command 
Headquarters,  Personnel  and  Labor  Law 
Section  (CodeOOLD).  Washington.  DC 
20362-5101. 

(3)  Matters  not  clearly  within  the 
cognizance  of  either  the  Judge  Advocate 
General  or  the  General  Counsel.  Such 
matters  may  be  sent  to  the  Deputy 
Assistant  Judge  Advocate  General 
(General  Litigation)  or  the  Associate 
General  Counsel  (Litigation),  who  will, 
in  consultation  with  the  other,  determine 
the  appropriate  authority  to  respond  to 
the  request. 

S72S.7   Contents  of  a  proper  request  or 


•  Se«  footnote  1  to  1 72S.1. 


(a)  Routine  requests.  If  official 
information  is  sought,  through  testimony 
or  otherwise,  a  detailed  written  request 
must  be  submitted  to  the  appropriate 
determining  authority  far  enough  in 
advance  to  assure  an  informed  and 
timely  evaluation  of  the  request,  and 
prevention  of  adverse  effects  on  the 
mission  of  the  command  or  activity  that 
must  respond.  The  determining  authority 
shall  decide  whether  sufficient 
information  has  been  provided  by  the 
requester.  Absent  independent 
information,  the  following  data  is 
necessary  to  assess  a  request. 

(1)  Identification  of  parties,  their 
counsel  and  the  nature  of  the  litigation. 
(i)  Caption  of  case,  docket  number, 
court. 

(ii)  Name,  address,  and  telephone 
number  of  all  counsel. 

(iii)  The  date  and  time  on  which  the 
documents,  information,  or  testimony 
sought  must  be  produced:  the  requested 
location  for  production:  and,  if 
applicable,  the  estimated  length  of  time 
that  attendance  of  the  DON  personnel 
will  be  required. 

(2)  Identification  of  information  or 
documents  requested,  (i)  A  description, 
in  as  much  detail  as  possible,  of  the 
documents,  information,  or  testimony 
sought,  including  the  current  military 
service,  status  (active,  separated, 
retired),  social  security  number,  if 
known,  of  the  subject  of  the  requested 
pay,  medical,  or  service  records; 

(ii)  The  location  of  the  records, 
including  the  name,  address,  and 
telephone  niunber.  if  knovm.  of  the 
person  from  whom  the  documents, 
information,  or  testimony  is  sought:  and 

(iii)  A  statement  of  whetherfactual, 
opinion,  or  expert  testimony  is 
requested  (see  §§  725.4(c)  and 
725.8(b){3)(ii)). 

(3)  Description  of  why  the  information 
is  needed,  (i)  A  brief  summary  of  the 
facts  of  the  case  and  the  present  posture 
of  the  case. 


UMI 
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(ii)  A  statement  of  the  relevance  of  the 
matters  sought  to  the  proceedings  at 
issue. 

(iii)  If  expert  or  opinion  testimony  is 
sought,  an  explanation  of  why 
exceptional  need  or  unique 
ciromistances  exist  justifying  such 
testimony,  including  why  it  is  not 
reasonably  available  from  any  other 
source. 

(b)  Additional  considerations.  The 
circumstances  surrounding  the 
underlying  litigation,  including  whether 
the  United  States  is  a  party,  and  the 
nature  and  expense  of  the  requests 
made  by  a  party  may  require  additional 
information  before  a  determination  can 
be  made.  Providing  the  following 
information  or  stipulations  in  the 
original  request  may  expedite  review 
and  eliminate  the  need  for  additional 
correspondence  with  the  determining 
authority. 

(1)  A  statement  of  the  requester's 
willingness  to  pay  in  advance  all 
reasonable  expenses  and  costs  of 
searching  for  and  producing  documents, 
information,  or  personnel,  including 
travel  expenses  and  accommodations  (if 
applicable); 

(2)  In  cases  in  which  deposition 
testimony  is  sought  a  statement  of 
whether  attendance  at  trial  or  later 
deposition  testimony  is  anticipated  and 
requested.  A  single  deposition  normally 
should  suffice; 

(3)  An  agreement  to  notify  the 
determining  authority  at  least  10 
working  days  in  advance  of  all 
interviews,  depositions,  or  testimony. 
Additional  time  for  notification  may  be 
required  where  the  witness  is  a  DON 
health  care  provider  or  where  the 
witness  is  located  overseas; 

(4)  An  agreement  to  conduct  the 
deposition  at  the  location  of  the  witness, 
unless  the  witness  and  his  or  her 
commanding  officer  or  cognizant 
superior,  as  applicable,  stipulate 
otherwise; 

(5)  In  the  case  of  former  DON 
personnel,  a  brief  description  of  the 
length  and  nature  of  their  duties  while  in 
DON  employment,  and  a  statement  of 
whether  such  duties  involved,  directly  or 
indirectly,  the  information  or  matters  as 
to  which  the  person  will  testify; 

(6)  An  agreement  to  provide  free  of 
charge  to  any  witness  a  signed  copy  of 
any  written  statement  he  or  she  may 
make.  or.  in  the  case  of  an  oral 
deposition,  a  copy  of  that  deposition 
transcript,  if  taken  by  a  stenographer,  or 
a  video  tape  copy,  if  taken  solely  by 
video  tape,  if  not  prohibited  by 
applicable  rules  of  court; 

(7)  An  jBgreement  that  if  the  local  rules 
of  procedure  controlling  the  litigation  so 
provide,  the  witness  will  be  given  an 


opportunify  to  read,  sign,  and  correct  the 
deposition  at  no  cost  to  the  witness  or 
the  Government; 

(8)  A  statement  of  understanding  that 
the  United  States  reserves  the  right  to 
have  a  representative  present  at  any 
interview  or  deposition:  and 

(9)  A  statement  that  counsel  for  othjer 
parties  to  the  case  will  be  provided  with 
a  copy  of  all  correspondence  originated 
by  the  determining  authorify  so  Uiey 
may  have  the  opportunify  to  submit  any 
related  litigation  requests  and 
participate  in  any  discovery. 

(c)  Response  to  deficient  requests.  A 
letter  request  that  is  deficient  in 
providing  necessary  information  may  be 
returned  to  the  requester  by  the 
determining  authorify  with  an 
explanation  of  the  deficiencies  and  a 
statement  that  no  further  action  will  be 
taken  until  they  are  corrected.  If  a 
subpoena  has  been  received  for  official 
information,  counsel  should  promptly 
determine  the  appropriate  action  to  take 
in  response  to  the  subpoena.  See 

5  725.9(g). 

(d)  Emergency  requests.  Written 
requests  are  generally  required  by  32 
CFR  part  97. 

(1)  The  determining  authorify. 
identified  in  {  725.6,  has  discretion  to 
waive  that  requirement  in  the  event  of  a 
bona  fide  emei^gency,  under  conditions 
set  fgrth  here,  which  were  not 
anticipated  in  the  course  of  proper 
pretrial  planning  and  discovery.  Oral 
requests  and  subsequent  determinations 
should  be  reserved  for  instances  where 
factual  matters  are  sought,  and 
compliance  with  the  requirements  of  a 
proper  written  request  would  result  in 
the  effective  denial  of  the  request  and 
cause  an  injustice  in  the  outcome  of  the 
litigation  for  which  the  information  is 
sought.  No  requester  has  a  right  to  make 
an  oral  request  and  receive  a 
determination.  Whether  to  permit  such 
an  exceptional  procedure  is  a  decision 
within  the  sole  discretion  of  the 
determining  authorify.  unless  overruled 
by  the  General  Counsel  or  the  Judge 
Advocate  General,  as  appropriate. 

(2)  If  the  determining  authorify 
concludes  that  the  request  or  any 
portion  of  it  meets  the  emergency  test 
he  or  she  will  require  the  requester  to 
agree  to  the  conditions  set  forth  in 

S  725.7(a).  The  determining  authorify 
will  then  orally  advise  the  requester  of 
the  determination,  and  seek  a  written 
confirmation  of  the  oral  request 
Thereafter,  the  determining  authorify 
will  make  a  written  record  of  the 
disposition  of  the  oral  request  including 
the  grant  or  denial,  circumstances 
requiring  the  procedure,  and  conditions 
to  which  the  requester  agreed. 


(3)  The  emergency  procedure  should 
not  be  utilized  where  the  requester 
refuses  to  agree  to  the  appropriate 
conditions  set  forth  in  1 72S.7(a)  or 
indicates  unwillingness  to  abide  by  the 
limits  of  the  oral  grant  partial  grant  or 
denial. 

fiMN  or  dsny  ■  i 


(a)  General  considerations.  In 
deciding  whether  to  authorize  release  of 
official  information,  or  the  testimony  of 
DON  personnel  concerning  official 
information  (hereafter  referred  to  as 
"the  disclosure"  under  a  request 
conforming  with  the  requirements  of 
1 725.7,  the  determining  authorify  shall 
consider  the  following  factors: 

(1)  The  DON  policy  regarding 
disclosure  in  i  725.2: 

(2)  Whether  the  request  or  demand  is 
unduly  burdensome  or  otherwise 
inappropriate  under  applicable  court 
rules; 

(3)  Whether  disclosure,  including 
release  in  camera  (i.e.,  to  the  judge  or 
court  alone),  is  appropriate  under 
procedural  rules  governing  the  case  or 
matter  in  which  the  request  or  demand 
arose: 

(4)  Whether  disclosure  would  violate 
or  conflict  with  a  statute,  executive 
order,  regulation,  directive,  instruction, 
or  notice: 

(5)  Whether  disclosure,  in  the  absence 
of  a  court  order  or  written  consent 
would  violate  5  U.S.C  552, 552a: 

(6)  Whether  disclosure,  including 
release  in  camera,  is  appropriate  or 
necessary  under  the  relevant 
substantive  law  concerning  privilege 
(e.g.,  attorney-client  attorney  work- 
product  or  physician-patient  in  the  case 
of  dvihan  personnel); 

(7)  Whether  disclosure,  except  when 
in  camera  (i.e..  before  the  judge  alone) 
and  necessary  to  assert  a  claim  of 
privilege,  would  reveal  information 
properly  classified  under  the  DOD 
Information  Securify  Program  under 
DOD  5200.1-R^  withholding  of 
unclassified  technical  data  from  public 
disclosure  foUovWng  OPNAVINST 
5510.161;  privileged  Naval  Aviation 
Safefy  Program  information 
(OPNAVINST  3750.6Q  (NOTAL))',  or 
other  matters  exempt  from  unrestricted 
disclosure  under  5  U.S.C  552, 552a: 

(8)  Whether  disclosure  would  unduly 
interfere  with  ongoing  law  enforcement 
proceedings,  violate  constitutional 
rights,  reveal  the  identify  of  an 
intelligence  source  or  source  of 
confidential  information,  conflict  with 


*  Sw  foolnota  1  to  1 72S.1. 

•  See  footnote  1  to  1 72B.1. 
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U.S.  obligations  under  international 
agreement,  or  be  otherwise 
inappropriate  under  the  circumstances: 

(9]  Whether  attendance  of  the 
requested  witness  at  deposition  or  trial 
will  unduly  interfere  with  the  military 
mission  of  the  command;  and 

(10)  Whether,  in  a  criminal  case, 
requiring  disclosure  by  a  defendant  of 
detailed  information  about  the  relevance 
of  documents  or  testimony  as  a 
condition  for  release  would  conflict  with 
the  defendant's  constitutional  rights. 

(b)  Specific  considerations.  (1)       ' 
Documents,  interviews,  depositions, 
testimony,  and  views  (where  the  United 
States  is.  or  may  become,  a  party).  All 
requests  pertaining  to  such  matters  shall 
be  forwarded  to  the  Judge  Advocate 
General  or  the  General  Counsel,  as 
appropriate  under  S  725.6(c). 

(2)  Documents  [where  the  United 
States  is  not,  and  is  reasonably  not 
expected  to  become  a  party),  (i) 
Unclassified  Navy  and  Marine  Corps 
records.  Where  parties  or  potential 
parties  desire  unclassified  naval  records 
in  connection  with  a  litigation  matter, 
the  subpoena  duces  tecum  or  court  order 
will  be  served,  under  32  CFR  257.5(c), 
upon  the  General  Counsel  of  the  Navy, 
along  with  a  written  request  complying 
with  i  725.7. 

(A)  If  the  determining  authority  to 
whom  the  matter  is  referred  determines 
to  comply  with  the  order  or  subpoena, 
compliance  will  be  effected  by 
transmitting  certified  copies  of  records 
to  the  clerk  of  the  court  from  which 
process  issued.  If,  because  of  an  unusual 
circumstance,  an  original  record  must  be 
produced  by  a  naval  custodian,  it  will 
not  be  removed  from  the  custody  of  the 
person  producing  it,  but  copies  may  be 
placed  in  evidence. 

(B)  Upon  written  request  of  one  or 
more  parties  in  interest  or  their 
respective  attorneys,  records  which 
would  be  produced  in  response  to  a 
court  order  signed  by  a  judge  as  set 
forth  above  may  be  furnished  without  a 
court  order,  but  only  upon  a  request 
complying  with  i  725.7  and  only  when 
such  records  are  not  in  a  "system  of 
records"  as  defined  by  the  Privacy  Act 
(5  U.S.C.  552a).  In  determining  whether  a 
record  not  contained  in  a  "system  of 
records"  will  be  furnished  in  response  to 
a  Freedom  of  Information  Act  (FOIA) 
request.  SECNAVINST  5720.42E9 
controls. 

(C)  Generally,  a  record  in  a  Privacy 
Act  "system  of  records"  may  not  be 
released  under  a  litigation  request 
except  with  the  written  consent  of  the 
person  to  whom  the  record  pertains  or  in 


response  to  a  court  order  signed  by  a 
judge.  See  SECNAVINST  5211.5C'<»  and 
5  U.S.C.  552.  552a  for  further  guidance. 

(D)  Whenever  compliance  with  a 
court  order  or  subpoena  duces  tecum  for 
production  of  DON  records  is  denied  for 
any  reason,  the  subpoena  or  court  order 
and  complete  copies  of  the  requested 
records  will  be  forwarded  to  the 
appropriate  Deputy  Assistant  Judge 
Advocate  General  (General  Litigation] 
or  the  Associate  General  Counsel 
(Litigation)  for  action,  and  the  parties  to 
the  suit  notified  in  accordance  with  this 
part. 

(ii)  Classified  Navy  and  Marine  Corps 
records.  Any  consideration  of  release  of 
classified  information  for  litigation 
purposes,  within  the  scope  of  this 
instruction,  must  be  coordinated  within 
the  Office  of  the  Chief  of  Naval 
Operations  (OP-09N)  per  OPNAVINST 
5510.1H." 

(iii)  Records  in  the  custody  of  the 
National  Personnel  Records  Center. 
Court  orders  or  subpoenas  duces  tecum 
demanding  information  from,  or 
production  of.  service  or  medical 
records  of  former  Navy  and  Marine 
Corps  personnel  in  the  custody  of  the 
National  Personnel  Records  Center  will 
be  served  upon  the  Director,  National 
Personnel  Records  Center,  9700  Page 
Boulevard,  St.  Louis,  MO  63132.  If 
records  responsive  to  the  request  are 
identified  and  maintained  at  the 
National  Personnel  Records  Center,  that 
Center  shall  make  appropriate  certified 
(authenticated)  copies  of  the  information 
requested.  These  copies  will  then  be 
forwarded,  along  with  the  request,  in  the 
case  of  Navy  personnel,  to  Chief,  Bureau 
of  Naval  Personnel  (Pers-06), 
Washington,  DC  20370-5000,  or  his 
delegate,  who  will  respond.  In  the  case 
of  Marine  Corps  personnel,  the  copies 
and  request  will  be  sent  to  the      " 
Commandant  of  the  Marine  Corps 
(MMRB-10),  Quantico.  VA  22134-0001. 
who  will  respond.  Those  requests  that 
do  not  constitute  legal  demands  will  be 
refused  by  the  Director,  National 
Personnel  Records  Center,  and  written 
guidance  provided  to  the  requester. 

(iv)  Medical  and  other  records  of 
civilian  employees.  Production  of 
medical  certificates  or  other  medical 
reports  concerning  civilian  employees  is 
controlled  by  Federal  Personnel  Manual, 
chapter  294  and  chapter  339.1-4.'* 
Records  of  civilian  employees,  other 
than  medical  records,  may  be  produced 
upon  receipt  of  a  court  order  and  a 
request  complying  with  S  725.7,  provided 
no  classified  or  for  official  use  only 


'  See  footnote  1  to  }  725.1. 


UMI 


'  See  footnote  1  to  S  72S.1. 
'  See  footnote  Ito  (  725.1 
'  See  footnote  1  to  |  725.1. 


information,  such  as  loyalty  or  security 
records,  are  involved.  Disclosure  of 
records  relating  to  compensation 
benefits  administered  by  the  Office  of 
Workers'  Compensation  Programs  of  the. 
Department  of  Labor  are  governed  by 
Secretary  of  the  Navy  Instruction 
5211.5C  (Privacy  Act  implementation) 
and  Secretary  of  the  Navy  Instruction 
5720.42E  (Freedom  of  Information  Act 
implementation),  as  appropriate.  Where 
information  is  furnished  per  this 
subparagraph  in  response  to  a  court 
order  and  proper  request,  certified 
copies  rather  than  originals  should  be 
furnished.  Where  original  records  must 
be  produced  because  of  unusual 
circumstances,  they  may  not  be  removed 
from  the  custody  of  the  official 
producing  them,  but  copies  may  be 
placed  on  the  record. 

(v]  JAGMAN  investigations  (other 
than  to  next  of  kin).  The  Deputy 
Assistant  Judge  Advocate  General 
having  cognizance  over  the  records  at 
issue  for  litigation  or  prospective 
litigation  purposes  may  release  ihe 
records  if  a  complete  release  will  result. 
The  Assistant  Judge  Advocate  General 
(Civil  Law)  will  make  determinations 
concerning  the  release  of  the  records 
specified  in  this  subparagraph  if  a 
release  of  less  than  the  complete 
requested  record  will  result.  A  release  to 
next  of  kin  of  incompetent  or  deceased 
DON  personnel  or  their  representatives 
is  exempt  from  these  requirements  and 
this  part. 

(vi)  Affirmative  claims  files. 
Affirmative  claims  files  (including 
Medical  Care  Recovery  Act  files), 
except  to  the  extent  they  contain  copies 
of  JAGMAN  investigations  prepared 
under  the  Manual  of  the  Judge  Advocate 
General,  or  classified  or  privileged 
information,  may  be  released  by  the 
commanding  officer  of  the  Naval  Legal 
Service  Office  having  cognizance  over 
the  claim  at  issue,  without  compliance 
with  this  instruction,  to:  insurance 
companies  to  support  claims:  to  civilian 
attorneys  representing  injured  service 
persons,  their  dependents,  and  the 
Government's  interests:  and  to  other 
DOD  components.  When  a  request  for 
production  involves  material  related  to 
claims  in  favor  of  the  Government, 
either  the  cognizant  Command  Counsel 
or  the  Naval  Legal  Service  Office  having 
territorial  responsibility  for  the  area 
should  be  notified. 

(vii)  Accounting  for  disclosures  from 
"systems  of  records. "  When  compliance 
with  a  litigation  request  or  demand  for 
production  of  records  is  appropriate,  or 
when  release  of  records  is  otherwise 
authorized,  and  records  contained  in  a 
"system  of  records."  are  released,  the 
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releasing  official  will  consult  Secretary 
of  the  Navy  Instruction  5211.5C 
regarding  disclosure  accounting 
requirements. 

(viit)  Pay  records.  OfHcial  pay  records 
of  active-duty,  reserve,  retired,  or  former 
Navy  members  should  be  requested 
from  Director,  Defense  Finance  and 
Accounting  Service  (DFAS),  Cleveland 
Center,  Anthony  ].  Celebrezze  Federal 
Building,  Cleveland,  OH  44199-2055. 
Official  pay  records  of  active-duty, 
reserve,  retired,  or  former  Marines 
should  be  requested  from  Director, 
Defense  Finance  and  Accounting 
Service,  Kansas  City  Center  (Code  G), 
Kansas  City.  MO  64197-0001. 

(3)  Interviews,  depositions,  and 
testimony  (where  the  United  States  is 
not,  and  is  reasonably  not  expected  to 
become,  a  party),  (i)  Factual  matters. 
DON  policy  favors  disclosure  of  factual 
matters  when  disclosure  does  not 
violate  the  criteria  stated  in  this  section. 
Distinguishing  between  factual  matters 
and  expert  or  opinion  matters  (where 
DON  policy  favors  non-disclosure) 
requires  careful  analysis.  Opinion 
matters  are  defined  at  S  725.4(c). 

(ii)  Expert,  opinion,  or  policy  matters. 
Such  matters  are  to  be  determined, 
under  the  delegation  in  §  725.6,  by  the 
cognizant  Deputy  Assistant  Judge 
Advocate  General  or  by  General 
Counsel.  General  considerations  to 
identify  expert  or  opinion  testimony  are 
in  §  725.4(c).  DON  personnel  shall  not 
provide,  with  or  without  compensation, 
opinion  or  expert  testimony  concerning 
ofHcial  information,  subjects,  or 
activities,  except  on  behalf  of  the  United 
States  or  a  party  represented  by  the 
Department  of  Justice.  Upon  a  showing 
by  the  requester  of  exceptional  need  or 
unique  circumstances,  and  that  the 
anticipated  testimony  will  not  be 
adverse  to  the  interests  of  the  DOD  or 
the  United  States,  the  appropriate  DON 
official  designated  in  §  725.6,  may  grant, 
in  writing,  special  authorization  for 
DON  personnel  to  appear  and  testify  at 
no  expense  to  the  United  States.  In 
determining  whether  exceptional  need 
or  unique  circumstances  exist,  the 
determining  official  should  consider 
whether  such  expert  or  opinion 
testimony  is  available  to  the  requester 
from  any  other  source.  The  burden  of 
demonstrating  such  unavailability,  if 
any,  is  solely  upon  the  requester. 

(iii)  Visits  and  views  (where  the 
United  Stales  is  not,  and  is  reasonably 
not  expected  to  become,  a  party).  Such 
disclosures  are  normally  factual  in 
nature  and  should  not  be  accompanied 
by  interviews  of  personnel  unless 
separately  requested  and  granted.  The 
authority  of  the  commanding  officer  of 
the  activity,  ship,  or  unit  at  issue  is  not 


limited  by  this  part.  Accordingly,  he  or 
she  may  prescribe  appropriate 
conditions  as  to  time,  place,  and 
circumstances  (including  proper 
restrictions  on  photography). 

(iv)  Non-DOD  information.  A  request 
for  disclosure  under  this  part, 
particularly  through  the  testimony  of  a 
witness,  may  involve  both  official 
information  and  non-DOD  information 
(e.g.,  in  the  case  of  a  person  who  has 
acquired  additional  and  separate 
knowledge  or  expertise  wholly  apart 
from  Government  employment). 
Determining  whether  or  not  ofHcial 
information  is  at  issue  is  within  the 
purview  of  the  determining  authority, 
not  the  requester.  A  requester's 
contention  that  only  non-DOD 
information  is  at  issue  is  not  dispositive. 
The  requester  must  still  comply  with  this 
instruction  to  support  that  contention.  If 
non-DOD  information  is  at  issue  in 
whole  or  in  part,  the  determining 
authority  shall  so  state  in  the  written 
determination  described  in  {  725.9.  He 
or  she  shall  make  no  other 
determination  regarding  that  non-DOD 
information.' 

9  72S.9   Actkm  to  grant  or  deny  ■  rsquMt 

(&)  The  process  of  determining 
whether  to  grant  or  deny  a  request  is  not 
an  adversary  proceeding.  This  part 
provides  guidance  for  the  operation  of 
DON  only  and  is  not  intended  to,  does 
not,  and  may  not  be  relied  upon  to, 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law 
against  the  United  States,  DOD,  or  DON. 
■   (b)  32  CFR  part  97  and  this  part  apply 
to  testimony  by  former  naval  personnel 
and  former  civilian  employees  of  DON. 
A  proper  request  must  be  made,  under 
S  725.7,  to  obtain  testimony  by  former 
personnel  regarding  official  DOD 
information.  However,  this  part  is  not 
intended  to  place  unreasonable 
restraints  upon  the  post-employment 
conduct  of  such  personnel.  Accordingly, 
requests  for  expert  or  opinion  testimony 
by  such  personnel  will  normally  be 
granted  unless  that  testimony  would 
constitute  a  violation  of  the  U.S.  Code 
(e.g.,  18  U.S.C.  201  et  seq  ),  conflict  with 
pertinent  regulations  (e.g.,  Secretary  of 
the  Navy  Instruction  5370.2H),  or 
disclose  properly  classified  or  privileged 
information. 

(c)  A  determination  to  grant  or  deny 
should  be  made  as  expeditiously  as 
possible  to  provide  the  requester  and 
the  court  with  the  matter  at  issue  or  with 
a  statement  of  the  reasons  for  denial. 
The  decisional  period  should  not  exceed 

10  working  days  from  receipt  of  a 
complete  request  complying  with  the 
requirements  of  S  725.7,  absent 
exceptional  or  particularly  difficult 


circumstances.  The  requester  should 
also  be  informed  promptly  of  the  referral 
of  any  portion  of  the  request  to  another 
authority  for  determination. 

(d)  Except  as  provided  in  S  725.7(d),  a 
determination  to  grant  or  deny  shall  be 
in  writing. 

(e)  The  determination  letter  should 
respond  solely  to  the  specific 
disclosures  requested,  stating  a  specific 
determination  on  each  particular 
request.  When  a  request  is  denied  in 
whole  or  in  part,  a  statement  of  the 
reasons  for  denial  should  be  provided  to 
fully  inform  a  court  of  the  reasons 
underlying  the  determination  if  it  is 
challenged. 

(f)  A  copy  of  any  denial,  in  whole  or 
in  part,  of  a  request,  should  be 
forwarded  to  the  cognizant  Deputy 
Assistant  Judge  Advocate  General  or 
the  Associate  General  Counsel 
(Litigation],  as  appropriate.  Such 
notification  is  likewise  appropriate 
when  the  litigation  request  has  been 
treated  under  5  U.S.C.  552,  552a  and    / 
S  725.5(f).  Telephonic  notification  is 
particularly  appropriate  where  a  judicial 
challenge  or  contempt  action  is 
anticipated. 

(g)  In  cases  in  which  a  subpoena  has 
been  received  and  the  requester  refuses 
to  pay  fees  or  otherwise  comply  with  the 
guidance  and  requirements  imposed  by 
this  part,  or  if  the  determining  authority 
declines  to  make  some  or  all  of  the 
subpoenaed  information  available,  or  if 
the  determining  authority  has  had 
insufficient  time  to  complete  its 
determination  as  to  how  to  respond  to 
the  request,  the  determining  authority 
must  promptly  notify  the  General 
Litigation  Division  of  the  Office  of  the 
Judge  Advocate  General  or  the  Navy 
Litigation  Office  of  the  Office  of  the 
General  Counsel,  which  offices  will 
determine,  in  consultation  with  the 
Department  of  Justice,  the  appropriate 
response  to  be  made  to  the  tribunal 
which  issued  the  subpoena.  Because  the 
Federal  Rules  of  Civil  Procedure  require 
that  some  objections  to  subpoenas  must 
be  made  either  within  10  days  of  service 
of  the  subpoena  or  on  or  before  the  time 
for  compliance,  whichever  first  occurs, 
and  because  this  will  require 
consultation  with  the  Department  of 
Justice,  timely  notice  is  essential. 

S  725.10    ResponM  to  rsquMts  or 

itemands  in  confNct  with  this  Instruction. 

(a)  Except  as  otherwise  provided  in 
this  paragraph,  DON  personnel, 
including  former  military  personnel  and 
civilian  employees,  shall  not  produce, 
disclose,  release,  comment  upon,  or 
testify  concerning  any  official  DOD 
information  in  response  to  a  litigation 
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request  or  demand  without  prior  written 
approval  of  the  appropriate  DON  official 
designated  in  S  725.6.  If  a  request  has 
been  made,  and  granted,  in  whole  or  in 
part,  per  32  CFR  part  97  and  this  part. 
DON  personnel  may  only  produce, 
disclose,  release,  comment  upon,  or 
testify  concerning  those  matters 
specified  in  the  request  and  properly 
approved  by  the  determining  authority 
designated  in  S  725.6.  See  United  States 
ex  rel.  Touhy  v.  Ragen,  340  U.S.  462 
(1951). 

(b)  If,  after  DON  personnel  have 
received  a  litigation  request  or  demand 
and  have  in  turn  notified  the  appropriate 
determining  authority  described  in 

§  725.6,  a  response  to  the  request  or 
demand  is  required  before  instructions 
from  the  responsible  official  have  been 
received  the  responsible  authority 
designated  in  1 725.6  shall  notify  the 
Deputy  Assistant  Judge  Advocate 
General  or  Associate  General  Counsel 
(Litigation)  who  has  cognizance  over  the 
matter.  That  official  will  furnish  the 
requester,  the  court  or  other  authority 
that  the  request  or  demand  is  being 
reviewed  in  accordance  with  this  part 
and  seek  a  stay  of  the  request  or 
demand  pending  a  final  determination. 

(c)  If  a  court  of  competent  jurisdiction 
or  other  appropriate  authority  declines 
to  stay  the  effect  of  the  request  or 
demand  in  response  to  action  taken 
under  i  725.10(b).  or  if  such  court  or 
other  authority  orders  that  the  request 
or  demand  must  be  complied  with, 
notwithstanding  the  final  decision  of  the 
appropriate  DON  official,  the  DON 
personnel  upon  whom  the  request  or 
demand  was  made  will,  if  time  permits. 
notify  the  determining  authority  of  such 
ruling  or  order.  That  authority  will  notify 
the  Deputy  Assistant  Judge  Advocate 
General  or  the  Associate  General 
Counsel  (Litigation)  having  cognizance 
over  the  matter.  After  due  consultation 
and  coordination  with  the  Department 
of  Justice,  as  required  by  the  Manual  of 
the  Judge  Advocate  General,  that  official 
will  determine  whether  the  individual  is 
required  to  comply  with  the  request  or 
demand  and  will  notify  the  requester, 
the  court  or  other  authority  accordingly. 
The  witness  shall,  if  directed  by  the 
appropriate  DON  official,  respectfully 
decline  to  comply  with  the  demand. 
Legal  counsel  for  the  conmiand 
concerned  should  accompany  and 
advise  DON  personnel  during  any  court 
proceedings  involving  the  foregoing 
circumstances. 

(d)  It  is  expected  that  all  DON  actions 
in  the  foregomg  paragraphs  will  be 
taken  only  after  active  consultation  with 
the  appropriate  component  of  the 
Department  of  Justice.  Generally,  DON 


persoimel  will  be  instructed  to  decline 
to  comply  with  a  court  order  only  if  the 
Department  of  Justice  commits  to 
represent  the  DON  personnel  in 
question. 

9725.11    Faes. 

(a)  Generally.  Except  as  provided 
below,  determining  authorities  shall 
charge  reasonable  fees  and  expenses  to 
parties  seeking  official  DON  information 
or  testimony  under  this  instruction. 
Pursuant  to  32  CFR  288.4,  288.10,  these 
fees  should  include  all  costs  of 
processing  a  request  for  information, 
including  time  and  material  expended. 
Travel  for  active  duty  members 
summoned  as  witnesses  is  governed  by 
Joint  Travel  Regulations,  Vol.  I,  Chap.  7, 
pt.  E.  and  Navy  Travel  Instructions, 
Chap.  6,  pt  E."  Travel  for  civilian 
personnel  summoned  as  witnesses  is 
governed  by  the  Joint  Travel 
Regulations.  Vol.  II,  Chap.  4,  pt.  £.'♦ 

(1)  When  DON  is  a  party.  No  fees 
normally  shall  be  charged  when  the 
DON  is  a  party  to  the  proceedings,  and 
the  activity  holding  the  requested 
information  or  employing  the  witness 
shall  bear  the  expense  of  complying 
with  the  request. 

(2)  When  another  federal  agency  is  a 
party.  No  fees  shall  be  charged  to  the 
requesting  agency.  Travel  and  per  diem 
expenses  may  be  paid  by  the  requesting 
agency,  or  by  the  Navy  activity  to  which 
the  requested  witness  is  assigned, 
subject  to  reimbursement  from  the 
requesting  agency. 

(3)  When  neither  DON  nor  another 
federal  agency  is  a  party.  Fees  shall  be 
charged  to  the  requester  for  time  taken 
from  official  duties  by  DON  personnel 
who  are  authorized  to  be  interviewed, 
give  testimony,  or  escort  persons  on 
views  and  visits  of  installations.  At  the 
discretion  of  the  cognizant  command, 
DON  personnel  need  not  be  made 
available  during  duty  hours  unless 
directed  by  subpoena.  Time  which  DON 
personnel  spend  in  court  testifying,  or 
waiting  to  testify  on  factual  matters 
shall  not  be  charged.  Fees  should  be 
charged,  however,  for  expert  or  opinion 
testimony  based  upon  the  witness's 
education,  training,  or  experience. 
Testimony  by  a  treating  physician  called 
to  testify  about  his  personal  knowledge 
of  a  specific  case  is  considered  fact  not 
expert  testimony.  Fees  are  payable  to 
the  Treasurer  of  the  United  States  for 
deposit  in  the  Treasury's  miscellaneous 
receipts.  Rates  for  uniformed  personnel 
are  published  in  NAVCOMPT  Notice 
7041  series. »»  Pursuant  to  32  CFR  288.4. 


' '  See  footnote  1  to  §  725.1. 
'*  See  footnote  1  to  1 725.1. 
■  >  See  footnote  1  to  1 725.1. 


charges  for  civilian  personnel  should 
include  the  employee's  hourly  rate  of 
pay,  as  well  as  allowances  and  benefits. 
Except  as  provided  in  §  725.11(b)(4),  no 
funds  may  be  expended  for  travel  or  per 
diem  of  active  duty  members  when  an 
agency  of  the  Federal  Government  is  not 
a  party.  The  requesting  party  is 
responsible  for  travel  arrangements  and 
funding.  Government  funding  of  travel 
and  per  diem  for  civilian  employees  is 
authorized. 

(b)  Special  circumstances.  (1)  Refusal 
to  pay  fees.  In  cases  in  which  a 
subpoena  has  been  received  and  the 
requester  refuses  to  pay  appropriate 
fees,  it  may  become  necessary  to 
request  the  Department  of  Justice  to  take 
appropriate  legal  action  before  the  court 
issuing  the  subpoena.  Determining 
authorities  should  consult  promptly  with 
the  OJAG  General  Litigation  Division  or 
the  Navy  Litigation  Office  of  the 
General  Counsel  if  this  course  of  action 
appears  necessary,  because  some 
objections  to  subpoenas  must  be  made 
either  within  ten  days  of  service  of  the 
subpoena  or  on  or  before  the  time  for 
compliance,  whichever  first  occurs,  and 
because  this  will  require  timely 
consultation  with  the  Department  of 
Justice.  If  no  subpoena  has  been  issued, 
the  determining  authority  must  decide 
whether  to  deny  the  request  or,  if 
appropriate,  waive  the  fees. 

(2)  Waiver  or  reduction  of  fees.  The 
determining  authority  may  waive  or 
reduce  fees  pursuant  to  32  CFR  288.4. 
288.9,  provided  such  waiver  or  reduction 
is  in  the  best  interest  of  the  DON  and 
the  United  States.  Fee  waivers  and 
reductions  shall  not  be  routinely 
granted,  or  granted  under  circumstances 
which  might  create  the  appearance  that 
DON  favors  one  party  over  another. 

(3)  Witness  fees  required  by  the  court. 
Witness  fees  required  by  the  rules  of  the 
applicable  court  shall  be  paid  directly  to 
the  witness  by  the  requester.  Such 
amounts  are  to  defiray  the  cost  of  travel 
and  per  diem.  In  a  case  where  the 
Government  has  paid  the  cost  of  travel 
and  per  diem,  the  witness  shall  turn 
over  to  his  or  her  supervisor  any 
payment  received  from  a  private  party 
to  defray  the  cost  of  travel  that,  when 
added  to  amounts  paid  by  the 
Government  exceed  the  actual  cost  of 
travel.  The  supervisor  shall  forward  the 
amount  turned  over  by  the  witness  to 
the  Office  of  the  Comptroller  of  the 
Navy  for  appropriate  action. 

(4)  Exceptional  cases.  If  neither  the 
DON,  nor  an  agency  of  the  Federal 
Government  is  a  party,  appropriated 
funds  may  be  useid  to  pay,  without 
reimbursement,  travel  and  per  diem  of 
DONpersonnel  who  are  witnesses  in 


UMI 
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criminal  or  civil  proceedings,  provided, 
the  case  is  directly  related  to  the  Armed 
Services,  or  its  members,  and  the  Armed 
Services  have  a  genuine  and  compelling 
interest  in  the  outcome. 
Dated:  lanuary  14. 1992. 

Wayne  T.  Baudno, 

Lieulenant.  JAGC.  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
|FR  Doc  92-1433  Filed  1-21-92: 8:45  am| 
BtUJNQ  CODE  Mie-AC-f 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corp. 

33  CFR  Part  402 

Tariff  of  ToNs 

AGBICV:  Saint  Lawrence  Development 
Corporation,  DOT. 
action:  Final  rule. 

summary:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
have  jointly  established  and  presently 
administer  the  St.  Lawrence  Seaway 
Tariff  of  Tolls.  This  Tariff  sets  forth  the 
level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  Corporation 
and  the  Authority.  The  Authority 
proposed  and  the  Corporation  agreed 
that  the  definition  of  "feed  grains"  will 
be  revised  to  include  meal  from  these 
grains  for  animal  consumption,  which 
will  eliminate  inequity  in  the  treatment 
of  this  meal  relative  to  competing 
products.  The  Authority  also  proposed 
and  the  Corporation  agreed  that  the 
volume  discount  will  be  amended  as 
follows:  To  allow  the  discount  to  be 
based  upon  commodities  shipped  from  a 
particular  origin,  that  is  a  particular 
country  outside  of  North  America  and  a 
particular  port  within  North  America: 
that  the  amount  shipped  must  exceed 
the  five  navigation  season  average  by 
100.000  tons;  and  that  cargoes  subject  to 
new  downbound  or  upbound  business 
refunds  not  be  used  in  the  calculations 
for  volume  discounts.  This  is  intended  to 
increase  use  of  this  discount  and  make  it 
more  practical. 

EFFECTIVE  DATE:  January  22, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marc  C.  Owen,  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation.  400  Seventh  Street,  SW.. 
Washington.  DC  20590,  (202)  366-0091. 
SUPPLEMENTARY  INFORMATION:  The 
definition  of  "feed  grains"  in  section 
402.3(g)  is  amended  to  include  meal  from 
the  other  types  of  feed  grains  for  animal 


consumption.  These  meal  products  have 
been  subject  to  the  higher  bulk  rate  even 
though  they  compete  with  other  feed 
grains  in  feed  formulations.  The 
amendment  will  eliminate  this  inequity. 
The  volume  discount  in  §  402.11  also  is 
amended  as  follows:  To  allow  the 
discount  to  be  based  upon  commodities 
shipped  from  a  particular  origin,  that  is 
a  particular  country  outside  of  North 
America  and  a  particular  port  vtrithin 
North  America:  to  provide  that  the 
amount  shipped  must  exceed  the  Rve 
navigation  season  average  by  100.000 
tons;  and  to  provide  that  cargoes  subject 
to  new  downbound  or  upbound  business 
refunds  not  be  used  in  the  calculations 
for  volume  discounts.  The  principal 
purpose  of  this  amendment  is  to  allow 
rebates  under  this  section  to  be  more 
effectively  available  to  prospective 
beneficiaries  of  volume  rebates.  By 
being  calculated  on  the  basis  of  port  as 
well  as  commodity,  it  is  believed  that 
eligible  Seaway  users  will  increase  their 
shipments  through  the  system.  In 
addition,  the  present  volume  rebate 
method  can  result  in  increases  in 
shipments  from  one  port  being  negated 
by  decreases  from  another  port.  It  is 
believed  that  the  amendment  resolves 
this  situation. 

No  comments  were  received  in 
response  to  the  September  19, 1991  (56 
FR  47431),  Notice  of  Proposed 
Rulemaking.  An  exchange  of  diplomatic 
notes  between  Canada  and  the  United 
States  approving  this  amendment 
occurred  on  December  20, 1991. 

Regulatory  Evaluation 

This  fmal  rule  involves  a  foreign 
affairs  function  of  the  United  States,  and 
therefore.  Executive  Order  12291  does 
not  apply.  This  final  rule  has  also  been 
evaluated  under  the  Department  jf 
Transportation's  Regulatory  Poli'-ies  and 
Procedures  and  this  final  rule  is  not 
considered  significant  under  those 
procedures  and  its  economic  mpact  is 
expected  to  be  so  minimal  Lfiai  a  fuP 
economic  evaluation  is  not  warranted. 

Regulatory  Flexibility  Act  Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  fmal  rule  will  not  only  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
St.  Lawrence  Seaway  Tariff  of  Tolls 
relates  to  the  activities  of  commercial 
users  of  the  Seaway,  the  vast  majority  of 
whom  are  foreign  vessel  operators. 
Therefore,  any  resulting  costs  will  be 
borne  by  foreign  vessels. 

Environmental  Impact 

This  final  rule  does  not  require  an 
environmental  impact  statement  under 


the  National  Environmental  Policy  Act 
(49  U.S.C.  4321.  et  seq.)  because  it  is  not 
a  major  federal  action  significantly 
affecting  the  quality  of  human 
environment. 

List  of  Subjects  in  33  CFR  Part  402 

Vessels.  Waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
amends  part  402— Tariff  of  Tolls  (33  CFR 
part  402)  as  follows: 

PART  402— (AMENDED] 

1.  The  authority  citation  for  33  CFR 
part  402  continues  to  read  as  follows: 

Autliority:  68  Stat.  93.  33  U.S.C  981-990. 

2.  In  §  402.3.  paragraph  (g)  is  revised 
to  read  as  follows: 

§402.3    interpretation. 


(g)  Feed  grains  means  barley,  com. 
oats,  flaxseed,  rapeseed.  soybeans,  field 
crop  seeds,  grain  screenings,  and  meal 
from  these  grains  for  animal 
consumption: 

3.  Section  402.11  is  revised  to  read  as 
follows: 

§  402. 1 1    Volume  discount 

(a)  A  volume  discount  shall  be 
granted  to  carriers  at  the  end  of  the 
1991. 1992.  and  1993  navigation  seasons 
after  payment  of  the  full  tolls  specified 
in  the  schedule  under  the  tariff  in  S  402.8 
of  this  part  if  shipments  of  a  commodity 
from  a  particular  origin  exceed  the 
average  amount  of  shipments  from  that 
origin  for  that  commodity  in  the  Seaway 
during  the  five  navigation  seasons 
immediately  preceding  the  season  in 
which  the  volume  discount  is  applied  by 
an  amount  of  at  least  100.000  tons.  The 
volume  discount  shall  be  equal  to  a  20 
percent  reduction  of  the  portion  of  the 
composite  toll  related  to  charges  per 
metric  ton  of  cargo  paid  for  the 
shipments  that  surpass  the  average  for 
the  preceding  five  seasons.  The  volume 
discount  shall  be  applied  on  a  pro  rata 
basis  to  all  carriers  of  the  particular 
commodity  from  that  origin  within  one 
navigation  season. 

(b)  For  the  purposes  of  this  section, 
"origin"  means  the  country  at  which  the 
cargo  is  loaded,  except  if  the  cargo  is 
loaded  in  North  America,  "origin" 
means  the  country  at  which  the  cargo  is 
loaded. 

(c)  If  the  conditions  in  paragraphs  (a) 
and  (b)  of  this  section  are  met,  a  volume 
discount  shall  be  granted  with  respect  to 
the  following  commodities: 

(1)  Grain: 

(2)  Other  agricultural  products; 
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(3)  Iron  ore; 

(4)  Other  mine  products; 

(5)  Coal; 

(6)  Coke; 

(7)  Petroleum  products; 

(8)  Chemicals; 

(9)  Stone; 

(10)  Salt; 

(11)  Other  bulk  cargo; 

(12)  Iron  and  steel; 

(13)  Other  general  cargo; 

(14)  Containers. 

(d)  Cargoes  having  bepn  the  subject  of 
a  new  downbound  or  new  upbound 
business  refund  shall  be  excluded  from 
the  statistics  used  for  the  calculation  of 
volume  discounts. 

(e)  Notwithstanding  anything  in  this 
Tariff  (33  CFR  part  402).  a  carrier  shall 
not  obtain,  at  the  end  of  a  navigation 
season,  bolh  a  volume  discount  and  a 
new  downbound  or  upbound  business 
refund  with  respect  to  the  same 
shipment,  but  a  canier  shall  obtain  the 
greater  of  the  said  discount  or  refund. 

Issued  at  Washington.  DC  on  January  13, 
1992. 

The  Saint  Lawrence  Seaway  Development 
Corporation. 
Stanford  E.  Parriit, 
Administrator. 

[FR  Doc.  92-1330  Filed  1-21-92;  8:45  am) 
WLUNO  CODE  4*10-«t-« 


ENVIROfJiMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 
i:A5-1-5380;  FRL-4039-5] 


Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Iowa 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  The  Iowa  Department  of 
Natural  Resources  (IDNR)  has  submitted 
revisions  to  its  open  burning  rule,  23.2. 
The  revisions  approve  exemptions  for 
the  burning  of  trees  and  agricultural 
structures.  EP.A  is  taking  final  action  to 
approve  these  revisions  in  the  Iowa 
State  Implementation  Plan  (SIP). 
DATES:  This  action  will  be  effective 
March  23. 1992  unless  notice  is  received 
within  30  days  of  publication  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  state 
submittal  for  this  action  are  available 
for  public  inspection  during  normal 
business  hours  at:  The  Environmental 
Protection  Agency,  Region  VII,  Air 


Branch,  726  Minnesota  Avenue.  Kansas 
City,  Kansas  66101;  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460;  and 
Environmental  Protection  Division,  Iowa 
Department  of  Natural  Resources.  Henry 
A.  Wallace  State  Office  Building.  900 
East  Grand.  Des  Moines,  Iowa  50319. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  A.  Kaiser  at  (913)  551-7603  (FTS 
276-7603). 

SUPPtEMENTARY  INFORMATION:  On 
October  3, 1991,  the  Iowa  Department  of 
Natural  Resources  submitted  a  revision 
to  its  SIP  which  includes  revisions  to 
Iowa  Pollution  Control  F.:jie  23.2 — Open 
burning,  Chapter  23 — Emission 
Standards  For  Contaminants.  This 
revision  was  effective  in  the  state  on 
September  12, 1990. 

The  minor  rule  revisions  consisted  of 
three  changes  to  rule  23.2.  First.  23.2(3) 
Exemptions,  paragraph  b — diseased 
trees,  was  replaced  in  its  entirety  with 
language  that  exempts  from  the  open 
burning  prohibition  trees  and  tree 
trimmings  not  originating  on  the 
premises,  provided  the  burning  is 
controlled  and  operated  by  a  local 
governmental  entity.  Old  paragraph 
23.2(3)b  exempted  only  diseased  trees. 
Diseased  trees  would  still  be  exempt 
from  the  open  burning  prohibition  under 
the  revised  rule.  The  exemption  would 
not  be  permitted  in  major  urban  areas  of 
the  state. 

Second,  rule  23.2(3)  is  revised  by 
.  adding  a  new  paragraph  "i"  to  exempt 
the  open  burning  of  agricultural 
strjctures  in  rural  areas.  The  rule  states 
this  exemption  is  applicable  only  if, 
among  other  things,  the  agricultural 
structures  are  outside  of  cities  or  towns, 
have  had  all  chemicals  and  asphalt 
shingles  removed,  and  permission  is 
obtained  from  the  local  fire  chief  in 
advance  of  burning.  Also,  rubber  tires 
shall  not  be  used  to  ignite  the  structures. 
A  detmition  of  "agricultural  structures" 
is  provided. 

Third,  rule  23.2(4)— Unavailability  of 
exemptions  in  certain  areas,  was 
revised  to  be  consistent  with  revised 
subrule  23.2(3)b  pertaining  to  trees  or 
tree  trimmings,  rather  than  diseased 
trees. 

EPA  believes  that  these  rule  revisions 
will  not  cause  or  contribute  to  any 
violation  of  the  National  Ambient  Air 
Quality  Standard,  especially  with 
respect  to  particulate  matter.  There  are 
no  nonattainment  areas  for  particulate 
matter  in  Iowa.  Furthermore,  the  open 
burning  is  restricted  to  rural  areas 
where  ambient  particulate  levels  are 
well  within  the  standard. 

The  state  provided  proper  public 
notice  of  the  proposed  revisions  and 


made  available  the  opportunity  for 
public  comment  and  hearing.  The 
revised  rule  was  adopted  by  the  Iowa 
Environmental  Protection  Commission 
and  became  effective  on  September  12. 
1990. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
March  23. 1992  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  March  23. 
1992. 

Q>A  Action 

EPA  is  taking  final  action  to  approve  a 
revision  to  Iowa  rule  23.2  pertaining  to 
open  burning- 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  aiid  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  5  U.S.C.  605(b).  EPA  certifies 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of  - 
Management  and  Budget  waived  Tables 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  Section  3  of 
Executive  Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  U.S.  Court  of 
Appeals  for  the  appropriate  circuit  by 
March  23. 1992.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  finakrule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review,  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
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challenged  later  in  proceedings  to 
enforce  its  requirements'  (See  Section 
307(b)(2).) 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Particulate  matter. 

November  2S,  1991. 
Morns  Kay, 

Regional  Administrator. 

PART  52-(AMENDEO] 

40  CFR  part  52  is  amended  as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  VS.C.  7401-7642. 

Subpart  Q— 4owa 

2.  Section  52.820  is  amended  by 
adding  paragraph  (c)(56]  to  read  as 
follows: 

§52.820    Identification  of  plan. 

***** 

(c)  *  *  * 

(56)  Revised  Chapter  23,  rule  23.2. 
submitted  on  October  3. 1991. 
incorporates  changes  to  the  open 
burning  rule. 

(i)  Incorporation  by  reference. 

(A)  Amendment  to  Chapter  23. 
"Emission  Standards  for  Contaminants, 
"Iowa  Administrative  Code,  subrule 
23.2,  adopted  by  the  Environmental 
Protection  Commission,  effective 
September  12, 1990. 

(ii)  Additional  information. 

(A)  Letter  from  Allan  Stokes,  IDNR,  to 
William  Spratlin.  dated  October  3, 1991. 

|FR  Doc.  92-1413  Filed  l-21-92;-8:45  am] 
MIXING  CODE  6S60-S0-ir 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Heaitti  Service 

42  CFR  Part  5 

RIN  0905-AC6t 

Criteria  for  Designation  of  Mental 
Health  Professional  Shortage  Areas 

if 

agency:  Public  Health  Service,  HHS. 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
existing  regulations  governing  the 
criteria  for  designation  of  health 
manpower  shortage  areas,  or  HMSAs 
(now  health  professional  shortage  areas, 
or  HPSAs;  name  changed  by  Public  Law 
101-597,  the  National  Health  Service 
Corps  Revitalization  Amendments  of 
1990)  under  section  332  of  the  Public 


Health  Service  Act.  Specifically,  this 
amendment  revises  the  existing  criteria 
for  designation  of  HMSAs  having 
shortages  of  psychiatric  manpower, 
transforming  them  into  criteria  for 
designation  of  HPSAs  having  shortages 
of  mental  health  professionals,  to  take 
into  account  not  only  psychiatrists  but 
also  mental  health  service  providers 
other  than  psychiatrists.  The  intended 
effect  of  this  amendment  is  to  more 
accurately  assess  the  supply  of  mental 
health  service  providers  when  making 
shortage  area  determinations.  This 
notice  also  summarizes  the  comments 
received  by  the  Department  on  the 
Notice  of  Proposed  Rulemaking 
published  on  August  8, 1989,  which  set 
forth  the  proposed  methodology  for 
making  this  and  other  changes  to  the 
HMSA  criteria.  It  also  formally  changes 
"HMSA"  to  "HPSA"  throughout  the 
regulation,  to  conform  with  Public  Law 
101-597. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  upon  publication. 

FOR  FURTHER  INFORMATION  CONTACT. 

Richard  C.  Lee.  Director,  Office  of 
Shortage  Designation,  Bureau  of  Health 
Care  Delivery  and  Assistance,  Health 
Resources  and  Service  Administration, 
Parklawn  Building  Room  4-101,  5600 
Fishers  Lane,  Rockville,  Maryland  20657 
(telephone:  301-443-6932). 
SUPPLEMENTARY  INFORMATION:  Section 
332  of  the  Public  Health  Service  Act,  as 
amended  by  Public  Law  101-597, 
requires  the  Secretary  to  establish,  by 
regulation,  criteria  for  the  designation  of 
Health  Professional  Shortage  Areas 
(HPSAs).  The  regulations  setting  forth 
these  criteria  are  codified  at  42  CFR  part 
5.  On  August  8, 1989,  the  Department 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  which  proposed 
certain  changes  to  the  then-HMSA 
criteria,  and  requested  public  comments. 
The  NPIRM  proposed  to  revise  appendix 
C  of  the  existing  regulations,  until  now 
entitled  "Criteria  for  Designation  of 
Areas  having  Shortages  of  Psychiatric 
Manpower,"  to  take  into  account  clinical 
(or  "health-service-provider") 
psychologists,  clinical  social  workers 
and  psychiatric  nurse  specialists,  as 
well  as  psychiatrists,  in  the  designation 
of  mental  health  manpower  shortage 
areas.  It  also  proposed  a  new  minimum 
size-of-shortage  criterion  for  primary 
care,  dental  and  mental  health  HMSAs. 

Seventy  letters  were  received 
commenting  on  various  aspects  of  the 
proposed  changes  to  the  HMSA  criteria. 
The  Secretary  would  like  to  thank  the 
respondents  for  the  quality  and 
thoroughness  of  their  comments.  As  a 
result  of  these  comments,  the 
Department  has  reconsidered  its 


position  on  a  number  of  issues  raised 
and  made  modifications  accordingly. 
The  comments  and  the  Department's 
responses  are  discussed  below, 
arranged  according  to  the  subjects 
raised. 

Minimum  Size-of-Shortage  Criterion 

Fifty  of  the  seventy  letters  received 
dealt  with  the  one  proposed  change  that 
applied  not  only  to  the  psychiatric  or 
mental  health  hlMSA  criteria,  but  also  to 
the  primary  medical  care  and  dental 
HMSA  criteria,  i.e.  the  imposition  of  a 
new  minimum  size-of-shortage  criterion. 
Under  the  proposed  change,  a  computed 
need  for  at  least  1.0  additional  full-time- 
equivalent  (FTE)  practitioner  (to  lower 
the  population-to-practitioner  ratio  to 
the  minimum  level  already  required  by 
the  criteria  for  designation)  would  have 
to  exist  within  the  area  or  population 
under  consideration  for  HMSA 
designation,  unless  the  area  or 
population  was  already  served  by  less 
than  0.2  FTE  practitioners. 

As  many  of  the  commentors  point  out, 
this  change  would  eliminate  about  Vi  of 
all  primary  medical  care  HMSA 
designations.  The  NPRM  stated  that 
most  of  the  affected  primary  care  and 
dental  HMSAs  would  have  had  very  low 
priorities  for  placement  and,  therefore, 
were  already  unlikely  to  receive 
National  Health  Service  Corps  (NHSC) 
personnel.  However,  as  a  large  number 
of  the  commenfers  point  out,  many 
Federal  and  State  programs  other  than 
the  NHSC  are  dependent  on  HMSA 
designations.  In  the  areas  that  would 
lose  their  designations,  both  existing 
NHSC  sites  and  these  other  programs 
would  be  in  jeopardy.  According  to  the 
House  and  Senate  Rural  Health  Caucus 
and  other  commentors,  this  change 
would  have  a  severe  negative  impact  on 
rural  and  frontier  areas.  Other 
commentors  stated  that  this  change 
would  also  artificially  reduce  the 
number  of  HMSAs,  implying  a  decline  in 
the  need  for  health  professionals  when 
problems  with  recruitment  and  retention 
are,  in  fact,  a  major  current  concern  for 
community  health  centers  in  HMSAs. 

Some  commentors  suggested  that  the 
proposed  change  was  an  effort  to  solve 
a  placement  problem — too  many  areas 
requesting  the  few  available  NHSC 
practitioners — with  a  change  to  the 
shortage  criteria  that  would  reduce  the 
number  of  HMSAs.  One  commentor 
expressed  concern  that  population  group 
designations  would  be  particularly 
jeopardized  by  the  proposed  size-o^ 
shortage  change  because  they  have  a 
smaller  population  base. 

The  Department  recognizes  and 
appreciates  the  concerns  raised  about 
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the  proposed  minimum  size-of-shortage 
criterion,  particularly  that  the  proposed 
change  could  negatively  affect  areas' 
eligibility  for  programs  other  than  the 
NHSC.  Therefore,  the  Department  is 
withdrawing  this  particular  proposed 
amendment  to  the  HMSA  criteria. 
However,  we  expect  that  the  size  of  the 
shortage  will  continue  to  be  an 
important  NHSC  placement  factor. 

Proposed  Change  From  Psychiatric  to 
Mental  Health  Professional  Shortage 
Criteria 

At  least  five  commentors  stated 
simply  that  they  supported  the  change 
from  psychiatric  shortage  criteria  to 
mental  health  professional  shortage 
criteria,  including  clinical  psychologists, 
clinical  social  workers,  and  psychiatric 
nurse  specialists.  Others  expressed 
support  for  the  general  concept  and 
question'^d  some  of  the  specifics;  their 
comments  are  dealt  with  below.  Several 
others  expressed  support  for  this  change 
but  concentrated  their  comments  on 
their  opposition  to  the  proposed  size-of- 
shortage  criterion. 

Three  commentors,  including  the 
American  Psychiatric  Association 
(APAJ,  stated  the  opinion  that  mental 
health  professionals  other  than 
psychiatrists  should  not  be  included  due 
to  their  lack  of  skills  in  biological/ 
medical  fields.  According  to  these 
commentors,  such  professionals  can  do 
psychotherapy  but  cannot  recognize 
physical/medical  components  of  mental 
health  problems.  The  Department  rejects 
the  contention  that  only  psychiatrists 
should  be  included  as  mental  health 
professionals.  The  proposed 
methodology  gives  extra  weight  to 
psychiatrists  because  of  theii  unique 
position  as  physicians. 

The  APA  objected  to  a  statement  in 
the  NPRM's  preamble  suggesting  APA 
support  of  the  proposed  revisions,  and 
stated  that  the  APA  strongly  opposes 
transforming  the  existing  psychiatric 
shortage  criteria  into  criteria  for  mental 
health  professional  shortages,  including 
non-physician  practitioners.  However, 
an  earlier  Health  Resources  and 
Services  Administration  study  of  how 
such  a  revision  might  be  made  was,  in 
fact,  coordinated  both  with  the  APA  and 
with  associations  representing  the  other 
mental  health  professional  groups.  At 
that  time,  there  seemed  to  be  a 
consensus  that  there  is  overlap  in  roles 
between  the  various  types  of  mental 
health  professionals  and  that,  if  the 
overlap  could  be  properly  quantified,  all 
the  associations  involved  could  support 
the  use  of  mental  health  professional 
shortage  criteria.  Unfortunately,  a 
proposed  survey  which  was  developed 
to  exactly  quantify  this  overlap  in 


functions  did  not  achieve  clearance  and 
therefore  was  not  carried  out.  While  the 
methodology  used  in  the  NPRM  may  be 
less  satisfactory,  the  Department 
believes  it  represents  a  clear 
improvement  over  the  previous 
psychiatrist-only  approach,  and, 
therefore,  will  retain  it  as  proposed. 

According  to  some  commentors,  the 
term  "counseling"  should  have  been 
included  instead  of  or  as  well  as 
"psychotherapy"  in  the  description  of 
the  overlap  in  functions  of  the  core 
mental  health  service  providers.  We 
agree.  However,  this  would  not  affect 
the  regulations  themselves. 

Types  of  Mental  Health  Professionals 
Included 

One  commentor  noted  that  master's 
level  psychologists  were  omitted  from 
the  definition  of  the  "core"  mental 
health  service  professionals,  although 
social  workers  and  nurses  trained  at  the 
master's  level  were  included.  This 
commentor  stated  that  it  is  difficult  to 
recruit  doctorate-level  psychologists  to 
underserved  rural  areas;  that  many  of 
the  psychologists  providing  services  in 
the  public  mental  health  sector  hold 
only  master's  degrees;  and  suggested 
that  it  is  reasonable  to  believe  that 
masfer's-level  psychologists  can 
function  at  the  same  level  as  nurses  or 
social  workers  trained  at  the  master's 
level. 

In  response,  the  Department  wishes  to 
point  out  that  the  approach  taken  in  the 
development  of  these  criteria  was  to 
include  those  numbers  of  each  core 
mental  health  service  professional  group 
that  had  received  the  highest  level  of 
training  available  in  that  discipline.  In 
this  way,  the  professionals  included  are 
those  that  are  clearly  fully-trained 
according  to  their  colleagues,  just  as 
psychiatrists  are  only  considered  fully 
trained  if  they  have  completed  medical 
school  and  residency  in  psychiatry. 
While  we  recognize  that  this  leads  to 
inclusion  of  holders  of  master's  degrees 
in  two  of  the  disciplines  while  only 
holders  of  doctorates  are  accepted  in  the 
other  two,  we  nevertheless  believe  that 
this  approach  is  basically  sound.  Since 
only  one  comment  to  the  contrary  was 
received,  we  conclude  that  most 
psychologists  reading  the  notice  were  in 
agreement  with  the  restriction  to  holders 
of  doctorates,  and  we  do  not  plan  to 
alter  this  approach. 

The  American  Association  for 
Marriage  and  Family  Therapy  (AAMFT) 
commented  that  marriage  and  family 
therapists  should  be  included  in  the 
deflnition  of  core  mental  health 
professionals  in  the  new  critieria.  They 
pointed  out  that  20  States  license  or 


certify  marriage  and  family  therapists; 
41  graduate  degree  and  post-degree 
training  programs  in  this  fleld  have  been 
accredited  by  the  Commission  on 
Accrediation  for  Marriage  and  Family 
Therapy  Education;  600  additional 
training  programs  offer  coursework  in 
this  field;  and  more  than  16,000  qualified 
practitioners  are  members  of  the 
AAMFT.  In  addition,  this  discipline  has 
already  been  recognized  in  relevant 
legislation;  it  was  added  in  1988  to  the 
other  four  disciplines  eligible  for  mental 
health  traineeships  under  Section  303  of 
the  Public  Health  Service  Act. 
(Recipients  of  such  traineeships  are 
obligated  to  serve  in  HPSAs,  in  public 
inpatient  mental  institutions,  or  in  other 
areas  or  entities  designated  by  the 
Secretary  under  section  303.) 

The  Department  agrees  with  this 
suggestion.  The  regulation  has  been 
revised  to  include  this  discipline.  The 
definition  of  marriage  and  family 
therapists  for  this  purpose  includes 
those  individuals  (normally  with  a 
master's  or  doctoral  degree  in  marital 
and  family  therapy  and  at  least  two 
years  of  supervised  clinical  experience) 
who  are  practicing  marital  and  family 
therapy  and  are  Ucensed  or  certified  to 
do  so  by  the  State  of  practice;  or,  where 
licensure  or  certification  is  not  required, 
are  eligible  for  clinical  membership  in 
the  AAMFT.  (The  use  of  "master's  or 
doctoral"  here  is  because  some 
accredited  programs  lead  only  to  the 
master's  degree,  while  others  lead  only 
to  the  doctoral  degree;  our  intent  is  that 
the  programs  covered  be  accredited  and 
lead  to  at  least  a  master's  degree, 
analogous  to  the  situation  in  social 
work.) 

One  commentor  suggested  that  we 
also  include  registered  occupational 
therapists,  licensed  physical  therapists, 
vocational  therapists,  registered 
dieticians  and  registered  pharmacists  as 
part  of  the  interdisciplinary  team  of 
professionals  considered  in  the  mental 
health  shortage  criteria,  although  no 
suggestion  was  included  as  to  how  or 
with  what  weight  to  include  them.  ThM 
Department  recognizes  that  these 
professionals  provide  important 
contributions  to  the  care  given  to 
persons  suff'ering  ^m  mental  health 
disorders,  but  the  services  they  provide 
are  not  interchangeable  with  those 
provided  by  the  core  disciplines  already 
.^  identified,  and  shortages  of  these 
professionals  are  not  correlated  with 
shortages  of  psychiatrists,  psychologists, 
eta  Therefore,  this  change  is  not  being 
made. 


UMI 
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Methodology  Used  in  Combining 
Different  Mental  Health  Professional 
Types 

One  commentor  objected  to  the  use  of 
a  population-to-core  professional  ratio 
involving  the  simple  addition  of  the 
"core"  types  of  mental  health 
professionals.  According  to  the 
commenter,  this  approach  assiunes  that 
the  core  types  are  all  equal,  even  though 
only  psychiatrists  have  hospital 
admitting  privileges  and  can  prescribe 
medication.  In  response,  the  Department 
points  out  that  although  the'core  types 
are  treated  equally  in  the  particular 
ratio  question,  the  proposed 
methodology  also  uses  the  ratio  of 
population-to-psychiatrists  by 
themselves,  specifically  to  take  into 
account  the  medical  role  which  only 
psychiatrists  can  exert. 

Two  commentors  suggested  that  the 
criteria  should  treat  all  mental  health 
professionals  equally,  resulting  in  the 
use  of  a  single  ratio,  rather  than  using  a 
mixture  of  one  population-to-core- 
professional  ratio  and  one  population- 
to-psychiatrist  ratio,  which  treats 
psychiatrists  differently.  These 
commentors  pointed  out  that  there  is 
growing  collaboration  between  primary 
care  physicians  and  non-physician 
mental  health  professionals;  that  there  is 
existing  expertise  in 
psychopharmacology  and  some  options 
for  limited  prescription  privileges  among 
non-physician  mental  health 
professionals;  and  that  the 
overwhelming  majority  of  mental  health 
patients  do  not  require  medication.  They 
also  stated  that,  according  to 
CHAMPUS  data,  all  the  core  mental 
health  professionals  treat  schizophrenia 
and  affective  disorders  as  well  as' 
neurotic  and  personality  disorders  and 
adjustment  reaction  problems. 

Despite  the  factors  cited,  the 
Department  recognizes  a  distinct  role  for 
the  psychiatrist.  Furthermore,  the 
methodology  as  proposed  implicitly 
allows  for  a  smooth  transition  from  the 
previous  criteria,  based  primarily  on  the 
popidation-to-psychiatrist  ratio,  to  the 
new  criteria  which  take  into  account 
both  that  ratio  and  the  population-to- 
core-professional  ratio. 

One  commentor  felt  that  areas  with 
adequate  psychiatric  coverage  but 
shortages  of  clinical  social  workers  or 
psychiatric  nurses  would  not  be 
identified  by  the  proposed  designation 
process,  and  that  separate  shortage 
designations  for  each  type  of  mental 
health  professional  would  be  better.  In 
response,  the  Department  points  out  that 
the  purpose  of  the  criteria  is  to  identify 
areas  with  shortages  of  mental  health 
professionals.  Cleariy,  the  particular 


t}rpa  of  mental  health  professional(s) 
needed  in  each  area  will  vary  according 
to  what  types,  if  any,  are  already  there; 
the  characteristics  of  the  population 
involved;  and  the  need  to  have  a 
balanced  team  of  various  types  of 
professionals  to  meet  community  needs. 
This  degree  of  specificity  will  need  to  be 
worked  out  on  a  site-by-site  basis,  just 
as  the  needs  of  individual  sites 
identified  as  primary  medical  care 
HPSAs  are  currently  analyzed  to 
determine  whether  the  site  requires  a 
family  practice  physician;  a  pediatrician, 
internist,  or  obstetrician/  gynecologist: 
or  a  nurse  practitioner,  nurse  midwife, 
or  physician  assistant. 

Choice  of  Ratio  Leveb  in  the  Mental 
Health  Shortage  Criteria 

Several  commentors  pointed  out  that 
national  average  population-to-provider- 
ratios  do  not  necessarily  represent 
adequacy  levels;  their  use  presupposes 
the  adequacy  of  current  supply  to  meet 
demand  if  it  were  equitably  distributed. 
They  stated  that  the  rationale  for 
"shortage =1.5  to  2.0  times  national 
Inean"  is  not  clear,  and  suggested  that 
lower  levels  of  these  ratios  should 
instead  be  used.  According  to  these 
commentors,  previous  research  has 
shown  that  many  individuals  with 
mental  health  problems  are  not 
receiving  service  for  a  variety  of 
reasons,  including  inaccurate  diagnosis, 
fear  of  being  labeled,  geographic 
remoteness  from  available  care  and 
insufficient  financial  resources  to  pay 
for  treatment.  Therefore,  they  believe 
the  threshold  ratios  in  the  criteria  should 
be  carefully  monitored  for  accuracy  and 
utility  as  indicators  of  shortage,  and 
replaced  if  evidence  of  the 
appropriateness  of  using  smaller  ratios 
is  found.  They  further  suggested  that 
research  be  conducted  to  obtain  better 
criteria.  The  Department  concurs  that 
research  should  go  forward  and  that 
future  changes  should  be  considered  if  a 
better  basis  for  threshold  ratios  is 
developed. 

Data  Issues 

Two  commentors  pointed  out  that  the 
available  data  on  the  number  of 
professionals  in  each  of  the  core 
disciplines  are  variable  in  scope, 
accuracy,  currency  and  completeness 
and  are  not  necessarily  comparable;  this 
could  result  in  errors  in  the  choice  of 
threshold  ratios  and  in  the  designation 
of  particular  areas.  The  Department 
recognizes  that  this  may  be  a  problem, 
but  sees  no  immediate  practical 
solution,  except  to  urge  both  the  States 
and  the  professional  associations 
involved  to  improve  the  quality  of  their 


data  on  these  professionals  wherever 
possible. 

Three  commentors  stated  that  in  order 
to  determine  accurately  the  numbers  of 
mental  health  professionals  in  these 
disciplines,  expensive  surveys  would  be 
required,  especially  in  States  where  not 
all  four  types  are  licensed,  certified  or 
registered.  Again,  the  Department 
recognizes  and  appreciates  that  this  is 
likely  to  be  a  problem,  particularly  In     ' 
States  where  no  existiiig  system  is  in 
place  to  collect  data  on  one  or  more  of 
the  professions  involved.  States  will 
need  to  make  judgements  about  whether 
the  expense  of  setting  up  such  a  system 
will  likely  yield  benefits,  not  only  to 
ease  HPSA  designation  but  also  in 
monitoring  these  professionals  in 
connection  with  other  programs. 

High  Need/Insufficient  Capacity 
IndUcators 

Several  commentors,  including  four 
associations  of  mental  health 
professionals,  recommended  that  the 
Department  not  drop  age-related 
indicators  of  high  need.  Two 
associations  indicated  that,  contrary  to 
the  statement  in  the  preamble  to  the 
NPRM,  the  Epidemiological  Catchment 
Areas  study  cited  did  not  include 
individuals  aged  17  or  younger,  and 
further  stated  that  no  high-quality  data 
exist  on  the  prevalence  of  mental 
disorders  in  children  and  adolescents. 
These  commentors  argued  further  that 
high  need  determinations  should  not  be 
based  on  utilization  data,  since  previous 
research  has  shown  that  although 
children  and  the  elderly  are  at  no  lower 
risk  of  experiencing  mental  health 
problems  than  the  rest  of  the  population, 
they  tend  to  underutilize  mental  health 
services  due  to  problems  of  inaccurate 
diagnosis,  Umited  accessibility,  and  lack 
of  financing. 

A  third  commentor  recommended  that 
a  large  aged  population  be  retained  as  a 
high  need  indicator,  since  "studies  point 
to  a  correlation  between  the  availability 
of  mental  health  services  and  decreased 
utilization  of  unnecessary  medical  care, 
particularly  among  the  aging 
population."  A  fourth  commentor  stated 
that  higher  rates  of  suicide  occur  among 
the  elderly  than  in  any  other  group,  and 
that  high  rates  of  "self-destroctive" 
behavior  occur  in  young  adults, 
specifically  males.  A  fifth  commentor 
recommended  that  we  retain  both  the 
youth  and  elderiy  indicators  because  of 
"the  strong  evidence  provided  by 
empirical  research  that  the  psychiatric 
needs  of  the  elderiy  are  underserved" 
and  "the  strong  evidence  that  children/ 
adolescents  have  "high  need"  for 
psychiatric  services  due  to  their 
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involveinent  in  the  use  of  illegal  drugs 
and  the  evidence  of  high  co-morbidity 
Jietween  mental  disorders  and 
substance  abuse  disorders." 

Based  on  these  conunents,  the 
Department  will  retain  the  youth  and 
elderly  high  need  indicators. 

Some  conunentors  noted  that 
alcoholism  and  other  substance  abuse 
are  important  indicators  of  high  need 
and  should  be  included.  They  felt  that 
the  lack  of  availability  of  a  national 
alcoholism  index  should  not  mean  that 
alcoholism  rates  will  not  be  considered; 
alternative  measures  should  be  used. 
The  Department  concurs  and  will  add 
an  allowance  for  the  use  of  indicators  of 
high  prevalence  of  alcoholism  or 
substance  abuse,  where  available. 

One  conunentor  suggested  that  other 
factors  such  as  homelessness, 
unemployment,  natural  disasters  and 
HlV-endemic  areas  should  also  be 
considered  for  high  needs.  In  response, 
the  Department  points  out  that  an 
estimate  of  the  number  of  homeless 
persons  can  be  included  in  geographic 
area  designations,  and  a  homeless 
population  can  be  separately  designated 
as  a  population  group  or  combined  with 
the  poverty  population  in  a  poverty/ 
homeless  population  group.  At  this  time, 
the  Department  does  not  plan  to  include 
any  of  the  other  suggested  variables  as 
high  need  factors. 

Another  conunentor  suggested  that 
adjustments  for  high  needs  also  be  made 
for  famiUes  receiving  AFDC  or  other 
public  income  support,  as  well  as  for 
areas  with  elevated  rates  of  school 
dropouts,  homicide,  and  suicide.  In 
response,  the  Department  points  out  that 
several  of  these  factors  correlate  with 
percent  of  the  population  below  poverty, 
already  used  as  a  high  need  indicator. 
We  are  not  prepared  to  adjust  for  local 
levels  of  school  dropouts,  homicide,  and 
suicide. 

Two  commentors  raised  the  question 
of  how  poverty  is  defined  for  the 
purposes  of  HMSA  designation  and 
expressed  reservations  about  basing  it 
on  Department  of  Agriculture  estimates 
of  cost  for  a  family  of  four  to  purchase 
food.  One  also  commented  that  the 
rationale  for  using  poverty  "should 
acknowledge  the  established 
relationship  between  social  status  and 
mental  disorders."  In  response,  we  feel 
that  although  any  definition  of  poverty 
would  likely  be  imperfect,  it  is  Important 
to  have  a  single  govenunenl-wide 
standard.  The  Bureau  of  the  Census, 
rather  than  the  Department  of  Health 
and  Human  Services,  is  responsible  for 
annual  updates  of  the  ofHcial  Federal 
Government  statistical  poverty 
thresholds,  and  application  of  those 
thresholds  to  prepare  statistical 


estimates  of  the  number  of  persons  and 
families  in  poverty.  (Contact:  Enrique 
Lamas,  Chief,  Poverty  and  Wealth 
Statistics  Branch,  U.S.  Bureau  of  the 
Census.) 

Poverty  is  used  in  the  primary  medical 
care  HPSA  criteria  because  it  tends  to 
correlate  with  both  lower  health  status 
and  lack  of  access  to  health  services;  in 
the  mental  health  HPSA  criteria,  the 
same  correlation  is  assumed. 

One  conunentor  suggested  there 
should  be  language  in  the  rule  to 
recognize  areas  in  which  a 
disproportionate  number  of  chronically 
mentally  ill  reside.  This  would  be  a  good 
suggestion,  but  for  the  fact  that  data  on 
residence  locations  of  the  chronically 
mentally  ill  is  not  generally  available, 
except  where  they  are  institutionalized. 
The  institutionalized  mentally  ill  are 
addressed  in  the  existing  mental  health 
facilities  criteria. 

According  to  one  commentor.  the 
importanbe  of  language  or  cultural 
barriers  should  be  reinforced,  as  well  as 
the  related  shortages  of  professionals 
sensitive  to  minority  populations  and 
cultures,  and  the  resulting 
disproportionate  representation  of 
minorities  in  State  mental  hospitals.  In 
response,  the  Department  notes  that  the 
population  group  HMSA  criteria  already 
address  language  and  cultural  barriers; 
the  selection  criteria  for  recipients  of 
NHSC  scholarships  and  loan 
repayments  and  for  hiring  in  general 
emphasize  minorities;  and  the  NHSC's 
matching  process  stresses  culturally 
sensitive  placements. 

According  to  one  commentor,  the 
criterion  for  determining  insufBcient 
capacity  for  a  facility  from  number  of 
patient  visits  per  provider,  as  currently 
written,  appears  to  allow  consideration 
only  of  patient  visits  at  the  facility 
rather  than  counting  staff  visits  outside 
the  facility  to  serve  the  patients'  needs. 
In  response,  the  word  *^adent"  is  meant 
to  include  all  patients  served  by  the 
facility's  staff  as  a  service  of  that 
facility,  whether  on  or  off  site.  This,  of 
course,  would  not  include  patients 
served  by  facility  staff  through  private 
practices,  if  any. 

Service  Area /Contiguous  Area  Issues 

According  to  one  commentor,  the 
proposed  regulations  would  change  the 
way  of  measuring  distance  to  contiguous 
resources,  by  measuring  the  distance  of 
the  contiguous  resources  from  the 
closest  population  center  of  the  area 
proposed  for  designation,  rather  than 
from  its  geographic  center,  in  contrast  to 
the  approach  used  in  primary  care  and 
dental  HMSA  designation:  this  could 
lead  inappropriately  to  dedesignation  of 
some  areas. 


The  wording  of  the  contiguous  area 
criterion  as  stated  in  the  mental  health 
criteria  (appendix  C)  does  appear  to  be 
slightly  different  from  that  stated  in  the 
primary  medical  care  and  dental  criteria 
(appendices  A  and  B).  However,  no 
functional  difference  was  intended. 
Where  a  service  area  has  one  major 
population  center,  distances/travel 
times  to  contiguous  resources  are  to  be 
measured  from  this  center  where  the 
population  is  fairly  evently  distributed, 
distances/travel  times  are  to  be 
measured  from  the  geographic  center;    . 
where  two  population  centers  of  roughly 
equal  size  are  present,  distances  may  be 
measured  from  a  point  halfway  between 
them.  However,  where  three  or  more 
population  centers  are  present,  as  in  the 
case  of  many  multi-county  mental  health 
catchment  areas,  no  simple  rule  is 
obviously  applicable.  Therefore,  for 
these  larger  areas,  we  use  the  practical 
approach  of  measuring  the  distance 
from  each  contiguous  area's  population 
center  to  the  nearest  population  center 
of  the  service  area. 

Other  Issues  on  Mental  Health  Shortage 
Criteria 

One  commentor  suggested  that 
separate  mental  health  shortage  criteria 
be  developed  for  children  and 
adolescents,  involving  providers  such  as 
child  psychiatrists,  psychologists, 
speech  pathologists,  audiologists  and 
therapists. 

The  Department  points  out  that 
separate  criteria  for  children  and 
adolescents  would  logically  require  that 
we  also  do  separate  criteria  for  adult 
males,  females  of  child-bearing  age, 
females  not  child-bearing  age,  etc.  We 
would  then  need  to  allocate  each 
practitioner's  time  in  patient  care  to  one 
or  more  of  these  age/sex  groupings.  The 
age/sex  groupings  should  be 
nonoverlapping,  which  would  be 
diff.cult  or  impossible  (for  example: 
adolescent  females  fall  in  two  or  three 
categories).  The  whole  system  would 
thus  become  impossibly  complex;  we  do 
not  plan  to  proceed  in  this  direction. 

Other  Issues  on  the  Ptimary  Medical 
Care  HMSA  Criteria 

One  conunentor  suggested  that  the 
HMSA  criteria  were  already  too 
stringent,  and  that  the  population-to- 
practitioner  ratio  required  for 
designation  shoild  be  reduced, 
particularly  in  high  need  areas  such  as 
those  with  high  percentages  of  elderly. 
However,  there  seems  to  be  relative 
satisfaction  with  the  existing  levels  on 
the  part  of  most  commentors.  At  this 
time,  the  Department  is  making  no 
change  to  the  population-to-practitioner 


UMI 


Federal  Regigter  /  Vol.  57.  No.  14  /  Wednesday.  January  22.  1992  /  Rules  and  Regulations        2477 


ratios  required  for  primary  care  and 
dental  HPSA  designation. 

One  commentor  suggested  diat 
separate  criteria  for  sliortages  of 
obstetricians  should  be  developed,  since 
areas  which  have  no  overall  shortage  of 
primary  care  physicians  can  have 
shortages  of  obstetricians  and  resulting 
elevated  rates  of  infant  mortality,  low 
birth  weight  babies,  and  inadequate 
prenatal  care.  Our  response  to  this  is 
analogous  to  that  for  the  previous  issue 
regarding  separate  mental  health 
shortage  criteria  for  children  and 
adolescents.  In  sum,  our  approach  is 
that  an  area  or  population  should  be 
identiHed  as  having  an  overall  primary 
medical  care  shortage  in  order  to  qualify 
for  designation,  not  just  a  shortage  for  a 
particular  age/ sex  group  or  a  particular 
type  of  primary  care  physician. 

One  commentor  raised  the  issue  that 
service  areas  in  the  west  are  much 
larger  and  the  populations  that  comprise 
market  areas  much  smaller  than  in  the 
rest  of  the  coimtry,  and  suggested  that 
the  HMSA  regulations  regarding  rational 
service  areas  be  modified  to  recognize 
these  geographic  differences.  In 
response,  we  recognize  this  problem, 
particularly  in  the  case  of  frontier  areas. 
We  therefore  will  allow  some  flexibility, 
i.e.,  use  of  larger  service  areas,  in 
designation  of  frontier  or  near-frontier 
areas. 

Two  commentors  suggested  that  a 
lower  population-to-primary  care 
provider  ratio  be  used  in  isolated  and 
low-density  rural  and  frontier  areas,  and 
pointed  out  that  this  need  was 
recognized  in  the  preamble  to  the  1980 
publication  of  the  HMSA  criteria  but 
that  nothing  has  been  done.  The 
Department  has  made  no  decision  to 
reduce  the  population-to-practitioner 
ratios  required  for  HPSA  designation  of 
frontier  areas;  however,  under  section 
6213(c)  of  Public  Law  101-239,  areas 
which  have  not  been  designated  as 
HPSAs  but  have  been  identified  under 
State  criteria  and  designated  by  State 
Governors  as  having  shortages  for  State 
program  purposes  can  be  certified  by 
the  Secretary  as  appropriate  for  Rural 
Health  Clinic  purposes.  Frontier  areas 
designated  by  States  using  population- 
to-practitioner  ratios  less  than  the  HPSA 
designation  threshold  could  quite 
possibly  achieve  such  certification. 

Designation  Process  Issues 

One  commentor  suggested  that  the 
medically  underserved  area  (MUA)  and 
HMSA  designation  processes  be 
combined.  These  two  designation 
processes  have  been  kept  separate 
because  each  is  the  basic  requirement 
for  a  particular  program,  i.e.,  HMSA 
designation  for  NHSC  placement  and 


MUA  designation  for  community  health 
center  (CHC)  funding.  However,  primary 
medical  care  health  manpower  shortage 
is  really  one  type  of  medical 
underservice.  Regulation  changes  now 
being  considered  for  the  CHC  program 
would  make  primary  medical  care 
HPSAs  automatic  MUAs. 

PublicatioD  Process  Issues 

Two  commentors  expressed  concern 
that  the  proposed  rules  changes  were 
referenced  incorrectly  in  the  Federal 
Register's  Table  of  Contents;  these 
commentors  felt  that  the  comment 
period  should  be  extended  or  the  rules 
change  republished.  The  Department 
regrets  the  publication  error,  but  did 
consider  comments  received  after 
expiration  of  the  formal  comment  period 
deadline. 

Regulatory  Flexibility  Act  and 
Executive  Order  12291 

This  rule  reforms  the  criteria  for 
designating  the  geographic  areas  in 
which  a  small  fraction  of  National 
Health  Service  Corps  enroUees  are 
placed.  It  thereby  establishes  one 
condition  for  this  type  of  Federal 
financial  assistance  to  such  areas.  No 
standards  in  this  rule  go  beyond  the 
minimum  necessary  to  achieve  this 
purpose  effectively.  The  benefits  of  this 
rule  arise  from  improved  measurement 
of  mental  health  shortage  areas,  through 
taking  into  account  not  only 
psychiatrists  but  also  other  mental 
health  service  providers.  This  rule 
imposes  no  direct  costs.  As  discussed 
elsewhere  in  this  preamble,  a  number  of 
alternatives  were  considered.  We 
selected  alternatives  which  minimize 
unnecessary  complexity,  minimize 
unnecessary  change  and  disruption  to 
the  existing  system,  and  recognize  the 
most  important  and  salient  needs  for 
mental  health  services. 

Most  areas  designatable  under  the 
previous  criteria  will  also  be 
designatable  under  the  revised  criteria, 
although  their  degree-of-shortage  group 
may  change.  When  both  psychiatrists 
and  other  core  mental  healdi  service 
professionals  are  considered,  some  new 
mental  health  HPSAs  will  be 
designatable.  However,  since  the 
number  of  obligated-service 
psychiatrists  (or  other  core  mental 
health  professionals]  available  for 
placement  in  mental  health  HPSAs  is 
limited,  only  a  few  placements  will 
occur  in  newly-designated  areas. 

As  a  result,  this  rule  meets  the  general 
requirements  under  Executive  Order 
12291  for  maximizing  beneHts  and 
minimizing  costs,  and  the  Secretary  has 
determined  that  this  rule  will  not  impose 
costs  of  $100  million  or  otherwise  meet 


the  criteria  for  major  rule  established  in 
the  Executive  order.  Therefore,  a 
Regidatory  Impact  Analysis  is  not 
required.  The  Secretary  also  certifies 
that  this  amendment  to  the  regulations 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Paperwork  Reduction  Act  of  1980 

There  are  no  information  collection 
requirements  in  this  regulation. 

list  of  Subjacto  in  42  CFR  Part  5 

Shortage. 

Health. 

Health  professionals. 

Psychiatrists. 

Psychologists. 

Social  workers. 

Psychiatric  nurse  specialists. 

Marriage  and  family  therapists. 

Primary  medical  care  physicians. 

Dentists. 

Dated:  May  23, 1991. 
lames  O.  Mmoo, 
Assistant  Secretary  for  Health. 

Approved:  October  10. 1991. 
Louii  W.  Sullivan, 
Secretary.  , 

Accordingly,  42  CFR  part  5  is    - 
amended  as  set  forth  below: 

PART  5-OESIQNATION  OF  HEALTH 
PROFESSIONAL  SHORTAGE  AREAS 

1.  The  authority  citation  for  42  CFR 
part  5  continues  to  read  as  follows: 

Authority:  Sec.  215  of  the  Public  Health 
Service  Act,  56  Stat.  690  (42  U.S.C.  216);  Sec. 
332  of  the  Public  Health  Service  Act.  90  Stat. 
2770-2772  (42  U.S.C.  254e). 

2.  The  heading  for  appendix  C  of  part 
5  is  revised  to  read  as  follows: 

Appwtdta  C— Crttarta  for  DMignatlon  of 
ATMS  Having  StwrtaoM  of  Mwilal  HMith 
ProfcMlonals 

3.  Part  I.A  of  appendix  C  is  revised  to 
read  as  follows: 

Part  I — Geographic  Areas 

A.  Criteria.  A  geographic  area  will  be 
designated  as  having  a  shortage  of 
mental  health  professionals  if  the 
following  four  criteria  are  met: 

1.  The  area  is  a  rational  area  for  the 
delivery  of  mental  health  services. 

2.  One  of  the  following  conditions 
prevails  within  the  area: 

(a)  The  area  has 

(i)  a  population-to-core-mental-health- 
professional  ratio  greater  than  or  equal 
to  6.000:1  and  a  population-to- 
psychiatrist  ratio  greater  than  or  equal 
to  20,000:1.  or 
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(ii)  a  population-to-core-prafessional 
ratio  greater  than  or  equal  to  9,000:1,  or 

(iii)  a  population-to-psychiatrist  ratio 
greater  than  or  equal  to  30,000:1; 

(b)  The  area  has  unusually  high  needs 
for  mental  health  services,  and  has 

(i)  a  population-to-core-mental-heahh- 
professional  ratio  greater  than  or  equal 
to  4.500:1  and 

a  population-to-psychiatrist  ratio 
greater  than  or  equal  to  15.000:1.  or 

(ii)  a  popula'ion-to-core-professional 
ratio  greater  than  or  equal  to  6,000:1,  or 

(iii)  a  population-to-psychiatrist  ratio 
greater  than  or  equal  to  20,000:1; 

3.  Mental  health  professionals  in 
contiguous  areas  are  overutilized, 
excessively  distant  or  inaccessible  to 
residents  of  the  area  under 
consideration. 


4.  In  Part  I.B,  Methodology,  the  term 
"psychiatric"  in  the  heading  of 
paragraph  1  and  the  text  of  paragraphs 
.  Ifa)  and  l(a)(ii)  is  changed  to  "mental 
health".  Paragraphs  3.  4,  and  5  are 
revised  to  read  as  follows: 


3.  Counting  of  mental  health 
professionals,  (a)  Ail  non-Federal  core 
mental  health  professionals  (as  defined 
below)  providing  mental  health  patient 
care  (direct  or  other,  including 
consultation  and  supervision)  in 
ambulatory  or  other  short-term  care 
settings  to  residents  of  the  area  will  be 
counted.  Data  on  each  type  of  core 
professional  should  be  presented 
separately,  in  terms  of  the  number  of 
full-time-equivalent  (FTE)  practitioners 
of  each  type  represented.       j 

(b)  Definitions:  I 

(i)  Core  mental  health  professionals 
or  core  professionals  includes  those 
psychiatrists,  clinical  psychologists, 
clinical  social  workers,  psychiatric 
nurse  specialists,  and  marriage  and 
family  therapists  who  meet  the 
definitions  below. 

(ii)  Psychiatrist  means  a  doctor  of 
medicine  (M  J3.)  or  doctor  of  osteopathy 
(DO.)  who 

(A)  is  certified  as  a  psychiatrist  or 
child  psychiatrist  by  the  American 
Medical  Specialities  Board  of  Psychiatry 
and  Neurology  or  by  the  American 
Osteopathic  Board  of  Neurology  and 
Psychiatry,  or,  if  not  certified,  is  "broad- 
eligible"  (i.e.,  has  successfully 
completed  an  accredited  program  of 
graduate  medical  or  osteopathic 
education  in  psychiatry  or  child 
psychiatry);  and 

(B)  practices  patient  care  psychiatry 
or  child  psychiatry,  and  is  licensed  to  do 
so,  if  required  by  tiie  State  of  practice. 

(iii)  Clinical  psychologist  means  an 
individual  (normally  with  a  doctorate  in 


psychology)  who  is  practicing  as  a 
clinical  or  counseling  psychologist  and 
is  licensed  or  certified  to  do  so  by  the 
State  of  practice;  or,  if  licensure  or 
certification  is  not  required  in  the  State 
of  practice,  an  individual  with  a 
doctorate  in  psychology  and  two  years 
of  supervised  clinical  or  counseling 
experience.  (School  psychologists  are 
not  included.) 

(iv)  Clinical  social  worker  means  an 
individual  who 

(A)  is  certified  as  a  clinical  social 
worker  by  the  American  Board  of 
Examiners  in  Clinical  Social  Work,  or  is 
listed  on  the  National  Association  of 
Social  Workers'  Clinical  Register,  or  has 
a  master's  degree  in  social  work  and 
two  years  of  supervised  clinical 
experience;  and 

(B)  is  licensed  to  practice  as  a  social 
worker,  if  required  by  the  State  of 
practice. 

(v)  Psychiatric  nurse  specialist  means 
a  registered  nurse  (R.N.)  who 

(A)  is  certified  by  the  American 
Nurses  Association  as  a  psychiatric  and 
mental  health  clinical  nurse  specialist, 
or  has  a  master's  degree  in  nursing  with 
a  specialization  in  psychiatric/mental 
health  and  two  years  of  supervised 
clinical  experience;  and 

(B)  is  Ucensed  to  practice  as  a 
psychiatric  or  mental  health  nurse 
specialist,  if  required  by  the  State  of 
practice. 

(vi)  Marriage  and  family  therapist 
means  an  individual  (normally  with  a 
master's  or  doctoral  degree  in  marital 
and  family  therapy  and  at  least  two 
years  of  supervised  clinical  experience) 
who  is  practicing  as  a  marital  and  ■ 
family  therapist  and  is  licensed  or 
certified  to  do  so  by  the  State  of 
practice;  or.  if  licensure  or  certification 
is  not  required  by  the  State  of  practice, 
is  eligible  for  clinical  membership  in  the  - 
American  Association  for  Marriage  and 
Family  Therapy. 

(c)  Practitioners  who  provide  patient 
care  to  the  population  of  an  area  only  on 
a  part-time  basis  (whether  because  they 
maintain  another  office  elsewhere, 
spend  some  of  their  time  providing 
services  in  a  facility,  are  semi-retired,  or 
operate  a  reduced  practice  for  other 
reasons),  will  be  counted  on  a  partial 
basis  through  the  use  of  full-time- 
equivalency  calculations  based  on  a  40- 
hour  week.  Every  4  hours  (or  V4  day) 
spent  providing  patient  care  services  in 
ambulatory  or  inpatient  settings  will  be 
counted  as  0.1  FTE,  and  each 
practitioner  providing  patient  care  for  40 
or  more  hours  per  week  as  1.0  FTE. 
Hours  spent  on  research,  teaching, 
vocational  or  educational  counseling, 
and  social  services  unrelated  to  mental 
health  will  be  excluded;  if  a  practitioner 


is  located  wholly  or  partially  outside  the 
service  area,  only  those  services 
actually  provided  within  the  area  are  to 
be  counted. 

(d)  In  some  cases,  practitioners 
located  within  an  area  may  not  be 
accessible  to  the  general  population  of 
the  area  under  consideration. 
Practitioners  working  in  restricted 
facilities  will  be  included  on  an  FTE 
basis  based  on  time  spent  outside  the 
facility.  Examples  of  restricted  facilities 
include  correctional  institutions,  youth 
detention  facilities,  residential  treatment 
centers  for  emotionally  disturbed  or 
mentally  retarded  children,  school 
systems,  and  inpatient  units  of  State  or 
county  mental  hospitals. 

(e)  In  cases  where  there  are  mental 
health  facilities  or  institutions  providing 
both  inpatient  and  outpatient  services, 
only  those  FTEs  providing  mental  health 
services  in  outpatient  units  or  other 
short-term  care  units  will  be  counted. 

(f)  Adjustments  for  the  following 
factors  wrill  also  be  made  in  computing 
the  number  of  FTE  providers: 

(i)  Practitioners  in  residency  programs 
will  be  counted  as  0.5  FTE. 

(ii)  Graduates  of  foreign  schools  who 
are  not  citizens  or  lawful  permanent 
residents  of  the  United  States  will  be 
excluded  from  counts. 

(iii)  Those  graduates  of  foreign 
schools  who  are  citizens  or  lawful 
permanent  residents  of  the  United 
States,  and  practice  in  certain  settings, 
but  do  not  have  unrestricted  licenses  to 
practice,  will  be  counted  on  a  full-time- 
equivalency  basis  up  to  a  maximum  of 
0.5  FTE. 

(g)  Practitioners  suspended  for  a 
period  of  18  months  or  more  under 
provisions  of  the  Medicare-Medicaid 
Anti-Fraud  and  Abuse  Act  will  not  be 
counted. 

4.  Determination  of  unusually  high 
needs  for  mental  health  services.  An 
area  will  be  considered  to  have 
unusually  high  needs  for  mental  health 
services  if  one  of  the  following  criteria  is 
met: 

(a)  20  percent  of  the  population  (or  of 
all  households]  in  the  area  have  incomes 
below  the  poverty  level. 

(b)  The  youth  ratio,  defmed  as  the 
ratio  of  the  number  of  children  under  18 
to  the  number  of  adults  of  ages  18  to  64. 
exceeds  0.6. 

(c)  The  elderiy  ratio,  defined  as  the 
ratio  of  the  niunber  of  persons  aged  65 
and  over  to  the  number  of  adults  of  ages 
18  to  64,  exceeds  a25. 

(d)  A  high  prevalence  of  alcoholism  in 
the  population,  as  indicated  by 
prevalence  data  showing  the  area's 
alcoholism  rates  to  be  in  the  worst 
quartile  of  the  nation,  region,  or  State. 


UMI 


Federal  Regster  /  Vol.  57.  No.  14  /  Wednesday.  January  22.  1992  /  Rules  and  Regulations        2479 


(e)  A  high  degree  of  substance  abuse 
in  the  area,  as  indicated  by  prevalence 
data  showing  the  area's  substance 
abuse  to  be  in  the  worst  quartile  of  the 
nation,  region,  or  State. 

5.  Contiguous  area  considerations. 
Mental  health  professionals  in  areas 
contiguous  to  an  area  being  considered 
for  designation  will  be  considered 
excessively  distant,  overutilized  or 
inaccessible  to  the  population  of  the 
area  under  consideration  if  one  of  the 
following  conditions  prevails  in  each 
contiguous  area: 

(a)  Core  mental  health  professionals 
in  the  contiguous  area  are  more  than  40 
minutes  travel  time  from  the  closest 
population  center  of  the  area  being 
considered  for  designation  (measured  in 
accordance  with  paragraph  B.l(bj  of  this 
part). 

(b)  The  population-to-core-mental- 
health-professional  ratio  in  the 
contiguous  area  is  in  excess  of  3,000:1 
and  the  population-to-psychiatrist  ratio 
there  is  in  excess  of  10,000:1,  indicating 
that  core  mental  health  professionals  in 
the  contiguous  areas  are  overutilized 
and  cannot  be  expected  to  help  alleviate 
the  shortage  situation  in  the  area  for 
which  designation  is  being  considered. 
(If  data  on  core  mental  health 
professionals  other  than  psychiatrists 
are  not  available  for  the  contiguous 
area,  a  population-to-psychiatrist  ratio 
there  in  excess  of  20,000:1  may  be  used 
to  demonstrate  overutilization.) 

(c)  Mental  health  professionals  in 
contiguous  areas  are  inaccessible  to  the 
population  of  the  requested  area  due  to 
geographic,  cultural,  language  or  other 
barriers  or  because  of  residency 
restrictions  of  programs  or  facilities 
providing  such  professionals. 

♦        •        •        *        • 

5.  Part  LC  is  revised  to  read  as 
follows: 

***** 

C.  Determination  of  degree  of 
shortage.  Designated  areas  will  be 
assigned  to  degree-of-shortage  groups 
according  to  the  following  table, 
depending  on  the  ratio  (Re)  of 
population  to  number  of  FTE  core- 
mental-health-service  providers  (FTEc); 
the  ratio  (Rp)  of  population  to  number  of 
FTE  psychiatrists  (FTEr);  and  the 
presence  or  absence  of  high  needs: 

High  Needs  Not  Indicated 

Group  1— FTEc=0  and  FTEr=0 
Croup  2— Re  gte  *  6,000:1  and  FTEp=0 
Group  3— Re  gte  6,000:1  and  R|>  gte 

20,000 
Group  4(a) — For  psychiatrist  placements 

only:  AH  other  areas  with  FTEp=0  or 

Rpgteaaooo 


Group  4(b)— For  other  mental  health 
practitioner  placements:  All  other 
areas  with  Re  gte  9.000:1. 

*  Note:  "gte"  means  "greater  than  or  equal 
to". 

High  Needs  Indicated 

Croup  1— FrEc=0  and  FTEi,=0 
Group  2— Re  gte  4,500:1  and  FTEp=0 
Group  3— Re  gte  4,500:1  and  Rp  gte 

15.000 
Group  4(a) — For  psychiatrist  placements 

only:  All  other  areas  with  FTEp=0  or 

Rp  gte  20,000 
Group  4(b)— -For  other  mental  health 

practitioner  placements:  All  other 

areas  with  Re  gte  6,000:1. 

6.  A  new  paragraph  D  is  added  to  part 
I,  as  follows: 

•        •        •        «        * 

D.  Determination  of  Size  of  Shortage. 
Size  of  Shortage  (in  number  of  FTE 
professionals  needed)  will  be  computed 
using  the  following  formulas: 

(1)  For  areas  without  unusually  high 
need: 

Core  professional  shortage = area 
population/6,000— number  of  FTE 
core  professionals 

Psychiatrist  shortage = area  population/ 
20,000— number  of  FTE  psychiatrists 

(2)  For  areas  with  unusually  high 
need: 

Core  professional  shortage = area 
population/4,500— number  of  FTE 
core  professionals 

Psychiatnst  shortage = area  population/ 
15,000— number  of  FTE  psychiatrist; 

7.  Part  II  of  appendix  C  is  revised  to 
read  as  follows: 


Part  II— Population  Croups 

A.  Criteria.  Population  groups  within 
particular  rational  mental  health  service 
areas  will  be  designated  as  having  a 
mental  health  professional  shortage  if 
the  following  criteria  are  met: 

1.  Access  barriers  prevent  the 
population  group  from  using  those  core 
mental  health  professionals  which  are 
present  in  the  area;  and 

2.  One  of  the  fc41owing  conditions 
prevails: 

(a)  the  ratio  of  the  number  of  persons 
in  the  population  group  to  the  number  of 
FTE  core  mental  health  professionals 
serving  the  population  group  is  greater 
than  or  equal  to  4.500:1  and  the  ratio  of 
the  number  of  persons  in  the  population 
group  to  the  ntmiber  of  FTE  psychiatrists 
serving  the  population  group  is  greater 
than  or  equal  to  15.000:1;  or, 

(b)  the  ratio  of  the  number  of  persons 
in  the  population  group  to  the  number  of 
FTE  core  mental  health  professionals 
serving  the  p<^ulatioo  group  is  greater 
than  or  equal  to  6.000:1;  or. 


(c)  The  ratio  of  the  number  of  persons 
in  the  populatioo  group  to  the  number  of 
FTE  psychiatrists  serving  the  population 
group  is  greater  than  or  equal  to  20,000:1. 

B.  Determination  of  degree  of 
shortage.  Designated  population  groups 
will  be  assigned  to  the  same  degree-of- 
shortage  groups  defined  in  part  I.C  of 
this  appendix  for  areas  with  unusually 
high  needs  for  mental  health  services, 
using  the  computed  ratio  (Re)  of  the 
number  of  persons  in  the  population 
group  to  the  number  of  FTE  core  mental 
health  service  providers  (FTEc)  serving 
the  population  group,  and  the  ration  (Rp) 

of  the  number  of  persons  in  the      

population  group  to  the  number  of  FTE 
psychiatrists  (FTEp)  serving  the 
population  group. 

C.  Determination  of  size  of  shortage. " 
Size  of  shortage  will  be  computed  as 
follows: 

Core  professional  shortage = number  of 

persons  in  population  group/ 

4,500  -  number  of  FTE  core 

professionals 
Psychiatrist  shortage = number  of 

persons  in  population  group/ 

'   15,000— number  of  FTE  psychiatrists 

•        •        •        •        •     ^ 

8.  Part  m,  section  C,  Community 
Mental  Health  Facilities  and  Other 
Public  or  Noriprofit  Private  Facilities,  is 
amended  by  dianging  "psychiatric 
manpower"  to  "mental  health 
professionaUs)"  and  "psychiatric 
services"  to  "mental  health  services" 
wherever  they  occur  in  paragraphs  1. 
2(a}(i)  and  2(b),  and  in  paragraphs 
2(a)(ii)  and  2(b)  diange  "psychiatric 
services"  to  read  "mental  health 
services",  by  revising  paragraphs  2(c)  (i) 
and  (ii)  to  read  as  foUows,  and  by 
adding  a  new  paragraph  2(c)(iii]: 
'•***• 

(c)  Insufficient  capacity  to  meet 
mental  health  service  needs.  A  facility 
will  be  considered  to  have  insufBcient 
capacity  to  meet  the  mental  health 
service  needs  of  the  area  or  population 
it  serves  if: 

(i)  there  are  more  than  1,000  patient 
visits  per  year  per  FTE  core  mental 
health  professional  on  staff  of  the 
facility,  or 

(ii)  there  are  more  than  3,000  patient 
visits  per  year  per  FTE  psychiatrist  on 
staff  (rf  the  facility,  or 

(iii)  no  psychiatrists  are  on  the  staff 
and  this  facility  is  the  only  facility 
providing  (or  responsible  for  providing) 
mental  health  services  to  the  designated 
area  or  population. 

9.  Appendix  A,  Criteria  for 
Designation  of  Areas  Having  Shortages 
of  Primary  Medical  Care  (Manpower, 


2480        Federal  Register  /  Vol.  57,  No.  14  /  Wednesday,  January  22,  1992  /  Rules  and  Regulations 


Part  I— Geographic  Areas,  is  amended 
by  adding  new  paragraph  D,  as  follows: 

•  •        *        •        * 

D.  Determination  of  size  of  primary 
care  physician  shortage.  Size  of 
Shortage  (in  number  of  FTE  primary 
care  physicians  needed]  will  be 
computed  using  the  following  formulas: 

(ij  For  areas  without  unusually  high 
need  or  insufficient  capacity: 
Primary  care  physician  shortage = area 

population/3,500-number  of  FTE 

primary  care  physicians 

(2)  For  areas  with  unusually  high  need 
or  insufficient  capacity: 
Primari'  care  physician  shortage  ==  area 

population/a.OOO-number  of  FTE 

primary  care  physicians 

10.  Appendix  A,  Part  II — Population 
Groups,  is  amended  by  adding  new 
paragraph  C,  as  follows:         j 

C.  Determination  of  size  of  primary 
care  physician  shortage.  Size  of 
shortage  (in  number  of  primary  care 
physicians  needed]  will  be  computed  as 
follows: 

Primary  care  physician 
shortage = number  of  persons  in 
population  group/ 3,000— number  of 
FTE  primary  care  physicians 

11.  Appendix  B,  Criteria  for 
Designation  of  Areas  Having  Shortages 
of  Dental  Manpower,  Part  I — 
Geographic  Areas,  is  amended  by 
adding  new  paragraph  D,  as  follows: 

*  *        «        *        * 

D.  Determination  of  size  of  dental 
shortage.  Size  of  Dental  Shortage  (in 
number  of  FTE  dental  practitioners 
needed)  will  be  computed  using  the 
following  formulas: 

(1)  For  areas  without  unusually  high 
need: 

Dental  shortage = area  population/ 
5,000 -number  of  FTE  dental 
practitioners 

(2)  For  areas  with  unusually  high 
need: 

Dental  shortage = area  population/ 
4,000- number  of  FTE  dental 
practitioners 

12.  Appendix  B,  Part  11 — Population 
Groups,  is  amended  by  adding  new 
paragraph  C,  as  follows:         | 
***** 

C.  Determination  of  size  of  dental 
shortage.  Size  of  dental  shortage  will  be 
computed  as  follows: 
Dental  shortage = number  of  persons  in 

population  group/4,000 -number  of 
*     FTE  dental  practitioners 

13.  The  entire  text  of  part  5,  including 
its  title,  is  amended  by  replacing  the 
word  "manpower"  throughout  with  the 
word  "profes8ional(s)". 

[FR  Doc  92-1131  Rled  1-21-92;  8:45  am] 
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[MM  Docket  Nos.  89-326. 89-327;  mi-5138, 
RM-6315.  RM-6448.  RM-6765,  RM-6779, 
RM-6782,  RM-6836,  RM-6840,  RM-7304, 
RM-7305,  RM-7306.  RM-7307,  RM-7308; 
FCC  92-4] 

Radio  Broadcasting  Services;  Carolina 
React),  Haveiock,  Hertford, 
JacfcsonviHe,  Fair  Bluff,  Wilmington, 
Sttallotte  and  Longwood,  Nortli 
Carolina,  and  Murrells  Inlet,  Bucksport, 
Darlington,  Lorls,  St.  Stephen,  North 
Myrtle  Beach,  Surf  side  Beach, 
Johnsonville,  Scranton,  Kure  Beacli, 
Georgetown  and  Stalisvllle,  South 
Carolina 

AOENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission  resolves 
competing  requests  for  FM  channel 
allotments  to  various  communities  in 
North  Carolina  and  South  Carolina, 
pursuant  to  the  Memorandum  Opinion 
and  Order  consolidating  consideration 
of  MM  Docket  Nos.  89-326  and  89-327, 
as  follows.  See  55  FR  6643  (February  26, 
1990]  and  Supplementary  information, 
infra.  With  this  action,  this  proceeding  is 
terminated. 

OATIES:  Effective  March  2, 1992.  The 
window  period  for  filing  applications  for 
Channel  294A  at  Carolina  Beach,  North 
Carolina,  and  Channel  300C2  at 
Bucksport,  South  Carolina,  will  open  on 
March  3, 1992.  and  close  on  April  2, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ruger  or  Leslie  K.  Shapiro, 
Mass  Media  Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Conmiission's  Report 
and  Order.  MM  Docket  Nos.  89-326  and 
89-327,  adopted  January  2, 1992,  and 
released  January  15, 1992.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  2l8t  Street 
NW.,  Washington,  DC  20036. 

The  request  of  RJM  Broadcasting  to 
allot  Channel  292A  to  either  Stallsville 
or  Ladson,  SC,  is  denied  because 
Stallsville  is  not  a  community  for 
allotment  purposes,  and  the  Ladson 
proposal  was  untimely  filed.  The  request 
of  Great  Southern  Media  to  allot 


Chaimei  235A  to  Longwood,  NC,  is 
dismissed  because  no  timely  filed 
expression  of  interest  was  received.  At 
the  request  of  Jones,  Eastern  of  the 
Grand  Strand,  Inc.,  Channel  276C3  is 
substituted  for  Channel  276A  at  Surfside 
Beach,  SC,  and  the  license  of  Station 
WYAK(FM)  is  modified  to  specify 
operation  on  the  higher  powered 
channel.  At  the  request  of  Marine 
Broadcasting  Corporation,  Channel 
288C2  is  substituted  for  Channel  288A  at 
Jacksonville,  NC,  the  license  of  Station 
WXQR-FM  is  modified  to  specify 
operation  on  the  higher  powered 
channel,  Channel  283A  is  substituted  for 
Channel  287A  at  Wilmington.  NC,  and 
the  construction  permit  of  Beatriz  Garcia 
Suarez  de  McCommas  is  modified 
accordingly.  At  the  request  of  G&M 
Communications,  Channel  300C2  is 
allotted  to  Bucksport,  SC,  as  that 
-  community's  first  local  FM  service.  At 
the  request  of  Musicradio  of  North 
Carolina,  Inc.,  Channel  286C2  is 
substituted  for  Channel  285A  at 
Haveiock,  NC,  and  the  license  of  Station 
WMSQ(FM]  is  modified  to  specify 
operation  on  the  higher  powered 
channel.  At  the  request  of  Maranatha 
Broadcasting  Company,  Inc.,  Channel 
285C2  is  substituted  for  Channel  285A  at 
Hertford,  NC,  and  the  construction 
permit  of  Station  WKJE(FM)  is  modified 
to  specify  the  higher  powered  channel. 
At  the  request  of  Todd  Spoeri,  Channel 
294A  is  allotted  to  Carolina  Beach,  NC, 
as  the  community's  first  local  FM 
service.  At  the  request  of  Jennings 
Communications  Corporation,  Channel 
279C3  is  substituted  for  Channel  228A  at 
Shallotte,  NC,  the  license  of  Station 
WDZD-FM  is  modified  to  specify 
operation  on  the  higher  powered 
channel,  and  Channel  2S2C3  is  allotted 
to  Shallotte  for  use  by  other  interested 
parties.  Spoeri's  request  to  substitute 
Channel  252A  for  Channel  292A  at 
Shallotte  and  modify  the  license  of 
Station  WCCA-FM  accordingly,  is 
denied  because  the  allotment  of 
Channel  252A  would  require  the  denial 
of  two  wide  coverage  area  FM  services 
at  Shallotte.  In  addition,  Spoeri  failed  to 
pro\'ide  a  sufficiently  compelling 
showing  demonstrating  that  Station 
WCCA-FM  receives  prohibited 
interference  from  Station  WSYN-FM, 
Channel  293C2,  Georgetown,  SC.  At  the 
request  of  Ogden  Broadcasting  of  South 
Carolina.  Inc.,  Channel  290C3  is 
substituted  for  Channel  288A  at  North 
Myrtle  Beach,  SC,  the  license  of  Station 
WNMB(FM)  is  modified  to  specify  the 
higher  powered  channel,  Channel  291A 
is  substituted  for  Channel  290A  at  St. 
Stephen,  SC,  the  construction  permit  of 
Station  WTUA-FM  is  modified  to 
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specify  the  alternate  Class  A  channel,' 
and  Channel  235A  is  substituted  for 
Channel  2gOA  at  Loris,  SC.  and  the 
construction  permit  of  Robert  L.  Rabon 
is  modified  to  specify  operation  on  the 
alternate  Class  A  channel.  At  the 
•  request  of  Radio  Carolina  Limited 
Partnership,  Channel  288C3  is 
substituted  for  Channel  288A  at 
Darlington,  SC,  and  the  license  of 
Station  WDAR-FM  (formerly  Station 
WMWG-FM]  is  modified  to  specify  the 
higher  powered  channel.  The  request  of 
RJM  Broadcasting  to  allot  Channel  289A 
to  Georgetown,  SC,  as  the  community's 
fourth  local  FM  service  is  denied 
because  the  upgraded  operations  at 
North  Myrtle  Beach  and  Dariington 
would  provide  additional  service  to 
more  people  than  would  a  new  station 
at  Georgetown.  In  addition,  the 
allotment  of  Channel  290C3  at  North 
Myrtle  Beach  permits  upgrades  at 
lacksonville,  Havelock  and  Hertford. 
The  request  of  Hendrix  Broadcasting  to 
allot  Channel  294A  to  Kure  Beach,  SC,  is 
dismissed  because  no  expression  of 
interest  in  use  of  the  channel  was 
received. 

Coordinates  for  Channel  276C3  at 
Surfside  Beach  are  33-43-00  and  78-52- 
00,  which  reflect  a  site  restriction  of  15.8 
kilometers  (9.8  miles]  northeast  to  avoid 
a  short-spacing  to  the  construction 
permit  (BPH-880804MM)  for  a  new 
station  on  Channel  275A  at  Scranton, 
SC.  Because  the  petition  which  resulted 
in  the  allotment  of  Channel  276C3  at 
Surfside  Beach  was  filed  prior  to 
October  2, 1989.  Jones  may  avail  itself  of 
the  provisions  of  Section  73.213(c)(1) 
with  respect  to  the  construction  permit 
for  Channel  275A  at  Scranton. 
Coordinates  for  Channel  288C2  at 
lacksonville  are  34-31-45  and  77-27-49, 
which  reflects  a  site  restriction  of  24.5 
kilometers  (15.2  miles)  south  to  avoid  a 
short-spacing  to  the  construction  permit 
for  Station  WRSF-FM.  Channel  289C. 
Columbia,  NC  and  the  construction 
permit  for  Station  WGQR-FM,  Channel 
289A,  Elizabethtown.  NC.  Coordinates 
for  Channel  283A  at  Wilmington.  NC, 
are  34-16-15  and  77-57-23.  the  site 
specified  in  McCommas'  outstanding 
construction  permit.  Because  the 
petition  which  resulted  in  the  allotment 
of  Channel  283A  to  Wilmington  was 
filed  prior  to  October  2, 1988. 
McCommas  may  avail  herself  of  the 
provisions  of  S  73.213(c](l]  with  respect 


to  Station  WCCG,  Channel  283A,  Hope 
Mill,  NC.  Coordinates  for  Channel  286C2 
at  Havelock  are  34-49-42  and  76-42-12, 
which  reflects  a  site  restriction  of  19 
kilometers  (11.8  miles]  east  to  avoid  a 
short-spacing  to  Station  WDCG, 
Channel  286C,  Durham,  NC.  Coordinates 
for  Channel  285C2  at  Hertford  are  3&- 
08-42  and  76-28-20.  which  reflects  a  site 
restriction  of  5  kilometers  (3.1  miles] 
south  to  avoid  a  short-spacing  to  Station 
WMXN.  Channel  287B.  Norfolk.  VA. 
Coordinates  for  Channel  252C3  at 
Shallotte  are  33-55-49  and  78-11-54. 
which  reflects  a  site  restriction  of  17.6 
kilometers  (10.9  miles]  east  to  avoid  a 
short-spacing  to  the  licensed  site  of 
Station  WQSM.  Channel  251C1. 
Fayetteville.  NC.  Coordinates  for 
Chamiel  279C3  at  Shallotte  are  33-58-51 
and  78-22-24,  which  reflects  a  site 
restriction  of  1.3  kilometers  (0.8  miles] 
northeast  to  avoid  a  short-spacing  to 
Station  WYAV,  Channel  281C1, 
Conway,  SC,  and  Station  WZXS. 
Channel  280A.  Topsail  Beach.  NC. 
Coordinates  for  Channel  294 A  at 
Carolina  Beach  are  33-58-30  and  77-54- 
50,  which  reflects  a  site  restriction  of  6.9 
kilometers  (4.3  miles]  south  to  avoid  a 
short-spacing  to  the  licensed  site  of 
Station  WSFI^FM,  Channel  293C1,  New 
Bern,  NC.  Because  the  petition  which 
resulted  in  the  allotment  of  Channel 
294A  to  Carolina  Beach  was  filed  prior 
to  October  2. 1989,  applicants  may  avail 
themselves  of  the  provisions  of 
S  73.213(c)(1)  of  the  Commission's  Rules 
with  respect  to  Station  WSFL-FM, 
Channel  293C1.  New  Bern,  NC. 
Coordinates  for  Channel  300C2  at 
Bucksport  are  33-38-45  and  79-08-12, 
which  reflects  a  site  restriction  of  3.2 
kilometers  (2J0  miles]  southwest  to  avoid 
a  short-spacing  to  the  licensed  site  for 
Station  WNCT-FM.  Channel  300C, 
Greenville.  NC.  Coordinates  for  Channel 
290C3  at  North  Myrtle  Beach  are  33-50- 
00  and  78-45-39,  which  reflects  a  site 
restriction  of  7.2  kilometers  (4.5  miles) 
west  to  avoid  a  short-spacing  io  Station 
WSYN-FM.  Channel  293C2. 
Georgetown,  SC.  Coordinates  for 
Channel  288C3  at  Darlington  are  34-20- 
40  and  80-01-02.  which  reflects  a  site 
restriction  of  14.5  kilometers  (9.0  miles) 
west  to  avoid  a  short-spacing  to  vacant 
but  applied  for  Channel  287A,  Fair  Bluff. 
NC,  and  the  applications  for  that 
channel.  Because  the  petition  which 
resulted  in  the  allotment  of  Channel 


288C3  at  Dariington  was  filed  prior  to 
October  2, 1989.  RCLP  will  be  permitted 
to  avail  itself  of  the  provisions  of 
§  73.213(c)(1)  of  the  Commission's  Rules 
with  respect  to  Station  WJYQ.  Channel 
288A.  Moncks  Corner,  SC,  and  to  the 
allotment  and  pending  applications  for 
Channel  287A  at  Fair  Bluff,  NC.  The 
coordinates  for  Channel  291 A  at  St. 
Stephen  are  33-29-36  and  79-53-21,  the 
coordinates  for  Station  WTUA-FMs 
construction  permit.  The  coordinates  for 
Channel  235A  at  Loris  are  34-05-26  and 
78-52-59,  which  reflect  a  site  restriction 
of  2.5  kilometers  (1.5  miles)  north  to 
avoid  a  short-spacing  to  the  construction 
permit  for  Station  WSSX-FM,  Channel 
236C.  ChaHeston,  SC. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(AMENDEO] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154,  303. 


§73.202    [Anwnded] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  adding  Carolina  Beach, 
-Channel  294A;  removing  Channel  285A 
and  adding  Channel  286C2  at  Havelock; 
removing  Channel  285A  and  adding 
Channel  285C2  at  Hertford;  removing 
Channel  288A  and  adding  Channel 
288C2  at  Jacksonville;  removing  Channel 
228A  and  adding  Channels  252C3  and 
279C3  at  Shallotte;  and  removing 
Channel  287A  and  adding  Channel  283A 
at  Wilmington. 

§73.202   [Ammded] 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  adding  Bucksport,  Channel 
300C2;  removing  Channel  288A  and 
adding  Channel  288C3  at  Dariington: 
removing  Channel  290A  and  adding 
Channel  23SA  at  Loris;  removing 
Channel  268A  and  adding  Channel 
290C3  at  North  Myrtle  Beach;  removing 
Channel  290A  and  adding  Channel  291A 
at  St.  Stephen:  and  removing  Channel 
276A  and  adding  Channel  276C3  at 
Surfside  Beach. 

Federal  Communications  Commission. 

Doniui  R.  Saucy, 

Secretary. 

(PR  Doc.  9i-1445  Filed  1-21-82;  8:45  am) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ot  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 
Ftderal  Grain  Inspection  Service 
7CFRPart68 


United  States  Standards  for  Beans, 
Whole  Dry  Peas,  Split  Peas,  and  Lentils 

AOCNCY:  Federal  Grain  Inspection 

Service.  USD  A.' 

ACTWN:  Advance  notice  of  proposed 

rulemaking. 


I  According  to  the 
requirements  for  the  periodic  review  of 
existing  regulations,  the  Federal  Grain 
Inspection  Service  (FGIS)  invites 
comments  and  suggested  changes  to  the 
United  States  Standards  for  Beans, 
Whole  Dry  Peas,  Split  Peas,  and  Lentils 
under  the  Agricultural  Marketing  Act  of 
1946. 

DATES:  Comments  must  be  submitted  on 
or  before  April  21, 1992. 
ADOflESSES:  Written  comments  must  be 
submitted  to  George  Wollam,  FGIS, 
USDA.  room  0619  South  Building,  P.O. 
Box  96454,  Washington,  DC,  20090-6454; 
telemail  users  may  respond  to 
IRSTAFF/FGIS/USDA;  telex  users  may 
respond  to  7607351,  ANS:FGIS/UC:  and 
telecopy  users  may  respond  to  the 
automatic  telecopier  machine  at  (202) 
720-4628. 

All  comments  received  will  be  made 
available  for  public  inspection  at  room 
0619  South  Building,  1400  Independence 
Avenue  SW.,  Washington,  DC,  during 
regular  business  hours  (7  CFR  1.27(b)). 
ran  niNTHER  inrmmation  contact: 
George  Wollam,  address  as  above, 
telephone  (202)  720-0231. 
SUPPLEMENTARV  mFOMMATION:  This 
periodic  review  of  the  United  States . 


Standards  for  Beans,  Whole  Dry  Peas, 
Split  Peas,  and  Lentils  in  7  CFR  part  68 
is  being  conducted  in  accordance  with 
Executive  Order  12291  and 
Departmental  Regulation  1512-1. 

During  this  review,  FGIS  will  assess 
the  need  for  revision  of  the  various 
sections  of  the  standards,  the  potential 
for  improvements,  and  language  clarity. 
Specifically,  FGIS  will  review  the  need 
to  establish  criteria  for  inspecting 
thresher-run  beans  without  reference  to 
grade. 

FGIS  invites  any  comments  and/or 
suggestions  on  changes  to  the  official 
standards  for  beans,  whole  dry  peas, 
split  peas,  and  lentils. 

Authority:  Sec.  203(c).  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1622). 

Dated:  December  17, 1991. 
lohn  C  Foltz, 
Administrator. 

(FR  Doc.  92-1399  Filed  1-21-82:  8:45  am] 
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7  CFR  Part  68 

United  States  Standards  for  Rice 

agency:  Federal  Grain  Inspection 
Service,  USDA. » 

action:  Advance  notice  of  proposed 
rulemaking. 

summary:  According  to  the 
requirements  for  the  periodic  review  of 
existing  regulations,  the  Federal  Grain 
Inspection  Service  (FGIS)  invites 
comments  and  suggested  changes  to  the 
United  States  Standards  for  Rice  under 
the  Agricultural  Marketing  Act  of  1946. 

DATES:  Comments  must  be  submitted  on 
or  before  April  21, 1992. 

ADDRESSES:  Written  comments  must  be 
submitted  to  George  Wollam,  FGIS, 
USDA,  room  0619  South  Building,  P.O. 
Box  96454.  Washington.  DC.  20090-«454: 
telemail  users  may  respond  to 
IRSTAFF/FGIS/USDA:  telex  users  may 
respond  to  7607351.  ANS:FGIS  UC;  and 
telecopy  users  may  respond  to  the 


'  The  authority  to  exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in  the 
Agricultural  Marketing  Act  of  1946,  as  amended  (7 
U.S.C.  1621-1627),  concerning  inspection  and 
standardization  activities  related  to  grain  and 
similar  commodities  and  products  thereof  has  been 
delegated  to  the  Administrator,  Federal  Grain 
Inspection  Service  (7  VS.C.  75a;  7  CFR  eas). 


'  The  authority  to  exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in  the 
Agricultural  Marketing  Act  of  1946,  as  amended  (7 
U.S.C  1621-1627),  concerning  inspection  and 
standardization  activities  related  to  grain  and 
similar  commodities  and  products  thereof  has  been 
delegated  to  the  Administrator,  Federal  Grain 
Inspection  Service  (7  U.S.C.  75a:  7  CFR  68.5). 
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automatic  telecopier  machine  at  (202) 
720-4628. 

All  comments  received  will  be  made 
available  for  publjc  inspection  in  room- 
0632  USDA  South  Building.  1400 
Independence  Avenue  SW.. 
Washington.  DC.  during  regular 
business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT 

George  Wollam,  address  as  above    ' 
telephone  (202)  720-0231 

SUPPLEMENTARY  INFORMATION:  This 
periodic  review  of  the  United  States 
Standards  for  Rice  in  7  CFR  part  68  is 
being  conducted  in  accordance  with 
Executive  Order  12291  and 
Departmental  Regulation  1512-1. 

During  this  review,  FGIS  will  assess 
the  need  for  revision  of  the  various 
sections  of  the  standards,  the  potential 
for  improvements,  and  language  clarity. 
SpeciHcally,  FGIS  will  review  the  need 
to: 

1.  Establish  standards  for  edible 
brown  rice. 

2.  Establish  a  special  grade  for 
aromatic  rice. 

3.  Increase  the  limits  for  broken 
kernels  removed  by  a  5  plate  for  U.S. 
Nos.  1  and  2  Long  grain,  Medium  grain, 
Short  grain,  and  Mixed  milled  rice, 

4.  Eliminate  the  class  Screenings 
milled  rice, 

5.  Revise  the  definitions  of  the  classes 
Long  grain.  Medium  grain.  Short  grain, 
and  Mixed  rough  rice  by  eliminating  the 
requirement  that  these  classes  must 
contain  more  than  25  percent  whole 
kernels,  and 

6.  Revise  the  definitions  of  the  classes 
Second  head.  Screenings,  and  Brewers 
milled  rice  by  eliminating  the  southern 
production  criteria  and  adopting  the 
western  production  criteria  for  rice 
grown  in  all  areas  of  production. 

FGIS  invites  any  comments  and/or 
suggestions  on  changes  to  the  official 
standards  for  rice. 

Authority:  Sees.  202-208, 60  Stat.  1087,  as 
amended  (7  U.S.C  1621  et  seq.]. 
Dated:  December  20, 1991 

John  C  FolU, 

Administrator 

[FR  Doc.  92-1400  Filed  1-21-92;  8:45  am] 
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Food  Safety  and  Inspection  Service 

9CFR  PART  391 

[DoctotNo.»1-040P] 

Fee  Increaee  for  Inspection  Services 

AOENCV:  Food  Safety  and  Inspection 
Service,  USDA. 
actwn:  Proposed  rule. 


:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
increase  the  fees  charged  by  FSIS  to 
provide  overtime  and  holiday 
inspection,  voluntary  inspection, 
identification,  certificatioa  or 
laboratory  services  to  meat  and  poultry 
establishments.  The  fee  increase  would 
reflect  the  increased  costs  of  providing 
these  services  due  primarily  to  the 
increase  in  salaries  of  Federal 
employees  allocated  by  Congress  under 
the  Federal  Employees  Pay 
Comparability  Act  of  1990.  - 

DATES:  Comments  must  be  received  on 
or  before;  February  6, 1992. 

ADDRESSES:  Send  written  comments  to 
the  Policy  Office,  Attention:  Linda 
Carey,  FSIS  Hearing  Clerk,  room  3171, 
South  Agriculture  Building,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250- 
3700.  Oral  comments  as  provided  under 
the  Poultry  Products  Inspection  Act 
should  be  directed  to  Mr.  William 
LWest,  (202)  720-3367.  (See  also 
"Comments"  under  Supplementary 
Information.) 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  William  L  West.  Director,  Budget 
and  Finance  Division,  Administrative 
Management,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
3700,  (202)  720-3367.  -^ 

SUPPLEMENTARY  INFORMATKNI: 

Executive  Order  12291 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  not  to  be 
a  "major  rule."  It  will  not  result  in  an 
annual  effect  of  the  economy  of  $100 
million  or  more;  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  in  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The  fee 
increases  reflect  a  small  increase  in 


costs  only  to  establishments  that  elect  to 
utilize  certain  inspection  services. 

Effect  on  Small  Entities 

The  Administrator,  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defmed  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601)  because  the  fees  provided  for  in 
this  document  reflect  only  a  minimal 
increase  in  the  costs  currently  borne  by 
those  entities  which  elect  to  utilize 
certain  inspection  services. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposal.  Written  comments  should 
be  sent  to  the  Policy  Office  and  should 
refer  to  the  docket  number  that  appears 
in  the  heading  of  this  document.  Any 
person  desiring  an  opportunity  for  oral 
presentation  of  views  as  provided  under 
the  Poultry  Products  Inspection  Act 
must  make  such  request  to  Mr.  West  so 
that  arrangements  may  be  made  for 
such  views  to  be  presented.  A  record 
will  be  made  of  all  views  orally 
presented.  All  comments  submitted  in 
response  to  this  action  will  be  available 
for  public  inspection  in  the  Policy  Office 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Background 

Each  year  the  fees  for  certain  services 
rendered  by  FSIS  to  operators  of  official 
meat  and  poultry  establishments, 
importers,  or  exporters  are  reviewed, 
and  a  cost  analysis  is  performed  to 
determine  if  such  fees  are  adequate  to 
recover  the  costs  of  providing  the 
Services.*  The  analysis  relates  to  fees 
charged  in  connection  with  overtime 
and  holiday  inspection,  voluntary 
inspection,  identification,  certification, 
or  laboratory  services.  The  fees  to  be 
charged  for  these  services  have  been 
determined  by  an  analysis  of  data  on 
the  current  cost  of  these  services  and  by 
estimating  costs  associated  with  the 
coming  year's  operations  of  the  program, 
including  increases  In  those  costs  due  to 
an  increase  in  the  salaries  of  Federal 
employees  allocated  by  Congress  under 
the  Federal  Employees  Pay 
Comparability  Act  of  1990,  and  by  other 
increases  affecting  Federal  employees, 
such  as  costs  for  benefits. 

Based  on  the  Agency's  analysis  of  the 
increased  costs  in  providing  these 


'  The  coat  analysii  ii  on  file  with  the  FSIS 
Hearing  Clerk.  Copies  may  be  requested  free  of 
charge  from  the  FSIS  Hearing  Clerk,  room  3171. 
South  Agriculture  Building.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of  Agriculture. 
Washington.  DC  2025O-370a 


services  to  be  incmred  as  a  result  of  the 
pay  raise  of  4.2  percent  for  Federal 
employees  effective  January  1992,  of 
increasing  number  employees  covered 
by  the  Federal  Employees  Retirement 
System  in  1992,  which  is  subject  to  the 
Federal  Insurance  Contributions  Act 
(FICA)  wage  tax.  and  of  increased 
health  insurance  costs,  FSIS  proposes  to 
increase  the  fees  relating  to  such 
services. 

The  Agency  charges  for  the  costs  of 
services  that  are  incidental  to 
mandatory  inspection.  Mandatory 
inspection  by  Federal  inspectors  of  meat 
and  poultry  slaughtered  and/or 
processed  at  official  establishments  is 
provided  for  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.] 
and  the  Poultry  Products  Inspection  Act 
(21  U.S.C.  451  etseq.).  Such  inspection  is 
required  to  ensure  the  safety, 
wholesomeness,  and  proper  labeling  of 
meat  and  poultry  products. 

The  ordinary  costs  of  providing  that 
inspection  are  borne  by  the  U.S. 
Government.  However,  costs  for  these 
inspection  services  performed  on 
holidays  or  on  an  overtime  basis  may  be 
incurred  to  accommodate  the  business 
needs  of  particular  establishments.  Any 
or  all  of  these  costs  which  are  not  a  part 
of  the  mandatory  inspection  service  are 
recoverable  by  the  Government 

Section  307.5  (9  CFR  307.5)  of  the  meat 
inspection  regulations  provides  that 
FSIS  shall  be  reimbursed  for  the  cost  of 
meat  inspection  on  holidays  or  on  an 
overtime  basis  at  the  rate  specified  in 
S  391.3,  Currently  $28.32  per  inspector 
hour.  Similariy.  S  381.38  (9  CFR  381.38) 
of  the  poulti^  products  inspection 
regulations  provides  that  FSIS  shall  be 
reimbursed  for  the  cost  of  poultry 
inspection  on  holidays  or  on  an 
overtime  basis  at  the  rate  specified  in 
S  391.3,  currently  $28.32  per  inspector 
hour.  These  fees  would  be  increased  to 
$29.72  per  inspector  hour. 

FSIS  also  provides  a  range  of 
voluntary  inspection  services  (9  CFR 
350.7,  351.8,  351.9,  352.5,  354.101.  355.12. 
and  362.5):  the  costs  of  which  are  totally 
recoverable  by  the  Government.  These 
services,  provided  under  Subchapter  B — 
Voluntary  Inspection  and  Certification 
Service,  are  provided  under  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  (7  U.S.C.  1621  et  seq.)  to  assist 
in  the  orderly  marketing  of  various 
animal  products  and  byproducts  not 
subject  to  the  Federal  Meat  Inspection 
Act  or  the  Poultry  Products  Inspection 
Act. 

The  basic  hourly  rate  for  providing 
such  certification  and  inspection  service 
is  currently  $27.72  per  inspector  hour  as 
specified  in  {  391.2.  The  overtime  and 
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holiday  hourly  rate  is  currently  $28.32  as 
specified  in  S  391.3.  the  rate  for 
laboratory  services  is  currentiy  $47.96 
per  hour  as  specified  in  i  391.4.  The 
hourly  rates  for  these  services  would  be 
increased  to  $29.00,  $29.72,  and  $49.80, 
respectively. 

List  of  Subjects  in  •  CFR  Part  391 

Meat  inspection;  Poultry  products 
inspection;  Fees  and  charges. 

Accordingly,  9  CFR  391,  the  Federal 
meat  and  poultry  products  inspection 
regulations  would  be  amended  as 
follows: 

PART  391-{  AMENDED) 

1.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

AnthofUy:  21  U.S.C  601  et  seg..  460  el  seq.: 
7  CFR  2.17  (g)  and  (i).  ZSSi  7  U.S.C  304. 1622. 
and  1624. 

2.  Sections  391.2,  391.3.  and  391.4 
would  be  revised  to  read  as  follows: 


S  391.2  -  Bms  tkiM  rstc 

The  base  time  rate  for  inspection 
services  provided  pursuant  to  SS  350.7. 
351.8,  351.9,  352.5.  354.101. 355.12.  and 
362.5  shall  be  $29.00  per  hour,  per 
program  employee.  1 

S  391.3   Ovwlbiw  and  hoMay  nta. 

The  overtime  and  holiday  rate  for 
inspection  services  provided  pursuant  to 
§  S  307.5, 350.7.  351.8,  351.9.  352.5, 
354:101, 355.12.  362.5.  and  361.38  shall  be 
$29.72  per  hour,  per  program  employee. 


9  391.4    Laboratory  i 

The  rate  for  laboratory  services 
provided  pursuant  to  §5  350.7,  351.9, 
352.5,  354.101.  355.12,  and  362.5  shall  be 
$49.80  per  hour,  per  program  employee. 

Done  at  Washington.  DC,  on  January  2. 
1992. 


Ronald ).  Pnicha, 

Acting  Adminiatralor. 

(FR  Doc.  92-1511  Filed  1-21-92;  «k4S  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  705  ' 

ConuiHintty  Davalopment  R«voivina 
Loan  Program  for  Credit  Uniona 

AOENCr.  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  rule. " 

9UMMAIIV:  The  current  regulations  in  12 
CFR  part  705  govern  loam  made  from  a 
revolving  loan  fund  to  certain  low- 
income  credit  unions.  The  NCUA  Board 
is  proposing  to  modify  1 705.7(bK2)  of 


the  regulations  so  as  to  allow 
disbursement  of  the  entire  loan  proceeds 
in  a  single  pa>'ment  without  the  credit 
union  having  to  generate  matching  funds 
at  the  time  of  disbursement.  The 
intended  effect  of  this  amendment  is  to 
provide  expeditious  disbursement  of 
loan  funds  to  participating  credit  unions. 
DATES:  Comments  must  be  submitted  by 
February  21, 1992. 

AOOncsSES:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1778  G 
Street,  NW.,  Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McKenna.  Office  of  General 
Counsel,  at  the  above  address  or 
telephone:  (202]  682-9630. 
SUFPLEMENTARY  INFORMATION:  The 
purpose  of  the  Community  Development 
Revolving  Loan  Program  ("Program")  is 
to  make  reduced  rate  loans  to  both 
federal  and  state-chartered  credit 
unions  serving  low  income  communities 
so  that  those  credit  unions  may  provide 
needed  financial  services  and  help  to 
stimulate  the  economy  in  the 
communities  served.  To  implemoit  the 
Program  the  NCUA  Board  published  a 
final  rule  on  September  16. 1987  (52  FR 
34891).  The  final  regulation  set  forth; 
among  other  things,  the  scope  and 
purpose  of  the  program,  application 
procedures,  types  of  activities 
participating  credit  unions  can  perform, 
and  the  procedure  for  disbursing  and 
collecting  loans.  Although  the  Program 
has  functioned  well,  the  Board  is 
proposing  a  technical  amendment  to 
provide  for  more  expeditious 
disbursement  of  Program  loan  proceeds. 

Currently,  under  %  705.7  of  the 
Regulations,  loans  of  up  to  $200,000  may 
be  made  to  participating  credit  unions. 
Loan  funds  must  be  matched  dollar  for 
dollar  with  increased  shares  by  the 
participating  credit  union.  Only  50%  of 
the  loan  will  be  disbursed  if  the  credit 
union  has  not  met  the  dollar  for.  dollar 
match  at  the  time  its  loan  is  approved. 
The  remainder  of  the  funds  are  only 
made  available  to  the  credit  union  after 
it  has  documented  that  it  has  met  the 
match  requirement  for  the  total  amount 
of  the  loan.  This  procedure  was  set  forth 
to  alleviate  some  of  the  perceived  risk  of 
the  loan  not  being  repaid  in  a  timely 
manner. 

The  NCUA  Board  believes  it  is 
important  to  expeditiously  disburse  loan 
funds  to  participating  credit  imions  to 
help  them  provide  financial  services  in 
their  communities.  Furthermore,  during 
the  two  years  NCUA  has  administered 
the  Program,  no  participating  credit 
union  has  failed  to  make  its  loan 
payments  on  time.  Therefore,  the  Board 
believes  that  a  loan  can  be  disbursed  in 


its  entirety  even  if  the  credit  union  has 
not  met  the  matching  requirement.  The 
matching  requirement  is  still  an 
important  aspect  of  the  Program  and 
participating  credit  unions  will  have  to 
match  the  loan  amount  received  from 
the  Program  with  increased  shares, 
dollar  for  dollar,  within  one  year  of  the 
approval  of  their  loans.  A  participating 
credit  union's  failure  to  generate  the 
required  match  within  one  year  of  the 
approval  of  the  loan  will  result  in  the 
reduction  of  the  loan  proportionate  to 
the  amount  of  match  actually  generated. 
Any  funds  already  advanced  to  the 
credit  union  in  excess  of  the  revised 
amount  must  be  repaid  immediately  to 
NCUA.  The  NCUA  Board  is  proposing  to 
amend  5  705.7(b)(2)  of  the  Regulations  in 
order  to  allow  for  disbursement  of  the 
entire  loan  proceeds  in  a  single  payment 
without  the  credit  union  having  to 
generate  the  match  by  the  time  of 
disbursement  The  Board  would  still 
have  the  flexibility  to  withhold  a  portion 
of  the  loan  where  deemed  appropriate 
for  safety  and  soundness  reasons. 

Paperwork  ReductioD  Act 

The  Office  of  Management  and  Budget 
has  approved  the  collection 
requirements  contained  in  part  705  of 
NCUA's  Regulations  (0MB  No.  3133- 
0109).  The  proposed  amendment  does 
not  change  the  paperwork  requirements. 

Regulatory  Flexaiility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant - 
economic  impact  a  proposed  regulation 
may  have  on  a  substantial  number  of 
small  credit  unions  (primarily  those 
under  $1  million  in  assets),  liie 
proposed  amendment  is  less  restrictive 
than  the  current  regulation.  Overall,  the 
NCUA  Board  expects  the  change  to 
benefit  credit  unions  by  permitting  them 
to  receive  the  entire  loan  proceeds 
before  meeting  the  required  match. 
Accordingly,  the  Board  determines  and 
certifies  that  this  proposed  amendment 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
credit  unions  and  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Executive  Order  12612 

Executive  Order  12612  requires  NCUA 
to  consider  the  effect  of  its  actions  on 
state  interests.  The  Program  is 
implemented  in  its  entirety  by  the 
NCUA.  The  proposed  amendment,  if 
jdopted,  will  make  it  easier  for  all  credit 
unions  participatiiig  in  the  Program, 
including  state-chartered  credit  unions, 
to  receive  approved  loans  in  their 
entirety.  Therefore,  the  NCUA  Board 
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has  determined  that  the  proposed 
amendment,  if  adopted,  will  not  a  have 
a  substantial  direct  effect  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government. 

List  of  Subjects  in  12  CFR  Part  705 

Community  development,  Credit 
unions,  Loan  programs — housing  and 
community  development.  Reporting  and 
recordkeeping  requirements.  Technical 
assistance. 

By  the  National  Credit  Union 
Administration  Board  on  January  15. 1992. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly.  NCUA  proposes  to 
amend  12  CFR  part  705  as  follows: 

PART  705-COMMUNITY 
DEVELOPMENT  REVOLVING  LOAN 
PROGRAM  FOR  CREDIT  UNIONS 

1.  The  authority  citation  for  part  705 
continues  to  read  as  follows: 

Authority:  Pub.  L  97-35,  95  Stat.  498;  Pub. 
L  99-609,  note  to  42  U.S.C.  9822:  Pub.  L 101- 
144. 

2.  Section  705.7(b)(2)  is  revised  as 
follows: 

§  70S.7    Loans  to  participating  credH 
union*.     ' 

***** 

(b)  *  *  * 

(2)  Upon  approval  of  its  loan 
application,  and  before  it  meets  its 
matching  requirement,  a  participating 
credit  union  may  receive  the  entire  loan 
commitment  in  a  single  payment.  If  any 
funds  are  withheld,  the  remainder  of  the 
funds  committed  will  be  available  to  the 
participating  credit  union  only  after  it 
has  documented  that  it  has  met  the 
match  requirement  for  the  total  amount 
of  the  loan  committed. 
*        •        *        *        *  - 

jFR  Doc.  92-1550  Filed  1-21-92:  8:45  am] 
BILUNQ  COOE  7$3S-01-M 


12  CFR  Part  722 

Appraisals 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Proposed  rule. 

SUMIMARY:  The  NCUA  Board  is 
proposing  to  amend  part  722  to  exempt 
additional  transactions  from  the 
requirements  of  the  appraisal  regulation. 
The  proposed  amendments  would: 
Permit  federally-insured  credit  unions  to 
use  appraisals  prepared  for  loans 
insured  or  guaranteed  by  an  agency  of 
the  federal  government  if  the  appraisal 


conforms  to  the  requirements  of  the 
federal  insurer  or  guarantor;  and  add  a 
definition  of  "real  estate"  and  "real 
property"  to  clarify  that  the  appraisal 
regulation  does  not  apply  to  mineral 
rights,  timber  rights,  or  growing  crops. 
This  amendment  reduces  appraisal  costs 
for  credit  unions. 

DATES:  Comments  must  be  submitted  by 
March  23, 1992. 

ADDRESSES:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1776  G 
Street,  NW.,  Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael ).  McKenna.  Office  of  General 
Counsel,  at  the  above  address  or 
telephone:  (202)  682-9630 

SUPPLEMENTARY  INFORMATION: 

Discussion 

Title  XI  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  ("FIRREA  •)  directed  NCUA  and 
the  other  fmancial  institution  regulatory 
agencies,  to  publish  appraisal  rules  for 
federally  related  real  estate  transactions 
within  the  jurisdiction  of  each  agency.  In 
accordance  with  statutory  requirements, 
NCUA's  final  nale  set  minimum 
standards  for  appraisalfrused  in 
connection  with  federally  related  real 
estate  transactions  and  identified  those 
transactions  that  require  a  state  certified 
appraiser  and  those  that  require  either  a 
state  certified  or  licensed  appraiser.  The 
final  rule  was  published  July  25. 1990  (55 
FR  30199).  The  NCUA  Board  is 
proposing  to  amend  part  722  to  exempt 
additional  transactions  from  the 
requirement  of  the  appraisal  regulation. 

Government  Guaranted  Loans 

The  NCUA  Board  proposes  to  amend 
subsection  722.3(a)  to  add  a  new 
paragraph  (6)  which  would  exempt  from 
the  appraisal  requirement  any 
transaction  involving  a  loan  insured  or 
guaranteed  by  an  agency  of  the  federal 
government  if  that  loan  is  supported  by 
a  current  appraisal  that  meets  the 
standards  of  the  federal  agency 
providing  the  insurance  or  guarantee. 
The  NCUA  Board  is  proposing  this 
amendment  in  response  to  credit  unions' 
concern  about  the  differences  in 
requirements  for  appraisals  under  part 
722  and  appraisals  required  by  various 
federal  agencies  insuring  or 
guaranteeing  the  loans. 

Because  of  differences  in  appraisal 
requirements,  it  may  not  be  clear  to 
credit  unions  what  appraisal  rules  are 
applicable  to  a  particular  transaction.  At 
least  one  credit  union  manager  was  told 
that  certain  federal  loan  insurance  or 
guarantee  programs  do  not  allow  their 
appraisers  to  report  any  additional 


information  in  an  appraisal  or  prepare  a 
supplement  to  an  appraisal  which 
includes  information  beyond  that 
required  on  the  agency's  appraisal  form. 
Consequently,  some  credit  unions  may 
believe  that  they  are  required  to  obtain 
two  separate  appraisals  in  order  to 
comply  with  the  requirements  of  the 
federal  insurer  or  guarantor  and  the 
requirements  of  part  722. 

The  proposed  amendment  would    •  ' 
eliminate  this  problem  by  exempting 
those  transactions  that  involve  federally 
insured  or  guaranteed  loans  from 
NCUA's  appraisal  rule  if  the  transaction 
is  supported  by  a  current  appraisal  that 
conforms  to  the  requirements  of  the 
insuring  or  guaranteeing  agency.  The 
NCUA  Board  believes  that  the  appraisal 
standards  of  the  federal  agencies  that 
insure  or  guarantee  loans  protect  federal 
financial  and  public  policy  interests  in 
those  real  estate-related  transactions. 
Consequently,  requiring  these 
transactions  to  meet  additional 
appraisal  requirements  may  increase 
costs  for  federally  insured  credit  unions 
and  consumers  of  federally  insured  or 
guaranteed  loans  without  providing 
additional  benefits  or  furthering  the 
purposes  for  which  title  XI  of  FIRREA 
was  enacted.  Furthermore,  without  this 
exemption  credit  unions  would  be  at  a 
competitive  disadvantage  in  granting 
these  types  of  loans  if  other  financial 
institutions  have  this  exemption. 

Defmition  of  "Real  Estate"  and  "Real 
Property" 

The  NCUA  Board  is  also  proposing  a 
technical  amendment  which  adds  a 
defmition  of  real  estate  and  real 
property  to  its  appraisal  rule.  This 
change  is  being  made  in  response  to 
questions  concerning  the  application  of 
the  appraisal  rule  to  interests  in  real 
property  such  as  mineral  rights,  standing 
timber  and  growing  crops. 

Title  XI  of  FIRREA  does  not  define 
"real  estate"  or  "real  property"  nor  does 
the  context  in  which  these  terms  are 
used  unambiguously  suggest  that  the 
terms  are  intended  to  have  different 
technical  meanings.  For  instance,  real 
estate-related  financial  transaction  is 
defined  in  FIRREA  and  part  722  of 
NCUA's  Regulations  as: 

Any  transaction  involving  (1)  the  sale, 
leage,  purchase,  investment  in  or  exchange  of 
real  property,  including  interests  in  property, 
or  the  financing  thereof;  (2)  the  refinancing  of 
real  property  or  interests  in  real  property: 
and  (3)  the  use  of  real  property  as  security  for 
a  loan  or  investment,  including  mortgage 
backed  securities. 

Section  1110  of  FIRREA  also  directed 
NCUA  to  issue  regulations  that  require 
"real  estate  appraisals  be  performed  in 
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accordance  with  generaliy  accepted 
appraisal  standards  promulgated  by  the 
Appraisal  Foundation."  The  Appraisal 
Foundation's  standards,  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  ('USPAF').  have  separate 
defmitions  for  real  property  ("the 
interest,  benefits,  and  rights  inherent  in 
the  ownership  of  real  estate")  and  real 
estate  ("an  identified  parcel  or  tract  of 
land,  including  improvements,  if  any"]. 
USPAP  also  recognizes  that  the  terms 
are  used  interchangeably  in  some 
jurisdictions.  Furthermore,  state  laws 
define  real  estate  or  real  propertj'  in 
various  ways.  Some  states  include 
timber,  mineral  rights  and  growing  crops 
within  the  general  definition  of  real 
estate.  This  .may  cause  confusion  on 
whether  such  transactions  come  within 
the  scope  of  the  rule. 

In  its  appraisal  rule,  the  NCUA  Board 
used  real  property  and  real  estate 
interchangeably  to  mean  interests  in  an 
identified  parcel  or  tract  uf  land  and 
improvements.  However,  it  is  not  clear 
whether  these  terms  were  intended  to 
include  mineral  rights,  timber  rights,  or 
growing  crops,  since  valuation  of  such 
interests  generally  requires  the  services 
of  a  professional  other  than  a  real  estate 
appraiser.  The  proposed  amendment 
makes  NCUA's  intent  clear  by  defining 
real  property  and  real  estate  for 
purposes  of  the  appraisal  regulation  as 
"an  identified  parcel  or  tract  of  land, 
including  easements,  rights  of  way, 
undivided  or  future  interests  and  similar 
rights  in  a  tract  of  land,  but  excluding 
mineral  rights,  timber  rights,  or  growing 
crops."  The  proposed  change  will  allow 
NCUA's  rule  to  remain  consistent  with 
the  other  regulatory  agencies*  rules  with 
respect  to  the  definition  of  real  property 
and  real  estate.  Few,  if  any,  federally 
insured  credit  unions  make  loans 
secured  by  mineral  rights  or  timber 
rights.  A  limited  number  of  credit 
unions,  with  agriculturally-based  fields 
uf  membership,  make  loans  secured  by 
growing  crops.  In  those  cases,  NCUA 
will  ccHitinue  to  monitor,  through  the 
normal  examination  process,  the  credit 
unions'  methods  for  establishing  the 
value  of  their  security  interests. 

Paperwork  Reduction  Act    | 

The  OfHce  of  Management  and  Budget 
has  approved  the  collection 
requirements  contained  in  part  722  of 
NCUA's  Regulations  (OMB  No.  3133- 
0125)  relating  to  appraisal  requirements 
in  federally  related  transactions  for 
federally-insured  credit  unions.  The 
proposed  amendments  do  not  change 
the  paperwork  requirements. 


Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  proposed 
regulation  may  have  on  a  substantial 
number  of  small  credit  unions  (primarily 
those  under  Si  million  in  assets). 
Overall,  the  NCUA  Board  expects  the 
changes  to  benefit  consumers  and 
federally-insured  credit  unions 
regardless  of  size  by  reducing  costs 
without  substantially  increasing  the  risk 
of  loss  for  federally  insured  credit 
unions  from  fraudulent  or  inaccurate 
appraisals  of  real  esta'.e  collateral.  In 
addition,  most  small  credit  unions  do 
not  offer  real  estate  loans.  Accordingly 
the  Board  determines  and  certifies  that 
these  proposed  amendments  do  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  and  that  a  Regulatory  Flexibility 
Analysis  is  not  required.  '   ' 

Executive  Order  12612 

Executive  Order  12612  requires  NCUA 
to  consider  the  effect  of  its  actions  on 
state  interests.  FIRREA  requires  that  the 
appraisal  regulations  apply  to  all 
federally  insured  credit  unions.  If  the 
proposed  amendments  are  adopted, 
regulatory  requirements  for  state- 
chartered  federally-insured  credit 
unions  will  be  reduced.  Therefore,  the 
NCUA  Board  has  determined  that  the 
proposed  amendments,  if  adopted,  will 
hot  have  a  substantial  direct  effect  on 
the  states,  on  the  relationship  between 
the  national  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various  le\'els 
of  government. 

List  of  Subjects  in  12  CFR  Part  722 

Appraisals.  Credit  unions.  Mortgages, 
Reporting  and  recordkeeping 
requirements.  State-certified  and  State- 
licensed  appraisers. 

By  the  National  Credit  Union 
Adminisiratjon  Board  on  fanuary  15. 1992. 
Becky  Baker. 
Secretary  of  the  Board. 

Accordingly.  NCUA  proposes  to 
amend  12  CFR  part  722  as  follows: 

PART  722— APPRAISALS 

1.  The  authority  citation  for  part  722 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1768. 1789  and  Pub.  L. 
No.  101-73. 

2.  In  §  722.2  existing  paragraphs  (g) 
through  (k)  are  redesignated  as 
paragraphs  (h)  through  (I)  and  a  new 
paragraph  (g)  is  added  to  read  as 
follows: 


$722.2    OefMtions. 

*         •         «         *         * 

(g)  Rti.il  estate  or  real  property  means 
an  identified  parcel  pr  tract  of  land, 
including  easements,  rights  of  way, 
undi\  'vit-d  or  future  interests  and  similar 
rights  in  t  tract  of  land,  but  excluding 
mineral  rights,  timber  rights,  and 

growing  crops. 

«        •        •        *        * 

-  3.  In  §  722.3,  paragraph  {a)(4](iv)  and 
(a)(5)  are  revised  and  a  new  paragraph 
(a)(6]  is  added  to  read  as  follows: 

§  722.3    Appraisal  not  reouired; 
transactions  requiring  a  Stata-cartif  iad  ol^ 
Hcenaad  appraiser. 

(a)*     *     * 

(4)*     •     • 

(iv)  There  has  been  no  obvious  and 
material  deterioration  in  maricet 
conditions  or  physical  aspects  of  the 
property  which  would  threaten  the 
institution's  collateral  protection;  (5)  A 
regulated  institution  purchases  a  loan  or 
interest  in  a  loan,  pooled  loans,  or 
interest  in  real  property,  including 
mortgage-backed  securities,  provided 
that  the  appraisal  prepared  for  each 
pooled  loan  or  real  property  interest  met 
the  requirement  of  this  regulation,  if 
applicable,  at  the  time  of  origination;  or 

(6)  A  regulated  institution  makes  or 
purchases  a  loan  secured  by  real  estate, 
which  loan  is  insured  or  guaranteed  by 
an  agency  of  the  United  States, 
government  and  is  supported  by  an 
appraisal  that  conforms  to  the 
requirements  of  the  insuring  or 
guaranteeing  agency. 
«        ♦        •        •        « 

[FR  Doc.  92-1549  Filed  1-21-92;  8:45  am| 
BtLLBM  CODE  7S39-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Ooeiiet  No.  91-NM-283-AD] 

Airworthiness  Directives;  British 
Aerospace  Viscount  IModel  744, 745D, 
and  810  Series  Airplanes 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  Viscount  Model  744, 
745D,  and  810  airplanes.  This  proposal 
would  require  visual  inspection  and 
rework  of  the  nose  and  main  landing 
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gear  retraction  jacks  eMembtjr;  renioval 
of  any  obalmctieaB,  if  oecessary;  and 
repair  or  replacement  of  damaged  parta. 
This  pnq)08ai  is  prompted  by  a  r^mrted 
failure  of  a  nose  landing  gear  to  lower, 
while  the  normal  extension  landing  gear 
system  was  being  used.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  one  or 
more  of  the  landing  gears. 

DATES:  Comments  must  be  received  by 
March  9, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate.  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-283-AD.  1601  Lind 
Avenue  SW,,  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  b^  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414;  Dulles 
International  Airport.  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder,  Standardization 
Branch,  AMN-113.  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2146;  fax  (206)  227- 
1320. 

SUPPLEMENTARY  INTOnMATION; 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argument  as  they 
may  desire.  Communications  riiould 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  comraunicatioos 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comraents, 
in  the  Rules  Docket  £or  exandiiation  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  tins 
proposal  will  be  filed  ia  the  Rules 
Docket 


ConmeBters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Xonments  to 
Docket  Number  gi-NM-283-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaQabifity  of  NFHMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Aiiplane  Directorate, 
ANM-103,  Attention  Rules  Docket  No. 
91-NM-283-AD,  1801  Lind  Avenue  SW.. 
Renton,  Washington  98065-4056. 

Discussion 

The  Civil  Aviation  Authority,  which  is 
the  airworthiness  authority  of  the 
United  Kingdom,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  all  British  Aerospace  Viscount  Model 
744,  7450,  and  810  series  airplanes.  The 
Civil  Aviation  Authority  advises  that  a 
case  has  been  reported  of  a  Viscount 
Model  806  series  airplane,  whose  pilot 
had  to  use  the  emergency  landing  gear 
system,  when  the  normal  system  failed 
to  work.  The  nose  landing  gear 
retraction  jack  shuttle  valve 
malfunctioned,  which  prevented  the 
nose  tmdercarriage  frcnn  lowering.  It  has 
been  established  that  the  cause  was  the 
seizure  of  the  shuttle  within  the  shuttle 
valve  assembly.  Cadmium  plating  within 
the  bore  of  a  valve  end  connector  had 
degraded,  restricting  the  movement  of 
the  shuttle,  if  tmcorrected,  this  condition 
could  result  in  the  failure  of  one  or  more 
of  the  landing  gears  to  lower. 

British  Aerospace  has  issued  Viscoimt 
Alert  Preliminary  Technical  Leaflet 
(PTL)  319  (for  Model  744  and  745D  series 
airplanes)  and  PTL  188  (for  Model  810 
series  airplanes],  both  dated  March  14, 
1990,  whidi  describe  procedures  for 
visual  inspection  and  rework  of  the  nose 
and  main  landing  gear  retraction  jacks 
shuttle  valve  assembly;  removal  of  any 
obstructions,  if  necessary;  and  repair  or 
replacement  of  damaged  parts.  The  Civil 
Aviation  Authority  has  classified  these 
service  bulletins  as  mandatory. 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  type  certificated  for  operabon  in  the 
United  States  under  the  inovisions  of 
Section  21  J!9  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
Airworthiness  agreement.  Pursuant  to  a 
bilateral  airworthiness  agreement,  the 
Civil  Aviatioo  Autiiority  has  kept  the 
FAA  totally  infbnned  of  tiie  above 
situation.  The  FAA  has  exananed  the 
findings  of  the  Qvil  Aviation  Authority, 
reviewed  all  availabla  in&vraation,  and 
determined  that  AD  actian  is  neoessary 


for  products  of  this  type  desi^  Uiat  are 
certificated  for  operation  in  the  United 
States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  visual 
inspection  and  rework  of  the  nose  and 
main  landing  gear  retraction  jacks 
shuttle  valve  assembly;  removal  of  any 
obstructions,  if  necessary;  and  repair  or 
replacement  of  damaged  parts,  llie 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  previously  described. 

It  is  estimated  that  29  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  50  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  The  cost  of  parts  is 
expected  to  be  negligible.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $79,750. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  snffident  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedwes  (44  FR 11034,  Febniary 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  oopy  of  the  draft  regulatory 
evaluation  prepared  for  tnis  action  is 
contained  in  the  Rules  Docket.  A  oopy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption ' 


List  of  Sabjecto  ia  14  CFR  Part  M 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Tlie  ftoposad  Aaaand— nt 

Accordingly,  pursuant  to  the  authority 
delegated  to  lae  by  the  Adaunistrator, 
the  Federal  Aviation  AdninislratiQa 
proposes  to  mend  14  CFR  part  39  of  die 
Federal  Aviatioa  Regulations  as  foMows: 
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PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  fellows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  use.  106(g];  and  14  CFR  11.89. 


§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  91-NM-283-AO. 

Applicability:  All  Viscount  Model  744.  745, 
and  810  series  airplanes;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  one  or  more  of  the 
landing  gear,  accomplish  the  following: 

(a)  Within  SCO  hours  time  in-service  or 
within  6  months  after  the  effective  date  of 
this  AD.  whichever  occurs  first,  accomplish 
the  following  procedures  in  accordance  with 
British  Aerospace  Viscount  Aleri  Preliminary 
Technical  Leaflet  (PTL)  319  (for  Model  744 
and  745D  series  airplanes]  or  PTL  188  (for 
Model  810  series  airplanes),  both  dated 
March  14. 1990,  as  applicable: 

(1)  Remove  the  nose  and  main  landing  gear 
retraction  jacks.  Remove  the  shuttle  valve 
elbow  connections,  pari  numbers  70050-09 
and  74450-117,  and  the  shuttle,  part  number 
A5133-7,  from  the  jacks,  in  accordance  with 
the  service  bulletin. 

(2)  Ream  the  bore  of  each  shuttle  valve 
elbow  connection,  and  chamfer  the  elbow 
bore  aperture  to  45  degrees.  Remove  the 
swarf  and  clean  each  shuttle  valve  elbow  If 
any  r.esidual  obstructions  or  burrs  are 
detected,  prior  to  further  flight,  remove  them 
in  accordance  with  the  service  bulletin. 

(3)  Visually  inspect  the  "hard  chrome" 
plating  of  the  shuttle  for  damage.  If  any 
damaged  or  binding  shuttles  are  detected, 
prior  to  further  flight,  replace  them  with  new 
parts,  in  accordance  with  the  service  bulletin. 

(4)  Visually  inspect  the  bores  in  the 
retraction  jack  cylinder  ends  for  obstructions. 
If  any  obstructions  or  damaged  parts  are 
detected,  prior  to  further  flight,  remove  or 
replace  them  in  accordance  with  the  service 
bulletin. 

(5)  Reassemble  the  shuttles  and  shuttle 
valve  elbow  connections  to  their  respective 
retraction  jacks.  Immediately  subsequent  to 
installation  and  reassembly,  perform  bench 
checks  on  the  retraction  jack  assemblies,  in 
accordance  with  the  Viscount  Maintenance 
Manual,  to  ensure  proper  operation  of  the 
shuttle  valves.  If  any  malfunctioning  parts  are 
detected,  prior  to  further  flight,  repair  or 
replace  them  in  accordance  with  the 
Maintenance  Manual.  Reinstall  the  retraction 
jacks  on  the  airplane,  bleed  the  hydraulic 
system  and  perform  landing  gear  functioning 
checks  in  accordance  with  the  Viscount 
Maintenance  Manual.  If  any  malfunctioning 
parts  are  detected,  prior  to  further  flight, 
replace  or  repair  them  in  accordance  with  the 
Maintenance  Manual. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 


Transport  Airplane  Directorate.  The  request 
should  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Standardization  Branch.  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
7. 1992. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  92-1490  Filed  1-21-92;  8:45  am] 

BIUJNG  COOC  4t1l>-19-« 


14  CFR  Part  39 

[  Docket  No.  91-NM-265-AD] 

Airworthiness  Directives;  British 
Aerospace  iModel  ATP  Series 
Airpianes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  Model  ATP  series 
airplanes.  This  proposal  would  require 
repetitive  application  of  rain  repellent 
fluid  onto  the  windshields  and  adjacent 
sliding  side  windows.  A  terminating 
action  is  also  provided,  which,  when 
accomplished,  would  eliminate  the  need 
for  repetitive  applications  of  raid 
repellent  fluid.  This  proposal  is 
prompted  by  reports  of  poor  visibility 
during  adverse  weather,  resulting  from 
the  inadequate  operation  of  windshield 
washers  and  wipers.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  poor  visibility 
through  the  windshield  and  adjacent 
sliding  side  windows,  which  could 
adversely  affect  the  pilot's  and  co-pilot's 
ability  to  navigate  the  airplane  visually. 
DATES:  Comments  must  be  received  by 
March  10, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-265-AD,  1601  Land 
Avenue  SW.,  Renton,  Washington 
9805S-4056. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airfrart,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Transport 


Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington.  Comments 
inay  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113,  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton,  Washington  98055-4056: 
telephone  (206)  227-2148;  fax  (206)  227-   . 
1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  arguments  as  they 
may  desire.  Communications  should 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  responseJo  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-265-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention  Rules  Docket  No. 
91-NM-26&-AD,  1601  Lind  Avenue  SW.. 
Renton,  Washington  96055-4056. 

DiscussioD 

The  Civil  Aviation  Authority,  which  is 
the  airworthiness  authority  of  the 
United  Kingdom,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  all  British  Aerospace  Model  ATP 
series  airplanes.  The  Civil  Aviation 
Authority  advises  that  cases  have  been 
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reported  of  poor  visiWMty  through  the 
windshield  and  adjacent  side  windows 
during  adverse  weather,  resulting  from 
the  inadequate  operation  of  windshield 
washers  and  wipers.  If  uncorrected,  this 
condition  could  adversely  affect  the 
pilot's  ability  to  navigate  the  airplane 
visually. 

British  Aerospace  has  issued  Service 
Bulletin  ATP-30-3.  Revision  3,  dated 
October  19, 1990.  which  describes 
procedures  of  repetitive  application  of 
rain  repellent  fluid  onto  the  windshields 
and  adjacent  sliding  nde  windows. 

British  Aerospace  has  also  issued 
Service  Bulletin  ATP-^O-ia  dated 
September  30, 1991.  which  describes 
procedures  for  relocating  windshield 
washer  nozzles  and  rerouting  fluid 
supply  lines.  When  accomplished,  these 
modifications  would  eliminate  the  need 
for  repetitive  applications  of  rain 
repellent  fluid  onto  the  windshields. 

TTie  Civil  Aviation  Authority  has 
classified  these  service  bulletins  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  i  ZL29  of 
the  Federal  Aviation  Regulati(H»  and 
the  applicable  bilateral  airworthiness 
agreement  Pursuant  to  a  bilato^l 
airworthiness  agreemoit,  the  Civil 
Aviation  Authority  has  kept  the  FAA 
totally  informed  of  the  above  situation. 
The  FAA  has  examined  the  findings  of 
the  Civil  Aviation  Authority,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  repetitive 
applications  of  rain  repellent  fluid  onto 
the  windshields  and  adjacent  sliding 
side  windows.  Additional  requirements 
would  include  relocating  windshield 
washer  nozzles  and  rerouting  fluid 
supply  lines;  when  accomplished,  these 
modiHcations  would  constitute 
terminating  action  for  the  requirements 
of  this  AD.  The-actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
previously  described. 

It  is  estimated  that  10  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  30  work  hours  per 
airplane  to  accomplisfa  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
wouU  ODst  approximately  $2,286  per 
airplane,  for  those  airplanes  having 


serial  numbers  2001  dirough  2019. 
Reqtrired  parts  would  cost 
approximately  $372  for  all  other 
airplanes.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $3,916 
per  airplane  for  those  airplanes  having 
serial  numbers  2001  through  2019;  and 
$2,022  per  airplane  for  all  other 
airplanes. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  Febraary 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  si^iificant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regnlatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  DodceL  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "AOORESSCS." 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  Ql^  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  TTie  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11 .89. 

§39.13   lAnwndad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  91-NM-2&5-AD. 

Applicability:  All  Model  ATP  teries 
airplanes,  certincated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  poor  windshield  visibitity, 
winch  Gonid  advenety  «ffect  the  piloTe  and 


co-pilot's  ability  to  navigate  the  eirplane 
visuaHy.  accomplish  the  foHowing: 

(a)  For  all  airplanes:  Within  14  days  after 
the  efiective  date  of  diis  AD.  and  thereafter 
at  intervals  not  to  exceed  50  hours  time-in- 
service,  apply  Repcon  wipe-on  rain  repellant. 
or  other  equivaient  rain  repellant.  onto  the 
windshields  and  adjacent  sbduig  side 
windows,  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-30-3, 
Revision  3,  dated  October  19. 1990. 

(b)  For  airplanes  having  serial  numbers 
2001  through  2019:  Within  9  months  after  the 
effective  date  of  this  AD.  relocate  the 
windshield  washer  nozzles  by  incoiporating 
Modification  35073A.  in  accordance  with 
British  Aerospace  Service  Bulletin  ATP-30- 
10,  dated  September  30, 1991. 

(c)  For  all  aiiplaner  Within  9  months  after 
the  effective  date  of  this  AD,  reroute  the 
windshield  wa«h«r  fluid  supoly  lines  by 
incorporating  Modification  3519BA  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-30-10.  dated  September  3a 
1991. 

(d)  Accomplishment  of  the  modificatioos 
required  by  paragraphs  (b)  and  (c)  of  this  AD 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Priacipal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

(f)  Special  flight  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  fanuary 
8, 1992. 

Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airpiane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  92-1491  Filed  1-21 -«2;  «.-45  am] 
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14  CFR  Part  39 

[Docket  Na  «1-NII-a61-AD] 

Airworthhiess  Directives;  British 
Aerospace  Modti  DH/BH/HS 12S 
Series  Airptanes,  Exdudfng  Model 
125-700A,  -800A,  and  -1000A  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
[NPRM). 


summary:  This  notice  proposes  the 
adoption  of  a  new  airwordiiness 
directive  (AD]  that  is  applicable  to 
certain  British  Aerospace  Model  DH/ 
BH/HS 125  series  airplanes.  This 
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proposal  would  require  a  one-time 
visual  inspection  of  both  upper  wing 
skins  for  corrosion,  and  if  necessary, 
repair  of  corroded  parts.  This  proposal 
is  prompted  by  reports  of  corrosion  on 
the  left  and  right  wing  top  skins  under 
the  boundary  layer  fence.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  wings. 
DATES:  Comments  must  be  received  by 
March  10, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103.  Attention:  Rules 
Docket  No.  91-NM-261-AD.  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT! 
Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113,  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2148;  fax  (206)  227- 
1320. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-261-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention  Rules  Docket  No. 
91-NM-261-AD,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority,  which  is 
the  airworthiness  authority  of  the 
United  Kingdom,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  British  Aerospace  Model  DH/ 
BH/HS 125  series  airplanes,  excluding 
Model  125-700A,  -800A  and  -lOOOA 
series  airplanes.  The  Civil  Aviation 
Authority  advises  that  cases  have  been 
reported  of  corrosion  on  the  left  and 
right  wing  top  skins  under  the  boundary 
layer  fence.  If  uncorrected,  this 
condition  could  result  in  reduced 
structural  integrity  of  the  wings. 

British  Aerospace  has  issued  Service 
Bulletin  S.B.  57-73,  dated  July  30, 1991. 
which  describes  procedures  for 
conducting  a  visual  inspection  of  the  left 
and  right  wing  upper  skins  for  corrosion 
beneath  the  boundary  layer  fence,  and 
repair  of  certain  corroded  parts,  if 
necessary.  The  Civil  Aviation  Authority 
has  classiHed  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  S  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  a  bilateral 
airworthiness  agreement,  the  Civil 
Aviation  Authority  has  kept  the  FAA 
totally  informed  of  the  above  situation. 
The  FAA  has  examined  the  findings  of 
the  Civil  Aviation  Authority,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  a  one-time 
visual  inspection  of  both  upper  wing 
skins  for  corrosion,  and  repair  of 
corroded  parts,  if  necessary.  In  addition 
operators  would  be  required  to  submit  a 


report  of  inspection  results  to  British 
Aerospace.  These  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
previously  described. 

This  is  considered  interim  action.  The 
manufacturer  intends  to  review  the 
reports  of  inspection  results  and.  from 
them,  develop  any  necessary  additional 
inspection  requirements  to  adequately 
control  the  corrosion,  or  develop  design 
modifications  to  prevent  the  subject 
corrosion  problem.  Once  these 
additional  inspection  requirements  or 
design  modifications  are  developed  and 
approved,  the  FAA  may  consider 
additional  rulemaking  action. 

It  is  estimated  that  175  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $19,250. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  signiHcant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 
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PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a],  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§39.13   [Am«n<tod] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  91-NM-261-AD. 

Applicability  Model  DH/BH/HS 125  series 
airplanes,  excluding  Model  125-700A,  -800A. 
and  -lOOOA  series  airplanes:  as  listed  in 
British  Aerospace  Service  Bulletin  S.B.  57-73, 
dated  July  30, 1991,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wings,  accomplish  the  following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  visually  inspect  left  and  right 
wing  upper  skins  for  corrosion  beneath  the 
boundary  layer  fence,  in  accordance  with 
British  Aerospace  Service  Bulletin  S.B.  57-73, 
dated  )uly  30, 1991. 

(1)  If  any  corroded  parts  are  found  in  which 
the  corrosion  is  within  the  limits  specified  in 
British  Aerospace  Service  Bulletin  S.B.  57-73, 
dated  July  30, 1991,  prior  to  further  flight, 
repair  in  accordance  with  that  service 
bulletin. 

(2)  If  any  corroded  parts  are  found  in  which 
the  corrosion  exceeds  the  limits  speciHed  in 
British  Aerospace  Service  Bulletin  S.B.  57-73, 
dated  July  30, 1991,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Standardization  Branch, 
ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(b)  Within  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  submit  a  report  of  inspection  findings  to 
British  Aerospace,  in  accordance  with 
Appendix  A  of  British  Aerospace  Service 
Bulletin  S.B.  57-73,  dated  July  30, 1991.  Report 
all  findings,  including  nil  defects  to:  Service 
Support  Manager,  BAe  125,  British  Aerospace 
(Commercial  Aircraft)  Ltd.,  Corporate 
Aircraft  Division  (H121),  Customer  Support 
Department  Comet  Way,  Hatfield, 
Hertfordshire.  AL 10  gTL,  &igland:  fax  0707 
251216;  telex  21429  (BAA  HPS-G). 
Information  collection  requirements 
contained  In  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (P.L.  96- 
511)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21 199  to 
operate  the  airplane  to  a  location  where  the 


requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
8, 1992. 

Oattell  M.  Pedeiaon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  92-1492  Filed  1-21-92;  8:45  am] 

BILUNO  CODE  4«10-1S-H 


14  CFR  Part  39 

[Docket  No.  91-NM-260-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  125-600A 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 
125-800A  series  airplanes.  This  proposal 
would  require  an  eddy  current 
inspection  of  the  rudder  pedal  torque 
tubes,  and  replacement  of  any  defective 
or  cracked  parts.  This  proposal  is 
prompted  by  reports  of  longitudinal 
defects/cracks  in  rudder  pedal  torque 
tubes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  rudder  pedal  torque  tubes, 
which  could  lead  to  reduced 
controllability  of  the  airplane. 
DATES:  Conunents  must  be  received  by 
March  10, 1992. 

AOORCSSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate.  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-2eO-AD.  1601  Und 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC.  Librarian  for 
Service  Bulletins.  P.O.  Box  17414.  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Renton,  Washington. 

PON  milTHER  INFORMATION  CONTACR 

Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113.  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Renton,  Washington  96055-4056; 
telephone  (206)  227-2146;  fax  (206)  227- 
1320. 


tUPPLCMCNTARY  INRMMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-280-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention  Rules  Docket  No. 
91-NM-28&-AD.  1601  Lind  Avenue  SW, 
Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority,  which  is 
the  airworthiness  authority  of  the 
United  Kingdom,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  British  Aerospace  Model  BAe 
125-800A  series  airplanes.  The  Civil 
Aviation  Authority  advises  that  cases 
have  been  reported  of  longitudinal 
defects/cracks  in  rudder  pedal  torque 
tubes  manufactured  from  a  particular 
batch  of  material.  If  uncorrected,  this 
condition  could  result  in  failure  of  the 
rudder  pedal  torque  tubes,  which  could 
lead  to  reduced  controllability  of  the 
airplane. 

British  Aerospace  has  issued  Service 
Bulletin  SB  27-155.  dated  August  16. 
1991,  which  describes  procedures  for  a 
high  frequency  eddy  current  inspection 
of  the  rudder  pedal  torque  tubes,  and  the 
replacement  of  any  defective  or  cracked 
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torque  tubes.  The  service  bulletin 
recommends  that  the  high  frequency 
eddy  current  inspectioD  be 
accomphshed  in  accordance  with  BAe 
Non  Destructive  Testing  (NDT) 
Technique  number  27-20-101.  which  is 
included  as  Appendix  Al  of  the  service 
bulletin.  The  Civil  Aviation  Authority 
has  classiHed  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  t]rpe 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  9  21.29  of 
the  Federal  Aviation  Regulations  and 
the  appHcable  bilateral  airworthiness 
agreement.  Pursuant  to  a  bilateral 
airworthiness  agreement  the  Civil 
Aviation  Authority  has  kept  the  FAA 
totally  informed  of  the  above  situation. 
The  FAA  has  examined  the  findings  of 
the  Ovil  Aviation  Authority,  reviewed 
all  available  information,  and 
determined  that  AO  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  dbe  United 
States. 

Since  the  unsafe  condition  described 
is  Ukely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  ^ 
proposed  AO  would  require  a  high 
frequency  eddy  current  inspection  oi  the 
rudder  pedal  torque  tubes  to  detect 
defects  or  cracks,  and  replacement  of 
any  defective  or  cracked  torque  tubes,  if 
found.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  balletin  previously  described. 

It  is  estimated  that  20  aitpjaoes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  7  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  boor.  Based  on  these 
figures,  the  total  cost  irap(u:t  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $7,700. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relation^ip 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2}  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11004,  February 
28. 1979):  and  (3)  if  promulgated,  will  not 
have  a  signiHcaot  ecosoaiic  unpact. 
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positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  (Stained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "t 


list  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  AmeDdount 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Acbninistrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-(  AMENDED) 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Amhodtr.  48  U.SX:.  1354(a),  1421  and  1423: 
49  U.S.C.  10a(^.  and  14  CFR  UM. 

$39.13    fAiiWMtod] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  91-NM-260-AD. 

Applicability:  Model  BAe  12S-400A  series 
airplanes,  having  NA  numbers  as  listed  in 
British  Aerospace  Service  Bulletin  SB  27-155. 
dated  August  16, 1991.  certificated  in  any 
category. 

Comp/iiuTce.- Required  as  indicated,  unless 
accomplislied  previously. 

To  prevent  reduced  controUabiHty  of  tite 
■iiplaae.  accomplish  the  following: 

(a)  Within  3  months  after  tiie  effective  date 
of  this  AD,  inspect  the  rudder  pedal  torque 
tubes  (for  per  airplane)  for  defects  or  cracks, 
using  BAe  High  Frequency  Eddy  Current 
Inspection  Technique  No.  27-20-101,  in 
accordance  with  l^itish  Aerospace  Service 
Bulletin  SB  27-155.  dated  August  IS.  1991. 

(b)  If  any  defects  or  cracks  are  detected 
diat  exceed  the  limit  spenfied  in  British 
Aerospace  Service  Bulletin  SB  27-155.  dated 
August  IS,  1991.  prior  to  further  flight  replace 
them  with  serviceable  components  in 
accordance  with  the  service  builetiiL 

(c)  An  ahemative  method  of  compliance  or 
adittstment  of  Ae  compliance  time,  which 
provide*  an  acceptable  level  of  safety,  aiay 
be  used  wiien  approved  by  the  Mangier. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  tlirough  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardixafion  Branch.  ANM-113. 

(d)  Special  Bight  permits  may  ba  iasaed  la 
accordance  with  FAR  21.197  and  21 JM  to 
operate  the  akptaae  to  a  kication  when  Ifca 
requkaiueat  of  lUs  AO  can  be  acconpliaiwd. 


Issued  in  Rentoa  Washington,  on  )anuaiy 
a  1992. 
Darnll  M.  PadatsMik 

Acting  Manager.  Transport  Aiqilane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  3Z-148e  Filed  1-21-82;  8:45  am] 
anJJNO  COK  4S10-19-M 


14  CFR  Part  39 

(Dockat  Na  91-MII-272-AD] 

aifMMwHdiiaaa  PlnrtlVH.  IWHi 

Abcraft  MuetrlM  (lAI),  UA, 
1123. 1124,  and  t124A  WeeMnd 


AQENCv:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 


:  Tliis  notice  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Israel 
Aircraft  Industries  (lAI).  Ltd..  Model 
1123. 1124,  and  1124A  Westwind  series 
airplanes,  which  currently  requires 
repetitive  visual  inspections  to  detect 
corrosion  on  the  lower  exterior  surface 
of  the  aileron  torque  transfer  tubes.  This 
action  would  require  replacement  of  the 
aUeron  control  rod  assemblies.  This 
proposal  is  prompted  by  results  of  a 
recent  evaluation  of  aileron  control  rod 
assemblies  whidi  demonstrated  the 
need  to  replace  all  rod  assemblies  with 
improved  rod  assemblies.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
March  9. 1992. 


;  Submit  comments  in 
triplicate  to  the  Fed««l  Aviation 
A^inistration.  Tranqiort  Abplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  Na  91-NM-272-AO.  1601  Lind 
Avenue  SW.,  Renton.  Washingt<Mi 
96055-4056.  Comments  may  be  inspected 
at  this  location  between  9  ajn.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Astra  Jet  Corporation,  Technical 
Publications,  77  McCullou^  Drive,  suite 
11.  New  Castle.  Delaware  19720.  This 
Information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington. 


kTMN  contact: 
Mr.-MarkQttaBB,  Aerosftace  Enguteee. 
StandardiMlion  Branch.  ANM-113. 
FAA.  Transport  Airplane  Ditactorata. 
IBOl  Lind  Aveaas  SW..  Aeaton.  WA 
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98055-4056;  telephone  (206)  227-2145; 
fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-272-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-272-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

On  May  18, 1990,  the  FAA  issued  AD 
90-10-04,  Amendment  39-6589  (55  FR 
18304,  May  2, 1990),  to  require  repetitive 
visual  inspections  to  detect  corrosion  on 
the  lower  exterior  surface  of  the  aileron 
torque  transfer  tubes.  That  action  was 
prompted  by  a  report  of  multiple  holes 
found  in  an  aileron  torque  transfer  tube 
due  to  corrosion.  The  requirements  of 
that  AD  were  intended  to  prevent 
reduced  controllability  of  the  airplane. 

Results  of  a  recent  evaluation  of 
aileron  control  rod  assemblies  that  had 
been  inspected  since  issuance  of  the 
existing  AD  have  revealed  a  need  to 
require  the  replacement  of  the  currently- 
installed  aileron  control  rod  assemblies 


with  new  rod  assemblies  that  have  been 
manufactured  with  improved  corrosion 
protection.  Installation  of  these 
improved  assemblies  will  preclude  the 
corrosion  problem  addressed  by  the 
existing  AD. 

Astra  Jet  Corporation  has  issued 
Revision  2  to  Service  Bulletins  1123-27- 
026  (for  Model  1123  Westwind  series 
airplanes)  and  1124-27-100  (for  Model 
1124  and  1124A  Westwind  series 
airplanes),  both  dated  April  24, 1991, 
which  describe  procedures  for 
replacement  of  aileron  control  rod 
assemblies  with  improved  rod 
assemblies,  The  Civil  Aviation 
Administration  of  Israel  (CAAI)  has 
classified  these  service  bulletins  as 
mandatory  and  has  issued  Israeli 
Airworthiness  Directive  91-02  in  order 
to  assure  the  airworthiness  of  these 
airplanes  in  Israel. 

This  airplane  model  is  manufactured 
in  Israel  and  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  S  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  a  bilateral  airworthiness 
agreement,  the  Civil  Aviation 
Administration  of  Israel  (CAAI),  which 
is  the  airworthiness  authority  of  Israel, 
has  kept  the  FAA  totally  informed  of  the 
above  situation.  The  FAA  has  examined 
the  findings  of  the  CAAI,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  supersede  AD  90- 
10-04  with  a  new  AD  that  would 
continue  to  require  repetitive  visual 
inspections  to  detect  corrosion  on  the 
lower  exterior  surface  of  the  aileron 
torque  transfer  tubes;  it  would  also 
require  the  eventual  replacement  of 
aileron  control  rod  assemblies  with 
improved  assemblies.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
previously  described. 

It  is  estimated  that  240  airplanes  of 
U.S.  regis.try  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  manhour.  Required  parts 
would  cost  approximately  $3,568  ($1,784 
per  aileron  control  rod  assembly)  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$895,920. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
udner  the  caption  "ADDRESSES." 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety  r- 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6589.  and  by 
adding  the  following  new  airworthiness 
directive: 

Israel  Aircraft  Industries  (lAI),  LTD.:  Docket 
91-NM-272-AD.  Supersedes  AD  90-10- 
04.  Amendment  39-6589. 

Applicability:  Model  1123, 1124.  and  1124A 
Westwind  series  airplanes,  certificated  in  - 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  20  hours  time-in-service  after 
May  18. 1990  (the  effective  date  of  AD  90-10- 
04.  Amendment  39-6589),  and  thereafter  at 
intervals  not  to  exceed  ISO  hours  time-in- 
service,  perform  a  detailed  visual  inspection 
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to  detect  evidence  of  corrosion,  such  as  pits, 
and/or  blisters  under  the  paint,  on  the  lower 
exterior  surface  of  the  aileron  torque  tubes,  In 
accordance  with  Astra  Service  Bulletin  1123- 
27-026  (for  Model  1123  Westwind  series 
airplanes),  Revision  1.  dated  April  25. 1990:  or 
Astra  Service  Bulletin  1124-27-100  (for 
Models  1124  and  1124A  Westwind  series 
airplanes).  Revision  1.  dated  April  25. 1990. 

(b)  If  corrosion  or  cracks  are  found  as  a 
resuh  of  the  Inspections  required  by 
paragraph  (a)  of  this  AD.  prior  to  further 
flight,  remove  and  replace  the  aileron  control 
rod  assemblies  with  improved  assemblies.  P/ 
N  513506-503  RD  or  RE.  in  accordance  with 
Astra  Service  Bulletin  1123-27-026  (for  Model 
1123  Westwind  series  airplanes).  Revision  1. 
dated  April  25. 19S0.  or  Revision  2,  dated 
April  24. 1991:  or  Astra  Service  Bulletin  1124- 
27-100  (for  Models  1124  and  1124A  Westwind 
series  airplanes).  Revision  1.  dated  April  25. 
1990.  or  Revision  2.  dated  April  24. 1901:  as 
applicable. 

(c)  Within  150  hours  time-in-service  after 
the  effective  date  of  this  AD.  or  within  6 
months  after  the  effective  date  of  this  AD. 
whichever  occurs  first,  replace  the  left  and 
right  aileron  rod  assemblies  with  improved 
rod  assemblies.  P/N  513506-503  RD  or  RE,  in 
accordance  with  Astra  Service  Bulletin  1123- 
27-026  (for  Model  1123  Westwind  series 
airplanes).  Revision  2,  dated  April  24. 1991;  or 
Astra  Service  Bulletin  1124-27-100  (for 
Models  1124  and  1124A  Westwind  series 
airplanes).  Revision  2,  dated  April  24, 1991:  as 
applicable. 

(d)  Replacement  of  the  left  and  right  aileron 
rod  assemblies  with  improved  rod 
assemblies,  P/N  513506-503  RD  or  RE.  in 
accordance  with  Astra  Service  Bulletin  1123- 
27-028  (for  Model  1123  Westwind  series 
airplanes).  Revision  2.  dated  April  24, 1991:  or 
Astra  Service  Bulletin  1124-27-100  (for 
Models  1124  and  1124A  Westwind  series 
airplanes).  Revision  2,  dated  April  24, 1991:  as 
applicable:  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shaH  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washingtoa  on  January 
7.1992. 

Datnll  M.  Pedersoo.  | 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  92-1487  Filed  1-21-92;  8:45  am| 
MJJNQ  COK  4»10-11-M 


14CFRPart3« 

(Docket  No.  91-NM-276-AD] 


Atlanta,  Georgia  30349:  telephone  (404) 
991-2910;  fax  (404)  991-3606. 
SUPPLEMENTARY  MFONMATION: 


UMI 


Airworthiness  Directives;  McDonnell 
Douglas  Models  DC-8-61,  -62,  -«3,  and 
-73  Series  Airplanes  Equipped  Wittt  a 
Cargo  Conversion  Modification 
Installed  in  Accordance  With 
Supplemental  Type  Certificate  (STC) 
SA1802SO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD]  that  is  applicable  to 
certain  McDonnell  Douglas  Models  DC- 
8-61.  -62,  -63.  and  -73  series  airplanes 
equipped  with  a  specific  cargo 
conversion  modification.  This  proposal 
would  require  modification  of  the  cargo 
area  subfloor  structure,  installation  of 
fuselage  overhead  external  doubler 
straps,  installation  of  transverse  cusp 
membranes,  and  re-attachment  of  the 
longitudinal  cusp  membrane  to  the  seat 
track  outboard  flange.  This  proposal  is 
prompted  by  the  discovery  of  design 
deficiencies  in  the  modification.  The 
action  specified  by  the  proposed  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  cargo  compartment  and 
possible  loss  of  cargo  restraint 
capability  during  emergency  landing 
conditions. 

DATES:  Comments  must  be  received  by 
March  9, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration.  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-276-AD,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Rosenbalm  Aviation.  Inc..  c/o  Zantop 
International  Airlines,  Macon  Municipal 
Airport,  P.O.  Box  10138.  Macon.  Georgia 
31297.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington;  or  at  the 
FAA.  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  suite  2100, 
Altanta.  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dave  Cundy,  Aerospace  Engineer, 
Airframe  Branch.  ACE-120A.  FAA 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  suite  210C. 


Comments  Invited  . 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-276-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
91-NM-276-AD,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

Discussion 

Recently,  a  repair  station  performing 
periodic  maintenance  on  a  Model  DC-8 
series  airplane  discovered  design 
deficiencies  of  the  Supplemental  Type 
Certificate  (STC)  SA1802S0  data 
concerning  the  attachment  of  the  9g 
forward  bulkhead  to  the  floor 
substructure.  Further  investigation 
revealed  that  the  overhead  fuselage 
section  external  doublers  at  the  9g 
bulkhead  did  not  extend  far  enough 
forward  to  attach  the  upper  beams  to 
the  9g  bulkhead,  and  that  the  cargo  floor 
seat  track  structure  needed  to  be 
attached  to  the  fuselage  cusp  membrane 
in  order  to  provide  an  adequate  load 
path  for  hoop-tension  loads.  This 
condition,  if  not  corrected,  could  result 
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in  reduced  stniGturai  integrity  of  the 
cargo  compartment  and  possible  loss  of 
cargo  restraint  capability  during 
emergency  landing  conditions. 

The  FAA  has  reviewed  and  approved 
Rosenbalm  Aviation,  Inc..  Service 
Bulletin  DC-8  51-01.  dated  May  U 1991, 
which  describes  procedures  for 
modification  of  the  cargo  area  subfloor 
structure  and  installation  of  fuselage 
overhead  external  doubler  straps.  The 
actions  described  in  the  service  bulletin 
are  divided  into  two  work  areas. 
Procedures  in  area  one,  the  cargo  area 
subfloor  structure,  consist  of  (1]  the 
addition  of  a  series  of  steel  plates,  (2) 
the  addition  of  an  arrangement  of 
aluminum  longitudinal  plates,  (3)  the 
addition  of  channels  and  angles  at 
fuselage  station  80,  (4)  the  replacement 
of  supports  to  the  subfloor  structure,  (5) 
the  replacement  and  attachment  to  the 
outboard  seat  track  flange  of  the 
existing  cusp  membrane  with  aluminum 
plates,  (6)  the  replacement  of  an  existing 
ZEE  angle  which  is  acting  as  a  dust 
cover  from  the  outboard  flange  of  the 
seat  track  at  the  left  butt  line  with 
heavier  guage  ZEE  angles,  and  (7)  the 
replacement  of  a  section  of  the  cargo 
flooring.  Procedures  in  area  two.  the 
external  fuselage  overhead  skin,  consist 
of  the  addition  of  shims  and  doubler 
straps  to  the  fusela*ge  overhead  skin  at 
each  of  the  9g  bulkhead  beam  upper 
attachment  points  at  the  left  and  right 
butt  lines  from  fuselage  station  55  to 
fuselage  station  100. 

In  addition,  the  FAA  has  reviewed 
and  approved  Rosenbalm  Aviation,  Ina. 
Service  Bulletin  DC-B  51-02,  dated  June 
1, 1991,  which  describes  procedures  for 
the  installation  of  transverse  cusp 
membranes  and  re-attachment  of  the 
longitudinal  cusp  membrane  to  the  seat 
track  outboard  flange.  The  transverse 
cusp  membrane  installation  consists  of  a 
series  of  aluminum  plates  installed  at 
various  locations  throughout  the 
fuselage  subfloor  structure.  The 
longitudinal  cusp  membrane  requires  re- 
attachment to  the  seat  track  outboard 
flange  by  installing  ahnniimm  plates 
attached  to  the  seat  track  flange  and  the 
existing  longitudinal  cusp  membrane 
along  with  aluminum  shins. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  situation  described  above, 
the  FAA  has  determined  that  AD  action 
shall  be  taken  to  prevent  reduced 
structural  integrity  of  the  cargo 
compartment  and  possible  loss  of  cargo 
restraint  capability  during  emergency 
landing  conditions. 

Since  the  unsafe  condition  described 


is  likely  to  exist  or  develop  on  other 
products  of  this  same  type  design,  the 
proposed  AD  would  require 

modiflcation  of  the  cargo  area  subfloor 
structure,  installation  of  fuselage 
overhead  external  doubler  straps, 
installatioa  of  transverse  cusp 
membranes,  and  re-attachment  of  the 
longitudinal  cusp  membrane  to  the  seat 
track  outboard  flange.  The  actions 
would  be  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
previously  described. 

There  are  approximately  12  Model 
DC-8  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  11  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  380  work  hours  per 
airplane  to  accompUsh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $12,500  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$367,400. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "signiflcant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  {44  FR 11034,  February 
2S.  1979);  and  (3)  if  promulgated,  will  not 
have  a  si^iflcant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiHty  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  at 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  AmaadnMnt 

Accordingly,  pursuant  to  the  authorHy 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autfcarity.  48  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)-.  and  14  CFR  11.89. 

39.13    (AnwfMtedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

McDonneO  Douglas:  Docket  Sl-NM-2rS-AD. 

Applicability:  Models  DC-8-61,  -62.  -63, 
and  -73  series  airplanes  equipped  with  a 
cargo  conversion  modirication  installed  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA1802SO.  certificated  in 
any  category. 

Compliance:  Required  within  180  days  after 
the  effective  date  of  this  AD.  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  cargo  compartment  and  possible  loss  of 
cargo  restraint  capabtitty  during  emergency 
landing  conditions,  accomplish  the  following: 

(a)  Modify  the  cargo  area  subfloor  structure 
and  install  fuselage  overhead  external 
doubler  straps,  in  accordance  with 
Rosenbalm  Aviation.  Inc.,  Service  Bulletin 
DCS  51-01.  dated  May  1, 1991. 

(b)  Install  transverse  cusp  membranes  and 
re-attach  the  longitudinal  cusp  membrane  to 
the  seat  track  outboard  flange,  in  accordance 
with  Rosenbalm  Aviation,  Inc.,  Service 
Bulletin  DC-8  51-02.  dated  |une  1. 1991. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Atlanta  Aircraft  Certification  Office.  Small 
Airplane  Directorate.  The  request  shall  be 
forwarded  through  an  FAA  Pnnapal 
Maintenance  Inspector,  who  nay  concur  or 
comment  and  then  send  it  to  the  Manager. 
Atlanta  Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  the  airplane  to  a  locatioa  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
7.1992. 

Darrell  M.  Padertoo, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  92-1489  Filed  1-21-02;  8:45  am) 
anxMO  cooc  4sio-i3-m 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  89-15;  Notie*  2] 

RIN  2127-AC85 

Federal  Motor  Vetiide  Safety 
Standards;  Glazing  Materials 

AGENCY:  National  Highway  TrafTic 
Safety  Administration  (NKTSA), 
Department  of  Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  205.  Glazing 
Materials,  to  revise  the  light 
transmittance  requirements  to  replicate 
real-world  conditions  more  closely.  This 
notice  proposes  to  measure  light 
transmittance  of  window  glazing  in  a 
laboratory  test  at  the  angle  at  which  the 
window  is  mounted  in  a  vehicle,  rather 
than  at  the  90  degree  angle  specified  in 
the  current  standard.  In  addition,  the 
proposed  amendment  would  adjust  the 
required  light  transmittance  levels  in  the 
standard  in  response  to  the  new  test 
procedure  and  other  considerations.  The 
proposed  amendment  would  also  make 
the  light  transmittance  requirements 
consistent  for  passenger  cars  and  light 
trucks. 

DATES:  Comment  closing  date: 
Comments  on  this  notice  must  be 
received  on  or  before  March  23, 1992. 
Proposed  effective  date:  If  adopted, 
compliance  with  these  amendments 
would  be  mandatory  on  September  1. 
1994.  NHTSA  is  considering  allowing 
voluntary  compliance  with  the 
amendments  either  immediately  or  30 
days  after  publication  of  the  final  rule. 

ADDRESSES:  All  comments  on  this  notice 
should  refer  to  the  above  docket  and 
notice  numbers  and  be  submitted  to  the 
following:  Docket  Section,  Room  5109. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
that  10  copies  be  submitted.  The  Docket 
is  open  from  9:30  a.m.  to  4  p.m..  Monday 
through  Friday. 

KM  nUTTHER  INKMIMATION  CONTACT: 

Patrick  Boyd,  Crash  Avoidance  Division, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW.. 
Washington,  DC  20590  (202-366-6346). 

SUPPIEMENTARY  INFORMATION: 

L  Background 

A.  Current  Standard  \ 

Federal  Motor  Vehicle  Safety 
Standard  No.  205,  Glazing  Materials  (49 


CFR  571.205),  specifies  performance 
requirements  for  the  types  of  glazing 
(i.e.,  glass  for  windows)  that  may  be 
installed  in  motor  vehicles.  The 
standard  also  specifies  the  vehicle 
locations  in  which  the  various  types  of 
glazing  may  be  installed.  Standard  No. 
205  was  adopted  as  part  of  the  initial 
Federal  Motor  Vehicle  Safety  Standards, 
published  in  the  Federal  Register  on 
February  3, 1967  (32  FR  2408).  The 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  (the  Safety  Act), 
signed  on  September  9, 1966,  required 
the  issuance  of  these  initial  standards, 
based  upon  the  existing  safety 
standards  of  various  organizations,  by 
January  31, 1967.  Standard  No.  205  was 
based  on  the  "American  Standard 
Safety  Code  for  Safety  Glazing 
Materials  for  Glazing  Motor  Vehicles 
Operating  on  Land  Highways"  of  the 
United  States  of  America  Standards 
Institute,  now  the  American  National 
Standards  Institute  (ANSI).  The 
standard  currently  incorporates  by 
reference  ANSI  Standard  Z26.1  "Safety 
Code  for  Safety  Glazing  Materials  for 
Glazing  Motor  Vehicles  Operating  on 
Land  Highways,"  as  amended  through 
1980  (ANS  Z26).  The  requirements  in 
ANS  Z2,6  are  specified  in  terms  of 
performance  tests  that  the  various  types 
or  "items"  of  glazing  must  pass.  ANS 
Z26  also  specifies  the  locations  in  which 
each  type  of  glazing  may  be  installed. 
For  passenger  cars.  Item  1  or  Item  14 
glazing  normally  must  be  installed  in  the 
windshield.  Either  Item  1.  Item  2.  or  Item 
14  glazing  normally  must  be  installed  in 
side  and  rear  windows  of  passenger 
cars. 

Item  1,  Item  2.  and  Item  14  glazing  are 
currently  required  to  meet  the  luminous 
transmittance  test  of  ANS  Z26  (Test 
Number  2).  This  is  a  laboratory  test  in 
which  the  luminous  transmittance  of  the 
glazing  is  measured  when  the  glazing  is 
perpendicular  to  the  measuring  device. 
Only  glazing  which  meets  the  70  percent 
light  transmittance  requirement  may  be 
installed  in  passenger  cars,  with  minor 
exceptions.  Those  exceptions  involve 
the  use  of  bullet-proof  glass  (i.e..  Item  11 
glazing).  Item  11  glazing  may  be 
installed  anywhere  except  the 
windshield  if  the  combined  parallel 
luminous  transmittance  with 
perpendicular  incidence  through  both 
the  Item  11  glazing  and  the  permanent 
vehicle  glazing  is  at  least  60  percent. 

For  buses,  trucks,  and  multipurpose 
passenger  vehicles  (MPV's),  Item  1  or 
Item  14  glazing  normally  must  be 
installed  in  the  windshield,  and  Item  1. 
Item  2.  or  Item  14  glazing  normally  must 
be  installed  in  the  windows  to  the 
immediate  right  and  left  of  the  driver 
and  in  any  rear  or  rear  side  window 
requisite  for  driving  visibility.  The 
standard  does  not  specify  which  rear 


and  rear  side  windows  are  requisite  for 
driving  visibility.  As  explained  above. 
Item  1,  Item  2,  and  Item  14  glazing  must 
meet  the  70  percent  light  transmittance 
test.  However,  Item  3,  Item  9.  and  Item 
12  glazing,  which  are  not  subject  to  the 
70  percent  light  transmittance 
requirements,  may  be  installed  in  rear 
windows  in  buses,  trucks,  and  MPV's 
that  are  not  requisite  for  driving 
visibility.  In  addition.  Item  5  glazing 
(which  is  not  subject  to  the  70  percent 
light  transmittance  requirements)  may 
be  installed  if  the  rear  window  is  not 
requisite  for  driving  visibility  and  other 
means  of  visibility  to  the  side  and  rear 
of  the  vehicle  are  provided.  Item  3 
glazing  is  commonly  installed  in 
sightseeing  buses,  in  which  all  windows' 
behind  the  driver  are  darkly  tinted.  Item 
3  glazing  is  also  installed  in  the  rear  and 
rear  side  windows  of  some  MPV's. 

On  April  23, 1991,  NHTSA  published  a 
final  rule  creating  a  new  Item  15A, 
which  is  required  to  meet  the  luminous 
transmittance  test  of  ANS  Z26  (56  FR 
18256).  This  item  of  glazing  may  be  used 
anywhere  in  most  motor  vehicles, 
except  the  front  windshield.  As 
discussed  more  fully  later  in  this  notice. 
NHTSA  is  proposing  to  redesignate  this 
glazing  as  Item  15. 

As  mentioned  above,  light 
transmittance  of  glazing  is  measured  in 
a  laboratory  test  with  the  glazing 
perpendicular  to  the  measuring  device, 
instead  of  at  the  angle  at  which  it  is 
mounted  in  the  vehicle.  Vehicle  glazing 
transmits  the  maximum  amount  of  light 
when  it  is  mounted  perpendicular  to  the 
line  of  sight  (i.e..  at  an  angle  of  90 
degrees),  as  in  the  current  Standard  No. 
205  test.  As  the  mounting  angle 
decreases,  the  amount  of  light 
transmitted  by  the  windshield  also 
decreases.  For  example,  windshield 
glazing  with  a  light  transmittance  of  73 
percent  when  tested  perpendicular  to 
the  measured  light  beam,  would  have  a 
light  transmittance  of  about  65  percent 
when  tested  at  a  typical  windshield  rake 
(i.e..  mounting)  angle  of  60  degrees.  (A 
rake  angle  of  60  degrees  from  the 
vertical  axis  places  the  sample  at  a  30 
degree  angle  with  respect  to  the 
horizontal  light  beam  representing  the 
line  of  sight.) 

The  amount  of  light  transmitted 
through  vehicle  glazing  ejects  the 
ability  of  the  driver  to  see  objects  on  the 
road.  Low  light  transmittance  can  make 
it  particularly  difficult  to  spot  low 
contrast  objects,  such  as  pedestrians, 
whose  luminance  and  coloring  causes 
them  to  blend  in  with  the  background  of 
the  roadside  environment.  The  effect  of 
low  light  transmittance  levels  on  the 
driver's  vision  is  most  pronounced  at 
dusk  and  night  when  the  ambient  light 
level  is  low.  This  is  l>ecause  the 
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"contrast  sensitivity"  of  the  eye 
diminishes  as  the  overall  brightness  of 
the  scene  decreases.  This  tower  contrast 
sensitivity  makes  it  more  difficult  to 
discern  low  contrast  objects.  This 
problem  is  most  acute  for  older  drivers 
who  have  poorer  visual  contrast 
sensitivity.  Visual  contrast  sensitivity 
declines  by  a  factor  of  two  about  every 
20  years  after  age  30.  Thus,  older  drivers 
have  poorer  dusk  and  night  vision. 

B.  Petition  for  Rulemaking 

On  August  10. 1988.  Gila  River 
Products,  Inc.,  Madica  Inc^  Martin 
Processing,  Inc.,  and  3M  Energy  Control 
Products  petitioned  NHTSA  to  amend 
Standard  No.  205  "to  permit  35  percent 
minimum  luminous  transmittance  plastic 
film  on  glazing  in  the  side  and  rear 
locations  of  passenger  cars."  Since  the 
minimum  light  transmittance  for  such 
motor  vehicle  glazing  is  70  percent,  this 
would  effectively  permit  a  total  li^t 
transmittance  of  as  low  as  24.5  percent. 
On  January  11, 1989.  NHTSA  granted  the 
petition  in  a  letter  to  the  petitioners. 
However,  NHTSA  stated  in  its  letter 
that  the  granting  of  the  petition  did  not 
necessarily  mean  that  the  standard 
would  be  revised  as  requested.  Instead, 
it  signified  "that  the  agency  believes 
that  a  review  of  the  issues  raised  in  the 
petition  appears  to  have  merit."  To  aid 
in  that  review,  NHTSA  issued  a  Request 
for  Comments  on  July  20, 1989  (54  FR 
30427).  The  Request  for  Comments 
included  85  questions  for  the  public  on 
the  issues  raised  by  the  petition  for 
rulemaking.  NHTSA  received  over  100 
comments  from  a  variety  of  groups  in 
response  to  the  Request  for  Comments. 
The  comments  are  available  for  public 
review  in  Docket  89-15,  Notice  1. 

NHTSA  received  many  comments 
from  police  departments  and  other 
safety  groups  opposing  allowing  darker 
tinting.  These  commenters  where 
concerned  about  the  ability  of  the  police 
to  see  occupants  and  objects  in  vehicles 
with  darker  tinting  and  about  traffic 
safety  risks.  The  Insurance  Institute  for 
Highway  Safety,  the  Motorcycle  Safety 
Foundation,  and  the  American 
Optometric  Association  opposed  any 
reduction  in  the  required  level  of 
window  light  transmittance  under 
Standard  No.  205.  They  stated  that  the 
current  level  of  light  transmittance  was 
necessary,  particularly  for  older  drivers 
and  for  night  driving.  United  States 
automobile  manufacturers  did  not 
support  the  amendment  to  Standard  No. 
205  requested  by  petitioners.  They 
advocated  more  research  to  define 
driving  visibility  needs  and  opposed 
allowing  additional  tinting  unless 
research  shows  that  driver  and  police 
safety  would  be  maintained.  They 


further  indicated  that  they  were 
pursuing  technological  advances  to 
reduce  solar  loads  without  reducing 
safety.  Three  German  automobile 
manufacturers,  Flachglas  AG  (a  German 
glazing  manufacturer],  and  TUV 
Rheinland  (a  European  research 
institute  working  on  visibihty  issues) 
supported  allowing  darker  tinting  for 
rear  and  rear  side  windows,  but 
opposed  it  for  front  side  windows.  A 
number  of  commenters  submitted  the 
results  of  research  to  support  their 
positions.  The  petitioners  and  other, 
commenters  stated  that  darker  tinting 
reduces  solar  heat  transmittance.  They 
stated  that  this  would  increase  the 
comfort  of  vehicle  occupants  and  reduce 
chloroflorocarbon  (CFC)  emissions,  thus 
providing  environmental  benefit. 

The  House  Appropriations  Committee 
Report  accompanying  the  Department  of 
Transportation  Appropriations  Act  for 
Fiscal  Year  1991,  requested  NHTSA  to 
report  to  the  House  and  Senate 
Committees  on  Appropriations  on  the 
adequacy  of  current  regulations 
governing  window  tinting.  The  report 
was  to  include  information  on  (1)  the 
current  performance  requirements  in  the 
Federal  standard  concerning  window 
light  transmittance,  (2)  how  vehicles  on 
the  road  today  (particularly  newer  cars) 
compare  to  the  standard's  requirements, 
(3)  the  rules  and  regulations  other 
countries  have  in  effect  on  light 
transmittance  through  windows,  (4) 
research  on  the  effect  of  various  tinting 
levels  on  depth  perception,  night  vision, 
or  other  faculties  that  affect  safety.  If 
possible,  the  report  was  to  reach  some 
conclusions  on  what  level  of  tinting 
results  in  unsafe  conditions. 

II.  Analysis  of  lasiws 

NHTSA  analyzed  the  issues  raised  in 
the  petition  for  rulemaking,  in  the  many 
comments  submitted  in  response  to  the 
Request  for  Comments,  and  in  the  House 
Appropriations  Committee  Report.  For 
example,  NHTSA  conducted  analyses  of 
the  potential  benefits  of  more  heavily 
tinted  vehicle  windows  and  of  the 
potential  e^ect  on  safety  of  various 
levels  of  light  transmission.  NHTSA  also 
analyzed  law  enforcement  issues 
presented  by  window  tinting  and 
reviewed  the  light  transmittance 
requirements  in  other  nations.  That 
analysis  is  discussed  in  the  NHTSA 
Report  to  Congress  On  Tinting  of  Motor 
Vehicle  Windows  and  summarized 
bekjw.  (The  Report  to  Congress  is 
available  for  public  review  in  Docket 
89-15,  Notice  1). 

A.  Suggested  Benefits  of  Tinting 

The  petitioners  and  some  other 
commenters  asserted  that  tinting  has  a 


number  of  benefits.  The  benefits 
asserted  include  a  reduction  in  heat  and 
energy  transmittance,  which  they 
asserted  increases  driver  comfort  and 
awareness  and  decreases  use  of  air 
conditioning,  thus  reducing  fuel 
consumption  and  CFC  emissions;  a 
reduction  in  ultraviolet  radiation,  which 
damages  human  eyes  and  skin  and 
vehicle  interiors;  a  reduction  in  the 
presence  of  excessive  amounts  of  visible 
light,  which  they  assert  may  affect 
driver  performance  as  much  as 
inadequate  levels  of  visible  light  and 
also  cause  retinal  damage  and  fatigued 
eye  muscles;  a  reduction  in  glare;  and  a 
reduction  in  lacerations  and  ejections. 
Potential  benefits  not  identified  by 
commenters  include  increased  privacy 
and  aesthetic  appeal.  Below,  NHTSA 
analyzes  the  potential  benefits  of 
window  finting. 

1.  Reduction  in  Heat  and  Energy 
Transmittance 

A  number  of  commenters,  including 
automobile  manufacturers  and  tinting 
film  manufacturers,  stated  that  window 
tinting  can  reduce  the  amount  of  solar 
energy  entering  a  vehicle.  They 
suggested  that  window  tinting  allows 
reductions  in  air  conditioning  Systran 
size  and  CFC  emissions  and  increases  in 
fuel  economy. 

NHTSA  believes  that  window  tinting 
is  one  approach  to  reduce  the  solar 
energy  entering  a  vehicle.  However, 
there  are  other  approaches  that  are  as 
effective  or  more  effective. 

Sunlight  contains  a  range  of 
wavelengths  comprising  the  risible  light 
spectrum,  as  well  as  shorter  ultraviolet 
wavelengths  and  longer  infi^red 
wavelengths  which  are  not  visible  to 
humans.  Fifty-two  percent  of  the  heat  of 
the  sun  is  ftwn  the  visible  spectrum,  2 
percent  is  from  the  ultraviolet  spectrum, 
and  46  percent  is  from  the  infrared 
spectrum.  Light  striking  a  window  may 
be  either  transmitted,  reflected,  or 
absorbed.  Glass  can  be  manufactured  to 
filter  certain  frequencies  by  reflection  or 
absorption  while  transmitting  other 
frequencies.  Heat  absorbing  glass  can 
be  manufactured  to  transmit  about  70 
percent  of  the  visible  light  while 
blocking  about  90  percent  of  the  infrared 
light.  A  drawback  of  heat  absorbing    • 
glass  is  that  some  of  the  solar  energy 
absorbed  by  the  glass  still  enters  the 
vehicle  because  the  glass  is  heated. 
Almost  one-third  of  absorbed  beet 
would  eventually  enter  a  moving  car  by 
radiation  and  convection,  and  close  to 
one-half  would  eventually  enter  a 
parked  car. 

Another  approach  to  limit  the  solar 
load  is  to  design  glass  to  reflect  solar 
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energy.  The  reflectivity  of  conventional 
clear  or  tinted  glass  is  almost  entirely  in 
the  visible  spectrum.  The  reflectivity  is 
limited  to  avoid  creating  blinding  glare 
for  other  drivers.  However,  a  glass  that 
preferentially  reflects  infrared  light 
would  block  solar  heat  without  causing 
visible  glare.  Coatings  which  filter 
infrared  light  by  reflection  are 
commercially  available,  but  they  must 
be  used  between  layers  of  laminated 
glass  because  they  are  delicate.  Some 
production  vehicles  use  infrared 
reflective  windshields,  but  this 
technology  is  not  used  foe  side  and  rear 
windows  because  of  its  high  cost. 

In  the  Report  to  Congress.  NHTSA 
analyzed  the  typical  transmittance, 
reflectance,  absorption,  and  solar  load 
characteristics  of  various  glazing 
chocies  (i.e.,  clear  glass,  standard  tinted 
glass,  heat  absorbing  glass,  typical  tint 
film  with  clear  glass,  standard  privacy 
glass,  and  multi-layer  coated  glass). 
That  analysis  is  presented  in  Table  4  of 
the  Report  and  the  accompanying  text 
and  is  summarized  below.  Information 
concerning  the  visible  light 
transmittance  of  the  glazing  choices 
analyzed  is  presented  in  Table  Bl  of  the 
Report  to  Congress. 

NHTSA  estimates  that  standard  tinted 
glass  (with  79  percent  light 
transmittance],  which  is  standard 
equipment  in  most  new  vehicles, 
reduces  the  solar  load  about  15  percent 
compared  to  clear  glass.  NHTSA 
estimates  that  heat  absorbing  glass 
(with  72  percent  light  transmittance) 
reduces  the  solar  load  about  18  percent, 
compared  to  standard  tinted  glass. 
NHTSA  estimates  that  typical  tinting 
film  (with  35  percent  light 
transmittance),  applied  to  clear  glass, 
reduces  the  solar  heat  load  about  13 
percent,  compared  to  standard  tinted 
glass.  NHTSA  estimates  that  typical 
tinting  film  filters  about  33  percent  of  the 
infrared  light  and  passes  about  35 
percent  of  the  visible  light  for  a 
combined  solar  transmittance  of  48 
percent.  This  compares  to  heat 
absorbing  glass,  which  NHTSA 
estimates  filters  about  90  percent  of  the 
infrared  light  and  passes  about  70 
percent  of  the  visible  light,  for  a 
combined  solar  transmittance  of  41 
percent.  Standard  privacy  glass  also 
transmits  more  infrared  Uian  visible 
light  because  of  its  gray  color.  It 
achieves  a  31  percent  reduction  in  solar 
load,  compared  to  standard  tinted  glass, 
with  a  72  percent  loss  of  visible  light. 
Multi-layer  coated  glass  achieves  the 
same  solar  load  reduction  as  privacy 
glass,  but  had  only  an  11  percent  loss  in 
visible  light,  compared  to  standard 
tinted  glass. 
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NHTSA  estimates  that  about  25 
percent  of  the  load  on  non-recirculating 
auto  air  conditioners  and  about  50 
percent  of  the  load  on  recirculating  air 
conditioners  results  from  the  solar  load 
passing  through  glazing.  The  solar  load 
attributable  to  glazing  may  reach  70 
percent  for  a  parked  car.  Windows 
covered  with  tinting  film  would 
decrease  the  air  conditioning  load 
between  3  and  7  percent.  The  solar  load 
for  a  parked  car  is  not  appreciably 
reduced  by  tinting  film,  since  the  inside 
of  the  window  is  heated.  Heat  absorbing 
glass  would  reduce  the  solar  load  about 
5  to  9  percent,  and  multi-layer  coated 
glass  would  reduce  it  about  8  to  15 
percent. 

Current  multi-layer  coated  glass  is 
relatively  efficient  in  reducing  the  solar 
load  while  maintaining  visibihty.  In 
addition,  new  technologies,  such  as 
electrically  variable  transmittance  and 
directionally  variable  transmittance  are 
being  developed  to  provide  higher  night 
visibility,  while  reducing  solar  loads. 

NHTSA  concludes  that  the  tinted 
glass  reduces  the  solar  load  of  a  vehicle 
relatively  little.  Since  only  a  small 
portion  of  a  vehicle's  fuel  consumption 
is  the  result  of  air  conditioning,  the 
reduction  in  fuel  consumption  from 
window  tinting  or  glass  with  an 
advanced  coating  is  relatively  small. 
Similarly,  tinted  glass  would  result  in 
only  a  relatively  small  decrease  in  CFC 
emissions  from  vehicle  ait  conditioners. 

2.  Reduction  in  Ultraviolet  Radiation 

Commenters  also  stated  that  window 
tinting  causes  a  reduction  in  ultraviolet 
radiation,  which  damages  human  eyes 
and  skin  and  vehicle  interiors.  Some 
have  argued  that  window  tinting  can 
protect  persons  with  skin  conditions 
that  are  aggrevated  by  exposure  to 
sunlight. 

NHTSA  has  analyzed  this  issue  and 
agrees  with  the  comment  of  the 
American  Optometric  Association  that 
there  is  no  evidence  that  additional 
tinting  will  have  any  significant  effect 
on  preventing  eye  damage  due  to 
ultraviolet  (or  infrared)  exposure. 
NHTSA  believes  that  window  tinting 
has  relatively  little  benefit  in  preventing 
harm  to  persons  with  skin  conditions 
that  are  aggrevated  by  exposure  to 
sunlight.  These  skin  conditions  are  most 
likely  aggrevated  by  exposure  to 
ultraviolet  light.  Plastic  is  elective  in 
blocking  ultraviolet  light.  It  may  be 
formulated  to  block  out  97  percent  of  the 
ultraviolet  light  In  addition,  as  pointed 
out  by  the  California  Highway  Patrol, 
clear  film  is  just  as  effective  in  blocking 
ultraviolet  light  as  is  tinting  film. 
Further,  as  also  pointed  out  by  the 
California  Highway  Patrol  tinted 


glazing  does  not  increase  a  vehicle 
occupant's  protection  from  the  most 
harmful  type  of  ultraviolet  rays  (i.e.,  UV- 
A  rays).  Instead,  the  glass  itself,  with  or 
without  tinting,  blocks  or  absorbs  the 
UV-A  rays.  Tinting  film  blocks  the  least 
harmful  kind  of  ultraviolet  radiation 
(i.e.,  UV-B  rays)  which  usually  affect 
only  persons  taking  photo-sensitizing 
medications. 

3.  Reduction  in  the  Presence  of 
Excessive  Amounts  of  Visible  Light 

The  petitioners  also  asserted  that 
window  tinting  causes  the  reduction  in 
the  presence  of  excessive  amounts  of 
visible  light,  which  they  assert  may 
affect  driver  performance  as  much  as 
inadequate  levels  of  visible  light  and 
may  also  cause  retinal  damage  and 
fatigued  eye  muscles.  Assuming  that  the 
assertions  of  the  petitioners  are  correct, 
"excessive  amounts"  of  visible  light  can 
be  reduced  through  use  of  sunglasses. 
Of  course,  sunglasses,  unlike  window 
tinting,  normally  do  not  detract  from 
night  vision  since  they  can  easily  be 
removed  at  night.  NHTSA  also  notes 
that  "excessive  amounts"  of  light  would 
be  most  noticed  through  the  windshield. 
However,  the  petitioners  did  not  request 
any  change  to  the  light  transmittance 
requirements  of  windshields. 

4.  Reduction  in  Glare 

The  petitioners  and  other  commenters 
stated  that  tinted  glazing  causes  a 
reduction  in  glare.  Clare  is  the  sensation 
produced  by  a  source  within  the  visual 
field  sufficiently  bright,  in  comparison  to 
the  background  limiinance  to  which  the 
eyes  have  become  accustomed,  to  cause 
discomfort  or  loss  of  visual 
performance.  The  disabling  effects  of 
glare  diminish  rapidly  with  an  increase 
in  the  angle  between  the  glare  source 
and  the  object  being  viewed  by  the 
driver.  Thus,  the  only  significant 
disabling  glare  sources  are  those  in  the 
forward  field  of  view.  Side  and  rear 
tinting  would  have  no  effect  on  glare 
sources  viewed  through  the  front 
windshield.  In  fact,  it  could  make  the 
glare  problem  worse  by  reducing  the 
background  luminance  to  which  the 
eyes  are  adapted.  Glare  during  the  day 
can  be  reduced  most  effectively  through 
use  of  sunglasses,  which  can  be 
removed  at  night. 

Rear  window  tinting  may  have  benefit 
in  reducing  glare  sources  in  the  rear 
view  mirror.  However,  these  glare 
sources  can  also  be  overcome  by  using 
the  night  setting  on  the  mirror.  "Iliis 
would  reduce  the  reflectance  by  a  factor 
of  ten,  while  window  tinting  would  only 
reduce  incoming  light  by  a  factor  of 
three. 
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5.  Reduction  in  Lacerations  and 
Ejections 

The  petitioners  and  some  other 
commenters  asserted  that  tinting  film 
would  reduce  the  number  of  persons 
suffering  laceration  injuries  from  broken 
window  glass  and  the  number  of 
persons  ejected  through  broken  window 
glass.  NHTSA  does  not  agree  with  these 
assertions.  NHTSA  does  not  believe  that 
the  tempered  glass  used  in  side  and  rear 
windows  is  likely  to  cause  severe 
lacerations  since  it  breaks  into  very 
small  pieces  with  relatively  smooth 
edges.  NHTSA  understands  that  anti- 
lacerative  plastic  coatings  are  being 
applied  to  the  inner  surfaces  of  some 
automotive  windows  by  glazing 
manufacturers.  However,  this  material  is 
different  from  tinting  film.  The  thickness 
of  the  anti-lacerative  coatings  is  about 
ten  times  the  thickness  of  tinting  film. 
Further,  NHTSA  does  not  believe  that 
tinting  film  can  prevent  ejections  since  it 
is  not  fastened  to  the  window  frame, 
finally,  assuming  hypothetically  that 
tinting  film  has  some  ability  to  reduce 
lacerations  and  ejections,  NHTSA 
agrees  with  the  California  Highway 
Patrol  that  an  untinted  film  would 
reduce  lacerations  and  ejections  as  well 
as  a  tinted  film. 

6.  Increased  Privacy  and  Aesthetic 
Appeal 

NHTSA  believes  that  other  reasons 
persons  choose  to  have  tinting  film 
installed  on  their  vehicle  include  the 
increased  privacy  it  affords  and  its 
aesthetic  appeal.  NHTSA  believes  that 
some  people  are  willing  to  give  up  some 
of  their  ability  to  see  out  of  the  vehicle 
to  restrict  others  from  seeing  in.  As 
mentioned  in  the  Report  to  Congress, 
NHTSA  believes  that  these  people 
include  those  wanting  to  hide  that  they 
are  traveling  alone,  those  who  want  to 
keep  items  in  parked  cars  out  of  the 
sight  of  potential  thieves,  and  those 
wanting  to  hide  objects  and  actions 
from  the  casual  scrutiny  of  the  police 
and  others.  NHTSA  also  believes  that 
some  people  like  tinting  film  because  of 
the  aesthetic  appeal  of  darker  windows. 
Some  people  apparently  believe  darker 
windows  give  the  vehicle  a  "sleek"  look. 
NHTSA  believes  that  these  attributes  of 
tinting  film  should  be  considered  by  the 
agency,  but  not  at  the  expense  of  a 
negative  impact  on  highway  safety. 

B.  Potential  Effect  on  Safety  of  Various 
Levels  of  Light  Transmission 

NHTSA  also  analyzed  the  potential 
effect  on  highway  safety  of  various 
levels  of  light  transmission.  As 
explained  in  the  Report  to  Congress,  the 
visual  detection  of  an  object  depends  on 


its  brightness  contrast  with  the 
background.  The  brightness  of  an  object 
is  the  amount  of  light  reflected  or 
emitted  from  the  object,  per  unit  of 
surface  area.  Contrast  is  the  ratio  of  the 
brightness  difference  between  the  object 
and  the  background  to  the  brightness  of 
the  background.  The  contrast  sensitivity 
depends  on  the  overall  brightness  of  the 
scene.  In  daylight,  a  low  contrast  object, 
such  as  a  dark  animal  on  a  dark  road, 
can  be  seen.  However,  at  dusk,  the  low 
contrast  object  would  no  longer  be 
visible  since  the  overall  brightness  level 
at  dusk  is  insufficient  to  discern  an 
object  of  its  contrast. 

The  same  perceptual  effect  can  be 
created  by  viewing  an  object  through 
glass  panes  of  varying  light 
transmittance.  A  low  contrast  object 
that  is  visible  through  a  pane  of  shaded 
glass  passing  75  percent  of  the  light  may 
not  be  discernible  when  viewed  through 
a  pane  passing  only  25  percent  of  the 
light.  The  contrast  of  the  object  has  not 
changed,  but  the  reduced  brightness  of 
the  scene  has  caused  a  reduction  in  the 
contrast  sensitivity. 

The  aging  process  causes  a  similar 
reduction  in  the  contrast  sensitivity  of 
the  human  eye.  Visual  contrast 
sensitivity  declines  by  a  factor  of  two 
approximately  every  20  years  after  age 
30.  Thus,  older  drivers  are  not  able  to 
see  as  well  at  dusk  and  night. 

With  heavily  tinted  glass  (i.e.,  glass 
passing  only  about  a  third  of  the  light], 
the  scene  would  still  be  bright  enough 
for  most  drivers  to  see  low  contrast 
objects  important  to  driving  safety 
during  the  day.  At  night  and  during 
adverse  visibility  conditions  (e.g.,  during 
rain,  snow,  sleet,  fog,  and  mist),  high 
contrast  objects,  such  as  headlights, 
would  be  visible,  however,  low  contrast 
objects  (e.g.,  animals,  pedestrians, 
vehicles  without  lights,  road  debris,  and 
road  signs]  would  become  more  difficult 
to  see.  In  addition,  the  visual  problems 
of  older  drivers  would  be  exacerbated. 
With  heavily  tinted  windows,  a  typical 
60  year  old  driver  would  experience  the 
effective  visual  acuity  of  a  typical  80 
year  old  driver,  in  many  night  driving 
situations. 

1.  Impact  of  Light  Transmittance  in 
Certain  Driving  Situations 

There  are  a  number  of  driving 
situations  where  transmittance  of  lesser 
levels  of  light  through  vehicle  windows 
could  present  the  potential  for  collisions. 
Petitioners  did  not  recommend  allowing 
lower  windshield  light  transmittance. 
Thus,  while  NHTSA  believes  that 
heavily  tinted  front  windshields  could 
affect  visibility  of  many  road  objects, 
the  agency  did  not  analyze  the  issue  in 
detail.  However,  NHTSA  analyzed  the 


impact  of  tinting  on  visibility  through 
other  vehicle  windows. 

a.  Front  side  windows.  The  direct 
view  through  the  front  side  windows  is 
essential  at  virtually  every  intersection. 
Without  good  visibility  through  the  front 
side  windows,  a  driver  would  have 
difRculty  seeing  such  objects  as  a  car 
without  lights,  a  pedestrian,  or  a 
bicyclist  in  situations  with  lesser  light 
(i.e.,  at  night,  at  dusk,  or  in  snow  or 
rain]. 

Safe  lane  changes  require  direct 
peripheral  view  through  side  windows 
and  indirect  side  views  through  outside 
mirrors.  Front  side  tinting  could 
seriously  affect  peripheral  views  at  night 
because  cars  in  the  next  lane  could 
appear  as  low  contrast  objects.  In 
addition,  the  driver's  eyes  would  be 
adjusted  to  the  light  level  passing 
through  the  relatively  lightly  tinted 
windshield  and  might  not  adjust  quickly 
enough  during  the  rapid  side  glances 
made  in  connection  with  lane  changes. 
Further,  with  heavier  tinting  on  front 
side  windows,  drivers  would  have  less 
visibility  through  side  view  mirrors, 
unless  those  mirrors  had  higher 
reflectance  than  they  currently  do. 

It  would  be  more  difficult  to  make  eye 
contact  with  a  driver  of  a  vehicle  with 
darkly  tinted  front  side  windows. 
Professional  drivers  are  trained  to  make 
eye  contact  with  other  motorists  in 
situations  where  one  driver  will  have  to 
yield  the  right  of  way.  In  addition, 
pedestrians  normally  want  eye  contact 
with  a  driver  before  walking  in  front  of 
his  or  her  vehicle.  Dark  front  side 
windpws  could  have  the  effect  of 
intimidating  other  drivers  and 
pedestrians,  or  causing  them  to  take 
risky  actions. 

b.  Rear  side  windows.  Dark  rear  side 
windows  could  also  have  some  effect  on 
visibility.  At  intersections  with  acute 
angles,  drivers  may  look  through  the 
rear  side  window.  With  a  heavily  tinted 
rear  side  window,  this  would  be  more 
difficult.  In  such  a  case,  the  driver  would 
have  to  stop  short  of  the  intersection  fo 
be  able  to  look  through  the  front  side 
window,  if  that  window  is  less  heavily 
tinted. 

Another  situation  in  which  tinting  on 
rear  side  windows  could  have  an  effect 
on  visibility  is  during  merging  onto 
limited  access  highways.  In  theory,  only 
indirect  rear  vision  through  the  left  side 
mirror  is  necessary  to  merge  safely  from 
the  acceleration  lane.  However,  some 
drivers  look  over  their  shoulders  before 
merging.  To  the  extent  that  drivers  do 
not  feel  comfortable  relying  exclusively 
on  the  available  mirrors,  dark  tinting  of 
rear  side  windows  could  affect  visibility 
in  merging  situations. 
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cJl^ar  windows.  Similarly,  dark  rear 
windows  could  affect  visibility  in 
merging  ■ituatioiu  as  some  driver*  stop 
and  look-behind  them  when  merging. 
More  importantly,  dark  rear  windows 
could  affect  visibility  when  backing. 
When  backing  at  nif^t  at  dusk,  or  under 
adverse  vnibility  ponditions  (eg.,  during 
rain.  snow,  sleet,  fog,  or  mist).  (Mvers 
would  be  less  likely  to  see  low  contrast 
objects,  such  as  pedestrians  and  parked 
cars.  As  pointed  out  by  IIHS,  this  would 
be  of  particular  concern  whan  drivers 
bacdt  up  in  areas  such  as  driveways  and 
parking  lots  where  small  children,  who 
are  difficult  to  see  even  without  heavy 
tinting,  are  likely  to  be  present 

Daric  rear  windows  could  also  affect 
the  visibility  of  center  high  mounted 
stops  lights  (CHMSL)  as  pointed  out  by  , 
a  numb«r  of  commenters  (e.g..  Dr.  Merill 
).  Alkn  of  the  Indiana  University  School 
of  Optometry,  Ford  Motor  Company, 
and  Chrysler  Corporation).  Dark  rear 
windows  would  reduce  the  usefulness  of 
CHMSL's  since  a  driver  would  not  be 
able  to  see  a  CHMSL  in  a  vehicle  two  or 
three  places  ahead  in  a  line  of  vehicles  if 
those  intervening  vehicles  had  dark  rear 
windows.  Similarly,  interior  mounted 
CHMSL's  would  be  less  visible  through 
a  daric  rear  window.  Thus,  drivers  could 
lose  the  benefit  of  CHMSL's  (i.e..  better 
warning  of  braking  by  other  drivers)  if 
vehicles  had  daric  rear  windows.  The 
petitioners  asserted  that  tinted  glazing 
would  not  have  an  impact  on  the 
visibility  of  the  CHMSL  of  an 
immediately  preceding  vehicle  since 
they  believe  that  NHTSA  set  the 
illumination  level  for  the  stop  lamp  at  a 
level  that  ensured  that  it  would  be 
detectable  under  adverse  conditions. 
However,  the  minimum  illumination 
level  required  for  the  CHMSL  by 
Standard  No.  lOB  is  2S  candela.  NHTSA 
does  not  believe  that  a  2S  candela  lamp 
provides  adequate  visibility  of  a  CHMSL 
through  heavily  tinted  ^a^og. 

2.  Research  on  the  Relatiooship  Between 
Window  Light  Transmittance  and 
Highway  Safety 

A  number  of  groups  have  conducted 
reaoarch  on  the  impact  of  window  li^t 
transmittance  on  highway  safety.  The 
usual  method  of  determining  whether  a 
vehicle  or  driver  characteristic  has  a 
significant  effect  on  highway  safety  is  to 
use  accident  data  bases..  However,  an 
accident  data  base  can  relate  vehicle 
features  to  probable  aoddent  rates  only 
if  theieatiire  under  inveatigatkm  is 
tiacfcetl  in  the  eerjdeiit  deecviption.  Tlie 
existence  of  window  tlnting'has-not 
been  induded  in  the  vefaide  description 
of  any  data  base  known  to  NHTSA. 
Tneie{Dre.'ie>eaicnifaa8  focused  on  dw 
effect  of  window  light  Irenaaiittaaoe  oo 


driving  visibility,  with  an  underlying 
assumption  that  lesser  driving  visibility 
could  cause  an  increase  in  vehicle 
crashes.  NHTSA  (with  Brown 
Engineering  Company  as  the  contractor). 
TUV  Rheinland  (with  Fladiglas  AG  as 
the  sponsor),  and  the  Insurance  Institute 
for  Highway  Safety  (IIHS)  heve 
conducted  research  in  the  area.  Hm 
petitioners  also  conducted  related 
research.  A  discussion  of  that  research 
follows. 

a.  NHTSA  research.  The  NHTSA 
research  was  designed  to  derive  the 
relationship  between  the  wrindow  light 
transmission  levels  and  the  ability  of 
drivers  to  detect  low  contrast  objects 
through  the  windows.  The  findings  of 
the  research  are  summarized  in  Figure  1 
of  the  Report  to  Congress  and  the 
accompanying  text.  NHTSA  concluded 
in  the  Report  that  the  probability  of 
seeing  a  minimum  contrast  object  at 
dusk  throu^  a  window  transmitting  70 
percent  of  the  available  light  is  93 
percent  However^^the  probability  of 
seeing  the  same  object  through  a 
window  transmitting  SO  percent  of  the 
available  light  is  about  85  percent 
Therefore,  the  probability  of  not  seeing 
a  minimum  contrast  object  at  dusk 
doubles  (Le..  goes  from  7  percent  to  IS 
percent)  when  the  window  light 
transmittance  is  changed  from  70 
percent  to  SO  percent 

b.  TUV  Rheinland  Research.  TUV 
Rheinland  (a  research  organizatioo 
which  advises  the  German  Ministry  of 
Transportation)  conducted  experiments 
(under  the  sponsorship  of  Flachglas  AG, 
a  major  European  glass  manufacturer) 
which  related  visibility  to  driving  moce 
directly  than  die  laboratory  experiments 
conducted  for  NHTSA.  TUV  Rheinland 
had  subjects  use  driving  simulators  with 
windshields  having  five  different  levels 
of  light  transmittance.  The  windshields 
were  (1)  a  standard  clear  one  (SO 
percent  light  transnuttanoe).  (2)  a 
standard  tinted  one  (7B  percent  light 
transmittance).  (3)  a  standard  tinted  one 
with  1.2  percent  haze.  (4)  a  deeply  tinted 
one  (56  percent  light  transmittance),  and 
(5]  a  very  deeply  tinted  one  (40  percent 
light  transmittance).  All  of  the 
windshields  were  mounted  at  a  55 
degree  angle,  which  reduced  the  line  of 
sight  light  transmittance  by  about  4 
percentage  points  (e^g.,  froim  76  percent 
to  72  percent). 

Figure  2  of  die  Report  to  Congress  and 
the  accompanying  text  sununarins  the 
results  of  die  experiment  The 
experiment  showed  that  bodi  ^ 
normally  sighted-sttbjects  and  the 
subjects  wearing  spectacles  had  little 
difficulty  saetng'high  contrast  objects 
through  aity-of  the  windshields  The 


normally  sighted  group  performed 
equally  well  in  seeing  low  contrast 
objects  through  wincbhields  of  69 
percent  76  percent  and  56  percent  li^t 
transmittance.  They  were  much  less 
able  to  recognize  low  contrast  objects 
through  the  iO^rcent  light 
transmittance  windshield  and  the 
windshield 'With  haie.  The  drivers 
wearing  spectacles  performed  equally 
well  in  seeing  low  contrast  objects 
throu^  olsarend  standard  tinted 
windshields.  However,  their 
performance  declined  seriously  with 
even  the  56  percent  light  transmittance 
windshield. 

TUV  Rheinland  concluded  that 
windshieM  transmittance  should  not  be 
reduced  because  drivers  with 
sfiectadea,  who  are  a  large  and  growing 
segment  of  the  population,  would  have 
increased  difficulty  with  night  driving. 
Volkswagen  and  Flachglas  AG.  in  their 
comments  to  NHTSA  in  response  to  the 
Request  for  Comments,  used  the  TUV 
Rheinland  study  as  a  basis  for 
advocating  30  to  40  percent  li^t 
transmittanse  windows  behind  the 
driver  and  70  to  ^percent  light 
transmittance  tvindows  in  die  driver's 
fncward  liO  degree  fiekl  of  view.  Those 
commenters  asserted  that  only  hi^ 
contrast  objects  are  significBnt  in  the 
rear  field  of  view  and  that  even 
spectacled  subjects  saw  those  objects 
«veU  duough  40  percent  light 
transmittance  glazing. 

3.  nHS  Research 

IIHS  performed  laboratory 
experiments  designed  to  measure  direct 
visibility  needs  at  the  rear  of  a  vehicle 
for  safe  backing.  Jn  the  experiment  test 
subjects  sat  in  a  simulated  passenger 
car  and  looked  for  projected  hnages  of 
five  common  roadway  objects  ({«..  a 
vehicle,  a  biityclist  a  pedestrian,  a  small 
child,  and  debris).  The  visual  objects 
and  tlw  simulated  car  were  stationary, 
but  the  images  were  projected  to  the 
rear  and  rear  sides  to  provide  a  driver's 
view  when  backing  a  car  out  of  a 
driveway.  Two  levels  of  luminous 
contrast  of  objects  were  used  to 
Mowlate  dimly  lighted  and  moderately 
lighted  conditions.  Windows  with 
perpendicular  light  transmittances  of  09. 
63, 30.  and  22  pereent  were  tested. 

Eadi  of  the  48  test  subjects  (licensed 
drivers  from  16  to  10  years  of  age)  was 
shown  projeoted  objects  (along  with 
blank  trials)  and  the  subject  indicated 
whether  one  of  the  objects  was  present. 
LfLgeneraL  the  detection  errorrates 
increased  as  theraor  window 
transmittance  level  decreased'below  OB 
percent  fat  addition, 'iiie  eiioi  rates  were 
stiongty  iiffhieneed^by  the  subject's  age. 
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the  contrast  of  the  object,  and  its  size. 
The  vehicle  image  was  detected  by  all 
subjects  even  with  22  percent  light 
transmittance.  However,  the  detection 
of  the  images  of  the  pedestrian,  the 
child,  and  the  debris  declined  with 
reductions  in  contrast  and  window 
transmittance  and  increases  in  the  age 
of  the  test  subject.  IIHS  concluded  that 
the  experiments  provided  evidence  that 
the  safety  of  backing  maneuvers  during 
dusk  and  nighttime  conditions  are 
substantially  compromised  for  all 
drivers  looking  through  windows  with 
light  transmittance  levels  below  50 
percent.  They  further  concluded  that 
drivers  over  age  55  may  need  higher 
levels  of  light  transmittance. 

a.  Research  by  IIT  Research  Institute. 
The  petitioners  sponsored  research  by 
the  IIT  Research  Institute  (IITRI)  on  the 
impact  of  window  tinting  on  visibility. 
The  IITRI  research  measured  the 
visibility  of  high  contrast  objects 
through  glazing  with  various  levels  of 
light  transmittance.  The  research 
showed  that  different  levels  of  window 
tinting  did  not  affect  the  viewing  of  high 
contrast  objects.  This  is  consistent  with 
the  results  of  the  IIHS  study.  However, 
unlike  the  IIHS  study,  the  petitioners' 
study  did  not  measure  the  visibility  of 
low  contrast  objects. 

b.  Conclusions  concerning  research. 
The  first  three  studies  showed  a 
lowering  of  the  ability  to  detect  objects 
as  the  tint  level  increases.  Specifically, 
the  studies  showed  that  it  was  more 
difficult  to  detect  low  contrast  objects  in 
dusk  and  other  dark  conditions.  The 
IITRI  study  is  not  to  the  contrary  since 
that  study  did  not  address  low  contrast 
objects.  While  NHTSA  believes  that  the 
studies  enable  one  to  conclude  that 
relatively  low  levels  of  li{^t 

.transmittance  are  a  safety  problem,  the 
agency  is  unable  to  predict  accurately 
the  numerical  relationship  between 
vehicle  colUsions  and  window  tinting. 

C.  Law  Enforcement  Issues 

NHTSA  also  analyzed  law 
enforcement  issues  as  part  of  its  review 
of  window  light  transmittance 
requirements.  In  comments  in  response 
to  the  Request  for  Comments,  26  police 
departments  or  other  public  safety 
organizations  opposed  35  percent 
transmittance  tinting.  These  commenters 
stated  that  such  tinting  makes  motor 
vehicles  windows  too  dark  for  police 
officers  to  approach  safely  after  making 
traffic  stops.  Two  commenters  cited 
examples  of  police  officers  who  were 
shot  by  assailants  firing  throu^  tinted 
windows.  The  commenters  also  stated 
that  dark  window  tinging  hinders  their 
ability  to  spot  suspicious  activities  and 
objects  in  moving  vehicles.  Some 


commenters  also  stated  that  it  is 
difficult  to  identify  hit-and-run  drivers  in 
vehicles  with  dark  window  tinting. 

Two  commenters  cited  test  results  to 
support  their  position  that  35  percent 
light  transmittance  tinting  as  a  safety 
threat  to  police  officers.  The  Virginia 
State  Police  performed  a  test  in  which 
111  police  officers  looked  for 
unconcealed  items  in  a  car  with  35 
percent  tinting  film  on  the  rear  and  rear 
side  windows.  The  items  they  looked  for 
were  a  green  bag,  a  white  plastic  bag,  a 
slim  jim,  cocaine  straws,  a  machine  gun, 
glass  cutters,  a  knife,  a  blackjack,  a 
pistol,  a  license  plate,  and  a  crow  bar. 
Only  41  percent  of  the  officers  were  able 
to  see  at  least  half  of  the  items  in  the  car 
with  tinting  film.  In  contrast,  82  percent 
of  the  officers  were  able  to  see  at  least 
half  of  the  items  in  a  car  without  tinting 
film  on  the  windows. 

The  Maine  State  Police  performed  a 
demonstration  experiment  for  a 
committee  of  the  Maine  state  legislatiu«. 
A  plan  clothes  officer  with  a  drawn 
weapon  held  in  a  shadow  was  seated  in 
the  rear  of  a  car  with  35  percent 
transmittance  tinting  film.  None  of  the 
state  legislators  were  able  to  see  the  gun 
on  a  bright  day  when  approaching  the 
vehicle.  When  the  experiment  was 
repeated  with  50  percent  light 
transmittance  tinting  film,  adequate 
visibility  was  reported. 

The  petitioners  submitted  a  study 
evaluating  the  ability  of  police  officers 
to  recognize  objects  and  occupant 
movements  in  vehicles  with  varying 
levels  of  window  tinting.  The  li^t 
transmittance  of  the  glazing  ranged  from 
20  percent  to  70  percent  The  study 
concluded  that  the  tinting  had  no 
detrimental  effect  on  the  ability  to  see 
into  the  vehicles.  However,  NHTSA 
believes  that  the  conclusion  of  the  study 
is  questionable  because  of  the 
methodology  of  the  study.  For  example, 
the  subjects  appear  to  have  had 
unlimited  time  to  detect  objects  in  the 
vehicles  and  may  have  been  viewing 
from  a  point  closer  to  the  window  than 
is  considered  prudent  under  normal 
police  procedure.  In  addition,  some  of 
the  findings  seem  counterintuitive  an 
violate  principles  of  visual  detection. 
For  example,  in  the  study,  (1}  the 
ambient  Ught  level  had  no  effect  on 
object  recognition,  (2)  window  light 
transmittance  had  no  effect  on  object 
recognition,  and  (3)  the  lowest 
recognition  scores  obtained  under 
nighttime  conditions  were  with  the  70 
percent  light  transmittance  glazing, 
rather  than  with  more  heavily  tinted 
glazing. 


D.  Light  Transmittance  Requirements  in 
Other  Nations 

NHTSA  also  reviewed  the  light 
transmittance  requirements  in  other 
nations.  The  Economic  Commission  for 
Europe  (ECE)  of  the  United  Nations  has 
adopted  Regulation  No.  43  concerning 
light  transmittance  of  automotive 
glazing.  This  ECE  regulation  has  been 
accepted  by  Germany,  France.  Italy,  the 
Netherlands,  Belgium,  Spain,  the  United 
Kingdom,  Luxembourg,  Sweden, 
Hungary,  Czechoslovakia,  Yugoslavia. 
Austria,  Finland,  and  Romania.  The  ECE 
Regulation  No.  43  requires  that  the  light 
transmittance  measured  perpendicular 
to  the  glazing  be  at  least  75  percent  for 
windshields  and  70  percent  for  other 
windows  essential  for  driving  vision. 
The  rules  of  the  individual  countries 
vary  regarding  which  windows  are 
considered  essential  for  driving  vision. 
The  United  Kingdom  and  most  other 
countries  accepting  the  ECE  regulation 
consider  rear  windows  and  side 
windows  to  be  essential  for  driving 
vision  and  thus  subject  to  the 
requirement  for  70  percent 
perpendicular  light  transmittance. 
However,  Germany  does  not  consider 
windows  behind  the  driver  to  be 
essential  for  driving  vision.  Thus,  rear 
and  rear  side  windows  are  not  subject 
to  the  light  transmittance  requirement  in 
Germany. 

Currently,  a  tentative  proposals  for 
new  light  transmittance  requirements  is 
under  discussion  within  the  ECE.  It  is 
based  on  the  research  performed  by 
TUV  Rheinland  under  contract  to 
Flachglas  AG  that  is  discussed  above. 
The  principal  provisions  of  the  tentative 
proposal  are: 

1.  A  change  in  the  method  of 
measuring  light  transmittance  to  take 
into  account  the  installed  angle  of  the 
window, 

2.  A  requirement  of  65  percent  light 
transmittance  for  windshields  and  front 
side  windows  measured  at  the  installed 
angle, 

3.  A  requirement  of  30  percent  light 
transmittance  for  rear  side  windows 
measured  at  the  installed  angle, 
assuming  right  and  left  outside  rear 
view  mirrors,  and 

4.  A  requirement  that  the  product  of 
the  rear  view  mirror  reflectance 
(typically  40  percent]  and  the  rear 
window  transmittance  (typically  70 
percent)  equal  30  percent  to  assure 
adequate  indirect  rear  vision. 

The  tentative  proposal  apparently  did 
not  address  the  impact  of  rear  window 
light  transmittance  on  center  high 
mounted  stop  lamps,  since  CHMSL's  are 
not  required  in  Europe.  ^ 
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NHTSA  also  reviewed  the  light 
transmittance  requirements  in  non- 
European  nations.  Japanese  Standard 
V-25  cover  light  transmittance.  The 
Japanese  standard  is  similar  to  the 
German  standard.  It  requires  the 
windshield  and  front  side  windows  to 
have  a  minimum  of  70>percent  light 
transmittance,  but  the  rear  and  rear  side 
widows  are  not  subject  to  li^t 
transmittance  requirements.  There  is  no 
requirement  for  rear  window  light 
transmittance,  in  part  because  Japanese 
cars  are  not  required  to  have  inside  rear 
view  mirrors. 

Australian  Design  Rule  8/00  requires 
at  least  85  percent  light  transmittance  in 
the  primary  vision  area  of  the 
windshield.  The  primary  vision  area  is 
defined  by  the  95th  percentile  eye 
ellipses  used  to  set  standards  for 
windshield  wiper  and  defroster  systems. 
The  other  windows  are  required  to  meet 
the  British,  ECE,  Japanese,  or  United 
States  requirements.  | 

E.  Conclusions  After  Analyzing  the 
Issues  Concerning  Window  Tinting 

After  analyzing  the  issues  concerning 
window  tinting  discussed  above. 
NHTSA  reached  conclusions,  which 
were  presented  in  the  Report  to 
Congress.  NHTSA  concluded  that  a 
"wise  poUcy  on  window  transmittance 
would  permit  the  greatest  freedom  to 
manufacturers  seeking  solar  control  that 
can  be  justified  by  current  research,  but 
would  prevent  the  reduction  in  safety 
that  cotdd  occur  with  decreased  light 
transmittance.  It  would  also  remove  the 
difference  in  light  transmittance 
requirements  between  passenger  vans 
and  automobiles,  thereby  improving 
passenger  van  safety  and  making  the 
Federal  rule  a  more  consistent  signal  to 
the  states."  The  Report  to  Congress  also 
included  the  following  additional 
conclusions: 

1.  The  light  transmittance  of  windows 
on  new  passenger  cars  complying  with 
Standard  No.  205  does  not  present  tin 
unreasonable  risk  of  accident 
occurrence.  While  it  is  not  possible  to 
quantify  the  safety  effects  of  lowering 
the  light  transmittance  through  window 
tinting,  data  indicate  that  extensive 
tinting  can  reduce  the  abihty  of  drivers 
to  detect  objects,  which  could  lead  to  an 
increase  in  accidents. 

2.  A  change  in  the  way  light 
transmittance  is  measured  in  Standard 
No.  205  may  be  appropriate.  CurrenUy. 
the  Standard  requires  the  test  to  be 
performed  on  a  sample  of  the  glass  with 
the  light  directed  perpendicular  to  the 
glass.  A  change  to  perform  the  test  at 
the  angle  the  glass  is  installed  on  the 
vehicle,  along  the  driver's  line  of  si^t 
could  be  based  on  the  perfonoaance  of 


production  cars  since,  as  noted  [in 
paragraph  one  above],  windows  in  these 
vehicles  provide  light  transmittance 
which  does  not  present  an  unreasonable 
risk  of  accident  occurrence. 

3.  Because  light  trucks,  including  pick- 
ups, vans  and  sport  utility  vehicles,  have 
become  personal  transportation 
vehicles,  it  may  be  appropriate  to 
harmonize  light  transmittance  of  these 
vehicles  with  the  requirements  of 
passenger  cars. 

4.  The  benefits  of  tinting  do  not 
appear  great  enough  to  justify  any  loss 
in  safety  that  may  be  associated  with 
allowing  excessive  tinting  of  windows. 
Further,  technology  already  being 
applied  in  production  car  windows  can 
reduce  the  heat  build  up  in  the  occupant 
compartment  while  preserving  the 
driver's  visibility.  A  greater  reduction  in 
the  ability  of  drivers  to  see  through  the 
windshield  rear  window  or  front  side 
windows  would  be  expected  to  decrease 
highway  safety. 

III.  The  Proposed  Rule 

After  considering  the  many  comments 
in  response  to  the  Request  for 
Comments,  analyzing  other  available 
information,  and  reaching  the  above 
conclusions  presented  in  the  Report  to 
Congress.  NHTSA  has  decided  to 
propose  an  amendment  to  Standard  No. 
205.  The  proposed  amendment  would 
revise  the  test  procedure  for  measuring 
light  transmittance.  Under  the  proposed 
amendment,  light  transmittance  would 
be  measured  through  a  laboratory  test 
procedure  that  would  test  vehicle 
glazing  at  its  installation  angle.  In  this 
proposed  amendment,  NHTSA  would 
revise  the  light  transmittance 
requirements  for  various  windows-to 
reflect  the  proposed  test  procedure. 
Under  the  proposed  amendment,  a 
minimum  of  60  percent  light 
transmittance  would  be  required  for  the 
front  windshield  and  the  front  side 
windows,  a  minimum  of  50  percent  for 
the  rear  window,  and  a  minimum  of  30 
percent  for  the  rear  side  windows. 
NHTSA  is  proposing  to  adopt  the 
requirements  discussed  above  for  all 
passenger  cars  and  all  trucks,  MPV's, 
and  buses  with  a  Gross  Vehicle  Weight 
Rating  (GVWR)  of  10,000  pounds  or  less. 
(NHTSA  will  refer  to  such  trucks, 
MPV's,  and  buses  collectively  as  "light 
trucks"  in  this  preamble.)  Below, 
NHTSA  describes  the  proposed 
amendment  in  more  detail  and  discusses 
the  rationale  for  the  proposal.  NHTSA 
also  discusses  below  a  variety  of  issues 
that  it  will  consider  further  before 
adopting  any  final  rule. 


A.  Proposed  Test  Procedure 

This  proposed  rule  includes  a  new  test 
procedure  for  measuring  luminous 
transmittance,  as  specified  in  S5.1.1.8.1. 
Under  the  proposed  procedure,  each 
item  of  applicable  glazing  would  be 
tested  for  its  luminance  transmittance  in 
a  laboratory  procedure,  much  like  the 
test  procedure  in  ANS  Z26  that  is 
currently  incorporated  by  reference  in 
Standard  No.  205.  The  proposed  test 
procedure's  principal  difference  is  that 
the  glazing  sample's  luminous 
transmittance  would  be  viewed  and 
measured  at  the  maximum  installation 
angle  (i.e.,  the  maximum  nominal  rake 
angle  at  which  glazing  could  be  installed 
in  a  motor  vehicle).  This  would  account 
for  the  effect  of  rake  angle  on  light 
transmittance. 

The  proposal  contains  detailed 
specifications  about  how  the  test 
procedure  would  be  conducted, 
including  how  the  test  sample  and  test 
apparatus  would  be  arranged,  how  the 
light  transmittance  would  be  measured, 
and  how  the  luminous  transmittance 
ratio  would  be  calculated.  In  addition,  in 
S5.1.1.6.2,  the  proposal  specifies  detailed 
test  conditions  about  the  glazing 
material  samples,  the  light  source,  and 
the  device  used  to  measure  the  luminous 
transmittance,  known  as  the 
photoreceptor.  While  NHTSA  believes 
that  the  proposed  test  procedure  would 
be  relatively  simple  for  manufacturers  to 
follow,  it  welcomes  comments  about  the 
proposed  test  procedures  and 
conditions.  (Question  1) 

In  developing  the  proposed  test 
procedures  and  conditions,  the  agency 
used  as  a  starting  point  the  Society  of 
Automotive  Engmeer's  (SAE) 
Reconunended  Practice  J1203,  Light 
Transmittance  of  Automotive 
Windshields  Safety  Glazing  Materials 
and  the  current  Test  No.  2  in  ANS  Z26. 
However,  the  agency  modified  certain 
procedures  and  conditions  to  l>e  in 
accordance  with  the  Vehicle  Safety 
Act's  statutory  criteria  and  to  simplify 
certain  provisions  that  the  agency 
believed  were  unnecessarily  complex.  In 
addition,  NHTSA  considered  proposing 
a  din^erent  laboratory  method  for 
measuring  the  light  transmittance  of 
glazing  at  its  installed  rake  angle.  On 
January  2. 1981,  NHTSA  adopted  a 
laboratory  method  for  measuring  light 
transmittance  of  windshields  at  their 
nominal  installed  rake  angle  as  part  of 
Standard  No.  126,  Fields  of  Direct  View 
(46  HI  40).  That  laboratory  meUiod  was 
developed  for  NHTSA  by  the  National 
Bureau  of  Standards  and  is  similar  to 
SAE's  J1203.  NHTSA  revoked  Standard 
Na  128  on  June  22, 1081  in  response  to 
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nine  petitions  for  reconsideration, 
largely  concerning  issues  other  than  the 
laboratory  test  method  (46  FR  32254). 
NHTSA  has  tentatively  concluded 
that  the  proposed  test  method  is  more 
appropriate  than  the  one  adopted  in 
1961.  The  proposed  test  method,  unlike 
the  measurement  technique  in  former 
Standard  No.  128  and  SAE 
Recommended  Practice  )1203.  does  not 
involve  the  complication  of  using  the 
seating  reference  point  in  the 
measurement  of  light  transmittance. 
NHTSA  believes  tihat  the  proposed  test 
method  is  sufficient  to  account  for  the 
effect  of  the  rake  angle  of  glazing  on 
light  transmittance.  A  possible  source  of 
error  in  the  proposed  method  (which 
also  is  ivesent  in  the  measurement 
technique  in  former  Standard  No.  128 
and  SAE  Recommended  Practice  )1203) 
is  the  slight  shift  of  the  light  beam  on  the 
receiving  surface  when  t^  glazing  is 
placed  in  the  beam.  If  the  receiver  has 
uniform  sensitivity,  there  would  be  no 
error.  If  the  receiver  is  not  uniform,  it 
can  be  mapped  for  correction  factors  or 
replaced  with  a  higher  quality 
instrument.  The  instructionB  for 
realigning  the  receiver  to  the  altered 
beam  in  the  SAE  Recommended  Practice 
may  also  be  su^icient  to  eliminate  any 
error.  However,  NHTSA  requests 
suggestions  of  possible  ways  to 
eliminate  any  possible  source  of  error  in 
the  proposed  test  method,  while 
avoiding  unnecessary  complexity. 
(Question  2) 

B.  Proposed  Li^t  Transmittance  Levels 

NHTSA  is  proposing  new  levels  of 
minimum  light  transmittance  in 
conjunction  with  the  proposed  test 
procedure  to  measure  light 
transmittance.  Under  the  proposed 
amendment,  60  percent  "line  of  sight" 
light  transmittance  would  be  required 
for  the  front  windshield  and  the  front 
side  windows,  SO  percent  for  the  rear 
window,  and  30  percent  for  the  rear  side 
windows.  NHTSA  decided  to  propose 
these  levek  based  on  the  policy 
discussed  in  the  Report  to  Congress. 
NHTSA  believes  that  the  proposed 
levels  would  permit  the  greatest 
freedom  to  manufacturers  seeking  solar 
control  that  can  be  justified  by  current 
research,  but  would  prevent  the 
reduction  in  safety  that  could  occur  with 
decreased  light  transmittance.  The 
levels  are  also  consistent  with  NHTSA's 
conclusion  in  the  Report  to  Congress 
that  the  light  transmittance  of  windows 
on  most  new  passenger  cars  complying 
with  the  current  Stanidard  No.  205  does 
not  present  an  unreasonable  risk  of 
accident  occurrence. 

NHTSA  obtained  information  from 
vehicle  manufacturers  on  the  line  of 


sight  light  transmittance  of  the  various 
windows  in  their  vehicles.  That 
information  is  presented  in  appendix  C 
of  the  Report  to  Congress.  NHTSA  did 
not  propose  lower  levels  of  light 
transmittance  because  of  the  figency 
conclusion  in  the  Report  to  Congress 
that  while  it  is  not  possible  to  quantify 
the  safety  effects  of  lowering  the  light 
transmittance  through  window  tinting, 
data  indicate  that  extensive  tinting  can 
reduce  the  ability  of  drivers  to  detect 
objects,  which  could  lead  to  an  increase 
in  accidents.  Betow,  NHTSA  presents  its 
rationale  for  proposing  a  particular  level 
of  light  transmittance  for  each  window 
in  a  vehicle. 

1.  Front  Windshields 

NHTSA  is  proposing  to  require  60 
percent  minimum  "line  of  sight"  light 
transmittance  for  the  front  windshield. 
NHTSA  believes  that  this  level  of  light 
traiumittance  is  sufficient  for  safety 
purposes  and  that  a  lower  level  could 
present  a  safety  concern.  In  addition, 
the  60  percent  level  is  close  to  the 
current  level  of  transmittance  for  most 
vehicles.  A  windshield  with  the  70 
percent  light  transmittance  measured 
perpendicular  as  specified  in  the  current 
Standard  No.  205  has  a  Une  of  sight 
transmittance  of  about  60  percent  when 
mounted  at  a  60  degree  rake  angle,  lliis 
combination  of  perpendicular  light 
transmittance  and  rake  angle  is  typical 
of  an  aerodynamically  styled  family 
sedan  with  a  windshield  of  the  latest 
design. 

NHTSA  knows  of  only  two  1990 
vehicje  models  that  would  not  meet  the 
proposed  60  percent  line  of  sight  li^t 
transmittance  requirement  for  front 
windshields.  These  are  the  Corvette  ZRl 
and  the  Lumina  MPV  family.  The 
windshields  of  these  vehicles  are  much 
darker  than  the  rest  of  the  1990  vehicle 
population.  The  Corvette  ZRl  has  a 
windshield  with  71  percent 
perpendicular  transmittantv,  with  a  rake 
angle  of  647  degrees.  This  results  in  a 
line  of  sight  transmittance  of  58  percent. 
The  Lumina  MPV  has  a  windshield  with 
71  percent  perpendicular  transmittance, 
with  a  rake  anqgle  of  66  degrees.  This 
results  in  a  line  of  sight  transmittance  of 
55  percent  However,  NHTSA  believes 
that  the  manufacturers  could  make 
simply  changes  that  would  enable  them 
to  comply  with  a  60  percent  minimum 
line  of  sight  light  transmittance 
requirement.  The  Corvette  ZRl  could 
meet  the  proposed  requirement  by  using 
the  standard  Corvette  tinted  windshield. 
This  would  give  it  a  line  of  sight 
transmittance  of  63.6  percent.  The 
Lumina  MPV  could  have  a  line  of  sight 
transmittance  of  66  percent  or  more  if  it 
used  a  staodard  tinted  windshield  with 


a  perpendicular  transmittance  of  77 
percent,  rather  than  the  current 
metallized  windshield  with  a 
perpendicular  transmittance  of  71 
percent. 

NHTSA  considered  proposing  a  line 
of  sight  transmittance  level  greater  than 
60  percent.  The  TUV  Rheinland 
experiment  indicated  that  a  driver  with 
spectacles  would  experience  some 
increased  difTiculty  seeing  low  contrast 
objects  with  a  light  transmittance  level 
of  60  percent.  In  addition,  the  proposal 
being  considered  by  the  ECE 
recommends  65  percent  Une  of  sight  light 
transmittance  for  the  windshield. 
However,  a  line  of  s^t  transmittance 
level  of  greater  than  60  percent  for  the 
windshield  would  disallow  many 
existing  vehicle  designs,  for  which  no 
safety  problem  has  been  identified. 
NHTSA  does  not  believe  that  the  agency 
should  take  such  action  t>ased  on  only 
this  one  study.  However,  NHTSA 
requests  conunent  on  whether  the 
agency  should  require  greater  than  60 
percent  line  of  sight  li^t  transmittance 
for  the  windshield.  (Question  3) 

2.  Front  Side  Windows 

NHTSA  is  proposing  to  require  front 
side  windows  to  have  a  line  of  sight 
light  transmittance  of  60  percent.  This  is 
the  same  level  being  proposed  for  the 
front  windshield.  NHTSA  believes  that 
all  current  vehicle  models  would  comply 
with  the  proposed  requirement.  NHTSA 
chose  this  level  because  the  agency 
believes  that  the  light  transmittance 
level  for  side  vision  should  be  the  same 
as  for  front  vision. 

NHTSA  acknowledges  that  front  side 
windows  could  become  slightly  darker 
under  the  proposed  amendment. 
However,  NKTTSA  does  not  believe  that 
this  is  likely  to  occur.  In  addition, 
NHTSA  is  not  convinced  that  slightly 
darker  side  windows  would  present  a 
safety  problem.  However,  one  approach 
to  alleviate  a  potential  safety  problem 
would  be  to  require  a  higher  level  of 
side  mirror  reflectance.  Currently,  the 
European  mtrror  standard.  ECE 
Regulation  No.  46,  requires  side  mirrors 
to  have  at  least  40  percent  reflectance. 
NHTSA  Standard  No.  Ill,  Rearview 
Mirrors,  requires  a  side  mirror  to  have 
an  average  reflectance  of  at  least  35 
percent  NHTSA  believes  that  side 
mirrors  in  nmst  current  motor  vehicles 
have  an  average  reflectance  of  at  least 
40  percent.  NHTSA  requests  comment 
on  whether  the  agency  should  amend 
Standard  No.  Ill  to  require  aide  mirrors 
to  have  an  average  reflectance  of  at 
least  40  percent  rather  tJMn  the  current 
35  percent  {Question  4|    . . 
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3.  Rear  Windows 

NHTSA  is  proposing  to  require  50 
percent  minimum  line  of  sight  light 
transmittance  for  rear  window*.  NHTSA 
is  not  proposing  the  60  percent  line  of 
sight  transmittance  for  three  reasons. 
First.  NHTSA  believes  that  the  50 
percent  level  is  adequate  for  high 
contrast  objects.  Concerning  highway 
driving.  NHTSA  generally  agrees  with 
Volkswagen  that  low  contrast  objects 
are  less  important  in  rear  vision  than  in 
frontal  vision.  Second,  NHTSA  believes 
that  50  percent  transmittance  would  be 
adequate  to  preserve  the  benefits  of 
CHMSLs.  Third.  NHTSA  believes  that 
requiring,  for  example,  60  percent 
minimum  line  of  sight  light 
transmittance  would  disallow  a  number 
of  current  vehicle  designs,  for  which  no 
safety  problem  has  been  identified. 
Some  vehicle  models,  such  as  the  Ford 
Probe,  have  rear  windows  with  such 
great  rake  angles  that  a  60  percent  line 
of  sight  transmittance  would  not  be 
possible  even  with  clear  glass.  As  stated 
above,  NHTSA  does  not  beheve  that 
light  transmittance  in  most  passenger 
cars  complying  with  the  current 
Standard  No.  205  present  an 
unreasonable  risk  of  accident 
occurrence.  However,  the  "privacy 
windows"  offered  as  optional  equipment 
on  some  MPV's  would  not  be  permitted 
under  the  proposed  amendment  since 
they  have  a  line  of  sight  light 
transmittance  of  20  percent  or  even  less. 

NHTSA  is  also  requesting  comment 
on  whether  the  mirror  reflectance 
requirements  for  the  inside  rear  view 
mirror  should  be  changed.  Currently, 
Standard  No.  Ill  requires  at  least  35 
percent  reflectance  for  inside  rear  view 
mirrors.  NHTSA  requests  comment  on 
whether  the  mirror  reflectance  should  be 
increased  to  50  percent  or  some  other 
level  since  NHTSA  is  proposing  to  allow 
SO  percent  line  of  sight  light 
transmittance  for  the  rear  window. 
(Question  5] 

4.  Rear  Side  Windows 

NHTSA  is  proposing  to  require  30 
percent  minimum  line  of  sight  light 
transmittance  for  the  rear  side  windows. 
All  new  passenger  cars  currently  have 
rear  side  line  of  sight  light  transmittance 
levels  above  30  percent  (generally 
between  70  and  82  percent].  In  addition, 
MPVs  currently  have  line  of  sight  light 
transmittance  levels  above  30  percent 
tor  the  rear  side  windows  generally 
offered  as  standard  equipment. 
However,  "privacy  windows"  offered  as 
an  option  on  ^V's  have  line  of  sight 
light  transmiftance  of  less  than  30 
percent.  In  addition,  privacy  windows 
with  a  similar  light  transmittance  are 


offered  as  standard  equipment  on  the 
Oldsmobile  Silhouette  MPV.  As 
discussed  more  fully  below,  the 
manufacturer  of  the  Oldsmobile 
Silhouete  could  achieve  compliance  by 
using  the  windows  which  are  standard 
in  other  vehicles  in  the  same  body 
family  as  the  Silhouette.  Similarly,  other 
manufacturers  would  be  able  to  use  the 
standard  windows  in  place  of  privacy 
windows  in  other  MPV's. 

As  stated  above.  NHTSA  believes 
that  rear  side  windows  are  less 
important  for  driving  visibility  than 
other  vehicle  windows.  Therefore, 
NHTSA  believes  that  it  is  possible  to 
allow  darker  tinting  on  such  windows 
without  significant  adverse  safety 
consequences.  The  rear  side  field  of 
view  can  be  preserved  completely 
through  use  of  dual  side  rear  view 
mirrors  with  40  percent  minimum 
reflectance.  While  only  driver's  side 
view  mirrors  are  required  by  Standard 
No.  Ill,  passenger  side  view  mirrors  are 
included  on  almost  all  new  vehicles. 
However,  because  a  relatively  few 
vehicles  do  not  have  dual  side  view 
mirrors.  NHTSA  requests  comment  on 
whether  such  mirrors  should  be  required 
through  an  amendment  to  Standard  No. 
111.  (Question  6)  In  addition,  NHTSA 
requests  comment  on  the  impact  of 
darker  rear  side  windows  on  the  safety 
of  police  officers.  (Question  7) 

C.  Vehicles  Covered  Under  the  Proposal 

NHTSA  is  proposing  to  adopt  the 
requirements  discussed  above  for  all 
passenger  cars  and  light  trucks  (i.e.. 
trucks.  MPV's.  and  buses  with  a  GVWR 
of  10.000  pounds  or  less).  Standard  No. 
205  currently  applies  to  all  light  trucks. 
However,  the  standard  currently  does 
not  specify  which  rear  and  rear  side 
windows  in  light  trucks  are  requisite  for 
driving  visibility.  In  interpretation 
letters,  NHTSA  has  stated  that  under 
the  current  standard,  rear  and  rear  side 
windows  in  many  light  trucks  are  not 
considered  requisit  for  driving  visibility. 
Thus,  glazing  not  subject  to  the  70 
percent  perpendicular  light 
transmittance  test  may  be  used  in  such 
windows.  Today,  glass  with  very  low 
light  transmittance  is  being  installed  in 
some  light  trucks  used  as  passenger 
vehicles.  NHTSA  believes  that  such 
glass  may  present  a  safety  problem. 

NHTSA  recognizes  that  certain  light 
trucks,  (e.g..  commercial  cargo  vans) 
currently  do  not  have  rear  and/or  rear 
side  windows.  The  drivers  of  such 
vehicles,  largely  commercial  drivers 
driving  during  daylight,  use  outside 
mirrors  for  rear  visibility.  This  proposed 
rule  would  not  require  additional 
windows  in  such  vehicles.  Instead,  the 
proposed  amendment  would  require  that 


any  window  in  a  light  truck,  if  present, 
have  glazing  with  the  level  of  light 
transmittance  established  by  the 
proposed  amendment  to  Standard  No. 
205.  Thus,  rear  windows,  if  present, 
would  be  required  to  have  50  percent 
line  of  sight  light  transmittance.  Rear 
side  windows,  if  present,  would  be 
required  to  have  30  percent  line  of  sight 
light  transmittance. 

NHTSA  requests  comment  on  whether 
the  proposed  requirements  should  be 
applied  to  all  types  of  light  trucks. 
(Question  8)  For  example,  should  the 
proposed  requirements  be  applied  to 
buses  with  a  GVWR  of  10.000  pounds  or 
less?  In  addition,  is  the  10,000  pounds 
GVWR  cut-off  appropriate  or  should  a 
lower  GVWR  cut-off  be  adopted  in  the 
final  rule?  Further.  NHTSA  requests 
comment  on  whether  all  trucks, 
including  those  with  a  GVWR  of  over 
10.000  pounds  should  be  subject  to  the 
new  light  transmittance  requirements 
being  proposed  for  light  trucks. 
(Question  9) 

D.  Compliance  by  Multi-Stage 
Manufacturers 

NHTSA  recognizes  that  some  light 
trucks  are  manufactured  in  more  than 
one  stage  or  altered  after  they  are 
certified  by  the  original  manufacturer. 
There  are  a  number  of  final-stage 
manufacturers,  many  of  which  are  small 
businesses,  involved  in  installing  truck 
bodies  and/or  work-related  equipment 
on  chassis.  There  are  also  a  number  of 
alterers  involved  in  modifying  the 
structure  of  new  vehicles.  Under 
NHTSA's  regulation,  a  final-stage 
manufacturer  must  certify  that  the 
completed  vehicle  complies  with  all 
applicable  safety  standards  and  alterers 
must  certify  that  the  altered  vehicle 
continues  to  comply  with  all  applicable 
safety  standards.  (Throughout  the  rest  of 
this  preamble,  the  term  "final-stage 
manufactiu^r"  is  used  to  refer  to  both 
final-stage  manufacturers  and  alterers.) 

Final-stage  manufacturers  are 
currently  subject  to  the  requirements  of 
Standard  No.  205  and  NHTSA  is  not 
aware  of  any  difficulties  in  compliance. 
The  practical  impact  of  the  proposed 
amendments  on  final-stage 
manufacturers  would  be  to  require  them 
to  certify  compliance  with  light 
transmittance  requirements  for  rear  and 
rear  side  windows,  if  such  windows  are 
present  in  a  vehicle,  as  they  now  do  for 
front  windshields  and  front  side 
windows.  NHTSA  does  not  believe  that 
the  proposed  amendment  would 
significantly  affect  the  current 
compliance  practices  of  multi-stage 
manufacturers. 
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NHTSA  betievet  that  final-8ta§e 
manofactaien  woiiU  generaily  te  aUe 
4o  cecUfy  compiiaace  with  the  Standard 
No.  20S.  «ndn«t  ooodactng  compliance 
testing,  if  tfaii  projiaaedaiUHidnienl  it 
adopted.  Under  die  proposed 
anefadaeiBt  prime  ^taang 
Bianufactiifets  woold  be  required  to 
certify  each  piece  of  glaziog  material 
The  prime  glaztng  manufacturer  would 
certify  that  ttsfUoing  material  would 
coBiply  with  die  light  teansaaittance 
fequiremeots  of  the  atandard  if  installed 
in  a  vdiide  at  a  certain  cake  angle,  or 
range  of  rahe  aa^es.  A  final-atfige 
manirfactiirer  would  be  aUe  to  refy  an 
the  certification  1^  the  prime  glazkig 
manufaducer  if  the  fimd-atage 
manufactura'  imrtalWtd  the  glaxing 
material  at  a  rake  aq^  wi&in  the  raqge 
speciHed. 

E.  Leadtime 

NHTSA  is  proposing  to  nuke  the 
proposed  amemhnents  effective  on 
S^tember  1. 1994.  NHTSA  anticipates 
that  titis  would  be  at  least  180  days  after 
the  publication  of  the  Hnal  rule.  NHTSA 
believes  diat  this  would  allow  sufficient 
time  for  glazing  manufacturers  and 
motor  vehicle  manufactnrers  to  make 
the  necessary  changes  in  current 
vehicles.  As  stated  above,  almost  all 
passenger  car  models  would  be  in 
compliance  with  the  proposed 
amendment,  if  it  is  adopted  as  a  final 
role.  The  only  passenger  car  that  the 
agency  knows  would -not  conqdy  widi 
the  proposed  amendment  is  the  Corvette 
ZR-1.  In  diat  vehide,  only  the  infrared 
reiKcting,  coated  front  windshield 
woidd  not  comply.  Hie  odier  windows 
of  that  vehide  woidd  be  in  compliance. 
As  discussed  above,  NHTSA  believes 
diat  it  would  be  easy  for  the  Corvette 
ZR-1  to  comply  by  using  die  standard 
Cwvette  windahidd. 

in  addition,  moat  li^  tiudcs  equipped 
with  standard  equipment  would  be  hi 
ooKipliance  wnth  tte  proposed 
nmeitdmont.  if  it  is  adopted  as  a  tanl 
rule.  As  discttssed  above,  only  die 
Lamina  K0>V  would  not  comply  because 
of  its  infrared  reflecting,  coated  front 
windshield.  However,  a  Lamina 
windshidd  made  of  ataadard  tinted 
glaas  woidd  ooasply  with  dw  proposed 
amendnwate.  In  addition,  infrared 
reflecting,  coated  wiadabidds  would 
csnply  if  diey  were  iaiteMad  widi  fake 
angtescf  60  depaea  or  teas.  Tlie  front 
windshields  in  all  other  li^  Sticks 
aboat  which  nwrnrfjartarers  aubodtted 
infomatian  vn  line  af  ai^t  ligfat 
traaamstteaoe  toNHTSA  woaid  oomply 
with  the  prapoaad  aaMfBdmnnta. 

TW  privacy  glaas  in  aaaqr  light  tnids 
would  ai 


normally  offered  aa  aptional  equipment, 
rather  than  the  atandaid  equipment  for  a 
model  NHTSA  believas  that  dw 
manufacturers  of  light  tracks  with 
optional  privacy  glass  would  only  have 
to  substitute  the  leasing  used  as 
standard  equipment  to  comply.  NHTSA 
understands  that  die  OMsimbile 
Silhovette  has  privacy  ^ass  as  standard 
equipment,  nowever.  nie  standard 
windows  of  the  Pontiac  Transport  and 
the  Lamina  APV  would  fit  the 
Oidsmobne  Silhouette.  NHTSA  noes  not 
believe  dnt  manufacturers  would  have 
to  make  any  odier  changes  in  light 
trades  if  they  substituted  for  privacy 
^aas. 

NHTSA  is  not  aware  of  particular 
types  of  glaring  or  particular  types  of 
motor  vdhides  for  vdrich  additional 
leadtime  is  necessary.  However, 
NHTSA  requeste  comments  dnt  woidd 
identify  any  audi  facing  or  motor 
vdndes.  (Question  10] 

NHTSA  M  txmsiderif^  allowing 
vohmtaiy  oomplianoe  with  any  new 
requiremainS  tietore  fliose  requirements 
before  mandatory.  -NHTSA  is 
cionsidisring  allowing  such  vohmtary 
compiiattoe  either  immediately  or  30 
^ys  after  ^Uication  of  the  final  rule. 
Nhi^iA  requeste  connnent  nn  thisissne 
(Question  tl) 

F.  Proposed  Amendments  to  the 
Laaguage  ^Standard  No.  205 

NHTSA  te  proposing  a  mtRd>er  of 
aaendmente  to  the  camnt  Standard  No. 
aas  to  accompliah  the  propeaed  changes 
to  Uiat  standard.  NHTSA  paopaaes  to 
add  a  mw  aaction  S5.1.1  J  to  die 
standard.  Tlus  aedion  wobM  state  the 
InminwMS  transmittanoe  raqairentents  tor 
particular  windows  and  then  state  the 
proposed  teat  psooedare.  WfTBA  abo 
propoaaa  to  reqaire  Manufactarers  of 
glazing  to  place  a  number  an  die  glaaing 
to  rapraaant  the  maxiniam  angte  at 
which  tiw  giaaiag  may  be  installad  in  a 
antor  vahkte  in  uempliance  with 
Standard  No.  20S.  M1TSA  does  not 
antidpate  that  thia  proposed 
raqmrement  would  increase  coate  to 
manafiacturers.  NHTSA  believes  that  die 
proposed  nomber  woald  be  an 
inconaaqnantial  addition  to  the  various 
oodas  and  sjrmbola  cuiiendy  required 
for  glazmg. 

la  additen.  NHTSA  n  propoaing  other 
confonnng  chanfaa  to  dw  standard. 
Cunaady.  AN5  ZSe.  which  is 
incorponiad  by  referance  in  die 
standard.  dasirWius  the  teate  that 
vatioaa  Itens  «f  glanig  Bsnst  ^aas  and 
states  dM  windows  in  which  theae  Hems 
I  aMy  be  inatattad.  Since  die 
1 8S.1.14  worid  aobalitute  a 
new  taatpnoedaPB  for  the  caitent  Test 
No.  2  in  certain  oaaaa.  NHTSA  Is 


proposing  new  regutetory  text  where 
necessary.  Specifically.  NHTSA  is 
proposing  to  amend  Section  SS.1.2.1  to 
state  diat  Item  4.  Item  S,  Hem  6.  Item  7. 
Item  &  item  t.  Item  K).  Item  11  A.  and 
Item  IIB  glaziag  may  be  inataUed  in  die 
locations  af  motor  vehicles  specified  in 
ANS  Z2ft.  Item  1  glaaag  would  be 
allowed  anywhere  in  a  trudc  bus,  or 
MPV.  widi  a  CVWR  over  10.008  pounds. 
Under  the  proposed  amendment 
MfTSA  would  desigaate  glaiing  which 
meete  dae  tests  established  far  Item  1 
glazing  (except  Test  No.  2J  and  die 
proposed  new  light  traosouttanoe  (ed  as 
Item  lA  glazing,  item  lA  glazing  wotdd 
be  allowed  anywhere  in  a  passenger 
car  or  light  truck.  Similariy.  Item  14 
glazing  would  be  allowed  anywhere  in  a 
truck,  bus.  or  MPV  with  a  GVWR  over 
10.000  pounds  and  NHTSA  would 
designate  gazing  which  meets  the  tests 
establidied  for  hern  14  grazing  (except 
Test  No.  Z)  and  die  proposed  new  li^t 
transmittanoe  teat  as  Item  14A  glazing. 
Item  14A|[teztng  wodd  be  allowed 
anjrwhere  in  a  passenger  car  or  light 
truck.  The  propoaed  amendment  would 
allow  Item  2  glacing  to  be  installed 
anywhere  in  a  truck,  bus.  or  MPV,  with 
a  CVWR  over  MXiOB  pounds,  except  in  a 
wtaidsfaieU.  The  propoaed  amendnienl 
would  designate  glazing  which  meete 
die  teate  established  for  ftem  2  glazing 
(except  Test  No.  2)  and  the  propoaed 
new  light  transouttance  test  as  Item  2A 
glazing,  liem  2A  glazing  would  be 
allowed  anywhere  in  a  passenger  car  or 
light  truck,  except  in  the  windshieki 
Qn  April  23. 1091.  in  a  rulemaking 
resulting  from  a  petition  from  Taliq 
Corpora tioa  NHTSA  published  a  final 
rule  creating  a  new  category  of  gazing 
(56  FR 18Z56).  This  glazing  currendy 
must  meet  the  luminous  transmittance 
test  of  ANS  Z28  and  may  be  used 
anjrwhere.  except  die  front  windshield. 
In  most  motor  vehicles.  "Die  April  IWl 
rule  designated  this  glazing  as  Item  ISA. 
In  today's  proposed  rate.  NHTSA 
proposes  to  redesignate  that  material  as 
Item  15  glacing  and  to  limit  its  use  to 
trucks,  buses,  and  ItffVs  over  10,000 
pounds  GVWR.  The  glazing  would  net 
be  allowed  to  front  windshields  of  theae 
veUdes.  NHTSA  is  proposing  to  limit 
the  use  of  the  glazing  ahice  it  is  subject 
to  the  old  light  transndttanoe 
reqnireawnti  of  Test  No.  2.  Today's 
proposal  wodd  designate  glacing  which 
■Mate  the  proposed  new  light 
trananattanoe  test  and  die  teste 
estaMiahed  for  gteaiag  in  die  April  1901 
nda.  axcept  Test  Na  2.  as  Item  ISA 
ji»*it«g  Ibis  giacing  would  be  allowed 
anywhere  in  most  passengsr  cats  or 
light  tracks,  except  the  front  windshield. 
(The  designations  made  in  the  April 
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1991  rule  remain  in  effect  until  changed 
in  a  final  rule.) 

Recently,  NHTSA  proposed  an 
amendment  to  Standard  No.  205  that 
would  designate  a  new  Item  15B  glazing 
that  would  be  allowed  anywhere,  except 
the  front  windshield,  in  most  motor 
vehicles  (56  FR  18559,  April  23, 1991).  In 
this  notice,  NHTSA  is  proposing  to  limit 
the  use  of  Item  15B  glazing  to  trucks, 
buses,  and  MPVs  over  10,000  pounds 
GVWR  since  that  Item  was  proposed  to 
comply  with  the  old  light  transmittance 
requirements  of  Test  No.  2.  In  addition. 
NHTSA  is  proposing  to  designate 
glazing  which  meets  the  tests  proposed 
for  Item  15B  glazing  (except  Test  No.  2) 
and  the  proposed  new  light 
■  transmittance  test  as  Item  15C  glazing. 
Item  15C  glazing  would  be  allowed 
anywhere  in  most  passenger  cars  or 
light  trucks,  except  in  the  windshield. 
However,  consistent  with  the  prior 
proposal  for  Item  153  glazing,  the  newly 
designated  Item  15C  glazing  would  not 
be  allowed  for  use  in  convertibles,  in 
vehicles  that  have  no  roof,  or  in  vehicles 
with  roofs  that  are  completely 
removable. 

NHTSA  is  also  proposing  to  designate 
Item  llD  glazing,  which  would  be  bullet- 
resisting  glazing  where  the  buUet- 
reSisting  glazing  and  the  permanent 
vehicle  glazing  has  a  combined  parallel 
luminous  transmittance  with 
perpendicular  incidence  through  both 
the  shield  and  the  permanent  vehicle 
glazing  at  least  0.85  times  the 
transmittance  required  of  the  permanent 
vehicle  glazing. 

In  addition  to  the  provisions  of  the 
proposed  amendment  discussed  above, 
NHTSA  is  also  proposing  additional 
changes  to  Standard  No.  205.  These 
changes  include  adding  definitions  of 
"installation  angle."  "luminous 
transmittance,"  "multiple  glazed  unit- 
Class  1,"  "multiple  glazed  unit-Class  2," 
and  "prime  glazing  manufacturer"  to  the 
standard.  Some  of  these  defmitions 
already  appear  in  ANS  Z26.  In  addition, 
NHTSA  is  proposing  to  amend  the 
current  definition  of  "motor  home"  to 
make  it  consistent  with  the  defmition  in 
Standard  No.  206,  Occupant  Crash 
Protection.  Finally,  NHTSA  is  proposing 
to  amend  section  S5.1.1  of  the  standard 
to  state  that  glazing  materials  "shall 
comply  with"  ANS  Z26  in  certain  cases, 
rather  than  the  current  wording  that 
such  glazing  "shall  conform  to"  ANS 
Z26.  NHTSA  believes  that  the  proposed 
wording  is  more  consistent  with  similar 
provisions  in  other  standards. 


UMI 


IV.  Rulemaking  Analyses 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  proposed 
rule  and  determined  that  it  is  not 
"major"  within  the  meaning  of  Executive 
Order  12291.  However  NHTSA  has 
determined  that  the  proposed  rule  is 
"significant"  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
policies  and  procedures  because  of  the 
significant  public  and  Congressional 
interest  in  the  rulemaking.  NHTSA  has 
estimated  the  costs  of  these  proposed 
amendments  to  Standard  No.  205  in  a 
Preliminary  Regulatory  Evaluation 
which  is  included  in  the  docket  for  this 
rulemaking.  Briefly,  the  proposed 
amendments  would  prohibit  the 
combination  of  the  darkest  current 
windshields  and  the  steepest  current 
rake  angles.  It  would  also  require  that 
the  privacy  windows  of  passenger  vans 
become  more  transparent.  The  proposed 
amendments  would  allow  the  front  side 
windows  to  be:8lightly  darker  than 
permitted  under  the  present  standard.  It 
would  allow  rear  side  windows  of 
passenger  cars  to  be  signiflcantly  darker 
than  the  current  standard,  but  not  as 
dark  as  the  privacy  windows  on 
passenger  vans.  NHTSA  does  not 
believe  that  significant  costs  would  be 
incurred  to  comply  with  the  proposed 
amendments  if  they  are  adopted  in  a 
final  rule.  As  discussed  above,  almost 
all  passenger  car  models  and  most  light 
trucks  equipped  with  standard 
equipment  would  be  in  compliance  with 
the  proposed  amendment.  As  also 
discussed  above,  the  privacy  glass  in 
many  light  trucks  would  not  comply 
with  the  proposed  amendments. 
However,  privacy  glass  is  normally 
offered  as  optional  equipment  and 
NHTSA  believes  that  the  manufacturers 
of  light  trucks  with  optional  privacy 
glass  would  only  have  to  substitute  the 
glazing  used  as  standard  equipment  to 
comply.  NHTSA  does  not  believe  that 
manufacturers  would  have  to  make  any 
other  changes  in  light  trucks  if  they 
substituted  for  privacy  glass.  For 
example,  NHTSA  does  not  believe  that 
light  trucks  without  privacy  glass  would 
have  to  be  fitted  with  larger  air 
conditioning  units.  NHTSA  does  not 
believe  that  MPVs  are  fitted  with 
smaller  air  conditioning  units  when 
option  privacy  glass  is  ordered.  In 
addition,  vehicle  manufacturers  have 
not  shown  that  MPVs  with  optional 
glass  achieve  greater  fuel  efficiency  than 
those  with  standard  glas^.  As  discussed 
more  fully  above,  NHTSA  believes  that 
other  items  can  provide  the  same  or 
better  protection  against  solar  heat  as 


window  tinting.  Similarly,  NHTSA  does 
not  expect  any  improvements  in  fuel 
economy  in  passenger  cars  if  somewhat 
darker  glazing  is  used  in  some  windows 
as  allowed  under  this  amendment. 
Therefore.  NHTSA  does  not  believe  that 
the  proposed  amendments  would  have 
any  significant  impact  on  fuel  efficiency. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  The  result 
of  its  consideration  appears  in  the 
Preliminary  Regulatory  Evaluation, 
which  is  available  in  die  docket  for  this 
rulemaking.  Based  upon  the  agency's 
evaluation,  I  certify  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

As  discussed  in  the  Preliminary 
Regulatory  Evaluation,  NHTSA 
concludes  that  the  proposed  amendment 
would  have  a  minimal  effect  on 
manufacturers  of  motor  vehicle  glazing. 
These  businesses  would  continue  to 
provide  the  same  amount  of  glazing  to 
vehicle  manufacturers.  They  may 
provide  glazing  with  somewhat  more 
tint  for  passenger  cars  and  glazing  with 
somewhat  less  tint  for  light  trucks. 

NHTSA  does  not  expect  that  the 
proposed  amendment  would 
significantly  affect  the  aftermarket  tint 
film  industry  for  cars  and  light  trucks. 
The  industry  is  composed  of  tint  film 
manufacturers,  distributors,  and 
installers,  llie  industry  consists,  almost 
exclusively,  of  small  businesses.  The 
proposed  amendment  would  not  have  a 
negative  impact  on  aftermarket  tint  film 
installers  to  the  extent  that  these 
installers  are  observing  the  prohibition 
against  renderingJnoperative  glazing 
subject  to  the  current  70  percent  light 
transmittance  requirement  of  Standard 
No.  205  for  passenger  cars.  NHTSA 
believes  that  the  proposed  amendment 
might  possibly  benefit  these  mstallers. 
Since  the  amendment  would  allow 
somewhat  darker  glazing  to  be  installed 
on  new  passenger  cars,  and  since 
NHTSA  would  not  take  enforcement 
.  action  against  aftermarket  businesses 
that  install  window  tinting  that  would 
be  permitted  on  new  vehicles  under  the 
proposed  amendment,  the  proposal 
could  increase  the  potential  legal  market 
for  installing  aftermarket  tint  film  in 
older  passenger  cars.  However,  the 
agency  cannot  conclusively  state  that 
the  proposed  amendment  would  result 
in  these  benefits  because  the  agency  is 
aware  that  many  consumers  desire 
tinting  which  results  in  a  lower  level  of 
light  transmittance  than  even'this 
proposed  amendment  would  allow.  The 
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potential  market  for  aftermarket 
installation  of  tint  film  in  light  trucks 
would  change  little.  Further,  the  actual 
market  for  installing  tint  film  on  used 
vehicles  would  depend  on  the  number  of 
new  vehicles  sold  without  tinted  glazing 
and  consumer  demand  for  medium  to 
light  tint  film  for  those  vehicles  in  the 
aftermarket. 

NHTSA  acknowledges  that  the 
proposed  amendment  could  have  a 
negative  impact  on  aftermarket  tint  film 
installers  who  are  not  obeying  the 
current  requirements  of  Standard  No. 
205  (i.e..  who  are  installing  tint  film 
which  results  in  less  than  70  percent 
light  transmittance].  One  Florida  District 
Court  has  held  that  Standard  No.  205  is 
not  currently  enforceable  against 
window  tinting  businesses  because  the 
agency  did  not  issue  a  "new  and  revised 
Federal  Motor  Vehicle  Safety  Standard" 
pursuant  to  the  second  sentence  of 
Section  103(h)  of  the  Safety  Act.  United 
States  V.  Blue  Skies  Projects,  Inc.,  No. 
90-253-CIV-ORLr-18.  (M.D.  Fla..  August 
13. 1991).  The  agency  notes  that  the 
court  cited  in  its  opinion  the  provisions 
of  the  Senate  version  of  section  103(h) 
and  its  legislative  history  in  the  Senate 
report  instead  of  the  enacted  version  of 
section  103(h)  and  its  history  in  the 
House  report.  NHTSA  strongly  believes 
that  the  court's  opinion  was  erroneous 
and  that  the  current  standard  is  valid 
and  enforceable.  Nevertheless,  it  is  also 
true  that  the  proposed  amendment 
would  constitute  a  "new  and  revised 
Federal  Motor  Vehicle  Safety  Standard" 
within  the  meaning  of  section  103(h]  and 
thus,  even  according  to  the  reasoning  of 
this  court's  ruling,  would  be  enforceable 
against  window  tinting  businesses. 
Consequently,  to  the  extent  that  these 
businesses  are  currently  installing  tint 
film  that  reduces  light  transmittance 
below  the  levels  contained  in  this 
proposal,  the  agency  would  be  able  to 
take  enforcement  action  to  prevent  such 
installers. 

NHTSA  does  not  believe,  however, 
that  the  potential  negative  impact  of  the 
proposed  amendment  on  aftermarket 
tint  film  installers  who  are  not 
complying  with  the  current  requirements 
of  Standard  No.  205  should  affect  the 
analysis  of  the  proposed  amendment , 
under  the  Regulatory  Flexibility  Act. 
The  Regulatory  Flexibility  Act  was  not 
intended  to  protect  small  businesses 
engaging  in  illegal  conduct  from  the 
impact  of  a  regulation  that  would 
prevent  them  from  engaging  in  that 
illegal  conduct. 

C.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 


Order  12812.  NHTSA  has  determined 
that  the  proposed  rule  would  have  no 
Federalism  implication  that  warrants 
the  preparation  of  a  Federalism 
Assessment. 

The  proposed  rule  would  amend 
existing  performance  requirements 
(including  requirements  for  minimum 
levels  of  light  transmittance)  for  glazing 
materials  used  in  passenger  cars  and 
other  motor  vehicles,  as  well  as  certain 
procedures  for  compliance  testing  of 
those  glazing  materials.  As  discussed 
more  fully  below,  the  Safety  Act 
prohibits  states  from  adopting  or 
maintaining  a  safety  standard  which  is 
not  identical  to  an  existing  Federal 
standard  applicable  to  the  same  aspect 
of  motor  vehicle  or  motor  vehicle 
equipment  performance.  Accordingly, 
any  state  laws  establishing  performance 
requirements  applicable  to  the 
manufacture  of  motor  vehicles  or  glazing 
materials  that  differ  from  those  currently 
specified  in  Standard  No.  205  are 
federally  preempted.  Similarly,  and  state 
law  establishing  performance 
requirements  for  manufacturers  of 
glazing  materials  which  differed  from 
those  contained  in  the  proposed 
amendment  would  be  preempted. 

Section  103(d)  of  the  Safety  Act  (15 
U.S.C.  1392(d))  provides  that:  Whenever 
a  Federal  motor  vehicle  safety  standard 
established  under  this  title  is  in  effect, 
no  State  or  political  subdivision  of  a 
State  shall  have  any  authority  either  to 
establish,  or  to  continue  in  e^ect,  with 
respect  to  any  motor  vehicle  or  item  of 
motor  vehicle  equipment  any  safety 
standard  applicable  to  the  same  aspect 
of  performance  of  such  vehicle  or  item 
of  equipment  which  is  not  identical  to 
the  Federal  standard. 

Thus,  a  state  law  which  established  a 
non-identical  performance  standard  for 
manufacturers  of  glazing  materials 
would  be  preempted. 

The  Safety  Act  speciHcally  prohibits 
the  sale  of  new  motor  vehicle  and  items 
of  motor  vehicle  equipment  which  are 
not  in  conformity  with  all  applicable 
Federal  Motor  Vehicle  Safety  Standards, 
including  Standard  No.  205.  Section 
108(a)(1)(A)  of  the  Safety  Act  (15  U.S.C. 
(a)(1)(A)  provides  that  no  person  shall: 

Manufacture  for  sale,  sell,  offer  for  sale,  or 
introduce  or  deliver  for  introduction  in 
interstate  commerce,  or  import  into  the 
United  States,  any  motor  vehicle  or  item  of 
motor  vehicle  equipment  manufactured  on  or 
after  the  date  any  applicable  Federal  motor 
vehicle  safety  standard  takes  effect  *  *  * 

unlets  it  is  in  conformity  with  such  standard 

•  *  * 

Thus,  it  would  be  a  violation  of  this 
provision  for  a  person  to  manufacture 
for  sale,  sell,  offer  for  sale,  introduce  or 


deliver  for  introduction  in  interstate 
commerce,  or  import  into  the  United 
States  any  item  of  glazing  that  does  not 
comply  with  Standard  No.  205.  Further, 
a  state  law  that  purported  to  allow  the 
manufacture  or  sale  of  new  vehicles 
containing  glazing  materials  that  did  not 
meet  the  specifications  of  Standard  No. 
205  would  be  preempted. 

The  Safety  Act  does  not,  however, 
prohibit  the  sale  of  used  vehicles  that 
are  not  in  conformity  with  applicable 
safety  standards.  Section  108(b)(1)  of  the 
Safety  Act  (15  U.S.C.  1397(b)(1)  states 
that  the  prohibition  contained  in  section 
108(a)(1)(A)  (quoted  above): 

Shall  not  apply  to  the  sale,  the  offer  for 
sale,  or  the  introduction  or  delivery  for 
introduction  in  interstate  commerce  of  any 
motor  vehicle  or  motor  vehicle  equipment 
after  the  first  purchase  of  it  in  good  faith  for 
purposes  other  than  resale  *  '  *.  , 

Hence,  the  Safety  Act  would  not 
prohibit  the  sale  of  a  used  motor  vehicle 
with  glazing  materials  that  did  not  meet 
the  specifications  of  Standard  No.  205. 
Moreover,  a  state  law  which  applied  to 
the  glazing  materials  on  used  vehicles 
would  not  be  preempted. 

Moreover,  both  before  and  after  the 
first  sale  to  a  consumer,  the  Safety  Act 
imposes  limits  on  the  ability  of  certain 
businesses  to  alter  motor  vehicles  and 
motor  vehicle  equipment.  Pursuant  to 
section  108(a)(2)(A)  of  the  Safety  Act  (15 
U.S.C.  1397(a)(2)(A)): 

No  manufacturer,  distributor,  dealer  or 
motor  vehicle  repair  business  shall 
knowingly  render  inoperative,  in  whole  or  in 
part,  any  device  or  element  of  design 
installed  on  or  in  a  motor  vehicle  or  item  of 
motor  vehicle  equipment  jn  compliance  with 
an  applicable  Federal  motor  vehicle  safety 
standard  '  *  '. 

In  light  of  this  provision,  a 
manufacturer,  distributor,  dealer,  or 
motor  vehicle  repair  business  who 
installs  a  sun  screen  device  or  window 
tinting  that  would  result  in  a  light 
transmittance  less  than  that  required  by 
Standard  No.  205,  would  be  in  violation 
of  the  Safety  Act.  Further,  because  the 
Safety  Act  prevents  businesses  from 
installing  tinting  film  which  results  in  a 
lower  level  of  light  transmittance  than 
Standard  No.  205  allows,  a  State  law 
that  purported  to  allow  automotive 
businesses  to  make  modifications 
violating  Standard  No.  205  would  be 
preempted. 

The  provisions  of  the  Safety  Act 
quoted  above  do  not,  however,  prohibit 
individual  vehicle  owners  themselves 
from  tinting  the  windows  on  their  own 
vehicles  and  operating  those  vehicles  on 
the  highways.  No  provision  of  Federal 
law  or  this  agency's  regulations  prevents 
vehicle  owners  from  installing  tinting 
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film,  even  if  the  owner's  alternations 
cause  the  vehicle's  windows  to  no 
longer  comply  with  Standard  No.  205*8 
specifications  for  light  transmittance. 

Since  Federal  law  does  not  regulate 
the  actions  of  vehicle  owners,  individual 
states  have  the  authority  to  regulate  the 
modiTications  vehicle  owners  may  make 
and  to  establish  requirements  for 
vehicles  operated  or  registered  in  that 
State.  For  example,  a  State  vehicle 
inspection  law  or  operational 
requirement  that  imposed  a  light 
transmittance  requirement  lower  than 
the  level  required  by  Standard  No.  205 
would  not  be  preempted.  Thus,  an 
individual  vehicle  owner  could  apply 
tinting  film  to  his  or  her  own  vehicle 
without  violating  Federal  law,  but  that 
vehicle  owner  would  be  subject  to  any 
applicable  State  law.  It  is  important  to 
recognize  that  such  a  state  law  would 
not  legitimize  any  action  prohibited  by 
Federal  law.  For  example,  a  business 
that  installed  tinting  that  reduces  light 
transmittance  below  the  level  required 
by  Standard  No.  205  would  still  be  in 
violation  of  Federal  law  even  if  it  had 
not  violated  state  law. 

As  discussed  more  fully  in  the  Report 
to  Congress,  37  States  have  laws 
concerning  window  tinting  that  differ 
from  Standard  No.  205..These  state  laws 
are  not  Federally  preempted,  however, 
because  they  apply  to  individual  vehicle 
owners'  modification  and  operation  of 
their  own  motor  vehicle  and  not  to 
aspects  of  motor  vehicle  or  motor 
vehicle  equipment  performance  covered 
by  an  existing  Federal  safety  standard. 
The  proposed  rule,  if  adopteid,  would  not 
directly  affect  the  various  State 
inspection  and  operational 
requirements.  While  some  states  might 
choose  to  bring  their  laws  into 
conformity  with  the  amended 
provisions,  this  does  not  appear  to  raise 
any  Federalism  implications.  However, 
NHTSA  encourages  comments  from  the 
States  and  others  on  these  issues. 
(Question  12) 

D.  Notianal  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  this  proposed 
rule.  The  agency  has  determined  that 
this  proposed  rule,  if  adopted  as  a  final 
rule,  would  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  As  discussed  above, 
NHTSA  does  not  believe  that  the 
proposed  rule  would  have  any 
significant  impact  on  fuel  economy  or  on 
emissions  of  CFC's.  A  more  complete 
discussion  of  potential  environmental 
impacts  appears  on  an  Environmental 


Assessment,  which  is  included  in  the 
docket  for  this  rulemaking. 

E.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  198a  NHTSA  has 
determined  that  there  are  no 
requirements  for  information  collection 
associated  with  this  rule. 

V.  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal. 
NHTSA  specifically  requests  comment 
on  12  issues  in  this  notice.  Those 
requests  are  identified  by  question 
number.  NHTSA  requests  that 
commenters  reference  the  question 
numbers  applicable  to  these  response  to 
these  issues.  NHTSA  requests,  but  does 
not  require,  that  10  copies  of  comments 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
dommenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered.  To  the 
extent  possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  proposal  will  be  available  for 
inspection  in  the  docket  at  the  above 
address.  The  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date.  NHTSA  recommends  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  dodcet  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  dieir  comments.  Upon 


receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety,  Motor 
vehicles. 

PART  571-{AMENDED1 

In  consideration  of  the  foregoing.  49 
CFR  part  571  would  be  amendied  as 
follows: 

1.  The  authority  citation  for  part  571 
would  cbntinue  to  read  as  follows: 

Authority:  15  U.S.C  1302, 1401, 1403, 1407: 
delegation  of  authority  at  49  CFR  1.50.     ' 

§571.205    [Amended] 

2.  In  571.205.  S4  would  be  amended  by 
adding  the  following  definitions: 

***** 

Installation  Angle  means  the  angle  in 
the  vertical  plane  between  the  vertical 
reference  line  and  a  chord  of  the 
window  running  from  the  lower  dayhght 
opening  to  the  upper  daylight  opening  at 
the  window  center  line,  as  illustrated  in 
Figure  1.  In  the  case  of  %vrap-over  glass, 
the  chord  is  18.0  inches  (457mm)  long 
and  is  drawn  from  the  lower  daylight 
opening  to  the  intersecting  point  of  the 
window. 
•        «        •        *        * 

Luminous  transmittance  means  the 
ratio,  expressed  as  a  percentage,  of  the 
amount  of  incident  light  Qux  that 
reaches  a  designated  viewing  point  after 
passing  through  a  glazing  material 
whose  transmittance  is  being  measured 
compared  to  the  amount  of  incident  light 
flux  that  reaches  that  viewing  point 
when  the  material  is  absent. 
***** 

Multiple  glazed  unit — Class  1  means 
two  or  more  sheets  of  safety  glazing 
material  separated  by  an  airspace  or 
spaces  and  glazed  in  a  common 
mounting  in  which  each  component 
single  layer  or  laminated  layer  complies 
with  the  appropriate  requirements  of 

ANS  Z26. 

***** 

Multiple  glazed  unit— Class  2  means 
two  or  more  sheets  of  safety  glazing 
material  separated  by  an  airspace  or 
spaces  and  glazed  in  a  common 
mounting  in  which  any  component 
single  layer  or  laminated  layer  does  not 
comply  with  the  appropriate 
requirements  of  ANS  Z26. 

Prime  glazing  materia!  manufacturer 
means  one  who  fabricates,  laminates,  or 
tempers  glazing  material. 
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3.  In  571.205,  S4  would  be  amended  by 
revising  the  following  definition: 

«        *        t        *  -     * 

Motor  home  means  a  motor  vehicle 
with  motive  power  that  is  designed  to 
provide  temporary  residential 
accommodations,  as  evidenced  by  the 
presence  of  at  least  four  of  the  foUowiif^ 
facilities;  cooking,  refrigeration  or  ice 
box;  self-contained  toilet;  heating  and/ 
or  air  conditioning;  a  potable  water 
supply  system  including  a  faucet  and  a 
sink;  and  a  separate  110-125  volt 
electrical  power  supply  and/or  an  LP 
gas  supply. 
*        *        *        «        * 

4.  The  first  sentence  of  section  S5.1.1 
would  be  modified  by  replacing  the 
phrase  "shall  conform  to"  with  the 
phrase  "shall  comply  with." 

5.  In  §  571.205,  S5  would  be  amended 
by  adding  S5.1.1.8  through  85.1.1.8.2.6 
which  would  read  as  follows: 

S5.1.1.8    Luminous  Transmittance  for 
Glazing  Materials.  Glazing  materials  for 
use  in  passenger  cars,  and  trucks,  buses 
and  multipurpose  passenger  vehicles 
with  a  gross  vehicle  weight  rating 
(GVWR)  of  10,000  pounds  or  less  shall 
have,  both  before  and  after  irradiation,  a 
luminous  transmittance  at  the 
installation  angle  of  not  less  than  60 
percent  for  front  windshields  and  front 
side  windows,  50  percent  for  rear 
windows,  and  30  percent  for  rear  side 
windows,  when  measured  in  accordance 
with  the  test  procedures  specified  in 
S5.1.1.8.1  and  the  test  conditions  in 
S5.1.1.a2. 

S5.1.1.8.1    Test  Procedures.  Each  item 
of  glazing  material  for  use  in  passenger 
cars,  and  trucks,  buses  and  multipurpose 
passenger  vehicles  with  a  gross  vehicle 
weight  rating  (GVWR)  of  10,000  pounds 
or  less  shall  meet  the  requirements  of 
S5.1.1.8  when  tested  in  accordance  with 
the  procedures  set  forth  in  this  section. 

55.1.1.8.1.1  Mount  the  glazing 
material  so  that  it  is  aligned  at  the 
maximum  installation  angle  marked  on 
the  window  from  which  the  sample  was 
taken  under  S6.2.1  of  this  standard. 
Clean  the  glazing  material  surfaces 
thoroughly. 

55.1.1.8.1.2  Arrange  the  components 
of  the  measurement  apparatus  so  that 
the  major  axis  of  the  area  on  the  glazing 
material  surface  traversed  by  the 
measuring  beam  is  not  less  than  0.28 
inches  (7  mm)  nor  more  than  1.57  inch 
(40  mm).  The  major  axis  is  the  maximum 
width  of  the  generally  elliptical  spot 
illuminated  on  the  glas6. 

55.1.1.8.1.3  Check  the  photoreceptor- 
indicator  unit  reading  at  zero  and  full 
scale.  Calibrate  the  complete 
measurement  apparatus  for  the  range  of 
interest  prior  to  each  use  with  an  item  of 


control  glazing  of  known  illuminant  A 
transmittance  measured  at  a  similar 
installation  angle. 

55.1.1.8.1.4  Align  the  optical  axis  of 
the  photoreceptor  to  be  coincident  with 
the  optical  axis  of  the  measuring  beam 
emerging  from  the  glazing  material.  This 
common  axis  shall  be  horizontal. 

55.1.1.8.1.5  Measure  anc)  record  the 
illumination  with  the  glazing  material  in 
place.  Measure  and  record  the 
illumination  without  the  glazing  in  place. 

55.1.1.8.1.6  With  the  glazing  material 
and  equipment  repositioned  as  specified 
in  S5.1.1.8.1.1  through  S5.1.1.8.1.4,  repeat 
the  procedure  in  S5.1.1.8.1.5  with  two 
other  samples  of  glazing  material. 

55.1.1.8.1.7  Calculate  the  percent 
luminous  transmittance  (t),  as  follows; 
Average  the  value  of  the  three  separate 
measurements  obtained  with  the  glazing 
material  in  place.  Average  the  value  of 
three  separate  measurements  obtained 
without  the  glazing  material  in  place. 
Divide  the  average  value  of 
measurements  obtained  with  the  glazing 
material  in  place  (Fr)  by  the  average 
value  of  measurements  obtained  without 
the  glazing  in  place  (Fo).  Multiply  the 
ratio  by  100. 

ft 

t=  —   XlOO 
Fo 


S5.1.1.8.2   Test  conditions.  The 
glazing  material  shall  meet  the 
requirements  of  S5.1.1.8  under  the  - 
following  conditions: 

55.1.1.8.2.1  The  glazing  materials  are 
three  12x12  inch  (305x305mm)  or  three 
3x12  inch  (76mmx305mm)  substantially 
flat  specimens  that  have  been  irradiated 
foUowring  the  procedure  for  Test  No.  1  of 
ANSI  Z26.1. 

55.1.1 .8.2.2  The  light  source  for 
luminous  transmittance  testing  has  a 
color  temperature  of  2856  degrees  Kelvin 
±50  degrees  K  (CIE  Illuminant  A). 

55.1.1.8.2.3  The  photoreceptor  used 
in  luminous  transmittance  testing  shall 
have  the  characteristics  described  in 
paragraphs  (a)  and  (b)  of  this  section. 

(a)  The  photoreceptor  has  a  relative 
spectral  sensitivity  consistent  with  the 
spectral  efficiency  of  the  CIE  1931 
standard  observer  for  photopic  vision  as 
specified  in  the  Illumination  Engineering 
Systems  Handbook  published  by  the 
Illuminating  Engineering  Society,  345 
East  47th  Street,  New  York,  New  York 
10017.  A  diffusing  screen  is  placed 
immediately  in  front  of  the  detector  if 
needed  to  improve  the  uniformity  of 
illumination  over  the  sensitive  surface. 

(b)  The  photoreceptor  response  as 
read  on  the  indicating  device  is  a  linear 
function  of  the  incident  light  intensity 


within  ±2  percent  accuracy  of  the  full 
scale  (100  percent  transmittance)  or  10 
percent  of  the  reading,  whichever  is 
smaller. 

55.1.1.8.2.4  During  all  measurements, 
including  calibration,  the  optical  axis  of 
the  photoreceptor  is  horizontal  and 
coincident  with  the  optical  axis  of  the 
measuring  beam. 

55.1.1.8.2.5  The  optical  system  of  the 
light  source  is  corrected  for  chromatic 
aberrations  and  is  capable  of  producing 
a  light  beam  collimated  within  two 
degrees.  The  optical  system  of  the 
photoreceptor  is  designed  to  minimize 
polarization  effects. 

55.1.1.8.2.6  Luminous  transmittance 
tests  are  coRducted  in  a  facility  in  which 
all  light,  other  than  the  measuring  beam, 
from  primary  and  reflected  sources  is 
eliminated.  Stray  light  from  within  the 
measuring  apparatus  may  not  exceed  1 
percent. 

6.  In  S  571.205,  SS.1.2  through  S5.1.2.10 
would  be  revised  and  a  new  S5.1.2.11 
through  S5.1.2.19  would  be  added  to 
read  as  follows: 

S5.1.2    The  following  glazing 
materials  specified  in  ANS  Z26  may  be 
used  in  the  locations  of  motor  vehicles 
as  specified  in  ANS  Z26:  Item  4.  Item  5, 
Item  6,  Item  7,  Item  8,  Item  9,  Item  10, 
Item  llA,  and  Item  llB.  In  addition,        ^ 
materials  complying  with  S5.1.2.1 
through  S5.1.2.17  may  be  used  in  the 
locations  of  motor  vehicles  specified  in 
those  sections. 

55.1.2.1  Item  1— Safety  Glazing 
Material  for  Use  Anywhere  in  a  Truck, 
Bus,  or  Multipurpose  Passenger  Vehicle 
With  a  GVWR  of  More  than  10.000 
Pounds.  Safety  glazing  material 
specified  in  paragraph  (a),  (b)  or  (c)  of 
this  section  is  Item  1  glazing  and  may  be 
used  anywhere  in  a  motor  vehicle  with  a 
GVWR  of  more  than  10,000  pounds— 

(a)  Safety  glazing  material  that 
complies  with  Tests  Nos.  1.  2,  3,  4, 9, 12, 
15, 18.  and  26  of  ANS  Z26. 

(b)  A  multiple  glazed  unit.  Class  1, 
whose  individual  component  units  each 
comply  with  the  tests  listed  in  paragraph 
(a)  of  this  section  and  which,  as  a  whole 
unit,  complies  %vith  Tests  Nos.  1, 2,  and 
15ofANSZ26. 

(c)  A  multiple  glazed  unit.  Class  2, 
which,  as  a  whole  unit,  comphes  with 
Tests  Nos.  1,  2,  3,  5, 9, 12, 14, 15, 18,  and 
26  of  ANS  Z26. 

55.1.2.2  Item  lA— Safety  Glazing 
Material  for  Use  Anywhere  in  a 
Passenger  Car,  or  Truck,  Bus  and 
Multipurpose  Passenger  Vehicle  with  a 
GVWR  of  laoOO  Pounds  or  Less.  Safety 
glazing  material  specified  in  paragraph 
(a),  (b)  or  (c)  of  this  section  is  Item  lA 
glazing  and  may  be  used  anywhere  in  a 
passenger  car,  or  truck,  bus,  and 
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multipurpose  passenger  vehicle  with  a 
GVWR  of  10,000  pounds  or  less. 

(a)  Safety  glazing  material  that 
complies  with  S5.1.1.8  and  Tests  Nos.  1. 
3.  4.  9. 12. 15.  la,  and  26  of  ANS  Z26. 

(b)  A  multiple  glazed  unit,  Class  1, 
whose  individual  component  units  each 
comply  with  paragraph  (a)  of  this 
section  and  which,  as  a  whole  unit, 
complies  with  S3.1.1.8  and  Tests  Nos.  1 
and  15  of  ANS  Z26. 

(c)  A  multiple  glazed  unit.  Class  2 
which,  as  a  whole  unit,  complies  with 
S5.1.1.8  and  Tests  Nos.  1,  3,  5, 9, 12. 14, 
15, 18.  and  26  of  ANS  Z26. 

55.1.2.3  Item  2— Safety  Glazing 
Material  for  Use  Anywhere  in  a  Truck, 
Bus  or  Multipurpose  Passenger  Vehicle 
With  a  GVWR  of  More  than  10,000 
Pounds  Except  Windshields.  Safety 
glazing  material  specified  in  paragraph 
(a),  (b),  (c),  or  (d)  of  this  paragraph  may 
be  used  anywhere  in  a  motor  vehicle 
with  a  GVWR  of  10.000  pounds  except 
windshields. 

(a)  Safety  glazing  material  that 
complies  with  Tests  Nos.  1.  2.  3.  4, 9. 12. 
and  18  of  ANS  Z26. 

(b)  Safety  glazing  material  that 
complies  with  S5.1.1.8  and  Tests  Nos.  1, 
6,  7,  8,  and  18  of  ANS  Z26. 

(c)  A  multiple  glazed  unit.  Class  1, 
whose  individual  component  units 
comply  with  the  tests  specified  in 
paragraph  (a)  or  (b)  of  this  section,  and 
which,  as  a  whole  unit,  complies  with  . 
Tests  Nos.  1  and  2  of  ANS  Z26. 

(d)  A  multiple  glazed  unit  Class  2 
that  complies  with  Tests  Nos.  1,  2  3,  5.  9, 
12, 14.  and  18  of  ANS  Z26  or  Tests  Nos. 
1,  2  3.  5,  8. 7. 8, 14,  and  18  of  ANS  Z26. 

55.1.2.4  Item  2A— Safety  Glazing 
Material  for  Use  Anywhere  in  a 
Passenger  Car.  or  Truck,  Bus  and 
Multipurpose  Passenger  Vehicle  with  a 
GVWR  of  10.000  Pounds  or  Less  Except 
Windshields.  Safety  glazing  material 
specified  in  paragraph  (a),  (b),  (c),  or  (d) 
of  this  section,  may  be  used  anywhere  in 
a  passenger  car,  or  truck,  bus.  and 
multipurpose  passenger  vehicle  with  a 
GVWR  of  10,000  pounds  or  less,  except 
windshields. 

(a)  Safety  glazing  material  that 
complies  with  S5.1.1.8  and  Tests  Nos.  1, 
3,  4,  9, 12,  and  18  of  ANS  Z26. 

(b)  Safety  glazing  material  that 
complies  with  S5.1.1.8  and  Tests  Nos.  1, 
6,  7,  8,  and  18  of  ANS  Z26. 

(c)  A  multiple  glazed  unit.  Class  1, 
whose  individual  component  units 
comply  with  the  tests  specified  in 
paragraph  (a}  or  (b)  of  this  section,  and 
which,  as  a  whole  unit,  complies  with 
S5.1.1.8  Test  No.  1  of  ANS  Z2e. 

(d)  A  multiple  glazed  unit.  Class  2,  , 
that  complies  with  S5.1.1.8  and  Tests 
Nos.  1,  3.  5. 9. 12. 14.  and  18  of  ANS  Z26 


or  S5.1.1.8  and  Tests  Nos.  1.  3.  5. 8,  7. 8, 
14,  and  18  of  ANS  Z26. 

S5.1.2.5    Item  3— Safety  Glazing 
Material  for  Use  Anywhere  in  Motor 
Vehicles  Except  Windshields  and 
Certain  Specified  Locations. 

55.1.2.5.1  Safety  glazing  material 
specified  in  paragraph  (a),  (b),  (c)  or  (d) 
of  this  section  is  Item  3  glazing  and  may 
be  used  anywhere  in  a  motor  vehicle, 
except  as  specified  in  S5.1X5.2 — 

(a)  Safety  glazing  material  that 
complies  with  Tests  Nos.  1,  3, 4. 9, 12 
and  18  of  ANS  Z26. 

(b)  Safety  glazing  material  that 
complies  with  Tests  Nos.  1.  6,  7. 8,  and 
18  of  ANS  Z26. 

(c)  A  multiple  glazed  unit.  Class  1. 
whose  individual  component  units  each 
comply  with  the  tests  specified  in 
paragraph  (a)  or  (b)  of  this  section,  and 
which,  as  a  whole  unit,  complies  with 
TestNo.  lof  ANSZ26. 

(d)  A  multiple  glazed  unit.  Class  2. 
which,  as  a  whole  unit,  complies  with 
Tests  Nos.  1,  3,  5, 9, 12  14,  and  18  of 
ANS  Z26  or  Tests  Nos.  1.  3,  5,  6,  7,  8, 14, 
and  18  of  ANS  Z26. 

55.1.2.5.2  Item  3  glazing  may  not  be 
used  in  windshields  and  in  the  following 
locations  requisite  for  driving  visibility: 

(a)  For  buses  and  trucks  with  a 
GVWR  of  more  than  10,000  pounds, 
glazing  of  windows  to  the  immediate 
right  and  left  of  the  driver  and  in  the 
rearmost  window  if  the  latter  is  used  for 
driving  visibility. 

(b)  For  passenger  cars,  and  buses  and 
trucks  with  a  GVWR  of  10,000  pounds  or 
less,  glazing  of  all  windows,  including 
the  rear  window,  all  interior  partitions, 
and  all  apertures  created  for  window 
purposes. 

55.1.2.6  ItemllC— Safety  Glazing 
Material  for  Use  in  Bullet  Resistant 
Shields  in  a  Truck,  Bus,  or  Multipurpose 
Passenger  Vehicle  With  a  GVWR  of 
More  than  10,000  Pounds.  Bullet 
resistant  glazing  that  complies  with 
S5.1.2.18.  and  Test  Nos.  2  17. 19,  20. 21, 
24,  27,  2a  29,  30.  and  32  of  ANS  Z26  is 
Item  lie  glazing  and  may  be  used  only 
in  bullet  resistant  shields  that  can  be 
removed  from  the  vehicle  easily  for 
cleaning  and  maintenance  in  a  motor 
vehicle  with  a  GVWR  of  more  than 
10,000  pounds.  A  bullet  resistant  shield 
may  be  used  in  areas  requisite  for 
driving  visibility  only  if  the  combined 
parallel  luminous  transmittance  with 
perpendicular  incidence  through  both 
the  shield  and  the  permanent  vehicle 
glazing  is  at  least  0.85  times  the 
transmittance  of  the  permanent  vehicle 
glazing. 

55.1.2.7  Item  llD— Safety  Glazing 
Material  for  Use  in  Bullet  Resistant 
Shields  in  Passenger  Car,  or  Truck.  Bus 
and  Multipurpose  Passenger  Vehicle 


with  a  GVWR  of  laOOO  Pounds  or  Less. 
Bullet  resistant  glazing  that  complies 
with  S5.1.1.8,  S5.1.2.19,  and  Test  Nos.  17. 
19,  20,  21.  24.  27,  28. 29,  30,  and  32  of 
ANS  Z26  is  Item  llD  glazing  and  may  be 
used  only  in  bullet  resistant  shields  that 
can  be  removed  from  the  motor  vehicle 
easily  for  cleaning  and  maintenance  in  a 
passenger  car,  or  truck,  bus,  and 
multipurpose  passenger  vehicle  with  a 
GVWR  of  10.000  pounds  or  less.  A  bullet 
resistant  shield  may  be  used  in  areas 
requisite  for  driving  visibility  only  if  the 
combined  parallel  luminous 
transmittance  with  perpendicular 
incidence  through  both  the  shield  and 
the  permanent  vehicle  glazing  is  at  least 
0.85  times  the  transmittance  required  of 
the  permanent  vehicle  glazing. 

S5.1.2.8    Item  12— Rapid  Plastics. 
Safety  plastic  materials  that  comply 
with  Test  No*.  10. 13, 16, 19,  20.  21,  and 
24  of  ANS  Z26,  with  the  exception  of  tfce 
test  for  resistance  to  undiluted 
denatured  alcohol  Formula  SD  No.  30, 
and  that  comply  with  the  labeling 
requirements  of  S5.1.2.19,  are  Item  12 
glazing  and  may  be  used  in  a  motor 
vehicle  only  in  the  following  specified 
locations  at  levels  nTjt  requisite  for 
driving  visibility. 

(a)  Windows  and  doors  in  slide-in 
campers  and  pick-up  covers. 

(b)  Motorcycle  windscreens  below  the 
intersection  of  a  horizontal  plane  15 
inches  vertically  above  the  lowest 
seating  position.  '' 

(c)  Standee  windows  in  buses. 

(d)  Interior  partitions. 

(e)  Openings  in  the  roof. 

(f)  Flexible  curtains  or  readily 
removable  windows  or  in  ventilators 
used  in  conjunction  with  readily 
removable  windows. 

(g)  Windows  and  doors  in  motor 
homes  and  buses,  except  for  the 
windshield  and  windows  to  the 
immediate  right  or  left  of  the  driver. 

S5.1.2.9    Item  13— Flexible  plastics. 
Safely  plastic  materials  that  comply 
with  Tests  Nos.  16, 19.  20,  22.  and  23  or 
24  of  ANS  26.  with  the  exception  of  the 
test  for  resistance  to  undiluted 
denatured  alcohol  Formula  SD  No.  30. 
and  that  comply  with  the  labeling 
requirements  of  S5.1.2.19  are  Item  13 
glazing  and  may  be  used  in  the 
following  specific  locations  at  levels  not 
requisite  for  driving  visibility. 

(a)  Windows  except  forward-facing 
windows,  and  doors  in  slide-in  campers 
and  pick-up  covers. 

(b)  Motorcycle  windscreens  below  the 
intersection  of  a  horizontal  plane  15 
inches  vertically  above  the  lowest 
seating  position. 

(c)  Standee  windows  in  buses. 

(d)  Interior  partitions. 
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fe)  Openings  in  the  roof. 

(f)  Flexible  curtains  or  readily 
removable  windows  or  in  ventilators 
used  in  conjunctioR  with  readHy 
removable  windows. 

(g)  Windows  and  doors  in  motor 
homes,  except  for  the  windshield, 
forward-facing  windows,  and  windows 
to  the  immediate  right  or  left  of  the 
driver. 

55.1.2.10  Item  14— Glass-Plastics  for 
Use  in  a  Track,  Bus,  or  Multipurpose 
Passenger  Vehicle  With  a  GVWR  of 
More  than  10,000  Pounds.  Glass-plastic 
glazing  materials  that  comply  with  the 
labehng  requirements  of  S5.1.2.19  and 
Tests  Nos.  1.  2,  3, 4,  9. 12. 15. 16. 17. 18. 
19,  Z4,  26,  and  28  of  ANS  ZZO,  as  those 
tests  are  modified  in  S6.1.2.18. 
Requirements  and  Test  Procedures  for 
Class  Plastics,  are  Item  14  glazing  and 
may  be  used  anywhere  in  a  motor 
vehicle  with  a  GVWR  of  more  than 
10,000  pounds,  except  that  it  may  not  be 
used  in  vehicles  that  have  no  roof,  or  in 
vehicles  whose  roofs  are  completely 
removable. 

55.1.2.11  Item  14A— Glass-Plastics 
for  Use  in  Passenger  Cars,  or  Trucks, 
Buses  and  Multipurpose  Passenger 
Vehicles  with  a  GVWR  of  10.000  Poinds 
or  Less.  Glass-plastic  glazing  materials 
that  comply  with  S5.1.1.8.  the  labeling 
requirements  of  S5.1.2.19.  and  Tests  Nos. 
1,  3.  4,  9. 12. 15. 16. 17. 18. 19,  24.  26.  and 
28  of  ANS  Z26,  as  those  tests  are 
modified  in  S5.1.2.18,  Requirements  and 
Test  Procedures  for  Glass  Plastics,  are 
Item  14A  glazing  and  may  be  used 
anywhere  in  a  passenger  car.  or  truck, 
bus  and  multipurpose  passenger  vehicle 
widi  a  GVWR  of  10,000  pounds  or  less 
subject  to  the  requirements  of  S5.1.1  A 
except  that  it  may  not  be  used  in 
convertibles,  in  vehicles  that  have  no 
roof,  or  in  vehicles  whose  roofs  are 
completely  removable. 

55.1.2.12  Item  15— Anneated  Glass- 
Plastic  for  Use  in  all  Positions  in  Trucks. 
Buses  or  Multipurpose  Passenger 
Vehicles  With  a  GVWR  of  More  Than 
10,000  Pounds  Except  the  Windshield. 
Glass-plastic  glazing  materials  that 
comply  with  Tests  Nos.  1, 2. 3, 4. 9. 12.16. 
17, 18, 19.  24.  and  28  of  ANS  Z26,  as 
those  tests  are  modified  in  S5.1.2.18 
Requirements  and  Test  Procedures  for 
Class-Plastics,  are  Item  15  glazing  and 
may  be  used  anywhere  in  motor 
vehicles  with  a  GVWR  of  more  than 
10.000  pounds  except  the  windshield. 
However,  these  materials  may  not  be 
used  in  vehicles  that  have  no  roof,  or  in 
vehicles  with  roofs  that  are  completely 
removable. 

55.1.2.13  Item  15A— Annealed  Glass- 
Plastic  for  Use  in  all  Positions  in  a 
Passenger  Car,  or  Trudc,  Bus  and 
Multipurpose  Passenger  Vehicle  With  a 


GVWR  of  10,000  Pounds  or  Less  Except 
the  Windshield.  Glass-plastic  glazing 
materials  that  comply  with  S5.1.1.8  and 
Test  Nos.  1.  3,  4,  9, 12, 16. 17. 18, 19,  24. 
and  28  of  ANS  Z28,  as  those  tests  are 
modified  in  S5.1.2.18  Requirements  and 
Test  Procedures  for  Glass-Plastics,  are 
Item  15A  glazing  and  may  be  used 
anywhere  in  passenger  cars,  or  trucks, 
buses  and  multipurpose  passenger 
vehicles  with  a  GVWR  of  10,000  pounds 
or  less  except  the  windshield.  However, 
these  materials  may  not  be  used  in 
convertibles,  in  vehicles  that  have  no 
roof,  or  in  vehicles  with  roofs  that  are 
completely  removable. 

55.1.2.14  Item  1  SB— Tempered  Glass- 
nastic  for  Use  in  all  Positions  in  a 
Track,  Bus  or  Multipurpose  Passenger 
Vehicle  With  a  GVWR  of  More  Than 
10,000  Pounds  Except  the  Windshield. 
Glass-plastic  glazing  materials  that 
comply  with  Tests  Nos.  1.  2, 3, 4. 6, 7.  8, 
16. 17, 18. 19.  24.  and  28  of  ANS  Z26.  as 
those  tests  are  modified  in  S5.1.2.18. 
Requirements  and  Test  Procedures  for 
Glass-Plastics,  are  Item  15B  glazing  and 
may  be  used  anywhere  in  a  motor 
vehicle  with  a  GVWR  of  more  than 
10.000  pounds  except  the  windshield.  In 
addition,  these  materials  may  not  be 
used  in  convertibles,  in  vehicles  that 
have  no  roof  or  in  vehicles  with  roofs 
that  are  completely  removable. 

55.1.2.15  Item  15C— Tempered  Glass- 
Plastic  for  Use  in  all  Positions  in  a 
Passenger  Car.  or  Track.  Bus  and 
Multipurpose  Passenger  Vehicle  With  a 
GVWR  of  10,000  Pounds  or  Less  Except 
the  Windshield.  Glass-plastic  glazing 
materials  that  comply  with  SS.1.1.8  and 
with  Tests  Nos.  1.  3.  4,  6.  7,  8. 16. 17.  la 
19.  24,  and  28  of  ANS  Z28.  as  those  tests 
are  modified  in  S5.1.2.18.  Requirements 
and  Test  Procedures  for  Class-Plastics, 
are  Item  15C  glazing  and  may  be  used 
anywhere  in  a  passenger  car.  or  truck, 
bus  and  multipurpose  passenger  vehicle 
with  a  GVWR  of  10.000  pounds  or  less 
except  the  windshield.  In  addition,  these 
materials  may  not  be  used  in  vehicles 
that  have  no  roof  or  in  vehicles  with 
roofe  that  are  completely  removable. 

55.1.2.16  Item  16A— Annealed  Glass- 
Plastic  for  Use  ia  all  Positions  in  a 
Vehicle  Not  Requisite  for  Driving 
Visibility.  Glass-plastic  glazing 
materials  that  comply  with  Test  Nos.  3i, 
4. 9. 12. 16, 19,  24.  and  28  of  ANS  Z2B,  as 
those  tasts  are  modified  in  S6.1.2.18 
Requirements  and  Test  Procedures  for 
Glass-Plaatics,  are  Item  16A  glazing  end 
may  be  used  iaa  motor  vehicle  in  all 
locations  not  requisite  for  driving 
visibility. 

55.1.2.17  Item  168— Tempered  Glass- 
Plastic  for  Use  in  all  Positions  in  a 
Vehicle  Not  Requisite  for  Driving 
Visibility.  Glass-plastic  glazing 


materials  that  comply  with  Test  Nos.  3, 
4, 6,  7,  a,  16. 19.  24.  and  28  of  ANS  Z28. 
as  those  tests  are  modified  in  S5.1.2.18 
Requirements  and  Test  Procedures  for 
Glass-Plastics,  are  Item  16B  glazing  and 
may  be  used  in  a  motor  vehicle  in  aQ 
locations  not  requisite  for  driving 
visibility. 

55.1.2.18  Requirements  and  Test 
Procedures  for  Glass-Plastics. 

(a)  Tests  Nos.  6. 7. 8. 9, 12. 16,  and  18 
of  ANS  Z26  shall  be  conducted  on  the 
glass  side  <^  the  specimen,  i.e.,  the 
surface  which  would  face  the  exterior  of 
the  vehicle.  Test  Nos.  17, 19,  24.  and  26 
of  ANS  Z2e  shall  be  conducted  on  the 
plastic  side  of  the  specimen,  i.e.,  the 
surface  which  would  face  the  interior  of 
the  vehicle.  Test  No.  15  of  ANS  Z26  shall 
be  conducted  with  the  glass  side  of  the 
glazing  facing  the  illuminated  box  and 
the  screen,  respectively.  For  Test  No.  19 
of  ANS  Z26,  add  the  following  to  the 
specified  list  An  aqueous  solution  of 
isopropanol  and  glycol  ether  solvents  in 
concentration  no  greater  than  10%  or 
less  than  5%  by  weight  and  ammonium 
hydroxide  no  greater  than  5%  or  less 
than  1%  by  wei^t.  simulating  typical 
commercial  windshield  cleaner. 

(b)  Class-plastic  specimens  shall  be 
exposed  to  an  ambient  air  temperature 
of  -40  *C  (±5  °C).  which  is  equivalent 
to  -40  T  (±9  '¥],  for  a  period  of  6 
hours  at  the  coounencement  of  Test  No. 
28  of  ANS  Z26,  rather  than  at  the  initial 
temperature  specified  in  that  test.  After 
testing,  the  glass-plastic  specimens  shall 
show  no  evidence  of  cracking,  clouding, 
delajninating,  or  other  evidence  of 
deterioration. 

(c)  Glass-plastic  specimens  tested  in 
accordance  widi  Test  No.  17  of  ANS  Z26 
shall  be  carehilly  rinsed  with  distilled 
water  following  the  abrasions  procedure 
and  wiped  dry  with  lens  paper.  After 
this  procedure,  the  arithmetic  means  of 
the  percentage  of  light  scattered  by  the 
three  specimens  as  a  result  of  abrasion 
shall  not  exceed  4.0  percent. 

55.1.2.19  Labeling  about  Cleaning 
Instractions. 

(a)  Each  manufacturer  of  glazing 
materials  designed  to  meet  the 
requirements  of  S5.1.2.6,  S5.1.2.7. 
S5.1.2.8.  S5.1.2.9.  S5.1.2.10.  S5.1.2.11. 
S5.1.^12.  S5.1.2.13.  S5.1.2.14.  S5,1.2.15. 
S5.1.2.ierand  S5.1.2.17.  shall  affix  a 
label,  removable  by  hand  without  tools, 
to  each  item  of  such  glazing  material 
The  label  shall  identify  the  product 
involved,  specify  instructions  and  agents 
for  cleaning  the  material  that  will 
minimize  the  loss  of  transparency,  and 
instructions  for  removing  frost  and  ice. 
and.  at  the  option  of  the  mannfariiirer. 
refer  owners  to  the  vehicles's  Owner's 


2512 


•   -.    I  _       " 

Federal  Register  /  Vol.  57.  No.  14  /  Wednesday.  January  22.  1992  /  Proposed  Rules 


Manual  for  more  specific  cleaning  and 
other  instructions. 

(b)  Each  manufacturer  of  glazing 
materials  designed  to  meet  the 
requirements  of  paragraph  S5.1.2.18  may 
permanently  and  indelibly  mark  the 
lower  center  of  each  item  of  such  glazing 
material,  in  letters  not  less  than  3/16 
inch  nor  more  than  1/4  high,  the 
following  words:  Glass  Plastic 
Material — See  Owner's  Manual  for  Care 
Instructions. 

7.  In  §  571.205,  S6.1  would  be  revised 
and  S6.1.1  through  S6.1.2.3  would  be 
added  to  read  as  follows: 

S6.1    Each  prime  glazing  material 
manufacturer  shall  legibly  and 
permanently  mark  in  letters  and 
numerals  at  least  0.070  inch  (1.78  mm)  in 
height,  glazing  materials  manufactured 
by  him  with  the  information  specified  in 
S6.1.1  and  in  the  locations  specified  in 
S6.1.2. 

S6.1    Glazing  material  shall  be 
marked  with  the  information  set  forth  in 
S6.1.1.1  through  S6.1.1.5.  Any  section  of 
safety  glazing  material  cut  from  a  piece 
of  safety  glazing  material  marked  by  the 
manufacturer  in  accordance  with  this 
section  shall  be  marked  with  the  same 
words,  designation,  characters,  and 
numerals  as  the  piece  from  which  it  was 
cut. 

56.1.1.1  The  manufacturer's 
distinctive  designation  or  trademark. 

56.1.1.2  The  words  "American 
National  Standard"  or  the  characters 
"AS." 

56.1.1.3  The  "Item  number"  as 
specified  in  S5.1.2.1  through  S5.1.2.17. 

56.1.1.4  A  model  number  that 
identifies  the  type  of  construction  of  the 
glazing  material. 

56.1.1.5  In  addition  to  the  other 
required  markings,  following  the  letters 
AS  and  the  Item  number,  bullet-resisting 
glazing  shall  be  marked  with  one  of  the 
following  Type  designations:  Type  MP, 
Type  HP,  Type  SP,  and  Type  RR. 

S6.1.2    The  information  set  forth  in 
S6.1.1.1  through  S6.1.1.5  shall  be  located 
as  follows — 

56.1.2.1  The  Item  number  in  S6.1.1.3 
shall  be  immediately  adjacent  to 
"American  National  Standard"  or  "AS". 

56.1.2.2  The  characters,  or  the  words 
for  which  they  stand,  and  the  numerals 
as  prescribed  in  S6.1.1.Z  S6.1.1.3,  and 
S6.1.1.4  shall  be  in  close  proximity  to, 
but  outside  of  and  separate  from,  the 
manufacturer's  distinctive  designation 
or  tratlemark. 

56.1.2.3  If  the  manufacturer's  code  or 
date  markings  are  used  outside  the 
trademark,  they  shall  be  separated  from 
any  other  letters  or  characters  by  a 
space  or  hyphen  to  avoid  confusion. 

B.  In  §  571.205,  S6.2  would  be  revised 
to  read  as  follows: 
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S6.2    Each  prime  glazing  material 
manufacturer  shall  certify  each  piece  of 
glazing  material  that  is  designed  as  a 
component  of  any  specific  model  of 
motor  vehicle  or  camper,  by  adding  to 
the  mark  required  by  section  S6.1.  in 
letters  and  numerals  of  the  size 
specified  in  section  S6.1: 

(a)  The  symbol  "DOT;" 

(b)  A  manufacturer's  code  mark, 
which  will  be  assigned  by  NHTSA  on 
the  written  request  of  the  manufacturer 
and 

(c)  A  number  which  represents  the 
maximum  installation  angle  at  which  the 
manufacturer  is  certifying  that  the 
glazing  will  meet  the  luminous 
transmittance  requirements  of  S5.1.1.8  of 
this  standard  when  tested  in  accordance 
with  the  test  procedures  of  S5.1.1.8.1  and 
the  test  conditions  of  S5.1 .1.8.2  of  this 
standard. 

9.  In  §  571.205,  S6.4  would  be  revised 
to  read  as  follows: 

S6.4    Each  manufacturer  or 
distributor  who  cuts  a  section  of  glazing 
material  to  which  this  standard  applies, 
for  use  in  a  motor  vehicle  or  camper, 
shall  mark  that  material  in  accordance 
with  section  S6.1. 

Issued  on  January  10, 1992. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  92-1465  Filed  1-21-92;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1057 
[Ex  Parte  No.  MC-203] 

Petition  to  Amend  49  CFR  Part  1057 
Lease  and  Interchange  of  Vehicles 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
to  amend  its  written  lease  requirements 
at  49  CFR  1057.12(c).  The  purpose  of  the 
proposed  amendment  is  to  give  notice  to 
the  courts  and  the  States  workers' 
compensation  and  other  administrative 
tribunals  that  it  is  not  the  intention  of 
the  Commission's  regulations  to  define 
or  affect  the  agency  relationship 
between  a  motor  carrier  lessee  and  an 
independent  owner-operator  lessor  by 
requiring  that  a  lease  provide  for  the 
lessee's  "exclusive  possession,  control, 
and  use"  of  the  equipment  provided  by 
the  lessor.  Any  interested  person  may 
file  a  comment  in  this  proceeding. 
DATES:  Comments  are  due  on  or  before 
February  21. 1992. 


ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Ex  Parte 
No.  MC-203  to:  Office  of  the  Secretary. 
Case  Control  Branch.  Interstate 
Commerce  Commission,  Washington. 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hartley.  (202)  927-5319  or 
Richard  Felder,  (202)  927-5313.  (TTD  for 
hearing  impaired:  (202)  927-5721] 

SUPPLEMENTARY  INFORMATION:  At  the 

request  of  the  Interstate  Truckload 
Carriers  Conference  and  the  American 
Trucking  Associations,  Inc..  the 
Commission  is  instituting  a  proposed 
rulemaking  proceeding  to  consider 
amending  the  regulations  dealing  with 
written  lease  requirements  at  49  CFR 
1057.12(c),  Exclusive  possession  and 
responsibilities,  by  inserting  a  new 
paragraph  (4)  as  set  forth  below. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215.  Interstate 
Commerce  Commission.  Washington. 
DC  20423.  Telephone:  (202)  927-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.] 

Environmental  and  Energy 
Considerations 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Initial  Regulatory  Flexibility  Analysis 

The  Commission  preliminarily 
concludes  that  these  rules  will  not  have 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  1057 

Motor  carriers.  Reporting  and 
recordkeeping  requirements. 

Decided:  fanUary  13. 1992. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  Emmett.  Commissioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L  Strickland.  Jr., 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X.  part  1057 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  1057-LEASE  AND 
INTERCHANGE  OF  VEHICLES 

1.  The  authority  citation  for  part  1057 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  11107  and  10321: 5 
U.S.C.553. 


1  Philbin,  Vice 
ers  Simmons, 
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2.  In  S  1057.12  a  new  paragraph  [c)f4) 
19  proposed  to  be  added  ta  read  a* 
follows: 

S  1057.12    WrHtwi  Imsv  rv^uirenwnts. 


(4)  Nothing  in  the  provisions  required 
by  paragraph  (c)(1)  of  this  section  is 
intended  to  affect  the  agency 
relationship  between  the  lessor  or  driver 
provided- by  the  lessor  and  the 
authorized  carrier  lessee.  An 
indepsiuisnt  conttsstor  omnpioyiiient 


relationship  may  exist  when  *  earner 
lessee  complies  with  49  U.S.C.  11107  and 
attendant  administrative  requirements 

(FR  Doc.  82-1507  Filed  1-21-92: 8:4S  am) 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  mies  that  are  applicable  to  the 
put)(tc.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  wlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 
[Docket  No.  FV-91-7S1] 


Aimouncement  of  Public  Meetinga  To 
Receive  Information  on  the  Effect  of 
Grade  Standarda  for  Fruita  and 
Vegetablea  on  Peaticide  Uae 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Notice  of  public  meetings. 


:  Notice  is  hereby  given  that 
two  public  meetings  will  bie  held  to 
provide  information  to  the  U.S. 
Department  of  Agriculture  (Department) 
on  whether  grade  standards  or  related 
Department  regulations  governing  the 
appearance  of  fresh  fruits  and 
vegetables  affect  pesticide  use. 
Interested  parties  are  invited  to  submit 
written  comments  to  the  Department 
and/or  present  oral  comments  at  the 
meetings  with  respect  to  completed  and 
ongoing  research  on  this  subject,  as  well 
as  views  on  the  need  for  additional 
research. 

DATES:  One  public  meeting  will  begin  at 
8:30  a.m.,  E.S.T.  on  March  12, 1992.  and 
continue  if  necessary  on  March  13. 1992, 
in  the  Key  Biscayne  Room,  Miami 
Airport  Hilton  and  Marina.  5101  Blue 
Lagoon  Drive.  Miami.  Florida  33126; 
telephone  (305)  262-1000.  A  second 
public  meeting  will  begin  at  8:30  a.m., 
P.S.T.  on  March  19, 1992.  and  continue  if 
necessary  on  March  20. 1992.  in  the 
Windsor  Room,  Grosvenor  Hotel.  380  S. 
Airport  Boulevard,  San  Francisco. 
California  94OO0;  telephone  (415)  873- 
3200. 

Written  comments  must  be  received 
by  April  3. 1992. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Fruit  and  Vegetable  Division, 
room  2077-S,  AMS,  USDA.  P.O.  Box 
96456.  Washington,  DC  20090-6456. 
Attention:  Sharon  E.  Bomer.  Two  copies 
of  all  material  should  be  submitted. 


U  Ml 


Written  comments  received  will  be 
available  for  public  inspection  at  room 
2077-South  Building.  Fruit  and  Vegetable 
Division,  AMS,  USDA.  14th  and 
Independence  Avenue  SW.  Washington, 
DC,  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  E.  Bomer.  Fruit  and  Vegetable 
Division.  AMS,  USDA,  P.O.  Box  96456, 
room  2077-S,  Washington,  DC  20090- 
6456;  telephone:  (202)  720-2945.  or 
Mariene  Betts,  Fresh  Products  Branch, 
Fruit  and  Vegetable  Division.  AMS, 
USDA.  P.O.  Box  96456.  Room  2064-S, 
Washington,  DC  20090-6456:  telephone: 
(202)  720-2188. 

SUPPLEMENTARY  INFORMATION:  Section 
1352  of  the  Food  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
Public  Law  101-824.  (7  U.S.C.  1622  note), 
hereinafter  referred  to  as  FACTA, 
requires  the  Secretary  of  Agriculture  to 
conduct  research  to  examine  the  effects 
of  grade  standards  and  other 
regulations,  as  developed  and 
promulgated  pursuant  to  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq.)  and  other  statutes 
governing  cosmetic  appearance,  on 
pesticide  use  in  the  production  of 
perishable  commodities.  The  Conference 
Report  accompanying  the  Agriculture, 
Rural  Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Bill,  1992  (Pub.  L  101- 
142)  states  that  the  Agricultural 
Marketing  Service  is  expected  to  report 
by  March  1992  on  the  need  for 
additional  research  on  whether  grade 
standards  and  other  regulations 
governing  cosmetic  appearance  affect 
pesticide  use  in  the  production  of 
perishable  commodities.  As  part  of  the 
report.  AMS  is  expected  to  identify 
existing  research  that  is  completed  or 
ongoing  in  this  regard. 

For  the  purposes  of  this  activity, 
"perishable  commodity"  shall  be 
defined  as  fresh  fruits  and  vegetables. 
The  definition  of  "cosmetic  appearance" 
shall  be  as  defined  in  section  1351  of  the 
FACTA  as  meaning  "the  exterior 
appearance  of  an  agricultural 
commodity  including  changes  to  that 
appearance  resulting  from  superficial 
damage  or  other  alteration  that  do  no 
significantly  affect  yield,  taste,  or 
nutritional  value." 

In  order  to  complete  this  report,  the 
Department  is  conducting  a  literature 
review  of  completed  and  ongoing 
research.  The  Department  will  also 
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conduct  two  public  meetings.  The 
purpose  of  the  meetings  is  for  the 
Department  to  obtain  information  on 
completed  and  ongoing  research  as  well 
as  views  on  what  research  is  needed  on 
this  subject. 

The  Department  specifically  seeks 
information  on: 

(1)  Studies  of  the  effect  that  Federal 
grade  standards  (or  other  related 
Department  regulations  affecting 
appearance)  have  on  pesticide  use  in 
fruit  and  vegetable  production; 

(2)  Studies  on  the  purpose  and  use  of 
specific  pesticides  used  in  fruit  and    ' 
vegetable  production  by  commodity; 

(3)  Studies  on  the  effect,  if  any.  of 
reducing  the  emphasis  on  appearance  in 
grade  standards  and  other  regulations 
on  crop  yield,  pesticide  use.  the 
adoption  of  agriculture  practices  that 
result  in  reduced  pesticide  use,  water 
quality,  and  production  and  marketing 
costs; 

(4)  Marketing  studies  on  where,  how 
and  to  what  extent  USDA,  State  and 
private  grade  standards  are  used; 

(5)  Consumer  studies  identifying 
acceptable  levels  of  quality  for  fruits  ' 
and  vegetables;  and 

(6)  Studies  of  the  impact  on  the 
produce  industry's  international 
competitiveness  should  appearance 
factors  in  Federal  grade  standards  or 
related  Department  regulations  be 
changed.  The  Department  also  seeks 
views  on  what  additional  research  is 
needed  on  this  subject. 

An  official  of  the  Department  will 
preside  over  the  meetings.  Those 
wishing  to  make  oral  comments  must 
register  by  2  p.m.  of  the  first  day  of  each 
meeting  in  each  location.  A  time 
limitation  of  ten  minutes  for  each 
commenter  will  be  imposed.  Questions   , 
from  the  audience  will  not  be  permitted, 
although  the  presiding  official  may  ask 
questions  for  purposes  of  clarification. 

A  written  transcript  of  the  meeting 
will  be  taken.  Copies  may  be  obtained 
by  contacting  the  reporting  service  at 
the  meeting. 

Written  comments  will  be  accepted 
through  April  3, 1992.  Comments 
received  will  be  available  for  public 
inspection  in  the  Fruit  and  Vegetable 
Division  (address  above)  during  regular 
business  hours. 

(Authority:  Sections  1351-1354;  104  Stat. 
3S6&-7) 
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Dated:  lanuaiy  16, 1992. 

Daniel  Haley, 

Administrator. 

[FR  Doc.  92-1512  Filed  1-21-92;  8:45  am] 

■nXINQ  CODE  3410-02-« 

COMMISSION  ON  CIVIL  RIGHTS 

Vermont  Advisory  Committee;  Agenda 
and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
Rules  and  Regulations  of  the  U.S. 
Commission  on  Civil  Rights,  that  a 
meeting  of  the  Vermont  Advisory 
Committee  to  the  Commission  will  be 
convened  at  9:30  a.m.  on  Monday, 
February  10, 1992,  in  Memorial  Lounge 
of  the  Waterman  Building,  85  South 
Prospect  Street,  at  the  University  of 
Vermont  in  Burlington,  Vermont,  and 
adjourn  at  4  p.m. 

The  purpose  is  to  hold  an  informal 
fact-finding  meeting  to  review  the  topic, 
"Sources  of  Bias-Related  Tensions  on 
College  Campuses  and  Approaches  to 
Reducing  Racial/Religious  Bigotry 
Affecting  Campuses."  The  main 
speakers  are  expected  to  represent  the 
administrations,  student  bodies, 
faculties,  and  campus  security  forces  of 
the  University  of  Vermont  and 
Middlebury  College.  Other  speakers  will 
include  law  enforcement  of^cials  and 
other  experts. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Advisory  Committee,  should 
contact  Chairperson  Samuel  B.  Hand 
(802/656-3180,  656-4489)  or  Eastern 
Regional  Division  Director  John  I. 
Binkley  (202/523-5264;  TDD  202/376- 
8117).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Eastern  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
piuvuant  to  the  Rules  and  Regulations  of 
the  Commission. 

Dated  at  Washington,  DC,  January  9, 1992. 
Carol-Lee  Huriey, 

Chief.  Regional  Prograws  Coordination  Unit 
[FR  Doc.  92-1451  Filed  1-21-92;  8:45  am] 
BIUINO  COK  MSS-OI-M 


DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DCX:  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 


collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Humanitarian  License. 

Form  Number  Agency — ^EAR  section 
773.5;  OMB  Control  No.  0694-0033. 

Type  of  Request-  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  Four  respondents;  32 
reporting/recordkeeping  hours.  Average 
hours  per  respondent  1 V^  hour. 

Needs  and  Uses:  The  ir^ormation 
required  under  this  regulation  is 
necessary  to  monitor  the  shipment  and 
distribution  of  donations  to  meet  basic 
human  needs  to  embargoed 
destinations.  Basic  human  needs  are 
those  requirements  essential  to 
individual  well-being:  health,  food, 
clothing,  shelter,  and  education.  The 
respondents  are  comprised  of  private 
and  voluntary  charitable  organizations. 

Affected  Public:  Non-prohl 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Gary  Waxman, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman.  OMB  Desk  Officer,  room 
3208  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  January  14, 1992. 
Edwoid  Michala. 

Departmental  Clearance  Officer  Office  of 

Management  and  Organization. 

[FR  Doc.  92-1480  Filed  l-21-fl2;  MS  am] 

HLLMO  COOE  361»-CW-II 


Agency  Information  Collection  Under 
Review  by  tlw  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Notification  of  Commercial 
Invoices  That  Do  Not  Contain  a 
Destination  Control  Statement. 

Form  Munterr  Agency-^AR  section 
786.6. 


Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  2IH  respondents;  11  reporting/ 
recordkeeping  hours.  Average  time  per 
respondent  is  30  minutes  for  reporting 
and  1  minute  for  recordkeeping. 

Needs  and  Uses:  This  collection  is  the 
written  request  and/or  written 
assurance  that  a  destination  control 
statement  is  entered  on  a  commercial 
invoice  covering  U.S.  exports.  The  U.S. 
exporter  is  responsible  for  this 
requirement  that  ensures  that  U.S. 
exports  go  only  to  legally  authorized 
destinations. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  business  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Gary  Waxman. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Cleamace 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Conunerce,  room  5327, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman.  OMB  Desk  Officer,  room 
3208  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  January  14, 1992. 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  92-1481  Filed  1-21-92;  8:45  am] 
BftUNQ  coot  »i»<«Hi 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Report  on  Unscheduled 
Unloading. 

.    Form  TVum^er  Agency— EAR  section 
786.5(b);  OMB  Control  No.  0804-0040. 

Type  of  Request  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  1  respondent;  1  reporting 
hour.  Average  time  per  respondent  is  1 
hour. 

Needs  and  Uses:  This  collection  is  the 
report  required  by  the  carrier  exporting 
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controlled  goods  or  technology  when  it 
is  necessary  to  unload  the  cargo  at  a 
destination  other  than  that  shown  on  the 
Shipper's  Export  Declaration. 

Affected  Public.  Businesses  or  other 
for-proQt  institutionr,  small  business  or 
organizations. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer.  Gary  Waxman, 
395-734a 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  room  5327. 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC.  20230. 

Written  comments  ao^ 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208  New  Executive  Office  Building, 
Washingtoa  DC  20503. 

Dated  |anuary  4. 1992. 
Edward  Mcfaah, 

DepartmentoJ  Clearance  Officer  Office  of 
Management  and  Organization. 
(FR  Doc.  92-1482  Filed  1-21-92;  8:45  am) 
■UMQ  COOe  1S10-C1MI  I 


Agency  liitermatton  Collection  Under 
Reelew  by  ttw  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Admiitistration. 

TitJe:  Application  for  Transfer  of 
Licenses  to  Another  Party. 

Form  Number  Agency — ^EAR  section 
772.13;  OMB— Control  No.  0694-0051. 

Type  of  Request-  Extension  of  the 
expiration  date  of  a  aurently  approved 
collection.. 

Burden:  20  respondents;  18  reporting/ 
recordkeeping  hours.  Average  time  per 
respondent  is  30  minutes  for  reporting 
and  1  minute  for  recordkeeping. 

Needs  and  Uses:  This  collection  of 
informatioi}  is  necessary  to  approve  the 
transfer  of  outstanding  validated  export 
licenses  from  the  original  licensee  to 
another  party. 

Affected  Public:  Business  or  other  for- 
profit  institutioas;  small  business  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit. 

OUB  Desk  Officer  Gaiy  Waxman. 
395-734a 


UMI 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  room  5327. 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208  New  Executive  Office  Building, 
Washington.  DC  2O503. 

Dated:  January  14, 1992 
Edward  Michals. 

DepartwentaJ  Clearance  Officer,  Office  of 
Management  and  Organization. 
|FR  Doc.  92-1483  Filed  1-21-92;  8:45  am] 
MLUMQ  COOE  M-MSS-M 


Bureau  of  Export  Administration 

Sensors  Tectmical  Advisory 
Committee;  Partlaily  Closed  Meeting 

A  meeting  of  the  Sensor  Technical 
Advisory  Committee  will  be  held 
February  11. 1992. 9  a.m..  in  the  Herbert 
C.  Hoover  Building,  room  1617F.  14th  ft 
Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  sensors  and 
related  equipment  and  technology. 

Agenda 
General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 

by  the  public. 

3.  Discussion  of  COCOM  Core  List  6 

(Sensors)  export  controls. 

4.  Discussion  of  nuclear  nonproliferation 

and  missile  tech  controls  relating  to 
Core  List  6. 

Executive  Session 

5.  Discussion  of  matters  properly 

classified  under  Executive  Order 
123.56,  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 
The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  nverabers  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 


meeting  date  to  the  following  address: 
Lee  Ann  Carpenter.  TAC  Staff/BXA/rm. 
1621,  U.S.  Department  of  Commerce. 
14th  &  Pennsylvania  Ave.,  NW., 
Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  5. 1990,  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act.  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  therefore,  dealing 
with  the  classified  materials  listed  in  5 
U.S.C.  552b(c)(l)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10(a)(1)  and 
(a)  (3),  of  the  Federal  Advisory 
Committee  AcL  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  publia 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central    - 
Reference  and  Records  Inspection 
Facility,  room  6628.  U.S.  Department  of 
Commerce,  Washington.  DC  20230.  For 
further  information  or  copies  of  the 
minutes,  contact  Lee  Ann  Carpenter  on 
(202)  377-2583. 

Dated:  lannaiy  16, 1992. 
Betty  Anne  FarreH, 

Director,  Technical  Advisory  Committee 
Staff. 
[FR  Doc.  92-1543  Filed  1-21-92;  9M  am] 

BHXING  CODE  3$t»«T4l 


Intemationai  Trade  Administration 

[C-S35-001] 

Cotton  Shop  Towels  from  Pakistan; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

agency:  Intemationai  Trade 

Administration/Iniport  Administration 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailhig  duty  administrative 

review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  cotton  shop 
towels  from  Pakistan  for  the  period 
January  1. 1990  through  December  31, 
1990.  We  preliminarily  determine  the 
total  bounty  or  grant  to  be  1274  percent 
ad  valorem  for  Eastern  Textiles  Ltd., 
12.93  percent  ad  valorem  for  Hilal 
Corporation  Ltd.,  1176  peroent  ad 
valorem  for  Mohsin  Brothers  and  &M 
percent  ad  valorem  for  all  other 
companies.  We  invite  intere^ed  parties 
to  comment  on  these  preliminary  results. 
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EFFECTIVE  DATE:  January  22. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Beach  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  8, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (56  FR  9936)  of  the 
countervailing  duty  order  on  cotton  shop 
towels  from  Pakistan  (49  FR  8974;  March 
9, 1984).  On  March  12, 1991,  Milliken  & 
Company,  the  petitioner,  requested  an 
administrative  review  of  the  order.  We 
published  the  initiation  on  April  18, 1991 
(56  FR  15856).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 
The  Department  published  the  final 
results  of  the  last  administrative  review 
on  June  24. 1991  (56  FR  28740). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Pakistani  cotton  shop 
towels.  During  the  review  period,  such 
merchandise  was  classifiable  under  item 
number  6307.10.20  of  the  Harmonized 
Tariff  Schedule  (HTS).  The  HTS  item 
number  is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1990  through  December  31, 1990, 
sixteen  companies  and  five  programs. 

Calculation  Methodology  for 
Assessment  and  Cash  Dqibrit  Purposes 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 
the  methodology  described  in  19  CFR* 
355.22(d).  First  we  calculated  a  country- 
wide rate,  weight-averaging  the  benefits 
received  by  the  sixteen  companies 
subject  to  review  to  determine  the 
overall  subsidy  from  all  coimtervailable 
programs  benefitting  exports  of  the 
subject  merchandise  to  the  United 
States.  Our  analysis  next  requires  that   ^ 
we  examine  the  aggregate  ad  valorem 
rate  calculated  for  each  company 
combining  all  coimtervailable  programs, 
in  order  to  determine  whether  individual 
company  rates  differed  significantly 
from  the  weighted-average  country-wide 
cate.  Based  on  these  calculations,  we 
preliminarily  determine  that  three 
companies  received  aggregate  benefits 
whidi  were  five  percentage  points 
greater  than  the  weighted-average 
country-wide  rate  (significantiy  different 


within  the  meaning  of  19  CFR 
355.22(d)(3)(i)].  These  three  companies 
must  be  treated  separately  for 
assessment  and  cash  deposit  purposes. 

Tlie  remaining  thirteen  companies 
received  aggregate  benefits  from  all 
countervailable  programs  combined 
which  were  not  significantly  different 
fi«m  the  weighted-average  country-wide 
rate;  their  rates  were  used  in  the 
calculation  to  establish  the  "all  other" 
rate  for  the  review  period. 

Analysis  of  Programs 

(1)  Export  Financing 

The  Export  Finance  Scheme  (EFS), 
which  is  administered  by  the  State  Bank 
of  Pakistan,  grants  short-term  loans  at 
below-market  interest  rates  to 
exporters.  The  EFS  has  two  parts.  Under 
Part  I,  exporters  may  obtain  financing 
on  specific  letters  of  credit  or 
irrevocable  contracts.  Under  Part  H. 
exporters  may  establish  a  credit  line 
amounting  to  33  percent  of  the  value  of 
the  previous  year's  exports.  During  the 
current  year,  a  company  must  export 
merchandise  for  a  total  value  equivalent 
to  three  times  the  amount  of  financing 
obtained  imder  Part  II.  The  exports  used 
to  obtain  financing  under  Part  I  may  not 
be  used  to  satisfy  the  export 
performance  requirement  under  Part  n. 
If  exports  fall  short  of  the  Part  II 
requirement,  there  is  an  interest  penalty 
of  20  percent 

During  the  review  period,  shop  towel 
exporters  made  interest  payments  on 
locms  obtained  undtfr  Parts  I  and  II  of 
the  EFS.  The  loans  had  an  interest  rate 
of  6  or  7  percent  and  the  term  of  the 
loans  varied  from  tluee  to  twelve 
months.  We  used  as  our  commercial 
benchmark  the  comparable  commercial 
rate  of  16  percent  which  was  reported 
by  certain  companies  in  the 
ques^onnaire  response.  Because  this 
program  provides  loans  only  to 
exporters  at  less  than  commercial  rates, 
we  preliminarily  determine  that  it  is 
countervailable. 

To  calculate  the  benefit  we  took  the 
difference  between  the  actual  interest 
paid  and  the  interest  that  would  have 
been  paid  if  the  loans  had  been  obtained 
at  commercial  rates.  Since  EFS  loans 
can  be  tied  to  exports  to  specific 
countries,  we  divided  each  firm's 
interest  benefit  on  loans  obtained  for 
exports  to  the  United  States  by  the 
value  of  its  exports  to  the  United  States. 
We  then  wei^t-averaged  the  result  by 
each  firm's  share  of  total  exports  of  the 
subject  merchandise  to  the  United 
States.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
during  the  review  period  to  be  7.80 
percent  ad  valorem  for  Eastern  Textiles 


Ltd..  3.83  percent  ad  valorem  for  Hilal  - 
Corp..  2.68  percent  ad  valorem  for 
Mohsin  Brothers  and  1.78  percent  ad 
valorem  for  all  other  companies. 

(2)  Excise  Tax,  Sales  Tax.  and  Customs 
Duty  Rebate  Programs 

The  Central  Bureau  of  Revenue 
administers  the  rebate  of  excise  taxes, 
customs  duties  and  sales  taxes  on  both 
domestic  and  imported  inputs  used  in 
exported  products.  During  the  review 
period,  the  excise  tcuc  rebate  was  3.80 
percent  the  sales  tax  rebate  was  0.11 
percent  and  the  customs  duty  rebate 
was  0.37  percent  All  the  rebates  were 
calculated  on  the  basis  of  the  f.o.b. 
value  of  exports. 

The  Government  of  Pakistan  failed  to 
provide  any  documentation  linking  the 
amount  of  these  rebates  to  actual 
indirect  taxes  included  in  the  cost  of 
production  for  shop  towels.  Therefore, 
we  preliminarily  determine  that  the 
Government  of  Pakistan  pays  these 
rebates  without  regard  to  specific  duties 
and  taxes  incurred  in  the  production  of 
shop  towels  and  that  the  full  amount  of 
the  rebates  is  countervailable  because 
the  rebates  are  contingent  upon  export 
performance. 

These  cash  rebates  are  earned  on  a 
sale-by-sale  basis,  and  a  firm  can 
precisely  calculate  the  amoimt  of  rebate 
it  will  receive  for  each  export  sale  at  the 
moment  the  sale  is  made.  Because  the 
amount  of  these  rebates  is  known  at  the 
time  of  export  we  calculate  the  benefit 
from  these  programs  on  a  credit-as- 
eamed  basis.  Using  the  rates  applicable 
to  cotton  shop  towel  exports  during  the 
review  period,  we  preliminarily 
determine  the  benefit  from  these 
programs  to  be  4.28  percent  ad  valorem 
for  all  companies  during  the  review 
period. 

(3J  Income  Tax  Reductions 

The  Government  of  Pakistan  provides 
firms  with  a  maximum  50-percent 
reduction  of  taxes  on  income  generated 
from  exports.  The  percenage  of  the 
reduction  depends  on  the  size  of  the 
company  and  the  form  of  business 
ownership.  Because  this  program  is 
contingent  upon  export  performance,  we 
preliminarily  determine  that  it  is 
countervailable. 

Seven  companies  responded  that  they 
used  this  program  during  the  review 
period.  Six  companies  responded  that 
they  did  not  use  this  program  and  three 
companies  did  not  provide  a  response. 
For  die  three  companies  that  did  not 
respond  to  the  questionnaire,  we 
assumed  that  they  received  benefits 
from  this  program  and  used  as  the  best 
information  available  ("BIA")  the 
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highest  rate  calouteteri  (4^  percent)  for 
any  company  that  used  this  program 
and  provided  complete  informaticm  in 
the  questionnaire  respon9e.  Of  these 
three  BIA  companies,  two  received 
separate  rates  for  this  program  because 
their  aggregate  benefits  were 
significantly  different  from  the 
weighted-average  country-wide  rate.  On 
this  basis,  we  preliminarily  determine 
the  benefit  during  the  review  period  to 
be  0.66  percent  ad  valorem  for  Eastern 
Textiles  Ltd.,  4.82  percent  ad  valorem 
for  Hilal  Corp.,  4.82  percent  ad  valorem 
for  Mohsin  Brothers  and  0.82  percent  ad 
valorem  for  all  other  companies. 

(4)  Other  Programs 

We  examined  the  following  programs 
and  preliminarily  determine  Qiat 
exporters  of  cotton  shop  towels  did  not 
use  them  during  the  review  period: 

a.  Import  Duty  Rebates;  and 

b.  Export  Credit  Insurance. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  during  the  period  January  1, 
1990  through  December  31. 1990  to  be 
12.74  percent  od  valorem  for  Eastern 
Textiles  Ltd.,  12.93  percent  od  valorem 
for  Hilal  (Corporation  Ltd.,  11.78  percent 
ad  valorem  for  Mc^in  Brothers  and  6.88 
percent  ad  valorem  for  all  other 
companies. 

The  Department  mtends  to  instruct 
the  Customs  Service  to  assess 
countervailing  duties  of  12.74  percent  of 
the  f.o.b.  invoice  price  on  shipments 
from  Eastern  Textiles  Ltd.,  12.93  percent 
of  the  Lo.b.  invoice  price  on  shipments 
from  Hilal  Corporation  Ltd..  11.78 
percent  on  shipments  from  Mc^sin 
Brothers  and  6.88  percent  of  the  f.o.b. 
invoice  price  on  shipments  of  this 
merchandise  from  all  other  companies 
exported  on  or  after  January  1, 1990  and 
on  or  before  December  31, 1990. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  collect 
cash  deposits  of  estimated 
countervailing  duties,  as  provided  by 
secticn  751(aUl)  of  the  Tariff  Act  of  the 
f.o.b.  invoice  price  on  all  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  Hnal  results  of  this 
review  at  the  rate  of  12.74  percent  for 
Eastern  Textiles  Ltd..  12.93  percent  for 
Hilal  Corporation  Ltd.,  11.78  percent  for 
Mohsin  Eb-others  and  6.88  percent  for  all 
other  companies. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 


written  ar^imeats  in  case  briefs  on 
these  preliminaiy  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  Umit  for  Hling  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under 
9  355.38(c),  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 

This  adminisfrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  January  13, 1992. 
Alan  M.  Dunn. 

Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  92-1545  Filed  1-21-92;  MS  am] 

BUMO  CODE  SS10-OS-H 


Export  Trade  Certificate  of  Review 

action:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  MuUer.  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 


for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  wid)  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  die  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  room  1800H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  92- 
00001."  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant:  Aerospace  Industries 
Association  of  America.  Inc.  ("AIA'T 
1250  Eye  Street.  NW.,  Washington,  DC 
20005;  Contact:  Mac  S.  Dunaway, 
Esquire;  Telephone:  (202)  862-9700. 

Application  No.:  92-00001. 

Date  Deemed  Submitted:  January  14. 
1992. 

Members  [in  addition  to  applicant): 
Aerojet,  a  Segment  of  GenCorp,  Rancho 
Cordova,  CA  (Controlling  Entity: 
GenCorp,  Fairlawn,  OR);  Allied-Signal 
Aerospace  Company,  Torrance,  CA 
(Controlling  Entity:  Allied  Signal  Inc 
Morristown.  NJ);  Aluminum  Company  of 
America,  Cleveland,  OH;  American 
Pacific  Corporation,  Las  Vegas,  NV; 
Argo-Tech  Corporation,  Cleveland,  OH; 
BASF  Structural  Materials.  Chariotte, 
NC  (Controlling  Entity:  BASF 
Corporation.  Parsippany.  NJ);  Bechtel 
National,  Inc.,  San  Francisco.  CA 
(Controlling  Entity:  Bechtel  Group,  Inc.. 
San  Francisco.  CA);  Best  Foam 
Fabricators,  Inc..  Chicago.  IL:  B.H. 
Aircraft  Company.  Inc..  Farmingdale, 
NY;  The  Boeing  Company,  Seattle  WA; 
Chrysler  Technologies  Corporation. 
Arlington.  VA  (Controlling  Entity: 
Chrysler  Corporation,  Highland  Park. 
MI):  Coltec  Industries  Inc..  New  York. 
NY;  Dowty  Aerospace  Los  Angeles. 
Duarte.  CA  (Controlling  Entity:  Dowty 
Group  LTD.  ENGLAND  GL5  ITOP):  E- 
Systems.  Dallas.  TX;  FMC  Corporation. 
Oiicago.  IL;  GEC-Marconi.  Wayne.  NJ 
(Controlling  Entity:  GEC-FLC 
ENGLAND  WlA  lER);  General 
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Dynamics  Corporation,  St.  Louis,  MO; 
General  Electric  Company,  Fairfield,  CT; 
General  Motors/Hughes  Electronics.  Los 
Angeles.  CA;  (Controlling  Entity: 
General  Motors  Corp.,  Detroit.  MI);  The 
BF  Goodrich  Company,  Akron,  OH; 
Grumman  Corporation,  Bethpage,  NY; 
Gulfstream  Aerospace  Corporation, 
Savannah.  GA;  Harris  Corporation, 
Melbourne,  FL;  Heath  Tecna  Aerospace 
Company,  Kent,  WA  (Controlling  Entity: 
CIBA-GEIGY.  Ardsley,  NY):  HEICO. 
Hollywood,  FL;  Hercules  Incorporateo, 
Wilmington,  DE;  Hexcel  Corporation, 
Dublin,  CA;  HoneyTwell  Inc., 
Minneapolis,  MN;  IBM  Corporation, 
Armonk,  NY;  ITT  Defense,  Inc., 
Arlington,  VA  (Controlling  Entity:  ITT  . 
Corporation,  New  Yoric,  NY);  Kaman 
Aerospace  Corporation,  Bloomfield,  CT 
(Controlling  Entity:  Kaman  Corporation, 
BloomHeld,  CT);  Lockheed  Corporation. 
Calabassas,  CA;  Lord  Corporation,  Erie, 
PA;  The  LTV  Corporation,  Dallas,  TX; 
Lucas  Aerospace,  Inc.,  Brea,  CA 
(Controlling  Entity:  Lucas  Industries. 
ENGLAND  B91  3TX);  Martin  Marietta 
Corporation.  Bethesda,  MD;  McDonnell 
Douglas  Corporation.  Berkeley,  MO; 
Northrop  Corporation.  Los  Angeles,  CA; 
Ontario  Corporation,  Muncie.  IN;  Parker 
Hannifin  Corporation.  Cleveland.  OH; 
Precision  Castparts  Corporation, 
Portland,  OR;  Raytheon  Company, 
Lexington,  MA;  Rockwell  International 
Corporation.  El  Segundo,  CA;  Rohr 
Industries.  Inc.  Chula  Vista,  CA;  Smiths 
Industries  Aerospace  &  Defense,  Grand 
Rapids,  MI  (Controlling  Entity:  Smith 
Industries  PLC.  ENGLAND  NWl  18DS); 
Teledyne,  Inc.,  Los  Angeles,  CA;  Texas 
Instruments  Incorporated,  Dallas,  TX; 
Textron  Inc.  Providence,  Rl;  Thiokol 
Corporation,  Ogden,  UT;  TRW  Inc.. 
Cleveland.  QH;  United  Technologies 
Corporation.  Hartford.  CT; 
Westinghoiise  Electric  Corporation, 
Pittsbu^,  PA;  and  Williams 
International.  Walled  Lake.  MI. 

Export  Trade 

Products 

None.  (AIA  does  not  export  any 
products  or  services.  AIA  proposes  to 
provide  export  trade  promotion  and 
facilitation  services  to  its  members 
under  the  Certificate  of. Review.) 

Export  Trade  Facilitation  Services 

Export  trade  iHt>motion  and 
facilitation  services  consisting  of 
exchange  of  information;  consulting; 
trade  show  participation;  marketing  and 
trade  promotion:  coordination  and 
negotiation  of  the  terms  and  ctmditions 
of  participation  in  trade  promotion 
activities  such  as  air  shows,  trade 
shows,  expositions,  exhibitions. 


conferences  or  similar  events; 
negotiations  with  providers  of 
trmsportation.  insurance,  exhibits  and 
lodging  in  connection  with  such  trade 
promotion  opportunities;  and 
transp<ntation  and  insurance  related  to 
the  promotion  of  products  produced  by 
the  industry  and  Uaison  with  foreign 
government  agencies  and  foreign  trade 
associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  worid  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  AIA  and  one  or  more  of  its 
Members  seeks  to: 

a.  Engage  in  planning  and 
implementation  of  joint  promotional ' 
activities,  such  as  forei^  trade  shows, 
aimed  at  promoting  the  industry's 
products  in  existing  or  new  Export 
Markets; 

b.  Agree  on  the  frequency,  level  of, 
duration  or  other  terms  and  conditions 
of  participation  in  joint  promotional 
activities,  such  as  trade  shows,  for  the 
purpose  of  promoting  the  industry's 
products  in  Export  Markets;  and 

c.  Enter  into  agreements  wherein  AIA 
or  one  or  more  Members  acts  in  certain 
countries  or  markets  as  the  Members' 
exclusive  or  non-exlusive  Export 
Intermediary  for  joint  promotional  and 
facilitation  activities,  such  as  trade 
shows.  Tlie  Export  Intermediary  shall  be 
responsible  for  coordinating  the  level  of 
participation  in  joint  promotional 
activities  by  AIA  and  its  Members,  as 
well  as  for  negotiating  agreements  with 
foreign  govenunent  agencies, 
corporations  or  trade  associations 
concerning  terms  and  conditions  of 
participation,  transportation,  insuriince 
coverage,  lodging,  local  transportation, 
and  good  services  in  connection  with 
such  joint  promotional  activities. 

2.  AIA  Members  seek  to  exchange  and 
discuss  the  following  types  of 
information  solely  about  Export 
Markets: 

a.  Information  (other  than  information 
about  the  costs,  output,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  of  United 
States  business  plans,  strategies  or 
methods)  that  is  already  generally 
available  to  the  trade  or  pubUc; 


b.  Information  specific  to  participating 
in  promotional  activities  in  Export 
Markets,  such  as  trade  shows,  including, 
without  limitation,  information  about  the 
expenses,  costs  or  other  terms  and 
conditions  of  participation  in  such 
activities,  transportation,  intermodal 
shipments,  insurance,  commissions, 
documentation,  customs,  duties  and 
taxes;  and 

c.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets. 

3.  AIA  itself,  or  by  agreement  with 
Members  or  other  parties,  seeks  to 
provide  its  Members  the  benefit  of  any 
services  to  facihtate  participation  in 
joint  promotional  activities  in  Export 
Markets. 

4.  Members  seek  to  meet  to  engage  in 
the  activities  described  in  paragraphs 
one  through  three  above. 

5.  AIA  and/or  its  Members  seek  to 
refuse  to  make  available  export 
promotional  services,  or  participation  in 
activities  described  in  paragraphs  one 
through  four  above,  to  Nqp-Members. 

Definitions 

1.  "Export  Intermediary"  me^is  any 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Promotion  and  Facilitation 
Services. 

2.  "Member"  means  those  AIA 
companies  that  are  listed  in  this  Notice, 
which  is  incorporated  by  reference. 

3.  "Non-Member"  means  any  person 
other  than  AIA,  Members,  and  their 
respective  U.S.  and  foreign  subsidiaries 
and  affiUates. 

Abbreviated  Araendment  Procedure 

New  AIA  Members  and  current  AIA 
Members  not  hsted  in  this  Notice  may 
from  time  to  time  be  incorporated  in  the 
Certificate  pursuant  to  the  abbreviated 
amendment  procedure  described  below. 
An  abbreviated  amendment  shall 
consist  of  a  written  notificatioo  to  the 
Secretary  of  Commerce  and  the 
Attorney  General  stating  changes  to 
AIA  membership,  identifying  all  new 
AIA  Members  that  desire  to  become  a 
member  under  this  abbreviated 
amendment  procedure.  Notice  of 
Members  so  identified  shall  be 
published  in  the  Federal  Register. 
However,  AIA  may  withdraw  one  or 
more  individual  Members  from  the 
application  for  the  abbreviated 
amendment  if  ttiirty  days  (v  more 
followring  pubUcation  in  the  Federal 
Regbter,  the  Secretary  of  Commerce. 
with  the  concufience  of  the  Attorney 
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General,  determines  that  the 
incorporation  in  the  Certificate  of  these 
Members  through  the  abbreviated 
amendment  procedure  is  consistent  with 
the  standards  of  the  Act  the  Secretary 
of  Commerce  shall  amend  the 
Certificate  of  Review  to  incorporate 
such  members,  effective  as  of  the  date 
on  which  the  application  for  amendment 
is  deemed  submitted.  If  the  Secretary  of 
Commerce  does  not  within  60  days  of 
publication  in  the  Federal  Register  so 
amend  the  Certificate  of  Review,  such 
amendment  must  be  sought  through  the 
non-abbreviated  amendment  procedure. 
This  same  procedure  may  be  utilized  by 
AIA  to  delete  one  or  more  Members 
from  the  Certificate. 

Terms  and  Conditions  of  Certificate 

(a)  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
neither  AIA  nor  any  Member  shall 
intentionally  disclose,  directly  or 
indirectly,  to  any  other  Member  any 
information  that  is  about  its  or  any  other 
Member's  costs,  production,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  terms  of 
domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies,  or  methods, 
unless  (i)  such  information  is  abeady 
generally  available  to  the  trade  or 
public;  or  (ii)  the  information  disclosed 
is  a  necessary  term  or  condition  (e.g., 
price,  length  of  participation,  etc.]  of  an 
actual  or  potential  bona  fide 
promotional  activity  and  the  disclosure 
is  limited  to  the  prospective  activity 
sponsor. 

(b)  Any  agreement,  disaissions,  or 
exchanges  of  information  imder  this 
Certificate  shall  be  in  coimection  only 
with  actual  or  potential  bona  fide  export 
promotional  activity  and  shall  be  on  an 
event-by-event  basis  only,  and  shall 
include  only  those  Members 
participating  or  having  a  genuine 
interest  in  participating  in  the  event. 

(c)  Participation  by  a  Member  in  any 
E}q>ort  Trade  Activity  or  Method  of 
Operation  under  this  Certificate  shall  be 
entirely  voluntary  as  to  that  Member, 
subject  to  the  honoring  of  contractual 
commitments  for  participating  in 
specific  export  promotional  activities.  A 
Member  may  withdraw  from  coverage 
under  this  Certificate  at  any  time  by 
giving  written  notice  to  AIA.  a  copy  of 
which  AIA  shall  promptly  transmit  to 
the  Secretary  of  Conunerce  and  the 
Attorney  General. 

(d)  AIA  and  its  Members  will  comply 
with  requests  made  by  the  Secretary  of 
Conunerce  on  behalf  of  the  Secretary  or 
Attorney  General  for  information  or 
documents  relevant  to  conduct  under 
this  Certificate.  The  Secretary  of 
Commerce  will  request  such  information 


when  either  the  Attorney  General  or  the 
Secretary  of  Commerce  beUeves  that  the 
information  or  documents  are  requiried 
to  determine  that  the  Export  Trade 
Activities  or  Methods  of  Operation  of  a 
person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

Dated:  January  15, 1992. 
George  Mulier, 

Director.  Office  of  Export  Trading  Company 

Affairs. 

(FR  Doc.  92-1484  Filed  1-21-92: 8:45  am) 

BUUNQ  COOC  3S10-0f)-M 


University  of  Southern  California; 
Decision  on  Application  for  Duty-free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  91-127.  Applicant: 
University  of  Southern  California,  Los 
Angeles,  CA  90089-0483.  Instrument: 
Epitor  Metalorganic  Chemical 
Deposition  System.  Manufacturer 
Thomas  Swan  and  Company,  United 
Kingdom.  Intended  Use:  See  notice  at  56 
FR  47187,  September  18. 1991.  Advice 
Submitted  by:  National  Institute  of 
Standards  and  Technology,  December  5, 
1991. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  concentration  control  of 
reactants  to  0.01%  by  electronic 
monitoring  and  optical  access  with 
su^icient  aperture  and  mechanical 
stability  for  micron-sized  imaging  with 
laser-assisted  crystal  growth  for 
selected  area  deposition.  The  National 
Institute  of  Standards  and  Technology 
advises  in  its  memorandum  that  (1)  this 
capability  is  pertinent  to  the  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 


to  the  foreign  instrument  which  is  being 

manufactured  in  the  United  States. 

FkukWCraeL 

Director,  Statutory  Import  Programs  Staff. 

(FR  Doc.  92-1548  Filed  1-21-92;  8:45  &m\ 

BKUNa  OOOE  ssio-os^ 


Argonne  NatkNiai  Laboratory;  Decision 
on  Application  for  Outy-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW.,  Washington, 
DC. 

Docket  Number  91-148.  Applicant: 
Argontie  National  Laboratory,  Argonne, 
IL  6043^-4837.  Instrument:  ICP  Mass 
Spectrometer  System,  Model 
PlasmaQuad  PQ2.  Manufacturer 
Fissons  Instruments,  Inc.,  United 
Kingdom.  Intended  Use:  See  notice  at  56 
FR  56408.  November  4. 1991. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  a  detection  limit  of  0.01  ng/ml 
for  uranium  and  other  actinide  elements 
and  may  be  operated  in  isolation  fixim 
radioactive  samples.  This  capabihty  is 
pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use.     . 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  92-1547  Filed  1-21-92;  8:45  am) 

SHJJNQ  CODE  3S10-OS-II 


National  Oceanic  and  Atmospiieric 
Administration 

Marine  Mammals 

aoency:  National  Marine  Fisheries 

Service. 

action:  Modification  of  Scientific 

Research  Permit  (674). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1543).  the  National  Marine  Fisheries 

Service  regulations  governing    

endangered  species  permits  (50  CFR 
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parts  217-222),  and  the  Conditions 
hereinafter  set  out.  Scientific  Research 
Permit  No.  674,  issued  to  the  State  of 
Connecticut  Department  of 
Environmental  Protection.  Fisheries 
Bureau,  Marine  Fisheries  Office.  P.O. 
Box  248.  Waterford.  CT  06385  on  June 
28. 1989.  is  modified  to  extend  the 
el^ective  date  until  December  31. 1993. 
The  modification  becomes  effective 
upon  publication  in  the  Federal  Registar. 

Documents  pertaining  to  this 
Modification  and  Permit  are  available 
for  review  in  the  following  offices  by 
appointment 

Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  NOAA.  1335 
East- West  Highway,  Silver  Spring, 
Maryland.  20910  (301/713-2289);  and 
Director,  Northeast  Region,  National 
Marine  Rsheries  Service.  NOAA.  One 
Blackburn  Drive.  Gloucester, 
Massachusetts,  01930  (508/281-9200). 

Dated:  Januaiy  14,  t9S2. 
NaacyF(Ml«, 

Director,  Office  of  Protected  SaUotiol  Marine 
Fisheriee  Service. 
[PR  Doc.  92-1454  Filed  l-Zl-«2;  ft45  am) 


R  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 
ACTKNC  Modification  Na  5  to  Permit  No. 
558(P36S). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  1 216.33  (d)  and  (e) 
of  the  Regulations  Governing  dM  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216).  Public  Display  Permit  No. 
558  issued  to  Loro  Parque.  SuA^  38400 
Puerto  de  la  Cruz.  Tenerife.  Spain  on 
July  9. 1988  (51 FR  28178)  and  modified 
on  July  31. 1987  (52  FR  29406),  March  15. 
1988  (54  FR  10804),  February  2, 1990  (55 
FR  3832)  and  January  1. 1991  (56  FR 
1520).  is  further  mo^ed  as  follows: 

Section  B.7  is  dianged  to  read: 

B.7    Hw  eathralty  to  capture  or  otherwise 
acquire  these  marine  mammala  shall  extend 
from  die  date  of  tssuanceftroMgh  December 
31, 1982.  The  tenns  and  conditions  of  this 
Permit  (Sections  B  and  C)  shall  remain  in 
effect  as  long  a»  one  of  the  aiariBe  mammals 
taken  hereunder  is  raaiBtained  in  captivity 
under  the  authority  and  responsibility  of  die 
Permit  holder. 

All  other  conditions  of  the  original 
Permit  and  subsequent  modifications 
shall  remain  in  force  and  effect 

This  modification  becomes  effective 
on  January  1. 1902. 

Documents  submitted  in  connection 
with  tha  above  modification  are 
available  for  review  by  appointment  in 
the  following  offices: 


Permits  Division.  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East-West  Highway. 
S^if  C#l.  room  7324,  Silver  Spring, 
Maryland  20910  (301/713-2289); 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  9450 
Koger  Boulevard,  St.  Petersburg, 
Florida  33702  (813/893-3141);  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA.  300 
South  Ferry  Street  Terminal  bland. 
California  90731-7415  (213/514-6196). 

Dated:  January  13, 1992. 
Nancy  Foster. 

Director,  Office  of  Protected  Resources, 
National  Mariite  Fisheries  Service. 

[FR  Doc.  92-1455  Filed  1-21-02;  8:45  am] 
BNJJNO  COOC  at10-3MI 

tUMMIIILLFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AO|uauiwiii  Of  wmiw  I  mima  ror 
Cwtehi  Cotton  MM  MwhMflM 
Tntto  Products  Preducodor 
■MnHracniraa  n  mooiwMi 

January  15. 19B2. 

amhcy:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

action:  Issuing  a  directive  to  the 

Cammissimer  of  Customs  ad|ttsting 

limits. 

WWCTIW  OATK  January  23, 1902. 
RM  niRTNBI  INraMIATION  CONTACT: 

Jennifer  Tallarico,  btetnational  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  infonnation  on  the 
quota  status  of  these  Umits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
btiUetin  boards  of  each  Customs  port  or 
call  (202)  535-948a  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 


Aulhurtly:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
US.C  1854). 

The  current  limits  for  several 
categories  are  being  adjusted  by  the 
application  of  swing. 

A  description  of  die  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  die  United  SUtes  (see 
Federal  Raiistar  notioa  56  FR  80101. 
published  on  November  27. 1991).  Also 
see  56  FR  58986,  published  on  November 
7. 1991. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilat^al 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  Certain  of 
its  provisions. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conmittoe  for  the  Implementatkwi  of  Textfle 
Agreements 
January  15. 1992. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
'20229. 

Dear  Commissioner  "nils  directive  amends, 
but  does  not  cancel  the  directive  issued  to 
you  on  June  4. 1901.  by  the  Chainnan. 
Committee  for  the  Implementatiaa  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Indonesia  and  exported  during  the  twelve- 
month period  which  began  on  July  1, 1991  and 
extends  through  June  30, 1992. 

Effective  on  Januaiy  23. 1982.  yo«  are 
directed  to  amend  further  the  dbactive  dated 
June  4. 1991  to  adjust  the  liniu  f or  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Indonesia: 


CKagory 


219 

313 

315 

347/346 

351 /e5t 

004-A  • 

613/614/615 

641 

LswaisinGrei* 
R 

611 

619/620 

634 


3.s6i.ae 

9,043,569 

19.151,257 

1.062,470 

329.139  donn. 

314,136 

16131X89 

1,611.006 


4,280.299 

S.410.194 
64,286  doash. 


>  The  ImMB  iMwe  not 


'Cateaoty 
5S09.32.0MO. 


604-A:      enlr 


tsaooouRiler 
Jww'30. 1880. 

HTS      numSar 


The  Committee  for  the  fanptementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  ferei^i  affairs 
exception  to  the  nilemsking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  AgreemvUa. 
[FR  Doc  88-1479  Filed  1-21-42;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS  \ 

Establishment  of  a  Guaranteed  Access 
Level  and  Amendment  of  ttw  Export 
Visa  Arrangement  for  Certain  Textiles 
and  TextHe  Products  Produced  or 
•Manufactured  In  Panama 


January  16, 1992. 

agency:  Conimittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending  the 

export  visa  arrangement  and 

establishing  a  guaranteed  access  level. 

EFFECTIVE  DATE:  February  3, 1992. 
FON  FURTHER  INFORMATION  CONTACT: 

Nicole  Bivens  CoUinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
US.C.  1854). 

The  Governments  of  the  United  States 
and  the  Republic  of  Panama  agreed  to 
amend  their  existing  export  visa 
arrangement  to  i^uire  the  complete 
name  and  address  of  the  actual 
manufacturer  of  the  textile  product  on 
the  original  visa  document.  If  a  textile 
product  has  been  processed  by  more 
than  one  manufacturer,  the  complete 
name  and  address  of  the  last  firm  to 
substantially  transform  the  article  into  a 
new  and  different  article  of  commerce 
must  be  included  on  the  original  visa 
document. 

In  addition,  certification  requirements 
are  being  established  for  goods  entered 
imder  the  Special  Access  Program  and 
exported  from  Panama  on  and  after 
February  1, 1992.  A  notice  published  in 
th^  Federal  Resiister  on  December  13, 
1991  (56  FR  65045]  announced  that  on 
January  1, 1992,  U.S.  Customs  Service 
would  begin  signing  the  first  section  of 
form  17/4-370?  for  goods  to  be  re- 
exported from  Panama  to  the  United 
States  during  the  period  February  1, 1992 
through  March  31, 1993. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11, 1986;  52  FR  26057. 
published  on  July  10, 1987;  and  54  FR 
50425.  published  on  December  6, 1989. 
Also  see  56  FR  41335,  published  on 
August  20. 1991. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products,  produced  or  manufactured  in 
Panama,  which  are  entered  into  the 


United  States  for  consumption,  or 

withdrawn  from  warehouse  for 

consumption,  meet  the  visa 

requirements  or.  if  entered  under  the 

Special  Access  Program  and  exported 

from  Panama  on  or  after  February  1. 

1992,  meet  the  stated  certification 

Requirements. 

Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 

20229. 
January  16, 1992. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  August  14, 1991,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  directed  you  to 
prohibit  entry  of  certain  cotton,  wooL  man- 
made  fiber,  silk  blend  and  other  vegetable 
Kber  textiles  and  textile  products,  produced 
or  manufactured  in  Panama  which  were  not 
properly  visaed  by  the  Government  of 
Panama. 

Effective  on  February  3, 1992,  for  goods 
produced  or  manufactured  in  Panama  and 
exported  from  Panama  on  and  after  February 
1, 1992,  you  are  directed  to  require  that  the 
complete  name  and  address  of  the  actual 
manufacturer  of  the  textile  product  be 
included  on  the  original  visa  document  If  a 
textile  product  has  been  processed  by  more 
than  one  manufacturer,  the  complete  name 
and  address  of  the  last  firm  to  substantially 
transform  the  article  into  a  new  and  different 
article  of  commerce  must  be  included  on  the 
original  visa  document. 

In  accordance  writh  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  and  the  Special  Access  Program  as 
set  forth  fn  51  FR  21208  (June  11, 1988),  52  FR 
28057  (July  10. 1986)  and  54  FR  50425 
(December  6, 1989).  you  are  directed  to 
prohibit,  effective  on  February  3, 1992,  entry 
into  the  Customs  territory  of  the  United 
States  (i.e.,  the  50  states,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fitter  textiles  and  textile  products, 
assembled  in  Panama  from  fabric  formed  and 
cut  in  the  United  States  and  exported  from 
Panama  on  and  after  February  1, 1992,  to  be 
re-entered  into  the  United  States  under  the 
Special  Access  Program,  which  are  not 
certified  in  accordance  with  the  procedures 
outlined  below. 

Each  shipment  of  apparel  or  made-up 
products  which  has  been  assembled  in 
Panama  wholly  from  components  cut  in  the 
United  States  from  U.S.-formed  fabric  and 
which  falls  under  HTS  number  9802.00.8010 
which  is  subject  to  a  Guaranteed  Access 
Level  (GAL)  must  be  accompanied  by  a 
certification  issued  by  the  appropriate 
Panamanian  authorities  and  a  completed 
Export  Declaration  (form  ITA-370P). 

Each  shipment  of  apparel  or  made-up 
products  as  assembled  in  the  preceding 
paragraph  and  then  subject  in  Panama  to 
bleaching,  acid-washing,  stone-washing. 


garment  dyeing,  or  permapressing  following 
assembly  will  still  qualify  for  a  GAL  even 
thou^  it  may  not  be  classified  under  HTS 
number  9802.00.8010  and  shall  be  GAL 
certified  by  the  appropriate  Panamanian 
authorities. 

Shipments  of  textile  products  not 
accompanied  by  a  properly  issued 
certification  and  an  Export  Declaration  shall 
be  accompanied  by  a  properly  issued  visa. 

Each  shipment  shall  be  certified  by  the 
placing  of  the  original  square  shaped 
stamped  marking  in  blue  ink  on  the  front  of 
the  original  commercial  invoice.  The  original 
certification  shall  not  be  affixed  to  duplicate 
copies  of  the  invoice.  The  original  copy  of  the 
invoice  with  the  original  certification  will  be 
required  in  order  to  enter  the  shipment  into 
the  United  States.  Duplicate  copies  of  the 
certification  may  not  be  used. 

The  certification  stamp  will  include  the 
following: 

1.  The  certification  number.  The 
certification  number  shall  be  the  standard 
nine-digit/letter  format  beginning  with  one 
numeric  digit  for  the  last  digit  of  the  year  of 
export  followed  by  the  International 
Organization  for  Standardization  (ISO)  (Ae 
Code  for  Panama  is  "PA").  The  first  two 
codes  shall  be  followed  by  the  number  "2" 
and  a  five-digit  numerical  serial  number 
identifying  the  shipment  (e.g..  2PA21234S). 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day.  month  and  year  on 
which  the  certification  was  issued. 

3.  The  signature  of  the  issuing  officiaL 

4.  The  correct  category,  merged  category, 
quantity(s],  and  unit(s)  of  quantity  provided 
for  in  the  U.S.  Department  of  Commerce 
CORRELATION  and  in  the  Harmonized 
Tariff  Schedule  of  the  United  States  or 
successor  doctunent  shall  be  reported  in  the 
spaces  provided  within  the  certification 
stamp  (e.g.,  "Cat  347/348-510  doz"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  certification 
or  the  correct  category  corresponding  to  the 
actual  shipment  Rounding  up  or  do«vn  to  the 
nearest  whole  number  shall  be  permitted. 
Quantities  of  less  than  a  single  unit  shall  not 
be  construed  to  be  zero. 

U.S.  Customs  shall  not  permit  entry  of  a 
product  under  HTSUSA  9802.00.8010  or 
subject  to  chapter  61  Statistical  Note  5  or 
chapter  62  Statistical  Note  3  of  the 
Harmonized  Tariff  Schedule  which  require 
the  use  of  the  statistical  prefix  "H"  unless  it 
is  accompanied  by  a  Shipper's  Declaration. 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  certification,  or  if 
the  certification  number,  date  of  issuance, 
signature,  category,  quantity  or  units  of 
quantity  are  missing,  incorrect  or  illegible,  or 
have  been  crossed  out  or  altered  in  any  way. 
If  the  quantity  indicated  on  the  certification  is 
less  than  that  of  the  shipment  entry  shall  not 
be  permitted.  If  the  quantity  indicated  on  the 
certification  is  more  than  that  of  the 
shipment  entry  shall  be  permitted. 

If  U.S.  Customs  determines  that  the 
certification  is  invaUd  l)ecause  of  a  minor 
error,  such  as  a  typographical  error,^and  the 
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remaining  documentation  fulfills 
requirements  for  entry  under  the  Special 
Access  Program,  then  a  new  certification  or 
waiver  must  be  obtained  and  presented  to 
the  U.S.  Customs  Service  before  any  portion 
of  the  shipment  will  be  released. 

Entry  of  textile  and  apparel  products 
subject  to  the  certification  system  will  be 
permitted  only  for  those  shipments 
accompanied  by: 

1.  A  valid  certification  by  the  Government 
of  Panama. 

2.  A  completed  copy  of  the  Shipper's 
Declaration  (U.S.  form  ITA-SroP  or  successor 
document]  with  a  proper  declaration  by  the 
Panama  assembler  that  the  articles  were 
subject  to  assembly  in  Panama. 

3.  A  proper  importer's  declaration. 
Any  shipment  which  is  declared  for  the 

Special  Access  Program  but  found  not  to 
qualify  may  be  permanently  denied  entry  into 
the  United  States. 

You  are  directed  to  estabhsh  a  guaranteed 
access  level  of  400,000  dozen  for  properly 
certified  textile  products  in  Categories  347/ 
348  which  are  assembled  in  Panama  from 
fabric  formed  and  cut  in  the  United  States 
and  exported  during  the  fourteen-month 
period  which  begins  on  February  1, 1992  and 
extends  through  March  31,1993. 

Visaed  merchandise  and  products  eligible 
for  the  Special  Access  Program  may  not 
appear  on  the  same  invoice. 

A  facsimile  of  the  certification  stamp  and  a 
list  of  the  authorizing  officials  of  the 
Government  of  the  RepubUc  of  Panama  are 
enclosed  with  this  letter. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 


REPUBLIC  OF  P.A>NAA\A 
GAL 

Visa  N9  PA2  .„> „... 

Cafegory         —         Qoanlit^ 

Dots: 

Authorized: 

Signature: 

TEXTILE  &  APPAREL  VISA 


T^ 


Officials  of  die  Government  of  the 
RepubUc  of  Panama  Autfiorised  to  Sign 
GAL  Certifications 

loaquin  Fernando  Franco  m,  Director 

Ejecutivo 
Enrique  Jimenez  V.,  Jefe  de  Tramites  de 

Exportacion 
Ledie  Caballero,  Subjefe  de  Tramites  de 

Exportacion 
Cecilia  De  MacOficial  de  Tramites 
Amada  De  Casis,  Inspectora  de  Aduana 
Johvanny  Synnak,  Inspector  de  Aduana 

[FR  Doc.  92-1544  Filed  1-21-92;  8:45  am] 

BILUNO  COK  SSIO-OR-f 


DEPARTMENT  OF  EDUCATION 

Intent  to  Repay  to  the  Louisiana  State 
Department  of  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

agency:  Department  of  Education. 
ACTION:  Notice  of  intent  to  award 
grantbacic  funds. 

summary:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA),  the  U.S.  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the 
Louisiana  State  Department  of 
Education,  the  State  educational  agency 
(SEA),  an  amount  equal  to  75  percent  of 
the  $103,056  recovered  by  the  U.S. 
Department  of  Education  as  a  result  of  a 
final  audit  determination.  This  notice 
describes  the  SEA's  plan  for  the  use  of 
the  repaid  funds  and  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  those  funds  available. 
The  notice  invites  comments  on  the 
proposed  grantback. 
DATES:  All  comments  must  be  received 
on  or  before  February  21, 1992. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Ramon  Ruiz,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW..  Washington, 
DC  20202-6135. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Ramon  Ruiz.  Telephone:  (202)  401- 
0740.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-677-8339 
(in  the  Washington,  DC  area  code, 
telephone  708-8300)  between  6  a.m.  and 
7  p.m..  Eastern  Time. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  U.S.  Department  of  Education 
recovered  $103,056  from  the  Louisiana 
Department  of  Educiation  (SEA)  in 
satisfaction  of  claims  arising  from  audits 
covering  fiscal  year  (FY)  1985. 


The  claims  involved  the  SEA's 
administration  of  the  Migrant  Education 
Program  (MEP)  authorized  under 
chapter  1  of  title  I  of  the  elementary  and 
Secondary  Education  Act  of  1965,  a 
program  that  addresses  the  s]}ecial 
educational  needs  of  migrant  children. 
Specifically,  the  final  audit 
determination  issued  by  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  found  that  MP  funds  had 
been  spent  in  Jefferson  Davis  and 
Acadia  Parishes  (a)  in  a  maimer 
inconsistent  with  the  Louisiana  SEA's 
approved  Migrant  Education  Program 
State  plan  and  with  the  approved  parish 
subgrant  applications,  which  did  not 
authorize  the  research  project  carried 
out  with  the  funds  in  question,  and  (b) 
using  improper,  non-competitive 
procurement  practices.  The 
determination  was  appealed  to  the 
Education  Appeal  Board,  which  issued 
an  initial  decision  upholding  the 
Assistant  Secretary's  claim.  After  the  . 
decision  became  final,  the  SEA  and 
Secretary  executed  a  settlement 
agreement  in  which  the  SEA  while 
admitting  no  wrongdoing,  agreed  to 
repay  $103,056  to  the  Department 
Louisiana  paid  this  sum  to  the 
Department  on  June  29, 1990. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA  20  U.S.C 
1234e(a),  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  an  applicable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 
the  SEA  or  LEA  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this 
"grantback"  arrangement  if  the 
Secretary  determines  that  the — 

(1)  Practices  and  procedures  of  the 
SEA  or  LEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  SEA  or  LEA  is,  in  all  other  respects, 
in  compliance  with  the  requirements  of 
the  applicable  program; 

(2)  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  imder  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  eudit  exception;  and 

(3)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purpose  of  the 
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program  under  wUch  the  fund*  were 
ori^nally  granted    - 

C  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  sectioa  45e{aK2)  of  CEPA. 
the  SEA  has  applied  for  a.grand>ack  of 
$77,292  and  has  submitted  a  plan  for  use 
of  the  grantback  funds  to  meet  the 
special  educational  needs  of  migrant 
c^dren  in  programs  administered  under 
chapter  1  of  title  I  <rf  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended. 

Because  of  the  nature  of  the  activities 
that  led  to  the  original  audit 
determination,  the  Secretary  is  satisfied 
with  Louisiana's  assertions  that  migrant 
children  Statewide  were  those  affected 
by  the  practices  that  were  the  subject  of 
the  audit  determination.  Therefore,  the 
SEA  plan  for  the  use  of  grantback  funds 
to  beneHt  eligible  migrant  children 
Statewide,  as  described  below,  is 
satisfactory. 

The  SEA  proposes  to  use  grantback 
funds  for  allowable  activities  and  costs 
under  the  Chapter  1  Migrant  Education 
Program.  Under  the  plan,  grantback 
funds  will  be  used  in  two  areas:  school/ 
community  resource  linkages  and 
special  secondary  projects.  These 
components  are  extensions  or 
enhancements  of  objectives  contained  in 
the  currentiy  approved  State  plan. 
Dtiring  the  1991-92  school  year,  die  SEA 
will  appoint  a  State-level  staff  member 
to  monitor  and  provide  technical 
assistance  to  local  project  "linkers."      ' 
Linkers  are  local  school  district 
employees  who  are  responsible  for 
placing  eligible  migrant  children  in 
school,  community.  State,  and  regional 
support  services.  Funds  also  will  be 
made  available  to  develop  and 
reproduce  school  or  project  site-level 
materials  for  the  linker  manuals. 

During  the  summer  and  fall  of  1992,  an 
LEA  fiscal  agent  %vill  use  other 
grantback  funds  to  coordinate  a 
statewride  summer  institute  for  migrant 
secondary  students,  focusing  on  dropout 
prevention  and  college/career 
orientation  needs.  Tbue  remaining 
portion  of  the  grantback  funds  will  be 
used  to  provide  follow-up  tutoring  for 
summer  institute  participants. 

D.  The  Secretary's  DetominatkHis 

Based  on  a  detailed  review  of  the  plan 
and  information  submitted  by  the  SEA. 
the  Office  of  Elementary  and  Secondary 
Education  (OESE]  is  satisfied  that  the 
SEA  has  met  the  conditions  imposed  by 
sectiofi  456(aJ  on  the  award  of  a 
grantback. 

These  determinations  are  based  upon 


the  best  farfonnation  available  to  die 
Secretary  at  the  present  time,  if  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  form 
taking  appropriate  administrative 
action. 

E.  Notice  of  die  Secretary's  InlMit  to 
Eater  Into  a  Grantback  Arrangeraeot 

Secton  456(d)  of  GEPA  required  diat 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent  to 
do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA,  notice  is  hereby  given  diat  the 
Secretary  intends  to  make  funds 
available  to  the  Louisiana  SEA  under  a 
grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$77,292,  which  is  75  percent — the 
maximum  percentage  authorized  by  the 
statute — of  the  funds  recovered  by  the 
Department  as  a  result  of  the  audit. 

F.  Terms  and  Conifitions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

The  SEA  and  LEIA  agree  to  comply 
with  the  following  terms  and  conditions 
under  which  payment  under  a  grantback 
arrangement  would  be  made: 

(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  submitted  by  the  SEA 
and  any  amendments  to  that  plan  that 
are  approved  in  advance  by  die 
Secretary;  and 

(c)  The  budget  submitted  with  die 
plan  and  any  amendments  to  the  budget 
that  are  approved  in  advance  by  the 
Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  December  31, 1992  and  in 
accordance  with  the  SEA's  plan. 

(3)  The  SEA,  not  later  than  March  31. 
1993  will  submit  a  report  to  the 
Secretary  that — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget,  and 

(b)  Describes  the  results  and 
effectiveness  of  the  projects  for  which 
the  funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditure  oS  funds  awarded  under  the 
grfuitback  arrangement 


(Catalog  of  Faderal  Domestic  Assistmoe 
Number  aum,  CiMpter  1  Migrant  Educati«i 
Pragram.) 

Dated:  Jantiary  IS.  1992. 
Lamar  Alexander, 
Secretary  of  Education. 
(FR  Doc.  92-1536  Filed  1-21-92;  8:45  am) 
MUMQ  cooc  4aO0-»14 


DePARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofiNnliilon 

[Docket  No.  Ef»1-<5»-O00] 

Cleveland  Electric  Mhminating  Co.; 
Notice  of  FlNng 

January  15.  lSt2. 

Take  notice  diat  on  November  22, 
1991,  Centerior  Energy,  on  behalf  of  die 
Cleveland  Electric  Dluminating 
Cooipany,  tendered  for  filing  additional 
information  supplementing  its  earlier 
filing  in  this  dodiet 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  widi  the  Federal 
Energy  Regulatory  Conunission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  22. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lob  0.  Caahefl. 
Secretary. 

(FR  Doc.  92-1467  Filed  1-21-92;  8:45  am] 
BILUNQ  COOE  STir-OI-M 


[Docket  No.  ER91-21 1-000] 

Detroit  Ediaon  Co^  Notice  of  Filing 

January  IS,  1992. 

Take  notice  that  on  December  23, 
1991,  the  Detroit  Edison  Company 
tendered  for  filing  additional 
information  supplementing  its  earlier 
filing  in  this  dodcet. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Baergy  Regulatory  Commission.  825 
Nordi  C^itol  Street  NE^  Washington. 
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DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214].  All  such  motions  or 
protests  should  be  Bled  on  or  before 
January  22, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  92-1466  Filed  1-21-92;  8:45  am] 
MUMG  cooc  crir-oi-ii 


[Docktt  No.  CP92-2S54MW] 

Norttmest  PipeNne  Corp.,  Notice  of 
Application 

fanuary  IS,  1992. 

Take  notice  that  on  December  18, 
1991,  Northwest  Pipeline  Corp. 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158-0900,  filed  in  Docket 
No.  CI^2-255-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  abandon  a  transportation 
service  for  ANR  Pipeline  Company 
(ANR),  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  the 
transportation  service  was  authorized 
by  the  Commission  in  Docket  No.  CP78- 
119  and  carried  out  under  the  terms  of  a 
Gas  Gathering  and  Transportation 
Agreement  dated  September  23, 1977, 
and  an  amended  Gas  Transportation 
Agreement  dated  November  17, 1978.  It 
is  stated  that  these  agreements  are  on 
file  with  the  Commission  as  ANR's  Rate 
Schedule  X-58  and  X-59  in  Northwest's 
FERC  Gas  Tariff.  Original  Volume  No.  2. 
It  is  explained  that  Northwest  and  ANR 
have  mutually  agreed  to  terminate  the 
transportation  service  by  signing 
Termination  Agreements  dated  April  30. 
1991,  and  April  1, 1991,  respectively,  to 
terminate  the  Rate  Schedule  X-58 
agreement  effective  June  1, 1991.  and  the 
Rate  Schedule  X-59  agreement  effective 
April  1, 1991.  It  is  further  explained  that 
no  facilities  would  be  abandoned  in 


conjunction  with  the  proposed 
abandonment  of  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
27, 1992,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  IS  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northwest  to  appear  or 
be  represented  at  the  hearing. 
Lois  O.  Cashell, 
Secretary. 

(FR  Doc.  92-1468  Filed  1-21-92;  8:45  am) 
MLUNO  cooE  enr-oi-M 


Applications  Filings,  Establishing 
Rellcensing  Processing  Deadlines  and 
Estat>llshlng  Date  for  Submission  of 
Final  Amendments 

January  15, 1992. 

Applications  for  new  Ucense  have 
been  filed  with  the  Commission  as 


described  on  the  list  attached  to  this 
notice. 

If  any  resource  agency,  Indian  tribe, 
or  person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  any  listed 
application  on  its  merits,  a  request  for 
study,  together  with  justification  for 
such  a  request  in  accordance  with  {  4.32 
of  the  Commission's  regulations,  must 
be  filed  no  later  than  60  days  after  the 
application  filing  date.  For  those 
applications  filed  before  December  31. 
1991.  this  time  is  hereby  extended  to 
March  1, 1992. 

'The  following  are  the  prbcedures  and 
preliminary  schedules  that  will  be 
followed  to  the  extent  feasible  in 
processing  each  application: 


Data 

Action 

Miv1.1W2' ~ 

Conwnisaion  nottnaa. 

applicalion  has  baao 

acoapMd.  Tha 

noMicatton  ol 

aocaplanca  will  specify 

ttw  naad  for  addit.cK^ 

tt«a  dale  Informatior) « 

due. 

May  15,  1992  ' 

pub«c  notice  ol  me 

accepted  application  in 

local  newspapers  and 

the  Federal  Register 

esMMishing  dates  tor 

tntarvene  and  protests. 

CuiKHiailnn  put)lishes 

noUoe  in  the  Federal 

Register  that  the 

andaoliate 

marxtelory  terms, 

fishway  prescriptions, 

and  pubic  comments 

on  the  application 

•These  dates  are  SeplenrtMr  1  and  15,  1992. 
respectively  lor  applications  found  to  t>e  deficient. 

The  Commission's  deadline  for  the 
applicant's  filing  of  a  final  amendment 
to  each  application  is  April  1, 1992. 

LJpon  receipt  of  all  additional 
information  and  the  responses  to  both  of 
the  above  public  notices,  the 
Commission  will  evaluate  each 
application  in  accordance  with 
applicable  statutory  requirements  and 
take  appropriate  action  on  the 
application. 
Lois  D.  Caaheli. 
Secretary. 
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Praied  No.,  tiato  Ming  dale 


P-1862-000.  WA  12/26/91. 

P-2187.0Q2.  CO.  12/30/01. 
P-2275-001,  CO,  12/30/91. 


P-2306-008.  VT.  12/23/91 .. 
P-2311-001.  MK  12/23/91. 

P-2315-002.  9C.  12/30/91. 


P-»ie-002.  ♦IV.  12/19/91... 
P-2320-005.  NY.  12/23/91... 
P-2323-012.  MA,  12/27/91 .. 
P-2325-007.  ME.  11/20/91 . . 
P-2329-005.  HE.  12/10/91 .. 
P-2330-a)7,  NY.  12/23/91... 
P-2331-002,  SC.  12/19/91... 
P-2332-003,  SC,  12/19/91 ... 
P-2333-005.  UE.  12/30/91 .. 
P-2334^»1.  MA.  12/23/91 .. 
P-233&-009.  GA.  12/17/91... 


P-2341-004.  GA.  1t/a0/91_ 
P-2342-00S.  WA,  12/23/91 . 


P-2283-005.  ME.  12/10/91  — - 

P-2287.003,  NH,  12/26/91 

P-2288-004,  NH.  12/26/91 

P-2290-006.  CA,  12/27/91 

P-2300-002.  NH.  12/17/91 


Afipticant 


City  of  Tacotna.  OefMrtment  of  PubBc  UtiWies.  3828  South 
351h  Street.  P.O.  Box.  11007.  Taooma.  WA  9641 1. 


Putlic  Service  Cocnpany  o<  Oolorado.  l22S-17th  Skaat. 
P.O.  Box  940.  Denver.  CO  80201  -0840. 

Public  Service  Company  o«  Cotora*}.  1225-I7!h  SbeA 
P.O.  Sox  940.  Denver.  CO  80201-0840 

CenM  Maine  Povwer  Cotnpany.  Edison  Onve.  Ati^jsta,  ME 

04336. 
PubRc  Service  Company  d  New  Hafnpehire.  1000  Elm 
P.O.  Box  330.  Manchetier.  NH  03106. 


Contact 


Public  Service  Company  of  New  Hampshlra.  1000  Ebn 
Street  PO  Box  330.  Marxrtiester.  NH  03105. 

Southern  Cattforraa  Ediaon  Company.  PO  Box  800.  ftoaa- 
1.CA  91770. 


James   River-New   Hampshire   Electric.   Inc..   650  Main 
Street  Berlin.  NH  03570-2489. 

Citizens  Utility  Company,  High  Ridge  Paili.  Slamtord.  CT 

06005. 
James   River-New   Hampshire   Eiectiic.    Inc..   650   Main 

Street  Berlin,  NH  03570-2489 

South  Carotitw  Eiadnc  t  Qas  Company.  1426  Main  Siraal. 
Columbia.  SC  20201. 

Niagara  Mohawk  Power  Corporation.  300  Erie  Blvd.  Waal 

Syracuse.  NY  13202. 
Niagara  Mohawk  Power  Corporation.  300  Erie  Blvd  Wast 

Syracuse.  NY  13202. 
New  England  Power  Company.  Raaearch  Dit*:  West- 

boroug^  MA  01582. 
Central  Mairw  Power  Company.  Edison  Drive.  Augusta,  ME 

04338. 
Central  Maine  Power  Company,  Ediaon  Oriva.  Auguata,  ME 

04336. 
.J  Niagara  htohawk  Power  Corpoiatioa  300  Erie  Blvd.  Wast 

Syracuse.  NY  13202. 
Duke  Power  Company.  South  Church  Street,  Ct«arlone,  NC 

28242. 
Duke  Power  Company.  South  Church  Street  ChaitcNia.  NC 

2824Z 
Rumford  Falls  Power  Co..  c/o  Boise  Cascade  Corporalioa 

Rumford.  ME  04276. 
Western  Massachusetts  Electric  Company.  PO.  Box  270, 

Hartford,  CT  06141-0270. 
Georgia  Power  Co..  P.O.  Boa  4545,  Atlanta.  GA  30302 . — 


Georga  Power  Co..  PO  Box  4545.  ADanla  GA  30302 . 


P-2347-001.WI.  12/23/61.. 

P-2348-001,  Wl.  12/17/91 . 

P-2350-005,  OA.  11/20/91 - 

P-2354-018,  GA.  12/18/91 

P-2380-022,  MN.  12/27/91 

P-2361-001,  MN,  12/13/91  _ 


l^acifiCorp  Electric  Operations.  S.W.  Sixth  Avenue,  Port- 
land. OR  97204. 

Wisconsin  Power  and  Light  Company,  PO.  Box  192.  222 

W.  Washington  Ave.,  Madison,  Wl  53701. 
Wiaoonsin  Power  and  Light  Company.  P.O.  Box  192.  222 

W.  Washington  Ave.,  Madison.  Wl  53701. 
Georgia  Pomr  Co.,  P.O.  Box  4545,  AHania  GA  90302 


Gaorgia  Power  Co.,  P.O.  Box  4545.  Atlanta.  GA  30302 . 


P-2362-00Z  MN,  12/30/91 . 
P-23e3-007.  MK  12/26/91 . 


Minnesota  Power  6  Light  Company,  30  West  Superior  St., 
Olrfuth.  MN  55802. 

Minnesota  Power  &  Light  Company,  30  West  Superior  St.. 
DukJth.  MN  55802. 

Btandm  P^)er  Con^ny.   115  First  Street  SW.  Grand 

R^>idS.  MN  55744. 
Potlatch  Corporatwn.  Northwest  Paper  Division.  P.O.  Bok 

510.  207  Avenue  C.  Cloquet  MN  55720. 


Garth  Jadoon.  P.E.  Raaowce  Devakipmant  Coonftiator. 
Oty  of  Taooma.  Dapartmant  of  PiMc  unities.  UgM 
Division,  P.O.  Bok.  11007,  Tacoiaa.  WA  96411.  (206) 
S93-6296 
Richard  A.  Patzfca.  Ptiiic  Samioe  Company  of  Ootwado. 
5900  E.  3901  Avanua.  Oanvar.  CO  80207.  (303)  329- 
1578. 
Richtfd  A.  Petzke,  PHbRc  Serrica  Company  crt  Colorado, 
5900  E.  39th  Avanua.  Denver.  00  80207.  (30%  329- 
1578. 
Qarald  C.  PouHa.  Central  kMne  Power  Company.  Edteon 

Drive,  /Kugusta.  ME  04336.  (207)  623-3521. 
James  J.  Kaams.  PuWic  Sarvica  Company  of  New  Hamp- 
shire. 1000  Elm  aaaat.  P.O.  Bon  330.  Manchealar.  NH 
03105.  (603)  634-2799. 
James  J.  Keams,  Public  Service  Company  of  New  Hamp- 
shire, 1000  Elm  Street  P.O.  Box  330,  Manchester,  NH 
03105.  (603)  634-2799. 
David  N.  Bany.  SouBaam  CaMomia  Edison  Company,  2244 
Walnut  Grove  Ave..  Roaamaad.  CA  91770.  (818)  302- 
1564. 
(jaorga  W.  HO.  Jamaa  River  New  llampahiro  Electnc.  Inc.. 
650  Mtfn  Street  BarCn.  NH  03570-2489.  (803)  752- 
4600. 
Douglas  C.  Anderson,  Citizens  Utility  Company.  High  Ridge 

Pwk.  Stamfcxd,  CT  06905.  (203)  329-8800. 
Gaorge  W.  Hill,  James  River-New  HampshirB  Electric  Inc. 
650  Main  Street  Berlin,  NH  03570-2489,  (803)  752- 
4600. 
Randolph  R.  Mahan,  Asst  General  Counsel,  South  CaraA- 
na  Electric  &  Gas  Company.  Columbia.  SC  29218.  (803) 
733-2841. 
Jarry  L  Sibatts.  300  Eiie  Boutovard  Waet  Syracuae.  NV 

13202.(315)474-1511.    * 
Jany  L  SatMMis.  300  Erie  Boulevard  West  Syracuse,  NY 

13202,(315)474-1611. 
Merit  E.  Slada.  New  Engtand  Powar  Company,  25  Ra- 
sewch  Drive,  Westborough.  MA  OlSSa  (508)  366-9011. 
Gerald  C.  Poulin,  Central  Maine  Power  Company.  Edison 

Drive,  Augusta.  ME  04336.  (207)  632-3521. 
(Sarald  C.  Pouiia  Central  Maine  Power  Company.  Edisan 

Drive.  Augusta.  ME  04336,  (207)  623-3521. 
Jerry  L  Sabbatis.  300  Erie  Blvd.  West  Syracuae.  NY 

13202.(315)428-6941. 
John  E.  Lausche.  Duke  Power  Company.  422  S.  Church 

Street  Chartotte.  NC  28242.  (704)  382-8125. 
John  E.  Lausche.  Duke  Power  Company.  422  &  Church 

Street  Ctatolla.  NC  26242.  <704)  3B2-812S. 
Robert  L  Btieknay.  Rumiord  Fals  PoMMr  Ca.  c/o  Boise 
Cascade  Corp..  Rumiord.  ME  04276.  (207)  364-4521. 
R.  A.  Rackart  Western  IMassaclMJsetts  Electric  Company. 
P.O.   Box  270.  HarttoRt.  CT  06141,  (203)  665-5315. 
H.  Tliompson.  Jr..  Managw.  PERC  Uoansing  and 
Compllanoa.  P.O.  Bok  464S.  AHanla.  GA  30302,  (404) 
526-7140. 
IMajor  H.  Tlwmpson.  Jr.,  Manager,  FERC  Licensing  and 
ConvHWOa.  P.O.  Sok  4545,  Atlanta.  GA  30302,  (404) 
526-714a 
Stanley  A.  dsSosaa.  Oir.  Hfttn  Resourcaa,  PaoiiCoq> 
ElecOic  Opwalion.  920  S.W.  SUh  Avp..  Portland  OR 
67204.  (503)  464-5343. 
Nonnan  E.  Boys.  P.O.  Box  192.  Madtoon.  Wl  S3701.  (008) 

252-3066. 
Norman  E.  Boys.  P.O.  Bok  192.  222  W.  Washington  Ave. 

Madison.  Wl  53701.  (606)  252-3066. 
Major  H.  Thompson.  Jr..  Manager.  FERC  Licensing  and 
Complimce.  P.O.  Box  4545.  Atlanta.  GA  30302.  (404) 
528-7140. 
M^  R  Tlnmpagn.  Jr.  Manager.  FERC  Lioansing  ana 
Convlianea.  PJO.  Sok  4545.  Manta.  GA  30302.  (404) 
526-714a 
Stephen  A.  Kopi8^  Manager.  Hydro  Operatkxis.  Minnaaota 
Power  &  U^  Osmpany.  30  West  Superior  Street 
DukJth.  MN  55802.  (218)  722-2641. 
Stephen  A.  Kopish,  Manager.  Hydro  Operations  Minnesota 
Power  6  Light  Compwy.  30  W.  Superior  Street  Duhjth. 
MN  5S60Z  (218)  722-2641. 
Joaeph  Mrttar.  Engineering  Manager.  Blandm  Paper  Com- 

p«ly.  (218)  327-6396. 
Chwies  a  Pooangar.  Vice  Prasidant  PoOatch  Corporalioa 
(216)  879-1055. 


P-2373-001.  lU 

P-2376-001.  Vil 

P-2385-002.  N> 
P-2389-012.  Ml 
P-2390-003.  Wl 
P-2391-001.  V^ 

P-2305-003, Wl 
P-2386-001,  Sn 

P-2307-001,V1 

P-239i-001,  VI 

P-2400-001.  VI 

P-2402-003.  Ml 
P-2404-017,  Ml 
P-2406-002.  S( 
P-2407-006,  Al 
P-2406-007,  Al 
P-24im)05.  V/ 
P-241 7-001,  W 
P-2419-007.  Ml 
P-2420-001,  U1 

P-2421-003,  W 
P-2425-001,  V/ 

P-2431-008,  Ml 
P-2433-004.  Ml 
P-2436-007.  M 
P-244O-002,  W 
P-2441-009.  C 

P-2442-001,  N" 

P-2444-002.W 
P-2445-002,  VI 
P-2446-001,  IL 
P-2447-006,  M 
P-2448-011,  M 
P-2449-007.  M 
P-245O-006.M 
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Project  No.,  slate  liing  due 


Appficant 


ConiMi 


P-2373-001,  im  2/23/91 . 


South  Beloit  Water.  Qm  and  Electric  Ca.  P.O.  Bon  itt, 
Wl  53701-0192. 


P-2376-001.  VA.  12/13/01 .. 

P-2385-002.  NY,  ]2/2/91._ 
P-2389-012.  ME.  12/30/91 . 
P-2390-003.  Wl,  12/16/91... 
P-2391-001.  VA,  12/12/91.. 

P-2395-003.  W«,  12/31/91... 
P-2386-001.  VT  12/31/91... 


P-2397-001.  VT.  12/31/91 . 


P-23&J(-001,  VT.  12/31/91 . 


P-2400-001,  VT,  12/31/91 . 


P-2402-003, 
P-2404-017, 
P-2406-002, 
P-2407-006. 
P-2408-007. 
P-241 1-006. 
P-241 7-001, 
P-2419-007, 
P-2420-001. 


Ml.  12/23/91.. 
Ml.  12/30/91.. 
SC,  12/20/91. 
AL.  12/17/91 . 
AL.  12/17/91 . 
VA.  12/24/91 . 
Wl.  12/23/91.. 
Ml.  12/30/91.. 
UT.  12/23/91. 


P-2421-003.  Wl.  12/31/91... 
P-2425-001.  VA,  12/12/91.. 

P-2431-008.  Ml.  12/2/91 

P-2433-004.  Ml.  12/17/91... 
P- 2436-007.  Ml.  12/19/91.. 
P-2440-002.  Wl.  12/18/91.. 
P-2441-009.  CT^  12/23/91 . 

P-2442-001.  NY.  12/30/91. 


P-2444-0Q2.  W).  12/30/91-... 
P-2446-O02.  VT,  12/26/91  _. 

P-2446-001.  IL.  12/27/91 

P-2447-008,  Ml.  12/19/91.™ 

P-2448-011.  Ml.  12/19/91 

P-2449-007.  Ml,  12/19/91  „_. 
P-24SO-006.  Ml.  12/19/91  „- 


AppaiacWan  Power  Co..  40  Franklin  Road.  Roanoke.  VA 
24022. 

Finch.  Pruyn  and  Company.  Inc,1  Glen  Street,  Gtan  FeNs, 

NY  12801. 
Edmrda  Manufacturing  Company,  P.O.  Box  97,  UttKXi 

FalS.  ME  04252. 
Northern  Slates  Ponwer  Company.  100  N.  Bwalow  St.  P.O. 

Box  a.  Eau  cure.  Wl  54702. 
The  Potomac  Edtoon  Co..  10435  PownewN  PM.  Hagers- 

town,  MO  21740. 

Ftamtieau  Paper  Corporation,  200  N.  First  Ave.,  Park  Falls, 

Wl  54562. 
Central  Vermont  PMk  Service  Corporation,  77  Grove 

Sfreet,  Rutland.  VT  05701. 

Central  Vermont  PMic  Service  Corporatton.  77  Grove 
Street.  Rutland.  VT  05701. 

Central  Vermont  Pubik:  Service  Corporation.  77  Grove 
Sfreet,  Rutland.  VT  05701. 

Central  Vermont  Putsiic  Service  Corporatnn.  77  Grove 
Street  Rutland.  VT  0570. 

Upper  Peninsula  Power  Corporation.  600  Lakeihore  Drive. 

Houghton.  Ml. 
Thunder  Bay  Power  Company.  10850  Traverse  Hwy,  Suite 

1101,  Traverse.  Ml  49684. 
Duke  Power  Company.  South  Church  Street  Charlotte.  NC 

28242. 
Alabama  Power  Company,  600  North  isth  Street  P.O.  Box 

2641.  Birmingham.  AL  352S1. 
AiatMma  Power  Company.  600  North  18th  Street  P.O.  Box 

2641 .  Birmingham.  AL  35291 . 
Dan  River.  Inc,  STS  Hydropower,  111  Plingsten  Roed. 

Northbrook.  H.  60062. 
Norttiem  States  Power  Company,  100  N  Barstow  St.  P.O. 

Box  8.  Eau  Claire.  Wl  54702. 
Thunder  Bay  Power  Company.  10850  Traverse  Hwy.  Suite 

1101.  Traverse.  Ml  49684. 
PaciiiCorp  Electric  Operations.  920  S  W.  Sixth  Avenue. 

Portland.  OR  97204. 

Flambeeu  Paper  Corporation.  200  N.  First  Ave..  Park  Falls. 

Wl  54552. 
The  Potomac  Edison  Co..  10435  Downsville  Pike.  Hagers- 

town«MD  21740. 

Wisconsin  Electric  Power  Company,  231  West  Mk:htgan 

Street  P.O.  Box  20^.  Milwaukee.  Wl  53201. 
WMConsin  PubRc  Service  Corporation,  700  N.  Mmm  St. 

Green  Bay.  Wl  54307. 
Co««sumers  Power  Company,  212  West  MKtiigan  Ave.. 

Jackson.  Ml  49201. 
Northern  States  Power  Company,  100  N  Barstow  St,  P.O. 

Box  8.  Eau  Claire.  Wl  54702. 
City  of  Norwich.  Department  of  PubKc  UtHitiea.  34  Court 

House  Square.  Norwich.  CT  06360. 

City  of  Watertown.  Watertown  Municipal  BuiMing,  246 
Waahinglon  Street  Watertown,  NY  13601-3380. 

Northern  Stales  Power  Company.  100  N.  Baraiow  St.  P.O. 

Box  8.  Eau  Claire,  Wl  54702. 
Vennont  Marble  Con^Mny,  61  Main  Street  Proctor,  VT 

05765. 
Commonwealth  Ediaon  Company,  P.O.  Bo>  767.  Chicago, 

IL  60600-0767. 
Consumers  Power  Company,  212  West  Michigan  Ave., 

Jackson,  Ml  49201. 
Consumers  Power  Company,  212  West  MicHgan  Ave., 

Jackaon,  Ml  49201. 
Coraumers  Power  Comparty,  212  West  Michigan  Ave., 

Jackson.  Ml  49201. 
Contutmn  Poww  Compwiy,  212  Wwt  MteNQsn  Avs., 

JKAaon.  Ml  49201. 


E.  Boys.  Wisconsin  Power  and  Light  Company, 

222  W.  Washington  Ave,  Madison,  Wl  53701.  (606)  252- 

3066. 
B.K  Berwtett  Ass«tam  Vice  President  American  Electric 

Power  Service  Corporatiorv  1  Rwerside  Plaza.  Cokvn- 

bua,  OH  43215.  (614)  223-2930. 
DavU  P.  Manny.  Secretary,  1  Glen  Street  Glen  Falb,  NY 

12801,  (518)  793-2541  ext  203 
Fred  Ayer,  Northrop,  Devne  &  Tart>eM,  Inc.,  500  Washing- 
Ion  Ave..  Portland.  ME  04103.  (207)  775-4495. 
Anthony  G.  Schuster.  P.O.  Box  8.  Eau  Clare.  Wl  54702. 

(715)839-2401. 
D.E.  Gorveneh,  Executive  Director,  Operation  Allegheny 

Power  Service  Corp..  800  Cabin  Hill  Onve,  Greensville, 

PA  15601,  (412)  838-6835. 
James  M.  McGinr^.  200  N.  First  Ave..  Pwk  FaRs.  Wl 

54552.(715)762-3231. 
Robert  de  R  Stein.  Clentral  Vermont  PuMc  Service  Corpo- 
ration. 77  Grove  Street.  Rutland,  VT  05701.  (802)  773- 

2711. 
Robert  de  R.  Stein,  Central  Vermont  Public  Service  Corpo- 

ratkxi.  77  Grove  Street.  Rutland,  VT  05701.  (802)  773- 

2711. 
Rolwrt  de  R.  Stein.  Central  Vermont  PubRc  Sen/toe  Otxpo- 

raKon,  77  Grove  Street  Rutland.  VT>  05701,  (802)  773- 

2711. 
Robert  de  R.  Stein.  Central  Vermont  Public  Service  Corpo- 
ratton. 77  Grove  Street.  Rutland.  VT  05701,  (802)  773- 

2711. 
Ctarsrtce  Fisher.   P.O.   Box   130.  600  Lakeshore  Drive. 

Houghton.  Ml,  (906)  487-5000. 
Roger  Steed,  10850  Traverse  Hwy,  Suite  1101.  Traverse. 

Ml  49684.  (616)  941-5255. 
John  E.  Lausctie.  Duke  Power  Compeny,  422  S.  Ourch 

Street  Charlotte,  NC  28242.  (704)  382-8125. 
John  E.  Dorsett  V«e-President  600  North  18th  Street 

P.O. -Box  2641,  Binningham,  AL  35291.  (205)  250-1380. 
Jot«i  E.  Dorsett.  Vice-Presklent.  600  North  18th  Street 

P.O.  Box  2641.  Bimwigham.  AL  35291,  (205)  250-1380. 
Curtis  Whittaker  Rath,  Young,  PignaleMi  and  Oyer.  P.  A.. 

Two  Capital  Plaza.  Concord.  NH  03302.  (706)  272-6520. 
/knthony  SctHJsler.  100  North  Barstow  Street  PO.  Box  8, 

Eau  Ctaire.  Wl  54702.  (715)  839-2401. 
Roger  Steed,  10850  Traverse  Hwy.  Suite  1101.  Traverse. 

Ml  49684,  (616)941-5255. 
St««ley  A.  deSousa,  Director.  Hydro  Resources.  PadOCorp 

Electnc  Operaborts.  920  S  W    Both  Avenue,  PorHaibl. 

OR  97204.  (503)  464-5343. 
James  McGir.nity.  200  North  First  Avenue,  Park  FaUs,  Wl 

54552,  (715)  762-3231 
O.E.  Gervenak.  Executive  Director.  Operation  Allegheny 

Power  Service  Corp.,  800  Cabin  HiN  Drive,  GreensviKe. 

PA  15601.  (412)  838-6835. 
David  K.  Porter,  231  West  Michigsn  Street  PO.  Box  2046. 

Milwaukee,  Wl  53201. 
RX  Knjeger.  700  North  Adams  Street  P.O.  Bok  19002. 

Green  Bay.  Wl  54307,  (414)  433-1268. 
R.J.  Nicholson.  1945  W  Pamall  Road.  Jackaon.  Ml  49201, 

(517)  788-1270. 
Anthony  G  Schuster.  PO.  Box  8,  Eau  Claire.  Wl  54702. 

(715)839-2401. 
Richard  Desfloches.  Department  ol  Pubic  LMMiea.  34 

Court  House  Square.  Norwich,  CT  06360,  (203)  887- 

2S55. 
Kail  R.  Amylon.  Watertown  Municipal  BuikSng.  245  Wash- 
ington Street.  Watertown.  NY  13601-3380.  (315)  785- 

7730. 
Anttiony  Schuster.  100  North  Baraiow  Snai  P.O.  Box  8. 

Eau  CWre,  Wl  54702.  (715)  839-2401. 
David  L  Ferris,  Vermont  Marble  Company.  61  Main  Skaet 

Proctor.  VT  05765.  (802)  450-331 1 . 
J.&  Gravea.  Commonwealth  Edtaon  Company.  P.O.  Box 

767,  Ct*^,  IL  60690,  (312)  294-3545. 
RJ.  Nk^holaon,  194S  W  Pamall  Road,  Jackson,  Ml  49201. 

(517)  7BS-1270. 
RJ.  Nkitolaon,  1945  W.  Parnall  Road,  Jackaon,  Ml  49201. 

(917)  7SS-1270. 
RJ.  Nicholson,  1045  W.  Pamall  Road,  Jackaon,  Mi  49201. 

(517)  788-1270. 
RJ.  NMolsen.  1045  W.  Pamal  Road.  Jackaon.  Ml  48201. 

(517)  788-1270. 
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UMI 


Project  No.,  stats  filing  date 


P-2451-004.  Ml.  12/19/91 

P-2452-007,  Ml.  12/19/91- 

P-2453-003,  Ml.  12/19/91 „„ 

P-2454-01B,  MN.  12/10/91 ~ 

P-245e-009.  NH,  12/26/91.. 

P-2458-009.  ME.  12/17/91 . 

P-2459-00S.  WV,  12/20/91 . 


1 


P-2465-003.  SC.  12/20/91 . 
P-2466-002,  VA.  12/13/91 . 


P-2468-003.  Ml,  12/19/91 

P-247^-002.  Wl.  12/31/91 

P-2474-004,  NY,  12/6/91 

P-2475-006.  W1.  12/18/91..... 

P-2476-001,Wl,  12/19/91 

P-2482-014,  NY,  12/19/91 

P-2486-002,  Wl,  12/23/91 

P-2489-001,  VT,  12/31/91 ....!...; 


T 


P-2490-001.  VT.  12/31/91 .. 
P-2493-006.  WA.  12/25/91 . 


P-2496-006.  on.  12/26/91 

P-2506-002.  Ml,  V2/23/91 

P-2S06-002.  CT.  12/23/91 

P-2509-001.  VA.  12/12/91 

P-2S13-003,  VT,  12/26/91 

P-2514-003.  V\  12/16/91 -. 

P-2519-003,  ME,  11/13/91 

P-2522-002,  Wl,  12/16/91 

P-2525-004,  Wl,  12/17/91 

P-2527-002  ME,  12/17/91 

P-2529-005,  ME,  12/18/91 

P-2532-005.  MN,  11/25/91 

P-2533-006.  MN,  11/26/91 .. 

P-2535-003.  GA,  12/30/91 _.. 


Applicafit 


Consumers  Power  Cornpany,  212  West  Michigan  Ave., 

Jackson.  Ml  49201. 
Consumers  Power  Company.  212  \«est  Michtgan  Ave., 

Jackson.  Ml  49201. 
Consumers  Power  Company,  212  West  Michigan  Ave., 

Jackson,  Ml  49201. 
Minnesota  Power  &  Light  Comperty,  30  West  Superior  St., 

Ouluth,  MN  55802. 

James  J.  Kerns.  Public  Service  Company  of  New  Hamp- 
shire, 100  Bm  Street,  P.O.  Box  330,  Manchester,  NH 
03105,  (603)  634-2799. 

Great  Northern  Nekoosa  Corporation,  c/o  Northern  Paper 
Division.  Georgia  Pacific  Corporation,  One  City  Center, 
Portland,  ME  04104. 

West  Penn  Power  Co..  800  Cabin  Hill  Drive,  Greensburg, 
PA  15601. 

Duke  Power  Company.  South  Church  Street  Chartotte.  f^ 

28242. 
The  Potomac  Edison  Co..  10435  DownsvUle  Pike,  Hagers- 

lown.  MD  21740 

Consumers  Power  Company,  212  West  Michigan  Ave., 

Jackson.  Ml  49201. 
Rambeau  Paper  Corporatnn,  200  N.  First  Ave.,  Park  Falls, 

Wl  54552. 
Niagara  Mohawk  Power  Co'poration.  300  Erie  Blvd.  West, 

Syracuse.  NY  13202 
ftorthem  States  Power  Company,  100  N.  Barstow  St,  P.O. 

Box  e,  Eau  Oaire,  Wl  54702. 
Wisconsin  Publk:  Service  Corporation,  700  N.  Adams  St.. 

Green  Bay.  Wl  54307. 
Niagara  Mohawk  Power  Corporatxxi,  300  Erie  Blvd.  West 

Syracuse,  NY  13202. 
Wisconsin  Electnc  Power  Company,  231  West  Michigan 

Street  PC  Box  2046,  Milwaukee,  Wl  53201. 
Central  Vermont  Public  Service  Corporation,   77  Grove 

Street,  Ruthland,  VT  05701. 

Central  Vermont  Public  Service  Corporation,  77  Grove 
Street,  Rutland,  VT  05701. 

Puget  Sound  Power  &  Light  Company,  One  Beflevue 
Center,  P.O  Box  97034.  Beilevue.  WA  98009-9734. 

Eugene  Water  A  Electric  Board,  500  East  4th  Averxie, 

PO.  Box  10148,  Eugene.  OF)  97440. 
Mead  Corporation.  County  Road  426,  Escanaba,  Ml  49629 

City  of  Norwich.  Department  of  Public  Utilities,  34  Couft 
House  Square,  Norwich.  CT  08360. 

The  Potomac  Edison  Co.,  10435  Oownsvitle  Pike,  Hagers- 
town,  MO  21740. 

Green  Mountain  Power  Company,  25  Green  Mountain 
Drive,  South  Burlington,  VT  05402. 

The  Potomac  Edison  Co.,  10435  Downsville  Pike,  Hagers- 
town,  MD  21740. 

Central  Maine  Power  Company,  Edison  Drive,  Augusta,  ME 

04336. 
Wisconsin  PublK  Service  Corporation,  700  N.  Adams  St., 

Green  Bay.  Wl  54307. 
Wisconsin  Pjljlic  Servwe  Corporatwa  700  N.  Adams  St, 

Green  Bay,  Wl  54307. 
Cerrtral  Maine  Power  Company  Ednon  Drive  Augusta.  ME 

04336 
Central  Maine  Power  Company,  Edison  Drive,  Augusta  ME 

04336. 
Minnesota  Power  A  Light  Company,  30  West  Superior  St, 

Duluth,  MN  5560^ 

Potlatch  Corporation,  Northwest  Paper  Division,  P.O.  Box 
C,  207  Avenue  C,  Ckxjuet  MN  55720. 

South  CaroHna  Electric,  Gas  Company,  Columbia,  SC 
29218. 

P-2S38-001  NY.  12/23/91 ..._ ...|  Beebee  Island.  Corporation.  100  Clinton  Square,  Syracuse, 

NY  13202-1049. 


Contact 


R.J.  Nicholson,  1945  W.  PamaH  Road,  Jackson,  Ml  49201. 

(517)  786-1270. 
R.J.  Nicholson,  1945  W.  PamaH  Road.  Jackson,  Ml  49201. 

(517)  788-1270. 
RJ.  Nicholson,  1945  W.  Pamall  Road.  Jackson.  Ml  49201. 

(517)  786-1270. 
Stephen  A.  Kopish.  Manager,  Hydro  Operations,  Minnesota 

Power  a  Light  Company.  30  West  Superior  Street 

DukJth.  MN  55802,  (218)  722-2641. 
James  J   Kerns,  Publk;  Service  Company  of  New  Hamp- 
shire, 100  Elm  Street  P.O.  Box  330,  Manchester,  NH 
.    03105,  (603)  634-2799. 
Thomas  E.  Mark.  LeBoeuf,  Lamb,  Lei>y,  MacRae,  520 

MK«8on  Avenue,  New  York,  NY  10022.  (212)  715-8000. 

Mr.  D.E.  Gervenak,  Allegheny  Power,  ServKe  Corporation, 

800  Cabin  HUl  Drive,  (jreensburg,  PA  15601,  (412)  836- 

6835 
John  E.  Lausche,  Duke  Power  Company,  422  S.  Church 

Street  Charlotte,  NC  28242.  (704)  382-6125. 
D.E.  Gervenak.  Executive  Director,  Operation  Allegherty 

Power  ServKe  Corp.,  800  Cabin  HUl  Drive,  GreensviNe, 

PA  15601,  (412)  836-6635. 
R.J.  NKholson,  1945  W.  PamaM  Road.  Jackson,  Ml  49201, 

(517)  786-1270. 
James  McGinnity,  200  North  Rrst  Avenue,  Park  FaHs,  Wl 

54562,  (715)762-3231. 
Jerry  L  Sabbatis,  300  Erie  Boulevard  West  Syracuse,  NY 

13202.(315)428-5582. 
Anthony  G.  Schuster,  P.O.  Box  8,  Eau  Claire,  Wl  54702, 

(715)839-2401. 
R.A   Krueger,  700  North  Adam  Street  PO.  Box  19002, 

Gwen  Bay,  Wl  54307.  (414)  433-1268. 
Jerry  L.   Sabattis,  300  Ene  Blvd.  West  Syracuse,  NY 

13202,  (315)  428-5582. 
David  K.  Porter,  231  W.  Mfchigan  Street  PO  Box  2046, 

MHwaukee.  Wl  53201,  (414)  221-2500. 
Robert  de  R.  Stem,  Central  Vermont  Public  Seonce  Corpo- 
ration, 77  Grove  Street  Rutland,  VT  05701,  (802)  773- 

2711. 
Robert  de  R.  Stein,  Central  Vemwnt  Public  Servcies  Cor- 

poratwn,  77  Grove  Street  Rutland,  VT  05701,  (602) 

773-2711. 
Puget  Sound  Power  &  Light  Company,  ATTN:  Virginia 

Rstorese.  One  Beilevue  Center,  P.O.  Box  97034,  BeHe- 

vue  WA  96009,  (206)  462-3056. 
Randy  L  Berggren,  500  East  4th  Avenue.  P.O.  Box  10148, 

Eugene,  OR  97440,  (503)  484-2411. 
Gary  L  Butryn,  County  Road  426,  P.O.  Box  757,  Escana- 
ba, Ml  49629,  (906)  786-1660. 
Rehard  DesRoches,   Department  of  Public  Utilities,  34 

Court  House  Square.  Norvnch,  CT  06360,  (203)  667- 

2555. 
O.E.  (aenrenak.  Executive  Director,  Operatk>n  Allegheny 

Power  Servwe  Corp.,  800  Cabin  HiH  Drtve,  Greensville, 

PA  15601,  (412)  836-6835. 
Eugene  L.  Shiatz,  Green  Mountain  Power  Corporation,  25 

Green  Mountain  Drive,  P.O.  Box  850,  South  Burlington, 

VT  05402,  (602)  864-5731. 
D.E.  Genwnak,  Executive  Director,  Operatk>n  Allegheny 

Power  Sennce  Corp.,  800  Cabin  Hill  Drive,  Greensville, 

PA  15601,  (412)  836-6835. 
Gerak)  C  Poulin.  Central  Maine  Power  Company,  Edison 

Dnve,  Augusta,  ME  04336.  (207)  623-3521. 
RA  Knieger,  P.O.  Box  19002.  Green  Bay,  Wl  54307, 

(414)433-1268 
HA.  Kaieger.  700  North  Adams  Street  P.O.  Box  19002, 

Green  Bay.  Wl  54307,  (414)  433-1268. 
Gerakj  C.  PouHn,  Edison  Drive,  Augusta,  ME  04336,  (207) 

623-3521. 
QeraM  C.  Poulin,  Central  Maine  Power  Company,  Ed«on 

Drive,  Augusta,  ME  04336,  (207)  623-3521. 
Stephen  A.  Kopish.  Manager,  Hydro  Operations  Minnaaota 

Power  A  Light  Company,  30  West  Superior  Straet 

OuMh,  MN  5580&  (218)  722-2641. 
Charles  R  Pottenger,  Vice  President  PoUatch  Corporation, 

(218)  879-1055. 
David  R.  Moore,  General  Manager,  Productkx)  Engineer- 
ing, &  Carolina  Electric  A  Gas  Ck>mpany,  Cohmbia.  SC 

29216.  (803)  526-7140. 
David  Bristol,  Beebee  Mand  Corp..  100  Clinton  Square, 

SuMa  400,  Syracuse,  NY  13202-1049,  (315)  474-2661. 


Federal  Register  /  Vol  57.  No.  14  /  Wednesday,  January  22.  1992  /  Notices 


2529 


nn.  Ml  49201. 

»n.  Ml  49201, 

nn.  Ml  49201. 

ms,  Minnesota 
iperior  Street. 

>l  New  Hamp- 
mchester.  NH 

MacRae.  520 
12)  715-8000. 

«  Corporation, 
01.  (412)  838- 

122  S.  Church 

25. 

bon  AUegherty 

e.  Greensville. 

ion.  Ml  49201. 

Park  Fans.  Wl 

Syracuse.  NY 

ire.  Wl  54702. 

3.  Box  19002. 

Syracuse.  NY 

'O  Box  2046, 

Service  Corpo- 
01,  (802)  773- 

:  Servcies  Cor- 
05701.  (802) 

MTN:  Virginia 
(  97034,  BeHe- 

.0.  Box  10148, 

(  757.  Escana- 

ic  Utilities,  34 
»,  (203)  887- 

tion  Allegtieny 
«.  Greensville. 

Corporation.  25 
uth  Burlington, 

tion  Allegheny 
«,  Greensville, 


0.  Box  19002. 
E  04336.  (207) 


ions  Minnwota 
uperior  StrMt 

Eh  Corporation. 

:tion  Engineer- 
,  Columbia.  SC 

ainton  Square, 
115)  474-2681. 


rTO|Oci  no.,  tioia  isvig  osw 


P-2539-003.  NY.  12/23/91 

P-2541-004.  NC.  12/18/91 

.'-2544-001.  WA.  12/27/91 


P-2546-001,  Wl,  12/19/91.. 
P-2S51-004,  Ml.  12/11/91.. 
'-2552-007,  Ml.  11/25/91 ._ 
P-2554-003,  NY.  12/20/91.. 
'-2555-001,  ME,  12/4/91... 

P-2556-004,  ME  12/4/91 

P-2557-004.  ME  12/4/91 

P-2S59-003.  ME  12/4/91 

P-2560-001.  Wt,  12/19/91-. 
P-2561-003.  MO.  12/27/91- 
P-25ee-004,  NY,  11/29/91. 
P-2572-005,  ME  1?/17/»1 .. 


P-2579-010,  IN,  12/9/91 

P-2580-015.  Mt,  12/19/91 

P-2581-002.  Wl,  12/19/91 

P-26e2-002.  NY,  12/27/91 

P-2583-004,  NY,  12/17/91 _... 

P-2584-003,  NY.  12/27/91 

P-2587-002.  WI/MI.  12/18/91 

P-2595-005,  Wl,  12/18/91... 

P-2596-002.  NY.  12/4/91 

P-2599-005.  Ml,  12/19/91 

P-2e07-001,  NC  12/18/91 

P-2608-002.  MA.  12/23/91 

P-261 3-005.  ME.  12/24/91 

P-2613-005.  ME,  12/24/91 

P-2613-005.  ME.  12/24/91 

P-2613-005.  ME.  12/24/91 

P-2613-005,  ME.  12/24/91 

P-2616-004,  NV,  12/19/91 

P-2640-010,  Wl,  12/27/91™ _ 

P-2641-001,  NY,  12/30/91 

P-2643-fl01.  OR.  12/24/91 

P-2645-029.  NY,  11/29/91 

P-2671-O02.  ME.  «/a4/91 


/^ppicant 


Niagwa  Mohawfc  Power  Corporation.  300  Erie  Bivd  West, 

Syracuse,  NY  13202. 
The  Cascade  Power  Compariy,  P.O.  Box  1137,  Brevard. 

NC  28712. 
Washington  Water  Power  Company,  East  1411  Mission 

Ave.,  P.O.  Box  3727,  Spokane,  WA  99220. 

Wisconsin  Public  Service  Corporation,  700  N.  Adams  St.. 

Green  Bay,  Wl  54307. 
Indiana  Mwhigan  Power.  Orw  Summft  Square.  Port  Wayne, 

M  46801.(219)  425-2111. 
Central  Maine  Power  Company.  Edison  Drive,  Augusta,  ME 

04336. 
Moreau  Manufacturing  Company,  100  Clinton  Square  Suite 

400,  Syracuse.  NY  13202. 
CenM  Maine  Power  Co.,  Edison  Drive,  Augusta,  ME 

04336. 
Certlral  Maine  Power  Co.,  Edison  Oriva,  Augusta,  ME 

04336. 
CenM  Maine  Power  Co..  Edison  Drive.  Augusta.  ME 

04336. 
Central  Maine  Power  Co..  Edison  Drive.  Augusta.  ME 

04336,  (207)  623-3521. 
Wisconsin  Public  Service  Corporation.  700  N.  Adams  St.. 

Green  Bay,  Wl  54307. 
Sho4la  Power  Corporation,  301  West  Jackson.  Marshfield, 

MO  66706. 
Niagara  Mohawk  Power  Corporatioa  300  Erie  Blvd.  West, 

Syracuse,  NY  13202. 
Great  Northern  Nekoosa  Corporation,  c/o  Northern  Paper 

Division,  Qaorgia  Padflc  Corporation,  One  dftf  CeMar, 

Parawtd.  ME  04104. 
Indteia  Michigan  Power.  One  Summit  Square,  Fort  Wayne. 

IN  46801.  (219)  425-2111. 
Consumers  Power  Company.  2^2  West  Michigan  Ave., 

Jackson,  Ml  48201. 
Wisconsin  Public  Sanice  Corporation.  700  N.  Adams  SL. 

Green  Bay.  Wl  54307. 
Rochealer  Gas  and  Electric  Corporation,  88  East  Averwe. 

Rochester.  NY  14649. 
Rochester  Gas  artd  Electric  Corporation,  89  East  Avenue, 

Rochester,  NY  14649. 
Rochester  Gas  A  Electric  Corporation.  89  East  Avenue. 

Recltaster.  NY  14649. 
Northern  States  Power  Compwiy.  100  N.  Barstow  Si.  P.O. 

Box  8,  Eau  ClaiN,  Wl  54702. 
Wlicofisin  Pubic  Sav^rica  Corporation.  700  N.  Adams  St.. 

Graan  Bay,  W)  54307. 
Rochester  Gas  and  Electric,  89  East  Avenue,  Rochester, 

NY  14649. 
Consumers  Power  Company,  212  West  Mkrhigen  Ave., 

Jackson,  Ml  49201. 
Duke  Power  Company,  422  South  Church  St.  Charlotte. 

NC  26242. 

Decoialivo  SpeoaWes  Inlematkxial  Inc.,  Front  Street.  West 
SpringlieM,  MA  01089. 

Cental  Maine  Power  Co..  Ed«an  Oriva,  Auguata.  ME 

04336. 
Madison  Paper  Industries,  P.O.  Box  129,  Madteon.  ME 

049S0. 
Scott  Paper  Compeny.  Scott  Plaza  Two.  Philadelphia,  PA 

19113. 
I4erimil  Limited  Paitfiers>>p.  c/o  Central  IMairw  Power  Ca, 

Edison  Drive,  Auguata,  ME  04336. 
Augusta  Development  Corp.,  c/o  Edwards  Manufacturing 

Company,  P.O.  Box  87,  Lisbon  Ftfk.  ME  0425£ 

fci;»r.»j»    aanh^n  Jr     ^  — ■ ^i>  —  ■  ■■iiii  ■       %flfL    ^-i—    Bk^^      %Ml^^r^ 

NMIQira  MOnflWK  KOWVr  OOfpOfMNin,  9UII  CflV  DIVO.  VYOTI, 

Syracuse,  NY  13202. 
Flambeau  Paper  Corporation,  200  N.  F«st  Ave.,  Parti  Falls. 

Wl  54552. 
Niagara  Mohawk  Power  Corporation,  300  Erie  Blvd.  West 

Syracuse,  NY  13202. 
PadfiCoip  Electric  Operations.  920  S.W.  Sixth  Avenue, 

Portland,  OR  97204. 
Magara  Mohawk  Power  Corporatton,  300  Erie  BM.  West, 

Syracuse,  NV  13200. 
Ksnnsfcsc  Walsr  Powar  Cempanv.  c/e  CenM  Maina 

Powsr  Company.  Edtoon  DrkM^  Auguata,  ME  04336. 


Contact 


Jeny  L  Sabattis.  300  Erie  Blvd.  West  Syracuse.  NY  13202, 

(315)  428-5582. 
Mr.  John  Boaze.  Fish  and  WMMe  A.isoeiatsi,  Inc..  P.O. 

Box  241.  WNttier,  NC  28789.  (704)  497-6505. 
Mr.  Daniel  E.  Pfeiffer,  Licenee  Coordinatioa  The  Washing- 
Ion  Water  Power  Ckxnpany.  East  1411   Mission  Ave.. 

P.O.  Box  3727.  Spokane.  WA  99220.  (509)  482-4416. 
RA  Knjeger.  P.O.  Box  19002.  Green  Bay.  Wl  54307. 

(414)  433-1268. 
B.H.  Bennett  American  Electric  Power  Corporation,  1  Riv- 
erside Plaza.  Colunibus,  OH  43215,  (614)  223-2930. 
Gerakl  C.  Poulin,  Central  Mame  Power  Compeny,  EdNon 

Dnve,  Augusta,  ME  04336,  (207)  623-3521. 
John  M.  Cordes.  100  C>iton  Square  SuAs  400,  Syracuse. 

NY  13202.(315)471-2881. 
(aeraU  C.  Poulin.  Central  Maine  Power  Co.,  Edtan  Ortve. 

Augusta,  ME  04336.  (207)  623-3521. 
GeraM  C.  Poutin.  Central  Mame  Power  Co.,  Ed«on  Drive, 

Augusta.  ME  04336.  (207)  623-3521. 
GeraM  C.  Poulin,  Central  Maine  Power  Ca,  Edtoon  Drive, 

Augusta.  ME  04336.  (207)  623-3521. 
Gerakl  C.  Poulin.  Centrat  Maine  Power  Co..  Edten  Drive, 

Augusta.  ME  04336.  (207)  623-3521. 
R.A.  Kniegsr.  P.O.  Box  19002.  Orwn  Bay.  Wl  54307. 

(414)  433-1268. 
Howwd  FUmer,  Sho-Me  Power  Cotporafcn,  301  West 

Jackson,  Marshlield.  MO  65706.  (417)  468-2615. 
Jerry  L  Sabbatis.  300  Erie  Boutewd  Waal,  Syracuse.  NY 

13202,(315)428-5582. 
Thomas  E.  Marli,  LeBoeuf,  Lamb.  Le«>y.  MacRae.  520 

Madison  Avenue.  New  York,  NY  10022,  (212)  715-8000. 

D^.  uonneii,  nmormn  ctvcvic  f^ompw  vOrpowKFi,  *  rvT- 

erside  Plaza.  Cokjmbua,  OH  43215,  (614)  223-29aa 
RJ.  Nicholaan,  1945  W.  PwnaH  RoadL  Jackson,  Ml  48201. 

(517)  788-1270. 
RA.  Knjeger,  P.O.  Box  19002.  Gresft  Bay,  Wl  54307. 

(414)  433-1268. 
Evnest  J.  lerardL  Nixon.  Hargrave,  Evena  8  Doyta,  P.O. 

Box  1051,  Rochester.  NY  14803.  (716)  263-1596. 
Earnest  J.  lerardL  Nixon,  Hargrave,  Evans/€  Doyie.  P.O. 

Box  1051,  Rochester.  NY  14603.  (716)  2e>-1596. 
Clyde  A.  Fortes,  Rochester  Gas  8  Eledrtc  Corporation,  89 

East  Avenue,  RocheMer,  NY  14648,  (716)  724-8110. 
Anthony  Schuster,  100  North  Barstow  Street,  P.O.  Box  8. 

Eau  Claire,  Wl  54702.  (715)  839-2401. 
RA  Knjeger.  P.O.  Box  19002.  Green  Bay.  Wl  54307. 

(414)  433-1268. 
Earrtest  J.  lerardi  Nixon.  Hargrave,  Evans  8  Doyie,  P.O. 

Box  1051,  Rochester,  NY  14603,  (716)  263-1596. 
R.  J.  Nicholson.   1945  W.  Pamal  Road,  Jackson,  Ml 

49201.(517)788-1270. 
Mr.  John  E.  Lanacha,  Associate  General  Couneet.  Duke 

Power  Company.   422   S.  Church  St.  Charlotle.   NC 

28242.  (704)  382-8125. 
David  Garwood,  Decorative  Specialties  Irtlemational  Inc.. 

Front  Street  West  SpringHetA  MA  01088.  (413)  736- 

4554. 
GeraM  C.  Pouhn.  Central  Maine  Power  Co,  Edison  Dnve. 

Augusu.  ME  04336,  (207)  623-3521. 
Jack  E.  Chinn,  Madison  Paper  Industries.  PO.  Box  129, 

Madison.  ME  04950.  (207)  896-3307. 
Nicholas  DeOenedfctua.  ScoH  Paper  Company,  Scott  Plaza 

Two.  PMIadstphia.  PA  19113.  (215)  523-8817. 
a  Edward  Hmmm,  Martml  Ltd  Paiaieiihip,  Edten  Drive. 

Augusta,  ME  04338.  (207)  623-3521. 
Itek  L  Isaacaoa  Edwards  ManularHrtig  Company,  P.a 

Box  97,  Lisbon  Faas.  ME  04252. 
Jerry  L   SabaMs,  300  Erie  Stvd.  Weal,  Syracuse.  NY 

13202,(315)428-5582. 
Jwnes  M.  McGinrMy.  200  N.  Fnt  Ave..  Park  Fans.  Wl 

54552.(715)  782-3231. 
Jerry  L  Sabbalis,  300  Erie  Blvd.  Weet.  Syracuae,  NY 

13202.  (315)  428-6841. 
StMiiey  A.  daSousa.  Director.  Hy«o  nesowrees,  PacifiCorp 

Electric  Operations,  (503)  404-634& 
Jany  U  SabMtai  300  Ella  BoulBMid  Weat  Syacuaa.  NY 

13202,  (315)  428-5682. 
Qaitfd  C.  PouH^  Kennebec  Waler  Power  Company,  c/o 

CanM  Mrina  Powar  Company.  Ednon  Ortva,  Augusta. 

ME  04336,  (207)  623-«21. 
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Project  No.,  state  filmg  date 


P-2680-001.  Wl.  12/27/91... 
P-2712-004.  ME,  12/30/91 . 


Applicant 


106  E.  Central  Avenue.  Oconto 


Scott  Paper  Company. 

Falls.  Wl  54154. 
Bangor  Hydro-Electric  Company,  33  Slate  Street  Bangor, 

ME  04401. 


Contact 


Thomas  Cosgrove.  106  E.  Central  Avenue,  Oconto  Falls. 

Wl  54154.  (414)  846-3411  ext  3272. 
WWiam  J.  Madden.  Winston  A  Strawn,  1400  L  Street. 

N.W..  Washington,  DC  20005,  (202)  371-5700. 


(FR  Doc.  92-1469  Filed  1-21-92;  8:45  am) 
MJUNQ  CODE  t717-01-M 

Office  of  Energy  Research 

Fusion  Energy  Advisory  Committee; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463.  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Name:  Fusion  Energy  Advisory  Committee 
(FEAC). 

Date  and  Time:  Wednesday.  February  5. 
1992—9  a.m. — 5  p.m.,  Thursday,  February  6, 
1992 — 9  a.m. — 5  p.m. 

Place:  Sheraton  Hotel.  5115  Hopyard  Road. 
Pleasanton.  CA. 

Contact-  Deborah  Lonsdale.  U.S. 
Department  of  Energy.  GTN,  Office  of  Fusion 
Energy  (ER-50).  Office  of  Energy  Research. 
Washington,  DC  20585.  Telephone:  301-903- 
4941. 

Purpose  of  the  Committee:  To  provide 
advice  on  a  continuing  basis  to  the 
Department  of  Energy  on  the  complex 
scientific  and  technical  issues  that  arise  in 
the  planning,  management,  and 
implementation  of  its  Fusion  Energy  Program. 

Tentative  Agenda: 

Wednesday.  February  5, 1992 

•  Reports  from  Panel  #1  on  the 
International  Thermonuclear  Experimental 
Reactor,  and  from  Panel  #2  on  the  U.S. 
Program  after  the  Tokamak  Fusion  Test 
Reactor  (TFTR). 

•  Discussion  of  Panel  #1  and  Panel  #2 
Reports. 

•  'Public  Comment  (10  Minute  Rule). 

Thursday.  February  ft  1992 

•  Continued  Discussion  of  Panel  #1  and 
Panel  *2  Reports. 

•  Public  Comment  (10  Minute  Rule). 
Public  Participation:  The  meeting  is  open 

to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact:  Deborah  Lonsdale  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation  on 
the  agenda.  The  Chairperson  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate  the 
orderly  conduct  of  business. 

Transcripts:  The  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Reading  Room.  lE-190,  Forrestal  Building. 
1000  Independence  Avenue,  SW., 


Washington,  DC,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington,  DC  on  January  15, 
1992. 

Maida  L  Monis. 

Deputy  Advisory  Commitee  Management 
Officer 
[FR  Doc.  92-1541  Filed  1-21-92;  8:45  am] 

BILUNG  CODE  •4S0-01-M 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Weeit  of  November  4 
through  November  8, 1991 

During  the  week  of  November  4 
through  November  8, 1991,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

David  Dekok.  \\lblQ\.  LFA-0151 

David  Dekok  (DeKok)  filed  an  Appeal 
from  a  partial  determination  issued  by 
the  DOE'S  Freedom  of  Information  and 
Privacy  Branch  on  two  requests  for 
information  DeKok  had  filed  under  the 
Freedom  of  Information  Act  (FOIA).  In 
his  requests,  DeKok  sought  a  wide  range 
of  documents  pertaining  to  the  Three 
Mile  Island  incident.  The  Freedom  of 
Information  and  Privacy  Branch  failed 
to  provide  all  the  requested  items,  and 
DeKok  appealed,  challenging  the 
adequacy  of  the  search.  The  DOE 
remanded  certain  portions  of  the 
requests,  either  because  it  determined 
that  the  search  for  those  items  was 
inadequate  or  because  it  was  not  able  to 
obtain  the  information  necessary  to 
evaluate  the  adequacy  of  the  search 
within  the  time  permitted  for  the 
Appeal. 

Firearms  Training  Systems.  Inc.,  11/4/ 
91.  LFA-0161 
Firearms  Training  Systems,  Inc.,  Hied 
an  Appeal  from  a  denial  by  the 
Inspector  General  (IG)  of  a  request  for 
information  filed  under  the  Freedom  of 
Information  Act  (FOIA).  The  appellant 
sought  records  of  a  pending 
investigation  by  the  IG  into  a  complaint 


that  had  been  made  by  the  appellant 
alleging  improper  use  of  its  proprietary 
information.  In  his  determination,  the  IG 
found  that  the  requested  information  fell 
within  the  scope  of  Exemption  7(A), 
which  exempts  from  mandatory 
disclosure  documents  whose  release 
could  interfere  with  enforcement         " 
proceedings.  However,  the  IG  completed 
his  investigation  subsequent  to  his  FOLA 
determination.  The  DOE  found  that 
because  there  was  currently  no  pending 
or  potential  investigation,  the  documents 
could  not  be  withheld  pursuant  to 
Exemption  7(A)  but  noted  that  other 
FOIA  exemptions  might  apply  to  the 
requested  documents.  Accordingly,  the 
Appeal  was  granted  in  part  and  the 
matter  was  remanded  to  the  IG  for  a 
determination  on  whether  the  requested 
documents  should  be  withheld  pursuant 
to  some  other  FOIA  exemption. 

fames  L  Schwab.  11/4/91.  LFA-0162 
James  L  Schwab  (Schwab)  filed  an 
Appeal  from  a  denial  by  the  DOE  Field 
Office.  Albuquerque  (DOE/AL).  of  a 
request  for  iriformation  submitted  under 
the  Freedom  of  Information  Act.  In  its 
determination.  DOE/AL  stated  that  a 
search  had  been  conducted  but  that  no 
responsive  documents  were  found. 
Schwab  challenged  the  adequacy  of  the 
search.  In  considering  the  Appeal,  the 
DOE  found  (1)  Schwab's  request  did  not 
reasonably  describe  the  documents  he 
was  seeking  and  (2)  if  a  new  request  is 
submitted  which  is  still  ambiguous,  the 
Authorizing  Official  should  invite 
Schwab  to  confer  with  DOE/AL 
personnel  in  an  attempt  to  restate  the 
request.  Schwab's  appeal  was 
accordingly  denied. 

Refund  Applications 

Exxon  Corp./Karas  Car  Wash.  Inc.. 
11/16/91.  flR307-13 

On  November  6, 1991.  the  DOE  issued 
a  Decision,  and  Order  denying  a  Motion 
for  Reconsideration  filed  by  Donald 
Kuhn,  the  owner  of  Karas  Car  Wash, 
Inc.  (Karas),  In  that  Motion,  Mr.  Kuhn 
sought  reconsideration  of  an  earlier 
Decision  and  Order  that  concluded  that 
a  refund  granted  to  him  in  the  Exxon 
refund  proceeding  should  be  rescinded. 
The  refund  has  been  rescinded  because 
Mr.  Kuhn  had  failed  to  show  that  he 
owned  Karas  during  the  period  of  price 
controls  or  that  he  was  otherwise 
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entitled  to  a  refund.  In  denying  Mr. 
Kuhni  Motion,  the  DOE  found  that  Mr. 
Kuhn  did  not  own  Karas  during  the 
refund  period  and  that  the  agreement 
under  which  he  purchased  Karas  did  not 
transfer  the  right  to  a  refund  to  him.  The 
DOE  also  rejected  the  claim  that  the 
right  to  a  refund  was  transferred  to  Mr. 
Kuhn  under  the  doctrine  of  equitable 
assignment. 

Liquid  Petroleum  Corp..  11/8/91,  RF272- 
63868 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  on  behalf  of  the  Liquid 
Petroleum  Corp.  (LPC),  a  reseller  of 
refined  petroleum  products.  LPC  * 
requested  a  refund  from  crude  oil 
overcharge  monies  available  for 
disbursement  pursuant  to  the  provisions 
of  10  CFR  part  205,  subpart  V  (subpart 
V).  To  support  its  refund  request,  LPC 
submitted  its  "banks"  of  unrecovered 
product  costs,  the  testimony  of  Dr.  Peter 
Linneman,  a  report  written  by  Dr. 
Linneman  entitled  "The  Econometric 
Evidence  Concerning  The  Absorption  Of 
Crude  Oil  Cost  Increases  By  The  Liquid 
Propane  Gas  Industry  And  End  Users," 
and  a  third  report  prepared  by  Dr. 
Linneman  which  consisted  of  an 
analysis  of  the  Texas  and  Oklahoma 
regional  propane  prices  in  connection 
with  crude  oil  price  increases.  However, 
the  DOE  determined  that  LPC's 
submissions  did  not  demonstrate  that 
LPC  absorbed  the  crude  oil  overcharges. 
Accordingly,  LPC's  Application  for 
Refund  was  denied. 


Orion  S'  Global  Chartering  Co..  Inc. 
Erota  Oceanica  Brasileria,  11/8/91, 
RF272-64069,  RD272-64069.  RF272- 
71305.  RD272-71305 

The  DOE  granted  two  Applications  for 
Refund  filed  in  the  Subpart  V  crude  oil 
special  refund  proceeding  by  foreign 
flagship  carriers  operating  ocean-going 
vessels  in  foreign  commerce  with  the 
United  States.  Rejecting  arguments 
raised  by  a  group  of  State  governments, 
the  DOE  concluded  that  (i)  the 
applicants  were  eligible  to  receive  crude 
oil  refunds  even  though  they  were  under 
foreign  ownership  and  (ii)  foreign  ocean 
carriers  were  not  automatically  able  to 
pass  through  increased  bunker  fuel  costs 
to  their  customers.  As  end-users  of  the 
petroleum  products  involved,  the 
applicants  were  presumed  injured  by  the 
crude  oil  overcharges.  Therefore,  the 
DOE  granted  refunds  to  both  applicants 
in  the  amount  of  $192,630,  and  denied 
two  related  Motions  for  Discovery  filed 
by  the  States.  The  Statement  of 
Objections  filed  by  a  consortium  of  32 
States  and  U.S.  Territories  was  denied 
and  two  related  Motions  for  Discovery 
were  dismissed. 

Pendleton  Construction  Corp..  11/4/91, 
RF272-73256.  RD272-73256 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  the  Pendleton  Construction 
Corp.  in  the  subpart  V  crude  oil  special 
refund  proceeding.  The  basis  for  the 
Pendleton  submission  was  estimates  of 
its  purchases  of  refined  products  in 
connection  with  its  construction 


operations  during  the  period  August 
1973  through  January  1981.  Although  the 
Pendleton  Application  included  a  brief 
explanation  of  the  technique  by  which 
the  firm  had  estimated  its  refined 
product  purchases,  the  DOE  requested 
that  the  firm  submit  additional 
information  to  support  its  Application, 
including  a  more  detailed  explanation  of 
its  estimations  techniques  and  material 
concerning  the  contracts  to  which  the 
firm  was  a  party  during  the  refund 
period.  However,  Pendleton  failed  to 
provide  this  material,  and  after  repeated 
requests  for  the  additional  information, 
the  firm's  Application  for  Refund  was 
denied.  Under  the  circumstances,  a 
related  Motion  for  Discovery  filed  by  a 
consortium  of  32  States  and  Territories 
of  the  United  States  was  dismissed. 

Texaco.  Inc./Fariow's  Texaco,  11/7/ 
91,  RF321-S030 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  subpart  V  special 
refund  proceeding  concerning  an 
Application  for  Refund  filed  by  Farlow's 
Texaco.  The  applicant  was  unable  to 
substantiate  its  claim  that  it  was  a 
purchaser  of  Texaco  products  during  the 
consent  order  period.  Accordingly,  the 
Application  was  denied. 

Refund  AppUoations 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  text  of  the  Decisions  and  Orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals. 


Atlantic  Richfield  Company/Centerton  ARCO 

Atlantic  Richfield  Company/Cragin  ARCO  et  al 

Atlantic  Richfield  Company /Don's  AM/PM  ARCO  et  al. 

Atlantic  Richfield  Company/Elwell's  ARCO ........ 

Atlantic  Richfield  Company/Gene's  ARCO 

Atlantic  Richfield  Company/Hardy  Oil  Company ». 

Atlantic  Richfield  Company/Lea'  Service  Center  et  al...,. 

Atlantic  Richfield  Company/Rias  ARCO 

Atlantic  Richfield  Company/Richard  D.  Thomson 

Atlantic  Richfleld  Company/Roosevelt  Service  Station... 

State  of  Missouri - 

Miller.  &  Sons  Garage.. » 

Central  Milwaukee  ARCO 

Atlantic  Richfield  Company/Sinkler,  Inc ~ 

Atlantic  RichReld  Company/V&B  ARCO 

Fred  McDowell,  Inc. 

Fred  McDowell,  Inc. . 

Gulf  Oil  Corporation/Cox  Oil  Company. — 

Gulf  Oil  Corporation/Griffin's  Grocery  et  al. 

Gulf  Oil  Corporation/Nebeker  Oil  Company,  Inc 

Nebeker  Oil  Company 

H&D.  Inc. „ 

Interstate  Container  Corp ~ 

Interstate  Container  Coip ...„~ 

Finch,  Pniyn  &  Co.,  Inc.  .........._........„.....................«...........»« 

Finch.  Pruyn  ft  Co.,  Inc... 

Libby-Owens-Ford  Co ~».... ..>»...„......_........... 

Libby-Owens-Ford  Co.... 

Mass  Merchandisers,  Inc.  ~.~...~ „ 


RF304-12520 

RF30^-378e 

RF304-399e 

RR30«-3 

RF3O4-12025 

RF3O4-1280e 

RF3O4-3S00 

RF304-12eiO 

RR304-5 

RF304-4215 

RF304-4661  - 

RF304-Sie2 

RF304-B227 

RF304-12516 

RF304-12S1S 

RF272-28146 

RF272-2814e 

RFaoo-ease 

RF30O-13S11 
RF3OO-13S07 
RF30&-13SS8 
RF272-28354 
RF272-lllie 
RF272-11116 
RF272-«M5e 
RFZ72-5045e 
RFZ72-47940 
RF272^7»«0 
RFZ72-72084 


11/05/91 
11/06/91 
11/06/91 
11/05/91 
11/06/91 
11/06/91 
11/05/91 
11/07/91 
11/04/91 
11/04/91 


11/05/91 
11/05/91 
11/07/91 

11/04/91 
11/04/91 
11/08/91 

11/07/91 
11/07/91 


11/05/91 
11/07/91 


UMI 
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Pavers,  tec ~ - ^,^,^.....„ 

Rssbody  Municipal  Ugbt  Plant....- . 

ReiaaMr  PBtroleioi  Cc/Kmckerbocker  Bed  Co.  et  at — 

Shafi  OU  Company/National  Butane  Coanpany 

AP  Propane,  toe 

Tesoro  Petrolem  Corp./Texa8  Crushed  Stone  Co.  et  al. 

Texaco  Inc/  A&A  Texaco  Station  et  al 

Texaco  Inc/AJ-N-Jacli's  Texaco  Service  et  al -.. — 

Texaco  Inc./H.L  Evans  &  Son,  Inc.  et  al 

Texaco  Inc/Haner's  Texaco  et  al ™...-. — — 

Texaco  Inc./Hnnt  Oil  Co ..-..-...- - 

Texaco  tac./Tony"»  Texaco  et  al — .- 

VA.W.  of  America,  tac 


Wacooia  School  Diatrict  et  al- 


DISMISSALS 

The  following  submissions  were 
dismissed: 


Abafdean  and  nocoah  RaNfoad 

CofTipafly. 
Boflowa  Tiwaco .....—.... 


Bruce's  Oaik  Saivica- 

Cedar  County,  lA 

Ctty  of  Cofcy _ 

City  of  La 


CKy  of  QtianafX  MS. 

Ctay  County.  NE 

Glen  Miller 


Coins  Holiday  Gulf ... 
GoodwriO  Service.. 
Jinxny  Mask  Texaco . 
Kulp  A  Gordon,  ma... 
Marline  Gulf  #1 


Potomac  Edtoon  Company. 
R.  L  Jonas  Co.,  Inc.. 

Ramsey  &  KaUey  Inc. 

Ttw  A/TOW  Line,  ln&,„.„.. 

Time  Gulf 

Ushar  Tranaport  Inc 


CasaNa 


RF272.88S68 

RF321-6678 

RF321-1t054 

RF272.85758 

HF272.«»74 

RFZ72-S4801 

BF272-83277 

RF272-86606 

LFApOieO 

RF300-1175a 

FfOI  5-7548 

RF321 -14467 

RF272-80e41 

RF300-141K 

RR300-107 

RF3OO-12606 

RF300-12600 

RF272..«9558 

RF30O-12e6O 

RF272-g0034 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  pjn..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  pubUshed 
loose  leaf  reporter  system. 

Dated:  lanuary  15, 1992. 
George  B.  Braznay. 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  92-1538  Filed  1-21-82:  8(45  am] 
MUMO  COOC  •4i»41-« 


Offlcv  of  FouH  Enar9y 

(FE  Docket  No.  •1-115-NG) 

CMEX  Enargy,  Inc^  Application  for 
Blanket  Auttwrization  to  import  and 
Export  Natural  Gaa  and  Uquefiad 
Natural  Gas 

AQENCV:  Department  of  Energy  O^ice  of 
Fossil  Energy: 

ACTION:  Notice  of  application  for 
blanket  authorization  to  import  and 
export  natural  gas  and  liquefied  natural 
gas. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  December  23, 
1991,  of  an  application  filed  by  CMEX 
Energy,  Inc  (CMEX),  for  blanket 
authorization  to  import  and  to  export  a 
cmnbined  total  of  up  to  100  Bcf  of 
natural  gas,  including  liquefied  natural 
gas  (LNG),  from  and  to  any  foreign 
country.  CMEX  requests  that  the 
authorization  be  granted  for  a  period  of 
two  years  beginning  on  the  date  of  the 
first  delivery  of  gas  or  LNG  after  April 
30, 1992,  when  its  current  blanket 
import/export  authorization  expires. 
CMEX  intends  to  use  existing  pipeline 
and  LNG  facilities  for  the  processing 
and  transportation  of  the  volumes  to  be 
in^>orted  and  exported  and  would 
continue  to  file  quarterly  reports 
detailing  each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  02D4-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
dates:  Protests,  motions  to  intervene  or 
ntices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  in 
Washington,  DC.  at  the  address  listed 
below  no  later  than  4:30  p  jil,  eastern 
time,  February  21, 1992. 

ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  US.  Department  of 
Energy,  Forrestal  Building  room  3F-056, 


RF2r2-51572 

11/87/91 

RF27a-83e3 

ll/W/9t 

RF341-7 

ii/os/n 

RF315-6SS8 

n/v/n 

RF315-8296 

RF328-3 

11/07/91 

RF321-10129 

11/07/91 

RF321-3323 

11/06/91 

RF321-4281 

11/07/91 

RF321-5322 

11/07/91 

RF321-17868 

11/04/91 

RF321-1416 

11/07/91 

RFZ7Z-65189 

11/08/91 

RF272-78722 

11/08/91 

FE-50: 1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-947& 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Dukes,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building.  ro<MD  3F-070,  FE-53, 1000 
IndependeiMK  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-9590. 
Lot  Cooke.  Office  of  Assistant  General 
Counsel  for  Fossil  Energy.  U.S. 
Department  of  Energy;  Forrestal 
BuUdii«.  room  6E-042,  GC-14;  1000 
Independence  Avenue,  SW., 
Washington,  DC  20685,  (202)  588-0503. 
SUPPtEMENTARY  MFORMATMN:  CMEX.  a 
Texas  corporation  with  its  principle 
place  of  business  in  Dallas,  Texas,  is  a 
marketer  of  natural  gas.  CMEX  is 
currently  authorized  to  import  and 
export  a  combined  total  of  up  to  76  Bcf 
through  April  30, 1992,  under  DOE/FE 
Opinion  and  Order  No.  329  (Order  329), 
issued  August  24, 1989  (1  FE  Para. 
70JZ38).  CMEX's  prior  quarterly  reports 
filled  with  FE  pursuant  to  Order  329*8 
reporting  requirements  indicate  that 
approximat^y  931  MMcf  of  gas  was 
exported  under  Order  329  through 
September  30, 1991.  There  were  no 
imports.  Under  the  blanket  import 
authority  sought  CMEX  would  purchase 
natural  gas  and  LNG  firom  a  variety  of 
foreign  suppliers  and  resell  it  to  various 
U.S.  purchasers,  including  local 
distribution  companies,  pipelines,  and 
commercial  and  industrial  end-users. 
Under  the  export  authority  sought 
CMEX  would  acquire  domestic  natural 
gas  or  LNG  for  resale  to  international 
markets,  CMEX  would  import  and 
export  this  gas  and  LNG  both  for  its  own 
account  or  as  agent  for  the  accounts  of 
others. 

The  transaction  which  CMEX  plans  to 
enter  would  be  for  terms  of  up  to  two 
years  or  less.  It  anticipates  tbat  the 
purchase  price  would  not  ramain  fixed 
in  any  blanket  contract  for  a  period  of 
Bion  than  oae  year,  bat  would  be 
adjusted  on  a  monthly  or  qaarterty  barie 
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as  required  by  market  conditions,  and 
would  fluctuate  with  changes  in  the 
price  and  availability  of  competing  fuels, 
including  domestic  natural  gas.  Sales 
would  typically  be  on  a  best-efforts 
basis,  although  CMEX  anticipates  the 
possibility  of  entering  into  some  firm 
transactions  for  period  of  up  to  one  year. 
The  purchase  price  would  be 
determined  by  competitive  factors  in  the 
gas  market  through  arm's  length 
negotiations  between  CMEX  and  its 
suppliers. 

In  support  of  its  appUcation,  CMEX 
asserts  that  the  proposed  imports  will 
make  competitively  priced  gas  available 
to  U.S.  markets  while  the  short-term 
nature  of  the  transactions  will  minimize 
the  potential  for  undue  long-term 
dependence  on  foreign  sources  of 
energy.  With  regards  to  the  proposed 
exports,  CMEX  states  that  the  volumes 
would  be  incremental  to  current  U.S. 
needs  and  that  the  sale  of  the  gas  would 
result  in  a  reduction  of  the  current 
excess  domestic  natural  gas  supply, 
generate  income  and  tax  revenues, 
reduce  the  U.S.  trade  deficit  and 
increase  efficiency  in  the  North 
American  gas  market. 

The  decision  on  CMEX's  application 
for  import  authority  will  be  made 
consistent  with  DOE's  natural  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984].  In  reviewing 
natural  gas  export  applications, 
domestic  need  for  the  gas  to  be  exported 
is  considered,  and  any  other  issue 
determined  to  be  appropriate  in  a 
particular  case,  including  whether  the 
arrangement  is  consistent  with  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  arrangements.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  these  matters  as  they 
relate  to  the  requested  import  and 
export  authority.  CMEX  asserts  that  the 
proposed  imports  would  be  competitive 
and  there  is  no  current  need  for  the 
domestic  gas  that  would  be  exported. 
Parties  opposing  this  application  bear 
the  burden  of  overcoming  these 
assertions. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321,  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 


proceeding  tmtil  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedurae 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  request  for  additional 
procedures,  and  written  comments  must 
meet  the  requirements  that  are  specified 
by  the  regulations  in  10  CFR  part  590. 
Protests,  motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  above  address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-t>'pe  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 


this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  CMEX's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Waihington,  DC  |anasry  IS. 
1992. 
CUfford  P.  Tomaaiawski. 

Acting  Assistant  Deputy  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  92-1537  Filed  l-21-fl2;  8:45  am] 
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[FE  Docket  No.  91-IOt-NQ] 

HPL  QA8  Co.;  ApplicMon  for  Blanket 
Authorization  To  Export  Natural  Gas 

AOENCV:  Office  of  Fossil  Energy. 
Department  of  Energy- 
ACTNM:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Mexico. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  December  17, 
1991,  of  an  application  filed  by  HPL  Gas 
Company  [HPL  Gas]  requesting  blanket 
authorization  to  export  to  Mexico  up  to 
275  Bcf  of  natural  gas  over  a  two-year 
term  beginning  on  the  date  of  first 
delivery.  The  proposed  exports  would 
take  place  at  any  point  on  the 
international  border  where  existing 
pipeline  facilities  are  located. 
'  The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  Eastern  time,  February  21, 1992. 
ADORCSSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW.. 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Lagiovane,  Office  of  Fuels 

Programs,  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-056, 1000 

Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  586-8116. 
Diane  Stubbs,  Office  of  Assistant 

General  Counsel  for  Fossil  Energy, 

U.S.  Department  of  Energy.  Forrestal 
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Buildiiig.  room  (£-042. 1000 

Independence  Avenue.  SW., 

Waihington.  DC  2058S,  (202)  588-«6e7. 
tUWtltWTJHtV  MMRMA-nON:  HPL  Gas 
is  a  Texas  corporation  with  its  principal 
place  of  business  in  Houston,  Texas.  It 
is  a  whoUy-owned  subsidiary  of 
Houston  Pipeline  Company,  and  a 
mariteter  of  natural  gas.  HFl  Gas  states 
that  the  exports  would  be  sold  to 
Mexican  purchasers  under  contracts 
with  varying  terms,  but  not  to  exceed 
two  years.  Although  the  identity  of 
actual  purchasers  is  presentiy  unknown 
their  names  and  the  specific  details  of 
each  export  transaction  would  be  filed 
by  HPL  Gas  in  conformity  with  DOE's 
quarterly  reporting  requirement.  HPL 
Gas  anticipates  all  sales  would  result 
from  arms-length  negotiations  and  the 
prices  would  be  determined  by  market 
conditions. 

This  export  application  will  be 
reviewed  under  section  3  of  the  NGA 
and  the  authority  contained  in  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest  domestic  need  for  the 
gas  will  be  considered  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority. 

HPL  Gas  asserts  that  due  to  the 
current  gas  supply  surplus  in  the  U.S„ 
domestic  producers  and  the  states 
where  the  domestic  gas  is  produced 
would  benefit  from  the  sales  resulting 
from  this  export  authorization.  Further, 
HPL  Gas  contends  that  the  proposed 
exports  would  lower  the  overall  U.S. 
trade  deficit  and  enhance  the  integration 
of  U.S.-Mexico  gas  markets.  I^>L  Gas 
asserts  that  there  is  no  current  regional 
or  national  need  for  the  domestic  gas 
that  would  be  exported  under  the 
proposed  arrangement.  Parties  (^>posing 
the  arrangement  bear  the  burden  of 
ovncomii^  these  assertions. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4321  etseq.,  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  antii  DOE  has  met  its 
NEPA  reeponsibilitlet. 

Public  Commaat  Procedures.  In 
response  to  this  notice,  any  peraon  may 
file  a  protest,  motion  to  intervene  or 


notice  ol  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  their  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  altiiou^ 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  be  the 
requirements  that  are  specified  by  die 
regulations  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notices  of 
intervention,  requests  of  additional 
procedures,  and  writien  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presenfatitHi  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  aca>rdance  with  10  CFR 
590316. 

A  copy  of  HFL  Gas'  application  is 
available  for  inspection  and  eapykig  in 
the  Office  of  Fuels  Program*  Docket 
room.  UMI66.  at  the  above  adcbeaa.  The 
docket  room  ta  open  between  the  iMMn 


of  8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issutd  in  Washington.  DC  on  January  15, 
199Z 
Oiffonl  P.  TomasMwsU, 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs.  Office  of  Fossil  Energy. 

[FR  Doc.  %-lS40  niedn-21-82: 6:45  am] 


[FE  Docket  No.  •1-117-NG] 

RIO  EiMfpy  liiloi'naHoiwL  tnCt 
AppRcitiofi  for  BlMikst  AultiorlzaUon 
to  Export  Nitural  Qos 


r:  Office  of  Fossil  Energy, 
Department  of  Energy. 

action:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gaa. 


:  The  Office  of  Fossil  Energy 
(FE)  of  die  Departinent  of  Energy  (DOE) 
gives  notice  of  receipt  on  December  24, 
1991,  of  an  ai^hcatioa  filed  by  Rio 
Energy  IntemationaL  inc.  (Rio) 
requesting  Uanket  antfaorization  to 
export  to  Mexico  up  to  754)00  MMBtu  of 
natural  gas  (one  MMBtu  equals 
approximately  one  Mcf)  per  day  over  a 
two-year  term  beginning  on  the  date  of 
first  delivery.  The  propped  exports 
would  take  |riace  either  at  or  near. 
Reynosa.  Tamaulipat,  Mexico,  where 
the  pipeline  fadUties  of  Texas  Eastern 
Ttansmissioa  Corporation  interconnect 
with  those  of  Petroleos  Mexicanoa 
(Pemex)  or  at  odier  existing  pipeline 
interconnections  in  Mexica  Rio  intends  , 
to  submit  quarterly  reports  detailing 
each  transaction. 

The  application  is  filed  under  section 
3  of  the  Nahiral  Gas  Act  and  UOH, 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATE  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicaUe, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  Usted  below  no  later  than  4:30 
p.m^  eastern  time.  February  21. 1992. 
AOOMESSES:  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F-056. 
FE-50, 1000  Independence  Avenue,  SW.. 
Washington.  DC  20585. 
TON  nmTHEfl  INFORMATION  CONTACT: 

Peter  Lagiovane.  Office  of  Fuela 
Prograna.  Fonil  Brargy.  U.S. 
Department  of  Energy,  Foiiestal 
Building.  Room  ^-066, 1000 
Independence  Avenae,  SW., 
Washington,  DC  20685.  (202)  588-8118 
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Diane  Stubba.  Office  of  Assistant 

General  Counsel  for  Fossil  Energy. 

U.S.  Department  of  Energy.  Porrestal 

Building.  Room  ffi-042. 1000 

Independence  Avenue.  8W.. 

Washington.  DC  2058S,  (202)  58541667 
tumsmNTARV  wwiimTioii:  Rio,  a 
Texas  corporation  with  its  principal 
place  of  business  in  Houston.  Texas,  is  a 
mariceter  of  hydrocarbons  including 
natural  gas.  light  hydrocarbons  and 
gaseous  petroleum  chemicals.  Rio 
proposes  to  export  natural  gas  primarily 
to  Pemex  for  local  distribution  by  Pemex 
to  industrial  and  residential  users  in 
Mexico.  Rio  states  that  gas  supplies 
available  to  it  in  Louisiana,  Texas,  and 
New  Mexico  are  more  than  adequate  to 
provide  the  requested  export 
authorization.  All  sales  would  result 
from  arms-length  negotiations  and 
prices  would  be  determined  by  market 
conditions.  Rio  believes  that  the 
competitive,  short-term  nature  of  the 
natural  gas  sales  will  aid  in  the  efficient 
allocation  of  natural  gas  in  the  general 
marketplace. 

lliis  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  die 
public  interest  domestic  n«ed  for  the 
gas  will  be  considered,  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
diey  relate  to  the  requested  export 
authority. 

All  parties  should  be  aware  that  if 
DOE  approves  this  requested  blanket 
export  authorization,  it  would  designate 
a  total  authorized  volume  for  the  two- 
year  term,  or  54.75  Bcf  of  natural  gas, 
rather  than  the  75,000  MMBtu  per  day 
requested  by  Rio,  in  order  to  maximize 
the  applicant's  flexibility  of  operation. 

N^A  Compliance.  The  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C  4321  et  seq.,  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  wrill  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Commeat  Procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  willing 
to  become  a  party  to  the  proceeding  and 


to  have  their  written  coounents 
considered  as  the  basis  for  any  decision 
on  the  application  must  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  reelect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  wdio  are  not  parties  will  be 
considered  in  determining  the 
appropriation  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  widi  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
throu^  responses  to  this  notice  by 
parties,  induding  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seddng  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Amy  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  bearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Rio's  application  is 
availabto  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-05e,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  ajo.  and  4:30  pjn..  MoiMiay  through 
Friday,  except  Federal  holidays. 


bmed  ia  Washington.  OC  on  lanuary  IS. 
1882. 

CliAMi  P.  ToaasBMnU. 
Acting  Deputy  Auutaitt  Secretary  for  Fu»l$ 
Pragnum.  Office  ofPouil  Energy. 
[FR  Doc.  02-1539  Filed  1-21-02: 8:45  am] 

BIUJNQ  COOE  MW-Ot-M 


ENVIRONMENTAL  PROTECTX>N 
AGENCY 

(FRL-40M-S] 

Fueia  and  Fual  AddlttvM;  Walvar 
Appllcatton 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


r.  Under  section  211(f)(4)  of  the 
Clean  Air  Act  (Act),  Ethyl  Corporation 
(Ethyl)  has  requested  a  waiver  to  permit 
the  sale  of  its  gasoline  additive, 
methylcydopentadienyl  manganese 
tiicarbonyl  (MMT),  an  octane  enhancer, 
commerdally  labeled  by  Ethyl  as  HiTEC 
3000.  Section  211(f)(4)  authorizes  EPA  to 
grant  such  a  waiver  if  it  determines  that 
the  applicant  has  established  that  its 
fuel  or  additive  will  not  cause  or 
contribute  to  the  failure  of  vehicles  to 
meet  applicable  emissions  standards. 

In  support  of  its  request  Ethyl 
conducted  an  extensive  test  program  to 
determine  the  effect  of  MMT  on  the 
ability  of  vehicles  to  comply  with 
current  and  fut\in  emission  standards.  It 
also  considered  the  impact  of  MMT  on 
nonregulated  vehide  emissions,  urban 
smog  or  ozone,  refinery  emissions,  and 
crude  oil  use.  Ethyl  claimed  that  its  test 
results  established  that  MMT  would  not 
cause  or  contribute  to  exceedences  of 
current  or  future  emission  standards.  It 
also  claimed  that  MMT  use  would  result 
in  other  benefits  consistent  with  Clean 
Air  Act  goals. 

The  Agency  is  today  denying  Ethyl's 
request  for  a  waiver  for  HiTEC  3000 
based  on  new  data  submitted  to  the 
Agency  %^ch  indicate  that  factors  other 
than  those  taken  into  account  in  Ethyl's 
test  program  may  significantiy  and 
adversely  influence  the  magnitude  of  the 
emissions  increase  caused  by  the 
addition  of  HITEC  3000  to  unleaded 
gasoline.  Henoe.  the  Agency  is  unable  to 
condude  that  Ethyl  has  met  its  burden 
of  esUblishing  that  HiTEC  3000  will  not 
cause  or  contribute  to  the  failure  of  a 
si^Ddficant  number  of  vehicles  to  fail 
emissions  sUndards.  Therefore,  Ethyl's 
waiver  request  is  denied. 
AOOMttO:  Copies  of  the  information 
relative  to  diis  application  are  available 
for  inspection  in  public  docket  A-01-4e 
and  A-80-ie  at  die  Air  Docket  (LE-lSl) 
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of  the  EPA.  room  M-1500,  401  M  Street. 
SW..  Washington,  DC  20460.  (202)  260- 
7548.  between  the  hours  of  8:30  a.m.  to 
noon  and  1:30  p.m.  to  3:30  p.m. 
weekdays.  As  provided  in  40  CFR  part  2, 
a  reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Kortum,  Environmental 
Engineer,  or  ]ames  W.  Caldwell,  Chief, 
Fuels  Section,  Field  Operations  and 
Support  Division  (EN-397F),  U.S. 
Environmental  Protection  Agency,  401 M 
Street,  SW.,  Washington,  DC  20460, 
(202)  260-2635. 
SUPPLEMENTARY  INFORMATION: 

Decision  of  the  Administrator 

/.  Introduction 

On  July  12, 1991,  Ethyl  submitted  its 
application  for  a  waiver  for  use  of  MMT 
in  unleaded  gasoline  at  a  concentration 
of  M»2  gram  per  gallon  manganese  (gpg 
Mn).*  MMT  is  a  maganese-based  octane 
enhancer  that  is  currently  used  in 
leaded  gasoline  in  the  United  States  and 
in  unleaded  gasoline  (at  concentrations 
up  to  Vie  gpg  Mn)  in  Canada.  As 
explained  later  in  this  decision,  because 
MNfT  is  less  expensive  than  other 
available  octane  enhancers,  EPA 
expects,  and  Ethyl  acknowledges,  that 
MMT  would  eventually  be  used  in  most 
gasoline  sold  in  the  United  States  if  this 
'waiver  application  is  granted. 

II.  Statutory  Framework      \ 

Ethyl  is  seeking  this  waiver  because 
the  sale  of  MMT  for  use  in  unleaded 
gasoline  in  the  United  States  is  currently 
prohibited  by  section  221(f)  of  the  Clean 
Air  Act.  Section  211(f)(1)  bans  the  sale 
of  fuels  and  fuel  additives  (collectively 
referred  to  here  as  fuels)  that  are  not 
"substantially  similar"  to  those  used  to 
certify  1975  and  later  model  year  motor 
vehicles  as  complying  with  applicable 
emission  standards.  Under  EPA's 
interpretive  rule.  MMT  is  not  considered 
substantially  similar  to  certification  fuel 
additives.* 

Congress  added  section  211(f)  to  the 
Clean  Air  Act  in  1977  to  protect  vehicle 
emission  control  devices  from  being 
damaged  by  fuels.  As  Congress  was 
considering  the  Clean  Air  Act 
Amendments  of  1977,  concerns  were 
raised  that  MMT,  then  used  in  unleaded 


'  On  August  1. 1991.  a  notice  was  published  in  the 
Fadaral  RegMer  (56  FR  36610)  acknowledging 
receipt  of  the  application  and  requesting  comments 
jn  it.  Comments  that  were  received  have  been 
placed  in  public  docket  A-Sl-46. 

'  EPA's  revised  interpretation  of  "substantially 
•imilar"  was  published  in  the  FaiUial  Registn  on 
February  11. 1991  at  56  FR  5352.  Under  this  rule,  fuel 
additives  must  contain  only  carbon,  hydrogen,  and 
any  or  all  of  the  following  elements:  oxygen, 
nitrogen,  and/or  sulfur. 


gasoline,  was  impairing  the  performance 
of  emissions  control  systems  and 
increasing  exhaust  hydrocarbon 
emissions."  Although  section  211(c) 
gives  EPA  authority  to  prohibit  or 
control  fuels  found  to  harm  emission 
control  devices  or  public  health  and 
welfare.  Congress  acknowledged  that 
the  procedural  safeguards  required  by 
that  section  did  not  permit  EPA  to  act 
quickly  enough  to  protect  current 
catalysts.*  Congress  therefore  decided 
to  take  a  preventative  approach, 
banning  hiels  not  substantially  similar 
to  those  used  to  determine  compliance 
with  emission  standards.  The  effect  of 
211(f)  was  to  ban  the  use  of  MMT  in 
unleaded  gasoline,  effective  September 
15, 1978. 

At  the  same  time.  Congress 
recognized  that  its  ban  could  prevent  the 
sale  of  cheaper  or  energy-optimizing 
fuels  that  did  not  harm  emission 
controls.'  In  section  211(f)(4).  it 
authorized  the  Administrator  of  EPA  to 
waive  the  prohibitions  and  limitations  of 
section  211(f)  "if  the  Administrator 
determines  that  the  [waiver]  applicant 
has  established  that  such  fuel  or  fuel 
additive  *  *  *  will  not  cause  or 
contribute  to  the  failure  of  an  emission 
control  device  or  system  (over  the  useful 
life  of  any  vehicle  in  which  such  device 
or  system  is  used)  to  achieve 
compliance  by  the  vehicle  with  the 
emission  standards  to  which  it  has  been 
certified  pursuant  to  section  206  of  the 
Act."  •  If  the  Admistrator  does  not  act  to 
grant  or  deny  the  waiver  request  within 
180  days  of  receipt  of  the  application  (in 
this  case,  by  January  8. 1992).  the  statute 
provides  that  the  waiver  request  shall 
be  treated  as  granted. 

///.  Method  of  Review 

Section  211(f)(4)  clearly  places  upon 
the  waiver  applicant  the  burden  of 
establishing  that  its  fuel  will  not  cause 
or  contribute  to  the  failure  of  any 
vehicle  to  meet  emission  standards. 
Absent  a  sufficient  showing,  the 
Administrator  may  not  make  the 
required  determination  and  may  not 
grant  the  waiver.  If  interpreted  literally, 
however,  this  burden  of  proof  imposed 
by  the  Act  would  be  virtually  impossible 
for  an  applicant  to  meet,  as  it  requires 
the  proof  of  a  negative  proposition:  That 
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*  S  Rep.  No.  127,  95th  Cong..  1st  Sesa.  90  (1977). 
*Id. 

*  Id  at  91. 

*  Section  206  of  the  Act  sets  forth  the  certification 
requirements  with  which  vehicle  manufacturers 
must  comply  in  order  to  introduce  into  commerce 
new  model  year  motor  vehicles. 

Standards  for  hydrocarbon,  carbon  monoxide, 
and  oxides  of  nitrogen  emissions  from  gasoline- 
powered  motor  vehicles  have  been  established 
under  section  202  of  the  Act 


no  vehicle  will  fail  to  meet  emission 
standards  to  which  it  has  been  certiBed. 
Such  a  literal  interpretation  would 
require  the  testing  of  every  vehicle. 
Recognizing  that  Congress  contemplated 
a  workable  waiver  provision,  EPA  has 
previously  indicated  that  reliable 
statistical  sampling  and  fleet  testing 
protocols  may  be  used  to  demonstrate 
that  a  fuel  under  consideration  would 
not  cause  or  contribute  to  a  significant 
failure  to  meet  emission  standards  by 
vehicles  in  the  national  fleet^ 

To  determine  whether  a  waiver 
applicant  has  established  that  the 
proposed  fuel  will  not  cause  or 
contribute  to  vehicles  failing  emissions 
standards,  EPA  reviews  all  the  material 
in  the  public  docket,  including  the  data 
submitted  with  the  application,  and 
analyzes  the  data  to  ascertain  the  fuel's 
emission  effects.  The  analysis 
concentrates  on  four  major  areas  of 
concern— exhaust  emissions, 
evaporative  emissions,  materials 
compatibility,  and  driveability — and 
evaluates  the  date  under  statistical 
methods  appropriate  to  the  various 
types  of  emission  effects.  Emission  data 
are  analyzed  according  to  the  effects 
that  a  fuel  is  predicted  to  have  on  ^ 

emissions  over  time.  If  the  fuel  is 
predicted  to  have  only  an  instantaneous 
effect  on  emissions  (diat  is,  the  emission 
effects  of  the  fuel  are  immediate  and 
remain  constant  throughout  the  life  of 
the  vehicle  when  operating  on  the 
waiver  fuel),  then  "back-to-back" 
emission  testing  will  suffice.* 

Unlike  materials  traditionally  allowed 
in  unleaded  gasoline,  metalics.  such  as 
MMT,  produce  non-gaseous  combustion 
products,  some  of  which  are  deposited 
in  the  parts  of  the  vehicle  which  come  in 
contact  with  the  combustion  products  of 
the  burned  fuel.  These  areas  of  the 
vehicle  include  the  combustion  chamber, 
the  catalyst,  the  oxygen  sensor,  and  all 
parts  of  the  exhaust  system."  Since 


'  See  Waiver  Decision  on  Tertiary  Butyl  Alcohol 
CTBA").  44  FR  10530  (February  2, 1979). 

*  Back-to-back  emission  testing  involves  testing  a 
vehicle  on  a  base  fuel  (i.e.,  a  gasoline  which  meets 
speciHcations  for  certification  fuel  or  is 
representative  of  a  typically  available  commercial 
gasoline),  then  testing  that  same  vehicle  on  the  fuel 
for  which  the  waiver  is  requested.  The  difference  in 
emission  levels  is  attributed  to  th«  waiver  fuel. 

*  Automakers  and  catalyst  manufacturers  point 
out  that,  since  catalysts  are  designed  with  a 
honeycomb  structure  in  order  to  maximize  contact 
between  engine  combustion  gases  and  catalyst 
materials,  if  channels  within  the  honeycomb 
become  blocked,  the  catalyst  is  less  able  to  break 
down  the  exhaust  gases.  Furthermore,  although  the 
mechanisms  associated  with  manganese  deposits 
have  not  t>een  completely  described,  catalyst 
manufacturers  suggest  that  the  mere  deposition  of 
manganese  (without  blockage  of  chaimels)  would 
hinder  the  catalytic  activity  of  the  catalyst.  Ethyl. 

CoiiHnui.'d 
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these  materiaU  build  up  over  time.*"  it 
has  been  traditioaally  accepted  that  the 
emissions  effects  of  such  additives  occur 
over  time  as  miles  are  accumulated,  and 
that  the  method  of  deposition  suggests 
that  the  effects  are  permanent  If  the  fuel 
is  predicted  to  have  a  long-term 
deteriorative  effect,  durability  testing 
over  the  useful  life  of  the  vehicle,*  *  in 
additioato  back-to-back  testing,  is 
appropriate.*'  In  the  past,  EPA  has 
analyzed  durability  data  using 
statistical  tests  to  determine  if  the  fuel 
additive  will  cause  or  contribute  to  a 
"significant"  number  of  vehicles  failing 
emissions  standards."  Reasonable 


however,  believes  that  the  manganeM  deposition  oo 
the  catalyst  does  not  hinder  its  acttvitjr. 

>°  Reply  Commentt  of  Ethyl  Corporation  in 
Support  of  the  HiTEC  3000  Waiver  Applicatian. 
August  la  199a  2S. 

>  ■  The  current  "usehil  life**  of  a  light^doty  vehicle 
(LDV)  (i.e.,  the  amount  of  time  or  mileage 
accumulation  through  which  the  U)V  must  meet  the 
standards  to  which  it  has  been  oertiiiad)  Is  80,000 
miles  or  five  yews.  wMdiever  oocan  flral  (sectioa 
202(d).  However,  the  Cietn  Air  Act  Amaodnents  of 
1990  extended  the  useful  life  of  tDVs  to  100,000 
miles  or  ten  years,  beginning  with  19M  model  year 
vehicles.  Tlie  amendments  also  tightened  emissions 
standards  for  40  percent  of  a  vehicle  manufacturer's 
LOV  and  light-duty  track  (LDT)  sales  in  model  year 
1904. 80  percent  in  model  year  18SS  and  lor  all 
vehicles  after  model  year  1905  (sectioa  202(g)). 

>*  Durability  testing  over  the  useful  life  of  the 
vehicle  involves  testing  two  identical  sets  of 
vehicles  for  80,000  miles  (in  the  case  of  current 
standards  for  passenger  cars),  one  set  using  the 
base  ftiel  and  the  other  using  the  waiver  fuel  Each 
vehicle  la  tested  for  emissions  at  5,000  mile 
intervals.  This  is  essentially  the  same  testing 
pattem  which  is  required  for  oertificatioa  of  a  new 
motor  vehicle  under  sectioa  206  of  the  Act  As  noted 
above,  under  the  Clean  Air  Act  Amendments  of 
1990.  the  useful  life  of  passenger  cars  will  be 
extended  to  lOaOOO  miles  beginning  with  the  1894 
model  year  when  more  stringent  standards  take 
effect  (see  sections  202(d)  and  (g)). 

■  *  The  Agency  has  statistically  analysed  exhaust 
emissions  data  to  determine  long-tenn  durability 
effects  of  an  additive  only  once  previously:  Ethyl's 
original  197B  application  for  MMT.  The  portion  of 
the  statistical  tests  that  EPA  used  to  determine  if 
the  additive  would  cause  (or  contribute)  to 
emissions  failures  deems  an  additive  not  to  caoae 
such  a  failure  for  a  particular  vehicle  model  if  its 
use  would  result  in  no  more  than  10  percent  of 
vehicles  of  that  model  failing  emissioos  standards. 
Before  the  additive  was  fudged  to  have  hiled  the 
test  overall  more  models  must  fail  (as  discussed 
above)  than  is  oonaistant  with  the  hypathesia.  used 
for  statistical  puiposea.  that  liie  population  faihH* 
rate  for  models  is  SOX  (tor  the  8  model*  Isstad  with 
this  application,  at  least  7  would  have  to  fail).  Aa 
discussed  later  in  this  section,  EPA  questions 
whether  it  would  still  be  appropriate  for  the  Agency 
to  grant  a  waiver  to  an  additive  that  would 
potentially  cauae  such  a  large  number  of  vehicias  to 
fall  emissions  standards.  In  light  of  continuing  and 
widespread  pollution  ptoblema  to  which  vdiiclas 
oontribute.  However,  tha  Agency  did  not  reach  that 
issue  in  thia  dadaioB  since,  as  is  taidioatsd  balow. 
newly  aubnittad  data  indlcata  that  the  dsaign  of  lh« 
Ethyl  taat  prayaa  may  have  insaffldanHy  oovarad 
patMeters  fMtk  maf  have  a  aj^lfjnnnt  i 
impact  on  the  emissions  effects  of  MMT. 


theoretical  judgments  Ss  to  the  nnission 
effects  of  the  fuel  may  be  utilized  as  an 
alternative  to  direct  testing  of  vehicles. 
In  most  cases,  the  theory  needs  to  be 
supported  by  confinnatory  tiesting.'*  If 
the  applicant  has  such  a  theoretical 
basis,  it  may  only  need  to  conduct 
testing  sufficient  to  demonstrate  the 
validity  of  the  theory.  The  theory  and 
confirmatory  testing  may  then  form  a 
basis  frtnn  which  the  Administrator  may 
exercise  his  Judgment  on  whether  the 
additive  will  cause  or  contribute  to  a 
failure  of  emission  control  devices  or 
systems  which  result  in  vehicles  failing 
to  achieve  compliance  with  emission 
standards. 

In  addition  to  emissions  data,  EPA 
also  reviews  data  on  fuel  composition 
and  specifications,  both  to  fully 
characterize  a  proposed  fuel,  and  to 
determine  whether  that  fuel  would 
cause  or  contribute  to  a  failure  of 
vehicles  to  comply  with  their  emission 
standards.  Such  failure  often  can  be 
predicted  from  characterization  data. 
For  example,  volatility  specifications  of 
the  fuel  could  demonstrate  a  tendency 
for  high  evaporative  emissions. 
Similaiiy,  data  on  materials 
compatibifity  could  show  potential 
failure  of  fuel  systems,  emission  related 
parts,  and  emission  control  parts  from 
use  of  the  fuel.  Such  failures  could  result 
in  greater  emissions.  Likewise,  fuel 
characteristics  that  could  cause 
significant  driveability  problems  could 
result  in  tampering  with  emission 
controls  and,  thus,  increased  emissions. 

An  issue  in  this  waiver  decision  is 
whether  Ethyl  must  show  that  MMT  will 
not  cause  or  contribute  to 
noncompliance  with  emission  standards 
by  vehicles  certified  to  the  1994  model 
year  emission  standards,  as  well  as 
vehicles  certified  to  the  current 
standards.  Ethyl  believes  that  the 
statute  only  requires  it  to  establish  that 
MMT  will  not  cause  or  contribute  to  the 
failure  of  vehicles  to  meet  ciurent 
emission  standards.  EPA  disagrees. 

Section  211(0(4)  provides  that  EPA 
may  grant  a  waiver  if  the  Agency 
determines  that  the  waiver  applicant 
establishes  that  its  candidate  fuel  "will 
not  cause  or  contribute"  to  a  vehicle's 
failure  to  comply  with  "the  emissiont 
standards  with  respect  to  which  [the 
vehicle]  has  been  certified  pursuant  to 
section  (206]."  The  section  thus  calls  for 
EPA  to  make  a  prospective 
determination-— what  will  be  the  effect 
of  the  candidate  fiiel  on  vehicles  in  the 
future.  Whether  EPA  should  consider 


■•  Sat  Waivar  Dadaioa  oa 
DataM^NMBM 
8124  (February  U.  1984. 
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the  effect  on  vehicles'  ability  to  meet 
future  emissions  standards  is  not 
expliddy  addressed.  Clearly, 
consideration  of  future  standards  4s  not 
expressly  prohibited 

There  is  no  need  to  infer  from  the  use 
of  the  past  tense  in  the  phase, 
"standards  *  *  *  to  which  (a  vehicle] 
has  been  certified"  that  only  current 
standards  may  be  considered  Section 
203  of  the  Act  requires  each  new  model 
of  motor  vehicle  or  engine  to  be  certified 
as  complying  with  emissions  standards 
before  it  can  be  sold.  In  section  211(f)(4). 
the  phrase  "has  been  certified"  simply 
reflects  that  fact.  Any  vehicle  affected 
by  a  commercial  gasoline  additive  will 
be  of  a  type  that  "has  been  certified"  to 
emissions  standards  in  effect  when  the 
model  was  new.  For  vehicles  made  in 
the  future,  these  standards  could  be 
future  standards. 

It  would  make  Uttle  sense  to  grant  a 
waiver  without  regard  to  its  effect  on 
vehicles'  ability  to  meet  tighter 
standards  that  take  effect  in  the  near 
future.  It  also  would  be  inconsistent 
with  Congress's  concern  that  fuels  not 
cause  or  contribute  to  vehicles'  inability 
to  comply.  Conceivably,  a  fuel  could 
have  no  effect  oa  vehicles  designed  to 
meet  current  standanis.  but  a  significant 
effect  on  the  technology  automakers 
have  strived  to  develop  to  meet  tighter 
standards.  EPA  notes  that  section 
211(f)(4)  does  not  require  the  Agency  to 
grant  a  waiver  if  the  statutory  waiver 
criterion  is  met.  (See,  for  comparison, 
secUons  211(k)(5)(B)  and  211(m)(3).)  The 
Agency  thus  has  discretion  in  granting 
waivers,  and  for  the  reasons  given 
above,  EPA  believes  it  reasonable  to 
take  into  account  the  effect  of  a  fuel  on 
vehicles'  ability  to  meet  future  emissions 
standards  in  exercising  its  discretion. 

While  it  may  not  be  feasible  for  a 
waiver  applicant  to  consider  the- effect 
of  its  fuel  on  vehicles'  ability  to  comply 
with  standards  due  to  take  effect  far  in 
the  future,  that  is  not  the  case  here.  The 
'Tier  I"  tailpipe  standards  prescribed  by 
section  202(g]  begin  to  take  effect  in 
model  year  1994,  which  begins  in 
September  1993.'"  The  technology  that 
will  be  used  to  meet  those  standards  is 
largely  developed  and  as  explained 
later,  test  data  submitted  on  MMTs 
emissions  effect  includes  data  from 
vehicles  the  design  or  technology  of 
whidi  are  at  least  in  part  representative 
of  vehicles  being  planned  for  the  1994 
model  year.  EPA  has  previously 
considered  the  effects  of  an  additive  on 
vehicles'  ability  to  meet  more  stringent 
future  standards  under  circumstances 


>•  SS  nt  2S724/2S700  (June  S.  1981). 
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similar  to  these,  and  believes  it  is 
appropriate  to  do  so  again  here." 

This  application  also  raises  some 
important  questions  regarding  the  test 
programs  the  Agency  has  required  to  be 
performed  and  statistical  criteria  the 
Agency  has  used  in  the  past  to  evaluate 
waiver  applications.  As  noted  above, 
the  tests  do  permit  a  potentially  large 
number  of  vehicles  to  exceed  emissions 
standards.*''  In  addition,  the  extent  to 
which  highly  controlled  vehicle  testing 
simulates  "real  world"  in-use  '•  vehicle 
emissions  changes  is  questionable. 
Further,  the  large  amount  of 
headroom  "  between  test  vehicles' 
certification  emissions  levels  and  the 
apphcable  standard  that  has  been  seen 
in  recent  years  ***  may  effectively  result 
in  a  much  lower  pass/fail  standard  than 
in  the  past,  since  it  is  easier  to  pass  the 
previously  used  statistical  tests  when 
there  is  a  large  amount  of  headroom.  As 
emissions  standards  become  more 
stringent  beginning  in  1994  (See 
appendix  2).  the  Agency  would  expect 
that  the  headroom  between  vehicle 
emissions  and  the  standard  is  likely  to 
decrease.  This  will  result  in  more 
vehicles  more  easily  failing  standards. 

In  light  of  the  Clean  Air  Amendments 
of  1990  and  the  likely  widespread  use  of 
MMT,  however,  EPA  questions  whether 
its  tests  are  still  appropriate.  The  Clean 
Air  Act  Amendments  of  1990  are  a 
strong  statement  of  the  concern  shared 
by  Congress  and  the  President  that  more 
needs  to  be  done  to  ensure  diat  people 


>•  See  43  FR  41424  (September  18. 1978).  In  Re 
Application  for  MMT  Waiver. 

■^  The  atructure  of  the  sign  test  used  as  the  final 
Step  in  most  of  the  statistical  tests  is  extremely 
conservative  because  it  essentially  places  a  very 
light  burden  on  the  applicant.  It  requires  only  that 
the  applicant  show  that  no  more  than  half  of  the 
fleet  will  be  caused  to  fail  the  standards  by  the 
additive.  The  practical  implication  of  this 
arrangement  of  the  test  is  that,  with  the  small 
number  of  models  usually  included  in  the  sample  for 
such  test  programs,  all  or  almost  all  of  them  must 
fail  before  the  overall  test  is  failed  and  the 
conclusion  reached  that  the  additive  "causes  or 
contributes"  to  the  failure  of  a  "significant  portion" 
of  the  fleet  to  meet  the  standards  to  which  they 
were  certified 

"  "In-use"  refers  to  the  emissions  of  vehicles 
actually  being  driven  on  public  roads  and  highways 
and  not  part  of  any  test  program. 

••  "Headroom"  here  refers  to  the  difference  in 
emissions  between  the  level  of  emissions  seen  in 
highly  controlled  testing  of  vehicles  in  a  test 
program  (such  as  with  vehicle  certification)  and  the 
emissions  standard  applicable  to  the  vehicle.  It  is 
EPA's  experience  that  vehicle  manufacturers  design 
this  headroom  into  certification  vehicles  in  order  to 
account  for  the  unknown  effects  of  in-use  operation. 
The  manufacturers  believe  that  such  headroom  is 
necessary  in  order  to  avoid  expensive  recalls  of 
vehicles  that  fail  standards  in  use.  Despite  this 
headroom,  in  calendar  year  1991, 1.7  million  car* 
were  recalled  for  emissions  exceedences. 

■*■  An  analysis  of  EPA's  certification  data 
indicates  that  hydrocarbon  certification  data 
average  0.21  gpm. 
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are  not  exposed  to  unhealthy  levels  of 
airborne  pollution.  Ozone,  in  particular, 
has  been  a  difficult  air  pollution 
problem  to  solve.  Despite  the  efforts 
states  and  industry  had  undertaken 
pursuant  to  the  Clean  Air  Act  of  1970 
and  the  Amendments  to  the  Act  in  1977, 
in  1990  there  were  still  98  areas, 
containing  approximately  135  million 
people,  that  violated  the  ambient  zone 
standard.  In  the  1990  Amendments  to 
the  Act,  Congress  prescribed 
increasingly  stringent  and  costly  control 
measures  for  inclusion  in  state  SIFs.  For 
example,  depending  on  the  severity  of 
an  area's  ozone  problem,  it  may  be 
required  to  establish  or  tighten  already 
established  automobile  inspection  and 
maintenance  programs;  install 
automobile  refueling  pumps  with 
controls  to  capture  refueling  vapors; 
implement  transportation  control 
measures  such  as  establishing 
carpooling  lanes;  or  require  the  use  of 
cleaner  alternative  fuels  in  fleet 
vehicles.  Congress  also  called  on 
automakers  to  significantly  reduce  new 
vehicle  emissions  and  on  oil  refiners  to 
reformulate  gasoline  so  as  to 
significantly  reduce  ozone-producing 
and  toxic  emissions  h-om  existing 
vehicles.  EPA  estimates  the  costs 
associated  with  the  programs  contained 
in  the  new  amendments  for  ozone 
reduction  in  nonattainment  areas  to 
reach  $11  billion  per  year  by  2005." 
However,  as  explained  in  a  later 
section,  EPA  cannot  conclude  that  Ethyl 
has  established  that  MMT  will  not  cause 
or  contribute  to  vehicles  failing 
emissions  standards  under  EPA's 
previously  used  statistical  tests  in  light 
of  additional  data  submitted  to  the 
Agency.  Consequently,  the  Agency  did 
not  decide  whether  or  how  to  change  its 
statistical  tests  for  determining  whether 
a  fuel  will  "cause  or  contribute"  to 
vehicles  failing  emissions  standards. 
EPA  is  continuing  to  evaluate  the 
appropriateness  of  these  tests. 

IV.  Ethyl's  Application 

This  is  Ethyl's  fourth  application  for  a 
waiver  for  MMT.  Ethyl  first  submitted 
an  application  on  March  17, 1978  for 
concentrations  of  MMT  resulting  in  Via 
and  V^t  gpg  Mn  in  unleaded  gasoline. 
That  application  was  denied  because 
the  Agency  foimd  that  the  use  of  MMT 
would  cause  or  contribute  to  the  failure 
of  vehicles  to  meet  the  hydrocarbon 
exhaust  emissions  standard  (43  FR 
41424,  September  19, 1978). 

Ethyl's  second  application  was 
submitted  on  May  26, 1981  for 


*'  "Ozone  Nonattainment  Analysis — Clean  Air 
Act  Amendments  of  1980",  E.H,  Pechan  Atiociatea, 
prepared  fair  USEPA  September,  1991. 


concentrations  of  MMT  resulting  in  Vs* 
gpg  Mn  in  unleaded  gasoline.  EPA 
denied  the  second  request  because  Ethyl 
provided  no  test  data  to  support  its 
claun  that  MMT  at  that  concentration 
would  not  cause  or  contribute"  to 
exceedences  of  the  HC  emission 
standard,  and  instead  relied  on  a  flawed 
mathematical  argument  extrapolating 
from  HC  emission  data  collected  at 
higher  concentrations  (46  FR  58630. 
December  1, 1981). 

Ethyl's  third  application  vtjaa 
submitted  on  May  9, 1990  for 
concentrations  of  MMT  resulting  in  l/32 
gpg  Mn  in  unleaded  gasoline.  Etibyl 
withdrew  its  third  application  on 
November  1, 1990.  before  the  deadline 
for  the  Administrator  to  make  a 
determination  on  the  application.    < 
Because  no  determination  had  been 
made  at  the  time  the  applicant  withdrew 
the  application,  EPA  accepted  the 
withdrawal  and  terminated  the 
proceeding  without  taking  action  on  it. 
Ethyl  reapplied  in  July  of  1991  after 
supplementing  the  data  and  analysis 
that  had  been  contained  in  its  thiid 
application.  Essentially,  the  information 
related  to  tiie  third  (1990)  appUcation  is 
pertinent  to  the  application  being 
considered  today  and  all  docket 
material  submitted  in  consideration  of 
the  1990  application  has  been 
incorporated,  by  reference,  into  the 
docket  for  the  current  (1991)  application. 

In  support  of  its  current  application. 
Ethyl  conducted  the  most  extensive  test 
program  ever  conducted  by  a  waiver 
applicant.  It  sought  and  received  EPA's 
help  in  the  design  of  a  test  program  that 
was  expected  to  provide  the  data 
needed  to  determine  whether  MMT 
passed  EPA's  previously  used  statistical 
criteria  for  granting  waivers.  Ethyl 
assembled  a  test  fleet  of  48  light-duty 
vehicles,  composed  of  eight  different 
model  types  that'together  represented  a 
broad  spectrum  of  tben  current  (1988) 
technology  vehicles.  It  utilized  two 
laboratories  to  measure  each  vehicle's 
exhaust  emissions  of  the  regulated 
pollutants  (HC,  oxides  of  nitrogen  (NOx) 
and  carbon  monoxide  (CO))  at  5,000- 
mile  intervals  up  to  75,000  miles  in  the 
case  of  most  vehicles  and  up  to  100,000 
miles  in  the  case  of  several.**  It  also 
tested  the  vehicles  for  evaporative  HC, 
particulate  and  manganese  emissions. 


"  The  current  "useful  life"  of  a  light-duty  vehicle 
(LDV)  is  30.000  mile*  or  five  year*,  whichever 
occur*  first  (section  202(d)).  However,  the  Clean  Air 
Act  Amendment*  of  1990  extended  the  useful  life  of 
LO V's  to  100,000  mile*  or  ten  year*,  beginning  with 
1994  model  year  vehicle*.  For  the  (tandards  that 
begin  to  take  effect  in  model  year  1904,  tection 
207(c)  provide*  for  intennediala  in-uae  *tandards  for 
•everal  year*. 
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materials  compatibility,  driveability  and 
catalyst  durability. 

Ethyl  analyzed  the  data  collected 
using  EPA's  previously  used  statistical 
tests  and  additional  tests  developed  by 
its  consultants  to  further  characterize 
the  data.  Its  analysis  indicated  that,  on 
average,  MMT  at  the  requested 
concentration  would  result  in  a  0.018 
gpm  increase  in  HC  emissions  and 
decreases  in  NOx  and  CO  emissions. 
The  analyses  further  indicated  that, 
when  EPA's  previously  used  tests  are 
applied,  the  increase  in  HC  emissions 
would  not  cause  or  contribute  to 
vehicles'  failure  to  meet  the  current  HC 
emission  standard.  The  results  of  Ethyl's 
testing  for  materials  compatibility, 
driveabiUty  and  catalyst  durability  also 
indicated  that  MMT  would  have  no 
significant  adverse  effects  on  vehicles' 
ability  to  meet  current  emission 
standards  under  average  driving 
conditions.  On  that  basis.  Ethyl  claimed 
that  it  has  made  its  statutorily  required 
showing. 

Additionally,  Ethyl  submitted  an 
analysis  of  its  data  which,  according  to 
Ethyl,  indicates  that  MMT  will  not  cause 
or  contribute  to  the  failure  of  vehicles  to 
meet  future  standards.  Ethyl 
Corporation  engaged  Systems 
Applications  Inc.  (SAI)  to  undertake  an 
analysis  to  determine  whether  the 
additive  would  be  likely  to  pose  a 
problem  for  vehicles  required  to  meet 
more  stringent  future  standards  and 
useful  life  definitions.  The  standards 
used  in  the  analysis  were  those  which 
were  then  being  considered  by  Congress 
for  inclusion  in  the  Clean  Air  Act  "rhe 
standards  Congress  eventually  adopted 
are  essentially  the  same. 

The  basic  strategy  of  the  analysis  was 
to  see  if  a  subset  of  five  of  the  eight 
models  Ethyl  tested  in  the  larger 
program  would  pass  the  statistical  tests 
previously  used  by  EPA  when  compared 
to  the  proposed  standards.  The  models 
selected  were  those  passing  the  dirrent 
standard  for  hydrocarbon.  No 
adjustment  was  made  to  the  test 
vehicles'  emissions  other  than  to  remove 
the  methane  fraction  of  hydrocarbons 
for  comparison  against  the  proposed 
non-methane  hydrocarbon  (NMHC) 
standard.  The  three  statistical  tests  used 
were  all  regression-based  tests:  (1)  The 
Violation  Mileage  test,  (2)  the  Maximum 
Percent  Failing  to  Meet  Standard  test, 
and  (3)  the  test  labeled  by  Ethyl  the 
"Cause  or  Contribute"  test.*'  Ethyl 


concluded  that  its  analysis  indicates 
that  HiTEC  3000  will  not  cause  or 
contribute  to  the  failure  of  vehicles  to 
meet  future  standards.** 

While  stating  that  "public  health 
issues  are  not  relevant  to  the  legal 
standard  for  approval  of  waiver 
applications  established  by  section 
211(f)(4)."  s"  Ethyl  also  assessed  the 
potential  effect  of  MMT  use  on  public 
health  and  the  nation's  economy  and 
energy  security.  In  the  area  of  public 
health,  it  examined  whether  N^fT  use 
would  result  in  manganese  emissions 
that  could  endanger  public  health. 
(While  manganese  is  an  essential 
nutrient,  occupational  studies  have 
demonstrated  that,  at  high  doses, 
manganese  can  have  severe  adverse 
effects  on  the  nervous,  respiratory  and 
reproductive  systems.  The  health  effects 
of  manganese  are  discussed  further  in 
section  VI-C.)  Based  on  the  data  Ethyl 
had  collected  on  manganese  exposure. 
Ethyl  concluded  that  MMT  use  at  the 
requested  concentration  would  not 
perceptibly  change  environmental 
exposure  to  manganese  and,  in  any 
event,  would  not  present  any  danger  to 
human  health. 

Ethyl  also  considered  the  effect  of 
MMT  use  on  emissions  of  other, 
unregulated  vehicle  emissions.  Its 
testing  indicated  that  vehicles  run  on 
MMT  emitted  less  formaldehyde  and 
benzene  than  vehicles  operated  on 
"clear"  fuel.  Ethyl  hired  Turner  and 
Mason,  refining  industry  consultants,  to 
assess  how  the  availability  of  MMT 
would  likely  change  gasoline 
composition,  yield  and  refinery 
emissions.  The  study  by  Turner  and 
Mason  concluded  that  MMT  would 
allow  a  reduction  in  refining  severity," 
which  in  tiun  would  reduce  refinery 
emissions  (NOx,  CO,  oxides  of  sulfiir 
(SOJ,  particulates,  and  carbon  dioxide), 
the  use  in  gasoline  of  aromatics  (which 
increase  benzene  emissions  and  are 
very  reactive  in  forming  urban  smog) 
and  benzene  (a  known  carcinogen],  as 
well  as  the  demand  for  crude  oil  (by 
about  82,000  barrels  per  day). 


**  For  a  description  of  theM  tests  see  appendix 
2A.  Ethyl  1990  Waiver  Application.  For  a 
description  of  Ethyl's  analysis  using  these  tests,  see 
appendix  11.  Ethyl  1990  Waiver  Application. 


**  Ethyl  1990  Waiver  Application.  57. 

**  Ethyl  waiver  application  (July  12, 1991]  at  3S. 

"  Refinery  severity  refers  to  the  temperature  and 
pressure  at  which  certain  paris  of  the  refinery  are 
operated.  A  "reformer",  one  of  many  refinenes 
processing  units,  may  be  operated  al  higher 
temperatures  and  pressures  to  produce  more  high 
octane  components  such  as  benzene,  xylene,  and 
toluene,  collectively  referred  to  as  "aromatics". 
Since  MMT  would  supply  a  less  expensive  source  of 
octane,  the  presumption  is  that  the  refinery  would 
operate  at  a  lower  severity,  thus  using  less  fuel  to 
operate  and  producing  fewer  emissions. 
Additionally,  gasoline  produced  at  a  refinery 
operating  al  lower  severity  would  prestimably 
contain  lower  aromatics. 


V.  Public  Comments 

EPA  held  a  public  hearing  on  Ethyl's 
application  on  September  12, 1991,  It 
also  provided  an  opportunity  for  the 
public  to  submit  written  comments.*^ 
Many  comments  were  received  from  a 
wide  variety  of  interests,  including 
refiners,  automakers,  emission  control 
manufacturers,  manganese-related 
industries,  federal  health  agencies, 
states,  localities,  environmental  and 
public  interest  groups  and  private 
citizens.  Taken  together,  the  comments 
touched  on  every  aspect  of  Ethyl's 
application.  They  are  summarized 
below,  more  detailed  descriptions  of 
some  of  the  comments  and  EPA's 
responses  to  them  appear  in  later 
sections  of  this  document. 

A.  Emission-Related  Comments 

Five  automakers  (Ford  Motor 
Company  (Ford),  General  Motors 
Corporation  (GM),  Toyota  Technical 
Center,  U.S.A.,  Inc.  (Toyota).  Chrysler 
Motors  Corporation  (Chrysler),  and 
Nissan  Research  and  Development 
Corporation  (Nissan)),  the  Motor 
Vehicle  Manufacturers  Association 
(MVMA),  the  Association  of 
International  Automobile 
Manufacturers,  Inc.  (AIAM),  and  the 
Manufacturers  of  Emission  Controls 
Association  (MECA)  all  recommended 
denial  of  Ethyl's  request  and  expressed 
two  major  concerns  with  regard  to  the 
addition  of  MMT  to  unleaded  gasoline. 
First,  they  noted  that  the  use  of  MMT 
will  cause  an  increase  in  HC  emissions. 
Most  indicated  that  the  more  stringent 
emissions  standards  which  begin  taking 
effect  in  model  year  1994  will  make  any 
increase  in  HC  emissions  particularly 
troublesome.  Further,  they  stated  that 
newer  technology  vehicles  will  likely  be 
equipped  with  catalysts  which  are 
nearer  the  engine  (more  "closely 
coupled").  Such  close  coupling  results  in 
higher  catalyst  temperatures  which,  for 
at  least  older  model  vehicles,  studies 
indicate  make  the  catalyst  more  prone 
to  the  deposition  of  manganese."  These 
commenters  stated  that  deposition  of 
manganese  compotmds  on  the  surface  of 
the  catalyst  would  impair  the  catalytic 
breakdown  of  emissions  from  the 


*'  As  mentioned  previously,  the  comments 
received  in  consideration  of  Ethyl's  1990  applicatioil 
have  been  included  in  the  public  record  for  the 
current  1991  application.  This  includes  all  docket 
materials  in  docket  A-eo-l&  as  well  as  all 
testimony  at  the  June  22, 1990  hearing. 

"  Benson,  Jack  D.,  "Manganese  Fuel  Additive 
(MMT)  Can  Cause  Vehicle  Problems,"  SAE  Paper 
770655.  June  7, 1977. 

Furey,  Robert  L.  and  )ack  C  Summers,  "How 
MMT  Causes  Plugging  of  MoDolilhic  Converters," 
SAE  Paper  780004.  February  27-March  3, 1978. 
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engine,  thereby  decreasing  catalyst 
effectiveness.  Additionally,  they  were 
concerned  that  MMT,  even  at  the  V^z 
gpg  Mn  concentration  requested,  would 
plug  catalysts  and  thus  reduce  ^ 
surface  area  of  the  catalyst  which  could 
potentially  act  to  break  down  emissions 
from  the  engine,  especially  in  the  case  of 
vehicles  operated  under  <hiviiig 
conditions  which  result  in  higher 
temperatures  nicfa  as  heavy  load  or  high 
speed.  Under  socfa  conditions,  it  was 
pointed  out  the  vehicle  may  be  more 
prone  to  deposition  of  manganese. 

Most  of  these  commenters  cited  what 
they  considered  to  be  flaws  in  the  Ethyl 
test  prognm,  especially  the  fact  diat 
Ethyl  utilized  a  fuel  to  accumulate 
mileage  on  its  test  vehicles  (Howell 
EEE]  which,  unlike  fuels  typically  used 
by  the  driving  public  and  for  mileage 
accumulation  when  certifying  vehicles, 
did  not  contain  a  detergent  additive. 
Since  detergents  prevent  the  aormal 
deposition  of  heavy  hydrocarbon 
deposits  in  the  int^e  system  and 
combustion  chamber  of  a  vehicle  that 
results  from  burning  any  gasoline,  and 
since  such  deposits  can  increase  HC 
emissions,**  die  automakers  felt  that 
these  emissions  increases  may  have 
masked  any  MMT-induced  emissions 
increases. 

Some  pointed  out  that  high 
temperature  vehicle  operation  may 
increase  the  risk  of  manganese  deposits 
and  that  Bdiyl  accumulated  mileage  on 
its  vehicles  using  a  driving  regimen  &at 
may  not  be  conducive  to  ^e  building  of 
manganese  deposits,  since  it  did  not 
include  nrach  driviqg  diat  woold  result 
in  high  catalytic  converter  inlet 
temperetwes.  (As  is  discussed  in  section 
IV-A  of  this  decision,  research  suggests 
that  high  temperatures  may  result  in 
highn  rates  of  manganese  deposition 
when  MMT-coBtainiQg  gasoline  is 
combusted  in  a  vehicle.) 

Several  of  diese  ooiiuaeuters  also 
peiBted  out  dwt  EOiyl  replaced  the  foe! 
inlectors  on  its  vehicles  after  the  50,000 
mile  point  whidi  may  have  masked  ^ 
effect  of  MMT.  The  automakers  felt  that 
since  the  fuel  injectors  had  been 
changed  «t  50.000  miles,  any  negative 
impact  4X1  enissiona  caused  by 
manganese  foaling  of  the  injectors 
would  not  have  been  seen  by  Ediyl. 

Two  automakers  submitted  new 
emissions  data  on  vdudes  operating  on 
KiQ4T.  Ford  submitted  data  on  eight 
vehides  representing  two  model  groups, 
four  of  w^ch  accumulated  mileage 
using  MMT-cootainiag  fuel  and  four  of 
whidi  were  used  «s  "oontrok"  operating 


"  Sm  fv  tuaple.  XMoline  AdditivOT  Solve 
biector  DtfotU  Ptntibimi".  SAE  T«chnicitl  Paper 
681537.  October  S-a.  tMB. 
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on  "dear"  tel  (fuel  not  containing 
MMT).  Toyota  submitted  data  on  one 
vehicle  which  was  operated  on  MMT- 
containing  fuel  for  aOjOOO  miles  and  then, 
after  repladng  the  catalytic  ccmverter 
and  oxygen  sensors,  (^}erated  on  clear 
fuel  for  30.000  miles.  General  Motors 
submitted  data  on  bench  tests  '*>  of  two 
truck  engines.  As  described  in  more 
detail  in  section  VI-A,  all  of  this  data 
suggested  that  use  of  X4MT  may  result  in 
hydrocarbon  increases  greater  than 
those  reported  by  the  Ethyl  test  program 
and/or  catalyst  plugging. 

The  California  Air  Resources  Board 
(CARB)  also  recommended  denial  of  the 
waiver  on  emission-related  grounds. 
California  state  law  currently  bans  the 
use  of  MMT  in  iHileaded  gasoline,  and 
an  EPA  dedsion  to  grant  Ethyl's  waiver 
request  would  not  affect  that  ban.  fHie 
California  ban.  however,  does  not 
preclude  the  possibility  that,  if  the 
waiver  were  granted,  vehicles  exposed 
to  MMT  could  be  used  in  California 
since  vehicles  would  be  able  to  utilize 
MMT-containing  fuel  in  other  states  and 
then  be  driven  in  California.  There  is  no 
evidence  diat  any  effect  due  to  mileage 
accumulation  using  MMT-containing 
fuel  would  disappear  if  clear  fuel  were 
used  subsequently,  in  fact  evidence  that 
MMT  deposits  on  catalysts  suggests 
otherwise.) 

According  to  GARB,  the  increased  HC 
emissions  attributable  to  MMT  woidd 
make  it  dfficult  for  vehicles  (qienting 
on  unleaded  gasoline  containing  MMT 
to  meet  the  new  more  stringent  HC 
standards  recendy  adopted  for 
California  vehicles."  CARB  urged  that 
testing  be  conduded  to  determine  the 
effect  of  MMT  on  new  technology 
vehicles  designed  to  meet  the  mote 
stringent  HC  standards,  such  *m  vehides 
with  dedrically  heated  catalysts.  It  also 
expressed  concern  that  manganese 
retained  in  die  vehicle's  catalyst  could 
impair  the  performance  of  the  vehick's 
catalyst 

Environment  Canada,  a  ministry  of 
the  Canadian  government  commented 
on  Canada's  experience  using  MMT  in 
unleaded  gasoline.  (As  mentioned 
previously,  MMT  is  allowed  in  unleaded 
gasoline  in  Canada  at  twice  the  level 
asked  for  by  Ethyl  in  this  current  waiver 
proceeding.)  Envirorunent  Canada 
reported  that  it  had  little  data  on  MMT 
effects  on  Canadian  vehicles,  but  that  it 
appeared  that  only  a  relatively  sraaU 


**>  Bench  testa  keie  refer  te  teeta  onwisine*  which 
were  conducted  with  theeagiae  remowed  &«■  the 
vehide  M)  a*  to  iacilMele  the  ooilactioa«f  dalt. 

*  ■  The  Mw  CaUfarMa  staadardi  ■«  hitNdaoed  in 
several  ttagea  hqgiiniat  te  MSt  aach  fltaye  «f 
which  estaUtahes  a  noK  atnaganl  ooatroi  owr 
nnn  mrlhanr  nunnlr  fas  (NTi4rtr)  ntiirh  rnaststi  nf 
HC  and  oxygenated  hydrocathma. 


Dumbo'  of  catalysts  installed  on 
Canadian  vehides  had  been  adversely 
affected  by  phigging.  It  hKycated, 
however,  that  differences  between  the 
Canadian  and  United  States  vehicle 
emission  control  programs  made  it  less 
likely  that  any  catalyst  {bugging  would 
be  discerned  in  Canada  than  nright  be 
the  case  in  the  United  States. 

Ethyl  submitted  responses  to  the 
comments  summarized  here.  It  noted 
that  the  test  cyde  which  it  used  was  the 
federal  certi^cation  mileage 
accumulation  cycle  utilized  to  certify 
vehicles  as  meeting  standards.  Ethyl 
also  criticized  die  test  programs  which 
were  used  by  the  automates  to  collect 
data  on  die  emissions-related  effects  of  , 
MMT  use.  Ethyl  pointed  out  that  the 
programs  had  little  similarity  to 
procedures  utilized  to  certify  vehicles  as 
meeting  standards.  Ethyl  stated  that  in 
any  event  statistical  analyses  of  its 
data  demonstrated  &at  MMT  at  die 
requested  concentration  would  not 
cause  or  contribute  to  failure  by  vehides 
to  meet  current  or  future  emissions 
standards,  it  also  submitted,  in  its 
comments,  adchtional  data  on  catalysts 
from  Ethyl's  test  fleet  whidt  according 
to  Ethyl,  indicated  that  catalyst 
degradation  would  not  occur  as  a  result 
of  MMT  use. 

In  response  to  the  automakers 
comments  regarding  Etfqd't  re^acement 
of  all  fiiel  injedors  after  60.000  miles. 
Ethyl  stated  diat  fte  feel  injectors  were 
changed  predsely  to  determine  if  nse  of 
its  test  fuel  Howell  EEE.  reenlted  fai 
injector  foding  itece  it  did  not  oontain  • 
detergent  addtive.  EAyt  in^cated  that 
emissions  data  coUected  on  the  velncles 
before  and  after  tlw  i^ector 
replacements  showed  no  sigi^cant 
emissions  chaqges. 

Ediyl  also  poinlid  ont  diA  in  the  area 
of  regulated  emisaiaBS.  CBoe  it  has 
presented  a  pfima  iade  eaae  in  nppnt 
of  its  application,  diose  eppoiiag  dK 
application  must  preteot  "ciempetant" 
evidence  sufficient  to  create  oa  isene  of 
fad  to  be  determined  by  the  fad 
finder."  Fardier,  Ediyl  stated  Uiat  dte 
Agency's  defdaioo  must  tuaaivpon  what 
the  pr^mnderance  of  the  oosqwtent 
evidence  in  the  record  shews.  (A  more 
in-deplh  description  of  thoe  issues  is 
presented  in  section  Vl-A  of  tins 
decision.) 

In  response  to  comments  that  Ethyl 
did  not  use  a  detergent  in  its  test  fuel. 
Ethyl  stated  that  tlw  purpose  of  using  a 
mileage  accumulation  test  foel  without  a 
deteigent  was  to  provide  a  worst-case 
scenario  for  deposit  formation  and.  thus. 


•■OadMJt  A-«l-4e.  Iters  No.  IV-C-C 
Attachments. 
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address  the  concerns  of  the  auto 
industry  that  MMT  causes  engine 
deposits  which  result  in  emissions 
increases.  (The  purpose  of  detergent 
additives  is  to  prevent  deposit 
formation.)  Also  in  response  to  these 
comments,  Ethyl  operated  six  Buicks 
from  its  48-vehicle  fleet  an  additional 
15.000  miles  (after  the  original  75,000 
miles)  with  commercial  gasoline  with 
MMT  (for  the  MMT  vehicles)  and 
without  MMT  (for  the  clear  hiel 
vehicles).  Emissions  tests  every  5,000 
miles  indicated  no  significant  change  in 
emissions  patterns  from  the  original 
75,000  miles  of  operation. 

In  regard  to  the  Canadian  experience 
with  MMT,  Ethyl  pointed  out  that 
Canadian  oil  companies  (including 
government-owned  Petro  Canada)  that 
have  used  MMT  in  unleaded  gasoline  in 
the  past  are  unaware  of  any  catalyst 
problems  experienced  by  customers 
using  gasoline  with  MMT. 

B.  Other  Comments 

Commenters  addressed  other  issues 
raised  by  Ethyl's  application.  Many 
dealt  with  the  potential  effect  of  MMT 
on  public  health.  Commenters  that 
supported  the  application  generally 
pointed  to  Ethyl's  analyses  indicating 
that  MMT  use  would  result  in  an  overall 
reduction  of  vehicle  and  refinery 
emissions.  Several  stated  that  MMT  use 
would  result  in  more  flexibility  for 
refiners  in  enhancing  gasoline  octane 
^  quality.  Others,  however,  were  troubled 
'  by  the  prospect  of  allowing  MMT  on  the 
market  before  more  was  known  about 
the  health  consequences  of  the 
manganese  emissions  that  MMT  would 
cause. 

The  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS),  the  Environmental  Defense 
Fund,  CARB,  and  the  American 
Psychological  Association,  among 
others,  noted  that  little  is  known  about 
low-level  chronic  exposure  to  airborne 
manganese.  These  commenters 
generally  recommended  that  the 
Administrator  exercise  his  discretion  to 
deny  the  waiver  request  until  the 
completion  of  studies  su^cient  to 
determine  a  "safe  level"  of  exposure  to 
ambient  manganese.  (This  issue  is 
discussed  furdier  in  section  VI-^  of  this 
decision.) 

Chemetals,  Inc.,  a  manufacturer  of 
manganese  alloys,  submitted  comments 
stating  that  manganese  is  an  essential 
human  nutrient  and  that  exposure  levels 
expected  to  result  bom  MMT  use  are  far 
below  any  known  toxic  levels. 
Chemetals  also  strongly  indicated  its 
support  of  the  Ethyl  application. 

In  response  to  these  comments,  Ethyl 
pointed  out  that  available  data  reveal  no 


adverse  health  effects  of  exposure  to 
manganese  emissions  at  the  levels 
expected  to  occur  as  a  result  of  MMT 
use  in  unleaded  gasoline.  Ethyl  also 
stated  that  monitoring  and  modeling 
data  on  exposure  to  manganese  which  it 
had  submitted  demonstrate  that  no 
significant  difference  in  exposure  would 
occur  as  a  result  of  MMT  use.  It  argued 
that  having  made  a  prime  facie  case  that 
MMT  would  not  harm  public  health,  the 
burden  shifted  to  those  commenters  who 
thought  otherwise  to  substantiate  their 
claims. 

Comments  from  refineries  and 
refinery  trade  associations  were 
supportive  of  Ethyl's  application.  They 
concurred  in  Ethyl's  assessment  of  the 
economic  benefits  and  reduced  refinery 
and  vehicle  emissions  that  would  accrue 
from  the  replacement  of  octane  obtained 
through  higher-severity  refining  with 
octane  obtained  from  MMT.  Several 
emphasized  that  MMT  would  be 
especially  helpful  to  small  refiners  since 
octane  enhancement  trom  MMT  requires 
less  capital  investment  than  other 
means  of  increasing  octane.  Many 
refiners  also  pointed  out  that  refinery 
operations  at  lower  severity  would 
result  in  decreased  aromatic  and 
benzene  emissions  from  vehicles  and 
increased  yield  for  each  barrel  of  crude 
oil  refined. 

VI.  Analysis 

As  indicated  in  the  earlier  section 
describing  EPA's  method  of  review,  the 
Agency  considers  the  effect  of  a  fuel  on 
compliance  with  vehicle  emission 
standards  in  deciding  whether  to  grant  a 
waiver  for  the  fuel.  New  data  submitted 
to  the  Agency  indicate  that  factors  other 
than  those  taken  into  account  in  Ethyl's 
test  program  may  significantly  and 
adversely  influence  the  emissions 
caused  by  the  addition  of  HiTEC  3000  to 
unleaded  gasoline.  Hence,  the  Agency  is 
unable  to  conclude  that  Ethyl  has 
established  that  HiTEC  3000  will  not 
cause  or  contribute  to  the  failure  of  a 
significant  number  of  vehicles  to  fail 
emissions  standards. 

As  noted  earlier,  Ethyl  and  the 
commenters  also  raised  issues  about  the 
effects  of  MMT  on  public  health, 
refineries  and  crude  oil  demand. 
Moreover,  since  it  is  expected  that,  if 
allowed,  the  additive  would  be  used 
very  widely  in  gasoline,  the  Agency  is 
concerned  about  the  potential  for  MMT 
to  increase  the  overall  atmospheric 
loading  of  HC  emissions,  given  the 
widespread  serious  ozone 
nonattainment  problems.  Because  Ethyl 
has  not  met  its  primary  statutory 
burden,  the  Agency  chose  not  to  base  its 
decision  to  deny  the  waiver  request  on 
these  issues.  Wliile  EPA  believes  that 


the  discretionary  nature  of  its  waiver 
authority  permits  the  Agency  to 
consider  such  issues  in  making  waiver 
decisions,  because  the  decision  is  being 
denied  based  on  increases  in  HC 
emissions  that  cause  or  contribute  to  the 
vehicles  failing  emissions  standards, 
these  other  issues  need  not  be  resolved. 
Nevertheless,  EPA  considers  it 
worthwhile  to  address  these  othei*' 
issues.  Decisions  on  future  waiver 
applications  might  turn  on  such  issues, 
and  wiaver  applicants  might  benefit 
from  the  Agency's  consideration  of  the 
issues  here.  These  issues  are  thus 
addressed  in  the  last  subsection  of  this 
section. 

A.  Exhaust  Emissions 

Ethyl's  test  program,  as  noted  earlier, 
was  designed  and  conducted  to  provide 
the  data  necessary  to  perform  the 
statistical  analyses  that  EPA  has 
previously  used  to  determine  whether  a 
waiver  applicant  has  made  the 
statutorily  required  showing.  (These 
statistical  tests,  developed  in  the  late 
1970'8  by  the  Agency,  are  applicable 
only  to  additives  which  may  produce  a 
long-term  durability  efiect  on  emissions 
and  not  an  instantaneous  effect  and.  in 
fact,  have  only  been  used  previously  to 
evaluate  other  applications  by  Ethyl  to 
use  MMT.)  Assuming  the  data  collected 
by  the  Ethyl  program  are  accurate  (and 
the  Agency  has  no  reason  to  believe 
they  are  not),  EPA  agrees  with  Ethyl  that 
under  the  conditions  simulated  by 
Ethyl's  test  program,  MMT  at  the 
requested  concentration  meets  the 
statistical  criteria  EPA  used  in  assessing 
the  1978  Ethyl  application  to  establish 
that  a  fuel  will  not  cause  or  contribute  to 
a  failure  of  a  significant  number  of 
vehicles  to  meet  current  emission 
standards. 

Ethyl's  examination  of  MMTs  effect 
on  vehicles'  ability  to  meet  future 
standards  for  HC,  is  less  convincing,  but 
nevertheless  indicates  that  MMT  passes 
the  determinative  "cause  or  contribute" 
portion  of  EPA's  previously  used 
statistical  tests.  'The  approach  Ethyl 
took  to  its  examination — a  statistical 
analysis  based  on  data  from  1988 
vehicles — has  two  potential  problems. 
First,  it  assumes  that  (1)  the  emission 
control  systems  that  manufacturers 
design  and  use  to  meet  the  new 
standards  will  be  similar  in  technology 
to  those  used  on  the  models  Ethyl 
selected  for  testing,  and  (2)  the  response 
of  these  future  systems  to  MMT  is  thus 
appropriately  modeled  by  looking  at  the 
test  vehicles.  Ethyl  did  not  evaluate  the 
extent  to  which  its  test  fleet  was 
representative  of  vehicles  designed  to 
meet  the  1994  model  year  standards.  It 
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did.  however,  make  an  effort  to  include 
in  its  test  fleet  vehicle  models  that  were 
equipped  or  designed  in  what  was 
thought  to  be  representative  of  1994 
model  year  vehiicles.  Among  the 
forward-looking  technologies  and 
designs  found  in  Ethyl  test  cars  were 
close-coupled  catalysts  and  multiport 
fuel  injection.  While  EPA  is  concerned 
that  Ethyl's  fleet  was  not  fully    | 
representative  of  1994  model  yeftr 
vehicles,  the  Agency  appreciates  the 
difficulty  of  obtaining  test  vehicles 
representative  of  future  technology 
vehicles.  Since  Ethyl's  fleet  did  contain 
vehicles  that  to  some  extent  were 
representative  of  1994  vehicles  and  the 
newer  technology  test  vehicles  did  not 
show  emission  problems  significantly 
different  from  older  technolog>'  vehicles. 
EPA  believes  that  the  technological 
problems  with  Ethyl's  future  standards 
case  are  not  significant  enough  to  deny 
the  waiver  request  on  that  basia. 

Ethyl's  case  also  presents  statistical 
problems.  The  set  of  models  selected-by 
Ethyl  for  this  analysis  is  statistically 
troubling  for  two  reasons.  First  the  set 
represents  only  the  "cleanest"  portion  of 
the  fleet — a  fleet  that  has  substantial 
variability  in  emissions  performance.  It 
is  not  surprising  that  the  lower  tail  of 
such  a  distribution  would  have  very  low 
emissions  with  or  without  MMT.  The 
behavior  of  these  vehicles  reveals  little 
about  the  entire  distribution  and  its 
variability — information  that  is  { 
important  to  a  robust  condusioQ 
regarding  whether  future  vehicles  will 
be  able  to  meet  the  new  and  tougher 
standards  when  operating  cm  MMT. 

The  second  concern  about  the  sample 
for  this  analysis  is  its  small  size.  The 
sign  test  which  is  the  final  step  in  each 
of  the  three  tests  used,  requires  that  at 
least  five  models  be  included  in  the 
analysis  t)efore  it  becomes  possible  for 
the  additive  to  "fail"  any  of  tlie  fcree 
tests.  Even  with  five  models,  the 
additive  only  fails  the  overall  test  if  all 
five  models  fail  individually.  In  most  of 
the  comparisons  that  are  made  in  the 
course  of  the  analysis,  some  models 
drop  out  for  various  reasons  and  leave 
us  looking  at  samples  of  four  or  fewer. 
Even  if  each  of  the  four  models  in  such  a 
comparison  were  to  fail  the  test  (which 
happened  in  one  case),  the  result  would 
be  inability  to  detect  a  difference  at  the 
95%  confidence  level  In  short  as  a  result 
of  Ae  data  limitations  in  Ethyl's 
analysis,  it  would  have  been  impossible 
to  fail  four  of  the  five  test*.  However. 
Ethyl's  data  is  sufficient  to  apply  EPA's 
previously  used  "cause  or  contribute" 
portion  of  the  statistical  tests. 
Application  of  that  portiao  of  the  tests 
to  the  Etb^  data  indicate  that  MMT 
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would  iK)t  cause  or  contribute  to 
vehicles  failing  the  1994  model  year 
standard.  At  the  same  time,  however. 
EPA  is  troubled  about  some  aspects  of 
the  statistical  tests  (as  explained 
above). 

In  any  event,  in  regard  to  both  current 
and  future  standards,  the  Agency  has 
reason  to  believe  that  for  ccxiditions 
other  than  those  used  by  Ethyl  in  its  test 
program,  the  Ethyl  test  data  may 
significantly  understate  the  effect  of 
MMT  on  HC  emissions. 

Ethyl  employed  two  independent 
laboratcffies  ^*  to  test  its  fleet  of  48 
model  year  1988,  light-duty  vehicles  (Le., 
passenger  cars),  including  three  pairs  of 
vehicles  in  each  of  eight  model  groups 
representing  a  broad  spectrum  (over  50 
percent)  of  the  national  1988  car  fleet. 
After  all  of  the  vehicles  had 
accumulated  1000  miles  on  a  dear  (i.e., 
no  MMT  added]  test  fuel  referred  to  as 
"Howell  EEE*','*  one  vehicle  from  each 
pair  was  operated  on  the  same  dear  ftiet 
(the  control  vehicle)  and  the  other 
vehicle  from  each  pair  was  switched  to 
a  test  fuel  composed  of  the  clear  fuel  to 
which  HiTEC  3000  was  added  at  a  level 
of  V^2  gpg  Mn  (the  MMT  vehicle). 

Each  of  the  vehicles  was  tested  for 
HC,  CO  and  NOx  exhaust  emissions  at 
1000  miles  to  establish  matched  vehicle 
pairs  and  then,  after  switching  half  the 
vehicles  to  MMT-containing  fuel,  at 
each  5000-mile  interval  to  75.000  miles  in 
the  case  of  moet  vehicle  pairs  and  to 
100,000  miles  in  the  case  of  several.  The 
actual  emissions  testing  at  each  of  the 
mileage  increments  was  performed 
usmg  dear  fuel  for  both  die  control 
vehicles  and  the  MMT  vehides.  This 
was  done  so  that  the  effect  of 
accumulating  mileage  with  MMT  could 
be  isolated,  since  past  research 
indicates  (and  Ethyl  agrees]  that  the 
emissions  effects  of  MMT  results  from 
manganese  accumulation  over  many 
miles  of  use,  not  from  the  instantaneous 
effect  of  adding  MMT  to  the  fuel.  To 
accumulate  mileage,  Ethyl  utilized  the 
"AltCTnative  Mileage  Accumulation 
Cycle"  (AMA)  which  is  a  standard 
procedure  utilized  to  accumulate 
mileage  for  certification  purposes." 


"  EPA  and  Efhyl's  contract  Ihboratories 
performed  correlation  tests  (i.e..  tests  tt>  measure 
the  variatnlity  of  emisacBis  results  betweeo 
laboratories)  and  Found  tbe  oorrelation  to  be  good. 

**  Howell  EBE  is  a  higb-quality  gaaoline  with  very 
tight  specification  of  chemical  and  physical 
properties.  Ethyl  stated  that  tt  used  Howell  EEE  in 
order  to  minimixe  base  fuel  variations  over  the  life 
of  the  lest  program  so  that  MMT-indncsd  dunge* 
could  be  better  isolated. 

"A  driving  cycle  i*  a  descriptioo  of  bow  to  drive 
a  vehicle  to  accumulate  mileage  including  such 
things  as  what  percentage  of  driving  should  be  done 
at  MdMt  speed  and  what  tbeoweraBavetageaposd 
should  be.  The  AMA  cycle  i»4muS^imSPA 


Ethyl  Bobiected  its  test  data  to  the 
statistical  analyses  used  by  EPA  in  its 
past  consideratian  of  a  request  by  Ethyl 
to  use  MMT  and  to  further  analyses 
developed  by  an  independent 
contractor.  Based  on  diese  analyses,  one 
Ethyl  contractor  reported  the  following 
results:  MMT  at  the  requested 
concentration  had  a  beneficial  impact 
on  NOx  emissitms,  reducing  them  on 
average  by  0.07  gpm  for  the  first  90,000 
miles  and  0.11  gpm  averaged  over  75,000 
miles.  It  also  had  a  benefidal  impad  on 
CO  emissions,  reducing  them  on  average 
by  0.09  gpm  for  the  first  50,000  miles  and 
0.22  gpm  averaged  over  75.000  miles. 
Only  in  the  case  of  HC  emissions  did 
Ethyl's  analysis  indicate  that  MMT  had 
any  adverse  effect:  HC  emissions  were 
on  average  0.018  gpm  greater  for  the 
MMT  vehides  both  for  Uie  first  50.000 
miles  and  for  75,000  miles.'" 

Ethyl  also  submitted  data  (m  the 
catalyst  efficiency  of  the  vehides  which 
it  tested.  Ethyl  performed  back-pressure 
testis'^  on  all  its  vehide  fleet  except  one 
model  group  after  accumulation  of 
75,000  miles.  Back-pressure  tests  were 
also  performed  on  a  pair  of  Ford  Crown 
Victorias,  one  operated  on  MMT-fuel 
and  one  on  clear  fuel,  at  speeds  higher 
than  those  used  in  Ediyl's  46-vehicle  test 
program."  Tbe  results  xA  these  tests 
indicate  that  back-pressure  was  not 
significantly  different  in  die  MMT 
vehides  when  compared  to  the  dear 
fuel  vehides.  Ethyl  also  operated  two 
5.7  liter  Corvettes  at  extremely  high 
speeds  (100  mph)  for  25,000  miles,  one 
using  MMT  fuel  and  one  using  dear  fuel. 


Mobile  Source  Advisory  Circular  S7-A.  (See  Oodiei 
A-01-46)  and  Is  essentiaOy  prescribed  for  use  by 
manufacturers  to  accomtdate  mileage  for 
certification  of  vefaiclet  (See  40  CFR  aSAI2-aB).  A 
driving  cycle  is  used  so  ttiat  test  vshidea 
accumulate  mileage  in  a  manner  that  is  aappetedly 
representative  of  in-use  vehides.  The  eiusaioo*  of  a 
test  vehicle  that  has  accumulated  mileage  according 
to  a  driving  cycle  representative  of  in-uae  vehicles 
are  more  likely  to  be  repreacotative  of  ia^ne 
vehicles'  emissions.  There  afc  aclaally  three 
alternative  cycles  associated  with  the  AMA; 
however,  the  average  speeds  of  the  three 
alternatives  are  very  similar  ranging  from  29.9  mph 
to  30.72  mph. 

"  Ethyl  1880  Waiver  Applicatioa  appendix  Z.A. 
pp.  D-25  through  D-27.  (Based  ob  inlegraled 
emissioiu  analysis  of  data  set  ETHY14S2.) 

"  Back  pressure  tests  are  used  to  detennine  if 
significant  plugging  has  occurred  in  a  vehicle's 
catalyst.  The  total  piuaaait  ahead  of  the  catalyst  is 
back  pressure.  This  preanre  is  a  nearace  of 
constriction  in  tloM  through  the  exhaust  system 
caused  by  flow  of  the  exhaust  through  the  emissions 
control  system  and  '.he  notse^redudng  components 
of  the  vehicle.  If  plugging  has  ocoorred  in  a  vakide. 
the  total  pressure  ahead  of  its  catalyst,  the  back 
pressure,  should  be  greater  thaa  expected  (e.g.. 
greater  than  a  matching  control  vehicle). 

**  In  this  program  the  maximum  speed  wanSS 
mph  for  the  first  2S.oaemnesafidSOinjAfar  an 
additioiial  laOBO  oulaa. 
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Althou^  flimilar  in  magnitude,  the  bade 
preuuie  for  the  MMT  vehicle  was 
slightly  hi^r  than  that  for  the  clear 
vehicle.  Ethyl  also  presented  catalyst 
efficiency  **  data  based  on  engine«ut 
emissions  of  its  fleet  and  based  on 
"slave  engine"  testing  «•  for  half  of  its 
fleet  Results  of  the  slave  engine  testing 
indicated  no  statistically  si^ificant 
difference  between  die  catalyst 
efficiencies  for  the  MMT  vehicle 
components  when  compared  with  the 
clear  vriiicle  components.  Finally,  four 
Chevrolet  Corsicas  were  oparatwl  to 
loaooo  miles,  two  utilizing  MMT  fuel 
and  two  clear  fiid.  The  puipose  of  tiUs 
testing  was  to  investigate  die  MMTs 
effect  on  the  catalyst  for  a  longer 
mileage  interval  than  the  75,000  miles 
over  wdiich  most  of  Eth^'s  fleet  was 
driven.  However,  these  Corsicas  were 
not  driven  at  speeds  different  from  the 
vehicles  in  Ethyl's  48-vehicle  program. 
Catalyst  efficiencies  of  the  MMT 
vehicles  were  not  significantly  different 
when  compared  to  £e  clear  1^1 
vehicles. 

As  mentioned  previously.  Ford 
presented  original  test  data  which  Ford 
said  supported  its  contention  that  actual 
in-use  KAiT-induced  HC  emissions 
increases  are  potentially  far  greater  tiian 
those  reported  by  EOiyL**  Ford 
conducted  testing  on  a  more  limited 
scale  utilizing  ei^t  vehicles, 
r^resenting  two  model  groups,  run  for 
105.000  miles.  Ford  chose  two  model 
groups  which  are  representative  of  its 
newest  tedmology  vehicles.  One  (die 
Explorer)  represented  a  technology  diat 
Ford  believed  may  be  especially  prone 
to  exhibit  a  buildtqi  of  manganese,  due 
to  significantiy  hi^er  operating 
temperatures  and  loads  than  titose  of 
passenger  cars.  The  other  model  group, 
the  Escorts,  had  close  coupled  catalysts, 
a  design  which  is  being  incorporated 
into  many  new  vehicles  in  order  to  meet 
tighter  emissions  standards.  Like  Ethyl, 
Ford  used  both  vehicles  run  on  clear  fuel 
(md  vehicles  run  on  fiiel  containing  Vit 
gpg  MMT.  However,  Ford's  test  program 


**  Catalyit  eificieney  ta  a  meuofe  of  what 
fractian  of  the  MBiMioM  «iteciiM  die  oatalyM  we 
aetaally  raaovad  (or  catalyMd)  by  Iha  oatalyat 

«•  "8b««  a^iaa  taaiii«r  b  dw  lMag«  ol  vriiida 
componento  on  a  aio^  engiiM  which  la  not  In  a 
veUde.  fai  IhU  caaa,  cataljrat  effldendet  betwrwn 
control  and  MMT  vehkdaa  wne  invMttgatad  uaing 
exhaual  gaaaa  tarn  Ihla  alnsla  aotina  Whidi  wara 
routed  through  the  removed  catalysta.  This  would 
likely  reault  in  a  more  accurate  analyala  of  catalyat 
effidancy.  ainoe  one  poaalbie  conioiiBdlng  factor, 
vehide  to  veUda  variability,  would  be  dimlnatad. 

*■  EPA'a  emiaalOBa  tettins  lab  and  Ford'a  lab 
routinely  undergo  oonelation  teating  and  the  data 
imUcate  that  eonelation  ia  good  between  the  laba. 
(See  nemoiaiidttB.  wUh  attached  data,  from  Martin 
R  Reinemaa  EPA  Manager  of  Coneiatioa  and 
Enginaaring  Sanrtoaa.  OfBoa  of  Mobile  Sowcaa. 
January  3, 1982.  Doekat  A-m-4S.) 


differed  from  Emyl's  program  in  several 
ways.  When  aocmnulatir^  mileage.  Ford 
utilized  a  oommerdal  gasoline  which 
contained  all  of  the  aiMitives 
(detergents,  etc.)  tjfpically  found  in  sudi 
fuels.  As  mentioned  previously,  Ethyl 
utilized  a  very  high  quality  test  fuel  with 
tight  specifications  uid  no  additives. 
(Although  used  for  actual  emissions 
testing  purposes.  Ethyl's  fuel  would  not 
be  allowed  for  mileage  accumulation 
when  certifying  vdiides  since  it  is  not 
representative  of  iuMise  fiieL)  When 
accumulating  mUeage,  Ford  utilized, 
what  it  caUed  its  "durability  cycle" 
whidi  it  had  previously  developed. 
Compared  to  the  AMA  cycle  used  by 
Ethyl  Ford's  driving  cycle  has  a  hi^er 
average  speed  (54  miles  per  hour  (mph) 
versus  30  mph),  and  a  higher  percentage 
of  hi^  speed  tfriving.**  (As  previously 
mentioned.  Ethyl  utilized  die  AMA  cycle 
used  for  ontification  purposes.) 
Additionally,  in  die  Ford  program, 
vehicles  were  tested  for  emissions  at 
five  mileage  intervals  (5,000, 20,000, 
55,000, 85,000  «•  and  105,000  miles)  and 
six  emissions  tests  were  done  at  each 
testing  interval  Ethyl  by  comparison, 
conducted  testing  every  5,000  miles  to 
7SJX0  miles  (15  intervals)  and  utilized 
two  emissions  tests  at  each  interval** 
Ford's  MMT  vehicles  showed  HC 
emissions  ai2  gpm  higher,  on  average, 
than  the  control  vehicles  (compared 
with  0.018  gpm  seen  in  the  Ethyl 
program). 

EUiyl  stated  diat  the  Ford  results 
generally  reflect  the  emissions 
performance  of  a  sin^  test  vehicle  and 
that  the  rMults  are  not  credible.  EPA 
evaluated  the  Foid  data  and  has 
cooduded  diat  die  Foid  HC  test  data 
represent  a  very  small  set  of  model 
groups,  only  two,  that  were  not  selected 
throu^  a  statistical  sampling  process, 
llius,  very  litUe  can  be  said  in  a  purely 
statistical  way  about  the  implications 
that  the  sample  results  have  for  the 
perf  onnanoe  of  the  vehide  fleet  as  a 
whole.  The  Ford  data  have,  however, 
been  examined  on  a  model-by-model 


«*  Ford  indloatad  diat  dri««a  wiw  ecenBolalad 
mileasB  in  iti  iaal  pra^wB  wwa  aakad  to  follow 
poated  ipaad  liaila.  Ford  iwiicatad  that  the  cycle 
conaiated  of  IS  dly  drivii«  (2S  to  46  mph).  SS 
gravel  or  off  road  driving  (25  to  48  mph),  SOU  laral 
driving  (45  to  S6  mph).  MMl  70K  highway  driving  (as 
mph).  Poated  apeod  teita  are  ahown  In  parenlhaaaa. 
By  way  of  GOQipaiiaoa.  the  AMA  oyde  oonalata  of 
ia.1%  of  drivli«  at  30  mph.  Z2.S  at  35  nvh.  2D«  at  40 
mph.  a4  at  48  mph.  Vl%  at  variable  apeed  and  one 
of  the  thrae  following  opliaaa:  laTH  at  SO  «Hih  or 
ltS%  at  65  mph  or  S4I%  and  7.9X  at  55  mph  and  70 
mph,  respectively. 

**  In  fact  only  two  of  the  four  Eacorti  ware  taaled 
at  SSXno  mflea. 

**  Altho«#  Bdiyl  conducted  addltioBal  awiaatoaa 
teatf  at  aoma  mileage  iotervala  urban  the  initld  two 
teeta  thawed  Ugh  wiatiaa.  Ihaoe  adOttonal  lat«* 
tvere  not  uaad  in  BthyTa  analyaie  of  ita  data. 


basis  to  see  what  they  tell  us  about  the 
likely  behavior  of  vehides  from  each  of 
the  two  model  groups. 

The  Ford  Escort  data  failed  three  of 
the  five  tests  performed  on  them.**  Data 
from  die  Explorer  model  failed  all  five 
tests.  Thus  die  picture  that  emerges  from 
examining  the  HC  data  for  these  models 
is  one  of  definite  increases  associated 
with  MMT  in  both  cases.  In  one  of  the 
two  models  the  increase  was  not 
suffident  to  cause  a  failure  of  the 
current  HC  standard  by  the  "cause  or 
contribute"  test  and  one  other  test  In 
the  other  model  the  Explorers,  the 
increase  brings  about  an  unequivocal 
failure  of  the  current  HC  emissions 
standard. 

Ford  also  exchanged  the  catalysts  and 
oxygen  sensors  between  each  pair  of 
vehides  after  100,000  miles  of  operation 
and  tested  for  emissions  effects. 
Generally,  for  HC  emissions,  the  MMT 
vehides  performed  better  with 
components  from  the  control  vehicles 
and  the  control  vehicles'  performance 
degraded  when  run  with  components 
from  the  MMT  vehicles.  (A  graphical 
summary  of  the  results  of  this 
"component  interchange"  data  can  be 
seen  in  appendix  1.)  Ford  conduded  diat 
the  data  cLsarly  show  that  MMT  impairs 
to  a  significant  degree  the  performance 
of  emission  control  devices. 

Toyota  also  submitted  data  on  a 
single  vehide  which  was  operated  for 
^  30,000  miles  on  MMT-containing  fuel 
after  which  the  oxygen  sensor  and 
catalyst  were  replaced  with  new 
components  and  then  driven  on  fuel  not 
containing  MMT  for  30.000  miles.  Toyota 
also  used  a  driving  cycle  with  an 
average  speed  (417  mph)  higher  dian 
that  used  by  Ethyl  for  mileage 
accumulation  and  used  fuel  with  ivhat 
Toyota  believed  was  a  relatively  high 
trace  level  of  lead  than  that  usually 
found  in  unleaded  gasoline  (OAMS  gpg 
lead)  and  oil  with  a  relatively  hi^ 
phosphorus  level  (0.13  weight  percent). 
Toyota  referred  to  this  test  procedure  as 
the  'Toyota  9-Laps"  and  presented 
evidence  which  it  said  suggested  that 
the  catalyst  degradation  seen  by 
vehides  using  die  Toyota  9-Lap  test  was 
very  similar  to  in-use  catalysts  tested  by 
Toyota.  Hence.  Toyota  suggested,  diese 
"adjustments"  made  in  creating  the 
Toyota  9-Lap  make  the  testing  of  a 
'vehide  more  consistent  with  what 
would  happen  in  actual  in-use  driving. 


••  TeaU  peiferawd  on  both  modal ) 
(1)  Detaricratiaa  (actort  laat  (a)  violation  I 
teat  (3)  manlwaw  percentage  ewcaading  the 
elandard  taat  and  (4)  "cauae  or  contribute"  test  A 
deacription  of  thia  analyds  can  be  found  In  a  memo 
to  Docket  A-ei-4S  fmi  John  Hoitoy,  EPA.  dated 
Jannaiy  7,  iflSt. 
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Toyota's  data  indicated  an  HC  level 
after  the  first  30,000  miles  of  vehicle  use 
(on  MMT  fuel)  about  0.1  gpm  higher  than 
the  same  vehicle  after  the  vehicle  was 
driven  for  a  second  30,000  mile  interval 
with  a  new  catalyst  and  oxygen  sensor. 
Toyota  also  submitted  data  indicating 
that  the  efficiency  at  which  the  catalyst 
was  operating  for  the  MMT-exposed 
components  was  less  than  that  for  the 
non-MMT  exposed  components. 

Ethyl  criticized  both  the  Ford  data  and 
the  Toyota  data.  Ethyl  stated  that  the 
Ford  "fleet"  is  not  representative  of  the 
national  fleet  in  that  it  contains  only 
two  model  groups  and  that  half  of  the 
vehicles  (the  Explorers)  were  "prototype 
vehicles"  unrepresentative  of  any 
existing  production  vehicles.  EPA  agrees 
with  E&yl  that  the  Ford  test  vehicles  are 
not  representative  of  the  entire  U.S. 
fleet.  As  mentioned  earlier,  the  fact  that 
Ford's  fleet  is  not  representative  is  one 
of  the  reasons  that  Ford's  data  is 
insufficient  to  determine,  using  EPA's 
past  statistical  tests,  whether  MMT  will 
cause  or  contribute  to  significant 
emissions  noncompliance.  At  the  same 
time,  the  Escort  and  Explorer  represent 
a  signiflcant  portion  of  the  vehicle  fleet, 
about  four  percent  of  vehicle  sales  for 
1991  in  the  U.S.  *•  More  importantly. 
Ford's  data  is  sufficient  to  indicate  that 
MMT  may  affect  vehicles  more 
adversely  under  operating  conditions 
different  from  those  Ethyl  used  in  its  test 
program.  The  concern  that  Ford's  data 
raises  is  not  so  much  that  particular 
models  like  the  Escorts  and  the 
Explorers  are  more  sensitive  to  MMT 
exposure  than  others,  but  that 
differences  in  driving  cycle  or  other 
operating  conditions  may  lead  to 
differences  in  MMT's  emmission  effect. 
If  operating  conditions  are  key  to 
MMTs  effect,  then  many,  or  even  most, 
models  may  be  more  seriously  affected 
by  MMT  than  Ethyl's  data  indicate 
under  certain  conditions.  As  a  result, 
EPA  believes  Ford's  data  may  be 
instructive  despite  the  fact  that  Ford 
tested  only  two  models. 

Ethyl  was  also  concerned  that  the 
Explorers  which  Ford  used  were 
"prototypes"  unrepresentative  of 
existing  production  vehicles.  Ford  has 
stated  that  the  Explorers  tested  are 
different  from  production  vehicles  only 
in  their  engine  design  and  air  pump, 
which  are  representative  of  1993  model 
year  production  engines  and  air  pumps. 
Moreover,  none  of  the  Explorers' 
emission  control  related  equipment  (i.e, 
catalyst  and  oxygen  sensor)  are 
different  from  current  model  vehicles. 
Based  on  its  knowledge  of  vehicle 


design  and  development,  the  Agency 
believes  that  these  vehicles  are 
substantially  similar  to  vehicles  which 
are  currently  used  or  will  be  used  in  the 
future.  For  the  reasons  given  earlier, 
EPA  believes  that  testing  of  such 
prototype  vehicles  is  appropriate 
because  MMT's  effect  on  vehicles' 
ability  to  meet  the  1994  model  year 
standards  is  relevant  to  whether  MMT 
should  be  granted  a  waiver. 

Ethyl  also  criticized  Ford's  component 
interchange  data  pointing  out  that,  for  at 
least  some  of  the  Ford  component 
interchange  data,  when  the  HC 
emissions  increased  after  putting  an 
MMT-exposed  catalyst  in  a  clear 
vehicle,  CO  and  NOx  emissions  did  not 
likewise  increase.  Ethyl  concluded  that 
if  "the  additive  had  truly  impaired  the 
catalyst,  one  would  expect  to  see  this 
impariment  reflected  for  all  emissions, 
not  just  HC  emissions."  *''  EPA  does  not 
agree.  In  order  to  draw  this  conclusion, 
one  would  have  to  assume  that  the 
chemical  and  physical  processes 
whereby  each  exhaust  species  is 
catalyzed  are  identical.  This  is  not  the 
case.  The  catalyst  component  material 
which  breaks  down  HC  and  CO  is 
different  than  that  which  breaks  down 
NOx-  Furthermore,  the  physical  and 
chemical  processes  involved  in  catalysis 
of  CO  ahd  HC,  such  as  surface 
adsorption  are  different.**  Additionally, 
the  complex  interactions  between  these 
exhaust  species,  the  catalyst  amd 
manganese  are  not  understood. 
Therefore,  it  is  not  possible  to  conclude 
that  the  presence  of  manganese  on  the 
catalyst  should  effect  all  species  in  the 
same  manner.  Therefore,  the  Agency 
believes  that  the  mere  fact  that  different 
emissions  were  affected  differently  by 
the  appearent  catalyst  degradation  seen 
by  Ford  does  not,  in  itself,  impugn  the 
Ford  data. 

Ethyl  also  stated  that  vehicle 
maintenance  logs  provided  by  Ford 
demonstrated  inconsistent  treatment  of 
its  test  vehicles.  Ethyl  indicated  that 
Ford  replaced  ignition  system 
components  and  spark  plugs  apparently 
using  different  types  of  components  in 
different  vehicles  of  the  same  model 
tjTje.  Concerning  these  issues.  Ford 
noted  that,  during  the  course  of  the  test 
program,  spark  plugs  slightly  different 
from  the  initial  components  Were  used 
as  replacement  parts  for  some  vehicles. 
Ford  stated  that  the  plugs  were  of  the 
same  type  and  heat  range  as  the  initial 


plugs.  The  Agency  believes  that  this 
type  of  Slight  variation  in  plug  design 
would  likely  not  materially  effect 
emissions  of  the  vehicle  since  the  plug 
was  the  appropriate  application  and 
heat  range.  As  to  the  ignition  system 
component  changes.  Ford  has  stated 
that  these  components  were  materially 
identical,  were  of  a  design  which  had 
previously  proven  their  durability  and 
reliability  and  which  would  not  account 
for  any  emission  or  emission 
deterioration  differences  between  the 
vehicles.  Hence,  the  Agency  agrees  that 
the  change  in  ignition  components  that 
took  place  would  not  have  affected  the 
emissions  differences  between  the 
vehicles  because  the  components  were, 
as  stated  by  Ford,  materially  identical. 

Ethyl  also  stated  that  Ford's  vehicles 
experienced  electronic  engine  control 
software  problems  and  that  vehicle 
maintenance  logs  provided  by  Ford 
demonstrated  inconsistent  treatment  of 
its  test  vehicles.  The  software  problems 
to  which  Ethyl  refers  are  concerned  with 
occurrences  in  Ford's  maintenance  logs 
which  indicate  that  the  "check  engine 
light"  **  was  illuminated.  It  its  reply 
comments.  Ford  indicated  that 
engineering  evaluations  of  the  vehicles 
were  conducted  after  any  check  light 
illumination  and  that  these  evaluations 
did  not  indiciate  emissions  system 
malfunctions,  but,  rather,  that  the 
sensing  logic  or  methodologies 
associated  with  these  devices  were 
shown  to  be  more  sensitive  than 
necessary.  The  Agency  believes  that, 
lacking  any  additional  information 
regarding  Uie  emissions/related  *° 
significance  of  illumination  of  these 
lights,  engineering  evaluations  by  Ford 
that  the  illumination  were  due  to  an 
overly  sensitive  logic  design  are 
sufficient  to  reassure  the  Agency  that 
the  illumination  of  these  devices  did  not 
indicate  emissions  problems  which 
should  be  taken  into  consideration. 

Ethyl  also  noted  that  emissions  tests 
were  not  always  conducted  by  Ford 
before  and  after  maintenance  of  its 
vehicles.  Ford  has  supplied  data  that 
indicate  that  it  did  conduct  emissions 
tests  prior  to  and  after  emissions-related^ 
maintenance.  It  would  be  highly  unlikely 
that  non-emissions-related  maintenance 
would  have  any  effect  on  emissions 
performance.  In  fact,  the  regulations  for 


**  Automotive  Newt,  Deceml>er  9, 1991. 


<*  Ethyl  Comments,  November  26. 1991.  21. 

*•  Heterogeneous  Catalysis:  Principle  ft 
Applications  2nd  cd.,  G.C.  Bond.  Clarendon  Press. 
Oxford.  1967. 

Heterogeneous  Catalysis  in  Practice,  Charles 
Satterfield.  McGraw-Hill.  New  York.  1960. 


**  These  diagnostic  lights  indicate  to  the  driver 
(by  illumination)  that  there  may  be  a  problem 
associated  with  a  vehcile  component.  "Software"  or 
computer  directions  which  are  associated  with  this 
feature  "tell"  the  light  when  to  illuminate  as  a  result 
of  electronic  signals  which  emanate  from  various 
vehicle  components.  ' 

">  The  Agency  has  defined  emissions-related 
maintenance  at  40  CFR  86.060-25. 
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certificatioo  do  not  requir*  enuMions 
testing  before  and  after  all  unscheduled 
maintenance.  Therefore,  the  Agency 
believes  that  testing  before  and  after 
emissions-related  maintenance  is 
sufficient  to  assure  that  the  breakdown 
of  components  within  the  vehicle  did  not 
drive  the  emissions  changes  seen  by 
Ford 

Ethyl  also  pointed  out  that  a  "prep" 
cycle  *^  was  not  conducted  by  Ford 
prior  to  emissions  testing.  Ford  has 
replied  that  a  prep  cyde  was  conducted 
just  prior  to  emissions  testing  of  the  first 
of  several  repeated  tests  but  not  before 
each  subsequent  test  of  a  series  of  tests 
at  each  mileage  interval  The  Agency 
agrees  with  Ford  that  an  additional  prep 
cycle  prior  to  each  repeated  test  at  a 
single  mileage  interval  would  not  have 
significandy  altered  the  results  of  the 
emissions  tests.  In  the  case  of 
subsequent  tests  after  the  initial 
emissions  test  (which  was  itself 
proceeded  by  a  prep  cycle],  driving 
associated  with  the  previous  emissions 
test  would  ensure  that  no  erratic 
circumstances  had  been  encountered 
prior  to  testing  the  vehicle.  Furthermore, 
since  both  clear  and  MMT  vehicles  were 
treated  similarly,  any  difference  in 
emissions  between  die  two  would  likely 
not  be  due  to  lack  of  a  prep  cycle.** 

Ethyl  also  argued  that  the  driving 
cycle  used  by  Ford  was  not  the  cyde 
used  for  certification  testing  and,  in  any 
event  was  not  representative  of  actual 
in-use  driving.  The  fact  that  Ford  used 
other  than  the  certification  durability 
cycle  is  not,  by  itself,  a  problem  with 
Ford's  test  program.  Tlie  purpose  of  the 
certification  durability  cycle  is  to 
represent  in-use  driving  for  the  purpose 
of  determining  whether  a  production 
prototype  vehide  will  meet  emissions 
standards  in-use.  As  a  matter  of 
practicality,  the  Agency  has  required  the 
use  of  a  specified  "average"  cycle  for 
mileage  accumulation  in  the  certification 
of  vehicles.  However,  the  Agency 
believes  that  driving  habits,  like  any 
human  activity,  vary  over  a  range. 
Hence,  it  is  reasonable,  when  evidence 
is  presented  suggesting  that  a  driving 
cyde  outside  that  used  for  certification 
may  result  in  very  different  effects  from 
use  of  an  additive,  that  the  Agency 
consider  the  repercussions  of  such 
effects.  Furthermore,  some  automakers. 


*'  A  **prep"  cycle  !•  the  driving  of  a  vefaidt  for  a 
short  distance  prior  to  the  actual  amissions  test  to 
ensuM  that  atratic  driving  or  onamat  ooodiUoM 
(e^..  extreiae  heat  or  oold)  i«st  prior  to  taetta^  does 
not  have  an  uDdue  influanne  on  the  emitskwia  leet 
itself. 

*■  See  memorandum  from  Martin  %.  Reinentaa. 
EPA  Manager  of  Correletion  and  Bngnearing 
Servtet.  Office  of  Mebde  Sowcaa.  laoMiy  a.  lass. 
Docket  A-et-M. 


believe  that  vehicles  are  subfected  to 
more  severe  conditions  in-use  than  the 
certification  cyde  represents.  Since 
automakers  whose  vehicles  do  not 
comply  with  standards  in-use  face  recall 
of  their  noncomplying  vehides,  they 
have  a  strong  incentive  to  realistically 
appraise  in-use  conditions  for  their 
effect  on  vehicle  emissions  compUance 
and  to  test  their  cars  accordingly.  Thus, 
Ford's  use  of  other  than  the  certification 
cycle  is  not  necessarily  inappropriate. 

EPA  agrees  that  the  Ford  test  program 
used  a  driving  cyde  that  was  not 
representative  of  "average"  in-use 
driving.  Indeed,  the  Agency  doubts  that 
the  Ford  cyde  is  representative  of  the 
experience  of  more  than  a  few  in-use 
vehides.  Notwithstanding  this,  the  Ford 
program  does  suggest  that,  under 
conditions  other  than  those  used  in  the 
Ethyl  program,  vehides  show 
substantially  higher  MMT-induced  HC 
emissions  increases  than  those  found  by 
EthyL  Because  of  the  relationship 
described  earlier  between  high  driving 
speeds,  engine  temperatures  and 
manganese  deposition,  EPA  beUeves 
that  the  difference  in  driving  cydes 
between  the  Ethyl  and  Ford  test 
programs  is  the  likely  reason  for  at  least 
some  of  the  differences  in  test  results. 
The  Agency  believes  that  the  AMA 
cyde  diat  Ethyl  used  reflects  a  mileage 
accumulation  driving  cycle  that 
approaches  the  average;  however, 
available  data  on  driving  cyde  is 
inadequate  to  reliably  establish  the 
distribution  of  driving  cycles  around  the 
average  cyde.*'  In  fact  the  Agency  is 
currendy  investigating  the  driving  cydes 
to  which  in-use  vehides  are  subjected 
as  part  of  its  implementation  of  section 
206  of  the  Act  This  data  will  not  be 
available  untU  the  spring  of  1992.  Since 
the  Agency  has  only  180  days  to 
consider  a  waiver  application,  it  was  not 
possible  to  determine,  with  reasonable 
confidence,  how  many  vehides  are 
subjected  to  driving  cydes  "more 
severe"  (Le.,  higher  speed)  than  the 


*■  EPA  lound  fo«r  data  aets  oonaamiag  in-aaa 
driving  cycles.  Two  of  them  do  not  provide  any 
Information  on  the  distrilmtian  of  driving  cycles 
around  tiie  avenge.  A  third  set  is  based  on  diaries 
kept  by  vaUde  oernaf*  and  aa  aech  is  not  as 
reliable  as  data  t»ased  on  iadependently  owmitorad 
vehicles.  The  third  data  set  also  does  not  reflect 
actual  speed  traveUed.  "Hie  fourth  set  is  based  on 
well-monitored  (by  tnstiaients  insetted  in  the 
vehicle)  «<ahicles  but  is  limited  to  a  relatively  Mnall 
number  of  wUdes  ia  oae  araa  of  the  country  over  a 
relatively  short  period  and  thus  is  not  broad-based 
enough  to  permit  generalising  to  the  rest  of  the 
coeatnr.  Purthsimeis.  It  has  been  suggested  that  the 
use  of  instruaaoi  ■eBlteied  vekidea  to  atady 
driving  habits  may  skew  Mm  laanlts  since  •■ 
operator  may  diiwe  difbranlly  if  the  operator  kaowa 
his  driving  is  Iwlqg  eodataally  ■oaltorad.  (See 
"Data  fcaa  IM«li«  Cyde  StudtaT.  BPA  aubnitaioR 
tor 


average  or  how  much  more  severely 
those  cars  are  driven.  Even  if  the 
distribution  of  driving  cydes  around  the 
average  were  known,  the  Agency  does 
not  iiave  enotigh  infonnatioa  to 
determine  how  the  HC  emissions 
increases  seen  in  the  Ethyl  program 
would  be  affected  by  driving  cydes 
more  severe  than  the  AMA  but  less 
severe  than  Ford's.  The  only  data  points 
it  has  on  the  effect  of  driving  cyde  on 
MMT-induced  HC  increases  are  those 
fit)m  the  Ethyl  and  Ford  test  programs. 
Until  additional  testing  Is  done  using 
driving  cydes  intermediate  in  severity 
to  the  Ethyl  and  Ford  cycles,  EPA 
cannot  map  the  shape  of  the  curve 
defining  the  relationship  between 
driving  cyde  and  MMT  HC  effect— it 
coidd  be  linear  or  there  could  be  a 
"Uveshold"  point  after  which  MMTs 
effect  does  not  worsen.  Thus,  despite 
the  fact  that  Ford's  driving  cycle  is  not 
representative  of  in-use  driving,  its  use 
appears  to  have  confirmed  that  MMTs 
effect  on  HC  increases  will  worsen  «vith 
more  severe  driving.  Until  more  is 
known  about  in-use  vehicles'  driving 
cydes  and  the  effects  of  those  cydes  on 
MMT-induced  HC  increases,  EPA 
.  cannot  condude  that  MMT  will  not 
cause  or  contribute  to  emissions 
increases  based  on  the  Ethyl  data  alone. 
Furthermore,  aldiough  the  Toyota  test 
program  design  is  open  to  some 
criticism.**  the  limited  data  is 
suggestive  of  a  larger  MMT-induced 
increase  in  HC  emissions  espedally  in 
light  of  its  similarity  to  the  Ford  data. 
Ethyl  indicated  that  tiie  hi^-speed 
testing  which  it  had  performed  Indicates 
that  no  catalyst  problems  should  occur 
at  driving  cycles  outside  of  "the 
average".  Catalyst  durabiUty  tests 
performed  by  Ethyl  on  most  of  its  48- 
vehide  fleet  as  well  «s  on  other  vehicles 
which  were  driven  using  high-speed  or 
high  stress  driving  cydes  were 
evaluated  by  EPA.  As  mentioned 
previously,  these  involved  back- 
pressure tests  on  the  48-vehicle  fleet 
after  75,000  miles,  on  two  Crown 
Victorias  driven  at  higher  speeds  for  a 


**  For  example,  the  «ae  of  the  seme  vehicle  aa  a 
control  and  an  MMT  vehide  by  Toyota  kaa  bsaa 
criticiaed  as  poor  propam  design  aiaoe  aay 
observed  MMT-effect  oouid  be  simply  due  to 
variation  between  the  quality  of  components. 
(When  a  separate  cootrol  end  test  veMde  is  used. 
this  variability  can  be  taken  into  aooaeaL)  Tofota 
beUeves  that  since  die  "oontrol"  portioa  efihe  test 
occurred  after  the  vehicle  had  bean  expoeed  to 
MMT.  tf  anything  this  would  minimise  the 
differenoes  in  HC  amiasians  betwMM  (he  M 
contnl  vakida. 

The  additioo  af  aii^tly  Ughar « 
leveU  of  lead  (la  Itw  ^saline)  awi  phaapiwfui  (is 
the  motor  oH)  by  TcqroU  also  oMy  have  lad  la 
Increased  eelaiyet «' 
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total  of  45,000  miles,  and  on  two 
Corvettes  driven  for  25,000  miles  at  very 
high  speeds.  The  40-vehicle  fleet  data 
appear  to  indicate  that  at  higher  mileage 
(75,000  miles)  and  for  the  driving 
conditions  under  which  Ethyl's  48- 
vehicle  fleet  was  tested  (the  AMA 
driving  cycle],  httle  or  no  plugging 
occurred.  The  tests  on  the  fwo  Crown 
Victorias  suggest  that  httle  plugging 
occurred  up  to  45,000  miles  at  speed 
despite  the  fact  that  the  cars  were 
driven  more  severely  than  the  AMA. 
The  tests  on  the  two  Corvettes 
suggested  that  at  low  mileage  (25,000 
miles)  and  very  high  speeds,  some  small 
amount  of  increased  plugging  occurred. 

EPA  does  not  beHeve  that  Ethyl's 
back-pressure  test  data  establishes  that 
MMTs  emissions  effect  is  not  worsened 
by  more  severe  driving.  The  back- 
pressure data  for  vehicles  that  were 
subjected  to  high-speed  driving  are 
limited  to  only  four  vehicles  from  two 
model  groups  and  over  a  mileage  range 
which  is  less  than  the  vehicles'  useful 
life.  Hence,  although  the  75,000-mile 
fleet  back-pressure  testing  indicates 
little  plugging,  the  data  on  the  potential 
for  high  speed  driving  to  increase 
plugging  is  too  limited  to  come  to  a 
statistically  sound  conclusion. 
Furthermore,  it  is  not  apparent  that 
plugging  of  the  catalyst  is  the  only 
mechanism  which  may  result  in 
increased  HC  emissions  or  catalyst 
degradation.  In  fact,  automakers  and 
catalyst  manufacturers  indicate  that  the 
mere  presence  of  manganese  on  the 
surface  of  the  catalyst  may  reduce  the 
number  of  sites  at  which  emissions  may 
be  catalyzed.  Hence,  back-pressure  data 
do  not  necessarily  prove  that  substantial 
degradation  has  not  taken  place. 

Likewise,  the  catalyst  efficiency  data 
was  collected  on  vehicles  which  had 
operated  at  speeds  associated  with  the 
AMA  driving  cycle,  and  thus  no 
conclusions  can  be  reached  regarding 
catalyst  e^iciency  at  higher  speed 
cycles  for  a  representative  number  of 
vehicles  over  the  appropriate  "useful 
life"  of  the  vehicles. 

As  mentioned  previously, 
Environment  Canada,  in  its  comments, 
stated  that  it  had  little  data  on  MMT 
effects  on  Canadian  vehicles,  but  that  it 
appeared  that  only  a  relatively  small 
number  of  catalysts  installed  on 
Canadian  vehicles  had  been  adversely 
affected  by  plugging.  It  indicated, 
however,  that  difference  between  the 
Canadian  and  United  States  vehicle 
emission  control  programs  made  it  less 
likely  that  any  catalyst  plugging  would 
be  discerned  in  Canada  than  might  be 
the  case  in  the  United  States.  In  light  of 


these  comments,  EPA  did  not  find 
Canada's  experience  instructive. 

The  Agency  believes  that  without 
additional  investigation  as  to  what 
parameters  alter  the  effect  of  MMT  on 
emissions,  it  is  impossible  to  say 
precisely  why  Ford  (or  Toyota)  saw 
significantly  greater  emissions  increases 
with  MMT  use  than  Ethyl  saw.  As  noted 
earlier,  EPA  believes  a  likely  candidate 
parameter  to  explain  the  differences 
between  the  Ford  and  Ethyl  results  is 
driving  cycle.  In  the  past  the  Agency 
has  said  that  in  order  to  meet  the  section 
211(f](4]  burden,  it  is  reasonable  for  an 
apphcant  to  choose  a  representative 
subset  of  the  fleet  to  predict  what  effect 
the  additive  would  have  on  the  entire 
U.S.  fleet  Hence,  the  Agency  has 
always  accepted  data  from  test 
programs  which  "model"  the  fleet  in 
support  of  waiver  applications. 
Nevertheless,  if  an  interested  party  were 
to  present  data  that  a  potentially 
significant  subset  of  the  fleet,  not  tested 
by  the  applicant,  was  especially 
susceptible  to  the  negative  effects  of  the 
additive,  it  would  not  be  unreasonable 
for  the  Agency  to  require  specific  testing 
on  representative  models  of  that  sub- 
fleet.  Likewise,  the  Agency  in  the  past 
has  accepted  emissions  testing  based  on 
"average"  driving  cycles  using 
"average"  fuels  for  additive  testing.  In 
this  case,  however.  Ford  has  presented 
reasonably  reliable  data  that  suggest 
that  MMT  may  have  a  significantly 
different  effect  on  a  potentially 
significant  subset  of  the  fleet  that 
operates  outside  of  the  "average"  based 
upon  factors  other  than  model  type 
(such  as  driving  cycle).  Further,  "Toyota 
has  presented  data  that,  although 
problematic,  is  notably  similar  to  the 
Ford  data.  In  the  face  of  such  data,  the 
Agency  may  reasonably  conclude  that 
the  waiver  applicant  has  not  met  its 
burden  of  establishing  that  its  additive 
will  not  cause  or  contribute  to  vehicles' 
noncompliance  with  emissions 
standards  and  that  testing  under  certain 
"non-average"  conditions  is  required. 

Ethyl  has  asserted  in  its  application 
that  upon  presentation  of  a  prima  facie 
case  that  use  of  HiTEC  3000  will  not 
cause  or  contribute  to  the  failure  of 
emission  control  devices  to  meet 
applicable  standards,  the  burden  of 
proof  then  shifts  to  others  trying  to 
refute  or  critique  that  case.  EPA  does 
not  agree.  The  statute  states  that  the 
waiver  applicant  must  estabUsh  that  the 
additive  does  not  cause  or  contribute  to 
any  vehicle's  failure  to  meet  the 
emission  standards  with  respect  to 
which  it  has  been  certified.  Nowhere 
does  it  provide  that  the  burden  of  proof 
shifts  upon  an  applicant  making  a  prima 


facie  case.  EPA  believes  the  burden 
stays  with  the  applicant  which  has  the 
financial  interest  in  obtaining  the 
waiver.  It  would  not  be  reasonable  to 
require  other  entities  without  a  financial 
interest  in  the  waiver  to  expend  the  kind 
of  resources  a  waiver  applicant  must 
sometimes  expend  to  develop  data 
adequate  for  use  in  EPA's  statistical 
tests.  It  is  enough  that  other  interested 
entities  provide  reasonably  reliable  data 
that  raises  a  substantial  doubt  that  the 
waiver  applicant  has  failed  to  make  the 
required  showing.  The  burden  is  then  on 
the  waiver  applicant  to  address  the  - 
doubt  raised  by  the  additional  data. 

Ethyl  also  claims  that  EPA  must 
decide  issues  of  fact  in  wavier  decisions 
based  on  the  preponderance  of  the 
evidence  in  the  record.  Section  211(f)(4), 
however,  does  not  specify  this  standard 
of  proof.  Rather,  it  provides  that  the 
wavier  applicant  must  "establish"  that 
its  fuel  will  not  cause  or  contribute  to 
vehicle  emission  noncompliance.  Where, 
as  here,  there  is  insufficient  data  to 
make  a  determination  one  way  or 
another  on  important  factual  issues, 
Ethyl  may  not  use  a  preponderance  of 
evidence  test  to  bootstrap  the  requisite 
showing.  Until  data  exist  that  are 
adequate  to  make  the  relevant 
determinations  with  reasonable 
confidence.  Ethyl  has  not  established 
that  MMT  will  not  cause  or  contribute  to 
emissions  noncompliance. 

Beyond  that,  the  conclusions  to  which 
Ethyl's  evidence  point  do  not  address 
the  conclusions  that  result  from  the  Ford 
evidence.  As  stated  above,  the  results  of 
the  Ford  data  indicate  that  factors  other 
than  those  taken  into  account  in  Ethyl's 
test  program  may  significantly  and 
adversely  influence  the  emissions 
caused  by  the  addition  of  HiTEC  3000  to 
unleaded  gasoline. 

Ethyl's  test  data  indicate  that  when 
EPA's  traditional  statistical  tests  are 
applied,  the  0.018  gpm  increase  in  HC 
emissions  would  not  cause  or  contribute 
to  vehicles'  failure  to  meet  emissions 
standards.  On  this  basis.  Ethyl  claimed 
that  it  had  made  its  statutorily  required 
showing.  However,  Ethyl's  data  do  not 
address  the  fact  that  a  potentially 
significant  subset  of  the  fleet  may  be 
susceptible  to  the  negative  effects  of 
HiTEC  3000.  Althou^  the  Ford  data 
does  not  imequivocally  demonstrate  that 
HiTEC  3000  does  cause  or  contribute  to 
the  failure  of  vehicles  to  meet  standards, 
the  Ford  data  show  that  some  factor  or 
combination  of  factors  can  cause 
emissions  increases  far  lai^r  than  those 
observed  by  Ethyl.  Moreover,  although  it 
can  be  hypothesized  what  these 
factor(s)  may  be.  the  Agency  cannot  say 
with  any  degree  of  certainty  why  Ford's 
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vehicles  demonstrated  such  a  different 
MMT-induced  emissions  increase. 
Finally,  the  uncertainty  posed  by  the 
possibility  of  increases  higher  than 
those  seen  by  Ethyl  is  complicated  by 
the  fact  that,  beginning  in  model  year 
1994,  vehicles  must  meet  new  more 
stringent  hydrocarbon  emission 
standards  over  a  longer  useful  life.  (A 
description  of  these  new  more  stringent 
standards  can  be  found  in  appendix  2.) 
Thus,  any  MMT-induced  increase  in 
emissions  over  and  above  those  seen  by 
the  Ethyl  program  would  be  even  more 
significant  in  contributing  to  vehicles  to 
fail  standards.  Until  the  factor  which 
caused  the  differences  between  the  Ford 
and  Ethyl  test  programs  can  be  isolated 
and  the  effect  that  this  parameter  may 
have  on  MMT-induced  emissions 
changes  can  be  investigated,  whether 
MMT  will  cause  or  contribute  to 
vehicles  failing  to  meet  emissions 
standards  cannot  be  determined.  Thus, 
theAgency  must  deny  the  application. 

b.  Other  Issues 

As  mentioned  previously  in  this 
decision,  many  commenters  expressed 
concerns  about  the  possible  adverse 
health  effects  of  an  itacrease  in  airborne 
manganese.  The  bulk  of  these  concerns 
dealt  primarily  with  first  the  known 
sever  neurotoxic  effect  of  high-level 
exposure  to  manganese  through 
inhalation,  and  second,  with  the 
profound  lack  of  data  regarding  the 
chronic  effects  of  low-level  inhalation 
exposure  to  manganese  in  humans.  It 
was  repeatedly  pointed  out  by 
commenters  that  neurotoxic  damage 
could  occur  prior  to  the  onset  of  overt 
symptoms. 

Ethyl  submitted  comments  regarding 
manganese  emissions.  It  is  Ethyl's 
position  that  the  manganese  emissions 
resulting  from  the  use  of  MMT  in 
unleaded  gasoline  would  be  so  small  as 
to  not  materially  affect  human  exposure 
to  airborne  manganese.  In  support  of 
this  view.  Ethyl  submitted  analyses  in 
its  1990  application  (and  subsequent 
comments)  as  well  as  further  analyses 
and  data  on  exposure  modeling  and 
monitoring  in  its  1991  application. 

During  EPA's  consideration  of  the 
1990  Ethyl  submission,  EPA's  Office  of 
Research  and  Development  (ORD) 
conducted  a  manganese  inhalation  risk 
assessment  based  on  the  available  data 
which  found  that  because  of  "the 
considerable  uncertainties  and  data 
gaps  in  the  available  information.  *  *  * 
It  is  not  possible  *  *  *  to  conclude 
definitively  that  the  increased  use  of 
MMT  as  a  fuel  additive  will  (or  will  not) 


incre&se  public  health  risk."  "  (ORO 
also  investigated  potential  hazards 
associated  with  water  contamination 
resulting  from  accidental  spills  or 
leakages  of  pure  MMT  and  concluded 
that  while  spills  or  leaks  would  not  pose 
a  human  health  risk  due  to  groundwater 
contamination,  available  data  are 
insufficient  to  determine  whether  spills 
and  leaks  could  affect  exposiu^  to 
benthic  organisms. 

In  order  to  obtain  assistance  in 
describing  information  needed  to 
improve  its  manganese  health  risk 
assessment  (and  also  to  improve  its 
environmental  hazard  identification  of 
issues  associated  with  MMT  itself). 
EPA,  in  conjunction  with  National 
Institute  of  Ekivironmental  Health 
Sciences,  conducted  a  Manganese/MMT 
Conference  on  March  12-15, 1991.  The 
conference  allowed  the  Agency  to  solicit 
scientific  information  and  judgments 
from  invited  extramural  scientists 
reflecting  a  wide  range  of  scientific 
disciplines.  Invited  participants  included 
representatives  of  Ethyl  Corporation,  the 
Environmental  Defense  Fund,  the  Center 
for  Disease  Control,  the  U.S.  Food  and 
Drug  Administration  and  Environment 
Canada.  A  simmiary  of  the  workshop 
discussion  was  provided  to  each 
participant  The  information  obtained  in 
that  meeting  was  also  used  by  ORD  to 
prepare  a  prioritized  list  of  needed 
research  for  improving  its  manganese 
inhalation  risk  assessment  EPA 
currently  is  evaluating  ORD's 
recommendations.  Because  the  data 
needed  are  unavailable  to  make  a 
reasonable  judgment  as  to  MMTs 
manganese  health  effects,  this  issue 
remains  unresolved. 

In  addition,  the  Agency  is  concerned 
about  possible  additional  atmospheric 
loading  associated  with  widespread  use 
of  MMT  in  light  of  the  serious  ozone 
nonattainment  problem  in  the  U.S.  As 
mentioned  earlier,  in  1990  there  were 
still  98  areas,  containing  135  million 
people,  that  violated  the  ambient  ozone 
standard.  The  magnitude  of  the 
hydrocarbon  increase  associated  with 
the  use  of  MMT  is  an  environment 
concern  because  hydrocarbons  plays  a 
key  role  in  the  information  of  ozone  or 
urban  smog  and  in  secondary  formation 
of  particulate  matter. 

Using  the  HC  increase  shown  by  the 
Ethyl  fleet  (0.018  gpm)  for  1981  and  later 
model  vehicles  and  a  HC  increase  of 
0.09  for  pre-1981  model  vehicles,**  EPA 


estimates,  prior  to  1995  *''  that  with  an 
84  percent  market  penetration  for  HiTEC 
3000,"  HC  increases  for  the  entire 
nation  could  be  approximately  48,000 
tons  per  year.**  In  comparison,  the 
estimated  HC  reductions  associated 
with  full  implementation  of  the  Tier  I 
standards  for  passenger  cars  and  light- 
duty  trucks  prescribed  under  the  new 
Clean  Air  Act  is  expected  to  be  193.600 
tpy  when  fully  implemented  in  the  veor 
2010.«o 

Ethyl  argues  that  the  MMT-induced 
HC  increases  observed  in  its  test  fleet 
are  mitigated  by  other  claimed  benefits. 
First  "real  world"  HC  emissions  will  be 
less  since  the  replacement  of  aromatic 
octane  enhancers  by  MMT  will  offset 
the  HC  increase  and  result  in  less 
reactive  emissions.  Second,  MMT  use 
will  actually  result  in  decreases  in  NOX. 
CO,  benzene  and  formaldehyde 
emissions.  Finally,  refinery  emissions 
will  decrease  and  crude  oil  savings  will 
be  realized. 

EPA  is  still  evaluating  the  validity  of 
Ethyl's  arguments  and  their  impact  on 
total  atmospheric  loading  and,  as  such 
the  Agency  has  chosen  not  to  base  its 
decision,  in  whole  or  part,  on  this  issue. 

Vn.  Findings  and  Conclusions 

As  discussed  in  section  VI  above, 
data  submitted  to  the  Agency  by  Ford 
indicate  that  the  amount  of  HC  increase 


**  See  "Commenlt  on  the  use  of 
Methylcyclopentadienyl  Manganese  Tricarimnyl  in 
Unleaded  Gasoline".  Docket  A-00-16. 
-  **  This  0.09  gpm  increase  is  based  on  the 
Coordinating  Research  Council  study  of  MMT 
(Benson,  J.D.,  and  R.].  Campion  and  L].  Painter. 


"Results  of  Coordinating  Research  Council  MMT 
Field  Test  Program".  SAE  Paper  790706.  |une  11-15. 
1979.  p.e.).  Using  Mobile  4.1  daU  for  1992.  almost  14 
percent  of  the  gasoline  vehicle  miles  traveled  (VMT| 
were  pre-1961  model  vehicles. 

•'  In  1995.  section  211(k)  of  the  Act  requires  thai 
reformulated  gasoline  be  sold  in  at  least  the  nine 
worst  ozone  nonattainment  areas  in  the  country 
This  provision  provides  for  a  ban  on  fuels 
containing  heavy  metals  like  Mn  unless  waived.  It  is 
premature  to  preduct  whether  such  a  waiver  would 
be  granted  and  the  extent  to  which,  if  granted, 
refiners  might  need  to  compensate  in  other  ways  for 
any  HC  increases  due  to  MMT  use. 

**  Sobotka,  Inc..  an  EPA  contractor  investigated 
the  likely  market  penetration  which  would  be 
achieved  by  HiTEC  3000  nationwide.  For  an  all- 
conventional  gasoline  scenario  (i.e..  prior  to  the 
introduction  of  reformulated  gasoline).  Sobotka 
estimated  that  84%  of  U.S.  gasoline  would  likely 
utilize  HiTEC  3000.  (See  Memo  from  Sobotka.  Inc.. 
dated  January  7. 1992  in  Docket  A-91-46.) 

"  This  estimate  is  based  on  a  yearly  U.S. 
gasoline  consumption  of  110  billion  gallons  (DOE/ 
EIA  Petroleum  Supply  Monthly.  November  1991. 
Table  5.  p.  37)  and  an  average  nationwide  fuel 
economy  of  19.1  miles  per  gallon  (USEPA  Mobile  4.1 
Motor  Fuel  Consumption  Model.  1991).  California, 
which  represents  about  12  percent  of  U.S. 
consumption  was  excluded  from  this  nationwide 
figure  because  it  has  a  statewide  statutory 
prohibition  of  manganese-containing  gasoline 
additives. 

"  "Ozone  Nonattainment  Analysis  Clean  Air 
Amendments  of  1990"  (September,  1991).  a  draft 
report  prepared  for  EPA  by  E.H.  Pechsn  A 
Associates,  Inc.,  pp.  7  A  9.  The  tonnage  figures  were 
reduced  by  12%  to  remove  California  tonnage  and 
make  the  figures  comparable  to  MMT  increases 
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resulting  ^m  the  use  of  HiTEC  3000  in 
gasoline  may  significantly  depend  upon 
factors  other  than  those  considered  by 
Ethyl.  The  Agency  cannot  determine 
what  other  factors  resulted  in  the  large 
HC  increases  observed  by  Ford. 
Therefore,  until  the  factor  or  factors 
which  resulted  in  these  differences  can 
be  isolated  and  the  effect  that  these 
parameters  may  have  on  MMT-induced 
emissions  changes  can  be  investigated, 
the  Agency  must  conclude  that  the 
record  does  not  adequately  riiow  that 
vehicles  will  not  fail  standards  as  a 
result  of  using  MMT-containing  fuel 
under  diverse  operating  conditions. 
Therefore  the  applicant  has  not  met  the 
statutory  burden  required  by  the  Act 
and  the  request  for  a  waiver  is  hereby 
denied. 

Finally,  EPA  acknowledges  the  broad 
scope  and  generally  high  quality  of  the 
testing  program  carried  out  by  Ethyl. 
However,  the  core  of  the  Agency's  . 


dilemma,  and  the  root  of  its  decision  to 
deny  the  waiver  request  by  Ethyl,  is  the 
Agency's  inability  to  reconcile  the 
results  of  the  vehicle  testing  done  by 
Ford  and  Ethyl.  The  Agency  believes 
that  it  may  be  possible  to  design  a  test 
program  aimed  at  reconciling  these 
differences.  We  would  be  willing  to 
work  with  Ethyl  and  representatives  of 
motor  vehicle  manufacturers  to  explore 
means  of  promptly  developing  such 
additional  data. 

EPA  has  determined  that  this  action 
does  not  meet  any  of  the  criteria  for 
classification  as  a  major  rule  under 
Executive  Order  12291.  Therefore,  no 
regulatory  impact  analysis  is  required. 
This  action  is  not  a  "rule"  as  defined  hi 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq.,  because  EPA  has  not 
published,  and  is  not  required  to 
publish,  a  Notice  of  Proposed 
Rulemaking  under  the  Administrative 
Procedure  Act,  5  U.S.C  553(b),  or  any 


other  law.  Therefore,  EPA  has  not 
prepared  a  supporting  regulatory 
flexibility  analysis  addressing  the 
impact  of  this  action  on  small  entities. 

"This  is  a  final  Agency  action  of 
national  applicability.  Jurisdiction  to 
review  this  action  lies  exclusively  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Under  section 
307(b)(1)  of  the  Act,  judicial  review  of 
this  action  is  available  only  by  the  filing 
of  a  petition  for  review  in  (he  US.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  January  22, 
1992.  Under  section  307(b)(2)  of  the  Act, 
today's  action  may  not  be  c^Uenged 
later  in  a  separate  judicial  proceeding 
brought  by  the  Agcoicy  to  enforce  the 
statutory  prohibitions. 

^  Dated  January  8, 1992. 
WlUiain  K.  ReiUy, 

Administrator. 
Mtxmooooc 
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Appendix  1 :   FORD  EMISSIONS  DATA:  COMPONENT  CHANGES 

Tailpipe  Hydrocarbons 


0.7 


0.6   - 


0.5 


0.4   - 


0.3 


0.2 


0.1 


MMT  VEHICLES  WITH 
NON-MMT  COMPONENTS 


Baseline 
02  Sensor 


Catalyst 


Both 


ws 


Missing  Data 


Eac316 


Eac318 


Elp306 


Ei|^304 


Eie31S 

WLUNQ  CODE  mp  W  C 


Eic317 


Bx^SOS 


Bjp3ffl 


2550 


Federal  Register  /  Vol.  57,  No.  14  /  Wednesday.  January  22.  1992  /  Notices 


Appendix  2.— Current  and  Future 
Hydrocarbon  Standards 


Vetitcletyp« 


LDV  «  5  yeaf/50K 

LDT11year/120K 

LOT  5  yeaf/50K 

LDV/LDT  10  yew/100K._ 
LDT>3750  lbs  (5/50K) 
LDT>3750  lbs  (10/ 
100K). 


Future 

NMHC> 

Standard' 


0.25 


0.25 
0.31 
0.32 
0.40 


Notes: 

'  NMHC  refsis  to  nofwnethane  hydrocarbon.  The 
new  standard  is  based  upon  a  sutjsal  of  the  total 
hydrocartxjos  enitted.  Therefore,  direct  comparison 
with  the  cvreri  standard  is  not  appropnale.  The 
new  star.Oijro  however  is  more  strin^eiit  than  the 
old  starwar'J  m  co;'Sisient  hydrocarbon  species. 

•  Future  stancards  sfe  pnased  in  over  a  three 
year  penod  dunng  which  40  percent  of  a  manufac- 
turer's sales  volumes  must  meet  Uiese  standards  for 
model  year  1994,  80  percent  for  1995.  and  100 
percent  after  19S5. 

'  LDV  refers  to  light  duty  vehicfe.  LDT  refers  to 
light  duty  IruCK.  I 

[FR  Doc.  92-1187  Filed  1-21-92;  8:45  am] 

atLUNQ  CODE  6SC0-90-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-400061;  FRL-4043-21 

Emergency  Planning  and  Community 
Right-To-Know  Act;  Train-the-Tralners 
Workshops 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  conferences. 

summary:  EPA  will  hold  a  series  of  3- 
day  train-the-trainers  workshops  on 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act 
(EPCRA)  reporting  requirements.  The 
purpose  of  these  workshops  is  to  present 
a  model  course  to  persons  who  plan  to 
train  others  to  comply  with  the  reporting 
requirements  of  EPCRA  section  313. 
Additionally,  this  year's  workshops  will 
address  in  detail  the  new  reporting 
requirements  under  EPCRA  section  313 
on  source  reduction  and  recycling 
activiiies  which  have  been  added 
pursuant  to  the  Pollution  Prevention  Act 
of  1990. 

DATES:  The  conferences  will  held  on  the 
following  dates:  February  4-6^  February 
18-20,  March  3-5.  March  17-19.  and 
April  7-9, 1992.  The  meetings  will  start 
each  day  at  9  a.m.  and  end  at 
approximately  5  p.m. 
ADDRESSES:  The  conferences  will  be 
held  at  the  following  locations:  February 
4-6,  at  the  Holiday  Inn,  Financial 
District,  750  Kearny  St.,  San  Francisco, 
CA  94106;  February  18-20  at  the  Hyatt 
Regency  Reston,  1800  Presidents  St., 


Reston  VA  22090;  March  3-5,  and  the 
Stouffers  Orlando  Resort.  6677  Sea 
Harbor  Dr.,  Orlando,  Florida;  March  17- 
19  at  the  Crockett  Hotel,  320  Bonham. 
San  Antonio,  TX  78205;  and  April  7-9,  at 
the  Chicago  Hilton  and  Towers,  720 
South  Michigan  Ave.,  Chicago,  IL  60605. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  McNamara,  Economics  and 
Technology  Division,  Office  of  Polliition 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW..  (TS- 
779).  Washington  DC  20460.  Telephone: 
1-703-934-3195,  Fax:  1-703-934-3156. 
SUPPLEMENTARY  INFORMATION: 

Registration  will  be  taken  on  a  fiist- 
come-first  served  basis  until  one  week 
prior  to  the  start  of  each  conference. 
Persons  who  should  consider  attending 
are  representatives  from  industry,  trade 
associations,  consulting  firms,  or 
university  continuing  education 
departments.  Attendance  is  restricted  to 
those  organizations  that  intend  to 
provide  training  on  a  regular  basis  and 
expect  to  conduct  a  minimum  of  two 
training  courses  on  section  313  prior  to 
July  1. 1992.  Persons  who  successfully 
complete  the  course  will  obtain  a 
certification  of  proficiency.  There  is 
hmited  space  available.  To  register, 
contact  either  by  telephone,  fax,  or  in 
writing,  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
Notification  will  be  sent  to  each 
applicant  regarding  their  acceptance  for 
the  training  session.  There  is  no 
registration  fee  for  this  training. 

If  there  is  insufficient  interest  in  any 
of  the  conferences,  they  may  be 
canceled.  The  Agency  bears  no 
responsibility  for  attendees'  decision  to 
purchase  nonrefundable  transportation 
tickets  or  accommodation  reservations,. 

Dated:  January  13. 1992. 
Mark  A.  Greenwood, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  92-1534  Filed  1-21-92;  8:45  am] 
anxmo  cooe  ftsao-so-F 


[OPP-180657;  FRL-4007-1J 

Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  specinc 
exemptions  for  the  control  of  various 
pests  to  the  12  States  as  listed  below, 
and  one  to  the  Puerto  Rico  Department 
of  Agriculture  and  to  the  United  States 
Department  of  Agriculture.  Crisis 
exemptions  were  initiated  by  six  various 
States,  and  one  by  the  United  States 


Department  of  Agriculture.  These 
exemptions,  issued  during  the  months  of 
August  and  September,  except  for  the 
one  in  May  and  July,  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the  maximum 
extent  possible.  EPA  denied  specific 
exemption  requests  from  the  Iowa 
Department  of  Agriculture,  Louisiana 
Department  of  Agriculture  and  Forestry, 
and  the  Pennsylvania  Department  of 
Agriculture.  Information  on  these 
restrictions  is  available  from  the  contact 
persons  in  EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT. 
See  each  emergency  exemption  for  the 
name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  persons:  By  mail:  Registration 
Division  (H7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington.  DC 
20460.  Office  location  and  telephone 
number  Rm.  716.  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA,  (703- 
305-5806). 

SUPPLEMENTARY  mFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arizona  Department  of  Agriculture 
for  the  use  of  avermectin  Bi  on  head 
lettuce  to  control  the  American 
serpentine  leafminer  September  10. 
1991.  to  June  15, 1992.  (Susan  Stanton) 

2.  Arizona  Department  of  Agriculture 
is  modifying  the  trigard  75W 
(cyromazine)  crop  rotation  restrictions 
to  allow  rotation  to  alfalfa,  sudangrass. 
and  wheat  following  treatment  of  head 
lettuce  to  control  the  American 
serpentine  leafminer;  September  10, 
1991,  to  June  15, 1992.  (Susan  Stanton) 

3.  California  Department  of  Food  and 
Agriculture  for  the  use  of  methyl 
bromide  on  potatoes  to  control 
nematodes;  August  15, 1991,  to  August 
14, 1992.  (Libby  Pemberton) 

4.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
avermectin  Bi  on  fresh  market  tomatoes 
to  control  leafminers;  September  20. 

1991,  to  July  31, 1992.  (Libby  Pemberton) 

5.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
avermectin  Bi  on  head  lettuce  to  control 
leafminers;  August  26, 1991,  to  July  31. 

1992.  (Libby  Pemberton) 

6.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
fenprofenthrin  on  tomatoes  to  control 
the  sweet  potato  whitefly:  May  8, 1991. 
to  April  1. 1992.  (Andrea  Beard) 

7.  Illinois  Department  of  Agriculture 
for  the  use  of  permethrin  on  snap  beans 
to  control  European  com  borers  and 
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com  earworm;  August  16, 1991,  to 
December  31. 1991.  fAndrea  Beard) 

8.  Kansas  State  Plant  Board  for  die 
use  of  bifenthrin  on  field  com  to  control 
two-spotted  spider  mites;  August  26, 
1991,  to  September  15, 1991.  Kansas  had 
initiated  a  crisis  exemption  for  this  use. 
(Jim  Tompkins) 

9.  Minnesota  Department  of 
Agriculture  for  the  use  of  pennethrin  on 
snap  beans  to  control  European  com 
borer  and  com  earworm;  August  16, 
1991,  to  December  31, 1991.  (Andrea 
Beard) 

10.  Nebraska  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 
field  com  to  control  spider  mites;  August 
26. 1991,  to  September  15, 1991. 
Nebraska  had  initiated  a  crisis 
exemption  for  this  use.  (Jim  Tompkins) 

11.  New  Mexico  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 
field  com  to  control  spider  mites;  August 
26, 1991,  to  September  15. 1991.  New 
Mexico  had  initiated  a  crisis  exemption 
for  this  use.  (Jim  Tompkins] 

12.  Oregon  Department  of  Agriculture 
for  the  use  of  oxyfluorfen  on  grasses 
grown  for  seed  to  control  various  weeds; 
September  18, 1991,  to  January  15, 1992. 
(Libby  Pemberton) 

13.  Oregon  Department  of  Agripuhure 
for  die  use  of  bifenthrin  on  potatoes  to 
control  spider  mites;  August  29, 1991,  to 
September  30. 1991.  Qim  ToDq>kins) 

14.  Puerto  Rico  Department  of 
Agriculture  for  the  use  of  Mfenvalerate 
on  pineapples  to  control  Batracbedra 
comosae  moth;  August  26, 1991.  to 
August  25. 1982.  (Libby  Pemberton) 

15.  Texas  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  field  com  to 
control  spider  mites;  August  26. 1981,  to 
Septemb^  15. 1981.  Texas  had  initiated 
a  crisis  for  thU  use.  Qim  Tonqikins) 

16.  Texas  Department  of  Agriculture 
for  the  use  of  linuron  on  parsley  to 
control  broadleaf  weeds;  September  18, 

1991.  to  March  31. 1992.  Qim  Tompkins) 

17.  Texas  Department  of  Agriculture 
for  the  use  of  fenpropathrin  on  tomatoes 
to  control  sweet  potato  whitefly; 
September  27, 1991.  to  September  28, 

1992.  A  solicitation  of  public  comment 
was  published  in  the  Federal  Register  of 
August  30, 1991  (56  FR  43022);  no 
comments  were  received.  An  emergency 
situation  appeared  to  exist  The 
proposed  use  is  not  expected  to  pose  an 
unacceptable  risk  to  the  public  or  the 
environment  (]im  Tompkins) 

18.  Washington  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 
potatoes  to  control  spider  mites;  August 
29, 1991.  to  September  30. 1991.  (Jim 
TonQikins) 

19.  Wisconsin  Department  of 
Agriculture  for  dw  use  of  pennethrin  on 
snap  beans  to  control  Eoropean  com 


borer  and  com  earworm;  August  16. 
1991,  to  December  31. 1991.  (Andrea 
Beard) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Georgia  Department  of  Agriculture 
on  September  17, 1991,  for  the  use  of 
iprodione  on  canola  (rape)  seed  to 
control  alteman'a  brassidcola.  This 
program  is  expected  to  last  until 
December  31, 1991.  (Libby  Pemberton) 

2.  Idaho  Departnvent  of  Agriculture  on 
July  10, 1991,  for  the  use  of  chlorpyrifos 
on  wheat  to  control  orange  blossom 
wheat  midge.  This  program  has  ended. 
(Andrea  Beard) 

3.  Louisiana  Department  of 
Agriculture  and  Forestry  on  August  16, 
1991,  for  the  use  of  cyfluthrin  on 
sugarcane  to  control  sugarcane  borer. 
This  crisis  exemption  was  revoked  by 
EPA  on  August  23. 1991.  (Libby 
Pemberton] 

4.  Mississippi  Department  of 
Agriculture  on  September  3, 1991,  for  the 
use  of  paraquat  on  field  com  as  a 
desiccant  lliis  program  has  ended.  Qim 
Tompkins) 

5.  New  Mexico  Department  of 
Agriculture  on  September  3. 1991,  for  the 
use  of  cyhalothrin  on  sorghum  to  control 
fall  armyworm  and  the  sorghum 
headworm.  This  program  has  ended. 
(Andrea  Beard) 

6.  United  States  Department  of 
Agriculture  on  September  23, 1991,  for 
the  use  of  methyl  bromide  on  asparagus 
to  control  foreign  plant  pests.  This 
program  is  expected  to  last  until 
September  22, 1994.  (Libby  Pemberton) 

EPA  has  denied  specific  exemption 
requests  from  the: 

1.  Iowa  Department  of  Agriculture  to 
authorize  feeding  of  com  seed 
screenings  to  livestock  following 
applications  of  chlorothalooil  to  com 
grown  for  seed  to  control  foliar  diseases. 
(Susan  Stanton) 

2.  Louisiana  Department  of 
Agriculture  and  Forestry  for  the  use  of 
cyhalothrin  on  sorghum  to  control  the 
sorghum  midge.  (Andrea  Beard). 

3.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  imanthapyr 
on  alfalfa  to  control  broadleaf  weeds. 
(Andrea  Beard) 

AudMfity:  7  U.S.C.  136. 
Dated:  December  27, 1991. 

SusuKWayfand. 

Acting  Director,  Office  ofPesUdde  Progranu. 
tPR  Doc  82-1530  Fiiod  1-21-92:  MS  am) 


(0PP-1MM9;  FRL  4041-4] 

Receipt  Of  Application  for  Emergency 
Exemption  to  use  HydroQen 
Cyenlmide;  SoHcltetlon  of  Pulilic 
Comment 

AOENCy:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  Georgia 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant"]  to  use 
the  pesticide  hydrogen  cyanimide  (CAS 
420-04-2]  on  up  to  5.000  acres  of  peach 
trees  as  a  growth  regulator,  to  break 
peach  tree  dormancy.  The  Applicant 
proposes  the  use  of  a  new  chemical; 
therefore,  in  accordance  with  40  CFR 
166.24,  EPA  is  soliciting  public  comment 
before  making  the  decision  whether  or 
not  to  grant  the  exemption. 

DATES:  Comments  must  be  received  on 
or  before  February  6, 1992. 

AOORESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180eS0."  should  be 
submitted  by  mad  to:  Public  Docket  and 
Freedom  of  Information  Sectioa  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401 M  St,  SW„ 
Washington,  DC  20460.  In  person,  bring 
ctMnments  to:  Rm.  1128,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  pubbc  ' 
record.  Information  not  mariced 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  Ail  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  112a  Crystal  Mall  #Z  1921  Jefferson 
Davis  Highway.  Arlington,  VA,  from  8 
ajn.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

MM  FUfTTNei  MRMMATION  CONTACT:  By 
mail:  Andrea  Beard.  Registrati(Hi 
Division  (H750SC).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington.  DC 
20460.  Office  location  and  telephone 
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number:  Rm.  716.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA. 
(703-305-7890). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
[7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  Dormex  on 
peach  trees  as  a  growth  regulator  to 
break  the  trees'  dormancy  period. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

"^  The  Applicant  states  that  a  serious 
situation  could  be  developing  in 
Georgia,  due  to  the  unusually  warm 
winter  temperatures,  which  are  likely  to 
result  in  inadequate  chiUing  hours 
required  to  break  peach  dormancy.  Each 
peach  variety  requires  a  certain  number 
of  "chilling  hours  "  (hours  below  45°F) 
during  the  winter  to  resume  normal 
growth  in  the  spring.  Insufficient  chilling 
results  in  lack  of  leaves,  and  fruit 
abortion.  Peach  varieties  grown  in 
Georgia  require  anywhere  from  400  up 
to  1,050  chill  hours  to  break  their 
dormancy  period.  The  applicant  claims 
that  peaches  that  are  as  little  aa  100 
hours  short  on  their  chilling  hours  will 
have  yields  reduced  by  one-half  or 
more.  If  they  are  200  hours  short  of  their 
chilling  requirement,  a  total  crop  failure 
often  results.  Trees  which  are  200  hours 
or  more  short  on  chilling  requirement 
frequently  have  major  limbs  die  and 
produce  a  reduced  crop  the  following 
year. 

The  National  Weather  Service  is 
predicting  wanner  than  normal 
temperatures  for  Georgia. for  the 
November-January  period.  For  example, 
on  November  20, 1991,  the  high 
temperature  was  81°F.  February  15th  is 
considered  the  cut-off  date  for  peach 
chilling  accumulation,  and  the  Applicant 
fears  that  a  crisis  sitoation  may  be 
developing. 

The  Applicant  states  that  in  a  severe 
low  chilling  year  (such  as  occurred  in 
1973-74).  production  fell  to  one-third  of 
normal.  It  is  estimated  that  in  a 
moderately  low  chilling  winter,  about  25 
percent  of  the  peach  trees  in  the  state  of 
Georgia  would  suffer  from  lack  of 
chilling.  Based  on  the  farm  gate  value 
for  peaches  in  1990  of  $36.7  million,  a  25 
percent  loss  in  production  would 
represent  a  dollar  loss  of  up  to  $9.2 
million  for  Georgia  peach  growers. 

The  Applicant  plans  to  treat  up  to 
5,000  acres  using  up  to  7,500  gallons  of 


product  (3,675  gallons  active  ingredient). 
A  single  application  would  be  applied  (if 
conditions  warrant)  during  mid-winter 
(usually  late  January  -  first  week  in 
February)  in  south  and  middle  Georgia, 
4-6  weeks  before  normal  bud  break.  A 
0.5  to  1.5  percent  Dormex  plus  0.25 
percent  non-ionic  surfactant  solution 
will  be  prepared  in  water  to  make  100 
gallons  of  spray  solution.  Fifty  to  100 
gallons  of  finished  spray  per  mature 
acre  would  be  applied  using  an  air  blast 
sprayer  or  handgun. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide).  Such  notice  provides  for  the 
opportunity  for  public  comment  on  the 
application.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  conunents  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Georgia  Department  of  Agriculture. 

Dated:  January  10, 1992. 

Anne  E.  Lindsay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  92-1533  Filed  1-21-92;  8:45  am) 

MLLMG  CODE  6S40-90-F 


[PF-559;  FRL-4010-4] 

E.I.  DuPont  de  Nemours  &  Co.;  Notlcs 
of  Amended  Pesticide  Petition  for 
Hexazinone 

agency:  Environmental  Protection 

Agency  (KPA). 

action:  Notice. 

summary:  EPA  has  received  from  E.I. 
DuPont  de  Nemours  &  Co.  the  filing  of 
an  amendment  to  pesticide  petition  (PP) 
1F3967  proposing  to  establish  a 
tolerance  of  10  parts  per  miUion  (ppm) 
for  the  residues  of  the  herbicide 
hexazinone  and  its  metabolites  in  or  on 
pasture  and  rangeland  hay. 
addresses:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number.  (PF-559),  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 M 
St.,  SW..  Washington,  DC  20460.  In 


person,  bring  comments  to:  rm.  1128,  CM   . 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment(8)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Joanne  Miller,  Product  Manager 
(PM-23),  Registration  Division  (H- 
7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 M 
St.,  SW.,  Washington.  DC  20480.  Office 
location  and  telephone  number:  Rm.  237, 
CM  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  (703)  305-7830.  ' 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 
from  E.I.  DuPont  de  Nemours  &  Co.. 
Agricultural  Products,  Walker's  Mill 
Barley  Mill  Plaza.  P.O.  Box  80038. 
Wilmington.  DE  19880-0038.  an 
amendment  to  the  notice  of  filing  imder 
tection  408  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a)  for 
pesticide  petition  (PP)  1F3967  that 
appeared  in  the  Federal  Regbter  of  May 
1, 1991  (56  FR  19997)  and  proposed  to 
amend  40  CFR  180.396  to  establish  a 
tolerance  of  30.0  parts  per  million  (ppm) 
for  residues  of  the  herbicide  hexazinone 
(3-cyclohexyl-6-dimethylamino-l- 
methyl-1.3.5-tria2ine-2-4(lH.3H)-dione) 
in  or  on  pasture  and  rangeland  hay.  The 
petitioner  has  requested  that  the  petition 
be  amended  to  revise  the  tolerance  for 
hexazinone  and  its  metabolites  in  or  on 
pasture  and  rangeland  hay  at  10  ppm. 
The  analytical  method  for  determining 
residues  is  nitrogen-selective  gas 
chromatography. 

Authority:  21  U.S.C  346a  and  348. 
Dated:  January  12, 1992. 

Anne  E.  lindsay. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  92-1532  Filed  1-21-82;  8:45  am] 
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[OPPTS-SMaO;  FRL  4044-SI 

Cartain  Chcmicali,  PrcnuuHifacturv 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTKNC  Notice. 

summary:  Section  S(a)(l)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PNfN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(b)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1963  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984.  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  FMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt  This  notice  announces 
receipt  of  3  such  PMN(8)  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 
Y  82-82,    January  23. 1992. 
YS2-83,    January  26, 1992. 
¥02-84.    January  27, 1992. 


KTMM  CONTACT: 

David  Kling.  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-545. 401 M  St..  SW.. 
Washingtoa  DC.  20160.  (202)  554-1404. 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFMUMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  NE-G004  at  the 
above  address  between  8  a  jn.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

vea-sa 

Manufqcturer.  Confidential 

Chemical.  (G)  Modified  polyethylene 
glycol. 

Use /Production.  (G)  Thickner  for 
water  based  systems.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toidcity: 
LD50  >  8  g/kg  species  (rat).  Eye 
irritation:  moderate  species  (rabbit). 
Skin  irritation:  moderate  species 
(rabbit). 


vos-ss 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Polymer  from  aromatic 
amine  maleimide  and  a  vinyl 
comonomer. 

Use/Production.  (G)  Coating  resin. 
Prod,  range:  Confidential. 

vsa-«4 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polymer. 

Use/Production.  (G)  Coating  for  an 
open,  nondispersive  use.  Prod,  range: 
Confidential. 

Dated:  January  15. 1992. 
Ruby  N.  Boyd, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxica. 

(FR  Doc.  ga-1531  Filed  1-21-92: 8.^45  am) 


[FRL'-4094-«11 

Massachusetts  Marina  Sarritation 
PsYlca  SiMidvd  for  Coaatat  Watars  of 
Waratiam;  Datermination 

On  November  14. 1991.  notice  was 
published  that  the  State  of 
Massachusetts  had  petitioned  the 
Regional  Administrator,  Environmental 
Protection  Agency,  to  determine  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  fiY)m  all  vessels  are  reasonably 
available  for  the  coastal  waters  of  the 
Town  of  Wareham.  County  of  Plymouth, 
within  the  State  of  Massachusetts  (56  FR 
57891).  The  petition  was  filed  pursuant 
to  section  312(f)(3)  of  Public  Law  92-500 
as  amended  by  Public  Law  95-217  and 
Public  Law  100-4. 

Section  312(f)(3)  states: 

After  the  effective  date  of  the  initial 
standards  and  regulations  promulgated  under 
this  sectioa  if  any  State  determines  that  the 
protection  and  enhancement  of  the  quality  of 
some  or  all  of  the  waters  within  such  States 
require  greater  environmental  protection, 
such  State  may  completely  prohibit  the 
discharge  from  ail  vessels  c^  any  sewage, 
whether  treated  or  not  into  such  waters, 
except  that  no  such  prohibition  shall  apply 
until  the  Administrator  determines  that 
adequate  facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from  all 
vessels  are  reasonably  available  for  such 
water  to  which  such  prohibition  would  apply. 

The  information  submitted  to  me  by 
the  State  of  Massachusetts  certified  that 
there  are  seven  pump-out  facilities 
available  to  service  vessels  in  Wareham 
coastal  waters. 

Pump-out  facility  No.  1  is  located  at 
Sevan's  Marina,  near  the  bead  of 
Buttermilk  Bay.  Service  is  limited  to 
vessels  less  than  seven  feet  in  height 


because  of  two  bridges  crossing  the 
mouth  of  the  Bay.  This  facility  is  open 
from  8:  a.m.  to  5:p.m.,  seven  days  a 
week,  and  has  a  $5.00  fee  per  ptimp-out. 

Pump-out  facility  No.  2  is  located  at 
Onset  Bay  Marine,  on  the  northern  shore 
of  Onset  Bay,  and  will  acccommodate 
vessels  with  a  draft  of  six  fleet.  This 
facility  is  open  from  7:30  a.m.  to  6  p.ni. 
Sunday  through  Friday,  and  7:30  a.m.  to 

7  p.m.  on  Saturday.  There  is  a  $5.00  fee 
per  pump-out  with  a  resident  sticker  or 
purchase  of  $10.00  or  more  at  the  marina 
store,  or  $15.00  fee  per  pimip-out  without 
those  conditions. 

Pump-out  facihty  No.  3  is  located  at 
the  Point  Independence  Yacht  Club,  on 
the  northern  shore  of  Onset  Bay.  and 
will  accommodate  vessels  with  a  draft 
of  six  feet.  This  facility  is  open  from  9 
a.m.  to  5  p.m.,  seven  days  a  week,  and 
there  is  no  charge  per  ptmip-out 

Pump-out  facility  No.  4  is  located  at 
Stonebridge  Marina,  on  the  northern 
shore  of  Onset  Bay.  Stonebridge  Marina 
is  located  on  East  Avenue  and  the  East 
River,  just  north  of  the  Onset  Avenue 
Bridge.  The  height  of  the  bridge,  11  feet 
at  low  tide,  prohibits  some  boats  from 
using  this  marina,  "nits  facility  is  open 
from  9  a.m.  to  7  p.m.,  seven  days  a  week. 
and  there  is  no  chaige  per  ptmip-out 

Pump-out  facihty  No.  5  is  located  at 
the  Onset  Town  Pier,  on  the  northern 
shore  of  Onset  Bay  near  die  mouth  of 
Sunset  Cove,  and  will  accommodate 
vessels  with  a  draft  of  16  feet  This 
facility  is  open  from  8  a.m.  to  4  pjn.. 
seven  days  a  week,  and  is  free  to  the 
public. 

Pump-out  facility  No.  6  is  kxated  at 
Warr's  Marine,  on  the  Wareham  River, 
and  can  accommodate  vessels  with  a 
draft  of  6  feet  This  facility  is  open  from 

8  a.m.  to  4  p.m.,  and  charges  a  $ia00  fee 
per  ptmip-out 

Pump-out  facihty  No.  7  is  located  at 
the  Wareham  Boat  Yard,  on  the 
Weweantic  River.  The  Wareham  Boat 
Yard  is  located  on  Rose  Point  Avenue 
north  of  the  Route  6  bridge.  The  bridge, 
which  has  a  clearance  of  5  feet  and  the 
4  foot  water  depth  prohibit  larger  boats 
from  accessing  the  marina.  This  facility 
is  open  from  9  a.m.  to  5^.m.,  seven  days 
a  week,  and  there  is  no  charge  per 
pump-out. 

All  pump-out  facilities  are  tied  into 
the  municipal  sewage  system  with  the 
exception  of  Bevan's  Marine,  which  is 
scheduled  to  be  connected  by  Spring, 
1992,  and  the  Wareham  Boat  yard, 
which  treats  its  pump-out  waste  in  an 
on-site  septic  system  and  which  services 
primarily  small  vessels  without  MSDs. 
The  Wareham  Water  Polhition  Control 
Facility  is  located  on  Route  6.  and 
discharges  to  the  Agawam  River.  This 
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facility,  which  was  built  jn  the  early 
19708,  provides  secondary  treatment  and 
has  consistently  met  EPA  and 
Massachusetts  Department  of 
Environmental  Protection  effluent 
discharge  standards. 

Annual  vessel  usage  of  Wareham 
coastal  waters  consists  of 
approximately  1300  vessels,  including  15 
commercial  and  200  transient 
recreational  vessels.  None  of  these 
vessels  will  be  excluded  from  using  one 
or  more  of  the  existing  pump-out 
facilities.  More  accurate  data  on  the 
type  and  number  of  boats,  and  type  and 
number  of  MSDs  used,  will  be  collected 
during  mooring  registration  for  the  1992 
boating  season. 

There  were  no  comments  received  by 
the  Agency  on  the  merits  of  the  petition 
prior  to  the  deadline  for  receipt  of 
comments  as  stated  in  the  November  14, 
1991  Federal  Register  "Receipt  of 
Petition"  notice. 

Based  on  an  examination  of  the 
petition  and  its  supporting  information, 
which  included  a  site  visit  by  EPA 
Region  I  staff,  and  the  fact  that  the 
Agency  recieved  no  comments 
concerning  the  petition,  I  have 
determined  that  adequate  facilities  for 
the  safe  and  sanitary  removal  and 
treatment  of  sewage  from  all  vessels  are 
reasonably  available  for  the  coastal 
waters  of  Wareham,  within  the  State  of 
Massachusetts.  This  determination  is 
made  pursuant  to  section  312(f)(3)  of 
Public  Law  92-500,  as  amended  by 
Public  Law  95-217  and  Public  Law  100- 
4. 

Dated:  January  10. 1992. 
Julie  Belaga. 

Regional  Administrator. 

[FR  Doc.  92-1528  Filed  1-21-92:  8:45  am) 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  ttM 
PubNc  Indomntflcation  of  PasMngors 
•or  nonpenui  iiumico  or 
Traraportatton;  Issuance  of  Certiflcato 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  CertiBcate 
of  Financial  Responsibility  for 
Indenmification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3. 
Public  Uw  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  fended: 
Peter  Deilmann  Reederei,  Am 

Hafensteig  19. 2430  Neustadt  in 

Holstein.  Germany. 


Vessel:  BERLIN 
Dated:  January  16. 1992. 

JoMph  C  Polking. 

Secretary. 

[FR  Doc.  92-1496  Piled  1-21-92:  8:45  am] 

BILLING  COOC  STSO-OI-M 


Security  for  ttie  Protection  of  ttte 
Put>llc;  Financial  Responsibility  to 
Meet  Liability  Incurred  for  Deatti  or 
Injury  to  Passengers  or  Ottier  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet       > 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Royal  Cruise  Line  Limited  and  IGoster  Cruise 

Limited 
One  Maritime  Plaza,  Suite  1400 
San  Francisco.  CA  94111 
Vessel:  Royal  Odyssey 

Dated:  January  IS,  1992 

Josepli  C.  PoUdng. 

Secretary.  '  . 

[FR  Doc.  92-1470  Filed  1-21-92;  8:45  am] 

BILLINO  COOE  STSIMII-M 


FEDERAL  TRADE  COMMISSION 

[DktC-3357] 

Reproductive  Genetics  In  Vitro,  P.C^  et 
aL;  Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

aoency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
provider  of  infertility  services  and  its 
president  from  mak^  false  and 
unsubstantiated  claims  regarding  the 
success  of  their  in  vitro  fertilization 
program. 

DATCt:  Complaint  and  Order  issued 
December  23. 1991.* 


UMI 


'  Copies  of  tlie  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commisalon's  Public 
Reference  Branch.  H-130,  Sih  Street  ft  Pennsylvania 
Avenue.  N.W,  Washington,  D.C  ZOSSa 


PON  FURTHER  HtPORMATION  CONTACT 

Walter  Gross  or  Michael  Katz,  FTC/H- 
200,  Washington,  DC  20580.  (202)  326- 
3319  or  326-3123. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  October  16, 1991.  there  was 
published  in  the  Federal  Register.  56  FR 
51901.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Reproductive  Genetics  In  Vitro.  P.C,  et 
al.,  for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  Hndings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6,  38  Stat.  721;  15  U.S.C.  46. 
Interprets  or  applies  sec.  5,  38  Stat.  719.  as 
amended;  15  U.S.C.  45. 
Donald  S.  dark,  , 
Secretary. 
[FR  Doc.  92-1526  Filed  1-21-92;  8:45  am] 

BILLINQ  CODE  67S0-01-M 


[DktC-3353] 

Spanish  Teiemarketlng  Industries,  Inc^ 
et  al.;  Prohibited  Trade  Practices,  and 
Afflrmathre  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things, 
three  California  telemarketing 
companies  and  an  individual,  that  ' 
produce  Spanish-language  television 
advertisements  for  a  weight  loss 
product  fi*om  representing  that  any 
weight  control  food,  drug,  product, 
device,  or  service  causes  weight  loss 
without  increased  physical  activity  and/ 
or  decreased  caloric  intake. 
DATES:  Complaint  and  Order  issued 
December  20. 1991.* 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Kundig.  San  Francisco  Regional 
OfHce,  Federal  Trade  Conunission.  901 
Market  St..  suite  570.  San  Francisco,  CA 
94103.  (415)  744-7920. 


■  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  Sth  Street  ft  Pennsylvania 
Avenue.  NW.,  Washiiiflon.  DC  205aa 
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SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  October  16. 1991.  there  was 
published  in  the  Federal  Register,  56  FR 
51903.  a  proposed  consent  agreement 
with  analysis  in  the  Matter  of  Spanish 
Telemarketing  Industries.  Inc..  et  al..  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  Endings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6. 38  Stat.  721;  15  U.S.C.  46. 
Interprets  or  applies  sec.  5.  38  Stat.  719.  as 
amended:  15  U.S.C.  45,  52. 
Donald  S.  Clark. 
Secretary. 
[FR  Doc.  92-1525  Filed  1-21-92:  8:45  am] 

BHJUNQ  COM  (TSO-OI-M 


OEPARTMENt  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Advisory  Committee  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  advisory  committees 
scheduled  to  meet  during  the  month  of 
February  1992: 

Name:  Health  Services  Developmental 
Grants  Review  Subcommittee. 

Date  and  Time:  February  5-7, 1992, 8  a.m. 

PJace:  Holiday  Inn — Chevy  Chase.  Chase 
Room,  5520  Wisconsin  Avenue,  Chevy  Chase, 
Maryland.  Open  February  5, 1  p.m.  to  2  p.m. 
Closed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  grant  applications 
proposing  experimental,  analytical  and 
theoretical  research  on  costs,  quality,  access, 
effectiveness  and  efficiency  of  the  delivery  of 
health  services  for  the  research  grant 
program  administered  by  the  Agency  for 
Health  Care  Policy  and  Research. 

Agenda:  The  open  session  of  the  meeting 
on  February  5  from  1  p.m.  to  2  p.m.  will  be 
devoted  to  a  business  meeting  covering 
administrative  matters  and  reports.  There 
will  also  be  a  presentation  by  the 
Administrator,  AHCPR.  During  the  closed 
sessions,  the  Subcommittee  will  be  reviewing 
research  and  demonstration  grant 
applications  relating  to  the  delivery, 
organization,  and  financing  of  health 
services.  In  accordance  with  the  Federal 
Advisory  Committee  Act,  title  5,  U.S.  Code, 
Appendix  2  and  title  5,  U.S.  Code  552b(c](e). 


the  Administrator,  AHCPR,  has  made  a 
formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact  Gerald  E. 
Calderone,  Ph.D.,  Agency  for  Health  Care 
Policy  and  Research,  Suite  602,  Executive 
Office  Center,  2101  East  Jefferson  Street, 
Rockville,  Maryland  20652.  Telephone  (301) 
227-8449. 

Name:  Health  Care^ Technology  Study 
Section. 

Date  and  Time:  February  10-12, 1992,  8  a.m. 

Place:  Marriott  Residence  Inn,  Montgomery 
II  Room,  7335  Wisconsin  Avenue,  Bethesda, 
MD.  Open  February  10, 8  a.m.  to  9  a.m. 
Closed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is  charged  with 
conducting  the  initial  review  of  health 
services  research  grant  applications 
addressing  the  utilization  and  effects  of 
health  care  technologies  and  procedures  as 
well  as  applications  in  the  area  of 
information  and  decision  sciences  relating  to 
health  care  delivery. 

Agenda:  The  open  session  on  February  10 
from  8  a.m.  to  9  a.m.  will  be  devoted  to  a 
business  meeting  covering  administrative 
matters  and  reports.  There  will  also  be  a 
presentation  by  the  Administrator,  AHCPR. 
The  closed  sessions  of  the  meeting  will  be 
devoted  to  a  review  of  health  services 
research  grant  applications  emphasizing 
medical  care  technologies  and  procedures, 
and  relating  to  the  delivery,  organization,  and 
financing  of  health  services.  In  accordance 
with  the  Federal  Advisory  Committee  Act 
title  5,  U.S.  Code,  Appendix  2  and  title  5,  U.S. 
Code  552b(c](6),  the  Administrator,  AHCPR. 
has  made  a  formal  determination  that  these 
latter  sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meetings,  or  other 
relevant  information  should  contact  Alan  E. 
Mayers,  Ph.D..  Agency  for  Health  Care  Policy 
and  Research,  Suite  #602,  Executive  Office 
Center,  2101  East  Jefferson  Street  Rockville, 
Maryland  20852,  Telephone  (301)  227-6449. 

Name:  Health  Services  Research  Review 
Subcommittee. 

Date  and  Time:  February  20-21, 1992, 8:30 
a.m. 

Place:  Marriott  Residence  Inn,  Calvert  I 
Conference  Room,  7335  Wisconsin  Avenue, 
Bethesda,  Maryland.  Open  February  20, 8:30 
a.m.  to  9  a.m.  Closed  for  remainder  of 
meeting. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  grant  applications 
proposing  analytical  and  theoretical  research 
on  costs,  quality,  access,  and  efficiency  of  the 
delivery  of  health  services  for  the  research 
grant  program  administered  by  the  Agency 
for  Health  Care  Policy  and  Research. 

Agenda:  The  open  teasion  of  the  meeting 
on  February  20  firom  8:30  AM  to  9  a.m.  will  be 


devoted  to  a  business  meeting  covering 
administrative  matters  and  reports.  There 
will  also  be  a  presentation  by  the 
Administrator,  AHCPR.  During  the  closed 
sessions,  the  Sutx:ommittee  will  he  reviewing 
analytical  and  theoretical  research  grant 
applications  relating  to  the  delivery, 
organization,  and  financing  of  health 
services.  In  accordance  with  the  Federal 
Advisory  Committee  Act  title  5,  U.S.  Code, 
appendix  2  and  title  5,  U.S.  Code  552b(c)(6), 
the  Administrator,  AHCPR,  has  made  a 
formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meetings,  or  other       ^ 
relevant  information  should  contact  Patricia 
G.  Thompson,  Ph.D.,  Agency  for  Health  Care 
Policy  and  Research,  Suite  602.  Executive 
Office  Center,  2101  East  Jefferson  Street, 
Rockville.  Maryland  20852,  Telephone  (301) 
227-8449. 

Name:  Health  Services  Research 
Dissemination  and  User  Liaison  Advisory 
Committee 

Date  and  Time:  February  25-26, 1992.  8  a.m. 

Place:  Residence  Inn,  Montgomery  U.  7335 
Wisconsin  Avenue.  Bethesda.  Maryland. 
Open  February  25.  8  a.m.  to  9  a.m.  Closed  for 
remainder  of  meeting. 

Purpose:  The  Committee  is  charged  with 
the  review  of  and  making  recommendation* 
on  grant  applications  for  Federal  support  of 
conferences,  workshops,  meetings,  or  projects 
related  to  dissemination  and  utilization  of 
research  findings,  and  AHCPR  liaison  with 
health  care  policy  makers,  providers,  and 
consumers. 

Agenda:  The  open  session  of  the  meeting 
on  February  25  from  8  a.m.  to  9  a.m.  will  tie 
devoted  to  a  business  meeting  covering 
administrative  matters  and  reports.  There 
will  also  tie  a  presentation  by  the 
Administrator,  AHCPR.  During  the  closed 
portions  of  the  meeting,  the  Committee  will 
be  reviewing  grant  applications  relating  to 
the  dissiemination  of  research  x)n  the 
organization,  costs,  and  efficiency  of  health 
care.  In  accordance  «vith  the  Federal 
Advisory  Committee  Act  title  5,  U.S.  Code, 
appendix  2  and  title  5.  U.S.  Code  552b(c)(6). 
the  Administrator,  AHCPR.  has  made  a 
formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meetings,  or  other 
relevant  information  should  contact  Mrs. 
Linda  Blankenbaker.  Agency  for  Health  Care 
Policy  and  Research,  Suite  602.  2101  East 
Jefferson  Street,  Rockville.  Maryland  20652. 
Telephone  (301)  227-8440. 

Agenda  items  for  all  meetings  are 
subject  to  change  as  priorities  dictate. 
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Dated:  )aiiuary  15. 1982. 
|.  iMiett  CUBtaia,  MD. 

Administrator. 

IFR  Doc.  92-1487  filed  l-21-fl2;  8:45  am] 

BHUHO  COW  41W-«Hi 

Centers  for  Disease  Control 
(Annoonosfiisnt  Numbsf  210] 

AvaHabWty  of  Fiscal  Year  1992  Funds 
for  STD  Professional  Education  In 
Computer-Based  Clinic  QuaMy 
Assurance  Systems 


Introductiao 

The  Centers  for  Disease  Control 
(CDC),  the  Nation's  prevention  agency, 
announces  the  availability  of 
cooperative  agreement  funds  to  design, 
develop,  and  implement  or  improve 
computer-based  medical  record  systems 
to  enhance  training  at  the  Sexually 
Transmitted  Diseases  (STD)  Prevention/ 
Training  (P/T)  Centers. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  areas  of  HIV 
Infection  and  Sexually  Transmitted 
Diseases.  (For  ordering  a  copy  of 
Healthy  People  2000,  see  the  section 
Where  To  Obtain  Additional 
Information.)  ) 

Au&ority 

This  program  is  authorized  under  the 
Public  Health  Service  Act:  Section  318 
[42  U.S.C.  247c].  as  amended. 
Regulations  governing  Grants  and 
Cooperative  Agreements  for  STD 
Research.  Demonstrations,  and  Public 
and  Professional  Education  are  codified 
in  part  51b,  subparts  A  and  F  of  title  42. 
Code  of  Federal  Regulations. 

Eligible  Applicants 

Eligible  applicants  are  the  current 
recipients  of  STD  Prevention/Training 
Center  grant  funds.  Eligibility  is  limited 
to  these  organizations  since  they 
currently  provide  (1]  speciahzed  courses 
for  STD  clinicians  to  improve  their 
examination  skills  according  to  CDC 
curricula  and  (2)  a  "model"  clinic 
environment  according  to  published 
CDC  standards.  (These  eligible 
recipients  are  located  in  San  Juan. 
Puerto  Rico;  Chicago.  lUinois; 
Cincinnati,  Ohio:  Baltimore.  Maryland; 
Denver,  Colorado;  Newark,  New  Jersey; 
Seattle,  Washington;  Birmingham, 
Alabama;  Dallas,  Texas;  San  Francisco. 
California;  and  Long  Beach,  California.) 


UMI 


AvailafaiHty  of  Fnnds 

Approximately  $500,000  is  available  in 
Fiscal  Year  1992  to  fund  approximately 
two  to  three  awards  for  a  12-month 
budget  period  within  a  1  year  project 
period.  Awards  will  range  from  $100,000 
to  $250,000  with  an  average  award  of 
$200,000.  Awards  are  expected  to  be 
made  on  or  about  June  1. 1992.  Funding 
estimates  outlined  above  may  vary  and 
are  subject  to  change.  Recipients^ust 
provide  support  to  maintain  the 
computer-based  medical  record  system 
in  subsequent  years. 

Use  of  Funds 

Funds  may  be  used  to  support 
software  development  and  necessary 
equipment.  Funds  may  not  be  used  to 
lease  space,  or  for  equipment  or  services 
that  do  not  directly  relate  to  this  project. 
Unless  specifically  approved,  funds  may 
not  be  used  for  substantial  renovation  of 
space.  Funds  shall  be  used  to 
supplement  and  not  supplant  the  non- 
Federal  funds  that  would  otherwise  be 
made  available  for  a  computer-based 
medical  records  system. 

Program  Reciuirements 

In  conducting  activities  to  achieve  the 
purpose  of  the  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.,  and  the  Centers  for 
Disease  Control  for  the  activities  under 
B.,  below: 

A.  Recipient  Activities 

1.  Identify  an  individual  with 
appropriate  experience  and  credentials 
(computer  coordinator)  within  the  health 
department  who  has  primary 
responsibility  and  authority  necessary 
to  conduct  this  project,  including  the 
ability  to  communicate  with  clinical 
staff  and  understand  the  needs  of  the 
clinic  and  the  training  application  of  the 
project. 

2.  Maintain  liaison  with  state  and 
local  STD  and  HIV  prevention  program 
managers  regarding  disease  morbidity 
reporting  and  fxiiure  data  linkages. 

3.  Maintain  liaison  with  the  STD  P/T 
Center  program  coordinator  regarding 
the  budget,  needs  of  the  system  for 
training,  and  compliance  with  the 
"model"  clinic  concept  in  the  STD 
Clinical  Practice  Guidelines,  1991. 

4.  Collaborate  with  CDC  in  (a) 
selecting  and  defming  software  and  a 
medical  record  that  share  common 
elements,  meet  requirements  for  quality 
assurance,  and  are  compatible  with 
future  information  linkages:  and  (b) 
selecting  hardware  that  is  cost  efficient 
based  on  available  resources,  and  meets 
requirements  for  training  and  linkage 


with  COC-prodoced  computer 
information  systems. 

5.  Let  a  contract  for  services  (software 
development,  equipment,  etc.)  within  60 
days  of  award  stating  the  activity,  time 
schedule,  and  cost  of  contract  services. 
The  contract  should  also  allow  the 
flexibility  to  refine  the  activity  during 
the  service  period. 

6.  Coordinate  with  other  award 
recipients  to  publish  a  final  analysis  on 
the  success  of  computer-based  medical 
record  systems  and  to  share  common 
experiences. 

B.  CDC  Activities 

1.  Provide  scientific  expertise  in  the 
selection  of  software  design,  and 
computer  equipment 

2.  Conduct  site  visits  (a)  at  the 
applicant's  request  to  advise  on 
potential  system  designs  and  (b)  to 
provide  technical  assistance  with 
project  development,  implementation,  , 
and  analysis. 

3.  Coordinate  publication  on  the 
success  of  computer-based  medical 
records  systems  in  improving  the  quality 
of  care  in  the  STD  clinic. 

4.  Assist  project  to  identify  potential 
problems  and  provide  technical 
assistance. 

Evaluation  Criteria 

Application  will  be  reviewed  and 
evaluated  according  to  the  follo'.ving 
criteria  (Maximum  100  points): 

A.  The  need  for  program  support,  the 
level  of  Hnancial  effort  of  the  local 
program  toward  total  project  costs,  and 
the  estimates  of  "maintenance  of  effort." 
and  ability  to  support  the  system  in 
subsequent  years.  (10  points) 

B.  The  applicant's  demonstrated 
ability  to  successfully  purchase  software 
and  hardware  in  a  timely  manner,  as 
demonstrated  in  previous  grants/ 
cooperative  agreements.  (20  points) 

c.  The  extent  to  which  the  applicant 
has  satisfactorily  described  (1)  the 
proposed  integration  of  an  automated 
medical  record  system  into  its  current 
record  management  structure,  (2)  the 
design  of  the  medical  record,  quality 
assurance  audit  criteria,  and  "model" 
clinic  status  relative  to  the  STD  Clinical 
Practice  Guidelines,  1991.  and  (3)  the 
proposed  training  based  on  past  P/T 
center  performance.  (80  points] 

D.  The  extent  to  which  the  applicant 
(1)  intends  to  collaborate  with  CDC  on 
project  design,  implementation,  and 
training  and  (2)  ensures  coordination 
with  8tate.and  local  STD  and  HIV 
prevention  programs  regarding  future 
data  needs.  (10  points) 

In  addition,  consideration  will  be 
given  to  the  appropriateness  and 
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reasonableness  of  the  budget  request, 
proposed  use  of  project  funds,  and  the 
need  for  program  suppoit.  The  level  of 
support  will  depend  on  the  availability 
of  funds.,. 

Other  Requirements 

Any  materials  for  which  support  has 
been  provided  in  whole  or  in  part  with 
PHS  funds  shall  be  subject  to  a 
nonexclusive,  irrevocable,  royalty-free 
license  to  the  Government  to  reproduce, 
translate,  publish,  or  otherwise  use  and 
authorize  others  to  use  the  work  for 
government  purposes. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.978,  Sexually 
Transmitted  Disease  Research, 
Demonstrations,  and  Public  Information 
and  Education  Grants. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application,  using  PHS  form  5161-1, 
must  be  submitted  to  Edwin  L.  Dixon, 
Grants  Management  OfHcer,  Grants 
Management  Branch,  Procurement  and 
Grants  Of^ce,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road.  NE., 
room  300,  MS  E14,  Adanta,  GA  30305,  on 
or  before  April  1, 1992. 

A.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either  1.  Received  on  or  before 
the  deadline,  or  2.  Sent  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  independent  review 
group.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  U.S. 
Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  proof 
of  timely  mailing.) 

B.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  A.I.,  or 
A.2.,  will  be  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  funding 
cycle  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procediu«8, 
an  application  package,  and  business 
management  techniceJ  assistance  may 
be  obtained  from  Linda  Long,  Grants 
Management  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road,  NE.. 


MS  E14,  AUanta,  GA  30305,  (404)  842- 
6640  or  FTS  236-6640. 

Programmatic  technical  assistance 
may  be.  obtained  from  Kimberly 
Geissman,  National  Center  for 
Prevention  Services,  DSTD/HIVP,  MS 
E27,  Centers  for  Disease  Control, 
Adanta,  GA  30333,  (404)  639-1233  or 
FTS  236-1233. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Governments  Printing  Office, 
Washington,  DC  20402-9325.  (202)  783- 
323a 

Armouncement  Number  210,  "STD 
PROFESSIONAL  EDUCATION  IN 
COMPUTER-BASED  CLINIC  QUALITY 
ASSURANCE  SYSTEMS,"  must  be 
referenced  in  all  requests  for 
information  pertaining  to  these  projects. 

Dated:  January  15. 1992. 

Robert  L  Foster, 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 
[FR  Doc.  92-1477  Filed  1-21-92;  8:45  am] 
MUJNQ  coos  4M0-1S-H 


Food  and  Drug  Administration 
(Docket  Na»2N-0013] 

Drug  Export;  R«tro-Tak™  HIV-1/ 
HTLV-I  ComtHnation  EUSA  Taat  Kit 

aokncy:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cellular  Products,  Incorporated,  has 
filed  an  application  requesting  approval 
for  die  export  of  die  RETRO-TEK™ 
HIV-1/HTlV-I  COMBINATION  ELISA 
Test  IGts  to  Italy,  and  Spain. 
ADDRESStS:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr.,  Rockville.  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  the  contact  person. 

FOR  FURTHER  INPORMATKNI  CONTACT: 

Boyd  Fogle,  Jr..  Center  for  Biologies 
Evaluation  and  Research  (HFB-120), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 301- 
295-8191. 


SUPPLEMENTARY  INTORMATNNCThe  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 
Section  802(b)(3)(B)  of  die  act  sets  fordi 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  die 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
Cellular  Inducts,  Inc.,  872  Main  St., 
Buffalo,  NY  14202.  has  filed  an 
application  requesting  approval  for  the 
export  of  RETRO-TEK™  HIV-l/HTLV-l 
COMBINATION  EUSA  test  kits  to  Italy 
and  Spain.  The  RETRO-TEK™  HIV-l/ 
HTLV-I  COMBINATION  ELISA  test  kit 
is  an  enzyme  linked  immunosorbent 
assay  (ELISA)  for  the  simultaneous 
detection  of  antibodies  to  either  Human 
Immunodeficiency  Virus  Type  1  (HTV-l) 
and/or  Human  T-Lymphototrophic  Virus 
Type  I  (HTLV-I)  in  human  serum  or 
plasma.  The  application  was  received 
and  filed  in  the  Center  for  Biologies 
Evaluation  and  Research  on  December   > 
9, 1991.  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies )  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  February  3, 1992. 
and  to  provide  an  additional  copy  of  the 
submission  directly ,to  the  contact 
person  identified  above,  to  faciUtate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21 CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 
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Dated:  lanoary  7, 1902. 

Thomas  S.  Boizo, 

Director.  Office  of  Compliance,  Center  for 
Biologies  Ewluation  and  Research. 

(FR  Doc.  92-1553  Filed  1-21-52;  8: 
MLUNQ  cone  41W-01-M 
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[Docket  No.  92M-001«] 

Drug  Export;  Optiray  240  (loversol 
Iniection  51%),  Optiray  300  (loversol 
Iniection  64%),  Optiray  350  (loversol 
Injection  74%) 


r.  Food  and  Drug  Administration. 
HHS.                                       j 
ACDOU-  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Millinckrodt  Medical.  Inc..  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  drug  Optiray 
(loversol  injection)  to  Germany. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20657,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person.  | 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Hamilton,  Division  of  Drug 
Labeling  Compliance  {HFD-313),  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-295- 
8073. 

SUPPLEMENTARY  INFORMATION:  The  drug 

export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382]  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
e02(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  e02(b)(3](A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  fihng  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
apphcation.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Mallinckrodt  Medical,  Inc^  675 
McDonnel  Blvd.,  P.O.  Box  5840,  St. 
Louis,  MO  63134.  has  filed  an 
application  requesting  approval  for  the 


export  of  the  drug  Optiray  (ioversol 
injection)  to  Germany.  This  product  is 
used  as  diagnostic  radiopaque  media. 
The  application  was  received  and  filed 
in  the  Center  for  Drug  Evaluation  and 
Research  on  December  23, 1991,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  %vith  the  docket 
number  foimd  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  February  3, 1992. 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  imder  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  January  15. 1992. 
Sammie  R.  Young. 

beputy  Director.  Office  of  Compliance, 
Center  for  Drug  Evaluation  and  Research. 
(FR  Doc.  92-1552  Filed  1-21-92;  6:45  am] 
BnjJNO  COOe  41«0-«t-M 


Health  Care  Financing  Administration 

IOIS-015-N] 

Medicare  Program;  Quarterty  Listing  of 
Program  Issuances  and  Coverage 
Decisions 

agency:  Health  Care  Financing 
AdministraUon  (HCFA).  HHS. 
action:  General  notice. 

summary:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretative  regulations  and  other 
Federal  Register  notices,  and  statements 
of  policy  that  were  published  during 
July,  August  and  September  1991  that 
relate  to  the  Medicare  program.  Section 
1871(c)  of  the  Social  Security  Act 
requires  that  we  publish  a  list  of  our 
Medicare  issuances  in  the  Federal 
Register  at  least  every  three  months. 

Wefd  also  are  providing  the  content  of 
the  revisions  to  the  Medicare  Coverage 
Issues  Manual  published  during  this 
quarter.  On  August  21. 1989  (54  FR 


34555),  we  published  the  content  of  the 
Manual  and  indicated  that  we  wiB 
publish  quarterly  any  updates.  Adding 
the  Medicare  Coverage  Issues  Manual 
changes  to  this  listing  allows  us  to  fulfill 
this  requirement  in  a  manner  that 
faciUtates  identification  of  coverage  and 
other  changes  in  our  manuals. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Savadkin.  (410)  966-5265  (For 

Instruction  Information). 
Sam  Shekar,  (410)  966-5316  (For 

Coverage  Information). 
Margaret  Teeters.  (410)  966-4678  (For 

All  Other  Information). 
supplementary  information: 

I.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  program, 
a  program  that  pays  for  health  care  and 
related  services  for  34  million  Medicare 
beneficiaries.  Administration  of  the 
program  involves  (1)  providing 
information  to  beneficiaries,  health  care 
providers,  and  the  pubhc;  and  (2) 
effective  communications  with  regional 
offices.  State  governments,  various 
providers  of  health  care,  fiscal 
intermediaries  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on  which 
the  program  is  based,  we  issue 
regulations  under  authority  granted  the 
Secretary  under  sections  1102  and  1871 
and  related  provisions  of  the  Social 
Security  Act  (die  Act)  and  also  issue 
various  manuals,  memoranda,  and 
statements  necesseary  to  administer  the 
program  efficienUy. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Re^ster 
no  less  frequently  than  every  three 
months  a  list  of  all  Medicare  manual 
instructions,  interpretative  rules, 
statements  of  policy,  and  guidelines  of 
general  applicability  not  issued  as 
regulations.  We  published  our  first 
notice  June  9. 1988  (53  FR  21730).  As  in 
prior  notices,  although  both  substantive 
and  interpretative  regulations  published 
in  the  Federal  Register  in  accordance 
with  section  1871(a)  of  the  Act  are  not 
subject  to  the  publication  requirement  of 
section  1671(c),  for  the  sake  of 
completeness  of  the  listing  of 
operational  and  policy  statements,  we 
are  including  those  regulations 
(proposed  and  final)  pubUshed. 

n.  Coveraged  Issues 

We  receive  numerous  inquiries  from 
the  general  public  about  whether 
specific  items  or  services  are  covered 
under  Medicare.  Providers,  carriers  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual, 
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which  identifies  those  medical  items, 
services,  technologies,  or  treatment 
procedures  that  can  be  paid  for  under 
Medicare.  On  August  21, 1989,  we 
published  a  notice  in  the  Federal 
Register  (54  FR  34555]  that  contained  all 
the  Medicare  coverage  decisions  issued 
in  that  manual. 

In  that  notice,  we  indicated  that 
revisions  to  the  Coverage  Issues  Manual 
will  be  pubhshed  at  least  quarterly  in 
the  Federal  Register.  We  also  sometimes 
issue  proposed  or  final  national 
coverage  decision  changes  in  separate 
Federal  Register  notices.  Table  fv  of  this 
notice  contains  the  text  of  revisions  to 
the  Coverage  Issues  Manual  pubhshed 
between  July  1  and  September  30, 1991. 
Readers  should  find  this  an  easy  way  to 
identify  both  issuance  changes  to  all  our 
manuals  and  the  text  of  changes  to  the 
Coverage  Issues  Manual. 

Revisions  to  the  Coverage  Issues 
Manual  are  not  published  on  a  regular 
basis  but  on  an  as  needed  basis.  We 
publish  revisions  as  a  result  of 
technological  changes,  medical  practice 
changes,  responses  to  inquiries  we 
receive  seeking  clarifications,  or  the 
resolution  of  coverage  issues  under 
Medicare.  If  no  Coverage  Issues  Manual 
revisions  were  published  during  a 
particular  quarter,  our  listing  will  reflect 
that  fact. 

Not  all  revisions  to  the  Coverage 
Issues  Manual  contain  major  changes. 
As  with  any  instruction,  sometimes 
minor  clarifications  or  revisions  are 
made  within  the  text.  We  have  reprinted 
manual  revisions  as  transmitted  to 
manual  holders.  The  new  text  is  shown 
in  italics.  We  will  not  reprint  the  table  of 
contents,  since  the  table  of  contents 
serves  primarily  as  a  finding  aid  for  the 
user  of  the  manual  and  does  not  identify 
items  as  covered  or  not. 

We  issued  our  first  update  that 
included  the  text  of  changes  to  the 
Coverage  Issues  Manual  on  March  20, 
1990  (55  FR  10290),  our  second  on 
February  6, 1991  (56  FR  4830),  our  third 
on  July  5, 1991  (56  FR  30752),  and  our 
fourth  on  November  22, 1991  (56  FR 
58913).  The  issuance  update  foond  in 
Table  IV  of  this  notice,  when  added  to 
material  from  the  manual  published  on 
August  21, 1989,  and  the  updates 
published  on  March  20, 1990,  February  6, 
1991,  July  5, 1991,  and  November  22, 1991 
constitute  a  complete  manual  as  of 
September  30, 1991.  Parties  interested  in 
obtaining  a  copy  of  the  manual  and 
revisions  should  follow  the  instructions 
in  section  IV  of  this  notice. 

m.  How  to  Use  the  Listing 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda. 


substantive  and  interpretative 
regulations,  or  coverage  decisions 
published  during  this  timeframe  to 
determine  whether  any  are  of  particular 
interest.  We  expect  it  to  be  used  in 
concert  with  previously  published 
notices.  Most  notably,  those  unfamiliar 
with  a  description  of  our  manuals  may 
wish  to  review  Table  I  of  our  first  three 
notices  (53  FR  21730.  53  FR  36891.  and  53 
FR  50577);  those  desiring  information  on 
the  Medicare  Coverage  Issues  Manual 
may  wish  to  review  the  August  21, 1989 
publication:  and  those  seeldng 
information  on  the  location  of  regional 
depository  libraries  may  wish  to  review 
Table  IV  of  our  first  notice.  We  have 
divided  this  current  listing  into  four 
tables. 

Table  I  describes  where  interested 
individuals  can  get  a  description  of  all 
previously  published  HCFA  manuals 
and  memoranda. 

Table  II  of  this  notice  lists,  for  each  of 
our  manuals  or  Program  Memoranda,  a 
transmittal  number  unique  to  that 
instruction  and  its  subject  matter.  A 
transmittal  may  consist  of  a  single 
instruction  or  many.  Often  it  is 
necessary  to  use  information  in  a 
transmittal  in  conjunction  with 
information  currently  in  the  mamials. 

TaUe  ni  lists  all  substantiTe  and 
interpretative  Medicare  regulations  and 
general  notices  published  in  the  Federal 
R^istar  during  this  period.  For  eadi 
item,  we  list  the  date  published,  tfie  title 
of  the  regulation,  and  the  Parts  of  the 
Code  of  Federal  Regulations  (CFR) 
which  have  changed. 

Table  IV  sets  forth  the  revisions  to  the 
Medicare  Coverage  Issues  Manual  that 
were  pubhshed  during  this  quarter.  For 
each  revision,  we  give  a  brief  synopsis 
of  the  revision  as  it  appears  on  the 
transmittal  sheet  the  manual  section 
number,  and  the  title  of  the  section.  We 
present  a  complete  copy  of  the  revised 
material,  no  matter  how  minor  the 
revision,  and  identify  the  revision  by 
printing  in  italics  the  text  that  was 
changed.  If  the  transmittal  includes 
material  unrelated  to  the  revised 
sections,  for  example,  when  the  addition 
of  revised  material  causes  other  sections 
to  be  repaginated,  we  do  not  reprint  the 
uiu«lated  material. 

IV.  How  to  Obtaia  listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
maiHial  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual  Those 
wishing  to  subscribe  should  contact 
either  the  Govetmnent  Printng  Office 
(GPO)  or  the  National  Techideal 
Information  Service  (NTIS)  at  the 


following  addresses:  Superintendent  c^ 
Documents,  Government  Printing  Office, 
Washington.  DC  20402,  Telephone  (202) 
783-3238:  National  Technical 
Information  Service.  Department  of 
Commerce,  5825  Port  Royal  Road, 
Springfield,  VA  22161,  Telephone  (703) 
487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittaUs)  they  want. 
GPO  or  NTIS  will  give  complete  details 
on  how  to  obtain  the  publications  they 
sell. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 

individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  Government 
Printing  Office  at  the  same  address 
indicated  above  for  manual  issuances. 
When  ordering  individual  copies,  it  is 
necessary  to  cite  either  the  date  of 
publication  or  the  volume  number  and 
page  number. 

C.  Rulings 

Rulings  are  published  on  an 
infrequent  basis  by  HCFA.  Interested 
individuals  can  obtain  copies  from  4he 
nearest  HCFA  Regional  O^ice  or  review 
them  at  the  nearest  regional  depository 
library.  We  also  sometimes  publish 
Rulings  in  the  Federal  Register. 

V.  How  to  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
Federal  Depository  Library  Program. 
goveriMient  publications  are  sent  to 
approximately  1400  designated  Hbraries 
throughout  the  United  States.  Interested 
parties  may  examine  the  documents  at 
any  one  of  the  FDLs.  Some  may  have 
arrangements  to  transfer  material  to  a 
local  library  not  designated  as  an  FDL 
To  locate  the  nearest  FDL,  individuals 
should  contact  any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
nearly  every  Federal  Government 
publication,  either  in  printed  or 
microfilm  form,  for  use  by  the  general 
public.  These  libraries  provide  reference 
services  and  interlibrary  loans: 
however,  they  are  not  sales  outlets. 
Individuals  may  obtain  information 
about  the  location  of  the  nearest 
regional  depository  library  from  any 
bltfaty. 

Superintendent  of  Docimients 
numbers  for  each  HCFA  publication  are 
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shown  in  Table  II,  along  with  the  HCFA 
publication  and  transmittal  numbers.  To 
help  FDLs  locate  the  instruction,  use  the 
Superintendent  of  Documents  number, 
plus  the  HCFA  transmittal  number.  For 
example,  to  fmd  the  Regional  Office 
Manual.  Part  2,  Medicare  (HCFA-Pub. 
23-2)  transmittal  entitled  "The 
Contractor  Performance  Evaluation 
Program."  use  the  Superintendent  of 
Documents  No.  HE  22.8/8  and  the  HCFA 
transmittal  number  315. 

VI.  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulHU  that  need. 
Consequently,  we  are  providing 


information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Individuals  are 
expected  to  purchase  copies  or  arrange 
to  review  them  as  noted  above. 

Questions  concerning  items  in  Tables 
I  or  II  may  be  addressed  to  Allen 
Savadkin,  Office  of  Insuances,  Health 
Care  Financing  Administration,  room 
688  East  High  Rise,  6325  Security  Blvd.. 
Baltimore,  MD  21207.  Telephone  (410) 
966-5265. 

Questions  concerning  items  in  Tables 
rv  may  be  addressed  to  Sam  Shekar. 
Office  of  Coverage  and  Eligibility  Policy. 
Health  Care  Financing  Administration, 
room  445  East  High  Rise,  6325  Security 
Blvd..  Baltimore.  MD  21207,  Telephone 
(410)  966-5316. 


Questions  concerning  all  other 
information  may  be  addressed  to 
Margaret  Teeters.  Regulations  Staff, 
Health  Care  Financing  Administration, 
room  132  East  High  Rise,  6325  Security 
Blvd.,  Baltimore,  MD  21207.  Telephone 
(410)  966-4678. 

Table  I 

Description  of  Manuals,  Memoranda  and 
HCFA  Rulings 

An  extensive  descriptive  listing  of 
manuals  and  memoranda  was 
previously  published  at  53  FR  21730  and 
supplemented  at  53  FR  36891  and  53  FR 
50577.  Also,  for  a  complete  description 
of  the  Medicare  Coverage  Issues 
Manual,  please  review  54  FR  34555. 


Trans.  No. 


121. 


1539.. 
1540.. 


116. 


1400_ 


Table  II— Medicare  Manual  Instructions  July-September  1991 


Manual/Subject/Publication  No. 


Illltl  IIMOUN'y  RMfHMI 

I  Admintotration  (HCFA-Pub.  31-1) 
(SuparMandMit  of  Documwrta  No.  HE  Z2M/6-3) 


•  HCFA  Approval  of  Subcorxttracts  and  Requests  for  Automated  Data  Processing  Systems  and  Operations  Changes 


IfitaniMdlavy  Manual 

roCMS  (HCFA-Pub.  13-3) 
(SupefMondant  of  Documents  Na  HE  22J/6 


•  Payment  for  Blood  Clotting  Factor  Administered  to  Hemophilia  Inpatients 
PPS  Pricer  Program 

•  Reporting  Clairns  for  Outpatient  Services  Using  HCFA  Common  Procedure  Coding  System 
HCPCS  Codes  for  Diagnostic  Services  and  Medical  Services 

Non-Reportabte  HCPCS  Codes 

•  Review  of  Form  HCFA-1450  for  Inpatient  and  Outpatient  Bills 
Coding  Structures 

Billing  For  Durable  Medical  Equipment  and  Orthotic/Prosthetic  Devices 

•  Additional  Payment  Amounte  for  Hospitals  with  a  Disproportionate  Share  of  Low  Income  Patients 
Radtology  Pricer  Program  y 

•  Doctors  of  Pediatric  IMedicirte 
Services  of  Interns  or  Residerrts-ln-Training 
Services  of  Interns  and  Residents 

Pliysictan  Members  of  Utilization  Review  Committee 

•  Incorrect  Determinations  of  Noncoverage  By  Provider— Demand  Bills 

•  Form  HCFA-1450  Consistency  Edits 

HCPCS  for  Hospital  Outpatient  Radiology  and  Other  Diagnostic  Services 
Radiology  Sennces  HCPCS  Codes 


CafTlara  I 

Part  1— Flacal  AdmbiMnrtton  (HCFA-Pub.  14-1) 
(Suparlnlandant  of  Documents  Na  HE  22^/7-2) 


•  HCFA  Approval  of  Subcontracts  and  Requests  (or  Automated  Data  Processing  Systems  and  Operations  Changes 


Pan  2-Program  AdminMnaon  (HCFA-Pub.  14-2) 
(SupwinlsndMM  of  Documwita  Na  HE  22.S/7-3) 

11?            

•  Common  Working  RIe  Host  Performance  Evakialion  Progam 

)  (HCFA-Pub.  14-3) 
(Suporfntendent  of  Documents  No.  HE  22J/7) 


•  Prohibition  Against  Billing  for  Unassigned  Physician  Sennces  Which  are  Determined  to  be  Not  Reasonable  and  t^ecessary 

•  Evidence  of  Medical  Necessity  for  Home  Oxygen  Therapy 

Scheduling  and  Documenting  Recertification  of  Modfcal  Necessity  for  Oxygen 
Coverage  Guidelines  for  Durable  Medfcal  EquipmerM  Claims 
Evidence  of  Mednal  Necessity  for  Home  Oxygen  Therapy 
Evidence  of  Medical  Necessity  in  Other  Than  Oxygen  CWma 
Evidence  of  Medical  Necessity-Oxygen  Claims 

•  Rural  Health  CNnic  Services 
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1401... 
K02... 


Table  II— Medicare  Manual  Instructions  July-September  1991— Continued 


MwHial/Subject/PuMcation  No. 


Inpatient  Services  Not  Directly  DeMwared  or  Airangad  tor  by  the  Hospital 

General  Billing  and  Claims  Processing  Requirements 

Payment  Determination 

Special  Raquiremants  tor  Oxygen  Claims 

EOMB  Messages 

Oxygen  HCPCS  Code 

Oxygen  Equipment  and  Contents  Billing  Ctiart 

e  Doctors  of  Pediatric  Medicine 

Ptiysician's  Certification  and  Recertificatlon 

e  Calculation 

Calculation  of  Fee  Schedule  Amounts 

National  Limitation  Amount 

Who  Can  BW  and  Receive  PsynMnt  tor  CKnical  Laboratcnr  Teats 


' 

(SupCflnwfioMii  of  DocHViwnw  Npi  NC  22i9/v'^9 

A-91-5 „._ 

A-91-6 _    _ 

e  Cover^ie  or  the  Use  of  Air  Fhiidbed  Beds  under  PW1 A  m  SNFs 
e  Investigational  Intraocular  Lenses 

A-91-7 

ProorsfFi  MwnoTMidufn 
Carrtars  (HCFA-#ub.  MB) 


B-91-7 

•  Computing  the  Historical  Payment  Basis 

B-91-« 

0  Nottt'.  This  trwwnrtw  wiH  not  im  issuoq. 

B-91-9 _ 

•  Medicare  Certification  Numbers  tor  CMcal  Laboratories,  Ambulatory  Surgical  Centers.  Portalbte  X-Ray  Supples  «id  PTtyaical 

Therapists  in  Independent  Practica 

B-9t-10 

•  Investigattonal  Intraocular  Lenses 

AB-91-6.. 


315.. 


and  Necessary 


621. 


iNtamMdtoHae/Caiftora  (NCFA-Mk  MA/B) 
(Sup«rtntandant  of  Documents  No.  HE  22.t/e-5) 


»  Section  1679  Umitatton  o*  LiabXIy-Stalutory  and 
Agencies,  Skilled  Nursmg  Facilities  and  Hospices 


Auri  HI  isu  Buve  cxrsnsKxw  or  ravuiauie  rresunvumw  Wi  nome  nsOTi 


Re9lO(Ms  Offloe  Manual 

tart  2    Madlcara  (HCFA-Mk  23-2) 

(Superlnterttfent  of  Pocumenta  Wo.  HE  22J/t) 


316 
317 
318 


e  The  Contractor  Performance  Evaluation  Program 

Scoring  Methodology 

Appeals 

Recording  and  Reporting  CPEP  Scores 

Corrective  Action  Plan 

Multi-Regional  and  MiW-Stale  Conti actors 

•  Subcontracts  and  Automated  Data  Processing  Changes 

•  Regional  Office  Medicare  Secondary  Payer  Outreach  ResponstoiRties 
e  Target  Dates  in  Preparing  ACERs/Service  Area  Reports 

ACERS  tor  Multi-Regional  Contractors 

Multi-Regional/State  SAR  Composition 

Evaluation  of  Contractors  Under  Budget— Flexibility  Contracts 

Corrective  Action 

ACER  Format 

Contractor  Profile 

CWF  Host  Performance  Evaluation  Program 


«■-  —  »■-■  ».  —  ■— . 
noapnai  isanuai 

(HCFA-Pub.  10) 

(Supertntendent  el  Oocumenta  Ho.  HE  22J/2) 


618 
619 

620 


e  Payment  for  Blood  Ctotling  Factor  Administered  to  Hemophilia  Inpatients 

•  Repotting  Outpatient  Services  Using  HCFA  Common  Procedure  Codtog  System 
HCPCS  Codes  for  Diagnostic  Services  and  Medical  Services 
Non-Reportable  HCPCS  Codes 

•  Services  of  Interns  or  Residents-In-Training 
Who  May  Sign  Certification  or  Recertification 
Content  of  Physician's  Cerlificatwn 
UtHizalion  Review  Plan 

Other  Diagnostic  or  Therapeutic  Items  or  Services 

•  HCPCS  for  Hospital  OUpalianl  Radtotogy  wid  Other  Oaencelic  Seivicea 
Radiology  Services  HCPCS  Codes 

Other  Diagnoalic  Servtoea  HCPCS  CeOaa 
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Trans.  No. 


Manual/Subiect/Pubtication  No. 


HofiM  HMrttti  AQancy  Mwimh 

(HCFA-Pub.  11) 

(SuptlntendOTt  of  Dociinwnta  Na  HE  22J/5) 


246.. 


247.. 


•  Billing  for  Durable  Medical  Equipment  and  Orthotlc/Prosthetic  Devices 
Conipletion  o«  Form  HCFA-1450  For  Home  Health  Agency  Billing 
Coding  Structures 

•  Benefits 

Services  of  Interns  and  Residents 


Skilled  Nursing  Manual 

(HCFA-Pub.  12) 

(Superintendent  of  Documents  No.  HE  22.8/3) 


304.. 


305.. 


•  Who  May  Sign  Certification  or  Recertification 

Medical  Services  of  an  Interm  or  Resident-In-Training  -  ' 

Physician's  Certification  and  Recertification  for  Outpatient  Physical  Therapy.  Occupational  Therapy,  and  Speech  Pathology 

Utilization  Review  Plan 

Pfiysician  Memt>ers  of  Utilization  Review  Committee 

Limitations  on  Payment  for  Inpatient  Services  Following  Adverse  Finding  t>y  Utilization  Review  Committee 

Availability  and  Appropriateness  of  Ottwr  Facilities  and  Services 

Failure  to  Make  Timely  Review  of  Cases 

•  Index 


Rural  Health  ainlc  Manual 

(HFCA-Pub.  27) 

(Superintendent  of  Documents  No.  HE  22.S/1MS5) 


•  Completion  of  HCFA-1450  t>y  Independent  Rural  Health  Clinics 
Billng  for  Mammography  Screening 


Carrier  Quality  Assurance  Handbook 

(HCFA-Pub.  25) 

(Superintendent  of  Documents  No.  HE  22.S/4) 


45.. 
46.. 


•  Coding/Data  Entry 

•  Review  Procedures  and  Error  Determinations  Based  HCFA^ISOO  Claim  Form  Entries 


Coverage  Issues  Manual 

(HCFA-Pub.  9) 

(Superintendent  of  Documents  Na  HE  12MU) 


49 

SO 

•  Percutaneous  Transkmnal  Angioplasty  in  the  Treatment  of  Obstnjctive  Lesions  of  Arteriovenous  Dialysis  Fistulas 

•  Intraocular  Lenses 

51 

52 

•  Note:  This  transmittal  will  not  t>e  issued 

•  Adult  Liver  Transplantation 
Pediatric  Liver  Transplantation 

Outpatient  Pliyaical  Therapy  and  Comprehanslvt  Outpatient  RahabWtatlon 

FadMy  Manual  (HCFA-Pub.  9) 

(Sup<rtnt<ndjwrt  of  Dociinionts  No.  HE  22^/9) 


103. 


•  Physician's  Certification  and  Recertification 


Provider  Reimburaement  ManusI 

Part  1-<HCFA-Pub.  16-1) 

(Superintendent  of  Documents  No.  HE  22J/4) 


360.. 
381.. 


•  Methodology  for  Determining  Per  Diem  Prospective  Payment  Rates  Effective  for  Cost  Reporting  Periods  Beginning  on  or  After 
October  1, 1990  and  Before  October  1, 1991 

•  Contracts  Exceeding  5  Years 

Insurance  Purchased  From  a  Limited  Purpose  Insurance  Company  Premium  Costs 


Provider  Reimbursement  Manual 

Part  1-Chaptor  27  (HCFA-Pub.  16-27) 

Rwnibureofiwnt  fof  EShD  flnd  TrwMptant  Socvicos 

(Superintendent  of  Documents  No.  HE  22.6/4) 


16„ 


•  inform  HCFA  Central  Office  of  Composite  Rale  Exception  Requests 
Submission  of  Documentatkm 


Provider  Refcnburaement  Manual 

Part  IMHCFA-Pub.  15-IIX) 

ProvMoT  Coot  RopOflInQ  Fonno  ontf  Iralnictlono 

(Superinlandant  of  Oocumonls  No.  HE  22J/4) 


•  Supplemental  Worksheet  E-3,  Part  IV— Direct  Graduate  Medkal  Educatnn  and  EBRD  Outpatient  Direct  Medtoal  Educatkm  Coat 


UMI 
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Table  III.— Regulations  arid  Notices  Pubushed  June-September  1991 


Pubtication  date/dte 


42CFRPart 


THto 


RNAL  RULES 


07/10/91  (56  FR  31332) 

07/18/91  (56  FR  32967) 
08/12/91  (56  FR  38074) 

06/30/91  (56  FR  43196) 

08/30/91  (56  FR  43358) 
09/04/91  (56  FR  43706) 

09/13/91  (56  FR  46559) 

09/13/91  (56  FR  46562) 

09/24/91  (56  FR  48110) 

09/26/91  (56  FR  48826) 
09/26/91  (56  FR  48880) 

07/05/91  (56  FR  30723) 
07/11/91  (56  FR  31597) 
07/22/91  (56  FR  33403) 

06/02/91  (56  FR  37054) 

08/19/91  (56  FR  41 110) 
09/09/91  (56  FR  45926) 
09/27/91  (56  FR  49154) 


405.. 


484 

400.406.407. 


412,413. 


412.  413 

405.410.413,414.. 


405.. 
417.. 
406.. 


442,  447,  483,  486,  489,  498.. 

431,433,483 


Medicare  Program;  Changes  Concerning  Interett  Rata*  Charged  on  Ovarpaymanta 
and  Underpayment  (Conection  PuMshad  06/22/91  (56  FR  41726)). 

Medicare  Program;  Home  Health  Agandet:  Condittona  oH  PartdpaBon. 

Modteare  and  Medicaid  Programs;  ENgiMity  for  Premium  Hospital  Insurance;  Slate 
Buy-In  Agreements. 

Medicare  Program;  Changes  to  the  Inpatient  Hospital  Prospective  Payment  System 
and  Fiscal  Yeer  1992  Rates. 

Prospective  Payment  System  tor  Inpatient  Hospital  Capital-Retatad  Costs. 

Medksare  Program;  Coverage  of  Erythropoietin  (EPO)  Uaed  by  Competent  Home 
Dialysis  Patients. 

Medware  Program;  Review  o(  Information  and  Recordkeeping  Requirements  for 
Providefs  of  Outpatient  Physical  Therapy  and/or  Speech  Pathology  Services. 

Medicare  Program;  Explanation  of  Enrollee  Rights  and  Other  Provisions  Applicable  to 
Health  Maintenance  Organizations  and  Competitive  Mednal  Plana. 

Medicare  Program;  Grace  and  Termination  for  Nonpayment  of  Supplementary  Medi- 
cal Insurance  (Pan  B)  Premiums  for  Insured  and  Uninsured  Persons. 

Medicare  anti  Medicaid;  Requirements  for  Lor>g  Term  Care  Faciilias. 

Medicare  and  Medicaid  Projjrams;  Nurse  Aide  Training  and  Competer>cy  Evaluation 
Programs. 


PROPOSED  RULES 


417 : 

417 

417,431.434,1003. 


441,468,489. 

413 

405 

409,418,484. 


Health  Maintefwnoe  Organizations;  Conforming  Health  Mamtananca  Organization 

Rules  to  Statutory  Requirements. 
Health  Mamtenance  Organizations;  Group  Specific  Ratings  (Correction  Published  06/ 

13/91  (56  FR  38485)). 
Medicare  and  State  Health  Care  Programs:  Fraud  and  Abuse:  CM  Monetary  Penal- 

ties  and  Intermediate  Sanctions  for  Certain  Vioiattona  by  HaaNh  Maintenance 

Organizations  and  Competitive  Medical  Plans. 
Medicare  and  Medicaid  Programs;  Sunwy  and  Enforcement  Requirements  and  Aiter- 

rwtive  Sartdions  for  Home  Health  Agencies. 
Medicare  Program;  Uniform  Electronic  Coat  Reporting  System  tor  Hospitals. 
Modfcare  Program;  Revision  oi  the  Medicare  Economic  Max. 
Madtoare  Program;  Medteare  Coverage  of  Home  Health  Sarvloas,  Medicare  C^vkS- 

tions  of  Partidpatioa  and  Home  HeaNh  Aide  SupenMoa 


NOTICES 


Pubiicalion  date/die 


TiOa 


07/01/91  (56  FR  29967) 

07/05/91  (56  FR  30752) 
07/11/91  (56  FR  31666) 
07/12/91  (56  FR  31952) 
07/16/91  (56  FR  32437) 
07/30/91  (56  FR  36030) 

09/04/91  (56  FR  43790) 

09/05/91  (56  FR  43929) 

09/20/91  (56  FR  47758) 
09/20/91  (56  FR  47763) 


Medicare  Program;  Peer  Review  Organization  Contracts;  Solicitation  of  Statements  of  Interest  from  kvStata  Organizations 

(AK.  ID,  ME,  VT,  DC). 
Medicare  Program;  Ouarterfy  Listing  of  Program  Issuances  and  Coverage  Decisions. 
Medicare  Program;  Raviaed  Procedures  for  Paying  CWms  From  Providers  of  Servicea. 
Medteara  Program;  Medicare  Secondary  Payer  Data  Match. 

Medicare  Program;  EstabKahmant  of  the  Practicing  Physidana  Advisory  Council  and  Request  for  Nominations  for  Mombors. 
Medtoara  Program;  Changea  to  the  Inpatient  Hospital  Prospective  Payment  System  and  Fiscal  Year  1992  Rates  (Correction 

Notice  for  the  Propoeed  Rule  Published  06/03/01  (56  FR  25178). 
Medicare  Program;  Peer  Review  Organizationa:  Raviaed  Scopes  of  Work  for  Delaware,  lylissourl,  Montana,  Nebraska.  New 

Jersey,  Nevada,  Oklahoma,  Rhode  Mand,  South  Cwolina,  Washington,  and  Wyoming. 
Medicare  and  Medicsid  Programs;  nacogniHon  of  the  Community  Health  Accreditation  Program  Standards  tor  Home  Care 

Organizationa. 
Medicare  Program;  Criteria  and  Standards  for  Evakntihg  Intermediary  and  Carrier  Pertormance. 
Medicare  Program;  CondNional  Oasignatton  of  States  in  Which  Medicare  SELECT  Insurance  May  be  Isauad. 


Table  IV — Medicare  Coverage  Issues 
Manual 

(For  the  reader's  convenience,  new 
material  and  changes  to  previously 
published  material  are  in  italics.  If  any 
part  of  a  sentence  in  the  manual 
instruction  has  changed,  the  entire  line 
is  shown  in  italics.  Tlie  transmittal 
includes  material  imrelated  to  revised 
sections.  We  are  not  reprinting  the 
unrelated  material.) 

[Transmittal  No.  49;  section  50-32, 
Percutaneous  Transltuninal  Angioplasty 
fPTA)  in  the  Treatment  of 
Arteriosclerotic  Obstructions  in  the 


Lower  Extremities,  and  section  50-34, 
Obsolete  or  Unreliable  Diagnostic  Tests. 

CHANGED  IMPLEMENTING 
INSTRUCTION-EFFECTIVE  DATE: 
For  services  performed  on  or  after  7/29/ 
91. 

Section  50-32.4.  Percutaneous 
Transluminal  Angioplasty  (PTA)  in  the 
Treatment  of  Obstructive  Lesions  of 
Arteriovenous  Dialysis  Fistulas.  This 
section  is  revised  to  provide  for 
coverage  of  PTA  in  the  treatment  of 
obstructive  lesions  of  arteriovenous 
dialysis  fistulas.  This  procedure  was 
previously  excluded  from  coverage.  This 
revision  also  includes  the  appropriate  . 


International  Classification  of  Diseases. 
Ninth  Revision,  Clinical  Modification 
(ICD-9-CM)  codes  and/or  the  HCFA 
Common  Procedure  Coding  System 
(HCPCS)  codes. 

Note:  ICD-9-CM  and  HCPCS  codes  have 
also  been  added  to  {{  50-32  through  50-32.3.] 

50-32    PERCUTANEOUS 

TRANSLUMINAL  ANGIOPLASTY 
(PTA)  IN  THE  TREATMENT  OF 
ARTERIOSCLEROTIC 
.  OBSTRUCTIONS  IN  THE  LOWER 
EXTRaflTIES  (EFFECTIVE  FOR 
SERVICES  PERFORMED  ON  AND 
AFTER  MAY  15. 1961) 
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This  procedure  involves  inserting  a 
balloon  catheter  into  a  narrow  or 
occluded  artery  in  order  to  recanalize 
and  dilate  the  artery  by  inflating  the 
balloon.  FT  A  in  the  treatment  of 
arteriosclerotic  obstructions  in  the 
lower  extremities,  /.e.  the  iliac,  femoral, 
and  popliteal  arteries  is  a  corened 
service.  (ICD-9-CM  code  39.59  or  CPT 
codes  75962  or  75963) 
50-32.1    Percutaneous  Transluminal 
Coronary  Angioplasty  (PTCA)  in 
tlje  Treatment  of  Stenotic  Leaions  of 
a  Single  Coronary  Artery  (Effective 
for  Services  Performed  on  and  After 
November  22, 19K.) 
PTCA  (ICD-9-CM  codes  36.01-36.03 
or  CPT  code  92962).  a  percutaneous 
transluminal  angioplasty  procedure 
performed  in  the  coronary  artery,  is 
covered  for  treatment  of  stenotic  lesions 
of  a  single  coronary  artery  for  patients 
for  whom  the  likely  alternative 
treatment  is  coronary  bypass  surgery, 
and  who  exhibit  the  following 
characteristics: 

•  angina  refractory  to  optimal 
medical  management; 

•  objective  evidence  of  myocardial 
ischemia;  and 

•  lesioas  amenable  to  angioplasty. 
50-32.2    Percutaneous  Transluminal 

Angioplasty  (PTA)  in  the  Treatment 
of  Stenotic  Lesions  of  the  Renal 
Arteries  (Effective  for  Services 
Performed  on  and  After  March  21. 
1983) 
PTA  in  the  treatment  of  stenotic 
lesions  of  the  renal  arteries  is  a  covered 
procedure  for  a  limited  group  of 
patients.  (ICD-9-CM  code  39.59  or  CPT 
codes  75966  or  75967.)  This  group 
comprises  those  patients  in  whom  there 
is  an  inadequate  response  to  a  thorough 
medical  management  of  symptoms  and 
for  whom  surgery  is  the  likely 
alternative.  PTA  for  this  group  of 
patients  is  an  alternative  to  surgery,  not 
simply  an  addition  to  medical 
management. 

50.32.3    Percutaneous  Transluminal 
Angioplasty  (PTA)  in  the  Treatment 
of  Obstructive  Lesions  of  the  Aortic 
Arch  Vessels — Not  Covered 
PTA  in  the  treatment  of  obstructive 
lesions  of  the  aortic  arch  vessels, 
including  the  carotid,  subclavian,  and 
vertebral  arteries,  is  excluded  from 
coverage.  (ICD-9-CM  code  39.59  or  use 
CPT  code  76490,  unlisted  diagnostic 
radiologic  procedure,  and  submit  report 
with  claim.)  This  treatment  is  a 
relatively  new  procedure  whose  safety 
and  efficacy  has  not  yet  been 
estabbshed. 

50-3Z4    Percutaneous  Transluminal 
Angioplasty  (PTA)  in  the  Treatment 


of  Obstructive  Lesions  of 
Arteriovenous  Dialysis  Fistulas 
(Effective  for  services  performed  on 
and  after  7/29/91) 
The  use  of  PTA  to  dilate  failing 
arteriovenous  dialysis  fistulas  and 
grafts  is  a  covered  procedure.  (ICD-9- 
CM  code  39. 59  or  use  CPT  code  76499, 
unlisted  diagnostic  radiologic 
procedure,  and  submit  report  with 
claim.)  Current  medical  data  support  a 
conchision  that  PTA  for  this  indication 
is  clinically  effective  and  well  tolerated 
by  patients. 

.50-34    OBSOLETE  OR  UNRELIABLE 
DIAGNOSTIC  TESTS  (Effective  for 
services  performed  on  and  After 
May  15. 1960) 
Do  not  routinely  pay  for  the  following 
diagnostic  tests  because  they  are 
obsolete  and  have  "been  replaced  by 
more  advanced  procedures.  The  listed 
tests  may  be  paid  for  only  if  the  medical 
need  for  the  p>rocedure  is  satisfactorily 
justified  by  the  physician  who  performs 
it  When  the  services  are  subject  to  PRO 
review,  the  PRO  is  responsible  for 
determining  that  satisfactory  medical 
justification  exists.  When  the  services 
are  not  subject  to  PRO  review,  the 
intermediary  or  carrier  is  responsible  for 
determining  that  satisfactory  medical 
justification  exists: 

•  amylase,  blood  isoenzymes, 
electrophoretic 

•  chromium,  blood 

•  guanase.  blood 

•  zinc  sulphate  turbidity,  blood 

•  skin  test,  cat  scratch  fever 

•  skin  test,  lymphopathia  venereum 

•  circulation  time,  one  test 

•  cephalin  flocculation 

•  Congo  red.  blood 

•  hormones,  adrenocorticotropin 
quantitative  animal  tests 

•  hormones,  adrenocorticotropin 
quantitative  bioassay 

•  thymol  turbidity,  blood 

•  skin  test  actinomycosis 

•  skin  test,  brucellosis 

•  skin  test,  psittacosis 

•  skin  test,  trichinosis 
[Transmittal  No.  50;  section  65-7. 

Intraocular  Lenses  (lOLs). 

CHANGED  IMPLEMENTING 
INSTRUCTIONS— EFFECTIVE  DATE: 
Services  performed  on  or  after  May  30. 
1991.  This  section  has  been  revised  to 
reflect  the  fact  that  Medicare  no  longer 
covers  moat  investigational  lOLs. 
Medicare  coverage  of  lOLs  is  not 
allowed  for  lenses  in  the  FDA  core  study 
or  modified  core  study  investigational 
groups.  Medicare  coverage  of  lOLs  is 
only,  allowed  for  lenses  6lly  approved 
for  marketing  by  the  FDA  or  those 
awaiting  FDA  approval  in  the  FDA 
adjunct  study  group.  lOLs  in  the  adjunct 


study  group  differ  only  slightly  from 
folly  approved  models.  Manufacturers 
that  wanted  to  continue  an 
investigational  lOL  model  in  the  adjunct 
study  group  into  1989  were  required  to 
submit  to  FDA  a  pre-market  application 
for  those  lOLs  before  January  1, 1989. 

Becaase  emerging  tedmology  has 
resulted  in  lOLs  manufactured  from  a 
variety  of  materials,  inchiding  soft 
silicone  gels,  the  word  "hard"  has  been 
deleted  from  the  definition  of  an  lOL  as 
an  artificial  lens.) 
65-7    INTRAOCULAR  LENSES  (ICMS) 

An  intraocular  lens,  or  pseudophokos, 
is  an  artificial  lens  which  may  be 
implanted  to  replace  the  natural  lens 
after  cataract  surgery.  Intraocular  lens 
implantation  services,  aft  well  as  the 
lens  itself,  may  be  covered  if  reasonable 
and  necessary  for  the  individual. 
Implantation  services  may  include 
hospital,  surgical,  and  other  medical 
services,  including  pre-implantation 
ultrasound  (A-scan)  eye  measurement  of 
one  or  both  eyes. 

The  Food  and  Drug  Administration 
(FDA)  has  classified  lOLs  into  the 
following  four  categories,  any  of  which 
may  be  covered: 

•  Anterior  chamber  angle  fixation 
lenses; 

•  Iris  fixation  lenses: 

•  Irido-capsular  fixation  lenses:  and 

•  Posterior  chamber  lenses. 
Medicare  does  not  cover  lOLs  in  the 

FDA  core  study  or  modified  core  study 
investigational  groups.  Medicare  covers 
only  lOLs  fully  approved  for  marketing 
by  the  FDA  or  those  lenses  awaiting 
FDA  approval  in  the  FDA  adjunct  study 
group.  lOL  models  in  the  adjunct  study  ^ 
group  differ  only  slightly  from  those 
already  approved  by  FDA. 
Manufacturers  that  wanted  to  continue 
an  investigational  lOL  model  in  the 
adjunct  study  group  into  1989  were 
required  to  submit  to  FDA  pre-market 
application  for  those  lOLs  before 
January  1,  19B9. 

[Transmittal  No.  52;  section  35-53, 
Adult  Liver  Transplantation. 

CHANGED  IMPLEMENTING 
INSTRUCTIONS-EFFECTIVE  DATE: 
For  services  performed  on  or  after 
March  8, 1990,  in  certain  facilities 
approved  by  Medicare  as  meeting 
regulatory  criteria.  This  section  is 
renamed  and  revised  to  extend  coverage 
of  liver  transplantation  to  adults  with 
specific  conditions  when  performed  in 
facilities  approved  by  HCFA  as  meeting 
certain  institutional  criteria.) 

[Transmittal  N.  52;  section  35-53.1, 
Pediatric  Liver  Transplantation. 

NEW  IMPLEMENTING 
INSTRUCTIONS— EFFECTIVE  DATE: 
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For  services  performed  on  or  after  April 
12, 1991.  This  section  reiterates  our 
policy  on  coverage  of  pediatric  liver 
transplantation  and,  effective  for 
services  performed  on  or  after  April  12, 
1991,  provides  instructions  for  applying 
to  become  a  HCFA  approved  pe^atric 
liver  transplant  facility  described  in  the 
Federal  Re^ster  of  that  date,  56  FR 
15006.] 

35-53    ADULT  UVER 
TRANSPLANTATION 

A.  General.  Adult  liver 
transplantation  is  covered  under 
Medicare  when  performed  in  a  facility 
which  is  approved  by  HCFA  as  meeting 
institutional  coverage  criteria,  and  for 
patients  with  one  of  the  following 
conditions: 

•  Primary  biliary  cirrhosis: 

•  Primary  sclerosing  cholangitis; 

•  Postnecrotic  cirrhosis,  hepatitis  B 
surface  antigen  negative: 

•  Alcoholic  cirrhosis: 

•  Alpha-1  antitrypsin  deficiency 
disease; 

•  Wilson's  disease;  or 

•  Primary  hemochromatosis. 
Coverage  of  adult  liver 

transplantation  is  effective  as  of  the 
date  of  the  facility's  approval,  but  for 
applications  received  before  July  13, 
1991,  can  be  effective  as  early  as  March 
8. 1990.  (See  Federal  Register  56  FR 
15006  dated  April  12, 1991.) 

B.  Follow-up  Care.  Follow-up  care 
required  as  a  result  of  a  covered  liver 
transplant  is  covered,  provided  such 
services  are  otherwise  reasonable  and 
necessary.  Follow-up  care  is  also 
covered  for  patients  who  have  been 
discharged  from  a  hospital  after 
receiving  a  noncovered  liver  transplant 
Coverage  for  follow-up  care  is  for  items 
and  services  that  are  reasonable  and 
necessary  as  determined  by  Medicare 
guidelines.  (See  Intermediary  Manual 

§  3101.14  and  Medicare  Carriers  Manual 
§2300.1.) 

C.  Immunosuppressive  Drugs.  See 
Intermediary  Manual  §  3600.8  and 
Medicare  Carriers  Manual  §§  2050.5. 
4471  and  5249 

35-53.1    PEDIATRIC  LIVER 
TRANSPLANT  A  TION 

Effective  for  services  performed  on  or 
after  February  9, 1984,  liver 
transplantation  is  covered  for  children 
(under  age  18)  with  extrahepatic  biliary 
atresia  or  any  other  form  of  end-stage 
liver  disease,  except  that  coverage  is 
not  provided  for  children  with  a 
malignancy  extending  beyond  the 
margins  of  the  liver  or  those  with 
persistent  viremia. 

Effective  for  services  performed  on  or 
after  April  12, 1991,  liver  transplantation 
is  covered  for  Medicare  beneficiaries 


when  performed  in  a  pediatric  hospital 
that  performs  pediatric  liver  transplants 
if  the  hospital  submits  an  application 
which  HCFA  approves  documenting 
that- 

•  The  hospital's  pediatric  liver 
transplant  program  is  operated  jointly 
by  the  hospital  and  another  facility  that 
has  been  found  by  HCFA  to  meeting  the 
institutional  coverage  criteria  in  the 
Federal  Renter  notice  of  April  12, 1991; 

•  The  unified  program  shares  the 
same  transplant  surgeons  and  quality 
assurance  program  (including  overset 
committee,  patient  protocol,  and  patient 
selection  criteria);  and 

•  The  hospital  is  able  to  provide  the 
specialized  facilities,  services,  and 
personnel  that  are  required  by  pediatric 
liver  transplant  patients. 

(Catalog  of  Federal  Domettic  Auistance 
Program  No.  93.773,  Medicare— tlospital 
Inaurance;  and  Program  No.  83.774, 
Medicare— Supplementary  Medical  Insurance 
Program) 

Dated:  January  9, 199Z. 
GaaR-Wilaoaky. 

Administrator,  Health  Care  Financing 
Administration. 

{FR  Doc.  92-1453  Filed  1-21-42;  8:45  am] 
HUMa  COOK  4ia»-ei-ii 


Office  Of  the  Secretary 
Intereet  Rate  on  Overdue  Oelrta 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HMs  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Himian  Service  in  the  Federal 
Register. 

'The  Secretary  of  the  Treasury  has 
certified  a  rate  of  14%%  for  the  quarter 
ended  December  31, 1991.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  January  14. 1992. 

Dennis ).  Flaclwr, 

Deputy  Assistant  Secretary,  Finance. 
(FR  Doc  92-1509  Filed  1-21-82;  8:45  am] 
;4is 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aeeletant  Secretary  for 
PubNc  and  Indian  Houemg 

(Docket  No.  N-92-S26t;  Ffl-30S2-N-O9] 

Public  and  Indian  Houekig  Drug 
EHfliinatlon  Program— TY 1991 
Announcement  of  Funding  Awards 

AOCNCV:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
HUD. 

ACTION:  Announcement  of  funding 
awards. 


:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  [development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the  NOFA 
for  the  Public  and  Indian  Housing  Drug 
Qimination  Program— FY  1991.  The 
announcement  contains  the  names  and 
addresses  of  the  award  winners  and  the 
amounts  of  the  awards. 

MM  FUNTNIN  MTORMATION  CONTACTS 

Malcolm  E.  Main,  Drug-Free 
Neighborhoods  Division,  Office  of 
Resident  Initiatives,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410.  telephone  (202)  706-1197  or  708- 
3502.  The  TDD  number  for  the  hearing 
impaired  is  (202)  708-0650.  (These  are 
not  toll-free  numbers.) 

SUmSMCNTARV  MFOIIMATION:  The 

purpose  of  the  competition  was  to 
provide  grants  to  Public  Housing 
Agencies  and  Indian  Housing 
Authorities  for  activities  designed  to 
eliminate  drug-related  crime. 

The  1991  awards  announced  in  this   - 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  published  on  June  19, 
1991  (56  FR  28290).  Applications  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice. 

A  total  of  $140,775,000  was  awarded 
to  496  Public  Housing  Agencies  and 
Indian  Housing  Authorities.  In 
accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L 101-235,  approved  December  15, 
1989),  the  Department  is  publishing  the 
names  addresses,  and  amounts  of  those 
awards  as  follows: 
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NOFA  FOR  THE  Public  ano  Indian  Hous- 
ing Drug  Eummation  Program— FY 
-  1991 


PHA/IHA  RMl^ienl 


Affloum 
approvvd 


rwgion  I:  Bonon  mgwnif  ui  in* 


Bridgeport  Housing  AuSwily,  378  E. 
WasNngtjn  Av*..  BMgaport,  CT 
06608-21 2> 

New  Haven  Housing  Authority.  380 
Orange  St,  New  Haven.  CT  06509  >. 

New  Britain  Hcuaing  A«ltioMy,  34 
Mwimac  Rd.  New  BnMn,  CT 
06053-2699 ~.~ 

Watertjury  Housing  Authority.  70 
LakeiMod  Rd,  WaHrtiay.  CT 
06704-2498 

WiMimantic  Housing  Auttxxity.  49 
West  Ave..  WWimantic.  CT  06226- 
0606 

East  Hartkml.  Houaina  Autti.  453 


Main  St.  East  Hartford,  CT  06106- 
1498 , ► 

Noraich  Housing  Auttwily.  10 
Woalwood  Park.  Norwich,  CT 
06360-6699 

Greenwich  Housing  Authority.  249 
IMbank  Ave.,  Greenwich,  CT 
06838-8620 — — 

New  London  Houaing  Authority.  78 
WakJen  Ave..  New  London.  CT 
06320-0119 _ 


I  AuAodly,  350  Moody 
St,  Lowell.  MA  01853-80 

Boston  Housing  Authority.  52 
OvuKy  SI.  Booloi^  kM  Q21T1- 
2302 

Fan  River  Housing  AuthorSy.  85 
Morgan  St.  FaW  River,  MA  02722- 
0989 

Worcester  Houaing  Auttwrily.  40  B«l- 
room  St,  Worcester.  MA  01605- 
0000 _ _.. 

Chatsea  Itoaaing  Authority.  54  Lodw 
St.  Chalaes.  MA  02150-2209 

Wobura  Houaing  Authority.  56  Camp- 
bell St.  Wobum.  MA  01801 

Quincy  Housing  Authority.  80  Clay  St, 
Ouincy,  MA  02170..- - 

Lynn  Housing  Authority.  174  & 
Common  Si.  Lynt.  MA  01905- 
2513 


Brockton  Housing  Authority.  45  Goo- 
dard  Rd..  Breckton.  MA  02403 „-. 

Gkxjceelar  Hou8ir«g  >uthoitly, 
Gkxicester.  MA  01931-1589 

SomernOe  Houaing  Authority.  30  Ms- 
mortal  Rd..  SonMrviRe,  MA  02145.... 

Spring8sid  Housing  Authority,  2$ 
Saato  Ct.  St)iin^Md.  MA  01101- 
1600 

Portland  Housing  Authority.  14  Baxter 

Bl..  Portland.  ME  04101-4935 

Honing  ANitanly.  198 

031 04 

Nashua  Housing  Authority.  101  Major 

Dr..  Nashua.  NH  03080-4783 

ProvidarK*   Housing  Authority,    100 

Broad  St,  Providence,  Rt  02903—. 
Woonsocket  Housing  Authority.  879 

Social  St.  tMoorwoefcet,  Rt  02895- 

3ZS1 

Newport  lioosing  AuliQriiy,  1 

Hobn,  Newport.  Rl  02840-1212 
Housing     Authority. 
r  St.  WinoasH.  VT  08404 
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$80,347 
704.400 

250.000 

250.000 

50,000 

250.000 

50,000 

84.900 

50,000 
248,500 

1,932.750 

246.560 

243.760 
156.600 
153,500 
250.000 

220,000 

233,500 

44.000 

218.500 

250.000 
250.000 

248,000 
250.000 
396.127 

245,335 

250.000 

90,000 


NOFA  FOR  THE  PUBUC  ANO  INDIAN  HOUS- 
ING Drug  Eumination  Program— FY 
1991— Continued 


PHA/IHA  Recipient 


Amount 
apgrtwed 


RegtoN  D:  Haw  York  Itogloiial  Offlos 


Newartc  Houaing  Authority.  57  Sussex 
Ave..  Newarii.  NJ  07103-3892 .'. 

EtzabeO  Housing  Authority.  688 
Maple  Awe..  Elizabeth,  NJ  07202- 
2690 — - 

Perth  Amboy  Housing  Authority.  881 
Atnboy  Ave..  Perth  Antey.  NJ 
06862-1998 

Ashbury  Park  Housing  AtMtorily. 
1000^  Third  Ave.,  Ashbury  Park. 
NJ  07712-3847 - 

Long  Branch  Housing  Authority.  P.O. 
Boa  336.  Long  Branch.  NJ  07740- 
0336 

Jersey  City  Housing  Authority,  400 
U.S.  Highway  1.  Jersey  CHy.  NJ 
07306 

Camden  Housing  Authority.  422 
Dudley  St.  Camden,  NJ  08106 

Passaic  Housirfg  Authority.  333  Pas- 
saic St.  Passaic.  NJ  07066 

AtJantk:  City  Housing  Auth..  227  N. 
Vermont  Ave..  Atlantic  City.  NJ 
08404-7549 

Hot>oken  Housing  Authority.  400  Har- 
rison St,  Hoboken,  NJ  07030 

Paloraon  Housing  Authority,  160 
Ward  St.,  Peterson,  NJ  07500 

New  Brunswick  Housing  Auttt.  178 
Memorial  Pkwy..  New  Bnjnswick. 
NJ  08903-1368 

Morristown  Housing  Authority,  31 
Eariy  St.  Morristown.  NJ  07960 

Orange  Housing  Authority,  530 
Thomas  BL,  Orange.  NJ  0706O- 
4121 _ __ 

Rahway  Housing  Authority,  165  E 
Grand  Awe..  Rahway.  NJ  07066- 
5491 


Woodbridge  Houaing  Aolhoriiy,  10 
Bunns  Lake.  Woodbridge,  NJ 

Plainfiekl  Housing  Auttxxity.  510  E. 
Front  St,  PlainstoM,  NJ  07060- 
1443 


EdMon    Housing    Authority, 
Dunham  Or..   Edison,  NJ  08837- 
3560 

Bridgeton  Housing  AuttKXity.  110  E. 
Commerce  St.  Bridgeton,  NJ 
08302-2606. 

Glaasboro  Housing  Authority,  737  Lin- 
coln Bl.,  Glassboro,  NJ  08028- 
0563 _ 

Syracuse  Housing  Autwrity.  518  Burt 
St,  Syracuoa.  NY  13202-3900 

Buifalo  Munidptf  Houaing  Auth.,  901 
City  Han.  Buffato  NY  14202 

Yorikers  Housing  Authority.  1511 
Central  Bank  Ave.,  Yonkers,  NY 
1 071 0-0035. 

New  Yorti  Ciiy  Housing  AulK.  250 
Broadway.  New  York.  NY  10007 

Utica  Housing  Authority.  509  Second 
St.  Utica.  Ki  13501-2450 

Albany  Housing  Authority.  4  Lineoln 
Square.  Albany,  NY  12202-1637  _._ 

Troy  Housing  Auttxxity.  1  Eddy's 
Lane,  Troy,  NY  12180-1498.. 

Binghamton  Housing  Authority.  35  E»- 
change  St,  Binghannton.  NY 
13902-1908 _ 

Cohoea  Housing  AuHnritr,  naiweaa 
St,  Cohoes,  NY  12047-2603 1 


250.000 

2SOJ0OO 

247.000 

250,000 

746.000 
466300 
250.000 

250,000 
250.000 
432,215 

250,000 
lOOiOOO 

250,000 

110,148 
214.920 

236.500 

80.000 

225.000 

90.000 

49S.0Q0 

1JD0O.O00 

250,000 
12A45.211 
291.048 
345,900 
?T9,435 

238,000 

107.500 


NOFA  FOR  THE  PUBUC  ANO  INDIAN  HOUS- 
ING ^ORUQ  EuM«NATK)N  Program— FY 
1991— Continued 


PHA/IHA  Recipient 

AmouM 
appreuad 

Fraeport  Housing  Authority.  3  BuKalo 

Ave..  Freeport.  NY  11520-4098 

160.000 

Watenriiet   Housing   Auhortty,   2400 

Second     Ave.,     Watervliet     NY 

12189-2746 ...   

75J0OO 

Schenectady  Housing  Authority.  375 

12305-2595 -.                     —      • 

412.420 

Elmira  Housing  Authority.  346  Wood- 

lawn  Ave..  Elmira.  NY  14901-1397._ 

249.500 

Rochester    Housing    Authority.    140 

West  Ave;.  Rochester.  NY  14611- 

2744                                    

490,618 

White  PItfns  Housing  Authority.  223 

Grove  St,  White  Plains.  NY  10601- 

41 99 

249.971 

Town  (rf  Hempstead  Housing  Auth.. 

760  Jertwlum  Ave..  UriiondBto.  NY 

11563 

255.800 

Long  Beach  Housing  Authority.  500 

Centre  St.  Long  BeacN  NY  11561- 

2015 - 

179.500 

Smith   St.   Newburg,   NY   12550- 

3601 .    - 

64.500 

Amsterdam  Housing  Authority.  52  Di- 

vision St.,  Amsterdan,  NY  12010- 

4002 

132.500 

Poughkeepsie  Housing  Aulhon^.  221 

Smith     St.     Pbughkeepsie,     NY 

12601-0632.- 

180.000 

Glen  Cove  Houaing  Authority,   140 

Glen  Com  Ave.,  Glen  Com.  NY 

1 1 542-3403 

125,000 

Peekskffl  Housing  Authority.  807  Main 

St.  Paekswi»e.  NY  10566-2028. 

141.000 

Herapalead    Houaing    Autatty.    75 

Laval     Ave,     Hempatewl.     NY 

11550-5599 

181.000 

New  Rochefle  Housing  Authority,  50 

Sickles  Ave.,  New  RocheHa.   NY 

10601-4029.             -. 

2saooo 

Region  Ilk  PMIadalphia  Regional  OffiGO 


Washington  DC  Housing  Auth..  Wash- 
ington, DC — -- 

Wilminglon   Houaing  Authority.   400 


Walnut,  WHminglotV  OE  19801  — 

Dover    Housing   Authority,    1266-76 

White  Oak  Rd.,  Dover.  DC  19901- 

3437 - 

Delawara  Stat*  Houaing  AuVi,  18 

The  Green.  Dovw.  DE  19903 

Annapolis   Housing   Authority.   1217 

Madison  St.  Annapolis,  MD  21403— 
Baltimore  Housing  Authority,  417  E. 

Lafayette  St.  Battireara.  MO  21202- 
Frederick    Housing    Aulhortly.    209 

Madison  St.  Frederick,  MD.21701-... 
Hsng     Oppor.    Montgomery    Cnty.. 

10400   Detrick   Ave.,    Kensington; 

MO  20885 . 

St  Michaeia  Housing  Aulhori^  St  Mi- 
chaels, MD  21663 _ 

Anne    Arundel    County    HA.    7885 

Gordon  (X.  Glen  Bwmie.  MD  21061 .. 
Pittsburgh    Houaing    AHBnSy.    200 

Ross  St,  PinsburgK  PA  15219- 

2068 ; 


McKeesport  Housing  Authority,  Ohio 
A  Brownlee  St,  McKeesport  PA 
15132-1708 


AMagham  Cowtr  Hawing  Aalii.  341 
Fourth  Ami.  PWrtuitfV  PA  1S222— 


1.727.835 
250.C00 

87.225 
50,000 

250.000 
2.661.523 

279.300 

275,600 

50.000 

240.960 

657,272 

250,000 
816^200 


;  VoL  S7.  No.  14  /  Wednesday,  faniMry  22.  1902  /  Notices 


NOFA  FORTHE  PuaUG  AND  iNOtM*  HOUt- 

me  DRua  EumiwnoN  PROcmiM— FY 
1991 —Continued 


PHA/IHA  Redpiwt 


Hanisburg  Hotaing  Auanrtty.  36t 
Chestnut  Sl^  HwMiurgi  Pk 
17106-971 3 


Reading  Housjng  AuKwtly.  AOa  t^mt- 
cock  Bl..  RMtfng,  P^nen 

Oty  of  Erie  Housing  Authority,  606 
Holland  St..  Erie..  PA  laSOI-IZBS.-... 

Beaver  County  Houtinf  Auit»..  300 
State  St.,  Beai«ar.  PA  i500S-l79e.... 

Westmoreland  County  HA,  R.O.  #6  & 
Graengate  Rd.,  GraeMburg,  PA 
1 5601 _ 

Lycoming  County  Housing  Aulti.,  400 
Lycoming  SL.  VWIiawabur^  PA 
rrroi  -4976 :. .c. 

Delaware  County  Housing  AuOi.,  1866 
Constitution  Ave.,^  Woodiyn,  PA 
1 9094 

Easttm  Housing  Auttnrtty,  221  & 
Fourth  SL,  Easton.  PA  160«2'-4441_ 

FranUin  County  Housing  Am6i..  202 
Elder  Ave.,^  Waynestara,  PA 
T726e-1224 

Lacluwanna  County  Housing  AuVi., 
2019  W.  Pine  SL.  Dunmora,  PA 
18512-0079 

Sharnoiun  Housing  Authority.  1  E.  in- 
dependence ^  Shamoldn,  PA 
1 7872-5861 

Portsmouth  Housing  Authority.  338 
High  SL,  Ponaraoulh,  VA  23706- 
1006 ^ 

Alexandria  Redswelopmenr  Hsgn.,  Al- 
exandria. VA 

Norfoli  Housing  Authority.  MorfoUi. 
VA23501-09e» 

Richmond  Housing  Authority.  90T  II 
Chamberiayne  Pkwy^  RichmonA 
VA  23261  -<e87 

Roanoke  Housing  AuVwiMy,  Roamkei 
VA  24017-0359 

Fairfax  County  RedoMtopment,  Fair- 
tax,  VA „... 

PMsfsburg  Housing  Authority,  126  S. 
Sycamore  St,  nstsnbuig.  V* 
23804-031 1 

Waynesboro  Housing  Authority.  1708 
Note  Hope  Rd,  Wynesboto.  VA 
22960-251 S 

Sufltak  Housing  Aulwrily,  P.a  Bw 
1856,  Suffok.  WA  29*34-1868 

Qanbsrtand  Plalaau  Hagn.  Aulh., 
Lebenoa  VA  a42e8>i328 

Charieston  Housing  Autnriiy,  9tt  Mi- 
chasi  Ave.,  Charieston,  WV  25321  „ 

HunUngton  Housing  Arthorily,  30 
Norfhcott  CI,  Hun6nglovi^  WV 
25722-2183 

Paricaraburg  Hooalng  Auawrily,  l0Ot 
Camocon   Awe,   Paritersburg,   WV 


26101-93ie_ 


Btuefiekl  Housing  Au8m%.  HiR  St, 
ausield,  WV  24701-1800 

KanaiDha  County  Hoaaing  Auti,  23T 
HaieSL,  ChMteatoflb  WV  2S338 


Amount 
npproved 


29D;a00 
322,000 
29(^000 
379^900 

238,300 

88,461 

121,000 

242.419 

133,750 

243,886 

42.700 

247.800 
290.000 
81«,800 

251.269 
300,000 

290.000 

236,900 

04,900 

188^60 
154,008 
250.000 

246,000 

50,000 

71,000 
90,080 


Vf. 


Offlcn 


NOFA  FOR  THE  PU8UC  AMD  NOtAN  HOUS- 

M6  Drug  EuMUMrnoN  Progrm/^-FY 
1991— Continued 


Birmingham  Housing  Authority,  1828 

TMrtf  Ave..  BinninghMii,  AL  36256- 

5906 .     . 

1.014,000 

Mobile  Housing  Authorilyi  tSf  S.  CM^ 

beme  SL,  Mobile,  AL  36633-1346..... 

837,000 

Phenix  City  Mauling  Auatority,  20» 

16th  SL,  Phenix  Oiy,  AL  3886»- 

0338 .„____ 

180,080 

PHA/IHA  Recipieni 


Montgomery  Htiusing  Au8«ority,  1020 
BeH  Si.  Montgomery.  AL  36197- 
3501 

Dothan  Housing  Authority.  P.a  BOX 
1727.  Dothan,  AL  36302-1727 

Fairfield  Housing  Authority.  P.O.  Box 
352.  Fairfiekl,  AL  36084'O362 

Oacalur  Housing  Authority,  P.O.  Box 
878,  Decatur,  AL  35602 -.. 

Gadaden  Housing  AuVwriiy,  422 
Chestnut  SL.  Gadsdan,  AL  36002- 
121« ..... 

Autxjm  Housing  Authority,  Btwfcer  SL, 
Audbum,  AL  36830 


Fkxence  Housing  Authority,  303  N. 

PHa  SL,  Fiorsnce.  AL  36630 -.. 

HaleyviHe  Housing  Authority,  P.a  Bok 

786)  HaleyviHe.  AL  38666 -.. 

Syiacauga    HoMlng    Authority,    76 

Betay   Ross   Ln,   Syiacauga.   AL 

351 50 

RuaaaNville    Housing   AuttVMity.    601 

Engle  Dr..  Ruaaell»ills.  AL  35663 

Opelika  Housing  Authority,  P.O.  Box 

786.  Opelika,  AL  36801-0786...... 

Lanelt  Housing  Authority.   1431   & 

14th  St.  LanetL  AL  36863-0466 

ShefMd  Housing  Authority.  W.  178* 

St.  Sheffiekl,  AL  35660-0429 „. 

Oiartt  Housing  Authority.  7  Matthew* 

Ave.,  Ozaric  AL  36381-0566  .„ 

Tuacatoosa  Housing  Authority.  2806 

10th  Ave.,  Tuscakxisa,  AL  36403- 

2281 

JeManbn  County  Hsga  Auth.,  2100 

Walker  Chapel  Rd,  FuHondale,  AL 

36068 _ 

Harttelle  Housing  Authority.  P.O.  Bck 

1166.  Hartseile.  AL  35640-1165 

Tailedega    Houaing    Authority.    151 

Cuny  a.  Tallade(^  AL  36160 

Demopolis  Housing  Authority.  800  E. 

Pettus  SL.  DemopoSs.  AL  36732- 

0730 _ 

Piedmont    Housing    AuStority.    154 

Craig  Ave.,^  Piedmort,  AL  36272- 

0420 

0pp.  Housing  Authority.  P.O.  DraiMr 

579,0pp.  AL  36467-0579 

Tortc  Housing  Authority,  209  5th  Ave., 

Yortt,  AL  38625 

Eufaula  Housing  Authority,  8.  Orange 

St.  Eufaula.  AL  36027-0036 

Prattville    Haus»ig    Authority.    318 

Waltar  SL,   Prattville.  AL  36087- 

0006 -._ 

Northport    Houskig    Authority,    P.O. 

Drawer  348.  Northport  AL  35476- 

0349 _ 

Greenville    Housing    Authority,    601 

Beeland  SL,  Greenville,  AL  36037- 

0521 _ __. 

Foley  Housing  Auflwrity,  302  Fourth 

_Aye..  Foley,  AL  38536 

Prichartf    Housing    Auflmilty,    800 

Hinson  Ave,  Piitmi,  AL  38810  ~... 
Alexander    Oty   Hbuaing    Authority, 

P.O.  Orawar  786,  MnmOm  CHy, 

AL  35010-0^8 


11,  UvmgstOR,  AL  394704S97 

Greene  County  Housing  AuOt^.O. 

BQIC  389,  cM0V(  AL  3o4S^4O0v..... 

MMim  LuttMrMngSt.  SI 
tHr»  PL  33733-284». 


Amount 
approved 


520,200 
185,000 
144,000 
250,000 

226,019 
160,000 
248J06 
128,300 

250.000 
103,750 
250.000 
100,000 
186.500 
217.000 

240.500 

2oaooo 

92,500 

68.240 

89.000 

48.700 

54.200 

50,000 

160,500 

28,000 

188,500 

99,500 

40,050 
1M,494 

208,900 
96JB00 

it7jeo 

184JS2 


NOFA  FORTHE  PUBUC  AND  INDMN  HOUS- 

ma  Opmo  Eummation  Phooram   FY 
1991— Continued 


PHA/IHA  Redpienl 

Amount 
approved 

Oriando     Housing     Authority,     300 

Reeves  Cl,  Oriando,  FL  32801- 

3199 

391,080 

cola.  FL  32523-6370 

221,352 

DaylBna  Beach  Housing  Autt,  118 

Cedar    St..    Oaytone  BandK    FL 

32014-4904 

290;000 

Fl   Laadardale  Housing  Auth..  437 

SW.  4th  Ave.,  Fort  Leudsrttole,  FL 

33315-1093 .-. 

290;000 

Lakeland  Housing  Authority.  430  Hart- 

set  Ave..  Lakeland.  FL  33802 

250,000 

Cocoa  Beach  Housing  Au«iority.  826 

iuiQnoMi    St.*    MsTTni    nMntf,    Fit 

32954-0338 -.„ 

218.000 

Brevard  County  Housing  Aum..  615 

Kurek  #32963  Cl..  Merritt  Wand. 

FL  32954-0338 „ 

125.000 

Ocaia  Housing  Authority,  1415  NE. 

32nd  Tr,  Ocala  a  32670 „.„.. 

83.500 

Chipley   Housing   Authority.    500   N. 

Boulevard  W..  Chipley.  FL  32428- 

0388 _ _.. 

50.000 

FL  nerce  Houeing  Authority,  707  N. 

7th  SL,  Fori  Pierce,  FL  34950 _.... 

290,000 

FL   Myers  Houeing  Authority,  4224 

Mwhigan    Ave.,    Fort    Myers,    R 

33916 „._ _ 

250,000 

Palatka   Housing  Authority.   400  M. 

15th  SL  Patatka.  FL  32077 

158980 

GainesviUe  Houeing  Authority.   1900 

Se.  4th  SL,  Geineaviae,  a  32601 

250.000 

Hialeah  Houaing  Authority,  70  E.  7lh 

Si  Hialeah  FL  33010-4465 

250,000 

FL  Walton  Beach  Housing  Auth.,  27 

Robinwood  Dr.,  Fort  WaHon  Beach, 

FL  32548-5394 

83.976 

Alachua  County  Houaing  Auth,  636 

NE.     Frat    St,    GMiOBvMo,    n 

32601-5398 * 

58.000 

Oeland  Housing  Authority,  300  Sun- 

nower  dr..   DeLand,   FL   32724- 

5999 - 

99.500 

TitahutM  HOMln0  Authority.  2940 

Grady  Rd,  TaNahaasee,  FL  32312- 

221 0 

250.000 

Browant  County  Housing  Auth,  1773 

N.  State  #7  Rd,  LaudsriiW.  FL 

33313 _ 

222.913 

DeerfieM  Beach  Housing  Auth.,  425 

NW.  1st  Tar.,  Oaarfiald  Beach,  FL 

33441 

98.000 

Oalray  Beach  Houaing  Authority,  770 

SW  12th  Tar,  Oalray  Beach.  FL 

33444-1367 

97.250 

Acom  Or.,  Dade  City,  FL  33525 

103.500 

3246,  Auguala:  QA  30001 .- 

493.680 

Savannah  Houaing  Authority,  200  E 

1 1 79 - 

451.400 

Athena  Housing  Authority,  P.O.  Bon 

1469,  Athena.  GA  30603-1468 

290,000 

Cokjmbua   Housing   AuBtority,    P.O. 

Box  68,  Co«imbuB,QA  31983.-...     . 

429,600 

Rome  Housing  Authority.  P.O.  Box 

1488,  Romai  QA  30161-2737 

247,000 

Panchtrae  St.  Aflanta.  GA  30365—. 

2.119,750 

Maoon  Houaing  Authority.  P.O.  Bon 

4828:  Maooa  GA  9T2e»-4928 

420,200 

Bnnawick   Heoring   Auaiortlik    P:0. 

Boa  1118.  Brunowiefc.  QA  31921- 

111« 

228,000 

2568 
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NOFA  FOR  THE  Public  and  Indian  Hous- 
ing Drug  Eumination  Program— FY 
1991— Continued  I 


PHA/IHA  Recipient 


Oecalur  Housing  Auttiofity,  P.O.  BOK 

1627,  Decatur,  GA  3003-1627 

Afcany  Housing  Authority,  P.O.  BoK 

485.  Albany,  GA  31702-0485 

WaycTOSS  Housing  Authofity,  P.O.  Bok 

1427.  Waycfoss,  GA  31501-1407 

Gainosville   Housing   Authority,    P.O. 

Box  653,  Gainesville,  GA  30503- 

'  0653 

Moultrie  Housing  Auttxxity.  P.O.  Bok 

10<«.  Moultrie.  GA31768 

Amaricut  Housing  Authority.  P.O.  Bok 

1226.  Americu*.  GA  31709-1226 

Cordele  Housing  Authority,  4"1  Tenth 

St,  Cordete.  GA  31015-2301 

Monroe  Housing  Authority,  PO.  Bok 

550,  Monroe,  GA  30655-0550 

Eastman  Housing  Authority,  P.O.  Bok 

OranMr  100,  Eastman.  GA  31023- 

0100....... 

Nashvflle  Housing  Authority,  P.O.  Bok 

278,  Nashville,  GA  3163t*-027B 

Uwrencevitle    Housing    Auth.,    502 

Glen  Ridge  Dr.,  Lawrencaviile,  GA 

30245 

Newnan  Housing  Authority,  PO.  Bok 

861,  Newnan,  GA  30264-0881 

CamHIa  Housing  Authority,  P.O.  Bok 

247,  CamWa,  GA  31730-0247 

Pelham  Housing  Authority,  P.O.  Bok 

269.  Pelham,  GA  31779-0269.... 

Valdosta  Housing  Authority.  P.O.  Bok 

907.  Valdosta,  GA  31601 

Carrottton  Housing  Authority,  P.O.  Box 

627.  Carromon.  GA  30117-0627 

Calhoun   Housing   Auttxxity,    ill    F 

South  F*  St.  Calhoun.  GA  30701- 

2369 -.. 

Alma   Housing   Authority.    P.O.    Box 

190,  Alma,  GA  3T510-0190 

Social  Circle  Housing  Auth.,  P.O.  Box 

550,  Monroe,  GA  30655-0550 

Montezuma  Housing  Authority,   P.O. 

Box  67,  Montezuma,  GA  31063- 

1 724 

Warner  Robina  Housing  Auth.,  P.O. 

Box    2048.    Warner    Robins,    GA 

31099-2048 

Loganville    Housing    Authority.    P.O. 

Box  550.  Monroe.  GA  30655-0550... 
Madison  Housing  Authority,  P.O.  Box 

550.  Monroe.  GA  30655-0550 

Canton   Housing  Authority.   1   Shipp 

St.  Canton.  GA  30114-2813 

College  Parfc  Housing  Authority,  1908 

W.  Princeton  Ave.,  College  Park  GA 

30337-2418 

Dekalb  County  Housing  Auth.,  P.O. 

Box  1627,  Decatur,  GA  30031 

Covington    Housing    Authority,    P.O. 

Box  1367.  Covington.  GA  30209- 

1 367 

LouisviHa  Housing  Authority.  420  8. 

Eighth  St.  Louisville.  KY  40203 

Covington   Housing   Authority.    2940 
,   Madison     Ave..     Covingtoa     KY 

41015 „ 

Lexington-Fayette    HA,    635    Ballard 

St,  Lexington,  KY  40508 

Paducah    Housing    Authority.    2330 

Tennessee  St.  Paducah,  KY  42002.. 
Owensboro  Housing  Auttwrity,  2161 

E.  19th  St..  Owensboro,  KY  32301 ... 
HopMnsviHe  Housing  Authority,  P.O. 

Box  437.  HopkinsvUle,  KY  42240- 

0437 


Amount 
approved 


99.000 
200.000 
246.500 

214.105 
156,500 
227,305 
237,500 
191,500 

107,751 
250,000 

106.000 
235,500 
197,893 
103,500 
250,000 
79,406 

39,146 

161,000 

50,000 

82,000 

202,000 
50,000 
50,000 
50,000 

182,833 
249,000 

138,001 
994,484 

250,000 
330.400 
250,000 
161,090 

217,000 


NOFA  FOR  THE  Public  and  Indian  Hous- 
ing Drug  Eumination  Program— FY 
1991— Continued 


PHA/IHA  Recipient 

Amount 
approvml 

Moorehead    Housing   Autttority,    200 

Heritage  Pi.,  Moorehead,  KY  40351 .. 

111,000 

Georgetown  Housing  Authority,   139 

Scroggin     Bl.,     Georgetown,     KY 

40324                   

152.550 

Bowling  Green  Housing  Auth..  P.O. 

Box     116.     Bowling    Green.     KY 

42102-0116                    

152.280 

Danville  Housing  Authority,  116  Carrie 

Bolin  St  Columbta.  KY  42728 

46.080 

Dayton  Housing  Authority,  201  Oay 

St  Davton  KY  41074     

25.430 

Todd  County  Housing  Authority,  P.O. 

Box  68  Guthrie  KY  42234 

46,000 

Hattiesburg   Housing   Authority,   Hal- 

tiesbura  MS  39403-0832 

120,000 

Meridian  Housing  Authority,  2305  D 

St    Meridian  MS  39302-0870 

250,000 

Biloxi  Housing  Authority,   Biloxi,   MS 

39533        

250.000 

MS  Regkjnal  HA  IV.  Columbus.  MS 

39704-2249                

127.000 

MS  Regional  HA  VIII.  GuHport  MS 

39505 

359,600 

Starkville    Housing   Authority,    Starfc- 

ville  MS  39759 

121,000 

Corinth  Housing  Authority,  3600  Tinin 

Dr   Corirtth  MS  38834      

149,000 

Columbus  Housing  Authority,  Colum- 

bus MS  39703     

233,464 

Tupek)  Housing  Authority,  Tupeto,  MS 

38802        

203,500 

Water  Valley  Housing  Authority.  HH-1 

Blackmur   Dr..  Water  Valley,   MS 

38965 

99,500 

Oxford  Housing  Authority,  Oxford,  MS 

38655 

89.000 

berton  MS  39455       

50,000 

Jackson  Housing  Authority,  3430  Al- 

bemarie  Rd.,  Jackson,  MS  39213 

244,000 

Wilmirtgton  Housing  Authority,  508  S. 

Front  St.  Wilnwngton,  NC  28402 

244.950- 

Raleigh     Housing     Authority,     600 

Tucker  St  Raleigh,  NC  2761 1 

406,800 

Chariotto  Housing  Authority,  1301  S. 

Boulevard,  Chariotte,  NC  28236 

755,000 

Kinston    Housing    Authority,    608    N. 

Queen  St    Kinston  NC  28501 

250,000 

New    Bern    Housing    Authority,    637 

Tryon  Palace  Dr.,  New  Bern,  NC 

28560 

174,137 

High  Point  Housing  Authority,  500  E. 

Russell  Ave.,  High  Point  NC  27261 .. 

269,600 

Ashville    Housing    Authority,    165    S. 

French  Broad  Ave..  Asheville.  NC 

28802         

312.400 

Concord  Housing  Authority.  283  SW. 

Goodman     Drive,     Concord.     NC 

28025 

76,000 

Fayetteville   Housing   Authority,    108 

197,075 

Greensboro  Housing  Authonty,  450  N. 

Church  St.  Greensboro.  NC  27420.. 

418,750 

Winston-Salem    Housing   Auth..   901 

Cleveland  Ave..  Winston-Salem.  NC 

27101 

401,650 

Durham   Housing   Authority.   330   E. 

Main  St  Durtiam  NC  27702 

419,800 

GoWsboro   Housing   Authority.    1729 

Edgerton     St,     GoMsboro,     NC 

27533-1403 _ 

249,000 

SaNsbury  Housing  Authority,  200  S. 

Boundary  St.  Salisbury.  NC  28145- 

01 59 

250.000 

NOFA  FOR  THE  Public  and  Indian  Hous- 
ing Drug  Eumination  Program— FY 
1991— Continued 


PHA/IHA  Recipient 


Laurinburg  Housing  AuttKxity,  645 
Woodlawn  St.  Laurinburg.  NC 
28352 

Rocky  Mount  Housing  Authority.  1006 
Aycock  St.  Rocky  Mount.  NC 
27803 - 

Greenville  Housing  Authority.  1103 
Broad  St.  QreenvHle.  NC  27835- 
1426 

Mount  Airy  Housing  Authority,  302  Vir- 
ginia St,  Mount  Airy,  NC  27030 

Smithfiek)  Housing  Authority,  801  & 
Fifth  St,  Srriithfiekl,  NC  27577 

Chapel  Hin  Housing  Authority,  317 
CaMwell  St,  Chapel  Hill,  NC  27516... 

Hickory  Housing  Authority.  841  S. 
Center  St.,  Htekory,  NC  28603 

Monroe  Housing  Authority.  504 
Hough  St,  Monroe.  NC  28110 

StatesvUle,  Housing  Auttwrity.  433  S. 
Meeting  St,  StatesviMi.  NC  28677 ,.. 

Oxford  Housing  Authority,  101  Hillside 
Dr..  Oxford,  NC  27565 

Ayden  Housing  Authority.  705  Uberty 
St.  Ayden,  NC  28513 

Mkl-East  Regional  Housing  Auth..  809 
Pennsylvania  Ave..  Washington,  NC 
27889 - 

Charleston  Housing  Authority,  20 
Franklin  St.  Charieston.  SC  29401 ... 

Cohjmbia  Housing  Authority.  1917 
Htfden  St.  Columbia.  SC  29204 

Spartanburg  Housing  Authority.  764 
North  Church  St,  Spartanburg,  SC 
29305 „ 

Greenville  Housing  Authority,  511  Au- 
gusta Rd.,  Greenville,  SC  29603 

Beaufort  Housing  Authority,  1009 
Princa  St,  Beaufort,  SC  29901 

Ftorance  Housing  Authority,  400  E. 
Pine  St.  Ftorence.  SC  29503 

Greenwood  Housing  Authority,  315 
Foundry  Rd..  Greenwood,  SC 
29648 

Cheraw  Housing  Authority,  345  Dizzy 
Gillespie,  Dr.,  Florence,  SC  29503 

Fort  Mill  Housing  Authority,  105  Boze- 
man  Dr.,  Fort  Mill,  SC  29715 

Anderson  Housing  Authority,  1335  E. 
River  St,  Anderson,  SC  29621 

Yori(  Housing  Authority,  221  California 
St,  Yori«,  SC  29745 r. 

Johnson  City  Housing  Authority,  901 
Pardee  St.,  Johnson  City,  TN 
37605-0059 

Knoxville  Communmity  Devel.  Corp., 
901  Broadway,  Knoxville,  TN  37927. 

Chattanooga  Housing  Authority,  505 
W.  Martin  Luther  King  Bl.,  Chatta- 
nooga, TN  37401-1148 

Metro  Development/ Housing  Aga, 
701  S.  Sixth  St,  Nashville.  TN 
37202-0846 

Jackson  Housing  Authority,  175  Pres- 
ton St,  Jackson.  TN  38301-3188 

Paris  Housing  Authority,  917  Minor 
St.  Paris,  TN  38242-0159 

LaFollette  Housing  Authority,  P.O. 
Box  392,  LaFoHette,  TN  37766- 
0392 

Brownsville  Housing  Authority,  205 
Summer  Oaks,  Brownsville.  TN 
38012-0194 

Murfreesboro  Housing  Authority,  318 
E.  Lokey  Ave.,  Murfreesboro,  TN 
37130 


Amount 
approved 


236.000 

250.000 

250.000 
109.700 
102.500 
136.000 
155.500 
103,000 
228,400 
120,500 
83,707 

57,500 
212,529 
250,000 

304,400 
245,636 
111,000 
250,000 

50,000 
115,000 

50.000 
102.500 

62.000 

250.000 
742,400 

735.600 

1.000.000 
199.240 
700.000 

250.000 

64.000 

175,000 


UMI 
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NOF^  FOR  THE  Puauc  AND  INOMN  Hous- 
ing Drug  Eumitmtion  Prograi^-FY 
1991— Continued 


PHA/IHA  Redpiant 

Amount 
approved 

Tullahoma  HOusin«  Aulhoritir.  2401 
CArtw  Lan»  VWage  On.  TuHahom* 
TN  3738a - 

33.760 

Oossrille    Housing    Authority,    202 
Irwin  Ave^  QanriHe.  TM  38SS7 

t44,4«7 

Columbia  HoutinffAumomy.  215  Oyw 
St..  Columbi*  m  3e«H-0TT5....- 

T2Z.70e 

Virgin    Islands   Housing   Auth.,   402 
Estate  Ann*  Retrsat.  St  T?vxnss, 
VQ  00801-7868... 

290,000 

PoarcA  Creek  Indtan  HA.  P.O.  Box 

243-A  Atmore,  AL  36502 

50.000 

Seminole  Tribal'  IMA.  310T  NW.  63rI 

Am..  Hollywood)  FL  33024 

21«;922 

East  St  Louis  Housing  Auth..  700  H. 

Twentieth  St.  East  St  Louis,   H. 

62205 -._ - 

496,400 

Chicago   Housing   Authority,   22   W. 

Madison  St.  Chicago.  IL  60602 

5.907,250 

Springfield  Housing  Authority,  200  N. 

Eleventh  St.  SpringfieW;  IL  62705 

250,000 

Champaign    County    Housing   Auth., 

1201  E.  Colorado  St..  Uttana.  IL 

61801-0183 

153,078 

OanviHe  Housing  Authority,  611  Oak 

St.  Danville.  IL  61834-0312 

250.000 

Decatur  Housing  Authority,  1808  E. 

Locust  St.  Decatur,  K.  62521-T409... 

158,»45 

USalle  County  Housing  Aulh..  PO. 

Box  782,  Ottawa,  IL  et350-0782 

200.000 

Madison  County  Housing  Auth.,  1609 

Olive  a..  Collinsville.  IL  62234 

249,250 

Joiiet   Housing   Authority,    P.O.    Box 

2519  Joliet  IL  60434-2519 

250,000 

Cook  County  Housing  Authority.  59  E. 

Van  Buren  St.  Chicago..  IL  60605 

436,400 

Waukegan  Housing  Authority.  200  & 

Utica  St..  Waukegan.  IL  60085 

50.000 

Freeport    Housing   Authority.    10   N. 

Galena.  Freeport.  IL  61032-4302 

183.000 

St  Clair  County  Housing  Auth.,  100 

N.   Forty-eighth   SL.   Belleville,    IL 

fi?9M 

241.208 

Williamson  County  Housing  Auttt.  300 

Hickory  St,  CartetviUe,  IL  62918- 

0045 „ 

250.000 

Bkxjmington  Housing  Authority.  104 

E.  Wood.  Bloomington.  IL  61701- 

6768 „ — 

121.016 

Jackson  County  HouaiAg  Auth.,  300 

N.   Seventh   St,   Murphysboro.   IL 

62966 - 

247.536 

Alton  Mousing  Authority.  2406  Craw- 

ford. Alton,  IL  62002-0967 

124,700 

Lake     County     Housing     Authority. 

33928  N.   Rte.  45,  Grayslake.   IL 

60030 ™ 

242.530 

Morgan  County  Housing  Auth.,  301 

W.  Beechar.  JacksenvHIe,  IL  62650... 

50.000 

Fort  Wayne  Housing  Authority.  1  Main 

SU  FortWavna.  IN  46802. 

248,861 

Munci*  Housing   Authority.   402   E. 

Second  St.   Muncie,    IM  47302- 

2495 -. 

250;000 

Gary  Mousing  Authority.  578  Broad- 

way St.  Gary.  IN  46402-1986 

427.205 

South  Bend  Housing  Authority.  513  S. 

Scott  St.,  South  Bend.  IN  46634- 

0057 

250,000 

Indianapolis  Housina  AriharitK  410  It 

Meridian     SU     Indianapoiia,     IN 

48204-1 790 

122;aO« 

NOFAi  FOR  TMT  Pueiuc  AMD  fNDMN  Hous- 
ing Drug  Elimination  Program— FY 
1991— Continued 


PHA/IHA  Redpisnt 


Bloomington  Housing  Authority^  1007 
N.  Summit  St,  Btoomtnglon,  IN 
4840 1  -1 81 5 

BWtart  Housing  Authority.  13W 
Benham  Am.,  ElMwrt  IN  486t«- 
2SQ5 . ™._.._~..~. ... 

East  Chk^gp  Housm^  AuthoMy.  4820 
Ijrkspur  Dr^  East  CMcigo,  IN< 
4631 2-0408 -^ 

Saginaw  Housing  CommiSBiani  2611 
Davenport  Aml.  Gsginaw,  Ml 
48602-3747 

River  Rouge  Housing  Conwrnssion,. 
160  Visger  Rd.,  River  Rouge.  Ml 
4821 8-1 1 59. ~ 

Flint  Housing  Commissian,  3B20  Rich- 
fiek)  Rd..  Flint  Ml  48506-2616 

Benton  Hartxv  Housing  Cemm..  025 
Buss  St.  Benton  Hartxv.  Ml  40022... 

YpsNanti  Housing  Commission,  eot 
Armstrong  Dr..  YpsHanti.  Ml  48 197- 
5024 

Inkster  Housirtg  Commission,  2000 
Intater  Rd,  Inkster,  Ml  48141-1871 . 

Royal  Oak  Township  HC.  21312  Wyo- 
ming Ave..  Femdale.  Ml  46220- 
2125 -.. 

Port  Huron  Housing  Commission,  905 
Seventh  St.  Port  Huron,  Ml  48060- 
5399 

Lansing  Housing  Commission.  310 
Seymour  Ave..  Lansing,  Ml  46933 .... 

Sault  St  Marie  Tribal  IHA.  Sault  Sta. 
Marie,  Ml  49783 

Grand  Traverse  Band  IHA.  Suttons 
Bay,  Ml  49662 

St  Paul  Housing  Authority.  413  Wa- 
couta  St,  St  Paul.  MN  55101 

Minneapolis  Housing  Authority.  1001 
N.  Washington.  Minneapolis.  MN 
55401 - 

Leech  Lake  Reseratton  IHA.  Cass 
Lake,  MN  56633 - 

White  Earth  Rssdrvatton  IHA  White 
Earth,  MN  56591 _ 

Fond  du  Lac  Reservation  IHA,  Ck>- 
quet  MN  55720 

Columt>us  Housing  Auttx^rtty.  060  E. 
Fifth  Ave..  Cotumbos,  OH  43201 

Cuyahoga  Metropolitan  HA  1441  W. 
Twenty-fifth  St.  Cleveland.  OH 
44113-3101 

Cincinnati  MetropoHtan  HA.  16  W. 
Central  Pk«ry..  Cincinnati,  OH 
45210-1 991 -. 

Dayton  Metrcpoirtan  HA,  400  Wayne 
Ave.,  Da/ton,  OH  45410 

Lucas  Metropolitan  HA.  435  Nebraska 
Ave.,  Toledo.  OH  43692-0477 

Tnimbull  MetropolitBn  HA  1977  NHes 
Rd.  Wanwi.  OIH  44484-61«7 

Zanewille  Housing  Mithotlty.  2748 
Maple  Ave..  Zanesvillo,  OH  4370T.... 

Butler  Metropolitan  HA  4110  Hamil^ 

^  ton-Middletown  Rd..  Hamilton,  OH 
45013-3362 - 

Stark  Metropolitan  HA  1000  W.  Tua- 
carawas  St,  Canton,  OH  44708- 
4997 _ 

aurmhar  Hooaing  Amhority,  1S1«  N. 
Eighth  St,  Supvlor.  WR  54M0 ~~. 

Oty  of  Milwauhaa  Mousing  Auih>.  P.O. 
Box  324.  MiWBlAaat  \M  SOaOt 

Madison  CorwwnMy  UtNatapmant, 
2TS  MatliR  Lulher  Kin»  Jc.  Dr., 
Madison.  Wl  53701 


Amount 
approved 


155,390 
238,503 

226.000 

250.000 

150.000 
250.000 
179,000 

109.000 
250.000 

5aooo 

219;476 
250.000 
1 26.500 
50.000 
737.896 

765.412 
170,600 
1^.500 
96.194 
520,000 

1.755,000 

953,830 
857.800 
657.400 
277,696 
250,000 

175.000 

480.000 
50.000 

960  JO0 

216.000 


NOFA  FOR  THE  PUBUC  AND  iNtNAN  HOUS- 
ING Drug  Euwination  Prograi*— FY 
1991— Continued 


PHA/IHA  Recipient 


Lk  du  Flambeau  Chippewa  IHA,  P.O. 

Box   187.  Uc  du  Flambesn,  Wl 

54638 _ -.. 

Oneida  Housing  Authority  RiA,  P.O. 

Box  66,  Oneida.  Wl  54156 ..._ 

OBlolf  CotTMnunMy  Dvwlopnicfi^  220 

Portland  Am.Bstoit  Wl  S39T1 

Mkneminee  Tnbal  IHA,  P.O.  Bon  470. 

Keshana.  Wl  5#135 


Ra0wwvi!  ^i  wB^Vi 


Amount 


175.000 

115.720 

47JB2S 

280,900 


North  Little  Rock  HA  2201  Division, 

North  Little  Rock.  Afl  72n  5-0516.... 

29B.000 

Little  Rock   HousKig  Authority,    «» 

Wolfe  St .  Lrtfle  Rock.  AR  72202- 

4814           

290.000 

Monroe  St.,  Camden.  AR  71701  .....■:.. 

180.080 

Pine   Bluff  Housing  Authority.   2503 

8872 - 

nz29e 

West    Memphis    Housing    Auttiorfty. 

AH  72301-6099 

189.000 

Van  Buren  Housing  Authority.  17D1 

Chestnut  St.,  Ww  Buren,  AR  72956 .. 

101.000 

Wynne  Housing  Authority.  200  Faher 

PI    Wynne  AR  72396-0138 

29.879 

Dewitt  Housing  Authority,   101  ObI»- 

Iwid  Dewitt  AR  72042-0447 

90.000 

Brinkley  Housing  Authority.   901   W. 

Cedv  St.  BfinWey.  AR  72021 -27». 

67.000 

Warren    Housing   Authority,    1    King 

Sqdare   W.,   Warren,   AR   71671- 

0602 -... 

73.000 

MWvem  Houamg  Authority,  TT*d  6 

Gloster.  Mahram,  Afl  72104-0550... 

84.500 

Polk  County  Housing  Authority,  1107 

Morrow  Ave..   Men*   AR   71953- 

4398                     

39.228 

New  Orleans  Housing  Authority.  918 

Carondelet  St.  New  Orteera.  LA 

4. 

70130 .,- 

980.000 

Lafayette  City  HA  100  CO.  Orda, 

Lafavette  LA  70601-7602- 

183,044 

Monroe  Housing  Authority,  300  Harri- 

son St,  Monroe.  LA  71201-1194 

300.660 

Alexandria   Housing   Authority.   2596 

LobtoHy  Lft..  Alexandria.  LA  71306- 

1219 - 

250.000 

New  Iberia   Housing  Authority.   325 

North  St.  t*0m  Iberia.  LA  70560- 

3569 

77.062 

Morgan     Oty     Housing     Authority. 

Moraan  CHv  LA  70381-2390   

50,000 

Welsh    Housing    Authority,    511    N. 

Thompson  Ave.,  towa.  LA  70647- 

0700                            —  

40.650 

Bossier  City  Housing  Authority.  167 

Riverview    Or..    Boswer    Oty.    LA 

71771-5666    

50.000 

Latoorch  Parish  HA  750  Triple  Oaks 

St  Racelaid  LA  70384-0489  

34,000 

Houma  Housing  Authontv.  332  West 

Psrk  Ave..  Houma.  LA  70364-4267... 

110,856 

St  John  the  Belial  HA  1  Elm  Loop. 

La  Place  LA  70069-1 500 

196,000 

B.T.  Woodard  Ck..  Grvnblna  LA 

71246-0626 — 

90.000 

SMeM  Housing  AuthaMy.  f  290  Martn 

Lolhar  King  Dr..  SUal.  LA  70498- 

1392 

96,208 

2570 
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NOFA  FOR  THE  Public  and  Indian  Hous- 
ing Drug  Eumination  Program— FY 
1991— Continued 


PHA/IHA  Recipient 


Dequincy  Housing  Auttwiity,  500 
South  Grand  Ave.,  Dequincy,  LA 
70633-0126 -... 

Natchitoches  Gty  HA,  416  Shady 
Lane  Dr.,  Natchitoches,  LA  7145»- 
0754 

Rapides  Parish  Housing  Auth.,  Boyce, 
LA  71409 

City  of  Las  Cruces  HA.  926  S.  Pedor, 
Las  Cfuces,  NM  88001 

Alamogordo  Housing  Authority,  104 
Avenida  Amigos,  Alamogordo,  NM 
88310-0336 _... 

Santa  Fe  Dty  Housing  Auth.,  624  Alta 
Vista  St,  Santa  Fe,  NM  87502 

Bemalillo  Town  Housing  Auth.,  990 
Calle  Los  Mayores,  BernaiiHo,  NM 
B7004-0070 

Oklahoma  City  Housing  Auth.,  1700 
NE.  Fourth  St,  Oklahoma  City,  OK 
731 17 

Lawton  Housing  Authority,  620  E. 
Ave,  Lawton,  OK  73501-4501 

McAlester  Housing  Authority,  620  W. 
Kiowa.  McAlester,  OK  74501-0819... 

Tulsa  Housing  Authority,  415  E.  Inde- 
pendence, Tulsa.  OK  74148-0369 

Sac  A  Fox  Nation  of  Ok.  IHA,  P.O. 
Box  1252,  Shawnee,  OK  74801 

Absentee  Shawnee  IHA,  P.O.  Box 
425,  Shawnee,  OK  74801 

Shawnee  Housing  Authority,  1002  W. 
7lh  St,  Shawnee,  OK  74802-3427... 

Delaware  IHA,  P.O.  Box  334,  Chel- 
sea. OK  74016 

Austin  Housing  Authority,  1640  E. 
Second  St,  Austin,  TX  78762-6199. 

El  Paso  Housing  Authority,  1600  Moo- 
tana  Ave.,  El  Paso,  TX  79902-9896. 

Fort  Worth  Housing  Authority,  212 
Burnet  St.  Fort  Worth,  TX  76101- 
.0430 

Houston  Housing  Authority,  4217  San 
Felipe.  Houston,  TX  77252-9950 

San  Antonio  Housing  Auttxxity,  818 
S.  Flores  St,  San  Antonio,  TX 
78295-1300 

Corpus  Christi  Housing  Auth.,  3701 
Ayres,  Corpus  Christi,  TX  78467- 
7019 

Dallas  Housing  Authority.  2525  Lucas 
Dr.,  Dallas,  TX  75219 - 

Waco  Housing  Authority,  800  Ctay, 
Waco,  TX  76706-0978 

Laredo  Housing  Authority,  2000  S«n 
Francisco  Ave.,  Laredo,  TX  78040.... 

Baytown  Housing  Authority,  805 
Nazro  St,  Baytown.  TX  77520 

Del  Rio  Housing  Authority,  401  LM 
Vascas,  Del  Rio,  TX  78841-4080  .... 

Galveston  Housing  Authority,  920 
53rd  St,  Galveston,  TX  77550- 
1012 _. 

Lubbock  Housing  Authority,  515  N. 
Zenit^  Lubbock.  TX  79406-2568 

Eagle  Pass  Housing  Authority,  2095 
Main  St,  Eagle  Pass,  TX  78653- 
0844 „... 

WichiU  Fads  Housing  Auth.,  501 
Webster.  Wichita  Falls,  TX  76307- 
0S44 

Beaumont  Housing  Aultwrity,  P.O. 
BcK  131^  Beaumont,  TX  77704 

OeniMn  Housing  Authority,  Denisoa 
TX  75021-0447 


Amount 
approved 


50,000 

195,500 

32,800 

143,076 

110,000 
215,500 

39,228 

628,400 
159,500 
137,000 
250,000 
208,825 
145,800 
204,650 
50,000 
232,600 
1,000,000 

250,000 
804,300 

944,450 

991,012 
990.997 
250,000 
250,000 
50,000 
78,300 

250,000 
249,710 

50,000 

250,000 

250,000 

99.000 


NOFA  FOR  THE  Public  and  Indian  Hous- 
ing Drug  Elimination  Program— FY 
1991— Continued 


PHA/IHA  Recipient 


Temple   Housing  Authority,   700  W. 

Calhoun,  Temple,  TX  76501-0634 

Corsicana    Housing    Authority,    NW. 

Avenue,  Corsicana,  TX  75151 

Port  Arthur  Housing  Authority,  P.O. 

Box  2295,  Port  Arthur,  TX  77642 

Orange  City  Housing  Authority,  1,01 

Pine  Grove  Dr.,  Orange,  TX  77630... 
Mission  Housing  Authority,  906  E.  8th 

St,  Mission,  TX  78572 

Dublin  Housing  Authority,  210  May 

St,  Dublin,  TX  76446 

Pahs   Housing   Authority,   Paris,   TX 

75460-^)688 

Edint>urg  Housing  Auttxxity,  2301  N. 

13th  St.,  Edinburg,  TX  78540-0295.. 
Harlingen  Housing  Authority,  202  S. 

First  St,  Harlingen,  TX  78551-1669. 
Sherman  Housing  Authority,  Sherman, 

TX  75090-21 47 

Victoria  Housing  Authority,   1410  E. 

Crestwood,  Victoria,  TX  77901 

San  Marcos  Housing  Auttx)rity,  1201 

Thorp  Ln.,  San  Marcos,  TX  78666 

Crystal  City  Housing  Authority,  1014 

E.  Uvalde,  Crystal  City,  TX  78839.... 
Kingsville    Housing    Authority,    1000 

Brown  Villa,  Kingsville,  TX  78363 

Robstown  Housing  Authority,  625  W. 

Avenue  F,  Robstown,  TX  78380 

Vemon  Housing  Authority,  Vernon,  TX 

76384-1780 

Pearsall  Housing  Authority,  501   W. 

Medina,  Pearsall,  TX  78061 

Palacios  Housing  Authority,  Palacios, 

TX  77465 

Starr  County  Housing  Authority,  106 

Arredondo,   Rio  Grande   City,   TX 

78582-0050 

Roma  Housing  Authority,  Roma,  TX 

78584-1002 

Odessa   Housing   Auttxxity,    124  B. 

Second,  Odessa.  TX  79760-4398 

Nacogdoches  Housing  Authority,  804 

Jordan    St,     Nacogdoches,     TX 

75961. '. 


Amount 
approved 


81.833 

59.420 

114,423 

196,000 

104.000 

55,000 

104,000 

122.116 

250.000 

132,430 

90,280 

102,744 

109,600 

100,000 

50,000 

89.720 

50,000 

50,000 

50,000 
50,000 
50,000 

49,000 


Region  VII:  Kmwm  Ctty  Regional  Offle* 


Des  Moines  Housing  Authority,  1101 

Crocker  St,  Des  Moines.  lA  50309- 

1110 

k)wa  City  Housing  Authority,  410  E. 

Washington  St.,  Iowa  City,  lA  52240 . 
So.  kwa  Regional  Hsng.  Augh.,  219 

N.  Pine  St,  Creston,  lA  50801- 

2413 

KnoxvHIe  Housing  Authority,  305  S. 

Third  St,  Knoxville,  lA  50138-2287... 
No.  Iowa  Regiorud  Hsng.  Auth.,  121 

3rd  St,  NW.,  Mason  City,  lA  50401 ... 
Centrri  Regkxial  k>wa  HA,  1111  9th 

St,  Oes  Moines.  lA  50314 

Kansas     CHy     Housing     Authority, 

Kansas,  KS.. 

Topaka  Housing  Authority.  1312  PoHi, 

Topeka,  KS  66608 

Lawrence   Housing   Authority,    1600 

Haskell  Ave..  Lawrence,  KS  66044... 
Manhattan  Housing  Authofity,  300  N. 

5th  St,  Manhattan.  KS  66502-1024. 
City  of  St  Louis  Housing  Auth.,  4100 

Lindel  Bt,  St  Louis,  MO  6310fr- 

2999 


140,938 
26,251 

50,000 

19,500 

60,500 

33,666 

250,000 

250,000 

148,483 

48,629 

684,000 


NOFA  FOR  THE  PUBUC  AND  INDIAN  HOUS- 
ING Drug  Elimination  Program— FY 
1991— Continued 


PHA/IHA  Recipient 

Amount 
approved 

Paseo,  Kansas  City,  MO  64106- 
2608  ™ 

175,754 

St  Louis  County  HA,  St  Louis,  MO — 
Columbia  Housing  Authority,  Pacquin 
Towers,  Columbia,  MO  65205-5010.. 
Jefferson  City  Housing  Aulh^  Jeffer- 
son City,  MO  65101-1029 

250,000 
144,950 
179,500 

Mexico  Housing  Authority,  828  Gar- 
field Mexico,  MO  65265-0484 

127,000 

Moberty  Housing  Authority,  23  Kehoe, 
Moberty.  MO  65270-0159... _ 

Fulton  Housing  Authority.  350  Syca- 
more St,  Fulton,  MO  65251-0814 

Excelsior  Springs  Housing  Auth.,  320 
W.  Excelsior.  Excelsior  Springs,  MO 
64024-2173 

SpringfieU  Housing  Authority,  421  W. 
Madison     St..     SpringfieM,     MO 
65806-2931 

125,000 
100,000 

50,000 

249,118 

Macon  Housing  Authority,  218  Lake- 
view  Towers,  Macon,  MO  63552- 
4160 

50,933 

Bowling  Green  Housing  Auth.,  501  W. 
Champ  dark  Dr.,  Bowling  Green 
MO  63334-201 5 

50,000 

Hannibal  Housing  Authority,  Hannibal, 
MO  63401-0996 - 

WeHstone   Housing   Authority,    1584 
Ogden    Avenue,    Wellstone,    MO 
63133 

116,155 
105,000 

Omaha   Housing   Authority,   540  & 
27th  St,  Omaha.  NE  68105-1521 

525,400 

RsQion  Vllk  Dmvwt  R99^oral  Office 

Denver  Housing  Authority,  1100  W. 

Colfax  Ave..  Denver,  CO  80204 

783.800 

Billings  Housing  Authority,  2415  First 

Ave.,  Billings,  MT  59101 

57,153 

Great  Falls  Housing  Authority,  1500 

Sixth  Ave.,  Great  Falls.  MT  59405- 

2599 

100,000 

Blackfeet  IHA,  Browning.  MT  59417 

250,000 

Fort  Peck  IHA.  Poplar,  MT  59255 

250,000 

Chippewa  Cree  IHA,  Box  Elder,  MT 

59521 — .... 

186,500 

Cass  County  Housing  Authority,  230 

Eighth  Ave.,  West  Fargo,  ND  58078. 

9,000 

Turtle  Mountain  IHA,  BehXMrt.  ND 

58316 „-.... 

170.000 

Trenton,  IHA,  Trenton.  ND  58853 

46,796 

Omaha  Trft)al  IHA,  Macy,  NE  88039 ... 

49,674 

Oglala  Sioux  IHA,  Pin*  Ridge.  SD 

57770 

244,402 

Cheyenne  Rivw  IH^  Eagle  Butlo.  SD 

67625 

240,000 

Sisselon-Wahpeton  IHA.  Sisseton,  SD 

57262..... 

50.000 

Salt  Lake  Gty  Housing  AuVl.  1800 

SW..  TampK  SaN  Lriw  CKy,  UT 

841 1 5 

68,957 

Wind  River  IHA,  P.O.  Box  327.  Fort 

Washakie.  WY  8251 4 

138.050 

Ro9^ofi  IX:  San  Fianclaco  Rajlonal  Offica 


CHy  of  Phoern  Housing  Auttt,  Phoe- 
nix. AZ 

Glendale  Housing  Aultiority.  Glandaie, 
AZ 


Tucson  Homing  Auttnriiy,  Tucson, 
AZ 

Maricopa  County  Housing  AultL,  M«i- 
copa.  AZ 

Phial  Coimiy  Housing  DapL.  Pinal.  AZ. 


455.600 

77.500 

264.408 

250,000 
50.000 


UMI 
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NOFA  FOR  THE  PUBUC  AND  INDIAN  HOUS- 
ING Drug  Eumination  Program— FY 
1991— Continued 


PHA/IHA  Reciptent 


Colorado     River     Indian     Housing, 

Parker,  AZ  S5344 

Tohono    O'Odham    Housing    Auth., 

Sells,  AZ  85634 _ „ 

Chandler  Housing  Authority,  Chandler, 

AZ „ 

Pascua    Yaqui    Housing  '  Authority. 

Tucson,  AZ  85746 

San  Francisco  HA,  San  Francisco,  CA. 
Los  Angeles  County  HA  (No.  1),  Los 

Angeles,  CA 

Housing  Authority  City  oi  LA,  Los  An- 
geles, CA 

Fresno  City  HA,  Fresno,  CA 

Contra  Costa  HA,  Contra  Costa,  CA 

San  Bernardino  County  HA  Sain  Ber- 

nardiop,  CA 

Stanislaus,  HA,  Stanislaus,  CA 

Fresno  County  HA,  Fresrx),  CA 

San  Diego  Housing  Commission,  San 

Diego,  CA 

Madera  Housing  Authority,  Madera, 

CA 

City  of  Santa  Bait>ara  HA,  Santa  Bar- 

t>ara,CA 

Owens  Valley  IHA  PO.  Box  490,  Big 

Pine,  CA  93513 

Northern  Circle  Tritie  IHA  694  Pinole- 

ville.  Dr.,  Ukiah,  CA^5482.... 

Hawaii  Housing  Authority,  Honolulu, 

HI 

Reno  HA  Reno,  NV 

Las  Vegas  HA  Las  Vegas,  NV 

Washoe  Indian  Tribe,  IHA  1588  Wa- 

tasheamu    Dr.,    Gardnerviile,    NV 

8941 0 :.... 

North  Las  Vegas  HA,  Las  Vegas,  NV... 
Claik  County  HA,  Las  Vegas,  NV 


Amount 
approved 


7,587 

250,000 

100,000 

250,000 
1,013,550 

620,000 

1,340,400 
217,812 
250,000 

172,449 
249,754 
250,000 

250.000 

100.000 

238.500 

175,000 

85,500 

968,715 
250,000 
252,000 


102,664 
110,500 
242,065 


RsQlon  Xi  sMttto  RsQioffMl  Office 


Housing  Authority  of  Portland,   135 
SW.  Ash,  Portland,  OR  97204 

526,600 

Seattle  HA.  120  Sixth  Ave.,  Seattle, 
WA  98109 

1.000,000 

King  County  HA  15455  65th  Ave., 
Seattle,  WA  98188-2583 

591,904 

Bremerton     HA     Bremerton,     WA 
98310-0131... 

Tacoma    HA,    1728    E.    44th    St.. 
Tacoma,  WA  98404-4699 

291,400 

Bellingham    HA.   208   Unity   (Lower 
Level)  St.  BeHingham,  WA  98225- 
4844 

280  000 

Quioault  IHA  Taholah.  WA  98587 

Makah  IHA  Neah  Bay.  WA  98357 

Kitsap  County  HA,  9265  Bayshore 
Dr..  Silverdale.  WA  98383 

40.500 
83.500 

63.000 

Snohomish  County  HA,  3423  Broad- 
way, Everett,  WA  98201-5095 

91.000 

Dated:  January  14, 1992. 
Joseph  G.  Schiff, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[FR  Doc.  92-1436  FUed  1-21-92: 8:45  am] 

(III lino  CODE  4110-W-M 


[Docket  Na  N-92-3236;  FR  295^4«-0^I 

PubNc  Housing  Developnient/MaKM- 
Reconetruction  of  Obsolete  Public 
Housirtg;  Announcement  of  Funding 
Awards 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

action:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the  FY  91 
Notice  of  Fund  Availability  (NOFA), 
Invitation  for  Applications:  Public 
Housing  Development/Major 
Reconstruction  of  Obsolete  Public 
Housing.  The  announcement  contains 
the  names  and  addresses  of  the  award 
winners  and  the  amounts  of  the  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  Rattley,  Office  of  Construction, 
Rehabilitation  and  Maintenance, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1800.  The  TDD  number  for  the 
hearing  impaired  is  (202)  708-0850. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  competition  was  to 
provide  development  or  acquisition 
costs  of  public  housing,  including  major 
reconstruction  of  obsolete  public 
housing. 

The  1991  awards  annoimced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  published  on  March  29, 
1991  (56  FR  13246)  (corrections  and 
clarifications  were  published  on  April 
11. 1991  (56  FR  14730)  and  June  28, 1991. 
(56  FR  29694).  Applications  were  scored 
and  selected  for  fiinding  on  the  basis  of 
selection  criteria  contained  in  that 
Notice. 

A  total  of  $666,923,182  was  awarded 
to  170  Public  Housing  Agencies  (PHAs). 
In  addition,  $66.8  million  was  set  aside 
for  incentive  awards  in  the  Family  Self- 
Sufficiency  program  under  section  554  of 
the  National  Affordable  Housing  Act 
(Pub.  L 101-625.  approved  November  28, 
1990).  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Hcmsing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L 101-235, 
approved  December  15, 1989),  the 
Department  is  publishing  the  names, 
addresses,  and  amounts  of  those  awards 
as  follows: 


FY  91  Notice  of  Fund  Availability 
(NOFA),  Invitation  for  Applications: 
Public  Housing  Development/Major 
Reconstruction  of  Obsolete  Public 
Housing 


PHA  rwme 


I— Boston  Regional  Office: 
Bridgeport  Hsg.  Auth..  E.  Washington 

Ave..  Bridgeport,  CT. 
Bristol  Hsg.  Auth.,  Quaker  La.,  Bris- 

ton.  CT. 
Camtxidge  Hsg.  Auth.,  270  Green  SL, 

Cambridge,  MA 
Danbury  Hsg.  Auth.,  Mill  Ridge  Rd., 

Danbury,  CT. 
Fall  Rtver  Hsg.  Auth.,  85  Morgan  SL, 

Box  989,  Fall  River,  MA 

Johnston  Hsg  Auth.,  8  Forand  Circle, 

Johrvston,  Rl. 
Manchester  Hsg.  Auth..  198  Hanover 

St.,  Manchester.  NH. 
IMHord  Hsg  Auth.,  Witdemere  Bead\, 

MiMord.  CT. 
New  Britain  Hsg.  Auth.,  Marimac  Rd., 

New  Bniain,  CT. 
NonwalK  Hsg.  Auth.,  Monroe  Si,  Nor- 

walh,CT. 
Nonwich  Hsg.  Auth.,  Weetwood  Pwfc. 

Nortnch,  CT. 
Rockvdle  Hsa  Auth.,  Franklin  Park 

West  Rockvide.  CT. 
Salem  Hsg.  Auth.,  27  Charter  Si, 

Salem,  MA 
Swansea   Hsg.  Auth.,   100  Gardner 

Neck  Rd.,  Swansea,  MA 
Watertwry  Hsg.  Auth.,  Lakewood.  Wa- 

terfxiry,  CT. 
II— New  York  Regkxwl  Office: 
Jersey  City  Hsg  Auth.,  400  US  Hwy. 

#1.  Jersey  City,  NJ. 
Kiryas  Joel  Hag.  Auth.,  PO  Box  1038, 

Monroe,  NY. 
Newwfc  Hsg.  Auth.,  57  Suseez  Ave., 
NJ. 


New  Square  Hsg.  Auth..  767  N  Main 
Si,  New  Squ««,  NY. 

New  Yorti  CHy  Hsg  Auth.,  250  Broad- 
way, New  York  City,  NY. 


Rochester  HaQ.  Auth.,  140  West  Ave., 

Rochester,  NY. 
Troy  Hsg.  Auth.,  1  Eddy  La.,  Troy,  NY. 
Ill— Philadelphia  Regional  Office: 
Altoona  Hsg.  Auth.,   1100  Eleventh 

Si,  Altoona,  PA 
Cumberland  Co.  Hsg.  Auth..  114  N 

Hanover  $1,  Cartisie,  PA 
Delawwe  State  Hsg.  Auth.,  IS  The 

Green,  Dover,  DE. 
Dover  Hsq.  Auth.,  1266-76  Whiteoak 

Rd.,  Dover,  DE. 
Fairfax  Co.   Hag.   Aulh.,  One  Univ 

Plaza,  Fairfax,  VA 
Hsg.  OpponunWaa  Comm.,  10400  De- 
trick  Ave.,  Kensington,  PA 
Lancaster  Hsg.  Auth.,  333  Church  Si, 

Lancaster,  PA 
Luzerne  Co.  Hsg.  Aulh.,  250  First 

Ave.,  Kingston  PA 
Morgamown  Hsg.  Aulh.,  517  Fatrmoni 

Ave.,  Falrmonl  WV. 
Newport  Nwn  Hsg.  Aiilh..  227  27m 


AiTtouni 


2.534,200 

797,600 

4,095.000 

3,507,550 

2.994,100 
3.504,500 
7,513,136 
2,810,300 

3,006,219 

1,696,950 

3,011,850 

2,808.000 

2,458,700 

961.250 

2.916,400 
1.690,550 
1.624,000 

3,361.500 

854.350 

8.011.800 

10.913,750 
10,483,650 
9,590,800 
9,59O,S0O 
8,051,907 
3,393,800 

13,354,200 
16,827,000 
15,106.200 
15.106.200 
15.718.800 
2.345,000 
2,345.000 
10,667.300 

1.232.000 

930.800 
930.800 

1.057.650 

1.938.250 

905,400 

765,450 

3,039,000 

4,000,000 

2,462,500 
4,425,000 
2.078,250 

1,$1«.3S0 
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PHAnanw 


Northampton  Hsg.  Autt)..  15  S  Wood. 
Nazaret^PA. 

Norttwmbertand  Hsg.  Auth..  SO  Ma- 
honing St.,  MHton.  PA. 

Patentourg  Hsg.  Auth..  128  S.  Syca- 
mora  St.  Petersburg,  VA. 

Philadelphia  Hag.  Auth..  2012  Chest- 
nut St,  Philadelphia.  PA. 

Pittsburgh  Hsg.  Auth..  200  Ross  St.. 
Ptttsburgh.  PA. 

Raleigh  Co.  Hsg.  Auth..  PO  Box  273. 
BecWey.  WV. 

RMding  Hsg.  Auth..  400  Hancocit 
BM..  Reading.  PA. 

St  Mary's  Co  Hsg.  Auth..  Box  653. 
Laonardtown.  MD. 

Westmoreland  Hsg.  Auth..  S.  Green- 
gata  Rd..  Greensburg.  PA. 

Wmamaport  Hsg.  Auth..  505  Center 
St.  Wfliamspon.  PA. 

York  Hsg.  Auth..  31  S.  Broad  St. 
York.  PA. 

IV— Aiianta  Re^onal  Office: 

Anderson  Hsg.  Auth..  1335  E.  River 

St.  Anderson.  SC. 
Ctiwlaslon  Co.  Hsg.  Auth..  2106  Mt. 

Pleasant  Charleston.  SC. 
Oevatand  Co.   Hsg.  Auth..  605  S. 

Pond  St.  Toccoa.  GA. 
Cohmbia  Hsg.  Aulh.,  1817  Harden 

St.  Columbia.  SC. 
Concord  Hsg.  Auth.,  P.O.  Sox  306. 

Concord.  NC. 
Darikigton  Hsg.  Auth.,  P.O.  Box  1440. 

Oarfnglon.  SC. 
Ennin  Hsg.  Auth..  100  Towm  Acres. 

En(»in.TN. 
Fairfietd  Hsg.  Auth..  6704  Avenue  D. 

Fairfield.  AL 
Fayetteviile  Hsg.  Auth..  P.O.  Drawer 

2349.  Fayetteviile.  NC 
Ftorance  Hq.  Auth.,  400  E.  Pine  St. 

Florsnce.  SC. 
Fl  Mil  Hsg.  Auth..  105  Bozeman  Or.. 

Ft  Mill.  SC. 
Greensboro.    Hsg.    Auth..    PO    Box 

21287.  Greensboro.  NC. 
HanceviNa  Hsg.  Auth..  PO  Box  330. 

Hanceville,  AL 
Hiaieah  Hsg.  Auth..  70  E.  70th  St. 

Hialeaf).  FL 
Jacksonville  Hsg..  Auth^  1300  Broad 

St.  Jacksonville,  FL 
JackaonviNe  Hsg.,  Auth.,   100  Roe- 
buck Manor,  .Jacksonville,  AL 
Jefferson    Co.    Hsg.    Auth..    2100 

Walker  Chapel  Rd..  Fultondale.  AL 
Lexington  Hsg.  Auth.,  100  Lexington 

St.  PO  Box  1085.  Lexington.  NC. 
Long  Beach  Hsg.  Auth.,  PO  Box  418, 

Long  Beach,  MS. 
LouiMitte  Hsg.  Auth..  420  S  8th  St. 

Louisville,  KY. 
Macon  Hsg.   Auth..   PO  Box  4928. 

Macon.  GA. 
Metro  Devet  &  Hsg.  Auth..  701  S. 

Sixth  SL.  Nashville,  TN. 
MS   Regkxial   Hsg.   IV.   PO  Orawsr 

1051.  Cotumbus.  MS. 
MS  Regkinai  Hsa  Vt.  2180  Terry  Rd.. 

Jackson.  MS. 
Myms  Beach  Hsg.  Auth..  PO  Box 

2468.  Myrtle  Beach.  SC 
NW  Regional   Hsg.  Auth.   PO  Box 

2510.  Boone.  NC. 
Odoid  Hsg.  Auth.,  900  Molly  B«? 

M,Cbrford.MS. 
Padueatt  Hsg.  AuBt.  2330  Ohio  St. 

P«ducah,KY. 
Pilctiafd  H8»  Aulh..  PO  Box  10307. 

Prichard,  AL. 


UMI 


Amount 


1.71^750 

2.251.400 

2459.500 

5,204,348 

4.644.548 

2,076,000 

850,000 

645,200 
4.032,500 
1,388,800 

1.584,300 

871,000 

2.800,000 

4.959.500 

379.660 

1.753.750 

1.759,560 

1,490.700 

181,200 

930.000 

2,113.500 

2,830.750 

1.434,800 

3,107,500 

1.426,000 

3.867.000 

11.194.200 

1,855.800 

3,220.800 

2,458.400 

3.490.200 

4,024.800 

4.487.100 

3,382.500 

&486.750 

2.440.000 
1,037.000 
1,326.850 

1,290,450 

2,028.400 

2.710.200 

3.723,500 


PHAname 


SC  Reg  3  Hsg.  Auth..  PO  Box  1326. 

Barnwell.  SC. 
Tallahassee  Hsg.  Auth.,  2940  Grady 

Rd.,  Tallahassee,  FL. 
Warner  Robins  Hsg.  Auth..  PO  Box 

2048,  Warner  Robins.  GA. 
York  Hsg.  Auth.,  221  Catfomia  St. 

York.SC. 
V— Chicago  Regional  Office: 
Alma     Hsg.     Auth..     423     Gratiot 

St  Alama.  Ml. 
Athens    Hsg.    Auth..    490    Richland 

Ave..  Athens.  OH. 
Brown  Co.  Hsg.  Auth..  200  S  Green 

St.  Georgetown,  OH. 
Chicago  Hsg.  Auth..  22  W.  Madison. 

Chicago,  IL 
Cokjmbiana  Hsg.  Auth..  325  Moore 

St.  E.  Liverpool.  OH. 
Cuy^x)ga  Hsg.  Auth..  1441  W.  2St^ 

Cleveland.  OH. 
Grand  RivMs  Hsg.  Aulh.,  1420  Fuller 

SE.  Grand  Rapids.  ML 
Greene  Co.  Hsg.  Auth.,  538  N.  D*-' 

troit,  Xenia.  OH. 
Habitat  Co-Receiver.  405  N.  Wabash 

Ave.,  Chicago.  IL 


Hocking  Hsg.  Aulh..  50  S  High  St. 
Logan.  OH. 

Ishpeming  Hsg.  Aulh..  Ill  Bluff  St. 
Ishp^nnfifl,  Ml. 

Kohomo  Hsg.  Autfi..  210  E.  Taylor. 
Kokomo.  IN. 

La  Cross  Co.  Hsg.  Aulh..  615  Pleirv 
view  Rd..  La  Cross.  Wl. 

Menomonte  Heg.  Auttt..  1202  lOVi 
St.  Menomonie.  Wl. 

Milwaukee  Hsg.  Auth..  809  N  Broad- 
way St,  Milwaukee.  Wl. 

Minneapolis  Hsg.  Auth..  331  2nd  Ave. 
&,  #600.  Minneapolis.  MN. 

Muskegon  Hsg.  Auth.,  1080  Terrace 
St.  Muskegon.  Ml. 

Portage  Hsg.  Auth.,  223  W.  Main  St. 
Ravenna,  OH. 

Rochester  Hsg.  Auth.,  2122  Campus 
Dr..  S£.  Rochester,  MN. 

St  Cloud  Hsg.  Auth.,  619  MaH  Ger- 
main, St  Ckxid,  MN. 

St  Louis  Park  Hsg.  Auth..  5005  Min- 
nelonka  Blvd..  St  Louis  ParK  MI<L 

St  Paul  Hsg.  Auth.,  413  Wacouta.  St 
Paul,  MN. 

Sault  Ste.  Marie  HA,  608  Pine  St. 
Box  928,  Sault  Ste.  Marie,  Ml. 

Stark  Hsg.  Auth..  1800  W.  Tus- 
carawas. Canton,  OH. 

Warren  Co.  Hsg.  Auth.,  990  E.  Ridge 
Dr..  Box  63,  Labanoa  OH. 

VI— Ft  Worth  Regional  Office: 

BemaWto  Co.  Hsg.  Auth.,  620  Lomas 
Blvd  NM.  Aftuquarque.  NM. 

Bexar  Co.  Hag.  Aulh.,  1405  N.  Main. 
#240.  San  Antonio,  TX. 

Brownsville  Hsg.  Auth..  2606  Boca 
Chica  Blvd.,  PO  Box  4420.  Browns- 
villa.  TX. 

Copperas  Cove  Hsg.  Auth..  701  Casa 
Circle.  Copperas  Cov.  TX. 

Corpua  Christie  Hsg.  Auth.  3701 
Ayers.  Corpus  Christi,  TX. 

Dallaa  Hag.  Aulh.,  2525  Lucas  Dr.. 
Dallas,  TX 

El  Paso  Hsg.  Auth..  1600  Montana.  El 
PasaTX. 


Amount 


3,825,800 
£653,200 
2.183.000 
2,164,600 

2.072.500 

Z383.50O 

1.716.000 

8.500.000 

£145,000 

16.438,866 
4.921.875 
4.246.500 

2.145,000 

2,300.000 
2,300,000 
2,300.000 

2,300,000 
£300.000 
2.300.000 
2,300,000 
2.137.S00 

1.921,750 

1,737,000 

3,502.700 

986,500 

4,682,800 

675.400 

1.176.650 

2.123,250 

3.655,800 

949,800 

1,862,400 

1.547.950 

2344,250 

1.281.800 

4.805.600 

4.521,500 

2.079.100 
2,270,000 
2,893,000 

1.208,700 

2.442.000 

5.909,660 
5.900,660 

4.180,700 
4.002.750 


PHAname 

Amount 

Elsa  Hsg.  Auth..  309  W.  TMid.  Elsa. 

TX. 
Fenlon   Hsg.   Auth.,   PO   Box   310. 

2.486.000 

1.768.750 

Fanlon.LA. 

Houston  Hsg.  Auth..  PO  Box  2971. 

4.155.900 

Houston.  TX 

La  Joya  Hsg.  Auth..  PO  OrjMrer  H,  La 

2,139,500 

Joya.TX 

Las  Cruces  Hsg.  Auth..  926  S.  San 

2.640.250 

Pedro,  Las  Cruces.  NM. 

Marksville  Hsg.  Auth..  100  N.  HillsMe 

1.092.800 

Dr..  Marksville.  LA. 

Mission  Hsg.  Auth..  906  E.  Eighth, 

2594.100 

Mission.  TX. 

New  Orleans  Hsg.  Auth..  918  Caron- 

1.788,234 

delet  St,  New  Orleans.  LA. 

Piano  Hsg.  Auth.,  1321  Ave.  G,  Piano, 

TX 
San  Angek)  Hsg.  Auth.,  115  W.  FirsL 

1,958.306 

1.766,000 

San  Angeto,  TX. 

San   Antonto   Hsg.   Auth.,   818   S. 

2.860,000 

Fkxes.  San  Antonio.  TX 

Segum.   Hsg.   Auttv.-"  518  Jefferson 

690.600 

Ave..  Seguin.  TX 

Shraveport  Hsg.  Aulh..  623  Jordan 

2.506,400. 

St.  Shreveport.  LA. 

White  River  Reg.  Heg.  Aulh.,  PO  Box 

1,016,250 

650.  Melbowne.  AR. 

VH-Kansas  City  Regkxial  Office: 

Cabool  Hsg.  Auth.,  301  W.  First  St, 

807,900 

Mountain  Grove,  MO. 

Central  Iowa  Reg.  HA,  1111  9th  St. 

2,248,200 

Suite  240.  Des  Moines,  lA. 

1,3954XX> 

Chanute  Hsg.  Auth..  110  &  Ronda 

582.500 

La..  Chanute.  KS. 

Eastern  k>wa  Reg.  HA,  Suite  330, 

359.500 

Nestor  Cir..  Dubuque,  lA. 

269.100 

115.400 

386,400 

Hoh»)mb  Hsg.  Auth..  PO  Box  78,  Hol- 

731,800 

towa  City  Hsg.  Auth..  410  E.  Washing- 

1.605.500 

ton  SLHowa  City,  lA. 

KnoxviHe  Hsg.  Auth.,  305  S.  3rd  St, 

640.500 

KnoxvHte.  lA. 

Linn  Hsg.  Auth..  Church  SL.  Linn.  KS.... 

376.200 

Muscatine  Hsg.  Auth.,  215  Sycamore, 

1.153.500 

Muscatine.  lA. 

Salirw  Hsg.  Auth..  469  S.  Fifth,  Salna, 

KS. 
St  Joseph  Hsg.  Auth.,  502  S.  10th 

634.000 

'2,430!l00 

St.  St  Joseph.  MO. 

St  Louis  Co.  Hsg.  Auth..  8865  Natural 

3.626.000 

Bridge.  St.  Louis.  MO. 

West  Plains  Hsg.  Auth..  302  Walnut. 

2,278.500 

West  Plains,  MO. 

VUI— Denver  Regional  Office: 

• 

Adams  Co.  Hsg.  Auth..  7190  Colorado 

1.192,500 

Blvd.,  Commerce  City,  Co. 

Cheyenne  Hsg.  Auth..  3304  Sheridan 

806.350 

Ave..  Cheyenne,  WY. 

Colorado    Spr.    Hsg.    Auth..    30   & 

1.234.200 

Denver  Hsg.  Auth..  1100  W.  Colfax. 

1.19a500 

Denver.  CO. 

Jefferson  Ca  Hsg.  Auth..  1445  Hol- 

1.192.500 

land  St.  Lakewood,  CO. 

Lake«»ood  Hsg.  Auth..  445  S.  Allison 

1.234.200 

Pkwy..  Ukewond,  CO. 

Loveland  Hsg.  Auth..  2105  Maple  Dr.. 

1.248.100 

Loveland.  CO. 

Salt  Li*e  Co.  Hsg.  Aulh.,  1962  &  200 

1.206.100 

E..  Salt  Lake  City.  UT. 

Salt  Lake  Oty  Hsg.  Auth.,  1800  SW 

1. 169.100 

Temple.  Salt  I  akn  City.  UT. 

Utah  Co.  Hsg.  Auth..  257  E.  Center 

386,100 

St..  Provo,  UT. 

772.200 

1.184.500 

WY  Comm.  Devel.  Admia.  PO  Box 

1.067300 

634.  Casper.  WY. 

IX— San  Francisco  Regkmal  Offic« 
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PHAname 

Amount 

Chandler  Hsg.  Auth..  127  N.  Kingslon 

8.191.550 

St.,  Chandlef,  AZ. 

Clark  Co.  Hsg.  Auth..  5064  E.  Ramin- 

4.420.000 

go  Rd..  Las  Vegas,  NV. 

7,665,760 

Hawaii  Hsg.  Auth..  1002  N.  School 

4.664.000 

St,  Honolulu.  HI. 

LA  Co.  Hsg.  Auth.,  Corporate  Pt..  Los 

10.375.000 

Angeles.  CA. 

LA  Qty  Hsg.  Auth..  515  Columbia 

1,988,200 

Ave..  Los  Angeles.  CA. 

3,006,500 

963.500 

560.500 

385.400 

2,031.700 

■  ' 

826.600 

Mendocino  Hsg.  Auth..  405  W.  Per- 

1.998.150 

kins,  Ukiah.  CA. 

2.^78.750 

Phoenix  Hsg.  Auth..  920  E.  Madison. 

7.952.000 

Suite  D.  Phoenix.  AZ. 

Sacramento  Co.  Hsg.  Auth..  630  "I" 

8.550.000 

Street  Sacramento.  CA. 

Sacramento  City  HA.  630  "1"  Street 

8.550.000 

Sacramento.  CA. 

S.    BartMva    City    Hsg.    Auth.,    806 

5.122.200 

Laguna  St.  Santa  Barbara,  CA. 

San   Diego   City   Hsg.    Auth..    1625 

9,185.000 

Newton  Ave.,  San  Diego,  CA. 

San  Bernardino  Co.  HA,  1053  N.  D 

9,276,600 

.St,  San  Benardino.  CA. 

Santa  Oara  Co.  Hsg.  Auth..  505  W. 

2.163,000 

Julian.  San  Jose.  CA. 

Santa  Cruz  Hsg.  Auth.,  2160  41st 

1,613,250 

Ave.,  Capitola.  CA. 

Tuscson  Hsg.  Auth.,  1501  N.  Oracle. 

1,922,500 

Tucson.  AZ. 

X-Seattle  Regional  Offica: 

Jackson  Co.  Hsg.  Auth..  2231  Table 

333,200 

Rock  Rd..  Medford.  OR. 

2,611,500 

King  Co.  Hsg.  Auth.,  15455  65th  Ave., 

3,054,400 

S.  Seattle.  WA. 

^4ampa  Hsg.  Auth..  1703  Third  St  N.. 

929,250 

Nampa,ID. 

Othelk)   Hsg.   Auth.,   335   N.   Third. 

1,206,750 

Othelk>.WA. 

Pierce  Co.  Hsg.  Auth..  603  S.  Polk 

3.054.400 

St,  Taxoma,  WA. 

Portland  Hsg.  Auth.,  135  SW  Ash, 

1.706,000 

#400.  Portland.  OR. 

Spokane  Hsg.  Auth.,  W.  55  Mission 

1.927.061 

#104.  Spokane.  WA. 

Tacoma  Hsg.  Auth..  1728  E.  44th  St, 

2,978,050 

Tacoma,WA. 

Vancouver  Hsg.  Auth.,  500  Omaha 

2,559.000 

Way,  Vancouver,  WA. 

Dated:  Janua^  14, 1992. 

Joseph  G.  Schiff. 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  92-1439  Filed  1-21-92;  8:45am] 

BIUJNO  CODE  4210-33 

[Docket  No.  N-92-3229;  FR  2947-N-02] 

Indian  Housing  Deveiopment  for  Hscal 
Year  1991  Announcement  of  Funding 
Awards 

AQENCV:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

ACTION:  Announcement  of  funding 

awards. 

summary:  In  accordance  with  section 
102(a)(4)(C)  of  die  Department  of 


Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the  NOFA 
for  Indian  Housing  Development  for 
Fiscal  Year  1991.  The  annotmcement 
contains  the  names  and  addresses  of  the 
award  winners  and  the  amounts  of  the 
awards. 

FOR  FURTHER  INFORMATION  CONTACT 

Ralph  Gonzalez,  Director,  Housing 
Development  Division,  Office  of  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  telephone 
(202)  708-1015.  The  TDD  number  for  the 
hearing  impaired  is  (202)  708-0850. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  competition  was  to 
provide  grants  for  die  development  of 
new  Indian  housing  units. 

The  1991  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  published  on  April  1, 
1991  (56  FR  13378).  Applications  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice. 

A  total  of  $210,022,133  was  awarded 
to  104  Indian  Housing  Authorities  for  the 
development  of  2,518  new  units.  In 
accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989),  the  Department  is  publishing  the 
names  addresses,  and  amounts  of  those 
awards  as  follows: 

NOFA  for  Indian  Housing  Development 
for  Fiscal  Year  1991 


Funding  radpiem 

AfflouiK 

RegtonV: 

Bad  River.  P.O.  Bck  57.  Odanah, 

Wl  54861 

$756,040 

756,040 

1,512.090 

Bay  Mais.  Route  1.  P.O.  Box  3345. 

Brimley,  Ml  49715..„ 

716.900 

Eastern  Cherokee  (OuaNa).  AcquonI 

Road.  P.O.  Box  174.  Cherokee, 

NC  2871 9-1 749 

1.096,640 

Avenue.  Ctoquet  MN  55720 

735.200 

Grand  Traverse.  Route  1.  Box  474. 

Suttons  Bay,  Ml  49682 

1.023.440 

HannahviHe   Potowatomi,   Hannah- 

WJIson,  Ml  49896 

693,550 

Keweenaw  Bay  (Ojibwa),  PO.  Box 

615,  Baraga,  Ml  49908 

714,380 

Lac  Vieux  Desert,  PO.  Box  446, 

VvAtBTSniMt,  Ml  4v9o0.»...~............. 

714,390 

Mashwitucket  WeM.  Pequot.  P.O. 

Box  160,  kKlwMown  Road  Led- 

yaid,  CT  06339 : 

1,223,410 

Funding  redpienl 

Amount 

Mississippi    Band    Choctaw,    P.O. 

Box    6086,    Choctaw    Branch, 

Phtladelphia.  MS  39350 

1,163  534 

Mowa  Band  of  Choctaw,  PO.  Box 

268,  Mcintosh,  AL  36553 

1.698,000 

Oneida  Indian  Nation,   101   Canal 

Street,  Canastota.  NY  13032 

2,290,066 

Oneida  Tribe  ol  Wisconsin,   P.O. 

Box  68,  OrwkJa,  Wl  54155 

756  040 

Paucatuck    Eastern    Pequot    935 

Untem  HiM  Road,  Ledyard,  CT 

06339 

1  261  204 

Penobscot  Indian  Island.  P.O.  Booc 

498,  Old  Town,  ME  04668 

721,330 

Pleasant  R.  Passamaquoddy.  P.O. 

Box  339,  Perry,  ME  04667 

778,415 

Poarch  Band  of  Creek,  Route  3. 

P.O.    Box   243-A.    Atmore.    AL 

36502 

816,365 

Red  Lake,  P.O.  Box  219.  Highway  1 

East  Red  Uke.  MN  56671 „ 

735.200 

Sac  and  Fox,  Route  2.  Box  56C. 

Tama,  lA  52339   

666600 

Saginaw  Chippewa  2451  Nlsh-Na- 

Be-Anong  Road.  Mt.  Pleasant  Ml 

48658 

644.450 

Saint  Croix.  P.O.  Box  347.  Hertel. 

W)  54845 , 

756,040 

37,  P.O.  Box  540.  Hogansburg, 

NY  13655 

1.124.810 

Sault   Saime   Marie.   2218   Shunk 

Road,  Sault  Ste.  Marie,  Ml  49783.. 

969,665 

Seminote,    3101    Northwest    63nj 

Avenue,  Hollywood,  FL  33024 

570,550 

533.916 

Innng.  NY  14061 

1.366,705 

White  Earth,  P.O.  Box  436.  Whtta 

Earth.  MN  56591 , 

735.200 

735.200 

Wisconsin   Potawalomi,   P.O.   Boa 

346,  Crandon,  Wl  54520 _ 

.     810.520 

Region  VI: 

Louisiana-Coushatta.  PO.  Box  816. 

Elton  LA  70532 

1,154.200 

Delaware.  P.O.  Box  334,  Chelsea. 

OK  74647 

1,096,490 

Apache,  PO.  Box  1172.  Anadarto. 

OK  74647 

1,154.200 

Kaw,  P.O.  Box  371.  Newkifk,  OK 

74647 

1.154.200 

Abaentae-Shawnee.  P.O.  Box  425. 

Shawnee.  OK  74801 

1.154,200 

Absentee-Shawnee.  PO.  Box  425. 

Shawrtee,  OK  74801 

1,154,200 

Seneca-Cayuga.    P.O.    Box    1304. 

Miami,  OK  74354 — 

1,154,200 

Cherokee,  P.O.  Box  1007.  TaNe- 

qua^  OK  74474... 

8,656.500 

Chodaw.  P.O.  Box  Q.  Hugo.  OK 

74743 _. 

5.771.000 

Pawnee.  P.O.  Boa  406,  PMvnee. 

OK  74058 _ 

sao.iio 

Regnn  VIII: 

Standing  Rock.  P.O.  Box  484.  Fort 

Yates,  NO  58538 _ 

1.902.330 

Oglala  Sioux,   P.O.   Box  C,   Pine 

flidge  SO  67770 

4.277.054 

Chippewa  Cree,  P.O.  Boa  615,  Box 

Eklar,  MT  59521 

1.888.397 

Utah  Pakile,  600  Nort^  100  Eaai. 

Cedv  Qty,  l/T  84720 

1.342.980 

Ute  Mountain  Ute.  General  Oatv- 

ery,  Toweoc  CO  81334 

1,613.767 

Oglela  Sioux,  P.O.  Boa  C  Pme 

RMge.  SO  57770 

2.519.3S0 

Ms  Moumain  Ula.  Qarteral  DaSv- 

ery,  Toweoc.  00  81334 

1,027,455 

Crow  Creek,  P.O.  Boa  665.  Fort 

Thompaoa  SO  57339 .r. 

951.564 
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Fundng  rKipiant 

Amount 

nwNJreM.   P.O.   Box  328.   Flao- 

droMi.  SO  57028..._ - 

1.502.580 

Tort  Pwfc,  P.O.  Box  667.  Popitf. 

Montana  59255 

2.353342 

Wind  River,  P.O.  Box  327.  Fort  Wa- 

shakie WY  S2514  

2.144,958 

Crow  Tribal.   P.O.   Box  99.  Crow 

Aoancv  Montana  59022 

2,144.958 

Crow  Creek,  PO.  Box  655.  Fort 

Thomaoon.  SO  57339 

952,325 

Roiatxid.  P.O.  Box  69.  Rosebud, 

SO  57570 

1.657.550 

Turtle  MountMn.  P.O.  Box  620.  Bel- 

court.  NO  58316 

1.360,455 

Wmnebabo.  Winnebago,  NE  68071 ... 

886,290 

Salish-Kootenai.     P.O.     Box     36. 

Pablo.  MT  59855 

1.413,945 

RegionIX: 

AH  Mission-La  JoHa.  1523  E.  Valley 

Pkwy..  EscondUo.  CA  92027 

539,383 

MOOOC  LASSEN-Grindstone.  P.O. 

Box  117Z  Anadaito.  OK  73005.-.. 

1.059,973 

Tuie  River.  P.O.  Box  748.  Portar- 

v«e.  CA  93257 _ 

2.674.766 

All  Mission^wine.  1523  E.  Valay 

Pkwy.,  Escondido.  CA  92027 

1.679.001 

Quechan.  P.O.  Box  650.  Yuma.  AZ 

9S364 

1.877,771 

Al  Mission-SM  Paaqual.  1523  E 

82027 _ 

^870,282 

Al  MMorvViaiBS,  1523  E.  Valey 

Pkwy..  Eacondda  CA  92027 

957,596 

Al  MMorvToiraa  Martinez,  1523 

E.  VMey  Pkwy..  EaoondUo.  CA 

82027 .._ „ 

753,761 

Al  kKtevSwidto.  P.O.  Box  35040, 

Statton    D.    Afeuqueniua,    MM 

. 

87176 ._    

1,387,227 

WtMa  Mountain.  P.O.  Box  1270, 

WraHfiW*  AZ  09941 ~ 

5.783,448 

Al  IndtovZia.  P.O.  Box  35040,  Sta- 

tion 0.  Afeuquarqua.  NM  87176 

1,684.358 

Tula  Rivar.  P.O.  Box  748.  Porter- 

vBe,  CA  832S7 

^174.050 

Al  MtaakHvla  Jota.  1523  E  Valay 

1,252.825 

Al  MMnvPauma.  1523  E  Vaiey 

Pkwy.,  EscondMo,  CA  92027 _. 

523,242 

While  MounMn,   P.O.   Box   1270. 

Wifwttlrt9ft  AZ  8Sv41 M..„. 

5,728304 

Falon.  8866  MMIon  Rd.,  FMon, 

NV  88406 __ 

1,518,683 

Al     MMon4ilorongo.     1523     E 

92027 

1,437,177 

Al  Mtolon  nmocn,  1523  E  Valey 

Pkwy.,  Eaoondhlo,CA  92027 .._  ... 

1.001,258 

Al  MMonnineon.  1523  E  Valay 

Pkwy..  Eaoondkto,  CA  92027  „ 

1.399.507 

Pyrainid  Lake.  P.O.  Box  213.  Mxon, 

NV  89424 

3.580,166 

P.O.  8«  35l».  PotoaqM,  NM 

87S01 
Pascua  Yaqui,  4720  W.  CaHe  Teta- 

kualm.  Tucaon.  AZ  86746 - 

Watar    Rivar,     P.O.     Boa    236, 

Schurz.  NV  88427 

NoQpa,  P.O.  Boa  1285.  Hoopa.  CA 


1,446.308 
34)65.688 
1. 028.150 
3.318,106 


Fining  redpienl 

Amount 

All  Mission-Sababa.  1523  E.  Valey 

Ptcwy  ,  Escondido.  CA  92027 

560.626 

Huaiapai.     P.O.     Box    8.     Peach 

Sorinos.  AZ  86434             

2.719.061 

Kan*.  P.O.  Box  1206,  351  Oberlin 

Road.  Yralta.  CA  96097       

1.800,567 

Northern  Puebtos-Nambe,  P.O.  Box 

3502  Potoaoue.  NM  87501 

1.010.391 

Northern    Pueblos-Tesuque.     P.O. 

Box  3502,  Pojoaqoe,  NM  87501 

711.603 

San  Caiioa.   P.O.   Box    187.   San 

Carfc)S  AZ  85550 

2,952.254 

Washoe.    1588   Wstasheamu   Dr., 

GardenervUle,  NV  89410 _... 

1,778,115 

Pascua  Yaqui,  4720  W.  Calle  Teta- 

liusifn  Tucson  AZ  85746 

3,016,831 

Reno    Sparks,    15-A    Heaervation 

Rd.,  Reno.  NV  89502 

1,748.566 

Faikjn.  8955  Mission  Rd.,  Falon, 

NV  89406 

1.224.945 

Navajo-Coyote  Canyon,  NM „ 

1.863,996 

Navajo-Fort  Defiance,  AZ.  PO  Boot 

387,  Window  Rock,  AZ  86515 ^ 

2,939.066 

Hopi.  P.O.  Box  698.  Second  Mesa. 

AZ  86043 

1,727,637 

Niva^o-Crownpoffrt,  NM _ — 

3,484,588 

Region  X: 

Quileute,  P.O.  Box  159.  La  Push. 

WA  98350 - 

a327,000 

Lumnii.  3220  Baich  Road.  Beling- 

ham.  WA  96226 

3,436,000 

Wann  Springs.  P.O.  Box  177.  Warm 

Sorinon  <>>  977R1 

3.320.000 

Mak^  P.O.  Box  888,  Naah  Bay, 

WA  98357 _- 

2,236,000 

Lower  Elwtia.  1705  Stratlon  Rowl. 

Port  Araeies.  WA  96362     

1,848.000 

Coeur  D-Alene,  PC.  Box  267.  1005 

Bghth  Street  Plummer.  10  63651- 

1.176.200 

Dated  fanuary  14, 1992. 
Joaepli  G.  ScUff, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[FR  Doc.  91-1440  Filed  1-21-91;  8:45  am] 

MUJM  CODE  4310-33-4M 


[Docket  No.  N-^S2-3194:  FR-2917-N-08) 

Public  Housing  Drug  EHmination, 
Techniol  A»ai«tance  Program; 
Announcement  of  Funding  Awards 

AQENCV:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

action:  Announcement  of  funding 

awards. 

•UMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1960,  this  announcement 
notifies  the  public  of  funding  decisions 


made  by  the  Department  in  a 
competition  for  funding  under  the  Notice 
for  the  Public  Housing  Drug  Elimination, 
Technical  Assistance  Program;  Fund 
Availability-^=T  1991.  The 
announcement  contains  the  names  and 
addresses  of  the  award  winners  and  the 
amounts  of  the  awards. 

FOn  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Cocke  or  David  Tyus,  Office 
for  Drug  Free  Neighborhoods  (ODFN). 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410.  telephone  (202) 
708-1197  or  [202)  708-3502.  The  TDD 
number  for  the  hearing  impaired  is  (202) 
708-0850.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  competition  was  to 
provide  short-term  technical  assistance 
to  better  prepare  public  and  Indian 
housing  and  resident  organization 
officials  to  confront  the  widespread 
abuse  of  controlled  substances  in  public 
housing  communities.  * 

The  1991  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  pubhshed  on  April  11. 
1991  (56  FR  14828).  Applications  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice. 

A  total  of  $72,700  was  awarded  to  12 
consultants  to  provide  short-term 
technical  assistance  to  applicant  Public 
Housing  Agencies.  Indian  Housing 
Authorities,  and  resident  organizations, 
lie  assistance  is  to  aid  housing 
authorities  and  resident  organizations  ni 
assessing  their  drug-related  problems; 
implementing  anti-drug  programs;  and 
improving  the  applicant's  ability  to 
respond  to  drug  problems  in  targeted 
public  housing.  The  balance  of  die 
announced  funds  shall  remain  available 
under  the  NOFA  until  expended.  In 
accordance  with  section  102(a)(4)(C]  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L 101-235.  approved  December  15, 
1989),  the  Department  is  publishing  the 
names,  addresses,  and  amounts  of  the 
awards  as  follows: 

PuUic  Housing  Drug  EUmiiiatkm, 
Technical  Asaietance  Proya^  Fund 
Availability— FY  1991  (Fourth  Quarter) 


FundkiQ  rvcipwnt 

PHA 

Amoimt 
apprmed 

LaMia  WMama.  1177  DonMon  Courl.  Port  Orange.  FL  32118 

G«)faa  King.  2384  88  50  TeirKa.Ocala.FL  32671 

turn  Oiralon.  7812  Ewing  Ptae.  RaWglt.  NO  27604 J 

Houaing  AuVnrlly  of  tw  Oty  o(  Daytona  Beach.  118  Cadv  SMsl. 
Oaytona  Beach.  FL  32114. 

Ocata  Houaing  Autfiortly.  1415  N.E.  32nd  Terraoa.  Ocala.  FL  32670 

So.  Delia  Rag.  Houaing  Aum.  P.O.  Box  1120.  QraaiwMa.  MS  38702 

16.300 

8,000 
6,300 
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Funding  rocipionl 


PHA 


Anouni 


Quadal  Consulting  Corp..  12S0  Eyo  SL  NW.,  Sulla  330.  Washington.  DC 
20005. 

Isaac  Monloya,  Affiliated  Systems  Corp.,  1200  Post  Oak  Blvd..  Houston. 

TX  77056. 
Isaac  Montoya.  Affiliated  Systems.  1200  Post  Oak  Blvd..  Houston.  TX 

77056. 
Janice  Yates.  Route  3.  Box  35.  Wellston.  OK  74881 

NIkki  Johnson,  Oaystar  Associates,  231 1  E.  Bumside.  Portland.  OP  97214 . 

Helen  Liere.  Vantage  Consulting,  357-A  Warner  Milne  Rd..  Oregon  Oty. 

OR  37045. 
Shirley  Robbins.  P.O.  Box  4470.  Williams  Lake.  B.C..  Canada  V2G  2V5 


Lena  Paul.  P.O.  Box  4145.  Williams  Lake,  B.C.,  Canada  V2G  2V5.. 


Safe  Streets  Campaign.  Lyie  Quasim.  Exec.  Dir..  934  Bn»d«Niy.  Tacoma. 
WA  96402. 


Chattanooga  Housing  Aulhoriiy,  P.O.  Bok  1488.  CNflanooga.  TN  37401—. 

Housing  Authority  o(  the  Cily  of  Las  Cruces,  026  Sa  San  Pedro  SL.  Las 

Cnices,  I4M  88001. 
Housing  Authority  of  the  City  of  Alamogordo,  P.O.  Box  336,  Aiamogordo. 

NM  88310. 
Housing  Authority  of  the  Oty  of  McAlestor,  620  W.  Kiowa.  IMcAleelar.  OK 

74502. 
Housing  Authority  of  the  County  of  Clackamas,  13930  South  Gain  Street. 

Oregon  Oty,  OR  97045. 
Housing  Autrtortty  and  Community  Servicss  Agency,  of  Lane  County,  300 

West  FaiKiaw  Or..  SprlngfieU.  OR  97477. 
TKngM  Haida  Regional  Housing  Authority,  P.O.  Box  32237.  June«i.  AK 

09603. 
TKngN  Hakla  Regional  Housing  Authority,  P.O.  Box  32237.  Juneau.  AK 

99803. 
Housing  Authority  of  the  Oty  of  Tacoma.  1728  E.  44th  St,  Tacoma.  WA 

98404. 


7.700 
5.200 
5.200 
1.900 
7,500 

10.000 
2,800 
2,800 

10,000 


Dated:  January  14. 1992. 

losephG.Schiff, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  92-1441  Filed  1-21-82;  8:45  am] 
BIUJNQ  CODE  421».33-M 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wikfflfe  Service 

Intentional  Introductions  Policy 
Review  Committee  Public  Meeting 

agency:  Department  of  the  Interior,  Fish 
and  Wildlife  Service. 
action:  Notice  of  meeting. 

summary:  This  notice  annotmces  a 
meeting  of  the  Intentional  Introductions 
Policy  Review  Committee,  a  committee 
of  the  Aquatic  Nuisance  Species  Task 
Force  established  tmder  the  authori^  of 
the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (16 
U.S.C.  4701  et  seq.].  The  meeting  is  open 
to  the  publia  Interested  persons  may 
make  oral  statements  to  the  Committee 
or  may  file  written  statements  for 
consideration.  The  meeting  will  provide 
attendees  with  additional  back^und 
on  the  mandate  of  the  Committee; 
review  the  options  identified  through 
written  statements;  and  provide 
interested  parties  ihe  opporttmity  to 
present  additional  options  or  elaborate 
on  any  options  previously  identified.  To 
facilitate  discussion  at  the  meeting, 
written  statements  submitted  to  the 
Committee  should:  (1)  Identify 
approaches  (e.g.,  volimtary  guidelines,   • 
model  state  codes,  evaluation  protocols, 
or  other  means)  which  substantially 
reduce  the  risk  of  adverse  consequences 
associated  with  intentional  introduction 
of  aquatic  organisms;  (2)  evaluate  how 
and  to  what  extent  those  approaches 
will  reduce  risks;  and  (3)  suggest  criteria 


and  techniques  the  Committee  should 
use  to  evaluate  all  approaches 
identified. 

DATIS:  Interested  parties  may  submit 
written  statements  to  the  Conmiittee,  at 
the  address  listed  below,  on  or  before 
January  31, 1992.  This  scoping  meeting 
will  be  held  on  February  26, 1992, 
beginning  at  9:00  a.m.  with  registration 
during  the  half-hour  preceding  the 
meeting.  The  meeting  is  scheduled  to 
end  at  1  p.m.,  but  may  be  extended  into 
the  afternoon  if  warranted. 

PLACE:  The  meeting  will  be  held  in  the 
auditoriiun  of  the  Department  of 
Commerce  Building,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

ADDRESS:  Intentional  Introductions 
Policy  Review  Committee,  c/o  Dr. 
Dennis  R.  La8Suy,U.S.  Fish  and  WildMe 
Service  (820  ARLSQ),  U.S.  Department 
of  the  Interior,  1849  C  Street,  NW., 
Washington,  DC  20240. 

FOR  PURTfiER  iNfORMATiON:  Contact  Dr. 
Dennis  Lassuy  at  (703)  359-1718. 

Dated:  January  16, 1992. 
Gary  Edwards, 

Assistant  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  92-1568  Filed  1-21-42;  8:45  amj 
MUJNG  coot  4I1«-«MI 


Minerals  Management  Service 

Outer  Continental  Shelf,  Availability 
Proposed  Notice  of  Sale  Central  Quit 
of  Mexico  ON  and  Qas  Lease  Sale  139 

Gulf  of  Mexico  Outer  Continental 
Shelf  (DCS):  Notice  of  Availability  of 
Proposed  Notice  of  Sale,  Central  Gulf  of 
Mexico,  Oil  and  Gas  Lease  Sale  139. 

With  regard  to  oil  and  gas  leasing  on 
the  OCS,  die  Secretary  of  the  Interior, 
pursuant  to  section  19  of  the  OCS  Lands 
Act  as  amended,  provides  the  affected 


States  the  opportunity  to  review  the 
proposed  Notice  of  Sale. 

The  proposed  Notice  of  Sale  for  Sale 
139,  Central  Gulf  of  Mexico,  may  be 
obtained  by  written  request  to  the 
Public  Information  Unit  Gulf  of  Mexico 
Region,  Minerals  Management  Service, 
1201  Elmwood  Paric  Boidevard.  New 
Orleans.  Louisiana  70123-2394,  or  by 
telephone  (504)  736-2519. 

The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  is  scheduled  for 
mid-1992. 

This  Notice  of  Availability  is  hereby 
published,  pursuant  to  30  CFR  258^c). 
as  a  matter  of  information  to  the  public. 

Dated:  Januaiy  IS,  1992. 
SoottSewriL 

Director,  Minerals  Management  Service. 
[FR  Doc  92-1473  nied  1-21-02;  8.-4S  am] 


National  Pailc  Service,  Interior. 

Miaaisaippi  River  Corridor  Study 
Commieeion  Meeting 

AOENCY:  National  Paric  Service,  Interior 
ACnow;  Notice  of  meeting. 

summary:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Corridor  Study 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  5  U.S.C.  appendix 
(1968). 

DATES  AND  TIMES:  March  2, 8  a.m.  to  5 
p.m.,  March  4, 8  a.m.  to  12  noon. 

ADORESStS:  Washington  IHaza  Hotel- 
Massachusetts  and  Vermont  Avenues, 
NW.,  Washington.  DC  20005. 

The  business  meeting  will  be  open  to 
the  public.  ^C8  and  fadlitiet  to 
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accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first  come,  first 
served  basis.  The  Chairman  will  permit 
attendees  to  address  the  Commission, 
but  may  restrict  the  length  of 
presentations.  An  agenda  will  be 
available  from  the  National  Park 
Service,  Midwest  Region.  1  week  prior 
to  the  meeting. 

FOR  nJHTHER  INFORMATION  CONTACT: 
David  N.  Given,  Associate  Regional 
Director,  Planning  and  Resource 
Preservation,  National  Park  Service. 
Kfidwest  Region,  1709  Jackson  Street, 
Omaha,  Nebraska  68102,  (402)  221-3082. 
SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Corridor  Study 
Commission  was  established  by  Public 
Law  101-398,  September  28, 1990. 

Dated:  {anuary  9, 1992. 
Don  H.  Castlabeiry,  I 

Regional  Director,  Midwest  Region. 
(FR  Doc.  92-1524  Filed  1-21-92:  8:45  am] 

WLUNO  CODE  4310-7»4i 


National  Park  Syttetn  Advisory  Board; 
IMeating 

AOCNCv:  National  Park  Service. 
ACTION:  Notice  of  meeting  of  History 
Areas  Committee  of  Advisory  Board. 

summary:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
History  Areas  Conmiittee  of  the 
Secretary  of  the  Interior's  National  Park 
System  Advisory  Board  will  be  held  at  9 
a.m.  at  the  followiog  location  and  date. 
DATE:  February  6, 1992. 
location:  National  Park  Service 
Director's  Conference  RocHtn  3119,  Main 
Interior  Building,  1849  C  Street,  NW.. 
Washington,  DC. 
FOR  FURTHER  INFORMATKM^ONTACT: 

Benjamin  Levy,  Senior  Historian, 
History  Division,  National  Park  Service, 
P.O.  Box  37127,  Washington.  DC  20013- 
7127.  Telephone  (202)  343-8164,  or  FTS 
343-8164. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  of  the  History 
Areas  Committee  of  the  Secretary  of  the 
Interior's  National  Park  System 
Advisory  Board  is  to  evaluate  studies  of 
historic  properties  in  order  to  advise  the 
full  National  Park  System  Advisory 
Board  meeting  on  February  26, 1992  of 
the  qualifications  of  properties  being 
proposed  for  National  Historic 
Landmark  designation,  and  to 
recommend  to  the  full  Board  those 
properties  that  the  Committee  finds 
meet  the  criteria  of  the  National  Historic 
Landmarks  Program.  The  members  of 
the  History  Areas  Committee  are: 


Dr.  Holly  Anglin  Robinson,  Chairperson. 

Mr.  Robert  Hurley,  FAIA. 

Mrs.  Anne  Walker. 

Judge  Robert  Flynn  Orr. 

Lt.  Governor  Connie  B.  Binsfeld. 

Mr.  Paul  F.  Cole. 

Dr.  Stuart  Kaufman. 

Mr.  F.C.  Duke  Zeller. 

The  meeting  will  include 
presentations  and  discussions  on  the 
national  historic  significance  and  the 
integrity  of  a  number  of  properties  being 
nominated  for  National  Historic 
Landmark  designation.  These  ^ 

nominations  include  3  architectural 
properties  located  in  the  District  of 
Columbia,  New  York,  and  Pennsylvania; 
6  maritime  resources  in  Iowa,  Kansas, 
Michigan,  South  Carolina,  and 
Washington;  1  property  being 
considered  for  archeology  located  in 
West  Virginia;  4  sites  relating  to  the 
women's  history  theme  study  in 
California,  Massachusetts,  and  New 
York;  a  World  War  II  site  in  Arkansas;  a 
site  in  Maryland  dealing  with  Naval 
history;  a  recreation  site  in 
Pennsylvania;  a  Louisiana  site  relating 
to  agriculture;  an  engineering  site  in 
New  York;  and  an  industrial  site  in 
Pennsylvania. 

The  Committee  will  consider  a 
potential  National  Historic  Trail  in 
Alabama  in  order  to  recommend  to  the 
full  Board  whether  the  potential  trail  is 
of  National  historic  significance.  Also  to 
be  discussed  will  be  at  least  seven 
properties  proposed  for  study  as 
potential  additions  to  the  National  Park 
System;  for  these  properties  the 
Committee  will  determine  from  existing 
information  on  hand  whether  to  urge 
that  the  full  Board  recommend  that  the 
properties  be  fully  studied.  The 
properties  now  on  the  agenda  are 
located  in  Idaho,  Kansas,  Maryland, 
Massachusetts,  Montana.  New  York, 
and  Virginia.  The  Committee  will  also 
be  conducting  an  alternatives  study  for 
the  preservation  and  interpretation  of 
historic  resources  at  Dutch  Harbor 
Naval  Operating  Base  and  U.S. 
Defenses,  Unalaska,  Alaska  to 
determine  whether  to  make 
recommendations  to  the  full  Board 
regarding  transmittal  of  a  report  on  this 
property  to  Congress. 

The  meeting  will  be  open  to  the 
public.  However.  faciUties  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  Committee  a  written 
statement  concerning  matters  to  be 
discussed.  Written  statements  may  be 
submitted  to  the  Senior  Historian, 
History  Division,  National  Park  Service. 
P.O.  Box  37127.  Washington,  DC  20013- 
7127. 


Dated:  January  14, 1992. 
Rowland  T.  Bowers. 

Deputy  Associate  Director,  Cultural 
Resources,  National  Park  Service,  WASO. 
[FR  Doc.  92-1523  Filed  1-21-92;  8:45  am) 

aiLUNG  COOE  4310-70-M 


Office  Of  the  Secretary 

[WO-220-02-4320-12] 

Grazing  Administration— Exduaive  of 
Alasica;  Grazing  Fee  for  the  1M2 
Grazing  Year 

AOENCy:  Office  of  the  Secretary,  Interior. 

ACTION:  Notice  of  establishment  of 
grazing  fee  for  the  1992  grazing  year. 

summary:  The  Secretary  of  the  Interior 
hereby  announces  that  the  fee  for 
livestock  grazing  for  the  1992  grazing 
year  is  $1.92  per  animal  unit  month  on 
public  lands  administered  by  the  Bureau 
of  Land  Management.  - 
EFFECTIVE  DATE:  March  1, 1992,  through 
February  28, 1993. 

ADDRESSES:  Any  inquiries  should  be 
sent  to  Director  (220).  Bureau  of  Land 
Management.  Main  Interior  Bldg..  rm.  . 
5650, 1849  C  Street,  NW..  Washington. 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT 
Donald  D.  Waite,  (202)  653-9210. 
SUPPLEMENTARY  INFORMATION:  Grazing 
Fees  for  the  use  of  public  rangelands  are 
established  and  collected  under  the 
authority  of  section  3  of  the  Taylor 
Grazing  Act  of  1934.  as  amended  (43 
U.S.C.  315).  and  Executive  Order  12548 
of  February  14, 1986.  The  grazing  fees 
are  computed  by  the  formula 
estabUshed  in  43  CFR  4130.7-1. 

Dated:  January  14, 1992. 

Dave  O'Neal 

Assistant  Secretary,  Land  and  Minerals 

Management 

(FR  Doc.  92-1452  Filed  1-21-92;  8:45  am] 

MLUMG  COOE  4310-«4-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information, 
related  form  and  explanatory  material 


UMI 
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may  be  obtained  by  contacting  the         ' 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1029-0038), 
Washington.  DC  20503,  telephone  202- 
395-7340. 

Title:  Underground  Mining  Permit 
Applications— Minimum 
Requirements  for  Information  on 
Environmental  Resources  30  CFR  part 
783. 
OMB  Number  102&-0038. 
Abstract-  Applicants  for  imderground 
coal  mining  permits  are  required  to 
provide  adequate  descriptions  of  the 
environmental  resources  that  may  be 
affected  by  proposed  underground 
coal  mining  activities. 
Bureau  Form  Number  None. 
Frequency:  On  occasion. 
Description  of  Respondents: 

Underground  Coal  Mining  Operators. 
Estimated  Completion  Time:  16  hours. 
Annual  Responses:  1,160. 
Annual  Burden  Hours:  18,078.  • 
Bureau  clearance  officer  Andrew  F. 
DeVito,  (202)  343-5150. 

Dated:  January  13, 1992. 
Andraw  F.  DeVito, 

Acting  Chief,  Division  of  Technical  Services. 
[FR  Doc  92-14S0  Filed  1-21-92;  8:45  am] 
nUJNG  OOOC  431»4MI 


DEPARTMENT  OF  JUSTICE 
Lodging  of  consent  Decree 

In  accordance  with  section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  as  amended  ("CERCLA"),  42  U.S.C. 
9622,  and  the  policy  of  the  Department 
of  Justice,  20  CFR  50.7,  notice  is  hereby 
given  that  a  partial  consent  decree  was 
lodged  in  the  United  States  District 
Court  for  the  Sourthem  District  of  Texas 
on  December  2, 1991,  in  settlement  of  the 
allegations  in  the  amended  complaint  in 
the  action  styled  United  States  v. 
Cumberland  International  Corporation, 
et  al.  This  partial  consent  decree  settles 
the  government's  claims  brought 
pursuant  to  section  107  of  CERCLA,  42 
U.S.C.  9607.  for  costs  incurred  by  the 
United  States  because  of  actual  or 
threatened  releases  of  hazardous 
substances  from  the  Crystal  chemical 
Company  Site  located  in  Houston, 
Texas. 

Under  the  terms  of  the  proposed 
partial  consent  decree,  the  defendants 
agree  to  pay  the  United  States  three 
million  dollars  ($3,000,000)  for  costs 


incurred  by  the  United  States  relating  to 
the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  10th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v. 
Cumberland  International  Corporation, 
et  al.  D.J.  Ref.  gO-ll-3-7A. 

The  proposed  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  Building,  NW., 
Washington,  DC  20004,  202-347-2072.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $5.50  (25  cents  per  page 
reproduction  costs)  payable  to  consent 
Decree  Library.  The  proposed  Consent 
Decree  may  also  be  reviewed  at  the 
Environmental  Protection  Agency. 

EPA  Region  VI 

Contact:  Michael  Barra  or  Anne 
Miller,  Office  of  Regional  Counsel,  U.S. 
Environmental  Protection  Agency, 
Region  VI,  1445  Ross  Avenue,  Dallas, 
Te3<a8  75202-2733.  (214)  655-2120. 
Roger  B.  Gegg- 

Acting  Assistant  A  ttomey  General. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  92-1449  Filed  1-21-92;  8:45  am] 

MLUNQ  COOC  4410-ei-M 


Lodging  of  Consent  Decree 

Notice  is  hereby  given  that  on  January 
13, 1991.  a  proposed  Consent  Decree 
was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Illinois  in  United  States  and  the  State 
of  Illinois  v.  Village  ofSauget,  Illinois, 
C.A.  No.  88-5131,  an  action  brought 
pursuant  to  section  309  of  the  Clean 
Water  Act  ("the  Act"),  33  U.S.C.  1319, 
alleging  violations  of  the  Act,  and 
Sauget's  National  Pollution  Discharge 
Elimination  Permit.  This  action  concerns 
the  American  Bottoms  Regional 
Wastewater  Treatment  Facility,  located 
in  Sauget,  Illinois.  The  proposed 
Consent  Decree  would  resolve  the 
violations  alleged  in  the  United  States' 
and  the  State  of  Illinois'  second 
amended  complaint. 

The  Department  of  Justice  will  receive 
comments  on  the  proposed  Consent 
Decree  for  30  days  following  the 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 


Attorney  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
and  the  State  of  Illinois  v.  Village  of 
Sauget,  Illinois.  D.J.  Ref.  No.  90-6-1-1- 
3036.  The  proposed  Consent  Decree  may 
be  examined  at  the  Office  of  the  United 
States  Attorney  (Civil  Division)  for  the 
Southern  District  of  Illinois.  9  Executive 
Drive,  suite  300,  Fairview  Heights, 
Illinois  62208,  and  at  the  Environmental 
Enforcement  Section  Docimient  Center, 
601  Pennsylvania  Ave.,  NW.,  Box  1097. 
Washington.  DC  20004  (202-347-7829).  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Docimient  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $22.00  (25  cents  per  page 
reproduction  costs)  payable  to  Consent 
Decree  Library. 
Barry  M.  Haitmao, 
Acting  Assistant  Attorney  General, 
En  vimnment  and  Natural  Resources  Division: 
[FR  Doc.  92-1448  Filed  1-21-02:  8:45  am] 

MLUNO  coot  441»«1-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-25,7»2  and  TA-W-2S.792A] 

Beigman  Knitting  Mills,  Philadelphia. 
PA  and  NY;  Amended  Certification 
Regarding  EliglbWty  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  6, 1991  applicable  to  all  workers 
of  Bergman  Knitting  Mills,  Philadelphia. 
Pennsylvania. 

The  Department  is  amending  the 
certification  to  include  the  New  Yori(, 
New  York  location  of  Bergman  Knitting 
Mills. 

New  information  received  by  the 
Department  shows  that  the  New  York 
City  office  ceased  operations  in 
November  1991  and  all  Bergman 
employees  were  laid  off  by  November 
1991. 

The  amended  notice  applicable  to 
TA-W-25,792  is  hereby  issued  as 
follows: 

All  worker*  of  Bergman  Knitting  Mills, 
Philadelphia,  Pennsylvania  and  New  York. 
New  York  who  l>ecame  totally  or  partially 
separated  from  employment  on  or  after  April 
22. 1990  are  eligible  to  apply  for  adjustment 
assistance. 
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Signed  at  Washington,  DC  this  January  10, 
1992. 

Marvin  M.  Fooiu.  | 

Director,  Office  of  Trade  Adjuitment 

Assistance. 

(FR  Doc.  92-1494  Filed  1-21-92;  8:45  am| 

BILUMO  COW  4$10-30-« 


TA-W-25,933.  Dekalb  Energy  Co.. 
Denver.  CO;  TA-W-25,933A  Operations 
at  Various  Ottwr  Locations  In 
Colorado;  TA-W-2S.933B  Operations 
at  aH  Locations  In  Texas;  Amended 
Certification  Regarding  Elgibility  to 
Apply  for  Wortcer  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  14, 1991  applicable  to  all 
workers  of  Dekalb  Energy  Company  in 
Denver,  Colorado  and  in  various  other 
locations  in  the  state  of  Colorado. 

The  Department  is  amending  the 
certification  to  include  all  locations  in 
the  State  of  Texas. 

New  information  received  by  the 
Department  shows  that  the  Dekalb 
workers  in  Texas  are  under  the  control 
of  the  Denver,  Colorado  headquarters 
and  that  worker  separations  occurred  at 
the  Dekalb  Energy  Company  in  Texas 
because  of  reduced  exploration  and 
drilling  activity. 

The  amended  notice  applicable  to 
TA-W-25,933  is  hereby  issued  as 
follows: 

"All  workers  of  Dekalb  Energy  Company. 
Denver,  Colorado  (TA-W-25,933)  and  in 
various  other  locations  throughout  the  State 
of  Colorado  (TA-W-25,933A)  and  at  all 
locations  in  Texas  (TA-W-25,933B)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  1, 1991  are 
eligible  to  apply  for  adjustment  assistance." 

Signed  at  Washington,  DC  this  January  10, 
1992. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  92-1493  Filed  1-21-92;  8:45  amj 
BIUINQ  CODE  4510-«Hi 


[TA-W-28.516] 

H.H.  Cutler  Co^  Grand  Rapids.  Ml; 
Termination  of  Investlgalion 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  N6vember  4, 1991  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  H.H.  Cutler 
Company,  Grand  Rapids,  Michigan. 


UMI 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  13th  day  of 
January  1992. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  92-1495  Filed  1-21-92:  8:45  am] 

BtLUNG  COOC  4S10-30-II 


NATIONAL  SCIENCE  FOUNDATION 

Federal  Networic  Council  Advisory 
Committee;  Notice  of  Amendment 

A  Federal  Advisory  Networking 
Council  Advisory  Committee  (FNCAC) 
meeting  is  being  held  on  January  29, 
1992, 9  a.m.  to  4  p.m. 

The  location  of  the  FNCAC  meeting 
has  been  changed  from  the  National 
Science  Foundation  to  the  Ramada  Inn. 
1430  Rhode  Island  Avenue.  NW.. 
Washington.  DC  20005  (in  the 
Cambridge  Room.  2nd  floor). 

For  additional  Information,  contact 
Lynn  Behnke,  Executive  Assistant. 
Federal  Networking  Council.  4001  N. 
Fairfax  Drive,  suite  200.  Arlington.  VA 
22203-1614.  Telephone:  (703)  522-6410. 
.  The  notice  for  this  meeting  originally 
appeared  in  the  January  9. 1992  issue  of 
the  Federal  Register,  Vol.  57,  No.  6.  p. 
935. 

January  15, 1992. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  92-1464  Filed  1-21-92;  8:45  am] 

BILUNG  CODE  rSSS-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-3392] 

Finding  of  no  significant  Impact  and 
notice  of  opportunity  for  a  hearing 
amendment  of  source  materials; 
license  no.  SUB-526;  Allied-Signal. 
Inc^  Metropolis,  illinola 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  amendment  of  Source 
Materials  License  No.  SUB-526  for  the 
Allied-Signal,  Inc.,  facility  located  in 
Metropolis,  Illinois,  to  authorize  the 
release  of  calcium  fluoride  for  use  in  the 
steel-making  industry. 

Summary  of  the  Environmental 
Assessment 

Indentification  of  the  Proposed 
Action:  The  proposed  action  is  to  ship 


the  synthetic  CaFj  to  briquette  plants 
where  it  will  be  blended  with  natural 
CaPj  (fluorspar)  to  form  briquettes  used 
as  a  fluxing  agent  in  the  steel-making 
industry.  The  synthetic  CaFi  is  a 
byproduct  of  AUied's  uranium 
hejfafluoride  (UFs)  conversion  operation 
and  contains  trace  amounts  of  natural 
uranium,  thorium-230,  radium-226,  and 


arsenic. 

The  Need  For  The  Proposed  Action: 
Currently,  Allied  is  authorized  to 
transport  synthetic  CaFa  to  an  Allied 
hydrofluoric  acid  (HF)  production  plant 
where  it  is  blended  with  natural  CaFi 
for  routine  HF  production.  Allied 
produces  more  CaFt  than  can  be  used  in 
HF  production,  and  the  proposed  action 
would  authorize  the  recycle  of  the 
excess  synthetic  CaFa  instead  of  Allied 
having  to  dispose  of  it.  Also,  the  use  of 
the  synthetic  CaF2  will  decrease  the 
amount  of  natural  CaFj,  a  non- 
renewable natural  resource,  currently 
being  used  in  the  production  of  steel. 

Environmental  Impacts  of  the 
Proposed  Action:  The  Allied  UF« 
conversion  process  produces 
appropriately  4,000  to  6,000  tons  of  CaFt 
(dry  weight  basis)  annually.  When  the 
CaF2  is  produced,  it  has  a  water  content 
of  approximately  20  percent 

For  the  most  recent  three-year  period 
(1988-1990),  the  natural  uranium  content 
of  the  CaFi  has  averaged  131  pCi/gm 
(dry  weight  basis).  This  corresponds  to  a 
uranium  content  of  105  pCi/gm  for  CtF* 
with  a  20  percent  moisture  content. 

All  CaFz  produced  at  Allied  is 
sampled  and  analyzed  for  uranium 
content.  Currently  at  Allied,  if  the 
uranium  concentration  of  the  CaFi  is 
less  than  338.5  pCi/gm  or  500  parts  per 
million,  the  CaFs  is  added  to  the 
warehouse  inventory.  If  the 
concentration  is  greater  than  338.5  pCi/ 
gm,  then  the  CaFs  is  either  disposed  of 
as  low-level  radioactive  waste  or  it  is 
blended  into  the  warehouse  inventory, 
as  long  as  doing  so  will  not  cause  the 
uranium  content  of  the  inventory  to 
exceed  338.5  pCi/gm. 

A  recent  comparison  by  Allied  of 
synthetic  CaFa  and  natiu-al  fluorspar 
(CaFs)  follows: 


isotope 

Synlt«etic  CaF, 

Natural  CaF, 

Natural 
Uranium. 

Radiunv226 

TtKXium-230 

Arsenic 

105  pa/gm 

0.26  pa/gm 

1.9  pa/gm 

483  parts  per 
mrifton. 

16  pa/gm. 

1.4  pa/gm. 
2.1  pa/gm. 
292  parts  per 

million. 

The  license  concluded  that  the  only 
impurity  that  may  be  of  public  or  worker 
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impact  is  the  natural  uranium.  The 
levels  of  radium-226  and  thorium-230 
detected  in  the  synthetic  CaFi  are 
comparable  to  levels  found  in  the 
natural  CaFi.  The  airborne  levels  of 
arsenic  detected  in  Allied's  synthetic 
CaFi  warehouse  are  less  than  1  percent 
of  the  Occupational  Safety  and  Health 
Administration  (OSHA)  permissible 
exposure  limit  of  0.010  mg/m*. 

The  level  of  natural  uranium  is 
approximately  six  times  greater  in  the 
synthetic  CaFi  than  in  the  natural  CaFi. 
However,  the  information  supplied  by 
the  licensee  shows  that  the  synthetic 
CaFi's  natural  uranium  concentration  is 
comparable  to  levels  of  natural  uranium 
found  in  materials  to  which  the  general 
population  is  routinely  exposed,  such  as 
Florida  phosphate  rocks  (120  pCi/gm), 
Tennessee  bitiuninous  shale  (50-80  pCi/ 
gm],  and  cattle  feed  supplements  (up  to 
122  pCi/gm). 

A  radiation  dose  assessment  has  been 
performed  by  Allied  to  determine  the 
critical  group  and  exposed  general 
population  doses  which  might  result 
from  the  recycle  of  the  synthetic  CaFi. 
The  following  table  simmiarizes  the 
maximum  dose  expected  for  individuals 
in  the  critical  group  and  for  the  exposed 
general  population.  Allied  used  the 
following  assumptions  to  complete  the 
dose  assessment: 

1.  Natural  uranium  is  the  only 
radioactive  material  present  in  the 
synthetic  CaFi.  The  concentration  of  the 
natural  uranitmi  is  105  pCi/gm.  The 
solubility  fraction  of  the  natural  uranium 
is  6.5  percent  Class  D  and  93.5  percent 
Class  W,  as  determined  from  lung  fluid 
solubility  testing.  The  particle  size  is  one 
micron. 

2.  The  finished  briquettes  are 
composed  of  25  percent  synthetic  CaFi. 

3.  The  concentration  of  total  dust  in 
the  briquetting  work  is  15  mg/m*  of 
which  25  percent  is  synthetic  CaFi.  The 
briquetting  plant  worker  wears  a  one- 
half  face  respirator  as  required  by 
OSHA. 

4.  Based  on  the  briquettes  containing 
25  percent  synthetic  CaFi  and  a  distance 
of  1  meter,  the  external  exposure  rate  to 
the  briquette  plant  operator  is  0.055  fiR/ 
hour. 


Ottical  group 

Naol 
psrtons 

Total' 

ifwn/ 

ywr 

Truck  drtMr-ANM  to  kMd- 

ing<lnck. 
a«raha>  opanrlor  at  M*. 

ClifnihflN  opsfslor  st  Ohio 
dock. 

QminImM  upontei  St  Indi- 
ana dock. 

2 

1 

1 

1 

5.2E-2 
1.36-1 
646-2 
6.86-2 

OWcalgroup 

Nool 

TatK> 

mrem/ 

yMT 

Truck  driver-Ohio  dock  to 

briquefte  plant 
Truck  driver-Indiana  dock 

to  briQuetto  piant 

Briquette  plant  operator 

Tniok         dnver-enquette 

plAnt  to  St66l  fflM. 

Total  Critical  Group 
CoaecSve  DoM. 

2 

2 

1 
2 

2.26-1 

1.96-1 

7.66-1 
6.36-2 

1.6 

'Total  doae=Deep  Dom  Equival«nt  plus  the 
Committed  Effective  Dote  Equivalent  times  the 
number  oi  peraont  expoaed. 


Exposed  general  popUaten 

Nool 
persona 

Total 
year 

CaFt  tnicfc  route-Melropo- 

70 

8.69E-5 

Na. 

CaF,  tnx*  route-Ohio 

700 

4.51  E-4 

CaFi  truck  route— Indtana  — 

140 

9.02E-5 

Briquette     tnjck     routea— 

420 

5.15E-4 

Ohio  and  Indiana. 

Total  General  Popu- 

1.14E-3 

lation       Collective 

Dose. 

The  dose  assessment  also  evaluated 
two  credible  accidents:  The  overturning 
of  a  dump  truck  load  of  synthetic  CaFi 
enroute  to  the  briquette  plant  could 
produce  a  total  effective  dose 
commitment  of  0.0004  mrem  to  an 
emergency  response  worker;  and  the 
overturning  of  a  dump  truck  of 
briquettes  eiuoute  to  a  steel  mill  could 
produce  a  total  effective  dose 
conmiitment  of  0.00001  mrem  to  an 
emergency  response  worker. 

While  the  staff  agrees  with  Allied's 
conclusion  that  the  briquette  plant 
operator  is  the  maximally  exposed 
individual,  an  independent  dose 
assessment  was  performed.  Most  of 
Allied's  assumptions  were  used  in  this 
assessment,  however,  no  credit  was 
given  for  the  respiratory  protection  worn 
by  the  briquette  plant  operator,  and  the 
11i-230  and  Ra-226  concentrations  were 
included. 

Based  on  the  stafTs  independent 
assessment,  the  briquette  plant  operator 
will  receive  a  committed  effective  dose 
equivalent  of  12.35  mrem  per  year  and  a 
deep-dose  equivalent  of  0.11  mrem  per 
year.  The  totid  effective  dose  equivalent 
is  12.46  mrem  per  year.  However,  if  the 
concentratipn  of  natural  uranium  in  the 
synthetic  CaFt  is  338.5  pCi/gram.  then 
the  briquette  plant  operator's  total 
effective  does  equivalent  will  be  40.17 
mrem  per  year,  which  exceeds  the  25 
mrem  per  year  limit  found  in  40  CFR 190. 
Therefore,  to  ensure  the  dose  received 
shall  be  within  all  federal  limits,  the 
staff  recommends  that  the  concentration 
of  uranium  in  the  synthetic  CaFt 
released  to  each  briquette  manufacturer 


not  exceed  the  average  of  212  pCi/gram 
for  any  consecutive  12-month  period. 

In  addition,  the  staff  calculated  the 
dose  to  the  briquette  plant  operator  if 
only  the  natural  CaFi  was  used  to 
manufacture  the  briquettes.  Many  of  the 
same  assumptions  Ailied  used  to 
calculate  the  dose  from  synthetic  CaFi 
were  used  except  that  the  natural 
uranium,  Ra-226,  and  Th-230 
concentrations  in  natural  CaFt.  listed 
above,  were  used;  no  protection  factor 
was  allowed,  and  all  CaFi  used  in  the 
briquette  was  natural  CaFt.  From  this 
dose  assessment,  it  was  determined  that 
the  briquette  plant  operator  would 
receive  a  committed  effective  dose 
equivalent  of  45.46  xarem  per  year.  The 
committed  dose  effective  equivalent  that 
the  briquette  plant  operator  would 
receive  using  25  percent  synthetic  CaFt 
and  25  percent  natural  CaFi  would  drop 
to  35.20  mrem  per  year,  of  which  12.46 
mrem  would  be  from  the  synthetic  CaFi 
and  22.79  mrem  would  be  from  the 
natural  CaF|.  Therefore,  by 
manufacturing  the  briquettes  with  25 
percent  synthetic  CaFi  and  25  percent 
natural  CaFi,  the  dose  to  the  briquette 
operator  would  be  lower  than  if  only 
natural  CaFi  was  used.  Based  on  lung 
solubility  tests  performed  by  the 
Ucensee,  the  uranium  in  the  synthetic 
CaFi  is  more  soluble  in  the  body  than 
the  uranium  in  the  natural  CaFt. 
Therefore,  the  biological  clearance  rate 
of  the  uranium  in  the  synthetic  CaFt  is 
more  rapid,  thereby  resulting  in  a  lower 
committed  effective  dose  equivalent. 

After  the  briquettes  are  charged  into 
the  slag  on  the  top  of  the  steel  melt,  the 
amotmt  of  uranium  contained  in  the 
briquettes  is  not  transferred  to  the  steel 
but  remains  in  the  slag.',  '  Members  of 
the  general  public  working  with  the 
finished  steel  products  will  receive  no 
radiation  exposure  as  a  result  of  the 
synthetic  CaFi  being  used  in  the 
briquettes. 

liie  licensee  calculated  that  the 
briquettes  will  comprise  not  more  than  5 
percent  of  the  total  slag  weight.  The 
final  uranium  content  in  the  slag  will  be 
1.6  pCi/gram.  Based  on  this  uranium 
content.  Allied  estimated  that  the  dose 
to  a  member  of  the  pubUc  from  any 
foreseeable  use  of  the  steel  mill  slag  will 
not  exceed  an  effective  dose  equivalent 
of0.02mrem/year. 

Over  90  percent  of  the  slag  generated 
by  the  steel  mills  is  stored  at  the  mills  in 
U.S.  Environmental  Protection  Agency 
(EPA)-approved  storage  areas  with  both 
dusting  and  leaching  conditions 


>  Mantx  E.  W..  et.al..  miaaiaoi  DMiontaBinatioa 
of  CoBBoa  Metab  by  Soelttat— A  Raview.* 
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monitored.  Occasionally,  steel  mill  slag 
is  used  as  a  minor  constituent  in  cement 
manufacturing  or  as  road  fill  for 
highway  construction  where  drainage, 
subsoil,  and  paving  circumstances 
permit.  The  level  of  uranium  contained 
in  the  slag  is  so  small  that  any 
environmental  effects  from  storage,  road 
fill,  or  cement  manufacturing  would  be 
insignificant. 

Conclusion:  The  staH^s  dose 
assessment  perfosmed  for  the  proposed 
action  demonstrates  that  the  doses 
received  by  members  of  the  critical 
group  and  the  exposed  general 
population  was  well  below  the  dose 
limits  of  100  mrem/year  and  25  mrem/ 
year,  as  specified  in  10  CFR  part  20  (56 
FR  23360^74)  and  40  CFR  part  190. 
respectively.  To  ensure  the  dose  limits 
are  not  exceeded,  the  staff  recommends 
that  the  uranium  concentration  of  the 
synthetic  CaF2  shall  not  exceed  212  pCi/ 
gram  averaged  over  any  consecutive  12- 
month  period.  The  environmental  impact 
from  using  the  synthetic  CaFi  's 
insignificant.  The  uranium  content  in  the 
slag  wiR  be  less  than  the  10  pCi/gram 
limit  for  unrestricted  release  of  natural 
uranium  set  in  Option  1  of  the  stafTs 
Branch  Technical  Position,  "Disposal 
and  On-site  Storage  of  Thorium  or 
Uranium  Wastes  from  Past  Operations" 
(46  FR  52061-63).  With  Allied  hmiting 
the  concentration  of  natural  uranium  in 
the  synthetic  CaFi  to  be  sold  to  the 
steel-making  industry  to  less  than  338.5 
pCi/gram,  then  the  Hmit  set  in  10  CFR 
40.13(a)  for  unimportant  quantities  of 
source  material  will  also  not  be, 
exceeded.  Therefore,  the  staff  concludes 
that  there  will  be  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action: 
The  alternative  to  the  proposed  action 
would  be  the  denial  of  the  proposed 
action.  By  denying  approval  of  the 
amendment.  Allied  would  not  be  able  to 
sell  the  synthetic  CaFz  to  the  steel- 
making  industry.  While  this  would 
eliminate  any  possible  negative  impact 
to  human  health  and  safety  due  to  the 
trace  amounts  of  natural  uranium  in  the 
CaFi.  there  would  be  an  increased 
burden  placed  on  the  envirormient 
because  the  synthetic  CaFt  would  have 
to  be  disposed  of.  probably  in  a  landfill. 
Furthermore,  the  amount  of  natural  CaFa 
currently  being  extracted  from  natural 
sources  would  not  be  reduced. 

Agencies  and  Persons  Consulted:  Staff 
utilized  the  amendment  application 
dated  July  1, 1991,  and  supplementary 
information  dated  October  28, 1991. 

Finding  of  No  Significant  Impact  The 
Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  amendment  of  Source  Materials 


License  No.  SUB-526.  On  the  basis  of 
this  assessment,  the  Commission  has 
concluded  that  environmental  impacts 
that  would  be  created  by  the  proposed 
licensing  action  would  not  be  significant 
and  do  not  warrant  the  preparation  of 
an  Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate. 

The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room  at 
the  Gelman  Building,  2120  L  Street  NW., 
Washington,  DC. 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  hearing  must  be 
filed  with  the  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  within  30  days  of 
the  pubUcation  of  this  notice  in  the 
Federal  Register  be  served  on  the  NRG 
staff  (Executive  Director  for  Operations, 
One  White  Flint  North.  11555  Rockville 
Pike.  Rockville,  MD  20652);  on  the 
licensee  (Allied-Signal  Inc.,  P.O.  Box 
430,  Metropolis,  Illinois  62960);  and  must 
comply  with  the  requirements  for 
requesting  a  hearing  set  forth  in  the 
Commission's  regulation,  10  CFR  part  2, 
subpart  L,  "Informal  Hearing  Procedures 
for  Adjudications  in  Materials  Licensing 
Proceedings." 

These  requirements,  which  the 
requestor  must  describe  in  detail,  are: 

1.  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing: 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  hearing  is  timely,  that  is. 
filed  within  30  days  of  the  date  of  this 
notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954.  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  other 
(i.e.,  health,  safety)  interest  in  the 
proceeding;  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's  interest. 

Dated  at  Rockville.  Maryland,  thia  14th  day 
of  January,  1992. 


For  the  Nuclear  Regulatory  Commission. 
IoliBWJJ.Hickey, 

Chief.  Fuel  Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety. 
NMSS. 

[FR  Doc  92-1503  Filed  1-21-02;  8:45  amj 
MJJMO  COOK  7SM-01-« 
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SouttMm  Nuctear  Operating  Co., 
Considaration  of  Issuanc*  of 
Amondmont  to  FadMy  Oporating 
Uccfwo,  PropoMd  No  SignHlcant 
Hai«fd>  CofwMeratlon  DfrwHntkm, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-2 
issued  to  Southern  Nuclear  Operating 
Company.  Inc.  (the  licensee),  for 
operation  of  the  Joseph  M.  Farley 
Nuclear  Rant  (Farley),  Unit  1,  located  in. 
Houston  County,  Alabama.  The 
amendment  request  was  submitted  by 
Alabama  Power  Company,  however, 
subsequent  to  the  submittal. 
Amendment  Na  90  to  Facility  Operating 
License  No.  NPF-2  authorized  Southern 
Nuclear  Operating  Company,  In&,  to 
become  the  licensed  operator.  The 
change  to  Southern  Nuclear  Operating 
Company.  Inc.,  as  the  operator  of  Farley 
was  implemented  on  December  23, 1991. 

llie  proposed  amendment  would 
reduce  the  steam  generatOT  primary-to- 
secondary  leakage  limit  for  Farley,  Unit 
1.  The  current  technical  specification 
allows  one  gallon  per  minute  (1440 
gallons/day)  total  primary-to-secondary 
leakage  through  all  steam  generators 
and  500  gallons  per  day  through  any  one 
steam  generator.  This  amendment 
request  proposes  to  reduce  the  leakage 
limit  to  420  gallons  per  day  total 
primary-to-secondary  leakage  through 
all  steam  generators  and  140  gallons  per 
day  through  any  one  steam  generator. 

Before  issuance  of  the  proposed 
license  amendment,  the  Conunission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.9^  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
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any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a],  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Operation  of  Farley  Unit  1  in 
accordance  with  the  proposed  license 
amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  license  amendment  reduces  the 
primary-to-secondary  leakage  limit  for 
steam  generators.  No  physical  changes 
will  Se  made  to  the  plant.  A  reduction  in 
the  leakage  limit  will  result  in  more 
conservative  operation  of  the  plant 
requiring  an  earlier  shutdown  for  steam 
generator  leakage.  As  a  result,  neither 
the  probability  or  consequences  of  any 
previously  evaluated  accident  will  be 
increased. 

2.  The  proposed  license  amendment 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Implementation  of  the  reduced 
primary-to-secondary  leakage  limit  will 
not  introduce  any  physical  changes  to 
the  plant.  Use  of  the  reduced  leakage 
limit  will  result  in  a  more  conservative 
response  to  primary-to-secondary  steam 
generator  leakage. 

3.  The  proposed  license  amendment 
does  not  involve  a  significant  reduction 
in  margin  of  safety. 

The  use  of  the  reduced  primary-to- 
secondary  steam  generator  leakage  limit 
will  result  in  improved  margin  to  steam 
generator  tube  failure.  Reducing  the 
allowed  leakage  limit  to  140  gallons  per 
day  will  result  in  more  conservative 
operation  of  the  plant  since  unit 
shutdown  will  be  required  at  a  lower 
leakage  level. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
relHew,  it  appears  that  the  three 
standards  of  10  CFR  50.92(0)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publication  Services, 


Office  of  Administration,  U.S.  Nuclear 
Regidatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  21, 1992,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Houston-Love  Memorial  Library,  212  W. 
Burdeshaw  Street  PO.  Box  1369. 
Dothan,  Alabama  36302.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board  Panel,  designated  by 
the  Commission  or  by  the  Chairman  of 
the  Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  Panel  will  issue  a  notice  of 
hearing  or  an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 


also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commissibn  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
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hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  requests  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facihty,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  Bnal  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Regbter  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance, 
llie  Commission  expects  that  the  need 
to  take  this  action  will  occtir  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 


the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10] 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-(8001  32&- 
6000  (in  Missouri  l-{800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Elinor  G.  Adensam:  Petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  and  to  James  H.  Miller.  III. 
Esq..  Balch  and  Bingham.  P.O.  Box  306. 
1710  Sixth  Avenue  North.  Birmingham, 
Alabama  35201,  attorney  for  the 
licensee. 


Normally  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
Panel  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  29, 1991. 
wKich  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW..  Washington.  DC  20555  and 
at  the  local  public  document  room 
located  at  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street,  P.O. 
Box  306,  Dothan,  Alabama  36302. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  January  1992. 
For  the  Nuclear  Regulatory  Commission. 

Stephen  T.  Hoffman, 

Project  Manager,  Project  Directorate  II/I. 
Division  of  Reactor  Projects— I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc.  92-1506  Filed  1-21-92;  8:45  amj 
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Advlaofy  Commttt—  on  Baactor 
Safeguards  Subcommtttao  on  Planning 
and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
February  5. 1992,  room  P-422,  7920 
Norfolk  Avenue,  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  Februarys,  1992— 2p.m. 
until  5:30  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduHng  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Raymond  F.  Fraley 
{telephone  301/492-4516)  between  7:30 
a.m.  and  4:15  p.m.,  EST.  Persons 
.planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  )anuary  1&,  1992. 
(ohn  C  Hoyis, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  92-1498  Filed  1-21-92:  8:45  am| 
wtuNQ  cooe  79M-et-« 
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Advisory  Commltte*  on  Reactor 
Safeguards  Subcommittee  on  Extreme 
External  Phenomena;  Meeting 

The  ACRS  Subcommittee  on  Extreme 
External  Phenomena  will  hold  a  meeting 
on  February  5, 1992,  room  P-110.  7920 
Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance.  The  agenda  for  the 
subject  meeting  shall  be  as  follows: 

Wednesday.  February  5,  1992—8:30 
a.m.  until  the  conclusion  of  business 

The  Subcommittee  will  continue  the 
discussion  of  the  proposed  revisions  to 
10  CFR  part  100.  Appendix  A.  "Seismic 
and  Geologic  Siting  Criteria  for  Nuclear 
Power  Plants."  considered  during  the 
Subcommittee  meeting  on  December  10, 
1991. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  tvritten  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  their  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  represtsntatives  of  the  NRC  staff, 
the  nuclear  industry,  their  respective 
consultants,  and  other  interested 
persons  regarding  this  view. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Dean  Houston  (telephone 
301/492-9521)  between  7:30  a.m.  and 
4:15  p.m.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
that  may  have  occurred. 


UMI 


Dated:  (anuary  15, 1992. 
Gary  R.  Quittachraiber, 

Chief.  Nuclear  Reactors  Branch 

[FR  Doc.  9Z-1499  Filed  1-21-92:  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Systematic  Assessment  of  Experience; 
IMeetIng 

The  Subcommittee  on  Systematic 
Assessment  of  Experience  will  hold  a 
meeting  on  February  4. 1992,  room  P- 
110.  7920  Norfolk  Avenue,  Bethesda, 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  February  4. 1992—1  p.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss  a  draft 
paper  on  the  status  of  the  NRC's 
evaluation  of  accident  sequence 
precursors. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by  - 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 
During  the  initial  portion  of  the  meeting, 
the  Subcommittee,  along  with  any  of 
their  consultants  who  may  be  present, 
may  exchange  preliminary  views 
regarding  matters  to  be  considered 
during  the  balance  of  the  meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportimity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member,  Mr.  Thomas  S.  Rotella 
(telephone  301/492-8972]  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 


advised  of  any  changes  in  schedule,  etc.. 
that  may  have  occurred. 

Dated:  Januaiy  14. 1992. 
Gary  R.  Quittschraibar, 

Chief  Nuclear  Reactors  Branch 

(FR  Doc.  92-1501  Filed  1-21-92;  8:45  am] 
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Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notic^  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
27, 1991.  through  January  9. 1992.  The 
last  biweekly  notice  was  published  on 
January  8, 1992  (57  FR  707). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendment  To  Facility  Operating 
License  And  Propoaed  No  Significant 
Hazards  Considenition  Determination 
And  Opportunity  For  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  conunents  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
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coiuidend  in  making  any  final 
determination.  The  Commistion  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications  ^ 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  should  dte  the 
publication  date  and  page  number  of 
this  Faderal  Ragistar  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Miillipa  Building.  7920 
Norfolk  Avenue,  Bethesda.  Maryland 
from  7:30  ajn.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  21. 1992,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings'*  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
PubUc  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  ihe  above  date,  the 
Commission  or  an  Atomic  Safety  and 
licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  ^>ecificaUy  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1]  the  nature  of  the 


petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  tfie  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  luis  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15]  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  faUs  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place^after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would/esult.  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  afier  issuance.  'The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Convnission,  U.S; 
Nuclear  Regulatory  Commission, 
Washington.  E>C  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelmen  Building, 
2120  L  Street  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-(80G]  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Fedaral 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 
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Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d]. 

For  further  details  with  respecj  to  this 
action,  see  ^e  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

Arizona  Public  Service  Company,  et  al.. 
Docket  No.  STN  50-528,  Palo  Vecde 
Nuclear  Generating  Station,  Unit  1, 
Maricopa  County,  Arizona 

Date  of  amendment  request    1 
December  24, 1991  I 

Description  of  amendment  reqvest: 
The  amendment  request  revises  the 
technical  specifications  to  be  consistent 
with  the  reload  safety  analysis  for 
operation  in  fuel  cycle  4.  I 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a],  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1:  Would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated 

The  proposed  changes  to  Unit  1  Technical 
Specification  Figures  3.2-2  and  3.2-2a  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated  because  the 
revisions  are  required  to  maintain 
consistency  with  the  Unit  1,  Cycle  4  safety 
analysis. 

a)  The  Cycle  4  safety  analyses  have  shown 
that  when  [Core  Operating  Limit  Supervisory 
System]  COLSS  is  in  service  and  at  least  one 
(Control  Element  Assembly  Calculators] 
CEAC  is  operable,  Technical  Specification 
3.2.4a.  provides  adequate  margin  to 
[departiire  from  nucleate  boiling)  DNB  to 
accommodate  the  most  limiting  [Anticipated 
Operational  Occurrence]  AOO  without 
violating  the  Specified  Acceptable  FViel 
Design  Limits  (SAFDLs). 

b)  When  neither  CEAC  is  operable  and 
COLSS  is  in  service,  the  Core  Protection 
Calculators  (CPCs)  cannot  obtain  the 
required  position  information  to  ensure  that 
the  SAFDLs  will  not  be  violated  during  an 
AOO.  As  a  result  of  the  re-evaluation  of  the 
limiting  AOO  for  the  Cycle  4  core  design. 
Technical  Specification  3.2.4b  requires  that 
the  core  power  operation  limit  (POL),  as 
v.alculated  by  COLSS.  be  reduced  as 
currently  indicated  on  Figure  3.2-1.  This 
reduction  in  COLSS  POL  will  ensure  that  the 


most  limiting  AOO  will  not  result  in  a 
violation  of  the  SAFDLs. 

c]  The  proposed  revision  to  Figure  3.2-2 
accounts  for  the  situation  when  COLSS  Is  out 
of  service  but  at  least  one  CEAC  is  operable. 
In  this  case  the  Cycle  4  safety  analyses  has 
shown  that  by  maintaining  the  CPC 
calculated  [departure  from  nucleate  boiling 
ratio]  DNBR  above  the  value  shown  in  the 
revised  figure,  the  limiting  AOO  will  not 
result  in  a  violation  of  the  SAFDLs. 

d)  When  COLSS  and  both  CEACs  ara  out 
of  service,  there  must  be  additional  margin  in 
the  initial  CPC  D^fBR  value  to  ensure  that  the 
limiting  AOO  will  not  result  in  exceeding  a 
SAFDL  The  evaluation  of  the  Cycle  4  core 
design  has  shown  that  by  maintaining  the 
CPC  calculated  DNBR  above  the  limits  shown 
in  proposed  Figure  3.2-2a,  the  SAFDLs  will 
not  be  exceeded  during  the  most  limiting 
AOO. 

The  non-loss  of  coolant  accident  (LOCA) 
transient  analysis  for  the  Single  Reactor 
Coolant  Pump  Shaft  Seizure /Sheared  Shaft 
design  basis  event,  as  presented  in  Section 
7.3.2  of  the  Reload  Analysis  Report  (RAR), 
identifled  that  the  amount  of  predicted  failed 
fuel  has  increased  for  that  event  over 
previous  Unit  1  analysis.  However,  the 
revised  predicted  fuel  failure  of  4.32  [percent] 
is  less  than  the  4.S  [percent]  evaluated  for 
this  event  in  Unit  3,  Cycle  3  analysis,  and 
accepted  by  the  NRC  in  the  Safety  Evaluation 
for  that  analysis  dated  May  20, 1991. 
Therefore,  this  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Standard  2:  Would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  revisions  to  Unit  1  Technical 
Specification  Figures  3.2-2  and  3.2-2a  are 
required  to  make  the  Technical  Specifications 
consistent  with  the  Unit  1,  Cycle  4  safety 
analyses.  Therefore,  the  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

Standard  3:  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  revisions  in  the  content  of  Figures  3.2.- 
2  and  3.2-2a  are  required  to  make  the 
Technical  Specifications  consistent  with  the 
Cycle  4  safety  analyses.  Operation  of  the 
reactor  within  the  limits  of  the  revised -figures 
will  ensure  that  the  SAFDLs  are  not  exceeded 
during  the  most  limiting  AOO.  The  revision  of 
these  figures  would  therefore  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  non-LOCA  transient  analysis  for  the 
Single  Reactor  Coolant  Pump  Shaft  Seizure/ 
Sheared  Shaft  design  basis  event,  as 
presented  in  Section  7.3.2  of  the  Reload 
Analysis  Report  (RAR),  identified  that  the 
amount  of  predicted  failed  fuel  has  increased 
for  that  event  over  previous  Unit  1  analysis 
from  3.79  [percent]  to  4.32  [percent].  This  is 
less  than  the  4.5  [percent]  predicted  fuel 
failure  evaluated  for  this  event  in  Unit  3, 
Cycle  3  analysis,  and  found  acceptable  by  the 
NRC  in  the  Safety  Evaluation  for  Unit  3, 
Cycle  3  analysis  dated  May  20, 1991.  The 
resultant  radiological  consequence  is  a  two 
hour  site  boundary  thyroid  dose  of  less  than 
240  Rem.  which  is  within  10  CFR  100  Umits. 


Therefore,  the  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  this 
review,  it  appears  that  the  three - 
standards  of  S0.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to  , 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix,  Arizona  85004 

Attorney  for  licensees:  Nancy  C. 
L,oftin,  Esq.,  Corporate  Secretary  and 
Counsel.  Arizona  Public  Service 
Company,  P.O.  Box  53999,  Mail  Station 
9068,  Phoenix,  Arizona  85072-3999. 

NRC  Project  Director  Theodore  R. 
Quay 

Arizona  Public  Service  Company.  etal„ 
Docliet  Nos.  50-528, 50-529  and  50-530, 
Palo  Verde  Nuclear  Generating  Station,  ' 
Units  1, 2,  and  S,  Maricopa  County, 
Arizona 

Date  of  amendment  request 
December  26, 1991 

Description  of  amendment  request 
The  proposed  amendments  revise  the 
technical  specifications  to  allow 
replacement  of  existing  125V  DC 
batteries  with  new  batteries  at  each  unit 
refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:  Standard  1:  Involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probabiUty  or  consequences  of  an  accident 
previously  evaluated. 

The  Class  IE  DC  system  provides  DC 
electric  power  to  the  Class  IE  DC  loads, 
including  the  inverters  which  power  the  Class 
IE  120V  AC,  busses,  and  for  control  and 
switching  of  the  Class  IE  systems.  It  is  not  an 
accident  initiator  however,  it  serves  as  an 
accident  mitigation  system.  The  replacement 
batteries  are  being  purchased  to  meet  the 
same  requirements  as  the  installed  batteries. 
There  is  no  change  in  the  physical  and 
electrical  separation  provisions  for  the 
batteries.  The  performance  of  plant  safety 
functions  will  not  be  degraded  by  the  new 
batteries. 

Implementation  of  battery  bank 
replacement  will  commence  when  the  unit  is 
either  in  Mode  5  or  6  or  in  a  defueled 
condition.  Technical  Specification  3.8.2.2 
states  that  "As  a  minimum,  one  DC  train  as 
listed  in  Table  3.8-1  shall  be  OPERABLE  and 
energized."  A  DC  train  consists  of  two 
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redundant  channels  with  the  following 
equipment: 

125V  DC  bus 

125V  DC  battery  bank 

Battery  charger  or  backup  battery  charger 

Technical  Specification  3.8.3.2  states  that 
"As  a  minimum,  the  following  electrical 
lusses  shall  be  energized  in  the  specified 
manner' 

a.  One  train  of  AC  emergency  busses 
consisting  of  one  4160V  AC  ESF  (emergency 
safety  features]  bus,  and  three  4aOV  AC  load 
centers  and  their  associated  four  Class  IE 
MCCs  [motor  control  centers]. 

b.  Two  120V  AC  chaimel  vital  busses 
energized  from  their  associated  inverters 
connected  to  their  respective  DC  channels. 

c.  One  125V  DC  train  with  both  required 
channels  energized  from  their  associated 
battery  banks. 

Since  the  battery  replacement  will  be 
conducted  within  a  Technical  Specification 
LCO  and  one  DC  train  is  operable,  it  can  be 
concluded  that  the  proposed  amendment  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Standard  2:  Create  the  possibiUty  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

There  are  no  new  or  common  failure  modes 
created  by  the  new  batteries.  The  new 
batteries  perform  the  same  function  as  the 
existing  batteries.  The  existing  batteries  have 
experienced  various  problems  since  their 
original  installation;  specifically,  cracking  of 
cell  post  nuts  and  cell  covers,  voltage 
gradient  conditions,  copper  contamination 
and  premature  electrical  failure.  As  these 
cells  continue  to  age,  cracking  and  copper 
contamination  will  become  more  widespread. 

The  existing  Exide  batteries  because  of 
their  continuing  problems  are  approaching 
the  end  of  their  useful  life;  therefore,  the  new 
AT&T  batteries  are  expected  to  be  more 
reliable  than  the  existing  ones.  For  these 
reasons,  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  kind  of  accident 
previously  evaluated  is  not  created. 

Standard  3:  Involve  a  significant  reduction 
in  a  margin  of  safety. 

The  125V  DC  batteries  are  required  to 
power  the  emergency  diesel  generator  load 
sequencers  during  certain  accident 
conditions. 

Ultimately,  safety-related  equipment 
required  to  maintain  the  integrity  of  fission 
product  barriers  can  depend  upon  the 
performance  of  the  sequencer,  and  therefore, 
the  batteries.  For  the  replacement  batteries, 
no  fission  product  barriers  are  affected  by  the 
battery  changeout. 

Two  of  the  four  separate  Class  IE  125V  DC 
subsystems,  one  per  each  load  group,  supply 
control  power  for  their  respective  Class  lE 
AC  load  groups.  Complete  loss  of  either  one 
of  these  subsystems  does  not  prevent  the 
minimum  safety  functions  from  being 
performed. 

For  these  reasoiu,  the  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Based  on  the  above  and  the 
supporting  technical  justification,  APS  has 
concluded  that  there  is  no  significant  hazard 
consideration  involved  in  thU  amendment 
request 


The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix,  Arizona  85004 

Attorney  for  licensees:  Nancy  C. 
Loftin,  Esq.,  Corporate  Secretary  and 
Counsel,  Arizona  Public  Service 
Company,  P.O.  Box  53999,  Mail  Station 
9068,  Phoenix,  Arizona  85072-3999 

NRC  Project  Director:  Theodore  R. 
Quay 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-317.  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  1,  Calvert 
County,  Maryland 

Date  of  amendment  request: 
December  10, 1991 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Calvert  Cliffs  Unit  1  Technical 
SpeciHcations  to  allow  for  Cycle  11 
operation.  The  safety  analyses 
performed  by  the  licensee  in  support  of 
this  submittal  are  based  on  previously 
reviewed  and  approved  methods.  The 
proposed  amendment  would  make  the 
following  changes: 

1.  Figure  2.2-1  is  modified  on  the 
negative  Axial  Shape  Index  (ASI)  side 
to  accommodate  the  increased  core 
average  linear  heat  generation  rate 
(CALHGR)  of  Unit  1  Cycle  11. 

2.  The  text  of  3.1.3.1  and  Figure  3.1-3 
are  modified  to  incorporate  an  increase 
in  maximum  allowed  F/  from  1.65  to 
1.70.  Also,  this  Technical  Specification 
reflects  the  use  of  the  CECOR  3.3/ 
BASSS  computer  codes  which  was 
assumed  in  the  Unit  1  Cycle  11  setpoint 
analysis. 

3.  Figure  3.2-3b  is  modified  to  indicate 
a  reduction  in  its  acceptable  value 
region  due  to  a  reduction  in  the  100% 
power  Fj,*^  from  1.54  to  1.50. 

4.  Implementation  of  the  CECOR  3.3/ 
BASSS  computer  codes  as  the  on-line 
incore  LCO  monitoring  system  requires 
changes  in  Technical  Specifications 
3.2.2.1,  4.2.2.1.2,  4.2.2.1.3,  4.2.2.1.4, 
4.2.2.2.2, 4.2.2.2.3,  4.2.2.2.4,  4.2.3.2.  4.2.3.3. 
4.2.3.4  and  B  3/4.1.3  to  ensure  they 
adequately  reflect  the  CECOR  3.3/ 
BASSS  system.  A  new  Surveillance 
Requirement,  4.2.5.3,  is  added  to 
accommodate  the  use  of  the  CECOR  3.3/ 
BASSS  network. 

5.  Technical  Specification  3.2.3  is 
modified  to  increase  the  F/  from  1.65  to 
1.70  to  accommodate  the  increased 
neutron  flux  peaking  associated  vnth 
this  24-month  cycle  for  Unit  1  and 


implementation  of  the  CECOR  3.3/ 
BASSS  on-line  incore  monitoring 

system. 

6.  Figure  3.2-3c  is  modified  to 
acconunodate  the  increased  F,^  limit. 

7.  The  text  of  3.2.5  and  Table  3.2-1  is 
modified  by  changing  "core  power" 
terminology  to  "thermal  power"  to 
maintain  consistency  with  other 
Technical  Specifications. 

6.  The  text  of  B  3/4.7.1.2  is  modified 
by  increasing  the  maximtmi  allowed 
Auxiliary  Feedwater  flow  from  1300  gpm 
to  1550  gpm. 

9.  The  text  of  5.3.1  is  modified  to 
indicate  an  increase  in  the  maximum 
enrichment  for  a  reload  core  from  4.1  w/ 
o  to  4.35  w/o  U-235. 

10.  Figure  3.1-lb  is  modified  to  show 
the  reduced  shutdown  margin  available 
at  the  end  of  this  cycle. 

11.  Figure  3.2-1  is  modified  to 
eliminate  specific  cycle  times. 

12.  Replacement  of  the  center  CEA  on 
Unit  1  eliminates  the  need  for  the 
footnote  on  the  following  Technical 
Specifications:  4.1.1.1.1, 4.1.1Z  3.1.3.1, 
4.1.3.1.1.  4.1.3.1.2, 4.1.3.1.3.  3.1.3.3, 
4.1.3.3.1,  4.1.3.3.2,  3.1.3.4.  4.1.3.4.  4.1.3.5, 
3.1.3.6,  4.1.3.6.  3.10.1,  4.10.1.1,  4.10.1.2, 
3.2.2.1.  4.2.1.3,  4.2.2.1.3. 4.2.2.2.3,  3.2.3  and 
4.2.3.3.  The  text  is  modified  to  remove 
the  exclusion  concerning  the  center 
CEA. 

The  proposed  amendment  would  also 
make  several  editorial  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

This  proposed  change  has  been  evaluated 
against  the  standards  in  10  CFR  50.92  and  has 
been  determined  to  involve  no  significant 
hazards  considerations,  in  that  operation  of 
the  facility  in  accordance  with  the  proposed 
amendment  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated:  or 

All  the  non-LOCA  [loss-of-coolanf 
accident]  transient  safety  analyses  for  Unit  1 
Cycle  11  are  bounded  by  previously 
presented  and  approved  analyses.  All  key 
transient  input  parameters  of  the  Cycle  11 
non-LOCA  analyses  are  equal  to  or 
conservative  with  respect  to  the  reference 
cycle  values  (Unit  2  Cycle  9),  with  one 
exception.  The  shutdown  margin  at  the  end  of 
cycle  decreased  from  S.0%  delta  rho  to  4.5% 
delta  rho.  This  change  impacts  the  Steam 
Line  Rupture  analysis.  Even  with  this  change 
incorporated,  the  results  of  the  analysis  are 
still  bounded  by  the  reference  cycle. 

An  ECCS  (emergency  core  cooling  system) 
performance  analysis  (large  and  small  break 
LOCA)  was  done  for  Unit  1  Cycle  11  to 
demonstrate  compliance  with  10  CFR  50.46. 
In  addition  to  the  normal  differences  in  core 
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design  parameters,  the  differences  between 
Cycle  11  and  the  reference  cycle  were:  (1)  use 
of  the  GUARDIAN  design  for  the  Batch  N  fuel 
assemblies,  and  (2)  the  assumption  of  500 
plugged  steam  generator  lubes  (small  break 
LOCA  analysis  only).  These  two  changes 
required  reanalysis  of  the-hydraulic  portion 
of  both  analyses. 

Since  the  results  of  the  Unit  1  Cycle  11 
analyses  are  all  consenr-atively  bounded  by 
the  reference  cycle,  and  due  to  the  nature  of 
the  changes  to  the  inputs  to  the  safety 
analyses  addressed  above,  the  Unit  1  Cycle 
11  core  reload  does  not  present  a  significant 
hazards  consideration  with  respect  to  the 
existing  safety  analyses.  The  Cycle  11  reload 
does  not  involve  an  increase  in  the 
probabtlity  or  consequences  of  an  accident 
previously  evaluated. 

2.  create  the  possibility  of  a  new  or 
different  t>-pe  of  accident  from  any  accident 
previously  evaluated:  or 

The  proposed  amendment  does  not  create 
Hie  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
design  of  Unit  1  Cycle  11  closely  follows  that 
of  the  reference  cycle.  Unit  2  Cycle  9.  The 
mechanical  design  of  each  assembly  in  the 
Batch  N  reload  hiel  is  identical  to  the  Batch  L 
fuel  previously  inserted  in  Calvert  Cliffs  Unit 
2  with  the  following  two  exceptions: 

(1)  The  Batch  N  assemblies  use  the  new 
GUARDIAN  design  debris  resistant  feature. 
The  GUARDIAN  design  uses  a  redesigned 
Inconei  spacer  grid  assembly  that  improves 
the  grid  assembly's  capability  to  entrap 
debris. 

(2)  The  Zircaloy  spacer  grids  used  for  Batch 
N  are  lerger  than  those  used  previously.  They 
were  redesigned  to  allow  the  fuel  rods 
locked  along  the  periphery  of  the  fuel  bundle 
to  receive  more  coolant  flow  when  in  contact 
with  adjacent  bundles.  This  was 
accomplished  by  increasing  the  size  of  the 
outer  pm  cell  by  making  the  outside  envelope 
of  the  spacer  grid  assembly  larger. 

The  GUARDIAN  design  and  the  larger 
space;  grids  uxed  in  the  Batch  N  reload  fuel 
have  been  considered  in  all  aspects  of  the 
nuclear  mechanical,  thermal-hydraulic  and 
transierr  TLOCA  and  non-LOCA)  safety 
analyses  for  Unit  1  Cycle  11.  Each  of  these 
areaa  considered  the  impact  of  increased 
core  dif!;jrential  pre.ssure  due  to  the 
introduction  of  the  GUARDIAN  design  and 
the  larger  spacer  gnd.  !t  was  determined  that 
a  new  accident  t>-pe  would  not  result  from 
these  changes.  Reactor  coolant  system  flow  is 
maintained  and  indi\idual  assembly  flow  is 
not  adversely  affected.  The  impact  of  the 
flow  both  through  the  assemblies  with  the 
GUARDt.°vN  design  and  the  other  standard 
fuel  desijinn  were  analyzed  to  determine 
whether  the  presence  of  the  more  flow 
restrictive  design  causes  an  imbalance  in  the 
inlet  fIo\^  to  tt<e  other  assemblies,  it  was 
determii:i'd  that  no  sisTiificant  impact  or 
imbalance  occurs  for  the  Unit  1- Cycle  11 
design. 

Ail  thf  fuel  to  be  loaded  in  Cycle  11  was 
reviev.  ru  to  ascertam  that  adequate  shoulder 
gap  Clearance  exists  Analyses  were 
perfoniicid  with  approved  models  and  it  was 
concludi:d  that  ail  shoulder  gap  and  fuel 
length  clearances  are  adequate  far  Cycle  11 
opera  ti3n. 
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Additionally,  neutron  flux  suppressors, 
called  Guide  Tube  Flux  Suppressors  (GTFSs). 
will  be  installed  in  the  fuel  assemblies  at 
selected  locations.  The  basic  design  of  the 
GTFSs  is  identical  to  that  of  control  rod 
fingers.  They  are  not  moveable  and  serve  no 
control  rod  function.  They  are  provided  to 
enhance  the  low  fluence  fuel  management 
scheme  for  this  cycle.  The  analyses 
performed  have  considered  the  effect  of  the 
GTFSs  on  fuel  performance.  The  installation 
of  GTFSs  does  not  degrade  fuel  performance 
and  the  results  of  the  analyses  remain 
bounded  by  the  reference  cycle.  It  was 
determined  that  a  new  accident  type  would 
not  result  from  these  changes. 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

No  margins  of  safety  for  Unit  1  Cycle  11 
reload  core  design  are  reduced  with  respect 
to  the  previously  reported  and  approved 
reference  cycle.  With  each  proposed 
Technical  Specification  change,  sufficient 
conser\'ati3m  or  margin  of  safety  remams 
between  the  proposed  limits  of  the  changes 
and  actual  safety  limits  (Specified 
Acceptable  Fuel  Design  Limits  -  SAFDLs).  In 
fact,  the  margin  previously  reported  in  the 
reference  cycle  is  applicable  to  Unit  1  Cycle 
11.  Therefore,  the  Cycle  11  reload  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
,  Therefore,  the  NRC  staff  proposes  to 
detennine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick.  Maryland. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire.  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  Robert  A. 
Capra 

Commonwealth  Edison  Company, 
Docket  No.  STN  50-454  B\Toa  Station, 
Unit  No.  1.  Ogle  County.  Illinois;  Docket 
No.  STN  50-456,  Braidwood  Station,  Unit 
No.  1,  WUI  County,  Illiuois 

Date  of  application  for  amendments: 
October  26, 1990.  as  supplemented  April 
23, 1991,  and  November  18. 1991. 

Description  of  amendments  requesL 
The  proposed  amendment  would  revise 
a  portion  of  the  Technical  Specification 
Tables  2.2-1  and  3.3-4.  Reactor  Trip 
System  Instrumentation  Trip  Setpoir.ts 
and  Engineered  Safety  Features 
Actuation  System  Instrumentation  Trip 
Setpoints,  respectively.  New  setpoints 
are  specified  for  the  Low-Low  Steam 
Generator  Level-Reactor  Trip/Auxiliary 
Feedwater  Initiation  for  the  Unit  1 
Model  D-4  Steam  Generators.  These 
changes  incorporated  results  from  the 
Hcensees  recent  study  and  will  allow 


operation  of  the  Unit  1  steam  generators 
over  a  greater  range  during  operational 
transients. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 
The  proposed  amendment  involves  the 
following  changes: 

l.For  Byron.  Unit  1.  and  Braidwood. 
Unit  1.  steam  generators  (SG).  the  low- 
low  SG  water  level  reactor  TRIP 
SETPOINT  in  Table  2.2-1  of  the 
Technical  Specification  (TS)  is  changed 
from  greater  than  or  equal  to  40.8 
percent  of  the  old  instrument  span  to  . 
greater  than  or  equal  to  33  percent  of  the 
new  instrument  span.  The  corresponding 
ALLOWABLE  VALUE  is  changed  from 
greater  than  or  equal  to  39.1  percent  of 
the  old  instrument  span  to  greater  than 
or  equal  to  31  percent  of  the  new 
instrument  span.  The  current  values  for 
TOTAL  ALLOWANCE  (TA).  Z.  and 
SENSOR  ERROR  (SE)  are  replaced  by 
N.A. 

2.The  low-low  SG  water  level 
auxiliary  feedwater  initiation  TRIP 
SETPOINT  in  Table  3.3-4  of  the  TS  is 
changed  from  greater  than  or  equal  to 
40.8  percent  of  the  old  instrument  span 
to  greater  than  or  equal  to  33  percent  of 
the  instnmient  span.  The  corresponding 
ALLOWABLE  VALUE  is  changed  from 
greater  than  or  equal  to  39.1  percent  of 
the  old  instrument  span  to  greater  than 
or  equal  to  31  percent  of  the  new 
instrument  span.  The  current  values  for 
TA.  Z  and  SE  are  replaced  by  N.A. 

The  following  analysis  of  the 
proposed  changes  for  the  evaluation  of  ' 
no  significant  hazards  consideration  is 
in  accordance  with  the  standards  set 
forth  in  10  CFR  50.92(c). 

l.Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated 

The  basic  function  of  the  low-low  SG 
water  level  reactor  trip  is  to  preserve  the 
SG  heat  sink  for  removal  of  residual 
heat.  The  automatic  start  of  the 
auxiliary  feedwater  pumps  at  the  same 
low-low  SG  water  level  setpoint  is 
designed  to  supply  feedwater  to  the  SG 
secondary  side  to  maintain  heat  removal 
capability  after  the  reactor  trip. 
Although  the  low-low  SG  water  level 
reactor  trip/auxiliary  feedwater 
initiation  setpoint  was  revised,  the 
safety  analysis  limit  of  13.7  percent  of 
span  for  the  SG  low-low  water  level  trip 
setpoint  used  in  the  Updated  Final 
Safety  Analysis  Report  (UFSAR) 
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remains  unchanged.  The  licensee 
reviewed  the  Non-LOCA  and  LOCA 
accidents  analyzed  in  the  UFSAR  and 
verified  that  the  regulatory  or  design 
limits  were  satisfied  in  each  case.  The 
proposed  changes  do  not  affect  the 
initiating  event  of  any  accident  and  the 
safety  functions  associated  with  the  SG 
are  not  affected  by  the  revised  level 
setpoint.  Therefore,  the  proposed 
amendment  changes  would  not  involve 
a  signiHcant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

2.Create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated 

The  proposed  low-low  SG  water  level 
setpoint  changes  will  not  introduce  new 
modes  of  operation  nor  will  it  introduce 
new  limiting  single  failure.  Since  the 
accident  analysis  conclusions  as 
presented  in  Chapter  15  of  the  UFSAR 
are  bounding  and  remain  valid,  and  no 
new  failure  mechanism  has  been 
introduced,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 

S.Involve  a  signiHcant  reduction  in  a 
margin  of  safety 

The  proposed  TS  setpoint  changes 
have  accounted  for  the  instnunent  error 
and  uncertainties  identified  in  the 
recently  completed  CECo  setpoint  study. 
The  proposed  low-low  SG  water  level 
reactor  trip/auxihary  feedwater 
initiation  setpoint  is  boimded  by  the 
original  safety  analysis  limit  value  used 
in  the  applicable  UFSAR  safety 
analyses.  The  licensee  investigated  the 
affect  ef  these  changes  on  non-LOCA 
and  LOCA  transients  and  has  verified 
that  the  plant  operation  will  remain 
within  the  bounds  of  safe,  analyzed 
conditions  as  defined  in  the  UFSAR. 
Furthermore,  the  new  setpoints  will 
improve  safety  since  the  SG  will  be  less 
susceptible  to  feedwater  transients, 
thus,  reducing  the  potential  for 
unnecessary  reactor  trips,  auxiliary 
feedwater  initiation  and  avoid 
unnecessary  transients  on  the  primary 
and  secondary  system.  Therefore,  the 
proposed  changes  do  not  result  in  a 
significant  reduction  in  the  margin  of 
safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  P.  O.  Box  434. 
Byron,  Illinois  61010;  for  Braidwood,  the 
Wilmington  Township  Public  Library, 
201  S.  Kankakee  Street,  Wilmington, 
Illinois  60481. 


Attorney  to  licensee:  Michael  I.  Miller, 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60690. 

NRC  Project  Director  Richard  ]. 
Barrett 

Conunonwealth  Edison  Company, 
Docket  Nor  50-373  and  50-374.  USalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
October  11, 1991 

Description  of  amendments  request' 
The  amendment  modifies  the  Technical 
Specifications  (TS)  so  that  an  NRC 
granted  exemption  to  the  requirements 
of  10  CFR  Part  50.  Appendix  ]  would 
also  apply  to  the  requirements  of 
Section  4.6.1.2  of  the  TS.  The 
amendment  is  necessary  to  effectuate  an 
exemption  granted  by  the  NRC  because 
the  Appendix )  testing  requirements  are 
repeated  in  the  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1]  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because:  The  proposed 
amendment  allows  the  station  to  waive  the 
requirements  of  Surveillance  Requirement 
4.6.1.2.  if  an  exemption  is  granted  by  the 
NRC.  10  CFR  50.12(a)  states: 

The  Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part 

t* 

Allowing  the  use  of  the  exemption  process 
towards  the  CILRT  test  requires  LaSalle 
Station  to  show  that  the  granting  of  the 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the  common 
defense  and  security.  Also,  special 
circumstances  are  required  to  be  present  for 
the  granting  of  an  exemption.  One  of  the 
special  circumstances  that  would  apply  in 
this  instance  is  10  CFR  S0.12(a](2)(ii)  which 
states: 

"Application  of  the  regulation  in  the 
particular  circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying  purpose 
of  the  rule..." 

The  granting  of  such  an  exemption  by  the 
NRC  staff  requires  LaSalle  Station  to  show 
that  unacceptable  containment  leakage  has 
been  identified  and  corrected.  Alternatives  to 
the  testing  requirements  of  Appendix  )  must 
assure  that  Primary  containment  leakage  will 
continue  to  be  within  limits. 

Exceeding  the  allowable  leakage  rate 
during  the  performance  of  the  Containment 
Integrated  Leak  Rate  Test  (CILRT)  is 
indicative  of  either  a  passive  or  a  structural 
component  that  is  leaking  or  that  there  is  an 
inadequacy  in  the  Local  Leak  Rate  Test 
(LLRT)  program.  When  the  failure  of  a  CILRT 


is  due  to  a  passive  or  structural  component, 
the  only  test  for  adequate  repair  would  be  the 
CILRT.  For  a  LLRT  program  inadequacy,  the 
CILRT  would  serve  as  a  means  of  verification 
of  the  results  of  the  test  program.  The  more 
frequent  performance  of  the  CILRT  as 
required  by  LaSalle  County  Station  Technical 
Specifications  due  to  the  significant 
contribution  of  Local  Leak  Rate  Test  failures 
is  redundant  to  the  performance  of  LLRTs: 
under  such  circumstances  there  is  little  or  no 
benefit  to  be  gained  by  performing  a  Type  A 
test  on  an  accelerated  schedule. 

Analyzed  accidents  at  LaSalle  Station  that 
involve  a  potential  off-site  radioactive 
release  include  as  an  assumption  the 
minimum  pathway  Primary  Containment 
Isolation  Valve  leakage.  The  performance  of 
Local  Leak  Rate  Tests  (Type  B  and  C) 
identifies  leaking  valves  and  penetrations. 
The  verification  of  "as-found"  and  "as-left" 
local  leakage  assures  that  Primary 
Containment  leakage  will  be  within  the 
analyzed  limit  assumed  for  accident 
analyses.  The  possibility  exists  that  slightly 
increased  local  leakage  rates  may  lead  to 
slightly  increased  dose  consequences  in  the 
event  of  an  accident.  However,  the  potential 
dose  consequences  are  maintained  to 
acceptable  minimum  levels  if  Primary 
Containment  Isolation  Valve  leakage  is 
maintained  below  analyzed  limits.  Any 
exemption  request  to  the  requirements  of 
Appendix  )  must  satisfy  10  CFR  50.12(a](2)(iv) 
to  verify  there  is  no  adverse  impact  on  the 
public  health  and  safety.  LaSalle's  proposed 
amendment  requires  Staff  review  and 
approval  of  any  exemption  &om  the 
surveillance  requirements  of  10  CFR  50, 
Appendix ).  Therefore,  there  is  no  significant 
increase  in  the  dose  consequences  of  any 
accident  previously  evaluated. 

Containment  leakage  is  not  considered  an 
initiator  of  any  previously  evaluated 
accident;  therefore,  there  is  no  increass  in  the 
probability  of  an  accident  previously 
analyzed. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

Both  Local  Leak  Rate  Testing  and 
Containment  Integrated  Leak  Rate  Testing  as 
specified  in  the  LaSalle  County  Station  Safety 
Analysis  Report  were  evaluated  in  Section 
e.2.6  of  LaSalle's  Safety  Evaluation  Report, 
NUREG-0519,  and  found  to  be  acceptable. 
Local  Leak  Rate  Testing  identifies  and 
verifies  correction  of  penetration  leakage. 
Local  Leak  Rate  Testing  penalty  additions 
caused  the  failure  of  "as-fotmd"  CILRTs  for 
LaSalle  Station  (two  "as-found"  CILRTs  for 
LaSalle  Unit  Two  failed  as  a  direct  result  of 
incorporation  of  the  minimum  pathway 
leakage  determined  by  Local  Leak  Rate 
Tests).  Local  Leak  Rate  Testing  will  provide 
adequate  assurance  of  the  continued  integrity 
of  the  Primary  Containment  without 
increasing  the  frequency  of  Containment 
Integrated  Leak  Rate  Tests.  Following  Staff 
review  and  approval  of  an  exemption 
request,  primary  Containment  integrity  will 
continue  to  be  maintained  as  designed  and 
previously  evaluated. 

Because  there  are  no  changes  to  the  facility 
or  operation  of  the  facility  as  described  in  the 
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UFSAR  this  amendment  request  does  not 
create  the  poetibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3)  Involve  a  aignificant  reduction  in  the 
margin  of  safety  because: 

At  the  design  basis  accident  pressure 
specified  in  Technical  Specification  3.0.1^a. 
a  40  percent  margin  to  the  maximum 
allowable  containment  leakage  rate  (La)  is 
maintained  for  total  maximum  pathway 
leakage  determinations.  This  limit  is 
determined  from  Local  Leak  Rate  Tests. 
Administrative  guidelines  have  been  set  for 
each  penetration  or  valve  to  ensure  that 
abnormal  leakages  will  be  corrected.  Repairs 
or  corrections  to  penetrations  demonstrating 
excessive  leakage  are  performed  unless  the 
total  T>'pe  B  and  Type  C  leakage  is 
maintained  at  less  than  0.6  La.  Although  there 
exists  the  possibiUty  of  slightly  increased 
leakage  rates  for  a  small  sample  of 
penetrations,  all  repairs  are  required  to 
restore  leakage  rates  to  less  than  the 
administrative  limit  at  the  next  refueling 
outage. 

Local  Leak  Rate  Tests  in  conjunction  with 
a  comprehensive  corrective  and  preventive 
maintenance  program  for  penetrations 
determined  to  be  poor  performers  will  assure 
that  the  Primary  Containment  Integrity  will 
be  maintained  without  additional 
Containment  Integrated  Leak  Rate  Tests. 

The  proposed  amendment  request  allows 
pursuit  of  an  exemption  from  the 
requirements  of  10  CF'R  50.  Appendix  J  as 
recommended  in  EEN  85-71.  To  meet  the 
guidance  provided  in  TEN  85-71,  LaSalle  is 
required  to  propose  a  Corrective  Action  Plan 
that  demonstrates  CECo's  commitment  to 
ensuring  Primary  Containment  leakage  rates 
are  maintained  to  acceptable  levels. 

Local  Leak  Rate  Test  minimum  pathway 
leakage  rate  penalties  were  the  direct  cause 
of  "as- found"  Containment  Integrated  Leak 
Rate  Test  failures  for  LaSalle  Station: 
therefore,  verification  of  an  adequate  margin 
of  safety  is  assured  by  the  conduct  of  Local 
Leak  Rate  Tests.  Section  6.2.6  of  the  Standard 
Review  Plan  (SRP)  assures  that  CILRT  tests 
are  performed  in  accordance  with  the 
requirements  of  10  CFR  50,  Appendix  J. 
LaSalle's  proposed  exemption  process 
requiring  Staff  pre-approval  ensures  Primary 
Containment  integrity  will  be  maintained  and 
would  therefore  result  in  no  significant 
reduction  in  die  margin  of  safety. 

Guidance  has  been  provided  in  "Final 
Procedures  and  Standards  on  No  Significant 
Hazards  Considerations,"  Final  Rule,  51  PR 
7744.  for  the  application  of  standards  to 
license  change  requests  for  determination  of 
the  existence  of  significant  hazards 
considerations.  This  document  provides 
examples  of  amendments  which  are  and  are 
not  considered  likely  to  involve  significant 
hazards  considerations.  This  proposed 
amendment  request  most  closely  fits  the 
example  of  a  change  which  may  either  result 
in  some  increase  to  the  probability  or 
consequences  of  a  previously  analyzed 
accident  or  may  reduce  in  some  way  a  safety 
margin,  but  where  the  results  of  the  change 
are  clearly  within  all  acceptable  criteria  with 
respect  to  the  system  or  component  specified 
in  the  Standard  Review  Plan. 


This  proposed  amendment  request  does  not 
involve  a  significant  relaxation  of  the  criteria 
used  to  establish  safety  limits,  a  significant 
relaxation  of  the  bases  for  the  limiting  safety 
system  settings  or  a  significant  relaxation  of 
the  bases  for  the  limiting  conditions  for 
operations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1. 
Ogelsby.  Illinois  61348.  Attorney  to 
licensee:  Michael  I.  Miller,  Esquire; 
Sidley  and  Austin,  One  First  National 
I^aza,  Chicago,  Illinois  60690. 

NRC  Project  Director:  Richard  J. 
Barrett 

Commonwealth  Edison  Conqtany. 
Docket  No*.  50-295  and  50-304,  Zbn 
Nuclear  Power  Station,  Unhi  1  and  2, 
Lake  County,  Illin(^ 

Date  of  application  for  amendments: 
November  7, 1991 

Description  of  amendments  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  permit 
the  replacement  of  the  current  low 
pressure  air  start  system  for  the  Diesel 
Generators  with  a  new  high  pressure 
system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  addresses  a  new 
Emergency  Diesel  Generator  Starting  Air 
system  being  installed  at  Zion.  The  function 
of  the  starting  air  system  is  to  provide  air  of 
sufficient  pressure  and  volume  to  enable 
cranking  of  a  cold  diesel  engine,  and  to 
provide  diesel  engine  control  air  to  enable 
safe  operation  and  shutdown  of  the  diesel 
engine  during  emergency  situations.  The 
proposed  change  involves  the  addition  of 
Surveillance  Requirements  pertaining  to  the 
capability  of  the  hi^  pressure  starting  air 
system  compressors  to  charge  the  air 
receivers  from  0  psig  to  560  psig  within  80 
minutes,  and  the  capability  of  the  high 
pressure  starting  air  receivers  to  hold  a 
pressure  of  at  least  350  psig.  from  an  initial 
pressure  of  480  ±  10  psig.  for  at  least  60 
minutes.  The  proposed  change  also  involves 
the  addition  of  the  start  point  for  the  current 
low  pressure  air  compressor  performance 
teat.  A  Failure  Modes  and  Effects  Analysis 
[sic]  has  been  performed  on  tiie  new  starting 
air  aystem.  This  analysis  demonstrates  that 


no  single  active  failure  will  have  an  adverse 
affect  on  more  than  one  redundant  EDO.  The 
starting  air  system  and  its  function  are  not 
assumed  to  be  a  precunor  to  any  design 
basis  accident  assumed  in  the  Safety 
Analysis  Report  The  starting  air  system  is 
assumed  to  function  in  the  mitigation  of 
design  basis  accidents  and  transients  as 
described  in  the  Safety  Analysis  Report. 
There  is  however,  no  significant  increase  in 
the  consequences  of  an  accident  previously 
evaluated  since  the  new  hi^  pressure 
starting  air  system  will  provide  adequate 
reliability  tfarou^  its  system  redundancy. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  fiom  any 
accident  previously  evaluated? 

The  proposed  change,  which  involves  the 
addition  of  a  Surveillance  Requirement 
necessary  to  address  the  new  emergencj' 
diesel  generator  high  pressure  starting  air 
system  compressor  capability,  is  necessary 
due  to  a  physical  alteration  of  the  plant  New 
and  different  type  of  equipment  will  l>e 
installed,  and  changes  in  parameters 
governing  normal  plant  operation  will  be 
made. 

However,  the  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  for  the  following  reasons: 

A)  Although  the  change  results  from  a 
physical  alteration  of  the  plant  this  physical 
alteration  will  l>e  made  in  accordance  with 
Commonvirealtfa  Edison  Company  (CECo) 
approved  procedures  and  the  10  CFR  50.58 
review  process.  The  plant  alterations 
necessary  to  incorporate  the  new  high 
pressure  starting  air  system  will  be  reviewed 
for  plant  safety  significance  under  the  10  CFR 
50.59  review  process  prior  to  installation. 

B)  Although  the  change  results  from  the 
installation  of  new  and  different  type  of 
equipment  in  the  plant  (particularly  the  new 
regulating/securi^  valves),  a  Failure  Modes 
and  Effects  Analysis  [sic]  has  been 
performed  on  the  new  starting  air  system. 
This  analysis  demonstrates  that  no  single 
active  failure  will  have  an  adverse  affect  on 
more  than  one  redundant  EDO.  No  new  or 
different  kinds  of  accidents  from  any 
accident  previously  evaluated  for  the  plant 
were  identified  by  the  Failure  Modes  and 
Effects  Analysis. 

Surveillance  and  testing  requirements  will 
be  provided  to  ensure  the  results  of  the 
Failure  Modes  and  Effects  Analysis  remain 
valid. 

The  high  pressure  starting  air  system 
modification  associated  with  this  Technical 
Specification  Change  Request  wrill  maintain 
the  starting  air  capal>ilities  consistent  with 
the  assumptions  made  in  the  Safety  Analysis 
Report  and  the  reliability  and  availability  of 
the  diesel  generators  is  expected  to  improve. 

C)  The  proposed  change  does  affect 
parameters  governing  normal  plant  operation. 
The  proposed  changes  are  required  to  ensure 
appropriate  Surveillance  Requirements  are 
appli<Kl  to  the  new  starting  air  system. 
However,  these  parameters  are  not  assumed 
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in  any  accident  analysis.  Tbeae  new 
parameters  and  associated  Surveillances  will 
demonstrate  proper  system  performance  and 
will  not  create  a  new  or  different  kind  of 
accident  since  the  new  Surveillance 
procedure  and  test  methodology  for  the 
compressor  performance  Surveillance  will  be 
similar  to  that  used  on  the  existing  low 
pressure  starting  air  conipressora.  While  the 
new  system  leakage  Surveillance  will  require 
a  new  Surveillance  procedure,  the  test 
methodology  %vill  be  similar  to  current 
leakage  test  methodology  on  existing  plant 
equipment  and  will  ensure  the  new  air  start 
system  air  capacity  is  equivalent  to  the 
existing  air  start  system.  Therefore,  the 
implementation  of  thia  proposed  specification 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previouitly  evaluated  for  the  Zion  Station. 

3.  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

The  replacement  and  additional 
Surveillance  Requirements  proposed  by  this 
change  will  provide  assurance,  equivalent  to 
that  provided  by  the  current  Surveillance 
Requirement  for  the  low  pressure  starting  air 
system,  that  the  emergency  diesel  generator 
starting  air  system  can  be  relied  upon  during 
accident  conditions.  The  design/accident 
function  of  the  starting  air  system  has  not 
been  altered  as  a  result  of  the  new  high 
pressure  starting  air  system  modification  and 
the  proposed  additional  Surveillance 
Requirements.  A  Failure  Modes  and  Effects 
Analysis  [sic]  has  been  performed  on  the  new 
starting  air  system.  This  analysis 
demonstrates  that  no  single  active  failure  will 
have  an  adverse  affect  on  more  than  one 
redundant  EDG.  Furthermore,  the  overall 
reliability  of  emergency  diesel  generators  is 
expected  to  improve,  liierefore.  this  change 
does  not  represent  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfled.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signincant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  Coimty  Street,  Waukegan,  Illinois 
60085.  Attorney  to  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690. 

NRC  Project  Director  Richard  |. 
Barrett 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213,  Haddom 
Neck  Plant.  Middlesex  County, 
Connectkut 

Date  of  amendment  request  March  31, 
1988,  as  supplemented  December  23, 
1991. 

Description  of  amendment  request: 
The  propoeed  •raendmcnt  woold  add  a 
license  comtttkm  requiring  the 
Connecticut  Yankee  Atomic  Power 


Company  (the  licensee)  to  implement 
and  maintain  an  Integrated 
Implementation  Schedule  Program  Plan. 
The  Program  Plan  provides  a 
methodology  to  be  followed  for     *        ^ 
scheduling  plant  modifications  and 
engineering  evaluations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  this  proposed  change  will  not  involve  a 
signiflcant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

The  proposed  change  would  require  the 
implementation  of  the  IIS  methodology 
described  in  the  Program  Plan.  As  such,  it 
requires  that  CYAPCO  establish  an 
administrative  means  for  tracking, 
prioritizing,  and  scheduUng  NRC-required 
plant  modifications  and  engine^ing 
evaluations,  and  licensee-identified  plant 
improvement  projects.  This  methodology  is 
intended  to  enhance  plant  safety  by  more 
effectively  controlling  the  number  and 
scheduling  of  plant  modifications,  thereby 
assuring  that  issues  required  for  safe 
operation  of  the  plant  receive  priority  and  are 
completed  in  a  timely  manner. ' 

Because  the  license  condition  addresses 
only  an  administrative  scheduling 
mechanism,  it  does  not  affect  directly  the 
design  or  operation  of  the  plant.  Therefore, 
no  accident  analyses  are  affected  and  the 
proposed  change  does  not  increase  the 
probability  or  consequences  of  any 
previously  evaluated  accident. 

2.  Operation  of  the  facility  in  accordance 
with  this  proposed  change  will  not  create  the 
possibility  of  a  new  or  di^erent  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  discussed  above,  the  proposed  license 
condition  establishes  a  new  requirement 
relating  to  scheduling  of  modifications  and 
engineering  evaluations.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  this  proposed  change  will  not  involve  a 
significant  reduction  in  any  margin  of  safety. 

As  discussed  above,  the  proposed  license 
condition  establishes  a  new  administrative 
requirement  intended  to  enhance  public 
safety  and  reliable  plant  operation.  It  docs 
not  affect  any  accident  analysis  or  involve 
any  modification  to  the  plant  configuration  or 
operation.  Therefore,  the  proposed  change 
does  not  involve  a  reduction  in  any  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  diree 
standard*  of  10  CFR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
propoees  to  determine  that  the 
amendment  request  involvee  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street.  Middletown.  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfieid. 
Esquire.  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford. 
Connecticut  06103-3490. 

NRC  Project  Director.  John  F.  Stolz 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fernu-2,  Monroe  County,  Michigan 

Date  of  amendment  request 
November  16, 1969 

Description  of  amendment  request 
The  proposed  changes  to  the  Fermi-2 
Technical  Specifications  (TS)  is 
submitted  pursuant  to  License  Condition 
2.C(7)  of  the  Operating  License  and  adds 
surveillance  requirements  for  periodic 
leakage  testing  and  vistial  inspection  of 
,the  Control  Room  Emergency  Filtration 
System  (CREFS)  to  assure  the  integrity 
of  those  portions  of  the  system  external 
to  the  Control  Room.  This  requested 
surveillance  satisfies  the  requirements 
of  the  License  Condition  2.C(7)  and  thus 
the  License  Condition  is  proposed  to  be 
deleted  from  the  Operating  License. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  new  surveillance 
requirements  act  to  give  assurance  that  the 
radiation  dose  to  Control  Room  personnel  is 
maintained  below  the  criteria  of  General 
Design  Criteria  (GDC)  19  of  (10  CFR  SO) 
Appendix  A  at  previously  evaluated.  As 
such,  the  change  acts  to  ensure  that  the 
consequences  of  previously  evaluated 
accidents  remain  as  evaluated.  The  CREFS  is 
not  associated  with  any  accident  initiating 
mechanism:  therefore,  the  probability  of  any 
previously  evaluated  accident  is  unchanged. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  change  provides 
verification  that  passive  features  of  the 
CREFS  are  not  degrading.  The  proposed 
leakage  test  must  be  performed  when  the 
ductwork  to  be  tested  is  permitted  by  the 
Technical  Specifications  to  be  out-of-service, 
or  the  ACTION  statement  for  CREFS  will 
apply.  Therefore,  the  test  does  not  affect  the 
ability  of  the  CREFS  to  operate  in  the  normal 
or  emergency  mode  when  required.  Conduct 
of  the  proposed  inspectioas  does  not  affect 
the  nonnal  or  emergency  modes  of  CREFS 
operation.  The  proposal  does  not  result  in 
any  modification  oiT  system  or  plant  design. 
Therefore,  the  proposal  does  not  create  any 
new  accident  initiating  mechanisms. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  change  assures  that  the 
radiation  dose  to  Control  Room  personnel 
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•'during  accident  conditions  remain  below 
CDC  19  criteria  over  the  plant  lifetime.  In  so 
doing,  the  change  acts  to  maintain  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  .of.  5(X£l2(c).  are  aatisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiBcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn. 
Esq.,  Detroit  Edison  Company.  2000 
Second  Avenue,  Detroit,  Michigan  48226. 

NRC  Project  Director  L.  B.  Marsh. 

Duquesne  Light  Company,  eL  al..  Docket 
No.  50-412,  Beaver  Valley  Power  Station. 
Unit  2,  Shippingport,  Pennsylvania 

Date  of  amendment  request:  October 
9,1991 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Table  2.2-1  (Note  1)  for  Technical 
Specification  2.2.1,  "Reactor  Trip  System 
Instrumentation  Setpoints."  Specifically, 
it  would  revise  a  constant  (K:]  in 
the  equation  used  to  determine  the 
overtemperature  delta  temperature 
(OTDT)  trip  setpoint. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below. 

A.  The  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  proposed  change  merely  corrects  the 
value  for  Ki,  in  the  OTDT  equation. 

to  provide  protection  for  the  core  as 
originally  assumed  in  the  safety 
analysis.  The  current  OTDT  setpoint 
does  not  protect  the  core  from 
departure-from-nucleate-boiling  at  high 
pressure  over  a  small  range  of 
temperatures,  unless  the  parameters  of 
the  justification  for  continued  operation 
are  met.  The  change  does  not  affect  the 
operation  or  function  of  the  reactor  trip 
system,  does  not  involve  any  physical 
modification  to  the  facility,  and  does  not 
affect  the  manner  in  which  the  facility  is 
operated. 

B.  The  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2)]  because  it 
does  not  affect  the  manner  in  which  the 


facility  is  operated.  The  proposed 
change  merely  corrects  a  constant  in  the 
OTDT  equation  to  provide  protection  for 
the  core  limits  as  originally  assumed  in 
the  safety  analysis. 

C.  The  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
proposed  change  will  continue  to  ensure 
that  the  core  is  protected  against  a  low 
departure-from-nucleate-boiling  ratio  by 
tripping  the  reactor  at  the  required 
setpoint. 

Based  on  this  review,  it  appears  that 
the  three  criteria  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue.  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

Duquesne  Light  Company,  et.  al..  Docket 
No.  50-412.  Beaver  Valley  Power  Station. 
Unit  No.  2.  Shippingport,  Pennsylvania 

Date  of  amendment  request:  October 
15.1991 

Description  of  amendment  request' 
The  proposed  amendment  would  revise 
the  Appendix  A  Technical 
Specifications  to  provide  for  the  use  of 
VANTAGE  5H  fuel  in  subsequent  plant 
operating  cycles.  Specifically,  the 
proposed  amendment  increases  control 
rod  drop  time. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

1.  The  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  VANTAGE  5H  and  standard  17  x  17 
fuel  assemblies  are  hydraulically 
equivalent.  Implementation  of  the 
VANTAGE  5H  fuel  design  will  not   . 
significantly  change  the  core  physics 
characteristics  and  will  meet  all  design 
bases.  Mechanical  testing  and  analysis 
of  the  VANTAGE  5H  Zircaloy  grid  and 
fuel  assembly  have  demonstrated  that 
the  VANTAGE  5H  structural  integrity 
imder  seismic/LOCA  loads  will  provide 
margins  comparable  to  the  standard  17  x 
17  fuel  assembly  design.  The  results  of 


NRC-approved  analysis  show  some 
changes  in  the  consequences  of 
accidents  previously  evaluated; 
however,  the  results  are  all  clearly 
within  NRC  acceptance  criteria  and 
demonstrate  the  capability  to  operate 
the  plant  safely. 

2.The  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
the  VANTAGE  5H  and  standard  17  x  17 
fuel  assemblies  are  hydraulically 
equivalent  and  the  VANTAGE  5H 
assembly  will  not  significantly  affect  the 
overall  method  and  manner  of  plant 
operation;  therefore,  the  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

3.  The  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
evaluations  and  analysis  to  support  the 
proposed  change  concluded  that,  in  all 
cases,  the  results  will  be  within  the 
plant  design  bases.  Although  NRC- 
approved  analysis  shows  some  change 
in  the  consequences  of  accidents 
previously  evaluated,  the  results  are 
clearly  within  NRC  acceptance  criteria 
and  demonstrate  the  capability  to 
pperale  the  plant  safely.  Therefore,  the 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire.  Jay  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  ft 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

Duquesne  Light  Company,  et.  al.,  Docket 
Nos.  50-334  and  50-412.  Beaver  Valley 
Power  Station.  Unit  Nos.  1  and  2, 
Shippingport.  Pennsylvania 

Date  of  amendment  request-  October 
9.1991 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  primary  containment  air  temperature 
sensor  locations  currently  specified  in 
Surveillance  Requirement  4.6.1.5  for 
Units  1  and  2.  The  proposed  amendment 
would  also  replace  the  word 
"thermocouple"  with  "detector"  to  more 
accurately  describe  the  resistance 
temperature  devices  installed  in  Unit  1. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5a91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(0):  The 
NRC  staffs  review  is  presented  below: 

1.  The  changes  do  not  involve  ■ 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  5ag2(cXl))  because 
the  proposed  change  to  the  primary 
containment  air  temperature  sensor 
locations  will  continue  to  ensure  that 
containment  operation  is  maintained 
within  the  limits  of  the  DBA  analyses  for 
containment  The  ability  of  the 
containment  to  perform  as  a  fission 
product  barrier  remains  unchanged. 

2.  The  changes  do  not  create  me 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2]}  because 
the  proposed  changes  in  sensor  location 
will  continue  to  provide  a  representative 
sample  of  the  overall  containment 
atmosphere  temperature.  The  changes 
do  not  affect  the  manner  by  whidi  the 
facility  is  operated,  or  change  equipment 
or  features  which  affect  the  operational 
characteristics  of  4he  facility. 

3.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(cK3]  because  the 
proposed  amendment  does  not  change 
the  maximum  and  minimum  allowable 
containment  temperatures.  The 
proposed  change  in  sensor  locations  will 
ensure  that  containment  temperature  is 
maintained  vrithin  these  limits. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittmsn,  Potts  ft 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Project  Director  John  F.  Stol2 

Entergy  Operations,  faic  et  al..  Docket 
No.  50-416.  Grand  Gulf  Nuclear  Station, 
Unit  1,  Qaibofne  County.  Mississippi 

Date  of  amendment  request: 
December  5, 1991 

Description  of  amendment  request 
The  proposed  amendment  revises  the 
Technical  Specifications  supporting  the 
Cycle  6  Reload  for  Grtind  Gulf  Nuclear 
Station,  Unit  1.  Specifically,  the 


amendment  would  revise  a)  tiie  Safety 
Limit  Maximum  Qiticai  Power  Ratio 
(MCPR)  values  for  Two  Loop  Operation 
and  Sii^  Loop  Operation  (SLO),  b)  the 
SIX)  Maximum  Average  Planar  Heat 
Generation  Rate  (MAH^IGR)  mohipBer, 
c)  the  flow-dependent  MCPR  operating 
limits,  d)  the  power-dependent  MCPR 
operating  limits,  e)  the  exposure- 
dependent  MCPR  operating  limits,  f) 
Linear  Heat  Generation  Rate  (LHGR) 
limits  for  8X8  fuel  types  fdt  average 
planar  exposures  beyond  40J)00  MWd/ 
MTU,  and  g)  the  flow-dependent  and 
power-dependent  LHGR  mohipUers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  No  lignificant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  these  changes. 

a)  This  change  consists  of  ■  revision  to  the 
Safety  Limit  MC3V  values  for  Two  Loop 
Operation  and  for  SLO.  Hie  revised  limits  are 
determined  using  the  SNP  [Siemens  Nuclear 
Power]  Safety  Limit  methodology,  which 
aeoonnta  for  the  effects  of  diannel  bow.  This 
change  only  redefines  the  safety  Hmits  and 
does  not  affect  the  precnrsors  to  any  event 
evahiated  previously.  Therefore,  the  diange 
to  the  MCPR  safety  limits  does  not  involve  a 
significant  increase  in  the  probability  of  any 
event  previously  evaluated. 

As  a  result  of  this  change,  a  decrease  from 
the  Cycle  S  values  is  observed.  The  revised 
limits  take  account  of  tlw  uncertainties 
associated  with  safety  limit  determination 
and  the  effects  of  cfanmei  bow.  Compliance 
with  the  applicable  criterion  for  incipient 
boiling  transition  continues  to  be  ensured. 
Therefore,  the  revision  of  die  MCPR  limits 
does  not  involve  a  signific&at  increase  in  the 
conseqtiences  of  any  event  previously 
evaluated. 

b)  This  change  consists  of  a  reviaioo  to  the 
MAPLHCR  multiplier  for  SLO  during  Cycle  6. 
This  change  only  redefines  the  MAPLHCR  for 
the  8X8  and  9X9-5  fuel  types  that  will  be 
resident  in  the  core  for  Cycle  8;  it  does  not 
affect  the  precursors  to  any  event  previously 
evaluated.  Therefore,  the  revision  of  the 
MAPLHCR  limits  does  not  involve  a 
significant  increase  in  the  probability  of  any 
event  previously  evaluated. 

Use  of  the  revised  MAPLHCR  multiplier  for 
SLO  ensures  that  the  PCT  [Peak  Clad 
Temperature]  for  SLO  continues  to  l>e 
bounded  by  the  PCT  for  Two  Loop  Operation. 
For  both  Two  Loop  Operation  and  SLO,  the 
calculated  PCTs  for  both  the  8X8  and  9X9-5 
hiel  types  are  well  below  the  10CFRS0.4e 
limit  of  2200  degrees  P.  Therefore,  die 
revision  of  the  MAFLHGR  limits  does  not 
involve  a  significant  increase  in  the 
consequences  of  any  event  previously 
evaluated. 

c)  This  change  revises  the  flow-dependent 
MCPR  operating  liraits  (MCPR<)  for  (5yde  6. 
This  change  only  redefhies  the  MCPRf 
operating  limits  and  does  not  affect  the 


precursors  to  any  evcat  prerioasty  evaluated. 
Therefore,  the  reviaioa  af  the  MCPR, 
operating  badla  does  not  invohra  a  ngnificani 
increase  in  the  probelNlity  of  any  event 
previously  evaluated. 

The  Cycle  8  snalysea  have  demoostrated 
that  the  slow  fbw  runout  iwill  aot  resah  in 
the  safety  brait  l>eing  exceeded.  Thefcforc, 
the  revision  of  tlw  MCPRf  operating  limits 
does  not  involve  a  significant  increase  in  tfte 
consequences  of  any  event  previously 
evaluated. 

d)  This  change  revises  the  power-  

dependent  MdPR  operating  linits  (MCPR,) 
for  Cycle  8.  This  change  oiriy  redefines  the 
MCPR,  operating  timita  ^d  does  not  affect 
the  precursors  to  any  event  previously 
evaluated.  Therefore,  the  revision  of  the 
MCPR,  operating  limits  does  not  involve  a 
significant  increase  in  the  probability  of  any 
event  previously  evaluated. 

The  Cycle  8  analyses  have  demonstrated 
that  the  Hmiting  events  will  result  in  a 
minimum  CPR  (Critical  Rnrer  Ratio)  at  or 
above  the  MCPR  safety  Hmit  with  the  plant 
initially  st  the  MO^t,  limit  llierefore,  the 
revision  of  the  MCTO,  operating  Bmits  does 
not  involve  a  significant  increase  in  the 
probability  of  any  event  previously 
evaluated. 

e)  This  change  revises  the  exposure- 
dependent  MCTR  operating  limits  (MCPRJ 
for  Cycle  6.  This  change  only  redefines  the 
MCPR,  operating  limits  and  docs  not  affect 
the  precursors  to  any  event  previously 
evaluated.  Therefore,  the  revisioe  of  the 
MCPR,  operating  limits  does  not  involve  a 
significant  increase  in  the  consequences  of 
any  event  previously  evaluated. 

The  Cycle  8  analyses  have  demonstrslcd 
that  the  limiting  events  will  result  Id  a 
minimum  CPR  at  or  above  the  MCPR  safety 
limit  with  the  plant  initially  at  the  MCPR, 
limit  Therefore,  the  revision  of  the  MCPR, 
operating  limits  does  not  involve  a  signitJcanl 
increase  in  the  consequences  of  any  event 
previously  evaluated. 

f)  This  change  increases  the  LHGR  Unit  for 
8X8  fuel  types  for  average  planar  exposures 
beyond  4a000  MWd/MTU.  This  changs  only 
redefines  the  LHGR  limit  for  all  8X8  fuel 
types  that  will  be  resident  in  the  core  for      " 
Cycle  6:  it  does  not  affect  the  precursors  to 
any  event  evaluated  previously.  Therefore, 
the  increase  of  tha  LHGR  limits  for  8X8  fuel 
types  does  not  involve  a  significant  increase 
in  the  probability  of  any  event  previously 
evahiated. 

The  revised  LHGR  limits  for  the  8X8  fuel 
types  that  will  be  resident  in  the  core  for 
Cycle  8  satisfy  tiie  applicable  fuel  mechanical 
design  criteria.  Therefore,  the  revision  of  the 
LHGR  limits  for  8X8  hiel  types  does  not 
involve  s  significant  increase  in  the 
consequences  of  any  event  previously 
evaluated. 

g)  This  change  addresses  the  revision  ot 
the  flow-dependent  and  power-dependent 
LHGR  multiplier  curves  to  incorporate  fuel 
type-spedfic  multipbers.  This  cliange  does 
not  affect  the  precursors  to  any  event 
previously  evahiated.  Therefore,  the  revision 
of  the  LHGR  multipliers  does  not  involve  a 
significant  Increase  in  the  probability  of  any 
event  previously  evaluated. 
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^The  LHGR  multipliers  ensure  that  the 
transient  LHGR  limits  are  not  exceeded 
during  operation  at  off-rated  conditions. 
Therefore,  the  revision  of  the  LHGR 
multipliers  does  not  involve  a  signiRcant 
increase  in  the  consequences  of  any  event 
previously  evaluated. 

Overall,  the  proposed  changes  deRne 
parameters  determined  conservatively  and 
consistent  with  the  fuel  that  will  be  resident 
in  the  core  during  Cycle  6.  They  do  not  affect 
the  precursors  to  any  accident  previously 
evaluated  or  challenge  any  acceptance 
criteria  previously  evaluated.  These  changes, 
therefore,  do  not  involve  a  significant 
increase  in  the  probability  or  consequence  of 
any  accident  previously  evaluated. 

2.  These  changes  do  not  create  the 
possibility  of  a  new  or  di^erent  kind  of 
accident  from  any  previously  evaluated. 

This  response  addresses  Items  a)  through 

8)- 

The  Cycle  B  reload  fuel  has  been  showato 
be  of  a  design  compatible  with  the  fuel 
loaded  for  previously  cycles.  It  has  been 
determined  that  the  Cycle  6  reload  fuel  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident.  The  proposed  changes  do 
not  involve  any  new  modes  of  operation,  any 
changes  to  setpoints,  or  any  plant 
modiHcations.  They  introduce  revised  limits 
that  have  been  shown  to  be  acceptable  for 
Cycle  6  operation.  Therefore,  the  proposed 
changes  do  not  result  in  the  creation  of  any 
new  precursors  to  an  accident.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3,  These  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

a)  This  change  consists  of  a  revision  to  the 
Safety  Limit  MCPR  values  for  Two  Loop 
Operation  and  for  SLO,  The  revised  limits  are 
based  on  SNP  methodology,  which  takes 
account  of  channel  bow  effects.  The  CPR 
performance  of  the  SNP  9X9-5  fuel,  improved 
performance  for  Cycle  6  due  to  CarTech 
channels  being  used  for  two  reload  batches 
and  improved  local  power  distributions, 
result  in  a  change  in  the  safety  limit  from  1.09 
to  1.06  for  Two  Loop  Operation  and  from  1.09 
to  1.07  for  SLO,  The  margin  to  the  point  of 
incipient  boiling  transition  is  not  changed 
significantly.  Therefore,  the  revision  of  the 
MCPR  safety  limits  does  not  involve  a 
signiHcant  reduction  in  the  margin  of  safety. 

b)  A  revised  MAPLHGR  multiplier  is 
provided  for  Single  Loop  Operation  (SLO). 
The  MAPLHGR  multiplier  ensures  that  the 
PCTs  for  SLO  are  bounded  by  the  PCTs  for 
Two  Loop  Operation.  For  SLO,  the  PCTs  for 
the  8X8  and  9x9-5  fuel  types  are  1631  degrees 
F  and  1609  degrees  F.  respectively.  The  PCTs 
for  SLO  are  approximately  100  degrees  F 
below  the  corresponding  values  for  Two  Loop 
Operation.  The  PCTs  for  both  SLO  and  Two 
Loop  Operation  are  well  below  the 
10CFR50.46  limit  of  2200  degrees  F,  Therefore, 
the  revision  of  the  SLO  MAPLHGR  multiplier 
does  not  involve  a  significant  reduction  the 
the  margin  of  safety. 

c)  This  change  revises  the  flow-dependent 
MCPR  operating  limiU  (MCPR,)  for  Cycle  6. 
This  change  only  redefines  the  MCPRf 
operating  limits  established  previously.  The 


Cycle  6  analyses  have  dedmonstrated  that 
the  slow  flow  runout  will  mot  result  in  the 
safety  limit  being  exceeded.  Therefore,  the 
revision  of  the  MCPRf  operating  limits  does 
not  involve  a  signiflcant  reduction  in  the 
margin  of  safety. 

d)  This  change  revises  the  power- 
dependent  MCPR  operating  limits  for  dycle  6. 
This  change  only  redefines  the  MCPR, 
operating  hmits  established  previously.  The 
Cycle  6  analyses  have  demonstrated  ^at  the 
limiting  events  will  result  in  a  minimum  CPR 
which  is  at  or  above  the  MCPR  safety  limit. 
Therefore,  the  revision  of  the  MCPR, 
operating  limits  does  not  involve  a  significant 
reduction  in  the  margin  of  safety, 

e)  This  change  revises  the  exposure- 
dependent  MCPR  operating  lijnits  for  Cycle  6. 
This  change  only  redefines  the  MCPR, 
operating  limits  established  previously.  The 
Cycle  e  analyses  have  demonstrated  that  the 
limiting  events  will  result  in  a  minimum  CPR 
which  is  at  or  above  the  MCPR  safety  limit 
Therefore,  the  revision  of  the  MCPR, 
operating  limits  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

f)  This  change  increases  the  LHGR  limits 
for  8X8  fuel  types  for  average  planar 
exposures  beyond  40,000  MWd/MTU,  The 
Cycle  6  analyses  have  shown  that  the 
mechanical  design  criteria  continue  to  be 
satisfied.  Therefore,  the  revision  of  the  LHGR 
limits  for  8X8  fuel  types  does  not  involve  a 
significant  reduction  in  the  margin  of  safety, 

g)  This  change  addresses  the  revision  of 
the  flow-dependent  and  power-dependent  . 
LHGR  multiplier  curves  to  incorporate  fuel 
type-specific  multipliers.  The  Cycle  6 
analyses  have  shown  that  the  transient 
LHGR  limits  are  not  exceeded  at  off-rated 
conditions,  protecting  against  both  fuel 
centerline  melting  and  1%  clad  strain  during 
anticipated  operational  occurences. 
Therefore,  the  revision  of  the  LHGR 
multiplier  curves  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Overall,  the  proposed  changes  define 
parameters  determined  conservatively  and 
consistent  with  the  fuel  that  will  be  resident 
in  the  core  during  Cycle  6.  They  do  not 
impact  any  of  the  acceptance  criteria 
established  previously.  Therefore,  the 
proposed  changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W,  Armstrong 
Library.  Post  Office  Box  1406.  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N,W.,  12th  Floor, 
Washington,  DC  20005-3502 

NRC  Project  Director:  John  T.  Larkins 


Florida  Power  and  light  Company,  et  al.. 
Docket  Nos.  50-335  and  50-389,  St.  Lude 
Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request 
December  17. 1991 

Description  of  amendment  request 
The  proposed  amendments  would 
remove  the  schedules  for  the 
withdrawal  of  reactor  vessel  material 
specimens  from  the  Technical 
Specifications.  These  requests  are  made 
in  accordance  with  the  guidance  of 
Generic  Letter  91-01.  "Removal  of  the 
Schedule  for  the  Withdrawal  of  Reactor 
Vessel  Material  Specimens  From 
Technical  Specifications." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance  ' 
with  the  proposed  amendment(s]  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  regulatory 
requirement  of  10  CFR  SO  Appendix  H  %vill 
remain  in  effect  in  the  Technical 
Specifications.  Removing  Table  4.4-5,  and  any 
references  to  it,  %vill  not  result  in  any  loss  of 
regulatory  control  because  changes  to  this 
schedule  are  controlled  by  the  requirements 
of  10  CFR  50  Appendix  H. 

(2)  Use  of  the  modified  specification  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

The  use  of  this  modified  specification 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  because  as  previously 
stated  in  Appendix  H  Section  II.B.3  of  10  CFR 
50.  the  licensee  must  have  a  withdrawal 
schedule  approved  by  the  NRC  prior  to 
implementation.  By  removing  Table  4,4-5,  and 
any  references  to  that  table.  FPL  will  only 
eliminate  duplication  of  a  requirement  that  it 
already  adheres  to  in  10  CFR  50  Appendix  H, 

(3)  Use  of  the  modified  specification  would 
not  involve  significant  reduction  in  a  margin 
of  safety. 

By  removing  Table  4.4-5  the  margin  of 
safety  would  not  be  compromised  because 
the  surveillance  requirement  still  requires 
surveillance  specimens  to  be  removed  and 
examined,  to  determine  changes  in  material 
properties,  at  intervals  required  by  10  CFR  50 
Appendix  H,  In  addition  the  results  of  these 
examinations  shall  be  used  to  update  the 
figures  for  the  pressure  and  temperature 
operating  limits  required  by  the  Technical 
Specifications, 

Based  on  the  above,  we  have  determined 
that  the  proposed  amendment(sj  (do]  not  (1) 
involve  a  significant  increase  in  the 
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probability  or  consequences  of  an  accident 
previously  evaluated,  (2)  create  the 
probability  of  a  new  or  different  kind  of 
accident  horn  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety;  and  therefore 
[do]  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisOed. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615  L 
Street,  N.W..  Washington.  D.C.  20036 

NRC  Project  Director  Herbert  N. 
Berkow 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  MunidiMl  Electric 
Authority  of  Georgia,  City  of  Dalton. 
Georgia,  Docket  Nos.  50-424  and  50-425. 
Vogtle  Electric  Generating  Plant  Units  1 
and  2,  Burke  County,  Geotgia 

Date  of  amendment  request: 
November  20, 1991 

Description  of  amendmeia  request 
The  proposed  amendments  would 
change  the  Technical  Specifications  (TS) 
for  Vogtle  Electric  Generating  Plant 
Units  1  and  2,  to  allow  deletion  of  the 
autoclosure  interlock  (ACI),  for  the 
suction  valve  of  the  residual  heat 
removal  system  (RHRS),  to  revise  the 
setpoint  of  the  associated  open 
permissive  interlock  (OPI),  and  to 
increase  the  surveillance  interval  for 
verifying  operability  of  the  RHRS 
suction  relief  valves  which  provide  cold 
overpressurization  protection. 
Specifically,  the  following  three  TSs 
would  be  changed:  (1)  TS  4.5.2.d..  item  1, 
presently  requires  "verifying  automatic 
isolation  and  interlock  action  of  the 
RHR  system  from  the  Reactor  Coolant 
System  by  ensuring  that:  a)  With  a 
simulated  or  actual  Reactor  Coolant 
System  pressure  signal  greater  than  or 
equal  to  377  psig,  the  interlocks  prevent 
the  valves  from  being  opened  ..."  This 
TS  would  be  revised  to  delete  reference 
to  the  ACI  and  to  revise  valve  opening 
setpoint  associated  with  the  OPI  from 
377  psig  to  365  psig.  The  revised  TS 
would  read:  "verifying  automatic 
isolation  action  of  the  RHR  system  from 
the  Reactor  Coolant  System  by  ensuring 
that  with  a  simulated  or  actual  Reactor 
Coolant  System  pressure  signal  greater 
than  or  equal  to  365  psig  the  interlocks 
prevent  the  valves  bora  being 
opened...,"  (2)  The  surveillance 


requirement  TS  4.5.2.d  1.  b  for  verifying 
ACI  operability  would  be  deleted,  and 
(3)  The  surveillance  interval  in  TS 
4.4.9.3.2  for  verifying  operability  of  the 
RHRS  suction  relief  valves  would  be 
increased  from  12  to  72  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  design  of  RHRS  suction  line 
includes  two  motor-operated  gate  valves 
which  are  normally  closed  unless  the 
RHRS  is  in  operation.  These  valves 
isolate  the  low  pressure  RHRS  (design 
pressure  of  600  psig)  firom  the  high 
pressure  (RCS)  reactor  coolant  system 
(normal  operating  pressure  of  2235  psig). 
Currently,  each  isolation  valve  is 
provided  with  two  automatic  interiocks, 
namely  OPI  and  ACL  The  OPI  prevents 
inadvertent  opening  of  the  valves  when 
the  RCS  pressure  is  above  the  design 
pressure  of  the  RHRS.  The  ACI  ensures 
that  the  isolation  valves  are  fully  closed 
when  the  RCS  pressure  is  above  the 
RHRS  design  pressure. 

The  Georgia  Power  Company 
(licensee)  proposes  to  delete  the  ACI 
and  revise  the  valve  opening  setpoint  for 
the  OPI.  In  support  of  its  request^  the 
licensee  has  performed  safety 
evaluations  based  on  a  Westinghouse 
Owners  Group  dociunent  WCAP-11736, 
"Residual  Heat  Removal  System 
Autoclosure  Interlock  Removal  Report 
for  the  Westinghouse  Owners  Group" 
dated  February  1988  and  documented  its 
results  in  WCAP-12927,  "Residual  Heat 
Removal  System  Autoclosure  Interlock 
Removal  Report  for  Vogtle  Electric 
Generating  Plant  Units  1  and  2."  The 
Nuclear  Regulatory  Commission  (the 
Commission)  has  previously  reviewed 
and  approved  WCAP-11736  for  generic 
use  by  its  Safety  Evaluation  Report 
(SER)  of  August  8, 1989.  In  its  SER,  the 
Commission  concluded  that  the  removal 
of  the  ACI  for  Westinghouse  plants  can 
produce  a  net  safety  benefit  provided 
five  specific  areas  for  plant 
improvements,  including  certain 
hardware  and  procedural  changes,  are 
in  place.  The  licensee's  plant-specific 
analyses  and  evaluations  for  the 
removal  of  ACI  address  the  required 
plant  improvements,  and  include 
probabilistic  risk  assessments  (PRA) 
and  safety  analyses  to  ensure  that  the 
Vogtle  facilities  do  not  show  results  that 
invalidate  the  conclusions  of  WCAP- 
11736.  Concurrent  with  the  removal  of 
the  ACI,  the  licensee  proposes  to  revise 
the  surveillance  interval  for  verifying 
operability  of  the  RHRS  suction  relief 
valves  for  cold  overpressurization 
protection  purposes,  from  12  to  72  hours. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 


1.  The  proposed  amendment  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  accident  previously 
evaluated.  The  two  motor-operated  gate 
valves  located  in  each  RHRS  suction  line  are 
normally  closed  to  keep  the  low  pressure 
RHRS  (design  pressure  of  600  psig)  isolated 
from  the  high  pressure  RCS  (normal  operating 
pressure  of  2235  psig).  An  AQ  was  provided 
to  isolate  the  low  pressure  RHRS  from  the 
RCS  «4ien  the  pressure  increases  above  the 
ACI  setpoint.  However,  spurious  ACI 
actuation  has  resulted  in  RHRS  isolation  and 
subsequent  loss  of  decay  heat  removal 
capability.  The  removal  of  the  ACI  feature 
will  preclude  this  inadvertent  isolation.  The 
addition  of  ■  control  room  alann  to  alert  the 
operator  that  a  suction  isolation  valve(s)  is 
not  fully  closed  when  the  RCS  pressure  is 
above  the  alarm  setpoint  in  conjunction  with 
administrative  procedures  will  ensure  that 
the  RHRS  will  be  isolated  from  the  RCS,  if 
the  RCS  pressure  increases  above  the  alarm 
setpoint.  The  modified  OPI  setpoint  further 
minimizes  the  potential  of  opening  the  RHRS 
suction  isolation  valves  while  the  RCS 
pressure  is  above  the  design  pressure  of  the 
RHRS.  Therefore,  the  performance  of  the 
RHRS  would  not  be  adversely  affected  by  the 
RHRS  ACI  deletion  and  OPI  setpoint 
modification. 

Note,  the  interiock  provided  an  automatic 
closure  to  the  RHRS  suction  valves  on  high 
pressure;  however,  rapid  overpressure 
protection  of  the  RHRS  is  provided  by  the 
RHRS  relief  valves  and  not  by  the  slow 
acting  suction  isolation  valves.  This 
overpressure  protection  will  remain  available 
following  the  removal  of  the  ACI  feature. 
Thus,  the  RHRS  integrity  will  not  be  affected 
by  the  removal  of  the  ACI  feature.  In 
addition,  the  removal  of  the  ACI  feature  does 
not  adversely  affect  any  fission  barrier,  alter 
any  assumptions  made  in  the  radiological 
consequences  evaluations,  or  affect  the 
mitigation  of  radiological  consequences. 

The  probabilistic  and  overpressurization 
analyses  addressed  the  effect  of  removing  the 
RHRS  ACI  on  the  potential  for  an  interfacing 
system  LOCA  (loss  of  coolant  accident), 
RHRS  availability,  and  low  temperature 
overpressurization.  The  results  indicate  that 
the  frequency  of  an  interfacing  system  LOCA 
is  reduced  by  35  percent  and  the  short-term 
and  long-term  cooling  phase  failure 
probabilities  are  reduced  by  25.5  and  394 
percent  respectively.  The  failure  probability 
for  RHRS  initiation  and  the  consequences  of 
low  temperature  overpressure  events  are  not 
significantly  affected  by  removal  of  the  RHRS 
ACI.  With  the  deletion  of  the  ACI.  the 
potential  for  spurious  automatic  closure  of  a 
RHRS  suction  isolation  valve  resulting  in 
inadvertent  RHRS  isolation  has  l>een 
significantly  reduced. 

Finally,  with  the  deletion  of  the  ACI,  there 
is  no  need  for  a  12-hour  surveillance  interval 
for  verifying  that  the  RHRS  suction  isolation 
valves  are  open  when  the  RHRS  relief  valves 
are  being  used  for  cold  overpressure 
protection.  Therefore,  increasing  the  interval 
of  surveillance  requirement  4.4 J J.2  from  12 
hours  to  72  hours  (equivalent  to  that  required 
for  die  PORV  ilotk  valves)  will  have  no 


Ig, 


Federal  Register  /  Vol.  57.  No.  14  /  Wednesday.  January  22.  1992  /  Notices 


effect  on  the  probability  or  consequences  of 
any  accident  previously  evaluated. 

Thus,  operation  of  [Vogtle  Electric 
Generating  Piant]  VECP  in  accordance  with 
the  proposed  amendments  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  removal  of  the  RHRS  AQ  and 
the  OPI  setpoint  change  will  not  result  in  the 
initiation  of  any  accident  nor  create  any  new 
credible  limiting  single  failure.  The  removal 
of  the  RHRS  ACJ  significantly  reduces  the 
potential  for  spurious  actuation  causing 
isolation  of  the  RHRS.  The  RHRS  relief 
valves  will  remain  available  to  protect  the 
RHRS  from  overpressure  transients.  Since  an 
alarm  is  being  added  to  the  logic  of  each 
valve,  the  operators  are  alerted  if  the  RCS 
pressure  exceeds  a  conservative  preset  value 
and  a  suction  isolation  valve  is  not  fully 
closed.  The  modified  OPI  setpoint  further 
minimizes  the  potential  of  opening  the.  RHRS 
suction  isolation  valves  %«rhile  the  RCS 
pressure  is  above  the  design  pressure  of  the 
RHRS.  The  modified  OPI  setpoint  wiH 
continue  to  prevent  the  RHRS  suction 
isolation  valves  from  being  opened  while  the 
RCS  pressure  is  above  the  RHRS  design 
pressure.  The  removal  of  the  ACL  the  change 
in  the  interval  of  surveillance  requirement 
4.4.9-3.2,  and  the  OPI  setpoint  modiTication  do 
not  result  in  any  event  previously  deemed 
incredible  being  made  credible. 

Thus,  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  analyses  presented  in  WCAP- 
12927  indicate  a  significant  reduction  in  the 
frequency  of  an  interfacing  system  LOCA  and 
in  the  failure  probabilities  for  the  RHRS  in 
the  short-term  and  long-term  cooling  phases 
associated  with  the  removal  of  the  ACL  The 
modified  OPI  setpoint  of  365  psig  further 
minimizes  the  potential  of  opening  the  RHRS 
suction  isolation  valves  while  the  RCS 
pressure  is  above  the  design  pressure  of  the 
PvHRS.  The  removal  of  the  ACI  will  have  a 
positive  impact  on  the  availability  of  the 
RHRS  relief  valves  for  mitigating  cold 
overpressure  events.  Consequently,  the 
change  in  the  interval  of  surveillance 
requirement  4.4.9.3.2  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street  Waynesboro.  Georgia 
30830. 


Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman.  Sanders.  Lockerman 
and  Ashmore,  Candler  Building,  Suite 
1400, 127  Peachtree  Street.  NE.,  Atlanta. 
Georgia  30303-1810. 

NRC  Project  Director:  David  B. 
Matthews 

Indiana  Michigan  Power  Company. 
Docket  Nor  50-315  and  50-31«.  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2.  Berrien  County,  Michigan 

Date  of  amendment  request:  February 
15.1991 

Description  of  amendment  request: 
The  amendments  would  revise 
Technical  Specification  (TS)  5.6.1.1 
"Criticality  -  Spent  Fuel,"  to  allow 
Westinghouse  fuel  in  Region  I  of  the 
spent  fuel  pool  which  is  currently 
arranged  in  a  3-out-of-4  storage  array 
with  one  storage  location  empty  to  be 
arranged  in  a  "checkerboard"  pattern 
where  highly  reactive  fuel  would  be 
alternated  with  adequately  burnt  fuel 
with  no  empty  storage  locations. 
Additionally,  minor  administrative 
changes,  i.e.,  page  renumbering  and 
corrections  to  Table  titles  are  being 
made. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Per  10  CFR  sa92.  a  proposed  amendment  to 
an  operating  license  will  not  involve  a 
significant  hazards  consideration  if  the 
proposed  amendment  satisfies  the  following 
three  criteria: 

(1)  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  analyzed, 

(2)  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident^om  any 
accident  previously  analjTed  or  evaluated,  or 

(3)  Does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Criterion  1  , 

Westinghouse  has  performed  analyses  that 
demonstrate  the  acceptability  of  the 
proposed  changes  with  regard  to  criticality. 
The  analyses  demonstrate  that  fuel  stored  in 
the  spent  fuel  pool  will  remain  subcritical 
under  design  basis  conditions.  However, 
accidents  or  incidents  can  take  place  which 
would  increase  reactivity  such  as  dropping  a 
fuel  assembly  between  the  rack  and  pool 
wall  or  inadvertently  placing  a  fuel  assembly 
in  the  wrong  location.  For  those  conditions, 
the  double  contingency  principle  of  ANSI 
N16.1-1975  can  be  applied.  That  principle 
states  that  one  is  not  required  to  assume  two 
unlikely,  independent,  concurrent  events  to 
ensure  protection  against  criticality.  Thus,  the 
presence  of  greater  than  or  equal  to  2400  ppm 
of  soluble  boron  in  the  spent  fuel  pool  can  be 
assumed  as  a  realistic  initial  condition,  since 
not  assuming  it  would  be  a  second  unlikely 
event.  The  reactivity  of  the  fuel  stored  in  the 


spent  fuel  pool  would  be  decreased  by  about 
0.25  delta-k.  with  approximately  2000  ppm  of 
boron;  that  is,  for  an  accident  or  an  incident 
resulting  in  an  increase  in  reactivity,  k^ 
would  remain  less  than  or  equal  to  0.95  due 
to  the  effect  of  the  dissolved  boron.  In 
addition,  paragraph  2.3  of  the  SER  related  to 
Amendments  118  and  104  for  Cook  Nuclear 
Plant  Units  1  and  2,  respectively,  states  that 
"the  reactivity  reduction  due  to  the  required 
pool  boration  of  2400  ppm  of  boron  more  than 
offsets  the  potential  reactivity  increases  from 
postulated  fuel  mishandling  accidents."  It  is 
concluded  that  the  proposed  T/Ss  changes 
should  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  a 
previously  analyzed  accident. 

Criterion  2 

The  Westinghouse  analyses  demonstrate 
continued  acceptability  of  the  spent  fuel  pool 
regarding  criticality.  The  T/Ss  changes  will 
not  result  in  physical  changes  to  the  plant 
(other  than  to  the  fuel  assemblies,  which 
were  the  subject  of  the  Westinghouse 
analyses).  Therefore,  we  believe  the 
proposed  T/Ss  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  pre\iously  evaluated. 

Criterion  3 

Westinghouse  has  performed  analyses  that 
demonstrate  the  acceptability  of  the 
proposed  changes  wi^  regard  to  criticality. 
The  analyses  demonstrate  that  the  fuel  stored 
in  the  spent  fuel  pool  will  remain  subcritical 
under  design  basis  conditions.  However, 
accidents  or  incidents  can  take  place  which 
would  increase  reactivity  such  as  dropping  a 
fuel  assembly  between  the  rack  and  pool 
wall  or  inadvertently  placing  a  fuel  assembly 
in  the  wrong  location.  For  those  conditions, 
the  double  contingency  principle  of  ANSI 
N18.1-1975  can  be  applied.  That  principle 
states  that  one  is  not  required  to  assume  two 
unlikely,  independent,  concurrent  events  to 
ensure  protection  against  criticality. 

Thus,  the  presence  of  greater  than  or  equal 
to  2400  ppm  of  soluble  boron  in  the  spent  fuel 
pool  can  be  assumed  as  a  realistic  initial 
condition,  since  not  assuming  it  would  be  a 
second  imlikely  event.  The  reactivity  of  the 
fuel  stored  in  the  spent  fuel  pool  would  be 
decreased  by  about  0.25  de!ta-k,  with 
approximately  2000  ppm  of  boron:  that  is.  for 
an  accident  or  an  incident  resulting  in  an 
increase  in  reactivity,  kta  would  remain  less 
than  or  equal  to  0.95  due  to  the  effect  of  the 
dissolved  boron.  In  addition,  paragraph  2.3  of 
the  SER  related  to  Amendment  118  and  104 
for  Cook  Nuclear  Plant  Units  1  and  2, 
respectively,  states  that  "the  reactivity 
reduction  due  to  the  required  pool  boration  of 
2400  ppm  of  boron  more  than  offsets  the 
potential  reactivity  increases  from  postulated 
fuel  mishandling  accidents."  It  is  concluded 
that  the  proposed  T/Ss  changes  should  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewea  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Further,  the  staff^  notes  that  the 
remaining  changes  are  administrative  in 
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nature.  Therefore,  these  changes  would 
not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  analyzed, 

(2)  Create  the  possibility  of  an  new  or 
di^erent  kind  of  accident  from  any 
accident  previously  analyzed  or 
evaluated,  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  L.  B.  Marsh. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request-  January 
7,1992 

Description  of  amendment  request- 
The  proposed  amendment  would  clarify  - 
the  applicability  of  surveillance 
requirements  for  equipment  out  of 
service,  and  for  equipment  not  required 
to  be  operable  by  Technical 
Spec^ications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.92(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  the  essence  of  which,  is 
presented  below: 

This  proposed  change  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  will  not  significantly 
increase  the  probability  or 
consequences  of  an  accident,  because 
surveillance  testing  normally  verifies 
system  or  component  operability,  as 
opposed  to  discovering  inoperability. 
Clarification  of  surveillance 
applicability  while  the  plant  is  shut 
down  and  equipment  is  not  operable,  or 
not  required  to  be  operable,  is 
considered  an  administrative  change. 
This  change  does  not  alter  the 
availability  or  condition  of  applicable    ~ 
equipment  and,  therefore,  does  not  alter 
the  accident  analyses  or  their 
conclusions  associated  with  that 
equipment. 

.  2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  because 


surveillance  requirements  to  verily 
operability  will  continue  to  be 
performed  in  accordance  with  the 
Technical  Specifications  at  the  specified 
surveillance  interval.  This  change  will 
not  affect  the  design  of  the  plant  and 
will  not  allow  the  plant  to  be  operated 
outside  the  currently  allowed  modes  of 
operation. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  clarification  of 
Specification  4.0  will  not  affect 
equipment  reliability  when  that 
equipment  is  required  to  be  operable. 
The  Limiting  Conditions  for  C)peration 
and  associated  remedial  action 
statements  govern  operability  of  the 
equipment  subject  to  surveillance.  This 
change  does  not  alter  these 
specifications  or  their  applicability. 
Guidance  has  been  provided  in  the 
Federal  Register  (51  FR  7744)  for  the 
application  of  standards  to  license 
change  requests  for  determination  of  the 
existence  of  amendments  that  are  not 
considered  likely  to  involve  significant 
hazards  considerations.  This  proposed 
amendment  does  not  involve  a 
significant  relaxation  of  the  criteria  used 
to  establish  safety  limits,  a  significant 
relaxation  of  the  bases  for  the  limiting 
safety  system  settings,  nor  a  significant 
relaxation  of  the  bases  for  the  limiting 
conditions  for  operations.  Therefore, 
based  on  the  guidance  provided  in  the 
Federal  Register  and  the  criteria 
established  in  10  CFR  50.92.  the 
proposed  change  does  not  constitute  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578 

Attorney  for  licensee:  John  A.  Ritsher, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624 

NRC  Project  Director:  Walter  R. 
Butler 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  amendment  request:  March  24. 
1988,  as  supplemented  December  23, 
1991.  The  March  24, 1988  submittal  was 
published  in  the  Federal  Register  on 
May  4, 1988  (53  FR  15914). 

Description  of  amendment  request: 
The  proposed  amendment  will  add  a 


license  condition  requiring  the  licensee 
to  implement  and  maintain  its  Integrated 
Implementation  Schedule  Program  nan. 
This  Program  Plan  will  provide  a 
methodology  to  be  followed  for 
scheduling  plant  modifications  and 
engineering  evaluations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  this  proposed  change  will  not  involve  a 
■igniflcant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

The  proposed  change  would  require  the 
implementation  of  the  OS  methodology 
described  in  the  Program  Plan.  As  such,  it 
requires  that  NNECO  establish  an 
administrative  means  for  tracking, 
prioritizing,  and  scheduling  NRC-required 
plant  modifications  and  engineering 
evaluations,  and  licensee-identified  plant 
improvement  projects.  This  methodology  is 
intended  Xo  enhance  plant  safety  by  more 
effectively  controlling  the  number  and 
scheduling  of  plant  modificatiaDS,  thereby 
assuring  that  issues  required  for  safe 
operation  of  the  plant  receive  priority  and  are 
completed  in  a  timely  manner. 

Because  the  license  oonditiaD  addresses 
only  an  administrative  scheduling 
mechanism,  it  does  not  affect  directly  the 
design  or  operation  of  the  plant  Therefore, 
no  accident  analyses  are  affected  and  the 
proposed  change  does  not  increase  the 
probability  or  consequences  of  any 
previously  evaluated  accident 

2.  Operation  of  the  facility  in  accordance 
with  this  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  discussed  above,  the  proposed  Ucense 
condition  establishes  a  new  requirement 
relating  to  scheduling  of  modifications  and 
engineering  evaluations.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  hY>m  any  previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  this  proposed  change  will  not  involve  a 
significant  reduction  in  any  margin  of  safety. 

As  discussed  above,  the  proposed 
license  condition  establishes  a  new 
administrative  requirement  intended  to 
~  enhance  public  safety  and  reliable  plant 
operation.  It  does  not  affect  any 
accident  analysis  or  involve  any 
modification  to  the  plant  configuration 
or  operation.  Therefore,  the  proposed 
change  does  not  involve  a  reduction  in 
any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
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proposes  to  determine  that  the 
amendment  request  involves  no 
signiHcant  hasards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike,  Norwich. 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  ft  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  08103-3499. 

NRC  Project  Director  John  F.  Stolz 

Omaha  Public  Power  District.  Docket 
Na  50-285,  Fact  Calhoua  Station,  Unit 
No.  1,  Washkigtoii  Caonty.  Ncbcaka 

Date  of  amendment  request: 
September  20, 1991 

Description  of  amendment  request- 
The  proposed  amendment  to  the 
Technical  Specifications  would  change 
the  limitations  associated  with  the 
Regulatory  Control  Element  Assembly 
(CEA)  insertion  limits  during  hot 
standby  and  power  operations  for 
Technical  Specifications  2.10.2f7)  and 
2.10.2{7)c.  Also,  the  proposed 
amendment  modifies  Technical 
Specification  2.10.2(9)b(i)  to  achieve 
consistency  with  the  Combustion 
Engineering  (CE)  Standard  Technical 
Specifications  (STS)  as  contained  in 
NUREG-0212,  Revision  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  first  part  of  the  proposed 
amendment  to  the  Technical 
Specifications  deals  with  limitations 
associated  with  Regulatory  CEA 
insertion  limits.  As  required  by  10  CFR 
S0.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  proposed  amendment  does  not  involve 
a  significant  hazards  consideration  because 
the  operation  of  Fort  Calhoun  Station  in 
accordance  with  this  amendment  would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed 
amendment  changes  the  CEA  long  term 
insertion  limits  in  the  third  (or  longest  time 
interval)  category  from  "14  EFPD  [Effective 
Full  Power  Days]  per  calendar  year"  to  "14 
EFPD  per  fuel  cycle."  Since  a  fuel  cycle  is 
greater  than  a  calendar  year,  the  proposed 
changes  are  more  conservative.  Evaluation  of 
the  impact  of  CEA  insertions  on  the  fuel 
residing  in  the  core  for  a  given  hiei  cycle  is 
also  more  appropriate  than  evaluating  the 
insertions  on  a  calendar  year  basis,  which 
may  impact  two  fuel  cycles. 

(2]  Create  the  possibility  of  a  new  or 
different  kind  of  accident.  It  has  been 
determined  that  a  new  or  different  type  of 
accident  is  not  created  because  no  new  or 
different  modes  of  operation  result  from  this 
change. 

(3)  Involve  a  sipiificant  redaction  in  Urn 
margin  of  safety.  Hie  CEA  ineertioe  duration 


limits  proposed  by  this  change  are  more 
conservative  than  the  current  Technical 
Speciflcations.  Therefore,  the  margin  of 
safety  remains  unchanged. 

The  second  part  of  the  proposed 
amendment  to  the  Technical 
Specifications  deals  with  achieving 
consistency  with  the  CE  Standard 
Technical  Specifications  (STS).  As 
required  by  10  CFR  50.91(a).  the  licensee 
has  provided  its  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  is  presented  below: 

The  proposed  amendment  does  not  involve 
a  significant  hazards  consideration  because 
the  operation  of  Fort  Calhoun  Station  in 
accordance  with  this  amendment  would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
result  in  a  consistency  between  the  Fort 
Calhoun  Station  Technical  Specifications  and 
the  ^nJREG-0212  Revision  2  CE  Standard 
Technical  Specifications  for  the  STS  3/4.iai 
exception  on  required  shutdown  margin 
during  measurement  of  CEA  worths. 
Maintaining  an  available  shutdown  maj^in 
e(]nivalent  to  at  least  the  highest  estimated 
CEA  worth  during  CEA  werth  measurement 
ensures  the  reactor  can  be  adequately  shut 
down  if  die  need  arises.  Thus,  the  proposed 
change  establishes  a  consistency  with  the 
STS  while  not  significantly  deviating  from  the 
existing  Specifications  2.10.2(g)b(i)l  and 
2.10.2(g)b(i)2  and  does  not  increase  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  It  has  been  determined 
that  a  new  or  different  type  of  accident  is  not 
created  because  no  new  or  different  modes  of 
operation  are  proposed  for  the  plant. 
Maintenance  of  an  adequate  available 
shutdown  margin,  defined  as  the  reactivity 
equivalent  to  the  highest  estimated  CEA 
worth,  prevents  possibility  of  a  new  or 
different  kind  of  accident. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  available  shutdown 
margin  is  allowed  to  be  reduced  for  CEA 
measurements  which  confirm  core  design  and 
further  insure  shutdown  margin  Mode  1 
operations.  The  brief  time  period  the 
shutdown  margin  is  reduced  is  deemed 
acceptable  as  confirmed  by  the  current 
allowed  reduction  for  shutdown  CEA  worth 
measurements  and  also  in  the  CE  Standard 
Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.92(c)  ate 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  21S 
South  15th  Street,  Omaha.  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf.  Lamb. 
Leiby,  and  MacRae.  1333  New 


Hampdure  Avenue.  N.W..  Washington. 
D.C.  20036 
NRC  Project  Director  John  T.  Larkins 

Pennsylvania  Power  and  Light 
Company,  Docket  Na  50-387, 
Susquehanna  Steam  Electric  Station, 
Unit  1.  Luzeme  County.  Pennsylvania 

Date  of  amendment  request: 
December  11, 1991 

Description  of  amendment  request- 
The  proposed  amentiment  would  change 
the  Technical  Specifications  in  support 
of  the  ensuing  Unit  1,  Cycle  7  reload 
(U1C7).  Changes  to  the  following 
Technical  Specifications  and  Bases  are 
requested: 

a.  3/4.2.lAverage  Planar  Linear  Heat 
Gen^ation  Rate 

b.  3/4.2.2APRM  Setpoints 

c.  3/4.2.3Minimum  Critical  Pow.er 
Ratio 

d.  3/4.2.4Linear  Heat  Generation  Rate 

e.  3/4.4.lRecirculation  System  (Two 
Loop  Operation) 

f.  3/4.4.lRecirculation  System  (Single 
Loop  Operation) 

g.  5.3.lFuel  Assemblies  The  references 
discussed  in  the  analysis  below  are 
available  with  the  incoming  application. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5a91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  following  three  questions  are 
addressed  for'eadt  of  the  proposed  Technical 
Specification  changes: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

a.)  Specification  3/4.il,  Average  Planar 
Linear  Heat  Generation  Rate 

The  changes  to  this  specification  are 
completely  editorial  in  nature  in  that  they 
reflect  that  there  will  be  no  8X8  fuel  in  the 
UlC7  core,  and  therefore  all  references  to  it 
are  being  removed.  Also,  references  to 
"ANF'  are  updated  to  "SNP." 

1.  No.  The  changes  are  totally  editorial  in 
nature.  No  limits  are  being  changed. 
References  to  ANF  8X8  fuel  are  dropped 
since  this  fuel  type  will  not  reside  in  the 
UlC7  core.  These  changes  cannot  impact  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  No.  See  1.  at>ove. 

3.  No.  See  1.  above. 

b.]  Specification  3/4.2.2,  APRM  Setpoints 
The  changes  to  ttiis  specification  are 
editorial  in  natort.  They  update  "ANF* 
Inferences  to  "SNP,"  correct  Mwrds  that  were 
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inadvertently  re  vetted,  and  relocate  some 
figure  labels. 

1.  No.  Each  change  cited  above  is  editorial 
in  nature.  No  tedmical  changes  are  iHt>posed 
that  could  impact  any  previously  evaluated 
event. 

2.  No.  See  1.  above. 

3.  No.  See  1.  above. 

c]  Specification  3/4.2.3,  Minimum  Critical 
Power  Ratio  [MCPRJ 

The  changes  to  this  specification  support 
new  MCPR  operating  limits  based  on  the 
PP&L  reactor  analysis  methods  described  in 
Reload  Summary  Report  Reference  3.  The 
limits  calculated  for  UlC7  will  be  a  function 
of  scram  speed.  Therefore,  the  requirements 
have  been  revised  to  reflect  this  basis. 

1.  No.  The  MCPR  Operating  Limits  for 
UlC7  were  generated  using  PPSL's  reactor 
analysis  methods  described  in  PP&L  reports 
PL-NF-87-001-A  (See  Reload  Summary  Report 
Reference  1).  PL-NF-WOOS  (See  Reload 
Summary  Report  Reference  2),  PL-NF-90-001 
(See  Reload  Sununaiy  Report  Reference  3) 
and  corresponding  supplements  (See  Reload 
Simmiary  Report  References  4,  5, 6,  and  38). 
As  a  result  of  these  analyses  delta  CPRs  were 
generated,  and  after  combining  with  the 
MCPR  Safety  Limit  at  calculated  by  SNP. 
MCre  operating  limits  were  developed  as 
MCPR  versus  Percent  of  Rated  Core  Flow 
and  MCPR  versus  Percent  of  Rated  Core 
Thermal  Power.  These  limits  cover  the 
allowable  operating  range  of  power  and  flow. 
As  specified  in  nrNF-9(M)01,  seven  major 
events  were  analyzed.  These  events  can  be 
divided  into  two  categories:  Core  Wide 
Transients  and  Local  Transients;  the  wide 
transient  events  analyzed  were: 

1)  Generator  Load  Rejection  Without 
Bypass  (GLRWOB), 

2)  Feedwater  Controller  Failure  (FWCF), 

3)  Recirculation  Flow  Controller  Failure  - 
Increasing  Flow  (RFCF),  and 

4)  Loss  of  Feedwater  Heating  (LOFWH). 
As  discussed  in  PL-NF-9(H)01,  the  other 

core  wide  transients  are  non-hmiting  (i.e, 
they  would  produce  lower  calculated  delta 
CPRs  than  one  of  the  above  four  events).  The 
local  transient  events  analyzed  were: 

1)  Rod  Withdrawal  Error  (RWE).  and 

2]  Fuel  Loading  Error  (FLE). 

llie  fuel  loading  error  evaluation  includes 
analysis  of  both  rotated  and  mislocated  fuel 
assemblies. 

Sufficient  analyses  were  performed  to 
define  the  MCPR  operating  limits  as  a 
function  of  core  power,  core  fiow,  and  scram 
speed.  These  limits  were  also  determined  for 
three  plant  equipment  availability  conditions: 

1)  Main  Turbine  and  EOC-RPT  operable. 

2)  Main  Turbine  Bypass  inoperable,  and 

3)  EOC-RPT  inoperable. 
Core-Wide  Transients 

The  PP&L  RETRAN  model  and  methods 
described  in  PL-NF-a9-005  (See  Reload 
Summary  Report  RefereiKe  2),  PL-NF-9CM)01 
(See  Reload  Summary  Report  Reference  3), 
and  corresponding  supplements  (See  Reload 
Summary  Report  References  4,  5, 6  and  38). 
were  used  to  analyze  the  GLRWOB,  FWCF, 
and  RFCF  events.  The  delta  CPRs  were 
evaluated  using  the  XN-3  Critical  Power 
Correlation  (See  Reload  Summary  Report 
Reference  26)  consistent  with  the  methods 
described  in  PL-NF-90-001.  The  GLRWOB 


and  FWCF  events  were  analyzed  based  on 
an  average  scram  speed  of  4.4  feet/second 
and  the  mioimam  alkmrad  Technical 
Specification  acrani  speed.  Thus,  given  that 
these  two  events  are  limitiog.  the  Technical 
SpedficatJon  power  dependent  MCPR 
operating  limits  determined  for  UlC7  will  be 
a  function  of  scram  speed  for  the  three  plant 
equipment  availability  conditions  as 
discussed  above.  The  RFCF  event  was 
conservatively  analyzed  at  the  Tedinical 
Specification  scram  speed.  The  RFCF  event  is 
the  limiting  event  in  determining  the 
Techiucal  Specification  flow  dependent 
MCPR  operating  limits  for  UlC7.  The  delta 
CPR  results  for  the  GLRWOR  FWCF,  and 
RFCF  are  provided  in  Reload  Summary 
Report  Tables  3, 4,  and  5  respectively. 

The  LOFWH  event  was  conservatively 
analyzed  by  PP&L  using  the  steady  state  core 
physics  methods  described  in  PL-NF-90-001 
as  supplemented  in  Reload  Summary  Report 
Reference  5.  The  delta  CPR  calculated  for  the 
LOFWH  event  is  0.11  and  is  bounded  by  the 
results  of  the  three  core  wide  transients. 

Local  Transients 

The  RWE  and  FLE  (rotated  and  mislocated 
bundle)  were  analyzed  using  the 
methodology  described  in  PL-NF-87-001-A 
(See  Reload  Summary  Reference  1),  PL-NF- 
90-001  (See  Reload  Summary  Report 
References  3),  and  corresponding 
supplements  (See  Reload  Summary  Reports 
References  S  and  6).  The  delta  CPR  resulting 
from  die  RWE  analysis  (based  on  a  Rod 
Block  Monitor  setpoint  of  108%)  and  the  delta 
CPRs  resulting  from  the  FLE  analyses  are 
provided  in  Reload  Summary  Report  Table  6. 
The  results  of  these  events  are  bounded  by 
those  of  the  GLRWOB,  and  thus  these  events 
are  non-limiting  for  UlC7. 

Based  on  the  above,  the  methodology  used 
to  develop  the  new  MCPR  operating  limits  for 
the  Technical  Specifications  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Na  The  methodology  and  results 
described  above  can  only  be  evaluated  for 
their  effect  on  the  consequences  of  analyzed 
events:  they  cannot  create  new  ones.  The 
consequences  of  analyzed  events  were 
evaluated  in  1.  abovp. 

3.  No.  Based  on  1.  above,  the  methodology 
used  to  generate  the  MCPR  operating  limits 
for  UlC7  is  both  sufficient  and  conservative. 
Furthermore,  although  the  methodology  (FL- 
NF-9<M»1)  is  still  undergohig  NRC  review, 
PP&L  believes  it  meets  all  pertinent 
regulatory  criteria  for  use  in  this  application. 
Therefore,  its  use  will  not  result  in  a 
significant  decrease  in  any  margin  of  safety. 

d.)  Specification  3/4.2.4,  Linear  Heat 
Generation  Rate 

The  changes  to  this  specification  are 
editorial  in  nature.  They  delete  references  to 
8X8  fuel,  which  will  not  reside  in  the  U1C7 
core,  and  update  a  reference  from  "ANF~  to 
"SNP." 

1.  No.  The  changes  are  editorial  in  nature. 
No  technical  methods  or  limits  are  proposed 
to  be  revised:  references  are  changed  to 
reflect  the  fuel  type  that  will  reside  in  the 
UlC7  core.  These  changes  cannot  impact  the 
probabihty  or  consequences  of  any 
previously  evaluated  event. 


2.  No.  See  1.  above. 

3.  No.  See  1.  above. 

e.)  Specification  3/4.4.1,  Recirculation 
System  (Two  Loop  Operation) 

The  changes  to  this  specification  (i.e.. 
Figure  3.4.1.1.1-1)  reflect  the  results  cycle- 
specific  stability  analysis. 

1.  No.  COTRAN  core  stability  calculations 
were  performed  by  SNP  for  Unit  1  Cycle  7  to 
determine  the  decay  ratios  at  predetermined 
power/flow  conditions.  The  resulting  decay 
ratios  (See  Reload  Summary  Report  Table  2) 
were  used  to  define  operating  regions  which 
comply  with  the  interim  requirements  of  NRC 
Bulletin  Na  88-07.  Supplement  1  "Power 
Oscillations  hi  Boiling  Water  Reactors."  (See 
Reload  Summary  Report  Reference  18).  As  in 
the  previous  cycle.  Regions  B  and  C  of  the 
NRC  Bulletin  have  been  combined  into  a 
single  region  (i.e..  Region  11),  and  Region  A  of 
the  NRC  Bulletin  conesponds  to  Region  \. 

Region  I  has  been  defined  such  that  the 
decay  ratio  for  all  allowable  power/flow 
conditions  outside  of  the  region  is  less  than 
0.90.  To  mitigate  or  prevent  the  consequences 
of  instability,  entry  into  this  region  requires  • 
manual  reactor  scram.  Region  11  has  been 
defined  such  that  the  decay  ratio  for  ail 
allowable  power/flow  conditions  outside  of 
the  region  (excluding  Region  I)  is  less  than 
0.75.  For  Unit  1  Cycle  7,  Region  II  must  be 
immediately  exited  if  it  is  inadvertently 
entered. 

in  addition  to  the  region  definitions,  PP&L 
has  performed  stability  tests  in  SSES.  Unit  2 
over  the  course  of  Cycles  2, 3  and  4  to 
demonstrate  stable  reactor  operation  with 
SNP  9X9  fuel.  The  test  conditions  covered  a 
range  from  a  mixed  core  of  SNP  9X9  and  GE 
exSR  fuel  (Cycles  2  and  3)  to  a  full  core  of 
SNP  9x9  fuel  (Cycle  4).  Reload  Summary 
Rieport  Reference  19  provided  an  NRC 
evaluation  of  the  test  data  and  concluded 
that  the  use  of  9X9  fuel  does  not  produce 
significant  changes  in  stability  behavior  as 
compared  to  BWRs  loaded  standard  8X8  fuel. 
Based  on  the  above,  operation  within  the 
limits  specified  by  the  proposed  changes  will 
ensure  that  tlie  probability  and  consequences 
of  unstable  operation  will  not  significantly 
increase. 

2.  No.  The  methodology  described  above 
can  only  be  evaluated  for  its  effect  on  the 
consequences  of  unstable  operation;  it  cannot 
create  new  evrats.  The  consequences  were 
evaluated  in  1.  above. 

3.  No.  Ff>&L  believes  that  the  use  of 
Technical  Specifications  that  comply  with 
NRC  Bulletin  88-07  Supplement  1,  and  the 
tests  and  analyses  described  above,  provide 
assurance  that  SSES.  Unit  1  Cycle  7  will 
comply  with  General  I3esign  Criteria  12, 
Suppression  of  Reactor  I>ower  Oscillations. 
This  approach  is  consistent  with  the  SSES, 
Unit  1  Cycle  6  method  for  addressing  core 
stability  (See  Reload  Summary  Report 
References  10  and  11).  Therefore,  no  margin 
of  safety  will  be  significantly  reduced  as  a 
result  of  die  proposed  changes. 

/.)  Specification  3/4.4.1,  Recirculation 
System  (%ngle  Loop  Operation) 

The  changes  to  this  specification  are  eitlter 
evaluatsd  above  or  an  editorial  in  nature. 
The  changes  tO'tbe  sii^e  losp  limits  for 


2600 


Federal  Register  /  Vol.  57,  No.  14  /  Wednesday,  January  22.  1992  /  Notices 


SpeciHcation  3.2.3  are  the  result  of  the  MCPR 
operating  limit  analyses  evaluated  above. 

1.  No.  the  changes  are  either  evaluated 
elsewhere  in  the  No  Signiflcant  Hazards 
Considerations  evaluation,  or  are  editorial  in 
nature. 

2.  No.  See  1.  above. 

3.  No.  See  1.  above.    Ig.)  Specification 
5.3.1,  Fuel  Assemblies 

The  proposed  changes  reflect  that  the  UlC7 
core  will  contain  only  9X9  fuel,  and  the 
reference  to  Zircaloy-2  cladding  has  been 
editorially  relocated  for  consistency  with  the 
wording  in  the  Susquehanna,  Unit  2 
Technical  Specifications. 

1.  No.  The  proposed  changes  are  editorial 
to  reflect  the  configuration  of  the  UlC7  core, 
(i.e..  all  9X9  fuel),  and  to  insert  a  minor  word 
change  for  clarity  and  consistency  with  the 
Unit  2  Technical  Specifications.  These 
changes  cannot  impact  the  probability  or 
consequences  of  any  previously  evaluated 
event. 

2.  No.  See  1.  above. 

3.  No.  See  2.  above. 
The  NRC  staff  has  reviewed  the 

licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW.. 
Washington,  D.C.  20037 

NRC  Project  Director  Charles  L. 
Miller  - 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
December  11, 1991 

Description  of  amendments  request: 
The  proposed  change  removes  the  3.25 
limitation  for  three  consecutive  intervals 
from  Technical  Specification  (TS)  4.0.2. 
It  also  clarifies  the  Bases  for  TS  4.0.2  to 
reflect  the  increased  flexibility  for 
scheduling  surveillances  in  accordance 
with  the  guidance  provided  by  Generic 
Letter  89-14,  "Line-Item  Improvements  in 
Technical  Specifications-Removal  of  the 
3.25  Limit  on  Extending  Surveillance 
Intervals. " 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated.  The  surveillance  intervals  will 
continue  to  be  constrained  by  the  25  percent 
limit.  For  surveillance  required  during 
refueling  shutdown,  the  risk  associated  with 
exceeding  the  3.25  limit  is  outweighed  by  the 
risk  associated  with  a  forced  shutdown  to 
perform  the  surveillance.  In  addition,  deletion 
of  the  3.25  limit  actually  realizes  a  safety 
benefit  by  permitting  surveillance  intervals  to 
be  extended  such  that  performance  of  "at 
power"  surveillance  may  be  accomplished 
while  the  plant  is  shut  down,  thus  minimizing 
the  risk  of  an  unnecessary  transient.  Existing 
equipment  surveillance  requirements  are  not 
affected  by  this  license  amendment  and  the 
extension  of  surveillance  intervals  will 
continue  to  be  limited  by  the  allowable  25 
percent  extension  limit  discusBed  above.  The 
equipment  on  which  the  surveillances  are 
being  performed  will  continue  to  be  proven 
operable  and  will  continue  to  he  available  to 
respond  to  and  mitigate  any  previously 
evaluated  transients  or  accidents.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
proposed  change  would  not  result  in  any 
physical  alteration  to  any  plant  system,  nor 
would  there  l>e  a  change  in  the  method  in 
which  any  safety  related  system  performed 
its  function.  The  change  would  not  result  in 
any  equipment  being  operated  in  a  manner 
different  than  that  in  which  it  was  designed 
to  be  operated. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
Deletion  of  the  3.25  limit  will  not  significantly 
affect  equipment  reliability,  rather  it  will 
reduce  the  potential  for  interrupting  normal 
plant  operation  due  to  surveillance 
scheduling.  Surveillance  intervals  will 
continue  to  be  constrained  by  the  25  percent 
limit  which  is  sufficient  to  ensure  reliability 
for  surveilled  equipment.  The  added 
flexibility  in  scheduling  surveillances 
afforded  by  deletion  of  the  3.25  limit  should 
have  a  positive  safety  benefit  by  allowing 
surveillances  to  be  performed  under 
appropriate  plant  conditions. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  P.  O. 
Box  1369,  Dothan,  Alabama  36302 

Attorney  for  licensee:  James  H.  Miller, 
III,  Esq..  Balch  and  Bingham,  P.  O.  Box 
306, 1710  Sixth  Avenue  North, 
Birmingham,  Alabama  35201 

NRC  Project  Director:  Elinor  G. 
Adensam 


Southern  California  Edison  Company,  et 
al.,  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station,  Unit 
Nos.  2  and  3,  San  Diego  County, 
CaUfomia 


Date  of  amendment  requests: 
November  25, 1991 

Description  of  amendment  requests: 
The  licensee  proposes  to  revise 
Technical  Specifications  3/4.7.8,  "Fire 
Suppression  Systems"  and  3/4.8.1, 
"Electrical  Power  Systems."  The  first 
proposed  revision  deletes  the  existing 
surveillance  restriction  4.7.8.1.2.C  that 
requires  the  diesel  fire  pump 
surveiHance  to  be  performed  during 
shutdown.  The  second  revision  corrects 
misidentified  electrical  circuit  breakers 
listed  imder  surveillance  requirement 
4.8.1.1.1.a.  The  licensee  characterizes 
both  revisions  as  administrative 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 

The  function  of  the  fire  pump  diesel  engine 
is  to  provide  power  to  the  backup  fire  pump 
P220  for  Units  2  and  3.  Pump  P220  provides 
redundancy  to  the  two  electrical-diiven  fire 
pumps  P221  and  P222.  The  proposed  change 
clarifies  that  plant  shutdown  is  not  required 
to  perform  the  IB  month  surveillance  of  the 
diesel  engine.  This  clarifies  that  performance  - 
of  the  surveillance  is  allowed  at  any  time, 
including  when  one  or  both  Units  2  or  3  are  in 
operation.  Action  statement  3.7.8.1  provides 
an  allowed  outage  time  of  7  days  for  the  fire 
pump  diesel  engine.  Based  on  previous 
experience,  maintenance  is  expected  to  take 
less  than  7  days.  The  surveillance  has  no 
effect  on  plant  configuration  or  operation  and 
takes  place  in  the  yard  outside  containment. 
Therefore,  the  proposed  change  will  not 
significantly  increase  the  probability  or 
consequences  of  previously  evaluated 
accidents. 

The  A.C.  sources  of  the  electrical  power 
system  provide  a  source  of  power  from  the 
otfsHe  transmission  network.  The  proposed 
change  corrects  a  misidentification  of  tie 
breakers  2A0417  and  2A0619  for  Unit  3.  This 
is  an  editorial  change  and  has  no  effect  on 
the  plant.  Therefore,  the  proposed  change 
will  not  significantly  increase  the  probability 
or  consequences  of  previously  evaluated 
accidents. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 
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The  18  month  interval  of  the  fire  pump 
diesel  engine  inspection  is  unaffected  by  the 
proposed  Technical  Specification  change  so 
that  reliability  and  availabilit]^  of  the  diesel 
engine  are  unaffected.  There  is  no  change  in 
the  design,  configuration  or  accident  analysis 
assumptions  of  the  facility.  This  surveillance 
is  performed  in  the  yard  area  outside 
containment  and  has  no  effect  on  plant  status 
or  operation.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  Technical  Specification 
change  to  the  A.C.  Power  Sources  is  a 
correction  of  a  misidentification  of  two  circuit 
breakers.  This  is  an  editorial  change  and  has 
no  effect  on  facility  conAguration  or 
operation.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

The  proposed  change  to  the  fire  pump 
diesel  engine  Surveillance  requirement  does 
not  change  the  18  month  inspection  interval. 
Performing  the  surveillance  typically  renders 
the  diesel  engine  INOPERABLE  for 
approximately  labours,  and  the  combined 
surveillance  and  maintenance  hav3  been 
performed  within  the  7  day  allowed  outage 
time.  Additionally,  the  intertie  with  the  Unit  1 
fire  suppression  system  can  be  used  as  an 
alternate  backup.  There  is  no  change  in  the 
reliability  or  availability  of  this  redundant 
equipment.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  the  electrical 
systems  Surveillance  Requirements  corrects  a 
misidentification  of  two  circuit  breakers.  It  is 
an  editorial  change  and  does  not  affect 
facility  configuration,  operation,  or  accident 
analysis  assumptions.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50,92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California.  P.O.  Box  19557,  Irvine, 
California  92713 

Attorney  for  licensee:  James  A. 
Beoletfo,  Esquire,  Southern  California 
Edison  Company,  P.O.  Box  800, 
Rosemead,  California  91770 

NRC  Project  Director:  Theodore  R. 
Quay 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  «uid  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  amendment  request: 
November  27. 1991  (TS  91-16) 


Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  amendment  would  modify  Table 
3.3-3  (Engineered  Safety  Feature 
Actuation  System  Instrumentation).  Item 
7  (Loss  of  Power),  by  replacing  the 
reference  to  Action  Statement  20  with 
reference  to  new  Action  Statements  34 
or  35.  Items  7.a.2  and  7.b,  which  address 
the  6.9-kilovolt  (kv)  shutdown  board 
load  shedding  and  degraded  voltage 
instrumentation,  would  then  reference 
Action  Statement  34.a  and  result  in 
retaining  the  present  required  actions  in 
the  event  that  the  number  of  operable 
channels  is  one  less  than  the  Total 
Number  of  Channels  listed  in  the  table. 
However,  in  the  event  that  the  number 
of  operable  channels  is  less  than  the 
Total  Niunber  of  Channels  listed  in  the 
table  by  more  than  one,  the  new  Action 
Statement  34.b  would  allow  continued 
operation  provided  that  the  associated 
6.9-kv  shutdown  board  is  declared 
inoperable  and  the  actions  specified  in 
Specification  3.8.2.1  or  3.8.2.2  (as 
applicable)  are  complied  with. 

Item  7.a.l  of  Table  3.3-3  addresses 
operability  of  the  6.9-kv  shutdown  board 
diesel  generator  start  instrumentation. 
In  the  event  that  the  number  of  operable 
channels  is  less  than  the  Total  Number 
of  Channels  by  one  or  more,  the  new 
Action  Statement  35  would  require  that 
the  diesel  generator  be  declared 
inoperable  and  Specification  3.8.1.1  or 
3.8.1.2  (as  applicable)  be  complied  with. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below. 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c].  Operation  of 
Sequoyah  Nuclear  Plant  in  accordance  with 
the  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  changes  to  existing  TS  Table  3.3-3 
action  requirements  for  loss  of  power 
instrumentation  that  creates  the  new  Actions 
34  and  35  only  affect  the  requirements  for 
instrumentation  inoperability.  These  actions 
do  not  alter  plant  configurations  for  accident 
mitigation  equipment,  but  pfovide  acceptable 
time  requirements  for  inoperabilty  and 
provide  for  instrumentation  conditions  that 
are  consistent  with  plant  design.  The  revised 
actions  will  not  disable  safety-related 
instrumentation  outside  of  the  TS 
requirements  for  the  associated  accident 
mitigation  equipment  or  allow  inappropriate 
inhibits  to  safety  functions  and,  therefore, 
will  not  significantly  increase  the 
consequences  of  an  accident.  The  functions 
of  the  instrumentation  remain  the  same:  only 


the  actions  for  inoperability  are  modified. 
The  proposed  changes  to  these  TS  actions  do 
got  alter  plant  equipment  configurations  such 
that  the  potential  for  an  accident  is  impacted. 
The  affected  instrumentation  and  associated 
equipment  are  utilized  for  accident  mitigation 
and  are  not  considered  to  be  the  source  of 
any  accident.  Therefore,  the  probability  of  an 
accident  previously  evaluated  is  not 
increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

As  discussed  above,  only  accident 
mitigation  equipment  is  affected  by  the 
proposed  changes.  The  equipment  functions 
have  not  been  altered;  only  the  actions  for 
inoperability  have  been  modified  to  allow 
TS-required  testing.  Therefore,  no  equipment 
postulated  to  created  an  accident  is 
impacted,  and  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  increased. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

These  proposed  changes  do  not  alter  the 
functions  of  any  safety-related  equipment.  All 
accident  mitigation  functions  will  remain  the 
same,  and  actions  for  inoperable 
instrumentation  will  provide  for  TS-required 
testing.  This  will  allow  for  operability  testing 
of  equipment  used  to  mitigate  accidents  to 
ensure  margins  of  safety  are  not  impacted. 
The  changes  to  the  actions  for  inoperable  loss 
of  power  instrumentation  are  still  consistent 
with  the  actions  for  the  associated 
equipment.  Therefore,  a  significant  reduction 
in  any  margin  of  safety  is  not  involved  as  a 
result  of  the  proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street.  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
KnoxviUe.  Tennessee  37902. 

NRC  Project  Director.  Frederick  J. 
Hebdon 

The  Cleveland  Electric  Illuminating 
Company.  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company. 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  No.  1,  Lake  County,  Ohio 

Date  of  amendment  request 
December  18, 1991 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  5.3.2  to  allow 
the  use  of  a  control  rod  design 
containing  hafnium  metal  and/or  boron 


2802 


Federal  Regbter  /  Vol.  57.  No.  14  /  Wednesday,  January  22.  1992  /  Notices 


carbide  powder  as  a  neutron  absorbing 
material. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiflcant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not 
involve  a  si^iificant  increase  in  the 
probabihty  or  consequences  of  an 
accident  previously  evaluated: 

The  use  of  ha&iium  as  a  neutron  absorbing 
material  has  been  specificially  approved  by 
the  NRC  for  use  in  BWR  control  rod 
assemblies.  Use  of  approved  control  rod 
designs  and  materials  will  not  significantly 
alter  the  neutron  absorption  (reactivity 
worth),  mechanical  properties  (e.g.  corrosion 
resistance)  or  other  functional  characteristics 
(e.g:  weight  and  dimensions)  of  the  control 
rods.  The  control  rods  are  designed  to  be 
neutronically  and  physically  compatible  with 
the  existing  rod  design.  Since  their 
characteristics  are  similar  to  the  existing 
design,  the  probability  of  an  accident  and  the 
consequences  of  an  accident  are  not 
significantly  increased.  The  proposed  change 
does  not  alter  the  required  number  of  control 
rods  nor  does  it  a^ect  any  of  the 
specifications  relating  to  the  control  rods  (e.g. 
the  shutdown  margin  and  scram  timing 
requirements  are  unaffected).  Therefore,  the 
proposed  change  will  not  involve  a 
signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated: 

The  use  of  NRC  approved  control  rod 
designs  using  hafnium  as  an  absorber 
material  does  not  produce  any  new  mode  of 
plant  operation  or  alter  the  control  rods  in 
such  a  way  as' to  affect  their  function  or 
operability  since  the  new  control  rods  are 
designed  to  be  compatible  with  the  existing 
control  rods.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve  a 
ligniHcant  reduction  in  a  margin  of  safety: 

The  proposed  change  does  not  significantly 
affect  the  neutronic  or  mechanical 
characteristics  of  the  control  rods  since  the 
hafnium-containing  control  rods  are  designed 
to  be  compatible  with  the  existing  design  and 
reload  licensing  criteria,  therefore,  there  is  no 
significant  change  in  the  margin  of  safety.  It 
does  not  change  the  required  number  of 
existing  control  rods.  It  does  not  affect  the 
existing  Technical  Specifications  related  to 
control  rods  i.e.,  required  shutdown  margin, 
•cram  time,  etc.  The  margins  of  safety  will  be 
veriRed  in  accordance  with  10  CFR  50.59  as 
part  of  the  reload  development  and  review 
process.  Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's. analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 


Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiHcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street.  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw,  Pittman.  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  John  N. 
Hannon. 

Union  Electric  Company,  DocJcet  No.  50- 
483,  Callaway  Plant,  Unit  1.  Callaway 
County,  Missouri 

Date  of  amendment  request 
November  22, 1991 

Description  of  amendment  request 
The  proposed  changes  would  revise 
Callaway  Plant  Technical  Specifications 
(TSs)  3/4.3.2  and  3/4.7.6  concerning  the 
control  room  emergency  ventilation 
system,  and  its  associated  isolation 
instrumentation  to  allow  an  exception  to 
TS  3.0.4,  which  prevents  entry  into  an 
operational  mode  imless  the  conditions 
of  the  Limiting  Conditions  for  Operation 
are  met.  The  proposed  change  would 
allow  mode  changes  in  MODES  5  and  6, 
while  operating  in  compliance  with  the 
existing  ACTION  statements.  This 
proposed  change  is  consistent  with  the 
guidance  of  Generic  Letter  87-09,  which 
allows  exceptions  to  TS  3.0.4,  where 
existing  ACTION  statements  allow 
continued  operation  for  an  unlimited 
time  period. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  changes  to  Technical 
Specifications  3.3.2  and  3.7.6  do  not  involve  a 
significant  hazards  consideration  because 
operation  of  Callaway  Plant  with  these 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
do  not  effect  (sic)  equipment  involved  in  the 
initiation  of  previously  evaluated  accidents. 
The  probability  of  such  accidents  is  therefore 
not  increased.  The  CRfiVS  and  its  actuation 
instrumentation  function  to  mitigate  the 
consequences  of  accidents  by  maintaining 
control  room  habitability.  The  proposed 
change  does  not  alter  the  design  or  method  of 
operation  of  the  Control  Room  Emergency 
Ventilation  System  or  its  actuation 
instrumentation.  The  revised  ACTIONS 
would  allow  Callaway  Plant  to  make 
operational  changes  while  operating  in 
accordance  with  existing  ACTIONS  which 
allow  continuted  operation  for  an  unlimited 
period  of  time  after  the  system  has  been 
placed  in  its  Emergency  (recirculation]  mode 
of  operation.  Operational  MODE  changes 


within  the  bounds  of  the  ACTION  would  not 
degrade  the  capability  of  the  Control  Room 
Emergency  Ventilation  System  to  mitigate  an 
accident,  therefore,  the  consequences  of 
previously  analyzed  accidents  are  not 
increased  by  the  proposed  changes. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  The  proposed  changes . 
do  not  introduce  any  new  type  of  accident  or 
malfunction  and  the  method  and  manner  of 
plant  operation  remain  unchanged.  Since  the  - 
proposed  changes  do  not  introduce  any  new 
or  revised  failure  modes,  a  new  or  different 
kind  of  accident  could  not  occur. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  There  are  no  plant  design 
changes  involved  and  no  changes  are  being 
made  to  the  safety  limits  or  safety  system 
settings  that  would  adversely  impact  plant 
safety.  Operating  mode  changes  within  the 
constraints  of  the  action  statements  do  not 
reduce  the  level  of  protection  provided  by  the 
CREVS;  therefore,  margins  of  safety  are  not 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfled. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251  and  the  John  M.  Olin 
Library.  Washington  University,  Skinker 
and  Lindell  Boulevards,  St.  Louis, 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw.  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W., 
Washington,  DC  20037. 

NRC  Project  Director  John  N.  Hannon 

Union  Electric  Company.  Docket  No.  50- 
483,  Callaway  Plant.  Unit  1.  CaUaway 
County.  Missouri 

Date  of  amendment  request 
December  18. 1991 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Technical  Specification  4.5.2.h  to  change 
the  charging  and  safety  injection  pump 
flows  and  to  revise  the  requirements  for 
performing  a  flow  balance  test  on  an 
ECCS  subsystem. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration  which  is  presented  below: 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  becaure 
operation  of  CaUaway  Plant  with  this  change 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  Callaway  Safety 


Vermont  Y« 
CotporatioE 
Veimoat  Yi 
Vetnon,  Vei 


UMI 
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Analysis  has  been  reviewed  and  been  found 
to  be  unaffected  by  this  proposed  change. 
The  design  of  the  ECCS  piping,  valves,  and 
pumps  has  been  reviewed  and  found 
adequate  to  support  operation  with  increased 
flow.  The  Callaway  Safety  Analysis  has  been 
evaluated  based  on  the  proposed  changes  to 
the  ECCS  flow  criteria.  The  consequences  of 
any  accident  or  malfunction  of  equipment  has 
not  increased.  Performing  a  flow  balance  test 
on  just  the  affected  ECCS  Subsystem  has  no 
effect  on  any  accident  as  the  intent  of  the 
Technical  Specifications  is  being  met. 

2.  Create  the  possibiUty  of  a  new  or 
different  kind  of  accident  ^m  any 
previously  evaluated.  There  is  no  new  type  of 
accident  or  malfunction  created  and  the 
method  and  manner  of  plant  operation 
remains  unchanged. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  margin  of  safety 
remains  unaffected  since  no  design  change  is 
made  and  ECCS  operation  remains  the  same. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753  Main 
Street.  Perry,  Ohio  44061. 

Attorney  for  licensee:  Jay  Silberg, 
Esq..  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Project  Director  John  N. 
Hannon. 

Vermont  Yankee  Nuclear  Power 
Coiporation,  Docket  No.  50-271. 
Vennoat  Yankee  Nuclear  Power  StatUm. 
Vemon.  Vermont 

Date  of  amendment  request 
December  23, 1991 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Vermont  Nuclear  Power  Station's 
(VNPS)  Technical  SpeciHcations  by 
effecting  a  change  in  surveillance 
requirements  resulting  from  the  upgrade 
of  mechanical-actuated  instrumentation, 
differential  presstu-e  switches,  with  an 
analog  trip  system.  This  instrumentation 
would  provide  the  Main  Steam  Line 
High  Flow  inputs  to  the  Primary 
Containment  Isolation  System  Logic. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.92(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  to  extend  the  high 
steam  line  flow  calibration  interval  from 
every  three  months  to  once/operating  cycle 
reflects  the  replacement  of  differential 
pressure  switches  with  analog 
instrumentation.  The  proposed  calibration 


interval  is  consistent  with  those  previously 
approved  for  similar  analog  instrumentation 
utilized  at  Vermont  Yankee  (References  b,  c, 
and  d).  A  calibration  interval  of  once/ 
operating  cycle  has  been  demonstrated  to  be 
appropriate  for  similar  instrumentation 
installed  at  Vermont  Yankee.  The  requested 
change  to  the  existing  calibration  interval 
does  not  impact  any  FSAR  safety  analysis. 
Under  this  proposed  change,  operability  is 
assured  and  valve  closure  functions  for 
preventing  excessive  loss  of  reactor  coolant 
and  release  of  significant  amounts  of 
radioactive  material  from  the  nuclear  system 
process  barrier  are  provided.  Therefore,  it  is 
concluded  that  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  to  increase  the 
calibration  interval  for  high  steam  line  flow 
instrumentation  meets  the  intent  of  Technical 
Specification  requirements  for  assuring 
operation  of  equipment  as  designed.  Based 
upon  past  operational  history  for  similar 
instrumentation  installed  at  Vermont  Yankee, 
performance  of  calibration  requirements 
once/operating  cycle  will  adequately  assure 
operation  as  designed.  The  proposed  change 
does  not  involve  any  change  in  Technical 
Specification  setpoints,  plant  operation, 
redundancy,  protective  function  or  design 
basis  of  the  plant.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  represents  an 
increase  in  safety  since  existing 
instrumentation  is  t>eing  replaced  with  newer 
more  reUable  instrumentation  while 
maintaining  system  function  and  design 
basis.  The  occurrence  of  trip  system 
inoperability  during  the  performance  of 
calibration  or  following  calibration  due  to 
possible  human  error  is  reduced  by  requiring 
less  frequent  calibration.  In  addition,  the 
potential  for  inadvertent  steam  line  isolations 
or  challenges  to  plant  systems  and  operation 
is  reduced  by  providing  the  option  of 
performing  calibration  during  plant 
shutdown.  Based  upon  the  above,  it  is 
concluded  that  the  proposed  change  does  not 
involve  a  significant  reiduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224. 
Main  Street,  Brattleboro,  Vermont  05301 

Attorney  for  licensee:  John  A.  Ritsher, 
Esquire,  Ropes  and  Gray.  One 
International  Place,  Boston, 
Massachusetts  02110-2624 

NRC  Project  Director:  Walter  R. 
Butler 


Vennont  Yankee  Nudaar  P«>war 
Coiporatian,  Dodket  No.  59-271, 
Vermont  Yankee  Nudear  Power  Statkm, 
Vemon,  Veimoot 

Date  of  amendment  request 
December  27. 1991 

Description  of  amendment  request 
The  proposed  amendment  would:  (1) 
Delete  specific  supervisory  titles  from 
Section  6.2  of  the  Technical 
Specifications  relative  to  the 
composition  of  the  Plant  Operations 
Review  Committee  (PORC)  and 
authorize  the  Plant  Manager  to  appoint 
members,  and  (2)  reinstate  the 
surveillance  frequency  required  for 
testing  automatic  closure  of  the  primary 
containment  isolation  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.92(a),  the 
licensee  has  provided  its  analysis  the 
essence  of  which  is  provided  below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an        ' 
accident  previously  evaluated.  The 
proposed  amendment  is  strictly 
administrative  in  nature.  The  first  part 
of  the  proposed  amendment  removes  the 
specific  position  titles  listed  in 
Technical  Specifications  for  managerial 
personnel  responsible  for  the 
membership  on  the  Plant  Operations 
Review  Committee  (PORC).  The  quality 
of  representation  remains  unaltered.  The 
second  part  of  the  proposed  amendment 
restores  a  previously  existing 
surveillance  requirement  for  the  primary 
containment  isolation  valves,  which  was 
inadvertently  deleted  in  recent 

Amendment  No.  128  to  the  faciUty 
Operating  License.  (In  the  interim,  plant 
procedures  will  continue  to  ensure  that 
the  surveillance  is  performed.) 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  No 
physical  changes  are  being  made  to  the 
plant  and  no  new  testing  techniques  or 
procedures  are  being  proposed.  The 
proposed  amendment  does  not  affect  the 
quality  or  level  of  expertise  for 
managerial  personnel  who  constitute  the 
PORC,  and  does  not  change  the 
previously  existing  surveillance 
requirement  for  primary  containment 
isolation  valves. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed 
amendment  does  not  alter  the  existing 
criteria  for  managerial  personnel  who 
constitute  the  PORC,  nor  does  the 
proposed  amendment  change 
surveillance  requirements  for  primary 
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containment  isolation  valves  from  those 
that  existed  prior  to  issuance  of 
Amendment  No.  The  net  effect  of  the 
proposed  change  is  to  reduce  the 
frequency  of  adbninistrative  Technical 
Specification  changes  made  necessary 
by  a  supervisory  title  change,  and  to 
reinstate  previously  existing 
surveillance  requirement  for  the  primary 
containment  isolation  valves. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Bnokt  Memorial  Library.  224 
Main  Street  Brattleboro,  Vermont  05301 

Attorney  for  licensee:  John  A.  Ritsher, 
Esquire.  Ropes  and  Gray,  One 
International  Place.  Boston. 
Massachusetts  02110-2624. 

NRC  Project  Director.  Walter  R. 
Butler 

Wisconsin  PuMic  Sarvka  Coqioration, 
Docket  No.  8t-S05,  Kewaunee  Nuclear 
Power  Plant.  Kawaunw  County, 
Wisconsin 

Date  of  amendment  request: 
November  20, 1991 

Description  of  amendment  request 
This  amendment  would  revise  the 
Technical  Specifications  (TS)  in  Section 
6,  "Administrative  Controls."  The 
amendment  ts  being  requested  to  reflect 
recent  organizational  changes  at 
Wisconsin  Public  Service  Corporation 
(WPSC),  the  licensee  for  the  Kewaunee 
Nuclear  Power  Plant.  Administrative 
changes  are  also  being  proposed  dealing 
with  format  and  typographical 
inconsistencies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5a91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Thia  proposed  amendment  reflects 
organiiational  changes  at  Wisconsin  Public 
Service  Corporation.  These  revisions  do  not 
change  the  intent  of  the  Technical 
Specifications  or  decrease  WPSC's 
management  support  or  involvement  in 
activities  at  the  Kewaunee  Plant. 

Therefore,  the  proposed  changes  pose  no 
significant  hazards  for  the  foUowing  reasons: 

1.  The  proposed  char.ges  will  not  result  in  a 
significant  increase  in  the  prabatiility  of 
occurrence  or  conaequencet  ef  an  accident. 

2.  The  proposed  changes  will  not  create  the 
possibility  of  a  new  or  di^ront  kind  of 
accident  from  any  previously  analyzed. 

3.  The  proposed  changes  will  not  involve  a 
significant  decrease  in  the  margin  of  safety. 

The  proposad  changes  are  sfanilar  to 
example  iUZjeX  in  51 FR  7751.  Example  C2.c.i 


is  given  to  describe  purely  administrative 
changes  diat  are.  therefore,  not  likely  to 
involve  a  significant  hazard. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center.  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  David  Baker, 
Esq.,  Foley  and  Lardner.  P.  O.  Box  2193 
Orlando,  Florida  31062. 

NRC  Project  Director  ]ohafi. 
Hannon. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewatuwe  County, 
Wisconsin 

Date  of  amendment  request- 
December  12, 1991 

Description  of  amendment  request 
This  amendment  would  revise  the 
Technical  Specifications  (TS)  in  Section 
3.5,  "Instrumentation  System,"  Table  TS 
3.5-6.  "Instrumentation  Operating 
Conditions  for  Indication,"  and  Table  TS 
4.1-1,  "Minimum  Frequencies  for  Checks, 
Calibrations  and  Test  of  Instrument 
Channels."  The  proposed  amendment 
would  add  operability  and  surveiUance 
requirements  for  the  reactor  vessel  level 
indication  instrumentation  which  was 
installed  at  Kewaunee  in  1987  as  part  of 
the  instnmientation  to  detect  inadequate 
core  cooling.  Administrative  changes 
are  also  being  proposed  dealing  with 
format  and  typographical 
inconsistencies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  Hcensee's  analysis  against 
the  standards  of  10  CFR  5a92(c).  The 
staffs  review  is  presented  below: 

The  proposed  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.         - 

The  proposed  changes  are  consistent 
with  the  guidance  provided  in  NRC 
Generic  Letter  83-37.  Specifically, 
surveillance  requirements,  limiting 
conditions  for  operation,  and  required 
actions  are  provided  for  the 
instrumentation.  These  new 
specifications  help  to  ensure  instrument 
reliability  and  availability,  and  add 
restrictions  not  presently  included  in  the 
TS.  The  other  proposed  changes  are 


administrative  in  nature.  Hence,  the 
probability  or  consequences  of  an 
accident  previously  evaluated  would  not 
be  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  would  not  alter 
the  plant  configuration,  operating  set 
points  or  overall  plant  performance. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  would  not 
be  created. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety. 

The  proposed  changes  include 
enhancements  to  the  specifications  and 
additional  controls  and  limitations. 
Hence,  overall  plant  safety  would  be 
enhanced,  and  the  margin  of  safety 
would  not  be  reduced. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. - 

Local  Public  Docum&at  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  David  Baker. 
Esq.,  Foley  and  Lardner,  P.  O.  Box  2193 
Orlando.  Florida  31082. 

NRC  Project  Director  John  N. 
Hannon. 

Previously  PuUished  Notices  Of 
CoosideratioD  Of  Issuance  Of 
Amendments  To  Operating  Licenses 
And  Proposad  No  Sig^iifiGant  Hasuds 
Consideration  Determinalkm  And 
Opportunity  For  Hearing. 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the    _ 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

Forxietails,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Portland  Gonaral  Electric  Company,  et 
al..  Docket  No.  a»-S44.  Th^  Nudear 
Plant,  r«liimMa  County,  Oregon 

Date  of  amendment  request 
December  IS.  1991 


UMI 
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Description  of  amendment  request 
The  amendment  would  revise:  (1)  Trojan 
Technical  Specification  (TTS)  Section 
3.4.e.2.c,  "Operational  Leakage,"  and 
Bases  3/4.4.5,  "Steam  Generators,"  and 
3/4.4.6.2,  "Operational  Leakage,"  to 
reduce  the  total  allowable  primary-to- 
secondary  leakage  for  any  one  steam 
generator  from  500  gallons  per  day  (gpd) 
to  130  gpd  and  to  reduce  the  total 
allowable  primary-to-secondary  leakage 
through  all  steam  generators  from  one 
gallon  per  minute  (gpm)  to  400  gpd;  and, 
(2)  Technical  Specification  Surveillance 
Requirement  4.4.5.4.a.6,  "Repair  Limit," 
and  associated  Bases  will  be  modified 
to  clarify  that  the  percent  tube  wall 
degradation  criteria  is  inappropriate  to 
determine  serviceability  of  tubes  with 
outer  diameter  stress  corrosion 
cracking/ in  tergranular  attack  (ODSCC/ 
IGA)  at  tube  support  plate  (TSP) 
intersections.  Rather,  the  appropriate 
method  for  determining  serviceability 
for  tubes  with  ODSCC/IGA  at  TSP 
intersections  is  by  a  methodology  that 
more  reliably  assesses  structural 
integrity.  TTS  4.4.5.4.a.6  and  the 
associated  Bases  will  indicate  that  this 
change  is  applicable  only  for  Operating 
Cycle  14.  Date  of  publication  of 
individual  notice  in  Federal  Register 
December  31, 1992  (56  FR  67638) 

Expiration  date  of  individual  notice: 
January  30, 1992 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University.  934  S.W. 
Harrison  Street  P.O.  Box  1151,  Portland, 
Oregon  97207 

Notice  Of  Issuance  Of  Amendment  To 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  FaciUty  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportimity  for  Hearing  in  ^ 

connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 


Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  apphcations  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
iiulicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building.  2120  L  Street,  NW.. 
Washington.  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Commonwealth  Edison  CiHnpany. 
Docket  Noe.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County,  lUinoia 

Date  of  application  for  amendments: 
August  9, 1991,  as  supplemented 
October  10, 1991,  and  December  18, 
1991. 

Brief  description  of  amendments:  The 
amendments  delete  eighteen  tables,  and 
references  to  those  tables,  from  the  Zion 
Technical  Specifications.  Tile  tables, 
which  consisted  of  component  lists, 
were  proposed  to  be  deleted  based  on 
the  guidance  provided  in  NRC  Generic 
Letter  91-08. 

Date  of  issuance:  January  3, 1992 

Effective  date:  January  3, 1992 

Amendment  Nos.:  131  and  120 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regbten  September  18, 1991  (56  FR 
47232)  The  October  10, 1991,  and 
December  18, 1991,  submittals  provided 
additional  clarifying  information  that 
did  not  change  the  initial  proposed  nq 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  3, 1992. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 


N.  County  Street,  Waukegan,  Illinois 
60085. 

Connecticut  Yankee  Atomic  Potirer 
Company,  Docket  No.  50-213,  Haddam 
Neck  Piant.  Middlesex  County. 
Connecticut 

Date  of  application  for  amendment- 
April  8, 1991,  with  supplement  dated 
December  12, 1991. 

Brief  description  of  amendment:  The 
amendment  will  change  the  following 
sections  of  the  Technical  Specifications: 

a.  3/4.1.3,  Movable  Control 
Assemblies, 

b.  3/4.3.1,  Table  4.3-1. 

c.  3/4.5.1,  ECCS  Subsystems— Tavg 
Greater  Than  or  Equal  to  3500F  and 
Jable  4.5-1, 

d.  3/4.7.6,  Fire  Suppression  Systems, 

e.  3/4.7.9.  Feedwater  Isolation  Valves 
and  Table  3.7-6. 

f.  3/4.9Z  Instrumentation, 

g.  3/4.10.2,  Physics  Test,  and 

h.  BASES— 3/4.7.6,  Fire  Suppression 
Systems  These  changes  are  corrections, 
clarifications  and  additions  to 

Amendment  No.  125.  Date  of  Issuance: 
January  7, 1992 

Effective  date:  January  7, 1992 

Amendment  No.:  147 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  24. 1991  (56  FR  33952)  The 
December  12, 1991.  submittal  withdrew 
proposed  changes  to  Technical 
Specification  Sections  3/4.9.4  and  3/ 
4.9.8,  which  will  be  resubmitted  at  a 
later  date.  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  7, 1992. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment 
February  21, 1991 

Brief  description  of  amendment  The 
amendment  revises  the  Pressure 
Temperature  Curves  in  the  TS  in 
accordance  with  Regulatory  Guide  1.90. 
Revision  2. 

Date  of  issuance:  December  27, 1901 

Effective  date:  December  27, 1991 

Amendment  No.:  77 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
ResiiAar.  November  13, 1001  (56  FR 
57804)  The  Commission's  related 
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evahiation  of  tbe  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  27. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe.  Midiigan  4S181.     i 

Detroit  Edison  Company,  Docket  No.  50- 
Ml,  Fenni-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment 
September  25. 1991 

Brief  description  of  amendment:  This 
amendment  revises  TS  Surveillance 
Requirement  4.B.4.4.a.  reactor  protective 
system  electrical  protective  assemblies 
diannel  functional  test  surveillance 
interval.  The  proposed  change  is  in 
accordance  with  Generic  Letter  91-09, 
"Modification  of  Surveillance  Interval 
for  the  Electrical  Protective  Assemblies 
in  Power  Supplies  for  the  Reactor 
Protection  System." 

Date  of  issuance:  December  27, 1991 

Effective  date:  December  27. 1991 

Amendment  Noj  78 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  27. 1991  (56  PR 
60115)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  27. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Roadl 
Monroe,  Michigan  48161. 

Detroit  Edison  Company,  Dodiet  No.  50- 
341,  Fennt-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment 
September  24, 1991 

Brief  description  of  amendment  This 
amendment  revises  the  TS  by  changing 
the  rod  block  monitor  system  downscale 
trip  set  point  to  reflect  design  changes 
made  during  the  recent  refueling  outage. 

Date  of  issuance:  December  27, 1991 

Effective  date:  December  27. 1901 

AJaeadment  Noj  79 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Tedmicai  Specifications 

Date  of  initial  notice  in  Federal 
RegistBr.  November  27. 1991  (56  FR 
60115]  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  •  Safety  Evaluation  dated 
December  27, 1901. 

No  significant  hazarda  ccntideration 
comment*  leeeived:  No. 

Load  Public  Docament  Room 
location:  Monroe  County  Library 


System.  3700  South  Custer  Road, 
Monroe,  Michigan  48101. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  SUtion,  Unit 
No.  1,  Washington  Cotinty,  Nebraska 

Date  of  amendment  request  August 
12.1991 

Brief  description  of  amendment  The 
amendment  revised  the  Fort  Calhoun 
Technical  Specifications,  modifying  the 
emergency  diesel  generator  surveillance 
requirements  to  reduce  the  number  of 
diesel  generator  fast  starts. 

Date  of  issuance:  December  23. 1991 

Effective  date:  December  23. 1991 

Amendment  No.:  140 

Facility  (grating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register.  September  1. 1991  (56  FR 
47240).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  23. 1991.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Lilvary.  215 
South  15th  Street  Omaha.  Nebraska 
68102 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Statkm, 
Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
October  27, 1988.  as  supplemented  by 
letters  dated  November  9, 1988,  January 
a  1969,  July  5, 1989.  February  22. 1990. 
March  2a  1991  and  July  31. 1991.  The 
November  9. 1988  and  January  9. 1969 
letters  requested  information  be  treated 
as  proprietary.  The  additional 
supplemental  letters  did  not  change  the 
initial  proposed  no  signiRcant  hazards 
determination. 

Brief  description  of  amendments: 
These  amendments  made  changes  to  the 
Technical  Specifications  related  to  the 
reactor  protection  system,  revising 
surveillance  test  intervals  and  aUowed 
outage  times. 
Date  of  issuance:  December  30, 1991 
Effective  date:  December  30, 1991 
Amendment  Nos.:  115  and  84 
Facility  Operating  License  Noa.  NPF- 
14  andNPF-2Z  These  amendments 
revised  the  Technical  Specifications. 
Date  t^  initial  notice  in  FEDERAL 
REGISTER:  December  14. 1968  (53  FR 
50333)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  30. 1991. 

No  significant  hazards  amaiderotioa 
coaunents  received:  No 


Local  Public  Document  Room 
location:  Osterhout  Free  library. 
Reference  Department.  71  South 
Frankhn  Street.  Wilkes-Barre, 
Pennsylvania  18701. 

Power  Authority  of  the  State  of  New 
Yorii,  Docket  No.  50-333.  lames  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment 
May  31. 1990.  and  supplemented 
October  31. 1990,  December  5, 1990,  June 
26. 1991.  July  12. 1991.  July  16. 1991.  and 
September  19, 1991 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  allow  for  the 
expansion  of  the  spent  fuel  pool  storage 
capacity  from  the  current  2244  fuel 
assemblies  to  the  proposed  2797  fuel 
assemblies. 

Date  of  issuance:  December  31. 1991 

Effective  date:  December  31. 1991 

Amendment  No.:  175 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register.  July  24. 1990  (55  FR  30051)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  31. 1991  and 
an  Environmental  Assessment  dated 
December  13, 1991.  No  significant 
hazards  consideration  conments 
received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department  Penfield  Library.  State 
University  of  Oswego,  Oswego.  New 
York  13126. 

Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  jersey 

Date  of  application  for  amendments: 
April  2, 1990 

Brief  description  of  amendments: 
These  amendments  increased  the 
allowable  isolation  times  associated 
with  the  feedwater  control  valves  and 
established  consistent  isolation  times 
for  Salem,  Units  1  and  2. 

Date  of  issuance:  January  2, 1982 

Effective  date:  As  of  die  date  of 
issuance  and  to  be  implemoited  within 
60  days  of  the  date  of  issuance. 

Amendment  Nos.  132  and  111 

Facility  Operating  License  Nos.  DPR- 
70andDPR-7S.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  FedenI 
Register  October  16, 1991  (56  FR  51930) 
The  Coounission's  rdated  evaluation  ci 
the  amendments  ie  oaelained  ta  a  Safety 
Evaluation  dated  Jannary  2. 1902. 


UMI 
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ATo  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Frae  Public  Libraiy,  112 
Weat;&roadwtQr.  Salem.  New  Jersey 
08079 

South  Carolina  Beetric  ft  Gas  ConqMny. 
South  Carolina  PufaUc  Service  Authority. 
Dodcet  No.  60-395,  Vii^  C  Summer 
Nuclear  Station,  Unit  No.  1,  Fairfield 
County,  South  Carolina 

Date  of  application  for  amendment 
December  7, 1990,  as  supplemented  June 
11, 1991,  and  August  26, 1901 

Brief  description  of  amendment-  The 
amendment  changes  the  TS  to  specify 
that  training  for  the  unit  licensed  staff 
shall  be  in  accordance  with  10  CFR 
55.59(c)  and  55.31(a)(4].  It  also  specifies 
that  training  for  personnel  other  than 
unit  licensed  staff  shall  be  in 
accordance  with  Section  6.5.2  of 
American  National  Standards  Institute 
ANS  3.1  - 1981. 

Date  of  issuance:  December  24, 1001. 

Effective  date:  December  24, 1901. 

Amendment  No.:  106. 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  15, 1801  (56  FR  22477)  and 
November  13, 1901  (SfflTl  577W) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  24. 
1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro.  South  Carolina  29180. 

SouthemNudear  Operating  Company, 
Inc..  Docket  No*.  50-348  and  50-884. 
Joseph  M.  Farley  Nuclear  Mant.  Units  1 
and  2.  Houston  County,  Alabama 

Date  of  amendments  request-  July  1, 
1991,  as  supplemented  October  18, 1991. 

Description  of  amendments  request- 
The  amendments  change  the  Technical 
Specifications  to  increase  enrichment  to 
a  nominal  5.0  weight  percent  U-235  for 
optimized  fuel  assemblies  (OFA)  and  for 
VANTAGE-5  fuel  assemblies  taking 
credit  for  the  presence  of  integral  fuel 
burnable  absorbers  (IFBA). 

Date  of  issuance:  December  30. 1901 

Effective  date:  December  30, 1991 

Amendment  Nosj  91  and  84. 

Facility  Operating  License  Nos.  NPF-2 
andNPF-8:  Amendments  revise  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  August  21, 1991  (56  ER  41575) 
and  November  13, 1991  (56.BR  57688) 


mw'CoDuniseien'e  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  30, 
1091. 

No  s^ificantlmzards  consideration 
oommeats  tBceivad:  No 

Local  Public  Document  Room 
location:  Houston-Loire  Memorial 
Lilwary,  212  W.Buidediaw  Street.  P.  O. 
Bm  1360,  Dothan,  Alabama  36302 

Toledo  Edison  Comiiany,  Centerior 
Service  Company,  uuHlie  Cleveland 
Electric  niuminaling  Company,  Docket 
Na.  50-346,  Daiis-Bease  Nuclear  Power 
Station,  Unltl4o.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment 
August  21, 1980,  as  supplemented 
September  1, 1980. 

Brief  descrgrtion  of  amendment  The 
amendment  lemoved  all  line  items  using 
the  term  "status"  from  the  Technical 
Specification  (T8)  Tables  regarding 
post-accident  monitoring 
instrumentation,  removed  the  line  item 
on  containment  vessel  hydrogen  from 
the  same  TS  Tables,  added  a  monthly 
channel  dieck  for  the  hydrogen 
analyzers  to  TS  3/4.6<4.  changed  the 
bases  regarding  hydrogen  analyzers, 
and  macte  several  administrative 
changes. 

Date  of  issuance:  December  17. 1991 

Effective  date:  December  17, 1991 

Amendment  No.  167 

Facility  Operating  License  No.  NPF-3, 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  October  2. 1991  (56  FR  49929) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  17, 1991. 

No  significant  hazards  consideration 
comments  received:  tio 

Local  Public  Document  Room  ■. 
location:  University  of  Toledo  Library. 
Documents  Department.  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  end  80-281.  &iny 
Power  Station.  Unit  Nos.  1  and  2,  Suny 
County,  Virginia. 

Date  of  application  fdf  amendments: 
November  6, 1800,  as  supplemented  May 
31. 1901  and  clarified  October  8, 1901. 

Brief  description  of  amendments: 
These  amendments  provide  allowed 
outage  times  (AOTs)  and  operator 
actions  for  the  engineered  safeguards 
instruments.  In  addition,  the 
amendments  incorporate  the  operabiUty 
and  surveUlance  requirements  for  the 
feedwater  isolation/turbine  trip 
instruments  in  Bccnrdanoe  widi  Oeiwric 
Latter  6049. 

JTotero/issuoiiae:  December  30. 1901 


'■Effective  date:  December  30, 1991 
Amendment  Nos.  165  and  164 
Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  -revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  May  29, 1901  (56  FR  24222)  The 
May  31  and  October  8. 1991  letters 
provided  supplemental  information 
which  did  not  diange  the  initial 
proposedito  significant  hazards 
consideration  determination. 

The  Conmiisslon's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  SO. 
1991.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary.  WiUiamsbuis, 
Vhginia  23185 

WaahingtoBtPidiic 
Syetem.  Docket  Na 
Project  No.  2,  Bontoo 

Washington 

Date  of  applicatian  for  amendment 
February  21. 1991 

Brief  description  of  amendment  The 
amendment  revised  i'able  4.3.6-1.  of  the 
technical  specifications,  to  increase  the 
surveillance  intervals  for  channel 
functional  tests  of  the  control  rod  block 
instrumentation  from  monthly  lo 
(piarterly. 

Date  of  issuance:  Decend>er  26, 1901 

Effective  date:  December  26, 1001 

Amendment  No.:  07 

Facility  Operatittg  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Spedfications. 

Date  of  initial  notice  in  Federal 
Register  August  7. 1991  (56  FR  37592) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  26, 1991.  No 
significant  hazards  consideration 
comments  requested:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  966 
Northgate  Street,  Richland,  Washington 
99352 

Wolf  Creek  Nuclear  Opemtii^ 
Coiparelkm.  Docket  No.  SO-IM.  Wolf 
Creek  Generating  SlatiaQ.  Cofhry 
County.  Kansas 

Date  of  amendment  request  February 
27, 1901,  as  supplemented  by  letter 
dated  September  11, 1801. 

Brief  description  of  amendment  Thn 
amendment  revises  Section  6.0  of  the 
Technical  Spedfications  to  railed 
miscellaneous' changes  to  the 
administrative  controls.  Modifications' 
indude  title  changes  of  plent  pereennel 
updated  lefasences,  end  derificetions 
regarding  faidividudls  responsible  for 
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assuming  Control  Room  command  and 
control. 

Date  of  Issuance:  December  24, 1991 

Effective  dale:  December  24. 1991 

Amendment  No.: 

Amendment  No.  54 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  3, 1991  (56  FR 13672)  The 
September  11. 1991,  submittal  provided 
additional  clarifying  information  and  did 
not  change  the  initial  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  24, 
1991.  No  significant  hazards 
consideration  comments  received:  No. 
Local  Public  Document  Room  Locations: 
Emporia  State  University,  William  Allen 
White  Library.  1200  Conmiercial  Street, 
Emporia,  Kansas  66801  and  Washburn 
University  School  of  Law  Library, 
Topeka.  Kansas  66621 

Dated  at  Rockville,  Maryland,  this  13tl)  day 
of  January  1992. 

For  the  Nuclear  Regulatory  Commission 
Bnioe  A.  Bogar. 

Director,  Division  of  Reader  Projects  -  III/ 
/V/  V  Office  of  Nuclear  Reactor  Regulation 
[FR  Doc.  92-1393  Filed  1-21-92;  8:45  am) 
MLUNQ  COOC  TM»«l-0 


[Dock*!  Na  040-08724,  Llcans*  No.  SUB- 
1357  EA  91-060] 

Chwnetron  Corporation  Newburgh 
Heights,  OH;  Order  Imposing  Civil 
Monetary  Penalty  I 


Chemetron  Corporation  (Licensee]  is 
the  holder  of  Source  Material  License 
No.  SUB-1357  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  ]ime  12. 1979.  The 
License  authorizes  the  Licensee  to  store 
and  possess  depleted  uranium 
contamination  incident  to  conducting 
radiation  surveys  and  decontamination 
of  facilities,  equipment  and  plant  areas 
at  2910  Harvard  Avenue,  Newburgh 
Heights,  Ohio,  in  accordance  with  the 
conditions  speciHed  therein.  Previously, 
on  October  8, 1965,  the  Atomic  Energy 
Commission  fpredecessor  agency  of  the 
NRC)  issued  Source  Material  License 
No.  SUB-652  which  authorized  the 
Licensee  to  use  depleted  uranium 
compounds  in  the  manufacture  of  a 
chemical  catalyst  at  2910  Harvard 
Avenue,  Newburgh  Heights,  Ohio,  in 
accordance  with  the  conditions 
speciBed  therein.  Source  Material 
License  No.  SUB-852  was  in  effect  until 
superseded  on  June  12, 1979,  with  the 


issuance  of  Source  Material  License  No. 
SUB-1357. 

II 

An  inspection  of  the  Licensee's 
activities  was  conducted  from  March  19 
through  April  15, 1992.  The  results  of  the 
inspection  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  August  14, 1991.  The 
Notice  states  the  nature  of  the  violation, 
the  provision  of  the  NRC's  requirements 
that  the  Licensee  has  violated,  and  the 
amotmt  of  the  civil  penalty  proposed  for 
the  violation.  The  Licensee  responded  to 
the  Notice  by  letter  dated  September  20. 
1991.  In  its  response,  the  Licensee 
requested  that  the  severity  level  of  the 
violation  be  reduced  or  the  amount  of 
the  proposed  civil  penalty  be  mitigated 
in  its  entirety.    _^ 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  arguments  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violation  occurred  as  stated  and  that  the 
penalty  proposed  for  the  violation 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  $7,500  within  30  days  of  the 
date  of  this  Order,  by  check,  draft, 
electronic  transfer  or  money  order, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director,  Of&ce 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 


in,  799  Roosevelt  Road,  Glen  Ellyn, 
Illinois  80137. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 

Whether  on  the  basis  of  the  violation 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  at  Rockville,  Maryland  this  13th  day 
of  fanuary  1992. 

For  the  Nuclear  Regulatory  Commission. 

Hugh  L.  Thompson,  Jr^ 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support 

Appendix 

Evaluation  and  Conclusion 

On  August  14, 1991,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalty 
(Notice]  was  issued  for  the  violation 
identiried  during  an  NRC  inspection. 
Chemetron  Corporation  responded  to  the 
Notice  on  September  20, 1991.  In  its  response, 
the  Licensee  did  not  contest  the  violation,  but 
requested  that  the  severity  level  of  the 
violation  be  reduced  or  the  amount  of  the 
proposed  civil  penalty  be  mitigated  in  its 
entirety.  The  NRC's  evaluation  and 
conclusion  regarding  the  Licensee's  requests 
are  as  follows: 

/.  Restatement  of  Violation 

10  CFR  20.207(a)  requires  that  licensed 
materials  stored  in  an  unrestricted  area  be 
secure  from  unauthorized  removal  from  the 
place  of  storage. 

10  CFR  20.207(b)  requires  that  licensed 
materials  in  an  unrestricted  area  and  not  in 
storage  be  under  constant  surveillance  and 
the  immediate  control  of  the  licensee.  As 
defined  in  10  CFR  20.3(a){17),  an  unrestricted 
area  includes  any  area  access  to  which  is  not 
controlled  by  the  licensee  for  purposes  of 
protection  of  individuals  from  exposure  to 
radiation  and  radioactive  materials. 

Contrary  to  the  above,  on  March  19, 1991. 
licensed  material  consisting  of  depleted 
uranium  as  contamination  was  located  on 
equipment  and  in  structures  in  Building 
Numbers  1.  3B.  3C.  4.  58,  6,  9. 10. 11, 14, 16A, 
16B.  17, 19,  and  20  at  2910  Harvard  Avenue. 
Newburgh  Heights,  Ohio,  which  are 
unrestricted  areas,  and  this  material  was  not 
in  storage,  was  not  secured  against 
unauthorized  removal,  and  was  not  under 
constant  surveillance  and  immediate  control 
of  the  licensee. 

This  is  a  Severity  Level  III  violation 
(Supplement  IV).  Civil  Penalty— $7,500 
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11.  Summary  of  Licensee's  Response 
Gottcemittg Severity  Level 

The  Licensee  did  not  contest  the  violation. 
The  Licensee  contends  that  the  NRC  did  not 
give  full  consideration  to  the  circumstances 
surrounding  the  violation.  The  Licensee 
arguas  that  the  aevarity  level  of  the  violation 
should  be  reduced  to  Level  IV,  based  on  the 
following:  (1)  The  safety  significance  of  the 
violation  is  low;  (2)  the  NRC  acknowledged 
that  Cheraetron's  current  management  was 
not  responsible  for  the  actual  violation;  (3] 
the  present  Chemstron  management  team 
identifled  the  violation  to  the  NRC;  and  (4)  . 
Chemetron's  remediation  efforts  were 
reasonable. 

First  the  Licensee  refers  to  the  NRC« 
characterization  of  the  contamination  as 
representing  a  relatively  low  hazard  to  the 
public  health  and  safety.  The  Licensee  also 
notes  that  the  contamination  is  limited  to  an 
industrial  complex,  access  to  which  is 
carefully  controlled  and  is  used  by  only  a 
relatively  few  individuals. 

Second,  the  Licensee  asserts  that  the  NRC's 
August  14, 1991,  letter  transmitting  the  Notice 
stated  that  the  major  factor  contributing  to 
the  violations  was  the  failure  of  prior 
management  to  recognize  tiie  extent  of  the 
contamination  controls  necessary  to  the 
project 

Third,  the  Licensee  contends  that  as  early 
as  August  1990  the  Licensee  identified  the 
spread  of  contamination. 

Fourth,  the  Licensee  concludes  that  the 
violation  represented  an  isolated  occurrence 
rather  than  a  programmatic  breakdown  in  the 
management  controls  applied  to  its  control  of 
contamination  and  diat  its  efforts  at 
remediation  have  been  "responsive  and 
effective." 

Fifth,  the  Licensee  contends  that  the 
violation  was  not  will&il  in  any  fashion. 

Sixth,  the  Licensee  argues  that  the  NRC  has 
given  undue  wei^t  to  the  Licensee's  lack  of 
responsiveness  to  this  matter,  which  it 
attributes  to  prior  management  The  Licensee 
further  assarts  that  the  NRC  Enforcement 
Manual  states  that  the  promptness  and 
extensiveness  of  corrective  actions  are 
normally  not  considered  at  all  for  the 
purposes  of  determining  the  severity  level 
and  concludes  that  the  NRC  should  revisit  its 
severity  level  determination  in  that  regard. 

NRC's  Evaluation  of  Licensee's  Response 
Concerning  Severity  Level 

First  with  regard  to  safety  significance,  the 
Licensee  is  correct  in  stating  that  the  NRC's 
August  14, 1991,  letter  transmitting  the  Notice 
acknowledged  the  contamination  represents 
a  relatively  low  hazard  to  public  health  and 
safety.  This  does  not  mean  that  the  violation 
was  not  of  significant  regulatory  concern.  Nor 
has  NRC  stated  diat  the  level  of 
contamination  is  not  of  concern.  More  than 
200  areas  of  contamination  were  found  in  the 
various  buildings  with  numerous  areas  in 
substantial  excess  of  NRC  guidelines  in 
Regulatory  Guide  1.86  for  release  for 
unrestricted  use.  In  fact  the  August  14, 1991, 
letter  stated: 

The  violation  is  significant  due  to 

the  length  of  time  that  it  has  existed,  the 
broad  area  over  which  the  contamination 
was  spread,  and  the  fact  that  it  may  involve 


equipment  materials  «nd  areas  that  are  no 
longer  under  the  licensee's  control.  The  NRC 
acknowrledges  diat  the  contamination 
represents  a  relatively  low  hazard  to  public 
health  and  safety.  Nonetheless,  non-radiation 
workers  were  unnecessarily  exposed  to 
Ucensed  material  possessed  by  Chemetron 
Corporation  for  which  Sunbeam-Oster 
Company  is  now  responsible  *  *  *" 

This  statement  accurately  reflects  the 
situation  and  categorization  of  the  violation 
at  Severity  Level  III.  Example  C.ll  of 
Supplement  IV  to  the  NRC  enforcement 
policy  provides  an  example  of  a  Severity 
Level  ni  violation  as  the  "significant  failure 
to  control  litxnsed  material."  The  violation 
fertile  failure  to  control  licensed  material  is 
signiRcant  because  of  the  large  area  (more 
than  134.000  square  feet  in  15  buildings) 
which  had  become  contaminated  and  the 
duration  of  the  violation  from  the  time 
uncontrolled  contamination  was  first 
discovered  until  access  to  the  material  was 
restricted.  In  this  regard,  the  NRC  notes  that 
the  Licensee  interprets  the  violation  as  one  of 
dispersal  of  the  contamination,  rather  than 
the  failure  to  maintain  control  of  that 
material  once  it  was  identified.  Clearly,  both 
elements  are  important  but  the  Licensee 
failed  to  establish  a  restricted  area  to  control 
access  to  the  contamination.  While 
identifying  the  areas  to  which  contamination 
had  been  previously  dispersed  is  necessary 
to  identify  the  areas  requiring  control,  the 
violation  stated  in  the  Notice  of  Violation 
was  of  10  CFR  20.207,  and  did  not  involve  the 
actions  that  caused  the  dispersal. 

The  violation  described  in  the  Notice 
concerns  the  widespread  and  long-tenn 
nature  of  the  contamination  and  the 
inadequate  controls  the  Licensee  had  in  place 
for  the  purpose  of  protecting  individuals  from 
exposure  to  radiation  and  radioactive 
materials  and  to  prevent  the  spread  of 
contamination.  The  NRC's  regulatory  concern 
arising  from  the  violation  is  the  Licensee's 
failure  to  recognize  the  significance  of 
controlling  access  to  the  contamination,  as 
discussed  throughout  the  appendix. 
Accordingly,  this  was  not  an  isolated 
occurrence,  but  resulted  firom  inadequate 
management  controls. 

The  Licensee's  characteri^iation  that  the 
contamination  is  limited  to  an  industrial 
complex,  access  to  which  was  carefully 
controlled  and  which  was  utilized  by  a  small 
number  of  individuals,  does  not  take  into 
consideration  that  those  individuals  are  not 
employees  of  the  Licensee  and  are  therefore 
members  of  the  general  public.  These 
workers,  through  no  fault  of  their  own,  but 
through  the  inadequate  controls  the  Licensee 
had  in  place  for  the  purpose  of  protecting 
individuals  from  exposure  to  radiation  and 
radioactive  material  have  been  exposed  to 
the  contamination  spread  by  the  activities  of 
the  Licensee. 

Second,  with  respect  to  the  Licensee's 
current  management  responsibility  for  the 
violation,  the  Licensee  accurately  points  out 
that  the  NRC  stated  that  the  major  factor 
contributing  to  the  violation  was  the  failure 
of  prior  management  to  recognize  the  extent   - 
of  the  contamination  controls  necessary  to 
the  project.  The  NRC  veGOgnizes  that  the 
Licensee's  present  management  team  did  not 


become  mvolved  witfi  this  project  until 
August  1990  and  concludes  that  the  present 
management  team  did  not  cause  the  prior 
lack  of  contamination  controls.  However, 
regardless  of  the  cause  of  the  violation, 
current  management  is  responsible  for 
satisfying  all  Commission  requirements. 

Third,  the  licensee  contends  that  as  early 
as  August  1990  the  Licensee  identified  the 
spread  of  contamination.  The  Licensee  did 
inform  the  NRC  that  contamination  had  been 
spread  to  Building  20.  However,  the  Licensee 
did  not  act  promptly  to  fully  discover  the 
extent  of  the  contamination  either  in  Building 
20  or  elsewhere  nor  did  it  act  promptly  to 
regain  control  over  that  material.  These 
concerns  are  reflected  in  the  NRC's  letter  of 
January  28, 1991,  which  transmitted 
Inspection  Report  No.  040-06724/01001.  That 
letter  stated  in  part 

"*  *  *  In  addition  to  responding  to  the 
violation  in  the  enclosed  Notice,  we  request 
that  you  also  address  the  following  two 
concerns  that  were  identified  during  this 
inspection: 

1.  Low  level  uranium  contamination  was 
discovered  in  Building  20.  We  are  concerned 
that  the  building  appears  to  be  contaminated 
above  the  NRC's  release  criteria,  is  an 
unrestricted  area,  and  it  is  currently  occupied 
by  non-radiation  workers. 

2.  Equipment  with  low  level  uranium 
contamination  was  discovered  in  Building  14 
which  is  an  unrestricted  area.  It  appears  that 
the  contaminated  equipment  originated  from 
the  previously  demolished  Building  21.  We 
are  concerned  that  thorough  surveys  have  not 
been  performed  to  determine  the  extent  and 
level  of  contamination  that  may  exist  in 
Buildings  14  and  20  and  in  other  unrestricted 
facilities  at  Harvard  Avenue  *  *  *  " 

While  the  licensee  may  have  identified 
that  contamination  was  spread  to  Building  20. 
the  NRC  bad  to  inquire  whether 
contamination  had  been  spread  elsewhere 
and  whether  the  Licensee  had  taken  any 
action  to  comply  writh  10  CFR  20.207  or 
restrict  access  to  that  contamination. 

Fourth,  the  Licensee  contends  that  It  took 
reasonable  remediation  steps  in  light  of  other 
decontamination  activities.  The  Licensee's 
remediation  program  concerning  the  disposal 
of  the  previously  known  contamination  from 
Building  21  is  irrelevant  to  the  severity  level 
of  the  violation.  Rather,  the  Licensee  failed  to 
recognize  the  need  to  control  all 
contamination,  which  is  the  basis  for 
classifying  the  violation  at  Severity  Level  III. 
The  Licensee  also  contended  that  the 
violation  represented  an  isoteted^currence 
rather  than  a  programmatic  breakdown  in  the 
management  controls  applied  to  its  control  of 
contamination.  As  discussed  above,  the  NRC 
rejects  this  position.  Moreover,  the  Licensee's 
assertion  that  the  violation  was  an  isolated 
occurrence  is  refuted  by  the  fact  that 
contamination  was  found  in  IS  buildings, 
none  of  which  were  previously  within  the 
Licensee's  restricted  radiation  area. 

Fifth,  die  NRC  acknowledges  that  Ae 
violation  was  lujt  willful.  The  NRC  did  not 
assert  willfulness  as  s  basis  for  classifying 
the  violation  at  Severity  Level  III. 

Sixth,  the  Licensee's  lack  of  responsiveness 
in  this  matter  is  only  partially  attributable  to 
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prior  management.  The  NRC  staff  is  most 
concerned  that  the  Licensee  took  only  Hmited 
actions  to  identify  the  extent  of 
contamination  after  Brst  identifying  it  in 
August  1990  until  the  NRC  staff,  in  its  letter  of 
January  28, 1991.  prodded  the  Licensee  to 
take  more  extensive  action,  and  the  Licensee 
took  no  action  to  regain  control  of  that 
contamination  until  after  the  MRC  identified 
that  lack  of  control  in  the  March  1991 
inspection. 

As  for  the  Licensee's  argument  that  the 
promptness  and  extensiveness  of  corrective 
actions  are  normally  not  considered  at  all  for 
the  purposes  of  determining  severity  level, 
the  NRC  staff  does  not  fully  agree.  While 
corrective  action  after  the  identification  of  a 
violation  is  considered  under  the  escalation 
and  mitigation  factors,  the  safety  significance 
of  the  violation,  qnd  the  corresponding 
severity  level  depends  on  the  opportimity  for 
exposure  to  ionizing  radiation.  In  this 
instance,  the  Licensee  did  not  take 
.  appropriate  steps  to  recognize  the  need  to 
regain  control  of  source  material  until  after 
the  March  1991  inspection,  even  though  it  had 
a  reasonable  opportunity  to  identify  that 
need  based  on  the  earlier  findings  of 
contamination  in  buildings  14  and  20. 
Accordingly,  the  potential  for  exposure  was 
increased. 

Based  on  the  foregoing,  the  NRC  staff 
concludes  that  the  violation  stated  in  the 
Notice  is  properly  classified  at  Severity  Level 

ra. 

///.  Summary  of  Licensee 's  Request  for 
Remission  of  the  Civil  Penalty 

With  respect  to  the  "Identification  and 
Reporting"  factor,  the  Licensee  contends  that 
it  and  not  the  NRC.  identified  the  violation. 
Also,  the  Licensee  contends  that  the  NRC's 
fequest  that  the  Licensee  extend  surveys  to 
other  buildings  does  not  appear  to  be  the 
proper  subject  of  the  identification  and 
reporting  adjustment  factor  under  the  NRC 
Enforcement  Policy.  Further,  the  Licensee 
argues  that  whether  its  response  was 
comprehensive  is  a  separate  matter  to  be 
considered  under  the  corrective  actions 
adjustment  factor,  which  the  staff  addressed 
separately.  The  Licensee  quotes  the 
Enforcement  Policy  as  stating  that  escalation 
is  considered  only  "if  the  NRC  identifies  the 
violation  provided  the  licensee  should  have 
reasonably  discovered  the  violation  before 
the  NRC  identified  it." 

The  Licensee  also  contends  that  its 
corrective  actions  were  appropriate  and 
reasonable  given  the  Licensee's  established 
priorities  for  decontaminating  the  Harvard 
Avenue  facility  and  the  Bert  Avenue  landfill. 

Specifically,  the  Licensee  quotes  the 
Enforcement  Manual  as  stating  "[mjitigation 
of  the  base  civil  penalty  may  be  appropriate 
if  there  was  essentially  no  other  reasonable 
action  that  the  Ucensee  should  have  taken." 
and  asserts  that  it  took  all  reasonable  actions 
to  correct  the  violation,  and  therefore 
deserves  mitigation  of  the  civil  penalty. 

Additionally,  the  Licensee  contends  that  it 
it  unreasonable  to  expect  Chemetron  to  be 
able  to  anticipate  all  potential  locations  of 
contamination.  Finally,  the  Licensee  argues 
that  the  NRC  abused  its  discretion  by 
considering  extraneous  fflatters,  i.e..  the  site 


characterization  and  remediation  of  the 
Harvard  and  Bert  Avenue  sites  beyond  the 
contamination  of  the  buildings  cited  in  the 
violation. 

NRC's  Evaluation  of  Licensee's  Request  for 
Remission  of  the  Civil  Penalty 

As  discussed  above,  the  NRC  agrees  that 
the  Licensee  identified  the  contamination  of 
Building  20.  However,  it  was  the  NRCs  letter 
of  January  28. 1991,  which  specifically 
requested  the  Licensee  to  determine  the 
extent  of  the  contamination  in  Buildings  14 
and  20  and  to  determine  if  contamination  had 
been  spread  to  any  other  unrestricted  area  at 
2910  Harvard  Avenue,  Newburgh  Heights. 
Ohio.  This  NRC  questioning  of  the  Licensee 
led  to  the  discovery  of  contamination  in  at 
least  IS  buildings,  which  the  Licensee  had  not 
considered.  In  addition,  during  its  March  1991 
inspection,  the  NRC,  and  not  the  Licensee, 
identified  the  need  to  restrict  access  or 
otherwise  regain  control  of  this 
contamination.  The  NRC  concludes  that  the 
Licensee's  identification  of  contamination  in 
Building  20  in  August  1990  should  have 
reasonably  led  it  to  identify  the  other  areas  of 
contamination  and  regain  control  of  that 
contamination.  The  NRC  staff's  primary 
concern  is  the  Licensee's  failure  to 
investigate  other  potentially  contaminated 
locations  which  would,  and  should,  have 
resulted  in  the  Licensee's  identification  of  the 
contamination  in  the  other  buildings.  The 
Licensee  presents  no  reasons  why  it  should 
not  have  reasonably  identified  this  additional 
contamination.  The  Licensee's  failure  to 
identify  the  full  extent  of  the  spread  of 
contamination  or  the  need  to  regain  control  of 
the  contamination  it  did  identify  are  the 
reasons  for  increasing  the  amount  of  the  dvil 
penalty  by  50  percent  under  the  civil  penalty 
adjustment  factor  for  identification  and 
reporting. 

Regarding  the  Licensee's  contention  that  its 
corrective  actions  were  reasonable  and 
appropriate  considering  its  other  priorities 
and  that  the  Licensee  could  not  anticipate  all 
locations  to  which  contamination  was 
spread,  the  NRC  acknowledged  in  the  August 
14, 1991,  letter  transmitting  the  Notice,  "*  *  * 
your  actions  were  not  extensive,  though 
adequate.  For  instance,  current  and  former 
employees  were  not  contacted  to  determine  if 
they  had  removed  any  property  from  the 
facility  and  radiation  surveys  of  their  homes 
were  not  performed.  .  .  ."  The  Licensee's 
point  that  its  corrective  actions  were 
reasonable  and  appropriate  considering  its 
other  priorities  is  of  no  relevance  as  the  other 
priorities  to  which  the  Licensee  refers  are  the 
cleanup  of  the  Harvard  and  Bert  Avenue  sites 
which  were  known  to  be  contaminated  prior 
to  determining  that  an  additional  15  buildings 
had  been  contaminated.  Further,  the  fact  that 
the  Licensee  did  not  canvass  employees  to 
determine  what  property  had  been  removed 
from  the  facility,  even  after  becoming  aware 
that  contaminated  lumber  had  been  taken 
from  the  facility,  is  indicative  of  the  less  than 
extensive  approach  the  Licensee  has  taken  to 
ensure  that  contamination  is  controlled  and 
removed  from  the  public  domain.  Therefore, 
the  NRC  concluded  that  no  escalation  or 
mitigation  of  the  amount  of  the  civil  penalty 
is  appropriate  for  the  Licensee's  corrective 
actions. 


Finally,  the  Licensee  argues  that  the  NRC 
considered  extraneous  matters,  namely  the 
schedule  for  site  characterization  and 
remediation  of  the  Harvard  and  Bert  Avenue 
sites,  which  the  Licensee  considered 
impermissible,  tainting  the  decision  regarding 
this  enforcement  action,  and  was  an  abuse  of 
discretion.  The  Licensee  is  referring  to  the 
following  passage  in  the  August  14, 1991, 
letter  transmitting  the  Notice: 

"*  *  *  we  have  concluded  that  Chemetron 
Corporation  has  not  been  proactive  or 
aggressive  in  gaining  control  over  all 
radioactive  material  under  its  responsibility 
and  in  developing  firm  time  lines  and 
schedules  for  remediation  of  all  hazards. 
Consequently,  we  have  concluded  that 
enforcement  discretion  for  the  unauthorized 
removal  and  loss  of  control  of  licensed, 
material  would  be  inappropriate  and  that  a 
civil  penalty  should  be  proposed  *  *  *." 

This  statement  was  made  as  a  follow-up  to 
the  NRC's  May  24, 1991,  letter  which  stated 
that  the  NRC  was  withholding  a  decision 
concerning  the  enforcement  action  pending 
Chemetron's  response  on  the  spread  of 
contamination  outside  the  facility  and  on  the 
schedule  for  characterization  and 
remediation  of  the  Harvard  and  Bert  Avenue 
sites. 

Enforcement  discretion  is  addressed  in 
Paragraph  V.G.  of  the  NRC  Enforcement 
Policy  which  states,  "Because  the  NRC  wants 
to  encourage  and  support  licensee  initiative 
for  self-identification  and  correction  of 
problems,  NRC  may  exercise  discretion" 
(emphasis  added].  As  relevant  here. 
Paragraph  V.G.3  of  the  NRC  Enforcement 
Policy  provides  that  the  NRC  may  refrain 
from  proposing  a  civil  penalty  for  a  Severity 
Level  III  violation,  as  was  the  case  here,  only 
if:  (a)  It  does  not  involve  the  release  of 
radioactive  material,  (b]  it  was  identified  by 
the  licensee  and  reported,  (c)  comprehensive 
corrective  action  is  well  underway  within  a 
reasonable  time  following  identification,  and 
(d)  it  was  not  a  violation  that  reasonably 
should  have  been  corrected  prior  to  the 
violation  because  the  Licensee  had  prior 
notice  of  the  problem  involved.  In  this  case: 
(a)  The  violation  was  identified  by  the 
Licensee  only  at  the  urging  of  the  NRC,  (b) 
comprehensive  corrective  action  was  slow 
and  taken  only  at  the  insistence  of  the  NRC. 
emd  (c)  the  Licensee  had  notice  of  the 
problem  at  least  six  months  before  the 
violation  was  identified,  and  should  have 
corrected  it  within  that  time.  Accordingly, 
enforcement  discretion  was  not  warranted. 

As  for  the  Licensee's  contention  that  the 
Staff  improperly  considered  the  Licensee's 
failure  to  submit  its  characterization  reports 
and  remediation  plans  in  a  timely  fashion  in 
issuing  the  Notice,  the  Staff  was  merely 
pointing  to  the  Licensee's  general  pattern  of 
conduct  in  responding  to  problems  on  time  as 
its  chief  area  of  concern.  This  language  was 
intended  to  improve  the  Licensee's  future 
responsiveness  to  potential  problems.  The 
StafTs  recitation  of  its  concern  in  no  way 
implies  that  enforcement  discretion  is 
warranted,  as  explained  above.  The 
Licensee's  contention  that  the  NRC  abused 
its  discretion  is  without  basis. 
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IV.  NRC  Conclusion 

The  NRC  has  concluded,  based  on  the 
information  presented  by  the  Licensee  and 
evaluated  by  the  NRC,  that  the  violation 
occurred  as  stated  in  the  Notice  and  that  the 
Licensee  has  not  provided  an  adequate  basis 
for  either  reducing  the  severity  level  of  the 
violation  or  for  mitigation  of  the  civil  penalty. 
Consequently,  the  proposed  civil  penalty  in 
the  amoimt  of  $7,500  is  justified  and 
appropriate  and  should  be  imposed. 
[FR  Doc.  92-1505  Filed  1-21-92;  8:45  am] 
MUMQ  CODE  mO-OI-M 


[Docket  Na  030-13204-011,  EJL  91-130 
ASLBP  Na  92-«5S-09-OM] 

Atomic  Safety  and  Licensing  Board 
Before  Administrative  Judges:  G.  Paul 
BoHwerlc,  III,  Ctudrman,  Dr.  Cliartes  N. 
Kelber,  Dr.  George  F.  TMey, 
Memorandum  and  Order  (Scheduling 
Preiiearing  Conference) 

In  the  Matter  of  Lafayette  Clinic  (Order 
Modifying  Byproduct  Material  License  No. 
21-00684-02) 
January  14, 1992 

On  October  3. 1991.  the  NRC  staff 
issued  an  immediate  effective  order 
modifying  the  10  CFR  part  30  byproduct 
material  license  of  Lafayette  Clinic  See 
56  FR  51,415  (1991).  One  of  the  license 
conditions  imposed  by  that  order 
precludes  the  clinic  {tt)m  utiliidng  Dr. 
Natraj  Sitaram  in  any  licensfd  activities 
for  a  period  of  three  years.  Acting  in 
accondance  with  10  CFR  2.205(b),  in  a 
letter  filed  November  25, 1991  (as 
supplemented  by  letter  filed  December 
2, 1991),  Dr.  Sitaram  answered  the 
specifications  set  forth  in  the  staff's 
order  in  support  of  its  enforcement 
action.  He  also  requested  a  hearing.  This 
Board  has  been  convened  to  consider 
Dr.  Sitaram's  hearing  petition.  See  56  FR 
65,279  (1991). 

We  previously  informed  Dr.  Sitaram 
and  the  staff  of  our  intention  to  set  a 
prehearing  conference  during  the  last 
week  in  January  1992  or  the  first  week  in 
February  1992.  We  now  advise 
petitioner  and  the  staff  that  a  prehearing 
conference  is  scheduled  for  Wednesday, 
February  5, 1992,  begiiming  at  9:30  a.m. 
in  Courtroom  103  in  the  Federal 
Building — ^United  States  Courthouse,  231 
W.  Lafayette  Street,  Detroit,  Michigan. 
Among  other  things,  this  prehearing 
conference  will  afford  the  Board  and  the 
litigants  an  opportimity  to: 

1.  Simplify  and  clarify  the  issues; 

2.  Identify  any  issues  that,  in  advance 
of  any  hearing,  may  be  decided  on 
summary  disposition  pursuant  to  10  CFR 
2.749  and  establish  a  schedule  for 
briefing  suoh  issues; 

3.  Discuss  the  proper  allocation  of  the 
burden  of  proof  and  the  burden  of  going 


forward  with  evidence  in  the  context  of 
the  staff's  specific  allegations  in  support 
of  its  order; 

4.  Set  a  schedule  for  any  discovery 
that  petitioner  or  the  staff  may  wish  to 
conduct  in  accordance  with  10  CFR 
2.740-.742,  2.744; 

5.  Set  a  tentative  time  and  place  for  a 
hearing. 

If  it  wishes  to  do  so,  the  staff  may 
submit  a  reply  to  Dr.  Sitaram's 
November  25  answer  to  its  license 
modification  order,  which  should  be 
filed  no  later  than  January  24, 1992.  In 
addition.  Dr.  Sitaram  and  the  staff  are 
invited  to  submit  proposals  outlining 
specific  agenda  items  for  the  prehearing 
conference.  Agenda  item  proposals 
should  be  filed  no  later  than  January  31, 
1992.  Petitioner  and  the  staff  should 
provide  copies  of  their  agenda  item 
proposals  to  the  Board  by  facsimile 
(301-492-7285)  or  other  method  that  will 
ensure  their  submissions  are  received  by 
the  Board  by  the  close  of  business  (4:30 
p.m.  EST)  on  January  31. 

As  backgroimd  for  our  consideration 
of  the  issues  in  this  proceeding,  we 
request  that  by  January  24, 1992,  the 
staff  provide  the  Board  with  (1)  copies  of 
the  April  30, 1991  synopsis  of 
investigation  conducted  by  the  NRC 
Office  of  Investigations,  which  is 
referenced  on  page  one  of  Dr.  Sitaram's 
November  25  answer/hearing  request; 
and.(2)  copies  of  the  March  15, 1989 
inspection  report  and  the  June  11, 1991 
enforcement  conference  report,  which 
are  referenced  on  page  one  of  the  staff's 
October  3, 1991  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalfy 
directed  to  Lafayette  Clinic.  Copies  of 
the  latter  two  documents  also  should  be 
provided  to  Dr.  Sitaram  in  the  event  he 
has  not  already  received  them. 

It  is  so  Ordered. 

Bethesda,  Maryland.  January  14, 1992 

For  the  Atomic  Safety  and  Licensing  Board. 
G.  Paul  Bollwetk.  m. 
Chairman,  Administrative  Judge. 
[FR  Doc.  92-1500  Filed  1-21-92;  8:45  am] 
WLUNO  cooc  rsso-«i-M 


[Docket  No.  40-0027,  UcwiM  No.  SUB- 
1010  EA  91-196] 

Sequoyali  Fuels  Corp.;  Gore,  OK; 
confirmatory  Order  Modifying  License 
(Effective  Immediately) 

I 

Sequoyah  Fuels  Corporation  (SFC  or 
Licensee)  is  the  holder  of  Source 
Material  License  No.  SUB-1010  issued 
by  the  Nuclear  Regulatory  Commission 
(NRC  or  Conunission)  pursuant  to  10 
CFR  Part  40.  The  license  authorizes 
possession  and  use  of  source  material  in 


the  production  of  uranium  hexaflouride 
(UFB)  and  depleted  uranium 
tetrafiouride  (DUF4)  in  accordance  with 
the  terms  and  conditions  of  the  license. 
The  license  was  due  to  expire  on 
September  30. 1990,  but  currently 
remains  in  effect  based  on  a  timely 
renewal  application  submitted  by  the 
Licensee. 

n 

The  Commission  issued  an  Order 
Modifying  License  (Effective 
Immediately)  and  I)emand  for 
Information  to  SFC  (EA  91-067)  on 
October  3, 1991,  to  address  a  number  of 
significant  safefy  violations  and 
regulatory  problems  that  occurred  at  the 
facihty  since  the  August  1990  solvent 
extraction  tank  excavation.  The  Order 
removed  Ms.  Carolyn  L  Couch,  who 
then  held  the  position  of  Manager, 
Environmental,  fit)m  supervisory  and 
managerial  responsibilities  over  NRC — 
related  activities  at  the  SFC  facility  for 
one  year  and  required  the  Licensee  for  a 
two  year  period  to  inform  the  NRC  30 
days  prior  to  reassigning  her  to 
supervisory  or  managerial  functions  for 
NRC-regulated  activities.  The  Order  also 
requested  information  as  to  why  the 
License  should  not  be  modified  to 
prohibit  Ms.  Couch  from  serving  in  any 
capacify  involving  the  performance  of 
NRC-regulated  activities  at  the  SFC 
facility.  The  purpose  of  the  Demand  was 
to  obtain  further  information  from  the 
Licensee  in  order  to  determine  whether 
the  Commission  can  have  reasonable 
assurance  that  (1)  in  the  future  the 
Licensee  will  conduct  its  activities  in 
accordance  with  Commission 
requirements  and  (2)  certain  individual 
managers  identified  in  Section  VIII  of 
EA  91-067  holding  key  positions 
described  in  the  License  will  carry  out 
their  responsibihties  and  authorities. 
Because  it  appeared  that  these  key  SFC 
management  officials  failed  to  carry  out 
their  responsibilities  with  regard  to 
licensed  activities  and  have  not  been 
candid  with  the  NRC,  the  Demand 
specifically  required  the  Licensee  to 
provide  information  to  demonstrate  why 
the  License  should  not  be  modified  (1)  to 
prohibit  Messrs.  Mestepey,  Lacey.  and 
Simeroth  from  serving  in  any  capacity 
involving  the  performance  or 
supervision  of  any  NRC-regulated 
activities  at  the  SFC  facility,  and  (2)  to 
require  30  days  prior  notice  to  the  NRC 
of  reinvolvement  of  Mr.  Nichols  by  SFC 
in  any  capacity  in  NRC-regulated 
activities.  The  Licensee  responded  to  the 
Order  and  Demand  in  two  letters,  both 
dated  December  2, 1991.  • 

In  those  responses,  the  Licensee 
asserted  that,  based  on  the  information 
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available  to  SFC  SFC  believed  that  the 
individuals  named  the  Demand  neither 
acted  in  careless  disregard  of  their 
respective  responsibilities  for  licensed 
activities  nor  failed  to  be  candid  with 
the  NRC.  However,  the  Licensee 
admitted  that  the  individuals  made 
errors  in  judgement  missed 
opportunities  to  identify  and  correct 
deficiences  at  an  earlier  stage,  and 
could  have  done  more  to  assure  that  the 
NRC  was  fully  informed  of  SFC 
activities.  While  not  admitting  the 
allegations  in  the  Order  regarding  Ms. 
Couch,  SFC  stated  that  Ms.  Couch  did 
not  wish  to  continue  to  be  involved  in 
the  performance  or  supervision  of  NRC- 
regulated  activities  at  the  SFC  facility, 
and  SFC,  therefore,  consented  to  the 
Order  as  to  Ms.  Couch. 

In  a  letter  dated  November  15, 1991, 
the  Licensee  described  management 
changes  that  included  the  reassignment 
of  several  of  the  individuals  named  in 
the  Order  and  the  Demand  to  other 
assignments  at  SFC  or  General  Atomics, 
parent  company  of  SFC.  By  letter  dated 
December  18, 1991,  the  Licensee  stated 
that  as  a  matter  of  clarification,  SFC 
does  not  intend  to  use  any  of  the  named 
individuals  in  the  performance  or 
supervision  of  NRC-licensed  activities, 
or  to  reemploy  Mr.  Nichols.  The 
Licensee  further  stated  that  should  it 
desire  to  utilize  any  of  the  named 
individuals  in  the  performace  or 
supervision  of  NRC-licensed  activities,  it 
will  provide  the  NRC  notice  30  days 
prior  to  such  utilization. 

iii 

In  view  of  the  information  contained 
in  the  December  18, 1991  letter,  the  NRC 
finds  that  it  is  not  necessary  at  this  time 
to  further  address  the  past  performance 
of  these  individuals.  If  at  a  future  date 
the  Licensee  decides  to  utilize  one  or 
more  of  these  individuals  in  the 
performance  or  supervision  of  NRC- 
licensed  activities,  N'RC  would  then 
determine  if  the  individual[s]  should  be 
performing  or  supervising  licensed 
activities  after  considering,  among  other 
things,  the  position  in  which  the 
individual  would  be  used,  changes  in 
circumstances  since  August  1990,  if  any. 
additional  training,  and  the  degree  of 
management  oversight. 

Accordingly,  I  find  that  the  public 
health,  safety  and  interest  require  that 
License  No.  SUB-1010  be  modified  by 
order  to  confirm  the  Licensee's 
commitment  of  December  18, 1991  and 
that  pursuant  to  10  CFR  2.202  (56  FR 
40664.  August  15. 1991)  this  Order  be 
effective  immediately.  The  Licensee 
consented  to  this  order  in  ■  discussion 
between  L  ).  Callan,  Director,  Division 
of  Radiation.  Safety,  and  Safeguards. 


Region  IV.  and ).  J.  Sheppard,  President 
SFC  on  lanuary  &  1992. 

IV 

Accordingly,  pursuant  to  secQone  82, 
161b,  161c  161i,  leio,  182  and  188  of  the 
Atomic  Energy  Act  of  1954.  ais  amended, 
and  the  Commissions  regulations  in  10 
CFR  2.202  and  10  CFR  part  40, ;/  is 
hereby  ordered,  effective  immediately, 
that  license  no.  sub-lOlO  is  modified  as 
follows: 

SFC  shall  provide  the  NRC  at  least  30 
days  notice  prior  to  SFC'i  reassignment 
of  Ms.  Couch  or  Messrs.  Mestepey, 
Lacey,  or  Simeroth.  to  directly  perform 
or  supervise  NRC-licensed  activities,  or 
rehiring  Mr.  Nichols  for  the  purpose  of 
performing  or  supervising  NRC-licensed 
activities. 

The  Regional  Administrator.  Region 
IV,  may,  in  writing,  relax  or  rescind  the 
above  condition  upon  demonstration  by 
the  Licensee  of  good  cause. 


In  accordance  with  10  CFR  2.202,  any 
person  other  than  the  licensee  adversely 
affected  by  this  Order  may  submit  an 
answer  to  this  Order  within  20  days  of 
this  order.  Within  the  same  time  period, 
such  persons  may  request  a  hearing  on 
this  Order.  The  hearing  request  may  be 
included  in  the  answer.  The  answer  may 
consent  to  the  Order.  Unless  the  answer 
consents  to  the  Order,  the  answer  shall 
in  writing,  under  oath  or  affirmation, 
speciHcally  admit  or  deny  each 
allegation  or  charge  made  in  the  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  such  person  adversely 
affected  relies,  and  the  reasons  as  to 
why  the  Order  should  not  have  been 
issued.  Any  answer  or  request  for  a 
hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
I  Commission,  ATTN:  Chief,  Docketing 
and  Service  Section,  Washington.  DC 
20555.  Copies  shall  be  sent  to  the 
Director,  Office  of  Enforcement  U.S. 
Nuclear  Regulatory  Commission.  ATTN: 
Document  Control  Desk,  Washington, 
DC  20555  and  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address,  to  the  Regional 
Administrator,  NRC  Region  IV,  and  to 
the  Licensee.  If  such  person  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  die  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 


VI 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings. 

An  answer  or  a  request  for  hearing 
shall  not  stay  the  immediate 
effectiveness  of  this  order. 

Dated  at  Rockville,  Maryland  this  IStfa  day 
of  January  1992. 

For  the  Nuclear  Regulatory  Cominission. 
Hugh  L.  ^MMiipsoii,  Jr., 
Deputy  Executive  Director  f(H-Suctear 
Materials  Safety.  Safeguards,  and  Operations 
Support. 

(FR  Doc  9Z-1S04  Filed  1-21-92;  8:4S  am] 
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Joint  Industry  Plan;  Notic*  ««  FMng  o« 
a  PropoMd  Option  Marlwt  Unkag* 
Plan  by  tlM  Chicago  BMrd  Opttons 
Exchango,  and  AoMffleafK  Now  Yorfc, 
and  Pacific  Stock  Exchangoo 

January  14, 1992. 
L  Introduction 

On  December  4. 1990,  pursuant  to  Rule 
llAa3-2  under  the  Securities  Exchange 
Act  of  1934  ("Acfl,  the  Chicago  Board 
Options  Exchange,  faic.  (XBOE"), 
American  Stock  Exdiange,  he. 
("Amex").  New  Yoric  Stock  Exchange. 
Inc.  ("NYSE")  and  Padfie  Stock 
lExchange,  Ina  ("PSE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC)  a  pnqwsed 
Joint  Industry  Plan  ("Plan")  providing 
for  the  creation  and  operation  of  an 
Options  Intermarket  Communications 
Linkage  ("Linkage").*  The  filing  was 
amended  on  April  29, 1991,  when  the 
signatories  to  the  Man  submitted  the 
Model  Option  Trade-Through  Rule  as 
Exhibit  A  to  the  Plan.*  As  (fiscussed 


>  Although  the  Philadelpliia  Stock  Exchange.  Inc. 
("Phlx")  participated  in  tilt  prep«ration  of  the  Plan, 
it  declined  to  Mffi  the  Plan  wiibaiit  a  tine  prionty 
rule.  The  Phlx  stated  that  notuvithataadins  it* 
agreement  with  many  linkage  policy  inaas,  it 
bielievet  that  any  system  trnplemented  by  the 
options  exchanges  should  idsntify  the  bast 
ihtermarkel  quote  by  prica,  time  HMtsixc  priority. 
Any  order,  regardless  of  its  origin.  waaU  b«  routed 
to  the  identified  "best"  market  for  auloautic 
execution.  See  letter  to  Richard  G.  Bfteden.   . 
Chairman.  SEC  for  Nichoiaa  A.  Gioidaiio,  President 
and  Chief  Execntivt  Office.  Fkbu  dated  Saptemtier 
26, 199a 

*  See  letter  to  Jonathan  G.  Kata,  Saoatecy.  SEC. 
from  Edward  L  Provost  Pizat  Vica  PtMidant 
Operation  Planning  Croup,  C80K  dated  April  29. 
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aimnission. 


below,  the  Commission  is  soliciting 
comment  on  the  Plan. 

n.  Background 

In  view  of  the  development  of  the 
options  markets  since  1980  and  the 
recognition  that  multiple  market  trading 
is  likely  to  bring  benefits  to  investors, 
the  Commission  determined  that 
restrictions  on  options  multiple  trading 
impose  a  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Accordingly, 
in  1989,  the  Commission  adopted  Rule 
19C-5,  which  amended  the  rules  of 
national  securities  exchanges  governing 
the  hsting  and  trading  of  standardized 
options  to  prohibit  (after  a  speciRed 
phase-in  period)  any  exchange  from 
limiting  by  any  means  its  ability  to  Ust 
any  stock  option  class  because  that 
option  class  is  listed  on  another 
exchange.' 

In  addressing  proposed  Rule  19c-5, 
several  exchanges  with  options 
programs  that  opposed  the  adoption  of 
Rule  19c-5  stressed  the  harm  to  public 
investors  that  they  believed  would 
result  from  the  absence  of  a  centralized 
market  or  linked  markets  for  each 
option.*  They  beUeved  that  multiple 
trading  might  hinder  fair  competition 
between  brokers  and  dealers  if  member 
firms  automatically  were  to  route 
options  order  flow  to  the  exchange  with 
the  greatest  volume  and,  consequently, 
threaten  the  financial  viability  of  the 
regional  exchanges  that  depend  on 
-  revenues  from  their  options  trading 
programs.  In  addition,  they  expressed 
concern  that  trading  options  on  multiple 
exchanges  that  were  not  linked  would 
produce  market  fragmentation.* 


■  17  cm  24ai9c-5.  Securitie*  Exchange  Act 
Releace  No.  26870  (May  28, 1988),  54  FR  23963 
("Rule  190-5  Adoption  Release"). 

A«  of  lanuaiy  22, 1990:  (1)  An  options  exchange 
may  btt  up  to  tO  atandanlized  stock  option  classes 
overiying  exchange-listed  stocks  that  were  also 
listed  on  another  options  exchange  before  January 
22, 1990  and  (2)  any  new  options  class  first  listed  on 
any  exchange  as  (rf  ]anuaiy  22, 1990,  can  be 
mijtiply  traded.  Finally,  as  of  January  21. 1991,  no 
options  exchange  niay  limit  its  ability  to  list  any 
stock  options  class  because  that  class  is  listed  on 
another  exchange.  In  January  1980,  Chairman 
Breeden  requested  the  exchanges  to  refrain 
voluntarily  from  listing  any  options  that  were  traded 
on  another  exdiange  before  Januafy  22. 1990.  See 
note  10,  infra  and  accompanying  text. 

*  The  CBOE.  PSE,  and  Phlx  oppoaed  an  expansion 
of  multiple  trading,  wrhile  Amex  and  the  National 
Assodation  of  SMuritiea  Dealers  generally 
supported  the  adoption  of  Rule  19o-5.  The  NYSE  did 
not  theoretically  oppose  multiple  trading  on 
exchange-listed  stocks  but  believed  that  the 
Commission  should  postpone  action  on  multiple- 
trading  until  the  events  of  October  1987  could  be 
more  fully  analyxed. 

*  They  argued  that  the  dispersion  of  options  order 
flow  for  a  particular  option  class  across  several 
exchanges  would  cause  each  market  to  be  leaa  deep 
and  liquid  than  would  othwwiae  be  the  case  if  the 


After  considering  the  potential 
adverse  consequences  of  an  expansion 
of  multiple  trading  under  the  current 
maiket  structure,  the  Commission 
concluded  that  the  potential  benefits  to 
customers  that  woiild  result  from 
competition  among  options  exchanges 
would  outweigh  any  potential  adverse 
effects  of  multiple  trading.  The 
Commission  concluded  that  multiple 
trading  would  result  in  improved  market 
and  service  quality  for  customers. 
Furthermore,  in  reviewing  multiple 
trading  in  options  on  over-the-counter 
stocks,  the  Commission  found  that 
market  fragmentation  problems  have 
been  minimal  and  litde  evidence  exists 
that  full-scale  multiple  trading  would 
significantly  increase  these  problems,* 

Although  the  Commission  was  willing 
to  approve  multiple  trading  under  the 
ciurent  market  structure,  it  endorsed  a 
thorough  review  of  the  benefits  and 
costs  entailed  in  developing  market 
integration  faciUties.  Accordingly,  the 
Commission  published  for  comment  a 
staff  White  Paper,  which  discussed  a 
number  of  potential  market  integration 
facilities  that  could  be  built  to  address 
market  fragmentation  concerns  and 
requested  comment  on  whether  any  of 
the  facilities  should  be  implemented.^ 
The  Commission  received  nine  comment 
letters  *  and  two  studies  in  response  to 
its  notice.* 


option  were  traded  on  only  one  exchange,  thus 
negatively  affecting  the  prices  at  which  customers 
can  trade  and  the  market  making  ability  of  floor 
traders. 

*  See  Rule  19o-5  Adoption  Release,  supra  note  2. 
at  note  117  and  accompanying  text. 

*  See  Securities  Exchange  Act  Release  No.  26871 
(May  28. 1988),  54  FR  24056  ( "White  Paper"). 
Specifically,  the  Division  of  Market  Regulation 
requested  comment  on  thr«e  measures  that  might  be 
employed  to  reduce  fragmentation  and  increase 
competitive  opportunities  for  the  options  markets. 
The  presented  alternatives  were  an  ITS-like  inter- 
market  linkage  to  allow  orders  tc  be  sent  among 
markets:  a  mechanism  to  route  small  customer 
orders,  on  an  order-by-order  basis,  to  the  "best" 
market;  and  a  central  limit  order  exposure  system, 
an  electronic  facility  for  collecting,  displaying  and 
providing  automatic  execution  of  limit  orders  in 
multiply  traded  options. 

■  See  letters  to  Jonathan  C.  Katz.  Secretary,  SEC 
from  John  C  Katovich.  Viue  President  and  General 
Counsel  PSE,  dated  Septembrr  15, 1989:  Alger  & 
Chapman,  Chairman  and  Chief  Executive  Officer, 
CBOE,  dated  September  15. 1989:  Clayton  A.  Stnive, 
General  Partner,  O'Connor  8  Associates,  dated 
September  15, 1969;  Nicholas  .A.  Giordano. 
President.  Phbc,  dated  September  21. 1968;  Kenneth 
R.  Leibler,  President  and  Chief  Operating  Officer. 
Amex.  dated  September  21. 1968:  James  E.  Buck. 
Senior  Vice  President  and  Secretary.  NYSE,  dated 
September  25, 1968:  Raymond  Skelton.  Chairman. 
SIA.  dated  October  11. 1968:  Thomas  A.  Petrone. 
Managing  Director,  Smith  Barney,  dated  November 
3. 1980;  and  Michael  Schwartz,  Chairmaa 
Oppenheimer  S  Co..  dated  November  8, 1988. 

*  See  Options  Intermarket  Linkage  System 
FeasUnlity  and  Conceptual  Design,  presented  to  the 
I4YSE,  PSE  and  Phbc.  by  (ha  TaUatsen  Consulting 
Group,  Inc.,  (September,  198B):  and  OpUon  Market 


Several  weeks  before  the  phase-in  of 
mtiltiple  trading  was  to  begin,  the 
Commission  asked  each  of  the  five 
options  exchanges  to  voluntarily  commit 
to:  (1]  Work  with  each  of  the  other 
exdianges  to  develop  a  joint  plan  for  a 
market  linkage  facility  and  (2)  refrain 
from  listing  any  options  that  were 
traded  on  another  options  exchange 
before  January  22, 1990,  as  permitted 
under  paragraph  (a)(2)  of  Rule  19c-5 
under  the  Act  on  or  before  June  30, 1990 
("voluntary  moratorium").'"  The 
volimtary  moratorium  was  intended  to 
provide  the  exchanges  additional  time  to 
reach  an  agreement  on  linkage  facility  to 
accommodate  options  multiple  trading. 
In  Jime.  1990,  the  exchanges  submitted 
two  proposals  for  the  development  of  a 
linkage  and  formed  several  committees 
to  consider  the  proposals  and  discuss 
the  actual  implementation  of  the  linkage 
system."  In  light  of  the  progress 
achieved  in  the  development  of  the 
Linkage,  the  Commission  has  extended, 
most  recendy  imtil  June  30, 1992,  its 
request  to  each  exchange  to  refrain 
voluntarily  from  listing  any  options  that 
were  traded  on  another  exchange  before 
January  22. 1990.  The  extended 
volimtary  moratorium  would  provide 
time  for  public  comment  on  the  Plan  and 
for  the  Conunission  to  consider  the 
submission.** 

m.  Description  of  the  Plan  and  Model 
Trade-Through  Rule 

A.  The  Plan 

The  Plan  provides  for  the  creation  and 
operation  of  an  Options  Intermarket 
Communications  Linkage  between  the 
signatories  to  the  Plan,  and  the  creation 
of  a  standardized  intermarket  Option 
Trade-Through  Rule.  The  purpose  of  the 
Plan  is  to  enable  the  participants  to  act 
joinUy  in  planning,  developing, 
operating  and  regulating  the  Linkage, 
llie  Plan  contemplates  that  participating 
exchanges  also  will  file  with  the 
Commission  as  proposed  rule  changes 
for  review  under  Section  19(b)  of  the  Act 
any  rules  or  rules  changes  that  may  be 
necessary  to  incorporate  the 


Integration:  An  Evaluation,  presented  to  the  Amex 
and  CBOE.  by  Yakov  Amihud  and  Haim  Mendelson, 
(January,  1990). 

"  See  letter  to  the  exchanges  from  Chairman 
Bieeden,  dated  January  9, 1980. 

'  ■  One  of  the  plans  was  the  precursor  to  the 
present  submission;  the  other  was  s  plan  favored  by 
the  Phlx  that  differs  most  significantly  from  the 
current  proposal  by  requiring  that  customer  orders 
be  routed  to  the  exchange  displaying  the  best  bid  or 
offer,  calculated  on  the  basis  of  price,  time  and  size 
priority.  See  note  8.  supra. 

'  ■  See  letter  to  the  exchanges  from  Chairman 
Richard  C  Breedea  dated  December  3a  1981. 
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requirements  of  the  Plan  into  the  rules  of 
each  participant  exchange. 

The  following  is  a  summary  of  the 
major  provisions  of  the  Plan.  The  full 
text  of  the  Plan  is  contained  in  the 
original  Bling.  which  is  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room 
and  at  the  participating  exchanges. 

The  Linkage  is  designed  to 
accommodate  trading  in  any  eligible 
option  series."  While  the  generation 
and  management  of  quotation 
information  is  not  part  of  the  Linkage, 
the  Plan  presupposes  that  each  member 
in  each  participant  Market  has  access  to 
the  best  bi.!  and  the  best  offer,  for  each 
series  thai  it  is  permitted  to  transmit 
through  the  Linkage,  from  among  the 
bids  and  offers  then  being  furnished  to 
the  participant  Maricet  in  which  the 
member  is  located  by  or  on  behalf  of 
each  other  participant.  Eadi  participant 
must  make  available  on  its  trading  floor 
the  best  bid  and  the  best  offer,  for  each 
eligible  series  that  it  trades,  from  among 
the  bids  and  offers  then  being  furnished 
to  that  participant. 

As  to  each  eligible  series  that  is 
traded  on  its  floor,  each  participant 
would  be  required  to  furnish,  or  cause  to 
be  furnished,  to  the  Options  Price 
Reporting  Authority  ("OPRA'T  the 
current  bid-asked  quotation  emanating 
from  its  trading  floor.  Each  quotation  so 
furnished  shall  be  considered  "firm"  to 
the  extent  provided  in  the  Plan. 

The  Linkage  is  intended  to  provide 
mechanisms  for  routing  customer  and 
proprietary  orders  to  the  market 
displaying  the  best  bid  or  offer.  Those 
mechanisms  vary,  however,  as  between 
customer  and  proprietary  orders.  In 
addition,  the  IHan  provides  specific 
additional  procedures  for  customer 
orders  for  greater  than  ten  contracts. 
The  specific  Plan  provisions  that  govern 
the  handling  of  these  types  of  orders  are 
illustrated  below. 

(1)  Customer  Commitmentt  of  10 
Contracts  or  Fewer 

When  a  member  firm  of  a  participant 
Market  ("Originating  Market"]  receives 
from  a  customer  an  order  to  purchase  10 
contracts  of  a  given  option  class  that  is 
also  traded  on  other  participant  Markets 
("Receiving  Market")  it  may  send  that 
order  to  the  Originating  Market  floor  for 
execution.  The  member  will  go  to  the 
post  where  the  option  is  traded  at  the 
Originating  Market  and  inquire  as  to  the 
maricet  for  that  option.  The  broker  may 


'*  thm  procedure  for  determininf  tb«  particular 
Mite*  that  Buy  be  tnaamUtrnd  Ihiwigh  the  Linksfle 
■t  any  lime  ihall  be  eatabliohad  b)F  ■nanimoua  vote 
of  the  Adminktistkn  CMBmtttM  with  fll  the 
partidputi  vetin^ 


discover,  however,  that  the  best  bid  for 
the  option  frooi  another  participant 
Market  is  a  bid  of  4y4  and  the  best  offer 
from  another  participant  Market  is  on  of 
4%.  With  this  information,  the  broker 
may  decide  to  attempt  to  buy  the  10 
contracts  for  this  customer  from  the  4% 
offer.  By  using  a  Linkage  station  located 
on  the  Originating  Market  trading  floor, 
the  broker  may  send,  or  cause  to  be 
sent,  to  the  Receiving  Market  a 
"commitment  to  trade"  (in  this  case  a 
commitment  to  buy  10  contract  of  the 
option  at  4%).  When  more  than  one 
other  participant  is  displaying  a  bid  or 
offer  equal  to  the  hi^est  bid  or  lowest 
offer,  the  broker  may  choose  from 
among  those  bids  and  offers  and  direct 
the  commitment  to  that  participant.  This 
commitment  is  firm  and  irrevocable.  As 
specified  in  section  6(b](iv)(A)  of  the 
Plan,  if  the  4%  offer  on  the  Receiving 
Market  is  disseminated  when  the 
commitment  to  buy  at  4%  is  received  at 
the  Receiving  Market  or  if  a  better  offer 
is  then  available,  the  Receiving  Market 
must  accept  the  commitment  within  the 
required  time  period  and  execute  the 
order  at  4%  (or  at  the  better  price).  The 
Receiving  Market  will  then  report  the 
trade  to  OPRA  for  dissemination  under 
the  OPRA  Plan  at  4%  (or  at  the  better 
price),  with  the  trade  identified  as 
executed  on  the  receiving  Market  and 
report  the  execution  to  the  Originating 
Market  through  the  Linkage  within  the 
prescribed  time  period.  Should  the  bid 
or  offer  sought  by  a  customer 
commitment  no  longer  be  disseminated 
by  the  Receiving  Market  when  the 
customer  conmiitment  is  received,  the 
Receiving  Market  shall  report  that 
information  to  the  Originating  Market 
writhin  one  minute  of  the  receipt  of  the 
customer  commitment. 

The  Plan  allows,  but  does  not  require, 
a  participant  Mariiet  to  use  its  exchange 
systems  to  automate  the  processes  of 
sending  a  customer  commitment  to  trade 
through  the  Linkage  and  executing  a 
customer  commitment  received  through 
the  Linkage.  If  the  option  in  the  previous 
example  were  also  a  series  eligible  for 
automatic  execution  in  the  Originating 
Marketa'  automatic  execution  systems 
may  electronically  read  the  maricets 
being  disseminated  by  the  other 
participants.  When  no  member  of  the 
Originating  Market  having  been 
provided  the  opportimity  to  improve  on 
the  2Vi  offer,  offers  to  seQ  the  10 option 
contracts  of  4%,  the  Originating  llarket 
will  send  to  the  Receiving  Mariwt  a 
commitment  to  buy  10  ccmtracts  at  4H. 
When  more  than  one  particpant  is 
disseminating  a  bid  or  offer  equal  to  the 
best  bid  or  oSer  and  the  Originatkm 
Market  provides  automated  reraating  ef 


orders,  the  Originating  Market  will 
provide  to  its  members  the  choice  of 
destination  market  based  upon  price/ 
time  priority  or  price/random  priority 
from  among  those  participants  then 
displacing  the  best  bid  or  offer. 

(2)  Customer  Conunitments  on  Behalf  of 
Orders  Larger  Than  10  Contracts 

When  a  broker  represents  a  customer 
order  for  larger  than  10  contracts,  the 
broker,  after  establishing  that  a  higher 
bid  or  lower  offer  is  disseminated  by 
another  participant  woidd  initiate  the 
routing  of  a  customer  commitment  to 
trade  in  one  of  three  ways.  First  the 
Broker  may  choose  to  enter  the  larger 
than  10  contract  sell  (buy)  order  into  the 
Linkage  as  a  single  commitment  without 
prior  verification  of  the  size  of  the  higher 
bid  (lower  offer).  In  diat  case,  if  the 
higher  bid  (loweroffer)  is  disseminated 
when  the  larger  than  10  contract  sell 
(buy)  commitment  is  received  in  the 
Receiving  Market  that  mariiet  must 
execute  the  commitment  for  at  least  a 
minimum  of  10  contracts  at  the 
disseminated  bid  (offer).  ^* 
Alternatively,  the  broker  may  choose  to 
verify  the  size  of  the  hi^ier  bid  (lower 
offer)  before  sending  the  larger  than  10 
contract  sell  (buy)  commitment  througb 
the  Linkage.  The  broker  may  receive 
verification  from  the  Receiving  Market 
that  the  higher  bid  (lower  offer)  is  firm 
for  larger  than  10  contracts.  The  broker 
would  then  immediatdly  rout  through  the 
Linkage  a  commitment  to  sell  (buy)  for 
the  verified  size  to  the  Receiving  Market 
where  the  size  bid  (offer  exists.  If  the 
bid  is  disseminated  in  the  Receiving 
Market  at  the  time  the  commitment  is 
received  in  that  market  the  commitment 
will  be  executed  at  the  disseminated  bid 
for  the  verified  size  and  reported  to 
OPRA  and  to  the  Origmathig  Market 
Finally,  the  broker  may  choose  to  send 
the  larger  than  10  contract  sell  (boy) 
order  through  the  Linka^  to  a  single 


■*  Section  6(bKiv)tA)  of  the  Plan  provides  that  if 
the  bid  or  offer  that  i»  tought  by  a  ciutomer     - 
conunitment  to  trade  waa  dissemuiatMl  at  tfcj  time 
the  ccatomer  commitment  waaraceived  the 
coatomer  cofflmitment  diall  be  accepted  for  up  tolO 
contracts,  bi  the  event  that  the  Itid  or  oflcr  ia  no 
longer  available  in  the  Receiving  Market  bat  a  new 
bid  or  offer  ia  available  in  tltat  market  that  would 
enable  the  cuatonier  conunilment  to  bt  executed  at 
a  price  that,  from  the  atandpoint  of  the  fender  of  the 
cuatomer  commitment  is  at  leaat  as  {trorablc  as 
the  price  specified  in  thecostoDercaamiitment 
then,  ander  the  rule*  of  the  Receiving  Market  the 
member  who  make  the  new  laid  orofler  shall  accept 
the  customer  cummitiusul  at  tlM  price  of  soch  new 
bid  or  oner  tot  op  to  10  ooBevcts.  SnovM  tse  nd  or 
offer  sought  k>y  a  cnstamcr  ooamltBaBt  no  hngsr  ht 
disseminated  by  the  Receiving  Moitat  when  the 
CHslflBMr  oonBttnent  te  foceft^radL  tBeRsoeisbig 
Market  shaMifertSwtliifciMtluB  to  S» 
OrigiRattag  Market  wilfato  aa*  ataoto  of  the  Moeipt 
of  ft*  cue 
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partidpaot,  without  verifying  the  sixe, 
by  tending  the  order  in  10  contract  (or 
fewer)  increments.  The  broker  would 
enter  the  order  into  the  Linkage  and 
direct  that  the  order  be  routed  as 
separate  commitments,  each  of  which  is 
no  larger  than  10  contracts.  If  die 
Receiving  Market  is  disseminating  a  bid 
(offer)  equal  to  or  superior  to  the 
reference  price  on  the  10  omtract  or 
fev/et  conunitments  at  the  time  such 
commitments  are  received,  eadi 
commitment  will  be  executed  in 
accordance  with  section  6(b)(iv)(A).** 

(3)  Broker-Dealer  Commitments 

A  specialist/maricet  maker  registered 
in  a  particular  opGon  class  in  which 
there  are  series  eligible  for  routing 
through  the  Linkage  or  a  floor  broker  on 
behaU  of  an  account  in  which  a  broker- 
dealer  has  an  interest  may  access  the 
Linkage.  The  method  of  accessing  the 
Linkage  does  not  differ  based  upon  the 
size  of  the  commitment  to  trade.  The 
Originating  Maricet  must  assure, 
however,  that  the  information  contained 
on  the  commitment  is  complete  and  that 
a  pre-notiff  cation  message  is  sent  to  the 
Receiving  Maricet  indicating  the  Eligible 
Series  that  is  the  subject  of  the  broker- 
dealer's  commitment** 

Section  e(b)(iv)(B)  of  die  Plan 
provides  that  members  in  a  participant 
Market  are  not  obligated  to  satisfy 
commitments  entered  through  the 
Linkage  for  the  account  of  a  broker- 
dealer,  except  that  if  a  customer  offer 
(bid)  is  disseminated  by  the  Receiving 
Market  and  the  broker-dealer 
commitment  to  buy  (sell)  is  received 
prior  to  that  customer  offer  (bid)  being 
executed,  the  rules  of  the  participant 
Market  shall  require  that  the  broker- 
dealer  commitment  be  executed  against 
the  customer  offer  (bid).  When  a  broker- 
dealer's  commitment  ia  not  executed, 
the  Receiving  Market  shall  immediately 
adjust  its  disseminated  quotation  to 
reflect  that  the  bid  or  offer  sought  by  the 
broker-dealer's  commitment  is  no  longer 
available. 

B.  Model  Trade-Through  Rule 

In  addition  to  prescribing  how  and 
under  what  circumstances  commitments 
are  routed  through  the  Linkage,  the  Plan 
also  contains  a  Model  Trade-Throu^ 
Rule  that  each  participant  Maricet  wdll 


■  *  When  a  broker  chooaea  die  third  alternative, 
each  participant  Market  ohall  aooure  that  the  10 
contract  or  fewer  oonmitnients  that  are  part  of  a 
greater  then  10  contract  coatomer  order  are  not  oont 
through  the  Linkage  within  10  aaeond*  of  each  other 
or  audi  other  minimum  tinM  period  ai  determined 
1^  the  Adminiatratioo  Committee. 

'*  The  meeoage  moot  be  reoeitred  no  leti  than  (ix 
•eoondi  and  no  more  than  10  Moondt  before  the 
broker-dealer's  commitment 


inc(nporatc  into  its  own  rules,  tht 
Model  Rule  provides  that,  absent 
reasonable  justification  or  excose,  a 
member  in  a  participant  Market  shoukl 
avoid  initiating  a  trade-throu^  when 
purchasing  or  selling  an  option  contract 
permitted  to  be  transmitted  throu^  the 
Linkage.  A  trade/through  occurs 
whenever  a  member  of  an  exchange 
initiates  the  purchase  of  an  option  series 
eligible  for  routing  through  the  Linkage 
at  a  higher  price  than  the  price  then 
being  offered  (or  initiates  the  sale  of  the 
option  at  a  lower  price  than  the  option  is 
being  bid  for)  in  another  participating 
market  as  reflected  by  the  offer  (bid) 
then  being  disseminated  in  accordance 
with  the  Plan. 

The  trade-through  rules  adopted  by 
the  participants  would  apply  to 
transactions  that  are,  or  are  a  part  of.  a 
block  trade.  *^  The  block  trade 
provisions  of  the  trade-through  rule  shall 
require  any  member  who  executes  a 
block  trade  in  any  eligible  series  at  a 
clean-up  price  inferior  to  the  quotation 
for  such  eligible  series  then  being 
furnished  from  any  other  participant 
Market  furnishing  a  bid  or  offer  (as  the 
case  may  be)  superior  to  the  clean-up 
price  to  send  a  commitment  to  trade  at 
the  clean-up  price  to  satisfy  such  other 
participant  Market's  bid  or  offer  to  the 
extent  provided  by  the  rule. 

The  Model  Rule  provides  that  if  a 
trade-through  occurs  and  the  participant 
Market  receives  a  complaint  from  the 
party  whose  bid  or  offer  was  traded- 
through  ("Aggrieved  Party").  Uien  die 
member  who  initiated  the  trade-through 
("Initiating  Member")  must  (1)  Satisfy 
the  bids  or  offers  traded-throv^  for  up 
to  the  number  of  contracts  involved  in 
the  trade  that  caused  the  trade-through 
at  the  price  of  the  transaction  that 
caused  the  trade-through;  or  (2)  the 
Initiating  Member,  with  the  (U)n8ent  of 
the  contra  party,  must  adjust  the  price  of 
the  trade  to  a  price  that  would  not  have 
caused  the  trade-through;  or  (3)  the 
Initiating  Member  must  cancel  the  trade 
as  being  null  and  void,  if  both  the 
Initiating  Member  and  the  contra  party 
were  trading  for  their  own  account.  Each 
customer  onder,  the  execution  of  which 
caused  the  trade-through,  shall  receive: 


>'  A  "bkick  trade."  a*  that  term  ia  uaed  la  the 
Plan,  meana  a  trade  on  the  enchange  that:  (a) 
Involvea  100  or  more  conlracta  ("bkxk  aiM"):  (b)  ia 
effected  at  a  price  ovtaide  the  bid  or  offer 
diaaemineted  from  another  participating  market 
center  and  available  for  diqilay  on  the  exchangr. 
and  (c)  invotvea  either  (i)  a  craoa  of  block  tise 
(where  the  member  reproaenta  att  of  one  aide  of  the 
tronaactian  and  all  or  a  portiOB  of  the  other  aide),  or 
(u)  any  other  tranaactioa  of  block  alxe  (i.e..  in  which 
the  member  repreaentt  an  order  of  block  sixe  on  one 
aide  of  the  tranaaction  only)  that  ia  not  the  reault  of 
an  execution  at  the  current  bid  or  offer  on  the 
exchange. 


(1)  The  price  that  ceased  the  trade- 
diraagh;  (2)  die  satisfaction  price,  if  die 
trade-through  is  to  be  satisfied;  or  (3)  the 
adjustment  price,  whichever  of  the  three 
alternatives  is  of  greatest  benefit  to  the 
customer.  Any  resulting  differences  in 
price  shall  be  the  hability  of  the  member 
who  initiated  the  trade-through. 

If  the  Initiating  Member  does  not  take 
the  appropriate  corrective  action  or,  if 
applicable  prompUy  notify  the 
A^eved  Party  that  the  Initiating 
Member  is  relying  on  an  exception  from 
the  trade-through  Rule,  the  Initiating 
Member  shall  be  liable  to  the  Aggrieved 
Party  for  die  amount  of  the  Aggrieved 
Party's  actual  loss  or  the  loss  calculated 
based  on  the  loss  basis  price,  whichever 
is  greater.  The  loss  basis  price  generally 
is  the  highest  bid  (in  the  case  of  an  offer 
that  was  traded-through)  or  lowest  offer 
(in  the  case  of  a  bid  that  was  traded- 
through)  after  six  minutes  frcmi  the 
OPRA  report  of  the  transaction. 

These  obligations  will  not  apply  if:  (1) 
The  trade-through  was  unavoidable 
because  of  a  systems  or  equipment 
failure  or  malfimction;  (2)  the  market 
that  was  traded  through  had  declared  a 
fast  situatitm  and,  thus,  the  quotes  the 
market  was  disseminating  were  not  firm; 

(3)  the  Aggrieved  Party  failed  to 
complain  promptly  after  the  trade  report 
for  the  trade  that  caused  the  trade- 
through  was  disseminated  by  OPRA;  or 

(4)  in  the  case  of  a  third  participating 
market  center  trade-through,  the 
Initiating  Member  prompUy  sent  a 
commitment  to  trade  to  the  Aggrieved 
Party  to  satisfy  the  trade-through  and 
had  preceded  the  commitment  to  trade 
with  an  administrative  message 
informing  the  Aggrieved  Party  that  the 
commitment  was  in  satisfaction  of  the 
trade-through. 

C.  Implementation  of  the  Plan 

The  participants  stated  that  the  Plan 
will  be  implemented  upon  the  '" 
Commission's  approval  of  the  Plan  and 
related  rules  and  the  participants' 
completion  of  the  development  of  the 
systems  necessary  to  effectuate  the 
linkage  described  in  the  Plan.  Among 
the  systems  to  be  developed  are  systems 
that  will  allow  for  the  calculation  of  the 
best  bid  and  best  offer  from  among 
those  participants  trading  an  eligible 
series:  provide  for  the  transmittal  of  ^ 
"commitmenti  to  trade"  and 
"administrative  messages"  between 
participants  and  response  thereto;  and 
provide  for  the  clearing  and  settlement 
of  trades  that  take  place  as  a  result  of 
commitments  to  trade  routed  through 
die  Linkage.  Eacbof  die  participants  is 
represented  on  a  "Joint  Partici,>ant 
Technical  Committee."  which  has  made 


2816 


Fedanl  Register  /  Vol.  57.  No.  14  /  Wednesday,  January  22,  1992  /  Notices 


progress  toward  developing  a 
requirements  specification  and  technical 
design  document  that  will  be  filed  with 
the  Commission  upen  completion.  The 
linkage  shall  be  operable  at  anytime  two 
or  more  participants  are  open  for  trading 
in  an  eligible  series. 

D.  Development  and  Implementation 
Phases     •  j 

The  Technical  Committee  will  prepare 
die  requirement  specification  and 
technical  design  document  described 
above.  Upon  approval  of  this  docimient 
by  the  participants,  a  working  schedule 
will  be  prepared  by  the  Committee. 
Assuming  prompt  approval  of  the  Plan 
and  the  technical  design  document,  and 
no  major  changes  in  the  requirements,  it 
is  estimated  that  the  Linkage  can  be 
operational  within  24  months  of  the  date 
of  the  completion  of  the  Man  filing. 

£1  Analysis  of  Impact  on  Competition 

The  Plan  provides  for  the  creation  of 
an  Option  Maiicet  Linkage  and  rules 
providing  inter-market  trade-through 
protection.  In  adopting  Rule  19c-5,  the 
Commission  found  that  multiple  trading 
of  standardized  options  on  exchange- 
listed  securities  is  consistent  with  die 
purposes  of  the  Act.  In  particular,  the 
Commission  found  that  permitting  the 
options  exchanges  to  compete  in  a 
multiple  trading  environment  will  bring 
substantial  benefits  to  investors,  in  the 
form  of  improved  prices,  and  better 
services, 

F.  Description  of  (^ration  of  Facility 
Contemplated  by  the  Plan    \ 

Each  participant  will  undertake 
efforts  to  modify  its  internal  quotation 
display,  order  routing,  order  handling 
and  execution  systems  so  as  to  ensiuc 
that  orders  are  handled  in  accordance 
with  the  PlaiL  The  participants  will 
interface  through  a  telecommunications 
network.  All  order  handUng,  processing, 
logging,  switching  and  matching  will  be 
undertaken  by  the  participants  using 
existing  and/or  modified  in-house 
systems. 

G.  Terms  and  Conditions  of  Access 
Any  national  securities  exchange  in 


whose  market  eligible  series  become 
traded  that  agrees  to  abide  by  section  3 
of  the  Plan  may  become  a  participant. 
Section  3  of  the  Plan  provides  that  any 
other  national  securities  exchange  or 
association  may  subscribe  to  the  Plan 
and  become  a  participant  by  agreeing,  in 
an  amendment  to  the  Plan,  to  comply 
and  enforce  compliance  with  the 
provisions  of  the  Plait 

H.  Method  of  Determination  of 
Imposition,  and  Amount  of  Fees  and 
Chaises 

The  Plan  does  not  provide  for  the 
imposition  of  any  fees  or  charges  in 
connection  with  the  use  of  the  Linkage. 
Section  10  of  the  Plan  provides  that  the 
participants  will  share  costs  associated 
with  any  shared  telephone  lines  that 
connect  the  participants  with  each  other 
in  accordance  with  a  cost-sharing 
formula  to  be  developed  by  the 
participants. 

/.  Method  and  Frequency  of  Processor 
Evaluation  * 

The  Linkage's  architecture  does  not 
call  for  an  independent  processor.  The 
Plan  calls  for  the  creation  of  an 
Administration  Committee  which  has 
authority  to:  (i)  Oversee  development  of 
the  linkage  in  accordance  with  the 
specifications  agreed  upon  by  each 
participant;  (ii)  monitor  the  participant's 
use  of  the  linkage;  and  (iii)  advise  the 
participants  with  respect  to  any 
deficiencies,  problems  or 
recommendations  as  the  Committee  may 
deem  appropriate  in  its  administration 
of  the  Plan.  One  of  the  Administration 
Committee's  responsibilities,  however, 
will  be  to  oversee  the 
telecommunication  netwoiic. 

/.  Dispute  Resolution 

Section  4  of  the  Plan  provides  for  the 
specialized  mechanism  for  the 
resolution  of  disputes  arising  under  tfie 
Plan. '  *  The  section  provides  for  a 
procedure  by  which  a  particii>ant  may 
request  an  interpretative  opinion  of  a 


■*  Ttw  proposed  dispute  resolution  process  is 
essentially  the  same  process  adopted  by  the 
Intermarkei  Trading  System  Operating  Coauniltee 
and  approved  by  the  Commlssioa  See  Securities 
Exchange  Act  Release  Na  29194  (May  IS.  1991).  SO 
FR233ia 


ruling  made  by  another  participant  on 
the  application  of  the  Plan  or  the  Model 
Trade-Through  Rule.  The  dispute  must 
pertain  to  a  situation  involving  a 
minimum  loss  of  $5,000.  which  must 
have  been  established  pursuant  to  the 
Plan  and  Model  Rules,  including  their 
applicable  mitigation  procedures.  All 
routine  self-regulatory  organization 
surveillance  reviews  respecting  the 
initial  ruling  must  be  completed  prior  to 
such  request.  Opinions  will  be  submitted 
to  the  Administration  Committee  for  its 
information  and  review. 

K.  Written  Understandings  or 
Agreements  Relating  to  Interpretation 
of  or  Participation  in  the  Plan 

Not  Applicable. 

IV.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that     : 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  the  Participating 
exchanges.  All  submissions  should  refer 
to  File  No.  S7-2-92  and  should  be 
submitted  by  February  12, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maigaral  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc  92-1514  Filed  1-21-92;  a-4S  am] 
MUJNa  COM  seie-oi-M 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
ttie  Chicago  Board  Options  Exchange, 
Infc,  Relattng  to  Offers  of  Settlement 
and  Scheduling  of  Hearings 

January  14. 1902. 

On  October  25, 1991.  the  Chicago 
Board  Options  Exchange.  Ina  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exdiange  Commission 
("SEC  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  >  and  Rule 
19b-4  thereunder,'  a  proposed  rule 
change  to  amend  the  procedures 
provided  in  Exchange  Rule  17.8  for 
o^ers  of  settlements  and  the  scheduling 
of  hearings.  Specifically,  the  CBOE 
proposed  (i)  to  limit  to  120  the  number  of 
days  in  whidi  a  respondent  in  a  CBOE 
disciplinary  proceeding  may  submit 
settlement  offers  after  a  statement  of 
charge  has  been  served;  (ii)  to  limit  the 
number  of  settlement  offers  within  that 
120-day  period  to  two;  (iii)  to  provide 
that  a  hearing  will  be  scheduled 
following  the  end  of  the  120Kiay  p«4od, 
or'earlier,  if  the  Business  Conduct 
Committee  ("BCC")  has  refected  the 
respondent's  second  settlement  offer 
and  (iv)  to  provide  that  respondents 
must  request  access  to  documents  in 
writing  within  60  days  after  being 
served  a  statement  of  charges. 

The  proposal  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  29959  (November  19, 1991). 
56  FR  60135.  No  comments  were 
received  on  the  proposed  rule  change. 

Currently,  the  Exchange's  rules  do  not 
limit  the  number  (rf  setdement  offers  a 
respondent  may  submit,  nor  do  they 
establish  specific  time  limits  in  which  a 
disciplinary  hearing  must  be  held. 
During  a  recent  inspection  of  the 
Exchange,  the  Commission  found  that 
the  CBOE'fi  disciplinary  procedures 
have  afforded  respondents  the 
opportunity  to  protract  unreasonably  the 
resolution  of  formal  disciplinary  matters 
through  requests  for  dismissal  of 
charges  and  unrealistic  offers  of 
settlement.  Accordingly,  in  response  to 
Commission's  flndings,  the  CBOE 
submitted  the  current  proposal.  As 
mentioned  earlier,  the  amendments 
provide  that  a  respondent  will  have  120 


calendar  days  from  the  date  of  service 
of  a  statement  of  charges  in  which  to 
present  setdement  offers.  During  that 
time,  a  respondent  will  be  allowed  to 
submit  only  two  setdement  offers, 
although  the  BCC  at  its  discretion,  may 
permit  a  respondent  to  submit  an 
additional  setdement  offer  if  the 
pertinent  details  of  the  respondent's 
offer  are  consistent  with  the  parameters 
and  criteria  deemed  acceptable  by  the 
BCC  In  order  to  reinforce  these 
limitations,  the  OBOE'S  proposal  also 
requires  the  BCC  to  schedule  a  hearing 
date  at  the  end  of  the  120-day  period,  or 
earlier,  if  the  BCC  has  rejected  a 
respondent's  second  settlement  offer.  In 
addition,  the  proposal  amends  CBOE 
Rule  17.4(c)  to  require  a  respondent  to 
make  a  written  request  for  access  to 
documents  within  60  calendar  days  after 
being  served  a  statement  of  charges.* 

The  commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  act  and  the  rules 
and  relations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(7).*  Specifically,  the  Commission 
believes  the  CBOE's  proposal  strikes  a 
reasonable  balance  between  the 
Exchange's  need  to  provide  prompt, 
effective,  and  meaningful  discipline  for 
violations  of  Exchange  rules  and  the 
Federal  securities  laws  and  the  need  to 
ensure  a  fair  procedure  for  the 
respondents  to  contest  CBOE 
disciplinary  proceedings,  in  particular, 
the  Commission  believes  120  days  is 
sufTicient  time  for  respondents  to  make 
offers  of  setdement  once  a  statement  of 
charges  has  been  served.  This  period 
will  provide  adequate  time  for 
respondents  and  their  counsel  to  review 
the  charges,  request  and  collect 
documents,  and  then  determine  whether 
to  contest  the  charges  or  attempt  of 
setde  them.  Similarly,  it  is  reasonable 
for  the  CBOE  to  limit  to  two  the  number 
of  setdement  offers  that  respondents  are 
entided  to  submit  The  CBOE  is  not 
obligated  to  accept  any  settlement 
offers,  so  it  is  well  within  its  rights  to 
limit  setdement  offers  it  will  consider  to 
two  offers.  Moreover,  the  Commission 
also  notes  that  respondents  are  not 


>lSU.S.C7Si(bMl)(19eS). 

*  17  CFR  aiaisb-*  [itaoi 


*  Th«  ptepowl  alio  providM  that  Ih*  taCMiay 
period  doM  nol  indad*  Iht  iMmber  of  ealamUr 
days  in  excaaa  of  aevtn  In  which  It  Ukaa  CBOE  ttaff 
to  provide  acceaa  to  docament*  after  a  requeat  for 
documents  <■  inade  punvant  to  CBOE  Rule  17.4(c). 

«18U.S.C7ar(1988). 


necessarily  limited  to  two  offers  of 
setdement  under  the  proposal.  The  BCC, 
in  its  discretion,  may  permit  a 
respondent  to  submit  more  than  two 
offers  within  the  12t><lay  period. 

The  Commission  believes  60  days  is  a 
sufficient  amount  of  time  to  provide 
respondents  to  request  access  to 
documents.  The  60-day  time  period  does 
not  restrict  respondents'  access  to 
documents  in  any  way  and  it  serves  to 
prevent  respondents  from  circumventing 
the  requirement  that  offers  of  setdement 
be  submitted  within  120  days  by 
prohibiting  document  requests  on  the 
119th  day.  Moreover,  the  Commission 
notes  diat  die  120-day  period  in  which  to 
submit  offers  does  not  include  those 
days  in  excess  of  seven  that  it  takes  the 
CBOE  to  provide  respondents  access  to 
documents. 

Accordingly,  the  Commission  believes 
that  the  proposal  will  continue  to 
safeguard  the  procedural  rights  of 
respondents  to  request  documents  and 
to  make  setdement  offers,  while  at  the 
same  time  streamlining  the  Exchange's 
disciplinary  process  by  providing  for  the 
prompt  scheduling  of  disciplinary 
hearings.  By  minimizing  opportunities 
for  delay,  and  thereby  helping  to 
preserve  evidence,  memories,  and  the 
availability  of  witnesses,  the 
Commission  believes  the  proposal  wiU 
enhance  the  quality,  consistency,  and 
fairness  of  the  Exchange's  disciplinary 
proceedings  and  will  enable  the  CBOE 
to  better  enforce  compliance  by  its 
members  with  the  Exchange's  rules  and 
the  Federal  securities  laws.  Therefore, 
the  Commission  believes  that  the 
CBOE's  proposal  is  consistent  with 
section  6(b)(7)  of  the  Act  because  it 
provides  a  fair  procedure  for  disciplining 
members. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  die  Act*  diat  die 
proposed  rule  change  (SR-CBOB-01-39) 
is  approved. 

For  the  CommiMion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.*  ( 

Maisaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  92-1S15  Filed  1-21-92: 8:45  am] 

WUJMa  coot  SSM-SVM. 
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(IMmm  Na  34-30ieC;  FN*  No.  SR-CSE- 
91-4] 

S«lf-negulatory  OrganlzatkNW;  the 
Cincinnati  Stock  Exctiange;  Order 
Granting  Partial  Approval  to  Propoaed 
Rule  Change  Relating  to  Pulillc 
Agency  Order  SiM  Guarantees 

lanuary  14. 19S2.  | 

On  August  28, 1991,  the  Cincinnati 
Stock  Exchange  ("CSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  «  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
amend  the  Exchange's  guarantee  for 
public  agency  orders  contained  in  CSE 
Rule  11.9,  which  governs  the  Exchange's 
National  Securities  Trading  System.' 
The  CSE  also  proposes  to  modify  its 
existing  guidelines  for  market  making 
spreads.  This  order  grants  approval  only 
to  the  proposal  to  amend  the  Exchange's 
public  agency  order  guarantee. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29843 
(October  21, 1991),  56  FR  55702  (October 
29, 1991).  No  comments  were  received 
regarding  the  proposed  rule  change. 

Currently,  Exchange  Rule  11.9(n),  the 
CSFs  public  agency  order  guarantee 
rule,  requires  Designated  Dealers 
("DDs")  *  to  accept  and  guarantee  the 
execution  of  public  agency  market  and 
marketable  limit  orders  up  to  2,099 
shares  entered  after  the  opening  in  their 
designated  issues.  Under  this  Rule,  the 
DD  is  obligated  to  fill  these  orders  on 
the  basis  of  the  best  Intermarket 
Trading  System  ("ITS")  bid  (for  sell 
orders)  or  offer  (for  buy  orders),' 


■  IS  U&C  TBMbKl)  (1988). 

*  17  CFR  24O.10b~4  (1991). 

*  The  National  Securities  Trading  Syitem  is  an 
electronic  securities  conununication  and  execution 
fadiity  through  which  bids  and  offers  of  competing 
dealers  and  public  orders  are  consolidated  for 
review  and  execution  by  Exchange  members  or 
approved  dealer*.  See  CSE  Rule  11.9(a). 

*  A  DD  is  an  Exchange  proprietary  member  who 
maintains  a  minimum  net  capital  of  at  least  the 
greater  of  $100,000  or  the  amount  re<)uired  under 
Rule  15c3-l  of  the  Act  (17  CFR  240.15c3-l  (19B1)|. 
and  who  has  been  approved  by  the  Exchange's 
Securities  Committee  to  perform  market  making 
functions  by  entering  bids  and  offers  for  securities 
designated  by  the  Securities  Committee  to  be  traded 
in  the  CSE's  National  Securities  Trading  System 
("designated  Isaues")  into  that  System.  See  CSE 
Rule  11  J(aK3). 

*  For  puipoeee  of  Cn  Rule  11.9.  the  term  "FTS 
BBO"  means  the  best  bid/ask  quote  among  the  ITS 
participants  in  those  Issues  that  are  traded  on  ITS. 
See  CSE  Rule  11.8(a)(ll). 
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regardless  of  the  size  of  the  bid  or  offer 
in  the  primary  market  and  regardless  of 
the  identity  of  the  customer,  as  long  as 
the  customer  is  not  a  broker-dealer.  The 
CSE  proposes  to  amend  its  public 
agency  order  guarantee  to  require  DDs 
to  BU  public  agency  market  and 
marketable  limit  orders  entered  after  the 
opening  in  their  designated  issues  up  to 
the  size  of  either  The  ITS  best  bid  or 
offer  (on  sell  and  buy  orders, 
respectively)  or  2.099  shares,  whichever 
size  is  lower.  In  addition,  under  the  CSE 
proposal,  DDs  would  no  longer  be 
required  to  guarantee  any  portion  of  an 
order  larger  than  2,099  shares. 

In  its  rule  filing,  the  CSE  states  that  its 
proposal  is  designed  to  balance  the 
Exchange's  interest  in  attracting  order 
flow  with  the  need  to  ensure  that  only 
those  orders  which  are  "retail"  in  the 
traditional  sense  of  the  word  receive  a 
guaranteed  execution.  The  Exchange 
states  that  this  amendment  to  its  public- 
agency  order  guarantee  rule  is 
necessary  to  address  two  concerns. 
First,  the  Exchange  believes  that  the 
DD's  current  obligations  under 
Exchange  rules,  which  may,  in  certain 
instances,  provide  guarantees  that  are 
better  than  the  ITS  BBO.  results  in  an 
undue  burden  for  CSE  DDs.  In  addition, 
the  Exchange  believes  that  the  potential 
exists  for  abuse  of  the  intent  of  the 
guarantee  by  institutional  or  other 
substantial  traders  who,  though  not 
broker-dealers,  are  not  "retail"  in  the 
conventional  sense,  as  evidenced  by  the 
size  and  timing  of  their  orders. 

The  Commission  Hnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act.* 
Specifically,  the  Commission  believes 
that  the  proposal  is  consistent  with  the 
section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  and 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  maiicet 
and  a  national  market  system. 

Under  the  Exchange's  proposed 
amendment  to  its  pubUc  agency  order 
guarantee  rule,  CSE  DDs  would  not  be 
obligated  to  fill  certain  orders  that  they 
may  be  obligated  to  fill  under  the 
existing  rule.  Currently,  DDs  must 
guarantee  the  execution  of  up  to  2.099 
shares  of  public  agency  market  and 
marketable  limit  orders  at  the  ITS  BBO 
regardleM  of  the  size  of  the  ^S  BBO. 


•isu.s.c.7ar(i988). 


For  example,  if  the  size  of  the  ITS  BBO 
was  1,000  shcu^s,  the  DD  would  still  be 
required  to  guarantee  the  execution  of 
orders  tip  to  2,099  shares.  In  addition,  for 
orders  greater  than  2,099  shares,  the  DD 
currently  is  required  to  guarantee  the 
execution  of  2,099  shares  of  that  order. 
Under  the  CSE  proposal.  DDs  would  be 
required  to  fill  public  agency  market  and 
marketable  limit  orders  up  to  the  size  of 
the  lesser  of  either  the  size  of  the  ITS 
BBO  or  2,099  shares.  Therefore,  in  the 
example  above  in  which  the  size  of  the 
ITS  BBO  was  1,000  shares,  the  DD 
would  be  required  to  guarantee  the 
execution  of  1,000  shares.  Further,  under 
the  new  rule,  the  DD  would  not  be 
obligated  to  fill  any  portion  of  an  order 
over  2,099  shares. 

Although  implementation  of  the  new 
order  guarantee  rule  may  result  in  a  DD 
not  being  required  to  fill  orders  that  he 
or  she  may  have  been  required  to  fill 
under  the  prior  rule,  the  Commission 
believes  nonetheless  that  the  CSE 
proposal  is  reasonable  and  should 
ensure  that  public  customer  orders  are 
guaranteed  up  to  the  size  of  the  national 
best  bid  or  offer.  As  stated  in  the  filing, 
the  CSE's  existing  public  agency  order 
guarantee  rule  may  result  in  guarantees 
by  its  DDs  that  are  better  than  the  size 
of  the  national  best  bid  or  offer  or 
guarantees  for  larger  orders  by 
substantial  traders  that  are  not  truly 
"retail"  orders.  The  Conunission 
believes  that  relieving  a  regional  market 
maker  from  an  obligation  to  guarantee  a 
size  greater  than  the  best  prevailing 
national  size  should  not  be  harmful  to 
investors  because  customer  orders 
would  continue  to  be  guaranteed  up  to 
the  size  of  the  ITS  best  bid  or  offer  or 
2,099  shares  (whichever  amount  is 
lower).  Therefore,  customers  would 
continue  to  be  guaranteed  either  a 
stated  number  of  shares  or  the  best 
prevailing  size  in  the  market. 

In  addition,  the  CSE's  amendment  to 
its  order  guarantee  rule  should  bring  the 
obligations  of  CSE  DDs  more  in  line 
with  the  obligations  of  regional  stock 
exchange  specialists.  For  example,  the 
current  agency  order  guarantee  rule  of 
the  Midwest  Stock  Exchange  ("MSE")  is 
substantially  similar  to  the  CSE's  new 
rule.^  Furthermore,  the  Commission, 


''  For  example.  MSE  specialists  are  required  to 
accept  and  guarantee  execution  on  all  agency 
orders  other  than  limit  orders  in  NASDAQ/NMS 
securities  from  100  up  to  and  including  2.099  shares 
in  accordance  with  MSE  Rule  37,  which  provides 
that  the  MSE  specialist  Is  obligated  to  execute 
agency  limit  oiiders  on  a  share  for  share  basis  with  ^ 
trades  executed  at  the  limit  price  in  the  primary 
market  if  volume  prints  in  the  primary  market  at  the 
bid  or  offer  limit  price.  See  MSE  Rule  37. 
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believes  thaf  the  portion  of  the  proposed 
rule  change  that  relieves  DDs  from  any 
requirement  to  guarantee  any  portion  of 
an  order  larger  than  2.099  shares  is 
consistent  with  the  CSFs  stated 
objective  of  not  requiring  DDs  to 
guarantee  large  orders  that-are  not  retail 
in  the  conventional  sense.  As  discussed 
above,  the  guarantee  still  allows  for 
protection  of  orders  up  to  the  size  of  the 
ITS  BBO,  which  is  generally  the 
prevailing  customer  order  size  in  the 
marketplace. 

Finally,  the  Commission  emphasizes 
that,  because  the  CSE  proposal  is 
limited  to  amending  the  Exchange's  size 
guarantees,  the  Exchange's  best 
execution  rules  would  not  be  affected. 
Investors  would  still  be  guaranteed  the 
best  price  execution  of  dieir  orders.  For 
these  reasons,  the  Commission  believes 
that  the  portion  of  the  proposed  rule 
change  relating  to  the  CSE's  public 
agency  order  guarantee  is  consistent 
with  tfie  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
portion  of  the  proposed  rule  change 
relating  to  amending  the  CSE's  pubUc 
agency  order  guarantee  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 
iMaigaivt  K.  McFarUmd, 
Deputy  Secretary. 
|FR  Doc.  92-1518  Filed  1-21-S2: 8:46  am] 
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[Ret.  No.  IC-184«7;  tl^-TTSS] 

Cortland  Trust,  Inc.,  at  aL;  Application 

fanuary  15, 1992. 

AOENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

"SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPUCANTS:  Cortland  Trust.  Inc.  (the 
"Trust").  Reich  &  Tang  L.P.  ( "Reich  & 
Tang"),  and  Reich  &  Tang  Distributors 
L.P.  (the  "Distributor"). 
RECEVANT  ACT  SCCTIONS:  Applicants 
seek  an  order  under  section  11(a)  of  the 
Act. 

SUMNiAliv  OP  appucatwn:  Applicants 
seek  an  order  of  the  SEC  under  section 
11(a)  of  the  Act  approving  offers  of 
exchange  between  certain  money 
market  investment  companies,  and 
portfoHos  and  classes  thereof.  currenUy 
existing  or  established  in  the  future,  for 
which  Reich  &  Tang  or  its  affiliates 


serve  as  investment  adviser,  and  for 
which  die  Distributor  or  its  afRliates 
serve  as  distributor,  sponsor  or 
underwriter  (individually,  a  "Money 
Maricet  Fund"  and  collectively,  the 
"Money  Maricet  Fimds")  and  certain 
non-money  market  funds  outside  the 
Money  Maricet  Funds'  group  of 
investment  companies  (the 
"Participating  Funds")  on  a  basis  other 
than  the  relative  net  asset  value  of  the 
securities  to  be  exchanged. 
nuNO  DATtt:  The  application  was  FUed 
on  June  18, 1991  and  amended  on 
November  26. 1991. 

HIAIHNO  ON  NOTmCATWN  OP  NCANINQ: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  ^C's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  10. 1992.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by  ' 
writing  to  the  SECs  Secretary. 
ADDNIMat:  Secretary,  SEC.  450  5di 
Street  NW..  Washington.  DC  20549. 
Applicants:  CorUand  Trust  Inc:..  Three 
University  Plaza.  Hackensack.  New 
Jersey  07601;  Reich  &  Tang  LP.  and 
Reich  &  Tang  Distiibutors  LP..  100  Park 
Avenue.  New  York.  New  Yoric  10017. 
PON  PUNTNIN  INPONiUTION  CONTACT: 
Elizabeth  G.  Osterman.  Staff  Attorney, 
at  (202)  504-2525  or  Max  Berueffy, 
Branch  Chief,  at  (202)  272-3016  (Division 
of  Investment  Management  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTANV  INPONMATK)N:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  The  Trust  is  a 
series  investment  company  that 
currenUy  offers  investors  three  types  of 
money  market  portfolios.*  The 


requested  order  would  extend  to  the 
Trust  all  portfolios  and  series  diereof. 
and  all  other  Money  Market  Funds,  at 
defined  above. 

2.  Reich  &  Tang,  a  registered 
investment  adviser,  serves  as 
investment  adviser  to  the  Trust's 
portfolios.  The  Distributor,  a  registered 
broker-dealer,  serves  as  distributor  of 
the  shares  of  the  Trust's  portfolios. 

3.  The  Participating  Funds  are  non- 
money  market  funds,  currentiy  existing 
or  established  in  the  future,  that  are 
members  of  an  investment  company 
group  that  either  does  not  include 
taxable  and  tax-exempt  money  market 
portfolios,*  or  includes  money  maricet 
portfolios  that  because  of  their  size  or 
lower  returns,  would  not  serve  their 
investors'  needs  as  well  as  would  the  . 
Money  Market  Funds.  Some  of  the 
Participating  Funds  may  be  sold  with  a 
sales  load. 

4.  In  all  exchange  programs  created 
pursuant  to  the  terms  and  conditions  set 
forth  in  the  appUcation.  the  Money 
Market  Funds  and  the  Participating 
Funds  will  share  the  same  transfer 
agent 

5.  If  the  requested  order  is  granted, 
shareholders  of  a  Participating  Fund 
could  exchange  their  shares  for  shares 
of  a  Money  Market  Fund,  and  thereafter 
exchange  such  Money  Market  Fund 
shares  for  shares  of  that  Participating 
Fund  or.  to  the  extent  permitted  by 
Applicants  and  the  priindpal 
underwriter  of  such  Participating  Fund, 
for  shares  of  another  Participating  Fund 
that  is  part  of  the  same  "group  of 
investment  companies"  as  such 
Participating  Fund.  A  Money  Market 
Fund  shareholder  seeking  to  exchange 
his  or  her  shares  would  have  to 
establish  an  account  with  a  Participating 
Fund  or  be  formally  acknowledged  as  a 
potential  investor  in  a  Participating 
Fund.'  AppUcants'  share  exchange 


•  IS  U.S.C  78^X2)  (1988). 

*  17  CFR  20O.3O-3(aHl2)  (ISBl). 


■  The  TriMl  often  the  Cortland  Oneral  Money 
Market  Fund,  the  VS.  Covemment  Fund,  and  the 
Municipal  Fund.  The  Oirtland  Oneral  Money 
Market  Fund  Is  a  portfoUo  of  aeoof tiea  and 
imtrumenta  iasuad  or  guaranteed  by  the  United 
Stalea  Government  it*  asendea  or 
Inttruinentalitiea.  bank  instruments,  and  corporate 
commercial  instruments.  The  U.S.  Covemment  Fund 


is  a  portfolio  of  securities  and  instruments  issued  or 
backed  by  the  full  faith  and  credit  of  the  United 
States  Covemment  and  repurchase  aureements 
coUataralixed  by  United  Slates  Covemmeni 
oblitaliaas.  The  Municipal  Money  Market  Fund  if  a 
portfolio  of  obUfationa  issued  by  slates,  territohes. 
and  possessions  of  the  United  States,  and  their 
poUtical  subdivisions,  public  authorities  end  other 
entities  aulhorizad  to  issue  debt,  the  interest  on 
which  is  exempt  from  federal  Inoome  taxes. 

'  It  is  also  poesible  that  the  protram  would  be 
used  in  other  draunstances  (for  example,  where 
such  group  has  a  laxaltle  portfobo  but  not  a  lax- 
exempt  portfolio). 

'  in  some  cases,  it  may  be  dealrsMe  for  an 
investor  to  establish  an  account  with  a  Money 
Market  Fund  pending  aelectkm  of  a  particular  fund 
within  a  Participattng  Fund  group  or  pending  a 
decision  as  to  the  approprtata  time  of  investment.  In 
these  cases,  the  fact  that  the  investor  in  the  Money 
Market  Fund  is  a  potential  investor  in  the 
Participating  Fund  group  would  be  noted  on  the 

CcnUoosd 
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program  ivould  not  permit  thares  of  one 
Participating  Fund  to  be  exchanged 
directly  for  sharei  of  another 
Participating  Fund,  nor  would  the 
program  allow  a  shareholder  of  one 
Participating  Fund  group  to  acquire 
shares  of  a  Participating  Fund  in  a 
differ«it  group. 

6.  The  same  entity  would  be  utilized 
for  effectuating  the  exchange  of  shares 
of  both  the  Money  Market  Fund  and  the 
Participating  Fund  and  would  hold  the 
records  for  individual  shareholders  in 
any  given  exchange  transaction 
between  a  Money  Market  Fund  and  a 
Participating  Fund.  The  entity 
conducting  the  share  exchange  would  be 
the  transfer  agent  ordinarily  used  by  the 
Participating  Fund  involved  in  the 
exchange  and  would  serve  as  the 
recordkeeping  agent  for  the  shares  of 
the  Money  Maiicet  Fund  involved  in  the 
exchange.  In  its  transfer  agency  or  other 
recordkeeping  capacity,  the  transfer 
agent  would  be  responsible  for  various 
tasks,  iiuJuding  accepting  and  recording 
the  payment  of  sales  loads, 
administrative  fees,  and  redemption 
fees.  Share  exchanges  would  be 
conducted  in  accordance  with  rule  lla-3 
of  the  Act  except  that  the  Money 
Market  Funds  and  the  Participating 
Funds  would  not  be  in  the  same  "group 
of  investment  companies." 

7.  Any  sales  load  payable  in 
connection  with  Applicants'  share 
exchange  would  be  payable  to  the 
underwriter  for  the  Participating  Fund 
involved  in  the  exchange,  which  may 
reallow  some  or  all  of  the  sales  load  to  a 
selling  broker-dealer  (i.e..  a  broker- 
dealer  that  is  entitled  to  a  portion  of  the 
sales  load  from  the  underwriter  as  a 
dealer's  reallowance).  Applicants  also 
may  impose  an  administrative  and/or 
redemption  fee.  as  permitted  under  rule 
lla-3.  The  only  compensation  that 
would  be  payable  directly  by  an 
exchanging  shareholder  to  a  transfer 
agent  in  connection  with  a  share 
exchange  woxdd  be  an  administrative 
fee  or  other  rhaiys  that  are  permiBsible 
under  fote  ll«-3.*  The  Distributar  wmild 
receive  no  fee  or  other  oompensatioB  in 
connection  wi4i  a  riiare  exchange. 

Legal  Anriysia 

1.  Section  11(a)  of  the  Act  provides, 
among  other  tUngs,  that  '*{i]t  ahall  be 
unlavvful  for  ai^  registered  open-end 
company  or  any  principal  underwriter 
for  such  a  campany  to  make  w-ceuse  to 


record*  of  tka  tniubr  aaui  thai  •vankiaUy  would 
procoM  the  frinneB.  bittd  upon  iafoRBatiaa 
providod  hy  lh«  fawirl*!  trvict  firai  prnronim 
tile  panJtaaa. 

•  CiBTWiiv.  M  «haw  «K*M|e  adainMMliwt  iM 
i»  axpectad  to  be  cheifed. 


UMI 


be  made  an  offer  to  the  holder  of  a 
security  of  such  company  or  of  any  other 
open-end  investment  company  to 
exchange  his  security  for  a  security  in 
the  same  or  another  such  company  on 
any  basis  other  than  the  relative  net 
asset  values  of  the  respective  securities 
to  be  exchanged,  imless  the  terms  of  the 
offer  have  first  been  submitted  to  aitd 
approved  by  the  Commission  or  are  in 
accordance  with  such  rules  and 
regulations  as  the  Commission  may 
have  prescribed  in  respect  of  such  offers 
which  are  in  effect  at  ihe  time  such  offer 
is  make."  Applicants'  offer  of  exchange 
requires  Commission  approval  under 
section  11(a)  because  the  imposition  of 
sales  loads  and  other  fees  will  result  in 
the  share  exchanges  not  being  made  at 
relative  net  asset  value. 

2.  Rule  lla-3  under  the  Act  provides 
that  notwithstanding  section  11(a),  a 
registered  open-end  investment 
company  or  its  principal  underwriter 
making  an  exdiJange  offer  may  cause  a 
securityholder  to  be  charged  a  sales 
load  on  the  security  acquired  in  the 
exchange,  a  redemption  fee,  an 
administrative  fee.  or  any  combination 
of  the  foregoing,  provided  certain 
conditions  are  met  One  of  these 
conditions  is  that  the  exchange  offer 
must  be  made  only  to  security  holders  in 
investment  companies  that  are  within  a 
single  "poup  of  investment  companies." 
Rule  lla-3  defines  "groi^i  of  investment 
companies"  as  "any  two  or  more 
registered  open-end  investment 
companies  Uiat  hold  themselves  out  to 
investors  as  related  companies  for  the 
purposes  of  investment  and  investor 
services,  and  (i)  that  have  a  common 
investment  adviser  or  principal 
underwriter,  or  (ii)  the  investment 
adviser  or  prindpal  underwriter  of  one 
of  the  companies  is  an  affiliated  person 
as  defined  in  section  2(a)(3)  of  the  Act 
[15  U.S.C.  80a-2{3)]  of  the  investment 
adviser  or  principal  underwriter  of  each 
of  the  other  companies."  Applicants 
cannot  rely  on  rnle  lla-3  because  the 
Money  Market  Funds  and  the 
Participating  Funds  are  not  part  of  the 
same  "group  of  investment  companiee." 

3.  Applicants'  share  exchange 
program  will  satisfy  all  of  the  conditions 
set  forth  in  rule  lla-3,  except  that  the 
Participating  Funds  and  the  Money 
Market  Funds  will  not  be  in  the  same 
"group  of  investment  companies." 
Applicants  assert  that  the  proposed 
share  exchange  program  would  be 
operationally  and  adraiiUatratively 
convenient  becaase  the  entity 
conducting  an  exchange  woald  be  the 
transfer  agent  ortfinarUy  t»ed  by  the 
Participating  Funds  involved  in  the 
exchange  and  would  serve  as  the 


recordkeeping  agent  for  the  shares  of 
the  Money  Market  Fund  involved  in  the 
exchange.  Thus,  even  though  members 
of  different  "groups  of  investment 
companies"  wouM  be  involved  in  a 
share  exchange.  Applicants  assert  that 
the  transfer  agent  would  be  logically 
positioned  to  implement  the  program 
because  a  single  entity  would  possess 
the  information  and  maintain  the 
records  that  are  required  to  execute 
both  the  redenqition  and  purchase 
orders  involved  in  a  share  exchange. 

4.  Api^icants  assert  that  the  proposed 
share  exchange  program  is  intended  to 
benefit  the  Participating  Ftmtis  and  their 
shareholders  by  providing  the 
shareholders  widi  access  to  the  money 
market  portfolios  offered  by  the  Money 
Market  Funds  through  the  share 
exchange,  without  the  shareholders 
losing  the  benefit  of  the  sales  load 
previously  paid  by  tiiem  for  dieir 
Participating  Fund  shares.  AppHcants 
also  assert  that  the  proposed  share 
exdiange  program  is  intended  to  benefit 
the  Money  Maricet  Funds  and  their 
shareholders  through  the  expansion  of 
the  Money  Market  Funds'  group  of 
potential  inrestors  and  the  advantages 
that  can  remit  from  a  larger  asset  base. 
Further,  the  share  exchange  program 
will  permit  a  shareholder's  redemption 
proceeds  to  be  reinvested  without  delay. 

Applicants'  ConditiiHis 

The  Applicants  agree  that  the 
following  conditions  may  be  imposed  in 
any  order  of  the  Commission  granting 
the  requested  relief: 

1.  Each  Money  MaiicetPund  and 
group  of  Participating  Funds  shall  have 
ttie  same  transfer  agent  (the  "Transfer 
Agent").  Hie  Tracisfier  Agent  will  be 
responsible  for  tracking  the  payment  of 
sales  loads,  administrative  fees,  and 
redemption  fees  by  shareholders  of 
investment  companies  or  portfolios, 
series  or  classes  thereof  covered  by  the 
application,  and  otherwise  will  coiiduct 
share  exchanges  in  accordance  with 
Applicants'  representations. 

2.  Offers  of  exchange  pursuant  to  the 
Applicants'  exchange  program  will  be 
condocted  in  acooidance  with  rule  lle-3 
of  te  Act  exoqrt  for  dMt  rule's 
requirement  that  an  offering  company 
make  an  exchange  offer  ooly  to  the 
holder  of  a  security  of  the  offering 
company,  or  of  anodier  open-end 
investment  oonpany  within  the  same 
group  of  invostawnt  ooaapanies  as  the 
oSeriQf  company. 

3.  Any  principal  ywterwriter  or 
investment  oonqiaay  relying  on  the 
requested  order  in  order  to  participate  in 
Applicants'  exchai^  program  will 
adopt  and  enforce  intnmal  control 
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procedures  that  are  designed  to  assure 
the  program's  compliance  with  all 
applicable  provisions  of  rule  lla-3 
under  the  Act. 

4.  Any  principal  underwriter  or 
investment  company  relying  on  the 
requested  order  in  order  to  participate  in 
Applicants'  exchange  program  wiU,  in 
connection  therewith,  comply  with  all 
applicable  provisions  of  njle  lla-d  and 
the  representations  and  conditions  of 
any  applicable  order,  and  monitor 
actively  consumer  complaints  and  other 
indicators  of  possible  improprieties  in 
connection  with  Applicants'  exchange 
program. 

For  tlie  Commiuion,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Matgaret  H.  Mtf anaodt 
Deputy  Secretary.  - 
[FR  Doc.  92-1517  Filed  1-21-42: 8:45  am] 
StUSM  cooc  SOIO^I-M 


[nslsass  Na  S4-301M:  File  Na  SfMISE- 
91-10] 

S«lf-ftogulatory  Oqpnittlion*; 
MkfwMt  Stock  ExdMNiQo,  Inc;  Order 
ApprovHiQ  Twnporaniy  propoewi  hum 
ClwnQe  RetathiQ  to  s  PItot  PiuyiMn  foe 
Stopped  Ordora  In  MInlnNim  Variation 
Marfcots 

January  14. 1982. . 

On  May  30. 1991.  the  Midwest  Stock 
Exchange,  Inc.  ("MSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder.*  a 
proposed  rule  change  to  amend  MSE 
Article  XX.  Rule  37  to  revise  the  MSE's 
procedure  for  the  execution  of  "stopped" 
market  orders  *  in  minimum  variation 
markets.*  The  MSE  proposes  to 
implement  the  proposed  rule  change  as 
a  one-year  pilot  program.  Amendment 
No.  1,  which  made  minor  language 
changes  to  the  proposed  procedure,  was 


submitted  to  the  Commission  on 
November  27. 1901.* 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
29958  (November  18, 1991).  56  FR  59309 
(November  25. 1991).  No  comment 
letters  were  received  on  the  proposal. 

Current  MSE  Article  XX.  Rule  37, 
which  governs  the  MSE's  Guaranteed 
Execution  System,  requires  specialists  to 
grant  a  stop  for  Dual  Trading  System 
issues  *  if  an  out  of  range  ^  execution 
will  result  regardless  of  the  spread.  The 
Exchange's  current  policy  regarding  the 
execution  of  stopped  orders  is  to 
execute  such  orders  after  the  next 
primary  market  sale  on  a  "next  no 
better"  basis.*  The  MSE  states  that  in  a 
minimum  variation  maricet  this  policy 
frequently  causes  the  anomalous  result 
of  requiring  the  execution  of  all  pre- 
existing orders  even  if  those  orders  are 
not  otherwise  entitled  to  be  filled. 

The  MSE  presents  the  following 
example  of  die  operation  of  the 
Exchange's  current  policy  for  the 
execution  of  stopped  market  orders  in 
minimum  variation  markets:  assume  the 
maricet  for  a  particular  stock  is  20-20VW; 
50X50  with  Vfa  being  out  of  range.  A 
customer  places  an  order  with  the  MSE 
specialist  to  buy  100  shares  of  the  stock 
at  the  maricet  and  a  stop  is  effected.  The 
order  is  stopped  at  20V^  and  the  MSB 
specialist  includes  t^e  order  in  his  or  her 
quote  by  bidding  the  100  shares  at  20.  If 
the  next  sale  on  the  primary  market  is 
for  100  shares  at  20,  current  Exchange 
policy  requires  the  specialist  to  execute 
the  stopped  market  order  at  20. 
However,  because  the  stopped  market 
order  does  not  have  time  or  price 
priority,  its  execution  triggers  the 
requirement  for  the  MSE  qwdaUst  to 
execute  all  pre-existing  bids  (in  this  case 
.  5,000  shares)  based  on  the  MSE's  ruleS 
of  priority  and  precedence  even  though 
the  pre-existing  bids  were  not  otherwise 
entided  to  be  filled.' 


>15U&C78s(b)(l)(198S). 

■  17  CFR  240  IfltM  (1880). 

*  When  a  spedalitl  atnes  to  "itop"  •  otMlcat 
ordar  at  a  spadfiad  price,  the  ipedalist  goarantaes 
the  purchase  or  sale  of  the  tacurities  at  die  priot  or 
Its  equivalent  in  tlie  amount  tpedfied.  See  MSB 
Article  XX.  Rule  2S. 

«  MSE  Rule  22.  Article  XX  leU  forth  the  minimum 
variationt  for  stocks  traded  on  tiw  Rxclunge.  This 
rule  provides  thst  krids  or  offers  in  stocks  above 
Slin  per  share  shall  not  be  made  at  less  variation 
than  Vfc  per  share;  in  stocks  below  tl4)0  but  shove 
SJO  per  share,  at  a  less  fraction  than  M*  of  tlilO  per 
sharr.  in  stocks  below  %M  per  share,  at  lass 
variation  than  Vbi  of  tlJD  per  sharr.  provided  dut 
the  MSB  Conmittee  on  Floor  Procedure  may  fix 
variations  of  less  than  the  ebove  for  bids  and  offisrs 
in  specific  securities  or  classes  of  securities. 


*  See  letter  from  Daniel  I.  Uberti.  Associate 
Counsel.  MSB  to  Mary  ReveU.  Branch  CfcdcL 
Conmission.  dated  November  22. 1881. 

*  The  Dual  Trading  System  of  the  MSE  provides 
for  the  executioa  of  both  round-lot  (100  shares)  and 
odd-lot  (1  to  88  shares)  orders  in  certain  Issues 
assipied  to  specialists  on  the  MSB  and  either  the 
New  York  Stock  Bxchange  ("NYSE")  or  die 
American  Stock  Bxchante  ("Amex").  See  MSE 
(Suide.  Bxplanatoiy  Notes,  at  600  (CCH 1880). 

*  "Out  of  rangs"  meens  either  higher  or  lower 
than  the  range  tai  which  the  security  traded  oo  the 
primary  market  during  a  particular  trading  day. 

*  "Next  no  better"  means  that  a  customer  who 
requests  s  stop  et  a  spedflc  price  won't  do  any 
worse  than  that  price  and  coidd  do  better. 

*  See  MSE  Rule  IS  (Article  XX). 


In  the  above  example,  if  there  had 
been  no  stopped  order.  Exchange  Rule 
37  (Artide  XX)  would  require  die  MSE 
specialist  to  fiU  orders  at  the  limit  price 
only  if  such  orders  would  have  been 
filled  had  they  been  transmitted  to  the 
primary  market  Therefore,  the  100  share 
print  at  20  in  the  primary  market  would 
cause  at  most  100  of  the  5.000  share  limit 
order  to  be  filled  on  the  MSE.  However, 
because  the  Exchange's  oirrent  policy 
regarding  stopped  orders  requires  the 
100  share  stopped  market  order  to  be 
filled,  all  pre-existing  bids  at  the  same 
price  must  also  be  filled  in  accordance 
widi  Exchange  Rule  16  (Article  XX). 

The  MSE  proposes  to  amend  its  policy 
to  require  the  execution  of  stopped 
market  orders  in  minimum  variation 
markets  after  either  (1)  a  transaction 
takes  place  on  the  primary  market  at  the 
bid  price  or  lower  (for  a  stopped  sell 
order)  or  the  offering  price  or  higher  (for 
a  stopped  buy  order)  or  (2)  the  displayed 
MSE  share  volume  at  the  offering  (or 
bid)  has  been  exhausted.  In  no  event 
will  a  stopped  order  be  executed  at  a 
price  inferior  to  the  stop  price.*" 
Moreover,  the  proposed  policy  will 
require  that  all  orders  stopped  pursuant 
to  the  policy  be  executed  by  the  end  of 
the  trading  day  on  which  the  order  was 
stopped  at  no  worse  than  the  stopped 
price.  The  MSE  proposes  to  implement 
the  proposed  rule  diange  as  a  one-year 
pilot  program. 

In  the  above  example,  the  customer's 
stopped  buy  order  would  be  executed  at 
20Vfc  if  there  is  a  sale  on  the  primary 
maricet  for  100  shares  at  20Vb  or  hi^r 
or  at  20  if  54X10  shares  trade  on  the 
primary  market  at  20.  If  neither  event 
occurs,  the  specialist  must  execute  the 
ctistomer's  order  at  20Vfc  or  better  by  the 
end  of  the  trading  day. 

The  Exchange  believes  that  the 
proposed  rule  change  is  designed  to 
promote  just  and  equitable  principles 
trade,  llw  Exchange  states  diet  the 
pnqpoeed  rule  cfaai^  will  continue  to 
benefit  customers  because  they  night 
receive  a  better  price  than  the  stop 
price,  yet  it  also  protects  MSE 
specialists  by  eliminating  their  exposure 
to  executing  potentially  large  amounts 
of  pre-existing  bids  or  offers  wdien  such 


>•  BxefaeiWS  Rale  as  (Article  XX)  sUiee: 
An  ayeenwBt  by  e  member  or  member 
organisation  to  "stop"  secariMes  at  a  specified  price 
shall  coaadtule  a  goaranlse  of  dM  pordMae  or  sale 
Iv  him  or  it  of  dM  secarittes  at  the  price  or  Its 
squivalent  in  the  amount  ipaciftsd 

If  en  order  Is  executed  el  a  leas  favorabie  price 
dian  that  apeed  npoo.  die  maabar  or  member 
orfsnlsadaa  udilch  apaed  to  alop  the  secaritles 
shaU  be  Uebie  for  aa  adtuatmant  of  dM  diOarsnca 
between  die  two  prices. 


2622 
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executioos  would  otherwise  not  be 
required  mder  Exchange  rales. 

The  CoiBBBSsion  Rnds  that  the 
proposed  role  change  is  consistent  with 
the  Act  and  the  niles  and  regulations 
thereunder  applicable  to  a  national 
securities  exdiaage,  and.  in  particular, 
with  section  8(bK5} ' '  and  section 
11(b)  >*  of  the  Act.  Section  6(1^(5] 
requires,  among  other  things,  that  an 
exchange  have  rules  that  are  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and  to  protect  investors 
and  the  public  interest.  Section  11(b) 
permits  a  specialist  to  accept  only 
market  or  limit  orders.  The  Commission 
believes  that  die  proposed  amendments 
to  MSE  Article  XX,  Rule  37  should 
further  the  objectives  of  section  6(b)(5) 
and  section  11(b)  through  the 
implementation  of  a  pilot  program  which 
is  designed  to  provide  a  revised  policy 
for  the  execution  of  stop  orders,  in 
minimum  variation  markets,  while 
providing  the  possibility  of  price 
improvement  to  customers  whose  orders 
are  granted  stops. 

Historically,  the  Commission  has  been 
concerned  about  the  practice  of  stopping 
stock,  in  the  1963  Report  of  the  Special 
Study  of  the  Securities  Markets,*'  the 
Coounission  commented  that  in  many 
instances  "[t]he  practice  of  stopping 
stock  against  orders  on  the  specialist's 
book  *  •  *  involves  too  great  a 
compromise  of  the  specialist's  fiduciary 
oUigaUon  for  personal  profit  without 
any  offsetting  gain  to  his  maricet  making 
function."  »*  The  Special  Study's 
concern  with  stopping  stock  was  that 
unexecuted  customer  limit  orders  on  the 
specialist's  book  would  be  bypassed  by 
the  stopped  orders.  Nevertheless,  the 
Commission  has  allowed  the  practice  of 
stopping  stock  in  market  where  the 
spread  is  twice  the  minimum  variation 
because  the  possible  harm  to  orders  in 
the  book  would  be  offset  by  the 
possibility  of  price  improvement  when 
the  spread  between  die  bid  and  offer  is 
reduced.**  The  Commission  also  has 
approved,  as  a  one  year  pilot  program, 
an  NYSE  proposal  to  stop  stock  in 
minimum  variation  markets  under 
certain  limited  circumstances  where 
there  is  an  imbalance  on  the  opposite 
side  from  the  order  being  stopped,  and 
the  imbalance  is  of  sufficient  size,  given 


"  »  U.&C  TBffbKS)  (Tses). 

«» 15  VS.C.  78k(bl  [198B). 

■*  SEC  Report  of  tha  Spacial  Study  of  Securitie* 
Market*  of  tite  SccurlUe*  uid  Exchange 
CommiMion.  RR.  Doc  No.  BS.  BSth  Cong.,  lit  Sesc 
P1.2  (1963]  ("Spwaal  Study"). 

'•/drtiae.  I 

'•  See  NYSE  Rule  lisao;  Aim*  Ru1«  U«(c). 


the  characteristics  of  the  security,  to 
suggest  the  likelihood  xd  price 
improvement" 

The  MSE  currently  has  a  policy  for  the 
execution  of  stop  orders  in  minimum 
variation  markets.  MSE  rule  37.  Article 
XX  requim  that  a  speciahst  grant  a  stop 
if  requested  by  an  MSE  number  fuin  if 
the  execution  would  occur  outside  of  the 
primary  market  range  for  the  day.  Thus, 
this  rule  generally  operates  to  ensure 
that  MSE  customers  receive  executions 
on  the  MSE  that  are  no  worse  than  if 
executed  on  the  primary  market  While 
the  MSE's  proposal  would  revise  the 
procedures  for  stopping  stock,  the  MSE 
has  limited  this  practice  to  situations 
where  the  specialist  granting  stopped 
orders  would  not  violate  his  or  her 
fiduciary  obligation  to  orders  on  the  . 
book.  Under  the  revised  procedures. 
stopped  market  orders  would  be 
executed  in  minimum  variation  markets 
after  a  transaction  takes  place  on  the 
primary  market  at  the  bid  price  or  lower 
(or  the  offering  price  or  hi^er)  on  the 
primary  exchange  or  the  displayed  MSE 
share  volume  has  been  executed.  The 
Commission,  therefore,  believes  that  it  is 
unlikely  that  limit  orders  on  the  book 
would  not  be  executed  as  a  result  of 
granting  a  stop  to  a  market  order  imder 
die  proposed  rule  change.  The 
Commission,  however,  requests  that  the 
MSE  analyze  the  impact  on  orders  on 
the  book  resulting  from  the  execution  of 
stopped  orders  at  a  price  that  is  better 
than  the  stop  price  to  determine  whether 
the  book  orders  are  being  bypassed. 

The  Commission  believes  that  the 
proposal  is  consistent  with  Rule  llb- 
l(B){2)(ii]  of  the  Act»^  Rule  llb- 
l(a](2)(ii)  requires  that  a  specialist 
engage  in  a  course  of  dealings  for  his  or 
her  own  account  that  assist  in  the 
maintenance,  so  far  as  practicable,  of  a 
fair  and  orderly  market  Ilie 
Commission  believes  that  the  proposal 
should  further  the  objectives  oif  this  Rule 
because  the  implementation  of  the 
proposal  should  help  the  specialist  to 
provide  an  opportimity  for  price 
improvement  to  the  customer  whose 
stop  order  is  granted,  widiont  requiring 
that  the  specialist  execute  other  pre- 
existing bids  or  offers  when  such 
executions  otherwise  would  not  be 
required  imder  Exchange  rules. 

The  Commission  also  believes  Aat  the 
proposal  is  consistent  with  the 
prohibition  in  section  11(b)  against 
providing  discretion  to  a  specialist  in  the 


handling  of  an  order.**  Section  11(b) 
was  designed,  in  part,  to  address 
potential  conflicts  of  mterest  that  may 
arise  as  a  result  of  the  specialist's  dual 
role  as  agent  and  principal  in  executing 
stock  transactions.  In  particular. 
Congress  intentted  to  prevent  specialists 
from  unduly  influemang  market  trends 
through  their  knowledge  of  market 
interest  from  the  specialist's  book  and 
their  han<ffiag  of  discretitsiary  agency 
orders.**  Tite  Commission  has  stated 
that  pursuant  to  section  11(b),  all  orders 
other  than  market  or  limit  orders  are 
discretionary  and  therefore  cannot  be 
accepted  by  specialists.'* 

After  careful  review,  the  Commission 
concludes  that  it  is  appropriate  to  treat 
stopped  orders,  even  under  the  revised 
pilot  procedures,  as  equivalent  to  limit 
orders.  A  limit  order  is  an  order  to  buy 
or  sell  a  stated  amount  of  security  at  a 
specified  price,  or  better  if  obtainable. 
llie  Commission  believes  that  stopped 
orders  are  equivalent  to  limit  orders,  in 
this  instance,  because  the  orders  would 
be  automatically  elected  after  a 
transaction  takes  place  on  the  primary 
market  at  the  stoi^d  price.  The 
Commission,  therefore,  believes  that  the 
requirefflents  imposed  on  the  specialist 
for  panting  stops  m  minimum  variation 
maricets  provide  sufficiently  stringent 
guidelines  to  ensure  that  the  specialist 
will  implement  the  proposed  rale  change 
in  a  manner  consistent  with  his  or  her 
market  making  duties  and  section  11(b). 

Finally,  the  Commission  believes  diat 
it  is  reasonable  for  the  Exchange  to  test 
the  proposed  rule  change  in  a  pilot 
program.  The  Commission  beUeves  diat 
the  pilot  program  should  provide  both 
the  Exchange  and  the  Commission  with 
an  opportimity  to  study  theeffects  of  the 
revised  procedures  for  stopped  orders  in 
minimum  variation  markets.  At  the  same 
time,  the  pilot  program  should  provide  a 
benefit  to  costomers  whose  orders  are 
granted  stops  in  mioiaMmi  variation 
markets.  Tlie  Conmisnon.  however, 
requests  that  die  MSE  mmitor  the 
operation  of  the  revised  procedures 
during  the  pilot  program  and  report  its 
findings  to  the  Commission.  This  report 
should  include,  among  other  things,  the 
MSCs  findings  with  respect  to  the 
percentage  of  stopped  orders  that  are 
executed  as  the  stop  price  and  the 
percentage  of  such  orders  that  receive  a 
price  that  is  better  than  the  stop  fmce. 
The  report  sfaoald  also  contain  an 


■•  See  Securitiee  KcrfMnge  Act  Reteaie  Na  zams 
(March  Zl.  ISK).  9«  PR  isas*  (Match  2S  19n|  fPtle 

No.  SR-NYSE-SO-48 

■ '  17  CFR  240.11b-l(aU:9(lU  (IMS). 


"Section ll(b| p«nil* a apecialisl  lo accept 
'only  maikel  sr  iiiiiM  ardai*. 

■  •  See  a  Rep.  No.  USa.  TSrd  Cong.  2d  Seea.  22.  S. 
Rep.  TSZ.  rsrd  Cm^  adfie*.  IS  (lflS4). 

»  Sec.  a«..  SK.  Speetel  Stwly  of  the  Sacaritiea 
MaHceta.  HJt.  Doc  No.  SB.  SMk  Cong,  lat  Seaa,  part 
Z  72  (lass). 
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analysis  of  die  impact  on  orders  on  die 
book  resulting  from  die  execution  of 
stopped  orders  at  a  price  that  is  better 
than  the  stopped  price.  The  Commission 
requests  that  the  MSB  report  its  findings 
on  these  matters  by  September  15, 1992. 

It  therefore  is  oniered,  pursuant  to 
section  19(b)(2)  of  die  Act,»  diat  die 
proposed  rule  change  is  approved  for  a 
one  year  period  ending  on  January  15, 
1993. 

For  the  Commistion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Mugant  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  92-lSie  Filed  1-21-62;  8:45  am] 
aiujNO  coot  soio-oi-ii 

SMALL  BUSINESS  ADMIMSTRATION 
[License  No.  05/09-0207] 

ANB  Vonturt  Corporation;  Lleenao 
Surrwidor 

Notice  is  hereby  given  that  ANB 
Corporation  (ANB),  33  North  LaSalle 
Street,  Chicago,  lUinois,  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  section 
301(c)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act).  ANB 
was  licensed  by  the  SmaU  Business 
Administradon  on  September  11, 1987. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  ANB  was  accepted  on  January  8, 1992 
and  accordingly,  all  rights,  privileges 
and  franchises  derived  therefrom  have 
been  terminated. 

(Catalog  of  Federal  Domestic  Auistance 
Program  No.  50.011,  Small  Busineu 
Investment  Companies] 
Dated:  January  10, 1002. 

Wayne  S.  Foim, 

Associate  Administrator  for  Investment 
[FR  Doc  02-1456  Filed  1-21-02;  8:45  am] 
■HJJMC00K( 


[Uewwe  Na  02/02-0490] 

WFQ  Harvast  Partnara,  Ltd{  Surrandar 
of  Uoanaa 

Notice  is  hereby  given  that  pursuant 
to  Section  107.1t)5  of  the  Small  Business 
Administration  (SBA)  Rules  and 
Regulations  governing  Small  Business 
Investment  Companies  (13  CFR  107.106 
(1991)),  WFG4iarvest  Partners,  Ltd..  767 
Third  Avenue,  New  York,  NY  10017, 
incorporated  under  the  laws  of  die  State 
of  New  York  has  surrendered  its  license. 


No.  02/02-0490  issued  by  die  SBA  on 
September  30, 1965. 

WFG-Harvest  Partners.  Ltd.  has 
complied  with  all  conditions  set  fordi  by 
SBA  for  surrender  of  its  license. 
Therefore,  under  the  authority  vested  by 
the  Small  Business  Investment  Act  of 
1958,  as  amended,  and  pursuant  to  the 
above^dted  Regulation,  the  license  of 
WFG-Harvest  Partners,  Ltd.  is  hereby 
accepted  and  it  is  no  longer  licensed  to 
operate  as  a  Small  Business  Investment 
Company  effective  December  31, 1991. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  SOJni,  Small  Buainess 
Investment  Conq>anies) 
Dated:  January  8, 1002. 

Wayne  S.  Foran, 

Associate  Administrator  for  Investment 
[FR  Doc.  02-1457  Filed  1-21-02;  8:45  am] 
MXMQ  COOC  SetS-01-M 
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AOENCV:  Small  Business  Administration. 
ACTION:  Notice  Delegating  Loan 
Approval  Authority  to  Specific  Agency 
Field  Personnel. 

summary:  This  notice  increases  the 
delegated  authority  of  certain  specific 
SmaU  Business  Administration  (SBA) 
field  personnel  to  approve  SBA 
guaranteed  loans.  This  increased 
authority  Is  based  upon  the  education, 
training,  or  experience  of  such  personnel 
and  is  meant  to  expedite  Agency  action 
in  processing  loan  applications. 
EFrecnvi  DATS:  This  notice  is  effective 
January  22. 1902. 

FOR  fwmmn  wpowMATiON  contact: 
Charles  R.  Hertzberg.  Assistant 
Administrator  for  Financial  Assistance, 
U.S.  Small  Business  Administration.  400 
Third  Street  SWh  Washington,  DC 
20416,  Tel.  (202)  205-«49a 
•UPPLEMDITAIIV  MFORMATKW:  On 
December  19, 1991,  SBA  published,  in 
die  Federal  Register,  56  FR  65823,  a  final 
rule  amending  i  101.3-2  of  part  101,  tide 
13,  Code  of  Federal  Regulations,  which 
set  forth  a  clarified  standard  delegation 
of  authority  to  conduct  program 
activities  in  SBA  field  offices. 
Previously,  S  101.3-2  had  set  forth  the 
standard  delegation  of  authority  to  SBA 
field  personnel  as  well  as  all  deviations 
fitim  the  standard  based  upon 
education,  experience,  and/or  training. 
The  December  19, 1991  publication 
eliminated  all  deviations  in  fevor  of  a 
standard  delegation  of  audiotity.  In 
addition,  the  rale  provided  authority  by 
which  SBA  might,  as  it  deemed 
appropriate,  increase,  decrease,  or  set 
the  level  of  authority  for  any  individual 
SBA  field  official  in  a  regional  district. 


or  branch  office,  based  upon  education, 
training,  or  experience  by  publication  of 
a  notice  in  die  Fadaral  Reglstar. 

The  Agency  believes  that,  when 
appropriate,  delegating  increased  levels 
of  authority  to  field  personnel  yields 
increased  benefits  for  program 
participants  and  SBA.  SBA  is  authorized 
to  guaranty  up  to  90%  of  a  loan 
depending  upon  total  loan  amount.  As 
such,  it  is  essential  that  the  Agency  have 
qualified  loan  officers  to  process 
expeditiously  and  accurately  the 
appUcations  submitted.  Branch 
managers  who  are  delegated  greater 
levels  of  authority  in  li^t  of  ti^eir 
additional  education,  training,  or 
experience  allows  for  loan  applications 
of  greater  amounts  being  processed 
where  both  the  lender  and  the  borrower 
are  located  In  this  fashion,  the  loan 
applicant  and  the  lender  are  both  served 
with  quicker  and  accurate  processing, 
while  the  Agency  is  served  by  quality 
lending  and  better  relations  with  its 
participating  lenders. 

This  notice  increases  the  delegated 
authority  of  specific  SBA  officials  to 
approve  guaranteed  loan  appUcations 
based  upon  each  respective  officials' 
education,  training,  or  experience.  The 
SBA  branch  managers  in  Harrisbmg  and 
Wilkes-Barre,  PA  and  in  Wilmington.  DE 
have  successfully  completed  training 
courses  offered  by  the  Agency.  Such 
training  qualifies  diem  to  better  analyze 
and  process  loan  appUcations  submitted 
by  SBA  participating  lenders  for  SBA 
guarantees.  The  SBA  branch  manager 
and  assistant  branch  manager  in 
Gul^rt.  MS  are  loan  officers  with  as 
much  as  25  years  experience  processing 
SBA  guaranteed  loans.  It  is  anticipated 
that  loan  volume  in  Gulfport  would 
increase  if  the  SBA  participating  lenders 
were  assured  that  the  Agency  personnel 
there  had  increased  delegated  authority. 

SBA  branch  managers  have,  as  a 
standard,  delegated  authority  to 
approve  SBA  guaranteed  loans  of  up  to 
$250.000.  This  notice  increases  the 
delegated  loan  approval  authority  for 
the  branch  managers  in  Hanlsburg  and 
WUkes-Barre,  PA  and  Wifanington,  DE  to 
$75a000  and  the  branch  manager  in 
Gul^ort,  MS  to  $500,000.  Further,  diis 
notice  delegates  authority  to  approve 
SBA  guaranteed  loans  to  the  assistant 
brandi  manager  in  Gulfport  MS  in  the 
amount  of  1600.000.  Tliis  increased 
delegation  of  authority  is  qiedfic  to  the 
individuals  presendy  incumbent  and 
continues  only  so  kmg  as  they  remain  in 
such  positions. 
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Dated:  January  7, 1992.  { 

ChariM  R.  Hertzbeis. 

Assistant  Administrator  for  Financial 

Assistance. 

[FR  Doc.  92-1459  Filed  1-21-92: 8:45  am] 

muma  coot  to»*%-m 


DEPARTMENT  OF  TRANSPORTATION 


Coast  Guard 
[C<«)t»2-01] 


Lower  MIssiaalppI  Rhrer  Waterway 
Safety  Advisory  Committee;  VT8 
Subcommittee  MeetloQ 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  app.  U]  notice  is 
hereby  given  of  the  VTS  Subcommittee 
of  the  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee 
meeting.  The  meeting  will  be  held  on 
Thursday,  February  20, 1992.  The 
meeting  will  be  held  at  the  Crescent 
River  Port  Pilots  office,  409  Belle  Chasse 
Hwy.  South.  Belle  Chasse,  LA  70037.  The 
meeting  is  scheduled  to  begin  at  9  a.m. 
The  agenda  for  the  meeting  consists  of 
the  following  items: 

1.  Call  to  order. 

2.  Update  on  recommendations  for  a 
proposed  New  Orleans  Vessel  Traffic 
Service.  i 

3.  Adjournment  I 

The  meeting  is  open  to  the  public 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  E.  N.  Funk, 
usee.  Executive  Secretary.  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee,  c/o  Commander, 
Eighth  Coast  Guard  District  (oan),  room 
1209,  Hale  Boggs  Federal  Building,  501 
Magazine  Street.  New  Orleans,  LA. 
70130-3396,  telephone  number  (504)  589- 
3074. 

Dated:  January  8, 199Z. 
IJULoy. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander 
Eighth  Coast  Guard  District 
[FR  Doc.  92-1527  Filed  1-21-92: 8:45  am] 

HLUNO  COM  4*10-14-11 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Cuban  Assets  Control  Regulations, 
Fitness  and  QuaHflcation  of  AppHcimts 

AOCNCv:  Department  of  the  Treasury. 
action:  Notice. 


summary:  Consistent  with  the  licensing 
requirements  governing  persons  engaged 
in  travel  service  to.  from,  and  within 
Cuba  and  persons  forwarding  family 
remittances  to  Cuba,  the  Office  of 
Foreign  Assets  Control  invites  public 
comment  concerning  the  fitness  and 
qualification  of  license  applicants.  It 
also  informs  the  public  of  the  identity  of 
additional  travel  service  providers  and 
family  remittance  forwarders  authorized 
to  engage  in  these  services. 
.DATES:  Comments  must  be  submitted  on 
or  before  March  23, 1992. 
roa  FURTHER  INFORMATION  CONTACT: 

Richard ).  Hollas,  Chief  of  Enforcement 
Tel:  (202)  566-5021,  or  Steven  L  Pinter, 
Chief  of  Ucenslng.  Tel:  (202)  535-9449. 
Office  of  Foreign  Assets  Control 
Department  of  the  Treasury. 
Washington.  DC  20220. 
SUPPLEMENTARY  INFORMATION:  Sections 
515.560  and  515.563  of  the  Cuban  Assets 
Control  Regulations.  31  CFR  part  515 
(the  "Regulations"),  were  amended, 
effective  December  23, 1988.  to  require 
that  persons  engaged  in  service 
transactions  related  to  travel  to  Cuba  or 
the  forwarding  of  remittances  to  close 
relatives  in  Cuba  obtain  a  specific 
license  from  the  Office  of  Foreign 
Assets.  Control  The  Regulations 
provide  that  licenses  will  be  issued  only 
upon  the  applicant's  affirmation  and 
demonstration  "that  it  does  not 
participate  in  discriminatory  practices  of 
the  Cuban  government  against  certain 
residents  and  citizens  of  the  United 
States."  31  CFR  515.560(i)(l)(ii). 

The  Office  of  Foreign  Assets  Control 
has  published  previously  lists  of  license 
applicants,  who  had  been  granted 
provisional  authority  to  provide  services 
pending  review  of  their  completed 
license  applications.  Provisional 
authority  based  on  submission  of  a 
completed  license  application  is 
necessary  to  lawfully  provide  travel 
services  or  family  remittance  forwarding 
services.  Subsequent  to  the  publications 
of  the  earlier  notices.  38  additiontd 
license  applicants,  listed  below,  have 
submitted  completed  applications  and  - 
have  been  granted  provisional  authority 
to  engage  in  these  services. 

In  order  to  evaluate  the  assertions 
made  by  license  applicants  that  they  do 
not  engage  in  discriminatory  practices, 
and  to  determine  the  fitness  and 
qualification  of  the  license  applicants 
Usted  below,  anyone  having  personal 
knowledge  regarding  the  applicants 
(including  employees,  officers,  and 
directors)  is  invited  to  comment 
concerning  the  following: 

1.  Any  evidence  of  discrimination 
based  on  race,  color,  religion,  sex. 
citizenship,  place  of  birth,  national 


origin,  or  ability  to  pay  (charging 
different  amounts  based  on  the  Hnancial 
means  of  .the  travelers)  with  regard  to 
the  provision  of  or  payment  required  for 
accommodations  and  meals,  or  other 
services  provided  in  connection  with 
travel  ta  from,  or  within  Cuba;     ^ 

2.  Any  evidence  of  demanding, 
sohciting,  receiving,  or  forwarding  to 
Cuba  payments  or  remittances  in  excess 
of  the  amounts  permitted  by  S  515.563  of 
the  Regulations,  namely,  family 
remittances  to  close  relatives  in 
amounts  not  to  exceed  $300  in  any 
consecutive  3-mofith  period  to  any  one 
payee  or  household,  and  remittances  for 
the  purpose  of  enabling  emigration  from 
Cuba  on  a  one-time  basis  in  an  amount 
not  to  exceed  $500  to  any  one  payee; 
and 

3.  Any  evidence  of  charging  any  fees 
prohibited  by  U.S.  law  or  any  arbitrary 
and  exorbitant  fees  which  exceed  the 
total  of  official  Cuban  government 
consular  fees  and  reasonable  service 
charges.  <* 

Comments  should  be  submitted  in 
writing  to  the  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury, 
Treasury  Annex.  Washington.  DC  20220. 
To  the  extent  permitted  by  law.  the 
identity  of  anyone  submitting 
information,  as  well  as  any  identifying 
information  provided,  will  be  held  in 
confidence  and  will  not  be  released 
without  the  express  permission  of  the 
person  submitting  the  information.  Any 
information  provided  will  be  evaluated 
by  the  Director  of  the  Office  of  Foreign 
Assets  Control  to  determine  its 
reUability  and  relevance  to  the 
investigation  of  applicants. 

List  of  Applicants  for  Licenses  to      ^ 
Perform  Travel  Carrier,  and  Family 
Remittance  Forwarding  Services: 


Name  of  Applicftnl  (Company  Nanw  of 

mdMduaO;  Principal  Officer  (If 

ApplicaM  to  Incorporated);  Address  (As 

Supplied  by  Applicant) 


Aero  Cuba.  Ine..  Rotando  VaMea.  815 

NW  STttt  Avenue,  #430.  Miami.  FL 

33126. 
Aeroiet.  Inc.  Wanen  C  Dukes,  6101 

NW  Sm  Way,  Fort  Lauderdale,  FL 

33309. 
Air  Suntlilne,  Inc.,  Mkmotiamad  AdM, 

300  Tenninal  OriM,  Fort  LaudenMe, 

FL  33315. 
dUmnia   pyw'i'fa   Servlcea,   Manurt 

CaMro.  4306  WatI  104«)  Street. 

mglewood.  CA  90304. 
Carga    Area    Da    Yucatan,    Ramon 

Maaao  Rodrlguaz,  919  &W.  BTttt 

Awnu6.  Mi8n#,  FL  33174. 


Travel 
senrice 

provider 
(TSJn: 
Carrier 


'•CSP"); 

Famfly 

remittance 


TFRF"! 


TSP.FRF. 

CSP 

CSP 

TSP.FRF 

TSP.FRF 
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Name  of  Appfcant  (Company  Nanw  of 

IfidMdutf):  Primipal  Omov  (N 

AppKcani  Is  mowpoialKfi:  Addrew  (As 

Suppled  by  AppBcant) 


Caloa  2S-A  No.  485-A  Hzkiwia,  Apv- 

tado  PoMal  5iD8,  Merida.  Yucatan, 

Mexico 
Cai«M  Tours,  Dana  M.  Guasch,  437* 

E.  Gage  Avenua,  Bel,  CA  90201. 
C.B.T.  Charters,  hic,  &  SUp  Taylor. 

239  N£.  20th  Street.  Miami,  Ft 

33137. 
Celimar  Travel.  Lazara  T.  Rodriguez, 

3855  East  4th  Avenue,  Hiaieah,  FL 

33135. 
CutM    Express   Corporaten,    Laonel 

Acoeta,  40S0  W.  12lh  Avenue,  HMe- 

ah,FL3^01^ 
CutMn  American   Business  AHartoe, 

Reggie  L  Uagostera,  2323  Sou»i 

Voss,  suite  123,  Houston,  TX  77057. 
Cvban  Travel  Agency  Corp..  Joea  J- 

menez,  6884  West  Flagler  Sfreet, 

Miami,  FL  33144. 
CutM  Packs  International,  Inc.,  Gar- 

dela  Padron,  1161  West  29lh  Street, 

Hiaieah.  FL  33012. 
Douglas  ExecuUva  Travel.  Inc..  VMan 

Mannenjd.  169  Miracle  MIe,  SuHa  A, 

CoraliSables,FL  33134. 
Envios  Inlernaliortales,  Inc.  Dolores 

Castaneda.  3901  NW  79tti  Avenue. 

Suite  119.  Miami,  FL  33166. 
8803  Rosevolt  Avenue,  Second  Floor. 

Jackson  Heights,   New  York,   NY 

11372. 
8211    B   Lone  Point.   Houston.   TX 

77055. 
Frsncis  Envios  Intsmaltonales,  Inc. 

Frandsca     Martinez,     88     Negle 

Avenue,  New  York,  New  York  10040. 
1355  E.  Main  Street,  Bridgeport.  CT 

06608. 
Hight  Mailing  and  Packaging.  Jesi» 

ViilakXws,   723  West  181   Street, 

New  York.  New  York  10033. 
Inlaramerk»n  Ciencal  Senloa  Corp.. 

Rosa  C.  Garcia.  4697  W.  Flagler 

StreeL  Miami.  FL  33126. 
Intsramerican  Exprsas.  Inc.,  Maria  J. 

VaUes.  2129  West  Flagiar  Street, 

Miami.  FL  33135. 
Interoonsul  Cuba  Envios,  Inc.,  Hak^  L 

Ruiz,    1481    N.W.    27m    Avenue, 

Miami.  FL  33125. 
3678  W.  12th  Avenue,  Hiaieah.  FL 

33012 
Inter-Cuba  EnvkJS,  Inc.  Aids  Ramoa. 

1943  West  eoih  Street.  IHaloah,  FL 

33012.     ^ 
International  Leo-Ces,  Inc..  Leonard 

Castro,  7821  SW  40lh  Street,  suNa 

40,  Miami,  FL  33155. 
LSKini  mMmaaonai  Bsrwcas.  iwartuai 

V.  Latent.  11675  W.  BeMort.  #914. 

Houston,  TX  77099. 
Mercedes  Lavandera,  8201  Bossom 

Avenue,  Tampa.  FL  83614. 
Miami  Mr  Charter.  Marti  W.  McOonaU, 

13200  SW  128th  Streai,  UmH,  FL 

33186. 
Omn  Travel  and  Tours  Sen4cea,  Ine., 

Lourdea  V.  Orjalea.  12421  SW  26th 

Street.  Mi«nl.FL  331^ 
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P»Cuba,  Inc  HarmMa  Rosarto,  4410 

W.  16lh  Avenue,  #2,  HMsah.  FL 

3301^ 
2750  W.  68th  Street.  Bay  110,  Hiaieah, 

FL  33016 
Paradtaa  Island  Airlnea,  Inc.,  8.  Paul 

Alan.  1550  8.W.  43rd  Skeat,  Fort 

Lauderdale,  R^^l  5. 
PersorMi  Jet  Ctiarter,  Inc.  Corwin  J. 

ZImmer,  5401   N.W.   15th  Avenue. 

Fort  LaudenMe,  FL  33309. 
Playa  Azul,  Corp.,  Joee  E  Florea.  3310 

SW  82nd  Avenue,  VHmti,  FL  33156. 
Senncioe  de  Importacton  y  Ei^nna- 

ckxv  WNam  Hernandez  Castelianoa. 

782  NW  La  Juene  Road,  #447, 

Miami,  FL  33126. 
Cale  20  Nc  143,  Enke  7  y  9,  Cotarta 

Gmerea,  Merida,  Yucatw.  Mexica 
Sanicuba,  Inc,  Oscar  Eapirtoea  Her- 
nandez, 1240  East  Fourth  Avenue, 

Hieleeh,  FL  33010. 
Sonic  Air,  Vamon  Green,  P.O.  Box 

660656,  MM,  FL  33266. 
Torrenle  Enterprises  Corp.,  Jorge  Tor- 

rsnte.    3240    SW    129th    Avenue. 

Miami,  FL  33175. 
U.SA-Cuba  Ei^raea,  Corp..  Alejarv 

dro  VaWea.  546  NW  57th  Avenue. 

Miami.  FL  33126. 
U.S.S.  IMbe  Swchez  Service,  hie. 

JuRan  IMbe.  901  SW  67«i  Avenue, 

#953.  Mtomi,  a  33174. 
Via-Cuba  Corp,  Elsa  L  GonzateL  2784 

NW  4th  Temoa,  Mtani  FL  3812S. 
VInalea  Expreea.  Inc,  HermeneguU  L 

Gonzalaz.  8678  SW  ElgMh  Street. 

Miami,  FL  33144. 
World  Travel  Sanloa,  Maria  A.  Oici. 

95-03  floeevsH  AMsraie. 

Heights,  New  York  1137Z 
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Dated'  January  2, 1982. 
R.  Ricoani  NawGamb. 
Director,  Office  of  Foreign  Assets  Control 

Approved  January  6, 1992. 
Nancy  L  WoftUi^taii, 
Acting  Assistant  Secretary  (EnforcementJ. 
[FR  Doc  82-1519  Filed  1-21-92;  8:45  am] 


DEPARTMENT  OF  TREASURY 
IfltoflMl  RWWNM  8#fVl09 

Intumil  Rtviim  ttwwica  Hatric 
Conversion  Plan 

AOOicv:  Internal  Revenue  Service, 
Treasury. 

action:  Notice. 


Omnibus  Trade  and  Competitiveness 
Act  of  19B8.  section  5164,  the  plan 
describes  a  comprehensive  and 
integrated  approach  to  convert  to  the 
metric  system  of  measurement  for  IRS 
procurements  and  business-related 
activities. 

DATtt:  This  plan  became  effective  on 
November  4, 1981.  Comments  or 
suggestions  may  be  submitted  in  writing 
before  July  1. 1992. 


;  This  notice  provides  the 
Internal  Revenue  Service's  (IRS)  metric 
conversion  plan.  In  compliance  with  the 


:  Comments  ot  suggestions 
should  be  addressed  to  the  Internal 
Revenue  Service.  1111  Constitution 
Ave.,  NW.,  Metrication  Project  Office, 
(HRJ'tMET,  room  3617/IR).  Washington. 
DC  20224. 

RM  PUNTNER  INfOnilATlOW  CONTACT: 
Ray  O'Brien.  Acting  Manager, 
Metrication  Prefect  Office.  (202)  927- 
6505. 

Dated  January  14. 1982. 
Approved 
DavMA-Madar, 

Assistant  Commissioner  (Human  Resourcet 
andSuppoit). 

Metric  Conversion  I^an 

A.  Background 

Section  5164  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1968  (Public 
Law  1(X>-418)  designates  the  metric 
system  of  measurement  as  the  preferred 
system  of  weights  and  measures  for 
United  States  trade  and  commerce.  It 
requires  that 

"*  *  *  each  Federal  agency,  by  a 
certain  date  and  to  the  extent 
economically  feasible  by  the  end  of 
fiscal  year  1992,  use  the  metric  system  of 
measurement  in  its  procurements, 
grants,  and  other  bttsiness-related 
activities,  except  to  the  extent  diat  such 
use  is  impractical  or  is  likely  to  cause 
significant  inefficiencies  or  loss  of 
markets  to  United  States  firms,  such  at 
when  foreign  competitors  are  producing 
competing  products  in  nonnnetrlc  tmits." 

The  new  law  also  requires  each 
agency  to  issue  implementing  guidelines 
and  to  report  annually  to  Ccm^ess  on 
actions  taken,  or  plaimed,  to  implement 
the  metric  system.  Internal  Revenue 
Manual  12(11)7,  Internal  Revenue 
Service  Program  provides  the 
implementing  guidelines  required  by  die 
law. 

The  IRS  Metric  Conversion  Plan 
describes  a  comprehensive  and 
integrated  program  to  comply  with 
Section  5164.  Public  Law  100^18. 
Executive  Order  12770,  applicable 
regulations,  and  Treasury  Directive  75- 
05.  The  plan  is  intended  as  a  practical 
approadi  to  metric  transition  and  is 
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consistent  with  the  implementation 
efforts  of  other  Government  agencies. 

Many  of  the  conversion  tasks  to  be 
accomphshed  under  this  plan  will,  as 
they  progress,  make  it  easier  to  acquire 
metric  suppliers  and  services. 
Recognizing  our  dependence  upon  the 
transition  efforts  of  our  suppliers  and 
contractors,  our  efforts  will  be  closely 
coordinated  with  the  appropriate 
functional  subcommittees  of  the 
Metrication  Operation  Committee 
(MOC)  and  should  act  as  stimulants  to 
industries  to  increase  their 
competitiveness  in  the  world 
marketplace. 

This  plan  discusses  the  overall  IRS 
strategy  for  metrication,  defmes  general 
requirements  and  procedures  for 
transition  efforts,  and  details  die  tasks 
to  be  accomplished  by  designated  IRS 
functions.  The  plan  will  be  dynamic  in 
that  it  will  be  periodically  updated  to 
redefine  the  tasks  when  needed,  add 
actions  and  goals,  and  include  new 
tasks  as  necessitated  by  the  transition 
activities  of  other  agencies,  the  MOC 
subcommittees,  or  the  private  sector. 

B.  Definitions 

Dual  Systems.  The  use  of  both  inch- 
pound  and  metric  dimensions.  For 
example,  an  item  is  designed,  produced, 
and  described  in  inch-pound  values  with 
soft  conversion  metric  values  also 
shown  for  information  or  comparative 
purposes. 

Hard  Metric.  The  use  of  only  hard 
metric  (SI)  measurements  in 
specifications,  standards,  supplies,  and 
services. 

Hybrid  Systems.  The  use  of  both  inch- 
pound  and  hard  metric  values  in 
specifications,  standards,  supplies,  and 
services  (e.g.,  an  engine  with  internal 
parts  in  metric  dimensions  and  external 
fittings  or  attachments  in  inch-poimd 
dimensions). 

Inch-pound  system.  The  English  form 
of  measurement  currently  used  in  the 
United  States. 

Metric  System.  The  International 
System  of  Units  (Le  Systeme 
International  d'Unites  (SI)  of  the 
International  Bureau  of  Weights  and 
Measures.  The  units  are  listed  in  Federal 
Standard  376A.  Preferred  Metric  Units 
for  General  Use  by  the  Federal 
Government. 

Metrification.  Any  act  that  increase 
the  use  of  the  metric  system,  including 
metric  training  and  initiation  or 
conversion;  of  measurement-sensitive 
processes  and  systems  to  the  metric 
system. 

Soft  Metric.  The  expression  of 
measurement  in  metric— equivalent 
units  in  converting  from  the  inch-pound 


system.  The  physical  dimensions  of  the 
objects  are  not  changed. 

C  Strategy 

The  Internal  Revenue  Service's 
metrication  conversion  strategy 
emanates  from  the  following  program 
requirements. 

1.  IRS  will  implement  the  metric 
system  in  a  manner  and  on  a  schedule 
consistent  with  Public  Law  100—418  and 
Executive  Order  12770. 

2.  IRS  will  support  Federal  transition 
and  national  conversion  to  the  metric 
system  through  participation  on  the 
Interagency  Council  on  Metric  Policy's 
(ICMP)  Metrication  Operating 
Committee  (MOC)  and  subcommittees 
and  other  Government/industry 
subcommittees,  associations,  working 
panels,  and  groups. 

3.  IRS  National  Office  and  field 
organizations  will  use  the  metric  system 
in  procurements,  grants,  and  other 
business-related  activities  consistent 
with  security,  operational,  economic 
technical,  logistical,  training,  and  safety 
requirements. 

4.  IRS  will  stimulate  industry  in  the 
change  to  the  metric  system  by 
acquiring  commercially  available  metric 
products  and  services  that  meet  the 
functional  requirements  of  IRS  and  its 
customers,  so  long  as  competition  is 
maintained. 

5.  IRS  will  develop  metric 
speciHcations  and  standards  for 
procurements  where  IRS  functional 
requirements  are  unique  or  mission 
speciHc.  Commercially  developed  metric 
specifications  and  internationally  or 
domestically  developed  standards  using 
metric  shall  be  adopted  whenever 
feasible.  When  metric  is  not  the 
predominate  measurement  system  used 
by  industry  or  accepted  international 
standards  do  not  use  the  metric 
measurement  system,  existing  products 
or  dual  inch-pound /metric  dimensioned 
products/systems  may  be  used  during 
the  transition  period. 

6.  IRS  will  retain  the  measurement 
units  in  which  a  project  or  product  is 
originally  designed  for  the  life  of  that 
project  or  product  unless  conversion  is 
necessay  or  advantegeous. 

7.  IRS  will  handle  metric  conversion 
costs  as  normal  operating  expenses 
rather  than  as  special  one-time  costs. 
Any  additional  costs  and  any  signiRcant 
cost  savings  resulted  from  metric 
conversion  will  be  identified  and 
reported,  to  the  extent  practical  to  the 
Chief  Financial  Officer,  as  part  of  the 
aimual  report. 

8.  IRS  will  establish  training  plans  and 
practices  that  increase  employee 
awareness  and  understanding  of  the 
metric  system  and  IRS  metric  efforts. 


D.  IRS  Metrication  Program 
Organization 

1.  Metric  Executive.  Pursuant  to 
Department  of  the  Treasury  Directive 
75-05.  section  7.e(2)M  the  Assistant 
Commissioner  (Human  Resources  and 
Support]  has  been  designated  as  the  IRS 
Metrics  Execuative.  The  Director. 
Facilities  and  Information  Management 
Support  Division  has  continuing  staff 
responsibility  for  the  IRS  Metrication 
Program. 

2.  IRS  Metrication  Policy  Board.  The 
Assistant  Commissioner  (Human 
Resources  and  Support)  is  the  Chairman 
of  the  IRS  Metrication  Policy  Board 
(IMPB).  The  IMPB  is  responsible  for 
establishing  IRS  metric  policy  and 
recommending  exclusions  to  the 
Treasury  Department's  policy  to  the 
Assistant  Secretary  (Management).  The 
graph  depicting  the  composition  of  the 
IMPB  appears  as  Exhibit  1. 

3.  IRS  Metrication  Steering 
Committee.  The  IRS  Metrication  Sterring 
Committee  (IMSC)  consists  of 
representatives  from  the  affected  IRS 
functions  and  is  responsible  for 
developing  the  IRS  metrication 
transition  plan  as  well  as  monitoring 
progress  towards  the  milestones 
contained  in  the  plan.  Eadi  IMSC 
member  will  be  either  the  chairperson  or 
an  active  participant  in  their  respective 
functional  subcommittee.  The  IMSC 
functional  subcommittees  are  shown  as 
Exhibit  2. 

4.  IRS  Metrication  Project  Office.  The 
IRS  Metrication  Project  Office  (IMPO)  is 
responsible  for  the  overall  coordination 
of  &e  IRS  metrication  effort  and  the 
provision  of  administrative  support  to 
the  IMSC  activities. 

E.  Responsibilities 

1.  The  Assistant  Commissioner 
(Human  Resources  and  Support),  will: 

a.  Act  of  the  IRS  Metric  Executive  and 
ensure  the  implementation  of  Public 
Law  10CM18  and  its  appHcable 
directives  within  the  KS; 

b.  Establishes  IRS  policy  for  use  of  the 
metric  system  of  measurement  and 
approve  or  disapprove  deviations  horn 
that  policy; 

c.  Appoint  the  IRS  Metrication  Officer 
to  have  continuing  staff  responsibility 
for  metrication  matters  and  to  represent 
the  IRS  on  the  Treasury  Coordinating 
Committee  (TCC)  and  appropriate 
meetings  of  the  MOC;  and 

d.  Approve  the  organization,  charter, 
resources,  and  reports  of  the  Internal 
Revenue  Service  Metrication  Steering 
Committee. 

2.  Assistant  Commissioner 
(Procurement)  will: 
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a.  Establish  policies  and  procedures 
for  use  of  the  metric  system  in 
procurements; 

b.  Evaluate  the  effects  of  the  metric 
policies  and  practices  on  the  IRS  small 
business  program:  and 

c.  Ensure  that  IRS  o^ices  accept, 
without  prejudice,  products  and  services 
dimensioned  in  metric  when  they  are 
offered  at  competitive  prices  and  meet 
the  needs  of  the  Government  consistent 
with  the  Federal  acquisiton  Regulation 
System  (48  FAR),  and  ensure  that 
acquisition  planning  considers  metric 
requirements. 

3.  Assistant  Commissioner  (Finance)/ 
Controller  will  include  in  annual  budget 
submissions  to  the  Treasury 
Department,  IRS'  progress  in 
implementing  the  metric  system 
pursuant  to  section  12  of  Public  Law 
100-418. 

4.  Assistants  to  the  Commissioner, 
Chief  Counsel,  Chief  Inspector,  Regional 
Commissioners,  and  Assistant 
Commissioners  will: 

a.  Designate  an  organizational 
element  to  monitor  metric  conversion 
activities  for  which  they  are  responsible: 

b.  If  appropriate,  appoint  an 
individual  as  their  metric  coordinator  to 
represent  their  office  on  the  IKISC  and 
appropriate  MOC  subcommittees;  and 

c  Develop  metric  guidelines 
applicable  to  their  specific  mission  and 
responsibility  consistent  with  this 
directive  and  the  policies  and 
interpretations  of  the  IMSC. 

5.  Chief,  Office  of  Training  Program 
Management  will  identify  and 
coordinate  appropriate  metrication 
training  programs  for  IRS  employees. 

6.  Director,  Facilities  and  Information 
Management,  Support  Division  will 
serve  as  the  IRS  management  official 
having  continuing  staff  responsibility  for 
IRS  metrication  matters.  This  includes: 

a.  Acting  as  chairperson  of  the  IMSC; 

b.  Supervising  the  IRS  Metrication 
Project  Office: 

c.  Coordinating  and  preparing 
required  reports:  and 

d.  Maintaining  adequate 
documentation  to  support  the  IRS 
policies,  plans,  decisions,  and  progress 


towards  implementing  the  IRS 
metrication  conversion  effort 

7.  Internal  Revenue  Service 
Metrication  Starring  Committee  (IMSC) 
members  will: 

a.  Determine  which  functions, 
activities,  and  procedures  of  IRS 
operations  require  conversion  to  the 
metric  system; 

b.  Identify  baniers  to  metric 
"transition; 

c.  Estimate  costs  (budgetary, 
opportimity,  and  revenue)  of  transition; 

d.  Develop  and  monitor  the  IRS  Metric 
Conversion  Plan; 

e.  Attend  appropriate  MOC 
subcommittee  meetings  as  the  IRS 
functional  representative; 

f.  Provide  input  to  the  annual  progress 
report  required  by  Executive  Order 
12770,  section  2.  (e)(4);  and 

g.  Make  recommendations  to  the  IRS 
Metric  Executive  concerning  metrication 
policy  and  program  matters,  including 
proposed  exceptions  to  metric  usage. 

8.  IRS  Metrication  Project  Office  will: 

a.  Coordinate  and  provide 
administrative  support  for  the  IMSC 
activities; 

b.  Be  the  liaison  with  the  MOC  and 
Treasury  Metrication  Coordinating 
Committee; 

c.  Be  the  IRS  focal  point  for  the 
exchange  of  metrication  information 
with  IRS  organizations,  other 
government  agencies,  and  the  private 
sector,  and 

d.  Establish  and  maintain  the  official 
files  of  the  IRS  metrication  program  and 
a  reference  library  for  metric  phases: 
transition,  implementation,  and 
evaluation. 

F.  IRS  Metric  Conversion  Plan 

The  IRS  Metric  Conversion  Plan 
consists  of  three  phases:  transition, 
implementation,  and  evaluation. 

1.  Transition.  The  transition  phase  of  the 
plan  consists  of  milestones  necessary  to 
most  effectively  establish  the  Internal 
Revenue  Service's  metrication  program. 


Representative  milestones  include  the 
issuance  of  directives  and  program 
guidance,  development  of  a  uniform 
recordkeeping  and  reporting  system,  and 
establishment  of  the  functional 
subcommittees. 

2.  Implementation.  The  implementation 
portion  of  the  plan  represents  the 
actions  required  to  actually  make  the 
conversion  to  the  metric  system.  Since 
total  conversion  is  contingent  on  many 
metrication  factors,  i.e.,  initiatives 
undertaken  by  the  oversight  agencies 
(GSA,  GPO,  and  Commerce),  the  status 
of  conversion  by  the  industries,  and 
progress  achieved  by  the  MOC 
subcommittee,  this  initial  plan 
concentrates  on  actions  that  can  be 
independently  accomplished  by  the  IRS 
functions.  It  is  important  to  note  that 
these  actions  will  have  little  effect  if  the 
overall  Government  metrication  effort  is 
not  supported  by  the  leadership 
agencies. 

The  actions  of  the  IMSC  functional 
subcommittees  comprise  the  majority  of 
The  milestones  and  tasks  contained  in 
the  implementation  phase.  These 
subcommittees  are  categorized  into  the 
following  functions: 

a.  Training. 

b.  Logistics. 

a.  Space. 

b.  Property.  , 

c.  Physical  Security. 

c.  Procurement. 

d.  Publishing. 

a.  Printing. 

b.  Mail  Services. 

e.  Public  Affairs. 

3.  Evaluation. 

The  final  phase  of  the  plan  is  an 
evaluation  of  the  progress  made  and 
problems  encountered  in  the  Internal 
Revenue  Service's  conversion  effort 
Typical  milestones  include  periodic 
status  reports  of  the  IMSC 
subcommittees.  Information  derived 
from  this  portion  of  the  plan  is  shared 
with  all  subcommittees  and  forms  the 
basis  for  the  annual  progress  report 
submitted  to  the  Department  of 
Commerce. 
■LUtM  COM  4n»«t^ 
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G.  Milestones  and  Tasks 

1.  transition 

Milestone  1— Establish  IRS  Metrication 
Program— (11/1/91) 

Status:  Completed. 

Task  1— Issue  Internal  Revenue  Manual 
(IRM)  12  (11)7  (10/30/91) 

Status:  Completed.  Due  to  IRS 
Procurement's  estimate  of  a  5-year 
metric  conversion,  the  format  for  issuing 
the  metrication  program  directive  was 
changed  from  a  supplement  to  an  IRM 
transmittal.  Concurrences  were  received 
from  all  Assistant  Commissioners, 
Regional  Commissioners,  Chief  Counsel, 
and  Chief  Inspector. 

Task  2— Designate  IRS  Metric  Officer— 
(10/30/91) 

Status:  Completed.  Pursuant  to 
Treasury  Directive  75-05,  a 
memorandum  was  sent  to  the  Director, 
Office  of  Management  Support  Systems 
designating  the  Director,  Facilities  and 
Information  Management  Support 
Division  as  the  IRS  Metric  Officer. 
Furthermore,  this  designation  and  the 
designation  of  the  IRS  Metric  Executive 
(Assistant  Commissioner  (Human 
Resources  and  Support)  appears  in  the 
initial  IRS  Metric  Conversion  Plan  and 
the  metrication  program  directive. 

Task  3 — Convene  IRS  Metrication 
Steering  Committee— (1/15/92) 

Status:  Completed.  All  subcommittee 
chairpersons  have  been  designated. 
Formal  meeting  was  convened  on 
fanuary  15, 1991. 

Task  4 — Issue  Information  Notice  to 
employees— (12/23/91) 

Status:  Completed.  The  Annual 
Metrication  Progress  Report  was  sent  to 
all  Assistant  Commissioners  and 
Regional  Commissioners  on  December 
23, 1991.  The  report's  appendices 
contained  the  IRS  and  Treasury 
conversion  plans. 

Milestone  2— Establish  IMSC  Functional 
Subcommittees— (11/15/91) 

Status:  Completed 

Task  5 — Enlish  representatives  to 
subcommittees — (11/15/91) 

Status:  Completed.  Chairpersons  have 
been  designated  for  all  IMSC 
Subcommittees:  transition,  procurement, 
logistics,  publishing,  training,  and  public 
affairs. 

Task  6— Define  scope,  charter,  and 
objectives  of  subcommittees— (10/16/91) 

Status:  Completed.  IMSC 
subcommittee  charters  containing  scope, 
responsibilities,  and  objectives  have 


been  developed  and  distributed  to 
subcommittee  chairpersons. 

Task  7 — Perform  functional, 
subconunittee  training— (10/25/91) 

Status:  Completed.  Instructional  video 
tapes  obtained  from  the  United  States 
Metric  Association  were  shown  to  the 
IMSC  functional  subcommittee 
chairpersons. 

Task  6— Determine  final  subcommittee 
milestones,  tasks,  and  time  frames — (11/ 
15/91) 

Statiis:  Completed.  This  information 
appears  in  this  document 

Milestone  3 — Determine  Recordkeeping 
«nd  Reporting  Requirements— (12/26/ 
91) 
Status:  Completed 

Task  9 — Develop  management 
information  system  to  monitor  milestone 
accomplishment— (12/16/91) 

Status:  Completed.  Internal  control 
system  has  been  developed  and  appears 
in  the  subcommittee  charters. 
Modifications  may  be  required  to 
integrate  information  with  the  Treasury 
tracking  systenL 

Task  10— Establish  reporting  schedules 
for  fimctional  subcommittees — (11/15/ 
91) 

Status:  Completed.  Schedules  appear 
in  the  subcommittee  charters. 

2.  Implementation 

A.  Training 

Milestone  4-^AsBe8S  IRS  Environment 
for  Metric  Training  Needs— (3/16/92) 

Task  11— Evaluate  the  IRS 
organizational  climate  for  converting  to 
the  mehic  system— (2/12/92) 

Subtasks: 

A.  Identify  occupations  affected  by 
metrication  (e.g.,  contracting  officers, 
management  and  program  analysts, 
architects,  engineers,  etc.). 

B.  Identify  discrepancies  between 
current  performance  levels  and  levels 
required  by  metrication. 

C.  Determine  the  major  reason  for  the 
performance  level  discrepancies  (i.e., 
lack  of  metric  knowledge  and  skills, 
organizational  or  environmental 
interference,  ete.). 

D.  For  each  major  performance  level 
discrepancy,  determine  if  metrication 
training  is  or  is  not  a  solution. 

Task  12 — Determine  the  focus  of 
metrication  training  development 
efforts— (3/16/92) 

Subtasks: 


A.  Examine  existing  measurenjent- 
sensitive  training  to  identify  related 
performance  level  discrepancies. 

B.  Determine  if  current  training 
strategies  (e.g.,  on-the-job  training)  are 
conducive  for  metiication. 

C.  Identify  future  training 
requirements. 

D.  Identify  metrication  activities 
revisions  necessary  to  correct  the 
existing  training  program  deficiencies. 

E  Identify  the  activities  necessary  to 
address  the  new  metrication  training 
requirement. 

Milestone  5— Analyze  Functional  Needs 
for  Metric  conversion  Training— (5/22/ 
92) 

Task  13 — Describe  the  metrication 
trainee  population— (4/1/92) 

Subtasks: 

A.  Determine  the  diaracteristics  that 
are  needed  to  describe  the  employees 
needing  metrication  training  (e.g.,  age, 
education,  job  descriptions,  grade  levels, 
job  environment,  mathematical  aptitude, 
entry  level  skills/prerequisities,  and 
current  level  of  proficiency). 

B.  Develop,  distribute,  and  analyze  the 
research  in8trument(s]  to  be  used  for 
determining  the  employees  needing 
metrication  training  (e.g.,  survey, 
questionnaire). 

C.  Write  a  description  of  the  trainees 
for  whom  the  training  is  intended.         , 

Task  14 — liiventory  the  measurement- 
sensitive  processes — (4/8/92) 

Subtasks: 

A.  Review  all  available  occupational 
documentation  such  as  positkin 
descriptions  and  functional  mission 
statements  to  identify  measurement- 
related  work  definitions. 

B.  Review  any  previous  task  analyses 
or  task  lists  paralleling  the  metrication 
effort. 

C.  Examine  trends  in  workforce 
planning  and  design  (e.g..  Computer 
Assisted  Design  (CAD),  metric 
conversion  software,  etc)  to  determine 
their  appbcability  to  IRS  metrication 
training. 

D.  Gather  information  about 
measurement-related  tasks  that  are 
done  in  the  specific  jobs. 

E.  Construct  initial  metric  task 
inventory. 

F.  Verify  accuracy  and  completeness 
of  initial  task  inventory  with  job 
incimibents  and  managers. 

G.  Revise  initial  task  inventory  into  a 
final  task  inventory. 

H.  Assign  imique  identifying  numbers 
.  to  all  final  metric  tasks. 
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Task  IS— Select  the  neasurement- 
senathre  processes  for  metrication 
trainii^— (4/1S/82) 

Subtasks: 

A.  Establish  wift  the  IMSC  functional 
subcommittees,  the  factors,  method,  and 
criteria  &r  metric  task  setectkm,  as  well 
as  a  recourse  far  resolving  differences. 

B.  Develop  and  analyze  the  research 
instruments  used  to  inventory  the 
measurement-sensitive  processes. 

C  Select  tasks  for  training  based  on 
selection  method  and  criteria. 

E.  Convene  a  representative  group  of 
job  incumbents  and  supervisors  to  verify 
selections.  . 

F.  Record  selections  and  rationale  for 
decisi<ms. 

F.  Compile  the  metrication  training 
task  list. 

Task  Iti — ^Analyze  the  measurement- 
sensitive  processes — (5/15/92) 

Subtasks: 

A.  DeHne  sub-tasks  including,  as 
appropriate,  conditions,  cues,  and 
standards  for  metric  use. 

E  Very  ttte  metric  \aak  and  sub-task 
spedficatiaas. 

Task  17 — Conduct  a  learning  analysis — 
(5/22/92) 

Subtasks: 

A.  Identify  the  supporting  skills  and 
knowledge  required  to  perform  the 
metrication  tasks. 

B.  Delineate  the  relationships 
(customary  measurement  system  v. 
metric  system)  among  die  ii^\»  and 
knowledge  required  ^  the  job  (Le., 
dependent  independent  and 
supportive). 

C.  Establish  the  metric  skills  and 
knowledge  baseline. 

D.  Identify  potential  job  aids  for  as 
many  metric  tasks  as  possible. 

E.  Develop  observable  and 
measorable  learning  objectives  for  the  " 
remaining  metric  tasks. 

Milestone  6-^}esign  the  Metrication 
Training  Metfwdoiagy— (6/17/92) 

Task  18— Develop  die  metrication 
training  plan — (S/29/92) 

Svbtasks: 

A.  Assess  the  effectivenett  of  existing 
IRS  training  plans  «id  corresponding 
course  maleriid  system  to  determine 
their  applicabiiify  to  metrication 
training. 

B.  Identify  external  metric  training 
courses,  material,  cmd  delivery  ssrstems 
(^^,  GSA,  ^Affl,  Commerce, 
universities,  eta)  to  determine  their 
appropriateness  to  IRS. 

C.  Organize  metric  training  objectives 
according  to  the  most  effective  method 
of  instruction  (i.e.,  group  instruction. 


self-instruction,  and  on-the-job  (OfT) 
training). 

D.  Integrate  and  sequence  group- 
instruction,  job  aids,  self-instiuctionaL 
and  OfT  into  a  training  plan,  specifying 
training  location  and  tibe  associated 
delivery  ssrstems. 

E.  Make  necessary  revisions  to  the  list 
of  prioritized  training  revisions  and 
developmental  activities. 

Task  19 — Devise  the  metrication  course 
design  strategy— (8/5/92) 

Subtasks: 

A.  Group  and  organize  the  metrication 
training  objectives  into  lessons/ 
modules. 

B.  Specify  which  metrication  learning 
activities  are  necessary  to  accomplish 
each  objective. 

C.  Select  instructional  methods  and 
media  that  will  optimally  present  the 
activities  of  each  metric  objective. 

D.  Select  test  items,  if  appropriate, 
that  will  comprise  end-of-lesson/module 
and  end-of-course  test  instruments. 

E.  Oudine  course  administration  and 
instructor  requirements. 

F.  Determine  which  materials  are  to 
be  used  to.educate  the  instructors,  on- 
the-job  instructor  (OJI)<  coach,  etc. 

G.  Complete  die  course  design 
strategy  outiine. 

Task  20— Prescribe  the  OJT  design 
strategy— (8/12/92) 

Subtasks: 

A.  Review  the  task  specifications 
which  were  selected  at  ai^>ropriate  for 
OJT. 

B.  Group  and  organize  the  metric 
training  objectives  in  terms  of  job 
environment  and  typical  work 
assignments. 

C.  Specify  learning  activities  which 
support  the  objectives  and  how  they 
may  be  accomplished  (e.g.,  group 
instruction.  Ckmtimring  Ptofessional 
Education  (CPE),  self-instructioa  actual 
task  assignment  coaching,  and  peer 
instruction). 

D.  Specify  the  methods  and  media 
which  support  each  learning  activify 
and  reflect  realistic  job  conditions. 

E.  Describe  the  roles  and  duties  of  the 
group  manager  and  the  one-the-job 
instructor  (OJQ,  as  well  as  the  OJI 
selection  oiteria. 

F.  Determine  administrative 
guidelines  to  include  in  student  training 
system  (e.g.,  fob  book,  performance 
summary,  etc.). 

G.  Specify  the  materials  needed  the 

on. 

Task  21 — Prescribe  the  metric  job  aid 
design  strategy— (6/12/8Q 

Subtasks: 


A.  Review  potential  job  aids  to 
determine  their  applicabilify  to  the 
metrication  training  objectives  (i.e.,  their 
context  with  the  job  environment,  how 
each  job  aid  will  be  introduced,  tised. 
and  whether  it  requires  training. 

B.  Specify  the  job  aid  type,  format 
and  medium. 

C.  Examine  existing  job  aids  to  Cnd 
opportunities  for  modification,  revision, 
and/or  linkage  with  the  new  ones. 

D.  Outiine  the  job  aid  design  to 
include  specifications  of  content 
organization,  sequence  of  steps, 
graphics,  etc.,  as  appropriate. 

Task  22— Prescribe  the  training 
evaluation  strategy — (6/17/92) 

Subtasks: 

A.  Review  the  metrication  woik 
requirements  to  define  context  of  the 
evaluation  strategy. 

B.  Prepare  assessment  guidelines  for 
reviewing  metrication  woik  products. 

C.  Select  the  methodology  for 
evaluating  trainees'  reactions  to  the 
training. 

D.  Select  the  methodology  for 
evaluating  trainees'  OJT  performance. 

E.  Select  tiie  methodology  for 
evaluating  the  impact  on  organizational 
effectiveness  brought  about  by  the 
training. 

F.  Specify  what  trainee  and  traiiung 
data  will  be  required  for  implementation 
of  the  evaluation  strategy,  as  well  as 
sources  of  information. 

G.  Develop  appropriate  data  gathering 
instnunentr,  ensure  reliability  and 
validify. 

H.  Determine  sample  size,  sampling 
techniquea,  etc. 

L  Develop  the  plan  for  training 
evaluation  data  collection  and  analysis. 

J.  Determine  when  and  how  to  train 
evalua  tors/administrators. 

K.  Specify  resource  requirements  for 
completing  the  evaluation. 

Milestone  7— Develop  the  Training 
Material»-(8/Sl/92) 

Task  23— Develop  the  draft  materials— 
(7/15/92) 

Subtasks: 

A.  Review  existing  training  materials 
(IRS  and  non-IRS  prodnoed)  to 
determine  whether  they  can  be  modified 
for  the  design  and  evaluation  strategy 
outiine. 

B.  Identify  what  instnictional 
materials  must  be  developed,  purchased, 
and/or  what  changes  need  to  be  made 
to  existing  materials. 

C.  Develop  printed  training  materials 
for  the  students,  instructors,  and/or 
administrators. 

D.  Develop  audia  visual  audiovisual 
materials,  and  job  aids. 
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E.  Develop  computer-based  training 
(CBT)  courseware^ 

F.  Develop  OJT  program  material/ 
guidelines. 

G.  Perform  technical  and  functional 
review  of  material  for  content  accuracy; 
disclosure  review,  as  appropriate. 

H.  Develop  the  testing  instruments. 

Task  24-^lot  the  use  of  the  draft 
materials— {8/14/92) 


Subtasks: 

A.  Compile  representative  samples  of 
the  populations  (e.g..  students,  trainers, 
instructors,  and  OJTs). 

B.  Specify  methodology/criteria  for 
distributing  draft  materials,  including 
data  gathering  instruments. 

C.  Pretest  the  sample.  » 

D.  Pilot  instructor-dependent 
materials  (classroom  courses)  and  OJT 
guidelines  and  materials. 

E.  Developmentally  test  instructor- 
independent  materials  (self-instruction 
modules,  job  aids,  and  CBT 
courseware). 

F.  Post-test  and  interview  the  samples. 

G.  Validate  self-instruction  and  CBT 
courseware  materials. 

H.  Analyze  data  and  prepare  data 
summary  report 

Task  25— Revise  and  produce  final 
version  of  the  draft  materials— (8/31/92) 

Subtasks: 

A.  Consult  data  summary  report. 

B.  Revise  materials  to  correct 
weaknesses  and  fill  gaps  according  to 
recommendations  presented  in  the 
report 

C.  Establish  trainee  and  instructor 
training  and  preparation  times. 

D.  Prepare  camera  copy,  audio/ 
visual/audiovisual  masters,  job  aids, 
and  final  CBT  courseware. 

E.  Arrange  for  printing,  reproduction, 
and  distribution  (e.g.,  prepare  IRS  Form 
1767-T,  Publishing  Services  Requisition 
for  training  publications). 

Milestone  8— Conduct  Metrication 
Training— {To  be  determined) 

Task  28— Implement  training  tracking 
system— (6/15/92) 

Subtasks: 

A.  Prepare  Course  Cata  og  Listing 
(IRS  Form  9123). 

E  Maintain  Electronic  Status  Notice 
database. 

C.  Prepare  audiovisual 
documentation. 

D.  Update  the  National  Office 
Training  and  Development  Guide  (IRS 
Document  6054). 

E.  Update  the  Training  Aids  Catalog 
(IRS  Document  6314). 

F.  Update  the  Training  Materials 
Catalog  (Training  Publications 


Distribution  System  (TPDS),  IRS. 
Document  6398A). 

G.  Update  Training  Program  Index 
(IRS  Document  6172). 

H.  Specify  how  training  and  trainee 
data  are  to  be  maintained  and  accessed. 

I.  Specify  how  trainees/groups  of 
trainees  will  be  tracked  (for  training 
evaluation  purposes)  subsequent  to 
training. 

Task  27— Prepare  training  program 
guidelines— (6/15/92) 

Subtasks: 

A.  Ensure  that  administrative  systems 
will  support  the  metrication  training 
efforts. 

B.  Prepare  Internal  Revenue  Manual 
(IRM)  guidelines. 

C.  Submit  IRM  guidelines  for  approval 
and  transmittal. 

Task  28 — (Oversee  metrication  training 
implementation — (To  be  determined) 

Subtasks: 

A.  Select  qualified  instructors,  OJIs, 
evaluators,  and  administrators. 

B.  Train  instructors,  OJIs,  and 
administrators. 

C.  Select  individuals  for  training. 

D.  Prepare  classroom  sites. 

E  Issue  reporting  instructions. 
.   F.  Distribute  training  materials. 

G.  Conduct  training  (classroom,  OJT, 
self-instruction,  etc.) 

H.  Record  training  tracking  system 
data. 

Milestone  »— Evaluate  Metrication 
Training  Program— (To  be  determined) 

Task  29 — Evaluate  trainee  reaction  and 
development— (To  be  determined) 

A.  Identify  the  population  or  sample 
of  the  trainees  to  evaluate. 

B.  Prepare  guidelines  for  evaluation. 

C.  Coordinate  administration  of 
instructions  and  collection  of  data 
regarding  student  reaction  and  learning 
achievement 

D.  Analyze  and  interpret  data. 

E.  Prepare  evaluation  reports  for 
student  reaction  and  learning 
achievement 

F.  Make  recommended  adjustments, 
as  appropriate. 

Task  30— Evaluate  job  performance  and 
organizational  impact  of  metrication 
training— (To  be  determined) 

Subtasks:  ^ 

A.  Identify  the  population  or  sample 
of  the  trainees  to  evaluate. 

B.  Make  arrangements  for  any  field 
visits. 

C.  Notify  field  respondents  of  their 
participation  and  responsibilities. 

D.  Select  observers,  interviewers,  or 
survey  administrators,  as  appropriate. 


E.  Train  observers,  interviewers,  or 
survey  administrators,  as  appropriate. 

F.  Coordinate  administration  of 
instruments,  surveys,  and  supervisory 
input  regarding  job  performance  of 
trainees. 

G.  Obtain  additional  data  about  job 
performance  and  task  performance. 

H.  Review  organizational  data  and/or 
survey  upper  level  management 
regarding  organizational  impact  of 
training  programs. 

I.  Analyze  and  report  data. 

J.  Prepare  evaluation  reports. 

B.  Logistics 

Milestone  10— Coordinate  Plan  Elements 
with  Federal  Oversight  Agencies— (2/ 
12/92) 

Status:  Pending 

Task  31— Transmit  plan  to  Commerce. 
GSA,  OPM.  MOC  subcommittees,  etc.— 
(12/13/91) 

Status:  Pending.  The  initial  IRS  Metric 
Conversion  Plan,  including  the 
preliminary  milestones  and  tasks  for  the 
IMSC  Logistics  Subcommittee  have  been 
sent  to  the  Department  of  Commerce.  As 
soon  as  the  appropriate  offices  are 
identified  within  GSA.  the  IRS  plan  will 
be  transmitted.  Likewise,  pending  the 
outcome  of  the  recharting  of  the  MOC 
Procurement  and  Supply  Subcommittee, 
the  plan  will  be  sent  to  those  entities. 

Task  32— Establish  contacts  with 
Federal  oversight  agencies  (11/29/91) 

Status:  Pending.  Initial  contacts  are  in 
progress  through  the  Department  of 
Commerce.  The  next  step  will  be  to  use 
the  appropriate  MOC  functional 
subcommittees  to  establish  these 
contacts.  The  Chairman  of  the  IMSC 
Logistics  Subcommittee  has  developed 
communications  with  the  MOC 
Construction  Subcommittee. 

Task  33— Update  plan  to  include 
oversight  agency  revisions  and 
developments— (2/12/92) 

Status:  Pending.  IRS  will  continue  to 
incorporate  GSA's  detailed  conversion 
plan.  In  addition,  the  MOC  Construction 
Subcommittee's  transition  plan  has  been 
received  and  will  soon  be  analyzed  to 
determine  its  impact  on  the  IRS  plan. 

Milestone  11— If  Appropriate.  Revise 
Directives,  Guidelines,  and  Publications 
to  Include  Nffetric  Policy.  Procedures, 
and  Dimensions— (9/30/92) 

Status:  Pending. 
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Task  34 — Inventorjr  IRS  inuances  for 
measmement-tensitive  references— <3/ 
16/92) 

Status:  Pending.  Initial  briefings  have 
transpired  to  determine  the  strategy  for 
obtaining  a  comprehensive  listing  of 
measurement-sensitive  teferenoes  ta  HIS 
documents.  A  decisioa  Iws  been  reached 
to  perform  a  computer-assisted  key- 
wOTd-in-context  (KWIQ  seaidi  of 
pertinent  portions  of  the  LEXIS  system. 

Task  35— Analyze  need  for 
conversion— (5/14/92) 

Status:  Pending.  The  respective 
functional  programs  %vithin  the  IRS 
Facilities  Standards  Branch  wiD  be 
responsible  for  analyzing  their 
corresponding  portions  of  measurement- 
sensitive  material 

Task  36 — ^As  appropriate,  issue  revised 
directives,  guidelines,  and 
publications— {9/30/92) 

Status:  Pending.  A  procedural 
decision  has  been  aicKie  to  include 
metrication  revisions  to  documents 
requiring  changes  for  other  purposes 
(i.e..  organizational,  functional,  poUcy, 
changes,  etc.). 

Milestone  12 — ^Advise  the  Private  Sector 
of  Planned  Metrication  Policy  and 
Procedural  Changes— (7/24/9^ 

Status:  Pending  accomplishoient  of 
Task  38 

Task  37— Transmit  plan  to  the  American 
National  Metric  Cetmcil  (ANMC)  and 
United  States  Metric  Association 
(USMA)— (3/16/92) 

Status:  Completed.  An 
acknowledgement  has  been  received 
from  ANMC  who  intends  to  treat  IRS  as 
a  "demonstration  agency." 

> 
Task  38— Participate  in  metric 
associations'  meetings  and 
conferences— (7/24/92) 

Stalus:  Pending.  As  of  yet.  IRS  has  not 
been  notified  of  the  scheduling  of 
meetings  and  conferences. 

C.  Procurement 

Milestone  19— Advise  IRS  Procurement 
Personnd  of  Metric  Priicy— (8/31/92) 

Task  39— Issoe  IRS  sappleBient  to 
Treasury  Acq«isition/l¥ocarement 
RegoiatiaK— (To  be  determined  by 
issuance  of  TAPR) 


Task  40— Issue  IRS  acquisition 
procedures— (8/3l/9iQ 
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Procedures  (IRSAP). 

0.  Issua  Policy  and 

OMoaalMicyand 

Procedures 

Procedures. 

Mofnofandum. 

Milestone  14 — Adopt  Procedures  to 
Foster  the  Use  of  Kfetrics  in  the 
Procurement  Function— (8/31/92) 

Task  41 — ^Establish  gaidelines  for  metric 
analysis  in  major  acquisitions  over  $20 
million— (8/31/92) 


Sut>tasks 


A.  Include  metric 
analysis  in  Soiaoa 
Selection  Plan  (SSP). 

6.  Issue  guidance  to 
heads  of  offices  tor 
advance  procurement 


analysis  (over 

COevatapa 

of  metric  commodities 

and  sources. 
D.  Sporaof  SiMng  for 

as  N  A  and  SaU 

contracts  and 

procurameni 


E.  Indufla  metrication 
asatopicin 


professional 
education  (CPE). 
F.  Include  wKenriew 


wpenencefor 

procurement  positions. 


office(s) 


Contracting  Officers 

(WaSanalOWicaa 

field). 
Office  of  Policy  and 

PnoadiMsand 

RCPOa. 


OMca  of  Policy  and 
Praoadurss. 

Office  of  Policy  aivt 


Nationat  Office  and  field. 


National  Office  and  field. 


Task  42 — Establish  guidelines  for  metric 
analysis  in  acqtaisitions  under  $20 
million— (8/31/91) 


SuMasks 

A.  issue  a  wquaai  to 

Office  of  Mioywtd 

Aooadurasand 

flCPOs. 

B.  Provide  a  SIMMS  of 

Ofitoa«fPoicyand 

AooaSma. 

through  NO. 

to^ocummafA  and 

Program  personnel. 

Til    • 

RespONsMe  oMce<s) 

C.  PronMsfaUanoato 

Offios  of  Mtoy  and 

program  oHtaaa 

Procedurea. 

regarding  metoc- 

lelatod  flinHtions  for 

trade  cortfsrancaa 

sno  fTitnc6t  MfwyA. 

Task  43 — Revise  requisition  forms  to 
acconunodate  metric  conversions — (8/ 
31/92) 


Subiaska 

Resppnstiie  ofhceW 

A.  ktonbfy  end  r>vi©w 

OOtaaefMicyand 

nSoriginaM 

Prooaduras 

forms  lor  possttito 

B.KiMiaad.<asualRS 

OHoa  of  Polcy  and 

f=orm1334. 

Procedures 

RequisHion  for 

SarMoesand 

Suppfiaa.  Btankal 

VHirohsM  AQTNvncvMi 

(BPAs).  logs.  eto. 

Office  o(  Policy  wid 

and  distrtiutton  of 

AaceduMsand 

revised  torms. 

PuUishir^  Services. 

Task  44 — Include  evaluation  of  metric 
conversion  efforts  as  topic  for  field 
assistance  visits— (8/31/92) 

Milestone  15 — Establish  Communication 
With  the  Private  Sector  Concerning 
Procurement  Metrication  Initiatives  of 
IRS-(8/3l/92) 

Task  45— Identify  measurement- 
sensitive  requirements  in  contract 
forecast  submissions — (8/31/92) 


A.  Request  thai 
Treasury  modify 


contract  forecast 


Office  ol  PoKcy  I 

Procedurss- 


Task  46-^articipate  in  private  sector 
outreach  activities  (such  as  iitdustry 
conferences  and  counseling  sessions 
with  small  businesses) — (8/31/92) 


A.  Participate  in 
Week  activities 
trvDugn  posters, 


BSubaofbala 
iTNiouinM  snd 


nwtrtciAoRM  Vw 


National  Office  and  field 


(^^Bttor^  Oliio 
field) 
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SubiasiM 


C  Provide  a  lis*.  (X  IRS 
measurernern- 
asnsitive  requifements 
tor  the  private  sector. 


ResporMtUe  o*fice<s) 


Oitice  o(  Policy  and 
Procedures. 


Task  47— Conduct  survey  of  the  metric 
marketplace  using  the  ANMC  USMA, 
CBD,  conferences,  etc.— (8/30/92) 


Subtaali 


A.  Conipile  list  of  IRS 
corrtfTHXlittes  available 
in  metric  dimensions. 


Responsible  officers) 


Office  of  Policy  and 
Procedures. 


Task  48 — Develop  questionnaire  for  IRS 
small  business  specialists  to  use  during 
counseling  sessions — (8/30/92) 

Task  49— Contribute  articles  to  metric 
magazines  and  publications — (8/30/92) 

D.  PubUshing      . 

Milestone  16— Assess  Status  of 
Metrication  in  the  Printing  and  Paper 
Manufacturing  Industries— (8/30/92) 

Status:  Pending.  i 

Task  50 — Coordinate  plan  with  the  GPO 
and  Postal  Service— (6/10/92) 

Status:  Pending 
Subtasks: 

A.  Transmit  initial  plan  milestones 
and  tasks  to  GPO  and  Postal  Service. 

B.  Research  the  status  of  metrication 
in  major  printing  and  paper 
manufacturing  Brms. 

C.  Update  IRS  plan  to  incorporate 
policy  and  procedural  guidance 
estabUshed  by  GPO  and  the  Postal 
Service. 

D.  Participate  on  TCC  Publishing 
Subcommittee.  j 

E.  Transmit  plan  milestones  and  tasks 
to  the  Department  of  Defense. 

F.  Public  Affairs  | 

Milestone  17 — ^Inform  the  Public  of 
Metrication  Developments— (8/30/92) 

Status:  Pending 

Task  51— Publish  IRS  Metric  Conversion 
Plan  in  the  Federal  Register— (5/15/92) 


Task  52 — Issue  significant  IRS 
metrication  decisions,  procedures,  etc. 
in  Federal  Register  or  press  releases — 
(8/30/92) 

Status:  Pending 
Subtasks: 
Same  as  Task  51. 

Task  53 — Issue  metrication  policies, 
procedures,  and  developments  in  the 
Commerce  Business  Daily— (8/30/92) 

Status:  Pending 

Phase  m— Evaluation 

Milestone  18 — Prepare  annual  report 
describing  IRS  accomplishment  of  plan 
milestone  and  goals— (10/23/92) 

Task  53— Compile  IRS  input  of  metric 
conversion  achievements — (10/5/92) 

Task  54— Identify  IRS  problems  or 
barriers  discouraging  metric 
conversion— (10/23/92) 

[FR  Doc.  92-1327  Filed  l-21-82i  8:45  am) 

MLUNG  CODE  4«30-01-«i 


Status:  Pending 
Subtasks: 

A.  Explore  costs  and.funding 
availability  through  Chief  Counsel 
(Technical). 

B.  Pursue  likelihood  of  having  the 
Treasury  Department  issue  the  bureaus' 
plans  in  one  Federal  Register  issuance. 


Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  January  14, 1992, 

Alberto ).  Mora. 

General  Counsel. 

[FR  Doc.  92-1462  Filed  1-21-92: 8:45  am) 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978).  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393.  July  2. 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "When  Kingship 
Descended  from  Heaven:  Masterpieces 
of  Mesopotamian  Art  from  the  Louvre" 
(see  list ').  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  ctiltural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Arthur  M. 
Sadder  Gallery,  Smithsonian  Institution. 
Washington.  DC,  beginning  on  or  about 
March  8, 1992,  to  on  or  about  August  9, 
1992,  and  of  some  of  the  objects  at  the 
Metropolitan  Museum  of  Art,  New  York, 
New  York,  following  exhibition  in 
Washington,  is  in  the  national  interest. 


'  A  copy  of  thit  list  may  be  obtained  by 
contacting  Ma.  Lorie  J.  Nierenberg  of  the  Office  of 
the  General  Counsel  of  USIA.  The  telephone 
number  is  202/619-6075.  and  the  address  is  U.S. 
Information  Agency.  301  Fourth  Street,  SW..  room 
700.  Washington,  DC  20M7. 


Reporting  and  Information  Collection 
Requirements  Under  0MB  Review 

agency:  United  States  Information 

Agency. 

ACTION:  Proposed  collection.      

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  Agency  has  made  such  a 
submission.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  under  the  terms  and  conditions 
of  the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  Public  Law  87- 
256.  USIA  is  requesting  approval  for  a 
three-year  extension  as  well  as  approval 
for  revisions  made  to  the  Fulbright 
Teacher  Exchange  Program,  United 
States  Information  Agency  Application 
for  Teaching  Positions/Seminars 
Abroad  under  OMB  control  number 
3116-0181  which  expires  June  30, 1992. 
The  proposed  revisions  are  suggested  to 
ensure  easier  readability  and  clarity  of 
instructions  for  applicants.  Estimated 
burden  hours  per  response  is  two  (2) 
hours.  Respondents  will  be  required  to 
respond  only  one  time. 
DATES:  Comments  should  be  submitted 
no  later  than  February  21, 1992. 

Copies:  Copies  of  the  Request  for 
Clearance  (SF-83),  supporting 
statement  transmittal  letter  and  other 
documents  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Office 
for  USIA,  and  also  to  the  USL\ 
Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT 
Agency  Clearance  Officer,  Ms.  Debbie 
Knox,  United  States  Information 
Agency,  M/ASP,  301  Fourth  Street,  SW.. 
Washington,  DC  20547,  telephone  (202) 
619-5503;  and  OMB  review:  Ms.  Lin  Liu. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
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Budget,  New  Executive  Office  Building, 
Washington.  DC  20503,  Telephone  (202) 
395-7340. 

SUPPLEMENTARY  INFORMATION:  Public 

reporting  burden  for  this  collection  of 
information  is  estimated  to  average  two 
(2)  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  United  States  Information  Agency, 
M/ASP,  301  Fourth  Street.  SW., 
Washington,  DC  20547;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  New 
Executive  Office  Building,  Washington, 
DC  20503. 

TUle:  Fulbright  Teacher  Exchange 
Program  United  States  Information 
Agency  Application  for  Teaching 
Positions/Seminars  Abroad. 

Form  Number  lAP  92. 

Abstract-  To  be  used  by  applicants 
under  the  Fulbright  Teacher  Exchange 
Program  which  provides  opportunities 
for  U.S.  teachers  to  exchange  positions 
for  designated  periods  «vith  foreign 
counterparts,  or  to  attend  one  of  a 
number  of  short-term  seminars  abroad 
on  a  variety  of  topics. 

Proposed  Frequency  of  Responses: 

No.  of  Respondents — 840. 

Recordkeeping  Hours — .1. 

Total  Annual  Burden— 2,609. 

Dated:  January  15, 1992. 

Rose  Royal, 

Federal  Register  Liaison. 

[FR  Doc.  92-1472  Filed  1-21-92: 8:45  am] 
MLUNQ  OOOE  •230-01-11 


UNITED  STATES  SENTENCINQ 
COMMISSION   _ 

Smrtendng  GuidellnM  for  United 
Stete*  Courts 

AOCNCv:  United  States  Sentencing 
Commission. 

action:  Notice  of  proposed  amendments 
to  sentencing  guidelines,  policy 
statements,  and  commentary.  Request 
for  public  comment  Notice  of  hearing. 


;  On  January  2. 1992.  (57  FR  90) 
the  Commission  promulgated  36 
amendments  to  the  sentencing 


guidelines,  policy  statements,  and 
commentary.  The  Commission  is 
considering  promulgating  two  additional 
amendments.  The  proposed 
amendments  or  a  synopsis  of  issues  to 
be  addressed  are  set  forth  below.  The 
Commission  may  report  amendments  to 
the  Congress  on  or  before  May  1, 1992. 
Comment  is  sought  on  these  two 
supplementary  amendments,  as  well  as 
all  proposals  and  alternative  proposals 
published  January  2, 1992. 

DATES:  Public  comment  should  be 
received  by  the  Commission  no  later 
than  March  2, 1992,  in  order  to  be 
considered  by  the  Commission  in  the 
promulgation  of  amendments  due  to  the 
Congress  by  May  1, 1992.  The 
Commission  has  scheduled  a  public 
hearing  on  these  amendments  for 
February  25. 1992.  at  9:30  a.m. 

ADDRESSES:  Comments  should  be  sent 
to:  United  States  Sentencing 
Commission,  1331  Pennsylvania  Avenue, 
NW.,  suite  1400,  Washington,  DC  20004, 
Attention:  Guideline  comment 

The  hearing  will  be  held  at  the 
Ceremonial  Courtroom.  United  States 
Courthouse,  Washington.  DC 

FOR  niRTHER  INRNIMATION  CONTACT: 

Michael  Courlander,  Public  Information 
Specialist  Telephone:  (202)  626-8500. 

SUPPLEMENTARY  INFORMATKM:  The 

United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  U.S.  Government  The 
Commission  is  empowered  under  28 
U.S.C.  994(a)  to  promulgate  sentencing 
guidelines  and  policy  statements  for 
federal  sentencing  courts.  The  statute 
further  directs  the  Commission  to 
periodically  review  and  revise 
guidelines  previously  promulgated  and 
authorizes  it  to  submit  guideline 
amendments  to  the  Congress  no  later 
than  the  first  day  of  May  each  year.  See 
28  U.S.C.  994(0).  (p). 

Ordinarily,  the  Administrative 
Procedure  Act  rule-making  requirements 
are  inapplicable  to  judicial  agencies; 
however,  28  U.S.C  994(x)  makes  the 
Administrative  Procedure  Act 
rulemaking  provisions  of  S  U.S.C  553 
applicable  to  the  promulgation  of 
sentencing  guidelines  by  the 
Commission. 

Section  IBI.IO  of  the  United  States 
Sentencing  Commission  Guidelines 
Manual  sets  forth  the  Commission's 
policy  statement  regarding  retroactivity 
of  amended  guideline  ranges.  Comment 
is  requested  regarding  whether  any  of 
the  proposed  amendments  should  be 


made  retroactive  under  this  policy  , 

statement.  f 

Although  the  amendments  below  are     ' 
specifically  proposed  for  public 
comment  and  possible  submission  to  the 
Congress  by  May  1, 1992,  the 
Commission  emphasizes  that  it 
welcomes  comment  on  any  aspect  of  the 
sentencing  guidelines,  policy  statements, 
and  commentary,  whether  or  not  the 
subject  of  a  proposed  amendment 

Note:  Publication  of  an  amendment  for 
comment  does  not  necessarily  indicate  the 
view  of  the  Commission  or  any  individual 
Commissioner  on  the  merits  of  the  proposed 
amendment. 

AudxNity:  28  U.S.C  1 994  (a),  (o).  (p),  (x). 
WimuBW.Wilkiiis.lr., 
Chairman. 

Section  IBI.S.  Interpretation  of 
References  to  Other  Offense  Guidelines 

37.  Issue  for  Comment-  The 
Commission  seeks  comment  regarding 
whether  section  lBl.5  (Interpretation  of 
References  to  Other  Offense  Guidelines) 
and/or  its  commentary  should  be 
amended  to  further  clarify  how  the 
guidelines  are  to  be  applied  when  a 
Chapter  Two  offense  guideline 
references  another  guideline. 

Section  5C1.3.  Imposition  of  a  Sentence 
on  a  Defendant  Subject  to  an 
Undischarged  Term  of  Imprisonment 

38.  Proposed  Amendment'  Section 
SGl.3(b)  is  amended  by  deleting  "or  if 
the  prior  undischarged  term  of 
imprisonment  resulted  from  a  federal       | 
offense  and  was  imposed  pursuant  to       < 
the  Sentencing  Reform  Act". 

Section  5Gl.3(c)  is  amended  by 
inserting  "(Policy  Statement)" 
immediately  before  "In  any  other  case". 

Reason  for  Amendment-  This 
amendment  deletes  the  second  prong  of 
S  5Gl.3(b).  Cases  currently  addressed 
by  this  prong  would  henceforth  be 
addressed  by  subsection  (c).  Consistent 
with  the  structure  of  the  Guidelines 
Manual,  subsection  (c)  is  expressly 
designated  a  policy  statement.  The 
Commission  has  found  a  number  of 
problems  in  implementation  of  the 
second  prong  of  subsection  (f).  This 
amendment  would  provide  for 
consideration  of  such  cases  under 
subsection  (c),  which  is  designed  to 
produce  the  same  result  but  requires 
less  precise  calculations. 

(FR  Doc.  82-1471  Filed  1-21-92;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  57.  No.  14 

Wednesday,  January  22,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  tfie  "Government  in  the  Sunshine 
Act  (Pub.  L  94-409)  5  U.S.C.  552l)(eK3). 


COMMOOrrV  FUTUNES  THAOMO 


"^OERAL  REGISTEII"  CITATION  OF 
FREVKMiS  ANMOUNCEMENT:  57  F.R.  953. 

PREVKMiSLV  ANNOUNCED  TMC  AND  DATE 
OF  meeting:  10:00  a.in..  Wednesday. 
January  22, 1992. 

ADDED  TO  THE  AGENDA: 

Rale  4.7— proposed  rules  on  accredited 
investors. 

Guideline  on  economic  and  pubKc  interest 
requirements  for  contract  market  designation. 

CONTACT  PERSON  FOR  MONK 

information:  Jean  A.  Webb.  254-^63142. 
|eaaA.Webb.  | 

Secretary  of  the  Commission. 
(FR  Doc.  92-1670  Filed  1-17-82 1:14  pm]   ^ 

mjJNS  COM  SSSt-SHi 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 


:  AND  DATE:  11:00  a.ni..  Monday, 
January  27, 1992. 

PlACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building:  C  Street 
entrance  between  20th  and  2l8t  Streets. 
N.W.,  Washington.  D.C.  20551. 

STATUS:  CLOSED. 

MATTERS  TO  BE  considered: 

1.  Matters  relating  to  the  Flans 
administered  under  the  Federal  Reserve 
system's  employee  benefits  program. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

contact  PERSON  FOR  MORE 

mformation:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated- January  17, 19S2. 
leanifer  |.  Johaaon, 
Associate  Secretary  of  the  Board. 
PH  Doc  92-1701  Hied  1-17-92: 8:45  am) 
MJJNa  COOC  S210-01-M 
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UMrreO  STATES  POSTAL  SERVICC  BOARO  OP 
aOVERNOIIS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b).  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  8:30 
a.m.  on  Tuesday,  February  4, 1992,  in 
Miami,  Florida.  The  meeting  is  open  to 
the  public  and  will  be  held  in 
Conference  Room  102-B  at  the  Miami 
Post  Office,  2200  NW  72nd  Avenue.  The 
Board  expects  to  discuss  the  matters 
stated  in  the  agenda  which  is  set  forth 
below.  Requests  for  information  about 
the  meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  February  3. 1992,  but 
it  will  consist  entirely  of  briefings  and  is 
not  open  to  the  public. 

Agenda 

Tuesday  Session 

February  4-8:30  a.m.  (Open}— Room  102-B, 
Miami  Division 

1.  Minutes  of  Previous  Meeting,  January  B-7, 

199^ 

2.  Remarks  of  the  Postmaster  General 

(Anthony  M.  Frank) 

3.  Appointment  of  Audit  Committee 

Members.  (Vice  Chairman  Griesemer) 

4.  Quarterly  Report  on  Service  Perfwrnance. 

(Ann  McK.  Robinson.  Consumer 
Advocate) 

5.  Quarterly  Report  on  Financial 

Performance.  (Comer  S.  Coppie.  Senior 
Assistant  Postmaster  General  Finance 
Group) 

6.  Capital  Investment.  (Stanley  W.  Smith, 

Assistant  Postmaster  General  Facilities 
Department  and  Hector  A.  Barraza, 
Wichita,  Kansas,  Field  Division  General 
Manager/Postmaster) 
a.  Kansas  City,  Kansas,  GMF 

7.  Report  on  the  Southern  Region.  (Jerry  K. 

Lee,  St.,  Regioial  Postmaster  General) 
6.  Report  on  the  Miami  Division.  (James  C 

Walton.  Field  Division  (General 

Manager/Postmaster) 
9.  Tentative  Agenda  for  the  March  9-10, 1992, 

meeting  in  Washington,  O.C 
David  F.Hanis. 
Secretary. 

(FR  Doc  92-1602  Filed  1-17-02;  2:40  pmj 
MUNta  COOK  m*-ia-M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  January  20, 27,  February 
3.  and  10, 1992. 


BLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  RockviOe. 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  Jamiaiy  20 

Tuesday,  January  2t 

12:30  p.m. 
Briefing  on  Enforcement  Strategy  Related 
to  Contaminated  Sites  (Closed— £x.  9 
and  10) 

Thursday,  January  23         .  ^ 

3:30  pjn. 
AfiRimation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  January  27— Tentative 

Wednesday,  January  29 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Fefaniary  3— Tentative 

Wednesday,  February  5 

1:30  p.ra. 
Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 

Thursday,  February  8 

11:30  ajn. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Fefaniary  10— TmUtive 

Wednesday,  February  12 

1:30  p.m. 
Briefing  on  Requirements  for  Integral 
System  Testing  of  Westinghouse  AP-OOO 
(Public  Meeting) 
3:30  p.m. 
AfiTirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

ADDITIONAL  biformation:  "CoUegial 
Discussion  of  Items  of  Commissioner 
Interest"  scheduled  for  January  16.  was 
cancelled. 

Note:  Afiirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Ad  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  then  is  no  specific 
subject  bated  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  status  of  meeting  call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE 
biformation:  WilUam  Hill  (301)  504- 
1661. 
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Dated:  January  17, 1992. 
William  MHULIr.. 
Off  ice  of  the  Secretary. , 
[FR  Doc.  9^-1683  Filed  1-17-92;  2:17  pin| 
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TNs  sectkxi  of  the  FEDERAL  REGISTER 
contains  editorial  corTectk)ns  of  previousty 
pubtistied  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
correctioro  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


FEDERAL  ELECTION  COMMISSION 


11CFRParto100and104 
[Notice  1991-24] 


Loan*  From  Lending  Institutions  to 
Candidates  and  Political  Committees 

Correction 

In  rule  document  91-30766  beginning 
on  page  67118  in  the  issue  of  Friday, 
December  27, 1991.  make  the  following 
corrections: 

1.  On  page  67118,  in  the  first  column, 
in  the  SUMMARY,  in  the  fourth  line,  "of 
should  read  "to". 

2.  On  the  same  page,  in  the  third 
"column,  in  the  last  paragraph,  in  the  fifth 

line,  "loan"  should  read  "loans". 

3.  On  page  67122,  in  the  third  column, 
in  the  first  paragraph,  in  the  seventh 
line,  "not"  should  read  "now". 

4.  On  the  same  page,  in  the  same 
column,  in  the  last  paragraph,  in  the 
tenth  line,  "my"  should  read  "may". 

5.  On  page  67123,  in  the  first  coltmm. 
in  the  fourth  paragraph,  in  the  fifth  line, 
"reports"  should  read  "receif 

BILLING  COOC  1S0S-014 


ipts" 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doci(etNo.91F-0431] 


niing  of  Food 


Ciba-Geigy  Corp^ 
Addmv*  Petition 


Correction 

In  notice  docimient  91-29099, 
appearing  on  page  63737,  in  the  issue  of 
liiursday,  December  5. 1991,  make  the 
following  correction: 

On  page  63737,  in  the  second  column, 
under  supplementary  informatkhi:,  in 
the  third  line,  "sec.  490"  should  read 
"sec.  409". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  88F-0372] 

Cil>a-Geigy  Corp.;  Withdrawal  of  Food 
Additive  Petition 

Correction 

In  notice  document  91-29100. 
appearing  on  page  63737,  in  the  issue  of 
Thursday,  December  5. 1991,  make  the 
following  correction: 

On  page  63737.  in  the  3rd  column, 
under  suppiementary  information:,  in 
the  15th  line,  "not"  should  read  "now". 

BILUNO  CODE  1505-014 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  90P-0218] 

Canned  Fruit  Cocktail  Deviating  From 
Identity  Standard;  Extension  and 
Amendment  of  Temporary  Permit  for 
Market  Testing 

Correction 

In  notice  document  91-29103, 
beginning  on  page  63737.  in  the  issue  of 
Thursday,  December  5, 1991,  make  the 
following  correction: 

On  page  63738,  under  SUPPLEMENTARY 
information:,  in  the  second  column,  in 
the  first  full  paragraph,  in  the  eighth  line, 
"an"  should  read  "and". 

BILLHra  CODE  1S0S414 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Na  91N-0481] 

Chelsea  Laboratories,  Inc.;  Withdrawal 
of  Approval  of  20  Abt>reviated  New 
Drug  Applications 

Correction 

In  notice  document  91-29105, 
appearing  on  page  63740,  in  the  issue  of 
Thursday,  December  5, 1991.  make  the 
following  corrections: 

1.  On  page  63740.  in  the  first  column, 
under  EFFECnvE  DATE:.  "December  8" 
should  read  "December  5". 


2.  On  the  same  page,  in  the  same 
column,  in  the  table,  under  the  column 
heading  ANDA  No.,  in  the  third  line, 
"ANDA  70140"  should  read  "ANDA  70- 
140". 

3.  In  the  same  table,  under  the  column 
heading  Drug,  in  the  11th  line, 
"Propranolol"  was  misspelled, 

MLLUM  COOE  1506414 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  91N-03521 

Chelsea  Laboratories  Inc,  Withdrawal 
of  Approval  of  12  Abbreviated  New 
Drug  A|H>lications 

Correction 

In  notice  document  91-29104, 
beginning  on  page  63740.  in  the  issue  of 
Thursday.  December  5, 1991,,  make  the 
following  corrections: 

1.  On  page  63740.  in  the  third  column, 
in  the  table,  in  the  column  under  the 
heading  Drug,  in  the  first  line. 
"Perphenazine"  was  misspelled. 

2.  On  the  same  page,  in  the  same 
column,  in  the  first  full  paragraph,  in  the 
sixth  line,  "manufacturer"  should  read 
"manufacture". 

3.  On  page  63741.  in  the  first  column, 
in  the  third  line,  "and"  should  read 
"any". 

4.  On  the  same  page,  in  the  same 
column,  in  the  fourth  line,  "ground" 
should  read  "grounds". 

WLUNQ  CODE  150S41-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[WY-940-4730-12] 

Filing  of  Plats  of  Survey 

Correction 

In  notice  document  91-30615 
appearing  on  page  66640  in  the  issue  of 
Tuesday,  December  24, 1991,  make  the 
following  correction: 

In  the  first  column,  in  the  land 
description,  in  the  fifth  line,  'T.  61" 
should  read 'T.  5r'. 

MLLMtaCOOE  1tO»«14 


DEPARTMI 
Federal  Av 
14CFRPai 


BttXMOCOOC 


DEPARTM! 
Federal  Av 


Petitions  fo 
Petitions  Ri 
Petitions  Is 


WLLMOCOOC  1 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  Na  91-ANE-04:  AmcndnMnt  39- 
8036.AD91-2(M)21 

Airworttilness  Directives;  Geiteral 
Electric  Company  (QE)  CF6-80C2 
Series  TurtMfan  Engines 

Correction 

In  rule  document  91-25717,  beginning 
on  page  55231,  in  the  issue  of  Friday, 
October  25, 1991,  make  the  following 
correction: 

939.13<3)(b)    [CorrMted] 

On  page  55232,  in  the  third  column,  in 
S  39.13(3)(b),  in  the  third  line.  "P/N 
130M31G10,"  should  read  "P/N 
t303M3lGlO,". 

8IUJNQ  CODE  lfOMI-0 

DEPARTMENT  OF  TRANSPORTATION 

Feder^  Aviation  Administration 

[Summary  Notiet  No.  PE-91-331 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

Correction 

In  notice  docimient  91-21790, 
beginning  on  page  46348,  in  the  issue  of 
Wednesday,  September  11, 1991.  make 
the  following  correction: 

On  page  46349,  in  the  second  column, 
in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  91-27190"  should 
read  "FR  Doc.  91-21790". 

WUINO  CODE  1SOS41-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service      i 

Core  Data  Set  Requirementa 

AOENCr.  Indian  Health  Service,  HHS. 
ACTION:  Notice  of  Indian  Health  Service 
Core  Data  Set  Requirements  (CDSR). 

FOR  FURTHER  INFORMATION  CONTACT: 

jack  Markowitz,  telephone  (301)  443- 
0750  or  Anthony  D'Angelo,  telephone 
(301)  441-1180.  (These  are  not  toll  free 
numbers.)  Copies  of  the  forms 
referenced  as  being  contained  in 
appendix  A  may  be  obtained  by 
contacting  Anthony  D'Angelo.  Indian 
Health  Service,  room  6-41,  5600  Fishers 
Lane,  Rockville.  Maryland  20857. 
SUPPLEMCNTARY  INFORMATION:  The 

Indian  Health  Service  (IHS)  has 
established  a  set  of  core  program  data 
elements  that  all  IHS  programs  and 
facilities  are  required  to  submit  for  the 
IHS  National  data  base. 

These  core  data  requirements  are 
necessary  for  good  management 
purposes  and  to  fulfill  Congressional 
and  other  mandatory  reporting 
requirements  including  the  requirements 
for  meeting  the  management  information 
needs  of  IHS  and  tribal  contractors  set 
out  in  section  602  of  the  Indian  Health 
Care  Improvement  Act,  Public  Law  94- 
437,  as  amended  (25  U.S.C.  1662).  The 
core  data  requirements  were  developed 
by  a  joint  IHS  and  Tribal  Representative 
Work  Group  over  a  period  of  seven 
months.  Two  meetings  were  held^ 
December  1988  and  June  1989.  The 
participants  included  11  IHS  personnel, 
8  tribal  personnel,  and  9  persons 
representing  the  various  IHS 
information  systems.  The  efforts  of  the 
working  group  were  a  major  step  toward 
reconciling  the  differences  in  data 
priorities  between  the  IHS  and  providers 
and  ensuring  the  development  of  a  core 
data  set  that  has  beneficial  uses  and 
reasonable  costs. 

The  core  data  set  requirements  were 
published  in  the  Federal  Register  on 
August  7, 1990.  as  an  IHS  proposal  with 
an  opportunity  to  comment.  This  final 
notice  takes  into  account  the  comments 
that  were  received  from  11  IHS  offices 
and  12  tribal  groups.  There  were  general 
comments  in  support  of  or  against  the 
concept  of  the  core  data  set.  There  were 
specific  comments  indicating  the  need  to 
add  or  delete  data  elements  or  reporting 
requirements.  There  were  also 
comments  requesting  clarification  of 
some  aspects  of  the  requirements.  The 
significant  changes  to  the  core  data  set 
requirements  as  a  result  of  the 
■   comments  include: 


UMI 


(1.)  Reduction  of  the  reporting  burden 
associated  with  the  Facility  Data 
System  and  the  Environmental  Health 
Reporting  System  (i.e.,  one  form  is  now 
used  for  both  purposes  thereby 
eliminating  redundant  reporting  of  data); 
(2.)  Provision  of  a  sampling  option  for 
eight  IHS  information  systems  (i.e.. 
Dental  Reporting  System-nion-clinical 
activities.  Environmental  Health 
Activity  Reporting  and  Facility  Data 
System— environmental  health 
activities.  Mental  Health  and  Social 
Services  Reporting  System,  Chemical 
Dependency  Management  Information 
System — non-clinical  activities. 
Community  Health  Representative 
Information  System,  Community  Health 
Activity  Reporting  System.  Health 
Education  Resource  Management 
System,  and  Nutrition  and  Dietetic's 
Program  Activities  Reporting  System); 

(3.)  Deletion  of  the  requirement  for 
fluoridator  maintenance  and  repair 
reports; 

(4.)  Deletion  of  the  Generic  Activities 
Reporting  System  as  a  separate 
information  system  since  it  is  just  a 
software  package  for  processing  input 
documents  from  systems  described 
elsewhere  in  the  core  data  set; 

(5.)  Specification  of  safeguards  to 
protect  patient  confidentiality  wherever 
records  identify  individual  patient 
health  care; 

(6.)  Clarification  of  reporting 
requirements  for  Mental  Health  and 
Social  Services  (i.e..  deletion  of 
references  to  organizational/ 
administrative  and  human  resources/ 
manpower  data  which  are  not  part  of 
the  CDSR); 

(7.)  SpeciHcation  of  the  transition 
period  from  use  of  the  Alcoholism 
Treatment  Guidance  System  to  use  of 
the  Chemical  Dependency  Management 
Information  System  (CDMIS)  and 
description  of  CDMIS;  and 
(8.)  Inclusion  of  reporting 
requirements  for  Pharmacy  (they  were 
inadvertently  omitted  from  the  initial 
CDSR  notice);  and 

(9.)  Inclusion  of  reporting 
requirements  for  Urban  Indian  Health 
Programs.  The  initial  notice  indicated 
that  IHS  planned  to  include  the  Urban 
Indian  program  core  data  reporting 
requirements  in  the  final  publication. 
They  were  originally  omitted  since  they 
had  already  been  established  in  the 
instruction  manual.  "Urban  Indian 
Health  Programs,  Common  Reporting 
Requirements"  and  were  incorporated 
into  contract  requirements.  They  are 
included  now  in  order  that  all  CDSRs 
will  be  found  in  the  same  document. 
The  core  data  requirements  are  a 
subset  of  the  data  that  is  already  being 
collected  locally  by  IHS  providers  in 


order  to  manage  effective  health  service 
programs.  The  data  are  used  to  define 
current  health  status  (e.g..  prevalance  of 
diabetes);  to  identify  problems  requiring 
attention  (e.g.,  high  number  of  facility 
visits  related  to  accidents);  and  to 
evaluate  effectiveness  of  intervention 
programs  (e.g.,  reduced  infant  deaths 
related  to  increased  prenatal  care).  The 
core  data  set  is  needed  for  the  following 
purposes: 
Quality  assurance; 
Epidemiology; 
Problem  identification; 
Identification  of  population  in  need; 
Resource  management/allocation; 
Budget  support  and  justiHcation; 
Facilities  and  program  planning;  and 
National  billing. 

Specifically,  the  elements  of  the  core 
data  set  are  derived  from  those  elements 
already  embodied  within  the  following 
IHS  information  systems: 
Patient  Registration  System 
Ambulatory  Patient  Care  (APC)  System 
Direct  Inpatient  Care  System 
Contract  Health  Services  Inpatient 

System 
Contract  Health  Services  Outpatient 

System 
Dental  Reporting  System 
Pharmacy  System 
Environmental  Health  Activity 

Reporting  and  Facility  Data  System 
Mental  Health  and  Social  Services 

Reporting  System 
Alcoholism  Treatment  Guidance  System 
(ATGS)/Chemical  Dependency 
Management  Information  System 
(CDMIS) 
Community  Health  Representative 

Information  System  (CHRIS) 
Community  Health  Activity  Reporting 

System 
Health  Education  Resource  Management 

System  (HERMS) 
Nutrition  and  Dietetic's  Program 

Activities  Reporting  System 
Clinical  Laboratory  Workload  Reporting 

System 
Urban  Indian  Health  Common  Reporting 
Fluoridation  Reporting  Data  System 

Each  of  the  above  systems  has  its  own 
manual.  This  notice  consolidates  and 
summarizes  the  data  submission 
formats,  edits  and  schedules  from  these 
existing  information  systems.  The  core 
data  set  reduces  the  total  number  of 
data  elements  required  from  the  IHS 
health  care  providers  and  the  frequency 
of  reporting,  for  certain  elements,  has 
been  reduced  from  monthly  to  quarterly. 
Moreover,  for  activities-type  reporting, 
data  need  only  be  reported  for  a  sample 
of  die  services  provided. 

The  IHS  wants  to  use  the  social 
security  number  (SSN)  as  the  unique 
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patient  identifier  in  the  IHS  National 
data  base.  Patients  may  voluntarily 
disclose  their  SSN  to  health  care 
providers  after  being  informed  of:  (1) 
The  purposes  of  collecting  the  SSN  (for 
uniquely  identifying  patient  records, 
reducing  duplicative  counting  of  cases  of 
a  disease,  improving  patient  and  health 
program  management,  and  third  party 
billing);  (2)  refusal  will  not  result  in 
denial  of  services;  and  (3)  the  provider 
must  submit  the  SSN  to  IHS.  If  the 
health  care  provider  is  unable  to  obtain 
the  SSN,  then  there  is  no  longer  a 
requirement,  as  mdicated  in  the  initial 
CDSR  notice,  that  it  submit  a  9-digit 
substitute  SSN  for  the  patient.  However, 
it  is  still  required  that  ^e  chronological 
health  record  number  (HRN)  be 
submitted  for  every  patient 

There  are  some  data  that  need  to  be 
reported  by  IHS  providers,  contractors, 
and  grantees  to  DiS  headquarters  in 
order  to  participate  in  special  funds 
established  through  federal  legislation 
or  Congressional  appropriations 
language.  There  is  no  mandate  that 
providers,  contractors,  or  grantees 
submit  such  data,  but  they  need  to  do  so 
to  be  eligible  to  receive  the  funds. 
Examples  of  such  special  programs  are 
the  Contract  Health  Services 
Catastrophic  Health  Emergency  Fund 
and  Deferred  Services. 

Information  collected  in  accordance 
with  the  core  data  set  requirements, 
which  identifies  individual  patients 
provided  health  care,  is  included  in  the 
IHS  system  of  records  titled:  09-17-0001, 
Health  and  Medical  Records  Systems, 
HHS/IHS/OHP  (Federal  Register, 
November  22. 1988,  pages  47348-47353). 
These  records  are  to  be  afforded 
safeguard  protections  as  required  by  the 
Privacy  Act  of  1974  (5  U.S.C  552a). 
These  safeguards  are  described  in 
general  terms  in  the  system  of  records 
notice  for  system  09-17-0001.  In 
addition,  information  supplied  by  staff 
of  health  care  facilities  established  to 
provide  alcohol  or  drug  abuse  treatment 
are  to  be  protected  under  the  safeguard 
provisions  of  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  regulations,  42  CFR  part  2.  . 
These  were  last  published  in  the  Federal 
Register,  June  9, 1987.  pages  21796- 
21814. 

As  required,  program  reporting 
requirements  will  be  submitted  to  0MB 
for  clearance  pursuant  to  the  Paperwork 
Reduction  Act  Not  all  of  the  program 
reporting  requirements  will  need  to  be 
submitted  to  0MB  for  clearance.  Hie 
following  have  already  received  OMB 
approval  and  only  extensions  of  their 
expiration  dates  will  need  to  be  sought 


Contract  Health  Services  Inpatient 

System 
Contract  Health  Services  Outpatient 

System 
Community  Health  Representative 

Information  System 
Urban  Indian  Health  Common  Reporting 

The  following  reporting  requirements 
are  totally  exempt  from  tfie  OMB 
approval  process  because  the 
information  collected  by  them  is  used  to 
properly  treat  clinical  disorder*  of 
patients. 

Ambulatory  Patient  Care  System 
Direct  Inpatient  Care  System 

The  remaining  program  reporting 
requirements  either  are  not  covered  or 
only  partially  covered  by  the  "clinical" 
exemption.  Therefore,  OMB  clearance 
will  be  sought  for  the  applicable 
portions,  as  noted  below,  of  these 
information  systems. 
Patient  Registration  System  (portion 

dealing  with  third  party  eligibility 

status) 
Dental  Reporting  System  (portion 

dealing  with  non-clinical  activities 

reporting) 
Pharmacy  System  (all) 
Environmental  Health  Activity 

Reporting  and  Facility  Data  System 

(all) 
Mental  Health  and  Social  Services 

Reporting  System  (all) 
Chemical  Dependency  Management 

Information  System  (portion  dealing 

with  non-clinical  activities  reporting) 
Commtmity  Health  Activity  Reporting 

System  (all) 
Health  Education  Resource  Management 

System  (all) 
Nutrition  and  Dietetic's  Program 

Activities  Reporting  System  (all) 
Clinical  Laboratory  Woridoad  Reporting 

System  (all) 
Fluoridation  Reporting  System  (all) 

For  now,  Indian  tribes  and  tribal 
organizations  with  contracts  or  grants 
under  authority  of  the  Indian  Self- 
Determination  Act  Public  Law  93-638. 
as  amended,  vnll  continue  to  be 
governed  by  the  data  collection  and 
reporting  requirements  of  the  contract  or 
grant  as  well  as  any  applicable  laws, 
regulations,  and  policies.  The  extent  of 
any  future  applicability  of  the  CDSR  to 
Public  Law  93-638  contracts,  grants,  and 
cooperative  agreements  will  be 
determined  in  the  final  regulations 
implementing  the  1988  amendments  to 
Publi&Law  93-638.  For  the  convenience 
of  those  reviewing  the  notice  of 
proposed  rulemaking  (NPRM)  for  Public 
Law  93-638.  the  CDSR  will  be  reprinted 
in  the  same  Federal  Register  issue  in 
which  the  Public  Law  93-638  NPRM 
appears. 


As  long  as  their  own  data  collection 
and  reporting  system  provides  for  the 
timely  submission  of  accurate  and 
complete  data  meeting  the  core  data  set 
requirements,  the  IHS  contractors  and 
grantees  will  not  be  required  to  use  the 
collection  and  reporting  system  used  by 
IHS.  The  contractor/grantee  data 
system  must  meet  the  requirements  of 
the  Security  Act  of  1987,  Public  Law 
100-275.  which  are  also  appUcable  to  the 
IHS  directly  operated  programs.  The 
IHS  will  provide  technical  assistance  to 
tribal  contractors  and  grantees  to 
convert  their  data  into  the  formats  and 
appropriate  transmission  media  required 
for  IHS  data  collection  and  reporting. 

All  data  will,  unless  otherwise  agreed 
upon,  be  sent  to  the  Division  of  Data 
I^ocessing  Services  (DDPS)  in 
Albuquerque  through  the  appropriate 
Area  Office.  Each  IHS  Area  will 
establish  its  own  procedures  for 
reporting  data  and  will  monitor 
compliance  with  reporting  requirements 
consistent  with  applicable  laws, 
regulations,  policies,  and  grant  and 
contract  instruments.  Contractors  and 
grantees  are  responsible  for  correcting 
problems  regarding  incomplete  and 
inaccurate  data. 

Contractors  and  grantees  may  use  IHS 
forms  or  collect  the  required  data  in  any 
manner  consistent  with  their  operations. 
The  submission  of  these  data  must  meet 
the  format  and  data  requirements  of  the 
IHS  information  systems. 

Cof«  Data  Set  RequiremeoU  for  the 
Following  IHS  Infonnatioo  Systems 

A.  Patient  Registration  System 

1.  Reporting  Requirements 

a.  Data  on  new  patients,  or  changes  to 
previously  registered  patients,  is 
submitted  at  least  quarterly  through  the 
appropriate  Area  Office  to  the  Division 
of  Data  Processing  Services  (DDPS)  in 
Albuquerque.  Data  must  be  submitted 
monthly  for  central  billing  purposes. 

b.  Data  must  be  received  by  the  DDPS 
by  the  1st  of  the  month  to  ensure  it  being 
included  in  the  next  month's  registration 
reports. 

c  The  IHS  maintains  a  complete 
registration  data  base  for  each  Area  on  - 
the  IHS  central  computer  at  DDPS.  The 
types  of  activity  that  are  reported 
include: 

(^  Registration  of  new  patients. 

(2)  Changes  in  any  of  the  required 
registration  fields  (i.e.  name,  residence) 
for  a  patient 

(3)  Deletion  of  an  entire  patient 
record.  (This  would  only  be  done  when 
the  patient  is  registered  in  error,  or  is 
registered  twice  at  the  same  facility 
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under  two  different  health  record 
numbers). 

(4)  Dekte  and  merge  to  another  health 
lecocd  nwnber.  This  is  done  whea  a 
patient  is  registered  twice  at  two 
different  fadhties.  and  you  wish  to 
merge  die  two  records  togedier  by 
deleting  one  and  merging  the  data  to  the 
second  number  indicated. 

Normally  the  last  two  activities  will 
only  be  performed  by  the  registration 
data  base  administrator  at,  the  Area 
Office.  , 

2.  Record  Formats 

New  patient  data,  or  modiBcations  to 
patient  data,  are  submitted  in  a  310 
character  record  as  shown  in  Figures  A- 
1  through  A-3.  Generally  data  from 
different  facilities  will  be  g^ven  diffierent 
batch  numbers  to  facilitate  error 
correction,  since  all  errors  are  listed  by 
batch  number,  but  this  is  not  required. 

Transactions  to  delete  a  patient 
record  entirely,  or  delete  a  patient  and 


merge  the  data  into  another  health 
record  number,  require  a  different 
format  as  shovm  in  Figures  A-4  and  A- 
5.  For  these  transactions,  a  separate 
batch  header  is  submitted  followed  by 
any  number  of  delete/merge 
transactions.  The  patient  ID  number 
ttsed-for  these  transactions  is  not  the 
normal  health  record  number,  but  the 
unique  patient  ID  used  in  the  centralized 
registratioD  system.  This  number 
consists  of  three  alpha  codes  indicating 
the  Area,  SU  and  facility  followed  by  six 
numerics. 

The  delete/merge  transactions  must 
have  a  different  batch  number  than 
other  transactions,  and  die  individual 
delete/merge  transactions  must 
immediately  follow  the  delete/merge 
header.  However,  regular  batches  and 
delete/merge  batches  can  be  combined 
on  the  same  tape. 

Samples  of  the  IHS  patient 
registration  forms  are  included  iiv 
Appendix  A. 


3.  Transmission  Media 

RegistratioD  records  should  be  sent  by 
the  Area  to  DDPS  on  nine  track, 
unlabeled  EBCDIC  tapes,  at  1600  or  6250 
bits  per  inch  (BIH).  Records  should  be 
blocked  at  10  records  per  block.  The 
Area  OfBce  and  the  contractor  will  need 
to  determine  how  the  data  wiU  be 
transmitted  from  the  contractor  to  the 
Area. 

4.  RPMS  Facility  Registration  System 

An  ANM  MUMPS  facility  registration 
system  is  available  to  any  covered 
contractor  that  wishes  to  implement  it. 
This  system  provides  the  capabffity  of 
generating  the  transactions  described 
above  automatically,  and  creating  a  tape 
cartridge  (or  transaction  file  for 
transmission  by  telecommunications)  to 
be  sent  to  DDPS  for  all  new  and/or-- 
modiHed  patients. 


299. 
300. 

301. 
302. 
303. 


304 „... 

305-310 

Note  1: /I 

•  ONES 

•  ONEC 

^VNO^ 

•  FIVEC 

•  NOLC 
'Asavaiti 


Registration  Format  New  And/Oh  Modified  Transactions 


1-4__ 
5-10. 


»1-16,_ 
17-»... 


S0-«O. 

6i-e7. 


6& 

e»-77_. 

78-W„. 

8t 

82-1 ». 


114-120- 


tar-178.. 


177-2»._ 
209-214.. 

215-235... 


236-256.... 
257-277  .„ 
27»-2a»^.. 


BATCH  NUMBB). 

FACILITY  CODE.. 

5-6ArMCodB 

7-«Saivin  Unit  Cods 

9-l»FMMfCete 

HEALTH  RECORD  NUMBER  J 

PATIENT  NAME-.- 

T7-36tAST 
37-47  FIRST 
48-58  MIDDLE 

CIASSIFCATIOW  CODE 

DATE  Of  KRTM 

61-62  MONTH  , 
e».««DAV  I 
65-67  Yet  i 
(Lsst  (NiM  digiW 

SEX _ 

SOCJAL  SECURITY  NUMBER.. 
IVWE  OF  MEMBERSHIF  COOE- 

BLOOOOUAKOIM 

FATHERS  NAME. 

a2-10t  LAST 
102-1 12  FIRST 
113  MIOOLE  MTIAt 

OOMMUNmr  OF  RESIDENCE 

114-1 1ft  COMMUNITY  CODE 
117-118  COUNTY  CODE 
11»-120  STATE  CODE 
MAUN&  ADDRESSES 

121-150  STREET/BOX  NUMBER 

151-165  TOIIffJ 

166-167  STATE. 
10M7B  2IP...-_— 

^  DATE  OF  DEATH  0MM/CX)/YVI 

MEDICARE  A 

»5  ELIGIBLE 

216-^4  B«IQLUIENT  NUMBER . 

225-228  BmaUMENT  SUFFIX 

230-235  DATE  OF  EUGiBILITY  (MD/DD/YY). 

MEDICARE  B 

MEOCNRE  A». 

MEDCAiDi ... 


226  ^K?iWP 

279-287  EUGieiUTY  NUMBER . 
28S-2«r  SOFFCt 


EdHs 


Nunwric,  RigM  JusWIed'... -. 

Ars^SU-Faoiity  Cod*.  M«t  be  in  IHS  Facility  Table.. 


Numeric.  Right  JuslMetf - — 

See  Note  1.  Last  and  F»st  Nome.  Data  must  be  left  justified.. 


Namenc.  Right  Justified  Codes  must  be  in  range  01-20 
Must  be  less  than,  current  date.  Month  not  greater  than  12,  day  not 
■^31. 


Mori  for  MMe;  For  2  tor  Female. 
Numeric  Right  JueSfied.. 


Numenc.  right  jueitod.  Muat  be  valid  code  ir»  IHS  TVibc  Tabto'.. 

Numeric 

See  Note  1 


Commun<ty.County-SUte  Code,  must  be  in  IHS  Community  TaMe. 


Alpha-Numeric  H  submitted,  towm  and  state  also  i 

Alphabetic,  left  justltled.  If  submWed,  state  also  required' 

Alphabetic.  Required  iHoiw  submitted 

Numeric  right  justlfiad 

SeeNeifrl> 

Sara*  Edit  as  Date  o(  Birth - 


If  central  tjiHing,  al^  fields  ret^jired. 

Y  or  Nffl  widaMaan  aulherization  previously  submittedT 

Numeric,  aVdi^k  raiSMsd 

AJpharamerfc.  Ml  HaMad.  Muat  be  vaHdcode  in  Medtara  suHi» 

Month  and  Yev  Required.  Standard  Date  Edtt 

Same  as  Medtoare  A 

Semtf  as  Medtear#-  A.._..............»........ — -_»«_...____-. _.._ 

H  cankal;  taMiB.  aKfWdft  required 


Y  <mH9t  wiVdeMa  an  anmonHion  prevtouiiy  submitM):.. 

NoEdH 

NoEdtt 


RecsiiredfieMB 


1-3 _.. 

4-5_ 

6-11 

12-17 

18 

19-22  _„ 
23-25 — 

26-31 

32-34 

35-60 

Sl-Wk..™ 


1 

2-4 

5-13..- 

14-15„ 

16. 

17-22- 
23-25- 
26-34- 
35... 


36-37. 
38-67. 


X' 

'X 


TO  DEU 

B.  Ambula 
(APC) 

1.  Reportin 

a.  An  Ai 
record  is  n 
between  a 


U  Ml 


Federal  Regigter  /  Vol.  56.  No.  14  /  Wednesday.  January  22.  1992  /  Notices 


2645 


Registration  Format  New  Ano/Or  MooiREo  Transactions— Continued 

^  -  - '.'  -  - 

rOSIDOn 

ReM 

Editt 

Requrad  talda 

299 

293-296  DATE  OF  EUQIBIUTY  (MM/DO/YY) 

VETERAN  (VA)  ELIGIBLE .1 

BLUE  CROSS 

Month  and  Year  Required.  Standard  Data  EdN 
y.Uv  Blank „ 

X 

300 __«_-_ 

Y,  N  or  Bl«* 

V,  N^RIfiA                     ,      ,     ,               

301 . 

OTHER  INSURANCE „..    „„ 

X 

302 _..   1 

303 ...... 

304 

305-310 _... 

CHS  EUGIBIUTY . 

PATIENT  ASSIGNMENT/RELEASE  SIGNATURE  ON 

RLE. 
ADO/MODIFY  CODE 

RELEASE  DATE  (MM/DO/YY) 

Y.N  or  Blank 

X  N  or  Biami.  Required  to  initiate  bilNng  Modk^re 

1— New  Patient 
2— ModHication 
Standard  Data  Edit  Required  lor  billing 

Note  1:  AU  NAME  RELDS  MUST  BE  ALPHABETIC  WITH  THE  FOaOWINQ  SPEQAL  CHARACTERS  AUOVVEO: 

•  ONE  SET  OF  LEFT  AND  RIGHT  PARENTHESES  IMBEDDED  IN  NAME. 

•  ONE  OCCURRENCE  OF  AN  APOSTROPHE 

•  TWO  OCCURRENCES  OF  A  PERIOD. 

•  RVE  OCCURRENCES  OF  A  DASH,  OR  HYPHEN. 

•  NO  LOWER  CASE. 
*As  available. 


REGISTRATION  FORMAT  DELETE/MERGE  TRANSACTIONS 
[Header  Record] 


ReM 


Deacription 


Required 


1-3.. 

4-5» 


6-11 .... 
12-17.. 


16 - 

19-22  ».. 
23-25.... 
26-31 .... 
32-34.... 
35-60-.. 
61-«0t._ 


IDENTIFIER.. 

AREA  CODE 

AREA/SU/FAC  CODE:.. 


AREA/SU/FAC  OF  HEALTH  REC  NQ- 

NOT  USED 

BATCH  NUMBER.. 

NO  FORMS 

DATE 

INITIALS  OF  REQUESTOR .... 

COMMENTS 

NOT  USED 


n«EE  VERTICAL  BARS  (HEX  "4F~CHARACTERS> 

STANDARD  AREA  CODE  OF  THE  REGISTRATION  DATA 
BASE. 

ARE^  SERVICE  UNIT.  FAaLITY  CODE  OF  THE  SUBMIT- 
TING FACILITY. 

CODE  PRERX  FOR  HEALTH  RECORD  NUMBERS  BEING 
USED.  NORMAUY  DUPLICATE  OF  POSITIONS  6-11. 


NUMERIC.  RIGHT  JUSTIRED.. __ „. 

NUMBER  OF  TRANSACTIONS  IN  THE  BATCH. 
DATE  SUBMITTED  (YYMMDD)..- 

OPTIONAL 

OPTIONAL-FOR  LOCAL  USE ... 


Registration  Format  Delete/Merge  Transactions 

[Transaction  Record] 


ReM 


Required 


2-4.. 


6-13. 


14-15. 

16 

17-22. 
23-25. 
26-34. 
35 


36-37. 
38-67. 


IDENTIFIER 

INITIALS  S  SEX.. 


PATIENT  ID.. 


TRANSACTION  TYPE. 

NOT  USED 

DATE 


ASTERISKS. 
PATIENT  ID.. 
MOVE  DEMOGRAPHIC.. 


FACIUTY _. 

SUBMITTED  BY. 


A  "T-  IN  POSITION  1 

INITIALS  (LAST.  RRST)  AND  SEX  OF  PATIENT  TO  BE 
DELETED. 

PATIENT  ID  TO  BE  DELETED.  (THREE  ALPHA  AND  SIX 
NUMERICS).  THIS  IS  THE  CENTRALIZED  REGISTRA- 
TION UNIQUE  ID  NUMBER 

"99" 


DATE  SUBMITTED  (YYMMDD)..- 

PATIENTT^^  ID  TO  WHi(>i~DATA^«  TO  BE  MERGED - — 

FLAG  TO  INDICATE  WHETHER  TO  MOVE  DEMOGRAPH- 
IC DATA  FROM  DELETED  RECORD.  OR  TO  RETAIN 
DEMOGRAPHIC  DATA  OF  THE  RECORD  TO  WHICH 
MOVED.  "1"  INDICATES  TO  RETAIN  DEMOGRAPHIC 
DATA  OF  DELETED  RECORD,  "2"  TO  RETAIN  DATA 
OF  RECEIVING  RECORD. 

FACILITY  CODE  SUBMITTINQ  FORM 

NAME  OF  PERSON  SUBMITTJNQ  FORM 


TO  DELETE  A  PATIENT,  POSITIONS  1-25  ARE  REQUIRED.  TO  DELETE  AND  MERGE  TO  A  NEW  PATIENT.  POSITIONS  1-37  ARE  REQUIRB). 


B.  Ambulatory  Patient  Care  System 
(APC) 

1.  Reporting  Requirement 

a.  An  Ambulatory  Patient  Care  (APC) 
record  is  required  for  an  encounter 
between  a  patient  and  health  care 


provider  in  an  organized  clinic  within  an 
IHS  facility  (including  covered 
contractors)  where  service  resulting 
from  the  encounter  is  not  part  of  an 
inpatient  stay.  The  patient  or  his/her 
representative  (representative  only  to 
pick  up  prescription)  must  be  physically 


present  at  the  time  of  service.  Also,  a 
note  must  be  written  in  the  medical 
record  by  a  licensed,  credentialled  or 
other  provider  qualified  by  the  medical 
staff  or  facility  administrator. 

b.  Part  4,  chapter  3,  section  1  of  th.e 
Indian  Health  Manual,  provides 
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complete  definitions  and  pncei&Kea  foe 
reporting  into  the  APC  tystem.  The 
(fefiitftioa  of  an  APC  visit  given  in  la 
above  is  somewhat  different  and 
supersedes  the  defmition  in  the  IHS 
Manual.  The  IHS  Manual  will  be 
changed  to  reflect  the  new  definition. 

c.  Each  Area  will  define  procedures 
for  collecting  APC  data  and  creating 
automated  records  in  the  format 
described  in  the  next  section.  Options 
include: 

(1)  Key-entry  of  forms  at  the  Area. 

(2)  Key-entry  of  forms  by  a  contractor. 

(3)  Key-entry  at  the  local  facility  with 
an  RPMS  ANSI  MUMPS  data  entry 
system. 

d.  Records  will  be  consolidated  at  the 
Area  level  and  forwarded  at  least 
quarterly  to  the  Division  of  Data 
Processing  Services  (DOTS)  at 
Albuquerque  by  the  15th  of  the  month. 
Data  must  be  submitted  monthly  for 
central  billing  purposes.       i 

2.  Record  Formats  ' 

a.  The  APC  record  contains  individual 
patient  encounter  information.  Each 
record  is  200  characters  in  length. 

b.  The  format  of  the  APC  record  is 
shown  in  Figures  B-1  through  B-3. 

c.  A  sample  of  the  IHS  APC  form  is 
included  in  Appendix  A. 

3.  Transmission  Media        | 

a.  APC  records  for  each  Area  are 
generally  mailed  to  DDPS  on  nine  track 
unlabeled,  unblocked  EBCDIC  tape.  The 
Area  Office  and  the  contractor  will  need 
to  determine  how  the  data  will  be 
transmitted  from  the  contractor  to  the 
Area.  | 

4.  RPMS  APC  Data  Entry  System 

a.  There  is  available  an  RPMS  ANSI 
MUMPS  APC  data  entry  program  which 
allows  for  records  to  be  keyed  locally, 
transmitted  to  the  Area,  and  fowarded 
from  the  Area  to  DDPS  by 
telecommiBBcsliaitt. 

5.  Community  HeolA  Aide  Program 

a.  An  Ambulatory  Patient  Care  (APC) 
or  equivalent  record  is  required  for  an 
encounter  between  a  community  health 
aid*  and  a  patient 

b.  The  format  of  the  required  record  is 
shown  in  Figures  B-1  through  B-3.  A 
sample  of  the  IBS  APC  form  is  included 
in  Appemfix  A. 

c  llie  Alaska  Area  OfEoa  and  the 
contractor  will  need  to  determina  how 
the  required  data  will  be  collected  and 
transmitted  to  the  Area. 


Direct  OuTPAxerr  System  REOono » 


Potitton 

ReM 

Required 

t-2 

Racsrd  Coda.  MMays 

X 

3-4 

Area  Coda    

SarviM  Unit  Coda. 
ServtcftLocaUanCoda 

X 

9-9 

X 

7-8 

X 

(FaeiMyCoda). 

9-14 

Date  of  Service 
(MMOOVY> 

X 

15. -. 

DayofWMah 
(Sunday,  t. 
Saturday- 7) 

16-« 

PMMit  HeaNh  Record 
Number. 

X 

22-30...„ 

Social  Security  Number 

X 

31-36 

Date  of  Birth  (MMDOYY)... 

X 

37     . 

Sex 

X 

38-40 

Tribe  of  Membership 

X 

Code. 

41-4» 

Optional  Code  (AMa 
options) 

44.50 

Communiiy  of  Residence 

44-46    Community 

X 

Code. 

47-48   County  Coda..... 

X 

49-50    State  Code 

X 

51 

Time  of  Day  Code;  "t" 
8AM-f«oon;  "2"  Nooo- 
5PM;  "3"  5PM-10PM: 
"4"  tOPM-«AM 

52-53 

Type  of  Clinic  (IHS 
Table) 

54-«1 

Service  Rendered  by 

(Discipline  Code) 

54-55    Primajy 

X 

Provider  DiscipUne. 

56-57    Other  Prowlar 

Discipline 

58-59    Other  Provider 

Discipline. 

60-61    Other  Provider 

Discipline. 

82-71  ..„ 

Immunizations  Given 

62  1  for  Tetanus  Toxin 

63  2forDT 

64  3  for  DPT 

65  4  for  Polio 

66  5  for  Measles 
87    6  for  Rubella 

68  7forSmallPox 

69  8  for  Mumps 

71    0  for  Other 

X 

72 . 

AH  Immunizations 
Currant  (1  yes;  2  no). 

X 

73 

Immunization  Register 

Update 

74.._   

SWn  Teat  Result 

"V  PPD  0-4M;  "2"  PTO 

"3f  PPD  10-1 9M;  "4" 

PPD20  +  MM; 
"S'  TINE  NEG.;  "6" 

T1NEP0S 

75 -. 

Ptfpose  of  Skin  Test 
"1"  Houtina!  "2" 

Contact: 
••3"  Suspect;  "4"  School^ 

T9 

•■1"1  Year  Completed; 
"2"  Start 

-ar  cuHimuat  "4~ 

77-7fl 

.  Next  TBApfMtntmant  lit 
monSw 

> 

79-82 

.  TBOagnaais 
■  79    "1"  t«virt«,  "Z" 

Mwail 
80-82   Tfwaa  dKiit  APC 

t    eodfr(0O5-Ot2) 

DwectCXitpahent  System  Record  •— 
Continued 


Position 


83-93.. 


94-96.... 
97-102.. 


103-107.. 


106-113.. 
114-117- 


118-121. 


122-132... 


133„_ 
134..... 


BeM 


Maternal  Haaim  and 

Family  Planons 
83  Marital  Status  (1 

Maniad;2Not 

Married) 
84'-8S    GrsMda 
'86-87   Number  Of  LMng 

CMdrer» 

88  Trimester  of  1st 
Prenatal  Visit 

89  "1"  1st  wait  tar 


"2"  iwiailfbr  prenatal 


Not  Used 

IHS  Unit  No  at  Parent 

Facility 
Accidents  (required  for 

1st  visits  of  APC 

codes  700-792). 
103-104    Cause  of 

Accident  (01-19). 
105-106    Place  (01-12) 
107   Alcohol  related  (1 

yes;  2  no) 
Area  optional  code 
APC  Codes  tar  Injury 
114    "1"  1st  visit;  "2" 


Required 


115-117    APC  Code 
APC  Codes  for  Other 

Problems/Clinical  Imp 
118   "1"  1st  visit.  "2" 


X« 

x» 
x» 


119-121    APC  code 
Diagnostic  Services 

Requested 
122    "0"  or  blank  tor 


135-139. 

140-14r« 

145-149.. 
150-154... 
155-159.. 
160-166... 

IfT-fTt I 

177-181. 
182-186. 
187 


123  "1"  for  Urinalysis 

124  "2"  for 
Hematology 

125  "3"  for  Cheifliatfy 

126  "4"  for 
Bacteriotogy 

127  "5"  for  Serology 

128  "8"  for  Pap 

129  "7"  for  ECG/EKG 

130  "S"  for  Other 

131  "1"  for  X-Ray- 
Chest 

132  •■2"  for  Other  X-ray 
Minor  Surgical 

Procedures  ("1"H  yes). 
Disposition  Coda 
"1""  Return  by 

appoitttment 
"2"    Return  PAN 
"3"  Admit  to  IHS 


X» 


"4"  Admit  to  non-IHS 

Hospital 
"S"  Raier  tar  OP 

Conaultaiion— IHS 
•%"    RetortarOP 

CorwuHallon    non-IHS 
•^    DidnolAnswer 

CPT4/HCPCX  Code  1 

CPT4ACPCX  Code  2 — 

CPT4/HCFCX  Code  3 

CPT4/HCPCX  Code  4 

CPT4  AlCPCX  Coda  S  ~~ 
Unused 


X« 


CO-A-CMCodail. 
IC0-«-CMCMa2. 


X» 

x» 

x» 
x» 


x» 

x» 
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DiRecT  OurPATiBrr  Systbh  Record  *— 


Position 

HaU 

ntqJmi 

18».ttt. 

192-200..      . 

UoOMd.  «Mpl  tar  nma 
Aim  ipMiRc  RsMi 

X« 

raported  on  Mwy  racont  to  a  Uiy 


'  Not  aV  paSaitf 
naed  to  tw 
agratao 
'Happwpiiala. 


C.  Direct  Inpatient  Core  System  (INI^ 

1.  Reporting  ReqidremeBt 

a.  A  direct  Inpatient  Ctiiucal  Brief  is 
required  for  any  penon  who  is  wkaitted 
to  an  Indian  Heahfa  Service  facility  or  a 
facility  operated  by  a  covered 
contractor. 

b.  Part  4.  cbepter  3.  section  2  of  the 
Indian  Health  Manual  providet 
complete  definition  and  procedures  for 
reporting  into  the  Direct  Inpatieat 
System. 

c.  Each  Area  will  define  procedures 
for  collecting  Inpatient  data  and  creating 
automated  records  on  the  format 
described  in  the  next  secti<m.  Options 
include: 

(1)  Key-entry  of  forms  at  tfie  Area. 

(2)  Key-entry  of  forms  by  a  contractor. 

(3)  Key-entry  at  the  local  facility  with 
an  RPMS  ANSI  MUMPS  data  entry 
system. 

d.  Records  will  be  consolidated  at  the 
Area  level  and  forwarded  at  least 
quarteriy  to  the  Division  of  Data 
Processing  Services  (DDFS)  at 
Albuquerque  by  the  15th  of  the  month. 
Data  must  be  submitted  monthly  for 
central  billing  purposes. 

2.  Record  Formats 

a.  The  record  format  for  the  Direct 
Inpatient  CUoiical  Record  Brief,  is  shown 
in  Figures  C-1  through  C-3.  Each  record 
is  160  characters  in  length. 

b.  A  sample  of  the  IHS  Cbikal 
Record  Brief  is  included  in  appendix  A. 

3.  Transmission  Media 

a.  Clinical  Record  Brief  for  each  Area 
are  generally  ntnkd  to  DiH>S  on  nine 
track  unlabeled,  unblocked  EBCDIC 
tape,  llie  Area  Office  and  the  tribal 
contractor  will  need  to  determine  how 
the  data  will  be  transmitted  from  die 
contractor  to  the  Area. 

4.  RPMS  Data  entry  system 

a.  There  is  an  RPMS  ANSI  MUMPS 
facility  based  Direct  Inpatitot  data  entry 
program  which  aBows  for  records  to  be 
keyed  locaEy.  transmitted  to  the  Area, 
and  forwarded  from  the  Area  to  DDPS 
by  telecommunicationa. 


Direct  inpatient  Cumcm.  Record 


Position 

FWd 

Raquirod 

1-2 

RaeatfC0da.MMy* 

X 

-IT. 

9-4 

PaMMHaMiRaoonl 
Numbor. 

X 

9-17 

9ocW8acurflf  MMDaf__ 

X 

^^^-n 

KMb  al  Bktt  (MMOOTV)- 

X 

24 

San 

X 

25-27 

Tribe  olManibant# 
CodaL 

X 

28-30 _... 

Cpaonal  Coda  (Araa 
0|Man# 

9t-?7  ,,  

Clf^*^"'^  flf  '^■^^■^■■■^^ 

31-33    ComnunKy 
Coda. 

X 

34-38    County  Code... 

X 

36-37    SlalaCoda.. — 

X 

38-39 

OMMcaaonCoda 

40-41 

/^MGoda 

X 

42-43 

Setvtoe  Unit  Coda 

X 

44-45 

Fad%Coda...      ...    -.. 

X 

46 

X 

47-4»..„      . 

CMcal  Sanioa  Admttad 
toCede 

49-54...    - 

AdwiaaiowDala 
(MKXrfY). 

X 

55-60 . 

Diipoaitlon  Data 
(MMOOm 

X 

61-63 „,..- 

NunlMf  HoiiplM  UBQ^ 

64-67.__.A_ 

64  Modkaid 

65  IMadkara 

^_^- — ■ 

66    VA 

67    Othar 

68 

Unusad 

69-73 

CO  Coda  1  (Pfincapat 
OagnoaiBK 

X 

74: 

HoapitarAoi|uirsd''t''.. — 

X* 

75-7». 

ICO  Coda  2 

X» 

80    — 

HDafSMAoqMMdl'-. 

x» 

81-86- 

iCOOodaS — 

x» 

e6_ 

x» 

87-91 

ICO  Coda  4.. 

X* 

92 

x» 

93-97 _.. 

COCMiS..... 

x» 

96 

HeapMAoqMind-r 

x» 

BS-103 

ICDCffltaf 

x* 

104 

Hoapilal  Aoquirad  "I" 

x» 

105-108. 

lai  ICO  Opanian  Coda... 

x» 

109 

(AntJiipUaliCBd^ 

110 

x« 

111-114 

OparaHng  P^mMm 
Coda 

115-tt». 

andCDOpaiUBHCoda... 

x» 

119 

l^eiiiimiliCadat 

120 

miacliaifrilehaiAad-.. 

x» 

121-124 

3»tflCD0pawfcnCa<a... 

x« 

125 

OtagnoaiBNMitMr 

126 

Intoction  **f  H  chMMv.*. 

x» 

127 

Oimoailion  Coda  (1-7)    . 

X 

128-133.. 

FacWyTnnalanatfto 
Coda 

134-136. 

OWaataawtea 

136-137 

MumbarolCaMiriMiaM 

136-141 

AccidanlCeda(No 
Lawftig -n  (EB06- 
E9N^ 

x» 

142-143 

AcsidonlPlaoaCMk 

x» 

144-148 

CauaaolDaalhaCD 
Coda). 

x» 

149-152... 

Anandh^Phyaidan 

09da 

153 

NuraMMwMHy  Coda 

154-1«t 

Uhuaatf 

161-170 

G0aMlln0  F^yaiciaik  fcPi  _• 

x» 

Direct  Inpatcnt  Cumcal  Reooro 
Brct  *— Continued 


171-180 AavKlng  Pbyalolan  ENl-  X 


•Not  al 
naadto  ba 
inlogralod 

•Msppr 


raportad  on  VMiy  laooid  in  a  M^ 


D.  Contract  Health  Serrkes  fCNS) 
Inpatient  System  (CHI) 

1.  Reporting  Requirement 

a.  A  Contract  Health  Service 
Purehase/DeBvery  Ofdcr  ior  Hos^al 

Services  Rendered  (HKSA-«^  ta 
required  for  all  hospital  inpatient  care 
provided  to  Indian  and  Alaska  Native 
patients  in  contract  commtmity 
facilities.  This  includes  CHS 
administered  by  covered  contractors. 

b.  Pari  4.  chapter  3^  section  9  of  the 
Indian  He»hb  Service  Manual  provides 
complete  deffaiition  and  procedares  for 
reporting  into  the  Contract  kipniient 
System. 

c.  Each  Area  will  define  procackres 
for  collecting  Contract  ka^tienl  ^ta 
and  creating  autoiated  teeords  in  the 
format  destjibed  in  the  next  secticm. 
Options  inchide: 

(1)  Key-entry  foma  at  the  Araa. 

(2)  Key-entry  fonne  by  a  eenlractor. 

(3)  Key-entry  at  the  local  facility  with 
an  RPMS  ANSI  MIA4PS  data  entoy 
system. 

d.  Records  wiU  be  consolidated  at  the 
Area  level  and  forwarded  at  least 
quarterly  to  the  Division  of  Data 
Processing  Services  (DDPS)  ^  tfw  Sth  of 
the  month. 

2.  Record  Fomats 

a.  There  is  only  one  record  format  for 
the  Contract  Health  Service  Ptodtase/ 
Delivery  Order  for  Hospital  Services 
Rendered  as  shown  in  Figures  Dl  and 
D2.  Each  record  ia  Mft  charadsn  in 

length. 

b.  A  sample  of  the  IHS  Contract 
Health  Service  Patdtase/Ddiveiy  Order 
for  Hospital  Servfee*  %mmiaei  in 
included  in  appendix  A.  Since  this  is  • 
government  ptirchase  order  form,  it  is 
recommended  that  a  similar  iofa  in 
terms  of  data  elements  be  developed  tar 
use  by  tribal  contractors. 

3.  Transmisakm  Media 

a.  Contract  Inpatient  Authoeiiations 
are  generally  mailed  to  DDPSonnino 
track  unlabeled,  unblocked  EBCDIC 
tape.  The  Area  Office  and  the  contractor 
Witt  nsoA  ta  dslsi^na  hsw  the  dota  wiU 
be  tranamiHed  from  ti»  contractor  to  the 
Area. 
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4.  RPMS  Data  Entry  System 

a.  There  is  an  RI^S  ANSI  MUMPS 
Contract  Inpatient  data  entry  program 
which  allows  for  records  to  be  keyed 
locally,  transmitted  to  the  Area  and 
forwarded  from  the  Area  to  DDPS  by 
telecommunications. 

5.  Fiscal  Intermediary 

a.  IHS  has  contracted  with  a  Fiscal 
Intermediary  to  perform  the 
management  of  that  portion  of  the  CHS 
program  administered  by  the  IHS. 

Contract  Health  Service  Purchase/ 
Delivery  Order  for  Hospital  Serv- 
ices Rendered  * 

[HRSA-43]        I 


Posi- 
lion 

Field 

Required 

1-a 

Record  Code.  Always  "19"-.-. 

X 

3-9- 

Autfiorization  Numtier _ 

X 

10-15.... 

Patient        Health        Record 

X 

Number. 

16-24.... 

Social  Security  Number 

X 

25-30.... 

Dale  of  Birth  (MMOOYY) 



X 

31 ...- 

Sex(1>Male.2=i:Female)- 

X 

32-34.... 

TribeCode _ 

X 

35-37... 

Optional  Code  (Area  Optioi 

w) 

38-44... 

Community  o<  Residence 

X 

41-42  County  Code 

X 

43-44  State  Code 

X 

45-50... 

Authorizing     Facility     (Ar« 
Service  Unit-Facihty). 

la- 

X 

51-52.... 

X 

53-62... 

Provider  Code  (EIN) 

X 

63-66... 

Admission  Data  (MMOOYY). 

X 

69-74...., 

Oischvge  Date  (MMOOYY). 

X 

75-77.... 

Total  Hospital  Days 

78- 

X 

79-83... 

tCOCode  1  (Principal  Diaor 
sis). 

»- 

X 

84-88... 

CO  Code  2 

x> 

89-93... 

tcnnrnf^^ ^ 

x> 

94-98.-. 

ICO  Code  4 _... 

x> 

99-103- 

ICO  Code  5..-     

x> 

104- 

ICO  Operation  Code  1 

x> 

107. 

108- 

Unused 

111. 

112- 

•CO  Operation  Code  2 

X' 

115. 

118- 

•CO  Operation  Code  3 

x> 

119. 

120- 

ICO  Newborn  Diagnosis 

124. 

125 

Newborn  Death  Indicator 

126- 

Attending  Physician  Code 

129. 

130- 

ICO  External  Cause  or  Injury 

X' 

133. 

t34- 

Place  at  Injury - 

X  * 

135. 

136- 

Charges— to  IHS  ony  S  and 

X 

143. 

cents. 

144 

Fun/Part       Pay       (l=Full, 
2=Part). 

X 

145- 

Unused 

175. 

178- 

Attending  Ptrysidan  EIN 

X 

185. 

*  Not  aM  patient  identification  data  elements  win 
need  to  be  reported  on  every  record  in  a  tuJIy 
integrated  information  system. 

'  If  appropriate. 


UMI 


E.  Contract  Health  Services  (CHS) 
Outpatient  System  (CHO) 

1.  Reporting  Requirement 

a.  A  Purchase  Order  for  Contract 
Health  Service  Other  Than  Hospital 
Inpatient  or  Dental  (HSA-64)  is  required 
for  all  outpatient  services  to  Indian  and 
Alaska  Native  patients  in  contract 
community  facilities.  This  includes  CHS 
administered  by  covered  contractors. 

b.  Part  4,  chapter  3,  section  3  of  the 
Indian  Health  Service  Manual  provides 
complete  definition  and  procedures  for 
reporting  into  the  Contract  Outpatient 
System. 

c.  Each  Area  will  deBne  procedures 
for  collecting  Contracting  Outpatient 
data  and  creating  automated  records  in 
the  format  described  in  the  next  section. 
Options  include: 

(1)  Key-entry  forms  at  the  Area. 

(2)  Key-entry  forms  by  a  contractor. 

(3)  Key-entry  at  the  local  facility  with 
an  RPMS  ANSI  MUMPS  data  entry 
system. 

d.  Records  will  be  consolidated  at  the 
Area  level  and  forwarded  to  the 
Division  of  Data  Processing  Services 
(DDPS)  at  least  quarterly  by  the  5th  of 
the  month. 

2.  Record  Formats 

a.  There  is  only  one  record  format  for 
the  Purchase  Order  for  Contract  Health 
Service  Other  Than  Hospital  Inpatient 
or  Dental  as  shown  in  Figures  El  and  E2. 
Each  record  is  110  characters  in  length. 

b.  A  sample  of  the  Purchase  Order  for 
Contract  Health  Service  Other  Than 
Hospital  Inpatient  or  Dental  form  is 
included  in  Appendix  A.  Since  this  is  a 
government  purchase  order  form,  it  is 
recommended  that  a  similar  form  in 
terms  of  data  elements  be  developed  for 
use  by  tribal  contractors. 

3.  Transmission  Media 

a.  Contract  Outpatient  Authorizations 
are  generally  mailed  to  DDPS  on  nine 
track  unlabeled,  unblocked  EBCDIC 
tapes.  The  Area  Office  and  the 
contractor  will  need  to  determine  how 
the  data  will  be  transmitted  from  the 
contractor  to  the  Area. 

4.  RPMS  Data  Entry  System 

a.  There  is  an  RPMS  ANSI  MUMPS 
Contract  Outpatient  data  entry  program 
'  which  allows  for  records  to  be  keyed 
locally,  transmitted  to  the  Area  and 
forwarded  from  the  Area  to  DDPS  by 
telecommunications. 

5.  Fiscal  Intermediary 

a.  IHS  has  contracted  with  a  Fiscal 
Intermediary  to  perform  the 
management  of  that  portion  of  the  CHS 
program  administered  by  the  IHS. 


purchase  order  f or  contract 
Health  Service  Other  Than  Hospi- 
tal Inpatient  or  Dental  • 


Posi- 
tion 

Field 

Required 

1-2 

Record  Code.  Always  "2U" 

X 

3-9 

Authonzatton  Number 

X 

10-15.... 

Patient       Health       Record 
Number. 

X 

18-24-.. 

Social  Security  Number 

X 

25-30.... 

Date  o(  Birth  (MMOOYY) 

X 

31 

Sex  (1  >Male.  2=Female) 

X 

32-34..- 

Tribe  Code _.„ 

X 

35-37... 

Optional  Code  (Area  Options) 

38-44-.. 

38-40  Community  Code 

X 

41-42  County  Cod6  — 

X 

43-44  State  Code _ 

X 

45-50.... 

Authorizing     FadKly     (Area- 
Senrice  Unit  Facility). 

X 

51-52.-. 

Provider  Type 

X 

53-82.... 

Provider  Code  (EIN/SSN)- 

X 

83-89- 

HSA-43  Authorization  Number 

70-75.-. 

Oats  of  Senrice  (MMOOYY) 

X 

78 

Unused 

77-79.... 

Outpatient  Diagnostic  Recbde 

1. 
Ist  or  ftovisit  Code 

X' 

80 

81-83..- 

Outpatiem  Diagrtostic  Recede 

2. 
1st  or  Revisit  Code 

X' 

84 

. 

85-86.... 

Number  of  Visits 

x« 

87-92.... 

Charges ......_ ». 

X 

93-94... 

Immunization  1  ..„»..,... 

X« 

95-98-.. 

Immunization  2 ...».....»..«.««.»..« 

x« 

97-98-.. 

Immunization  3 «....*. 

x> 

99-100.. 

Immunization  4 ....-..,...„„..„..„ 

X« 

101- 

Immunization  5  ....................... 

x» 

102. 

103- 

Maternal  Health 

105. 

103-104  Gravida 

105  Ist  Trimester 

106 

Fun/Part       Pay       (I^Full, 
2=Part). 

X 

107- 

Surgical    Procedure    (ICO-9- 

X' 

iia 

CMCode). 

in- 

CPT4/HCPCX         Procedure 

x« 

ns. 

Codel. 

116- 

CPT4/HCPCX         Procedure 

x« 

120. 

Code  2. 

121- 

CPT4/HCPCX         Procedure 

X' 

125. 

Codes. 

128- 

CPT4/HCPCX         Procedure 

X' 

130. 

Code  4. 

131- 

CPT4/HCPCX         Procedure 

x> 

135. 

Code  5. 

138- 

Unused 

150. 

151- 

•C0-9-CM  Code  1 

X' 

155. 

156- 

IC0-9-CM  Code  2 „.... 

x« 

180. 

'Not  all  patient  identification  data  elements  wilt 
need  to  be  reported  on  every  record  in  a  fully 
integrated  infonnation  system. 

■  If  appropriate. 


F.  Dental  Services  and  Needs  Reporting 
System 

1.  Reporting  Requirement: 
a.  A  description  of  dental  services 
provided  will  be  submitted  for  each 
patient  visit  to  either  a  (1)  direct  care 
facility  or  a  (2]  contract  provider.  In 
addition,  specified  data  will  be 
submitted  on  a  sample  basis  frt>m  oral 
exams  to  provide  epidemiologic  and 
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needs  data  for  pragma  momtoring  or 
evalBatioB  and  for  deterraurat  reaource 
requirements.  Tribal  programs  will  be 
included  in  such  a  sample  with  no 
greater  frequency  than  once  every  three 
years. 

b.  Dental  treatment  provided,  as  welt 
as  a  recording  of  number  of  patient 
visits,  persons  treated,  and  patimts 
reserving  all  planned  treatment  will  be 
identified  using  the  standard 
nomenclature  of  the  American  Dentak 
Association  (see  list  of  codes  marked  F- 
1)  and  include  the  number  of  units  of 
each  service  provided,  and  for  contract 
dentist,  the  fee  for  each  service.  These 
codes  are  revised  periodically  by  the 
ADA.  Updated  lists  of  codes  wiU  be 
provided,  as  available,  to  both  IHS  and 
Tribal  programs. 

c.  Non-clinical  dental  health  services 
not  reported  in  the  HERMS.  CHRIS,  or 
other  components  of  the  IHS  Generic 
Activities  Reporting  System  (GARS) 
should  be  reported  using  the  data 
elements  and  the  data  record  format 
shown  in  Figure  F-4.  This  system  serves 
as  a  supplement  for  the  IHS  Dental  Data 
Reporting  System  to  specify  a  rangB  of 
public  health  services  which  cannot  be 
included  in  the  patient  record  system. 
Headquarters  requirements  can  be  met 
with  a  sampling  procedure  that  uses  one 
full  week  of  activities  per  month  kt 
accordance  with  the  sample  reporting 
week  schedule  to  be  specified  by  IBS 
Headquarters.  There  is  an  RPMS  ANSI 
MUNfPS  GARS  data  entry  program 
which  allows  for  record*  to  be 
sidimitted  to  Arc*  for  conpAatioB  and 
forwarding  horn  Area  to  JJDVS.  The 
dental  non-clinical  activities  database 
can  be  maintained  locally  or  at  regioBal 
sites  at  the  discretion  of  program 
management  Local  prograns  are 
responsible  to  provide  the  Area  Dental 
Office  with  up-t<Mlate  dental  activity 
records  after  the  close  of  each  month. 
Hie  timing  and  method  oT  data 
submission  may  varyper  negotiated 
arrangements  in  ea<ii  Area;  however, 
eadi  Area  Office  i*  responsiMe  to 
transmit  aR  arailable  activity  records 
which  have  not  been  previously 
submitted  to  the  DDPS  in  Albuquerque 
as  a  merged  data  extract  on  tape  or  via 
telecommunication  within  10  working 
days  after  the  close  of  each  quarter  of 
the  Fiscal  Year. 

d.  The  procedttfes  for  coUeeting  the 
required  data  for  centralized  processing 
by  the  IHS  Division  of  Data  Pniccaaing 
Services  (DDPS)  will  be  defoed  by  eadk 
area  program,  lite  options  ava^aUefbr 
key-entering  the  data  into  a  ctnnputer 
are: 

1.  Weekly  submission  to  a  kejr-catry 
contractor  (DiS  or  Tyibri  soavce)  wiio 
transmitt  Ae  data  to  tfie  MS. 


2.  bi-houe  local  key  entry  into  RFMS 
database  with  aubmiaaioB  of  extracted 
data  to  area  office  by  the  end  of  each 
month. 

3.  Local  key-entry  into  non-RPMS 
database  with  ^  submissKmof 
fbimatted  records  to  the  DDPS  by  the 
end  of  the  month. 

e.  Oral  exam  records  data  will  be 
collected  periodically  among  an 
adequate  number  of  dental  patients  of 
all  ages  tat  processing  by  the  IHS  to 
monitor  the  oral  health  status  and 
treatment  needs  of  the  population  being 
served.  The  protocol  for  selecting/ 
sampling  of  patjests  axkd  completing 
examination  records  is  described  in 
Section  III  of  the  Oral  Health  Program 
Guide  (OHPG)  published  by  the  IH& 
Where  variation  is  noted,  the  latest 
version  of  the  OHPG  takes  precedence 
over  the  following  instructions.  The 
required  data  from  exams  will  include: 

1.  Tooth  status:  sound,  decayed, 
recurrent  decay,  missing,  filled,  filled 
and  decayed,  sealed,  sealed  and 
decayed,  unrestorable  and  needs 
extracUon  (XC.  XP.  XO,  XT  (trauma},  X 
(pros.),  fractured,  replaced,  crowned 
(cast  restoration). 

2.  Periodontal  status:  Using  the 
Community  Periodontal  Index  of 
Treatment  Needs  (CRLTJ*.)  score  by 
specific  mouth  sextants  (UR.  tooth  #1- 
5),  UA  (#6-11),  UL  (#12-16),  LL  (#17- 
21).  LA  (#22-^),  LR  (#28-32), 

3.  Treatment  Needs — reported  using 
ADA  or  other  codes  in  Section  UI  of  the 
OHPG:  all  teeth  needing  restoration  by 
number  of  surfaces  involved, 
extractions,  other  surgery,  full  or  partial 
dentures  needed  per  arch  and 
possession  of  extating  dentures, 
endodontic  needs,  fixed  bridges  needed 
including  number  of  pontics*  orthodontic 
status  (limited,  comprehensive, 
treatment  in  progress,  or  compieted). 

f.  Options  for  collecting  and 
submitting  exam  data  inchrde: 

1.  Submission  of  required  data 
directly  to  the  IHS  in  hard  copy  using 
standard  forms  (as  shown  in  >^pendix 
Al 

Z  Submission  of  data  in  automated 
record  format  from  RPMS  or  non-RPMS 
database. 

g  Data  input  forma  used  by  the  IHS 
are  included  in  Appendix  A.  Except  for 
the  Oral  Health  Status  Form,  the  use  of 
these  forma  ie  not  requked.  but  i»  highly 
recommended  for  use  as  part  of  the 
patient's  record  and  for  data 
■i^Mnission.  They  include:  1.)  Patient 
Service  Record  (HRSA-42-1);  2.)  Record, 
CSaic  and  Doctor  Identification  (HSA- 
42-2):  3.)  Services  Provided— Dental 
Propvss  Note*  (HRSAr42^  4.) 
Pwdnse  Order  for  and  Report  of 
Gmtract  Dental  Care  (HSA-57)  (Since 


tMs  is  a  goverrunenl  purdiase  order 
form,  it  is  recommended  that  a  sanilar 
form  br  dcvelaped  faraac  by  tribal 
contractors.  The  IHS  is  testing  a 
simplified  form  which  will  combine  the 
HSA-57  and  HSA-«4.  The  final  version 
of  the  combined  fonn  will  be  made 
available  to  tribal  contractors  and  may 
be  used  by  tribes  also  to  develop  a 
similar  form.):  and  5.)  Oral  Health  Status 
Form. 
2.  Format  of  Data  Processing  Records: 

a.  The  required  automated  record 
format  for  processing  dental  services 
data  is  shown  in  Figures  F-1  through  F- 
3. 

b.  The  automated  record  for  non- 
clinical dental  health  services/activities 
is  shown  in  Figure  F-4. 

c  The  automated  record  for 
processing  oral  examination  data  is 
shown  in  Figure  F-5. 

d.  Transmission  to  DDPS 

1.  Data  will  be  transmitted  to  DDPS 
on  a  periodic  basis  as  defined  by  area 
policy  on  an  unlabeled  EBCDIC  tape, 
blocked  20  records  per  block. 

2.  The  cut-off  date  at  DDPS  for 
inclusion  in  monthly  reports  is  the  5th 
working  day  of  each  month. 

3.  The  Area  Office  and  the  contractor 
will  need  to  determine  how  the  data  will 
be  transmitted  from  the  contractor  to  the 
Area. 

4.  Oral  health  status  data  will  be 
transmitted  and  processed  separately 
from  dental  services  data. 

3.  The  data  elements  for  dental 
epidemiology  and  services  are  as 
follows: 


D«a 


DwMQfsphicft*  > 


Oni  paViologir 


Mod*  of  (Mvwy  (dirwt/contrKq.. 

DM  eH  VW __ 

nuwidar/Localion 


Cm!  ol  VM  tsontad  oNlrt. 
SarvtcM  PriMidad 
AOAi 


Gm». 


X 
X 
X 

X 
X 
X 

X 

X 
X 
X 
X 
X 

X 

X 
X 
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Record  Layout  for  Processing  Den- 
tal Services  Data  (Used  for  Both 
Direct  and  Contract  Services) 

[Input  Reconl  Format  tor  Procsssmg  Oerfta)  Serv- 
ices Data  by  the  IHS  Data  Cemer  at  ASiuquerque] 


Field 


Location  of 
encounter 
3-4 

5-ie__ — 


17-18. 


Birthdate/SeK 

30-31 

32-3* 

34-35 

36 

Soc«t  Security 
NumtMT 

37-39 

40-48 

Addreta 

49-53 

54-57 „ 

Third  Party 
Coverage 
58 


Field  name,  record  idonlilic  aliun 
and  (data  type) 


Type  of  Patient  0-lndian;  O-Hon- 

Indon). 
Type  of  program  (D-Oirect;  K-Con- 

Iract). 


Area  Code  (std.  2-dK)M  numenc). 

Dentist  ID  (NonnaRy  »<Sgit  numeric 
SSN,  either  with  h)^)ons  or  with- 
out H  no  hyphens,  must  be  toft 
justified). 

Senice  Unit  Code  (std.  2-digit  nu- 
menc). 

Facility  Code  (std.  2-dVt  numeric). 


Year  (numeric). 
Month  (numeric). 
Day  (numeric). 


Age  In  years.  This  Held  or  date  of 
birth  field  required.  (3-diglt  nu- 


Year  (numeric). 
Month  (numeric. 
Day  (numeric). 
Sex  (M-Maie:  F-Femato). 

I 
Oank. 
Social  Security  Number. 

Zip  Code-Optional  (numeric). 
Zip  Extertsion-Optional  (numeric). 


Medh»id  (Y  or  blank)  Optionai. 


Record  Layout  for  Processing  Den- 
tal Services  Data  (Used  for  Both 
Direct  and  Contract  Services)— 
Continued 

[Input  Record  Format  for  Processing  Dental  Serv- 
ices Data  by  the  IHS  Data  Center  at  Albuquerque] 


Field 


59 

60 

Total  Charge 
forVott 
61-65 

66-67  __. 

Service  #1 
68-71  ...„ 


72-73™ 
74-78.... 

Service  #2 

79-82.... 

83-84 

85-89 

Service  #3 

90-93..... 

94-95.... 

96-100.. 
Service  #4 

101-104. 

105-106. 

107-111. 
Service  #5 

112-115. 

116-117. 

118-122. 
Service  #6 

123-126. 

127-128. 

129-133. 
Service  #7 

134-137. 

138-139. 

140-144. 


Field  name,  record  identification 
and  (data  type) 


Record  Layout  for  Processing  Den- 
tal Services  Data  (Used  for  Both 
Direct  and  Contract  Services)— 
Continued 

[Input  Record  Format  lor  Processing  Dental  Serv- 
ices Data  by  the  IHS  Data  Center  at  Albuquerque] 


Field 


Commerce  (Y  or  blank)  Opttonal. 
Private  (Y  or  blank)  Optional. 


Dollar  amount  up  to  5-digits  (nu- 
meric). 
Amount  in  cents  (numeric). 

ADA  Procedure  Code  (from  stand- 
ard set  of  codes). 

Units  (numeric  1  to  99). 

Fee  (dollar  amourtt  only,  cents  rwl 
aHowed). 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code.  . 

Unita. 

Fea 

ADA  Procedure  Code. 

Units. 

Fee. 

A[}A  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  (kxle. 
Units.  , 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 


Senriee#8 

145-148 

149-150 

151-155 

Service  #9 

156-159 

160-161 

162-166 

Service  #10 

167-170 

171-172 

173-177 

Servtoefll 

178-181 

182-183 

184-188 

Serrice#12 

189-192 

193-194 

195-199 

Service  #13 

200-203 

204-205 

206-210 

Service  #14 

211-214 

215-216 

217-221 

Service  #15 

222-225 

226-227 

228-232 


FieM  name,  record  identification 
and  (data  type) 


ADA  Procedure  Code. 

Units. 

Fee.      . 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

■Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee. 

ADA  Procedure  Code. 

Units. 

Fee.    - 

ADA  Procedure  Coda 

Units. 

Fee. 


If  more  than  15  ADA  procedure  codes  are  associ- 
ated with  a  visit  date,  then  a  separata  (second)  input 
record  must  be  created  for  processing  purposes. 


gars/Dental  Non-Cunical  Activity  Reporting  System  Data  Record  Format 


1-6 

7-12._ 
13-21„ 
22-23_ 
24-25.. 
26-30.. 
31-33.. 
34-46. 
87-41.. 


42-121 . 


FieMname 


REPORTING  LOCATION.. 

DATE  OF  ACnviTY 

PROVIDER  ID 


ACTIVITY  TYPE 

TARGET  GROUP  .„ 

RELATED  OBJECTIVE. 

ACTIVITY  TIME 

TRAVEL  TIME 

ACTIVITY  SETTING. 


NARRATIVE  COMMENT - 


Datatype 


fr^agK  Code  (from  IHS  standard  tabto  of  vahies). 

mmddyy. 

fr^flgitSSN. 

2-diglt  numeric  code  from  list  ol  accepted  values. 

6-dlglt  alpha/numeric  code,  from  list  of  vakjes.  right  justified. 

5-digll  aiplw  code  or  blank,  riglit  justified. 

3-digil  numeric  to  represent  total  minutes  (blank  accepted). 

3Hligit  numeric  to  represent  total  minutes  (blank  accepted). 

3-digit  alpha  code  from  list  of  vahjes  or  blank. 

80  character  free  text  entry  w  Uank. 


Record  Layout  for  the  Oral  Health  Survey  Data 


1-6 

7-12_. 
13-18-. 
1»-«4. 

25 

26 

27 

2S 


29-33.. 


UMI 


DataMdWiel 


LOCATION  CODE. 
EXAM  DATE 


PATIENT  NUMBER. 
DATE  OF  BIRTH ..._ 
SEX. 


EXAM  TYPE 

USER  TYPE 

FLUORIDE  HISTORY- 
HEALTH  FACTORS.-. 


Data  type  specification 


6  NUMERIC  (Aooapis  vahies  from  a  tiMe). 
6  NUMERIC  DATE  IN  FORMAT-mmddyy.  ' 
8  NUMERIC  RT.  JUSTIFY  (M  with  load  O'S). 
6  NUMB^IC  DATE  IN  FORMAT-Hwnddyy. 
ALPHA  COOE-((n  or  f). 
ALPHA  COOE-<d  g  f). 
ALPHA  OODE-<x  f  s  u). 
ALPHA  CODE-<x  nf  y  n). 
Key  X  (or  each  factor  moikad  eoteopt  Tobaooa 
Nona,  Dfabotos,  Handteap,  PragnwKy.  Toboeoo  (1.  2.  or  3),  or 
No  Info. 
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Record  layout  for  the  Oral  Health  Survey  Data— Continued 


34-35 

#36-444  and  496-775.. 


36-37... 
38-39... 
40-41... 
42-43.. 
44-45.. 
46-47.. 
48-49.. 
50-51.. 
52-53.. 
54-67.. 


68-82... 


83-96.. 


97-110. 


111-124. 


125-138. 


139-152. 


153-166.. 
167-180.. 
181-194.. 
195-206.. 


209-222. 


223-236.. 


237-240. 
241-444. 


445... 
446... 
447... 
448... 
449.. 
450.. 
451.. 
452.. 
453.. 
454.. 
455.. 
456.. 
457.. 
458.. 
459.. 


460.. 
461.. 
462.. 


463.. 

464.. 
465.. 


466.. 


467.. 
468.. 


469.... 
470.... 
471.... 
472.... 
473.... 
474.... 
475... 


476 

477 

478 

479 

480 


Data  IMd  UtMl 


EDENTULISM 

TOOTH  STATUS  DATA.. 


TOOTH  #1  TREATMENT  DATA., 


TOOTH  #2  mesial  (M) — 

occlusal  (O) 

(D).. 


buccal  (B) 

lingual  (L) 

TREATMENT  DATA.. 


Data  lypa  ipacHicalton 


(In  same  sequence  as  tooth  #2 


as  tootti  #2 


TOOTH  #3  (In  same  sequence  as  tooth  #2 

format). 
TOOTH  #4  (In  same  sequence  as  tooth  #2 

tonnat). 
T(X3TH  #5  (In  same  sequence  as  tooth  #2 

foimat). 
TOOTH  #6  (In  same  sequence  as  tooth  02 

tonnat). 
TOOTH  #7  (In  same  sequence  as  tooth  »2 

toftnal). 
TOOTH  #8 

fsrmat). 
TOOTH  #9  (In  same  sequence  as  tooth  #2 

tonnat). 
TOOTH  #10  On  nnw  sequence  as  tooth  #2 

tonnat). 
TOOTH  #11  (In  same  sequence  as  tooth  #2 

tonnat). 
TOOTH  #12  (In  same  sequence  as  tooth  #2 

tonnat). 
TOOTH  #13  (In  same  sequence 

tonnat). 
TOOTH  #14  (In  same  sequence  as  tooth  #2 

tonnat). 
TOOTH  #15  (In  same  sequence  as  tooth  #2 

tonnat). 
TOOTH  #16  (In  same  sequence  as  tooth  #1 

tonnat). 
Same  tonnat  as  Hsted  above  applies  to  each 
tooth  in  the  tonrar  arch   numbered:   #17 
through  32. 

ORAL  TRAUMA  Tooth  #7 

ORAL  TRAUMA  Tooth  #8 

ORAL  TRAUMA  Tooth  #9 

ORAL  TRAUMA  Tooth  #10 

ORAL  TRAUMA  Tooth  #23 

ORAL  TRAUMA  Tooth  #24 

ORAL  TRAUMA  Tooth  #25 

ORAL  TRAUMA  Tooth  #26 ~ 

FLUOROSIS  Group  I 

FLUOROSIS  Group  II 

CyiTN  SCORE  UR 

CPTTN  SCORE  UA 

CPTTN  SCORE  UL 

CPTTN  SCORE  LR 

CPTTN  SCORE  LA 

CPTTN  SCORE  a ~-„ 

LOA  SC»RE  UR 

LOA  SCORE  UA 

LOA  SCORE  UL.. 

LOA  SCORE  LR  — . ■- 

LOA  SCORE  LA. 


LOA  SCORE  LL. 
PATHOLOGY  CODE  NONE.. 

PATHOLOGY  SUP — 

PATHOLOGY  BL..... 

PATHOLOGY  CP 

PATHOLOGY  HV 

PATHOLOGY  TBA. 

PATHOLOGY  ST ~.~ 


PROS.i>OSSESSION  Upper.... 
PROS'  POSSESSION  Loiwar..... 
PROS.  NEED  Upper 


PROS.  NEED  Lower 

ORTHO.  STATUS  None ... 
ORTHO.  STATUS  Minor.. 
ORTHO.  STATUS  Comp.. 


Key  x  tor  each  areh  (upper,  lower)  as  marked. 

1  or  2.0IGTr  A/N  COOES  IN  1-7  DATA  FIELDS  FOR  EACH  OF 

28  TEETH  and  0-2  A/N  COOES  FOR  4  ADOITIONAL  TEETH 

(#1. 17. 18,  32)  AS  FOUOWS: 
1st  A/N  2-DtGTT  (XXJE. 
2nd  A/N  2.0tGn'  CODE. 
A/N  2-DIGTr  CODE  (25  possible  entries). 
A/N  2-DIGrr  CODE. 
A/N  2-DI6rr  CODE. 
A/N  2-DIGrT  CODE. 
A/N  2.0IGrT  CODE. 

isl  A/N  2.0IGn-  CODE  (10  possible  entries) 
2nd  A/N  2-DI6rT  CODE 


NUMERC  (0-5)  OR  X  PER  TOOTH  #. 
NUMERIC  (0-5)  OR  K  PER  TOOTH  #. 
NUMERIC  (0-5)  OR  «  PER  TOOTH  #. 
NUMERIC  (0-5  OR  x)  PER  TCXJTH  #. 
NUMERC  (0-5  OR  »)  PER  TOOTM  #. 
NUMERIC  (0-5  OR  X)  PER  TOOTM  #. 
NUMERIC  (0-6  OR  X)  PER  TOOTH  #. 
NUMERIC  (0-5  OR  X)  PER  TOOTH  #. 
NUMERIC  (0-4)  OR  X  OR  BLANK. 
NUMERIC  (0-1)  OR  X  OR  BLANK. 
NUMERIC  (0-6)  OR  X  OR  BLANK. 
NUMERIC  (0-6)  OR  X  OR  BLANK. 
NUMERIC  (0-6)  OR  X  OR  BLANK. 
NUMERIC  (0-«)  OR  X  OR  BLANK. 
NUMERIC  (0-6)  OR  X  OR  BLANK. 
NUMERC  (0.*)  OR  X  OR  BLANK. 
NUMERC  (0.  3-6)  OR  X  OR  BLANK. 
NUMERC  (0.  3-6)  OR  X  OR  BLANK. 
NUMERC  (0.  3-6)  OR  X  OR  BLANK. 
NUMERC  (0.  3-6)  OH  X  OR  BLANK. 
NUMERC  (0.  3-6)  OR  X  OR  BLANK. 
NUMERC  (0.  3-6)  OR  X  OR  BLANK. 
BLANK  OR  LETTER  CODE  AS  MARKED. 
BLANK  OR  LETTER  CODE  AS  MARKED. 
BLANK  OR  LETTER  CODE  AS  MARKED. 
BLANK  OR  LETTER  CODE  AS  MARKED. 
BLANK  OR  LETTER  CODE  AS  MARKED. 
BLANK  OR  LETTER  CODE  AS  MARKED. 
BLANK  OR  NUMERC  (1-3)  AS  CIRCLED 
BLANK  OR  ALPHA  CODE  (N.  F  or  P)  r  MARKED. 
BLANK  OR  ALPHA  CODE  (N.  F  or  P)  ^  MARKED. 
BLANK  OR  A/N  CODE  IF  MARKED  (P/F-1.  2.  or  3). 
BLANK  OR  A/N  CODE  IF  MARKED  (P/F-1.  2.  or  3). 
BLANK  OR  X  IF  MARKED. 
BLANK  OR  X  r  MARKED. 
BLANK  OR  D  or  S  AS  MARKED. 
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Record  Layout  for  the  Oral  Health  Survey  Data— Continued 


481 

482 

483^*85. 
486-487.. 
488-489.. 

490 

491 

492 

493 

494 

495 

496-497. 
4te~«99. 
500-501.. 
502-503.. 
504-505.. 
506-507. 
506-509.. 
510-775.. 


Data  new  label 


ORTHO  STATUS  In  tx 

ORTHO.  status  Completed- 


SPECIAL  USE  VARIABLE  #1. 
SPECIAL  USE  VARIABLE  #2.. 
SPEOAL  USE  VARIABLE  #3.. 

DEHTURE  QUESTION  #1 . 

DENTURE  QUESTION  #2  ...... 

DENTURE  QUESTION  #3. 

ACCESS  QUESTION  #1  „ „ 


ACCESS  QUESTION  #2.. 
ACCESS  QUESTION  #3.. 
TOOTH  #4d  mesial  (M).... 

occlusal  (O) „., 

distal  (D) 

buccal  (B).._ 

lingual  (L) 

TREATMENT  DATA.. 


TOOTH  #5d-20d  (in 
#4d  format). 


■am*  aequenoe  aa  tooth 


Data  type  specMcatan 


BLANK  OR  X  IF  MARKED.      , 

BLANK  OR  X  IF  MARKED,     t 

3  NUMERIC  (0-9)  OR  BLAAk. 

2  NUMERIC  (0-9)  OR  BLANK. 

2  NUMERIC  (0-9)  OR  BLANK. 

BLANK  OR  LETTER  CODE  (Y  N  or  U). 

BLANK  OR  X  AS  MARKED  IN  A  CODE  BLANK  (IHS.  TRIBAL. 

OTHER,  or  PRIVATE). 
BLANK  OR  a.  b.  or  c  AS  MARKED. 
BLANK  OR  LETTER  CODE  (y.  n  or  u)  AS  MARKED 
BLANK  OR  NUMERIC  (0-60)  AS  MARKED. 
BLANK  OR  LETTER  CODE  (y.  n  or  u)  AS  MARKED. 
A/N  2-DIGrr  CODE. 
A/N  2-DK3IT  CODE. 
A/N  2-DKilT  CODE. 
A/N  2-DIGIT  CODE. 
A/N  2-DK3IT  CODE. 
\  lal  A/N  2-DIGrr  CODE. 
2nd  A/N  2-DIGIT  CODE. 


C  Pharmacy  System 

1.  Reporting  Requirements 

a.  Pharmacy  quarterly  and  cumulative 
workload  report  This  form  (HSA-91)  is 
required  to  be  completed  by  the  Chief 
I%annacist  at  each  IHS  and  tribal 
facility.  Raw  workload  data  relating  to 
both  inpatient  and  outpatient  pharmacy 
activities  are  collected  and  compiled 
using  this  form.  Raw  data  are  converted 
to  woiUoad  units  on  this  form.  These 
data  are  entered  on  the  HSA  91  report  at 
the  end  of  each  quarter.  The  report  is 
completed  by  the  15th  day  following  the 
end  of  the  quarter  at  which  time  it  is 
forwarded  to  the  Area  Pharmacy  OfBcer 
(APO).  The  APO  compiles  the  Area  data 
and  prepares  a  summary  report  for 
submission  to  the  Pharmacy  Program  at 
Headquarters  within  30  days  after  the 
end  of  the  quarter. 

The  data  are  used  for  identifying 
trends,  measuring  workload  and 
correlating  stafHng  and  space 
requirements. 

b.  Monthly  report  for  narcotics  and 
other  controlled  substances.  This  form 
(HSA-174)  is  a  record  of  all  Schedule  II 
Controlled  Substance  usage.  It  contains 
a  record  of  the  actual  physical  count  of 
all  Schedtile  II  items  at  the  beginning  of 
the  month  and  the  end  of  the  month. 
Records  8t  the  facility  must  correlate 
with  the  amount  dispensed. 

The  report  is  required  to  be  completed 
monthly  and  sent  to  the  facility  director 
with  a  copy  to  the  APO.  It  is  to  be 
completed  by  the  10th  day  following  the 
end  of  the  month. 


2.  Record  Formats 

a.  A  copy  of  the  HSA-91  Pharmacy 
Quarterly  and  Cumulative  Workload 
Report  is  included  in  appendix  A. 


b.  A  copy  of  the  HSA-74,  Monthly 
Report  for  Narcotics  and  Other 
Controlled  Substances  is  included  in 
appendix  A. 

3.  Transmission  Media 

Reports  are  to  be  submitted  in 
hardcopy  format  to  the  APO. 

H.  Environmental  Health  Activity 
Reporting  and  Facility  Data  System 

1.  Reporting  Requirements 

a.  The  Environmental  Health  Activity 
Reporting  and  Facility  Data  System 
(EHAR  ft  FDS]  Instruction  Manual 
provides  complete  instructions  for 
reporting  into  the  EHAR  ft  FDS. 

b.  The  EHAR  ft  FDS  is  a 
microcomputer  based  system  which 
combines  two  previously  separate  data 
collection  systems.  The  system  is 
decentralized  to  the  Area  level 
providing  maximum  flexibility  for  Area 
environmental  health  programs.  The 
EHAR  section  of  the  new  system  is  used 
to  collect  environmental  health  activity 
data.  The  FDS  section  is  a  tracking 
system  for  surveys  conducted  at  specific 
facilities.  For  the  EHAR  section. 
Headquarters  requirements  can  be  met 
with  a  sampling  procediu*e  that  uses  one 
full  week  of  activities  per  month  in 
accordance  with  the  sample  reporting 
week  schedule  to  be  specified  by  IHS 
Headquarters.  The  FDS  section  will  not 
utilize  sampling:  all  surveys  conducted 
at  specific  facilities  will  be  reported  into 
the  system. 

c.  Each  Area,  utilizing  standard  foiras 
and  software,  will  define  procedures  for 
collecting  the  EHAR  ft  FDS  data.  Key 
entry  of  forms  will  occur  at  the  Area 
level. 


2.  Record  Formats 

a.  One  form  is  used  to  update  the 
EHAR  ft  FDS  Area  Master  File. 

b.  A  sample  of  the  EHAR  ft  FDS  form 
is  included  in  appendix  A.  Each  form 
consists  of  7  records.  To  eliminate 
redundant  hand  coding,  data  fields  for 
each  of  these  7  records  contained  in 
record  positions  1-14  are  entered  only 
once  per  form.  If  one  of  these  values 
changes,  a  new  form  must  be  started. 

c.  Fields  in  the  EHAR  ft  FDS  system. 


Field 


Afea  Coda.. 


ServicaUnil. 
Community  Coda.. 
Workar  Number^ 


SerricaCoda.- 
Category  Coda 
Id  Coda 
Activity  Code. 


NumlMr  Activities.. 

Activity  Time 

UnitageCode.^-. 
Facility  Name.. 


Record 

position 


1-2 
S-4 

5-7 
8-10 
11-12 
13-14 
15-16 
17-18 
19-21 
22-24 
25-32 
33-40 
41-49 
50-79 


Required 


3.  Data  Transmission 

The  EHAR  ft  FDS  data  will  be 
forwarded  electronically  to  the  Division 
of  Environmental  Health  computer 
bulletin  board  in  Rockville.  Maryland 
on  a  quarterly  basis. 

/.  Mental  Health  and  Social  Services 
Reporting  System  (MH  S-SS) 

1.  Reporting  Requirements 

a.  Direct  patient  care  is  reported  on 
the  appropriate  direct  care  reporting 
system.  Ilie  Mental  Health  and  Social 
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Services  record  is  used  to  report 
program  related  activities  as  a 
supplement  to  patient  care  reporting. 

2.  Record  Formats 

a.  Mental  Health  or  Social  Services 
direct  patient  care  recording  will  follow 
the  appropriate  procedures  noted  in 
prior  sections  for  Ambulatory  Patient 
Care.  Direct  Inpatient,  Contract  Health 
Services  Outpatient  and  Contract 
Health  Services  Inpatient. 

b.  The  MH  &  SS  record  is  used  as  an 
activities  reporting  document  to  record 
staff  effort.  Headquarters  requirements 
can  be  met  with  a  sampling  procedure 
that  uses  one  full  week  of  activities  per 
month  in  accordance  with  the  sample 
reporting  week  schedule  to  be  specified 


by  IHS  Headquarters.  The  data  are  to  be 
reported  quarterly. 

c.  The  format  of  the  MH  &  SS  record  is 
shown  in  Figure  I-l. 

d.  A  sample  of  the  MH  &  SS  Activity 
Reporting  Form,  an  activity  code  list, 
and  a  problem  code  list  are  included  in 
Appendix  A.  A  copy  of  the  instructions 
for  using  the  MH  &  SS  Activities 
Reporting  Form  are  available  on  request 
from  Headquarters,  IHS. 

3.  Transmission  Media 

a.  Patient  care.  Mental  Health  or 
Social  Services  direct  patient  care 
recording  will  follow  the  appropriate 
procedures  noted  in  prior  sections  for 
Ambulatory  Patient  Care.  Direct 
Inpatient.  Contract  Health  Services 


Outpatient  and  Contract  Health 
Services  Inpatient  ■    ; 

b.  Activities  reporting.  Activities 
reports  for  each  Area  are  submitted  to 
the  Division  of  Data  Processing  Services 
by  mail  on  nine  track  unlabeled, 
unblocked  EBCDIC  tape  or  by  other 
methods  arranged  between  Area  and 
DDPS.  Any  arrangements  between  Area 
and  Contractors  on  bow  the  data  will  be 
submitted  at  that  level  will  have  to 
conform  to  the  methods  the  Area  uses  to 
submit  data  to  DDPS. 

c.  RPMS  Generic  Activities  Reporting 
System  (RPMS-GARS).  There  is  an 
RPMS  ANSI  MUMPS  GARS  data  entry 
program  which  allows  for  records  to  be 
submitted  to  Area  for  compilation  and 
forwarding  from  Area  to  DDPS. 


MENTAL  HEALTH  AND  SOCIAL  SERVICES  ACTIVITIES  REPORTING 
[Input  RMord  Data  Fiektel 


Potilion 


2-3 ..... 

4-5 

6-7 

8-9.....;.... 

10-15 

16-16 

19-21 .... 
22-23... 
24-25 .-. 

26*27 

26-29.... 
30-31..- 
32-34.... 
35-36.... 

37 

38-40.... 
41-43.... 
44-45.... 
46-47.... 

48 

49 

50 

51 

52-100. 


Area 

SanHcaUnH. 

FadWy ~. 

Otdplina...... 

Data 


PrcMidar.. 
Location.. 


Racipiani ................... 

Primaiy  Pixposa 

Sacondaiy  Purposa . 

Satting  Codes 

NumbarSarved 

Aga: 

oaK..........»..*...*.......... 


Conlant/convnanI 


Standvd  IHS  Codas 

Standard  IHS  Codaa 

Standard  IHS  Codas 

Progrwn  affiliation.  MH/SS 
Data  of  Sarvlo»Mo/Oa/Yr 
Piwidor  idanWiar 


Activity  Tiina. 
Traval  Thna.- 
ftafaf.  Ffont.. 
Rafar  To — 

Fl^  1 

Flag  2 

Flags 

Flag  4 


IHS  3.dmit  coda  (from  St/Co/Comm  coda  Hat)  idanOtylng  community  wlwa  acttviiy  look  piaoa  - 

Two  dK)il  numaric  coda.  Saa  atlachad  AOMty  CoOm — — •-;"• 

Two  dKiit  numaric  coda  using  Six  catagory  IMd  to  daiignata  caiagoriaa  o«  radpianls. 

Two  dWt  numaric  coda.  Saa  atiachad  Pmbhm  Oodm. 

Two  digit  numaric  coda.  Saa  atiachad  PmUam  Oodm 
Two  digits  dMnguistiing  up  to  tan  aarvioa  saltings. 

Up  to  thraa  digits  to  spacNy  Numbar  of  parsona  sarvad  d»actJy  liy  raportad  artwity 

Two  digits  to  show  aga  in  yaars 
MorP 

Up  to  thraa  d^jits  showing  Vnm  In  mimMss.... 

Up  to  thraa  d^)its  to  show  Tima  In  mmmaa 

2.0lgit  Coda  distmguisNng  up  to  10  rslarral  sourcaa 

Sama  as  "Rafar  From"  Codas 

Yas/NoFiald 

Yas/l4o  FnM 

Ona  digit  Said  dtoiinguiahing  up  to  liwa  etiagorias  of  data 

Ona  digit  fiald  dMngulshing  up  to  «wa  catagorlas  of  dau 

Narrativa  (up  to  48  alpha  charadars) 


naquirad 


/.  Alcoholism  Treatment  Guidance 
System  (ATGSJ/Chemical  Dependency 
Management  Information  System 
(CDMISJ 

1.  General  Reporting  Requirements  for 
ATGS  and  CDMIS 

a.  All  IHS-funded  alcohol/substance 
abuse  programs,  including  Urban 
Programs,  will  report  their  activities  on 
either  ATGS  or  CDMIS.  Programs  will 
use  ATGS  until  CDMIS  is  operational 
and  implemented  in  their  specific 
program.  ATGS  will  be  discontinued 
upon  implementation  of  ATGS  in  a 
program. 

b.  CDMIS  will  be  beta-tested  in  fiscal 
year  (FY)  1991,  with  implementation 
beginning  in  FY  1992  and  will  be 
completed  as  quickly  as  funding, 
logistics,  and  staffing  allow. 


2.  Reporting  Requirement  for  ATGS 

a.  An  Alcoholism  Treatment  Guidance 
System  (ATGS)  record  is  required  for 
each  person  treated  in  an  IHS 
alcoholism  and  substance  abuse 
treatment  program  (including  covered 
contractors]  until  a  program  is 
converted  to  CDMIS.  Patients  are 
usually  present  at  the  time  of  a  service, 
but  services  such  as  multi-disciplinary 
staffing  and  family  counseling  without 
the  client  present  are  also  documented. 
In  addition  to  completing  the  computer 
form,  the  provider  must  also  note 
services  in  the  progress  notes 
maintained  in  the  treatment  chart 
Certified  chemical  dependency 
counselors,  coimselors-in-training,  and 
other  providers  qualified  by  the  program 
director  may  enter  information  in  the 


client  record.  In  addition  to  treatment 
services,  prevention  services  and  other 
staff  activities  are  reported  through 
ATGS. 

b.  The  ATGS  Counselor's  Resource 
Manual  October  1983.  provides 
complete  definitions  and  procedures  for 
reporting  in  the  ATGS  system  and  client 
chart 

3.  Record  FormaU  for  ATGS 

a.  The  formats  of  the  ATGS  records 
are  shown  in  Figures  J-1  through  J-ft 

b.  Samples  of  ATGS  forms  are 
included  in  appendix  A. 

4.  Transmission  Media  for  ATGS 

a.  Computer  forms  are  sent  by  the 
alcoholism  and  substance  abuse 
programs  to  the  appropriate  IHS  Area 
Office  by  the  eth  day  of  the  month. 
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Forms  are  then  batched  and  mailed  to 
the  keytaping  contractor.  UNICOR.  on 
or  before  the  10th  of  each  montli. 
UNICOR  key  tapes  the  data  and 
forwards  a  tape  to  the  IHS  Division  of 
Data  Processing  Services  (DDPS)  in 
Albuquerque.  New  Mexica  DDPS 
produces  reports  from  the  tapes  and 
provides  two  copies  to  each  IHS  Area 
Office,  who  in  turn  distributes  one  copy 
to  each  program  that  provided  data. 

S.  New  System  Under  Development 

a.  Current  plans  call  for  a  gradual 
phasing  out  of  the  ATGS  in  favor  of  the 
new  Chemical  Dependency 
Management  Information  System 
(CDMIS)  beginning  in  FY  1992  with 
implementation  to  proceed  as  quickly  as 
funds,  logistics,  and  stafHng  allow.  Final 
beta  testing  is  to  take  place  during  the 
last  quarter  of  FY  1991.  Once  on  CDVQS, 
a  program  will  discontinue  ATCS.  There 
will  be  two  parallel  systems  operating 
during  the  Q)MIS  implementation 
period.  ' 

b.  The  Alcoholism  PSG  (also  kntiwn 
as  the  CDMIS  Committee  and  the  ATGS 
Revision  Committee)  has  examined 
every  item  of  the  ATGS  and  CDMIS, 
asking  what  is  the  minimum  information 
required  by  both  the  Director,  IHS,  and 
the  Congress.  Drafts  have  been 
distributed  to  tribal  programs  through 
the  Area  Alcohol  Program  Coordinators, 
with  comments  carefully  considered. 
Only  those  items  that  are  being 
demanded  on  a  regular  basis  by  the 
Director.  IHS,  or  the  Congress,  those 
items  required  in  law,  and  specific  items 
requested  by  a  majority  of  the  tribal 
programs  have  been  included  in  CDMIS. 


6.  Reporting  Requirement  for  CDMIS 

a.  The  Chemical  Dependency 
Management  Information  System  is  an 
IHS  RPMS  application  that  builds  on  the 
Patient  Registration  module.  CDMIS 
consists  of  two  forms.  CDKflS-1  is 
patient-specific  and  is  completed  upon 
initial  entry  into  the  program,  during 
treatment,  and  during  a  follow-up  phase. 
Preventive  activities  are  also  recorded 
on  this  form  for  electronic  incorporation 
into  the  Generic  Activities  Reporting 
System  (GARS).  CDMIS-2  is  an  annual 
staffing,  funding,  and  program  report 
Either  or  both  forms  may  be  completed 
for  later  entry  into  the  computer-based 
system,  or  the  data  may  be  entered 
directly  into  the  database.  Certified 
chemical  dependency  counselors, 
counselors-in-training,  other  approved 
providers,  data  entry  personnel,  and 
others  certified  as  qualified  by  the 
program  director  are  to  complete  the 
CDMIS  forma  and/or  enter  the  data  into 
the  computer. 

b.  The  CDMIS  Program  Manual 
(complete  with  sub-manuals)  scheduled 
for  completion  in  June  1991.  provides  the 
definitions  and  procedures  for  reporting 
on  the  CDMIS. 

c.  Staff  prevention  activities  from 
CDMIS-1  will  be  reported  through 
GARS.  Headquarters  requirements  can 
be  met  with  a  sampling  procedure  that 
uses  one  full  week  of  activities  per 
month  in  accordance  with  the  sample 
reporting  week  schedule  to  be  specified 
by  IHS  Headquarters. 

7.  Record  Formats  for  ATGS 

a.  The  formats  of  the  CDMIS  re&ords 
are  shown  in  Figures  J-10  through  J-12. 


b.  Samples  of  CDMIS  forms  are 
included  in  Appendix  A. 

8.  Transmission  Media 

a.  Data  will  be  transmitted 
electronically  (or  by  computer  disk  in 
those  cases  where  electronic 
transmission  is  unreliable  as  certified  by 
the  Area  ISC)  to  either  the  servicing 
Service  Unit  or  Area  Office  using  an 
approved  IHS  extract  program.  This 
data  will  be  forwarded  by  Ae  Service 
Unit  to  the  Area  Office  electronically. 
The  Area  Office  will  electronically 
forward  the  data  to  the  IHS  Division  of 
Data  Processing  Services  (DDPS)  in 
Albuquerque.  New  Mexico.  Data  will  be 
forwarded  to  the  Area  Office  quarterly 
by  the  7th  day  of  the  month  following 
the  end  of  the  quarter.  The  Area  Office 
will  transmit  the  data  to  DDPS  by  the 
lOth  of  the  month.  DDPS  produces 
reports  from  the  data  and  provides  the 
copy  to  the  ASAPB  and  two  copies  to 
each  IHS  Area  Office,  who,  in  turn, 
distributes  one  copy  to  each  program 
that  provided  data.  DDPS  also  provides 
the  capability  for  ASAPB  to  download 
data  for  special  reports,  graphing 
reports.  et&  Programs  may  download 
their  data  Erom  die  Service  Unit  (or  Area 
Office  if  serviced  by  the  Area  Office)  to 
print  local  program  reports  as  desired. 

b.  The  Area  ISC  will,  in  consultation 
with  the  Area  Alcohol  Program 
Coordinator,  appropriate  service  unit 
personnel,  and  akdioi  program  director, 
determine  v^ether  the  program  will  be 
serviced  by  the  Service  Unit  or  by  the 
Area  Office. 


FORM  NAM 


ATGS  KEYTAPtNG  iNSTfWJCTIONS 


FwUName 


Record 


Location  on  documents  or  apedat  instructions 


FORM  NAME:  SHORT  TERM     Na  A 


1 
2. 
3. 

«. 
5. 

e 

7. 

a 

9. 


10A. 


10B. 


RECORD  TYPE.. 

PROGRAM  ID 

CASE  NUMBER.. 
SEX 

ETHNtCITY.™ 

TRIBE  COOE. 
EMPLOYED. 
DEPENDENTS.. 
NUMBER  Of.... 

CHtLD  CARE 

ALC/DRUG  TREATMENT  _.. 
COMPONENT  COOES. 


L. 


AOMIT/nSCHARGE . 

TOTAL  DAYS 

2NOLINEOF10A 

SROLMEOFIOA... 

SERVICE  CODE „ 

TOTAL  HOURS 

MOUNEOPIOe..... 
3ROUNEOF10e_. 


1-2 

3-B 

»-t7 

IS 

1S-21 

22-24 

25 

26 

27-28 

29 

30 

31-32 

33-34 

35-38 

37-38 

3».40 

41-44 

45-48 

48-50 

51-52 

53-S8 

57-80 


NUMERIC  '00'. 

NUMERIC. 

S-11  ALPHANUMERIC.  12-17  NUMERIC. 

"1"  IF  M,  "2"  IF  F. 

ENTER    r  IF  INOtAN.    2'  IF  ALASKAN.  '3*  IF  OTHER.  RIGHT  BLANK  FILL 

UNUSED  POSITIONS. 
BLANK  OF  NUMERIC. 
-1"  IF  Y.  "2"  IF  NO. 
"1"  IF  Y.  -2"  r  NO.  OR  BLANK. 
BLANK  OR  LEFT-ZERO  FILLED  NUMERIC. 
"V  IF  Y.  "2"  IF  NO.  OR  BLANK. 
"1"  IF  Y.  "2"  IF  NO.  OR  BLANK. 
BLANK  OR  NUMERIC. 
BLANK  OR  NUMERIC. 
BLANK  OR  NUMERKX 
BLANK  OR  ENTER  NUMBERS  CIRCLED. 

BLANK  OR  LEFT-ZERO  FILLED  NUMERKX  , 

-SEE  MSTRUCnONS  FROM  RECORD  P08.  37-4a 
—SEE  INSTRUCnONS  FROM  RECORD  POS.  37-40. 
BLANK  OR  NUMERC 
BLANK  OR  LEFT-ZERO  FILLED  NUMERIC 
-SEE  IN8TRUCIIUM8  FROM  RECORD  Wft  48-«. 
—SEE  MSTRUCTKMS  FROM  RECORD  POS.  4S-5K 
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ATGS  Keytapmq  Instructions— Coniinued 


11. 
1^ 

13. 

14. 

IS  ft  16. 

17. 

18. 


REFERRAL  COOES.. 


PRWHARY  PROBLEM  — — 

STATE  FUNDS  CODE — 

NEW/REOPEN  PROGRAM.. 

NEW/REOPEN  ATGS 

DISCHARQE 


STATE  10  NUMBER . 
SERVICE  MONTH.-. 
SERVICE  YEAR 


6t-72 

7S-74 

75-76 

77 

7t 

7» 

8046 

89-«0 
»l-«2 


Lootton  on  docMiwrO  or  ipMW  inttrucliom 


BLANK  AND/OR  NUMERC.  ENTER  2-OIGIT  CODES  LEFT  TO  RWHT,  RIGHT 
BLANK  FHX  ANY  UNUSS)  POSnX)N& 

BLANK  OR  NUMERIC 

ENTER  "1"  or  "r  FOR  BOX  CHECKED. 

ENTER  "1"  or -r  FOR  BOX  CHECKED  OR  BLANK. 

ENTBf  NUMBER  OF  BOX  CHECKED  (1-9  OR  BLANK. 

DONOTKEYTAPE. 

BLANK  OR  ALPHANUMERIC 

NUMERIC.  LEFT  ZERO  FILLED. 

NUMERK.  LEFT  ZERO  FILLED. 


FORM  NAME:  INITIAL  CONTACT    NO:  1 


6. 
7. 

& 


10. 
11. 


12. 
13. 


14. 
IS. 


16. 


17. 
18. 

19. 


RECORD  TYPE. 
PROGRAM  ID.... 


COMPONENT  CODE- 
CASE  NUMBER 

STAFF  CODE 


COUNTY  CODE. 


PRIMARY  PROBLEM. 


SECONDARY  PROBLEM.. 
STATE  FUNDS  CODE.. 

STATE  CLIENT  ID 

OPTIONAL  CODEC... 
OPTIONAL  COOED — 
SEX.. 


REFERRED  TO  PROGRAM . 

COURT  REFERRAL. 

ETHNKaTY 


TRIBE  CODE. 

DEGREE  OF  BLOOD 

IHSEUGIBLE — 


MARITAL 

Eliff>LOYED- 


OCCUPATION.. 

INCOME 

EDUCATKJN.™ 

OTHER 

SKia  DEVELOPMENT. 
HEALTH  INSURANCE... 

MEDICARE 

MEDKAID 


1-2 

3-8 

•-10 

11-18 

20-21 

22-24 

26-26 

27-28 

2»-30 

ai-39 

40-41 

42-43 

44 

45-46 

47-46 


66-57 
68 

59 

60 

61 

62-83 


VETERAN 

YEARS  ORINKING/ORUG.. 

YEARS  HEAVY  USE 

PREVKXJS  TREATMENT.-. 
PRIOR  TREATMENT-IHS ._ 
DEPENDENTS 


HOW  MANY.. 

BEEN  HOSPTTAUZED.. 
ALCOHOL  RELATED.... 

ARRESTED 

DWI. 


USED  ALCOHOL 

NUMBER  OF  DAYS 

USED  OTHER  DRUGS — 

NUMBER  OF  DAYS — 

TYPE  OF  DRUGS  CODE., 

ALCOHOL  STAGE 

PHYSK>L  STAGE 

EMOTIONAL  STAGE 


CULTURAL  STAGE. 
SPIRTUAL  STAGE.. 

RECOMMENDED: », 

DIFFERENCE  CODE-... 
ACTUAL  PLACEMENT.. 
PLACEMENT  TYPE  — 
REFERRAL  MADE 


REFERRAL  CODE... 
REFERRAL  CODE. 
SPIRITUAL  PREFERENCE.... 
SPIRITUAL  PREFERENCE... 

PRACnCE 

ORIGINAL  CONTACT  DATE . 


80-70 

71-72 

73 

74 

76 

78 

77 

78-79 

80-81 

82 

83 

84 

85-88 

87 

88 

88 

90 

91 

92-03 

04 

96-96 

97-98 

90 

100 

101 

102 

103 

104 

106-106 

107 

108 

108 

110-111 

112-113 

114-116 

116-117 

118 

119-124 


NUMERIC  or. 

NUMcHlw. 

NUMERIC. 

11-13  ALPHANUMERC.  14-19  NUMERIC 

BLANK  OR  NUMERC. 

BLANK  OR  NUMERC.  ' 

NUMERIC 

BLANK  OR  NUMERIC 

BLANK  OR  NUMERK. 

BLANK  OR  ALPHANUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERC. 

"riF  M.  "2"' IF  F. 

NUMERIC. 

BLANK  OR  NUMERIC. 

ENTER  NUMBER  CORRESPONDING  TO  BOX  CHECKB),  RK3HT-BLANK  FILL 

UNUSED  RELDS,  (i  e..  IF  BOXES  1  ft  3  CHECKED  ENTER  131. 
BLANK  OR  NUMERK:. 
BLANK  OR  NUMERC 

"1"  IF  YES.  "2"  IF  NO.  "3"  IF  NONE  AVAILABLE. 
ENTER  NUMBER  OF  FIRST  BOX  CHECKED. 
"1"  IF  YES,  "2"  IF  NO. 
BLANK  OR  NUMERK:. 
BLANK  OR  NUMERC  OR  ZEROS. 
ENTER  NUMBER  ORCLEO.  LEFT-ZERO  FttlED. 

BLANK  OR  NUMERK:. 

-V  IF  YES,  "2"  IF  NC 

-1"  IF  YES,  "Z-  IF  NO. 

"1"  IF  YES,  "2"  IF  NO. 

"1"  IF  YES.  "2"  IF  NO. 

"1"  IF  YES,  "2"  IF  NO. 

LEFT  ZERO^ILLED  NUMERC 

BLANK  OR  LEFT  ZERO-FILLED  NUMERIC 

"1"  IF  YES,  "2"  IF  NO. 

BLANK  OR  "I"  IF  YES. -2"  IF  NO.  ••3"  IF  UNKNOWN. 

-r  IF  YES,  "2"  IF  NO. 

BLANK  OR  NUMERIC 

"1"  IF  YES,  "2"  IF  NO. 

"1"  IF  YES.  "Z-  IF  NO.  OR  BLANK.  , 

"1"  IF  YES.  ••2"  IF  NO. 

-r  IF  YES.  "Z-  IF  NO.  OR  BLANK. 

"1"  IF  YES,  ••2"  IF  NO. 

BLANK  OR  LEFT-ZERO  FILLED  NUMERC. 

"1"  IF  YES,  "Z-  IF  NO. 

BLANK  OR  LEFT-ZERO  RLLED  NUMERIC 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERC 

BLANK  OR  NUMERC 

BLANK  OR  NUMERC 

BLANK  OR  ENTER  NUMBER  OF  FIRST  BOX  CHECKED. 

BLANK  OR  NUMBIIC. 

ENTER  NUMBER  OF  FIRST  BOX  CHECKED  (1-7). 

BLANK  OR  ENTER  LETTER  OF  BOX  (A-F)- 

BLANK  OR  "I"  IF  YES.  "2"  IF  NO. 

BLANK  OR  NUMERC 

BLANK  OR  NUMERC 

BLANK  OR  NUMERC 

BLANK  OR  NUMERC  ^ 

-1- IF  REGULAR, -r- IF  OCCASCNAL.  "3- IF  NEVER.  OR  BLANK.     ^^ 

BLANK  OR  NUMERC  (MMDDYY  FORMATV  AS  REOOWBJ.  L&T-ZERO  FlU 
ANY  2«IGIT  FIELD. 
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FietdName 


DATE  FORM  COMPLETED.. 


Location  on  documents  or  special  instructiona 


NUMERIC  (MMDDYY  FORMAT).  AS  REQUIRED.  LEFT-ZERO  FtVL  ANY  2-OIGIT 
FIELD. 


FORM  NAME:  DISCHARGE  REPORT     NO  7 

RECORD  TYPE .„ 

1-2 
3-8 

9-10 
11-19 
20-21 
22-24 
25-26 
27-28 
29-37 
38-39 
40-41 
42-47 

48-53 
54 

55-60 

61 

62 

63-67 

66-72 

73 

74 
75 
76 
77 
78-83 

NUMERIC  "Or. 

PROGRAM  ID 

NUMERIC. 

COMPONENT  CODE 

' 

NUMERIC. 

CASE  NUMBER. ~            .     

11-13  ALPHANUMERIC.  14-19  NUMERIC. 

STAFF  CODE 

BLANK  OR  NUMERIC. 

COUNTY  CODE  .„ 

PRIMARY  PROBI FU     



BLANK  OR  NUMERIC. 
NUMERIC. 

STATE  FUNDS  CODE 

STATF  ClIpNT  ID      , , 

BLANK  OR  NUMERIC 
BLANK  OR  ALPHANUMERIC. 

OPTIONAL  CODEC.™        ._.         

BLANK  OR  NUMERK;. 

ncTinNAi  mnpn        

BLANK  OR  NUMERK:. 

1. 

DATE  OF  ADMISSION .. ._ 

NUMERK:  (MMDDYY  FORMAT)  LEFT-ZERO  FILLED  EACH  2-DIGlT  FIELD  IF 

2. 

DATE  OF  DISCHARGE ; 

NECESSARY. 
•ee  instructions  tor  42-47. 

3. 

4. 

5. 

DISCHARGE  FROM 

SERVICES  USED i 

DISCHARGE  REASON...„. 

ENTER  LETTER  OF  BOX  CHECKED  (A-M). 

ENTER  FIRST  6  LETTERS  LEFT  TO  RK3HT.  RIGHT-BLANK  FlU  ANY  REMAIN- 
ING POSITK3NS. 
ENTER  LETTER  OF  FIRST  BOX  CHECKED. 

6. 

CUENT  GOALS  STATUS 

ENTER  NUMBER  OF  BOX  CHECKED. 

7. 

ADMISSION  STAGES 

BLANKS  OR  ENTER  COLUMN  OF  NUMBERS  UNDER  ADMISSION. 

8 

9. 
ID. 

DISCHARGE  STAGES 

USING  WHAT 

USING  ALC/DRG/SUB 

DISCHARGE  PLAN  NEGOT 

DISCHARGE  TO......    .    „    J. 

BLANKS  OR  ENTER  COLUMN  OF  NUMBERS  UNDER  DISCHARGE. 

ENTER  "1"  IF  ALCOHOL  CIRCLED,  "2"  FOR  DRUG.  '»3"  FOR  SUBSTANCES.  ••4" 

IF  MORE  THAN  ONE  ITEM  CIRCLED. 
-riF  YES.  "2"  IF  NO.  "3"  IF  UNKNOWN. 
••1"  IF  YES.  "2"  IF  NO.  OR  BUNK. 
ENTER  LET  TfcR  CHECKED  IN  CR  *  COLUMN. 
ENTER  LETTER  CHECKED  IN  CD  *  COLUMN. 

DATE  FORM  COMPLETED 

BLANK  OR  NUMERIC  (MMDDYY  FORMAT)  AS  REQUIRED.  LEFT  ZERO-Fia 
EACH  2-DIGrr  FIELD. 

FORM  NAM 


FORM  NAME:  FOLLOW-UP  STATUS     NO:  6 


RECORD  TYPE _ 

PROGRAM  ID „ 

COMPONENT  CODE 

CASE  NUMBER 

STAFF  CODE .._ 

COUNTY  CODE ..._ 

PRIMARY  PROBLEM 

STATE  FUNDS 

STATE  CUENT  ID 

OPTIONAL  CODE  C 

OPTIONAL  CODE  D 

TYPE  STATUS  REPORT . 
MOVED/DIED „ 


CLIENT  STATUS.... 

CLIENT  STAGE 

EMPLOYED 

OCCUPATION 

INCOME 


SKia  DEV./TRNG 

MARITAL ™ 

HOSPITAUZED 

ALCOHOL  RELATED.... 

ARRESTED 

DWl 

USED  ALCOHOL 

NUMBER  DAYS 

USED  OTHER  DRUG& 

NUMBER  DAYS - 

TYPE  CODE 

DAYS  LAST  DRINK 

DATE  FORM  COMPLETED.. 


1-2 
3-6 

9-10 
11-19 
20-21 
22-24 
25-26 
27-28 
29-37 
36-39 
40-41 
42 
43 


45-49 

50 

51-52 

53-57 

58 

59 

60 

61 

62 

63 

64 

65-66 

67 

68-69 

70-71 

72-74 

75-80 


NUMERK:  '08'. 

NUMERIC. 

BLANK  OR  NUMERIC. 

11-13  ALPHANUMERIC.  14-19  NUMERIC. 

BLANK  OR  NUMERK:.  -  . 

BLANK  OR  NUMERIC. 

NUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  ALPHANUMERIC. 

BLANK  OR  NUMERIC. 

BLANK  OR  NUMERIC 

ENTER  NUMBER  OF  BOX  CHECKED. 

BLANK  OR  NUMERC 

IF  QUESTKJN  2  IS  CHECKED.  SKIP  REST  OF  RECORD  AND  ENTER  DATE  ON 

BOTTOM  OF  FORM  (RECORD  POSITION  75-80). 
ENTER  LETTER  OF  BOX  CHECKED. 
BLANK  OR  NUMERK;. 
"1"  IF  YES.  "2"  IF  NO. 
BLANK  OR  NUMERK:. 
BLANK  OR  LEFT-ZERO  FILLED  NUMERIC. 
"1"  IF  YES.  "2"  IF  NO. 
ENTER  NUMBER  OF  BOX  CHECKED. 
"1"  IF  YES.  "2"  IF  NO. 
"1 "  IF  YES.  "2"  IF  NO.  OR  BLANK. 
"1"  IF  YES. -y' IF  NO. 
"I"  IF  YES.  "2"  IF  NO.  OR  BLANK. 
"I"  IF  YES.  "2"  IF  NO. 
BLANK  OR  LEFT-ZERO  FIUED  NUMERIC. 
"1"  IF  YES,  "2"  IF  NO. 
BLANK  OR  LEFT-ZERO  FILLED  NUMERIC, 
BLANK  OR  NUMERIC. 

BLANK  OH  LEFT-ZERO  FILLED  NUMERIC  OR  "NA", 
NUMERIC  (MMDDYY  FORMAT). 
LEFT-ZERO  FlU  EACH  TWaDIGIT  FIELD  IF  NECESSARY. 


FORM  NAME:  SERVICES  REPORT     NO.  9 


RECORDTYPE.™ 

MONTH 

YEAR. 


PROGRAM  ID 

COMPONENT  CODE. 


1-2 

3-4 

5-6 

7-12 

13-14 


NUMERIC  -09'. 

LEFT-ZERO  FIUED  NUMERIC. 

LEFT-ZERO  FILLED  NUMERIC. 

NUMERIC. 

NUMERIC. 


UMI 
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FntdNama 


fJY  2-OIGIT 


CASE  NUMBER- 
STAFF  CODE. 


COUNTY  CODE ~ 

PRIMARY  PROBLEM ... 
STATE  FUNDS  CODE.. 
STATE  CLIENT  10 ._.... 
OPTIONAL  CODE  C... 
OPTIONAL  COOED. -.. 
DAY  OF  MONTH.. 


COMPONENT  MONTH.. 

STAFF  CODE 

SERVICE  CODE 

TOTAL  HOURS 


Y  REMAIN- 


2. 

3. 

4. 

5. 

6. 


14  ADDITIONAL  UNES  OF  DATA,  SAME  FORMAT 
AS  POSITIONS  46-56. 

TREATMENT  PLAN  NEG 

TREATMENT  PLAN  PROG 

ARRIVE  AT  AGENCY 

ACCEPTED  FOR  SERVICE 

IHS-NEW/REOPEN«X)NT_.. 

PflOG-NEW/REOPEN/CONT 

COMP.-NEW/REOPEN/CONT 

REFERRALS  OUT _ 


Record 
position 


STATUS 

COMPONENT  CODE- 
TOTAL  DAYS.. 


4  ADDnX)NAL  UNES  OF  DATA,  SAME  FORMAT 

AS  POSITIONS  224-230. 
DATA  FORM  COMPLETED 


15-23 
24-25 
26-28 
29-30 
31-32 
33-41 
42-43 
44^5 
46-47 
46-49 
50-51 
52-53 
54-66 


57-210 

211 
212 
213 
214 
<  215 
216 
217 
216-223 

224-226 
227-226 
229-230 
231-256 

259-264 


Location  on  documents  or  tpecW  inslructtons 


15-17  ALPHANiJMERlC.  16-23  NUMERIC 

BLANK  OR  NUMERIC 

BLANK  OR  NUMERIC. 

NUMERKX 

BLANK  OR  NUMERIC 

BLANK  OR  ALPHANUMERIC 

BLANK  OR  NUMERIC 

BLANK  OR  NUMERIC 

BLANK  OR  LEFT-ZERO  FILLED  NUMERIC 

BLANK  OR  NUMERIC. 

BLANK  OR  ALPrHANUMERIC 

BLANK  OR  NUMERIC. 

54-65  LEFT-ZERO  FILLED  NUMERIC.  NO  DECIMAL  POINT. 

56  NUMERIC,  ZERO-FILL  TENTH'S  POSITION  IF  ONLY  WHOLE  NUMBER  EN- 
TERED. 

ENTER  EACH  11-DlUlT  FIELD  DISREGARDING  ANY  IMBEOOED  BLANK  UNE. 
RIGHT-BLANK  FILL  UNUSED  FIELDS. 

"V  IF  YES,  "?•  IF  NO.  OR  BLANK. 

•■r  IF  YES.  *"2"  IF  NO.  OR  BLANK. 

"1"  IF  YES,  "2"  If  NO,  OR  BLANK. 

"1 "  IF  YES,  "Z-  IF  NO,  OR  BLANK. 

•'1    2  OR  3"  FOR  NEW,  REOPEN  OR  CONTINUE  RESPECTIVELY  OR  BLANK. 

"1    2  OR  3"  FOR  NEW.  REOPEN  OR  CONTINUE  RESPECTIVELY  OR  BLANK. 

"1    2  OR  3"  FOR  NEW.  REOPEN  OR  CONTINUE  RESPECTIVELY  OR  BLANK. 

BLANK  4 /OR   NUMERIC.   ENTER  2-DIGIT  CODES  LEFT  TO  RKiHT.  RK3HT 
BLANK  Fia  ANY  UNUSED  POSITIONS. 

ENTER  NUMBERS  ORCLED  OR  BLANK. 

BLANK  OR  NUMERIC. 

BLANK  OR  LEFT-ZERO  FILLED  NUMERIC. 

EHTER  EACH  9-DIGIT  FIELD  DISREGARDING  ANY  IMBEDDED  BLANK  UNE, 

RKiHT-BLANK  FILL  UNUSED  FIELDS.  ^^ 

BLANK  OR  NUMERC  (MMDOYY  FORMAT)  AS  REQUIRED,  LEFT-ZERO  FlU 
ANY  2-OK>(T  FIELD. 


FORM  NAME:  SERVICES  REPORT-CONTINUATION    NO:  9A 


RECORD  TYPE. 
PAGE 


MONTH 

YEAR 

PROGRAM  ID 

COMPONENT  CODE- 
CASE  NUMBER 

STAFF  CODE. 


COUNTY  GOOE. 


I  DATE  ON 


PRIMARY  PROBLEM  ..„ 
STATE  FUNDS  CODE..- 
STATE  CLIENT  CODE- 
OPTIONAL  CODEC 

OPTIONAL  CODE  D 

DAY  OF  MONTH 

COMPONENT  CODE — 

STAFF  CODE 

SERVICE  CODE...- 

TOTAL  HOURS 


36  ADDITIONAL  LINES  OF  DATA,  SAME  FORMAT 
AS  POSITIONS  47-67. 


CHARACTERS  "OA*  (NUMERIC  0) 
NUMERIC. 

left-zero  filled  numeric 
left-zero  rlled  numer«. 
numerk;. 

16-16  ALPHANUMERC,  19-24  NUMERIC. 

BLANK  OR  NUMERIC 

BLANK  OR  NUMERIC. 

NUMcRIC 

BLANK  OR  NUMcRiC. 

BLANK  OR  ALPHANUMERKl 

BLANK  OR  NUMERKl 

BLANK  OR  NUMERK:. 

LEFT-ZERO  FILLED  NUMEPK;. 

BLANK  OR  ALPHANUMERIC. 

NUMERIC 

55-56  LEFT-ZERO  FILLED  NUMEPIC.  NO  DEOMAt  POINT.  ^^ 

57  NUMERIC.  ZEHO-Fia  TENTHS  POS.TTON  IF  ONLY  WHOLE  »**«CT  B»- 

ENTER  EACH  H-DWIT  FIELD  DISREGARDING  ANY  MBBXEO  BLANK  UC 
RK3HT-6LANK  FHX  UNUSED  FIELDS. 


FORM  NAME:  ACTIVITY  REPORT    NO:  10 


RECORD  TYPE.. 

MONTH 

YEAR. 


PROGRAM  ID 

COMPONENT  CODE 

STAFF  CODE  .„ 

STAFF  TYPE  _ 

DIRECT  SERVICE  STAFF . 


TYPE  SESSION 

TARGET  GROUP- 
NUMBER  OF  PEOPLE.. 


21  AOOmONAL  LINES  OF  DATA.  SAME  FORMAT 
AS  POSITIONS  19-27. 

CONFERENCE  S  WORKSHOPS 

mSERVICE  TRAINING 

STAFF  MEETINGS 

LEAVE 


1-2 
»-4 
5-6 

7-12 

1»-14 

16-16 

17 

16 


19-21 
22-23 

24-27 
26-216 


217-219 
220-222 
223-225 
226-228 


numerk;io. 

left-zero  filleo  numeric. 

left-zero  filled  numehc 

NUMERIC 

••1.  2.  3  OR  4"  FOR  REG  .  CHR.  VOLUN..  OR  CETA.  RESPECTIVELV. 

••1"  IF  YES.  '•?■  IF  NO.  _  ^ ,„,.^ 

UNDER  PREVENTION  AND  COMMUNITY  EDUCATION;  (AU  ROWS  EXCEPT 

BOTTOM  ONq. 
LEFT-ZERO  FIUED  NUMERIC. 

LEFT-ZERO  FILLED  NUMERIC.  ..«,«.,.»«.«.«, 

ENTER  EACH  9-D»GrT  FIELD  DISREGARDING  ANY  BLANK  UNES.  RKSHT-BLANK 

Fia  UNUSED  FIELDS. 
TOTAL  ROW: 

FOR  Aa  REMAINING  FIELDS.  BLANK  OR  LEFT-ZERO. 
FILLEO  NUMERIC  NO  DEOMAL  POINTS.        _„,^   ^^^^^^  ___  ___^ 

AU  TOTAL  FIELDS  ARE  THREE  DKSfTS  EXCEPT  'HOSE  NOTED  BEU3W; 
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FieklName 

Record 
position 

Location  on  documents  or  special  In8tniclk>ns 

SUPERVISION  OF  STAFF    

RFPORT  TO  TRI()AI   CNCt           

229-231 
232-234 

235-237 
238-240 
241-243 
244-246 
247-249 
250-252 
253-255 
256-258 
259-261 
262-264 
265-268 
269-271 
272-273 
274-277 
278-280 
281-263 
284-286 

^ 

ATOR                                                        

PLANNING  a  DEVELOPMENT...       

GENERAL  ADMINISTRATION 

INPATIENT  DIRECT  HOURS 

OUTPATIFNT  DIRFCT  HOt.lHS                

PREVENTON-INOIVIOUALS- ^..... 

TRAVEL  DIRECT<ajENT 

TRAVFL  INDIRFCT 

^ 

OTHER _ 

INFORMATION  INQUIRIES 

CONTACTS  FOR  INFO. _ _ J 

SESSION  CODE 

4  DIGIT  FIELD. 
BLANK. 

TARGET  GROUP. 

PERSONS  IN  GROUP _ 

HOURS  PRFPARATION  .    , 

BLANK-2  DIGIT  FIELD. 
4  DIGIT  RELD. 

HOURS  PRESENTATION     

TOTAL  HOURS _ 

- 

FORM  NAME:  ACTIVITY  REPORT— CONTINUATION    NO  10A 


RECORD  TYPE. 


NUMERIC '11'. 

THIS  RECORD  IS  IDENTICAL  TO  FORM  NO. 
CODE. 


10  EXCEPT  THE  RECORD  TYPE 


Record  Format  Control  Ust  of  Fields 

[COMIS  Client  Demographics] 

FnUname 

Stwts 

Lsngih 

Ends 

FMtogIc 

XS      Lengthtogk; 

1 
7 
13 
17 
22 
24 
26 
35 
36 
43 
46 
47 
54 
56 
S» 
58 
62 
65 
86 
74 
77 
80 
81 
82 
83 
84 
85 
88 
90 
94 
96 
99 
100 
102 

6 

8 

4 
5 

2 

2 

9 

1 
7 
3 
1 
7 
2 
2 
1 
3 
3 
1 
8 
3 
3 
1 
1 
1 
1 
1 
1 
4 
4 
2 
3 
1 
2 
1 

6 

12 
16 
21 
23 
25 
34 
35 
42 
45 
48 
53 
55 
57 
58 
61 
64 
65 
73 
76 
79 
80 
81 
82 
83 
84 
85 
89 
93 
95 
98 
99 
101 
102 

Blanks 

BIwks 

BiMiks 

Blanks 

BlarAs -_.-.-. 

Blanks 

Blanks 

Blanks 

Blanks -. 

Blanks - 

BIwiks 

BiMks. 

Zaio/Blank-. 
Zero/Btank.- 

BiMiks 

Zero/Blank-. 
Zero/Blank-. 
Blanks..——-. 

Blanks -. 

Zero/Blank-. 
Zero/Blank.. 

Bimks 

Btaiks 

Blanks — 
Blanks- 
Blanks - 

BIwiks 

Blanks 

Blanks 

.—         Truncate. 

Semite  Dat«  

M .  .,,  ,',i  Truncate, 

Trurwate. 

...—..      Truncala. 

ContM^ „ 

FdlcMMjp  Months _ 

-.  Truncate. 

CSant  ID ,. 

„  Truncate. 

CienlAgeRNG 

-    -.  Truncate. 

citeninoa ,                    

.  -  Truncate. 

, Tivnce*^ 

Cinnl  $«nt uMMMn  ...                  M  ..                                                               i 

Truncate 

Tnxicate. 

^■rwM.  ^iiililiii-. 

Truncate. 

^■r  nnrlMni   ^--  *-*  -     - 

Truncate. 

In  TnntTIWt H» ,,..,.-...m »« ,, 

Truncate. 

Alcolwl  Days..-.           „ 

— .„—  Trurtcale. 

Ou^Oays .    

TrurKate, 

Drug  Combination-.       _                   

TrurtcM*. 

l>UQTypA 

Truncate. 

Ho«pit^n.iy»          

TrurKate. 

Truncate. 

**p'f?(*  stage                    

Fmalional  Stagn 

SncMfitag*              

Truncate. 

CuflmiSla^ 

BttyauenlSf^ 

Truncate 

^— —  —  —  .^ ..-  —  J—  -J  ft!  J  M  -  ^  -  —a 

. .  Truncate. 

AduH  Ptecamant _ 

Truncate 

Diftartnce  Rettflon .     ^. 

Blanks 

Zaco/Blank.-. 
Blanks — 

Bl«*s 

Blanks.——. 

•flp<in('it  Dsys , ,- M m J. ...J  J H 

Tffi«w««ta 

Goal  Attammanf  ...„„,,„, «.»„..• « 

Trur>cate 

TDC  Reason 

DisdMrge  PIM.               _ 

TfiMmate 

RECORD  FORMAT  CONTROL  LIST  OF  FIELDS 
[COMIS  event  Sen«:es] 


Fieklneme 


UMI 


Program. 
SemtceOale 
Component- 
PrcMlder  ..-.-. 
Contact.-..-.* 
OienilO 


Starts 


1 
7 
13 
17 
22 
24 


Length 


Ends 


8 
12 
16 
21 
23 
32 


FMLoglc        XS     LsngthLogie 


Blenks. 
Blanks. 
Blanks. 
Blanks. 
Blanks. 
BIwiks. 


Tnawate. 
Truncate. 
Truncate. 
Truncate. 
Tnmcate. 
Truncata 
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RECORD  FORMAT  CONTROL  LIST  OF  FIELDS— Continued 
[COMIS  CNent  Servicas] 


HeMnanw 


Client  Age  Range.. 

Client  DOB 

CKentTritM ~. 

Qient  Sax _. 

Client  Community.. 

Record  Order 

Servtcel 

Serv<ce2 

Secvioe3 ........».«».. 

Se(vice4 

ServioeS 


Services.. 
Service?. 


Services.... 
ServicelO.. 
Servicell.. 


Stwt* 


33 
34 
41 
44 
45 
52 
54 
63 
72 
61 
90 
99 
106 
117 
126 
135 
144 


Langttt 

Endt 

33 

40 

43 

44 

51 

53 

62 

71 

80 

89 

96 

107 

116 

125 

134 

143 

152 

RRtogic         XS      LangthLogic 


Record  Format  Control  List  of  Fields 

[COMIS  Program] 


Fieldname 


COMIS  Program. 

Fiscal  Year 

Director 

Fund  CAT1 

FundCAT2 


FundCAT3 

FundCAT4 

Staff  Total 

IKS  Staff 

Male  Staff 

Female  Staff 

Indtei  Staff 

NON  Indian  Staff 

Salary  Average.. 


Salwy  PCT  IHS  Funded.. 

IHS  Funds  Direct 

IHS  Funda  lndkact..._...«. 

IHS  Indirect  Rale »..».. 

Outpatients  to  See 

Smoke  Free 

CAC 

NAC ..- 

PSY 

SW . 

FT 

RT 

AT 

PHY 

NUR ». 

ED 

ADM . 

SPT 

OCC 


Starts 


ONC 

CON..„ 

VOL 

STU 

OTH-CC.... 

ADC 

FT-JO 


&N-JD.. 


ADE. 
RT-JD. 
AT.OD.. 
MED..... 


ED-JO..... 

AFT 

OC-JO 

ADM->IO.. 


VOt-JO.. 
STU->K).. 


1 

7 

9 
44 
47 
SO 
53 
56 
59 
62 
65 
66 
71 

74 

79 
62 
92 
102 
105 
110 
111 
114 
117 
120 
123 
126 
129 
132 
135 
136 
141 
144 
147 
150 
153 
156 
159 
162 
166 
166 
171 
174 
177 
160 
183 
186 
186 
192 
195 
196 
201 
204 


Length 


Ends 


6 

6 

2 

8 

35 

43 

3 

46 

3 

49 

3 

,  52 

3 

55 

3 

56 

3 

61 

3 

64 

3 

67 

3 

70 

3 

73 

5 

76 

3 

81 

10 

91 

10 

101 

3 

104 

5 

100 

1 

110 

3 

113 

3 

116 

3 

110 

3 

122 

3 

125 

3 

128 

3 

131 

3 

134 

3 

137 

3 

140 

3 

143 

3 

146 

3 

149 

3 

152 

3 

155 

3 

156 

3 

161 

3 

164 

3 

167 

3 

170 

3 

173 

3 

176 

3 

179 

3 

182 

3 

165 

3 

186 

3 

191 

3 

194 

3 

197 

3 

200 

3 

203 

3 

206 

FM  logic 


XS   Lengitt  logic 


Blanks...- Tnmcate. 

Zero/Blank Truncate. 

Blanks Truncate. 

Blanks Tnjncale. 

BIwiks Truncate. 

Blanks Tnjncs«a. 

Blanks Truncata. 

Zeroes Tninctla. 

Zeroes Tnmcala. 

Zeroes. Tnincala. 

Zaroaa Trwcale. 

Zeroes Tnincala. 

Zeroes Truncate. 

Zeroea Tnmcale. 

Zeroes Tnjncale. 

Zeroes ~...  Truncate. 

Zeroes Tnjncale. 

Zeroes -  Tnjncate. 

Zeroea Truncate. 

Zaroaa Tnjncate. 

Zeroea Truncate. 

Zeroea Tnmcate. 

Zeroes Tnjncate. 

Zeroea...., Tnjncate. 

Zeroes. Tnmcale. 

Zeroes Truncate. 

Zeroes Tnmcate. 

Zeroea Tnjncate. 


Zeroea Tnjncate. 


Zeroea.- 
Zeroes... 
Zeroes.- 


Zsroes~ 
Zeroes- 
Zeroes.. 
Ze 


Zeroes... 
Zeroes... 
Ze 
Z( 

z< 

Zi 


Zeroea—. 

Zeroea—.. 

Zeroea--. 

Zeroes..-. 

Zeroes — 

Ze 

Ze 


Zeroea... 


Truncate. 
Tnjncate. 
Tnjncate. 
Truncate. 
Tnjncate. 
Tfuncale. 
Truncete. 
Tnjncate. 
Truncate. 
Tnjncale. 
Truncate. 
Truncate. 
Tnjncate. 
Tnjncale. 
Truncate. 
Tnjncate. 
Tnjncale. 
Tnjncate. 
Tnjncate. 
Tnjncate. 
Tnjncale. 
Tnjncale. 
Trurwaie. 
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Record  Format  Control  List  of  Fields— Continued 

[COMtS  Program] 


Raid  name 


OTH-JO 

NOHSGRAO. 

HS  GRAO. 

aart 

BA/BS.. 
MA/MS.. 

MD/PHO 

Ottwr  ED  LVL.. 

DTX-Typa 

DTK-Ftmt 

DTX-Bed^ 

OTX-OCC 

DTX-IHS.: 

DTX-TOT 

PRT-Typa . 

PRT-F.ind„ 

r^  T  *0^oB M 

PRT-0CC„ 
PBT-IHS.... 
PRT-TOT... 
HWH-Typa.. 
HWH-Fund.. 
HWH-eeds.. 
MWH-OCC.. 
HWM-IHS._ 
HWH-TOT  _ 
TLC-Type..„ 
TLC-Fi«J_ 

TLOSada 

TLC-OCC 

TLC-IHS 

TLC-TOT 

GRH-Type 

GRH-Fund 

GRH-8«1«. 

GRH-OCC 

GRH^HS 

GRH-TOT 

FGH-Typa 

FGH-Fund 

FGH-B«d> 

FGH-OCC 

FGH.*IS 

FGH-TOT___.. 

TFH-Type 

TFH-Fund..r~~ 

TFH-Beda 

■frH-OCC 

TFH-IHS 

TFH-TOT „.. 

DIC-Type -.. 

D(C-Fund _. 

D»G-Bal» 

DtC-OCC 

DIC-IHS 

DIC-TOT 

OPT-Type 

OPT-Fund 

OPT^OCC 

OPT-IHS 

OPT-TOT 

AFT-Typa 

AFT-Fund 

AFT-OCC 

AFT-tHS 

AFT-TOT 

DtA-Typa 

DIA-Fund ^ 

DIA^OCC 

DIA-IHS 

DiA-TOT 

DIB-Type 

OIB-Fund 

DIB-OCC 

DIB-IHS ir. 

DtB-TOT 

PRV-Typa 

PRV-Fund 


-i... 
"T- 


Starts 


UMI 


207 
210 
213 
216 
219 
222 
225 
228 
231 
232 
233 
235 
238 
241 
244 
245 
246 
248 
251 
254 
257 
258 
258 
261 
264 
267 
270 
271 
271 
274 
277 
280 
283 
284 
285 
287 
290 
293 
296 
297 
298 
300 
303 
306 
309 
310 
311 
313 
316 
319 
322 
323 
324 
328 
329 
332 
335 
336 
337 
340 
343 
346 
347 
348 
351 
354 
357 
358 
350 
362 
385 
368 
368 
370 
373 
376 
379 
380 


Length 


Ends 


209 
212 
215 
216 
221 
224 
227 
230 
231 
232 
234 
237 
240 
243 
244 
245 
247 
250 
253 
256 
257 
256 
260 
263 
266 
269 
270 
271 
273 
276 
279 
282 
283 
284 
286 
289 
292 
295 
296 
297 
299 
302 
305 
308 
309 
310 
312 
315 
318 
321 
322 
323 
325 
328 
331 
334 
335 
336 
339 
342 
345 
346 
347 
350 
353 
356 
367 
358 
361 
364 
367 
368 
369 
372 
375 
378 
379 
380 


Fill  logic    XS   Length  logic 


Zeroes Tnmcsle. 

Zeroes Tnjncale. 

ZflfOffS--!.. Tfuncjite. 

Zeroes . Truncate. 

Zeroes Tnmcate. 

Zeroes.....—— ....-~...  Truncate. 
Zeroee.....«— _.»....—..  Truncate. 

Zeroes Tnincaie. 

Blanks —  Tnjnate. 

Blanks Truncate. 

Zero/Blank Truncate^ 

Zero/Blank „.  TnmcDm. 

Zero/Blank Truncate. 

Zero/Blank Tnmcale. 

Blanks -...  Tnjncata. 

Blanks Truncate. 

Zero/Blank Truncate. 

Zero/Blank.......... Tnmcata. 

Zero/Blank .' Tnjncate. 

Zero/Blank Tnjncate. 

Blanks Truncate. 

Blanks.... Truncate. 

Zero/Blank Tnmcate. 

Zero/Blank Tnmcata. 

Zero/Blank — Tnmcale. 

Zero/Blank Tnmcate. 

Blanks -..  Tnmcale. 

Blanks Truncate. 

Blanks : Truncate. 

Zero/Blank.... Tnmcale. 

Zero/Blank Truncate. 

Zero/Blank Tnmcale. 

Blanks Tnmcate. 

Blanks - Truncate. 

Zero/Blank Tnmcale. 

Zero/Blank Tnmcate. 

Zero/Blank Tnmcate. 

Zero/Blank Tnmcale. 

Blanks Tnmcate. 

Blanks Tnmcate. 

Zero/Blank Truncate. 

Zero/Blank Truncate. 

Zero/Blank —  Tnmcale. 

Zero/Blank Tnmcale. 

Blanks Tnmcale. 

Blanks Truncate. 

Zero/Blank y —  Tnmcale. 

Zero/Blank Tnmcale. 

Zero/Blank Truncate. 

Zero/Blank Tnmcale. 

Blanks ....~.~~ Tfurtcata. 

Blanks Truncate. 

Zero/Blank  ..„ Tnmcate. 

Zero/Blank Tnmcale. 

Zero/Blank Truncate. 

Zero/Blank Truncate. 

Blanks ~ Tnmcate. 

Blanks Tnmcata. 

Zero/Blank Truncate. 

Zero/Blank Tnmcate. 

Zero/Blank Tnmcate. 

Blanks .. Tnmcate. 

Blanks Truncate. 

Zero/Blank Tnmcats. 

Zero/Blank Tnmcate. 

Zero/Blank Truncate. 

Blanks Tnmcate. 

Blanks Tnmcate. 

Zero/Blank..... Tnmcate. 

Zero/Blank Tnmcate. 

Zero/Blank Tnmcale. 

Blanks Truncate. 

Blanks Tnmcate. 

Zero/Blank Tnmcate. 

Zaro/Blank.. Tnmcata. 

Zero/Blank Tnmcale 

Blanks —  Tnmcale. 

Blanks..- „ Truncate. 
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Record  Format  Control  List  of  Fields— Continued 

[COMIS  Program] 


FMdrtanw 


PRV-OC«. 
PRV-IHS... 
PRV-TOT.. 
Addren..... 

C«y 

Stat* 

ZIP 


Staita 


381 
384 

387 
390 
480 
490 
492 
503 


Langth 


3 
3 
3 

70 

30 

2 

11 
12 


ErNla 


383 
386 
389 

458 
489 
491 
502 
514 


FHIogic         XS      Langlhlogic 


Zaro/Blank Truncal*. 

Zaro/Btank Truncala. 

Zaro/Blai* Trwtcala. 

Bl«*a Trur«ala. 

Bl«*a Truncala. 

Bianka Truncala. 

Blv*a Tnmeaia. 

Bianka Truncala. 


K.  Community  Health  Representative 
Information  System  (CHRIS) 

1.  Reporting  Requirement 

a.  A  one  line  entry  is  required  to  be 
completed  on  a  Community  Health 
Representative  (CHR)  Activities  Report 
form  for  each  CHR  service  that  was 
provided  on  the  day  to  which  the  form 
applies.  Continuation  CHR  Activities 
forms  (containing  all  header  information 
as  well  as  CHR  activity  line  entries)  are 
to  be  completed  if  all  CHR  services 
provided  on  a  reporting  day  cannot  all 
be  reported  on  a  single  CHR.  Activities 
form.  CHR  Activities  forms  are  to  be 
completed  during  one  sample  week  (a  7- 
day  week]  per  month  in  accordance 
with  the  CHR  sample  reporting  week 
schedule  to  be  specified  by  the  IHS 
Headquarters  Director  of  the  CHR 
Program. 

b.  The  CHR  Activities  Report  User 
Manual  provides  complete  definitions 
and  procedures  for  reporting  into  the 
Community  Health  Representative 
Information  System  (CHRIS). 

c.  Each  CHR  Program,  in  cooperation 
with  their  respective  IHS  Area  Office 


CHR  Coordinator,  will  determine 
procedures  for  collecting  CHR  Activities 
data  and  creating  automated  records  in 
the  format  described  in  the  next  section. 
Options  include: 

(1)  Key-entry  of  forms  at  the  CHR 
Program. 

(2)  Key-entry  of  forms  at  the  Area. 

(3)  Key-entry  of  forms  by  a  contractor. 

(4)  Key-entry  of  forms  at  the  service 
unit. 

d.  Records  will  be  consolidated  at  the 
Area  level  and  forwarded  to  the 
Division  of  Data  Processing  Services 
(DDPS)  at  Albuquerque  no  later  than 
two  weeks  after  the  last  day  of  each 
sample  reporting  week. 

e.  The  contractor  will  be  required  to 
submit  on  a  quarterly  basis  a  report  to 
the  Area  Office  which  analyzes  the 
differences  between  projected  and 
actual  services,  and  explains  major 
differences. 

2.  Record  Formats 

a.  The  CHR  Activities  record  contains 
individuals  patient  encounter  and/or 
group  encounter  information.  Each 
record  is  proposed  as  39  characters  in 

CHR  Activities  Record 

[Nola:  AR  fiaUa  wa  raquirad  reporting  llaMs] 


length.  These  specifications  may  be 
slightly  modified  after  systems  design 
work  is  completed. 

b.  The  proposed  format  of  the  CHR 
Activities  record  is  shown  in  Figures  K- 
1  throui^  K-3. 

c.  A  draft  CHR  Activities  Report  form 
is  included  in  Appendix  A. 

3.  Transmission  Media 

a.  CHR  Activities  records  for  each 
Area  are  generally  mailed  to  DDPS  on 
nine  track  unlabeled,  unblocked 
EDCDIC  tape.  The  Area  Office  and  the 
contractor  will  need  to  determine  how 
the  data  will  be  transmitted  from  the 
contractor  to  the  Area. 

4.  RPMS  CHR  Data  Entry  System 

a.  There  is  available  an  RPMS  ANSI 
MUMPS  CHR  data  entry  program  which 
allows  for  records  to  be  keyed  locally, 
transmitted  to  the  Area,  and  forwarded 
ft-om  the  Area  to  DDPS  by 
telecommunications. . 


1-4., 


5-11. 


12-17.. 


FMd 


1»-19.. 


A  Headtr  InfonrmUon 
provider  (Laat  4  digita  o(  aach  CHRt Social  Swxirity  Numbar  unlaaa  olherwia*  Instructad  t>y  »>a OHR^a  Mywxy-  *'"*^ 

CHR  in  Iha  aama  CHR  program  hava  tha  sama  laat  four  SocW  Sacurfty  Numbar  digits,  a  dWfarant  4-dlgrt  numbar  may  oa 

CHR  auparvisor  lo  uaa.). 
PROGRAM  •  . 

5-6   AraaCoda 
7-8   Sannc*  Unit  Coda 
»-1l    Trtw/Community  Coda 
DATE 

12-13    Month  (01-12) 
14-15    Day  (01-31) 
16-17    Yaar  (last  2  digiU  ol  year) 
PAGE 

18  SpacHic  Report  Paga 

19  Total  Reporting  Pages  for  that  day  ("Pag*     ( 
than  can  be  reported  on  on*  reporting  form.) 

B.  SflrvK*  Dmia 

Not*:  On*  Nn*  ia  uaad  lor  each  servic*  praMeA  on  th*  day  to  whteh  th*  form 
can  b*  reported  on  on*  CHR  AcHviti**  form,  an  addKional  (orm(s)  ahouM  be 
be  fiSad  m  with  mfonnatioa  If  an  Hem  doaa  not  apply  to  a  particular  aanrica. 
Inatnictlons  conauH  tha  CHR  Activitiea  Report  User  Manual.. 


is  used  to  distinguish  between  fonns  when  one  CHR  provides  mor*  aarvic** 


H  mor*  s*rvic*s  ar*  perf  omwd  on  one  day  thi»> 

wtd  number  as  dsacrtMd  aboM.  Al  apaoaa  stouM 

a  daah  "— ".  not  a  aaro.  For  addWonal  reporting 


Raqulrwl 


A* 
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CHR  AcnvmES  Record— Continued 

[Note:  Ail  fietdt  are  required  repofting  fieldsl 


PosHioo 

Field 

Required  - 

20-'*    

Service  Code 

1    ProwJe  Health  Education  Services 

2    Case  Rfxt  Screen 

0 

3  Case  Managemem— Coordinate 

4  Monitor  Patient 

5  Provide  Emergency  Patient  Care 

6  Provide  NorvEmergency  Patiunt  Care 

7  Provide  Homomaker  Services 
e    Transport;  Deliver 

9    Interpret  Translate 

10    Provide  Environmental  Services 

1 1    Adminittrative  Reporting  and  Record  Keeping 

12    Provide  Patient  Qerical  Services 

13    Attend  Meetings 

14    Obtain  Training 

IS    Other  Administrative 

Services 

16    Other  Services 

^ 

22-23 

Health  Area 

1    Diabetes 

2    Cancer 

3    Hypertension 

4    AIDS 

, 

S    Convnunicable  Disem 

te 

6    Substance  Abuse 

7    ConNTiunity  Injury  Cor 

«rol 

6    Health  Promotion/Dia 

ease  Prevention 

91    Other  General  Medk 

•M 

' 

32    Dental 

'' 

94    Matamal/Child  Heal 

h 

95    Menlal>ietfth 

-    NotA«)licable 

24 

Setting 
1    Home 

^     - 

2    Hospital/Clinic 

3    CHROflice 

_  ■                                 . 

4    Community 

25-26 

Age 

Two  digits  for  age  If  the 

recipient  is  less  than  )  year  ol  age  use  a  zero,  "0."  If  r»  persoiwl  service  is  given  or  a  group  is  aenied.  enter 

- 

•  dash.  ••-." 

_ 

27 

Sex 

1    Male 

• 

. 

« 

2   Female 

Where  service  lor  both  rt^ales  and  temaies  is  provided  or  no  direct  ciient  service  is  involved,  enter  a  dash.  "— ." 

2S-30 

Number  Senred 

When  a  group  service  is 

provided,  the  number  of  participants  receiving  direct  service  is  to  be  recorded  here.  It  Ihsre  ia  only  one  main 

client,  enter  a  "1."  A  b 

reast  feeding  dass  is  an  example  of  sendees  provided  for  more  than  one  person.  It  an  Inlam  ia  the  ntain  cSerM, 

"1"  even  mough  the  mother  is  instructed  in  infant  care.  Record  the  number  of  peopia  aanml  he»«.  Enlar  a 

( 

daah  "— "  in  the  box  t< 

V  a  service  in  which  people  are  not  provided  for  dliectly.  e.g.,  CHR  adminalrative  service. 

30-3t 

Referral  From 

-■  . 

32-33 

Referral  To 

- 

nefatr^  Codes 

—    None 

1    Medical 

2    Nursing 

'      ■     ' 

3    Dental 

4    Eye 

* 

5    SodalWortar 

6    Substance  Abuse  Professional 

7    Other  Professional 

e    Technician 

9    Ager»cy/Program 

10    Family/Seff/Community 

34-36 

Minutes  Used — Service 

37-39 -. 

Minutes  Used— Travel 

L  Community  Health  Activity  Reporting 
System 


1.  Reporting  Requirement 

a.  A  Community  Health  Activity 
record  is  required  for  all  activities 
performed  by  each  Public  Health  Nurse 


(PHN).  These  are  to  include  both  direct 
and  indirect  patient  care  contacts  and 
all  administrative  and  training  activities. 
A  CHA  record  must  be  completed  on 
each  discrete  activity  according  to  the 
time  required  for  Ae  activity.  Each  daily 
activity  sheet  should  include  records  to 


account  for  the  total  time  during  the  day 
that  the  PHN  was  on  duty. 

b.  All  reporting  requirements  and 
procedures  are  outlined  in  the  CHA 
Reporting  System  Gakle. 

c  Each  Area  will  deSne  procedures 
for  getting  the  data  &om  each  reporting 


UMI 
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site.  All  data  from  each  Area  will  be 
sent  at  least  quartedy  to  the  designated 
UNICORP  data  entry  point. 

d.  Headquarters  requirements  can  be 
met  with  a  sampling  procedure  that  uses 
one  full  week  of  activities  per  month  in 
accordance  with  the  sample  reporting 
week  schedule  to  be  specified  by  IHS 
Headquarters.  There  is  an  RFMS  ANSI 
MUMPS  Generic  Activities  Reporting 
System  (GARS)  data  entry  program 
which  allows  for  records  to  be 
submitted  to  Area  for  compilation  and 
forwarded  from  Area  to  DDPS. 

2.  Record  Formats 

a.  The  CHA  record  contains  data  on 
each  discrete  activity  performed  by  a 
Public  Health  Nurse.  Each  record  is  82 
characters  in  length. 

b.  The  format  of  the  CHA  record  is 
shown  in  Figure  L-1. 

c.  A  sample  of  the  IHS  CHA  form  is 
included  in  Appendix  A. 

3.  Transmission  Media 

a.  The  CHA  records  are  mailed  to 
DDPS  by  UNICORP  on  nine  track 
unlabeled,  unblocked  EBCDIC  tape. 

4.  CHA  Data  Entry  System 

a.  Currently  all  data  is  entered  onto  a 
data  entry  sheet.  These  are  consolidated 
at  the  Area  level  and  transmitted  to 
UNICORP  for  data  entry. 

b.  A  MUMPS  based  Generic  Activities 
Reporting  System  is  being  developed 
which  will  allow  service  units, 
contractors  and/or  Area  Offices  to  do 
their  own  data  entry  and  transmit  the 
data  via  9  track  disks  or  data  cartridges 
to  the  data  center. 

CoMMUNrTY  Health  Activity  Record 
Format 


Community  Health  Acnvmr  Record 
Format— Continued 


P0»- 
«on 

rHW 

^n^ino 

1-2 

Record  Coda  (Always  "14') 

»-8 

Araa/Sofvtoa        Unit/Facility 
Coda. 

X 

9-10 

rosroon  lkxw » 

X 

ii-ie.... 

Date  (MM0OVY)..._ „ .C... 

X 

17-19 

X 

20-21... 

Activity - 

X 

22-24.- 

Primacy  Putpoaa  Coda. 

X 

25 

Rrst  Visit 

« 

26 

f^Miny  Oiaonoaia 

2r-2».... 

Oaoondwf  Punxwa  Code 

30 

rWtn  WJb 

31 

|i|lMin§  DlifncMS 

3K 

Vmm  tor  Adivily  (Hour(s)) 

X 

33-34... 

X 

Poai- 
ton 

Raid 

Required 

35-37   . 

Numbar  Cuuiwala<  in  OMc/ 

Numbar  CoMwM  m  Group 

.» 

Sesaiort 

3»-«3.... 

HaaWi  Haoowt  Pkimbar  (R^ 
qatmd  tor  paHant  oontada) 

44-4S 

X 

46-47 

Data  ol  Birth  (Day) 

X 

48-48... 

Date  ol  Birth  (Year) 

X 

SO- 

Sair 

X 

51 

FamHySMtaa 

X 

52 

Tfival  Tam  (HourW) 

53-64.;.. 

Tr«»atTirna  (Mill  III!) 

56-68.. 

Tali»11n«(Ha«i) 

57-se.._ 

Tom  Tarn  (Mbwtoa) 

59-80.... 

LMM  Talwi  (Anmat-Houra) 

61-82... 

LaBM   TakaN   (AmMt-Min- 

63-84... 

LaM*  Taken  (Sick-HOM) 

65-66... 

LMva  Taker)  (Sick-Mirwtes) 

67-66... 

Leave    Taken    (Compensato- 
ry-+tours) 

69-70... 

Leave    Taken    (Compensato- 
ry-Minutas) 

71-72.... 

Leave  Taken  (Station— Hours) 

73-74.... 

Leave   Taken    (Station-Min- 
utes) 

75-76... 

Leave  Taken  (Other-Hours) 

77-78.... 

taawe    Taken     (Otter-Min- 
utes) 

79-80.- 

OwUHW  wOnMv"~HOl0S- 

81-62... 

83-91... 

Social  Sacurtly  Nuttiber  (Re- 

X 

M  Health  Education  Resources 
Management  System  (HERMS) 

1.  Reporting  Requirements 

a.  The  Indian  Health  Service  Health 
Education  Program  developed  a  new 
data  system — the  Health  Education 
Resources  Management  System 
(HERMS)  over  three  years  ago.  This 
system  has  undergone  several  field 
tests,  and  all  data  during  these  teste 
have  been  generated  manually  by  the 
field  health  education  staff. 

The  HERMS  includes  a  daily  record 
encounter  and  this  r«cont  system  is 
required  for  service  unit  health 
education  staff.  This  includes  covered 
contractors. 

b.  HERMS  forms  are  due  in  the  Area 
Health  Education  Office.  Specific 
collection  procedures  will  be  determined 
by  the  Area  Health  Education  Branch 
Chief.  The  Area  Office  will  collect  and 
key-enter  all  data.  The  Area  Health 
Education  Office  will  be  required  to 
submit  a  quarterly  report  to  the  field 
staff  and  IHS  Hudquarters  Director  of 
the  Health  Education  Program. 


c.  Part  3,  Chapter  12  of  the  Indian 
Health  Service  Manual  (Health 
Education)  is  currently  being  revised 
and  will  require  the  HERMS. 

d.  The  HERMS  forms  are  to  be 
completed  during  one  sample  week  (a  7 
day  week)  per  month  in  accordance 
with  the  HERMS  reporting  week 
schedule  to  be  specified  by  the  IHS 
Headquarters  Director  of  the  Health 
Education  Progmn. 

2.  Record  Format 

-   a.  The  format  of  the  HERMS  form  is 
shown  in  Figures  M-1  through  M-5. 

b.  A  sample  of  the  IHS  HERMS  form 
is  included  in  Appendix  A. 

3.  Reports 

The  following  reports  will  be 
generated  from  the  Health  Education 
Resources  Management  System 
(HERMS)  to  be  provided  to 
Headquarters,  Areas,  and  service  unit/ 
tribal  health  education  personnel  as 
required. 

Reports  To  Be  Provided: 
Report  I:  Quarterly  Summary  ', 
Report  II:  Annual  Summary 
Report  III:  Quarterly  Cost  of  Activities 

by  Provider 

4.  RPMS  MUMPS  Data  Entry  System 

There  is  an  RPMS  ANSI  MUMPS 
Generic  Activities  Reporting  System 
(GARS)  data  entry  program  which 
allows  for  records  to  be  submitted  to 
Area  for  compilation  and  forwarding 
fitjm  Area  to  the  Division  of  Data 
Processing  Services. 

5.  Additional  Benefits 

This  new  data  system  will  enable  the 
IHS  and  tribal  programs  to  have  the 
ability  to  collect  and  generate  statistical 
data  to  address  the  efficiency  and 
effectiveness  of  health  education 
services.  RAM  iMues  relevant  to  staff 
productivity  and  cost  benefit,  reporting 
for  Area  and  Headquarters 
requirements,  justification  and  tracking 
system  for  staffing,  etc. 

Improved  control,  communication, 
coordination,  and  up-to-date  reporting 
for  categorical  activities  for  the  Chief. 
Health  Education  Branch,  and  Chief, 
Health  Education  Section.  Indian  Health 
Service,  is  also  anticipated. 

6.  HERMS  Manual 

A  complete  instruction  manual  for  the 
HERMS  is  available  from  the  Area 
Health  Education  Office. 
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HERMS  Record  Reporting  Instructions 


To  B«  Determined^.. 


Fieid 


ta..... 
lb..... 
lc._.. 
Id- 


le.  

If 

la — 

BOHl-. 

BokH. 


BOK  lit .... 

BmlV 

B«  V...„ 

Box  VI 

Box  VII 


Box  vm.. 


Box  IX.. 


BoxX.. 


Area  Coding  is  to  be  numbered  according  to  the  /HS  Standard  Coda  Book - 

Ssrvtc*  Unit/Tribal  Program  Coding  is  to  be  numbered  according  to  the  #<S  Standard  Code  Book 

PfiOVUXft  NO:  This  number  is  assigned  by  the  Area  Branch  Chief „ ~ 

FACHJTY  NO:  Assigned  in  IHS  Standard  Coda  Book.  Facility  is  where  the  Health  Educatiort  Staff  member 

completes  H.E.R.M.S.  forms. 

yONTH.  Enter  the  Month  that  reports  are  being  submitted  for  workload  activities.  01-12. 

FISCAL  YEAR.  Enter  the  last  two  digits  of  the  fiscal  year - 

PAGB.  Enter  the  number  of  forms  submitted  for  the  reporting  period,  example:  page  1  of  3  pages,  page  2  of  3, 

page3of  3 

04  7F:  List  each  day's  date 

TASK  UATRIX:  The  purpose  Of  this  column  is  to  identify  those  direct  services  which  are  provided  in  the  course 

of  health  education  activities.  The  following  tasks  are  to  be  utilized  in  the  task  matrix  categories:  100  series. 

Identification  of  Health  Problems  and  Needs;  200  series.  Design  Educattonal  Objectives  and  Develop 

Methodotogy:  300  series,  lmplementation/Tea(^)ing;  400  series.  Health  Educatkxt  Program  Evaluatton;  500 

series.  Support  Services;  and  600  series.  Professnnal  Training.  Use  one  line  per  task. 

HEALTH  EDUCATION  PROGRAM  CODES.  See  back  side  of  form— Box  III - 

WIAM8&7  OIF  ^OnLfSEHMGR  Ust  the  number  of  indivMuals  reached  in  the  appropriate  box 

AGE  CATEGORIES:  Only  Hat  (or  "300"  actMHes _ ~ 

Box  v  is  to  be  used  to  indk»te  the  age  categories  of  individuals  reached  during  "direct  300  level"  health 

education  activities.  Select  one  age  category  that  best  represents  the  majority  of  the  group 
r=0-2    Infant 
^3-5    Pre-school 
dB-13    Elementary 
414-16    High  School 
519-25    CoHege/Young  Adult 
026-55    Aduft 
7X+    Sr.  Citizen 
AAI  Ages,  Mixed 

TOTAL  NUII4BfR  OF  PEOPLE  REACHED .. — ~... 

TASK/ACTIVITY  HOURS.  Box  7  is  to  be  used  to  code  the  number  of  service  hours  required  for  accomplishing 

the  health  educatkm  activity  or  task. 
Must  be  marked  lor  each  activity.  Mark,  to  the  nearest  half  hour,  the  time  spent  in  carrying  out  the  task. 

Example:  an  activity  taking  seven  hours  and  35  minutes,  code  as  07.5.  five  hours  and  12  minutes  code  as 

05.0 

TRAVEL  TIME.  Travel  wiN  be  handled  as  an  activity  and  ttferefore  this  box  wilt  be  eliminated. - 

Tune  Is  heavily  Influenced  by  such  variables  as  distance,  dimato.  number  of  Indian  communities,  etc 

Box  S  ia  to  be  used  when  tiavel  is  required  to  carry  out  a  health  education  activity 

Includes  the  physKal  act  of  moving  between  ones  usual  work  ail*  (office)  to  otfier  locattons  where  client/ 

patient  services  are  to  be  rendered  or  performed.  Inckide  travel  time  for  fOlk)w-up,  evahjatton,  data 

collecttons.  Mark  to  the  nearest  half  hour.  Example:  travel  lime  of  2  and  %  hours  wouM  be  coded  as  02.5 
LOCATION:  Box  9  is  to  be  used  to  klentify  the  specific  tocatxm  of  the  program  and  educattonal  activity.  Utilize 

the  foltowing  k)cation  codes  to  identify  the  specific  tocation.  Use  •  hxation  code  for  each  task. 
Location  Codas  (i.e.,  settings  where  services  are  beirtg  provkled) 
601    Home 

902  School 

903  CUnc 

904  HoapM 

905  Tribal/Comm  BUg' 

906  Tribal  Wofkaita 

907  RacreaHonal  Facmy 

906    Siraet/Higlmay  iRoadakM 

909  Heaim  Education  OfUca 

910  Othar 

COMMUNITY  CODE:  The  health  educator  is  to  identify  the  specific  community  where  the  servtea  or  activity 
was  provWed.  Sea  the  IHS  Standant  Coda  Book  for  the  apedfic  oommunOy  code.  Available  from  the  HeaWt 
Education  Area  Office.  SeaAfif)endbiA-l11  for  sample,  pg  12.. 


Required 


X 


*  (905-i.e.,  Services  Center,  Facility  BuiMing,  Chapter  House.  Churc^  etc.) 


HERMS  Record  Task  Matrix 


Code 


101  „ 
102. 
103- 
104- 
201- 
202- 


203- 
204.. 
20S- 


206- 
301- 


Task 


Data  CoHaction. 
Analyze  Data. 
Summariza  Data. 
Educational  Diagnosis. 
Information  Gathering/ 

Obtaining  Resources. 
Develop  Program 

Objectives. 
Ealabiah  Approach  A 

Sequence  of  Events. 
Malariais  DevelopMMnt  A 

Design. 
^Meizinf  A  Premofting 
Staff  Nt-Sanioe  Trrining. 


UMI 


HERMS  RECORD  TASK  MATRIX- 

Contintied 


Code 

Task 

302 

303 

Discusskm. 

304 — 

402 

Education  Activities. 
Patient  Education. 
Prooeas  Evakiafiort 
Evakiation  ol  Krtowledge, 

Attitudes  and  Betiefs. 

Quality  Assurance. 

Reports. 

Debriefing. 

General  F>rogram  Admirt 

403 

404 

405 ..         -..    - 

406 

501 -.     -                   

HERMS  RECORD  TASK  Matrix- 
Continued 


Code 


502- 


503- 


504 
SOS 

506 

601 
602 


Task 


Sp0cW  Admn. 


HoMh  Education). 
Special  AdmhL 

Assignment  (outside 

HeaHh  Education). 
Staff  MoetingB. 
MawtenarKe  ol  Resource 

Cerrler/Audtovisual 

Library. 
Oertcal  Tasks. 
Prtyfesslonal  Training. 
Self-DevelopmerTL 
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HERMS  Record  Task  Matrin— 
Continued 

NOPARSRBsno 

NDPARS  RECONO-Continuad 

Position 

Field                1 

Requirad 

Poeilien 

fWd 

Re«*ad 

Co* 

TMk 

- 

126   Tribe  Feedtag 

This  is  ■ 
Fileman 

nofloof  iniofnwuon 

127    UndSHMHSOR 

^ 

TraM«l. 

global  and 

126    VmlilBS 

and 

lev     ^fWl^m  ^^tnm^M 

130   OaHi  CMcal  OialB 

N.  Nutrition  and  Dietetics  Program 

merge 

program* 

are 

- 

131    Other  CMcal  Oieli 
201    CansMlMloH/ 

Activities  Reporting  System  (NDPARS) 

available 

1.  Reporting  Requirement 

at  this 

time. 

|i4AM£ „ 

X 

jui   eOHoanMi 

completed  on  a  Nutiition  and  Dietetics 

SERVICEUNIT 

X 

Program  Activity  Reporting  System 

tW(TE,    -.      — 

X 

204  Cbail  ReviaN  and/ 

ui  Ourtfci  nsaisanrn 

(NDPARS)  form  for  each  nutrition/ 

NOTE:  On*  IM  la  used 

206  aneMirtwQi 

dietetics  activity.  NDPARS  forms  are  to 

tor  each  saMce 

206  Efaptoyae 

be  completed  daily, 
b.  The  NDPARS  Users  Manual 

provided.  All  spaces 
should  be  fiHed  in  with 
oodao.  For  ariditignal 

Supawision^ 
Counaamg 

301    TrsfMl 

provides  complete  definitions  and 

401    Not  Nutrition/ 

procedures  for  completing  the  forms. 

OonsuR  ma  NDPARS 
UsarM««Mi 

Dietetics  Related 
960    09m 

c.  Each  nutrition/dietetics  staff 

f^jncSanCodK 

X 

ENCOUNTER  axe 

X 

member  completes  the  forms  and  sends 

01    CMcat  NalriSon 

- 

1    FintVisit 

the  forms  to  the  Area  Nutrition/Dietetics 

Seivloaa' 

2    Folo»«pViail 

dranch  Chief  monthly.  The  Area  sends 

02   HoapNai 
Foodservice  Systems 

3  UmRedSeriae 

4  Oaaoina 

the  fonns  to  Headquarters  for  entry  into 

9   Other 

the  computer, 
d.  Headquarters  requirements  can  be 

OS^CanwwnilyNMlillion 
04    Routine  Nutritional 

RECIPIENT  COOE: 

01  Faiient 

02  CenMMnHir 

X 

met  with  a  samplii^  procedure  tijat  uses 

Owe 

, 

03    CHR 

one  full  week  of  activities  per  month  in 

09    NuMHon  Education 

04   Health  Team 

accordance  with  the  sample  reporting 
week  schedule  to  be  specified  by  IHS 

06   NAOProgram 
CoonSnaten. 

05  Tftoat  Staff 

06  OlalBryaitf 

07  WICCIiWil 

Headquarters.  There  is  an  RPMS  ANSI 

Consultation  a 

06    WICStaB 

MUMPS  Generic  Activities  Reporting 

TedwicalAiilslanBe 
07    NaOProiram 
AdnMalralion 

09  CommodNr  Fooiti 

System  (GARS)  data  entry  program 

. 

atom 
10   CammodKy  Foods 
SiaR 

which  allows  for  records  to  the 

08    Gominuing 

submitted  to  Area  for  compilation  and 

Education 

11    Headstart/Daycare 

forwarding  from  Area  to  DDPS. 

OO  ConwMlng  Trawng- 
10   Conductng 

dent 
12   HaMMart/Daycsa 

2.  Record  Format 

ResaoretwfWMing  tor 

rTOfOSVOnM 

SM 
13    Eldai^  Nutrition 

a.  The  NDPARS  record  contains 

11    tern* 
»  Oaiar 

Piugtaivv  dent 

individual  patient  encoimters  and/or 

• 

14  BdartrfOMk)" 
PtoflWH  Stall 

group  encounter  information. 

pmmMY  PURPOSE 

X 

IS    Aloohol/Subslsnoe 

AdditionaQy,  the  record  contains 
program  management,  technical 
assistance,  and  training  information. 

COOE: 
tOI    AtaoholRsMed 
lOe   Anemia 
10*   Catciian  CorArolled 

Abuse  Aogrvn  Staff 

16  Aloohol/Substanoe 
AtMae  Program  Staff 

17  Schools.  Student 

b.  The  format  of  the  NDPARS  record 

104   Cancer 
106    Cle»  Liquid 
106   Diabetes 

IB  Sdioois.  Stalf 

is  shown  in  Figures  N-4  throu^  N-4. 

SMV 

c.  A  NDPARS  form  is  included  in 

107    Puwy^ng 

96    NoRedpient 

^pendixA. 

3.  Transmission  Media 

. 

106  Eknlnriton 

109  Fat  Controlled 

110  Fi«LiqiA} 

90    Other 

REOPIENT  AGE  coot:.. 

%     WllMt 
9     HMM 

X 

NDPARS  records  are  mailed  to  Area 

111    GaalHtonal 

3   Adoiescem 

, 

Office  and  then  Headquarters  for  date 

112   GManFree 

4   AduR 

entry. 

4.  RPMS  NDPARS  Data  Entry  System 

113  Hii^Pralain 

114  Hyposftreemia 
Tl»   Inofaaasd  Bbsr 

9    BWSN|f 
6    AIA«ao 

9    fto  Redpienl  Type 

X         ■; 

There  is  available  an  RPMS  ANSI 

117    Ijowcaftaine 

COOE. 

'J 

5 

MUNffS  NDPAKS  d^a  entry  iKOgram 

116   liw  Residue 
11»   NonnoiNuMlon 
120   rulBSSiiim 

2   Qfoap 

\ 

which  allows  for  records  to  be  kqred 

0    No  Reolpieni  Type 

« 

locally,  transmitted  to  the  Area,  uid 

Controlled 

OEUVERY  SET7INS 
CODE. 

1  HoapM  In4>alient 

2  CMC 

X                S 
\ 

forwarded  fsfm  the  Area  to  DIXPS  by 
telecommunications. 

121    PrsnaM 
123   Renal 

» 

124   Sodkwr  OorrtroOed 

3    Home 

' 

■  < 

■- 

129   Tuwaeoctomy 

' 

1 

4    Comnwnity 
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NDPARS  Record— Continued 


Powiion 

Field 

Required 

5  Hospital  Dietary 
Depainnent 

6  PubUcHealth 
Nutritioo  Depanmem 

7  Administrative 
9    Other 

NUMBER  REACHED-. 

X 

Record  actual  numtier  of 

people  reached 

Wnte  NA  it  no  personal 

contacts  were  invotved 

Record  zero  (0)  lor 

missed  appointments 

• 

and  meetings  wfiere 
no  one  came 

SERVICE  TIME: 

X 

Record  acbial  time  spent 

in  Itte  activity  (in  hours 

and  minutes) 

O.  ClinicQi 

'  Laboratory  Won 

loa 

d 

Reporting  System 

1.  Reporting  Requirement     I 

a.  The  workload  recording  system  for 
IHS  laboratories  is  contracted  with  the 
College  of  American  Pathologists  (CAP) 
national  computerized  workload  system. 
Raw  data  are  required  to  be  collected 
monthly  by  the  individual  lab.  CAP  or  a 
similar  workload  reporting  system  is 
recommended  for  contractors. 

b.  Workload  data  and  productivity 
rates  are  computed,  comparisons  with 
other  labs  are  included,  and  the  report  is 
sent  back  to  the  individual  lab. 
Summary  reports  are  sent  by  CAP  to 
IHS  Headquarters.  Summary  workload 
reports  on  a  quarterly  basis  are  the  only 
time  requirement  of  IHS  Headquarters. 

c.  The  CAP  Instruction  Manual  for 
Computer  Assisted  Workload  Program 
describes  the  reporting  system. 

2>  Record  Formats 

a.  CAP  forms  are  tailored  for  a 
specific  lab,  although  the  basic  data 
element  collected  (shown  in  Figure  O-l] 
are  the  same.  Each  portion  of  the  lab 
completes  its  own  form.  If  it  is  desired  to 
electronically  generate  the  CAP  data, 
then  CAP  needs  to  be  contacted  for 
instructions. 

.b.  A  sample  of  the  CAP  form  is 
included  in  Appendix  A. 

3.  Transmission  Media 

-  Data  is  to  be  sent  either  by  mail  or 
electronic  conununication  tq  the  CAP 
computer  center. 


UMI 


CuNiCAi.  Laboratory  Workload 
Reporting  System 


Data  elements 


1.  Name  of  Lab 

2.  Month/Year ~ ~. 

3.  Procedure  Name ."... 

4.  CAP  Code  Uo 

5.  Unit  Value  Per  Procedure 

6.  Lab  Section 

7.  Procedure      Designation— IP/OP/ 
QCSTD/REP. 

8.  Number  of  Procedures 


Required 
for  cap 


From  the  atx)ve  «»e  get  Total  Unit  Value.  Worked 
Productivity.  Paid  Productivity,  Comparisons  with 
other  labs. 

How  we  use  it:  For  Determining  Staffing.  Scfwdul- 
ing.  Space.  Instrument  and  Equipment  Require- 
ments. 


P.  Urban  Indian  Health  Common 
Reporting 

1.  Reporting  Requirement 

a^  Urban  Indian  Projects  are  required 
to  collect  and  report  information  from 
patient  records  as  well  as  administrative 
and  financial  records.  There  is  a 
facesheet  (which  must  be  included  each 
time  any  table  is  submitted)  and  a  series 
of  8  tables  which  need  to  be  submitted 
on  a  semi-annual  or  annual  basis.  Some 
portions  of  the  tables  do  not  apply  to 
some  urban  Indian  health  programs.  The 
tables  must  be  submitted  by  all 
organizations  directly  receiving  Federal 
funds  under  title  V  of  the  1976  Indian 
Health  Care  Improvement  Act,  Public 
Law  94-437  as  amended. 

b.  The  Urban  Indian  Health  Programs 
Instruction  Manual  for  Common 
Reporting  Requirements  provides 
complete  definitions  and  procedures  for 
reporting.  Organizations  must  report  on 
their  entire  health  program  activity  even 
though  it  may  be  supported  only  in  part 
by  the  IHS  grant(8)  or  contract(s). 

c.  The  semi-annual  reporting  period 
ends  26  weeks  after  the  start  of  the 
fiscal  year  (FY)  and  the  aimual  reporting 
period  ends  the  last  day  of  the  FY.  The 
reports  are  due  into  the  IHS  Area 
Offices  4  weeks  after  the  end  of  the 
reportiiig  period.  IHS  Area  Officers 
review  and  send  reports  to  the  IHS 
Headquarters  Office  5  weeks  after  the 
end  of  the  reporting  period.  The  IHS 
Office  reviews  and  sends  reports  to  the 
contractors  for  data  entry  and  to  the 
technical  assistance  contractor  6  weeks 
after  the  end  of  the  reporting  period. 

2.  Record  Formats 

a.  A  description  of  the  facesheet  and 
the  8  tables  follows. 

(1).  Face  sheet.  Identifies  the  project 
location,  project  director,  etc. 

(2).  Table  1.  Identifies  the  user 
population  by  age  and  sex. 


(3).  Table  2.  Identifies  the  user 
population  by  type  of  provider  and  by 
Indian  versus  non-Indian  status. 

(4).  Table  3.  Collects  information  by 
health  occupational  group— also  called 
functional  cost  center  (nimiber  of  full- 
time  equivalent  staff  and  number  of 
encounters). 

(5).  Table  4.  Provides  hospital 
inpatient  admissions  and  hospital 
inpatient  encounters  by  type  of  service 
provider.  • 

(6).  Table  5.  Provides  information  on 
the  adherence  to  established  treatment 
goals  for  the  provision  of  follow-up 
activities  (pap  smear,  hypertension,  and 
diabetes),  immunizations  appropriate  for 
age,  family  planning  counseling,  and 
anemia  screening. 

(7).  Table  6.  Provides  financial 
information  by  various  health  care 
functions. 

(8).  Table  7.  Provides  financial 
information  on  monies  the  url^an  project 
receives  from  non-IHS  sources. 

(9).  Table  8.  Provides  information  on 
total  receipts  from  all  sources  and  total 
expenditiires  for  each  project 

b.  Copies  of  the  face  sheet  and  the  8 
tables  are  included  in  appendix  A. 

3.  Transmission  Media 

a.  The  faee  sheet  and  tables  are  to  be 
submitted  in  hardcopy  format  Two  (2) 
copies  are  to  be  submitted  to  the 
appropriate  Project  Officer  or  BUS  Area 
Urban  Coordinator. 

Q.  Fluoridation  Reporting  Data  System 

1.  Reporting  Reqiurements 

a.  Fluoride  ion  analysis  records  and 
fluoridator  maintenance  and  repair 
records  for  community  water  systems 
will  be  maintained  and  submitted  for 
centralized  processing  as  described  in 
the  IHS  Fluoridation  Policy  Issuance 
dated  August  1981,  and  any  subsequent 
updates.  Each  water  system  must  be 
identified  by  its  assigned  EPA/Sanitary 
Facility  Code  and  include  the  date  of  the 
activity.  The  general  surveillance 
procedures  are  described  in  Table  Q-1. 

b.  In  most  cases,  local  programs  will 
report  the  required  data  on  a  weekly  or 
monthly  basis  using  any  of  several 
options: 

(1)  Submission  of  completed  data 
forms  directly  to  the  IHS  Area  Office  or 
IHS  key  entry  contractor,  or 

(2)  Submission  of  formatted  records 
from  data  entered  into  local  RPMS 
database,  or  - 

(3)  Submission  of  formatted  records 
from  a  local  non-RFMS  database. 

The  &«quency  schedule  for 
submission  of  each  type  of  fluoridation 
tracking  data  is  shown  on  Table  Q-2. 
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If  the  required  data  for  water  systems 
are  maintained  in  an  Area  database,  the 
data  must  fa«  submitted  for  central 
processing  to  the  IHS  Division  of  Data 
Processing  Services  by  the  last  day  of 
each  month. 

2.  Record  Formats 

a.  The  basic  data  elements  for 
community  fluoridation  reporting  are 
shown  in  Figure  Q-1. 

b.  The  keytape  record  format 
specifications  for  fluoride  ion  test 


results  is  shown  in  Figure  Q-2 
(formatted  records  can  be  extracted 
from  existing  RPMS  software). 

c.  An  example  of  the  standard  input 
form  for  reporting  the  results  of  fluoride 
ion  analysis  is  shown  in  Appendix  A. 
The  use  of  Uiis  form  is  not  required,  but 
is  highly  recommended  when  data  are 
not  keyed  Into  a  computer  locally. 

The  form  for  adding  or  deleting  water 
systems  for  data  reporting  purposes  is 
shown  in  Appendix  A.  Use  of  this  form 


is  required  when  the  status  of  a  water 
system  is  to  be  changed. 

Table  Q~l:  Fluoridation  Surveillance 
Procedures 

1.  Control  Limits  for  Fluoridated  Water 
Systems 

The  fluoride  level  in  fluoridated  water 
systems  should  be  maintained  as  close 
to  the  recommended  concentration  as 
possible,  and  in  no  case  above  or  below 
the  ranges  noted  below. 


Annual  average  of  maxiinum  daily  air  temperatures  (OF) 


50.0-537... 
S3.8-SB.3... 
56.4-63.6  _ 
63.9-70.6... 
70.7-79.2 ._ 
79.3-90.5 -. 


Recowmended  Buoride  concenuatlona 


Community  (ppm) 


1.2 
1.1 
1i> 
0» 
OJ 
0.7 


School  (ppm) 


64 
M 
4J 

4.1 
-M 
SJ 


AJtowaUe  range  ol  fluoride 
ooncerwatiorw 


CommunRy  (ppm)        SctXMl  (ppm) 


1.1-1.7 
1.0-1.6 
0.9-1.5 
0.0-1.4 
0.7-1  J 
0.6-1.2 


4.3-6.5 

4.0-6.0 
3.6-«.4 
3J-4.S 

2.9-4.3 

1.6-3S 


2.  Sample  Collection  and  Analysis 

a.  Samples  for  analysis  should  be 
obtained  from  a  convenient  tap  on  a 
main  line  of  water  system  that  is 
representative  of  the  water  throughout 
the  system.  In  some  systems  with 
midtiple  sources,  more  than  one  sample 
may  be  required. 

b.  Samples  for  fluoridation  analysis 
should  be  collected  and  analyzed  as 
follows: 

•  Weekly  intervals  w/split  sample 
every  fourth  week. 

•  Anytime  equipment  failure  or 
malfunction  is  suspected. 


•  Immediately  following  repair  of 
equipment 

c.  All  fluoride  monitoring  instruments 
should  have  their  measurement  results 
verified  by  split  sampling  of  the  last 
sample  collected  eadi  month.  The  split 
sample  should  be  analyzed  at  a 
recognized  laboratory,  preferably  an 
EPA  or  State  approved  facility. 

3.  Reporting 

a.  Analytical  Results:  Analytical 
results  of  all  samples  for  each  water 
system  should  be  recorded  on  the 
Fluoride  Analysis  Report  Form  (HSA-T) 
and  submitted  to  the  address  indicated 


on  the  form  for  data  processing. 
Normally,  this  should  be  done  by  the 
system  operator. 

Table  Q-2:  Recommended  Frequency 

Schedule  for  Submitting  Fluoridation 

Data 

Submission  of  Forms 

The  following  tabulation  indicates  the 
forms  and  submission  schedules  that  are 
required  in  order  to  develop  meaningful 
data  reports: 


Input  form 


SanKary  FadMy 
Data  System 
Form  Parts  A  S 
B. 

Fluoride  Analysis 
Report  Form. 

Fluortde  System 
Add/Oeiele 
Form. 


Frequency  of  kipiA 


Annui«y(dataasatOct1). 


At  least  fweeWy  Is  recom- 


As  Fkjortdalors  are  added  to 

or  deleted  Irem  community 
water  system. 


Reports  generated 


SwUtaHon  FacMy  Data  System  Summary  tiy 
Area/SU  and  rapica  of  data  inpiA  form. 


Fluoride  Analysis  Report. 


No  specific  report— system  w«  bt  added/ 
deleted  from  the  Fhnrtde  Analysis  Report 
or  DMR  Report  as  sppropriate. 


Frequency  of  reports 


AnnuaRy  and  upon  request.. 


Monttily — 
N/A 


Prime  rasponsibiny  tor 
Inputting  form 


Area  OEH  designee.      . 

f>srson  doing  fluoride  concen. 

vaaon  eneiysn. 
Area  OEH  Fluoridation  coon*- 


CofyfMUNiTY  Water  Fluoridation 
Reportinq 

[FkiortdeTestReeultsl 


Sanitary  fadity  code 

Person  conducting  test.- 
Fluoride  test  instniment.. 
Fluoride  test  result 


Required 


FLUORIDE  TEST  RESULTS  RECORD 
LAYOUT: 

DINT AL  miOMM  mOONO  TONMATt 

RECORD:  DENTAL  FLUORIDE 
SURVEILLANCE  KEYTAPE 
TRANSACTION 

RECORD  LENGTH:  128 
RECORD  FORM:  FDC-KJC 
BUCSIZE:  2560 


BLKFACT:20 

OUTPUT  SOURCE:  FROM 

KEYTAPEING 
MEDIA:  MAGTAPE 
INTERNAL  NAME:  N/A 
DATA  SET  NAME:  UNLABLED 
INPUT  SOURCE:  TO  MRSDENQO 
MEDIA:  MAGTAPE 
INTERNAL  NAME:  MRSTAPE 
DATA  SET  NAME:  UNLABLED 
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PtMWon 

Leng 

ri0id  nvno 

ContonlB 

1-2....- _ 

3 

MJ^ 

2 

1 
6 

3 

9 

RECORD  CODE _. 

REPORT  DATE „ _ - 

INSTRUMENT  USED  #1 _ - 

EPA  SANITARY  FAaUTY  CODE  #1 _ 

-21". 

BLANK. 

DATE  SAMPLES  TAKEN-MMDDYY. 

VALID  EPA-SFC  (SYSTEM)  CODE. 

NUMERIC  WITH  1  ASSUMED  DECIMAL 

"C",  "1",  "S",  "V  OR  "X". 

VALID  EPA-SFC  (SYSTEM)  CODE. 

NUMERIC  WITH  1  ASSUMED  DECIMAL 

**C*   "\"   "S**  'T"  OR  **X** 

VALID  EPA-SFC  (SYSTEM)  CODE. 

NUMERIC  WITH  1  ASSUMED  DECIMAL 

"C"  "1"  "S"  "T'  OR  "X" 

VALID  EPA-SFC  (SYSTEM)  CODE. 

NUMERIC  WITH  1  ASSUMED  DECIMAL 

"C".  "I".  -S',  "T'  OR  "X". 

VALID  EPA-SFC  (SYSTEM)  CODE. 

NUMERIC  WITH  1  ASSUMED  DEOMAL 

*'C"  "V  "S"  "T"  OR  "X" 

VALID  EPA-SFC  (SYSTEM)  CODE. 

NUMERIC  WITH  1  ASSUMED  DECIMAL 

"C"  "1"  "S"  "T"  OR  "X" 

VAUD  EPA-SFC  (SYSTEM)  CODE. 

NUMERIC  WITH  1  ASSUMED  DEC^IMAL 

"C"  "1"  "S"  "T*  OR  "X** 

VAl'iD  EPA-SFC  (SYSTEM)  C<X)E. 

NUMERIC  WITH  1  ASSUMED  DECIMAL 

"C"  "1"  "S"  "T"  OR  "X" 

10 

11-17  ,  ,,              

18-20 — 

21 

79-7* 

TEST  RESULTS  IN  PPM  #1 

INSTRUMENT  USED  #2 - - 

EPA  SANITARY  FAOLITY  CODE  #2 _ 

TEST  RESULTS  IN  PPM  #2 

INSTRUMENT  USED  #3 .._ — - 

EPA  SANITARY  FACILfTY  CODE  #3 _ 

TEST  RESULTS  IN  PPM  #3 _ 

INSTRUMENT  USED  #4 „ 

EPA  SANITARY  FACILITY  CODE  #4                  . ..         

32  ..-.Z™      Z7~Z.~ZZZ". 

M}-47 

43 

44-50       

51-53 . ;. 

«4  

TEST  RESULTS  IN  PPM  #4 :_. 

INSTRUMENT  USED  #5 

62-64  'zziirsiz~'zzz'""zz 

65 .            .    _..         ..„__ 

EPA  SANITARY  FACILITY  CODE  #5 

TEST  RESULTS  IN  PPM  #5 _ _~ 

INSTRUMENT  USED  #6 _ 

EPA  SANITARY  FAOLITY  CODE  #6 

TEST  RESULTS  IN  PPM  #6 

(K-79 

- 

73-75 _.    

76 

r/-83 

INSTRUMENT  USED  #7 _ — 

EPA  SANITARY  FAOLITY  CODE  #7_ „.„ 

TEST  RESULTS  IN  PPM  iH? 

»7         ,,,                    

INSTRUMENT  USED  #8 - 

EPA  SANITARY  FAQLITY  CX30E  #8 

68-94 _      

96-»7 

on 

TEST  RESULTS  IN  PPM  #8 - 

INSTRUMENT  USED  #9 — 

EPA  SANITARY  FACILITY  CODE  ||I9 

9d-10S 

VALID  EFA-SFC  (SYSTEM)  CODE. 
NUMERIC  WITH  1  ASSUMED  DECIMAL 
X",  "1",  "S",  "T"  OR  "X". 
VALID  EPA-SFC  (SYSTEM)  CODE. 
NUMERIC  WITH  1  ASSUMED  DECIMAL 
ALPHA  NUMERIC. 

106-106 

TEST  RESULTS  IN  PPM  #9 

100 

INSTRUMENT  USED  #10 

EPA  SANITARY  FACILITY  CODE  #10 _.   

110-116  ,,., 

117-110....      „    _          

120-128 -_     _    

TEST  RESULTS  IN  PPM  #10.... „ 

ANALYST  i.D _ 

Dated:  August  7, 1981 
Everett  R.  Rhoades. 

Assistant  Surgeon  Ger era!  Director 
[FR  Doc  92-1573  Piled  1-21-92: 8:45  am] 
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Proclamation  6401  of  January  17,  1992 

Martin  Luther  King,  Jr.,  Federal  Holiday.  1992 


By  the  President  of  the  United  States  of  America 

A  Prodanmtion 

'The  ultimate  measure  of  a  man  is  not  where  he  stands  in  moments  of  comfort 
and  convenience,  but  where  he  stands  at  times  of  challenge  and  controversy." 
On  the  63rd  anniversary  of  the  birth  of  the  Reverend  Dr.  Martin  Luther  King, 
Jr..  we  honor  an  American  who  took  a  brave  stand  for  justice  and  equality, 
even  though  his  message  of  racial  harmony  met  wi^h  stubborn,  sometimes 
brutal,  opposition. 

Martin  Luther  King  told  us  that,  in  spite  of  the  cruel  reality  of  segregation  in 
the  United  States,  "I  still  have  a  dream.  It  is  a  dream  deeply  rooted  in  the 
American  dream.  I  have  a  dream  that  one  day  this  nation  will  rise  up  and  live 
out  the  true  meaning  of  its  creed  .  .  .  ."  He  beUeved  that  for  this  creed  to  be 
truly  fulfilled,  his  children  would  "one  day  live  in  a  nation  where  they  will  not 
be  judged  by  the  color  of  their  skin  but  by  the  content  of  their  character." 

Throughout  his  years  as  leader  of  the  civil  rights  movement.  Dr.  King  adhered 
to  an  ethic  of  nonviolence.  Time  and  again,  he  urged  his  listeners:  "Let  us  not 
seek  to  satisfy  our  thirst  for  freedom  by  drinking  from  the  cup  of  bitterness 
and  hatred.  We  must  forever  conduct  ourselves  on  the  high  plane  of  dignity 
and  discipline."  King  knew  that  it  would  take  great  patience,  courage,  and 
fortitude  to  wage  a  peaceful  struggle  in  the  face  of  sometimes  bitter  resistance, 
but  he  also  knew  that  acting  in  the  spirit  of  nonviolence  could  make  virtue  out 
of  su^ering.  "The  nonviolent  approach  .  .  .  first  does  something  to  the  hearts 
and  souls  of  those  committed  to  it,"  he  explained.  "It  gives  them  new  self- 
respect;  it  calls  up  resources  of  strength  and  courage  that  they  did  not  know 
they  had."  Dr.  King  urged  his  listeners  to  rely  on  the  force  of  moral  truth. 

Recognizing  the  redemptive  power  of  love  and  sacrifice.  King  labored  to  lead 
the  civil  rights  movement  in  a  manner  consistent  with  its  noble  goals.  "You 
can't  reach  good  ends  through  evil  means,"  he  explained,  "because  the  means 
represent  the  seed  and  the  end  represents  the  tree."  Dr.  King  aspired  not  only 
to  change  laws  but  also  to  plant  in  the  hearts  and  minds  of  the  American 
people  a  new  sense  of  brotherhood. 

King's  approach  was  more  than  a  rejection  of  bitterness  and  violence;  it  was  a 
resounding  affirmation  of  the  dignity  and  potential  of  each  individual.  Sharing 
the  faith  that  had  been  nurtured  in  him  from  youth,  he  declared  that  the  key  to 
"peace  on  earth  and  good  will  toward  men  is  the  .  .  .  affirmation  of  the 
sacredness  of  all  human  life.  Every  man  is  somebody  because  he  is  a  child  of 
God."  That  message  is  worth  repeating  today. 

During  the  past  few  decades,  our  Nation  has  made  tremendous  strides  toward 
ensuring  equal  opportunity  for  all.  The  Civil  Rights  Act  of  1957,  the  Civil 
Rights  Act  of  1964,  and  the  Voting  Rights  Act  of  1965  marked  only  the 
beginning  of  many  important  advances  for  minority  men  and  women — ad- 
vances Aat  continue  to  this  day.  However,  while  we  have  overcome  the 
painful  legacy  of  legal  segregation  in  this  country,  we  know  that  many 
challenges  remain.  At  a  time  when  too  many  lives  are  being  claimed  by 
violence  in  our  cities,  by  drug  abuse,  or  by  unfulfilled  potential;  at  a  time  when 
too  many  young  Americans  lack  confidence  in  themselves  and  in  the  future, 
we  do  well  to  reflect,  once  again,  on  Martin  Luther  King's  timeless  message — a 
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message  that  underscores  the  importance  of  faith,  family,  self-respect,  and 
respect  for  others. 

In  his  last  public  speech,  given  the  night  before  he  fell  victim  to  the  violence 
he  so  fervently  opposed.  Martin  Luther  King  enjoined  his  listeners,  "let  us 
move  on  in  these  powerful  days,  these  days  of  challenge,  to  make  America  a 
better  nation  .  .  .  ."  Recalling  those  words  and  his.  dream  for  America.  let  us 
make  this  occasion  a  time  of  renewed  commithient  to  our  families  and  to  our 
fellowman. 

By  Public  Law  98-144,  the  third  Monday  in  January  of  each  year  has  been 
designated  as  a  legal  public  holiday. 

NOW,  THEREFORE,  I  GEORGE  BUSH,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  Monday,  January  20,  1992,  as  the 
Martin  Luther  King,  Jr.,  Federal  Holiday. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


[FR  Doc.  92-1743 
Filed  1-21-92:  IftlS  am) 
Billing  code  3195-01-M 
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Editorial  note:  For  the  President's  remarks  on  signing  this  proclamation,  see  the  Weekly  Compila- 
tion of  Presidential  Documents,  issue  no,  3. 
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resumed  when  bills  are 
enacted  into  public  law  during 
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Laws  for  the  first  session  was 
pubtohed  in  Part  II  of  the 
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Therefore,  a  reader  can  use  the  Codfication 
to  determine  the  latest  text  of  a  document 
without  having  to  "rqconstrucf  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  Issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable^  its  location 
in  this  volume 
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NOTICES 

Meetings: 
National  Assessment  Governing  Board,  2733 
Student  Financial  Assistance  Advisory  Committee,  2733 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Giddings  &  Lewis,  2769 
Liz  Ann  Manufacturing  Co..  2789 

Employment  Policy,  National  Commission 

See  National  Commission  for  Employment  Policy 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  O^ce; 
Energy  Information  Administration;  Federal  Energy 
Regulatory  Commission 
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NOTICES 

Floodplain  and  wetlands  protection  environmental  review 
determinations:  availability,  etc.: 
Oak  Ridge  reservation.  TN,  2734 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
2734,  2735 
(2  documents]  I 

Environmental  Protection  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

2742  j 

Drinking  water  |  ' 

Public  water  supply  supervision  program — 
Arkansas  et  al.,  2742 
Meetings: 

State  FIFRA  Issues  Research  and  Evaluation  Group.  2743 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.:  I 

Lee  Farm  Site,  WI.  2743      I 

Executive  Office  of  ttie  President 

See  Trade  Representative.  Office  of  United  States 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 
British  Aerospace,  2692-2697 
(4  documents] 
NOTICES 
Meetings: 
Aeronautics  Radio  Technical  Commission.  2804 
(2  documents)  I 

Federal  Communications  Commission 

PROPOSED  RULES  1 

Television  broadcastmg:       | 
Advanced  television  (ATV]  systems,  2703 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  28i:: 
(2  documents) 

Federal  Election  Commission 

NOTICES 

Meetings:  Sunshine  Act,  2812 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Maine  et  al.,  2682 
NOTICES 
Disaster  and  emergency  areas: 

Texas,  2744  I 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  projects,  licensing: 

Weyerhaeuser  Co.  et  al.,  2735 
Natural  gas  certificate  filings: 

Sea  Robin  Pipeline  Co.  et  al..  2736 
Applications,  hearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co.,  2739 

Pennsylvania  Electric  Co.  et  al..  2739 


Texas  Eastern  Transmission  Corp..  2740  - 

Federal  Grain  Inspection  Service 

RULES 

Grain  inspection  equipment;  official  performance 
requirements: 
Weighing  and  measuring  devices;  specifications, 
tolerances,  and  other  technical  requirements; 
incorporation  by  reference,  2673 

Federal  Maritime  Commission 

PROPOSED  RULES 

Maritime  carriers  in  domestic  offshore  commerce: 
Shipping  Act  of  1933:  section  3(a);  rate  changes,  2702. 

NOTICES 

Agreements  filed,  etc.,  2744  • 

Casualty  and  nonperformance  certificates: 
Reederei,  Peter  Deilmann.  et  al..  2744 

Non-vessel  operating  common  carriers;  complying  with 
bonding  requirements;  list  availability,  2745 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Burlington  Northern  Railroad  Co.  et  al.,  2804 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Synthetic  triglyceride  mixture  as  cocoa  butter  substitute: 
correction.  2814 
NOTICES 

Biological  products: 
Export  applications- 
Coagulation  Factor  IX  (human),  affinity  purified. 

solvent  detergent  treated.  2752 
Recombinant  human  erythropoietin  (r-HuEPO),  2753 
Meetings: 
Consumer  information  exchange,  2753 
(2  documents] 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Nutrition  labeling;  hearing.  2692 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Government  property  reports,  2818 
Small  business  concern  representation.  2820 

NOTICES 

Transportation  and  motor  vehicles: 
Operator's  Report  of  Motor  Vehicle  Accident  (Standard 
Form  91);  revision,  2745 

Healtt)  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research:  Centers 
for  Disease  Control;  Food  and  Drug  Administration; 
National  Institutes  of  Health' 

Housing  and  Uri>an  Development  Department 

RULES 

Lobbying  of  HUD  personnel:  standards,  2677 
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Public  and  Indian  housing: 
PHA-owned  or  leased  projects;  maintenance  and 
operations — 
Performance  Funding  System;  energy  conservation 
savings,  audit  responsibiUties,  miscellaneous 
revisions;  0MB  approval  numbers  and  correction. 
2678 
NOTICES 

Grant  and  cooperative  agreement  awards: 
Rental  voucher  and  certification  programs,  2754 

interior  Department 

See  also  Land  Management  Bureau;  Reclamation  Bureau 
NOTICES 

Oil  spills  in  Arctic  Ocean;  impact  on  Alaska  Natives;  final 
report  to  Congress,  2775 

internal  Revenue  Service 

RULES 

Procedure  and  administration: 
Tax  return  information  disclosure;  quality  or  peer  review 
and  incapacity  or  death  of  preparer 
Correction,  2815 

international  Trade  Administration 

NOTICES 

Antidumping: 

Brass  sheet  and  strip  from  Sweden.  2705,  2706 
y      (2  documents) 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  2704 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Aspherical  ophthalmoscopy  lenses  from  Japan,  2783 
Bathtubs  and  other  bathing  vessels  and  materials,  2785 
Carbon  steel  butt-weld  pipe  fittings  from- 

China  et  al.,  2783 
Condensers,  parts  thereof  and  products  containing  same, 

including  air  conditioners  for  automobiles,  2784 
Minivans  from  Japan,  2785 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
,    San  Joaquin  Valley  Railroad  Co.,  2786 
Temple-Inland,  Inc.,  2787 

Justice  Department 

See  also  Drug  Enforcement  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
2787 

Labor  Department 

See  Employment  and  Training  Administration;  Occupational 
Safety  and  Health  Administration;  Workers' 
Compensation  Programs  Office 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

2776 
Environmental  statements;  availability,  etc.: 

Ignacio  Chavez  special  management  area,  NM,  2776 
Resource  management  plans,  etc.: 

Albuquerque  District.  NM;  correction,  2814 


Beaver  County,  UT,  2777 
Withdrawal  and  reservation  of  lands: 
Washington.  2777 

Merit  Systems  Protection  Board 

NOTICES 

Meetings;  Sunshine  Act,  2813 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Government  property  reports,  2818 
Small  business  concern  representation,  2820 

NOTICES 

Meetings: 
Aeronautics  Advisory  Committee,  2789 

National  Commission  for  Entployment  Policy 

NOTICES 
Meetings.  2790 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Fuel  economy  standards;  exemption  petitions,  etc.: 
Maserati  Automobiles,  Inc.,  2807 

National  Institute  for  Occupational  Safety  and  Heattli 

See  Centers  for  Disease  Control 

rtational  Institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 
Diseases,  2754 
(2  documents) 
President's  Cancer  Panel.  2754     . 

National  Mediation  Board 

NOTICES 

Meetings;  Sunshine  Act  2813 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Bering  Sea,  Aleutian  Islands  and  Gulf  of  Alaska 

groundfish,  2683 
Bering  Sea  and  Aleutian  Islands  groundfish,  2688 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands,  and  Gulf  of  Alaska 
groundfish;  correction.  2814 
NOTICES 

Marine  animals: 

Taking  incidental  to  commercial  fishing  operations — 
YeJlowfm  tuna,  2710 
Meetings: 

Pacific  Fishery  Management  Council.  2710 

Western  PaciHc  Fishery  Management  Council,  2710 
Permits: 

Foreign  fishing,  2711 
Rulemaking  petitions: 

Alaska  Fish  and  Game  Department,  2711 

National  Science  Foundation 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Academic  research  infrastructure  program,  2790 
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National  Technical  Information  Service 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
2711 

Navy  Department 

RULES 

Privacy  Act;  implementation,  2682 
NOTICES  I 

Privacy  Act:  | 

Systems  of  records,  2719,  2726 
(2  documents) 

Nuclear  Regulatory  Commission 

NOTICES 

Abnormal  occurrence  reports: 

Periodic  reports  to  Congress,  2790 
Environmental  statements;  availability,  etc.: 

Baltimore  Gas  &  Electric  Co.,  2791 

Niagara  Mohawk  Power  Corp.,  2791 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  2792 

Reactor  Safeguards  Advisory  Committee  et  al. 
Propose(^'3chedule.  2793 
Applications,  hearings,  determinations,  etc.: 

Alabama  Power  Co.,  2795 

Chun,  Patrick  K.C..  M.D.,  2795 

Commonwealth  Edison  Co.,  2795 

Occupational  Safety  and  Healtti  Administration 

RULES 

Safety  and  health  standards: 
Formaldehyde;  occupational  exposure,  2681 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Oversight  Board 

NOTICES 

Meetings;  regional  advisory  councils: 
Regions  I  through  VI,  2796 

Patent  and  Trademark  Office 

PROPOSED  RULES 
Patent  cases:  I 

Patent  interference  practice,  2098 

Postal  Service 

PROPOSED  RULES 

Domestic  Mail  Manual: 
Special  bulk  rate  third-class  mail;  insurance  policy 
promotional  materials;  eligibility,  2702 


Public  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  National  Institutes  of  Health 

Railroad  Retirement  Board 

RULES 

Railroad  Unemployment  Insurance  Act: 
Automated  Clearing  House  system;  contribution 
requirements,  2676 


Reclamation  Bureau 

NOTICES 

Contract  negotiations: 
Quarterly  status  tabulation  of  water  services  and 
repayment,  2778 

Resolution  Trust  Corporation 

NOTICES 

Ethics  Office  documents;  availability,  2796 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Midwest  Stock  Exchange,  Inc..  et  al..  2797 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Boston  Stock  Exchange,  Inc.,  2797 

Midwest  Stock  Exchange.  Inc..  2799  , 

Philadelphia  Stock  Exchange.  Inc..  2800 
Applications,  hearings,  determinations,  etc.: 

Prudential  Short-Term  Global  Income  Fund  et  al..  2800 

State  Department  i 

NOTICES 

Foreign  assistance  determinations: 
Iraq.  2804 

Textile  Agreements  Implementation  Committee 

See  CommUtee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Intellectual  property  rights  protection,  countries  denying  ' 
policies  and  practices 
Foreign  countries  identification  priority.  2795 

Transportation  Department 

See  Federal  Aviation  Administration;  Federal  Railroad 
Administration;  National  Highway  Traffic  Safety 
Administration 

Treasury  Department 

See  also  Alcohol.  Tobacco  and  Firearms  Bureau;  Internal 

Revenue  Service 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

2810.  2811 

(3  documents) 
Notes.  Treasury:  <• 

E-1999  series.  2811 

Workers'  Compensation  Programs  Office 

PROPOSED  RULES 

Federal  employees: 
Compensation  claims;  lump-sum  payments;  correction,    . 
2814 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Defense;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration.  2818 
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VII 


Part  III 

Department  of  Defense;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration.  2820 

Part  IV 

Congressional  Budget  OfTice.  2822 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appNcabiiity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  Is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

7CFRPart801 
RIN0580-AA21 

Official  Performance  Requirements  for 
Grain  Inspection  Equipment 

agency:  Federal  Grain  Inspection 
Service,  USDA. 
action:  Final  rule. 

summary:  This  rule  revises  the 
regulations  under  the  United  States 
Grain  Standards  Act,  as  amended, 
concerning  the  Official  Performance 
Requirements  for  Grain  inspection 
Equipment.  It  incorporates  by  reference 
the  applicable  sections  of  the  Grain 
Moisture  Meters  Code  and  General 
Code  of  the  National  Institute  of 
Standards  and  Technology  (NIST) 
Handbook  44,  which  is  entitled 
"Specifications,  Tolerances,  and  Other 
Technical  Requirements  for  Weighing 
and  Measuring  Devices,"  1991  edition 
(Handbook  44],  into  the  regulations. 
effective  DATE:  February  24. 1992. 
FOR  FURTHER  INFORMATKM  CONTACT: 
George  Wollam,  Federal  Grain 
Inspection  Service,  USDA,  room  0619 
South  Building,  Box  96454,  Washington. 
DC  20090-6454;  telephone  (202)  720- 
0292. 
SUPPLEMENTARY  INFORMATION: 

"Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classifled 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Regulatory  Flexibility  Act  CertifiGation 

John  C.  Foltz,  Administrator,  FGIS, 
has  determined  that  this  proposed  rule 


will  not  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
entities  because  most  users  of  the 
official  inspection  and  weighing  services 
and  those  entities  that  perform  these 
services  do  not  meet  the  requirements 
for  small  entities  as  defined  in  the 
Regulatory  Flexibility  Act  (5  U.S.G  601, 
et  seq.). 

Background 

In  the  June  12, 1991,  Federal  Register 
(56  FR  26944),  FGIS  proposed  to  revise 
the  regulations  under  the  United  States 
Grain  Standards  Act,  as  amended, 
entitled  Official  Performance 
Requirements  for  Grain  Inspection 
Equipment  to  incorporate  by  reference 
the  appficable  requirements  of  the  Grain 
Moisture  Meters  Code  and  General 
Code  of  the  National  Institute  of 
Standards  and  Technology  (NIST) 
Handbook  44,  which  is  entitled 
"Specifications,  Tolerances,  and  Other 
Technical  Requirements  for  Weighing 
and  Measuring  Devices,"  1991  edition 
(Handbook  44)  into  the  regulations. 

Incorporation  of  applicable  sections  of 
the  Grain  Moistiu^  Meters  Code  and 
General  Code  is  consistent  with  e^orts 
to  achieve  greater  uniformity  of 
specifications  and  technical 
requirements  for  grain  moisture 
determinations,  lliose  provisions  of 
Handbook  44  that  did  not  pertain  to  or 
were  not  practical  for  moisture  meters 
used  in  the  official  system  are  not 
included  in  the  incorporation  by 
reference. 

During  the  60-day  comment  period 
one  comment  was  received  fi^m  a  grain 
industry  association.  The  association 
stated  that  they  did  not  oppose  the 
proposal  and  that  they  generally  support 
the  development  of  nationally  uniform 
standards,  specifications,  and  tolerances 
for  inspection  equipment 

Final  Action 

Accordingly,  FGIS  is  revising  Part  801 
of  the  regulations.  Official  Performance 
Requirements  for  Grain  Inspection 
Equipment,  to  incorporate  by  reference 
the  applicable  requirements  contained 
in  the  1991  edition  of  the  NIST 
Handbook  44,  "Specifications, 
Tolerances,  and  Other  Technical 
Requirements  for  Weighing  and 
Measuring  Devices,"  as  stated  in  tho 
June  12. 1991.  proposed  rule. 


List  of  Subjects  in  7  CFR  Part  801    '' 

Administrative  practice  and 
procedure,  Export.  Grain,  Incorporation 
by  reference.  , 

For  reasons  set  forth  in  the  preamble, 
7  CFR  part  801  is  amended  as  follows: 

1.  The  authority  citation  for  Part  801 
continues  to  read  as  follows: 

Authority:  Pub.  L  94-602, 90  itat.  2867.  as 
amended.  (7  VS.C  71  et  aeg.]. 

PART  801  [AMENDED] 

2.  Part  801  is  amended  to  add  {  801.12 

to  read  as  follows: 

S  801.12    Design  requferenMnts 
Incorporated  by  reference. 

(a)  Moisture  meters.  All  moisture 
meters  approved  for  use  in  official  grain 
moisture  determination  and  certification 
shall  meet  applicable  requirements 
contained  in  the  FGIS  Moisture 
Handbook  and  the  General  Code  and 
Grain  Moisture  Meters  Code  of  the  1991 
edition  of  the  National  Institute  of 
Standards  and  Technology's  (NIST) 
Handbook  44.  "Specifications, 
Tolerances,  and  Other  Technical 
Requirements  for  Weighing  and 
Measuring  Devices."  Pursuant  to  the 
provisions  of  5  U.S.C.  552(a).  the 
materials  in  Handbook  44  are 
incorporated  by  reference  as  they  exist 
on  the  date  of  approval  and  a  notice  of 
any  cliange  in  these  materials  will  be 
published  in  the  Federal  Register. 

The  NIST  Handbook  is  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20403.  It  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  room  8401. 1100 
"L"  Street,  NW.,  Washington,  DC 

The  following  Handbook  44 
requirements  are  not  incorporated  by 
reference: 

General  Code  (1.10.) 
G-S.5.5.  Money  Values,  Mathematical 

Agreement 
G-T.l.  Acceptance  Tolerances 
G-UR.3.3.  Position  of  Equipment 
G-UR.3.4.  Responsibilit}-,  Money-Operated 

Devices 
Grain  Moisture  Meters  (5.56.) 
N.1.1.  Transfer  Standards 
N.1.2.  Minimum  Test 

N.1.3.  Temperature  Measuring  Equipment 
T.2.  Tolerance  Values 
T.3.  For  Test  Weight  Per  Bushel  Indications 

or  Recorded  Representations 
UR.3.2.  Other  Devices  not  used  for 

Commercial  Measurement 
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UR.3.7.  Location 

UR.3.11.  Posting  of  Meter  Operating  Range 

(b)  (Reserved] 

Dated:  December  11, 1991. 
|oho  C.  Foltz, 
Administrator. 

[FR  Doc.  92-77e  Filed  1-22-92:  B:45  am] 
MUNG  CODE  3410-EN-ll 


Agricultural  Martceting  Sarvlce 
7  CFR  Part  944 
(Docket  No.  FV-91-423IR] 
Fruits;  Import  Regulation* 

AOENCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  Hnal  rule;  correction. 

SUMMAHV:  This  action  corrects  an 
incorrect  effective  tiate  specified  in  the 
regulatory  text  of  an  interim  final  rule 
which  temporarily  suspended  the  grade 
requirements  for  oranges  imported  into 
the  United  States.  The  October  31, 1991. 
date  specified  should  be  October  24, 
1991. 

EFFECTIVE  DATE:  January  23,  1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S.  Washington. 
DC  20090-6456:  telephone:  (202)  720- 
9918. 

SUPPLEMENTARY  INFORMATIONC  This 
action  makes  a  correction  in  an  interim 
final  rule  which  appeared  in  the  Federal 
Register  (56  FR  55983.  October  31, 1991). 
The  correction  changes  the  effective 
date  specified  in  paragraph  (a)(1)  of 
S  944.312  from  October  31, 1991,  so  that 
it  conforms  with  the  date  appearing  in 
the  "Effective  Date"  section  on  the  first  ~ 
page  of  the  interim  final  rule. 

The  interim  final  rule  was  issued 
under  section  8e  (7  U.S.C.  608e-l]  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 

List  of  Subjects  in  7  CFR  Part  944 

Avocados.  Food  grades  and 
standards,  Grapefruit,  Grapes.  Imports. 
Kiwifruit  Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  944  is  amended  as 
follows: 


PART  944-FRUITS;  IMPORT 
REGULATIONS 


1.  The  authority  citation  for  7  CFR 
part  944  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat  31,  as 
amended:  7  U.S.C.  601-674. 


U  Ml 


2.  Section  944.312  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

9  944.312    Orange  Import  regulatioa 

(a)  •  •  • 

(1)  Such  oranges  grade  at  least  U.S. 
No.  2:  Provided,  That  such  requirement 
is  hereby  temporarily  suspended 
beginning  October  24, 1991. 

Dated:  January  17, 1992. 
Robert  C.  Keeney. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  92-1630  Filed  1-22-92;  8:45  am] 
BILUNO  CODE  3410-eMI 

7  CFR  Part  979 
[Docket  No.  FV-91-450] 

South  Texas  Melons;  Amended 
Expenses  and  Establishntent  of 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  ffnal  rule  increases  the 
level  of  authorized  expenses  and 
estabhshes  the  assessment  rate  under 
Marketing  Order  No.  979  for  the  1991-92 
ffscal  period.  Authorization  of  this 
budget  enables  the  South  Texas  Melon 
Committee  (committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTnfE  DATE:  October  1, 1991. 
through  September  30, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clerk,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456.  room  2525-S,  Washington. 
DC  20090-6456.  telephone  202-720-9918. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
No.  156  and  Order  No.  979  (7  CFR  part 
979),  regulating  the  handling  of  melons 
grown  in  South  Texas.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 


the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  Rt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businessies  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  27  handlers 
of  South  Texas  melons  under  this 
marketing  order,  and  approximately  27 
producers.  SmdU  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  deHned  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  South 
Texas  melon  producers  and  handlers 
may  be  classified  as  small  entities. 

"Hie  budget  of  expenses  for  the  1991- 
92  fiscal  period  was  prepared  by  the 
South  Texas  Melon  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  South  Texas  melons.  They 
are  familiar  with  the  conmiittee's  needs 
and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budgets  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  melons. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  committee's  expenses. 

Committee  administrative  expenses  of 
$93,187,  recommended  in  a  mail  vote 
completed  September  19, 1991,  were 
approved  on  November  13, 1991,  and 
published  in  the  Federal  Register  on 
November  19, 1991  (56  FR  58302).  The 
committee  subsequently  met  on 
November  IB.  1991,  and  unanimously 
recommended  funding  for  several 
research  and  promotion  projects  and 
adjustments  to  a  number  of  the 
previously  approved  administrative 
items.  The  1991-92  budget  of  $285,309.51 
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is  $6,160.51  man  than  the  previous  year. 
Major  increases  in  the  manager  and 
field  salaries,  rent  and  utilities,  field 
travel,  and  research  categories  v^  be 
partially  offset  by  decreases  in  the  office 
.  salary  and  promotion  categories. 

The  committee  also  unanimously 
reconunended  an  assessment  rate  of 
$0.05  per  carton  of  melons,  $0.01  more 
than  last  season.  This  rate,  when 
applied  to  anticipated  shipments  of  6 
million  cartons  of  melons,  will  yield 
$300,000  in  assessment  income.  This  will 
be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve  as  of 
October  31, 1991,  estimated  at 
$287,210.22,  were  within  the  maximum' 
permitted  by  the  order  of  two  fiscal 
periods'  expenses. 

While  this  action  wiU  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  beneHts  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  December  17, 1991 
(56  FR  65449).  This  document  contained 
a  proposal  to  amend  9  979.214  to 
increase  the  level  of  authorized 
expenses  and  establish  an  assessment 
rate  for  the  committee.  This  rule 
provided  that  interested  persons  could 
file  comments  through  December  31. 
1991.  f^  comments  were  filed. 

It  is  fliund  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  section  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C  553)  because  the  committee  needs 
to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1991-92  fiscal 
period  for  the  program  began  on 
October  1, 1991,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
South  Texas  melons  handled  during  the 
fiscal  period.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  committee  at  a 
public  meeting. 

List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements.  Melons, 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  fordi  in  the 
preamble.  7  CFR  part  979  is  hereby 
amended  as  follows: 

PART  97»-MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
Part  979  continues  to  read  as  follows: 

AuOarity.  Sees.  1-19, 48  SUt  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  979.214  is  revised  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Ckide  of  Federal  Regulations. 


$979,214 

Expenses  of  $285,309.51'by  the  South 
Texas  Melon  Committee  are  authorized 
and  an  assessment  rate  of  $0.05  per 
carton  of  regulated  melons  is 
established  for  the  fiscal  period  ending 
September  30, 1992.  Unexpended  funds 
may  be  carried  over  as  a  reserve. 

Dated:  January  17, 1892. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  92-1629  Piled  1-22-92;  8;45  am) 

SHJJNQ  CODE  S41»<l»^ 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  30 

Foreign  Option  Trantactiona 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Order. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
authorizing  option  contracts  on  the 
Nikkei  Stock  Average  Futures  Contract 
traded  on  the  Singapore  International 
Monetary  Exchange  Limited  ("SIMEX") 
to  be  offered  or  sold  to  persons  located 
in  the  United  States.  This  Order  is 
issued  pursuant  to:  (1)  Commission  rule 
3a3(a),  17  CFR  30.3(a)  (1991),  which 
makes  it  unlawful  for  any  person  to 
engage  in  the  offer  or  sale  of  a  foreign 
option  product  until  the  Commission,  by 
order,  authorizes  such  foreign  option  to 
be  offered  or  sold  in  the  United  States; 
and  (2)  the  Commission's  Order  issued 
on  }uly  2a  1988,  53  FR  28826  (July  29. 
1988],  authorizing  certain  option 
products  traded  on  SIMEX  to  be  offered 
or  sold  in  the  United  States. 

EFFECTIVE  DATE:  February  24. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barney  Charlon,  Esq.,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission.  2033  K 


Street  NW..  Washington.  DC  20681. 
Telephone:  (202)  254-8855. 

SUPfLEMENTARY  MFORMATWM:  The 

Commission  has  issued  the  following 
Order 

United  States  of  America  B^ora  ttM 
Commodity  Futures  Tiadins 
Conunisskn 

Order  Under  Commission  Rule  30.3(a) 
Permitting  Option  Contracts  on  the 
Nikkei  Stock  Average  Futures  Contract 
Traded  on  the  Singapore  Internationa/ 
Monetary  Exchange  Limited  To  Be 
Offered  or  Sold  in  the  United  States 
thirty  Days  After  Publication  of  This 
Notice  in  the  Federal  Register 

By  Order  issued  on  July  20, 1988 
("Initial  Order"),  the  Commission 
authorized,  pursuant  to  Commission  rule 
30.3(a),*  certain  option  products  traded 
on  the  Singapore  International  Monetary 
Exchange  Limited  ("SIMEX")  to  be 
offered  or  sold  in  the  United  States.  53 
FR  28826  (July  29. 1988).  Among  other 
conditions,  the  Initial  Order  specified 
that: 

Except  as  otherwise  pennitted  under  die 
Commodity  Exchange  Act  and  regulations 
thereunder.  *  *  *  no  offer  or  tale  of  any 
SIMEX  option  product  in  the  United  States 
shall  t>e  made  until  thirty  days  after 
publication  in  the  Federal  Reglstar  of  notice 
specifying  the  particular  option(s)  to  be 
offered  or  sold  pursuant  to  tliis  Order  *  *  *. 

By  letter  dated  December  9, 1991, 
SIKffiX  represented  that  it  would  be 
introducing  an  option  contract  based  on 
the  Nikkei  Stock  Average  Futures 
Contract.  SIMEX  has  requested  that  the 
Commission  supplement  its  Initial  Order 
and  subsequent  Order  *  authorizing 
Options  on  Eurodollar  Futures,  Options 
on  Japanese  Yen  Futures,  Options  on 
Deutschemark  Futures  and  Options  on 
Three-Month  Euroyen  Interest  Rate 
Futures  by  also  authorizing  SIMEX's 
Option  Contract  on  the  Nikkei  Stock 
Average  Futures  Contract  to  be  offered 
or  sold  to  persons  in  the  United  States. 
By  letter  dated  December  5, 1986, 
Commission  staff  recommended  that  no 
enforcement  action  be  taken  based  on 
sections  2(a)(l)(B)(v).  4(a)  or  12(e)  of  the 
Commodity  Exchange  Act.  as  amended, 
if  the  Nikkei  Stock  Average  Futures 
Contract  is  offered  or  sold  in  the  United 
States.  Upon  due  consideration,  and  for 
the  reasons  previously  discussed  in  the 
Initial  Order  and  the  December  5. 1986 


•  CommiMion  rule  SMs).  17  CFR  3a3(a)  1W1), 
makei  it  unlawful  for  any  peraon  lo  engage  in  the 
offer  or  aale  of  a  foreign  option  product  until  IIm 
CommiMioa.  by  order,  aalhorna*  aacb  foraifa 
option  to  b«  offered  or  acid  in  the  United  Suiea.  See 
U  FR  28828.  288Z7  DO.  ia 

*  See  55  FR  2S428  dune  28.  IflSO). 
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letter,  the  Commission  believes  that  the 
request  for  authorization  to  offer  or  sell 
an  option  contract  on  the  Nikkei  Stock 
Average  Futures  Contract  should  be 
granted.' 

Accordingly,  pursuant  to  Commission 
rule  30.3(a]  and  the  Commission's  Initial 
Order  issued  on  July  20, 1988,  and 
subject  to  the  terms  and  conditions 
specified  therein,  the  Commission 
hereby  authorizes  SIMEX's  Option 
Contract  on  the  Nikkei  Stock  Average 
Futures  Contract  to  be  o^ered  or  sold  to 
persons  located  in  the  United  States 
thirty  days  after  publication  of  this 
Order  in  the  Federal  Register. 

Contract  Spedficatioiu  | 

Option  on  the  Nikkei  Stock  Average 
Futures  Contract 

Contract  Size:  One  SIMEX  Nikkei 
futures  contract  (Y500  *  Index). 

Contract  Month:  2  serial  months  and 
March,  June,  ^ptember,  December 
contracts  listing  on  one-year  cycle. 

Trading  Hours:  Same  as  the 
underlying  futures  [i.e.,  8:00  a.m.  to  2:15 
p.m.  Singapore  time). 

Minimum  Price  Fluctuation:  Y2,500 
except  that  trades  may  occur  at  a  price 
of  YlOO  if  such  trades  result  in'  the 
liquidation  of  positions  for  both  parties 
to  the  trade. 

Strike  Price:  500  Nikkei  index  points 
interval. 

Trading  Halt  Option  trading  is  not 
allowed  if  the  underlying  futures  is  bid 
or  offered  at  its  price  limit  (This 
practice  is  same  as  that  of  the  S&P  500 
options  traded  at  CME.) 

Option  Exercise:  An  option  can  be 
exercised  by  the  buyer  on  any  day  when 
the  option  is  traded.  In  the  absence  of 
contrary  instructions  delivered  to  the 
Clearing  House,  an  option  in  the  March 
quarterly  cycle  that  is  in-the-money  will 
be  exercised  automatically  on  the  day  of 
determination  of  final  settlement  price. 
Similarly,  an  in-the-money  oi>tion  that 
expires  in  a  month  other  Oian  those  in 
the  March  quarterly  cycle  will  be 
exercised  automaticaUy  on  the  day  of 
termination  of  trading 

Last  Trading  Day:  The  day  before  the 
second  Friday  of  the  contract  month. 

Position  Limit- 1,000  futures 
equivalent  contracts  net  on  the  same 
side  of  the  market  in  all  contract  months 
combined.  Exemptions  to  the  foregoing 
position  limit  may  be  granted  by  the 
Board  or  the  Clearing  House  Committee. 


List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures.  Commodity 
options.  Foreign  transactions. 

Accordingly,  17  CFR  part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OFnON  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A),  4. '4c.  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C.  2. 6, 
ec  and  12a. 

2.  Appendix  B  to  part  30  is  amended 
by  adding  the  following  entry  after  the 
existing  entries  for  "Singapore 
International  Monetary  Exchange 
Limited"  to  read  as  follows; 

Appendix  B — Option  Contracts  Pennitted  to 
be  Offered  or  Sold  in  the  U.S.  Pursuant  to 
§  30.3(a) 


Exchange 


Type  of  contract 


FR  date  and 
citation 


Singapore 
International 
Monetary 
Exchange 

Umited. 

•              • 

Options  on  the 
t«kkei  Stock 
Average 
Futures 
Contract 

•                           • 

1992: 
PR        - 

• 

I 


'  See  alto  letter  from  William  H.  Heyman. 
Director.  Division  of  Market  Regulation,  Securities 
and  Exchange  Commission,  to  )oanne  T.  Medera 
General  Counsel  dated  January  16, 1992. 


Issued  in  Washington.  D.C  on  January  16, 
1992. 

Jean  A.  Webb, 

Secretary  to  the  Commission. 
[FR  Doc.  92-1669  Filed  1-22-82;  8:45  arti) 
BILUNQ  CODE  SSSI-OI-M 


RAILROAD  RETIREMENT  BOARD 
20  CFR  Part  345  ^ 

RIN  3220-AA94 

Employers'  Contributions  and 
Contribution  Reports 

agency:  Railroad  Retirement  Board. 
action:  Final  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  hereby  amends  part  345 
of  its  regulations  to  authorize  the  agency 
to  require  all  employers  sulSject  to  the 
Railroad  Unemployment  Insurance  Act 
(RUL\)  (45  U.S.C.  351  et  seq.]  to  make 
the  contributions  required  by  that  Act 
through  the  Automated  Clearing  House 
(ACH)  system  transfer  in  order  to 
promote  more  efficient  and  less  costly 
administration  of  that  Act. 
EFFECTIVE  DATE:  January  23, 1992. 
addresses:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  Rush 
Street.  Chicago,  Olinois  80611. 


FOR  FURTHER  INFORMATION  CONTACT: 

Marguerite  P.  Dadabo.  General 
Attorney,  Railroad  Retirement  Board, 
844  Rush  Street,  Chicago,  Illinois  60611, 
(312)  751-4945  (FTS  386-4945). 
SUPPLEMENTARY  INFORMATION:  Section 
345.10(b)  of  the  Board's  regulations 
ciurently  provides  that  employers 
whose  Uability  under  the  Railroad 
Retirement  Tax  Act  (RRTA)  (28  U.S.C. 
3201  et  seq.)  equals  or  exceeds 
$1,000,000  shall  deposit  contributions 
payable  under  the  RULA  in  accordance 
with  Board  instructions.  Those 
instructions  now  require  employers  of 
that  size  to  make  deposits  by  wire 
transfer.  Under  S  345.10(c)(2)  of  the 
regulations,  smaller  employers  are  given 
the  option  of  paying  contributions  by 
wire  transfer,  but  are  not  required  to  do 
so.  Section  345.10(c)(1)  gives  such 
smaller  employers  the  option  of  paying 
by  certified  or  uncertified  checks.  In 
order  to  provide  for  more  efficient  and 
less  costly  administration  of  the  RUIA, 
the  Board  hereby  amends  S  345.10  so  as 
to  authorize  the  agency  to  require  all 
employers  to  make  RUIA  contributions 
in  accordance  with  instructions  issued 
by  the  Board.  It  is  anticipated  that  future 
instructions  will  require  all  employers  to 
use  the  Automated  Clearing  House 
(ACH)  system.  Employers  now  required 
to  make  deposits  by  wire  use  the 
Fedwire  Deposit  System  (Fedwire).  ACH 
is  less  costly  for  employers  to  use  than 
Fedwire.  ACH  would  also  provide  more 
information  on  deposits  and  facilitate 
better  control  over  the  collection  of 
contributions. 

This  regulation  was  published  as  a 
proposed  rule  on  October  24, 1991  (56  FR 
55102).  One  comment  was  received 
during  the  comment  period,  which  ended 
November  25, 1991.  "The  commenter 
supported  the  proposed  regulations,  but 
objected  to  the  proposed  instructions 
that  would  require  all  payments  to  be 
made  through  the  ACH  system.  The 
commenter  expressed  the  belief  that  the 
actual  form  of  payment  should  be  left  to 
the  discretion  of  the  individual  employer 
and  that  the  Board  should  provide  a 
range  of  options  available  which  could 
include  wires,  ACH  system  transfers, 
checks  or  other  forms  of  electronic 
payments. 

The  Board  has  considered  the 
comment,  but  still  anticipates  that  future 
instructions  will  require  all  employers  to 
use  the  ACH  system.  In  addition  to  the 
reasons  cited  above  for  use  of  ACH,  that 
system  also  offers  the  following 
advantages:  Employers  can  use  either  a 
personal  computer  or  telephone  to 
initiate  payments)  the  use  of  ACH 
eliminates  the  problem  of  lost  checks 
and  mail  delays:  the  Board  will  have' 
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faster  access  to  data  and  to  funds 
transferred  by  ACH  than  to  those  paid 
by  check;  the  Internal  Revenue  Service 
(IRS)  is  testing  the  use  of  ACH  to  collect 
railroad  retirement  taxes,  and  the  Board 
has  obtained  formal  support  from  the 
IRS  for  the  Board's  proposal  to  use 
ACH;  and  the  Board  wants  to  streamline 
operations  by  eliminating  check 
processing  rather  than  to  expand  the 
methods  which  employers  can  use  to 
pay  contributions. 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
12291.  Therefore,  no  regulatory  impact 
analysis  is  required.  There  are  no 
information  collections  imposed  by 
these  amendments. 

List  of  Subjects  in  20  CFR  Part  345 

Railroad  employees,  Railroad 
unemployment  insurance. 

For  the  reasons  set  out  in  the 
preamble,  chapter  II  of  title  20  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  as  follows: 

PART  345— EMPLOYERS' 
CONTRIBUTIONS  AND 
CONTRIBUTION  REPORTS 

1.  The  authority  citation  for  part  345  is 
revised  to  read  as  follows: 

Authority:  45  U.S.C.  358;  45  U.S.C.  362(1]. 

2.  Section  345.10(b]  is  revised  to  read 
as  follows: 

§  345.10    Payment  of  ampioyer*' 
contribution*. 


(b)  An  employer  shall  deposit  the 
contributions  under  the  Railroad 
Unemployment  Insurance  Act  required 
to  be  deposited  for  the  current  calendar 
year  in  accord  with  instructions  issued 
by  the  Railroad  Retirement  Board.  At 
the  direction  of  the  Board,  the  Secretary 
of  the  Treasury  shall  credit  such 
contributions  to  the  railroad 
unemployment  insurance  account  in 
accord  with  section  10  of  the  Railroad 
Unemployment  Insurance  Act  and  to  the 
railroad  unemployment  insurance 
administration  fund  in  accord  with 
section  11  of  the  Railroad 
Unemployment  Insurance  Act. 


$345.10 

3.  Section  345.10(c]  is  hereby  remove^. 

Dated:  January  14, 1992. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  92-1561  FUed  1-22-92;  8:45  am] 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Seoretary 

24  CFR  Part  86 

[Docket  Na  R-02-15S7:  FR-3134-F-Ot] 

Requirements  Governing  the  Lobbying 
of  HUD  Personnel;  Section  112  of  the 
Reform  Act;  Reporting  Requirements 
and  Public  Inspection  of  Documents 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Interpretive  rule. 

summary:  To  implement  section  112  of 
the  Housing  and  Urban  Development 
Reform  Act  of  1989,  the  Department 
published  a  final  rule  in  the  Federal 
Register  on  May  17. 1991,  at  56  FR  22912, 
establishing  the  requirements  governing 
the  lobbying  of  HUD  personnel.  The 
final  Rile  established  a  new  part  86  in 
title  24  of  the  Code  of  Federal 
Regulations. 

The  rule  codifies  the  explanation 
contained  in  the  preamble  to  the  May 
17, 1991  final  rule  regarding  reporting  of 
expenditiu«s  and  receipts  and  clarifies 
the  level  of  detail  that  is  needed  to 
comply  with  the  reporting  requirements 
under  section  112.  It  also  establishes 
that  information  filed  under  section  112 
is  to  be  made  available  to  the  press  and 
the  public  under  the  Freedom  of 
Information  Act 

EFFECTIVE  DATE:  January  23, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  J.  Haiman,  Director,  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington,  DC 
20410.  Telephone:  (202)  708-3815;  TDD 
number  (202)  708-1112.  (These  are  not 
toU-fi'ee  niunbers.) 

SUPPLEMENTARY  INFORMATION:  Section 
112  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989, 
Public  Law  101-235,  approved  December 
15, 1989,  (the  "Reform  Act")  added  a 
new  section  13  to  the  Department  of 
Housing  and  Urban  Development  Act, 
42  U.S.C.  3531,  et  seq. 

Section  13  requires,  among  other 
things,  that: 

— ^Persons  that  make  expenditiues  to 
influence  a  HUD  officer  or  employee 
in  the  award  of  financial  Assistance  or 
the  taking  of  a  management  action  by 
the  Department  must  keep  records, 
and  report  to  HUD,  on  the 
expenditures;  and 
— ^Persons  that  are  engaged  to  influence 
a  HUD  officer  or  employee  in  the 
award  of  financial  assistance  or  the 
,   taking  of  a  management  action  must 


register  with  HUD  and  report  to  HUD 

on  their  lobbying  activities. 

On  May  17. 1991,  at  56  FR  22912.  the 
Department  promulgated  a  final  rule  to- 
implement  section  13.  Below  are 
clarifications  on  two  provisions  of  the 
final  rule. 

I.  Questions  have  been  raised  about 
what  registrants  (i.e..  persons  that  are 
engaged  to  influence  a  HUD  officer  or 
employee)  must  report  in  order  to 
comply  with  the  reporting  requirements 
for  registrants. 

Section  13(c)(1)  requires  each 
registrant  to  file — a  detailed  report  of  all 
money  received  and  expended  by  the 
registrant  during  the  preceding  year  in 
carrying  out  the  work,  including 
information  as  to  whom  money  was 
paid  and  for  what  purposes. 

As  stated  in  the  preamble  to  the  May 
17, 1991  final  rule,  the  Department 
believes  that  the  registrant  must  report 
on  all  amounts  received  pursuant  to  the 
retaining  agreement  with  respect  to  the 
lobbying  activity.  On  the  receipt  side, 
the  statute  reaches  "all  money  received 

*  *  *  in  carrying  out  the  work  *  •  *."  in 
the  Department's  view,  the  amounts 
agreed  upon  in  the  agreement  define  the 
"work"  to  be  carried  out — they  are  the 
amounts  that  comprise  the  overall 
lobbying  effort.  This  includes  amounts' 
directly  related  to  the  lobbying  activities 
(such  as  the  preparation  of  documents), 
as  well  as  amounts  indirectly  related 
(such  as  travel  and  acconmiodation 
expenses).  Direct  or  indirect,  the  agreed- 
upon  amounts  define  the  lobbying  job. 

The  statute  also  requires  registrants  to 
report  on  "all  money  *  *  *  expended 

*  *  •  in  carrying  out  the  work  •  *  V"  If 
the  agreement  comprises  the  total 
"work"  involved,  the  expenditures 
should  have  the  same  coverage:  They 
must  cover  all  amounts  expended  in 
pursuit  of  that  "work." 

Thus,  the  Department  beheves  that 
the  registrant  must  report  on  all  amounts 
provided  in  the  retaining  agreement  for 
the  lobbying  activities  involved.  All 
amounts  received,  and  all  amounts 
expended,  under  the  agreement  during 
the  reporting  year  must  be  reported. 
Each  side  of  the  ledger — receiving  and 
expending  (which  shall  include  the  fee 
retained)— should  total  the  same 
amounts. 

However,  the  Department  does  not 
believe  that  it  is  necessary  to  report  in  a 
line-by-line  itemization  every  taxicab 
fare,  tuna  sandwich,  or  telephone  call. 
Reasonable  aggregations  of  expenses  by 
type  of  expenditure  with  appropriate 
labeling  are  sufficient  provided  the 
aggregations  are  related  to  the  same 
lobbying  activity;  i.e.,  the  same  award 
for  financial  assistance  or  the  same 
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management  action.  Examples  of  labels 
of  reasonable  aggregations  are  "meals." 
"transportation,"  "lodging,"  and 
"document  preparation." 

As  noted  in  the  preamble  to  the  May 
17, 1991  final  rule,  the  Department 
believes  that  section  13  envisions  a 
"two-party"  expenditure/receipt 
approach,  under  which  the  report  of  the 
two  parties  can  be  compared  and  cross- 
checked. Aggregations  of  similar 
expenses  related  to  the  same  work  effort 
will  ease  the  reporting  burden,  yet  still 
provide  the  figiucs  necessary  to  check 
compliance  with  the  reporting 
requirement. 

II.  The  statute  requires  that  the 
information  Hied  under  section  13  by 
persons  making  expenditures  constitute 
part  of  the  public  records  of  the 
Department  and  be  open  for  public 
inspection  (section  13(b)(4)(B]]  and  be 
published  annually  in  the  Federal 
Register  (section  13(b)(5)).  In  addition, 
registration  information  filed  by  persons 
engaged  to  influence  is  also  subject  to 
Fedml  Register  publication  (section 
13(c)(3)). 

The  final  rule  extended  that 
publication  requirement  to  reports  filed 
by  persons  engaged  to  influence, 
because  of  the  Department's  belief  that 
the  statute's  publication  requirement 
covers  information  from  both  sources. 
This  is  substantiated  by  the  legislative 
history  which  states  that  "in  addition  to 
being  published  annually  in  the  Federal 
Register,  the  infortnation  filed  under  this 
act  with  die  Secretary  is  considered  to 
be  public  information,  available  to  the 
press  and  the  public  under  the  Freedom 
of  Information  Act."  (135  CONG.  REC. 
H8615  (daily  ed.  November  14, 1989), 
comments  of  Mr.  Kanjorski.)  Therefore, 
in  light  of  the  publication  requirement  of 
all  registration  and  reporting  documents, 
the  Department  issues  this  interpretive 
rule  to  make  clear  that  all  registration 
and  reporting  documents  may  be  made 
available  to  the  press  and  the  public 
prior  to  publication  in  the  Federal 
Register  under  the  provisions  of  the 
Freedom  of  Information  Act. 

Authority:  Sees.  7(d)  and  13(g),  Department 
of  Housing  and  Urban  Developnient  Act  (42 
U.S.C.  3535(d)  and  3537b(g)}. 

Dated:  January  7, 1992. 

lack  Kemp, 

Secretary. 

Accordingly,  the  Department  adds  the 
discussion  contained  in  the 
"Supplementary  Information"  section  of 
this  document  to  Appendix  C  of  24  CFR 
part  86,  as  "Interpretive  Rule,  dated 
January  23, 1992." 

[FR  Doc.  92-1563  Filed  1-22-92;  jB;45  am] 

BILUNO  CODE  4210-3a-« 


Office  of  the  Aeeistant  Secretary  for 
Public  and  Indian  ttousing 

24  CFR  Parts  905  and  990 

(Docket  No.  R-92-1453;  FR-2504-0-03] 

Perfornuuice  Funding  System:  Energy 
Conservation  Savings,  Audit 
Responsibilities,  Miscellaneous 
Revisions;  Announcement  of  0MB 
Approval  Numt)ers  and  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

ACTION:  Final  rule;  Announcement  of 
0MB  approval  numbers  and  correction. 

summary:  On  September  11, 1991  (56  FR 
46356).  the  Department  published  in  the 
Federal  Register,  a  fmal  rule  that 
implemented  provisions  of  section  118  of 
the  Housing  and  Community 
Development  Act  of  1987  that  required 
several  modifications  of  the 
Performance  Funding  System  (PFS)  of 
calculating  operating  subsidy  eligibility 
of  Public  Housing  Agencies  and  Indian 
Housing  Authorities  {collectively  called 
PHAs)  operating  public  housing  and 
Indian  housing  rental  projects. 

The  effective  date  section  of  the 
September  11  rule  indicated  that  the  rule 
would  become  effective  after  the  Office 
of  Management  and  Budget  approved 
the  information  collections  contained  in 
§§  990.107(c)(4)  and  (g),  990.108(e).  • 
990.110  (c)(l)(i),  (e)  and  (f),  and  the 
corresponding  sections  of  24  CFR  part 
905,  and  after  a  separate  Notice  of  that 
fact  had  been  published  in  the  Federal 
Register.  It  also  indicated  that  the  first 
date  the  rule  was  expected  to  take  effect 
was  January  1, 1992. 

The  purpose  of  this  document  is  to 
announce  the  effective  date  of  the  fmal 
rule  pubHshed  September  11. 1991  (56  FR 
46356)  and  the  OMB  approval  number 
for  sections  that  contained  information 
collection  requirements.  This  document 
will  also  correct  an  erroneous  reference 
contained  in  $  990.107tg)(2). 

EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INTORMATION  CONTACT: 

John  Comerford,  Director,  Financial 
Management  Division,  Office  of  Public 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410,  telephone 
(202)  708-1872.  A  telecommunications 
device  for  hearing  or  speech-impaired 
persons  is  available  at  (202)  245-0850. 
(These  are  not  toll-free  telephone 
numbers.) 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  regulatory 
sections  listed  below  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (F»ub. 
L.  96-511)  and  assigned  OMB  control 
number  2577-0125. 

List  of  Subjects 

24  CFR  Part  905 

Grant  programs — Indians,  Low  and 
moderate  income  housing.  Aged,  Grant 
programs — Housing  and  community 
development.  Handicapped,  Indians. 
Loan  programs — Housing  and 
community  development.  Loan 
programs — Indians,  Public  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  990 

Grant  programs — Housing  and 
community  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

Text  of  the  Amendment 

Accordingly,  parts  905  and  990  of  title 
24  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  905— INDIAN  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  part  905 
continues  to  read  as  follows: 

Authority:  Sees.  201, 202,  203,  205,  United 
States  Housing  Act  of  1937.  as  added  by  the 
Indian  Housing  Act  of  1988  (I>ub.  L  100-358) 
(42  U.S.C.  1437aa,  1437bb.  1437cc.  1437ee); 
sec.  7(b),  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C.  450e(b), 
sec.  7(d).  Department  of  Housing  and  Urban  / 
Development  Act  (42  U.S£:.  3535(d)). 

§§  905.715, 905.720  and  905.730 
[Amended] 

2.  Sections  905.715.  905.720.  and 
905.730  are  amended  by  revising  the 
sentence  at  the  end  of  each  section  to 
read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  numbers  2577-  ' 
0029  and  2577-0125) 

PART  990-ANNUAL  CONTRIBUTIONS 
FOR  OPERATING  SUBSIDY 

3.  The  authority  citation  for  part  990 
continues  to  read  as  follows: 

Authority:  Sec.  9.  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437g):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3.'=35(d)). 
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§99ai07   [Ainmdtd] 

4.  In  §  990.107,  paragraph  (g)(2)  is 
amended  by  correcting  the  reference  at 
the  end  of  the  paragraph  from 

"§  990.110(0"  to  read  "S  990.110(e)",  and 
by  revising  the  sentence  at  the  end  of 
the  section,  to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  numbn  2577- 
0125) 

§99ai08   [AnMfKtedl 

5.  Section  990.108  is  amended  by 
adding  at  the  end  of  the  section  the 
following  sentence: 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2577- 
0125.) 

$990,110   [Amwidwl] 

6.  Section  990.110  is  amended  by 
revising  the  sentence  at  the  end  of  the 
section  to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  numbm  2577- 
0026. 2577-0029, 2577-0071.  and  2577-0125.) 

Dated:  January  16, 1992. 
Grady  J.  Nonis. 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  82-1580  Filed  1-22-02;  8:45  am] 
■NJJIM  COM  MIS  M  M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
FIreanns 

27CFRPart9 

rrj).  ATF-320;  ftetaranee  Notice  Na  721] 

RIN1512-AA07 

AUas  Peak  VHicultural  Area  (90F-282P) 

AQENCv:  Bureau  of  Alcohol  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTKM:  Treasury  decision,  final  rule. 

summary:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  is  establishing  an 
American  viticultural  area  located  in 
Napa  County,  California,  to  be  known 
as  "Atlas  Peak."  This  final  rule  is  the 
result  of  a  petition  filed  by  Mr.  Richard 
Mendelson  on  behalf  of  Atlas  Peak 
Vineyards,  Napa.  California.  The  Atlas 
Peak  viticultural  area  is  located  entirely 
within  the  approved  "Napa  Valley" 
viticultural  area,  which  is  in  turn  located 
within  the  approved  "North  Coast"  area. 
ATF  believes  that  the  establishment  of 
viticultural  areas  and  the  subsequent 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  will  help  consumers 
better  identify  the  wines  they  purchase. 
The  establislunent  of  viticiiltural  areas 


also  allows  wineries  to  specify  more 
accurately  the  origin  of  wines  they  offer 
for  sale  to  the  public. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  February  24, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  N.  Bacon.  Wine  and  Beer 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue 
NW.,  Washington,  DC  20226;  telephone 
(202)  927-8230.     ^ 
SUPPLEMENTARY  INFORMATION: 

Background 

ATF  regulations  in  27  CFR  part  4 
allow  the  establishment  of  definite 
viticultural  areas.  These  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  on  wine  labels  and 
in  wine  advertisements.  Section  9.11, 
title  27,  CFR.  defines  an  American 
viticultural  area  as  a  delimited  grape- 
growing  region  distinguishable  by 
geographic  features,  Che  boundaries  of 
which  are  delineateid  in  subpart  C  of 
part  9.  Under  27  CFR  4.25a(e)(2),  any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  an 
American  viticultival  area.  Approved 
American  viticultural  areas  are  listed  in 
27  CFR  part  9. 

Petition 

Mr.  Richard  Mendelson.  on  behalf  of 
Atlas  Peak  Vineyards,  the  only  bonded 
winery  within  the  area,  petitioned  ATF 
to  establish  a  viticultural  area  in  Napa 
County,  California,  to  be  known  as 
"Atlas  Peak."  This  viticultural  area  is 
located  six  to  ten  miles  north-northeast 
of  Napa,  California  on  the  western  slope 
of  the  Vaca  Range  which  separates 
Napa  Valley  and  Sacramento  Valley. 
The  Atlas  Peak  viticultural  area  includes 
the  mountain  of  that  name  as  well  as  the 
Foss  Valley  and  portions  of  the  Rector 
and  Milliken  Canyons.  It  has  an  area  of 
approximately  11,400  acres,  with 
approximately  565  acres  planted  to 
vineyards.  One  winery.  Atlas  Peak 
Vineyards,  is  established  within  the 
area,  while  one  additional  winery  is 
under  construction.  There  are  14 
commercial  vineyards  in  this  viticultural 
area. 

The  petition  presented  evidence  of  the 
name  of  the  viticultural  area,  viticultxiral 
history,  boundaries,  and  geographical 
data  relating  to  this  viticidtural  area. 

Name 

With  an  elevation  of  2.663  feet.  Atlas 
Peak  is  the  most  prominent  feature  of 
the  viticultural  area.  The  petition  states 
that  the  original  derivation  of  the  name 
"Atlas  Peak"  for  the  mountain  and  the 
surrounding  Foss  Valley  remains 


unclear  but  that  the  name  has  been 
applied  since  at  least  1875. 

As  evidence  of  the  name,  the 
petitioner  provided  copies  of  newspaper 
articles  from  the  1870'8  discussing  the 
merits  of  Atlas  Peak  as  a  resort  area. 
The  first,  from  the  July  10. 1875,  Napa 
County  Recorder,  describes  Atlas  Peak 
as  the  "divide  between  Foss  and  Capelle 
Valleys"  and  lists  the  fine  scenery,  the 
pure  water,  the  moderate  temperature 
and  (he  dry  air  as  its  advantages  over 
nearby  areas  for  camping.  The  second 
article,  in  the  November  18, 1876,  Napa 
County  Recorder,  describes  the  healUi 
benefits  of  a  visit  to  Atlas  Peak.  The 
petitioner  also  provided  a  copy  of  the 
Report  of  the  Committee  on  the 
Establishment  of  a  State  Hospital  for 
Consumptives  to  the  California  State 
Legislature  in  1880.  Atlas  Peak  was 
considered  as  a  site  for  such  a  hospital 
on  the  basis  of  its  "equability  of 
temperature,  freedom  from  fogs,  or  from 
harsh  winds,  the  dryness  of  the 
atmosphere."  and  "abundant  supply  of 
pure  water."  The  petitioner  also  stated 
that  "Atlas  Peak"  is  the  recognized 
name  for  the  Foss  Valley  since  the  name 
is  used  for  the  valley's  main  road  and 
oidy  school. 

Viticultunl  Wstacy 

According  to  the  petition,  fames  Reed 
Harris  planted  the  first  vineyard  of  1.000 
vines  in  1870.  By  1893.  Harris'  vineyard 
had  grown  to  47  acres.  The  petitioner 
provided  an  1895  Napa  County 
assessor's  map  mariied  with  die 
locations  of  six  vineyards  shown  by  the 
assessor's  records  to  be  located  within 
the  area.  According  to  the  petitioner, 
vineyards  in  the  Adas  Peak  area 
survived  the  Phylloxera  epidemic  of  the 
1890's.  but  were  abandoned  after 
enactment  of  Prohibition  in  1920.  No 
new  vines  were  planted  until  1940  when 
the  first  new  vineyard  was  planted  on 
Mead  Ranch,  in  the  southwest  portion  of 
the  viticultural  area.  Between  1951  and 
1988,  six  new  vineyards  were  added. 
Beginning  in  1981,  several  new  vineyard 
plantings  were  developed  in  the  Atlas 
Peak  area,  often  utilizbig  sites 
previously  planted  to  vines  in  the  19th 
century.  The  petitioner  states  that 
Zinfandel  is  presently  the  grape  variety 
most  recogniited  for  its  regional 
character,  but  he  anticipates  that  as 
"young  vineyards  in  the  region  reach 
maturity,  other  grape  varieties — 
including  Cabernet  Sauvignon  and 
Chardonnay — may  well  receive 
individual  recognition  for  their  special 
character."  The  petitioner  submitted 
samples  of  Zinfandel  labels  utilized  by 
one  California  winery  which  identifies 
the  grapes  in  the  wine  as  being  grown  in 


Federal  Regratef  /  Vol.  57,  No.  15  /  Tlmrsday.  lanuary  23,  1992  /  Rules  and  Regulations 


the  Alias  Peak  area.  He  also  submitted 
copies  of  the  lists  of  offerings  at  the 
annual  Napa  Valley  Wine  Auctions  of 
1981. 1982  and  1988.  which  show  the 
source  of  grapes  used  in  some  of  the 
Rutherford  Hill  wines  as  "vines  at  the 
Mead  Ranch  atop  Atlas  Peak.'! 

Bouadariea  I 

As  evidence  for  the  viticultural  area 
boundaiy,  the  petitioner  pointed  out  that 
the  name  "Atlas  Peak"  is  used  to 
designate  the  region's  oldest  access  road 
witii  a  route  &at  traverses  MiUiken 
Canyon  and  Foss  Valley  as  well  as 
Atlas  Peak.  The  boundaries  of  the 
viticultural  area  consist  mainly  of  ridge 
lines  whidi  separate  Atlas  Peak  and  the 
Foss  Valley  from  surrounding  valleys 
and  canyons,  snch  as  Soda  Canyon  to 
the  west  Wooden  Valley  and  Capell 
Valley  to  the  east  and  Sage  Canyon  and 
Pritdwrd  Hill  to  the  north.  The 
petitioner  describes  these  canyons  and 
vsflleys  as  different  in  history,  cbmale 
and  geology.  The  exact  boundaries  of 
the  Atlas  Peak  viticultural  area  are 
described  in  i  9.140.  I 

KatiaguMtking  Fatttunv 

1^  petitioner  provided  the  foll'nving 
evidence  relating  to  geographic  features 
which  distinguish  the  Atlas  Peak 
viticultural  area  from  surrounding  areas: 

Tapo^vphy  | 

Hie  area's  hi^sit  ^evation  is  2663 
feet  «bove  sea  level  at  the  summit  of 
Atlas  Peak.  The  kiwest  points  are  780 
feet  above  sea  level  at  ttie  bottom  of 
Rector  Caayoa,  in  tlie  northwest  comer 
of  the  area,  and  the  water  level  of  the 
Milliken  teservoir,  924  feet  elevation,  at 
the  bottom  of  Milliken  Canyon,  is  the 
sotidieasteixi  portion  of  the  area.  Most  of 
the  viticnltaral  area,  even  the  Foss 
Valley  described  by  the  petitioner  as  an 
"elevatBd  hangiBg  valley,"  is  more  than 
1406  feet  above  aea  level.  It  is  bound  by 
volcaaic  ridfet  and  drained  by  Rector 
Csiyea  to  the  wot  aad  MiUiloen 
Canyon  to  the  aooth.  According  to  the 
petitionee  the  topoyaphy.  "an  elevated 
valley  suiroundeid  by  volcanic 
moimtains  of  relatively  shallow  relief," 
is  uRusual  for  the  area. 

Soils 

According  to  a  report  prepared  by 
Eugene  L  Begg.  Soils  Consultant  and 
submitted  by  the  petitioner,  soils  of  the 
Atlas  Peak  viticultural  area  are 
predominantly  volcanic  in  origin.  The 
soil  series  reported  within  the  area  by 
the  "Soil  Survey  of  Napa  County, 
California"  (tipdated  1978).  are  Aikea. 
Boomer,  Felta,  Cuenoc  and  Hambright 
soils  from  andesite  and  basalt  the 
Forward  soils  from  rhyolite;  the  Bale. 


Perkins,  and  Maxwell  soils  from  valley 
fill  alluvium:  and  the  henneke  and 
Montara  soils  from  serpentine. 
According  to  Begg's  report,  only  the 
Henneke  and  Montara  soils,  which 
represent  a  small  percental  of  the  soils 
within  the  area,  are  from  a  non-volcanic 
source.  By  way  of  contrast,  the  soils  in 
surrounding  areas  such  as  Soda  Canyon. 
Capell  Valley,  Wooden  Valley,  Napa 
Valley  and  Stags  Leap  are  far  more 
diverse  since  they  are  derived  from  both 
volcanic  and  sedimentary  rock  sources. 

Climate 

The  petitioner  included  a  separate 
report  on  the  climate  of  the  proposed 
area  prepared  by  Michael  Pechner,  a 
consulting  meteorologist.  His  report 
describes  the  area  as  "very  distinctive, 
and  perhaps  unique  in  Northern 
California."  In  support  of  this  claim,  it 
describes  the  effect  of  the  location  and 
topography  of  the  Adas  Peak  area  on 
the  growing  conditions.  Although  the 
area  is  only  40  miles  from  the  Pacific 
Ocean  and  subject  to  the  afternoon  and 
evening  cooling  wkidi  are  characteristic 
of  maritiBie  influence,  the  area  is  free 
from  the  fogs  which  are  drawn  up  into 
the  rest  of  tiie  Napa  Valley.  Mr.  Pechner 
attributes  the  lack  of  fog  to  the  fact  that 
the  area  is  east  of  Napa,  has  a  high 
elevation,  and  is  connected  to  Napa 
Valley  by  narrow  canyons. 

The  report  also  indicates  that  cooling 
in  the  area  is  influenced  by  the  fact  that 
the  area  is  characterized  by  shallow 
volcanic  soils  and  large  areas  of 
volcanic  rock.  This  contributes  to 
radiant  co<&ng,  resulting  hi  late 
afternoon  temperatures  which  can  drop 
as  much  as  30  degrees  m  two  hours,  and 
in  daily  minimum  temperatures  which 
are  usually  lower  than  those  in  nearby 
Stags  Leap.  Yountville.  or  Napa. 

FinaQy,  Kfr.  Pechner's  report  indicates 
that  the  annual  rainfall  in  die  Atlas  Peak 
area  is  greater  than  in  surrounding 
areas,  "due  to  the  tetrain  forcing  ^e 
moist  air  masses  of  winter  storms 
upward  as  they  viave  inland  along  a 
southeasterly  path  from  the  coast 
causing  condensation."  He  contrasts 
average  rainfall  within  Ae  Atlas  Peak 
area  of  37.5  inches  per  year  (over  a  45- 
year  period)  with  averages  of  25  to  35 
inches  of  rain  per  yen*  hi  other  parts  of 
Napa  Valley.  According  to  the  petition, 
only  How^  Mountain,  well  to  the  norA, 
has  higher  rainfall  totals  than  the  Atlas 
Peak  area. 

Notice  of  Proposed  Rulemaking 

In  response  to  the  petition  submitted 
by  Mr.  Richani  Mendelson  on  tehalf  erf 
Atlas  Peak  Vineyards,  ATF  proposed 
the  Atlas  Peak  viticukwal  area  in 
Notice  No.  721  (56FR  S7S01).  on  August 


7, 1991.  ATF  solicited  ooraments  in  Aat 
notice  regarding  the  proposed 
viticultnral  area. 

Comments 

ATF  received  three  comments  in 
response  to  the  notice  during  the  45-day 
comment  period  ending  on  September 
23, 1991.  AH  three  respondents 
supported  the  adoption  of  the  "Atlas 
Peak"  viticultural  area. 

Two  of  the  respondents  own 
vineyards  within  the  proposed  area. 
One  of  Aese,  Arfliur  Havenner, 
confirmed  that  the  proposed  Atlas  Peak 
viticultural  area  rarely  experiences 
morning  fog.  He  stated  that  "It  is  very 
often  the  case  that  the  (Napa)  valley  is 
fogged  in  until  late  in  the  day  while  we 
are  in  clear  sunshine.  Our  fields  heat  up 
earlier  as  a  restdt"  All  three 
respondents  stated  that  the  evidence  of 
name,  viticultural  history,  soils,  climate 
and  topography  contribute  to  a  unique 
grapegrovring  area,  and  that  ATF 
should,  as  a  result,  adopt  the  Atlas  Peak 
viticultural  area. 

Based  on  the  evidence  furnished  with 
the  petiti<»i  for  the  Atlas  Peak 
viticultural  area,  and  additional 
evidence  in  support  of  the  area  provided 
in  written  comments.  ATF  is  adopting 
the  Atlas  Peak  viticultural  area  as 
proposed  in  Notice  No.  717.  Section 
9.140  contains  the  name  and  description 
of  the  boundaries  of  the  titicultural 
area.  The  boundaries  are  unchanged 
from  those  proposed,  although  their 
description  is  slightly  modified  for  better 
clarity. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Atlas  Peak  . 
viticultural  area  that  it  is  approving  or 
endornng  the  quality  of  the  wine  front 
this  area.  ATF  is  approving  this  area  as 
being  distinct  from  surrounding  areas, 
but  not  better  than  other  areas.  By 
approving  the  area.  ATF  will  alknv  wine 
producers  to  dam  a  distinction  on 
labels  and  advertisements  as  to  origin  of 
the  grapes.  Any  commercial  advantage 
gained  can  only  coiae  from  consumer 
acceptance  of  Adas  Peak  wines. 

The  use  of  Adas  Peak  as  a  brand 
name  is  governed  by  27  CFR  4  J9(i), 
Geograjdiic  Brand  Names.  This  section 
states  dtat  {unless  it  is  used  in  an 
existing  certificate  of  label  approval 
issued  prior  to  |uly  7, 1906)  the  brand 
name  "Atlas  Peak  "  may  not  be  used 
unless  the  wine  meets  the  appellation  of 
origin  requiremaits  £o»  the  viticultural 
area:Le.^  not  less  thHi<5%  of  the  wine 
is  derived  from  ^tspe*  ffomm  within  the 
botindaries  of  the  vitioidtural  area  and 
the  wine  has  been  fiiUy  finished  in  the 
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State  in  which  the  viticultural  area  is 
located.    . 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  amall  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required  because  this  final  rule  is  not 
expected  (1)  to  have  a  significant 
secondary,  or  incidental  effects  on  a 
substantial  number  of  small  entities,  or 
(2)  to  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  ' 

Executive  Order  12291 

It  has  been  determined  that  diis 
document  is  not  a  major  regulation  as 
defined  inE.0. 12291,  and  a  regulatory 
impact  analysis  is  not  required  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  miliioii  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  forcoosumers.  individual 
industries,  FederaL  State,  or  local 
government  ageocieB  or  geographical 
regions:  and  it  will  not  inve  significant 
adverse  efieds  on  comfsetition. 
employment  imnestinent  prodnctivity. 
innovation,  or  on  the  ability  of  United 
States-based  entetpriaes  to  compete 
with  foreigo-based  eoteiprises  in 
domestic  or  ejqxut  markets. 

Paperwoik  Seduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  cl  1980,  Public  Law  96- 
511, 44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  iQ>ply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

DrafliQg  Infomatien 

The  principal  authors  of  this 
document  are  Vfanorie  Dnndas  and 
Charles  N.  Bacon,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  ia  27  CFR  Part  9 

Admimstrattve  practice  and 
procedure.  Consumer  protection. 
Viticultural  veas.  Wine. 

Authority  and  hsuance 

Accordingly,  27  CFR  part  9  is 
amended  as  follows: 

PAAT  »->AMERICAN  VITICULTURAl. 
AREAS 

Pacagraplh  1.  Tlie  authority  citation  for 
part  S  continues  to  read  as  follows: 

Aulkwity:  27  U^^  205. 


Par.  2.  Sidjpait  C  is  amended  by 
adding  §  9.140  to  read  as  follows: 


§9.140    Atlas  I 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Atlas 
Peak." 

(b)  Approved  maps.  The  appropriate 
maps  of  determining  the  boundaries  of 
the  Atlas  Peak  viticultural  area  are  two 
U.S.G.S.  maps.  They  are  entitled: 

(1)  "YountviBe,  CaHf.,"  7.5  minute 
series,  edition  of  1951,  (photorevised 
1968);  and 

(2)  "Capefl  Valley,  Calif.,"  7.S  minute 
series,  edition  of  1951,  (photorerised 
1968). 

(c)  Boundaries.  The  Atlas  Peak 
viticultural  area  is  located  in  Napa 
County,  California.  It  lies  entirely  within 
the  Napa  Valley  viticultural  area.  The 
beginning  point  is  Haystack  (peak) 
found  in  secHon  21,  T.  7  N.,  R.  4  W.  on 
the  "YountviBe"  U.S.G.S.  map; 

(1)  From  the  beginning  point,  the 
boundary  proceeds  sou^  in  a  straight 
line  approximately  0.S  miles,  to  the 
highest  point  of  an  uooamed  peak  of 
1443  feet  elevation  oe  the  boundary  of 
sections  21  and  28,  T.  7  N..  R.  4  W.; 

(2)  Then  southeast  in  a  straight  line 
approximately  one  mile  to  an  unnamed 
pass  with  an  elevation  of  1485  feet, 
located  on  Soda  Canyon  Road; 

(3)  Then  easterly  in  a  straight  line 
approximately  0.5  miles  to  an  unnamed 
peak  of  2135  feet  elevation; 

(4)  Then  in  a  generally  southeasteriy 
direction,  as  a  series  of  five  straight 
lines  connecting  the  hi^iest  points  of 
unnamed  peaks  with  elevations  of  1778, 
2102, 1942, 1871  and  1840  feet,  ending  in 
the  center  of  section  2,  T.  6  N.,  R.  4  W.; 

(5)  Then  southeast  in  a  straight  line 
approximately  1.8  miles  to  the  highest 
point  of  an  unnamed  peak  of  1268  feet 
elevation  in  section  12,  T.  6  N.,  R.  4  W. 
on  the  Capell  Valley  U.S.G.S.  map; 

(6)  Then  east-southeast  in  a  straight 
line  approximately  1.1  miles  to  the  point 
where  an  unnamed  tributary  stream 
enters  MiUiken  Creek,  immediately 
south  of  the  Milliken  Reservoir  in 
section  7,  T.  6  N.,  R.  3  W.; 

(7)  Then  following  the  unnamed 
stream  east-northeast  approximately  0^ 
miles  to  its  source; 

(8)  Then  northeast  in  a  straight  line 
approximately  0^  miles,  Qutni^  the 
highest  point  of  an  unnamed  peak  of 
1846  feet  elevation,  to  the  1600  foot 
contour  line  in  the  eastern  portion  of 
section8,T.6N.,R.  3W.; 

(9)  Then  following  the  1600  foot 
contour  line  generafiy  north  and  west 
for  approximately  10  miles,  to  the  point 
of  intersection  with  the  boundary  line 
between  sections  12  and  13,  T.  7  N.,  R.  4 
W.  on  the  Yountville  U3X;&  map; 


(1(4  Tben  following  the  section 
boundary  line  west  approximately  1.1 
miles  to  the  mtersection  with  an 
unnamed,  unimproved  road; 

(11)  Then  north«west  in  a  straight  line 
approximately  OJ  miles  to  the  Ughest 
point  of  an  unnamed  peak  of  2114  feet 
elevation,  located  in  section  10,  T.  N.,  R. 
4W.: 

(12)  Then  iwrthwest  in  a  straight  Uoe 
approximately  07  miles  to  the  highest 
point  of  an  unnamed  peak  of  2023  feet 
elevation,  located  in  section  10.  T.  N..  R. 
4W.; 

(13)  Then  southwest  in  a  straight  line 
approximately  2.2  miles  to  Haystack 
(peak),  the  point  of  beginning. 

Signed:  November  20. 1401. 
Stephen  E.  IPmius, 
Director. 

Approved:  December  6. 1991. 
\tka  f.  SiatpsoD, 

Deputy  Assittaat  Secretory  (Regulatory, 
Tariff  and  Trade  EnforcoBent). 
[FR  Doc.  92-1604  Filed  1-22-92: 8:45  am) 
SILUM  COK  «1»41-«l 


DEPARTMENT  OF  LABOR 

Ooo^attoMl  Safety  «nd  HMlth 
Administration 

29  CFR  Part  1«10 

RIN  121»-AA  82 

Occupational  Expoaura  to 
Fonnaldehyda 

AOENCV:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 
ACTION:  Extension  of  administrative 
stay. 

StfMIMRv:  On  December  4. 1987,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  published  a 
final  rule  in  ^  Federal  Register  on 

occupational  exposure  to  formaldehyde 
(29  CFR  1910.1048, 52  FR  46166).  In 
response  to  numerous  public  comments 
which  indicated  oonfauioa  about  the 
hazard  warning  provisions  of  the  ne%viy 
revised  Formaldehyde  Standard,  on 
December  13, 1988,  OSHA  announced 
an  administrative  stay  of  paragraphs 
(m)(l)(i)  through  (mH^lUi)  for  a  period  of 
nine  months.  OSHA  abo  aiuwunced  its 
intention  to  revoke  paragraphs  (m)(lMi) 
through  (m)(4Kii)  and  invite  comments 
on  replacing  them  with  the  Haurd 
Communication  Standard  (29  CFR 
1910.1200)  or  another  equally  protective 
alternative  whidt  worid  be  lees 
confusing  to  the  public  (53  FR  50198). 
The  stay  was  sutwequently  extended  (54 
FR  35639.  August  29. 1988c  55  FR  24070. 
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lune  13, 1990;  55  FR  32616,  August  10, 
1990: 55  FR  51698,  December  17, 1990: 56 
FR  10377,  March  12, 1991;  56  FR  26909. 
lune  12, 1991;  56  FR  37650,  August  8, 
1991;  56  FR  57593.  November  13, 1991). 
On  July  15, 1991,  OSHA  published  a 
proposal  to  resolve  several  remaining 
issues  on  formaldehyde,  including  those 
raised  by  the  stayed  paragraphs  (56  FR 
32302).  The  public  was  given  until 
August  14, 1991  to  comment  on  the 
proposal.  OSHA  is  completing  its  . 
analysis  of  the  comments  and 
developing  a  fmal  response. 
Consequently  the  stay  is  being  extended 
for  an  additional  90  days  so  that  OSHA 
may  complete  this  process.  While  this 
stay  is  in  effect,  affected  employers 
must  continue  to  comply  with  the 
provisions  of  OSHA's  Hazard 
Communication  Standard.      | 

EFFECTIVE  DATE:  The  administrative  stay 
of  29  CFR  1910.1048  (m)(l}(i]  through 
(m)(4](ii]  will  be  effective  until  May  5, 
1992. 

FOfI  FURTHER  INFORMATION  CONTACT 

Mr.  James  Foster,  Occupational  Safety 
and  Health  Administration.  Office  of 
Information  and  Consumer  Affairs,  U.S. 
Department  of  Labor,  room  N-3647.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Telephone  (202)  523-8151. 

SUPPLEMENTARY  INFORMATION: 
Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Gerard  F.  Scannell, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210. 

This  action  is  taken  pursuant  to 
section  4(b).  6(b),  and  8(c)  of  tfie 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1593, 1597. 1599;  29  U.S.C 
653. 655, 657);  Secretary  of  Labor's  Order 
No.  1-90  (55  FR  9033)  and  29  CFR  part 
1911. 


List  of  Subjects  in  29  CFR  Part  1910 

Formaldehyde,  Occupational  safety 
and  health.  Chemicals,  Cancer,  Heal^, 
Risk  assessment. 


{1910.1048    [Staytd  In  part] 

Therefore,  29  CFR  1910.1048  (m)(l)(i) 
through  (m)(4)(ii)  is  stayed  until  May  5, 
1992. 

Signed  at  Washington,  DC  this  17th  day  of 
January.  1992. 

Gerard  F.  Scannell. 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

(PR  Doc.  92-1652  Filed  1-22-92;  8:45  am] 
■lUMQ  COM  4«io-aa-« 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32CFR  Part  701 

[Secrttary  of  ttw  Navy  instmcUon  5211 JC] 

Personal  Privacy  and  Rights  of 
Individuals  Regarding  Records 
Pertaining  to  ThemseWes 

AQENCV:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  removing  an  exemption  rule  subject  to 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a). 
This  action  removes  the  exemption  rule 
for  a  system  of  records  identified  as 
N01070-3,  "Navy  Personnel  Records 
System". 

EFFECTIVE  DATE:  January  23. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Gwendolyn  Aitken,  Head.  PA/ 
FOL\  Branch,  Office  of  the  Chief  of 
Naval  Operations  (OP-09B30), 
Department  of  the  Navy,  The  Pentagon, 
Washington,  DC  20350-2000.  Telephone 
(703)  614-2004. 

List  of  Subjects  in  32  CFR  Part  701 

Privacy. 

For  the  reasons  set  forth  in  the 
preamble,  32  CFR  part  701  is  amended 
as  follows: 

PART701-JAMENDED] 

1.  The  authority  citation  for  32  CFR 
part  701,  subpart  G  continues  to  read  as 
follows: 

Authority:  Pub.  L  93-579. 88  Stat  1896  (5 
U.S.C.  552a). 

2.  Section  701.119  is  amended  by 
removing  and  reserving  paragraph  (b)(5] 
as  follows: 

$701,119   Exempt  Navy  rscord  systsms. 

(b)  Bureau  of  Naval  Personnel.   •  •  • 
(5J  /Reserved]. 


Dated:  January  17, 1992. 


L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  92-1632  Filed  1-22-92;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 

[Docket  No.  FEMA  7532] 

List  Of  Communities  Eligible  for  the 
Sale  of  Flood  insurance 

AOENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule. 

summary:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have  applied 
to  the  program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATE:  The  dates  listed  in  the 
fourth  column  of  the  table. 
addresses:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  Post  Office  Box  457.  Lanham. 
Maryland  20706.  Phone:  (800)  638-741& 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas.  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Instu-ance  Administratioii,  (202)  . 
646-2717,  Federal  Center  Plaza,  500  C 
Street.  SW..  Room  417.  Washington,  DC 
20472. 

SUPPLEMENTARY  information:  The 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  which  is 
generally  not  otherwise  available.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
Ust  have  recently  entered  the  NFIP. 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 
In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  a  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map. 
if  one  has  been  published,  is  indicated 
in  the  fifth  coltmui  of  the  table.  In  the  . 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended,  requires  the  purchase  of  flood 
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insurance  as  a  condition  of  federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  Finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
pubKc  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator.  Federal 


Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  FEMA,  hereby  certifies  that 
this  rule,  if  promulgated  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

PART  64-{  AMENDED] 

List  of  Subjects  in  44  CFH  Part  64 

Flood  insurance  and  floodplains. 


1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  teq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 

§  64.6    List  Of  allglM*  conwnunIM— . 


Stafte 


Location 


Community 
No. 


Effective  date,  authorization/cancellation  of 
sale  of  flood  insurance  in  community 


Corent  etfecfive 
map  date 


NEW     aJG/d^f— Emergency 
Program 

REINSTA  TBWevrS-^^Regulair 
Program 
Delaware _ 

Wisconsin _ 


Winn,  Town  of..  Penobscot  County., 


Vermont.. 


l^ewYofk. 


Pennsytvania... 


Ctieswold,  Town  of.  Kent  County .'.. 

Indepervlence,  City  of,  Tempealeau  County . 

Randolph.  Town  of.  Orange  County „ 

Woodstock.  Town  of,  Ulster  County u.. 

Stonet)oro,  Borough  of.  Mercer  County 


Region    t—Reguiar    Program 
Conversiona 

New  York 

Do _ 

Region  IX 

CaWomia 

Region  II 

New  York 

'    Do -. 

West  Virginia 

Region  V 

Ofw 

Illinois 

Region  X 

CaHfomia 

Region     V— Regular    Con¥9r- 
siona 
Cmio — „.._ 


Baintjridge,  Town  of,  Chenango  County 

Nortfi  Norwich,  Town  of,  Chenango  County.. 


Santa  Bart>ara.  City  of,  Santa  Barbara  Coumy . 


Stanford,  Town  of.  Dutchess  County 

Sandyston,  Township  of.  Sussex  County . 
Summers  County,  Unincorporated  Areas . 


Wood  County.  Unincorporated  Areas 

Sunnyside,  Village  of,  McHenry  County 


Ada  County.  Unincorporated  Areas.. 


Baltimore,  Vi«age.of,  Fairfield  County. 


230404 

100004 
550444 
500073 
36083B 
420679 


361085 
36,1089 

060335 

361145 
340455 
540166 

390609 

170486 

160001 


390159 


DecemDer  16.  1991. 


April  16,  1975  En»erg  :  Jan  7,  1977  Reg ;  Now. 

18.  1986  Susp :  Dec  2.  1991  Rain. 
July  5, 1974  Emerg  :SepL  27,  1091  Reg.;  Sept. 

27,  1991  Susp.;  Dec  5,  1991  Rem. 
Nov.  21,  1764  Emerg;  July  16,  1991   Reg; 

July  16,  1991  Susp  .  Dec.  9,  1991  Rem. 
May  28,  1975  Emerg;  Sapl  27.  1991  Reg; 

Sept.  27.  1991  Susp.;  Dec.  16,  1991  Rein. 
June  18,  1975  Emerg.;  Mar.  18,  1991  Reg.; 

Mar.  18,  1991  Susp ;  Dec.  20.  1991  Rein 


Dec.  3,  1991,  Suspension  wiEhdrawn. 
.do .-. 


..do.. 


Dec.  17.  1991,  Suspension  withdrawn.. 

do - 

Now.  5.  1991 _ „... 


Dec.  17.  1991. 
do 


..do.. 


..do 


-Jan.  24. 197S. 

Jan.  7. 1977. 
Sept.  27,  1991. 
July  16.  1991. 
Sept  27.  1991. 
Mar  18,  1991. 


Dec  3,  1091 
Dec.  3,  1991. 

Dec  3. 1991. 

Dec.  17.  1991. 
Dec.  17.  1901. 
Now  5,  1991. 

Dec.  17. 1901 
Dec.  17.  1091. 

Oac  17. 1991. 


Oac  17,  1001. 


Code  lor  readkig  fourth  cc^umrv  Emerg.— Emergency;  Reg,— Regular.  Susp.— Suspension:  Rein.— Reinstatement. 


Issued:  Jamiaiy  16, 1992. 
CM.  "Bud"  ScAuMrtB.    . 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc.  82-1638  Filed  1-22-82;  8:45  am) 

SIUJNO  CODE  (71t-21-M 


DEPARTMENT  OF  COMMEACE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 
[Docket  No.  911177-2016] 
RiN  064S-AE45 

Groundfisti  of  the  Gutf  of  Alaska, 
Groimdf  ish  Rchery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

ilGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTKM:  Final  rule. 

SUMMARY:  NOAA  issues  a  final  rule  to 
implement  Amendment  20  to  the  Fishery 
Management  Plan  (FMP)  for  the 


Groundfish  Fishery  of  the  Bering  ^a 
and  Aleutian  Islands  Area  (BSAI]  and 
Amendment  25  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska  (GOA). 
The  amendments  authorixe  regulations 
to  protect  marine  mammal  populations. 
This  final  rule  (l^  prohibits  trawling 
year-round  within  10  nautical  miles  (nm) 
of  37  Steller  sea  lion  rookeries  in  the 
GOA  and  BSAt  (2]  expands  the 
prohibited  zone  to  20  nm  for  five  of 
these  rookeries  from  January  1  through 
April  15  each  year;  (3)  establishes  new 
GOA  pollock  management  districts,  and 
(4]  imposes  a  limit  on  the  amount  of  an 
excess  pollock  seasonal  harvest  that 
may  be  taken  in  a  quarter  in  each 
district.  These  actions  are  necessar>'  to 
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minimize  potential  adverse  effects  of 
groundfish  fisheries  on  Steller  sea  lions. 
They  are  intended  to  further  the  goals 
and  objectives  contained  in  both  FMPs 
that  govern  these  Hsheries. 
EFFECTIVE  DATE:  January  2a  19S2. 
ADDRESSES:  Copies  of  the 
environmental  assessment/regulatory 
impaci  review/final  regulatory 
flexibility  analysis  (EA/RIR/FRFA)  may 
be  obtained  from  the  North  Pacific 
FishSrj'  Management  Council,  P.O.  Box 
1031Ci6.  Anchorage.  AK  99510  (telephone 
907-271-2309). 

FOR  FURTHER  !NFt>RMATION  CONTACT: 
Steven  Pennoyer,  Director,  Alaska 
Region.  NMI-S,  907-586-7221. 
SUPPLEMENTARY  INFORMATiON: 

Background 

The  domeslic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZl  of  the  GO.\  and  BSAI  are 
managed  by  the  Secretary  of  Commerce 
(Secretary)  according  to  FMPs  prepared 
by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  FMPs  are 
implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  part  611  and 
for  the  US.  fishery  at  50  CFR  parts  672 
and  675.  General  regulations  that  also 
pertain  to  U.S.  fisheries  appear  at  50 
CFR  part  620. 

The  Council  approved  Amendments 
20  and  25  for  review  by  the  Secretary  or 
his  or  her  designee  under  section  304(b] 
of  the  Magnuson  Act  to  determine 
consistency  with  the  Magnuson  Act  and 
other  applicable  law.  The  Secretary,  or 
his  or  her  designee,  is  required  to 
approve,  disapprove,  or  partially 
disapprove  FVDPs  or  FMP  amendments 
within  95  days  following  receipt.  A 
notice  of  availability  of  the  amendments 
was  published  in  the  Federal  Register  on 
November  6, 1991  (56  FR  56623).  It 
invited  review  of,  and  comment  on,  the 
amendments  until  December  30, 1991.  A 
proposed  rule  to  implement  the 
amendmants  was  published  in  the 
Federal  Register  on  November  18, 1991. 
(56  FR  58214).  It  invited  comments  until 
December  30, 1991.  Three  letters  of 
comments  were  received. 

The  preamble  to  the  proposed  rule 
presented  a  full  description  of,  and 
reasons  for:  (1)  Closure  year-round  of 
the  area  within  10  nm  of  specified  sea 
lion  rookeries  located  in  the  GOA  and 
the  Bering  Sea  (BS)  and  Aleutian  Islands 
(AI)  subareas  to  fishing  by  vessels  using 
trawl  gear,  and  (2)  in  the  GOA,  further 
division  of  the  specified  total  allowable 
catch  (TAC)  for  pollock  in  the  combined 
Western/Central  (W/C)  Regulatory 


UMI 


Area  among  Statistical  Area  61  between 
170°  and  159*  W.  longitudes.  Statistical 
Area  62  between  159°  and  154°  W. 
longitudes,  and  Statistical  Area  63 
between  154°  and  147°  W.  longitudes, 
and  elimination  and  incorporation  into 
Statistical  Areas  62  and  63  of  the 
Shelikof  Strait  pollock  management 
district. 

Existing  regulations  at  50  CFR 
672.20(a){2)(iv)  require  the  pollock  TAC 
for  the  W/C  Regulatory  Areas  to  be 
divided  equally  into  four  quarterly 
allowances.  Existing  regulations  also 
require  that  any  unharvested  amount  of 
a  quarterly  allowance,  or  excessive 
harvests  of  a  quarterly  allowance,  be 
added  to.  or  subtracted  from,  the 
subsequent  quarters'  allowances  in 
equal  proportions. 

To  prevent  excessive  accumulation  of 
unharvested  portions  in  any  quarterly 
allowance,  a  limit  of  150  percent  of  the 
initial  quarterly  allowance  was 
proposed.  For  example,  if  each  initial 
quarterly  allowance  of  pollock  TAC  is 
10,000  metric  tons  (mt)  in  a  pollock 
management  district,  the  maximum 
amount  of  any  subsequent  quarterly 
allowance  resulting  from  the 
accumulations  of  pollock  unharvested  in 
previous  quarters  would  be  15.000  mt  in 
that  district. 

The  final  rule  adopted  these 
proposals. 

Other  Regulatory  Changes. 

In  addition  to  the  measures  described 
in  the  preamble  to  the  proposed  rule, 
other  measures  have  been  determined  to 
be  necessary. 

The  Alaska  Regional  Director,  NMFS, 
(ihe  Secretary's  designee)  upon 
reviewing  the  reasons  justifying  the 
closures  within  10  nm  of  sea  lion 
rookeries  in  the  GOA  and  BSAI, 
determined  that  the  size  of  the  closures 
around  five  of  the  rookeries  should  be 
expanded  to  20  nm  to  afford  greater 
protection  to  sea  lions  during  January  1- 
April  15,  a  period  when  intensive 
pollock  fishing  occurs.  These  five 
rookeries  are  on  Akutan  Island,  Akun 
Island,  Sea  Lion  Rocks,  Seguam  Island, 
and  Agligadak  Island.  Therefore,  the 
final  rule  expands  the  closed  areas  to  20 
run  during  the  period  January  1  through 
April  15  of  a  fishing  year,  subject  to 
other  regulatory  closures.  In  making  this 
determination,  the  Regional  Director 
reviewed  new  information  that  has 
become  available  since  the  filing  of  the 
proposed  rule  on  November  13, 1991. 

The  Council  recommended  during  its 
December  2-9, 1991,  meeting,  that  the 
Secretary  establish  a  TAC  specification 
of  1,000  metric  tons  (mt)  for  pollock  in 
an  area  called  the  Bogoslof  District. 
Prior  to  this  recommendation,  the 


Council  submitted  to  the  Secretary 
Amendment  17  to  the  BSAI  FMP. 
Amendment  17  includes  a  management 
measure  that,  if  approved,  would 
establish  the  Bogoslof  District  as  a 
pollock  management  area.  Implementing 
regulations  were  proposed  December  4, 
1991  (56  FR  63487).  If  the  amendment  is 
approved  and  implementing  reg<jlations 
issued,  a  new  Bogoslof  District 
(Statistical  Area  518]  would  be 
established  along  with  management  and 
conservation  measures  deemed 
necessary  to  protect  the  depressed  stock 
of  Aleutian  Basin  pollock.  Until  the 
amendment  is  approved  or  disapproved, 
NMFS  will  close  the  Bogoslof  District  as 
an  inseason  action  necessary  to  prevent 
overfishing  of  Aleutian  Basin  pollock. 

In  1991,  about  442,000  mt,  or  40 
percent  of  the  total  pollock  harvest  in 
the  Bering  Sea  subarea,  occurred  from 
January  l-April  15  period  (commonly 
referred  to  as  the  "A"  season).  A 
significant  proportion  (44  percent)  of  the 
"A"  season  harvest  in  1991  occurred  in 
the  Bogoslof  District.  As  discussed 
above,  a  TAC  of  only  1.000  mt  of  pollock 
will  be  available  in  Oie  Bogoslof  District 
during  1992.  effectively  closing  it  to 
directed  fishing  for  pollock  during  1992. 
Because  the  amount  of  pollock  specified 
for  the  "A"  season  in  1992  is  442,000  mt 
[i.e.,  the  same  amount  that  was  specified 
in  1991),  the  harvest  that  would 
otherwise  have  occxured  in  the  Bogoslof 
District  will  likely  occur  in  adjacent 
statistical  areas  east  and  north  of  the 
Bogoslof  District. 

Although  fishing  effort  for  pollock 
during  1992  will  be  shifted  away  from 
potential  sea  lion  foraging  habitats 
within  the  Bogoslof  District,  fishing 
effort  will  be  more  concentrated  in 
statistical  areas  517  and  511,  where  key 
sea  lion  rookeries  exist.  The  likelihood 
that  adverse  effects  to  sea  lions  will 
result  from  the  effort  shift  away  from  the 
Bogoslof  District  is  uncertain. 
Nevertheless,  to  reduce  the  potential  for 
adverse  eR'ects,  the  Secretary  has 
-  determined  that  expanding  the  trawl 
closures  around  sea  lion  rookeries  is 
prudent  within  those  areas  where 
increased  pollock  fishing  during  the  "A" 
season  is  expected.  The  effects  of  these 
expanded  closures  were  analyzed  in  the 
enviroimiental  assessment  prepared  for 
Amendments  20  and  25. 

Finally,  paragraph  (d)  of  50  CFR  672.23 
and  675.23  is  deleted.  Paragraph  (d) 
prohibits  trawling  in  the  GOA  and  in  the 
BSAI  imtil  the  final  action  implementing 
or  disapproving  Amendments  20  and  25 
is  taken. 

The  Secretary  has  reviewed  these 
measures  and  the  reasons  for  them.  He 
has  determined  that  these  measures  are 
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consistent  with  the  Magnuson  Act  and 
other  applicable  law.  He  has  approved 
these  measures  as  authorized  under 
section  304  of  the  Magnuson  Act. 

Response  to  Comments 

Three  letters  of  comments  were 
received  during  the  comment  period. 
The  comments  are  stunmarized  and 
responded  to  below: 

Comment  1:  Promulgation  of 
regulations  implementing  Amendments 
20  and  25  to  protect  Steller  sea  lions 
under  the  Magnuson  Act  is  inconsistent 
writh  the  Endangered  Species  Act  (ESA) 
and  the  Marine  Mammal  Protection  Act 
(MMPA),  because  (1)  the  regulations  are 
solely  for  the  purpose  of  protecting  a 
threatened  species,  (2]  certain  agency 
findings  under  the  ESA  and  MMPA  have 
not  been  made;  and  (3)  the  regulations 
would  change  the  enforcement  system 
crafted  by  Congress  for  violations  of  the 
ESA  and  die  MMPA. 

Response:  The  Secretary  has 
determined  that  fishery  management 
measures  implemented  under  the 
Magnuson  Act,  which  are  intended  to 
protect  marine  mammals,  including 
Steller  sea  lions,  are  appropriate  and 
consistent  with  the  ESA  and  the  MMPA. 
A  purpose  of  the  Magnuson  act  is  to 
conserve  and  manage  marine  resources, 
including  non-Hsh  species. 
Accommodating  food  requirements  of 
marine  mammals  is  considered  part  of 
"conservation  and  management"  of 
Hshery  resources  under  the  Magnuson 
Act.  Further,  Congress's  intent  that  the 
Secretary  retain  authority  under  the 
Magnuson  Act  to  protect  marine 
mammals  and  exercise  that  authority  is 
explicitiy  stated  in  the  MMPA's  recently 
enacted  interim  commercial  fisheries 
exemption.  Congress  therein  specifically 
directed  the  Secretary  to  request  the 
Regional  Fishery  Management  Councils 
to  take  appropriate  action  whenever 
incidental  taking  of  marine  mammals  in 
a  fishery  will  have  a  significant  adverse 
impact  over  a  long  period  of  time. 
NOAA,  the  agency  chaiged  with  the 
administration  of  both  the  Magnuson 
Act  and  the  MMPA,  has  consistentiy 
interpreted  the  Magnuson  Act  as 
authorizing  regulatory  actions  directed 
at  the  full  marine  environment, 
specifically  including  non-fish  species. 
Which  are  part  of  that  environment  such 
as  marine  mammals.  In  addition,  agency 
findings  under  the  ESA  and  MMPA  with 
respect  to  Steller  sea  Uons  have  been 
accomplished  in  the  environmental 
assessment  prepared  for  this  action. 
Enforcement  of  fishing  regulations 
promulgated  under  the  Magnuson  Act 
will  not  change  the  enforcement  system 
intended  for  violations  of  the  ESA  and 
MMPA 


Comment  2:  A  no-trawl  zone  in  the 
Pribilof  Island  Region  should  be 
established  as  being  necessary  to 
protect  certain  sea  bird  populations  on 
the  Pribilof  Islands. 

Response:  The  efficacy  of  an 
additional  no-trawl  zone  around  the 
Pribilof  Islands  is  not  presented  nor 
analyzed  in  this  rulemaking.  The  no- 
trawl  area  established  by  ^is 
amendment  within  10  nautical  miles  of 
the  Walrus  Island  sea  lion  rookery  might 
provide  additional  protection  to  sea 
birds  on  the  Pribilof  Islands.  The 
Secretary  encourages  the  Council  to 
work  with  appropriate  management 
agencies  to  develop  fishery  management 
measures  as  necessary  to  protect  sea 
birds. 

Comment  3:  The  EA  does  not 
adequately  address  the  environmental 
impacts  of  the  commercial  fisheries  on 
declining  Steller  sea  lion  populations 
and  an  Environmental  Impact  Statement 
(EIS)  should  have  been  prepared  to  fully 
access  all  marine  ecosystem 
interactions,  the  potential  effect  of 
commercial  fisheries  on  the  marine 
environment  and  the  viability  of  all 
marine  species. 

Response:  These  final  regulations 
implementing  Amendments  20  and  25 
restrict  the  groundfish  fisheries  of 
Alaska  to  prevent  adverse  effects  on 
Steller  sea  lions.  Based  on  the  EA 
prepared  for  Amendments  20  and  25, 
NMFS  finds  that  these  restrictions  will 
not  have  a  significant  impact  on  the 
human  environment.  As  a  result  of  this 
finding,  NMFS  reasonably  concludes 
that  the  preparation  of  an  EIS  for 
Amendments  20  and  25  is  unnecessary. 

Comment  4:  Documented  foraging 
ranges  for  pregnant  female  Steller  sea 
lions  increase  from  a  mean  7.8  nm  in 
summer  to  79.7  nm  in  winter  and 
interactions  with  commercial  fisheries 
occur  primarily  within  20  nm  of  sea  lion 
rookeries.  Since  best  scientific  data 
available  indicate  that  Steller  sea  lions 
forage  for  food  further  than  10  nm  fit>m 
rookery  sites  and  because  sea  lion 
foraging  apparently  changes  seasonally, 
year-roimd  no-trawl  zones  of  only  10  nm 
are  not  the  most  protective  measure  to 
lessen  the  decline  of  Steller  sea  lions. 
Alternative  5,  which  establishes  20  nm 
no-trawl  zones  around  rookeries  in 
summer  and  60  nm  no-trawl  zones  in 
winter,  should  be  adopted. 

Response:  As  presented  in  the  EA  for 
Amendments  20  and  25,  the  causes  for 
the  decline  in  Steller  sea  lions  are  not 
known.  The  commercial  groundfish 
fishery  off  Alaska  has  been  identified  as 
one  possible  cause.  Although  there  is  a 
lack  of  evidence  demonstrating  that  the 
decline  has  been  related  to  commercial 


fishing,  NMFS  nevertheless  is 
prohibiting  trawl  fishing  effort  in  areas 
believed  to  be  important  habitat  for 
Steller  sea  lions.  These  protective 
measures  are  being  implemented  to 
alleviate  potential,  but  as  yet  unproved, 
adverse  effects  commercial  fishing  may 
have  on  Steller  sea  lion  populations. 
Because  a  causal  connection  between 
commercial  fisheries  and  the  decline  of 
Steller  sea  lion  populations  has  not  been 
established,  implementation  of 
Alternative  5  would  result  in  significant 
socioeconomic  dislocation  without  any 
assurance  of  additional  benefits  to 
Steller  sea  lion  populations. 

In  addition  to  the  year-round.  10  nm 
no-trawl  zones,  NMFS  is  implementing 
expanded  seasonal  closures  around  five 
rookeries  as  additional  prudent 
protection  for  Steller  sea  lion 
populations  (see  "other  Regulatory 
Changes").  Although  the  extended 
winter  closures  are  intended  to  mitigate 
potential  adverse  effects  of  a 
compressed  BSAI  pollock  roe  fishery, 
these  winter  closures  also  respond  to 
the  commenter's  concerns  for  extended 
winter  protection  for  Steller  sea  lions. 

Classification 

The  Regional  Director  determined  that 
the  FMP  amendments  are  necessary  for 
the  conservation  and  management  of  the 
groundfish  fisheries  in  the  GOA  and 
BSAI  a«d  that  they  are  consistent  with 
the  Miignuson  Act  and  other  applicable 
laws. 

The  Council  prepared  an 
environmental  assessment  (EA)  for 
these  amendments.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator),  found  that  no 
significant  impact  on  the  quality  of  the 
environment  will  result  fiY>m  this  rule.  A 
copy  of  the  EA  may  by  obtained  from 
the  Council  (see  AOORCSSCS). 

On  April  19, 1991,  NMFS  concluded 
formal  section  7  consultation  on  the 
BSAI  and  GOA  groundfish  FMPs  and 
fisheries.  The  biological  opinions  issued 
for  these  consultations  concluded  that 
the  FMPs  and  fisheries  are  not  likely  to 
jeopardize  the  continued  existence  and 
recovery  of  any  endangered  or 
threatened  species  under  the  jurisdiction 
of  NMFS.  Formal  section  7  consultation 
also  has  been  conducted  on  the  GOA 
1991  pollock  TAC  Qune  5, 1991)  and  the 
fourth  quarter  pollock  fishery 
(September  20, 1991).  These  biological 
opinions  concluded  that  the  1991  GOA 
pollock  fishery,  under  the  time  and  area 
constraints  imposed  by  NMFS,  was  not 
likely  to  jeopardize  the  continued 
existence  of  Steller  sea  lions.  Adoption 
of  the  management  measures  described 
in  the  proposed  amendments  will  not 
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affect  listed  species  in  a  way  that  was 
not  alread>'  considered  in  the 
aforementioned  biological  opinions.  In 
fact,  these  management  measures  are 
designed  to  reduce  the  adverse  effects  of 
the  BSAI  and  GOA  groundfish  fisheries 
on  Steller  sea  lions,  and  thus,  may  aid 
recovery  of  the  species.  NMFS  has 
determined  that  formal  section  7 
consultation  is  not  required  for  adoption 
of  these  FMP  amendments. 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
This  determination  is  based  on  the  EA/ 
RK/FRFA  prepared  by  the  Council.  A 
copy  of  the  EA/RIR/FRFA  may  be 
obtained  from  the  Council  (see 
ADDRESSES). 

The  Assistant  Administrator 
concluded  that  this  rule  will  have 
signi^ant  economic  effects  on  a 
substantial  number  of  small  entities. 
These  effects  have  been  discussed  in  the 
EA/RIR/FRFA,  a  copy  of  which  may  be 
obtained  from  the  Council  (see 
ADDRESSES}.  . 

The  Assistant  Administrator  has 
determined  that  delaying  the 
effectiveness  of  the  final  rule  for  30  days 
imder  the  Administrative  Procedure  Act, 
5  U.S.C.  553(d),  is  impracticable  and 
contrary  to  the  public  interest  The  start 
of  the  1992groundfish  fishery  in  the 
GOA  and  BSAI  was  delayed  by 
regulatory  amendment  until  Hnal  rules 
implementing  amendments  20  and  25 
become  effective  or  until  the  Secretary 
disapproves  Amendments  20  and  25. 
The  Secretary  has  approved 
Amendments  20  and  25  and  adopted  the 
reasons  justifying  the  implementation  of 
this  final  rule.  Further  delay  of  the 
opening  in  the  BSAI  pollock  fishery 
beyond  late  January  could  result  in 
significant  amounts  of  fcrgone  revenue 
to  fishermen  and  processors  that  depend 
on  pollock  roe  product.  Therefore,  he  is 
waiving  the  30-day  delayed 
effectiveness  period. 

This  pjle  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 


The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  Is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  Alaska.  This 
determination  has  been  submitted  for 
review  by  the  responsible  State  of 
Alaska  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act.  The 
State  agencies  did  not  comment  within 
the  statutory  time  period,  and;  therefore, 
consistency  is  automatically  inferred. 

This  rule  does  not  contain  policies 
with  federalism  implications  under 
Executive  Order  12612. 

List  of  Subjecto  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping. 

Dated:  January  17, 1S92. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
amended  as  follows: 

PART  672-GROUNOFISH  OF  THE 
GUUF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

§672.2    [Amended]  < 

2.  In  S  672.2,  the  defmition  of 
statistical  area  is  revised  by  removing 
paragraph  (3),  Statistical  Area  621.  and 
redesignating  paragraphs  (4)  through  (7) 
as  (3)  through  (6). 

3.  In  i  672.20,  paragraphs  (a)(2)(iv), 
(h)(2)  and  (i)(4)  are  revised  to  read  as 
follows: 

§672.20    General  Hmitation. 

(a)  •  *  * 

(2)  •  •  • 

(iv)  The  TAG  for  pollock  in  the 
combined  Western  and  Central 
Regulatory  Areas  will  be  apportioned 
among  statistical  areas  61, 62,  and  63  in 
proportion  to  the  distribution  of  the 
pollock  bicmass  as  determined  by  the 


most  recent  NMFS  surveys.  Each 
apportionment  will  be  divided  equally 
into  the  four  quarterly  reporting  periods 
of  the  fishing  year.  Within  any  fishing 
year,  any  unharvested  amount  of  any 
quarteriy  allowance  of  TACs  will  l>e 
added  in  equal  proportions  to  the 
quarterly  allowances  of  the  following 
quarters,  resulting  in  a  sum  for  each 
quarter  not  to  exceed  150  percent  of  the 
initial  quarterly  allowance.  Within  any 
fishing  year,  harvests  in  excess  of  a 
quarterly  allowance  of  any  TAG  will  be 
deducted  in  equal  proportions  from  the 
quarterly  allowances  of  each  of  the 
remaining  quarters  of  that  fishing  year. 

(h)  •  •  • 

(2)  Trip.  For  purposes  of  this 
paragraph,  the  operator  of  a  vessel  is 
engaged  in  a  single  fishing  trip  from  the 
commencement  of,  or  the  continuation 
of,  fishing  for  any  groundfish  after  the 
effective  date  of  a  notice  prohibiting 
directed  fishing  under  paragraphs  (c)(2) 
or  (f)(1)  of  this  section  until  any  offload 
or  transfer  of  any  fish  or  fish  product 
frona  the  vessel,  or  until  the  vessel 
enters  or  leaves  a  regulatory  area,  or 
district,  or  statistical  area  to  which  a 
directed  fishing  prohibition  applies, 
whichever  occurs  first. 

(i)  •  •  • 

(4)  Trip.  For  puiposes  of  this 
paragraph,  a  trip  is  defined  as  set  forth 
under  paragraph  (h)(2)  of  this  section. 


§672.23    [Amended] 

4.  In  S  672.23,  paragraph  (d)  is 
removed. 

5.  In  S  672.24,  paragraph  (e)  is  added 
to  read  as  follows: 

§672.24    GMTlmitallona. 

(e)  Steller  sea  lion  protection  areas. 
(1)  Year-round  closures.  Trawliup  is 
prohibited  in  the  Gulf  of  Alaska  witiiiii 
10  nautical  miles  of  each  of  the 
following  14  Steller  sea  Uon  rookeries: 


U  Ml 


- 

Now 

To 

isiana 

lat 

Long. 

Lat 

LonQ. 

niitsrf                              ,       ,,                ,   ;    , 

59-20.5  N   

5r53.0N 

58*145  N. 

55*46.5  N 

56*00.5  N 

55*03.5  N 

54*47.5  N 

54*46.0  N  

54*43.0  N   

54*42.0  N „. 

54*14.0  N.     

54*17.5  N 

150*23.0  W__ 

152*02.0  W 

151*47.5  W 

155*39.5  W 

156*41.5  W  . 

159*18.5  W 

159*31.0  W 

161*46.0  W 
162*26.5  W 
162*26.5  W 

164*48.0  W 

165*34.0  W 

59*21.0  N„ 

58*10.0  N. 

55*46.5  N 

56*00.5  N 

54-45.5  N 

54*13.0  N 

150*24.5  W 

Sugailnafl                           ,                    

ktormml       ^  ,            ,,   ,                               j 

151*51.0  W 

ntimlinil                                                          

155*42.0  W 

Chfi«ii*l                            

156'42.0  W 

Atkinfl                                   .           .              j            

159*33.5  W 

Pifuvu^  Ro^i' i,„                                          ,  ,,  ,\ 

nkMikig  Rli*^..N         ; 

Ouhtiing  Rktu.C           

' 

UgiHMk  I                 i    , 

164'48.0  W 

Ak^in  ' 

54*18.0  N 

165*31.0  W 

- 
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Island 

FrwH 

To 

Lai 

Long. 

UL 

Long. 

Akutan  1 

54*03.5  N.. . 
53*00.0  N... 

166*00.0  W 

168*24.0  W 

54*05.5  N... 

166*05.0  W 

Ogchul  1 ._.. 

Note:  The  bounds  of  each  rookety  oxtand  In  a  dockwtsa  dirocOon  from  ttto  first  set  of  geogr^Mc  coordinates,  along  the  shoreline  at  me«i  loiMr  low 
the  second  set  of  coordinates;  if  only  one  set  of  geographic  coordinates  is  listed,  the  rookery  extends  around  the  entire  shoreline  of  the  island  at  mean  I 


to 
lower  low 


(2)  Seasonal  closures.  During  January 
1  through  April  15,  or  a  date  earlier  than 
April  15  if  adjusted  under  SO  CFR 


675.20(e),  trawling  is  prohibited  in  the 
Gulf  of  Alaska  within  20  nautical  miles 


of  each  of  the  following  2  Steller  sea  lion 
rookeries: 


Island 

From 

To 

Lat 

Long. 

LaL 

Long. 

AkunI - - 

54*17.5  N... 
54*03.5  N ... 

165*34.0  W 

166*00.0  W 

54*16.0  N_'_. — 
54*05.5  N 

166*31  0  W 

Akutw)  1. _ 

166*05  OW 

Note:  The  l)0unds  of  each  rookery  extend  In  a  ckxkwise  direction  from  the  first  set  of  geographic  coordinates,  along  the  shoreKna  at  mean  k>wer  low  water,  to 
the  second  set  of  coordinates;  If  only  one  set  of  geographic  coordinates  is  listed,  the  rookery  extends  around  the  entire  shoreline  of  the  island  at  mean  kwer  low 


PART675-GROUNDFISHnSHERYOF     9675.23    [AmwMlwl] 


THE  BERING  SEA  AND  ALEUTIANS 
ISLANDS  AREA 

6.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S-C  1801  et  seq. 


7.  In  §  675.23,  paragraph  (d)  is 
removed. 

8.  In  9  675.24,  paragraph  (f)  is  added  to 
read  as  follows: 


967S.24    Qmv  limitations. 

-  (f)  Steller  sea  lion  protection  areas.  (1) 
Bering  Subarea.  (i)  Year-round  closures. 
Trawling  is  prohibited  within  10  nautical 
miles  of  eadi  of  the  following  eight 
Steller  sea  lion  rookeries: 


Island 


From 


Long. 


To 


Long. 


Sea  Uon  Rks.. 

Ugamak  I 

AkunI 

Akutan  I 

Bogostof  I 

Ogchul  I 

Adugak I 

Wakusl „. 


55*28.0  N... 
54*14.0  N ... 
54*17.5  N.... 
54*03.5  N.... 
53*56.0  N ... 
53*00.0  N ... 
52*55.0  N.... 
57*11. ON... 


163*12.0  W 
164*48.0  W.. 
165*34.0  W.. 
166*00.0  W.. 
168*02.0  W 
168*24.0  W 
169*10.5  W 
168*56.0  W 


54*13.0  N 
54*18.0  N 
54*05.5  N 


164*48.0  W 
165*31.0  W 
166*05.0  W 


Note:  The  bounds  of  each  rookery  extend  in  a  ck)ckwise  dkecton  from  the  first  set  of  geographk:  coordinates,  akxig  the 
the  second  set  of  coontnates;  if  only  one  set  of  geographk:  coordinates  is  listed,  the  rookery  extends  around  the  entire 
water. 


sfKxeline  at  mean  lower  low  water,  to 
of  the  island  at  mean  tower  tow 


(ii)  Seasonal  closures.  During  January 
1  through  April  15,  or  a  date  earlier  than 
April  15  if  adjusted  under  50  CFR 


675.20(e),  trawling  is  prohibited  within 
20  nautical  miles  of  each  of  the 


following  three  Steller  sea  lion 
rookeries: 


. 

Island 

From 

To 

UL 

Long. 

Lat 

Lona 

Sea  Uon  Rks 

55*28.0  N ... 
54*17.5  N ... 

163*12.0  W 

165*34.0  W 

166*00.0  W 

54*18.0  N... 

54*05.5  N 

AkunI : 

165*31.0  Mf 

Akutan  1 .  .  _ 

54*03.5  N. 

166*05.0  W 

Note:  The  bounds  of  each  rookery  extend  in  a  ctockwise  dtaction  from  the  first  set  of  geographic  coordkiates,  atong  the 
the  second  set  of  coordinates;  If  only  one  set  of  geographic  coordrates  is  listed,  the  rookery  extends  around  the  entire  aho 


water. 


sfioreline  at  meen  tower  low  water,  to 
of  tfie  island  at  mean  tower  low 


(2)  Aleutian  Islands  subarea.  (i)  Year- 
rotmd  closures. 


Trawling  is  prohibited  within  10 
nautical  miles  of  each  of  the  following 
19  Steller  sea  lion  rookeries: 
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Isisnd 

From 

To 

L«t 

Long. 

UL 

,.  LoflB- 

Yunasks  1                                                                                -  - 

52*42.0  N 

52*21.0  N 

52-06J25N -. 

52*10.0  N. 

51*36.5  N....... — 

51*29.0  N..._ 

51*33.5  N 

170*38.5W.„ 

17r35.0W 

172*54.0  W 

175*31.0  W 

176*58.5  W 

178*20.5  W 

178*34.5  W 

178*57.0  W 

179*45.5  E- 

179*37.5  E 

179*28.0  E 

173*50.0  E 

178*245  E 

17r21.0  E...„ 

17ri3.0  E 

175*57.0  E 

173*21.5  E 

173*43.5  E - 

17r315  E 

52*41  ON - 

52*21.0  N 

170*34.5  W 

172*33  0  W 

AgligadakI    .                    ~           . 
Kasamrtii  I 

52*10.5  N 

175*29.0  W 

Adah  1 

51*38.0  N 

176*59.5  W 

C^ramn  RrvHi 

Tan  1 

'"9  ' ~ — — 

Ulah  1 -.. 

51*20.0  N 

51*18.5  N 

.  178-59.5  W 

51*58.5  N 

52*01.5  N 

5r2^5N 

51*32-5  N 

51*57.0  N 

179*460  E 

52*01.5  N _. 

51*2eON _.. 

51*56.5  N 

I7r39.0  E 

Amchrtka  1 - — 

Amcfiitka  1 _ - 

Column  Rocks: 
AvuoatiaK  Pt    .      ~ _ 

179*25.0  E 

51*45.5  N...- 

5r57.5N 

^ittira   1 

177*20.0  E 

Ki«hji  1 

51*5Z5  N. 

51 '53.5  N 

177*12.0  E 

BiOHv  t 

5r20.5  N 

5r24.0  N 

52*23  5  N 

5r23.5N 

175*51  OE 

Agattu  1                   — ~ 

52*22.0  N 

52'54.5  N 

Gdhon  Point                                       ! 

Agattu  1 — 1 - 

AttuI '■ -i 

17r41.0E 

62*575  N 

172*28.5  E 

NOTt:  Eac^  roofcary  extends  in  a  cfcx*»»'sa  direction  from  tt»  first  set  of  geographic  coordtnates,  along  the 
of  coordinates,  if  only  one  set  of  geographic  coordinates  is  listed,  the  rookery  extends  arcond  the  entire 


shoreline  at  mean 
shoreline  of  the 


lower  low  water,  to  the  second  tM 

island  at  mean  lower  low  water. 


(ii)  Seasonal  closures.  During  January 
1  through  Aphl  15,  or  a  date  earlier  than 


April  15  if  adjusted  under  50  CFR 
675.20(e),  trawling  is  prohibited  within 


20  nautical  miles  of  each  of  the 
following  two  Steller  sea  lion  rookeries: 


island 

From 

To 

latL 

Long. 

Lat 

Long. 

Seguam  1 

52*21.0  N._ 

17r35.0  W 

17r54.0  W 

52*21.0  N. — 

1 72*33.0  W 

AnliaMMi  1 

52*06  25  N. 

e 

NOTE:  Each  rookp^  extends  m  a  ctockwise  diredton  from  the  f>rsl  set  of  geographic  coordinates,  along  the  shoreline  at  mean  lower  low  water,  to  the  second  set 
coordmies;  »  only  one  set  oi  geographK  coordinates  is  listed,  the  rookery  extends  around  the  an«r«  ahorel»>e  of  the  island  at  mean  lower  low  water. 


[FR  Doc  92-16&;  nied  1-17-92;  2:54  pmj 
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50  CFR  Part  675 
[Docket  No.  911177-2016] 


Groundfisti  of  the  Beiing  Sea  and 
Aleutian  islands  Area  I 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Inseason  adjustment:  request 
for  comments. 

SUMMARY:  MMr'S  announces  the  closiu« 
of  the  directed  fishing  season  for  pollock 
in  part  of  reporting  area  515  of  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  (BSAI)  that  is  west  of 
167*  W.  longitude.  This  action  is 
necessary  to  prevent  overfishing  of  a 
pollock  stock  in  that  area.  It  is  intended 
to  ensure  optimum  use  of  groundfish 
while  conserving  pollock  stocks. 
EFFECTIVE  DATES:  Effective  at  0001 
hours.  Alaska  local  time  (A.l.t.)  filing 
January  17, 1992  through  December  31, 
1992. 

AOORESSES:  Comments  should  be 
mailed  to  Ronald  J.  Berg.  Acting  Chief, 


Fisheries  Management  Division.  Alaska 
Region.  National  Marine  Fisheries 
Service,  P.O.  Box  21668.  Juneau,  Alaska, 
99802-1668.  or  be  delivered  to  9109 
Mendenhall  Mall  Road,  Federal  Building 
Annex,  suite  6.  Juneau.  Alaska. 

•KM  FURTHER  INFORMATION  CONTACT 

Andrew  N.  Smoker,  Resource 
Management  Specialist,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
governs  the  groundfish  fisheries  in  the 
exclusive  economic  zone  within  the 
BSAI  management  area  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council]  and  is 
implemented  by  regulations  appearing 
at  50  CFR  part  611  and  parts  620  and 
675. 

Existing  regulations  specify  a  total 
allowable  catch  (TAC)  for  pollock  for 
the  Bering  Sea  subarea,  including 
reporting  area  515.  A  stock  of  pollock, 
called  Aleutian  Basin  pollock,  occurs  in 
part  of  reporting  area  515  that  is  west  of 
167*  W.  longitude.  NMFS  has 


delermmed  that  the  condition  of 
Aleutian  Basin  pollock  is  extremely 
depressed. 

To  manage  Aleutian  Basin  pollock 
separately  from  pollock  occurring  in  the 
rest  of  the  Bering  Sea  subarea.  the 
Council  has  adopted  a  measiue  in 
Amendment  17  to  the  FMP.  which  is 
currently  being  reviewed  by  the 
Secretary  (56  FR  63487;  December  4, 
1991).  The  measure  would  estabhsh  that 
part  of  Reporting  Area  515  that  lies  west 
of  167°  W.  longitude  as  the  Bogoslof 
District  In  anticipation  of  the  Secretary 
of  Commerce  (Secretary)  approving  this 
measure  to  establish  the  Bogoslof 
District,  the  Council  recommended  that 
the  Secreary  implement  a  TAC  of  1.000 
metric  tons  (mt)  for  the  Bogoslof  District, 
which  would  be  managed  as  bycatch  in 
other  fishing  operations  occurring  in  the 
Bogoslof  District  during  the  1992  fishing 
year. 

Until  the  Secretary  makes  a  decision 
to  approve  or  disapprove  Amendment 
17,  existing  regulations  require  that  the 
pollock  TAC  specified  for  the  Bering  Sea 
subarea  also  include  Aleutian  Basin 
pollock.  If  fishing  operations  were  to 
target  on  the  Aleutian  Basin  pollock  to 
achieve  the  alipwable  harvest  level, 
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overfishing  of  Aleutian  Basin  pollock 
could  occur. 

Under  50  CFR  675.20(e)(l)(i).  a  fishing 
season  may  be  closed  in  all  or  part  of  a 
management  area  to  prevent  overfishing 
of  any  stock  of  Rsh.  The  final  notice  of 
fishery  specifications  estabUshes  a 
pollock  initial  TAG  of  1.105.000  mt  for 
the  Bering  Subarea.  Widiout  a  closure  in 
the  Bogoslof  District  fishing  effort  could 
be  directed  at  this  amount  in  the 
Bogoslof  District  To  prevent  overfishing 
of  Aleutian  Basin  pollock.  NMFS  is 
closing  the  directed  fishing  season  for 
pollock  in  that  part  of  the  reporting  area 


515  that  lies  west  of  167*  W.  longitude 
under  50  CFR  675.20(e)(l){i). 

This  closure  allows  fisheries  for  other 
species  to  continue  and  is  the  least 
restrictive  available  measure  to  prevent 
overfishing  of  Aleutian  Basin  pollock. 
After  the  effective  date  of  this  action,  in 
accordance  with  9S  675.20(h)(1)  and  (6). 
the  operator  of  any  vessel  fishing  in  that 
part  of  reporting  area  515  west  of  167* 
W.  longitude  may  not  retain  at  any  time 
during  a  trip,  a  round  weight  equivalent 
amount  of  pollock  equal  to  or  greater 
than  20  percent  of  the  aggregate  amount 
of  the  other  fish  retained  at  the  same 
time  during  the  same  trip. 


ClassificatioB 

This  action  is  taken  under  50  CFR 
675.20  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  18  U.S.C.  1801  et  seq. 

Dated:  )anuary  17, 19BZ. 
David  S.  CiMlia 

Acting  Director.  Office  ofFisheriet 
Conservation  and  Management  National 
Marine  Fisheries  Service. 
[FR  Doc.  BZ-1665  FtlM  1-17  -62: 1:35  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  put><ic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMEHT  OF  AGRICULTURE 
Agricultural  Marketing  Service 


7CFRPart925 
(Docket  NaFV-91-456] 


Table  Grapes  Grown  in  Southeastern 
Canfomla;  Proposed  Rule  To  Establish 
Interest  and  Late  Payment  Charges  on 
Late  Assessments 

AOCNCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
establish  interest  and  late  payment 
charges  on  late  assessments  owed  by 
handlers  regulated  under  the  marketing 
order.  This  action  would  contribute  to 
the  efHcient  operation  of  the  program  by 
ensuring  that  adequate  funds  are 
available  to  cover  budgeted  expenses 
inctirred  under  the  marketing  order. 
DATES:  Comments  must  be  received  by 
February  24. 1992. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456,  room  2529- 
S,  Washington,  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT 
Kenneth  G.  lohnson.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S  Washington,  DC 
20090-6456.  telephone  (202)  720-8139. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
and  Order  No.  925  (7  CFR  part  925). 
regiilating  the  handling  of  grapes  grown 
in  a  designated  area  of  southeastern 
California.  The  marketing  agreement 


and  order  are  authorized  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department]  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

The  purpose  of  the  RFA  is  to  Ht 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  Desert  grapes  subject  to 
regulation  under  the  marketing  order, 
and  approximately  90  producers.  Small 
agriciiltural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  aimual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  grape  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  California  Desert  Grape 
Administrative  Committee  (committee), 
the  agency  responsible  for  local 
administration  of  the  order,  met  on 
October  31, 1991,  and  unanimously 
recommended  establishing  interest  and 
later  payment  charges  on  handler 
assessments  payable  to  the  committee. 

Under  the  terms  of  the  marketing 
order,  each  regulated  table  grape 
handler  is  required  to  pay  a  pro-rata 
share  of  the  cost  of  administering  the 
program.  This  cost  is  in  the  form  of  a 
uniform  assessment  rate  applied  to  each 
handler's  shipments.  It  is  important  for 
handlers  to  pay  their  assessments 
promptly  so  that  the  committee  has 
sufficient  funds  to  cover  its  expenses. 
The  order  also  authorizes  the  committee, 


with  the  Secretary's  approval,  to 
establish  interest  and  late  payment 
charges  on  delinquent  assessments. 

The  committee  recommended 
imposing  a  late  payment  charge  of  5 
percent  of  the  unpaid  balance  and 
charging  interest  of  iMt  percent  per 
month  on  late  assessments.  The 
committee  believes  that  this  action 
would  encourage  handlers  to  pay  their 
assessments  in  a  timely  maimer.  The 
interest  and  late  payment  charges  would 
not  be  imposed  imtil  45  days  after  the 
initial  billing  date,  so  that  handlers 
would  have  ample  time  to  pay  their 
assessments  and  avoid  incurring  the 
additional  charges. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  an 
opportunity  to  respond  to  this  proposal. 
A&  written  comments  timely  received 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjecto  in  7  CFR  Part  825 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Table 
grapes. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
925  be  amended  to  read  as  follows: 

PART  92S-ORAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  925  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C  801-674. 

2.  Part  925  is  amended  by  adding  a 
new  section  925.141  to  read  as  follows: 

9925.141    Late  payments. 

(a)  The  committee  shall  impose  a  late 
payment  charge  of  5  percent  on  the 
unpaid  balance  on  any  handler  whose 
assessment  has  not  been  received  in  the 
committee's  office,  or  the  envelope 
containing  the  payment  legibly 
postmarked  by  the  U.S.  Postal  Service, 
within  45  days  of  the  invoice  date 
shown  on  the  handler's  assessment 
statement. 

(b)  In  addition  to  that  specified  in 
paragraph  (a)  of  this  section,  the 
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committee  shall  impose  an  interest 
charge  on  any  handler  whose 
assessment  payment  has  not  been 
received  in  the  committee's  office,  or  the 
envelope  containing  the  payment  legibly 
postmarked  by  the  U.S.  Postal  Service, 
within  45  days  of  the  invoice  date.  The 
rate  of  1 V^  percent  per  month  shall  be 
applied  to  the  unpaid  balance  and  late 
payment  charge  for  the  number  of  days 
all  or  any  part  of  the  assessment 
specified  in  the  handler's  assessment 
statement  is  delinquent  beyond  the  45 
day  period. 

(c)  The  committee,  upon  receipt  of  a 
late  pajrment.  shall  promptly  notify  4he 
handler  (by  registered  mail)  of  any  late 
payment  charge  and/or  interest  charge 
due  as  provided  in  paragraphs  (a)  and 
.(b)  of  this  section.  If  such  charges  are 
not  paid,  or  the  envelope  containing 
payment  is  not  legibly  postmarked  by 
the  U.S.  Postal  Service,  within  45  days  of 
the  date  of  such  notification,  late 
payment  and  interest  charges  as 
provided  in  paragraphs  (a)  and  (b)  of 
this  section  will  accrue  on  the  unpaid 
amount. 

Dated:  January  17, 1992. 

Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc.  92-1628  Filed  1-22-S2: 8:45  am] 

BILLINO  CODE  M1»<ei-« 


7CFRPart10M 

(DA-91-OOei 

MUk  in  the  Paducah,  Kentucky, 
Marlceting  Area;  TemUnation  of 
Proceeding  on  Proposed  Suspension 
of  Certain  Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Termination  of  proceeding  on 

proposed  suspension  of  rule. 

summary:  This  action  terminates  the 
proceeding  that  was  initiated  to 
consider  a  proposal  to  suspend  portions 
of  the  producer  milk  definition  of  the 
Paducah,  Kentucky,  milk  order  for  an 
indefinite  period.  "The  suspension  would 
have  increased  the  amount  of  milk  that 
may  be  shipped  directly  from  farms  to 
nonpool  plants  and  still  be  priced  under 
the  order.  The  suspension  was 
requested  by  cooperative  associations 
that  represent  a  large  number  of  the 
producers  who  supply  the  maricet. 

An  evaluation  of  data,  views, 
arguments,  and  other  pertinent 
information  available,  leads  to  the 
conclusion  that  no  suspension  action 


should  be  taken  and  the  proceeding 
should  be  terminated. 

FOR  FURTHER  INFORMATION  CONTACT 

Clayton  H.  Plumb.  Chief,  Order 
Formulation  Branch,  USDA/AMS/Dairy 
Division,  room  2968,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456. 
(202)  720-6274. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding; 

Notice  of  Proposed  Suspension:  Issued 
May  6, 1991:  published  May  la  1991  (56 
FR  21630). 

This  termination  of  proceeding  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
Tliis  proceeding  was  initiated  by  a 
notice  of  rulemaking  published  in  the 
Federal  Register  on  May  la  1991  (56  FR 
21630),  concerning  a  proposed 
suspension  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  aforesaid  marketing  area.  Interested 
parties  were  invited  to  comment  on  the 
proposal  in  writing  by  May  17, 1991.  The 
proposal  would  have  increased  the 
amount  of  milk  that  may  be  shipped 
directly  from  farms  to  nonpool  plants 
and  stijl  be  priced  under  the  order. 

Statement  of  Consideration 

The  suspension  was  requested  by 
cooperative  associations  that  represent 
a  large  number  of  the  producers  who 
supply  the  market.  The  proposal  would 
have  allowed  more  milk  to  be  shipped 
directly  from  farms  to  nonpool  plants 
and  still  be  priced  and  pooled  under  the 
order.  Currently  the  order  provides  that 
a  handler  may  divert  up  to  33  percent  of 
the  producer  milk  that  is  received  by  the 
handler.  The  proposed  suspension 
would  increase  the  diversion  allowance 
to  a  volume  equal  to  the  volume  of 
producer  milk  actually  received  during 
the  month. 

The  cooperative  associations  contend 
that  an  indefinite  suspension  is 
necessary  to  recognize  changes  in 
marketing  conditions.  They  indicate  that 
in  recent  years  the  Class  II  needs  of  a 
distributing  plant  regulated  under  the 
Paducah  order  have  been  processed  at 
another  plant  owned  by  the  handler  that 
is  regulated  under  the  Memphis, 
Tennessee  order.  The  cooperatives 
indicate  that  the  milk  needed  to  process 
the  Class  II  products  has  been  priced 
under  the  Paducah  order  even  though  it 
is  processed  in  the  Memphis  regulated 
plant. 

The  cooperative  associations  also 
indicate  that  a  partially  regulated  plant 
located  at  Murray,  Kentucky,  now 
requires  additional  supplies  of  milk  and 
that  a  major  portion  of  the  plant's  needs 
for  milk  are  for  other  than  fluid  use. 


Also,  the  cooperative  indicate  that 
historically,  the  main  source  of  milk  for 
this  nonpool  plant  has  been  producer 
milk  received  by  diversion  from  a 
Paducah  order  regidated  distributing 
plant.  In  effect,  the  cooperatives  contend 
that  a  suspension  of  the  diversion  limits 
is  necessary  to  accommodate  the  needs 
of  this  and  the  previously  mentioned 
plant. 

Comments  (letters  and  petitions)  in 
opposition  to  the  proposed  suspension 
were  received  from  34  non-member 
producers.  These  non-member 
producers,  whose  milk  is  delivered  to 
the  Paducah  order  regulated  distributing 
plant  stated  the  cooperatives  have  been 
pooling  unneeded  milk  on  the  Paducah 
market  for  some  time.  This  pooling 
practice,  according  to  the  non-member 
producers,  lowers  the  Class  I  utilization 
percentage  in  this  market  and, 
consequently,  lowers  their  pay  prices. 

An  analysis  of  market  statistics 
indicates  that  the  Class  I  utilization  of 
producer  receipts  under  the  Paducah 
order  is  at  about  the  same  percentage  as 
the  average  for  the  region,  about  80 
percent.  As  a  result,  the  current 
diversion  limit  of  33  percent  is  adequate 
to  accommodate  pooling  of  reserve 
supplies  in  this  market  in  an  amount 
that  is  sufficient  to  allow  the  Paducah 
pool  to  carry  its  proportionate  share  of 
the  reserve  milk  supplies  in  the  region. 
An  increase  in  the  diversion  allowance 
to  50  percent,  as  requested,  would  risk 
burdening  the  Paducah  pool  with  an 
undue  proportion  of  the  reserve  milk 
supply  in  the  region.  Any  additional 
supply  of  milk  for  Class  II  use  at  the  two 
plants  should  now  appropriately  be 
associated  with  nei^boring  order  pools 
to  better  assure  equity  in  returns  to  . 
producers  among  the  orders,  and 
thereby  tend  to  promote  orderly 
marketing  in  the  region.  Therefore,  the 
requested  action  is  denied  and  this 
proceeding  is  terminated. 

List  of  Subjects  in  7  CFR  Part  1099 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  part 
1099  continues  to  read  as  follows: 

Aatkoritr  Sees.  1-19, 48  StaL  31,  as 
amended;  7  U.S.C  801-674. 

Signed  at  Washington.  DC  on  January  17, 
1992. 

Daniel  Haley, 

Administrator. 

[FR  Doc.  92-1827  Filed  1-22^02;  8:45  am] 
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Food  Safety  and  Inspection  Service 
9  CFR  Parts  317, 320.  and  381 
[Docket  Na  91-006N] 
RIN  0583-AB34 

Nutrition  Labeling  of  Meat  and  Poultry 
Products 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  of  public  hearing. 

summary:  On  November  27. 1991.  the 
Food  Safety  and  Inspection  Service 
(FSIS)  published  a  proposed  rulemaking 
entitled,  "Nutrition  Labeling  of  Meat  and 
Poultry  Products."  Comments  regarding 
this  rulemaking  must  be  received  by 
February  25, 1992.  To  provide  additional 
opportimity  for  interested  persons  to 
present  their  views  on  this  proposal, 
FSIS  is  participating  in  the  Food  and 
Drug  Administration's  (FDA)  "Food 
Labeling  Hearing"  on  January  30  and  31, 
1992. 

DATES:  The  public  hearing  will  be  held 
on  Thursday  and  Friday,  January  30  and 
31, 1992,  8  a.m.  to  6  p.m.  The  records  of 
the  imderlying  rulemakings  will  remain 
open  for  comments  until  February  25, 
1991. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Jack  Masur  Auditorium, 
Warren  Grant  Magnuson  Clinical 
Center,  Building  10,  National  Institutes 
of  Health,  9000  Rockville  Pike,  Bethesda, 
MD  20892. 

Written  notices  of  participation  are  to 
be  sent  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  room  1-23, 12420 
Parklawn  Drive.  Rockville.  MD  20857. 

Transcripts  of  the  hearing  and  copies 
of  data  and  information  submitted 
during  the  hearing  will  be  available  for 
review  at  the  FSIS  Hearing  Clerk,  room 
3171,  South  Building.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  EMC  20250 
under  the  docket  niunber  91-006P. 

To  obtain  a  copy  of  FSIS's  proposal 
(Docket  No.  91-006P)  or  to  send  in 
comments,  write  to:  Policy  Office, 
ATTN:  Linda  Carey.  FSIS  Hearing  Clerk, 
room  3171,  South  Building,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
NM  FURTHER  INFORMATION  CONTACT: 
Persons  needing  information  about  the 
various  food  labeling  issues  to  be 
addressed  at  the  public  hearing  should 
contact: 

At  FSIS:  Mr.  Charles  Edwards. 
Director.  Product  Assessment  Division. 
Regulatory  Programs.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 


UMI 


Agriculture.  Washington,  DC  20250, 
(202)  205-0080. 

At  FDA:  Ms.  Virginia  Wilkening, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFF-200),  Food  and  Drug 
Administration,  200  C  Street,  SW., 
Washington,  DC  20204,  (202)  245-1561. 

Questions  regarding  the  hearing 
should  be  directed  to:  Ms.  Annette  Funn. 
Office  of  Consumer  Affairs,  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-5006  or 
for  FAX  (301)  443-9767. 
SUPPLEMENTARY  INFORMATION:  On 
January  3. 1992,  FDA  published  a  notice 
in  the  Federal  Register  (57  FR  239) 
announcing  a  public  hearing  to  provide 
an  opportunity  for  interested  persons  to 
present  their  views  regarding  the  food 
labeling  proposed  rulemakings  that  were 
published  in  the  Federal  Register  on 
November  27, 1991.  FSIS  will  be 
participating  in  this  public  hearing  and 
will  be  taking  comments  regarding  the 
Agency's  proposed  rulemaking  entitled. 
"Nutrition  Labeling  of  Meat  and  Poultry 
Products"  (56  FR  60302).  The  hearing 
will  address  several  subject  areas 
including  mandatory  nutrition  labeling, 
nutrient  content  claims,  and  health 
claims.  FSIS  advises  those  wishing  to 
participate  in  the  hearing  to  refer  to 
FDA's  Federal  Register  notice.  57  FR 
239. 

Done  at  Washington,  DC,  on  January  17, 
1992. 

W.).  HudnaU. 
Acting  Administrator. 
[FR  Doc.  92-1837  Filed  1-22-92;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  Na  91-NM-269-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  ATP  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).  

summary:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
British  Aerospace  Model  ATP  series 
airplanes.  This  proposal  would  require 
placing  a  life  limit  on  certain  brake  unit 
torque  plates.  This  proposal  is  prompted 
by  recent  reports  of  fatigue  cracks 
developing  In  brake  unit  torque  plates. 
The  actions  specified  by  the  proposed 


AD  are  intended  to  prevent  structural 
failure  of  the  brake  torque  plates. 
DATES:  Comments  must  be  received  by 
March  10, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration.  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-269-AD,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace.  PLC.  Librarian  for 
Service  Bulletin.  P.O.  Box  17414.  Dulles 
International  Airport.  Washington  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056. 

FOR  FURTHER  INFORMATION  CONTACT 

William  Schroeder.  Standardization 
Branch.  ANM-113.  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton,  Washington;  telephone 
(206)  227-2113;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental.  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-28»-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-269-AD,  1601  Land  Avenue  SW., 
Renton,  Washingtqji  9805S-405e. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  which  is  the 
airworthiness  authority  of  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  imsafe  condition  may  exist  on  British 
Aerospace  Model  ATP  series  airplanes. 
The  CAA  advises  that  there  have  been 
recent  reports  of  fatigue  cracks 
developing  in  brake  unit  torque  plates, 
part  numbers  AHA  1650  and  AHA  1777. 
This  condition,  if  not  corrected,  could 
result  in  structural  failure  of  the  brake 
unit  torque  plates  and  subsequent  brake 
failure. 

British  Aerospace  has  issued  Service 
Bulletin  ATP-32-36.  dated  June  26, 1991. 
which  describes  procedures  for 
establishing  a  Ufe  limit  of  10,000 
landings  for  part  no.  AHA  1650  torque 
plates,  and  a  life  limit  of  14,500  landings 
for  part  No.  AHA  1777  torque  plates. 
(This  service  bulletin  refers  to  Dunlop 
Limited  Aviation  Division  Mandatory 
Service  Bulletin  32-1033  Revision  1, 
dated  May  16, 1990,  for  additional 
information).  The  CAA  has  classified 
this  service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  {  21.29  of 
the  Federal  Aviation  Regulations  «nd 
the  appUcable  bilateral  airworthiness 
agreement.  Pursuant  to  a  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  totally  informed  of  the 
above  situation.  The  FAA  has  examined 
the  findings  of  the  CAA,  reviewed  ail 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  placing  a 
life  limit  of  10,000  and  14,500  landings 
for  pat  no.  AHA  1650  and  part  no.  AHA 
1777  brake  unit  torque  plates, 
respectively.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  10  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  20  work  hours  per 
airplane  to  accomplish  the  proposed 


actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  (If  the  proposed 
actions  are  implemented  during  normal 
maintenance,  no  additional  work  hours 
will  be  necessary).  Dunlop  will  provide 
new  torque  plates  at  normal  brake 
overhaul  at  no  cost  to  the  airplane 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $11,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiHties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
pursuant  to  amend  14  CFR  pat  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuduMity:  48  U.S.C.  1354(a).  1421  and  1423: 
49  U.aC  106(g);  and  14  CFR  11.88. 

939.13   (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Britiah  AenwpaoK  Docket  9l-NM-2IBO-fiD. 

Applicability:  Model  ATP  Series  airplanes, 
certificated  in  any  category. 

Compliance:  Required  a*  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  certain 
brake  torque  plates  and  accompanying  brake 
failure,  accomplish  the  foUoMring: 


(a)  Within  400  landings  after  the  efTective 
date  of  this  AD  or  prior  to  the  accumulation 
of  10,000  landings  on  part  no.  AHA  1650 
brake  torque  plates,  whichever  occurs  later, 
replace  part  no.  AHA  1650  brake  torque 
plates,  in  accordance  with  British  Aerospace 
Service  Bulletin  ATP-32-3e.  dated  June  25, 
1991.  Thereafter,  prior  to  the  accumulation  of 
10.000  landings  on  each  part  no.  AHA  1650 
brake  torque  plates,  it  must  be  replaced  with 
a  serviceable  part 

(b)  Within  WO  landings  after  the  effective 
date  of  this  AP  or  prior  to  the  accumulation 
of  14,500  landings  on  pari  no.  1777  brake 
torque  plates,  whichever  occurs  later,  replace 
pari  no.  AHA  1777  brake  torque  plates,  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-32-36.  dated  (une  25. 1991. 
Thereafter,  prior  to  the  accumulation  of 
14.500  landings  on  each  part  no.  AHA  1777 
brake  torque  plate,  it  must  he  replaced  with  a 
serviceable  pari. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  The.requeat 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21. 197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
a  1992. 

Dairell  M.  Padeison, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
PH  Doc  92-1647  FUed  1-22-82: 8:45  am] 
enjjNO  COM  4110-13-11 


14CFRPart39 

(Docket  Na  91-NII-97-AD] 

Airworthiness  Directives;  British 
Aerospsce  Model  BAe  146  Series 
Ataptanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD),  applicable  to  certain 
British  Aerospace  Model  BAe  146  series 
airplanes,  which  would  require 
repetitive  visual  inspections  to  detect 
damaged  in-line  splices  in  the  integrated 
drive  and  in  the  Auxihary  Power  Unit 
(APU)  generator  circuits,  and  repair,  if 
necessary:  and  eventual  modifications 
which  would  terminate  the  requirement 
for  the  repetitive  inspections.  This 
proposal  is  prompted  by  reports  of  ' 
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damage  to  the  in-line  splices  in  the 
integrated  drive  and  APU  generator 
circuits  due  to  overheating.  The  actions 
speciHed  by  the  proposed  AD  are 
intended  to  prevent  overheating  of  in- 
line splices  in  the  integrated  drive  and 
APU  generator  circuits,  which  could 
result  in  a  fire. 

DATES:  Comments  must  be  received  by 
March  10. 1992. 

AOORCSSCS:  Send  comments  in  triplicate 
to  the  Federal  Aviation  Administration, 
Transport  Airplane  Directorate.  ANM- 
103,  Attention:  Rules  Docket  No.  91- 
NM-97-AD.  1601  Lmd  Avenue  SW.. 
Rentoiv  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Hie  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins.  P.O.  Box  17414,  Dulles, 
International  Airport,  Washington.  DC 
20041.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
RM  FURTHEH  MrONMATION  CONTACT: 
Mr.  William  Schroeder,  Aerospace 
Engineer,  Standardization  Branch, 
ANM-113.  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2148:  fax  (206)  227- 
1320. 
SUPPlfMEffTART  mFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  boLh  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persona.  A  rep>ort 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  &led  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
'acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-N.M-97-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaOabmty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  TranspcHi  Airplane  Directorate. 
ANM-103,  AttenUon:  Rules  Docket  No. 
91-NA4-97-AD,  1601  Lind  Avenue  SW., 
Renton.  Washington  96055-4056. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  which  is  the 
ainvorthiness  authority  of  the  United 
Kingdom,  recently  notHled  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
British  Aerospace  Model  BAe  146  series 
airplanes.  The  United  Kingdom  CAA 
advises  that  there  have  been  recent 
reports  of  damage  to  the  in-line  splices 
in  the  integrated  drive  and  Auxiliary 
Power  Unit  (APU)  generator  circuits  due 
to  overheating.  This  condition,  if  not 
corrected,  could  lead  to  overheating  of 
the  in-line  splices  in  the  integrated  drive 
and  APU  generator  circuits,  which  could 
result  in  a  fire. 

British  Aerospace  has  issued  the 
following  service  bulletins  to  address 
inspection,  repair,  and  modification  of 
the  affected  airplanes: 

a.  Inspection  Service  Bulletin  24-83, 
dated  January  22, 1991,  which  describes 
procedures  to  perform  repetitive  visual 
inspections  to  detect  damaged  in-line 
splices  in  the  APU  generator  circuit,  and 
repair,  if  necessary. 

b.  Modification  Service  Bulletin  24- 
83-50134A,  Revision  1,  dated  March  15. 
1991,  which  describes  installation  of  an 
ERMA  in-line  splice  for  APU  generator 
feeder  cables  as  a  temporary  splice 
repair  to  provide  a  more  efficient  crimp 
on  the  cable  splices  used  in  the  existing 
feeder  circuits.  This  modification 
enables  any  single  splice,  together  with 
any  adjacent  section  of  damaged  wire, 
to  be  cut  away  and  temporarily  replaced 
by  a  new  length  of  wire  together  with 
two  new  splices. 

c.  Modification  Service  Bulletin  24-82- 
36097 A&B,  dated  February  11. 1991. 
which  describes  two  modifications: 
Modification  HCM36097A.  which 
involves  the  removal  of  a  group  of  three 
splices  at  any  one  or  more  positions  and 
the  installation  of  a  length  of  new 
twisted  wire  with  new  splices;  and 
Modification  HC\f360e7B,  which 
involves  the  removal  of  existing  APU 
generator  feeder  circuit  triple  wires 
(together  with  their  splices)  that  are 
located  between  the  APU  generator  and 


the  external  power/aux  gen  tine 
contactor,  and  the-installation  of  a 
continuous  length  of  triple  wire  (without 
splices)  between  the  generator  and 
contactor. 

d.  Inspection  Service  Bulletin  24-84. 
dated  January  22, 1991,  which  describes 
procedures  to  perform  repetitive  visual 
inspections  to  detect  damaged  in-line 
splices  in  the  integrated  drive  generator 
circuits,  and  repair,  if  necessary. 

e.  Modification  Service  Bulletin  24-84- 
S0134B,  Revision  1,  dated  March  15, 
1991,  which  describes  an  ERMA  in-line 
splice  for  integrated  drive  generator 
feeder  cables  as  a  temporary  splice 
repair  to  provide  a  more  efficient  crimp 
on  the  cable  used  in  the  existing  feeder 
circuits.  This  modification  enables  any 
single  splice,  together  with  any  adjacent 
section  of  damaged  wire,  to  be  cut  away 
and  temporarily  replaced  by  a  new 
length  of  wire  together  with  two  new" 
splices. 

f.  Modification  Service  Bulletin  24-85- 
01253A,  Revision  1.  dated  March  15, 
1991,  which  describes  a  permanent 
splice  repair  that  changes  all  splices  to 
the  new  standard  and,  where  necessary-, 
replaces  wires  and  splices. 

The  United  Kingdom  CAA  has 
classified  the  inspection  service 
bulletins  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  for  operation  in  the  United 
States  under  the  i»ovisions  of  S  21.29  of 
the  Federal  Aviation  Regulatioas  and 
the  applicable  bilateral  ainvorthiness 
agreement.  Pursuant  to  a  bilateral 
airworthiness  agreement,  the  United 
Kingdom  CAA  has  kept  the  FAA  totally 
informed  of  the  above  situation.  The 
FAA  has  examined  the  findings  of  the 
United  Kingdom  CAA.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  stune  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  repetitive 
visual  inspections  to  detect  damaged  in- 
line splices  in  the  integrated  drive  and 
APU  generator  circuits,  and  repair,  if 
necessary.  Repairs  may  be  of  either  a 
"permanent"  type  or  a  "temporary"  type 
and,  once  accomplished,  would 
terminate  the  need  for  the  repetitive 
inspections.  Temporary  repairs  would 
be  required  to  be  replaced  with  a 
permanent  repair  vdtfain  12  months.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  previously  described 
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It  is  estimated  that  4  airplanes  of  U.S. 
registry  would  be  affected  by  this . 
proposed  AD.  It  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections,  and  approximately  68  work 
hours  to  accomplish  the  proposed 
modifications.  The  average  labor  rate 
would  be  $55  per  work  hour.  Based  on 
these  Hgures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $ie,28a 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in 'accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  Fll  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  aooresses. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39-4AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  100(g);  and  14  CFR  11.89. 

S  39.13    [AmwidMl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  AeioqMGe:  Docket  No.  91-NM-47-AD. 

Applicability:  Model  BAe  146  series 
airplanes,  as  listed  in  British  Aerospace 
Inspection  Service  Bulletins  24-83  and  24-84. 


both  dated  January  22. 1991;  certificated  in 
any  category. 

Cdmpliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  fire  and  to  provide  overheat 
protection,  accomplish  the  following: 

(a)  Within  80  days  after  the  effective  date 
of  this  AO.  and  thereafter  at  intervals  not  to 
exceed  180  days  for  a  period  of  two  years 
after  the  initial  inspections,  perform  a  visual 
inspection  of  the  in-line  splices  in  the 
Auxiliary  Power  Unit  (APU)  generator 
circuits  for  heat  damage,  in  accordance  with 
the  Accomplishment  Instructions  in  British 
Aerospace  Inspection  Service  Bulletin  24-83, 
dated  January  22, 1991. 

Note:  The  FAA  has  determined  that  if  the 
in-line  spUces  do  not  show  signs  of 
overheating  within  a  two-year  period  of  time, 
no  problem  will  develop. 

(1)  If  heat-damaged  splices  are  found,  prior 
to  further  flight,  accomplish  one  of  the 
following: 

(i)  Perform  a  teniporary  repair  in 
accordance  with  paragraph  2.A(4]  of  British 
Aerospace  Inspection  Service  Bulletin  24-83, 
dated  January  22, 1991,  by  installing 
Modification  HCM50134A,  as  described  in 
Modification  Service  Bulletin  24-83-50134A. 
Revision  1,  dated  March  15, 1991;  or 

(ii]  Perform  a  permanent  repair  in 
accordance  with  paragraph  2.A(4)  of  British 
Aerospace  Inspection  Service  Bulletin  24-83, 
dated  January  22, 1991,  by  installing 
Modification  HCM36097A,  as  described  in 
Modification  HCM36097&  as  described  in 
Modification  Service  Bulletin  24-82- 
38097 A&B,  dated  February  11, 1991. 

(2)  Accomplishment  of  one  of  the 
modifications  at  a  splice  location  in 
accordance  with  either  paragraphs  (a)(l)(i)  or 
(a](l)(ii]  of  this  AD,  constitutes  terminating 
action  for  the  requirements  for  the  repetitive 
inspections  required  by  paragraph  (a)  of  this 
AD  at  that  splice  location. 

(b)  Within  80  days  after  the  effective  date 
of  this  AD,  and  thereafter  at  intervals  not  to 
exceed  180  days  for  a  period  of  two  years 
after  the  initial  inspection,  perform  a  visual 
inspection  of  all  in-line  splices  in  the 
integrated  drive  generator  circuits,  in 
accordance  with  the  Accomplishment 
Instructions  in  British  Aerospace  Inspection 
Service  Bulletin  24-84,  dated  January  22, 1991. 

(1)  If  heat-damaged  splices  are  found,  prior 
to  further  flight  accomplish  one  of  the 
following: 

(i)  Perform  a  temporary  repair  in 
accordance  with  paragraph  2.A(4)  of  British 
Aerospace  Inspection  Service  Bulletin  24-84, 
dated  January  22, 1991,  by  installing 
Modification  HCM50134B,  as  described  in 
Modification  Service  Bulletin  24-84-50134B, 
Revision  1,  dated  March  15, 1991;  or 

(ii)  Perform  a  permanent  repair  in 
accordance  with  paragraph  2.A(4)  of  British 
Aerospace  Inspection  Service  Bulletin  24-84, 
dated  January  22. 1991,  by  installing 
Modification  HCM012S3A.  as  described  in 
Modification  Service  Bulletin  24-85-01253A 
Revision  1,  dated  March  15, 1991. 

(2)  Accomplishment  of  one  of  the 
modifications  at  a  spUce  location  in 
accordance  with  either  paragraphs  (b)(l)(i)  or 
(b)(l)(ii)  of  this  AD,  constitutes  terminating 
action  for  the  requirements  for  the  repetitive 


inspections  required  by  paragraph  (b)  of  this 
AD  at  that  splice  location. 

(c)  Temporary  repairs  made  at  a  splice 
location  in  accordance  with  paragraphs  (a)  or 
(b)  of  this  AD,  and  temporary  repairs  made 
previously  in  accordance  with  British 
Aerospace  Service  Bulletin  24-A75  or  24-A76, 
must  be  replaced  with  a  permanent  repair  at 
that  splice  location  within  12  months  after  the 
temporary  repair  was  installed,  or  within  12 
months  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  in  accordance  with 
British  Aerospace  Service  Bulletin  24-83, 
dated  January  22. 1991,  or  British  Aerospace 
Service  Bulletin  24-84.  dated  January  22. 1991, 
as  applicable. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  o^  safety,  may 
l>e  used  when  approved  by  th   ..lanager. 
Standardization  Branch.  ANM-113.  FAA 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

(e)  Special  flight  permits  may  ht  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
8,1992. 

Darrell  M.  Pedanoo, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  92-1646  Filed  1-22-42: 8:45  am) 
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14  CFR  Part  39 

[Docket  Na  •1-NII-279-AD] 

AlrworlMness  Dlrectivee;  Brttteh 
Aeroepece  Model  BAe  14»-100A. 
-200A,  and -300  A  Series  Alrplanee  "^ 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
British  Aerospace  Model  BAe  146-lOOA. 
-200A,  and  -300A  series  airplanes.  This 
proposal  would  require  removal  of  a 
redimdant  component  from  the  central 
audio  unit  station  selection  boards.  This 
proposal  is  prompted  by  the 
identification  of  a  single  redundant 
component  in  the  communications 
system  central  audio  unit  station 
selector  board,  the  failure  of  which 
could  render  the  communication  system 
inoperative.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
loss  of  all  radio  communications. 
DATES:  Comments  must  be  received  by 
March  11. 1992. 
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AOOREtSCS:  Submit  conunents  in 

triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate.  ANM-103.  Attention:  Rules 
Docket  No.  91-NM-279-AD,  1601  Lind 
Avenue  SW.,  Rentoo,  Washington 
980r>5-4056.  Comments  may  be  inspected 
at  this  location  between  0  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

llie  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  H/^,  Librarian  for 
Service  Bulletins.  P.O.  Box  17414.  Dulles 
International  Airport  Washington,  DC 
20041-0414.  Tliis  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  IflOl  Und  Avenue 
SW.,  Renton,  Washington. 
ran  mirrHER  infomiation  contact: 
William  Schroeder,  Standardization 
Branch,  ANX4-113,  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton,  Washington  96065-4056; 
telephcHie  (206)  227-2113;  fax  (206)  227- 
1320. 
SUPTLEMENTAItY  mrORMATIOM: 

CoBUsents  InvitMi 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  bght  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  gi-NM-279-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-279-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  of 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  British  Aerospace  Model  BAe 
146-lOOA.  -200A.  and  -300A  series 
airplanes.  The  CAA  advises  that  a 
single  redundant  component  in  the 
conununications  system  central  audio 
unit  station  selector  boards  has  been 
identified,  the  failure  of  which  could 
render  the  communication  system 
inoperative.  This  condition,  if  not  . 
corrected,  could  result  in  loss  of  all 
radio  communications. 

British  Aerospace  has  issued 
Modification  Service  Bulletin  SB.23-36- 
01238A,  dated  December  21, 1990,  which 
describes  procedures  for  removing  a 
certain  redundant  component  from  the 
central  audio  unit  station  selector 
boards.  The  CAA  has  classified  this 
service  bulletin  as  mandatory. 

(Note:  British  Aerospace  Niodincation 
Service  Bulletin  SB.23-36-01238A  refers  to 
GEC  Sensors  Limited  Service  Bulletin  15504- 
23-14,  Revision  3,  -iated  November  1990,  for 
additional  modification  instmctions.) 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  t]n?e 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  fi  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  a  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  totally  informed  of  the 
above  situation.  The  FAA  has  examined 
the  findings  of  the  CAA,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AO  would  require  removal  of 
a  certain  redundant  component  from  the 
central  audio  unit  station  selector 
boards.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  previously 
described. 

It  is  estimated  that  74  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accompUsh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 


proposed  AD  on  U.S.  operators  is 
estimated  to  be  $8,140. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  TTierefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  virill  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draiFt  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rule*  Docket  at  the  location  provided 
under  the  caption ' 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§39.13   (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  91-NM-279-AD. 

Applicability:  Model  BAe  148-lOOA.  -200A, 
and  -300A  series  airplanes,  as  listed  in 
British  Aerospace  Modification  Service 
Bulletin  SB.23-36-m238A.  dated  December 
21, 1990,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  all  radio 
communications,  accomplish  the  foUowing: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  remove  Capacitor  C68  (2.2uF.  35V) 
from  the  central  audio  unit  station  selector 
boards  in  accordance  with  British  Aerospace 
Modification  Service  Bultetin  50.23-38- 
01238A.  dated  December  21, 199a 
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(b)  An  alternative  method  of  oompliuioe  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch. 

(c)  Special  flight  pennits  maybe  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Ronton.  Wa.shington.  on  January 
9, 1992. 

Oacreli  M.  PederBon, 
Activ.fi  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-1649  Filed  1-22-82;  8:45  amj 
WLUMt  CODE  aiO-19-M 


14  CFR  Part  39 

(Docket  No.  91-NM-27S-AD] 

Airworthiness  Directives;  BrltMi 
AerosiMce  Model  125-MOA  Series 
Atipianes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Ntotice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  Hiis  notice  proposes  the 
adoption  of  new  airworthiness  directive 
(AD]  that  is  applicable  to  certain  British 
Aerospace  Model  125-800A  series 
airplanes.  This  proposal  would  require  a 
modiflcation  of  the  main  landing  gear 
assembly,  which  consists  of  installing 
steel  torque  links  and  reducing  axial 
clearances  at  torque  link  pins  and 
knuckle  joints.  This  proposal  is 
prompted  by  recent  reports  of  main 
landing  gecu  vibration  due  to  lack  of 
stiffness  in  the  caster  mode.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  excessive  wear  and 
premature  structural  failure  of  the  main 
landing  gear. 

DATES:  Comments  must  be  received  by 
March  11, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation  . 
Administration,  TranspcHi  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-275-AD,  1601  Lind 
Avenue  SW..  Renton,  Washington 
98055-4056.  Comments  may  be  inspected 
at  this  location  between  9  ajn.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC  Librarian  for 
Service  Bulletins.  P.O.  Box  17414.  Dulles 
IntematioDil  Airport,  Washington  DC 


20041-0414.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton*  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
William  Schroeder,  Standardization 
Branch,  ANM-113,  FAA,  Transport 
Airplane  Directorate.  1601  Und  Avenue 
SW.,  Renton.  Washington  98055-4056: 
telephone  (206)  227-2113;  fax  (206)  227- 
1320. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  hght  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  Tiled  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUo%ving 
statement  is  made:  "Conunents  to 
Docket  Number  91-NM-275-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commcnter 

AvaiUbiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-275-AD,  1801  Lind  Avenue  SW^ 
Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  «>f 
the  United  Kingdom,  recenUy  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  125-600A  series  airplanes.  The 
CAA  advises  that  there  have  been 
recent  reports  of  main  landing  gear 
vibration  due  to  lack  of  stiffiiess  in  the 
caster  mode.  This  condition,  if  apt 


corrected,  can  result  in  excessive  wear 
and  premature  structural  failure  of  the 
main  landing  gear. 

British  Aerospace  has  issued  Service 
Bulletin  SB.32-226-3257A,  dated  May  3, 
1991,  which  describes  procedures  for 
installation  of  British  Aerospace 
Modification  Number  253257A,  which 
consists  of  installing  steel  torque  links 
and  reducing  axial  clearances  at  torque 
link  pins  and  knuckle  joints.  The  CAA 
has  classified  this  service  bulletin  m 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  S  21,23  at 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement  Pursuant  to  a  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  totally  informed  of  the 
above  situation.  The  FAA  has  examined 
the  findings  of  the  CAA,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  installation 
of  British  Aerospace  Modification 
Number  253257 A.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  137  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  17  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operator.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $128,005. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  aoKHtg  the 
various  levels  of  government.  Tberefoie, 
in  accordanoe  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  die  DOT  Regulatory  Polices 
and  Procedures  (44  FR  11034,  February 
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28. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AODMESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment    | 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  use.  106(g);  and  14  CFR  11.89. 

939.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  91-NM-Z75-AD. 

Applicability:  Model  125-800A  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  excessive  wear  and  premature 
structural  failure  of  the  main  landing  gear, 
accomplish  the  following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD.  install  steel  torque  links,  on  the 
right  and  left  main  landing  gear,  and  reduce 
torque  link  and  knuckle  axial  clearances,  by 
installing  British  Aerospace  Modification 
Number  253257SA  in  accordance  with  British 
Aerospace  Service  Bulletin  SB.32-226-3257A. 
dated  May  3. 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  conciv  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  l>e 
accompUshed. 

Issued  in  Renton.  Washington,  on  January 
9. 1992. 


Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Oertification  Service. 
(FR  Doc.  92-1648  Filed  1-22-92;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 

[Docket  No.  911188-1288] 

RIN  0651-AA53 

Patent  Interference  Practice 

agency:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Patent  and  Trademark 
Office  proposes  to  amend  the  rules  of 
practice  in  patent  cases,  part  1  of  title 
37,  Code  of  Federal  Regulations,  relating 
to  patent  interference  proceedings.  The 
proposed  changes  generally  consist  of 
clarifying  and  housekeeping 
amendments  with  respect  to  patent 
interference  practice,  particularly 
preliminary  motions  under  37  CFR  1.633. 
DATES:  Comments  must  be  submitted  on 
or  before  march  23, 1992.  A  public 
hearing  will  not  be  held. 
ADDRESSES:  Address  written  comment 
to  Box  Interference,  Commissioner  of 
Patents  and  Trademarks,  Washington, 
DC  20231,  marked  to  the  attention  of 
Saul  I.  Serota. 

FOR  FURTHER  INFORMATION  CONTACT: 
Saul  I.  Serota  by  telephone  at  703-557- 
4072  or  Ian  A.  Calvert  at  703-557-4000, 
or  by  mail  to  the  attention  of  either  and 
addressed  by  Box  Interference, 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 
SUPPLEMENTARY  INFORMATION:  Several 
of  the  proposed  changes  are  based  upon 
suggestions  submitted  by  the  American 
Intellectual  Property  Law  Association. 

(1)  Access  to  Interference  Files 

Under  §  1.11(e)  it  was  intended  that, 
once  an  interference  had  terminated  or 
an  award  of  priority  or  judgment  had 
been  entered  as  to  all  parties  and  all 
counts,  the  file  of  the  interference  would 
then  be  available  to  the  public  if  the  flle 
of  at  least  one  of  the  cases  involved  in 
the  interference  was  open  to  the  public. 
However,  although  9  1.11(b)  provides 
that  the  Hie  of  a  reissue  application  is 
open  to  the  public,  interferences 
involving  reissue  applications  were 
inadvertently  not  specifically  included 
in  9  1.11(e).  The  proposed  amendment  to 
9  1.11(e)  more  clearly  expresses  the 
practice  under  current  9  1.11(e). 

(2)  Patentability  of  an  Interference 
Count 

As  presently  written,  9  1.60(f)  states 
that  "A  phantom  count  is  not  patentable 
to  any  party."  This  language  may  be 
construed  as  meaning  that  the  count 


need  not  be  patentable  over  prior  art. 
which  is  incorrect;  as  provided  in 
9  1.601(i),  the  parties  must  be  claiming 
the  same  patentable  invention.  The 
proposed  amendment  to  9  1.601(f)  would 
make  it  clear,  consistent  with  Case  v. 
International,  Inc.,  730  F.2d  745, 221 
USPQ  196  (Fed.  Cir.),  cert,  denied,  469 
U.S.  872  (1984),  that  a  phantom  count  is 
unpatentable  to  all  parties  because  no 
party  comphes  with  35  U.S.C.  112  for 
that  count. 

(3)  Preliminaries  to  Interference  With  a 
Patent 

(A)  35  U.S.C.  135(b)  provides: 

A  claim  which  is  the  same  as.  or  for  the 
same  or  substantially  the  same  subject 
matter  as.  a  claim  of  an  issued  patent  may 
not  be  made  in  any  application  unless  such  a 
claim  is  made  prior  to  one  year  from  the  date 
on  which  the  patent  was  granted. 

Under  35  U.S.C.  135(b).  an  interference 
should  not  be  instigated  with  a  patent 
unless  the  applicant  claims  the  same  or 
substantially  the  same  subject  matter  as 
claimed  in  the  patent  within  one  year 
after  the  patent  issues.  See  In  re  Sasse, 
629  F.2d  675,  207  USPQ  107  (CCPA  1980), 
and  Parks  v.  Fine,  773  F.2d  1577,  227 
USPQ  432  (Fed  Cir.  1985).  modified,  783 
F.2d  1036.  228  USPQ  677  (1986). 
However,  it  has  been  found  that  there  is 
a  tendency  to  overlook  the  requirement 
of  35  U.S.C.  135(b).  The  proposed 
amendment  to  9  1.607(a)  would  reverse 
this  trend  by  requiring  the  applicant  to 
explain  how  the  requirements  of  35 
U.S.C.  135(b)  are  met  whenever  the 
applicant  seeks  to  have  an  interference 
declared  between  the  application  and  a 
patent  and  the  claim  presented  or 
identified  by  the  applicant  under 
1.607(a)(4)  was  not  present  in  the 
application  until  more  than  one  year 
after  the  issue  date  of  the  patent.  For 
example,  if  an  appHcant  filed  an 
amendment  presenting  a  claim 
corresponding  to  a  claim  of  a  patent 
more  than  one  year  after  the  patent 
issued,  the  applicant  would  have  to 
explain  in  the  amendment  how  one  or 
more  of  the  claims  which  were  in  the 
application  prior  to  expiration  of  the 
one-year  period  was  drawn  to 
"substantially  the  same  subject  matter" 
as  a  claim  of  the  patent. 

(B)  It  is  proposed  to  change  present 
9  1.608(a)  in  two  respects.  The  first 
change  would  specify  that  the  effective 
filing  date  of  the  patent  is  the  effective 
filing  date  under  35  U.S.C.  120,  i.e.,  in 
determining  whether  the  patent  should 
be  accorded  the  benefit  of  a  prior 
application,  only  a  prior  United  States 
application,  and  not  a  prior  foreign 
application  (35  U.S.C.  119),  would  be 
considered.  This  change  is  desirable  to 
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conform  the  language  of  paragraph  (a)  to 
that  of  paragraph  (b),  since  the  same 
considerations  are  applicable  to  both 
pai-agraphs,  namely,  that  under  In  re 
Hilmer,  359  ¥2d  859. 149  USPQ  480 
(CCPA 1966).  a  patent's  foreign  priority 
date  under  35  U.S.C.  119  does  not 
constitute  its  effective  filing  date  for 
reference  purposes. 

The  second  proposed  change  in 
§  1.608(a)  would  relax  the  requirement 
that  an  affidavit  be  Hied  by  the 
applicant  and  instead  permit  the  filing 
of  a  statement  by  either  the  applicant  or 
the  applicant's  attorney  or  agent  of 
record.  This  proposed  change  would 
bring  the  rule  into  conformity  with  9  !• 
621(s),  which  allows  an  attorney  or       / 
agent  of  record  to  sign  a  preliminary 
statement. 

(4)  Notice  of  Intent  To  Argue 
Abandcnment,  SuppresKon  or 
Conceahnent 

Present  §  1.632  provides  that  a  notice 
of  intent  to  argue  abandonment, 
suppression  or  concealment  is  timely 
when  filed  "within  ten  (10)  days  of  tihe 
close  of  the  testimony-in-diief  of  the 
opponent."  Section  1.632  may  be 
interpreted  as  requiring  that  the  notice 
be  filed  either  ten  days  before  or  ten 
days  after  the  close  of  the  testimony. 
The  proposed  change  would  make  clear 
that  the  ten-day  period  runs  for  ten  days 
after  the  opponent's  teslimony-in-chief 
closes. 

(5)  Preliminary  Motkns 

(A)  It  is  proposed  to  amend  S  1.633(a) 
to  incorporate  the  substance  of  the 
Notice  of  August  10, 1990.  by  the 
Chairman  of  the  Board  of  Patent 
Appeals  and  Interferences  entitled 
"Interferences-^'reliminary  Motions  for 
Judgment",  and  published  at  1118  Off. 
Gaz.  Pat  Off.  19  (September  11, 1990). 
The  Notice  deals  with  the  procedure  to 
be  followed  when  a  party  to  an 
interference  Hies  a  motion  for  judgment 
on  the  ground  of  impetentability  over 
prior  art  and  the  dates  of  the  cited  prior 
act,  relative  to  the  effective  filing  dates 
of  the  applications  and/or  patents 
involved  in  the  interferences,  are  such 
that  the  prior  art  would  appear  to  apply 
to  the  moving  party.  In  audi  a  case,  if 
the  motion  does  not  contain  an 
explanation  as  to  why  the  prior  art 
would  not  be  applicable  to  the  movant 
the  Notice  provides  that  the  examiner- 
in-chief  wiU  send  a  letter  to  the  moving 
party  (a)  informing  the  movant  that  the 
prior  act  appears  to  be  applicable 
against  him/her,  (b)  setthi^  a  time 
period  fb.r-  the  movant  to  provide  an 
explanation  as  to  why  the  prior  art  does 
not  apply  to  him/her.  and  (c)  stating  that 
unless  a  sufficient  explanation  (and 


evidence  if  appropriate)  is  filed  within 
the  time  set  the  movant  will  not  be 
permitted  to  rely  on  any  such 
explanation  (and  evidence)  in  response 
to  or  in  any  subsequent  action  in  the 
interference. 

The  purpose  of  the  proposed 
amendment  to  f  1.633(a)  is  to  eliminate 
the  necessity  for  the  examiner-in-chief 
to  send  a  letter  to  the  moving  party,  and 
the  resulting  delay.  Under  proposed 
S  1.633(a).  the  buriden  would  be  placed 
on  the  moving  party  to  include  with  the 
motion  itself  a  sufficient  explanation  of 
why  the  prior  art  would  not  be 
applicable  to  him/her.  If  no  explanation 
was  provided,  or  the  explanation  was 
insufficient,  the  moving  party  would  be 
placed  in  the  same  position  as  a  moving 
party  who,  under  current  practice  as 
specified  in  the  Notice,  provides  no 
explanation  or  an  insufficient 
explanation  in  response  to  the 
examiner-in-chiefs  letter,  i.e..  the 
moving  party  would  not  be  permitted  to 
rely  on  any  later-submitted  explanation, 
or  evidence,  in  response  to  or  in  any 
subsequent  action  in  the  interference. 

The  following  examples  illustrate  the 
operation  of  the  proposed  rule: 

Example  1.  Party  A  files  a  motion  for 
judgment  against  Party  B  on  the  basis  of 
a  reference  which  atendates  Party  A'k 
own  effective  filing  date,  and  does  not 
include  with  the  motion  an  explanation 
of  why  the  reference  does  nbt  af^ly  to 
Party  A.  If  the  examiner-in-chief  grants 
the  motion  and  finds  that  the  claims  of 
the  parties  corresponding  to  the  count 
are  unpatentable,  he/she  will  issue  an 
order  to  show  cause  under  §  1.640 
against  Parties  A  and  B.  Any  showing  or 
motion  for  a  testimony  period  under 
S  1.651(c)(4)  which  Part  A  files  in 
response  to  the  order  to  show  cause 
may  not  be  based  on  reastms  which 
could  have  been,  but  were  not  given 
with  the  motion  in  explanation  of  why 
the  reference  would  not  apply  to  Party 
A. 

Example  Z  Party  A  flies  a  motion  for 
judgment  against  Party  B  based  on  a 
reference  which  antedates  Party  A's 
effective  filing  date  by  less  than  a  year, 
and  which  is  antedated  by  the  date  of 
first  actual  reduction  to  practice  alleged 
in  Party  A's  preliminary  statement 
(§  1.623).  Party  A  explains  in  the  motion 
that  the  reference  does  not  apply  to 
him/her  in  view  of  the  dates  alleged  in 
Party  A's  preliminary  statement.  If  the 
examiner-in-chief  finds  that  the  claims 
of  the  parties  correspoiKiing  to  the  count 
are  unpatentable  over  the  reference  and 
grants  the  motion,  he/she  will  issue  an  ^ 
order  to  show  cauM  under  i  1.640 
against  Parties  A  and  B.  fai  response  to 
the  order  to  show  cause,  Party  A  could 


filed  a  motion  to  take  testimony  in 
accordance  with  the  allegations  in  its 
preliminary  statement  in  order  to 
antedate  the  reference,  as  well  as  to 
prove  priority  of  invention. 

(B)  Section  1.633(e),  if  amended  as 
proposed,  would  permit  a  party  to  file  a 
preliminary  motion  to  declare  an 
additional  interference  between  a  patent 
owned  by  a  party  but  not  involved  in  the 
interference  and  an  opponent's 
application  involved  in  the  interference, 
liiis  would  permit  a  party  to  seek  an 
additional  interference  directly  between 
a  patent  conunonly  owned  by  the  party 
and  an  opponent's  application,  rather 
than  having  to  file  a  reissue  application 
in  order  to  be  able  to  brhig  the  motion 
under  the  present  rule. 

(C)  Section  1.633(1).  if  amended  as 
proposed,  would  provide  a  party- ^ 
patentee  opposing  a  motion  for 
judgment  (S  1.633(a)  or  (b))  or  a  motion 
attacking  the  party's  benefit  (|  1.633(g)) 
the  option  of  moving  under  {  1.633(h)  to 
add  to  the  interference  an  application 
for  reissue  of  the  parly's  involved 
patent.  This  would  give  the  patentee  an 
option  similar  to  that  afforded  a  party- 
applicant  in  the  same  situation,  i.e.,  the 
patentee  could  attempt  to  change  the 
patent  claims  my  way  of  reissue  in  order 
to  avoid  the  grounds  on  which  the 
motion  under  S  1.633(a),  (b)  or  (g)  is 
based. 

(D)  The  proposed  changes  in 

S  1.637(c)(2)  (ii)  and  (iii)  would  clarify 
the  language  of  these  two  paragraphs 
and  are  self-explanatory. 

(E)  When  a  par^  files  a  preliminary 
motion  to  add  or  substitute  a  count  I 
under  §  1.633(c)(1).  to  substitutes               ^ 
different  application  under  S  1.633(d),  or 
to  declare  an  additional  interference 
under  1 1.633(e),  the  moving  party  must      ' 
also  file  a  motion  under  S  1.633(0  for 
benefit  of  the  filing  date  of  a  prior 
application  if  the  party  wishes  to  be 
accorded  such  benefit.  See 
(9  1.637(c)(l)(vi),  (d)(4).  (e)(l)(viii)  and 
(e)(2)(vii).  However,  if  the  party's 
opponent  was  accorded  benefit  uf  a 
prior  application  in  the  notice  of 
declaration  of  the  intei  ference 
(9  1.811(c)(5)),  confusion  has  arisen  as  to 
whether  the  opponent  will  autometically 
be  accorded  benefit  if  the  motion  under 
9  1.633(c)(1)  (d)  or  (c)  is  granted,  or 
whether  the  opponent  must  fife  a  motion 
under  9  1.633(f)  in  order  to  be  accorded 
such  benefit.  In  die  latter  case,  filing  of 
the  motion  for  benefit  by  the  opponent 
tends  to  cause  further  delay  in 
resolution  of  the  interference. 

The  proposed  amendment  of  5  1.637. 
by  adding  paragraphs  (c)(lK^'ti].  (d)(5). 
(e)(lKix)  and  (e)(2)tvfii),  would  address 
this  problem  by  providing,  in  substance. 


2700 


Federal  Register  /  Vol.  57.  No.  15  /  Thursday,  January  23.  1992  /  Proposed  Rules 


that  for  motions  under  S  1 633(c](l],  (d) 
or  (e],  an  opponent  who  has  been 
accorded  the  benefit  of  the  filing  date  of 
an  earher  application  in  the  notice  of 
declaration  of  the  interference  will  be 
presumed  to  be  entitled  to  such  benefit 
if  the  motion  is  granted  unless  the 
moving  party  shows  why  the  opponent 
should  not  be  so  entitled. 

(F)  It  is  proposed  that  paragraphs 
(c)(2)(iv)  and  (c)(3)(iii)  of  S  1-637  be 
deleted.  These  paragraphs  require  that  a 
preliminary  motion  to  amend  or  add  an 
application  claim  ({  1.633(cK2]).  or  to 
designate  an  application  or  patent  claim 
to  correspond  to  a  count  (§  1.633(c)(3)), 
be  accompanied  by  a  motion  under 
S  1.633(f)  requesting  the  beneflt  of  a 
prior  application.  This  requirement  is, 
however,  unnecessary  in  the  case  of 
motions  under  9  1.633(c)(2)  or  (3), 
because  the  question  of  whether  a  party 
should  be  accorded  benefit  of  a  prior 
appUcation  for  priority  purposes  is 
determined  by  reference  to  whether  the 
prior  application  supports  an 
embodiment  within  the  count.  Weil  v. 
Fritz.  572  F.2d  856.  865-66  n.l6. 196 
USPQ  600.  608  n.l6  (CCPA 1978). 
Motions  under  S  1.633(c)(2)  or  (3).  which 
concern  only  the  claims  and  do  not 
affect  the  count,  would  have  no  effect  on 
a  party's  entitlement  to  benefit  of  a  prior 
application  even  if  they  were  granted. 

(6)  Content  of  the  Record 

Paragraph  (c)(5)  of  S  1.653  currently 
requires  that  the  record  filed  by  each 
party  include  each  notice,  official 
record,  and  publication  relied  upon  by 
the  party  and  filed  under  S  1.682(a).  "this 
requirement  is  considered  unnecessary, 
since  such  notices,  official  records  and 
printed  publications  are  in  the  nature  of 
exhibits,  which  are  not  included  in  the 
record  under  S  1.653(c).  Their  inclusion 
in  the  record  merely  increases  the  size 
of  the  record  without  serving  any  useful 
purpose.  It  is  therefore  proposed  that 
§  1.653(c)(5)  be  deleted,  and  paragraphs 
(c)(6)  and  (c)(7)  be  renumbered  as  (c)(5) 
and  (c)(6),  respectively. 

(7)  Failure  of  the  Junior  Party  to  Hmely 
File  an  Opening  Brief 

Under  the  provisions  of  \  1.656(i),  if  a 
junior  party  fails  to  timely  file  an 
opening  brief  for  final  hearing,  an  order 
may  be  issued  by  the  examiner-in-chief 
requiring  the  junior  party  to  show  cause 
why  the  failure  to  file  the  tnief  should 
not  be  treated  as  a  concession  of 
priority.  Currently.  S  1.656(i)  further 
states  that  judgment  may  be  entered 
against  the  junior  party  if  the  junior 
party  "fails  to  respond"  within  a  time 
period  set  in  the  order. 

The  expression  "fails  to  respond"  has 
been  interpreted  by  some  junior  parties 


as  meaning  that  the  mere  filing  of  a 
response  of  any  kind  to  the  order  to 
show  cause  should  be  sufficient  to  avoid 
the  entry  of  judgment.  Such  an 
interpretation  was  not  intended,  and  if 
adopted  would  effectively  negate 
S  1.656(i).  In  order  to  malce  clear  that  a 
junior  party's  failure  to  file  a  timely 
opening  brief  will  not  be  excused  unless 
sufficient  cause  is  shown  to  explain  or 
justify  the  failure,  it  is  proposed  to 
amend  §  1.656(i)  by  changing  "respond" 
to  "show  good  cause."  The  language  of 
the  rule  will  then  be  consistent  widi 
other  interference  rules  dealing  with 
orders  to  show  cause,  e.g..  S9  1.640(e) 
and  1.652. 

Other  Considerations 

The  proposed  rule  changes  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment  or 
conservation  of  energy  resources. 

The  proposed  nde  changes  are  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq..  Executive  Orders  12291  and 
12612,  and  the  Paperwork  Reduction  Act 
of  1980.  44  U.S.C.  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  that  the 
proposed  rule  changes  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act.  5  U.S.C. 
605(b)).  because  they  are  primarily 
intended  to  simplify  by  clarification  and 
amplification  certain  rules  governing  the 
conduct  of  an  interference. 

The  Patent  and  Trademark  Office  has 
determined  that  these  proposed  rule 
changes  are  not  a  major  rule  imder 
Executive  Order  12291.  The  annual 
effect  on  the  economy  will  be  less  than 
$100  million.  There  will  be  no  major 
increase  in  costs  or  prices  for 
consumers;  individual  industries; 
Federal,  state  or  local  government 
agencies;  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Office  has  determined  that  this 
notice  has  no  Federalism  implications 
affecting  the  relationship  between  the 
National  Government  and  the  States  as 
outlined  in  Executive  Order  12612. 

These  rule  changes  will  not  impose 
any  additional  burden  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.,  however,  they  do 
involve  a  paperwork  burden  currently 
approved  by  the  Office  of  Management 


and  Budget  under  control  number  0651- 
0011. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure,  Inventions  and  patents. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  granted  to  the 
Commissioner  of  Patents  and 
Trademarks  by  35  U.S.C.  6.  the  Patent 
and  Trademark  Office  proposes  to 
amend  title  37  of  the  Code  of  Federal 
Regulations  as  set  forth  below.  Note: 
Deletions  are  indicated  by  brackets  and 
additions  by  arrows. 

PART  1-RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1  would  continue  to  read  as 
follows: 

Authority:  35  U.S.C.  6,  unless  olhorwise 
noted. 

2.  Section  1.11  is  proposed  to  be 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 

§1.11    Files  open  to  the  pul>Uc. 

*  ♦        •        •        • 

(e)  The  file  of  any  interference 
involving  a  patent,  a  statutory  invention 
registration,  ►  a  reissue  application.  ■< 
or  an  application  on  which  a  patent  has 
been  issued  or  which  has  been 
published  as  a  statutory  invention 
registration,  is  open  to  inspection  by  the 
public,  and  copies  may  be  obtained 
upon  paying  the  fee  therefor,  if: 

(1)  The  interference  has  terminated,  or 

(2)  An  award  of  priority  or  judgment 
has  been  entered  as  to  all  parties  and  all 
counts. 

3.  Section  1.601  is  proposed  to  be 
amended  by  revising  the  introductory 
text  and  paragraph  (f)  to  read  as  follows: 

§  1.601    Scope  of  rules,  definitions. 

This  subpart  governs  the  procedure  in 
patent  interferences  in  the  Patent  and 
Trademark  Office.  This  subpart  shall  be 
construed  to  secure  the  just,  speedy,  and 
inexpensive  determination  of  every 
interference.  For  the  meaning  of  terms  in 
the  Federal  Rules  of  Evidence  as  applied 
to  interferences,  see  S  1.671(c).  Unless 
otherwise  clear  from  the  context,  the 
following  definitions  apply  to  this 
subpart: 

•  >        •        •        * 

(f)  A  count  defines  the  interfering 
subject  matter  between  two  or  more 
applications  or  one  or  more  appUcations 
and  one  or  more  patents.  When  there  is 
more  than  one  count,  each  count  shall 
define  a  separate  patentable  invention. 
Any  claim  of  an  appUcation  or  patent 
which  corresponds  to  a  count  is  a  claim 
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involved  in  the  interference  within  the 
meaning  of  35  U.S.C.  135(a).  A  claim  of  a 
patent  or  application  which  is  identical 
to  a  count  is  said  to  "correspond 
exactly"  to  the  count.  A  claim  of  a 
patent  or  application  which  is  not 
identical  to  a  count  but  which  defines 
the  same  patentable  invention  as  the 
count,  is  said  to  "correspond 
substantially"  to  the  count.  When  a 
count  is  broader  in  scope  than  all  claims 
which  correspond  to  the  count,  the  count 
is  a  "phantom  count"  A  phontom  count 
is  (not  patentable  to  any  party)  ► 
unpatentable  to  all  pajties  under  35 
U.S.C.  112  <4. 


4.  Section  1.607  is  proposed  to  be 
amended  by  adding  new  paragraph 
(a)(6)  as  follows: 

§  1.607   Rsquast  by  appOeant  for 
Intarfarenca  with  patanL 

(a)  *  *  * 

►  {6]  Explaining  how  the 
requirements  of  35  U.S.C.  135(b)  are  met, 
if  the  claim  presented  or  identified 
under  paragraph  (a)(4)  of  this  section 
was  not  present  in  the  application  until 
more  than  one  year  after  the  issue  date 
of  the  patent.  -^ 
*        *       *       *     ■  » 

5.  Section  1.608  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

9 1.606   Intwiaranca  batwaan  an 
applcation  and  a  pattnt;  prima  facia 
showing  by  appiiCHtt 

(a)  When  the  earlier  of  the  filing  date 
or  effective  filing  date  of  an  application 
is  three  months  or  less  after  the  earlier 
of  the  filing  date  or  effective  filing  date 
►  under  35  U.S.C.  120  <<  of  a  patent 
(the  applicant)  before  an  interference 
will  be  declared,  ^  either  the  applicant 
or  the  applicant's  attorney  or  agent  of 
record  ■«  shall  file  (an  affidavit)  ►  a 
statement  -<  alleging  that  there  is  a 
basis  upon  which  ►  the  '<  applicant  is 
entitled  to  a  judgment  relative  to  the 
patentee. 

6.  Section  1.632  is  proposed  to  be 
revised  to  read  as  follows: 

§1.632   Noboaofbrtonttoargua 
abandonmant,  supprassion  or  concaalmant 
Dy  oppoiMni. 

A  notice  shall  be  filed  by  a  party  who 
intends  to  argue  that  an  opponent  has 
abandoned,  suppressed  ►  ,  ><  or, 
concealed  an  actual  reduction  to 
practice  (35  U.S.C.  102(g)).  A  party  will 
not  be  permitted  to  argue  abandonment 
suppression,  or  conceabnent  by  an 
opponent  unless  the  notice  is  timely 
filed.  Unless  authorized  otherwise  by  an 
examiner-in-chief,  a  notice  is  timely 


when  filed  within  ten  (10)  days  ►  after 
M  (of)  the  close  of  the  testimony-in-chief 
of  Uie  opponent 

7.  Section  1.633  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (e) 
and  (i)  to  read  as  follows: 

§  1.633   f*rallnilniry  iwottona. 

A  party  may  file  the  following  ' 
preliminary  motions: 

(a)  A  motion  for  judgment  on  the 
ground  that  an  opponent's  claim 
corresponding  to  a  count  is  not 
patentable  to  the  opponent.  In 
determining  a  motion  filed  under  this 
paragraph,  a  claim  may  be  construed  by 
reference  to  the  prior  art  of  record.  A 
motion  under  this  paragraph  shall  not  be 
based  on: 

(1)  Priority  of  invention  of  the  subject 
matter  of  a  count  by  the  moving  party  as 
against  any  opponent  or 

(2)  Derivation  of  the  subject  matter  of 
a  count  by  an  opponent  from  the  moving 
party.  See  i  1.637(a).  ►  If  a  party  files  a 
motion  for  judgment  under  this 
paragraph  on  the  ground  of 
unpatentability  over  prior  art  and  the 
dates  of  the  cited  prior  art  are  such  that 
it  would  appear  to  be  applicable  to  the 
moving  party,  it  %vill  be  presiuned, 
without  regard  to  the  dates  alleged  in  ■' 
the  preliminary  statement  of  the  moving 
party,  that  the  cited  prior  art  is 
applicable  to  the  moving  party  unless 
there  is  included  with  the  motion  a 
sufficient  explanation,  and  evidence  if 
appropriate,  as  to  why  the  prior  art 
would  not  apply  to  the  movant.  If  no 
such  explanation,  or  an  insufficient 
explanation,  is  provided  with  the 
motion,  the  movant  will  not  be 
permitted  to  rely  on  any  such 
explanation,  or  evidence,  in  response  to 
or  in  any  subsequent  action  in  the 
interference.  ^ 


(e)  A  motion  to  declare  an  additional 
interference: 

(1)  Between  an  additional  application 
not  involved  in  the  interference  and 
owned  by  a  party  and  an  opponent's 
application  or  patent  involved  in  the 
interference^, 

(2)  Between  a  patent  not  involved  in 
the  interference  and  owned  by  a  party 
and  an  opponent's  application  involved 
in  the  interference,  ■<  or  ((2))  ► 

(3)  ^  When  an  interference  involves 
three  or  more  parties,  between  less  than 
all  applications  and  any  patent  Involved 
in  the  interference.  See  S  1-637  (a)  and 

(e). 

*        *        •        •        • 

(i)  When  a  motion  is  filed  under 
paragraph  (a),  (b).  or  (g)  of  this  section, 
an  opponent  in  addition  to  opposing  the 
motion,  may  file  a  motion  to  redefine  the 


interfering  subject  matter  under 
paragraph  (c)  of  this  section  (or)  ►  ,  •<  a 
motion  to  substitute  a  different 
application  under  paragraph  (d)  of  this 
section  ►  ,  or  a  motion  to  add  a  reissue 
application  to  the  interference  under 
paragraph  (h)  of  this  section  ■<. 

8.  Section  1.637  is  proposed  to  be 
amended  by  revising  paragraphs  (c)(2) 
(ii)  and  (iii):  adding  paragraphs 
(c)(l)(vii).  (d)(5).  (e)(l)(ix)  and 
(e)(2)(viii);  and  removing  paragraphs 
(c)(2)(iv)  and  (c)(3)(iii),  as  follows: 

9 1.637    Content  of  inollona. 

(c)  •  •  • 
(!)•*• 

►  (vii)  If  an  opponent  is  accorded  the 
benefit  of  the  filing  date  of  an  earlier 
application  in  the  notice  of  declaration 
of  the  interference,  show  why  the 
opponent  Is  not  entitled  to  its  benefit 
Otherwise,  the  opponent  will  be 
presumed  to  continue  to  be  entitled  to 
the  benefit  of  the  earlier  application 
with  respect  to  the  proposed  count.  •< 

(2)  *  *  • 

(ii)  Show  that  the  ►  claim  ■< 
proposed  ►  to  be  amended  -^  or  added 
(claim)  defines  the  same  patentable 
invention  as  the  count. 

(iii)  Show  the  patentability  to  the 
applicant  of  each  ►  claim  proposed  to 
be  ^  amended  or  (added]  ►  each  •< 
claim  ►  proposed  to  be  added.  ■<  and 
apply  the  terms  of  the  ►  claim  proposed 
to  be  ■<  amended  or  (added)  claim  ► 
proposed  to  be  added  •<  to  the 
disclosure  of  the  application;  when 
necessary  a  moving  party  applicant 
shall  file  with  the  motion  (an)  ►  a 
proposed  m  amendment  (making  the 
amended)  ►  to  the  application 
amending  the  claim  corresponding  to  the 
count  •<  or  (added)  ►  adding  the 
proposed  additional  ^  claim  to  the 
application. 

((iv)  Be  acouiiipanied  by  a  motion 
under  {  1.633(f)  requesting  the  benefit  of 
the  filing  date  of  any  earlier  application 
filed  in  the  United  States  or  abroad.) 

(3)  *  •  • 

((iii)  Be  accompanied  by  a  motion 
under  i  1.633(f)  requesting  the  benefit  of 
the  filing  date  of  any  earlier  application 
filed  in  the  United  States  or  abroad.) 

(d)  •  •  • 

^  (5)  If  an  opponent  is  accorded  the 
benefit  of  the  filing  date  of  an  earlier 
application  in  the  notice  of  declaration 
of  the  interference,  show  why  the 
opponent  is  not  entitled  to  its  benefit 
(Otherwise,  the  opponent  will  be 
presumed  to  continued  to  be  entitled  to 
the  benefit  of  the  earlier  application.  -« 

(e)  •  •  • 
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^  (ix)  If  an  opponent  is  accorded  the 
benefit  of  the  filing  date  of  an  earlier 
application  in  the  notice  of  declaration 
of  the  interference,  show  why  the 
opponent  is  not  entitled  to  its  benefit. 
Otherwise,  the  opponent  will  be 
presumed  to  continue  to  be  entitled  to 
the  benefit  of  the  earlier  application 
with  respect  to  the  proposed  count.  •« 

(2)  *  •  • 

►  (viii)  If  an  opponent  is  accorded  the 
benefit  of  the  filing  date  of  an  earlier 
application  in  the  notice  of  declaration 
of  the  interference,  show  why  the 
opponent  is  not  entitled  to  its  benefit. 
Otherwise,  the  opponent  will  be 
presumed  to  continue  to  be  entitled  to 
the  benefit  of  the  earlier  application 
with  respect  to  the  proposed  count.  •< 

9.  Section  1.653  is  proposed  to  be 
amended  by  removing  paragraph  (c)(5) 
and  redesignating  paragraphs  (c)(6)  and 
(c)(7)  as  (c)(5)  and  (c)(6)  to  read  as 
follows: 

§1.653    R«cord  and  exMbtts.  I 


(c)  •  •  • 

((5)  Each  notice,  official  record,  and 
publication  relied  upon  by  the  party  and 
filed  under  S  1.682(a).) 

^  (5)  -^  ((6))  Any  evidence  from 
another  interference,  proceeding,  or 
action  relied  upon  by  the  party  under 
§1.683. 

►  (6)  ^  ((7)]  Each  request  for  an 
admission  and  the  admission  and  each 
written  interrogatory  and  the  answer 
upon  which  a  party  intends  to  rely  under 
S  1.688. 

•  •  a  *  * 

I  / 

10.  Section  1.656  is  proposed  to  be 
amended  by  revising  paragraph  (i)  as 
follows: 

§1.656    Britfs  for  final  hMring. 


(i)  When  a  junior  party  fails  to  timely 
file  an  opening  brief,  an  order  may  issue 
requiring  the  junior  party  to  show  cause 
why  the  Board  should  not  treat  failure  to 
file  the  brief  as  a  concession  of  priority. 
If  the  junior  party  fails  to  (respond) 
►  show  good  cause  M  within  a  time 
period  set  in  the  order,  judgment  may  be 
entered  against  the  junior  party. 

Dated:  January  14, 1992. 

Harry  F.  Manbock,  Jr., 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 

|FR  Doc  92-1424  Filed  1-22-92;  8:45  am] 

aiLLMG  COM  3610-W-M 


UMI 


POSTAL  SERVICE 
39  CFR  Part  111 

Eligibility  RequlremenU  for  Certain 
Special  Bulk  Rate  Third-Clasa  Mail 

agency:  Postal  Service. 

action:  Proposed  rule;  extension  of 

comment  period. 

summary:  The  Postal  Service  published 
in  the  Federal  Register  (56  FR  63895- 
63896)  on  December  6. 1991,  a  proposal 
to  amend  the  Domestic  Mail  Manuel  so 
as  to  provide  guidelines  in  conjunction 
with  the  Postal  Service  Appropriations 
Act  of  1991  (Pub.  L.  101-509)  for 
determining  when  promotional  materials 
that  pertain  to  an  insurance  policy  may 
be  mailed  by  an  authorized  nonprofit 
organization  at  the  special  (nonprofit) 
bulk  third-class  rates  of  the  postage.  The 
Postal  Service  requested  comments  by 
February  4, 1992.  Due  to  the  needs  of  the 
mailing  public,  from  whom  several 
requests  for  additional  time  were 
received,  the  Postal  Service  is  extending 
the  comment  period  to  April  6. 1992. 
DATES:  Conunents  on  the  proposed  rule 
change  must  be  received  on  or  before 
April  6. 1992. 

ADDRESSES:  Mail  or  deliver  written 
comments  to:  Director,  Office  of 
Classification  and  Rates  Administration. 
U.S.  Postal  Service,  room  8430,  475 
L'Enfant  Plaza,  SW..  Washington,  DC 
20260-5903.  Copies  of  all  written 
comments  may  be  inspected  and 
photocopied  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  in  room  8430  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  L.  Cohen  (202)  268-5169. 
SUPPLEMENTARY  INFORMATION: 
Representatives  of  a  certain  nonprofit 
organization  interested  in  the  mailing  of 
group  health  insurance  materials  at  the 
special  bulk  third-class  rates  have 
requested  an  extension  of  time  to  file 
comments  regarding  the  proposed  rules 
published  on  December  6, 1991.  Central 
to  this  request  is  an  asserted  difficulty  in 
gathering  facts  to  demonstrate  that 
certain  types  of  insurance  for  the 
elderly — long/term  care  insurance. 
Medicare  supplement  (Medigap) 
insurance,  and  hospital  indenuiity 
insurance — are  not  generally 
commercially  available  throughout  the 
United  States  from  sources  other  than  a 
nonprofit  organization.  This  difficulty  is 
said  to  be  exacerbated  by  differences  in 
the  market  for  each  category  of 
insurance,  and  the  existence  of  varying 
issues,  such  as  Federally-required 
Medigap  policy  standardization,  which 
have  a  potential  impact  on  insurance 


availability.  A  further  complication  is 
said  to  arise  because  the  facts 
concerning  commercial  availability  are 
held  by  third  party  insurers  who  are  not 
required  to  provide  that  information  to 
other  parties.  Accordingly,  any  nonprofit 
organization  with  an  interest  in  this 
matter  must  assemble  relevant  public 
information  regarding  insurance 
marketing  and  availability  from  state 
regulatory  sources.  The  Postal  Service 
believes  that  the  public  interest  will  be 
served  by  the  fullest  practicable 
exposition  of  facts  concerning  this  issue, 
and  accordingly  extends  the  time  for 
comments  until  April  6. 1992. 
Stanley  F.  Mirss. 

Assistant  General  Counsel.  Legislative 
Division. 

[FR  Doc.  92-1605  Filed  1-22-92;  8:45  am  | 
BILLING  CODE  7nO-12-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  502 

[Petition  No.  P1-92] 

Proceedings  Concerning  Rate 
Changes  Under  Section  3<a)  of  ttie 
Intercoastal  Shipping  Act,  1933 

agency:  Federal  Maritime  Commission. 
ACTION:  Petition  for  rulemaking. 

summary:  a  petition  for  rulemaking  has 
been  filed  by  the  State  of  Hawaii 
("Hawaii")  requesting  that  the  Federal 
Maritime  Commission  institute  a 
rulemaking  proceeding  to  amend  Rule  67 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  46  CFR  502.67.  which 
concerns  proceedings  under  section  3(a) 
of  the  Intercoastal  Shipping  Act.  1933. 46 
U.S.C.  app.  845.  Specifically,  Hawaii 
proposes  that  the  Commission  amend 
Rule  67  by  (1)  eliminating  or  modifying 
requirements  that  protests  to  rate 
increases  or  decreases  include 
information  requests  and  certain 
witness  information;  (2)  eliminating 
provisions  dealing  with  filing  of  direct 
cases  and  prehearing  statements  in 
docketed  cases;  (3)  providing  that 
underlying  workpapers  required  to  be   _ 
made  available  to  attorneys  general  of 
offshore  governments  may  be  disclosed 
to  the  public  as  required  by  the  laws  of 
those  governments  and  may  be  used  in 
subsequent  Commisbiun  proceedings;  (4) 
requiring  that  carriers  file  supporting 
testimony,  exhibits  and  workpapers 
with  offshore  governments  at  the  time  of 
fihng  rate  changes  affecting  50%  or  more 
of  the  rate  items  in  the  carrier's  tariffs  in 
the  particular  trade,  regardless  of  the 
amount  of  change;  (5)  prohibiting 
carriers  for  amending  cargo,  revenue,  or 
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rate  base  projections  during  the 
pendency  of  an  investigation;  and  (6) 
making  clear  that  carriers  bear  the 
burden  of  proof  in  any  proceeding 
commenced  imder  section  3(a). 
DATES:  Responses  to  this  petition  are  to 
be  submitted  on  or  before  March  23, 
1992. 

ADDRESSES:  Comments  (original  and  15 
copies]  are  to  be  submitted  to:  Joseph  C. 
Polking.  Secretary.  Federal  Maritime 
Commission,  1100  L  Street,  NW., 
Washington,  DC  20573-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking.  Secretary.  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Washington,  DC  20573-0001,  (202) 
523-5725. 

SUPPLEMENTARY  INFORMATION:  In  order 
for  the  Commission  to  make  a  thorough 
evaluation  of  the  petition,  interested 
persons  are  requested  to  respond  to  the 
petition  within  60  days  from  publication 
of  this  notice.  Responses  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  in  an  original  and  15  copies. 
Responses  shall  also  be  served  on 
counsel  for  Hawaii:  Lawrence  M. 
■  Reifurth,  Esq.,  Deputj*  Attorney  General, 
State  of  Hawaii,  425  Queen  Street,  3rd 
Floor,  Honolulu,  Hawaii  96813. 

Copies  of  the  petition  are  available  for 
examination  at  die  Washington,  DC 
office  of  the  Commission,  1100  L  Street 
^rw.,  rm.  11101. 
loseph  C  Polking, 
Secretary. 
[FR  Doc.  92-1569  Filed  1-22-92;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-268,  DA  92-63] 

Advanced  Television  Systems;  HDTV 

AQENCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  Order  extending 
time. 


summary:  Action  taken  herein  extends 
the  time  for  Hling  reply  comments  to  the 
Notice  of  Proposed  Rulemaking  in  MM 
Docket  No.  87-268,  56  FR  58207 
(November  18, 1991).  This  Notice 
proposes  policies  and  rules  for 
implementing  advanced  television 
(ATV)  service  in  this  country.  The  ElA/ 
ATV  Committee  (EIA)  requested  a  six- 
week  extension  of  the  deadline  for 
submission  of  reply  comments  in  this 
proceeding.  While  the  circumstances 
which  EIA  describes  do  not  justify  a  six- 
week  postponement  of  the  reply 
deadline,  they  do  merit  some  allowance. 
A  moderate  extension  will  help 
interested  parties  address  numerous 
complicated  and  technical  issues 
generated  by  the  comments  in  this 
proceeding. 

DATES:  Reply  comments  are  due  on  or 
before  January  31, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gina  Harrison,  Policy  and  Rules 

Division,  Mass  Media  Bureau  (202)  632- 

7792. 

SUPPLEMENTARY  INFORMATHMC  . 

Order 

Adopted:  January  17, 1992. 
Released:  January  17, 1992. 
Reply  Comment  Date:  January  31, 1992. 

In  the  Matter  of  Advanced  Television 
Systems  and  Their  Impact  upon  the  Existing 
Television  Broadcast  Service,  MM  Docket 
No.  87-26& 

By  the  Acting  Chief,  Mass  Media  Bureau: 

1.  The  ELA/ATV  Committee  (EL\) 
requests  a  six-week  extension  of  the 
deadline  for  submission  of  reply 
comments  in  this  proceeding,  from 
January  20, 1992.  to  March  2. 1992.  EIA 
argues  that  extraordinary  circumstances 
justify  its  request* 

2.  EIA  states  that  this  is  an  unusually 
important  and  complex  docket  with 
profound  decisional  effects.  EIA 
contends  that  the  deadUnes  established 
in  the  Notice  of  Proposed  Rulemaking 
are  "quite  brief,"  permitting  42  days  for 
comments  and  31  days  for  replies.  EIA 
claims  that  the  reply  period  also 


coincides  wdth  a  consumer  electronics 
show,  which  is  the  electronics  industry's 
biggest  annual  event  It  states  that 
j>reparation  of  reply  comments  is  further 
complicated  by  the  number  and  length 
of  first-round  comments,  in  which  over 
50  pleadings  were  filed  by  about  150 
incUviduals  and  organizations. 

3.  EIA  believes  that  its  request  will 
not  prejudice  the  rights  of  other  parties 
or  impede  the  development  of  ATV 
technology  or  the  testing  of  ATV 
systems.  It  states  that  the  Commission 
would  Ukely  benefit  should  an 
allowance  of  additional  time  lead  to 
increased  quality  in  reply  pleadings  or 
to  development  of  an  intra-  or  inter- 
industry consensus. 

4.  As  ELA  concedes,  motions  for 
extension  of  time  are  not  routinely 
panted.'  While  the  circumstances 
which  EIA  describes  do  not  justify  a  six- 
week  postponement  of  the  reply 
deadline,  they  do  merit  some  allowance. 
This  is  a  significant  and  complex  docket. 
The  large  record  generated  by  the 
comments  raises  numerous  compHcated 
and  technical  issues.  A  moderate 
extension  will  help  interested  parties  to 
address  these  issues  in  greater  depth 
and  may,  as  EIA  suggests,  facilitate 
industry  consensus  on  contentious 
questions. 

5.  Accordingly,  in  response  to  the 
Motion  of  the  EIA/ ATV  Committee  for 
Extension  of  Time,  and  pursuant  to 
sections  4(j)  and  5(c)  of  the 
Communications  Act  47  U.S.C.  154(j) 
and  155(c),  and  the  authority  delegated 
thereunder  pursuant  to  47  CFR  0.61  and 
0.283,  the  time  for  filing  reply  conunents 
in  this  proceeding  is  hereby  extended 
until  January  31, 1992. 

Federal  Communications  Commission. 
William  H.  JoIuimni. 
Acting  Chief,  Mass  Media  Bureau. 
[FR  Doc.  92-1812  Filed  \-23r9Z:.  Mh  am] 
■UJNO  CODE  srn-ovti 


"  Motion  of  the  ElA/ATV  Comraitlee  for 
Extension  of  Time  (filed  Jan.  13, 1992). 


'  47  CFR  1.4«(a). 
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contains  docunients  other  than  njles  or 
proposed  nries  that  are  applicat>le  to  the 
public.  Notices  of  hearings  arx) 
investigations,  committee  meetings,  agency 
decisions  arKi  rulir>gs,  delegattons  of 
authority,  filing  of  petitions  and 
applications  and  ager>cy  statements  of 
.organization  and  functions  are  examples 
of  documents  appearing  m  this  section 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  of  Adjudication;  Public 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463). 
notice  is  hereby  given  of  the  meeting  of 
the  Committee  on  Adjudication  of  the 
Administrative  Conference  of  the  United 
States. 

Committee  on  Adjudication 

Date:  Friday.  February  7. 1992. 

Time:  9:30  a.m. 

Location:  Administrative  Conference  of  the 
United  States.  2120  L  Street.  NW..  suite  500, 
Washington.  DC  20037,  (Library,  5th  Floor). 

Agenda:  The  Committee  will  meet  to 
continue  discussion  of  the  project  on 
enforcement  under  the  Fair  Housing  Act 
amendments. 

Contact:  Nancy  G.  Miller,  202-254-7020. 

Attendance  at  the  committee  meeting 
is  open  to  the  interested  public,  but 
limited  to  the  space  available.  Persons 
wishing  to  attend  should  notify  the 
Office  of  the  Chairman  at  least  one  day 
in  advance.  The  committee  chairman,  if 
he  deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during  and  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 
The  contact  person's  mailing  address  is: 
Administrative  Conference  of  the  United 
States.  2120  L  Street,  NW.,  suite  500. 
Washington,  DC  20037.  Telephone:  202- 
254-7020. 

Dated:  January  15. 1992. 
Jeffrey  S.  LublierB, 

Research  Director. 

[FR  Doc.  92-1586  Filed  1-22-92;  8:45  am] 
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Committee  on  Rulemaking;  Public 
Meeting 

Pursuant  to  the  Federal  Advisory 
Conunittee  Act  (Pub.  L  No.  92-463). 
notice  is  hereby  given  of  the  meeting  of 
the  Committee  on  Rulemaking  of  the 
Administrative  Conference  of  the  United 
States. 

Conunittee  on  Rulemaking 

Date:  Monday.  February  10. 1992 

Time:  3:30  p.m. 

Location:  Administrative  Conference  of  the 
United  States,  2120  L  Street.  NW.,  suite  500. 
Washington,  DC  20037  (Library.  5th  Floor). 

Agenda:  The  Committee  will  meet  to 
discuss  Professor  Robert  Anthony's  study  of 
non-rule  rulemaking. 

Contact-  Kevin  L  Jessar,  202-254-7020. 

Attendance  at  the  committee  meeting  is 
open  to  the  interested  public,  but  limited  to 
the  space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  one  day  in  advance.  The 
committee  chairman,  if  he  deems  it 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may  file  a 
written  statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of  the 
meeting  will  be  available  on  request.  The 
contact  persons'  mailing  address  is: 
Administrative  Conference  of  the  United 
States.  2120  L  Street  NW.,  suite  500, 
Washington,  DC  20037.  Telephone:  202-254- 
7020. 

Dated:  January  11, 1992.  * 

Jeffrey  S.  Lubbers, 

Research  Dilator 

[FR  Doc.  92-1555  Filed  1-22-92:  8:45  am) 

nUJNG  CODE  SIIO-OI-M 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Public  Meeting  of  the 
Louisiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  CivO  Rights, 
that  the  Louisiana  Advisory  Committee 
to  the  U.S.  Commission  on  Civil  Rights 
will  hold  a  factfinding  meeting  on 
environmental  issues  in  minority 
communities  on  February  19-20, 1992  in 
Baton  Rouge.  The  meeting  will  be  held 
at  Pleasant  Hall,  room  146  on  the 
Louisiana  State  University  campus.  The 
meeting  will  convene  at  9  a.m.  on 
February  19  and  recess  at  8  p.m.  and 
reconvene  at  9  a.m.  on  February  20  and 
adjourn  at  4:30  pjn.  The  purpose  of  the 
meeting  is  to  collect  information  on  the 


issue  of  environmental  waste  and 
contamination  and  its  impact  on 
selected  minority  communities  in 
Louisiana. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Melvin 

L.  Jenkins,  Director  of  the  Central 

Regional  Division  (816)  428-5253.  (TTY 
816-426-5009).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  at  least  five  (5)  woi4cing  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission- 
Dated  at  Washington.  DC,  January  13, 1992. 
Carol-Lee  Hurley, 
Chief,  Regional  Programs  Coordination  Unit. 

(FR  Doc.  92-1556  Filed  1-22-92:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Conmierce. 

ACTION:  Notice  of  initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews. 

SUMMARY:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders,  findings  and  suspension 
agreements  with  December  anniversary 
dates.  In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 

EFFECTIVE  DATE:  January  23. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roland  L  McDonald.  Office  of 
Antidimiping  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  DC  20230, 
telephone  (202)  377-2104. 
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SUPPLEMENTARV  MFOMMATION: 

Background 

The  Department  of  Commerce  ("the 
Department")  hag  received  timely 
requests,  in  accordance  with 
§  §  353.22(a)(1)  of  the  Department's 
regulations,  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  orders,  findings,  and 
suspension  agreements,  with  December 
anniversary  dates. 

InitiatioB  of  Reviews 

In  accordance  with  i  i  353.22(c)  and 
355.22(c)  of  the  DefMUlineRfs 
regulations,  we  are  iiutiatiag 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements.  We  intend  to  issue  the  final 
results  of  diese  reviews  not  later  flian 
December  31, 1992. 


AnMumping  Arty 
prooMdin9B  sid  firms 

Pwtoctetotoe 

Smal   BMinns    Tatiptnra 

A-S8S-809: 

hwtsu  Electric  Co 

12/1/90-11/30/91 

Mexico                 1 

PorceWrvOn-Sieel  Cookmre 
A-201-904: 
Cann.  &A.  Sa  CV^  Aowo 

Pofc^lwgedD 

«2/4/Sfr-t1/3a/t1 

Peoples  Republic  ol  OIn 
PoroelainOvStMl  OHtoMra 

A-S70-506: 

Clover  Enemeturare  Enter- 
prises/Lucky     Enamel- 
ware  Fadoiy  LMted 

* 

ixhfso-tvso/ti 

SweoBn 

Stainless  Ste4  Hollow  Pro(^ 

ucis  A-401-«n: 

SanSMk  Aa  AB  SmMi 
Steel,     SarxMk     Steal 
Company , 

12/01/90-11/30/91 

Taiwan 

Small    Btiainess    Tel^itiona 
Systems  S  SttessamMes 

A-583-e06: 

Bitronic     TelaooBW     Co, 
UL.  Sinooi  EntevMes 

Co,  Teoom  Co,  LM 

Countervtfftng  t^i^  Proceed- 

mgs                             1 

12/1/90-11/30/91 

Msxico 

Pofoelaiw  On-Steel    Cook- 
ing tMMW  C-aOt-SOS: i 

Suspended  Investigatiora 
None. 

Vt/9V<2/31/91 

Interested  parties  oast  submit 
applications  lor  adniHHStFBtive 
protective  orders  ia  aocoidance  «vith 
S  353.34(b)  and  §  355.34(b)  of  the 
Department's  regulations. 

These  initiations  and  tfds  notice  are  in 
accordance  w^  section  751(a)  of  tiie 
Tariff  Act  of  1^0  (19  U.S.C.  1675(a)}  and 
19  CFR  353.22(c)  sad  355.22(c)  (19n). 


Dated  immary  M.  IffiZ. 
foseph  A.  Spatriirf. 

DepiOyAssKlantSecpetaiyforCon^iatioe. 
[FR  Ooc.  91-1675  Fifed  l-Z2-«2;  9:45  am) 
■UMQ  oooE  scw-es-e 


(A-401-401] 

Brass  Sheet  and  Strip  From  Sweden; 
PreTiminary  Reaults  of  Anttdtimping 
Duty  Adminlstraflve  Review 

agency:  International  Trade 

Administration/Import  Acfanimstratioi^ 

Department  of  Commerce. 

action:  Notice  of  preliminary  resuhs  of 

Antidumping  Duty  Administrative 

Review. 

SUMMMT:  fai  response  to  a  request  by  a 
manufsctwer/ exporter,  the  Department 
of  ConBscRe  has  oonduded  aa 
administrative  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Sweden.  The  review 
covers  one  exporter  during  the  period 
from  March  1, 1990  through  Fefaroary  2a, 
1991. 

As  a  result  of  the  review,  the 
Department  has  preliminsrily 
deteraaned  to  assess  antidinpiqg  duties 
based  on  the  best  inforraatiaa  available. 

Interested  parties  are  invited  to 
comment  on  these  p(«linBSury  resdts. 
EFFBCnvE  OATC  }anasry  23, 199Z. 
POn  FIINniDI  INFORMATION  CONTACT: 
Jonathan  FreiHch  or  Linda  L.  Pasden. 
OfHce  of  Agreements  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  WasUagtai. 
DC  20230;  telephone  (202)  377-0793. 
SUPPLEMENTARY  MtPORMATMiW: 

Background 

On  March  6. 1987,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  an  antidumping 
duty  order  on  brass  sheet  and  strip  from 
Sweden  (52  FR  6998).  On  March  29. 1991. 
Outokumpu  Copper  Rolled  Products  AB 
(OAB)  requested  that  we  conduct  an 
administrative  review  for  the  period 
from  March  1, 1990  tiiroagh  Febmaiy  28. 
1991.  We  published  a  notioe  of  iakiatioa 
of  the  antidumping  administrative 
review  on  April  18, 1991  (56  FR  15656). 
The  Department  has  now  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  the  Review 

The  predacts  covered  by  Ikis  review 
are  shipments  of  brass  sheet  and  strip, 
other  than  I«ided  brass  and  tinned 
brass  sheet  end  strip,  froai  Sweden.  Hw 
chemicai  composition  of  the  prodects 
under  review  is  cunently  defined  in  the 


Copper  Development  Associatian 
(C.D.A.)  200  Series  m  the  Unified 
Numbering  System  (U.N.S.)  C20000 

series.  Procfaicts  whose  cheancal 
compositions  are  defined  by  other 
C.D.A.  or  U.N.S.  series  are  not  covered 
by  this  review,  nie  merchandise  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  7«B.21  JU  and  7409.29.20.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 
This  review  covers  one  manufactoreT/ 
exporter,  OAB,  and  its  related  U.S. 
company,  Outokumpu  Copper  U.S.A. 
(OCUSA),  and  the  period  from  Mardi  1. 
1990  through  February  26, 1991. 

Best  InfamatioB  Available 

The  Department  has  determined  to 
use  the  best  information  available  (BIA) 
for  OAB  in  accordance  with  section 
776(c)  of  the  Act.  We  conthicted  a 
verification  of  O AB's  responses  in 
Sweden  the  week  of  October  21, 1991, 
and  in  the  United  States  the  week  of 
November  25. 1991.  At  verification,  the 
Department  was  unable  to  verify  total 
quantity  and  value  of  sales  in  the  home 
market  (HM)  or  to  the  United  States. 
Moreover,  we  found  a  signiTicant 
number  of  unreported  HM  sales.  These 
imreported  sales  were  produced  on 
OAB's  small  lot  mill  and  were  found  to 
be  such  or  similar  merchandise  that 
could  have  been  used  in  our  calculation 
of  foreign  market  value. 

Also  at  verification,  we  found 
numerous  unreported  sales  to  one  U.S. 
customer.  We  have  no  information  on 
the  record  which  would  allow  us  to 
measure  the  total  extent  of  the 
unreported  sales.  In  addition.  OAB 
misrepresented  the  nature  of  these  sales 
to  this  one  U.S.  customer.  Only  after 
reviewiiig  certain  documents  provided 
at  the  U.S.  verification  and  after 
requesting  clarificstion  of  those 
documents  did  respondent  expiaio  that 
sales  to  this  VS.  customer  wrere.  in  fact, 
part  of  a  dosed-oonsignment 
arrangement.  For  these  closed- 
consignment  sales,  the  customer  is  not 
invoioed  at  the  time  of  purchase,  but 
rather,  the  customer  is  invoiced  by 
OCUSA  for  the  merchandise  when  the 
customer  withdraws  it  fram  warehome 
or  at  the  end  of  a  certain  period, 
whicbever  comes  first  OAB  has  a 
similar  type  of  closed-consignment 
arrangement  with  another  large  U.S. 
customer.  Thrangheut  both  verificatians, 
OAB  naiatained  that  this  second 
customer  was  Aie  only  one  with  which 
OAB  had  s  ckned-consignnient 
arrangement  After  verificatian.  OAB 
stated  that  H  did  not  report  tke  dosed- 
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consignment  arrangement  with  the  first 
customer  because  the  arrangement  was 
on  and  off  since  1989  and  was  off  at  the 
time  the  response  was  prepared. 

The  questionnaire  specifically 
requested  OAB  to  provide  "*  *  *  the 
total  quantity  and  value  of  such  and 
similar  merchandise  that  you  sold  to  the 
United  States  and  which  entered  the 
United  States  during  the  period  of 
review,  as  well  as  all  U.S.  entries  during 
the  period  of  review  which  were 
pursuant  to  sales  made  prior  to  the 
period  of  review."  As  a  result  of 
verification,  we  learned  that  OAB 
reported  only  those  sales  that  were 
invoiced  during  the  period  and  not  all 
the  sales  of  merchandise  that^  entered 
during  the  period.  Therefore.TDAB  failed 
to  comply  with  the  Department's  request 
to  report  all  entries  to  the  United  States 
during  the  period. 

Because  of  our  inability  to  verify  total 
quantity  and  value  of  sales  in  either  the 
United  States  or  the  HM,  and  because  of 
respondent's  misrepresentations 
concerning  sales  to  this  U.S.  customer, 
we  did  not  believe  that  any  margin  we 
could  calculate  &om  information  on  the 
record  would  accurately  measure 
whether  OAB  dumped  its  merchandise 
in  the  United  States.  Therefore,  we  used 
BIA.  In  this  case.  BIA  is  OAB's  rate  from 
the  original  investigation.  9.49  percent. 

Interested  parties  to  the  proceeding 
may  request  disclosure  within  5  days  of 
the  date  of  publication  of  this  notice  and 
may  request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  of  this  preliminary  notice  or 
the  first  workday  thereafter.  Case  briefs 
and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited  to 
issues  raised  in  the  case  briefs  and 
comments,  may  be  Hied  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final  results 
of  this  administrative  review,  including 
the  results  of  its'analysis  of  issues 
raised'in  any  such  written  comments  or 
at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  entries  of  the 
subject  merchandise  covered  by  this 
review.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  ffnal  results  of  this 
review  for  all  shipments  of  the  subject 
merchandise  from  Sweden  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 


date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for 
OAB  will  be  that  established  in  the  final 
results  of  this  review;  (2)  For 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  previous  review  or 
the  final  determination  in  the  original 
less  than  fair  value  investigation,  the 
cash  deposit  rate  will  continue  to  be  the 
rate  published  in  the  most  recent  final 
results  or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  If  the  exporter 
is  not  a  firm  covered  in  this  review  or  an 
earlier  review,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  fmal  results  of  the 
most  recently  completed  review  of  the 
manufacturer,  and  (4)  The  cash  deposit 
rate  for  any  future  entries  from  all  other 
manufactuirers  or  exporters  who  are  not 
covered  in  this  or  prior  administrative 
reviews  and  who  are  unrelated  to  the 
reviewed  firm  or  any  previously 
reviewed  firm  will  be  6.69  percent.  This 
is  the  most  current  non-BIA  rate  for  any 
firm  in  this  proceeding.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(lJ 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.22  of  the  Commerce 
Department's  regulations  (19  CFR 
353.22). 

Dated:  January  15, 1992. 
Alan  M.  Dunn, 

Assistanl  Secretary  for  Import 

Administration. 

[FR  Doc.  92-1673  Filed  1-22-92;  8:45  am) 

MLUNO  CODE  3S10-OS-M 

IA-401-601] 

Brass  Sheet  and  Strip  From  Sweden; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
Antidumping  Duty  Administrative 
Reviews. 

summary:  On  June  28, 1991,  the 
Department  of  Commerce  ("the  ' 

Department")  published  the  preliminary 
results  of  two  administrative  reviews  of 
the  antidumping  duty  order  on  brass 
sheet  and  strip  from  Sweden.  The 
reviews  cover  one  exporter  and  two 
consecutive  periods  from  March  1. 1988 
through  February  28. 1990.  We 


preliminarily  found  that  dumping 
margins  exist. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  comments  received,  we  have 
changed  the  final  results  from  those 
presented  in  our  preliminary  results  of 
these  reviews. 
EFFECTIVE  DATE:  January  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  Freilich  or  Linda  L  Pasden. 
Office  of  Agreements  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  377-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  28, 1991.  the  Department  ' 
published  in  the  Federal  Register  (56  FR 
29619)  the  preliminary  results  of  two 
administrative  reviews  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Sweden.  The  Department 
has  now  conducted  these  administrative 
reviews  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act). 

Scope  of  the  Review 

Imports  covered  by  these  reviews  are 
shipments  of  brass  sheet  and  strip,  other 
than  leaded  brass  and  tinned  brass 
sheet  and  strip,  from  Sweden.  The 
chemical  composition  of  the  products 
under  review  is  currently  defined  in  the 
Copper  Development  Association 
(C.D.A.)  200  series  or  the  Unified 
Numbering  System  (U.N.S.)  C20000 
series.  Products  whose  chemical 
compositions  are  defined  by  other 
C.D.A.  or  U.N.S.  series  are  not  covered 
by  these  reviews.  Prior  to  January  1. 
1989,  such  merchandise  was  classifiable 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  under  item 
numbers  612.3960.  621.3982.  and 
621.3986.  Since  January  1. 1989.  the 
merchandise  has  been  classifiable  under 
the  Harmonized  Tariff  Schedule  (HTS) 
item  numbers  7409.21.00  and  7409.29.20. 
The  TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes  only.  The  written  description 
remains  dispositive. 

The  reviews  cover  one  manufacturer/ 
exporter,  Outokumpu  Copper  Rolled 
Products  AB  (OAB)  (formerly  ^ 

Metallverken  AB).  and  the  two  review 
periods  from  March  1. 1988  through 
February  28, 1990. 

Analysis  of  Conunents  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  restilts.  We 
received  timely  comments  from 
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petiUonen,  Hussey  Copper  Ltd.  et  aL. 
and  respond«it,  OAB.  At  the  request  of 
both  parties,  a  put^c  heariag  was  hekl 
on  August  12, 1991. 

Conunents  Pertaining  to  Bodi  Reviews 

Comment  1:  Respoadent  asserts  that 
the  Department's  decision  to  adjust  for 
commissions  paid  to  Outokumpu  Copper 
U.S.A.  (OCUSA).  a  related  party,  is 
contrary  to  law  because  such  payments 
are  merely  intracorporate  transfers  not 
directly  related  to  sales  and  are  not 
"arm's-length"  transactions.  Respondent 
supports  the  latter  assertion  with  the 
claim  that  the  commission  rate  paid  to 
this  related  party  differs  from  that 
respondent  paid  to  an  unrelated  seller. 
If,  however,  the  Department  insists  on 
adjusting  for  these  conrniissions, 
respondent  argues  that  the  Department 
should  (1)  not  use  best  information 
available  (BIA]  for  dosed-consignment 
sales  (which  are  invoiced  either  when 
the  customer  withdraws  the 
merchandise  from  warehouse  or  at  the 
end  of  a  set  period,  whichever  comes 
first)  because  OAB  was  unable  to 
provide  the  exact  commissions  paid  on 
these  sales  since  commissions  are  the 
medianism  lot  covering  OCUSA's 
general  operatii\g  expenses  which  relate 
to  a  wide  range  of  subject  and  non- 
subject  merchandise  countries,  or  (2) 
correct  flie  error  in  the  computation  of 
the  commissions  on  non'closed 
consignment  sales. 

Petitioners  agree  with  the 
Department's  decision  to  treat  the 
related  party  commissions  as  directly 
related  to  U.S.  sales  and  assert  that  the 
commissions  paid  to  OCUSA  are  at 
arm's  length. 

Department's  Position:  The  Court  of 
Appeals  remand  in  LMI-La  MetaJIi 
Industriale  S.p.A.  t.  United  States.  91Z 
F.2d  455  (1990),  instructed  the 
Department  to  adjust  for  commissions 
paid  to  a  related  party  in  the  home 
market  when  the  commissions  were 
determined  to  be  (1)  at  arm's  length  and , 
(2)  directly  related  to  die  sales  in 
question.  Sebsequent  to  this,  the 
Department  has  developed  the  following 
guidelines  to  determine  whether- 
commiMions  paid  to  related  parties 
either  in  the  United  States  or  in  the 
foreign  market  are  at  arm's  length: 

(1)  We  will  compare  the  commissioa 
paid  to  the  related  sdMng  agent  to  those 
paid  by  respondeat  to  any  unrelated 
selling  agents  in  Ae  same  market  (home 
or  U.S.)  or  in  any  third  ooo^  aaik^ 

(2)  In  esses  wlffive  there  is  not  an 
unrelsted  sales  agent  we  will  oonpare 
the  commission  esned  t^  the  related 
selling  agent  on  sales  of  merbhandise 
prodaced  by  the  respondent  to 
commissions  earned  by  the  rdated 


sells^g  agent  on  sales  of  meidiaadise 
produced  by  other  unrelated  seUets  or 
manufacturers  (Find  Detennination  of 
Sales  at  Less  Than  Fair  Vdne:  Coated 
Groundwood  Paper  froea  Finland,  56  Fit 
56369  (November  4. 1991)  (Coated 
Groundwood  Bsper  fron  Rnland). 

As  we  stated  in  Coated  Groundwood 
Paper  from  Fmlaad,  in  ^ipropriate 
circumstances  we  wiU  idso  examine  the 
nature  of  the  agreements  or  oontracts 
between  the  manufactoreits)  and  selling 
agent(s)  which  establish  the  frameworic 
for  payment  of  commissions  and  (or 
services  rendered  iii  retam  for  payment, 
in  order  to  ensure  &at  both  related  and 
unrelated  agents  perform  apimndmately 
the  same  services  for  the  commissions. 
If,  based  on  the  above  analysis,  the 
Department  is  satisfied  that  the 
commissions  are  at  arm's  leng^  as  weH 
as  directly  related  to  tfie  sales,  «ve  will 
make  an  adjustment  for  these 
commissions. 

The  Department  is  satisfied  that  the 
commissions  OAB  paid  OCUSA  were 
directly  related  to  ^e  sales.  During  the 
period  covered  by  these  reviews, 
however,  OAB  did  not  use  unrelated 
commissionaires  to  seH  the  subject 
merchandise  in  either  the  U.S.  or  the 
home  mai^t.  Nor  is  there  information 
on  the  record  that  indicates  that  OCUSA 
acted  as  a  commissionaire  for  unrelated 
producers.  Therefore,  because  we  have 
no  appropriate  benchmark  against 
which  to  test  die  arm's-length  nature  of 
the  commission  arrangement  between 
OAB  and  OCUSA.  we  are  not  satisfied 
that  these  payments  are  at  arm's  length. 
Accordingly,  we  have  not  adjusted  for 
these  payments  as  commissions. 

The  Department  however,  regards 
such  payments  to  related  parties  as 
indirect  selling  expenses  (Television 
Receivers,  Monochrome  and  Color,  from 
japan:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  54  FR 
13917  (April  6, 1969)}.  We  have, 
therefore,  deducted  these  from  the 
exporter's  sales  price  (ESP)  calculation. 
Normally,  we  would  offset  this 
deduction  by  the  auwunt  of  the  home 
market  (HMj  indirect  selling  expenses. 
For  a  Ml  explanation  of  why  tve  did  not 
do  so  in  this  case,  please  refer  to 
Comment  1  under  Contmwas  Psftaisdng 
Oidy  to  the  §9/99  Review. 

Comment  Z-  Respondent  asserts  that 
(he  Department  erred  in  making  a  filA 
adjustment  for  freight  charges  which 
respondeat  allegedly  pud  for  movement 
between  an  independent  U.S. 
warehouse  and  a  U.S.  pwchaser's 
warehouse.  Reapaodent  denies  making 
such  payments  and.  hirlher,  nports  the 
actual  diarges  it  dnioiB  the  customrr 
paid. 


Department  'g  Position:  The 
Department  has  reoeived  oonilioltng 
information  from  OAB  conceming  which 
party  eventually  paid  the  freight  charges 
for  movement  between  the  independent 
U.S.  warehouse  and  the  U3.  purchaser's 
warehouse.  As  an  appendix  to  its 
original  questionnaire  response, 
respondcaot  submitted  copies  of  a  letter 
that  stated  that  respondent  paid  oeitatn 
of  these  freight  chsrges.  In  s 
supplemental  questionnaire,  the 
Department  a^ded  about  these  chai^get 
and  specificatty  drew  respondent's 
attention  to  that  tetter.  In  its  response  to 
the  supplemental  qiiettionnaire,  OAB 
stated  that  the  U.S.  customer  paid  Q>e 
freight  and  was  not  reimbarsed  by  any 
party.  However,  OAB  did  not  address 
the  contradictary  inforaistion  in  ^ 
letter  that  it  had  soppfied  to  the 
Department,  despite  Ae  Department's 
specific  request  to  do  so.  Not  until  after 
the  Department  issued  its  prelimtnary 
results  did  respondent  address  this 
specific  issue.  Therefore,  the 
Department  considers  this  sdditional 
information  untimely,  and  deducted  a 
freight  charge  from  U.S.  price,  using  for 
freight  the  BIA  nsed  in  the  preliminary 
results  for  diese  finat  results. 

Comment  3:  Respondent  argues  that 
the  Department  should  have  modified 
the  such  or  similar  merchandise  groups 
from  those  three  groups  the  Department 
used  in  the  original  investigation  and  in 
the  first  administrative  review.  Instead 
of  using  three  groups  of  such  or  similar 
merchandise  based  on  width 
(merchandise  greater  than  2.36  inches 
wide;  merchandise  ranging  from  1.18 
inches  wide  to  2.36  inches,  indusive; 
and  merchandise  less  than  1.16  inches 
wide),  OAB  proposes  that  the 
Department  use  a  fourth  group, 
encompassing  merchandise  of  over  15 
inches  in  width,  for  these  reviews. 

Petitioners  content  that  respondent 
has  failed  to  provide  any  evidence  of 
cost  of  production  differences  between 
the  over  15  inch  and  under  15  inch 
categories.  According  lo  petitioners,  the 
main  difference  respondent  dies  is  that 
the  under  15  indi  merchandise  is 
produced  at  an  older,  less  efficient  mill 
than  that  used  to  produce  the  over  15 
inch  merchandise.  This  difkrence 
reflects  only  OAB's  allocation  of 
production  capadty,  not  inherent 
physical  differences  in  the  naterial 
produced. 

Departjaeata' Position:  We  disa^ve 
with  respondent  Respondent  did  not 
quantify  the  cost  diEEerenoes  between 
the  four  proposed  youps.  As  a  result 
there  OK  no  data  on  the  mcerd  that  the 
DepailBsnt  can  ase  to  demonstrate  that 
cost  differences  exist  between  the  mtder 
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15  inch  and  over  15  inch  groups. 
Consequently,  there  is  no  basis  upon 
which  the  Department  should  add  a 
fourth  width  group  to  the  three  used  in 
the  investigation  and  the  Rrst  review. 

Comment  4:  Petitioners  maintain  that 
what  respondent  calls  "sheet"  is 
actually  coiled  strip  that  is  15  inches  or 
wider.  Petitioners  also  maintain  that 
respondent  should  submit  the  length  of 
the  sheet,  if  it  is  sheet.  Petitioners  assert 
that  unless  proper  product  comparisons 
are  made,  the  margins  will  be  skewed. 
Respondent  disagrees,  maintaining 
that  it  has  stated  for  the  record  that 
what  it  calls  "sheet"  is,  in  fact  cut-to- 
length  and  what  it  calls  "strip"  is  coiled, 
and  that  the  sheet's  length  is  not 
relevant  for  determining  price. 

Department's  Position:  We  disagree 
with  petitioners.  There  is  no  evidence  on 
the  record  which  suggests  that  the 
respondent  has  not  accurately  described 
the  merchandise  in  question. 
Furthermore,  even  if  respondent 
reported  sheet  length,  it  would  be 
irrelevant  because  the  unit  price  is 
based  on  weight,  not  length. 

Comment  5:  Petitioners  urge  the 
Department  to  change  its  model  match 
methodology  so  that,  when  a  match 
cannot  be  found  for  width  and/or  for 
gauge,  a  sale  from  the  next  most 
expensive  category  will  become  the 
basis  of  foreign  market  value  (FN4V). 
Petitioners  detailed  their  suggestions  in 
a  sample  computer  program  they 
submhted  to  the  Department. 

Respondent  objects  to  petitioners' 
submission  of  a  computer  program, 
asserting  that  they  are  attempting  to 
take  control  of  the  proceeding. 
Respondent  asserts  that  petitioners' 
proposed  computer  program  is  designed 
to  penalize  OAB  by  comparing  U.S.  sale 
to  more  costly  HM  sales  when  identical 
matches  cannot  be  found. 

Department's  Position:  The  model 
match  method  the  Department  used  for 
these  reviews  is  consistent  with  the  one 
used  for  the  original  investigation  and 
for  the  first  review.  Neither  respondent 
nor  petitioners  raised  any  objection  to 
the  model  match  until  after  the 
Department  issued  its  preliminary 
results.  Additionally,  petitioners  have 
not  provided  any  compelling  reasons 
why  the  Department  should  now  change 
its  model  match  method  for  these 
reviews. 

Comment  6:  Petitioners  request  that 
two  errors  be  corrected  for  the  final 
results.  The  first  one  concerns  U.S.  sales 
of  alloys  1085  and  1090  that  were 
inappropriately  reclassified  as  alloy 
1063.  The  second  one  concerns  U.S. 
credit  expenses  which  were  reported  in 
Swedish  kroner  and  should  have  been 
converted  to  U.S.  dollars. 


Department's  Position:  We  agree  and 
have  corrected  the  errors. 

Comment  7:  Petitioners  argue  that 
OCUSA  acted  as  more  than  a 
communications  link  between  OAB  and 
the  U.S.  purchasers.  As  a  result, 
petitioners  contend  that  closed- 
consignment  sales  are  ESP  transactions. 

Respondent  disagrees  with 
petitioners,  maintaining  that  OCUSA 
fimctioned  only  as  a  communications 
link,  and  that  these  sales  are  in 
substance  purchase  price  (PP) 
transactions. 

Department's  Position:  We  disagree 
with  petitioners.  The  Department  must 
determine  whether  these  sales  were  PP 
transactions  based  on  the  following 
criteria:  (1)  Whether  the  merchandise  in 
question  was  shipped  directly  from  the 
manufacturer  to  the  unrelated  buyer, 
without  being  introduced  into  the 
inventory  of  the  related  selling  agent,  (2) 
whether  this  was  a  customary 
commercial  channel  for  sales  of  this 
merchandise  between  the  parties 
involved;  and  (3)  whether  the  related 
selling  agent  located  in  the  United 
States  acted  only  as  a  processor  of 
sales-related  documentation  and  a 
communication  link  with  the  unrelated 
U.S.  buyer  (Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Color  Picture 
Tubes  fi-om  Japan,  52  FR  44171 
(November  18, 1987)). 

In  this  case,  and  based  on  the  record, 
the  Department  finds  that:  (1)  OAB 
shipped  the  merchandise  directly  to  the 
unrelated  buyer;  there  is  no  evidence  on 
the  record  that  the  material  was  ever 
introduced  into  OCUSA's  inventory;  (2) 
the  procedure  described  above  was  the 
customary  commercial  chaimel  for 
OAB's  sales  of  subject  merchandise  to 
its  U.S.  customers;  and  (3)  OCUSA  acted 
only  as  a  processor  of  sales-related 
documentation  and  a  communications 
link  with  OAB's  unrelated  U.S. 
customers.  As  we  stated  in  Color  Picture 
Tubes  from  Japan,  because  all  of  the 
above  elements  were  met,  we  regarded 
the  routine  selling  functions  of  the 
exporter  as  merely  having  been 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  were 
performed  in  the  United  States  or 
abroad  does  not  change  the  substance  of 
the  transactions  or  the  functions 
themselves. 

Comment  A-  Petitioners  assert  that 
U.S.  price  should  be  adjusted  downward 
to  compensate  for  the  alleged  absorption 
or  reimbursement  by  OCUSA  of 
antidumping  duties.  Petitioners  cite 
OAB's  consolidated  financial 
statements,  which  also  contain 
OCUSA's  financial  information. 


Petitioners  maintain  that  this  adjustment 
would  achieve  the  price  equilibrium 
intended  by  §  353.26  of  the  Commerce 
regulations. 

The  respondent  maintains  that  the 
entries  in  OCUSA's  records  are  cash 
deposits  for  estimated  antidumping 
duties  and  that  the  U.S.  price  should  not 
be  adjusted  downward. 

Department's  Position:  We  disagree 
with  petitioners.  Section  353.28  of  the 
Commerce  regulations  provides  that  in 
calculating  the  U.S.  price,  the 
Department  will  deduct  any  amount  of 
antidumping  duties  that  are  reimbursed 
to  the  importer  by  the  producer  or 
reseller.  There  is  no  evidence  on  the 
record  that  OAB  pays  any  antidumping 
duties  directly  for  OCUSA  or  reimburses 
OCUSA  for  such  duties.  Absent 
evidence  of  reimbursement  the 
Department  has  no  authority  to  make 
such  an  adjustment  to  U.S.  price  (Brass 
Sheet  and  Strip  from  the  Republic  of 
Korea,  54  FR  33257  (August  14, 1989)). 
As  a  protection  against  such 
reimbursement  §  353.26  also  requires 
that  importers  provide  the  Customs 
Service  a  certificate  of 
nonreimbursement  prior  to  liquidation  of 
entries.  As  we  stated  in  brass  sheet  and 
strip  from  the  Republic  of  Korea,  if  that 
certificate  is  not  provided,  the  Customs 
Service  will  liquidate  the  entry  at  twice 
the  antidumping  duty  rate. 

Comment  9:  Petitioners  argue  that  the 
Department  should  have  deducted  early 
payment  discounts  for  PP  as  well  as  for 
ESP  transactions. 

Department's  Position:  We  agree  and 
have  corrected  the  error. 

Comments  Pertaining  Only  to  the  88/89 
Review 

Comment  1:  Respondent  contends 
that,  if  the  Department  adjusts  for 
commissions  OAB  paid  OCUSA,  the 
Department  should  correct  a  clerical 
error  in  the  computation  of  the 
commission  offset  that  mistakenly 
calculated  the  o^set  on  a  per  pound, 
rather  than  on  a  per  kilogram,  basis. 

Petitioners  argue  that  the  Department 
should  have  added  U.S.  commissions  to 
the  home  market  price  since  OAB  did 
not  provide  HM  indirect  selling 
expenses.  " 

Department's  Position:  Because  the 
Department  has  not  adjusted  for  these 
commissions,  these  issues  are  moot 
(Refer  to  Comment  1  of  Comments 
Pertaining  to  Both  Reviews.) 

Comment  2:  Petitioners  maintain  that 
respondent's  alleged  refusal  to  submit 
HM  sales  of  alloy  1067  should  cause  the 
Department  to  reject  respondent's  HM 
data  base  in  its  entirety  and  to  use  BIA. 
However,  petitioners  have  no  objection 
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to  the  Department's  allowing  respondent 
to  submit  all  HM  sales  of  alloy  1067  for 
the  final  results. 

Respondent  maintains  it  had  no  need 
to  submit  its  HM  sales  of  alloy  1067 
because  there  were  no  U.S.  sales  of  that 
alloy,  and  the  questionnaire  did  not 
require  it  to  report  these  HM  sales. 
Respondent  further  argues  that  if  the 
Department  required  those  sales,  it 
should  have  speciflcally  requested  them 
in  a  supplemental  questionnaire. 
-  Department 's  Position:  The 
Department  agrees  with  petitioners  that 
respondent  should  have  submitted  all 
HM  sales  of  alloy  1067.  While  the 
questionnaire  sent  to  respondent  in  this 
review  did  state  that  respondent  might 
not  have  to  report  certain  HM  sales,  it 
also  stated  that  respondent  could  not 
make  such  a  decision  without  consulting 
with  the  Department.  This  the 
respondent  failed  to  do.  Taking  into 
account  petitioners*  suggestion, 
however,  the  Department  requested 
respondent  to  submit  the  sales  data  for 
the  five  HM  sales  of  alloy  1067  for  use  in 
the  final  results  of  this  period  of  review. 

Comment  3:  Petitioners  allege  that 
respondent  failed  to  provide  adequate 
difference  in  merchandise  (difiner) 
information  as  well  as  HM  sales  of 
plastic-coated  merchandise.  Therefore, 
petitioners  argue  that  the  Department 
should  use  BIA  for  the  difiner 
adjustment  and  for  comparisons  using 
HM  sales  of  plastic-coated  merchandise. 

Respondent  counters  that  although  it 
did  not  distinguish  between  coated  and 
uncoated  merchandise  in  this  period,  it 
did  report  sales  of  coated  merchandise. 
Respondent  also  states  that  it  supplied 
adequate  inter-alloy  di&ner  information 
and,  therefore,  the  Department's  use  of 
BIA  is  not  warranted. 

Department's  Position:  We  disagree 
with  petitioners.  We  determined  that 
respondent  provided  HM  sales  of 
plastic-coated  merchandise  and 
adequate  inter-alloy  di&ner  information 
for  most  matches.  Where  difmer  data 
were  insufHcient,  as  BIA  the  Department 
compared  HM  sales  of  coated 
merchandise  to  U.S.  sales  of  non-coated 
merchandise,  and  did  not  adjust  for  the 
differences  in  merchandise.  Because 
respondent  did  not  identify  which  sales 
were  of  coated  merchandise,  the 
Department  could  not,  and  did  not, 
exclude  them  from  its  calculation  of 
FMV. 

Comments  Pertaining  Only  to  the  89/90 
Review 

Comment  1:  Respondent  claims  that 
the  Department  should  either  allow  it  to 
submit  its  HM  indirect  selling  expenses 


now  that  the  preliminary  results  of  the 
review  have  been  published,  or  that  the 
Department  should  use  the  data  the 
respondent  submitted  for  the  88/89 
review  in  this  review. 

Department's  Position:  TYke 
Department  disagrees  with  respondent 
Because  respondent  only  submitted  its 
HM  indirect  selling  expenses  after 
publication  of  the  preliminary  results  of 
the  review,  the  Department  considers 
this  information  untimely.  It  is  also  the 
Department's  standard  practice  not  to 
include  information  from  one  review  in 
another. 

Comment  2:  Petitioners  urge  the 
Department  not  to  exclude  HM  sales  of 
plastic-coated  merchandise  in  the 
calculation  of  FMV.  They  allege  that  the 
cost  of  the  coating  is  not  a  significant 
difference  and  would  allow  the 
Department  to  make  comparisons 
between  coated  and  non-coated 
merchandise. 

Respondent  counters  that  the 
Department  has  adequate  inter-alloy 
difmer  information,  and  that  it  never 
requested  difrner  information  between 
plastic-coated  and  non-coated 
merchandise.  Fiulher,  respondent 
maintains  that  because  there  were  only 
a  small  number  of  plastic-coated  sales 
in  the  HM,  and  that  most  of  them  were 
alloy  1063,  for  which  matches  were 
readily  available,  the  inclusion  of  these 
sales  would  not  result  in  more  similar 
product  comparisons. 

Department's  Position:  The 
Department  disagrees  with  petitioners. 
The  Department  determined  that  the 
respondent  provided  adequate  inter- 
alloy  difmer  information,  and  that  the 
inclusion  of  the  plastic-coated 
merchandise  would  not  produce  better 
product  comparisons. 

Comment  3:  Petitioners  urge  the 
Department  not  to  adjust  for  a  "tool 
setting  charge"  for  certain  HM  sales, 
which  they  allege  is  an  "unproven  and 
unjustiHed  quantity  discount  claim." 

Respondent  maintains  that  this  charge 
is  a  legitimate  expense  assessed  on 
certain  small  quantity  HM  sales  and  the 
Department  should  make  a  circumstance 
of  sale  adjustment  for  this  expense. 

Department's  Position:  The 
Department  determined  that  the  tool 
setting  charge,  which  is  not  included  in 
the  unit  price,  is  not  a  circiunstance  of 
sale  adjustment  as  defined  in  section 
353.56  of  the  Conimerce  regulations.  The 
tool  setting  charge  is  an  additional  cost 
which  OAB  passes  on  to  the  customer 
as  a  result  of  the  increase  in  the  cost  of 
production  associated  with  small 
quantity  orders.  Therefore,  no 
adjustment  to  price  is  warranted. 


Final  Results  of  the  Review 

As  a  result  our  analysis  of  the 
comments  received,  we  have  changed 
our  preliminary  results  and  determine 
that  the  following  margins  exist  for 
OAB: 


P(rtod  of  fwtow 


3/1/88  to  2/2S/89„ 
3/1/88  to  2/28/90. 


canQ 


4M 

9M 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  entries  of  the 
subject  merchandise  covered  by  these 
reviews.  Individual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentages  stated  above. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review  for  all 
shipments  of  the  subject  merchandise 
from  Sweden  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  OAB  will  be  6.60 
percent  as  established  in  the  final 
results  of  the  80/90  review,  (2)  if  the 
exporter  is  not  a  firm  covered  by  these 
reviews,  a  previous  review,  or  by  the 
initial  investigation,  but  the 
manufacturer  is  covered  by  these 
reviews,  a  previous  review,  or  the 
investigation,  then  the  cash  deposit  rate 
will  be  the  most  recent  rate  estabUshed 
for  the  manufactiuer  of  the  merchandise; 
and  (3)  the  cash  deposit  rate  for  any 
exporter/producers  which  are  uiu«lated 
to  any  firm  covered  by  this  review, 
previous  reviews,  or  die  investigation, 
shall  be  6.69  percent. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C.  1675{8)(1)) 
and  §  353.22  of  the  Commerce 
Department's  regulations  (19  CFR 
353.22). 

Dated:  January  15, 1W2. 
AlaaMDaoa, 

Assistant  Secretary  for  Impmt 
Administration.  ' 

[FR  Doc  ia-1874  Filed  l-22-a2: 6:46  am] 
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National  Oceanic  and  Atmosphertc 
Administration 

(Docket  No.  920113-2013] 

Talcing  and  Importing  of  Marine 
Mammals 


'  Fishe 


AGENCY:  National  Marine  tistienes 
Service  (NMFS),  NOAA,  Commerce. 
ACTKM:  Notice  of  a^irmative  fmding. 

summary:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  (Assistant 
Administrator)  announces  a  fmding  that 
the  Republic  of  Vanuatu  has  submitted 
documentary  evidence  that  establishes 
under  the  yellowfm  importation 
regulations  at  50  CFR  216.24(e)  that  the 
average  rate  of  incidental  taking  of 
marine  mammals  by  vessels  of  the 
harvesting  nation  is  comparable  to  the 
average  rate  of  incidental  taking  of 
marine  mammals  by  U.S.  vessels  in  the 
course  of  harvesting  yellowHn  tuna  by 
purse  seine  in  the  eastern  tropical 
Pacific  Ocean  (ETP).  and  that  other 
requirements  for  an  affirmative  finding 
have  been  met.  As  a  result  of  this 
affirmative  finding,  yellowfin  tima  and 
products  derived  from  yellowfin  tuna 
harvested  by  Vanuatu-flag  purse  seine 
vessels  operating  in  the  ETP  can  be 
imported  into  the  United  States  through 
December  31. 1992. 

EFFECTIVE  DATE:  The  fmding  is  effective 
January  22, 1992  and  remains  in  effect 
through  December  31. 1992.  or  until 
superseded. 

FOR  FURTHER  INFORMATION  CONTACT 

E.C.  Fullerton,  Director,  Southwest 
Region.  NMFS,  300  S.  Ferry  Street. 
Terminal  Island,  CA  90731.  Phone  (213) 
514-6196,  FAX  (213)  514-6194. 

SUPPLEMENTARY  INFORMATION:  On 

March  30. 1990,  NMFS  promulgated  a 
final  rule  (55  FR 11921)  to  implement 
portions  of  the  Marine  Mammal 
Protection  Act  Amendments  of  1988. 
That  rule  governs  the  importation  of 
yellowfin  tuna  caught  by  purse  seining 
in  the  ETP.  The  rule  requires  submission 
of  an  aimual  report  to  include,  among 
other  things,  the  nimiber,  by  species,  of 
marine  mammals  killed  and  seriously 
injured,  and  the  number  of  sets  made. 

On  Mardi  26, 1991.  the  United  States 
District  Court  for  the  Northern  District 
of  California  ordered  a  prohibition  on 
the  importation  of  all  yellowfin  tuna  and 
products  derived  from  yellowfin  tima 
harvested  with  purse  seines  in  the  ETP 
by  any  foreign  nation  whose  vessels 
intentionally  set  purse  seine  nets  on 
marine  mammals.  The  District  Court  -■ 
also  ordered  the  revocation  of  any 
certification  of  any  foreign  nation  then 


importing  commercial  yellowfin  tuna  or 
products  derived  from  yellowfin  tuna 
harvested  with  purse  seines  in  the  ETP. 
As  a  result  of  that  court  order,  an 
embargo  on  imports  of  yellowfin  tuna 
and  products  derived  from  yellowfin 
tuna  caught  by  Vanuatuan  purse  seine 
vessels  operating  in  the  ETP  went  into 
effect  on  April  3, 1991,  when  it  was 
directed  by  the  United  States  Customs 
Service  (56  FR  21096). 

On  July  2. 1991  (56  FR  30379),  NMFS 
pubhshed  a  list  of  intermediary  nations 
known  to  trade  in  yellowfin  tima  or 
products  derived  from  yellowfin  txma 
from  Vanuatu  and  Venezuela.  Italy  was 
the  only  country  listed  as  intermediary 
to  Vanuatu. 

The  Assistant  Administrator,  after 
,  consultation  with  the  Department  of 
State,  finds  that  the  Republic  of  Vanuatu 
has  submitted  documentary  evidence 
that  establishes  under  the  tima 
importation  provisions  of  50  CFR 
216.24(e),  that  the  average  rate  of  the 
incidental  taking  by  vessels  of  Vanuatu 
was  0.92  tiimes  that  of  the  U.S.  fleet 
during  the  period  October  1, 1990. 
through  September  30. 1991.  (no  more 
than  1.25  times  that  of  U.S.  vessels  is 
permitted),  and  the  percentage  of  the 
total  mortality  for  eastern  spiimer 
dolphin  and  coastal  spotted  dolphin  was 
7.46  and  0.55  percent,  respectively  (no 
greater  than  15.0  and  2.0  percent  of  the 
total  mortality  is  permitted),  and 
Vanuatu's  regulatory  program  governing 
the  incidental  taking  of  marine 
manunals  in  the  course  of  harvesting 
yellowfin  tuna  by  purse  seine  in  the  ETP 
is  comparable  to  the  regulatory  program 
of  the  United  States.  As  a  result  of  this 
affirmative  finding,  yellowfin  tuna  and 
products  derived  from  yellowfin  tuna 
harvested  by  Vanuatu-flag  purse  seine 
vessels  operating  in  the  ETP  can  be 
imported  into  the  United  States  through 
December  31, 1992,  either  from  Vanuatu 
or  from  an  intermediary  nation. 

Dated:  January  16, 1992. 
VVUliam  W.  Fox,  ]u 

Assistant  AdminisCtvtor  for  Fisheries. 
[FR  Doc  92-1603  FUed  1-22-92: 8:45  am] 

BILUNO  COOC  3S10-22-M 


Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  (Council)  Comprehensive  Data 
Gathering  Committee  (Committee)  will 
hold  a  pubUc  meeting  on  Fetmiary  4. 
1992,  from  11  a.m.  to  5  pjn.  and  February 
5, 1992,  from  8  a.m.  to  5  pjn.  The  meeting 
will  be  held  in  the  conference  room  of 


the  Pacific  States  Marine  Fisheries 
Commission,  2501  SW.  First  Avenue, 
Portland,  Oregon. 

The  Committee  will  draft  a  report  on 
the  need  for  a  program  to  gath^^  fishery 
data  from  vessels  at-sea  as  well  as  data 
that  can  be  obtained  when  vessels 
return  to  port.  The  Committee  will  also 
discuss  biological  information  on 
various  species,  the  amounts  of  fish  that 
are  discarded  at-sea,  the  effect  of 
various  regulations  on  such  discards, 
and  associated  costs  and  funding 
sources.  This  report  will  be  reviewed  by 
industry  and  management  agency 
representatives  prior  to  submission  to 
the  Council  at  its  upcoming  March  10-13 
meeting  in  Seattle.  Washington. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director. 
Pacific  Fishery  Management  Council, 
Metro  Center,  suite  420.  2000  SW.  First 
Avenue,  Portland.  OR  97201;  telephone: 
(503)  326-6352. 

Dated:  January  16, 1992. 
David  S.  Ciestm. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-1577  Filed  1-22-92;  8:45  am) 

BILUNO  COOE  3$10-2>-« 


Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council's  Select 
Committee  for  the  Resolution  of  Gear 
Conflict  and  Longline  Area  Closure 
Hardships  will  hold  a  public  meeting  on 
January  29. 1992,  beginning  at  1:30  p.m. 
The  meeting  will  be  held  in  the 
Boardroom  of  the  Department  of  Land 
and  Natural  Resources  (DLNR),  Hawaii 
DLNR.  1151  Punchbowl  Stireet.  Honolulu, 
Hawaii. 

The  Committee's  meeting  agenda  is  as 
follows:  (1)  Review  the  catch  and  effort 
data  of  the  National  Marine  Fisheries 
Service  and  the  Hawaii  Division  of 
Aquatic  Resources,  which  is  related  to 
fishing  patterns  within  closure  areas;  (2) 
discuss  additional  information  on 
fishing  patterns  and  social  concerns 
needed;  (3)  develop  possible 
modifications  to  longline  area  closures; 
and  (4)  discuss  other  business. 

For  more  information  contact  Kitty  M. 
Simcmds,  Executive  Director,  1164 
Bishop  Street  suite  1405,  Honolulu.  HI 
96813:  telephone:  (808)  526-0824. 
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Dated:  lanuaiy  16, 1982. 
David  S.  Ciwtiii. 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  92-1578  Filed  1-22-92;  8:45  am] 
MUMG  COM  S810-2MI 


Permits;  Foreign  Fishing 

In  accordance  with  a  memorandum  of 
understanding  with  the  Department  of 
State,  the  National  Marine  Fisheries 
Service,  on  behalf  of  the  Secretary  of 
State,  publishes  for  public  review  and 
comnient  on  summary  of  an  application 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  Hshing 
vessels  to  operate  in  the  Exclusive 
Economic  Zone  under  provisions  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act,  16 
U.S.C.  1801  et  seq.).  Specifically,  the 
Russian  Federation  has  submitted  an 
application  proposing  the  purchase  of  up 
to  10,000  metric  tons  of  joint  venture 
Atlantic  mackerel  in  the  Northwest 
Atlantic  Ocean.  The  large  stem  trawler/ 
processors  IVAN  BOCHKOV  and 
MIKHAIL  KVASNDCOV  are  identified 
as  the  vessels  that  will  receive  Atlantic 
mackerel  from  U.S.  vessels.  Send 
comments  on  this  application  to: 
NOAA — National  Marine  Fisheries 
Service,  Offlce  of  Fisheries 
Conservation  and  Management,  1335 
East  West  Highway,  Silver  Spring. 
Maryland  20910. 

*^and/or,  to  one  or  both  of  the  Regional 
Fishery  Management  Councils  listed 
below: 

Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway  (Route  1), 
Saugus,  MA  01906,  617/231-0422. 
John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building,  room  2115,  320  South 
New  Street,  Dover,  DE 19901,  302/674- 
2331. 

For  further  information  contact  John 
D.  Kelly  or  Robert  A.  Dickinson  (Office 
of  Fisheries  Conservation  and 
Management,  301-713-2337.  _ 

Dated:  lanuary  16, 1992. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-1579  Filed  1-22-92;  8:45  am) 
Mixmo  COOE  3S10-2a-M 


Alaska  Fish  and  Game  Department; 
Petition  for  Rulemaiting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 


ACTION:  Notice  of  decision  on  petition 
for  rulemaking;  The  State  of  Alaska, 
Department  of  Fish  and  Game  (ADFftG). 

summary:  NMFS  publishes  notice  of  its 
decision  not  to  undertake  at  this  time 
the  rulemaking  requested  by  a  petition 
submitted  by  AOF&G.  ADF&G 
petitioned  for  a  rule  to  reinstate  a 
Federal  regulation  requiring  completion 
of  ADF&G  fish  tickets,  with  a 
requirement  for  accurate  reporting  of 
price  information,  for  federally  managed 
fisheries  off  Alaska.  NMFS  vsrill  give 
further  consideration  to  a  requirement  to 
complete  State  of  Alaska  (State)  fish 
tickets  if  it  is  determined  that  Federal 
enforcement  assistance  is  needed  for 
vessels  landing  their  catch  outside  the 
State. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  E.  Baglin,  Fisheries 
Management  Biologist.  NMFS,  907-586- 
7228. 
tUFPLCMENTARY  INFORMATION: 

Background 

On  September  18. 1991,  NMFS 
published  a  notice  of  receipt  of  a 
petition  for  rulemaking  submitted  by 
ADF&G  (56  FR  47190).  The  petition 
requested  that  NMFS  reinstate,  for 
fisheries  off  Alaska,  a  Federal  regulation 
requiring  completion  of  ADF&G  fish 
tickets  with  a  requirement  for  accurate 
reporting  of  price  information.  The 
notice  provided  a  45-day  public 
comment  period  that  closed  on 
November  4, 1991.  No  comments  were 
received. 

DisscussioD 

NMFS  has  considered  the  petition  to 
reinitiate  Federal  reporting  requirements 
for  State  fish  tickets,  and  has  decided 
not  to  proceed  with  the  rulemaking  at 
this  time.  There  are  Federal  fishery 
management  plans  for  crab,  salmon,  and 
groundfish  off  Alaska.  Crab  and  salmon 
are  managed  under  cooperative  fishery 
management  plans  between  the  Federal 
government  and  the  State,  with 
reporting  requirements  deferred  to  the 
State.  NMFS  does  not  believe  that  it  is 
necessary  to  institute  a  Federal 
requirement  to  complete  the  crab  or 
salmon  fish  tickets  at  this  time,  because 
the  State  is  already  authorized  to 
require  fish  tickets  in  these  fisheries 
from  vessels  registered  under  the  laws 
of  the  State.  The  groundfish  fisheries  are 
Federally  managed,  in  part,  through  use 
of  information  gathered  with  State  fish 
tickets.  These  fish  tickets  are  useful  for 
verifying  groundfish  data  from  vessels 
delivering  their  catch  to  shoreside 
>  processing  facilities  or  motherships,  and 
for  pre-season  planning  and  post-season 
analyses.  These  fish  tickets  also  provide 


detailed  information  that  will  be  useful 
in  documenting  historical  participation 
in  the  groundfish  fisheries.  However, 
this  information  is  presentiy  available  to 
NMFS,  Alaska  Region,  under  terms  of  a 
cooperative  agreement  with  the  State. 
Nonetheless,  NMFS  will  give  further 
consideration  to  reinstating  Federal 
requirements  for  completing  State  fish 
tickets  if  it  is  determined  that  Federal 
enforcement  assistance  is  needed  for 
vessels  landing  their  catch  outside  of  the 
State. 

Dated:  January  16, 1992. 
Samuel  W.  McKean, 

Acting  Assistant  Administrator  far  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc  92-1666  Filed  1-22-92;  8:45  am] 
■UMQ  cooe  Kie-a-M 


NationalTechnlcal  Information 
Service 

Government-Owned  Inventtena; 
Availal>ility  for  Ueenaing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Licensing  information  may  be 
obtained  by  writing  to:  National 
Technical  Information  Service,  Center 
for  Utilization  of  Federal  Technology- 
Patent  Licensing,  U.S.  Department  of 
Commerce.  P.O.  Box  1423,  Springfield, 
Virginia  22151  or  by  telephoning  (703) 
487-4732.  All  patent  applications  may  be 
purchased,  specifying  the  serial  number 
listed  below,  by  writing  NTIS,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161 
or  by  telephoning  the  NTIS  Sales  Desk 
at  (703)  487-4650.  Issued  patents  maybe 
obtained  from  the  Commissioner  of 
Patent,  U.S.  Patent  and  Trademark 
Office,  Washington,  DC  20231. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglaa  |.  CampkNi, 

Patent  Licensing  Specialist  Center  for  the 
Utilization  of  Federal  Technology. 

Department  of  Health  and  Human 
Services 

7-349,772    (5,071,977)  Plaque  Inhibiting 
Oligosaccharide 

7-702,479    A  Catheter  Tip  for 
Intratracheal  Ventilation  and 
Intratracheal  Pulmonary  Ventilation 
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7-769326    Astrocyte-Specific 
Transcription  of  Human  Genes 

Department  of  the  Interior 

7-570.749    (5,069.800)  Chemical  Process 
for  the  Denitrification  of  Water 

7-631.838    (5,071,472)  Induction  Slag 
Reduction  Process  for  Purifying 
Metals  j 

Department  of  Agriculture 

7-459.405    (5,069,061)  Estimation  of 
Fumigant  Residues  in  Commodities 

7-513,480    (5,071.763)  Lactose 
Hydrolysis  by  Mutant  Streptococcus 
thermiphilus 

7-764.466    Diagnostic  Assays  for 
Qpnetic  Mutations  Associated  with 
Bovine  Leukocyte  Adhesion 
Deficiency 

7-769,289    Anionically  Dyeable  Non- 
Formaldehyde  Crosslinked  Cellulosic 
Materials  and  Processes  for  Their 
Production 

7-781,601    A  Method  for  the  Production 
of  Biocontrol  Formulations  Using 
Bacterial  Alginates  as  the  Gelling 
Agent 

7-791.691    Preparation  of  Simulated 
Human  Milk  Protein  by  Low 
Temperature  Microfiltration  and 
Precipitation  of  Bovine  Milk 
Background  of  the  Invention 

7-795,447    Factice  from  Mixtures  of 
Vegetable  Oils 

[FR  Doc.  92-1598  FJed  1-22-92;  8:45  am) 

BtUJNQ  COOC  W10-M-H 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 


Announcefnent  of  Import  Restraint 
Umits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  SM(  Blend  and  Ottter 
Vegetal)te  Fiber  Apparel  Produced  or 
Manufactured  In  ttie  PfiWppines 

January  14, 1982.  i 

aocncy:  Committee  for  the    ; 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  23. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Jennifer  Tallarico.  International  Trade 
Specialist.  O^ce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6735.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricullural  Act  of  1956,  as  amended  (7 
US.C  1854). 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
,  Vegetable  Fiber  Apparel  Agreement  of 
March  4. 1987.  as  amended  and 
extended,  between  the  Governments  of 
the  United  States  and  the  Philippines 
establishes  limits  for  the  period 
beginning  on  January  1. 1992  and 
extending  through  December  31. 1992. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs.  U.S.  Department  of 
State.  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27. 1991). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Taotillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
January  14, 1992. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  US.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1991: 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile  Product 
and  Silk  Blend  and  Other  Vegetable  Fiber 
Apparel  Agreement  of  March  4. 1967.  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and  the 
Philippines:  and  is  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972.  as  amended,  you  are  directed  to 
prohibit  effective  on  January  23, 1992.  entry 
into  the  United  States  for  consiunption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  Hber  textiles 
and  textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel  in  the  following 
categories,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1992 
and  extending  through  December  31. 1992,  in 
excess  of  the  fc^owing  levels  of  restraint: 


Category 


Levels  not  in  a  group 

e69-P ' 

670-L» -.... 

travels  in  Group  I 

237 — 

239 

331/631 _.... 

333/334 — 


335 

336 - 

338/339... 
340/640... 


341/641 . 
342/642. 

345 

347/348 

350 

351/651 

352/652 

359-C/659-C*-...™ 

361 _ 

369-S» 

431 

433..y 

443 — 


Twatvo  mor<»  restrairTt 
limit 


445/446. 

447 

611 

633 

634.. 
635.. 
636.. 


638/639. 

643 

645/646. 
647/648. 

649 

650 


659-H* 

847...- 

Group  II 

200-229.  306-326,  330, 
332,  349,  353,  354. 

359-0  ^  300,  ^6^ 

363,  36«)  •.  MX^ 
414.432.434-442. 
444.  448.  459.  464- 
469.  600-607.  613- 
629,  630,  632.  644. 
SS3.  654.  659-0  *. 
665,  666.  668-0  ■<>. 
670-0  ",  arxl  831- 
835.  as  a  group. 

Sublevel  in  Group  11 

604 


3.173.611  kilograms. 
5.405,405  kilograms. 

1.338.226  dozen. 

7.181,029  Wk)grams. 

3.854.090  dozen  pairs. 

186.439  dozen  o<  wt>ich 
not  more  than  26,765 
dozen  shall  be  in  Cate- 
gory 333. 

121.363  dozen. 

441.614dozea 

1.472.049  dozen. 

761.611  dozen  of  wtiich 
not  more  than  418,885 
dozen  shaH  be  in  Cato- 
gorias  340-Y/640-Y  ». 

674.040  dozen. 

368,085  dozen. 

113.750  dozsn. 

1.338.226  dozen 

100.700  dozen. 

401.468  dooten. 

1,605.870  dozen. 

638.000  kilograms. 

1.272.000  numbers. 

268.330  kitograffls. 

159.229  dozen  pws. 

4.220  dozaa 

24.900  numbers. 

25394  dozen. 

8^84  dozen. 

3.617.374  square  meters. 

24312  dozaa 

294,268  dosean. 

291377  dozen. 

1.150.874  dozen. 

1.51&195  dozen. 

587386  numbers. 

536.916  dozen. 

807.474  dozen. 

5.438.702  dozen. 

69.454  dozen. 

874.091  Utograms. 

628.993  dozen. 

99.991.879  square  meters 
equivalent. 


1.348.561  kilograms. 


'Category  669-P:  only  HTS  numbers 
6305.31.0010.  6305.31.0020  and  6305.39.0000. 

'Category  670-1.:  only  HTS  numbers 
4202.123&0.  4202.12.8070,  4202.92.3020. 
4202.^2.3030  and  4202.92.9020. 

» Category      340-Y:      onlv 
6205.20i015.         6205.20.2020, 
6205.20.2050  and  6205.20.2060;  Categcxy  640-Y: 
only    HTS   numbers   6205.30:2010.   6205.30.2020, 
6205.30.2050  and  6205.30.2060 

« Category      359-C:      only 
6103.42.2025,         6103.49.3(04. 
6104.69.3010.         6114.20.0048. 
6203.42.2010.         6203.42.2090. 
6211.32.0010.  6211.32.0025  and  6211.4Z001O.  Cat- 
egory  659-C:   only  HTS  numbers  6109.23.0055, 


HTS       numbers 
6205.20.2046. 


HTS  numbers 
6104.62.1020. 
6114.20.0052. 
6204.62.2010. 


6103.43.2020. 
6103.49.3038. 
6104.69.1000. 
6114.30.3054. 
6203.49.1010. 


6103.43^025. 
6t04.63.1020. 
61043a3014. 
6203.43.2010. 
6203.49.1090. 


6103.48.2000. 
6104.63.1030, 
611430.3044. 
6203.43.2090. 
6204.63.1510. 
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6204.69.1010.  6210.10.4015.  6211.33.0010. 
62 11 .33.001 7  and  621 1 .43.001 0. 

*  Category  369-S:  onty  HTS  number 
63O7.1oi0O5. 

•Category  659-H:  of>ly  HTS  nutnbera 
6502.00.9030.  6504.00.9015.  6504.00  9060. 
6505.90.5090.  6505.90.6090.  6505.90.7090  and 
6505.90.8090. 

^Category  359-0:  all  HTS  numbers  except 
6103.42.2025.  6103.49.3034.  6104.62.1020. 
6104.69.3010,  6114.20.0048.  6114.20.0052. 
6203.42.2010.  6203.42.2090.  6204.62.2010. 
6211.32.0010.  6211.32.0025.  6211.42.0010  (Catego- 
ry 359-C). 

'Category  369-0:  an  HTS  numbers  except 
63O7.l0i0O5  (Category  369-S). 

'Category  6S9-0:  all  HTS  numbers  except 
6103.23.0055.  6103.43.2020.  6103.43.2025. 
6103.49.2000.  6103.49.3038,  6104.63.1020. 
6104.63.1030.  6104.69.1000.  6104.68.3014. 
6114.30.3044.  6114J0.3054.  6203.43.2010. 
6203.43.2090.  6203.49.1010.  6203.49.1090. 
6204.63.1510.  6204.69.1010.  6210.10.4015. 
6211.33.0010.  6211.33.0017,  6211.43.0010  (Catego- 
ry 659-C):  6502.00.9030.  6504.00.9015. 
6504.00.9060.  6505.90.5090.  6505.90.6090, 
6505.90.7090.  6505.90.8090  (Category  6S9-H). 

"Category  660-O:  aH  HTS  numbers  except 
6305.31.0010,  6305.31.0020  and  6305.39.0000  (Cat- 
egory 669-P). 

■■Category  670-O:  all  HTS  numbers  except 
4202.12.8030.  4202.12.8070.  4202.92.3020, 
4202.92.3030  and  4202.9^9020  (Category  670-L). 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1991  throu^  December 
31',  1991  shall  be  diarged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  I%ilippines. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  92-1368  Filed  1-22-92:  8:45  am] 
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Consolidation  and  Amendment  of 
Export  Visa  and  Exempt  Certification 
Requirements  for  Certain  Cotton, 
Wool.  Man-Made  Fiber,  SMk  Blend  and 
Otiter  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  In  Thailand 

January  16, 1992. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Isstiing  a  directive  to  the 

Commissioner  of  Customs  consolidating 

and  amending  visa  and  exempt 

certification  requirements. 


EFFECTIVE  DATE:  February  3, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Ross  Arnold,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1B54). 

The  Governments  of  the  United  States 
dnd  Thailand  agreed  to  amend  the 
existing  visa  arrangement,  under  the 
terms  of  the  new  bilateral  textile 
agreement. 

The  amended  arrangement 
consolidates  existing  and  new 
provisions  of  the  export  visa 
arrangement  and  exempt  certification 
system  and  includes  the  coverage  of 
additional  categories  covered  in  the  new 
agreement. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101. 
published  on  November  27, 1991).  Also 
see  42  FR  5994,  published  on  February  1, 
1977;  and  47  FR  46732,  published  on 
October  20, 1982. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the  United 
States  for  consumption,  or  withdrawn 
from  warehouse  for  consumption,  will 
meet  the  visa  and  exempt  certification 
requirements  set  forth  in  the  letter 
published  below  to  the  Commissioner  of 
Customs. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implemtntation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  16. 1992. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner 'This  directive  amends, 
but  does  not  cancel,  the  directives  issued  to 
you  on  January  26, 1977.  as  amended,  and 
October  14, 1982.  as  amended,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  that  directed  you  to 
prohibit  entry  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand,  for 
which  the  Government  of  Thailand  has  not 
issued  an  appropriate  visa  or  exempt 
certification. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854).  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20. 1973.  as  further 


extended  on  July  31. 19Bb:  pursuant  to  the 
Bilateral  Textile  Agreement  of  Septemt>er  3. 
1991.  l>etween  the  Governments  of  the  United 
States  and  Thailand:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  February  3. 1992, 
entry  into  the  Customs  territory  of  the  United 
States  (i.e..  the  SO  states,  the  District  of 
(Columbia  and  the  Commonwealth  of  Puerto 
Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  Gber.  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
in  Categories  200-239.  300-309.  400-468.  600- 
670  and  800-899.  including  merged  and  part 
categories  (see  Annex  A),  produced  or 
manufactured  in  Thailand  and  exported  from 
Thailand  on  and  after  February  1, 1992.  for 
which  the  (Government  of  Thailand  has  not 
issued  an  appropriate  export  visa  fully 
described  below.  Should  additional 
categories,  merged  categories  or  part 
categories  be  added  to  the  bilateral 
agreement  the  entire  category  or  part 
categories  shall  be  included  in  the  coverage 
of  this  visa  arrangement  on  an  agreed 
eH'ective  date.  Merchandise  exported  on  or 
after  the  date  the  category(s)  is  added  to  the 
agreement  shall  require  a  xnsa  or  exempt 
certification. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
commercial  invoice  or  its  successor 
docimient.  The  original  visa  shall  not  be 
stamped  on  duplicate  copies  of  the  invoice. 
The  original  invoice  with  the  original  visa 
stamp  will  be  required  to  enter  the  shipment 
into  the  United  States.  Duplicates  of  (he 
invoice  and/or  visa  may  not  be  used  for  this 
purpose. 

Each  visa  stamp  shall  include  the  following 
information: 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numerical  digit  for  the 
last  digit  of  the  year  of  export,  followed  by 
the  two  character  alpha  country  code 
specified  by  the  International  Organization 
for  Standardization  (ISO)(the  code  for 
Thailand  is  "TH"),  and  a  six  digit  numerical 
serial  number  identifying  the  shipment:  e.g.. 
2TH1 23456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day.  month  and  year  on 
which  the  visa  was  issued. 

3.  The  signature  of  the  issuing  official. 

4.  The  correct  categoryts),  merged 
calegory(s),  part  category(s),  quantity(8)  and 
unit(s)  of  quantity  in  the  shipment  as  set  forth 
in  the  bilateral  agreement  shall  be  reported  in 
the  spaces  provided  within  the  visa  stamp 
(e.g.,  "Cat.  434-210  dz"). 

Quantities  must  t>e  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment  (e.g..  Categories  359-H/6S9- 
H  may  be  visaed  as  359-H/659-H  or  if  the 
shipment  consists  solely  of  Category  359-H 
merchandise,  the  shipment  may  l>e  visaed  as 
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"Cat.  359-H."  but  not  as  "Cat.  6S»-H ').  If, 
however,  a  merged  quota  category  such  as 
&25/B/7/8/9  has  a  quota  sublimit  on  Category 
625.  then  there  must  be  a  "Cat.  6^ '  visa  for 
the  shipment  if  it  includes  Category  625. 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  printed 
name  of  signer,  category,  quantity  or  units  of 
quantity  are  missing,  incorrect  or  illegible,  or 
have  been  crossed  out  or  altered  in  any  way. 
If  the  quantity  indicated  on  the  visa  is  less 
than  that  of  the  shipment,  entry  shall  not  be 
permitted.  If  the  quantity  indicated  on  the 
visa  is  more  than  that  of  the  shipment,  entry 
shall  be  permitted  and  only  the  amount 
entered  shall  be  charged  to  any  applicable 
quota. 

If  the  visa  is  not  acceptable  then  a  new 
visa  must  be  obtained  from  the  Government 
of  Thailand,  or  a  visa  waiver  may  be  issued 
by  the  U.S.  Department  of  Commerce  at  the 
request  of  the  Government  of  Thailand  in 
Washington.  DC.  and  presented  to  the  U.S. 
Customs  Service  before  any  portion  of  the 
shipment  will  be  released.  The  waiver,  if 
used,  only  waives  the  requirement  to  present 
a  visa  with  the  shipment.  It  does  not  waive 
the  quota  requirement. 

If  the  visaed  invoice  is  deficient,  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice  for  use  in 
obtaining  a  new  correct  original  visaed 
invoice,  or  a  visa  waiver. 

If  import  quotas  are  in  force,  VS.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit. 
If  a  shipment  from  Thailand  has  been 
allowed  entry  into  the  commerce  of  the 
United  States  with  either  an  incorrect  visa  or 
no  visa,  and  redelivery  is  requested  but 
cannot  be  made,  U.S.  Customs  shall  charge 
the  shipment  to  the  correct  category  limit 
whether  or  not  a  replacement  visa  or  visa 
waiver  is  provided. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  U.S.$250  or  less, 
do  not  require  a  visa  for  entry  and  shall  not 
'  be  charged  to  agreement  levels. 

The  exempt  certification  system 
established  in  the  directive  dated  January  28, 
1977,  as  amended,  which  exempts  handmade 
cottage  industry  products  of  handloomed 
fabric,  and  an  agreed  list  of  Thai  traditional 
folklore  products,  shall  be  continued 
unchanged,  except  for  the  following: 

1.  The  exemption  for  all  items  valued 
U.S.$2S0  or  less  shall  not  be  continued. 

2.  Handloomed  fabrics  produced  in 
Thailand  may  be  certified  as  exempt. 

3.  The  exemption  for  handknotted/tufted 
carpets  shall  be  clarified  to  be  for  "handmade 
carpets"  (i.e.,  carpets  in  which  the  pile  was 
inserted/knotted  by  hand  in  HTS  numbers 
5701.10.1600  (Category  465),  5701.10.2010 
(Category  465).  5702.42.2010  (Category  685). 
5702.49.1010  (Category  389)  and  5703.20.1000 
(Category  665). 

The  visa  and  certification  stamps  remain 
unchanged. 

Goods  manufactured  in  Thailand  and 
exported  from  Thailand  during  the  period 
February  1, 1992  through  March  1, 1992  in 


Categories  359^  '  and  359-0  »  may  be 
visaed  as  359;  Category  3e9-S  »  may  be 
visaed  as  369-S  or  369-0  *:  and  Categories 
659-H  *  and  659-0  •  may  be  visaed  as  659. 
Goods  in  Categories  359-H,  359-0,  369-S, 
659-H  and  659-0  which  are  produced  or 
manufactured  in  Thailand  and  exported  bom 
Thailand  after  March  1, 1992  must  be  visaed 
as  359-H.  359-0,  389-S,  659^H  and  659-0. 
respectively. 

Goods  manufactured  in  Thailand  and 
exported  from  Thailand  in  Categories  369-L ' 
and  604-P  *  during  the  period  February  1. 
1992  through  March  1, 1992  may  continue  to 
be  visaed  as  369-L  and  604-P,  respectively. 
Goods  manufactured  in  Thailand  and 
exported  from  Thailand  in  Categories  369-L 
and  604-P  on  and  after  March  2, 1*2.  must 
be  visaed  as  369-0  •  and  604-O  '", 
respectively. 

Textile  products  in  the  aforementioned 
part-categories  which  are  produced  or 
manufactured  in  Thailand  and  exported  from 
Thailand  on  and  after  March  2, 1992  must  be 
accompanied  by  the  correct  merged  and/or 
part-category  corresponding  to  the  actual 
shipment. 

The  actions  taken  concerning  the 
Government  of  Thailand  with  respect  to 
imports  of  textiles  and  textile  products  in  the 
foregoing  categories  have  been  determined 
by  the  Committee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  5  U.S.C.  553(a)(1). 
This  letter  will  be  published  in  the  Federal 
Register. 


'  Category  359-H:  only  UTS  numbers  6505.90.1540 
and  8505.90.20eO. 

*  Category  3S9-0:  all  HTS  numbers  except 
6505.90.1540  and  6505.90.2060  (Category  359-H). 

'  Category  369-5:  only  HTS  number  6307.10.2005. 

*  Category  389-0:  all  HTS  numberf  except 
6302.60.0010.  e3OZ91.0O05.  6302.91.0045  (Category 
369-D}:  4202.12.4000.  4202.12.8020,  4202.12.8060, 
4202.92.1500.  4202.92.3015  and  4202.92.8000 
(Category  3e9-L). 

»  Category  659-H:  only  HTS  numbers 
e50Z.00.903a  e5O4.00.gO15.  6504.0a90ea  6S05.90.509a 
6505.90.8090,  6505.30.7090  and  6505.90.8090. 

•  Category  659-0:  all  HTS  numbers  except 
6502.00.9030.  6504.00.9015.  8504.009060,  6505.90.5090 
6505.90.6090.  8505.90.7090  and  6505.90.8090 
(Category  859-H). 

'  Category  389-1:  only  HTS  numbers  4202.12.4000, 
4202.12  8020.  4202.12.8060.  4202.92.150a  4202.92.3015 
and  42O2.S2.eO0O. 

•  Category  604-P:  only  HTS  number  550P.21.000a 
»  Category  389-0:  all  HTS  numbers  except 

6302.80.0010,  6302.91.0005,  6302.91.0045  (Category 
380-0):  and  6307.10^005  (Category  369-S). 

"  Category  604-O:  all  HTS  numbers  except 
5509.32.0000  (Category  804-A). 


Sincerely,  * 

Auggie  D.  Tantillo. 

Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements. 

ANNEX* 

Part  Categories  (descriptions  below  are  for 
general  reference  only): 

301-P— Chief  weight  cotton  combed  yam. 
less  than  85%  cotton— only  HTS  numbers 
5206.21.000.  5206.22.00a  5208.23.000. 
5208.24.00a  5208.25.0000.  5208.41.0000, 
5208.42.000a  5208.434X)0a  5206.44.0000 
and  5208.45.0000. 

301-0 — Chief  weight  cotton  combed  yam. 
85%  or  more  cotton — all  HTS  numbers 
except  those  in  Category  301-P. 

359-H— Cotton  headwear— only  HTS 

numbers  6505.90.1540  and  6505.90.2060. 

359-0 — Other  cotton  apparel,  not  elsewhere 
specified — all  HTS  numbers  except  those 
in  Category  359-H 

389-D— Cotton  dish  towels— only  HTS 
numbers  83O2.60.00ia  8302.91.0005  and 
8302.91.0045. 

369-S— Cotton  shop  towels— only  HTS 
number  6307.10.2005. 

369-0 — Other  cotton  made-ups,  not 

elsewhere  specified — all  HTS  numbers 
except  Ihose  in  Categories  369-D  and 
389-8. 

604-A — Plied  acrylic  spun  yam— only  HTS 
number  5509.32.0000. 

604-O— Other  staple  fiber  yam.  85%  or  more 
synthetic — ail  HTS  numbers  except 
5509.32.0000  (Category  604-A]. 

659-H— Man-made  fiber  headwear— only 
HTS  numbers  e5O2.00.903a  8504.00.9015, 
8S04.00.906a  8505.g0.509a  8505.90.8090, 
65O5.ga70eO  and  8505.90.a09a 

659-0 — Other  man-made  fiber  apparel,  not 
elsewhere  specified — all  HTS  numbers 
except  those  in  Category  e5&4i 

Merged  CatagoriM  > 

313/314/315  (subcategories  313.  314.  315) 

317/328 

331/831 

334/834      *■' 

335/635/835 

338/838 

338/339 

341/641 

342/642 

347/348/847 

351/851 

359-H/859-H  » 

813/614/615  (subcategories  614. 813/615) 

625/6/7/8/9  (subcategory  825) 

638/839 

845/648 

647/848 

(FR  Doc.  92-1596  Filed  1-22-92;  8:45  am) 

HLUNO  CODE  3610-OR-F 


>  Category  359-H:  only  HTS  numbers  6505  9ai54u 
and  8505.90.2060:  Category  e59-H:  only  HTS 
numbers  6S02.00.903a  6504.00.9015. 6504.00.9060. 

6505.90.509a  e505.9a6aea  e505.90.7080  and 

6505.90.8090. 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)^ 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  1992 
Reserve  Components  Survey  of  Spouses. 

Type  of  Request:  New  Collection. 

Average  Burden  Hours/Minutes  per 
Response:  20  minutes. 

Responses  per  Respondent- 1. 

Number  of  Respondents:  54,873. 

Annual  Responses:  54,873. 

Annual  Burden  Hours:  18,291. 

Needs  and  Uses:  The  purpose  of  this 
survey  is  to  assess  the  attitudes  and/or 
discern  perceptions  of  social  problems 
observed  by  people  married  to  members 
of  the  National  Guard  and  Reserve.  This 
survey,  along  with  the  1992  Reserve 
Components  Survey  of  Officer  and 
Enlisted  Personnel,  will  assess  the 
effectiveness  of  current  policies  and 
programs  and  help  to  plan  new  ones 
including  intentions  with  regard  to 
staying  in  the  reserves,  treatment  by  the 
Department,  and  the  impact  on  families 
and  finances. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time  only. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington,  Virginia  22202-4302. 

Dated:  fanuaiy  17, 1992. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Offiaer,  Department  of  Defense. 
[FR  Doc.  92-1B33  Filed  1-22-92;  8:45  am] 

MLUNO  COM  SS1«-01-M 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  [44  U.S.C. 
chapter  35). 

Title,  Application  Form,  and 
Applicable  OMB  Control  Number 
Acquisition  Management  Systems  and 
Data  Requirements  Control  List;  OMB 
Control  Number:  0704-0188. 

Type  of  Request:  Revision. 

Average  Burden  Hours/Minutes  per 
Response:  110  hours. 

Responses  per  Respondent:  763.  . 

Number  of  Respondents:  1,518. 

Annual  Responses:  1,158.234. 

Annual  Burden  Hours:  127,405,740. 

Needs  and  Uses:  This  information  is 
utilized  by  the  Department  of  Defense 
(DoD)  to  administer,  manage,  control  the 
cost  of,  and  enforce  contractual 
requirements;  evaluate  engineering 
design  and  control  configuration;  satisfy 
safety,  human  engineering,  and 
personnel  manning  requirements; 
monitor  and  evaluate  plans,  procedures, 
and  results  associated  with 
qualification,  system,  and  equipment 
components  and  parts  testing;  meet  the 
requirements  of  reliability, 
maintainability,  survivability, 
electromagnetic  compatibility,  quality 
assurance  and  inspection,  technical 
reporting,  mathematical  modeling, 
design  parameters,  and  performance 
details;  support  procurement, 
production,  scheduling  facilities,  and 
tooling;  obtain  technical  publications  to 
support  the  installation,  operation, 
maintenance,  overhaul  of  equipment, 
and  training  of  persoimel;  and  provide 
preparation  and  operational  support 
including  the  transportation,  handling, 
preservation  and  packing  of  items  of 
defense  material. 

Affected  Public:  Businesses  or  other 
for  profit;  Small  businesses  or 
organizations;  and  Non-profit 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Mr.  Peter  N. 
Weiss.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  room 
3235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer  Mr.  Wilham 
P.  Pearce.  Written  requests  for  copies  of 


the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  1204.  Arlington,  Virginia  22202- 
4302. 

Dated:  January  17. 1992. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  92-1634  Filed  1-22-92;  8:45  am] 
MLUNO  COK  M10-01-« 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Amend  a  Record 
System 

agency:  Defense  Logistics  Agency 

(DLA).  DOD. 

action:  Amend  a  record  system. 

summary:  The  Defense  Logistics 
Agency  proposes  to  amend  one  existing 
record  system  to  its  inventory  ol  record 
system  notices  subject  to  the  Privacy 
Act  of  1974.  as  amended.  (5  U.S.C.  552a). 
DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
February  24, 1992,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  Ms.  Susan  Salus,  DLA- 
XAM,  Defense  Logistics  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6100.  Telephone  (202)  274-6234  or 
Autovon  284-6234. 
SUPPLEMENTARY  INFORMATION:  The 

complete  inventory  of  Defense  Logistics 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974,  as  amended, 
have  been  published  in  the  Federal 
Register  as  follows: 

50  FR  22897,  May  29. 1985  (BoD  Compilation, 
changes  follows) 

50  FR  51898.  Dec.  20, 1985 

51  FR  27443,  Jul.  31, 1988 

51  FR  30104.  Aug.  22. 1988 

52  FR  35304.  Sep.  18. 1987 

52  FR  37495,  Oct.  7. 1987 

53  FR  04442,  Feb.  16. 1988 
53  FR  09965.  Mar.  28, 1988 
53  FR  21511,  |un.  8, 1988 
53  FR  26105,  Jul.  11, 1988 
53  FR  32091,  Aug.  23, 1988 
53  FR  39129.  Oct.  5, 1968 
53  FR  44937.  Nov.  7, 1988 

53  FR  48706,  Dec.  2. 1988 

54  FR  11997.  Mar.  23, 1989 

55  FR  21918.  May  30. 1990  (DLA  Address 
Directory) 

55  FR  32284.  Aug.  a  1990 
55  FR  34050.  Aug.  21. 1990 
55  FR  42755,  Oct.  23. 1990 

55  FR  53178,  Dec.  27, 1990 

56  FR  5806.  Feb.  13. 1991 
58  FR  8987.  Mar.  4. 1991 
56  FR  11207,  Mar.  15, 1991 
56  FR  19838,  Apr.  30, 1991 
56  FR  35B5Z  )ul.  29. 1991 
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56  FR  52017.  Oct.  17. 1991 
5eFR559iaOct.30.1991 
56  FR  56065.  Oct.  31. 1991 
56  FR  65245.  Dec.16, 1991 

The  speciflc  changes  to  the  record 
system  being  amended  are  set  forth 
below,  followed  by  the  system  notice,  as 
amended,  in  its  entirety.  This  notice  is 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974,  as  amended, 
(5  U.S.C.  552a),  which  requires  the 
submission  of  an  altered  system  report. 

Dated:  January  17, 1992. 
L,M.Bynum, 

Alternate  OSD  Federal  Register  Liaison   ' 
Officer,  Department  of  Defense. 

S322.10    DMDC  I 

System  name:  '    _ 

Defense  Manpower  Data  Center  Data 
Base  (56  FR  65245,  December  16, 1991). 

Changes: 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  the  first  paragraph  and  replace 
with'To  the  Department  of  Veterans 
Affairs  (DVA)  to  provide  military 
personnel  and  pay  data  for  present  and 
former  military  personnel  for  the 
purpose  of  evaluating  use  of  veterans 
benefits,  validating  benefit  eligibility 
and  maintaining  .the  health  and  well 
being  of  veterans." 


S322.10    DMOC 

systcmname: 

'Defense  Manpower  Data  Center  Data 
Base. 

SYSTEM  location:,. 

Primary  location — W.R.  Church 
Computer  Center.  Naval  Postgraduate 
School,  Monterey,  CA  93920-5000. 

Back-up  flies  maintained  in  a  bank 
vault  in  Hermann  Hall,  Naval 
Postgraduate  School,  Monterey,  CA 
93920-5000. 

Decentralized  segments — Portions  of 
this  file  may  be  maintained  by  the 
military  and  non-appropriated  fund 
personnel  and  Bnance  centers  of  the 
military  services,  selected  civilian 
contractors  with  research  contracts  in 
manpower  area,  and  other  Federal 
agencies. 

CATEQOmCS  OF  INOIVIOUALS  COVERCO  SV  THE 


All  uniformed  services  of^cers  and 
enlisted  personnel  who  served  on  active 
duty  from  July  1, 1968.  and  after  or  who 
have  been  a  member  of  a  reserve 
component  since  July  1975:  retired 


miUtary  personnel;  participants  in 
Project  100.000  and  Project  Transition, 
and  the  evaluation  control  groups  for 
these  programs.  All  individuals 
examined  to  determine  eligibility  for 
military  service  at  an  Armed  Forces 
Entrance  and  Examining  Station  from 
July  1, 1970.  and  later. 

DoD  civilian  employees  since  January 
1, 1972.  All  veterans  who  have  used  the 
GI  Bill  education  and  training 
employment  services  office  since 
January  1, 1971.  All  veterans  who  have 
used  GI  Bill  education  and  training 
entitlements,  who  visited  a  state 
employment  service  office  since  January 
l,i971,  or  who  participated  in 
Department  of  Labor  special  program 
since  July  1, 1971.  All  individuals  who 
ever  participated  in  an  educational 
program  sponsored  by  the  U.S.  Armed 
Forces  Institute  and  all  individuals  who 
ever  participated  in  the  Armed  Forces 
Vocational  Aptitude  Testing  Programs 
at  the  high  school  level  since  September 
1969. 

Individuals  who  responded  to  various 
paid  advertising  campaigns  seeking 
enlistment  information  since  July  1, 1973; 
participants  in  the  Department  of  Health 
and  Human  Services  National 
Longitudinal  Survey.  Individuals 
responding  to  recruiting  advertisements 
since  January  1987;  survivors  of  retired 
military  personnel  who  are  eligible  for 
or  currently  receiving  disability 
payments  or  disability  income 
compensation  from  the  Department  of 
Veterans  Affairs;  surviving  spouses  of 
active  or  retired  deceased  mihtary 
personnel;  100%  disabled  veterans  and 
their  survivors. 

Individuals  receiving  disability 
compensation  from  the  Department  of 
Veterans  Affairs  or  who  are  covered  by 
a  Department  of  Veterans  Affairs' 
insurance  or  benefit  program; 
dependents  of  active  duty  military 
retirees,  selective  service  registrants. 

Individuals  receiving  a  security 
background  investigation  as  identiBed 
in  the  Defense  Central  Index  of 
Investigation.  Former  military  and 
civilian  personnel  who  are  employed  by 
DoD  contractors  and  are  subject  to  the 
provisions  of  10  U.S.C.  2397. 

All  U.S.  Postal  Service  employees. 

All  Federal  Civil  Service  employees. 

All  non-appropriated  funded 
individuals  who  are  employed  by  the 
Department  of  Defense. 

CATEGORIES  OT  HCCOMM  IN  THE  SYSTEM: 

Computerized  personnel/ 
employment/pay  records  consisting  of 
name.  Service  Number,  Selective 
Service  Number.  Social  Security 
Number,  compensation  data, 
demographic  information  such  as  home 


town,  age,  sex,  race,  and  educational 
level;  civilian  occupational  information: 
civilian  and  military  acquisition  work 
force  warrant  location,  training  and  job 
specialty  information;  military  personnel 
iiiformation  such  as  rank,  length  of 
service,  military  occupation,  aptitude 
scores,  post-service  education,  training, 
and  employment  information  for 
veterans;  participation  in  various 
inservice  education  and  training 
programs;  military  hospitalization 
records:  and  home  and  work  addresses. 

CHAMPUS  claim  records  containing 
enrollee.  patient  and  health  care  facility, 
provided  data  such  as  cause  of 
treatment  amount  of  payment  name 
and  Social  Security  or  tax  ID  of 
providers  or  potential  providers  of  care. 

Selective  Service  System  registration 
data. 

Department  of  Veterans  Affairs 
disability  payment  records. 

Credit  or  financial  data  as  required 
for  security  background  investigations. 

Criminal  history  information  on 
individuals  who  subsequently  enter  the 
military. 

U.S.  Postal  Service  employment/ 
personnel  records  containing  Social 
Security  Number,  name,  salary,  home 
and  work  address.  U.S.  Postal  Service 
records  will  be' maintained  on  a 
temporary  basis  for  approved  computer 
matching  between  the  U.S.  Postal 
Service  and  DoD. 

Office  of  Personnel  Management 
(OPM)  Central  Personnel  Data  File 
(CPDF).  an  extract  from  OPM/GOVT-1. 
General  Personnel  Records,  containing 
employment/personnel  data  on  all 
Federal  employees  consisting  of  name. 
Social  Security  Number,  date  of  birth, 
sex,  work  schedule  (full-time,  part-time, 
intermittent),  annual  salary  rate  (but  not 
actual  earnings),  occupational  series, 
position  occupied,  agency  identifier, 
geographic  location  of  duty  station, 
metropolitan  statistical  area,  and 
personnel  ofiice  identifier.  Extract  from 
OPM/CENTRAL-l.  Civil  Service 
Retirement  and  Insurance  Records, 
containing  Civil  Service  Claim  number, 
date  of  birth,  name,  provision  of  law 
retired  under,  gross  annuity,  length  of 
service,  annuity  commencing  data, 
former  employing  agency  and  home 
address.  These  records  provided  by 
OPM  for  approved  computer  matching. 

Non-appropriated  fund  employment/ 
personnel  records  consist  of  Social 
Security  Number,  name,  and  work 
address. 

AUTHOnrrv  FON  THE  MAMTHMNCC  OF  THE 


10  U.S.C  136,  Assistant  Secretaries  of 
Defense:  Appointment  Powers  and 


UMI 
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Duties;  10  U.S.C.  2358;  Research 
Projects;  Public  Law  9&-452,  as  amended 
(Inspector  General  Act  of  1978):  and 
Executive  Order  9397. 

wiwosc(s):- 

The  purpose  of  the  system  of  records 
is  to  provide  a  single  central  facility 
within  the  Department  of  Defense  to 
.  assess  manpower  trends,  support 
personnel  functions  to  perform 
longitudinal  statistical  analyses,  identify 
current  and  former  DoD  civilian  and 
military  personnel  for  purposes  of 
detecting  fraud  and  abuse  of  pay  and 
benefit  programs,  and  to  collect  debts 
owed  to  the  United  States  Government 
and  state  and  local  governments. 

All  records  in  this  record  system  are 
subject  to  use  in  authorized  computer 
matching  programs  within  the 
Department  of  Defense  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974.  as  amended  (5  U.S.e.  552a). 

MOUTINi  Uttt  or  NECOROS  MAINTANKO  M 

THE  SYtrm,  mcmomQ  (Bateoomis  or 

USERS  AND  THE  rmVOSES  or  MCN  USES: 

To  the  Department  of  Veterans  Affairs 
(DVA)  to  provide  miUtary  personnel  and 
pay  data  for  present  and  former  military 
personnel  for  the  purpose  of  evaluating 
use  of  veterans  bene^ts,  validating 
benefit  eligibility  and  maintaining  the 
health  and  well  being  of  veterans. 

To  the  Department  of  Veterans  Affairs 
(DVA)  to  provide  identifying  military 
personnel  data  to  the  DVA  and  its 
contractor,  the  Prudential  Insurance 
Company,  for  the  purpose  of  notifying 
members  of  the  Individual  Ready 
Reserve  (IRR)  of  their  right  to  apply  for 
Veteran's  Group  Life  Insurance 
coverage. 

To  the  Department  of  Veterans  Affairs 
(DVA)  to  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a),  for 
the  purpose  of: 

1.  Providing  full  identification  of 
active  duty  military  personnel,  including 
full-time  National  Guard/Reserve 
support  personnel,  for  use  in  the 
administration  of  DVA's  Compensation 
and  Pension  benefit  program  (38  U.S.C 
3104(c),  3006-3008).  The  information  is 
used  to  determine  continued  eligibility 
for  DVA  disability  compensation  to 
recipients  who  have  returned  to  active 
duty  so  that  benefits  can  be  adjusted  or 
terminated  as  required  and  steps  taken 
by  DVA  to  collect  any  resulting  over 
payment. 

2.  Providing  military  personnel  and 
financial  data  to  the  Veterans  Benefits 
Administration,  DVA  for  thepmpose  of 
determining  initial  eligibility  and  any 
changes  in  eligibility  status  to  insure 


proper  payment  of  benefits  for  GI  Bill 
education  and  training  benefits  by  the 
DVA  under  the  Montgomery  GI  Bill  (title 
10  U.S.C  Chapter  106— Selected 
Reserve  and  tide  38  U.S.C,  Chapter  30— 
Active  Duty).  The  administrative 
responsibilities  designated  to  both 
agencies  by  the  law  require  that  data  be 
exchanged  in  administering  the 
programs. 

3.  Providing  identification  of  reserve 
duty,  including  full-time  support 
National  Guard/Reserve  military 
personnel,  to  the  DVA,  for  the  purpose 
of  deducting  reserve  time  served  fit>m 
any  DVA  disability  compensation  paid 
or  waiver  of  VA  benefit.  The  law  (10 
U.S.C.  684)  prohibits  receipt  of  reserve 
pay  and  DVA  compensation  for  the 
same  time  period,  however,  it  does 
permit  waiver  of  DVA  compensation  to 
draw  reserve  pay. 

4.  Providing  identification  of  former 
active  duty  military  personnel  who 
received  separation  payments  to  the 
DVA  for  the  purpose  of  deducting  such 
repayment  from  any  DVA  disability 
compensation  paid.  The  law  (38  U.S.C. 
3104(c)]  requires  recoupment  of 
severance  payments  before  DVA 
disability  compensation  can  be  paid. 

5.  Providing  identification  of  former 
military  personnel  and  survivor's 
financial  benefit  data  to  DVA  for  the 
purpose  of  identifying  military  retired 
pay  and  survivor  benefit  payments  for 
use  in  the  administration  of  the  DVA's 
Compensation  and  Pension  program  (38 
U.S.C.  3104(c).  3006-3008).  The 
information  is  to  be  used  to  process  all 
DVA  award  actions  more  efficiently, 
reduce  subsequent  overpayment 
collection  actions,  and  minimize 
erroneous  payments. 

To  the  Office  of  Personnel 
Management  (0PM)  consisting  of 
personnel/employment/financial  data 
for  the  purpose  of  carrying  out  OPM's 
management  functions.  Records 
disclosed  concern  pay,  benefits, 
retirement  deductions  and  any  other 
information  necessary  for  those 
management  functions  required  by  law 
(Pub.  L  83-598,  84-356.  86-724,  94-455 
and  5  U.S.C  1302,  2951,  3301,  3372.  4118. 
8347). 

To  the  Office  of  Personnel 
Management  (0PM)  to  conduct 
computer  matching  programs  regulated 
by  the  Privacy  Act  of  1974.  as  amended 
(5  U.S.C.  552a)  for  the  purpose  of: 

1.  Exchanging  i>ersonnel  and  financial 
information  on  certain  military  retirees, 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to  a 
limitation  on  the  amount  of  military 
retired  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532). 


and  to  permit  adjustments  of  military 
retired  pay  by  the  Defense  Finance  and 
Accounting  Service  and  to  take  steps  to 
recoup  excess  of  that  permitted  under 
the  dual  compensation  and  pay  cap 
restrictions. 

2.  Exchanging  personnel  and  financial 
data  on  civil  service  annuitants 
(including  disabiUty  annuitants  under 
age  60)  who  are  reemployed  by  DoD  to 
insure  that  annuities  of  DoD  reemployed 
annuitants  are  terminated  where 
applicable,  and  salaries  are  correctly 
offset  where  apphcable  as  required  by 
law  (5  U.S.C.  8331,  8344,  8401  and  8468). 

3.  Exchanging  personnel  and  financial 
data  to  identify  individuals  who  are 
improperly  receiving  military  retired  pay 
and  credit  for  military  service  in  their 
civil  service  annuities,  or  annuities 
based  on  the  "guaranteed  minimum" 
disability  formula.  The  match  will 
identify  and/or  prevent  erroneous 
payments  under  the  Civil  Service 
Retirement  Act  (CSRA)  5  U.S.C.  8331 
and  the  Federal  Employees'  Retirement 
System  Act  (FERSA)  5  U.S.C.  8411. 
DoD's  legal  authority  for  monitoring 
retired  pay  is  10  U.S.C.  1401. 

4.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civiUans  and  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  Employing 
Federal  agencies  are  informed  of  the 
reserve  status  of  those  affected 
personnel  so  that  a  choice  of  terminating 
the  position  or  the  reserve  assignment 
can  be  made  by  the  individual 
concerned.  The  authority  for  conducting 
the  computer  match  is  contained  in  E.O. 
11190.  Providing  for  the  Screening  of  the 
Ready  Reserve  of  the  Armed  Services. 

To  the  Internal  Revenue  Service  (IRS) 
for  the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilization  purposes  and 
for  tax  administration.  For  the  purpose 
of  conducting  aggregate  statistical 
analyses  on  the  impact  of  DoD 
personnel  of  actual  changes  in  the  tax 
laws  and  to  conduct  aggregate  statistical 
analyses  to  lifestream  earnings  of 
current  and  former  military  personnel  to 
be  used  in  studying  the  comparability  of 
civilian  and  military  pay  benefits.  To  aid 
in  administration  of  Federal  Income  Tax 
laws  and  regulations,  to  identify  non- 
compliance and  delinquent  filers. 

To  the  Department  of  Health  and 
Human  Services  (DHHS): 

1.  To  the  Office  of  the  Inspector 
General.  DHHS,  for  the  purpose  of 
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identification  and  iovestigation  of  DoO 
employees  and  military  members  who 
may  be  improperly  receiving  fiHids 
under  the  Aid  to  Faoiilies  of  Dependent 
Children  Program. 

2.  To  the  Office  of  Child  Suj^ort 
Enforcement  DHHS.  pursuant  te  42 
U.S.C.  653  and  PubUc  Law  S4-505.  to 
assist  state  child  sui^>ort  offices  in 
locating  absert  parents  in  order  to 
establish  and/or  enforce  child  support 
obligations. 

3.  To  the  Health  Care  Financing 
Administration  [HCFA).  DHHS  for  the 
puipose  of  monitorisg  HCFA 
reimbursement  to  civilian  hospitals  for 
Medicare  patient  treatment  Tlie  data 
will  ensure  no  Department  of  Defense 
physicians,  interns  <^  residents  are 
counted  for  HCFA  reimbursement  to 
hospitals. 

4.  To  the  Social  Secority 
Administration  (SSAJ,  Office  of 
Research  and  Statistics,  DHHS  for  the 
purpose  of  conducting  statistical 
analyses  of  impact  of  military  service 
and  use  of  GI  Bill  benefits  oo  long  tern 
earnings. 

5.  To  the  Bureau  of  Supplemental 
Security  Income,  SSA.  DHHS  to  condnct 
computer  matching  programs  regulated 
by  the  Privacy  Act  of  1974.  as  amended 
(5  U.SX1  552a).  iar  the  purpose  of 
verifying  information  provided  to  the 
SSA  by  applicants  and  recipients  who 
are  retired  military  members  or  their 
survivors  for  Supplemental  Security 
Income  (SSI)  benefits.  By  law  (42  U5.C 
13a3)  the  SSA  is  required  toSrerify 
eligibiliiy  factors  and  other  relevant 
information  provided  by  the  SSI 
applicant  ftoa  independent  or  coliateraJ 
sources  and  obtain  additional 
information  as  necessary  before  making 
SSI  determinations  of  eligibility'. 
payment  amounts  or  adjustments 
thereto. 

To  the  Selective  Service  System  (SSSj 
for  the  purpose  of  facilitating 
compliance  of  members  and  torraer 
members  of  the  Armed  Forces,  both 
active  and  reserve,  with  the  provisioRS 
of  the  Selective  Service  registration 
regulatinos  (50  U,S.C  app.  451  and  EX). 
11623). 

To  DoD  Civilian  Contractors  for  the 
purpose  of  performing  research  x>b 
manpower  problems  for  statistical 
analyses. 

To  the  Department  of  Labor  (DOL)  to 
reconcile  the  accuracy  of  useo^plcyment 
compensation  paymeats  made  to  iormer 
DoD  civiliaa  employees  and  military 
members  by  the  states.  To  the 
Department  of  Labor  to  survey  military 
separations  to  detenaiae  the 
effectiveness  of  prq^iBOis  assistiag 
veterans  to  obtain  employment 


To  the  U.S.  Coast  Giiani  (USGG)  of 
the  DepaitBnent  of  Transportation  (DOT) 
to  conduct  computer  matching  prograins 
regulated  by  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a),  for  the  purpose 
of  exchanging  personnel  and  financial 
information  on  certain  retired  USCG 
military  members,  who  are  also  civdian 
employees  of  the  Federal  government 
for  the  purpose  of  identifying  those 
individuals  subject  to  a  limitation  oo  the 
amount  of  military  pay  they  can  receive 
under  the  Dual  Corapensation  Act  (5 
U.S.C.  5532).  and  to  permit  adjaslioents 
of  military  retired  pay  by  the  U.S.  Coast 
Guard  and  to  take  steps  to  recoup 
excess  of  that  permitted  under  the  dual 
compensation  and  pay  cap  restrictions. 

To  Federal  and  Quasi-Federal 
agencies,  territorial,  state,  and  local 
governments  to  support  personnel 
functions  requiri.ig  data  on  prior 
military  service  credit  for  their 
employees  or  for  job  applications.  To 
determine  continued  cli^bLlity  aad  help 
eliiiunate  fraud  and  abuse  in  benefit 
programs  and  to  cdleot  debts  and  over 
payments  owed  to  these  programs.  To 
assist  in  the  return  of  aaclaiiaed 
property  or  assets  escheated  to  states  of 
civilian  employees  and  military  member 
and  to  provide  menibers  and  former 
members  with  information  and 
assistance  regarding  various  benefit 
entitlements,  such  as  state  bonuses  for  ' 
veterans,  etc.  Information  released 
includes  name.  Social  Security  Number, 
and  mihtary  or  civilian  address  of 
individuals.  To  detect  ir&ud,  waste  and 
abuse  pursuant  to  the  authority 
contained  in  the  In^wctor  General  Ad 
of  1978,  as  amended  (Pub.  L  95-432)  for 
the  purpose  of  determining  eligibility  for, 
and/or  continued  compliance  with,  any 
Federal  benefit  program  requirements. 

To  private  consumer  reporting 
agencies  to  comply  with  the 
requirements  to  update  security 
clearance  investigations  of  DoD 
personnel. 

To  consumer  reporting  agencies  to 
obtain  cuireat  addresses  of  separated 
military  personoel  to  notify  them  of 
potential  benefits  eligibility. 

To  Defense  contractors  to  monitor  the 
employment  of  former  DoD  employees 
and  members  subject  to  the  proi'isi(ms 
of  10  U.S.C.  2387. 

To  financial  depositoiy  institutions  to 
assist  in  locating  individuals  with 
dormant  accounts  in  danger  of  reverting 
to  state  ownership  by  esdieatsent  for 
accounts  of  DoD  civiliaa  employees  and 
military  membefs. 

To  any  Federal,  state  or  local  a^ieaacy 
to  conduct  authorized  con^wter 
matching  prop^ams  regulated  by  the 
Privacy  Ac^  of  1974.  as  amotded.  (5 
U.SX:.  552aJ  far  the  porpeaes  of 


identifying  and  kicatutg  deliaqueiA 
debtars  for  collectkm  of  a  daira  owed 
the  Departmeat  of  Elefense  or  the  United 
States  Government  under  the  Debt 
Collection  Act  of  1982  (Pub.  L  97-365J. 

To  state  and  local  law  enforcement 
investigative  agencies  to  obtain  criminal 
history  information  lor  &e  purpose  of 
evaluating  mOitary  service  peiformance 
and  security  dearanoe  procedwes  (10 
U^.C  2358). 

To  the  United  States  Postal  Service  to 
conduct  computer  matchmg  pro^^ms 
regulated  by  die  Privacy  Act  of  1974.  as 
amended  (5  U.SX:.  ^52a},  for  the 
purpoaes  of: 

1.  Exchan^ng  civil  service  and 
Reserve  nriKtaiy  persontiel  data  to 
identify  ftose  tndrvidnafs  of  fte  Reserve 
forces  who  are  employed  by  the  Federal 
government  m  a  dvilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  who  cannot  be 
released  lot  extended  active  duty  in  the 
event  ofmobifiiatinB.  The  Postal 
Service  is  informed  of  the  reserve  statos 
of  those  affected  persoimel  ao  that  a 
choice  of  tenninating  fte  position  on  the 
reserve  assignment  can  he  made  by  &e 
indi\idaal  concerned.  The  authority  for 
conducting  the  computer  natch  is 
contained  in  E.0. 11190.  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Forces. 

2.  Exchanging  personnel  and  financial 
information  on  certain  military  retirees 
who  are  also  civilian  employees  oT  the 
Federal  government  for  the  purpose  of 
identifying  those  individuals  subject  to  a 
limitation  on  the  amount  of  retired 
military  pay  they  can  receive  under  the 

,  Dual  Compensatioa  Act  (5  U.SX:.  5532;, 
and  permit  adjustments  to  military 
retired  pay  to  be  made  by  the  Defease* 
Finance  and  Accounting  Service  and  io 
take  steps  to  recoup  excess  of  \hai 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

The  Defetae  Logistics  Agency 
"Blanket  Routine  Uses"  pabtished  at  the 
begaming  of  the  DLA  compilation  of 
record  system  notices  also  appiy  to  tfss 
record  system. 

KHJCIES  AMB  MMCnCES  fOB  STOUmO, 

RETMBnNO,  ACCEaaOM,  NKTAINHMi,  ANB 

DISPO«Ha  «r  MCORM  W  TME  aVSTEM: 

/ 
SSONAQB. 

Electronic  storage  media. 

RrnuEVABaiTY: 

Retrieved  by  Bene,  Social  Secnrity 
Numbec  oocapatioa,  or  any  other  data 
elemeat  ooaftained  is  sfwteaa. 
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W.R.  Church  Computer  Center — 
Tapes  are  stored  in  a  locked  cage  in  a 
controlled  access  area;  tapes  can  be 
physically  accessed  only  by  computer 
center  personnel  and  can  be  mounted 
for  processing  only  if  the  appropriate 
security  code  is  provided. 

Back-up  location — ^Tapes  are  stored  in 
a  bank-t)i)e  vault;  buildings  are  locked 
after  hours  and  properly  cleared  and 
authorized  personnel  have  access. 

RrrCNTION  AND  oispoml: 

Files  constitute  a  historical  data  base* 
and  are  permanent. 

U.S.  Postal  Service  records  are 
temporary  and  are  destroyed  after  the 
computer  matching  program  results  are 
verified. 

SVSTEM  MANAOni(S)  AND  ADDRESS: 

Deputy  Director,  Defense  Manpower 
Data  Center,  99  Pacific  Street,  Suite 
155A,  Monterey,  CA  93940-2453. 

NOTIFICATWN  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Director,  Defense  Manpower  Data 
Center,  99  Pacific  Street  suite  155A, 
Monterey,  CA  93940-2453. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  license  or  military  or  other 
identification  card. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Deputy  Director,  Defense 
Manpower  Data  Center,  99  Pacific 
Street,  Suite  155A,  Monterey,  CA  93940- 
2453. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

For  personal  visits  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  license  or  military  or  other 
identification  card. 

CONTESTHM  RECORD  procedures: 

DLA  rules  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  DLA  Regulation 
5400.21,  "Personal  Privacy  and  Rights  of 
Individuals  Regarding  Their  Personal 
Records";  32  CFR  part  1286;  or  may  be 
obtained  from  the  system  manager. 


The  military  services,  the  Department 
of  Veterans  Affairs,  the  Department  of 
Education,  Department  of  Health  and 
Human  Services,  from  individuals  via 
survey  questionnaires,  the  Department 
of  Labor,  the  Office  of  Personnel 
Management,  Federal  and  Quasi- 
Federal  agencies.  Selective  Service 
System,  and  the  U.S.  Postal  Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[PR  Doc.  92-1635  Filed  1-22-02;  8:45  am] 
BHJJNQ  CODE  IU»-ei-« 


Department  of  the  Navy 

Privacy  Act  of  1974;  Amend  Records 
Systems 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Amend  records  systems. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  four  existing  systems 
of  records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a]. 
DATES:  The  amendments  will  be 
effective  on  February  24, 1992,  unless 
^conunents  are  received  that  would  result 
in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  Mrs. 
Gwendolyn  Aitken,  Head,  PA/FOIA 
Branch.  Office  of  the  Chief  of  Naval 
Operations  (OP-09B30],  Department  of 
the  Navy,  The  Pentagon,  Washington, 
DC  20350-2000.  Telephone  (703)  614- 
2004. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  were  published  in  the 
Federal  Register  as  follows: 

SI  FR  12906  Apr.  16. 1966 

51  HI  18066  May  16. 1986 

(DON  CompUation  change*  follow) 


51  FR  19664 

]un.  3. 1966 

51  FR  30377 

Aug.  26. 1986 

51  FR  30393 

Aug.  28, 1986 

51  FR  45931 

Dea  23. 1986 

52  FR  2147 

fan.  2a  1987 

52  FR  2149 

)an.  20. 1987 

52  FR  6500 

Mar.  18. 1967 

62  FR  15530 

Apr.  29. 1967 

S2FR  22671 

Jun.  IS.  1987 

52  FR  45846 

Dec.  Z  1967 

S3  FR  17240 

May  16. 1968 

53  FR  21512 

lun.  &  1986 

S3  FR  25363 

]ul.  6. 198r 

S3  FR  39490 

Oct.  7, 1986 

S3  FR  41224 

Oct.  20. 1968 

54  FR  8322 

Feb.  28. 1960 

54  FR  14376 

Apr.  11. 1980 

54  FR  32862 

Aug.  9. 1968 

54  FR  40160 

Sep.  29, 1960 

54  FR  41486 

Oct.  la  1980 

54  FR  43453 

Oct  25. 1980 

54  FR  45781 

Oct  31. 1960 

MFR4n31 

Nov.  21. 1980 

54  FR  51764 

54  FR  52976 

55  FR  21010 

(Navy  Mailing  AddreMet) 
55  FR  37930 
55  FR  42758 
55  FR  47506 
55  FR  48678 

55  FR  53167, 
S6FR424. 

56  FR  12721, 
56  FR  27503. 
56  FR  28144. 
56  FR  31394. 

(DoD  Updated  Indexet) 
56  FR  40677. 
56  FR  46167. 


DcclS.19e0 
Dec  2S.  1980 
May  3a  1990 

Sep.  14. 1990 
Oct  23, 1900 
Nov.  14. 1990 
Nov.^.  1990 
Dec.  27, 1900 
|an.  4, 1091 
Mv.  27, 1901 
|un.  14. 1901 
jun.  19,1901 
|ul.  la  1901 

Aug.  16, 1991 
Sep.  ia  1991 


The  amendments  are  not  within  the 
purview  of  subsection  (r]  of  the  Privacy 
Act  of  1974,  as  amended,  (5  U.S.C.  552a) 
which  requires  the  submission  of  altered 
systems  reports.  The  specific  changes  to 
the  systems  of  records  are  set  forth 
below  followed  by  the  systems  of 
records  notices  published  in  their 
entirety,  as  amended. 

Dated:  January  17, 1992. 
L.M.  Bynum, 

Alterante  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N01070-3 

System  name: 

Navy  Personnel  Records  System  (51 
FR  45931,  December  23. 1986). 

Changes: 


System  location: 

Delete  entry  and  replace  with 
"Primary  systems  are  located  at  the 
Bureau  of  Naval  Personnel,  Navy 
Department,  Washington,  DC  20370- 
5000;  Naval  Reserve  Personnel  Center, 
Naval  Support  Activity  (East  Bank), 
Building  603,  New  Orleans,  LA  70159- 
7800;  and  local  activity  to  which 
individual  is  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
records  notices. 

Secondary  systems  are  located  at 
Department  of  the  Navy  Activities  in  the 
chain  of  command  between  the  local 
activity  and  the  headquarters  level  and 
Federal  Records  Storage  Centers: 
National  Archives.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
records  notices." 


Authority  for  maintenance  of  the 
system: 

Add  to  the  end  of  the  entry  "and 
Executive  Order  9397." 
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Routine  uses  (^records  maintained  in 
the  system,  indudiag  categories  ofvsers 
and  the  parposes  of  such  use  A 

Delete  entry  and  replace  with  "To 
officials  and  employees  of  the  National 
Research  Couacil  in  Cooperative  Studies 
of  the  National  History  cf  Disease;  of 
Prognosis  and  of  Epidemiology.  Eac^ 
study  in  which  the  records  of  memben 
and  former  members  of  the  naval 
8er\  ice  are  used  must  be  approved  by 
the  Chief  of  Naval  Personnel. 

To  oHicials  and  employees  of  the 
Department  of  Health  and  Human 
Services,  Department  of  Veteran  A&irs, 
and  Selective  Service  Administration  in 
the  performance  of  tfjeir  official  drrties 
related  to  eligibiHty.  notification  and 
assistance  in  obtaining  benefits  by 
members  and  fcrmer  members  of  the 
Na\7. 

To  officials  and  employees  of  the 
Department  of  Veteran  Affaire  in  the 
performance  of  fteir  duties  rdating  to 
approved  research  projects. 

To  officials  and  employees  of  Navy 
Relief  and  the  American  Red  Cross  in 
the  performance  of  their  duties  relating 
to  the  assistance  oi  the  Btembers  and 
their  dependents  and  relatives,  or 
related  to  assistance  previously 
furnished  such  individuals,  without 
regard  to  whether  the  individual 
assisted  cr  his/her  sponsor  oontinaes  to 
be  a  member  of  the  Navy. 

To  duly  appointed  Family 
Ombudsmen  in  the  performance  of  their 
duties  related  tc  the  assistance  of  the 
members  and  their  families. 

To  state  and  local  agencies  in  the 
performance  of  their  official  duties 
related  to  ▼erification  of  status  for 
determination  of  eligibility  for  Veterans 
Bonuses  and  ct'wr  benefits  and 
entitlements. 

To  officials  and  employees  of  the 
Office  of  the  Sergeant  et  Arms  of  flie 
United  States  House  of  Representatives 
in  the  performance  of  their  official 
du^B  related  to  the  verification  of  the 
active  duty  naval  service  of  Mesibers  of 
Congress. 

Information  ^s  to  current  nuHtary 
addresses  and  assignments  may  be 
provided  to  military  banking  facilities 
who  provide  banking  serv  ioes  <overseas 
and  who  are  reimbnned  by  the 
Government  for  certain  diednng  and 
loan  lanes.  For  persoanei  sepaa^rted, 
disciim'ged  or  retired  fran  the  Acnied 
Forces  information  as  to  lait  liaaavii 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 
facihty  upon  certification  by  a  banking 
facility  officer  that  the  facihty  has  a 
returned  or  diabanored  check  aegotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan«nd  (bat  if 


restitution  is  not  made  by  the  individttal 
the  United  States  Government  will  be 
liable  for  the  losses  the  facility  may 
incur. 

To  federal,  state,  local,  and  foreign 
(within  Status  of  Forces  agreements) 
law  enforcement  agencies  or  tbeir 
authorized  representatives  in  coooectioa 
with  litigation,  law  enforcement,  or 
other  matters  under  the  jurisdictioa  of 
such  agencies. 

The  "Blanket  Rotrtine  Uses'  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
system  of  record  notices  also  apply  to 
this  svstem." 


Storage: 

Delete  entry  and  replace  with 
"Automated  records  may  be  stored  oa 
magnetic  tapes,  disc,  and  drums.  Manual 
records  may  be  stored  in  paper  file 
folders,  microfiche  or  microfThn." 

Retrievability: 

Delete  entry  and  replace  with 
"Automated  records  may  be  retrieved 
by  name  and  Social  Security  Number. 
Manual  records  may  be  retrieved  by 
name.  Social  Secraity  Number,  enlisted 
service  ramiber,  or  officer  file  nrnnber.** 

Safeguards: 

In  lines  1  and  Z  <Mete  the  phrase 
"and  punched  card  processing." 

Retention  aad  disposal: 

Delete  entry  and  replace  with 
"Records  are  retained  one  year  past 
retirement,  removal,  or  resignation  of 
the  member  and  then  trans^nred  to  te 
National  Personnel  Records  Center 
(Military  Personnel  Records),  8?W  Page 
Avenue  St  Louis,  MO  «3132-^101  for 
permanent  retentioa." 

System  manager(s)  and  address: 

Delete  fwM  two  lines  of  entry  and 
replace  with  "Chief  of  Naval  PmsonBel 
(Pers  06),  Washington,  DC  20370-5000:". 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  shooM 
address  written  inquiries  to  the  Ckiettt 
Naval  Penotmt^  (Pters  06).  Navy 
Department.  Washington.  DC  2037O- 
5000  or  contact  the  personnel  office 
where  assisned.  Official  mailing 
addresses  are  pablished  as  an  appemfix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

The  letter  stwuM  contain  full  name. 
Social  Secttrity  Number  (and/or  enfisled 
service  number/ t^Dcer  file  number). 


rank/rate,  designator,  military  status, 
address,  and  signature  of  the  requester. 
The  individual  may  visit  the  Ouef  of 
Naval  Personnel,  Arlington  Annex  (FOB 
2).  Washington.  DC  for  assistanoe  with 
records  located  in  that  building:  or  the 
individual  may  visit  the  local  activity  to 
which  attached  for  access  to  locally 
mentained  records.  Proof  of 
idestiftcatioq  will  consist  of  Military 
Identification  Card  for  persons  having 
such  cards,  or  other  picture-beasing 
identification." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seekmg  access  to  records 
about  themselves  contained  in  this 
system  of  records  sho^dd  adikess 
written  Inquiries  to  the  Chief  of  Nava) 
Personnel  IPers  06),  Navy  Department. 
Washington.  DC  20370-5000  or  contact 
the  personnd  officer  were  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

The  letter  should  contain  hdl  noaae. 
Social  Security  Number  (and/or  enlisted 
service  number/officer  file  number), 
rank/rate,  designator,  militaiy  status, 
address,  aad  ^gnature  of  the  requester. 

Contesting  record  procedures: 

Delete  ealiy  and  replace  with  'The 
Department  oi  the  Navy  mles  for 
accessing  records  and  contestiiig 
(contents  and  appealing  initial 
determinatknts  by  the  individual 
concerned  are  piJ>lished  in  Secretary  of 
the  Navy  lostnictioa  5211.5;  32  CFK^art 
701;  or  may  be  obXemoi  Irom  the  system 
manager." 

Exemptions  claimed  for  the  systeav 

Detete  entry  and  replace  with  "None.'" 
N01070-3 


Navy  Personnel  Records  System. 

SYSTEM  location:  '     ' 

Primary  system  are  located  at  'ttie 
Bureau  of  Naval  Personnel,  Narvy 
Department  Washington,  DC  20370- 
5000:  Navd  Reserve  Personnel  Center, 
Naval  Support  Activity  {East  Bank), 
Building  603.  New  Orleans.  LA  70199- 
7800:  and  local  activity  to  which 
individual  is  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  oonpilatioB  of  system  of 
record  notices. 

Secondary  syatoas  are  located  «t  the 
Department  of  the  Navy  Activities  in  the 
.clnin  of  command  hetweea  the  local 
activity  and  the  headqnartecs  level; 
Federal  Racerds  Storage  Centers; 
National  Anhives.  Official  mailing 
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addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

CATIOOMES  OP  MOfVIDUALS  COVCRCD  BY  TNC 

SYsmt 

All  Navy  military  personnel:  officers, 
enlisted,  active,  inactive,  reserve,  fleet 
reserve,  retired,  midshipmen,  officer 
candidates,  and  Naval  Reserve  Officer 
Training  Corps  personnel. 

CATEQones  OP  necoRDS  m  the  system: 

Personnel  service  jackets  and  service 
records,  correspondence  and  records  in 
both  automated  and  non-automated 
form  concerning  classification, 
assignment,  distribution,  promotion, 
advancement  performance,  recruiting, 
retention,  reenlistment  separation, 
training,  education,  morale,  personal 
affairs,  benefits,  entitlements,  discipline 
and  administration  of  naval  personnel. 

MITHOmTV  KM  MMMTSMMtCI  OP  THE 
SYSTEM: 

5  U.S.C  301,  Departmental 
Regulations  and  &(ecutive  Order  9397. 

PURPOSE(S): 

To  assist  officials  and  employees  of 
the  Navy  in  the  management, 
supervision  and  administration  of  Navy 
personnel  (officer  and  enlisted)  and  the 
operations  of  related  personnel  affairs 
and  functions. 

ROUTINE  USES  OP  RECORDS  MAWTMNED  IN 
THE  SYSTm,  WCUIDIWO  CATCOORKS  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  uses: 


To  officials  and  employees  of  the 
National  Research  Council  in 
Cooperative  Studies  of  the  National 
History  of  Disease;  of  Prognosis  and  of 
Epidemiology.  Each  study  in  which  the 
records  of  members  and  former 
members  of  the  naval  service  are  used 
must  be  approved  by  the  Chief  of  Naval 
Personnel.  > 

To  officials  and  employees  of  the 
Department  of  Health  and  Human 
Services.  Department  of  Veteran  Affairs, 
and  Selective  Service  Administration  in 
the  performance  of  their  official  duties 
related  to  eligibility,  notification  and 
assistance  in  obtaining  benefits  by 
members  and  former  members  of  the 
Navy. 

To  officials  and  employees  of  the 
Department  of  Veteran  Affairs  in  the 
performance  of  their  duties  relating  to 
approved  research  projects. 

To  officials  and  employees  of  Navy 
Relief  and  the  American  Red  Cross  in 
the  performance  of  their  duties  relating 
to  the  assistance  of  the  members  and 
their  dependents  and  relatives,  or 
related  to  assistance  previously 
furnished  such  individuals,  without 
regard  to  whether  the  individual 


assisted  or  his/her  sponsor  continues  to 
be  a  member  of  the  Navy. 

To  duly  af^>ointed  Family 
Ombudsmen  in  the  performance  of  their 
duties  related  to  die  assistance  of  the 
members  and  their  families. 

To  state  and  local  agencies  in  the 
performance  of  their  official  duties 
related  to  verification  of  status  for 
determination  of  eligibility  for  Veterans 
Bonuses  and  other  benefits  and 
entitlements. 

To  officials  and  employees  of  the 
Office  of  the  Sergeant  at  Arms  of  the 
United  States  House  of  Representatives 
in  the  performance  of  their  official 
duties  related  to  the  verification  of  the 
active  duty  naval  service  of  Members  of 
Congress. 

Information  as  to  current  military 
addresses  and  assignments  may  be 
provided  to  military  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Government  for  certain  checking  and 
loan  losses.  For  personnel  separated, 
discharged  or  retired  from  the  Armed 
Forces  information  as  to  last  known 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 
facility  upon  certification  by  a  banking 
facility  officer  that  the  facility  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the  individual 
the  United  States  Government  will  be 
liable  for  the  losses  the  facility  may 
inciu*. 

To  federal,  state,  local,  and  foreign 
(within  Status  of  Forces  agreements] 
law  enforcement  agencies  or  their 
authorized  representatives  in  connection 
with  litigation,  law  enforcement,  or 
other  matters  under  the  jurisdiction  of 
such  agencies. 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
system  of  record  notices  also  apply  to 
this  system. 


DISPOStNOOP 


storaoe: 


RET  AMMO. 
IM  THE  SYSTEM; 


Automated  records  may  be  stored  on 
magnetic  tapes,  disc  and  drums.  Manual 
records  may  be  stored  in  paper  file 
folders,  microfiche  or  microfilm. 


RCrmEVABIUTY: 


Automated  records  may  be  retrieved 
by  name  and  Social  Security  Number. 
Manual  records  may  be  retrieved  by 
name.  Social  Security  Number,  enlisted 
service  number,  or  officer  file  number. 


SAFEOUAROe: 

Computer  facilities  and  terminals  are 
located  in  restricted  areas  accessible 
only  to  authorized  persons  that  are 
properly  screened,  cleared  and  trained. 
Manual  records  and  computer  printouts 
are  available  only  to  authorized 
personnel  having  a  need  to  know. 

WH  tNl  ION  AMD  DISPOSAL. 

Records  are  retained  one  year  past 
retirement  removal,  or  resignation  of 
the  member  and  then  transferred  to  the 
National  Personnel  Records  Centers 
(Military  Personnel  Records).  9700  Page 
Avenue.  St  Louis,  MO  63132-5101  for 
permanent  retention. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief  of  Naval  Personnel  (Pers  06). 
Washington.  DC  2037O-5000: 
Commanding  Officers,  Officers  in 
Charge,  and  Heads  of  Department  of  the 
Navy  activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

NOTIFICATION  PROCBNIRS: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (P^rs  06).  Navy 
Department,  Washington,  DC  20370- 
5000  or  contact  the  personnel  officer 
where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

The  letter  should  contain  full  name. 
Social  Security  Number  (and/or  enlisted 
service  number/officer  file  number), 
rank/rate,  designator,  military  status, 
address,  and  signature  of  the  requester. 

The  individual  may  visit  the  Chief  of 
Naval  Personnel,  Arlington  Annex  (FOB 
2),  Washington.  DC,  for  assistance  with 
records  located  in  that  building;  or  the 
individual  may  visit  the  local  activity  to 
which  attached  for  access  to  locally 
maintained  records.  Proof  of 
identification  will  consist  of  Military 
Identification  Card  for  persons  having 
sudi  cards,  or  other  picture-bearing 
identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  Navy  Department 
Washington.  DC  20370-SOOO  or  contact 
the  personnel  officer  where  assigned. 
Official  mailing  addresses  are  pubUsbed 
as  an  appendix  to  the  Navy's 
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compilation  of  system  of  records 
notices. 

The  letter  should  contain  full  name, 
Social  Security  Number  (and/or  enlisted 
service  number/ officer  file  number), 
rank/rate,  designator,  military  status, 
address,  and  signature  of  the  requester. 

The  individual  may  visit  the  Chief  of 
Naval  Personnel  (Pers  06),  Arlington 
Annex  (FOB  2),  Washington,  DC,  for 
assistance  with  records  located  in  that 
building:  or  the  individual  may  visit  the 
local  activity  to  which  attached  for 
access  to  locally  maintained  records. 
Proof  of  identification  will  consist  of 
Military  Identification  Card  for  persons 
having  such  cards,  or  other  picture- 
bearing  identification. 

CONTKSTINQ  RtCOM)  PNOCfOUKKS: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  pubUshed  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701:  or  may  be  obtained  from  the  system 
manager. 


RECOflO  SOUfKI  CATSQOMES: 

Correspondence;  educational 
institutions;  federal,  state,  and  local 
court  documents;  civilian  fmd  military 
investigatory  reports;  general 
correspondence  concerning  the 
individual;  official  records  of 
professional  qualifications;  Navy  Kelief 
and  American  Red  Cross  requests  for 
verification  of  status. 

EXEMPnONS  CUUMCO  TON  THE  SYSTEM: 

None. 
N01080-1 

System  name: 

EnUsted  Master  File  Automated 
System  (51  FR  1810a  May  16, 1986). 

Changes: 

*        •        •       •       • 

System  location: 

Delete  entry  and  replace  with  "Bureau 
of  Naval  Personnel,  Navy  Department. 
Washington,  DC  20370-5000;  Personnel 
Management  Information  Center,  New 
Orleans,  LA  70159-7800;  Naval  Reserve 
Personnel  Center,  New  Orleans,  LA 
70159-7800."  j 

***** 

Categories  of  records  in  the  system: 

Delete  entry  and  replace  writh  "System 
contains  information  related  to  enlisted 
assignment,  planning,  programming, 
accounting,  promotions,  career 
development,  procurement,  education, 
training,  retirement,  performance, 
security,  personal  data,  qualifications. 


programming,  and  enlisted  reserve  drill 
data.  The  system  also  contains  Activity 
Personnel  Diaries,  personnel  accounting 
docimients.  Reserve  Unit  Drill  reports, 
and  other  personnel  transaction 
dociunents  necessary  to  maintain  file 
accuracy  and  currency;  and,  all 
computer  extracts,  microform,  and 
printed  reports." 

Authority  for  maintenance  of  the 
system: 

Add  to  the  end  of  the  entry  "and 
Executive  Order  9397." 
***** 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  users: 

Delete  first  two  paragraphs. 

***** 

Storage: 

Delete  entry  and  replace  with 
"Automated  records  are  stored  on 
magnetic  tapes,  disks,  and  drums. 
Printed  reports  and  other  related 
documents  supporting  the  system  are 
stored  in  authorized  areas  only." 

Retrievability: 

Delete  entry  and  replace  with  "Name 
and  Social  Security  Number." 

System  managerfsj  and  address: 

Delete  entry  and  replace  with  "Chief 
of  Naval  Personnel,  Navy  Department, 
Washington,  DC  20370-5000." 

Notification  procedure: 

Delete  entry  and  replace  with  "Active 
duty  enlisted  personnel  seeking  to 
determine  whether  this  system  of    . 
records  contains  information  about 
themselves  should  address  written 
inquiries  to  the  Chief  of  Naval  Personnel 
(Pers  06),  Navy  Department, 
Washington,  DC  20370-5000. 

Inactive  duty  and  reserve  personnel 
seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  shall  address  written 
inquiries  to  the  Commanding  Officer, 
Naval  Reserve  Personnel  Center  (ATTN: 
Privacy  Act  Coordinator),  New  Orleans, 
LA  70149-7800. 

Written  request  should  contain  full 
name.  Social  Security  Number,  rank, 
status,  and  signature  of  requester." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  Navy  Department, 
Washington,  DC  2037D-5000. 


Inactive  duty  and  reserve  personnel 
seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  shall  address  written 
inquiries  to  the  Commanding  Officer, 
Naval  Reserve  Personnel  Center  (ATTN: 
Privacy  Act  Coordinator),  New  Orleans, 
LA  70149-7800. 

Written  request  should  contain  full 
name.  Social  Security  Number,  rank, 
status,  and  signature  of  requester." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  'The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  pubUshed  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 

Record  source  categories: 

Delete  entry  and  replace  with 
"Official  records,  correspondence,  and 
educational  institutions." 


N01(M0-1 


Enlisted  Master  File  Automated 
System. 

SYSTEM  location: 

Bureau  of  Naval  Personnel,  Navy 
Department  Washington.  DC  20370- 
5000;  Personnel  Management 
Information  Center,  New  Orleans,  LA 
70159-7800;  Naval  Reserve  Personnel 
Center,  New  Orleans,  LA  70159-7800, 

cateoomes  of  wrnviouals  covered  by  the 
system: 

All  Navy  enlisted  personnel:  active 
and  inactive. 

CATEOOmCS  OF  RECOinS  M  THE  system: 

System  contains  information  related 
to  enUsted  assignment,  planning, 
programming,  accounting,  promotions, 
career  development,  proctu^ment, 
education,  training,  retirement, 
performance,  security,  personal  data, 
qualifications,  programming,  and 
enlisted  reserve  drill  data.  The  system 
also  contains  Activity  Personnel  Diaries, 
personnel  accounting  documents. 
Reserve  Unit  Drill  reports,  and  other 
personnel  transaction  documents 
necessary  to  maintain  file  accuracy  and 
currency:  and,  all  computer  extracts, 
microform,  and  printed  reports. 

AUTHOMTV  FOR  maintenance  OF  THE 


5  U.S.C.  301,  Departmental 
Regulations  and  Executive  Order  9397. 
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PtmK>8E(s): 

To  assist  in  the  administration, 
management  and  supervision  of  Navy 
enlisted  personnel  and  the  operation  of 
personnel  affairs  and  functions. 

ROUTINE  USES  OF  RECORM  MAINTMNEO  W 
THE  SYSTEM,  IMCtUDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
system  of  record  notices  apply  to  this 
system. 

POUCSS  AND  PNACIKEI  FOR  STORMS, 
REIRKVMO,  ACCESSMQi,  RETAMMQ,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SVSTBC 

STORAOE: 

Automated  records  are  stored  on 
magnetic  tapes,  disks,  and  drums. 
Printed  reports  and  other  related 
documents  supporting  the  system  are 
stored  in  authorized  areas  only. 

retrievarhjty: 
Name  and  Social  Security  Number. 

safeguards: 

Within  the  computer  center,  controls 
have  been  established  to  disseminate 
computer  output  over  the  counter  only  to 
authorized  users.  Specific  procedures 
are  also  in  force  for  the  disposal  of 
computer  output  Output  material  in  the 
sensitive  category,  i.e..  inadvertent  or 
unauthorized  disclosure  that  may  result 
in  harm,  embarrassment  inconvenience 
or  unfairness  to  the  individual,  will  be 
shredded.  Computer  files  are  kept  in  a 
secure,  continuously  manned  area  and 
are  accessible  only  to  authorized 
computer  operators,  programmers, 
enlisted  management,  placement,  and 
distributing  personnel  who  are  directed 
to  respond  to  vaUd  ofHcial  requests  for 
data.  These  accesses  are  controlled  and 
monitored  by  the  security  system. 

RETPmOW  AND  eWPOSAl: 

Automated  records  are  retained  for 
seven  years  and  then  destroyed.  For 
more  specific  information,  contact  the 
system  manager. 


SYSTEM  MANAQCR(S)  AND  i 

Chief  of  Naval  Personnel,  Navy 
Department.  Washington.  DC  20370- 
5000. 

NOTIFICATION  procedure: 

Active  duty  enlisted  personnel 
seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  Navy  Department 
Washington,  DC  20370^-5000. 

Inactive  duty  and  reserve  personnel 
seeking  to  determine  whether  this 


system  of  records  contains  information 
about  themselves  shall  address  written 
inquiries  to  the  Commanding  Officer, 
Naval  Reserve  Personnel  Center  (ATTN: 
Privacy  Act  Coordinator).  New  Orleans, 
LA  7014^780a 

Written  request  should  contain  full 
name,  Social  Security  Number,  rank, 
status.,  and  signature  of  requester. 

record  access  pnogsoures: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
,  system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  Navy  Department 
Washington.  DC  20370-5000. 

Inactive  duty  and  reserve  personnel 
seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  shall  address  written 
inquiries  to  the  Commanding  Officer, 
Naval  Reserve  Personnel  Center  (ATTN: 
Privacy  Act  Coordinator),  New  Orleans, 
LA  70149-7800. 

Written  request  should  contain  full 
name.  Social  Security  Number,  rank, 
status,  and  signature  of  requester. 

contesting  record  procedures: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701:  or  may  be  obtained  from  the  system 
manager 

RECORD  SOURCE  CATEGORIES: 

Official  records,  correspondence,  and 
educational  institutions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N010M>-2 

System  name: 

Officer  Master  Pile  Automated  System 
(51  FR 18100,  May  16. 1988). 

Changes: 

*        *        •        •        • 

System  location: 

Delete  entry  and  replace  with  "Bureau 
of  Naval  Personnel.  Navy  Departm^it 
'  Washington.  DC  20370-5000;  Personnel 
Management  Information  Center.  New 
Orieans,  LA  70149-7800:  Naval  Reserve 
Personnel  Center.  New  Orleans,  LA 
70149-7800. 


Categories  of  records  in  the  system: 

Delete  first  word  "Computer"  and  last 
word  "therefrom". 


A  uthority  for  maintenance  of  the 
system: 

Add  to  the  end  of  the  entry  "and 
Executive  Order  9397." 

•  *        •        •        • 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  users: 

Delete  first  two  paragraphs. 

*  •        *        •        * 

Storage: 

Delete  entry  and  replace  with 
"Automated  records  are  stored  on 
magnetic  tapes,  disks,  and  drums. 
Printed  reports  and  other  paper 
documents  supporting  the  system  are 
stored  in  authorized  personnel  areas 
only." 

Retrievability: 

Delete  entry  and  replace  with  "Name 
and  Social  Security  Number." 

System  managerfs)  and  address: 

Delete  entry  and  replace  with  "Chief 
of  Naval  Personnel  (Pers  06),  Naval 
Military  Personnel  Command, 
Department  of  the  Navy,  Washington. 
DC  20370-5000." 

Notification  procedure: 

Delete  entry  and  replace  with  "Active 
duty  officers/officer  candidates  seeking 
access  to-records  about  themselves 
contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Chief  of  Naval  Personnel  (Pers  06),  Navy 
Department  Washington.  DC  20370- 
5000. 

Naval  reserve  and  retired  officers 
seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  shall  address  written 
inquiries  to  the  Commanding  Officer. 
Naval  Reserve  Personnel  Center  (ATTN: 
Privacy  Act  Coordinator),  New  Orleans, 
LA  70149-7800. 

Written  request  should  contain  full 
name.  Social  Security  Number,  rank, 
status,  and  signature  of  requester." 

Record  access  procedures: 

Delete  entiy  and  replace  with  "Active 
duty  officers/officer  candidates  seeking 
access  to  records  about  themselves 
contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Chief  of  Naval  Personnel  (Pers  06),  Navy 
Department  Washington.  DC  20370- 
5000. 

Naval  reserve  and  retired  officers 
seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  shall  address  written 
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inquiries  to  the  Commanding  Officer, 
Naval  Reserve  Personnel  Center  (ATTN: 
Privacy  Act  Coordinator),  New  Orleans, 
LA  70149-7800. 

Written  request  should  contain  full 
name.  Social  Security  Number,  rank, 
status,  and  signature  of  requester." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 

Record  source  categories: 

Delete  entry  and  replace  with 
"Official  records  of  professional 
qualifications  and  educationa 
institutions." 


N01060-2 


Officer  Master  File  Automated 
System. 

SYSTEM  location: 

Bureau  of  Naval  Personnel,  Navy 
Department.  Washington,  DC  20370- 
5000;  Personnel  Management 
Information  Center,  New  Orleans,  LA 
70149-7800;  and  the  Naval  Reserve 
Personnel  Center,  New  Orleans,  LA 
70149-7800. 

CATEOOniES  Of  MmVIOtMLS  COVDICD  SV  THE 
SYSTEM: 

All  naval  officers;  commissioned, 
warrant,  active,  inactive:  officer 
candidates,  and  Naval  Reserve  Officer 
Training  Corps  personnel. 

CATEOOmES  OF  NCCOHDS  IN  THE  SYSTEM: 

File  contains  data  concerning  officer 
assignment,  planning,  accounting, 
promotions,  career  development, 
procurement,  education,  training, 
retirement,  performance,  security, 
personal  data,  qualifications, 
programming,  and  Reserve  Officer  drill 
data,  activity  Personnel  Diaries, 
personnel  accounting  documents. 
Reserve  Unit  Drill  Reports  and  other 
personnel  transaction  docimients 
necessary  to  maintain  file  accuracy  and 
currency;  and  all  computer  Hie  extracts, 
microform  and  printed  reports. 

AUTNOMTV  FON  MAINTENANCE  OF  THE 


FUIHK>SE(S): 

To  assist  officials  and  employees  of 
the  Navy  in  their  official  duties  related 
to  the  management,  supervision,  and 
administration  of  both  active  duty  and 
retired  naval  officers,  and  in  the 
operation  of  personnel  affairs  and 
functions. 


MMITINC  USES  OF 

TUB  awfM  MGUIIMNQ 


OF  SUCH  USES: 


The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy'9  compilation  of 
system  of  record  notices  apply  to  this 
system. 

FOUOES  AND  FNACnCES  FOR  STONINQ, 
RETIMEVINO,  ACCE8SWIO.  NCTAINIHa,  AND 
DtSFOSINO  OF  NECOnOS  IN  THE  system: 

STONAQE 

Automated  records  are  stored  on 
magnetic  tapes,  disks,  and  drums. 
Printed  reports  and  other  paper 
documents  supporting  the  system  are 
stored  in  authorized  personnel  areas 
only. 

RETIHEVAaiUTY:  ' 

Name  and  Social  Security  Number. 

SAFEQUAROS: 

Within  the  computer  center,  controls 
have  been  established  to  disseminate 
computer  output  over  the  counter  only  to 
authorized  users.  Specific  procedures 
are  also  in  force  for  the  disposal  of 
computer  output.  Output  materials  in  the 
sensitive  category,  i.e.,  inadvertent  or 
unauthorized  disclosure  that  would 
result  in  harm,  embarrassment 
inconvenience  or  imfaimess  to  the 
individual,  will  be  shredded.  Computer 
files  are  kept  in  a  secure,  continuously 
manned  area  and  are  accessible  only  to 
authorized  computer  operators, 
programmers,  enlisted  management, 
placement,  and  distributing  personnel 
who  are  directed  to  respond  to  valid, 
official  request  for  data.  These  accesses 
are  controlled  and  monitored  by  the 
security  system. 

RETENTION  AND  DISPOSAU 

Automated  records  are  retained  for 
periods  that  range  &om  one  month  to 
permanent,  and  are  to  numerous  to  list 
in  this  notice.  For  more  speciflc 
information,  contact  the  system 
manager. 


5  U.S.C.  301.  Departmental 
Regulations  and  Executive  Order  9397. 


SYSTEM  MANAOER(S)  AND  i 

Chief  of  Naval  Personnel  (Pers  06), 
Naval  Military  Personnel  Command. 
Department  of  the  Navy,  Washington, 
DC  20370-5000. 


NOTIFICATION  PROCEDURE: 

Active  duty  officers/officer 
candidates  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  06).  Navy 
Department.  Washington,  DC  20370- 

50oa 

Naval  reserve  and  retired  officers 
seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  shall  address  written 
inquiries  to  the  Commanding  Officer, 
Naval  Reserve  Personnel  Center  (ATTN: 
Privacy  Act  Coordinator).  New  Oirleans, 
LA  70149-7800. 

Written  request  should  contain  full 
name.  Social  Security  Number,  rank, 
status,  and  signature  of  requester. 

RECORD  ACCESS  FROCEDUREI. 

Acting  duty  officers/officer 
candidates  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06).  Navy  Department, 
Washington.  DC  20370-5000. 

Naval  reserve  and  retired  officers 
seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  shall  address  written 
inquiries  to  the  Commanding  Officer^ 
Naval  Reserve  Personnel  Center  (ATTN: 
Privacy  Act  Coordinator).  New  Orleans, 
LA  70149-7800. 

Written  request  should  contain  full 
name.  Social  Security  Number,  rank, 
status,  and  signature  of  requester. 

CONTESTMM  RECORD  FROCEOURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEOORIBS: 

Official  records  of  professional 
qualifications  and  education 
instituticms. 


EXEMFTIONI 

None. 

« 

N01306-1  * 

System  name: 

Enlisted  Development  and 
Distribution  Support  System  (51 FR 
18107.  May  16. 1986). 

Changes: 
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System  location: 

Delete  entry  and  replace  with 
"Primary  system  is  located  at  the  Bureau 
of  Naval  Personnel,  Navy  Department, 
Washington,  DC  20370-5000. 

Secondary  systems  are  located  at  the 
Enlisted  Personnel  Management  Center, 
New  Orleans,  LA  70159-7900  and  Naval 
Reserve  Personnel  Center,  Naval 
Support  Activity  (East  Bank),  Building 
603,  New  Orleans,  LA  70149-7800." 

Authority  for  maintenance  of  the 
system: 

Add  to  the  end  of  the  entry  ";  10 
U.S.C.  5013;  and  Executive  Order  9397." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  users: 

Delete  first  two  paragraphs. 

*       *       *       .*       *     . 

Storage: 

In  paragraph  one,  lines  two  and  three, 
delete  the  phrase  "and  on  punched 
cards." 


Safeguards: 

In  line  one,  delete  the  phrase  "and^ 
punched  card". 

System  managerfsj  and  address: 

Delete  entry  and  replace  with  "Chief 
of  Naval  Personnel  (Pers  06],  Navy 
Department.  Washington.  DC  20370- 
5000." 

Notification  procedure: 

■  Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  either  the 
Chfef  of  Naval  Personnel  (Pers  06],  Navy 
Department,  Washington,  DC  20370- 
5000;  or,  for  Training  and  Administration 
of  Reser\'e  personnel:  to  the 
Commanding  Officer,  (ATTN:  Privacy 
Act  Coordinator]  Naval  Reserve 
Personnel  Center,  Naval  Support 
Activity  (East  Bank),  Building  603.  New 
Orieans,  LA  70149-7800. 

The  letter  should  contain  full  name. 
Social  Security  Number  (and/or  eiilisted 
service  number),  rate,  military  statiis, 
and  signature  of  the  requester. 

The  individual  may  visit  the 
Commander,  Naval  Military  Personnel 
Command,  Arlington  Annex  (FOB  #2), 
room  1066.  Washington,  DC  for 
assistance  records  located  in  that 
building;  or  the  Training  and 
Administration  of  Reserve  personnel 


may  visit  the  Commanding  Officer 
(Privacy  Act  Coordinator),  Naval 
Support  Activity  (East  Bank),  Building 
603,  New  Orleans,  LA  70149-7800.  Proof 
of  identification  will  consist  of  Military 
Identification  Card  for  persons  having 
such  cards,  or  other  picture-bearing 
identification." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  either  the 
Chief  of  Naval  Personnel  (Code  06], 
Navy  Department,  Washington,  DC 
.  20370-5000;  or,  for  Training  and 
Administration  of  Reserve  personnel:  to 
the  Commanding  Officer,  (ATTN: 
Privacy  Act  Coordinator)  Naval  Reserve 
Personnel  Center,  Naval  Support 
Activity  (East  Bank],  Building  603,  New 
Orleans,  LA  70149-7800. 

The  letter  should  contain  full  name, 
'Social  Security  Number  (and/or  enlisted 
service  number],  rate,  military  status, 
and  signature  of  the  requester. 

The  individual  may  visit  the 
Commander,  Naval  Military  Personnel 
Command,  Arlington  Annex  (FOB  #2), 
room  1066,  Washington.  DC  for 
assistance  with  records  located  in  that 
building;  or  the  Training  and 
Administration  of  Reserve  personnel 
may  visit  the  Commanding  Officer 
(Privacy  Act  Coordinator],  Naval 
Support  Activity  (East  Bank),  Building 
603,  New  Orieans,  LA  70149-7800.  Proof 
of  identification  will  consist  of  MiUtary 
Identification  Card  for  persons  having 
such  cards,  or  other  picture-bearing 
identification." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 

Record  source  categories: 

Delete  entry  and  replace  with 
"Personnel  service  jackets, 
correspondence,  official  records  of 
professional  qualifications,  and 
educational  institutions." 


tVSTIM  location: 

Primary  system  is  located  at  the 
Bureau  of  Naval  Personnel,  Navy 
Department  Washington,  DC  20370- 
5000. 

Secondary  systems  are  located  at  the 
Enlisted  Personnel  Management  Center, 
New  Orleans,  LA  70159-7900  and  Naval 
Reserve  Personnel  Center,  Naval 
Support  Activity  (East  Bank),  Building 
603.  New  Orleans,  LA  70149-7800. 

CATcoomcs  OF  MonnouiiLS  covmw  ev  tm 


All  Navy  enlisted  personnel:  active, 
inactive,  reserve,  fleet  reserve,  and 
retired. 

CATCoomcs  OF  MCOHDS  m  THE  tvsmt: 

Correspondence  and  records  in  both 
automated  and  non-automated  form 
concerning  classification,  assignment, 
distribution,  advancement,  performance, ' 
retention,  reenlistment,  separation, 
training,  education,  morale,  personal 
affairs,  benefits,  entitlements,  and 
administration  of  Navy  military 
personnel. 

AUTHOmrV  TON  MAINTENANCt  OP  THl 
tVSTIM: 

5  U.S.C.  301.  Departmental 
Regulations;  10  U.S.C.  5013;  and 
Executive  Order  9397. 

niivosK(s): 

.  To  assist  Navy  officials  and 
employees  in  the  initiation, 
development,  implementation  of  policies 
pertaining  to  enlisted  personnel 
assignment,  placement,  retention,  career 
enhancement,  and  motivation,  and  other 
career  related  matters,  in  order  to  meet 
manpower  allocations  and 
requirements. 

ROUTINK  uses  OF  RCCOMDS  MAHiTAINCO  IN 
THC  SYSTEM,  INCUNNNQ  CATEOOWES  OF 
MEM  AND  THE  FUNMen  OF  SUCH  uses: 


N01306-1 


Enlisted  Development  and 
Distribution  Support  System. 


The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
system  of  record  notices  apply  to  this 
system. 

FOUCICS  AND  FNACnCn  FON  tTOMNO, 
NCTMSVINQ,  ACCmiNOi  RKTAININa,  AND 
DISFOSINO  OF  NICONOS  M  TNI  eVSTIM: 

STORAQC: 

Automated  records  may  be  stored  on 
magnetic  tapes,  disc,  and  drums.  Manual 
records  may  be  stored  in  paper  file 
folders,  microfiche,  or  microfilm. 

NETMCVABHJTV: 

Automated  records  may  be  retrieved 
by  Social  Security  Number  and/or 
name.  Manual  records  may  be  retrieved 
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by  name,  Social  Security  Number,  or 
enlisted  service  number. 


SAFEOUAROe: 

Computer  processing  facilities  and 
terminals  are  located  in  restricted  areas 
accessible  only  to  authorized  persons 
that  are  properly  screened,  cleared,  and 
trained.  Manual  records  and  computer 
printouts  are  available  only  to 
authorized  personnel  having  a  need  to 
know. 

RETENTIOH  AND  OtSMMAU  | 

Records  are  generally  maintained 
until  superseded  or  for  a  period  of  two 
years  and  then  disposed  of  by  burning 
or  shredding. 

SYSTEM  HANAOEII(S)  AND  AOOMESS: 

Chief  of  Naval  Personnel  (Pers  06), 
Navy  Department,  Washington,  DC 
20370-5000. 


NonncATiON  mocEotme 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  either  the 
Chief  of  Naval  Personnel  (Pers  06),  Navy 
Department,  Washington,  DC  20370- 
5000;  or,  for  Training  and  Administration 
of  Reserve  personnel:  to  the 
Commanding  Officer,  (ATTN:  Privacy 
Act  Coordinator)  Naval  Reserve 
Personnel  Center,  Naval  Support 
Activity  (East  Bank),  Building  603,  New 
Orleans.  LA  70149-7800. 

The  letter  should  contain  full  name. 
Social  Security  Number  (and/or  enlisted 
service  number),  rate,  military  status, 
and  signature  of  the  requester. 

The  individual  may  visit  the 
Conunander,  Naval  Military  Persoimel 
Command,  Arlington  Annex  (FOB  #2), 
room  1066,  Washington.  DC  for 
assistance  with  records  located  in  that 
building;  or  the  Training  and 
Administration  of  Reserve  personnel 
may  visit  the  Commanding  Officer 
(Privacy  Act  Coordinator),  Naval 
Support  Activity  (East  Bank).  Building 
603,  New  Orleans.  LA  70149-7800.  Proof 
of  identification  will  consist  of  Military 
IdentiHcaticn  Card  for  persons  having 
such  cards,  or  other  picture-bearing 
identification. 

NECORO  ACCESS  PflOClOURES: 

Individuals  seeking  to  determine 
whfi'.her  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  either  the 
Chief  of  Naval  Personnel  (Code  06). 
Navy  Department. ^ifashington.  DC 
20370-5000;  or,  for  Training  and 
Administration  of  Reserve  personnel:  to 
the  Commanding  Officer.  (ATTN: 
Privacy  Act  Coordinator]  Naval  Reserve 
Personnel  Center,  Naval  Support 


Activity  (East  Bank),  Building  603,  New 
Orleans,  LA  70149-7800. 

The  letter  should  contain  full  name. 
Social  Security  Number  (and/or  enlisted 
service  number),  rate,  military  status,  an 
signature  of  the  requester. 

The  individual  may  visit  the 
Commander,  Naval  Military  Persoimel 
Command,  Arlington  Annex  (FOB  #2). 
room  1066,  Washington,  DC  for 
assistance  records  located  in  that 
building;  or  the  Training  and 
Administration  of  Reserve  personnel 
may  visit  the  Commanding  Officer 
(Privacy  Act  Coordinator),  Naval    . 
Support  Activity  (East  Bank),  Building 
603,  New  Orleans,  LA  70149-7800.  Proof 
of  identification  will  consist  of  Military 
Identification  Card  for  persons  having 
such  cards,  or  other  picture-bearing 
identification. 

COMTESTINQ  RCCOflO  PftOCEDUftES; 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECOHD  SOIWCE  CATEOCMES: 

Personnel  service  jackets, 
correspondence,  official  records  of 
professional  qualifications,  and 
educational  institutions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  92-1031  Filed  1-22-92;  8:45  am) 
b:ujno  cooe  3ti»-ti-« 


Privacy  Act  of  1974;  Amend  Record 
System  Notices 

agency:  Department  of  the  Navy. 
ACTION:  Amend  record  system  notices. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  six  existing  system 
of  records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974.  as  amended  (5  U.S  C  552a).  The 
specific  changes  are  set  forth  below 
followed  by  the  system  notices  as 
amended. 

DATES:  The  actions  will  be  effective 
February  24, 1992.  unless  comments  are 
received  that  result  in  a  contrary 
determination. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Gwendolyn  Aitken.  Head,  PA/ 
FOL\  Branch,  Office  of  the  Chief  of 
Naval  Operations  (OP-09B30), 
Department  of  the  Navy,  The  Pentagon. 
Washington,  DC  20350-2000.  Telephone 
(703)  614-2004. 


SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974.  as  amended.  (5 
U.S.C.  552a)  were  published  in  the 
Federal  Regista  as  foOows: 

51  FR  12908.  Apr.  18, 1986 

51  FR  18086.  May  18, 1986  {DOti  Compilation 

changes  foUow) 
51  FR  19884,  )un.  3. 1988 
51  FR;30377,  Aug.  26, 1986 
51  FR  30393,  Aug.  28, 1988 

51  FR  45931.  Dec.  23. 1986 
52FR  2147.  Jan.  2a  1987 

52  FR  2149.  Jan.  20. 1987 
52  FR  8500.  Mar.  18, 1987 
62  FR  ISSaa  Apr.  29, 1987 
52  FR  22671.  )un.  15, 1987 

52  FR  45846,  Dec  2. 1937 

53  FR  1724a  May  16, 1988 
53  FR  21512.  )un.  8, 1988 
53  FR  25363.  Jul.  6. 1988 
53  FR  39499,  Oct  7, 1988 

53  FR  41224,  Oct.  20, 1988 

54  FR  8322,  Feb.  28. 19W 
54  FR  14378.  Apr.  11, 1989 
54  FR  32882,  Aug.  9, 1989 
54  FR  40160,  Sep.  29, 1989 
54  FR  41495,  Oct.  ia  1989 
54  FR  43453.  Oct.  25, 1989 
54  FR  40781,  Oct.  31, 1989 
54  FR  48131,  Nov.  21. 1989 
54  FR  51784,  Dec.  18, 1988 

54  FR  52978,  Dec  28, 1989 

55  FR  219ia  May  30, 1990  (Navy  MaQing 
.   Addresses) 

55  FR  3793a  Sep.  14, 1990  '  , 

55  FR  42758,  Oct.  23, 1990 
55  FR  47303,  Nov.  14. 1990 
55  FR  48678,  Nov.  21, 1990 

55  FR  53187,  Dec  27, 1990 

56  FR  424,  Jan.  4, 1991 

56  FR  12721,  Mar.  27, 1991 

56  FR  27503,  Jun.  14, 1991 

56  FR  28144,  Jua  19, 1991 

58  FR  31394,  Jul.  la  1991  (DoD  Updated 

indexes) 
56  FR  40877,  Aug.  16, 1991 
58  FR  46167,  Sep.  la  1901 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privaqf 
Act  of  1974,  (5  U.S.C.  552a).  wduch 
requires  the  submission  of  altered 
systems  reports. 

Dated:  January  17, 1992. 

L.M.Bynuiii. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defetue. 

N0185O-1 

System  name: 

Origins  of  Disabilities  for  Retired 
Military  Members  (51  FR  16125,  May  16, 
1986). 

Changes: 
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System  location: 

Delete  "12"  in  line  two  and  replace 
with  "32". 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Assistant  Judge  Advocate  General  (Civil 
Law].  Office  of  the  Judge  Advocate 
General.  Department  of  the  Navy,  200 
Stovall  Street.  Alexandria,  VA  22332- 
2400. 

The  request  should  contain  the  full 
name  of  the  individual  concerned  and 
the  approximate  date  on  which  relief 
was  requested.  Written  request  must  be 
signed  by  the  requesting  individual. 
Visits  may  be  made  to  the  Civil  Affairs 
Division  (Code  32).  Office  of  the  Judge 
Advocate  General.  Room  9N11.  Hoffman 
Building  II,  200  Stovall  Street. 
Alexandria,  VA  22332-2400.  Armed 
Forces'  identification  card  or  state 
driver's  license  is  required  for 
identification." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Assistant  Judge 
Advocate  General  (Civil  Law),  Office  of 
the  Judge  Advocate  General, 
Department  of  the  Navy,  200  Stovall 
Street,  Alexandria,  VA  22332-2400. 

The  request  should  contain^the  full 
name  of  the  individual  concerned  and 
the  approximate  date  on  which  relief 
was  requested.  Written  request  must  be 
signed  by  the  requesting  individual. 
Visits  may  be  made  to  the  Civil  Affairs 
Division  (Code  32],  Office  of  the  Judge 
Advocate  General,  Room  QNll,  Hoffman 
Building  II,  200  Stovall  Street, 
Alexandria,  VA  22332-2400.  Armed 
Forces'  identification  card  or  %tate 
driver's  license  is  required  for 
identification." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  the 
"The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 


N0185O-1 
SYSTEM  NAMC: 

Origins  of  Disabilities  for  Retired 
Military  Members. 

SYSTEM  location: 

Office  of  the  Judge  Advocate  General 
(Code  32),  Department  of  the  Navy,  200 
Stpvall  Street,  Alexandria.  VA  22332- 
2400. 

CATEOOniES  OF  IMMVIDUiaS  COVEREO  BY  THE 

SYSTEM: 

Retired  or  former  members  of  the 
Navy  or  Marine  Corps  who  have  been 
placed  on  the  Temporary  Disability 
Retired  List  or  Permanent  Disability 
Retired  List  and  who  have  subsequently 
obtained  or  applied  for  Federal  civilian 
employment. 

CATEQOfMES  Of  RECOROS  IN  THE  SYSTEM: 

Requests  originated  by  individuals 
concerned  or  any  federal  agencies 
employing  such  individuals;  Chief, 
Bureau  of  Medicine  and  Surgery 
historical  narratives  and  opinions 
concerning  the  origins  of  disabilities  of 
individuals  on  whom  determinations 
have  been  requested;  copies  of  Judge 
Advocate  General  determinations;  and 
related  correspondence. 

authomty  for  maintenance  of  the 
system: 

5  U.S.C.  3502(a).  6303(a),  8332(c];  5 
U.S.C.  301,  Departmental  Regulations; 
and  44  U.S.C.  3101. 

PURPOSE(S): 

Information  is  used  as  the  basis  for 
determinations  concerning  the  eligibiUty 
of  individuals  to  certain  benefits 
connected  with  Federal  civilian 
employment  available  to  those  disabled 
in  combat  with  enemies  of  the  U.S.  or 
having  disabilities  caused  by 
instrumentalities  of  war  during  periods 
of  war. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCUNMNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Determinations  are  rendered,  upon 
request,  to  any  federal  agencies 
employing  members  who  retired  from 
the  naval  service  for  disability. 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
system  of  record  notices  also  apply  to 
this  system. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINO,  ACCESSmO,  RETANMNO  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAOE: 

Records  are  maintained  in  file  folders. 


RETRIEVABIUTV: 

By  name  of  individual. 

SAFEOUAROS: 

Files  are  maintained  in  file  cabinets 
under  the  control  of  authorized 
personnel  during  working  hours;  the 
office  space  in  which  the  file  cabinets 
are  located  is  locked  outside  official 
working  hours. 

RETENTION  ANO  disposal: 

Records  are  permanent  and  are 
retained  indefinitely  in  the  Office  of  the 
Judge  Advocate  General. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Civil  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  200  Stovall  Street,  Alexandria, 
VA  22332-2400. 

'NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  %vritten  inquiries  to  the 
Assistant  Judge  Advocate  General  (Civil 
law).  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy.  200 
Stovall  Street,  Alexandria,  VA  22332- 
2400. 

The  request  should  contain  the  full 
name  of  the  individual  concerned  and 
the, approximate  date  on  which  relief 
was  requested.  Written  request  must  be 
signed  by  the  requesting  individual. 
Visits  may  be  made  to  the  Civil  Affairs 
Division  (Code  32),  Office  of  the  Judge 
Advocate  General,  Room  QNll.  Hoffman 
Building  II,  200  Stovall  Street. 
Alexandria.  VA  22332-2400.  Armed 
Forces'  identification  card  or  state 
driver's  hcense  is  required  for 
identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Assistant  Judge 
Advocate  General  (Civil  Law).  Office  of 
the  Judge  Advocate  General, 
Department  of  the  Navy,  200  Stovall 
Street,  Alexandria,  VA  22332-2400. 

The  request  should  contain  the  full 
name  of  the  individual  concerned  and 
the  approximate  date  on  which  relief 
was  requested.  Written  request  must  be 
signed  by  the  requesting  individual. 
Visits  may  be  made  to  the  Civil  Affairs 
Division  (Code  32),  Office  of  the  Judge 
Advocate  General,  room  9N11,  Hoffman 
Building  II.  200  Stovall  Street, 
Alexandria,  VA  22332-2400.  Armed 
Forces'  identification  card  or  state 
drive's  license  is  required  for 
identification. 
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COKTCSTMO  RCCONO  PftOCEDUKES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701:  or  may  be  obtained  from  the  system 
manager. 

NECONO  SOUNCC  CATEQOIIKS: 

Employment  information  in  the 
system  is  submitted  by  the  individuals 
concerned  or  the  federal  agencies 
employing  them.  Medical  information  in 
the  system  is  obtained  from  the 
individuals'  medical  records,  physical 
evaluation  board  records,  and  service 
records. 

EXEMPTIONS  CUUMBD  MM  TMC  SVSTBH: 

None. 
N05M1-1 

System  name: 

Legal  Services  Management 
Information  System  (51  FR  18165.  May 
16. 1988). 

Changes: 

System  name: 

Delete  entry  and  replace  with  "JAG 
Management  Information  System 
(JAGMIS)." 

System  location: 

Delete  entry  and  replace  v^th  "Naval 
Legal  Service  Command,  200  Stovall 
Street.  Alexandria.  VA  22332>2400; 
Naval  Legal  Service  Offices;  Naval 
Legal  Service  Office  Detachments: 
Naval  Legal  Service  Branch  Offices;  and 
any  other  Naval  Legal  Offices  providing 
legal  assistance  services.  OfHcial 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
system  of  record  notices." 

Categories  of  individuals  covered  by  the 
system:  j 

Add  the  following  to  the  end  of  the 
first  sentence  "Service  members  who 
are  pending  courts-martial, 
administrative  separation  proceedings, 
nonjudicial  punishment  proceedings,  or 
who  have  sought  advice  or  counseling  or 
other  representational  services  from  a 
Naval  Legal  Service  Office.  Detachment, 
or  Branch  Office.  Authorized  military 
and  civilian  personnel  and  dependents 
who  have  sought  legal  assistance, 
advice  or  counseling  or  other 
representational  services  from  Naval 
Legal  Service  Offices  or  Detachments 
and  any  command  with  a  legal 
assistance  office." 


U  VII 


Categories  of  records  in  the  system: 

Delete  the  phrase  at  the  beginning  of 
subparagraph  (2).  "Case  Analysis  and 
Tracking  System  (CATS):  CATS"  and 
replace  with  "Judge  Advocate  General 
Management  Information  System 
OAGMIS):  JAGMIS." 

Add  to  end  of  the  subparagraph  'This 
information  may  also  be  entered  into  the 
JAGMIS  system  by  the  office  rendering 
the  service."  Delete  the  words  "service 
number"  in  line  12  and  replace  with 
"Social  Security  Number." 

Authority  for  maintenance  of  the 
system: 

Add  ";  and  Executive  order  9397."  to 
the  end  of  the  entry. 

Purpose(s): 

Delete  entry  and  replace  with  "To 
process  courts-martials  and  render  legal 
assistance  and  advice  to  naval 
personnel  and  their  dependents.  Naval 
Legal  Service  Offices  and  legal 
assistance  offices  will  use  the  data  for 
internal  management  purposes,  such  as 
court  scheduling  and  counsel 
assignment  information,  and  generating 
monthly  workload  productivity  and 
statistical  reports." 

Storage: 

Delete  entry  and  replace  with 
"Military  justice,  legal  assistance,  and 
personal  representation  case  files  are 
stored  in  file  cabinets.  Case  data  for 
each  of  these  categories  which  is 
entered  into  theJAGMIS  computer 
system  is  maintained  on  computer  hard 
disks." 

Retrievability: 

Delete  entry  and  replace  with 
"Military  justice,  legal  assistance,  and 
personal  representation  case  and  card 
files  are  retrieved  by  name  of  client  or 
accused.  Case  information  in  the 
JAGMIS  system  is  retrieved  by  the  name 
of  the  client  or  accused  or  by  assigned 
case  number." 

Safeguards: 

Delete  the  last  two  sentences  and 
replace  with  "Information  in  the 
JAGMIS  system  is  stored  on  computer 
hard  disks  which  are  afforded  the  sane 
physical  protection  afforded  to  manual 
records/cards.  Additionally,  computers 
containing  JAGMIS  information  are 
protected  by  individual  operator 
passwords  to  preclude  access  by 
unauthorized  personnel." 

Retention  and  disposal: 

Add  the  following  to  the  beginning  of 
the  entry  "Manual  records,  cards,  and 
case  files".  After  the  first  sentence,  add 


"JAGMIS  records,  maintained  since  July 
1985,  ere  retained  indefinitely." 
*        •        *        •        • 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Assistant  Judge  Advocate  General  (Civil 
Law).  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  200 
Stovall  Street.  Alexandria.  VA  22332- 
2400.  for  legal  assistance  card  files: 
Deputy  Assistant  Commander.  Naval 
Legal  Service  Command  (Management 
and  Plans),  200  Stovall  Street, 
Alexandria,  VA  22332-2400,  for  case 
files. 

The  written  request  should  include 
full  name  and  must  be  signed  by  the 
requesting  individual." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Assistant  Judge 
Advocate  General  (Civil  Law),  Office  of 
the  Judge  Advocate  General. 
Department  of  the  Navy,  200  Stovall 
Street.  Alexandria.  VA  22332-240a  for 
legal  assistance  card  files;  Deputy 
Assistant  Commander,  Naval  Legal 
Service  Command  (Management  and 
Plans).  200  Stovall  Street  Alexandria. 
VA  22332-2400.  for  case  files. 

The  written  request  should  include 
full  name  and  must  be  signed  by  the 
requesting  individual.  Requests  from 
individuals  should  be  addressed  to  the 
system  manager.  Written  requests  for 
access  should  contain  the  full  name  of 
the  individual,  current  address  and 
telephone  number,  and  the  serial  code  of 
any  prior  correspondence  received  from 
this  office  pertaining  to  the  request  For 
personal  visits,  the  individual  should  be 
able  to  provide  some  acceptable 
identification,  e.g.,  driver's  license,  etc.,  __ 
and  give  some  verbal  information  that 
could  be  verified  in  the  file." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 
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Becord  source  categories: 

In  the  first  sentence,  delete  the  word 
"card"  and  replace  with  "legal 
assistance  records".  Insert  tiie  following 
sentence  before  the  last  sentence  of  the 
section,  "Information  regarding  personal 
representation  services  is  provided  by 
the  cUent,  by  the  commanding  officer  of 
the  individual  being  processed,  and  by 
administrative  personnel  of  the  Naval 
Legal  Service  Office." 

« 

N05801-1 
SYSTEM  NAMC 

JAG  Management  Information  System 
OAGMIS). 

SYSTEM  location: 

Naval  Legal  Service  Command,  200 
Stovall  Street.  Alexandria.  VA  22332- 
2400;  Naval  Legal  Service  Offices;  Naval 
Legal  Service  Office  Detachments; 
Naval  Legal  Service  Branch  Offices;  and 
any  other  Naval  Legal  Office  providing 
legal  assistance  services.  Official 
mailing  addresses  are  pubUshed  as  an 
appendix  to  the  Navy's  compilation  of 
system  of  record  notices. 

CATEOOmsS  Of  INDIVIOUALS  COVERCO  RY  THE 
SYSTEM: 

Service  members  who  are  pending 
courts-martial,  administrative 
separation  proceedings,  nonjudicial 
punishment  proceedings,  or  who  have 
sought  advipe  or  counseling  or  other 
representational  services  from  a  Naval 
Legal  Service  Office.  Detachment,  or 
Branch  Office.  Authorized  miUtary  and 
civilian  personnel  and  dependents  who 
have  sought  legal  assistance,  advice  or 
counseUng  or  other  representational 
services  from  Naval  Legal  Service 
Offices  or  Detachments  and  any 
command  with  a  legal  assistance  office. 

CATEOORIES  OF  RECOUDS  IN  THE  SYSTM: 

(1)  Legal  Assistance  Card  Files.  Legal 
assistance  card  files  typically  contain 
client  identification  inJFormation,  e.g., 
name,  address,  duty  station,  telephone 
numbers,  eta.  dient  description  of  legal 
problem,  attorney  classification  of 
problem,  and  attorney  time  expended. 

(2)  Judge  Advocate  General 
Management  Information  System 
(JAGMIS):  JAGMIS  records  contain 
identification  information  about  the 
individual  being  courts-martialed  such 
es  name;  rank/rate;  Social  Security 
Number;  organizational  information, 
sach  as  Convening  Authority  and 
Supervisory  Authority;  information 
relevant  to  internal  management  of  the 
Legal  Service  Office,  such  as  dates  of 
receipt,  docketing,  trial,  and  transcript 
completion;  identities  of  coimsel  and 


military  judge:  infonnation  on  the 
charges  of  which  convicted,  if  any, 
sentence  adjudged:  and  other 
information  describing  overall  case 
management  and  processing.  This 
hiformation  may  also  be  entered  into  the 
JAGMIS  system  by  the  office  rendering 
service. 

(3)  Legal  Assistance  and  Personal 
Representation  Client  Records:  File 
contains  ID  information  about  the 
individual  seeking  legal  advice  such  as 
name,  address,  duty  station,  telephone 
number,  type  of  assistance  requested, 
results  of  any  hearing  involved,  and 
attorney  time  expended. 

AUTHOMTY  MR  MAINTBNANCt  or  THE 
SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  Manual  of  the  Judge 
Advocate  General;  44  U.S.C  3101;  and 
Executive  Order  9397. 

MIIP08E(S): 

To  process  courts-martials  and  render 
legal  assistance  and  advice  to  naval 
personnel  and  their  dependents.  Naval 
Legal-Service  Offices  and  legal 
assistance  offices  will  use  the  data  for 
internal  management  purposes,  such  as 
court  scheduling  and  counsel 
assignment  information,  and  generating 
monthly  workload  productivity  and 
statistical  reports. 

ROUTINE  USES  OP  RECORDS  MAMTAINED  IN 
THE  SYSTEM,  HtCUNMNO  CATEOORIES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
system  of  record  notices  apply  to  this 
system.  '• 

POUCWS  AND  PRACTWaS  POR  ST0R10, 

RrntiEviNO,  AccassMO,  retanmno,  and  ' 
dispostno  op  records  in  the  system: 

storage: 

Military  justice,  legal  assistance,  and 
personal  representation  case  files  are 
stored  in  file  cabinets.  Case  data  is 
entered  into  the  JAGMIS  computer 
system  which  is  maintained  on 
computer  hard  disks. 

retrievabiuty: 

Military  justice,  legal  assistance,  and 
personal  representation  case  and  card 
files  are  retrieved  by  name  of  client  or 
accused.  Case  information  in  the 
JAGMIS  system  is  retrieved  by  the  name 
of  the  client  or  accused  or  by  assigned 
case  number. 

SAPEOUARDS: 

Manual  records/cards  are  maintained 
in  file  cabinets  or  other  storage  devices 
under  the  control  of  authorized 
personnel  during  working  hoiua;  the 


office  space  in  which  the  file  cabinets 
and  storage  devices  are  located  is 
locked  outside  of  official  working  hours 
Information  in  the  JAGMIS  system  is 
stored  on  computer  hard  disks  which 
are  afforded  the  same  physical 
protection  afforded  to  manual  records/ 
cards.  Additionally,  computers 
containing  JAGMIS  information  are 
protected  by  individual  operator 
passwords  to  preclude  access  by 
unauthorized  personnel. 


Manual  records,  cards,  and  case  files 
are  retained  for  two  years  after 
completion  of  the  case,  they  destroyed. 
JAGMIS  records,  maintained  since  July 
1985,  are  retained  indefinitely. 

SYSTEM  MANA0ER(S)  AND  AOORESS: 

.  Assistant  Judge  Advocate  General 
(Civil  Law],  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  200  Stovall  Street,  Alexandria, 
VA  22332-2400,  for  legal  assistance  card 
files.  Deputy  Assistant  Commander, 
Naval  Legal  Service  Command 
(Management  and  Plans),  200  Stovall 
Street,  Alexandria,  VA  22332-240a  for 
case  files. 

N0T1PICATI0N  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Assistant  Judge  Advocate  General  (Civil 
Law],  Office  of  the  Judge  Advocate 
General  Department  of  the  Navy,  200 
Stovall  Street.  Alexandria,  VA  22332- 
2400,  for  legal  assistance  card  files; 
Deputy  Assistant  Commander,  Naval 
Legal  Service  Command  (Management 
and  Plans),  200  Stovall  Street 
Alexandria,  VA  22332-2400,  for  case 
files. 

The  written  request  should  include 
full  name  and  must  be  signed  by  the 
requesting  individual. 

record  access  procedures: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Assistant  Judge 
Advocate  General  (Civil  Law],  Office  of 
the  Judge  Advocate  General, 
Department  of  the  Navy,  200  Stovall 
Street,  Alexandria,  VA  22332-240a  for 
legal  assistance  card  files;  Deputy 
Assistant  Commander,  Naval  Legal 
Service  Command  (Management  and 
Plans),  200  Stovall  Street,  Alexandria. 
VA  22332-2400,  for  case  files. 

"The  written  request  should  include 
full  name  and  must  be  signed  by  the 
requesting  individual.  Requests  from 
individuals  should  be  addressed  to  the 
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system  manager.  Written  requests  for 
access  should  contain  the  full  name  of 
the  individual,  current  address  and 
telephone  number,  and  the  serial  code  of 
any  prior  correspondence  received  from 
this  office  pertaining  to  the  request.  For 
personal  visits,  the  individual  should  be 
able  to  provide  some  acceptable 
identification,  e.g.,  driver's  license,  etc., 
and  give  some  verbal  information  that 
could  be  verified  in  the  file. 

CONTESTINO  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701:  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Basic  information  contained  in  the 
legal  assistance  records  Hie  is  provided 
by  the  client.  Basic  information 
contained  in  the  courts-martial  files  is 
provided  by  the  Convening  Authority  for 
the  courts-martial,  the  attorneys  and 
military  judge  assigned  to  the  case,  and 
administrative  personnel  assigned  to  the 
Naval  Legal  Service  Office.  Information 
regarding  personal  representation 
services  is  provided  by  the  client,  by  the 
commanding  officer  of  the  individual 
l>eing  processed,  and  by  administrative 
personnel  of  the  Naval  Legal  Service 
Office.  Information  regarding  the 
ultimate  disposition  of  the  matter  is 
provided  by  the  attorney  rendering  the 
service. 

EXEMmONS  CUUMCO  FOR  THE  SYSTEM: 

None. 

NOsaio-i 

SYSTEM  NAME: 

Article  138  Complaint  of  Wrongs  (51 
FR 18167.  May  16. 1988). 

Changes: 


System  location: 

Delete  the  "13"  in  line  two  and 
replace  with  "32." 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  atraut  themselves  should 
address  written  inquiries  to  die 
Assistant  Judge  Advocate  General  (Civil 
Law),  Office  of  the  Judge  Advocate 
General.  Department  of  the  Navy,  200 
Stovall  Street  Alexandria.  VA  22332- 
2400. 


U  Ml 


The  written  request  should  contain 
full  name  and  the  approximate  date  the 
complaint  was  submitted  for  review  if 
known.  Written  requests  must  be  signed 
by  the  requesting  individual.  Personal 
visits  may  be  made  to  the  Civil  Law 
Division,  Office  of  the  Judge  Advocate 
General,  Room  9N11.  Hoffman  Building 
II,  200  Stovall  Street.  Alexandria,  VA 
22332-2400.  Individuals  making  such 
visits  should  be  able  to  provide  some 
acceptable  identification,  e.g.  Armed 
Forces  identification  card,  driver's 
license,  etc." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Assistant  Judge 
Advocate  General  (Civil  Law],  Office  of 
the  Judge  Advocate  General, 
Department  of  the  Navy,  200  Stovall 
Street,  Alexandria,  VA  22332-2400. 

The  written  request  should  contain 
full  name  and  the  approximate  date  the 
complaint  was  submitted  for  review  if 
known.  Written  requests  must  be  signed 
by  the  requesting  individual.  Personal 
visits  may  be  made  to  the  Civil  Law 
Division,  Office  of  the  Judge  Advocate 
General,  Room  9N11.  Hoffman  Building 
n.  200  Stovall  Street.  Alexandria,  VA 
22332-2400.  Individuals  making  such 
visits  should  be  able  to  provide  some 
acceptable  identification.  e.g.  Armed 
Forces  identification  card,  driver's 
license,  etc." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  fit)m  the  system 
manager." 

N05810-1 
SYSTEM  NAME: 

Article  138  Complaint  of  Wrongs. 

SYSTEM  LOCATION: 

Office  of  the  Judge  Advocate  General 
(Code  32),  Department  of  the  Navy,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2400.  Complaints,  three  years  old  or 
older,  are  stored  at  the  Federal  Records 
Center,  Suitland,  MD  20409. 

CATEOORIES  OF  INDIVIDUALS  COVERED  SY  THE 
SYSTEM: 

Active  duty  Navy  and  Marine  Corps 
personnel  who  have  submitted 
complaints  of  wrong  pursuant  to  Article 


138,  UCMJ,  which  have  been  forwarded 
to  the  Secretary  of  the  Navy  for  final 
review  of  the  complaint  and  the 
proceedings  had  thereon. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

The  complaint  and  all  proceedings 
had  thereon. 

AUTHORmr  FOR  MAINTENANCE  OF  TNC 
SYSTEM: 

Article  138,  Uniform  Code  of  Military    - 
Justice,  (10  U.S.C.  938). 

FURFOSE(S): 

Used  by  JAG  as  a  working  file  to 
review  and  make  recommendations  to 
the  Secretary  of  the  Navy  on  Article  138 

complaints. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVAMUTV: 

Files  are  kept  in  alphabetical  order 
according  to  last  name  of  the  individual 
concerned. 

SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
and  other  storage  devices  under  control 
of  authorized  personnel  during  working 
hours;  the  office  spaces  in  which  the  file 
cabinets  and  storage  devices  are  located 
is  locked  outside  office  working  hours. 

RETENTION  AND  DISPOSAL: 

Complaints  are  maintained  in  office 
for  three  years  and  then  forwarded  to 
the  Federal  Records  Center,  Suitland, 
MD  20409  for  storage. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Civil  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  200  Stovall  Street,  Alexandria, 
VA  22332-2400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Assistant  Judge  Advocate  General  (Civil 
Law),  Office  of  the  Judge  Advocate 
General,  Department  of  the  Navy,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2400. 
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The  written  request  should  contain 
full  name  and  the  approximate  date  the 
complaint  was  submitted  for  review  if 
known.  Written  requests  must  be  signed 
by  the  requesting  individual.  Personal 
visits  may  be  made  to  the  Civil  Law 
Division,  Office  of  the  Judge  Advocate 
General.  Room  9Nll,  Hoffiman  Building 
II.  200Stovall  Street.  Alexandria,  VA 
22332-2400.  Individuals  making  such 
visits  should  be  able  to  provide  somp 
acceptable  identification,  e.g.  Armed 
Forces  identification  card,  chlver's 
license,  etc. 

RCCOMO  ACCESS  PROCCOURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Assistant  Judge 
Advocate  General  (Civil  Law),  Office  of 
the  Judge  Advocate  General, 
Department  of  the  Navy,  200  Stovall 
Street,  Alexandria,  VA  22332-2400. 

The  written  request  should  contain 
full  name  and  the  approximate  date  the 
complaint  was  submitted  for  review  if 
known.  Written  requests  must  be  signed 
by  the  requesting  individual.  Personal 
visits  may  be  made  to  the  Civil  Law 
Division,  Office  of  the  Judge  Advocate 
General,  Room  9N11,  Hof&nan  Building 
II,  200  Stovall  Street.  Alexandria,  VA 
22332-2400.  Individuals  making  such 
visits  should  be  able  to  provide  some 
acceptable  identification,  e.g.  Armed 
Forces  identification  card,  driver's 
license,  etc.  The  agency's  rules  for 
access  to  records  may  be  obtained  from 
the  system  manager. 

coNTCsrmo  recoud  PROccoufies: 

The  Department  of -the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

The  records  are  comprised  of  the 
following  source  materials:  (1) 
Complaint  of  wroRgs;  (2)  results  of 
examination  into  complaint  of  wrongs 
by  the  general  courts-martial  authority; 
and  (3)  Hnal  review  action  by  the 
Secretary  of  the  Navy. 

EXEMmONS  CLANWED  FOR  THE  SYSTEM: 

None. 
N05810-2 

System  name: 

Military  Justice  Correspondence  File 
(54  FR  40168,  September  29, 1989). 


Changes: 

System  name: 

Add  "and  Information"  after 
"Correspondence" 
•        •        •        •        • 

Categories  of  individuals  covered  by  the 
system: 

At  end  of  last  sentence,  add  the  words 
"or  investigations." 

Categories  of  records  in  the  system: 

Delete  the  entire  entry  and  substitute 
with  "Filed  contain  background 
information  relevant  to  specific  military 
justice  cases  and  copies  of  incoming  and 
outgoing  correspondence  relating  to 
military  justice  cases." 

Purpose(s): 

Delete  the  phrase  "for  reference 
purposes"  in  lines  3  and  4,  and  replace 
with  ",  and  to  maintain  background 
information  on  military  justice  matters 
to  assist  in  responding  to  inquiries." 

Storage: 

Add  ",  binder-notebooks,  and 
computer  hard  drive  and  floppy  disks" 
to  the  end  of  the  entry. 

Retrievability: 

Delege  "Correspondence  is"  in  line  1 
and  replace  with  "Files  are."  Delete 
"correspondence"  in  line  4  and  replace 
with  "file.". 


Retention  and  disposal: 

Add  "Files  containing  background 
material  are  maintained  on  computer 
hard  drive  for  two  years  and  then 
purged."  to  the  end  of  the  entry. 

System  managerfsj  and  address: 

Delete  "200  Stovall  Street,  Alexandria, 
VA  22332-2400"  in  line  four  and  replace 
with  "Washington  Navy  Yard,  Building 
111,  Washington.  DC  20374-1111." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Criminal  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  Washington  Navy  Yard,  Building 
111,  Washington,  DC  20374-1111. 

Information  may  be  obtained  by 
written  request  stating  the  full  name  of 
the  individual  concerned.  Written 
requests  must  be  signed  by  the 
requesting  individual.  Personal  visits 
may  be  made  to  the  Criminal  Law 


Division,  Office  of  the  Judge  Advocate 
General  at  the  above  address. 
Individuals  making  such  visits  should  be 
able  to  provide  some  acceptable 
identification,  e.g..  Armed  Forces' 
identification  card,  driver's  license, 
etc.". 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Criminal  Law],  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  Washington  Navy  Yard,  Building 
111.  Washington.  DC  20374-1111. 

Information  may  be  obtained  by 
written  request  stating  the  full  name  of 
the  individual  concerned.  Written 
requests  must  be  signed  by  the 
requesting  individual.  Personal  visits 
may  be  made  to  the  Criminal  Law 
Division,  Office  of  the  Judge  Advocate 
General  at  the  above  address. 
Individuals  making  such  visits  should  be 
able  to  provide  some  acceptable 
identification,  e.g.,  Armed  Forces' 
identification  card,  driver's  license, 
etc.". 

Contesting  record  procedures: 

After  the  word  "appealing,"  in  line  3. 
insert  the  word  "initial". 

Record  source  categories: 

Delete  entry  and  replace  with 
"Records  in  this  system  are  compiled 
from  information  received  from  naval 
field  offices,  records  of  trial,  and 
correspondence." 


N05810-2 

SYSTEM  NAHC 

Military  Justice  Correspondence  and 
Information  File. 

SYSTEM  LOCATWN: 

Office  of  the  Judge  Advocate  General 
(Code  20),  Department  of  the  Navy, 
Washington  Navy  Yard,  Building  111, 
Washington,  DC  20374-1111. 

CATEOORIES  OF  INDIVIDUALS  COVERED  RV  THE 
SYSTEM: 

Active  duty,  retired,  and  discharged 
Navy  and  Marine  Corps  personnel  who 
Were  the  subject  of  military  justice 
proceedings  or  investigations. 


CATEOOMKSOF 


m  THE  system: 


Files  contain  background  information 
relevant  to  specific  military  justice 
cases,  and  copies  of  incoming  and 
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outgoing  correspondence  relating  to 
military  justice  cases. 

AUTMOmrV  FON  MAINTENANCE  OF  THE 
SVtTIM: 

5  U.S.C.  301.  Departmental 
Regulations. 

mRPOSE(S): 

To  provide  a  record  of  individual 
inquiries  and  JAG  responses  concerning 
military  justice  related  matters,  and  to 
maintain  background  information  on 
military  justice  matters  to  assist  in 
responding  to  inquiries.  | 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEQOMES  Of 
USERS  AND  THE  rURPOSCS  Of  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
system  notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  fOR  STORINQ, 
RETRIEVINa,  ACCESSING,  RETAININO,  AND 
DISFOSINO  Of  RECORDS  IN  THE  SVjSTEM: 

STORAGE:  I 

File  folders,  binder-notebooks,  and 
computer  hard  drive  and  floppy  disks. 

RETRIEV  ability: 

Files  are  kept  in  alphabetical  order 
according  to  the  last  name  of  the 
individual  who  is  the  subject  of  the  file. 


SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
and  other  storage  devices  under  the 
control  of  authorized  personnel  during 
working  hours;  the  office  space  in  which 
the  file  cabinets  and  storage  devices  are 
located  is  locked  outside  of  working 
hours. 


RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  office  for 
two  years  and  then  forwarded  to  the 
Federal  Records  Center.  Suitland.  MD 
20409  for  storage;  files  containing 
background  material  are  maintained  on 
computer  hard  drive  for  two  years  and 
then  purged. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Assistant  judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy.  Washington  Navy  Yard.  Building 

111.  Washington,  DC  20374-1111. 

I  . 
NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
'^Criminal  Law).  OfHce  of  the  Judge 
Advocate  General.  Department  of  the 
Navy,  Washington  Navy  Yard.  Building 
111.  Washington.  DC  20374-1111. 


(nformation  may  be  obtained  by 
written  request  stating  the  full  name  of 
the  individual  concerned.  Written 
requests  must  be  signed  by  the 
requesting  individual.  Personal  visits 
may  be  made  to  the  Criminal  Law 
Division.  Office  of  the  Judge  Advocate 
General  at  the  above  address 
Individuals  making  such  visits  should  be 
able  to  provide  some  acceptable 
identification,  e.g..  Armed  Forces' 
identification  card,  driver's  license,  etc 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Criminal  Law).  Office  of  the  Judge 
Advocate  General.  Department  of  the 
Navy,  Washington  Navy  Yard.  Building 
111.  Washington;  DC  20374-1111. 

Information  may  be  obtained  by 
written  request  stating  the  full  name  of 
the  individual  concerned.  Written 
requests  must  be  signed  by  the 
requesting  individual.  Personal  visits 
may  be  made  to  the  Criminal  Law 
Division.  Office  of  the  Judge  Advocate 
General  at  the  above  address. 
Individuals  making  such  visits  should  be 
able  to  provide  some  acceptable 
identification,  e.g..  Armed  Forces' 
identification  card,  driver's  license,  etc. 

CONTESTING  RECORD  PROCEDURE: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Records  in  this  system  are  compiled 
from  information  received  from  naval 
field  offices,  records  of  trial,  and 
correspondence. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05813-2 

SYSTEM  NAME: 

Courts-Martial  Case  Report  (51  FR 
18169,  May  16. 1986). 

Changes:  ^  - 


categories  of  individuals  covered  sy  the 

system: 

Delete  entry  and  replace  with 
"Individuals  having  appeared  before  a 
special  or  general  courts-martial." 


Storage: 

Delete  entry  and  replace  with 
"Computer  hard  disk  on  office  personal 
computer  by  circuit  and  fiscal  year." 

Safeguards: 

Delete  entry  and  replace  with 
"Personal  computer  is  located  in  office 
which  is  under  observation  during 
working  hours  and  is  locked  at  night. 
The  office  is  located  in  a  secure  building 
which  is  guarded  24-hours  a  day.  Access 
to  hard  disk  is  controlled  by  password 
and  is  restricted  to  personnel  having  a 
need  to  know." 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Database  contains  up  to  10  flscal  years 
of  information.  Prior  information  is 
purged  from  database. 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Circuit 
Military  Judge,  ATLANTIC  Judicial 
Circuit.  Navy-Marine  Corps  Trial 
Judiciary.  Washington  Navy  Yard. 
Washington.  DC  20374-2004.  Requesters 
should  provide  full  name,  branch  of 
service,  military  status,  where  stationed 
when  tried,  and  when  tried." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Circuit  Military 
Judge.  ATLANTIC  Judicial  Circuit. 
Navy-Marine  Corps  Trial  Judiciary. 
Washington  Navy  Yard,  Washington. 
DC  20374-2004.  Requesters  should 
provide  full  name,  branch  of  service, 
military  status,  where  stationed  when 
tried,  and  when  tried." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  'The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of. 
the  Navy  Instruction  5211.5;  32  CFR  part 
701:  or  may  be  obtained  from  the  system 
manager." 


N05813-2 
SYSTEM  NAME: 

Courts-Martial  Case  Report. 


UMI 
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svtTCM  location: 

Chief,  Navy-Marine  Corps  Trial 
Judiciary,  Washington  Navy  Yard, 
Washington.  DC  20374-2004. 

CATCOOmCS  or  INDIVIDUALS  COVKNCD  BV  TNi 


Individuals  having  appeared  before  a 
special  or  general  courts-martial. 

CATCOOMES  or  NKONOS  M  THi  SYSTEM: 

The  recording  of  the  Article  violation 
of  the  UCM],  the  plea,  the  finding,  the 
sentence  and  other  related  information 
concerning  the  trial. 

Aumomrv  for  maintcnancc  of  tnc 
system: 

S  U.S.C.  301,  Departmental 
Regulations. 

PUiiPOSE(s): 

To  formulate  status  reports  for  the 
Judge  Advocate  General. 

noutine  uses  of  reconds  maintained  m 
the  system.  mcludino  cateoories  of 
users  and  the  purposes  of  such  uses: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
system  of  record  notices  apply  to  this 
system. 

policies  and  practices  for  storino, 
retrmevma,  accessino,  hetainino  and 
disposinq  of  records  in  the  system: 

storaoe: 

Computer  hard  disk  on  office  personal 
computer  by  circuit  and  fiscal  year. 

rctrievabiuty: 
By  name  or  case  number.  ' 

SAFEQUAROS: 

Personal  computer  is  located  in  office 
which  is  under  observation  during 
woridng  hours  and  is  locked  at  night 
The  office  is  located  in  a  secure  building 
which  is  guarded  24-hours  a  day.  Access 
to  hard  disk  is  controlled  by  password 
and  is  restricted  to  persoimel  having  a 
need  to  know. 

RETENTION  AND  DISPOSAt: 

Database  contains  up  to  10  fiscal 
years  of  information.  Prior  information 
is  purged  from  the  database. 

SYSTEM  HANAOER(8)  AND  ADDRESS: 

Circuit  MiUtary  Judge,  ATLANTIC 
Judicial  Circuit,  Navy-Marine  Corps 
Trial  Judiciary,  Washington  Navy  Yard, 
Washington,  DC  20374-2004. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Circuit 
Military  Judge,  ATLANTIC  Judicial 


Circuit,  Navy-Marine  Corps  Trial 
Judiciary,  Washington  Navy  Yard, 
Washington,  DC  20374-2004.  Requesters 
should  provide  full  name,  branch  of 
service,  military  status,  where  stationed 
when  tried,  and  when  tried. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Circuit  Military 
Judge,  ATLANTIC  Judicial  Circuit, 
Navy-Marine  Corps  Trial  Judiciary, 
Washington  Navy  Yard,  Washington, 
DC  20374-2004. 

Requesters  should  provide  full  name, 
branch  of  service,  military  status,  where 
stationed  when  tried,  and  when  tried. 

CONTESTINO  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEOORIES: 

Military  Judge  of  respective 
individual's  courts-martial. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc  92-1636  Filed  1-22-02;  8:45  am] 

BILLMQ  COOC  3S10-01HI 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Teleconference  Meeting 

agency:  National  Assessment    ■ 
Governing  Board;  Education. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
furthcoming  meeting  of  the  National 
Assessment  Governing  Board's  Ad  Hoc 
Committee  on  the  Relationship  of  NAEP 
to  a  National  Examination  System, 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
date:  February  5, 1992. 
time:  11  a.m.  (E.T.) 

PLACE:  National  Assessment  Governing 
Board,  suite  7322, 1100  L  Street  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Truby,  Executive  Director,  National 
Assessment  Governing  Board,  suite 
7322, 1100  L  Street  NW.,  Washington, 


DC,  20005-4013.  Telephone:  (202)  957- 
6938. 

SUPPtEMENTARY  INPOIIMATWN:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  III-^  of  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988  (Pub. 
L  100-297),  20  U.S.C.  1221e-l). 

The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Educational  Statistics  on  pohcies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Educational  Progress,  and  to  develop 
specifications  for  the  design,  , 

methodology,  analysis,  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
The  National  Assessment  Governing 
Board's  Ad  Hoc  Committee  on  the 
Relationship  of  NAEP  to  a  National 
Examination  System  will  meet  on 
February  5. 1992  beginning  at  11  a.m. 
(ET).  The  purpose  of  this  meeting  is  to 
prepare  recommendations  for 
development  of  the  Board's  response  to 
two  reports  to  be  released  this  months 
one  by  the  National  Council  on 
Standards  and  Testing,  and  the  other  by 
the  National  Education  Goals  Panel. 

Because  this  is  a  teleconference 
meeting,  facilities  will  be  provided  so 
the  public  will  have  access  to  the 
Committee's  deliberations.  Records  are 
kept  of  all  Board  proceedings  and  are 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  National 
Assessment  Governing  Board,  Suite 
7322, 1100  L  Street  NW.,  Washington. 
DC,  from  6:30  a.m.  to  5  p.m. 

Dated:  January  17, 1992. 
Diane  Ravitch, 

Assistant  Secretary  and  Counselor  to  the 

Secretary. 

(FR  Doc  S2-1625  Filed  1-22-92;  8:45  am] 

MLLMQ  COOC  «M»-Ot-« 


Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

AOENCY:  Advisory  Committee  on 
Student  Financial  Assistance, 
Education. 

action:  Notice  of  partially  closed 
meeting. 
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summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  partially  closed  meeting  of 
the  Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Ck)mmittee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public. 

DATES  AND  TIMES:  January  30, 1992 
beginning  at  8:30  a.m.  and  ending  at  5 
p.m.;  and  January  31, 1992  beginning  at 
8:30  a.m.  and  ending  at  12  noon,  but 
closed  from  8:30  a.m.  to  9:30  a.m. 
ADDRESSES:  DeKalb  College,  North 
Campus.  Building  C,  Decatur.  Georgia 
30034. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Brian  K.  Fitzgerald,  Staff  Director. 
Advisory  Committee  on  Student 
Financial  Assistance,  room  4600,  ROB-3. 
7th  &  D  Streets.  SW.,  Washington.  DC 
20202-7582  (202)  708-7439. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  10050  (20  U.S.C.  1098).  The 
Advisory  Committee  is  established  to 
provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters, 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  and  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program.  The  Congress 
has  also  directed  the  Advisory 
Committee  to  provide  assistance  in 
preparing  for  the  reauthorization  of  the 
Fligher  Education  Act. 

The  Advisory  Committee  will  meet  in 
Decatur,  Georgia  on  January  30, 1992 
from  8:30  a.m.  to  5  p.m.,  and  on  January 
31,  from  6:30  to  12  noon.  The  meeting 
will  be  closed  to  the  pubUc  from  8:30 
a.m.  to  9:30  a.m.  to  elect  a  new  chairman 
and  discuss  other  personnel  matters. 
The  ensuring  discussions  will  relate  to 
internal  personnel  rules  and  practices 
and  will  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session,  and  such 
matters  are  protected  by  exemptions  (2) 
and  (6)  of  section  552(b)(c)  of  title  5 
U.S.C.  The  meeting  will  be  closed  under 
the  authority  of  section  10(d]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C  appendix  2)  and 


under  exemptions  (2J  and  (6)  of  section 
552(b)(c)  of  the  Government  Sunshine 
Act  (Pub.  L.  94-409). 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  title  5 
U.S.C.  552(b)  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

The  proposed  agenda  includes  (a)  an 
update  on  the  reauthorization  of  the 
Higher  Education  Act  and  impact 
analysis;  (b)  a  discussion  of  multiple 
data  entry  and  delivery  system  issues; 
and  (c)  an  Advisory  Committee  report 
and  regulatory  update. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Advisory  Committee  on  Student 
Financial  Assistance,  room  4600,  7th  and 
D  Streets,  SW.,  Washington,  DC  from 
the  hours  of  9  a.m.  to  5:30  p.m., 
weekdays,  except  Federal  holidays. 

Dated:  January  18. 1992. 
Brian  K.  Fitzgerald, 
Staff  Director, 

Advisory  Committee  on  Student  Financial 
Assistance. 
[FR  Doc.  92-1567  Filed  1-22-92;  8:45  am] 

MLUNG  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Wetlands  Invohfement  Notification  for 
Proposed  Construction  of  an  Industrial 
Waste  Landfill  at  the  Department  of 
Energy's  Y-12  Plant,  Oak  Ridge,  TN 

agency:  Department  of  Energy. 

action:  Notice  of  wetlands  involvement: 
reopening  of  comment  period. 

summary:  The  Department  of  Energy 
issued  a  notice  of  wetlands  involvement 
for  the  Proposed  Construction  of  an 
Industrial  Waste  Landfill  on  December 

27. 1991,  56  FR  67069.  The  comment 
period  was  scheduled  to  end  on  January 

13. 1992.  The  Department  has  decided  to 
reopen  the  comment  period  to 
accommodate  additional  comments  from 
the  public. 

DATES:  Comments  must  be  received  by 
February  7. 1992. 

ADDRESSES:  Send  comments  to:  joy  L. 
Sager,  Enviroiunental  Engineer,  Waste 
Management  and  K-25  Operations 
Division  (EW-92).  U.S.  Department  of 
Energy,  Post  OfHce  Box  2001.  Oak  Ridge. 
Tennessee  37831-8541,  phone  number 
(615)  576-0850.  Fax  comments  to:  (615) 
576-5333. 


Issued  at  Washington,  DC,  January  16, 
1992. 
Paul  D.  Grimm. 

Principal  Deputy  Assistant  Secretary  for 

Environmental  Restoration  and  Waste 

Management 

(FR  Doc.  92-1662  Filed  1-22-92;  8:45  amj 

nUJNQ  COK  MSO-OI-M 


Energy  Infonnation  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget.       ^^^ 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511,  44  U.S.C.  3501  et  seq.].  The 
listing  does  not  include  collections  of 
infonnation  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (a  DOE  component  which 
term  includes  the  Federal  Energy 
Regulatory  Commission  (FERC));  (2) 
Collection  number(s);  (3)  Current  OMB 
docket  number  (if  applicable);  (4) 
Collection  title;  (5)  Type  of  request,  e.g., 
new,  revision,  extension,  or 
reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  beneHt;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  February  24. 1992.  If  you 
anticipate  that  you  will  be  submitting    . 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
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Officer  may  be  telephoned  at  (Z02)  395- 
3084.  (Also,  please  notify  the  ElA 
contact  listed  below.) 

ADOncsscS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regxilatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  nmTHER  INFORMATION  AND  COFIEt 
OF  RCUEVANT  MATERIALS  CONTACT: 

Jay  Casselberry,  Office  of  Statistical 
Standards  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 

SUPPLEMENTARY  INFORMATION:  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Enei;gy  Information  Administration. 

2.  EIA-881(P). 
3.NA. 

4.  Farm  Energy  Consumption  Survey 
Pretest. 

5.  New. 

6.  One-time. 

7.  Voluntary. 

8.  Farms. 

9. 150  respondents. 

10. 150  responses. 

11.  .333  hours  per  response. 

12. 50  hours. 

13.  EIA-881(P)  will  be  a  pretest  of  a 
data  collection  effort  to  measure  the 
purchases,  expenditures,  and  end  use  by 
energy  source  for  the  agriculture  sector 
of  the  U.S.  economy.  Data  will  be  used 
to  determine  whether  respondents  are 
able  to  understand  the  questionnaire 
and  instructions,  if  the  information 
requested  is  available,  and  the  amount 
of  burden  being  imposed  upon  the 
respondent.  Respondents  will  be  a 
sample  of  farmers  in  Standard  Industrial 
ClassiHcation  (SIC)  codes  01  and  02. 

Statutory  Authority:  Sees.  5(a).  5(b],  13(b). 
and  52,  Pub.  L  No.  93-275,  Federal  Energy 
Administration  Act  of  1974, 15  U.S.C.  764(a), 
764(b).  772(b),  and  7908. 

Issued  in  Washington,  DC,  January  16, 
1992. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
(FR  Doc.  92-1659  Filed  1-22-92;  8:45  am] 

MLUNG  COOS  MS0.«1Hi 


Agency  Information  Collections  Under 
Review  l>y  tlw  Office  of  Mwiagement 
and  Budget 

AQENCY:  Energy  Information 
Administration,  DOE. 


action:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511.  44  U.S.C.  3501  et  seq.].  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (a  DOE  component  which 
term  includes  the  Federal  Energy 
Regulatory  Commission  (FERC)];  (2) 
Collection  number(s);  (3)  Current  OMB 
docket  number  (if  applicable);  (4) 
Collection  title;  (5)  Type  of  request,  e.g., 
new,  revision,  extension,  or 
reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it  difficult 
to  do  so  within  the  time  allowed  by  this 
notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
The  Desk  Officer  may  be  telephoned  at 
(202)  395-3084.  (Also,  please  notify  the 
EIA  contact  listed  below.) 
ADDRESSES:  Address  conunents  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT:  Jay 

Casselberry,  Office  of  Statistical 
Standards,  (EI-73],  Forrestal  Building, 
U.S.  Department  oif  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-S348. 


SUPPIBKNTARY  WIFOWMATIOWl  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission. 

2.  FERC-580. 
3. 1902-0137. 

4.  Fuel  Purchase  Practices. 

5.  Revision. 

6.  Biennially. 

7.  Mandatory. 

8.  Businesses  or  other  for-profit. 
9. 134  respondents. 

10. 1  response. 

11. 45  hours  per  response. 

12. 6,030  hours. 

13.  The  information  requested  is 
needed  to  comply  with  the  requirements 
of  section  205(f)(2)  of  the  Federal  Power 
Act  for  a  review  "not  less  frequently 
than  every  two  yjears"  of  practices  to 
insure  efficient  use  of  resources. 

Authority:  Sec.  5(a].  5(b).  13(b),  and  52,  Pub. 
L  No.  93-275,  Federal  Energy  Administration 
Act  of  1974. 15  U.S.C.  S8  764(a).  764(b). 
772(b).  and  790a. 

Issued  in  Washington,  DC,  {anuary  16, 
1992. 

Yvoniw  M.  Biahop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
[FR  Doc.  92-1660  Filed  1-22-92;  8:45  am] 

MLUNQ  OOOE  Mtfr4MI 


Federal  Energy  Regulatory 
Commission 

[ProiMt  No*.  2212-001.  et  aL] 

Weyertiaeuser  Co.,  et  aL;  Relicensing 
of  Hydroelectric  Projects 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Weyerhaeuser  Company 

(Project  No.  2212-001— Wisconsin) 
January  15. 1992. 

Take  notice  that  on  July  29, 1991;  the 
Weyerhaeuser  Company  filed  an 
application  to  relicense  the  Rothschild 
Dam  Hydroelectric  Project  No.  2212. 

The  Rothschild  Dam  Project  is  located 
on  the  Wisconsin  River,  in  Marathon 
County.  Wisconsin.  The  project  consists 
of  a  concrete  and  timber  dam  with  an 
earth  embankment,  a  1.604-acre 
reservoir,  and  a  powerhouse  containing 
seven  generating  units  for  a  total 
installed  capacity  of  4,600  kW.  The 
licensee  proposes  no  changes  in 
operation  or  new  construction  for  the 
project.  The  current  operating  license 
expires  July  31, 1993. 

Comment  date:  60  days  after  the  date 
of  filing  in  accordance  with  Standard 
Paragraph  L  at  the  end  of  this  notice.     ' 
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2.  Tomahawk  Power  ft  Pulp  Company 

(Project  No.  2239-004— Wiicoiwinl 
January  IS,  1992. 

Take  notice  that  on  July  31. 1991.  the 
Tomahawk  Power  &  Pulp  Company  filed 
an  application  to  relicense  the  Kings 
Dam  Hydroelectric  Project  No.  2239. 

The  Kings  Dam  Project  is  located  on 
the  Wisconsin  River  in  Lincoln  County, 
Wisconsin.  The  existing  project  consists 
of  a  concrete  spillway  with  three  20- 
foot-wide  by  25-foot-high  tainter  gates,  a 
1.420-acre  reservior,  and  a  powerhouse 
having  a  total  installed  capacity  of  1,900 
kW.  "Hie  licensee  proposes,  up-grading  of 
the  generating  units  for  an  additional 
capacity  of  800  kW.  The  current 
operating  license  expires  July  31, 1993. 

Comment  date:  60  days  after  the  date 
of  filing  in  accordance  with  Standard 
Paragraph  L  at  the  end  of  this  notice. 

3.  Maine  Public  Service  Company 

[ProjecU  Not.  2366-001  ft  2367-001— Ma  me  | 
January  15. 1992. 

Take  notice  that  on  June  27. 1991,  the 
Maine  Public  Service  Company  filed  an 
apphcation  to  relicense  the  Aroostook 
River  Project  which  will  include  the 
existing  MiUinocket  Lake  Storage  Dam 
Project  No.  2366  and  the  existing 
Caribou  Hydro  Project  No.  2367,  located 
on  the  Aroostook  River  and  MiUinocket 
Stream,  in  Piscataguis  and  Aroostook 
Counties.  Maine. 

The  Aroostook  Project  will  utilize  the 
MiUinocket  storage  dam'and  reservoir 
licensed  under  Projects  No.  2366  and  the 
Caribou  dam  licensed  under  Project  No. 
2367.  The  licensee  proposes  no  changes 
in  operation  or  new  construction  for  the 
project.  The  current  operating  licenses 
expire  June  30, 1992,  and  December  31. 
1993.  respectively. 

Comment  date:  80  days  after  the  date 
of  filing  in  accordance  with  Standard 
Paragraph  L  end  of  this  notice. 

4.  (ames  River^New  Hampahite 
Electric.  Inc.  I 

JProject  No.  2327-002— New  Hampshire! 
January  15. 1992. 

Take  notice  that  on  February  1, 1989. 
the  Jame  River — New  Hampshire 
Electric,  Inc.,  filed  an  application  to 
relicense  the  Cascade  Hydroelectric 
Project  No.  2327. 

The  Cascade  Project  is  located  on  the 
Androscoggin  River  in  Coos  County, 
New  Hampshire.  The  existing  project 
consists  of  a  583-foot-long  and  53-foot- 
high  concrete  dam  with  flashboards,  a 
200-acre  reservoir,  and  a  powerhouse 
containing  three  generating  units  for  a 
total  installed  capacity  of  7,920  kW.  The 
licensee  proposes  new  construction  for 
the  project  that  would  include  a  new 
intake  structure  and  penstock  and  a 


second  powerhouse  having  an  installed  . 
capacity  of  14.300  kW.  The  current 
operating  license  expires  December  31, 
1993. 

Comment  date:  60  days  after  the  date 
of  filing  in  accordance  with  Standard 
with  Paragraph  L  at  the  end  of  this 
notice. 

Standard  Paragraph 

L.  Any  resource  agency,  Indian  tribe, 
or  person  believing  that  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  a  request  for 
the  study,  together  with  justification  for 
such  request  in  accordance  with  S  4.32 
of  the  Commission's  regulations,  must 
be  filed  no  later  than  60  days  after  the 
date  of  filing. 
Lois  D.  CasbeU. 
Secretary. 

[FR  Doc.  92-1581  Filed  1-22-92;  8:45  am] 
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[Docket  No.  CP92-293-000.  et  all 

S«a  RoMn  Pipeline  Co.,  et  al^  Natural 
Gas  Certificate  HHngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sea  Robin  Pipeline  Co. 

IDocket  No.  CP92-293-0gOj 
January  13, 1992. 

Take  notice  that  on  January  9, 1992. 
Sea  Robin  Pipeline  Company  (Sea 
Robin),  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563,  filed  in  Docket  No. 
CP92-293-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
portion  of  the  contract  demand  under  its 
X-3  Rate  Schedule  covering  a 
transportation  service  for  Columbia  Gas 
Transmission  Corporation  (Columbia), 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Sea  Robin  states  that  it  currently' 
provides  transportation  service  to 
Columbia  pursuant  to  Sea  Robin's  Rate 
Schedule  X-3  (transportation  agreement 
dated  January  15. 1970.  as  amended), 
which  provides  for  the  firm 
transportation  of  up  to  30.000  Mcf  per 
day  fit>m  various  locations  offshore 
Louisiana  to  the  terminus  of  Sea  Robin's 
pipeline  near  Erath,  Louisiana.  Sea 
Robin  further  states  that,  although  the 
primary  term  of  the  underiying 
agreement  has  expired  and  in  lieu  of 
termination  of  the  agreement.  Columbia 
has  requested  a  reduction  of  15,(XX)  Mcf 
per  day  in  its  contract  demand  to  be 
effective  July  1. 1901.  as  provided  in  an 


amendment  dated  July  1. 1991.  Thus.  Sea 
Robin  seeks  abandonment  authorization 
of  this  released  contract  demand. 

Comment  date:  February  3. 1992.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Iroquois  Gas  Transmission  System 
LJ». 

(Docket  No.  CP89-634-015] 
January  13. 1992. 

Take  notice  that  on  December  30. 
1991.  Iroquois  Gas  Transmission  System, 
LP.  (Applicant).  One  Corporate  Drive. 
Suite  606.  Shelton.  Connecticut  06484. 
filed  in  Docket  No.  CP89-634-015 
proposed  changes  in  its  FERC  Gas 
Tariff.  Original  Volume  No.  1.  The  filing 
consists  of  Second  Revised  Sheet  Nos. 
14. 16. 25.  26. 38.  37,  38. 41, 53.  54. 61. 63, 
•  64.  65.  68.  70.  and  Original  Sheet  No. 
54A. 

These  proposed  changes  were  made 
to  comply  with  the  Commission's  Order 
on  Compliance  Filing.  57 1  FERC  61.277. 
issued  on  November  29. 1991.  Iroquois 
filed  Original  Tariff  Sheets  on  October  1, 
1991  in  compliance  with  the 
Commission's  Opinion  No.  357.  issued 
on  November  14. 1990.  53  \  FERC  61.194. 

Comment  date:  February  3. 1992.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

S.  K  N  Energy,  Inc. 

[Docket  No.  CP92-292-O0OJ 
January  13. 1992. 

Take  notice  that  on  January  9. 1992.  K 
N  Energy,  Inc.  (K  N).  P.O.  Box  281304. 
Lakewood,  Colorado  80228.  filed  in 
Docket  No.  CP92-292-000  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  sales  taps  for  the 
delivery  of  natural  gas  to  various  end- 
users  under  its  blanket  certificate  issued 
in  Docket  No.  CP83-140-000.  et  ai, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  requests  authorization  to 
construct  and  operate  sales  taps  to 
various  end-users,  listed  in  the  attached 
appendix,  located  along  its  jurisdictional 
pipelines.  K  N  states  that  the  proposed 
sales  taps  are  not  prohibited  by  any  of 
its  existing  tariffs  and  that  the 
additional  taps  would  have  no 
significant  impact  on  its  peak  day  and 
annual  deliveries.  The  gas  delivered  and 
sold  by  K  N  to  the  various  end-users 
would  be  priced  in  accordance  with  the 
currently  filed  rate  schedules  authorized 
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by  the  applicable  state  and  local 
regulatory  bodies  having  jurisdiction 


over  the  sales,  it  is  indicated. 
Comment  date:  February  27, 1992,  in 


accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Custonwr 


Loctlion  of  Tap 


ApproK.  quanMy 
to  te  aotd  (McO 


day 


Annual 


Enduaaof  ga* 


Ett.  costof 


Reeident/Occupant  91- 
n«8ident/0ccui>ant  91- 
Reaidant/Occupant  91- 
ReaJdent/OccufMnt  91- 
Resktent/Occupant  91- 
RasJdent/Occgfiam  91- 
Resident/Occupant  91- 
Resident/Occupant  91- 
Resident/Occupant  91- 
Resident/Occui>ant  91- 
Rasident/Occupani  91- 


99;  D.  Keliy  Travis 

100;  Ar1anEnquist.... 
101:DanZierott 

102;  Roger  Pribyl 

103;  DJ.  Farms,  Inc. 

104;  Steven  E.  Betka 

105;  Joe  Hoarty „ 

106;  Bob  Higby 

107;  Merlin  Stuhr 

108;  J-W  Gathering  Co..; 

109;  Me()(in  or  Lola  Fastanau 


Chase  Co..  NE 

Phelps  Co..  NE .... 

YortiCo.,  NE 

FtHmore  Co..  NE . 
Hamillon  Co..  NE. 
RHmore  Co..  NE . 
Fillmore  Co..  NE. 

Oay  Co..  NE 

York  Co..  NE 

Yuma  Co..  CO... 
Gosper  Ca.NE„ 


6 
26 
23 
36 

31 

31 

30 

2 

30 

ISO 

36 


120 
000 

aoo 

850 
850 
850 
650 
120 
850 
30.000 
850 


Irrigation — 

Domestic 

Irrigation 

Commercial . 


$850 
860 
8S0 
650 

850 
650 
8S0 

850 
850 
850 
650 


4.  Q  Paso  Natural  Gas  Co. 
(Docket  No.  CP92-289-000] 
January  14, 1992. 

Take  notice  that  on  January  8, 1992,  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso,  Texas 
79978,  Tiled  in  docket  No.  CP92-289-000 
an  application  with  the  Commission, 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA),  for  permission  and 
approval  to  abandon  a  gathering  and 
exchange  service  with  Northwest 
Pipeline  Corporation  (Northwest)  and 
certain  minor  jurisdiction  facilities,  all 
as  more  fully  set  forth  in  the  application 
which  is  open  to  publfc  inspection. 

El  Paso  and  Northwest  currently 
gather  and  exchange  natural  gas 
volumes  under  the  San  Juan  Gathering 
Agreement,  authorized  in  the 
Conunission  order  issued  January  22, 
1974,  in  Docket  No.  CP74-14.  et  al.  (51 
FPC  329).  The  San  Juan  Gathering 
Agreement  allows  El  Paso  and 
Northwest  to  use  their  respective 
gathering  systems  in  the  San  Juan  Basin 
area  of  Colorado  and  New  Mexico  to 
gather  natural  gas  from  those  wells 
owned  by  one  of  the  parties  but 
connected  to  the  other  party's  gathering 
system.  El  Paso  and  Northwest  gather 
and  exchange  gas  under  their  respective 
FERC  Rate  Schedules  X-31  and  X-24.  El 
Paso  also  proposes  to  remove  Balancing 
Points  Nos.  1,  2,  and  4  from 
jiu'isdictional  service  but  would 
continue  to  use  these  facilities  for  non- 
jurisdictional  service.  El  Paso,  however, 
would  continue  to  use  Balancing  Point 
No.  3  as  a  jurisdictional  facility  for 
mainline  transmission  services. 

Comment  date:  February  4, 1992,  in 
accordanqe  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


5.  Northern  Natural  Gas  Co. 

[Docket  No.  CPg2-283-000] 
January  14. 1992. 

Take  notice  that  on  January  7, 1992, 
Northern  Natural  Gas  Company 
(Northern)  1111  South  103d  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP92-283-000  a  request 
pursuant  to  Sections  157.205  and  157.212 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  for 
authorization  to  upgrade  an  existing 
delivery  point  to  accommodate 
increased  natural  gas  deliveries  to 
Peoples  Natural  Gas  Company,  a 
Division  of  Utilicorp  United,  Inc. 
(Peoples),  under  its  blanket  certiHcate  in 
Docket  No.  CP82-401-000,  all  as  more 
fully  set  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  it  requests 
authority  to  upgrade  its  existing  delivery 
point  for  Peoples  to  accommodate 
natural  gas  deliveries  under  Northern's 
IT-1  Rate  Schedule.  Peoples  has 
requested  an  upgrade  of  this  delivery 
point  due  to  increase  demand  for  natural 
gas  service  in  Wakefield,  Nebraska. 

Northern  also  states  that  the 
estimated  volumes  proposed  to  be 
delivered  to  Peoples  is  expected  to 
result  in  an  increase  in  Northern's  peak 
day  deliveries  to  2,640  Mcf  and  annual 
deliveries  to  324,867  Mcf.  The  total  cost 
to  upgrade  the  Wakefield  delivery  point 
is  $14,500. 

Comment  date:  February  28, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  CNG  Transmission  Corp. 

[Docket  No.  CP92-288-000) 
January  14, 1992. 

Take  notice  that  on  January  3, 1992, 
CNT  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksbui^  West 


Virginia  26301  filed  in  the  above  docket 
an  abbreviated  application,  pursuant  to 
section  7  of  the  Natural  Gas  Act  and 
section  157.5  et  seg.  of  the  Federal 
Energy  Regulatory  Commission's  (FERC 
or  Commission)  regulations  thereunder, 
for  a  certificate  of  public  convenience 
and  Necessity  authorizing  CNG  to 
abandon  transportation  service  to  two 
customers  which  have  terminated  their 
storage  agreements  with  Steuben  Gas 
Storage  Company  (Steuben)  and  their 
transportation  agreements  with  CNG 
because  of  Transcontinental  Gas  Pipe 
Line  Company's  (Transco)  failure  to 
accept  its  certificate  in  Docket  No. 
CP90-685H)00.  CNG  states  that  no 
facilities  need  be  abandoned,  only 
services. 

Specifically,  CNG  requests 
abandonment  of  the  transportation 
service  to  New  Jersey  Natural  which 
was  authorized  in  Docket  No.  CP-90- 
177-000.  Existing  customer,  Public 
Service  Electric  and  Gas  Co.  (Public 
Service)  has  subscribed  to  the  storage 
capacity  terminated  by  New  Jersey 
Natural.  CNG  states  that  it  will  provide 
the  increase  in  transportation  service  to 
Public  Service  via  its  blanket 
certificates,  while  using  the  authority 
received  in  CP90-177-000  to  serve  the 
original  volumes.  Also,  CNG  requests 
abandonment  of  transportation  service 
td  the  City  of  Union,  which  has  also 
terminated  its  storage  and 
transportation  agreements,  as  permitted 
under  each.  Existing  customer 
Commonwealth  Gas  has  subscribed  to 
the  additional  storage  capacity  made 
available  by  the  City  of  Union's 
termination.  The  additional  service  will 
be  provided  via  CNG's  blanket 
certificate  authorizations.  No  new 
authority  is  necessary  in  CNG  Docket 
No.  CP90-177-000.  Only  authority  to 
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abandon  service  to  the  Gty  of  Union 

and  New  Jersey  Natural  is  requested. 
Comment  date:  February  4. 1992.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  KN  Eneigy,  Inc. 

(Docket  No.  CP92-276-O0OJ 
January  15.  1992. 

Take  notice  that  on  January  2, 1992. 
KN  Energy.  Inc.  (KN).  Post  Office  Box 
281304.  Lakewood.  Colorado  e022&  filed 
in  Docket  No.  CP92-276-000  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  part  157  of  the 
Commission's  Regulations  for 
authorization  and  approval  to  construct/ 
operate  and  abandon  certain  facilities. 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspectioa 

Specifically.  KN  proposes  the 
following: 

(1)  Install  13.7  miles  of  B-inch  pipeline 
to  replace  an  equal  quantity  of  6-inch 
pipeline  in  the  Otis-Stockton  line  in  Ellis 
and  Rush  Counties.  Kansas.  Abandon 
13.7  miles  of  6-inch  pipeline  in  the  Otis- 
Stockton  line  in  Ellia  and  Rush  Counties. 
Kansas. 

(21  Install  10.5  miles  of  3-inch  pipeline 
to  replace  2.85  miles  of  5-inch  pipeline 
and  7.6  miles  of  2-inch  pipeline  in  the 
Nelson  Lateral  in  Nuckolls  County, 
Nebraska.  Abandon  2.85  miles  of  5-inch 
pipeline  and  7.6  miles  of  2-inch  pipeline 
in  the  Nelson  Lateral  in  Nuckolb 
County.  Nebraska. 

(3)  Install  9.3  miles  of  3-inch  pipeline 
to  replace  equal  quantity  of  4-inch 
pipeline  in  the  Beaver  City  Lateral  in 
Furnas  County.  Nebraska.  Abandon  9.3 
miles  of  4-inch  CO.  pipeline  in  the 
Beaver  City  Lateral  in  Furnas  County, 
Nebraska. 

(4)  Abandon  8.8  miles  of  6-inch 
pipeline  from  the  Clay  Center-Sutton 
line  in  Clay  County.  Nebraska.  Abandon 
1.1  miles  of  5-inch  pipeUne  that  parallels 
a  e-inch  pipeline  north  of  Clay  Center 
Compressor  Station  in  Clay  County, 
Nebraska. 

(5)  Abandon  by  sale  0.5  mile  of  4-inch 
pipeline,  measuring  station  and 
dehydrator  serving  the  Union- WPS-35 
Dll  well  in  West  Poison  Spider  Field  in 
Section  11.  Township  33  North.  Range  84 
West  Natrona  County.  Wyoming. 

(6)  Abandon  by  sale  a  total  of  2.93 
miles  of  2-inch.  3-inch.  4-inch  and  e-inch 
pipeline  and  one  measuring  station  from 
the  Muskrat  Field  in  Section  34. 
township  34  North,  Range  92.  all  in 
Fremont  County,  Wycnning. 

Comment  date:  February  5, 1992.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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8.  Northwest  Pipeline  Corp. 

(Docket  No.  CP92-291-O00) 
January  15. 1992. 

Take  notice  that  on  January  8, 1992. 
Northwest  Pipeline  Corporation. 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84158-0900.  filed  in  Docket 
No.  CP92-291-000  an  application 
pursuant  to  section  7(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  permission  and 
approval  to  abandon  the  sale  for  resale, 
transportation,  and  exchange  service 
provided  for  Colorado  Interstate  Gas 
Company  (CIG),  from  the  Creston  Nose 
area  of  Carbon  County.  Wyoming,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  states  that  it  is  requesting 
approval  to  abandon  the  sale  for  resale, 
transportation  and  exchange  service  it  is 
authorized  to  provide  for  CIG  pursuant 
to  Northwest's  Rate  Schedule  X-26  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  2. 
which  incorporates  an  agreement  dated 
April  7, 1976.  as  amended.  Northwest 
states  that  the  agreement  expired 
according  to  its  terms  on  February  28, 

igsa 

Northwest  also  states  that  no 
abandonment  of  facilities  is  proposed  in 
conjunction  with  the  abandonment  of 
this  service. 

.    Comment  date:  February  5, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

S.  Northwest  Pipeline  Corp. 
[Docket  No.  CP92-29S-000J 
January  IS,  1992. 

Take  notice  that  on  January  10, 1992, 
Northwest  PipeUne  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
.  City.  Utah  84158-0900.  filed  an 
application  in  Docket  No.  CP92-295-000 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  and  section  157.18  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  to  abandon  an 
interruptible  transportation  service  for 
Questar  Pipeline  Company  (Questar),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  states  that  on  March  9. 
1977,  Northwest  and  Questar's 
predecessor,  Mountain  Fuel  Supply 
Company,  entered  into  a  gas  purchase, 
transportation  and  exchange  agreement 
under  which  Northwest  would  receive 
up  to  500  Mcf  per  day  of  Questar's  gas 
from  the  Wilson  Ranch  #2  well, 
connected  to  Northwest's  system  in 
Lincoln  County,  Wyoming,  and  then 
redeliver  equivalent  volumes  to  Questar 
at  a  point  of  interconnection  between 
the  facilities  of  Northwest  and  Questar 


near  Granger,  Sweetwater  County, 
Wyoming.  It  is  indicated  that  Northwest 
originally  had  the  right  topurchase  from 
Questar  up  to  25  percent  of  the  volumes 
of  gas  tendered  for  transportation  under 
the  agreement 

It  is  indicated  that  the  Commission's 
order  issued  August  18, 1977,  in  Docket 
Nos.  CP77-379  and  CP77-359  authorized 
the  proposed  transportation  by 
Northwest  and  the  sale  by  Questar  to 
Northwest  respectively.  Northwest 
States  that  Questar  was  authorized  to 
abandon  the  sales  service  effective  on 
October  1. 1989. 

Northwest  states  that  by  a 
termination  agreement  dated  April  1. 
1989.  Questar  and  Northwest  have 
agreed  to  terminate  the  transportation 
agreement  effective  on  May  1. 1991.  No 
abandonment  of  facilities  is  proposed. 

Comment  date:  February  5. 1992,  in 
accordance  with  Standard  Paragraph  P 
at  the  end  of  the  notice. 

10.  Northwest  IHpeline  Corp. 

[Docket  No.  CP92-2gO-0001 
January  15, 1992. 

Take  notice  that  on  January  8, 1992, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  Na 
CP92-290-000,  a  request  pursuant  to 
5  S  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  approval  to  operate 
and  utilize  the  Gas  Company  of  New 
Mexico  (CNM)  Meter  in  San  Juan 
County,  New  Mexico  as  a  transmission 
facility  under  section  7(c)  of  the  Natural 
Gas  Act  for  the  delivery  of  gas  for  the 
accotmt  of  Williams  Gas  Marketing 
Company  (Williams)  and  any  other 
eligible  ^pper.  all  as  more  fully  set  -  - 
forth  in  the  request  on  file  with  the 
Commission  and  oftn  to  public 
inspection. 

WUliams  sUtes  that  the  GCNM  Meter 
is  being  constructed  by  Northwest 
pursuant  to  section  311  of  the  Natural 
Gas  PoUcy  Act  (NGPA).  to  be  used . 
initially  for  the  delivery  of  gas  to  GCNM 
pursuant  to  part  284  of  the  Commission's 
Regulations.'  The  meter,  consisting  of  a 
12-indi  turbine  meter  with 
appurtenances,  would  provide  up  to  ISO 
MMcf  per  day  of  natural  gas  to  GCNM 
and  will  be  located  within  the 
boundaries  of  the  jointly-owned 
Northwest/Transwestem  "Blanco  Hub" 
facilities. 

Comment  </ote.' March  2. 1992,  bt 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


■  NorthwMt  immediately  began  conRtruction 
pursuant  to  Comminlon  order  tuned  Novmntwr  2S. 
18B1. 
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Standard  Paragraphs 

F.  Any  person  desiriog  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Sfreet.  NE.,  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  " 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Conunission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Conunission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
section  157.205  of  the  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

LoteaCMhril. 

Secntary. 

[PR  Doc.  92-1582  Rled  1-22-92;  8:45  am] 

MJJIM  OOOE  srir-oi-ML 

(Docket  No.  RP92-«»-000] 

Alabame-Tenneseee  Natural  Qaa  C04 
Propoeed  Changee  in  FERC  Qaa  Tariff 

January  15, 1992. 

Take  notice  that  Alabama-Tennessee 
Natural  Gas  Company  (Alabama- 
Tennessee],  on  January  10, 1092, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets,  with 
a  proposed  effective  date  of  January  1, 
1992: 

Substitute  28th  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  51 
Second  Revised  Sheet  No.  52 
Second  Revised  Sheet  No.  52A 
Third  Revised  Sheet  No.  S2D 

Alabama-Tennessee  states  that  these 
tariff  sheets  are  being  filed  in 
conjimction  with  a  request  for  a 
temporary  waiver  of  \  154.302(j)  of  the 
Commission's  Regulations,  18  CFR 
154.302(j),  to  permit  Alabama-Tennessee 
to  recover  through  its  purchased  gas 
adjustment  (PGA)  provisions  (shown  at 
section  20  of  the  General  Terms  and 
Conditions  of  Alabama-Tennessee's 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1]  certain  transportation  charges 
which  it  will  incur  attributable  to  the 
exercise  of  its  conversion  rights  from 
firm  sales  to  firm  transportation  service 
on  its  upstream  pipeline  supplier, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  under  18  CFR  284.10. 

Alabama-Tennessee  explains  that  in 
anticipation  of  obtaining  certain 
transportation  and  assignment  rights 
under  the  so-called  "Cosmic  Settlement" 
filed  by  Tennessee  on  June  25, 1991  in 
Docket  Nos.  RP88-228,  et  al.,>  its 
jurisdictional  sales  customers  are 
currently  incurring  costs  relating  to 
storage  rights  which  they  have  obtained 
in  connection  with  the  use  of  storage 
facilities  located  off  Tennessee's  system 
as  well  as  purchased  gas  quantities 
which  are  now  being  stored  in  these 
facilities.  Alabama-Tennessee  states 
that  it  is  willing  at  this  time  to  convert 
10,000  dekathenns  of  its  firm  sales 
entitlement  with  Tennessee  to  a  firm 
transportation  entitlement  in  order  to 
facilitate  the  delivery  of  these  stored  gas 
^volumes  so  as  to  enable  its  jurisdictional 
sales  customers  to  reduce  their 


'  See  Comic  Settlement  appendix  C  McHon  IV. 


purchased  gas  costs.  According  to 
Alabama-Tennessee,  unless  the  waiver 
which  it  is  seeking  is  granted,  such 
savings  can  only  be  accomplished  at 
Alabama-Tennessee's  expense. 

Alabama-Tennessee  further  states 
that  approval  of  its  request  will  result  in 
a  rate  reduction  to  all  of  its 
jurisdictional  sales  customers  and  will 
not  result  in  emy  rate  increase  to  its 
other  customers.  Alabama-Tennessee 
also  proposes  that  its  authorization  to 
recover  these  costs  through  its  PGA  be 
for  a  limited  period  of  time  only, 
terminating  no  later  than  the  effective 
date  of  it^-next  Section  4  rate  case, 
which  it  currently  intends  to  file  on  or 
about  September  30, 1992.  Alabama- 
Tennessee  states  that  its  jurisdictional 
sales  customers  support  this  filing  in  its 
entirety. 

In  addition  to  a  waiver  of  (  154.302(j), 
Alabama-Tennessee  has  requested  any 
other  authorizations  including  other 
waivers  of  the  Commission's 
Regulations  which  may  be  necessary  in 
order  to  approve  its  request  as 
submitted. 

Alabama-Tennessee  states  that  copies 
of  the  filing  have  been  mailed  to  all  of 
its  jurisdictional  customers  and 
interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  23. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  pubUc  reference  room. 
Loia  D.  Caahell, 
Secretary. 

[FR  Doc  92-1583  Filed  1-22-92;  8:45  am] 
MLUNO  cooc  srir-ai-M 


[Dednt  Na  ER92-86-000] 

Pennaylvania  Electric  Co., 
Metropolitan  EcOaon  C04  Filing 

January  le,  1992. 

Take  notice  that  on  December  26, 
1991,  Pennsylvania  Electric  Company 
and  Metropolitan  Edison  Company 
tendered  for  filing  Supplemental 
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infom\ation  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  27. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CashflU. 
Secretory. 
[FR  Doc.  92-1584  Filed  1-22-42: 8:45  am] 

MUJNQ  COK  IT1T-01-« 

(Docket  No.  TIM2-«-17-000] 

Texas  Eastern  Transmission  Corp^ 
Proposed  Ctianges  in  FERC  Gas  Tariff 


lanuary  IS,  1992. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  January  10, 1992,  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1,  six  copies 
each  of  the  following  tariff  sheets: 

Propoaad  To  B«  Effective  Decemlier  1, 1991 
l8t  /  39th  /  Sheet  No.  50.2. 
Propoeed  To  Be  Effective  January  1, 1992 
2nd  /  Fortieth  /  Sheet  No.  50.2. 
Propoeed  To  Be  Effective  Februaiy  1, 1992 
Sub  Forty-Rrst  Revised  Sheet  No.  5a2. 

Texas  Eastern  states  that  these  sheets 
are  being  Hied  pursuant  to  section  4.F  of 
Texas  Eastern's  Rate  Schedules  SS-2 
and  SS-3  to  flow  through  changes  in 
CNG  Transmission  Corporation's  (CNG) 
Rate  Schedule  GSS  rates  which  underlie 
Texas  Eastern's  Rate  Schedules  SS-2 
and  SS-3. 

Texas  Eastern  states  that  CNG  filed 
tariff  sheets  on  December  13, 1991  in 
Docket  No.  RP90-143-009,  which  revised 
Rate  Schedule  GSS  rates  effective 
December  1, 1991  and  January  1, 1992. 

Texas  Eastern  states  that  Sub  Forty- 
first  Revised  Sheet  No.  50.2  is  being  filed 
solely  to  incorporate  CNG's  revised  GSS 
rates  effective  January  1, 1991  into 
Texas  Eastern's  regular  Annual  PGA 
effective  February  1, 1992. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 


Eastern's  jurisdictional  customers  and 
interested  state  regulatory  commissions. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  23. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 

(FR  Doc.  92-1585  Filed  l.=22-92:  8:45  am| 
WUING  CODE  iTIT-OI-M 


Office  of  Conservation  and 
Renewabie  Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Granting  of  ttie 
Application  for  Interim  Waiver  and 
Put>lishing  of  ttie  Petition  for  Waiver  of 
Furnace  Test  Procedures  From  Carrier 
Corp.  (Case  No.  F-042) 

agency:  Office  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy. 

summary:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Carrier  Corporation  (Carrier)  from  the 
existing  Department  of  Energy  (DOE) 
test  procedures  for  furnaces  regarding 
blower  time  delay  for  the  company's 
58GFA/394HAD,  58PAP/383KAD. 
58DFA/396HAD,  58RAP/373LAD, 
GAIA.  and  GA2A  induced  draft 
furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Carrier. 
Carrier's  Petition  for  Waiver  requests 
DOE  to  grant  relief  fi-om  the  DOE  test 
procedures  relating  to  the  blower  time 
delay  specification.  Carrier  seeks  to  test 
using  a  blower  delay  time  of  45  seconds 
for  its  58GFA/394HAD.  58PAP/383KAD, 
58DFA/396HAD,  58RAP/373LAD. 
GAIA,  and  GA2A  induced  draft 
furnaces  instead  of  the  specified  1.5- 
minute  delay  between  burner  on-time 
and  blower  on-time.  DOE  is  soliciting 
comments,  data,  and  information 
respecting  the  Petition  for  Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  February 
24, 1992. 


ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Conservation  and 
Renewable  Energy.  Case  No.  F-042,  Mail 
Stop  CE-90,  room  6B-025.  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  (202)  586- 
3012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy.  Office  of  Conservation  arid 
Renewable  Energy,  Mail  Station  CE- 
43,  Forrestal  Building,  1000 
independence  Avenue  SW., 
Washington,  DC  20585  (202)  586-9127 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  GC-41,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585.  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation    , 
Act  (EPCA),  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266.  the 
National  Appliance  Energy 
Conservation  Actof  1987  (NAECA), 
Public  Law  100^12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  Subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980,  creating  the  waiver 
process.  45  FR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  26, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 


UMI 
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prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  October  21, 1991,  Carrier  filed  an 
Application  for  Interim  Waiver 
regarding  blower  time  delay.  Carrier's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead, 
Carrier  requests  the  allowance  to  test 
using  a  45-second  blower  time  delay 
when  testing  its  58GFA/394HAO, 
58PAP/383KAD,  58DFA/3g6HAD. 
58RAP/373LAD.  GAlA,  and  GA2A 
induced  drafi  furnaces.  Carrier  states 
that  the  45-second  delay  is  indicative  of 
how  these  furnaces  actually  operate. 
Such  a  delay  results  in  an  energy 
savings  of  approximately  0.6  percent. 
Since  current  DOE  test  procedures  do 
not  address  this  variable  blower  time 
delay.  Carrier  asks  that  the  Interim 
Waiver  be  granted. 

Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  DOE  to  Coleman  Company, 
50  PR  2710,  January  18, 1985;  Magic  Chef 
Company.  50  PR  41553.  October  11. 1985; 
Rheem  Manufacturing  Company,  53  PR 
48574,  December  1, 1988,  55  PR  3253, 
January  31, 1990, 55  PR  37521,  September 
12, 1990,  and  56  PR  63946,  December  6, 
1991:  Trane  Company,  54  PR  19226,  May 
4, 1989,  55  PR  41589,  October  12. 1990, 
and  56  PR  64609,  December  11, 1991; 
Lennox  Industries,  54  PR  50525, 
December  7, 1989;  DMO  Industries,  55 
PR  4004,  Pebniary  6, 1990;  Heil-Quaker 
Corporation,  55  PR  13184,  April  9, 1990; 
Carrier  Corporation,  55  PR  13182,  April 
9, 1990;  Inter-City  Products  Corporation. 


55  PR  31099,  July  31. 199a  and  56  PR 
27950,  June  18, 1991;  Amana 
Refrigeration  Inc.,  56  PR  853,  January  9, 
1991,  and  56  PR  29957,  July  1, 1991; 
Armstrong  Air  Conditioning,  Inc.,  56  PR 
10553,  March  13, 1991. 56  PR  34200.  July 
26, 1991,  and  56  PR  63941,  December  6, 
1991;  Snyder  General  Corporation,  56  PR 
14511,  April  la  1991;  Goodman 
Manufacturing  Corporation.  56  PR  20421, 
May  3, 1991;  Thermo  Products,  Inc.,  56 
PR  32205,  July  15. 1991;  and  The  Ducane 
Company.  56  PR  45958,  September  9, 
1991,  and  56  PR  645ia  December  la 
1991.  Thus,  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted  for 
blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  pubUc  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Carrier  an  Interim  Waiver  for 
its  58GFA/394HAD,  58PAP/383KAD, 
58DFA/396HAD.  58RAP/373LAD, 
GAlA,  and  GA2A  induced  draft 
furnaces.  Pursuant  to  paragraph  (e)  of 
section  430.27  of  the  Code  of  Federal 
Regiilations,  the  following  letter  granting 
the  AppUcation  for  Interim  Waiver  to 
Carrier  was  issued.  

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington.  DC,  January  6, 1882. 
J.MidiadDmria. 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

DepartiiMiit  of  Eaaigy 
Washington.  DC  20585 
January  16, 1902 
Mr.  Edward  A.  Baily, 
Vice  President,  Government  and  Industry 
Relations,  Carrier  Corporation,  P.O.  Box 
4808.  Syracuse.  NY  13221 

Dear  Mr.  Baily:  This  is  in  response  to  your 
Octol)er  1, 1991,  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedures 
for  fumacei  regarding  blower  time  delay  for 
Carrier  Corporatian  (Carrier)  68CFA/ 
394HAD.  58PAP/383KAD.  58DFA/3B6HAD. 
S8RAP/373LAO,  GAlA.  and  GAZA  induced 
draft  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company.  SO  FR  27ia 
January  IB.  1965;  Magic  Chef  Company,  SO  FR 
41SS3,  October  11, 196S:  Rbeem 
Manufacturing  Company,  53  PR  48574. 
December  1. 1986. 55  FR  3253.  January  31. 


1990,  SS  FR  37521.  September  12. 190a  and  60 
FR  639M,  December  6. 1981;  Trane  Company. 
54  FR  1B22B,  May  1188a  56  FR  4isaa 
October  12. 199a  and  SO  eieoe  December  11, 
1991:  I^rniox  Industries.  54  FR  S0S2S. 
December  7, 1908;  DMO  Industries.  56  FR 
4004.  February  0, 1880;  Heil-Quaker 
Corporation,  66  FR  13184,  April  9, 1980; 
Carrier  Corporation,  56  FR  13182,  April  8. 
1990;  Intercity  Products  Corporation.  56  FR 
31099,  July  31,  lOOa  and  SO  FR  27950.  June  18, 
1991;  Amana  Refrigeration  Inc..  56  FR  853, 
January  9, 1991,  and  56  FR  20957,  July  1. 1991; 
Armstrong  Air  Conditioning,  Inc.,  56  FR 
10553,  March  13, 1991.  56  FR  34200,  July  28, 

1991,  and  SO  FR  63941,  December  6, 1991: 
Snyder  General  Corporation,  56  FR  14511, 
April  10. 1991;  Goodman  Manufacturing 
Corporation.  56  FR  20421,  May  3, 1991; 
Thermo  Products,  Inc.  56  FR  32206,  July  15, 
1991:  and  The  Ducane  Company,  56  FR  45058, 
September  9, 1991.  and  56  FR  645ia 
Deceml>er  10, 1991. 

Carrier's  Application  for  Interim  Waiver 
does  not  provide  sufTicient  information  to 
evaluate  what,  if  any,  economic  impact  or 
competitive  disadvantage  Carrier  will  likely 
experience  absent  a  favorable  determination 
on  its  application.  However,  in  those  " 

instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been  demonstrated, 
based  upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  Iwsls. 

Therefore,  Carrier's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedures 
for  its  58GFA/394HAD.  5ePAP/383lCAO, 
58DFA/396HAD,  58RAP/373LAD,  GAlA  and 
GA2A  induced  draft  furnaces  regarding 
blower  time  delay  is  granted. 

Carrier  riiall  be  permitted  to  test  Its  line  of 
58GFA/394HAD.  58PAP/383KAD.  580FA/ 
396HAD,  58RAP/373LAD,  GAlA,  and  GAM 
induced  draft  furnaces  on  the  basis  of  the  test 
procedures  specified  in  10  CFR  Part  430, 
Subpart  B,  Appendix  N,  with  the  modification 
set  forth  below. 

(i)  Section  3.0  in  Appendix  N  is^leleted  and 
replaced  with  the  following  paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSI/AHRAE 103-62  with  the  exception 
of  sections  0.2.2. 9.3.1,  and  8JZ  and  the 
inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central  Furnaces. 
After  equilibrium  conditions  are  achieved 
following  the  cool-donvn  test  and  the  required 
measurements  performed,  turn  on  the  furnace 
and  measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above,  at  0.5 
and  2.5  minutes  after  the  main  buroer(s) 
comes  on.  After  the  burner  start-up,  delay  the 
blower  start-up  l>y  1.5  minutes  (t-),  unless:  (1) 
the  furnace  employs  a  single  motor  to  drive 
the  power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the  burner 
and  blower  afaall  be  started  tosethsr  or  (2) 
the  furnace  is  designed  to  operate  using  an 
unvarying  delay  Mam  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control  shall 
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be  permitted  to  start  the  blower  or  (3)  the 
delay  time  results  in  the  activation  of  a 
temperature  safety  device  which  shuts  off  the 
burner,  in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the  latter 
case,  if  the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest  temperature.  If 
the  fan  control  is  permitted  to  start  the 
blower,  measure  time  delay,  (t-).  using  a  stop 
watch.  Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue  pipe 
within  ±0.01  inch  of  water  column  of  the 
manufacturer's  recommended  on-period 
draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  ISO  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period,  if  necessary. 

Sincerely. 
|.  Michael  Davis. 

Assistant  Secretary  Conservation  and 
Renewable  Energy.  . 

October  21. 1991.  | 

The  Assistant  Secretary  for  Conservation  and 

Renewable  Energy, 
United  States  Department  of  Energy,  1000 
Independence  Avenue  SW.,  Washington. 
DC20585. 
Subject:  Petition  For  Wbiver  and  Application 
for  Interim  Waiver. 

Gentlemen:  | 

This  is  a  Petition  for  Waiver  and  j 
Application  for  Interim  Waiver  which  are 
submitted  pursuant  to  title  10  CFR  430.27  as 
amended  November  14, 1986.  Waiver  is 
requested  from  Test  Procedures  for 
Measuring  the  Energy  Consumption  of 
Furnaces  found  in  appendix  N  to  subpart  B  of 
part  430. 

Under  the  existing  Test  Procedure,  a  1.5 
minute  time  delay  between  burner  and 
blower  startup  is  required.  Carrier  requests  a 
waiver  from  the  specified  1.5  minute  delay.  In 
its  place,  we  request  the  use  of  a  45-second 
delay  on  Carrier's  line  of  5«GFA/394HAD, 
5aPAP/383KAD.  58DFA/396HAD,  58RAP/ 
373LAD.  GAlA  and  GA2A  induced  draft 
furnaces. 

The  time  delay  in  all  lines  of  equipment  is 
fixed  within  the  furnace  control,  and  cannot 
be  adjusted  by  the  installer  or  servicer. 

The  current  test  procedures  do  not  credit 
Carrier  for  the  energy  savings  associated 
with  the  shorter  blower  time  delays.  Test 
data  on  our  mid-efficiency  furnaces  show  a 
7.9%  decrease  in  the  heat-up  cycle  energy 
loss  when  using  the  45-second  delay, 
resulting  in  an  increase  in  AFUE  of 
approximately  0.6  AFUE  points.  Confidential 
supporting  test  data  is  available  upon 
request. 

Carrier  is  confident  that  a  waiver  will  be 
granted  for  public  policy  reasons  in  the  light 
of  previous  rulings  in  which  DOE  granted 
waivers  of  this  type  to  Lennox  Industries, 


inter-City  Products,  Amana,  Rheem 
Manufacturing,  and  the  Trane  Company.  In 
addition,  an  interim  waiver  of  this  type  was 
recently  granted  to  Goodman  and  Snyder- 
General.  Lastly,  the  proposed  ASHRAE 103- 
88  allows  the  use  of  non-adjustable  blower- 
on-delays  in  place  of  the  specified  90 
seconds.  Both  DOE  and  NIST  were 
instrumental  in  the  development  of  Standard 
103-88.  and  suggested  it  be  included  so  as  to 
address  furnaces  with  fixed  blower-on- 
dalays. 

Respectfully. 
Edward  A.  Baily. 

Vice  President  Government  &  Industry 
Relations 

[FR  Doc.  92-1661  Filed  1-22-92;  8:45  am| 
MLUNO  CODE  •4Sft-01-ll 


ENVIRONMENtAL  PROTECTION 
AGENCY 

[FRL-409S-6] 

Agency  Information  Collection 
Activitiee  Under  0MB  Review 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Notice. 

SUMMARY:  In  compliance  with  th£ 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATE  Comments  must  be  submitted  on 
or  before  February  24, 1992. 
FOR  FUR1HER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Data  Collection  to  Compile  a 
Directory  of  Non-Industrial  Indoor  Air 
Quality  Firms  (EPA  ICR  #1448.02:  OMB 
#2060-0166).  This  ICR  requests 
reinstatement  of  a  previous  collection. 

Abstract:  The  EPA's  Indoor  Air 
Division  is  compiling  a  directory  of  firms 
who  provide  indoor  air  quality 
diagnostic  and  mitigation  services.  To 
that  end.  the  Agency  is  seeking 
clearance  to  request  that  firms  in  the 
industry  volimtarily  complete  a 
questionnaire  which  will  be  mailed  to 
them.  The  information  will  be  used  to 
update  a  directory  of  firms  in  the 
business  of  diagnosing  and  mitigating 
indoor  air  quality  problems.  The 
instrument  includes  questions  relating  to 
types  of  services  provided,  types  of  staff 
employed  and  types  of  tests  conducted. 


Burden  Statement-  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1.25 
hours  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Indoor  Air  Quality 
Firms. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,125  hours. 

Frequency  of  Collection:  occasional 
(one  response  per  directory  update  very 
3-5  years). 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y).  401  M  Street  SW.. 

Washington.  DC  20460 
and 
Troy  Hillier.  Office  of  Management  and 

Budget  Office  of  Information  and 

Regulatory  Affairs.  725 17th  Street 

NW..  Washington.  DC  20503. 

Dated:  January  15. 1992 
Paul  Laptky. 

Director,  Regulatory  Management  Division. 
(FR  Doc.  92-1654  Filed  1-22-92: 8:45  am) 

WLUNQ  CODE  WM-CO-M 
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Public  Water  Supply  Supervision 
Program  Revision  for  the  States  of 
Arkansas,  Oklahoma  and  Texas 

agency:  Environmental  Protection 

Agency. 

action:  Notice^ ^______ 

SUMMARY:  Notice  is  hereby  given  that 
the  States  of  Arkansas,  Oklahoma,  and 
Texas  are  revising  their  approved  State 
Public  Supply  Supervision  Primacy 
Program.  Arkansas,  Oklahoma  and 
Texas  have  adopted  drinking  water 
regulations  for  (1)  filtration,  disinfection, 
turbidity,  giardia  lamblia,  viruses, 
legionella,  and  heterotrophic  bacteria 
that  correspond  to  the  National  Primary 
Drinking  Water  Regulations  for 
filtration,  disinfection,  turbidity,  giardia 
lamblia,  viruses,  legionella,  and 
heterotrophic  bacteria  promulgated  by 
EPA  on  June  29. 1989  (54  FR  27486);  and 
(2)  total  conforms  (including  fecal 
coliforms  and  E.  Coli)  that  correspond  to 
the  National  Primary  Drinking  Water 
Regulations  for  total  coliforms  (including 
fecal  coliforms  and  El  Coli)  promulgated 
by  EPA  on  June  29. 1989  (54  FR  27544). 
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EPA  has  determined  that  these  State 
program  revisions  are  no  less  stringent 
than  the  corresponding  Federal 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  aiq>rove  these 
State  program  revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for  a 
public  hearing  must  be  submitted  by 
February  24, 1992  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public 
hearing  is  made  by  February  24, 1992.  a 
public  hearing  will  be  held.  If  no  timely 
and  appropriate  for  a  hearing  is  received 
and  the  Regional  Administrator  does  not 
elect  to  hold  a  hearing  on  his  own 
motion,  this  determination  shall  become 
effective  on  February  24, 1992. 

A  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing.  (3)  The  signature  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
oiganization  or  other  entity. 

AOORESSEt:  All  dociunents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a  jn. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  ofHces. 

Division  of  Engineering,  Arkansas 
Department  of  Health,  4815  West 
Markham,  Little  Rock,  Arkansas  72201 

Water  QuaUty  Service-0207,  Oklahoma 
State  Depariment  of  Health,  1000  NE. 
10th  Street,  Oklahoma  City,  Oklahoma 

•    73117-1299 

Water  Hygiene  Division,  Texas 
Department  of  Health.  1100  West  49th 
Street.  Austin,  Texas  78756 

Regional  Administrator,  Environmental 
Protection  Agency,  Region  6, 1445 
Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

FOR  FURTHER  INFORMATION  CONTACT:  O. 
Thomas  Love,  Jr.,  EPA.  Regional  8, 
Water  Supply  Branch,  at  the  Dallas 
address  given  above;  telephone  (214) 
655-715a  FTS  255-7150. 

(Sec.  1413  of  the  Safe  Drinking  Water  Act  as 
amended,  (1986)  and  40  CFR  142.10  of  the 


National  Primary  Drinking  Water 
Regulationa) 

Dated:  Deceml>er  31. 1991. 
Io«D.WiaUe. 

Acting  Regional  Administrator. 
[PR  Doc.  92-1656  Filed  1-22-82;  8:45  am] 
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[OPP-00315;  FRL-4045-3] 

State  FIFRA  laauea  Research  and 
Evaluation  Group  (SFIREG);  Working 
Committee  on  Groundwater  Protection 
and  PeetlcWe  Diepoaal;  Open  Meetino 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  Working  Committee  on 
Groundwater  Protection  and  Pesticide 
Disposal  will  hold  a  2-day  meeting, 
begining  on  January  30, 1992,  and  ending 
January  31, 1992.  This  notice  announces 
the  location  and  times  for  the  meeting 
and  sets  forth  tentative  agenda  topics. 
The  meeting  is  open  to  the  public. 
DATES:  The  SFIREG  Woridng  Committee 
will  meet  on  Thursday,  January  30, 1992, 
from  8:30  a.m.  to  5  pjn.  and  on  Friday, 
January  31, 1992,  begining  at  8:30  a.m. 
and  adjourning  at  approximately  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at: 
Holiday  Inn  Crowne  Plaza.  300  Army- 
Navy  Drive,  Arlington,  VA.  (703)  892- 
4100. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Arty  WilUams,  Office  of  Pesticide 
Programs  (H7506C).  Environmental 
Protection  Agency,  401 M  St.,  SW., 
Washington.  DC  20460.  Office  location  . 
and  telephone  number  Rm.  IIOO-E, 
Crystal  Mall  No.  2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  (703)  305-7371. 
SUPPLEMENTARY  INFORMATIONC  The 
tentative  agenda  includes  the  following: 

1.  Discussion  on  developing  field 
standards  for  residue  removal.     

2.  Disposal  regulations  under  FIFRA 
Section  19. 

3.  SFIREG  site  remediation  survey. 

4.  Discussion  on  the  Illinois 
Agricultural  Chemical  Site  Remediation 

nual. 

5.  Phase  2  Report  of  the  National 
Pesticides  in  Drinking  Water  Survey. 

6.  Committee  discussion  on 
comprehensive  State  ground  water  plan 
guidance  and  Regional  "Round  table" 
meetings. 

7.  Status  of  Pesticides  and  Ground 
Water  strategy  support  documents. 

8.  Updated  OPP  ground  water 
database  status. 


9.  University  of  Illinois  and  Ciba 
Geigy's  report  on  a  developmental 
mobile  pesticide  container  incinerator. 

10.  State  reports  on  initiatives 
related  to  ground  water  protection  and 
pesticide  disposal. 

11.  Other  topics  as  appropriate. 
Dated:  )anuaiy  18. 1882. 

Dooglas  D.  Caoipl, 

Director,  Office  of  Pesticide  Programs. 

[PR  Doc  92-1858  Filed  1-22-82;  8:45  am] 
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[FRL-409S-7] 

Administrative  Order  on  Coneent 
Pursuant  to  Section  122(h)  of  ttie 
Comprehenshfe  Environmental 
Response,  Compensation  and  Liability 
Act;  Lee  Farm  Site 

AOBICY:  United  States  Environmental 

Protection  Agency. 

action:  Request  for  pubUc  comment. 

summary:  In  accordance  with  the 
requirements  of  Section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  LiabiHty 
Act,  as  amended  (CERCLA),  notice  is 
hereby  given  of  a  proposed 
Administrative  Order  on  Consent  under 
section  122(h)  concerning  the  Lee  Farm 
Site  in  St.  Croix  County,  Wisconsin.  The 
proposed  Consent  Agreement  requires 
the  owner,  Theresa  E  Lee,  to  provide 
accfess  to  U.S.  EPA  to  transport  and 
treat  hazardous  waste  at  the  property 
known  as  Lee  Farm.  In  return,  the  U.S. 
EPA  covenants  not  to  sue  Theresa  B. 
Lee  regarding  claims  available  to  the 
United  States  under  section  107  of 
CERCLA  relating  to  the  Lee  Farm  Site. 

DATES:  Comments  must  be  received  on 
or  before  February  24, 192. 
ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency.  Region  V.  77  West 
Jackson  Blvd.,  Chicago,  Illinois,  60604- 
3590,  and  should  refer  to:  In  the  Matter 
of  the  Lee  Farm  Site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  McAuliffe  (CS-3T),  Office  of 
Regional  Counsel,  U.S.  EPA.  Region  V, 
77  West  Jackson  Blvd..  Chicago.  Dlinois 
60604-3590,  (312)  886-6237. 
Notice  of  Section  122(h) 
Administrative  Settlement:  In 
accordance  with  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  (CERCLA).  as  amended, 
notice  is  hereby  given  that  on  or  about 
November  22, 1991,  a  proposed 
administrative  settlement  was  agreed  to 
by  Theresa  E  Lee  and  the  United  States 
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of  America.  The  proposed  settlement 
requires  Theresa  B.  Lee  to  provide  U.S. 
EPA  with  access  to  her  property  to 
dispose  of  and  treat  soil  contaminated 
with  lead  from  batteries. 

U.S.  EPA  is  entering  into  this 
agreement  imder  the  authority  of  section 
122(h)  and  107  of  CERCLA.  Section 
122(h)  authorizes  administrative 
settlement  of  a  claim  under  section  107. 
Where  total  response  costs  incurred  by  - 
the  United  States  for  the  facility 
concerned  exceed  $500,000  (excluding 
interest),  the  Attorney  General  of  the 
United  States  must  also  approve  the 
settlement.  As  response  costs  incurred 
in  this  case  exceed  $500,000,  the 
Attorney  General  has  approved  this 
settlement 

Under  the  terms  of  the  settlement, 
Theresa  B.  Lee  will  provide  U.S.  EPA 
with  access  for  disposal  and  treatment 
of  doil  contaminated  with  lead.  In  return, 
the  U.S.  EPA  covenants  not  to  sue 
Theresa  B.  Lee  regarding  claims 
available  to  the  United  States  under 
Section  107  of  CERCLA  relating  to  the 
Lee  Farm  Site.  | 

A  copy  of  the  proposed  ' 

Administrative  Agreement  may  be 
obtained  in  person  or  by  mail  from  the 
Office  of  Regional  Counsel,  United 
States  Environmental  Protection 
Agency,  Region  V,  (CS-3T),  77  West 
{ackson  Blvd.,  Chicago,  Illinois  60604- 
3590. 

Audiority:  The  Comprehensive 
Environmental  Response,  Compensation  and 
Liability  Act  as  amended,  42  U.S.C.  9601- 
9675. 

Dated:  January  13, 1992. 
Ralph  Bauer, 

Acting,  Regional  Administrator. 
[FR  Doc.  92-1650  Filed  1-22-92;  8:43  am] 

MLUNQ  COOC  (SM-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


(FEMA-930-I)R] 

Amendment  to  Notice  of  a  Ma)or 
Disaster  Declaration;  Texas 


agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  ma)or  disaster  for  the  State  of 
Texas  (FEMA-930-DR).  dated  December 
26, 1991,  and  related  determinations. 
dated:  January  14. 1992. 
FOn  FURTHCR  MFONMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 


NOTICE:  Notice  is  hereby  given  that  the 
incident  period  for  this  disaster  is  closed 
effective  January  14. 1992. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

Gtant  C.  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 

(FR  Doc.  92-1637  Filed  1-22-92;  8:45  am| 

BUXMQ  CODE  STIS-Oa-M 


FEDERAL  MARITIME  COMMISSION 

San  Francisco  Port  Commission/ 
Stevedoring  Services  of  America 
Management;  et  aM  Notice  of 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW,  Room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foimd  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004070-005. 

Title:  San  Francisco  Port 
Commission/Stevedoring  Services  of 
America  Management. 

Parties: 

San  Francisco  Port  Commission 
("Port") 

Stevedoring  Services  of  America 
("Sea") 

Synopsis:  This  Agreement  filed 
January  9, 1992,  provides  that  SSA  will 
assume  responsibility  for  billing 
demurrage  and  wharf  storage  for  which 
service  they  will  be  paid  a  fee  by  the 
Port. 

Agreement  No.:  224-200209-003. 

Title:  Port  of  Portland/Stevedoring 
Services  of  America  Management 
Agreement. 

Parties: 

Port  of  Portland  ("Port") 

Stevedoring  Services  of  America 
("SSA") 

Synopsis:  This  Agreement  filed 
January  13, 1992,  changes  the  Contract 
Year  to  begin  on  July  1  and  end  on  June 


30  and  accordingly  reduces  the 
Minimum  Annual  Guarantee  for 
ConU-act  Year  1991-1992  to  $1,026,060.28. 
A  surcharge  of  $4.00  per  container  shall 
be  assessed  by  the  Port  on  each 
container  loaded  on  liner  service 
cellularized  vessels  calling  at  Terminal  2 
with  the  exception  of  Philippines. 
Micronesia  &  Orient  Navigation 
Company  ships. 

Agreement  No.:  224-200603. 

Title:  Port  of  Portland/Hyundai 
Merchant  Marine  Co..  Ltd.  Preferential 
Use  Agreement.  , 

Parties: 

Port  of  Portland  ("Port") 

Hyundai  Merchant  Marine  Co.,  Ltd. 
("Hyundai") 

Synopsis:  The  Agreement,  filed 
January  13, 1992,  provides  that  in  return 
for  Hyundai  agreeing  to  call  at  the  Port 
for  a  minimum  of  68  vessel  calls  per 
year  and  provide  a  minimum  number  of 
containers,  the  Port  will  provide 
preferential  use  of  acontainer  yard 
area,  a  vessel  berth  and  two  container 
cranes. 

Agreement  No.:  232-011247-001. 

Title:  Safbank/Lykes  Reciprocal 
Space  Charter  and  Coordinated  Sailing 
Agreement. 

Parties: 

Lykes  Bros.  Steamship  Co.,  Inc. 

Safbank  Line.  Ltd.  '■- 

Synopsis:  The  proposed  amendment 
would  expand  the  scope  of  the 
Agreement  to  East  Africa  to  the  Cape  of 
Guardafui.  including  the  islands  of 
Ascension  and  St.  Helena  in  the  South 
Atlantic  and  Madagascar  and  adjacent 
islands  in  the  Indian  Ocean,  and  inland 
and  coastal  points  via  such  ports.  The 
parties  have  requested  a  shortened 
review  period. 

By  Order  of  the  Federal  Maritime 
Commission.  ,   - 

Dated:  January  16, 1992. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  92-1565  Filed  1-22-92;  8:45  amj 

BHJJNO  com  STSQ-OI-M. 


Security  for  ttie  Protection  of  the 
Public  nnandal  ResponsHMIty  To 
Meet  Liability  incurred  for  Death  or 
Injury  to  Passenger*  or  Other  Persons 
on  Voyages;  IssuMice  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  ResponsibiUty  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
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the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CF.R. 
Part  540,  as  amended:  Peter  Deilmann 
Reederei,  and  Schiffahrtsgesellschaft 
MS  Berlin,  Kreuzfahrten  GmbH  &  Co., 
Am  Hafensteig  19, 2430  Neustadt  in 
Holstein,  Germany. 

Vessel:  Berlin. 

Dated:  January  16, 1992. 

|oMph  C  PoUdng, 

Secretary. 

(FR  Doc.  92-1566  Filed  1-22-42;  8:45  am] 

■HXntO  CODE  6730-01-M 


Availability  of  Ust  of  Non-Vessei- 
Operating  Common  Carriers  In 
Compllanca  With  ttw  Bonding 
Raquirements  of  46  CFR  Part  583; 
Notica 

January  17, 1992. 

Notice  is  given  that  a  revised  Ust  of 
non-vessel-operating  common  carriers  in 
compliance  with  the  bonding 
requirements  of  46  CFR  part  583  is 
available.  This  list  is  effective  five  days 
after  publication  of  this  notice  in  the 
Federal  Register.  For  copies  of  this  list 
please  contact:  Office  of  Tariffs,  Bureau 
of  Tariffs,  Certification  and  Licensing, 
1100  L  Street,  NW.,  suite  10220, 
Washington,  DC  20573,  (202)  523-5821. 

■A 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  92-1671  Filed  1-22-92;  8:45  amj 

BILUNQ  CODE  «730-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Transportation  and  Motor  Vahidas 

agency:  Federal  Supply  Service,  GSA. 
ACTION:  Notice  of  intent  to  revise 
Standard  Form  91. 

summary:  Notice  is  hereby  given  that 
the  General  Services  Adndnistration 
(GSA)  intends  to  revise  Standard  Fonn 
(SF)  91,  Operator's  Report  of  Motor 
Vehicle  Accident.  Notice  is  further  given 
that  GSA  intends  to  cancel  SF  91-A, 
Investigation  Report  of  Motor  Vehicle 
Accident,  and  Optional  Form  (OF)  26, 
Data  Bearing  Upon  Scope  of 
Employment  of  Motor  Vehicle  Operator. 

Motor  Vehicle  operators  or  their 
supervisors  presently  must  complete  SFs 
91  and  91-A  and  OF  26  in  virtually  all 
instances  where  a  Federally-owned  or 
leased  vehicle  is  involved  in  an 
accident.  Information  contained  on  SF 
91,  SF  91-A,  and  OF  26  is  redundant  in 
many  instances.  Significant  data 
elements  will  be  taken  fit)m  each  of  the 
three  forms  and  consolidated  on  the 
revised  SF  91,  Motor  Vehicle  Accident 
Report. 

DUE  DATE  FOR  COMMENTS:  Comments 
must  be  received  by  March  23, 1992. 
ADDRESS:  Comments  should  be  sent  to 
the  following  address:  General  Services 
Administration,  Fleet  Management 
Division  (FBF),  Washington,  DC  20406. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Moses,  Sr.,  of  the  General 
Services  Administration,  Fleet 
Management  Division  (FBF), 
Washington,  DC  20406,  telephone 


number  (commercial)  703  305-6273  or 
(FTS)  265-6273. 

SUPPLEMENTARY  INFORMATION:  Federal 
Property  Management  Regulations  101- 
38.601  and  101-39.4  require  all  motor 
vehicle  operators  to  complete  Standard 
Forms  (SFs)  91  and  91-A  whenever  they 
are  involved  in  an  accident.  Operators 
of  GSA  Interagency  Fleet  Management 
System  (IFMS)  motor  vehicles  are 
required  to  complete  Optional  Form 
(OF)  26  whenever  they  are  involved  in 
an  accident.  Some  of  the  entries  on  SF 
91,  SF  91-A,  and  OF  26  are  repetitive 
and  require  a  burdensome  amount  of 
time  to  report  an  accident.  Items  which 
are  duplicated  on  two  or  more  forms 
include  vehicle  operator  names, 
addresses,  and  telephone  numbers; 
vehicle  descriptions;  vehicle  ownership; 
location  of  accident;  and  a  narrative  of 
the  incident. 

The  third  party's  insurance  company 
information,  to  include  company, 
address,  and  policy  number,  will  be 
added  as  an  additional  element  on  the 
revised  SF  91.  Operators  of  GSA  IFMS 
motor  vehicles  are  already  required  to 
obtain  this  information  using  GSA 
regionally  prescribed  forms. 

The  SF  91  will  be  printed  as  a  4-page 
single  form.  The  form  will  be  reforms  ted 
to  achieve  optimal  use  of  space  and 
contain  all  elements  of  information 
necessary  to  report  a  motor  vehicle 
accident. 

Dated:  January  10. 1992. 

Allan  W.  B«ret. 

Assistant  Commissioner,  Office  of 
Transportation  and  Property  Management. 

MLLMQ  COM  ma  t<  II 
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MOTOR  VEHICLE 
AOCiOENT  REPORT 


INSTRUCTIONS:  Sections  I  thru  IX  ar*  fUI«d  out  by  the  vehtcl*  operator.  Section  IX,  Itenw  74 
thru  75c  are  filled  out  by  the  operator's  supervisor  Sections  X  thru  XII  are  filled  out  by  an 
accident  investigator  for  bodily  injury,  injury  or  ftrtalitv.  and/or  damage  exceeding-$500. 


I.OATtOFACCDENT 


3.  TVME  OF  ACaOENT 


PM 


SECnOW  I  -  ACCIOeNT  TIME  AND  LOCATION  (Use  Section  VIII  if  additional  space  is  needed.) 

2.  PLACE  Of  AOCaoeWT  ISInl  tddnss.  an.  Miti  ZV  Cadu  M—rmtl  Imtdrntk  IMfnc*  n—mt  mtfstimnj 


4.  INOCATE  ON  THIS  DIAGRAM  HOW  THE  ACaPENT  HAPPENED 


C/s*  erw  o/  Mm*  ouMnat  lo  Mk»lch  !*• 
seem.  Wrrlt  in  ttnai  or  rughmty  n»mf 
ormtnbf*. 

»  Numb0r  Ftihrwl  vvhich  M  I.  othtr 
wHtiett  m»  2.  sddinot>»l  ntKch  a*  X 
mdthott^neHonottrmimlwithMrom. 

Etmmplt:  — ^[T^  (~2\-^ — 

b  Um  (04id  Una  lo  ihew  path 
tMltxa  accident 


and  Df  okan  Una  adar 
Oiaaccidant 


c  Show  padaavian  ^ 

d. Showf ratboad by   Ml  I  I  M  M  I  I  I 


X-\ 


■~N 


•  Plaoaanomrtn 
Itu*  cacle  10 
IndwaiaWCWTM 


o 


5  POINT  OF  IMPACT 
IChecIf  one  for 
each  vehicle) 


FED 


AREA 


b.  R  FRONT 


c  l.FROW 


d.  REAR 


e.  R  REAR. 


I.  L  RFAR 


g  R^oe 


h  L.  SHX 


0   DESCRIBE  WHAT  HAPPENED  IHtftr  to  trhicles  «s  f^a:  '2'.  '3:  »lc  Plets*  mc'udf  momtsiion  on  postma  tpred  ^mit  tpprommaf  tp—d 
w—ther  conditionM.  dmtr  maWWy  ami  mxHlion  oltccntent  mlKclas.) 


ol  Hf  tmhtclrt.  ro»d  eonOitiora 


21. N/ 

24.  AC 

A 

25.  M 

D 
D 

29.  t; 

B 

32  rw 

35.  AC 

36.  M 

D 
D 

40.T/I 

A 

44.  N> 

47.  Bl 

^ 

49.  Ni 

52.  B 

SECTION  II  -  OTHER  VEHICLE  DATA  (Use  Section  VIII  if  additional  space  is  needed  ) 


7  DRIVER'S  NAME  (iMl  hnt.  rnddl*) 


9a  DRIVER  S  WORK  ADDRESS 


10a.  DRIVER'S  HOME  ADDRESS 


1 1 .  DESCRIBE  VEHICLE  DAMAGE 


8  DRIVtRS  LICENSE  NUMBtfl/STATE  /llMITAIIONS 


13.  YEAR  OF  VEHICLE 


14.  MAKE  OF  VEHICLE 


15  MODtLOFVEHK-.LE 


1  7a  DRIVER  S  INSURANCE  COMPANr  NAME  AND  ADDRESS 


9b  WORK  TCtrr-HONf  NliMBi.fl 

l6b  HOMC.ftlEPHONt  NUMBER 
(  ) 


!  2  f  SI  IMATt  D  REPAIR  LOST 


10  TAG  NUMHER  AND  SI  ATE 


1/b.  POLICY  N.JMBttI 


1 7c.  TELEPHONE  NUMBER 
(  ) 


18.  VEHKXE  IS 
|~]C0-0VWED 
|~|  LEASED 

20  OWNER'S  ADDRESS 


RENTAL 
PRIVATELY  OWNED 


19a.  OWNER'S  NAME  ILast.  first  mde»») 


13b.  TtLEPHCNE  NLiMBtH 


(  ) 


NSN  754001-0000000 

Previout  adibon  not  u*aMa 

AUTHORIZED  FOR  LOCAL  REPROOOCTIOW 


EXPIRATION  DATE:  O00-91 


91-000 


STANDARD  FORM  91   PAGE  1  (Rev  9  9U 
Praccribad  by  CSA    FPMR  101-38.6 
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SECTIOW  III  -  KILLED  OR  INJURED  (Use  Section  VHI  if  additional  space  is  needed.) 


2 1 .  NAME  (iMt.  first,  rmddlt) 


22.  sex 


23  A6E 


24.  ADDRESS 


25.  MARK  -X-  IN  TWO  APPROPRIATE  BOXES 


|~|Kaj.ED 
n  INJURED 


n  DRIVER       □  PASSENGER 
n  HELPER       n  PEDESTRIAN 


20.  IN  WHICH  VEHICLE 
n  OTHER  (2) 


27.  LOCATION  IN  VEHICLE 


28.FIRSTAK>QIVENBY 


29.  TAKEN  BY 


30.  TAKEN  TO 


3 1 .  REGISTRATION  NUMBER 


32.  NAME  lUsl.  first,  nvddle) 


33.  SEX       34.  AGE 


35.  ADDRESS 


36.  MARK  -X-  m  TWO  APPROPRIATE  BOXES 


i~l  KiaEO 
r~1  INJURED 


n  DRIVER       Q  PASSENGER 
n  HELPER       Q  PEDESTRIAN 


37  IN  WHK>I  VEHICLE 
r~|  OTHER  (2( 


41  TAKEN  TO 


38.  LOCATION  IN  VEHKXE 


39.  FIRST  AID  GIVEN  BY 


40.  TAKEN  BY 


42.  REGISTRATKIN  NUMBCN 


43  Pedes- 
trian 


a.  NAME  OF  STREET  OR  HIGHWAY 


b.  DIRECTION  OF  PEDESTRIAN  (SW eormr  to  NE  eom»r.  *tc.) 


FROM 


TO 


c.  DESCRIBE  WHAT  PEDESTRIAN  WAS  DOING  AT  TIME  OF  ACCI0EN1   lOostint  mtnstction  wiiti  signal,  agiunsi  sigifl,  disgonaHy:  m  ro»tl»t\  pla^inf.  otj-lti.  ig. 
fntchhtkifig.  etc.) 


SECTION  IV  -  WITNESS/PASSENGER  (Witness  must  fill  out  SF  94.  Statement  of  Witness)  (Convnue  in  Section  VIII) 


A 

44.  NAME  firfJt  first,  mmdle) 

45.  WORK  TELEPHONE  NUMBLR 
(              ) 

46.  HOfJIE  TELEPHONE  NUM6tH 
(                ) 

47.  BUSINESS  ADDRESS 

♦8.  HOME  ADDRESS 

B 

49.  NAME  (Ust  first,  middh) 

50.  WORK  TELEPHONE  NUMBER 
(              ) 

bV  HOME  TELEPHONE  NUMBER 
(               ) 

52.  BUSINESS  ADDRESS 

63.  HOME  ADORESS 

SECTION  V  -  PROPERTY  DAMAGE  (Use  Secbon  VIII  if  additional  space  is  needed.) 


54a.  NAME  OF  OWWEH 

54b.  OFFKE  TELEPHONE  NUMBER 
(              ) 

b4c.  HOME  TELEPHONE  NUMBER 
(               ) 

54d.  BUSINESS  ADDRESS 

54e.  HOME  ADDRESS 

55a  NAME  OF  INSURANCE  COMPANY 

55b.  TELEPHONE  NUMBER 
(               ) 

Sj  5c.  POLICY  NUMBLR 

56.  ITEM  DAMAGED 

57.  L<X;aTI0N  of  DAMAGED  ITEM 

58.  ESTIMATED  COST 
$ 

SECTION  VI  ■  POLICE  INFORMATION 


59a.  NAME  OF  POLKE  OFFICER 

S9b.  BADGE  NUM6FR 

59c.  TELEPHONE  NUMBLR 

, 

(              ) 

60  PRECINCT  OR  HEADQUARTERS 

6 la.  PERSON  CHARGED  WITH  ACUDENT 

61b  1YPtOFVtHK;LE 

nFEon^ 

SECTION  VII -FEDERAL  VEHICLE  DATA 

62.  DRIVER  S  NAME  (iMt.  fust.  mKkUe) 

63.  SOCIAL  SECURITY  NO. 

64.  DRIVER  S  LK:ENSE  NO./STATE/LIMITAI1ONS 

65a.  DEPARTMENT/FEDERAL  AGENCY  PERMANENT  OFFCE  ADDRESS 

65b.  TELEPHONE  NUMBER 
(              ) 

66.  TAG  OR  lOENTIFK^ATION  NUMBER 

67.  EST  REPAIR 
$ 

68.  YEAR  OF  VEHKXE 

69.  MAKE 

70.  MODEL 

71  seat  belts  used 
□  yesGno 

72.  DESCRIBE  VEHICLE  DAMAGE 


STANDARD  FORM  91   PAGE  2  (REV  »91| 
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SECTION  X  -  ACCI06WT  HHVESTICATKHl  DATA 


76.  OO  THE  WVESTK5ATION  DISaOSE  CONFUCTBHO  MH^fWIAnOM.      [~1  YES  Q  •*>      0"^**'  —Pl-n 


77.  PERSONS  INTERVIEWED 

NAME 

DATE 

NAME 

DATE 

a. 

c. 

b 

d 

-•.        - 

78.  ADDITIONAL  COMMENTS  llndicata  t»ctioifnd  itfnt  number  for  »ach  commtnti 


SECTION  XI  •  ATTACHMENTS 


UST  ALL  ATTACHMEMT»  TO  THIS  RETORT 


UMI 


SECTION  XM  -  COMMENTS/ APPROVALS 


79.  REVMEWWO  OFHCIAL  S  COMMEMTS^ 


80  ACOOENT  INVESTIGATOR 

81.  ACCIDENT  REVIEWING  Of  HCIAL 

■  SIGNATURE  AND  DATE 

•.  SIGNATimE  AND  DATE 

b.  NAME  (f"**.  rmddh,  ItsU 

b.  NAME  {First.  mkkM*.  Intl 

c.  TfTLE 

c.  TITLE 

AOffKX 

d.  OFHCE 

STANDARD  FORM  91  PAGE  4  ire  v.  9-91  > 
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SECTION  VIN- EXTRA  DETAILS 


SPACE  FOR  OETA&EOANSmCRS.  MOKAn  SECTIOM  AND  ITEM  NUMBER  FOR  EACH  ANSWIER  IF  MOME  STACC  ISMEEDEaCONTMUE  ITEMS  ONPtAINBONUIWlR 


SECTION  IX -FEDERAL  DRIVER  CERTIRCATION 


In  eomplianc*  wnth  th*  Prrwacy  Act  of  1974,  solicitation  of  th«  inlormation  ra^u— ted  on  this  form  ••  «uthonz»d  by  Titto-40 1>  S  C  Section  49t 
DiscloMiro  of  th*  information  by  a  Fodorai  omploy**  ts  matxlatorv  as  tha  fKst  stap  m  tha  GovarnmentV  mvattioation  of  a  motor  ttebtcta- 
accidant  Tha  principal  purpoaas  for  using  thts  information  rs  to  provida  nocassarv  data  for  taool  counsal  m  tagat  actior>s  rasuitog  from 
tha  accident  and  to  providis  accidant  Information/statistics  in  anatyzmg  accidant  csuaas  and  davelop«ng  methods  of  raducmg-accfdants 
Rowtina  usa  of  iiTfofn»attor>  may  ba  by  Fadarai.  Stata  or  local  govarr>mar»t8.  or  agancias.  v^>an  ratevant  to  civil.-  cnminal.  or  regulatory 
investigations  or  prosacutioos.  An  amptoyaa  of  a  Fadarat  agency  wfto  faita  to  report  accurately  a  motor  vabtda- aectdarft  M*votving  a  Federal- 
vehicle  or  who  refuses  to  cooperate  in  the  invastigatten  of  an  accidant  may  ba-aubjaot  to  adrninistratnw  sanctiorts. 

I  certify  that  th»  information  on  this  form  (Sections  I  thru  Wff}  is  corract  to  the  b«st  of  my  knowlad^  and  bahaf . 

73«.  NAME  AND  TTTLE  OF  DRIVER  '-  '■  |73k>  DRiyER  S  StCtMTURC  AMD  DATE 


74  COMPLETED  BY 

a.  DID  THIS  ACCIDENT  OCCUR  WITHIN  THE  EMPLOYErS  SCOPE  OF  D'UTY? 

DRIVERS 
SUPERVISOR 

B 

YES 
NO 

b.  COMMENTS 

7Sa  NAME  AND  TWI.FOF  SUKRVISOII 

7»«>.  SUPERVISOR  S  StGNAnME  ANO  DATt 

JtC  TetEPH0NE4«JMK« 
(              ) 

(FR  Doc.  02-1550  Ffled  1-22-02: 845  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  | 

Agency  for  Health  Care  Policy  and 
Research  i 

PubHc  Meeting  on  Clinical  Practice      .^ 
Guideline  for  Evaluation  of  and  Early 
Intervention  for  the  HIV+     | 
Asymptomatic  Individual      ' 

Two  public  meetings  will  be  held  on 
the  clinical  practice  guidelines  for 
Evaluation  of  and  Early  Intervention  for 
the  HIV+  Asjonptomatic  Individual, 
under  development  by  a  panel  of 
experts  and  health  care  consumers, 
arranged  for  by  the  Agency  for  Health 
Care  Policy  and  Research.  The 
guidelines  will  address  the  following 
topics:  General  medical  assessment  and 
early  medical  intervention;  women's 
issues;  issues  related  to  infants,  children 
and  adolescents;  and  patient  knowledge, 
attitudes  and  practices. 

A  Notice  announcing  the  development 
of  clinical  practice  guidelines  for  the 
evaluation  of  and  early  intervention  for 
tiie  HIV+  asymptomatic  individual  and 
inviting  nominations  for  the  panel  of 
experts  and  constmiers  was  published  in 
the  Federal  Register  on  December  10, 
1990  (55  FR  50776). 

The  panel  has  been  selected  and  now 
two  public  meetings  are  being  held  to 
provide  an  opportunity  for  interested 
'  parties  to  contribute  relevant 
information  and  comments  concerning 
the  evolution  of  and  early  intervention 
for  the  HIV+  asymptomatic  individual. 
The  meetings  will  be  held  as  follows: 
Monday,  February  10, 1992  in  San 
Francisco  as  follows:  8  a.m.  to  Noon 
and  1  p.m.  to  5  p.m.,  Holiday  Inn, 
Golden  Gateway,  1500  Van  Ness 
Avenue,  San  Francisco,  California, 
94109;  (Telephone  Number  415-441- 
,  4000). 

Tuesday,  March  10. 1992,  in  New  York 
City  as  follows:  8  a.m.  to  Noon  and  1 
p.m.  to  5  p.m.,  St.  Moritz  on  the  Park 
Hotel.  50  Central  Park  South,  New 
York.  New  York  10019;  (Telephone 
Number  212-755-5800). 

Arrangements  for  Meetings  on  the 
Evaluation  of  and  Early  Intervention  for 
HrV+  Asymptomatic  Individuals 

Individuals  and  representatives  of 
organizations  are  invited  to  provide 
relevant  written  comments  and 
information  and  make  a  brief  (5  minutes 
or  less)  oral  statement  to  the  panel. 
Mikalix  and  Company  (M  &  C),  the 
organization  which  provides  logistical 
and  technical  support  to  the  panels,  is 
making  the  administrative  arrangements 
for  this  public  meeting  on  behalf  of  the 
panel.  Individuals  and  representatives 
who  would  like  to  attend  must  register 


with  M  &  C  at  the  address  set  out  below. 
Those  wishing  to  make  oral  statements 
and/or  provide  written  information 
should  submit  copies  to  M  &  C,  by  the 
deadlines  below: 

January  30  for  the  February  10 
meeting  in  San  Francisco,  and  February 
28  for  the  March  10  meeting  in  New 
York  City. 

Individuals  should  indicate  the  date 
and  the  place  of  the  meeting  that  they 
will  be  attending.  If  more  requests  to 
make  oral  statements  are  received  than 
can  be  acconunodated,  the  chair  persons 
will  allocate  speaking  time  in  a  manner 
which  ensures,  to  the  extent  possible, 
that  a  range  of  views  of  health  care 
professionals  and  providers,  health  care 
consumers,  and  product  and 
pharmaceutical  manufactiirers  is 
presented.  Those  who  cannot  be 
allocated  their  requested  speaking  time 
because  of  time  restraints  can  be 
assured  that  their  written  comments  will 
be  considered  by  the  panel  in 
developing  the  guidelines. 

Registration  should  be  made  with  and ' 
written  materials  sent  to: 
Mikalix  and  Co.  (M  &  C),  Attn:  M.  A. 
Freshour.  404  Wyman  Street,  Suite 
375,  Waitham,  MA  02154-1210,  Phone 
617-290-0090.  FAX  617-290-0180. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239),  enacted  on 
December  19, 1989.  added  a  new  title  IX 
to  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  299-299C-6),  which 
established  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  to 
enhance  the  quality,  appropriateness, 
and  effectiveness  of  health  care  services 
and  access  to  such  services. 

Section  911  of  the  Act  (42  U.S.C.  299b) 
established,  within  AHCPR.  the  Office 
of  the  Forum  for  Qualify  and 
Effectiveness  in  Health  Care  (the 
Forum).  Through  this  office,  AHCPR  is 
arranging  for  the  development  and 
periodic  review  and  updating  of 
clinically  relevant  guidelines  that  may 
be  used  by  physicians,  educators,  other 
health  care  practitioners,  and  consumers 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions 
can  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
managed  clinically. 

Section  914  of  the  Act  (42  U.S.C.  299b- 
3)  lists  factors  to  be  considered  in 
establishing  priorities  for  guidelines, 
including  the  extent  to  which  the 
proposed  guidelines  would: 

1.  Improve  methods  of  prevention, 
diagnosis,  treatment  and  clinical 
management,  and  thereby  benefit  a 
significant  number  of  individuals: 


2.  Reduce  significant  variations  among 
clinicians  in  the  particular  services  and 
procedures  utilized  in  making  diagnoses 
and  providing  treatments;  and 

3.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

The  following  topics  were  selected  in 
1990  for  guideline  development: 

1.  Management  of  Functional 
Impairment  Due  to  Cataract  in  the  Adult 

2.  Diagnosis  and  Treatment  of  Benign 
Prostatic  Hyperplasia 

3.  Urinary  Incontinence  in  Adults 

4.  Prediction.  Prevention,  and  Early 
Intervention  of  Pressure  Ulcers 

5.  Provision  of  Comprehensive  Care  in 
Sickle  Cell  Disease 

6.  Acute  Pain  Management:  Operative 
or  Medical  Procedures  and  Trauma 

7.  Diagnosis  and  Treatment  of 
Depressed  Outpatients  in  Primary  Care 
Settings 

In  addition,  in  1991  the  following 
topics  were  selected  for  guideline 
deiyelopment: 

1.  Management  of  Cancer-Related 
Pain  - 

2.  Treatment  of  Stage  Two  and 
Greater  Pressure  Ulcers 

3.  HTV  Positive  Asymptomatic 
Patients:  Evaluations  and  Early 
Intervention 

4.  Low  Back  Problems. 

5.  Development  of  Quality 
Determinants  of  Mammography 

6.  Otitis  Media  in  Children 

7.  Diagnosis  and  Treatment  of  Heart 
Faihu'e  Secondary  to  Coronary  Vascular 
Disease 

8.  Post  Stroke  Rehabilitation 

9.  Alzheimer's  Disease  Screening 
To  ensure  the  development  of 

guidelines.  AHCPR,  acting  through  the 
Forum,  has  arranged  for  panels  of 
experts  in  the  above-listed  topics  and 
consumer  representatives,  who  will 
develop  the  specific  guidelines.  Panel 
responsibilities  include  determination  of 
the  scope  of  the  guidelines,  assessment 
of  the  available  scientific  evidence  and 
clinical  consensus,  and  conducting  peer 
review  and  pilot  review  of  drafts  of  the 
guidelines.  / 

Dated:  )anuary  15, 1992. 
).  Jamtt  Clintoo, 
Administrator. 
[FR  Doc.  92-1600  Filed  1-22-92;  8:45  am] 
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Workgroup  on  Methods  of  Developing 
Medical  Review  Criteria,  Standards 
snd  Performance  Measures 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  announces  that 
it  is  establishing  a  workgroup  to  develop 
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methods  for  deriving  and  asseMing 
medical  review  criteria,  standards  of 
quality,  and  perforauuice  meaaiirea 
consistent  with  clinical  practicd 
guidelines,  being  developed  by  panels  of 
experts  and  contractors  supported  by 
AHCPR.  This  Notice  also  invites 
nominations  of  qualifled  individuals  to 
serve  as  the  chairperson(8]  and 
members  of  this  woricgroup. 

The  methods  developed  by  the 
workgroup  are  intended  for  widespread 
distribution  to  and  use  by  a  variety  of 
groups,  such  as  professional  review 
organizations  (P^Os,  hospitals,  medical 
societies,  medical  review  organizations) 
in  developing  medical  review  criteria 
and  performance  measures  in  general, 
and,  particularly,  in  developing  medical 
review  criteria  and  standards  derived 
from  guidelines  developed  with  AHCPR 
support.  The  methods  for  developing 
review  criteria  also  will  be  used  to 
assist  AHCPR  in  carrying  out  the 
mandate  of  section  914  of  the  Public 
Health  Service  Act  (42  U.S.C.  299b-3)  to 
establish  standards  and  criteria  to  be 
utilized  by  contractors  and  expert 
panels  in  the  development  and  periodic 
review  and  updating  of  guidelines, 
standards,  performance  measures,  and 
review  criteria.  - 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L 101-239)  enacted  on 
December  19, 1969,  added  a  new  title  IX 
to  the  Public  Health  Service  Act  (the 
Act),  which  established  AHCPR  to 
enhance  the  quality,  appropriateness, 
and  effectiveness  of  health  care 
services,  and  access  to  such  services. 
The  AHCPR  is  to  achieve  its  goals  not 
only  through  the  establishment  of  a 
broad  base  of  scientific  research  but 
also  through  the  promotion  of 
improvements  in  clinical  practice  and  in 
the  organization,  financing  and  delivery 
of  health  care  services. 

Section  911  of  the  Act  (42  U.S.C.  299b) 
established  within  the  AHQW.  the 
Office  of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Care  (the 
Forum).  Section  912  of  the  Act  (42  U.S.C. 
299b-l)  directs  the  Forum  to  arrange  for 
the  development  and  periodic  review 
and  updating  of  clinical  practice 
guidelines  and  standards  of  quahty. 
performance  measures  and  medical 
review  criteria  through  which  health 
care  providers  and  other  appropriate 
entities  may  assess  or  review  the 
provision  of  health  care  and  asstire  the 
quality  of  such  care. 

Section  912  (42  U.&C.  299b-l)  also 
requires  that  the  guidelines,  standards, 
performance  measures  and  review 
criteria  be: 


1.  Based  on  the  best  available 
research  and  professional  judgment; 

2.  Presented  in  ftwnats  appropriate  for 
use  by  physicians,  health  care 
practitioners,  providers,  medical 
educator*,  medical  review  organizations 
and  consumers  of  health  care:  and 

3.  In  forms  appropriate  for  use  in 
clinical  practice  and  educational 
programs  and  in  reviewing  quality  and 
appropriateness  of  medical  care. 

Section  914  of  the  Act  (42  U.S.C.  299b- 
3)  further  requires  that  the  Director  of 
the  Forum  establish  standards  and 
criteria  to  be  used  by  recipients  of 
contracts  and  by  expert  panels  in 
developing,  reviewing  and  updating 
guidelines,  standards,  performance 
measures,  and  review  criteria. 

Workgroup  Nominations 

The  workgroup  will  consist  of  a 
chairperson(s)  and  nine  to  fifteen 
members.  To  assist  in  identifying 
members.  AHCPR  is  requesting 
recommendations  from  a  broad  range  of 
interested  individuals  and 
organizations,  including  physicians 
representing  specialty  and  general 
practices,  nurses,  health  services 
researchers,  health  care  consumers  and 
others  with  expertise  or  information  in 
such  pertinent  areas  as:  quality 
assurance,  utilization  review,  peer 
review,  Ucensure,  accreditation,  and 
medical  education.  AHCPR  is  especially 
interested  in  receiving  nominations  of 
individuals  with  experience  in  quality 
and  utilization  review  in  hospitals, 
health  maintenance  organizations, 
managed  care,  third  party  payors,  and 
other  organizations  in  both  the  private 
and  public  sectors. 

The  functions  of  the  chairperson(s) 
are  critical  to  leading  the  group  in  its 
consideration  of  methodological  issues 
and  formulation  of  a  methodology  to 
develop  medical  review  criteria, 
standards  of  quality,  and  performance 
measures  derived  from  clinical  practice 
guidelines  created  with  the  assistance  of 
AHCPR.  The  chairperson(8)  will  provide 
leadership  regarding  methodology, 
literature  review,  deliberations  of  the 
workgroup,  and  formulation  of  the  final 
report  Nominations  for  the 
chairperson(s)  should  take  into 
consideration  the  criteria  specified 
below,  which  AHCPR  will  use  in  making 
its  selection. 

AHCPR  will  appoint  the 
chairperson(s)  froHm  among  the 
nominations  received  using  criteria  that 
include  the  following: 

•  Relevant  training  and  clinical 
experience 

•  Demonstrated  experience  in  quality 
assuFuice,  utilisation  review,  and 
associated  research  including 


publications  of  relevant  peer-reviewed 
articles 

•  Demonstrated  experience  or 
expertise  in  such  areas  as  peer  review, 
professional  credentialing. 
accreditation,  and  medical  education 

•  Commitment  to  the  need  to  develop 
methods  for  quality  and  utilization 
review 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities 

•  Broad  view  of  medical  review 
processes  and  approaches 

•  Demonstrated  capacity  to  lead  a 
health  care  team  in  a  group 
decisionmaking  process 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns 

•  Familiarity  with  the  clinical  practice 
guideline  process  used  by  AHCPR 
guideline  panels,  and 

•  No  potential  conflict  of  interest  that 
would  impair  the  impartial  participation 
in  the  development  of  methods  for 
review  criteria. 

Once  the  chairperson(s)  has  (have) 
been  appointed,  the  nominations  for 
members  of  the  workgroup  will  be 
submitted  for  further  review  and 
consideration  to  the  selected 
chairperson(8),  who  will  in  turn 
recommend  member*  to  AHCPR. 
Appointments  of  the  workgroup  , 

members  will  be  made  by  the  AHCPR. 
after  review  of  proposed  member*' 
qualifications  and  the  overall 
composition  of  the  group  to  ensure 
representation  of  a  range  of  experience 
and  expertise. 

Nominations  should  indicate  whether 
the  individual  is  being  recommended  to 
serve  as  the  chairperson(8]  or  to  serve 
as  a  member  of  the  workgroup.  Each   * 
nomination  must  include  a  copy  of  the 
individual's  curriculum  vitae  or  resume, 
plus  a  statement  of  the  rationale  for  the 
specific  nomination.  To  be  considered, 
nominations  must  be  received  by 
February  5, 1992  by  Mikalix  ft  Company, 
the  contractor  which  provides 
administrative  support  to  the  Office  of 
the  Forum,  at  the  following  address: 

Mikalix  &  Co..  Attention:  C.  Delaney, 
R.N.,  404  Wyman  Street  Suite  375. 
Waltham.  Massachusetts  02154-1210 

Dated:  January  15, 1992. 

Macratt  CUDloa, 

Administrator. 

(PR  Doc  g»-ie(tt  Filed  1-2^-82;  ac46  anj 
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Agency  for  Health  Care  Policy  and 
Reaearch;  Meeting  | 

Name:  Health  Services  Research 
Training  Advisory  Committee. 

Date  and  Time:  February  6-7. 1992. 8 
a.m. 

Place:  Hyatt  Regency,  Old 
Georgetown  Room.  One  Bethesda  Metro 
Center,  Bethesda,  Maryland. 

Open  February  5,  8  a.m.  to  8:30  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Committee  is  charged 
with  conducting  the  initial  review  of 
grant  applications  from  educational 
institutions,  individuals,  or 
organizations  for  Federal  support  for 
research  centers  to  ensure  that  highly- 
tramed  scientific  personnel  will  be 
available  in  adequate  numbers  and  in 
the  appropriate  research  areas  and 
fields  to  maintain  the  nation's  health 
ser\'ices  research  agenda. 

Agenda:  The  open  session  on 
February  6  from  8  a.m.  to  8:30  a.m.  will 
be  devoted  to  a  business  meeting 
covering  administrative  matters  and 
reports.  The  closed  session  of  the 
meeting  will  be  devoted  to  a  review  of 
grant  applications  for  MEDTEP 
Research  Centers  on  Minority 
Populations.  In  accordance  with  the 
Federal  Advisory  Committee  Act,  title  5, 
U.S.  Code,  appendix  2  and  Title  5.  U.S. 
Code  552b(c)(6).  the  Administrator, 
AHCPR.  has  made  a  formal 
determination  that  this  latter  session 
will  be  closed  because  the  discussions 
are  hkely  to  reveal  personal  information 
concerning  individuals  associated  with 
applications.  This  information  is  exempt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact 
Mrs.  Linda  Blankenbaker,  Agency  for 
Health  Care  Policy  and  Research, 
Executive  Office  Center,  suite  602.  2101 
E.  Jefferson  Street,  Rockville,  Maryland 
20852,  Telephone  (301)  227-8449. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  {anuary  15, 1992. 
|.  lamtt  CUntoB, 

Administrator. 

[FR  Doc.  92-1602  Filed  1-22-92;  8:45  am] 
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Centers  for  Disease  Control 

InMmmizatlon  Practices  Advisory 
Committee:  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  thf  following 
committee  meeting: 
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Name:  Immunization  Practices 
Advisory  Committee. 

Times  and  Dates:  8:30  a.m.-5  pjn.. 
February  12, 1992. 8:30  a.m.-12  noon, 
February  13, 1992. 

Place:  CDC,  Auditorium  A,  Building  2. 
1600  Cliflon  Road,  NE.,  Atlanta,  Georgia 
30333. 

Status:  Open  to  the  public  limited 
only  by  the  space  available. 

Purpose:  The  Committee  is  charged 
with  advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immimizirig  agents. 

Matters  To  Be  Discussed:  The 
Committee  will  discuss  the  Japanese 
encephalitis  vaccine  statement;  the  polio 
vaccine  and  recent  developments  in 
molecular  virology  and  virulence  testing; 
hepatitis  A:  Morbidity  and  status  of 
vaccine  development;  immunization  in 
the  immunocompromised;  the  acelfular 
pertussis  vaccine  statement;  and  will 
consider  other  matters  of  relevance 
among  the  Committee's  objectives. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Gloria  A.  Kovach,  Staff  Specialist.  CDC 
(1-B72).  1600  Clifton  Road,  NE.,  Mailstop 
A20,  Atlanta.  Georgia  30333.  telephone 
404/639-3851  or  FTS  236-3851. 

Dated:  January  16, 1992. 
□viD  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  92-1593  Filed  1-22-92;  8:45  am] 

BiUING  COOE  4160-1*41 


Food  and  Drug  Administration 
[Docket  No.  92N-0020} 

Drug  Export;  Coagulation  Factor  IX 
(Human),  Affinity  Purified,  Solvent 
Detergent  Treated 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnoN:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Alpha  Therapeutic  Corp.,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
Coagulation  Factor  IX  (Human).  Affinity 
PuriHed,  Solvent  Detergent  Treated  to 
The  Federal  Repubhc  of  Germany. 
AODftESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
room  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1986 


should  also  be  directed  to  the  contact 
person. 

FOR  RNITHEII  MFORMATION  CONTACT. 

Boyd  Fogle,  Jr.,  Center  for  Biologies 
Evaluation  and  Research  (HFB-120), 
Food  and  Drug  Administration,  5600 
Fishers  Une,  Rockville,  MD  20857, 301- 
295-8191. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 
Section  802(b)(3)(B)  of  the  act  setsforth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether     | 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Alpha  Therapeutic  Corp.,  5555  Valley 
Blvd.,  Los  Angeles,  CA  90032,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
Coagulation  Factor  IX  (Human),  Affinity 
Purified,  Solvent  Detergent  Treated  to 
The  Federal  RepubUc  of  Germany. 
Coagulation  Factor  IX  (Human).  Affinity 
Purified,  Solvent  Detergent  Treated  is 
intended  for  the  prevention  and  control 
of  bleeding  in  patients  with  Factor  DC 
deficiency  due  to  hemophilia  B.  The 
application  was  received  and  filed  in  the 
Center  for  Biologies  Evaluation  and 
Research  on  January  6, 1992,  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  cdpies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a  jn.  and 
4  p.m.,  Monday  through  Friday. 

Hie  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  February  4, 1992, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 
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This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (section 
802  (21  U.S.C.  382))  and  under  authority 
delegated  to  the  Conunissioner  of  Pood 
and  Drugs  (21 CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 

Dated:  January  14, 1992. 
Thomas  S.  Bozzo. 

Director,  Office  of  Compliance  Center  for 
Biologies  Evaluation  and  Research. 
[FR  Doc.  92-1677  Filed  1-22-92;  8:45  am) 

HLUm  cow  41«IH)1-M 


[Docket  No.  92N-00211 

Drug  Export  Recombinant  Human 
Erythropoietin  (r-HuEPO) 

AOENCV:  Food  and  Drug  Administration. 
HHS.  ^ 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ortho  Biologies,  Inc.,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  products 
Recombinant  Human  Erythropoietin  a 
finished  bulk  product  to  Switzerland,  a 
country  in  which  the  product  is 
approved.  The  Rnished  bulk  product  will 
be  shipped  from  Switzerland  to  Belgium 
where  it  will  be  formulated  and  filled 
into  fmal  containers.  The  bulk  vials  will 
be  shipped  back  to  Switzerland  for 
labeling  and  for  export  to  Australia. 
Austria.  Belgium.  Canada.  Denmark. 
Federal  Republic  of  Germany,  Finland. 
France.  Iceland.  Ireland.  Italy, 
Luxembourg,  The  Netherlands,  New 
Zealand.  Norway.  Portugal.  Spain. 
Sweden,  and  The  United  Kingdom. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr..  Rockville.  MD 
20857.  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  hiunan 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  die  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT 
Boyd  Fogle.  Jr..  Center  for  Biologies 
Evaluation  and  Research  (HFB-120), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857. 301- 
295-6191. 

SUPFLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act]  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 


Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  appUcation  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Fednal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Ortho  Biologies,  Inc..  Route  202  South. 
Box  300,  Raritan,  NJ  08869,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  products 
Recombinant  Human  Erythropoietin  a 
finished  bulk  product  to  Switzerland,  a 
country  in  which  the  product  is 
approved.  The  finished  bulk  product  will 
be  shipped  from  Switzerland  to  Belgium 
where  it  will  be  formulated  and  filled 
into  final  containers.  The  bulk  vials  will 
be  shipped  back  to  Switzerland  for 
labeling  and  for  export  to  Australia, 
Austria,  Belgium,  Canada,  Denmark, 
Federal  Republic  of  Germany,  Finland. 
France,  Iceland.  Ireland.  Italy. 
Luxembourg.  The  Netherlands,  New 
Zealand.  Norway.  Portugal.  Spain, 
Sweden,  and  The  United  Kingdom. 
Recombinant  human  erythropoietin  is 
designed  for  use  in  the  treatment  of 
anemia  associated  with  chronic  renal 
failure  on  hemodialysis  or  the  treatment 
of  severe  anemia  of  renal  origins  in 
patients  with  renal  insufficient  not  yet 
undergoing  dialysis.  The  application 
was  received  and  filed  in  the  Center  for 
Biologies  Evaluation  and  Research  on 
October  8. 1991,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  February  4. 1992^ 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Comestic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 


and  Drugs  (21  CFR  5.10]  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 

Dated:  )anuary  14, 1992. 
Tlwinat  S.  Bozzo, 

Director,  Office  of  Compliance,  Center  for 
Biologies  Evaluation  and  Research. 
(FR  Doc.  92-1678  Filed  1-22-92:  8:45  am] 

nUJNO  COOC  41M-01-N 


Consumer  Participation;  Notice  of 
Open  Meeting 

AOENCY:  Food  and  Drug  Administration, 
HHS. 

ACTlOW;  Notice. '__ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  MINNEAPOUS  DISTRICT 
OFFICE,  chaired  by  John  Feldman, 
District  Director.  The  topic  to  be 
discussed  is  food  labeling  reform. 

dates:  Friday,  February  7, 1992, 1  p.m. 
to  3  p.m. 

addresses:  Whitney  Senior  Center. 
1125  Northway  Dr.,  St.  Cloud,  MN  56301. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  W.  Aird,  Public  Affairs 
Specialist,  Food  and  Drug 
Administration,  240  Hennepin  Ave., 
Minneapolis,  MN  55401, 612-334-4100. 

SUFFLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  January  16, 1992. 
MidiMiR.  Taylor. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-1679  Filed  1-22-92: 8:45  am] 

HUMO  COOC  41W-ei4l 


Consumer  Partldpatton;  Notice  Of 
Open  Meeting 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION;  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  MINNEAPOLIS  DISTRICT 
OFFICE,  chaired  by  John  Feldman.^ 
District  Director,  llie  topic  to  be 
discussed  is  food  labeling  reform. 
DATES:  Monday.  February  24. 1992, 7 
p.m.  to  8  p.m. 
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:  Extension  Bldg^  1421  Third 
Ave..  SEm  Conference  Rm.  D,  Rochester. 
MN  55904.  I 

roN  nmTMEii  mFomuTiON  cbNTAcr 

Donald  W.  Aird,  Public  Affairs 
Specialist  Food  and  Drug 
Administration,  240  Hennepin  Ave., 
Minneapolis,  MN  55401, 612-334-4100. 

SUPPLEMENTARY  INFOfMATMN:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
poUcymaking  decisions  on  vital  issues. 

Dated:  January  16, 1992.  - 

Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-1660  Filed  1-22-92;  M5  am] 
BtUMM  COK  4M0-01-II  I 


NatkMiaJ  Institutes  of  Healtti; 

Nationai  Cancer  Institute;  Meeting^ 
(President's  Cancer  PaneQ  ^ 

Pursuant  to  PubUc  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
President's  Cancer  Panel,  National 
Cancer  Institute,  February  21, 1992,  at 
the  University  of  Cahfomia,  San 
Francisco,  Cole  Hall,  Medical  Sciences 
Building.  513  Parnassus  Avenue,  San 
Francisco,  CA  94143. 

This  meeting  will  be  open  to  the 
public  on  February  21, 1992,  8:30  a.m.  to 
12:30  p.m.  Attendance  will  be  limited  to 
space  available.  Agenda  items  will 
mclude  reports  by  the  Chairman, 
President's  Cancer  Panel,  the  Director, 
NCI,  members  of  the  staff  of  the 
University  of  California,  San  Francisco, 
and  other  participants. 

Dr.  Elliott  Stonehill,  Executive 
Secretary,  President's  Cancer  Panel, 
National  Cancer  Institute,  Building  31, 
room  4A34,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301- 
496-1148)  will  provide  a  roster  of  the 
Panel  members  and  substantive  program 
information  upon  request. 

Dated:  lanuary  16, 1992. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  92-1587  Filed  1-22-92;  8^5  am] 
MLUNQ  CODE  4140-Omi 


National  Institute  of  Diabetes  and 
Digesthfe  and  Kidney  Diseases; 
Meeting 


Notice  of  meeting:  The  Hes^th  Care 
Issues  Subcommittee  and  Lithotripsy 


Workshop  of  the  National  Kidney  and 
Urologic  Diseases  Advisory  Board.      « 

Pursuant  to  Pubhc  Law  92-463,  notice 
is  hereby  given  of  the  Health  Care 
Issues  Subcommittee  meeting  of  the 
National  Kidney  and  Urologic  Diseases 
Advisory  Board  which  will  be  held  on 
February  2, 1992,  from  7  p.m.  to 
approximately  10  p.m.  The  Health  Care 
Issues  Subcommittee  will  meet  to 
discuss  a  future  workshop  on 
rehabilitation.  The  workshop  on  the 
long-term  consequences  of  lithotripsy, 
sponsored  by  the  National  Kidney  and 
Urologic  Diseases  Advisory  Board,  will 
be  held  on  February  3-4. 1992.  The 
Lithotripsy  Workshop  will  begin  on 
February  3  at  8  a.m.  and  adjourn  at 
approximately  4:30  p.m.  On  February  4. 
the  workshop  will  begin  at  8:15  ajn.  and 
adjourn  at  approximately  11  a.m.  The 
focus  of  this  workshop  will  be  to 
identify  the  potential  for  a  clinical  trial 
focused  on  the  long-term  consequences 
of  lithotripsy  therapy.  All  meetings  will 
be  held  at  the  Sun  Burst  Hotel  and 
Conference  Center,  4925  North 
Scottsdale  Road,  Scottsdale,  Arizona 
85251-7692.  All  meetings  will  be  open  to 
the  public.  Attendance  by  the  public  will 
be  limited  to  space  available.  Notice  of 
the  meeting  room  will  be  posted  in  the 
hotel  lobby. 

Dr.  Ralph  Bain.  Executive  Director, 
National  Kidney  and  Urologic  Diseases 
Advisory  Board.  1801  Rockville  Pike. 
suite  500,  Rockville,  Maryland  20652. 
(301)  496-6045,  will  provide  on  request 
an  agenda  and  roster  of  the  members. 

Simimaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  iGdney  Diseases,  Urology 
and  Hematology  Research,  National 
Institutes  of  Health) 

Dated:  January  15, 1992. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  92-1588  Filed  1-22-92;  8:45  am) 

BILUM  CODE  4140.«1-ll 


National  Institute  of  Diatietes  and 
Digestive  and  Kidney  Diseases; 
IMeeting 

Notice  of  meeting:  National  Digestive 
Diseases  Advisory  Board. 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Digestive  Diseases  Advisory 
Board  on  February  24-25. 1992.  On 
Monday,  February  24,  the  meetiilg  will 
begin  at  approximately  8:30  a.m.  and 
adjourn  at  approximately  4:30  p.m.  This, 
portion  of  the  meeting  will  be  devoted  to 
a  discussion  of  the  epidemiology  of 


digestive  diseases.  On  Tuesday, 
February  25,  the  meeting  will  begin  at 
8:30  ajn.  and  adjourn  at  approximately  3 
p.m.  The  NIH  Strategic  Ran  as  well  as 
current  and  future  Board  business  will 
be  discussed  at  this  time.  The  meeting, 
which  %vill  be  open  to  the  public,  will  be 
held  at  the  Crystal  City  Marriott  1999 
Jefferson  Davis  Highway.  Arlington, 
Virginia  22032.  Attendance  by  the  public 
will  be  limited  to  space  available. 
Notice  of  the  meeting  room  will  be 
posted  in  the  hotel  lobby. 

Mr.  Raymond  M.  Kuehne.  Executive 
Director.  National  Digestive  Diseases 
Advisory  Board,  1801  Rockville  Pike, 
suite  500,  Rockville.  Maryland  20852. 
(301)  496-6045.  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  03.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research.  National 
Institutes  of  Health) 

Dated:  January  15. 1902. 
Susan  K.  Fddman,  * 

Committee  Management  Officer,  NIH. 
(FR  Doc.  92-1589  Filed  1-22-02;  8:45  am] 

BHJJNO  COOE  4148-01-11 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  (Or 
Public  and  Indian  Housing 

IDocket  Na  N-92-3234:  FR-3037-N-O3] 

Rental  Voucher  Program  and  Rental 
Certificate  Program  FY  1991 
Announcement  of  Funding  Awards 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

action:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  competitions 
for  fimding  under  the  notice  of  funding 
availabihty  for  housing  assistance 
budget  authority  available  for 
incremental  rental  vouchers  and  rental 
certificates  for  HUD-established 
allocation  areas  during  Fiscal  Year  1991. 
The  announcement  contains  the  names 
and  addresses  of  the  award  winners  and 
the  amounts  of  the  awards. 


FOR  FUfrrHER  wronMATKHi  contact: 
Gerald  J.  Benoit,  Director,  Rental 


UMI 
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Assistance  Division,  Office  of  Elderly 
and  Assisted  Housing,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  Washington.  DC 
20410^W00.  telephone  (202)  708-0477. 
Hearing-  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
4594.  (These  telephone  numbers  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The  1991 
awards  announced  in  this  notice  were 
selected  for  funding  in  a  competition 


announced  in  a  Federal  Register  notice 
published  on  May  29, 1991.  at  56  PR 
24290.  Applications  were  scored  and 
selected  for  funding  on  the  basis  of 
selection  criteria  contained  in  that 
notice. 

A  total  of  $558,417,010  of  budget 
authority  for  rental  vouchers  (18.174 
units)  was  awarded  to  706  recipients, 
and  a  total  of  $716,916,330  of  budget 
authority  for  rental  certificates  (22,922 
units)  was  awarded  to  810  recipients.  In 
accordance  with  section  102(a)(4)(C)  of 


the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L  101-235,  approved  December  15. 
1989),  the  Department  is  publishing  the 
jiames,  addresses,  and  amounts  of  those 
awards  (see  Attachment  1  for  rental 
vouchers  and  Attachment  2  for  rental 
vouchers). 

Dated:  January  14. 1992 

Michael  B.  Jania. 

General  Deputy  Assistant  Secretary  for 
Public  and  Indian  Housing. 


Section  8  Rental  Certihcates  Funding  Decisions 

[Pursuant  to  Section  6  ot  the  U.S.  Housing  Act  ol  1937,  24  CFR  Part  882  and  Notice  of  Fund  AvaiiabiMy.  56  FR  24290] 


Regional  office 


Fuitding  recipient  name/address 


Krofeci  NO. 


Amount 
appfovad 


No.Ol 

urtHa 


01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
•01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01  . 
01  . 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 
01. 


Lowell.  350  Moody  St..  Box  60,  Lowell,  MA  01853-0060 

Boston,  52  Chauncy  St.  Boston.  MA  021 1 1 

Fall  River,  85  Morgon  St,  Box  989,  Fail  River.  MA  02725..... 

New  Bedford,  132  S.  Second  St  A  2081.  New  Bedford,  MA  02741. 

Chicopee,  128  Meetinghouse  Rd.,  Chioopee,  MA  01013 

Revere,  70  Cooledge  St,  Revere,  MA  02151 '„ 

Wot)um.  59  Campt)ell  St .  Wobom,  MA  01801 

Quincy,  80  Clay  St.,  Quincy,  MA  02170 

Maiden,  630  Salem  St.,  Maiden,  MA  02148 

Somerville,  30  Memorial  Rd.,  Somerville,  MA  02145 .„ 

Newtxiry  Port,  25  Temple  St.,  I^ewbufy  Port,  MA  01950 

Brookline.  90  Longwood  Ave..  Brookline.  MA  02146 

Springfield,  25  Saab  Court  Box  1609.  Springfield,  MA  01101 

Shrewsbury,  35  N.  Quinsigamond  Ave  .  Shrewsbury.  MA  01545 

Weymouth,  402  Essex  St ,  Weymouth,  MA  02188 „ 

Weymouth.  402  Essex  St.,  Weymouth.  MA  02188 „ 

Arlington,  4  Winslow  St.,  Arlington,  MA  02174 

Adams,  4  Columbia  St,  Adams,  MA  01220 

EOCD-Northeast  100  Cambridge  St.  Boston,  MA  02202 

EOCO-Boston,  100  Cambridge  St.,  Boston,  MA  02202 

EOCD-Worcester,  100  Cambridge  St.,  Boston,  MA  02202 

EOCD-Westem  MA,  100  Cambridge  St.  Boston,  MA  02202 

Peabody.  75-81  Central  St,  Peat»dy.  MA  01960 „., 

Plymouth,  69  Allerton  St.,  Box  3537,  Plymouth,  MA  02361 

Plymouth,  69  Allerton  St.,  Box  3537,  Plymouth,  MA  02361 

Milford,  45  Birmingham  Ct.,  Milford,  MA  01757 

Mariborough.  240  Main  St.,  Marlborough,  MA  01572. 


Rockport  13  Millbrook  Partt,  Rockport,  MA  01966-1414 

HoWen,  9  Flager  Dr.,  HoWen,  MA  01520 

Leominster,  100  Main  St,  Leominster,  MA  01453 

Haverhill,  Box  751,  192  Merrimac  St,  Haverhill,  MA  01830 

Yarmouth,  Long  Pond  Plaza,  S.  Yarmouth,  MA  02664 .„..:..„ „. 

Yarmouth,  Long  Pond  Plaza.  S.  Yarmouth,  MA  02664 ., 

Saugus,  19  Talbot  St.,  Saugus,  MA  01906 

Pembroke,  Kilcommons  Dr.,  Box  308,  Pembroke.  MA  02359 

Buriington.  15  BIrchcrest  St.  Buriington,  MA  01803 

Holliston,  492  Washington  St,  Holliston,  MA  01746 

North  Attleborough,  20  S.  Washington  St.,  N.  Attleborough,  MA  02760.. 

New  Haven  HA,  360  Orange  St.,  New  Haven,  CT  06509 

New  Britain  HA.  34  Marimac  Rd.,  New  Bntain,  CT  06053 

Greenwich  HA,  249  Milbank  Ave.,  Greenwich,  CT  06836 

Stratford  HA  75  Griffon  St,  Stratford,  CT  06497 

Tofrington  HA,  Torrington  Towers,  Tofrington,  CT  06790 

Hamden  HA,  Box  4051,  Hamden,  CT  06514 

CT  Dept  of  Housing,  1179  Main  Street. tiartford,  CT  06103 

CT  Dept.  of  Housing,  1179  Main  Street,  Hartford,  CT  06103 

CT  Dept  of  Housing,  1179  Main  St,  Hartford.  CT  06108 

Windsor  HA.  40  Henry  St,  Windsor.  CT  06095 

Hartford  HA,  940  Main  St,  Hartford.  CT  06106 

PlainfieW  HA,  8  Community  Ave.,  Plainfield,  CT  06374 

Killingly  HA.  Davis  Ave.,  Danielson,  CT  06239 

Ft  FairfieW  HA,  P.O.  Sox  252,  Ft.  FairfieW,  ME  04742 

Portland  HA,  14  Baxter  Blvd.,  Portland.  ME  04101 

Aubum  HA.  P.O.  Box  3037,  Auburn,  ME  04210 ' 

Waterville  HA.  60  Elm  St.,  Waterville.  ME  04901 . 

Sanford  HA,  P.O.  Box  1008,  Sanford,  ME  04073 

Old  Town  HA,  P.O.  Box  404,  OW  Town,  ME  04468 

Trenwnt  HA  P.O.  Box  28,  Bar  Harbor.  ME  04609 

Manchester  HA,  198  Hanover  St.  Manchester,  NH  03101 

Portsmouth  HA.  245  Mkldle  St,  Portsmouth.  NH  03801 


MA06-E001-020 

MA06-E002-044 

MA06-E006417 

MA06-E007-016 

MA06-E008-012 

MA06-E014-018 

MA06-E019-071 

MA06-E020-012 

MA06-E022-O14 

MA06-E031-O22 

MA06-E032-011 

MA06-E033-015 

MA06-E035-028 

MA06-E041-O10 

MA06-E045-010 

MA06-E045-012 

MA06-E04S-O13 

MA06-E0S1-014 

MA0e-E052-157 

MA06-E052-158 

MA06-E052-159 

MA06-E0S2-160 

MA06-E054-015 

MA06-E059-012 

MA06-E059-015 

MA06-E069-014 

MA06-E070-O0e 

MA06-E073-014 

MA06-E0e2-O07 

MA06-E0e6-013 

MA06-E067-013 

MA06-E095-007 

MA06-E095-010 

MA06-E099-011 

MA06-E1 11-006 

MA06-E 112-009 

MA06-E165-003 

MA06-E1 70-003 

CT26-E004-026 

CT26-E005-019 

CT26-E019-009 

CT26-E027-009 

CT26-E031-010 

CT26-E042-009 

CT26-E045-035 

CT26-E045-036 

CT26-E045-037 

CT26-E048-006 

CT26-E061-029 

CT26-E058-006 

CT26-E061-002 

ME36-E002-010 

ME36-E003-022 

ME36-E007-021 

ME36-E00e-015 

ME36-E011-015 

ME36-E018-O15 

ME36-E026-002 

NH36-E001-022 

NH36-E004-006 


$726,745 

5.210,840 
421.155 

1.593,975 
464,790 
300,775 
415,270 
805,680 
673.720 
578.900 
358.945 
273,780 
404.570 
647,115 
277,485 
250  J80 
172,555 
197,375 
835,950 

2,624,855 
919370 

1,976.525 
325,860 
156,420 
516,525 
213,840 
417,120 
266,988 
523,935 
831,740 
519,680 

^363,890 
551,945 
521,320 
534,660 
461^,045 
678,000 
738,560 

1,626,180 
918.550 
707,575 
660,480 
853.215 
452.835 

1.154.400 
171.325 

1,473,640 
804.510 

1,085.280 
867,055 
930,070 
266.845 

1.024.450 
335575 
681.020 
700.860 
104,375 
665.030 

1.447.810 
891,490 


ie 

93 

IS 

50 

11 

6 

8 

15 

10 

10 

9 

5 

10 

13 

5 

S 
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7 

It 

46 

24 

45 

7 

3 

11 

4 

8 

7 

16 

24 

12 

SO 

12 

10 

9 

10 

12 

29 

28 

24 

17 

IS 

22 

10 

25 

4 

36 

26 

26 

25 

25 

10 

25 

13 

25 

20 

3 

25 

43 
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I      Section  8  Rental  Certificates  Funding  Decisions— Continued 

[PinuMN  10  Sedion  8  of  llw  U.S.  Housing  Act  o(  1937. 24  CFR  Part  882  and  Nottco  of  Fund  AvMabWy.  58  FR  242901 


FloQionfll  offioo 


01. 

01. 

01  __ 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

01. 

02. 

02. 


02„._ 


02. 


02. 


02. 


02. 


02. 
02. 


02. 
02. 


02. 


02. 


02. 


02. 


Funding  recipieni  name/address 


Concord  HA,  15  PHman  St,  Concord,  NH  03301 _.... 

Nmrnwrtot  HA.  34  Great  Hi*  Terrace,  Newmaiket.  NH  03857 

Franidin  HA,  915  Central  St.  Fr«*lin,  NH  03235 

FrankJin  HA,  915  Cental  St.  Franklin.  NH  03235 

Burlington  HA.  230  St  Paul  Street  Burlington.  VT  06401 . 
VSHA,  P.O.  Box  397,  MontpeMr.  VT  05601  ^)397._ 
VSHA,  P.O.  Box  397.  Montpelier.  VT  05601-0397... 


Providenee  Housing  Authority.  100  Broad  Street  Providence.  Rl  02903 

Pawtucfcet  Housing  Auttwrity,  P.O.  Box  1303.  Pawtucitet  Rl  02862 „. 

East  Providence  Housing  Auttwrity.  99  Goldsmith  Avenue.  East  Providence.  Rl  02914.. 

West  Wanwcij  Housing  Auttiority.  62  Robert  Street  West  Warwidi,  Rl  02893 

North  Providence  Housing  Authority,  947  Charies  Street  North  Providence.  Rl  02904... 
Rhode  Island  Housing  Mortgage  Finance  Corp..  60  Eddy  Street.  Providence.  Rl  02903. 
Rhode  Island  Housing  Mortgage  Finance  Corp .  60  Eddy  Street  Providence.  Rl  02903. 

Tiverton  Housing  Authority.  99  Hancock  Street  Tiverton.  Rl  02878 _ 

Syracuse  HA,  516  Burt  Street  Syracuse,  NY  13202 , 

Cortland  HA,  42  Church  St,  Cortland,  NY  13045. 


Rochester  HA,  140  West  Avenue.  Rochester.  NY  14611 . 

NoMKich  HA.  13  Brown  St.  Nonwich.  NY  13815 

Div.  of  Hag.  A  Coflurt  Ren.  Cattaraugus  Co.,  One  Fordham  Plaza.  Bronx,  NY  10458.. 
Diw.  ol  Hag.  A  Comm.  Ren.  Cayuga  County,  One  Fordham  Plaza.  Bronx,  NY  10458.. 


Div.  of  Hsg.  a  CoiTwi.  Ren.  Chemung  County,  One  Fordham  Plaza,  Bronx^NY  10458.. 

Div.  of  Hsg.  &  Comm.  Ren.  FranWn  County.  One  Fordham  Plaza,  Bronx.  NY  10458 

Div.  of  Hsg.  &  Comm.  Ren.  Genesee  County,  One  Fordham  Plaza,  Bronx,  NY  10458- 

Div.  of  Hsg.  A  Comm.  Ren.  Greene  County.  One  Fordham  Plaza  Bronx.  NY  10458 

Div.  of  Hag.  &  Comm.  Ren.  Jefferson  County.  One  Fordham  Plaza,  Bronx,  NY  10458.„ 
Div.  of  Hsg.  A  Comm.  Ren.  Lewis  County,  One  Fordham  Plaza,  Brora.  NY  10458.. 


Div.  of  Hsg.  &  Comm.  Ren.  Ontario  County,  One  Fordham  Plaza,  Bronx,  NY  10458 

Div.  of  Hsg.  a  Comm.  Ren.  Oswego  County,  One  Fordham  Plaza,  Bronx,  NY  10458 

Div.  of  Hsg.  &  Comm.  Ren.  St  Lawrence  County,  One  Fontwm  Plaza,  Bronx.  NY  10458 

Div.  of  Hsg.  &  Comm.  Ron.  Tomphina  County,  One  Fordham  Plaza,  Bronx,  NY  10458 

Div.  of  Hsg.  &  Comm.  Rea  Washington  County.  One  Fordham  Plaza,  Bronx,  NY  10458 

Div.  of  Hsg.  a  Comm.  Ren.  Niagara  County,  One  Fordham  Plaza,  Bronx,  NY  10458 

Div.  of  Hsg.  a  Comm.  Ren.  Ategany  County.  One  Fordham  Plaza.  Bronx.  NY  10458 

Div.  of  Hsg.  a  Comm.  Ren.  Otsego  County,  One  Fordham  Plaza  Bronx,  NY  10458 

Salamanca  Putilic  Housing  Agency,  225  Wildwood  Avenue,  Salamanca  NY  14779 

Fairport  Urt)an  Renewal  Agency.  31  South  Main  Street  Fairport.  NY  14450 II.™.! 

Town  of  Colonie.  HA.  Memorial  Ha*.  Newtonvilte.  NY  12128 

aty  ol  Buffalo  HA,  City  Han.  Buffalo,  NY  14203 

Qiy  ol  Buffalo  HA,  City  HaR,  Buffalo,  NY  14203 


Town  of  MkMletown  HA,  Box  577— Main  St.  Margaretvitle.  NY  12455.. 


Town  of  Greece  c/o  Rochester  HA,  140  West  Avenue.  Rochester,  NY  14611 

NYCHA.  250  Broadway,  New  Yorti,  NY  10007. 


Beacon  Housing  Authority,  One  Fooestal  Heights,  Beacon,  NY  12508.. 
V*aoe  of  Spring  Viiey  HA,  200  North  Main  Street,  Spring  Valley,  NY  10977.. 

Greenburgh  HA.  9  Maple  Street  White  Plams,  NY  10603 . 

Town  of  Isiip  HA,  93  Montauk  Highway,  Oakdale.  NY  11769 

DHCR-NYC,  One  Fordham  Plaza  Bronx,  NY  10458 

DHCR— Dutchess  County,  One  Fordham  Raza,  Bronx,  NY  10458.. 
DHCR— Orange  County.  One  Fordham  Plaza  Bronx,  NY  10458.. 
DHCfl— Suffolk  County.  One  Fordham  Plaza,  Bronx,  NY  10458 .. 
DHCR— Nassau  County,  One  Fordham  Plaza,  Bronx,  NY  10458. 
DHCfl— Ulster  County,  One  Fordham  Plaza,  Bronx,  NY  10458.... 
DHCfl— Westchester,  One  Fordham  Plaza,  Bronx.  NY  10458 
NYCHPO,  100  Go«  Street  New  York,  NY  10038 


City  of  New  RocheNe,  515  North  Avenue,  New  Rochelle,  NY  10801 

Village  of  EHenviHe  H^  10  Eastwood  Avenue.  Ellenville,  NY  12428 

Jeroey  City  Housing  Authority.  400  U.S.  Hgwy  #l-Mahon  Gardens.  Jersey  City,  NJ  07308 

Poaaafc  Housing  Aulttority,  333  Passaic  Street  Passaic.  NJ  07055 

Rahway  Housing  AiMwrity.  498  Capobianco  Plaza  Box  12740,  Rahway,  NJ  07075 

East  Orange  Housing  Auttnrity,  160  Halsted  Street  East  Orange,  NJ  07018 „ 

Lahewood  Housing  Authority,  317  Sampson  Avenue,  P.O.  Box  1543,  Lakewood,  NJ  08701 

Clementon  Housing  Authority,  22  Gibbsboro  Road,  Clementon,  NJ  08021 _ 

NJ.  Department  o«  Community  Affaira  South  Broad  a  Front  Sta,  CN051,  Trenton,  NJ  08625- 
0051. 

NJ.  Department  o(  Community  Affaira  South  Broad  a  Front  Sta,  CN051,  Trenton,  NJ  08625- 
0051. 

NJ.  Department  ol  Community  Affaira  South  Broad  a  Front  Sta,  CN051.  Trenton,  NJ  08625- 
0051. 

NJ.  Department  of  CommunHy  Affaira  South  Broad  a  Front  Sta,  CN051,  Trenton,  NJ  08625- 
0051. 

NJ.  Department  of  Community  Affaira  South  Broad  a  Front  Sta,  CN051,  Trenton,  NJ  08625- 
0051. 

NJ.  Department  of  Community  Affaira  South  Brood  a  Front  Sta,  CN051.  Tromon.  NJ  08625- 
0051 . 

N-LDopartmart  of  Communiiy  Affaira  South  Broad  a  Front  Sta.  CN051.  Trenton.  NJ  06825- 
0051. 


^  i,ti.  Ill  u.% 

it0|oci  no. 


NH36-E005-016 
NH36-E01 3-009 
NH38-E018-006 
NH38-E01 8-007 
VT36-E001-018 
VT38-E007-009 
VT3e-007-010 
RI43-E001-026 
.RI43-E002-026 
RI43-E007-016 
RI43-E01 5-011 
RI43-E017-012 
RI43-E023-031 
RI43-E023-032 
RI43-E027-004 
NY06-E001-021 
NY06-E021-007 
NY06-E041-030 
NY06-E065-006 
NY06-E108-022 
NYOe-EIOe-041 
NY06-E1 08-164 
NY08-E10e-201 
NY06-E108-220 
NY06-E1 08-240 
NY06-E108-285 
NY06-E10fr-302 
NY06-EI08-358 
NY06-E108-398 
NY08-E108-422 
NY06-E10e-518 
NY06-E10e-538 
NY06-E108-677 
NY06-E10e-619 
NY08-Et0e-714 
NY08-E403-009 
NY06-E406-009 
NY06-E408-007 
NY08-E40O-O16 
NY06-E409-017 
NY08^440-091 
NY06-E444-OO4 
NY36-E005-131 
NY38-E049-O10 
NY38-E0S8-018 
NY36-£OS7-O0e 
NY38-E077-O13 
NY36-E10ft-104 
NY36-E106-105 
NY36-E106-108 
NY36-E108-107 
NY36-E108-108 
NY38-E10e-111 
NY36-E108-112 
NY38-E110-017 
NY36-E1 13-022 
NY36-E140-008 
NJ39-E009-024 
NJ39-E01 3-021 
NJ39-E032-006 
NJ39-E050-014 
NJ39-E054.O06 
NJ39-E073-002 
NJ39-E087-220 

NJ39-E087-221 

NJ39-E087-223 

NJ39-E087-224 

NJ39-E087-22S 

NJ39-E087-227 

NJ39-E087-230 


Amount 
approvad 


1,137.815 

301,755 

262.590 

93,610 

568.025 

898.190 

772.620 

310.805 

747,285 

143,060 

66.700 

496,075 

765.895 

842,370 

307,625 

^784,320 

334,500 

1,389,495 

190,660 

170,665 

316,880 

346,060 

51,750 

381.885 

637,365 

742,320 

84,780 

378,490 

390.000 

94a630 

882.400 

131.705 

74^980 

418,465 

341,930 

292,180 

844,200 

818.450 

53.700 

2.508,400 

503,275 

262.800 

61,575.380 

98,130 

472,950 

1,078,780 

701,575 

3,596,715 

1,321,720 

1,134.040 

1,081,345 

2.377,500 

746,870 

1,157,490 

11,049,275 

852,460 

385,935 

1,385.130 

1,084,005 

431,040 

2,664,420 

524,085 

265,415 

2,026.070 

S.548,930 

590,195 

4,395.295 

2.687.845 

546.580 

348.595 


No.  of 
unto 


25 

8 

6 

4 

13 

25 

25 

8 

25 

4 

2 

15 

19 

18 

10 

92 

10 

51 

8 

7 

11 

13 

2 

14 

19 

30 

3 

11 

13 

45 

22 

5 

29 

18 

14 

18 

30 

30 

2 

110 

21 

10 

1,755 

2 

15 

28 

14 

137 

30 

37 

25 

48 

26 

28 

330 

19 

15 

41 

20 

9 

62 

12 

9 

62 

130 

13 

92 


13 
10 
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Section  6  Rental  Certificates  Funding  Decisions— Continued 

tPursuant  to  Section  8  of  the  U.S.  Housing  Ad  of  1B37.  24  CFR  Part  882  and  Notice  of  Fund  Aviebility.  56  FR  24290] 


No.  of 

units 


25 

8 

6 

4 

13 

25 

25 

8 

25 

4 

2 

15 

19 

18 

10 

92 

10 

51 

8 

7 

11 

13 

2 

14 

19 

30 

3 

11 

13 

45 

22 

5 

29 

18 

14 

18 

30 

30 

2 

110 

21 

10 

1,755 

2 

15 

28 

14 

137 

30 

37 

25 

48 

26 

28 

330 

19 

15 

41 

20 

9 

62 

12 

9 

62 

130 

13 

92 


13 
10 


Regional  office 


02.. 
02.. 
02.. 
02.. 
02.. 
02.. 

02.. 
02.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03  . 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03. 
03. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03.. 
03. 
03.. 
03. 
03.. 
03. 
03.. 
03. 
03. 
03. 
03. 
03. 

03. 
03. 
03. 
03. 
03. 
03. 
03. 
03. 
03. 
03. 
03. 
03. 


Funding  recipient  name/address 


NJ 


Passaic  Co.  Public  Housing  Agency.  317  Pennsylvania  Avenue,  Pateraon,  NJ  07503 

Peterson  Dept.  of  Community  Development  125  Ellison  Street,  Peterson,  NJ  07505 

Morris  County  Housing  AuttK>rity,  99  Ketdi  Road.  CN  900,  Morristown,  NJ  07960-0900 

Somerviile  Borougti.  Borough  Hail,  Sometville,  NJ  06876 . 

Linden  Hap  Program.  4  Knopf  Street  Linden,  NJ  07036 

LaKewood  Twp.  Rental  Assistance  Program,  P.O.  Box  871,  419  First  Street,  Lalcewood, 

08701. 

Burlington  Co.  Public  Housing  Agency,  9  Rancocas  Road.  Mt.  Holly.  NJ  08060 

Housing  Authority  of  Baltimore  City,  417  E.  Fayette  Street  Baltimora,  MD  21202 

COA-Dorchester  County,  100  Community  Place,  CrowmsviHe,  MD  21032 

COA-Allegany  County,  100  Community  Place,  CrownsvUle,  MD  21032 ™ 

CDA-Snow  Hill,  100  Community  Place,  CrownsviHe.  MD  21032 

COA-Baltimore  Regional  Council  of  Govts.,  100  Community  Place,  CroiwnsviHe,  MD  21032 

Howard  County  Housing  Commission,  10650  Hickory  Ridge  Rd.,  Columbia.  MD  21044 

Charles  County  Office  of  Govt.  Services,  Star  Route  1,  Box  11 44,  Port  Tobacco,  MD  20677 

Cecil  County  Housing  Agency,  County  Office,  Rrn.  122.  Main  St.  EHrton,  MD  21921 

Wicomico  County  Housing  Authority,  911  Booth  Street  Salisbury,  MD  21801 

Carroll  Co.  Bureau  of  Hsg.  &  Community  Dev.,  125  N.  Court  St  #203,  Westminster.  MD  21157 

Baltimore  County  Dept.  of  Community  Dev.,  1  Investment  PI.,  Suite  825,  Towson,  MO  21204 

Morgantown  PHA,  c/o  517  Fairmont  Ave.,  Fairmont  WV  26554 

Fairmont  PHA,  517  Fairmont  Avenue,  Fairmont  WV  26554 

Beckley  PHA.  P.O.  Box  1780,  Beckley,  WV  25801 „...- 

Clarksburg  PHA,  916  West  Pike  Street  Clarksburg,  WV  26301 

Jackson  County  PHA,  Tangleivood  Villa-Whispering  Wy.,  Ripley,  WV  25371-1357 

Kanawha  Co.  HRA,  P.O.  Box  3826.  Charleston.  WV  25338 

Boone  County  PHA.  Black  Diamond  Arbors.  Danville,  WV  25053 

Harrison  County  PHA.  301  West  Main  Street,  Clarksburg.  WV  26301 

Randolph  County  PHA,  P.O.  Box  1579.  Elkins,  WV  26241-1579 

Wrimington  Housing  Authority,  400  Walnut  Street  Wilmington,  DE  19801 

Dover  Housing  Auttiority,  1266-76  Whiteoak  Road,  Dover,  DE  19901 

Newark  Housing  Authority,  313  E.  Main  Street  Newark.  DE  19711 

New  Castle  Co.  Dept,  Suite  500,  800  French  St,  Wilmington.  DE  19^1 

Philadelphia  Hsg.  Auth;.  2012-18  Chestnut  Street  Philadelphia.  PA  19103 

Harrisburg  Hsg.  Auth.,  351  Chestnut  Street  Harrisbuig.  PA  17101 

Montgomery  Co.  Hsg.,  55  East  Marshall  St,  Norrislown,  PA  19401 

SdHjytkilt  Co.  Hsg..  118  E.  Norwegian  St.,  PottsviHe,  PA  17901 

Delaware  Co.  Hsg.  Auth.,  1855  Constitutkx)  Ave..  Woodlyn.  PA  19094 

Franklin  County  Hsg..  202  EWer  Avenue,  Waynesboro.  PA  17268 

Dauphin  County  Hsg.  Auth.,  Lataha  Towers,  501  Mohn  St..  Steetton.  PA  17113-0598 

Lancaster  Housing  Auth.,  333  Church  Street  Lancaster,  PA  17602 

Pctftsville  Housing  Auth..  410  Laurel  Boulevard,  PottsviNe.  PA  17901 

Chester  County  Hsg.,  222  N.  Church  Street  West  Chester,  PA  19380.... ^ 

WHkes-Barre  HSG.  Auth.,  Lincoln  Plaza,  S.  W-Bane  Blvd..  WHkes-Barre.  PA  18702..... 

Shamokin  Housing  Auth.,  201  West  Mulberry  St.  ShamoMn,  PA  17872 

Luzerne  County  Hsg..  250  First  Avenue.  Kingston.  PA  18704. 

Northumberland  County  Hsg..  Mil|gn  Towers.  50  Mahoning  St,  MiHon.  PA  17847. 

Allentown  Housing  Authority.  1339  Allen  Street  ANenlown,  PA  18102 - 

Carbon  County  Housing  Authority.  215  S.  First  Street  Lehighton,  PA  18235.- 

Berks  County  Hag.  Auth..  256  Haycraek  Road.  Birdsong.  PA  19508 

Wyoming  County  Hsg.,  SJ  BsHey  Mem.  Apts.  Main  St..  Mcholson,  PA  18446-0350. 

Susquehanna  Co ,  Hsg.,  61  Church  Street  Montrose,  PA  18801 

Cumberland  Co.  Hsg..  114  N.  Hanover  Street  Carlisle,  PA  17013 

Cumberland  County  Hsg.,  114  N.  Hanover  Street  Carlisle,  PA  17013 

Wayne  County  Hsg.  Auth.,  100  4th  Street.  Honesdale,  PA  18431 

Lehigh  County  Housing  Authority,  333  Ridge  Street  Emmaus,  PA  18048 

Union  County  Hsg.  Auth..  P.O.  Box  274,  Lewisburg,  PA  17837-0274 

Columbia  Co.  Hsg.  Auth..  United  Penn  Band  BMg.,  37W.  Main,  Bkxxnburg,  PA  17815 

Snyder  County  Hsg.  Auth.,  Court  House.  P.O.  Box  333,  MkMeburg,  PA  17842 

Pittsburgh  Housing  Authority,  200  Ross  Street  9th  Fkxir,  Pittsburgh.  PA  15219-2068 

Mckeesport  Housing  Authority.  Ohn  A  Browniee  Streets,  Mcfceesport  PA  15132. — 

Allegheny  County  Housing  Auth.,  341  Fourth  Avenue,  Pittsburgh,  PA  15222 

Butler  County  H/A,  111  South  CHff  Street  Butler.  PA  16001 

Oty  of  Erie  H/A,  606  Holland  Street  Erie.  PA  16501-1285 ,. 

Westmoreland  County  Housing  Authority,  RD  #6,  P.O.  Box  223.  &  Greengate  Rd.,  Greenaburg. 

PA  15601. 

Johnstown  Housing  Authority,  P.O.  Box  419,  Johnstown,  PA  15807 

Somerset  County  Housing  Auth.,  600  Kircher  Place,  BosweN,  PA  15531 

Altoona  Housing  Authority,  1100  Eleventh  Street  P.O.  Box  671,  Alloona,  PA  16803 

Armstrong  County  H/A,  280  South  McKean  Street  Kittanning.  PA  16201 

Indiana  County  Housing  Authority,  101  Morewood  Avenue,  BWrsvlle,  PA  15717 

Elk  County  Housing  Authority,  Water  Street  Ext  P.O.  Box  100,  Johnsonbuig.  PA  15845 

TitusvUle  Housing  Authority,  107  Central  Towers,  TitusviUe,  PA  16354 „ 

Jefferson  County  Housing  Authority,  201  N.  Jefferson  Street  Punxsutawnay,  PA  15767 

Portsmouth  RHA,  P.O.  Box  1098.  339  High  St,  Portsmouth,  VA  23705-1098 

Newport  News  RHA  P.O.  Box  77,  227  27th  St  Wribem,  Newport  News,  VA  23807-0077 

Richmond  RHA,  P.O.  Box  26887, 901  N.  Chambertayne.  Richmond.  VA  23261-6887 

Lynchburg  RHA,  P.O.  Box  1298,  Lynchburg,  VA  24505-1298 - 


Protect  No. 


NJ39-E090-013 
NJ39-E091-011 
NJ39-E092-009 
NJ39-EO97-O0e 
NJ39-E104-011 
NJ39-E214-012 

NJ39-E21 5-007 

M006-E002-030 

MO06-E020-070 

MD06-E020-O75 

MD06-E020-077 

M006-E020-078 

M006-E023-009 

MD06-E024-010 

MD06-E02»«12 

MD06-E030-002 

M006-E032-007 

MD06-e033-012 

WV15-E002-002 

WV15-E009-006 

WV15-E01 5-008 

WV15-E027-008 

WV15-E035-014 

WV15-E038-011 

WV15-E042-007 

WV15-E043-007 

WV26-E045-008 

DE28-E001-018 

DE28-E002-002 

DE2e-E003-009 

DE28-E005-021 

PA26-E002-027 

PA26-E008-012 

PA26-E01 2-025 

PA28-E01 6-012 

PA26-E023-027 

PA26-E034-006 

PA29-E035-O07 

PA26-e036-012 

PA26-E037-012 

PA26-E046-015 

PA26-E047-010 

PA26-E055-012 

PA2e-E057-011 

PA26-E080-008 

PA28-E087-013 

PA26-E067-013 

PA26-E071-011 

PA26-E073-010 

PA28-E074-O0e 

PA28-E075-013 

PA2S-E075-014 

PA26-E078-015 

PA26-E081-017 

PA2e-E0e2-008 

PA26-EOe3-014 

PA28-E092-007 

PA28-E001-027 

PA28-E005-O18 

PA28-E006-028 

PA28-E010-012 

PA28-E013-019 

PA28-E018-021 

PA2e-E019-013 
PA28-E029-00e 
PA28-E031-015 
PA28-E039-006 
PA28-E048-012 
PA28-E054-015 
PA28-E058-009 
PA28-E061-011 
VA36-E001-009 
VA38-E003-018 
VA38-E007-018 
VA36-E01 3-011 


Amount 


711.240 
4,328,266 
630,840 
232,440 
249,645 
571,380 

352,910 
2,714,120 
101.005 
219,800 
180,480 
811,485 
463,885 
1,688.820 
797,820 
910,980 
702,950 
670,065 
470,480 
444,940 
195,830 
244,100 
837,420 
580,110 
441,040 
490,800 
207.650 
528.610 
194.380 
268.015 
1,304,305 
5,168,885 
225,215 
668.010 
182,650 
854,755 
173,670 
360,785 
256,420 
228,425 
136.220 
136.220 
55.250 
185.380 
184.185 
530.285 
200.595 
293,355 
-  162,620 
125,630 
155.875 
250.870 
205.745 
217.440 
84.785 
197,645 
151,395 
2.409.555 
230,730 
1,914^96 
770.640 
589.610 
58J00 

701,920 
110.550 
213,600 
803,160 
792,935 
116,520 
72,580 
330,460 
219,575 
482,160 
1,438,320 
852.625 


No.  Of 
untts 


13 
79 
14 
5 
6 
13 

12 

74 

5 

10 

10 

22 

11 

35 

22 

31 

22 

24 

16 

15 

8 

10 

29 

18 

20 

20 

10 

11 

6 

8 

35 

132 

8 

43 

8 

4« 

6 

12 

7 

7 

6 

6 

2 

8 

e 

18 

6 
13 

7 

e 

5 

8 

6 

8 

3 

8 

6 

89 

8 

72 

28 

18 

2 

27 

4 

8 

28 

26 

6 

4 

14 

T 

16 

51 
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[Punuam  to  Swaton  a  ol  ttw  U.S.  HouHna  Act  of  1037. 24  CFR  Pwt  882  and  Noltoa  o(  Fund  AvaMiWy.  SS  FR  242901 


03. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04.. 
04.. 
04.. 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 ^.. 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04...„ 

04 

04 Z. 

04 

04 

04 

04 

04 

04 

04. 

04 

04 

04 

04 

04 

04  „ 

04 

04 


FufKtng  recipient  name/addreM 


Haniplon.  RHA.  PX).  Boat  2S0.  30  N.  King  St.  Hampton,  VA  23688-0280 

PMsrsburg  RHA.  P.O.  Sox  311.  126  S  Sycamore  St.  Peteiaburg.  VA  23004-0311 . 

Wtea  County  RHA.  Orawar  W.  Rte.  72,  Litctitield,  St.  Coebum,  VA  24230 

Suffolk  RHA,  P.O.  Box  1858.  Suffok.  VA  23434-1856 . 
VHDA.  601  S.  BeMdara  St,  Ricfimond,  VA  23220-6504 . 
VHDA,  601  S.  Bai«idara  St.  Rictvnond,  VA  23220-6504 . 
VHDA.  601  S.  Belvidere  St.  Richmond.  VA  23220-6504 . 


Scott  County  RHA,  RO.  Bok  266,  133  W.  Jackson  St.  Gala  City.  VA  24244.. 
Lm  County  RHA,  PO.  Box  866,  Jones.ille,  VA  22463.. 


Big  Stone  Gap  RHA,  P.O.  Box  536.  Big  Stone  Gap.  VA  24210 

Department  of  PuMc  and  Assisted  Housing.  1133  N.  Capitol  Street.  NE.,  Waafiington,  DC 

20002-7599. 
P.G.  County  Oept  of  Housing  &  Community  Oeve.,  9400  Peppercorn  Drive.  Ijndovar,  MD 

20785. 

Frirfax  County  RadawHopmant  and  HA.  One  University  Plaza,  Fairfax,  VA  22030 

FMfax  County  Radavetapmani  and  HA,  One  University  Plaza,  Faiifax,  Va  22030 

Virginia  Housing  Development  Auttwrity.  601  South  Belvidere  Street  Richmond,  VA  23220 

Virginia  Housing  Devatopmant  Authority,  601  South  Belvidere  Street  Richmond.  VA  23220. 

Vkgna  Housing  Development  Authority.  601  South  Belvidere  Street  Richmond,  VA  23220 

Savannah  Housing  Authority.  P.O.  Box  1179,  Savannah,  GA  31402 

Cokjmtxjs  Housing  Authority,  P.O.  Box  630,  Columtws,  GA  31993..-. 

AHwTla  Housing  /^jlhority.  PO.  Box  7S9.  Adenta.  GA  30365.. 

Macon  Housing  Authority,  PO.  Box  4928,  Macon,  GA  31208 -.. 

DaKaK)  County  Housing  Authority.  P.O.  Box  1627,  Decatur,  GA  30031 — 

Georgia  Housing  Finanoa  Authority,  60  Executive  Parloivay,  Atlanta.  GA  30329... 

Georgia  Housing  Financa  Authority.  80  executive  Panoway,  Atlanta.  GA  30329 

Georgia  Housing  Fnanca  Authority.  80  Executive  Partoway.  AOanla,  GA  30329 


Gaorg«  Housing  Financa  Authority,  80  Executive  Parinvay,  Atlanta,  GA  30329.. 
Georgia  Housing  Financa  Authorlly,  80  Executive  Paricway,  Atlanta,  GA  30329.. 
Georgia  Housing  Fnance  Authority,  60  Executive  Partcway,  Atlanta,  GA  30329. 
Georgia  Housing  Financa  Authority,  60  Executive  Parloway,  Atlanta  GA  30329.. 
Georgia  Housing  Fmanca  Authority,  60  Executive  Partcway,  Atlanta,  GA  30329.. 

Guntersvita  Houaing  Authority,  P.O.  Box  521,  Guntersville.  AL  35976 

Auburn  Housing  Authority.  931  Booker  Street,  Auburn,  AL  36830 — 

Cokjmbiana  Housing  Auttiority,  P.O.  Box  496,  Columbiana,  AL  35051 . 


Jefferson  County  Houaing  Authority.  21 00  Wailter  Chapel  Road.  Fuitondale,  AL  35088 . 

Prichard  Housing  Auttwrity,  P.O.  10307,  Prichard,  AL  36610 - 

Midland  Qty  Housing  Authority.  Route  1  Box  100,  Midland  City.  AL  36350.. 

GreenviHe  Houaing  Authority.  P.O.  Box  521,  Greenville,  AL  36037 _ 

South  Central  Alabama  Housing  Authority,  100  Spring  Street,  Troy.  AL  36081 

Humsville  Housing  Authority,  P  O.  Box  486,  Huntsville,  AL  36804  .„ 

Coturnb*  Housing  Authonty.  1917  Hardtn  Street,  Columbia,  SC  29204 

South  Carolina  Region  1  Housing  Authority,  P  O.  Box  326,  Laurena,  SC  29380 

Greer  Housing  Authority,  103  School  Street,  Greer,  SC  29651. 

Sumter  Housing  Authority.  P.O.  Box  1C30,  Sumter,  SC  29151 

Beaufort  Housing  Authority,  P.O.  Box  1 104,  Beaufort  SC  29901 

Myrtle  Beach  Housing  Authority,  P.O.  Box  2468,  Myrtle  Beach,  SC  29578- 

South  Carolina  State  Agency,  P.O.  Box  7008,  Cotumbia,  SC  29204 „„ 

South  Carolina  State  Agency,  P.O.  Box  7008,  Columbia,  SC  29204 

South  Carolina  State  Agency,  P.O.  Box  7008,  Columbia.  SC  29204 

South  Carolina  State  Agency,  P.O.  Box  70O8,  Columbia,  SC  29204 

South  Carolina  State  Agency,  P.O.  Box  7008.  Columbia,  SC  29204 — 

South  Carolina  State  Agency,  PO.  Box  7008,  Columbw,  SC  29204 

Wilmington  HousHtg  Authority.  P.O.  Box  899,  Wilmington,  NC  28402 

Raleigh  Housing  Authority.  P.O.  Box  28007,  Raleigh,  NC  2761 1 

Chanotte  Housing  Aulhonty,  P.O.  Box  36795,  Charlotte,  NC  28236 

HiQhpoint  Housing  Authority,  PO.  Box  1779,  High  Pomt  NC  27261 

Asheville  Housing  Authority,  P.O.  Box  1898,  Asheville,  NC  28802., 


Pfojoct  No. 


Fayetteville  Housing  Authonty.  P.O.  Box  2349,  Fayetteville,  NC  28302 

Greensboro  Housing  Authonty.  P.O.  Box  21287,  Greensboro,  NC  27420 

Wmston-Salem  Housing  Authority,  901  Cleveland  Avenue.  NE.,  Winstorv-Salam,  NC  27101  .„ 

Laurinourg  Housing  Authority,  P.O.  Box  1437,  Laurintjurg,  NC  28352 

Sanford  Housing  Authority.  P  O.  Box  6C6.  Sanford,  NC  27330 ., _~ 

Hickory  Housing  Authority,  PO.  Box  2927,  Hickory,  NC  28603 *._. 

Gastonia  Housing  Auttxjnty.  P.O.  Box  2398,  Gastonia.  NC  28053 

StatesvMIe  HouSKig  Authonty.  P.O.  Box  187,  Statesviile,  NC  28677 

Asheboro  Housing  Authority,  3380  West  Wainman  Avedue,  Asheboro,  NC  27203 . 

Roanoke-Chonvan  Houaing  Authority,  P  O.  Box  516,  Gaston,  NC  27832.. 


North  Carokna  Comm.  of  Indiwf  AffMS,  325  North  Salisbury  Street  Raleigh.  NC  27611 

Nash-Edgacomba  Housing  Authority.  P  O.  Box  2346,  Rocky  Mount  NC  27802 

Western  Cvolina  HouMig  Authority,.  P.O.  Box  665,  HendersonviNe,  NC  28793 

Economic  Inyrovamant  Coundt  P  O.  Box  549,  Edenton,  NC  27932..- T. 

Bnjnawick  County  Houaing  Authority,  P  O  Box  9,  Bolivia,  NC  28422 

Sandhills  Cap,  P.O.  Box  937,  Carthage.  NC  26327 

Mountain  ProiactS  Houaing  Authority,  Route  1  Box  732.  Waynesboro,  NC  28788— 

FrankSn-Vanca^Marran  Counliaa  Hag.  Authority,  P.O.  Box  1453.  Handaraon,  NC  27536 

Frwkln-Vanca-Wamn  Counliaa  Housing  Authority.  P.O.  Box  1453,  tiendarson.  NC  27538. 


VA36-E017-017 

VA36-E020.002 

VA38-E024-006 

VA36-E02S-010 

VA36-E027-011 

VA36-E027-012 

VA38-E027-013 

VA36-E031-003 

VA36-E034-002 

VA36-E038-001 

DC39-E001-024 

MD39-E01 5-019 

VA38-E01 9-030 

VA39-E01 9-032 

VA39-E027-001 

VA39-E027-O02 

VA38-E027-O03 

GA08-E002-O14 

QA06-E004-014 

GA08-E006-021 

GA08-E007-014 

GA06-E237-017 

GA08-E267-043 

GA06-E267-O4S 

6A06-E287-046 

6A08-E267-047 

GA06-E267-048 

GA06-E267-O49 

GA06-E267-050 

QA0&-E267-O51 

AL09-E0r4-O06 

ALJ09-E050-008 

AL09-E072-001 

AL09-E086-011 

AL08-E 119-019 

AL08-E 124-002 

AL09-E1 55-005 

AL09-E1 92-026 

AL09-E047-010 

SC18-E002-021 

SC16-E008-021 

SC18-E016-007 

SC16-E023-009 

SC16-E026-008 

SC16-E034-002 

SC16-E055-Oe7 

SC18-E0S5-091 

SC18-E05S-094 

SC1&-E055-095 

SC16-E055-097 

SC16-E055-098 

NC19-E001-008 

NC19-E002-O18 

NC19-E00»-020 

NC19-E006-011 

NC19-E007-013 

NC19-E009-017 

NCI  9-E01 1-013 

NC19-E012-045 

NC19-EOie-003 

NC19-EO35-007 

NC19-EOS6-004 

NC19-EO57-009 

NC19-EO72-006 

NC19-EO81-012 

NC19-E1 18-010 

NC19-E133-011 

NC19-E137-011 

NC1B-E14O-00e 

NC19-E145-02S 

NC19-E147-011 

NC19-E149-00e 

NC19-E1S2-010 

NC19-E1S5-00S 

NC19-E15S-006 


Amount 
approved 


1.139.675 
382,455 

1,360,500 

226,560 

602.250 

00,745 

2.364,575 
547.620 
520,066 
681,060 
947,340 

642.955 


No.  Of 

unila 


36 
13 
67 

7 
16 

3 
102 
2S 
29 
23 
20 

13 


995,160 

20 

8,418.840 

144 

1,852,105 

38 

787.320 

16 

418,725 

10 

747,890 

30 

1,253.025 

63 

2.116.575 

82 

1,616,200 

68 

1,049.060 

30 

1.569.340 

46 

36.965 

2 

213.150 

8 

61.720 

3 

714,735 

42 

661.530 

32 

501,335 

28 

801.465 

46 

471.945 

25 

573.985 

2S 

441,850 

20 

1.559,855 

64 

707.945 

29 

728.850 

30 

291.970 

16 

694.430 

34 

1.452.795 

SO 

2.018,715 

86 

822,650 

40 

755,965 

33 

1,192,800 

50 

732,800 

32 

850.190 

40 

128.520 

6 

132.595 

6 

259,790 

10 

244.500 

10 

156.480 

6 

119,935 

6 

336.640 

13 

735,150 

30 

653.040 

24 

212.940 

7 

592.320 

24 

167,940 

8 

240.280 

8 

394,290 

15 

416,785 

20 

477.780 

21 

318,060 

13 

902,820 

35 

398.590 

18 

497,300 

25 

963.175 

45 

503.280 

25 

598.940 

28 

272.725 

15 

937.200 

35 

428.910 

20 

237,225 

16 

823.340 

41 

001.605 

20 

476.585 

26 

UMI 


Fedwal  Regbtor  /  Vd.  57.  No.  15  /  Thurtday.  Januaiy  23.  198Z  /  Noticw 


04. 
04. 


04. 
04. 
04. 
04. 
04. 
04. 
04. 
04, 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04.. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 


SEcnxM  8  RoaAL  CEiniFiakTES  FuNMNQ  DEasiONS— Continued 
[PuriiaM  to  SMilon  •  ol  «•  U^  HoMing  Act  of  1M7. 24  CFR  Part  an  ant  Mpae*  ol  fund  AwritafaMy.  96  m  24290] 


FundkiQ  fsciptonl  mmw/i 


Hvtnatt  County  Houaing  Auttnrily.  P.O.  Box  1230.  LHngton.  NC  27«46_ 
Morthnwrt  RagiaMi  Houaino  AuVnitty,  P.O.  Baa  2S70.  Baom.  NC  28007. 
TN  Valay  Ragionil  HouUng  AuVwily,  P.O.  Boa  1329.  Cortnti.  MS  3et34. 
MS  Regional  Houahg  Aulhorily  H.  P.O.  Boh  488.  ORtort.  MS  38865— 
MS  Ragion^HouainB  AuMoflty  iV.  P.O.  Box  2249.  Columbua.  MS  30704. 
MS  Ragtonal  Hoialng  AuVwNy  VW,  P.O  Boa  2347.  GuNport.  MS  39606- 
MS  Regional  Houaaig  AuVtoMy  VM.  P.O.  Boa  2347.  QiMlport,  MS  38506_ 
MS  Regional  Houaing  Aumorily  VUl.  P.O.  Boa  2347.  QuNport,  MS  39806- 
MS  Regional  Houaing  AuVwIly  VW.  P.O.  Boa  2347.  CMfport.  MS  30606- 
MS  Regional  Houaing  Autnrily  VHI.  P.O.  Boar  2347,  QuHport.  MS  38505.. 


MS  Regional  Houaing  Auttwilly  VW.  P.O.  Box  2347.  QuNport.  MS  3950S_ 


MS  Regional  Houaing  Auttwrtly  VW.  P.O.  Boa  2347.  QuNport.  MS  39609. 


MS  Regional  Houaing  AuBwHy  VW,  P.O.  Boa  2347.  GiMport,  MS  39506.. 


MS  Regional  Houaing  Aulhortly  VW.  P.O.  Boa  2347.  QuNport.  MS  39S05„ 


MS  Regional  Houaing  AuNwrtly  VW,  PX).  Boa  2347,  QuNport.  MS  39505.. 


MS  Regional  Houaing  AuttmNy  VW,  P.O.  Boa  2347.  QuNport.  MS  39605- 
MS  Rogionai  Houring  AuVwtty  VW,  P.O.  Boa  2347,  QuNport.  MS  38506- 


MS  Regional  Houaing  AuVwrtly  VW.  P.O.  Box  2347,  QuNport.  MS  38S05„ 


MS  Regional  Houaing  AuKoMy  VW,  P.O.  Boa  2347.  QuNport.  MS  39506... 
MS  Ragionit  Houaing  AhIwi%  VM.  P.O.  Boa  2347,  QuNport.  MS  39505- 

North  Dana  Houaing  AmhorHy,  PA  Boa  1153,  Oartiadale,  MS  38614 

Ortando  Houaing  AuVwrily,  300  Raawaa  Court,  Ortanda  n.  32804. 


Lakeland  Houaing  AuNMrily.  PA  Boa  lOOO,  Lakatand,  R.  33802- 


NortlWMt  Florida  Roglanal  Houaing  Auttnrtly.  P.O.  Boa  216.  QraowHHa.  PL  32440- 
MortlNMai  florida  Raglan  Houaing  AMVnrtly,  P.O.  Boa  218).  Qiaoe««e,  FL  32440— 
Wortha>eat  Florida  Raglan  Houaing  AuMoriiy.  P.O.  Boa  218.  Qtmmm,  R  32*40— 
Brevard  County  HoMmg  AuViorilr,  PX>.  Boa  540338,  Mantt  Mand.  FL  32964- 


Near  Smyrna  Beech  Houaing  Au>wrily,  P.O.  Boa  888,  Near  8m)»na  Baach.  FL  32070. 

PlanlCRyHauaingAuNiarily.  1306  LanlGk  Lane,  PIMCRy.FL  33388 

County  Houaing  AuawNy,  209  Soum  Qardan  Awanuai.  dawMlar.  FL  34«1«- 


Hlaliah  Houaing  AuNwrity.  70  Eaat  7»  Street,  tmith.  FL  33010 

Oeland  Houaing  Au8«m%.  300  SunNmnar  CIrcta,  Datand,  FL  32724 

TMahaaaee  Houaing  AuNiort^.  2940  Qrady  Road.  TaMtaaoee,  FL  32S70- 
Houamg  Au8mty.  PA  Boa  880,  qaawralar.  FL  34817. 


Breaard  County  Houalwg  Au8writy.  1773  North  Stale  Road  7.  LaudMM,  FL  3331»- 
|Mn  Beach  Coun^  Houaing  Autnrity,  3432  Waat  468t  Straat,  uveal  Palm  BaMh,  FL  33407 - 
OaariWd  Beach  Houaing  Authority.  1425  Northwaat  Firat  Tanaoe,  OeartaM  Saach,  FL  3S44t- 
Houaing  Auiwrtty,  PA  Boa  1488,  Qlnmmm,  FL  33802. 


MMMTough  Houaing  AuVioriiy.  «280  Bay  Plan  Bouleward,  Tampa,  FL  33818.. 

tea  County  BCCHouamgAMNicmy.  P.O.  Boa  398.  FdrtMyafa>FL  33902 

Houaing  AMhority.  P.O.  Boa  12910,  Panaaoola,  FL  32521 . 


Santa  Roaa  County/MMon  Houaing  AuNwrity,  1498  Byiom  Bkeat  MMon,  FL  32670- 
Countyitoualng  Authority,  P.O.  Boa  1111.  MaoClanny,  FL  32063. 


Paaoo  County  HoMing  AuawMy.  507  Aoom  CMa.  Oada  aty,  FL  33525. 
Hakiaa  Oty  Houaing  AMNwrily.  P.O.  Boa  1507. .  HahaaGHy,  FL  33845. 


WaaWngton  County  Hauaing  AuNnri^.  301  Korth  OkMtoma  Skeai  BonNay.  FL  32426- 
MlaNon  County  Houaing  Autwrity.  P.O.  Boa  1268,  Dahmiah  Springe.  FL  32433 . 


Voluala  County  Houaing  Aulharihr,  123  Weat  kidtana  Avenue,  Oaland,  FL  32720. 
Handnr  County  Houaing /Mhori^,  P.a  Boa  1780.  LaBaNa.  FL  33835. 


t«D8ywood  Houaing  Auftdrity.  7300  North  Davta  Road.  I  lollywood.FL  33024 

Hanwndo  County  Houaing  Au8wi«y.  8056  KannadyBouloMfd.  BRMttavWa.  Ft  34801 . 
Pok  County  Houaing  AuNwrity.  P.O.  Boa  589.  Bartoar.  FL  33830. 


CWua  County  Houaing  AuNnrfly.  P.O.  Boa  310.  Laeanto.  FL  32861 . 
Somafaat  Houaing  AuthoriHr,  PA  Boa  449.  Somaraat.  KY  42501 . 


HopkinaDfle  Houaing  AuNwrity.  PA  Boa  437.  HopMnevMe.  KY  42241 

JaWamon  Ooun^  Houaing  AuNwrtly,  300  Yorti  Street,  LouiavWa.  KY  40203- 
LouMte  Houaing  Au8w%,  746  Waat  Mam  Street.  LoulavMe,  KY  40202. 


Cw4nglon  Houaing  Autwrity.  638  Matfaon  Avenue.  Covington.  KY  41011 . 

Kaalueky  Houaing  Coiporaaon,  Louiavtto  Road,  FrMdort.  KY  40801 

Kentucky  Houaing  ONporaMoa.  1231  Loulei«e  Road,  FrwMort.  KY  40801. 
KankKky  Houaing  Coipocalkm,  1231  Loi4avWa  Road.  FranMort.  KY  40801. 
Kankicky  HouaktgCoiporalion,  1231  touiavao  Road.  FrwMort,  KY  40801. 
Kaotucky  Houaing  CoipocBUon.  1231  LodavMaltoad.  Franktort.  KY  40801. 
Kentucky  Houaing  OoqMcalion,  1231  LoulavWa  Road.  FranMort.  KY  40801 . 
Kankicky  Houaing  Ootporalon.  1231  LouiavWa  Road.  Rankfort,  KY  40801. 


Breckinridge  Counly  Houaing  AuNwrity,  P.O.  Boa  227.  Hardbaburg.  KY  40143- 
BaibounHto  Houaing  AuNwrity.  PA  Boa  84,  BartwunWe,  KY  40808. 


CumlMrtand  Valley  Houaing  AuNwrity,  P.a  Boa  806,  Ba>towv«a,  KY  40808  

Lake  Cumbariand  Houaing  AuNwrity,  P.O.  Boa  1570,  Ruaael  Springi,  KY  42842- 
Qligowi  Houaktg  Autwrity.  P.O.  Boa  473,  Qiaagow.  KY  42141. 


CroaavHe  Houakig  AuNwrity,  202  kwto  Avenue,  Croaav«e,TN  98667. 

SeNaa  Houaing  AuNwrity.  PA  Boa  806,  Ounlap,TN  37327^ 

SaNva  Houabig  AuNwrity.  P.a  Boa  806,  OuMapi  TN  37327 

Mngaport  Houaing  AuNwrity.  PA  Boa  44,  Klngaport.TN  37062 


Jackaon  Houaing  AuNwri^.  PA  Boa  3186,  Jackaon.  TN  38301 

Houaing  AuNwri».  PA  Boa  104.  DrownaV^TN  38012 
Houafe<g  DeMtepHwai  Agariey.  401  Church 


TN  37219. 


Project  No. 


NC19-E156-007 

NC1»-E167-011 

MS26-€006-029 

NM82B-E010-006 

MS26-e01fr-038 

MS-E04O-032 

MS-E04O-O33 

MS26-C040-094 

MS2e-E04(Mn5 


MS26-E04(Mn8 

M82e-E04Q-030 

MS26-E067-015 

M826-e056-«34 

MS2e-B>58.4l35 

MS28-E058-03B 

MS2e-E06»^»7 

MS26-E058-038 

MS28-E050-044 

MS26-E056-046 

M826-E012»^)16 

M826.€128-016 

FL2»-eD04-012 

FL2»-e01 1-007 

Fl29-e01 5-001 

FL2»-eD1»4X» 

Fl2»-e01 5-009 

FL29-e02O-O1O 

FL28-6022-003 

FL2»-€a34m09 

FL29-e062-02D 

FL28-BM6-013 

fL29-E07>406 

FL29-E073-016 

FL2B-e07»-019 

FL2»-e07»-ei6 

FL28-BI80-017 

FL2»-E081-009 

FL2»«088412 

Fl»-B)8»418 

FL2»-B)80-011 

FL2»«M»«11 

F128-8I87-011 

FL2»^102-«07 

F128-E104-018 

FL2B-E1O7-406 

FL2».€lO8-e08 

FL2»-Ef10-010 

FL2»-Et  19-086 

FL29-El2»40t 

Fl2»C136-000 

FL28-E137-008 

fU»-E143>«02 

FU»-E147-001 

KY38B008  008 

KY38-e011-«18 

KYS8-E106-020 

KY36-E131-014 

KY3e-E133-010 

KY36-E134-078 

KV36-E134-078 

KY86-E1 34-078 

KY36-C134-080 

KY36-E1»4^)81 

KV38-C134-083 

KY36^134-088 

KY3»«146-008 

KY36-E16(M>08 

KY38-E18IM>11 

KY38-E183-011 

KY36-E179400 

TN37-e042-0Q2 

TN37-E1 17-003 

TN87-E1 17-004 

T?a7-eMie-oi3 

TN4O«»7-013 
TN4»«>t3-001 
1M(0>C11*4M 


Amount 
approved 


949.500 
1,230.625 

423,860 
204,550 
830.835 
640.075 
243  J05 
773.440 
383,115 
87SJ86 
429.565 
422.485 
588.756 
207.480 
101 J05 
196,010 
287356 
382J45 
184  J10 
529,205 
936,750 
271,500 
375,720 
•4,200 
188.400 

1.236J00 
806.850 

1.3S0M0 
2B2;250 


586,775 


14132,480 
3,712J80 
•16J50 
788420 
818J80 
860j81ft 
743.100 
436.150 
239.200 


1.' 


373.070 
361X>75 
107.106 
574.820 

188XI20 


818,800 
984.180 
872.740 


781480 
470425 
806.185 
1J090480 
188.270 

887JB00 
176466 
25ai35 
221475 
844,820 
847480 
171,720 
646,170 
881,980 
807436 
743460 
796430 

1480490 
481.000 
613400 
772400 

1422400 


No.Ol« 


46 
58 
20 
29 
10 
38 
24 
10 
51 
23 
46 
25 
13 
22 
10 

9 
10 
16 
17 

• 
24 
30 
11 
19 

9 
10 
49 

9 
44 
10 
30 
20 
27 
36 
97 
29 
20 
39 
28 
20 
18 
10 
22 
12 
14 
10 
22 
22 

8 
43 
20 
20 
38 
29 
28 
23 
48 
49 
10 
37 
29 
10 
10 
12 
30 
32 

7 
29 
44 
32 
50 
33 
90 
29 
20 
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I     Section  8  Rental  Certificates  Funding  Decisions— Continued 

[Piwuant  to  Sectioo  8  o(  the  U.S.  Housing  Act  of  1937.  24  CFR  Part  882  and  Notice  at  Fund  Avaitab«ty.  56  FR  24290] 


Regiofutl  ofHoe 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

05 

5_ 

5. 

5. 

5. 


FundMig  recipient  name/address 


5..... 
OS. 
05.. 
OS.. 
05.. 
05.. 
X35.. 
OS. 
OS. 
05. 
05. 
05. 
05. 
05. 
05. 
05. 
05. 
05. 
05. 
05. 
06. 
05. 
OS. 
OS. 
06. 
06. 


Tennessee  Housinfl  Development  Agency.  401  Church  Street  Nashville,  TN  37219. „ 
Metropolitan  Development  &  Housing  Agency,  P.O.  V  Box  846,  Nashville.  TN  37202- 

Murtreesboro  Houaiog  Authority.  318  Lohey.  Murfreesboro,  TN  37130 -_ 

Tennesaee  Hoosino  Development  Agency.  401  Ctujrch  Street,  Nashville.  TN  37219. 
Tennessee  Housinfl  Development  Agency.  401  Church  Street  Nashville.  TN  37219. 
Tennessee  Housinfl  Development  Agency.  401  Church  Street  Nashville,  TN  37219. 
Tennessee  Housing  Development  Agency.  401  Church  Street  Nashville.  TN  3721 9. _ 
Tennessee  Housing  Developmeni  Agency,  401  Church  Street  Nashville,  TN  37219.- 
Tennessee  Housing  Development  Agency.  401  Church  Street,  Nashvae.  TN  37210.- 

Moca  Housing  AutJ^ofi^.  P.O.  Box  163.  Moca,  PR  00716 

Dorado  Housing  Atrthonty.  P.O.  Box  588,  Dorado,  PR  00646. — 

Cayey  Housing  Authority,  P.O.  Box  1365.  Cayey,  PR  00633 

Toa  Baja  Housing  Authority,  P.O.  Box  M,  Toa  Baja  PR  00951 .... 
Manati  Housing  Authority,  P.O.  Box  367,  Manati,  PR  00701 . 


Utuado  Housing  Authority,  P.O.  Box  190,  Utuado,  PR  00761.. 

San  Lorenzo  Housing  Authority,  P.O.  Box  K.  San  Lorenzo.  PR  00754. 
Las  Marias  Housing  Authority.  P.O.  Box  91,  Las  Marias,  PR  00670.. 


Sat^na  Grande  Housing  Authority,  P.O.  Box  356,  Sabatia  Grande,  PR  00743.- 
Barcelooeta  Housing  Authority.  P.O.  Box  277.  Barcelooeta,  PR  00617.. 

Cidra  Housing  Authority,  P.O.  Box  Y,  CIdra,  PR  00739 

Naranjito  Housing  Auttwity,  P.O.  Box  53,  Naranjito,  PR  00719.. - 

Naranjito  Housing  Authority,  P.O.  Box  53,  Naranjito.  PR  00719.- 

isabeia  Housing  Authority,  P.O.  Box  507,  Isabela,  PR  00662 

Salinas  Housing  Authority,  P.O.  Box  I,  Salinas.  PR  00751 . 

Aguas  Boenas  Housing  Authority,  P.O  Box  128,  Agues  Buenas,  PR  00703. 

Vrgin  Islands  Housing  Authority.  P  O.  Box  7668,  Chariotie,  VI  00801 

Chicago  Housing  Authority,  22  West  Madison  Street,  Chicago,  IL  60602 - 

Danville  Housing  Authority,  611  North  OaK  Street  PO  Box  312,  Danvi!!e,  IL  61832-0312- 

Decatur  Housing  Authority.  1808  East  Locust  Street  Decatur,  !L  62521 

madiaon  County  Housing  Authority.  1609  Olrye  Street  Collinsviiie.  IL  622347 

Rocirford  Housing  Authority,  330  Fifteenth  Avenue.  Rockford.  IL  61108.. 


Project  No. 


OS. 


Vermilion  County  Housing  Authority,  South  Chicago  Street  RossviHe,  IL  60963 — — 

Montgomery  County  Housing  Authority,  P.O.  Box  591,  100  Shett«yville  Rd.,  Hitlsboro,  IL  62049.. 
City  of  Btoormngton  Housing  Authority,  104  East  Wooo  Street  Bioofnington,  IL  61701-6768 — 

Lake  County  Housing  Authority,  33928  North  Route  45,  Graysiake,  IL  60030 

Housing  Authority  of  the  County  of  Wayne,  303  North  First  Street  Fairfield.  IL  62837, 

Aurora  Housing  Authority,  1630  Ptum  Street,  Aurora,  IL  60506 

Cincinnati  MHA,  18  West  Central  Partway,  Cincinnati,  OH  45202 i 

Butler  MHA,  4110  Hamilton. Middletown,  Hamilton.  OH  45012.- 

Clefmom  MHA,  65  South  Market  Street  Batavia,  OH  45103 

Browt\  MHA,  200  South  Green  Street  Georgetonvn.  OH  45121 . 


Youngstown  MHA,  131  West  Broad  Main  Street  Youngstown,  OH  44503.. 
Cuyahoga  MHA,  1441  West  25th  Street  Cleveland,  OH  44113. 

Akron  MHA,  180  West  Cedar  Street.  Akron,  OH  44307 

Trumbull  MHA,  1977  Niles  Road,  SE..  Warren.  OH  44484 

Lorain  MHA.  1730  Broadway,  Lorain,  OH  44052.. 


Jefferson  MHA.  815  North  Sixth  Avenue,  Steubenville,  OH  43952. 
Stark  MHA.  1800  West  Tuscaramas.  Canton,  OH  44708 . 


Lake  MHA,  200  West  Jackson  Street  Painesville,  OH  44077 . 
Columbtara  MHA,  325  Moore  Street  East  Liverpool.  OH  43920  — 

Portage  MHA.  223  West  Man  Street  Ravena,  OH  44266 — 

Tuscarawas  MHA.  172  North  Broadway.  New  Philadelphia.  OH  44663..— 

Hirrisoo  MHA,  P.O.  Box  146,  Cadiz,  OH  43907 

Henry  MHA,  P  O.  Box  1029,  MansfieW.  OH  44901 

WiHiams  MHA,  P.O.  Box  1029,  Mansfield,  OH  44901 

Springfield  MHA,  437  East  John  Street  Springfield,  OH  45505 


Springfield  MHA.  437  East  John  Street  Springfield,  OH  45505- 

Cambiidge  MHA.  P.O.  Box  744.  Cambridge.  OH  43725 

Licking  MHA,  P.O.  Box  1029.  Mansfield.  OH  44901 

Fayette  MHA.  101  East  East  Street  Washington  Ch.,  OH . 

Pike  MHA,  2626  Shyvifle  Read.  PHuBton,  OH  45661 

Noble  MHA  P.O.  Box  744,  Cambridge,  OH  43725. 


Logan  County  MHA,  116  North  Everett  Street  Bellefontaine.  OH  43311 

City  of  Marietta  Housing  authority.  301  Putnam  Street  Marietta.  OH  45750 

Delaware  Housing  Authority,  P.O.  Box  1292.  Delaware.  OH  43015 

Dearborn  Housing  Commission.  13615  Michigan  Avenue.  Dearborn.  Ml  48126-3586 

Pontiac  Housing  Commission,  132  FmMm  Boulevard,  Ponliac  Ml  48341 „ 

Flint  Housing  Commission,  3820  Hk^lieW  Road,  FNm,  Ml  48506-2616 

Ypsilanti  Housing  Comwisaion,  601  Armstrong  Drive.  Ypsiianti.  Ml  48197-5224 

Inkster  Housing  Commission.  2000  Inkster  Road,  tnkster.  Ml  48141-1871 

Wayne  Housing  Commission.  34800  Sims,  Wayne,  Ml  48178-1322 : 

Port  Huron  Housing  Commission.  90S  7th  Street  Port  Huron,  Ml  48060-5399 

canton  TownsMp  Housing  Commission.  34947  Village  Road.  Mt  Clemena,  Ml  48043-7692 

East  Detroit  Houahg  Commission.  15701  East  Nine  Mile  Road.  East  Detroit  Ml  48021-0000.. 

PlynKXith  Housing  Commission,  1 160  Sheridan.  Plymouth,  Ml  48170-1561 

Uncotn  Pwh  Housing  Commission.  1355  SoulhAeld  Road,  Lincoln.  Ml  48146- 
Uwonia  Housing  Commission,  19300  Purlingbroott  Livonia.  Ml  46152-1902. 


TN40-E1 12-025 

TN43-E005-015 

TN43-E02O-007 

TN43-E 11 2-033 

TN43-E1 12-035 

TN43-E1 12-036 

TN43-E1 12-037 

TN43-E1 12-038 

TN43-E1 12-039 

RO46-E010-003 

RO46-E01 5-006 

RO46-E01 8-006 

RO46-E022-007 

RO46-E028-005 

RO4e-E033-004 

RO46-E037-005 

RO46-E046-002 

RO46-E048-005 

RO46-E0S4-O05 

RO46-E062-005 

RO46-E064-004 

RO46-E064-00S 

RO46-E066-002 

RO46-E069-003 

RO46-E0e2-003 

RO46-E001-009 

IL06-E002-036 

ILOe-EO1 1-012 

IL06-E012-013 

IL06-E01 5-009 

IL06-E022-014 

IL0e-E03&-002 

IL06-E037-903 

IL06-E051-008 

IL06-E0S6-018 

IL06-E086-002 

IL06-E090-011 

OH10-E004-022 

OH10-E015-010 

OH10-E038-014 

OH10-E061-002 

OH12-E002-021 

OH12-E003-O37 

OH1^007-033 

OHI^OOe-014 

OK12-E012-01S 

OH12-E014-006 

OH12-E018-018 

OH12-E025-010 

OH12-E026-006 

OH12-E031-021 

OH12-E063-006 

OH12-E067-005 

OH12-E071-006 

OH12-E074-O05 

OH16-E021-016 

OH16-E021-017 

OH16-E033-12 

OH16-E043-010 

OH16-E056-001 

OH16-E060-012 

OH16-ED60-002 

OH16-E072-006 

OH16-E077-003 

OH16-E079-002 

MI28-E003-O0S 

MI28-E00S-O11 

MI28-E009-015 

MI28-E02e-005 

MI2&-E027-006 

MI28-E029-002 

MI28-E039-00e 

Mt28-E040-003 

MI28-E044-004 

MI28-E045-007 

MI28-E051-007 

MI28-EOS5-011 


Amount 
approved 


364,855 

1.531,550 
507,600 
80.950 
202.840 
77,305 
725,300 
201,655 
207,950 
249,000 
665.800 
105,600 
252,070 
255.300 
494,400 
5U400 
275,400 
238,800 
238,800 

1,009,800 
255,300 
590,700 
163,500 
186,905 
520,500 
'  559,860 
25,594,870 

1.241,625 
548.480 
718.950 

1.223,895 
776,800 

1,443,600 
674,425 
200,880 
348,625 

1,634.965 

1,680.550 

1.806,760 

1.119,196 
707,125 
377.280 

3,010.075 

1,013.615 
235,350 

1,766,325 
273,480 
430,325 

1,499,725 

616,225 

78.300 

$244,485 
280.100 
603.100 
644,380 

1,100,460 
655,660 
786,550 
821,620 
705,345 
813,600 
359,025 
370,925 
611.610 
821,620 
180.745 

1.174,280 
568,670 

1.178,240 
667.155 
117,610 

1,340,945 
727,410 
274,735 

1,345,130 

1JZ02.625 
754,160 


No.o( 
units 


18 

SO 

IS 

5 

10 

5 

35 

10 

10 

10 

16 

4 

8 

8 

24 

18 

13 

7 

7 

37 

8 

18 

.  7 

9 

18 

14 

533 

SO 

21 

25 

31 

30 

50 

25 

4 

20 

29 

58 

67 

33 

31 

14 

86 

35 

8 

59 

11 

19 

48 

21 

3 

11 

12 

24 

24 

40 

25 

30 

31 

30 

30 

15 

15 

31 

31 

10 

47 

25 

43 

25 

6 

SO 

28 

15 

50 

50 

32 
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Nao( 

units 

18 

SO 

IS 

5 

10 

5 

35 

10 

10 

10 

18 

4 

8 

8 

24 

18 

13 

7 

D 

7 

D 

37 

0 

8 

D 

IB 

0 

.  7 

5 

9 

0 

18 

0 

14 

0 

533 

5 

SO 

0 

21 

0 

25 

5 

31 

0 

30 

0 

SO 

5 

25 

0 

4 

S 

20 

5 

29 

0 

58 

0 

67 

6 

33 

5 

31 

0 

14 

5 

86 

5 

35 

0 

6 

5 

59 

0 

11 

5 

19 

5 

48 

5 

21 

0 

3 

5 

11 

0 

12 

0 

24 

0 

24 

0 

40 

0 

25 

0 

30 

0 

31 

5 

30 

0 

30 

5 

15 

5 

15 

0 

31 

0 

31 

6 

10 

0 

47 

■0 

25 

lO 

43 

« 

25 

0 

6 

s 

SO 

0 

28 

IS 

15 

10 

SO 

« 

50 

o 

32 

Sectkm  e  Rental  Certificates  RjNOtNQ  Decisions— Continued 

[PintNni  to  SMilon  8  ol  •«•  U.S.  HouUng  Ad  of  1M7.  24  CFR  Pwt  882  and  NoHot  crt  Fwnt  nvtMmi.  86  PR  MSiOl 


Regional  oMm 


OS 
OS 
OS 
OS 
OS 
OS 
05 
OS 
OS 
05 
OS 
OS 
05 
OS 
05 
OS 
OS 
05 
05 
05 
OS 
OS 
05 
05 
OS 
05 
OS 
05 
OS 
OS 
OS 
05 
OS 
OS 
05 
05 
05 
05 
05 
05 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


Fundkig  redpionl  nmw/i 


Ann  Artxir  Cowwnlaalon.  727  MMar.  Ann  Aitxir.  Ml  46104-3351 

Famdato  Houainy  Conwnlaalon,  41S  MHhinQjion,  Famdala.  Ml  48220.. 
RedlORl  Houaing  Conwnlaaion,  12121  HonMngiway.  Oadlowl.  Ml  48238.. 


BMe  Craek  Houaing  Comwliaion.  2S0  Champion  StraM,  Qrand  RapMa.  Ml  48017. 

Jacfcaon  Houaing  Commiaaioa  301  Staward  Awanw.  Jackaon,  Ml  48201 

Lanaing  Houaing  Conwniaaion.  310  Saymour  A«>anua,  Lanaing,  Ml  48833 

St  Louia  Houaing  Cowwiailon.  308  S.  DaMawa.  P.O.  Bok  115.  St  Louia.  Ml  48880„ 

Hancock  Houaing  Oommlaaion.  1401  Quincy  Steal,  Hwwock.  Ml  48930 

Qrand  Rapida  Houaing  Commiaalon.  1420  Fular  SE..  Qwid  Ri^ida.  Ml  49S07„ 
Tcawarae  Qty  Houaing  Commiaaian,  150  Fine  Straal.  Grand  Rapida,  Ml  48684... 

MunWng  Houaing  Commiaalon,  200  City  Parti  Drive,  Muniaing.  Ml  49862.» ^ 

Bk  Rapidi  Houaing  Oommlaaion.  701  CNppawa.  Elk  Raokla.  Ml  48629.. 

Alma  Houaing  Commiaaion,  423  Qraliol  Avenue,  Akna.  Ml  48801 

Montcalm  County  Houaing  Commiaakm.  120  Mubany  S..  Bon  248,  Ikxwd  Oly,  Ml  48329.. 

Anderson  Houaing  AuMwIty,  528  \Maet  1 1th  Skeet  Anderaoa  IN  48016 

Kokomo  Houaing  AuBwty.  210  Eaat  Taylor  Skeel.  Kokomo,  IN  46901 

South  Bend  Houaing  Au8«oilty.  P.O.  Bok  11057,  South  Bend.  IN  46634-0057 

Tel  City  Houaing  AuNiorKy,  1648  10th  Sbeet.  Tel  CRy.  91 47566 

MtoNgan  Qty  Houaing  Auiiortly.  621  Eaal  Mchigan  Boulevard.  Mtehigan  CNy.  IN  46380. 

Bkninngion  Houskig  Aulnrlty.  1007  North  Summit  Street.  Bkximingion,  m  47402 

Ekhwt  Housing  Authority,  1396  Benhem  Avenue.  Elkhart.  IN  46516 

SuMvsn  Housigg  Aulwrtly.  200  North  Court  Street  Sullivan.  IN  47862 . 
Mt  Vemon  Housing  Aulhorlly.  1S00  JeHerson  DriM.  Mt  Vernon.  IN  47620. 

Saymour  Housing  AuVwnty.  Poet  Offne  Box  822.  Seymour.  IN  47274 

LaFayette  Houaktg  Authority,  911  Main  Street  LaFayatle,  IN  47902 

Department  ol  Fam«y  wid  Social  Santoaa.  ISO  Weal  Martiet  Street  Indianapolla,  IN  46208 
Department  ol  Famly  and  Social  Sorvtoea,  ISO  Weat  Market  Staet  IndiMtapoka,  IN  46206 
Department  ol  Famly  and  Social  SenAcaa.  ISO  West  Martiet  Street  mdiwapola.  IN  46206 

Fayette  Qty  Housktg  Aulhonly.  812  North  Qrand  Avenue.  Connersvlle.  IN  47331 

Unton  City  Housing  Authority.  1 15  North  CokimiM  Street  Unton  Qty.  IN  47380 

Qreencasde  Housing  Authority.  620  Tennessee  Street  QreenceaUe.  IN  46135 

Miamjkee  Houskig  AuMwrity.  809  North  Broadway.  Milwaukee.  Wl  53202 -.. 

Madison  CommunMy  Devekipment  Agency.  P.O.  Box  1785.  Madiaon.  Wl  53701 

Antigb  Houskig  AuOwrity,  535  Thkd  Avenue.  Antigo.  Wl  54409 

Qty  of  Waukesha  Houaing  Authority.  120  Corrirw  Boulevwd.  Weukaaha.  Wl  S3188 
Dunn  County  Houskig  Authority.  Dunn  County  Courttwuse,  Menomonie,  Wl  54751,. 
Kenosha  Houskig  AuVwrity,  625  S2nd  Street  Kenoeha  Wl  53140. 

Eau  Clake  Houskig  Authority,  CM  Box  5148,  Eau  Owe,  Wl  54701 

Wsftmrth  County  Houskig  Authority.  P.O  Box  1007.  Efchom.  Wl  53121 

Rfchland  County  Houskig  Authority,  P.O.  Box  184.  RkMand  Center.  Wl  53581 


Waukesha  County  Houakig  Authority.  120  Comna  Bouiewd.  Waukaeha.  Wl  53188- 

St  Paul  HRA,  413  Wacouta  S»eet  St  Paul,  MN  55101 

OukJth  HRA,  222  Eaat  2nd  Stteet  Box  16900,  OukJt^  MN  55816-0900 

Worthkigton  HRA,  819  Tentt  Street  Wcrthkiglon.  MN  56187 

Aitkki  HRA.  215  Thkd  Street  Southeast  Aittan.  MN  56431 

Mankato  HRA.  202  Eaat  Jackaon  S»eet  Mankato.  MN  56001 

Camixklge  HRA.  121  South  Fem.  Cemtiridge,  MN  55008 


Auatki  HRA.  200  First  Avenue  North.  Austm.  MN  55912. 

Metro  Council  HRA.  230  East  Filth  Street  St  Paul.  MN  5S101 

Swift  County  HRA,  P.O.  Box  206,  Benson,  MN  56215 

KandiyohJ  County  HRA,  Bok  1359,  Wikmar,  MN  56201 

Steams  County  HRA,  619  Mel  Qenii«ne,  Suite  212.  St  Qoud.  MN  56301 ... 
Moniaon  County  HRA.  Moriaon  County  Courthouse.  Little  Falls.  MN  56345. 

Douglas  County  HRA.  1 1S  TTwd  Avenue  West  Alexandria.  MN  56306 

AKMiquerque  HA,  P.O.  Box  1293.  AaMjquerque.  NM  87103 

Alamogordo  HA.  P.O.  Box  336.  Alamogordo,  NM  88310 

SMNa  Fe  Co.  HA.  52  Camkw  Da  Jacobo.  Santa  Fa.  NM  87501 ._ 

BemaKHo  Co.  HA.  820  Umae  Bkid.  NW..  AJbuquarque.  NM  87102- 

Regkm  VI  HA.  P.O.  Ba«  2303.  Roewel.  NM  88201 

Revon  VI  H\  Curv  Co.  Courthouae,  Qovia,  NM  88101 

Mountamair  HA.  P  O.  Bok  272.  Mountainar.  NM  87038 

Loe  tunas  HA,  P.O.  Box  1209.  Los  Lunas.  NM  87031.. 
B  Paso  HA.  1600  Montsna  Ave..  El  Paso.  TX  79902... 

Dalaa  HA.  252S  Lucas  Dr..  Dales.  TX  75219 

Waco  HA.  P.O.  Box  978.  Waca  TX  78703 

Quanah  HA.  P.O.  Bok  208.  Quanitfi.  TX  79252 

Piano  HA.  1321  Ave.  G.  Piano,  TX  75074 

Brady  HA,  P.O.  Bok  28.  BrMty.  TX  76825 

AMo  HA.  Route  1.  Box  309,  ANo,  TX  7592S. 


Alpkie  H^  P.O.  Box  1274,  Alpkie,  TX  76011 

Tsfwit  Co.  HA.  1501  Msrrimac  Or.,  Forth  Worth.  TX  76107 

Arikiglon  HA.  401  W.  Santoid  St.  #2600,  Ariingtoa  TX  78011. 
Anthony  HA.  Drawer  1740,  Anthony,  TX  88021 . 
Odaasa  HA.  P.O.  Drawer  1S4.  Odaeaa.  TX  79760.. 


CHy  ol  Longview.  P.O.  Bok  1952.  Longview.  TX  75806.. 


Amarilo  Comm.  Oev.  Oapt.  P.O.  Bw  1971,  Amarilo.  TX  79188-. 
Oly  ol  Terrel,  P.O.  Bok  310.  Tanal,  TX  75180 


Pra)8ct  No. 


MI28-E084-012 

MI28-E098.003 

MI26-E141-009 

MI33-E095.006 

MI33-E038-002 

MI33-EOS8-008 

Mt33-E061-003 

Mt33-E063-002 

MI33-E073-016 

MI33-E080-001 

MI33-E064-002 

MB3-E1 18-001 

MI33-E121-001 

MI3».E186-<n2 

IN98-E008M)18 

IN38-E007-012 

IN36-E015-012 

MSe-EOI  8-004 

IN38.E01 9-006 

IN36-E022-0tS 

M3e-E02»-011 

IN36-E-034-001 

IN38-E037-006 

IN38-E066-O08 

IN38.E071-011 

IN36-E072-«68 

IN36-E072-0e8 

IN36-£07a-070 

IN36-E073^>08 

M36-E086.004 

IN36-E094^X)6 

WI39-E002-020 

WI39-E003-009 

WI39.E086-003 

Wt39-E142-010 

WI39-E100-001 

WI38-E196-005 

WI39-E207-010 

Wt39-E2«4-008 

WI39-E2S6-002 

WI38-E261-001 

MN4e-E001-019 

MN48-E003-O11 

MN4e-E034-007 

MN46-E037-001 

MN46-E0e3-007 

MN48-E067-001 

MN46-E086-007 

MN46-E163-0ei 

MN46-Eie6-006 

MN46-E168-O07 

MN46-E1 72-006 

MN46-E179-006 

MN48-E192-010 

NM16-E001-014 

NM16-E004-002 

NM16-E0SO-008 

NMie-E057::008 

NM16-E063-011 

NM16-E064-00e 

NM1fr-E086-005 

NM16-E07O-00e 

TX16-E003-015 

TX18-E009-013 

TX16-E010-016 

TX16-E075-008 

TX18.E128-004 

TXie-E2S1-006 

TX16-E272-003 

TX18-E264-004 

TX16-E431-00e 

TX18.E433.414 

TXie-E43»-008 

TX16-E466-012 

TX1»«46»-010 

TX1ft«472-011 

TX1ft-E4«»407 


Amount 
spprtjved 


810,346 
797,880 
175,570 
670,635 
884.756 
613,515 

1,431,800 
86.410 

1,187.800 

1,131.940 
177.740 
567,790 
635.940 
680.770 

1.430.410 
902.520 

1.483420 
353345 
673.440 
611.880 
353320 
563.435 

1.378,200 
967.080 
785.820 
350.985 
296.055 
521.625 
120.880 
370.280 
780,970 

2.402.350 

1.494.630 

1.004.400 
509.075 
537.456 
996,245 
435.370 

1.003.075 
8Se.7S0 
509.075 

3.039350 
889.170 
567.545 
857.490 
729310 
717.440 
067.875 

1 .208.500 
457.340 
236.685 
319.130 
670.666 
612.015 
580.440 
S1Z640 
183.805 
538.320 
990.900 
425315 
481.430 
230.520 

1.026.560 

1.472.400 

1.28S300 
347.300 
887.735 
470.400 
221.880 
41S320 
880ji00 
481.860 
429380 

1.198.700 
339,880 
431,180 
378380 


Nao( 

units 


31 
30 
10 
28 
29 
25 
SO 

6 
40 
SO 
10 
26 
2S 
30 
S7 
36 
98 
18 
25 
23 
16 
25 
90 
IS 
28 
29 
29 
33 

6 
19 
30 
67 
86 
90 
27 
26 
32 
23 
50 
90 
27 
88 
38 
30 
31 
30 
22 
30 
41 
23 
10 
14 
32 
31 
19 
20 

7 
15 
41 
19 
20 
10 
36 
41 
SO 
22 
26 
21 
10 
23 
27 
17 
17 
31 
12 
17 
11 
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Section  8  Rental  Certificates  Funding  DEOSiONS-Continued 

(Punuwn  to  Section  B  o(  the  US.  Houaino  Act  o(  1937. 24  CFR  P«t  882  and  Notice  ot  Fund  Avaiabaity.  96  FR  24290] 
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08 
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08.- 
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08 
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08..- 
06- 
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06- 
06..- 
06- 
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06.-. 
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08..- 
06.-. 
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06..- 
06- 
06..- 
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06-. 
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08- 
06- 
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Fundkig  recipient  name/address 


WicNta  Fate  HA,  P.O.  Box  1431.  Wichita  Falls.  TX  76307 

QfeenvHle  HA.  P.O.  Box  826,  Greenville.  TX  75403-0626 -.. 

Tex,  Dept.  of  Comm.  AftaifS.  PC.  Box  13166.  Austin.  TX  78711-3166.- 
Tex,  Dept.  of  Coow.  Affairs,  P.O.  Box  13166,  Austin,  TX  78711-3168.- 

City  of  Lamesa,  310  S.  Main.  Umesa.  TX  79331-6328 - 

Hale  Co.  HA,  P.O.  Box  99,  Plamview.  TX  79072 

RaHs  HA.  P.O.  Box  904,  RaHs,  TX  79357 — .— 


City  of  Grand  Prairte,  P.O.  Box  531 167.  Grand  Praine.  TX  75053 — 

Dallas  Co  Comm.  Court.  411  Elm  St.  Dallas.  TX  75202-3301 

West  Cen.  Tex.  Cog,  P.O.  Box  3195,  AbOene.  TX  79604-3195 

Houston  Housing  Authority.  P.O.  Box  2971 .  Houston,  TX  77252-2971 . 
Port  Arthur  Housing  Authonty.  P.O.  Box  2295.  Port  Author.  TX  77643  . 
Bay  City  Housing  Authority.  3012  Sycamore,  Bay  City.  TX  77414.. 


Brazos  Valley  Development  Council,  P.O.  Draiwer  4128,  Bryan.  TX  77805-4126. 
Brazos  Valley  Development  Council.  P.O.  Drawer  4128.  Bryan,  TX  77805-4128. 
Brazos  Valley  Developinent  Council,  P.O.  Drawer  4128,  Bryan,  TX  77805-4128. 
Brazos  Valley  Development  Council,  P.O  Drawer  4128,  Bryan,  TX  77805-4128 . 
Brazos  VaHey  Development  Council,  P.O  Drawer  4128.  Bryan.  TX  77805-4128. 

Brazos  VaHey  Development  Council.  P.O.  Drawer  4128.  Bryan.  TX  77805-4128 

Brazos  Valley  Development  Council.  P.O  Drawer  4128,  Bryan.  TX  77805-4128 

North  Little  Rock  HA,  Box  516,  North  Littie  Rock,  AR  72115 .'.-. 

Little  Rock  HA.  1000  Wo«e  Street  Little  Rock,  AR  72202 

Northwest  Regional  HA,  Box  699,  Harnson,  AR  72601 — 

Cwnden  HA,  P.O.  Box  39,  Camden,  AR  71701 

Searcy  HA,  501  South  Fir  Street,  Searcy.  AR  72143 

Wynne  HA,  P.O.  Box  552.  Wynne.  AR  72396 

Pike  County  HA.  Box  241.  Murfreesboro.  AH  71958 


Proved  No. 


Polk  County  HA.  1107  Morrow  Avenue.  Mena,  AH  71953 

ParagouW  HA.  P.O.  Box  137.  Paragould.  Ar  72450 - - 

Jonesboro  HA.  600  Alpine.  Jonestwro.  AR  72401 - 

Lake  Village  HA,  P.O.  Box  786,  Lake  ViHage,  AR  71653 

SikMm  Springs  HA.  Box  280,  Siloam  Spnngs,  AR  72761 

Lawrence  Cowty  PHA,  Box  225,  Walnut  Rklge,  AR  72476 

Sebastian  County  PHA,  51  S.  6th  St.,  Suite  200.  Fort  Smith,  AR  72901. 

Crawford  County  PFB,  1 1-A  Pointer  Trail  W.,  Van  Buren,  AR  72956 

While  River  Reg.  HA,  Box  650,  Melboume,  AR  72556 

Walnut  Ridge  PHA.  Box  225.  Walnut  Ridge.  AR  72476 

Hoxie  PHA.  Booi  225,  Wdnut  Ridge.  AR  72476.. 


St  Francis  County  HA,  Box  310.  Forrest  City.  AR  72335... 

Magnolia  HA.  Box  1863.  Magnolia.  AR  71753 

Desha  County  PHA.  P.O.  Box  725.  McGehee.  AR  71654... 

Dewm  PHA,  120  Court  Square.  Dewitt  AR  72042 

Scott  County  PHA.  P.O.  Box  996.  WaWron.  AR  72956 

OaMas  County  HA,  Box  1863.  Magnolia.  AR  71753 

Lafayette  County  HA.  Box  1863,  Magnolia  AR  71753 

Pulaski  County  HA,  201  S.  Broadway.  Little  Rock.  AR  72201 

New  Orleans  HA.  916  Cwondelet  Street.  New  Orleans.  LA  70126 

Shreveport  Housing  Authority.  623  Jordan  Street.  Shreveoort.  LA  71101.. 

Lake  Charles  HA.  P.O.  Box  1206,  Lake  Charies,  LA  70602-1206 

Monroe  HA,  P.O.  Box  1194,  Monroe,  LA  71210 

Ascension  Parish  Police  Jury.  P.O.  Box  351.  OonakteonviHe,  LA  70346 -. 

Kenner  HA.  1013  31  st  Street  Kenner,  LA  70065 - — 

St  Landry  Parish  HA.  P.O.  Box  276,  Washington.  LA  70569.. 
Hwnmond  HA,  421  West  Coleman,  Hammond,  LA  70403 .... 
Rapides  Parish  HA.  119  Boyce  Gardens.  Boyce,  LA  71409- 


ConcORia  Pwish  Polioe  Jury.  New  Courthouse,  Highway  54  W.,  Vidalia,  LA  71373.. 

Ouachita  Pwish  Police  Jury,  P.O.  Box  3007,  Monroe,  LA  71210-300 

St  Bernard  Pariah  Police  Jury,  8201  W  Judge  Perez  Drive.  Chalmette.  LA  70043-. 

Iberia  Pariah.  300  Iberia  St.  Suite  400.  New  Iberia.  LA  70560-4587 

City  of  New  Roada,  21 1  West  Main  Street  New  Roads,  LA  70760.. 

Lincoln  Parish  Police  Jury,  P.O.  Box  979,  fluston,  LA  71273 

Iberville  Parish  Police  Jury,  P.O.  Box  389,  Plaquemine,  LA  70765-0389 

St  Mary  Parish  PoKce  Jury,  Pansh  Courttxxjse,  Rm.  107,  Franklin.  LA  70538.. 

Bienville  Pariih  Pofce  Jury.  P.O.  Box  479,  Arcadia,  LA  71001 

Lafourche  Parish  Polne  Jury,  P.O.  Drawer  5546.  Thttxxtaux.  LA  70302- 
Oklahoma  City  PHA.  1700  N.E.  4th  St.  Oklahoma  City,  OK  73117- 
Chtokasaw  Nation  IHA,  901  Country  Cutt>,  Box  668,  Ada,  OK  74820.. 
Chickasaw  Nation  IHA,  901  Country  ChJb,  Box  668,  Ada.  OK  74820.. 
Chickasaw  Nation  IHA,  901  Country  Qub.  Box  668,  Ada,  OK  74820- 

Tulsa  PHA.  415  E.  Independence,  Tulsa,  OK  73145 

Shawnee  PHA.  P.O.  Box  3427.  Shawnee.  OK  74602-3427.. 

Norman  PHA,  700  N.  Beny  Rd.,  Nomian,  OK  73069 _ 

Stmmtm  PHA.  807  Lowry  S.,  Stillwater  OK  74074 

Tacwnaah  PHA.  601  Leisure,  Tecumaeh,  OK  74873.. 


Houalng  Authority  of  CHy  of  San  Antanlo.  P.O.  Drawer  1300,  San  Antonia  TX  78296„ 
Houalng  Authority  of  the  City  of  BrownsviOe,  P.O.  Box  4420,  BrownavWe.  TX  78523—. 
HouaMg  Authority  o(  Corpua  CMail.  P.O.  Box  7019.  Corpus  ChiMi.  TX  78467 
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TX16-E527-027 
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TX16-E535-007 

TX16-E537-007 

TX16-E546-003 

TX16-e557-001 
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TX24-E005-Oie 

TX24-E034-009 

TX24-e035-008 

TX24-E526-055 

TX24-E526-056 
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AR37-E121-009 
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AR37-E1 52-005 
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AR37-E1 97-042 

AR37-E201-a)7 

AR37-E202-004 

AR37-E224-006 
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AR37-E229-004 

AR37-E236-004 

AR37-E240-005 

AR37-E249.002 

AR37-E25O-002 
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LA48-E001-018 

LA4e-E002-021 

LA46-E004-O16 
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LA48-E009-004 

LA48-E012-01S 

LA46-B)67-010 

LA48-E104-007 

LA48-E129-007 

LA4e-E1 59-002 

LA46-E171-009 

LA46-E187-003 

LA48-Eie&-004 

LA48-E205-002 

LA46-E21 2-006 

LA48-E21 4-004 

LA46-E220-005 

LA4&-E241-003 

LA48-E253-001 

OK56-E002-016 

OK56-E047-026 

OK56-E047-027 

OK56-E047-028 

OKS6-E073-O24 

OK56-E09&-011 
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8 
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245,275 

15 
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25 
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9 
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30 

360,160 

20 
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20 

352,110 

20 

628.850 

28 

674.115 

30 

482.375 

25 

1.052,935 

50 

355.650 

16 

1,447.200 
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631.800 

26 

1.169,680 
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Section  8  Rental  Certificates  Funding  Decisions— Continued 

[Pursuant  to  Section  8  o<  the  U.S.  Housing  Act  of  1937. 24  CFR  Pwt  882  and  Notice  of  Fund  Availability.  56  FR  24290] 
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Funding  recipient  name/address 


Housing  Authority  o(  the  City  o(  Del  Rio.  P.O.  Box  4080.  Del  Rio,  TX  78841 

Housing  Authority  of  the  Qty  of  McAllen.  2301  Jasmine  Ave..  McAlen.  TX  78501 -„ 

Housing  Authority  of  the  City  of  Edmburg.  P.O.  Box  295,  Edbiburg.  TX  78540 

Housing  Authority  of  the  Gty  of  Harlingen,  P.O.  Box  1669,  HarHngen.  TX  78551 

Housing  Authority  of  the  City  of  Phan,  211  W.  Audrey,  Pharr,  TX  78577 

Housing  Authority  of  the  City  of  Sinton.  P.O.  Box  1302,  Sinton,  TX  78387 

Housing  Autority  of  the  Oty  of  Nixon,  P.O.  Box  447,  Nixon.  TX  78140 

Housing  Authority  of  the  City  of  Los  Frosnos,  P.O.  Box  627,  Los  Fresnos,  TX  78566 

Housing  Authority  of  the  City  of  Marble  Falls,  P.O.  Box  668,  Marble  Falls,  TX  78654 

Housing  Authority  of  the  City  of  New  Braunfels,  P.O.  Box  310906,  New  Braunfeis,  TX  78131... 

Housing  Authority  of  the  City  of  Schertz,  204  Schertz  Parkway,  Schenz,  TX  781 S4 

Housing  Authority  of  Starr  County,  P.O.  Box  60,  Rio  Grande  City,  TX  78582 

Housing  Authority  of  the  City  of  Boeme.  P.O.  Box  1677.  Boeme,  TX  78008 „ 

Housing  Authority  of  the  Gty  of  La  Villa,  C/0  P.O.  Box  425,  Elsa,  TX  78543... „ 

Housing  Authority  of  Bexar  County,  1405  N.  Main,  Suite  240,  San  Antonio.  TX  78212 

Housing  Authority  of  the  County  of  Hidalgo.  SOI  Jasmine,  McAHen.  TX  78501 

Iowa  City  Housing  Authority,  410  E.  Washington.  Iowa  Gty.  lA  52240 

City  of  Cedar  Rapids.  1215  1st  St  SE..  Cedar  Rapids,  lA  52401 

Qty  of  Ames.  P.O.  Box  811,  Ames.  lA  50010 ..„.: 

Fort  Dodge.  700  S.  1 7th  St.  Fori  Dodge.  lA  50501 : 

SIRHA,  219  N.  Pine  St,  Creston,  lA  50801 , 

Warren  County  Low  Rent  HA,  P.O.  Box  456,  Indianola.  lA  50125 

New  Hampton  Municipal  HA,  P.O  Box  385.  New  Hampton,  lA  50650 „ 

Region  XII  Reg.  HA,  108  W.  6th  St,  P.O.  Box  663,  Carroll,  lA  51401 „„ 

EIRHA.  P.O.  Box  1140,  330  Nesler  Center,  Dubuque,  lA  52001 

Upper  Explorland  RHA,  134  Greene  St,  PostvUle.  lA  52162.. 

ORHA.  1111  9th  St,  Ste.  240,  Des  Moines,  lA  50314 

QRHA.  1111  9th  St,  Ste.  240.  Des  Moines.  lA  50314 

QRHA.  1111  9th  St,  Ste.  240.  Des  Moines.  lA  50314 

Region  Seven  Housing  Authority.  35  N.  1st  St.  Marshalttown.  lA  50158 

Dodge  City.  407  E.  Bend  St.  Dodge  City,  KS  67801 

OLATHE.  100  West  Santa  Fe.  Olathe.  KS  66061-0768 „ 

Lawrence.  1600  Haskell.  Lawrence.  KS'e6044 . 

Junction  City,  1202  W.  Sixth,  Junction  Oty.  KS  66441 

Dept  of  Commerce.  400  SW.  8th  St.  Topeka.  KS  66603 .. 

SEK-CAP,  Inc.,  P.O.  Box  128,  Girard,  KS  66743-0325 

Johnson  County,  9307  W.  74th  St,  Merriam,  KS  66202 „'... 

Kansas  City.  299  Paseo.  Kansas  City.  MO  64106-2608 „ 

St  Joseph,  P.O.  Box  1153.  St.  Joseph,  MO  64501 „ 

Lee's  Summit,  111  South  Grand,  Lee's  Summit  MO  84063-2699..'. 

Chfllicothe,  320  Park  Land,  Chillicothe,  MO  64601-1549 

MaryvHIe,  Margaret  Davison  Complex.  Maryville.  MO  64468-2366 ,. 

Nevada.  P.O.  Box  541.  Nevada.  MO  64772-0541 

MDHC.  3770  Broadway.  Kansas,  City,  MO  64106-2608 

Dallas  County,  1451  E.  Pythian  St.  SpringfieM.  MO  65806-2931 

Dallas  County,  1451  E.  Pythian  St..  SpringfieM.  MO  65806-2931 

Omaha  HouiAig  Authority,  540  South  27th  St,  Omaha,  NE  88105 „... 

Hall  County  HA,  915  Baumann  Drive,  Grand  Island.  NE  68803 

Crete  HA.  1600  Grove  Ave.,  Crete.  NE  68333 

Cozad  HA.  421  West  9th  St,  Cozad,  NE  68130 . 


South  Sioux  Qty  HA.  2120  Dakota  Ave.,  Suite  A.  South  Sioux  City.  NE  68776... 
South  Skxjx  Qty  HA,  2120  Dakota  Ave.,  Ste.  A.  South  Sioux  Qty.  NE  68776..... 

Goktonrod  Joint  HA,  P.O.  Box  280,  Woner.  NE  68791 

St  Louis  County.  4100  LindeH  Blvd..  St  Louis.  MO  63108 

St  Louis  County.  8865  Natural  Bridge.  St  Louis,  MO  63108 

Columbia,  P.O.  Box  K,  Cofcjmbia.  MO  65205 

Sikeston,  P.O.  Box  829,  Sikeslon,  MO  63801 ™. 

Oran,  P.O.  Drawer  F.  Oran,  MO  63771 

Lincoln  County.  P.O.  Box  470.  Bowling  Green,  MO  63334 : 

Lincoln  County,  P.O.  Box  470,  Bowling  Green,  MO  63334.. 

St  Francois  County,  P.O.  Box  N,  Flat  River,  MO  63601 

Franklin  County,  304  Locust  Street.  HiUsboro,  MO  63050.- 

Phelps  County.  101  W.  10th  Street  RoHa.  MO  65401 . 

Ripley  County.  P.O.  Box  1183.  Poplar  Bluff,  MO  83901 

Stoddard  County.  P.O.  Box  6.  Bk>omfiehl.  MO  63825 „ 

Hsg.  Auth.  Qty  of  Pueblo.  1414  N.  Santa  Fe  Ave.,  Puebto.  CO  81003 -.. 

Hsa  Auth.  Qty  of  Cotorado  Springs,  30  S.  Nevada  Ave.,  #304.  Cotorado  Springs,  CO  80903.. 

LaJunta  Hag.  Auth..  315  E.  Filth  Street  LaJunta.  CO  81050 

HSG.  Auth.  Qty  of  Loveland.  2105  M^M  Drive.  Loveland.  CO  80538 

UHMon  Hsa  Auth..  5844  S.  Datura  Street  UtUeton,  CO  80120 

Afwada  Hag.  Auth..  8101  Ralston  Rd..  ArvadiL  CO  80002 

Aurora  Hag.  Auth..  10745  E.  Kentucky  Ave..  Aurora.  00  80012 „._ 

Sheridan  Hag.  Aulh..  4101  S.  Federal  Blvd..  Englewood.  CO  80010 

Goto.  DipL  of  Ineliluliona.  4131  S.  Julan  Way.  Denver.  CO  80236 

Ooto.  Dapl  of  baflhillona.  4131  S  Juian  Way.  Oemer.  CO  80238 

Goto.  Oapt  of  msMuliona.  4131  &  Juiart  Way.  Denver.  CO  80238 „.. 

Goto.  Dapl  at  matlMiona,  4131  S.  Juian  Way.  Daiwar.  CO  80238 
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M036-E20S-O22 
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C099-E05(M>15 

C099-E0S2-014 

0099-E057-011 

C099-E074-027 

C09»-e>74-028 

C009-E074-029 

C098-E074-031 
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2S 

324.560 

12 

920.070 

38 

1,147545 

33 

1,413.880 

41 

435,620 

19 

455,045 

21 

179,630 

8 

653,895 

22 

596,845 

29 

343,450 

15 

355.815 

13 

360,980 

16 

256,340 

15 

188.985 

15 

172,625 

.  5 

123,445 

4 

35.040 

1 

801.775 

25 

795,125 

25 

279.295 

8 

1.006.335 

33 

527,055 

19 

179,910 

8 

326.765 

13 

154.455 

7 

202.035 

9 
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[Pureuani  to  Section  8  of  the  U.S.  Housing  Act  o(  1037, 24  CFR  Part  882  and  Notice  of  Fund  AvatabRly.  56  FR  242801 
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09- 
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Fundhig  recipient  name/address 


Goto.  Dept  of  Instltutfens,  4131  S.  Julian  Way.  Denver.  CO  80236.. 
Coio.  Dept  of  Inatitutiona,  4131  S.  Julian  Way,  Denver,  CO  80236.. 


Coio.  Dept  of  Institulioos,  4131  S.  Julian  Way,  Denver,  CO  80236 

Cok).  Division  of  Housing.  1313  Sherman  St.  #623.  Denver,  CO  80203 

Helena  Hsg.  Auth.,  812  Abbey  Street  Helena,  MT  59601 _ — 

(Montana  Dept  of  Commerce.  Capitol  Station,  Helena,  MT  59620-0413  — 
Montana  Dept  of  Conimerce.  Capitol  Station,  Helena.  MT  59620-0413  — 
Stutsman  County  Hsg.  Auth.,  217  First  Ave..  North,  Jamestown,  ND  58401 . 
Fargo  Hsg.  Auth.,  101  S.  Second  St,  Fargo,  ND  58103.. 

Hsg.  Auth.  of  Foster  County.  55  Sixteenth  Ave.  South,  Carrington,  ND  58206 

ftorlh  Dakota  Finance  Agency,  1600  E.  Interstate  Ave.,  Bismarck.  ND  58502 — 

Sioux  Falls  Hsg.  &  Redevelopment  224  N.  Phillips  Ave.,  Sioux  Falls.  SD  57102 

Aberdeen  Hsg.  ft  Redevekspment  2222  Third  Ave.  Southeast  Aberdeen,  SO  57401 . 

Pierre  Hsg.  &  Redev.,  301  W.  Pleasant  Drive,  Pieoe,  SD  57501 

Meade  County  Hsg.  &  Redevelopment,  1220  Cedar  Street  Sturgis,  SO  57785 

Vermillion  Hsg.  &  Redevetopment  P.O.  Box  362,  VemiilMon,  SD  57069 

Hsg.  Auth.  of  County  of  Salt  Uke,  1962  S.  200  East  Salt  Lake  City,  UT  84115... 

Hsg.  Augh.  City  of  Provo,  650  West  100  North,  Provo.  UT  84801 -. 

Utah  Piaute  Tribal,  600  North  100  East,  Cedar  City,  UT  84720 

St  George  Hsg.  Authority,  975  N.  1725  W.,  #101,  St  George,  ITT  84770 


Weber  County  Hsg.  Authority,  2650  Washington  Blvd.,  #103,  Ogden,  UT  84401. — 
West  VaHey  City  Hsg.  Auth.,  3800  Constitution  Blvd.,  West  Valley  City,  UT  84119... 

Hsg.  Auth.  City  of  Casper,  1985  E.  "A"  Street,  Casper,  WY  62601 _ — 

Wyoming  Community  Devetopment  Auth..  P.O.  Box  6586,  Cheyenne,  WY  82003 — 

Hawaii  Housing  Autfiority,  P.O.  Box  17907,  Honolulu,  HI  96817 

City  and  County  of  Honolufu,  660  S.  King  Street  Honoluhj,  HI  96813 

County  of  Mau,  200  S.  High  Street.  Wailuka,  HI  96793 

County  of  Kauai,  4193  Hardy  Street  Uhue,  HI  96766., 


Area  Hsg.  Authority  of  the  County  of  Ventura,  99  South  Glenn  Drive,  Camarilto,  CA  93010 

Hsg.  Authority  of  the  County  of  Los  Angeles.  4600  Brooklyn  Avenue.  Los  Angeles,  CA  90022 

Hsg.  Auth.  of  the  County  of  Los  Angeles,  4800  Brooklyn  Avenue.  Los  Angeles,  CA  90022 

Hsg.  Authority  of  the  City  of  Los  Angeles,  515  Columbia  Avenue.  Los  Angeles,  CA  90017 .._,_ 

Hsg.  Authonty  of  the  County  of  Wem,  525  Roberts  Lane,  Bakersfield,  CA  93308-4799 -.. 

Hag.  Auth.  of  the  County  of  San  Bernardino,  1053  North  "D"  Street  San  Bernardino,  CA  92410 .. 
Hsg.  Authority  cH  the  County  of  Santa  Barbara.  815  W.  Ocean  Ave.,  P.O.  Box  397,  Lompoc,  CA 

93438-0397. 

Housing  Authority  of  the  City  of  f^eedles,  908  Sycamore  Drive,  Needles,  CA  92363 

Hsg.  Autfxxity  of  the  County  of  Riverside,  5555  Artington  Avenue,  Riverside,  CA  92504 

Housing  Authority  of  the  C<xjnty  of  Riverskle,  5555  Ariington  Avenue,  Riverside,  CA  92504-2506. 

Hsg.  Authority  of  the  Oty  of  Oxnard,  1470  Cokmia  Road,  Oxnard,  CA  93030 

City  of  Oxnard  Housing  Authority,  1470  Colonia,  Oxnard,  CA  93030 

bfousing  Autfxxity  of  San  Buenaventura  City,  P.O.  Box  1648,  Ventura,  CA  93002..." 

Housing  Authority  of  the  Oty  of  Calexico,  1006  East  Fifth  Street.  Calexico,  CA  92231 

Hsg.  Auth.  of  the  City  of  San  Luis  Obispo,  P.O.  Box  638,  San  Luis  Obispo.  CA  93406 

Long  Beach  Housing  Authority,  333  W.  Ocean  Blvd.,  7th  Fkxx,  Long  Beach,  CA  90802 

Hsg.  Authority  of  the  City  of  Santa  Paula,  P.O.  Box  404,  Santa  Paula.  CA  93061 

Hsg.  Authority  of  the  Ci^  of  Santa  Barbara,  806  Laguna  Street,  Santa  Barbara,  CA  93101 -.... 

Housing  and  Redevelopment  Dir.,  2965  Roosevelt  St.,  Suite  B,  Carlsbad,  CA  92008-2389 

Pasadena  Community  Development  Commission,  87  N.  Raymond  Ave,  Suite  900,  Pasadena,  CA 

91103. 

Santa  Ana  Housing  Authority,  500  W.  Santa  Ana  Blvd.  Ste.  400,  Santa  Ana.  CA  92702 « 

Hsg.  Authority  of  the  County  of  Orange,  2043  North  Broadway,  Santa  Ana,  CA  92702-4048 

Hsg.  Authority  of  the  City  of  Garden  Grove,  P.O.  Box  3070,  Garden  Grove,  CA  92640 ~ 

Hsg.  Authority  of  the  City  of  Anaheim,  300  S.  Hartxx  Blvd.,  Suite  600,  Anaheim,  CA  92805  — 

Anaheim  Housing  Auttiority,  300  S.  Harbor  Blvd..  Suite  605,  Anaheim,  CA  92805 __ 

Hsg.  Authority  of  the  City  of  Burbank,  P.O.  Box  7145,  Buibank,  CA  91510 

Housing  Authonty  of  Burbank,  P.O.  Box  7145,  Burbank,  CA  91510 

Hsg.  Authority  of  the  County  of  San  Diego,  7917  Ostrow  Street  San  Diegc.  CA  92111-3694- 


ProiedNa 


Culver  City  Publfc  Housing  Agerwy,  P.O.  Box  507,  Culver  City,  CA  90232-0507 

Hsg.  Auihonty  of  the  Oty  of  Santa  Monica,  1685  Main  Street,  Santa  Monica,  CA  90401 

Hsg.  Authority  of  the  City  of  Santa  Monica,  1685  Main  Street  Santa  Monica,  CA  90401 

Oiv.  of  Conm.  Affairs,  DHCD,  (S.  Luis  Otnspo  Co.),  P.O.  Box  952054,  Sacramento,  CA  94252- 

2054. 

Oiv.  of  Comm.  Affairs,  DHCD,  (Imperial  Co.),  P.O.  Box  952054,  Sacramento,  CA  94252-2054 

Div.  of  Comm.  Affairs,  DHCD,  (Los  Angeles  Co.),  P.O.  Box  952054,  Sacramento,  CA  94252- 

2054. 
On.  of  Comm.  Affairs,  DHCD,  (Los  Angeles  City),  P.O.  Box  952054,  Saaamento,  CA  04252- 

2054. 

Div.  of  Comm.  Affairs,  DHCD,  (Orange  Co.),  P.O.  Box  952054,  Sacramento,  CA  94252-2054 

Dept  of  Housing  and  Community  Development  P.O.  Box  952054.  Sacramento,  CA  94252-2054.. 
Div.  of  Comm.  Affairs,  DHCD,  (San  Diego  Co.),  P.O.  Box  952054,  Sacramento,  CA  94252-2054 ... 
Div.  of  Comm.  Affs.,  DHCD,  Hsg.  Ass'TCE.  Program,  P.O.  Box  952054,  Sacramento,  CA  94252- 

2054. 

Hag.  Authority  of  the  Oty  of  Glendale  ,  520  E.  Broadway,  Suite  302,  Glendale.  CA  91205-4912 

Comm.  Dev.  Commission.  City  of  National  City,  41  East  12th  Street,  Suite  D,  National  Oty,  CA 

91950. 
Pico  Rivera  Hsg.  Assistance  Agency,  6615  S.  Passons  Blvd.,  Pico  Rivera,  CA  90660 


C099-E074-032 

C099-E074-033 

C099-E074-034 

C099-E0^-018 

MT99-E0O4-O04 

MT99-E032-O36 

MT99-E032-037 

ND99-E01 1-004 

N099-E014-004 

ND99-E028-003 

ND99-E056-035 

S099-E016-012 

SD99-E034-O02 

S099-E03S-001 

SD99-E047-002 

SD99-E055-002 

UT99-E003-018 

UT99-E007-011 

UT99-E01 0-001 

UT99-E021-004 

UT99-E022-003 

UT99-E025-004 

WY99-E004-010 

WY99-E01 7-006 

HI10-E001-O19 

HI1O-E003-O2O 

HI10-E004-010 

HI10-E005-010 

CA14-E092-022 

CA16-E002-040 

CA16-E002-041 

CA16-E004-03S 

CA16-E008-020 

CA16-E01 9-024 

CA16-E021-020 

CA1&-E022-001 
CA16-E027-030 
CA16-E027-031 
CA16-E031-018 
CA16-E031-019 
CA16-E035-021 
CA16-E039-013 
CA16-E064-022 
CA16-E068-025 
CA16-E075-013 
CA16-E076-012 
CA16-E077-013 
GA16-E079-023 

CA16-E093-022 
CA16-E094-034 
CA16-E102-022 
CA16-E104-022 
CA16-E104-024 
CA16-E105-O15 
CA16-E105-016 
CA16-E 106-027 
CA16-E1 10-013 
CA16-E111-015 
CA16-E111-016 
CA16-E1 12-061 

CA16-E1 12-062 
CA16-E1 12-063 

CA16-E1 12-064 

CA16-E112-065 
CA16-E1 12-066 
CA16-E1 12-067 
CA16-E1 12-068 

CAie-E1 14-016 
CA16-E116-011 

CA16-E117-009 


Amount 
■ppravsd 


240,445 

300,255 

98,935 

1,519,275 
944,655 
375,885 

1.381,435 
441.100 
636,220 
269,040 
289,000 
309.230 
573,105 
383,450 
411.880 
478,000 
165,735 
557,525 
172,465 
679.815 
768,500 
535,250 
205,200 

1,001.650 
865,750 

2,222,255 

1,689,870 

892.560 

554,880 

17,446.730 

6,655.990 

13.792,500 

692.695 

1,648,190 
558,360 

626,940 

24!64,520 

914,270 

600,640 

339,260 

385,835 

473,570 

1,257,175 

2,172.720 

938,555 

485,055 

1,088,615 

710,390 

319,750 
576.180 
314,450 

4,583,495 
275,100 
876.000 
296,820 

4,558.120 
354,020 
824,490 
422,525 
116.080 

86.200 
445,765 

235,495 

85,540 
282,135 
767,420 
171,825 

733.805 
1.458,195 

404,310 


No.  Of 

units 


14 
15 

8 
36 
25 
14 
44 
20 
29 
12 
15 
14 
25 
16 
18 
2S 
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25 

5 
21 
25 
20 

4 

33 

25 

62 

40 

18 

13 
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23 

46 

14 
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11 
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15 
29 
17 

6 

12 
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96 
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25 
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117 
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12 

4 
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2 

10 

23 

5 
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Funding  recipient  name/address 


Hag.  Authority  of  the  City  of  Baldwin  Park.  14403  East  Pacific  Avenue.  Baldwin  PaiK  CA  91706. 

Hsg.  Authority  of  the  City  of  BaMnvin  PaiK  14403  E.  Pacific  Avenue.  Baldwin  ParK  CA  91706 

City  of  Torrance,  3031  Torrance  Blvd.  Torrance.  CA  90503 

City  of  Pomona  Housing  Agency.  P.O.  Box  660.  Pomona.  CA  91769 , 

City  of  Oceanside  Hsg.  Oept.  ftovada  SL  annex.  300  North  Hill  Street.  Oceanside.  CA  92054 

City  of  Lakewood  Housing  Authority.  5050  N.  dark  Avenue,  i^akewood,  CA  90712 

City  of  Hawaiian  Gardens  Hsg.  Authority.  21815  Pk>neer  Blvd..  Hawaiian  Gardens.  CA  90716 

Paramount  Housing  Authority.  16400  Colorado  Avenue.  Paramount.  CA  90723 „ 

Housing  Authority  of  the  City  of  Lawndale.  1417  Burin  Avenue.  Lawndale.  CA  90260 

Housing  Authority  of  the  City  of  Lomita.  24300  Nwtwnne  Avenue.  Lomita.  CA  90717 

West  Hollywood  Housing  Authority.  8611  Santa  Monica  Blvd..  West  Hollywood.  CA  90069 

City  of  Tucson.  1501  N.  Oracle  Road.  Apt  122.  Tucson.  A2  85726-7210 „ 

City  of  Mesa.  415  N.  Pasadena.  Mesa.  AZ  85201-5016 

City  of  South  Tucson.  1713  S.  Third  Avenue.  South  Tucson.  AZ  85713 

City  of  Chandler.  99  N.  Delaware  Street  Chandtor.  AZ  85225 

City  of  Tempo.  P.O.  Box  5002.  Tempo.  AZ  85280 , 

Cochise  County.  619  Mekxly  Lane.  Bisbee.  AZ  85603 . 


City  of  Yuma.  1350  W.  Cokxado  Street  Yuma.  AZ  85364 

City  of  Bullhead  City,  P.O.  Box  1048.  Bullhead  City.  AZ  88430 

Gila  County.  1400  E.  Ash,  Gksbe,  AZ  85501 

Sacramento  Hipusing  and  Redevelopmeni  Agency.  P.O.  Box  1834.  Sacramento.  CA  95812 

Hsg.  Authoritypf  the  County  of  San  Joaquin.  P.O.  Box  447.  Stockton.  CA  95201 

Hsg.  Authority  of  the  County  of  Butto.  580  VaHombrosa  Avenue.  Chkx>.  CA  95926 

Shasta  County  Housing  Authority.  1670  Market  Street  #300.  Reddkig.  CA  96001 

State  of  CaHlomia,  DHCD  (Alpine  Co.).  P.O.  Box  952054.  Sacramento.  CA  94252 

State  of  Califomia.  DHCD  (Placer  Co.),  P.O.  Box  952054.  Sacramento.  CA  94252 

State  of  CaNfomia,  DHCD  (Tehama  Co.).  P.O.  Box  952054.  Sacramento  CA  94252 

Stanislaus  County  Housing  Authority.  1701  Robertson  Rd..  P.O.  Box  3958.  Modesto.  CA  95352- 
3958. 

San  Francisco  Housing  Authority.  440  Turk  Street  San  Franciaco,  CA  94102 

San  Francisco  Housing  Authority,  440  Turk  Street,  San  Franciaco,  CA  94102 

Oakland  Housing /Suthority.  1619  Harrison  Street  Oakland.  CA  94612 

Contra  Costa  Housing  Auttiority.  P.O.  Box  2759.  Martinez.  CA  94552 

San  Mateo  County  Housing  Authority.  456  Peninsula  Avenue,  San  Mateo,  CA  94401 

San  Mateo  County  Housing  Authority,  456  Peninsula  Avenue.  San  Mateo.  CA  94401 

Merced  County  Housing  Authority.  405  "U"  Street  Merced.  CA  95340 

Tulare  County  Housing  Authority,  P.O.  Box  791.  VisaKa.  CA  93279 

Monterey  C^ounty  HoMing  Authority.  123  Rkx>  Street  Salinas.  CA  83907 

Kings  County  Housing  Authority.  P.O.  Box  355.  Hanford.  O  93232 

Santa  Clara  County  Housing  Authority.  505  West  Julian  Street  San  Joe  e.  CA  95110 

Alameda  County  Housing  Authority.  29600  Mission  Blvd..  Hayward.  CA  94544 

Santa  Cruz  County  Hou^  Authority,  2160  41st  Avenue.  Capitoia.  CA  95060-2060 

Mendocino  County  Housing  Authority,  405  W.  Perkins  Street  Ukiah.  CA  95482 

Sonoma  County  Housing  Authority.  3033  Claveland  Avenue.  Santa  Rosa.  CA  95403 

Las  Vegas  Housing  Authority,  420  N.  10th  St  P.O.  Box  1897,  Las  Vegas,  NV  89101 

Clark  County  Housing  Authonty,  5064  E.  Flamingo  Road,  Las  Vegas,  NV  89122 

Nevada  State  Rural  Housing  Authority.  2100  Califomia  Street  Carson  Qty.  NV  89701 

Alaska  State  Housing  Authority.  P.O.  Box  230329.  Anchorage,  AK  99523 

Boise  City  Housing  Authority.  680  Cunningham  PI..  Boise.  ID  83702 _ 

Southwestern  ktaho  Cooperative  HA  1106  W.  Finch  Dnve,  Nampa.  ID  83651 

Maho  Housing  Agency.  P.O.  Box  7899.  Boise,  ID  83707-1899 

Ktousmg  Authority  of  Clackamas  County,  13930  S.  Gain  St.,  Oregon  City.  OR  97045 

Housing  Authority  of  Portland.  135  Swash,  Suite  400,  Portland,  OR  97204 _ 

HA  and  Community  Servkse  Agency  of  Lane  Cty.,  177  Day  Island  Road.  Eugene.  OR  97401 

Housing  Authority  of  the  CHy  of  Salem,  860  Church  St.  Satem.  OR  97301 

Housing  Authority  of  Yamhill  County,  414  N.  Evans,  McMinnville,  OR  97128 » 

Klamath  Housing  Authority,  P.O.  Box  5110,  Klamath  Falls,  OR  97601 

Linn-Benton  Housing  Autfiority,  1250  SE.  Queen  Avenue,  Albany,  OR  97321 

Cooa  Cuny  Housing  Authority.  1700  lutonroe.  North  Bend.  OR  07459 

Mid-Columbia  Housing  Authority.  506  East  Second  St..  The  Dalles,  OR  97058 ~ 

Josephine  Hsg.  A  Comm.  Deve.  Council.  101  NW.  "A".  Grants  Pass,  OR  07526 

f^xtheast  Oregon  Housing  Authority,  P.O.  Box  3357,  Lagrande,  OR  97850 

Housing  Authority  of  the  City  of  Vancouver,  500  Omaha  Way,  Vancouver.  WA  96661 

King  County  HA  15455  65th  Ave.  S..  Seattto.  WA  98188 

Tacoma  Housing  Authority.  1728  E.  44th.  Tacoma  WA  98404 

Grays  Harbor  HA.  505  North  "F"  Street  Aberdeen.  WA  96520 


Kitsap  County  HA.  9265  Bayshore  Drive.  SHverdale.  WA  98383 

Snohomish  County.  3425  Broadway.  Everett  WA  98201 „ 

Yakima  Housing  Authority,  110  Fair  Avenue.  Yakima.  WA  08901-3108 

Walla  Walla  HA,  P.O.  Box  475,  Walla  WaMa,  WA  99382-0215 

Dept.  of  Comm.  Development  (Stevens  County),  9th  A  Columbia,  Bklg.  GH51,  Olympia.  WA 

96504. 
Dept  of  Comm.  Devetopment  (Asotin  County).  9th  ft  Ck)lumbia.  BUg.  GH51.  Olympia.  WA  98504. 
Oept  of  Comm.  Development  (Ck>lumbia  County).  9th  ft  Columbia.  BMg.  GH51.  Olympia.  WA 

96504. 
Dept  o(  Comm.  Devetopment  (Grant  County).  9lh  &  Cokjmbia.  BMg.  GH51.  Olympia.  WA  96504.. 


Project  No. 


CA16-E12(M)11 
CA16-E120-013 
CA16-E121-010 
CA16-E123-013 
CA16-E132-011 
CA16-E1 35-003 
CA16-E136-002 
CA16-E137-003 
CAie-El38-003 
O16-E139-003 
O16-E145-001 
AZ20-E004-02S 
AZ2O-E005-015 
AZ20-E02S-006 
AZ20-E028-007 
AZ2a-E031-015 
AZ20-E034-007 
AZ20-E03S-012 
AZ20-E044-002 
AZ20-E045-002 
CA30-E005-020 
CA30-E024-011 
O30-E043-017 
CA30-E096-017 
CA30-E112-117 
CA30-E112-118 
CA30-E112-121 
CA30-E026-020 

CA39-E001-020 

O39-E001-021 

CA39-E003-O32 

CA39-E01 1-027 

CA39-E014-016 

CA39-E014-017 

CA39-E023-016 

CA39-E030-020 

CA39-E033-024 

C:A39-E0S3-009 

CA39-E05e-018 

CA39-E067-023 

CA39-E072-022 

CA39-E084-017 

CA39-e085-026 

NV39-E002-017 

NV39-E01 3-021 

NV39-E021-014 

AK06-E 102-049 

ID16-E013-O14 

ID16-E016-012 

ID16-E020-033 

OR16-Enoi-O15 

OP16-t002-036 

Ofli6-eC06-018 

OR16-E011-023 

OR16-E016-009 

OR16-E01 7-011 

OR16-E019-015 

OR16-E020-008 

OR16-E025-015 

OR16-E031-012 

Ofl16-E032-O08 

WA1 6-6008-013 

WA19-E002-027 

WA19-E005-027 

WA19-E016-004 

WA19-E036-O12 

WA19-E039-022 

WA19-E042-010 

WA19-E057-00S 

WA19-E060-078 

WA19-E060-079 
WA19-E060-080 

WA19-E0e0-Q61 


AfnounI 


742.350 
884,445 
365,205 
736,945 

1,333.570 
337.870 
446  J05 
206.940 
385.090 
575.285 
487,700 

1.311.720 
826.150 
405.855 

1.441.200 
530,335 
742.065 
734.400 
645.485 
135.535 

2,266.070 
487.255 
630.455 
709.800 
308,060 
414,840 
558.335 

2,494,605 

7,632,525 

3,069,420 

2.456,900 

2,956.800 

3,186,660 

1,513,500 

887,340 

1,836.960 

2.052,420 

582,425 

3,893,620 

1.201,310 

2,794,595 

1,621,390 

181,320 

371,806 

1.063,110 

1,947,600 

1.745,145 

381.180 

1.340,535 

2.221.525 

696,065 

2,603.480 

664,845 

473580 

232,650 

310,245 

701,665 

736.320 

377.340 

651.755 

317.505 

335.250 

2.033,640 

2,304.675 

282,815 

647.195 

2.741,955 

707,515 

1,532,315 

207,245 

485,620 
330,965 

399.370 


Naol 
unite 


19 
19 

9 
17 
33 

8 
12 

6 
10 
12 
13 
38 
22 
14 
46 
IS 
32 
20 
20 

S 
54 
19 
35 
20 
10 
10 
25 
85 

171 
52 
45 
70 
50 
25 
34 
43 
49 
25 
63 
31 
62 
SS 

4 
11 
26 
60 
38 
11 
48 
83 
20 
83 
18 
14 
10 
11 
28 
23 
12 
23 
11 
IS 
58 
76 

9 
21 
61 
28 
43 
10 

IS 

12 

19 
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SecnoN  8  Rental  Certificates  Funding  Decisions— Continued 

[Pureuant  to  Section  8  ol  the  U.S.  Housing  Act  of  1937, 24  CFR  Part  682  and  Notice  of  Fund  AvaUbWy.  56  FR  24290] 


R^O'onsI  offico 

Funding  recipient  name/address 

Project  No. 

Amount 
approved 

No.  Of 
unita 

10 .. 

10 

DBpt  of  Conwn. 

98504. 
OapL  Of  Comm. 

96504. 

Devetopmenl  (Ofc«x>gan  County).  9tt)  ft  Columtiia,  BMg.  GH51.  Ofympia,  WA 

WA1»-E060-0e2 
WA1»-E060-0e3 

305,515 
136,950 

12 
6 

Section  8  Rental  Vouchers  Funding  Decisions 

[Pursuant  to  Section  8  of  the  U.S.  Housing  Act  of  1937, 24  CFR  F>9rt  887  and  Notice  of  Fund  AvailalNlity.  56  FR  24290) 


Regional  i^ffice 


Funding  recipient  name/addresa 


Piojoct  No. 


Amount 


No.  of 

units 


01 ; 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01  - 

01 

01 

01 

01 

01 

01 

01 

01 

01  „ 

01 ;. 

01  _ 

01  _ 

01 

01 ._ 

01 

01 

01 

01  _ 

01 

01 

01 

01 :.. 

01 

01  „ 

01  _ 

01  _ „ 

01 

01 

01  „ 

01  „ 

01  ™ 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 _. 

01 

01 

01 

01 

01 

02 „ 

02 

02 

02  „ 

02 

02 


Boston,  52  Chauncy  St,  Boston,  MA  02111 .» 

Hotyoke,  475  Maple  St.  Ho«yo»(e.  MA  01040 

New  Bedford,  132  So.  Second  SL,  A2C81  New  Bedford.  MA  02741 . 

Medtord.  121  Rivorside  Ave.,  Medlcxd,  MA  02155 

Wobum.  59  Campbell  SL,  Wobom,  MA  01801 _ 

Gloucester.  P.O.  Box  1599  Gloucester.  MA  01931-1599 

Franwtgham.  1  John  J.  Brady  Dr..  FrarnJnghain,  MA  01701 

BrookNne.  90  Longwood  Ave..  BrookKne.  MA  02146 

Dedham.  163  Dedham  Bfvd..  Dedham.  MA  02026 

Shrewsbury.  35  N.  Quinsigamoix]  Ave..  Shrewsbury,  MA  01545 

Weymouth,  402  Essex  St.  Weymouth.  MA  02188 

Arlington  PHA.  4  Wmsiow  St.  Arlington,  MA  02174 ; 

EOCD.Southeast  100  Cambridge  St.  Boston,  MA  02202 

EOCD^Northeast  100  Cambridge  St.  Boston.  MA  02202 

EOCD-Boston.  100  Cambndge  St,  Boston,  MA  02202 

EOCO-Worcester,  100  Cambridge.St,  Boston,  MA  02202 . 
EOCD-Westem.  MA  100  Cambiyige  St.  Boston,  MA  02202... 

EOCD-Nonmetro  100  Cambndge  St.  Boston.  MA  02202 

Peabody.  75-81  Central  St.  Peabody.  MA  01960 

Salem.  27  Charter  St,  Salem,  MA  01970 

Plymouth.  69  AMerton  St.  Box  3537  Plymouth,  MA  02361 ...... 

MiHofd.  45  Birmingham  Ct.  Miltord.  MA  01757 „.. 

Rodiport.  13  Miflbrook  Park,  Hodtport  MA  01966-1414 „ 

Franklin  County,  80  Canal  St,  Turners  Falls,  MA  01376 

Bourne,  871  Shore  Rd..  Pocasset  MA  02559 „. 

Stoughton.  4  Capen  St.  Stoughton,  MA  02072 

Danvers,  14  Stone  St.  Danvers.  MA  01923 

Easton.  Parker  Terrace.  W.  Easton,  MA  02356.. 


Winchester.  13  Westley  St.  Winchester.  MA  01890.. 
MansfieW.  22  Bicentennial  Ct.  Mansfield.  MA  02048.. 
Dennis,  167  Colter  St.  Box  53.  S.  Dennis.  MA  02660.. 
Salisbury,  37  Beach  Rd..  Salisbury,  MA  01952.. 
Milton.  65  Miller  Ave..  Milton,  MA  02186.. 


Bridgeport  HA,  376  E.  Washington,  Bndgeport.  CT  06608. 
New  Haven  HA  360  Orange  St.  New  Haven.  CT  06509., 
New  Britain  HA  34  Marimac  Rd..  New  Bntain,  CT  06053 . 
Waterbury  HA,  70  Lskewood  Rd.,  Waterbury.  CT  06704., 
Stamford  HA.  22  Otnton  Ave..  Stamford,  CT  06904., 
Middletown  HA  40  Broad  St,  Middietown,  CT  06457.. 


East  Hartford  HA,  452  Main  Street.  East  Hartford,  CT  06106 

Non*ich  HA,  10  Westwood  Pk..  Norwich.  CT  06360 

Manchester  HA,  24  BluefieW  Dr.,  Manchester.  CT  06040 

Vernon  (Rockville)  HA,  114  Franklin  Park  W..  Rockville,  CT  06606 

Hamden  HA.  Box  4051,  Hamden.  CT  06514 

a  Dept  of  Housing.  1179  Main  St.  Hartford,  CT  06103 _ „ 

Ft  Fairfield  HA,  255  Main  St.  P.O.  Box  252.  Ft  Fairfield.  ME  04742..., 

Portland  HA.  14  Baxter  Blvd..  Portland,  ME  04101 

Auburn  HA,  143  MiH  St,  P.O.  Box  3037,  Auburn,  ME  04210 

WatervAle  HA,  60  Elm  St.  Waterville,  ME  04901 

Sanford  HA.  277  Main  St..  P.O.  Box  1008,  Sanford.  ME  04073 

Bar  Hartwr  HA,  15  Eagle  Lake  Rd..  Bar  Hart)or,  ME  04609 

Biddelord  HA,  P.O.  Box  586.  BkJdeford,  ME  04005 
Manchester  HA.  196  Hanover  St,  Manchester.  NH  03101 
NHHFA,  PO.  Box  5067.  Manchester.  NH  03108 

Budington  HA,  230  St  Paul  Street  Burlington.  VT  05401 

Providence  Housing  Authority.  100  Broad  Street  Providence.  Rl  02903.. 
West  Wanwich  HoiMing  Authority,  62  Robert  Street,  West  Warwick,  Rl  02883- 

Brittol  Housing  Authority,  P.O.  Box  535.  Bristol,  Rl  02809 „ 

Syracuse  HA  516  Burt  Street.  Syracuse,  NY  13202 

Aibany  HA,  4  Lincoln  Square.  Albany.  NY  12202 

Rochester  HA.  140  West  Avenue,  Rochester.  NY  14611 

Giovarsville  HA,  Kingsboro  Towers,  QtoversviNe,  NY  12078. 

Ithaca  HA.  800  South  Plain  St,  Ithaca,  NY  14850 

Qiana  FaNs  HA.  SUchman  Towars-^lay  St,  Qlans  Falla,  NY  12801. 


MA06-V002-413 

MA06-V005-007 

MA06-V007-00010 

kM06-V01 5-006 

MA06-V019-007 

MA06-V025-007 

MA06-V028-009 

MA06-V033-OOS 

MA06-V04(M)07 

MA06-V041-003 

MA06-V045-003 

MA06-V048-006 

MA06-V052-O26 

MA06-V052-027 

MA06-V052-028 

MA06-V052-029 

MA06-V052-030 

MA06-V052-031 

MA06-V054-002 

MA06-V055-007 

MA06-V059-002 

MA06-V069-002 

MA06-V073-004 

MA06-V094-003 

MA06-V1 10-002 

MA06-V1 17-002 

MA06-V1 18-006 

MA06-V122-O04 

MA06-V125-004 

MA0e-V134-003 

MA06-V138-003 

MA06-V174-003 

MA06-V1 74^006 

CT26-V001-011 

CT26-V004-014 

CT26-V005-006 

CT26-V006-013 

CT26-V007-006 

CT26-V009-00S 

CT26-V013-006 

CT26-V0ie-001 

CT26-V026-003 

CT26-V028-0OS 

CT2e-V042-002 

CT26-V045-008 

ME36-V002-004 

ME36-V003-011 

ME36-V007-004 

ME3&-V00e-0O4 

ME36-V011-00S 

ME36-V023-002 

ME36-V028-004 

NH36-V001-011 

NH3fr-V01 9-025 

VT36-V001-013 

RI43-V001-012 

RI43-V015-O0S 

RI43-V019-00e 

NY06-V0O1-O11 

NY06-VDO»-O0e 

NY06-V041-011 

NY06-V048-003 

NY06-VOS4-005 

NY06-V07S-OOe 


$1,765,135 
808.235 

1,251,855 
700,370 
735,275 
498,290 
834,820 
404,220 
771,960 
464.145 
289,440 
241,710 
517,005 
513,555 

3.119,700 
896,915 

1.523,160 

1,290,060 
229,500 
548,725 
266.540 
299,940 
234,095 
399,500 

4,166390 
658,680 
80.850 
478,615 
619,220 
649.860 
440.720 
246.370 
797.965 

1.211,620 

1,377,160 

555,580 

94.555 

966t6o5 

544,275 

1,062.745 
707,845 
982.840 
848.485 
446.145 
314.525 
145,840 
872.030 
32a405 
693.055 
587.525 

1.164,465 
176,215 
271,365 

2,142.000 
343,310 

1,860,870 
833.750 
170,115 
852,040 
238,115 
562.800 
643,540 
877,885 
830,420 


34 
17 
43 
13 
14 
11 
IS 

7 
14 
14 

6 

5 
16 
13 
54 
26 
35 
23 

5 
11 

4 

5 

6 
10 
10 
14 

2 
11 
13 
14 
10 

6 
17 
29 
25 
16 

4 
16 
20 
26 
20 
26 
21 
10 

8 

5 
21 
12 
25 
20 
45 

5 

8 
52 
10 
53 
25 

4 
28 

8 
24 
30 
36 
36 
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Section  8  Rental  Vouchers  Funding  DEasiONS— Continued 

[Pursuant  to  Section  8  of  the  U.S.  Housing  Act  o(  1937, 24  CFR  Part  887  end  Notice  o(  Fund  Availability.  S6  FR  24290] 


Regional  office 


No.  Of 

units 

» 

34 

55 

17 

35 

43 

TO 

13 

75 

14 

Kt 

11 

20 

15 

20 

7 

SO 

14 

IS 

14 

«0 

6 

10 

5 

35 

16 

55 

13 

30 

54 

15 

26 

90 

35 

SO 

23 

30 

5 

25 

11 

M) 

4 

to 

5 

95 

6 

30 

10 

90 

10 

90 

14 

50 

2 

15 

11 

20 

13 

BO 

14 

20 

to 

70 

6 

95 

17 

20 

29 

90 

25 

90 

16 

55 

4 

55 

16 

75 

20 

15 

26 

(5 

20 

«0 

26 

95 

21 

*5 

10 

25 

8 

to 

5 

30 

21 

35 

12 

55 

25 

25 

20 

55 

45 

15 

5 

55 

8 

30 

52 

to 

10 

70 

53 

50 

25 

15 

4 

to 

28 

15 

8 

30 

24 

to 

30 

95 

36 

20 

36 

02. 
02. 
02. 
02.. 
02.. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
02.. 
02. 
02. 
02. 
02. 
02. 
02. 
02.. 
02. 
02. 
02. 

02. 
02. 
02. 

02. 

02. 

02. 

02. 

02. 

02. 

02. 

02. 

02. 

02. 
02. 
02. 
02. 
02. 
02. 
02. 
02. 
03. 
03. 
03. 


Funding  recipient  name/address 


Div.  of  Hsg.  &  Comm.  Ren.  Cayuga  County,  One  Fordham  Plaza,  Bronx,  NY  10458 

Div.  of  Hsg.  A  Cornm.  Ren.  Clinton  County.  One  Fordham  Plaza,  Bronx,  NY  10458 

Div.  of  Hsg.  &  Cornm.  Ren.  Chemung  County,  One  Fordham  Plaza,  Bronx,  NY  10458 

Div.  of  Hsg.  &  Comm.  Ren.  Jefferson  County,  One  Fordham  Plaza.  Bronx.  NY  10456 

Div.  of  Hsg.  &  Comm.  Ren.  Oswwgo  County,  One  Fordham  Plaza,  Bronx,  NY  10458 

Div.  of  Hsg.  &  Comm.  Ren.  Seneca  County,  One  Fordham  Plan,  Bronx.  NY  10458 

Div.  of  Hsg.  &  Comm.  Ren.  Washington  County,  One  Fordham  Plaza.  Bronx.  NY  10458 ...~ 

Div.  of  Hsg.  &  Comm.  Ren.  Allegany  County.  One  Fordham  Plaza.  Bronx.  NY  10458 

Div.  of  Hsg  A  Comm.  Ren  Saratoga  County.  One  Fordham  Plaza,  Bronx,  t4Y  10458 

Salamanca  Public  Housing  Agency,  225  WHdiwood  Avenue,  Salamanca,  NY  14779 

Fairport  Urban  Renewal  Agericy,  31  South  tMn  SL,  Fairport,  NY  14450 

City  of  Buffalo,  City  HaM,  Buffalo,  NY  14203 

City  of  Johnstown,  33-41  East  Main  St,  Johnstown.  NY  12095 _„ 

City  of  Hudson,  611  Warren  Street  Hudson,  NY  12534 

Town  of  Irondequoit;  c/o  Rochester  HA,  140  West  Avenue,  Rochester,  NY  14611....... 

Town  of  Greece,  c/o  Rochester  HA,  140  West  Avenue,  Rochester,  NY  14611 - 

Town  of  Hoosick  HA,  P.O.  Box  149,  Hoosick  Falls,  NY  12090 

Village  of  Manlius,  c/o  Christopher  Comm..  1654  West  Onondaga  St.  Syracuse,  NY  13204 

Viliage  of  Manlius,  c/o  Christopher  Comm.,  1654  West  Onondaga  St,  Syracuse,  NY  13204 

Yonkers  HA.  1511  Central  Pk.  Ave.,  P.O.  Box  35,  Yonkers,  NY  10710 

New  York  City  HA,  250  Broadway,  New  York,  NY  10007 .T^. ...„ 

Village  of  Spring  Valley.  200  North  Main  Street,  Spring  Valley.  NY  10977 

DHCR— Nassau  County.  One  Fordham  Plaza  Bronx.  NY  10458 ™ „ 

DHCA— NYC,  One  Fordham  Plaza.  Bronx,  NY  10458 

DHCR— Suffolk  County,  One  Fordham  Plaza,  Bronx,  NY  10458 « 

DHCR— Putnam  County,  One  Fordham  Plaza,  Bronx,  NY  10456 

DHCR-Ulster  County,  One  Fonlham  Plaza,  Bronx,  NY  10458 

DHCR— Westchester  County,  Orie  Fordham  Plaza,  Bronx,  NY  10458 

NYCHPO.  100  GoM  Street,  New  York.  NY  10038 

City  of  While  PWns,  255  Main  Street  White  Plains.  NY  10601 

Town  of  Babylon  HA,  100  W.  Main  St.,  P.O.  Box  304,  Babyton,  NY  11702 . 

City  of  Port  Jervis.  P.O.  Box  1002.  Port  Jervis.  NY  12771 - 

Town  of  Southampton.  116  Hampton  Road.  Southampton.  NY  11968 

Newwk  Housing  Authority,  57  Sussex  Avenue.  Newark,  NJ  07103-3992 „.. 

North  Bergen  Housing  Authority,  6121  Grand  Avenue.  North  Bergen,  fiJ  07047 

Jersey  City  Housing  Authority,  400  U.S.  Hgwy.  #1— Marten  Gardens,  Jersey  City,  NJ  07306 

Bayonne  Housing  Authority,  50  East  21St  Street  Bayonne,  NJ  07002 _ 

Passaic  Housing  Authority,  333  Passaic  Street  PasssK,  NJ  07055 

Orange  Housing  Authority,  340  Thomas  Boulevard,  Orange,  NJ  07050 » 

Woodbrklge  Housing  Authority.  10  Bunns  Lane,  WoodbrMge,  NJ  07095 ~... - 

South  Amboy  Housing  Authority,  Bayshore  Drive,  South  Amboy.  NJ  06879 „.... 

Boonton  Housing  Authority,  125  Chestnut  Street  Boonton,  NJ  07005 

Bergen  County  Housing  Authority,  Court  Place  So..  21  Main  ST.  307W.  Hackensack.  NJ  07601- 

7000. 

Secacus  Housing  Autnonty,  777  Fifth  Street  Secaucus,  NJ  07094 

ktontdair  Housing  Assistance  Program,  205  Oaremont  AvefHje.  Montdair.  Nj  07042. 

N.J.  Department  of  Community  Affairs.  South  Broad  6  Front  Sts..  CN051.  Trenton.  HJ  08825- 

0051. 
N.J.  Department  ot  Community  Affairs.  South  Broaa  &  From  Sts.^  CfW5i.  Tronion  HJ  08625- 

0051. 
N.J.  Department  of  Community  Affairs.  Soutn  Broao  6  From  Sts..  CN051.  Trenton.  Nj  08625- 

0051. 
N.J.  Department  of  Community  Affairs.  Soutn  Broao  6  front  Sis.  CN051    Trenton.  NJ  08625- 

0051. 
N.J.  Department  of  Community  Affairs.  Soutn  Broaa  A  From  Sts..  Cf<M5i.  Trenton.  NJ  08625- 

0051. 
N.J.  Department  of  Community  Affairs.  South  Broad  &  from  Sts..  CN051.  Trenton  NJ  06625- 

0051. 
N.J.  Department  of  Community  Affairs.  South  Broad  &  Front  Sts..  CN051   Trenton,  NJ  08625- 

0051. 
N.J.  Department  of  Community  Affairs,  South  Broad  &  Front  Sts.  CtWSl,  Trenton,  NJ  06625- 

0051. 
N.J.  Oepartmem  of  Community  Affairs,  South  Broad  &  Front  Sts.,  CNOSi,  Trenton,  NJ  06625- 

0051. 
N.J.  Department  of  Community  Affairs,  South  Broad  ft  Front  Sts.,  CN051.  Trenton,  NJ  06625- 

0051. 

Clifton  Public  Housing  Agency.  City  Hall.  900  Oifton  Avenue,  Oifton,  NJ  07015 .' 

Warren  Co.  Housing  Program.  41  SB  Front  Street  Belvidere.  NJ  07823 

SayrevHIe  Hout^  Authority.  167  ItfWn  Street  SayrevWe.  NJ  08872 „ 

Union  Twp.  Housing  Assistance  Program.  Municipal  BMg.,  976  Morris  Ave.,  Union,  NJ  07083 

OM  Bridge  Twp.  Housing  Authonty,  One  OM  BrMge  Plaza,  OW  Bridge,  NJ  08857 

Un»n  Co.  Board  of  Freehoklers,  Courthouse,  Elizabeth,  NJ  07207 „ 

Middlesex  Co.  Public  Housing  Agency.  303  George  Street  Suite  304,  New  Bnmswwk.  NJ  06901 . 

GkMcester  County  Housing  Authority,  223  So.  Evergreen  Avenue,  Woodbury,  NJ  06096 

Housing  Authority  of  Baltimore  City,  417  E.  Fayette  Si,  Baltimore.  MD  21202 

Housing  Authority  of  the  City  of  Hagerstown,  P.O.  Box  2859,  Hagerstown,  MD  21740..; 

CDA-Town  of  Easton,  100  Community  Place,  Crownsville,  MD  21032 


ft,  nil, I,.    Ikl^. 

rFOjeCt  NO. 


NY06-V1 08-037 
NY06-V106-114 
NY06-V106-1S3 
NY06-V106-279 
NY06-V1 06-393 
NY06-V106-4S2 
NY06-V106-531 
NY06-V106-611 
NY06-V106-792 
NY06-V403-003 
NY06-V406-004 
NY06-V409-007 
NY06-V433-006 
NY06-V438-004 
NY06-V439-004 
NY06-V444-003 
NY06-V501-001 
NY06-V547-OOS 
NY06-V547-006 
NY36-V003-006 
NY36-V005-013 
NY36-V056-007 
NY36-V106-006 
NY36-V 108-064 
NY36-V106-065 
NY36-V10e-067 
NY36-V106-069 
NY36-V1 08-070 
NY36-V1 10-007 
NY36-V1 15-006 
NY36-V130-010 
NY36-V1 34-006 
NY36-V141-007 
NJ39-V002-004 
NJ39-V004-006 
NJ38-V009-012 
NJ39-V012-007 
NJ39-VD1 3-016 
NJ39-V025-010 
NJ39-V033-005 
NJ39-V03S-004 
NJ39-V0S2-OO4 
NJ39-V067-009 

NJ39-V083-00S 
NJ39-V086-009 
NJ3»-V0e7-124 

NJ39-V087l2e 

Nj3»-voe7-i2r 

NJ39-V067- 128 

NJ39-V0e7-t29 

NJ39-V087-130 

NJ39-V087-131 

NJ39-V067-132 

r4J39-V087-133 

NJ39-V087-134 

NJ39-V089-005 
NJ39-V1 02-006 
NJ39-V106-O05 
tU39-V  109-004 
NJ39-V1 10-005 
ftl39-V1 13-013 
NJ39-V1 14-007 
NJ39-V204-012 
M006-V002-015 
MO06-V006-O03 
MD06^V020-030 


Amount 
approved 


309,360 

281.150 
313.000 
373.440 
313.155 
278,375 
56.770 
423,640 
121.780 
232.565 
604.200 

2.577.330 
249.840 
655.020 
586.900 
394.200 
405.470 
665.115 
285.955 

2.020.750 

48,725.300 

472.950 

1.957.950 

3.592,715 
708.015 
969.475 
697,610 

2.194,960 

5,851,670 

476.310 

810,975 

164,150 

31,060 

1.049,255 
778,630 

3,236,560 

1,274,315 
844,945 
589,225 
485,620 
549,435 
539.445 

1.276,145 

1062.910 
553.735 
'23.595 

1405610 

643.355 

166.560 

314.090 

200.20a 

225.135 

540.435 

931.195 

136.870 

555.130 
367.355 
549.015 
208650 
508.255 

2.091.600 
528.650 
686.700 

4,851,445 
452,095 
247.695 


tto.of 

units 


11 
15 
11 
15 
11 
11 

2 
18 

5 
12 
20 
116 
13 
30 
25 
15 
17 
27 
12 
46 
1,389 
15 
38 
137 
16 
28 
24 
54 
169 
12 
16 

5 

7 
33 
34 
92 
34 
18 
14 
12 
12 
15 
28 

34 

16 
IS 

41 

■6 
6 
8 

5 

5 
14 
22 


11 
15 
12 
5 
12 
40 
12 
25 
144 
17 
10 
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Bagtonal  olfica 


03. 
08. 
03. 
03. 


09 
09 
09 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 


OS- 
OS.. 

03.. 

03.. 

03. 

03. 

03. 

03. 

03. 

09. 

09. 

09. 

09. 

09. 

03. 

03. 

03. 

03. 

03. 

03. 

03. 

03. 

09. 

09. 

09. 

03. 

09. 

03. 

04. 

04. 

04. 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


Funding  redpieni  name/addreM 


COA-Someraef  County.  100  Community  Place,  CrownavHle,  MD  21032 - 

COA-Dof Chester  County.  100  Community  Place,  CrownsvJHe,  MO  21032 - — 

Howard  County  HoosinQ  Commission,  10660  Hickofy  Ridge  Rd.,  Columbia,  MO  21044 — 

Baltimore  Co.  Dept  of  Community  Oeveiopment,  1  Investment  PI.,  Suite  825,  Towson, 

21204. 
Owrleslon  PHA,  P.O.  Box  86,  Ctwieslon,  WV  25321 ...... 

Huntington  PHA  P.O.  Box  2183,  Huntmgtoo  WV  25722. 
Parkersburg  PHA,  1901  Cameron  Avenue.  Partterstsorg,  WV  26101. 
Martinsburg  PHA.  703  Porter  Avenue,  Martinsburg.  WV  2B401 


MO 


Buckhannon  PHA,  23^^  Hinkte  Onve,  Buckhannon,  WV  26201-2417 . 

Raleigh  County  PHA.  P.O.  Box  273,  B«*ley,  WV  25801 „ 

Wilmington  Hsg.  Autti.,  400  Walnut  Street.  Whmington,  DE  19801 

Newark  Housing  Auth.,  313  E  Mam  Street,  ^iewark.  OE  19711 . 

Delaware  State  Hsg..  18  The  Green.  P  O.  Box  1401.  Dover,  DE  19901 _ 

New  Castle  County  Dept,  Suite  500,  BOO  French  St.,  Wilmington.  DE  19801  — 

Philadelphia  Hag.  Auth.,  2012-ie  Chestnut  St..  Philadelphia.  PA  19103 

Scranton  Housing  Auth.,  400  Adams  Ave .  PC  Box  711.  Scranton.  PA  18610.. 

Hanisbufg  Housing  Auth.,  361  Chestnut  Street  Harrisburg.  PA  17101 „ 

fleadhig  Housing  Auth.,  400  Hancock  Blvd:,  Reading,  PA  19611 - 

York  Housing  Authority,  31  3.  B.-oad  St.,  PC.  Box  1963,  York.  PA  17405 

Delaware  County  Hsg..  1855  Constitution  Ave..  Woodlyn.  PA  19094 

Easton  Housing  Auth..  P.O.  Box  876,  Easton,  PA  18044-0876 

Lancaster  Housing  Auth..  333  Ctiurch  Street.  Lancaster.  PA  17602.. 
Hazleton  Housing  Auth..  320  West  Mine  Street.  Hazleton.  PA  18201 . 
Chester  County  Hsg..  222  N.  Church  Street.  West  Chester.  PA  19380.. 


Bucks  County  Hsg.  Auth.,  350  S.  Mam  St..  Ste  205.  Box  1329,  Doyteslown.  PA  18901-0967 

Luzerne  County  Hsg.,  250  First  Avenue,  Kingston,  PA  18704 

Carbon  County  Hsg.  Auth.,  215  S.  F«t  Street.  Lehighton.  PA  18235 

Lehigh  County  Housing,  333  Ridge  Street,  Emmaus.  PA  18049 

Lancaster  Co.  Hsg.  Auth..  29  E.  King  Street,  Suite  316,  Lancaster  PA  17603 

PittrtHirgh  Housing  Authority,  200  Ross  Street,  Pittsburgh,  PA  15219 

McKaespOrt  Housing  Authority.  Ohw  A  Browniee  Streets,  McKeesoort,  PA  15132 
Allegheny  County  Housing  Auttxxity.  341  Fourth  Avenue.  Pittsburgh,  PA  15222.... 
City  of  Erie  Housing  Authonty,  606  Holland  Street  Erie,  PA  16501-1285. 

Beaver  County  H/A,  State  Ave.  &  Toy  St..  Beaver,  PA  15009 

Fayette  County  H/A  P.O.  Box  1007.  Unwrtown.  PA  15401 . 

Westmoreland  County  Housmg  Authority.  Rd.  #6.  Box  223,  S.  Greengata  Rd.,  Greensburg.  PA 
15601 

Altoona  Housing  Authority,  1100  11th  St ,  PO.  Box  671,  Altoona,  PA  16603 

Elk  County  Housing  Authority,  Water  St.  Ext..  P.O.  Box  10.  Johnsonburg,  PA  15845 

Titusvifle  Housing  Authority,  107  Cerrtral  Towers,  Trtusvilte,  PA  16354 

Jefferson  County  Housing  Authority,  201  N.  Jetterson  Street  Punxsutawney,  PA  15767 

Dubois  Housing  Autfwity.  21  East  Long  Avenue  Dutwis.  PA  15801 

Mckean  County  Housing  Authonty.  410  East  Water  Street  Smethport  PA  1674& 

Oanoo  County  H/A  8  West  Mam  Street  Clarion,  PA  16214 

Venango  County  Housirig  Authority.  Cherry  Hill  /Vpt.,  P.O.  Box  988  Oil  City.  PA  16301 

PortsfTxxrth  RHA  P.O.  Box  1098,  339  High  St.  Portsmouth,  VA  23705-1098 

Norfolk  RHA  P.O.  Box  968  Norfolk,  VA  23501-0968 _- 

Richrrwnd  RHA  P.O.  Box  26887,  90IN  Chamberlayne  Rtehmond,  VA  23261-6887 

Danville  RhA  P.O.  Box  2669,  651  Cardinal  PL  Danville.  VA  24541-0669 

Petersburg  RHA  P.O.  Box  311.  128  S.  Sycamore  St  Petersburg.  VA  23804-0311 

Waynesboro  RHA  1700  New  Hope  Rd.  Waynesboro.  VA  22980-2515 

Suffolk  RHA,  P.O.  Box  1858,  Suffolk.  VA  23434-1858. 
VHOA,  601  S.  Belvidere  St,  Richmond.  VA  23220-6504 . 
VHDA.  601  S.  BelvkJere  St.,  Richmond.  VA  23220-6504. 
VHDA,  601  S.  Belvidere  St,  Rchmond,  VA  23220-6504 . 

VHDA,  601  S.  Belvidefe  St,  Rkjhmond,  VA  23220-6504 

Lee  County  RHA  P.O.  Box  665,  Jonesviile,  VA  24263 '- 

Big  Stone  Gap  RHA,  P.O.  Box  536,  Big  Stone  Gap.  VA  24219 

HSG  Opportunities  Commissicn  of  Monig  Co,  10400  DetrKk  Avenue,  Karaington,  MD  20695.. 

Alexarxlria  Redevelopment  Housing  ano  HA  600  N.  Fairfax  Street  Alexandria,  VA  22314 

Fairfax  Co.  Redevelopment  &  HA  One  University  Plaza,  Fairfax,  VA  22030 

Augusta  Housing  Authority,  P.O.  Box  3246,  Augusta,  GA  30914 

Savannah  Housirig  Authority.  P.O.  Box  1179,  Savannah,  GA  31402....- 

Columbus  Housing  Authority,  P.O.  Box  S30,  Columbus,  GA  31993.. 


Atlan*^  Housing  Authority.  739  W.  Peachtree  St.  NE..  Atlanta,  GA  30365 

Brunswick  Housing  Auttwity,  1126  Albany  Street.  Brunswick.  GA  31521 

Americus  Housing  Authority.  825  N.  Mayo  Street.  Americus.  GA  31709 

Dekalb  County  Housing  Authonty.  P.O.  Box  1627.  Decatur.  GA  30031 

Gaorgia  Housing  Finance  Authority.  60  Executive  Parkway.  Atlanta,  GA  30329 

Georgia  Housing  Finance  Authority,  80  Executive  Parkway.  Atlanta.  GA  30329 ~ 

Georgia  ffousing  Finance  Authonty,  60  Executive  Parkway.  Atlanta,  GA  30329 

Georgia  Housing  Finance  Authority.  80  Executive  Parkway.  Atlanta,  GA  30329 

Georgia  Housing  Finance  Authority.  80  Executive  Parkway.  Atlanta,  GA  30329 

Georgia  Housing  Finance  Authority.  60  Executive  Parkway.  Atlanta,  GA  30329 

Gaorgia  Housing  Finance  Authonty.  60  Executive  Parkway.  Atlanta.  GA  30329 - 

Georgia  Housing  Fviance  Authority,  60  Executive  Parkway,  Atlanta.  GA  30329 


Protect  No. 


MD06-V020-03S 
MD06-V020-O3S 
MD06-V023-O0e 
MD06-V033-014 

WVI5-V061-OI6 

WV.15-V004-006 

WV15-V005-009 

WV15-V006-003 

WV15-V01 3-004 

WV15-V039-004 

DE28-V001-007 

OE26-V003-005 

DE26-V004-009 

DE26-V005-011 

PA26-V002-011 

PA26-V003-O0e 

PA26-V008-011 

PA26-V009-004 

PA2e-V022-010 

PA26-V023-021 

PA26-V024-004 

PA26-V036-011 

PA28-V044-009 

PA26-V046-011 

PA26-V051-009 

PA26-V067-011 

PA26-V067-003 

PA26-V0ei-O09 

PA26-V090-O0g 

PA28-V001-012 

PA28-V005-007 

PA28-V006-015 

PA28-V013-012 

PA28-V01 4-006 

PA28-V01 5-009 

PA28-V018-013 

PA28-V031-012 

PA28-V054-015 

PA26-V058-005 

PA28-V061-001 

PA28-V063-004 

PA28-V0e0-O05 

PA28-V0e6-O0S 

PA28-V089-O07 

VA36-V001-009 

VA36-V006-013 

VA36-V007-011 

VA36-V010-010 

VA36-V020-004 

VA36-V022-006 

VA36-V025-008 

VA36-V027-025 

VA36-V027-026 

VA36-V027-027 

VA36-V027-028 

VA36-V034-007 

VA36-V038-001 

M039-V004-016 

V/^9-V014-012 

VA39-V019-014 

GA06-V001-010 

GA06-V002-009 

GA06-V004-010 

GA06-V006-014 

GA06-V009-006 

GA06-V062-004 

QA06-V237-013 

GA06-V267-072 

GA06-V267-O28 

GA06-V267-429 

GA06-V267-030 

GA06-V267-031 

GA06-V2e7-032 

GA06-V267-O33 

GA06-V267-034 


AiTKXjnc 
approved 


390,175 
278,230 
513,230 
464.600 

460.435 
193,590 
367.570 
560.725 
315,865 
947,920 
528,610 
304.820 
95,180 
513.995 

2.959,610 
507,830 
105,350 
389.810 
538,055 
470,410 
317,370 
256.420 
367.635 
994,640 

1,693.720 
421.820 
200,595 
195,125 
415,110 

1.849,855 
206,640 

1,423.990 

354.100 

62,955 

700,140 

23,055 

239.820 

121.645 
95.600 
493,080 
540.435 
300.215 
260.895 
423,740 
219,580 

1,260,710 
258.560 
409.580 
261.225 
255.270 
165.990 
881.825 
365,040 
753.220 

2,770.015 
284  735 
409,785 

4,945.010 

3,666,110 
704,605 
149.690 
742.875 
700,110 

2.063,640 
420,086 
142,035 
666,760 

1,126,845 

1.154,200 
653,570 
678,070 
573.160 
526,115 
938,205 
883,575 


No.  Of 

unita 


16 
14 
11 

IS- 
IS 

B 
14 
21 
11 
41 
11 

0 

3 
14 
70 
IS 

3 
11 
20 
10 
11 

7 
13 
20 
51 
16 

6 

7 
13 
68 

7 
54 
10 

3 
28 

1 

7 

6 

4 
18 
21 
11 
11 
18 

7 
42 

9 
22 
10 
11 

s 

43 

12 

21 
127 

16 

18 
107 

89 

14 
6 

30 

30 

60 

18 
6 

19 

31 

56 

31 

30 

2S 

29 

48 

48 


UMI 
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No.Oi 

una* 

75 

16 

90 

14 

SO 

11 

00 

19 

35 

IS 

90 

e 

70 

14 

25 

21 

«5 

11 

120 

41 

10 

11 

120 

9 

80 

3 

195 

14 

10 

70 

130 

18 

ISO 

3 

10 

11 

155 

20 

10 

10 

70 

11 

120 

7 

135 

13 

MO 

20 

20 

51 

120 

16 

i95 

6 

25 

7 

10 

13 

155 

68 

MO 

7 

)90 

54 

00 

10 

>55 

3 

40 

28 

>55 

1 

120 

7 

>45 

6 

iOO 

4 

MO 

18 

135 

21 

>15 

11 

)95 

11 

'40 

18 

>80 

7 

'10 

42 

>60 

9 

>eo 

S2 

»25 

10 

>70 

11 

)90 

5 

125 

43 

)40 

12 

>20 

21 

)15 

127 

'35 

16 

'85 

18 

)10 

107 

10 

89 

i05 

14 

i9Q 

6 

>75 

30 

10 

30 

>40 

60 

)85 

18 

)35 

6 

'60 

19 

MS 

31 

MO 

S6 

)70 

31 

)70 

30 

60 

28 

15 

29 

■OS 

48 

)75 

48 
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RaQional  offica 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04, 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04  ...... 

04 

04 

04 

04 

04 ..... 

04 

04 

84 

04 

04 

04 

04 

04 

04 

04 

04 

04...... 

04 

04 

04....„ 
04  — 
04 ...... 


04. 


FundinQ  racipiont  nama/address 


MoMa  Housing  Authority.  P.O.  Box  1345.  MoMa.  AL  36633 

Montgomaty  Housing  Authority.  1202  Ball  Straat  Montgomary.  AL  36104. 
Aubum  Housing  Authority,  931  Bookar  Straat.  AulMm.  AL  36830- 


Fkxanoa  Housing  Authority,  303  N.  Pina  Straat  Floranoa,  AL  35630.. 


CoiumtMna  Housing  Authority.  P.O.  Box  498,  Cohimbiwia.  AL  35051 . 
AlbamviHa  Housing  Authority.  P.O.  Bo::  1 126,  Albailvea.  AL  35950.... 
Walkar  County  Housing  Authority.  P.O.  Box  Q,  Dora.  AL  35062. 
Unontown  Housing  Authority.  P.O.  Box  1 160.  Uniontoowv  AL  36786. 


South  Central  Alabama  Housng  Authority.  100  Spring  Straat,  Troy.  AL  3)6061, 
ColumtMa  Housing  Authority.  1917  Harden  Street,  ColumlM,  SC  29204 


SpartantMjrg  Housing  Authority,  P.O.  Box  4534.  Spartanixvg,  SC  29305.. 


Union  Housing  Authority.  2010  Porter  Street,  Umon,  SC  29379 . 

Beaufort  Housing  Authority,  P.O.  Box  11 04.  Beaufon,  SC  29901 

Fort  Mill  Housing  Authority.  105  Bozeman  Drive,  Fort  Mill,  SC  29715. 

Yori(  Housing  Authority.  P.O.  Box  687.  York.  SC  29745 

South  Carolina  Sttte  Agency,  P.O.  Box  7008.  Cokjmbia.  SC  29202„. 


South  Carolina  State  Agency,  P.O.  Box  7008.  Cotumtxa.  SC  29202.. 
South  Carolina  State  Agency.  P.O.  Box  7008.  Columbia,  SC  29202.. 
South  Carolina  State  Agency.  P.O.  Box  7008.  Columbia.  SC  29202.. 
South  Carolina  State  Agency,  P.O.  Box  7008.  Columbia,  SC  29202. 
South  Carolina  State  Agency,  P.O.  Box  7008.  Columbia.  SC  29202.. 
South  Carolina  State  Agency.  P.O.  Box  7008.  Columbia.  SC  29202.. 
Wilmington  Housing  Ai^iority.  P.O.  Box  899.  WUmmgtoa  NC  28402... 
Raleign  Housing  Authority,  P.O.  Box  28007.  Raleigh,  NC  2761 1 ... 
Asheville  Housing  Authority,  P.O.  Box  1898,  AshaMMe.  NC  28802 


Fayettevilla  Housing  Authority.  P.O.  Box  2349,  Fayattaviila,  NC  28302 

Wmston-Salem  Housing  Auttvority.  901  Cleveland  Avenue,  NE.,  WinstorvSalam.  NC  27101 . 
Durham  Housing  Authority.  P.O.  Box  1726,  Durham,  NC  27702. 


Uunnburg  Housing  Authority,  P.O.  Box  1437.  Laurinburg,  NC  28352 

Rocky  Mount  Housing  Authority,  P.O.  Box  4717,  Rocky  Mount,  NC  27803. 

Wilson  Housing  Authority,  P.O.  Box  3876,  Wilson.  NC  27895 

Greanville  Hoining  Authority.  P.O.  Box  1426,  GraanvHIa,  NC  27834 

Sanford  Housing  Authority,  P.O.  Box  636,  Sanford,  NC  27330.. 
Hickory  Housing  Authority,  P.O.  Box  2927.  Hnkory,  NC  28603 . 
Graham  Housing  Authority,  P.O.  Box  88,  Graham,  NC  27253.. 

StatesviHe  Housing  Authority,  4335  Meeting  Street.  StatasvHIa,  NC  28677 

Ashaboro  Housing  Authority.  338  West  Wainman  Avenue,  Asheboro.  NC  27203.. 
Rowan  County  Housing  Autlmity.  121  West  Council.  Suite  103.  Salisbufy,  NC  28144. 


North  Carolina  Conrn  of  bKfian  Affairs,  325  North  Salisbury  Street.  Raiaigh,  NC  27811. 

Western  Carolina  Houaing  Authority,  P.O.  Box  685,  HendersonvHle,  NC  26793 

Economw  Improvamani  Council,  P.O.  Box  549,  Edantbn.  NC  27832 

Four  Square  CAC.  P.O.  Box  K.  Andrews.  NC  28901 : 

Bnjnswick  County  Housing  Authority,  PO.  Box  9,  Bolivia,  NC  26422.. 
Sandhills  Cap  Housing  Authority.  P.O.  Box  937.  Cardrage,  NC  28327 . 
Concord  Housing  Authority,  P.O.  Box  308.  Concord,  NC  28025.. 

MS  Regional  Housing  Authority  V.  P.O.  Box  419,  Newton.  MS  39345 

MS  Regional  Housing  Authority  V)ll,  P.O.  Box  2347,  Gulfport,  MS  39505. 
MS  Regional  Housing  Authority  Vlll,  P.O.  Box  234,  QuHpoa  MS  39505. 


MS  Regional  Housing  Authority  Vlll,  P.O.  Box  2347,  Gulfport.  MS  38505. 


MS  Regional  Housing  Authority  Vlt.  P.O.  Box  886.  McComb.  MS  39648. 
MS  Regional  Housing  Authority  VI.  P.O.  Drawer  8746,  Jackaon.  MS  39284. 
MS  Regional  Housing  Authority  VI,  P.O.  Drawer  8746.  Jackaon.  MS  39284.. 
MS  Regional  Housing  Authority  VI.  P.O.  Drawer  8746.  Jackaon.  MS  39264. 
MS  Regional  Housing  Authority  VI,  P.O.  Drawer  8746,  Jackaon,  MS  39284. 


MS  Regional  Housing  Authority  VI,  P.O.  Drawer  8746,  Jackson,  MS  39264. 
North  Delta  Housing  Authority,  P.O.  Box  1 153,  Clartcsdala,  MS  38614.. 
Tampa  Housing  Authority,  1514  Union  Street  Tampa,  FL  33607.. 
Dade  County  Housing  Authority,  2153  Coral  Way,  Miami,  FL  33145.. 


West  Palm  Beach  Housing  Authority,  3801  Georgia  Avenue,  Wast  Pabn  Beach.  FL  32405. 

Fort  Lauderdale  Housing  Authority,  427  Southwaat  4th  Straat  Fort  Laudardala,  FL  33302.. 

Key  West  Housing  Authority,  P.O.  Box  2476.  Key  West  FL  33040 ... 

Sanford  Housing  Authority,  P.O.  Box  2359,  Sanfonl,  FL  32772. 

Panama  City  Housing  Authority.  804  East  15th  Street  Panama  Qty,  FL  32405. 

Pompano  Beach  Housing  Authority,  P.O.  Box  2006,  Pampana  FL  33061 

Ocala  Housing  Authority,  415  Northeast  32nd  Terrace,  Ocala,  FL  32670- 
Punta  Gorda  Housing  Authority,  P.O.  Box  1146,  Punta  Gorda,  FL  31146. 

Hiaieah  Housing  Authority,  70  East  7th  Street  Hialeah,  FL  33010 

Rivaria  Beach  Housing  Authority,  2014  Weat  17th  Court.  Rivaria  Beach,  FL  33404 

Defray  Beach  Housing  Authority,  770  Southwaat  I2th  Terrace,  Dalray  Beach.  FL  33444. 
Gainesville  Housing  Authori^.  P.O.  Box  148,  Gainesvlle,  FL  32602.. 


Hillsborough  County  Housing  Authority,  9260  Bay  Plaza  Boulevard,  Tampa,  FL  33819. 
Fort  Myers  Housing  Authority,  3326  Or.  M.L  King  Boulevard,  Fort  Myaia.  FL  3391( 

Pensacola  Houaing  Authority.  P.O.  Box  12910,  Panaacola.  FL  32521 

Escambia  County  Houring  Authority.  1920  Wast  Garten  Straat  Panaacola.  FL  32S97 . 
Paaco  County  Housing  Authority.  507  Acorn  Circle,  Oada  City,  FL  33S2S. 


Washington  County  Housing  Authority,  301  fterth  Oklahoma  Street  BonHay.  FL  3242S... 
Trt<>)unty  CC  Housing  Authority.  301  North  OMahonw.  Bonifay.  FL  3242S- 


nojaol  No. 


AL06-VQO2-O15 

AL09-V006-019 

AL09-VOSO-006 

AL06-V054-001 

AL09-V072-002 

AU»-V121-001 

AL09-V1 29-004 

AL0O-V1 71-003 

AL09-V192-007 

SC16-V002-010 

SC16-V003-013 

SC16-V01»^7 

SC1^V028-007 

SCie-V036-003 

SC16-V046-005 

SC16-V0S6-016 

SC16-V065-O21 

SC16-V055-033 

SC1d-V055-034 

SC16-V035-036 

SC16-V0S6-037 

SC16-V05S-039 

NC19-V001-O06 

NC19-V002-011 

NC19-V007-011 

NC19-V009-013 

NC19-V012-010 

NC19-V013-010 

NC19-V018-003 

NC19-V019-004 

NC19-V020-009 

NC19-VO22-OO0 

NC19-V035-002 

NC18-V0Se-010 

NC1B-VOS9-009 

NC19-V072-01t 

NC19-V0ei-OOS 

NC1»-V102-004 

NC19-V133-004 

NC19-V140-004 

NC19-V145-004 

NC19-V14»^X>2 

NCI  »-V1 47-002 

NC19-V140-004 

NC19-V1 56-006 

MS26-V030-011 

MS26-V040-032 

MS26-V040-033 

MS26-V040-035 

MS28-VO57-OO0 

MS26-V0S6-034 

MS26-V056-O35 

MS26-V056-036 

MS2fr-V0Sa-O37 

MS26-V058-038 

MS2fr-V1 28-009 

FL29-V003-011 

FL29-V005-015 

FL29-V009-009 

FL29-V010-011 

FL29-V01 3-000 

FL29-V016-004 

FL29-V018-012 

FL29-V02B^)06 

FL29-V032-O0e 

F129-V060-001 

FL29-V066-015 

FL29-V076-005 

FL29-V063-006 

FL29-V088-013 

FL29-V0e8-00e 

FL29-V091-004 

FL29-V092-000 

FL29-V094-009 

FL2»-V104m06 

FL29-V109-O02 

F12S-V108-003 


m.tt 


555,720 

22 

562.060 

22 

673.985 

25 

515.350 

25 

490,950 

20 

754.010 

SO 

1307.570 

SO 

539.100 

25 

867.270 

33 

500,820 

23 

177,525 

9 

707.410 

30 

393,300 

IB 

1.283,250 

SO 

384.300 

15 

229,910 

13 

92,030 

4 

408.275 

20 

135,015 

7 

203,000 

12 

230,075 

10 

161.025 

10 

257.420 

13 

579.080 

20 

522.960 

24 

146.010 

6 

413.610 

15 

256.240 

11 

201,630 

10 

136.140 

S 

141,785 

5 

969.380 

4S 

455.020 

20 

216.375 

13 

269,695 

10 

234.090 

10 

595.970 

25 

855.330 

35 

382.770 

18 

585.255 

28 

951.420 

54 

856,975 

41 

532,575 

25 

622,700 

26 

361,640 

18 

75,755 

5 

156,595 

8 

1,503,350 

72 

202.770 

15 

353.865 

23 

167,125 

10 

385,640 

25 

783,745 

30 

334.120 

16 

1.306.170 

56 

178,930 

9 

719,000 

20 

3352.975 

105 

367.490 

10 

1,288.800 

36 

374.050 

10 

661.140 

20 

321,390 

15 

1.115,045 

26 

187.550 

S 

520,530 

18 

1,153.055 

39 

263300 

10 

687.645 

21 

479.925 

27 

814.035 

28 

718*45 

23 

289.175 

10 

422,760 

12 

362,595 

18 

123,000 

• 

44,315 

» 
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I        Section  8  Rental  Vouchers  Funding  Decisions— Continued    . 

[Pursuant  to  Section  8  of  the  U.S.  Housing  Act  ot  1937,  24  CFR  Part  887  and  Nofice  of  Fund  AvailabiHty,  56  FR  24290] 


Ragional  office 


04„„, 
04„.„ 
04 ..... 
04_.. 
04„.. 
04 .... 
04..„ 

04 :... 

04.... 
04... 
04.... 
04.... 
04.... 
04.... 
04.... 
04.... 
04.... 
04.... 
04.... 
04... 
04.... 
05... 
05.... 
05.... 
05.... 
05.... 
05 .... 
05.... 
05... 
05... 
05.... 
05.... 
05... 
05... 
05... 
06... 
06- 
06... 
05... 


Funding  recipient  name/address 


06. 
05. 
OS. 


06. 
06.. 
05. 
05. 
06. 
05. 


Volusia  County  Housing  Authority.  123  West  Indiana  Avenue.  Delarxl,  FL  32720 

VohiSia  County  Housing  Authority,  123  West  Indiana  Avenue,  Deland,  FL  32720 

Leesburg  Housing  Aultxxity,  P.O.  Box  492344,  Leesburg,  FL  34749 

Lee  County  Housing  Authority,  14170  Warner  Circle  Northwest  North  Fort  Mysers.  FL  33903. 

HolVi»ood  Housing  Authority,  7300  North  Davie  Road  Hollywood,  FL  33024 

CoHief  County  Housing  Authority,  3050  North  Horseshoe  Dnve,  Naples.  FL  33942 

Mor»roe  County  Housing  Authonty.  P.O.  Box  2476,  Key  West,  FL  33040 

Madisonville  Housing  Authority.  211  Pride  Avenue,  Madisonville.  KY  42131 

Jefferson  County  Housing  Authonty,  300  York  Street  Louisville,  KY  40203 

Jefferson  County  Housing  Authonty,  300  Yori^  Street  LouisvHIe,  KY  40203 

Louisville  Housing  Authonty.  745  West  Main  Street,  Louisville,  KY  40202 

Kentucky  Housing  Corporation,  1231  Louisville  Road,  Frankfort  KY  40601 

Kentucky  Housing  Corporation,  1231  Louisville  Road,  Frankfort  KY  40601 

Williamstxirg  Housing  Authority,  212  Cunnbertand  Avenue,  Wilhamsburg.  KY  40769 

Laurel  County  Housing  Authority,  106  Tobacco  Road.  London,  KY  40741 

Bowling  Green  Housing  Authority,  P.O  Box  430,  Bowling  Green.  KY  42102 ^ 

Kentucky  Council  Development  Corporation,  P.O.  Box  3550,  KnoxvUle,  TN  37927 

Chattanooga  Housing  Authonty,  P.O.  Box  1486,  Chattanooga,  TN  37401 

Kingsport  Housing  Authonty,  P.O.  Box  44,  Kingsport,  TN  37662 ., 

Lafollette  Housing  Authority,  P.O.  Box  392,  Lafollette,  TN  37766 

Jackson  Housing  Authority,  P.O.  Box  3188,  Jackson,  TN  38301 „. 

Jackson  Housing  Authority,  PO  Box  3188,  Jackson,  TN  38301 r. 


Tennessee  Housing  Devetopment  Agency,  401  Church  Street  NashviHe.  TN  37219 

Tennessee  Housing  Development  Agency,  401  Church  Street  Nashville,  TN  37219 

Tennessee  Housing  Development  Agency,  401  Church  Street  NashviHe,  TN  37219 

Metropolitan  Devetopment  &  Housing  Agency,  P.O.  Box  846,  Nashville.  TN  37202 

Murfraesboro  Housirig  Authonty,  318  Lokey,  Murfreesboro,  TN  37130 

Terwwssee  Housing  Development  Agency.  401  Church  Street  Nashville.  TN  37219 — 

Dorado  Housing  Authonty,  P.O.  Box  588.  Dorado,  PR  00646 

Panueias  Housing  Authority,  P.O.  Box  38,  Penuelas,  PR  00724 

Toa  Baia  Housing  Authority,  P.O.  Box  M,  Toa  Baja,  PR  00951 

Maricao  Housing  Authority,  P.O.  Box  837,  Maricao,  PR  00706 

Horrniqueroa  Housing  Authority,  P.O.  Box  97,  Hormiqueros,  PR  00660 

San  Lorenzo  Housing  Authority,  P.O.  Box  K.  San  Lorenzo,  PR  00754 

HatiUo  Housing  Auttwrity,  P.O.  Box  8,  Hatillo.  PR  00659 

Gurabo  Housing  Authority,  PO.  Box  317,  Gurabo,  PR  00658 . 

Anasco  Housing  Authority,  PO.  Box  1385,  Anasco,  PR  00610 

Anasco  Housing  Authority,  P.O.  Box  1385,  Anasco,  PR  00610 _.„ 

Guank»  Housif>g  Authority.  P.O.  Box  785,  Guanwa.  PR  00653 

Guanica  Housing  Authority,  P.O.  Box  785,  Guanica,  PR  00653 , 

Sabana  Grande  Housing  Autfx>rity,  P.O.  Box  356,  Sabana  Grande,  PR  00637 

Sabana  Grande  Housing  Authority,  P.O.  Box  356,  Sabana  Grande,  PR  00637 

Barceloneta  Housing  Authority,  P.O.  Box  277,  Barceloneta.  PR  00617 

Narar>jito  Housing  Authority,  P.O.  Box  53,  Naranjito,  PR  00719 

Lares  Housing  Authority,  PO.  Box  218,  Lares.  PR  00669 

Lares  Housing  Authority.  P.O.  Box  218,  Lares.  PR  00669 

Isabela  Housing  Authority.  P.O.  Box  507.  Isabela.  PR  00661 

Vieques  Housing  Authority,  PO.  Box  154,  Vieques,  PR  00765 

Orocovis  Housing  Authority,  P.O.  Box  1367,  Orocovis,  PR  00720 

Aguas  Buenas  Housing  Authority,  P.O.  Box  128,  Aguas  Buenas,  PR  00703 

Chicago  Housing  Authority,  22  West  Madison  Street,  Chicago.  IL  60602 ^ 

LaSaMe  County  Housing  Authority,  PO  Box  782,  Ottawa,  IL  61350 ™. 

Madison  County  Housing  Authority,  1609  OUve  Street  Collinsville.  IL  62234 

Lae  County  Housing  Authority,  1000  Washington  Avenue,  Dixon.  IL  61021 

Kankakee  County  Housing  Authority,  P.O.  Box  1289,  Kankakee,  IL  60901 - 

Logan  County  Housing  Authority,  1028  Itorth  College,  Lincoln,  IL  62656 

Jackaon  County  Housing  Authonty,  PO  Box  521,  Murphysboro,  IL  62966 

Lake  County  Housing  Authority,  33928  North  Route  45,  Grayslake,  IL  60030 

Mwion  County  Housing  Authority.  719  East  Howard  Street  Centralis,  IL  62801 - 

Housing  Authority  of  Boone  County.  618  South  State  Street  Belvedere.  IL  61008-4322 

CbKinnat)  MHA,  16  West  Central  Parkway,  Cincinnati.  OH  45210 

Cincinnati  MHA,  16  West  Central  Partaiwy,  Cincinoati,  OH  45210 -_. 

amon.  MHA,  478  Thome.  Avenue.  Wilmington,  OH  45177 

Youngstown  MHA,  131  West  Broad  Main  Street  Youngstown,  OH  44503 
Cuyahoga  MHA,  1441  West  2Sth  Street  Cleveland,  OH  44113. 
Akron  MHA.  180  West  Cedar  Street  Akron,  OH  44307 

TnjmbuN  MHA.  1977  Niies  Road.  S.E.,  Warren,  OH  44484 

Lorain  MHA.  1730  Broadway,  Lorain.  OH  44052 

Stark  MHA.  1800  West  Tuscarawas,  Canton.  OH  44708 

Columbia  MHA.  325  Moore  Street  East  Liverpool.  OH  43920.. 
Portage  MHA.  223  West  Main  Street.. 


Project  No. 


Tuacarawas  MHA,  172  North  Broadway.  New  Philadelphia.  OH  44663.. 

Hanison  MHA,  P.O.  Box  146.  Cadiz,  OH  42907 

Seneca  MHA,  P.O.  Box  1029,  ManslieM,  OH  44901 . 

Alen  MHA,  600  South  Main  Street  Lima,  OH  45804 

Picfcaway  MHA.  178  Rustic  Drive,  QrdeviUe.  OH  43113.. 
FairfiaW  MHA,  1506  Amherst  Place.  Lancaster.  OH  43130.. 


FL29-V1 13-006 

FL29-V1 13-007 

FL29-V1 15-005 

FL29-V1 28-004 

FL29-V1 36-007 

FL29-V141-006 

FL29-V1 44-006 

KY36-V007-004 

KY36-V1 05-011 

KY36-V105-012 

KY36-V131-012 

KY36-V1 34-096 

KY36-V134-108 

KY36-V1 43-004 

KY36-V1 69-005 

KY36-V171-014 

TN37-V003-013 

TN37-V004-013 

TN37-V006-008 

Tf*37-V01 2-005 

TN4O-V007-005 

TN40-V007-006 

TN40-V1 12-024 

TN40-V 11 2-025 

TN40-V1 12-026- 

TN43-V005-009 

TN43-V020-003 

TIW3-V1 12-046 

RO46-V01S-004 

RQ46-V01 9-002 

RQ46-V022-004 

RO46-V029-001 

RQ46-V035-002 

RQ46-V037-001 

RO46-V039-002 

RO46-V041-0O4 

RQ46-V043-003 

RQ46-V043-004 

RQ46-V044-001 

RO46-V044-002 

RQ46-V048-004 

RQ46-V048-005 

RQ46-V054-003 

RO46-V064-003 

RO46-V065-003 

RO46-V065-004 

RQ46-V066-O02 

flQ46-V074-004 

RQ46-V080-003 

RO46-V082-001 

IL06-VO02-O15 

IL06-V0 14-010 

IL06-V01 5-011 

IL06-V035-001 

IL06-V039-004 

IL06-V04O-002 

IL06-V053-004 

tU06-V056-010 

IL06-V057-005 

IL06-V1 22-005 

OH10-V04-012 

OH10-V004-015 

OH10-V053-003 

OH12-V002-018 

OH12-V00»-027 

OH12-V007-019 

OH12-V00e-014 

OH12-VD12-013 

OH12-V018-017 

OH12-V02e-002 

OH12-V031-016 

OH12-V063-007 

OH12-V067-005 

OH12-V075-008 

OH1»-V044-010 

OH16-V059-009 

OH16-V070-011 


Anxjunt 

No.  of 

approved 

units 

417,780 

17 

449.840 

16 

213,160 

10 

521,530 

20 

1,194.365 

43 

228,540 

8 

594,830 

17 

1,001,515 

50 

1.019,130 

46 

435.365 

21 

1.019,130 

46 

276.830 

14 

185.590 

10 

1,171,620 

50 

1,104,660 

50 

511,405 

25 

150,755 

7 

1,677,750 

50 

431,000 

25 

754,625. 

50 

457,550 

19 

714,500 

30 

456,975 

27 

271,065 

17 

493.830 

27 

1.583.295 

51 

420,770 

15 

626.500 

35 

472,770 

14 

330,670 

13 

215,740 

6 

309,490 

\z 

234,790 

10 

433,145 

14 

32,740 

1 

65,185 

2 

235.380 

12 

645.130 

28 

77.715 

3 

80.130 

3 

208.160 

8 

144.845 

5 

215,085 

6 

514,770 

15 

199.085 

8 

133.550 

5 

158.100 

6 

160.265 

6 

507,570 

19 

460,745. 

14 

17.914,895 

383 

813,000 

30 

718,950 

25 

1.280.095 

42 

866.690 

28 

838.740 

33 

487.500 

IS 

1.300.035 

24 

710,015 

28 

866,690 

26 

1.543,630 

50 

2.054.765 

70 

54^110 

26 

442,145 

16 

3.518.600 

101 

91,950 

3 

256.885 

9 

1.368,535 

46 

430,325 

19 

550.675 

20 

671.025 

24 

182.655 

8 

257.640 

12 

849,805 

39 

1.113.050 

43 

730,905 

31 

643,635 

31 

UMI 
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No.  of 

units 

D 

17 

0 

16 

D 

10 

0 

20 

5 

43 

0 

8 

0 

17 

5 

50 

0 

'46 

5 

21 

0 

46 

0 

14 

0 

10 

0 

50 

0 

50 

5 

25 

5 

7 

0 

50 

0 

25 

5. 

50 

0 

19 

0 

30 

5 

27 

5 

17 

0 

27 

6 

51 

0 

15 

0 

35 

0 

14 

0 
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[Purauant  to  Secion  6  ol  «w  U.S.  Houaing  Ad  o(  1937. 24  CFR  Pwt  807  and  Nolic*  o(  Fund  AvUWty.  56  FR  24290] 


Regional  office 


05. 
05. 
OS. 
OS. 
OS. 
05. 
05. 
05. 
OS. 


05... 
05... 
OS... 
OS... 
OS... 


05 

05 

OS 

05 

OS.. — 

OS 

05 

05 

OS „ 

05  „„.... 

05 

05 

05 „ 

05 

OS .. 


Funding  recipient  name/address 


OS. 
05. 
OS. 


OS. 
OS. 
OS. 
OS. 
05. 
05. 
OS. 
OS. 
05. 
OS. 
05. 
05. 
OS. 
05. 
OS. 


OS. 
OS. 
OS. 
OS. 
OS. 
OS. 
OS. 


05. 
OS. 

OS. 
05. 


05. 
05. 
05. 
OS. 
05. 
OS. 
06. 
OS. 
OS. 
OS. 


05. 
06. 
06. 
06. 
06. 
06. 
06. 


Marion  MHA,  P  O.  Sox  1029.  Mansfield,  OH  44901 . 
Vinton  MHA,  P.O.  Box  487.  McArthur,  OH  45651 . 


Pontiac  Housing  Commiaaton.  132  Franklin  Bouievwd,  Pontiac.  Ml  48341  ....„ „. 

Saginaw  Housing  Oonimisaioa  2811  Davenport  St,  P.O.  Box  A,  Saginaw.  Ml  48602.. 

Flint  Housing  Commission.  3820  Richfield  Road.  Flint.  Ml  48506-2616 

Ypsilanti  Housing  Commission,  601  Amtstrong  Drive,  Ypsianti,  Ml  48197-5224 

RosevHis  Houaing  Commiesion,  18330  Eastlwid,  RoseviMe,  Ml  48066-2134.. 


East  Detroit  Houaing  Commission.  15701  East  Nine  Mile  Road,  East  Detroit,  Mi  48021-0000 

Livonia  Housing  Commisaion.  19300  Pwtingbroolt.  Livonia.  Ml  48152-1902 ^. 

Taylor  Housing  Commisaion.  15270  Plaza  South  Drive.  Taylor.  Ml  48180-5248 

Lapeer  Housing  Commiasion.  576  Uberty.  Lapeer.  Mi  48446^141 

Westland  Housing  Commission.  32715  Dorsey  Road.  Westland.  Ml  48185 

Redford  Housing  Conanission.  12121  Hemingway.  Radford.  Ml  48239 

Deartxxn  Hei^itt  Housing  Commission,  13615  Michigan  Avenue.  Dearborn  Heights.  IM  48126- 
3586. 

Battle  Creek  Houaing  Commissioa  250  Champion.  Battle  Creek.  Ml  49017 

Jackson  Housing  Commission.  301  Steward  Avenue.  Jacksoa  Mi  48801 

Grayling  Housing  ComwisBion.  306  Lawndala.  Grayling.  Ml  49738- 

Mariistiqua  Housing  Commisaion.  400  East  Lafcashora  Drive,  Manietk)ua,  Ml  49654 

Lansing  Housing  Commission.  310  Seymour  Avenue.  Lansing,  lyn  48933 

Wyonwig  Housing  Commisaion.  2450  36th  Street.  SW..  Wyoming.  Ml  49509 


Wyoming  Housing  Commisaion.  2450  seih  Street.  SW..  Wyoming.  Ml  48S09 

Alma  Housing  Commiasion.  423  Gratiot  Avenue.  Alma.  Ml  48801 ^ 

Montcalm  County  Houaing  Commission,  120  MuHMtry  S.  Box  249.  Howard  CNy.  Ml  49329.. 
Montcalm  County  Housing  Commissioa  120  Muberry  &  Boa  249. 1  town!  Oly.  Ml  49329.. 

Hammond  Houaing  Authority.  7329  Cohmbia  Circle  Weal.  Hammond.  IN  46324 

Vmcennes  Housing  Authority.  501  Hart  Street.  Wnennea.  W  47501 

Muncie  Housing  Auawrily.  408  East  2nd  Street.  Muncia.  IN  47302  ..„ 

Anderson  Housing  AuAority.  528  West  11th  Street.  Anderson.  IN  46016 . 
Hammond  Housing  Auaiority.  7329  Columbia  Oreia  Weal,  Hammond,  IN  46324.. 

Gary  Housing  Authority,  578  Broadway.  Gary,  IN  46402 

South  Bend  Housing  Authority,  P.O.  Box  11057,  South  Bend,  IN  46634 

Michigan  City  Housing  Autftority,  621  East  MichigMi  Avenue,  MicHgwi  City.  IN  46460- 

Washington  Housing  Authority.  520  South  East  2nd  Street.  Washington.  IN  47501 

Sullivan  Housing  Authority.  200  North  Court  Street.  Sulivan .  IN  47882. 

Seymour  Housing  Authority.  P.O.  Box  822,  Seymour.  IN  47274.- „ _ 

Warsaw  Housing  Authority.  220  &  Buffalo  Street.  Suite  S.  Wmaw.  IN  46580 

Department  of  Famiy  and  Sodal  Servtoea,  150  Weet  Market  Street.  Indiawgole.  IN  46206.. 
Department  of  Famiy  and  Sodai  Sorvicea,  150  Waal  Market  StoeeL  Indlanapola,  IN  46206.. 
Oepanmem  of  Famiy  and  Social  Sennoea,  150  Weal  Martiet  Skeat  Indianapoie,  IN  46206.. 
Department  of  Famiy  and  Social  Sennces,  150  Weat  M«ket  Street,  lndiani»io»s,  IN  46206.. 
Department  of  Famiy  and  Social  Servioea,  150  Weet  Martiet  Street,  Indien^xilia.  IN  46206.. 

Rome  City  Houaing  Authority,  500  Front  SfraeL  Rome  City,  IN  46784 

SI  Joseph  Housing  Authority.  1047  Lincoln  Way  West.  South  Bend.  IN  46634 

Goshen  Housing  Auttwrily.  302  South  Sth  SleoL  Goshen  IN  46626 „.... 

Milwaukee  Housing  Authority.  808  North  Broadway .  Milwaukoe.  Wl  53202 

CHy  of  LaCrossa  Houaing  Authority.  P.O.  Box  1053.  LaCrosse.  Wl  54602... 


ProiactNo. 


Wausau  Communily  Oeveiopmant  Agency.  407  Grant  StreeL  Wausau.  Wl  54401 

Kaukauna  Housing  Authority.  125  West  10th  StreeL  Kaukauna.  Wl  54130 

West  Bend  Housing  Authority.  475  Meadowbrook  Drive.  KVeat  Bend.  Wl  53095 

Wisconsin  Hsg.  and  Economic  Development  Agency.  P.O.  Box  1728,  Madiaon.  Wl  53701  ...... 

Wisconsin  Hsg.  and  Economic  Devek>pmem  Agency  P.O.  Box  1728.  Madtoon.  Wl  53701 

Wisconsin  Hsg.  and  Economic  Devetopment  Agency.  PO.  Box  1728,  Medlson.  Wl  53701 .._.- 

Wisconsin  Hsg.  and  Economic  Devotopment  Agency,  P.O.  Box  1728  Madiaon.  Wl  53701 

Wisconsin  Hsg.  and  Economy  Devetopment  Agency.  PO.  Box  1728  Madiaon.  Wl  53701 

Wisoonsin  Hsg.  and  Economk:  Development  Agency.  P.O.  Box  1728  Madtoon,  Wl  53701 

West  AlKs  Community  Development  Agency.  7525  West  Greenvile  Avenue.  West  Als, 
53214. 

Chippewa  Ccu.-ity  Housing  Authority.  P.O.  Box  550.  Chippewa  Falls.  Wl  54729 

St  Louis  Park  HRA.  5005  Mkmetonka  Boulevard.  St  Louis.  MN  55416-2290 

DukJth  HRA,  222  East  2nd  Street  Box  16900.  DukJth.  MN  55816-0900 

Crookston  HRA.  110  Sargerft  Street  Orookstoa  MN  56716 

Braineni  HRA,  Box  831.  Brainerd.  MN  56401....- 

Mora  HRA.  420  Bean  Avenue,  Mora,  MN  55051 

Bkxxnington  HRA.  2215  West  OW  Shakopee  Roed.  Bkwminglon,  MN  55431 

Metro  Coircil  HRA,  230  East  Fifth  Street  St  Paul.  MN  55101 

Clay  County  HRA.  Box  99,  Diworth.  MN  56529 .; 

Kandiyohi  County  HRA.  Box  1359.  WiMmar.  MN  56201 

Faribault  County  HRA.  410  Jackson  Street  Box  3327.  Mankala  MN  56001 

RichfieW  HRA.  6700  Portland  Avenue.  RM:hMd.  MN  55423-2590 

South  Central  MuRi^^ounly  HRA.  410  Jackson  Street  Box  3327.  Mankato.  MN  56001 

AtMOuerque  HA.  P.O.  Box  1293.  AlNiquerque.  NM  87103 

Santa  Fe  County  HA.  52  Camino  Da  Jaoobo.  Swita  Fe.  NM  87501. 
Santa  Fe  Civk:  HA,  P.a  Boa  4039.  Santa  Fe.  NM  87501 . 
Regkx)  VI  HA.  Cuny  Ca  Courthouee.  CkMs.  NM  88101 -. 

Loa  Lunas  HA,  P.a  Boa  1208,  Loe  Lunaa,  NM  87031 

OaNas  HA.  2525  Uicas  Dr..  Oaflaa,  TX  75219 - 


Wl 


OH16-V076-009 

OH16-V078-O04 

MI26-V005-007 

MI28-V006-009 

MI28-V009-010 

MI28-V026-004 

Mt28-V037-004 

Mt26-V044-004 

MI28-V0S5-005 

MI28-V088-002 

MI28-V100-002 

MI28-V1 39-006 

MI26-V141-006 

MI2B-V160-001 

MI33-V03S-003 

MI33-V038-007 

MI33-V047-006 

Mt33-V04»-002 

MI33-V058-012 

MI33-V1 15-003 

MI33-V1 15^)06 

MI33-V121-001 

MI33-V186-007 

MI33-V1B6-007 

IN36-V001-011 

IN36-V002-005 

IN36-V00S-O07 

IN36-V00e-007 

IN36-V010-012 

IN36-V01 1-009 

IN36-V01S-013 

IN36-V01»-002 

IN36-V03(M)01 

1N36-V034-001 

IN36-V056-001 

IN36-V0e0-004 

IN36-V072-016 

IN36-V072-017 

IN36-V07!>-018 

IN36-VD72-019 

IN36-V072-020 

IN36-V088-001 

IN36-V10(MI03 

IN36-V101-003 

WI39-V002-O14 

WI39-V006-003 

WI3»-y031-009 

WI3»-V043^)06 

WO9-V0e3-002 

WI36-V22-00S 

WI39-V200-006 

WI39-V200'O07 

WI39-V200-006 

WI39-V200-009 

WI39-V200-010 

WI39-V201-007 

WI39-V248-006 

MN46-V1 44-005 

MN46-V003-00e 

MN46-V021-004 

MN46-VO32-006 

MN46-V101-003 

MN4e-V1 52-005 

MN46-V163-021 

MN46-V164-005 

MN46-V168-004 

MN46-V200-002 

MN46-V216-005 

MN46-V21 9-002 

NM16-V001-00B 

NM1»-VD50-005 

NM16-V058-007 

NM16-V0e4-O03 

NM16-V070-003 

TX16-V009-009 


Amount 

No  Of 

pproved 

units 

1.109.000 

SO 

067.040 

30 

66.500 

3 

1,102.955 

50 

570.740 

25 

182,890 

7 

896,680 

50 

695,440 

35 

304,320 

18 

843.310 

40 

514.035 

25 

1.179.405 

50 

1.078.825 

40 

1.270.565 

SO 

S92.2S5 

29 

474.450 

21 

967.200 

SO 

778,425 

SO 

612.250 

25 

823110 

30 

67.035 

4 

635.940 

25 

141,200 

7 

277,430 

13 

118,250 

3 

106,675 

5 

1,131.056 

SO 

472,420 

18 

118,250 

3 

329,310 

8 

327,496 

3 

47,210 

2 

143,720 

5 

548,020 

25 

200,745 

8 

504,010 

24 

187,040 

28 

464.766 

27 

173.200 

17 

369.570 

39 

43.485 

4 

113,740 

5 

506,005 

20 

87,305 

3 

1,500,550 

51 

672,615 

25 

778.350 

30 

291.585 

15 

605.570 

27 

534,150 

25 

552.165 

27 

722.715 

33 

780.670 

50 

822.280 

SO 

958  J30 

SO 

231.450 

10 

517.290 

25 

494.175 

15 

2S5.840 

7 

404.155 

19 

355.540 

17 

745.435 

31 

532,350 

22 

2.491.495 

83 

388.090 

20 

474.410 

20 

398.040 

18 

688^080 

22 

752.670 

30 

634.300 

ao 

183.805 

7 

807.335 

13 

480.900 

22 

246^105 

10 

1.583.980 

43 

2772 
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Regional  office 


06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
4)6. 
06. 
06. 
06. 
06. 
06. 
06. 
06. 
06- 
06.. 


Fund«>g  recipient  name/address 


Brownwrood  HA,  P.O.  Drawer  1647,  Brownwood,  TX  76804 

QainesviNe  HA  P.O.  Box  1359,  GainesviMe,  TX  76240 

Tarrant  Co.  HA  1501  Mernmac  Or.  Fort  Worth,  TX  76107 

Tarrant  Co.  HA,  1501  Merrimac  Cir.,  Fort  Worth,  TX  76107 

Arliogton  HA,  401  W.  Sanford  St,  #2600,  Arlington,  TX  76011 

Hamsoo  Co.  HA  P.O.  Box  1343,  Marshall,  TX  75631 

Anthony  HA  Drawer  1740.  Anthony,  TX  88021 _ 

Odessa  HA,  P  O  Drawer  154,  Odessa,  TX  79760 

Tyler  HA,  P.O.  Box  2039,  Tyter,  TX  75710 

City  of  Longview,  PO.  Box  1952,  Longview,  TX  75606 

Amanllo  Comro.  Dev.  Dept ,  PO  Box  1971.  Amarillo.  TX  79186 

Central  Texas  COG,  P.O.  Box  729,  Belton,  TX  76513 

Panola  Co.  HA,  P.O.  Box  38,  BeckviHe,  TX  75631 

City  of  Terell,  P.O.  Box  310,  Tenell,  TX  75160 „_™™. 

WichiU  FaHs  HA,  P.O.  Box  1431,  Wichita  Falls,  TX  76307 

Ark-Tex  COG,  P.O.  Box  5307,  Texarliana,  TX  75505 

Athens  City  hsg.,  807A  N.  Palestine,  Athens,  TX  75751 ....'. 

Greenville  HA  P  O.  Box  826,  Greenville,  TX  75403-0826 

Texoma  COG,  10OOO  Grayson  Dr.,  Denison,  TX  75020., 


City  of  Grand  Pratrie,  PO.  Box  531167,  Grand  Prairie,  TX  75053 „ 

Pasadena  Housing  Authority,  P.O.  Box  672,  Pasadena,  TX  77501 

Harris  County  Housing  Auttwity,  3100  Timrnons  Lane,  Suite  200,  Houston,  TX  77027 

Nacogdoches  County  Housing  Authority,  804  Jordan  Street,  #701,  Nacogdoches,  TX  75961 . 

Brazos  Valley  Development  Council,  P.O.  Drawer  4128,  Bryan,  TX  77805-4128 

Brazos  Valley  Development  Council,  P.O.  Drawer  4128,  Bryan,  TX  77805-4128 „ 

Brazos  Valley  Development  Counc*,  P.O.  Drawer  4128,  Bryan,  TX  77805-4128 

Brazos  Valley  Developmeni  Council,  P.O.  Drawer  4128,  Bryan,  TX  77805-4128 

Brazos  Valley  Development  Council,  P.O.  Drawer  4128,  Bryan,  TX  77805-4128 

Brazos  Valley  Developmefrt  Council,  P.O.  Drawer  4128,  Bryan,  TX  77805-4128 

Brazos  Valley  Development  Council,  PO  Drawer  4128,  Bryan,  TX  77805-4128 

Ham  Little  Rock  HA,  Box  516.  North  Uttle  Rock,  AR  72115 

LMe  Rock  HA,  1000  Wolfe  Street,  Little  Rock.  Afl  72202 

Northwest  Regional  HA,  Box  699,  Hanison,  AR  72601 » 

Wynne  HA,  PO  Box  552,  Wynne,  AR  72396 „ ,„. 

Po*  County  HA,  1107  Monow  Avenue,  Mena.  AR  71953 — 

ParagouW  HA,  PO.  Box  137.  Paragould,  AR  72450 . 

Jonesboro  HA.  600  Alpine,  Jonesboro,  AR  72401 . 


Lake  Village  HA  PO.  Box  786.  Lake  Village,  AH  71653 

Sebastian  County  PHA,  51  S.  6th  St.,  Suite  200,  Fort  Smith,  AR  72901. 

Crawford  County  PFB,  11 -A  Pointer  Trail  W  ,  Van  Buren,  AR  72956 

WNte  River  Reg  HA,  Box  650,  Melbourne,  AR  72556 

Ashley  County  HA,  Box  493,  Hamburg,  AR  71646.. 


St  Francis  County  HA,  Box  310,  Fonest  Qty,  AR  72335 

Desha  County  PHA,  P.O.  Box  725,  McGehee,  AR  71654 

Pulaski  County  HA,  201  S.  Broadway,  Little  Hock,  AR  72201 

New  Orleans  HA,  918  Carondelet  Street  New  Orleans,  LA  70126 

E.  Baton  Rouge  Parish  HA,  4546  North  Street  Baton  Rouge.  LA  70621.. 

Lafayette  HA,  100  CO.  Circle,  Lafayette,  LA  70501 

Monroe  HA,  P.O.  Box  1194,  Monroe,  LA  71210 

Jetferaon  Parish  HA.  1718  Betty  Street  Manero.  LA  70072 

SKdaN  HA,  P.O.  Box  1392,  SMell,  LA  70459 _..... ; 

Hanwnond  HA.  41 1  West  Coleman  Avenue,  Hammond,  LA  70403 

Newotton  HSG  Program,  P.O.  Box  1021,  Newetlton,  LA  71351 

Acaiia-VerTntlion,  P.O.  Box  1404,  Crowley,  LA  70627-1347 

St  Martin  Parish  Police  Jury,  P.O.  Box  9,  St  Martinville,  LA  70582.. 
St  Martin  Parish  Police  Jury,  P.O.  Box  9,  St  Martinville,  LA  70582.. 


Lafayette  Pariah  Government  1010  Lafayette  Street  Lafayette,  LA  70502 

Iberia  Parish  Government  Courthouse  Building,  Suite  400.  New  Iberia.  LA  70560-4587 

Tangipahoa  Parish  Polfce  Jury,  P.O.  Box  3i7,Tickfaw,  LA  70466 

Webster  Parish  Poke*  Jury,  P.O.  Box  389,  Mtnden,  LA  71058-0389 ; 

Morgan  City  HA,  P.O.  Box  2393,  Morgan  City,  LA  70381-2393 

CHy  of  Ruston,  PO  Box  280,  Huston,  LA  71273-0280 

West  Carroll  Parish  Pokce  Jury,  P.O.  Drawer  630,  Oak  Grove.  LA  71263 

City  of  Kinder,  P.O.  Drawer  AH,  Kinder,  LA  70648 

Morehouse  Parish  Police  Jury,  P.O.  Box  509,  Bastrop,  LA  71221-0509 

Vemon  Parish  Police  Jury,  P.O.  Box  1247,  LeesvUle,  LA  7149&-1247 

Oklahoma  City  PHA,  1700  NE  4th,  Oklahoma  City,  OK  73117 

OMcasaw  Nation  IHA,  901  Country  Ckjb,  Ada.  OK  74820 ., 

Chickasaw  Nation  IHA.  901  Country  aub,  Ada,  OK  74820 

Chickasaw  Nation,  901  Country  Club,  Ada.  OK  74820 ....... 

Ctwctaw  Natwn  IHA,  1005  S.  5th,  Hugo,  OK  74743 

Choctaw  Nation  IHA,  1005  S.  5th,  Hugo,  OK  74743 

Choctaw  Nation  IHA,  1005  S.  5th,  Hugo,  OK  74743  „ „ _... 

Tulsa  PHA.  415  E.  Independence.  Tulsa  OK  73145 
Shawnee  PHA,  P.O.  Box  3427.  Shawnee.  OK  74802 
Nomwi  PHA,  700  N.  Beny^Ad..  Norman.  OK  73069 
SUMwalar  PHA.  807  S.  Lowry.  Stillwater,  OK  74074._ 


Project  No. 


TX16-V021-004 

TX16-V072-004 

TX16-V431-003 

TX16-V431-005 

TX16-V433-005 

TX16-V438-003 

TX16-V439-003 

TX16-V455-O03 

TX16-V456-008 

TX16-V459-007 

TX16-V472-012 

TX16-V482-018 

TX16-V487-003 

TX16-V493-003 

TX16-V49e-008 

TX16-V499-003 

TX16-V519-002 

TX16-V522-004 

TX16-V542-007 

TX16-V557-001 

TX24-V440-004 

TX24-V441-013 

TX24-V501-003 

TX24-V526-028 

TX24-V526-029 

TX24-V526-030 

TX24-V526-031 

TX24-V526-032 

TX24-V526-033 

TX24-V526-034 

AR37-V002-009 

AR37-V004-012 

AR37-V010-006 

AR37-V039-001 

AR37-V1 17-001 

AR37-V121-006 

AR37-V131-013 

AR37-V1 52-002 

AR37-V1 82-007 

AR37-V194-004 

AR37-V1 97-006 

AR37-V214-004 

AR37-V224-006 

AR37-V229-004 

AR37-V252-O01 

LA48-V001-010 

LA48-V003-014 

LA48-V005-010 

LA48-V006-009 

LA48-V01 3-007 

LA48-V1 03-007 

LA48-V1 04-001 

LA46-V1 69-002 

LA4a-V1 76-001 

LA48-V1 78-002 

LA48-V1 76-003 

LA48-V180-001 

LA48-V1 89-003 

LA48-V207-003 

LA48-V21 3-003 

LA48-V221-003 

LA48-V232-001 

LA48-V233-001 

LA4e-V247-005 

LA48-V258-002 

LA48-V2S9-002 

OK56-V002-011 

OK56-V047-006 

OK56-V047-009 

OK56-V047-010 

OK56-V049-006 

OK56-V04&-007 

OK56-V04»-00e 

OK56-V09&-003 

OK56-V09&-003 

OK56-V1 39-010 

0KS6-V1 46-001 


Amount 
approved 


535.520 
974,550 
434,735 
464,130 
546.685 
325.860 
465,000 
916,125 
473,550 
264,850 
530.695 
572.950 
504.710 
413,115 
379.580 
991,520 
298,975 
286,725 
482,335 
525,575 
381,290 
1,748.925 
1.254,135 
44,430 
544,970 
69,030 
15,430 
32,360 
32,360 
36,015 
101,605 
450,100 
222,380 
240,780 
436.380 
155,460 
408,275 
123.060 
474.030 
90.325 
169,715 
297.270 
576.635 
309.995 
145,695 
630.550 
979.200 
230.040 
158,215 
1.382,940 
672.000 
264.275 
214,225 
172.130 
730,800 
264.240 
390.850 
190.900 
242.055 
308.060 
207.840 
262.200 
201.270 
207.275 
233.450 
247.410 
689.700 
132.785 
129.965 
115.500 
142,570 
259.325 
142.570 
765,800 
390.980 
406,365 
1.517.150 


No.  Of 
units 


32 

33 

11 

18 

16 

11 

17 

25 

15 

9 

21 

20 

21 

13 

15 

36 

14 

IS 

17 

18 

15 

50 

49 

2 

18 

4 

1 

2 

2 

2 

4 

20 

13 

12 

25 

9 

16 

6 

18 

4 

8 

15 

31 

14 

5 

20 

31 

9 

7 

43 

20 

15 

13 

13 

26 

9 

13 

9 

15 

19 

8 

13 

IS 

15 

23 

13 

30 

7 

7 

6 

10 

20 

10 

30 

16 

21 

73 
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Section  8  Rental  Vouchers  Funding  Decisions— Continued 

[Punuant  to  Section  8  of  the  U.S.  Housing  Act  ol  1937.  24  CFR  Pan  887  and  Notice  oH  Fund  Availability,  56  FR  242901 


Regional  office 


Funding  recipient  name/addresa 


Housing  Auttwity  of  the  City  of  Austin.  P.O.  Box  6159.  Austin,  TX  78672 „ 

Housing  Authority  of  the  City  of  San  Antonio,  P.O.  Drawer  1300,  San  Antonio.  TX  78295 . 

Housing  Authority  of  the  City  of  Del  Rio,  P.O.  Box  4080,  Del  Rio,  TX  78841 

Housing  Authority  of  the  City  of  Hartingeo,  P.O.  Box  1669.  Harlifigen.  TX  78551 

Housing  of  the  City  of  Kingsville,  1000  Broirwi  Vita.  KingswiHe.  TX  78363 

Housing  Authority  of  Mart)te  Fails,  P.O.  Box  668,  Maibie  FaHs.  TX  78654 

Housing  Authority  of  Travis  County.  P.O.  Box  1748.  Austin.  TX  78767 . 
Council  Bluffs  Municipal  HSG  Agency.  505  S.  6th  St.  Council  Bluffs,  lA  50704.. 

Muscatine  Municipal  HA  215  Sycamore  St..  Muscatine.  lA  52761 

Waterloo  Housing  Authority.  Box  1587,  215  E.  4th  St.  Watertoo.  lA  50704 

Qfy  of  Mason  City.  109  First  St..  SE..  Mason  City.  lA  50401 

SIRHA,  219  N.  Pine  St..  Creston,  lA  50801 

Knoxville  PHA.  305  S.  Third.  Knoxville.  lA  50138.. 


Region  XII  Reg.  HA,  108  W.  6th  St.,  P.O.  Box  663.  Carroll.  lA  51401 . 

EIRHA.  P.O.  Box  1140,  330  Nesler  Center.  Dutxxjue.  lA  52001 

MIRHA,  4  N.  13th  St.,  Fort  Dodge.  lA  50501 

Wichita.  307  North  Riverview.  Wichita.  KS  67203 

Chanute.  110  S.  Ronda  Lane,  Chanute.  KS  66720 

SEK-CAP.  Inc..  P.O.  Box  128,  Girard.  KS  66743-0325 

Johnson  County.  9307  W  74th  St..  Meniam,  KS  66202 

Hutchison,  200  E.  Third  St,  Hutchison.  KS  67505.. 


Riley  County,  437  Houston  St.  Manhattan.  KS  66502-1024.. 
Kansas  City.  299  Paseo,  Kansas  City.  MO  64106-2606. 


Pulaski  County,  P.O.  Box  69.  Richland.  MO  65556-0037 

Dallas  County,  1451  E.  Pythian  St,  Springfield,  MO  65806-2931 .... 
Dallas  County.  1451  E.  Pythian  St.  Springfield.  MO  65806-2931 .... 

Dallas  County.  1451  E.  f^thian  St.  Springfield.  MO  65806-2931 ™ 

Lincoln  HA,  5700  "R"  St.  Lincoln.  NE  68505 

Kearney  HA,  2715  Ave.  I,  Kearney.  NE  68847 

West  Central  Nebraska  Joint  HA.  710  N.  Spnxw  St..  Ogallala,  NE  69153.. 

Goldenrod  Joint  HA  PO.  Box  280,  Wisner.  NE  68791. ..™..„™. 

St  Louis  City.  4100  Lindell  Blvd.,  St  Louis,  MO  63108 

Columbia.  P.O.  Box  K,  Columbia,  MO  65205 

West  Plains.  302  Walnut  West  Plains.  MO  65775 ^^..„„ 

MHDC.  301  E.  Armour.  Suite  600,  Kansas  City,  MO  63845 

Boone  County,  P.O.  Box  1038,  Columbia,  MO  54205 

Lincoln  County,  P.O.  Box  470,  Bowling  Green,  MO  63334 

Lincoln  County,  P.O.  Box  470,  Bowling  Green.  |ylO  63334 

St  Francois  County,  P.O.  Box  N.  Flat  River.  MO  63801 

Franklin  County,  304  Locust  Street.  Hillsboro.  MO  63050 

Phelps  County.  101  W.  10th  St.,  Rdla.  MO  65401 

Mississippi  County.  529  N.  Uncdn,  East  Prairie,  MO  63845.. 


HSG  Auth-CO.  Springs,  30  So.  Nevada  Ave..  #304.  Colorado  Springs.  CO  80903.. 

Lajunta  Hsg.  Auth..  315  E.  Fifth  St.  Lajunta.  CO  81050 

Englewood  HSG.  Auth.,  3400  S.  Elati  St,  Englewood,  CO  80110 „. 

City  of  Lakewood,  445  S.  Allison  Pkwy..  Lakewood.  CO  80226 

Grand  Junction  HSG  Auth.,  805  Main  St,  Grand  Junction.  CO  81501 .„„. 

Sheridan  Hsg.  Auth.,  4101  So.  Federal  Blvd.,  Englewood.  CO  80110 

HSG.  Auth.  Boulder,  3120  Broadway  Avenue,  BouWer,  CO  80302 

Jeffco  Hsg.  Auth.  1445  Holland  St.,  Ukewood,  CO  80215 . 

CO.  Dept  Institutions,  4131  S.  Julian  Way,  Denver.  CO  80238 

CO.  Dept  Institutions.  4131  S.  Julian  Way,  Denver,  CO  80236 

Archuleta  CO.  Hsg.,  572  6th  Ave.,  Durango,  CO  81301 

HSG  Auth.  WekJ  Co.,  315  N.  Eleventh  Ave.,  Greeley,  CO  80632 

CoW  Divison  of  Hsg.,  1313  Shennan  St.  #623,  Denver,  CO  80203 

HSG.  Auth.  Billings,  2415  First  Ave.  North,  Billings,  MT  59101 

Montana  Dept  of  Comm.,  Capitol  Station,  Helena.  MT  59620-0413 

Montana  Dejit.  of  Comm.,  Capitol  Statwn,  Helena,  MT  59620-0413 

Missoula  Hsg.  Auth.,  1319  E.  Broadway,  Missoula,  MT  59802 

Cass  County  Hsg.  Auth.,  230  Eighth  Ave.,  West  Fargo,  ND  58078 

Fargo  Housing  &  fledv.,  101  S.  Second  St.,  Fargo,  ND  58103.. 

ND  Hsg.  Finance  Agency,  1600  E.  Interstate  Ave.,  Bismarck,  ND  58502. 

City  of  Lennox  Hsg.  Redv..  Highway  17  at  Second  Ave.,  Lennox.  SD  57039.. 

Sioux  Falls  Hsg.  &  Redv..  224  No.  Phillips  Ave.,  Sioux  Falls.  SO  57102 

Pierre  Hsg.  &  Redv.,  301  N.  Pleasant  Dr.,  Pierre,  SD  57501 „.. 

Watertown  Hsg.  A  Redv.,  6  First  Street,  SW.,  Watertown.  SO  57201 

Brookings  Hsg.  Auth..  311  3rd  Ave..  Brookings,  SD  57006 __ 

Hsg.  Auth.  Co.  of  SL,  1962  So.  200  East  Salt  Lake  City,  UT  84115 ™ 

Davis  County  Hsg.,  352  So.  200  W.  #1.  Fannington.  UT  84025 

Utah  Piaute  Tribal,  600  N.  100  E.,  Cedar  City.  UT  84720 

Hsg.  Auth.  Utah  Co.,  257  E.  Center,  Prove,  UT  84601 

"West  Valley  City.  3600  Constitutkxi  Blvd.,  West  VaHey  City.  UT  84119 

Hsg.  Aut^  of  Cheyenne.  3304  Sheridan  Ave..  Cheyenne,  WY  82009 

Wyoming  Community  Dev.,  P.O.  Box  6588.  Cheyenne,  WY  82003 

Wyoming  Community  Dev..  P.O.  Box  6588,  Cheyenne,  WY  82003 

Hawaii  Housing  Autliofity.  P.O.  Box  17907.  Honolulu.  HI  96817 

City  and  County  of  Honolulu,  650  S.  King  Street  Honohihj.  HI  96813 


Protect  No. 


TX59-V001-009 
.  TX59-V006-013 
.  TXC59-V0 16-005 
.  TX59-V065-003 
.  TX59-V 11 4-004 
.  TX59-V263-001 
TX59-V480-007 
IA05-V023-O0e 
IA05-V049-004 
IA05-V050-010 
IA05-V 106-003 
IA05-V117-O0e 
IA05-V1 19-002 
IA05-V 122-004 
IA05-V126-012 
IA05-V 133-004 
KS16-V004-009 
KS16-V062-001 
KS16-V161-001 
KS16-V162-007 
KS16-V163-005 
KS16-V167-002 
MO16-V002-O13 
MO16-V207-002 
MCI  6-V2 16-004 
M016-V21 6-005 
MO16-V216-006 
NE26-V002-016 
NE26-V004-001 
NE26-V1 79-002 
NE26-V181-003 
MO36-V001-012 
MO36-V007-007 
MO36-V037-O03 
M036-V1 95-004 
M03e-V1 98-006 
M038-V1 99-009 
MO36-V199-010 
MO36-V203-«10 
MO36-V205-005 
MO36-V206-004 
MO36-V224-004 
CO99-V028-O12 
CO99-V031-001 
CO99-V04S-007 
CO99-V049-010 
CO99-V051-005 
CO99-V057-002 
CO99-V061-009 
CO99-V072-007 
CO99-V074-015 
CO99-V074-016 
CO99-V081-002 
CO99-V090-O09 
CO99-V093-017 
MT99-V001-007 
MT99-V032-022 
MT99-V032-023 
MT99-V033-007 
ND99-V00 1-006 
NO99-V01 4-009 
ND99-V056-012 
SO99-V010-001 
SD99-V016-002 
SO99-V035-001 
SO99-V043-O05 
SD99-V056-001 
UT99-V003-009 
UT99-V009-013 
UT99-V010-001 
UT99-V01 1-006 
UT99-V025-O11 
WY99-V002-010 
WY99-V017-00S 
WY99-V01 7-006 
HI10-V001-008 
HI10-V003-013 


Amount 
approved 


2,420.950 
1.848.570 
S41.2S0 
497.175 
565,925 
456.110 
197,190 
780,430 
1.168,135 
1.034,525 
316,810 
967.925 
229.350 
227,735 
131.295 
597.885 
1,870,290 
521.520 
462.110 
257,390 
975.535 
806,610 
703,650 
229.445 
S16M0 
230.100 
244,640 
1,056,255 
1,095,750 
290,435 
304.335 
912.450 
67,965 
211.425 
913,435 
230,460 
618,805 
656,735 
297,045 
346.650 
381,325 
336,750 
646,390 
377.385 
645,650 
612.600 
939,175 
163,745 
484,975 
721.735 
117.000 
47.610 
30.645 
352.530 
215.310 
193,050 
1,169,060 
76,260 
670,395 
749,635 
181,415 
305,025 
351,115 
214,770 
261,245 
54Z050 
292.605 
136,890 
784.570 
633,610 
577,515 
121.250 
129,685 
569,295 
166.510 
657.970 
1.701,560 


No.  of 
unit* 


70 
61 
25 

18 
25 
26 

7 
32 
50 
33 
15 
45 
15 
11 

5 
37 
64 
25 
26 
11 
41 
40 
35 
13 
18 
12 
12 
45 
SO 
17 
12 
35 

3 
15 
24 

30 

22 

13 

12 

15 

18 

25 

15 

25 

24 

25 

6 

19 

25 

6 

2 

1 

12 

6 

5 

34 

2 

25 

30 

7 

15 

15 

10 

9 

30 

15 

6 

35 

16 

25 

5 

3 

19 

6 

19 

47 
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Section  8  Rental  Vouchers  Fuhknnq  OECtSKWS— Continued 

[Pinuwn  to  SwCon  8  ol  •»  U^  Housing  Act  of  1937.  24  CFR  Pwt  887  wd  NoDos  o(  Fund  AvatabMy,  56  PR  242901 


Royionil  office 


09 

09 

09 

09 

09 

09 

09 

09. 

09. 

00. 

09.. 

09.. 

09 

09. 

09 

09.. 
09. 
09. 
09.. 
09.. 
09. 

09.. 

09.. 

09.. 

09. 

09.. 

09. 

09.. 

09 

08. 

09.. 

09.. 

09. 

09. 

09. 

00. 

09.. 

09.. 

00.. 

08.. 

09. 

09.. 

09 

09 

09 

09 

00 


Fundhig  reciptent  name/address 


County  o)  Maul.  200  8.  High  SUMt.  Waihika  HI  96793.. 


County  of  Kauii.  4103  Hardy  Siraai.  Uhua.  Ht  96766 

Hag.  Authority  of  Ow  Couitfy  of  Los  Angetoa.  4800  Brooklyn  Avenua,  Loa  Angalaa.  CA  90022- 

Hag.  Authority  of  Iha  County  of  Loa  Angataa.  4800  BrooMyn  Avanua,  Loa  Angetoa.  CA  90022 

Hsg.  Authority  of  Iha  City  of  Loa  Anoafes,  515  Cotumbia  Avanue,  Los  Angatoa.  CA  90017 

Hag.  Authority  of  tlw  County  of  Kam.  525  Rotsarts  Lane.  Bakarsfield,  CA  93308-4799 

Hsg.  Auth.  of  Itw  Co«n(y  of  Swt  Bamardino.  1053  North  "0"  Street  San  Bamardmo,  CA  92410 .. 
Hsg.  Authority  of  Ota  County  of  Sanu  BartMra.  815  Wast  Ocear  Avertue,  Lompoc.  CA  93438 — 

Hsg.  Authority  of  iha  County  of  nvaraida.  5555  Aiiington  Avanue,  Rwersida,  CA  92S04.„ — 

Hag.  Authority  of  tha  County  of  RiMrside.  5555  Arlington  Awanua,  Rivaraide.  CA  92S04-2S06 

Oxnard  Housing  Au«iorily.  1470  Cokxiia  Road,  Oxnard,  CA  93030 _.. 

Hsg.  Authority  of  Iha  City  of  Oxnard,  1470  Cdoma  Road,  Oxnard,  CA  93030 _._. 

Hsg.  Authority  of  Ota  Oty  of  Port  Huaname.  250  North  Ventura  Road.  Port  Huaname,  CA  93041 .. 

Hsg.  Authority  of  Iha  Oty  of  San  Buanawentura.  P.O.  Bok  1648.  Ventura.  CA  93002 ..._ 

Hag.  Authority  of  Om  Oty  of  C^axico.  100  East  Fifth  Street.  Caiexioo,  CA  92231 - 

Hsg.  Authority  of  the  Oy  of  San  Luis  Obispo,  P.O.  Box  636,  San  Lute  Otiispo,  CA  93406 

Hsg.  Authority  of  ttw  City  of  Long  Baach,  333  W.  Ocean  Bivd.  7th  Ftoor.  Long  Beach,  CA  90602. 

Hsg.  Authority  o«  Iha  Qly  of  SanU  Bwtiara.  808  Laguna  Sirwt.  Santa  BartMra.  CA  93101 - 

Hsg.  Authonty  of  theCMy  of  Cartated,  2965  Rooaauait  St.  Suite  B.  Cariabad.  CA  92008-2389 

Pasadena  CommunMy  Owwlopnwnt  Commission.  87  N.  Raymond  Ave.  Suite  900,  Pasadena.  CA 

91103. 

Area  Hsg.  Authority  of  the  County  of  Ventura.  90  South  Qenn  Drive,  CamariMo,  CA  93010 — 

Hsg.  Authority  of  ttw  Oty  of  Santa  Ana.  500  W  Santa  Ana  Btvd,  Ste.  400,  Santa  Ana.  CA  92702. 

Hsg.  Authority  of  tfw  County  of  Orange.  2043  North  Broadway.  Santa  Ana,  CA  92702-4048 

Hsg.  Authonty  of  the  Cily  of  Gaxdan  Grove,  P  O  Box  3070,  Garden  Grove.  CA  02640 

Hsg.  Authority  of  Itw  Oty  of  Redondo  Baach.  200  N.  Pacific  Coast  Hwy..  ftodondo  Beach,  CA 

90277. 
Hsg.  Authority  of  Iha  City  of  Redondo  Beach.  200  North  Padfc  Coast  Hwiy.,  Redondo  Beach. 

CA  90277. 

Anaheim  Housing  Authority.  300  S.  Hartxv  Blvd.  Suite  600,  Anaheim,  CA  92805 

Hsg.  Authority  of  Iha  Cily  of  Anahewn.  300  S.  Haitor  Blvd,  Suite  606,  Anaheim,  CA  92805 

Hsg.  Authonty  of  tfie  Oty  of  Burtjank.  PC  Box  7145.  BurtMW*,  CA  91510 „ _... 

Hsg.  AutfKxity  of  the  City  of  BurtMnk.  P.O.  Box  7145.  Burt)ank.  CA  91510 „ _ _ 

Hsg.  Authonty  of  the  County  of  San  Oiego.  7917  Ostrow  Street  San  Oiego.  CA  92111-3694 

Culver  aiy  Pubic  Housing  Agency.  P.O.  Box  507,  Culver  Qty,  CA  90232-0507 

Hsg.  Authority  of  Oia  CMy  of  Santa  Monica,  1685  Mam  Street  Santa  Monica.  CA  90401 

Hsg  Authority  of  theCMy  of  Santa  Monica,  1685  Mam  Street,  Santa  Monica.  CA  90401 _ 

Oeot  of  Housing  and  CoiTWiwnity  Oevakjpmant  P.O  Sox  952054,  Sacramento,  CA  94252-2054.. 
Oeol.  of  Houang  and  Community  Oevetopmant  P.O.  Box  952054,  Sacramento,  CA  94252-2054.. 

Oeot  of  Hsg.  and  Community  Development  P.O.  Box  9520S4,  Sacramento.  CA  94252-2054 

Oeot.  Housing  md  Cbmmunity  Deveiopment.  P.O.  Box  952054,  Sacramento,  CA  942S2-20S4 

Hsg  Authonty  of  the  Oty  of  Qlendaie.  520  East  Broadway,  Suile  302  Gtondale.  CA  91205 

Comm.  Dev.  Corrwiasioi'i  of  Nalionai  City.  1243  National  Cily  Blvd..  RM  210.  National  Oty.  CA 

92050. 

Hsg.  Authofity  of  me  Oty  of  Homalk,  12700  Noiwalk  Blvd..  Norwatk.  CA  90650 

Hsg.  Authority  of  Vie  Oty  of  South  Gate,  8650  CaWomMi  Avenue,  South  Gate,  CA  90280 

Hsg  Authonty  of  Vie  CHy  of  BaidirMn  Park.  14403  East  Pacific  Avenue,  BaMwin  Partt,  CA  91706... 

Hsg.  Authonty  of  »»e  Cily  of  Torrance,  3031  Torrance  Blvd.,  Ton-ance,  CA  90503.. 

City  of  Pomona  Housing  Agency,  P.O  Box  660,  Pomona.  CA  91769 

Hsg.  Authority  of  Om  City  of  Ocaanside.  300  N.  HiM  St..  Nevada  St  Annex.  Oceanside,  CA 

92054. 

Hsg.  Authonty  of  t«e  CMy  of  Lakewood.  5050  N.  Owk  Avenue,  Lakewood,  CA  90712 

Hsg.  Authority  of  *w  CHy  of  Paramount  16400  Cokxado  Avenue,  Paramount  CA  90723 ~ 

Hsg.  Authority  of  fw  CNy  of  Lwsndala.  14717  Burin  Avenue,  Lawndaie,  CA  9026Q 

Oty  of  Phoenix  920  E.  Maiison.  Suite  0.  Phoenix.  AZ  85034-2230 

Oty  of  Tucson,  1501  N.  Oracto  Road,  Apt  122,  Tucson.  AZ  85726-7210 

Oty  of  Mesa,  4i5  N.  Pasadena,  Mesa.  AZ  85201-5916 _ __ _.. 

City  of  Ragstaff.  P.O  Box  1387.  Ra^rtaff,  AZ  86C02 

NavajO  T.-ioe.  P.O.  Box  387.  Window  Rock,  AZ  86515 _ 

C^-  of  South  Tucaon.  1713  S.  Third  Avenue,  Soutfi  Tucson.  AZ  85713 

City  of  Tempe,  P.O.  Bok  5002,  Tar»«pe,  AZ  85280 _.. 

Cochise  County,  819  Melody  Lane,  Bisbae,  AZ  85603 „ - 

Cily  of  Yuma,  1350  W.  Cotorado  S««et  Yuma,  AZ  85364 _ 

Goa  County,  1400  E.  Ash.  Gtobe,  AZ  85501 

Hsg.  Authority  of  tw  County  of  Butte,  580  VaHombroae  Avenue.  Chico,  CA  95926 

Oty  of  Redding.  780  Paikviow  Avenue,  Reddmg,  CA  9600\ - _ 

State  of  Calitoniia,  OHCD  (B  Dorado  Co.).  P.O.  Box  952054.  Sacramento.  CA  94252 

State  of  Cahfomia,  OHCO  (tasaen  Co.).  P.O.  Brw  952054.  Sacramento.  CA  e425r^.._ 

State  of  Cahfomia,  OHCD  (Placer  Co.).  P.O.  Box  952054.  Sacramento.  CA  94252._ 

State  of  Caiifomia,  DHCO  (Tehama  Co ),  PO.  Box  952064,  Sacramento,  CA  94252. 

HSG.  a  Redevelooment,  Oty  of  RoseviMe.  405  Vemon  Street.  #6,  RoseviHe.  CA  95678  

Oaxland  Housing  Authoniv,  1619  Hameon  Street  Oakland.  CA  94812..™ 

Contra  Costa  Houang  Authority,  P.O.  Box  2759.  Martinez.  O  94553. 


Sar  Mateo  County  Housing  Aulhoiily.  456  Penisula  Avenue,  San  IMateo.  CA  94401 

Merced  C^nty  Housing  Au«xjrHy,  405  U  Street  Merced,  CA  95340  ^ „ 

Staniaiaus  County  Houaing  Authority,  1701  Robertson  Rd.,  P.O.  Box  3956,  Modesto,  CA  953S2.- 
UUtn  County  Housing  Authority.  P.O.  Box  4282.  San  Rafael.  CA  94913 _ 


Prelect  No. 


HI10-V004-007 

H110-V005-008 

CA16-V002-011 

CA18-V002-013 

CA16-V004-O14 

CA16-V008-012 

CA18-VI019-012 

CA16-V021-008 

CA18-V027-012 

CA16-V027-013 

CA16-V031-009 

CA16-V031-010 

CA16-V032-004 

CA16-V035-006 

CA16-V039-006 

CA16-V064-006 

CA18-V088-011 

CA1*-VO7«-0O7 

CA16-V077-004 

CA16-V07»-O0e 

CA16-V092-O0e 
CA16-V093^15 
CA16-V094-014 
CA16-V102-011 
CA16-V103-004 

CA16-V103-006 

CA16-V104-013 
O16-V104-014 
CA16-V105-O09 
CA16-V105-011 
CA16-V10e-015 
CA16-V1 10-^)04 
CA16-V1 11-008 
CA16-V11 1-009 
CA16-V1 12-003 
CAie-V1 12-004 
CA16-V1 12-005 
CA16-V1 12-006 
CA16-V1 14-012 
CA16-V1 16-009 

CA16-V1 18-009 

CAie-V1 19-007 
.  CA16-V120-004 

CA16-V121-003 
.  CA16-V123-O10 

CA16-V1 32-006 

CA16,V135-003 
CA16-V137-004 
CA16-V138-003 
AZ20-V001-O16 
AZ20-V004-O11 
AZ20-V005-007 
AZ20-V006-003 
AZ20-V012-003 
AZ20-V025-003 
AZ20-V031-OOe 
AZ20-V034-00S 
AZ2O-V035-O08 
AZ20-V045-001 
CA3O-V043-O08 
CA30-V106-013 
CA30-V1 12-027 
.  CA30-V1 12-029 
CA30-V1 12-031 
CA30-V1 12-032 
CA30-V128-006 
CA39-V003-018 
CA39-V01 1-010 
CA39-V014-011 
CA39-V023-009 
CA39-V026-006 
CA39-V052-013 


Amount 
approved 


1.148.300 

843.480 

17,446,730 

4.425.455 

7,513,550 
493.935 
763.845 

1.498.500 

1.802.670 
519.205 
643,975 
339,745 
442,670 
314^85 
429.645 
586.775 

1.417,480 
376.055 

1.088,615 
761,580 

437,480 
319.750 
524.025 
314.450 
738.700 

296.275 

4.272.625 
473.900 
951.960 
298.820 

2,835.450 
354,020 
824.490 
427,530 
119.800 
138.325 
131.290 
229.175 
735.120 
874,585 

776,580 
907.155 
404.910 
385,205 
279,090 
1,333,570 

337,870 

206.940 

234,075 

1.415,285 

810,545 

332,560 

276.410 

219,645 

519,990 

453.870 

147.470 

346,635 

754,270 

1,163,820 

388.080 

718.620 

349,985 

548,175 

536,515 

834.300 

2.356,665 

3.040,625 

1.582,125 

887.340 

2,507,370 

3.252,785 


No.  Of 

units 


27 

18 

412 

108 

181 

17 

22 

33 

37- 

14 

15 

11 

10 

9 

11 

15 

37 

9 

29 

18 

10 
8 

11 
6 

20 


95 
10 
25' 

8 
73 

8 
21 
12 

5 

4 

4 

S 
20 
23 

19 
25 
10 

9 

7 
33 

8 

6 

6 
34 
22 
10 

8 

a 

14 
13 

5 

8 
32 
52 
12 
20 
15 
20 
25 
25 
48 
71 
25 
34 

as 

62 
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Regional  office 


09. 
09. 
09. 
09.. 
09.. 
09.. 
09.. 
09.. 
09. 
09. 
09.. 
09. 
09. 
09.. 
09. 
10.. 
10.. 
10.. 
10.. 
10.. 
10.. 
10.. 
10.. 
10.. 
10.. 

ic. 

10.. 
10.. 
10.. 
10.. 
10.. 
10.. 
10.. 

ia.. 

10.. 
10.. 
10.. 
10.. 
10.. 
10.. 

10.. 
10.. 
10.. 

10.. 
10.. 
10... 


Funding  recipient  name/address 


Kings  County  Housing  Authority,  P.O.  Box  355,  Hanford,  CA  93232 

Berkeley  Housing  Authority.  3200  Adekne  Street  Berketey.  CA  94703 , 

Santa  Clara  County  Housing  Authority.  505  West  Julian  Street,  San  Jose,  CA  95110... 

Alameda  County  Housing  Authority,  29800  Mission  Blvd.,  Hayward,  CA  94554 

Madera  County  HSG  Authority,  800  East  Yosemite  Avenue,  Madera.  CA  93638-3463.. 

Santa  Cna  Housing  Authority,  2160  41st  Avenue,  Capitota,  CA  95060-2060 ™ 

Mendocino  County  Housing  Authority.  405  W  Perkins  Street,  Ukiah,  CA  95482 

Sonoma  County  Housing  Authority,  3033  Cleveland  Averxie,  Santa  Rosa,  CA  95403.... 

aty  of  Santa  Rosa  Housing  Authority,  P.O.  Box  1806,  Santa  Rosa.  CA  95402 

State  of  California,  DHCD,  1800  3rd  Street,  Sacramento,  CA  95814 

Soland  County  >louslng  Authority.- 601  W.  Texas  Street,  Fairfield,  CA  94533 

Reno  Housing  Authority  1525  East  Ninth  Street  Reno,  NV  89512 

Las  Vegas  Housing  Authority,  420  N.  10th  SL,  P.O.  Box  1897,  Las  Vegas,  NV  89101... 

Claik  County  Housing  Authority,  5064  East  Flamingo  Road,  Las  Vegas,  NV  89122 

Nevada  State  Rural  Housing  Authority,  2100  CaNfomia  Street  Carson  Qty,  NV  89701 . 

Alaska  State  Housing  Authority,  P.O.  Box  230329,  Anchorage,  AK  99523 

Alaska  State  Housing  Authority,  P.O.  Box  230329,  Anchorage,  AK  99523 

Boise  aty  Housing  Authority,  680  Cunningham  PI.,  Boise,  ID  83702 „_ 

Idaho  Housing  Authority,  P.O.  Box  7899.  Boise,  ID  63707-1899.. 

Housing  Authority  of  Ada  County,  680  Cunningham  PI.,  Boise,  ID  83702 

Housing  Authority  of  Clackamas  County,  13930  S.  Gain  St,  Oregon  City,  OR  97045 

Housing  Authority  of  Uncoln  County,  P.O.  Box  1470,  Newport,  OR  97365 

HA  and  Community  Senrice  Agency  of  Lane  Co..  177  Day  Island  Rd.,  Eugene,  OR  97401 

Housing  Authority  of  the  City  of  Salem,  360  Church  St,  Salem,  OR  97301 

Housing  Authority  of  YamhHl  County,  414  N.  Evana,  McMinnville.  OR  97128 *.... 

Klamath  Housing  Authority,  P.O.  Box  5110,  Klamath  Falls,  OR  97601 

Linn-Benton  Housing  Autfiority,  1250  SE.  Queen  Avenue,  Albany,  OR  97321 

MW-Columbia  Housing  Authority,  506  E.  Second  Ave.,  The  Dalies,  OR  97058 

Northeast  Oregon  Housing  Authority,  P.O.  Box  3357,  Lagrande.  OR  97850 

Central  Oregion  Regional  Housing  Authority,  2445  SW.  Canal  Blvd.,  Redmond.  OR  97756 

Housing  Authority  of  the  City  of  Vancouver,  500  Omaha  Way.  Vancouver,  WA  98681 

Seattle  Housing  Authority,  120  Sixth  Avenue  North,  Seattle,  WA  89109 

King  County  HA,  l5455-65th  Avenue  South,  Seattle,  WA  98188 

Island  County  HA.  7  N.W.  6*  St  #24,  CoupeviHe,  WA  98239 

Bellingham  HA.  208  Unity  St,  Lwr.  Lvl.,  Bellingham,  WA  98225 ,.. 

BeWngham  HA.  208  Unity  St,  Lwr  Lvl.,  Bellingham,  WA  9822S 

Snohomish  County  HA,  3425  Broadway,  Everett  WA  98201 

Yakima  Housing  Authority,  110  Fair  Avenue,  Yakima,  WA  98901-3106 

Spokane  Housing  Authority,  W.  55  Mission,  Ste.  104,  Spokane,  WA  99201 

Dept  of  Comm.  Devetopment  Chelan/Douglas,  9th  A  Columbia.  Bkta.  GH51,  Otympta,  WA 

98504. 
Dept  of  Comm.  Development/Lenis  County,  9th  i  Cohimbia,  BWg.  GH51 ,  Olympia,  WA  98504.... 
Dept  of  Comm.  Devetopment/Pacifk:  County,  9th  A  Cokjmbia,  BIdg.  GH51 ,  Olynvla,  WA  88504.. 
Dept  of  Comm.  Devekipment/Whitman  County,  9th  &  Cokjmbia.  BMg.  QH51,  Olynnia,  WA 

98504. 
Dept  of  Comm.  Devetopment/ Lewis  County,  9th  A  Columbia.  BWg.  GH51,  Olympia,  WA  98504.... 

Skagit  County  HA,  2405  Austin  Lane,  Mt  Vernon,  WA  98273 

Cascade  Inter-Tribal  HA,  2286  Community  Plaza.  Sedro  Woolly,  WA  98284 


ProiectNo. 


CA39-V053-007 
CA39-V058-002 
CA39-V059-019 
CA39-V067-016 
CA39-V069-005 
CA39-V072-013 
CA39-V084-005 
CA39-V065-012 

CA3»-voe8-ooe 

CA39-V1 12-018 

CA39-V131-003 

NV39-V001-012 

NV39-V002-011 

NV39-V013-011 

NV39-V021-007 

AK06-V102-020 

AK06-V1 02-021 

ID16-V013-012 

ID16-V020-007 

ID16-V021-O07 

OR16-V001-012 

OR16-V005-O03 

OR16-V006-016 

OR16-V01 1-010 

OR16-V016-005 

Ofl16-V017-007 

OR16-V019-013 

ORie-V025-00» 

OR16-V032-004 

Ofl16-V034-005 

WA16-V008-O11 

WA19-V001-012 

WA19-V002-014 

WA19-V024-004 

WA19-V025-010 

WA19-V025-012 

WA19-V039-010 

WA19-V042-009 

WA19-V055-O11 

WA19-V06O-O08 

WA19-V060-010 
WA19-V080-012 
WA19-V060-015 

WA19-V060-017 
WA19-V061-008 
WA19-V062-004 


Amount 
approved 


582,425 

3,222,210 

^409,995 
835,670 

1.199,065 

2.055,640 
175,860 

1.396,030 

1.318,110 
524,325 

1.105,030 

1.466,530 
371,805 

1,083,110 
981.030 
263,700 

1,084.975 
493,175 

1,422,835 
402,165 
967,450 
877.485 
411,975 
372J40 
686,450 
282,870 

1,239,420 
328,080 
334.415 
684.835 
873,890 

3,734,500 
307,090 
726,105 
387,780 
730,140 
804,970 

1,313,960 
375,796 
300,145 

403,640 
912,340 
407.050 

483,200 

461,130 
164,330 


No.  of 
units 


2S 

78 
44 

21 
50 
46 

6 
30 
30 
13 
28 
32 
10 
26 
30 
12 
21 
11 
52 
10 
32 
31 
12 
12 
25 
10 
39 
12 
11 
19 
36 
97 

9 
2S 
13 
26 
23 
52 
17 
12 

15 
28 
12 

18 

IS 

5 


[FR  Doc.  92-1443  Filed  1-22-92: 8:45  am] 

BILUNG  COOf  4210-33-H 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  ttie  Secretary 

Final  Report  to  Congress 

AOENCV:  Department  of  the  Interior. 

action:  Notice  of  availabihty  of  a  Final 
Report  to  Congress. 

summary:  The  flnal  report  to  Congress 
on  the  impact  of  crude  oil  spills  in  the 
Arctic  Ocean  on  Alaskan  Natives  (the 
Report),  required  by  section  8302  of  the 
Oil  Pollution  Act  of  1990,  Public  Law 
101-380,  is  now  available  from  the 
contact  listed  below  in  the 
"ADDRESSES"  section.  Topics  in  the 


Report  are  identified  below  in  the 
"SUPPLEMENTARY  INFORMATION" 
section. 

DATES:  Copies  of  the  Report  will  be 
available  beginning  January  23, 1992. 

ADDRESSES:  Written  requests  for  a  copy 
of  the  final  Report  should  be  sent  to  Mr. 
Paul  Gates,  U.S.  Department  of  the 
biterior,  Office  of  Environmental  Affairs, 
ATTN:  Section  8302  Report.  1689  C 
Street,  room  199,  Anchorage,  AK  99501- 
5126. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  Gates,  U.S.  Department  of  the 
Interior,  Office  of  Environmental  Affairs, 
Anchorage,  AK  at  (907)  271-5011 
(telephone)  or  (907)  271-4102  (telefax). 

SUPPLEMENTARY  INFORMATION:  Section 
8302  of  the  Oil  Pollution  Act  of  1990, 
Public  Law  101-380,  directs  the 


Secretary  of  the  Department  of  the 
Interior,  in  consultation  with  the 
Governor  of  the  State  of  Alaska,  to 
conduct  a  study  of  the  issues  associated 
with  the  recovery  of  damages, 
contingency  plans  and  coordinated 
actions  in  the  event  of  an  oil  spill  in  the 
Arctic  Ocean  and  to  transmit  a  report  to 
Congress  on  the  study's  findings  and 
conclusions. 

Opportunities  for  public  input  to  this 
Report  were  provided  in  three  ways. 
First  comments  on,  and  information  for. 
the  Report  were  requested  through  a 
Notice  in  the  November  26, 1990,  Federal 
Register  Second,  information  meetings 
were  held  in  Barrow  (November  1990), 
Kotzebue  (December  1990),  and 
Shishmaref  (December  1990)  for 
interested  AJaskan  Natives.  Third, 
copies  of  the  draft  Report  were  made 
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available  to  all  interested  parties  for  a 
3b-day  review  period,  beginning  in  July 
1991.  Notification  of  the  availability  of 
the  public  review  draft  Report  was 
published  in  the  Federal  Register  on  July 
18. 1991.  The  final  Report  incorporates 
additions  and  changes,  based  on  the 
public  review  process. 

The  study  area  of  the  Report  is 
defined  as  the  Canadian  and  American 
Beaufort  Seas  and  Chukchi  Sea  and 
Alaskan  Native  communities  in  the 
North  Slope  Borough,  the  Northwest 
Arctic  Borough  to,  and  including,  Cape 
Prince  of  Wales.  The  Report  which  is 
based  on  existing  information  and 
•  extensive  consultation  with  appropriate 
parties,  summarizes  Alaskan  Native 
concerns  regarding  oil  spills,  oil  spill 
cleanup  activities,  and  the  recovery  of 
damages  from  oil  spill  in  the  study  area. 
The  report  also  summarizes  the 
following  information  for  the  study  area: 
— Characteristics  of  the  natural  and 
physical  environment  that  are 
important  considerations  in  oil  spill 
contingency  planning  and  oil  spill 
responses; 
^The  location  and  population  of 
Alaskan  Native  Commimitie*. 
subsistence  species  harvested  by 
study-area  residents,  the  importance 
of  those  subsistence  resources  to  the 
residents,  and  relevant  subsistence 
laws; 
— Existing  and  planned  exploration, 
development,  production,  and 
transportation  activities,  facilities  and 
vessels; 
— Environmental  evaluation  processes 
for  proposed  crude  oil  exploration, 
development,  production  and 
transportation  activities,  facihties  and 
vessels; 
— Public-sector  oil  spill  prevention 

regulations; 
— Public-  and  private-sector  oil  spill 
contingency  plan  requirements  and 
existing  international,  bilateral 
nationad.  state  and  local  contingency 
plans/ coordinated  actions  related  to 
crude  oil  activities,  facilities  and 
vessels; 
— Private-sector  contingency  plans  for 
study  area  crude  oil  activities  and 
facilities; 
— ^Existing  Canadian  and  U.S.  oil  spill 
response  organizations  with  primary 
responsibility  for  responding  to  an  oil 
spill; 
— Response  actions  based  on  four 

generalized  oil  spill  scenarios; 
— Existing  and  planned  research  on  oil 
spill  prevention  and  response 
technologies  applicable  to  the  Arctic; 
and 
— International,  Canadian  and  U.S. 
national,  and  State  of  Alaska  legal 


regimes  available  to  Alaskan  Natives 
to  recover  damages  related  to  the  lost 
use  of  subsistence  resources  arising 
from  an  oil  pollution  incident. 

The  Report  concludes  by  identifying 
issues  and  fmdings  related  to 
contingency  planning/coordinated 
actipns  and  the  recovery  of  damages. 

Dated:  January  17. 1992. 
Jonathan  P.  Deaaon. 

Director.  Office  of  Environmental  Affairs. 
[FR  Doc.  92-1663  Filed  1-22-92;  8:45  am] 
BUXMQ  cone  4StO-RO-lt 

Bureau  of  Land  Management 

[AA-«80-01-4142^ni 

Information  Collection  Sut>mitted  to 
ttte  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  list  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  direcUy  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1004-0103).  Washington,  DC 
20503,  telephone  202-395-734a 

Title:  Mineral  Materials  Disposal,  43 
CFR  part  3600. 

OMB  approval  number  1004-0103. 

Abstract:  Respondents  supply 
information  and  data  necessary  to 
process  applications  for  the  removal  of 
mineral  materials  from  the  public  lands. 
This  information  is  needed  to  prevent 
unnecessary  destruction  of  natural 
resources,  to  ensure  that  the 
Government  is  not  liable  for  costly 
reclamation  of  abandoned  sites,  and  to 
ensure  that  the  Government  receives, 
fair  market  value  for  the  disposal  of 
mineral  materials. 

Bureau  Form  Number.  3600-4,  3600-5. 

Frequency:  Upon  application. 

Description  of  Respondents: 
Individuals  and  entities  applying  for  a 
permit  or  contract  to  remove  mineral 
materials  from  the  public  lands. 

Estimated  completion  time:  15 
minutes. 

Annual  Responses:  4.920. 

Annual  Burden  Hours:  1.230. 


Bureau  Clearance  Officer  (Alternate): 
Gerri  Jenkins  202-653-8853. 
Hillary  A.  Oden, 

Assistant  Director— Energy  and  Mineral 

Resources 

[FR  Doc.  92-1560  Filed  1-22-92;  8:45  am) 

BmUMe  CODC  4310-M-M 

[G-010-4332-10/G2-01061 

Intent  To  Amend  tlw  Rio  Puerco 
Resource  Area  Management  Plan  and 
Prepare  a  Draft  Environmental  Impact 
Statement  for  Vehicle  Use  in  the 
Ignado  Chavez  Special  Management 
Area;NM 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


SUMMARV:  This  notice  is  to  advise  the 
public  that  the  Bureau  of  Land 
Management  (BLM)  is  proposing  to 
prepare  a  draft  Resource  Management 
Plan  Amendment  and  Environmental 
Impact  Statement  (RMPA/EIS)  for 
vehicle  use  in  the  Ignacio  Chavez 
Special  Management  Area  (SMA),  New 
Mexico.  This  action  will  be  completed  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969. 

The  primary  purpose  of  the  EIS  is  to 
analyze  and  document  the  direct, 
indirect  and  cumulative  impacts  of 
reasonably  foreseeable  future  actions 
resulting  from  vehicle  use  in  the  Ig.iacio 
Chavez  SMA. 

DATES:  Written  comments  will  be 
accepted  until  February  21, 1992.  Oral 
and/or  written  comments  may  also  be 
presented  at  three  public  scoping 
meetings  to  be  advertised  in  local  news 
media,  but  tentatively  scheduled  as 
follows:  The  first  public  meeting  will  be 
on  February  11. 1992,  at  the  Cibola 
Convention  Center,  Grants,  New 
Mexico,  6:30  p.m.  The  second  public 
meeting  will  be  on  February  12, 1992,  at 
the  BLM,  Albuquerque  District  Office. 
435  Montano.  NE.,  Albuquerque,  New 
Mexico.  6:30  p.m.  The  third  public 
meeting  will  be  on  February  13. 1992.  at 
the  Cuba  Municipal  Complex  Building, 
Cuba.  New  Mexico,  6:30  p.m. 
ADDRESSES:  Comments  should  be  sent 
to  Albert  Abee.  Area  Manager.  BLM,  435 
MonUno  NE.,  Albuquerque,  New 
Mexico  87107.  (505)  761-8700. 
TOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Walter.  Outdoor  Recreation 
Planner,  Rio  Puerco  Resource  Area.  435 
Montano  NE,  Albuquerque.  New 
Mexico.  87107.  (505)  7B1-8700. 
SUPPLEMENTARY  INFORMATION:  An 
emergency  road  closure  was  initiated  in 
1987.  in  accordance  with  the  guidance 
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contained  in  43  CFR  8341.2.  The 
emergency  road  closure  was 
implemented  due  to  unusually  wet 
conditions  that  caused  vehicles  to  leave 
the  roadway  and  develop  parallel 
vehicle  trails  adjacent  to  BLM  Road 
1103.  Road  1103  traverses  the  SMA  and 
serves  as  the  boundary  road  for  two 
wilderness  study  areas. 

Due  to  the  revegetation  of  the 
alternate  vehicle  trails  and  the  improved 
environmental  conditions,  the 
emergency  road  closure  for  vehicle  use 
in  the  SMA  was  Hfted  on  September  28, 
1991.  The  SNfA  received  over  3,000  users 
within  a  3-month  period.  Due  to  early 
precipitation,  the  SMA  was  again  closed 
to  vehicle  use  on  November  25, 1991. 
The  closure  was  to  reduce  the 
possibility  of  recurring  resource  damage 
due  to  vehicle  use.  The  EIS  will  address 
long-term  management  of  vehicle  uses  in 
the  SMA.  The  plan  amendment  and  EIS 
will  amend  the  Resource  Management 
Plan  vehicle  use  designations  in  the 
SMA.  The  EIS  will  address  the 
alternative  of  seasonal  closure  of  BLM 
Road  1103  between  July  1. 1992  to 
September  15, 1992,  and  November  15, 
1992  to  March  30, 199Z  The  closure  will 
be  for  approximately  7  months, 
however;  the  period  of  the  closure  may 
also  vary  each  year  based  on  the 
environmental  conditions. 

A  quarter  mile  segment  of  BLM  Road 
1103  would  be  realigned  to  its  historic- 
location,  approximately  100-feet  west  of 
Ned's  Tank  Meadow.  Closure  points  on 
BLM  Road  1103  would  be  at  the  Forest 
Service/BLM  boundary  on  the  south 
utilizing  US  Forest  Service  Road  239A  at 
El  Banquito  and  Vz  mile  south  of  Barrel 
Springs  on  the  north.  Approximately  17 
miles  of  secondary  routes  off  BLM  Road 
1103  within  the  SMA  would  be  closed 
and  rehabilitated.  The  use  of  8  miles  of 
additional  vehicle  trails  for  livestock 
grazing  management  purposes  vt^ould  be 
permitted.  This  alternative  would  close 
approximately  33  miles  of  existing 
vehicle  trails  within  the  SMA. 

Additional  alternatives  to  be 
evaluated  include  closing  the  entire 
SMA  road  network  and  "no  action";  The 
no  action  alternative  would  allow 
vehicle  use  on  all  existing  roads  and 
trails  not  closed  through  the  existing  Rio 
Puerco  Resource  Management  Plan. 

Correction:  A  correction  to  the 
Federal  Renter,  Vol.  56,  No.  183, 
Friday,  September  20. 1991.  Due  to  the 
controversial  nature  of  vehicle  use  in  the 
SMA;  the  Rio  Puerco  RMPA  and 
Environmental  Assessment  will  be 
changed  to  a  Rib  Puerco  RMPA/EIS. 


Dated:  January  14, 1992. 

Jack  Peteraou, 

Acting  Associate  State  Director. 

[PR  Doa  82-1570  Filed  1-22-02;  8:45  am] 
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[UT-040-02-4212-14;  UTU-«777S] 

t  To  Do  a  Plan  Amondment 


AOENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  Intent  to  do  a  Plan 
Amendment  for  the  Cedar/Beaver/ 
Garfield/Antimony  (CBGA)  Resource 
Management  Plan  (RMP).  Beaver 
County,  Utah. 

summary:  This  notice  of  intent  is  to 
advise  the  pubHc  that  the  BLM  is 
proposing  to  amend  the  CBGA  RMP. 

SUPPUEMENTARY  INFORMATION:  The  BLM 

is  proposing  to  amend  the  CBGA  RMP 
approved  October  1, 1986,  which 
includes  public  land  in  Beaver  Coimty, 
Utah.  The  purpose  of  the  amendment 
would  be  to  make  certain  public  lands 
available  for  noncompetitive  sale 
pursuant  to  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 

The  public  land  being  considered  for 
sale,  comprising  10  acres,  is  described 
as  follows:  Salt  Lake  Meridian,  T.  29  S., 
R.  7  W..  sec.  5,  SEy4SEy4SEy4. 

The  existing  plan  does  not  identify 
these  lands  as  suitable  for  disposal. 
However,  because  of  resource  values, 
public  values,  and  objectives  involved, 
the  public  interest  may  be  well  served 
by  offering  these  lands  for  sale.  An 
environmental  assessment  will  be 
prepared  to  analyze  the  impacts  of  this 
proposal  and  alternatives. 

For  30  days  from  the  date  of 
publication  of  this  notice,  the  BLM  will 
accept  comments  on  this  proposal 

Existing  planning  documents  and 
information  area  available  at  the  Beaver 
River  Resource  Area  Office,  365  South 
Main.  Cedar  City,  Utah  84720.  telephone 
(801) 586-2435& 

FOR  FURTHER  MPORMATION  CONTACT 

Arthur  L.  Tait,  Beaver  River  Resource    ' 
Area  Manager. 
Dated:  January  15, 1992. 

Thomas  F.  Slater, 
Acting  State  Director. 

[FR  Doc.  92-1571  Filed  1-22-82;  8:45  am] 


[OR-M3-4214-M;  QP2-0S8;  OR-22029- 
C(WA8N),«laL] 

Proposad  Continuation  of 
WHhdrawala;  Washington 

AQBICv:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Transportation,  U.S.  Coast  Guard 
proposes  that  all  of  the  nine  separate 
land  withdrawals  continue  for  an 
additional  25  yean  and  requests  that  the 
lands  involved  remain  closed  to  surface 
entery  and  mining. 

DATES:  Comments  should  be  received  by 
April  22. 1992. 

ADDRESSES:  Comments  should  be  sent 
to  State  Director,  Oregon  State  O^ice, 
P.O.  Box  2965,  Portland,  Oregon  97208. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan,  BLM  Oregon  State 
Office,  503-280-7171. 

SUFPLEMENTARY  INFORMATION:  The  U.S. 

Coast  Guard  proposes  that  the  following 
identified  land  withdrawals  be 
continued  for  a  period  of  25  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751;  43  U.S.C.  1714.  The 
following  described  lands  and  projects 
are  involved: 

1.  OR-22029-C(WASH).  ExecuUve 
Order  of  September  11, 1854.  Smith 
Island  Light  Station.  58.56  acres,  located 
in  Island  County,  on  Smith  Island  on  the 
east  end  of  the  Strait  of  Juan  de  Fuca.  in 
Sec.  29.  T.  33  N..  R.  1  W..  WAL, 
Washington. 

2.  OR-22031(WASH),  Executive  Order 
No.  3528  of  August  9, 1921.  Gig  Harbor 
Light  Station.  0.46  acre,  located  in  Pierce 
County,  at  the  entrance  to  Gig  Harbor, 
in  Sec.  8,  T.  21  N..  R.  2  E..  WAI.. 
Washington. 

3.  OR-22050(WASH),  Executive  Order 
No.  2755  of  November  14. 1917,  Blakely 
Rock  Light  Station,  1.13  acres,  located  in 
Kitsap  County,  at  the  entrance  to 
Blakely  Harbor,  Puget  Sound  T.  24  N..  R. 
2  or  3  E.,  unsurveyed,  W.M.. 
Washington. 

4.  OR-22074{WASH1.  Executive  Order 
of  December  7, 1868,  Eagle  Island  Light 
Station,  9.36  acres,  located  in  Pierce 
County,  on  Eagle  Island,  in  Sees.  28  and 
29,  T.  20  N.,  R.  1  E.,  W.M..  Washington. 

5.  OR-22097(WASH),  Executive  Order 
No.  3648  of  March  8, 1922,  Pillar  Rock 
Light  Station,  20-1-  acres,  located  in 
Wahkiakum  County,  on  Pillar  Rock  in 
the  Columbia  River,  in  Sec.  17,  T.  9  N..  R. 
7  W.,  unsurveyed,  W.M.,  Washington. 

6.  OR-22101(WASH),  Executive  Order 
of  July  31. 1865.  as  modified  by 
Executive  Order  of  September  14. 192^ 
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Three  Tree  Point  Light  Station,  0.65  acre, 
located  in  King  County,  on  East  Passage, 
Puget  Sound,  in  Sec.  14.  T.  9  N.,  R.  7  W., 
N.M.,  Washington. 

7.  OR-22117(WASH),  Executive  Order 
of  September  13, 1859.  Point  Roberts 
Light  Station,  1.34  acres,  located  in 
Whatcom  County,  on  Point  Roberts  in 
the  Strait  of  Georgia,  in  Sec.  9,  T.  40  N., 
R.  3  W..  W.M.,  Washington. 

8.  OR-22120(WASH),  Executive  Order 
of  March  26, 1869,  Blake  Island  East 
Light  Station,  5.00  acres,  located  in 
Kitsap  County,  on  Blake  Island  on  Puget 
Sound,  in  Sec.  30,  T.  24  N..  R.  3  E., 
unsurveyed,  W.M..  Washington. 

9.  OR-24423(WASH),  Executive  Order 
of  May  24, 1879,  Point  No  Point  Light 
Station,  3.40  acres,  located  in  Kitsap 
County,  on  Point  No  Point  on  Puget 
Sound,  in  Sec.  22,  T.  28  N..  R.  2  E.,  W.M., 
Washington. 

The  withdrawals  currently  segregate 
the  lands  from  operation  of  the  public 
land  laws  generally,  including  the 
mining  laws,  but  not  the  mineral  leasing 
laws.  The  Cost  Guard  requests  no 
changes  in  the  purposes  of  segregative 
effect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuations  may  present  their  views  in 
writting  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress  who  will  determine 
whether  or  not  the  withdrawals  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawals  will  continue  until 
such  final  determination  is  made. 

Dated:  January  6. 1992. 
Robert  E.  MoUohan, 
Chief,  Branch  of  Lands  and  Minerals 
Operations. 
[FR  Doc.  92-1599  Filed  1-22-92: 8:45  am] 
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Bureau  of  Reclamation 

Quarterly  Statue  TatNjIatlon  of  Water 
Service  and  Repayment  Contract 
Negotiatlone  | 

AQENCV:  Bureau  of  Reclamation 
(Reclamation),  Department  of  the 
Interior. 


action:  Notice. 


U  Ml 


summary:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  March  1992.  This  notice  is  one 
of  a  variety  of  means  being  used  to 
inform  the  public  about  proposed 
contractual  actions  for  water  service 
and  repayment.  The  Reclamation 
announcements  of  individual  repayment 
and  water  service  contract  actions  will 
be  published  in  the  Federal  Register  and 
in  newspapers  of  general  circulation  in 
the  areas  determined  by  Reclamation  to 
be  affected  by  the  proposed  action. 
Announcements  may  be  in  the  form  of 
news  releases,  legal  notices,  official 
letters,  memorandums,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity. 
The  public  participation  requirements 
do  not  apply  to  proposed  contracts  for 
the  sale  of  surplus  or  interim  irrigation 
water  for  a  term  of  1  year  or  less.  The 
Secretary  of  the  Interior  or  the  district 
may  invite  the  public  to  observe  any 
contract  proceedings.  All  public 
participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act  if  Reclamation 
determines  that  the  contract  action  may 
or  will  have  "significant"  environmental 
effects. 

addresses:  The  identity  of  the 
approving  officer  and  o^er  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dick  L.  Porter,  Chief,  Contracts  and 
Repayment  Division,  Bureau  of 
Reclamation,  1849  C  St.  NW.. 
Washington,  DC  20240;  telephone  (202) 
208-3014,  [FTS]  268-3014. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273),  and 
to  section  43  CFR  426.20  of  the  rules  and 
regulations  published  in  the  Federal 
Register  48  FR  54785,  December  6. 1983. 
Vol.  48,  page  54785,  Reclamation  will 
pubUsh  notice  of  proposed  or 
amendatory  repayment  contract  actions 
or  any  contract  for  the  delivery  of  water 
for  irrigation  or  other  uses  in 
newspapers  of  general  circulation  in  the 
affected  area  at  least  60  days  prior  to 
contract  execution  and,  pursuant  to  the 
"Final  Revised  Public  Participation 
Procedures"  for  water  service  and 
repayment  contract  negotiations, 
published  in  the  Federal  Register  48  FR 
54785.  February  22. 1982.  Vol.  47.  page 


7763.  a  tabulation  is  provided  below  of 
all  proposed  contractual  actions  in  each 
of  the  five  Reclamation  regions.  Each 
proposed  action  listed  is.  or  is  expected 
to  be,  in  some  stage  of  the  contract 
negotiation  process  during  January, 
February,  or  March  of  1992.  When 
contract  negotiations  are  completed,  and 
prior  to  execution,  each  proposed 
contract  form  must  be  approved  by  the 
Secretary,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  Regional 
Directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

This  notice  is  one  of  a  variety  of  - 
means  being  used  to  inform  the  public 
about  proposed  contractual  actions. 
Individual  notices  of  intent  to  negotiate, 
and  other  appropriate  announcements, 
are  made  in  the  Federal  Register  48  FR 
54785  for  those  actions  found  to  have 
widespread  public  interest.  When  this  is 
the  case,  the  date  of  publication  is  given. 

Acronym  Definitions  Used  Herein 

(FR)  Federal  Register 

(ID)  Irrigation  District 

(IDD)  Irrigation  and  Drainage  District 

(M&I)  Municipal  and  Industrial 

(D&MC)  Drainage  and  Minor 

Construction 
(R&B)  Rehabilitation  and  Betterment 
(O&M)  Operation  and  Maintenance 
(CAP)  Central  Arizona  Project 
(CUP)  Central  Utah  Project 
(CVP)  Central  Valley  Project 
(P-SMBP)  Pick-Sloan  Missouri  Basin 

Program 
(CRSP)  Colorado  River  Storage  Project 
(SRPA)  Small  Reclamation  Projects  Act 
(BCP)  Boulder  Canyon  Project 

PACinC  NORTHWEST  REGION: 
Bureau  of  Reclamation,  550  West  Fort ' 
Street.  Box  043,  Boise.  Idaho  83724-0043. 
telephone  (208)  334-1894. 

1.  Cascade  Reservoir  Water  Users, 
Boise  Project.  Idaho:  Repayment 
contracts  for  irrigation  and  M&I  water; 
19,201  acre-feet  of  stored  water  in 
Cascade  Reservoir. 

2.  Individual  Irrigators,  M&L  and 
Miscellaneous  Water  Users,  Pacific 
Northwest  Region.  Idaho.  Montana. 
Oregon,  and  Washington:  Temporary 
(interim)  water  service  contracts  for 
surplus  project  water  for  irrigation  or 
M&I  use  to  provide  up  to  10.000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  long-term  contracts  for  similar 
service  for  up  to  1,000  acre-feet  of  water 
annually. 

3.  Rogue  River  Basin  Water  Users. 
Rogue  River  Basin  Project.  Oregon: 
Water  service  contracts;  $5  per  acre-foot 
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or  $50  minimum  per  annum  for  tenns  up 
to  40  years. 

4.  Willamette  Basin  Water  Users, 
Willamette  Basin  Project,  Oregon: 
Water  service  contracts;  $1.50  per  acre- 
foot  or  $50  minimum  per  annum  for 
terms  up  to  40  years. 

5.  Irrigation  Districts  and  Similar 
Water  User  Entities:  Amendatory 
repayment  and  water  service  contracts; 
purpose  is  to  conform  to  the 
Reclamation  Reform  Act  of  1982  (Pub.  L 
97-293). 

6.  Forty-four  Palisades  Reservoir 
Shareholders.  Minidoka  Project,  Idaho- 
Wyoming:  Contract  amendments  to 
extend  term  for  which  contract  water 
may  be  subleased  to  other  parties. 

7.  City  of  Cle  Elum,  Yakima  Project, 
Washington:  Amendatory  or 
replacement  M&I  water  service  contract; 
2,200  acre-feet  (1,350  gallons  per  minute] 
annually  for  a  term  of  up  to  40  years. 

8.  Baker  Valley  Irrigation  District, 
Baker  Project,  Oregon:  Irrigation  water 
service  contract  on  a  surplus 
interruptible  basis  to  serve  up  to  13,000 
acres;  sale  of  excess  capacity  in  Mason 
Reservoir  (Phillips  Lake)  for  a  term  of  up 
to  40  years. 

9.  Crooked  River  Project,  Oregon: 
Irrigatioi  repayment  or  water  service 
contracts  with  several  individuals,  with 
the  Ochoco  Irrigation  District,  and  with 
North  Unit  Irrigation  District  for  a  total 
of  up  to  25,000  acre-feet  of  storage  space 
in  Ih-ineville  Reservoir  (Arthur  R. 
Bowman  Dam). 

10.  Minidoka-Palisades  Project: 
Repayment  contract  with  Palisades 
Water  Users  In&,  for  additional  500 
acre-feet  of  storage  space  in  Palisades 
Reservoir. 

11.  Wllow  Creek  Project,  Oregoiu 
Repayment  or  water  service  contracts 
for  a  total  of  up  to  3,500  acre-feet  of 
storage  space  in  Willow  Creek 
Reservoir. 

12.  Five  Project  Spaceholders, 
Minidoka-Palisades  Project,  Idaho- 
Wyoming:  Contract  amendments  to 
provide  for  rental  of  water  to  other 
parties. 

13.  Bridgeport  Irrigation  District, 
Bridgeport.  Washington:  Warren  Act 
contract  for  the  use  of  an  irrigation 
outlet  in  Chief  Joseph  Dam. 

14.  Hermiston  Irrigation  District, 
Umatilla  Project,  Oregon:  Repayment 
contract  for  reimbursable  cost  for 
Safety-of-Dams  repairs  to  Cold  Springs 
Dam. 

15.  Ochoco  Irrigation  District  and 
Various  Individual  Spaceholders, 
Crooked  River  Project,  Oregon: 
Repayment  contract  for  reimbursable 
cost  fen-  Safety-of-Dams  repairs  to 
Arthur  R.  Bowman  Dam  and  Ochoco 
Dams. 


16.  The  Dalles  Irrigation  District,  The 
Dallas  Project,  Oregon:  SRPA  loan 
repayment  contract;  $2,000,000  proposed 
loan  obligation. 

17.  Oroville-Tonasket  Irrigation 
District,  Chief  Joseph  Dam  ^ject, 
Washington:  SRPA  loan  repayment 
contract;  $861,500  proposed  loan 
obligation. 

18.  State  of  Idaho,  Payette  Division  of 
the  Boise  Project,  Idaho:  Proposed 
repayment  contracts  with  the  State  of 
Idaho  for  the  sale  of  uncontracted  space 
in  Cascade  and  Deadwood  Reservoirs. 

19.  Sidney  Irrigation  Cooperative, 
Willamette  Basin  Project,  Oregon: 
Irrigation  water  service  contract  for 
approximately  2.300  acre-feet;  $1.50  per 
acre-foot  for  a  term  of  up  to  40  years. 

20.  P.P.R.T.  Water  System.  Inc.,  Idaho: 
Amendatory  contract  to  defer  the  1990 
and  1991  construction  installments  of  a 
contract  for  a  loan  to  construct  facihties 
authorized  pursuant  to  the  Emergency 
Drought  Act  of  1977. 

21.  Douglas  County,  Oregon:  SRPA 
loan  repayment  contract;  proposed  loan 
obligation  of  $20,715,760  and  grant  of 
$9,228,380. 

22.  Othello  School  District  No.  147, 
Columbia  Basin  Project.  Washington:  30 
acre-feet  for  irrigation  of  lawns. 

23.  City  of  Hillsboro,  Oregon,  Tualatin 
Project:  Repayment  contract  for  the 
purchase  of  500  acre-feet  of  water  for 
M&I  use. 

24.  Mitigation.  Inc..  Palisades/Ririe 
Projectr  Contracts  for  storage  space  in 
Palisades  and  Ririe  Reservoirs  (18,900 
and  80,500  acre-feet,  respectively) 
pursuant  to  the  Fort  Hall  Indian  Water 
Rights  Act  of  1990. 

MID-PACmC  REGION:  Bureau  of 
Reclamation,  2800  Cottage  Way. 
Sacramento,  California  95825-1898, 
telephone  (916)  978-5030. 

1.  Tuolumne  Regional  Water  District, 
CVP,  California:  Water  service  contract, 
up  to  9,000  acre-feet  from  New  Melones 
Reservoir. 

2.  Calaveras  Coimty  Water  District 
CVP,  CaUfomia:  Water  service  contract, 
up  to  2,000  acre-feet  from  New  Melones 
Reservoir  Federal  Register  notice 
published  February  5, 1982,  Vol.  47.  page 
5473. 

3.  Individual  irrigators.  M&I  and 
miscellaneous  water  users,  Mid-Pacific 
Region,  California.  Oregon,  and  Nevada: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation,  M&I  or  fish  and  wildlife 
purposes  providing  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 
to  1  yean  long-term  contracts  for  similar 
service  for  up  to  1,600  acre-feet 
annually. 


Note:  Copies  of  the  standard  form  of 
temporary  water  service  contract  for  the 
various  types  of  service  are  available,  upon 
written  request,  from  the  Regional  Director  at 
the  address  shown  above. 

4.  Friant  Division  Contractors,  CVP, 
California:  Renewal  of  existing  long- 
term  water  service  contracts  with 
numerous  contractors  on  the  Friant-Kem 
and  Madera  Canals,  or  who  divert  from 
Millerton  Reservoir,  whose  contracts 
expire  1992-1997  with  two  contracts 
expiring  later.  Water  quantities  in 
existing  contracts  range  from  1,200  to 
175.440  acre-feet. 

5.  ID'S  and  similar  water  user  enUties: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1962 
(Pub.  L.  97-293). 

6.  State  of  California.  CVP.  California: 
Contract(s)  for,  (1)  sale  of  interim  water 
to  the  Department  of  Water  Resources 
for  use  by  the  State  Water  Project 
Contractors,  and  (2)  acquisition  of 
conveyance  capacity  m  the  California 
Aqueduct  for  use  by  the  CVP  as 
contemplated  in  the  Coordinated 
Operation  Agreement 

7.  Madera  ID,  Madera  Canal  CVP, 
California:  Warren  Act  contract  to 
convey  and/or  store  nonproject  water 
through  project  fadUties. 

8.  Cross  Valley  Canal  Contractors, 
CVP,  California:  Renewal  of  existing 
long-term  water  service  contracts  with 
eight  contractors  on  the  Cross  Valley 
Canal  whose  contracts  expire  on 
December  31, 1995.  Water  quantities  in 
existing  contracts  range  from  1,142  to 
40,000  acre-feet. 

9.  Shasta  Dam  Area  Public  Utilities 
District  CVP.  California:  Renewal/ 
Increase  of  M&I  water  supply  contract. 
Less  than  6.000  acre-feet< 

10.  U.S.  Fish  and  Wildlife  Service, 
CVP,  California:  Long-term  contract  for 
water  supply  for  Federal  refuge  in 
Grasslands  area  of  California. 

11.  North  Kern  Water  Storage  District 
Buena  Vista  Water  Storage  District 
Tulare  Lake  Basin  Water  Storage 
District,  and  Hacienda  Water  District 
Kem  River  Project  California: 
Amendatory  contract  to  provide  storage 
space  for  M&I  water. 

12.  Contra  Costa  Water  District  CVP, 
Cahfomia:  Amendatory  water  service 
contract  to  add  the  operation  of  the  Los 
Vaqueros  Project  including  an 
additional  point  of  delivery.  The 
amendment  will  also  conform  the 
contract  to  current  Reclamation  policies 
including  the  water  ratesetting  policy. 

13.  San  Juan  Suburban  Water  District 
CVP,  Califortiia:  Amend  Contract  No. 
14-06-0200-152A  to  provide  for  the 
current  CVP  water  rates  to  conform  the 
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contract  with  the  provisions  of  Section 
105  and  106  of  Public  Law  99-546  and 
the  right  to  renew. 

14.  Centerville  Community  Services 
District,  CVP,  California:  Water  service 
contract  for  up  to  800  acre-feet  of  M&I 
water  annually. 

15.  Shasta  County  Water  Agency, 
CVP.  California:  Amendatory  water 
service  contract  to  provide  for  reduction 
in  annual  entitlement  of  800  acre-feet. 

16.  Mid-Pacific  Region,  California. 
Oregon.  Nevada:  Amendatory  contracts 
to  include  the  provision  of  the  Act  of 
July  2,  1956  (70  Stat.  483)  and/or  the  Act 
of  June  21.  1963  (77  Stat.  68)  in  existing 
water  service  contracts. 

17.  California  Department  of 
Corrections,  CVP,  California:  Water 
service  for  up  to  1,000  acre-feet  of  water 
annually  to  serve  the  Sierra 
Conservation  Center  (a  State  prison) 
near  Jamestown,  California. 

18.  Redwood  Valley  Water  District. 
SRPA,  California:  Amendatory  loan 
repayment  contract. 

19.  Placer  County  Water  Agency, 
CVP.  California;  Amend  Contract  No. 
14-O6-200-5O82A  to  provide  for  the 
ciurent  CVP  water  rates. 

20.  Broadview  Water  District.  CVP. 
California:  Amend  Contract  No.  14-06- 
200-8092  to  provide  for  change  in  point 
of  diversion,  right  to  construct  new 
turnout  on  the  San  Luis  Canal  and 
contract  renewal. 

21.  Sutter  Butte  Mutual  Water 
Company.  CVP.  CaUfomia:  Water 
service  contract  for  a  long-term 
supplemental  water  supply.  Contract 
will  assure  Company's  water  users  an 
alternate  water  supply  during  periods  of 
deficiency  in  their  appropriative  water 
rights.  Annual  water  quantity  not 
determined  at  this  time. 

22.  Paramount  Citrus  Association. 
CVP.  California:  Contract  to  convey 
nonproject  water  through  Federal 
facilities  with  exemption  of  RRA  under 
43  CFR  426.ia  Up  to  4,000  acre-feet  of 
water  to  be  transferred  through  Friant- 
Kem  Canal  for  delivery  to  Southern  San 
Joaquin  Municipal  District. 

23.  Butte  Slough  Irrigation  Company. 
CVP,  California:  Water  service  contract 
for  a  long-term  supplemental  water 
supply.  Contract  will  assure  company's 
water  users  an  alternate  water  supply 
during  periods  of  deficiency  in  their 
appropriative  water  rights.  Annual 
water  quantity  not  determined  at  this 
time. 

24.  Lindsay-Strathmore  ID.  Friant- 
Kem  Canal,  CVP,  California:  Warren 
Act  contract  to  convey  and/or  store 
nonproject  water  through  project 
facilities. 

25.  Madera  ID.  Hidden  Unit  CVP. 
California:  Renewal  of  existing  water 


service  contract  for  24.000  acre-feet  of 
water  which  expires  February  29. 1992. 

26.  Madera  ID,  Hidden  Unit.  CVP. 
California:  Amend  existing  water 
service  contract  to  extend  the  current 
contract  one  year  from  February  29. 
1992.  to  February  28. 1993,  to  allow  time 
to  complete  the  environmental 
requirements. 

27.  Chowchilla  WD.  Buchanan  Unit. 
CVP.  California:  Renewal  of  existing 
water  service  contract  for  24,000  acre- 
feet  of  water  which  expires  February  29. 
1992. 

28.  Chowchilla  WD.  Hidden  Unit. 
CVP.  California:  Amend  existing  water 
service  contract  to  extend  the  current 
contract  one  year  bom  February  29. 
1992.  to  February  28, 1993.  to  allow  time 
to  complete  the  environmental 
requirements. 

29.  Truckee  Carson  Irrigation  District, 
Newiands  Project.  Nevada:  Warren  Act 
contract  to  convey  and/or  store 
nonproject  water  in  Project  facilities. 

30.  Truckee  Carson  Irrigation  District. 
Newiands  Projects,  Nevada:  Contract 
for  repayment  of  construction  costs  of 
Newiands  Projects. 

31.  Santa  Barbara  County  Water 
Agency.  Cachuma  Project,  California: 
Repayment  contract  for  reimbursement 
of  funds  expended  under  the  Emergency 
Fund  Act  for  continuation  of  water 
service. 

32.  San  Luis  Water  District,  CVP. 
California:  Amendatory  water  service 
contract  to  provide  that  the  District  pay 
full  O&M  rate  for  all  deliveries  resulting 
from  the  Azhderian  Pumping  Plant 
enlargement  and  the  cost  of  service  rate 
for  such  deliveries  begiiming  in  1996  and 
each  year  thereafter. 

33.  United  Water  Conservation 
District,  SRPA,  California:  Amendatory 
loan  repayment  contract. 

34.  Carmichael  Irrigation  District, 
CVP,  California:  Water  service  contract 
for  a  long-term  supplemental  water 
supply.  Contract  will  assure  District's 
water  users  an  alternate  water  supply 
during  periods  of  deHciency  in  their 
appropriative  water  rights.  Annual 
water  quantity  not  determined  at  this 
time. 

35.  Delta  Mendota  Canal  Contractors, 
CVP,  California:  Renewal  of  existing 
long-term  water  service  contracts  with 
numerous  contractors  on  the  Delta- 
Mendota  Canal  whose  contracts  expire 
in  1994-2003.  Water  quantities  in 
existing  contracts  range  from  70  to 
50,000  acre-feet 

36.  Sacramento  County  Water 
Agency.  CVP.  CaUfomia:  Long-term 
water  service  contract  for  22,000  acre- 
feet  for  M&I  use. 

37.  San  Juan  Suburban  Water  District, 
CVP.  California:  Long-term  water 


service  contract  for  13,000  acre-feet  for 
M&I  use. 

38.  El  Dorado  County  Water  Agency. 
CVP.  California:  Long-term  water 
service  contract  for  15.000  acre-feet  for 
M&I  use. 

39.  East  Bay  Municipal  Utility  District. 
CVP,  CaUfomia:  Amendatory  Contract 
No.  14-O6-20O-5183A  to  provide  for 
current  CVP  water  rates  and  temporary 
change  in  point  of  diversion. 

40.  City  of  Redding,  CVP,  CaUfomia: 
Amendment  to  Contract  No.  14-06-200- 
5272A  to  add  point  of  diversion  on 
turnout.  Spring  Cre.ek  Power  Conduit  to 
facilitate  proposed  water  treatment 
plant  for  Buckeye  service  area. 

41.  United  States  Department  of 
Veteran  Affairs,  CVP,  CaUfomia: 
Contract  for  M&I  water  purposes  in  . 
support  of  the  new  San  Joaquin  Valley 
National  Cemetery  under  construction 
near  Santa  NeUa,  California. 

42.  Century  Ranch  Water  Company, 
Inc.,  CVP.  CaUfomia:  Long-term 
exchange  contract  for  M&I.  less  than  100 
acre-feet.  Stony  Creek  Watershed  above 
Black  Butte  Dam. 

43.  State  of  California.  Department  of 
Forestry,  CVP.  California:  Water  right 
exchange  agreement,  less  than  100  acre- 
feet  above  Black  Butte  Dam. 

44.  San  Luis  Water  District  CVP. 
CaUfomia:  Amendment  to  Contract  No. 
14-06-200-7773A  to  transfer  lands  and 
aUocated  share  of  CVP  water  supply  to 
San  Luis  Water  District  that  were 
previously  served  by  Romero  Water 
District 

45.  Romero  Water  District  CVP.- 
California:  Amendment  to  Contract  No. 
14-06-200-7758  to  transfer  lands  and 
aUocated  share  of  CVP  water  supply  to 
San  Luis  Water  District 

46.  ID'S  and  similar  water  user 
entities:  Amendatory  water  service 
contracts;  purpose  is  to  change  the 
definition  of  "year." 

47.  Sacramento  River  water  rights 
settlement  contractors.  CVP,  CaUfomia: 
Contract  amendment  for  assignment 
under  voluntary  land  ownership 
transfers  to  provide  for  the  current  CVP 
water  rates  and  update  standard 
contract  articles. 

48.  Santa  Clara  WD,  CVP,  CaUfomia: 
Amend  water  service  Contract  No.  7-07- 
20-W0023  to  reallocate  up  to  13.300 
acre-feet  from  Mercy  Springs  WD. 
Contract  No.  14-0e-200-3365A  to  Santa 
Clara  WD  and  terminate  the  Mercy 
Springs  WD  contract 

Lower  Colorado  Region:  Bureau  of 
Reclamation,  P.O.  Box  61470  (Nevada 
Highway  and  Park  Street).  Boulder  City, 
Nevada  89006-147a  telephone  (702)  293- 
8536. 
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1.  Agricultural  and  M&I  water  users. 
CAP,  Arizona:  Water  service 
subcontracts — a  certain  percent  of 
available  supply  for  irrigation  entities 
and  up  to  640,000  acre-feet  per  year  for 
M&I  use. 

2.  Southern  Arizona  Water  Rights 
Settlement  Act:  Sale  of  up  to  28,200  acre- 
feet  per  year  of  municipal  effluent  to  the 
City  of  Tucson,  Arizona. 

3.  Contracts,  as  recommended  by 
Arizona  Department  of  Water 
Resources,  with  agricultural  entities 
located  near  the  Colorado  River,  BCP, 
Arizona:  Water  service  contracts  for  up 
to  20,424  acre-feet  per  year  total. 

4.  Gila  River  Indian  Community,  CAP, 
Arizona:  Water  service  contract  for 
delivery  of  up  to  173.100  acre-feet  per 
year. 

5.  Irrigation  districts  and  similar  water 
user  entities:  Amendatory  repayment 
and  water  service  contracts;  purpose  is 
to  conform  to  the  Reclamation  Reform 
Act  of  1982  (PubUc  Law  97-293). 

6.  Indian  and  non-Indian  agricultural 
and  M&I  water  users,  CAP,  Arizona: 
Contracts  and  amendments  for 
repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

7.  State  of  Arizona,  BCP,  Arizona: 
Contract  for  an  undetermined  amount  of 
Colorado  River  water  for  M&I  use  and 
for  agricultural  use  and  related  purposes 
on  State-ovmed  land. 

8.  Imperial  Irrigation  District  and/or 
the  Coachella  Valley  Water  District, 
California:  Contract  providing  for 
exchange  of  up  to  10,000  acre-feet  of 
water  per  year  from  a  well  field  to  be 
constructed  adjacent  to  the  Ail- 
American  Canal  (AAC)  for  an 
equivalent  quantity  and  quality  of 
Colorado  River  water  and  for  O&M  of 
the  well  field,  Lower  Colorado  Water 
Supply  Project,  California. 

9.  Lower  Colorado  Water  Supply 
Project,  California:  Water  service  and 
repayment  contracts  with 
nonagricultiual  users  in  California 
adjacent  to  the  Colorado  River  for  an 
aggregate  consumptive  use  of  up  to 
10,000  acre-feet  of  Colorado  River  water 
per  year  in  exchange  for  an  equivalent 
amount  of. water  to  be  pumped  into  the 
AAC  from  a  well  field  to  be  constructed 
adjacent  to  the  canal. 

10.  County  of  San  Bernardino.  SRPA. 
California:  Repayment  contract  for  a 
$29.6  million  loan. 

11.  Tohono  O'odham  Nation,  SRPA, 
Arizona:  Repayment  contract  for  a  $7.3 
million  loan  for  the  Schuk  Toak  District. 

12.  Sturges  Trust,  Supreme  Court 
Decree  in  Arizona  v.  California  and 
BCP,  Arizona:  Contract  for  delivery  of 
8,500  acre-feet  of  Colorado  River  water 
per  year  for  agricultural  use  as 
recommended  by  the  State  of  Arizona 


and  to  recognize  a  780  acre-foot  present 
perfected  right  to  the  use  of  Colorado 
River  water. 

13.  BCP,  Arizona:  Contracts  for 
additional  allocations  of  Colorado  River 
water  to  cities  located  along  the 
Colorado  River  in  Arizona  for  up  to 
15,116  acre-feet  per  year  as 
recommended  by  the  Arizona 
Department  of  Water  Resources. 

14.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area, 
Supreme  Court  Decree  in  Arizona  v. 
California,  and  BCP  in  Arizona  and 
Nevada:  Memorandum  of  Understanding 
for  delivery  of  Colorado  River  water  for 
its  Federal  Establishments'  present 
perfected  right  of  500  acre-feet  of 
diversions  annually,  and  the  Federal 
Establishments'  perfected  right  pursuant 
to  Executive  Order  No.  5125  (April  25, 
1930). 

15.  Eastern  Municipal  Water  District, 
SRPA,  California:  Repayment  contract 
for  a  $31  million  loan. 

16.  City  of  Yuma,  Gila  Project, 
Arizona:  Contract  to  add  an  additional 
point  of  diversion. 

17.  Colorado  River  Commission  of 
Nevada  and  Southern  Nevada  Water 
Authority,  BCP,  Nevada:  Final 
allocations  and  contracts  for  Nevada's 
remaining  apportionment  of  Colorado 
River  water. 

18.  The  Metropolitan  Water  District  of 
Southern  California  or  Imperial 
Irrigation  District  California: 
Construction  and  funding  contract  to 
conserve  water  along  a  portion  of  the 
AAC  in  accordance  with  Title  11  AAC 
Lining  Act  dated  November  7, 1988. 

19.  Elsinore  Valley  Municipal  Water 
District,  SRPA,  California:  Repayment 
contract  for  a  $22.3  million  loan.- 

20.  Cibola  Valley  Irrigation  and 
Drainage  District  and  Mohave  Valley 
Irrigation  and  Drainage  District,  BCP, 
Arizona:  Amendments  of  current 
contracts  for  additional  Colorado  River 
water  service  areas,  diversion  points, 
and  other  minor  changes. 

21.  Miscellaneous  present  perfected 
rights  holders,  BCP,  Arizona  and 
California:  Contracts  for  Supreme  Court 
decreed  entitlements  of  Colorado  River 
water  as  identified  in  Arizona  v. 
California,  as  supplemented  or  amended 
and  as  required  by  section  5  of  the  BCP. 

22.  Federal  EstabUshments'  present 
perfected  rights  holders:  Individual 
contracts  for  administration  of  Colorado 
River  water  entitlements  of  the 
Colorado  River,  Fort  Mojave,  Fort  Yuma, 
Quechan,  and  Cocopah  bidian  Tribes. 

23.  Yuma  County  Water  Users' 
Association,  Yuma  Project  Arizona: 
Contract  to  enable  the  Association  to 
administer  non-irrigation  water  within 
its  service  area. 


Upper  Colorado  Region:  Bureau  of 
Reclamation,  P.O.  Box  11568,  (125  South 
State  Street).  Salt  Uke  Gty,  Utah  84147. 
telephone  (801)  524-5435. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users,  Utah. 
Wyoming,  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks.  Lodge  No.  1747. 
Farmington,  New  Mexico:  Navajo 
Reservoir  water  service  contract  20 
acre-feet  per  year  for  municipal  use; 
contract  term  for  40  years,  from 
execution. 

2.  Southern  Ute  Indian  Tribe,  Animas- 
La  Plata  Project,  Colorado:  Repayment 
contract  for  26,500  acre-feet  per  year  for 
,M&I  use  and  2,600  acre-feet  per  year  for 
irrigation  use  in  I^ase  One  and  700 
acre-feet  in  Phase  Two.  Contract  terms 
to  be  consistent  with  binding  cost 
sharing  agreement  and  water  rights 
settlement  agreement  in  principle. 

^.  Ute  Mountain  Ute  Tribe,  Animas-La 
Plata  Project,  Colorado  and  New 
Mexico:  Repayment  contract  6,000  acre- 
feet  per  year  for  M&I  use  in  Colorado; 
26,400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  900  acre-feet  per  year 
for  irrigation  use  in  New  Mexico. 
Contract  terms  to  be  consistent  with 
binding  cost  sharing  agreement  and 
water  rights  settlement  agreement. 

4.  Navajo  Indian  Tribe,  Animas-La 
Plata  Project,  New  Mexico:  Repayment 
contract  for  7,600  acre-feet  per  year  for 
M&I  use. 

5.  La  Plata  Conservancy  District 
Animas-La  Plata  Project  New  Mexico: 
Repayment  contract  jor  9,900  acre-feet 
per  year  for  irrigation  use. 

6.  Uintah  Water  Conservancy  District 
Jensen  Unit  Central  Utah  Project  Utah: 
Amendatory  repayment  contract  to 
reduce  M&I  water  supply  and 
corresponding  repayment  obligation. 

7.  Vermejo  Conservancy  District 
Vermejo  Project  New  Mexico: 
Amendatory  contract  to  relieve  the 
district  of  further  repayment  obligation, 
presently  exceeding  $2  million,  pursuant 
to  Public  Law  96-550. 

8.  Weber  Basin  Water  Conservancy 
District,  Weber  Basin  Project  Utah: 
Repayment  contract  for  R&B  work  of 
selected  project  facilities. 

g.  San  Juan  Pueblo,  San  Juan-Chama 
Project  New  Mexico:  Repayment 
contract  for  up  to  5,165  acre-feet  oY 
project  water  for  irrigation  purposes. 
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la  Ctty  of  El  Pbm,  Rio  Grande 
Pro^.  Texas  and  New  Mexico; 
Amendmant  to  the  t94l  and  1962 
contracts  to  exfMnd  acreage  owned  by 
the  Gty  to  3.000  acres;  expand  tenna  of 
water  ri^tts  aasigmnoita  from  2S  years 
to  75  years;  and  allow  assignraents 
outside  City  limits  under  authority  of  the 
Public  Service  Board 

11.  Mancoa  Water  Conservancy 
District  MancQS  Profect  Colorado: 
Amendatory  contract  to  remove  contract 
restrictions  that  prevent  the  Mancos 
Water  Conservancy  District  {tan 
developing  hydropower  on  the  Mancos 
Project. 

12.  James  A.  and  Sandra ).  Stratman. 
Blue  Mesa  Reservoir,  Wayne  N. 
Aspinall  Unit  Colorado  River  Storage 
Project,  Colorado:  Water  service 
contract  for  domestic  use  of  1  acre-foot 
for  40  years. 

13.  Weber  Basin  Water  Conservancy 
District  and  Ogden  River  Water  Users,^ 
Weber  Basin  Project  Utah:  Repayment 
contract  under  safety  of  dams  program 
for  the  repair  of  Pineview  Dam. 

14.  Unitah  Water  Conservancy 
District  Vernal  Unit,  Central  Utah 
Project  Utah:  Repayment  contract  under 
safety  of  dams  program  for  the  repair  of 
Steiniaker  Dam. 

15.  The  National  Park  Service.  Bureau 
of  Land  Management  Colorado  Water 
Conaenratioa  Board.  Wayne  N.  Aspinall 
Unit  CR^,  Colorado:  Contract  for 
between  180A)0  to  74a000  acre-feet  of 
project  water  to  provide  specific  river 
flow  patterns  in  the  Gunnison  River 
through  the  ^ck  Canyon  of  the 
Gimnison  National  Monument 

Great  Plaina  Region:  Bureau  of 
Reclamation,  P.O.  Box  36000,  Federal 
Building.  3ia  North  2eth  Street  Billing, 
Montana  59107-6900,  telephone  (406) 
657-6411 

1.  Individual  irrigators,  M&l,  and 
miscellaneous  water  users.  Great  Plains 
Region:  Montana.  Wyoming.  North 
Dakota,  South  Dakota,  Colorado, 
Kansas,  Nebraska,  Oklahoma,  and 
Texas:  Temporary  (interim)  water 
service  contract  for  surplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  5-years:  long- 
term  contracts  for  similar  service  for  up 
to  1,000  acre-feet  of  water  annually. 

2.  Fort  Shaw  farigation  District  Sun 
River  Project,  Montana:  R&B  loan 
repayment  contract  up  to  $1.5  million. 

3.  Owl  Cnek  irrigation  District,  Owl 
Creek  Unit  P-SMBP,  Wyoming: 
Amendatory  water  service  contract  to 
reflect  reduced  water  supply  benefits 
beiag  received  fron  AndMir  Reservoir. 

4.  Green  Mountain  Rp servo ir, 
Colorado-Big  Thompson  fttifect 
Colorado:  Water  acrvica  contsacts; 


contract  negotiations  for  sale  of  water 
from  the  marketable  yield  to  water  users 
within  the  Colorado  River  Basin  of 
Western  Colorado. 

5.  Ritedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Water 
service  contracts;  proposed  second 
round  contract  negotiations  for  sale  of 
agricultural,  municipal,  domestic,  and 
industrial  water  from  the  regulatory 
capacity  of  Ruedi  Reservoir. 

6.  Cedar  Bluff  Irrigation  District  No.  6. 
Cedar  Bluff  Unit  P-SMBP.  Kansas: 
Repayment  contract  pending  passage  of 
congressional  legislation,  terminate  the 
Cedar  Bluff  Irrigation  District's  contract. 
The  use  of  the  District's  portion  of  the 
reservoir  storage  capacity  will  be  sold  to 
the  State  of  Kansas  for  Bsh,  wildlife,   ' 
recreation,  and  other  purposes. 

7.  Frenchman  Valley  Irrigation 
District.  Frenchman  Unit  P-SMBP, 
Nebraska:  Pending  passage  of 
congressional  legislation,  renegotiate 
District's  existing  contract  to  reduce 
payments  based  on  payment  ability  and 
reduced  water  supply. 

8.  Garrison  Diversion  Unit  P-SMBP. 
North  Dakota:  Repayment  contract; 
renegotiation  of  the  master  repayment 
contract  widi  Garrison  Diversion 
Conservancy  District  to  bring  the  terms 
in  line  with  the  Garrison  Diversion  Unit 
Reformulation  Act  of  1986.  Negotiation 
of  repayment  contracts  with  irrigators 
and  M&I  users. 

9.  Com  Creek  Irrigation  District. 
Glendo  Unit  P-SMBP.  Wyoming: 
Repayment  contract  for  10,350  acre-feet 
of  supplemental  irrigation  water  from 
Glendo  Reservoir. 

10.  East  Bench  Irrigation  District.  East 
Bench  Unit  P-SMBP.  Montana:  DftMC 
contract  for  $300,000  for  minor 
construction  work  over  a  lt)-year  period. 

11.  Glen  Elder  Irrigation  District  Glen 
Elder  Unit  P-^<BP,  Kansas: 
Negotiations  for  a  long-term  contract  for 
agricultural  water  service  from 
Waconda  Lake. 

12.  Foss  Reservoir  Master 
Conservancy  District  Washita  Basin 
Project.  Oklahoma:  Amendatory 
repayment  contract  for  remedial  work. 

13.  Arbuckle  Master  Conservancy 
District.  Arbuckle  Project.  Oklahoma: 
Contract  for  the  repayment  of  costs 
incurred  by  the  United  States  for  the 
construction  of  the  Sulphur.  Oklahoma, 
pipeline  and  pumping  plant  (if 
constructed). 

14.  Board  of  Water  Commissioners  of 
the  City  and  County  of  Denver,  the 
Colorado  River  Water  Conservation 
District  and  the  Northern  Colorado 
Water  Conservancy  District  Colorado- 
Big  Thompson  Project,  Colorado! 
Operating  ^reemant  for  substitution  of 
water  in  the  proposed  Woolford 


Mountain  (Muddy  Creek)  Reservoir  for 
Green  Mountain  Reservoir  water. 

15.  Sargent  Irrigation  District.  Middle 
Loup  Division.  P-SMBP.  Nebraska:  R&B 
loan  repayment  contract  not  to  exceed 
$2,475,000. 

16.  Chinook  Water  Users  Association. 
Milk  River  Project  Montana:  SRPA 
contract  for  loan  of  up  to  $6,000,000  for 
improvements  to  the  Association's 
water  conveyance  system. 

17.  Heart  River  Unit  Dickinson 
Subunit  P-SMBP.  North  Dakota: 
Renegotiate  water  service  Contract  Na 
I79r-1412  with  the  City  of  Dickinson. 
Existing  contract  expired  September  24. 
1989. 

18.  Malta  Irrigation  District  Malta 
Division,  Milk  River  Project.  Montana: 
R&B  contract  for  repayment  of  up  to 

$5.6oaooa 

19.  Midvale  Irrigation  District 
Riverton  Unit  P-SMBP.  Wyoming:  Long- 
term  contract  for  water  service  from 
Boysen  Reservoir. 

20.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project  Texas:  Pending  passage 
of  congressional  legislation,  negotiate 
amendatory  contract  to  increase 
irrigable  acreage  within  the  project 

21.  Palmetto  Bend  Project  Texas: 
Amendment  of  the  tripartite  contract 
among  the  United  States,  the  Lavaca- 
Navidad  River  Authority  and  the  Texas 
Water  Development  Board  to  transfer 
the  Board's  remaining  repayment 
obligation  and  interest  in  the  Palmetto 
Bend  Project  to  the  Authority. 

22.  Canadian  River  Municipal  Water 
Authority,  Canadian  River  Project 
Texas:  Amendatory  contract  to  reflect  - 
credit  for  project  lands  transferred  to 
the  National  Park  Service  under  Public 
Law  101-628  for  the  Lake  Meredith 
National  Recreation  Area. 

23.  City  of  Havre.  Milk  River  Project 
Montana:  New  long-tenn  water  ser\'ice 
contract  for  up  to  2,800  acre-feet 
annually. 

24.  Lakeview  Irrigation  District. 
Shoshone  Project  Wyoming-  New  long- 
term  water  service  contract  for  up  to 
3.200  acre-feet  of  firm  water  supply 
annually  and  up  to  11,800  acre-fieet  of 
interim  water  from  Buffalo  Bill 
Reservoir. 

25.  Hidalgo  County  Irrigation  District 
No.  6.  Texas:  SRPA  contract  for  a  25- 
year  loan  for  up  to  $5,762,400  to 
rehabilitate  the  District's  irrigation 
facilities. 

26.  City  of  Rapid  City  and  Rapid 
Valley  Water  Conservancy  District 
Rapid  Valley  Unit  P-»VfBP,  South 
Dakota:  Contract  renewal  for  up  to 
55,000  acre-feet  of  storage  capacity  m 
Pacteta  Reservok. 
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27.  Shoshone,  Heart  Mountain, 
Willwood,  and  Deaver^brigation 
Districts,  Shoshone  Project,  Wyoming: 
R&B  contract  for  a  loan  through  the  Joint 
Powers  Board,  of  up  to  $7,500,000  to 
rehabilitate  project  irrigation  facilities. 

28.  City  of  Aurora,  Fryingpan- 
Arkansas  Project,  Colorado:  Long-term 
carriage  contract  for  up  to  1,000  acre- 
feet  of  conveyance  capacity  in  the 
Fryingpan-Arkansas  Project  facilities. 

29.  Board  of  Commissioners  of  the 
City  and  County  of  Denver,  Northern 
Colorado  Water  Conservancy  District, 
Colorado  River  Water  Conservation 
District,  Colorado-Big  Thompson 
Project,  Colorado:  Operating  agreement 
for  substitution  of  Williams  Fork 
Reservoir  water  for  Green  Mountain 
Reservoir  water. 

30.  Thirty  Mile  Canal  Company, 
Nebraska:  SRPA  contract  for  a  loan  of 
$2,264,000  to  reline  the  main  canal, 
replace  open  laterals  with  buried  pipe, 
and  replace  bridges. 

31.  City  of  Estes  Park,  Colorado-Big 
Thompson  Project,  Colorado: 
Modification  of  water  service  contract 
to  change  point  of  diversion  and  other 
administrative  revisions. 

32.  City  of  Loveland,  Colorado-Big 
Thompson  Project  Colorado:  Long-term 
conveyance  contract  for  conveyance  of 
up  to  12,000  acre-feet  of  city-owned 
water  annually  through  Federal  project 
faciUties. 

33.  Belle  Fourche  Irrigation  District, 
Belle  Fourche  Unit  P-SMBP,  South 
Dakota:  Amendment  to  D&MC  contract 
to  extend  work  through  to  1995  and 
provide  an  additional  $1  million  to 
complete  the  work. 

Opportunity  for  public  participation 
and  receipt  of  comments  on  contract 
proposals  will  be  facilitated  by 
adherence  to  the  following  procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

'    3.  All  written  correspondence 
regarding  proposed  contracts  will  be 
made  avaUable  to  the  general  public 
pursuant  to  the  terms  and  procedures  of 
the  Freedom  of  Information  Act  (60  Stat. 
383),  as  amended. 

4.  Written  comments  on  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate 
Reclamation  officials  at  locations  and 
within  the  time  limits  set  forth  in  the 
advance  public  notices. 


5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract  the 
appropriate  Regional  Director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessaiy. 

Factors  which  shall  be  considered  in 
making  such  a  determination  shall 
include,  but  are  not  limited  to:  (i)  The  . 
significance  of  the  impact(s)  of  the 
modification,  and  (ii)  the  public  interest 
which  has  been  expressed  over  the 
course  of  the  negotiations.  As  a 
minimum,  the  Regional  Director  shall 
furnish  revised  contracts  to  all  parties 
who  requested  the  contract  in  response 
to  the  initial  public  notice. 

Dated:  January  16, 1992. 
J.  Auttin  Buike, 
Assistant  Commissioner. 
[FR  Doc.  92-1S64  Filed  1-22-92;  8:45  am] 


INTERNATIONAL  TRADE 
COMMISSION 

[Invwtigation  Na  731-TA-51I  (FhtaOl 

Aephfteal  OpMhalmoecopy  Leneee 
From  Japan;  Investigation 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigation. 

EFFECTIVE  DATE:  January  14, 1992. 
FON  FUfrrHER  INFONMATION  CONTACT: 

Olympia  DeRosa  Hand  (202-205-3182), 
Office  of  Investigation,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office  of 
the  Secretary  at  202-205-2000. 
SUFPLEMENTARV  INFONMATION:  On 
October  15, 1991,  the  Commission 
instituted  the  subject  investigation  and 
established  a  schedule  for  its  conduct 
(56  FR  56660).  The  Commission  is  now 
revising  its  schedule  in  the  investigation. 


The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  February  19, 1992;  the 
prehearing  conference  will  be  held  at 
the  U.S.  International  Trade 
Commission  Building  on  February  24, 
1992;  the  prehearing  staff  report  will  be 
placed  in  the  nonpublic  record  on 
February  14, 1992;  the  deadline  for  filing 
prehearing  briefs  is  February  24, 1992; 
the  hearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  on  February  26, 1992;  and  the 
deadline  for  filing  posthearing  briefs  is 
March  5, 1992. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  of  investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tarift  Act  of 
1930.  title  VII.  This  notice  is  pubhshed 
pursuant  to  1 207.20  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Dated:  January  16, 1992. 
Kraiwth  R.  Mason. 
Secretary. 

[FR  Doc.  92-1640  Filed  1-22-92;  8:4$  am] 
mama  coot  mt-n-m 


(InvMtigMona  No*.  731-TA-520  and  521 
(FhwOl 

Certain  CartMn  Steel  Butt-Weld  Pipe 
FHtlngs  From  China  and  lliaiiand; 
Inveettgatlon 

AOENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  a 
final  antfdumping  investigations. 

SUMMANV:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-520  and  521  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b])  (the  act]  to  determine  whether 
an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  ^m  China  and  Thailand  of 
certain  carbon  steel  butt-weld  pipe 
fittings,'  provided  for  in  subheading 


*  For  puipOMt  of  tbeM  inveitigationt.  certain 
carixm  tteel  Initt-weld  pipe  fittlngi  arc  deflned  ■• 
corixm  tteel  Initt-weld  pipe  httingt  having  an  tiuide 
diaineter  of  leu  than  360  millimeten  (14  inches). 

Continued 


2784 


Fadwal  RagMtar  /  VoL  57.  No.  15  /  Thursday.  January  23.  1992  /  Notices 


7307.93J0  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  further  informatioa  conceming  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general     _,, 
appUcation.  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

iWBCnvE  date:  December  24, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Haines  (202-205-0200),  Office 
of  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

supn^MBcrAiiv  information: 
Backgcound 

These  investigations  are  being 
instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  certain  carbon  steel  butt-weld  pipe 
fittings  from  China  and  Thailand  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  act  (19  U.S.C.  1673b). 
The  investigations  were  requested  in  a 
petition  filed  on  May  22, 1991,  by 
counsel  for  the  U.S.  Fittings  Group 
(USFG).» 

Participating  in  the  Investigatians  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Fedsral 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 


Lmported  in  atfaer  finished  or  unAirished  form. 
These  fanned  or  forged  p«pe  nttings  are  used  to  Joia 
sections  in  piping  systanu  where  conditions  require 
permanent  weided  connections,  as  distinguished 
from  fittings  based  on  other  fiittening  methods  (e.g.. 
threaded,  grooved,  or  bolted  fittings). 

'  The  USFC  is  an  ad  hoc  tcad*  msnriatinn 
consisting  of  five  ''f^Ttltr  ptodvcan  of  carbon 
steel  butt-weld  pipe  Btti^»  (Hac^iMy.  lac  Ladlak 
Co.,  tacA  Mills  Ifon  Worin,.lbc.:  Staal  Foijiiiv.  btti 
and  Tube  Forgings  of  America.  Inc.). 


U  Ml 


limited  diackMiKe  of  bosinese 
proprietary  infomialian  (BPi)  under  an 
administrative  protective  order  (APC^ 
and  BPI  service  list 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  final 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  ^is  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report 

The  prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  May  1, 1992,  and  a 
public  version  will  be  issued  thereafter, 
pursuant  to  §  207.21  of  the  Conunission's 
rules. 

Heering 

The  Commission  will  hold  a  hearing  in 
connection  with  these  investigations 
beginning  at  9:30  a.m.  on  May  14, 1992. 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  May  4, 1992.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  7, 1992.  at 
the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
99  201.6(b)(2).  201.13(f),  and  207.23(b)  of 
the  Commission's  rules. 

Written  sMhrnieeions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  9  207.22  of  the 
Commission's  rules.*  the  deadline  for 
filing  is  May  11, 1992.  Parties  may  also 
file  written  testimony  in  connecting  with 
their  presentation  at  the  hearing,  as 
provided  in  9  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  9  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  May  22. 1982; 
witness  testimony  aniat  be  filed  no  later 
than  three  (3)  days  befiote  the  hearing,  bi 
addition,  any  penoa  wlio  haa  not 


entered  an  appear»ice  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigations  on  or  before 
May  22, 1992.  All  written  submissions 
must  conform  with  the  provisions  of 
9  201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201  J,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authoiity:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  Vn.  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules. 

By  order  of  the  Commission. . 

Issued:  Jamiaiy  16, 1992. 
Kenneth  R.  Mason, 
Secretory. 
(FR  Doc  92-1639  Plied  1-22-92: 8:45  am) 

BHUNQ  COOC  70aO-«l-M 


[Investigation  No.  337-TA-334I 

Certain  CondenMra,  Parts  Thereof 
anci  Pioikicls  CofitaininQ  SanWt 
Including  Air  Conditioners  for 
Automolille^  Invsstigation 

agency:  U.S>  bitemational  Trade 
Commission. 

action:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

summary;  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  12, 1991,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C  1337,  on  behalf  of  Modine 
Manufacturing  Company,  1500  DeKoven 
Avenue,  Racine,  Wisconsin  53403.  A 
supplement  to  the  complaint  was  filed 
on  December  23, 1991.  The  complaint,  as 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  important  of  certain  condensers, 
parts  thereof  and  products  containing 
same  by  reason  of  alleged  infringement 
of  claims  6,  8, 9.  and  10  of  U.S.  Letters 
Patent  4.988,580.  and  that  there  exists  an 
industry  in  die  United  Stetes  as  reqoired 
by  subsection  (a)(2)  of  section  337. 
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The  complainant  requests  that  the 
Comnussion  institute  an  investigatioa 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
AOMESSES:  The  complaint,  except  fat 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  ofiicial  bosiness  hours  (&45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  room 
112.  Washington,  E>C  20438,  teh^hone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  nnrrNBi  mfcmmution  contact: 
Steven  A.  Glazer,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2577. 

Authority:  The  anthprity  for  institution  of 
this  investigation  is  contsdned  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and  ia 
S  210.12  of  the  CommiBaton't  laterim  Rules  of 
Practice  and  Procedure.  19  CFR  §  210.12. 

SCOPE  OF  investiqation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Conmiission.  on 
January  13, 1992,  Ordered  That — 

(1)  Pursuant  to  subsection  (b]  of  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  an 
investigation  be  instituted  to  detemine 
whether  there  is  a  violation  of  subsection 
(a)(1)(B)  of  section  337  in  the  importation  into 
the  United  States,  the  sale  for  importatioa  or 
the  sale  within  the  United  States  after 
importation  of  certain  condensers,  parts 
thereof  or  products  containing  same, 
including  air  conditionen  for  automobiles,  by 
reascm  of  alleged  infringement  of  daims  8, 6, 
9.  or  10  of  U.&  Letters  Patent  4,a98,S8a  «id 
whether  there  exists  an  industry  in  the 
United  States  as  re<{uired  by  aubaection  (aK2) 
ofsectioB337. 

(2)  For  the  purpose  of  die  investigation  so 
instituted,  the  following  are  hereby  named  as 
parties  upon  which  this  notice  of 
investigatioa  shall  be  served: 

(a)  Tlie  complainant  is — 

Modine  Manufacturing  Company,  1500 
DeKoven  Avenue,  Racine,  Wisconsin  53403 

(b)  The  respondents  are  the  following 
companies  aQeged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon  whidi 
the  complaint  is  to  be  served: 

Shows  Aluminum  Corporation.  0-5  BdabasM 

3-Choiiw,  Chiyoda-KH.  Tokyo.  Japan  102 
Mitsubislii  Heavy  Industries  Ltd..  2-&-1 

MaranoucU.  Qiiyoda-Ku.  Tokyo.  Japaa 
MiteubisU  Motors  Corporation,  33-6  Shiba  »- 

Chome,  Minato-Ku,  Tokyo,  Japan 
Mitsubishi  Motor  Sales  Of  America.  6400 

Katella  Avenue.  Cypress,  Ca&fomia  90630 
Mitsubishi  Heavy  Industries  America,  Inc., 

3030  East  Victoria  Street,  Rancfao 

Domingues.  CaUfomia  90221 

(c)  Steven  A.  Glazer,  Esq..  OfOoc  of  Ualair 
Import  Investigadona.  US.  Intamationai 


Trade  CoRunission.  500  E  Street.  SW.,  roam 
401K.  Washingtoa  DC  20436.  who  shall  be 
the  Commission  investigative  attorney,  party 
to  this  investigation:  and 

(3)  For  the  investigation  so  instituted.  Janet 
D.  Saxon.  Chief  Administrative  Law  Judge. 
U.S.  Intematiooal  Trade  Commission,  shall 
designate  the  presiding  Administrative  Law 
Judge. 

Responses  to  the  complaint  and  the 
Notice  of  Investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  {  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  S  S  201.16(d]  and  2ia21(a}  of  the 
Commission's  Rules  19  CFR  201.16(d) 
and  210.21(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  die 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  mdess  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  Notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  appear  and  contest  the  allegations 
of  the  complaint  and  this  notice,  and  to 
authorize  the  administrative  law  judge 
and  the  Commission,  witiioat  fortiier 
notice  to  such  respondent,  to  find  the 
facts  to  be  as  allied  in  the  complaint 
and  diis  Notice  and  to  enter  both  an 
initial  determination  and  a  final 
deteirainatian  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order,  or  both,  directed  against 
such  respondent 

Issued:  Jannaiy  13, 1992. 
By  order  of  the  Commission. 

Kenneth  R.  Mason. 

Secretary. 

(FR  Doc.  92-1942  Filed  1-22-92;  0:45  am] 

BHIMQ  COM  ?n»4t-li 

{Investigation  Na  337-TA-S2tl 

Csrtflin  Bathtubs  snd  OtlMi  BstlilnQ 
Vessels  and  Materials  Used  Therein; 
Contnilsslon  Delei  niinatlon  not  To 
Review  an  InttW  Delei  iiiliialluo 
Tenntoiatlng  the  Investigation  as  to 
One  Respcndent  on  the  Basis  of  a 
Consent  Order;  Issumce  of  Consent 
Order;  Termination  of  Investigation 

AQENCV:  U.S.  latematitRial  Trade 

Comimssitm. 

action:  Notice. 


judge's  (AIJ)  initial  determination  (ID) 
(Order  No.  8)  tenninating  the  above- 
captioned  investigation  as  to  the  last 
remaining  respondent  SWC  Industries. 
Inc.,  on  the  basis  of  a  consent  order. 
FOR  FURTMER  INFOMtATION  CONTACT: 
Katharine  M.  Jones.  Esq.,  Office  of  the 
General  Counsel  U.S.  International 
Trade  Commission.  500  E  Street,  SW.. 
Washington,  DC  20436:  telephone  202- 
205-3097. 

SUPPLEMENTARY  INFORMATION:  On 
December  9, 1991,  complainant 
American  Standard,  Inc.  and  respondent 
SWC  Industries,  Inc.  ("SWC"),  the  sole 
remaining  respondent  in  this 
investigation,  filed  a  joint  motion  to 
terminate  the  investigation  as  to  SWC 
on  the  basis  of  a  proposed  consent 
order,  consent  order  agreement,  and 
settlement  agreement.  On  December  19, 
1991.  the  presiding  ALJ  issued  an  ID 
(Order  No.  8)  terminating  the 
investigation  as  to  SWC  on  the  basis  of 
the  consent  order.  No  petitions  for 
review  or  public  comments  were  filed. 

This  action  is  taken  pursuant  to 
section  337  of  the  TariH  Act  of  1930,  as 
amended,  (19  U.S.C.  1337)  and 
Commission  interim  rules  210.53  and 
211.21,  (19  CFR  2ia53  and  211.21,  as 
amended). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  botirs 
(8:45  ajn.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington,  DC  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810. 

Issued:  January  13, 1992. 

By  order  of  tlie  Commission. 
Kenneth  R.  Massa 
Secretary. 
[FR  Doc.  92-1043  Filed  1-22-02:  &45  am] 

MUJNQ  coos  70»4>-« 


[Inv— Ugatlon  No.  TSI-TA-SZS  (FInaQI 

MInhfans  From  Japan;  Investigation 

AOENCV:  United  States  International 
Trade  Commission. 
action:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 


r.  Notice  is  hereby  given  that 
the  US.  Intematknal  TrMk 
Commission  has  detenaiaed  not  to 
review  Uie  presidinf  adaiialstietive  law 


n  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  Investigation  Na  731-TA- 
522  (Final)  tmder  section  7S8(b)  of  the 
Tariff  Act  of  1990  (19  U.S.C  1673d(b)) 
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(the  act]  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reascm  of 
imports  from  Japan  of  new  minivans, 
provided  for  in  heading  8703  or  8704  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States. 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201).  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  January  2. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brain  C.  Walters  (202-205-3198),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW..  • 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  OfHce  of  the 
Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  investigation  is  being  instituted 
as  a  result  of  an  afflrmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  minivans 
from  Japan  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  act  (19 
U.S.C.  §  1873b).  The  investigation  was 
requested  in  a  petition  filed  on  May  31, 
1991,  by  Chrysler  Corp..  Detroit.  MI, 
Ford  Motor  Co.,  Dearborn.  MI.  and 
General  Motors  Corp..  Detroit.  MI. 

Participation  in  the  investigation  and 
public  service  list  I 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
pubhcation  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
'public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  Rling  entries  of  appearance. 


U  Ml 


Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
pubhcation  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  AOP. 

Staff  report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  May  4, 1992,  and  a 
pubUc  version  will  be  issued  thereafter, 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  May  21, 1992, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  May  15. 1992. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  13, 1992. 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§S  201.6(b)(2),  201.13(f).  and  207.23(b)  of 
the  Commission's  rules. 

.Written  submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  the  deadline  for 
niing  is  May  14, 1992.  Parties  may  also 
file  written  testimony  in  connection  with 
their  presentation  at  the  hearing,  as 
provided  in  S  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  May  29. 1992; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing.  In 
addition,  any  person  who  has  not 


entered  an  appearance  as  a  party  to  the 
investigation  may  submifd  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  onor  before 
May  29. 1992.  All  written  submissions 
must  conform  with  the  provisions  of 
§  201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§  §  201.6.  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

Dated:  January  14. 1992. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[PR  Doc.  92-1641  Filed  \-Z2r^2i  8:45  am] 

BtUINO  CODE  TOSCMIMI 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31993] 

San  Joaquin  Valley  Railroad  Co.— 
Lease  and  Operation  Exemption— 
Southern  Pacific  Transportation  Co. 
and  VIsalia  Electric  Railroad  Co. 

The  San  Joaquin  Valley  Railroad  Co. 
(SJVR)  has  filed  a  notice  of  exemption  to 
lease  and  operate  certain  rail  Unes 
owned  by  Southern  Pacific 
Transportation  Company  (SP)  or  Visalia 
Electric  Railroad  Company  (VE).  and  to 
assume  trackage  rights  granted  to  SP 
over  certain  Unes  of  The 
Atchison,Topeka  and  Santa  Fe  Railway 
Company  (ATSF).  a  total  distance  of 
354.70  miles,  in  Fresno.  Tulare.  Kern, 
and  Kings  Counties.  CA.»  The  proposed 
transaction  was  expected  to  be 
consummated  on  or  after  December  31, 
1991. 

SJVR  will  lease  the  following  lines 
own  by  SP:  (1)  That  segment  of  the 
Exeter  Branch  between  milepost  206.15. 
near  Fresno,  and  milepost  308.64.  at 
Famoso;  (2)  the  Coalinga  Branch. 


■  SfVR  indicatei  that  it«  lease  will  be  "pending 
finalization  of  purchaie  agreement  *  *  *"  The 
exemption  in  this  proceeding  does  not  cover  any 
such  future  purchase  transactions. 
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between  ailepott  24IUS.  at  Ceahaa 
loBCtiaB.  and  milepoat  2aSJa  naar  Toric 
(3)  te  StratfoRd  Bnwdi.  brtwMB 
milqwat  26S.44.  at  Roaii  and  raOepost 
27148.  at  Slr^facd:  (4)  tke  Viniia 
Branch,  betwwn  maepoat  Zttm,  at 
Goshen  {nnction.  and  mikpoat  262.87.  at 
Exetn:  (5}  thoae  aegments  of  the  Cbvis 
Brandt  betiveea  attiepoat  2IML15.  near 
Fresno,  and  ailepoat  206.98.  and 
between  ssilepoat  212.50  and  milepost 
223.15.  near  Govia:  and  (6)  ttft 
Richgrova  Branch,  between  railepoat 
285.01.  at  Rkhgrove,  and  milepost 
2gai7.  at  Jovista.  SJVR  wiU  lease  VTs 
line  between  milepost  OJOO,  at  Exeter, 
and  milepost  1.13,  near  Citro  InnctioB. 

SJVR  will  assome  SFs  trackage  li^ts 
over  (1)  lliat  se^nent  of  die  Exeter 
Branch  between  mileposts  2284)5  and 
229.20,  at  Lacjac;  (2)  those  segm^its  of 
the  Gloria  Branch  between  mileposts 
99a8  and  988.67  and  (includes  switching 
rights]  between  Fresno  bitenuban 
Railway  Gompany  mileposts  OJX)  and 
5.13:  and  (3)  the  following  lines  owned 
jointly  by  SP  and  ATSF,  (i)  the  Arvin 
Branch,  between  milepost  316.80,  at 
Magunden,  and  milepost  333.55.  at 
Arvin.  and  (ii)  the  Oil  Qty  Branch, 
between  milepost  306  J4.  at  Oil  Junction, 
and  milepost  312.50,  at  Maltha.*  Finally. 
SP  is  granting  SJVR  incidental  trackage 
rights  over  a  line  between  milepost 
196.0,  near  Biola  Junction,  and  milepo^ 
316.6,  at  Magunden. 

This  proceeding  is  related  to  Finance 
Docket  No.  31994,  Kyle  Railways,  lac- 
Continuance  in  Control  Exemption — San 
Joaquin  Valley  Railroad  Co.,  wherein 
^JVR's  parent,  Kyle  Railways,  Inc.,  has 
concurrently  filed  a  verified  notice  to 
exempt  its  continuance  in  control  of 
SJVR  upon  die  letter's  becoming  a 
carrier. 

Any  comments  must  be  filed  with  the 
Gommission  and  served  on:  Fritz  R. 
Kahn,  Vemer,  liipfert  Bemhard 
McPherson  and  Hand,  suite  700,  The 
McPherson  Building,  901 15th  Street 
NW.,  Washington,  DC  20005-2301. 

This  notice  is  filed  under  49  GFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10S05(d)  may 
be  filed  at  any  time.  The  FlHng  of  a 
petition  to  revdce  wiU  not  automatically 
stay  die  transaction. 

Decided-  January  14, 1992. 


By  the  niiiilMlon  David  M.  Konacfanfc, 
OlTeekir.  Office  of  nooeedingB. 
Sidaey  L.  SbickleBd,  Jr.. 

Secretary. 

[FR  Doc  S^-lSei  Filed  1-22-02:  a-45  am] 


*  The  partiet  indicate  that  some  of  the  Uoet  Xo  be 
leased  and  operated  l^  SJVR  have  not  generated 
•uflident  reveme  freight  to  fnttify  contiimed 
operation  of  thai.  and.  Mdeaa  Ikeie  an  afgaificaiit 
improveBenta  ia  the  leaffic  maving  vnt  the  Uaaa  in 
the  near  futwe.  SfVE  will  aaak  the  CoaatiaaioB'a 
authorization  to  diacontiiiue  oparatiooa  over  auch 
lines,  cou|>led  with  reqiwet*  by  SP  and/or  VB.  a«  the 
case  aay  be,  to  atendoa  te  yiapaiaaa. 


Dockat  No.  31981] 


ExenpUon— Texas  SouVi-Eastam 
Railroad  Ca 

Temple-Inland.  Inc.  [Temple],  a 
noncanier.  has  filed  a  notice  of 
exemption  to  acquire  control  through 
stock  purchase,  of  class  QI  rail  carrier 
Texas  South-Eastem  Railroad  Gompany 
(TSR).  TSR  operates  an  approximately 
18-mile  line  between  mileposts  1±  and 
18±.  in  Angelina  Gounty,  TX. 

Temple  indirectly  controls 
nonconnecting  class  III  rail  carrier 
Sabine  River  ft  Northern  Railroad 
Gompany  (SRN).  also  operating  in 
Texas.*  Temple  will  acquire  indirect 
OHitrol  of  TSR  throng  Temple 
subsidiary  and  noncairier  Temple 
Inland  Forest  ftoducts  Gorporation 
ITlh'FJ.  TIFP  has  raitered  into  an 
agreement  to  purchase  all  of  the 
outstanding  stock  of  TSR. 

Temple  indicates  that:  (1]  The 
properties  operated  by  SRN  and  TSR 
will  not  connect  with  eadi  other  (2)  the 
acquisition  of  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  rail  carriers  with 
each  other  and  (3)  the  transaction  does 
not  involve  a  Class  I  carrier.  Therefore, 
this  transaction  involves  control  of  a 
nonconnecting  carrier  and  is  exempt 
from  die  prior  review  requirements  of  49 
U.S.G.  11343.  See  49  GFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  em{doyees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock. 
Ry.— Control— Brooklyn  Eagtem  DisL, 
360  LG.C  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10S05(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  ncrt  automatically  stay  the 
tranaactioa.  Headings  must  be  filed  with 
the  Gonaadsslon  and  served  on:  Suzanne 
M.  Te  Beau.  Weiner,  McCaffrey, 
Brodsky,  Kaplan  ft  Levin,  P.C,  suite  800, 
13S0  New  Yoik  Avenue.  NW., 
Washington.  DC  20005. 

Decided:  January  IS,  19B2. 


By  8ie  OiNiiiiiiisiuu.  DwM  \^  Konsdarik. 
Director,  Office  of  Procsedings. 
SUhwy  L.  Striddand,  fr.. 
Secretary. 

[FR  Doc  92-1SB2  Filed  l-22-«2:  B.-45  en^ 
I  CODE  7n»^>i-a 


'  Taapte  aabaidiaiy  aad  aeacaiTlei  inland 
Container  Corporation  ia  the  panent  oompany  of 
noncairier  Inland-Orange.  Inc.  which,  in  turn,  la 
SRN'ipannt 


OERARTMENT  OF  JUSTICE 
intermaHon  CoB»ctk>na  Undar  tWolaw 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.G. 
chapter  35]  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  following 
information: 
(1)  The  title  of  the  form/collection: 
[2]  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract 

(5]  An  estimate  of  the  total  number  of 
respondents  and  the  amoont  of  time 
estimated  for  an  average  respondent  to 
respond: 

(6)  An  estimate  of  the  total  public 
burden  (in  hours]  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Ms.  Lin  Liu  on  (202)  396- 
7340  and  to  the  Department  of  justice's 
Clearance  Officer.  Mr.  Lewis  Arnold,  on 
(202)  514-4305.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DOJ  Clearance  Officer 
of  your  intent  as  soon  as  possible. 
Written  comments  regarding  the  burden 
estiaiate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  and  to  Mr.  Lewis 
Arnold,  DC^  Clearance  Officer,  SPS/ 
JMD/50S1  CAB.  De>artment  of  Justice, 
Washington.  DC  20530. 
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Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Certification  of  Identity. 

(2)  DO]-361,  Justice  Management 
Division. 

(3)  On  occasion. 

(4)  Individuals  or  households,  state  or 
local  governments,  farms,  businesses  or 
other  for-profit.  Federal  agencies  or 
employees,  non-profit  institutions,  small 
businesses  or  organizations.  This  form  is 
used  to  identify  individuals  requesting 
certain  data  under  the  Privacy  Act. 
Without  this  form  an  individual  can  not 
obtain  the  information  requested. 

(5)  41,000  annual  responses  at  1  hour 
per  response. 

(6)  41,000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Department  of  Justice  Procurement 
Blanket  Clearance. 

(2]  None,  Justice  Management 
Division. 

(3)  On  occasion. 

(4)  Business  or  other  for-profit,  non- 
profit institutions,  small  businesses  or 
organizations.  46  CFR  requires 
contractors  to  submit  data  in  response 
to  solicitation  requirements.  These 
representations  and  certifications 
pertain  to  the  contractor's  business 
status  and  eligibility  for  contract 
awards. 

(5)  3,000  annual  responses  at  20  hours 
per  response. 

(6)  60,000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

Public  comment  on  these  items  is 
encouraged. 
Le%vi8  Arnold, 

Department  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  92-1554  Filed  1-22-02;  8:45  am) 

■tUmO  COOe  441(M»-IL 


Drug  Enforcement  Administration 
[Docket  No.  91-21] 

Liberty  Discount  Drugs,  Inc.;  Granting 
Application  for  Registration 

On  May  15, 1991,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEAj  issued  an  Order 
to  Show  Cause  to  Liberty  Discount 
Diugs,  Inc.  (Respondent)  proposing  to 
deny  its  application,  executed  on 
January  31, 1990,  for  registration  as  a 
retail  pharmacy  under  21  U.S.C.  823(f). 
The  Order  to  Show  Cause  alleged  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(f). 


Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Detroit,  Michigan  on  September  25, 1991. 
On  November  13, 1991,  Judge  Tenney 
issued  his  opinion  and  recommended 
ruling,  findings  of  fact,  conclusions  of 
law  and  decision.  No  exceptions  were 
filed  to  Judge  Tenney's  opinion  and 
recommended  ruling,  and  on  December 
5. 1991,  the  record  was  transmitted  to 
the  Administrator.  The  Administrator 
has  considered  the  record  in  its  entirety 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  in  this  matter 
based  upon  the  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

Respondent  pharmacy  previously 
possessed  DEA  Certificate  of 
Registration,.BL0809523.  On  July  22, 
1988,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  issued  an  Order  to  Show 
Cause  proposing  to  revoke  that 
Certificate  of  Registration  alleging  that 
the  continued  registration  of  the 
pharmacy  would  be  inconsistent  with 
the  public  interest.  Following  a  hearing 
held  by  Administrative  Law  Judge  Mary 
Ellen  Bittner,  the  then-Administrator 
revoked  the  Respondent's  DEA 
registration  effective  August  17, 1989. 
See,  Liberty  Discount  Drugs,  Inc.,  Docket 
No.  8&-73,  54  FR  30116  (1989).  The  then- 
Administrator  concluded  that  "from  the 
pattern  of  dispensing  in  this  case. 
Respondent  knew  or  should  have  known 
that  the  cough  syrup  he  dispensed  was 
being  obtained  for  other  than  legitimate 
medical  purposes." 

The  Administrative  Law  Judge 
concluded  that  the  previous 
Administrator's  decision  in  regard  to 
Respondent  is  res  judicata  for  purposes 
of  this  proceeding.  The  then- 
Administrator's  determination  of  the 
facts  relating  to  the  previous  revocation 
of  the  Respondent's  DEA  registration  is 
conclusive,  and  accordingly,  the 
Administrator  hereby  adopts  the  above- 
referenced  final  order  in  its  entirety. 

In  this  proceeding,  no  new  allegations 
of  improper  handling  of  controlled 
substances  were  introduced.  As  a  result 
the  critical  issue  is  whether  the 
circimistances,  which  existed  at  the  time 
of  the  prior  proceeding,  have  changed 
sufficienUy  to  support  a  conclusion  that 
Respondent's  registration  is  now  in  the 
public  interest. 

The  Govenunent  contends  that  the 
circumstances  leading  to  the  previoas 
revocation  of  Respondent's  DEA 


registration  persist,  and  that  the 
attitudes  of  George  Esho,  the  owner  and 
pharmacist  of  Respondent,  have  not 
changed.  In  support  of  this  contention, 
the  Government  cities  Respondent's 
current  application  for  registration 
wherein  Mr.  Esho  stated  that  he, 
"believes  that  Judge  Bittner,  in  all  due 
respect,  erred  in  finding  a  violation  of  21 
U.S.C.  829(c)  based  upon  'excessive' 
distributions  of  a  nonprescription 
substance."  George  Esho  contends  that 
he  has  learned  his  lesson  and  asserts 
that  the  revocation  of  Respondent's  DEA 
registration  for  a  period  of  two  years  is 
sidficient  corrective  action. 

The  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest.  Pursuant  to  21  U.S.C. 
823(f),  "(i)n  determining  the  public 
interest,  the  following  factors  will  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  local  laws  relating  to  controlled 
substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety." 

It  is  well  established  that  these 
factors  are  to  be  considered  in  the 
disjunctive,  i.e.,  the  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
See.  Henry  J.  Schwarz,  Jr.,  MJ3.,  Docket 
No.  88-42,  54  FR  16422  (1989);  Neveille 
H.  Williams,  D.D.S.,  Docket  No.  87-47. 
53  FR  23465  (1988);  David  E.  Trawick, 
D.D.S.,  Docket  No.  86-69,  53  FR  5326 
(1988). 

In  this  proceeding  factors  two,  four 
and  five  apply.  Respondent  has  had  a 
DEA  registration  revoked  in  the  past. 
Respondent  violated  21  CFR  1306.32(b], 
several  times  by  dispensing  more  than 
four  ounces  of- codeine-based  syrup  to 
the  same  individual  within  a  48  hour 
period.  Pursuant  to  this  regidation. 
Schedule  V  controlled  substances  may 
be  dispensed,  subject  to  certain 
conditions,  without  a  prescription  from  a 
physician.  In  addition.  Respondent's 
overall  dispensing  practice  involving 
codeine-based  cough  syrup  violated  21 
U.S.C.  829(c)'8  requirement  that  all 
Schedule  V  controlled  substances  must 
be  dispensed  for  a  legitimate  medical 


UMI 
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purpose.  During  the  relevant  time 
period,  the  average  pharmacy  in 
Michigan  dispensed  only  14  four  ounce 
bottles  of  codeine-based  cough 
preparations  per  month,  while 
Respondent  (hspensed  an  average  of  341 
botUes  per  month. 

The  Administrative  Law  Judge  found 
that  George  Esho  credibly  testified  that 
he  has  learned  his  lesson  from  the 
previous  proceeding,  and  that  he  is  now 
aware  that  he  must  determine  whether  a 
Schedule  V  cough  preparation  is  being 
sought  by  a  customer  for  a  legitimate 
medical  purpose. 

Judge  Tenney  concluded  that 
unqualified  registration  is  not  yet  fully 
consistent  with  the  pubUc  interest.  The 
sheer  volume  of  codeine-based  cough 
preparations  dispensed  by  Respondent 
pharmacy  indicated  obvious  abuse. 
However,  Judge  Tenney  concluded  that 
Respondent  should  be  registered  with 
DEA.  Accordingly,  Judge  Tenney 
recommended  that  the  Administrator 
grant  Respondent's  application  for  DEA 
registration  subject  to  the  condition  that 
for  one  year  thereafter,  Respondent 
shall  not  be  permitted  to  dispense  any 
Schedule  V  controlled  substance 
without  a  prescription  &om  a  physician. 

The  Administrator  adopts  the  opinion 
and  recommended  ruling,  findings  of      g 
fact,  conclusions  of  law  and  decision  of 
the  Administrayve  Law  Judge  with  one 
exception.  The  Administrator  does  not 
adopt  Judge  Tenney's  statement  that, 
"the  Administrator  need  not  exact  a  full 
measure  of  retribution  available  in  each 
case."  The  Administrator's  role  in 
granting  registration  is  not  to  punish,  but 
to  assure  that  the  registrant  will 
faithfully  discharge  his  duties  consistent 
with  the  public  interest. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  28  CFR  0.100(b). 
hereby  orders  that  the  application  for 
registration,  executed  on  January  31, 
1990,  by  Liberty  Discount  Drugs,  Inc.,  be, 
and  it  hereby  is,  granted  subject  to  the 
condition  that  for  one  year,  the 
pharmacy  shall  not  dispense  any 
Schedule  V  controlled  substance 
without  a  prescription  from  a  physician. 
This  order  is  effective  January  23, 1992. 

Dated:  January  IS,  1992. 
Robert  C  Boaner. 

Administrator  of  Drug  Enforcement 
[FR  Doc.  82-1572  PUed  1-22-92;  8:45  am] 
BNJJNa  OOOC  4410-OMI 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-2M76] 

K.T.  Swaaey  a/li/a/  Qiddings  &  Lewis, 
Soion,  OH;  Amended  Certification 
Regarding  Eligiliility  To  Apply  for 
Worlter  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
7, 1991,  applicable  to  all  workers  of  KT. 
Swasey,  Solon,  Ohio.  The  notice  was 
published  in  the  Federal  Register  on 
June  21, 1991  (56  FR  28576). 

New  information  received  by  the 
Department  indicates  that  K.T.  Swasey 
was  sold  on  October  31, 1991  to 
Giddings  &  Lewis.  The  Solon  facility 
continues  to  produce  the  same  product 
with  the  same  work  force  and  to  the 
same  customers.  Accordingly,  the 
Department  is  amending  the  subject 
certification  by  indicating  the  new  name 
of  Giddings  &  Lewis. 

The  amended  notice  applicable  to 
TA-W-25.676  is  hereby  issued  as 
follows: 

All  workers  of  K.T.  Swasey  also  known  as 
(a/k/a)  Giddings  &  Lewis,  Solon  Ohio  who 
became  totally  or  partially  separated  from 
employment  on  or  after  April  4, 1990  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  14th  day  of 
January  1992. 

Marvin  M.  Fooks, 

Director  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  91-1607  Filed  1-22-02:  8:45  am] 

MLUNO  CODE  4S10-10-M 


[TA-W-2$.67S] 

Ll2  Ann  Manufacturing  Co^  a  Division 
of  Jerell,  Inc^  New  Braunfels,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Ad|ustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a 
Certificafion  of  Eligibility  to  Apply  for 
Woricer  Adjustment  Assistance  on  Jime 
19, 1991,  applicable  to  all  workers  of  Liz 
Ann  Manufacturing  Company,  New 
Braunfels,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
June  28, 1991  (56  FR  29718). 

At  the  request  of  the  R^onal  Office, 
the  Department  reviewed  the  subject 
certification.  Hie  Investigation  files 


show  that  the  subject  firm  is  a  division 
of  Jerell,  Inc.  Other  findings  show  that 
the  name  used  to  report  wages  paid  and 
taxes  as  well  as  the  employer  ID  number 
is  Jerell,  Inc.  The  notice,  therefore,  is 
amended  to  properly  reflect  this  finding. 

The  amended  notice  applicable  to 
TA-W-25.678  is  hereby  issued  as 
follows: 

All  workers  of  Liz  Ann  Manufacturing 
Company,  a  division  of  Jerell,  Inc..  New 
Braunfels,  Texas  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  3. 1990  and  before  September  30, 
1990  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC  this  14th  day  of 
)onuary  1992. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  92-1606  Filed  1-22-92:  ft4S  am] 

BtLUNQ  COOC  4(10-10-11 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

INotice  92-03] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

AOENCV:  National  Aeronautics  and 
Space  Administration, 
ACTION:  Notice  of  meeting. 

SUMMARV:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  Aeronautici 
Advisory  Committee,  High-Speed 
Rotorcraft  Technology  Task  Force. 

DATES:  February  20, 1992. 8  a.m.  to  4:30 
p.m. 

ADONCSSCt:  AOantic  Research 
Corporation,  suite  700,  Staff  Room,  600 
Maryland  Avenue  SW.,  Washington,  DC 
20024. 

TOR  nmTHBI  INTOMNATION  CONTACT: 
Mr.  George  Unger,  OfiSce  of  Aeronautics 
and  Space  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202/453-542a 
su^PLEMerrARV  intonmation:  The 
NAC  Aeronautics  Advisory  Committee 
(AAC)  was  estabUshed  to  provide 
overall  guidance  to  the  Office  of 
Aeronautics  and  Space  Technology 
(OAST)  on  aeronautics  research  and 
technology  activities.  Special  task  forces 
are  formed  to  address  specific  topics. 
The  High-Speed  Rotorcraft  Technology 
Task  Force,  chaired  by  Mr.  Stan  Martin. 
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is  composed  of  nine  members.  The 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room 
(approximately  20  persons  including  the 
task  force  members  and  other 
participants). 

Type  of  Meeting 

Open. 

Agenda 

February  20. 1992 

8  a.m. — Opening  Remarks. 
8:15  a.m.— Update  of  NASA's 

Reorganization  and  Budget  Outlook. 
8:45  a.m. — Review  of  Final  Report 

Draft  Chapters. 
1  p.m. — Group  Discussion  of  Final 

Report. 
4:30  p.m. — Adjourn. 

Dated:  January  10. 1992. 
John  W.  Gaff. 

Advisory  Commitiee  Managemeat  Officer, 

National  Aeronautics  and  Space 

Administration. 

[PR  Doc.  92-1614  Filed  1-22-92;  445  am] 
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NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POLICY 

Meetings 

action:  Notice  of  meeting.     I 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  86  Stat.  770)  notice  is 
hereby  given  of  a  pubUc  meeting  to  be 
held  in  the  Cypress  Room  of  Disney's 
Village  Resort  Conference  Center.  1 
Club  Lake  Drive,  Lake  Buena  Vista, 
Florida. 

DATES:  I 

Thursday,  February  20, 1992, 8:30  a.m.- 

12  p.m. 
Friday,  February  21. 1992,  8:30  a.m.-12 

p.m. 

STATUS:  The  meeting  is  to  be  open  to  the 

public. 

MATTEMS  TO  BE  DISCUSSED:  The  purpose 

of  this  public  meeting  is  to  enable  the 

Conunission  members  to  discuss 

progress  on  the  research  agenda,  future 

research,  and  budget  and  administrative 

matters. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  C.  McQuown,  Director, 

National  Commission  for  Employment 

Policy.  1522  K  Street,  NW.,  suite  300, 

Washington,  DC  20005,  (202)  724-1545. 

SUPPLEMENTARY  INFORMATION:  The 

National  Commission  for  Employment 
Policy  was  established  pursuant  to  title 
IV-F  of  the  Job  Training  Partnership  Act 
(Pub.  L  97-300).  The  Act  charges  the 
Comoiission  with  the  broad  i 


responsibility  of  advising  the  President, 
and  the  Congress  on  national 
employment  issues. 

The  meeting  will  be  open  to  the 
public.  Handicapped  individuals 
wishing  to  attend  should  contact  the 
Conunission  so  that  appropriate 
accommodations  can  be  made. 

Anyone  wishing  to  submit  comments 
prior  to  the  meeting,  should  do  so  by 
February  12,  and  they  will  be  included 
in  the  record.  Minutes  of  the  meeting 
will  be  available  for  public  inspection  at 
the  Commission's  headquarters,  1522  K 
Street,  NW.,  suite  300,  Washingtoa  DC 
20005. 

Signed  at  Washington.  DC,  this  ISth  day  of 
January  1992. 

Carol  J.  Romero, 

Deputy  Director,  National  Commission  for 
Employment  Policy. 

|FR  Doc.  92-1608  Filed  1-22-92:  8:45  am] 
BILUNQ  CODE  4S10-23-H 


NATIONAL  SCIENCE  FOUNDATION 

Academic  Research  Infrastructure 
Program;  Avalial>imy  of  Program 
Announcement 

This  is  to  announce  the  availability  of 
the  Program  Aimouncement  and 
Guidelines  for  Academic  Research 
Infrastructure  (NSF  91-140). 

You  can  obtain  a  copy  of  this 
document  by  sending  an  E-Mail  request 
to  STIS  (NSF's  Science  and  Technology 
Information  System).  Send  yourrequest 
to  "8tisserv@nsf.gov"  (Internet)  or 
"8tisserv@NSF'  (BITNET).  The 
"Subject;"  line  will  be  ignored.  Put  the 
following  commands  in  the  text  of  the 
message: 

Request:  stis 
Topic:  NSF91140 
Request:  end 

If  you  cannot  send  E-Mai!  to  Internet 
or  BITNET  addresses,  you  may  request 
a  printed  copy  of  the  document  by 
calling  the  Forms  and  PubUcation  Unit, 
202-357-7861  or  writing:  Forms  and 
Publications  Unit,  Room  232,  National 
Science  Foundation,  Washington,  DC 
20550. 

Dated:  January  17, 1992. 

Nathaniel  Pitts. 

Director,  Office  of  Science  and  Technology 
Infrastructure. 

[FR  Doc  92-1668  Filed  1-22-92;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Atmormai  Occurrence  Report;  Section 
208  Report  Submitted  to  the  Congress 

Notice  18  hereby  given  that  pursuant 
to  the  requirements  of  section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  .Nuclear  Regulatory 
Commission  (NRC)  has  pubHshed  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG-0090,  Vol.  14,  No.  3). 

Under  the  Energy  Reorganization  Act 
of  1974,  which  created  the  NRC,  an 
abnormal  occurrence  is  defined  as  "an 
unscheduled  incident  or  event  that  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  public 
health  or  safety."  The  NRC  has  made  a 
determination,  based  on  criteria 
published  in  the  Federal  Register  (42  FR 
10950>on  February  24, 1977,  that  events 
involving  an  actual  loss  or  significant 
reduction  in  the  degree  of  protection 
against  radioactive  properties  of  source, 
special  nuclear,  and  by-product  material 
are  abnormal  occurrences. 

The  report  to  Congress  is  for  the  third 
calendar  quarter  of  1991.  The  rejjort 
identifies  the  occurrences  or  events  that 
the  Commission  determined  to  be 
significant  and  reportable;  the  remedial 
actions  that  are  undertaken  are  also 
described. 

The  report  discusses  two  abnorinal 
occurrences  at  NRC-1  licensed  facilities, 
neither  involving  a  nuclear  power  plant 
One  involved  radiation  exposures  to 
members  of  the  pubhc  from  a  lost 
radioactive  source  and  the  other 
involved  a  medical  diagnostic 
misadministration.  The  Agreement 
States  reported  no  abnormal 
occurrences.  The  report  also  contains 
information  that  updates  some 
previously  reported  abnormal 
occurrences. 

A  copy  of  the  report  is  available  for 
inspection  or  copying  for  a  fee  in  the 
NRC  Pubhc  Document  Room.  2120  L 
Street  (Lower  Level),  N\N„  Washington 
DC  or  at  any  of  the  nuclear  power  plant 
Local  Pubhc  Document  Rooms 
throughout  the  country. 

Copies  of  NUREG-0090,  Vol.  14,  No.  3 
(or  any  of  the  previous  reports  in  this 
series),  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7082. 
A  year's  subscription  to  the  NUREG- 
0090  series  pubUcation,  which  consists 
of  four  issues,  is  also  available. 

Copies  of  the  report  may  also  be 
purchased  from  the  National  Technical 
Information  Service,  U.S.  Department  of 
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Commerce.  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

Dated  at  Rockville,  MD  this  leth  day  of 
January  1992. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc  92-1615  Filed  1-22-92;  8:45  am] 
MLUNQ  CODE  7SM>-01-M 


Baltimore  Gas  and  Electric  Co. 
[Docket  Not.  50-317  and  50-318] 

Environmental  Assessment  and 
Rnding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
■  from  certain  requirements  of  10  CFR 
part  50,  appendix  J,  Paragraphs  III.D.2 
and  III.D.3,  Type  B  Tests  and  Type  C 
Tests,  to  the  Baltimore  Gas  and  Electric 
Company  (BG&E/licensee)  for  the 
Calvert  Cliffs  Nuclear  Power  Plant,  Unit 
Nos.  1  and  2,  located  at  the  licensee's 
site  in  Calvert  County,  Maryland. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  licensee  would  be  exempt  from 
the  requirements  of  10  CFR  part  50, 
Paragraphs  III.D.2  and  III.D.3,  to  the 
extent  that  an  extension  would  be 
allowed  for  performing  Type  B  and  C 
local  leak  rate  tests  (LLRT)  on 
penetration  and  containment  isolation 
valves  which  are  currently  required  to 
be  tested  at  intervals  no  greater  than  2 
years.  This  requested  extension  would 
allow  Type  B  and  C  LLRT  to  be 
performed  at  intervals  no  greater  than 
30  months. 

The  exemption  is  responsive  to  the 
licensee's  application  for  exemption 
dated  November  27, 1991. 

The  Need  for  the  Proposed  Action 

The  requirements  of  10  CFR  part  50, 
appendix  ),  paragraphs  III.D.2  and 
III.D.3,  indicate  that  Type  B  and  C  LLRT 
shall  be  performed  during  each  reactor 
shutdown  for  refueling  at  intervals  no 
greater  than  2  years.  However,  in  order 
to  conform  with  the  regulations,  the 
licensee  would  have  to  enter  a  forced 
outage  at  Calvert  Cliffs  Unit  1  on 
February  28, 1992,  although  the  next 
refueling  outage  is  scheduled  to  begin  on 
March  6, 1992. 

The  NRC  sta^  has  recognized  that  the 
regulations  do  not  accommodate  longer 
fuel  cycles,  such  as  the  24-month  fuel 
cycle  currently  in  use  at  Calvert  Cliffs, 
Units  1  and  2.  Consequently,  the  NRC 
staff  has  issued  Generic  Letter  (GL)  91- 
04  which  provides  guidance  to  licensees 


on  how  to  prepare  requests  for 
exemption  to  the  requirements  of 
appendix ). 

The  proposed  exemption  represents  a 
B-month  maximum  extension  to  the 
Type  B  and  C  LLRT  interval  currently 
required  by  10  CFR  part  50,  appendix  J. 
for  containment  penetrations  and 
isolation  valves.  The  proposed 
exemption  would  allow  the  licensee  to 
perform  the  Type  B  and  C  LLRT  on 
containment  penetrations  and  isolation 
valves  during  the  scheduled  refueling 
outages  for  Calvert  Cliffs,  Units  1  and  2, 
and  therefore  avoid  additional  forced 
outages. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  will  not 
change  plant  equipment,  operation  or 
procedures,  and  does  not  adversely 
affect  either  the  probability  or  the 
consequences  of  any  accident  at  this 
facility.  The  exemption  does  not  affect 
radiological  eflluents  from  the  facility  or 
the  radiation  levels  at  the  facility.  The 
licensee  has  provided  the  results  of 
previous  LLRT  performed  at  Calvert 
Cliffs,  Units  1  and  2,  and  details  relating 
to  the  methodology  used  in 
extrapolating  the  previous  LLRT  data  to 
the  proposed  30-month  intervals.  The 
requested  exemption  is  also  based  on 
reducing  the  allowed  combined  leakage 
rate  limit  to  increase  the  margin  by  25 
percent.  The  NRC  staff  has  determined 
that  these  actions  are  consistent  with 
the  guidance  provided  in  GL  91-04  and 
that  the  containment  leakage  rate  would 
be  maintained  within  acceptable  limits 
with  the  LLRT  interval  increased  to  a 
maximum  of  30  months.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

The  proposed  exemption  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  enviroimiental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
require  rigid  compliance  %vith  the 
requirements  of  10  CFR  part  50. 
appendix ),  Paragraphs  III.D.2  and 
III.D.3.  for  performing  the  LLRT  on  Type 
B  and  C  containment  penetrations  and 


isolation  valves.  Such  action  would  not 
enhance  the  protection  of  the 
environment. 

Alternative  Use  of  Resource 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  of 
the  Calvert  Cliffs  Nuclear  Power  Plant. 
Units  Nos.  1  and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Findings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
November  27, 1991.  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington.  DC, 
and  at  the  Calvert  County  Library, 
Prince  Frederick,  Maryland. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  January  1992. 

For  the  Nuclear  Regulatory  Commission. 
Roliert  A.  Capra, 

Director,  Project  Directorate  1-1,  Division  of 
Reactor  Projects— 1/ II,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc  92-1616  Filed  1-22-92:  8:45  am) 
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(Dockal  Na  50-220] 

Niagara  Moliawtc  Power  Corp^  Notice 
of  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  extension  to 
two  exemptions  from  certain 
requirements  of  10  CFR  part  50, 
appendix ),  to  Niagara  Mohawk  Power 
Corporation  (the  licensee)  for  Nine  Mile 
Point  Nuclear  Station  Unit  No.  1,  located 
at  the  licensee's  site  in  Oswego  County. 
New  York. 

EnviitHimental  Assessment 

Identification  of  Proposed  Action 

By  letter  dated  December  12, 1991.  the 
licensee  requested  extensions  for  two 
schedular  exemptions  previously 
granted  pursuant  to  10  CFR  S0.12(a)  from 
the  requirements  of  10  CFR  Part  5a 
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Appendix  J,  regarding  (1)  leak  testing  of 
the  emergency  condenser  condensate 
return  line  valves  39-03,  -04,  -05,  and 
-06;  (2)  leak  testing  of  the  shutdowm 
cooling  system  isolation  valves  38-01, 
-02,  -12,  and  -13:  and  (3)  that  the  leakage 
of  these  valves  be  included  in  the  0.60 
La  acceptance  criteria  for  Type  B  and  C 
tests.  The  previously  granted 
exemptions  were  issued  by  letters  dated 
October  17. 1988,  and  August  29, 1989. 
Both  of  these  previously  granted 
schedular  exemptions  are  valid  until 
startup  from  the  next  (1992)  refueling 
outage.  The  licensee  has  requested  that 
the  proposed  extensions  be  valid  until 
startup  from  the  1994  refueling  outage. 

The  exemptions  issued  on  October  17, 
1988,  and  August  29, 1989,  were 
requested  and  granted  after  the  NRC 
stafif  determined  that  although  the 
subject  valves  were  required  to  be  leak 
tested  in  accordance  with  the 
requirements  of  10  CFR  part  50, 
appendix  },  additional  time  was  required 
to  perform  the  modifications  required  to 
perform  the  leak  testing  and  to  possibly 
obtain  and  install  replacement  valves. 
At  the  time  these  exemptions  were 
issued,  the  licensee  anticipated  that  the 
required  modifications  would  be 
performed  during  the  next  (1992) 
refueling  outage.  However,  the  licensee 
has  recently  revised  its  plans  for  the 
1992  and  1994  refueling  outages.  The 
hcensee  states  that  during  the  1992 
refueling  outage,  it  will  emphasize 
electrical  work  and  that  during  the  1994 
refueling  outage,  it  will  emphasize 
mechanical  work.  The  licensee  further 
states  that  by  emphasizing  the  different 
types  of  activities  during  these  refueling 
outages,  the  complexity  of  both  outages 
will  be  reduced  thereby  reducing  the 
potential  for  human  errors.  Additionally, 
the  1994  refueling  outage  is  expected  to 
include  a  chemical  decontamination  of 
the  reactor  coolant  system  which  is 
expected  to  reduce  the  occupational 
exposures  associated  with  the  appendix 
I  modifications  by  approximately  100 
person-rem.  Such  a  decontamination  is 
not  planned  for  the  1992  refueling 
outage.  Therefore,  the  licensee  has 
'  proposed  to  delay  these  appendix ) 
modifications  imtil  the  1994  refueling 
outage  and  has  requested  that  the 
previously-approved  exemptions  be 
extended  until  startup  from  the  1994 
outage.  i 

The  Need  for  the  Proposed  Action 

The  proposed  extension  to  the 
previously  granted  schedule 
exemptions  is  required  to  permit  the 
licensee  to  startup  and  operate  the  plant 
following  the  next  (1992)  refueling 
outage.  Delaying  the  required 
modifications  until  the  1994  refueling 


outage  is  expected  to  reduce  the 
occupational  expostues  associated  with 
the  required  modifications  by 
approximately  100  person-rem.  Without 
this  extension  to  the  previously-granted 
schedular  exemptions,  restart  and 
operation  of  this  plant  after  its  1992 
refueling  outage  would  be  delayed  until 
the  necessary  modifications  and  testing 
were  completed. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  extension  to  the 
previously-granted  exemption  would 
allow  the  licensee  to  continue  to  operate 
the  plant  until  the  emergency  condenser 
condensate  return  line  valves  and  the 
shutdown  cooling  isolation  valves  are 
modified  during  the  1994  refueling 
outage  so  that  these  valves  can  be  leak 
tested  in  accordance  with  the 
requirements  of  10  CFR  part  50. 
appendix  ]. 

The  environmental  effects  of  a  design 
basis  loss-of-coolant  accident  involving 
emergency  consdenser  tubing  with  the 
condensate  return  line  valves  leaking 
excess  of  the  Appendix )  limits  were 
evaluated  in  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  (53  FR  37376)  issued 
in  conjunction  with  the  October  17. 1988, 
exemption.  That  assessment  concluded 
that  there  would  be  no  significant 
radiological  or  non-radiological 
eoviromnental  impacts  associated  with 
the  October  17, 1988,  exemption. 
Likewise,  the  environmental  effects  of 
leakage  past  the  shutdown  cooling 
system  isolation  valves  in  excess  of  the 
appendix  J  limits  (during  normal 
operation,  shutdown,  and  accident 
conditions]  were  evaluated  in  the 
Enviroiunental  Assessment  and  Finding 
of  No  Significant  Impact  (54  FR  28279) 
issued  in  conjunction  with  the  August 
29. 1989,  exemption.  That  assessment 
also  concluded  that  there  would  be  no 
significant  radiological  or  non- 
radiological  environmental  impacts 
associated  with  the  August  29, 1989, 
exemption.  The  proposed  extensions  of 
these  exemptions  will  not  change  the 
environmental  effects  (determined  to  be 
not  significant]  of  excessive  leakage 
past  these  valves.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  or  non- 
radiological  environmental  impacts 
associated  with  the  proposed  extensions 
to  these  exemptions. 

Alternative  to  the  Proposed  Action 

The  NRC  staff  has  concluded  that 
there  is  no  measurable  impact 
associated  with  the  proposed  extension 
of  these  exemptions.  Therefore, 
alternatives  to  the  proposed  extension 


of  these  exemptions  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  extension  of  these 
exemptions.  Such  action  would  not 
reduce  environmental  impacts  of  the 
Nine  MUe  Point  Nuclear  Station  Unit  No. 
1  operations  and  would  result  in 
unwarranted  delays  in  plant  startup  and 
operation. 

Alternative  Use  of  Resources 

These  actions  associated  with  the 
granting  of  the  proposed  extension  to 
these  exemptions  as  detailed  above  do 
not  involve  the  use  of  resources  not 
previously  considered  in  connection 
with  the  "Final  Environmental 
Statement  Related  to  Operation  of  Nine 
Mile  Point  Nuclear  Station,  Unit  No.  1." 
dated  January  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  Ucensee's 
submittal  that  supports  the  proposed 
extensions  to  these  exemptions^ 
discussed  above.  The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact  , 
statement  for  the  proposed  extension  to 
these  exemptions. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the  extension 
to  these  exemptions  as  listed  herein, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street,  NW.,  Washington, 
DC  20555.  and  at  the  Penfield  Library, 
State  University  College,  Oswego,  New 
York  1312a 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  January  1992. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director,  Project  Directorate  I-l,  Division  of 
Reactor  Projects— l/ll  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  92-1617  Filed  1-22-92;  8:45  am] 
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Advisory  Comwittes  on  Reactor 
Safaguards,  Sobcommtttea  on 
Advanced  BoHIng  Water  Reactors; 
Revisad  Meeting 

A  portion  of  the  ACRS  Subcommittee 
meeting  on  Advanced  Boiling  Water 
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Reactors  scheduled  tor  January  23-24. 
1992  will  be  closed  to  discuss 
Proprietary  Information  (5  U^.C 
552b(c)(4)).  All  other  items  pertaining  to 
this  meeting  remain  the  same  as 
published  previously  in  the  Federal 
Register  on  Tuesday,  December  24. 1991 
(56  FR  66654). 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  member,  Dr.  Medhat  M.  El-Zeftawy 
(telephone  301/492-9901)  between  7:30 
ajn.  and  4:15  pjn.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  eta, 
that  may  have  occurred. 

Dated:  |anuary  IS,  1992. 
Gary  R.  Quittsdireiber, 

Chief,  Nudear  Reactors  Branch. 

[FR  Doc.  92-1618  Filed  1-22-82;  8:45  am] 
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Advisory  CommittM  on  Reactor 
Safeguard*  (ACRS)  and  Advisory 
Commtttee  on  Nuclear  Waste  (ACNW); 
Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  fiill 
Committee,  of  the  ACNW,  and  the 
ACNVf  Woridng  Gnnips  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  that  have 
been  scheduled  and  meetings  diat  have 
been  postponed  or  cancelled  since  the 
last  list  of  proposed  meetings  was 
published  December  27, 1991  (56  FR 
67106).  Those  meetings  that  are  firmly 
scheduled  have  had.  or  will  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  die  meeting.  It  is 
expected  that  sessions  of  ACRS  full 
Committee  and  ACNW  meetmgs 
designated  by  an  asterisk  (*)  will  be 
closed  in  whole  or  in  part  to  the  public 
ACRS  full  Committee  and  ACNW 
meetings  begin  at  8:30  ajn.  and  ACRS 
Subcommittee  and  ACNW  Woridng 
Group  meetings  usually  begin  at  8:30 
ajn.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
full  Committee  and  ACNW  meetings, 
and  when  ACRS  Sabconunittee  and 
ACNW  Working  Group  meetings  wiM 


start  will  be  published  prior  to  each 
meeting.  Infcmnation  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  die  February  1992  ACRS  and  ACNW 
full  Committee  meetings  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  Office  of  the  Executive  Director  of 
the  Committees  (telephone:  301/492- 
4600  (recording)  or  301/492-7288.  Attn: 
Barbara  Jo  White)  between  7:30  a.m. 
and  4:15  p  jn..  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Improved  Light  Water  Reactors, 
January  22, 1992.  Bethesda,  MD.  The 
Subcommittee  will  review  SECY-91-300, 
Draft  Safety  Evaluation  Report  for 
Chapter  10  of  the  EPRI's  Requirements 
Document  for  Evolutionary  Designs. 

Advanced  Boiling  Water  Reactors, 
January  23-24, 1992,  Bethesda,  MD.  The 
Subcommittee  will  review  SECY-01-294 
and  SECY-91-309,  addressing  two  Draft 
Safety  Evaluation  Reports  (DSERs) 
related  to  different  chapters  of  the  GE/ 
Standard  Safety  Analysis  Repwt  for  the 
ABWR  design,  and  other  related  issues. 

Reliability  Assurance,  Week  of 
January  27, 1992  (tentative)  Bethesda. 
MD— Cancelled. . 

Systematic  Assessment  of  Experience, 
February  4. 1992.  Bethesda,  MD,  1  p.m. 
The  Subcommittee  will  discuss  a  (i^aft 
paper  on  the  status  of  the  NRC's 
evaluation  of  accident  sequence 
precursors. 

Extreme  External  Phenomena, 
February  5. 1992.  Bethesda,  MD.  The 
Subcommittee  will  continue  the 
discussion  of  the  proposed  revisions  to 
10  CFR  part  100.  appendix  A,  "Seismic 
and  Geologic  Sitinjg  Criteria  for  Nuclear 
Power  Plants."  considered  during  the 
Subconimittee  meeting  on  December  10, 
1991. 

Planning  and  Procedures,  February  5, 
1992,  Bethesda,  MD,  2  p.m.-5:30  p.m.  The 
Subcommittee  will  discuss  proposed 
ACRS  activities  and  related  matters. 

Joint  Materials  and  Metallurgy/ 
Maintenance  Practices  and  Procedures, 
February  13, 1992,  Bethesda,  MD.  The 
Subcommittees  will  disoiss  the  ASME 
Risk-Based  Inspection  Guidelines. 

Auxiliary  and  Secondary  Systems, 
February  14. 1992,  Bediesda,  MD.  The 
Subcommittee  will  discuss  the  proposed 
resolution  of  Generic  Issue  57,  "Effects 
of  Fire  Protection  System  Actuation  on 
Safety  Related  Equipment"  and  other 
fire-related  matters. 

Mechanical  Components,  February  19, 
1992,  Bethesda.  MD.  The  Sid>committee 
will  discuss  the  status  of  the  motor- 
operated  valve  (MOV)  and  the  dieck 
valve  operability  programs  and  other 
related  matters. 


Advanced  Boiling  Water  Reactors, 
February  20-21, 1992,  Bediesda,  MD.  The 
Subcommittee  will  review  SECY-ei-320 
and  SECY-91-355,  addressing  two 
DSERs  related  to  different  chapters  of 
the  GE/Standard  Safety  Analysis  Report 
for  die  ABWR  design,  and  other  related 
issues. 

Structural  Engineering.  Week  of 
February  24, 1992  (tentative).  BethosHa, 
MD— Cancelled. 

Planning  and  Procedures,  March  4. 
1992,  Bethesda.  MD,  2  p.m.-5.-30  p.m.  The 
Subcommittee  will  discuss  proposed 
ACRS  activities  and  related  matters. 

Joint  Computers  in  Nuclear  Power 
Plant  Operations,  Instrumentation  and 
Control  Systems  and  Human  Tactors, 
March  5, 1992.  Bethesda.  MD.  The 
Subcommittees  will  discuss  Control 
Room  Designs,  the  Design  Process  and 
Associated  Human  Factors  Issues. 

Thermal  Hydraulic  Phenomena, 
March  26. 1992.  Bethesda.  MD.  The 
Subcommittee  will  review  the  GE 
generic  program  supporting  power  level 
increases  for  operating  GE  BWR  nuclear 
power  plants. 

Decay  Heat  Removal  Systems,  April 
1, 1992,  Bediesdo.  MD.  The 
Subcommittee  will  review  the  proposed 
final  resolution  of  Generic  Safety  Issue 
23,  "Reactor  Coolant  Pump  Seal 
Failures." 

Planning  and  Procedures.  April  1, 
1992,  Bediesda,  1^,  2  p.m.-6-.30  p.m.  The 
Subcommittee  will  discuss  proposed 
ACRS  activities  and  related  matters. 

Joint  Plant  Operations/Probabilistic 
Risk  Assessment,  Date  to  be  determined 
(February),  Bethesda,  MD.  The 
Subcommittees  will  continue  their 
review  of  the  NRC  staffs  program  to 
address  the  issue  of  risk  from  low 
power/ shutdown  operations. 

Advanced  Reactor  Designs,  Date  and 
location  to  be  determined  (February). 
The  Subcommittee  will  visit  the  ORNL 
facility  and  will  discuss  the  testing 
program  and  experiments  for  the 
MHTGR  design. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined 
(March).  Bediesda,  MD.  The 
Subcoinmittee  will  continue  its  review 
of  the  ABB  CE  System  SO-f  CESSAR 
Design  Certification  Subject  material 
being  proposed  for  discussion  includes 
Engineered  Safety  Feature  Systems  and 
USIs/GSU. 

Ad  Hoc  Working  Group.  Date  and 
location  to  be  determined  (March/ 
April).  The  Woriiing  Group  will  discuss 
a  proposed  alternative  knpiementation 
plan  for  the  Safety  Goal  Policy. 

Joint  Individual  Plant  Examinations/ 
Severe  Accidents,  Date  to  be 
determined  (March/ April),  Bediesda, 
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MD.  The  Subcommittee  will  discuss  the 
status  of  the  IPE  program  and  the 
development  of  Severe  Accident 
Management  Guidelines. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined  (March/April), 
Bethesda,  MD.  The  Subcommittee  will 
continue  its  review  of  the  NRC  staff 
program  to  address  the  issue  of 
interfacing  systems  LOCAs. 

Joint  Thermal  Hydraulic  Phenomena/ 
Core  Performance,  Date  to  be 
determined  (March/April,  tentative), 
Bethesda,  MD.  The  Subcommittees  will 
continue  the  review  of  the  issues 
pertaining  to  BWR  core  power  stability. 

Regional  Programs,  Date  to  be 
determined,  NRC  Region  V  Office, 
Walnut  Creek,  CA.  The  Subcommittee 
will  discuss  the  activities  of  the  NRC 
Region  V  Office. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined,  Bethesda,  MD.  The 
Subcommittee  will  review  the  status  of 
the  application  of  the  Code  Scaling, 
Applicability,  and  Uncertainty  (CSAU) 
Evaluation  Methodology  to  a  small- 
break  LOCA  calculation  for  a  B&W 
plant. 

ACRS  Full  Committee  Meetings 

382nd  ACRS  Meeting,  February  6-8, 
1992,  Bethesda,  MD.  Items  are 
tentatively  scheduled. 

*A.  Reactor  Operating  Experience — 
Briefrng  and  discussion  of  recent  reactor 
operating  experience  including  events 
resulting  from  a  turbine  over  speed  and 
failure  at  the  Salem  Nuclear  Generating 
station  and  a  main  coolant  system  leak 
at  the  Oconee  Nuclear  Station. 

*B.  Reactor  Safety  Research— Discuss 
proposed  ACRS  annual  report  to  the 
United  States  Congress  on  the  NRC 
reactor  safety  research  program  and 
budget. 

C.  Certification  of  Standardized 
Nuclear  Plants  (tentative} — Review  and 
report  on  proposed  requirements  for 
design  features  of  standardized 
(passive)  nuclear  plants. 

*D.  Meeting  with  the  Director,  NRC 
Office  of  Nuclear  Regulatory 
Research — Meeting  with  the  Director  of 
the  NRC  Office  of  Nuclear  Regulatory 
Research  to  discuss  items  of  mutual 
interest,  including  items  such  as  the 
need  for  the  NRC  Office  of  Research, 
what  research  should  be  done  by  the 
NRC,  industry,  and  DOE,  priorities 
assigned  to  various  research  topics, 
research  program  budget,  and 
management  aspects  of  the  reseju-ch 
programs. 

E.  Key  Technical  Issues — Discuss 
proposed  plans  for  resolution  of  Key 
Technical  Issues  identified  by  the  ACRS 
that  are  in  need  of  early  resolution  with 
respect  to  future  plant  designs. 


F.  Meeting  with  Senior  NRC 
Managers — Meeting  to  discuss  issues 
related  to  the  NRC  regulatory  process 
and  the  interface  between  the  NRC  staff 
and  the  ACRS  including  such  items  as 
consistent  use  of  PRA  in  the  regulatory 
process,  the  NRC  regulatory  impact 
survey,  and  criteria  to  accommodate 
severe  accidents  in  containment  design. 

G.  Accident  Sequence  Precursors — 
BrieHng  and  discussion  on  the  status  of 
NRC  work  regarding  the  identification 
and  evaluation  of  accident  precursors. 

H.  Impact  of  Public  Utility 
Commissions  on  Reactor  Safety — 
Briefing  and  discussion  regarding  the 
impact  of  the  policies  and  practices  of 
Public  Utility  Commissions  on  the  safety 
of  nuclear  power  stations.  An  invited 
expert  will  brief  the  Committee. 

*I.  Integral  Systems  Testing  for  the 
Westinghouse  AP-600  Nuclear  Plant — 
Review  and  report  on  proposed  integral 
testing  requirements  to  support  design 
certification  of  the  Westirighouse  AP- 
600  passive  nuclear  plant. 

J.  Design  Acceptance  Criteria  for 
Certification  of  Nuclear  Power  Plants — 
Review  and  comment  on  proposed  use 
of  design  acceptance  criteria  as  a  basis 
for  certification  of  standardized  nuclear 
plants. 

K.  Federal  A  dvisory  Committee  Act — 
Discuss  proposed  comments  on 
proposed  changes  to  the  Federal 
Advisory  Committee  Act  (1991 
Amendment). 

L  Activities  of  ACRS 
Subcommittees — Reports  and  discussion 
regarding  the  status  of  assigned 
subcommittee  activities,  including  a 
report  of  the  Safety  Research  Program 
Subcommittee,  and  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  topics  proposed  for  consideration  by 
the  full  Conunittee.  Anticipated 
subcommittee  activities  will  also  be 
discussed. 

M.  Proposed  Revisions  of  Appendix  A 
to  10  CFR  Part  100  (tentativeJ—Rexiew 
and  report  on  the  proposed  revisions  of 
appendix  A  to  10  CFR  part  100,  "Seismic 
and  Geologic  Siting  Criteria  for  Nuclear 
Power  Plants,"  and  related  proposed 
regulatory  guides. 

*N.  Appointment  of  ACRS  Members — 
Discuss  status  of  activities  related  to  the 
appointment  of  new  Committee 
members  during  1992,  including  the 
qualifications  of  candidates  proposed 
for  consideration. 

O.  Miscellaneous — Discuss  topics 
related  to  the  conduct  of  ACRS 
activities  and  specific  issues  that  were 
not  completed  during  previous  meetings 
as  time  and  availability  of  information 
permit. 


383rd  ACRS  Meeting.  March  5-7, 1992, 
Bethesda,  MD— Agenda  to  be 
announced. 

384th  ACRS  Meeting,  April  2-4. 1992. 
Bethesda,  MD — Agenda  to  be 
announced. 

ACNW  Full  Conunittee  and  Working 
Group  Meetings 

ACNW  Working  Group  on  Systems 
Analysis  Approach  to  Reviewing  the 
Overall  High-level  Waste  Program. 
February  19, 1992.  Bethesda,  MD.  The 
Working  Group  will  discuss  the 
feasibility  of  systems-analysis  approach 
to  reviewing  the  overall  high-level  waste 
program,  including  the  short,  and  mid- 
range  technical  milestones  for  handling 
high-level  waste. 

40th  ACNW  Meeting.  February  20-21. 
Bethesda,  MD.  Items  are  tentatively 
scheduled. 

A.  Continue  work  on  a  systems 
analysis  approach  to  high-level  waste 
interim  storage  of  spent  fuel. 

B.  Briefing  by  Louisiana  Energy 
Services  on  their  private  uranium 
enrichment  facility  plans.  Topics  of 
interest  include  the  disposal  of  the 
depleted  uranium  and  the  licensing 
process  for  the  facility. 

C.  Report  on  EPRI  follow-on  meeting 
concerning  the  EPA's  High-Level  Waste 
Standards. 

D.  Report  on  recent  attendances  at  the 
Low-Level  Waste  Forum  Winter  Meeting 
in  San  Diego,  CA. 

E.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
agenda,  administrative,  and 
organizational  matters,  as  appropriate. 
Also,  discuss  matters  and  speciHc  issues 
that  were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  permit. 

41st  ACNW  Meeting,  March  12-13. 
1992,  Bethesda,  MD— Agenda  to  be 
announced. 

42nd  ACNW  Meeting.  April  23-24, 
1992,  Bethesda,  MD — Agenda  to  be 
announced. 

ACNW  Working  Group  on  the  Impact 
of  Long-Range  Climate  Change  in  the 
Area  of  the  Southern  Basin  and  Range. 
Date  to  be  determined  (April),  Bethesda, 
MD.  The  Working  Group  will  discuss 
the  historical  evidence  and  the  potential 
for  climate  changes  in  the  southern 
Basin  and  Range  and  the  impact  of 
climate  changes  on  the  performance  of 
the  proposed  high-level  waste  repository 
at  Yucca  Mountain. 

ACNW  Working  Group  on 
Inadvertent  Human  Intrusion  Related  to 
the  Presence  of  Natural  Resources  at  a 
High-Level  Waste  Site.  Date  to  be_ 
determined,  Bethesda.  MD.  The  Working 
Group  will  discuss  methodologies  for 
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the  assesflment  of  ^  potential  for 
natnral  resources  at  the  proposed  hi^- 
level  waste  repository  site  at  Yucca 
Mountain.  The  relationship  between 
such  resources  and  the  potential  for 
human  intrusion  will  be  emphasized. 

ACNW  Working  Group  on  Residual 
Contamination  Clean-up  Criteria.  Date 
to  be  determined,  Bethesda,  MD.  The 
Working  Group  will  discuss  the  clean-op 
criteria  levels  for  unrestricted  use  of 
contaminated  sites  diat  are  or  have  been 
under  NRC/AEC  license. 

Dated:  January  17, 1992. 
lohD  C  Hoyle, 

Advisory  Committee  Management  Officer 
[FR  Doc  92-1619  Filed  1-22-92: 8:45  am] 


(EA  88-40;  Docket  No*.  50-349-ClvP  and 
50-3e4-CivP;  ASLBP  No.  •1-«26-(»-ClvP] 

Alabama  Power  Co.,  Joaeph  M.  Farley 
Nuclear  Plant,  Unlta  1  and  2;  Notica  of 
Reconatitution  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721  (1980],  the  Atomic  Safety 
and  Licensing  Board  for  Alabama  Power 
Company  (Joseph  M.  Farley  Nuclear 
Plant,  Units  1  and  2]  (EA  68-40],  Docket 
Nos.  5(>-d48-CivP  and  50-364-CivP.  is 
hereby  reconstituted  by  appointing 
Administrative  Judge  G.  Paul  BoUwerk. 
Ill,  as  Chairman  in  place  of 
Administrative  Judge  John  H  Frye,  III, 
who  has  resigned  from  the  panel 

As  reconstituted,  die  Board  is 
comprised  of  the  following 
Administrative  Judges:  G.  Paul  BoUwerk. 
III.  Chairman,  James  H.  Carpenter,  and 
Peter  A.  Morris. 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1960).  The  address  of  the  new  Board 
member  is  Administrative  Judge  G.  Paul 
Bollwerk,  III,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555. 

Dated  at  Bethesda.  Maryland,  this  15th  day 
of  January  1982. 

B.  Paul  Cottar.  Jr.. 

Chief  Administrative  fudge,  AtomicSafely 
and  Licensing  Board  Panel 

[FR  Doc.  92-1S20  Filed  1-22-92:  &-4S  am] 
Biumo  coot  Tsw  im 


(Docket  No.  30-31S70-EA;  ASLBP  No.  92- 
6S7-02-EA] 

Patrick  K.C.  Ctuin,  M.D,:  Eatabliahment 
of  Atomic  Safety  and  Ucenalng  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register  37  FR 
28710  (1972],  and  S§  2.105,  2.700.  2.702. 


2.71*.  2.714a.  2.717  and  2721  of  the 
Conunission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding: 

In  the  matter  of  Patrick  K.C  Chun,  M  J)„ 
Materials  License  No  SS-Z7K6-01,  EA 
91-4)01 

This  Board  is  being  established 
pursuant  to  the  request  of  Dr.  Patrick 
K.C.  Chim  for  a  hearing  in  response  to 
an  Order  issued  by  the  Deputy 
Executive  Director  for  Nudear  Materials 
Safety.  Safeguards,  and  Operations 
Support,  dated  November  12, 1991,    . 
entitled  "Order  Prohibiting  Involvement 
in  Certain  NRC-Licensed  Activities 
(Effective  Immediately)"  (56  FR  58716. 
November  21. 1991).  The  November  12, 
1991  Order  was  subsequently  modified 
by  the  Staff  in  an  Order  dated 
November  27, 1991,  and  published  in  the 
Federal  Register  at  56  FR  63985 
(December  6. 1991). 

An  Order  desigoating  die  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  is  comprised  of  the  following 
Administrative  Judges: 
Administrative  Law  Judge  Morton  B. 

Marqulies,  Chairman,  Atomic  Safety 

and  Licensing  Board  Panel.  U.S. 

Nuclear  Regulatory  Commission. 

Washington.  DC  20555 
Administrative  Judge  Thomas  D. 

Murphy.  Atomic  Safety  and  Licensing 

Board  Panel.  U.S.  Nuclear  Regulatory 

Commission.  Washington.  DC  20555 
Administrative  Judge  Harry  Rein,  1877 

Wingfieid  Drive,  Longwood,  Florida 

32779 

Issued  at  Bethesda.  Maryland,  this  14th  day 
of  January  199Z. 
B.  Paul  Cotter.  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  92-1621  FUed  1-22-92;  8:45  am] 

■HJJNQ  CODE  mO-OI-M 

[Docket  Nee.  S0-2M  and  SO-MS] 

Commonwoaltl)  Ediaon  Co;  Quad 
CItiea  Nudoar  Power  Station,  Unlta  1 
and  2,  Notica  of  Partial  wntidrawal  of 
AppiicaDon  for  Anienaniania  to 
Faculty  Operating  Ucanaaa 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  from  Commonwealth 
Edison  Company  (CECo.  the  licensee)  to 
partially  withdraw  CECo's  application 
for  proposed  amendments  to  Facility 
Operating  License  Nos.  DPR-29  and 
DFR-30.  issued  to  the  licensee  for 


operation  of  Quad  CItiee  Nedear  Power 
Station.  Units  1  and  2.  k>ceted  in  Rock 
Island  County,  Illinois.  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Haiards  Consideration  DetermiDatkm. 
and  Opportunity  for  a  Heering  was 
published  in  die  Federal  Refletw  on 
November  13, 1991  (56  FR  S760S). 

The  proposed  amendments  would 
diange  the  Technical  Spedflcations  to 
revise  a  position  title,  revise  approval 
authority  and  add  the  Radiation 
Protection  Program  and  requirements  of 
a  High  Radiation  Area. 

By  letter  dated  December  13. 199L  the 
licensee  partially  withdrew  the 
application  for  the  proposed 
amendments.  The  Commission  has 
considered  the  licensee's  request  and 
has  determined  that  pomiaeioa  to 
partially  wididraw  the  October  it  1901. 
application  for  amendments  should  be 
granted. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  October  11, 1991.  (2) 
partial  withdrawal  request  dated 
December  13. 1991,  and  (3)  the  stafTs 
letter  dated  January  14, 1992. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Sti«et,  NW. 
Washington.  DC  and  at  the  local  public 
document  room  located  at  the  Dixon 
Public  Library,  221  Hennepin  Avenue, 
Dixon.  Illinois  61021. 

Dated  at  Rockvilk.  Maryland,  this  14tfa  day 
of  January  1992. 

For  the  Nuclear  Regulatory  Commission. 
Leooard  N.  Oiahn. 

Project  Manager  Project  Directorate  Ill-t 
Division  of  Reactor  Project*— III/IV/V, 
Office  of  Nudear  Reactor  Regulation. 
[FR  Doc.  92-1622  Piled  1-22-92;  &-4S  am) 

etUMQ  CODE  7SS0-0t-« 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

identification  of  Priority  Foreign 
Countriaa:  Raquaat  for  Public 
ConMnant 

AQINCV:  Office  of  the  United  States 
Trade  Representative. 
ACnON:  Request  for  %vritten  submission 
from  the  public  on  policies  and  practices 
that  should  be  considered  with  respect 
to  designation  of  foreign  ooontries  under 
section  182  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Act). 


r.  Section  182  of  the  Ad 
requires  the  United  States  Trade 
Representative  (USTR)  to  identify 
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countries  that  deny  adequate  and 
effective  protection  of  intellectual 
property  rights  or  which  deny  fair  and 
equitable  market  access  to  U.S.  persons 
that  rely  on  intellectual  property 
protection.  (19  U.S.C.  2242.)  In 
addition,  USTR  is  required  to  determine 
which  of  those  countries  identified  are 
priority  foreign  countries.  Such  priority 
foreign  countries  could  be  subject  to 
self-initiation  of  a  section  301 
investigation.  USTR  is  requesting 
written  submissions  from  the  public 
concerning  foreign  countries'  policies 
and  practices  that  should  be  considered 
under  section  182. 

DATES:  Submissions  must  be  received  on 
or  before  12  noon  on  February  21, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emery  Simon,  Deputy  Assistant  USTR 
for  Intellectual  Property  (202)  395-7320, 
or  Catherine  Field,  Associate  General 
Counsel  (202)  395-343Z  Office  of  the 
United  States  Trade  Representative. 

SUPPLEMENTARY  INFORMATION:  Section 

182(a)  requires  the  USTR.  no  later  than 
April  30, 1992,  to  identify  countries  that 
deny  adequate  and  effective  protection 
of  intellectual  property  rights  or  which 
deny  fair  and  equitable  market  access  to 
U.S.  persons  that  rely  on  intellectual 
property  protection. 

Requirements  for  Submissions 

Submissions  should  consist  of  a 
description  of  the  problems  experienced 
and  their  effect  on  U.S.  industry. 
Submissions  should  be  as  detailed  as 
possible.  Interested  persons  must 
provide  twenty  copies  of  any 
submission  to  Dorothy  Balaban,  room 
223,  600 17th  Street,  NW.,  Washington, 
DC  20506  no  later  than  12  noon  on 
Friday,  February  21, 1992.  Because 
submissions  will  be  placed  in  a  public 
file,  open  to  public  inspection  at  USTR. 
business-confidential  information 
should  not  be  submitted. 

Public  Inspection  of  Submissions 

Within  one  business  day  of  receipt, 
submissions  will  be  placed  in  a  public 
file,  open  for  inspection  at  the  USTR 
Reading  Room,  in  room  101,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street,  NW.,  Washington,  DC.  An 
appointment  to  review  the  file  may  be 
made  by  calling  Brenda  Webb  (202)  395- 
6186.  The  USTR  Reading  Room  is  open 
to  the  public  from  10  a.m.  to  12  noon  and 
^om  1  p.m.  to  4  p.m.,  Monday  through 
Friday.  i 

Cannen  Suio-Bredie,  ' 

Assistant  USTR  for  Intellectual  Property, 
Environment,  and  Science  and  Technology. 
[PR  Doc.  92-1590  Filed  1-22-92: 8:45  am] 
WUINQ  COOE  Ji«»-ei-ii 


OVERSIGHT  BOARD 


UMI 


Regional  Advisory  Board  Meetings,   . 
Regions  l-Vi 

AGENCY;  Oversight  Board  for  the 
Resolution  Trust  Corporation. 
ACTION:  Meeting  notice. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  hereby  published  for 
the  Series  7  Regional  Advisory  Board 
meetings  for  regions  I  through  VI.  The 
meetings  are  open  to  the  public. 
DATES:  The  meetings  are  scheduled  as 
follows: 

1.  February  5,  9  a.m.  to  12:  30  p.m., 
Richmond,  VA,  Region  I  Advisory 
Board. 

2.  February  11, 9  a.m.  to  12:30  p.m., 
Austin,  TX,  Region  IV  Advisory  Board. 

3.  February  13, 9  a.m.  to  12:30  p.m., 
Tulsa,  OK,  Region  II  Advisory  Board. 

4.  February  21,  9  a.m.  to  12:30  p.m., 
Portland,  OR,  Region  V  Advisory  Board. 

5.  February  25, 9  a.m.  to  12:30  p.m.. 
Tucson,  AZ,  Region  VI  Advisory  Board. 

6.  February  27,  9  a.m.  to  12:30  p.m., 
Omaha.  NE,  Region  III  Advisory  Board. 
ADDRESSES:  The  meetings  will  be  held 
at  the  following  locations: 

1.  Richmond,  VA— Federal  Reserve 
Bank  of  Richmond,  701  Byrd  St. 

2.  Austin,  TX.  LBJ  School  of  Public 
Affairs,  University  of  Texas  at  Austin. 
2315  Red  River  Road,  Bass  Lecture  Hall. 

3.  Tulsa,  OK— City  Hall  Bldg..  100 
Civic  Center,  room  1101. 

4.  Portland,  OR— Federal  Reserve 
Bank  of  San  Francisco/Portland  Branch, 
915  Southwest  Stark  St. 

5.  Tucson,  AZ — Tucson  Convention 
Center,  260  South  Church  Street, 
Coconino  Room. 

6.  Omaha,  NE — Federal  Reserve  Bank 
of  Kansas/Omaha  Branch,  2201  Famam 
St. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jill  Nevius,  Committee  Management 
Officer,  Oversight  Board/RTC,  1777  F 
Street,  NW.,  Washington,  DC  20232,  202/ 
786-9675. 

SUPPLEMENTARY  INFORMATION:  Section 
501(a)  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (the  Act),  Public  Law  No.  101-73. 
103  Stat.  183,  382-383.  directed  the 
Oversight  Board  to  establish  one 
national  advisory  board  and  six  regional 
advisory  boards. 

Purpose 

The  advisory  boards  provide  the 
Resolution  Trust  Corporation  (RTC) 


with  information  and  recommendations 
on  the  policies  and  programs  for  the  sale 
of  RTC  owned  real  property  assets. 

Agenda 

^    A  detailed  agenda  will  be  available  at 
the  meeting. 

Statements 

Interested  persons  may  submit  to  the 
advisory  board  written  statements,  data, 
information,  or  views  on  the  issues 
pending  before  the  board  prior  to  or  at 
the  meeting.  The  meeting  will  include  a 
public  forum  for  oral  comments.  Oral 
comments  will  be  limited  to 
approximately  five  minutes.  Interested 
persons  may  sign  up  for  the  public  forum 
at  the  meeting.  All  meetings  are  open  to 
the  public.  Seating  is  available  on  a  first 
come  first  served  basis. 

Dated:  January  17, 1992. 
Jill  Nevius,  i 

Committee  Management  Officer,  Office  of 
Advisory  Board  Affairs. 
[PR  Doc.  92-1667  Filed  1-22-92;  8:45  am] 
WLUNG  COOE  2222-01-M 


RESOLUTION  TRUST  CORPORATION 

Notice  Concerning  Availability  of 
Documents  Issued  by  the  Office  of 
Ethics  to  the  General  Public 

agency:  Resolution  Trust  Corporation. 
action:  Public  notice. 

summary:  RTC  is  giving  notice  that 
certain  documents  issued  by  its  Office 
of  Ethics  will  now  be  made  available  to 
the  public  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT 
Charles  M.  Loveless,  Senior  Ethics 
Specialist,  Office  of  Ethics,  801 17th 
Street  NW.,  Washington.  DC  20434-0001 
(202)  416-4396  (This  is  not  a  toll  free 
number). 

NOTICE:  The  following  documents  issued 
by  the  Office  of  Ethics  will  be  available 
in  the  Public  Reading  Room.  801 17th 
Street  NW.,  Washington,  DC  20434-0001 
between  the  hours  of  9  a.m.  and  5  p.m., 
Monday  through  Friday.  Phone  number: 
(202)  416-6940;  Fax  number  (202)  416- 
4753. 

1.  Notices  of  proposed  exclusion 
issued  pursuant  to  12  CFR  1618.24(^ 

2.  Notices  of  suspension  issued 
pursuant  to  12  CFR  1618.340. 

3.  Decisions  of  the  RTC  Ethics  Officer 
issued  pursuant  to  12  CFR  1618.250  and 
1618.350. 

4.  Settlement  Agreements  made 
pursuant  to  12  CFR  1618.4. 

Signed  at  Washington,  DC,  this  17th  day  of 
January  1992. 
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Resolution  Trust  Corporation. 
|ohn  M.  Bucklay,  Jr^ 

Executive  Secretary.  ' 

[FR  Doc.  02-1672  Filed  1-22-92;  8:45  am] 

BUJNa  «)M  S714-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

SeH-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

January  16, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Biopharmaceutics 
Common  Stock.  $.001  Par  Value  (File  No.  7- 
7778) 
Employee  Benefit  Plan,  Inc. 
Common  Stock.  101  Par  Value  (File  No.  7- 
7779) 
Healthtnist,  Inc-The  Hospital  Company 
Common  Stock.  $.001  Par  Value  (File  No.  7- 
7780) 
Horizon  Healthcare  Corp. 
Common  Stock,  lOOl  Par  Value  (File  No.  7- 
7781) 
Medchem  Product,  Inc. 
Common  Stock,  101  Par  Value  (File  No.  7- 
7782) 
Nuveen  Insured  Muni  Opportunity  Fund,  Inc. 
Common  Stock,  lOl  Par  Value  (File  No.  7- 
7783) 
Nuveen  Quality  Income  Municipal  Fund,  Inc. 
Common  Stock.  101  Par  Value  (File  No.  7- 
7784) 
Railroad  Financial  Corp. 
Common  Stock.  llO  Par  Value  (File  No.  7- 
7785) 
Response  Technologies,  Inc. 
Common  Stock,  1002  Par  Value  (File  No.  7- 
7786) 
SPI  Pharmaceuticals,  Inc. 
Common  Stock.  101  Par  Value  (File  No.  7- 
7787) 
U.S.  West.  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
7788) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  7, 1992. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 


450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  92-1574  Filed  1-22-02:  8:45  am] 

WLIJNO  CODE  SD10-01-M 


[RelMS*  No.  34-30256;  inttmatlorwl  SeriM 
ReiMM  No.  360;  Fil*  Nos.  SR-MSE-90-40; 
SR-NYSE-90-S;  SR-PHLX-90-14;  SR- 
PHLX-90-27  and  SR-PSE-90-12] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Changes  by 
the  Midwest  Stock  Exchange,  Inc^ 
etal. 

January  16, 1992. 

The  New  York  ("NYSE")  Philadelphia 
("PHLX").  Pacific  ("PSE")  and  Midwest 
("MSE")  Stock  Exchanges,  (collectively, 
the  "Exchanges")  have  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  rule 
19b-4  thereunder,*  proposed  rule 
changes  to  list  warrants  based  on  the 
Nikkei  Stock  Mce  Average  ("Nikkei")— 
a  broad-based  index  of  225  Japanese 
stocks  traded  on  the  Tokyo  Stock 
Exchange  ('TKE").  Additionally,  the 
PHLX  submitted  to  the  Commission  a 
proposed  rule  change  to  list  warrants 
based  on  the  Tokyo  Stock  Price  Index 
CTOPIX")— «  broad-based  index  of 
over  1,100  Japanese  stocks  traded  on  the 
TKE  (collectively  the  Nikkei  and  TOPIX 
are  referred  to  as  the  "Indexes"). 

The  proposed  rule  changes  were 
published  for  comment  in  various 
releases.*  No  comments  were  received 
on  these  proposed  rule  changes. 


The  Exchanges  propose  to  list  index 
warrants  *  based  on  the  Nikkei,  an 
internationally-recognized,  price- 
weighted  index  consisting  of  225 
actively-traded  stocks  traded  on  the 
TKE.*  Previously  the  Commission 
approved  a  proposal  by  the  American 
Stock  Exchange,  Inc.  ("Amex")  to  list 
warrants  based  on  the  Nikkei.* 
Additionally,  the  PHLX  proposes  to  list 
index  warrants  based  on  the  TOPIX,  an 
internationally-recognized, 
capitalization-weighted  index  consisting 
of  all  the  stocks  listed  on  the  First 
Section  of  the  TKE.^  The  Exchanges 
propose  to  trade  Nikkei  and  TOPIX 
warrants  pursuant  to  their  rules  which 
establish  a  general  regulatory 
framework  for  the  listing  of  warrants  on 
established  market  indexes,  both  foreign 
and  domestic* 


>  15  U.S.C  78«(b)(l)  (1982).   - 

■  17  CFR  240.19i>-«  (1889). 

*  Sm  Securities  Exchange  Act  Release  Nos.  277SS 
(March  13. 1900).  55  FR  10340  (notice  of  File  No.  SR- 
NYSE^40-08):  27888  (April  2. 1980).  55  FR  12V77 
(notice  of  File  No.  SR-MSE-aO-W):  27915  (April  18. 
1990).  55  FR  17897  (noUce  of  File  Na  SR-PSE-80- 
12):  2824S  Uuly  2a  1990).  55  FR  30781  (notice  of  File 
Na  SR-PHLX-90-14):  and  28525  (October  la  1990). 
55  FR  42122  (notice  ofFUe  No.  8R-PHLX-80-27). 


*  Warrants  bn  a  slock  index  are  tecuiitiei  thai 
incorporate  certain  characteriitict  of  both  equity 
debt  and  optioni.  Lke  debt,  they  are  iHued  by  a 
corporation  that  servet  as  guarantor  of  the  warrant 
obligation.  Like  a  stock  index  option,  however,  an 
index  warrant  is  l>ased  on  the  performance  of  an 
underlying  index  and  has  a  fixed  expiration  date. 
Index  warrants  also  are  cash-settled  and.  just  as 
with  long  options  positions,  the  risk  to  a  buyer  is 
known  and  limited. 

*  The  Nikkei  is  calculated  and  distributed  at  one- 
minute  intervals  throughout  the  TKE  trading  day  on 
a  real-time  basis.  The  Nikkei  is  a  widely 
disseminated  index  that  is  published  daily  in. 
among  other  places,  the  Wall  Street  Journal.  The 
Nikkei  is  calculated  and  managed  by  Nihon  Keisai 
Shimbun,  bic.  of  lapan  ("NKS").  To  calculate  the 
Nikkei.  NKS  takes  the  sum  of  the  prices  of  the  225 
slocks  in  the  index  and  divides  this  number  by  a 
specified  divisor.  The  divisor  is  adjusted 
periodically  to  reflect  certain  factors  such  as  stock 
splits,  stock  dividends,  and  rights  offerings  in  order 
to  provide  continuity  for  the  Index's  value.  For 
additional  ii\formabon  regarding  the  calculation  of 
the  Nikkei,  see  letter  from  Jonathan  C.  Kats^ 
Secretary.  SEC.  to  Dr.  Paula  Tosini.  Director. 
Division  of  Economic  Analysis  ("DEA  ").  Commodity 
Futures  Trading  Commission  ("CFTC"),  dated  April 
1&  1888  at  3  ("Nikkei  index  letter"). 

*  See  Securities  Exchange  Act  Release  No.  27585 
(December  22. 1988),  55  FR  378. 

*  The  TOPIX  is  calculated  and  distributed  at  one- 
minute  intervals  throughout  the  TKE  trading  day  on 
a  real-time  basis.  The  TOPIX  is  calculated  by  the 
TKE  and  is  a  widely  disseminated  index  that  is 
pubh'shed  daily  in.  among  other  places,  the  Wall 
Street  Journal.  To  calculate  the  TOPIX  the  sum  of 
the  current  aggregate  market  values  of  the  stocks  in 
the  Index  is  divided  by  a  specified  divisor,  which  is 
adjusted  periodically  lo  reflect  certain  factors  such 
as  stock  splits,  stock  dividends,  and  rights  offerings. 
For  additional  information  regarding  the  TOPIX,  see 
letter  from  Jonathan  C.  Katz.  Secretary.  SEC  to 
Paula  Tosiiu.  Director.  DEA.  CFTC  dated 
September  1. 1988  at  3-4  (TOPIX  Index  letter"). 

*  See  Securities  Exchange  Act  Release  Nos  28034 
(May  22. 1980).  55  FR  22001  (PSE):  28153  (June  28. 
1990).  55  FR  27734  (NYSE);  28288  (July  28. 1990).  55 
FR  31275  (PHLX):  and  28133  (June  19. 1990).  55  FR 
28318  (MSE)  (collectively,  "Index  Warrant  Approval 
Orders"),  With  the  exception  of  some  minor 
differences,  these  guidelines  are  unifonn. 
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Consistent  with  the  Index  Warrant 
Approval  Orders,  the  Exchanges 
represent  that  the  Nikkei  and  TOPIX 
warrant  issues  will  conform  to  their 
respective  index  warrant  listing 
guidelines.* 

Specifically,  the  listing  guidelines  of 
the  Exchanges  require  that:  (1)  The 
issuer  shall  have  assets  in  excess  of 
$100,000,000  and  otherwise  substantially 
exceed  the  respective  Exchange's  size 
and  earnings  requirements;  (2)  the  term 
of  the  warrants  shall  be  for  a  period 
ranging  from  one  to  five  years  from  the 
date  of  issuance:'"  and  (3)  the  minimum 
public  distribution  of  such  issues  shall 
be  1,000,000  warrants  together  with  a 
minimum  of  400  public  holders,  and 
have  an  aggregate  market  value  of 
$4.000.000. »» 

The  Exchanges  propose  that  the 
Nikkei  and  TOPIX  warrants  will  be 
direct  obligations  of  their  issuer  subject 
to  cash-seltlcment  during  their  term,  and 
either  exercisable  throughout  their  hfe 
[i.e.,  American  style)  or  exercisable  only 
on  their  expiration  date  [i.e.,  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
pa3nnent  in  U.S.  dollars  to  the  extent 
that  the  Nikkei  or  the  TOPIX  has 
declined  below  a  pre-stated  cash 
settlement  valiie.  Conversely,  holders  of 
a  warrant  structured  as  a  "call"  would, 
upon  exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Nikkei  or  TOPIX  has  increased 
above  the  pre-stated  cash  settlement 
value.  If  "out-of-the-money"  at  the  time 
of  expiration,  the  warrants  would  expire 
worthless. 

Because  index  warrants  are  derivative 
in  nature  and  closely  resemble  index 
options,  the  Exchanges  have  proposed 
safeguards  that  are  designed  to  meet  the 
'  investor  protection  concerns  raised  by 
the  trading  of  index  warrants.  First,  the 
Exchanges  propose  to  apply  their 
options  suitability  standards  to  Nikkei  ' 
or  TOPIX  warrant  recommendations 
and  the  requirement  that  discretionary 
orders  in  Nikkei  or  TOPIX  warrants  be 
approved  on  the  day  entered  by  a  Senior 
Registered  Options  Pnncipa)  ("SROP") 
or  a  Registered  Options  Principal 


•  Sm  1 7(B.17  of  the  NYSE  Uatod  Company 
Mairaal:  PHLX  Rule  803:  PSE  Rule  L  Section  3(b): 
and  MSE  Rule  a  of  Arlide  XXVIU. 

■  >  The  NYSE  and  MSE  Rule*  pravide  for  a 
minjiimB  lens  of  one  year,  but  cko  not  impoae  a  five- 
jraar  limitation  os  the  duration  of  ao  index  wairant. 
See  miira  note  8l 

>>  Ib  additioo.  the  PHLX.  PSE.  and  MSE  propose 
to  ttndt  Nikkei  wairanta  on  an  anUated  tniding 
prMlaf*  baaiaL  To  do  an  tha  PHLX.  PSE  and  MSE 
would  bara  la  aaka  a  aapaaate  applicaHon  uadar 
aectionl2(()  a(  dM  Act  f 


("ROP').  In  addition,  the  Exchanges 
have  recommended  that  the  Nikkei  and 
TOPIX  warrants  only  be  sold  to  options 
approved  accoimts.  Moreover,  the 
Exchanges  represent  that,  prior  to  the 
coounencement  of  trading  of  Nikkei  or 
TOPIX  warrants,  they  will  distribute 
circulars  to  their  memberships  calling 
attention  to  the  specific  risks  associated 
with  warrants  on  the  Nikkei  or  TOPIX 
and  any  additional  sales  practice 
requirements  that  will  be  imposed. 

The  Commission  ^ds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5).'* 
Specifically,  the  Commission  believes 
that  Nikkei  and  TOPIX  warrants  are 
iimovative  securities  instruments  that 
can  provide  investors  a  means  by  which 
to  hedge  against  exposure  to  the 
Japanese  equity  market  and  act  as 
surrogate  instnunents  for  trading  the 
Japanese  securities  market." 

The  Commission  also  believes  that  the 
Nikkei  and  TOPIX  warrants  are 
consistent  with  the  guidelines  set  forth 
in  the  Exchanges'  Index  Warrant 
Approval  Orders.  Because  both  Indexes 
are  broad-based  indexes  comprised  of 
actively-traded,  highly-capitalized 
stocks,  the  trading  of  cash-settled 
warrants  on  these  Indexes  on  the 
Exchanges  does  not  raise  unique 
regulatory  concerns.** 


'M5  U.&C  78f(bK5)  (1982). 

"  Purauant  to  section  6(b)(5)  of  the  Act  the 
Conunission  mast  predicate  approval  of  any  new 
tecuiities  product  upon  a  flra^ng  that  the 
introduction  of  such  product  is  in  the  public  interest 
and  consistent  with  the  protection  of  investors. 
Such  a  finding  would  be  difficult  with  respect  to  a 
warrant  that  serred  no  hedging  or  other  economic 
function,  because  any  benefits  that  might  be  derived 
by  market  participants  likely  would  be  outweighed 
by  the  potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  otter 
valid  regulatory  concerns. 

'*    The  Commission  previously  has  examined 
the  Nikkei  in  three  contexts.  First,  the  SEC  did  not 
object  to  a  proposal  by  the  Singapore  Monetary 
Exchange  ("SIMEX")  to  offer  and  sc!!  to  U.S. 
persons  Nikkei  futures  contracts  traded  on  the 
SIMEX.  See  letter  from  Richard  C.  Ketckum. 
Director,  Division  of  Market  Regulation 
("Divisioo").  SEC  to  Kenneth  M.  Raisler.  General 
Counsel.  CFTC  dated  November  25. 1966.  Second, 
the  Commission  did  not  object  to  the  designation  of 
the  Chicago  Mercantile  Exchange  as  a  contract 
market  to  trade  Nikkei  futures  and  options  on 
Nikkei  futures.  See  Nikkei  Index  Letter,  supra  note 
5,  and  letter  from  lonathan  G.  Katz.  Secretary, 
CFTC  to  Dr.  Paula  Tosim.  Director,  DBA,  CFTC 
dated  October  7, 1S68.  Finally,  as  mentioned  earlier, 
tha  SEC  afiprovcd  a  piopoaal  by  the  Amex  to  list 
warrants  based  on  the  Nikkei.  See  supra  note  & 
Simiiariy,  tke  Commisaioa  previously  has  reviewed 
the  TOPIX.  SfwcificaDy,  til*  Conudsaioo  did  not 
o^ect  to  tlM  dcaisnatiaB  of  the  ClHcago  Board  of 
TMa  as  a  cortract  oMfhel  to  trade  TOFR  fntarca 
and  optians  SB  TOPIX  htares.  Sea  TOPIX  bidm 


The  Commission  notes  that  the 
Exchanges'  rules  and  procedures  that 

-address  the  special  concerns  attendant 
to  the  Mcondary  trading  of  index 
warrants  will  be  applicable  to  the 
Nikkei  and  TOPIX  warrants.  In 
particular,  by  imposing  the  special 
suitability,  disclosure,  and  compliance 
requirements  noted  above,  the 
Exchanges  have  addressed  adequately 
the  potential  public  customer  problems 

■  that  could  arise  from  the  derivative 
nature  of  Nikkei  and  TOPIX  warrants. 
Moreover,  the  Exchanges  plan  to 
distribute  circulars  to  their  memberships 
calling  attention  to  the  specific  risks 
associated  with  Nikkei  and  TOPIX 
warrants  and.  pursuant  to  the 
Exchanges'  listing  guidelines,  only 
substantial  companies  capable  of 
meeting  their  warrant  obligations  will  be 
eligiUe  to  issue  Nikkei  andTOPIX 
warrants. 

The  Commission  realizes  that  the 
warrants,  unlike  standardized  options, 
do  not  contain  a  clearinghouse 
guarantee  but  are  instead  dependent 
upon  the  individual  credit  of  the  issuer, 
lliis  heightens  the  possibility  that  an 
exerciser  of  warrants  may  not  be  able  to 
receive  full  cash  settlement  upon 
exercise.  To  some  extent  this  risk  is 
minimized  by  the  Exchanges'  standard 
that  warrant  issuers  possess  at  least 
$100,000,000  in  assets.  In  any  event, 
financial  information  regarding  the 
issuer  will  be  disclosed  or  incorporated 
in  the  prospectus  accompanying  the 
offering  of  the  warrants. 

There  is  a  systemic  concern,  however. 
that  broker-dealers  or  broker-dealer 
subsidiaries  issuing  index  warrants  or 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  This  position 
exposure,  if  left  partially  hedged  or 
dynamically  hedged,  could  not  only 
create  a  risk  of  non-performance  but 
add  a  systemic  risk  in  that  the  broker- 
dealer  will  have  to  dynamically  hedge 
the  position  to  minimize  losses  should 
the  market  turn  against  it.  To  date  the 
warrant  issuances  have  been  so  small  in 
relation  to  the  broker-dealer  issuer's  (or 
underwriter's)  total  equity  positions  as 
not  to  raise  significant  concerns. 
Nevertheless,  the  Exchanges  should 
continue  to  monitor  this  area. 

The  Commission  as  a  general  matter 
believes  that  surveillance  sharing 
agreements  bet^veen  the  relevant  foreign 
and  domestic  exchanges  are  important 
where  a  foreign  stock  index  product  is 
to  be  traded  in  the  United  States.  Such 
agreements  are  an  important  measure 


Letter,  supra  note  7.  wid  ktter  from  Jonathan  G. 
Katz.  Secretary.  SEC  to  Or.  Paula  Tosini.  Director. 
DEA.  CFTC  dated  Decenber  27.  ISM 
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for  surveillance  of  the  derivative  and 
underlying  securities  markets.  Most 
importantly,  they  ensure  the  availability 
of  information  which  is  necessary  to 
detect  and  deter  potential  manipulations 
and  other  trading  abuses.  In  most  cases, 
in  the  absence  of  such  a  surveillance 
sharing  agreement,  the  Commission 
believes  that  it  would  not  be  possible  to 
conclude  that  a  derivative  product,  such 
as  a  Nikkei  or  TOPIX  warrant,  was  not 
readily  susceptible  to  manipulation. 

In  this  case,  however,  a  number  of 
other  factors  outweigh  the  absence  of  a 
specific  surveillance  sharing  agreement 
between  the  TKE  and  the  Exchanges 
regarding  these  particular  prod^icts. 
First,  while  the  size  of  an  underlying 
market  is  not  necessarily  determinative 
of  whether  a  particular  derivative 
product  based  on  that  market  is  readily 
susceptible  to  manipulation,  the  sheer 
size  of  the  market  for  the  securities 
underlying  the  Nikkei  and  TOPIX  make 
it  less  likely  that  the  proposed  Nikkei 
and  TOPIX  warrants  are  readily 
susceptible  to  manipulation. ' ' 

Second,  the  Commission  notes  that 
the  TKE  is  under  the  regulatory 
oversight  of  the  Japanese  Ministry  of 
Finance  ("MOF").  The  MOF  has 
responsibility  for  both  the  Japanese 
securities  and  derivative  markets. 
Accordingly,  the  Commission  believes 
that  the  ongoing  oversight  of  the  trading 
activity  on  the  TKE  by  the  MOF  will 
help  to  ensure  that  the  trading  of  Nikkei 
and  TOPIX  warrants  will  be  carefully 
monitored  vri\h  a  view  to  preventing 
unnecessary  market  disruptions. 

Third,  the  Conunission  notes  that  it 
has  a  longstanding  working  relationship 
with  the  MOF  on  a  number  of  matters. 
This  relatitinship,  which  has  developed 
over  a  number  of  years^  through  the 
SEC's  and  the  MOF's  active  involvement 
in  the  International  Organization  of 
Securities  Commissions,  bilateral 
meetings  between  the  SEC  and  the 
MOF,  and  trilateral  meetings,  between 
the  SEC,  MOF.  and  the  Department  of 
Trade  and  Industry  and  the  Securities 
and  Investment  Board  of  the  United 
Kingdom,  provides  a  framework  for 
ongoing  discussions  in  the  event  any 
particular  market  activity  raised 


oathanG. 
ini.  Director. 


"  In  evaluating  the  manipulative  potential  of  a 
proposed  index  derivative  product,  a*  it  relates  to 
the  lecuritiet  that  comprise  the  index,  the 
'  Commission  has  considered  several  factors, 
including:  (1)  The  number  of  securities  comprising 
the  index  or  group;  (2)  the  capitalization  of  those 
securities;  (3)  the  depth  and  liquidity  of  the 
secondary  markets  for  those  securities:  (4)  the 
diversification  of  the  group  or  index;  (5)  the  manner 
in  which  the  index  or  group  is  weighted;  and  (6)  the 
ability  to  conduct  surveillance  of  the  product.  See 
NiM(ei  Index  letter,  supra  note  S.  at  pages  i-t  and 
ft-7  and  TOPDC  Index  letter,  supra  note  7.  at  pages 
3-6. 


concerns  regarding  potential  market 
'  manipulation.  Moreover,  at  least  since 
the  introduction  of  stock  index  futures 
based  on  Japanese  equities,  both  the 
TKE  and  MOF  repeatedly  have  acted  to 
address  any  market  disruption  concerns 
that  might  be  raised. 

Fourth.  thrSEC  and  the  MOF  have 
concluded  a  Memorandum  of 
Understanding  ("MOU")  that  provides  a 
framework  for  mutual  assistance  in 
investigatory  and  regulatory  matters." 
Based  on  the  longstanding  relationship 
between  the  SEC  and  the  MOF  and  the 
existence  of  the  MOU,  the  Commission 
is  conRdent  that  it  and  the  MOF  could 
acquire  information  from  one  another 
similar  to  that  available  pursuant  to  a 
surveillance  sharing  agreement  between 
exchanges  about  transactions  in  TKE- 
traded  stocks  related  to  Nikkei  or 
TOPIX  warrants  transactions  and  vice 
versa.' ^ 

Nevertheless,  the  Commission 
continues  to  believe  strongly  that 
surveillance  sharing  agreements 
between  the  TKE  and  the  Exchanges 
would  be  an  important  measure  to  deter 
and  detect  potential  manipulations  or 
other  improper  or  illegal  trading 
involving  Nikkei  and  TOPIX  warrants. 
Accordingly,  the  Commission  believes  it 
is  critical  that  the  TKE  and  the 
Exchanges  continue  to  work  together  to 
consimmiate  formal  surveillance  sharing 
agreements  as  soon  as  practicable.'* 

Finally,  the  Commission  finds  that,  in 
light  of  the  composition  of  the  Indexes, 
the  customer  protection  provisions 
applicable  to  trading  in  the  warrants, 
and  the  Exchanges  guidelines  for  the 
listing  of  the  warrants,  trading  in  Nikkei 
and  TOPIX  warrants  will  not  have  an 
adverse  impact  on  U.S.  financial 
markets.  In  fact  the  Commission 
believes  that  Nikkei  and  TOPIX 
warrants  will  benefit  U.S.  markets  by 
providing  U.S.  issuers  more  flexibility  in 
raising  capital  at  potentially  lower  costs 
and  allowing  U.S.  investors  an 
opportunity  to  better  hedge  against 
stock  market  fluctuations  in  Japan. 

It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,>*  that  the 


'*  Memorandum  of  the  United  States  Securities 
and  Exchange  Commission  and  the  Securities 
Bureau  of  the  Japanese  Ministry  of  Finance  on  the 
Sharing  of  Information,  dated  May  23, 1966. 

"  The  information  could  Include  transaction, 
clearing,  and  customer  information  necessary  to 
conduct  an  investigation. 

>*  In  addition,  the  Conunission  notes  that  by 
permitting  U.S.  persons  access  to  Nikkei  and  TOPIX 
warrants  competition  among  the  markets  for 
Japanese-based  derivatives  «vill  be  enhanced. 

••l5U5.C7as(bM2)(igS2). 


proposed  rule  changes  (SR-NYSE-90-8; 
SR-PHLX-9a-14;  SR-PHLX-90-27:  SR- 
PSE-90-12;  and  MSE-00-40)  are 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 

(FR  Doc.  92-1612  Filed  1-22-82;  8:45  am) 
•nXMO  COOC  MtO-OI-M 

Self-Regulatory  Organizattons; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exctiange, 
Incorporated 

January  16. 1992.  ^ 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Conunission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Chemical  Banking  Corp. 
Series  F  Preferred  Stock.  No  Par  Value  (File 
No.  7-7789) 
Equimark  Corp. 
Rights  to  Subscribe  to  Additional  Shares  of 
Common  Stock  (File  No.  7-7790) 
Hanson  Pic 
Class  B  Warrants.  No  Par  Value  (File  No. 
7-7791) 
Luby's  Cafeterias,  Inc. 
Common  Stock.  132  Par  Value  (File  No.  7- 
7792) 
LVI  Group.  Inc. 
Common  Stock,  $.001  Par  Value  (File  No.  7- 
7793) 
Mesa,  Inc. 
Common  Stock,  101  Par  Value  (File  No.  7- 
7794) 
Standard  Pacific  Corp. 
Common  Stock,  101  Par  Value  (File  No.  7- 
7795) 
Savin  Corp. 
Common  Stock,  $.001  Par  Value  (File  Ho.  7- 
7796) 
Tidewater,  Inc. 
Common  Stock  (Citizen  or  Non-Citizen 
Certificate),  150  Par  Value  (File  No.  7- 
7797) 
U.S.  Alcohol  Testing  of  America.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7798) 
K-V  Pharmaceutical  Company 
Class  A  Common  Stock.  101  Par  Value 
(File  No.  7-7790) 
Duplex  Products.  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
7800) 
Fab  Induatriet,  Inc. 
Common  Stock,  120  Par  Value  (File  No.  7- 
7801) 
GTI  Corporation 


••  17  CFR  2aa30-3(aMl2)  (IflSQ). 
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Common  Stock.  104  Par  Value  (File  No.  7- 
7802) 
Tyco  Toys.  Inc. 
Common  Stock,  101  Par  Value  (File  No.  7- 
7803) 
Tyco  Toys,  Inc. 
Warrant!  to  Purchase  Common  Stock,  at 
$16.50  per  share,  expiring  )une  7, 1993. 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consohdated  transaction  reporting 
system.  ' 

Interested  persons  are  invited  to 
submit  on  or  before  February  7, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
appUcation.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  ivill  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc  92-1575  Filed  1-22-92;,  8:45  am] 
BILUNQ  COOC  WIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unitsted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

January  IB,  1992. 

The  above  named  national  securities 
exchange  has  Hied  applications  with  the 
Securities  and  Exchange  Commission 
{"Commission")  pursuant  to  section 
12(fl(l](B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  diereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 


Kimco  Realty  Corporation 
Commion  Stock.  101  Par  Vahie  (File  No.  7- 
7776) 
Ford  Motor  Ca 
Preferred  Stock,  $1  Par  Value  (File  No.  7- 
7777) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  7, 1992. 
written  data,  views  and  arguments 


concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  92-1576  Filed  l-22-«2;  8:45  am) 

nUJNO  COOC  WtO-«1-H 

(R«L  No.  IC-18490;  812-77361 

Prudential-Bache  Short-Term  Global 
Income  Fund,  Inc.  (Doing  Business  as 
Prudential  Short-Term  dolMil  Income 
FufKf),  et  al. 

January  16. 1992 

agency:  Securities  and  Exchange 
Commission  ("SEC  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"  or 
"Investment  Company  Act"). 

APPUCANTS:  Pnidentiai-Bache  Short- 
Term  Global  Income  Fund,  Inc.  (doing 
business  as  Prudential  Short-Term 
Global  Income  Fund)  and  existing  or 
future  series  thereof  (the  "Short-Term 
Global  Income  Fund"),  and  any  open- 
end  management  investment  companies, 
currently  in  existence  or  to  be 
established  in  the  future,  that  are  part  of 
the  same  group  of  investment  companies 
and  (i)  whose  investment  adviser  is 
Prudential  Mutual  Fund  Management. 
Inc.  ("PMF')  or  Prudential  Securities 
Incorporated  ("Prudential  Seciuities")  or 
an  investment  adviser  that  is  an 
affiliated  person,  as  deHned  in  the  1940 
Act,  of  PMF  or  Prudential  Securities,  (ii) 
whose  principal  underwriter  is 
Prudential  Mutual  Fund  Distributors, 
Inc.  ("PMFD")  or  Prudential  Securities  or 
a  principal  underwriter  that  is  an 
affiliated  person  of  PMFD  or  Prudential 
Securities,  and  (iii)  which  hold 
themselves  out  to  investors  as  being 
related  for  purposes  of  investment  and 
investor  services  (the  "Fund"  or  the 
"Funds").  Prudential  Securities,  PMF 
and  PMFD. 

RELEVANT  1940  ACT  SECTIONS: 
Exemption  requested  under  section  6(c) 


of  the  1940  Act  from  the  provisions  of 
sections  18(f).  18(g)  and  18(i)  of  the  Act. 

SUNmARV  OF  APPUCATION:  The 

applicants  are  requesting  an  order  of  the 
SEC  to  permit  the  Funds  to  sell  two 
classes  of  securities  and  implement  a 
conversion  feature  for  the  purpose  of 
establishing  an  alternative  purchase  and 
conversion  plan  (the  "Alternative 
Rirchase  and  Conversion  Plan"). 

RUNO  DATES:  The  application  was  filed 
on  June  11. 1991  and  amended  on 
November  18. 1991  and  January  9, 1992 
and  will  be  amended  during  the  notice 
period  to  conform  with  this  notice. 

HEARINO  ON  NOTIFICATION  OP  HEARINQ: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  10, 1992.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

AOONESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicants.  One  Seaport  Plaza,  New 
York,  New  York  10292. 

FOR  FURTHER  INFORMATION  CONTACT 

Marilyn  Mann.  Staff  Attorney,  at  (202) 
504-2259.  or  Max  Berueffy.  Branch  Chief, 
at  (202)  272-3016  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  RepresentatioBS 

1.  The  Short-Term  Global  Income 
Fund  is  an  open-end  management 
investment  company  registered  under 
the  1940  Act,  comprised  of  two  separate 
portfolios,  the  Short-Term  Global 
Income  Portfolio  (the  "Global  Income 
Portfolio")  and  the  Global  Assets 
Portfolio.  The  ^ort-Term  Global  Income 
Fund  has  entered  into  a  management 
agreement  with  PMF  arid  distribution 
agreements  with  PMFD  and  Prudential 
Securities  (collectively,  the 
"Distributor")  pursuant  to  which  the 
Distributor  acts  as  principal  underwriter 
for  the  Short-Term  Income  Fund. 
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2.  TheShert-Tenn  Qobal  InoBDe 
Fund  cttmn%  ofier*  two  clames  of 
shares  »  each  ^  MSb  tiwo  portfoHoa  m 
reUance  on  aa  order  of  At  SEC  (the 
"Prior  GWer").*  Pursuant  to  the  Pri<» 
Order,  it  oSen  investors  the  option  of 
either  purchasing  sharea  with  a  front- 
end  sales  load  together  with  a  rule  12b-l 
distribution  plan  ("Class  A"  shares)  or    . 
subject  to  a  CDSC  and  a  rule  12b-l 
distribution  plan  ("Class  B"  shares].  The 
Prior  Order  prohibits  exchanges 
between  classes  and  does  not  provide 
for  the  conversion  feature  described 
herein. 

3.  Class  A  shares  of  the  Global  Assets 
Portfolio  are  subject  to  an  initial  safes 
charge  of  .99%  and  an  annual  Rule  12b-l 
distribution  fee  of  .50%  of  the  average 
daily  net  asset  vahie  of  the  portfolio's 
Class  A  shares.  Class  B  shares  are 
subject  to  a  contingent  deferred  salie* 
charge  of  1%  which  will  be  imposed  on 
certain  redemptions  made  within  one 
year  of  purchase  and  an  annual  rule 
12b-l  distribution  fee  of  up  to  1%  of  the 
average  daily  net  asset  value  of  the 
portforio's  Class  B  shares. 

4.  If  liie  relief  sought  in  this 
application  is  granted  Class  B  shares  of 
the  Global  Assets  Portfolio  will 
automatically  convert  into  Class  A' 
shares  after  one  year,  as  more  fully 
described  below,  in  order  to  relieve  the 
holders  of  Class  B  shares  of  the  higher 
distnbution  fiee  to  which  that  class  is 
subject  after  the  Distributor  has  been 
compensated  for  the  distribution 
expenses  related  to  sales  of  diose 
shares.  Currently,  the  Gbibal  Asseta 
Portfofio  is  the  only  por^>Gothat  is 
expected  to  participate  in  the 
Alternative  Purchase  and  Conversion 
Plan. 

5.  AS  Class  B  shares  of  the  Global 
Assets  Portfolio,  including  diose 
purchased  prior  to  the  implementation 
of  the  Alternative  Purchase  and 
Conversion  Flan,  wiB  automatically 
convert  to  Class  A  shares  after  one  year 
from  the  date  of  porchase  without  Ae 
imposition  of  any  additional  sales 
charge  and  thereafter  be  subject  to  the 
lower  ruiel2b-I  distributfon  fee 
applicable  to  that  class.  Howerer,  Class 
B  dures  in  a  shareholder's  &tn4  accouat 
that  were  purchased  through  the 
reisnmtment  of  dividencSi  and  other 
distrftiutioiia  paid  n  reelect  of  CksfrB 
shares  wiD  be  considered  to  be  bidd  in  a 
separate  sub-acconaL  Each  time  any 
Class  B  ^a^s  in  the  akarefaaUer's  taai 
accotatt  canvert  to  Claaa  A»  att  of  te 
Class  B  shnses  theik  is  the  aiBf-account 
will  als»coBvcrt  to  Clasa  A.Thiai,.ClMS 


■  PradMlial^Bbdie  CaUromte  MbniciiMl  P«iA 
InveftmraliCanva^  AtfMknr  M(M.  V2Z7  (0«a 
2a  1989)  (notice)  andU3a»{)hii.  IClsn)  (iwda^ 


A  shares  wilt  consist  of  Class  A  shares 

purchased  by  investors  prior  to  and 
after  the  implencntation  of  Ae 
Altamative  Purchase  and  Conversion 
Plaa.  Class  B  shares  (including  Class  B 
shoes  parchased  thrtn^  the 
reinvestaant  of  dividends  and  other 
distributions  in  respect  to  Class  B 
shares)  that  have  converted  to  Class  A 
status*  and  shares  purchased  by  holders 
of  outstanding  Class  A  shares  Uirough 
the  reinvestment  of  dividends  and 
distributions  paid  in  respect  of  those 
outstanding  Class  A  shares. 

6.  Net  asset  value  will  be  computed 
separately  for  each  class  of  shares  by 
first  alloeating  gross  income  and 
expenses  (other  than  rule  12b-l  fees  and 
any  other  incremental  expenses 
properly  attributable  to  one  class  which 
the  Commission  shall  approve  by  an 
amended  order}  to  each  class  of  shares 
based  on  the  net  assets  attributable  to 
each  class  at  the  beginning  of  the  day 
and  then  by  separately  recording  tfie 
differing  12b-l  fees  and  other 
incremental  expenses  to  the  appropriate 
class.  The  net  asset  value  attributable  to 
each  share  of  each  class  will  then  be 
calculated  by  dividing  the  net  assets 
calculated  for  each  class  by  the  number 
of  shares  outstanding  in  that  class. 
Because  of  the  higher  ongoing 
distribution  fees  paid  by  the  holders  of 
Class  B  shares,  the  net  income 
attributable  to  and  the  dividends 
payable  on  Class  B  shares  will  be  lower 
than  the  net  income  attributable  to  and 
the  (fividends  payable  on  Class  A 
shares.  To  the  extent  that  a  Fund  has 
undistributed  net  income,  the  net  asset 
va!ue  of  the  Class  A  shares  will  be 
higher  than  the  net  asset  value  of  the 
Class  B  shares. 

7.  Distribution  expenses  attributable 
to  thasaleof  both  classes  of  shares  will 
be  allocated  annually  to  each  class  of 
shares  oa  the  basis  hereinafter 
described,  h  is  recopuzed  by  tha 
applicants  that  expenditures 
attributable  to  the  sale  of  one  class  of 
shares  cannot  be  presented  to- tha  Board 
of  Directors  to  jastify  rule  12b-l 
distribution  fees  of  the  other  class  of 
shares. 

8.  On  a  quartcsly  basis,  the  Board  of 
Directors  of  the  Sheri-Term  Global 
lacorae  Fund  receive  statements  of 
distribution  revenues  aid  expendihires 
for  each  class  of  shares  ("Stateraeats"} 
containing  sufficient  information  so  that 
they  Biay  ganaraUy  ntenitor  disteibuti(n 
revenues  aad  expenditures^  On  an 
annual  basis,  tha  Boacd  oC  Dirartora 
receive  amMial  StalafBawta  which  wf U  be 
reviewed  by  an  iwdepnadent  sj^ert 
which  set  {aiA  the  diatDbutia«  lavcmes 
received  600- tha  disferikatieft  fee  aad 


the  CDSC  and  the  dlstribatton  expenses 
to  be  coosideied  by  the  Board  of 
Directors  in  determining  diat  there  is  a 
reasonable  likelihood  that  the  rule  I2i>-1 
plan  will  beneBt  the  Short-Tenn  Global 
Income  Fand  and  its  shareholders. 

9.  The  annual  Statements  include  two 
categories  of  distribution  expenses.  The 
first  categofy  is  comprised  of 
distribution  expenses  that  are 
exchsiveiy  attributable  to  selling  shares 
of  the  Short-Term  Global  Income  Fund 
("direct  expenses").  Direct  expenses  are 
com]»i8cd  of  financial  adviser 
compensation,  interest  (where 
applicable)  on  accumulated  and 
unreimbursed  disfribotion  expenses, 
fioandat  printing  and  specific  fand 

'  advertising,  if  any,  solely  directed  to 
selling  the  shares  of  the  Short-Term 
Global  kicome  Fund.*  Because  direct 
eiq)enses  are  exclusively  attributable  to 
the  Short-Term  Global  hicome  Fund,  the 
entire  amoamt  diereof  is  reported  as  a 
distribution  expense  in  the  Short-Term    ' 
Global  Income  Fund's  Statements. 

10.  The  principal  direct  expense  will 
be  payments  made  to  sales  personnel 
far  selling  shares  of  a  particular  class 
and  will  require  no  allocation  between 
classes.  However,  certain  other  direct 
expenses  properly  attributable  to  the 
Short-Term  Global  hicome  Fund  as  a 
whole  if  only  a  single  class  existed  wiH 
apply  to  both  claeses  ("other  direct 
expenses")  and  will  be  allocated  as 
expenses  to  both  classes  of  shares.  Such 
other  direct  expeiwas  are  comprised  of 
certain  financial  printing  expenses  for 
prospectuses,  statements  (rf  additional 
information,  shareholder  reports  and 
brochures  used  for  distribution  purposes 
as  welt  as  advertising,  if  any,  soldy 
directed  to  selling  shares  of  the  Short^ 
Term  Global  Income  Fund  The 
allocatioD  af  these  direct  expenses  will 
be  made  accordinf  to  the  ratios  which 
the  sales  of  the  shares  of  each  class  bear 
to  the  total  sain  of  tie  Short-Term 
Global  Ibcob»  Pands  shares  each  year. 
As  a  result  of  this  alocation,  die 
expenses  reported  ia  the  Statcracnts 
with  lespect  to  Class  B  shares  witt 
exclude  those  expenses  which  resulted 
ia  the  distribution  of  the  Class  A  shares. 

11.  The  second  category  consists  of 
induTct  expenses  atti-^Mable  to  the 
distribution  af  all  investment  products 
sokl  by^  the  Disbibator,  includkig  sfanes 
of  the  Short-Term  Gtehal  Income  Pond 
("indirect  expmses"},  Indirect  expenses 
are  coaiprised  ef  matiagement  sales 
compensation  (as  distogeished  firom 
financial  adviser  compensation),  other 


*  A*  Mcd  fenein.  IfaMadal  mMmt"  rsfcn  to  aO 
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employee  compensation  and  benefits, 
communications,  postage,  stationery 
and  printing,  occupancy  and  equipment, 
general  sales  promotion  which  is  not 
directed  specifically  to  selling  shares  of 
the  Short-Term  Global  Income  Fund, 
and  general  overhead  expenses.  Unlike 
direct  expenses,  indirect  expenses  are 
not  exclusively  attributable  to  the  Short- 
Term  Global  Income  Fund,  or  even  a 
single  product  line.  Therefore,  the  Short- 
Term  Global  Income  Fund  bears  only  an 
allocated  portion  of  indirect  expenses. 

12.  Once  allocable  distribution-related 
indirect  expenses  have  been  identified 
and  accumulated,  such  costs  will  be 
allocated  to  the  Short-Term  Global 
Income  Fund,  and  each  class  within  the 
Short-Term  Global  Income  Fund,  based 
upon  the  ratio  which  the  Short-Term 
Global  Income  Fund's  (and  class] 
financial  adviser  compensation  bears  to 
the  total  financial  adviser  compensation 
paid  on  all  products  distributed  by  the 
Distributor.  The  denominator  of  total 
financial  adviser  compensation  is  used 
because  indirect  distribution  expenses 
being  allocated  may  relate  to  all 
investment  products  and  not  exclusively 
to  the  Short-Term  Global  Income  Fund 
and  because  the  Distributor  believes 
that  fmancial  adviser  compensation  is 
the  most  meaningful  common  element 
relating  to  all  the  products  which  it  sells. 

13.  The  Distributor's  allocations  of 
indirect  expenses  will  be  attributed  to 
the  Class  A  shares  and  the  Class  B 
shares  based  upon  the  same  cost 
accounting  methodologies  described 
above  as  though  each  class  of  shares 
was  a  separate  fund. 

14.  Financial  advisers  selling  shares  of 
the  Short-Term  Global  Income  Fund  will 
be  compensated  differently  as  a  result  of 
whether  an  investor  chooses  Class  A  or 
Class  B.  Because  the  size  of  a  financial 
adviser's  compensation  will  vary  from 
case  to  case  depending  on  breakpoints, 
performance  of  the  financial  adviser, 
size  of  the  client  accounts  in  the  Short- 
Term  Global  Income  Fund,  length  of 
time  client  accounts  are  maintained  in 
the  Short-Term  Global  Income  Fund  and 
other  factors,  it  is  not  possible  to 
generalize  as  to  which  class  will  provide 
the  financial  adviser  with  the  highest 
levels  of  compensation.  The  applicants 
will  include  a  statement  in  the  Short- 
Term  Global  Income  Fund's  prospectus 
to  the  effect  that  a  financial  adviser  may 
receive  different  levels  of  compensation 
for  selling  Class  A  shares  or  Class  B 
shares.  Also,  the  Distributor  has 
adopted  compliance  standards  as  to 
when  Class  A  shares  and  Class  B  shares 
may  appropriately  be  sold  to  particular 
investors,  and  will  amend  these 
standards  to  reflect  the  addition  of  the 


conversion  feature  for  the  Class  B 
shares. 

15.  Applicants  believe  that  the 
Alternative  Purchase  and  Conversion 
Plan  will  provide  a  meaningful  choice 
for  investors.  An  investor's  decision  to 
invest  in  Class  A  or  Class  B  shares  at 
any  given  time  will  depend  on  a  number 
of  factors,  including,  among  others,  the 
amount  of  money  to  be  invested  initially 
and,  over  a  period  of  time,  the  current 
level  of  the  front-end  sales  load  or 
CDSC  imposed  by  the  Short-Term 
Global  Income  Fund  and  the  period  of 
time  over  which  the  investor  proposes  to 
retain  his  or  her  investment  in  the  Short- 
Term  Global  Income  Fund  and  the 
anticipated  level  of  yield  from  the  Class 
A  and  Class  B  shares. 

16.  Without  the  conversion  feature,  an 
investor  wishing  to  convert  his  or  her 
Class  B  shares  to  Class  A  shares  to  take 
advantage  of  the  lower  Class  A 
distribution  fee  would  have  to  first 
redeem  his  or  her  Class  B  shares  and 
then  buy  Class  A  shares  subject  to  the 
front-end  sales  charge. 

Applicants'  Legal  Condusimis 

17.  The  applicants  do  not  believe  that 
the  implementation  of  the  Alternative 
Purchase  and  Conversion  Plan  will  give 
rise  to  any  conflicts  between  the 
interests  of  the  two  classes. 

18.  The  proposed  Alternative 
Purchase  and  Conversion  Plan  does  not 
create  the  potential  for  the  abuses 
relating  to  complex  capital  structures 
and  mutuality  of  risk  which  section  18  of 
the  1940  Act  was  intended  to  redress. 
The  proposed  arrangement  will  not 
increase  the  speculative  character  of  the 
shares  of  the  Short-Term  Global  Income 
Fund,  since  each  class  of  shares  will 
participate  in  all  of  the  Short-Term 
Global  Income  Fund's  income  and  all  of 
the  Short-Term  Global  Income  Fund's 
expenses,  with  the  exception  of  the 
differing  distribution  fees  payable  by 
each  class  of  shares  which  will 
disproportionately  reduce  the  net 
income  of  each  such  class,  in  the  same 
proportion  that  the  net  assets 
attributable  to  that  class  bears  to  the 
Short-Term  Global  Income  Fund's  total 
net  assets.  Further,  both  classes  of 
shares  would  be  redeemable  at  all 
times,  and  no  class  of  shares  will  have 
any  preference  or  priority  over  any  other 
class  in  the  Short-Term  Global  Income 
Fund  in  the  usual  sense  (that  is,  no  class 
will  have  a  distribution  or  liquidation 
preference  with  respect  to  particular 
assets  and  no  class  would  be  protected 
by  any  reserve  or  other  account). 

19.  The  applicants  believe  that  the 
interests  of  the  two  classes  of  shares  as 
to  the  management  and  advisory  fees  of 
the  Short-Term  Global  Income  Fund 


participating  in  the  Alternative  Purchase 
and  Conversion  Plan  are  the  same  and 
not  in  conflict  These  fees  are  used  to 
compensate  the  Manager  for  providing 
management  and  advisory  services  that 
are  common  to  all  investors,  regardless 
of  the  class  of  shares. 

20.  The  Alternative  Purchase  and 
Conversion  Plan  permits  investors  to 
choose  the  method  of  purchasing  shares 
that  is  most  beneficial  given  the  length 
of  time  the  investor  expects  to  hold  his 
or  her  shares  and  other  relevant 
circumstances  and  affords  investors  the 
opportunity  to  defer  any  sales  charge  by 
purchasing  Class  B  shares  initially  and 
relieves  them  of  the  higher  distribution 
fee  associated  with  the  Class  B  shares 
by  allowing  for  the  automatic 
conversion  of  those  shares  to  Class  A 
shares  without  the  imposition  of  any 
additional  sales  charge  after  the 
Distributor  has  been  compensated  for 
distribution  expenses  related  to  the 
Class  B  shares. 

Applicants'  Conditions 

The  Applicants  agree  that  the  order  of 
the  SEC  granting  the  requested  relief 
shall  be  subject  to  the  following 
conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  the  Fund,  and  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences 
between  the  classes  of  shares  of  the 
Fund  will  relate  solely  to:  (a)  The  impact 
of  the  disproportionate  payments  made 
under  the  rule  12b-l  distribution  plans 
and  any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  which 
shall  be  approved  by  the  Commission 
pursuant  to  an  amended  order,  (b)  the 
fact  that  the  classes  will  vote  separately 
with  respect  to  the  Fund's  rule  12b-l 
distribution  plans,  (c)  the  different 
exchange  privileges  of  the  classes  of 
shares,  (d]  the  designation  of  each  class 
of  shares  of  the  Fund,  and  (e)  the  feet 
that  only  Class  B  shares  will  have  a 
conversion  feature. 

2.  The  directors  of  the  Fund,  including 
a  majority  of  the  independent  directors, 
have  approved  the  Alternative  Purchase 
and  Conversion  Plan.  The  minutes  of  the 
meeting  of  the  directors  of  the  Fund 
regarding  the  deliberations  of  the 
directors  with  respect  to  the  approvals 
necessary  to  implement  the  Alternative 
Purchase  and  Conversion  Plan  reflect  in 
detail  the  reasons  for  the  directors' 
determination  that  the  proposed 
Alternative  Purchase  and  Conversion 
Plan  is  in  the  best  interests  of  both  the 
Fund  and  its  shareholders. 
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3.  Ok  Mt  OBgsing  Basn,  aw  dnnctora 
of  the  Fund,  pHreoaiit  to  Ac&  RdueMry 
rciponsibffiti—  under  Ui*  btvestaent 
Conpaay  ActMd  othenvitse,  wiff 
monitoK  the  fwid  far  die  esdetenee  ef  any 
material  cenftcta  bettveea  tfie  intsreata 
of  tie  two  daaaea  ef  akwas.  The 
directors,  indadinff  a  malentjr  of  Ae 
independent  ftecten^  sMKtake  aoc^ 
action  aa  ia  raaaonably  neeaiaarjr  to 
eliminate  any  such  conflicts  that  any 
develop.  The  Manager  and  the 
Distributor  ihall  be  le^ansibte  foe 
reporting  a^  poteotiai  oi  esdstiaf 
cottflieta  tn  ^  directors.  If  a  conflict 
arises,  the  Manager  and  the  EKa&ibotor 
at  their  own  caat  wiU  Kmedsr  audi 
conflict  op  to  and  indudint  establishing 
a  new  legistesed  management 
investment  caoipany. 

4.  Any  rule  12b-4  plan  adqptedor 
amended  to  permit  the  aoseaamaat  of  a 
rule  12b-l  fee  on  any  dasa  ef  ^ares 
which  has  not  had  its  rule  12b-l  plan 
approved  by  die  public  shareholders  of 
that  class  will  be  submitted  to  the  pubttc 
shareholders  of  such  class  for  approvnt 
at  the  next  meeting  of  sharehoMsta  after 
the  initial  isaoance  of  the  dasa  of 
shares.  Such  meeting  is  to  be  held  within 
16  months  of  the  date  diat  the 
registration  statement  refating  to  such 
dass  firs!  becsBMS  eSactive  or,  if 
applicable,  the  date  that  the  amendment 
*Tr  ^^t  ngitlrsfinn  stilwiit  ii  isiiiiii 
to  ofEsF  audi  daaa  first  beeomea 
efCective. 

S.'Ae  dindsrs  eC  the  Fand  noU 
receive  quarteriy  and  annual  statements 
concemap  dUribntioa  esqHndiluRa 
comp^nvg  wttk  panacapb  (bi(^(ii|  af 
rule  1^-^  aa  it  aagfr  be  aewMbd  bora 
time  te  time.  In.  Ifaa  stetenents,  aolgr 
expendituHte  ptopeily  alli  illiitiiMe  te  the 
sale  of  a  partisnliBr  dasa  of  skaaeamtt 
be  used  ta  iaatify  aagrt&tofltniiaftfiBe 
charged  to  that  class.  Expendituaes  not 
related  to  the  sale  of  a  particular  dass 
will  not  be  pi  eseiiteu  to  tne  directors  to 
justify  any  fee  attributable  to  that  class. 
The  stateamiik  nidu^ng  tke 
allora  tinea  apoawhkA  tli^aBe  bascdl 
wilT  be  snl^aet  t»  the  wvdew  and 
appnwel  of  the  independmt  diaeetars  in 
the  exeseiae  ^  their  fiduciary  datiea. 

6.  Divideada  paid  by  the  Fund  with 
respect  to  each  class  of  its  shares,,  to  the 
extent  ai^  dlvidenda  ace  paid»  will  be 
calculated  ia  the  same  nuumer.  at  the 
same  &ne,  on  the  same  day.  and  wnll  be 
in  the  same  amount,  except  that 
distrfuutfon  payments  relating  to  each 
respective  dasa  of  sharea  wiff  be  borne 
exchisfveiy  by  that  claaa. 

7.  The  methodhrfosr  and  procedyues 
for  calculating  the  net  asset  valae  and 
divideada  ana  dirtribalfoaa  of  the  two 
ciaaasa  wn^  tna  prefer'  etrocadon  or 


expensca  oesweeif  tne  two  classes  has 
been  leviewed  by  an  expert  (the 
"Independent  Examteer"!,  whidi  has 
rendered  a  report  to  the  Appncants, 
whiefr  has  been  provided  to  tne  start  of 
tne  GonunissioHi  tfiat  sbciy  meUtoduIugy 
and  procedures  are  adiequate  to  ensure 
that  such  ealcnlations  and  alhwations 
will  be  made  in  an  appropriate  manner. 
On  an  ongeng  basis,  me  Independent 
Examiner,  or  an  appropriate  substitute' 
Independent  Examiner,  wiB  monitor  the 
manner  in  which  the  calculations  and 
allocetione  are  being  made  and,  based 
upon  soch  review,  will  render  at  lieast 
anmrally  a  report  to  the  Fund  that  the 
calculations  and  atiocations  are  benig 
made  properiy.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  periodic  reports  filed  with  me 
Commission  pursuant  to  sections  30(aT 
and  3D(b}(l}  of  the  Investment  Company 
Act  The  woric  papers  of  the 
Independent  Examiner  with  respect  to 
such  reperti,.  fallowing  request  by  the 
Fimd  (which  the  Fund  agrees  to 
provide),  will  be  available  for  inspection 
by  the  Commission  staff  tq>on  the 
written  request  to  the  Fund  for  soch 
work  papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Assodate 
Diceetas,  the  Chief  Accwotent  tile  Chief 
Finandal  Analyat,  as  Aaaiataot 
Director,  andaogrlkgianat 
Administrators  or  Associate  and 
Assistant  Administraton.  The  initial 
report  or  ne  fiMfependent  Examiner  is  a 
"Special  Purpose"  report  en  the  'Design 
of  a  System"  and  the  ongoing  lepatta 
will  he  "^Mciat  Purpose"  repostft  on  the 
"Deaijpi  of  a  S^tem  and  Cwtain 
CompEance  Tests"  aa  defined  and 
described  &i  SAS  No.  44  of  the  AICPA. 
as  it  may  be  amended  from  time  to  time;^ 
or  in  siiidlar  auifitiBg  standards  as  may 
be  adopted  by  the  AICPA  frost  time  to 
time. 

8.  Applicants  have  adequate  ladCtiea 
in  place  to  ensure  implementetinn  of  the 
methodology  and  procedurea  far 
calculating  the  net  asset  value  and 
dividrada  and  distributiiBas  of  die  two 
dassea  of  shans:  and  the  proper 
allocation  of  expenses  between  the  two 
dasses  of  shares  and  tMs  representation 
has  been  concurred  with  by  the 
Independent  Examiner  ia  the  initial 
report  referred  to  in  condition  ^  above 
and  willbe  concuned  with  by  the 
Independent  Ctaminet;  or  an 
appropriate  substitute  Independent 
Examiner,  on  aa  ongoing  basis  at  least 
annually  In  the  ongohig^  reports  reftoed 
to  in  oonditioa(7l  above.  AppKcanCi 
will  take  ikmnedlBta  cocrective  meesoes 
if  thia  represenCatioB iL  not  cenconed  in 
by  the  hidbpeudentBtamltaer  or 


appropriate  substitute  faidependent 
Examiner. 

9.  The  prospectus  of  the  Fund  wilt 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  Fund  shares  may  receive 
different  compcnsotien  witfi  respect  to 
one  particular  class  of  sbatea  eves 
another  in  the  Flmd. 

10.  TheDiatrtbotot  haa  adoipted 
compliance  standank  ae  to  v^ea  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors,  and  will 
amend  these  standarda  to  reflect  the 
addition  of  the  converaioa  fceOue  for 
Claaa  B  shares.  AppiicantB  witt  reqaire 
all  persons  selling  shares  of  the  Food  to 
agree  to  conform  to  such  standards. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  of  the  Fund  with  respect  to  the 
Alternative  Purdaase  and  Conversion 
Plan  will  be  set  forth  in  guidelines  whidi 
will  be  fiuniafaed  to  the  directois. 

12.  The  Fund  wili  dbdaee  the 
respective  expense*  pei  fuunapce  data, 
diatributioa  arrangemedB,  su  vices, 
fees,  sales  teadb..  dt£ened  sales  leads, 
and  exchange  pmilegea  applicable  to 
each  class  ^  sliarea  m  every  prespeetus, 
regardess  of  whether  alt  dasses  of 
sharea  are  offered  tnreagit  eeen 
prospectus.  The  Fund  will  disclose  the 
respective  expenses  and  pei  fui  luuiice 
data  applicable  to  ail  dasses  of  shares 
in  every  shareholder  report.  To  the 
extent  any  advertisement  or  sates 
literature  describes  the  snpsnsss  or 
perfonaance  datir  appUicaWe  to  any- 
class  of  shares,  it  wiU  also  dieelose  the 
respective  ewpenses  and/or 
performance  data  applicable  te  att 


provided  by  Applicants  for  publication 
in  any  iiewspepei  or  sinrirar  listing' of 
the  Fund's  net  asset  value  and  public 
offering  price  will  pceaenl  each  dasa  of 
shaaes  separately. 

13.  The  Applicants  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  the  apphcatfon  will  not 
imply  CoBiBiaasan  approvak 
authocfaatioo,  or  arqpasrenrw  in  any 
particular  level  of  peymenta  that  the 
Fund  may  BMke  pnaeaot  to  ilB  mfe  12b- 
1  dUrihittea  pkHM  ia  reliance  ea  tbe 
exi  ■pH>i  eeder. 

14.  CItBss  9  shares  will  convert  into 
Qass  A  shares  en  the  baaiis  of  (he 
relative  net  asset  veluea  of  the  two 
dasses»  w&haut  the  impnaitiaa  e£  ai^ 
sales  load.  fee.  or  ether  chacge. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Maigarat  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  92-1613  Filed  l-22-«2;  8:45  am] 

MLUNO  CODE  W10-01-M 


DEPARTMENT  OF  STATE 


Office  of  the  Under  Secretary  for 
International  Security  Affairs 


{Public  Notice  1557] 


1 


Determination  on  Assistance  to  ttie 
United  Nations  Special  Commission 
for  tt>e  Elimination  of  Iraqi  Weapons  of 
Mass  Destruction 

Pursuant  to  section  451  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (22 
U.S.C.  2261)  (the  "Act"),  Section  1-201  of 
Executive  Order  12163,  as  amended,  and 
section  1(a)(1)  of  State  Department 
Delegation  of  Authority  No.  145, 1 
hereby  authorize  the  use  of  $1,334 
million  in  fimds  made  available  under 
chapter  6  of  part  II  of  the  Act  in  fiscal 
year  1992  for  assistance  to  the  UN 
Special  Commission  for  the  Elimination 
of  Iraqi  Weapons  of  Mass  Destruction  to 
support  its  operation  in  Iraq  and  related 
activities  pursuant  to  UN  Seciuity 
Council  Resolution  687  of  April  3, 1991, 
notwithstanding  any  other  provision  of 
law. 

This  determination  shall  be  reported 
to  Congress  immediately  and  published 
in  the  Federal  Register.  , 

January  11, 1992. 

Reginald  Bartholomew, 

Undersecretary  of  State  for  International 
Security  Affairs. 

(FR  Doc.  92-1562  Filed  1-22-92;  8:45  am] 

BHXING  COOE  4710-10-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration;  Radio 
Technical  Commission  for 
Aeronautics  (RTCA)  Ad  Hoc  Group  5 

AirtMme  Loran-C  Area  Navigation 
Equipment;  Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463, 5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  the  second  meeting  of 
Ad  Hoc  Group  5  to  be  held  February  13- 
14. 1992.  in  the  RTCA  conference  room, 
1140  Connecticut  Avenue  NW,  Suite 
1020.  Washingtoif.  DC  20036. 
commencing  at  9:30  a.m. 

The  agendafor  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  the  first 


U  Ml 


meeting's  minutes,  RTCA  paper  no.  227- 
91/AG5-8:  (3)  FAA  briefing  on  CDI  test; 
(4)  Review  status  of  proposed  changes 
to  DO-194.  Define  proposed  end 
product,  remaining  work  and  estimated 
completion  date;  (5)  Discuss  new  tasking 
relative  to  the  use  of  Loran  C  as  a  sole 
means  of  navigation.  Develop  terms  of 
reference;  (6J  Establish  initial  work 
program  and  schedule;  (7)  Assignment  of 
tasks;  (8)  Other  business;  (9)  Date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  January  14, 
1992. 

Joyce  J.  Gillen. 
Designated  Officer. 
[FR  Doc.  92-1644  Filed  1-22-92;  8:45] 

BILUNG  CODE  4910-IS-ll 


Federal  Aviation  Administration  Radio 
Technical  Commission  for 
Aeronautics  (RTCA)  Special 
Committee  169 

Aeronautical  Date  Link  Applications 
Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  the  fifth  meeting  of 
Special  Committee  169  to  be  held 
February  11-12. 1992,  in  the  RTCA 
conference  room,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC  20036,  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks:  (2)  Review  of  meeting  agenda; 
(3)  Approval  of  minutes  of  the  fourth 
meeting  heic}  on  October  17-18, 1991. 
RTCA  paper  no.  XXX-9l/SCl6»-XX 
(enclosed):  (4)  Report  on  first  meeting  of 
the  GNSS  Task  Force:  (5)  Report  of  Air 
Traffic  Services  Data  link 
Communications  Working  Group  (WG- 
1)  activities;  (6)  System  Architecture  and 
Dependencies  Working  Group  (WG-2) 
activities:  (a)  Working  group  status 
report;  (b)  Consideration  of  formal 
working  group  terms  of  reference:  (c) 
Consider  working  group 
recommendation  to  establish  new 
working  groups  on  Flight  Operations 
and  Customer  Services;  (7)  Report  of 
Special  Committee  162  status  and 


recommended  actions;  (8)  Briefing  on 
Boeing  ATN  Plans  and  Schedules;  (9) 
Briefing  on  FAA  ATN  End  Systems;  (10) 
Briefing  on  Data  Link  Management;  (11) 
Discussion  of  Conformance  Testing 
Issues;  (12)  Develop  proposals  to 
establish  new  special  conunittees;  (13) 
Establish  workiiig  groups:  (14) 
Assignment  of  tasks;  (15)  Other 
business;  (16)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  1140  Connecticut  Avenue. 
NW..  Suite  1020.  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC  o^  January  16, 
1992. 

Joyce  J.  Gilian. 

Designated  Officer. 

FR  Doc.  92-1645  Filed  1-22-42: 8:45  am] 

BHJJNO  COM  4910-1S-M 


Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  part  235  and  49 
app.  U.S.C.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification  of 
the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  ^  as 
detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3128. 

Applicant-  Burlington  Northern 
Railroad  Company,  Mr.  W.G.  Peterson. 
Chief  Engineer-Control  Systems,  9401 
Indian  Creek  Parkway,  P.O.  Box  29136, 
Overiand  Park.  Kansas.  66201-9136. 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system  (TCS).  on  the  two  main 
tracks,  between  milepost  1.0  and 
milepost  3.0,  near  Alliance,  Nebraska, 
on  the  Denver  Division,  Third 
Subdivision,  by  the  discontinuance  and 
removal  of  the  TCS  limits  by 
approximately  two  miles. 

The  reason  given  for  the  proposed 
changes  is  to  make  better  use  of  signals 
in  a  traffic  congested  area. 


Federal  Register  /  Vol.  57.  No.  15  /  Thursday,  January  23.  1992  /  Notices 


2805 


BS-AP-No.  3129. 

Applicant-  Consolidated  Rail 
Corporation,  Mr.  J.F.  Noffsinger,  Chief 
Engineer-C&S.  15  North  32nd  Street, 
room  1215,  Philadelphia,  Pennsylvania 
19104-2849. 

Consolidated  Rail  Corporation  seeks 
approval  of  the  proposed  discontinuance 
and  removal  of  "Altamont"  Interlocking, 
milepost  152.3,  near  Altamont,  Illinois, 
on  the  St.  Louis  Line,  Indianapolis 
Division,  consisting  of  the  removal  of 
automatic  interlocking  signals  2E  and 
2W  and  the  installation  of  automatic 
back  to  back  signals  152E  and  152W. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operation  due  to  the 
removal  of  the  crossing  diamond. 

BS-AP-No.  3130. 

Applicant:  ConsoUdated  Rail 
Corporation,  Mr.  J.F.  Noffsinger,  Chief 
Engineer-C&S,  15  North  32nd  Street, 
room  1215,  Philadelphia,  Pennsylvania 
19104-2849. 

Consolidated  Rail  Corporation  seeks 
approval  of  the  proposed  discontinuance 
and  removal  of  "CP  Horn"  Interlocking, 
milepost  186.4,  near  Crestline,  Ohio,  on 
the  Fort  Wayne  Line,  Pittsburgh 
Division,  consisting  of  the  removal  of 
five  controlled  signals,  two  power- 
operated  crossovers,  and  the  conversion 
of  one  power-operated  switch  to  hand 
operation. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operation. 

BS-AP-No.  3131. 

Applicant  Union  Pacific  Railroad 
Company,  Mr.  P.M.  Abaray,  Chief 
Engineer-Signals,  1416  Dodge  Street 
room  920,  Omaha,  Nebraska  68179. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  two 
control  points,  CPR037,  milepost  36.9, 
and  CPR038,  milepost  38.a  near  Kildare, 
Texas,  on  the  Red  River  Division,  Dallas 
Subdivision,  consisting  of  the 
conversion  of  two  power-operated 
switches  to  hand  operation  with  electric 
locks,  the  removal  of  six  controlled 
signals,  and  the  installation  of  two 
automatic  signals. 

The  reason  given  for  the  proposed 
changes  is  that  the  siding  is  rarely  used 
for  the  passing  of  trains. 

BS-AP-No.  3132. 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  P.M.  Abaray,  Chief 
Engineer-Signals,  1416  Dodge  Street, 
room  920,  Omaha,  Nebraska  68179. 

The  Union  Pacific  Raihnad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  two 


control  points,  CPR070,  milepost  70.0, 
and  CPR072,  milepost  71.0,  near  Quincy, 
Texas,  on  the  Red  River  Division,  Dallas 
Subdivision,  consisting  of  the 
conversion  of  two  power-operated 
switches  to  hand  operation  with  electric 
locks,  the  removal  of  six  controlled 
signals,  and  the  installation  of  two 
automatic  signals. 

The  reason  given  for  the  proposed 
changes  is  that  the  siding  is  rarely  used 
for  the  passing  of  trains. 

BS-AP-No.  3133. 

Applicant:  Southern  Pacific 
Transportation  Company,  Mr.  ).A. 
Turner,  Chief  Engineer-Signals,  Southern 
Pacific  Building,  One  Market  Plaza,  San 
Francisco,  California  94105. 

The  Southern  Pacific  Transportation 
Company  seeks  approval  of  the 
proposed  discontinuance  and  removal  of 
the  traffic  control  system  between 
milepost  46.7  and  milepost  47.4,  on  main 
track  No.  12,  near  San  )ose,  California, 
on  the  Coast  District,  Coast  Line, 
consisting  of  the  removal  of  three 
controlled  signals  and  four  automatic 
signals. 

The  reason  given  for  the  proposed 
changes  is  that,  as  a  result  of  track  and 
facility  rearrangement,  track  No.  12  will 
become  a  yard  track. 

BS-AP-No.  3134. 

Applicant  Southern  Pacific  Chicago 
St.  Louis  Corporation,  Mr.  ).A.  Turner, 
Engineer-Signals,  Southern  Pacific 
Building,  One  Market  Plaza,  San 
Francisco,  California  94105. 

The  Southern  Pacific  Chicago  St.  Louis 
Corporation  seeks  approval  of  the 
proposed  discontinuance  and  removal  of 
two  automatic  block  signals  at  milepost 
184.3,  near  Springfield,  Missouri,  on  the 
Springfield  District  Wilmington  Line. 

The  reason  given  for  the  proposed 
changes  is  the  installation  of  coded 
track  circuits  and  that  removing  these 
signals  will  improve  train  handling  and 
allow  for  future  train  speed  increases. 

BS-AP-No.  3135. 

Applicant  Consolidated  Rail 
Corporation,  Mr.  J.F.  Noffsinger,  Chief 
Engineer-C&S,  15  North  32nd  Street 
room  1215,  Philadelphia,  Pennsylvania 
19104-2849. 

Consolidated  Rail  Corporation  seeks 
approval  of  the  proposed  discontinuance 
and  removal  of  the  manual  block  signal 
system  on  the  single  Xenia  Secondary 
Track  between  "CP  163,"  milepost  25.0 
and  End  of  Track,  milepost  39.1,  near 
London,  Ohio  and  between  Cinciimati 
Line  Connection,  milepost  15.4  and  End 
of  Track  milepost  12.0,  near  Dayton. 
Ohio,  on  the  Indianapolis  Division. 


redesignating  the  trackage  as  an 
industrial  track. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operations. 

BS-AP-No.  3136. 

Applicant  Burlington  Northern 
Railroad  Company,  Mr.  W.G.  Peterson, 
Chief  Engineer-Control  Systems,  9401 
Indian  Creek  Parkway,  P.O.  Box  29136, 
Overiand  Park,  Kansas  66201-9136. 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system  on  the  single  main  track, 
near  Teague.  Texas,  milepost  208.0,  on 
the  Fort  Worth  Division,  First 
Subdivision,  consisting  of  the  relocation 
of  two  automatic  back  to  back  block 
signals  from  milepost  207.7  to  milepost 
207.9. 

The  reason  given  for  the  proposed 
changes  is  to  facilitate  the  installation  of 
motion  type  grade  crossing  protection  at 
milepost  207.9. 

BS-AP-No.  3137. 

Applicant  CSX  Transportation,  Inc., 
Mr.  W.J.  Scheerer,  Chief  Engineer-Train 
Control,  500  Water  Street,  Jacksonville, 
Florida  32202. 

The  CSX  Transportation,  Inc.  (CSX) 
seeks  approval  of  the  proposed' 
modification  of  the  traffic  control  system 
between  South  Bellwood,  Georgia, 
milepost  862.3  and  Manchester,  Georgia, 
milepost  788.8,  on  the  Atlanta  Division, 
Manchester  Subdivision,  consisting  of 
the  removal  of  1  automatic  signal,  the 
relocation  of  17  automatic  signals,  and 
the  installation  of  11  automatic  signals. 

-The  reason  given  for  the  proposed 
changes  is  to  provide  follow  block 
capability  and  to  respace  signals  to 
allow  for  improved  train  operations. 

BS-AP-No.  313a 

Applicants: 
New  Orleans  Public  Belt  Railroad,  Mr. 

A.C.  Marinello,  Jr.,  Manager, 

Engineering  and  Maintenance,  P.O. 

Box  51656,  New  Orleans,  Louisiana 

70151-1658. 
lUinois  Central  Railroad  Company,  Mr. 

John  T.  Sharicey,  Engineer  Signals,  233 

North  Michigan  Avenue,  Chicago, 

Illinois  60601-5799. 

The  New  Orieans  Public  Belt  Railroad 
(NOPB)  and  the  Illinois  Central  Railroad 
Company  (IC)  jointly  seek  approval  of 
the  proposed  discontinuance  and 
removal  of  the  automatic  interiocking,  at 
Jefferson  Avenue,  New  Orleans, 
Louisiana,  milepost  3.65,  where  two 
NOPB  main  tracks  cross  at  grade  two 
main  tracks  of  the  IC  consisting  of  the 
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removal  <X  eight  aotomatic  intcriocktng 
signals,  the  removal  of  foor  approadi 
signais,  •ad  Ihe  irotaHaiMn  Wf  «^it  stop 
signs. 

The  reaaen  given  for  tite  propaaed 
change  is  the  low  traffic  deiui^  through 
the  area.  i 

BS-AP-No.  3138.  ! 

Applicaot  CSX  Transportation.  lac^ 
Mr.  W4.  Sc^eerer,  Chief  £iig|teeer-1>ain 
Control  500  Water  Stieet  {acksonvtlie, 
Florida  82202. 

The  CSX  Transportation,  Inc.  aeeks 
approval  af  the  proposed  discontinuance 
and  removal  of  Ike  aotoniatic  hilack 
si^al  sjrstem  bettveen  Greeacaatle. 
Indiana,  milepost  17i.7  and  Bedford, 
Ind^aaa.  miiepost  24S.7,  a  distance  of  €9 
miles,  on  the  Chicago  Division,  Monon 
Subdivimon,  and  profMiaes  to  operate 
under  OTC  Rules. 

The  reaaoR  given  for  the  pro^wwed 
chamea  is  that  the  traffic  density  does 
not  warraAt  retention  of  the  sifoal 
system. 

BS-AP-No.  3140. 

ApplicwiL  Mi.  Richard  L  Keller,  Chief 
Easier,  Montana  Rail  Link, 
Incorporated  P.O.  Box  S77B,  Missoula. 
Montana  59807. 

The  Montana  Rail  Link,  iBcoiporated 
seeks  approval  of  the  proposed 
modiHcation  of  the  signal  system 
between  milepost  228.1  and  mtiepost 
235.5,  near  Helena,  Montana,  on  the 
Second  Subdivision,  consisting  of  the 
conversion  of  controlled  signals  81L  and 
8lR  to  automatic  signals  2331  and  2330, 
the  discontinuance  and  removal  of  four 
automatic  signals;  2315,  2314,  2205,  and 
2294,  and  the  installation  of  two  back  to 
back  automatic  signals  2305  and  2306,  in 
connection  with  the  installation  of 
coded  track  circuits. 

The  reasons  given  for  the  proposed 
changes  are  the  upgrade  of '^e  signal 
system  and  the  improvement  of  train 
operations  in  the  area. 

BS-AP-No.  3141. 

Applicant:  Southern  Pacific 
Transportation  Company,  Mr.  j.A. 
Turner,  Chief  Engineer-Signals,  Southern 
PaciBc  Building.  One  Market  Plaza.  San 
Francisco,  Calitornia  94105. 

The  Southern  Pacific  Transportation 
Company  seeks  approval  of  the 
proposed  discontmuance  and  removal  of 
the  automatic  block  m^ial  eysrtem 
between  milepost  70.3  and  milepost  75.6 
(Tracy  Line),  and  milepost  78.8  and 
milepost  82.2  (West  Side  Line),  on  the 
Stodcton  Division,  San  }oaquin  District: 
also  between  milepost  82.26  and  82.7 
(Mocooo  Line),  on  the  Sacrafiteirto 
Division,  Martinez  District,  near  Tracy, 
Cahfomia,  <»nsisting  of  *he  romoval  of 


19  antematk  \Aodk.  signals.  Operations 
wmM  be  under  Direct  TrafTic  Control 
Kines. 

The  reason  given  for  the  proiposed 
changes  is  tfiat,  due  to  changes  in 
operations  and  ^  reduction  of  btitn 
traffic  in  the  area,  the  cost  ofoperatiRg 
and  mamtaintng  the  signal  system  is  not 
warranted. 

BS-AP-No.  3142. 

Applicant:  Conaididated  Rail 
Corporation,  Mr.  J.F.  Noffsinger,  Chief 
Engineer-C&S,  15  North  32nd  Street, 
room  1215,  Philadelphia.  Pennsylvania 
19104-aM8. 

Consolidated  Rail  Corporation  seeks 
approval  of  the  proposed  disooetinuance 
and  removal  of  the  ti^ic  control  system 
on  the  sii^  main  track  of  the  Corning 
Secondary  between  "Baker",  milepost 
677  and  "CP  Gibson"  and  "C3>  Coming", 
milepost  7a9.  near  Coming,  New  York, 
on  the  Albany  Divisioa,  including  tbe 
discontinuance  and  cenieval  of  "(7 
Glass"  interlocking,  conttsting  of  the 
following:  the  removal  of  four  controlled 
signals,  the  removal  of  one  automatic 
block  signal,  the  removal  of  one 
approach  signal  and  the  oonversioa  of 
four  power-operated  switc^s  U)  hand- 
cperation. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operation. 

BS-AP-No.  3143. 

Applicant:  Consolidated  Rail 
Corporation,  Mr.  ]  J".  Noffsinger,  Chief 
Engineer-C&S.  15  North  32nd  Street 
room  1215,  Philadelphia,  Pennsylvania 
19104-2849. 

Consolidated  Rail  Corporation  seeks 
approval  of  the  proposed  discontinuance 
and  removal  of  the  automatic  block 
signal  system  and  automatic  cab  signals 
on  the  single  track  of  the  Enola  Branch, 
between  Tark"  Interlocking,  milepost 
0.0  and  End  of  Track,  milepost  1.1,  near 
Parkesburg,  Pennsylvania,  on  the 
Harrisbuig  Division.  The  track  would  be 
reclassified  as  an  industrial  track. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operations. 

BS-AP-No.  3144. 

Applicant  Consolidated  Rail 
Corporation,  Mr.  J.F.  Noffsinger,  Chief 
Engineer-C&S,  15  North  32nd  Sti^et. 
room  1215,  Philadelphia,  Pennsylvania 
19104-2849. 

Consolidated  Rail  Corporation  aeeks 
approval  of  the  proposed  discontinuance 
and  removal  of  the  traffic  control  system 
between  'tI3'246"  interlocking,  mil^>ost 
185.4  and  End  Block/Begin  Block  sign  at 
"Dow"  and  the  manual  block  signal 
system  between  "Dow"  and  signal  1611, 


on  the  "Dow"  Secondary  Trade  near 
Anderson.  ladiaaa.  on  the  tedianwpoMe 
DiviaiOB,  tuuaiating  of  the  removal  of 
three  aatoBiBtic  tdock  signals,  IMZ, 
16SZ.aadl61L 

The  reason  given  for  the  pn^oaed 
changea  ia  to  letire  facilities  no  kmger 
feqoired  for  present  operations. 

BS-AP-No.  3145. 

AppUoanL  Burlington  Nortiiem 
Railroad  Conpany,  Mr.  W£.  Peterson, 
Chief  Engineer'ContrQ)  Systems,  MOl 
Indian  Creek  Paricway,  P.O.  Box  21136. 
Overiand  Parte,  Kansas  flBan-ei36. 

The  Burlington  Northern  Railroad 
Company  Seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system  on  flte  single  main  track 
and  controlled  siding,  between  milepost 
24.25  and  milepost  24.71,  on  the 
Nebraska  Division.  Fourth  Subdivision, 
at  Ralston.  Nebraska,  consisting  of  the 
discontinuance  and  removal  of  two 
control  points  at  'Ralston",  by 
discontinuing  and  removing  six 
controlled  signals  and  converting  two 
power-operated  switches  to  hand 
operation  with  electric  locks. 

The  reaaon  fiveo  for  die  proposed 
changes  is  that  changes  in  traffic 
patterns  liave  eliminated  the  need  for  a 
controlled  siding  at  this  location. 

BS-AP-No.  3146. 

Applicant:  Consolidated  Rail 
Corporation.  Mr.  \I.  Noffsinger.  Chief 
Eng^eer-C&S.  15  North  32nd  Street 
room  1215,  Hiiladelphia.  Pennsylvania 
19104-2849. 

Consolidated  Rail  Corporation  seeks 
approval  of  the  proposed  diacontnuMice 
and  removal  of  "CP  10"  Interiockiog. 
milepoat  lOi).  at  Bayview,  ffew  York,  on 
the  PittatMir^  Division.  Chicago  Line, 
consisting  trf  the  discontinuance  and 
removal  of  four  controlled  signals  (101E, 
102E.  tOlW.  A 102W)  and  the  conversion 
of  one  controlled  si^tal  (84£)  to  an 
automatic  ngnal. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  kn^er 
required  for  present  operations. 

BS-AP-No.  3147. 

Applicant:  Consolidated  Rail 
Corporation,  Mr.  J.F.  Noffsinger,  Chief 
En^er-C&S,  IS  North  32nd  Sti«et 
room  1215,  Philadelphia,  Pennsylvania 
19104-2849. 

Consolidated  Rail  Corporation  seeks 
approval  of  the  proposed  discontinuance 
and  removal  of  "CP  Farwell" 
Interiocking,  milepost  168.5  and  "CP 
South  Farwell"  Interiocking,  milepost 
172.2,  at  Renovo,  Penitsylvania,  on  tiie 
Harrisburg  Division,  Buffalo  Line, 
consisting  of  tiie  conversion  of  two 
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controlled  signals  (2E  ft  2W)  to 
automatic  signals  (168N  ft  168S)  at  "CP 
Farwell"  and  the  conversion  of  two 
controlled  signals  (2E  ft  2W)  to 
automatic  signals  (172N  ft  172S)  at  "CP 
South  Farwell". 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operations. 

BS-AP-No.  3148. 

i4pp/;cai7t  Consolidated  Rail 
Corporation,  Mr.  J-F.  Noffsinger,  Chief 
Engineer-CftS.  15  North  32nd  Street 
room  1215,  Philadelphia,  Pennsylvania 
19104-2849. 

Consolidated  Rail  Corporation  seeks 
approval  of  the  proposed  discontinuance 
and  removal  of  the  traffic  control  system 
and  supplemental  cab  signal  system  on 
the  single  and  double  main  tracks 
between,  "CP  Conpit"  Interlocking, 
milepost  0.0,  near  New  Florence, 
Pennsylvania,  and  "CP  Penn" 
Interlocking,  milepost  77.9,  near 
Pittsburgh,  Pennsylvania,  approximately 
77.9  miles,  on  the  Conemaugh  Line, 
Pittsburgh  Division,  consisting  of  the 
removal  of  14  remote-controlled 
interlockings,  the  conversion  of  all 
remaining  switches  to  hand-operation, 
establish  7  block  limit  stations, 
reclassify  the  trackage  as  a  secondary 
track,  and  operate  by  Manual  Block 
Signal  System  Rules. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operation. 

BS-AP-No.  3149. 

Applicant:  Consolidated  Rail 
Corporation.  Mr.  ).F.  Noffsinger,  Chief 
EngineeM:ftS,  15  North  32nd  Street 
room  1215,  Philadelphia,  Pennsylvania 
19104-2849. 

Consolidated  Rail  Corporation  seeks 
approval  of  the  proposed  discontinuance 
and  removal  of  the  automatic  block 
signal  system  on  the  double  main  track 
and  the  traffic  control  system  on  the 
single  main  track  of  the  Meadville  Line 
between.  "BK"  Interlocking,  milepost 
105.4,  near  Meadville.  Pennsylvania,  and 
"CP  52"  Interlocking,  milepost  150.8, 
near  Hubbard,  Ohio,  approximately  45.4 
miles,  on  the  Pittsburgh  Division, 
consisting  of  the  removal  of  six  remote- 
controlled  interiockings.  the  conversion 
of  all  remaining  switches  to  hand 
operation,  estabUsh  7  block  limit 
stations,  reclassify  the  trackage  as  a 
secondary  track,  and  operate  by  Manual 
Block  Signal  System  Rules. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operation. 


BS-AP-No.  3150. 

Applicant  Indiana  Harbor  Belt 
Railroad  Company,  Mr.  C.H.  Allen. 
General  Manager.  2721-16l8t  Street 
P.O.  Box  389,  Hammond,  Indiana  46325. 

Indiana  Harbor  Belt  Railroad 
Company  seeks  approval  of  the 
proposed  discontinuance  and  removal  of 
the  traffic  control  system  on  the  single 
and  double  main  track  between,  "CP 
Harvey",  milepost  13.7  and  "Dolton" 
Interlocking,  milepost  10.6,  near  Dolton. 
Illinois,  approximately  3.1  miles,  on  the 
Main  Line,  consisting  of  the  removal  of 
signals  2. 4. 5. 6. 11.7. 11.8, 129W.  and 
129E. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  day  operation. 

Rules  Standards  ft  Instructions 
Application  (RSftl-APHIo.  1082. 

Applicant:  Burlington  Northern 
Railroad  Company.  Mr.  W.G.  Peterson. 
Chief  Engineer-Control  Systems,  9401 
Indian  Creek  Parkway,  P.O.  Box  29136. 
Overland  Park.  Kansas  66201-9136. 

The  Burlington  Northern  Railroad 
Company  seeks  relief  from  §  236.23  of 
the  Rules.  Standards,  and  Instructions 
(49  CFR  part  236)  to  the  extent  that  a 
single  white  light  is  used  as  an  indicator 
to  inform  train  crews  that  they  should 
remain  clear  of  grade  crossings,  while 
waiting  for  the  dispatcher  to  line  a  route 
for  conflicting  train  movements. 

The  applicant's  justification  for  relief 
is  that  the  indicators  are  not  roadway 
signals. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA.  400  Seventh  Street  SW.. 
Washington.  DC  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of  the 
protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  parfy  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  appUcation  may  be  set 
for  public  hearing. 

Istued  in  Washington,  DC  on  lanuary  10, 
1992. 

Grady  C  CodMn.  Jr.. 
Associate  Administrator  for  Safety. 
[FR  Doc  92-1076  FUed  l-22rJM;  8:45  am] 
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Netlonel  HlQhwey  Traffic  Sefety 
Adminittratlon 

[Docket  No.  LVM  M-«1:  None*  12] 

Peseenaer  AutomobNe  Average  Fuel 
Economy  Stenderdet  Deniel  of 
Petitions  for  ExempUon  From  Maeerati 
Automobiiee,  Inc 

AOENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACnOft:  Denial  of  petitions  for  low 
volume  exemption  from  average  fuel 
economy  standards. 

summary:  This  notice  denies  petitions 
filed  by  Maserati  Automobiles,  Inc. 
(MAI),  requesting  a  low  volume 
exemption  from  the  generally  applicable 
passenger  automobile  fuel  economy 
standands,  and  seeking  establishment  of 
alternative  standards  for  model  years 
(MY)  1992, 1993. 1994,  and  1995.  MAI  is 
the  exclusive  U.S.  importer  for  Maserati 
S.r.l.  (Maserati),  a  company  which 
manufactures  passenger  automobiles  in 
Italy.  The  agency  denies  MAI's  petition 
since  Maserati's  production  will  exceed 
10,000  passenger  automobiles  and  thus 
make  Maserati  ineligible  to  qualify  as  a 
low  volume  manufacturer.  Comments  on 
a  proposed  decision  to  deny  the 
petitions  were  requested  in  a  notice 
published  in  the  Federal  Register  (56  FR 
36193)  on  July  31, 1991. 

FOR  niRTNCR  IMFORMATIOII  CONTACT: 
Mr.  Orron  Kee,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington.  DC  20590.  Mr. 
Kee's  telephone  number  is  (202)  366- 
0646. 
SUMUMENTARY  INKMMATION: 

Background 

The  Energy  Policy  and  Conservation 
Act  (EPCA)  includes  provisions 
establishing  an  automobile  fuel 
economy  regulatory  program  under 
which  standards  are  established  for  the 
corporate  average  fuel  economy  (CAFE) 
of  the  annual  production  fleets  of 
passenger  automobiles  and  light  trucks. 
Those  provisions  were  added  to  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  ("the  Cost  Savings  Act").  15 
U.S.C.  2001  et  seq.  Responsibilify  for  the 
automotive  fuel  economy  program  was 
delegated  by  the  Secretary  of 
Transportation  to  the  Administrator  of 
NHTSA. 

The  compliance  of  a  manufacturer 
with  CAFE  standards  is  determined  by 
averaging  the  fuel  economy  ratings  of 
the  various  models  produced  by  that 
manufacturer.  The  averaging  approach 
enables  manufacturen  to  produce 
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vehicle*  with  hmA  cooMmr  below  tie 
level  of  the  standard  if  thi^  protbee 
sufficient  numbers  of  vehicles  with  fuel 
economy  abave  te  level  (tf  the 
standard.  The  generally  applicable 
standardb  f er  ywwgtr  aiiteradbilec  far 
MYs  1992  thrav^  MW  «K  «t  present 
zr Ji  a^ee  ^er  galea  (mpg)- 

Section  502(c)  of  the  Cost  Savings  Act 
15  U.S.C  2002(c],  provides  that  a  small 
manufactnter  of  passenger  automobiles 
(referred  to  here  as  "low  volume 
manulactdnr"!  niajr  be  exempAed  front 
the  gcBeraMy  applicdUe  corporarte 
average  fuel  economy  stendiirrii  for 
passenger  automobiles  if  those 
standards  are  taore  stringent  than  the 
maxinan  reenoie  average  Tuei  economy 
for  the  manefactarer  and  9  ^Hf^BA 
eetabUahee  an  riteraative  standard  for 
the  maatdactufer  at  its  manrnom 
feasible  level,  unoer  uie  Co9t  Savings 
Atit,  a  low  volaBie  BiaHtrfac<Mfci  Is  one 
that  mwMrfacXTea  fwbetber  or  not  in  t>te 
United  States)  fewer  than  10X)00 
passeager  autoOMibles  ia  tkt  awdel 
year  (MT)  ier  wbidi  Ae  exeaytiaa  b 
sougbt  aMl  ia  6w  aeoond  model  year 
preceding  Ibat  m»M  year. 

Hie  Paiifioas 

la  a  anbrnisaiaB  dated  ApeM  14. 198B, 
Maserati  Autaoabiea.  iac.  UtfAlj 
petitioaed  the  afeaoy  Set  ao  aaemptiae 
from  ^  Seneial^  appKcaUe  GAi^ 
standards  for  MYs  noo.  t98L  aad  mz. 

17.8  miles  ^ergfdlon  {^g}  far  MY  liMlZ. 
In  n  radanal  ITfiiiiter  nntirr  dated  June 
22, 1900 155  FR257B7].  the  agency 
rejected  MATs  petttioDS  for  exesi^on 
from  generally  applicaible  CAFE 
standards  for  severatl  years,  including 
MYs  1990  and  1991.  The  petitions  were 
untimely  for  MTs  199B  aad  1991  and  the 
agency  concluded  that  MAI  did  aot 
show  "good  cause"  for  the  late  filing  of 

notice,  the  agtncy  ackaowledged  thai 
the  petition  for  Mr  ttB2  was  fioM^  fBed 
and  stated  tbat  It  woidd  •eparatefty 
addreea  MAT*  patitiea  for  MY  19B2. 

ia  a  aubauoatoa  dated  |uly  SI.  ma. 
MAI  petitioaed  ttia  efency  for  aa 
eHenpNoa  from  tiie  geBeia%  appiicebte 
CAFE  sftaalords  <ar  MYs  ma.  IIM.  aad 
1995.  MoMuaU  laqaeoted  aa  allennate 
olaadasd  of  tS  J  OR  fcr  MY  ma.  lU 
■TC  <«  MT  ^MM.  «>4 1S.1  np8  f«r  MY 
IflM.  lb*  fettKea  fer  anenplian  was 
timely  for  each  of  MT«  IWS,  HBOf,  «ad 
ISB. 

The  information  provided  by  MAI  ia 
its  Jaly  MID  petitian  Inrbafad  tbe 
folio  iiii^ 

MAi  te  a  wbflilr  ownedaaMdliary  vf 
DeTooiaao  Mortrlso.  fac.  fUTT^  a 


traded 


States.  DTI  does  not  maauiactare  any 
automobiles^  but  it  cootvols  (Le.,  oama 
84  percent  of}  Officine  Aifieri  Masecati 
S.p.A.  {OAM).  which  in  Uua  caatrola 
(i«..  awns  51  percent  of]  Maaerati  S.c.1. 
(Maserati)  that  has  iacilities  in  Italy  that 
produce  maserati  witomobiles. 

Maserati  assfmbles.  aa  a  contract 
basia.  Innocenti  automobiles 
(approKioute  annual  production:  1A.000 
vehicles)  aacL  corameDcing  in  198Qii 
beigao  murmhliag  Fiat  Paada 
automobiles  onrne  saoie  basis 
(estimated  annwal  productioB:  35^000 
vehicles). 

MAI  argued  that  these  Innocenti  aad 
Fiat  Panda  autombiles  should  aot  be, 
counted  toward  ^  lOOOO  vehicle 
limitation  since  Maserati  is  not 
considered  the  manufacturer  of  the 
vehicles  by  Ae  Itahansoveminent,  fhn 
vehicles  are  ae^  bieh  to  comply  with 
U.S.  requiremeats.  aad  no  compoay  is 
authorized  to  aaport  such  aaAemd^le* 
into  the  United  States.  MAI  oaMcfaided  it 
was  e^gible  for  an  exenptioa  for  eadi 
of  MYs  1403. 19»4.  and  teas  since, 
according  to  the  petitioaer.  "under 
sections  SQ2(c)  aad  SOaidj  af  Ae  Cost 
Savins  Act  the  laneoenti  and  Kat 
automobiles  aoe  aot  to  be  coantcd 
towaids  Maeecati's  ICLOOO  vefaick  Uait" 

MAI'S  petitkn  also  iadicated  dwt  Hat 
owns  48  peiceat  of  Maserati.  as  of 
laauary  L  109a 

Notice  Proposing  To  Dengr  PetKiiiBS 

On  July  31. 1991.  the  agency  published 
a  Federal  Register  notice  (56  FR  36U3) 
proposing  that  MAI's  petitions  be  denied 
for  each  (rfMYs  19B2. 1983. 1994.  and 
199Sl  Hie  agency  proposed  to  deny 
MAI's  petitions  since  Masecati's 
production  moII  exceed  KIOOO  passeager 
automobiles  in  each  of  the  oiodel  yeats 
for  which  an  exemption  was  reqaested. 
and  thasasaike  Maserati  ineligible  to 
qualify  as  a  low  valume  manwfactaret. 
"The  agency's  pnoposal  to  deny  the 
petitions  was  based  on  the  fc^wiqg. 

The  agency  began  hy  noting  that 
section  502(c)  of  the  Cost  Savings  Act 
limits  eligitadlity  for  low  volume 
exemptions  to  those  manufacturers 
"who  manufactured  {whether  or  not  In 
the  United  States)  fewer  than  lOOOO 
passenger  autombiles  in  the  second 
model  year  preoediag  the  model  year  for 
whidifheappHcafionismade*  *  V 
Section  SOltQ  defines  the  tens 
"manufacture,*'  except  for  purposes  of 
section  50Ztc),  as  meaning  **to  produce 
or  assemble  in  the  customs  territory  of  . 
the  United  States,  or  to  uupuit.  A 
broader  definition  of  "manufacture," 
derived  from  section  502(cfs  pbrase 
"manufactared  (wfacAnr  or  not  bi  the 
United  States),"  ^pltes  far  puiiiusw  of 
determining  eligibility  far  ^ 


exemption  uoder  seolioii  SOOfc). 
Therefore,  ta  conoidedag  wbetber  MAf 
is  eligifafe  for  a  lowr  volunte  caemption. 
the  agencfr  mast  ooBid  all  of  the  cars 
maimfartiMwil  by  Maaffrati  awridwide. 
and  not  merely  those  imported  into  te 
US  ty MAI 

NHTSA  aote*  tbat  givM  the  fanoader 
definition  «f  '^nanafactofe"  that  vpttes 
for  purposes  of  section  502(c),  it  is 
clearly  necessary  for  the  agency  to  look 
beyond  MAI  {the  importer  of  MaaecaM 
cats)  to  Masecati  Sj.1.  (the  foreigD 
compaxiy  arhicfa  prodnces  the  can)  in 
deddinf  whether  MAI  is  dqible  for  a 
low  volume  exemption.  Moreover.  MAI 
and  Maserati  S.r.1.  are  under  common 
coBtroi  As  discussed  in  a  notice 
pabQshed  In  the  Federal  Register  (56  FR 
314S9)  on  )nly  m  1991,  it  is  NHTSA's 
interpretation  (rf  section  S03(c)  of  tiie 
Act  in  conjunction  with  section  S02(c3. 
that  att  cars  produced  worldwide  by  elA 
manufactvers  within  a  control 
relationship  should  be  counted  for 
purposes  ef  low  volume  ebgibffity. 

In  pi'upusiag  to  vstiy  M/u  s  pcutiuo. 
the  agency  tentatively  condoded  that  au 
cars  manoiactaTed  by  Maserati  ahotno 
be  counted,  indwfa^  those  which  it 
asseniMoB  tot  Innocenti  and  Fiat  under 
this  apfMreaeh.  MAI  is  not  eh^ble  for  a 
low  volume  axemption  rinee  Maserati 
manafactores  OMRa  Ann  VHBOOtxn 
each  year. 

The  agency  noted  4hat  n  its  petifiea. 
MAI  bad  «iiMd  that  the  iaaoeeati  and 
Fiait  aatoBohyca  aaoemfated  by  MbmhU 
should  not  be  coBBted  toward  AeMMD 
car  limitation  since  (1)  Maserati  is  not 
considered  the  manufacturer  of  diese 
automobifas  bf  Ae  itabaa  gowenmeat 
(InMoeab  aad  ffai  anei.  and  {«)  MM  fif 
these  autoaobitescsBp^  with  U.S. 
rrfnimnmntB  or  am  onlbtiTirrfl  *t  Vt 
imported  Into  the  U.S. 

Fbr  the  iallowing  feasaaa.  NHTSA  did 
n«i  ^-^mMjAair  fhesc  aiguments  to  be 
persuasive.  MATs  aecoad  argument  is 
dsarly  iaconsistent  with  fhe  ^tpadal 
definition  d  "manufacturer"  (hat  afpba$ 
for  puiposoB  of  section  502(c3.  In 
considering  maaufacturenT  worldwidB 
prodncfim  for  potposes  of  low  volume 
exemptien  ^pbility.  the  agency 
necessarily  coonts  can  &at  are 
produced  for  maibets  other  than  the  \3S. 
Sudi  cars  ^^cdly  do  not  meet  US. 
reqidrements  and  are  not  authorized  by 
the  manufacturer  to  be  imported  into  tte 
U.S 

With  respect  toMATs  first  point  the 
agency  noted  4iat  far  pnqioaes  tX 
applying  sectiuu  SB2(c),  the 
determination  of  whether  Maserati  is 
conddorod  asaoarfaetarer  of  ^ 
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Act,  and  not  Italian  law.  Since  Maserati 
"assembles"  the  vehicles,  it  is  clearly  a 
manufacturer  of  the  vehicles  under  the 
Cost  Savings  Act. 

NHTSA  recognized  that  a  vehicle  may 
have  more  than  one  manufacturer.  It  is 
possible,  for  example,  that  Innocenti  and 
Fiat  might  also  be  considered 
manufacturers  of  the  vehicles  as  well  as 
Maserati.  The  agency  noted  that  for 
purposes  of  determining  compliance 
with  CAFE  standards,  it  is  important 
that  each  vehicle  be  included  in  only 
one  manufacturer's  fleet.  There  is, 
however,  no  reason  to  resolve  which 
manufacturer  should  include  a  vehicle  in 
its  fleet  prior  to  considering  eligibility 
for  a  low  volume  exemption.  Moreover, 
in  this'  case,  since  the  vehicles  which 
might  also  be  considered  to  be 
manufactured  by  Imlocenti  and  Fiat  are 
not  imported  into  the  United  States,  the 
issue  of  attribution  is  irrelevant  with 
respect  to  compliance  with  CAFE 
standards. 

The  agency  ftirther  noted  that  the 
legislative  history  of  section  502(c) 
demonstrates  that  Congress  authorized 
low  volume  exemptions  to  provide  relief 
for  small  manufacturers.  H.R.  Rep.  No. 
94-340, 94th  Cong..  1st  Sess.  90  (1975). 
The  Conference  Report,  in  describing 
the  Senate  version  of  this  provision, 
described  it  as  providing  the  Secretary 
authority  to  exempt  "small  (less  than 
10,000  vehicles  per  year)  manufacturers" 
from  passenger  car  standards.  S.  Rep. 
No.  94-516,  g4th  Cong..  1st  Sess.  131 
(1975). 

NHTSA  stated  it  did  not  believe  there 
is  any  reason  to  exclude  any  vehicles 
manufactured  by  a  manufacturer  from 
consideration  for  purposes  of  low 
volume  exemption  eligibility.  Congress 
decided  to  limit  eligibility  for  low 
volume  exemptions  to  small 
manufacturers,  using  the  number  of 
vehicles  a  company  manufactures 
(worldwide)  per  year  as  the  measure  of 
whether  a  company  is  small.  Since 
Congress  chose  magnitude  of  annual 
worldwide  production  as  the  test  for 
whether  a  manufacturer  is  small, 
NHTSA  believed  it  is  necessary  and 
appropriate  to  count  all  of  a 
manufacturer's  production  in  making 
that  inquiry. 

Accordingly,  NHTSA  stated  its  belief 
that  its  inquiry  concerning  eligibility  is 
over  once  it  is  established  that  a 
company  manufactures  more  than  10,000 
vehicles.  MATs  petition  indicates  that, 
as  of  model  year  1990.  it  manufactures 
close  to  50,000  vehicles  per  year. 

For  these  reasons,  NHTSA  tentatively 
concluded  that  MAI  is  not  eligible  for  an 
exemption  for  MYs  1992, 1993, 1994,  and 
1995.  NHTSA  therefore  proposed  to 
deny  MATs  petition  for  exemption  Erom 


the  generally  applicable  CAFE  standard 
for  those  years. 

Public  Comment 

In  response  to  the  NPRM,  the  agency 
received  one  public  comment,  from  Mr. 
William  G.  Allen,  Jr.,  on  behalf  of 
Maserati  S.r.l.  ("Maserati").  Maserati's 
primary  argument  was  that  it  is 
"inappropriate"  for  NHTSA  to  count 
passenger  automobiles  which  Maserati 
assembles  for  other  companies  in 
considering  whether  Maserati 
"manufactures"  fewer  than  10,000 
passenger  automobiles  annually  and  is 
thus  eligible  for  a  low  volume 
exemption.  Maserati  asserted  that  the 
provision  for  an  alternate  low  volume 
standard  is  based  primarily  on  two 
conditions:  (1)  Since  small 
manufacturers  sell  only  a  limited 
number  of  vehicles  in  the  U.S.,  allowing 
small  companies  to  meet  an  alternate 
standard  has  a  negligible  effect  on 
nationwide  fuel  consumption,  and  (2) 
fiince  small  manufacturers  have  fewer 
resources,  requiring  them  to  implement 
fuel  economy  improvements  at  the  same 
time  as  other  manufacturers  would 
impose  an  "undue  burden"  on  small 
manufacturers  that  would  limit  their 
competitive  abilities  and  would  not 
serve  the  best  interests  of  American 
consumers. 

In  support  of  its  first  point,  Maserati 
reiterated  arguments  made  in  MAls  July 
1990  petition  for  exemption  that  none  of 
the  passenger  automobiles  that  Maserati 
manufactures  for  Fiat  or  Innocenti  are 
intended  to  be  sold  in  the  United  States 
and  that,  given  the  small  number  of 
Maserati  passenger  automobiles 
imported  into  the  United  States  each 
year,  granting  an  alternate  CAFE 
standard  will  have  only  an 
"infinitesimal"  effect  on  U.S.  fuel 
consumption. 

In  support  of  its  second  point. 
Maserati  argued  that  manufacturing  an 
automobile  includes  much  more  than 
just  assembling  its  parts.  In  particular, 
that  company  stated  that  manufacturing 
includes  the  following  four  activities: 
Design,  purchasing,  assembly  and 
marketing.  Maserati  asserted  that  only 
design,  purchasing,  and  marketing  play 
a  role  in  improving  fuel  eomomy.  Noting 
that  it  had  no  role  in  the  design, 
purchasing  or  marketing  of  the  vehicles 
it  assembles  for  Iimocenti  and  Fiat,  that 
company  argued  that  it  has  no  influence 
over  the  fuel  economy  of  those  vehicles. 
It  concluded  that  it  thus  cannot  be 
considered  the  manufacturer  of  the 
vehicles  for  purposes  of  the  Cost 
Savings  Act  That  company  argued 
further  that  since  it  is  the  design, 
purchasing  and  marketing  efforts  that 
affect  fuel  economy,  it  is  also  those 


efforts  which  truly  defme  a 
manufacturer's  "size"  in  this  context. 

Maserati  also  argued  that  since  it  only 
assembles  the  vehicles  at  issue,  it  makes 
much  less  profit  per  vehicle  than  if  it    ' 
had  "actually  manufactured"  the 
vehicles,  and  that  the  fact  that  it  in 
effect,  rents  underutilized  assembly 
facilities  to  other  companies  "does  not 
in  any  way  transform  Maserati  into  a 
'large'  manufacturer  with  a  significantly 
greater  ability  to  improve  its  CAFE." 

Agency  Decision 

NHTSA  does  not  find  Maserati's 
arguments  to  be  persuasive.  As 
discussed  in  the  proposed  denial  notice. 
Congress  decided  to  limit  eligibility  for 
low  volume  exemptions  to  small 
manufacturers,  using  the  number  of 
vehicles  a  company  manufactures 
(worldwide]  per  year  as  the  measure  of 
whether  a  company  is  small.  Maserati  is 
clearly  a  manufacturer  of  the  vehicles  at 
issue,  since  assembly  is  specifically 
included  in  the  Cost  Savings  Act's 
definition  of  "manufacture."  Congress 
decided  to  limit  low  volume  eligibility  to 
companies  which  manufacture  fewer 
than  10,000  automobiles  annually,  and 
Maserati  in  fact  manufactures  about 
50,000  automobiles  annually. 

In  the  July  1991  notice,  NHTSA  noted 
that  MAI's  argument  that  the  vehicles  at 
issue  should  not  be  counted  since  they 
do  not  comply  with  U.S.  requirements 
and  are  not  authorized  to  be  imported 
into  the  U.S.  is  inconsistent  with  the 
special  dehnition  of  "manufacturer"  that 
applies  for  purposes  of  low  volume 
exemption  eligibility.  In  considering 
manufacturers'  worldwide  production, 
the  agency  necessarily  counts  cars  that 
are  produced  for  markets  other  than  the 
U.S.  Maserati  did  not  comment  on  this 
point. 

The  agency  also  notes  that  the  mere 
fact  that  granting  Maserati  a  low  volume 
exemption  would  not  have  a  significant 
effect  on  VS.  fuel  consumption  is  not 
determinative  of  whether  that  company 
is  eligible  for  an  exemption.  The 
importation  of  a  very  small  number  of 
automobiles  by  any  large  foreign 
manufacturer  would  have  a  negligible 
effect  on  U.S.  fuel  consumption. 
However,  Congress  specifically  decided 
that  a  manufacturer's  worldwide 
production  should  be  the  basis  for  low 
volume  eligibility.  Moreover,  while 
Maserati  argued  in  its  comment  that 
Congress  did  not  want  large  foreign 
companies,  such  as  Fiat,  with  internal 
capabilities  and  resources  that  are 
comparable  to  one  of  the  "Big  Three" 
domestic  manufacturers  to  be  eligible 
for  exemptions.  Congress  chose  to  enact 
a  much  more  stringent  limitation  for 
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such  eligibility,  i.e.,  annual  production  of 
fewer  than  10,000  automobiles. 

NHTSA  also  does  not  agree  with 
Maserati's  suggestion  that  only  design, 
purchasing,  and  marketing  activities, 
and  not  assembly,  are  relevant  to 
defining  a  manufacturer's  "size"  for 
purposes  of  low  volume  exemption 
eligibility.  The  assembly  of  vehicles  is 
one  of  the  most  signiflcant  and  complex 
aspects  of  vehicle  manufacturing,  and 
indeed  perhaps  the  primary  activity 
typically  associated  with  the  word 
"manufacture."  NHTSA  believes  that 
-  the  number  of  vehicles  assembled  each 
year  by  a  manufacturer  is  highly 
relevant  to  its  overall  manufacturing 
capability  and  does  not  believe  there  is 
any  reasonable  basis  to  exclude 
vehicles  assembled  by  Ma  sera ti  from 
the  total  number  of  vehicles  that 
company  manufactures  each  year, 
particularly  given  the  Cost  Savings  Act's 
use  of  the  word  "assembly"  in  its 
definition  of  "manufacture."  The  agency 
notes  that  since  the  term  "manufacture" 
is  disjunctively  defined  as  meaning  "to 
produce  or  assemble,"  it  is  clear  that 
assembly  by  itself  is  sufficient  to  come 
within  that  defmition,  irrespective  of 
whether  another  company  is  responsible 
for  design,  purchasing,  and  marketing 
activities. 

NHTSA  also  does  not  accept 
Maserati's  argument  that  the  vehicles  it 
assembles  for  other  companies  should 
be  excluded  since  it  makes  less  profit  on 
such  vehicles.  Congress  did  not  make 
extent  of  profitability  a  consideration  in 
the  determination  of  whether  a 
manufacturer  is  eligible  for  a  low 
volume  exemption.  The  agency  notes 
that  a  small  company  which 
manufactures  less  than  10,000 
automobiles  annually  may  be  highly 
profitable,  and  a  larger  company  which 
is  not  eligible  for  an  exemption  may 
have  poor  profitability. 

After  carefully  considering  the 
comments  from  Maserati,  NHTSA  has 
decided  to  adopt  as  final  the  tentative 
conclusions  in  its  proposed  decision  of 
July  31, 1991  (56  FR  36193).  For  purposes 
j){  determining  eligibility  for  a  low 
volume  exemption  under  section  502(c] 
of  the  Cost  Savings  Act,  NHTSA 
concludes  that  all  cars  manufactured  by 
Maserati  should  be  counted,  including 
those  which  it  assembles  for  Innocenti 
and  Fiat.  Under  this  approach,  Maserati 
is  not  eligible  for  a  low  volume 
exemption  since  it  manufactures  more 
than  10,000  passenger  automobiles  each 
year.  Therefore,  MAI's  petition  for  each 
of  model  years  1992. 1993, 1994,  and  1995 
is  denied. 


Issued  on:  January  15, 1992. 
Jetiy  Ralph  Cuity, 
Administrator. 

(FR  Doc.  92-1597  Filed  1-22-92;  8:45  am) 
nuiNQ  cooc  4tie-a»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  SulMnltted  to  0MB  for 
Review 

January  16, 1992. 

The  Department  of  the  Treasury  has  ^ 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Office  of  Thriff  Supervision 

OMB  Number  1550-0033. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Finance  Subsidiaries  of  Federal 
Associations. 

Description:  12  CFR  545.82  requires 
Federal  savings  associations  to  notify 
the  Office  of  Thrift  Supervision  (OTS) 
and  Federal  Deposit  Insurance 
Corporation  (FDIC)  not  less  than  30 
days  before  the  commencement  of  the 
activities  of  the  finance  subsidiary  in 
order  to  determine  that  such  a 
transaction  is  within  applicable  laws 
and  regulations. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10. 

Estimated  Burden  Hours  Per 
Response/Recordkeeper  30  minutes. 

Frequency  of  Response:  Other  (when 
application  is  made). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8  hours. 

Clearance  Officer  John  Turner  (202) 
906-6840,  Office  of  Thrift  Supervision, 
2d  Floor.  1700  G.  Street,  NW., 

OMB  Reviewer  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 


UMI 


Office  Building,  Washington,  DC 
20503. 
LobfCHoDuid. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  92-1609  FUed  l-22-fl2;  8:45  am] 

BNJJNQ  COOC  4«10-tC-« 


PulMIc  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

January  16, 1992. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  198a 
Public  Law  96-511.  Copies  of  the 
8ubmission(8)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Aimex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and. 
Firearms 

OMB  Number  1512-0033. 

Form  Number  ATF  F 1534-A 
(5000.19). 

Type  of  Review.  Extension. 

Title:  Tax  Authorization  Information. 

Description:  ATF  F  1534-A  (5000.19)  is 
required  by  ATF  to  be  filed  when  a 
respondent's  representative,  not  having 
a  power  of  attorney,  wishes  to  obtain 
confidential  information  regarding  the 
respondent.  After  proper  completion  of 
the  form,  information  can  be  released  to 
the  representative. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit  small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  response:  On  occasion. 

Estimated  Total  Reporting  Burden:  50 
hours. 
Clearance  Officer.  Robert  N.  Hogarth    , 

(202)  927-8930,  Bureau  of  Alcohol. 

Tobacco  and  Firearms,  room  3200, 650 

Massachusetts  Avenue,  NW., 

Washington,  DC  20Z26. 
OMB  Reviewer  Milo  Sunderhauf  (202) 

395-6880,  Office  of  Management  and 

Budget,  room  3001,  New  Executive 
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Office  Building,  Washington.  DC 

20503. 
Lois  K.  HoDand. 

Departmental  Reports  Manageaeat  Officer. 
[FR  Doc  92-1610  Filed  1-22-S2:  iAS  am] 
■UNta  COM  4tiO-*i^ 


Public  bifbrmation  Collection 
Requirements  SulMnitted  to  0MB  for 
Review 

lanuary  IS,  1992. 

The  Department  of  tiie  Treasury  lias 
sukMoitted  the  following  pabhc 
information  collection  reqairenient(s)  to 
OMB  for  review  and  clearance  nnder 
the  Paperwork  Redaction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmis8ion(s)  may  be  obtained  by 
calling  the  T^asury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Departmait  of  the 
Treasury,  room  3171  Treasury  Aiuiex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Ravenae  Swica 

OMB  Number  154S-0117. 

Form  Number.  IRS  Form  1099-OID. 

Type  of  Review.  Extension. 

Title:  Original  Issue  Discount 

Description:  The  form  is  used  for 
reporting  original  issue  discount  as 
required  by  section  6049  of  the  Internal 
Revenue  Code.  It  is  used  to  verify  that 
income  earned  on  discount  obligations 
is  properly  rqported  by  the  recipienL 

Reaptaideptr.  Businesses  or  other  for- 
profit,  small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
9,185. 

Estimated  Burden  Hours  Per 
Respondatt.  10  minutes. 

Rvquency  trf  Response:  Aimualty. 

Estimated  Total  Reporting  Burden: 
765,000  hours. 

OMB  Number  1545-0138. 

Form  Number  IRS  Form  2063. 

Type  t^  Review.  Extension. 

Title:  U.S.  Departing  Alien  Income 
Tax  Statonent. 

Description:  Form  2063  is  used  by  a 
departing  resident  alien  against  whom  a 
termination  assessment  has  not  been 
made,  or  a  departing  nonresideit  alien 
who  has  no  taxable  income  from  United 
States  sources,  to  certify  that  they  have 
satisfied  all  U.S.  income  tax  obligations. 
The  data  is  used  by  IRS  to  certify  that 
departing  aliens  have  con^>lied  with 
U.S.  income  tax  laws. 


Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,540. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 

Recordkeeping — 7  minutes 

Learning  about  the  law  for  the  form — 
2  minutes 

Preparing  the  form — 32  minutes 

Copjring.  assembling,  and  sending  the 
form  to  IRS — ^14  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  18, 
691  hours. 

OMB  Number  1545-0746. 

Regulation  ID  Number  LR-100-78 
Final 

Type  of  Review.  Extension.- 

Title:  Creditalality  of  Foreign  Taxes. 

Description:  The  information  needed 
is  a  statement  by  the  taxpayer  that  it 
has  elected  to  apply  the  safe  harbor 
formula  of  i  1901-2A(e]  of  the  foreign 
tax  credit  regulations.  This  statement  is 
necessary  in  order  that  the  IRS  may 
properly  detomine  the  taxpayer's  tax 
liability. 

Re^xtndents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit. 

Eistimoted  Number  of  Respondents: 
110. 

Estimated  Burden  Hours  Per 
Respondent  20  minutes. 

^vqueacy  of  Response:  Other     , 
(nonrecurring). 

Estimated  Total  Reporting  Burden:  37 
hoivs. 

OMB  Number  1545-0755. 

Regttlatioa  ID  Number.  LR-58-83 
Final. 

Type  of  Review.  Extension. 

Title:  Related  Group  Election  with 
Respect  to  Qualified  bivestments  in 
Foreign  Base  Company  Shipping 
Operations. 

Description:  The  election  described  in 
the  attadied  justification  converted  an 
annual  election  to  an  election  effective 
until  revoked.  The  compotatifmal 
information  required  is  necessary  to 
assure  that  the  U.S.  sharritolder 
correctly  reports  any  shipping  income  of 
its  controlled  foreign  corporations  which 
taxable  to  that  shareholder. 
Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

loa 

Estimated  Burden  Hours  Per 
Respondent.  Z  hours. 
'  Ptequency  of  Response:  0(b«t 
(nonrecurring  election}. 


Estimated  Total  Reporting  Burdeir. 
205  hours. 

OMB  Number  1545-0887. 

Form  Number  IRS  Form  8281. 

Type  of  Review.  Extension. 

Title:  Information  Return  for  Policy 
Offered  Original  Issue  Discount 
Instruments. 

Description:  Form  8281  is  filed  by 
issuer  of  a  publicly  offered  debt 
instrument  having  OID.  The  information 
is  used  to  update  Pub.  1212,  List  of 
Original  Issue  Discount  Instruments. 

Resondents:  Businesses  or  other  for- 
profiL 

Estimated  Number  of  Respondents/ 
Recordkeepers:  SOO. 

Estimated  Burden  Hours  per 
Respondent/Recordkeeper 

Recordkeeping— 5  hours,  1  minute.  « 

Learning  about  the  law  or  the  form — 

18  minutes 
Preparing,  copying,  assembling,  and 

sending  the  form  to  IRS— 23  minutes 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,855  hours. 

Clearance  Officer  Gairick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571. 1111  Constitntion  Avenue.        ^ 
NW..  Washii^tOB,  DC  20224. 

OMB  Reviewer  Miki  Saoderfaauf  (202) 
395-6880.  Office  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

LoislCHoUaiid. 

Departmental  Retorts  kiaaatement  Officer. 

(FR  Doc  92-1611  Filed  l-22-«2:  MS  ami 


Office  of  the  Secretary 


[Supplaiwnt  to 
PubHcDabt 


MSI 


Treasury  Notes,  Series  E-1999 

WMliii«toa.  lanuary  a  ISSC 

The  Secretary  announced  on  January 
8. 1992.  that  the  tetetest  rate  on  the 
notes  designated  Series  B-lfles. 
described  in  Department  Circular — 
Public  Debt  Series— No.  2-02  dated 
January  2. 1902.  wiU  ba  6-%  percent 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  6-%  percent  per  aimum. 
Gerald  Mvpliy. 
Fiscal  Assistant  Secretory. 
[FR  Doc  a3-isat  FOad  1-2^02;  ••■45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  57.  No.  15 

Thursday,  January  23,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)   5  U.S.C.  552b(e)(3). 


U^.  COMMISSION  ON  CIVIL  RIGHTS 

January  21. 1992. 

DATE  AND  TIME:  Friday,  January  31, 1992, 
12:00  noon  to  1:00  p.m. 
PLACE:  Carlos  Rosario  Adult  Education 
Center,  34th  Street  and  Wisconsin 
Avenue,  NW.  Washington.  DC  20007. 
STATUS:  Open  to  the  Public. 


January  31, 1992 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  December  Meeting 

III.  Announcements 

IV.  Appointments  for  the  Kansas,  Michigan, 

Minnesota,  and  Pennsylvania  Advisory 
Committees 

V.  Task  Force  Report 

VI.  SUff  Director's  Report 

VII.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Press 
and  Communications,  (202)  376-8312. 
Emma  Monioig, 

Solicitor. 

[FR  Doc.  92-1841  Filed  1-21-92;  3:50  pm] 

BtUJNG  COW  U3S-01-II 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE;  11:30  a.m.,  Friday, 

January  24, 1992. 

place:  2033  K  St.  N.W..  Washington. 

D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Objectives. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

lean  A  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  92-1833  Filed  1-21-92;  3.-03  amj 

MLUNQ  COK  eWKfl-M  | 

FEDERAL  DEPOSrriNSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b],  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  lOKX)  a.m.  on 
Tuesday.  January  28. 1992,  to  consider 
the  foUowing  matters: 


UMI 


Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda^ 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Report  of  the  Director.  Offlce  of  Budget  and 
Corporate  Planning. 

Memorandum  and  resolution  re:  Award  of 
a  Contract  for  the  FDIC  Loose-Leaf  Reporting 
Service. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  335  of  the  Corporation's 
rules  and  regulations,  entitled  "Securities  of 
Nonmember  Insured  Banks,"  which  final  rule 
incorporates  by  reference  the  Securities  and 
Exchange  Commission's  extensive  revisions 
to  its  rule  relating  to  section  16  of  the 
Securities  Exchange  Act  of  1934. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  NW.. 
Washington.  DC 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  January  21, 1992. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 
(FR  Doc.  92-1759  Filed  1-21-92;  11:11  am] 
Biixma  cooc  •7i4-«i-ii 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday,  January  28. 
1992,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  by  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2),  {c](6).  (c)(8).  (c)(9](A)(ii).  and 
(c)(9)(B]  of  Title  5.  United  States  Code, 
to  consider  the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 


matters  will  be  resolved  With  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of. 
administrative  enforceftient  proceedings 
(cease-and-desist  proceedings,  termination- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties]  against  certain  insured 
depository  institutions  or  officers,  directors, 
employees,  agents  or  other  persons 
participating  in  the  conduct  of  the  affairs 
thereof: 

Names  of  persons  and  names  and  locations 
of  depository  institutions  authorized  to  be 
'  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(6},  (c](8],  and 
(c)(9)(A](ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(6),  (c)(6].  and 
(c)(9)(A)(ii)). 

Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda 

Personnel  actions  regarding  appointments, 
promotions,  administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c](6]  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c](2]  and  (c)(6]). 

Matters  relating  to  the  possible  closing  of 
certain  insured  banks: 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (cj(8],  (c](9)(A](ii), 
and  (cJ(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW..  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  January  21, 1992. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 

(FR  Doc  92-1760  Filed  1-21-92: 11:11  am] 
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FEDERAL  ELECTKM  COMMISSION 

DATE  AND  TIME:  Tuesday,  lanuary  28, 
1992  at  10:00  a.m. 

place:  999  E  Street,  N.W.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§  437g. 
Audits  conducted  pursuant  to  2  U.S.C.  §  437g, 

S  43e(b],  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  January  30, 

1992  at  10:00  a.m. 

place:  999  E  Street,  N.W.,  Washington, 

D.C.  (ninth  Floor). 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Title  26  Certification  Matters. 

Final  Audit  Report — George  Bush  for 

President,  Inc. 
Advisory  Opinion  Request  1991-39:  Robert  S. 

Royer  on  behalf  of  Friends  of  Senator 

D'Amato. 
Advisory  Opinion  Request  1991-40:  Jay 


Valasquez  on  behalf  of  NRSC  &  Sue  Wadel 

on  behalf  of  the  NRCC. 
Regulations:  Update  to  the  Computerized 

Magnetic  Media  Requirements  for 

Presidential  Campaign  Committees. 
FR  '92  First  Quarter  Management  Plan 

Reallocations. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 

Telephone:  (202)  219-4155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  92-1840  Filed  1-21-92;  3:46  pm] 

BILUNQ  CODE  671S-01-M 

MERrr  SYSTEMS  PROTECTION  BOARD 

TIME  AND  date:  10:00  A.M.,  Wednesday, 
January  29, 1992. 

place:  Eighth  Floor,  1120  Vermont 
Avenue,  NW.,  Washington.  DC.  20419. 

STATUS:  The  meeting  will  be  closed  to 
the  public  under  Exemption  2  of  the 
Government  in  the  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED:  Internal 
personnel  rules  and  practices. 

CONTACT  PERSON  FOR  ADDMIONAL 
information:  Robert  E.  Taylor,  Clerk  of 
the  Board,  (202)  653-7200. 


Dated:  January  21, 1992. 
Robert  E  Taylor, 
Clerk  of  the  Board. 
(FR  Doc.  92-1746  Filed  1-21-02;  10:13  am) 

BNJJNO  COOC  7400-01-M 

national  mediation  board 

time  and  date:  2:00  p.m.,  Thursday, 
January  30, 1992. 

place:  Hearing  Room,  Suite  850, 1425  K 
Street,  NW.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

(1)  Equal  Employment  Opportunity  Training 
Plan. 

(2)  Report  and  recommendations  by  Task 
Force  IV  (Training). 

(3)  Report  and  recommendations  by  Task 
Force  III  (Representation  Investigations). 

(4)  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  William  A.  Gill,  Jr., 
Executive  Director,  Tel:  (202)  523-5920. 

Date  of  Notice:  January  21, 1992. 
John  |.  Bavis, 

Assistant  Executive  Director,  National 
Mediation  Board. 
[FR  Doc.  92-1826  Filed  1-21-92;  2:42  pm] 
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Federal  Register 

Vol.  57.  No.  IS 

Jhuraday^  Jaaonry  Z3,  1(182 


This  section  of  Ita  FB3ERAL  RBGtSTER 
contains  •ditorW  ceffsctiona  of  pwKioui^ 
pubHsbed  Presidential,  Rule,  PiopMed 
Rule,  and  Notice  documents.  These 
cofTections  are  prepared  by  the  Office  of 
the  Federal  ftegieler.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  catefwios  ttamAwro  in  9w 
issue. 


DEPARTMENT  OF  COMMERCE 


NatioMl 
Adi 


50  CFR  Pvte  6?2  Md  675 

[Docket  Na  »iniS-13151 
RIN06<I^ADS0 


Foreign  Fishing;  GroamMsh  of  the  Qdlf 
of  Alacka;  Groundfish  Fisfwryvf  Iho 
Boring  tM 

Correction 

In  proposed  rule  doanwnt  91-30374, 
beginning  on  page  66009,  in  the  issue  of 
Friday.  December  20, 1991,  make  the 
following  corrections: 

1.  On  page  66009.  in  the  third  column, 
under  SUMMARY:,  in  the  third  line.  "8" 
should  read  "18". 

2.  On  page  66010.  in  the  first  column, 
under  ADDRESSES:,  in  the  last  line, 
"99520."  should  read  "99510.". 

3.  On  the  same  page,  in  the  same 
column,  under  Background,  in  the 
second  paragraph,  in  the  ninth  line, 
"alter"  should  read  "later". 

4.  On  the  same  page,  in  the  second 
column,  in  the  first  full  paragraph,  in  the 
fourth  hne,  "at"  should  read  "a". 

5.  On  page  66012.  in  the  3rd  column, 
under  Classification,  in  the  4th 
paragraph,  in  the  20th  line,  "in"  should 
read  "is".  I 

§672,20   [Corrected]  ' 

6.  On  page  66013.  in  the  third  column. 
In  §  672.20.  in  the  second  line.  "  b)" 
should  read  "(2)". 

§672.20   (Corrected] 

7.  On  page  66014.  in  the  1st  column,  in 
S  672.20(c)(l)(ii)(A),  in  the  22d  line, 
"processing  will"  should  read 
"processing  capacity  and  the  extent  to 
which  U.S.  harvesting  aAd  processing 
will".  . 

8.  On  the  same  page,  in  the  same 
section,  in  the  second  column,  in  the 
seventh  line,  "halibut"  was  misspelled. 


§672.20    [Corrected] 

9.  On  the  same  page,  in 

S  S72.20(c)(2)[iil,  in  ^e  3rd  cotunm.  In 
the  26th  line,  ^oP  shouH  read  "for^, 

§675.2    [Corrected] 

10.  On  page  66015.  in  the  Qrst  column, 
in  9  675.2,  under  the  definition  for 
Inshore(b),  In  the  second  line. 

"5  672.5(c)(1)"  should  read 
"|«75.5(t:Kl)". 

§675.2    [Corrected] 

11.  On  the  same  page,  in  tiie  second 
column,  in  §  e75.2(l](3),  in  die  firvt  line, 
"559"  sheoki  read  "S19". 

§675.7    [Corrected] 

12.  On  page  6eBl«,  ki  the  2d  colmim,  in 
9  675.7(a){^(i].  ki  flie  ZBth  line,  "aiT' 
should  reed  "in". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
[Docket  Na  91F-0059] 

Food  Additves  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Cocoa  Butter  Substitute 

Correction 

In  rule  document  91-30923  beginning 
on  page  66969  in  the  issue  of  Friday, 
December  27, 1991,  make  the  following 
correction: 

§172.861    [Corrected] 

On  page  66970,  in  the  second  column, 
in  9  172.861,  in  the  section  heading, 
"bath"  should  read  "both". 

BIUJNO  CODE  1S0S.01.O 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-932^214-10;  A/060160] 

Conformance  to  Survey;  Alaska 

Correction 

In  notice  document  91-27490  beginning 
on  page  58088  in  the  issue  of  Friday, 
November  15. 1991,  make  the  following 
corrections: 

1.  On  page  58088,  in  the  3d  column, 
under  Copper  River  Meridian,  in  the 


11th  line,  after  Alaska;  a  sentence  is 
missing  and  should  Bead  as  set  forth 
below. 

"Coimnencing  at  comer  No.  3  of  U.S. 
Survey  No.  3269;  said  comer  having 
U.T.M.  Grid  Coordinates  of  R 
1,772.092.04;" 

2.  On  page  SBOea  is  dw  first  cohmt. 
in  the  next  to  tltt  last  tine,  "'no**  shoiM 
read  "not* '. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  NaMMl] 

MichaelJ.  SchnHasr,  MJX;  Revocatfon 
of  Reglstraflon 

Cotrrecfidn 

In  notice  document  91-<31060  begiaiuag 
on  page  67U1  ia  the  tesue  of  Moaday, 
December  30, 1991,  make  the  following 
correction: 

On  page  67333,  the  file  line  at  the  end 
of  the  doctunent  was  omitted  and  should 
have  appeared  as  follows: 
[FR  Doc.  91-31060  Filed  12-2ft«:  8:45  am) 

aHJJNO  COOE  M1»«Mi 
BNJJNOCOOC  ICOMI^) 


DEPARTMENT  OF  LABOR 

Office  of  Worker's  Compensation 
Programs 

20  CFR  Part  10 
RIN  1215-AA67 

Claims  for  Compensation  Under  tlie 
Federal  Employees'  Compensation 
Act,  as  Amended 

Correction 

In  proposed  rule  document  91-30600 
beginning  on  page  66817  in  the  issue  of 
Thursday.  December  28. 1991.  make  the 
following  correction: 

On  page  66823.  the  file  line  at  the  end 
of  the  document  was  omitted  and  should 
have  appeared  as  follows: 
[FR  Doc.  01-30800  Filed  12-24-91: 8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parte  301  and  602- 

[TJ).S383] 

Diaclosure  of  Tax  Return  Information 
for  Purpoae  of  Quality  or  Peer 
Reviews;  Disclosure  of  Tax  Return 
Information  Due  to  Incapacity  or  Death 
of  Tax  Return  Preparer,  Correction 

Correction 

In  rule  document  91-31305  appearing 
on  page  12  in  the  issue  of  Thursday. 
January  2, 1992.  make  the  following 
correction: 

On  page  12,  in  the  third  column,  the 
nie  line  at  the  end  of  the  document  was 
omitted  and  should  have  appeared  as 
follows: 
(FR  Doc.  91-31305  Filed  12-31-91;  8:45  am] 
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Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  GFR  Part  4S 

Federal  Acquisition  Reguiation;  Reports  of 
Government  Property;  Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 


GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart45 
(FAR  CaM  91-58] 

Federal  Acquisition  Regulation; 
Reports  of  Gk>vemment  Property 

AOENaES:  Department  of  Defense 
(DOD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACnow;  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
considering  a  revision  to  the  coverage  at 
FAR  45.505-14,  Reports  of  Government 
Property.  The  proposed  rule  will  require 
contractors  to  report  annually  all 
classiRcations  of  Government  property 
in  their  possession.  The  revision  also 
expands  the  list  of  property 
classifications  to  include  special  tooling, 
special  test  equipment,  material,  and 
agency  peculiar  property. 
DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  March  23, 
1992  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR   ' 
Secretariat  (VRS),  18th  4  F  Streets.  NW., 
room  4041,  Washington,  DC  20405. 
Please  cite  FAR  case  91-58  in  all 
cori«spondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  thia  FAR  case.  For  general 
information,  contact  the  FAR 


Secretariat,  room  4041.  GS  Building, 
Washington,  DC  20405.  (202)  501-4755. 
Please  cite  FAR  case  91-5a 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  revision  is  considered  necessary 
to  ensure  that  the  classes  of  property 
reported  are  the  same  as  those  defined 
in  FAR  45.101  and  45.301.  and  to 
improve  the  Federal  Government's 
visibility  of  Government  property  in  the 
hands  of  contractors. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  this  rule,  while  an  expanded 
version  of  that  currently  in  the  FAR,  is 
currently  in  effect  in  regulations  used  by 
the  agencies  (DOD  and  NASA)  who  are 
accountable  for  the  majority  of 
Government  property  in  custody  of 
contractors.  Therefore,  the  revision  to 
45.505-14  will  have  a  negligible  effect  on 
small  businesses  in  custody  of 
Government  property.  An  initial 
Regulatory  Flexibility  Analysis  has. 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C.  601.  et  seq.  (FAR  case 
91-58)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  is  deemed  to  apply  because  the 
proposed  rule  contains  information 
collection  requirements.  Accordingly,  a 
request  for  approval  of  a  new 
information  collection  requirement 
concerning  0MB  number  9000-0075. 
Government  furnished  property 


requirements,  is  being  submitted  to  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  et  seq.  Public  comments 
concerning  this  request  will  be  invited 
through  a  subsequent  Federal  Register 
notice. 

List  of  Subjects  in  48  CFR  Part  45 

Government  procurement. 
Dated:  January  15, 1992. 
Albert  A.  Vicchiolla. 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  45  be  amended  as  set  forth  below: 

PART  45— GOVERNMENT  PROPERTY 

1.  The  authority  citation  for  48  CFR 
part  45  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  45.505-14  is  amended  by 
revising  paragraphs  (a),  (a)(3).  and 
(a)(4).  and  adding  paragraphs  (a)(5) 
through  (a)(7)  to  read  as  follows: 

4&50S-14   Reports  Of  Government 


(a)  The  contractor's  property  control 
system  shall  provide  annually  the  total 
acquisition  cost  of  Government  property 
for  which  the  contractor  is  accountable 
imder  each  contract  with  each  agency, 
including  Government  property  at 
subcontractor  plants  and  alternate 
locations.  The  following  classifications 
(property  classifications  may  be  varied 
to  meet  individual  agency  needs)  shall 
be  reported: 

(1)*  *  * 

(3)  Plant  equipment. 

(4)  Special  tooling. 

(5)  Special  test  equipment. 

(6)  Material. 

(7)  Agency  peculiar  property. 
*        * '      •        •        * 

[FR  Doc.  92-1558  Filed  1-22-92;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  19  and  52 
(FAR  Case  91-61] 

Federal  Acquisition  Regulation;  Small 
Business  Concern  Representation 

agencies:  Department  of  Defense 
(DOD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
considering  revising  FAR  19.502-4{b) 
and  paragraphs  (a)  and  (c)  of  52.219-1  to 
clarify  language  regarding  an  offeror's 
size  status  and  to  remove  the 
requirement  for  offerors  to  certify  that 
all  supplies  to  be  furnished  will  be 
manufactured  in  the  United  States. 
DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  March  23, 
1992  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  ATTN:  Deloris  Baker. 
18th  &  F  Streets  NW..  room  4041. 
Washington.  DC  20405. 

Please  cite  FAR  case  91-61  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Shirley  Scott  at  (202)  501-0168  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4041,  GS  Building, 
Washington.  DC  20405,  (202)  501-4755. 
Please  cite  FAR  case  91-61. 
SUPPLEMENTARY  INFORMATION: 

A.  Background  | 

The  purpose  of  the  Small  Business 
Concern  Representation  at  52.219-1  is  to 
determine  if  the  offeror  is  a  small 
business.  Whether  the  firm  is  providing 
foreign  supplies  is  not  a  factor  in 
determining  the  size  status  of  the  firm. 


Small  business  set-aside  clauses  will 
continue  to  require  that  manufacturers 
or  dealers  furnish  only  end  items 
manufacttired  or  produced  inside  the 
United  States,  its  territories  and 
possessions,  the  Commonwealth  of 
Puerto  Rico,  the  Trust  Territory  of  the 
Pacific  Islands,  or  the  District  of 
Coliunbia.  A  sentence  has  been  added 
to  the  provision  to  clarify  that  set-aside 
clauses  of  the  solicitation  contain 
restrictions  on  the  source  of  end  items  to 
be  furnished.  FAR  19.502-4(b)  is  being 
amended  to  clarify  that  questions 
regarding  the  size  status  of  an  offeror 
are  matters  of  eligibility,  not 
responsiveness,  and  must  be  referred  to 
the  Small  Business  Administration. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  si^iiBcant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
because  it  will  clarify  language 
regarding  an  offeror's  size  status  and 
removes  the  requirement  for  offerors  to 
certify  that  all  supplies  to  be  furnished 
will  be  manufactured  in  the  United 
States.  An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  also  be  considered  in 
accordance  with  section  610  of  the  Act 
Such  conunents  must  be  submitted 
separately  and  cite  5  U.S.C.  601.  et  seq. 
(FAR  case  91-61)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  dMB 
under  44  U.S.C.  3501.  et  seq. 

list  of  Subjects  in  48  CFR  Part  19 

Govenunent  procurement. 

Dated:  January  13, 1992. 
Alb«rtA.Vicchiolla. 

Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  19  and  52  be  amended  as  set  fordi 
below: 


1.  The  authority  citation  for  48  CFR 
parts  19  and  52  continues  to  read  as 
follows: 

'  Authority:  40  U.S.C.  486(c]:  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c]. 

PART  19— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  Section  19.502-4  is  amended  in 
paragraph  (b)  by  adding  a  second 
sentence  to  read  as  follows: 

19.502-4    Methods  of  conducting  s«t- 
asldes.  ^ 

(b)  *  *  *  However,  before  rejecting  an 
offer  otherwise  eligible  for  award 
because  of  questions  concerning  the  size 
representation,  an  SBA  determination 
must  be  obtained  (see  subpart  19.3). 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  52.219-1  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (a);  redesignating  paragraphs 
(c)(1),  (c)(2),  and  (c)(3)  as  (c)(2)(i), 
(c)(2){ii),  and  (c)(2)(iii).  and  the 
introductory  text  of  paragraph  (c)  as 
(c)(2],  and  adding  a  new  paragraph  (c)(1) 
to  read  as  follows: 

52.219-1    Small  Business  Concern 
Representation. 


Small  Business  Concern  Representation 
(Data) 

(a)  Representation.  The  offeror  represents 
and  certifies  as  part  of  its  offer  that  it  is:  U  a 
small  business  concern,  D  not  a  small 
business  concern. 


(c]  Notice.  (1)  If  this  solicitation  is  for 
supplies  and  has  been  set-aside,  in  whole  or 
in  part,  for  small  business  concerns,  then  the 
clause  in  this  solicitation  providing  notice  of 
the  set-aside  contains  restrictions  on  the 
source  of  the  end  items  to  be  furnished. 

(2)  •  •  * 

(i)  •  •  • 

(ii)  *  •  • 

(iii)*  •  •  • 

(End  of  provision) 

[PR  Doc.  92-1557  Filed  1-22-92: 8:45  am) 
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CONGRESSIONAL  BUDGET  OFFICE 

Notice  Of  Transmittal  of  Sequestration 
Preview  Report  for  Fiscal  Year  1993  to 
Congress  and  ttie  Office  of 
Management  and  Budget 

Pursuant  to  section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deflcit 
Control  Act  of  1985  (2  U.S.C.  904(b)).  the 
Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its 
Sequestration  Preview  Report  for  Fiscal 
Year  1993  to  the  House  of 
Representatives,  the  Senate,  and  the 
Office  of  Management  and  Budget.        , 
Stanley  L  Greigg. 

Director,  Office  of  Intergovernmental 
Relations.  Congressional  Budget  Office. 
[FR  Doc.  92-1856  Filed  1-22-92;  8:32  amj 
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UST  OF  PUBLIC  LAWS 

Note:  The  List  o(  Public  Laws 
for  the  first  session  of  the 
102d  Cortgress  has  been 
completed  and  win  be 
resumed  Mrtten  NIs  are 
enacted  into  public  law  during 
the  second  session  of  the 
102d  Congress,  which 
convenes  on  Janusiy  3,  1992. 
A  cumulative  list  of  Pubic 
Laws  for  the  first  session  was 
published  in  Part  II  of  the 
Federal  RagMer  on  Janusiy 
2.  1992. 
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Public  Laws 


102d  Congress,  1st  Session,  1991 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
Issued  irregulariy  upon  enactment,  for  the  102d  Congress,  1st  Session,  1991. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
of  newly  enacted  laws  and  prices). 


-  Superintendent  of  Documents  Subscriptions  Order  Form 
*6216  /fsMsy/ 

To  fin  your  orders  and  iiiqiiirics-(2«2)  275-0019 

I I    JL  Jlil^a  please  send  me subscriptions  to  PUBLIC  LAWS  for  the  102d  Congress,  1st  Session,  1991 

for  $1 1^  per  subscription. 

1.  The  total  cost  of  my  order  is  $ .  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  25%. 
Please  Type  or  Print 


2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account      Mil |    |    I I  i — I 


M  VISA  or  MasterCard  Account 


(Street  address) 


(City,  State.  ZIP  Code) 


L 


) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office.  Washington,  D.C.  20402-9371 
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The  authentic  text  behind  the  news  . .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

AdministTation  of 
George  Bush 


Weekly  CwipiltiiM  rf 

Presidential 
Documents 


iNMtT.  MnWf  M(  IMv 


This  unique  service  provides  up^o-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  PreskJential  activities  and  White 
House  announcements. 

Published  by  the  OMce  of  the  Federal 
Register,  National  Archives  and 
Records  Administratk>n. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Order  Procsssmg  Codr 

*6466 


Charge  your  order. 
'  It's  easy! 


S     ^ 


Cnann  ordrs  may  te  MephonM  »  Uw  QPO  ortv 
M  (2(B|  7B3-3Z3t  (ran  tSt  (  ffl  Id  4  00  p  m 


I — I   X  JZi^  9  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keepjup  to  date  on 
Presidential  activities. 

Q  $96.00  First  Class  D  $55.00  Regular  Mail 


1 .  The  total  cost  of  my  order  is  $_ 


subject  to  cffange.  International  customers  please  add  25%. 
Please  Type  or  Print 
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All  prices  include  regular  domestic  postage  and  handling  and  are 


(Company  or  personal  name) 


(Additional  adoress/anention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of 

Documents 

n  GPO  Deposit  Account 


i-n 


(Street  address) 


U  VISA  or  MasterCard  Account 


(City,  State.  ZIP  Code) 


(Daytime  pnone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  ordert 


(Signature)  IRw.  i 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-0371 


Neiv  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16). .$27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) .$25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


(Mv  PiqcmMq  Codi 

*6%2 


Superintendent  of  Documents  Publications  Order  Form 


I .  ]M 


Charge  your  order. 
Ifa  oasyl 
Please  T^pe  or  Print  (I^rm  is  aligned  for  typewriter  use.)  To  fl«  your  ordm  ««l  toquiri«-(202)  215-2529 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  7/91.  After  this  date,  please  call  Order  and 
Iirformation  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 


Stock  Number 


021-602-00001-9 


Title 


Catalog-Bestselling  Government  Books 


Price 
Each 


FREE 


Total  for  Publications 


Total 
Price 


FREE 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Please  Choose  Method  of  Payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account       I    I    I    I    I    I    I    l~n 
LJ  VISA  or  MasteiCard  Account 


□ 


(City,  State,  ZIP  Code) 
i 1 


(Daytime  phone  including  area  code) 

MaO  lb:  Superintendent  of  Documents 
Govenment  Priming  Office 
VV^shingloa.  DC  20402-9323 


(Credit  card  expiration  date)       J**"*  J'*"  M  J'*'"''  order! 
(Signature)  '*^. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  196  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  fonmat  and  ttie  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $195 
Six  months:  $97.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $188 


(202)  275-2529 

U  Order  and 


Total 
Price 

FREE 

i 

E 
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NOTICES 

Human  drugs: 
Export  applicatiotfb — 
Fentanyl  Citrate  Injection.  2916 
Silicone-coated  superparamagnetic  iron  oxide.  2917 
Meetings: 
Advisory  committees,  panels,  etc.,  2917.  2918 
(2  documents) 
Correction,  2951 

Food  and  Nutrition  Service 

RULES 

Food  stamp  program: 
State  agency  investments;  quality  control  claims 
adjustments,  2823 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc: 
Flathead  National  Forest.  MT.  2891 

General  Services  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Treasury  Secretary.  2913 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug  , 

Administration;  Health  Resources  and  Services 
Administration;  Public  Health  Service;  Social  Security 
Administration 

Health  Resources  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

Meetings;  advisory  committees: 
February,  2919 

Housing  and  Urt>an  Development  Department 

RULES 

Low  income  housing: 

Home  investment  partnerships  pro^^m;  correction.  2951 
Public  and  Indian  housing: 

Public  housing  management  assessment  program 
Correction.  2951 
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NOTICES 

Agency  information  collection  activities  under  OMB  review. 
2920,  2921 
(2  documents) 
Grants  and  cooperative  agreements:  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  2921 
Housing  assistance  payments  (Section  8] — 
Loan  management  set-aside  program,  2954 

Immigration  and  Naturalization  Service 

NOTICES 

Temporary  protected  status  program  designations: 

Kuwait.  2930 

Lebanon,  2931 

Liberia,  2932 

Inter-American  Foundation 

RULES 

Federal  claims  collection;  salary  offset,  2837 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service 

Internal  Revenue  Service 

RULES 

Procedure  and  administration: 
Reimbursement  to  State  and  local  law  enforcement 
agencies;  correction,  2839 
PROPOSED  RULES  ^ 

Income  taxes: 
Leased  passenger  automobiles  and  other  listed  property; 
inclusions  in  income,  2862 
Hearing.  2862 

international  Trade  Administration 

NOTICES 
Antidumping: 
Carbon  steel  butt-weld  pipe  fittings  from — 
China  et  al.;  correction,  2951 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Accounts,  records,  and  reports: 

ICC  waybill  sample  public  use  file;  expansion; 
withdrawn.  2888 
NOTICES 
Motor  carriers: 

Agricultural  cooperative  transportation  filing  notices,  2928 
Rail  carriers: 

State  intrastate  rail  rate  authority — 
Oregon.  2928 
Railroad  operation,  acquisition,  construction,  etc.: 

SPCSL  Corp..  2928 

Justice  Department 

See  also  Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities  imder  OMB  review. 
2929 

Pollution  control;  consent  judgments: 
Allied  Signal  Inc.  et  al..  2929 
Franldin  Sewerage  Authority  et  aL.  2930 
Montrose  Chemical  Corp.  of  California  et  al..  2930 


Labor  Department 

See  also  Employment  Standards  Administration;  Federal 
Contract  Compliance  Programs  Ofiice;  Mine  Safety  and 
Health  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
2933 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Colorado.  2841.  2842 
(2  documents) 
Correction,  2951 
NOTICES 
Alaska  Native  claims  selection: 

Ahtna.  Inc..  2923 
Jurisdictional  transfers: 

New  Mexico,  2928 
Meetings: 

Boise  District  Grazing  Advisory  Board,  2923 

California  Desert  District  Grazing  Advisory  Board,  2923 

Craig  District  Advisory  Council,  2924 

Iditarod  National  Historic  Trail  Advisory  Council,  2924 
Oil  and  gas  leases: 

Mississippi,  2924 
Realty  actions;  sales,  leases,  etc.: 

Arizona.  2924 

California.  2925 
(2  documents) 

Colorado,  2925 

Michigan;  correction,  2926 
Withdrawal  and  reservation  of  lands: 

Idaho,  2926,  2927 
(2  documents) 

UtKary  of  Congress 

NOTICES 
Meetings: 
American  Folklife  Center  Board  of  Trustees,  2935 

Mine  Safety  and  Health  Administration 

RULES 

Federal  Mine  Safety  and  Health  Act  of  1977: 
Civil  penalties;  criteria  and  procedures  for  proposed 
assessment,  2968 
PROPOSED  RULES 

Federal  Mine  Safety  and  Health  Act  of  1977: 
Civil  penalties;  criteria  and  procedures  for  proposed 
assessment,  2972 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Belt  entry  air  use  to  ventilate  production  (face)  areas  at 
underground  coal  mines;  advisory  committee,  2935 

Nationai  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Space  Science  and  Applications  Advisory  Committee. 
2935 

National  Agricultural  Sbtistlcs  Service 

NOTICES  I 

Cattle  inventory  and  cattle  on  feed  surveys  (1992);  sampling 
and  data  collection  procedures,  2892 
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National  Foundation  on  the  Arts  and  ttw  MumanMes 

NOTICES 
Meetings: 

Arts  National  Council.  2936 

National  Arts  Service  Organizations  Round  Table.  2936 

National  Institute  for  Occupational  Safety  and  Heeitti 

See  Centers  for  Disease  Control 

National  Institute  of  Standards  and  Technology 

NOTICES 

Inventions.  Government-owned;  availability  for  licensing. 
2893 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundfish.  2856 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 

groundfish,  2854 
Gulf  of  Alaska  groundfish.  2844,  2^53 

(2  dotuments) 
Pacific  Coast  groundfish,  2851 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Barceloneta,  Puerto  Rico.  2B93 
Permits: 
Marine  mammals,  2894 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Glen  Maury  Park.  VA.  2928 
Jurisdictional  transfers: 

New  Mexico.  2928 

Navy  Department 

NOTICES 

Inventions.  Government-owned;  availability  for  licensing. 

2895 
Privacy  Act: 
Systems  of  records.  2897 

Nuclear  Regulatory  0>mmissibn 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Carlo.  Jose  A.  Ruiz.  2936        , 

Public  Health  Service  ' 

See  also  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration 

NOTICES 

Meetings: 
International  Conference  on  Nutrition.  2890 

Rural  Electrtfication  Administration 

RULES 

Electric  loans,  insured  and  guaranteed:  borrower  eligibility, 
2831 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations:  proposed  rule  changes: 
American  Stock  Excliange.  Inc.  2937 
Municipal  Securities  Rulemaking  Board.  2938.  2939 
(2  documents) 


Applications,  hearings,  determinations,  eta:  ' 

Fenimore  International  Fund  Inc..  2939 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
2919 

State  Department 

NOTICES         ,       ■ 
Meetings: 
Shipping  Coordinating  Committee.  2940 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration: 

Federal  Highway  Administration 
NOTICES 

Aviation  proceedings: 
Standard  foreign  fare  level — 

Index  adjustment  factors.  2941 

Treasury  Department 

See  also  Customs  Service;  Internal  Revenue  Service 

NOTICES 

Notes.  Treasury: 

H-1997  series.  2941 

V-1994  series.  2943 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Private  non-profit  organizations  in  support  of 

international  education  and  cultural  activities.  2944. 
2949 
(2  documents] 
Responsible  democracy  in  Baltic  States.  2946 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

2949 
Meetings: 
Vietnam  and  Other  War  Veterans  Readjustment  Advisory 
Committee.  2949 
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Part  IV 

Department  of  Labor,  Mine  Safety  and  Health 
•    Administration.  2866 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  272  and  275. 

[AindtNa32S] 

Food  Stamp  Program:  CkiaKty  Control 
Claima  Adiuatinants  for  State  Agancy 
Investmenta 

AQENCV:  Food  and  Nutrition  Service. 
USDA. 

action:  Final  rule. 


r:  This  rulemaking  puts  in  final 
form  Food  Stamp  Program  regulations, 
published  November  27. 1990  (55  FR 
49290).  that  provide  the  process  by 
which  States  can  invest  in  program 
management  activities  that  are  intended 
to  reduce  quality  control  (QC)  payment 
error  rates. 

Section  601  of  the  Hunger  Prevention 
Act  of  1988  (Pub.  L 100-435),  requires 
the  Secretary  to  review  a  State  agency's 
plans  for  new  dollar  investments  in 
program  management  activities  when 
determining  whether  to  settle,  adjust, 
compromise,  or  waive  the  State  agency's 
QC  payment  error  rate  liability. 

DATES:  This  action  is  effective  January 
24, 1902.  State  agencies  may 
immediately  submit  requests  for  waivers 
of  all  or  part  of  a  QC  liability  claim  for 
Fiscal  Year  1986  and  all  flscal  years 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Knaua,  Chiet  Quality  Control 
Branch.  Program  Accountability 
Division,  Food  Stamp  Program,  Food 
and  Nutrition  Service,  USDA. 
Alexandria,  Virginia.  22302.  (703)  305- 
2472. 


FARV  mformatiom: 
ClasstfiGatien 

Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1 

The  Department  has  reviewed  this 
action  under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1.  It 
has  been  determined  that  the  action  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  or  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal  State,  or  local  government 
agencies,  or  geographic  regions. 
Additionally,  this  action  will  not  result 
in  signiHcant  adverse  effects  on 
competitioa  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  diis  action  has  been 
classified  as  "not  major." 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  7  CFR  part  3015, 
subpart  V  and  related  Notice  (48  FR 
29115  June  24, 1983).  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  action  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354.  Stat.  1164,  September  19, 1980; 
5  U.S.C.  801  through  612).  Betty  Jo 
Nelsen.  Administrator  of  the  Food  and 
Nutrition  Service,  has  certified  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
requirements  will  affect  the  State  and 
local  agencies  which  administered  the 
Program. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
recordkeeping  and  reporting 
requtavments  s<ri>ieci  to  approval  by  Ae 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1960  (44 
U.S.C  3507). 

Background 

In  mooatAteDot  with  section  13  of  the 
Food  Staaip  Act  of  1977.  as  amended.  7 
U.S.a  2022.  (Act)  and  7  CFR  271.3(b)  of 


the  Food  Stamp  Program  regulations,  the 
Secretary  of  Agriculture  has  the 
authority  to  determine  the  amount  of, 
settle,  adjust  and  compromise  any  claim 
arising  under  the  provisions  of  the  Act. 
When  a  State  agency's  quahty  control 
(QC)  payment  error  rate  exceeds 
established  tolerance  levels,  ^  Food 
and  Nutrition  Service  (FNS)  establishes 
a  claim  against  the  State  agency  based 
on  the  excessive  error  rate  (7  U.S.C. 
2025(c);  7  CFR  275.23  (e)).  Section  601  of 
the  Hunger  Prevention  Act  of  1988  (Pub. 
L  100-435)  amended  section  13(a)(1)  of 
the  Food  Stamp  Act  to  require  the 
Department  of  Agriculture  (Department) 
to  review  a  State  agency's  new  dollar 
investments  in  program  management 
activities  that  are  intended  to  reduce  tfie 
payment  error  rate  when  making  a 
determination  to  settle,  adjust 
compromise,  or  waive  a  daim  resulting 
from  an  excessive  payment  error  rate. 
To  secure  Department  review,  the  State 
agency  would  propose  a  settlement  of 
aU  or  a  portion  of  an  outstanding  claim 
that  would  be  based  upon  investment  in 
an  activity  desi^ied  to  reduce  errors. 
The  Secretary  and  the  State  agency 
could  then  negotiate  a  doUar^for-doUar 
offset  of  quality  control  habilities  for 
new  State  monies  invested  in  program 
improvement  The  Department  will 
consider  proposals  for  new  dollar 
investment  in  amounts  less  than  the 
liability.  While  the  amount  of  money 
proposed  to  be  invested  will  be  set  off 
dollar-for-dollar  against  potential 
liabilities,  the  Department  may,  in 
connection  with  settlement  of  the  entire 
claim,  if  it  is  determined  to  be 
appropriate  under  the  circumstances  of 
a  particular  case,  reduce  the  liability  in 
accordance  %vith  its  general  authority  to 
settle,  adjust  compromise  or  waive  a 
claim.  The  consideration  of  new  dollar 
investments  in  the  claim  settlement 
process  is  effective  for  the  liabilities 
associated  widi  the  Fiscal  Year  1986  QC 
review  period  and  subsequent  fiscal 
years. 

The  Food  and  Nutriti<Mi  Service 
published  proposed  rules  on  November 
27. 1990.  We  received  comment  letters 
directly  from  fourteen  State  agencies 
and  two  comment  letters  from  local 
agencies.  One  malti-state  association 
commented  twice.  Another  multi-state 
association  forwarded  comment  letters 
from  eleven  State  agencies  and  a  multi- 
state  association  along  with  its  own 
cooHBents.  We  received  one  comment 
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letter  from  a  law  firm  which  was  writing 
on  behalf  of  thirteen  State  agencies. 

Nineteen  commenters  provided 
general  comments  on  the  proposed  rule. 
One  commenter  strongly  supported  the 
rule.  One  commenter  stated  general 
opposition  to  the  proposed  regulation, 
without  providing  specifics.  Eight 
commenters  agreed  with  the  concept  of 
State  agency  investment,  but  foimd 
problems  with  the  proposed  regulations. 
Five  commenters  stated  that  the 
proposed  provisions  were  not  supported 
by  legislation  and  one  stated  that  the 
proposed  provisions  were  supported  by 
legislation.  Five  commenters  believed 
that  the  proposed  rule  was 
counterproductive  and  unbalanced. 

A  full  explanation  of  the  rationale  of 
the  proposed  rule  is  contained  in  its 
preamble.  It  is  suggested  that  interested 
parties  refer  to  that  preamble  for 
additional  background  information  (55 
FR  49290.  November  27. 1990).  Following 
is  a  detailed  discussion  of  the  comments 
we  received  on  the  proposed  rule,  and 
the  provisions  of  the  final  rule. 

New  Program  Management  Activities 

Section  (i)(A)  of  the  proposed  rule 
required  that  the  new  management 
activity  represent  a  new  expenditure  of 
money  and  be  in  addition  to  minimum 
program  requirements. 

Four  commenters  requested  that  FNS 
provide  a  clearer  definition  of  "new" 
activities.  Four  commenters  were  in 
favor  of  using  "new"  funds  for  proven 
activities.  As  one  commenter  stated: 
"(M)any  existing  and  proven  error 
reduction  activities  have  not  been 
expanded  or  left  in  place  as  long  as 
states  would  like  because  of  a  lack  of 
funds.  If  States  can  show  that  these 
activities  have  been  consistent  with  the 
goal  of  these  regulations,  which  is  to 
reduce  errors  and  improve  management, 
they  should  be  allowed  to  use  a  proven 
activity  and  expand  its  design  or  scope." 
Three  commenters  commented  on  the 
use  of  proven  error  reduction  activities. 
One  commenter  stated  that  "*  *  *  many 
ongoing  state  activities  have  an  ongoing 
impact  on  state  error  rates  and  should 
be  considered  for  offset.  As  stated  in  the 
regulations,  even  a  substantial  increase 
in  the  level  of  effort  of  an'ongoing 
corrective  action  would  not  qualify. 
Such  an  effort  should  be  recognized  and 
allowed." 

One  commenter  said  that  the 
prohibition  against  previously  funded 
activities  was  not  supported  by  the 
legislation.  While  the  legislation  only 
refers  to  new  dollar  investments,  the 
legislative  history  states  that  (House 
Report  No.  100-B28,  page  30).  "(A)ny 
relief  the  Secretary  grants  shoufd  be  for 
planned  expenditures  for  new  (emphasis 


added)  activities  that  would  not 
otherwise  be  undertaken  as  part  of 
normal  program  administration.  The 
new  (emphasis  added)  activities  should 
represent  an  additional  expenditure  of 
funds,  not  just  a  reallocation  of 
resources."  The  proposed  rule  reflected 
a  literal  reading  of  this  passage  from  the 
House  Report.  On  reading  the  comments 
and  reevaluating  this  provision,  we 
believe  that  an  expansion  of  an  activity 
or  the  continuation  of  the  activity 
beyond  the  original  timeframe  is  within 
the  intent  of  the  legislative  history  and 
meets  the  requirements  of  the 
legislation. 

The  Department  agrees  with  the 
commenters  that  the  goal  is  error 
reduction  and  the  best  methods  to  use 
may  be  those  that  have  been  used  in  the 
past.  As  a  result  we  have  deleted  from 
the  final  rule  the  requirement  for  the 
activity  to  be  "new".  In  fact,  expansions 
or  continuations  of  projects  of  known 
success  will  be  welcome. 

The  Department  will  allow  the  use  of 
activities  that  were  previously  federally 
funded.  The  limits  on  these  activities 
will  t>e  that  no  Federal  matching  funds 
will  be  used  on  this  activity  until  the 
State  investment  is  expended;  that  the 
activity  must  be  an  addition  to  the 
minimum  program  administration 
required  by  law  and  regulations;  and 
that  the  activity  must  represent  an 
increase  in  expenditures  designed  to 
reduce  errors. 

No  Federal  Matching  Funds 

Section  (i)(B)  of  the  proposed  rule 
required  that  the  investments  be  funded 
in  full  by  the  State  agency,  without  any 
Federal  matching  funds.  Six  comments 
were  received  on  this  section.  One 
commenter  agreed  with  this  section. 
One  commenter  stated  that  it  was 
"*  *  *  unrealistic  to  require  States  to 
fund  activities  geared  toward  saving 
Federal  dollars  without  providing 
Federal  matching  funds."  Two 
commenters  stated  that  money  spent  in 
excess  of  the  pledged  dollars  should  be 
matched. 

Section  (i)(B)  of  the  final  rule  has  been 
rewritten  to  provide  for  the  possibility  of 
Federal  matching  funds,  after  the 
settlement  amount  has  been  spent  by 
the  State  agency.  It  is  not  appropriate 
for  the  Department  to  match  the  entire 
investment  in  the  usual  fashion,  as  the 
State  agency  is  being  allowed  to  use 
monies  previously  owed  to  the  Federal 
government  for  these  investments. 

Activities  Directly  Related  to  Error 
Reduction 

Section  (i)(C)  of  the  proposed  rule 
required  activities  to  t>e  directly  related 
to  error  reduction.  In  addition,  this 


provision  prohibited  the  use  of  waivers 
or  demonstration  projects.  Twelve 
comments  were  received  on  this  section. 
One  commenter  agreed  with  these 
provisions. 

Two  commenters  requested  that  a 
definition  of  "directly  related"  to  error 
reduction  be  included  in  the  regulation. 
We  have  not  defined  directly  related  to 
error  reduction  in  the  final  rule.  We  do 
not  want  to  inadvertently  restrict  what  a 
State  agency  might  propose  as  an 
activity  by  an  art)itrary  definition.  We 
are  open  to  reasonable  proposals 
designed  to  reduce  errors. 

One  commenter  stated  that  based  on 
its  experience,  it  is  not  possible  to 
project  a  quantitative  error  reduction. 
We  agree  with  the  commenter,  the  rule 
has  been  modified  accordingly. 

The  proposed  rule  detailed  certain 
activities  which  would  not  be 
acceptable  for  an  investment  plan. 
Specifically,  the  rule  mentioned  new 
issuance  systems,  demonstration 
projects  and  other  efforts  which 
required  waivers  of  existing  rules.  Ten 
commenters  objected  to  this  provision. 
Two  commenters  supported  allowing  the 
inclusion  of  computerized/electronic  - 
issuance  systems.  Both  commenters 
stated  that  these  systems  would  allow 
eligibility  workers  to  spend  more  time 
on  case  management  activities.  When 
we  proposed  the  rule,  we  did  not  believe 
that  activities  which  are  unrelated  to 
error  reduction  could  have  an  effect  on 
error  reduction.  As  a  result  of  the 
conunents  we  received,  we  have  deleted 
the  mention  of  issuance  systems  from  ~ 
the  rule.  Although  we  have  deleted  this 
reference,  to  be  acceptable  under  the 
provisions  of  this  final  rule,  the  primary 
intent  of  the  activity  must  be  error 
reduction.  If  a  review  of  the  activity 
does  not  disclose  strong  error  reduction 
potential,  the  activity  could  not  be 
approved  under  the  investment  plan  but 
could  be  eligible  for  the  usual  Federal 
matching  rules. 

The  proposed  rule  prohibited  the  use 
of  demonstration  projects  and  other 
efforts  which  require  a  waiver  of 
existing  rules. 

One  commenter  stated  that  "(S)ome  of 
the  most  effective  error  reduction  efforts 
may  require  a  waiver  of  existing  rules  in 
order  to  be  successfully  implemented. 
The  exclusion  of  projects  solely  because 
a  waiver  is  required  unreasonably 
restricts  States'  options  for  innovative, 
effective  corrective  actions."  Another 
commenter  stated  that  if  "*  *  *  a 
waiver  that  %vill  not  undermine  integrity 
is  needed,  the  state  should  be  allowed  to 
request  such  a  waiver." 

Investment  does  not  limit  States' 
ability  to  request  waivers.  The  system 
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for  approval  of  waivers  will  continue  as 
it  is,  and  once  approved,  tfie  waiver  will 
be  consideted  as  part  of  that  State 
agency's  ongoing  program.  States  that 
beUeve  a  waiver  is  necessary  for  the 
implementation  of  its  investment  plan 
should  submit  that  waiver  throu^  the 
normal  channels  for  approval.  States 
which  are  operaUng  the  program  under 
FNS-approved  waivers  will  be  allowed 
to  continue  to  use  those  waivers.  Two 
commenters  stated  that  the  provision  to 
prohibit  die  use  of  demonstration        c_ 
projects  and  other  efforts  which  require 
a  waiver  of  existing  rules  was  not  based 
in  legislation.  We  ^agree  with  the 
commenters.  According  to  the  legislative 
history  (House  Report  No.  100-628,  page 
37).  "(TJhe  goal  of  the  new  system  is  a 
well  administered  Food  Stamp  Program 
in  comi^ance  with  national  standards 
where  both  the  measures  of 
performance  and  tiie  consequences  of 
performance  are  simple  and  dearly 
understood."  We  believe  that  this 
reinforces  the  idea  that  we  should  be 
working  within  the  normal  standards  for 
the  program  and  not  developing  a 
different  {trogram  based  on 
demonstratioa  projects  cmd  waivers. 

As  we  stated  earlier,  the  purpose  of 
the  investment  plan  is  to  make 
improvements  in  the  ongoing  program. 
In  addition,  monies  are  to  go  to 
management  improvement  not  to  paying 
the  costs  of  designing  and  implementiivg 
alternative  program  designs.  For  those 
reasons  demonstration  projects  will  be 
prohibited  under  the  investment 
planning  process.  We  have  clarified  in 
the  final  rule  that  the  costs  of 
demonstration,  research,  or  evaluation 
projects  which  are  authorized  under 
sections  17  (a)  through  (c)  of  the  Act  will 
not  be  accepted. 

One  commenter  stated  that  the 
provision  "•  •  *  implies  that  the  new 
management  activity  must  be 
implemented  on  a  statewide  basis 
without  the  benefit  of  a  trial  or  pilot 
venture.  The  Hnal  rule  allows  for  testing 
an  investment  activity  as  a  pilot  project 
if  the  State  and  the  Department  agree 
that  it  is  appropriate.  In  addition,  the 
final  rule  allows  a  State  to  direct  the 
investment  plan  to  targeted  areas  within 
the  State  rather  than  statewide 
implementation. 

Compliance  With  the  Terms  of  the 
Investment  Plan 

Section  0)(D)  of  the  proposed  rule 
required  that  the  activity  be  effective  in 
reducing  errors  and  not  just  a  good  faith 
.effort.  Thirteen  comnxenters  addressed 
this  condition. 

Ten  commenters  objected  to  this 
provision,  stating  that  it  wovid  place  a 
State  in  double  jeopardy  since  if  the 


expected  error  reduction  did  not  occur, 
die  state  would  have  spent  money  that  it 
would  now  be  obligat«i  to  pay  FNS. 
Nine  commenters  stated  that 
compliance  with  an  FNS-approved  plan 
would  be  sufficient  to  satis^  the 
agreement  This  included  spending  the 
money  as  agreed.  Two  commenters 
stated  that  a  reasonable  approach 
would  be  to  end  the  settlement 
agreement  reinstate  the  original 
liability,  and  allow  it  to  be  contested. 
Two  commenters  remarked  that  States 
should  provide  thorough  assessments  of 
the  activity  to  determine  what  did  or  did 
not  work,  and  why. 

In  response  to  comments,  we  have 
deleted  this  provision  from  the  final  rule. 
However,  it  should  be  noted  that  State 
agency  compliance  with  an  FNS- 
approved  plan  will  be  required  to  satisfy 
the  agreement 

Requirements  for  Investment  Plan 
Request 

Sections  (ii)  (A)  through  (G)  details 
the  requirements  for  the  request  for 
consideration  of  an  investment  plan 
activity.  There  were  six  commenters. 
Two  commenters  made  general  remarks 
about  the  documentation  provisions  for 
the  Investment  request  One  commenter 
stated  that  "(N}ot  only  are  these 
requirements  onerous  but  there  is  no 
prospect  that  the  documentation  effort 
will  ever  end  because  FNS  can  require 
peifodic  reports  even  after  a  claim 
against  a  state  has  been  suspended  as  a 
result  of  FNS*  approval  of  an  investment 
plan."  Another  commenter  said  that 
"(T)he  investment  plan  request 
requirements  appear  logical  and 
appropriate". 

The  second  component  (ii)(B)  is  a 
detailed  description  of  the  planned 
activity.  One  commenter  asked  that  a 
state  be  allowed  to  submit  the  proposal 
in  the  State's  approved  corrective  action 
plan  (CAP).  While  the  Department  does 
not  object  to  a  State  using  its  CAP 
format  (provided  that  it  includes  all  the 
components  required  by  this  regulation), 
we  are  requiring  that  the  plan  be 
submitted  separately  from  the  CAP. 

The  third  component  fii)(C]  is  a  time 
schedule.  One  commenter  stated  that 
the  proposed  regulations  did  not  provide 
a  timeframe  for  implementation  of  the 
investment  plan.  The  Department 
purposely  did  not  include  a  timeframe  in 
the  proposed  regulations.  We  intend 
that  the  timeframe  for  a  plan  will  be 
specific  to  that  plan.  We  believe  that  the 
timeframe  should  conform  to  the  plan, 
not  the  plan  to  a  timeframe.  This 
provision  remains  undianged  in  the  final 
regulation. 

The  fourth  component  (ii)(D)  is  an 
identification  of  the  types  of  errors 


expected  to  be  affected  and  an  estimate 
of  the  reduction.  One  commenter  stated 
that  there  are  multiple  factors  that  affect 
errors  rates  and  it  is  impossible  to 
anticipate  error  rates  or  to  prove  direct 
cause-and-effect  relationships.  We  think 
that  this  is  an  important  component  of 
the  plan.  We  do  not  see  how  a  State  can 
devetep  a  plan  for  error  reduction,  if  it 
does  not  target  the  errors  it  plans  to 
reduce.  In  addition,  the  State  must  have 
an  estimate  of  the  level  of  reduction  th^' 
it  plans  to  accomplish  in  order  to 
establish  the  scope  of  its  investment 
activity.  While  we  agree  with  the 
commenter  that  there  are  multiple 
factors  that  affect  error  rates,  the  State 
should  try  to  identify  those  activities 
that  have  the  most  potential  for  success, 
and  incorporate  those  activities  into  the 
investment  plan. 

The  Department  is  retaining 
components  (A)  through  (D)  in  the  final 
rule.  The  Departznent  did  not  receive 
any  comments  on  components  (E) 
through  (G).  As  a  result  of  the  change  in 
the  focus  of  the  final  rule  from 
guaranteed  error  reduction  to 
compliance  with  the  investment  plan, 
we  have  deleted  components  (E)  and  (F) 
as  they  existed  in  the  proposed  rule.  'The 
proposed  rule's  component  (G)  which 
contained  two  parts,  has  been  spbt  for 
clarity  and  is  covered  by  components 
(E)  and  (F)  of  die  final  rule. 

Periodic  Documented  Reports 

Section  (iv)  of  the  proposed  rule 
provided  for  periodic  rejxnls.  (This 
section  has  been  renumbered  (v)  in  the 
final  rule.)  There  were  eight  commenters 
who  had  general  remarks  on  the 
provisions  of  this  section.  One 
commenter  stated  that  the  requirements 
"appear  logical  and  appropriate."  Seven 
commenters  opposed  the  provisions  as 
complicated  and  duplicative  of  other 
reports. 

No  comments  were  received  on 
requirement  (A).  Four  comments  were 
received  on  requirement  (B)  which 
provided  for  a  detailed  description  of 
the  actual  activity. 

Our  intent  in  the  proposed  rule  was  to 
allow  for  the  most  flexibility  in  die 
requirements  for  the  reports.  We 
anticipate  that  the  format  and 
timeframes  for  reports  will  vary  greatly, 
depending  on  the  components  of  the 
plan  and  the  amount  of  money  that  is 
being  invested.  We  do  not  intend  for  this 
to  be  a  cumbersome  process  for  either 
the  State  or  Federal  government. 

Two  comments  were  received  on 
requirement  (C)  which  provided  for  a 
detailed  explanation  of  the  activity's 
effect  on  errors.  One  commenter  stated 
that  this  "*  *  *  is  an  area  that  can  only 
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be  addressed  adequately  at  the  end  of 
the  project,  when  final  results  are 
known."  The  other  commenter  stated 
that  we  should  "(G)ive  more  latitude  for 
failure  in  the  regulation  *  *  *.  (W)ithout 
any  latitude  for  failure,  participation 
would  be  limited.  An  alternative  plan 
would  be  to  have  the  States  report  a 
thorough  assessment  of  the  activity  to 
determine  what  worked  and  what  didn't 
work  so  some  benefit  can  be  gleaned 
from  the  disappointing  results.  However, 
if  the  dollars  were  expended  on  a 
mutually  agreed  upon  plan,  the  liability 
should  be  satisfied." 

We  agree  with  the  commenter  that 
stated  that  final  results  will  only  be 
known  at  the  end  of  the  project. 
However  we  believe  that  a  State  should 
be  monitoring  the  activities  of  the  plan 
to  be  aware  of  changes  that  occur  as  a 
result  of  the  plan.  At  a  minimum,  when 
these  changes  become  known  they 
should  be  included  in  the  next  report.  If 
the  changes  necessitates  a  modification 
in  the  plan,  the  State  should  make  FNS 
aware  of  it  as  soon  as  possible. 

Plan  Modifications 

All  of  the  commenters  upon  the 
requirements  for  periodic  reports 
proposed  that  States  be  allowed  to 
modify  the  investment  plan.  One 
commenter  suggested  that  a  "State 
would  notify  the  Secretary  of 
modifications  and  proceed  with  the 
change  unless  denied  within  14  days  of 
the  Secretary's  receipt  of  the  modified 
plan.  The  only  basis  for  denial  of  a 
modification  would  be  if  the  Secretary 
determined  that  the  modification  was 
not  directly  related  to  error  reduction." 

The  Department  has  added  a  new 
section  (iv)  to  the  final  rule  which 
provides  for  modification  of  the 
investment  plan.  We  have  not  adopted 
the  suggestion  that  modiHcations  are 
approved  unless  denied  by  the  Secretary 
within  14  days.  We  intend  to  act 
expeditiously  on  any  requests  for 
modification,  but  do  not  want  requests 
to  be  approved  by  default.  We  also  have 
not  adopted  the  suggestion  to  limit  the 
reasons  for  denying  the  modification 
request.  Requested  modifications  would 
be  reviewed  in  the  same  manner  as  the 
original  investment  plan. 

Criteria  for  Withdrawal  of  the 
Investment  Amount 

In  addition  to  section  (i)(D),  section 
(v)  of  the  proposed  rule  contained  the 
conditions  under  which  the  investment 
amount-could  be  withdrawn  by  FNS. 
This  section  has  been  renumbered  (vi}  in 
the  final  rule  and  has  been  substantially 
rewritten. 

Seven  commenters  provided  general 
conunents  on  the  provisions  for 
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withdrawing  the  investment  amount. 
One  commenter  strongly  objected  to  the 
provisions.  While  it  agreed  "*  *  *  that 
reduction  should  only  be  given  when  the 
re-investment  agreement  is  substantially 
complied  with,  the  regulations  are  far 
too  restrictive  and  give  FNS  far  too 
much  discretion  in  this  regard."  Another 
commenter  stated  that  "States  should  be 
protected  •  *  *  unless  there  was 
obvious  failure  on  the  State's  part  to 
monitor  or  carry  out  the  provisions  of 
the  plan.  Their  inability  to  predict  the 
future  (error  rate  and  cause  and  effect) 
should  not  be  a  consideration  when 
making  a  decision  regarding  withdrawal 
of  liability  reduction."  The  following 
issues  were  also  addressed  by  the 
commenters. 

Not  supported  by  legislation.  Two 
commenters  stated  that  these  provisions 
were  not  supported  by  legislative 
history.  Both  commenters  stated  that 
compliance  with  the  plan  should  only  be 
based  on  expenditure  of  funds  on  the 
planned,  FNS  approved  activity. 

We  agree  with  this  concept  and  have 
written  the  final  rule  so  that  withdrawal 
of  the  investment  amount  is  the  result  of 
not  spending  the  funds  according  to  the 
FNS  approved  plan. 

Plan  is  void  if  money  not  spent  in 
accordance  with  agreement.  One 
commenter  stated  that  if  the  funds  are 
not  spent  as  approved  the  plan  would  be 
void,  the  State  would  not  have  to  pay 
FNS  any  unspent  money,  and  the 
amount  spent  on  the  activity  would  be 
applied  against  the  liabihty.  The  other 
commenter  stated  that  the  settlement 
would  be  null  and  void  and  the 
"*  *  *  parties  are  returned  to  the 
posture  of  contesting  the  penalty,  not 
that  the  State  automatically  must  pay 
the  penalty." 

The  Department  does  not  agree  with 
these  commenters.  Basically,  money  not 
spent  in  accordance  with  the  investment 
plan  or  its  approved  modifications  will 
not  have  been  used  in  accordance  with 
the  negotiated  settlement  of  the  QC 
liability.  Any  money  agreed  to  be  spent 
in  the  investment  plan,  but  not  spent, 
will  be  payable  to  the  Federal 
government,  or  used,  subject  to  FNS 
approval,  in  another  investment  plan. 
Once  the  settlement  incorporating  the 
investment  plan  is  agreed  to.  the  amount 
involved  in  that  settlement  can  no 
longer  be  contested,  even  if  the  State 
does  not  comply  with  the  investment 
plan  that  it  agreed  to. 

State  not  liable  for  outcome  of  plan. 
Two  commenters  stated  that  once  the 
plan  is  approved,  the  State  should  not 
be  held  liable  if  the  outcome  does  not 
fulfill  the  expectations. 

We  agree  and  in  the  final  rule  States 
will  not  be  penalized  if  the  goal  is  not 


met,  provided  that  the  State  spent  the 
money  as  agreed  to  under  the  plan. 

Nine  commenters  commented  on 
section  (A)  which  provided  for 
withdrawing  the  reduction  in  liability  if 
a  State  does  not  spend  the  funds  as 
specified.  One  commenter  stated  that  it 
agreed  with  the  provision.  The 
commenters  addressed  the  following 
additional  issues. 

Only  basis  for  withdrawal  is  not 
spending  the  money.  One  commenter 
stated  that  the  only  condition  placed  on 
the  waiver  of  the  error  liability  should 
be  based  on  the  expenditure  of  funds  on 
the  planned.  FNS  approved  activity.  If 
this  did  not  happen — "(T)hat  part  of  the 
plan  would  simply  be  void  and  the 
amount  spent  on  the  activity  would  be  ' 
applied  against  the  claim." 

This  section  has  been  rewritten  to 
provide  that  withdrawal  of  the 
investment  amount  will  be  based  on  not 
spending  the  money  according  to  the 
investment  plan. 

The  Department  has  reevaluated  the 
goal  of  the  investment  plans  based  on 
the  extensive  comments  that  were 
received.  As  a  result,  we  will  approve 
only  those  plans  which,  in  the  opinion  of 
FNS  have  a  likelihood  of  being 
successful  in  error  reduction.  We  will 
direct  our  efforts  to  the  plan  approval 
process  to  assure,  to  the  extent  possible, 
that  4he  plan  that  we  approve  will  meet 
this  goal.  In  evaluating  the  plans  we  will 
look  at  the  State  agencies'  previous 
experiences  with  error  reduction 
projects,  the  specified  goals,  similar 
efforts  tried  by  other  State  agencies,  and 
state  project  management  practices.  The 
expenditures  proposed  under  the  plan 
will  be  closely  monitored. 

Appeal  of  Settlement  Amounts  Used  in 
Investment  Plan 

The  preamble  to  the  proposed 
regulation  (page  49292)  stated  that  if  a 
State  agency  decides  to  submit  a 
proposal,  the  State  agency  would  be 
accepting  liability  for  the  amount  of  the 
claim  being  suspended  at  the  time  of  the 
Department's  approval. 

Four  commenters  objected  to  the 
provision.  They  characterized  the 
preamble  language  as  "admitting" 
liability.  One  commenter  provided  three 
reasons  for  objecting  to  the  admission  of 
liability.  Those  reasons  were:  (1)  A  state 
may  dispute  the  validity  of  a  penalty 
claim  but  be  willing  to  agree  to 
investment  in  reducing  its  error  rate,  or 
not  be  willing  to  spend  time  or  money 
challenging  the  claim;  (2)  a  state  that    . 
wishes  to  settle  part  of  its  claim  would 
be  unable  to  contest  the  balance  of  the 
claim;  and  (3)  admission  may  prejudice 
the  ability  of  a  state  to  contest  another 


Federal  Register  /  Vol.  57.  No.  16  /  Friday.  January  24.  1992  /  Rules  and  Regulationg  ?!ff?;7 


year's  liability,  based  on  similar 
circumstances. 

It  was  not  our  intent  to  force  a  State 
agency  to  "admit"  liability  in  order  to 
enter  into  an  agreement. 
Acknowledgement  by  the  State  agency 
of  this  liability  is  not  necessary  for  the 
State  agency  to  enter  into  an  investment 
plan.  Our  purpose  was  to  reinforce  the 
idea  that  we  view  the  establishment  of 
an  investment  plan  as  a  legal  settlement 
agreement  between  Federal  and  State 
governments.  As  such,  once  the  parties 
have  entered  into  the  agreement  as  to 
what  portion  of  the  liability  claim  will 
be  paid,  waived,  or  invested,  the  validity 
of  that  portion  of  the  claim  is  no  longer 
at  issue,  and  may  not  be  raised  again 
before  the  Department. 

Interest  Payments  on  Unpaid  Liabilities 

Sixteen  commenters  commented  on 
this  provision  of  section  (vi)  of  the 
proposed  rule  for  charging  interest  on 
the  unpaid  liability.  All  opposed  the 
provision.  Four  of  the  commenters 
stated  that  charging  interest  was  not 
supported  by  the  legislation.  Three  of 
the  commenters  opposed  paying  interest 
on  money  allocated  but  not  spent  on  a 
plan,  because  of  a  state's  efficiency. 
Five  commenters  stated  that  interest 
should  not  be  charged  If  a  state  has 
made  a  good  faith  effort  to  invest  in 
error  reduction  activities. 

Section  602  of  the  Hunger  Prevention 
Act  of  1988,  Public  Law  1(XM35, 
mandates  the  imposing  of  interest  on 
QC  claims,  and  in  part,  specifically 
requires  that  "If  the  State  agency 
appeals  such  claim  (in^vhole  or  in  part), 
the  interest  on  any  unpaid  portion  of  the 
claim  shiill  accrue  from  the  date  of  the 
decision  on  the  administrative  appeal, 
or  from  a  date  that  is  2  years  after  the 
date  the  bill  is  received,  whichever  is 
earlier,  until  the  date  the  unpaid  portion 
of  thtf  payment  is  received."  Settlement 
amoimts  spent  in  accordance  with  an 
investment  plan  will  not  accrue  interest. 
Good  faith  efforts  are  no  longer  an  issue, 
as  compliance  is  determined  as 
spending  the  settlement  amount  from 
the  investment  plan. 

No  Appeal  of  Decision  on  Suspension  of 
LiabUity 

Section  (iii)  adopts  bom  the  proposed 
rule  the  provision  that  the  Department's 
decision  to  suspend  all,  part,  or  none  of 
the  QC  liability  claim  is  Hnal  and  not 
appealable  within  the  Department.  None 
of  the  thirteen  commenters  supported 
this  provision.  The  commenters 
addressed  a  number  of  concerns.  As 
there  was  no  provision  fop  appeal. 
States  had  concerns  about  fairness  and 
consistency  in  evaluating  plans.  Three 
commenters  stated  that  FNS  should 


disclose  its  guidelines  and  criteria  for 
approval  of  plans. 

It  is  ovir  intent  to  be  fair  and 
consistent  in  our  application  of  the 
provisions  of  this  nile  while  taking  into 
account  the  individual  circumstances 
siuTounding  a  State's  investment  plan. 
FNS  has  established  guidelines  for 
approval  of  plans  in  ttie  rule.  All  plans 
must  fall  within  those  parameters.  All 
plans  will  be  evaluated  as  to  the  scope 
of  the  plan,  the  likely  effect  of  the  plan, 
and  the  ability  of  the  State  to  carry  out 
its  plan.  However,  the  nature  of  that 
evaluation  will  vary  based  on  the  plan 
and  the  State  agency.  We  expect  that 
the  plans  will  be  so  individualized  and 
so  State-specific  that  further 
development  of  approval  standards  will 
not  be  useful  or  desirable. 

Determination  to  withdraw  a 
reduction  in  liability  is  not  appealable. 
Seventeen  comments  were  received  on 
this  provision  of  section  (vi)  of  the 
proposed  rule  which  stated  that  the 
determination  to  withdraw  a  reduction 
is  not  appealable  within  the 
Department  Eleven  commenters  stated 
that  the  regulation  should  b%  rewritten 
to  provide  for  appeals.  Six  commenters 
suggested  that  guidelines  for 
withdrawing  the  reduction  be 
developed. 

We  have  retained  the  provision  in  the 
fmal  rule  to  not  allow  for  appeal  of  the 
Department's  determination.  The 
legislative  history  gives  sole  discretion 
to  the  Secretary  on  whether  to  reduce  a 
State's  liability.  In  addition,  we  have  not 
published  guidelines  in  the  rule  because 
we  think  that  each  setUement  will  be 
unique  and  that  limiting  negotiations 
with  guidelines  to  cover  all  situations 
would  be  counterproductive. 

Timeframes  for  entering  the 
agreement  The  proposed  regulation 
provided  that  a  state  agency  could  enter 
into  an  investment  plan  at  any  time 
during  the  QC  liability  claim  process. 
One  commenter  proposed  a  structured 
timeframe  for  the  investment  plans.  Two 
commenters  stated  that  States  should  be 
able  to  enter  into  the  plan  after  they 
have  exhausted  all  appeals.  Another 
commenter  stated  that  it  was  unlikely 
that  a  state  would  submit  a  plan  until  all 
appeals/negotiations  were  settied  and 
that  allowing  an  investment  plan  to  run 
concurrentiy  with  the  appeal  process 
would  "*  *  *  induce  the  state  agency  to 
develop  and  implement  timely 
corrective  action  initiatives  *  *  *." 

The  provisions  in  the  proposed  rule 
have  been  adopted  in  the  final  rule.  The 
purpose  of  that  provision  was  to  allow 
the  State  agencies  to  use  their  discretion 
in  determining  the  appropriate  time  to 
enter  into  an  investment  plan.  State 
agencies  may  propose  investment  plans 


at  any  time  during  the  QC  liability  claim 
process,  i.e.,  from  the  time  a  claim  is 
received  to  the  conclusion  of  judicial  . 
review.  The  provision  provides  the 
necessary  flexibility  to  be  responsive  to 
the  concerns  of  the  commenters. 

Dollar-for-dollar  offset.  Two 
commenters  objected  to  requiring  a  "> 
dollar-for-dollar  offset  of  the  liability. 
The  commenters  stated  that  the  States 
and  FNS  should  be  free  to  enter  into  an 
investment  plan  of  less  than  the  claimed 
penalty  amount. 

The  intent  of  the  proposed  and  final 
rule  is  that  in  reaching  the  setUement, 
the  State  agency  will  negotiate  how 
much  of  its  liability  that  it  is  willing  to 
invest  in  an  error  reduction  plan.  This 
could  be  less  than  the  full  amount  of  the 
liability.  The  language  of  the  proposed 
rule  has  been  adopted  as  written. 

Retroactive  Investment  Plans 

Three  commenters  suggested  that  the 
final  rule  be  written  to  provide  for 
retroactive  error  reduction  investment 
plans.  One  commenter  stated  that  the 
proposed  regulation  "*  *  *  negates  any 
possible  offset  benefits  for  activities 
back  to  the  FY  1986  effective  date. " 
Another  commenter  remarked  that 
States  which  have  already  fulfilled  the 
requiremmts  of  the  proposed  rules 
through  past  activities  should  be  entitled 
to  a  reduction  in  liabiHty. 

We  have  not  included  a  specific 
provision  for  retroactive  error  reduction 
investment  plans  in  the  final  regulation. 
We  believe  that  the  regulation  provides 
flexibility  in  regard  to  proven  error 
reduction  activities. 

Implementation 

As  mandated  in  the  Hunger 
Prevention  Act  of  1988,  (Pub.  L 100-435), 
the  provision  for  review  of  new  dollar 
investments  in  determining  whether  to 
waive  all  or  part  of  a  QC  hability  claim 
is  effective  for  liabilities  associated  with 
the  Fiscal  Year  1986  QC  review  period 
and  subsequent  fiscal  years.  State 
agencies  would  be  eligible  to  submit 
requests  for  such  waivers  for  Fiscal 
Year  1986  and  all  fiscal  years  thereafter. 
The  Department  may  consider  an 
investment  plan  that  includes  more  than 
one  year's  claim. 

List  of  Subjects 

7CFRPart272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7CFRPart27S 

Administrative  practice  and 
procedure.  Food  stamps,  Grant 
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'  pragran»-«odai  praywiu.  Reporting 
and  recocdkceping  niiiaivemeiitft. 

Aeeordfngiy,  7  CPR  parts  272  and  275 
are  amended  as  folloWs: 

t.  The  aa^Mrity  citation  for  parts  272 
land  275  cowtiniwi  to  read  as  fotlows: 

-  Authority:  7  U.S.C  20n-Z031. 

PART  m-fK.QUIRiaKBfT9  FOR 
PARTICPATINQ  STATE  AQENCIES 

2.  In  §  272.1.  ■  new  paragraph  (gM124) 
is  added  in  numerical  order  to  read  as 
foUotra: 


$273.1 


[g^  fmp/ementation.  •  •  » 

(124)  Amendment  No.  325.  The  quality 
control  changes  to  i  275.23  that  are 
made  by  Amendment  No.  325  shall  be 
implemented  effcctive  January  24. 1992. 

PART27S-PERFORMANCE 
REFORTINQ  STSTBi 


X  b  9  27&23.  ■  mem  paragvafih  (e)(10) 
is  adhded  to  read  as  fotiows: 

{2^123    Dstsf wMnlion ot Stata agsncy 


(e)  State  agfionies '  liabilities  for 
payment  error  rates,  *  •  * 

(10)  Suspension  and  waiver  of 
liabilities  for  investments  in  program 
management  activities.  In  connecfion 
with  the  settlement  of  all  or  a  portion  of 
a  QC  liability  for  FY  1986  and 
subsequent  QC  review  periods,  the 
Department  may  suspend  and 
subsequently  waive  all  or  part  of  a  State 
agency's  payment  error  rate  liability 
claim  based  on  the  State  agcacy's 
offsetting  investment  in  program 
management  activities  intended  to 
reduce  errors  measured  by  the  QC 
system.  A  State  agency  may  subiait  a 
request  to  the  Department  for  review  of 
planned  investments  in  program 
management  activities  intended  to 
reduce  error  rates  as  part  of  a  proposed 
settlement  of  all  or  a  portion  of  a  QC 
liability  at  any  time  during  the  QC 
liability  claim  process. 

(i]  The  State  agency's  investment  plan 
activity  or  activities  must  meet  the 
following  conditions  to  be  accepted  by 
the  Department: 

(A)  The  activity  or  activitiM  most  be 
directly  related  to  error  reduction  in  the 
ongoing  program,  with  specific 
objectives  regarding  tha  amount  of  error 
reduction;  and  type  of  errors  diat  wiD  be 
reduced.  The  coatt  e#  deaoiwtration. 
research,  or  evaluation  projects  under 
sections  17  (a)  through  (c)  of  the  Act  will 
not  be  accepted.  The  State  agency  may 


direct  the  investment  plan  to  a  specific 
project  area  or  implement  the  plan  ob  a 
statewide  basis,  fn  addition,  the 
Department  will  allow  an  investment 
plan  to  be  tested  in  a  limited  area,  as  a 
pilot  project,  if  the  Department 
determines  it  to  be  appropriate.  A 
request  by  the  State  agency  for  a  waiver 
of  existing  ndes  will  not  be  acceptable 
as  a  component  of  the  investment  plan. 
The  State  agency  must  submit  any 
waiver  request  throagh  the  normal 
channels  for  approval  and  receive 
approval  of  the  request  prior  to 
inchiding  the  waiver  in  the  investment 
plan.  Waivers  that  have  been  approved 
for  the  State  agency's  use  in  the  ongoing 
operation  of  the  program  may  continue 
to  be  used. 

(B)  The  program  management  activity 
must  represent  a  new  or  increased 
expenditure.  The  proposed  activity  must 
also  represent  an  addition  to  the 
minimum  program  administration 
required  by  law  for  State  agency 
administration  including  corrective 
action.  Therefore,  basic  training  of 
eligibility  workers  or  a  continuing 
corrective  action  from  a  Corrective 
Action  Plan  shall  not  be  acceptable.  The 
State  agency  may  include  a  previous 
initiative  in  its  plan;  however,  the  State 
agency  would  have  to  demonstrate  that 
the  initiative  is  entirely  funded  by  State 
money,  represents  an  increase  in 
spending  and  there  are  no  remaining 
Federal  funds  earmarked  for  die 
activity. 

(CI  Investment  activities  tnust  be 
funded  in  full  by  the  State  agency, 
without  any  matching  Federal  funds 
until  the  entire  investment  amount 
agreed  tots  spent.  Amounts  spent  in 
excess  of  the  settlement  amount 
included  in  the  plan  may  be  subject  to 
Federal  matching  funds. 

(ii)  The  request  shall  include: 

(A)  a  statement  of  the  amount  of 
money  dtat  is  a  qu^ty  control  liabBity 
claim  that  is  to  be  offiiet  by  investment 
in  program  improvements; 

(B)  a  detailed  description  of  the 
planned  program  management  activity; 

(C)  planned  expenditures,  inchiding 
time  schedule  and  anticipated  cost 
breakdown; 

(D)  anticipated  impact  of  the  activity, 
identifying  the  types  of  errors  expected 
to  be  affected: 

(E)  documentation  that  the  funds 
would  not  replace  expenditures  already 
earmarked  for  an  ongoing  effort;  and 

(F)  a  statement  that  the  expenditures 
are  not  simply  a  reallocation  of 
resources. 

piiy  The  State's  and  the  Department's 
agreement  to  settle  an,  part,  ornone  of 


the  QC  Kebflity  clahir  under  rtiis 
paragraph  is  final  and  not  subject  to 
further  appeal  within  the  Department. 
^An  agreement  to  settle  all  or  part  of  a 
State  agency's  QC  liability  claim  will 
result  in  suspension  of  the  claim  for  the 
specified  amount,  pending  the  State's 
satisfactory  completion  of  the  initiative 
ot  action  taken  by  the  Department  under 
the  provisieoftof  paragraph  (eKU>)(vi)  of 
this  section. 

(»v)  The  State  agency  shall  submit 
modifications  to  the  (Han  to  the 
Department  tor  approval,  prior  to 
implementation.  Expenditures  made 
prior  to  approval  by  the  Department 
may  not  be  used  in  offsetting  the 
liability. 

(v)  Each  State  agency  which  has  all  or 
part  of  a  claim  suspended  under  this 
provision  shall  submit  periodic 
documented  reports  according  to  a 
schedule  in  its  approved  investment 
plan.  At  a  minimum,  these  reports  shall 
contain: 

(A)  A  detailed  description  of  the 
expenditure  of  funds,  including  the 
source  of  funds  and  the  actual  goods 
and  services  parehased  or  rented  with 
the  funds; 

(B)  A  detailed  description  of  the 
actual  activity:  md 

(C)  An  explanation  of  the  activity's 
effect  on  errors,  inchiding  an 
explanation  of  any  discrepancy  between 
the  planned  effect  and  the  actual  effect. 

(vi)  Any  fimds  that  the  State  agency's 
reports  do  not  document  as  spent  as 
spedfied  in  the  investment  plan  may  be 
withdrawn  by  the  Department  from  the 
reduction  in  QC  liabiUty.  Before  the 
reduction  is  withdrawn,  the  State 
a^ncy  will  be  provuled  an  opp<»tunity 
to  provide  the  ndasing  documentation. 

(vii)  If  the  redoctioB  in  QC  liabilitj'  is 
withdrawn,  the  Department  shall  charge 
interest  on  the  funds  not  spent  according 
to  the  plan,  in  accordance  with  section 
602  of  the  Hunger  Prevention  Act  of 
1986,  which  amended  section  13(a)(1)  of 
the  Food  Staflq>  Act  af  1977. 

(viii)  The  Department's  determination 
to  withdraw  a  reduction  in  QC  liability 
i»  not  appealable  within  the 
Department. 

Dated  Jaauary  17. 1982. 

Betty  f o  Naban. 

Administrator.  Food  and  NtUritioa  Service. 

[FR  Doc  MMTR  PUed  1-23-02:  B:45  am] 
toonesno-ao-M  _ 
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Agricultural  Mariceting  Service 
7CFRPart907 

[Navel  Orange  Regulation  728  Amendment 
11 

Navel  Oranges  Grown  in  Ariiona  and 
Designated  Part  of  CalHomia 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  regulation  increases  the 
quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  maricets  during  the  period  from 
January  10  through  January  16. 1892. 
Consistent  with  program  objectives, 
such  action  is  needed  to  balance  the 
supplies  of  fresh  navel  oranges  wiUi  the 
demand  for  such  oranges  during  the 
period  specified.  This  action  was 
recommended  by  the  Navel  Orange 
Administrative  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  navel  orange 
marketing  order. 

EFFECnvE  date:  Regulation  728, 
Amendment  1  (7  CFR  part  907)  is 
effective  for  the  period  from  January  10 
through  January  16, 1992. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Christian  D.  Nissen,  Marketing 
SpeciaUst,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture,  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-1754. 
SUPPLEMENTARY  INRMIMATION:  This 

amendment  is  issued  under  Mariceting 
Order  No.  907  (7  CFR  part  907).  as 
amended,  regulating  the  handling  of 
navel  oranges  grown  in  Arizona  and 
designated  part  of  California.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  hereinafter  referred  to  as  the 
"Act." 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determbied  to  be  a 
"non-major"  nde. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultiu-al 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4,000  navel  orange 
producers  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agriculttiral  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  ^,500,000.  The 
majority  of  handlers  and  producers  of 
CaUfomia-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

The  California-Arizona  navel  orange 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  production  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  California.  The  largest  proportion 
of  navel  orange  production  is  located  in 
District  1,  Central  California,  which 
represented  about  79  percent  of  the  total 
production  in  1990-91.  District  2  is 
located  in  the  southern  coastal  area  of 
California  and  represented  almost  18 
percent  of  1990-91  production;  District  3 
is  the  desert  area  of  California  and 
Arizona,  and  it  represented  slightly  less 
than  3  percent;  and  District  4,  which 
represented  slightly  less  than  1  percent, 
is  northern  California.  The  Committee's 
revised  estimate  of  1991-92  production 
is  64,600  cars  (one  car  equals  1,000 
cartons  at  37.5  pounds  net  weight  each), 
as  compared  with  32,895  cars  dining  the 
1990-91  season. 

The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
ftesYi,  export,  and  processing  markets. 
The  domestic  fresh  (regulated)  market  is 
a  preferred  maricet  for  California- 
Arizona  navel  oranges  while  the  export 
maricet  continues  to  grow.  Tlie 
Committee  has  estimated  that  about  68 
percent  of  the  1991-92  crop  of  64,600 
cars  will  be  utilized  in  fresh  domestic 
channels  (43,650  cars),  with  the 
remainder  being  exported  fresh  (14 
percent),  processed  (16  percent),  or 
designated  for  other  uses  (2  percent). 
This  compares  with  the  1990-91  total  of 
16,675  cars  shipped  to  fresh  domestic 
markets,  about  51  percent  of  that  year's 
crop.  In  comparison  to  other  seasons, 
1990-91  production  was  low  because  of 
a  devastating  freeze  that  occurred 
during  December  1990. 


Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  907  are  intended  to  provide 
benefits  to  producers.  Producers  benefit 
from  increased  retiuns  and  improved 
market  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from 
regulating  shipping  levels  and  contribute 
to  a  more  stable  market.  The  intent  of 
regulation  is  to  achieve  a  more  even 
distribution  of  oranges  in  the  market 
throughout  the  marketing  season. 

Based  on  the  Committee's  mariceting 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the 
Department,  the  costs  of  implementing 
the  regulations  cue  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  navel  orange 
marketing  order  are  required  by  the 
Committee  from  handlers  of  navel 
oranges.  However,  handlers  in  turn  may 
require  individual  producers  to  utilize 
certain  reporting  and  recordkeeping 
practices  to  enable  handlers  to  carry  out 
their  functions.  Costs  incurred  by 
handlers  in  connection  with 
recordkeeping  and  reporting 
requirements  may  be  passed  on  to 
growers. 

Major  reasons  for  the  use  of  voltune 
regulations  under  this  marketing  order 
are  to  foster  market  stability  and 
enhance  producer  revenue.  Prices  for 
navel  oranges  tend  to  be  relatively 
inelastic  at  the  producer  level.  Thus, 
even  a  small  variation  in  shipments  can 
have  a  great  impact  on  prices  and 
producer  revenue.  Under  these 
circumstances,  strong  arguments  can  be 
advanced  as  to  the  benefits  of  regulation 
to  producers,  particularly  smaller 
producers. 

The  Committee  adopted  its  marketing 
policy  for  the  1991-92  season  on  June  25. 
1991.  The  Committee  reviewed  its 
marketing  policy  at  district  meetings  as 
follows:  Districts  1  and  4  on  September 
24, 1991,  in  Visalia,  California;  and 
District  2  and  3  on  October  1, 1991,  in 
Ontario,  California.  The  Committee 
subsequently  revised  its  marketing 
policy  at  a  meeting  on  October  15, 1991. 
The  mariceting  poUcy  discussed,  among 
other  things,  the  potential  use  of  volume 
and  size  regulations  for  the  ensuing 
season.  The  Committee  considered  the 
use  of  volume  regulation  for  the  season. 
This  mariceting  policy  is  available  fiom 
the  Committee  or  Mr.  Nissen.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  bi  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate. 
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The  CoouBittM  met  pvUidy  on 
Januaqr  M.  IMC.  ia  NeWiiafl.  Cattforaia. 
to  censider  the  eunoit  aad  pKMpeetfve 
conditMHM  of  anfff  ly  and  deemd  and 
receiBMend  itt  •  vete  of  S  Bwmbeffe 
voting  »  Cavor.  1  oppoting,.  and  2 
abstaining,  tket  tbe  eariy  matarity 
aUotnwal  for  Dialrict  2  be  sespended. 
and  thai  opea  novcncfit  be  ettablMied 
for  District  2  for  tbe  specified  period 
Several  Conunttee  ■ewbcH 
commented  tbat  tbey  beUeve  denwd  is 
improving.  Due  to  iaereased  demand 
and  poor  piddag  weather  i»  Distriet  1. 
District  2  would  be  akie  to  ship 
'^significantly  aaoce  firnit  thcui  tliey  bad 
requested  aa  eariy  OMtiirity  appbcatioos 
suboutted  to  the  Committae  last  wreck. 

The  Department  reviewed  the 
Committee's  recommendation  in  b^  of 
the  Committee's  projections  as  set  fortfi 
in  iU  19Mr-92  mark^ing  policy.  Tbe 
recomaeadatiaa  compare*  with  37.280 
cartons  allotted  to  District  2  oadet  eariy 
maturity  for  tbe  specified  peried.  Ite 
Departawnl  estaUishsd  votaoie 
regulation  in  the  aamuat  of  IJOOjOQO 
cartons  for  Districts  1  and  3v  and  cwly 
maturity  aUotflsents  for  Distri<:to  2  and  4 
(57  FR 1215). 

During  the  week  ending  en  January  9k 
1992,  shipaicnts  of  navel  oranges  to 
fresh  domestic  markets,  including 
Canada,  totaled  vaB7ja0O  cartons 
coBipared  with  400,000  cartons  shipped 
during  the  week  ending  on  January  10, 
1991.  Export  shipments  totaled  1&3>000 
cartons  compared  with  134j000  cartons 
shipped  dofiJBg  the  week  ending  on 
January  10, 1991.  Ptocassing  and  other 
uses  accounted  for  IfiljQOO  cartons 
compared  with  821j00e  cartons  shipped 
during  the  week  ending  on  January  10^ 
1901. 

Fresh  domestic  shipments  to- date  this 
season  totaled  10,808,000  cartons 
compared  with  IStSOSjOOO  cart<ms 
shipped  by  this  time  last  season.  Export 
shipments  total  ljB23jOOO  cartons 
compared  witbl.eoaoOOcaftOHS  shipped 
by  this  time  last  season.  Processing  and 
other  use  shipments  total  2.221.000 
cartons  compared  with  4,13fta0O  cartons 
shipped  by  this  time  last  season. 

For  the  week  ending  January  a.  1908. 
reguinted  shipments  of  navel  eraages  to 
the  besh  domestie  market  wet* 
IjOS-ljQOO  cartons  on  an  a<^tcdr 
allotment  of  954.000  cartoas  wWch 
resulted  in  net  noc  i  ihipmt  iits-  of  77  JOO 
cartons.  Rsgalalpd  gemaat  matotity 
shipments  far  the  cutrsnt  week  Qanuary 
10  through  fanuasy  19. 1902)  ate  . 
estimated  at  1.210i900  cartons  en  an 
adjusted  aUetment  of  lJ38jaaO  cmtens. 
Thus.  amtershipmnHs  of  23jB9»  cartens 


comU  be  carried  forwani  tarto  I 
ending  on  )annary  23. 1992. 

The  average  f^Ux  sfcippmg  point  price 
for  the  week  endiitg  on  )annajr9i  1992: 
was  I9i<^  per  carton  baaed  ma. 
reported  sales  vohnne  of  900(000 
cartons.  The  season  •vcrags  doJx 
shipping  pmot  price  to  date  is  flOL21  per 
carton.  The  average  f.o.b.  stepping  point 
prices  for  die  week  ending  on  January 
la  1991.  was  tl5JC  per  cartonr  the 
season  average  f.oJx  whipping  point 
price  at  this  lime  iael  year  waefi-M. 

According  to  tite  Naftonal  Agricuhrrai 
Statistics  Service,  the  1990-91  season 
average  fnsh  equivalent  on-tree  price 
for  California-Arizona  navel  oranges 
was  $7.75  per  carton,  119  percent  of  the 
season  average  parity  equivalent  price 
of  $B.K  per  carton. 

Based  apon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  tbe 
Department  the  1991-92  season  average 
fresh  on-tree  price  is  estfanated'StSBJS 
per  carton,  about  85  percent  of  the 
estimated  fresh  on-tree  parity  equivalent 
price  of  $7.44  per  carton. 

hicreasing  ttie  quantity  of  navel 
oranges  that  may  be  shipped  during  the 
period  from  January  10  through  January 
10. 1992.  would  be  consistent  with  the 
provisions  of  the  maiketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  nave!  oranges  to  market 

Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implemeittation  of 
this  volume  regulation^  the 
Admim'strator  of  the  AMS  has 
determined  that  this  Qnal  rule  will  not 
have  a  significant  economic  in^jact  on  a 
substantial  number  of  smaU  entities  and 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act 

A  proposed  rule  regarding  the 
implementation  of  volume  regulation 
and  a  proposed  shipping  schedule  for 
Califbrnia-Arizooa  navd  oranges  for  the 
1901-92  season  was  published  in  the 
September  3a  1991,  issue  of  the  Fsistal 
RegMa*  (5»FR  40432).  The  Department 
is  cturently  in  the  process  of  analysing 
comments  received  in  response  te  this 
proposal  and.  if  watranted  may  fineltze 
that  action  this  season.  However, 
issuance  of  diis  Baal  rule  implementing 
volume  regulation  for  the  regul^ory 
week  eodteg  on  January  19^  1992.  (foes 
not  cenatitete  a  final  dwisien  on  that 
proposal. 

Pursuant  to  5  LLSXI S53.  it  is  fivther 
found  and  determined  that  it  ie 
impracticaUe.  uoneoesaary.  aad 
contrary  t»  the  pebteiatsnat  to  give 


preliminary  noOce,  eipipe  in  1 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  tannfllckitt  time  between  the 
date  whenfarfbrmation  became 
available  upon  which  this  regulation  is 
based  and  die  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

fai  addition,  market  information 
needed  far  the  fenwdatien  of  the  basis 
for  this  action  was  not  availabie  ontit 
Janoary  14. 199Z.  and  this  actton  needs 
to  be  effective  for  the  regotatory  week 
which  ends  en  Jannery  16, 19^  Fnr^r, 
interested  persons  were  given  an 
opportonity  to  submit  information  and 
views  en  the  amended  regulation  at  an 
open  meeting,  and  handlers  were 
apprised  of  its  provisions  and  effective 
time.  Ft  is  necessary,  therefore,  in  order 
to  effectuate  the  declared  purposes  of 
the  Act  to  make  diis  regulatory 
provision  effective  as  specified. 

List  of  Subjects  u  7  CFR  Part  997 

Marketing  agreements.  Oranges, 
Reporting  and  recordlceeping 

requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  907  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  a*  foUowsr 

Authority:  Sees.  1^19,  «StBt  31,  as 
amended:  7  U&C  I 


Z  Section  907.1028  (57  PR  1215}  is 
revised  to  read  as  follows: 

Nota:  This  sectian  wiU  aot  appear  in  the 
Cods  of  Federal  Bepiiations. 


§907.1039   NmrilOrMfelleguMton729i 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  pesiod  from  January 
10  through  January  16, 1992,  is 
estaUished  as  follows: 

(a)  District  1: 1.232,660  cartons; 

(b>  District  2:  anliniited  cartmnc 

(c)  District  3: 67.340  cartons; 

(d)  Disbicf  4;  ltl,28Z  cartons. 
Dated:  (Bmuury  15. 1892. 

Robert  O.  Kean^, 

Deputf  Director,  Fnit  ami  Vegttubh- 

Division. 

[FR  Doc  8Z-17«>  Rlid1r2>«l;M»ai^ 
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7CFRPart1710 

RmOS72-AA43 

Borrower  EligibUtty  for  DIffarant  Typaa 
of  Loana 

AOEMCV:  Rural  Electrirication 
Administration,  USDA. 
action:  Final  rule. 

SUMMARV:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  7 
CFR  part  1710.  General  and  Pre-loan 
Policies  and  Procedures  Common  to 
Insured  and  Guaranteed  Electric  Loans 
by  adding  a  new  9  1710.102,  Borrower 
Eligibility  for  Different  Types  of  Loans. 
This  new  section  sets  forth  REA  policies 
for  detennining  whidi  borrowers  are 
eligible  for  tihe  different  types  of  REA 
financial  assistance.  This  regulation 
updates  and  clarifies  REA  policies  for 
determining  borrower  eligibility  for 
different  types  of  financial  assistance. 
EFFECTIVE  DATE:  This  rule  is  effective 
-  February  24, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  W.  Bennett,  Deputy  Assistant 
Administrator-Electric,  U.S.  Department 
of  Agriculture,  Rural  Electrification  . 
Administration,  room  4048-S.  14th  and 
Independence  Avenue,  SW., 
Washington.  DC  20290-1500,  Telephone: 
(202)720-9547. 

SUFPLEMENTANV  INFORMATION: 

Executiva  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  dassified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Regulatmy  FlexilHHty  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U<S.C.  601  et  seq.).  Most  borrowers  of 
REA  loans  do  not  meet  the  requirements 
for  small  entities. 

National  BnviitMimeBtal  Policy  Ad 
Certificatioo 

Hie  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  envirooment  as  defined  by  tlie 
National  Environmental  Policy  Act  of 
1960  (42  U,S.C  4321  et  seq.).  Hwrefota. 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment 


Catalog  of  Fadaral  Doaiefltk  Aasbtaaoe 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Proems  under 
Na  lOSSa  Rural  Electrification  Loans 
and  Loan  Guarantees.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Oi^ice.  Washington.  DC  20402. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372. 
Intergovernmental  Consultation.  A 
Notice  of  Final  rule  entitled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  REA  electric  loans  and  loan 
guarantees  from  coverage  under  this 
Order. 

Informatioa  CoDection  and 
Recordkeepiiig  Requirements 

This  final  rule  contains  no  information 
collection  or  recordkeeping  provisions 
requiring  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Background 

On  February  2a  1991,  REA  published 
a  proposed  rule  at  56  FR  0912  proposing 
to  amend  7  CFR  chapter  XVII  by  adding 
part  1710,  General  and  Pre-loan  Policies 
and  Procedures  Common  to  Insured  and 
Guaranteed  Electric  Loans.  The 
proposed  rule  consisted  of  subpart  A. 
General,  i  1710Z  Definitions  and  Rules 
of  Construction,  and  subpart  C  Loan 
Purposes  and  Basic  Policies.  { 17iai02. 
Borrower  Eligibility  for  Different  Types 
of  Loans.  Tlie  remainder  of  7  CFR  part 
1710.  subparts  A  through  H.  was 
published  as  a  proposed  rule  at  56  FR 
8234  on  February  27, 1991. 

While  the  two  rules  are  related,  this 
final  rule  is  limited  in  scope,  consisting 
of  only  S  1710.102,  f^ch  sets  forth  REA 
policies  for  determining  which 
borrowers  are  eligible  for  the  different 
types  of  REA  financial  assistance.  The 
definitions  section  contained  in  the 
proposed  form  of  this  rule  has  been 
deleted  since  the  same  definitions 
section,  with  some  revisions  ma^  in 
response  to  public  coaun0nts,  has 
recently  been  issued  in  final  form  as 
S  1710.2  in  7  CFR  port  17ia  subparts  A 
through  H. 

Two  other  related  rules,  7  CFR  part 
1712,  Pre-loan  Policies  and  Procedures 
for  Guaranteed  Electric  Loans,  subpart 
B,  section  314  Loan  GuaranteM-Private 
Sector,  and  7  CFR  part  1719,  Poal-loan 
Policies  and  Procediu«s  for  Guaranteed 
Electric  Loons,  subpart  B,  section  314 
Loan  Guarantees-Private  Sector,  wrere 


published  as  intarim  final  rutts.  writh 
request  for  coounents.  at  86  FR  42460  on 
August  27. 1901.  These  rales  set  forth 
policies,  procedures  and  requirements 
for  the  execution  and  administraHon  of 
loan  guarantees  authorixed  by  section 
314  of  the  Rural  Electrification  Act  of 
1936  (7  U.S.a  met  seq.). 

Since  publication  of  proposed 
6  1710.102,  the  fiscal  year  1902 
Appropriations  Act  fbr  the  Department 
of  Agriculture  has  been  enacted  That 
Act  prohibits  REA  from  implementing  a 
needs-based  method  for  allocating 
insured  funds  in  fiscal  year  1992. 
Therefore,  those  provisions  of  the 
proposed  rule  dealing  with  needs-based 
allocation  of  insured  loans,  basically 
proposed  paragraphs  (e)  throu^  (i), 
have  been  deleted  This  final  rule 
retains  only  those  provisions  relating  to 
general  policy  as  to  which  borrowers 
qualify  for  the  different  types  of  REA 
loans  and  loan  guarantees. 

The  Appropriations  Act  did  not 
amend  the  authority  in  section  314  of  the 
REA  Act  of  90  percent  private-sector 
loan  guarantees.  Therefore,  the 
applicable  rules,  subparts  A  and  B  of  7 
CFR  parts  1712  and  1719,  remain  in 
force. 

Comments 

Comments  were  received  from  a  total 
of  324  commenters,  including  270 
borrowers,  the  National  Rural  Electric 
Cooperative  Association  (NRECA),  14 
state  borrower  associations,  and  30 
others,  including  several  members  of 
Congress.  The  vast  majority  of 
comments  related  to  the  proposed 
needs-based  method  for  allocaUngr 
insured  loan  funds  and  section  314 
guarantees,  and  the  criteria  and 
weighting  system  for  detennining  need. 

Several  comments  were  received  on 
the  provisions  retained  in  the  final  rule. 
One  commenter  asked  whether  the  rule 
proposes  a  change  in  existing  REA 
policy  on  requirements  and  qualification 
criteria  for  supplemental  financing.  It 
does  not  Those  requirements  were  set 
forth  in  7  CFR  ITiaiia 

One  commenter  recommended  that 
the  factors  be  specified  which  the 
Administrator  will  use  in  determining 
fmancial  hardship  with  respect  to 
waiving  requirements  for  supplemental 
financing.  REA  believes  tiiat  it  is 
important  that  the  Administrator 
continue  to  have  flexibUity  in 
deternuning  whether  or  not  to  waive 
requirements  for  supplemental 
financing.  Such  flexibility  has  worked 
well  in  the  past  without  any  complaint 
from  borrowers.  Howevar.  REA  is 
devebptaig  a  now  proposed  section  to  be 
added  to  7  CFR  1710  diet  will  set  forth 
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the  factors  that  the  Administrator  will 
consider  in  determining  whether  a 
borrower  is  experiencing  financial 
hardship. 

It  was  also  suggested  that  specific 
procedures  be  established  for  borrowers 
to  request  a  waiver  of  the  supplemental 
financing  requirements.  Paragraph  (a)  of 
S  1710.102  has  been  modified  to  make  it 
clear  that  consideration  of  a  waiver  of 
the  supplemental  financing  requirements 
will  be  initiated  at  the  request  of  a 
borrower. 

List  of  Subjects  in  7  CFR  Part  1710 

Administrative  practice  and 
procedure.  Electric  power.  Electric 
utilities.  Guaranteed  loan  program. 
Insured  loan  program.  Loan  programs — 
energy.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  given  in  the  preamble, 
7  CFR  part  1710  is  amended  as  follows: 

PART  1710-GENERAL  AND  PRE- 
LOAN  POUCIES  AND  PROCEDURES 
COMMON  TO  INSURED  AND 
GUARANTEED  ELECTRIC  LOANS 

1.  The  authority  citation  for  7  CPU 
part  1710  continues  to  read  as  follows: 

Authority:  7  U.S.C.  901-950(b);  Pub.  L  9»- 
S91. 100  Stat.  3341.  3341-16;  Delegation  of 
Authority  by  the  Secretary  of  Agriculture,  7 
CFR  2.23;  Delegation  of  Authority  by  the 
Under  Secretary  for  Small  Community  and 
Rural  Development,  /  CFR  2.72. 

2.  The  text  of  i  1710.102  is  added  to 
read  as  follows: 


Subpart  C— Loan  Purposes  and  Basic 
Policies 

S  1710.102    Borrower  tttgtMUty  for 
different  types  of  loans. 

(a)  Insured  loans  under  section  305. 
Insured  loans  are  normally  reserved  for 
the  flnancing  of  distribution  and 
subtransmission  facilities  of  both 
distribution  and  power  supply 
borrowers.  In  accordance  with 

§  1710.110,  except  in  cases  of  financial 
hardship,  as  determined  by  the 
Administrator,  an  applicant  for  an 
insured  loan  must  obtain  a  portion  of  the 
total  debt  financing  required  for  a 
proposed  project  by  means  of  a 
supplemental  loan  from  another  lender 
without  an  REA  guarantee.  A  borrower 
may  request  that  the  Administrator 
review  its  situation  to  determine 
whether  it  qualifies  as  a  financial 
hardship  case. 

(b)  One  hundred  percent  loan 
guarantees  under  section  306.  Both 
distribution  and  power  supply 
borrowers  are  eligible  for  100  percent 
loan  guarantees  under  section  306  of  the 


RE  Act  for  any  or  all  of  the  purposes  set 
forth  in  §  1710.106.  (See  7  CFR  part 
1712.)  These  guarantees  are  normally 
used  to  finance  bulk  transmission  and 
generation  facilities,  but  they  may  also 
be  used  to  fmance  distribution  and 
subtransmission  facilities.  If  a  borrower 
applies  for  a  section  306  loan  guarantee 
to  finance  all  or  a  portion  of  distribution 
and  subtransmission  facilities,  such 
request  will  not  affect  the  borrower's 
eligibility  for  an  insured  loan  to  finance 
any  remaining  portion  of  said  facilities 
or  for  any  future  insured  loan  to  fmance 
other  distribution  or  subtransmission 
facilities.  A  section  306  loan  guarantee, 
however,  may  not  be  used  to  guarantee 
a  supplemental  loan  required  by 
§  1710.110. 

(c)  One  hundred  percent  loan 
guarantees  under  section  306A.  Under 
section  306A  of  the  RE  Act.  both 
distribution  and  power  supply 
borrowers  are  eligible  under  certain 
conditions  to  use  an  existing  section  306 
guarantee  to  refinance  advances  made 
on  or  before  July  2, 1986  from  a  loan 
made  by  the  Federal  Financing  Bank. 
(See  7  CFR  part  1786.) 

(d)  Ninety  percent  guarantees  of 
private-sector  loans  under  section  §14. 
Both  distribution  and  power  supply 
borrowers  are  eligible  under  section  314 
of  the  RE  Act  to  receive  from  REA  a  90 
percent  guarantee  of  a  loan  made  by  a 
private  lender  for  any  or  all  of  the 
purposes  set  forth  in  5  1710.106.  (See  7 
CFR  part  1712.)  In  allocating  fiscal  year 
authority  for  section  314  guarantees, 
priority  will  be  given  to  financing  of 
distribution  and  subtransmission 
facilities  if  section  314  guarantees  are 
required  to  be  offered  to  borrowers  as  a 
result  of  a  reduction  in  insured  loan 
funding  pursiiant  to  section  314  of  the 
RE  Act.  A  section  314  guarantee  may  not 
be  used  to  guarantee  a  supplemental 
loan  required  by  §  1710.110. 

(e)  Ninety  percent  guarantees  of 
private-sector  loans  under  section  311. 
Under  section  311  of  the  RE  Act,  both 
distribution  and  power  supply 
borrowers  in  the  state  of  Alaska  are 
eligible  under  certain  conditions  to 
obtain  from  REA  a  90  percent  guarantee 
of  a  private-sector  loan  to  refinance 
their  Federal  Financing  Bank  loans.  (See 
7  CFR  part  1786.) 

Dated:  December  17. 1991. 

R.R.  Vautour. 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

(FR  Doc.  92-1513  Filed  1-23-92;  8:45  am] 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  932  and  941 

(92-l«l 

Operations  of  the  Office  of  Finance 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Interim  flnal  rule,  with  request 

for  comments. 

summary:  The  Federal  Housing  Finance 
Board  ("Finance  Board")  is  removing 
selected  sections  from  part  932  and 
adopting  a  new  part  941  that  will  revise 
the  regulations  establishing,  and 
governing  the  duties  of,  the  Office  of 
Finance,  a  joint  office  of  the  Federal 
Home  Loan  Bank  System,  to  reflect  the 
changes  in  the  activities  of  the  Office  of 
Finance  as  well  as  to  implement  a 
restructuring  of  the  management 
organization  of  the  Office  of  Finance  in 
order  to  improve  the  administration  of 
its  functions. 

DATES:  This  rule  is  effective  January  24, 
1992.  Comments  must  be  submitted  by 
February  24, 1992. 

ADDRESSES:  Mail  comments  to  Elaine  L 
Baker,  Executive  Secretary,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW..  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  D.  Sheehan.  Assistant  Director, 
Financial  Division,  District  Banks 
Directorate,  (202)  408-2870,  or  Charies 
Szlenker,  Attorney,  Office  of  General 
Counsel.  (202)  408-2554,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW..  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Office  of  Finance  of  the  Federal 
Home  Loan  Bank  System  ("FHLBank 
System")  was  created  in  1972  by 
regulation  of  the  former  Federal  Home 
Loan  Bank  Board  ("FHLBB").  See  37  FR 
16864  (Aug.  22, 1972).  It  replaced  the 
Office  of  the  Fiscal  Agent  of  the 
FHLBanks,  which  had  been  organized  in 
the  1930's,  shortly  after  the 
establishment  of  the  FHLBanks,  by  the 
FHLBB  under  the  Federal  Home  Loan 
Bank  Act.  Tlie  creation  of  a  Fiscal  Agent 
of  the  FHLBanks  facilitated  the  Federal 
Home  Loan  Bank  Act's  mandate  that  the 
FHLBB  "issue"  the  FHLBank 
consolidated  debentures,  bonds  or  notes 
("FHLBank  consolidated  obligations"). 
See  12  U.S.C.  1431  (b)  and  (c)  (Supp.  I 
1989).  Although  the  FHLBank 
consolidated  obligations  were  issued  by 
the  FHLBB.  they  were  obligations  of  the 
FHLBank  System,  not  the  FHLBB  or  the 
Federal  government.  See  id.  at  1435. 


11.  Overviev 
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Accordingly,  the  Fiscal  Agent  issued  the 
FHLBank  consolidated  obligations 
under  authority  delegated  by  the  FHLBa 
but  serviced  the  obligations  as  the  agent 
of  the  FHLBanks. 

In  1972,  the  PHLBB  expanded  the  role 
of  the  Office  of  Fiscal  Agent  to  indude 
the  purchase  of  investment  securities  on 
behalf  of  the  FHLBanks  and  to  perform 
other  miscellaneous  financial  functions 
for  the  FHLBanks  as  well  as  for  the 
former  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLICT)  and 
the  Federal  Home  Loan  Mortgage 
Corporation  ("Freddie  Mac").  In 
addition,  the  FHLTO  required  the  Office 
of  Finance  to  monitor  FHLBank 
compliance  with  certain  statutory  or 
regulatory  requirements  and  make 
reports  of  such  compliance  to  the 
FHLBE  With  this  broader  responsibility 
came  an  internal  reoiganization  and  a 
new  name,  the  Office  of  Finance. 

Significant  changes  since  1972  have 
occurred  to  the  FHLBank  System.  The 
FHLBanks  no  longer  use  the  Office  of 
Finance  in  order  to  perform  investmmt 
services  on  their  behalf.  Both  FSUC  and 
the  FHLBB  have  been  dissolved  by  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989.  Pub.  L  No. 
101-73, 103  Stat.  183-553  (1989).  The 
Finance  Board  has  replaced  the  former 
FHLBB  as  regulator  of  the  FHLBank 
System.  Moreover,  the  Finance  Board 
has  assumed  direct  responsibility  for 
monitoring  the  FHLBaiUcs'  compliance 
with  statutory,  regulatory  or  policy 
requirements.  These  chauges  have 
effectively  reduced  the  duties  of  the 
Oflfce  of  Finance,  although  it  continues 
to  perform  certain  functions  on  behalf  of 
the  Financing  Corporation  and  the 
Resolution  Funding  Corporation. 

This  interim  final  rule  revises  the 
regulations  governing  the  Office  of 
Finance  and  its  duties  to  reflect  the 
aforementioned  changes  in  the  activities 
of  the  Office  of  Finance  as  well  as  to 
implement  a  restructiiring  of  the  Office 
of  Finance  in  order  to  improve  its 
administration. 

11.  Overview  of  Regulation 

A.  Summary  of  Changes 

This  regulation  reoiganizes  the 
management  structure  of  the  Office  of 
Finance  by  establishing  a  new  three 
member  administrative  body,  called  the 
Office  of  Finance  Board  of  Directors 
("OF  Board  of  Directors"),  responsible 
for  the  operations  and  management  of 
the  Office  of  Finance.  The 
administrative  powers  previously 
granted  the  Director  of  the  Office  of 
Finance  are  now  to  be  vested  in  the  OF 
Board  of  Directors. 


The  Office  of  Finance  will  continue  as 
a  joint  offibe  of  the  FHLBanks.  organized 
pursuant  to  section  2B(b)(2)  of  die  Bank 
Act  (12  U.S.C  1422b(b)(2)  (Supp.  1 1989)). 
and  will  continue  to  issue  FHLBank 
consolidated  obligations  on  behalf  of  the 
Finance  Board.  The  Office  of  Finance 
will  also  continue  {o  be  responsible  for 
principal  and  interest  payments  on  the 
consolidated  obligations  on  behalf  of  the 
FHLBanks.  The  references  to  functions 
no  longer  performed  by  the  Office  of 
Finance  have  been  removed  as  obsolete. 

B.  Effect  of  Changes 

Under  the  new  structure,  the 
responsibility  for  issuing  and  servicing 
FHLBank  consolidated  obligations,  is 
delegated  to  the  OF  Board  of  Directors. 
That  entity,  in  turn,  will  appoint  the  ' 
Director  of  the  Office  of  Finance,  subject 
to  Finance  Board  approval,  and  sub- 
delegate  to  the  Director  the  duties  of  the 
Fiscal  Agent  of  the  FHLBanks.  The  OF 
Board  of  Directors,  in  its  discretion,  may 
delegate  other  duties  to  the  Director. 

Under  this  new  structure,  the  Director 
of  the  Office  of  Finance  will  be  directly 
accountable  to  the  OF  Board  of 
Directors  for  Office  of  Finance 
administration.  The  Director  is  retained 
as  the  managing  officer  of  the  Office  of 
Finance,  responsible  for  day-to-day 
operations. 

The  Finance  Board  will  continue  to 
exercise  oversight  over  the  OF  Board  of 
Directors  and  the  Office  of  Finance. 
Both  will  be  subject  to  the  rules, 
regulations  and  policies  as  may  be 
established  from  time  to  time  by  the 
Finance  Board  pursuant  to  section  2B  of 
the  Bank  Act  (12  U.S.C.  1422b). 

C.  Purpose  of  Changes 

The  purpose  of  these  regulations  is  to 
achieve  an  internal  reorganization  of  the 
management  structure  of  the  Office  of 
Finance.  The  Fmance  Board  does  not 
intend  to  abolish  the  current  Office  of 
Finance  or  re-create  or  re-charter  it  by 
these  regulations.  Neither  does  the 
Finance  Board  intend  to  alter  any  duties 
or  responsibilities  of  the  Office  of 
Finance  regarding  outstanding  FHLBank 
consolidated  obligations,  or  any  rights  of 
the  holders  of  those  obligations. 

The  Finance  Board  desires  to  improve 
the  management  control  and 
accountability  over  Office  of  Finance 
activities  by  focusing  the  lines  of 
authority  and  chain  of  command  over 
the  Office  of  Finance.  The  ultimate 
purpose  herein  is  to  promote  cost 
savings  ha  niLBank  System  activities 
by  providing  for  mora  economic  and 
effkdent  Office  of  Finance  operations. 


Administrative  Procedure  Act 

The  Finance  Board  is  adopting  these 
regulations  as  an  interim  final  rule, 
effective  immediately.  However,  it  is 
incorporating  a  30-day  comment  period. 
The  Administrative  Procedure  Act 
("APA")  requires  executive  agencies  to 
publish  a  substantive  rule  in  the  Federal 
Register  not  less  dian  30  days  prim  to  its 
effective  date.  5  U.S.C  553(b)  (1988).  The 
APA  provides  an  exception  to  the  30- 
day  publication  requirement  whenever 
the  agency  finds  "good  cause"  therefor 
and  publishes  such  finding  with  the  rule. 
Id  at  553  (b)(3)(B)  ft  (d). 

The  Finance  Board  finds  such^ood 
cause  in  this  case.  The  courts  have 
found  that  the  underlying  purpose  of  the 
notice  requirements  for  rulemaking  in 
the  APA  is  to  allow  members  of  the 
general  public  who  will  be  affected  by  a 
new  rule,  a  reasonable  time  to  prepare 
for  the  effective  date  of  the  rule  and  the 
consequences  of  the  new  rule.  The  issue 
of  whether  "good  cause"  exists  to  waive 
the  notice  requirement  is  decided  by 
weighing  the  need  to  quickly  implement 
a  new  rule  against  any  hardship  to 
members  of  the  public  affected  by  it 
Nance  \.£PA.  645  F.2d  701. 708  (9th  Cir. 
1981)  cerL  denied.  454  U.S.  1081  (1981). 

This  rule  deals  with  the  internal 
management  oiganizatioa  of  the 
FHLBank  System.  Acco^ingly.  it  will 
not  directly  result  in  any  additional 
burden  to,  or  otherwise  effect,  any 
member  of  the  public  outside  the 
FHLBank  System.  However,  the  rule  will 
make  changes  to  the  administration  of 
the  Office  of  Finance  which  the  Finance 
Board  has  determined  should  be 
implemented  immediately.  The  Finance 
Board  therefore  concludes  that  the  facts 
weigh  in  favor  of  waiving  the  notice 
period.  Cf  id.  at  708. 

The  Finance  Board  may  promulgate 
this  rule  without  the  notice  period 
required  by  the  APA  as  the  record 
shows  that  the  interests  of  both  the 
FHLBank  System  and  holders  of  its 
consolidated  obligations  are  served  by 
improving  Office  of  Finance  operations. 
See  Texaco.  Inc.  v.  FEA.  531  F.2d  1071, 
1082  (Temp.  Emer.  Ct.  App.  1976)  cert 
denied.  428  U.S.  041  (1976). 

Although  these  regulations  will  be 
effective  immediately,  the  Finance 
Board  recognizes  the  importance,  value 
and  benefit  of  public  comment  and  input 
on  FHLBank  operations.  Accordingly,  it 
has  provided  for  a  30-day  comment 
period  from  the  date  of  publication  of 
these  regulations.  The  comments 
received  during  this  80-day  period  may 
result  in  revisions  to  these  regulations 
after  dieir  effective  date. 
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Regulatory  Flexibility  Act  I 

In  accordance  with  section  605(b)  of 
title  5,  United  States  Code,  the  Finance 
Board  hereby  certifies  that  these  interim 
final  regulations  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  Finance 
Board  finds  that  these  regulations  deal 
strictly  with  the  internal  structure  and 
operations  of  the  FHLBank  System. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  necessary. 

List  of  Subjects 

12  CFR  Part  932 

Federal  home  loan  banka^ 

12  CFR  Part  941 

Organization  and  functions 
(goverrmient  agencies). 

Accordingly,  the  Finance  Board 
hereby  amends  its  general  regulations, 
at  chapter  IX,  title  12,  Code  of  Federal 
Regulations,  as  follows: 

1.  The  authority  section  for  part  932 
continues  to  read  in  its  current  form. 

§§  932.55, 932J6  and  932.57    [Removed] 

2.  SecHons  932.55,  932.56  and  932.57 
are  removed. 

3.  A  new  part  941  is  added  to  read  as 
follows: 

PART  941— OPERATKNIS  OF  THE 
OFFICE  OF  RNANCE 

541.1  Definitions. 

941.2  General. 

941.3  Federal  Housing  Finance  Board 
overaight  1 

941.4  Office  of  Finance.         ' 
Functions  of  the  Office  of  Finance. 
Director  of  tile  Office  of  Finance. 
Office  of  Finance  Board  of  Directors. 
Powers  of  the  Office  of  Finance  Board 

of  Directors. 

941.9  Duties  of  the  Office  of  Finance  Board 
of  Directory. 

941.10  Meetings  of  the  Office  of  Finance 
Board  of  Directors. 

941.11  Budget  funding  and  expenses. 

941.12  Savings  clause. 
Authority:  Sec  2a  103  Stat.  414,  as 

amended  (12  U.S.C.  1422b);  sec.  11, 47  StaL 
733,  as  amended  (12  U.S.a  1431). 


941.5 
941.6 
941.7 
941.8 


SM1.1 

In  this  part  the  following  terms  mean: 

Bank.  A  Federal  Home  Loan  Bank. 

Bank  Act  The  Federal  Home  Loan 
Bank  Act. 

Bank  System.  The  Federal  Home  Loan 
Bank  System,  consisting  of  the  twelve 
Federal  Home  Loan  Banks  and  including 
the  Office  of  Finance  as  a  joint  office  of 
the  Federal  Home  Loan  Banks. 

Chair.  The  Chairperson  of  the  Office 
of  Finance  Board  of  Directors. 

Consolidated  obJigation.  A  Federal 
Home  Loan  Bank  consolidated 
debenture,  bond  or  note  issued  under 


authority  of  section  11  of  the  Federal 
Home  Loan  Bank  Act,  as  amended  (12 
U.S.C.  1431). 

Director.  The  Director  of  the  Office  of 
Finance. 

Finance  Board.  The  Federal  Housing 
Finance  Board. 

OF  Board  of  Directors.  The  three 
member  administrative  body 
responsible  for  management  of  the 
Office  of  Finance. 

§941.2    GwMrai. 

This  part  reorganizes  the  Office  of 
Finance,  a  joint  office  of  the  Bank 
System,  establishes  the  OF  Board  of 
Directors  as  the  body  responsible  for  the 
management  and  operations  of  the 
Office  of  Finance,  and  defines  their 
respective  duties  and  responsibilities. 

S  941.3    Ftdsral  Housing  Finance  Board 
ovrslgtit 

(a)  Section  12(a)  of  the  Bank  Act  (12 
U.S.C.  1432(a])  provides  that  all 
activities  of  a  Bank  are  subject  to  the 
approval  of  the  Finance  Board.  The 
Finance  Board  retains  the  same 
oversight  authority  over  the  Office  of 
Finance  and  the  OF  Board  of  Directors 
as  it  has  over  a  Bank  and  its  respective 
board  of  directors. 

(b)  Pursuant  to  section  20  of  the  Bank 
Act  (12  U.S.C.  1440),  the  Finance  Board 
shall  audit  and  examine  the  Office  of 
Finance,  the  OF  Board  of  Directors  and 
the  Office  of  Finance  Operations 
Imprest  Fund. 

§941.4    Offic*  of  FInanc*. 

(a)  Establishment.  An  Office^f 
Finance  is  hereby  established  which 
shall  have  the  responsibilities,  duties 
and  functions  described  herein. 

(b)  Status.  The  Office  of  Finance  is 
recognized  as  a  joint  office  of  the  Bank 
System. 

(c)  Mission.  The  Office  of  Finance 
shaU: 

(1)  Issue  the  consolidated  obligations 
pursuant  to  section  11  of  the  Bai^  Act. 
as  amended  (12  U.S.C.  1431); 

(2)  Perform  all  other  necessary  and 
proper  functions  in  relation  to  the 
consoUdated  obligations,  as  fiscal  agent 
on  behalf  of  the  Banks;  and 

(3)  Undertake  any  other  activities 
expressly  approved  by  the  Finance 
Board. 

§941.5   FunctkMis of  thsOfflcs of  Finance. 

Subject  to  limitations  set  by  the  OF 
Board  of  Directors,  the  Office  of  Finance 
shall  have  the  following  duties  and 
functions: 

(a)  Conduct  all  negotiations  relating  to 
the  public  or  private  offering  and  sale  of 
consolidated  obligations,  and  perform 
such  other  related  functions  as  may  be 


authorized  by  resolution  of  the  Finance 
Board; 

(b)  Perform  such  functions  forihe 
Financing  Corporation  and/or  the 
Resolution  Funding  Corporation,  on 
behalf  of  the  Banks,  as  may  be 
requested  by  each  such  entity;  and 

(c)  Make  timely  payments  on  behalf  of 
the  Banks  of  principal  and  interest  due 
on  all  consolidated  obligations  issued 
pursuant  hereto. 

§941.6    DIractor  Of  tiM  Office  Of  nnance. 

(a)  The  Office  of  Finance  shall  be 
headed  by  a  Director  who  shall  be 
responsible  for  the  overall  daily 
management  of  the  Office  of  Finance 
functions  and  organization,  including: 

(1)  Implementation  of  the  OF  Board  of 
Directors'  plans  and  policies  for  the 
administration  of  the  Office  of  Finance; 

(2)  Organization  and  development  of 
the  personnel  structure  of  the  Office  of 
Finance; 

(3)  Employment  and  management  of 
personnel; 

(4)  Preparation  of  the  budget  for 
presentation  to  the  OF  Board  of 
Directors  pursuant  to  §  941.11;  and 

(5)  Performance  of  any  duty  assigned 
by  the  OF  Board  of  Directors,  including 
providing  it  any  records,  reports  or  other 
data  in  the  possession  of  the  Office  of 
Finance  whenever  requested  to  do  so. 

(b)  The  Director  shall  perform  the 
duties  described  herein  and  the 
functions  of  the  Office  of  Finance 
subject  to  the  policies  adopted  by  the 
OF  Board  of  Directors. 

(c)  The  Director  shall  be: 

(1)  The  Fiscal  Agent  of  the  Federal      ' 
Home  Loan  Banks; 

(2)  A  member  of  the  Directorate  of  the 
Federal  Home  Loan  Bank  Act,  as 
amended  (12  U.S.C.  1441(b)(1)(A));  and 

(3)  A  member  of  the  Directorate  of  the 
Resolution  Funding  Corporation, 
pursuant  to  section  4lB(c](l)(A}  of  the 
Federal  Home  Loan  Bank  Act,  as 
amended  tl2  U.S.C.  1441b(c)(l)(A)). 

§941.7   Office  Of  Finance  Board  of 
Directors. 

(a)  Establishment  The  Office  of 
Finance  Board  of  Directors  is  hereby 
created. 

(b)  Use  of  facilities  or  personnel.  The 
OF  Board  of  Directors  may  utilize  the 
facilities  or  personnel  of  the  Office  of 
Finance  or  any  Bank  in  order  to  perform 
its  functions. 

(c)  Membership.  The  OF  Board  of 
Directors  shall  consist  of  three  part-time 
members  appointed  by  the  Finance 
Board  as  follows: 

(1)  Bank  System.  Two  Bank 
Presidents;  and 
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(2)  Private  Citizen.  A  citizen  of  the 
United  States  with  a  demonstrated 
expertise  in  financial  markets.  Such 
appointee  may  not  be  an  officer,  director 
or  employee  of  a  Bank  or  Bank  System 
member,  hold  shares,  or  any  other 
financial  interest  in,  any  member  of  a 
Bank,  or  be  afBliated  with  any  FHLBank 
consolidated  obligation  selling  or  dealer 
group  member  under  contract  with  the 
Office  of  Finance. 

(d)  Terms — (1)  Length.  Except  as 
provided  below,  the  terms  of  the  OF 
Board  of  Directors  members  shall  be  as 
follows: 

(i)  The  terms  of  the  two  Bank 
President  members  shall  be  for  two 
years,  beginning  on  April  1st,  and  each 
term  shall  begin  and  end  in  alternate 
years  staggered  with  the  other  term; 

(ii)  The  term  of  the  Private  Citizen 
member  shall  be  for  two  years, 
beginning  on  April  1st. 

i2]  Vacancy.  The  Finance  Board  shall 
fill  any  vacancy  occurring  on  the  OF 
Board  of  Directors.  An  appointment  to 
fill  a  vacancy  shall  be  only  for  the 
remainder  of  the  term  during  which  the 
vacancy  occurred. 

(3)  Holdover.  At  the  direction  of  the 
Finance  Board,  any  member  of  the  OF 
Board  of  Directors  is  authorized  to 
continue  to  serve  on  the  OF  Board  of 
Directors  after  the  expiration  of  the 
member's  term  until  a  successor  has 
been  appointed  by  the  Finance  Board. 

(4)  Initial  terms.  Notwithstanding 
paragraph  (d)(l}  herein,  the  terms  of  the 
members  of  the  first  OF  Board  of 
Directors  convened  pursuant  to  this  part 
shall  be  as  follows: 

(i)  The  initial  term  of  one  of  the  Bank 
President  members  shall  be  from  the 
date  of  appointment  imtil  March  31, 
1993,  and  the  initial  term  of  the  other 
shall  be  from  the  date  of  appointment 
until  March  31, 1994; 

(ii)  The  initial  term  of  the  Private 
Citizen  member,  as  selected  by  the 
Finance  Board,  shall  be  from  the  date  of 
appointment  until  March  31, 1994. 

(e)  Chair.  (1)  The  Finance  Board  shall 
designate  one  member  of  the  OF  Board 
of  Directors  as  the  Chair,  and  another 
member  as  the  Vice  Chair. 

(2)  The  Chair  shall  preside  over  the 
meetings  of  the  OF  Board  of  Directors. 
In  the  absence  of  the  Chair,  the  Vice 
Chair  shall  preside. 

(3)  The  Chair  shall  be  responsible  for 
ensuring  that  the  directives  and 
resolutions  of  the  OF  Board  of  Directors 
are  drafted  and  maintained  and  for 
keeping  the  minutes  of  all  meetings. 

(f)  Compensation — (1)  Bank  System 
members,  (i)  The  Bank  President 
members  shall  not  receive  any 
additional  compensation  or 


reimbursement  as  a  result  of  their 
service  on  the  OF  Board  of  Directors. 

(ii)  Each  Bank  is  authorized  to 
continue  to  pay  its  President  a  salary 
during  attendance  at  the  OF  Board  of 
Directors  meetings  and  to  pay  sudi 
President's  travel  and  per  diem 
expenses  for  attendance  at  OF  Board  of 
Directors  meetings. 

(iii)  Each  Bank  shall  be  entitled  to  be 
reimbursed  by  the  Office  of  Finance  for 
its  expenditure  of  travel  and  per  diem 
expenses  associated  with  its  Bank 
President's  attendance  at  OF  Board  of 
Directors  meetings  as  a  member  thereof. 

(2)  Private  Citizen  member — The 
Office  of  Finance  shall  pay  the  Private 
Citizen  member  of  the  OF  Board  of 
Directors  for  attendance  at  each  meeting 
thereof  and  shall  reimburse  such 
member  for  the  expenses  associated 
with  attendance  in  the  same  amount  and 
under  the  same  conditions  as  the  Banks 
pay  and  reimburse  the  chairmen  of  their 
boards  of  directors. 

§941J    PowtrsefttwOfflMofRnanc* 
Board  of  Dirwtora. 

(a)  General.  The  OF  Board  of 
Directors  shall  enjoy  such  incidental 
powers  under  section  32(a)  of  the  Bank 
Act  (12  U.S.C.  1432(a)),  as  are  necessary, 
convenient  and  proper  to  accompUsh  the 
efficient  operation  and  management  of 
the  Office  of  Finance  pursuant  to  this 
part. 

(b)  AgenL  Subject  to  any  limitations 
set  by  Ae  Finance  Board,  the  OF  Board 
of  Directors,  in  the  performance  of  its 
duties,  sha4  have  the  power  to  act: 

(1)  On  behalf  of  the  Finance  Board  in 
the  issuing  of  consolidated  obligations; 
and 

(2)  On  behalf  of  the  Banks  in  the 
paying  of  principal  and  interest  due  on 
the  consolidated  obligations. 

(c)  Delegation:  The  OF  Board  of 
Directors  shall  be  empowered  to 
delegate  any  of  its  powers  to  any 
employee  of  the  Office  of  Finance  in 
order  to  enable  the  Office  of  Finance  to 
carry  out  its  functions. 

§«41J   OuttMOfttitOfflocofFlnanM 
Bovd  of  Olraciora. 

(a)  General— {1)  Bylaws.  The  OF 
Board  of  Directors  shall  adopt  bylaws 
governing  its  operations  and  issue  sudi 
guidance  or  instructions  as  will  promote 
the  efficient  operation  of  the  Office  of 
Finance. 

(2)  Conduct  of  Business.  The  OF 
Board  of  Directors  shall  conduct  its 
business  by  majority  vote  of  its 
members  convened  at  a  meeting  in 
accordance  with  its  bylaws. 

(b)  Oversight.  The  OF  Board  of 
Directors  shall: 


(1)  Have  overall  responsibility  for  the 
performance  of  the  duties  and  functions 
of  the  Office  of  Finance  pursuant  hereto 
and  for  its  efficient  and  effective 
operation: 

(2)  Set  policies  for  the  Office  of 
Finance; 

(3)  Approve  a  strategic  business  plan 
Jor  the  Office  of  Finance  and  monitor 

the  progress  of  its  operations  under  such 
plan: 

(4)  Subject  to  Finance  Board  approval, 
review,  adopt  and  monitor  the  annual 
operating  budget  of  the  Office  of 
Finance  including  any  supplemental 
expenditure  thereto; 

(5)  Develop  and  implement  the  pricing 
mechanism  by  which  the  Office  of 
Finance  will  make  private  or  public 
offerings  of  consolidated  obligations,  in 
consultation  with  the  Finance  Board  or 
its  designee; 

(6)  Subject  to  Finance  Board  approval, 
select  and  employ  the  Director  imder  an 
annual  contract  of  employment 

(7)  Review  and  approve  all  contracts 
of  the  Office  of  Finance;  and 

(8)  Assume  any  other  responsibilities 
that  may  from  time  to  time  be  delegated 
to  it  by  the  Finance  Board. 

{941.10    MMtlngs Of ttw OfflM Of Rnwico 
Board  of  DIraetora. 

(a)  Meetings.  (1)  The  OF  Board  of 
Directors  shall  adopt  procedures  for 
holding  meetings  which  shall  be  set 
forth  in  the  bylaws  and  such  meetings 
shall  be  held  not  less  than  once  each 
quarter  of  each  year. 

(2)  Due  notice  shall  be  given  to  the 
Finance  Board  by  the  Chair  prior  to  each 
meeting. 

(b)  Quorum.  A  quorum  for  purposes  of 
OF  Board  of  Directors  meetings  shall  be 
three  members. 

SM1.11    BtMlgal,  fundbig  and  MpwMM. 

(a)  General.  The  budget  of  the  Office 
of  France  shall  be  calculated  on  a 
calendar  year  basis. 

(b)  Initial  review.  The  OF  Board  of 
Directors  shall  be  responsible  for 
initially  reviewing  and  approving  the 
budget  of  the  Office  of  Fhiance,  which 
shaU  include  the  budget  for  the  OF 
Board  of  Directors. 

(c)  Agency  review.  After  its  approval 
of  the  budget  pursuant  to  paragraph  (b) 
herein,  the  OF  Board  of  Directors 
annually  shall  submit  the  Office  of 
Finance  budget  to  the  Finance  Board  for 
its  review  and  approval.  Upon  approval 
by  the  Finance  Board,  the  OF  BonbixI  of 
Directors  shall  transmit  a  copy  of  the 
budget  to  each  of  the  Bank  Ftesidents. 

(d)  Expenses.  Upon  the  approval  of 
the  budget  by  the  Finance  Board  in 
accordance  with  paragraph  (c)  herein. 
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reflect  this  change.  Also,  the  regulations 
are  amended  in  21  CFR  51O.e0O(c)  by 
removing  Sterivet  Laboratories,  Ltd., 
because  the  firm  is  no  longer  the 
sponsor  of  any  approved  NAOA's 


the  OF  Board  of  Directors  may  authorize 
the  Director  to  make  payments  pursuant 
to  the  budget  as  necessary. 

(e)  Imprest  fund— {1)  Checking 
account.  The  Office  of  Finance  shall 
establish  a  checking  account  in  a 
financial  depository  institution 
approved  by  the  OF  Board  of  EHrectors, 
to  be  called  the  "OfTice  of  Finance 
C^rations  Imprest  Fund."  The  Director 
shall  maintain  an  amount  therein 
approved  by  the  OF  Board  of  Directors. 

(2)  Use.  The  funds  in  such  checking 
account  shall  be: 

(i)  Available  for  expenses  of  the 
Office  of  Finance  and  the  OF  Board  of 
Directors,  according  to  their  approved 
budgets:  and 

(ii)  Subject  to  withdrawal  by  check  or 
draft  signed  by  the  Director  or  other 
person  designated  by  the  OF  Board  of 
Directors. 

(f)  Fiinding—{1]  General.  The  Bank 
System  is  responsible  for  funding  the 
expenses  of  the  Office  of  Finance  and 
the  OF  Board  of  Directors. 

(2)  Method,  (i)  The  Banks  shall  jointly 
fiind  the  Office  of  Finance  by 
periodically  reimbursing  the  Office  of 
Finance  Operations  Imprest  Fund  in 
order  to  maintain  in  such  Fund  the 
amount  approved  in  para^vph  (e)(1) 
herein. 

(ii)  Bach  Bank's  respective  pro  rata 
share  of  the  reimbursement  described  in 
paragraph  (f)(2)(i)  herein  shall  be  based 
on  the  ratio  of  the  total  paid-in  value  of 
its  capital  stock  relative  to  the  total 
paid-in  value  of  all  capital  stock  in  the 
Bank  System. 

(iii)  Notwithstanding  the  formula 
devised  herein,  the  OF  Board  of 
Directors  may  devise  an  alternative 
formula  for  determining  each  Bank's 
respective  share  of  Office  of  Finance 
expenses.  Upon  approval  by  the  Finance 
Board,  such  alternative  formula  shall 
supersede  the  formula  devised  herein. 

(3)  Payment.  Each  Bank  from  time  to 
time  shall  promptly  forward  funds  to  the 
Office  of  Finance  in  an  amount 
representing  its  share  of  the 
reimbursement  described  in  paragraph 
(f)(2)(i)  herein  when  directed  to  do  so  by 
the  Director  pursuant  to  procedures  of 
the  OF  Board  of  Directors. 

(4)  Receipt.  All  Bank  funds  received 
bjr  ^  Office  of  Finance  pursuant  to  this 
•tction  shall  be  promptly  deposited  into 
the  checking  account  described  in 
paragraph  .(e)(1)  herein  and  disbursed 
according  to  this  part. 

(5)  Procedures.  The  OF  Board  of 
Directors  shall  adopt  procedures 
governing  the  payment  or 
reimbursement  of  expenses  of  the  Office 
of  Finance  and  the  OF  Board  of 
Director*. 


§941.12    Savtnga< 

(a)  The  Office  of  Finance  Operations 
Imprest  Fund  is  available  to  pay  for  all 
expenses  of  the  Office  of  Finance 
existing  prior  to  the  adoption  of  this 
part. 

(b)  All  actions  taken  by  the  Office  of 
Finance  as  it  existed  prior  to  the 
adoption  of  this  part  continue  to  be 
valid  as  regards  the  Finance  Board  and 
the  Bank  System. 

(c)  Notwithstanding  any  provision  of 
this  part  the  Office  of  Finance  or  its 
Director  may  continue  to  exercise  any 
powers  delegated  to  it  by  the  Finance 
Board  or  the  former  Federal  Home  Loan 
Bank  Board,  which  they  exercise  on  the 
date  of  the  adoption  of  this  part  until 
the  first  meeting  of  the  OF  Board  of 
Directors  created  pursuant  hereto. 

Dated  January  16, 1982. 

By  the  Federal  Housing  Finance  Board. 
Danial  F.  Evans,  ft.. 
Chairman. 
[FR  Doc  92-1727  Filed  1-23-S2;  8:45  am] 


DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  520 

Animai  Drugs,  Fsads,  and  Reiatad 
Products!  Ctiang^  of  Sponsor 

AOCNCV:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


U  Ml 


;  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  a  new  animal  drug 
application  (NADA)  fix>m  Hyal    . 
Pharmaceutical  Corp.  (formerly  Sterivet 
Laboratories.  Ltd.],  to  Sanofi  Animal 
Health,  Inc. 

EFFECTIVE  DATE:  January  24,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130],  Food 
and  Drug  Administration,  7500  Standish 
PI.,  RockviUe.  MD  20655,  301-29S-B646. 
SUFFLEMENTARV  INFORMATION;  Hyal 

Pharmaceutical  Corp.  (formeriy  Sterivet 
Laboratories,  Ltd.).  3909  Nashua  Dr.. 
Unit  5  Mississauga,  ON,  Canada  L4V 1 
R3,  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interests  of  approved  NADA  113- 
510  (phenylbutazone  granules)  to  Sanofi 
Animal  Health,  Inc..  7101  College  Blvd., 
suite  610,  Overiand  Park,  KS  662ia 
Accordingly,  FDA  is  amending  the 
regulations  in  21  CFR  520.1720b(b)  to 


List  of  Svbiecta 

21  CFR  Part  510 

Administrative  practice  and 
procedure:  Animal  drugs;  Labeling; 
Confidential  business  information; 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  SZ) 

Animal  drugs. 

Therefore,  under  the  Federal  Food,  . 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  parts  510  and  520  are  amended  as 
foUowsr  ^ 

PART  S10-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

AadMrity:  Sees.  201. 301. 501, 902. 503. 512. 
701, 700  of  the  Federal  Pood.  Drag,  and 
Cosmetic  Act  (21  U.S.C.  321, 331, 351, 352.  353. 
3e0b.  371,  378). 

SSIOMO    [Ainwided] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  "Sterivet  Laboratories.  Ltd.", 
and  in  the  table  in  paragraph  (c)(2)  by 
removing  the  entry  "047406". 

PART  SaO-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  300b). 

§  520.1720b    lAKMOdSd] 

4.  Section  S20.172flb.  Phenylbutazone  ■ 
granules  is  amended  in  paragraph  (b)  by 
removing  "047408"  and  adding  in  its 
place  "050604 ". 

Dated:  January  13. 1992. 

Robert  ClivingstoB. 

Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 

(FR  Doc.  92-1742  Filed  l-2»-«2;«:45  am) 
mama  cooc  4i«»«t-ii 
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21  CFR  Part  522 

Implantation  or  injectable  Dosage 
Form  New  Animal  Drugs  Not  Subject 
To  Certification;  CItange  of  Sponsor 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  of  a  liew  animal  drug 
application  (NADA)  from  Hyal 
Pharmaceutical  Corp.  (formerly  Sterivet 
Laboratories,  Ltd.).  to  Schering-Plough 
Animal  Health  Corp. 

EFFECTIVE  DATE:  January  24, 1992. 

FOn  FURTHER  INFORMATION  CONTACT 

Benjamin  Puyot.  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855,  301-295-8646. 

SUPPLEMENTARV  INFORMATION:  Hyal 
Pharmaceutical  Corp.  (formerly  Sterivet 
Laboratories,  Ltd.),  3909  Nashua  Dr., 
Unit  5  Mississauga,  ON,  Canada  L4V 1 
R3,  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interests  in  approved  NADA  140- 
474  (hyaluronate  sodium  injection)  to 
Schering-Plough  Animal  Health  Corp.. 
P.O.  Box  529.  Galloping  Hill  Rd.,  91-705 
Kenilworth.  NJ  07033.  Accordingly,  the 
agency  is  amending  the  regulations  in  21 
CFR  522.1145  to  reflect  this  change. 

List  of  Subjects  in  21  CFR  Part  S22 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b): 

S  522.1 14S   [Amended] 

2.  Section  522.1145  Hyaluronate 
sodium  injection  is  amended  in 
paragraph  (d)(2)  by  removing  the 
number  "047408"  and  adding  in  its  place 
"000061". 


Dated:  January  13. 1992. 
Robert  C  Uvingtloii. 

Director.  Office  of  New  Animai  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  92-1741  Filed  1-23-92;  8:45  am] 

MLLMO  COK  41«0-01-lt 


INTER-AMERICAN  FOUNDATION 
22  CFR  Part  1007 

Claims  Collection;  Salary  Offset 

agency:  Inter-American  Foundation. 
action:  Final  rule. 

summary:  This  fmal  rule  implements  the 
collection  procedures  of  the  Debt 
Collection  Act  of  1982,  Public  Law  97- 
365,  codified  in  5  U.S.C.  5514,  which 
authorize  the  federal  government  to 
collect  debts  owed  by  a  federal 
employee  to  the  United  States  through 
salary  offset. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  February  24, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adolfo  A.  Franco.  Deputy  General 
Counsel,  1515  Wilson  Boulevard, 
Rosslyn,  VA  22209,  (703)  841-3894. 
SUPPLEMENTARY  INFORMATION:  Under 

the  Debt  Collection  Act  of  1982.  when 
the  head  of  a  federal  agency  determines 
that  an  employee  of  an  agency  is 
indebted  to  the  United  States  or  is 
notified  by  a  head  of  another  federal 
agency  that  an  agency  employee  is 
indebted  to  the  United  States,  the 
employee's  debt  may  be  offset  against 
his  or  her  salary.  Certain  due  process 
rights  must  be  afforded  to  an  employee 
before  salary  offset  deductions  begin. 
As  is  required  by  the  Debt  Collection 
, Act  of  1982,  this  regulation  is  consistent 
with  salary  o^set  regulations  issued  by 
the  OfTice  of  Personnel  Management  on 
July  3, 1984.  40  FR  27470,  codified  in  5 
CFR  part  560,  subpart  K. 

A  proposed  rule  was  published  in  the 
August  9, 1991,  Federal  Register  (56  FR 
37866),  allowing  interested  persons  until 
September  9, 1991.  to  file  written 
comments.  Because  no  comments  were 
received,  no  changes  were  made  to  the 
final  rule. 

Paperwmk  Reduction  Act 

Under  section  3518  of  the  Paperwork 
Reduction  Act  of  1980, 5  CFR  1320.3(c), 
the  information  collection  provisions 
contained  in  these  regulations  are  not 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12291 

This  rule  has  been  reviewed  and 
determined  not  to  be  a  "major  rule"  as 
defined  in  Executive  Order  12291  dated 


February  17, 1981,  because  it  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  A 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  abihty  of 
United  States  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

This  rule  applies  only  to  individual 
federal  employees.  It  will  have  no 
"significant  economic  impact  upon  a 
substantial  number  of  small  entities" 
within  the  meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354,  5  U.S.C.  805(b).  Accordingly,  no 
regulatory  flexibility  analysis  is 
required. 

List  of  Subjects  bi  22  CFR  Part  1007  * 

Administrative  Offset.  Administrative 
practice  and  procedure.  Claims.  Debt 
collection,  Government  employees,  and 
Wages. 

For  the  reasons  set  out  in  the 
Preamble,  chapter  X  of  title  22  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  part  1007  to  read  as  follows: 

PART  1007— SALARY  OFFSET 

1007.1  Purpose  and  scope. 

1007.2  Definitions. 

1007.3  Applicability. 

1007.4  Notice  requirements. 

1007.5  Hearing. 

1007.6  Written  decision. 

1007.7  Coordinating  offset  with  another 
Federal  Agency. 

1007.8  Procedures  for  salary  offset 

1007.9  Refunds. 

1007.10  Statute  of  limitations. 

1007.11  Non-waiver  of  rights. 

1007.12  Interest,  penalties,  and 
administrative  costs. 

Authority:  5  U.S.C  5514.  E.0. 12107,  3  CFR, 
1978  Comp..  p.  2M:  5  CFR  part  550.  subpart  K. 
and  22  U.S.C.  290f(e)(11). 

S  1007.1    Purpoeeandseope. 

(a)  This  regulation  provides 
procedures  for  the  collection  by 
administrative  offset  of  a  federal 
employee's  salary  without  his/her 
consent  to  satisfy  certain  debts  owed  to 
the  federal  government.  These 
regulations  apply  to  all  federal 
employees  who  owe  debts  to  the  Inter- 
American  Foundation  (lAF)  and  to 
current  employees  of  the  Inter-American 
Foundation  who  Owe  debts  to  other 
federal  agencies.  This  regulation  does 
not  apply  when  the  employee  consents 
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to  recovery  from  his/her  current  pay 
account 

(b)  This  regulation  does  not  apply  to 
debts  or  claims  arising  under: 

(1)  The  Internal  Revenue  Code  of  1954, 
as  amended,  28  U.S.C.  1  et  seq.; 

(2)  The  Social  Security  Act.  42  U.S.C 
jnetseq.; 

(3)  The  tariff  laws  of  the  United 
States;  or 

(4)  Any  case  where  a  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute. 

(c)  This  regulation  does  not  apply  to 
any  adjustment  to  pay  arising  out  of  an 
employee's  selection  of  coverage  or  a 
change  in  coverage  under  a  federal 
beneflts  program  requiring  periodic 
deductions  from  pay  if  the  amount  to  be 
recovered  was  accumulated  over  four 
pay  periods  or  less. 

(d)  This  regulation  does  not  preclude 
the  compromise,  suspension,  or 
termination  of  collection  action  where 
appropriate  under  the  standards 
implementing  the  Federal  Claims 
Collection  Act  31  U^.C.  3711  et  seq.,  4 
CFR  parts  101  through  105. 45  CFR  part 
1177. 

(e)  This  regulation  does  not  preclude 
an  employee  from  requesting  waiver  of 
an  overpayment  under  5  U.S.C.  5584, 10 
U.S.C  2774  or  32  U.S.C.  718  or  in  any 
way  questioning  the  amount  or  validity 
of  the  debt  by  submitting  a  subsequent 
claim  to  die  General  Accot^ting  OfBce. 
This  regulation  does  not  preclude  an 
employee  from  requesting  a  waiver 
pursuant  to  other  statutory  provisions 
applicable  to  the  particular  debt  being 
collected. 

(f)  Matters  not  addressed  in  these 
regulations  should  be  reviewed  in 
accordance  with  the  Federal  Claims 
Collection  Standards  at  4  CFR  101.1  et 
seq.  I 

11007.2   DefMtlena. 

For  the  purposes  of  the  part  the 
following  definitions  will  apply: 

Agency  means  an  executive  agency  as 
defined  at  5  U.S.C.  105  including  the  U.S. 
Postal  Service,  the  U.S.  Postal 
Commission,  a  military  department  as 
defined  at  5  U.S.C.  102,  an  agency  or 
court  in  the  judicial  branch,  an  agency 
of  the  legislative  branch  including  the 
U.S.  Senate  and  House  of 
Representatives  and  other  independent 
establishments  that  are  entities  of  the 
Federal  government 

Creditor  Agency  means  the  agency  to 
which  the  debt  is  owed. 

Debt  means  an  amount  owed  to  the 
United  States  from  sources  which 
include  loans  insured  or  guaranteed  by 
the  United  States  and  all  other  amounts 
due  the  United  States  from  fees,  leases. 


rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interests,  fines, 
forfeitures  (except  those  arising  under 
the  Uniform  Code  of  Military  Justice), 
and  all  other  similar  sources. 

Disposable  pay  means  the  amount 
that  remains  from  an  employee's  federal 
pay  after  the  required  deductions  for 
social  security,  federal,  state  or  local 
income  tax.  health  insurance  premiums, 
retirement  contributions,  life  insurance 
premiums,  federal  employment  taxes, 
and  any  other  deductions  that  are 
required  to  be  withheld  by  law. 

Hearing  official  means  an  individual 
responsible  for  conducting  any  hearing 
with  respect  to  the  existence  or  amount 
of  a  debt  claimed  and  who  renders  a 
decision  on  the  basis  of  such  hearing.  A 
hearing  o^icial  may  not  be  under  the 
supervision  or  control  of  the  President  of 
the  Inter-American  Fotmdation. 

Paying  Agency  means  the  agency  that 
employs  the  individual  who  owes  the 
debt  and  authorizes  the  payment  of  his/ 
her  current  pay. 

President  means  the  President  of  the 
Inter-American  Foundation  or  the 
President's  designee. 

Salary  offset  means  an  administrative 
offset  to  collect  a  debt  pursuant  to  5 
U.S.C  5514  by  deduction(s)  at  one  or 
more  officially  established  pay  intervals 
from  the  current  pay  account  of  an 
employee  without  his/her  consent 

S  1007.3    ApplcabWty. 

(a]  These  regulations  are  to  be 
followed  when: 

(1)  The  Inter-American  Foimdation  is 
owed  a  debt  by  an  individual  currently 
employed  by  another  federal  agency: 

(2)  The  Inter-American  Foundation  is 
owed  a  debt  by  an  individual  who  is  a 
current  employee  of  the  Inter-American 
Foundation;  or 

(3)  The  Inter-American  Foundation 
employs  an  individual  who  owes  a  debt 
to  another  federal  agency. 

9 1007.4    Notice  re^uirwiMfits. 

(a]  Deductions  shall  not  be  made 
unless  the  employee  is  provided  with 
written  notice,  signed  by  the  President, 
of  the  debt  at  least  30  days  before  salary 
offset  commences. 

(b]  The  written  notice  shall  contain: 
(ij  A  statement  that  the  debt  is  owed 

and  an  explanation  of  its  nature  and 
amount; 

(2)  The  agency's  intention  to  collect 
the  debt  by  deducting  from  the 
employee's  current  disposable  pay 
account; 

(3)  The  amount  frequency,  proposed 
beginning  date,  and  duration  of  the 
intended  deduction(s); 


(4)  An  explanation  of  interest 
penalties,  and  administrative  charges, 
including  a  statement  that  such  charges 
will  be  assessed  unless  excused  in 
accordance  with  the  Federal  Claims  - 
Collections  Standards  at  4  CFR  101.1  et 
seq.; 

(5)  The  employee's  right  to  inspect, 
request,  and  receive  a  copy  of 
government  records  relating  to  the  debt; 

(6)  The  opportunity  to  establish  a 
written  schedule  for  the  voluntary 
repayment  of  the  debt; 

(7)  The  right  to  a  hearing  conducted 
by  an  impartial  hearing  official; 

(8)  The  methods  and  time  period  for 
petitioning  for  hearings: 

(9)  A  statement  that  the  timely  filing 
of  a  petition  for  a  hearing  will  stay  the 
conunencement  of  collection 
proceedings; 

(10)  A  statement  that  a  final  decision 
on  the  hearing  will  be  issued  not  later 
than  GO  days  after  the  filing  of  the 
petition  requesting  the  hearing  unless 
the  employee  requests  and  the  hearing 
official  grants  a  delay  in  the 
proceedings; 

(11)  A  statement  that  knowingly  fdlse 
or  frivolous  statements,  representations, 
or  evidence  may  subject  the  employee  to 
appropriate  disciplinary  procedures: 

(12)  A  statement  of  other  rights  and 
remedies  available  to  the  employee 
under  statutes  or  regulations  governing 
the  program  for  which  the  collection  is 
beixig  made;  and 

(13)  Unless  there  are  contractual  or 
statutory  provisions  to  the  contrary,  a 
statement  that  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee. 


91007,5 

(a)  Request  for  hearing.  (1)  An 
employee  must  file  a  petition  for  a 
hearing  in  accordance  with  the 
instructions  outlined  in  the  agency's 
notice  to  offset. 

(2)  A  hearing  may  be  requested  by 
filing  a  written  petition  addressed  to  the 
President  of  the  Inter-American 
Foundation  stating  why  the  employee 
disputes  the  existence  or  amount  of  the 
debt.  The  petition  for  a  hearing  must  be 
received  by  the  President  no  later  than 
fifteen  (15)  calendar  days  after  the  date 
of  the  notice  to  offset  unless  the 
employee  can  show  good  cause  for 
failing  to  meet  the  deadline  date. 

(b)  Hearing  procedures.  (1)  The 
hearing  will  be  presided  over  by  an 
impartial  hearing  official. 

(2)  The  hearing  shall  conform  to 
procedures  contained  in  the  Federal 
Claims  Collection  Standards,  4  CFR 


U  Ml 


102^cV  Xhetburdm^Mdlibe  M  tin 
empl(qrae.toitlsnoiistii8te'-tfMttliw 
existence  orthe amoont  ofttfa»d«b(  is  in 
error. 

910074   WmtwXsclsioo. 

(a)  The  hearing  dfficiilkflfaalLiBsiB.  a 
written  opinion  no  later<thaniadays 
after  the  hearing. 

(l?)  The  written  opinion  will  incbde: ^ 
statement  of  the.facts.presented.to 
demonstrate  the  nature,  and  origin  df  the 
alleged  debt;  the'heariog  dfficial's 
analysis,  findings  and  conclusions;  the 
amount  and  vaUditydf  tiie  debt,  and  the 
repajrment  adiedule. 

§  1007.7 


(a)  Thelntar-Ameriam  Fouadationtis 
the  creditor:  ageaay.  (1)  M/lien  Hk 
President  detamiines-  that  an-amployee 
of  aaather  federal  agency  oweaa 
delinquent  debt  to  the  Inter- American 
Foundation,  the  President  shall  as 
appropriate: 

(i)  Arrange  for  a.  hearing  upon'the 
proper  petittoningiby  the-esfployee: 

!(ii)<  Certify  to  the  payii^  agency  in 
writing  that  the  employee  owas  the  debt, 
the  amount  andi  basis- of i the  debt  the 
date  on  which  payment  is  due.  tfaetiate 
the  Government's  ri(^t  to  collect  tiw 
debt  accrued.  and!that-Foundation 
regulations  for  salaiy  offoetliavebcen 
approved  by  the  Office  of  Personnel 
Management 

(iii)  If  coUecttonmust  be  made:  in 
inatalfaiKnls.ttfae  Preaidont  must  advise 
the  paying  agencyvtif  the  amountor 
percentagroC  disposable:  pay:  to'  be 
coUeetedJnf  each;  tnstaUment; 

■  (iv)  Advtserthe  paying  agcacy  of  the 
actionsitakenuidsrS  U.8.C.  5614(b>and 
provide  the  dates  on  which  action  w«s 
taken  unless  the  employee  has 
consented^o  sakny  offset  in  writii^  or 
signed  a  staleaent  aeknowledgmg 
receipt  of  praeedures  required  by'  law. 
TIk  writtan  consent  m  acknowledgment 
must^beaant'to  the  paying  agency; 

(v)!lf  the  employee  is  in  tiie  process  6f 
separating,  the  Foimdation  must  siibmit 
its  debt  dfaiim  toihepajring  agency «s 
provided,  iathis  part  libepaymg  agency 
must  certify  any  amounts  alraedy 
collected,  notlfiy  the  employee,  andaend 
a  copy  of  the  cartlfication  and  notioe  df 
the  empiqgree's  saparation'to  tfae'Inter- 
American4^oundation.i  ff  the-payii^ 
aganqr  is:  awarettfMtthe  anq>layee  is 
entitbdi  to  yaymsntoffrom:  tireCivU 
Service  RatifanKntvndtDtsablUtytFbnd 
oraimUar  paynm^:it:mustccrt^to 
the  ageacynaapoaaible'far.inAUagaticfa 
paynsntsctfaewnnialt'dfJferdabt  and 
thatrthe  pmwiskms  ^ftCFR  SXOntK 
have  beenitoUnwad;-'and 


(vi)  If  Uh>  assployeeilias  abaatly 
separated  said  all  thetpayawntsdue 
from  the  paying  agency  haweHMen  paid, 
the[ftaBidentany:«aqaas(.aniBss 
otherwise  pr(^bitcd.ttiHt  money 
payable  to  die«rapin9!aeifran<th» Civil 
Service  Retirement  aodtlSaahilityiFiunl 

or  nthftr  aimilnr  ftinrfa  hp  rr^jty^^^  ^ 

administrative  offset. 

(b)  TheWbHodationiOB'J/teipayiiig 
Cheney.  (1)  Upon  receipt  of  a  properly 
certified  (Mbtddim  from  another 
agency,  deductions  will  he  scheduled,  to 
begin  at  the  next  established  pay 
interval.  The  empLoyeejnust  receive 
written  notice  ttiat  the'Inter-American 
Foundation  has  reseived  a  eertifiad  debt 
claim  from  the  creditor  agenqy,i  the 
amount  of  the  debt,  the  date^sala^ 
offset  will,  begin,  and  the  amount  of  the 
deductioii(a).  Thei  Inter-American 
J^onndation  shall  not  review  the-merits 
of  the  creditor  agenay^detennination  of 
the  ^validity!  or  lhe<  amount  of  the 
certified  claim. 

:(a)  If  theemptoyae-tiaosfets  to 
another  agency •aftar  the  creditor  agency 
hasaubmittedritsidafat  elaimto  the  Inter- 
American  Foundationand  before  die 
debt  iscoUactedGompletaly.idieJnter- 
Ameriean  Foundation  must  certify  tbe 
total  amountsoUcoted.'OBe  copy  of  the 
certification-mustbefiimtshed  to  1^ 
emplqyee.  AaH\y  nuist  be.fiimished.to 
the  creditor  agenqy  with  notice  of  the 
employee's  transfer.   . 

9>l«07;t  Pr»aateae«ar«liiy««fMt 

(a)  Deductions  to' liquidate  an 
employe6^debt  will  be'by^  the  method 
and  in  the<aaiount  stated  in  ^ 
President's  notice  of  intention  to  offset 
as  provided  mf  1007.4.  Debts  will  be 
collected  in  one  lump  sum  where 
possible.  If  the  amployaeis  financially 
unable  to  pay  in  one  lunjp  sum, 
collection  must  bematle-in  insttlHments. 

(b)  Debts  will  betnllected  by 
deduction  at  officially  astablishad  p^y 
intervals  from  an  employee's  current 
pay  account  unless  alternative 
arrangements  for  repayment  are  made. 

(c)  faistalhnent  deductions  will  be 
made  over  a  period  not  greater  tiian' the 
anticipated  period  of  enjoyment.  The 
size  of  installmentdeductions  must  bear 
aTeesonaMertflationship  to  the  size  df 
the  debt  and  the  employee'«.abilify.to 
pay.  The  deduction  for  the  pay  interval 
for  any  period  must  notttttmirM^f 
disposable  pay  unless  the  employee  has 
agreed  in  writing  to  a  deduction  of  a 
greater  amount 

(d)'UiUiquidated  debts  m^yiM^dOset 
against  any  financial  payment  due  to  a 
separated  engtojraa-inrtlialing  bntawt 
limited  to  final  salary  atAtwvt^^^tatait 
Jaaccordaace-with  31U.S>C.  3716. 


tioorj  I 

(a)  Tl>«  iwt«>-Ai««rii»«  B>..y|^^^^^,| 
will  refrmdptonHitly.  aqy  aronunts 
deductsd  toaatikfy  d^taowad  to  the 
lAFvi^an'thedebtis  waived  found  not 
owed  to  the  iAF,t  or  when  directed,  by  on 
administrative  or  judicial  order. 

,(b)  The  creditor  agem^. will  pron^tfy 
return,  any  junounts. deducted  bylAF'to 
satisfy  debts  owed  to  the  creditor 
agency  whenthe  debt  is  waived  found 
not  owed  or  .when  directed:!^  an 
administrative  or  judicial  ordar. 

It)  Unless  required  by  law,' refunds 
under  this  subsection  shall  not  boar 
interest. 

If  a  debt^has  been  outatandingffior 
more  than  10  years  after  the  agenoy'a 
right  to  collect  the.dabt.fiEBtaG6nMd>the 
agency  may  not  collect  by  salary  offset 
unless  facts  material  to  the 
Government's  right  to  collect  were.not 
known  and  could  not  reasonably  h*ve 
<been.known.by.the  official  or  officials 
who  were  charged  with  the 
responsibility  for  discoveiy-and 
eollcction  of  such  debts. 


(1007.11    Won  waliai  afrtgWa. 

An  emplojiee'sinvoluntaiy  payment 
of  all  or  any  part  of  a  debt  cdllected 
under  these  regulations  willnotihe 
construed  as  a  waiver  of  aiiy.  rights  that 
employee  m^  have  under  5  U.S.C  1S514 
or  any  other  provision  oT  contract  or  law 
unless  there  are  statutes  or  contract(s) 
to  therooattary. 


S  1007.12 
aaiiisliBi 


■IB. 


Charges  maybe  assesaed'fbr  interest 
pendlties,  and  administiative  costs  in 
accordance  withihe>Ffeder^Vdainis 
CoUaction  Standards,  4  CPR 102J3. 

Dated;  January  10, 19BZ. 
Adolfo  A.  Franco, 

Acting  General  Counsel.  Inter-Anwrican 

Foundatita. 

(FR  Doc  92-1712  Filed  V4S-ae;3M&MH 
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DEPARTMENT  OF  TIC  TREASURy 


MXFRPaHaftl 
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AOCNOV.'-lntemril'fievraue'Sei  vies. 
Treasury. 
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action:  Correcting  amendments. 

summary:  This  document  contains 
corrections  to  the  temporary  regulations 
(T.D.  8255),  which  were  published 
Tuesday.  May  16, 1989  (54  PR  21053). 
The  regulations  provided  guidance  to 
State  and  local  law  enforcement 
agencies  in  applying  for  reimbursement 
of  expenses  incurred  in  an  investigation 
where  resulting  information  furnished 
by  the  agency  to  the  Service 
substantially  contributed  to  the  recovery 
of  Federal  taxes  with  respect  to  illegal 
drug  or  related  money  laundering 
activities. 

EFFECTIVE  DATE:  May  16, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Gail  M.  Winkler  (202)  566-4442  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background  j 

The  temporary  regulations  that  are  the 
subject  of  these  corrections  relate  to 
reimbursement  of  expenses  to  State  and 
local  law  enforcement  agencies  under 
section  7624  of  the  Internal  Revenue 
Code  of  1986.  The  provision  was  added 
to  the  Code  by  section  7602  of  the  Anti- 
Drug  Abuse  Act  of  1988  (Pub.  L.  100-690, 
102  Stat.  4181, 4507-08  (1988)). 

Need  for  Conectioa 

As  published,  the  temporary 
regulations  contain  errors  which  are  in 
need  of  clarification. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure.  Alimony,  Bankruptcy.  Child 
support.  Continental  shelf.  Courts, 
Crime,  Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement.  Oil 
pollution.  Penalties,  Pensions,  Reporting 
and  recordkeeping  requirements, 
Statistics,  Taxes. 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Accordingly.  26  CFR  part  301  is 
corrected  by  making  the  fallowing 
correcting  amendments: 

1.  The  authority  citation  for  part  1 
continues  to  read  as  foUovrs: 

Authority:  Sec.  7805, 1.R.C.  1954;  68A  Stat. 
917:  26  U.S.C.  7805  *  *  *  Section  301.7624-lT 
also  issued  under  26  U.S.C.  7624. 

f  301.7624-lT    ICorrectwIl 

2.  Section  301.7624-lT  is  amended  as 
follows: 

a.  In  the  flush  material  following 
paragraph  (b)(l)(ii).  the  first  phrase  is 
revised  to  read  "For  purposes  of  this 
paragraph  (b),". 


b.  Paragraph  (f)  is  revised  by 
removing  the  language  "7624". 
Dale  D.  Gooda. 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  92-1724  Filed  1-23-92;  8:45  am] 
MLmm  COOC  4«3».«1-M 


DEPARTMENT  OF  DEFENSE 
Department  of  tlM  Air  Forca 
32  CFR  Part  860 

Contractor't  Flight  Operations 

AGENCY:  Department  of  the  Air  Force, 
Department  of  Defense. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Air 
Force  is  amending  title  32,  chapter  VII  of 
the  CFR  by  removing  part  860, 
Contractor's  Flight  Operations.  This  rule 
is  removed  because  it  has  limited 
applicability  to  the  general  public.  This 
action  is  the  result  of  departmental 
review.  The  intended  effect  is  to  insure 
that  only  regulations  which 
substantially  affect  the  public  are 
maintained  in  the  Air  Force  portion  of 
the  Code  of  Federal  Regulations. 

EFFECTIVE  DATE:  February  24. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Patsy  J.  Conner,  Air  Force  Federal 
Register  Liaison  Officer.  SAF/AAIA, 
Pentagon,  Washington,  DC  20330-1000. 
telephone  (703-614-3431). 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  860 

Government  contractor's  flight 
operations. 

Authority:  10  U.S.C.  8013. 
PART  860-(REMOVED] 

Accordingly,  32  CFR,  chapter  VII,  is 
amended  by  removing  part  860. 
Patsy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  92-1779  Filed  1-23-92:  8:45  am) 
BILUNQ  COOC  M10-01-II 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
(CGD2-91-07] 

DrawtMldge  Operation  Regulations; 
Green  River,  KY 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


UMI 


summary:  This  action  amends  the 
drawbridge  operating  regulations 
governing  the  Paducah  and  Louisville 
Railroad  Drawbridge  on  the  Green 
River,  Mile  94.8,  at  Rockport,  Kentucky, 
to  permit  operation  of  the  bascule  span 
from  a  remote  location. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  24, 1992. 

FOR  FURTHER  INFORMATION  contact: 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Second  Coast  Guard 
District,  314-539-3724. 

SUPPLEMENTARY  INFORMATION:  On 

November  6, 1991,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  at  56 
FR  56610.  Interested  persons  were 
invited  to  participate  in  this  rulemaking 
by  submitting  written  views,  comments, 
data,  or  argtunents  no  later  than 
December  23, 1991.  One  comment  was 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  Wanda 
G.  Renshaw.  Project  Officer, 
Commander(ob),  Second  Coast  Guard 
District,  1222  Spruce  Street.  St.  Louis. 
Missouri.  63103-2832.  and  Lieutenant 
Michael  A.  Suire,  Project  Attorney, 
Commander(dl),  Second  Coast  Guard 
District,  1222  Spruce  Street.  St.  Louis, 
Missouri,  63103-2832. 

Discussion  of  Comment  and  Regulation 

The  single  comment  received 
expressed  full  support  for  the  proposed 
rule.  Consequently  no  changes  have 
been  made  to  the  proposed  rule.  Under 
the  prior  regulations,  when  the  vertical 
clearance  beneath  the  closed  drawspan 
was  less  than  34  feet,  the  drawspan  was 
raised  and  kept  in  the  open-to- 
navigation  position.  While  open,  bridge 
closures  were  automatically  activated 
by  approaching  trains.  When  a  train 
approached  the  open  bridge,  it  activated 
a  series  of  sound  and  visual  signals  that 
warned  approaching  vessels  that  the 
drawspan  was  about  (o  close  to  allow 
passage  of  a  train.  When  there  was  34 
feet  or  more  beneath  the  closed 
drawspan,  it  was  maintained  in  the 
closed-to-navigation  position.  When 
closed,  mariners  were  required  to  give 
eight  hours  advance  notice  to  the 
railroad  in  order  to  have  the  span 
opened.  The  advance  notice  was 
required  to  allow  sufficient  time  for  the 
railroad  to  send  a  drawtender  to  the 
bridge  from  Central  City.  Kentucky. 

The  Paducah  and  Louisville  Railroad 
requested  Coast  Guard  approval  to 
install  equipment  at  the  bridge  and  in    - 
the  train  dispatcher's  offlce  that  allows 
operation  of  the  span  from  the  rail 
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•ffective  on 


faeUity  iniBidmlii,  Kntad^.tllie 
dra wspantwillinow'^iflUkiiitaiBcd  in  die 
dosed  position  aL4tlLriver8tages.jnul 
reau>tely.apeotdonj|y  upoarcceiptofa 
requestifnun  an  approaching  -vesseL 
Direct  radio  contact  between  the  vessel 
and  the  train  dispatcher  will  be 
established  and  maintained  until  the 
veaael  clean  the'  brid^. 
Communioations  fvill  be  by  filll- 
frcqiwncy-range  VW  radio  in  ^ 
disp«tiiheH»  dffioe.Conunuiiiofltion8 
between' the  ¥Beo<*l^nd  the  dispetdher 
are  eithmoed  with«  directional  VHP 
antenna' inataUedon-a  Z7&feot  towerin 
the  Paducah  and  LouisviUe  rail  yard 
located  at  Central  tlity.  Kentwilqr.  The 
tower  and-antenna.  are  about'seven 
milee  touthwMt  of  the  bridge,  and  the 
antenna  is  linked  to  the  tadio  at 
Paducah  by  microwave.  Theradio  will 
be  continuously  monitored  ^y  trained 
dispatchers  on  duty  24  hoots  a  day. 

The  drawspan  in  the  closed  position 
provides  41.3  feet  vertical  clearance  at 
pool  stage.  The  majority  of  vessels 
navigating  the  Green  River  are  able  to 
pass  undwTthe  closed  span  at  pool 
stage.  The  Railroad  has  calculated  that 
train)  eroflsiagsrexceed  vessel  transits  by 
n faetorof  ten.'During  thoaeperiods  '" 
ivhen  the  vertical' dearanee  was  less 
than  34  feet  and  the  dnwspan 
maintained- in  the op«nposition.'the 
span  was  opened  and  closed  10  to  14 
times  a  day  for  train  crossings,  resulting 
in  high-eneigy  CDnstnnptionas  well  as 
incimscd  wearand  tear  on  tte  bridge 
structure  andjnachincry.iteraote 
operation  of  therbridge  «vill  -eliminate 
delays  to  vessels-oaused  by  late  arrival 
of  the  drawtenderas  well  a»«linunate 
the  need  Tor  vessels  tiaat  are- delayed  by 
weather,  or  mechanical  causes  to 
provide  an  additional  8  hour  notification 
for.a  bridge  opening,  llus  action  will 
improve  the  operation  oT  the  drawbridge 
because  the  vessel  operator  will  be  in 
direct  communication  with  the  person 
who  will  actually  open  the  bridge. 


Federalism  AssassBwnt  and 
Certifioatiaa 

This  action  has  been  cuialyzed  in 
accordance  with'the  principles  and 
criteria  outlined  in'Executive  Order 
12612.  and  it  does  not  have  sufficient 
tederalism  implications  to  warrant 
preparation  of  a  Federalism 
Assessment.  Hiis  action  simplifies 
operation  of  the  drawspan  by 
maintaining  the  span  in  the  closed  to 
navigation  position  and  oiUy- opening  the 
span  when  requested  by  radio  trmn  an 
approaching  vessel.  The  proposal  will 
eliminate  tlreraquirementiorproviding 
advanoe-notifioation  to  open^  bridge 
at  low  waterstages.^nd'onable  the 
bridge  to  ^operated  like  a  manned 


drawspanifayortahlishiBg  constMit 
communication  between  the  vessel 
qpemterond  tlie,peMon  whonontoois 
the  bridge  opening. 

EnvJranmentAl  Assessment  and 
Ceitlficatiaii 

This  action  has  been  reviewed:  by  the 
Coast  Guard  end  detormined  to  be 
categorinllly«(cluiiad  from  furthsr 
en  vironmentali  cfawunentationi  in 
accordance  with cparagrBph2J3A9^)  of 
the  NEPAImptonianting'ftassdurea. 
COMDTINSTrMlB«75.lB.<AL6opy  of  die 
Catagerical  &idusion  CertifiiMtion  is 
available  for  reviewon  the  docket. 

Economic  Assossnient  and  Cottificatioo 

This  action  has  been  reviewed  under 
the  provisions  of  Executive  Order  122B1 
and  detenninsd^not  to  be  a  major  rule, 
in  addition,  these  fegulations.  are 
considered  to  be  nonsignifiDcant  under 
the  guidelines  of  DOT  Order  2100.5 
dated  K4ay  22, 1960,  Policies  and 
Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations.  An 
economic  evaluation  has  not  been 
conducted  and  is  deemed  unneeesaary 
as  the  io^pact  of  these  regulations  is 
expected  to  be  minimal.  This  rule  allows 
the  spanrto'  faeanwintainad.  in  the  closed 
to  navigation  position,  andonjy  be 
opened  for  the  passage  of  vessels  afier  a 
request  is  made  by  radio,  h^ll 
eliminate  the  need  for  advance  notice  to 
open  thebridge  at  low  water  stages,  and 
enable  the  bridge  to  be  operated  like  a 
manned 'drawspan  "by  establishing 
constant  communication  between  the 
vessel  operator  and  the  penson  who 
controls  the  bridge  opening.  Pursuant  to 
5  U.S.C.  601,  et  seq..  Regulatory 
Flexibility  Act,  it  is  certifiedtfaat  these 
regulati(Hi8  will  nothave  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Coiisctkip  'Oi;  Jufuiiatkiii 

This  pnqtosel  contains  no  collection 
of  information  requirement  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

List  of  Subfects  m  38  CFR  Farm? 

Bridges. 

Final  Regulatioa 

Jn  consideration  of  the!forcgoing,4iart 
117  of  titieSS.  CodfrofrFederol 
Regulations,  is  amended  as  follows: 

PART  Ur-ORAHMBRINE 
.OI«IATI0M.IIEQIJLATI0NB 
[AMENDED] 

1.  The  authority  dtationtor  part  117 
contiimes  to^aadaslttUows: 


2.  Part  n7  is  amended  by  revising 
1 117.41S(c)  to  read  as  fdllows: 


f^fTJtlS 


U;)  The' bascule  4pan  of  the  Paducdh 
and  Louisville.Kailroad  Bridge.  Milems 
atRockport.  is  maintained  in  the  dosed 
position  andis remotely  operated. 
Bridge  dearance  in  the  dosed.position 
in  41.3  feet  at  pool  stage.'VesseW 
requiring  more  dearance  fortpassage 
must  contact  the  remote  bridge  operator 
by  radio  telephone  to  request' opening. 
The  bridge  operator  will  confirm  by 
radiotelephone  whether  the.bridge.can 
be  opened  safely  and  promptly.  :lf  rail   - 
traffic  is  on  or  approacliing  the  bridge, 
the  bridge  operator  ivill  advise  the 
vessel  that  the  bridge  cannot  be  opened, 
and  provide  an  approximate  tine-when 
the  bridge  oan  be  opened  safely. 
Continuous  radio  contact  between  the 
bridge  operator  and  the  vessel  shall  Iw 
maintained  until  the  vessel  has  transited 
and  cleared  the  britlge. 

Dated:  lanuary  10, 1092. 
lamM  L  Walker, 

Captain.  U.S.  Coast  Guard.  Commander. 
Second  Coast  Guard  District  Aetirtg. 
[FR  Doc.  92-^1785  Fiied  1-23-92: 8:45  am) 


DEPARTMENT  OF  THE  MIBMM 

Bureau  of  idNid)! 

43CFRI 


[CO  ••0  tti»^ier^ 


Partial  Ravocatlon  of  .PuMfe  Land 
Ordar182S;  Colorado 

AOENCV:  Bureau  of  Land  Management 
Interior. 

action:  Public  Land  Order. 

•UMMMnv.  This  order  revokes  a  public 
land  order  insofar  as  it  affects  10  acres 
of  National  Forest  System  land 
witfadrawn-faruseas  8-picnic  area.  The 
land  is  no  longsrnseded  for  this 
purpose,  and  the  revocation: is  needed  to 
permit  disposal  of  the  land  under  the 
General  Exchange  Act  of  1922.  This 
action  will  open  the  lend  to  such  forms 
ofilispositionas may  by>law  be madeof 
National  Forest fiiystam  land.  The  landiis 
temporarily  dosed-to:mining  by  a  Forest 
Service  exchange  proposal.  iThe  land 
Thas  been  and  will^eaiain  open-to 
mineralilaasiag. 

January  24.'1992. 
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rom  FUfrracN  information  contact: 

Doris  E.  Chelius,  BLM  Colorado  State 
Office.  2850  Youngfield  Street. 
Lakewood,  Colorado  80215-7076.  303- 
239-3706. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  1825,  which 
withdrew  National  Forest  System  land 
for  use  as  a  picnic  area,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Sixth  Principal  Meridian 

Arapaho  National  Forest 

T.  5  Sm  R.  76  W.. 

Sec  28.  SWV4SWy4SEy4. 

The  area  described  contains  10  acres  in 
Summit  County. 

2.  At  9  a.m.  on  February  24, 1992.  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  January  16. 1992.      { 
Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 

[FR  Doc  92-1771  Filed  1-23-92: 8:45  am) 

MUMQ  COM  4310-JB-M 


43  CFR  Public  Und  Order  6920 

(CO-930-4214-10:  COC-0102703] 

Public  Land  Order  No.  6894, 
Correction:  Withdrawal  of  Public 
Lands  and  National  Forest  System 
Lands  for  tlie  Fryingpan-Arkansas 
Project;  Colorado 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  will  correct  errors 
in  acreage  and  land  descriptions  in 
Public  Land  Order  No.  6894. 
EFFECTIVE  DATE:  January  24. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7076,  303- 
239-3706. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988).  it  is  ordered  as  follows: 

The  acreages  and  land  descriptions  in 
Public  Land  Order  No.  6894,  56  FR 
52211-52212.  October  18, 1991.  FR  Doc. 


91-25328.  are  hereby  corrected  as 
follows: 

In  SUMMARY  on  page  52211,  second 
column,  the  line  which  reads 
"SUMMARY:  This  order  withdraws 
2,122.58"  is  hereby  corrected  to  read 
•SUMMARY:  This  order  withdraws 
2.222.58". 

In  SUMMARY  on  page  52211,  second 
column,  line  13  of  the  SUMMARY, 
which  reads  "797.34  acres  of  public 
lands  are"  is  hereby  corrected  to  read 
"897.34  acres  of  public  lands  are". 

In  paragraph  1.  third  column,  line  10, 
which  reads  "Sec.  19.  lot  46;"  is  hereby 
corrected  to  read  "Sec.  19,  lot  46, 
NE'/4SEV4.  E'ANW'ASE'A.  and 
SWy4SEy4:". 

In  paragraph  1,  third  column,  line  28. 
which  reads  "approximately  797.34 
acres  of  public  lands"  is  hereby 
corrected  to  read  "approximately  897.34 
acres  of  public  lands". 

Dated:  January  16, 1992. 
Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  92-1774  Filed  1-23-92:  8:45  am] 
nixma  code  43io-jb-ii 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

(CC  Docket  No.  88-2,  Phme  1;  FCC  91-3S2] 

Filing  and  Review  of  Open  Network 
Ardiitecture  Plans 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. . 

summary:  The  Bell  Operating 
Companies  (BOCs)  filed  further 
amendments  to  their  Open  Network 
Architecture  (ONA)  plans  pursuant  to 
the  Commission's  BOC  ONA 
Amendment  Order,  (55  FR  27468  (July  3. 
1990)).  The  Commission  adopted  a 
Memorandum  Opinion  and  Order 
generally  approving  the  further 
amendments  to  the  BOC  ONA  plans 
submitted  by  the  BOCs.  The 
Commission  also  required  the  BOCs  to 
file  further  amendments,  and  it 
established  new  annual  reporting 
requirements  in  a  number  of  areas.  The 
Commission  concluded  that  these 
amendments  and  annual  reports  will 
permit  the  Commission  to  ensure 
continuing  BOC  progress  in  the 
provision  of  new  ONA  services  and  new 
technical  capabilities  to  enhanced 
service  providers  (ESPs). 

EFFECTIVE  DATE:  February  24, 1992. 


ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Rose  Crellin,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau  (202)  632-9342. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  FCC 
91-382.  adopted  November  21. 1991.  and 
released  December  19. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  239).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  1114  21st  Street,  NW.. 
Washington,  DC  20036.  (202)  452-1422. 

Summary  of  Memorandum  Opinion  and 
Order 

1.  The  Bell  Operating  Companies 
(BOCs)  filed  initial  Open  Network 
Architecture  (ONA)  plans  on  February 
1. 1988.  pursuant  to  the  Phase  I  Order. 
(51  FR  24350  (July  3. 1986)).  Under  the 
ONA  requirements  set  forth  in  that 
order,  the  BOCs  were  required  to 
tmbundle  basic  service  building  blocks 
and  offer  all  enhanced  service  providers 
(ESPs)  equal  access  to  these  unbundled 
network  elements.  On  November  17, 
1988.  the  Commission  adopted  the  BOC 
ONA  Order  (54  FR  3453  Qan.  24. 1989)). 
approving  in  part  the  ONA  plans  of  each 
of  the  BOCs.  The  Commission  also 
ordered  the  BOCs  to  file  ONA  plan 
amendments,  by  May  19. 1989. 
addressing  specifically  identified 
deficiencies. 

2.  On  April  12. 1990.  the  Conunission 
approved  the  BOCs'  amended  ONA 
plans,  subject  to  certain  conditions 
(BOC  ONA  Amendment  Order.  55  FR 
27468  (July  3. 1990)).  The  Commission 
directed  the  BOCs  to  file  minor 
amendments  by  July  15. 1990,  and  to 
submit  further  amendments  by  April  15, 
1991  for  Commission  approval.  In 
addition,  the  Commission  stated  that  it 
would  continue  to  oversee  ONA 
development,  and  that  it  would  continue 
to  monitor  the  evolution  of  ONA  with 
periodic  reports,  fiurther  amendments,  or 
other  actions. 

3.  In  response  to  the  amendments  filed 
by  the  BOCs  in  July  1990  and  April  1991. 
the  Commission  adopted  a 
Memorandum  Opinion  and  Order  (FCC 
91-382.  adopted  November  21, 1991). 
The  Commission  generally  found  that 
the  BOCs'  further  amendments  were 
responsive  to  the  requirements  of  the 
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BOC  ONA  Amendment  Order.  The 
Commission  determined  that  the  BOCs' 
further  amendments  reflect  BOG  active 
participation  in  Information  Industry 
Liaison  Committee  (IILC)  activities,  and 
progress  in  developing  and  providing 
evolutionary  ONA  services  to  ESPs 
within  the  ONA  model  that  the 
Commission  adopted  in  the  BOC  ONA 
Order.  The  Commission  required  the 
BOCs  to  make  further  amendments  to 
their  ONA  plans,  and  established  new 
annual  reporting  requirements  to  enable 
the  Commission  to  monitor  the  BOCs' 
progress  in  providing  ONA  capabilities 
to  ESPs. 

4.  The  Commission  required  that  once 
structural  separation  requirements  are 
removed  for  a  BOC,  it  must  amend  its 
ONA  plan  prior  to  offering  an  enhanced 
service  that  uses  a  basic  serving 
arrangement  (BSA),  basic  service 
element  (BSE),  or  complementary 
network  service  (CNSJ  other  than  those 
listed  in  its  approved  ONA  plan. 

5.  The  Commission  also  required  each 
BOC  to  amend  its  ONA  plan  by 
February  14. 1992,  to  include:  (1)  A 
description  of  its  plans  for  the 
unbundling  of  Signaling  System  7  (SS7), 
Integrated  Services  Digital  Networi( 
(ISDN),  and  Intelligent  Network  (IN), 
and  generally  how  these  services  will  fit 
into  the  ONA  framework:  and  (2)  a 
description  of  changes  to  its  customer 
proprietary  networic  information  (CPNI) 
plan  that  it  makes  to  reflect  the 
Commission's  modified  CPNI 
requirement  adopted  in  the  BOC 
Safeguards  Order  (FCC  91-381,  adopted 
November  21, 1991),  including  changes 
to  the  multiline  CPNI  notification  form, 
procedures  for  customer  authorization  of 
CPNI  access  by  the  BOCs'  own 
enhanced  services  marketing  personnel 
and  by  other  ESPs,  and  procedures  for 
restricting  unauthorized  access  to  a 
customer's  CPNI. 

6.  The  Commission  required  each  BOC 
to  amend  its  ONA  Plan  by  April  15, 
1992,  to  include:  (1)  A  description  of 
changes  in  its  databases  that  are 
password/ID  or  otherwise  restricted 
fit)m  access  by  BOC  enhanced  services 
marketing  personnel  to  reflect  the 
Commission's  modified  CPNI 
requirement  adopted  in  the  BOC 
Safeguards  Order  and  (2)  additional 
CNSs  that  will  be  offered  as  BSEs. 

7.  The  Commission  required  each  BOC 
to  report  on  the  following  initially  by 
April  IS,  1992,  and  on  or  before  April  15 
annually  thereafter  (1)  Annual 
projected  deployment  schedules  for  its 
ONA  services  by  type  of  ONA  service 
(BSA.  BSE.  CNS.  or  ancillary  network 
service  (ANS))  in  terms  of  percentage  of 
access  lines  served  system-wide  and  by 
market-area.  The  April  15, 1992  report 


should  cover  the  years  beginning  July  1, 
1993, 1994,  and  1995.  Subsequent  reports 
should  cover  the  three-year  period  for 
the  three  corresponding  future  years;  (2) 
new  ONA  service  requests  from  ESPs 
and  their  disposition,  and  disposition  of 
ONA  service  requests  that  have 
previously  been  designated  for  further 
evaluation;  (3)  those  ONA  service 
requests  previously  deemed  technically 
infeasible,  and  their  disposition;  (4) 
projected  deployment  of  SS7,  ISDN,  and 
IN  in  terms  of  percentage  of  access  lines 
served  system-wide  and  on  a  market- 
area  basis.  SS7  data  should  be  reported 
by  Technical  Reference  (TR)  317  and  TR 
394,  ISDN  data  by  basic  rate  interface 
(BRI)  and  primary  rate  interface  (PRI). 
and  IN  data  by  release  number  or  other 
designation  by  type;  (5)  new  ONA 
services  available  through  SS7,  ISDN 
and  IN,  and  plans  to  provide  these 
services;  (6)  progress  on  the  efforts  in 
the  IILC  on  continuing  activities  for  the 
implementation  of  service-specific  and 
long-term  uniformity  issues;  (7)  progress 
in  providing  billing  information, 
including  billing  name  and  address 
(BNA),  line-side  calling  number 
identification  (CNI),  or  possible  CNI 
alternatives,  and  call  detail  services  to 
ESPs;  (8)  progress  in  developing  and 
implementing  OSS  services  and  ESP 
access  to  those  services;  (9]  progress  on 
the  uniform  provision  of  ESP  access  to 
operations  support  systems  (OSS);  and 
(10)  a  list  of  BSEs  used  in  the  provision 
of  BOCs  own  enhanced  services. 

8.  The  Commission  required  the  BOCs 
by  March  31, 1992.  and  every  six  months 
thereafter,  to  work  through  the  IILC:  (1) 
To  develop  one  consolidated  nationwide 
matrix  of  BOC  ONA  services  and  state 
and  federal  ONA  tariffs,  and  file  the 
matrix  with  the  Commission;  (2)  to  file 
computer  diskettes  and  printouts  of  data 
regarding  state  and  federal  tariffs;  (3)  to 
file  a  printed  copy  and  computer 
diskette  of  the  ONA  Services  User 
Guide:  (4)  to  file  updated  information 
contained  in  appendix  A  of  the  January 
31, 1991  Gross  Reference  Guide  on  ESP 
requests  received  and  how  they  were 
addressed  by  the  BOCs  with  details  and 
matrices;  (5)  to  file  updated  information 
contained  in  appendix  B  of  the  January 
31, 1991  Gross  Reference  Guide  on  BOC 
responses  to  the  requests  and  to  the 
matrix;  and  (6)  to  file  updated 
information  contained  in  appendix  G  of 
the  January  31, 1991  Gross  Reference 
Guide  on  services  offered  by  the  BOG  in 
response  to  the  requests. 

Otdering  Clauses 

1.  //  is  hereby  ordered,  that  pursuant 
to  Sections  1. 4(i)  and  (j).  201. 202, 203, 
205, 214. 218,  and  403  of  the 
Communications  Act  of  1934.  as 


amended.  47  U.S.C.  {  S  151, 154(i)  and 
(j),  201.  202.  203.  205.  214.  218.  and  403. 
the  BOC  ONA  Plan  Further 
Amendments  of  Ameritech,  Bell 
Atlantic.  BellSouth,  NYNEX,  Pactel, 
SWBT,  and  US  West  are  approved, 
subject  to  the  conditions  described 
herein. 

2.  //  is  further  ordered  that  the  BOCs 
must  provide  the  reports  and 
amendments  as  described  herein. 

List  of  Subject  in  47  CFR  Part  64 

Communications  common  carriers: 
Computer  technology. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(PR  Doc.  92-1690  Filed  1-23-92;  8:45  am| 

WLUNQ  coos  STIl-ei-H 


47  CFR  Part  73 

[MM  Docket  No.  84-231;  RM-6706.  RM- 
6406.  RM-S3i1,  RM-5604.  RM-7459.  RM- 
7325,  RM-S094,  RM-7372] 

Radio  Broadcasting  SarvlCM; 
Shrevoport,  Bastrop,  Homer, 
Mansfield,  Ruston.  Vivian  and 
Jonestwro,  LA;  El  Dorado  and  Stamps. 
AR;  Atlanta,  Henderson,  Hooks  and 
San  Augustine,  TX 

agency:  Federal  Communications 
Commission. 

actkm:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  259C2  for  Channel  2eiA  at 
Shreveport  Louisiana,  and  modifies  the 
license  of  Station  KMJJ^^.  Channel 
261A,  Shreveport  Louisiana,  to  specify 
operation  on  Channel  259G2.  The 
reference  coordinates  for  the  Channel 
259G2  allotment  at  Shreveport  are  32- 
32-30  and  93-48-06.  This  document  also 
makes  related  channel  allotments  at   - 
AUanta,  Texas;  El  Dorado,  Arkansas; 
Hooks,  Texas;  Henderson,  Texas; 
Jonesboro,  Louisiana;  Mansfield. 
Louisiana;  Stamps.  Arkansas:  Bastrop. 
Louisiana;  Homer,  Louisiana;  Vivian, 
Louisiana;  and  San  Augustine,  Texas. 

dates:  Effective  March  2, 1992;  the 
window  period  for  filing  applications  for 
the  Gharmel  238A  allotment  at  Stamps, 
Arkansas,  and  the  Channel  284G3 
allotment  at  Mansfield,  Louisiana,  will 
open  on,  March  3, 1992.  and  close  on 
April  2, 1992. 
FOR  RIRTHCR  mrORMATION  CONTACT 

Robert  Hayne.  Mass  Media  Bureau. 
(202)  634-6530. 

SUmSMCNTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Third 
Report  and  Order,  MM  Docket  No.  84- 
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231,  adopted  December  20, 1991,  and 
released  January  14. 1992. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street,  NW..  Washington.  DC 
20036.  j 

Li«t  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
conthnies  to  read  as  follows: 

Authorily:  47  U.S.C.  154.  303. 

S73J02    [Ameftcted] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Louisiana 
by  removing  Channel  261A  and  adding 
Channel  259C2  at  Shreveport;  by 
removing  Channel  239A  and  adding 
Channel  287A  at  Vivian;  by  removing 
Channel  26GA  and  adding  Channel  272A 
at  Homer,  by  removing  Channel  285A 
and  adc&ig  Channel  285C3  at  )<Miesboro: 
and  by  adding  Channel  284C3  at 
Mansfleld. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Arkansas 
by  removing  Channel  257A  and  adding 
Chaimel  254C3  at  El  Dorado:  artd  by 
adding  Channel  238A  at  Stamps. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Texas  by 
removing  Channel  257A  and  adding 
Channel  261C2  at  Atlanta,  by  removing 
Channel  240A  and  adding  Channel 
240C3  at  Hooks;  by  removing  Channel 
261 A  and  adding  Channel  260 A  at 
HenderscMi;  and  by  removing  Channel 
26QA  and  adding  Channel  223A  at  San 
Augustine. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 

(FR  Doc.  92-1446  Filed  1-23-92;  &45  am] 
icoDe«na.«Mt 


«7CFRPart73  I 

(MM  DeciMt  New  •»-440;  RM-67631 

Radk)  Broadcasting  Servicee; 
Texartama,  AR  j 

AOMCV:  Federal  Commimications 

Commission. 

action:  Fmal  rule. 

IWaairr,  This  document  si^stitutea 
Channel  292CZ  for  292A  at  Texarkana. 


Arkansas,  and  modifies  the  permit  of 
State  Line  County  Broadcasting 
Company  for  Station  KUKB  to  specify 
operation  on  the  higher  class  channeL 
See  54  FR  41465  (October  la  1980]. 
Channel  292C2  can  be  allotted  to 
Texarkana  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  16.5  kilometers  (10.3  miles] 
southeast  at  petitioner's  requested  site 
at  coordinates  33-18-05  and  93-57-10. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  March  2. 1992. 
FOR  FUNTHHI INFONMATIOH  CONTACT: 
Arthnr  Scrutchins.  Mass  Media  Bureau, 
(202)  634-6530L 

SUFPUaiENTAflV  INFORMATION:  This  IS  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-440^ 
adopted  January  9, 1991,  and  released 
January  21, 1901.  The  faB  text  (rf  this 
Commissifm  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  inirchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  45Z-142Z, 
1714  21st  Street,  NW..  Wa^ington,  DC 
2003& 

List  of  Sufaiects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— (AMCNOEOl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AutiMKity:  47  U.&C  154,  303. 

$73,202    [Amended] 

2.  Section  73.202(bJ.  the  Table  of  FM 
AUotments  under  Arkansas,  is  amended 
by  removing  Channel  292A  and  adding 
Channel  292C2  at  Texarkana. 

Federal  Communicatians  Comnisaion.   . 

Bew«riy  MdOUikk. 

Assistant  Chief,  Policy  and  Rules  IMvision, 

Mass  Medio  Eiureoiu 

(FR  Doc.  92-1816  Filed  1-23-92;  8:45  ara} 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheric 
Administration 

50  CFR  Parts  611  and  672 
[Docket  Na  91t17«-2»tS] 

Foreign  Fishing;  Groumtflsh  of  tiM  Gulf 
of  Alaska 

AOENCV:  National  Marina  Fisberies 
Service  (NMFS).  NOAA.  Commerce. 


ACTION:  Final  notice  of  1092  initial 
specifications  of  groundfisb  and  Pacific 
halibut  bycatch  management  measures; 
directed  fishing  allowances;  prohibition 
of  directed  fishing:  and  request  for 
comments. 

summary:  NMFS  announces  initial 
specifications  of  groundfish  in  the  Gulf 
of  Alaska  (GOA)  for  the  1902  fishing 
year  and  dieterminations  pertaining  to 
management  of  the  GOA  grotindfidi 
fisheries  during  1992.  This  action  is 
necessary  to  inform  the  public  of  the 
determinatiois.  The  measures  are 
intended  to  carry  out  management 
objectives  contained  in  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMP). 
DATES:  Effective  OOcOl  hours  ajs., 
Alaska  local  time  (alt.),  January  20^ 
1992.  Ctmiments  are  invited  on  die 
apportionments  of  reserves  on  or  before 
February  3. 1902. 

ADDRESSES:  Comments  on  the 
apportionments  of  reserves,  or  directed 
fishery  closures  should  be  sent  to  Steven 
Pennoyer,  Director,  Alaska  Region. 
National  Marine  Fisheries  Service,  PX). 
Box  021668.  Junean,  AK  998(0.  Copies  of 
an  environmental  assessment  (EA)  may 
also  be  obtained  kma  this  adc^ss.  The 
final  Slock  Assessment  and  Fishery 
Evaluation  (SAFE]  rep<^  dated 
November  1991.  may  be  obtained  from 
the  North  Pacific  Finery  Management 
Council,  P.O.  Box  103136,  Anchorage. 
Alaska  99510. 
FOR  FURTHER  MFONMATNMt  CONTACT: 

Ronald  \.  Berg.  Fishery  ManagesBent 
Kologist,  (04FS.  g07-586>722& 

SUPFLEMENTARV  MFORMATMNT . 

Baekgrottiid 

This  notice  announces  for  the  1992 
fishmg  year  (1)  Total  aUowaUe  catches 
(TACs)  for  each  category  of  groimdfish 
in  the  GOA  and  amiortionments  thereof 
to  domestic  annual  processing  (DAP):  (2) 
apportionment  of  reserves  to  DAP;  (3) 
assignments  of  the  sablefish  TAC  to 
authorized  fishing  gear  users;  (4) 
prohibitions  of  directed  fishing;  (5) 
prohibited  species  catch  (PSQ  limits 
relevant  to  fully  utilized  groundfish 
species;  (6)  Pacific  halibut  PSC  mortality 
limits;  and  (7)  seasonal  apportionments 
of  the  I^cific  halibut  PSC  limits.  Each  of 
these  measures  is  discussed  as  follows: 

The  process  for  determiaing  TACs  for 
groundfish  species  in  the  GOA  is 
established  by  regulation*  implementing 
the  FMP  whtdi  was  prepared  1^  the 
North  Pacific  Fishery  Ktenageaent 
Council  (Council)  under  Ae  Magnuaoa 
Fishery  Conservation  and  Management 
Act  (MagnusoB  Act).  Regnlatioiia 


U  Ml 
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implementing  the  FMP  appear  at  SO  CFR 
611.92  and  part  672.  The  sum  of  the 
TACs  for  all  species  must  fall  within  the 
combined  optimum  yield  (OY)  range 
established  for  these  species  of  116,000- 
800,000  metric  tons  (mt)  ,' 

(§  672.20(a)(2)(ii)). 

Under  S  611.92(c)(1)  and 
§  672.20(a)(2)(i).  TACs  are  apportioned 
initially  among  DAP,  joint  venture 
processing  (JVP),  total  allowable  level  of 
foreign  fishing  (TALFF),  and  reserves. 
The  DAP  amounts  are  intended  for 
harvest  by  U.S.  fisherman  for  delivery 
and  sale  to  U.S.  processors.  Any  }VP 
amounts  are  intended  for  joint  ventures 
in  which  U.S.  Hshermen  typically  deliver 
their  catches  to  foreign  processors  at 
sea.  Any  TALFF  amounts  are  intended 
for  harvest  by  foreign  Hshermen.  The 
reserves  for  the  GOA  are  20  percent  of 
the  TAG  for  pollock.  Pacific  cod.  flatfish 
target  species  categories,  and  "other 
species."  If  necessary,  these  reserve 
amounts  may  be  set  aside  for  possible 
reapportionment  to  DAP  and/or  JVP  if 
the  initial  apportionments  prove 
inadequate.  Reserves  that  are  not 
reapportioned  to  DAP  or  JVP  may  be 
reapportioned  TALFF.  Other  groundfish 
target  species,  including  sablefish  and 
the  rockfish  species,  are  fully  utilized  by 
DAP,  and  no  reserves  are  estabUshed. 

The  Council  met  during  September  23- 
28, 1991,  and  developed 
recommendations  for  proposed  1992 
TAC  specifications  for  each  target 
species  category  of  groundfish  on  the 
basis  of  the  best  available  scientific 
information.  The  Council  also 
recommended  other  management 
measures  pertaining  to  the  1992  fishing 
year. 


Under  S  672.20(c)(1),  Council 
recommendations  were  proposed  in  the 
Federal  Register  (56  FR  58666;  November 
21, 1991).  No  JVP  or  TALFF  amounts 
were  specified.  Under  §  672.20(c)(l)(i). 
one-fourth  of  the  proposed 
specifications  and  apportionments  and 
one-fourth  of  the  Pacific  halibut  PSC 
limits  are  eff^ective  January  1  on  an 
interim  basis  and  are  now  superseded 
by  this  Federal  Register  notice  of  final 
specifications. 

Written  comments  on  the  proposed 
specifications  and  other  management 
measures  were  requested  until 
December  18, 1991.  The  Director,  Alaska 
Region,  NMFS  (Regional  Director) 
received  no  comments. 

The  Council  met  December  2-9, 1991. 
to  review  the  best  available  scientific 
information  concerning  groundfish 
stocks,  and  intended  industry  harvest 
plans  for  1992.  The  information  is 
contained  in  the  Stock  Assessment  and 
Fishery  Evaluation  Report  for  the  1992 
Gulf  of  Alaska  Groundfish  Fishery 
(SAFE  report)  dated  November  1991, 
which  was  prepared  and  presented  by 
the  GOA  Plan  Team  to  the  Council  and 
to  the  Council's  Scientific  and  Statistical 
Conunittee  (SSC)  and  Advisory  Panel 
(AP).  New  information  contained  in  the 
November  SAFE  report  includes  the 
following. 

1.  For  Pollock 

Data  from  the  1991  spring 
hydroacoustic  survey  in  Shelikof  Strait 
conducted  by  the  Alaska  Fisheries 
Science  Center  estimates  of  catch-at- 
age  from  the  spring  1991  fishery;  annual 
estimates  of  weight-at-age  from  the 
hydroacoustic  survey;  and  revised 
estimates  of  maturity-at-age. 


2.  For  Groundfish,  Generally 

Data  from  the  NMFS  Observer 
Program  Office  for  1991;  revised 
estimates  of  groundfish  biomass  from 
the  1990  bottom  trawl  survey  in  the 
GOA;  and  updated  estimates  of  catch. 

The  SSC  adopted  Acceptable 
Biological  Catch  (ABC) 
recommendations  from  the  Plan  Team, 
as  provided  in  the  SAFE  report,  for 
Pacific  cod.  deep-water  flatfish,  shallow- 
water  flatfish,  flathead  sole,  arrowtooth 
flounder,  "other  rockfish",  shortraker/ 
rougheye  rockfish.  pelagic  shelf  rockfish. 
and  demersal  shelf  rockfish.  The  SSC 
recommended  different  ABCs  for 
pollock.  Pacific  ocean  perch,  and 
thomyhead  rockfish.  The  Council 
adopted  SSC  recommendations  for  the 
ABC  for  each  target  species  category 
except  pollock. 

The  Council  recommended  that  TACs 
be  equal  to  ABC  for  Pacific  cod, 
sablefish.  shortraker/rougheye  rockfish. 
"other  slope  rockfish",  pelagic  shelf 
rockfish,  demersal  shelf  rockfish,  and 
thomyhead  rockfish.  The  Council 
recommended  that  TAC  be  less  than 
ABC  for  pollock,  deep-water  flatfish, 
shallow-water  flatfish,  flathead  sole, 
arro%vtooth  flounder,  and  Pacific  ocean 
perch. 

The  sum  of  the  TACs  approved  by  the 
Council  for  GOA  groundfish  is  282.066 
mt  (Table  1),  which  is  within  the  OY 
range  specified  by  the  FMP.  New 
information  and  subsequent  actions  by 
the  Council  for  those  target  species 
categories  for  which  final  ABCs  are 
different  from  those  contained  in  the 
final  SAFE  report  are  summarized 
foUonving  Table  1.  Additional 
information  can  be  found  in  the  SAFE 
report. 


Table  1.— Final  1992  Specifications  for  Overfishing  Levels,  Acceptable  Biological  Catches  (ABC),  and  Total  Allow- 
ance CATC»<ES  (TAC)  FOR  THE  WESTERN /CENTRAL  (W/C).  WESTERN  (W).  CENTRAL  (C).  AND  EASTERN  (E)  REGULATORY  AREAS 
AND  IN  THE  SHUMAQIN  (SH).  CHIRIKOF  (CH).  KODIAK  (KD).  WEST  YAKUTAT  (WYK).  AND  SOUTHEAST  OUTSIDE  (SEO)  DISTRICTS 

.  OF  THE  Gulf  of  Alaska  (GW).  Speofications  of  Domestic  Annual  Processing  (DAP)  Equal  TAC.  Values  are  in  Metric 

TONS 
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PoOock.. 


Pacific  cod.. 


Deap  watw  flatfish  •.. 


ShaHmv  watar  llaifiih  * 
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96,000 
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23.500 
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30,000 

39,000 

E 

1.000 

1.000 
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63.500 

w 
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1.740 
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33.5S0 

15,000 

E 

iJMO 

3.000 

ToM 

39,200 

19,740 

27.460 

3.000 

C 

21,260 

7.000 

E .„. 

1.740 

1.740 
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Table  1.— Fmal  1992  Specifications  for  Overfishing  Levels,  Acceptable  Biological  Catches  (ABC),  and  Total  Aaow- 
ANCE  Catches  (TAQ  for  the  Western/Central  (W/C),  Westbw  (W),  Ccmtral  (C),  ano  Eastern  (E)  Regulatory  Areas 

AND  IN  THE  SHUMAGIN  (SH),  CHmmOF  (CH),  KOOIAK  (KD),  WEST  YAKUTAT  (WYK),  AND  SOUTHEAST  OUTSIDE  (SEO)  DISTRICTS 

OF  THE  Gulf  of  Alaska  (GW).  Specifications  of  Domestic  Annual  Processing  (DAP)  Equal  TAC.  Values  are  in  Metric 
TONS— Cor^nued 
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■  See  figure  1  e(  {672.20  tor  liascriplion  of  regulatory  areas/dstricla. 


species  01  damersai  siwH  rockiiih  Med  in  tootoole 
^_,_^    _  ,.  _    jwontut  (sharpchin  rockfiati).  S  aeroni  (auron  recklisli).  S 

mtlauoalemm  (btackoll  todAh).  &aoodai  (ehilipepper  rockish),  &  CMtmi  (dsifcWoldi  lockfiah)^  &  atongabm  (yaenaWped  ncMkM;  S  MarMoaaat  piariinuin 
roeftM^.  S  MitMm  (pygmy  roctrflah).  5yiar(]kn^(8hortbeny  rodd^),  5.  dlptopma  (spiitrvMe  rockfishU  &  aso^  (stripetail  rodclish),  S  minittus  (vermkon  rockSah).  S 
reed!  (yeltowmouth  rodcfisft),  &  paudspirm  (bocaccio  rockfish).  S  IwwjprNM  (siKergray  roefcfisti),  arvf  S  pmriger  (redsiripe  rockfish).  "Other  rockfiah"  in  the 
Southeast  Outside  District  means  the  above  17  species,  but  exckides  the  eight  species  of  demersal  shelf  rockfish  listed  in  footnote  number  9  bek>w. 

*  Pacific  ocean  perch  mearfs  5etes/B»  a*i«uK 

« ShortnAer/roH^ieye  rscMisit  iiwIudBa  2  spades  5MMSIW  ionM*  arttf  S  «tauAwNA  lespeetivefy. 
_ ;  "Peiagc  shgt  rockfish"  intAidcs  5  species:  Sebastaa  tmlanefs  (black  rackfish)  &  mysOnM.  (bkjeiacklish)  £  aUtus  (dusky  rocfcCsli)  S  anln<iMli>  (widow 
fockflsh).  and  £  AsMOba  (yeiowtal  rockfish). 

•  "Demersal  shell  rackfiah^'  incMea  8  spades:  Sebaatea  nebulosua  (China  rockfish).  5  eauniws  (copper  rockfal^,  S  itmlger  (puiRMck  rockfish).  S 
he^tonrnxMaba  (rosethom  rockfish).  &  ngndiKtM  (tiger  rockfish).  S.  wtaauni*  (yeMMveye  rockfish),  S  pianiDgan  (canary  rockfish).  and  &  bteooda  N8  banded 
vodkfisM. 

'<>  The  category  "other  spedes"  includes  Atka  mackerel,  sculpins.  sharks,  skates,  eUachon,  smelts,  capelin.  squid,  and  octopus.  The  TAC  Is  equal  to  5  percent 
of  the  TAGS  of  the  target  species. 


1.  New  Information  on  Acceptable 
Biological  Catch  Determinations 

Pollock — The  exploitable  biomass  for 
pollock  in  the  combined  Western  and 
Central  Regulatory  Areas  during  1992  is 
838J00O  mt.  whkh  is  based  on  the  Stock 
Synthesis  (SS)  model  The  Han  Team 
incorporated  two  revisions  to 
iafwmation  nsed  for  determining  1991 
exploitable  biomass.  First,  biomass 
estimates  determined  from  the  1984, 
1987,  and  1990  bottom  trawl  surveys 
have  been  revised.  This  revision  was 
necessary  to  accommodate  differences 


related  to  survey  methodologies  and 
resulting  data  obtained  from  the 
surveys.  Second,  estimates  of  discards 
occurring  in  the  domestic  commercial 
fishery  since  1986  were  included.  These 
changes  were  reflected  in  the 
preliminary  SAFE  report,  dated 
September  1991. 

New  information  about  pollock  stocks 
has  become  available  since  September. 
This  information  includes:  (1)  Biomass 
estimates  from  the  1991  hydroacoustic 
survey;  (2)  estimates  of  catch-at-age 
from  the  spring  1991  comrnerciat  fishery; 
(3)  annual  estimates  of  weight-at-age 


from  the  hydroaorastic  survey;  (4) 
revised  estimates  of  maturity-at-age;  (S) 
updated  estimates  of  discard  and  catch; 

(6)  historical  length-frequency  data;  and 

(7)  an  estimate  of  biomass  for  the 
Chirikof  statistical  area  in  1975  that  was 
expanded  to  provide  a  GOA-wide 
estimate. 

The  Plan  Team  estimated  ABC  for 
pollock  to  be  108,(XX)  mt,  which 
represents  the  average  expected  yield 
between  the  years  1992-1994  under  a 
pessimistic  recruitment  scenario  and  a 
fishing  strategy  in  which  fishing 
mortality  (F]  equals  F.^.  The  SSC 
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believed  that  the  densitjr^pendent 
relationship  used  by  the  Man  Team  i 
not  ciedibl^  denonstreted  and  coold  not 
support  the  F^r  derived  from  the 
relatkmdiip.  Tbe  SSC  farther  believed 
that  estimating  the  poUock  ABC  sboidd 
continae  tobe  done  with  caution  to 
reflect  onccrtainty  about  tlie  abundance 
of  poUock  stocks.  Tbe  SSC  also  noted 
that  a  conservative  eiqrfoitation  stiategy 
was  appropriate  because  the  poUock 
population  btomass  continues  to  dedine. 
and  because  pollock  are  imprntant  to 
some  marine  mammaltf  and  sea  birds  for 
food.  The  SSC  recommended  that  the 
pollock  ABC  in  the  Western/Central 
Regulatory  Area  be  set  at  84,000  mt, 
based  on  a  harvest  rate  of  10  percent  of 
the  estimated  p(^ock  biomass  at  the 
beginning  of  the  year. 

The  Comicil.  an  reviewing  die  Plan 
Team  and  SSC  reccRmncndations. 
recommended  that  the  ABC  for  pdlock 
in  the  combined  Western/Central  (W/C) 
Regulatory  Area  be  96,000  mL  Tins 
amount  is  midway  between  the  Flan 
Team  recommendation  of  1OS4I0O  mt 
and  the  SSC  recommendation  of  84,000 
mt  Nonetbdess,  the  Coondl  adapieA. 
the  AP  recommendation  dtat  TAC  be 
84,000  mt  for  tbe  con^ned  W/C 
Regulatory  Areas.  Tbe  CouncU  also 
adopted  the  SSC  and  AP 
recommendations  that  specifications  for 
ABC  and  TAC  for  pollock  in  Eastern 
Regulatory  Area  should  be  3^400  mt 

Regulations  tfiat  implement 
Amendment  2S  to  the  FMP  allow 
apportioning  the  pc^kwk  TAC  specified 
for  the  conbined  W/C  Regulatory  Area 
among  the  Shumagin.  Chirikof,  and 
Kodiak  Districts.  These  are  coextensive 
with  Statistical  Areas  61. 62,  and  63. 
respectively.  Apportionments  are 
proportional  to  distribution  of 
exploitable  btomass  as  determined  by 
the  most  recent  NMFS  biomass  surveys. 
These  respective  proportioos  are  23, 22, 
and  55  percent  Aocordin^y,  respective 
apportionments  woold  be  19,320  mt 
18,480  mt  and  46^200  mt  Table  1  of  this 
notice  estaUisbes  these  apportionments. 

Pacific  ocean  perch — The  exploitable 
biomass  is  229,100  mt  based  on  the 
average  of  the  1987  and  1990  trawl 
surveys.  The  SSC  recommended  that 
ABC  be  5.730  mt  using  an  exploitation 
rate  ooe-batf  of  that  reoommended  by 
the  Plan  Team.  The  SSC  alto 
recommended  tttat  the  ABC  be 
apportioned  among  the  regidatory  areas 
according  to  dm  followiag  amounts: 
Westen»— 1,620  mt;  Central— 1720  mt. 
and  Basten»— 2,390  rat  Becaasc  tbe  i 
of  these  amounts  cqaaled  tbe  amooit 
defined  by  die  Fkff  to  be  evcrfidnng. 
the  AP  reconunended  diat  TACs  be 
estabbslwd  among  the  rrgufatory  i 


as  follows:  Western — ^1,470  mt 
CentraK-l,5ei  mt  and  Eastern— 2.169 
mt  The  Coondl  adopted  die  SSC 
recommendations  for  ABC  and  the  AP 
recommendations  for  TACs. 

Apportionment  of  TACg 

The  Cbundl,  after  adopting  the'TACs 
in  TaUe  1,  deliberated  on  tbe 
apportionffient  of  die  TACs  for  eadi 
category  between  DAP,  fVP,  TALFF, 
and  reserve.  Based  on  1991  harvest 
levels  and  expected  markets  in  1992,  the 
Cbuncil  determined  that  the  TAC  for 
eadi  target  species  category  will  be  fully 
harvested  by  U.S.  fishermen.  The 
Coundl  recommended  that  DAP  be 
equal  to  TAC  for  each  target  species 
category.  Therefore,  no  amounts  are 
available  for  JVP  or  for  TALFF. 

NMFS  has  reviewed  tbe  Coundl's 
recommendations  for  ABCs.  TACs,  and 
apportionments  of  TAC  to  DAP  for  each 
target  species  category  and  hereby 
approves  and  im{^ments  these 
spedficatioQS  of  TAC  and  DAP  under 
{  672.20(cMl). 

2.  Apportionment  of  Reserves  to  DAP 

Regulations  implementing  tbe  FMP 
stipulate  that  20  percent  ol  each  TAC  for 
pollock,  l^adfic  cod,  flatfish  species,  and 
the  "other  qiecies"  category  be  set  aside 
in  a  reserve  for  possible 
reapportionment  at  a  later  date    . 
(S  672.20(a](l](i]].  Because  DAP  is 
projected  to  need  all  reserve  amounts, 
NMFS  is  reapportioning  reserves  for 
each  species  category  to  DAP  at  .this 
time.  By  doing  so.  NMFS  is  antidpating 
that  die  domestic  industry  wiD  need  all 
of  the  DAP  amounts  so  specified.  The 
specifications  of  DAP  for  pollock,  Pacific 
cod,  flatfish  categories,  and  the  "other 
species"  category  that  are  shown  in 
Table  1  of  this  notice  reflect  DAP  totals 
after  apportioning  reserves  to  TAC. 

Under  S  672.20(d](5](iv).  the  public 
may  submit  comments  on  the 
apportionments  of  reserves.  Comments 
should  focus  on  whether,  and  the  extent 
to  which,  vessels  of  the  United  States 
will  harvest  reserve  or  DAP  amounts 
during  the  remainder  of  the  year  and 
whether,  and  the  extent  to  which,  U.S. 
harveslcMi  groundftsb  can  or  wiD  be 
processed  by  U.&  fish  processors  or 
recdved  at  sea  by  fbr^n  fidiing 
vessels. 

3.  AaugnmentM  of  tite  Sobkfish  TAC  to 
Authorized  Fishing  Gear  Usen 


Table  2.— Sablbish  Total  Allowable 
Catches  (TAC^  m  Metric  Tons,  Al- 
located TO  Authorized  Qear  m  the 
Requiatorv  Areas  and  Districts  or 
THE  Gulf  OF  Alaska 
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4.  Prohibition  of  Directed  Fishing 

(A)  Shortraker/Rougheye  Rockfish  in 
the  Western  Regdatory  Area 

The  Regional  Director  has  determined 
that  die  TAC  for  shortraker/rougheye 
rockfish  will  be  taken  as  incidental 
catch  to  support  other  directed  fisheries 
for  other  groundfish  species  in  the 
Western  Regulatory  Area. 

Under  authority  of  S  V7i:2D{c\{Z\,  the 
Regional  Director  is  establishing  a 
directed  fishing  allowance  in  the 
Western  Regulatory  Area  of  zero  mt  for 
shortraker/rougheye  rockfish  effective 
January  17, 1992  and  prohibits  for  the 
remainder  of  the  fishing  year  directed 
fishing  for  shortraker/rougheye  rockfish 
in  the  Western  Regulatory  Area.  Under 
S  672.20(g)(3),  the  operator  of  a  vessel  is 
engaged  in  directed  fisbing  for 
shortraker/rougheye  rockfish  if  he 
retains,  at  any  particular  time  during  a 
trip,  an  amount  of  this  spedes  group 
equal  to  or  greater  than  20  percent  of  sU 
other  fidx  spedes  retained  at  tbe  same 
time  on  the  vessd  during  the  same  trip. 


Sablefisb  TACs  for  aodi  of  the 
regrisloty  areas  and  districts  arc  further 
assigned  to  hook-and-Bne  and  ttawd 
gear  (Table  Q  accordiag  le  the 
percentages  requfred  by  1 672.24(c). 


(B)  Sablefish  by  Vessels  Ushig  Trawl 
Gear  in  tbe  Central  and  Western 
Regulatory  Areas 

The  Regimial  Director  has  determined 
that  the  amount  of  the  TAC  for  sablefisb 
as8i9:ied  to  vessels  using  trawl  gear  wrill 
be  taken  as  incidental  catch  to  support 
other  directed  fisheries  for  other 
groundfish  spedes  in  the  Western  and 
Central  Regulatory  Areas. 

Under  authority  of  1 672.20(c)(2),  the 
Regional  Director  is  establishing  a 
directed  fishing  allowance  of  »ro  mt  for 
sablefisb  in  the  Western  and  Central 
Regulatory  Areas.  This  allowance  is 
apph'cable  to  vessels  using  trawl  gear, 
effective  lanaary  17. 1902  and  prohibits, 
for  die  remainder  of  the  fishing  year, 
directed  fishteg  for  saUcfisb  is  ttw 
Western  and  Central  Regatatoty  Aiessi 
Under  1 672.20(g)(1).  tbe  operator  of  a 
vessd  is  eKgaged  In  directed  fishing  for 
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sablefish  if  he  retains  at  any  particular 
time  during  a  trip  an  amount  of  this 
species  equal  to  or  greater  than  the  sum 
of  15  percent  of  the  aggregate  amount  of 
deep-water  flatfish  and  rockfish  of  the 
genera  Sebastes  and  Sebastolobus,  plus 
5  percent  of  ail  other  fish  species 
retained  at  the  same  time  on  the  vessel 
during  the  same  trip. 

This  action  is  in  addition  to  a  closure 
to  directed  Bshing  for  sablefish  in  the 
Eastern  Regxilatory  Area  by  vessels 
using  trawl  gear.  The  closure  is  already 
required  by  regulations  at  50  CFR 
672.24(c)(1).  I 

(C)  Pollock  in  the  Eastern  Regulatory 
Area 

The  Regional  Director  has  determined 
that  the  TAC  for  pollock  will  be  taken 
as  incidental  catch  to  support  other 
directed  fisheries  for  other  groimdfish 
species  in  the  Eastern  Regulatory  Area. 

Under  authority  of  S  672.20(c)(2).  the 
Regional  Director  is  establishing  a 
directed  Gshing  allowance  in  the 
Eastern  Regulatory  Area  of  zero  mt  for 
pollock  effective  January  17, 1992  and 
prohibits,  for  the  remainder  of  the 
fishing  year,  directed  fishing  for  pollock 
in  the  Eastern  Regulatory  Area.  Under 
I  672.20(g)(3),  the  operator  of  a  vessel  is 
engaged  in  directed  fishing  for  pollock  if 
he  retains,  at  any  particular  time  during 
a  trip,  an  amount  of  this  species  group 
equal  to  or  greater  than  20  percent  of  all 
other  fish  species  retained  at  the  same 
time  on  the  vessel  during  the  same  trip. 

5.  PSC  Limits  Relevant  to  Fully  Utilized 
Croundfish  Species 

Under  S  672.20(b)(1).  if  the  Secretary 
determines  after  consultation  with  the 
Council  that  the  TAC  for  any  species  or 
species  group  will  be  fully  utilized  in  the 
DAP  fishery,  he  may  specify  a 
groundfish  PSC  limit  applicable  to  the 
JVP  fisheries  for  that  species  or  species 
group. 

The  Council  recommended  that  DAP 
equal  TAC  for  each  species  category. 
Zero  amounts  of  JVP  are  available.  The 
Secretary  concurs  with  the  Council's 
recommendation,  and  has  not 
established  any  JVP  amounts.  Therefore, 
no  groundfish  PSC  limits  under 
i  672.20(b)(1)  are  necessary.  If  future 
apportionments  from  DAP  to  JVP  occur, 
the  Secretary  will  also  make  the 
necessary  determinations  under 
S  672.20(c)(4)  for  PSC  limits  at  that  time. 

6.  Pacific  Halibut  PSC  Mortality  Limits 

Under  {  672.20(f)(2)(ii),  annual  Paciflc 
halibut  PSC  limits  are  established  and 
apportioned  to  trawl  and  hook-and-line 
gear  and  may  be  apportioned  to  pot 
gear.  For  1992,  the  Council 
recommended  that  2.000  mt  and  750  mt 


of  Pacific  halibut  mortality  be 
apportioned  to  trawl  and  hook-and-line 
gear,  respectively.  For  purposes  of 
accounting  for  Pacific  halibut  bycatch 
mortality,  hook-and-line  gear  includes 

jigs- 

The  Regional  Director  will  use 
observed  halibut  bycatch  rates  and 
reported  groundfish  catch  to  project 
when  the  1992  Pacific  halibut  PSC  limits 
will  be  reached  during  the  fishing  year. 
Mortality  rates  vary,  depending  on  the 
gear  being  used.  Based  on  information 
contained  in  the  SAFE  report  (November 
1991).  assumed  mortality  rates  of  Pacific 
halibut  that  are  caught  as  bycatch  are 
the  following:  non-pelagic  trawl — 65 
percent;  hook-and-line — 16  percent;  and 
pot,  10  percent. 

The  65  percent  mortality  rate  for 
trawl-caught  Pacific  halibut  bycatch  will 
result  in  smaller  amounts  of  Pacific 
halibut  caught  before  the  2,000  mt  cap  is 
reached,  compared  to  the  assumed  50 
percent  mortality  rate  of  previous  years. 
Whether  this  rate  will  constrain  the 
groundfish  trawl  fisheries  is  speculative. 
Fishermen  are  expected  to  actively 
change  fishing  methods  in  response  to  a 
vessel  incentive  program  in  which  a 
fisherman  is  subject  to  a  civil  penalty  if 
his  observed  Pacific  halibut  bycatch  rate 
exceeds  a  standard  rate  specified  in 
regulations.  Full  harvests  of  groundfish. 
subject  to  market  constraints,  may  occur 
even  under  a  lower  Pacific  halibut 
morality  cap. 

The  Council  recommended  that  pot 
gear  be  exempt  from  accoimtability  for 
Pacific  halibut  bycatch  mortality  for  the 
1992  fishing  year.  Groundfish  catches  by 
pot  gear  have  been  small  to  date.  About 
9.700  mt  of  Pacific  cod  were  caught 
through  £)ecember  8, 1991.  Observer 
information,  although  not  substantial, 
suggests  that  bycatch  mortality  is  low. 
about  10  percent  of  the  Pacific  halibut 
caught  in  pots.  Using  this  rate,  NMFS 
estimates  that  about  5  mt  of  Pacific 
halibut  mortality  has  occurred  in  the 
CO  A  pot  fisheries  during  1991. 

NMFS  concurs  with  the  Council's 
recommendations  listed  above.  The 
following  types  of  information  as 
presented  in,  and  summarized  from,  the 
1992  SAFE  report,  or  as  otherwise 
available  from  NMFS,  Alaska 
Department  of  Fish  and  Game  (ADF&G), 
the  International  Pacific  Halibut 
Commission  (IPHC),  or  public  testimony 
have  been  considered. 

(A)  Estimated  Pacific  Halibut  Bycatch  in 
Prior  Years 

The  best  available  information  on 
estimated  Pacific  halibut  bycatch  it  1991 
data  on  the  groundfish  fishery  collected 
by  NMFS  observers.  The  total 
calculated  Pacific  halibut  bycatch 


mortaUty  by  all  gear  types  through    ■ 
November  22. 1991,  was  2,864  mt. 
Resulting  mortality  by  gear  type  was 
trawl  gear — 2.034  mt  (71  percent  of  all 
mortality),  hook-and-line  gear— 825  mt 
(29  percent),  and  pot  gear— 5  mt  (less 
than  1  percent).  In  1991.  these  amounts 
constrained  groundfish  catches  in 
fisheries  using  hook-and-line  gear  and 
trawl  gear  hook-and-line  fisheries  were 
closed  on  July  S,  1991,  and  trawl 
fisheries  were  closed  on  October  14, 
1991.  Pot  gear  was  exempt  from  Pacific 
halibut  PSC  accountability  during  1991. 

(B)  Expected  Changes  in  Groundfish 
Catch 

The  1992  TACs  for  pollock.  Pacific 
cod,  and  flatfish  are  reduced  from  1991. 
Catches  of  pollock  and  Pacific  cod 
during  1991  were  larger  than  the 
specified  TACs  for  1992.  Actual  catches 
of  these  two  species  in  1992  are 
expected  to  reach  1992  TACs.  Full 
attainment  of  the  pollock  TAC  is 
expected  because  pollock  can  be 
harvested  with  pelagic  trawls.  The  1992 
TACs  for  rockfish  and  flatfish  in  the 
aggregate  are  larger  than  the  1991 
catches.  Pacific  halibut  bycatch  may  be 
significant  in  these  fisheries,  depending 
on  the  time  of  year  and  actual  species    . 
being  fished.  Because  the  starting  date 
for  the  rockfish  trawl  fishery  is  expected 
to  be  delayed  until  July  1  for  purposes  of 
reducing  Pacific  halibut  bycatches, 
TACs  for  each  of  the  rockfish  target 
species  categories  are  expected  to  be' 
attained.  The  Pacific  halibut  PSC 
mortality  limit  is  expected  to  constrain 
trawl  fisheries  for  flatfish. 

Sablefish  is  the  only  GOA  groundfish 
species  that  is  allocated  by  gear  type. 
When  the  hook-and-line  fishery  was 
closed  on  July  8, 1991.  all  the  TAC  for  . 
sablefish  assigned  to  hook-and-line  in 
the  Eastern  and  Central  Regulatory 
Areas  had  been  caught.  In  the  Western 
Regulatory  Area,  747  mt  of  sablefish 
TAC  remained  unharvested  during  1991 
because  the  Pacific  halibut  PSC 
assigned  to  hook-and-line  gear  had  been 
reached.  A  shortfall  may  again  occur  in 
1992. 

(C)  Expected  Changes  in  Groundfish 
Stocks  ^ 

Reductions  in  the  TACs  for  pollock. 
Pacific  cod,  sablefish,  and  rockfish  have 
resulted  from  new  analyses  of 
information  obtained  bom  stock 
assessments  that  show  decreased 
biomass  estimates,  as  derived  from  the 
1990  bott(Hn-trawl  survey.  Except  for 
reduced  abundance  of  rock  sole,  which 
is  a  component  of  shallow-water 
flatfish,  all  flatfish  species  are  at  high 
levels  of  abundance.  A  full  discussion  of 
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these  changes  is  contained  in  the  Snai 
SAFE  report. 

P)  Ciifrent  Ektiowtes  of  Padik  Halibut 
Btomats  and  Stock  Conditiaa 

The  most  cnireat  stock  assessment  of 
PaciRc  halftRit  bionass  teem  the  VHC 
indicates  ttat  the  total  cxplmtable 
faiomaas  of  Pacific  halibut  available  in 
19n  was  23&Omillian  iMnsids  (lOaiSTS 
mt).  TUs  aiwunt  Tcpresenis  a  dMline  of 
8  pefoent  from  198a  whkdl  is  a  rate 
shortly  higjKr  ten  the  S-«  percent 
decline  observed  in  recent  years.  A 
subetantiri  dedine  in  reauitment 
(abundance  of  S-year-otd  fish)  was  also 
noted  for  tKU  an  observatiOB  that  is 
consistent  with  cyclical  patterns  ol 
iwjulliaent  ttwt  have  occurred  over  the 
last  SO  yaars.  Hie  19»  13-yeu-old  age 
class  coatinBes  to  ssake  np  a  large  part 
of  the  catch  and  riKmU  oonttnoe  to 
infhisnce  the  catdi  for  several  more 
years.  The  low  recnitment  exhibitad  in 
recent  years  in  conionctioB  widi  an 
exploitation  rate  of  0.35  in  the 
commercial  fishery  can  be  expected  to 
contribnte  to  a  continued  decHne  in  die 
overall  stodi  at  a  rate  of  5-15  percent 
over  the  next  sevens  years. 

(E)  Polentia)  Impacts  of  Expected 
Fishinf  for  C^oondfish  on  Rftcffie 
Halibut  Stocks  and  U.S.  I^icific  KaKbut 
Fisheries 

Impacts  of  the  groundfish  fishery  oo 
Pacific  halibut  stocks  and  the  halibut 
fisheries  will  be  coastramed  by  the 
overall  PSC  mortality  limit  The  1992 
groundfish  fisheries  are  expected  to  use 
tfie  entire  Pacific  halibut  PSC  limit  of 
2750  mt.  According  to  the  EPHC.  the  PSC 
limit  win  result  in  an  equal  amount  of 
2,750  mt  being  deducted  from  the 
constant  exploitable  yidd  (CET).  The 
effect  of  this  deduction  depends  on  the 
CEY  as  determined  by  the  IPHC.  The 
CET  represents  about  one-third  of  the 
exploitable  biomass.  based  on  an 
exploitation  rate  of  0.35.  The  allowable 
directed  commercial  catch  is  (tetermined 
by  subtracting  recreational  catch  and 
waste  and  bycatch  amounts  fi'om  the 
CEY,  and  then  providing  the  remainder 
to  the  diriected  fishery. 

(F)  Methods  Available  for.  and  Costs  of, 
Reducing  Pacific  Halibut  Bycatchcs  in 
Groundfish  Fisheries 

Methods  av^lable  for  reducing  Pacific 
halibut  bycatch  include  (1)  reducing 
amounts  of  groondfi^  TACs.  (2) 
reducing  die  ftcific  halibot  bycatch  rate 
through  vessel  hwentive  programs,  (3) 
gear  modifications.  (4)  changes  in 
groundfi  A  fishiog  seasons,  and  (5) 
reducing  die  PSC  raortatily  Kmits. 
Reduetfbns  in  greimdfisli  TAGt  provide 
no  iBcentlves  for  nsnermen  Uy  reduce 


byctaeh  rates.  Costs  that  woidd  be 
imposed  on  fishermen  n  a  result  of 
reducing  TACs  depend  on  spedes  and 
amoants  of  poundSsh  fbregoBe. 

The  Conndl  has  teoonmcnded  that 
NMFS  fanplement  regdatory  changes 
that  wtwld  place  all  travrf  fisheries 
■nder  ths  Vessd  laoentive  Progiam 
(Vn^  durii«  1982.  This  actkuu  if 
approved  bjf  die  Seuetaiy,  Is  a  change 
from  existing  regtdatisas  dkat  only 
include  die  PacfiRccod  and  rockfish 
trawl  ffriieries  under  die  VIP.  Hm 
proposed  expansion  of  dw  program  is 
intended  to  encourage  operators  of  all 
trawl  vessels  to  take  action  to  reduce 
Pacific  habbnt  bycatch  rates  such  diat 
eadi  vesseTs  rate  observed  in  a  fiahsry 
during  a  mnidi  woaU  not  exceed 
specffied  standard  bycatch  rates,  if  the 
standard  nts  is  exceeded,  die  vessel 
opersior  woald  be  sid>|ect  to  chril 
penalties  under  the  Magnoson  Act. 

The  Council  ^so  has  recommended 
diat  NMFS  dday.  by  regolatoiy 
amemhaent.  the  start  of  the  trawl 
fishery  for  sjl  rodcfish  taiget  species 
catagwies.  except  demersal  sMf 
roddMu  imtil  )idy  1.  One  pnipose  of  the 
delay  is  to  prohibit  the  rodcfish  trawl 
fishoy  until  sudi  time  when  Pacific 
halibut  would  have  migrated  into 
shallower  water,  thereby  escaping  the 
rockfish  trawl  fishery,  whidi  largely  is 
conducted  at  depths  through  which 
Pacific  halibut  migrate  during  late 
winter  and  spring  months.  IS  this 
regulation  is  implemented,  fewer  Rscific 
halibut  mi^  be  cau^t  as  bycatch  in 
the  rockfi^  trawl  fidbeiy,  providing 
more  Padflc  hafibat  PSC  to  support 
othCT  trawl  flsberies. 

Tlie  start  of  the  sabiefish  hook-«id- 
line  fishery  is  May  15,  as  it  was  in  1991. 
The  purpose  of  this  date  is  to  sDow    . 
suffident  time  for  most  Padfic  halibut  to 
migrate  into  shallower  water  and 
theieby  escape  the  sabiefish  fishery, 
which  is  primarily  conducted  in  deep 
water.  During  1991,  observed  bycatdi 
rates  in  the  sabiefish  fidiery  were  lower 
in  each  management  area  during  May 
than  corresponding  rates  in  the  same 
areas  during  April  in  1980.  Dnring  June, 
bycatch  rates  increased.  Altftou^  the 
reason  for  the  increase  is  not  certain, 
overcrowding  on  the  fishing  grounds 
may  have  caused  some  fishermen  to  fish 
in  shallower  water  where  Pacific  halibut 
would  be  more  prevalent  in  June, 
causing  the  rates  to  increase. 

Regulations  at  50  CFR  e72.24(b)(2] 
require  groundfish  pots  to  have  F^dfic 
halibut  exdnsion  (tevioes  to  reduce 
Pacific  halibut  bycatches  by  that  gear 
type.  Amounts  of  Padfic  halibut  PSC 
that  otherwise  mfght  have  been  caught 
by  pots  have  been  made  available  to 


trawl  and  hook-and-Hne  gear,  promoting 
die  potential  for  increased  groundfish 
catdies. 

While  the  numerical  mortality  limits 
for  PiKific  haKbut  have  not  been 
reduced,  the  new  assumed  mortality  rate 
appHed  to  trawl  gear  has  increased  from 
SO  percent  to  85  pcrcenL  This  increase 
will  result  in  the  trawl  mortality  limit 
being  reached  sooner. 

NMFS  and  the  Council  will  continue 
to  review  methods  listed  under  (F)  to 
determine  their  effectiveaesa.  Changes 
will  be  implemented  as  necessary,  in 
response  to  this  review,  either  through 
regulatory  or  FMP  amendments. 

In  keeping  with  Um  goals  and 
objectives  of  the  FMP  to  reduce  Pacific 
halibut  bycatches  while  providing 
opportunity  to  harvest  the  poandfish 
OY,  NMFS  has  ^iproved  die 
assignments  of  2ji0O  mt  and  750  mt  of 
Pacific  halibut  PSC  mortality  limiU  to 
trawl  and  hook-and-line  gear, 
respectively.  The  65  percent  mortality 
rate  is  expected  to  resuh  in  smaller 
amounts  of  halibut  being  caught  before 
the  cap  is  reached  by  trawl  gear. 
Whether  dre  cap  constrains  the 
groundfi^  trawl  fishery  depends,  in 
part,  on  action  taken  by  vessel  operatore 
to  redace  Pacific  halibut  bycatches  as 
they  respond  to  requirements  of  the 
current  and  proposed  VIP. 

flMFS  notes  the  recommendation 
made  by  the  Council  diat  a  regulatory 
amendment  be  implemented  that  would 
authorize  a  PSC  mortality  Kmit 
specifically  for  the  demersal  shelf 
rockfish  hook-and-line  fishery  in  the 
Soudieast  Outside  District  of  the 
Eastern  Regulatory  Area.  If  this 
regulatory  amendment  is  approved,  a 
PSC  limit  of  10  mt  is  expected  to  be 
subtracted  from  the  balance  of  the 
overall  750  mt  hook-and-hne  PSC  limit. 
The  demersal  shelf  rockfish  hook-and- 
line  fishery  is  slower  paced,  and  the 
proposed  PSC  limit  intended  for  this 
fishery  is  expected  to  result  in  fuller 
harvest  of  demersal  shelf  rockfish. 

7.  SeaaoaaJ  Ai^tordonmeatt  of  Pacific 
Halibut  PSC  Limits 

Under  1 672.20(f)(2)(iiiK  die  Padfic 
halibut  PSC  limits  are  apportioned 
based  on  recommendations  from  the 
Council  {Tshle  ^^  which  are  the  same 
apportionments  that  were  in  effect 
diving  the  1991  fishing  year.  Regulations 
specify  that  any  overages  or  shortfalls  in 
PSC  catches  wfll  be  accounted  for  in  the 
next  season  within  the  corrent  fishing 
year. 
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Table  3.— AaocATiON  of  Paofic  Hali- 
but PSC  Limits  Between  Qear  Types 


Trmrtgav 

Hook-and.line  gear 

OHM 

Amount  (mt) 

Oatas 

Amount  (mt) 

Jan.  1- 

600(30%) 

Jan.  1- 

200  (27%) 

Mar.  31. 

Mayl4. 

Apr  1- 

600(30%) 

May  15- 

500(66%) 

Jon.  30. 

Aug.  31. 

Jul.  1-S«p. 

400(20%) 

Sep.1- 

50(7%) 

29. 

Dec31. 

S«p  30- 

400(20%) 

Dec31. 

Tow.... 

ZOOO  (100%) 

750  (100%) 

As  required  by  S  672.20(f)(2)(iii], 
determinations  about  seasonal 
allocations  of  the  Pacific  halibut  PSC 
limits  are  based  on  information  found  in 
the  SAFE  report,  or  as  otherwise 
available,  which  is  summarized  as 
follows:  I 


(A)  Seasonal  Distribution  of  Pacific 
Halibut 

Adult  Pacific  halibut  spawn  in  deep 
water  during  winter  months,  then 
migrate  to  shallow  water  in  summer 
months  and  feed  They  generally  spawn 
in  water  230-450  meters  deep  from 
November  through  March;  the  peak  of 
spawning  is  in  December  and  January. 
During  April  and  May,  Pacific  halibut 
migrate  onto  the  offshore  banks  in  water 
135-270  meters  deep.  Diuing  June 
through  August,  Pacific  halibut  are 
found  in  much  shallower  water,  45 
meters  or  less.  During  September  and 
October,  Pacific  halibut  migrate  back  to 
deeper  water  for  spawning. 

The  recommended  seasonal  trawl 
apportionments  will  accommodate 
intensive  fishing  for  deep-water  rockfish 
and  flatfish  species,  which  occurs  during 
the  first  half  of  the  fishing  year  when 
most  Pacific  halibut  will  be  in  deep 
water.  These  amounts  will  also 
accommodate  intensive  fishing  for 
Pacific  cod.  Although  Pacific  cod  is 
mostly  a  shallow  water  species,  some 
juvenile  Pacific  halibut  in  shallow  water 
will  be  caught  as  bycatch  in  this  fishery.* 
The  recommended  seasonal  hook-and- 
line  apportionments  will  accommodate 
intensive  fishing  for  sablefish  starting  on 
May  15.  Even  though  Pacific  halibut 
bycatches  should  be  markedly  reduced 
after  that  date  as  Pacific  halibut  migrate 
into  shallower  water,  the  sablefish 
fishery  is  so  valuable  that  the  industry 
prefers  to  have  substantial  bycatch  to 
support  the  sablefish  fishery. 


UMI 


(6)  Seasonal  Distribution  of  Target 
Groundfish  Species  Relative  to  Pacific 
Halibut  Distribution 

Most  of  the  groundfish  species  are 
found  in  deep  water  during  winter  when 
water  temperatures  are  relatively 
warmer  (4°C)  than  temperatures  in 
shallower  water  (1*C).  As  detailed  in  the 
SAFE  report  pollock.  Pacific  cod, 
shallow  water  flatfish  species,  and 
certain  rockfish  species  are  in  deep 
water  during  winter  but  generally  at 
depths  shallower  than  where  Pacific 
halibut  are  found.  In  summer,  these 
species  are  in  the  same  shallow  water 
as  Pacific  halibut. 

In  winter,  deep-water  flatfish,  certain 
rockfish  species,  and  sablefish  are  found 
in  deep  water  with  Pacific  halibut  and 
remain  in  deep  water  throughout  the 
year,  whereas  Pacific  halibut  move  to 
shallow  water  in  summer.  The  Council's 
recommended  larger  first  and  second 
quarterly  apportionments  of  the  Pacific 
halibut  PSC  limit  assigned  to  trawl  gear 
will  accommodate  fishing  for  deep- 
water  flatfish  and  rockfish  species,  as 
well  as  the  Pacific  cod  fishery,  which  is 
in  shallower  water  and  has  some  Pacific 
halibut  bycatch. 

(C)  Expected  Pacific  Halibut  Bycatch 
Needs  on  a  Seasonal  Basis  Relevant  to 
Changes  in  Pacific  Halibut  Biomass  and 
Expected  Catches  of  Target  Groundfish 
Species. 

TACs  for  pollock.  Pacific  cod, 
sablefish,  and  flatfish  are  lower  in  1992 
than  in  1991.  Nonetheless,  all  of  the 
2,000  mt  of  Pacific  halibut  bycatch 
mortality  allocated  to  trawl  gear  and  the 
750  mt  allocated  to  hook-and-line  gear 
are  expected  to  be  taken. 

The  Council  has  recommended  four 
seasonal  apportionments  of  the  Pacific 
halibut  PSC  mortality  limit  for  trawl 
gear  that  are  equal  to  30,  30, 20,  and  20 
percent.  These  proportions  are  the  same 
that  were  in  effect  during  1991.  Most  of 
the  trawl  share  of  the  Pacific  halibut 
PSC  limit  is  expected  to  be  needed 
during  the  first  three  quarters.  The  TAC 
for  pollock  is  allocated  quarterly.  During 
the  first  quarter,  most  of  the  pollock 
harvest  will  be  conducted  with  pelagic 
trawls,  which  take  very  small  amounts 
of  Pacific  haUbut  as  bycatch.  During  the 
first  quarter,  most  of  the  Pacific  halibut 
bycatch  will  occur  in  trawl  fisheries  for 
Pacific  cod  and  flatfish.  Pacific  halibut 
bycatch  mortality  while  trawling  for 
deep  water  species  of  flatfish  could  be 
proportionately  higher  and  require  a 
larger  proportion  of  the  halibut  seasonal 
allocation  at  this  time. 

The  starting  date  for  the  rockfish 
trawl  fishery  is  proposed  to  be  July  1, 
which  is  the  start  of  the  third  quarter. 


Most  of  this  trawl  fishery  will  be 
conducted  in  deep  water,  whereas 
Pacific  halibut  will  be  in  shallower 
water  during  the  third  quarter.  A  smaller 
proportion  of  Pacific  halibut  (20  percent) 
is  allocated  to  the  third  quarter  as  a 
result.  A  smaller  proportion  of  the 
Pacific  halibut  PSC  mortality  limit  is 
needed  for  trawl  fisheries  for  Pacific  cod 
during  the  third  quarter,  because  trawl 
fishing  for  this  species  will  be  minimal 
while  the  fish  are  dispersed.  Directed 
trawl  fishing  for  Pacific  cod  could  occur 
during  the  fourth  quarter,  but  by  that 
time  Pacific  halibut  would  be  expected 
to  have  migrated  to  deeper  water. 
Therefore,  bycatch  needs  of  Pacific 
halibut  during  the  fourth  quarter  are 
expected  to  be  smaller  during  any  fourth 
quarter  Pacific  cod  fishery.  Nonetheless, 
some  PSC  would  be  needed  to  harvest 
the  remaining  Pacific  cod  TAC  and  to 
continue  fishing  for  flatfish.  The  latter 
will  probably  be  the  principal  species 
category  available  during  the  fourth 
quarter. 

(D)  Expected  Variations  in  Bycatch 
Rates  Throughout  the  Fishing  Year 

Pacific  halibut  bycatch  rates  will  vary 
with  the  seasonal  distribution  of  Paicific 
halibut.  During  winter  months  when 
Pacific  halibut  are  in  deep  water, 
groundfish  fisheries  for  deepwater 
species  will  result  in  higher  Pacific 
halibut  bycatch  rates.  Fisheries  for 
shallow-water  species  will  result  in 
lower  Pacific  halibut  bycatch  rates.  This 
situation  will  be  reversed  during 
summer  months  when  Pacific  halibut  are 
in  shallower  water.  For  a  given  amount 
of  effort,  higher  by-catch  rates  would  be 
expected  in  summer  when  Pacific 
halibut  commingle  with  shallow-water 
species,  such  as  Pacific  cod,  and  in 
winter  when  halibut  commingle  with 
deep-water  species,  such  as  sablefish. 
Nonetheless,  the  Council's 
recommended  large  first  and  second 
quarterly  apportiorunents  to  trawl  gear 
and  large  second  trimester 
apportionment  to  hook-and-line  gear 
reflect  expected  increases  in  bycatch 
rates  resisting  from  higher  catches  per 
unit  of  effort  in  trawl  fisheries  for  Pacific 
cod  and  hook-and-line  fisheries  for 
sablefish,  respectively. 

(E)  Expected  Changes  in  Directed 
Groundfish  Fishing  Seasons 

As  of  the  date  of  this  notice,  the  only 
changes  in  the  groundfish  fishing 
seasons  pertain  to  the  trawl  fishery, 
which  will  commence  when  regulations 
implementing  Amendment  25  are 
effective.  The  Council  also  has 
recommended  that  the  rockfish  trawl 
fishery  be  delayed  until  July  1.  %ould 
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the  Secretary  implement  the  Council's 
recommendation  for  the  rockfish  fishery, 
a  substantial  amount  of  Pacific  halibut 
PSC  is  expected  to  be  needed  at  the 
start  of  the  third  quarter.  Because 
Pacific  halibut  bycatch  is  relatively 
minor  in  the  pollock  fishery,  the 
Council's  recommended  season  change 
for  pollock  is  not  a  major  factor  for  the 
Secretary's  consideration  of  Pacific 
hahbut  PSC  management. 

(F)  Expected  Start  of  Fishing  Effort 

Fishing  with  trawl  gear  will  start  for 
most  groundfish  species  it§ar  the  end  of 
January.  Fishing  with  hook-and-line  and 
pot  gear  for  Pacific  cod  might  start  in 
early  January,  because  Pacific  cod  are 
aggregated  into  spawning  schools, 
promoting  good  catch  rates.  Trawling  for 
rockfish  species  might  start  July  1. 

(G)  Economic  Effects  of  Establishing 
Seasonal  Pacific  Halibut  Allocations  on 
Segments  of  the  Target  Groundfish 
Industry 

The  manner  in  which  PSC  limits  are 
seasonally  apportioned  will  affect  the 
amount  of  groundfish  OY  that  will  be 
harvested  during  a  season.  Ideally,  the 
seasonal  apportionment  of  Pacific 
halibut  PSC  limits  will  provide  the 
means  for  each  fishery  to  fully  harvest 
the  available  resource  without 
exceeding  the  PSC  limits  for  each  gear 
group.  Nonetheless,  seasonal 
apportionments  may  not  allow  full 
harvests.  For  example,  the  second 
trimester  allocation  of  500  mt  of  Pacific 
halibut  PSC  is  intended  to  support  the 
hook-and-line  sablefish  fishery,  which 
starts  May  15.  This  amount  may  not  be 
sufficient  to  harvest  the  sablefish  TAC. 
Expressed  in  pounds  and  round  weight, 
the  resulting  shortfall  in  1991  was  747  mt 
of  sablefish  that  cost  fishermen  about 
$1.1  million  in  gross  revenue.  Hook-and- 
line  fishermen  could  have  also 
continued  to  harvest  Pacific  cod  if  the 
closure  had  not  occurred  in  1991. 

After  the  trawl  fisheries  were  closed 
October  14, 1991,  upon  reaching  the  PSC 
limit  for  Pacific  halibut,  about  21,000  mt 
of  flatfish  target  categories  (excluding 
arrowtooth  flounder,  which  is  largely  a 
bycatch  species)  and  about  7,700  mt  of 
Pacific  cod  remained  unharvested. 
Lacking  market  itfbentives,  some 
groundfish  would  not  have  been 
harvested,  regardless  of  the  closure. 
Market  demand  for  Pacific  cod  was 
strong  in  1991,  and  fishing  for  Pacific 
cod  lUcely  would  have  continued.  At 
$0.20  per  pound  round  weight  for  Pacific 
cod,  trawl  fishermen  could  have  lost  $3.4 
million  in  gross  revenue.  A  fuller 
discussion  of  economic  effects  is 
contained  in  the  SAFE  report 


NMFS  has  determined  that  the 
Council's  recommendation  for  the 
seasonal  apportionments  of  the  Pacific 
halibut  PSC  to  gear  types  is  appropriate 
and,  therefore,  is  implementii^  the 
Council's  recommendation. 

Classification 

This  action  is  taken  under  i  611.92 
and  S  672.20  and  complies  with 
Executive  Order  12291.  NMFS  finds  that 
the  piupose  of  the  reserves  is  to  save 
portions  of  the  TAC  in  case  they  were 
needed  by  DAP  later  in  the  fishing  year 
rather  than  apportioning  them  to  JVP  or 
TALFF  at  the  beginning  of  the  fishing 
year.  Because  the  best  available 
information  indicates  that  DAP  will 
harvest  all  the  TAC  amounts,  no  JVP  or 
TALFF  specifications  have  been 
established.  Providing  an  opportunity 
for  public  comment  on  the  apportioning 
of  reserves  before  actually  apportioning 
them  would  serve  no  purpose,  when  no 
JVP  or  TALFF  has  been  estabUshed,  and 
therefore  is  imnecessary.  '][his 
adjustment  is  effective  January  17, 1992. 
Comments  are  invited  on  the  reserve 
apportionments  for  15  days  after  the 
date  of  filing  of  this  notice. 

NMFS  prepared  an  environmental 
assessment  on  the  1992  TAC 
specifications,  which  concludes  that  no 
significant  impact  on  the  environment 
will  result  fit)m  their  implementation. 

NMFS  concluded  formal  Section  7 
Consultation  on  the  GOA  FMP  and 
fisheries.  The  biological  opinion  issued 
for  the  consultation  concluded  that  the 
FMP  and  fisheries  are  not  likely  to 
jeopardize  the  continued  existence  and 
recovery  of  any  endangered  or 
threatened  species  under  the  jurisdiction 
of  NMFS.  Implementation  of  the 
management  measures  described  in  this 
notice  will  not  affect  listed  species  in  a 
way  that  was  not  already  considered  in 
the  aforementioned  biological  opinions. 
NMFS  has  determined  that  no  further 
Section  7  Consultation  is  required  for 
the  implementation  of  these  measures. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  Januaiy  17, 1992. 
Samuel  W.  McKmii, 

Acting  Assistant  Administrator  for  Fiahen'ea, 
National  Marine  Fisheries  Service. 
[FR  Doc.  92-1711  Filed  1-17-02;  4:29  pm] 


50  CFR  Part  663 

(Docket  No.  911174-2010] 

WtN06<9-AEM 

Pacific  Coast  Groundfish  FMiary 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Final  rule. 

SUMMAirr:  NOAA  issues  this  final  rule 
to  establish  an  April  15  opening  date 
for  the  Pacific  whiting  season  in  the 
exclusive  economic  zone  (EEZ)  off 
Washington,  Oregon,  and  California. 
This  action  is  intended  to  maintain  the 
traditional  fishing  season,  prevent 
potential  bycatches  of  rockfish  and 
salmon  south  of  39*  N.  latitude  fit>m 
exceeding  current  levels,  and  spread  the 
harvesting  and  processing  of  whiting 
along  the  entire  coast  This  action  is 
authorized  under  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP). 

EFFECnvE  date:  January  17, 1992. 
roH  FUfrrHER  aiFomiATiON  contact: 
William  L.  Robinson  at  206-526-6140, 
Rodney  R.  Mclnnis  at  213-514-6677,  or 
the  Pacific  Fishery  Management  Council 
at  503-326-6352. 

SUPPLEMENTARY  infohmatmn:  This  rule 
amends  the  regulations  implementing 
the  FMP  at  50  CFR  663.23.  The  FMP 
contains  a  socioeconomic  framework 
process  that  provides  the  authority, 
guidelines,  and  criteria  for  the  Pacific 
Fishery  Management  Council  (Council) 
to  recommend  changes  to  the 
implementing  regulations  to  the 
Secretary  of  Commerce  (Secretary) 
without  further  amending  the  FMP. 

Since  the  FMP  was  implemented  in 
1982,  the  domestic  whiting  fishery  was 
allowed  to  start  at  any  time  of  year. 
However,  there  was  a  restriction  on 
joint  ventiue  operations  (foreign 
processing  at  sea  of  U.S.-caught  fish) 
prohibiting  foreign  processing  vessels 
south  of  39*  N.  latitude  (near  Pt.  Arena, 
California).  The  traditional  whiting 
fishery,  which  since  1986  was  dominated 
by  joint  venture  processing,  usually 
started  between  April  and  May  because 
whiting,  which  migrate  south  to  north 
between  March  and  October,  were  not 
predictably  available  north  of  39*  N. 
latitude  earlier  in  the  year.  Since  1986, 
shore-based  processors,  all  located 
north  of  39*  N.  latitude  and  whose 
fishing  vessels  stay  relatively  close  to 
port  to  maintain  product  quality, 
processed  small  amounts  of  whiting  in 
March,  and  much  larger  amounts  in 
April  and  May.  In  1991.  the  high- 
capacity  American  at-sea  processing 
fleet  totally  displaced  foreign  processing 
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vessels.  The  American  fleet  was  not 
limited  to  waters  north  of  39°  N.  latitude 
as  foreign  processors  had  been.  The 
Council  became  concerned  about  the 
impact  that  such  high  levels  of  effort 
could  have  in  areas  (south  of  39*]  and 
times  (January-April)  that  were  new  to 
the  fishery. 

At  its  September,  1991,  meeting  the 
Council  considered  the  analysis  and 
public  comments  regarding  various 
opening  dates  for  the  Pacific  whiting    - 
fishery.  It  indicated  its  preference  for  an 
opening  between  April  and  May,  and 
preliminarily  selected  April  15  as  the 
preferred  date.  At  its  November 
meeting,  the  Council  again  reviewed  the 
analysis  and  public  testimony,  and 
confirmed  its  choice  of  an  April  15 
opening  date  for  the  1992  fishing  year. 

In  making  its  recommendation  for  an 
April  15  opening  date,  the  Council 
sought  to  maintain  the  fishing  patterns 
of  the  traditional  whiting  fishery,  to 
keep  the  bycatch  of  rod^sh  and  salmon 
from  increasing  over  current  levels  and 
to  spread  the  harvest  and  processing  of 
whiting  along  the  coast  so  that  like  the 
traditional  whiting  fishery,  effort  is  not 
concentrated  in  any  particular  area.  The 
Council  also  sought  to  enhance  product 
quality,  yield  per  recruit,  and 
sustainable  yield  by  delaying  the  season 
beyond  January  1.  A  more  complete 
discussion  of  the  proposal,  its 
background,  and  supporting  rationale 
appears  in  the  preamble  to  the  proposed 
rule  and  environmental  assessment  and 
regulatory  impact  review  (EA/RIR) 
available  from  the  Northwest  Region. 
NMFS,  or  the  Council,  and  is  not 
repeated  here. 

The  Council's  initial  recommendation 
for  an  April  15  opening  was  published 
as  a  proposed  rule  in  the  Federal 
Register  (56  FR  59241;  November  25. 
1991).  Public  comments  were  requested 
through  December  16. 1991.  One  pubUc 
comment  was  received  and  is  addressed 
below. 

Comments  and  Respooses 

Comment  A  fisherman  delivering  to  a 
shore-side  processor  in  Oregon  prefers  a 
staggered  season  of  May  1-September 
15  for  at-sea  processing  and  an  April  15 
opening  for  shore-side  processors. 

Response:  The  Council  has  indicated 
that  different  opening  dates  for  shore- 
based  and  at-sea  processors  may  be 
considered  for  the  1993  season.  A 
staggered  season  was  not  proposed  by 
the  Council  or  analyzed  this  year,  and  is 
beyond  the  scope  of  the  proposed  rule 
for  this  action.  Magnuson  Act 
administrative  requirements  to 
promulgate  a  different  opening  date 
would  make  even  a  May  1  opening  for 
either  group  mlikely. 


U  Ml 


The  Secretary  concurs  with  the 
Council's  recommendation;  the  final  rule 
is  the  same  as  proposed.  An  opening  on 
January  1  (status  quo)  could  have  severe 
allocative  impacts  by  enabling  the  at- 
sea  processing  fleet  to  harvest  at  times 
and  in  areas  unavailable  to  fishermen 
making  shore-based  deliveries.  An 
opening  after  May  could  severely 
disadvantage  shore-based  processors, 
particularly  those  in  California,  who 
would  not  be  able  to  make  up  for  lost 
processing  time.  An  April  15  opening 
appears  to  achieve  the  objectives  of 
maintaining  traditional  harvesting  and 
processing  patterns  along  the  coast,  and 
of  keeping  the  bycatch  of  salmon  and 
rockfish  from  exceeding  current  levels, 
while  providing  opportimities  for  both 
the  shore-based  and  at-sea  processors. 
An  April  15  opening  also  would  occur 
after  the  winter  spawning  season,  and 
could  improve  yield  and  product  quality 
relative  to  a  January  opening. 

To  institute  season  opening  dates 
outside  the  scope  of  the  proposed  rule  as 
suggested  by  the  commenter.  the 
Magnuson  Act  would  require 
publication  of  another  proposed  rule, 
followed  by  a  public  comment  period. 
This  could  impose  serious  adverse 
impacts  on  the  fishery  by  allowing 
concentrated  fishing  effort  at  the 
beginning  of  the  year. 

ClassificalioD 

This  final  rule  is  published  under  the 
authority  of  section  305(d)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  16 
U.S.C.  1855(d),  and  was  prepared  at  the 
request  of  the  Council.  The  Assistant 
Administrator  for  Fisheries.  NOAA 
(Assistajnt  Administrator),  has 
determined  that  this  rule  is  necessary 
for  the  conservation  and  management  of 
the  Pacific  coast  groundfish  fishery  and 
that  it  is  consistent  with  the  Magnuson 
Act  and  other  applicable  law.  This  rule 
is  based  on  the  best  available  scientific 
information. 

The  Council  prepared  an 
environmental  assessment  (EA)  that 
discusses  the  impact  on  the  environment 
as  a  result  of  this  rule.  Based  on  the  EA. 
the  Assistant  Administrator  concluded 
that  there  will  be  no  significant  impact 
on  the  human  environment  as  a  result  of 
this  final  rule.  You  may  obtain  a  copy  of 
the  EA  from  the  Council  (see 
AOORESSES). 

NMFS  issued  a  ffiological  Opinion 
under  the  Endangered  Species  Act 
(ESA)  on  August  la  1990.  pertaining  to 
Amendment  4  of  the  FMP.  It  concluded 
that  implementation  of  the  FMP  would 
not  jec^ardize  the  continued  existence 
of  any  of  the  species  considered. 
Consultation  was  reinitiated  on  this 


action  at  the  request  of  the  Council 
because  of  substantial  changes  in  the 
structure  of  the  whiting  fishery  (the 
displacement  of  foreign  vessels  by 
domestic  at-sea  processors,  which  are 
able  to  fish  in  areas  south  of  39  degrees 
N.  latitude  prohibited  to  foreign  vessels) 
and  renewed  concern  about  salmon 
bycatch  and  the  resulting  effect  on 
Sacramento  winter-run  chinook  salmon. 
NMFS  completed  the  ESA  Section  7 
Biological  Opinion  on  this  issue  on 
November  26, 1991,  which  concluded 
that  the  whiting  fishery,  particularly 
when  opening  later  in  the  year,  is 
unlikely  to  jeopardize  the  continued 
existence  of  Sacramento  winter-run 
chinook.  This  action  falls  within  the 
scope  of  that  biological  opinion. 

The  Assistant  Administrator  has 
determined  that  this  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  This 
action  will  not  have  a  cumulative  effect 
on  the  economy  of  $100  million  or  more 
nor  will  it  result  in  a  major  increase  in 
costs  to  consumers,  industries, 
government  agencies,  or  geographical 
regions.  No  significant  adverse  impacts 
are  anticipated  on  competition, 
employment,  investments,  productivity, 
innovation,  or  competitiveness  of  U.S.- 
based  enterprises.  This  conclusion  is 
based  on  the  EA/RIR  prepared  for  this 
rule  which  indicates  that  the  gross 
revenues  generated  from  the  whiting 
fishery  are  not  expected  to  differ 
substantially  as  a  result  of  setting  an 
opening  date  of  April  15.  The  net  effect 
of  this  rule  will  be  to  distribute  the 
impact  of  the  fishery  along  the  coast:  it 
does  not  guarantee  shares  to  any 
particularly  user  group. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  %viU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  5  U.S.C.  603 
et  aeq.  This  rule  woidd  spread  the 
impact  of  the  fishery  along  the  coast 
without  encouraging  additional  effort 
early  in  the  year  in  areas  Uiat 
traditionally  have  been  unexploited  by 
the  whiting  fleet  south  of  30*  N.  latitude. 
As  a  result  importunities  for 
approximately  15  shore-based 
processors  north  of  39*  N.  latitude,  who 
rely  predominantly  on  local 
concentrations  of  whiting,  will  not  be 
precluded  by  an  early  fishery  in 
southern  waters.  (Large  at-sea 
processors  are  not  considered  small 
businesses  based  on  NMFS  survey 
information  indicating  average  annual 
gross  revenues  in  the  range  of 
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This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  aeq. 

The  Council  has  determined  that  this 
rule  is  consistent  to  the  maximum  extent 
practicable  with  the  applicable  State 
coastal  zone  management  programs  as 
required.  This  determination  was 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act.  The 
State  of  Washington  concurred  in  this 
determination.  Tlie  States  of  Oregon  and 
California  did  not  comment  within  the 
statutory  time  period,  and  therefore 
consistency  is  inferred. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

This  rule  complies  with  the 
requirements  for  general  notice  and 
opportunity  for  interested  persons  to 
comment.  The  30-day  cooUng-off  period 
required  under  the  Administrative 
Procedure  Act  may  be  waived  if  the 
Secretary  Hnds.  for  good  cause,  that  the 
delay  in  effectiveness  is  unnecessary, 
impracticable,  or  contrary  to  the  public 
interest.  It  is  essential  that  this  rule  be 
effective  as  soon  as  possible  after 
January  1. 1992.  Although  a  January 
fishery  has  not  occurred  in  the  past,  it  is 
not  precluded,  and  there  is  potential  for 
substantial  effort  by  the  at-sea 
processing  fleet  before  and  during  the 
Hrst  Alaska  pollock  season,  which 
currently  is  scheduled  to  start  in  late 
January.  Therefore,  the  Secretary  finds 
that  such  delay  would  be  impracticable 
and  contrary  to  the  public  interest,  and 
this  rule  is  effective  on  January  17, 1992. 

list  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  17, 1992. 
Samuel  W.  McKeen. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  663  is  amended 
as  follows: 

PART  663— PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  S  663.23,  paragraph  (b)(3),  which 
expired  on  December  31, 1991,  is 
replaced  with  a  new  paragraph  (b)(3),  as 
follows: 


9663.23   Catch RMtrtetioiM. 

*  *  •  «  • 

(3)  Pacific  whiting— Season.  Pacific 
whiting  may  not  be  taken  and  retained, 
possessed,  or  landed  in  any  calendar 
year  between  0001  hours  January  1  and 
2400  hours  April  14  (local  times). 


[FR  Doc.  92-1709  Filed  1-17-92;  4:45  pm] 
WUJNO  COK  Mio-ai-ll 

50CFRPart672 
[Docket  No.  911176-1276] 

Qroundfish  of  th«  Gulf  of  Alaska 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  change  in 
recordkeeping  and  reporting 
requirements. 

summary:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  Daily  Production 
Reports  must  be  submitted  by  processor 
vessels  and  shoreside  processing 
facilities  that  catch  pollock  in.  or  receive 
pollock  from,  the  Gulf  of  Alaska  (GOA) 
pollock  management  districts.  These 
pollock  management  districts  are 
coextensive  with  GOA  reporting  areas 
61. 62  and  63. 

This  action  is  necessary  to  prevent 
overharvest  of  the  quarterly  allotment  of 
the  total  allowable  catch  (TAC)  for 
pollock.  The  intent  of  this  action  is  to 
ensure  optimum  use  of  pollock  stocks. 
EFFECTIVE  DATES:  From  12  noon,  Alaska 
local  time  (A.l.t.),  January  20, 1992. 
through  12  midnight,  A.l.t.,  December  31, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT 
Patsy  A.  Bearden,  Resource 
Management  Specialist.  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  governs 
the  groundfish  fishery  in  the  exclusive 
economic  zone  in  the  GOA  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  and  is 
implemented  by  regulations  governing 
the  foreign  fishery  at  50  CFR  611.92  and 
by  regulations  governing  Uie  U.S.  fishery 
at  50  CFR  parts  620  and  672. 

Under  S  672.5(c)(3](i),  the  Regional 
Director  is  requiring  processor  vessels 
and  shoreside  processing  facilities  that 
catch  pollock  in  or  receive  pollock  from 
the  pollock  management  districts  in 
which  directed  fishing  for  pollock  is 
allowed  to  submit  Daily  Production 


Reports  in  addition  to  weekly  processor 
reports.  Daily  Production  Reports  are 
required  through  12  midnight  December 
31, 1992,  during  periods  when  directed 
fishing  for  pollock  in  the  relevant 
pollock  management  district  is 
authorized.  Daily  Production  Reports 
must  include  the  information  required 
by  i  672.5(c)(3)(ii). 

These  requirements  are  necessary  to 
manage  the  pollock  fisheries  in  the 
GOA.  The  Regional  Director  is  doing  so 
in  consideration  of  the  potential  for 
exceeding  the  TAC  specified  for  pollock. 

The  amount  of  a  species  or  species 
group  apportioned  to  a  fishery  is  TAC, 
as  stated  in  S  672.20(a)(2).  The  first- 
quarter  TACs  for  pollock  in  the  pollock 
management  districts  of  the  GOA  will 
become  available  for  directed  fishing  by 
trawl  vessels  on  or  about  January  20, 
1992,  and  are  expected  to  be  rapidly 
harvested.  Fishing  effort  by  trawl 
vessels  in  the  GOA  is  not  expected  to 
follow  any  previous  year's  pattern  since 
the  combined  Western/Central  pollock 
Regulatory  District  was  further  divided 
in  1992  among  three  pollock 
management  districts  coextensive  with 
reporting  areas  61  (Shumagin),  62 
(Chirikof),  and  63  (Kodiak).  In  addition, 
an  existing  management  district  named 
Shelikof  Strait,  was  eliminated  and 
subsumed  into  Statistical  Areas  62  and 
63. 

Daily  Production  Reports  must  include 
all  information  required  by 
§  672.5(c)(3)(ii)  for  groundfish  harvested 
from  reporting  areas  61,  62,  and  63. 
Processors  must  submit  the  required 
information  on  the  "Alaska  Groundfish 
Processor  Daily  Production  Report"  form 
available  in  the  processors* 
recordkeeping  reference  manual  or  from 
the  Regional  Director  at  the  address 
listed  in  the  manual.  Processors  must 
transmit  their  completed  Daily 
Production  Reports  to  the  Regional 
Director  by  facsimile  transmission  to 
number  (907)  586-7131,  by  telephone  via 
number  (907)  58ft-7228.  or  by  telex  (U.S. 
code)  at  6229600  no  later  than  12  hours 
after  the  end  of  the  day  the  groundfish 
was  processed. 

If  and  when  the  Regional  Director 
determines  that  these  reports  are  no 
longer  necessary,  he  may  rescind  them. 
Criteria  used  to  assess  the  need  for  the 
reports  include  the  stability  of  effort  and 
harvest  rates  in  the  fishery,  and 
remaining  amounts  of  pollock  TAC. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  that  reasons 
justifying  promulgation  of  this  action 
also  make  it  impracticable  and  contrary 
to  the  public  interest  to  provide  notice 
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and  opportunity  for  prior  comment  or  to 
delay  for  30  days  its  eRiective  date  under 
sections  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act  Intense 
Hshing  effort  without  Daily  Production 
Reports  would  risk  exceeding  the 
quarterly  allowances  of  TAC  for 
pollock. 

This  action  is  taken  under  9S  672 J 
and  672^  and  complies  with  Executive 
Order  12291. 

The  coUection-of-information 
requirement  contained  in  this  notice  was 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  as  a  revision  to  OMB 
No.  0648-213  (56  FR  9636;  March  7. 1991). 

List  of  SubjecU  in  50  CFR  672 

Fish.  Fisheries,  Reporting  and 
recordkeeping  requirements,     j 

Authority:  16  U.S.C1801  e/ ««;.    | 
Dated:  January  17. 1992. 
David  S.  CrestiB, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Managemertt  National 
Marine  Fisheries  Service. 
(FR  Doc  92-1728  Filed  1-21-92;  10:22  am) 

BIUJNO  CODE  3510-29-11 


50  CFR  Part*  672  and  675 

(Docket  Na  911176-12781 


Qroundfish  of  the  Gulf  of  Alaska; 
Groundfith  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area        . 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NCAA.  Commerce. 
ACTION:  Notice  of  Pacific  halibut  and  red 
king  crab  bycatch  rate  standards  and 
request  for  comments. 


:  NMFS  announces  Pacific 
haUbut  and  red  king  crab  bycatch  rate 
standards  for  the  first  half  of  1992  for 
purposes  of  the  vessel  incentive  program 
that  has  been  implemented  to  reduce 
prohibited  species  bycatch  rates  in  the 
groundfish  trawl  fisheries.  This  action  is 
necessary  to  implement  the  bycatch  rate 
standards  that  must  be  met  by 
individual  trawl  vessel  operators  who 
participate  in  specified  groundfish 
fisheries  included  in  the  incentive 
program.  The  intent  of  this  action  is  to 
enhance  prohibited  species  bycatch 
management  and  promote  conservation 
of  groundfish  and  other  fishery 
resources. 

DATES:  Effective  12.-01  a.m..  Alaska  local 
time  (A.l.t.).  January  17. 1992.  through  12 
midnight.  A.Lt..  June  30, 1992.  Comments 
on  this  action  are  invited  throu^  -' 
February  3, 1992. 
AnnmSMt.  Comments  should  be 
mailed  to  Ronald }.  Berg.  Acting  Chief. 
Fiaberies  Management  Division. 


UMI 


National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  Alaska  99802-1668, 
or  be  delivered  to  9100  Mendenhall  Mall 
Road.  Federal  Building  Annex,  suite  6, 
Juneau.  Alaska. 

FOR  FURTNEn  INFOIIMATKHI  CONTACT! 

Susan  J.  Salveson.  Fishery  Management 
Biologist.  NMFS.  907-586-7229. 
SUPPLEMENTARY  INFORMATION:  The 
domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  the  Bering  Sea  and 
Aleutian  Islands  Area  (BSIA)  and  Gulf 
of  Alaska  (GOA]  are  managed  by  the 
Secretary  of  Commerce  (Secretary) 
according  to  the  Fishery  Management 
Plan  (FMP)  for  the  Groundfish  Fishery  of 
the  Bering  Sea  and  Aleutian  Islands 
Area  and  the  FMP  for  Groimdfish  of  the 
Gulf  of  Alaska.  The  FMPs  were 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  FMPs  are 
implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  part  611  and 
for  the  U.S.  fishery  at  50  CFR  parts  672 
and  675.  General  regulations  that  also 
pertain  to  the  U.S.  fishery  appear  at  50 
CFR  part  620. 

Regulations  at  §  §  672.26  and  675.26 
implement  a  vessel  incentive  program  to 
reduce  Pacific  halibut  and  red  king  crab 
bycatch  rates  in  specified  groundfish 
trawl  fisheries.  Under  the  incentive 
program,  operators  of  trawl  vessels  must 
.comply  with  Pacific  halibut  bycatch  rate 
standards  specified  for  the  BSAI  and 
GOA  Pacific  cod  trawl  fisheries,  the 
BSAI  flatfish  fishery,  and  the  GOA 
"bottom  rockfish"  trawl  fishery.  Vessel 
operators  must  also  comply  with  red 
king  crab  bycatch  standards  specified 
for  the  BSAI  flatfish  fishery  in  Zone  1.  as 
defined  in  {  675.2.  Definitions  of  the 
fisheries  included  under  the  incentive 
program  are  set  forth  in  regulations  at 
S  672.26(b)  and  S  675.26(b). 

Regulations  implementing  the 
incentive  program  require  NMFS  to 
publish  a  notice  in  the  Federal  Register 
specifying  Pacific  halibut  and  red  king 
crab  bycatch  rate  standards  for  each 
fishery  monitored  under  the  incentive 
program.  These  standards  are  in  effect 
for  specified  seasons  within  the  6-month 
periods  of  January  1  through  June  30, 
and  July  1  through  December  31.  Any 
vessel  operator  whose  monthly  bycatch 
rate  exceeds  the  bycatch  rate  standard 
is  in  violation  of  the  regulations 
implementing  the  incentive  program. 

At  its  Dec«nber  3-9. 1991.  meeting, 
the  Council  recommended  bycatch  rate 
standards  for  the  first  half  of  1992. 
These  standards  are  set  forth  in  Table  1. 
The  Council's  recommended  bycatch 


rate  standards  for  January  1  through 
June  30  are  based  on  the  following 
information,  a*  required  by  1 672.28(c) 
and  9  67S.26(c): 

(A)  Previous  years'  average  observed 
bycatch  rates; 

(B)  Immediately  preceding  season's 
average  observed  bycatch  rates; 

(C)  The  bycatch  allowances  and 
associated  fishery  closures  specified 
under  9  672.20(f)  and  9  675.21; 

(D)  Anticipated  groundfish  harvests; 
and 

(E)  Anticipated  seasonal  distribution 
of  fishing  effort  for  groundfish. 

The  Council's  Pacific  halibut  bycatch 
rate  standards  for  the  BSAI  Pacific  cod 
and  flatfish  trawl  fisheries  are  largely 
based  on  anticipated  seasonal  fishing 
effort  for  these  species  and  historic 
Pacific  halibut  bycatch  rates  observed  in 
the  Pacific  cod  and  flatfish  fisheries.  As 
such,  the  Council  recommended  that  the 
Pacific  halibut  bycatch  rate  standards 
for  the  BSAI  Pacific  cod  and  flatfish 
trawl  fisheries  during  the  first  half  of 
1992  be  set  at  levels  that  approximate 
the  average  rates  observed  on  trawl 
vessels  participating  in  these  fisheries 
during  die  first  half  of  1991.  For  die  first 
quarter  of  1992.  the  recommended 
bycatch  rate  standards  are  30  kilograms 
(kg)  of  Pacific  halibut  per  metric  ton  (mt) 
of  groundfish  (3.0  percent]  in  the  Pacific 
cod  trawl  fishery  and  20  kg  of  Pacific 
halibut  per  mt  of  groundfish  (2J)  percent) 
in  the  flatfish  fishery.  The  Council 
recognized  that  the  1992  trawl  fisheries 
would  not  start  until  January  20  or  later 
under  a  final  rule  to  delay  the  1992  trawl 
fisheries  (57  FR  381;  January  6, 1992). 
The  Council  also  recognized  that  the 
only  flatfish  fishery  authorized  to  start 
at  the  beginning  of  the  fishing  year  is  the 
rock  sole  fishery.  This  fishery  targets  on 
roe-bearing  rock  sole  and  normally 
concludes  by  early  March.  The 
remaining  flatfish  fisheries  included 
under  the  incentive  program  (yellowfin 
sole  and  other  flatfish)  are  delayed  until 
12  noon  A.l.t,  May  1  of  each  year  unde» 
regulations  at  9  675.23(c). 

Table  1.— Bycatcm  FUte  Standards. 
By  Fishery  and  Quarter,  for  the 
First  Half  of  1992  for  Purposes  of 
THE  Vessel  Incentive  Program  in 
THE  BSAI  and  GOA 

[Pacilic  halitHJt  bycatch  as  kg  d  Pacific  halibut/ml  o* 
awocaiad  graunontn  caKnj 


Fohery  and  quafler 

^i99a 

DycMcn 
siandanl 

BSAI  Pacific  CO* 
at 

900 

012    ...   - 

2S.0 
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Table  1.— Bycatch  Rate  Stanoards. 
By  Fishery  and  Quarter,  tor  the 
First  Half  of  1992  for  Purposes  of 
THE  Vessel  Incentive  Program  in 
THE  BSAI  AND  GOA— Continued 

(Pacilic  MilM^calch  n  fc^otPacHie  ttmuum  ol 


Fohary  and  quartar 

1992 
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GOA  Pacitic  cod: 
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sao 
soo 
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50.0 

Zona  1  red  Wng  crab  bycatch  rates  (nui 
im  o(  allocated  groundfish) 

BSAI  flatlish: 
Oil                 „..    „... 

OI2 

inber  of  crab/ 

2.S 

2.0 

The  second  quarter  Pacific  halibut 
bycatch  rate  standards  recommended 
by  the  Council  for  the  BSAI  Paciflc  cod 
and  flatfish  fisheries  are  2.5  percent  and 
0.5  percent  respectively.  The  PadBc  cod 
rate  is  reduced  from  3.0  percent  to  2.5 
percent  to  reflect  the  reduction  in 
average  bycatch  rates  observed 
between  the  first  and  second  quarter 
fisheries.  The  second  quarter  Paciflc 
halibut  bycatch  rate  standard 
recommended  for  the  flatfish  fishery 
approximates  the  average  1991  Pacific 
halibut  bycatch  rate  observed  in  the 
yellowfin  sole  flshery.  which  is  the 
predominant  flatfish  fishery  after  the 
season  opens  on  May  1.  Estimated 
weekly  bycatch  rates  in  the  1991  flatfish 
fishery  for  7  of  the  9  weeks  between 
May  1  and  June  30  were  below  0.5 
percent. 

Mid-summer  bycatch  rates  in  the 
flatHsh  fishery  may  increase  as 
fishermen  target  on  other  flatfish  species 
(e.g..  flathead  sole)  that  are  normally 
associated  with  higher  Paciflc  halibut 
bycatch  rates,  or  as  new  vessels  enter 
the  flatfish  fishery  after  the  closure  of 
the  Bering  Sea  pollock  fishery.  Coundl 
adoption  of  Amendment  19  to  the  BSAI 
FMP  at  its  December  1991  meeting, 
would  address  differences  in  Pacific 
halibut  bycatch  rates  among  different 
flatfish  fisheries  by  amending 
regulations  to  specify  separate  bycatch 
rate  standards  for  the  yellowfin  sole  and 
the  rock  sole/other  flatfish  fisheries. 
Separate  bycatch  rate  standards  for  the 
rock  sole/other  flatfish  fisheries  will  be 
published  in  the  Federal  Register  for 
public  comment  as  part  of  the  proposed 
rule  to  implement  Amendment  19. 
Pending  approval  by  the  Secretary  of 


Commerce,  Amendment  19  is  scheduled 
to  be  effective  prior  to  July  1, 1992. 

If  vessels  maintained  Pacific  halibut 
bycatch  rates  at  the  standards 
recommended  by  the  Coimcil  for  the 
BSAI  flatfish  fisheries,  the  Council 
recognized  that  portions  of  the  1992  total 
allowable  catch  (TAC)  amounts 
specified  for  yellowfin  sole,  rock  sole, 
and  other  flatfish  may  not  be  harvested 
by  trawl  vessels  under  the  Pacific 
halibut  prohibited  species  catch  (PSC) 
restrictions  set  forth  for  these  fisheries 
at  {  675.21.  The  Council  further 
recognized  that  its  recommended  Pacific 
halibut  bycatch  rates  standards  for  the 
BSAI  Pacific  cod  trawl  fishery  will  not 
allow  for  the  trawl  harvest  of  the  1992 
TAC  specified  for  Pacific  cod  under 
Pacific  halibut  PSC  limit  restrictions  at 
S  675.21.  The  Council  deteimined  that  its 
recommended  bycatch  rate  standards 
would  reduce  Pacific  halibut  bycatch 
rates  during  the  first  half  of  1992. 
consistent  with  the  Coundl's  intent  for 
the  incentive  program,  and  that  other 
gear  types  could  continue  to  harvest  the 
Pacific  cod  TAC  under  existing  Pacific 
halibut  PSC  regulations. 

The  Council's  recommended  red  king 
crab  bycatch  rate  standard  for  the 
flatfish  fishery  in  Zone  1  of  the  Bering 
Sea  subarea  is  2.5  crab  per  mt  of 
groundfish  during  the  first  quarter  of 
1992,  and  2.0  crab  per  mt  of  groundfish 
during  the  second  quarter.  These 
standards  are  an  increase  from  the  1991 
bycatch  rate  standard  of  1.5  crab  per  mt 
of  groundfish. 

Little  fishing  efl'ort  for  flatfish 
•occurred  in  Zone  1  during  1991  because 
commercial  concentrations  of  yellowfin 
sole  normally  occur  north  of  this  area  by 
the  time  the  fishery  opens  May  1.  As 
such,  limited  observer  data  exist  for  the 
1991  fishery  in  Zone  1,  which  indicate 
average  red  king  crab  rates  between  1 
and  1.5  crab  per  mt  groundfish.  During 
late  summer  1991,  some  flatfish 
fishermen  experienced  relatively  high 
bycatch  rates  of  Pacific  halibut  north  of 
Zione  1  and  expressed  a  desire  to 
explore  fishing  ground  in  Zone  1  that 
may  have  lower  Pacific  halibut  bycatch 
rates.  However,  fishermen  were 
reluctant  to  fish  in  Zone  1  because  of 
possibly  exceeding  the  red  king  crab 
bycatdi  rate  standard.  The  total  1991 
bycatch  of  red  king  crab  by  vessels 
participating  in  the  rock  sole,  yellowfin 
sole,  and  other  flatfish  fisheries  was 
under  75,000  crab,  or  about  40  percent  of 
the  combined  red  king  crab  bycatch 
allowances  specified  for  these  fisheries 
(190,000  crab).  In  recognition  that  the  red 
king  crab  bycatch  allowance  will 
restrict  bycatch  amounts  to  specified 
levels,  the  Council  increased  the  1992 


bycatch  rate  standards  for  red  king  crab 
to  support  those  fishermen  who  actively 
pursue  alternative  fishing  grounds  in  an 
attempt  to  reduce  Pacific  halibut 
bycatch  rates.  ,  j 

The  Council  recommended  a  single 
Pacific  halibut  bycatch  rate  standard  for 
the  GOA  Pacific  cod  and  rockfish 
fisheries  of  50  kg  per  mt  groundfish  (5 
percent).  This  recommendation  was 
based  on  Council  intent  to  simplify  the 
GOA  incentive  program  by  specifying  a 
single  bycatch  rate  standard  for  the 
fisheries  under  the  incentive  program, 
yet  maintain  the  Coimcil's  objective  of 
reducing  Pacific  halibut  bycatch  rates  in 
the  GOA  trawl  fisheries.  Observer  data 
collected  from  the  1991  GOA  trawl 
fisheries  (excluding  the  midwater 
pollock  fishery)  show  first  and  second 
quarter  Pacific  halibut  bycatch  rates  of 
2.4  percent  and  6.8  percent,  respectively. 
The  first  and  second  quarter  Pacific  cod 
trawl  fishery  exhibited  observed 
bycatch  rates  of  1.2  and  2.4  percent, 
respectively,  whereas  the  rockfish 
fishery  exhibited  respective  Pacific 
halibut  bycatch  rates  of  8.3  and  7.9 
percent.  Representatives  for  the  GOA 
trawl  industry  provided  comments  to  the 
Council  that  based  on  1991  observer 
data,  a  bycatch  rate  standard  of  6 
percent  would  better  accommodate  the 
rockfish  trawl  fishery  and  that  setting 
the  Pacific  hahbut  bycatch  rate  standard 
slightly  higher  than  the  average 
observed  in  the  Pacific  cod  fishery 
would  not  encourage  vessels  operators 
to  fish  up  to  the  standard.  The  Council 
determined  that  a  Pacific  halibut 
bycatch  rate  standard  of  5  percent 
would  better  meet  its  objective  to 
restrict  Pacific  halibut  bycatch  rates  to 
levels  consistent  with  the  Council's 
intent  to  reduce  Pacific  halibut  bycatch 
rates  under  the  incentive  program. 

The  Regional  Director  has  determined 
that  Council  recommendations  for 
bycatch  rate  standards  are 
appropriately  based  on  the  information 
and  considerations  necessary  for  such 
determinations  under  S  672.26(c)  and 
§  675.26(c].  He  concurs  in  the  Council's 
determinations  and  recommendations 
for  Pacific  halibut  and  red  king  crab 
bycatch  rate  standards  for  the  first  half 
of  1992  as  set  forth  in  Table  1.  These 
bycatch  rate  standards  may  be  revised 
by  notice  in  the  Federal  Register  when 
deemed  appropriate  by  the  Regional 
Director  pending  his  consideration  of  the 
information  set  forth  at  S  672.26(c)  and 
S  675.26(c). 

Classification 

This  action  is  taken  under  50  CFR 
parts  672.26  and  675.26  and  complies 
with  Executive  Order  12291. 
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To  avoid  a  lapse  in  vessel 
accountability  under  the  vessel 
incentive  program,  this  notice  must  be 
effective  by  the  start  of  the  1992  trawl 
season  as  determined  by  the  final  rule 
implementing  the  1992  trawl  season 
delay  (57  FR  381;  January  8, 1992). 
Without  this  accountability,  prohibited 
species  bycatch  rates  will  increase  in 
the  groundfish  trawl  fisheries, 
prohibited  species  bycatch  allowances 
-  will  be  reached  sooner,  specified 
groundHsh  trawl  Hsheries  will  be  closed 
prematurely,  and  owners  and  operators 
of  groundfish  trawl  vessel  will  incur 
additional  foregone  revenues.  Therefore, 
the  Assistant  Administrator  for 
Fisheries,  NOAA.  fmds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
public  interest  to  extend  prior  notice 
and  comment  on  this  notice  beyond  the 
start  of  the  1992  trawl  season,  or  to 
delay  its  effective  date. 

List  of  Subjects  in  50  CFR  Parts  672  and 

675 

Fisheries,  Fishing  vessels,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  17, 1992. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  92-1729  Filed  1-17-92;  5M  pm) 
MLUNQ  cooe  wio-n-M 


50  CFR  Part  675 
[Docket  No.  911172-1272] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  I 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  change  in 
recordkeeping  and  reporting 
requirements. 

summary:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  Daily  Production 
Reports  must  be  submitted  by  processor 
vessels  and  shoreside  processing 
facilities  that  catch  and/or  receive 
pollock  and/or  Atka  mackerel  from  the 
Aleutian  Islands  (AI)  subarea  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI). 
-    This  action  is  necessary  to  prevent 
exceeding  the  total  allowable  catch 
(TACJ  for  pollock  and  Atka  mackerel. 


The  intent  of  this  action  is  to  ensure 
optimum  use  of  pollack  and  Atka 
mackerel  stocks. 

EFFECTIVE  DATE:  From  12  noon.  Alaska 
local  time  (A.l.t.J.  January  20, 1992. 
through  the  duration  of  the  1992  pollock 
and  Atka  mackerel  directed  fisheries  or 
until  the  Regional  Director  determines 
the  supplementary  reporting 
requirements  are  no  longer  necessary. 

FOB  FURTHER  INFORMATION  CONTACT 

Andrew  N.  Smoker,  Resource 
Management  Specialist.  NMFS.  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for 
Groundfish  of  the  BSAI  (FMP)  governs 
the  groundfish  fishery  in  the  exclusive 
economic  zone  in  the  BSAI  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  and  is 
implemented  by  regulations  governing 
the  foreign  fishery  at  50  CFR  611.93  and 
by  regulations  governing  the  U.S.  fishery 
at  SO  CFR  parts  620  and  675> 
'  Under  §  675.5(c)(3)(i),  the  Regional 
Director  is  requiring  processor  vessels 
and  shoreside  processing  facilities  that 
catch  and/or  receive  pollock  and/or 
Atka  mackerel  from  the  AI  subarea  to    ' 
submit  Daily  Production  Reports  in 
addition  to  weekly  processor  reports. 
Daily  Production  Reports  must  include 
the  information  required  by 
§  675.5(c)(3)(ii). 

These  requirements  are  necessary  to 
manage  the  pollock  and  Atka  mackerel 
fisheries  in  the  AI.  The  Regional 
Director  is  doing  so  in  consideration  of 
the  potential  for  exceeding  the  TAC 
specified  for  pollock  and  Atka  mackerel. 

The  amount  of  a  species  or  species 
group  apportioned  to  a  fishery  is  TAC, 
as  stated  in  S  675.20(a)(2).  The  TACs  for 
pollock  and  Atka  mackerel  in  the  AI  will 
become  available  for  directed  fishing  by 
trawl  vessels  on  or  about  January  20, 
1992,  and  are  expected  to  be  rapidly 
harvested.  Fishing  effort  by  trawl 
vessels  in  the  BSAI  is  not  expected  to 
follow  any  previous  year's  pattern  due 
to  the  closure  of  the  Bogoslof  district 
(that  part  of  reporting  area  515  west  of 
167  degrees  west  longitude)  to  directed 
fishing  for  pollock.  The  1991  harvest 
from  the  Bogoslof  district  accounted  for 
approximately  43.9  percent  of  the  "A" 
season  TAC.  Displaced  effort  from  the 
Bogoslof  district  is  expected  to  focus  on 


the  AI  as  an  alternate  source  of  pollock 
and  Atka  mackerel. 

Daily  Production  Reports  must  include 
all  information  required  by 
§  675.5(c)(3)(ii)  for  groundfish  harvested 
from  the  applicable  reporting  areas. 
Processors  must  submit  the  required 
information  on  the  "Alaska  Groundfish 
Processor  Daily  Production  Report"  form 
available  in  the  processors' 
recordkeeping  reference  manual  or  from 
the  Regional  Director  at  the  address 
listed  in  the  manual.  Processors  must 
transmit  their  completed  Daily 
Production  Reports  to  the  Regional 
Director  by  facsimile  transmission  to 
number  (907)  586-7131.  by  telephone  via 
number  (907)  586-7228.  or  by  telex  (U.S. 
code)  at  6229600  no  later  than  12  hours 
after  the  end  of  the  day  the  groundfish 
was  processed. 

If  and  when  the  Regional  Director 
determines  that  these  reports  are  no 
longer  necessary,  he  may  rescind  the   ■ 
requirement.  Criteria  used  to  assess  the 
need  for  the  reports  include  the  stability 
of  effort  and  harvest  rates  in  the  fishery, 
and  remaining  amounts  of  pollock  and 
Atka  mackerel  TAC. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  that  reasons 
justifying  promulgation  of  this  action 
also  make  it  impracticable  and  contrary 
to  the  public  interest  to  provide  notice 
and  opportunity  for  prior  comment  or  to 
delay  for  30  days  its  effective  date  under 
sections  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act.  Intense 
fishing  effort  without  Daily  Production 
Reports  would  invite  exceeding  the  TAC 
for  pollock  and  Atka  mackerel. 

This  action  is  taken  under  §§  675.20 
and  675.21  and  complies  with  Executive 
Order  12291. 

The  coUection-of-information 
requirement  contained  in  this  notice  was 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  as  a  revision  to  0MB 
No.  0648-213  (56  FR  9636;  March  7, 1991). 

List  of  Subjects  in  SO  CFR  675 

Fish.  Fisheries,'Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  January  17, 1992. 
David  S.  Crestiii. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-1710  Filed  1-21-92;  10-.22  am) 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  nries  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  parfidpate  in  the  njle 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Fadn'fli  Avtatlon  Adminfttnrtlon 

14CFRPart39 

[Docket  Na  «V-ANE-3tI 

Ail  MN>i  tlili  WM  OhvcUvM,  Pratt  ft 
Whttiwy  (PW)  JTBD  ScriM  Tuibotan 
Engines 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AO). 
applicable  to  PW  fTSD  series  turbofan 
engines.  This  proposed  action  would 
require  the  installation  and  periodic 
inspection  of  temperature  indicators 
installed  on  the  ^(o.  4  and  5  bearing 
compartment  scavenge  oil  tube,  and 
require  the  installation  of  No.  4  and  5 
bearing  compartment  hardware 
modifications  for  certain  engines.  This 
proposal  is  prompted  by  reports  of  high 
pressure  (HP)  turbine  shaft  fractures 
caused  by  oil  fires  which  resulted  from 
internal  leakage  of  thirteenth  stage 
compressor  discharge  air  into  the  No.  4 
and  5  bearing  compartment.  This 
condition,  if  not  corrected,  could  result 
in  fracture  of  the  HP  turbine  shaft  which 
may  result  in  uncontained  release  of 
engine  fragments,  fire,  inflight 
shutdqwn.  or  possible  aircraft  damage. 
DATES:  Comments  must  be  received  no 
later  than  February  24. 1992. 

AODNCSSCS:  Send  comments  on  the 
proposal  in  duplicate  to  the  FAA.  New 
England  Region,  Of^ce  of  the  Assistant 
Chief  Counsel  Attn:  Rules  E)ocket  No. 
91-ANE-^,  12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803. 
or  deliver  in  duplicate  to  room  311  at  the 
above  address. 

Comments  may  be  inspected  at  the 
above  location  in  Room  311.  between 
the  hours  of  8  a jn.  and  4:30  pjn.. 
Monday  througji  Friday,  except  federal 
holidays. 


This  applicable  service  information 
may  be  obtained  from  Pratt  ft  Whitney, 
Publications  Pepartment.  P.O.  Box  611, 
Middletown,  Connecticut  06457.  Hiis 
information  may  be  examined  at  die 
FAA,  New  England  Region,  Office  of  die 
Assistant  Chief  Counsel  12  New 
England  Executive  Park.  Buriington. 
Massachusetts. 

PON  RUmffiR  INRMMATION  CONTACT: 
John  E.  Golinski,  Engine  Certification 
Office,  ANE-140,  Engine  A  Propeller 
Directorate,  FAA,  New  England  Region. 
12  New  England  Executive  Paiic, 
Burlington,  Massachusetts  01803-5299, 
(617)  273-7121. 

SUPMEMENTARV  MFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submittiiig  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  rules  docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  ruie.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  at  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-ANE-39."  Tlie  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter.  DISCUSSION:  There 
have  been  31  HP  turbine  shaft  fractures 
which  resulted  frttm  compartment  oil 
fires  caused  by  leakage  of  thirteenth 
stage  compressor  discharge  air  into  the 
No.  4  and  5  bearing  compartment.  These 
oil  fires  cause  a  reduction  in  material 
properties  of  the  HP  turbine  shaft  which 
results  in  overload  and  fracture.  Five  of 
the  fractofes  have  resulted  in 


uncontained  engine  debris  exiting  the 
engine.  An  investigation  to  determine 
the  cause  and  to  define  corrective  action 
for  this  problem  has  identified  tfie  need 
to  incorporate  an  oil  temperature 
monitoring  system  and  installation  of 
hardware  improvements  to  the  No.  4 
and  5  bearing  compartment  which 
would  eliminate  thirteenth  stage 
compressor  discharge  air  leakage  and 
oil  fires. 

An  investigation  and  analysis  of  this 
problem  indicates  that  )TBD  engines 
installed  on  the  Boeing  727  series  and 
McDoimell  Dou^as  DC-9-80  series 
(MD-eO)  aircraft  are  susceptible  to  No.  4 
and  5  bearing  (xmipartment  oil  fires. 
This  SDSceptibility  is  attributed  to 
aircraft  utilization  and  engine 
differences,  and  is  supported  by 
considerable  )T8D  field  service 
experience. 

This  proposed  AD  will  require  oil 
temperature  monitoring  and  installation 
of  No.  4  and  5  bearing  compartment 
hardware  modifications  to  prevent 
bearing  compartment  oQ  fires  and 
subsequent  shaft  fractures.  A 
temperature  indicator  installed  on  the 
No.  4  and  5  bearing  scavenge  oil  tube 
Une  will  detect  hot  air  leakage  into  the 
bearing  compartment  by  evidence  of 
excessive  No.  4  and  5  bearing  scavenge 
oil  temperature.  The  oil  temperature 
indicators  will  provide  warning  that  the 
oil  scavenge  temperature  is  abnormally 
high  and  that  certain  troubleshooting 
and  diagnostic  test  procedures  are 
required.  Operators  that  utilize  ]T8D-1 
through  -17AR  series  engines  installed 
on  Boeing  727  series  aircraft  will  be 
required  to  install  and  monitor  the 
temperature  indicators  until  such  a  time 
that  the  required  No.  4  and  5  bearing 
compartment  hardware  modifications 
are  installed.  Operatora  that  utilize 
]T8D-200  series  engines  ivill  be  required 
to  install  and  monitor  the  temperature 
indicators,  or  alternatively  may  instaU 
the  Na  4  and  S  bearing  compartment 
hardware  modifications.  This  condition, 
if  not  corrected,  may  result  in 
uncontained  release  of  engine 
fragments,  fire,  inflight  shutdown,  or 
possible  aircraft  damage. 

Furthermore,  due  to  the  high  rate  of 
uncontained  events  in  JT8Dn200  series 
engines,  the  FAA  is  reviewing  the  need 
to  require  improved  HP  turbine 
containment  hardware  on  thcee  series 
engines  to  prevent  engin*  debriM  from 
exiting  the  engine.  The  contaimneot 
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hardware  for  JTSD-ZOO  series  engines 
will  be  available  at  a  later  date  and 
further  rulemaking  may  be  required. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Alert 
Service  Bulletin  (ASB)  No.  5944, 
Revision  No.  1,  dated  April  10, 1991, 
which  describes  the  procedures  for  the 
temperature  monitoring  program  for 
certain  JTBD  engines:  PW  Service 
Bulletin  (SB)  No.  5945,  dated  December 
19, 1990,  which  describes  No.  5 
compartment  modifications  to  reduce  oil 
leakage:  and  PW  SB  5514,  Revision  7, 
dated  February  28. 1991.  which 
describes  modifications  to  the  No.  4  and 
5  bearing  inner  heat  shield  and  scavenge 
tube  assembly. 

Since  this  condition  is  likely  to  exist 
ot  develop  on  other  engines  of  this  same 
type  design,  an  AD  is  proposed  which 
would  require  inspections  and  hardware 
modifications  in  accordance  with  the 
service  bulletins  previously  described. 

There  are  approximately  6,323  ]T8D-1 
through  -17 AR  series  engines  and  1.843 
)T8D-200  series  engines  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  5.237  engines  in  the 
domestic  fleet  would  be  affected  by  this 
AD.  that  it  would  take  approximately  46 
manhours  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
The  cost  of  required  parts  is  estimated 
to  be  $7,200  per  engine.  Based  on  these 
Figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$50,956,010. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  evaluation  prepared  for 
this  action  is  contained  in  the  rules 
docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjacto  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  14  CFR  part 
39  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART  39-{AMENDEDl 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106{gJ.  and  14  CFR  11.89. 


939.13   [Amendad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Pratt  *  Wtaimey:  Docket  Na  91-ANE-3S 

Applicability:  Pratt  ft  Whitney  (PW)  JT8D- 
1.  -lA.  -IB.  -7.  -7A  -7a  -9.  -9A.  -15.  -ISA  - 
17,  -17A.  -17R.  and  -17AR  turbofan  engines 
installed  on  Boeing  727  series  aircraft,  and 
JT8I)-209,  -217.  -217A.  -217C  and  -219 
turbofan  engines  installed  on,  but  not  limited 
to.  McDonnell  Douglas  DC-9-80  series  and 
Boeing  727  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished: 

To  prevent  fracture  of  the  high  pressure 
turbine  shaft  which  may  result  in 
uncontained  release  of  engine  fragments,  fire, 
inflight  shutdown  or  possible  aircraft 
damage,  accomplish  the  following: 

(a)  For  PW  JT8D-1.  -lA,  -IB.  -7,  -7 A.  -7a 
-9.  -9A,  -15.  -15A.  -17.  -17A,  -17R,  and 
-17AR  engines  installed  on  Boeing  727  series 
aircraft,  install  and  inspect  temperature 
indicators.  Part  No.  809129  and  Part  No. 
809130.  on  the  No.  4  and  5  bearing 
compartment  scavenge  oil  tube,  and  install 
No.  4  and  5  bearing  compartment  hardware 
modifications  as  follows: 

(1)  Install  temperature  indicators  on  the 
No.  4  and  5  bearing  compartment  scavenge 
oil  tube  in  accordance  with  Section  2.A.(1)  of 
the  Accomplishment  Instructions  of  PW  Alert 
Service  Bulletin  No.  5944.  Revision  1.  dated 
April  10, 1991.  within  65  hours  of  engine 
operation  after  the  effective  date  of  this  AO. 

(2)  Visually  inspect  temperature  indicators 
within  65  hours  of  installation.  Thereafter, 
reinspect  at  intervals  not  to  exceed  65  hours 
of  engine  operation  since  last  inspection. 

(3)  If  upon  inspection,  the  color  of  the 
temperature  indicator  %vindow(s)  has  turned 
completely  black,  perform  troubleshooting 
and  diagnostic  testing  in  accordance  with 
Section  2.A.(2)  (c)  and  (d)  of  the 
Accomplishment  Instructions  of  PW  Aieri 
Service  Bulletin  No.  5944,  Revision  1,  dated 
April  10, 1991.  Reinstall  temperature 
indicators  prior  to  returning  the  engine  to 
service  and  reinitiate  the  inspection 
requirements  in  accordance  with  paragraph 
(a)(2)  of  this  AD. 

(4)  Install  No.  4  and  5  bearing  compartment 
hardware  modifications  in  accordance  with 
PW  SB  5945.  dated  December  19, 199a  and 
PW  SB  5514.  Revision  7,  dated  February  28, 
1991.  at  next  ship  visit  when  the  No.  4  and  5 
compartment  is  accessible  after  the  effective 
date  of  this  AD,  but  no  later  than  December 


31, 199a  The  inspection  requirements 
identified  in  paragraph  (a)(2)  of  this  AD  are 
not  required  once  the  No.  4  and  5  bearing 
compartment  modifications  are  installed. 

(b)  For  PW  IT8D-209.  -217,  -217 A,  -217C. 
and  -219  engines,  install  and  inspect 
temperature  indicators.  Part  No.  809129  and 
Pari  No.  a0913a  on  the  No.  4  and  5  bearing 
compartment  scavenge  oil  tube  or  install  No. 

4  and  5  bearing  compartment  hardware 
modifications,  as  follows: 

(1)  Install  temperature  indicators  on  the 
No.  4  and  5  bearing  compartment  scavenge 
oil  tube  in  accordance  with  Section  2.A(1)  of 
the  Accomplishment  Instructions  of  PW  Alert 
Service  Bulletin  No.  5944.  Revision  1,  dated 
April  10. 1991,  within  65  hours  of  engine 
operation  after  the  effective  date  of  this  AD. 

(2)  Visually  inspect  temperature  indicators 
within  65  hours  of  installation.  Thereafter, 
reinspect  at  intervals  not  to  exceed  65  hours 
of  engine  operation  since  last  inspection. 

(3)  If  upon  inspection,  the  color  of  the 
temperature  indicator  window(s)  has  turned 
completely  black,  perform  troubleshooting 
and  diagnostic  testing  in  accordance  with 
Section  2.A.(2)  (c)  and  (d)  of  the 
Accomplishment  Instructions  of  PW  Alter 
Service  Bulletin  No.  5944,  Revision  1.  dated 
April  la  1991.  Reinstall  temperature 
indicators  prior  to  returning  the  engine  to 
service  and  reinitiate  the  inspection 
requirements  in  accordance  with  paragraph 
(b)(2)  of  this  AD. 

(4)  For  PW  IT8D-209.  -217,  -217A,  -217C, 
and  -219  engines,  incorporation  of  No.  4  and 

5  bearing  compartment  hardware 
modifications  in  accordance  with  PW  SB 
5945.  dated  December  19. 1990.  and  PW  5514, 
Revision  7,  dated  February  28. 1991,  can  be 
substituted  for  the  requirements  identified  in 
paragraph  (b)  (1),  (2)  and  (3)  of  this  AD. 

■    (c)  If  inspection  of  the  temperature 
indicators  reveals  a  missing  indicator,  install 
a  new  indicator  in  accordance  with  Section 
2.A.(1)  of  the  Accomplishment  Instructions  of 
PW  Aleri  Service  Bulletin  No.  5944.  Revision 
No.  1.  dated  April  10. 1991.  and  reinitiate  the 
inspection  requirements  after  replacing  the 
indicator,  prior  to  returning  the  engine  to 
service. 

(d)  Report  the  data  elements  identified  in 
S  2.A.(2)(e)  of  the  Accomplishment 
Instructions  of  PW  Alert  Service  Bulletin  No. 
5944.  Revision  1,  dated  April  10, 1991, 
whenever.an  overtemperature  condition  is 
observed  on  any  color  temperature  indicator 
which  is  the  result  of  an  internal  engine 
problem  only  and  not  resulting  from  an 
external  cause  corrected  by  the  published 
troubleshooting  procedures.  Data  elements 
should  be  reported  within  30  days  to  the 
Manager.  Engine  Certification  Office.  Engine 
and  Propeller  Directorate.  Aircraft 
Certification  Service,  FAA,  12  New  England 
Executive  Park.  Burlington.  Massachusetts 
01803-05299;  Telex  Number  949301  FAANE 
BURL 

(e)  Information  collection  requirements 
contained  in  this  proposed  regulation  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L  96- 
511)  and  have  been  assigned  OMB  control 
number  2120-0056. 
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(f)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 
Engines  which  are  confirmed  by  diagnostic 
testing  to  have  an  overtemperature  condition 
cannot  be  operated  during  ferry  flights. 

(g)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  throu^  an  FAA 
Inspector  (maintenance,  avionics,  operations, 
as  appropriate),  an  alternate  method^f 
compliance  with  the  requirements  of  this  AD 
or  adjustments  to  the  compliance  times 
specified  in  this  AD  may  be  approved  by  the 
Manager,  Engine  Certification  Office,  Engine 
and  Propeller  Directorate,  Aircraft 
Certification  Service,  FAA,  12  New  England 
Executive  Park,  Burlington,  Massachusetts. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Pratt  & 
Whitney,  Publications  Department,  P.O.  Box 
611,  Middletown,  Connecticut  06457.  These 
documents  may  be  examined  at  the  FAA, 
New  England  Region,  Office  of  the  Assistant 
Chief  Counsel,  room  311, 12  New  England 
Executive  Park,  Burlington,  Massachusetts. 

Issued  in  Burlington,  Massachusetts,  on 
December  26, 1991.. 
lay  J.  Pardee. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  92-1794  Filed  1-23-92: 8:45  am]    ^ 
MUJNO  CODE  4«10-t9-M 


DEPARTMENT  OF  THE  TREASURY 

Cuetoms  Service 

19CFRPart4 

Unlading  of  Foreign  Veeceie  Allowed 
Prior  to  Entry  at  U^  Porte  Subcequent 
to  Initial  U^  Port  of  Arrival 

agency:  United  States  Customs  Service. 
Department  of  the  Treasury. 
action:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
provide  that  it  is  within  the  discretion  of 
the  district  director  to  issue  a  permit  to 
tmlade  to  allow  a  foreign  vessel  that  has 
already  made  formal  entry  at  its  first 
port  of  arrival  in  the  U.S.  to  unlade 
cargo  at  subsequent  coastwise  ports 
without  the  necessity  of  making 
preliminary  entry  and  prior  to  the  vessel 
making  formal  entry  at  thosacports.  The 
document  proposes  that  if  the  district 
director  deems  it  necessary,  however, 
before  allowing  imlading  prior  to  the 
vessel's  formal  entry,  he  may  require  the 
master  to  make  an  oath  or  affirmation  to 
the  truth  of  the  statements  contained  in 
the  vessel's  manifest  to  a  Customs 
officer  who  boards  the  vessel  and 
require  delivery  of  the  manifest  prior  to 
issuing  the  permit  to  unlade.  All  foreign 
vessels  are  still  required  to  report 


arrival  and  make  formal  entry  at  all 
coastwise  ports.  It  is  believed  that  this 
amendment  would  expedite  the 
discharge  of  cargo  without  diminishing 
Customs  enforcement  effectiveness. 
DATES:  Comments  must  be  received  on 
or  before  March  24, 1992. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch, 
room  2119.  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW..  Washington. 
DC  20229. 

FOR  RIRTHER  INFORMATION  CONTACT: 
Leo  Morris.  Office  of  Inspection  and 
Control,  202-566-8151. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  1448  of  title  19  of  the  United 
States  Code  provides  that  no 
merchandise,  p&ssengers,  or  baggage 
shall  be  unladen  from  any  vessel  or 
vehicle  arriving  from  a  foreign  port  or 
place  until  en^  of  such  vessel  or  report 
of  arrival  of  such  vehicle  has  been  made 
and  a  permit  for  the  unlading  of  the 
same  has  been  issued  by  the  appropriate 
Customs  officer.  It  also  provides  that  if 
the  master  of  a  vessel  makes 
preliminary  entry,  a  permit  to  unlade 
may  be  issued  by  Customs  prior  to 
formal  entry. 

Customs  has  interpreted  this  statute 
to  mean  that  merchandise,  passengers  or 
baggage  could  not  be  unladen  from  any 
foreign  vessel  at  any  U.S.  port  until 
entry  has  been  made,  whether  it  was  a 
formal  entry  or  preliminary  entry.  This 
would  be  the  case  whether  the  vessel 
was  arriving  from  a  foreign  port  or  horn 
another  U.S.  port.  Reading  19  U.S.C. 
1448  in  conjunction  with  19  U.S.C.  1434. 
which  provides  that  U.S.  vessels  are  not 
required  to  make  entry  at  a  U.S.  port 
when  arriving  from  another  U.S.  port. 
Customs  has  permitted  merchandise, 
passengers  or  baggage  to  be  unladen 
from  U.S.  vessels  arriving  at  one  U.S. 
port  from  another  U.S.  port  without 
entry  being  made.  Section  4.8.  Customs 
Regulations  (19  CFR  4.8),  now  provides 
that  if  it  is  desired  that  any  vessel 
having  on  board  inward  foreign  cargo, 
passengers  or  baggage  shall  discharge  or 
take  on  cargo,  passengers  or 
merchandise  before  the  vessel  has  been 
formally  entered,  preliminary  entry  shall 
be  made.  Section  4.8  has  been  applied 
only  to  foreign  vessels. 

Currentiy,  based  on  this 
interpretation,  a  foreign  vessel  carrying 
residue  cargo,  passengers  or  baggage 
would  request  prelimfriary  entoy  if  it 
wishes  to  discharge  passengers  or  cargo 
prior  to  making  formal  entry  at  the 
customhouse.  After  the  vessel  makes 
preliminary  entry,  the  district  director 


generally  issues  a  permit  to  unlade.  If  '' 
preliminary  entry  is  granted,  the  vessel*" 
can  begin  discharging  cargo  or 
passengers  shortly  after  arriving,  rather 
than  waiting  hours  for  formal  entry  to  be 
completed  at  the  customhouse. 

After  reviewing  the  statutory 
language.  Customs  now  believes  that  19 
U.S.C.  1446  is  only  applicable  to  vessels 
that  are  arriving  from  a  foreign  port  or 
place  and  not  to  vessels  arriving  at  a 
U.S.  port  from  another  U.S.  port.  In  other 
words,  if  a  vessel  is  arriving  at  a  U.S. 
port  from  a  foreign  port,  it  may  not 
receive  a  permit  to  unlade  from  Customs 
until  either  formal  or  preliminary  entry 
is  made;  however,  if  a  vessel  is  arriving 
at  a  U.S.  port  from  another  U.S.  port, 
merchandise,  passengers  or  baggage 
may  be  unladen  prior  to  entry.  This  new 
interpretation  is  especially  significant 
for  foreign  vessels.  As  indicated  al)ove. 
U.S.  vessels  are  not  required  to  make 
entry  at  a  U.S.  port  when  arriving  from 
anodier  U.S.  port  so  in  this  situation 
they  have  been  permitted  to  unlade 
without  making  entry.  Foreign  vessels, 
on  the  other  hand,  pursuant  to  19  U.S.C. 
1433  and  1435  respectively,  are  required 
to  report  arrival  immediately  after 
arriving  at  any  port  or  place  in  the  U.S. 
and  must  make  entry  within  46  hours 
after  arriving  within  the  limits  of  a 
Customs  port.  According  to  this  new 
proposed  interpretation.  Customs  now 
can  issue  a  permit  to  unlade  prior  to  a 
foreign  vessel's  entry  at  a  U.S.  port       j 
when  it  is  arriving  from  another  U.S. 
port. 

The  only  statutory  reference  to        * 
preliminary  entry  is  in  19  U.SC.  1448. 
According  to  this  proposed 
interpretation  that  19  U.S.C  1448  relates 
only  to  vessels  arriving  from  a  foreign 
port  or  place,  the  right  of  a  master  to 
seek  preliminary  entry  so  that  he  may 
unlade  prior  to  making  formal  entry  is 
only  applicable  to  vessels  arriving  from 
a  foreign  port  or  place.  There  would  be 
no  need  for  a  master  of  a  foreign  vessel 
to  seek  preliminary  entry  when  arriving 
at  one  U.S.  port  from  another  U.S.  port  if 
the  vessel  could  be  uidoaded  prior  to 
formal  entry. 

Customs  is  proposing  in  this  document 
to  amend  {  4.8,  Customs  Regulations  (19 
CFR  4.8)  to  clarify  that  preliminary  entry 
is  required  for  both  U.S.  and  foreign 
vessels  arriving  from  a  foreign  port  or 
place  that  wish  to  discharge  cargo, 
passengers  or  baggage  or  take  on  cargo, 
passengers  or  baggage  before  the  vessel 
has  been  formally  entered. 

Further,  the  document  proposes  to 
amend  i  4.30  to  provide  diat  permits  to 
unlade  or  lade  may  be  issued  by  the 
district  director  to  a  foreign  vessel 
arriving  at  a  VS.  port  from  another  U.S. 


port  prior  to  formal  entry  and  without 
the  vessel  having  to  make  preliminary 
entry  at  the  second  port  and  to  a  U.S. 
vessel  arriving  at  a  U.S.  port  from 
another  U.S.  port  without  requirement  of 
entry  at  the  second  port.  If  he  deems  it 
necessary,  the  district  director  may 
require  the  master  to  make  an  oath  or 
affirmation  to  the  truth  of  statements 
contained  in  the  vessel's  manifest  to  a 
Customs  officer  w^  boards  the  vessel 
prior  to  issuing  the  permit  The  authority 
of  the  district  director  to  require  an  oath 
or  affirmation  to  the  truth  of  the 
statements  contained  in  the  vessel's 
manifest  and  delivery  of  the  manifest 
prior  to  issuing  a  permit  if  he  deems  it 
necessoy  derives  from  19  U.S.C.  1433 
(d)  and  (e)(2)  which  provides  that  the 
master  shall  present  to  customs  officers 
such  documents,  papers,  or  manifests  as 
the  Secretary  may  by  regulation 
prescribe  and  that  a  vessel  may  after 
arriving  in  the  U.S.  discharge  any 
passenger  or  merchandise  (including 
baggage)  only  in  accordance  with 
regulations  prescribed  by  the  Secretary. 

Customs  believes  that  by  easing  the 
requirement  that  preliminary  entry  be 
made  before  a  foreign  vessel  may  be 
issued  a  permit  to  lade  or  unlade  when 
arriving  from  another  U^.  port  but  by 
retaining  the  right  to  board  and  examine 
manifests  if  necessary'.  Customs 
efficiency  regarding  the  discharge  of 
cargo,  passengers  and  baggage  will  be 
improved  without  a  diminution  in 
enforcement  effectiveness. 

In  accordance  with  the  above 
discussion,  amendments  are  being 
proposed  to  §|  4.1, 4 A  4.10,  and  4.30, 
Customs  Regulations  (19  CPR  4.1,  4.8, 
4.10,  and  4.30).  Amendments  are  also 
being  proposed  to  §  i  4.7. 4.13. 4.81, 4.85, 
and  4.87  to  eliminate  the  reference  to 
"boarding  officer"  where  such 
references  are  no  longer  appropriate. 

Comments 

Before  adopting  this  proposal 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.SX.  552).  S  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  i  lQ3.11(b).  Customs 
Regulations  (19  CFR  103.11(b)],  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  pjo.  at  the  Regulations 
and  Disclosure  Law  Brands  room  Z119. 
U3.  Customs  Service  Headquarters. 
1301  Constitution  Avenue.  NW.. 
Washington.  DC 


et  seq).  it  is  certified  that,  if  adopted 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C  603  and  604, 

Executive  Order  12291 

'  This  dociunent  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  its 
development 

List  of  Subjects  in  19  CFR  Part  4 

Carrier,  Release  of  merchandise. 
Vessels. 

Proposed  Ameodoients 

It  is  proposed  to  amend  part  4. 
Customs  Regulations  (19  CFR  Part  4),  as 
set  forth  below. 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
part  4,  Customs  Regulations  (19  CFR 
part  4)  and  the  relevant  specific 
authority  citations  for  §S  4.1, 4.7, 4.8. 
4.ia  4.81  and  4.85  (19  CFR  4.1. 4.7. 4.a 
4.10, 4.81, 4.85)  continue  to  read  and  the 
relevant  specific  authority  for  9  4.30  (19 
CFR  4.30)  is  revised  to  read  as  follows: 

Audiority:  5  U.S.C.  301: 19  US.C.  68, 1624: 
46  U.S.C.  App.  3; 

1 4.1  also  issued  under  46  U.S.C.  App.  163; 

•  •  « 

1 4.7  also  isnied  under  19  U.S.Q  1431, 1439. 
1465.  lS81(a).  1563. 46  U.SX^  App.  883a.  883b: 

•     *     • 

S  4.10  also  issued  under  19  US.C  144B. 
1451;  •  *  * 

i  4.30  also  issued  under  19  U.S.C.  288, 1433. 
1446.1448.1450-1454.1490:*  *  * 

i  4.B1  aho  issued  under  19  U.&C  1433. 
1439, 1442. 1443, 1444.  I486;  46  U.S.C  ^p. 
25t  313,  314,  883:  '  *  * 

i  4.85  abo  issued  under  19  VS.C  1439k 
1442. 1443, 1444. 1623: 


2.  It  is  proposed  to  revise  8  4.1(b). 
Customs  Regulations  (19  CFR  4.1(b)),  to 
read  as  follows: 


94.1    Bofvdht9«f 


Rafuktecy  FUidbiUty  Act 

Pursuant  to  the  provisions  of  the 
Regulatoiy  Plexibibty  Act  (5  US.C  601 


(b)  Every  vessel  arrhrfaig  within  a 
Customs  cbstrict  (firectfy  from  a  point 
outside  the  Oistoms  territory  of  dw 
United  States  shall  be  boarded  and  riiaD 
be  subject  to  stidi  supervision  wfaBe  in 
port  as  the  district  cUrectw  deems 


necessary.  When  he  deems  it  desirable, 
the  district  director  may  detail  Customs 
officers  to  remain  on  board  a  vessel  to 
secure  the  enforcement  of  this  part.  If 
preliminary  entry  is  requested,  boarding 
is  required.  Except  as  provided  in 
paragraph  (a)  of  this  section,  boarding  of 
a  vessel  arriving  within  a  Customs 
district  directly  from  another  port  in  the 
United  States  shall  not  be  required.  ' 

3.  It  is  proposed  to  remove  footnote  16 
from  part  4.  Customs  Regulations  (19 
CFR  part  4). 

4.  It  is  proposed  to  amend  9  4.7, 
Customs  Regulations  (19  CFR  4.7).  by 
revising  the  second  sentence  of  9  4.7(b) 
and  entire  paragraph  (d)(3)  to  read  as 
follows: 


94.7    iiwrard 
on  demand! 


msnlfsitj  production 
and  form. 


(b)  *  *  *  The  master  shall  deliver  the 
original  and  one  copy  of  the  manifest  to 
the  Customs  officer  who  shall  first 
demand  it.  *  *  * 

(d)  •  •  • 

(3)  The  declaration  shall  be  ready  for 
production  on  demand  for  inspection 
and  shall  be  presented  as  part  of  the 
original  manifest  when  formal  entry  of 
the  vessel  is  made. 

5.  It  is  proposed  to  remove  footnote  18 
from  p^art  4.  Customs  Regulations  (19 
CFR  part  4). 

6.  It  is  proposed  to  revise  9  441, 
Customs  Regulations  (19J[}FR  4.8),  to 
read  as  fbOows: 

94J    Preliminary  entry. 

Preliminary  entry  allows  a  U.S.  or 
foreign  vessel  arriving  frxnn  a  foreign 
port  or  place  to  disdiarge  cargo, 
passengers,  or  baggage  or  take  on 
additional  cargo,  passengers  or  baggage 
prior  to  making  formal  entry  at  the 
customhouse  by  allowing  the  master  to 
make  an  oath  or  affirmation  to  the  truth 
of  statements  contained  in  the  vessel's 
manifest  and  deliver  the  manifest  to  the 
Customs  officer  who  boards  the  vessel 
Customs  officers  are  required  to  board  a 
vessel  before  a  preliminary  entry  is 
permitted.  Preliminary  entry  shall  be 
made  by  compliance  wiA  9  4.30  and 
execution  by  the  master  of  the  Master's 
Certificate  on  Pt«Iiaiinary  Entry  on 
Customs  Form  1300. 

7.  It  is  proposed  to  amend  9  4.10, 
Customs  Regulations  (19  CFR  410),  by 
revising  the  first  sentence  to  read  as 
foDows: 


94.30 


94.10 

Recfnett  for  overtime  services  in 
comiectlon  witfi  the  entiy  cr  clearance 
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of  a  vessel,  including  the  boarding  of  a 
vessel  in  accordance  with  §  4.1  of  this 
part,  shall  be  made  on  Customs  Form 
3171.  *  •  * 

8.  It  is  proposed  to  remove  footnote  22 
from  part  4,  Customs  Regulations  (19 
CFR  part  4). 

9.  It  is  proposed  to  amend  S  4.i3(al, 
Customs  Regulations  (19  CFR  4.13(a]], 
by  revising  the  flrst  sentence  to  read  as 
follows: 

S4.13   AteohoNc  Nquore  on  v«*««l  of  not 
ovor  500  not  tons. 

(a]  When  a  vessel  of  not  over  500  net 
tons  which  arrives  from  a  foreign  port  or 
a  hovering  vessel  has  on  board  any 
alcoholic  liquors,  a  certificate  respecting 
the  importation  of  any  spirits,  wines,  or 
other  alcoholic  liquors  on  board,  other 
than  sea  stores,  shall  be  delivered  to  the 
appropriate  Customs  officer  with  the 
inward  foreign  manifest.  *  *  * 

10.  It  is  proposed  to  amend  S  4.30, 
Customs  Regulations  (19  CFR  4.30),  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§  4.30    Pwinlts  and  apodal  llcansos  tar 
unlading  and  Mkig. 

(a)  Except  as  prescribed  in  paragraph 
(0>  (g)>  or  (k)  of  this  section  or  in  §  123.8 
of  this  chapter  and  except  in  the  case  of 
a  vessel  exempt  from  entry  or  clearance 
under  19  U.S.C.  288,  no  passengers, 
cargo,  baggage  or  other  article  shall  be 
unladen  from  a  vessel  which  arrives 
directly  or  indirectly  from  any  port 
outside  the  Customs  territory  of  the 
United  States  or  from  a  vessel  which 
transits  the  Panama  Canal  and  no  cargo, 
baggage,  or  other  article  shall  be  laden 
on  a  vessel  destined  to  a  port  or  place 
outside  the  Customs  territory  of  the 
United  States  if  Customs  supervision  of 
such  lading  is  require  until  the  district 
director  shall  have  issued  a  permit  or 
special  license  therefor  on  Customs 
Form  3171. 

(1)  U.S.  and  foreign  vessels  arriving  at 
a  U.S.  port  directly  from  a  foreign  port  or 
place  are  required  to  make  entry, 
whether  it  be  formal  or,  as  provided  in 

§  4.8  of  this  part,  preliminary,  before  the 
district  director  may  issue  a  permit  or 
special  license  to  lade  or  unlade. 

(2)  U.S.  vessels  arriving  at  a  U.S.  port 
from  another  U.S.  port  at  which  formal 
entry  was  made  may  be  issued  a  permit 
or  special  hcense  to  unlade  or  lade 
without  having  to  enter  at  the  second 
port.  Foreign  vessels  arriving  at  a  U.S. 
port  from  another  U.S.  port  at  which 
formal  entry  was  made  may  be  issued  a 
permit  or  special  license  to  lade  or 
unlade  at  the  second  port  prior  to  formal 
entry  without  the  necessity  of  making 
preliminary  entry.  The  district  director, 
in  these  circtunstances,  may  issue  the 


permit  or  special  license  after  the  master 
has  reported  arrival  of  the  vessel,  or 
may,  in  his  discretion,  require  the 
master  to  make  an  oath  or  affirmation  to 
the  truth  of  the  statements  contained  in 
the  vessel's  manifest  to  a  Customs 
officer  who  boards  the  vessel  and 
require  delivery  of  the  manifest  prior  to 
issuing  the  permit. 
***** 

(d]  Except  as  prescribed  in  paragraph 
(f)  or  (g)  of  this  section,  a  separate 
application  for  a  permit  or  special 
license  shall  be  filed  in  the  case  of  each 
arrival. 


11.  It  is  proposed  to  remove  footnotes 
56  through  58  from  part  4.  Customs 
Regulations  (19  CFR  part  4). 

§4J1   (Amondadl 

12.  It  is  proposed  to  amend  9  4.81  (d) 
and  (e).  Customs  Regulations  (19  CFR 
4.81  (d),  (e]),  by  removing  the  words  "the 
boarding  officer"  where  they  appear  and 
inserting  in  their  place  the  words  "the 
appropriate  Customs  officer"  and  by 
removing  the  words  "the  Customs 
boarding  officer"  in  S  4.81(e)  and 
inserting  in  their  place  the  words  "the 
appropriate  Customs  officer". 

13.  It  proposed  to  amend  S  4.85. 
Customs  Regulations  (19  CFR  4.85),  by 
removing  the  words  "the  Customs 
boarding  officer"  appearing  in  the  last 
sentence  of  paragraph  (b)  and  inserting 
in  their  place  the  words  "the  appropriate 
Customs  officer"  and  by  revising 
paragraph  (d)  to  read  as  follows: 

S4J5    Voaooto  witti  roaiduo  cargo  tar 
donwstic  porta. 


(d)  If  boarding  is  required  before  the 
district  director  will  issue  a  permit  or 
special  license  to  lade  or  unlade,  the 
abstract  manifest  described  in 
paragraph  (c)  of  this  section  shall  be 
ready  for  presentation  to  the  boarding 
officer. 


S4.87    [Amandad] 

14.  It  is  proposed  to  amend  §  4.87(c), 
Customs  Regulations  (19  CFR  4.87(c)),  by 
removing  the  words  "the  Customs 
boarding  officer"  and  inserting  in  their 
place  the  words  "the  appropriate 
Customs  officer". 
Carol  Hallett. 
Commissioner  of  Customs. 

Approved:  January  6, 1992. 
Nancy  L  WortUngton, 
Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc  92-1761  Filed  1-23-92;  8:45  am] 
BiLUNO  COOS  4aao-(»-M 


DEPARTMENT  OF  HEALTH  AND         ' 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  803  and  S07 

IDodtot  No.  91N-029S] 

Medical  Devices;  Medical  Device.  User 
FadHty,  Distributor,  and  Manufacturer 
Reporting,  Certification,  and 
Registration,  Extension  of  Comment 


AOINCV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Tentative  final  rule;  extension 

of  comment  period. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  extending  the 
comment  period  for  the  tentative  final 
rule  for  medical  device  user  facility, 
distributor,  and  manufacturer  reporting, 
certification,  and  registration,  due  to 
several  requests  for  an  extension  to 
assure  adequate  time  for  preparation  of 
comments.. 

DATES:  FDA  is  extending  the  comment 
period  until  February  26, 1992. 
ADDRESSfS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  5600  Fishers    ■ 
Lane,  Rockville,  MD  20857,  301-443- 
4874. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  26, 1991 
(56  FR  60024),  H3A  published  a  tentative 
final  rule  that  would  require  device  user 
facilities  and  distributors,  including 
importers  to  submit  reports  to  FDA  and 
to  device  manufacturers,  of  deaths, 
serious  illnesses  and  serious  injuries 
related  to  medical  devices.  The  tentative 
final  rule  also  amends  existing  reporting 
requirements  for  manufacturers  to 
conform  them  with  the  proposed 
reporting  requirements  for  user  facilities 
and  distributors,  and  requires 
distributors  and  manufacturers  to  report 
certain  malfunctions  that  may  cause  a 
death,  serious  illness,  or  serious  injury. 
It  also  requires  foreign  manufacturers  to 
be  subject  to  the  same  reporting 
requirements  as  domestic 
manufacturers.  Interested  persons  were 
originally  given  until  January  27, 1992.  to 
conunent  on  the  tentative  final  rule. 

FDA  received  several  requests  for  an 
extension  of  the  comment  period.  The 
requests  asked  for  an  extension  of  up  to 
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60  days.  However,  in  the  B^t  of  the 
statutory  deadlines  appUcaUe  to  this 
regulation,  FDA  ha;  determined  that  an 
extension  of  60  days  is  not  appropriate. 
FDA  proposes  to  extend  the  comment 
period  for  30  days  to  assure  adequate 
time  for  preparation  of  comments. 

Interested  persons  may,  on  or  before 
February  26, 1992,  submit  to  the  dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
tentative  rule.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  the  heading  of 
this  document  Received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  lanuary  17, 1992. 
Michael  R,  Taylor. 

Deputy  Commissioner  for  Policy. 

(PR  Doc  92-1740  Filed  1-23-82: 8:«5  amj 

■LUNQ  COM  4M».«1-H 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revsnua  Senric* 
26  CFR  Parti 
(PS-53-t9] 

Inclusions  In  Incoma  of  Lasseas  of 
Paaaangar  Automobiles  and  Othar 


;  Internal  Revenue  Service, 
Treasury. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 


f.  The  Internal  Revenue  Service 
published  temporary  roles  relating  to  the 
treatment  of  lessees  of  luxury 
automobiles  and  other  Usted  property  in 
the  Federal  Register  on  August  9. 1988, 
and  published  amendments  to  those 
rules  in  the  Federal  Register  on  April  12. 
1990.  This  document  proposes  to  adopt 
the  temporary  rules  as  final  regulations. 
The  final  regulations  will  affect  lessees 
who  lease  luxury  automobiles  or  other 
listed  property  after  December  31, 1986. 
DATIS:  Written  comments  must  be 
received  by  May  22. 1992.  Requests  to 
appear  at,  and  outlines  of  oral 
comments  for,  the  public  hearing 
scheduled  for  June  28, 1992,  must  be 
received  by  June  5, 1992.  See  notice  of 
hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
AOMlllia.  Send  comments,  requests  to 
appear  at  the  public  hearing,  and 
outlines  toe  btemal  Revenue  Service. 
P.O.  Box  7001  Ben  Fhinklte  Station, 


Attn.:  (X:.-CORP:T:R  (PS-53-89).  room 
5228,  Washington,  DC  20044.  The  public 
hearing  will  be  held  in  room  2815, 
Internal  Revenue  Building.  1111 
Constitution  Avenue.  hfW..  Washington, 
DC. 

FOR  RJKTMEfl  INFOWIAT10N  CONTACT: 
John  E.  Moffat  at  202-566-3553. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  28W  of  the  Internal  Revenue 
Code  limits  depreciation  deductions  for 
passenger  automobiles  and  for  certain 
other  property  that  is  not  used 
predominantly  in  a  taxpayer's  trade  or 
business.  In  the  case  of  leased  property, 
however,  the  special  roles  of  section 
280F(c]  apply.  In  general  these  rules 
provide  that  the  limitations  on 
depreciation  do  not  apply  to  the  lessor 
of  the  property.  Instead,  an  equivalent 
limitation  applies  to  the  lessee's  rental 
deductions. 

Section  UZSW-TT  of  the  temporary 
Income  Tax  Regulations  provides 
temporary  rules  relating  to  the  treatment 
of  lessees  under  section  280F(c).  Section 
1.280F-7T  was  added  to  the  Income  Tax 
Regulations  by  temporary  regulations 
published  in  the  Federal  Register  on 
August  9. 1988  (53  FR  29880),  and  was 
amended  by  temporary  regulations 
published  in  the  Federal  Register  on 
April  12, 1990  (55  FR  13769).  Although 
the  1990  amendments  were  also  issued 
as  proposed  regulations,  the  original 
rules  published  in  1988  have  not  been 
issued  in  proposed  form.  Thus,  there  has 
been  on  opportunity  for  pubic  comment 
on  many  of  the  provisions  of  f  1.280P- 
7T.  This  notice  of  proposed  rulemaking 
invites  public  comment  on  these 
provisions. 

This  document  proposes  to  adopt  the 
temporary  rules  of  %  1.260F-7T  as  final 
regiilations.  Accordingly,  those  rules 
serve  as  the  comment  document  for  this 
notice  of  proposed  rulemaking.  For  the 
text  of  the  temporary  rules,  see  26  CFR 
1.280F-7T  (revised  as  of  April  1. 1991). 
The  preambles  of  the  temporary 
regulations  explain  the  temporary  rules 
and  are  published  in  the  Cumulative 
Bulletin  at  1968-2  C.B.  40  and  1990-1 

c.ae4. 

Special  Analysis 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
procedure  Act  (5  U.S.C  chapter  5)  and 
the  Regulatory  FlexibUity  Act  (5  U3.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and  therefore,  an  biitiai 


Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  ei^t  copies)  to  the  Internal 
Revenue  Service.  All  conunents  will  be 
available  for  pubic  inspection  and 
copying.  Written  comments  will  be 
available  for  public  inspection  and 
copying.  Consideration  will  also  be 
given  to  oral  comments  at  the  public 
hearing  announced  in  the  notice  of 
hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  John  E.  Moffat  of 
the  Office  of  the  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style. 
Fred  T.  GokBMts.  |c 
Commissioner  of  Internal  Revenue. 
(FR  Doc  92-172S  Filed  1-23-92: 8:45  am] 


26CFRPart1 

IPS-S3-M] 

RIN  1545-ANSO 

Inclusions  In  Incoma  of  Lessees  of 
Passongar  Automobflas  and  Ottier 
Listed  Property!  Hearing 


;  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  public  hearing  on 
supplemental  proposed  regulations. 

SUMIMARV:  This  document  provides 
notice  of  public  hearing  on  supplemental 
proposed  regulations  relating  to  the 
treatment  of  lessees  of  luxury 
automobiles  and  other  listed  property. 
DATES:  The  public  hearing  will  be  held 
on  Friday.  June  28. 1992.  biegiiming  at  10 
a.m.  Requests  to  speak  and  outlines  of 
oral  conunenta  must  be  received  by 
Friday,  June  5. 199Z. 
adonuks:  The  public  hearing  will  be 
held  til  the  Internal  Revenue  Service 


UMI 


Auditonum,  Sevendi  Floor.  7400 
Conidor,  bitemal  Revenue  Building. 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  The  requests  to  speak 
and  outlines  of  oral  conunents  shouM  be 
submitted  to:  Internal  Revenue  Service. 
P.O.  Box  7804.  Ben  Franklin  Station. 
Attn:  CC:CORIVr:R.  (PS-53-89),  room 
S22a  Washingtoii.  DC  20044. 

FOR  FURTHER  RffORMATION  CONTACR 

Carol  Savage  of  the  Regulations  Unit 
Assistant  Oiief  Counsel  (Corporate). 
202-377-fl236  or  (202)  566-3935  (not  toll- 
free  numbers). 

SUPFLEMENTARV  INFORMATION:  The 

subject  of  the  public  hearing  is 
supplemental  proposed  regulations 
under  section  280F(c)  of  die  Internal 
Revenue  Code.  The  supplemental 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  federal  Krister. 

The  rules  of  8  601.601(a)(3]  of  tfie 
"Statement  of  Procedural  Rules"  (28 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  conunents  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday. 
)iuie  5i,  1992,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  die  time 
consumed  by  «}uestion8  from  the  panel 
for  die  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Buildiag  until  9:45  ajo. 

An  agenda  showing  the  sdieduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Cynthia  E.  Gfigaky. 

,  Alternate  Federal  Register  Uaisort  Officer. 
Assistant  Chief  Coiaaei(Coq)oratef. 

(PR  Doc  92-1728  Piled  1-23-92: 8.4S  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  201 
RIN  1t1»-AAM 

Chapter  1— Migrant  Educatioa 


:  DepartBtent  of  Education. 
ACTION:  Notice  of  proposed  ndemaking. 

SUMMANV:  Tbe  Secretary  proposes  to 
amend  the  regulations  govoning  the 
Chapter  1— MU^ant  Education  l¥opa«L 
Tbeee  anendments  would  remove  the 
requirement  diat  die  educational 
progress  of  migratory  children  be 
evaluated,  to  the  extent  possible,  in 
comparison  to  an  appropriate  non- 
project  ooeqMrison  group. 
DATES:  Comments  must  be  received  on 
or  before  rebroaiy  24. 1992. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  James  English,  U.S. 
Department  of  Education,  400  Maiyfand 
Avenue,  SW.,  room  2149,  Wariiington, 
DC  20202-6134. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACH 

James  English,  Telephone:  (202)  401- 

0744.  Deaf  and  hearing  impniry^t 

individuals  may  call  the  Federal  Oaal 
Party  Reli^  Service  at  l-800-877-«339 
(in  the  Washii^on.  DC  202  area  code, 
telephone  706-0300}  between  6  ajn.  and 
7  p.m..  Eastern  time. 

Oct(4>er  23. 1989,  &ial  regulations  for 
the  Chapter  1 — Migrant  Education 
Program  (34  CFR  part  201)  were 
pddished  (n  die  FHtanlReglBtar  (S4  FR 
432114.  Sectfams  20LS2(b)(l).  (c),  and  (d) 
and  201.54  of  these  regolatians  currendy 
require  that  State  educational  agencies 
(SEAs)  and  local  educational  agencies 
(LEAs)  use.  to  die  extent  possible, 
evaluation  procedures  that  involve 
measurement  of  die  educational 
progress  of  project  participants  against 
the  performance  of  an  appropriate  non- 
project  comparison  group. 

Since  publication  of  die  regulations, 
the  Department  has  determined  that  the 
existing  requirement  for  use  of  a  non- 
project  OHnparison  group  is  difficult  to 
imfrfement  for  proipams  and  projects 
serving  migratory  students,  like 
Secretary  therefore  proposes  removing 
the  requirements  for  non-project 
comparison  grouira  from  the  r^uladons. 
If  the  reqairenent  is  removed,  program 
regulations  still  would  require 


evaluation  of  the  program  to  be  based 
upon  objective  measures  of  the 
educational  progress  of  program 
participants  indnding,  if  possible,  the 
use  of  national  or  State-nermed 
achievement  tests.  Because  this  method 
of  evaluation  is  still  necessary,  removing 
the  non-project  comparison 
requirements  wili  not  impact  on  the 
Chapter  1— Migrant  Education  Program 
Projects  may  of  course  continue  to  use 
non-project  comparison  groups  as  an 
option  in  designbig  and  implementing 
evaluations  of  their  own  activities. 

Executive  Order  12201 

These  proposed  regulations  have  been 
reviewed  in  acontlance  with  Executive 
Order  12291.  They  are  not  classifled  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regidatoty  Flexibility  Act  Cectifkadon 

The  Secretary  certifies  that  these 
proposed  regidations  woekl  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  primarily  affect 
States  and  State  agencies,  which  are  not 
defined  as  "small  entitiee"  under  tiie 
Regulatory  FlexibUity  AcL 

The  small  entities  that  would  be 
affected  are  small  LEAs  receiving 
Federal  funds  under  this  program.  The 
regulations  will  remove  a  difficult  and 
unnecessary  reqntreraent  without 
imposing  a  significant  economic  imped 
on  these  smaU  LEAs. 


Paperwaifc 


Act  of  1900 


Section  201.52  contains  information 
cdlection  requirements.  As  reqwired  by 
die  Paperwork  Reduction  Act  of  198a 
the  Department  of  Education  will  submit 
a  copy  of  this  section  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C.  3504(h)) 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
110  hours  per  response  for  51 
respondents. 

Organizations  and  individuals 
desiring  to  submit  conutents  on  the 
information  coDection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Afiairs. 
OMB.  room  3002,  New  Executive  Office 
Building.  Wajl^ton.  DC  20503; 
Attention:  Daniel ).  Chenok. 

invitetten  le  remmset 

Interested  persons  are  invited  to 
submit  comments  and  recommendaUone 
regarding  these  proposed  regulations. 

All  conunents  submitted  in  response 
to  these  proposed  regulations  wiH  be 
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available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
2149. 400  Maryland  Avenue,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comments  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

List  of  Subjects  in  34  CFR  Part  201 

Children,  Education.  Evaluation. 
Grant  programs-education.  Local 
educational  agencies.  Migratory 
children.  Migratory  workers,  Reporting 
and  recordkeeping  requirements.  State 
educational  agencies.  j 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.011  Migrant  Education  Basic  State 
Formal  Grant  Program) 

Dated:  January  21, 1992. 
Lamar  Alexander, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  part 
201  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  201-CHAPTER  1-MIGRANT 
EDUCATION  PROGRAM 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  2781-2782,  unless 
Otherwise  noted. 

2.  Section  201.52  is  amended  by 
revising  paragraphs  (b}(l),  (c),  and  (d)  to 
read  as  follows: 

§201.52    Evaluation  mfonnation  to  be 
coHected. 


(b)  •  *  • 

(1)  Objective  measures  of  the 
educational  progress  of  project 
participants  (including  educational 
achievement  in  basic  skills)  as 
measured,  if  possible,  over  a  12-month 
testing  interval  through  the  use  of 
appropriate  forms  and  levels  of  national 
or  State  normed  achievement  tests.  If 
this  is  not  possible,  the  SEA  or  operating 
agency  may  use  other  acceptable 
measures  of  educational  progress  of 
migratory  children,  such  as  changes  in 
attendance  patterns,  dropout  rates,  and 
other  objectively  applied  indicators  of 
student  achievement;  and 


(c)  The  evaluation  design  for  the 


summer  school  instructional  project 
must  include  objective  measures  of  the 
educational  progress  of  project 
participants  (including  educational 
achievement  in  basic  skills]  over  the 
project  performance  period. 

(d)  During  either  the  regular  or 
summer  terms,  the  evaluation  design  for 
any  support-service  components  must 
include  measures  of  the  effects  of  the 
project  on  participants  that  are 
consistent  with  the  defined  support 
services  objectives.  (For  example, 
changes  is  student  attendance  rates  may 
be  an  appropriate  measure  of  the  effect 
of  guidance  and  counseling  services.) 


§201.54    [Removed] 

3.  Section  201.54  is  removed  and 
reserved. 

[FR  Doc.  92-1797  Filed  1-23-92;  8:45  am) 
BIUJNO  COOC  4000-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-70391 

Proposed  Fkxxf  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  flood  elevation 
modifications  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Prograih 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  the 
community. 

ADDRESSES:  See  table  below. 
FOR  FURTHER  INFORMATION  CONTACT 

William  R.  Locke,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-2754. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 


elevations  and  modifled  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
ef  the  Flood  J)isaster  Protection  Act  of 
1973  (Pub.  L  93-234).  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  9(M48)).  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  S  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal.  State,  or 
regional  entities.  These  proposed 
elevations  will  also  be  used  to  calculate 
the  appropriate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  the  second  layer 
of  insurance  on  existing  buildings  and 
their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  floodplain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  prohibit  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  l^o.  3  of  1978,  E.0. 12127. 

-     The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


UMI 
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PROPOSEttBASE  (100-Year)  Flood 
Elevations 


Proposeo  Base  (ioo-year)  Fuxx> 

Elevations— Continued 


SouTC*  «f  aoecing  and  kxxlion 


#OepttiinlMt 
■iwv* 

ground 'EtovMon 
inlMt(NGVD| 


Sourc*  ol  floodng  and  loctfan 


CONNECTICUT 


AiNOftli  (ctty)^  Nmv  Hivm  CMMy 

AppronnaMly  m  toel  null— ii  of 

oonfluane*  «Mh  Naugatuck  Rivar 

At  donmalraan  Ma  of  QuMinan  Aaaar- 

*oir  Dam 

IKTiTia  lai  ■  ii  i    nMnfc 

At  conAuanM  wWt  BMrv«r  BiooiL 

ApproidmflMy  1,000  fMl  upMMm  of 
OoytoOrtv* 

MMM0  fof  InspMtton  St  th# 
Town  Clark-a  OMca,  2S3  Main  Straat 
Anionia,  ComadieuL 


nonoA 


County  <( 


* 

UnOKt  Ltke:  Entf  ttnrtHne  wliMn  eom- 
fnunjty 


nea  tatar  EMira  ahoraina  mthin  com- 
munity 

Twin  iSaMonti  fiMt  Enlira  ahoraCna 
wNNn  oonwaunlty _._...„„„...„. 

Tmn  (Santort  Witt  Eftlira  ahoralina 
Within  oofnnHMl^^~. 


Bath  tMm  Entire  thoroBnt  wNhin  com- 
muntty 

Hof999ho9  Ltk^  EflNra  ihoreins  wtttiin 
COfTwnunity 


Ls^  M^Wit/K  Entire  ihoreino  within 
conwnunily 


Uto  Hotmrt  Enlira  ahora«na  vtthin 
conwnunMy „ „..„_.„ ™. 

Adas  LaAK  Enlira  ahoralina  aMMi  oom- 
munily . 

Uk»  Cockrm  Enlira  ahoralina  ««Mn 
cofTwnunity 


munity. 


Lak9  Gofw:  Entire  •horalnd  wNhin  com- 
nmnity ..„„ __ _ „. 

LMke  OmAsl-  Entire  thorelnfl  within  oom- 
muofty 


UA0   Geneva:   Entire  tfioralinc 
oonvnunity . 


Twin  iOuteOoV  Entire  thontne  wttMn 

conwnumty 


Buck  Lsk0:  Entire  ihoralins  wfthin  oonv 
munKy 

tMke  Mehott  Enire  thorelin9  wMhln  coni* 
munity ^ 

Uk9  Cathmwm:  Entire  thoreln*  within 
community 


LMe  Nixpn:  Entire  thorainc  wNhin  con^ 
munity. 


iMim  Proctor  (Ufipon:  Entire  ttmnMrn 

within  commur4ty  „„„.„». 


iato  Aoetor  {Loom):  Enttia  ahoralina 


•127 


OWmMn^ — «.__... 

agar  UAr  Enlra  ilwilina 

nur*ir 

Ottt  ViKK  olva  ahoraHna  aMiin  con^ 


UM  Itay: 


ahoralna  tirtthin  conv 


Stnd  m»:  EiMra  ihaalna  wMNn  com- 


•4« 
•46 
•SO 


«««rt* - 

Lmie  rlmw^K  CTIW  ■nOrvinv  WHHin  OOfl^ 

munity... -»..... —^ _ „ „.... 

rar  nupvniiin  oi  mv 
I  wBuMy  uBVBlopmtnt  nwtm' 
Oapartmam.  e/o  Sheila  HM.  County 
Sarvioaa  BuiUne.  Room  W22S.  1101 
Eaal  FM  SMet  Sanlord.  norida. 
Sand  eowmanla  to  Mr.  Ron  H.  Ribun. 
Samlnola  County  Managar.  County 
Sarvioaa  BoMng.  Room  W312.  1101 
caat  M(w  vtraat,  Saraopa.  nortda 
3Z771. 


•48 
•43 

•W 
t\ 
•34 
♦38 


•91 


inv     nonorWuiv 
Of    th» 

TowniNp  of  Lflwranoo,  Cumborttnd 
County.  R.a  1.  Cadarvia,  Naw  Jaraay 
06311. 


vOflOTBOfl  CoiHwy 


At 
Al 

Boifnton  Cfottc 

Ap^tMomMi^  0.75  mils  downtlreflm 

of  Mirt  Rock  Rood »».—.-.»..».-.....»» 


OSS  na 

CBaniy  Raula  161 

OlBRpMlOaafc 
i»>praania4i»    130  taat  (.024  mto) 
downiaaaiH  of  Sandy  Craak  Road.-. 


#Oap«in«aal 


gmind.  •Elevation 
iniaal(NQVI^ 


•29 

•78 

•se 

•85 

•66 

•61 

•11« 

•S4 

•87 
•57 


•811 
•814 


•909 

•1.043 

•1,052 


PnoTOSEO  Base  (1  00- Year)  Flooo 
Elevations— ContiniMd 


Snvca  erf  Moadkig  and  localion 


0.80  ml 

Stale  Roula  12 

^Mt  AMkOM*: 

At  oonAuanoa  eMt  Blacfc  PiNtf ..— .. 

Approidmlelt  IX  leM  (024  mlat  19- 

aMam  01  Stapiin  Road 

Ftoetnen  Cfeok^ 
AppfOKimoitly  0.44  milo  downoMom 

Of  nncnoocst  hooo — __ __.... 

Approntmololy  0.39  mNo  wpokoom  of 
Archor  flood  ......„...»^.„.  .„. .. , »M^.,, 


Hoflh  Branch  Sandjf  Ct9atc 
^^rmam^  Oj8«  mm 

ofMddtoFtood 

Af9tMdmoMy  425  taot 

confluonco  of  SMpIn  Creok. 


01  RuOtfid  Hoiow  Road 
AppfOMimflMy  OJ  tma  i 

Afnrewv  Hood »...».. 

Sttptn  Oaaik 
At    conlluarKa    wNh 

Sandy  Craak 

ApproiMMly  118  il 

Stiptn  Road — 


■Hpo  flvMHMO  fof  nopootlon  It  tho 
Town  Oarti't  OfAca.  116  Soulh  Mam 
SiraaL  Black  Rivar.  Naw  VortL 

Sond  commonti  to  Mr.  Honwn  L.  Zifwv 
Jr..  SupeMnr  of  Via  Town  of  Ruland. 
JoHoreon  County,  floulo  %,  WotockMn, 
Naw  Yohi  13601. 


Or 

At  oourey  iMMndofy 

^Qfwmonjnaif  i-j 
county  boundofy 


SmmtarOaak: 

At  county  boundvy 

AppretdmoMy  500  loot 
cour^  txjundvy 

a^  avalaMa  lar  kMpaaiaa  M  fw 
NoHa  County  CourVwuaa.  Pany.  OMa- 


Sond  oommonti  to  Mr.  BM  Homoy. 
Chalmian  of  the  NatHe  Qgurny  Flood- 
plam  Board,  Route  l,  Boi  241,  Rany. 
(Manoma7X77. 


fOapninlaei 


ground. 'Bavalon 
lntaal(N6VD| 


•1^91 
••77 
•7B4 

tTI 
•1.070 

-    •667 


•1.061 


The  proposed  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  are: 


Proposed  Momfib}  Base  (100-year)  Flood  Elevation 

State 

Oty/town/county 

Location 

*Oaa«inloolabOM 

flfOiMi  *Etovittofi  Ift  ImI 

(NQVD) 

ExMng 

ModWail 

Mabama 

ToamolMooi^.SLCIalr 
Coon^. 

urn  Ctfnta  nmr 

♦ 

About  1.100  feat  doamstrBam  of  Moody  Paili- 

way. 

Just  upalream  of  Patk  Avanua „ 

About  2.600  foot  upalraam  of  Park  Avanuo 1 

Nona 

•S70 
•STS 

••47 

••72 

••7S 

Maps  avaiable  lorlnspeeiion  at  Ma  ToMM  ol  Moodti,  RL  9^  Maoriit. 

Sand  cofnaaais  to  The  HoimaMa  JBRaa  SoMb.  Mayqi;  Tom  at  MaodiL  Rl  a^  Sob  34S.  Moody. 


3S004. 


Subiect  to  flaodkig  more  than  ofw  aearoac 


Artiona... 


Maflcopa  County. 


Baain3.4A.4a4Cor40.. 
U.4a4Cor40„- 


At  Vm  imtrMctton  of  GfOVM  AwvtM  tfid 


AppfQodnMlily  3,000  fMt  north  ot 
llof^of  AndBfvoft  OfWv  onJ  98th 


•1 
•t 
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Proposed  Modified  Base  (100-year)  Flood  Elevation— Continued 


state 

City/town/county 

Source  of  flooding 

Location 

#Oepth  in  feet  atxwe 

ground  'Elevation  in  feet 

(NGVO) 

Existing 

Modified 

Basin  5  6A.  6B.  Of  6C 

Approximately  1.900  feet  west  and  1.300  feet 
south  of  the  northeast  comer  of  Section  31 
in  Township  5  l«k)rlh  Range  4  East 

At  the  intersection  of  Rancho  Loredo  Drive 
and  Rancho  Tierra  Drive. 

Approximately  1.100  feet  south  of  the  intersec- 
tion  of  64th  Street  and  Lone  Mountain  Road. 

Approximately  2.500  feet  south  and  2.000  feet 
east  of  the  intersection  of  64th  Street  and 
Lone  Mountain  Road. 

None 

None 
None 
None 

«1 

• 

/ 

Basin  6A.  6B.  or  6C 

*1 
«2 

»3 

Ma(M  available  for  review  at  the  Maricopa  County  Flood  Control  District.  3335  West  Durango  Street  Phoenix,  Arizona. 

Send  comments  to  The  HonoralJle  James  Bruner.  Chairman,  Maricopa  County  Board  of  Supervisors,  111  South  Third  Avenue.  Phoenix,  Arizona  85003. 


Arizona.. 


City  of  Phoenix,  Maricopa 
County. 


Sutiject  to  flooding  from  more  than  one  source 


Basin  5.. 


Basin  3,  4A,  4B.  4C  or  40.. 


Basin4A,4B.  4Cor40. 


Approximately  1.000  feel  west  and  1.000  feet 
south  of  the  intersection  of  Dynamite  Boule- 
vard and  56th  Street 

Approximately  500  feet  west  and  1.000  feet 
south  of  the  intersection  of  Scottsdale  Road 
and  Beardsley  Road. 

Approximately  1,000  feet  west  of  the  intersec- 
tion of  Scottsdale  Road  and  Deer  Valley 
Road. 

Approximately  2.200  feet  north  and  500  feet^ 
west  of  the  southeast  corner  of  Section  31, 
in  Township  5  North  Flange  4  East 

Just  north  of  the  intersection  of  Lone  Mountain 
Road  and  56th  Street 

Maps  availat>le  for  review  at  the  Sueet  Transportation  Department  125  East  Washington  Street  Phoenix,  Arizona. 
Send  comments  to  The  Honoral)le  Paul  Johnson,  Mayor.  City  of  Phoenix.  City  Hall,  251  West  Washington  Street,  Phoenix,  Arizona  85003. 


Basin  5, 6A,  6B.  or  60. 


Basin  6A,  6B,  or  6C.. 


Arizona.. 


City  of  Scottsdale, 
Maricopa  County. 


Basin  1A.. 


Basin  2B.. 


Basin  3.. 


Basin  4A.. 
Basin  4C. 


Basin  5... 


Basin  6A... 


Basin  60. 


Subject  to  flooding  from  more  than  one  source: 


more 


UMI 


Basin  1A  or  IB.. 


Approximately  2,500  feet  west  of  the  intersec- 
tion of  104th  Street  and  Section  Line  29/32 
of  Township  4  North  Range  5  East. 

At  the  intersection  of  Mountain  Spring  Road 
and  112th  Street 

At  the  intersection  of  Pima  Road  and  Beards- 
ley  Road. 

At  the  intersection  of  Foothill  Road  and  Church 
Road. 

Approximately  200  feet  west  of  the  intersection 
of  Pinnade  Peak  Road  and  Via  Ventosa. 

At  the  intersection  of  Happy  Valley  Road  and 
Golf  aub  Drive. 

Approximately  900  feet  south  of  the  intersec- 
tion of  Alma  School  Road  and  Desert  High- 
land Drive. 

Approximately  4.000  feet  east  of  the  intersec- 
tion of  Pima  Road  and  Dynamite  Boulevard. 

Approximately  2,000  feet  north  and  3,000  feet 
east  of  the  intersection  of  Pima  Road  and 
Dynamite  Boulevard. 

Approximately  100  feet  north  and  1,700  feet 
east  of  the  Intersection  of  Pimi  Road  and 
Dynamite  Boulevard. 

Approximately  2,600  feet  east  and  2,600  feet 
north  of  the  intersection  of  Scottsdale  Road 
and  Dynamite  Boulevard. 

At  intersection  of  Lone  Mountain  Road  and 
Section  Line  23/24  in  Township  5  North 
Range  4  East 

Approximately  2,000  feet  north  of  the  intersec- 
tion of  Lone  lyiountain  Road  and  Section 
Line  13/14  in  Township  5  North  Range  4 
East 

Approximately  500  feet  north  of  the  intersec- 
tion of  Pima  Road  and  Dove  Valley  Road. 

Approximately  1,500  feet  east  of  tlia  intersec- 
tion of  Dove  VaNay  Road  and  Section  Line 
13/14  in  Township  5  North  Range  4  East 

Approximately  1,000  feet  east  and  2,500  feel 
south  of  Itw  Marsection  of  Beardsley  Road 
and  96th  Street 


None 


None 
None 


None 


#1 


»1 


«1 


«1 


«1 


Ifl 


None 

#2 

None 

*1 

None 

#2 

None 

#3 

None 

#1 

None 

#2 

None 

#2 

None 

#2 

None 

#3 

None 

#1 

none 

11*2 

none 

#2 

none 

#3 

WOfw 

ll>3 

#1 
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Proposed  Modified  Base  (100-year)  Flood  EtEVATiON-Contlnged 

; 

state 

Oty/town/courty 

Location 

fOaptttm  feet  above 

ground  •Elevation  m  feet 

(NGVD) 

EaiMing 

ModNled 

• 
inew  at  City  Clerlt's  Office.  3i 

Basin  1A  IB.  2A.  or  2B 

Approximately  500  feet  north  of  the  intersec- 
tion of  Mountam  Spring  Road  and  104lh 

Street. 
At  the  intersectkm  of  OM  Verde  Canal  and 

Section  Line  5/6  m  Township  3  North  Range 

5East 
At  the  intersection  of  Beardsley  Road  and  96th 

Street 
At  the  intersection  of  Deer  Valley  Road  and 

Church  Road. 
At  the  southwest  comer  of  Section  36  m 

Township  4  North  Range  4  East. 
At  the  intersection  of  Union  HiHs  Road  and 

Section  Line  35/36  m  Township  4  North 

Range4East 
Approximately  2.000  feet  east  and  1.000  leel 

north  of  the  intersectnn  of  Belt  Rnari  and 

Scottsdale  Road. 
At  the  intersection  of  Scottsdale  Road  and 

Beardsley  Road. 
Approximately  2.500  feet  east  of  the  intersec- 

tk>n  of  Pima  Road  and  Dynamite  Boulevanl. 
At  the  intersection  of  Jomax  Road  and  Wran- 
gler Road. 
Approximately  1.000  feel  east  and  1,000  feet 

south  of  the  intersection  of  Pima  Road  mA 

Dynamite  Boulewd. 
Approximately  1,500  feel  east  and  200  feat 

south  of  the  inlerMction  of  Pima  Road  wid 

Dynamite  Boulevard. 
At  the  intersection  of  Pinnacle  Peak  Road  and 

Los  Portones  Drive. 
At  the  intersection  of  Happy  Valley  Road  and 

Section  Line  1/2  m  Township  4  North  Range 

4Ea8t 
Approximately  1.000  feel  west  of  the  intersec- 

ton  of  Saddlehom  Road  and  Gate  Road. 
Approximately  100  feet  south  and  1.000  feel 

west  of  the  mtersecbon  of  Jomax  Road  and 

Wrangler  Road. 
Approximately  2.000  feel  west  and  BOO  feel 

north  of  the  mtersectnn  of  Scottsdale  Road 

and  Lone  Mountam  Road. 
Approximately  300  feet  north  of  the  intersec- 
tion of  Scottsdale  Road  and  Lone  Mountam 

Road. 
Approximately  1.500  feet  south  and  200  feel 

west  of  the  intersection  of  Scottsdale  Road 

and  Lone  Mountam  Road. 

e.  Arizona.                                               i 

None 
None 
Nocw 

fci— -.>-.. 
ffwinv 

NOTM 

Horn 
Nona 
None 

nonv 

Nons 
won* 

None 
l4one 

None 

None 

fci 

nonv 

#2 

#1 

#1 
#2 

#1 

#1 

#1 

«1 
#2 
#1 
#2 

#3 

r 

#1 

» 

#2 

i 

#3 
#4 

i 
1 

#1 

#2 
#3 

Basin  2A  or  2B „ 

Basin  2A.  2B  or  3 

/ 

Basin  2B  or  3_ 

- 

Basm  2B.  3.  4A  4B.  4C  or  40. 

Basin  3.  4A  4B,  4C  or  4D 

Basm  4A  or  4B 

I 

Basm  4A,  4B  or  4C 

Basm  4A  4B.  4C  or  4D 

Basm  6A,  6B  or  6C 

Maps  are  available  tor  re 

}39  Civic  Center  Plaza.  Scottsdal 

lonorable  Herbert  Drinkwater.  Mayor,  city  oi  soottsdale.  3939  Qvic  Center  Plaza.  Scottsdale,  Arizona  85251. 

Arizona „ 

City  of  Show  Low.  Navajo 
County. 

riew  at  the  City  Engineering 
lonorable  Gerry  Whipple.  Ma 

Show  Low  Creek 

Approximately   1.57  miles  upstream  of  U.S. 

Highway  60. 
Approximately    5.390    feet    downstream    of 

JaquesDam. 
Approximately    1.050    feet    dowmstream    of 

Jaques  Dam  Weir. 

Cooley  Street  Show  Low.  Arizona. 

200  West  Cooley  Street  Show  Low.  Arizona  6S9C 

•6,346 
None 
None 

1. 

•6.346 
•6,512 
•6,552 

Maps  are  available  tar  t» 
Sertd  comments  to  The  h 

Department  City  HaH.  200  West 
yor.  City  of  Show  Low.  City  HaH. 

Ailcansas...... 

RusselMle.  Qty.  Pope 
CoMnty. 

En^iteers  Ditch. .»..........».,.» 

Engineers  Tributary 

Approximately  0.2  river  mile  upstream  of  con- 

fkjence  with  Prairie  Creek. 
Approximately  0.4  river  mile  upstream  of  West 

3rd  Place. 

•335 

None 
None 

nonv 

•335 

Nonv 
NOfW 
ffvonv 

Nons 

•334 

•371 

•348 
•367      , 

•334 

•348 
•363 
•386 
•323 

Prairie  Creek 

Approximately  1,000  feet  upstream  of  South 
Vancouver. 

Approximately  0.2  river  mile  upstream  of  con- 
fluence of  Engineers  Ditch. 

Upstream  of  Stale  Route  326 

At  confluence  viMh  Prairie  Creek .........».»....»..»«.. 

Upstraam  of  Stale  Route  326...r. 

Prairie  Creek  Tributary 

Whig  Creek _ 

Approiomalaly  .5  river  mUe  downstream  of 
Stale  Route  7. 

UMI 
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Proposed  MooifiEO  Base  (100-year)  Flood  Elevation— Continued 


City/to«m/CDunty 


Source  o(  floodwig 


VVNg  Craek  Tributary.. 


Upstream  aide  o(  Union  Pacific  Railroad None 

At  confluence  niitt)  WNg  Creek 

Approximateiy  0.5  riMr  mile  t4)stream  of  East 

16th  Sfreel 

At  confluence  «Mth  Arkansas  River — 

Approximatety  530  feet  upstream  of  Point  View  None 

Road. 

At  State  Route  7 None 

At  confluence  of  Illinois  Bayou None 

Maps  availat)le  for  inspection  at  ttw  Planning  and  Zoning  Department,  200  Bkx^k  W.  2nd  Street.  RusaeilviUe,  Arkansas. 

Send  comments  to  TTie  Honorable  Woody  tlania.  Mayor  of  the  City  o(  Russedvilte.  Pope  County.  P.O.  Bon  428.  RusseAviNe.  Arkansas  72801. 


Illinois  Bayou .. 


Arkwisas  River.. 


Location 


#Deplii  In  (eel  above 

ground 'EtoMtonln  feet 

(NGVD) 


Existing 


Califomia. 


CXyotBell,  Los  Angeles 
County. 


Los  Angeles  River.. 


Between  Los  Angelas  Rivsr  and  Long  Beacli 
Freeway,  2,000  teel  south  of  Fk)rence 
Avenue. 

Maps  are  available  for  review  at  City  of  Belt  Oepar«nent  of  Community  Services,  6330  Pine  Avenue,  Bel,  Caifomia. 

Send  comments  to  The  Honorable  RoH  Janssen.  ktayor.  Oly  of  Be*.  6330  Pme  Avenue.  Bell,  califomia  90201. 


None 


Califomia. 


City  of  Bellfkjwer.  Los 
Angejes  Courity. 


Los  Angeles  f^iver .. 


At  the  intersection  at  Rose  Street  and  Lake- 
wood  Boutevsftf. 
At  the  intersection  of  Artesia  Freeway  and 

Lafcewood  Bouts^srd. 
At  the  intersectton  of  Lakewood  Boulevard  and 
Atondra  Street 

Maps  are  available  for  review  at  the  Planning  Dspartmerrt.  City  Halt.  16600  Civic  Center  Drive.  BeHflower,  Califomia. 
Send  comments  to  The  Honorable  Winiam  J.  Pendleton.  Mayor,  City  of  Beftflower.  16600  Civic  Center  Drive.  Bellf lower,  Califomia  90706. 


None 
None 
None 


Califomia. 


Rio  Hondo.. 


I  Approximately  500  feet  west  of  the  intersection 
of  ShuM  Street  and  Eastern  Avenue. 


Ciiy  of  Bel  Gardens,  Los 
Angeles  County. 

Maps  are  avaiabte  for  review  at  the  BuiWing  Oeparfenent.  City  of  Ben  Gardera,  7100  South  Garfield  Avenue,  BeH  Gardens,  California. 
Sand  comments  to  the  Honorable  Robert  Cunningham,  Be*  Gardens  City  Han,  7100  South  GarfieU  Avenue.  BeU  Gardens,  Califomia  90201. 


None 


Califomia. 


City  of  Carson,  Los 

Angeles  County. 


Los  Angeles  River .. 


Approximately  4,600  feet  south  of  the  Sepulve- 
da  Boulevanj  brklge  over  Domiguez  Channel. 

At  the  Carson  Street  underpass  beneath  San 
Diego  Freeway. 

At  the  intersectnn  of  Prospect  Avenue  and 
Van  Buren  Street 

Just  east  of  Compton  Creek  and  west  of  Long 
Beach  Freeway. 

At  the  intersection  of  Carson  Street  and  Wil- 
mington Avenua 

Maps  are  available  for  review  at  the  Public  Works  Depertment  701  East  Carson  Sueet  Carson,  Cahfomia 
Send  comments  to  The  Honorable  Michael  I.  Mitoma.  701  East  Carson  Street  Carson,  Califomia  90749. 


None 
None 
None 
None 


CaSfomia. 


Qty  ol  Compton.  Los 
Angeles  County. 


Los  Angeles  River. 


Approximately   1,200   feet   south  of  Artesia 

Freeway  just  east  of  the  Southern  Pacific 

Railroad. 
At  the  Intersection  of  Long  Beach  Boulevard 

and  Temple  Avenue. 
At  the  irMeisection  of  Long  Beach  Boulevard 

and  Elm  Street 
At   the   intersectnn  of  South   San   Antonio 

Avenue  and  East  Compton  Boulevard. 

At  Banning  Street  west  of  Santa  Fe  Avenue 

Maps  are  available  tor  review  a!  the  Planning  Department.  205  South  Wiltowbrook  Avenue.  Compton,  Califomia. 

Send  commentt  to  The  Honorable  Walter  Tucker.  IMayor,  City  of  Compton.  205  South  Wiltowbrook  Avenue,  Compton,  Califomia  9022a 


Nona 
None 
None 
None 


Califomia, 


CNy  of  Downey.  Los 
Angeles  County. 


Los  Angeles  River. 


Rto  Hondo.. 


At  tlie  kitersectkxt  of  Century  Boulevard  and 

Verdure  Avenue. 
At  the  intersectnn  of  Golden  Avenue  and 

Bixler  Avenue. 
Approximateiy  100  feet  west  of  the  intersection 

of  Brock  Avenue  and  Gardendale  Street 
At  the  intersectton  of  Betlfk)wer  Boulevard  and 

Washburn  Road. 
At  the  intorsection  of  Muller  Street  and  Lake- 
wood  Boulevard. 
At  the  intersection  of  Paramount  Boulevard 

and  Fkirsnce  Avenue. 
At  the  iftlersscflon  of  Telegraph  Road  and 

Lakewood  Boulevard 
At  the  imersection  of  Patton  Road  and  Cleta 

Street 


None 

None 
l4one 
None 
'  None 
None 
None 
ftone 


*396 
•346 
*J3!63 

•339 
•346 

•323 
•339 


•109 


•61 
•67 
•71 


•109 


•13 
•20 
•35 
•62 

»3 


•56 

•65 
•71 

•74 
•80 


•81 

•83 
•85 
•100 
•118 
•126 
•143 
»1 
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Proposed  Modified  Base  (100-year)  Flood  Elevation— Continued 


8Ma 

Crty/town/coonty 

Source  of  flooding 

Location 

fOeplh  in  feet  atx>ve 

ground  'ElevatKXt  m  feet 

(NOVO) 

Exisling 

Modified 

; 

At  the  Intersection  of  Downey  Avenue  and 
Texas  Street. 

rtone 

#2 

Maps  are  available  for  review  at  Downey  City  Hall,  11111  Brookshire  Avenue.  Downey.  CaNfomia. 

Send  comments  to  the  Honorable  Barbara  Hayden.  Mayor.  City  of  Downey,  11111  Brooksfiire  Avenue.  Downey,  CaMomia  90240. 


California. 


City  of  Gardena,  Los 
Angeles  County. 


Los  Angeles  River ., 


At  ttie  intersection  of  Ailesia  Boulevard  and 
Normandie  Avenue. 


•20 


Maps  are  available  for  review  at  the  Community  Developmeni  Department.  1700  West  162nd  Street.  Room  101,  Gardena,  Cakfomia. 
Send  comments  to  The  Honorable  Donald  Dear,  Mayor,  City  of  Gardena,  1700  West  162nd  Street  Gardena,  CaNfomia  90247. 


California 

City  of  Lakewood,  Los 
Angeles  County. 

Los  Angeles  River 

At  the  intersection  of  Carson  Street  and  Palo 

Verde  Averxie. 
At  the  intersection  of  Palo  Verde  Avenue  and 

Turner  Grove  Drive. 

none 

•» 

•43 

'  J 

, 

Approximately  700  feet  south  of  the  intersec- 
tion of  South  Street  and  Lakewood  Boule- 
vard. 

^k>no 

•54 

Approximately  400  feet  north  of  the  intersec- 
tion of  Lakewood  Boulevard  and  Ashworlh 
Street. 

Nona 

•61 

At  the  Intersectnn  of  Del  Amo  Boulevard  and 
Pafcj  Verde  Avenue. 

None 

«1 

^ 

At  the  intersection  of  Woodnjff  Avenue  and 
ArtxxRoad. 

None 

*2 

Maps  are  available  for  review  at  the  Community  Devetopment  Department,  Lakewood  City  Han,  5050  aark  Avenue.  Lakewood.  California. 

Send  comments  to  The  Honorable  Robert  Wagner.  Mayor,  City  of  Lakewood,  c/o  Howard  Chambers,  City  Administrator.  5050  Clark  Avenue.  Lakewood.  CaMomia 
90712. 


Califontia. 


City  of  Long  Beach.  Los 
Angeles  County. 


t.os  Angeles  River . 


None 
None 
None 


lu>s  Angeles  River. 


At  the  intersectkjn  of  Second  Street  and  the 
Pacific  Coast  Highway. 

Approximately  200  feel  south  of  the  intersec- 
tion of  Santa  Fe  Avenue  and  23rd  Street. 

At  the  intersection  of  WHtow  Avenue  and  Mag- 
nolia Avenue. 

Just  upstream  of  ttie  Intersection  of  Wardkjw 
Road  and  Bellfkiwar  Boulevard. 

Just  east  of  the  Los  Angeles  River  and  south 
of  San  Diego  Freeway. 

At  the  intersection  of  Virginia  Avenue  and  48th 
Street 

At  the  intersectkxi  of  Long  Beach  Freeway  and 
Del  Amo  Boulevard^ 

At  the  irttersection  of  Myrtle  Avenue  and  63rd 
Street 

At  the  intersection  of  Myrtle  Avenue  mnt  72r«d 
Street. 

Maps  are  available  for  review  at  the  Department  of  Pubftc  Works.  333  West  Ocean  Boulevard,  Long  Beach.  CaWomia 
Send  conwnents  to  The  Honorable  Emie  Kell.  Mayor.  City  of  Long  Beach.  Civic  Center  Plaza  333  West  Ocean  Boulevard,  Long  Beach,  California  90802. 


None 


Nona 


•11 
•15 
•23 
•30 
•38 
•50 
•52 
•57 
•68 


CaNfomia. 


City  of  Los  Angeles.  Los 
Angeles  County. 


Los  Angeles  River. 


None 


At  the  intersectnn  of  Alameda  Street  and 
Avalon  Boulevard. 

At  Pacific  Coast  Highway  bridge  over  Oomin- 
guez  Chanr>el. 

At  the  Intersectkxi  of  Vermont  Avenue  and 
Artesia  Freeway. 

Approximately  2.000  feet  south  of  San  Diego 
Freeway. 

Approximately  200  feet  upstream  of  the  Brook- 
lyn Avenue  bndge.  just  east  of  the  Los 
Angeles  River  channel. 

Approximately    1.6S0   feet   upstream   of   the 
Broadway  bridge,  just  east  of  the  Los  Ange- 
les River  channel. 
Maps  are  available  for  review  at  the  current  address.  200  North  Main  Street  Room  600.  City  Hall  East  Los  Angeles.  California,  and  at  the  new  address,  tentatively 

effective  November  25. 1991. 600  South  Spring  Street  Suite  400.  Los  Angeles.  CaNfomia. 
Send  comments  to  The  Honorable  Tom  Bradley.  Mayor,  City  of  Los  Angeles.  200  North  Spring  Street  Room  305.  City  Hall,  Los  Angeles.  CMfomia  90012. 


•11 
•12 
•20 
•27 
•297 


311 


CaNfomia. 


Los  Angeles  County, 
Unincorporated  Areas. 


Los  Angeles  River. 


Approximately  1,600  feet  south  of  the  intersec- 
tion o(  Westminster  Avenue  and  Studabakar 
Road. 

Approximately  500  feet  south  of  the  mtersec- 
tton  of  Westminsler  Avenue  and  Studabakar 
Road. 


•11 
•12 


U  Mi 


2870 
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Proposed  Moo(fieo  Base  (100-year)  Flood  ELEVA-noit-Cootinued 


SMto 


City/town/cdunty 


Source  of  flooding 


At  tfie  intefsection  of  Del  Amo  Boulevard  and  None  *41 

Santa  Fe  Avenue. 
At  the  inleraection  of  Del  Amo  Boulevard  and  Norw  *52 

SusanaRoad. 
Appronmately  650  feet  south  of  tfie  Intersec-  None  'BB' 

tion  of  Atlantic  Avenue  and  Compton  Boule- 
vard. 
At  Long  Beacf«  Freeway  just  north  of  the  None  *85 

Femwood  Avenue  overpass. 
Just  west  of  the  inlereecfion  of  Del  Amo  Sou-  None  *3 

levard  and  Alameda  Street. 

Rio  Hondo Just  east  of  the  Los  Angeles  River,  just  up-  None  83 

stream  of  Femwood  Avenue. 
Just  east  of  the  Los  Angeles  River  and  just  None  94 

south  of  the  Imperial  Highway  bridge. 
Maps  are  avaHat)le  for  review  at  the  Los  Angeles  County  Public  Works  Department,  1 1th  Floor,  Planning  Division.  900  South  Fremont  Avenue.  Los  Angeles, 

California. 
Send  comments  to  The  Honorable  Michael  D.  Antonovich.  Chairperson.  Los  Angeles  County  Board  of  Superrtsors,  869  Halt  of  AdminlstraCon.  320  West  Temple 
Street,  Loa  Angeles,  California  90012. 


Location 


#Depth  in  feel  above 

ground  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Ctffomia. 


City  of  Lynwood,  Los 
Angeles  Courrty. 


Los  Angeles  River  ..„ ,. At  the  intersection  of  McMillan  Street  and  At- 
lantic Avenue. 
At   the   intersection   of   Euclid   Avenue   and 

Peach  Street 
At  the  intersection  of  Atlantic  Avenue  and 

Agnes  Avenue. 
At  the  intersection  of  Cortland  Street  and 

Louise  Avenue. 
At  the  intersection  of  Century  Boulevard  and 
Louise  Avenue. 

U^»  are  available  for  review  at  the  Department  of  Public  Works,  Engineering  Division,  City  Hall  Annex.  1 1330  Bullis  Road.  Lynwood.  California. 
Send  comments  to  the  Honorable  Louis  Heine.  Mayor.  City  of  Lynwood.  11330  Bullis  Road.  Lynwood,  California  90262. 


none 

•75 

None 

•78 

None 

•81 

•78 

•85 

•81 

•85 

Caitomia. 


City  of  MontebeHo,  Los 
Angeles  County. 


Rio  HorKJo*. 


Just  east  of  Rio  Hondo  Channel  in  line  with 

Beach  Street 
Just  east  of  Rio  Hondo  Channel.  300  feet 
south  of  Beverly  Boulevard. 
Maps  are  avaflable  for  review  at  City  Hall.  1600  West  Beverly  Boulevard.  MontebeHo.  Califomia 
Send  commenii  to  The  Honorable  /Wttiur  Paywi.  Mayor,  CHy  of  MontebeHo,  1600  West  Beverly  Boulevard.  MontebeHo,  Califon^a  90640. 


None 
None 


•168 
•184 


CaMomia. 


City  of  Paramount,  Los 
Angeles  County. 


Los  Angeles  River.. 


At  the  intersection  of  South  Downey  Avenue 

and  East  Flower  Street 
Four  hundred  feet  north  of  the  intersection  of 

South  Orange  Avenue  and  East  Akmdra 

Boulevard. 
At  the  intersection  of  East  GoWen  Avenue  and 

Obispo  Avenue. 
Just  west  of  the  Los  Angeles  River  channel 

and  south  of  ttw  Union  PacHic  Railroad 

Bridge. 
At  the  intersection  of  South  Orizaba  Avenue 

and  East  Golden  Avenue. 
At  the  intersection  of  South  Orange  Avenue 

and  East  Hogee  Drive. 
Approximately  200  feel  northwest  of  the  inter- 

sectkxi  of  East  Gardendale  Street  and  South 

Brocks  Avenue. 
Maps  are  available  for  review  at  Oty  Publw  Works  Yard,  15300  Downey  Avenue,  Paramount  California,  and  City  Building  Department  16400  Cokxado  Avenue. 

Paramount,  CaBfomia. 
Send  comments  to  The  Honorable  Qerakl  A  Mulrooney.  Mayor.  City  of  Paramount  16400  Cotorado  Avenue.  Paramount  Califomia  90723. 


rVo  Hondo.. 


None 

•68 

WOfW 

•71 

None 

•83 

None 

•84 

None 

•83 

None 

•84 

None 

•86 

CaNfomia  ...___.. 


City  of  Pico  riinefa.  toe 
Angeles  County. 


Hio  nonoo- 


Just  upstream  of  the  intersection  of  Rosemead 

Boulevard  and  Telegraph  Road. 
At  the  intersection  of  Loch  Alene  Avenue  and 

Foxbury  Way. 
At  the  miersectkxi  of  Rieshel  Street  and  Pico- 

vlala  Roed. 
At  the  Intersectkm  of  Cafico  Avenue  and 

Friendtfilp  Avenue. 
At  the  intersection  of  Mines  Avenue  and  Cont 

Avenue. 


•143 
•158 
•162 
•190 
#1 


nroroseo  *toDw=iED  Base  two-vow)  fLO<»  Bpv*TKJw--OontJnoed 


City/town/county  Source  of  flooding 


Location 


#Oiptt)  in  «M(  above 

ground  'Elaalien  m  tM 

(NOVO) 


Eidtiiag 


Maps  are  a>i«ltable  (or  reviM  « fhofHibNc  Wrnta  Dap««nMl«eTS^BSion»«oale*a^ 

Send  comments  to  The  Honorable  Garth  Gardner.  Mayor.  City  o(  Pfco  Rwera.  6615  Passons  Booleward.  Pico  Rivera.  Calltomia  90660 


CalHomia. 


Oily  ol  Souti«  Gate,  to* 
Afl9^lee 'Ooor^. 


1«D 


.:  M  «te  mteraection  of  Paramount  Boulevard 
and  Florence  Avenue. 
At  the  inlecaection  of  Imperial  Highway  and 

Garfield  Place. 
At  the  crossing  of  Union  Pacific  Railroad  and 

At  the  Intersection  of  Garfield  Avenue  and 

Firestone  Bautevacd. 
M  Southern  Pacific  Railroad  (ust  east  of  Rio 
Hondo  Channel. 
...J  At  the  Meoection  el  Century  Boulevard  and 
Paramount  Boulevanl 

Maps  are  avaliMe  (or  review  at  the  Office  of  the  City  QerK  South  Gala  JQ^^WI.  MSO  CeMooM  Avenue  So^ 
Send  comments  to  The  HononHie  Gregory  Slaughter.  Mayor.  City  cH  South  Gate.  6650  CaKfomia  AMnua.  Soelh  Gate.  CaKfomia  90280. 


y 


Los  Angeles  (%ver... 


ftone 


Mono 


None 


•83 

•94 

•108 

•109 

•113 

•83 


Connecticut.. 


Maitt)orough,  Town. 
Hartford  County. 


Cattle  Lot  I 

Fawn  HUI  Brook™.. 


•355 


f  ITS  Isat  upMream  of  confluence 
I  Diofciwaaw  Oreefc. 

At  upstream  corporate  limits 

Approximately  400  feet  upstream  of  confluence 

4f  Otolwieon  0*aeli. 
AppronmaiaV  M  mtt  upstream  of  State  Route 

«6. 
Approximately  215  feet  upstream  of  confluence 
wHh  Black  Ledge  River. 
lyproairaaMy  C90  loat  upstream  of  confluence 
with  Black  Ledge  Creek. 

Upstream  side  of  Mewlondon  Turnpike ... 

At  Chapman  Raad _ 

Maps  available  lor  inspection  at  the  Town  HaH.  26  ftorth  Main  Street.  Mar1bo*ough.  ConnectkaiL 

Send  commeiws  to  Mr.  Allan  Shualorroaw.  First  Selectman  of  ihe  Town  el  MailbeRMgh.  Hartford  County.  Town  HaR.  P.O.  Box  29.  Maitioraugh.  ConnedkMt  06447, 


Fawn  Brook.. 


Meet  Branch  OicUnson  Creek . 


•360 
Mona 
•179 
•179 


356 


•375 
•361 

•415 

•180 

•181 

•418 
•420 


Connecticut.. 


Washiogtoa,  Towa 
LitchfieU  County. 


Hantam  Rknr,... 


At  the  upstream  oerporate  limits — J  ^732 

At  the  oonfluertoe  with  Sftepaug  River •625 

At  a  point  approximately  1.950  feel  upstream  ^625 
I    a<<he  oenduence  otth  Shepaug  River. 
Maps  available  for  inspectkx)  at  the  Town  HalL  2  Bryan  Plaza.  Washingtoa  Connecteut 

Send  comments  to  Mr.  Alan  Chapin.  First  Selectman  a  the  Town  Ol  MlaaMngloa  LitchfieM  County.  Town  HaN,  P.O.  Box  383.  Washington  DepoL  Connecticut 

06794.  ^^ 


At  the  downstream  ceiporate  limits.. 


•373 


•370 

•736 
•617 
•624 


Florida.. 


Unincorporated  Areas  of 
Clay  County. 


Black  Cneek 

GrogCraok^ — 
Bradtoy  Creek- 


OMIabeny  Branch. 


Poiander  Bcanch 


Big  Branch. 


At  confluence  with  North  Fork  and  South  Forti 

Black  Creek. 
At  mouth. 


Atout  Z750  feet  Mpatsaam  ol  Blandkig  Boula- 


•6 

•14 


At  mouth 

About  400  feet  dowmtnam  ol  Iral  road . 

•kiat  upitHiarB  ol  Inl  raad __._.... 

Just  downeMMiol  State  Road  21 8 

Just  upstream  ol  State  iRoad  216. 
At  mouth 


Just  downstream  of  State  Route  218 

At  mouth 

Just  downs  tieaw  al  County  Higf«way  218 

About  350  4eet  t^atnam  of  County  Highway 

21& 
At  mouth 


Just  downstream  ol  County  Highwiy  2}6_ 
Just  tipeiream  of  County  Highway  216 

Just  downstream  of  Coun^  Hqhway  218.. 

iustupatieamatCour>|rHuhwaif2l8 

At  mouth 

Just  upstream  ol  Calendula  Avenue 

wn  ITIOWrt  ..—  I - ■ »«M»..« ...■■■.,.■■. 


Just  downstrMfn  ol  FMnt  Rottd*. 


295. 


About  2.000  (aet  upakaam  ol  conNuanoa  ol 


•6 
•6 
•• 

•IS 


•$ 

•15 

•14 
•22 

•8 
•4S 
•52 

•74 
•80 
•17 
•79 
•18 
•25 
•32 

•24 
•7$ 
•B* 
•48 

•74 

•80 

•22 

•48 

•5 

•9 

•7 

•It 
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Proposed  Modified  Base  (100-year)  Flood  Elevation— Continued 


State 


Oty/town/county 


Source  of  flooding 


Governors  Creek.. 


Clarkes  Creek.. 


Double  Branch . 
Bull  Creek 


Soutfi  Prong  Double  Branch . 


rtorth  Fork  Black  Creek. 


North  Fork  Black  Creek  Tribu- 
tary No.  2. 

North  Fork  Black  Creek  Tribu- 
tary No.  1. 


Swimming  Pen  Creek 

St  Johrw  River 

St  Johns  River  Tributary  No. 
1. 


St.  Johns  River  Tributary  No. 
2. 

St  Johns  River  Tributary  No. 

3. 
South  Fork  Black  Creek 


Peters  Branch 

Little  Black  Creek . 


Uttle   Black   Creek   Tributary 
No.  1. 


Little   Black   Creek   Tributary 
No.  2. 


Lake  Opal 

Loch  Lomond 

North  Lake  Ashbury... 
South  Lake  Ashbury.. 

Lake  Lark 

Lake  Ryan 

Crystal  Lake 

Bhie  Pond 

Little  Lake  Gef>eva .... 

Deer  Springs  Lake 

Lake  Lure 

Lake  Hutchinson 

Silver  Sand  Lake 

Allen  Pond 

CMdfiekl  Pond 

Bundy  Lake 

Pebble  Lake 


liication 


At  mouth 

About  1,300  feet  downstream  of  State  Road 
16. 

At  mouth 

About  2.650  feet  downstream  of  County  High- 
way 209. 

At  mouth , 

About  4,000  feet  upstream  of  mouth 

At  mouth _ 

About  4,550  feet  upstream  of  County  Highway 
215. 

At  mouth 

About  1.1  miles  upstream  of  Branan  Fieid 
Road. 

At  mouth. .„ 

Just  downstream  of  North  Road .... 

At  mouth 


Just  downstream  of  Long  Bay  Road . 
At  mouth 


About  600  feet  upstream  of  County  Highway 
220. 

Entire  reach 

Within  community 

At  mouth 


Just  upstream  of  U.S.  Route  17.. 
At  mouth 


Just  downstream  of  County  Highway  209.. 
Entire  reach 


At  mouth 

About  2,500  feet  upstream  of  State  Road  218... 

At  mouth ~ 

Just  downstream  of  U.S.  Route  17 

At  mouth _ 

About  1,900  feet  downstream  of  Cheswick  Oak 

Avenue. 
At  mouth „.... 


About  7,000  feet  upstream  of  Branan  Flekl 

Road. 
At  mouth 


About  3.000  feet  at>ove  mouth.. 

Ak>r>g  shoreline 

Akxig  shoreline 

Ak>ng  shoreline 

Ak)ng  shoreline 

Mong  shoreline 

Ak)ng  shoreline 

Akxig  shoreline 

Ak>ng  shoreline 

Along  shoreline 

Akjng  shoreline 

Ak>ng  shoreline 

Along  shoreline 

Along  shoreline 

Along  shoreline 

Alortg  shoreline 

Ak)ng  shoreline 

Atong  shoreline 

Along  shoreline 


LakeUly 

Maps  available  for  Inspection  at  the  Clay  County  Building  &  Zoning  Department  Green  Cove  Springs,  Florida. 

Send  comments  to  the  Honorable  Doug  Anderson.  Clay  County  Manager,  P.O.  Box  1366,  Green  Cove  Springs,  Ftonda  32043. 


#Depth  in  feet  above 

ground  *Elevatkx)  in  feet 

(NGVO) 


Existing 


Rorida.. 


Unincorporated  Areas  of 
Hillsborough  County. 


UMI 


•Rocky  Creek.. 


Baker-Pemberton  Creek . 

Tributary  A 

Spartman  Branch 


Just  upstream  of  Gunn  Highway. 


^  Just  downstream  of  Lutz  Lake-Fem  Road.... 

At  mouth ,. ; 

Just  downstream  of  Forbes  Road 

At  mouth 

About  700  feet  upstream  of  U.S.  Route  92. 
At  mouth _ 


•6 
•6 

•6 
•6 

•11 
•14 

None 
l^one 

None 
None 

•14 


•17 

None 
•14 

•16 

•6 
•6 
•6 

•7 
•6 

•6 

•6 

•14 
•15 


Modified 


None 

•9 

•35 

•10 

None 

•12 

•14 
None 
None 
Norte 
None 
Nona 
None 


None 


None 
None 
None 
None 
None 
None 
None 
None 
None 


None 

None 
None 


None 
None 
None 


•5 


•5 
•6 

•14 
•14 
•22 
•50 

•32 
•60 

•15 
•91 
•17 

•57 
•16 

•16 

•5 
•5 
•5 

•7 
•5 

•6 

•5 

•15 
•15 

•5 
•10 

•9 
•34 

•14 

•41 

•14 

•14 

•124 

•108 

•28 

•48 

•41 

•52 

•114 

•176 

•100 

•111 

•100 

•109 

•96 

•95 

•103 

•83 

•109 

•113 


•31 

•65 
•40 
•91 
•80 

•86 
•90 


Faderal  Rqgbter  /  Vol.  57,  Jto.  M  /  ftiday,  januaiy  24.  1M2  /  Praporcd  Anlet 


Proposed  Mowfieo  Base  {K)0-year)  fiuxK)  EtEVAnoM-Conknued 


City/town/county 


Source  o(  fk)oding 


Brushy  Cntk 

SweetMOtar  Ctaak  Overston . 
SweetMMtar  Ccask 


About  3,500  (ee«  upstream  o(  Turltey  Creek 

Road. 

Just  upstream  of  Guan  Highway - <„. 

Just  AMNielMvn  «( Date  Matxy  Highway 

At  mouth _ 

AtXMJt  a,80e  faal  i^slream  o(  Hanley  Road 

Just  upstream  of  di>«rgence  from  Sweetwater 

Creek  Oivetsion. 
Just  dowr«strean  cff  Water  Control  Structure 

Just  upstream  of  Water  Control  structure  Q-1_ 

Just  dowigtieairi  of  Lake  Magdalene  Bouia- 
vard. 

Just  upstream  of  West  Fowler  Avenue ...._ 

Just  downstream  of  Bearss  Avenue 

At  county  IXMjndary „ 

Just  downstream  of  Van  Dyke  Road - 

At  mouth _ 

AtXMJt  2.900  feet  upstream  of  Knlgh^k^Viffin 
Ttoad. 

Just  upstream  of  confluence  of  Hint  Creek 

Just  downstream  of  FortMS  Road 

Maps  availatilB  for  inspectien  at  the  OeMlapmeM  Sarvioes  Center. -too  Twifg  Street.  Room  101.  Tampa.  Florida. 

Send  comreents  to  The  HonoratMeFredXarl.  County  Administratoc.  HBUboreugh  County.  P.O.  Box  1110,  Tan^>a.  Fkxida  33601. 


CHnoeity  ^^bw(  ..... 

TUnl  O^eek «- 

Branch. 


#Depth  m  feet  above 

ground  'Elevation  in  feet 

(NGM» 


Existing 


FMda.. 


Pmoo  County. 


( 


• 


9&K  Oaak. 

Buckfiom  Creek .. 


Cabbage  Swamp 

Fivemile  Creek 

TfDUt  Creek. „_... 

TrtbutaryNo.  1 _.. 

Tffbutary  Wo. » 

Tributary  tto.  3 

Tributary  Wo.  5 

Tributary  t«o.  6 

Tributary  tto.  T 

TilMlarytlo.  9 

Tributary  We.  11 

Tributary  No.  12 

Waia 


Just  downstream  of  Bear  Creek  Drive.. 


About  one  mile  upstream  of  Gtrus  Street 

AtiiK)uth._ _ 

AbOHt  1.5  mies  upstream  of  Sugar  Creek  Bou- 
levard. 

About  1300  leet  upstveam  of  mouth 

Just  dowr«stream  of  Interstate  75 

At  mouth _ 

About  1.000  feet  downstream  of  CSX  railroad.... 

At  county  boundary 

About  0.9  mile  upstream  of  unnamed  road 

Just  downstream  of  Ridge  Top  Drive 

Just  upstream  of  Summerfiekl  Drive 

At)out0.3  mile  upstream  of  rrxxrth 

Abodt  0.9  mile  downstream  of  unnamed  road .... 

At  mouth „ 

'  About  4.t)00  feet  upstream  of  mouth 

At  mouth _ 

Just  downstream  of  unnamed  road 

At  mouth 

Just  downstream  ctf  Cedar  Boulevard _ 

At  mouth _ 

About  1.1  mHei  upstream  of  unnamed  road 

.iMmoum _ _ 

AtouKjBOOtatifBliaaiaf  »iral*lQad 

JUSI  JtvwtWuvmn  Of  mBnalBv  nWRUV............~.»* 

AM  tomtmamn  «  Sute  l^ead  587 

At  mouth _ „ _ , 

Just  downstream  of  Quail  Hollow  Boulevard 

Just  tfewMtream^f  Star  Terrace 


Ito.14. 


Ma.  IS. 

TributKy  Ito.  1«. 

Tributary  Ma.  i». 


Tributary  No.  19. 
Tributary  Wo.  20.. 
Tributary  Na  21- 


Just  downstream  of  Lake  View  Drive 

About  0.3  mile  upsteam  of  Massachusetts 


About  1.0  mile  upstream  of  Massachusetts 


Will  (in  communfty  ..a.... ..... ... 

.AtAMUIh 

Just  downstream  of  C8X  ralroad. 

Just  4<>straam  of  Galdaa 

Worth. 
Atffloulh 


«fOiiailHalBw 


]Tritela%ito.22 

9'»buiawJte.23 


At  mouth „ 

Just  downstream  of  uananted  road. _. 

At  mouth 

About  OS  mil  M><«»w  o(  Havarhjl  Road. 


1  About  0.4  mla  upsMam  of  nwuth.. 

About  300  teal  downelream  of  hiiaretai*  75. 
.  At  mouth. 


None 

None 
None 
None 
None 


None 

None 
Wone 


None 
None 
r^one 
None 
l^one 

None 
None 


Modified 


•24 

None 
•26 

None 

•52 
•54 

•46 

None 

•53 


•10 
r4one 

•10 
None 


None 
•11 

None 
•13 

None 
•26 

htone 


None 

None 

None 
l«>ne 
None 


•57 
one 
•54 

me 
52 


•102 

•33 
•56 

•10 
•10 
•10 

•10 

•1« 

•51 

•32 
•51 
•30 
•53 
•39 
•40 

•40 
•92 


•24 

•42 
•25 

•35 

•52 

•53 
•46 
•66 
•52 
•78 
•10 
•12 
•10 
•46 
•39 
•41 
•11 
•17 
•13 
•16 
•26 
•32 
•34 
•35 
•36 
•«1 
•32 
•42 
•18 
•25 
•23 

•24 

•35 
•62 
•68 

•W 

•» 

'n 

'ST 
•70 
•58 
•70 
•57 
•88 
•60 
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Proposed  Modified  Base  (100-year)  Flood  Elevation— Continued 


Sute 


Oty/town/coonly 


Source  of  floodmg 


About  400  feet  downstream  ot  State  Route  54 ... 

At  mouth 

Just  downstream  of  unnamed  road 

Atwut  0.3  mila  downstream  of  Lake  View  Delve. 

AtMut  0.7  mile  upstream  of  Lake  View  Drive 

AtXMt  0.6  mile  upstream  of  mouth ~ 

About  1.4  mites  upstream  of  Geiger  Road 

Maps  availabto  for  Inspection  at  the  Development  Services,  7432  Little  Road,  New  Port  Richey.  Ftorida. 

Send  comments  to  The  Honorable  John  Gallagher.  County  Administrator.  Pasco  County.  7530  Little  Road,  New  Port  Richey.  Florida  34654. 


Tributary  No.  24.. 
Tributary  No.  25.. 
Zephyr  Creek 


Location 


#Depth  in  feet  above 

ground 'Elevation  in  feet 

(NGVD) 


Existing 


None 

None 

None 

•62 


lylodified 


Georgia.. 


City  of  Decatur,  De  Kalb 
County. 


Shoal  Creek.. 


Shoal  Creek  West  Tributary . 


Peavine  Creek.. 


Peavine  Creek  Tributary.. 


South  Fork  Peachtree  Creek 
Tributary. 

Just  upstream  of  North  Decatur  Road 

Just  downstream  of  Scott  Boulevard 

Just  upstream  of  Scott  Boulevard 

Just  downstream  of  Church  Street 

Just  upstream  of  Church  Street 

Just  dowmstream  of  Glendale  Avenue 

About  700  feet  downstream  of  Second  Avenue 

About  1,050  feet  upstream  of  Second  Avenue. 

At  mouth 

Just  downstream  of  Wilk)w  Lane 

Just  upstream  of  Willow  Lane 

Just  downstream  of  Medlock  Road 

At  mouth 

Just  downstream  of  Wilton  Drive 

Just  upstream  of  Wilton  Drive 

Maps  available  for  inspection  at  the  City  Engineer's  Office,  Public  Works  BuiMing,  2635  Talley  Street  Decatur,  Georgia. 

Sand  comments  to  The  Honorable  Michael  Mears,  Mayor.  City  of  Decatur,  P.O.  Box  220,  Decatur,  Georgia  30031. 


Sugar  Creek  Tributary.. 
Church  Street  Branch... 


Lament  Drive  Branch . 


About  2,500  feet  downstream  of  Midway  Road. 


Just  downstream  of  Kirk  Road 

Just  upstream  of  Kirk  Road 

Just  downstream  of  HUMale  Drive ~ 

Just  upstream  aH  HilMale  Drive...- 

About  900  feet  upstream  of  South  Columbia 

Drive. 

At  mouth 

Just  downstream  of  South  McDonough  Street ... 

Just  upstream  of  South  McDonough  Street 

Just  dowrtstream  of  Adams  Street 

Just  upstream  of  Adams  Street ~ 

Just  downstream  of  Ansley  Street 

At  confluence  of  Peavine  Creek  Tributary  .^ 

Just  downstream  of  Coventry  Road 

Just  upstream  of  Coventry  Road 

About  1,000  feet  upstream  of  Coventry  Road 

At  mouth 

Just  downstream  of  West  Ponce  de  Leon 

Avenue. 
Just  downstream  of  North  Decatur  Road 


•915 

•957 
•960 
•973 
•976 
None 

•933 
•967 
•972 
•975 
•977 
•989 
•930 
•930 
•942 
•942 
•930 
t4one 

Nona 

•909 
•911 
•913 
•926 
•932 
•941 
•978 
•1000 
None 
None 
None 
None 
Hone 
ftone 
None 


Gaoigia.. 


Unincorporated  Areas  of 
Effif)(^m  County. 


Little  Ogeechee  River. 


Just  downstream  of  Bkie  Jay  Road ~ None'  *44 

Ogeechee  River . About  4.1  miles  downstream  of  State  Route  Norte  ^30 

404. 

About  6.2  miles  upstream  of  State  Route  26 None  •SI 

Homing  Swamp At  mouth - None  ^32 

Just  downstream  of  State  Route  30 - None  *59 

Walthour  Swamp About  3.2  miles  downstream  of  Stale  Route  30..  None  ^20 

Just  downstream  of  State  Route  30 None  '42 

Ogeechee  Run At  mouth „...  None  *42 

About  1.1  miles  upstream  of  State  Route  17 None  ^53 

Maps  available  for  inspection  at  the  County  Courthouse  Annex,  Zoning  Office.  Springfiek),  Georgia 

Send  comments  to  The  Honorable  Kim  Wamock,  Cfiairman,  Board  of  County  Commissioners,  Effingham  County,  East  7th  Street,  P.O.  Box  307,  SpringfieM,  Georgia 
31329. 


About  1.9  miles  downstream  of  CSX  Railroad.. 


None 


•78 
•60 
•86 
•24 
•26 
•62 
•129 


•916 

•950 
•961 
•970 
•978 
•992 

•931 
•965 
•971 
•971 
•976 
•988 
•935 
•935 
•945 
•945 
•935 
•970 

•902 

•907 
•911 
•917 
•927 
•936 
•949 
•982 
•989 
•923 
•925 
•930 
•944 
•956 
•964 
•979 


•22 


City  of  Urbandale.  Polk 
and  Dallas  Counties. 


U  Ml 


t4orth  Walnut  Creek.. 


Beaver  Creek. 


Just  upstream  of  Hickman  Road.. 


About  2,300  feet  upstream  of  Northwest  100th 

Street 
About  OM  mile  upstream  of  Chicago  and  North 

Western  railroad. 
About  l.g  miles  upstream  of  Chicago  and 

North  Western  raitooad. 


•846 

•847 

•914 

•911 

None 

•808 

None 

•810 

igfwid.  Georgia 
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IV 

Proposed  Modified  Base  (100-year)  Flood  Elevation— Continued 

state 

Qty/town/county 

Source  o(  fkx>ding 

Locatton 

fOeplh  m  (eel  above 

ground  •Eievakon  in  (eel' 

(NGVD) 

Exieling 

ModMiad 

Maps  availattle  (or  inspection  at  the  City  Engineers  C 
Send  oowwwenia  to  TTw  Honorat>le  BJ.E.  Giovannett 

Walnut  Creek 

Just  uDstraam  el  U&  KtohMm  a 

•878 
•886 

12. 

•878 
•886 

1  Aixxit  7,750  feet  upstream  oT  OS.  HiglMey  6 

mce,  3315  70th  Street,  Uittandali.  tomtt  50332. 

,  Mayor.  City  o(  Ufbandale.  3315  70th  Street,  P.O.  Box  3540.  Urttandale.  Iowa  503: 

Kentucky™ 

Lexington-Fayette  UrtMn 
County  Government, 
Fayette  County. 

Cane  Run 

South  Elkhom  Creek „ 

Cave  Creek 

Just  uDStraam  of  Private  DrivM 

•890 

•918 
•848 
•828 

•858 
•818 
•817 
•937 
•937 
•958 
•887 
•906 
•937 
nono 
None 

N0910 

None 
None 
None 
Nora 
'  Nora 

Nora 
•980 

•931 
•940 
•940 
Nora 
None 
ffiora 
None 
•922 
•824 

•825 
•833 

None 
None 

>.« 

fc» 

nono 
Nono 
None 
None 
•905 

•934 
•938 
•980 

None 
None 
None 

Nono 
Nona 
None 
None 
Nono 
•880 
•993 
Nora 
None 
None 
Nora 
None 

None 
None 
None 
Nono 
None 

•see 

•919 
•848 
•931 
•882 
•816 
•836 
•939 
•947 
•956 
•869 
•912 
•947 

-•996 
•900 
•915 
•917 
•943 
•931 
•936 
•941 
•987 
•931 
•937 
•941 
•948 
•894 
•883 
•886 
•913 
•923 
•830 

•1.021 
•831 
•836 
•836 
•952 
•969 
•970 
•921 
5957 
•964 
•906 

•935 
•945 
•989 
•964 

•977 
•850 

•966 
•966 
•968 

•937 

•978 

•960 

•994 

•999 

•1.004 

•995 

•1,002 

•1,013 

•986 

•1,012 
•971 
•994 

•1.003 

• 
» 

Just  upstream  of  OM  Versailles  Road 

Just  upstream  of  Higbee  MiM  Road 

At  mouth 

Just  downstream  of  Man  a  War  Boulevwd 

Just  upstream  of  Man  0'  Wv  Boulevanl _ 

Parker's  Mill  TrUxitary 

Just  dowratream  of  Rklgecane  Road 

Just  upstream  of  Ridgecarw  Road 

About  1.470  feel  upstream  of  Ridgecane  Road .. 
At  mouth 

Dogwood  Tritxjtary 

About  0  72  miles  upstream  of  Privals  Drive 

At  mouth 

Drive-In  Tributary 

About  0.55  miles  upstream  of  Unnamed  Drive .... 

At  mouth „. 

About  1.09  mies  upstreem  of  moutti 

At  mouth „ J 

About  950  feet  upstream  of  Oays  MM  Ro«l 

At  mouth „ 

Just  downstream  of  Grassy  Creek  Drive 

Just  upstream  of  Grassy  Creek  Drive :. 

Quarry  TrttHitaiy 

Wavetand  Museum  TriiMtary 
West  Hickman  Creek 

About  0.28  miles  upstream  of  FieM  Road 

Higbee  Mill  Road  Tributaiy 
Tiverton  Way  Tributary 

Just  upstream  of  New  Circle  Road ......    

Just  downstream  of  Akjmni  Drive _    ... 

Just  upstream  of  Akjmni  Drive 

At  mouth , 

About  1 .79  miles  upstream  of  mou8) . 

At  mouth 

Just  downstream  of  Man  O  Ww  Boulevwd 

1-75  Tributaiy „ 

Eastland  Park  Tributary 

Just  upstream  of  Interstate  75 

About  1.39  miles  upstreem  of  Resklentiai  Drive.. 

At  mouth _.. 

About  0.42  miles  upstream  of  the  mouth.... 

U.S.  Route  60  Tributary 

At  mouth ._ 

Just  downstream  of  dam. ...»».......».......»».«...«...., 

just  upstream  o4dam                                 a 

Tiverton  Way  Trbutary 

Just  upstreem  of  Man  O'  War  Boulevard 

Just  downstrewn  of  Yale  Drive 

Just  upstream  of  Yale  Drive 

At  mouth 

Just  downstream  of  Camek>t  Road 

Just  upstream  of  Cametol  Road „. 

Wilson  Downing  Road  Jrtiu- 
tary. 

Flintridge  Drive  Tributaiy 

About  370  feet  upstreibm  of  Argonne  Circle 

At  mouth. 

Pleasant  Ridge  Church  Tribu- 
taiy. 

TWO  Ponds  Tributary 

East  1-75  Trftwtary 

About  950  feet  upstream  of  mouth „ 

At  mouth „_ „.. 

About  0.60  mile  upstream  of  mouth 

At  mouth 

About  0.32  mile  upstream  of  moulh _ 

At  mouth 

About  0.26  mUe  upstream  of  Residential  Drive... 
At  mouth 

Just  upstream  of  Tales  Orsek  Road 

Shadeland  Tributary 

Todds  Road  Tributaiy 

About  850  feet  upstrewn  of  Talse  Creek  Road... 

Todda  Road  Tributary  North 

Reservoir  Tttbutaiy  East 

Just  upstream  of  Interstate  75 .... 

About  0.45  mUe  upstream  of  Wrinui  HeO«ee- 
burg  Road. 

At  mouth 

About  .060  mNe  upstream  of  mouOi 

Just  upstreafli_of  dam ..~_»-_.~..~~...— .._—__ 

....                             1 

Just  upsMam  of  Jsntoo  Drive — , 

• 
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Stat* 


Cityytown/coumy 


Source  of  flooding 


Cadentown  Branctt  East.. 


Taias  Cfvavi.. 


Cadantoxm  Branch. 

•Afft  downsuwn  of  Gingarmill  taoo. 

Jual  MpakMm  of  Gingemdl  Lans 

Just  downstream  of  Caden  Lam 

Atmoutt) 

Just  doiwnatwam  of  Todds  Road 

»etToddsR6ad 
About  0.38  mile  upstream  of  Todds  Road. 
Just  dowfwaeam  of  aastbound  t4e«  Ode 

Road  exit  ramp. 
Just  upstream  of  easttxxmd  New  Circle  R6ad 

exit  ramp. 
Just  upstream  of  New  Qrcie  Road 
Just  duwrwtroam  of  Tales  Creek  Road. 
Just  upstream  of  Tales  Creek  Road. 
About  1,500  feet  upstream  of  Alumni  Orwe. 
At  mouth 
At>out  800  ieel  upstream  of  Libby  Lane. 

Maps  available  for  inspection  at  tfie  Planning  OepartmenL  200  East  Main  Street  Lexingtort,  Kentucky. 

Sand  comments  lo  The  honorable  Scotty  Baesler.  Mayor,  Lexington-fayelle  Urban  County  Gonmnwn,  200  East  Main  StreeL  Lexington.  Kentucky  40501. 


Lansdowne  Road  Tnbutary . 


Location 


Just  downstreaw  of  Private  Drive 

Just  upstream  of  Private  Drive 

JOTI  ODwnwwvi  IF  r  WW  TWO  unw*—- 
At  motiM 


f  Depth  in  feat  above 

ground 'Elawaton  in  feet 

(NGVin 


Eiriiting 


••70 
•973 
•973 
•1.025 
*990 


•931 

•938 

•940 
•942 
•948 
•993 
•943 


•1.008 

•1j020 

•t.e28 

•W2 

•977 

•984 

•1.206 

•991 

no 

•1.006 

•1.018 

•930 

•935 

•940 
•943 
•949 
•1,004 
•943 
•987 


Louisiana. 


Gonzales.  City, 
Ascension  Parish. 


Bayou  Francois.. 


At  downsfraam  ooiporate  Anits.. 


•11 


Approximately   1,300   feet   upstream  of  up- 
stream corporate  limits. 

Maps  available  lor  inspection  at  the  City  Hatt.  120  South  Irma  Boutevwd,  Gonzales.  Louisiana. 
Send  conwienlUp  The  Honorable  John  A.  Derthelot.  Mayor  at  tie  Otyo*  Gonzales.  Ascension  Parish.  120  South  hma  Boulevard.  Gonzales.  Louisiana  70737. 


•12 


MooseheadLake- 


At  West  Cove  Point.. 


Greenvile  (Town), 
Piscataquis  County.        i  I 

Maps  available  tor  inspection  at  the  Town  ONtoe;  MMen  Steel.  Greenville,  Maine. 
Send  commenta  lo  Mr.  David  Cota  Greenville  Town  Manager,  Piscataquis  County.  P.O.  Box  1109,  GfeenvHte.  Maine  04441 


None 


'1,030 


Baltimore  County  Gwynns  Falls Approximately  200'  upstream  of  McOonough 

(UnirKorporated  Areas).  Road. 

Approximately  50*  upstream  of  South  DolfieW 
Road. 

Map  available  lor  inspection  at  the  County  Office  BuOding.  Ill  W.  CheaapeAe  Avenue.  Ftoor  3,  Room 315.  Towson,  Maryland. 
Send  comments  to  Mr.  Roger  Hayden,  Baltimore  County  Eaeculiwe.  BaMmore  County,  400  Washington  Avenue.  Towson.  Maryland  21204. 


•428 

•461 


•429 
•462 


Massactxisetts.. 


Lake  Webster  _ 


Entire  shoreline.. 


481 


Webster,  Town. 
Worcester  County. 

Maps  available  lor  inspection  at  the  Town  HalL  Buihtng  Inspector's  oMcei.  Engineering  Department  Webster.  Massachusetts. 

Send  commema  to  Mr.  Bid  Cunningham,  Chaimmn  of  *te  Towrf  of  Webster.  Board  of  Selectmen,  Worcester  County,  P.O.  Box  249.  Webster,  Massachusetts  01 570. 


Minnesota.. 


Unincorporated  Areas  of 
Aitkin  County. 


Mississippi  River . 


About  4.7  mHea  downstream  of  confluence  of 

Sandy  River. 
About  10.0  mSes  upstream  of  confluence  of 
Sandy  River. 

Maps  available  (or  inspection  at  ttte  Aitkin  County  Courthouse,  Planning  and  Zoning  OltUx.  Aitkin.  Minnesota. 
Send  commenU  to  The  Honorable  Oanen  Brouggman.  Acting  Chainnan  a»  Aittan  County  BoanL  AiMn  Coun^  Courthouse,  Aitkin.  Minnesota  56431. 


None 
None 


•1,221 
•1.226 


Gty  of  Austin.  Mower 


Coun^. 


Dobbins  Creek.- 


Just  downstream  of  East  Side  Lake  Dam 

jet  Mpitriaia  of  East  Side  Lake  Dam 

t  Just  downstream  of  Interstate  90 

Maps  available  for  inspection  at  the  City  HaR.  Engineenng  Department.  Austin.  Minnesota. 

Send  comments  to  The  Honorable  John  ORowke,  Mayor,  Qly  of  Auatin.  Oty  HaH,  500  4th  Avenue,  NE,  Austin,  Minnesota  55912 


At  mouth.. 


•1.192 

•1.195 
•1,195 
•1,199 


•1.192 

•1,192 
•1,198 
•1,198 


Gly  Of  Browntom  McLsod 
CounV- 


Bk^falo  Creek . 


About  3,200  feel  downstream  of  County  High- 
way 25. 

About  1,900  feet  upstream  of  County  Highway 
25. 


None 
None 


•1,012 
•1.014 


Maps  available  for  inspw 
SandcommantotoThe^ 

•tionati? 
lonorabM 

1  CaK  WacMar,  Maye»,  Gty  of  Brownlon.  528  and  atreal  North,  Bnmnton,  Mmnesota  55312. 

Mwiinuia      ,  , , 

ckm M n->'«~>  ■I—"'- 

%^Wtf  rlWSr  —■«.*». ..M>**>«M.> .•*»....•.. 

Al  HVOwn».....»..»M»H...»....M H„ «.».. 

About  1.44  miles  upstream  of  mouth 

•857 
•863 

•857 

♦  .     _ 

and« 

HiiflhtCouMtoa. 

»859 

UMI 
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Proposed  Mooired  Base  (100-year)  Flood  Elevation— Continued 


State 


City/towm/county 


Source  of  DocMing 


Location 


fDepth  in  feet  atxjve 

ground  'Elevation  m  teet 

(NGVO) 


Exiftliny 


Modified 


Maps  availaMa  tor  irwpeclion  at  the  City  Hall.  City  Administrator's  Offiqe.  12260  Sout>>  Diamond  Lake  Road.  Dayton,  Minnesota 

Send  comments  to  Tlw  Honorable  .Pt«Kp  Forseth.  Mayor,  City  of  Dayton,  City  Hall.  12260  South  Diamond  Lalte  Road,  Dayton,  Minnesota  55327. 


Minnesota.. 


City  of  Glencoe:  McLeod 
County. 


Buffalo  Creak . 


About  1.19  miles  downstream  of 
Avenue. 

About  0.72  mile  upstream  of  pedestrian  bridge. 
Maps  avatoble  tor  inspection  at  the  City  of  Glencoe.  City  Administrative  Office.  630  I0th  Street  East.  Glencoe,  Minnesota. 
Send  oommanis  to  The  Honorable  Raymond  Wilkens.  Mayor,  City  of  Glencoe.  630  10th  Street  East.  Glencoe,  Minnesota  55336 


*9e9 


•991 


MifMiesota.. 


City  of  GreenfieM. 
Herwepin  County. 


Crow  River.. 


About  6.0  miles  downstream  of  Soo  Line  Rail- 
road. 
About  0.45  mile  downstream  of  confkience 
with  North  and  South  Fork  Crow  Rivers. 

Just  upstream  of  confkierKe  with  Crow  River 

About  2.06  miles  upstream  of  confkiertce  with 
Crow  River  and  North  Fork  Crow  River. 
I  tor  inspection  at  the  City  of  GreenfieM,  City  Clerk's  Office,  6390  Town  HaH  Drive,  Loretta.  Minnesota. 
Send  portwtients  to  The  Honorable  WiNard  Sipe,  Mayor,  Town  HaH  Drive,  Loretta,  Minnesota  55357. 


South  Fork  Crow  River.. 


•918 

•918 
•919 


•899 

*914 

•914 
•915 


Minnesota.. 


City  of  Hutchinson, 
McLeod  County. 


South  Fork  Crow  River.. 


About  3,650  feet  downstream  of  State  Highway 
22. 

Just  upstream  of  State  Highway  22 - 

Juat  upstream  of  Burlingion  Northern  Raflroad... 

About  3,100  feet  upskeam  of  School  Road 

Maps  available  tor  inspection  at  the  Oty  Engineer's  Office,  37  Washington  Avenue  West  Hutchinson,  Minnesota. 

Send  comments  to  The  Honorable  Paul  Ackland.  Mayor,  City  of  Hutchinson,  37  Washington  Avenue  West.  Hulchinsoa  MinnesoU  S53S0. 


•1,034 

•1.037 
•14)40 
•1.045 


•1,034 

•1,036 
•1,039 
•1,045 


Minnesota- 


Maps  avaHabto 
Send  oommenta 


Oty  of  Lester  Prairie, 
McLeod  County. 


South  Fork  Crow  River 


Just  upstream  of  County  Hij^Hwy  9.. 


About  2,300  feet  upstream  of  County  Highway 
9. 
lor  inspection  at  the  City  Hall,  City  Clerk's  Office,  Lester  Prairie,  Minnesota. 
to  The  Honorable  Eric  AngvaR,  Mayor,  City  of  Lester  Prairie,  P.O.  Box  66,  Lester  Prairie,  Minnesota  56354. 


•W7 
•968 


> 

i 


Unincorporated  Areas  of 
McLeod  County. 


South  Fork  Crow  River.. 


Butfak)  Creek  (near  city  of 


At  county  boundary.. 


Just  downstream  of  CourYty  Road  63 

About  3,700  feet  downstream  of  State  Highway 
22. 

About  500  feet  upstream  of  Burlington  North- 
em  Railroad. 

Just  upstream  of  U.S.  Highway  212 


Maps  available 
Sefvf  Gommenta 


Buffalo  Creek   (near  city  of 
Glencoe). 

About  4.37  miles  upstream  of  State  Highway 

261 
About  3.200  feet  upstream  of  County  Highway 

13 
About  800  feet  upstream  of  confluence  of 
LakeAddie. 
tor  inspedton  at  the  County  Zoning  Office,  McLeod  County  Courthouse.  830  11th  Street  East  Glencoe,  Minnesota, 
to  The  Honorable  Grant  Knutaon,  Chainnan,  McLeod  County  Board,  McLeod  County  Courthouse,  830  11th  Street  East  Glencoe,  Minnesota  55336 


•966 

None 
None 


•1,016 
•1,018 


•964 

•975 
•1,034 

•1,039 

•982 

•991 

•1,011 

•1,014 


Mirtnesota.. 


City  of  Rockford, 
Henrtepm  and  Wright 
Counties. 


Crow  River.. 


About  4,000  feet  downstream  of  Bridge  Street.. 


At>out  4.150  teet  upstream  of  Soo  Line  RaN- 
road. 

Maps  avaMabto  tor  inspection  at  the  City  Clerk's  Office.  6031  Main  Street  Rockford.  Minnesota. 
Send  comments  to  The  Honorable  Douglas  White,  Mayor,  City  of  Rockford,  6031  Main  Street  Rockford,  MinneaoU  55373 


•913 
•917 


•910 
•913 


Minnesota.. 


South  Fork  River.. 


About  0.78  mUe  downstream  of  footbridge.. 


Mapes  Creek.. 


Send  contfitenla 


City  of  Waterlown,  Carver 
County. 

About  1.25  miles  upstream  of  Chicago  and 

Northwestern  railroad. 
About  2.500  feet  downstream  of  County  High- 
way 10. 
About  1,500  feet  upstream,  of  State  Highway 
25. 

tor  inspection  at  the  City  HaH,  Office  of  City  Planner,  309  Jefferson  Avenue,  S.W.,  Watertown,  Minnesota. 
to  The  Honorable  Nomian  Bauer,  Mayor,  City  of  Watertown,  309  Jefferson  Avenue,  S.W..  P.O.  Box  278,  Watertown, 


•935 

•941 
•935 


•933 
•937 
•933 
•934 


Minnesota  55388. 


=[ 


Minnesota.. 


Unincotporatod  Areas  of 
I     Wright  County. 


Butfato  Lake J  Enire 


•922 
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state 

CityAown/coonty 

Source  of  flooding 

Location 

fDepth  in  feet  above 

ground  'Elevation  in  feet 

(NGVO» 

Modified 

North  Fork  Ocm  River.... 

Aitt  upMream  o(  oanOuencs  with  Crow  n»*er — 
Just  caalMam  o(  OM  SMi  HtahNov  • 

••ts 

••40 

•914 
Nona 

•«M 
••40 

At   confliMnoe  ol   MapM  Craeh   in  Gvmt 
County. 

•914 

•933 

Maps  avaitat>le  for  inspection  at  ttie  County  Planning  and  Zoning  Office.  Courthouse  Annex,  Buffalo,  Minnesota 

Send  comcnents  to  The  Honorabte  Michelle  Bogenrief.  Chairman,  Wright  County  Board,  Wrigtit  County  Courthouse.  Buffalo.  Minnesota  55313. 


Mississippi- 


Unincorporated  Areas  of 
»«nds  County. 


Pearl  River ., 


About  7.71  miles  upstream  of  Okt  Byram  Road.. 

At  confluence  with  the  Pearl  River 

Just  downstream  of  Seven  Springs  Road.- 

At  confluence  with  Trahon  Creek 

Just  upstream  of  Terry  Road 

Just  upstream  of  Williamson  Road 

Just  downstieani  ol  Pinehaven  Drive 

Maps  avaitabis  lor  inspection  at  the  Hinds  County  Permit  and  Zoning  Ofice.  Jacfcsort,  Mississippi 

Send  comments  to  The  Honorable  Robert  Miller.  PresidenL  Hinds  County  Board  of  Supervisors,  P.O.  Box  686,  Jackson,  Mississippi  39205. 


Rhodes  Creek 

Trahon  Creek  Trftutary  1.. 
Straight  Fertce  Creek 


At  county  boundary.. 


•267 


•264 

•265 


Montana. 


Flathead  County. 
Unicorporated  Areas. 


Ashley  Creek. 


Approximately  1,500  teet  upstream  of  Ceme- 
tery Road. 
Approximately  100  feel  downstream  of  Airport 

Road. 
Approximately  150  feet  upstream  of  Airport 

Rowt. 
Approximately  500  feet  upstream  of  Airport 

Road. 
Approximately  1,500  feet  upstream  of  Begg 

Park  Drive. 
Approximately  3,000  feet  upstream  of  Begg 

Parti  Drtra. 
At  the  tootbiidga  approrimately   t.000  feet 

downstream  of  Sunnyside  Drive. 
Apprortmately  200  taet  upstream  of  S>innyside 

Drive. 
Approximately  3,000  feet  downstream  of  Foys 

Lake  Road. 
Approximately  1,100  feet  downstream  of  Foys 

Lake  Road. 
Approximately  50  feet  downstream  of  Foys 

Lake  Road. 


•2,922 
•2,923 
•2.923 
•2,923 
None 


None 

None 

•2,930 

•2,933 


Maps  are  available  for  review  at  the  Flathead  County  Regional  Devek>pment  Office,  Court  House  East  723  Fifth  Avenue  East,  Kalispell,  Montana. 
Send  comments  to  The  Honorable  Mary  E.  Adkins,  Chairperson,  Flathead  County  Board  of  Commissioners,  800  South  Main,  Kalispell,  Montana  59901. 


U  Ml 


•251 

•267 
•256 
•390 
•265 
•265 
•243 
•288 


'2,919 
•2,921 
•2,922 
'2,922 
•2.924 
'2.924 
•^925 
•2.927 
•2,928 
'2.929 
•2.933 


MontBnt  — . 

Cty  of  Kafispefl,  Flathead 

Ashley  Creek 

Approximately  1350  feet  downstream  of  Air- 
port Road. 

None 

•2,921 

County. 

Approximately  100  feet  downstream  of  Airport 

•2,922 

'2.921 

Road. 

Approximately  200  feet  upstream  of  Airport 

•2,923 

•2,922 

Road. 

-■ 

Approximately  50  feet  downstream  of  Begg 

•2,923 

'2,922 

' 

Park  Dnw. 
Approximately  SO  feet  upstream  of  Begg  Park 

Drive. 
Approximately  1,150  feet  upstream  of  Begg 

Park  Drive. 
Appnnimataly  2,500  feet  upstream  of  Begg 

Paffc  DrM^a. 

•2,923 
•2.923 
•2,923 

'2.924 
•2.924 
•?.f»4 

* 

Approximately  250  feet  northeast  of  the  inter- 
sedton  of  Fifth  ^Mnua  West  and  Surwiyside 
Drive. 

Approximaieiy  250  feet  southeast  of  the  inter- 
section of  Fifth  Avenue  West  and  Sunrtyside 

Approximately  1,500  fAet  downstream  of  Sun- 

Nons 
raono 
None 

•2,925 
•2,925 
'2,925 

nyside  Drive. 

Approximately  5,000  leet  downstream  of  Foys 
UtoftoaA 

nono 

•2,928 

.-^ 

LakeRoad. 

•2JW 

*2,S30 

Mapsavailat 
Send  comriN 


MapsavailabI 
Send  commei 
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Proposed  Modified  Base  (100-year)  Flood  Elevation— Continued 


Stale 


City/town/county 


Sourca  o(  floodbiQ 


Location 


fOapm  m  taet  abov* 

graund  'Elevation  in  <««f 

(NOVO) 


Eidstng 


Maps  are  availaUe  for  review  at  the  Qty  a(  KalispeN.  Building  Department.  246  Third  Avenue  Eacl.  KalispeH.  Montana. 
Send  commentt  to  The  Honoral)le  Douglas  D.  Rauthe.  Mayor,  Ctty  o»  KaKspel.  P.O.  1997,  Kalispell,  Montana  59903-1997. 


New  Jersey.. 


HopoweM.  Township, 
Cumberland  County. 


Cohansey  River 


At  Parry  Blew  Road  extended.. 


At  upstreem  corporate  imits  (localad  approd- 
meteiy  0.5  mNe  norlheeat  o(  imarsedion  ol 
Gilmore  Road  ft  Dutch  Neck  Road). 

Maps  availaWe  lor  inspection  at  the  Hopewel  Township  Building,  590  Shitoh  Plie,  Bridgeton.  New  Jersey. 

Send  cortwnents  to  The  Honorable  Leroy  Broofcs,  Mayor  at  the  Township  of  Hopewel,  Cumberland  County.  590  Shioh  Pike.  Brtdgeton,  New  Jereey  08302. 


•9 


New  Mexico  .. 


Sunland  Park,  Qty,  Dona 
Ana  County. 


Unnamed  Pond.. 


Area  located  between  State  Route  273  and 
the  Rio  Grande  River  (in  the  Anapra  subdM- 
sion). 

Maps  available  lor  inspection  at  the  County  Courthouse,  180  West  Amador.  Las  Cruces,  New  Mexico. 

Send  comments  to  Ms.  Sandra  Peticolas,  Doha  Ana  County  Manager,  180  West  Amwlor,  Las  Cruoes,  New  Mexk»  88001. 


•3.730 


New  York».__ 


Big  Flats,  town,  Chemung 
County. 


Owen  HoNow  Creek  dKrarslon 
Channel 


Approximately  1,450  feet  upstream  ol  oonflu- 

nce  with  Gardner  Creek. 
Approximately  1,950  leet  upstream  ol  Stale 

Route  17. 

Confkjence  with  Gardner  Creek „ 

Approximately    1,550    feel    downstream    of 

Chestnut  StreeL 
Approximataly  1,650  taet  upstreem  of  oonfk>- 

ence  «nth  Chemung  Rivar. 

At  State  Route  17 

Maps  available  ter  inspectton  at  the  OfHce  of  the  BuMng  Inspector.  Town  HaR,  476  Maple  Street  Big  Flats.  New  York. 

Send  comments  to  Mr.  J.  CliJford  Schafar,  Supervisor  of  the  Town  ol  Big  nets.  Chemung  County.  Town  HaR.  476  Maple  Street.  PX).  Box  449,  Big  Flats,  New  York 
14814. 


Owen  Hoflow  Creek.. 
Gardner  Creek. 


•884 

•883 

•905 

•904 

•880 

•922 

•898 

•921 

•891 

•692 

•897 

•898 

New  York. 

Hurley,  Town.  Ulster           Englishmans  Creek 

Approximately  0.5  mle  downstream  of  County 

None 

•166 

County.     - 

Route  29A. 

At  the  oonfkienoe  of  Trtwtartes  7  «  2 

Nona 

•202 

Tributary  2 

At  the  confkience  with  Englishmans  Creek  -..     . 

Nons 

•202 

' 

Non§ 

•618 

f  . 

of  Tributary  2A. 

Tit)ut«y3„    _     _„    

At  the  confhienoe  wHh  Engliahmans  Creek... 

fci — 
nonv 

•194 

• 

None 

•356 

* 

Tributary  6 

At  the  confluence  with  Englishmans  Crsek 

Nonv 

•173 

Approximataly  1.7  mtea  t^wlreem  of  oonNu- 

NOfW 

•667 

ertoe  with  Engliihmans  Creek. 

Tributary  2A 

Non9 

•549 

Approximately  1.710  feet  upetream  of  oonfhi- 

None 

•604 

ence  with  Tributary  2. 

Tributary  7 ■ 

At  the  confluence  with  Engliahmans  Creak  _     .. 

nonv 

•202 

■ 

nons 

•631 

- 

fluerxse  with  Engkshmans  Creek. 

At  the  confkience  with  EngHshmans  Creek 

•166 

Nont 

•423 

Route  26A. 

, 

Tributary  8 

Non« 

'2S6 

Approximately  1.6  mies  upstream  of  oonlht- 

r4onc 

•556 

erwe  with  Preymakar  Drook. 

• 

Stony  Creek 

At  the  downstream  corporate  imits 

Approximately  0.6  mile  upstream  of  ttte  confkt- 

NOTM 

*484 

won* 

•562 

enoe  with  Tributary  10. 

, 

Tributary  10 .„    _    „ 

At  the  confhienoe  with  Stony  Creek 

Nons 

•553 

Approximately  1.2  miles  upstream  of  confki- 

Nonv 

•636 

ence  with  Stony  Creek. 

Tributary  11 

Approximately    1.3    miles    down    stream    of 
County  Route  8A. 

NofW 

•592 

Approximately  0.3  mae  upstream  of  County 

•656 

Route  6A. 

Maps  available  for  inspection  at  the  Hurley  Town  HaN.  637  Lucas  Avenue,  Hurley.  New  York. 

Send  comments  to  Mr.  Alked  DCaprio.  Supendaor  of  the  Town  of  Hurley.  Ulstsr  County.  P.O.  Box  569.  Hurley,  New  York  1244a 


New  York... 


Manlua,  Town  Onondaga 
County 


Limestone  Creek.. 


Butternut  Creek.. 


Approximately  .5  mile  upBlieam  of  State  Route 

115. 

Just  downstream  of  State  Route  53 

At  confluence  with  Unteslorw  O^ek 

Approximately  250  feet  dowrwtream  of  Meyers 

Road. 


•396 

•403 
•399 


•399 

•404 
•400 
•400 


UMI 


2880 


Federal  Register  /  Vol.  57,  No.  16  /  Friday.  January  2i.  1992  /  Proposed  Rules 


Proposed  Modified  Base  (100-year)  Flood  Elevation— Continued 

State 

City /town/coon  ty 

Source  of  flooding 

Locatior< 

#Depth  in  feet  above 

ground  'Elevation  in  teet 

(NGVD) 

Existing 

Modified 

' 

Chittenanoo  Creek    

Approximately  100  feet  downstream  of  down- 
stream corporate  limits. 
At  downstream  corporate  limits... 

Mono 
None 

•393 

•392 

Maps  avaitaM  for  inspection  at  the  Planning  and  Zoning  Department.  Town  Halt  of  Manlius,  301  Brooklea  Drive.  Fayetteville,  t^ew  York 

Send  comments  to  Mr.  Richard  Lowenberg,  Supervisor  of  the  Town  of  Manlius,  Onondaga  County,  301  Brooklea  Drive,  Fayetteville,  New  Yor*  13066. 


North  Carolina . 


City  of  Graham. 
Alamance  County. 


Big  Alamance  Creek.. 


About  3,650  feet  downstream  of  State  Highway 
87. 

Just  upstream  of  State  Highway  2,309 

Maps  available  for  inspection  at  the  City  Hall.  Planning  Department,  201  South  Main  Street,  Graham,  North  Carolina. 

Send  comments  to  The  Honorable  Troy  Woodard.  Mayor,  City  of  Graham,  201  South  Main  Street,  Graham,  North  Carolina  27253. 


•484 
•495 


•485 
•495 


North  Carolina . 


Roanoke  River . 


About  1,800  feet  downstream  of  Interstate  95.. 


City  of  Roanoke  Rapids, 
HaNfax  County. 

Just  downstream  of  dam 

Maps  available  for  inspection  at  ttie  City  of  Roanoke  Rapids  Planning  Department,  Roanoke  Rapids.  North  Carolina. 

Send  comments  to  The  Honorable  Uoyd  Andrews.  Mayor.  City  of  Roanoke  Rapids.  P.O.  Box  38,  Roanoke  Rapids,  North  Carolina  27870. 


•57 
•64 


•58 
•67 


North  Carolina . 


Unincorporated  Areas  of 
Wlkes  County. 


Yadkin  Rrver.. 


About  2,000  feet  upstream  of  State  Road  115. 


About  1.05  miles  upstream  of  Wllkesboro  Bou- 
levard. 
About  950  feet  upstream  of  State  Road  1143.... 

Maps  available  for  inspection  at  tt>e  County  Administrative  Building.  County  Planners  Office.  Wllkestx)ro,  North  Carolina. 

Send  comments  to  The  Honorable  Cecil  Wood,  County  Manager.  1 10  North  Street  Wllkesboro.  North  Carolina  28697. 


•961 
•964 
•983 


•961 
•966 

•979 


Oklahoma.. 


Bartlesville  (City)  (Osage 
and  Washington 
Counties).. 


Rice  Creek.. 


Approximately  0.6  mHe  upstream  of  U.S.  High- 
way 75  (Washington  Boulevard). 

Approximately  0.7  mile  upstream  of  Madison 
Boulevard. 


•707 


•752 


•706 


•753 


■  Maps  availat>le  for  Inspection  at  the  City  Administration  Building.  6th  and  Dewey.  Bartlesville,  Oklahoma 
Send  comments  to  Mr.  Robert  E.  Metzlnger.  Manager  of  the  City  of  Bartlesville.  Osage  and  Washington  Counties.  P.O.  Box  699,  Bartlesville,  Oklahoma  74005. 


Oklahoma 


Oklahoma  City.  City . 


•1,090 


West  Branch  Hanison  Creek 
Tributary  2 
Canadian.  Cleveland. 
Oklahoma.  McClaln, 
and  Pottawatomie 
Counties. 

Maps  available  for  inspectk>n  at  the  City  Hall.  200  Nortti  Walker.  Oklahoma  City.  Oklahoma. 

Send  comments  to  The  Honorable  Ronak)  J.  Norick.  Mayor  of  the  City  of  Oklahoma  City.  Canadian.  Cleveland.  Oklahoma.  McClaIn,  and  Pottawatomie  Counties, 
200  North  Walker.  Oklahoma  City.  Oklahoma  73102. 


Approximately   1.650   feet  upstream  of  Tall 

Trees  Way. 
Approximately  275  feet  downstream  of  Two 

Bridge  Drive. 


None 


•1.103 


1.089 


Oklahoma.. 


Washington  County 
(Unincorporated  Areas). 


Rice  Creek.. 


•744 


Approximately  0.6  mHe  upstream  of  US  Route 

75. 
Approximately  50  feet  downstream  of  the  most 
upstream  corporate  limits. 

Maps  available  for  inspection  at  the  Washington  County  Courthouse,  420  South  Johnstone,  Room  108.  Bartlesville,  Oklahoma. 
Send  comments  to  Ms.  Joanne  Bennett,  Chainwoman  of  the  Washington  County,  Board  of  Commissioners.  205  E.  Bulklogger  Road,  Dewey,  Oklahoma  74029. 


•706 


•707 


•745 


Pennsylvania.. 


Greene,  Township. 
Franklin  County. 


Conococheague  Creek . 


•835 


At  the  upstream  side  of  Mount  Pleasant  Road 

(L  R.  28019). 
Approximately  150  feet  dowrtstream  of  Black 

Gap  Road  (State  Route  997). 

Maps  available  for  inspection  at  ttie  Township  Buikling,  1 145  Garver  Lane,  Scotland,  Pennsytvania. 

Send  comments  to  Mr.  Richard  P.  Kramer.  Chairman  of  the  Township  of  Greene  Board  of  Supervisors.  Franklin  County.  P.O.  Box  215.  Scotland.  Pennsylvania 
17254. 


•772 


Pennsylvania Monroe.  Borough. 

Bradford  County. 


•749 


None 


Towanda  Creek Approximately  .60  mile  downstream  of  U.S. 

Route  220  (Bridge  Street). 
Approximately  1.225  feet  upstream  of  the  up- 
stream corporate  limits. 
Maps  available  for  inspection  at  the  Borough  HaH.  Church  Street.  Monroeton.  Pennsylvania. 
Send  comments  to  Mr.  William  S.  Shaw.  President  of  the  Borough  of  Monroe  Council,  Bradford  County,  P.O.  Box  193,  IMonroeton,  Pennsylvania  18832. 


I 


•774 


•834 


•753 
•787 


South  Carolina. 


MauUin  (Gty)  Greenville 
County. 


Glkler  Creek  Tributary  No.  3A. 


Glkler  Creek . 


Approximately  1,400  feet  upstream  of  Com 
Road. 

Approximately  200  feet  upstream  of  Interstate 
Route  385  (northbound). 

Approximately  200  feet  downstream  of  Inter- 
state Route  385. 


None 
None 
None 


•838 
•890 
•805 
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Proposed  MooinED  Base  (100-year)  Flood  Elevation— Continued 


state 

City/town/county 

Source  of  flooding 

Location 

#Oepth  in  feet  aUova 

ground  'Elevation  in  laal 

(NQVO) 

ExntmQ 

liiiiBliBii 

MOORISQ 

• 

- 

Gilder  Creek  Trtxjtaiy  Na  3 

Approximately  800  feel  upstream  o(  Interstale 

Route  365. 
From  a  point  approximately  200  feet  upstream 

Of  the  confluence  of  Gilder  Creek  Trtxitary 

No.  2. 
To  a  point  approximately  900  feet  dioionatraani 

of  OM  Mill  Road. 
At  the  confluence  with  GiWer  Creek. —    „.     . 
To  a  point  approximately  300  feet  downstream 

of  the  confluence  with  Gikter  Creek  Trtxitary 

3A 

NofM 
Norm 

nonv 

Harm 
None 

•810 
•820 

•824 

•820 
•828 

Maps  available  for  inspection  at  the  City  of  Maukfin  Town  Had,  5  East  Butler  Street  MauMin,  South  Carolina. 

Send  comments  to  The  Honorat)le  Patricia  Carlson,  Qty  Administrator,  City  of  MauMin,  Greenville  County,  P.O.  Box  249,  Maukfirt,  South  Carolina  29662. 


Tennessee 

City  of  Lenoir  City, 
Loudon  County. 

Tennessee  River 

At>out  1.1  miles  downstream  of  confluence  of 

Town  Creek. 

Just  downstream  of  Fort  Loudon  0am 

About  0.6  mile  upstream  of  Fort  Loudon  Dam— 

At  mouth ._. 

About  0.5  mile  upstream  of  U.S.  Route  95 

At  mouth 

nonv 

None 
None 
Nona 

•780 
•778 
•778 
Nona 

•750 

t 
Muddy  Creek 

•760 
•815 
•760 

Town  Creek 

.  ^760 
•750 

■ 

Just  downstream  of  IMcGhee  Boulevafd 

Just  upstream  of  McGhee  Boulevard -. 

•777 
•782 

About  800  feet  upstream  of  Shaw  Feny  Road .... 

•864 

Maps  available  for  Inspection  at  the  City  Hall.  600  East  Broadway,  Lenoir  City,  Tennessee. 

Send  comments  to  The  Honorable  Don  Lane,  Mayor,  City  of  Lenoir  City,  600  East  Broadway,  Lenoir  City,  Tennessee  37771. 


Tennessee . 


Tennessee  River.. 


At  county  boundary.. 


Muddy  Crook.. 


Uftincorporated  Areas  of 
Loudon  County. 

Just  downstream  of  Fort  Loudon  Dam 

Just  upstream  of  Fort  Loudon  Dam 

At  mouth 

Atxxit  3,000  feet  downstream  of  Lakeview 
Road. 

At  mouth ~ _ 

About  420  feet  upstream  of  River  Road 

At  mouth 

Just  downstream  of  Fort  Loudon  0am 

Just  upstream  of  Fort  Loudon  Dam — .. 

Maps  available  for  inspection  at  the  County  Courthouse,  Loudon,  Tennessee. 

Send  comments  to  The  Honorable  George  Miller,  County  Executive,  Loudon  County,  P.O.  Box  246,  Loudon,  Tennessee  37774. 


Sweetwater  Creek 

Little  Tennessee  River.. 


•748 


•74» 


•761 

•780 

•815 

•815 

•761 

•760 

•761 

•761 

•751 

•750 

•751 

•751 

•780 

•759 

•780 

•759 

•815 

•81 S 

Tennessee. 


Leadvale  Creek.. 


Town  of  White  Pine, 
Jefferson  County. 

Just  downstream  of  Main  Street 
At  mouth. 

About  480  feet  upstream  of  Sheila  Straet. 
Maps  available  for  ir)spectk)n  at  the  Town  HaN,  1824  Maple  Street,  White  Pine,  Tennessee. 
Send  comments  to  The  Honorable  Stanley  Wikler,  Mayor,  Town  of  White  Pine,  1824  Maple  Street.  P.O.  Box  66.  White  Pine,  Tennessee  37890. 


Leadvale  Creek  Triixjtary.. 


•1,084 

•1,131 
•1,112 
•1,112 


Texas.. 


Bartonville  (Town) 
Denton  County. 


Whites  Branch.. 


At  upstream  corporate  Nmita .. 

Stream  WB-1 At  downstream  corporate  limits ~. 

3,250'  upstream  of  Jetter  Road 

Maps  available' lor  Inspection  at  the  Town  Hall,  1941  East  Jeter  Road,  Bartonville,  Texas  76226. 

Send  comments  to  The  Honorable  Tom  Ott,  Mayor  of  the  City  of  Bartonville,  Denton  County.-1941  East  Jeter  Road,  Bartonville,  Texas  76226. 


At  downstream  corporate  limits.. 


None 


•607 

•637 
•614 
•886 


Texas.. 


Brazos  River.. 


Pato  Pinto  County. 
Unincorporated  Areas. 

Approximately  2.7  miles  upstream  of 
stream  county  boundary. 

Maps  available  for  inspection  at  the  Publk:  Works  Department  across  from  Courthouse,  Pato  Pinto.  Texas. 

Send  comments  to  The  HorKxabie  Harokj  Couch,  Pato  Pinto  County  Judge,  P.O.  Box  190,  Pato  Pinto.  Texas  76072. 


At  downstream  county  kxiundary.. 


dowfv 


None 


•768 
•773 


U.S.  Virgin  Islands.. 


Mand  of  St  Thomas. 


Turpentine  Run . 


At  confluence  with  Mangrove  Ugoon 

Approximately  0.6  mile  upstream  of  Bovoni 
Road  (State  Route  30). 


•6 

None 


•6 

•37 


UMI 
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Proposed  Modified  Base  (100-year)  Flood  Elevation— Continued 

State 

Oty /town/county 

Source  of  flooding 

Location          ^ 

#Deptti  in  fe«t  above 

ground  'Elevation  in  feet 

(NGVD) 

Existing 

McxSified 

Maps  availatjie  (of  inspection  at  the  Department  of  Planning  and  Natural  Resources.  Nisky  Center,  Suite  231,  «45A  Estate  Nisky.  St.  Thomas,  Virgin  Islands. 
Send  comments  to  The  Honorable  Alexander  Farrelly,  Governor  of  the  U.S.  Virgin  Islands,  Office  of  the  Governor.  Government  Office.  Konges  Gade  21-22,  St , 
Thomas.  Virgin  Islands  00802. 


Virginia 


Broadway.  Town. 
Rockingham  County. 


Linville  Creek.. 


Approximately  500  feet  downstream  of  the  Lee 

Street  Bhdge. 
At  State  Route  1415 

It^taps  available  for  inspection  at  the  Town  Hall,  1 16  Broadway  Avenue.  Broadway,  Virginia. 

Send  comments  to  Mr.  Charles  L.  Lohr.  Broadway  Town  Manager,  Rockingham  County,  P.O.  Box  156,  Broadway,  Virginia  22815. 


•1.033 
•1,051 


•1,034 
•1,048 


Virgwiia.. 


Chesterfield  County 
(Unincorporated  Areas). 


Redwater  Creek. 


At  CSX  Transportation  rail  spur.. 


Approximately  775'  downstream  of  Osborne 
Road. 


•50 


•58 


•49 
•59 


Maps  available  for  inspection  at  the  Chesterfield  County  Environrr\ental  Engineering  Department. 

Send  comments  to  Mr,  Maurice  B.  Sullivan.  Chairman  of  the  Chesterfield  County  Board  of  Supervisors,  P.O.  Box  40,  Chesterfiekl,  Virginia  23832. 


Virginia.. 


Elkton  (Town) 
Rockingham  County. 


Elk  Run . 


South  Fork  Shenandoah  River. 


Approximately  0.5  mile  upstream  of  U.S.  Route 

340. 
Approximately  100'  downstream  of  U.S.  Route 

33. 
Approximately    100'    upstream   of   corporate 
limits.  I- 

Maps  available  for  inspection  at  the  Town  Hall.  173  West  Spotswood  Avenue.  Elkton.  Virginia. 
Send  comments  to  The  Honorable  Charles  E  Dean,  Mayor  of  the  Town  of  Elkton,  Rockingham  County,  115  North  Stuart  Avenue,  Elkton.  Virginia  22827. 


Approximately  680'  downstream  of  Fifth  Street. 


•957 

•1.003 

None 

fMone 


•956 

•1.005 

•952 

•961 


Virginia 


Rockingham  County 
(Unincorporated  Areas). 


Elk  Run . 


Linville  Creek.. 


West  Swift  Run . 


Approximately   200  feet  upstream  of  Stuart 

Avenue. 

At  the  confluence  of  Wolf  Run 

Approximately  500  feet  downstream  of  State 

Route  1415. 
Approximately  95  feet  upstream  of  State  Route 

1415. 

At  confluence  with  Elk  Run 

Approximately  70  feet  upstream  of  confluence 

with  Elk  Run. 

At  confluence  with  Elk  Run 

Approximately  15  feet  upstream  of  confkience 

with  Elk  Run. 

Maps  available  for  inspection  at  the  Rockingham  County  Administration  BuikJing.  P.O.  Box  1252.  Harrisonburg.  Virginia. 
Send  comments  to  Mr  William  G.  O'Brien.  Rockingham  County  Chief  Executive.  Rockingham  County  Administration  BuikJing,  P.O.  Box  1252, 
22801. 


Wolf  Run.. 


•980 


•981 


•1,095 
•1,049 

•1,094 
•1.048 

•1.052 

•1.051 

•1.069 
•1.069 

•1.068 
•1,068 

•1.093 
•1.093 

•1.094 
•1.094 

Harrisonburg,  Virginia 

Washington.. 


Just  upstream  of  44th  Avenue  West . 


City  of  Lynnwood. 
Siwhomish  County. 

Just  upstream  of  Interstate  5.. 

Approximately  50  feet  downstream  of  196th 

Street  Southwest. 
Approximately  1.000  feet'  upstream  of  196th 
Street  Southwest. 
Maps  are  available  for  review  at  the  Public  Works  Department.  19100  44th  Avenue  West.  Lynnwood,  Washington. 
Send  comrrients  to  The  Honorable  M.  J.  Hrdlicka.  Mayor,  City  of  Lynnwood,  19100  44th  Avenue  West,  Lynnwood,  Washington  98046-5008. 


None 

None 
None 

None 


West  Virginia. 


Lewis  County. 
Unincorporated  Areas. 


West  Fork  River.. 


Polk  Creek.. 


Approximately  1.5  miles  downstream  of  Light- 
bum  Road. 

Approximately  .9  mile  upstream  of  U.S.  Route 
79. 

Approximately    330    feet    upstream    of    U.S. 
Routes  33  &  19. 

Approximately  1,000  feet  upstream  of  Kuntz 
Avenue. 

Maps  available  Icjr  inspection  at  the  Lewis  County  Courthouse,  Weston,  West  Virginia. 
Send  comments  to  Mr.  Richard  L.  Bonnett.  President  of  the  Lewis  County  Commission,  P.O.  Box  510.  Weston.  West  Virginia  26454. 


None 
None 
None 
None 


•326 

•333 
•336 

•343 


•996 
•1.021 
'1.018 
'1.022 


West  Virginia.. 


Ohio  County 
(Unicofloorated  Areas). 


Wheeling  Creek.. 


Little  Wheeling  Creek. 


Downstream  City  of  Wheeling  corporate.. 


Upstream  City  of  Wfieeling  corporate  limits 

Downstream  at  the  City  of  Wheeling  corporate 

limits. 
Upstream  at  the  Town  of  Triadelphia  corporate 

limits. 


•693 

•699 
•None 

•Itone 


•684 

•691 
•702 

•708 
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Proposed  Mooired  Base  (100-year)  Flood  Elevation— Continued 


State 


Qty/town/county 


Source  ol  floodbig 


Middle  \KmeeHng  Creek _ Donmstream  at  the  Towm  oH  TrixMpNa  ooipo- 

rate  Nfnits. 
Approximetety  000'.. 

Maps  availat)le  tar  irapection  at  the  County  Courttwuse.  1500  Q)af*ne  StreeL  Wheeling,  West  Virginia. 
Send  conwnents  to  Ut.  SaiTwel  Anthony,  President  of  the  Ohio  County  Commission,  1500  Ch^)Bne  Street  Wheeling.  Weal  Migln  26003. 


Location 


f  Dipyjn  teet  abo^a 

QTOund  *Ei0Wtaft  in  ImI 

(NQVOI 


EaMng 


•71S 
•756 


West  Virginia.. 


Wheeling,  City.  Ohio  and 
Marshall  Counties. 


Wheeing  Creek 

Little  Wheeling  Creek.. 


*660 


Approximately  2.0  miles  upstream  of  conflw- 
erKe  with  Ohio  River. 

Confkience  with  Wtwoling  Creek 

Approximatety  530  feet  upstream  ol  ShHng 
StreeL 

Maps  available  for  inspection  at  the  Department  o(  Oevek)pment  Services,  1500  Chaplin  Sfreet,  Wheeing,  West  Virginia. 
Send  comments  to  The  Honorable  Tom  Ballerd,  Mayor  of  the  City  of  Wheeing,  Ohio  and  Marshall  Counties.  1500  Ch^m  Street  Wheeing,  Weal  Vir^nia  26003. 


•685 
•661 


•666 
•676 


West  Virginia.. 


Weston,  City,  Le«vis 
County. 


West  Fork  River „ 


Approximately  0.70  mOe  downstream  of  CSX  '1,016  •1^)12 

Transportation. 
Approximatety  600  feet  upstream  of  Coxtown  ^1,022  *1,016 

Foolt)rldge. 

Polk  Creek At  oonfhience  with  West  Fork  River _ '1,017  '1,013 

Approximately  500  feet  downstream  of  Ktmtz  '1,020  '1,019 

Avenue. 

Stone  Coal  Creek At  confkience  with  West  Fork  River *1,016  *  1,014 

Approximately    020    feet    upstream    of   CSX  •1,019  '1,014 

Transportation. 

Maps  available  for  Inspection  at  the  City  Building.  102  west  Second  Street  Weston,  West  Virginia. 
Send  comments  to  The  Honorable  John  M.  Rohrbough,  Mayor  of  the  Qty  of  Weston,  Lewis  County.  102  West  Second  Street  Weeloa  West  Virginia  26452. 


Wisconsin.... 


CHy  of  EvansvHte,  Rock 
County. 


Allen  Creek.. 


About  0.66  mie  downstream  of  Chicago  and 
^kxthwestem  Railroad. 

Just  upstream  of  East  Main  Street 

Juat  downstream  of  Lake  Leota  Dam. 

Just  upstream  of  Lake  Leota  Dam.. 

Maps  avatable  for  mapection  at  the  City  HaX.  31  South  Madbon  Street  EvanavfHe.  Wisconsin. 

Send  comments  to  "Hw  Honorable  Christopher  A  Eager.  Mayor,  Qty  of  EvansvMe,  City  Hal,  31  SouV)  Madnon  Street  EvwiavMa,  WIsoonaIn 


•661 

'990 

•903 
•909 

53536. 


•660 

•697 
•902 
•909 


Uninoorporated  Areas  of 
Sheboygan  County. 

About  700  feet  downstream  of  Chicago  and 
North  Western  railroad. 

•589 

•566 

Just  downstreem  of  JohnsonvWe  Dam 

•771 

•764 

Juat  upeiream  of  JohnsonvUe  Dam — 

•777 

•770 

At  upstream  county  boundary 

•647 

•»«s 

North     Brand)     MHwaukae 

At  downstream  county  boundary 

•606 

•607 

River. 

Juat  downstream  of  QooaevMe  Dam 

•621 

•617 

Batavia  Creek.._ 

At  mouth 

•613 
•615 

•612 

- 

About  950  feel  downstream  of  County  Highway 

SS. 
At  mouth _..  

•61S 

' 

- 

Sihrer  Creek 

•809 
•609 

•808 

About  2.050  feet  downstream  of  Camp  Awma 

•809 

Road. 

At  mouth 

•677 

•675 

' 

About  3.600  feet  upstream  of  County  llghwwy 

•677 

•en 

PF 

Maps  available  for  inspection  at  the  Planning  Department  615  North  6th  Street  Sheboygan,  Wisconsin. 

Send  comments  to  The  ftonorsMe  Mark  J.  Lekler,  Planning  Director,  Sheboygan  County,  615  North  6th  Street  Sheboygan,  W»consin  53061. 


CM.  "Bud"  Schauerte. 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  92-1407  Filed  1-23-82;  8:45  am] 

BILLlNa  CODE  •714-03-11 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docktt  Na  92-4.  RM-78aO] 

Radio  Broadcasting  Services; 
Greenacres,  CA 

agency:  Federal  Communications 
Commission. 

achon:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  for  nile  making 
filed  on  behalf  of  Double  D  Broadcasting 
Company,  licensee  of  Station 
KRAB(FM),  Channel  292A,  Greenacres. 
Califonua,  seeking  the  substitution  of 
Channel  291B1  for  Channel  292A  and 
modification  of  its  license  accordingly  to 
specify  operation  on  the  higher  powered 
channel.  Petitioner's  modification 
proposal  complies  with  the  provisions  of 
§  1.420(g)  of  the  Commission's  Rules. 
Therefore,  we  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
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Channel  291B1  at  Greenacres  or  require 
the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel.  Coordinates  for  proposed 
Channel  291B1  at  Greenacres  are  35-29- 
02  and  118-44-12. 

DATES:  Commentslpust  be  filed  on  or 
before  March  9. 199'2,  and  reply 
comments  on  or  before  March  24. 1992. 

addresses:  Secretary.  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC,  interested 
parties  should  serve  the  petitioner's 
counsel,  as  follows:  Howard  M. 
Liberman  and  Peter  H.  Doyle,  Esqs.. 
Arter  &  Hadden.  1801  K  Street  NW.. 
suite  400K.  Washington.  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPtEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-4.  adopted  January  8, 1992,  and 
released  January  21, 1992.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  St.. 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments, 
see  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  I 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  92-1819  Filed  l-2»-92:  B:45  am| 
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47  CFR  Part  73 

[  MM  Docket  No.  92-3,  RM-7874r 

Radio  Broadcasting  Services; 
Prineville,  OR 

agency:  Federal  Communications     ' 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Danjon,  Inc., 
seeking  the  allotment  of  Channel  284A 
to  Prineville,  Oregon,  as  the 
community's  first  local  FM  service. 
Channel  284A  can  be  allotted  to 
Prineville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.3  kilometers  (7.6  miles) 
southeast  to  avoid  short-spacings  to 
Stations  KMCQ.  Channel  238C,  The 
Dalles,  Oregon,  and  KLCX,  Channel 
284C,  Florence.  Oregon,  at  coordinates 
North  Latitude  44-15-20  and  West 
Longitude  120-42-26. 
DATES:  Comments  must  be  filed  on  or 
before  March  9, 1992,  and  reply 
comments  on  or  before  March  24, 1992. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Sheldon  M.  Binstock,  Esq., 
1140  Connecticut  Avenue,  NW.,  suite 
703,  Washington,  DC  20036  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT. 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No 
92-3,  adopted  January  8. 1992,  and 
released  January  21, 1992.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street. 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  92-1818  Filed  1-23-92;  8:45  am) 

BILLING  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  92-5,  RM-7878] 

Radio  Broadcasting  Services;  Oak 
Creeic,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  KFMU,  L.P,  licensee  of 
Station  KFMU(FM),  Channel  280A,  Oak 
Creek,  Colorado,  seeking  the 
substitution  of  Channel  281 C3  for 
Channel  280A  and  modification  of  its 
license  accordingly  to  specify  operation 
on  the  higher  powered  channel. 
Petitioner's  modification  proposal 
complies  with  the  provisions  of 
§  1.420(g)  of  the  Commission's  Rules. 
Therefore,  we  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  281 C3  at  Oak  Creek  or  require 
the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent* 
class  channel.  Coordinates  for  Channel 
281C3  at  Oak  Creek  are  40-15-20  and 
106-57-21. 

DATES:  Comments  must  be  filed  on  or 
before  March  9, 1992,  and  reply  ^ 
comments  on  or  before  March  24, 1992. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington  DC  20554.  In  addition  to 
filing  comments  with  the  FCC,  interested 
parties  should  serve  the  petitioner's 
counsel,  as  follows:  William  D. 
Freedman,  Esq.,  Gurman,  Kurtis,  Blask  & 
Freedman,  1400— 16lh  Street,  NW.,  suite 
500,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No 
92-5,  adopted  January  8, 1992,  and 
released  January  21, 1992.  The  full  lext- 
of  this  Commission  decision  is  available 
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for  inspection  and  copjring  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  St.. 
NW,  Washington,  DC  20038. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
not  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  l.l204(b]  for  rules  governing 
permissible  ex  parte  contacts 

For  information  regarding  proper  flling 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[PR  Doc.  92-1817  Filed  1-23-92;  8:45  am] 

BlUma  COOE  S712-0MI 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  390  and  392 

[FHWA  Dodtet  No.  MC-90-14] 

RIN  2125-AC69 

Radar  Detectors  in  Commercial  Motor 
Veiiicies 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments 

summary:  The  FHWA  proposes  to  ban 
radar  detectors  from  all  commercial 
motor  vehicles  (CMVs)  as  defmed  in  the 
Federal  Motor  Carrier  Safety 
Regulations  in  49  CFR  part  390.  This 
proposal  fulfills  the  Congressional 
mandate  in  section  342  of  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 
1992  (Pub.  L  102-143)  and  responds  to  a 
petition  filed  jointly  on  July  18, 1990,  by 
the  Insurance  Institute  for  Highway 
Safety  and  seven  other  organizations. 
DATES:  Comments  must  be  received  on 
or  before  May  26, 1992. 


:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC-90- 
14.  Room  4232.  HCG-10.  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street,  SW.,*^ 
Washington,  DC  20590.  All  answers  to 
questions  should  refer  to  the  appropriate 
question  number  and  all  comments  on 
specific  provisions  should  refer  to  the 
appropriate  section  and  paragraph 
number.  Commenters  may,  in  addition 
to  submitting  "hard  copies"  of  their 
comments,  submit  a  floppy  disk  in 
standard  or  high  density  formats 
containing  data  compatible  with  either 
WordPerfect  or  WordStar  for  IBM 
systems;  or  with  Microsoft  Word  or 
WordPerfect  for  Apple  Macintosh 
systems.  Commenters  should  clearly 
label  submitted  disk  with  the  software 
format  used  (e.g.,  WordPerfect  5.0  [IBM] 
or  Microsoft  Word  4.0  [Mac]).  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t,  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT 
The  FHWA  has  established  a  special 
telephone  number  to  receive  inquiries 
regarding  this  NPRM.  the  number  is  202- 
366-6816.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t,  Monday  through  Friday, 
except  legal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  rulemaking  responds  to  Public 
Law  102-143  (signed  October  28, 1991) 
which  states  at  section  342: 

The  Secretary  of  Transportation  shall 
publish  by  January  15, 1992,  a  notice  of 
proposed  rulemaking  with  regard  to 
amending  the  Federal  Motor  Carrier  Safety 
Regulations  to  prohibit  the  use  of  radar 
detectors  in  operating  commercial  motor 
vehicles.  Such  notice  shall  solicit  testimony 
regarding  the  safety,  economic,  and 
operational  aspects  of  prohibiting  radar 
detectors  in  commercial  operations. 

This  NPRM  also  responds  to  a  July  18, 
1990,  p«tition  jointly  filed  by  the 
following  organizations: 

(1)  Advocates  for  Highway  and  Auto 
Safety, 

(2)  American  Automobile  Association, 

(3)  American  Trucking  Associations, 

(4)  Insurance  Institute  for  Highway 
Safety, 

(5)  International  Association  of  Chiefs 
of  Police, 

(6)  National  Association  of  Governors' 
Highway  Safety  Representatives, 

(7)  National  Safety  Council,  and 

(8)  Public  Citizen. 

The  petition,  reproduced  as  an 
appendix  to  the  preamble,  claims  that 


radar  detector  use  correlates  with 
speeding:  that  drivers  of  tractor/ 
semitrailers  use  radar  detectors  more 
frequently  than  drivers  of  any  other 
vehicle  types;  and  that  tractor/ 
semitrailers  with  radar  detectors  are 
two  to  three  times  more  prone  to  be 
speeding  than  those  without.  The 
petitioners  assert  that  the  principal  use 
of  radar  detectors  is  to  evade  law 
enforcement  and,  because  technology 
now  exists  for  enforcement  officials  to 
detect  radar  detectors,  request  a  ban  on 
radar  detectors  in  commercial  motor 
vehicles  regulated  by  the  FHWA. 
Supporting  information  accompanied  the 
petition  and  is  available  for  public 
inspection  in  the  docket  at  the  above 
address. 

In  acting  on  the  Congressional 
mandate,  the  FHWA  acknowledges  that 
traffic  engineering  experts,  various 
sectors  of  the  transportation  industry, 
enforcement  authorities,  other 
organizations,  drivers  of  CMVs  and 
automobiles,  and  the  general  public  hold 
widely  divergent  views  on  the  rationale 
for,  and  efficacy  of,  banning  radar 
detectors  from  CMVs.  Moreover,  the 
FHWA  recognizes  that  scientific  proof 
establishing  a  direct  causative  linkage 
between  radar  detector  use  and  CMV 
accidents  may  not  exist.  The  draft 
regulatory  evaluation  for  this  proposal, 
which  is  contained  in  the  public  docket, 
summarizes  data  on  the  relationships 
between  radar  detector  use  and 
speeding,  and  between  speeding  and 
accidents.  The  FHWA  encourages 
comments  to  provide  additional 
statistical  data  on  the  safety  issues 
posed  by  radar  detector  usage  in  CMVs. 

Pursuant  to  the  directive  of  the 
Congress,  the  FHWA  invites 
commenters  specifically  to  address  the 
safety,  economic,  and  operational 
aspects  of  prohibiting  radar  detectors  in 
CMVs. 

Commenters  are  also  requested  to 
specify,  at  or  near  the  beginning  of  their  . 
docket  responses,  whether  they:  Support 
the  proposed  ban  on  radar  detectors  in 
CMVs  without  reservation;  support  the 
proposed  ban,  but  with  minor  changes 
(please  specify  the  changes);  oppose  the 
proposed  ban  unless  major  changes  are 
made  (please  specify  the  changes);  or 
oppose  the  proposed  ban  unequivocally. 

Sectkm-by-Section  Analysis 

Applicability.  This  NPRM  would 
change  portions  of  49  CFR  parts  390  and 
392  to  directly  affect  drivers  of  CMVs  as 
defined  in  part  390,  which  generally 
include  vehicles  used  in  interstate 
commerce  to  transport  passengers  or 
property  when  the  vehicle — 
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(1)  Has  a  gross  vehicle  weight  rating 
or  gross  combination  weight  rating  of 
10,001  or  more  pounds;  or 

(2)  Is  designed  to  transjjort  16  or  more 
passengers,  including  the  driver,  or 

(3)  Is  required  to  be  placarded  for 
hazardous  materials. 

However,  vehicles  that  meet  the 
above  definitions  and  are  used 
exclusively  in  intrastate  commerce  also 
may  be  indirectly  affected.  Under  the 
Motor  Carrier  Safety  Assistance 
Program  (MCSAP).  most  States  adopt 
the  Federal  Motor  Carrier  Safety 
Regulations  and  enforce  the 
requirements  with  respect  to  both 
interstate  and  intrastate  drivers  and 
carriers.  Section  390,5  would  defme 
"radar  detector"  as  any  device  that 
detects  radio  microwaves  used  by 
enforcement  officials  to  measure 
vehicular  speeds  on  highways  for 
enforcement  purposes. 

The  definition  would  specifically 
exclude  detectors  that  are: 

(1)  Transported  outside  the  driver's 
compartment  of  the  vehicle;  and 

(2)  Completely  inaccessible  to, 
inoperable  by.  and  imperceptible  to  the 
driver. 

Under  number  (1)  above,  since  the 
driver  and  passenger  areas  of  a  bus 
constitute  a  single  compartment,  the 
NPRM  notes  that  the  "driver's 
compartment"  of  a  passenger-carrying 
CMV  includes  all  space  designed  to 
accommodate  the  driver  and  passengers 
alike. 

If  both  of  the  above  conditions  are 
met,  a  radar  detection  device  would  be 
excluded  from  the  deHnition  of  "radar 
detectors"  and  its  transportation  in  a 
CMV  would  be  permitted. 

Question  (1):  Should  the  definition  of 
"radar  detector"  be  expanded  to 
anticipate  and  include  devices  that  may 
allow  drivers  to  detect  advanced  speed 
limit  enforcement  technology  such  as 
laser  beams? 

Question  (2):  (a)  How  widespread  are 
permanently  or  semipermanently 
installed  radar  detectors  in  CMVs 
nationwide?  {b)^What  would  be  the 
impacts  of  dealing  with  such  installed 
devices  as  vehicle  appurtenances  under 
Parts  393  and/or  396?  (c)  Should 
discovery  of  such  a  device  on  inspection 
be  grounds  for  a  vehicle  out-of-service 
order  under  $396.9?  (d]  If  not,  what 
should  the  consequences  of  discovery  of 
such  a  device  be? 

A  new  S  392.71  would  be  added  to 
part  392,  "driving  of  motor  vehicles."  It 
would  prohibit  diivers  from  using  a 
radar  detector  in  a  CMV  and  from 
operating  a  CMV  that  contains  or  is 
equipped  with  a  radar  detector.  Motor 
carriers  would  be  responsible  to  assure 
compliance  with  this  prohibition. 


Individuals  who  violate  the  provisions 
of  part  392  may  be  subject  to  penalties 
under  49  U.S.C.  521. 

Question  (3):  How  would  State 
enforcement  programs  and  procedures 
be  affected  by  the  adoption  of  the 
proposal? 

Key  Issues 

In  addition  to  the  specific  provisions 
of  this  proposal,  respondents  are  invited 
to  provide  comments  regarding  the 
following  issues: 

Issue:  Legitimate  uses  of  radar 
detectors.  The  FHWA  does  not  now 
possess  data  which  would  convincingly 
demonstrate  that  radar  detectors  have 
purposes  other  than  to  enable  drivers  to 
evade  enforcement  of  lawful  speed 
limits. 

Question  (4):  What  evidence  exists  for 
any  legitimate  use  of  radar  detectors? 

Issue:  Effectiveness  of  radar  detector 
bans.  A  study  by  one  of  the  petitioners 
suggests  that  Virginia,  in  which  use  of 
radar  detectors  is  illegal,  may  have  a 
higher  incidence  of  radar  detector  use 
tlian  Maryland,  where  it  is  legal. 

Question  (5):  What  statistical  or  other 
evidence  exists,  either  in  the  United 
States,  Canada,  or  elsewhere,  to  show 
that:  (a)  radar  detector  bans  actually 
reduce  detector  use  and  (b)  reduced  use 
of  radar  detectors  will  reduce  speeding, 
accidents,  injuries,  and/or  fatalities? 

Issue:  Radar  detector  detection 
technology.  The  petitioners  believe  that 
enforcement  of  a  radar  detector  ban 
would  depend  on  cost-effective, 
accurate  technology  to  detect  radar 
detectors.  The  petitioners'  reports 
suggest  that  only  one  such  device  is 
currently  available,  the  "VG-2." 

Question  (6):  (a)  Do  enforcement 
agencies  in  the  United  States  and 
Canada  have  recent  field  experience 
with  the  VG-2  or  comparable  device? 
(b)  What  is  the  accuracy  of  such  devices 
under  field  conditions?  (c)  What  is 
known  of  their  availability. 

Question  (7):  (a)  What  are  the  capital, 
operating,  and  maintenance  costs  of  the 
VC-2  or  comparable  devices?  (b)  Do 
enforcement  agencies  currently  regard 
them  as  cost-effective?  (c)  If  so,  what 
evidence  is  available  to  support  such  an 
opinion? 

Question  f8):  (a)  What  other  devices 
for  radar  detector  detection  are 
available?  (b)  What  accuracy,  cost,  and 
availability  data  pertain  to  them? 

Question  (9):  Would  a  coimter-device 
to  detect  the  VG-2  or  similar  radar 
detector  detectors  be  technically 
feasible  at  a  reasonable  cost  and 
available  immediately  to  drivers? 

Question  (10):  What  constitutional  or 
other  legal  problems  do  States  and  other 
respondents  foresee  with  a  CMV  ban  on 


radar  detectors,  enforced  by  technology 
accomplishing  the  same  purpose  as  the 
VG-2? 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FFIWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291.  It  is 
considered  to  be  a  significant  regulation 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  because  of  the 
anticipated  substantial  public  interest 
and  controversy  involving  the  use  of 
radar  detectors.  A  draft  regulatory 
evaluation  addressing  regulatory 
impacts  has  been  prepared  and  is 
available  for  review  in  the  public 
docket. 

Regulatory  Flexibility  Act 

Based  on  information  available  to  the 
FHWA  at  this  time  and  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354),  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  due  to  the  preliminary  nature 
of  this  determination,  all  affected 
interests,  including  small  entities,  are 
encouraged  to  comment  on  the  potential 
economic  impacts  this  NPRM  would 
generate. 

Executive  Order  12612  (Federalism 
Assessment) 

The  proposed  rule  would  limit  the 
policymaking  discretion  of  the  States. 
The  FHWA  has  reviewed  the  proposed 
ban  on  radar  detectors  in  light  of  the 
purposes  of  the  underlying  legislation 
and  the  Executive  Order  on  Federalism 
(Executive  Order  12612.  October  26, 
1987),  which  requires  Executive 
departments  and  agencies  to  be  guided 
by  certain  fundamental  federalism 
principles  while  formulating  and 
implementing  policies.  These  policies 
have  been  taken  fully  into  account  in  the 
development  of  this  proposed  regulation. 

In  1988.  FHWA  received  a  similar 
petition  from  five  of  the  organizations 
that  signed  the  1990  petition.  On 
November  8. 1968.  the  FHWA  denied 
that  petition  on  the  grounds  that  a 
Federal  ban  on  radar  detectors  would 
violate  the  principles  of  federalism 
because  the  problem  "is  common  to  the 
States  and  not  truly  national  in  scope." 
The  FWHA  continues  to  believe  that  the 
enforcement  of  speed  limit  laws  on  the 
highways  is  a  problem  which  is,  in 
general.,  common  to  the  States  and  not 
truly  national  in  scope. 


UMI 
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However,  authority  for  the  proposed 
ban  on  radar  detector  use  and 
possession  under  49  CFR  part  392  is 
inherent  in  the  broad,  long-standing 
powers  conferred  on  the  Secretary  to 
regulate  the  safety  on  interstate  motor 
carriers  of  passengers  and  property 
under  Title  49  of  the  United  States  Code. 
In  particular,  the  Motor  Carrier  Safety 
Act  of  1984  (1984  Act)  (Pub.  L  98-554,  98 
Stat.  2832)  provides  ample  authority  for 
this  proposed  rulemaking.  In  addition. 
Public  Law  102-143  specifically  directs 
the  Department  of  Transportation  to 
issue  this  proposal.  The  Senate 
Committee  report  on  Public  Law  102-143 
stated  that,  "while  the  general 
prohibition  of  radar  detectors  is 
properly  left  to  the  States,  the  use  of 
radar  detectors  in  vehicles  in  interstate 
commerce  is  an  appropriate  arena  for 
the  Federal  Government  to  regulate."  ' 

As  the  FHWA  has  noted  earlier  in  this 
'doctiment,  there  are  serious  questions 
about  the  safety  justification  for  banning 
radar  detectors.  If  safety  justification  is 
established,  the  FHWA  must  also  decide 
whether  a  decision  to  ban  such 
equipment  is  more  appropriate  for 
individual  States  to  make,  and 
speciHcally  seeks  comment  on  this 
issue.  In  this  regard,  the  FHWA  notes 
that  three  States  and  the  District  of 
Columbia  have  enacted  legislation 
prohibiting  the  use  of  radar  detectors. 
The  FHWA  specifically  seeks  comment 
on  the  relevance  of  other  State's 
inaction  concerning  bans  on  radar  ' 
detectors. 

Since  speed  limits  are  generally 
established  and  enforced  by  the  States, 
and  since  any  State  that  so  wished 
could  adopt  a  ban  on  radar  detectors  if 
deemed  necessary  for  effective 
enforcement  and  to  promote  safety,  is  it 
appropriate  for  the  Federal  Government 
to  adopt  such  a  ban?  At  the  same  time, 
given  the  FHWA's  authority  in  this  area, 
if  there  is  a  clear  linkage  between  radar 
detectors  and  accidents,  is  it 
inappropriate  for  the  Federal 
Government  not  to  ban  radar  detectors 
from  CMVs? 

It  is  certified  that  the  policies 
contained  in  this  document  have  been 
assessed  in  light  of  the  principles, 
criteria,  and  requirements  of  the 
Federalism  Executive  Order.  Because 
this  notice  is  being  issued  in  response  to 
a  statutory  mandate,  the  FHWA  has 
determined  that  this  action  accords  fully 
with  the  Federalism  Executive  Order. 


■  Senate  Report  Number  102-14a  lOed  CongreM, 
Pint  Seuion.  page  90  (1901).  . 


Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  2Q.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act  . 

This  action  does  not  contain  a 
collection  of  information  requirement  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
^vironmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identiHcation  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Farts  390  and 
392 

Commercial  motor  vehicles,  Highways 
and  roads.  Motor  vehicle  safety,  Radar 
detectors. 

Issued  on:  January  17, 1992. 
T.D.  Laraon. 
Administrator. 

Appendix  to  tha  Preamble 

[Petition  dated  fuly  18. 1990  and  sent  under 
the  letterhead  of  the  Insurance  Institute  for 
Highway  Safety.  1005  North  Glebe  Road, 
Arlington,  Virginia  22201.  The  attachments  to 
the  petition,  listed  further  below,  are 
available  for  public  inspection  at  the  address 
and  times  contained  in  the  "aooresscs" 
section  of  the  Preamble.] 
The  Honorable  Thomas  D.  Larson 
Administrator 

Federal  Highway  Administration 
400  Seventh  Street,  SW. 
Washingtoa  DC  20590 
Dear  Mr.  Larson: 

The  Advocates  for  Highway  and  Auto 
Safety,  the  American  Automobile 
Association,  the  American  Trucking 
Associations,  the  Insurance  Institute  for 
Highway  Safety,  the  International 
Association  of  Chiefs  of  Police,  the  National 
Association  of  Governor's  Highway  Safety 
Representatives,  the  National  Safety  Council, 
and  Public  Citizen  hereby  petition  the  Federal 
Highway  Administration  (FHWA)  to  begin 


rulemaking  to  ban  the  possession  and  use  of 
radar  detectors  by  operators  of  commercial 
vehicles  regulated  by  the  agency.  A  ban  on 
radar  detectors  is  needed  to  improve  the 
compliance  of  commercial  vehicle  drivers 
with  speed  limits  and  to  reduce  the  number 
and  severity  of  crashes. 

A  ban  on  radar  detectors  has  also  been 
actively  sought  by  the  nation's  law 
enforcement  community.  In  April  1990.  the 
Department  of  Transportation  held  a  Traffic 
Safety  Summit  in  Chicago,  Illinois,  at  which 
state  and  local  law  enforcement  officials 
discussed  national  priorities  for  improving 
highway  safety.  One  of  the  specific 
recommendations  of  the  summit  participants 
was  that  FHWA  should  ban  the  use  of  radar 
detectors  in  commercial  vehicles. 

This  petition  also  represents  a  continuation 
of  prior  efforts  by  organizations  concerned 
about  highway  safety  to  ban  the  use  of  radar 
detectors.  In  May  1988,  the  Insurance 
Institute  for  Highway  Safety,  joined  by  the 
American  Automobile  Association,  the 
American  Trucking  Associations,  the 
International  Association  of  Chiefs  of  Police, 
and  the  National  Safety  Council  filed  a 
similar  petition  requesting  FHWA  to  begin 
rulemaking  to  ban  radar  detectors 
(Attachment  I).  Since  FHWA's  denial  of  that 
petitioA,  further  research  has  demonstrated 
the  link  between  radar  detectors  and 
excessive  speeds.  Also,  a  ban  at  this  time 
promises  to  be  more  effective  than  in  the  past 
because  of  the  availability  of  radar  detector 
detectors  as  an  enforcement  tool  for  police 
departments  (Attachment  II). 

Link  Between  Radar  Detectors  and  Speed 

The  most  recent  research  on  the  use  of 
radar  detectors  and  vehicle  speed  again 
confirms  that  drivers  using  radar  detectors 
are  much  more  likely  to  t>e  traveling  at 
excessive  speed.  Using  a  device  to  identify 
radar  detector  use,  researchers  from  the 
Institute  recently  measured  radar  detector 
use  and  vehicle  speeds  in  Maryland  and 
Virginia.  As  described  in  the  attached  report, 
the  researchers  found  that  all  categories  of 
vehicles  with  radar  detectors  observed  at  the 
Maryland  sites  were  generally  at  least  twice 
as  likely  as  those  without  radar  detectors  to 
be  traveling  at  speeds  more  than  10  mph 
above  the  speed  limit  (Attachment  Hi). 
Because  of  Virginia's  65  mph  speed  limit, 
passenger  car  and  light  truck  speeds  were 
higher  than  in  Maryland,  but  the  relationship 
between  radar  detector  use  and  speed 
followed  a  similar  pattern,  especially  among 
the  fastest  vehicles.  Radar  detector  equipped 
vehicles  in  Virginia  were  three  times  as  likely 
to  exceed  75  mph  (more  than  10  mph  above 
the  speed  limit)  than  vehicles  not  equipped 
with  radar  detectors.  It  is  imporiant  that  in 
both  states  tractor-trailers  were  most  likely 
to  use  radar  detectors. 

A  new  survey  just  completed  by  the 
Institute  in  seven  eastern  states  provides 
additional  data  on  radar  detector  use  and 
speeds  of  large  trucks.  The  study  found  that 
at  least  36  percent  of  the  trucks  observed 
were  using  radar  detectors,  and  at  least  40 
percent  of  tractor-semitrailers  were  using 
radar  detectors  (Attachment  IV).  At  least  46 
percent  of  the  trucks  carrying  hazardous 
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materials  were  using  radar  detectors.  The 
trucks  with  radar  detectors  in  use,  includinii 
hazardous  materials  carriers,  were  mora 
likely  than  thotfe  without  to  be  traveling  at 
excessive  speeds. 

it  is  also  worth  noting  that  Virginia  and 
Connecticut — two  states  that  ban  radar 
d(>tectors — were  at  the  low  end  of  the  range 
of  radar  detector  use.  and  these  states  had 
the  fewest  trucks  for  which  radar  detector 
use  was  possible  but  could  not  be  determined 
with  certainty.  These  daia  suggest  that  the 
Connecticut  and  Virginia  bans  reduce  radar 
detector  use  even  though  enforcement  has 
been  difficult.  The  availability  of  radar 
detector  detectors  to  police  departments 
should  make  such  bans  much  more  effective 
in  the  future.  I 

Federal  Action  Needed 

In  denying  the  May  1988  petition  seeking  a 
ban  on  radar  detectors.  FHWA  said  that  it 
was  the  agency's  view  that  "the  enforcement 
of  speed  limit  laws  on  the  highway  is  a 
problem  which  is  common  to  the  states  and 
not  truly  national  in  scope."  Since  that  time 
the  Department  of  Transportation  has  further 
recognized  the  importance  of  speed 
enforcement  and  the  need  for  additional 
federal  support  for  state  efforts.  Also,  state 
officials  have  renewed  their  requests  for 
more  federal  efforts  to  assist  them  in  their 
speed  enforcement  programs. 

Federal  regulation  of  speed  enforcement  as 
a  national  issue  has  been  acknowledged  in 
several  ways.  In  September  1989.  Secretary  of 
Transportation  Samuel  K.  dinner  wrote  the 
Governors  of  each  state  seeking  their 
"support"  and  participation  in  a  nationwide 
campaign  to  highlight  speed  as  a  highway 
safety  issue — including  the  dangers  of 
speeding,  the  safety  basii  for  speed  limits, 
the  need  for  effective  speed  law  enforcement, 
and  the  importance  of  complying  with  posted 
speed  limits  on  all  public  roadways." 

In  its  February  1990  Statement  of  National 
Transportation  Policy  Strategies  for  Actioa 
the  Department  of  Transportation  said  that 
safety  is  its  top  priority.  The  Department 
specifically  identiHed  the  need  to  target 
additional  federal  support  to  promote 
effective  enforcement  of  state  speed  limits  as 
an  essential  part  of  the  U.S.  national 
transportation  policy. 

The  seriousness  of  speeding  as  a  traffic 
safety  issue  and  the  need  for  additional 
federal  support  was  also  highlighted  at  the 
April  1990  Traffic  Law  Summit  convened  by 
Secretary  Skinner.  In  his  message  to  the 
summit  participants,  President  Bush  said. 
"Your  agencies  are  getting  tougher  on 
speeding,  and  you  should.  We  need  greater 
respect  for  speed  limits  and  an  increased 
awareness  of  the  real  dangers  posed  by 
speeders  on  highways  and  our  city  streets. 
Simply  put  speeders  kill." 

Recognizing  that  one  important  impediment 
to  effective  enforcement  of  speed  limits  is  the 
use  of  radar  detectors,  the  state  officials 
participating  in  the  summit  urged  the 
Department  to  ban  those  devices  in 
commercial  vehicles.  Specifically,  they 
recommended  that  the  "initial  approach 
should  be  for  the  Federal  Highway 
Administration  (FHWA)  to  immediately 
prohibit  the  commercial-vehicle  use  of  radar 
detectors  through  regulation." 


Cone  Jus  ion 

Excessive  travel  speeds  and  the 
corresponding  increase  in  traffic  deaths  and 
injuries  continue  to  be  a  serious  problem  in 
the  United  States.  Research  has  consistently 
demonstrated  that  use  of  radar  detectors  is 
linked  to  increased  travel  speeds.  State  law 
enforcement  officials  have  called  on  the 
department  to  aid  their  enforcement  efforts 
by  barming  radar  detectors.  For  these  reasons 
and  for  the  reasons  stated  in  the  May  1988 
petition,  we  urge  FHWA  to  promptly  grant 
this  petition  and  to  initiate  rulemaking  to  ban 
the  possession  and  use  of  radar  detectors  in 
commercial  vehicles. 

Sincerely. 
[Petition  signed  by:| 

judiih  Lee  Stone.  Brian  O'Neill.  President 

Executive  Director.  Insurance  Institute  for 

Advocate*  for  Highway  Safety 

Highway  and  Auto         Thomas  |.  Donohue. 
Safety  President  and  CEO. 

John  Archer.  Managing         American  Trucking 
Director.  American  Associations 

Automobile  Peter  O'Rourke. 

Association  Chairman.  NaUonal 

Churies  A.  Cruber.  Association  of 

President.  Governors'  Highway 

International  Safety  Representatives 

Associafion  of  Chiefs     Joan  Claybrook, 
of  Police  President  Public 

jane  S.  Roemer.  Citizen 

Executive  Director. 
Federal  Affairs. 
National  Safety 
Council 

List  of  Attachments  to  the  Petition  (see 
Note  at  beginning  of  this  Appendix] 

Attachment  J:  Petition  [dated  May  16, 1968, 
under  the  letterhead  of  the  Insurance  Institute 
for  Highway  Safety)  for  rulemaking  to  ban 
radar  detectors  in  commercial  vehicles 

Attachment  11:  "Performance  under 
controlled  conditions  of  the  Interceptor  VG-2 
radar  detector  detector,"  Adrian  K,  Lund,  et 
al..  for  the  Insurance  Institute  for  Highway 
Safety.  June  1990. 

Attachment  III:  "Radar  detector  use  and 
speeds  in  Maryland  and  Virginia,"  Mark 
Freedman.  el  al,  for  the  Insurance  Institute 
for  Highway  Safety,  May  199a 

Attachment  IV:  "Radar  detector  use  in 
large  trucks,"  Allan  F.  Williams,  et  al.,  for  the 
Insurance  Institute  for  Highway  Safety,  |uiy 
1990. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  proposes  to  amend  title 
49,  Code  of  Federal  Regulations,  chapter 
III,  subchapter  B,  as  set  forth  below. 

PART  390-FEOERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS: 
GENERAL 

1.  The  authority  citation  for  49  CFR 
part  390  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  2503  and  2506:  49 
U.S.C.  3102  and  3104;  49  CFR  1.48. 

2.  Section  390.5  is  amended  by  adding 
one  definition,  placing  it  in  alphabetical 
order  as  follows: 

§390,5    DeflnWons. 


Radar  detector  means  any  device  or 
mechanism  to  detect  the  emission  of 
radio  microwaves  which  are  employed 
by  enforcement  personnel  to  measure 
the  speed  of  motor  vehicles  upon  public 
roads  and  highways  for  enforcement 
purposes.  Excluded  ^™  diis  definition 
are  radar  detection  devices  that  meet 
both  of  the  following  requirements: 

(1)  Transported  outside  the  driver's 
compartment  of  the  vehicle.  For  this 
purpose,  the  driver's  compartment  of  a 
passenger-carrying  CMV  shall  include 
all  space  designed  to  accommodate  both 
the  driver  and  the  passengers;  and 

(2)  Completely  inaccessible  to, 
inoperable  by.  and  imperceptible  to  the 
driver  while  operating  the  vehicle. 


PART  392-ORIV1NG  OF  MOTOR 
VEHICLES 

3.  The  authority  citation  for  49  CFR 
part  392  contiiiues  to  read  as  follows: 

Authority:  49  U.S.C  app.  2505: 49  U.S.C 
3102:  49  CFR  1.48. 

4.  Section  392.71  is  added  to  Subpart 
C,  as  follows: 

9392.71    Radar  <iet«ctore;iiM  and/or 


U  Ml 


(a)  No  driver  shall  use  a  radar 
detector  in  a  commercial  motor  vehicle, 
or  operate  a  commercial  motor  vehicle 
that  is  equipped  with  or4»)ntains  any 
radar  detector, 

(b)  No  motor  carrier  shall  require  or 
permit  a  driver  to  violate  paragraph  (a) 
of  this  section. 

[FR  Doc.  92-1752  Filed  1-23-82;  8:45  am] 
BILUNQ  CODE  MlO-a-W 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1244 

(Ex  Part*  Na  385  (Sub-Na  3)] 

Expansion  of  ttw  ICC  Waybill  Sampla 
Public  Use  Fila 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Proposed  rule;  withdrawal 
summary:  On  February  1. 1990.  the 
Commission  published  for  public 
comment  in  the  Federal  Register  (55  FR 
3416)  proposed  changes  to  the  ICC 
Waybill  Sample  Public  Use  File  (PUF)    . 
that  we  believed  wotild  increase  the 
benefits  of  the  PUF  to  users.  The 
Association  of  American  Railroads,  in 
response  to  this  notice,  argues  that  the 
proposed  changes  would  permit  the 
identificatiah  of  specific  shippers  or  - 
consignees  and  comprmnise  the 
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confidentiality  of  sensitive  movement 
and  contract  rate  information.  As  a 
result,  the  proposed  revisions  are 
withdrawn  and  this  proceeding  is 
terminated. 

DATES:  This  withdrawal  is  effective 
January  24, 1992. 

FOR  FUNTHEII  mraRMATION  CONTACT: 
James  A.  Nash  (202]  927-6196:  [TDD  for 
hearing  impaired:  (202)  927-5721]. 


SUPPUMENTARV  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202]  927-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202] 
927-5721.] 


Decided:  January  IS.  1992. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  Emmett  Commissionen  Simmons, 
Phillips,  and  McDonald. 
Sidney  L  SbicMand,  |r., 
Secretary. 

[FR  Doc.  B2-1749  Piled  1-23-02;  S:4S  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ott)er  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority.  filir>g  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples   . 
of  documents^appearing  in  this  section 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Financial  Services; 
Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  {Pub.  L.  92-463).  notice  is 
hereby  given  of  the  meeting  of  the 
Committee  on  Financial  Services  of  the 
Administrative  Conference  of  the  United 
States.  I 

Committee  on  Finandal  Services 

Date:  Friday.  February  14. 1992. 

Time:  10  a.m. 

Location:  Administrative  Conference 
of  the  United  States  2120  L  Street.  N.W.. 
suite  500  Washington.  DC  20037 
(Library,  5th  floor) 

Agenda:  The  Committee  has 
scheduled  this  meeting  to  discuss  the 
pilot  for  a  study  by  Professor  Lawrence 
G.  Baxter,  of  Duke  University  School  of 
Law.  of  Judicial  Responses  to  the  Recent 
Enforcement  Activities  of  the  Federal 
Banking  Regulators.  The  Special 
Committee  may  also  discuss  a  proposed 
recommendation  dealing  with  the 
administration  of  the  Securities 
Exchange  Act  of  1934  by  the  federal 
bank  regulatory  agencies,  based  on  a 
report  by  Professor  Michael  P.  Malloy. 
of  Fordham  University  School  of  Law. 
Copies  of  the  reports  and  the  draft 
recommendation  may  be  obtained  from 
the  contract  person  named  in  this  notice. 

Contact:  Brian  C.  Murphy.  202-254- 
7020. 

Attendance  at  the  committee  meeting 
is  open  to  the  interested  public,  but 
limited  to  the  space  available.  Persons 
wishing  to  attend  should  notify  the 
Office  of  the  Chairman  at  least  one  day 
in  ardvance.  The  committee  chairman,  if 
he  deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  flle  a  written 
statement  with  the  committee  before, 
during  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 


UMI 


The  contact  person's  mailing  address  is: 
Administrative  Conference  of  the  United 
States.  2120  L  Street,  NW.,  suite  500, 
Washington.  DC  20037.  Telephone:  202- 
254-7020. 

Dated:  January  IS.  1992. 
Jeffrey  S.  Lubbers, 

Research  Director.         ' 

IFR  Doc.  92-1697  Filed  1-23-92;  8:45  am) 

BILLING  CODE  C110-01-M 


DEPARTMENT  OF  AGRICULTURE 

Fonns  Under  Review  by  Office  of 
Management  and  Budget 

January  17. 1992. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection:  (3)  Form  number(s],  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  die  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  dach  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  room  404-W  Admin. 
BIdg..  Washington.  DC  20250.  (202)  690- 
2118. 

Revision 

•  Agricultural  Marketing  Service. 
Regulating  the  Handling  of  Spearmint 
Oil  Produced  in  the  Far  West — 
Marketing  Order  No.  985. 
Recordkeeping;  On  occasion;  Annually. 
Businesses  or  other  for-profit:  1.511 
Responses:  239  hours.  Christian  D. 
Nissen  (202)  720-1754. 

•  Rural  Electrification 
Administration.  REA  Electric  Loan 
Application.  REA  Forms  7,  7a.  325.  341. 
345.  346.  740c.  740g.  On  occasion: 


Annually.  Small  businesses  or 
organizations;  4.085  responses;  135.155 
hours.  Daphne  L.  Brown  (202)  720-0810. 

•  Agricultural  Marketing  Service, 
Cranberries  Grown  in  the  State  of  MA, 
RI,  CT,  NJ,  WI,  MI,  MN,  OR.  WA.  and 
Long  Island  in  the  State  of  NY — 
Marketing  Order  No.  929. 
Recordkeeping;  Annually.  Farms: 
Businesses  or  other  for-profit;  1684 
responses:  849  hours.  Maureen  Pello 
(202)  720-2861. 

•  Cooperative  State  Research  Service. 
Small  Business  Innovation  Research 
Program.  Form  CSRS-667  for  Form 
CSRS-668.  Annually.  Small  Businesses 
or  organizations:  330  responses;  1320 
hours.  Melvin  J.  Schlattman  (202)  401- 
5058. 

Extension  ^ 

•  Packers  and  Stockyards 
Administration.  "Clear  Title" 
Regulations  to  Implement  Section  1324 
of  the  Food  Security  Act  of  1985.  On 
occasion.  State  or  local  governments;  10 
responses:  120  hours.  Calvin  W. 
Watkins  (202)  720-7063. 

Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  92-1790  Filed  1-23-92;  8;45  am] 
BILUNG  CODE  3410-01-4I 

DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Assistant  Secretary  for 
Food  and  Consumer  Services 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttte  Assistant  Secretary  for 
Health 

Draft  of  the  United  States  Country 
Paper  for  the  International  Conference 
on  Nutrition  (ICN);  Opportunity  to 
Provide  Written  Comments,  Meeting 

agency:  Office  of  the  Assistant 
Secretary  for  Food  and  Consumer 
Services,  USDA.  Office  of  the  Assistant 
Secretary  for  Health.  DHHS. 

action:  Notice. ■ 

summary:  The  Department  of 
Agriculture  (USDA)  and  the  Department 
of  Health  and  Human  Services  (DHHS) 
(a)  announce  the  availability  of  a  draft 
U.S.  Country  Paper  for  the  International 
Conference  on  Nutrition  (ICN);  (b)  invite 
written  public  comment  by  February  21. 
1992;  and  (c)  announce  a  public  meeting 
to  solicit  comments  on  the  paper  and 
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provide  information  on  conference 
preparations 

DATES:  To  be  assured  of  consideration, 
written  comments  on  the  draft  U^. 
Country  Paper  should  be  postmarked  no 
later  than  February  21. 1992.  The  public 
meeting  will  be  held  at  the  Department 
of  Agriculture,  14th  and  Independence 
Ave.,  SW.,  Administration  Bldg.,  room 
107 A,  on  February  24, 1992  from  10:00 
am  to  noon. 

ADDRESSES:  Written  comments  on  the 
draft  paper  should  be  sent  to  Amy 
Sellers,  Food  and  Nutrition  Service 
(USDA).  room  206, 3101  Park  Center 
Drive,  Alexandria,  VA.  22302. 
FOR  FURTHER  INFORMATKM  CONTACT: 
(1)  For  a  copy  of  the  draft  paper,  write  to 
Amy  Sellers,  Food  and  Nutrition  Service. 
(USDA),  room  206. 3101  Park  Center 
Drive,  Alexandria,  VA.  22302  or  phone 
(703)  305-2115.  (2)  For  other  information 
regarding  the  International  Conference 
on  Nutrition:  Neil  Callagher.  Office  of 
International  Cooi>eration  and 
Development,  Department  of 
Agriculture,  room  3005  South  Building, 
14th  and  Independence  Ave.,  SW., 
Washington,  DC  20250^430a  (202)  090- 
1817,  or  Linda  Meyers,  Office  of  Disease 
Prevention  and  Health  Promotion.  U.S. 
PubUc  Health  Service,  DHHS,  330  C 
Street,  SW.,  room  2132  Switzer  Bldg., 
Washington.  DC  20201,  (202)  472-5307. 
SUPPLEMENTARY  INFORMATION:  The 
International  Conference  on  Nutrition 
(ICN)  will  be  held  in  Rome,  Italy,  in 
December  1992.  It  is  jointiy  sponsored 
by  the  Food  and  Agriculture 
Organization  of  the  United  Nations 
(FAO)  and  die  Worid  Healtii 
Organization  (WHO).  As  many  as  150 
nations  are  likely  to  send  delegations. 
Many  nongovernment  organizations  and 
private  business  groups  are  also 
expected  to  participate.  The  Conference 
will  look  critically  at  the  problems  of 
hunger,  malnutrition  and  diet-related 
diseases  in  both  developing  and 
developed  nations  and  examine  ways  to 
foster  added  international  cooperation 
in  the  fleld  of  nutrition. 

The  U.S.  Country  Paper  is  the  major 
United  States  contribution  to  the 
principal  background  document  for  the 
Conference — "An  Assessment  and 
Analysis  of  Trends  and  Current 
Problems  in  Nutrition."  The  paper  was 
prepared  following  an  outline  produced 
by  the  Joint  FAO/WHO  Secretariat  for 
the  ICN.  This  allows  it  to  be  used  more 
readily  to  compare  U.S.  policies  and 
programs  with  those  of  other  nations.  A 
supplement  to  the  main  paper  outlines 
the  many  contributions  tiiat  U.S. 
international  programs  are  making 
toward  the  improvement  of  nutrition 
worldwide.  espedaUy  among  vulnerable 


groups  and  the  poor  in  the  developing 
world. 

Since  the  content  and  focus  of  the  U.S. 
country  Paper  were  dictated  by  the 
needs  of  the  conference  organizers,  the 
paper  should  not  be  viewed  as  a 
comprehensive  statement  of  official  U.S. 
Government  policies.  Sections  were 
written  by  individuals  outside  the 
Government  to  reflect  the  important 
nutrition-related  activities  of  the  private 
sector,  educational  organizations  and 
voluntary  groups.  However,  a  number  of 
documents  stating  U.S.  Government 
policy  on  nutrition,  public  health,  and 
international  assistance  are  cited  in  the 
text.  Readers  should  refer  to  those 
documents  for  more  detailed  statements 
and  information  on  pubUc  policies.  This 
notice  is  not  published  pursuant  to  the 
Administrative  Procedures  Act. 

Dated:  January  IS,  1992. 
CattieiiiM  Bartinl, 

Assistant  Secretary  for  Food  and  Consumer 
Services,  U.S.  Department  of  Agriculture. 

Dated:  January  15, 1992. 
James  O.  Mason, 

Assistant  Secretary  for  Health,  Department  of 

Health  and  Human  Services. 

[FR  Doc  92-1789  Piled  1-23-92;  8:45  am) 


Forest  Service 

Big  Mountain  SM  and  Summer  Resort 
Expansion  Flathead  National  Forest, 
Fbrttiead  County,  Montana 

AOiNCV:  Forest  Service,  USDA. 
ACTNM:  Notice;  intent  to  prepare  an 
environmental  impact  statement 


;  Hie  notice  is  hereby  given 
that  the  Forest  Service  will  prepare  an 
environmental  impact  statement  for  a 
proposal  to  expand  winter  and  summer 
recreation  opportunities  at  the  Big 
Motmtain  Ski  and  Summer  Resort  on  the 
Tally  Lake  Ranger  District.  The  Big 
Mountain  is  located  approximately  6 
miles  north  of  Whitefish,  Montana. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  March  15. 1992. 
ADDRESSES:  Send  written  comments  to 
Bert  Stout  District  Ranger,  Tally  Lake 
Ranger  District,  1335  Highway  93  North, 
Whitefish.  Montana  59937. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Smith,  Big  Mountain  Expansion 
Interdisciplinary  Team  Leader,  or  Bert 
Stout  District  Ranger. 
SUPPLEMENTARY  TOWMATWNi  The 
proposed  action  includes  construction  of 
440  acres  of  low  intermediate, 
intermediate  and  advanced  ski  terrain, 
two  T-bars,  three  chairiifls,  wanning/ 


eating  hut  and  access  road  to  submit 
Proposed  development  will  raise  the 
skier  capacity  from  6000  skiers  at  one 
time  to  12,097  skiers  at  one  time. 
Completion  of  the  proposed 
development  will  occur  over  a  long 
period  of  time  in  respon.ie  to  maricet 
demand  and  financial  capabilities  of 
Winter  Sports,  Inc.  Proposed  summer 
activities  include  construction  of  a 
mountain  bike  trail,  horse  trail,  hiking 
trail,  alpine  slide  and  paragliding.  These 
management  activities  would  occur  in 
an  area  encompassing  approximately 
3600  acres  of  National  Forest  Lands 
located  in  Management  Area  20,  as 
delineated  in  the  Flathead  National 
Forest  Land  and  Resource  Management 
'  Plan  (Forest  Plan),  approved  1-22-86. 
Included  in  the  area  of  analysis  are  all 
or  portions  of  the  following:  sections  19, 
20,  29. 3a  31.  and  32,  T32N.  R21W  and  in 
sections  14.  23.  24.  25.  26.  35,  and  36, 
T32N.  R22W,  Principal  Montana 
Meridian. 

This  QS  will  tier  to  Uie  Forest  Plan 
which  provided  the  overall  guidance 
(Goals.  Objectives.  Standards  and 
Guidelines,  and  Management  Area 
direction)  in  achieving  the  desired  future 
condition  for  this  area.  The  Forest  Plan 
allocates  Management  Area  20  as  the 
Big  Mountain  Whiter  Sports  Area  (3,574 
acres).  Currentiy,  about  3,036  acres  are 
managed  under  a  special  use  permit. 
The  remainder  of  lands  within 
Management  Area  20  provides 
ppportimities  for  Big  Mountain 
expansion  according  to  the  Forest  Plan. 

The  purpose  and  need  for  the 
proposed  action  are  to  (1)  increase 
safety  by  expanding  avalanche 
protection;  (2)  reduce  skier  congestion 
through  expanding  ski  terrain, 
additional  lifts  and  or  management 
activities;  (3)  reduce  numbers  of  lost 
skiers;  (4)  provide  opportunity  for  year 
round  economic  viability  by  expanding 
summer  recreation  activities;  and  (5) 
improve  driving  access  to  the  summit  by 
relocating  a  segment  of  road.  The 
process  used  in  preparing  the  Draft  EIS 
will  include: 

1.  Identification  of  potential  issues. 

2.  IdentiHcation  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
ahalysis. 

4.  Identification  of  additional 
reasonable  alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

6.  Determination  of  potential  agencies 
and  task  assignments. 
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The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportunities  in  the  area 
being  analyzed.  For  most  effective  use. 
comments  should  be  sent  to  the  agency 
with  45  days  from  the  date  of  this 
publication  in  the  Federal  Register. 

Issues  identified  from  previous 
requests  for  comments  on  this  proposal 
include  but  are  not  limited  to:  (1] 
Threatened  and  Endangered  Species, 
the  grizzly  bear  and  gray  wolf;  (2)  water 
quality;  (3)  safety:  (4)  quality  of  life. 

A  range  of  alternatives  will  be 
considered.  One  of  these  will  be  the 
"no-action"  alternative,  in  which  the  ski 
area  expansion  or  additional  summer 
activities  would  not  be  implemented  on 
National  Forest  Lands.  Other 
alternatives  will  examine  additional  ski 
runs,  lifts,  trails,  roads  and  summer 
activities  in  different  locations  and 
varied  combinations  to  achieve  the 
purpose  of  the  proposed  action. 

The  Forest  will  analyze  and  document 
the  direct,  indirect,  and  cumulative 
environmental  effects  of  the 
alternatives.  In  addition,  the  EIS  will 
disclose  the  analysis  of  site  specific 
mitigation  measures  and  their 
effectiveness. 

Public  participation  is  especially 
important  at  several  points  of  the 
analysis.  People  may  visit  with  Forest 
Service  ofHcials  at  any  time  during  the 
analysis  and  prior  to  the  decision. 
However,  two  periods  of  time  are 
identified  for  the  receipt  of  comments  on 
the  analysis.  The  two  public  comment 
periods  are  during  the  scoping  process 
(now  through  March  15, 1992)  and  in  the 
review  of  the  Draft  EIS  (June-July,  1992). 
The  Forest  Service  has  previously  sent 
informational  letters  and  news  releases 
on  this  proposal  to  area  newspapers, 
radio  and  television  stations, 
organizations  and  interested  citizens. 
An  open  bouse  was  held  in  November 
1991  to  discuss  issues  and  alternatives. 
At  this  time  it  has  not  yet  determined 
whether  any  additional  public  meetings 
will  be  held. 

The  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  will  be 
informally  consulted  throughout  the 
analysis.  To  meet  the  requirements  of 
the  Endangered  Species  Act,  the  Fish 
and  Wildhfe  Service  will  review  the  EIS 
and  biological  evaluation  and  if 
necessary,  render  a  formal  Biological 
Opinion  of  the  effects  on  the  Threatened 
and  Endangered  Species  including 
grizzly  bear  and  gray  wolf.  An  FG-124 
permit  may  need  to  be  issued  by  the 
State  of  Montana  Department  of  Fish, 
Wildlife  and  Parks  Department  before 
any  construction  in  and  around  streams 
can  take  place.  Revision  of  the  existing 
ski  area  permit  will  need  to  be 


completed  if  the  proposed  activities  are 
allowed. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be 
available  for  public  review  in  June,  1992. 
After  a  45-day  public  comment  period, 
the  comments  received  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement  tFEIS).  The  FEIS  is 
scheduled  to  be  completed  by 
September.  1992.  The  Forest  Service  will 
respond  to  the  comments  received  in  the 
FEIS.  The  Flathead  Forest  Supervisor 
who  is  responsible  o^icial  for  this  EIS 
will  make  a  decision  regarding  this 
proposal  considering  the  comments  and 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies.  The 
decision  and  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decision. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency  publishes  the  notices 
of  availability  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that' 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 


impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  PoHcy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

Dated:  January  16. 1992. 
Bert  Stout 
District  Ranger. 
[FR  Doc.  92-1782  Filed  1-23-92;  8:45  am] 

WLUNO  CODE  M10-11-W 


National  Agricultural  Statistics  Service 

Cattle  Inventory  and  Cattle  on  Feed 
Survey  Changes 

Notice  is  hereby  given  that  the 
National  Agricultural  Statistics  Service 
(NASS)  has  modified  sampling  and  data 
collection  procedures  for  Cattle 
Inventory  and  Cattle  on  Feed  surveys 
for  1992.  The  following  changes  have 
been  made  to  improve  survey  reliability 
and  minimize  respondent  burden: 

(a)  The  Cattle  Inventory  questionnaire 
and  the  Cattle  on  Feed  questionnaire 
will  be  combined  into  one  instrument  in 
January  and  July; 

(b)  liie  national  sample  sizes  will  be 
increased  by  nearly  13,000  operations  in 
January  and  approximately  10,000 
operations  in  July.  These  increases  will 
be  spread  primarily  throughout  the 
"farmer  feeder"  States; 

(c)  NASS,  in  order  to  ensure  greater 
response  to  the  questionnaires  sent  to 
sample  feedlots,  will  now  contact 
nonrespondents  either  by  telephone  or 
in  person. 

For  more  information  contact  William 
L.  Pratt,  Chief,  Livestock,  Dairy  and 
Poultry  Branch,  Estimates  Division, 
room  5906-S,  NASS/USDA. 
Washington,  DC  20250. 

(7  U.S.C.  2204) 

Done  in  Washington,  DC,  this  21st  day  of 
January  1992. 

Charles  E.  Caudill. 

Administrator. 

[FR  Doc.  92-1808  Filed  1-23-92;  8:45  am) 

BILLItMi  CODE  3410-20-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Public  Meeting  of  ttie 
Indiana  Advisory  Committee; 
Corrected 

Pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  U.S.  Commission 
on  Civil  Rights,  notice  is  hereby  given 
that  the  meeting  of  the  Indiana  Advisory 
Committee  to  the  Commission, 


UMI 


previously  announced  in  the  Federal 
Register  on  January  6, 1992,  (57  FR  395), 
PR  Dbc.  92-150,  to  convene  at  9  a  jn. 
until  5  p.m.  on  Friday,  February  7. 1992, 
at  the  University  Place  Hotel,  850  West 
Michigan  Street,  Indianapolis,  Indiana 
has  been  rescheduled  to  convene  on 
Friday,  February  14, 1992  at  the  same 
location.  The  purpose  of  this  meeting  is 
for  the  Committee  to  discuss  its  report 
on  hate  crime  and  to  plan  a  future 
project. 

Persons  desiring  additional 
information  should  contact  Hollis  E. 
Hughes,  Committee  Chairperson  at  (219) 
233-9305  or  Constance  M.  Davis, 
Regional  Director  of  the  Midwestern 
Regional  OfHce,  U.S.  Commission  on 
Civil  Rights,  at  (312)  353-8311.  Hearing- 
impaired  persons, who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  January  17, 1992. 
Carol  Lm  Huriey. 

Chief,  Regional  Programs  Coordination  Unit 
[FR  Doc.  92-ie09  PUed  1-23-42: 8:45  am] 
BILUNa  COM  im  01  II 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Government  Owned  Inventions 
Available  for  Ucensing;  Notice 

aqency:  National  Institute  of  Standards 
and  Technology,  Commerce. 

action:  Notice  of  Government  Owned 
Inventions  available  for  Ucensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 

SN382,884 

(4,954,722)  Scanning  Scattering  Microscope 
SN482.589, 
(4,962,275)  Separator-Solubilizer  for 
Supercritical  Fluid  Extraction 
SN319,197 
(4,968,908)  Method  and  Apparatus  for  Wide 
Band  Phase  Modulation 
SN452.439 
(4,969.856)  Transparent  Thin  Film 
Thermocouple 


SN409.854 
(4,972,720)  Thermal  Technique  for 
Determining  Interface  and/or  Interply 
Strength  in  Composites 
SN411,964 
(5,001,001)  Process  for  the  Fabrication  of 
Ceramic  Monoliths  by  Laser-Assisted 
Chemical  Vapor  Infiltration 
SN292,e01 
(4,954,481)  Superconductor-Polymer 
Composites 
SN381,553 
(4.963.826)  Reference  Standard  Block  for 
Use  in  Nondestructive  Test  Probe 
Calibration  and  Method  of  Manufacture 
Thereof 
SN4ia387 
(4,965,529)  High  Current,  Very  Wide  Band 
Transconductance  AmpUfier 
SN388,420 
(4,980,566)  Ultrashort  Pulse  Multichannel 
Infrared  Spectrometer  Apparatus  and 
Method  for  Obtaining  Ultrafast  Time 
Resolution  Spectral  Data 
SN801,972 
(4,638,257)  AmpUrication  By  a  Phase 
Lodced  Array  of  )osephson  Junctions 
SN745,309 
(4,700,150)  External  Laser  Frequency 
Stabilizer 
SN419.164 
(5,015.323)  Multi-tiped  Field-emission  Tool 
for  Parallel-process  Nanostructure 
Fabrication 
SN868,483 

(4.672851)  Acoustic  Evaluation  of  Thermal 
Insulation 
SN747,48B 
(4,685,661)  Method  and  Mechanism  for 
Pixturing  Objects 
SN838,748 

(4,694.230)  Micromanipulator  System 
SN802.091 
(4,705,949)  Method  and  Apparatus  Relating 
to  Specimen  Cells  for  Scanning  Electron 
Microscope 
SN668.485 

(4,707.013)  Split  Rail  Parallel  Gripper 
SN834,728 
(4,714,339)  Three  and  Five  Axis  Laser 
Tracking  System 
SN067.400 

(4.765,668)  Robot  End  Effector 
SN031.716 
(4,765,750)  Method  of  Determining 
Subsurface  Property  Value  Gradient 
SN048,848 
(4,765,754)  Inclined  Contact  Recirculating 
Roller  Bearing 
SN015,557 
(4,771,022)  High  Pressure  Process  for 
Producing  Transformation  Toughened 
Ceramics 
SN851,607 
(4,772524)  Fibrous  Monolithic  Ceramic  and 
Method  Production 
SN897.227 
(4,772,745)  Polymer-reactive  Photosensitive 
Anthracenes 
SNg00,433 
(4,804,446)  Electrodeposition  of  Chromium 
From  a  Trivalent  Electrolyte 
SN035.211 
(4.780,779)  Heat  Pipe  Oven  Molecular  Beam 
Source 


^  Technical  and  licensing  information, 
including  a  copy  of  the  patent,  on  these 
inventions  may  be  obtained  by  writing 
to:  Bruce  E.  Mattson,  National  Institute 
of  Standards  and  Technology,  Office  of 
Technology  Commercialization,  Division 
222,  room  A343,  Gaithersburg,  Maryland 
20899  or  by  telephoning  (301)  975-3084. 

Dated:  January  17. 1992. 
JohB  W.  Lyons, 

Director. 

[FR  Doc.  92-1820  Filed  1-23-92;  8:45  am] 

BHUNQ  COOC  SSia-IMI 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management  Federal 
Consistency  Appeal  bi  the 
Municipality  of  Barceloneta,  Puerto 
Rico,  From  an  OI>iection  by  the 
Commonwealth  of  Puerto  Rico 


AOENCV:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

action:  Notice  of  appeal  and  request  for 
comments. 

On  June  4, 1990,  the  Secretary  of 
Conunerce  (Secretary)  received  a  notice 
of  appeal  from  counsel  for  the 
Municipality  of  Barceloneta,  Puerto  Rico 
(Appellant).  The  Appellant  is  appealing 
to  the  Sect«tary  under  section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended, 
(CZMA)  and  the  Department  of 
Commerce's  implementing  regulations  at 
15  CFR  part  930,  subpart  H.  The  appeal 
is  taken  from  an  objection  by  the 
Conunonwealth  of  Puerto  Rico  Planning 
Board  (PRTO)  to  the  Appellant's 
consistency  certification  that  its 
proposal  for  U.S.  Army  Corps  of 
Engineers  permit  to  channelize  a  portion 
of  the  Rio  Grdhde  De  Manati  as  part  of  a 
flood  control  project  and  dredge 
6,233,607  cubic  meters  of  material  to 
create  a  marina  within  the  river  is 
consistent  with  the  PRPB's  coastal  zone 
management  program. 

The  CZMA  provides  that  a  timely 
objection  by  a  state  (including  the  PRPB) 
to  a  consistency  certification  precludes 
any  Federal  agency  from  issuing 
licenses  or  permits  for  the  activity     , 
unless  the  Secretary  finds  that  the 
activity  is  either  "consistent  with  the 
objectives "  of  the  CZMA  (Ground  I)  or 
"necessary  in  the  interest  of  national 
security"  (Ground  II).  (Section 
307[c)(30(A).)  To  make  such  a 
determination,  the  Secretary  must  find 
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that  the  proposed  project  satisfies  the 
requirements  of  15  CFR  930.121  or 
930.122. 

The  Appellant  requests  that  the 
Secretary  override  ^e  PRPB's 
consistency  objections  based  on  Ground 
I.  To  make  the  determination  that  the 
proposed  activity  is  "consistent  with  the 
objectives"  of  the  CZMA,  the  Secretary 
must  find  that:  (1)  The  proposed  activity 
furthers  one  or  more  of  the  national 
objectives  or  purposes  contained  in 
sections  302  or  303  of  the  CZMA,  (2)  the 
adverse  effects  of  the  proposed  activity 
do  not  outweigh  its  contribution  of  the 
national  interest.  (3)  the  proposed 
activity  will  not  violate  the  Clean  Air 
Act  or  the  Federal  Water  Pollution 
Control  Act.  and  (4)  no  reasonable 
alternative  is  available  that  would 
permit  the  activity  to  be  conducted  in  a 
manner  consistent  with  PRPB's  coastal 
management  program.  15  CFR  930.121. 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  make  as 
set  forth  in  the  regulations  at  15  CFR 
930.121.  Comments  are  due  within  30 
days  of  the  publication  of  this  notice 
and  should  be  sent  to  Stephanie  S. 
Campbell.  Attorney-Adviser.  Office  of 
the  Assistant  General  Counsel  for 
Ocean  Services.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
U.S.  Department  of  Commerce,  1825 
Connecticut  Avenue,  NW.,  suite  603, 
Washington  DC  20235.  Copies  of 
comments  should  also  be  sent  to  Ms. 
Ivette  Dejesus.  Puerto  Rico  Planning 
Board,  De  Diego  Avenue.  Stop  22,  San 
Juan.  Puerto  Rico.  00940-9985. 

All  nonconfidential  documents 
submitted  in  this  appeal  or  available  for 
public  inspection  during  business  hours 
at  the  offices  of  the  Commonwealth  of 
Puerto  Rico  Planning  Board  and  the 
OfHce  of  the  Assistance  General 
Counsel  for  Ocean  Services.  NOAA. 

FOA  FURTHER  INFOmMATION  CONTACT: 
Stephanie  S.  Campbell,  Attorney- 
Adviser.  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue,  NW.,  suite  603, 
Washingtoa  DC  20235,  (202)  606-4200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance] 

Dated:  January  21, 1992. 
ThomM  A.  Campbell. 
General  Counsel. 
|FR  Doc.  92-1757  Filed  l-2»-92:  8',45  am) 


U  Ml 


Marine  Mammals;  Modification  of 
Scientific  Research  Permit  No.  580 
(P77#22) 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Modification  of  Scientific 
Research  Permit  No.  580  (P77#22). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  Scientific  Research 
Permit  No.  684  (P77#35)  issued  to  NMFS, 
National  Marine  Mammal  Laboratory, 
Alaska  Fisheries  Center,  7600  Sand 
Point  Way,  NE.,  BIN  C15700,  Seattle, 
Washington  98115,  on  April  1, 1987,  is 
modified  to  extend  the  effective  date 
through  April  30, 1992. 

This  modification  is  effective  January 
1. 1992. 

Documents  pertaining  to  this 
Modification  and  Permit  are  available 
for  review  in  the  following  offices: 
By  appointment:  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service.  NOAA.  1335  East-West  Hwy., 
Silver  Spring.  Maryland  20910,  (301- 
713-2289);  and: 
Northwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  7600  Sand 
Point  Way,  NE.,  BIN  C15700— Building 
1,  Seattle.  WA  98115-0070,  (206-526- 
6150). 

Dated:  January  16, 1992. 
Nancy  Foster, 

Office  of  Protected  Resources,  National 

Marine  Fisheries  Service. 

(FR  Doc.  92-1730  Filed  1-23-92;  8:45  am] 

8IUJMS  CODE  3S10-22-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List;  Additions  and 
Deletion 

AGENCY:  Committee  for  Purchase  From 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  and  deletion  from 
Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  severe  disabilities,  and 
deletes  from  the  Procurement  List  a 
service  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  February  24, 1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 


1107, 1755  Jefferson  Davis  Highway, 
Ariington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUI>PLEMENTARV  INFORMATION:  On 

August  16.  November  11,  December  2 
and  6, 1991,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  notices  (56  FR 
40872,  58051,  61234  and  63937)  of 
proposed  additions  to  and  deletion  from 
the  Procurement  List:. 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  additions  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.4. 1  certify  that  the 
following  actions  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Cutlery.  Plastic.  Medium  Weight 
7340-00-NIB-0009  (Knife) 
7340-00-NIB-OOlO  (Fork) 
7340-00-NIB-OOll  (Teaspoon) 
7340-0(>-NIB-0012  (Soup  Spoon) 
(Requirements  of  tlie  Navy  Exchange  Service 

Command) 
Clip  System,  Paper 
7510-01-317-4219  (Desk  Dispenser) 
7510-01-317-4220  (Hand  Dispenser) 
7510-01-317-4228  (Metal  Clip  refill) 

Services 

Grounds  Maintenance.  Naval  Weapons 

Station.  Concord.  Califomid. 
Janitorial/Custodial.  U.S.  Army  Reserve 

Center.  950  New  Castle  Road.  Farrell. 

Pennsylvania. 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center.  1545  Airport  Road.  Franklin. 

Pennsylvania. 
Mail  and  Messenger  Service.  U.S.  Army 

Corps  of  Engineers.  Portland,  Oregon. 
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This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of  this 
addition  or  options  exercised  under  those 
contracts. 

Deletion 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
is  no  longer  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

Accordingly,  the  following  service  is 
hereby  deleted  from  the  Procurement 
List:  Grounds  Maintenance,  Naval 
Weapons  Center,  China  Lake. 
California. 
Beverly  L  Milkman, 
Executive  Director. 
(FR  Doc.  92-1804  Filed  1-23-92;  8:45  am) 

MLUNO  CODE  M20-39-4I 


Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  addition  to 

Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEn^EO  ON  OR. 
BEFORE:  February  24. 1992. 
ADDRESSES:  Coomiittee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  action. 
If  the  Committee  approves  the  proposed 
addition,  all  entities  of  the  Federal 
Government  (except  as  otherwise 
indicated)  will  be  required  to  procure 
the  commodities  listed  below  from 
nonprofit  agencies  employing  the  blind 
or  other  severely  disabled  individuals. 

It  is  proposed  to  add  the  following 
commodities  to  the  Procurement  List: 

Cover,  Protective,  Life  Preserver 

4220-00-926-9459  thru  4220-00-92fr4479 

Pail.  Utihty 

7240-00-060-6006 

7240-00^)61-1163 

7240-00-246-1097 

7240-00-8a9-378S 

Container,  Shipping      ' 


6115-00-NSH-0204  thru  8115-0O-NSrt>O213 
(Requirements  of  the  U.S.  Mint  Washington, 

DC) 
Cake  Mix 
8920-00-823-7221 
8920-00-823-7223 
8920-01-250-6360 
Beverly  L.  Millunan, 
Executive  Director. 
[FR  Doc.  92-1805  Filed  1-23-92: 8:45  am] 

WLUNO  CODE  MaO-3»Hi 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board's 
Committee  on  Technology  to  Support 
Force  Projection:  Global  Reach---Global 
Power  will  meet  on  30-31  January  1992, 
at  the  RAND  Corporation,  1700  Main 
Street,  Santa  Monica,  CA  from  8  a.m.  to 
5  p.m. 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  gather  information 
for  the  study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section 
552b(c]  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 
Patsy  ].  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  92-1693  Filed  1-23-92;  8:45  am] 
nLLMQ  CODE  M10-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board's 
Committee  Global  Reach — Global 
Power  will  meet  on  12-13  February  1992, 
at  The  ANSER  Corporation,  Crystal 
Gateway  3, 1215  Jefferson  Davis 
Highway,  Arlington,  VA,  from  8  a.m.  to  5 
p.m. 

The  purpose  of  this  meeting  is  to 
review  the  tasking,  receive  briefings  and 
gather  information  for  the  study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 
Patsy  |.  Conner. 

Air  Force  Federal  Register,  Liaison  Officer. 
[FR  Doc.  92-1781  Filed  1-23-92;  8:45  am] 
MUJNO  COM  ttW-41-M 


USAF  Scientific  Advisory  Board; 
Meeting 

January  16, 1992. 

The  USAF  Scientific  Advisory  Board 
Arnold  Engineering  Development  Center 
(AEDC)  Advisory  Group  will  meet  on 
March  16-17, 1992  from  8  a.m.  to  4  p.m. 
Central  Time  at  Arnold  Air  Force  Base, 
Tennessee.  This  meeting  was  originally 
scheduled  for  January  22-23, 1992. 

The  purposes  of  this  meeting  will  be 
to  acquaint  the  new  AEDC  Advisory 
Group  members  with  the  mission  and 
test  facilities  of  AEDC  and  to  receive 
feedback  from  the  AEDC  Advisory 
Group  on  the  planning  process  that  is 
used  to  identify/select/fund/build 
AEDC's  technical  facilities.  This  meeting 
will  be  closed  to  the  public,  in 
accordance  with  section  552b(c)  of  title 
5,  United  States  Code,  specifically 
subparagraphs  (1)  and  (4). 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-6404. 
Patsy  |.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer 
[FR  Doc  92-1780  Filed  1-23-92;  8:45  am] 

BHXMO  COOC  lStO-01-H 


Department  of  ttie  Navy 

Government-owned  Inventions; 
AvailabUity  for  Licensing 

AGENCY:  Department  of  the  Navy 

action:  Notice  of  Availability  of 
Inventions  for  Licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  end  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks.  Washington,  DC  20231,  for 
$3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS),  Springfield, 
Virginia  22161,  for  $6.95  each  ($10.95 
outside  North  American  Continent). 
Request  for  copies  of  patent  application 
must  include  the  patent  application 
serial  number.  Claims  are  deleted  from 
the  patent  applications  copies  sold  to 
avoid  premature  disclosure. 

FOR  FURTHER  INPOMATION  CONTACT  Mr. 

R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP),  Arlington,  Virginia 
22217-5000,  telephone  (703)  69&4001. 
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Patent  4.711.068:  TRIDENT  II  FIRST 
AND  SECOND  STAGE  INTERNAL 
INSULATION;  filed  24  October  1986; 
patented  8  December  1987. 

Patent  4.741.154:  ROTARY 
DETONATION  ENGINE;  filed  26 
March  1982;  patented  3  May  1988. 

Patent  4.784.350:  PASSIVE  STEP 
TRIMMER  FOR  MANEUVERING  RE- 
ENTRY BODY;  filed  19  February  1979; 
patented  15  November  1988. 

Patent  4,973.252:  SONAR  SIMULATION 
SYSTEM  USING  ADVANCED 
DIGITAL  TO  VIDEO  CONVERSION 
TECHNIQUES;  filed  12  November 
1971;  patented  27  November  1990. 

Patent  4.976,036:  PROHLE  TRANSFER 
IIG;  filed  31  October  1989;  patented  11 
December  1990. 

Patent  4.982.384:  SPLIT  BEAM  SONAR: 
filed  27  September  1971;  patented  1 
January  1991. 

Patent  5.003.779:  GEOTHERMAL 
ENERGY  CONVERSION  SYSTEM; 
filed  18  June  1990;  patented  2  April 
*    1991. 

Patent  5.004.183:  SWITCHED 
COMPARATOR  SYSTEM  FOR 
OBTAINING  DYNAMIC  RANGE; 
filed  23  May  1975;  patented  2  April 
1991. 

Patent  5.004.185:  AIR-SURFACE- 
MISSILE  DATA  UNK  SYSTEM;  filed 
31  August  1964;  patented  2  April  1991, 

Patent  5.004.801:  POLYMER  OF 
DITHIOETHER-LINKED 
PHTHALONITRILE;  filed  21 
November  1988;  patented  2  April  1991. 

Patent  5.0O4.993:  CONSTRICTED  SPLIT 
BLOCK  WAVEGUIDE  LOW  PASS 
FILTER  WITH  PRINTED  CIRCUIT 
HLTER  SUBSTRATE;  filed  19 
September  1989;  patented  2  April  1991. 

Patent  5.005.018:  MODULATOR  TO 
PROVIDE  A  CONTINUOUS  STEPPED 
FREQUENCY  SIGNAL  FORMAT: 
filed  6  October  1982;  patented  2  April 
1991. 

Patent  5.005.482:  COMBINED  MINE 
SAFETY  DEPLOYMENT  AND 
ACTIVATION  SYSTEM;  filed  21  May 
1984;  patented  9  April  1991. 

Patent  5,006.429:  EXTERNALLY 
HEATED  THERMAL  BATTERY;  filed 
24  August  1989;  patented  9  April  1991. 

Patent  5.007,155:  LATCH  PIN 
INSTALLATION  APPARATUS  AND 
METHOD;  filed  30  April  1990: 
patented  6  April  1991. 

Patent  5.007.700:  EDGE-EMITTING 
DIODE-TO-OPTICAHTBHR 
COUPLING  TECHNIQUE;  filed  13 
April  1990:  patented  16  April  1991. 

Patent  5,006,551:  LOW  NOISE  SONAR 
SUPPORT  SYSTEM:  filed  4  June  1979; 
patented  16  April  1991. 

Patent  5,006.680:  PROGRAMMABLE 
BEAM  TRANSFORM  AND  BEAM 
STEERING  CONTROL  SYSTEM  FOR 


A  PHASED  ARRAY  RADAR 
ANTENNA;  filed  20  April  1988;       - 
patented  16  April  1991. 

Patent  5.008.859:  ACOUSTIC 
TRANSPONDER  RECEIVER 
CIRCUIT;  filed  7  December  1988; 
patented  16  April  1991. 

Patent  5.008,860:  POSITION  AND 
VELOCITY  DETERMINING  SYSTEM; 
filed  16  March  1989;  patented  16  April 
1991. 

Patent  5.010.342:  RADAR  SIMULATOR: 
filed  14  May  1973;  patented  23  April 
1991 

Patent  5.010.385:  RESISTIVE  ELEMENT 
USING  DEPLETION-MODE 
MOSFETS;  filed  30  March  1990; 
patented  23  April  1991. 

Patent  5.010,804:  LAUNCHING 
PROJECTILES  WITH  HYDROGEN 
GAS  GENERATED  FROM 
TITANIUM- WATER  REACTIONS: 
filed  7  August  1990;  patented  30  April 
1991 

Patent  5,010,823:  UNEAR  PROPELLING 
SEPARATOR;  filed  13  July  1990: 
patented  30  April  1991. 

Patent  5,011.097:  VEHICLE  STEERING 
DEVICE;  filed  3  August  1990;  patented 
30  April  1991. 

Patent  5.011.785:  INSULATOR 
ASSISTED  SELF-AUGNED  GATE 
JUNCTION;  filed  30  October  1990: 
patented  30  April  1991. 

Patent  5.012,083:  LONG  WAVELENGTH 
INFRARED  DETECTOR  WITH 
HETEROJUNCTION;  filed  18  June 
1990;  patented  30  April  1991. 

Patent  5.012.121:  ENERGY  STORAGE 
CIRCUIT  FOR  SHORT  TERM  POWER 
INTERRUPTIONS;  filed  22  March 
1990:  patented  30  April  1991. 

Patent  5.012,452:  PULSE 
TRANSFORMATION  SONAR:  filed  1 
May  1972;  patented  30  April  1991. 

Patent  5.012.482:  IMPROVED  GAS 
LASER  AND  PUMPING  METHOD 
THEREFOR  USING  A  HELD 
EMMTTTER  ARRAY;  filed  12 
September  1990;  patented  30  April 
1991. 

Patent  5.012,483:  A  NARROW- 
BANDWIDTH  DIFFRACTION- 
UMITED,  COUPLED  STABLE- 
UNSTABLE  RESONATOR  LASER 
CAVITY;  filed  27  September  1990: 
patented  30  April  1991. 

Patent  5,012.740: 
ELECTRORHEOLOGICALLY 
DAMPED  IMPACT  SWITCH;  filed  5 
January  1990;  patented  7  May  1991. 

Patent  5,013,681:  METHOD  OF 
PRODUCING  A  THIN  SIUCON-ON- 
INSULATOR  LAYER;  filed  29 
September  1989;  patented  7  May  1991. 

Patent  5,014,068:  TRANSMISSION 
COUPLER  ANTENNA;  filed  19 
January  1990;  patented  7  May  1991. 

Patent  5.014,279:  LASER  DIODE 
PUMPED,  ERBIUM-DOPED.  SOLID 


STATE  LASER  WITH  HIGH  SLOPE 

EFHCIENCY;  filed  31  October  1989: 

patented  7  May  1991. 
Patent  5.015.353:  METHOD  FOR 

PRODUCING 

SUBSlllOICHIOMETRIC  SDJCON 

NITRIDE  OF  PRESELECTED 

PROPORTIONS:  filed  30  September 

1987:  patented  14  May  1991. 
Patent  5,015.603:  TIW  DIFFUSION 

BARRIER  FOR  AUZN  OHMIC 

CONTACTS  TO  P-TYPE INP:  filed  27 

December  1988:  patented  14  May  1991. 
Patent  5,015.943:  HIGH  POWER.  HIGH 

SENSITIVITY  MICROWAVE 

CALORIMETER;  filed  22  May  1989: 

patented  14  May  1991. 
Patent  5.016.022:  MONOPOLE 

INDUCnVETY  LOADED  ANTENNA 

TUNING  SYSTEM;  filed  14  September 

1981;  patented  14  May  1991. 
Patent  5,017,142:  INTERACTIVE 

METHOD  FOR  TESTING  WORKING 

MEMORY;  filed  7  November  1989; 

patented  21  May  1991. 
Patent  5.018.685:  DATA  LINK  AND 

RETURN  UNK;  filed  27  May  1964; 

patented  28  May  1991. 
Patent  5,020,032:  SONOBOUY 

SUSPENSION  SYSTEM;  filed  5 

December  1983;  patented  28  May  1991. 
Patent  5.020.400:  WING  FOLDING 

TOOL:  filed  26  March  1990;  patented  4 

lune  1991. 
Patent  5.021.489:  CORROSION- 
INHIBITING  COATING 

COMPOSITION;  filed  1  March  1990: 

patented  4  June  1991. 
Patent  5.022,027:  COMMUNICATIONS 

INTERFACE  AND  SYSTEM  FOR 

RADIATION  RECOVERY  OF  A 

MICROPROCESSOR  PORTION 

THEREOF:  filed  27  May  1982: 

patented  4  Jime  1991. 
Patent  5,022.326:  SYNCHRONOUS 

EXPLOSIVE  LOGIC  SAFING  DEVICE; 

filed  20  May  1982:  patented  11  June 

1991. 
Patent  5.023.056:  THIN  FILM  FORMING 

DEVICE;  filed  27  December  1989: 

patented  11  June  1991. 
Patent  5.023.545:  CIRCUIT  PROBING 

SYSTEM;  filed  4  June  1990:  patented 

11  June  1991. 
Patent  5.025,143:  AN  ENHANCED 

CLUTTER  SUPPRESSION 

APPARATUS  FOR  USE  WITH  AN 

INFRARED  SEARCH  AND 

SURVEILLANCE  SYSTEM;  filed  6  July 

1982:  patented  18  June  1991. 
Patent  5.025.218:  ACTIVE  SEARCH 

TECHNIQUE  FOR  SUBSURFACE 

OBJECTS;  filed  23  April  1979; 

patented  18  June  1991. 
Patent  5,025.416:  THIN  FILM 

MAGNETIC  MEMORY  ELEMENT; 

filed  1  June  1989;  patented  18  June 

1991. 
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Patent  5,025.425:  SONIC  DETECTION 

AND  TRACKING  SYSTEM;  filed  30 

April  1970;  patented  18  June  1991. 
Patent  5.025,464:  PSEUDO-RANDOM 

SUPPORT  STRUCTURE  FOR 

TRANSMISSION  GRATINGS;  filed  15 

March  1990;  patented  18  June  1991. 
Patent  5,025,556:  ENGINE  BLOCK 

CYLINDER  HEAD  BOLT  HOLE 

REPAIR;  filed  19  July  1990;  patented 

18  June  1991. 
Patent  5,025,728:  SELECTIVE  POINT 

DETONATION/DELAY  EXPLOSIVE 

TRAIN  DEVICE;  filed  14  February 

1983;  patented  25  June  1991. 
Patent  5,025.849:  CENTRIFUGAL 

CASTING  OF  COMPOSITE;  filed  15 

November  1989;  patented  25  June  1991. 
Patent  5,027,055:  COMPACT  OPTICAL 

RF  SPECTRUM  ANALYZER:  filed  10 

January  1990;  patented  25  June  1991. 
Patent  5.027,121:  VIDEO  PROCESSOR 

FOR  A  COUNTER- 

COUNTERMEASURER  SYSTEM; 

filed  9  July  1968;  patented  25  June 

1991. 
Patent  5,027,333:  ACOUSTIC  LOCATOR 

FOR  ELEMENTS  OF  A  FLEXIBLE 

SONAR  ARRAY;  filed  26  November 

1979;  patented  25  June  1991. 
Patent  5,030,913:  MULTIPLE  SENSOR 

MAGNETOMETER  WITH 

TEMPORAL  NOISE  REJECTION  AND 

CONTROLLABLE  SPATL\L 

RESPONSE  ON  A  MOVING 

PLATFORM:  filed  21  June  1981; 

patented  9  July  1991. 
Patent  5,030.957:  METHOD  OF 

SIMULTANEOUSLY  MEASURING 

ORTHOMETRIC  AND  GEOMETRIC 

HEIGHTS;  filed  28  February  1990; 
'    patented  9  July  1991. 
Patent  5,033,034:  ONBOARD  ACOUSTIC 

TRACKING  SYSTEM;  filed  13  May 

1980;  patented  16  July  1991. 
Patent  5,033,270:  ROTARY  BELLOWS; 

filed-l  October  1990;  patented  23  July 

1991. 
Patent  5,033.354:  DEEP  OPERATING 

MONITOR  AND  DESTRUCT  DEVICE; 

filed  21  November  1973;  patented  23 

July  1991. 
Patent  5.034.817:  REAL-TIME  OPTICAL 

MOTION  DETECTOR;  filed  28 

February  1990;  patented  23  July  1991. 
Patent  5.035.112:  NON-CONTINUOUS 

IGNITION  TRAIN:  filed  3  December 

1982;  patented  30  July  1991. 
Patent  5,035,180:  SHEARING  TYTO 

ORDANCE  VENTING  DEVICE;  filed 

28  March  1984;  patented  30  July  1991. 
Patent  5,035,756:  BONDING  AGENTS 

FOR  THERMITE  COMPOSITIONS; 

filed  10  January  1989;  patented  30  July 

1991. 
Patent  5.035,874:  DIALLYL  TELLURIDE 

AND  SYNTHESIS  OF  DIORGANO 

TQXURIDES;  filed  29  April  1991: 

patented  30  July  1991. 


Patent  5,036,323:  ACTIVE  RADAR 

STEALTH  DEVICE;  filed  17 

September  1990;  patented  30  July  1991. 
Patent  5,036,371:  MULTIPLE  QUANTUM 

WELL  DEVICE;  filed  27  September 

1989;  patented  30  July  1991. 
Patent  5,036,588:  NONVOLATILE.  FAST 

RESPONSE  WIRE  CUTTER;  filed  2 

October  1989;  patented  6  August  1991. 
Patent  5,036.769:  PYROFUSE  PLN  FOR 

ORDNANCE  DEVICE  ACTIVATION: 

filed  9  March  1990;  patented  6  August 

1991. 
Patent  5,037,042:  STABIUZED  SQUARE 

PARACHUTE;  filed  19  April  1990; 

patented  6  August  1991. 
Patent  5.039,228:  FIXTURELESS 

ENVIRONMENTAL  STRESS 

SCREENING  FACIUTY;  filed  2 

November  1989;  patented  13  August 

1991. 
Patent  5,039,812:  INSENSITIVE  HIGH 

DENSITY  EXPLOSIVE;  filed  13  April 

1981;  patented  13  August  1991. 
Patent  5,042,357:  PYROFUZE  AIRCRAFT 

ORDNANCE  ARMING  SYSTEM;  filed 

29  March  1990;  patented  27  August 

1991. 
Patent  5,042,385:  INHIBITOR  AND 

BARRIER  FOR  USE  WITH  HIGH 

ENERGY  ROCKET  PROPELLANTS; 

filed  24  January  1983;  patented  27 

August  1991. 
Patent  5,043.476:  DIALLYL  TELLURIDE; 

filed  26  June  1987;  patented  27  August 

1991. 
Patent  5,043.477:  METHYL  ALLYL 

TELLURIDE;  filed  13  July  1987: 

patented  27  August  1991. 
Patent  Application  471,314:  HIGH 

SPEED  PARALLEL  BACKPLANE; 

filed  29  January  1990. 
Patent  Application  524,414:  PHASE 

CANCELLATION  ENHANCEMENT 

OF  ULTRASONIC  EVALUATION  OF 

BONDS:  filed  17  May  1990. 
Patent  Application  543,132:  MACHINE 

OXIDE  CERAMIC;  filed  25  June  1990. 
Patent  Application  548,818:  SENSE 

AMPLIFIER  CONTROL  SYSTEM  FOR 

FERROELECTRIC  MEMORIES;  filed 

18  September  1990. 
Patent  Application  548,852: 

EMTTTANCE  MEASURLNG  DEVICE 

FOR  CHARGED  PARTICLE  BEAMS; 

filed  5  July  1990. 
Patent  Application  551,104:  METHOD 

FOR  DESIGNING  RELATIONAL 

DATABASE  SCHEMES  WITH  THE 

AID  OF  A  DIGITAL  COMPUTER; 

filed  9  July  1990. 
Patent  Application  553,835:  BIS(2- 

FLUORO-2.2-DINITROETHYL) 

CARBONATE. 

PENTAFLUOROSULFANYLIMINE; 

filed  18  July  1990. 
Patent  Application  554,051:  ELECTRO- 
OPTIC  DEVICES;  filed  16  July  1990. 
Patent  Application  556,606:  ALL 

WEATHER  PRECISION  LANDING 


SYSTEM  FOR  AIRCRAFT  IN 
REMOTE  AREAS;  filed  24  July  1990. 

Patent  Application  557,059: 
APPARATUS  FOR  DESIGNING  A 
SPECL\LLY  PORTED  TORPEDO 
LAUNCHING  SYSTEM;  filed  25  July 
1990. 

Patent  Application  560.702:  BI- 
DIRECTIONAL PHASE  STABLE 
MICROWAVE  TRANSMITTER/ 
RECEIVER;  filed  28  July  1990. 

Patent  Application  568,304: 
SUBMARINE  TORPEDO  TUBE 
SHUTTERWAY  LAUNCH  MODE 
ADAPTER:  filed  15  August  1990. 

Patent  Application  573.925:  O-RING 
INSERTATION  TOOL:  filed  27  August 
1990. 

Patent  Application  573,968: 
CAPACITATIVE  TEST  FIXTURE  FOR 
WATER  DETECTION  IN  FAULTY 
SUBMARINE  BUOYANT  CABLE 
ANTENN.^S;  filed  22  August  1990. 

Patent  Application  573.971:  IN-LINE 
LOAD  CELL  FOR  FLEXIBLE 
STRENGTH  MEMBERS;  filed  27 
August  1990. 

Patent  Application  575,749: 
METALUZED  TUBULE-BASED 
ARTinCL\L  DIELECTRIC;  filed  31 
August  1990.  ' 

Patent  Application  581,620:  IMPROVED 
GAS  LASER  AND  PUMPING 
METHOD  THEREFOR  USING  A 
FIELD  EMITTER  ARRAY;  filed  12 
September  1990. 

Patent  Application  582,274:  ALL- 
OPTICAL-FIBER  FARADAY 
ROTATION  CURRENT  SENSOR 
WITH  HETERODYNE  DETECTION 
TECHNIQUE;  filed  14  September  1990. 

Patent  Application  589,102:  LOW 
CAPCITANCE  HELD  EMITTER 
ARRAY  AND  METHOD  OF 
MANUFACTURE  THEREFOR;  filed  27 
September  1990. 

Patent  Application  589,703:  PIVOTING 
SEAT  FOR  FIGHTER  AIRCRAFT: 
filed  26  September  1990. 

Patent  Application  589,758:  METHOD 
OF  NANOMETER  LITHOGRAPHY; 
filed  28  September  1990. 

Patent  Application  807,350: 
MAGNETOSTRICnVE  LINEAR 
MOTOR;  filed  11  October  1990. 
Dated:  January  13. 1992. 

Wayne  T.  Baudno. 

Lieutenant, /ACC,  US.  Naval  Reserve^ 

Alternate  Federal  Register  Liaison  Officer. 

(FR  Doc.  92-1698  Filed  1-23-42;  8:45  am] 
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action:  Amendment  and  deletion  of 
record  system  notices. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  delete  one  and  amend  five 
existing  systems  of  records  to  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974,  as  amended  (6 
U.S.C.  552a).  The  specific  changes  are 
set  forth  below  followed  by  the  system 
notices  as  amended. 
DATES:  The  deletion  is  effective  January 
24, 1992.  The  amendments  will  be 
elective  February  24, 1992,  unless 
comments  are  received  that  result  in  a 
contrary  determination. 
FOR  FURTHER  MFORMATWN  CONTACT: 
Mrs.  Gwendolyn  Aitken,  Head.  PA/ 
POIA  Branch.  Office  of  the  Chief  of 
Naval  Operations  (OP-09B30), 
Department  of  the  Navy.  The  Pentagon, 
Washington.  DC  20350-2000.  Telephone 
(703)  614-2004. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Nav>'  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974.  as  amended.  (5 
U.S.C.  552a)  were  published.in  the 
Federal  Register  as  follows: 

51  FR  12908.  Apr.  16, 1986 

51  FR  18088,  May  16. 1988  (DON  CompilaUon, 

changes  follow) 
51  FR  19884.  ]un.  3. 1968 
51  FR  30377,  Aug.  28, 1986 
51  FR  30393,  Aug.  28. 1966 

51  FR  45931.  Dec.  23, 1988 

52  FR  2147.  Jan.  20, 1987 
52  FR  2149,  )an.  20, 1987 
52  FR  8500.  Mar.  18. 1987 
52  FR  15530,  Apr.  29, 1967 
52  FR  22871.  Jun.  15. 1987 

52  FR  45848.  Dec.  2. 1987 

53  FR  17240,  May  16. 1988 
53  FR  21512,  Jun.  a  1988 
53  FR  25383,  Jul.  6, 1988    . 
53  FR  39499,  Oct.  7, 1988 

53  FR  41224,  Oct.  20, 1988 

54  FR  832Z  Feb.  28. 1989 
54  FR  14378,  Apr.  11. 1989 
54  FR  32882,  Aug.  9. 1989 
54  FR  40160.  Sep.  29, 1989 
54  FR  41495,  Oct.  10, 1969 
54  FR  43453,  Oct.  25, 1989 
54  FR  45781,  Oct.  31, 1989 
54  FR  48131,  Nov.  21, 1989 
54  FR  51784.  Dec.  18. 1989 

54  FR  52976,  Dec.  28, 1989 

55  FR  219ia  May  30. 1990  (Navy  Mailing 
Addresses) 

55  FR  37930,  Sep.  14. 1990 
55  FR  42758,  Oct  23, 1990 
55  FR  4750&  Nov.  14, 1990 
55  FR  48878.  Nov.  21. 1990 

55  FR  53167.  Dec  27. 1990 
58  FR  424.  Jan.  4. 1991 
58  FR  12721,  Mar.  27, 1991 
58  FR  27503.  Jun.  14, 1991 
58  FR  28144.  Jun.  19, 1991 
58  FR  31394.  Jul.  10. 1991  (DOD  Updated 

Indexes) 

56  FR  40677,  Aug.  16. 1991 
58  FR  46167,  Sep.  10. 1991 
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56  FR  59249.  Nov.  25, 1991 
58  FR  63503.  Dec.  4, 1991 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  which 
requires  the  submission  of  altered 
systems  reports. 

Dated:  January  20, 1991. 
L.M.Bynum. 

Alternate  OSD  Federal  Register  Uaision 
Officer.  Department  of  Defense. 

DELETION 

N05210-2 

System  name: 

PA/FOIA  and  Mandatory 
DeclassiHcation  Review  Case  Files  (56 
FR  12721.  March  27. 1991). 

Reason: 

System  is  no  longer  needed. 

N01131-1 

Sytem  name: 

Officer  Selection  and  Appointment 
System  (51  FR  18101.  May  16. 1986). 

Changes: 


System  location: 

Delete  entry  and  replace  with 
"Primary  System:  For  Active  Duty 
Recruiting-Headquarters,  Navy 
Recruiting  Command,  4015  Wilson 
Boulevard.  Arlington.  VA  22203-1991; 
For  Reserve  Recruiting:  Naval  Reserve 
Recruiting  Command.  4400  Dauphine 
Street  New  Orleans.  LA  70146-5001. 

Decentralized  segments- 
Headquarters,  Navy  Recruiting 
Activities  and  subsidiary  offices;  Armed 
Forces  Entrance  and  Examining  Centers; 
Chief  of  Naval  Personnel;  Chief.  Bureau 
of  Medicine  and  Surgery;  National 
Personnel  Records  Centers;  Naval 
Reserve  Units;  Naval  Education  and 
Training  Activities;  NROTC  Units; 
Naval  Sea  Systems  Command 
Headquarters;  Naval  Intelligence 
Command  and  subsidiary  activities; 
Department  of  Defense  Medical 
Examination  Review  Board;  Naval 
Reserve  Recruiting  Command 
detachments  and  reserve  recruiting  Beld 
offices." 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  for  active  duty 
recruiting  information  to  the 
Commander,  Navy  Recruiting  Command 
(ATTN:  Privacy  Act  Coordinator).  4015 


Wilson  Boulevard.  Arlington.  VA  22203- 
1991;  or  to  the  applicable  Naval  , 
Recruiting  District  as  listed  under  U.S. 
Government  in  white  pages  of  telephone 
book.  For  reserve  recruiting  information 
to  the  Commander.  Naval  Reserve 
Recruiting  Command  (ATTN;  Privacy 
Act  Coordinator).  4400  Dauphine  Street, 
New  Orleans.  LA  70146-5001.  or  to  the 
applicable  Naval  Reserve  Recruiting 
Detachment. 

Letter  should  contain  full  name, 
address.  Social  Security  Number  and 
signature.  The  individual  may  visit  any 
location.  Proof  of  identification  will 
consist  of  picture-bearing  or  other 
official  identification." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  for  active  duty 
recruiting  information  to  the 
Commander.  Navy  Recruiting  Command 
(ATTN:  Privacy  Act  Coordinator).  4015 
Wilson  Boulevard,  Arlington,  VA  22203- 
1991;  or  to  the  applicable  Naval 
Recruiting  District  as  Usted  under  U.S. 
Government  in  white  pages  of  telephone 
book.  For  reserve  recruiting  information 
to  the  Commander.  Naval  Reserve 
Recruiting  Command  (ATTN:  Privacy 
Act  Coordinator).  4400  Dauphine  Street. 
New  Orieans.  LA  70146-5001,  or  to  the 
applicable  Naval  Reserve  Recruiting 
Detachment. 

Letter  should  contain  full  name, 
address.  Social  Security  Number  and 
signature.  The  individual  may  visit  any 
location.  Proof  of  identification  will 
consist  of  picture-bearing  or  other 
official  identification."    . 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CER  part 
701;  or  may  be  obtained  &om  the  system 
manager." 

Exemptions  claimed  for  the  system: 

Delete  entry  and  replace  with  "Parts 
of  this  system  may  be  exempt  under  the 
provisions  of  5  U.S.C,  552a(k)(l).  (5).  (6) 
and  (7),  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b)(1). 
(2),  and  (3),  (c)  and  (e)  cmd  published  in 
32  CFR  part  701.  For  additional 
information,  contact  the  system  ^ 

manager. 
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N01131-1 
SYSTEM  NAaie 

Officer  Selection  and  Appointment 
System. 

SYSTEM  LOCATKNi: 

Primary  System:  For  Active  Duty 
Recruiting-Headquarters,  Navy    . 
Recruiting  Command.  4015  Wilson 
Boulevard.  Arlington.  VA  22203-1991: 
For  Reserve  Recruiting:  Naval  Reserve 
Recruiting  Command,  4400  Dauphine 
Street.  New  Orleans.  LA  70146-5001. 

Decentralized  segments- 
Headquarters,  Navy  Recruiting 
Activities  and  subsidiary  offices;  Armed 
Forces  Entrance  and  Examining  Centers; 
Chief  of  Naval  Personnel;  Chief,  Bureau 
of  Medicine  and  Surgery;  National 
Personnel  Records  Centers:  Naval 
Reserve  Units;  Naval  Education  and 
Training  Activities;  NROTC  Units; 
Naval  Sea  Systems  Command 
Headquarters;  Naval  Intelligence 
Command  and  subsidiary  activities; 
Department  of  Defense  Medical 
Examination  Review  Board;  Naval 
Reserve  Recruiting  Command 
detachments  and  reserve  recruiting  field 
offices. 

CATCoomES  or  inoivhnials  ooverso  by  tub 
system: 

Individuals  who  have  made 
application  for  direct  appointment  to 
commissioned  grade  in  the  Regular 
Navy  or  Naval  Reserve,  applied  for 
officer  candidate  program  leading  to 
commissioned  status  in  the  U.S.  Naval 
Reserve,  applied  for  a  Navy/Marine 
Corps  sponsored  NROTC  scholarship 
program  or  preparatory  school  program, 
applied  for  interservice  transfer  to 
Regular  Navy  or  Naval  Reserve. 

CATEOOmES  OF  RECONDS  IN  THE  SYSTEM: 

Records  and  correspondence  in  both 
automated  and  nonautomated  form 
concerning  any  applicant's  personal 
history,  education,  professional 
qualifications,  physical  qualifications, 
mental  aptitude,  character  and 
interview  appraisals.  National  Agency 
Checks  and  certifications  of  background 
investigations. 

autnomty  ton  maintenancb  of  tme 
system: 

5  U.S.C.  301.  Departmental 
Regulations,  10  U.S.C  sections 
governing  authority  to  appoint  officers: 
10  U.S.C.  591.  600,  716  2107.  2122.  5579. 
5600;  Merchant  Marine  Act  of  1939  (as 
amended);  and  Executive  Orders  9397, 
10450.  and  11652. 

IMNPOSEfS): 

To  manage  and  contribute  to  the 
recruitment  of  qualified  men  and  women 


for  officer  programs  and  the  regular  and 
reserve  components  of  the  Navy. 

To  ensure  quality  military  recruitment 
and  to  maintain  records  pertaining  to 
the  applicant's  personal  profile  for 
purposes  of  evaluation  for  fitness  for 
commissioned  service. 

MOUTME  uses  OF  WBCOIIOS  MiUNTAWlEO  M 
THE  SYSTBi,  MCLUONM  CATEOOMES  OF 
USERS  AND  THE  FUNKMES  OF  SUGN  USES: 

To  officials  and  employees  of  the 
Department  of  Transportation  in  the 
performance  of  their  official  duties 
relating  to  the  recruitment  of  Merchant 
Marine  personnel. 

To  officials  and  employees  of  other 
departments  agencies  of  the  Executive 
Branch  of  government,  upon  request,  in 
the  performance  of  their  official  duties 
related  to  the  management  of  quality 
military  recruitment 

To  officials  and  employees  of  the 
Veterans  Administration  and  Selective 
Service  Administration  in  the 
performance  of  their  official  duties 
related  to  enlistment  and  reenlistment 
eligibility  and  related  benefits. 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  also  apply  to  this 
system. 

FOUOES  AND  FRACriCES  FOn  STOMNO, 
NETmEVmO,  ACCESSWIO.  WETAimWO.  AND 
OtSPOSHM  OF  RECONOS  M  TNE  system: 

storage: 

Automated  records  are  stored  on 
magnetic  tape:  paper  records  are  stored 
in  file  folders. 

rctrievabiuty: 

Name  and  Social  Security  Number  of 
applicant. 

safeouaros: 

Records  kept  in  file  cabinets  and 
offices  locked  after  working  hours. 
Based  on  requirements  of  user  activity, 
some  buildings  have  24-hour  security 
guards. 

REItNINM  AND  OtSFOSAU 

Application  records  maintained  six 
months;  after  six  months,  summary 
sheets  maintained  for  five  years  at 
National  Record  Storage  Center. 
NROTC  application  records  kept  for 
current  year  only.  Correspondence  files 
maintained  for  two  years. 


For  Active  Duty  Recruiting: 
Commander.  Navy  Recruiting 
Command.  4015  Wilson  Boulevard, 
Arlington.  VA  22203-1991. 

For  Reserve  Recruiting:  Commander. 
Navy  Reserve  Recruiting  Command, 


4400  Dauphine  Street.  New  Orleans.  LA 
70146-5001. 

NOTIFICATION  FMOCEOURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  for  active  duty 
recruiting  information  to  the 
Commander.  Navy  Recruiting  Command 
(ATTN:  Privacy  Act  Coordinator),  4015 
Wilson  Boulevard.  Arlington.  VA  22203- 
1991:  or  to  the  applicable  Naval 
Recruiting  District  as  listed  under  U.S. 
Government  in  white  pages  of  telephone 
book.  For  reserve  recruiting  information 
to  the  Commander,  Naval  Reserve 
Recruiting  Command  (ATTN:  Privacy 
Act  Coordinator),  4400  Dauphine  Street, 
New  Orieans.  LA  70146-5001.  or  to  the 
applicable  Naval  Reserve  Recruiting 
Detachment. 

Letter  should  contain  full  name, 
address.  Social  Security  Number  and 
signature.  The  individual  may  visit  any 
location.  Proof  of  identification  will 
consist  of  picture-bearing  or  other 
official  identification. 

RECORD  ACCESS  FROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  for  active  duty 
recruiting  information  to  the 
Commander,  Navy  Recruiting  Command 
(ATTN:  Privacy  Act  Coordinator),  4015 
Wilson  Boulevard,  Arlingtoa  VA  22203- 
1991;  or  to  the  applicable  Naval 
Recruiting  District  as  listed  under  U.S. 
Government  in  white  pages  of  telephone 
book.  For  reserve  recruiting  information 
to  the  Commander,  Naval  Reserve 
Recruiting  Command  (ATTN:  Privacy 
Act  Coordinator).  4400  Dauphine  Street, 
New  Orleans.  LA  70146-5001.  or  to  the 
applicable  Naval  Reserve  Recruiting 
Detachment 

Letter  should  contain  full  name, 
address.  Social  Security  Number  and 
signature.  The  individual  may  visit  any 
location.  Proof  of  identification  will 
consist  of  picture-bearing  or  other 
official  identification. 

CONTESTWO  RECORD  FROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  pubhshed  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RBOONO  SOUNCS  CATKOOiliBSa 

Navy  Recruiting  personnel  and 
employees  processing  applications: 
medical  personnel  conducting  physical 
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examination  and  private  physicians 
providing  consultations  or  patient 
history;  character  and  employer 
references  named  by  applicants; 
educational  institutions,  staff  and 
faculty  members;  Selective  Service 
Commission;  local,  state,  and  federal 
law  enforcement  agencies;  prior  or 
current  military  service  record; 
Members  of  Congress;  Commanding 
Officer  of  Naval  Unit,  if  active  duty; 
Department  of  Navy  offices  charged 
with  personnel  security  clearance 
functions.  Other  officials  and  employees 
of  the  Department  of  the  Navy. 
Department  of  Defense,  and  components 
thereof,  in  the  performance  of  their 
official  duties  and  as  specified  by 
current  instructions  and  regulations 
promulgated  by  competent  authority. 

EXEMmONS  CtAIMCO  FOU  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C. 
552a(k][l],  (5),  (6]  and  (7),  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  701.  For  additional 
information,  contact  the  system 
manager. 

N01133-2 

System  name: 

Recruiting  Enlisted  Selection  System 
(51  FR 18104,  may  16, 1986). 

Changes: 


System  location: 

Delete  entry  and  replace  with 
"Primary  System  (Active  Duty 
Recruiting  l8sues)-Headquarters,  Navy 
Recruiting  Command,  4015  Wilson 
Boulevard,  Arlington,  VA  22203-1991; 
(Reserve  Recruiting  Issues)-Commander, 
Naval  Reserve  Recruiting  Command, 
4400  Dauphine  Street,  New  Orleans,  LA 
70146-5001,  its  detachments  and  reserve 
recruiting  field  offices. 

Decentralized  Segments-Navy 
Recruiting  Area  Commanders,  Navy 
Recruiting  District  Headquarters,  Navy 
Recruiting  'A'  Stations,  Navy  Recruiting 
Branch  Stations,  MEPS,  and  Naval 
Reserve  Recruiting  Command 
detachments  and  reserve  recruiting  field 
offices." 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  regarding 
active  duty  recruiting  issues  to  the 


Commander,  Navy  Recruiting  Command 
(ATTN:  Privacy  Act  Coordinator),  4015 
Wilson  Boulevard,  Arlington,  VA  22203- 
1991  or  to  the  applicable  Naval 
Recruiting  District  as  listed  under  U.S. 
Government  in  white  pages  of  telephone 
book.  For  reserve  recruiting  issues: 
Commander,  Naval  Reserve  Recruiting 
Command,  4400  Dauphine  Street,  New 
Orleans,  LA  70146-5001,  its  detachments 
or  reserve  recruiting  field  offices. 
Letter  should  contain  full  name, 
address,  Social  Security  Number  and 
signature.  The  individual  may  visit  the 
activity  with  proof  of  identification,  such 
as  picture-bearing  or  other  official 
identification." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander, 
Navy  Recruiting  Command  (ATTN: 
Privacy  Act  Coordinator),  4015  Wilson 
Boulevard,  Arlington,  VA  22203-1991;  or. 
Chief  of  Naval  Reserve  (Code  lllC), 
New  Orleans,  LA.  70146-7800,  or.  to 
applicable  Naval  Recruiting  District  as 
listed  under  U.S.  Government  in  white 
pages  of  telephone  book,  or  to  the 
Commander,  Naval  Reserve  Recruiting 
Command,  4400  Dauphine  Street  New 
Orleans,  LA  70146-5001,  its  detachments 
or  reserve  recruiting  field  offices. 

Letter  should  contain  full  name, 
address.  Social  Security  Number  and 
signature.  The  individual  may  visit 
Commander,  Navy  Recruiting 
Command,  4015  Wilson  Boulevard. 
Arlington,  VA  22203-1991.  Proof  of 
identification  will  consist  of  picture- 
bearing  or  other  official  identification." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy-  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 

Exemptions  claimed  for  the  system: 

Delete  entry  and  replace  with  "Parts 
of  this  system  may  be  exempt  under  the 
provisions  of  5  U.S.C.  552a(k)(l),  (5),  (6), 
and  (7)  as  applicable. 

An  exemptions  rule  for  this  system 
has  been  promulgated  in  accordance 
with  the  requirements  of  5  U.S.C. 
553(b)(1),  (2),  and  (3),  (c)  and  (e)  and 
published  in  32  CFR  part  701.  For 
additional  information  contact  the 
system  manager." 


N01133-2 
SYSTEM  NAME: 

Recruiting  Enlisted  Selection  System. 

SYSTEM  location: 

Primary  System  (Active  Duty 
Recruiting  Issues}— Headquarters,  Navy 
Recruiting  Command,  4015  Wilson 
Boulevard.  Arlington.  VA  22203-1991; 
(Reserve  Recruiting  Issues) — 
Commander,  Naval  Reserve  Recruiting 
Command.' 4400  Dauphine  Street.  New 
Orleans,  LA  70146-5001,  its  detachments 
and  reserve  recruiting  field  offices. 

Decentralized  Segments — Navy 
Recruiting  Area  Commanders.  Navy 
Recruiting  District  Headquarters,  Navy 
Recruiting  'A'  Stations.  Navy  Recruiting 
Branch  Stations,  MEPS,  and  Naval 
Reserve  Recruiting  Command 
detachments  and  reserve  recruiting  field 
offices. 

CATEOOfHCS  OF  INOIVIOUALS  COVEDEO  BY  THE 


Records  and  correspondence 
pertaining  to  prospective  applicants, 
applicants  for  regular  and  reserve 
enlisted  programs,  and  any  other 
individuals  who  have  initiated 
correspondence  pertaining  to  enlistment 
in  the  U.S.  Navy. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEMp: 

Records  and  correspondence  in  both 
automated  and  nonautomated  form 
concerning  personal  history,  education, 
professional  qualifications,  mental 
aptitude,  physical  qualifications, 
.  character  and  interview  appraisals, 
National  Agency  Checks  and 
certifications,  service  performance  and 
congressional  or  special  interests. 

AUTHOftrrV  FOR  MAINTENANCE  OF  THE 


5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  133, 275. 503, 504. 
508,  510. 672, 1071-1087. 1168, 1169, 1475- 
1480, 1553. 5013;  and  Executive  Order 
9397. 

FURFOSE(S): 

To  provide  recruiters  with  information 
concerning  personal  history,  education, 
professional  qualifications,  mental 
aptitude,  and  other  individualized  items 
which  may  infiuence  the  decision  to 
select/non-select  an  individual  for 
enlistment  in  the  U.S.  Navy. 

To  provide  historical  data  for 
comparison  of  current  applicants  with 
those  selected  in  the  past. 

ROUTINE  USES  OF  RKOROS  MAMTAMEO  M 
THE  SYSTEM,  1CUI0IM0  CATIOORKS  OF 
USOM  AND  THE  FURFOSES  OF  SUCH  USES: 

To  officials  and  employees  of  the 
Department  of  Transportation  in  the 


U  Ml 
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performance  of  their  official  duties 
relating  to  the  recruitment  of  Merchant 
Marine  personnel. 

To  ofricials  and  employees  of  the 
Veterans  Administration  and  Selective 
Service  Administration  in  the 
performance  of  their  official  duties 
.  related  to  enlistment  and  reenlistment 
eligibility  and  related  benefits. 

To  officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  government,  upon 
request,  in  the  performance  of  their 
ofHcial  duties  related  to  the 
management  of  quality  mihtary 
recruitment. 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  also  apply  to  this 
system. 

raUCIES  AND  nUCnCCS  rON  CTOMNQ, 

nrrmtviNQ,  accmsmio.  hctanmnq,  and 
dismmmo  of  rbcomw  m  tne  system: 
stomaqe: 

Automated  records  are  stored  on 
magnetic  tape;  paper  records  are  stored 

in  flle  folders. 

RETIMEVABIUTV: 

Filed  alphabetically  by  last  name  of 
subject. 

SAffiOUAMOS: 

Records  are  accessible  only  to 
authorized  Navy  recruiting  personnel 
within  and  are  handled  with  security 
procedures  appropriate  for  documents 
marked  'For  Official  Use  Only'. 

RETENTION  AND  mSPOSAU 

Records  are  normally  maintained  for 
two  years  and  then  destroyed. 

SYSTEM  MANAQElKS)  AND  AOONESS: 

Active  Duty  Recruiting  Issues: 
Commander.  Navy  Recruiting 
Command.  4015  Wilson  Boulevard. 
Ariington.  VA  22203-1991. 

Reserve  Recruiting  Issues: 
Commander.  Naval  Reserve  Recruiting 
Command,  4400  Dauphine' Street.  New 
Orleans,  LA  70146-5001.  ^ 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  regarding 
active  duty  recruiting  issues  to  the 
Commander,  Navy  Recruiting  Command 
(ATTN;  Privacy  Act  Coordinator),  4015 
Wilson  Boulevard,  Ariington.  VA  22203- 
1991  or  to  the  applicable  Naval 
Recruiting  District  as  listed  under  U.S. 
Government  in  white  pages  of  telephone 
book.  For  reserve  recruiting  issues: 
Commander,  Naval  Reserve  Recruiting 
Command.  4400  Dau|riiine  Street.  New 


Orleans,  LA  70140-5001,  its  detachments 
or  reserve  recruiting  field  offices. 
Letter  should  contain  full  name, 
address.  Social  Security  Number  and 
signature.  The  individual  may  visit  the 
activity  with  proof  of  identification,  such 
as  picture-bearing  or  other  official 
identification. 

RECORD  ACCESS  niOCEDURSt: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  regarding  active  duty 
recruiting  issues  to  the  Commander, 
Navy  Recruiting  Command  (ATTN: 
Privacy  Act  Coordinator),  4015  Wilson 
Boulevard.  Arlington,  VA  22203-1991  or 
to  the  applicable  Naval  Recruiting 
District  as  listed  under  U.S.  Government 
in  white  pages  of  telephone  book.  For 
reserve  recruiting  issues:  Commander, 
Naval  Reserve  Recruiting  Comm^d, 
4400  Dauphine  Street.  New  Orleans,  LA 
70146-5001,  its  detachments  or  reserve 
recruiting  field  offices. 

Letter  should  contain  full  name, 
address.  Social  Security  Number  aiid 
signature.  The  individual  may  visit  the 
activity  with  proof  of  identification,  such 
as  picture-bearing  or  other  official 
identification. 


CONTESTINQ  RECORD  I 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOtMCE  CATEOORIES: 

Navy  recruiting  and  reserve  recruiting 
personnel  and  administrative  staff: 
medical  personnel  conducting  physical 
examinations  and/or  private  physicians 
providing  consultations  or  patient 
history;  character  and  employer 
references;  educational  institutions,  staff 
and  faculty  members;  Selective  Service 
Commission;  local,  state  and  federal  law 
enforcement  agencies:  prior  or  current 
military  service  records;  Members  of 
Congress. 

Other  officials  and  employees  of  the 
Department  of  the  Navy,  Department  of 
Defense  and  components  thereof,  in  the 
performance  of  their  official  duties  and 
as  specified  by  current  instructions  and 
regulations  promulgated  by  competent 
authority. 


the  requirements  of  5  U.S.C.  553(b)(1), 
(2).  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  701.  For  additional 
information  contact  the  system  manager. 

N01136-1 

System  name: 

Navy  Recruiting  Support  System  (51 
FR  18105,  May  16, 1986). 

Changes: 

System  name: 

Delete  "Recruiting  Support"  and 
replace  with  "Awareness." 
•       •        •       •       * 

Authority: 

Add  at  end  of  entry  "and  Executive 
Order  9397." 


Purposefsf: 

In  line  two,  delete  the  words 
"recruiting  suf^ort"  and  replace  with 
"awareness." 


Parts  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C.  552a(k) 
(1),  (5),  (6),  and  (7)  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promuigated  in  accordance  wfth 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director, 
Recruiting  Support  Department.  Navy 
Recruiting  Command,  4015  Wilson 
Boulevard,  Arlington,  VA  22203-1991, 
telephone  (202)  692-4795. 

Requester  is  required  to  supply  full 
name,  rank/rate  (if  applicable),  address 
and  Social  Security  Number." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director, 
Recruiting  Support  Department,  Navy 
Recruiting  Command,  4015  Wilson 
Boulevard,  Arlington,  VA  22203-1991. 

Requester  is  required  to  supply  full 
name,  rank/rate  (if  applicable),  address 
-  and  Social  Security  Number." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the.  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 
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1101136-1 
SYSTEM  NiUIE: 

Navy  Awareness  System. 

SYSTEM  LOCATKMl: 

Headquarters,  Navy  Recruiting 
Command,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1991.      | 

Decentralized  Segments-Naivy 
Recruiting  Areas;  Navy  Recruiting 
Districts;  Navy  Recruiting  'A'  Stations; 
Navy  Recruiting  Branch  Stations. 

CATEOomES  OF  monmuus  covsmed  by  the 
system: 

Students  who  have  taken  the  Armed 
Forces  Vocational  Aptitude  Battery; 
Naval  Reserve  officers  nominated  by 
District  Commanding  Officers  for  a 
collateral  duty  assignment  as  Recruiting 
District  Assistance  Council  Chairmen 
(RDAC):  Enlisted  Personnel  selected  by 
local  Navy  Recruiter  for  participation  in 
local  Navy  Recruiting  effort;  Community 
leaders  and  individuals  who  provide 
assistance  to  Navy  Recruiters. 

CATEOOfHES  OF  RECOfWS  IN  THE  SYSTEM: 

Name;  Social  Security  Numben 
address;  pertinent  family  information; 
pertinent  military  information; 
professional  and  education  affiliations 
and  experience. 

MrmomTY  fon  maintenance  of  the 
system: 

5  U.S.C.  301.  Departmental 
Regulations;  10  U.S.C.  133,  503,  504,  508, 
510,  and  5013;  44  U.S.C.  3101,  3702;  and 
Executive  Order  9397.  , 

FUItFOSE(S): 

To  provide  field  recruiters  with 
various  vehicles  of  Navy  awareness;  to 
familiarize  Navy  Recruiters  with 
community  leaders;  to  provide  a 
thorough  interface  between  the  Navy 
and  the  community;  to  promote  the 
Navy  among  the  members  of  the  civilian 
community;  to  provide  educators  with  a 
measure  of  the  vocational  aptitude  of 
their  students  through  administration  of 
the  Armed  Services  Vocational  Aptitude 
Battery;  to  cultivate  community 
awareness;  to  assign  inactive  Reserve 
officers  to  recruiting  support  functions 
as  Recruiting  District  Assistance 
Council  Chairmen;  to  facilitate  liaison 
with  various  business,  social  and 
education  cultures  in  the  community;  to 
obtain  media  support  for  the  Navy 
Recruiting  Command;  to  assist  the  local 
recruiter  in  any  way  the  recruiter  feels 
necessary;  and,  to  generate  prospective 
applicants  for  the  U.S.  Navy. 


UMI 


ROUTINE  USES  OF  NECORDS  MAINTAINED  M 
THE  SYSTEM,  MCUIDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  officials  and  employees  of  the 
Department  of  Transportation  in  the 
performance  of  their  official  duties 
relating  to  the  recruitment  of  Merchant 
Marine  personnel. 

To  officials  and  employees  of  the 
Veterans  Administration  and  Selective 
Service  Administration  in  the 
performance  of  their  official  duties 
related  to  enlistment  and  reenlistment 
eligibility  and  related  benefits. 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  also  apply  to  this 
system. 

POUOES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  cabinets  and  magnetic  tape. 

retrievabiuty: 

Information  can  be  accessed  by  name 
and  Social  Security  Number. 

SAFEGUARDS: 

Lists  and  files  are  handled  with 
discretion  and  accessible  only  to  those 
personnel  having  a  need  to  know. 

retention  AND  DISPOSAL: 

Records  are  retained  for  the  tenure  of 
the  individual  involved  or  in  the  case  of 
high  school  Anhed  Services  Vocational 
Aptitude  Battery  lists  for  a  maximum 
two-year  period  or  until  information  is 
no  longer  useful  for  recruiting  support. 

Magnetic  tapes  are  demagnetized; 
other  manual  files  are  shredded  or 
burned  when  discarded. 

system  MANAaER(S)  AND  ADDRESS: 

Director,  Recruiting  Support 
Department,  Navy  Recruiting  Command, 
4015  Wilson  Boulevard,  Arlington,  VA 
22203-1991. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director, 
Recruiting  Support  Department,  Navy 
Recruiting  Command,  4015  Wilson 
Boulevard.  Ariington,  VA  22203-1991. 

Requester  is  required  to  supply  full 
name,  rank/rate  (if  applicable],  address 
and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquires  to  the  Director, 
Recruiting  Support  Department,  Navy 


Recruiting  Command.  4015  Wilson 
Boulevard,  Arlington,  VA  22203-1991. 
Requester  is  required  to  supply  full 
name,  rank/rate  (if  applicable),  address 
and  Social  Security  Number. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determination  by  the  individual 
concerned  are  publishei^  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Subject  of  the  information;  Field 
Recruiters;  Area  Commanders/District 
Commanding  Officers;  Chief  of  Naval 
Personnel;  Chief  of  Naval  Reserve; 
District  Conmiandants;  Chief  of  Naval 
Education  and  Training;  Vocational 
Testing  Group;  Recruit  Training 
Commands;  Service  Schools  Commands. 

EXEMPTIONS  CtAIMEO  FOR  THE  SYSTEM: 

None. 
N01770-2 

System  name: 

Casualty  Information  Support  System 
(51  FR 18122,  May  16, 1986). 

Changes: 

•        ♦♦*•-, 

System  location: 

Delete  entry  and  replace  with 
"Primary^  System-Bureau  of  Naval 
Personnel,  Navy  Department, 
Washington,  DC  20370-5000;  the  local 
activity  for  which  individual  is  assigned; 
and  the  Washington  National  Records 
Center,  Suitland,  MD.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices." 


A  uthority  for  maintenance  of  the 
system: 

Delete  entry  and  replace  with  "5 
U.S.C.  301,  Departmental  Regulations; 
OPNAVINST  1770.1.  "Casualty 
Assistance  Calls  and  Funeral  Honors 
Support  Program  Coordination";  and 
Executive  order  9397." 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  users: 

In  paragraph  three,  line  one,  after  the 
word  "of,"  insert  "other  federal."  and 
delete  paragraph  three." 
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Storage:  ' 

Delete  entry  and  replace  with 
"Automated  records  may  be  stored  on 
magnetic  tap«s.  disc,  and  drums.  Manual 
records  may  be  stored  in  paper  folders, 
microfiche  or  microfilm." 
•        ••«.• 

Safeguards: 

In  lines  one  and  two,  delete  the 
phrase  "and  punched  card  processing." 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Records  and  maintained  for  seven 
years  and  then  destroyed." 

System  manager(s)  and  address: 

Delete  entry  and  replace  with  "Chief 
of  Naval  Personnel,  Navy  Department, 
Washington,  DC  20370-5000." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  06).  Navy 
Department,  Washington,  DC  20370- 
5000;  or  to  the  local  activity  where 
assigned.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  noti9es. 

The  letter  should  contain  full  name, 
Social.Security  Number  (and/or  enlisted 
service  number/ officer  file  number), 
rank/rate,  military  status,  date  of 
casualty  and  status  at  time  of  casualty, 
and  signature  of  the  requester.  The 
individual  may  visit  the  Chief  of  Naval 
Personnel.  Arlington  Annex  (FOB  No.  2). 
Room  1066,  Washington,  DC  for 
assistance  with  records  located  in  that 
building:  or  the  individual  may  visit  the 
local  activity  for  access  to  locally 
maintained  records.  Proof  of 
identification  will  consist  of  Military 
Identification  Card  for  persons  having 
such  cards,  or  other  picture-bearing 
identification." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  of  the  Chief  of  Naval 
Personnel  (Pers  06),  Navy  Department, 
Washington.  DC  20370-5000;  or  to  the 
local  activity  where  assigned.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
system  of  record  notices. 

The  letter  should  contain  full  name. 
Social  Security  Number  (and/or  enlisted 
service  number/officer  file  number), 
rank/rate,  military  status,  date  of 
casualty  and  status  at  time  of  casualty. 


and  signature  of  the  requester.  The 
individual  may  visit  the  Chief  of  Naval 
Personnel,  Arlington  Annex  (FBO  #2). 
Room  1066.  Washington.  DC  for 
assistance  with  records  located  in  that 
building;  or  the  individual  may  visit  the 
local  activity  for  access  to  locally 
maintained  records.  Proof  of 
identification  will  consist  of  Military 
Identification  Card  for  persons  having 
such  cards,  or  other  picture-bearing 
identification." 

CONTESTINQ  RECORD  mOCEDURES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 


N01770-2 
SYSTEM  NAME: 

Casualty  Information  Support  System. 

SYSTEM  LOCATION: 

Primary  System-Bureau  of  Naval 
Personnel,  Navy  Department, 
Washington,  DC  20370-5000;  the  local 
activity  for  which  individual  is  assigned; 
and  the  Washington  National  Records 
Center,  Suitland,  MD.  Official  maihng 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

All  Navy  military  personnel  who  are 
reported  missing.  Missing  in  Action, 
Prisoner  of  War  or  otherwise  detained 
by  armed  force;  deceased  in  either  an 
active  or  inactive  duty  status;  reported 
ill/injured  in  either  active  duty,  fleet 
reserve,  or  retired  status. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Correspondence,  reports,  and  records 
in  both  automated  and  nonautomated 
form  concerning  circumstances  of 
casualty,  next-of-kin  data,  survivor 
benefit  information,  personal  and 
service  data,  and  casualty  program  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301,  Department  Regulations; 
OPNAVINST  1770.1,  "Casualty 
Assistance  Calls  and  Funeral  Honors 
Support  Program  Coordination";  and 
Executive  Chder  9397. 

FUIIFOSE(S): 

To  assist  in  the  management  of  the 
casualty  assistance  program  and  to 


provide  swift  accurate  responses  to 
beneficiaries  and  survivors  of  Naval 
mihtary  personnel;  to  aid  in  the  efficient 
settlement  of  the  service  member's 
estate  and  other  affairs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  NtCUNMNQ  CATCOORKS  OF 
USERS  AND  THE  FURMSKS  OF  SUCH  USES: 

To  officials  and  employees  of  the 
Department  of  Health  and  Human 
Services  in  connection  with  eligibility, 
notification  and  assistance  in  obtaining 
benefits  due. 

To  officials  and  employees  of  the 
Veterans  Administration  and  the 
Selective  Service  Administration  in 
connection  with  eligibility,  notification 
and  assistance  in  obtaining  benefits  due. 

To  officials  of  other  federal,  state,  and 
local  government  agencies  in  connection 
with  eligibility,  notification  and 
assistance  in  obtaining  benefits  due. 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  apply  to  this  system. 

POUCIES  AND  FRACnCES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  may  be  stored  on 
magnetic  tapes,  disc,  and  drums.  Manual 
records  may  be  stored  in  paper  files, 
microfiche  or  microfilm. 

RETmEVABIUTV: 

Records  may  be  retrieved  by  name 
id/or  Social  Security  Number. 

SAFEGUARDS: 

Computer  and  punch  card  processing 
facilities  are  located  in  restricted  areas 
accessible  only  to  authorized  persons 
that  are  properly  screened,  trained  and 
cleared. 

Manual  records  and  computer 
printouts  are  available  only  to 
authorized  personnel  having  a  need  to 
know. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  seven 
years  and  then  destroyed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief  of  Naval  Personnel,  Navy 
Department,  Washington.  DC  20370- 
5000. 

NOTIFICATION  FROCCOURI: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (F^rs  06),  Navy 
Department,  Washington,  DC  2037O-' 
5000;  or  to  the  local  activity  where 


an 


2904 


Federal  Register  /  Vol.  57.  No.  16  /  Friday.  January  24.  1992  /  Notices 


assigned.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  system  of  records 
notices. 

The  letter  should  contain  full  name, 
Social  Security  Number  (and/or  enlisted 
service  number/officer  file  number), 
rank/rate,  military  status,  date  of 
casualty  and  status  at  time  of  casualty, 
and  signature  of  the  requester.  The 
individual  may  visit  the  Chief  of  Naval 
Personnel,  Arlington  Annex  (FOB  #2), 
Room  1066,  Washington.  DC  for 
assistance  with  records  located  in  that 
building;  or  the  individual  may  visit  the 
local  activity  for  access  to  locally 
maintained  records.  Proof  of 
identification  will  consist  of  Military 
Identification  Card  for  persons  having 
such  cards,  or  other  picture-bearing 
identification. 

RECOHO  ACCESS  PflOCEOURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  Navy  Department, 
Washington,  DC  20370-5000;  or  to  the 
local  activity  where  assigned.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
system  of  record  notices. 

The  letter  should  contain  full  name, 
Social  Security  Number  (and/or  enlisted 
service  number/officer  file  number), 
rank/rate,  military  status,  date  of 
casualty  and  status  at  time  of  casualty, 
and  signature  of  the  requester.  The 
individual  may  visit  the  Chief  of  Naval 
Personnel,  Arlington  Annex  (FOB  #2). 
Room  1066,  Washington,  DC  for 
assistance  with  records  located  in  that 
building;  or  the  individual  may  visit  the 
local  activity  for  access  to  locally 
maintained  records.  Proof  of 
identification  will  consist  of  Military 
Identification  Card  for  persons  having 
such  cards,  or  other  picture-bearing 
identification.  1 

COWTESTIWO  RECOftO  PKOCCOlfflE: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  firom  the  system 
manager.  i 

RECORD  SOURCE  CATEQORIES: 

Officials  and  employees  of  die 
Department  of  the  Navy,  Department  of 
Defense,  Public  Health  Service. 
Veteran's  Administration  and 
components,  in  performance  of  their 
official  duties  as  specified  by  current 
instructions  and  regulations 


promulgated  by  competent  authority; 
casualty  reports  may  also  be  received 
fi-om  state  and  local  agencies,  hospitals 
and  other  agencies  having  knowledge  of 
casualties  to  Navy  personnel;  general 
correspondence  concerning  member. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05354-1 

System  name: 

Equal  Opportunity  Management 
Information  and  Support  System  (51  FR 
18152,  May  16, 1986). 

Changes: 

System  name: 

Delete  entry  and  replace  with  "Equal 
Opportunity  Management  Information 
System." 

System  location: 

In  lines  one  and  two,  delete  the  words 
"Naval  Military  Personnel  Command" 
and  replace  with  "Bureau  of  Naval 
Personnel". 

Categories  of  individuals  covered  by  the 

system: 

In  line  two,  after  the  word  "informal" 
insert  the  words  "complaints  or". 

Categories  of  records  in  the  system: 

In  line  four,  after  the  word,  "informal" 
insert  the  words  "complaints  and". 

***** 

Purpose(s): 

In  line  three,  before  the  word 
"investigations"  insert  the  word 
"complaints,". 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  users: 

Delete  first  paragraph. 

Storage: 

Delete  entry  and  replace  with 
"Automated  records  may  be  stored  on 
magnetic  tapes,  disc  and  drums.  Manual 
records  may  be  stored  in  paper  file 
folders,  microfiche  or  microfilm." 


Safeguards: 

Delete  entry  and  replace  with 
"Computer  facilities  are  located  in 
restricted  areas  accessible  only  to 
authorized  persons  that  are  properly 
screened,  trained,  and  cleared.  Manual 
records  and  computer  printouts  are 
available  only  to  authorized  personnel 
having  a  need  to  know." 


System  managerfs)  and  address: 

Delete  entry  and  replace  with  "Chief 
of  Naval  Personnel,  Navy  Department, 
Washington,  DC  20370-5000." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (F^rs  06),  Navy 
Department,  Washington,  DC  2037O- 
5000  or  to  the  local  activity  where 
assigned.  Official  mailing  addresses  are  ' 
published  as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

The  letter  should  contain  full  name. 
Social  Security  Number  (and/or  enlisted 
service  number/ officer  file  number), 
rank/rate,  designator,  military  status, 
address,  and  signature  of  the  requester. 

The  individual  may  visit  the  Chief  of 
Naval  Personnel,  Arlington  Annex  (FOB 
2),  Washington,  DC,  for  assistance  with 
records  located  in  that  building;  or  the 
individual  may  visit  the  local  activity  to 
which  attached  for  access  to  locally 
maintained  records.  Proof  of 
identification  will  consist  of  Military 
Identification  Card  for  persons  having 
such  cards,  or  other  picture-bearing 
identification." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  Navy  Department, 
Washington.  DC  20370-5000  or  to  the 
local  activity  where  assigned.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
system  of  record  notices. 

The  letter  should  contain  full  name. 
Social  Security  Number  (and/or  enlisted 
service  number/officer  file  number), 
rank/rate,  designator,  military  status, 
address,  and  signature  of  the  requester. 

The  individual  may  visit  the  Chief  of 
Nayal  Personnel  (Pers  06),  Arlington 
Annex  (FOB  2],  Washington,  DC,  for 
assistance  with  records  located  in  that 
building;  or  the  individual  may  visit  the 
local  activity  to  which  attached  for 
access  to  locally  maintained  records. 
Proof  of  idenfification  will  consist  of 
Military  Identification  Card  for  persons 
having  such  cards,  or  other  picture- 
bearing  identification." 

Contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
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determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 

Record  source  categories: 

Delete  entry  and  replace  with 
"Federal,  state,  and  local  court 
documents;  military  investigatory 
reports;  general  correspondence 
concerning  individual." 

Exemptions  claimed  for  the  system: 

Delete  entry  and  replace  with  "Parts 
of  this  system  may  be  exempt  under  the 
provisions  of  5U.S.C.  552a(k)  (1)  and  (5). 
as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b)  (1). 
(2),  and  (3),  (c]  and  (e)  and  published  in 
32  CFR  part  701.  For  additional 
infoiTnation  contact  the  system 
manager." 

N0S354-1 
SYSTEM  NAME: 

Equal  Opportunity  Management 
Information  System. 

SYSTEM  location: 

Primary  System-Bureau  of  Naval 
Personnel,  Navy  Department, 
Washington,  DC  20370-5000;  and  local 
activity  to  which  individtial  is  attached. 
Official  maihng  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

Secondary  System-Department  of  the 
Navy  activities  in  the  chain  of  command 
between  the  local  activity  and  the 
headquarters  level.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

CATEOOmCS  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Navy  personnel  who  are  involved  in 
formal  or  informal  complaints  or 
investigations  involving  aspects  of  equal 
opportunity;  and/or  who  have  initiated, 
or  were  the  subject  of  correspondence 
concerning  aspects  of  equal  opportunity. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  and  records 
concerning  incident  data,  endorsements 
and  recommendations,  formal  and 
informal  complaints  and  investigations 
concerning  aspects  of  equal  opportunity. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations. 


FURPOSE(S): 

To  assist  in  equal  opportunity 
measures,  including  but  not  limited  to, 
complaints,  investigations,  and 
correspondence. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIOINO  CATEGORIES  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  apply  to  this  system. 

FOUCIES  AND  FRACTICES  FOR  STORINO, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  may  be  stored  on 
magnetic  tapes,  disc,  and  drums.  Manual 
records  may  be  stored  in  paper  files, 
microfiche,  or  microform. 

RETRIEVABILrrV: 

Filed  alphabetically  by  last  name  of 
individual  concerned.  ji 

SAFEGUARDS: 

Computer  facilities  are  located  in 
restricted  areas  accessible  only  to 
authorized  persons  that  are  properly 
screened,  trained  and  cleared.  Manual 
records  and  computer  printouts  are 
available  only  to  authorized  personnel 
having  a  need  to  know. 

RETENTION  AND  DISPOSAL: 

Records  maintained  for  two  years  and 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Naval  Personnel  (Pers  06). 
Navy  Department.  Washington.  DC 
20370-5000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  06).  Washington, 
DC  20370-5000;  or  to  the  local  activity 
where  assigned.  Ofticial  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

The  letter  should  contain  full  name 
and  signature  of  the  requester.  The 
individual  may  visit  the  Chief  of  Naval 
Personnel,  Arlington  Annex  (FOB  #2), 
Room  1066,  Washington,  DC  for 
assistance  with  records  located  in  that 
building;  or  the  individual  may  visit  the 
local  activity  to  which  attahced  for 
access  to  locally  maintained  records. 
Proof  of  identification  will  consist  of 
Military  Identification  Card  for  persons 
having  such  cards,  or  other  picture- 
bearing  identification. 


RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  Washington,  DC 
20370-5000:  or,  in  accordance  with  the 
Directory  of  Department  of  the  Navy 
Mailing  Addresses  (i.e.,  local  activities). 

The  letter  should  contain  full  name 
and  signature  of  the  requester.  The 
individual  may  visit  the  Chief  of  Naval 
Personnel,  Arlington  Annex  (FOB  *2), 
Room  1066.  Washington,  DC  for 
assistance  with  records  located  in  that 
building;  or  the  individual  may  visit  the 
local  activity  to  which  attached  for 
access  to  locally  maintained  records. 
Proof  of  identification  will  consist  of 
Military  Identification  Card  for  persons 
having  such  cards,  or  other  picture- 
bearing  identification. 

CONTESTING  RECORD  PWOClDURtS: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Federal,  state,  and  local  court 
documents;  military  investigatory 
reports;  general  correspondence 
concerning  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C.  552a(k) 

(1)  and  (5)  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b)(1). 

(2)  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  701.  For  additional 
information  contact  the  system  manager. 

(FR  Doc.  92-1758  Filed  1-23-82;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Statement  of  Findings  on  Floodplain 
Assessment  for  South  Plume  Removal 
Action,  Femaid  Environmental 
Management  Project,  Femaid,  OH 

agency:  Department  of  Energy. 

action:  Statement  of  findings  on 
floodplain  assessment. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  presents  this  Statement  of 
Findings  on  Floodplain  Assessment, 
prepared  pursuant  to  Executive  Orders 
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11988  and  11990,  and  10  CFR  part  1022, 
Compliance  with  Floodplain/Wetlands 
Environmental  Review  Requirements. 
By  the  authority  granted  under  section 
104  of  the  .Comprehensive        i 
Environmental  Response,        | 
Compensation,  and  Liability  Act-- 
(CERCLA)  and  Executive  Order  12580. 
and  based  on  consideration  of  the 
factors  listed  in  40  CFR  300.415(b)(2), 
DOE  proposes  to  restrict  access  to  and 
use  of  groundwater  in  an  area  south  of 
the  Femald  Environmental  Management 
Project  (FEMP)  at  Femald.  Ohio.  This 
area,  referred  to  as  the  South  Plume, 
contains  groundwater  with  uranium 
concentrations  exceeding  DOE'S 
Derived  Concentration  Guide  for 
uranium  in  drinking  water.  The 
proposed  removal  action,  called  the 
South  Plume  Removal  Action,  involves  a 
five-part  approach  to  eliminate  the  risks 
associated  with  the  elevated  uranium 
concentrations  in  the  groundwater. 

SUPPUMEMTARY  INFORMATION:  The 

proposed  action  involves  activities 
within  the  100-year  floodplain  of  the 
Great  Miami  River.  A  map  of  the 
affected  area  is  available  from  DOE  at 
the  address  listed  below,  and  is  also 
contained  in  the  Engineering 
Evaluation/Cost  Analysis  (EE/CA)  for 
the  South  Plume  Removal  Action, 
available  from  the  address  below.  On 
June  14, 1991,  DOE  published  (56  FR 
27505)  a  notice  of  floodplain 
involvement  and  opportunity  to 
comment  for  the  South  Plume  Removal 
Action.  No  comments  were  received, 
and  DOE  proceeded  to  assess  the 
impacts  of  the  proposed  action  during 
and  after  its  implementation.  On  the 
basis  of  the  floodplain  assessment 
(available  from  the  address  below), 
DOE  has  determined  that  there  is  no 
practicable  alternative  to  the  proposed 
removal  action  and  that  this  action  has 
been  designed  to  minimize  potential 
harm  to  or  within  the  floodplain  of  the 
Great  Miami  River.  Several  other 
alternatives,  such  as  "no  action," 
groundwater  monitoring  and 
institutional  controls,  and  an  alternate 
water  supply,  were  considered  and 
evaluated  in  making  this  determination. 

The  proposed  removal  action  has  the 
following  three  main  objectives:  (1)  To 
protect  public  health  by  limiting  access 
to  and  use  of  groundwater  with  uranium 
concentrations  exceeding  30  ^g/L, 
which  is  the  limit  set  for  the  South 
Plume  Removal  Action  in  the  EE/CA;  (2) 
to  protect  the  groundwater  environment, 
which,  in  this  case  is  a  sensitive,  sole 
source  aquifer  and  (3)  to  prevent  further 
southward  migration  of  the  plume. 

The  South  Plume  Removal  Action 
consists  of  5  parts.  Parts  1. 2,  and  5 


include  activities  within  the  100-year 
floodplain  of  the  Great  Miami  River. 
Parts  3  and  4  will  not  result  in  any 
activities  in  the  floodplain. 

Part  1  of  the  proposed  removal  action 
is  the  implementation  of  an  alternate 
water  supply  for  two  industrial  firms 
affected  by  the  South  Plume.  This  action 
would  include  the  drilUng  of  extraction 
wells  west  of  the  FEMP  and  transporting 
the  water  through  3300  feet  of 
underground  pipehne,  partially  in  the 
100-year  floodplain,  to  the  two  affected 
firms.  This  construction  activity  would 
disturb  about  1.8  acres  in  the  floodplain, 
but  there  would  be  no  permanent 
alterations.  Any  affected  surface  will  be 
regraded  to  original  elevation. 

Part  2  of  the  removal  action  includes 
the  installation  of  4  extraction  wells,  a 
series  of  monitoring  wells,  a  transfer 
pump  station,  an  underground  discharge 
pipeline,  and  an  underground  outfall 
pipeline.  The  four  extraction  wells 
would  be  located  1500  feet  directly 
south  of  the  FEMP  site  boundary  and 
east  of  Paddy's  Run  Road.  The  wells 
would  be  located  in  the  100-year  -^ 

floodplain  and  would  piunp 
contaminated  groundwater  from  the 
aquifer  for  discharge  to  the  Great  Miami 
River.  The  total  area  disturbed  during 
the  drilling  of  an  extraction  or 
monitoring  well  would  be  approximately 
30  ft.  by  30  ft.,  which  includes  the 
drilling  rig  placement  and  personnel 
work  area.  This  would  result  in  the 
disturbance  of  approximately  1.2  acres 
of  the  100-year  floodplain. 

The  construction  of  the  transfer  pump 
station,  adjacent  service  road,  and 
parking  lot  would  require  stockpiling 
activities,  equipment  operation,  and 
some  increased  traffic  in  the  area.  These 
construction  activities  would 
temporarily  disturb  approximately  1 
acre  of  the  floodplain  and  result  in  its 
elevation.  A  culvert  will  be  installed 
under  the  service  road  to  mitigate 
downstream  flooding  impacts  by 
providing  for  continuation  of  the 
existing  drainage  pattern. 

The  underground  discharge  pipeline 
running  north  would  be  about  9000  feet 
long,  of  which  730  feet  would  be  in  the 
100-year  floodplain,  and  would  result  in 
the  temporary  disturbance  of 
approximately  0.8  acre  of  the  floodplain. 
The  outfall  pipeline  is  approximately 
4400  feet  long,  of  which  2633  feet  would 
be  in  the  lOO-year  floodplain,  and  would 
result  in  the  temporary  disturbance  of 
approximately  3.0  acres  of  the 
floodplain.  The  construction  of  a 
cofferdam  to  protect  the  outfall  pipe 
would  result  in  a  minor  intrusion  to  the 
lOO-year  floodplain:  the  riprap  installed 


for  erosion  control  would  not  change  the 
flood  elevation. 

Part  3  of  the  removal  action  involves 
the  installation  of  an  Interim  Advanced 
Wastewater  Treatment  (lAWWT) 
facility.  The  lAWWT  facility  would  not 
treat  contaminated  groundwater  from 
the  South  Hume,  but  would  offset  it,  by 
treating  an  existing  FEMP  waste  stream 
for  the  removal  of  jjranium  prior  to  its 
discharge  to  the  Great  Miami  River.  The 
installation  of  the  lAWWT  facility 
would  not  involve  the  lOO-year 
floodplain. 

Part  4  of  the  removal  action  includes 
the  implementation  of  monitoring  and 
institutional  controls.  This  would 
involve  regular  sampling  of  existing 
wells  to  detect  movement  in  the  plume 
and  regular  communication  with  state 
and  local  officials.  Part  4  would  not 
involve  the  lOO-year  floodplain. 

Part  5  of  the  removal  action  would 
consist  of  site  characterization  and 
groundwater  monitoring  activities, 
including  hydropunch  sampling,  soil 
vapor  surveys,  the  drilling  and 
installation  of  groundwater  monitoring 
wells,  and  groundwater  modeling 
activities.  Hydropunch  sampling  and 
soil  vapor  surveys  would  temporarily 
disturb  approximately  1  acre  of  the 
floodplain;  however,  there  would  be  no 
permanent  structures  installed  in  the 
lOO-year  floodplain  as  a  result  of  these 
activities.  The  installation  of 
groundwater  monitoring  wells  would  not 
involve  the  lOO-year  floodplain.  Part  5 
activities  would  not  adversely  affect  the 
lOO-year  floodplain. 

In  summary,  construction  activities 
involved  with  Parts  1,  2,  and  5  would 
result  in  the  temporary  disturbance  of 
approximately  8.8  acres  of  the  1600 
acres  within  the  lOO-year  floodplain. 
This  area  is  less  than  0.6%  of  the  total 
area  of  floodplain  between  miles  19  and 
24  on  the  Great  Miami  River.  The  net  ' 
effect  of  the  removal  action  would  be 
the  permanent  elevation  of  less  than  one 
acre  in  the  floodplain.  The  culvert  to  be 
installed  under  part  2  of  the  proposed 
action  would  prevent  modification  of  the 
existing  drainage  pattern,  and  thus 
mitigate  potential  downstream  flooding 
impacts. 

DOE  examined  three  alternatives  to 
the  proposed  removal  action,  i.e.,  the  no- 
action  alternative,  the  groundwater 
monitoring  and  institutional  controls 
alternative,  and  the  alternate  water 
supply  alternative. 

The  no-action  alternative  consists  of 
routine  groundwater  monitoring  and 
security  activities,  continued  in 
accordance  with  DOE  operational 
requirements.  No  additional 
remediation,  monitoring,  or  security 


UMI 


Federal  Regtoter  /  Vol  57,  No.  16  /  Friday.  lanuary  24.  1992  /  Notices 


2907 


activities  would  be  provided.  This 
alternative  would  not  meet  any  of  the 
removal  action  objectives;  it  is  assessed 
to  provide  a  baseline  for  comparison  of 
other  alternatives.  ' 

The  second  alternative  considered  is 
groundwater  monitoring  and ' 
institutional  controls.  This  would 
include  continued  or  additional 
groundwater  monitoring  of  selected 
existing  wells  in  the  South  Plume  study 
area.  The  monitoring  program  would  be 
designed  to  detect  increases  in  uranium 
content  which  may  indicate  movement 
of  the  plume  into  or  toward  industrial, 
commercial,  or  residential  wells.  This 
alternative  would  not  meet  the  removal 
action  objectives  as  stated  above. 

The  alternate  water  supply  alternative 
consists  of  groundwater  monitoring, 
institutional  controls,  and  providing  an 
alternate  water  supply  to  the  two 
industrial  firms  using  groundwater  with 
uranium  concentrations  exceeding  30 
^g/1.  This  alternative  would  not  satisfy 
the  objective  of  protecting  the 
groundwater  and  controlling  the  plume 
migration. 

There  are  no  practicable  alternatives 
to  the  proposed  action;  it  is  dictated  by 
the  location  of  the  two  industrial  Hrms, 
pre-existing  utilities,  and  the  plume  of 
contaminated  groundwater.  The  removal 
action  is  mandated  by  CERCLA  and  the 
U.S.  Environmental  Protection  Agency. 

The  temporary  and  long-term  impacts 
to  the  soils  in  the  floodplain  would  be 
minimal.  A  discussion  of  the  impacts 
(i.e.,  sedimentation,  erosion)  is  included 
in  the  EE/CA  for  the  South  Plume 
Removal  Action.  The  riprap  installed  on 
each  side  of  the  cofferdam  would  be 
used  to  minimize  erosion  along  the 
banks  of  the  Great  Miami  River  and  any 
soil  disturbed  during  the  construction 
phase  of  the  removal  action  would  be 
regraded,  reseeded  with  grass,  and 
restored  to  near  original  condition.  A 
culvert  will  be  installed  at  the  transfer 
pump  station  under  the  service  road  to 
mitigate  downstream  flooding  impacts 
resulting  from  the  elevation  of 
approximately  1-acre  of  the  100-year 
floodplain. 

The  removal  action  has  been  designed 
to  conform  to  applicable  Federal  and 
State  regulations.  Before  construction 
begins,  all  applicable  permits  and 
approvals  would  be  obtained  from 
Federal  and  State  agencies  having 
jurisdiction. 

FOR  FURTHER  INFORMATION  CONTACT 

For  single  copies  of  the  floodplain 
assessment  or  for  other  information 
concerning  the  proposed  action,  contact: 
Jack  R.  Craig.  Project  Director,  Femald 
Remedial  Action,  U.S.  Department  of 


Energy,  Post  Office  Box  39870S. 
Cincinnati,  Ohio  45239-8705. 
Paul  D.  Grimm, 

Principal  Deputy  Assistant  Secretary  for 

Environmental  Restoration  and  Waste 

Management. 

[PR  Doc.  92-1686  Filed  1-22-92;  8:45  am] 

aiLUNG  COOC  MS0-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  QF83-316-005] 

Cogentrix  Eastern  Carolina  Corp^ 
Application  for  Commission 
Recertification  of  Qualifying  Status  of 
a  Cogeneration  Facility 

January  16, 1992. 

On  December  26. 1992,  Cogentrix 
Eastern  Carolina  Corporation 
(Applicant)  of  9405  Arrowpoint 
Boulevard,  Charlotte,  North  Carolina 
28273-6110,  submitted  for  tiling  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  tiling. 

The  topping-cycle  cogeneration 
facility  is  presently  certitied  for 
approximately  32  MW  (33  FERC  f  62,348 
(1985)).  The  instant  recertitication  is 
requested  to  reflect  the  termination  of  a 
sale/leaseback  arrangement  and  a 
change  in  the  ownership  structure  of  the 
facihty. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  tile  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  tiled  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  Applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  tile  a  petition  to 
intervene.  Copies  of  this  tiUng  are  on  tile 
with  the  Commission  and  are  available 
for  public  inspection. 
Low  D.  Cashell. 
Secretary. 

[PR  Doc.  92-1717  Filed  1-23-92:  8:45  am] 
BIUMG  COOC  •707-01-M 


[ProfMt  No.  4244-001  New  Vorfc] 

Long  Lake  Energy  Corp^  Availal)liity  of 
Envlronmei«tai  Assessment 

January  16, 1992. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  Order  No. 
486.  52  FR  47897),  the  Oftice  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  major  license  for  the 
proposed  Northumberland  Hydroelectric 
Project  located  on  the  Hudson  River  in 
the  town  of  Saratoga.  Saratoga  County, 
New  York,  and  the  town  of 
Northumberiand,  Washington  County. 
New  York,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
signiticantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308,  of  the  Commission's  oftices 
at  941  North  Capitol  Street  NE., 
Washington.  DC  20426. 
Loia  D.  CasheU, 
Secretary. 
[FR  Doc.  92-1718  Filed  1-23-82: 8:45  am] 

WUJNQ  COOC  «717-«1-ll 


[Protect  No.  1061-000  CaNfomta] 

Pacific  Gas  and  Electric  Co^ 
AvaMabHIty  of  Environmental 
Assessment 

January  16. 1992. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1968  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  pari  380  (Order  No 
466.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  new  license  for  the 
existing  Phoenix  Project,  located  near 
the  town  of  Sonora  on  the  South  Forii  of 
the  Stanislaus  River,  Tuolumne  County, 
California,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  environmental 
impacts  of  the  project  and  has 
concluded  that  relicensing  the  project 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 
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Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE, 
Washington.  DC  20426.  . 

Lois  D.  Cashell.  | 

Secretary. 

[FR  Doc  92-ine  Filed  1-23-62;  MS  am) 
BiuMo  cooc  •rir-ov* 


(Oecktt  No.  ER92-86-0001 


PefMisylvania  Electric  Co, 
Metropolitan  Ediaon  Co.,  Notice  of 
FiHng 


January  16, 1992. 

Take  notice  that  on  December  26, 
1991,  Pennsylvania  Electric  Company 
and  Metropolitan  Edison  Company 
tendered  for  ^ling  Supplemental 
information  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Rling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington. 
DC  20428,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  Hied  on  or  before 
January  27. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  niing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-1715  Filed  1-23-92;  8:45  amj 

WLUNO  CODE  6717-41-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


(ER-fRL-4095-9] 


Environmentai  Impact  Statements  and 
Regulations;  AvailatMlity  of  EPA^ 
Comments 

Availability  of  EPA  comments 
prepared  January  6. 1992  Through 
January  10, 1992  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2](c)  of  the  National 
Environmental  Pohcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 


can  be  directed  to  the  Offlce  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Registet  April  5, 1991  (56  FR 
14096). 

Draft  EISs 

ERP  No.  D-FHW-G40149-AR  Rating 
EC2,  US  67  Construction.  US  67/167  to  I- 
40  We8t/l-430  Interchange  around  the 
North  Little  Rock  Metropolitan  Area, 
Funding,  Pulaski  County,  AR. 

Summary 

EPA  concurs  with  the  selection  of 
alternative  1  as  the  preferred  option,  but 
fmds  the  assessments  of  potential 
impacts  from  secondary  development 
and  the  discussion  of  mitigation 
measures  for  wetlands  insuf^cient 

ERP  No.  D-NOA-L90023-WA  Rating 
EC2,  Olympic  Coast  National  Marine 
Sanctuary,  Management  Plan,  Site 
Designation.  NPDES  Permit  and  COE 
Permit,  Olympic  Peninsula,  WA. 

Summary 

Final  EISs 

ERP  No.  F-FAA-G51024-TX.  Stinson 
Municipal  Airport  Improvement,  Airport 
Layout  Plan,  Approval  and  Funding, 
City  of  San  Antonio,  Bexar  County,  TX. 

Summary 

EPA  has  no  objections  to  the  proposed 
action  as  described. 

Dated:  January  21, 1992. 
William  D.  Dickenon. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  92-1807  Filed  1-23-92;  8:45  am) 

BIUJNO  COOE  UM-SO-M 

[FRL  4096-1] 

Acid  Rain  Advisory  Committee;  "Opt- 
in"  Sut)committee;  Open  Meeting 

summary:  In  August  of  1990.  the  U.S. 
Environmental  Protection  Agency  gave 
notice  of  the  establishment  of  an  Acid 
Rain  Advisory  Committee  (ARAC) 
which  would  provide  advice  to  the 
Agency  on  issues  related  to  the 
development  and  implementation  of  the 
requirements  of  the  acid  deposition 
control  title  of  the  Clean  Air  Act 
Amendments  of  1990. 

At  its  July  15-16  meeting.  ARAC 
established  an  "Opt-In"  Subcommittee 
to  provide  advice  on  issues  related  to 
the  development  of  regulations  under 
title  IV,  section  410  of  the  Gean  Air  Act 
Amendments  of  1990.  This  section 
allows  sources  which  are  not  affected 
units  under  title  IV  to  participate  in  the 
allowance  market  by  electing  to  become 


ejected  sources.  These  sources  include 
certain  utility  units,  industrial  units,  and 
process  sources  which  generate  sulfur 
dioxide  emissions.  Sources  "opting-in" 
to  the  allowance  system  will  be 
allocated  allowances  by  EPA  and.  like 
utilities,  wiU  be  able  to  bank  or  trade 
allowances  if  they  make  reductions. 

OPEN  MEETINO  DATES  AND  ADDmONAL 
information:  Notice  is  hereby  given 
that  the  ARAC  "Opt-In"  Subcommittee 
will  hold  its  third  open  meeting  on 
February  10  and  11  from  9  a.m.  to  5  p.m. 
and  on  February  12  from  9  a.m.  to  12 
noon  at  the  Washington  Marriott  Hotel. 
1221 22nd  St.  NW..  Washington,  DC 
(202-872-1500).  The  meeting  will  include 
discussions  on  reduced  utilization, 
permitting,  monitoring,  and  other  issues 
related  to  the  development  of  an  "opt- 
in"  proposal. 

INSPECTKM  OF  COMMnTEE  DOCUMENTS: 

All  documents  for  this  meeting  including 
a  more  detailed  meeting  agenda  will  be 
publicly  available  in  limited  numbers  at 
the  meeting.  Thereafter,  these 
documents  will  be  available  in  EPA  Air 
Docket  Number  A-90-39  in  room  1500  of 
EPA  headquarters,  401  M  Street  SW.. 
Washington,  DC.  Hours  of  inspection 
are  9:30  a.m.  to  12  noon  and  1:30  to  3:30 
p.m..  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  "Opt-In"  Subcommittee 
and  its  activities,  contact  the  Acid  Rain 
Program  Hotline  at  617-641-5377. 

Dated:  January  17, 1992. 
Eileen  B.  Claussen, 

Director.  Office  of  Atmospheric  and  Indoor 
Air  Programs,  Office  of  Air  and  Radiation. 
[FR  Doc  92-1787  Filed  1-23-92;  B>15  am) 
miiiNfl  co0C( 


[ER-FRL-4095-S) 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5073  OR  (202)  260-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  January  13, 1992 
Through  January  17. 1992  Pursuant  to  40 
CFR  1506.9. 

EISNo.  920012,  Final  EIS.  AFS,  CA. 
Merced  and  South  Fork  Merced  Wild 
and  Scenic  Rivers  Management  Plan. 
Implementation.  Sierra  and  Stanislaus 
National  Forests  and  Yosemite  National 
Park.  Mariposa  and  Madara  Counties. 
CA.  Due:  February  24. 1992.  Contact: 
Wallace  McCray  (209)  487-5155. 

EIS  No.  920013,  Draft  EIS.  FHW.  CT. 
1-95  at  New  Haven  Harbor  Crossing 
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(Quinnipiac  River  Bridge)  Improvement, 
from  Interchange  43  southwest  to 
Interchange  53  northeast,  Funding,  COE 
Section  10  and  404  Permits,  l).S.  Coast 
Guard  Bridge  Permit,  New  Haven.  East 
and  West  Haven,  CT,  Due:  March  16, 
1992,  Contact:  Edgar  T.  Hurle  (203)  566- 
5704. 

EIS  No.  920014.  Draft  EIS,  AFS,  CA, 
South  Fork  of  the  Trinity  Wild  and 
Scenic  River  Management  Plan, 
National  Wild  and  Scenic  Rivers, 
Implementation,  Trinity  River,  Six 
Rivers  and  Shasta-Trinity  National 
Forests,  Trinity  and  Humboldt  Counties, 
CA.  Due:  March  24, 1992.  Contact:  Roger 
laegel  (916)  628-5227. 

EIS  No.  920015,  Draft  EIS,  FHW,  WI. 
US-53  (known  as  Hastings  Way]  Study 
Corridor  Transportation  Improvement. 
IH-94  to  USH  53/STH-124  Interchange, 
Funding,  Possible  Section  404  Permit, 
Eau  Claire  and  Chippewa  Rivers,  Eau 
Claire  and  Chippewa  Coiinty,  WI,  Due: 
March  14, 1992,  Contact:  James  Wenning 
(608)  264-5866. 

EIS  No.  920018,  Final  EIS.  EPA.  AL.    . 
South  Baldwin  County  Wastewater 
Management  Facilities.  Construction 
Grant,  South  Baldwin  County,  AL,  Due: 
February  24, 1992,  Contact:  Heinz  J. 
Mueller  (404)  347-7292. 

EIS  No.  920017.  Final  EIS,  COE.  WA. 
ID.  OR.  1992  Columbia/Snake  Rivers 
Salmon  Flow  Measures,  Implementation, 
WA.  OR  and  ID,  Due:  February  07. 1992. 
Contact:  Greg  Graham  (509)  522-6596. 

EIS  No.  920018,  Draft  EIS,  BOP,  OK, 
Federal  Transfer  Center  (FTC), 
Construction  and  Operation,  Site 
Specific  Southeast  comer  of  MacArthur 
and  Southwest  74th  Street,  West  of  the 
Will  Rogers  Worid  Airport.  Oklahoma 
County,  OK,  Due:  March  09, 1992. 
Contact:  Patricia  K.  Sledge  (202)  514- 
647a 

EIS  No.  920019,  Draft  EIS,  DOE.  AK, 
Southeast  Alaska  Harbors  Improvement, 
Construction  of  Offshore  Breakwaters  in 
Sitka  Channel  for  Protection  and 
Expansion  of  Thomsen  Harbor,  Funding, 
AK,  Due:  March  20, 1992,  Contact:  Guy 
McConnell  (907)  753-2614. 

EIS  No.  920020,  Draft  EIS,  DOT, 
Commercial  Reentry  Vehicles  Launched 
into  and  from  Space,  Licensing,  Due: 
March  09, 1992.  Contact:  Sharon  D.W. 
Boddie  (202)  368-4110. 

Dated:  fanuary  21. 1992. 
V\rilliain  D.  Dickenon. 

Deputy  Director,  Office  of  Federa/  Activities. 
|FR  Doa  92-1806  Filed  1-23-92:  S:4S  am] 

BHXINQCOOli 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  15. 1992. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center, 
1114  21st  Street  NW.,  Washington,  DC 
20036,  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley.  Federal  Communications 
Commission,  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt.  Office  of  Management  and 
Budget,  room  3235  NEOB,  Washington. 
DC  20503.  (202)  395-4814. 

OMB  Number:  3060-0454. 

Title:  Regulation  of  International 
Accounting  Rates,  (Report  and  Order, 
CC  Docket  No.  90-337). 

Action:  Revised  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  110 
responses;  2.18  hours  average  burden 
per  response;  240  hours  total  annual 
burden. 

Needs  and  Uses:  The  attached  First 
R&O  amends  part  63  by  adding  a  new 
reporting  requirement.  To  determine 
whether  equivalent  resale  opportunities 
exist  with  a  particular  country,  an 
applicant  seeking  authorization  under 
section  214  of  the  Communications  Act 
to  resell  international  private  line  for  the 
purposes  of  providing  a  basic 
telecommunications  service  to  a 
particular  country  must  demonstrate 
that  the  country  affords'  resale 
opportunities  equivalent  to  those 
available  under  U.S.  law.  An  apphcant 
can  satisfy  this  requirement  by  including 
in  its  section  214  application:  (1)  a 
statement  that  the  FCC  has  publicly 
determined  that  equivalent  resale 
opportunities  exist  between  the  U.S.A. 
and  the  subject  country;  or  (2)  other 
evidence  demonstrating  that  equivalent 
resale  opportunities  exist  between  the 
U.S.A.  and  the  foreign  country,  including 
any  relevant  bilateral  agreements 
betifveen  the  administrations  involved 
The  First  RftO  also  amends  1 43.51  to 
require  that  carriers  file  with  the  FCC 
any  agreement  for  the  interconnection  of 
private  lines  to  the  public  switched 


network  (PSN).  Section  43.51  it  currently 
approved  under  OMB  control  number 
3060-0169.  The  information  will  be  used 
by  FCC  staff  to  ensure  that  the 
Commission  policies  are  being  adhered 
to  and  to  monitor  the  international 
accounting  rates  to  ensure  that  the 
public  interest  is  being  served  and  also 
to  enforce  Commission  policies. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 

(FR  Doc  92-1867  Filed  1-23-92:  8:45  am] 
BtLUNO  CODE  tni-AI-* 


Public  Inf  onnation  Collection 
Requirement  SutNnltted  to  Office  of 
Management  and  Budget  for  Review 

January  13, 1992. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
'purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 
1114  21st  Street.  NW..  Washington.  DC 
20036.  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley.  Federal  Communications 
Commission.  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt.  Office  of  Management  and 
Budget,  room  3225  NEOB.  Washington. 
DC  20503,  (202)  395-4614. 

OMB  Number:  3060-0447. 

Title:  Section  25.134.  Licensing 
Provisions  of  Very  Small  Aperture 
Terminal  (VSAT)  Networks. 

Action:  Revised  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  10 
responses;  120  hours  average  burden  per 
response;  1.200  hours  total  annual 
burden. 

Needs  and  Uses:  Several  applicants 
petitioned  the  Commission  to  increase 
the  power  density  limits  by  varying 
amounts,  up  to  ten  times  higher  than 
currently  licensed  systems.  As  a  result 
the  Commission  initiated  this 
rulemaking,  in  CC  Docket  No.  90-291.  to 
consider,  among  other  things,  the 
petitioners  requests  and  to  standardize 
and  codify  the  technical  showings  for 
applicants  seeking  high  power 
operations.  The  FCC  sought  comment  on 
whether  a  general  increase  in  power 
density  limits  is  warranted  and 
recommended  to  bifurcate  the  universe 
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of  possible  VSAT  applicants  into 
Category  1  and  Category  2  applicants. 
Essentially,  Category  1  applicants  would 
file  applications  for  digital  and  analog 
VSAT  facilities  consistent  with  the 
VSAT  Order  and  the  Declaratory  Order. 
Category  2  applicants  would  Hie 
applications  for  digital  and  analog 
facilities  inconsistent  with  those  Orders. 
The  Notice  proposed  to  impose 
additional  requirements  on  Category  2 
applicants.  VSAT  applicants  seeking 
higher  power  densities  (Category  2 
applicants)  are  required  to  conduct  an 
engineering  analysis  using  the  Sharp, 
Adjacent  Satellite  Interference  Analysis 
(ASIA)  program.  Applicants  must 
submit  a  complete  description  of  the 
baseline  parameters  program's  output 
detailing  potential  interference 
shortfalls.  Category  2  applicants  are  also 
required  to  submit  a  narrative  summary 
which  must  indicate  whether  there  are 
margin  shortfalls  in  any  of  the  current 
baseline  services  as  a  result  of  the 
addition  of  the  new  applicant's  high 
power  service,  and  if  so,  how  the 
applicant  intends  to  resolve  those 
margin  shortfalls.  A  link  budget  analysis 
of  the  operations  proposed  along  with 
detailed  written  explanation  of  how 
each  uplink  and  each  transmitted 
satellite  carrier  density.figixre  is  derived 
must  be  provided.  Applicants  must 
provide  proof  by  affidavit  that  all 
potentially  affected  parties  acknowledge 
and  do  not  object  the  use  of  the 
applicant's  higher  power  density. 
Category  2  licensees  bear  the  burden  for 
coordinating  with  future  Category  1 
applicants  or  licensees. 
Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 

|FR  Doc.  92-1688  Filed  1-23-82^  8:45  ami 
MLUNa  CODE  mi-oi-M 
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1-23-825  8:45 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  15, 1992. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  1}f  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street.  NW.,  Washington.  DC 
20036.  (202)  452-1422.  For  further 
information  on  this  submission  contact 
)udy  Boley,  Federal  Communications 
Commission,  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt,  Office  of  Management  and 
Budget,  room  3235  NEOB,  Washington, 
DC  20503,  (202)  395-^814. 

OMB  Number  3060-0059.      • 

Title:  Statement  Regarding  the 
Importation  of  Radio  Frequency  Devices 
Capable  of  Causing  Harmful 
Interference. 

Form  Number  FCC  Form  740. 

Action:  Revised  collection. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
non-profit  institutions,  and  businesses  or 
other  for-profit  (including  small 
businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  496,500 
responses;  .030  hours  average  burden 
per  response;  15,102  hours  total  annual 
burden. 

Needs  and  Uses:  Radio  frequency  (RF) 
devices  are  frequently  imported  in  the 
United  States  from  other  countries.  RF 
devices  are  capable  of  causing  harmful 
interference  to  radio  systems  in  the  U.S. 
(Examples  of  RF  devices  include: 
microwave  ovens,  virtually  any  product 
containing  a  computer  microprocessor, 
computers  and  computer  peripherals. 


telephones  with  memory  or  other 
advanced  features,  video  cameras  and 
recorders,  transmitters  and  transceivers. 
most  receivers  including  television 
receivers,  electronic  musical 
instruments,  video  games  and  radio 
remote  control  toys.)  The  FCC  Form  740 
declaration  is  submitted  to  the 
Commission  and  the  U.S.  Customs 
Service  upon  importation  of  RF  devices. 
The  information  collected  describes 
devices  being  imported  that  may  be 
harmful  to  authorized  radio  frequency 
so  that  the  FCC.  with  the  assistance  of 
Customs,  can  carry  out  this 
responsibility.  Recently  adopted  rule 
changes  reduce  the  number  and  types  of 
devices  for  which  the  import  declaration 
is  required.  The  changes  in  the  types  of 
equipment  requiring  declarations  along 
with  full  implementation  of  electronic 
filing  will  result  in  a  decrease  in  the 
number  of  paper  forms  submitted  by  an 
estimated  80-90%.  The  purpose  of  this 
collection  is  to  keep  noncompliant 
devices  from  being  distributed  to  the 
general  public  thereby  reducing  the 
potential  for  harmful  interference  being 
caused  to  authorized  communications. 
When  a  violation  is  discovered,  the  FCC 
can  issue  a  fme  or  request  U.S.  Customs 
Service  to  issue  redelivery  notice  to 
importer.  If  the  importer  does  not 
redeliver  the  radio  frequency  devices  to 
Customs,  the  importer  is  subject  to  fines 
imposed  by  the  U.S.  Customs  Service. 
Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 

[FR  Doc.  92-1689  Filed  1-23-92;  8:45  am| 
BiLUNO  cooc  srii-oi-it 


Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications,  one  for  modification  of  the 
facilities  of  an  existing  noncommercial 
FM  station  and  one  for  a  new 
noncommercial  FM  station: 


Appticafit 


City/state 


File  No. 


MM  docket  No. 


A.  Oy  Prong  Educationai  Broadcasting  Foundation.. 

B.  Missionary  Action  Protects _ 


I>y  Prong,  LA 
Alexandria,  LA 


BPED-900305MF 
BPED-900905MK 


92-2 


Issue  heading 


UMI 


1.  Education  Qualifications 

2.  Ertvirooniantal  Impact _ 

3.  307(b>— Noncommercial  Educatiort- 
al 

4.  Contingent  Comparattve— Noncom- 
mercial Education 

5.  Ultimate _ 


Applicants 


B 

A,B 

A.B 

A.B 
A3 


2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 


The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
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inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Downtown  Copy  Center,  1114  21st 


Street  NW.,  Washington.  DC  20036 
(telephone  202-452-1422). 
W.  fan  Gay. 

Assistaat  Chief,  Audio  Services  Division. 
Mass  Media  Bureau. 
(FR  Doc.  92-1814  Filed  1-23-02: 8:45  am) 
MUMQ  COK  aris-OMi 


Applications  for  ConsoMatad  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  renewal  of  license  of 
Station  WYLR(FM)  (95.9  MHz).  Glens 
Falls,  New  York;  and  for  a  construction 
permit  for  a  new  FM  station  on  95.9 
MHz  at  Glens  Falls,  New  York: 


A.  rtormandy  BroadcasSng  Corp.  (raoMval  of  WYLR(FM). 

B.  Lawrence  N,  Bnuidi  (new  FM  station) 


CHy/Stale 


QleneFaat.NY 
QleneFaS>.NY 


Fie  No. 


BRH-ei0129UR 
BPH-B1 0430MB 


MM  Doctor  No. 


«2-6 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
following  issues: 

(a)  To  determine  whether  there  it  a' 
reasonable  possibility  that  the  tower  height 
Hnd  location  proposal  by  Brandt  would 
constitute  a  hazard  to  air  navigation. 

(b)  If  a  final  decision  is  rendered  in  the 
Queensbury.  New  York,  proceeding  (MM 
Docket  IMo.  90-181)  in  which  it  is  determined 
that  Normandy  lacks  the  basic  qualifications 
to  be  a  Commission  permittee  or  licensee,  to 
determine  the  effecf(8)  thereof  on 
Normandy's  basic  qualifications  to  remain 
the  licenaee  of  Station  WYLR(FM),  Glens 
Falls.  New  York. 

(c)  To  determine  which  of  the  proposals 
would,  on  a  comparative  basis,  best  serve  the 
public  interest. 

(d)  To  determine,  in  light  of  the  evidence 
adduced  pursuant  to  the  foregoing  issues, 
which,  if  either,  of  the  applications  should  be 
granted. 

3.  A  copy  of  the  complete  Hearing 
Designation  Order  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW..  Washington,  DC  20554.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services,  Inc.,  2100  M  Street  NW..  suite 
140,  Washington,  DC  20037.  (Telephone 
(202)  857-3800). 

W.  Ian  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 
(FR  Doc.  92-1815  Filed  1-23-02: 8:45  am] 
MUMQ  cooc  ana-avM 


FEDERAL  MARITIME  COMMISSION 

Agreements)  FNed;  South  Europe/ 
U^&A.  Freight  Conference  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  S  of  die  Shipping  Act  of  1984^ 


Interested  parties  may  Inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  206-011200-002. 

Title:  Mediterranean  Interconference 
Agreement. 

Parties:  South  Europe/U.SA.  Freight 
Conference,  U.S.  AUantic  ft  Gulf/ 
Western  Mediterranean  Rate 
Agreement. 

Synopsis:  The  proposed  amendment 
would  add  a  new  provision  to  the 
agreement  authority  which  will  provide 
that  the  parties  may  meet,  discuss,  and 
agree  with  respect  to  the  joint 
negotiation  and  execution  of  a  contract 
for  the  purchase  of  a  computer 
information  system  and  services, 
including  but  not  limited  to  the 
conversion  of  their  respective  tariffs  to 
the  ATFI  format 

Agreement  No.:  224-200011-002. 

Title:  Hiiladelphia  Regional  Port 
Authority/Seagate  Corporation. 

Parties:  Philadelphia  Regional  Port 
Authority,  Seagate  Corporation. 

Synopsis:  This  Agreement,  filed 
January  13, 1991.  amends  and  restates 
the  original  agreement  to  make  changes 
in  the  lease  payment  calculations,  the 
terms  of  the  lease  and  other  matters  on 
a  prospective  basis. 

Agreement  No.:  224-200164-004. 

Title:  Port  of  Oakland/Compagnie 
Maritime  Beige  Terminal  Use 
Agreement. 

Parties:  Port  of  Oakland.  Corapagnia 
Maritime  Beige  ("CMB  N. v."). 


Synopsis:  The  Agreement,  filed 
January  13. 1991,  provides  that  the  Board 
of  Port  Commissioners  of  the  City  of 
Oakland  consents  to  the  transfer  by 
CMB  N.V.  of  its  interest  in  the  original 
agreement  to  its  subsidiary  CMB  . 
TRANSPORT  N.V. 

Agreement  No.:  224-200429-002. 

Title:  Port  of  Seattle/Stevedoring 
Services  of  America  Lease  Agreement. 

Parties:  Port  of  Seattle,  Stevedoring 
Services  of  America. 

Synopsis:  This  agreement,  filed 
January  13, 1991,  terminates  the  Lease  at 
Terminal  42  effective  November  30, 1991 
pursuant  to  conditions  appearing  in  the 
Basic  Lease. 

Agreement  No.:  224-200602. 

Title:  Port  of  Portland/Neptune  Orient 
Line/Nippon  Yusen  Kaisha  Preferential 
Use  Agreement 

Parties:  Port  of  Portland  ("Port"). 
Neptune  Orient  Line.  Ltd.  C'NOL"), 
Nippon  Yusen  Kaisha,  Ltd.  ("NYK"). 

Synopsis:  This  Agreement,  filed 
January  13, 1991.  provides  that  in  return 
for  NOL  and  NYK  agreeing  to  call  at  the 
Port  for  a  minimum  of  68  vessel  calls  per 
•  year  and  provide  a  minimum  number  of 
containers  per  year,  the  Port  will 
provide  preferential  use  of  a  container 
yard  area,  a  vessel  berth  and  two 
container  cranes. 

Agreement  No.:  224-200604. 

Title:  Port  of  Portland/Star  Shipping 
Terminal  Agreement. 

Parties:  Port  of  Portland,  Star  Shipping 
A/S. 

Synopsis:  This  Agreement  filed 
January  13, 1991,  provides  that  in 
consideration  of  Star  Shipping's 
agreeing  to  use  the  Port  of  Portland  as 
its  designated  Pacific  Northwest  port  for 
specific  services  and  for  a  minimum 
revenue  guarantee  of  $600,000  per  year, 
the  Port  of  Portland  will  share  wharfage 
and  dockage  revenue  with  Star 
Shipping. 

By  Order  of  the  Federal  Maritine 
Commission. 
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Dated:  January  17. 1992. 
foMph  C  Poikint, 
Secretary. 

[FR  Doc.  92-1700  Filed  1-23-92;  8:45  am) 
■UMQ  CODE  (730-01-11 

FEDERAL  RESERVE  SYSTEM 

Herttage  Hnancial  Services,  Inc^  et  al.; 
FomiatkMis  of;  Acquisittons  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offlces  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
13, 1992. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta,  Georgia 
30303: 

*  Heritage  Financial  Services,  Inc., 
Clarksville,  Tennessee;  to  become  a 
bank  holding  company  by  acquiring  lOO 
percent  of  the  voting  shares  of  Heritage 
Bank.  Clarksville.  Tennessee. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Hinsbrook  Bancshares,  Inc., 
Willowbrook,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Hinsbrook  Bank  and  Trust, 
Willowbrook,  Illinois. 

2.  Swisher  Bankshares,  Inc.,  Swisher, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  82.6  percent  of 
the  voting  shares  of  Swisher  Trust  and 
Savings  Bank.  Swisher,  Iowa. 


C.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1,  Ohio  County  Community 
Bancshares,  Inc.,  Hartford,  Kentucky;  to 
become  a  bank  holding  company  by 
acquiring  at  least  80  percent  of  the 
voting  shares  of  The  Hartford  Bank  and 
Trust  Company,  Hartford,  Kentucky. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Rio  Bianco  Holding  Company, 
Rangely,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  90.4 
percent  of  the  voting  shares  of  Rio 
Blanco  State  Bank,  Rangely,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  17, 1992. 
Jennifer  J.  Jotinson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-1702  Filed  1-23-92;  8:45  am] 

MLUNa  COOE  UIIMII-F 


Loweii  Moen,  et  al.;  Ctiange  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j])  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)]. 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the  . 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  13, 1992. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Lowell  Moen,  Gafy,  Minnesota;  to 
acquire  an  additional  33.94  percent  of 
the  voting  shares  of  Oppegard  Agency, 
Inc.,  Moorhead.  Minnesota,  for  a  total  of 
44.75  percent. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Phillip  C.  Light,  co-trustee  of  the 
CM.  Light  Testamentary  Trust,  Turpin, 
Oklahoma;  to  acquire  38.7  percent  of  the 
voting  shares  of  United  Bank  of  Kansas, 


Ina,  Liberal,  Kansas,  and  thereby 
indirectly  acquire  Peoples  National 
Bank,  Liberal,  Kansas. 

C.  Federsl  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President]  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Chesley  Pruet,  El  Dorado, 
Arkansas;  to  acquire  an  additional  12.43 
percent  of  the  voting  shares  of 
Continental  National  Bancshares,  Inc., 
El  Paso,  Texas,  for  a  total  of  24.85 
percent  and  thereby  indirectly  acquire 
Continental  National  Bank,  El  Paso. 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  17. 1992. 
Jennifer  J.  JoimaoD, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-1703  Filed  1-23-92;  8:45  am] 
BIUJNQ  COOC  SaiO-OI-F 


USBANCORP,  Inc.  at  al^  Acquisitions 
of  Companies  Enj^iged  in  Permissil>le 
NonlMmking  Activities 

The  organizations  listed  in  this  notice . 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.2S  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  betnk 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been'accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of  - 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a'  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regardmg  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  13, 1992. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  USBANCORP.  Inc.,  Johnstown, 
Pennsylvania:  to  acquire  Community 
Bancorp,  Inc..  Monroeville, 
Pennsylvania,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9);  and  making  consumer 
loans  pursuant  to  S  225.25(b)(1)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  the  Commonwealth 
of  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Senior  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  BB&T  Financial  Coiporation, 
Wilson,  North  Carolina;  to  acquire 
Peoples  Federal  Savings  Bank  of 
Thomasville,  Thomasville,  North 
Carolina,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  17, 1992. 
Jennifer  J.  Johnton, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-1704  Filed  1-23-92: 6:45  am] 

BILUNQ  CODE  MIO-OI-F 


FEDERAL  TRADE  COMMISSION 

[DM.  C-33S8] 

First  Brands  Corp^  ProhHilted  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
Connecticut  manufacturer  of  Glad 
plastic  bags  from  representing  that  any 
of  its  plastic  bags  offer  any 
environmental  benefits  when  disposed 
of  as  trash  in  a  sanitary  landfill,  unless 
the  respondent  has  a  reasonable  basis 
consisting  of  competent  and  reliable 
scientific  evidence  that  substantiates 
such  representations. 


DATES:  Complaint  and  Order  issued 

January  3. 1992.' 

FOR  FURTMBt  INFORMATION  CONTACT: 

Michael  Dershowitz.  FTC/S-4002, 
Washington.  DC  20580.  (202)  326-3158. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  October  23, 1991,  there  was 
published  in  the  Federal  Register.  56  FR 
54863,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  First 
Brands  Corporation,  for  the  purpose  of 
soliciting  pubHc  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  Hndings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 

applies  sec.  5,  36  Stat.  719.  as  amended:  15 

U.S.C.  45) 

Donald  S.  Clarlc, 

Secretary. 

[FR  Doc.  91-1744  Filed  1-23-92:  6:45  am] 

WLUNG  CODE  tTSO-OI-W 


[DM.  C-3355) 

SouthtMnk  IPA,  Inc^  et  aU  Prohibited 
Trade  Practices,  and  Affinnative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Florida  association  and  its  23 
obstetrician/gynecologist  members  to 
cUssolve  Southbank  IPA  and  Southbank 
Health  Care  Corp.;  prohibits  each 
physician  respondent  from  entering  into 
any  agreement  with  any  other  physician 
respondent  or  any  competing  physician 
to  Rx,  stabilize,  or  tamper  with  any  fee, 
price,  or  other  aspect  or  term  associated 
with  any  physician's  services;  and 
prohibits  the  physician  respondents 
from  dealing  with  any  third-party  payor 
on  collectively  determined  terms. 
DATES:  Complaint  and  Order  issued 
December  20, 1991.'  - 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  ate  available  fron  the  Commission's  Public 
Reference  Branch.  H-13a  Oth  Street  A  Pennsylvania 
Avenue.  NW..  Washington.  DC  aOSSO 

■  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 


FOR  FURTHER  INFORMATION  CONTACT 

David  Narrow,  Linda  Blumenreich,  or 
Kathleen  Kenyon,  FTC/S-3115, 
Washington,  DC  20580.  (202)  326-2744, 
326-2751,  or  32&-2429. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  October  9. 1991,  there  was 
published  in  the  Federal  Register,  56  FR 
50912,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Southbank  IPA.  Inc..  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  have  been  received,  the 
Commission  has  ordered  the  issuance  of 
the  complaint  in  the  form  contemplated 
by  the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  36  Stat.  721: 15  U.S.C.  46.  Interprets  or 

applies  sec.  S.  36  Stat.  719,  as  amended:  15 

US.C.  45) 

Donald  S.  Claik, 

Secretary. 

[FR  Doc.  92-1745  Filed  1-23-92;  6:45  am] 

■lUJNO  CODE  STftMil-M 


GENERAL  SERVICES 
ADMINISTRATION 

[G-«1-4] 

Delegation  Of  Authority  to  the 
Secretary  of  the  Treasury 

Pursuant  to  the  authority  vested  in  me 
by  section  3726  of  title  31,  United  States 
Code,  I  have  determined  that  it  is  both 
cost-eEfective  and  in  the  public  interest 
to  delegate  expanded  authority  to  the 
Secretary  of  the  Treasury  to  enable 
regional  fiscal  offices  to  conduct 
prepayment  audits  of  transportation 
vouchers  relating  to  the  movement  of 
freight  and  passengers.  The  prepayment 
audits  are  subject  to  the  provisions  of 
the  Federal  Property  Management 
Regulations,  Title  41.  Code  of  Federal 
Regulations.  Subpart  101-41,  and 
amendments  thereto.  The  prepayment 
audits  will  be  conducted  by  a  General 
Services  Administration  (GSA) 
contractor,  at  the  contractor's  site.  Any 
of  the  Department  of  the  Treasury, 
Internal  Revenue  Service's  regional 
Hscal  office*,  in  addition  to  the 
Headquarters  payment  ofHce  in 
Washington.  DC  may  participate  in  this 
program.  The  Department  of  the 


Reference  Branch.  H-130,  ftth  Street  A  Pennsylvania 
Avenue.  NW..  Washington.  DC  20Sao. 
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Treasury  has  identified  the  following 
offices  to  conduct  such  audits: 

Regional  Fiscal  Offices: 

Internal  Revenue  Service,  Regional 

Fiscal  Management  Branch,  90  Church 

Street.  New  York.  NY  10007. 
hitemal  Revenue  Service,  Regional 

Fiscal  Management  Branch,  841 

Chestnut  Street.  2nd  Floor, 

Philadelphia,  PA  19107. 
Internal  Revenue  Service,  Regional 

Fiscal  Management  Branch,  401  W. 

Peachtree  Street.  Stop  162^  Atlanta. 

GA  30365. 
Internal  Revenue  Service,  Regional 

Fiscal  Management  Branch,  1650 

Mission  Street.  Rm  402.  San  Francisco, 

CA  94103. 
Internal  Revenue  Service,  Regional 

Fiscal  Management  Branch,  4056 

Alpha  Road,  Stop  1320  SWRO.  Dallas 

TX  74244-4121. 
Internal  Revenue  Service,  Regional 

Fiscal  Management  Branch,  300  S. 

Riverside  Drive,  Chicago,  IL  60606- 

6683. 

Headquarters:  \  ' 

Internal  Revenue  Service,  1111 

Constitution  Avenue,  NW,. 

Washington,  DC  20224.      { 

The  Secretary  of  the  Treasury  may 
redelegate  this  authority  to  any  officer, 
official,  or  employee  of  the  Internal 
Revenue  Service. 

The  Secretary  of  the  Treasury  shall 
notify  GSA  in  writing  of  these  additional 
delegations  and  their  basis.  This 
delegation  is  effective  upon  publication 
in  the  Federal  RegMtsr. 

Dated:  December  27, 1991.      { 
Rkhaid  G.  Austin, 
Administrator  of  General  Services. 
[FR  Doc  S2-1778  Filed  1-23-92;  6:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

C«fit«r*  for  DIseaM  Control 
[Announcement  Nunl;«r  123] 

National  Inatltuta  for  Occupational 
Safety  and  Haaltti;  Granta  for 
Education  Programa  In  Occupational 
Saf aty  and  Haaltti;  AvaHabUtty  of 
Funda  for  Fiacal  Yaar  1993 

Introduction 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
(CDC),  announces  the  expected 
availability  of  funds  in  Fiscal  Year  1993 
for  training  grants  in  occupational  safety 
and  health.  Hie  Public  Healtti  Service 


(PHS)  is  conunitted  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Occupational  Safety  and  Health. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  WHERE  TO 
OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under  section 
21(a)(l]  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  670(a][l]). 
Regulations  applicable  to  this  program  are  in 
42  CFR  part  86,  "Grants  for  Education 
Programs  in  Occupational  Safety  and 
Health." 

Eligible  Applicants 

Any  public  or  private  educational  or 
training  agency  or  institution  that  has 
demonstrated  competency  in  the 
occupational  safety  and  health  Held  and 
is  located  in  a  state,  the  District  of 
Columbia,  or  U.S  Territory  is  eligible  to 
apply  for  a  training  grant. 

Availability  of  Funds  and  Recipient 

Activities 

Funds  in  the  total  approximate 
amount  of  $11,500,000  are  expected  to  be 
available  in  Fiscal  Year  1993. 

Approximately  $10,600,000  of  the  total 
funds  available  are  expected  to  be 
utilized  as  follows: 

1.  To  award  approximately  12  non- 
competing  continuation  and  two 
competing  continuation  Educational 
Resource  Center  (ERC)  training  grants 
totaling  approximately  $8,400,000  and 
ranging  from  approximately  $400,000  to 
$800,000  with  the  average  award  being 
approximately  $600,000  (for  specific 
activities  refer  to  Federal  Register 
Announcement,  51  FR  32963,  September 
17, 1986); 

2.  To  award  approximately  22  non- 
competing  continuation  and  eight 
competing  continuation  long-term 
training  project  grants  (TPG]  totaling 
$2,200,000  and  ranging  from 
approximately  $10,000  to  $500,000,  with 
the  average  award  being  $60,000.  to 
support  academic  programs  in  the  fields 
of  industrial  hygiene,  occupational 
health  nursing,  occupational/industrial 
medicine,  and  occupational  safety  (for 
specific  activities  refer  to  Federal 
Register  Announcement,  52  FR  3172, 
February  2, 1987);  and 

3.  To  conduct  tlie  peer  review  and 
evaluations  of  all  new,  competing, 
continuation,  and  supplemental 
applications  received. 

Awards  will  be  made  for  a  1-  to  5-year 
project  period  with  an  annual  budget 


period.  Funding  estimates  may  vary  and 
are  subject  to  change.  Non-competing 
continuation  awards  within  the 
approved  project  periods  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

In  addition,  approximately  $600,000  of 
the  total  funds  available  will  be 
awarded  to  ERCs  to  support  the 
development  and  presentation  of 
continuing  education  and  short  courses 
for  professionals  engaged  in  the 
management  of  hazardous  substances. 
These  funds  were  provided  to  NIOSH 
through  an  Interagency  Agreement  with 
the  National  Institute  for  Environmental 
Health  Sciences  as  authorized  by 
section  20g(b)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986  (100  STAT.  1706-1710). 
The  hazardous  substance  training  funds 
are  being  used  to  supplement  previous 
hazardous  substance  continuing 
education  grant  support  provided  to  the 
ERCs  in  FY  1984  and  1985  under  the 
authority  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980  for  the  ERC 
continuing  education  program  (for 
speciffc  activities  refer  to  the  Federal 
Register  Announcement,  51  FR  32963, 
September  17, 1986).  Program  support  is 
available  for  faculty  and  staff  salaries, 
and  other  costs  to  provide  occupational 
safety  and  health  training  to  practicing 
professionals  in  state  and  local  health 
and  environmental  agencies  and  other 
professional  personnel  engaged  in  the 
evaluation,  management  and  handling 
of  hazardous  substances.  The  policies 
regarding  project  periods  also  apply  to 
these  activities. 

Approximately  $247,000  of  the  total 
hmds  available  will  be  awarded  to 
ERCs  to  support  the  development  of 
specialized  educational  programs  in 
agricultural  safety  and  health  within  the 
existing  core  disciplines  of  industrial 
hygiene,  occupational  medicine, 
occupational  health  nursing,  and 
occupational  safety  (for  specific 
activities  refer  to  Federal  Register 
Annoimcement  51  FR  32963,  September 
17, 1086).  Program  support  is  available 
for  faculty  and  staff  salaries,  trainee 
costs,  and  other  costs  to  educate 
professionals  in  agricultival  safety  and 
health. 

Fuipose 

The  objective  of  this  grant  program  is 
to  award  funds  to  eligible  institutions  or 
agencies  to  assist  in  providing  an 
adequate  supply  of  qualified  , 
professional  and  para-professional 
occupational  safety  and  health 


UMI 
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personnel  to  carry  out  the  purposes  of 
the  Occupational  Safety  and  Health  Act. 

Review  and  Evajuation  Criteria 

In  reviewing  ERC  grant  applications, 
consideration  will  be  given  to: 

1.  Needs  assessment  directed  to  the 
overall  contribution  of  the  training 
program  toward  meeting  the  job  market, 
especially  within  the.  applicant's  region, 
for  qualiHed  personnel  to  carry  out  the 
purposes  of  the  Occupational  Safety  and 
Health  Act  of  1970.  The  needs 
assessment  should  consider  the  regional 
requirements  for  outreach,  continuing 
education,  information  dissemination, 
and  special  industrial  or  community 
training  needs  that  may  be  peculiar  to 
the  region. 

2.  Plan  to  satisfy  the  regional  needs 
for  training  in  the  areas  outlined  by  the 
application,  including  projected , 
enrollment,  recruitment  and  current 
workforce  populations.  The  need  for 
supporting  students  in  allied  disciplines 
must  be  specifically  justified  in  terms  of 
user  community  requirements. 

3.  The  extent  to  which  arrangements 
for  day-to-day  management,  allocation 
of  funds  and  cooperative  arrangements 
are  designed  to  effectively  achieve 
Characteristics  of  an  Educational 
Resource  Center  (Federal  Register 
Announcement,  51  PR  32963,  September 
17, 1986). 

4.  The  extent  which  curriculum 
content  and  design  includes  formalized 
training  objectives,  minimal  course 
content  to  achieve  certificate  or  degree, 
course  descriptions,  course  sequence, 
additional  related  courses  open  to 
occupational  safety  and  health  students, 
time  devoted  to  lecture,  laboratory  and 
field  experience,  and  the  nature  of 
specific  field  and  clinical  experiences 
including  their  relationships  with 
didactic  programs  in  the  educational 
process. 

5.  Academic  training  including  the 
number  of  full-time  and  part-time 
students  and  graduates  for  each  core 
program,  the  placement  of  graduates, 
employment  history,  and  their  current 
location  by  type  of  institution 
(academic,  industry,  labor,  etc.). 
Previous  continuing  education  training 
in  each  discipline  and  outreach  activity 
and  assistance  to  groups  within  the  ERC 
region. 

6.  Methods  in  use  or  proposed 
methods  for  evaluating  the  effectiveness 
of  training  and  services  including  the 
use  of  placement  services  and  feedback 
mechanisms  from  graduates  as  well  as 
employers,  critiques  from  continuing 
education  courses,  and  reports  from 
consultations  and  cooperative  activities 
with  other  universities,  professional 
associations,  and  other  outside  agencies. 


7.  The  competence,  experience,  and 
training  of  the  Center  Director,  the 
Deputy  Center  Director,  the  Program 
Directors,  and  other  professional  staff  in 
relation  to  the  type  and  scope  of  training 
and  education  involved. 

8.  Institutional  commitment  to  Center 
goals. 

9.  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted,  including  access  to 
appropriate  occupational  settings. 

10.  Appropriateness  of  the  budget 
required  to  support  each  academic 
component  of  the  ERC  program, 
including  a  separate  budget  for  the 
academic  staffs  time  and  effort  in 
continuing  education  and  outreach. 

11.  Evidence  of  a  plan  describing  the 
research  and  research  training  the 
Center  proposes  including  goals, 
elements  of  the  program,  research 
faculty  and  amoimt  of  effort,  support 
faculty,  facilities  and  equipment 
available  and  needed,  and  methods  for 
implementing  and  evaluating  the 
program. 

12.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  federal 
grants,  support  from  states  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

In  reviewing  long-term  TPG 
applications,  consideration  will  be  given 
to: 

1.  The  need  for  training  in  the  program 
area  outlined  by  the  application.  This 
should  include  documentation  of  ability 
4nd  a  plan  for  student  recruitment, 
"projected  enrollment,  job  opportunities, 
regional/national  need  both  in  quality 
and  quantity,  and  similar  programs,  if 
any,  within  the  geographic  area. 

2.  The  potential  contribution  of  the 
project  toward  meeting  the  needs  for 
graduate  or  specialized  training  in 
occupational  safety  and  health. 

3.  Curriculum  content  and  design 
which  should  include  formalized 
program  objectives,  minimal  course 
content  to  achieve  certificate  or  degree, 
course  sequence,  related  courses  open 
to  students,  time  devoted  to  lecture, 
laboratory  and  field  experience,  nature 
and  the  interrelationship  of  these 
educational  approaches. 

4.  Previous  records  of  training  in  this 
or  related  areas,  including  placement  of 
graduates. 

5.  Methods  proposed  to  evaluate 
effectiveness  of  the  training. 

6.  Degree  of  institutional  commitment: 
Is  grant  support  necessary  for  program 
initiation  or  continuation?  Will  support 
gradually  be  assumed?  Is  there  related 


instruction  that  will  go  on  with  or 
without  the  grant? 

7.  Adequacy  of  facilities  (classrooms, 
laboratories,  library  services,  books, 
and  journal  holdings  relevant  to  the 
program,  and  access  to  appropriate 
occupational  settings). 

8.  The  competence,  experience, 
training,  time  commitment  to  the 
program  and  availability  of  faculty  to 
advise  students,  faculty/student  ratio, 
and  teachingloads  of  the  program 
director  and  teaching  faculty  in  relation 
to  the  type  and  scope  of  training 
involved. 

9.  Admission  Requirements:  Student 
selection  standards  and  procedures, 
student  performance  standards,  and 
student  counseling  services. 

10.  Advisory  Committee  (if 
established):  Membership,  industries, 
and  labor  groups  represented;  how  often 
they  meet;  whom  they  advise;  and  role 
in  designing  curriculum  and  establishing 
program  need. 

Funding  Allocation  Criteria 

For  Educational  Resource  Center 
grants,  the  following  criteria  will  be 
considered  in  determining  funding 
allocations: 

1.  Academic  core  programs. 

a.  Budget  to  support  programs 
primarily  for  personnel  and  other 
personnel-related  costs.  Advanced 
(doctoral  and  post-doctoral)  and 
specialty  (master's)  programs  will  be 
considered. 

b.  Budget  to  support  programs  based 
on  program  quality  and  need.  Factors 
considered  include  faculty  commitment/ 
breadth,  faculty  reputation /strength, 
national/regional  manpower  needs, 
unique  program  contribution, 
interdisciplinary  interaction,  and 
technical  merit. 

c.  Budget  to  support  students  baded  on 
the  program  level  and  the  number  of 
students  supported. 

2.  Center  administration.  Budget  to 
support  Center  administration  to  assure 
coordination  and  promotion  of  academic 
programs.  ^ 

3.  Continuing  education/outreach 
program.  Budget  to  support  outreach  and, 
continuing  education  activities  to 
prepare,  distribute,  and  conduct  short 
courses,  seminars,  and  workshops. 

4.  Research  training  programs.  Budget 
to  support  research  training  programs  to 
establish  a  research  base  within  the 
core  disciplines  and  for  the  training  of 
researchers  in  occupational  safety  and 
health. 

5.  Hazardous  substance  training 
programs.  Budget  to  support  the 
development  and  presentation  of  • 
continuing  education  courses  for 
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professionals  engaged  in  the 
management  of  hazardous  substances. 

6.  Agricultural  safety  and  health 
academic  programs.  Budget  to  support 
the  development  and  presentation  of 
specialized  academic  programs  and 
continuing  education  courses  in 
agricultural  safety  and  health. 

For  Long-Term  Training  Project 
grants,  the  following  factors  will  be 
considered  in  determining  funding 
allocations:  i 

Academic  core  programs.    I 

1.  Budget  to  support  programs 
primarily  for  personnel  and  other 
personnel-related  costs.  Advanced 
(doctoral  and  post-doctoral],  specialty 
(master's),  and  baccalaureate/associate 
programs  will  be  considered. 

2.  Budget  to  support  programs  based 
on  program  quality  and  need.  Factors 
considered  include  faculty  commitment/ 
breadth,  faculty  reputation/strength, 
national/regional  manpower  needs, 
unique  program  contribution, 
interdisciplinary  interaction,  and 
technical  merit. 

3.  Budget  to  support  students  based  on 
the  program  level  and  the  number  of 
students  supported. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Executive  Order  12372  Review! 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Application  Submission  and  Deadline 

Applications  should  be  cleariy 
identified  as  an  application  for  an 
Occupational  Safety  and  Health  I^ng- 
Term  Training  Project  Grant  or  ERC 
Training  Grant.  The  submission 
schedule  is  as  follows: 

New,  Competing  Continuation  & 
Supplemental  Receipt  Date:  July  1, 1992. 

An  original  and  two  copies  of  new. 
competing  continuation  and 
supplemental  applications  (Form  CDC 
2.145A  ERC  or  TPG)  should  be 
submitted  to:  Henry  S.  Cassell  III, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
room  300,  Atlanta,  GA  30305. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

a.  Received  on/or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  groups 


UMI 


(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
b.  above  are  considered  late 
applications.  Late  apphcations  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant 

Non-Competing  Continuation  Receipt 
Date:  November  15, 1992. 

An  original  and  two  copies  of  non- 
competing  continuation  applications 
(Form  CDC  2.145B  ERC  to  TPG)  should 
be  submitted  to:  Henry  S.  Cassell  III, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Offlce,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
room  300,  Atlanta,  GA  30305. 

Where  to  Obtain  Additional  Informadon 

To  receive  additional  written 
information  call  (404)  332-4561.  You  will 
be  asked  to  leave  your  name,  address, 
and  phone  number,  and  will  need  to 
refer  to  Announcement  Number  123.  You 
will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Adrienne  McCloud,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  OfHce,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE.,  room  300.  Atlanta, 
Georgia  30305,  (404)  842-6630. 
Programmatic  technical  assistance  may 
be  obtained  from  John  T.  Talty,  Chief, 
Educational  Resource  Development 
Branch,  Division  of  Training  and 
Manpower  Development,  National 
Institute  for  Occupational  Safety  and 
Health,  Centers  for  Disease  Control, 
4678  Columbia  Parkway,  Cincinnati, 
Ohio  45226.  (513)  533-8253. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-O01-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.C.  20402-9325 
(Telephone  (202)  783-3238). 

Dated:  January  17, 1992. 
Larry  W.  Sparks, 

Acting  Director,  Nationallnatitvte  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control. 
(PR  Doc  82-1735  Filed  1-23-62;  B:4S  amj 

MLUNQ  COOC  41M-1MI 


Food  and  Drug  Administration 

[Docket  Na92fi-O0281 

Drug  Export;  Fentanyt  Citrate  Injection 

AQENCV:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Lyphomed,  Division  of  Fujisawa 
USA,  Inc.,  has  Bled  an  application 
requesting  approval  for  Uie  export  of  the 
human  drug  Fentanyl  Citrate  Injection  to 
Canada. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville.  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Hamilton,  Division  of  Drug 
Labeling  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Adminis'tration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295^ 
8073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drujgs  that  are  not  currently 
approved  in  die  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
appUcation  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Lyphomed,  Division  of  Fujisawa  USA, 
Inc.,  2045  North  Cornell  Ave.,  Melrose 
Park.  IL  60160-1002.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  drug  Fentanyl  Citrate 
Injection  to  Canada.  The  drug  is  used  as 
a  narcotic  analgesic  adjunct  to 
anaesthesia.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  December 
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11. 1991,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  t^e  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  February  3. 1992, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  January  17. 1992. 
Sanunie  R.  Young. 

Deputy  Director.  Office  of  Compliance, 
Center  for  Drug  Evaluation  and  Research. 
[FR  Doc.  92-1824  Filed  1-23-92;  8:45  am) 

8ILUNG  CODE  4160-01-M 


[Docket  No.  92N-0029] 

Drug  Export;  Bulk  Drug  Substance 
Code  5032  (Silicone-Coated 
Superparamagnetic  Iron  Oxide) 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Advanced  Magnetics,  Inc..  has  filed 
an  application  requesting  approval  for 
the  export  of  the  human  bulk  drug 
substance  Code  5032  (silicone-coated 
superparamagnetic  iron  oxide)  to 
France. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
1-23. 12420  Parklawn  Dr.,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Division  of  Drug 
Labeling  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 


and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-295- 
8073. 

SUPPLEMENTARY  INFORMATION:  The  drug 

export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement.* 
the  agency  is  providing  notice  that 
Advanced  Magnetics,  Inc.,  61  Mooney 
St.,  Cambridge.  MA  02138-1038.  has 
filed  an  application  requesting  approval 
for  the  export  of  the  bulk  drug  substance 
Code  5032  (silicone-coated 
superparamagnetic  iron  oxide)  to 
France.  This  drug  is  used  as  an  oral 
Magnetic  Resonance  Imaging  contrast 
agent.  The  application  was  received  and 
filed  in  the  Center  for  Drug  Evaluation 
and  Research  on  December  23. 1991, 
which  shall  be  considered  the  filing  date 
for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identiBed  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  February  3, 1992, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 


Dated:  January  17, 1992. 
Sammw  R.  Young. 
Deputy  Director. 

(PR  Doc.  92-1823  Filed  1-23-92;  8:45  am) 
MUJNQ  CODE  4M»41-« 


Food  and  Drug  Administration 
Advisory  Committee;  Meeting 

Xqency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Fertility  and  Maternal  Health  Drugs 
Advisory  Conunittee 

Date.  Time  and  Place 

February  14. 1992. 9  a.m..  Parklawn 
Bldg.,  Conference  rms.  D  &  E,  5600 
Fishers  Lane,  Rockville,  MD. 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing,  February  14. 9 
a.m.  to  10  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  10  a.m.  to  5 
p.m.;  Philip  A.  Corfman,  Center  for  Drug 
Evaluation  and  Research  (HFD-510). 
Food  and  Drug  Administration,  5600 
Fisher,  Lane,  Rockville,  MD  20657.  301- 
443-3510. 

General  Function  of  the  Committee 

The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  practice  of  obstetrics 
and  gynecology. 

Agenda — Open  Public  Hearing 

Interested  persons  may  present  data, 
information:  or  views.  oraUy  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  31. 1992, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 
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Open  Committee  Discussion 

The  committee  will  discuss  the 
acceptability  and  design  of  clinical  trials 
of  hormone  replacement  therapy  in 
women  who  have  been  treated  for 
breast  cancer. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  and  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above.         | 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the    i 
committee's  work.  I 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10] 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
-orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attendiiig  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion/ 


UMI 


The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-35). 
Food  and  Drug  Administration,  rm.  12A- 
18,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page.  The  transcript  may  be  viewed 
at  the  Docket  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Farklawn  Dr..  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2).  and 
FDA's  regulations  (21  CFR  part  14]  on 
advisory  committees. 

Dated:  January  21, 1992 
David  A.  Keasler. 
Commissioner  of  Food  and  Drugs. 
[FR  Doc  92-1821  Filed  1-2S-02: 8:45  am] 

MUNta  COM  4MI»-01^ 


Advisory  Committee;  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  simimarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  conunittees. 
MEETINO:  The  following  advisory 
committee  meeting  is  announced: 

Drug  Abuse  Advisory  Committee 

Date,  Time,  and  Place 

February  27  and  28, 1992,  9  a.m.. 
Conference  Rm.  D,  Parklawn  Bldg.,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing.  February  27, 1992,  9 
a.m.  to  10  a.m..  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  10  a.m.  to  5  p.m.;  closed 
committee  delilwrations  February  28, 1992. 9 
ajn.  to  5  p.m.;  Kbairy  W.  Malek.  Center  for 
Drug  Evaluation  and  Research  (HFI>-«),  Food 


and  Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857, 301-443-3610. 

General  Function  of  the  Committee 

The  committee  advises  on  the  scientific 
and  medical  evaluation  of  information 
gathered  by  the  Department  of  Health  and 
Human  Services  and  the  Department  of 
Justice  on  the  safety,  efficacy,  and  abuse 
potential  of  drugs  and  recommends  actions  to 
be  taken  on  the  marketing,  investigation,  and 
control  of  such  drugs. 

Agenda — Open  Public  Hearing 

Interested  persons  may  present  data, 
information,  or  views,  orally  or  in  writing,  on 
issues  pending  before  the  committee.  Those 
desiring  to  make  formal  presentations  should 
notify  the  contact  person  before  February  21. 
1992,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or  arguments 
they  wish  to  present  the  names  and 
addresses  of  proposed  participants,  and  an 
indication  of  the  approximate  time  required 
to  make  their  comments. 

Open  Committee  Discussion 

On  February  27. 1992.  the  conunittee  will 
discuss:  (1)  Updated  postmarketing 
surveillance  related  to  drug  abuse  of  new 
drug  application  (NDA]  NDA 19-082,  Dalgan 
(dezocine),  Astra  Pharmaceuticals.  (2)  abuse 
liability  assessment  of  NDA  19-908,  Ambien 
(Zolpidem  tartrate),  Lorex  Pharmaceuticals, 
and  (3)  current  issues  related  to  procedures 
and  methodology  for  abuse  liability 
assessment  and  evaluating  medications  for 
treatment  of  drug  abuse  (guidelines  and 
memorandum  of  understanding). 

Closed  Committee  Deliberations 

On  February  28, 1992.  the  conunittee  will 
review  trade  secret  or  confidential 
commercial  information  relevant  to  current 
investigational  new  drug  applications.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5  U.S.C 
552b{c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1]  An  open 
public  hearing,  (2]  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
indudes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than'a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
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determines  will  facilitate  the 
committee's  woilc 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  part  10] 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205.  rei»-esentative8 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Re^ster  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
as  the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
ciurent  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  rm.  12A- 
16, 5600  Fishers  Lane,  Rockviile,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page-  The  transcript  may  be  viewed 
at  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklavm  Dr.,  Rockviile,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Summary  ntinutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above]  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioned,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  app.  2, 10(d)),  permits  such  closed 
advisory  conunittee  meetings  in  certain 


circumstances.  Those  portions  of  a 
meeting  designated  as  closed,  however. 
shall  be  dosed  for  the  shortest  possible 
time,  consistent  with  the  intent  of  the 
cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes: 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and'in 
accordance  with  FACA  criteria,  inchide 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementatioo  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  deariy 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
conunittee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices:  consideration  of  labehng 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
infimnation  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuantio  the  FACA, 
as  antended;  and,  notably  dehberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 


Datsd:  lamiary  21. 199L 
DavMA-KMriK, 

Commhtioner  of  Pood  and  Dnga. 

[FR  Doc.  92-1822  PBed  l-2»-«%  8:4S  an] 

IC0K41I»4MI 


nosmi  twvourow  wno  sonriCM 
Adminictratlon 

Advisory  Council;  Notice  of  Mesling 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  mondi  of 
February  1992. 

Name:  National  Adrisoty  Council  on  the 
Natioaal  Heftltk  Service  CoqM 

Date  and  Time:  Pefarnary  16-18, 1992.  KM 
a.m.-5  pjn. 

Place:  Sheraton  Hotel,  310  Podn 
Boulevard,  South  Padre  Island,  Texas  79S8ff. 
Tbe  meeting  is  open  to  the  public 

Purpose:  The  Council  will  advise  and  make 
appropriate  reconiRiendations  on  the 
National  Health  Service  Corps  (NHSC) 
program  at  mandated  by  legislation.  It  will 
also  review  and  oorainent  on  propoeed 
regttiations  promnlgated  by  the  Secretary 
under  provisiofl  of  the  legteUtioo. 

Agenda:  Tbe  agenda  will  include  a  Bwcesa 
and  Division  update;  issues  pertaining  to 
environmental,  living  conditions,  low  birth 
weights  and  infant  mortality  relevant  to  the 
area;  health  manpower,  and  malpractice 
issues.  Toeeday.  Pebraary  18,  we  will  leave 
the  hotel  via  bus  at  7:30  ajn.  to  t>cgin  ow  site 
visits.  Tlie  Gooncil  will  visit  the  Bnmmsville 
Conmiunity  Health  Center,  in  Brownsvilie, 
Texas,  the  Soutii  Texas  Allied  Health 
Education  Center  and  Su  Clinica  in 
Harlingen. 

The  meeting  is  open  to  the  public,  however, 
no  transportation  will  be  provided  to  the  site 
visits. 

Aayone  requiring  htfomation  regarding  the 
subject  Couodl  should  contact  Anna  Mae 
Voigt,  National  Adviaary  Co«Dcil  oo  the 
National  Health  Service  Cofpa.  Room  7A-a9. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockviile.  Mafyland  20857.  TelqihoBC  (301) 
443-1470. 

Agenda  Items  are  subject  to  diange  as 
priorities  dictate. 

Dated:  January  21. 19S2. 
lackie  E.  Baum, 

A  dvisory  Committee  hdaoogentent  Office, 
HRSA. 

|FR  Doc.  92-1825  Filed  \-2i-9l,  8:45  am| 
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Each  Friday  the  Social  Seoirity 
Administration  publishes  a  list  of 
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information  collection  packages  that 
have  been  submitted  to  the  O^ice  of 
Management  and  Budget  (0MB]  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  0MB  since  the 
last  Ust  was  published  in  the  Federal 
Register  on  January  17, 1992. 

(Call  Reports  Clearance  Officer  on  (301) 
965-4149  for  copies  of  package) 

1.  Government  Pension 
Questionnaire— 0960.0160.  The 
information  collected  on  the  form  SSA- 
3885  is  used  to  determine  whether  an 
individual's  Social  Security  beneHt  will 
be  reduced.  The  respondents  are 
individuals  applying  for  Social  Security 
benefits  and,  also,  receiving  or  qualiHed 
to  receive  a  Government  pension. 

Number  of  Respondents:  76,000. 

Frequency  of  Response:  1. 

A  verage  Burden  per  Response:  5 
minutes. 

Estimated  Annual  Burden:  6.333 
hours. 

2.  Studeftt's  Statement  Regarding 
Resumption  of  School  Attendance — 
0960.0143.  The  information  collected  on 
the  form  SSA-1386  is  used  to  verify  the 
full-time  attendance  of  a  student 
beneficiary.  The  respondents  are 
student  beneficiaries  and  educational 
institutions. 

Number  of  Respondents:  133,000. 

Frequency  of  Response:  1. 

Average  Burden  per  Response:  6 
minutes. 

Estimated  Annual  Burden:  13,300 
hours. 

3.  Summary  Evidence— 0960.0430.  The 
information  collected  on  the  form  SSA- 
887  is  used  to  provide  a  list  of  the 
medical/vocational  reports  pertaining  to 
the  claimant's  disability.  This  list  is 
critical  to  and  used  in  the  hearing 
process.  The  respondents  are  the  State 
Disabihty  Determination  Staffs. 

Number  of  Respondents:  54. 

Frequency  of  Response:  201. 

Average  Burden  per  Response:  15 
minutes. 

Estimated  Annual  Burden:  2.714 
hours. 

OMB  Desk  Officer  Laura  Oliven. 


Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208,  Washington, 
DC  20503. 

Dated:  January  17. 1992. 
Ron  Compston, 

Social  Security  Administration  Reports 
Clearance  Officer. 

[FR  Doc.  92-1684  Filed  1-23-92;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

f 

Office  of  Administration 
[Docket  No.  N-92-3378] 

Submission  of  Proposed  information 
Collection  to  OMB 

agency:  O^ice  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW.. 
Washington.  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 


for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  o^icial  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  January  16. 1992. 
John  T.  Muiphy. 

Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Energy  Conservation 
Requirements  of  Chapter  12,  Handbook 
4350.1  Appendix  1,  Energy  Conservation. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Owners  are  to  review,  annually,  the 
Energy  Conservation  Plan  to  effect 
energy  conservation  measures  and  to 
notify  the  Department  that  they  are  in 
compliance  with  the  Plan. 

Form  Number  None. 

Respondents:  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Numt)er  of 
respondents 


Frequency 


Hours  per 
response 


Burden 
hours 


Rrtt  Year  Survey  and  Plan.. .„ 

Subsequent  Years  Survey  and  Plan 

Recordkeeping 


9,800 
9.600 
9.600 


10  96.000 

3  28.600 

.05  480 


UMI 
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Total  Estimated  Burden  Hours: 
125.280. 

Status:  Reinstatement 

Contact:  James  f.  Taha^  HUD.  (202) 
70a-3944,  fennifer  Main,  OMB.  (202)  395- 
8680. 

Dated:  lanuanr  18, 1992. 
[FR  Doc.  92-1719  Rled  t-2»-«2:  ft4S  am] 

BtUHM  coot  4210-01-« 

[Docktt  No.  N-S2-3379] 

Submission  of  Proposad  Information 
Collection  to  OIIB 

agency:  omce  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  OfHce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subfect  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington,  DC  20503. 


RM  naiTMER  HtfORMATION  COHTACT: 

David  S.  Ciisty,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Devdopment,  451 7th  Street,  SW.. 
Washington,  DC  204ia  telephone  (202) 
708-0050.  This  is  not  a  tolV-free  number. 
Copies  of  the  proposed  fonns  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Mr.  Cristy. 

SUPPt^MENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
ofHce  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement:  and 


(9)  the  names  and  telephone  nurabers  of 
an  agency  ofRdal  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwoik 
Reduction  Act  44  US.C.  3507;  Sectioo  7(d)  of 
the  Department  of  Housing  and  Uiiiaii 
Devekjpraent  Act  42  U£.C  35S5(d). 

Dated:  January  17, 1992. 
John  T.  Mutpby, 
Director.  Information  Resources, 
Management  Policy  and  ASanagement 
Division. 

NotioB  of  Subaiissiaa  of  Propeasd 
Infonnation  CoUactian  to  OMB 

Proposal:  Quarterly  Survey  of 
Mortgage-Related  Security  Investments 
(Pension  Fund  Survey). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
survey  provides  the  only  source  of 
information  on  the  extent  of  the 
mortgage  market  by  monitoring  how 
institutions  respond  to  changes  in 
Federal  Regulations.  The  data  is  used 
for  Federal  planning. 

Form  Number  None. 

Respondents:  State  or  Local 
Governments  and  Businesses  or  Other 
For-Profit 

Frequency  of  Submission:  Quarteriy. 

Reporting  Burden: 


Numtar 
of 


Hours 


Survey. 


790 


.25 


Total  Estimated  Burden  Hours:  798. 

Status:  Extension. 

Contact:  James  B.  Mitchell.  HUD,  (202) 
708-4325,  Henry  C  Newan,  HUD.  (202) 
708-4325,  Jennifer  Main,  OMB.  (202)  39S- 
6880. 

Dated:  January  17. 1992. 
[FR  Doc  92-1720  Filed  1-23-02;  8:45  am) 
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Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docfcat  No.  N-92-1S17;  FR-2934-ll-«2] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homelese 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-600-027-7588. 
SUPPtEMENTARY  INTORMATION:  In 
accordance  with  24  CFR  581  and  section 
501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  \JJS.C 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 


reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized  . 
buildings  and  real  property  controlled 
by  such  a^ncies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  86-2503- 
OG  (D.D.C.). 

IVoperties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  cate^Dries  have  been 
reviewed  by  the  landholding  agendes, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
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or  (3]  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  dte  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning,  U.S.  Public 
Health  Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville.  MD  20857;  (301) 
443-2285.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
vdll  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  56  FR  23789  (May  24. 1991). 

For  properties  listed  as  suitable/ to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-fl27-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  faciUties,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  Corps  of  Engineers:  Bob 
Swieconek.  Army  Corps  of  Engineers, 
Civilian  Facilities,  room  5138, 20 


Massachusetts  Ave.  NW.,  Washington, 
DC  20314-1000;  (202)  272-1750;  Dept.  of 
Transportation:  Ronald  D.  Keefer, 
Director,  Administrative  Services  & 
Property  Management  DOT,  400 
Seventh  St.  SW..  room  10319. 
Washington,  DC  20590;  (202)  366-4246: 
(These  are  not  toll-free  numbers). 

Dated;  January  17, 1992. 
Paul  Roitman  Bardack, 
Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Suiplua  Property  Program. 
Federal  Register  Report  for  01/24/92 

Suitable/Available  Properties 

Buildings  (by  State) 

Colorado 

Kendall  House.  Bear  Creek  Lake 

Hwy  8  or  Morrison  Rd. 

Lakewood  Co:  Jefferson  CO  80201- 

Location:  2  mi.  west  of  Kipling  Intersection 

Landhoiding  Agency:  COE 

Property  Number  319140001 

Status:  Excess 

Comment;  2400  sq.  ft.,  2  story  with  basement, 

needs  rehab,  presence  of  asbestos,  off-site 

use  only 

Indiana 

BIdg.  01,  Monroe  Lake 

Monroe  Cty.  Rd.  37  North  to  Monroe  Dam  Rd. 
Bloomington  Co:  Monroe  IN  47401-8772 
Landholding  Agency:  COE 
Property  Number:  319140002 
Status:  Unutilized 

Comment:  1312  sq.  ft.,  1  story  brick  residence, 
off-site  use  only 

Bldg.  02,  Monroe  Lake 

Monroe  Cty.  Rd.  37  North  to  Monroe  Dam  Rd. 
Bloomington  Co:  Monroe  IN  47401-8772 
Landholding  Agency:  COE 
Property  Number  319140003 
Status:  Unutilized 

Comment  1312  sq.  ft.,  1  story  brick  residence, 
off-site  use  only 

Land  (by  State] 
Kentucky 

Tract  N-«19 

Dale  Hollow  Lake  &  Dam  Project 
Ulwill  Creek,  Hwy  90 
Hobart  Co:  Clinton  KY  42601- 
Landholding  Agency:  COE 
Property  Number  319140009 
Status:  Underutilized 

Comment:  91  acres,  most  recent  use — hunting,, 
subject  to  existing  easements 

Tennessee 

Tract  A-102 

Dale  Hollow  Lake  &  Dam  Project 
Canoe  Ridge.  State  Hwy  52 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number  319140006 
Status:  Underutilized 
Comment  351  acres,  most  recent  use — 
hunting,  subject  to  existing  easements 
Tract  A-120 

Dale  Hollow  Lake  &  Dam  Project 
Swann  Ridge.  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 


Landholding  Agency:  COE 
Property  Number  319140007 
Status:  Underutilized 
Comment  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 
Tracts  A-20,  A-21 
Dale  Hollow  Lake  &  Dam  Project 
Red  Oak  Ridge,  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency;  COE 
Property  Number  319140008 
Status:  Underutilized 
Comment:  821  acres,  most  recent  use — 

recreation,  subject  to  existing  easements 
Tract  D-185 

Dale  Hollow  Lake  &  Dam  Project 
Ashbum  Creek,  Hwy  No.  53 
Livingston  Co:  Clay  TN  38570- 
Landholding  Agency:  COE 
Property  Number  319140010 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 

Texas 

Parts  of  Tracts 

B-143,  B-144,  B-146.  B-148,  B-179 

Downstream  of  Lewisville  Dam  embankment 

Lewisville  Co:  Denton  TX  75067- 

Location:  Along  State  H«vy  121 

Landholding  Agency:  COE 

Property  Number  319140015 

Status:  Underutilized 

Comment:  approx.  92.81  acres  in  3  parcels. 

most  recent  use — wildlife  and  low  density 

recreation 

Suitable/Available  Properties 

Buildings  (by  State) 

Tennessee 

Transiet  Quarters    ' 

Dale  Hollow  Lake  and  Dam  Project 

Dale  Hollow  Resource  Mgr  Office.  Rt  1,  Box 

64 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number  319140005 
Status:  Unutilized 
Comment:  1400  sq.  ft,  concrete  block. 

possible  security  restrictions,  subject  tu 

existing  easements 

Land  (by  State) 
Oklahoma 

45  acre  parcel.  Sardfs  Lake 
SE  V«  NE  V*  Section  4,  T  2  N,  R  1 8  E 
Co:  Pushmataha  OK  74521- 
Landholding  Agency:  COE 
Property  Number  319140004 
Status;  Excess 

Comment:  approx.  45  acres,  most  recent 
use — fish  and  wildlife  conservation 

Suitable/To  Be  Excessed 

Land  (by  State) 

Texas 

Part  of  Tract  102  Segment  1 
Bardwell  Dam  Road 
Ennis  Co.:  Ellis,  TX  75119- 
Landholding  Agency:  COE 
Property  Number  319140014 
Status-  Unutilized 
Comment  approx.  4.5  acres 
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Unsuitable  Properties 

Buildings  (by  State) 

California 

4  Bldgs.,  Loran  Station 

Johnston  Island 

APO  San  Francisco,  CA  (Sand  Island) 

fohnston  Atoll  CA  96305-5000 

Property  Number  879210004 

Status:  Excess 

Reason:  Secured  Area 

Hawaii 

9  Bldgs.,  Loran  Station 

Kure  Island 

FPO  San  Pancisco,  CA 

Co:  Honolulu  HI  96619-0006 

Landbolding  Agency:  DOT 

Property  Number  879210005 

Status:  Excess 

Reason:  Secured  Area 

Barracks/Recreation  Bldg. 

Loran  Station  Upolu  Point 

Box  2 

Hawi  Co:  Hawaii  HI  96719-0002 

Landholding  Agency:  DOT 

Property  Number  879210006 

Status:  Excess 

Reason:  Secured  Area 

Transmitter  Bldg. 

Loran  Station  Upolu  Point 

Hawi  Co:  Hawaii  HI  96719-0002 

Landholding  Agency:  DOT 

Property  Number  879210007 

Status:  Excess 

Reason:  Secured  Area 

Tennessee 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Obey  River  Park,  State  Hwy  42 

Uvingston  Co:  Clay  TN  38351- 

Landholding  Agency:  COE 

Property  Number  319140011 

Status:  Excels 

Reason:  Other 

Comment:  Water  treatment  plant 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Lillydale  Recreation  Area,  State  Hwy  53 

Livingston  Co:  Clay  TN  38351- 

Landholding  Agency:  COE 

Property  Number  319140012 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Willow  Grove  Recreation  Area,  Hwy  No.  53 

Livingston  Co:  Clay  TN  38351 

Landholding  Agency:  COE 

Property  Number  319140013 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant 

Washington 

Bldg.  #1,  usee  Support  Center 
1519  Alaskan  Way  South 
Seattle  Co:  King  WA  98134- 
Landholding  Agency:  DOT 
Property  Number  879210003 
Statur.  Excess 


Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area 

[FR  Doa  92-1722  Filed  l-23-fl2;  8:45  am) 

WUINQ  COM  4>10-a»-ll 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(AK-96S-4230-1S;  AA-6704-B] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971, 43 
U.S.C.  1601, 1613(a),  will  be  issued  to 
Ahtna,  Incorporated  for  the  village  of 
Tazlina,  for  13.3  acres.  The  lands 
involved  are  in  the  vicinity  of 
Glennallen,  Alaska  in  T.  4  N.,  R.  2  W., 
Copper  River  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh  Avenue, 
#13,  Anchorage,  Alaska  99513-7599 
(907)  271-5690. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  February  24, 1992  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
lenioePnitz, 

Acting  Chief,  Branch  of  Cook  Inlet  and  Ahtna 
Adjudication. 
[FR  Doc.  92-1777  Filed  1-23-92;  a-45  am] 

mi  I  WW  COOC  43KM44I 


Calif  omia  Desert  District  Grazing 
Advisory  Board  Meetirtg 

AQENCv:  United  States  Department  of 

the  Interior,  Bureau  of  Land 

Management. 

ACTION:  Notice  of  public  meeting. 

summary:  Notice  is  hereby  given,  in 
accordance  with  Pub.  L  94-579,  title  IV, 
section  403,  that  a  public  meeting  of  the 


California  Desert  District  Grazing 
Advisory  Board  will  be  held  on 
Wednesday,  February  19, 1992  from  10 
a.m.  to  4  p.m.  in  the  Lake  Mead 
conference  room  of  the  Flamingo  Hilton. 
1900  South  Casino  Drive,  Laughlin, 
Nevada  89028. 

The  agenda  for  the  meeting  will 
include: 

— Range  management  perspectives  by 

Resource  Area; 
— Grazing  management  in  riparian 

areas; 
— ^Development  of  rangeland 

improvements; 
— Review  of  the  status  of  allotment 

management  plans; 
— Field  review  of  sheep  grazing 

operations; 
— An  update  on  sheep  and  cattle  section 

7  consultation  packages. 

The  meeting  is  open  to  the  public, 
with  time  allotted  for  public  comment 
after  each  agenda  subject  has  been 
presented. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  California  Desert 
District  Office,  6221  Box  Springs 
Boulevard,  Riverside,  California  92507, 
and  %viU  be  available  there  for  public 
inspection  during  regular  business 
hours — 7:45  a.m.  to  4:30  p.m.  (p.s.t.)— 
within  30  days  following  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT 

Bureau  of  Land  Management,  California 
Desert  District  Office,  Larry  Morgan, 
6221  Box  Springs  Boulevard,  Riverside, 
California  92507,  (714)  697-5370. 

Dated:  January  16, 1992. 
Alan  Stain, 

Acting,  District  Manager. 
[FR  Doc  92-1773  Filed  1-23-42;  8:45  am] 


[iD-010-(»-4S20-02-AOVB] 

AOENCV:  Boise  District,  Bureau  of  Land 
Management  Idaho. 
ACTION:  Notice  of  Meeting. 


r.  The  Boise  District  Grazing 
Advisory  Board  will  meet  on 
Wednesday,  February  19, 1992.  to 
discuss  the  pn^)osed  expenditure  of 
Grazing  Advisory  Board  (7121)  funds  for 
Fiscal  Year  1992.  The  meeting  is  open  to 
the  public  and  a  comment  period  will  be 
held  at  2  p  jn.. 

DATit:  The  meeting  will  begin  at  9  a.m. 
on  Wednesday,  February  19, 1992,  in  the 
district  office  conference  room. 


;  The  Boise  District  Office  is 
located  at  3948  Development  Avenue, 
Boise,  Idaho,  83705. 
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FOR  WWTIg«  IWORMATtOM  OCMTACT: 

Fred  Schley,  Boise  District  BLM. 
(206)384-3457. 

Dated:  January  14. 1992. 
ftoogCT  E-Scnxnitt. 

Associate  District  Manager. 

|FR  Doc.  92-1775  Filed  1-23-92: 8:45  am] 

BILLING  CODE  «310-OG-«I   ' 


(€0-010-02-4320-02] 

Craig  Colorado  Advisory  Council 
Meeting 

Time  and  Date:  10  a.m.,  February  19, 
1992. 

Place:  BLM— Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado  61625. 

Status:  Open  to  public;  interested 
persons  may  make  oral  statements  at 
10:30  a.m.  Summary  minutes  of  the 
meeting  will  be  maintained  in  the  Craig 
District  Office.  i 

Matters  to  be  Considered:    ' 

1.  Recreation  Permits  and  Carrying 
Capacity  in  the  Yampa  Valley. 

2.  Spring  field  trip. 

3.  Effectiveness  of  &e  Council. 

4.  Election  of  Officers. 

Contact  Person  for  More  Information: 
Mary  Pressley,  Craig  District  Office,  455 
Emerson  Street.  Craig,  Colorado  61625- 
112a 

Dated:  )anaary  14. 1992. 
Wiffiam  |.  Pidfoid. 
District  Manager. 
[FR  Doc.  92-1784  Filed  1-23-92;  8:45  am] 

BIUJNG  CODE  431»-J*-«I 


Iditarod  National  Historical  Trail 
Advisory  Council;  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  90-543  that 
a  meeting  of  the  Iditarod  National 
Historic  Trail  Advisory  Council  will  be 
held  to  discuss  rights-way  and  trail 
administration  and  management  issues. 
DATES:  Beginning  9  a.m.  on  February  20, 
1992  and  concluding  February  21. 1992  at 
5  p.m. 

AOORESSES:  Bureau  of  Land 
Management,  Anchorage  District  Office, 
6881  Abbott  Loop,  Anchorage,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT 
Danielle  Allen.  Public  Affairs  SpeciaHst. 
Anchorage  District  Bureau  of  Land 
Management  6881  Abbott  Loop, 
Anchorage,  Alaska  99507.  (907)  267- 
1258. 

SUPPLEMENTARY  mFOaMATION:  The  ' 
agenda  for  the  meeting  is  as  follows: 


1.  Introductions  and  opening  remarks. 

2.  Review  of  previous  meetings' 
minutes. 

3.  Trail  Management  Issues. 

4.  Discussion. 

5.  Adjourn. 

The  meeting  is  open  to  the  publia 
interested  persons  can  make  oral 
statements  to  the  Council  between  10 
a.m.-ll  a.m.  on  February  21. 1992. 
Richard  |.  Vemimen, 
Anchorage  District  Manager. 
(FR  Doc.  92-1731  Filed  1-23-92:  8:45  am] 

BILLING  CODE  43«a->M-M 

{ES-S40-02-41 11-11-241  A;  MSES  43159] 

Mississippi:  Proposed  Reteistatement 
Of  Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451.  a  petition  for  reinstatement  of  oil 
and  gas  lease  MSES  43159.  Smith 
County,  Mississippi,  was  timely  filed 
and  was  accompanied  by  all  required 
rentals  and  royalties  accruing  from  June 
1. 1991.  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16-%  percent  respectively.  Payment  of  a 
$500  administrative  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d]  and  (e)  of  the  Mineral 
Leasing  Act  of  1920.  as  amended  (30 
U.S.C.  188  (d)  and  (e)).  the  Bureau  of 
Land  Management  is  proposing  to . 
reinstate  the  lease  effective  June  1. 1991 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gina  Goodwin  at  (703)  461-1516. 

Dated:  January  18. 1992. 
Lany  Hamilton, 

Acting  State  Director. 

[FR  Doc.  92-1770  Filed  1-23-92;  8:45  am] 

BILLING  CODE  4310-M-M 

(AZ-020-02-4212-13;  AZA-26359] 

Realty  Action;  Exchange  of  Public 
Land;  Mohave  County,  AZ 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  realty  action, 

exchange.. 

summary:  The  Bureau  of  Land 
Management  proposes  to  exchange 
public  land  in  order  to  achieve  more 
efficient  management  of  the  public  land 


through  consolidation  of  ownership  and 
the  acquisition  of  unique  natural 
resource  lands.  All  or  part  of  the 
following  described  federal  lands  are 
being  considered  for  disposal  via 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1716.  The  final 
determination  on  disposal  will  be  made 
upon  completion  of  the  environmental 
assessment 

Gila  and  Salt  River  Base  and  Moufian, 
Mohave  County,  Aricona 

Township  20  North.  Range  17  West 

sec.  4.  Lots  1.  5-ia  SV^: 

sec.  5.  LoU  3-6. 11. 12: 

sec.  6..  Lots  1-5.  8. 11-14. 19-33,  36-46, 

SEV4: 
sec.  8.  Lois  1-4.  EV4.  SEy4NWy4.  EViSWy4: 
sec.  9,  NWy4NEy4.  W%SWV4.  SEy4SW%: 
sec.  17.  EyaEVi.  WV4NE%.  WV4: 
sec.  18,  Lots  21.  24.  25.  27.  30.  SEy4S£y4; 
sec.  20.  all: 

sec.  30.  Lots  21.  24.  25.  28.  Ey4. 
Comprising  4611.06  acres,  more  or  less. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1,  publication  of  this  Notice 
will  segregate  the  affected  public  land 
from  appropriation  under  the  public  land 
laws,  except  exchange  pursuant  to 
section  206  of  the  Federal  land  Policy 
and  Management  Act  of  1976.  The 
segregative  effect  shall  also  exclude 
appropriation  of  the  subject  public  land 
under  the  mining  laws,  subject  to  valid 
existing  rights. 

The  segregation  of  the  above- 
described  land  shall  terminate  upon 
issuance  of  a  document  conveying  title 
to  such  lands  or  upon  publication  in  the 
Federal  Re^ster  of  a  notice  of 
termination  of  the  segregation;  or  the 
expiration  of  two  years  from  the  date  of 
publication,  whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager.  Phoenix  District 
Office.  2015  West  Deer  Valley  Road. 
Phoenix  Arizona  85027.  Objections  will 
be  reviewed  by  the  State  Director  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  ]anuary  14, 1992. 
Henri  R.  Bisson. 

District  Manager 

[FR  Doc.  92-1772  Filed  1-23-92;  8:45  am) 
BILLING  CODE  4310-4t-ll 
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[CA-010-01-4212-13,  CACA-2M21PT] 

Realty  Action:  Exchange  of  PulMic  and 
Private  l.anda  in  Sacramento  County, 
Caitfomia 

AQENCV:  Bureau  of  Land  Management, 
Interior. 

summary:  The  following  described 

private  land  is  being  considered  for 

acquisition  through  exchange  under 

section  206  of  the  Federal  Land  Policy 

and  Management  Act  of  1976  (43  U.S.C. 

1716). 

OFFERED  PRIVATE  LAND: 

Private  lands  located  within: 
T.5N..  R.5E..  MDM 

Sections  15,16,  21, 22. 23,  27 

Sacramento  County,  California 

Containing  1099.64  Acres,  more  or  less. 
APN:  146-0131-001 

14&-020a-008 

146-0200-010 

146-0210-011 

146-0210-012 

148-0210-013 

146-0210-014 

146-0330-003 

The  above  described  land  lies 
contiguous  to  a  portion  of  the  northern 
boimdary  of  the  existing  Cosumnes 
River  Preserve  in  Sacramento  Coimty. 
llie  parcel  will  be  acquired  by  the 
Nature  Conservancy  who  will  transfer 
title  to  the  Bureau  of  Land  Management 
in  exchange  for  public  lands  of 
approximately  equal  value,  found 
suitable  for  disposal. 

The  public  lands  being  considered  for 
exchange  have  been  identified  in 
Notices  of  Realty  Action  previously 
published  in  the  Federal  Register. 

ADDRESS:  For  a  period  of  45  days  from 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager,  c/o 
Area  Manager,  Folsom  Resource  Area, 
63  Natoma  Street,  Folsom,  Ca.  95630. 

FOR  ADOmONAL  INFORMATKMCContaCt 
Dean  Decker,  (916)  985-4474  or  at  the 
address  above. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  exchange  is  to  acquire 
non-Federal  land  adjacent  to  the 
Cosumnes  River  Preserve,  currently 
jointly  managed  by  the  Nature 
Conservancy  and  Ducks  Unlimited. 
These  lands  have  been  identified  for 
acquisition  and  protection  by  the  joint 
Venture  implementation  Boardio 
contribute  to  the  objectives  of  the 
Central  Valley  Habitat  Joint  Venture, 
and  through  it  the  North  American 
Waterfowl  Management  Plan.  This 
acquisition  will  serve  the  public  interest 
by  providing  the  opportunity  for  the 
protection  and  development  of 
seasonably  and  permanent  wetlands 


and  riparian  forests,  pursuant  to  BLM's 
Wildlife  2000  Program. 

Dated:  January  16, 1992. 
David  N.  Hanis, 
'Acting  Area  Manager. 
(PR  Doc.  92-1768  Filed  1-23-92: 8:45  am] 
MLUNO  COW  4S10-40-M 

[CA-010-4212-14;  CACA  29457] 

Realty  Action  (CACA  29457);  Direct 
Sale  of  Public  Land,  Nevada  County, 
CA 

AQENCV:  Department  of  Interior,  Bureau 
of  Land  Management. 

summary:  The  following  described 
public  land  is  being  considered  for 
direct  sale  pursuant  to  Section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976  (43  U.S.C.  1713): 

Mount  Diablo  Meridian,  CaHfomia 

T.  16N..  R.  9E.. 
Sec.  18:  lot  20. 
Comprising  .74  acres,  more  or  less. 

The  above  tract  is  a  wedge-shaped 
remnant  of  public  land  that  lacks  public 
access.  It  is  surroimded  entirely  by 
private  property,  most  of  which  is 
owned  by  Mr.  and  Mrs.  Richard 
Chapman.  The  .74-acre  remnant  would 
be  sold  as  an  inholding  to  the  Chapmans 
at  fair  market  value.  An  additional 
$50.00  non-returnable  mineral 
conveyance  processing  fee  is  required. 

The  tract  would  be  transferred  subject 
to  a  reservation  to  the  United  States  for 
a  right-of-way  for  ditches  and  canals 
constructed  under  the  authority  of  the 
Act  of  August  20, 1890  (43  U.S.C.  945). 
All  necessary  clearances  including 
clearances  for  archeology,  rare  plants 
and  animals  would  be  completed  prior 
to  any  conveyance  of  title  by  the  U.S. 
The  proposal  is  consistent  with  the 
Bureau's  land  use  plans  which  supports 
the  disposal  of  small  isolated  tracts 
when  practical. 

The  above  described  land  is  hereby 
segregated  from  settlement  location  and 
entry  under  the  public  land  laws  and  the 
mining  laws  for  a  period  of  270  days 
bom  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

ADDRESSES:  For  a  period  of  45  days 
from  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  conmients  to  the  District 
Manager,  c/o  Folsom  Resource  Area' 
Manager,  63  Natoma  Street,  Folsom. 
California  95630. 


FOR  ADOmONAL  INFORMATION:  Contact 

Mike  Kelley  at  (916)  985-4474  or  at  the 

address  above. 

David  N.  Hania, 

Acting  Area  Manager. 

[PR  Doc.  92-1776  Filed  1-23-92:  8:45  am] 

MLLMQ  COW  4S1^-40-M 


[CO-OSO-4212-13] 

Realty  Action;  COC-53540  Exchange 
of  Private  l.ands  in  Park  and  Freirwnt 
Countiee  for  PutiUc  l.ands  in  BouMer , 
Fremont  and  Parle  Counties,  CO 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Realty  Action,  COC- 
53540  Exchange  of  Private  Lands  in  Park 
and  Fremont  Counties  for  Public  Lands 
in  Boulder,  Fremont  and  Park  Counties, 
Colorado. 

summary:  The  following  public  land  has 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1716: 

T.9S..  R.75W..  Sixth  P.m. 

Section  29:  W^NEV* 

Section  33:  W^NWV4.  NW%SW% 
T.12S..  R.73W. 

Section  IB:  Lot  5 

Section  19:  Lots  1,  2.  3,  and  4 
T.12S.,  R.74W. 

Section  24:  SEy4NWy4.  NWWSEV4 
T.12S..  R.76W. 

Section  18:  EV^SEV* 
T.13S..  R.73W. 

Section  2:  NWy4SEV« 

Section  8:  NViNEV« 

Section  12:  SEV4SEM 
T.13S..  R.72W. 

Section  19:  Lots  1, 2  and  3.  SEWNWy4, 
T.16S.,  R.72W. 

Section  6:  Lot  14 
T.17S.,  R.73W. 

Section  2:  SWy4NEV4 
T.lN..  R.71W. 

Section  18:  Lots  72  »  79,  NEV4SWV^(MftB) 

Section  19:  (M&B) 
T.47N..  R.12E.,  NJ^.P.M. 

Section  28:  SWy4SWV4 
T.49N..  R.11E. 

Section  1:  Lot  6 

Section  2:  Lots  5  and  12 

Section  4:  L.ots  12  and  IS 
T.49N..  R.12E. 

Section  4:  Lot  5 

Section  iaNWV4NEy4 
T.50N.,  R.llE 

Section  34:  SWWSWy4 
T.50N..  R.12E. 

Section  32:  Tr.  119 
Containing  1,221.78  acres. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
private  land  from  Shepard  and 
Associates: 

T.I6S.,  R.72W..  Sixth  P.M. 
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Section  6:  SV^SEV^ 

Section  7:  NEV4  and  M&B  Parcel 
T.15&.  R.73W. 

Section  25:  SMiNWVi.  SWy4 
•    Section  28:  NEV4SEy4,  SViSEW 

Section  35:  AH 
Ties..  R.73W. 

Section  2:  Lots  2  and  7 
Containing  1,390.00  acres. 

The  purpose  of  the  exchange  is  to 
obtain  private  land  containing  important 
riparian,  wildlife,  recreation  and  other 
public  vaities.  while  disposing  of 
scattered  parcels  of  public  land  which 
are  scattered,  difficult  to  manage  tracts 
without  public  access.  The  proposed 
exchange  is  consistent  with  the 
objectives  of  the  land  use  plan  for  the 
affected  lands. 

Any  differences  in  the  appraised 
values  of  the  offered  and  selected  lands 
will  t>e  equalized  through  acreage 
adjustments  or  cash  payment. 
DATES:  On  or  before  March  9. 1992. 
interested  pwirties  may  submit  written 
comments  to  the  Canon  City  District 
Manager. 

AODMESS:  Bureau  of  Land  Management. 
Canon  City  District,  P.O.  Box  2200. 
Canon  City,  CO  81215-2200. 
FOR  FURTMCR  INFORMATION  CONTACT 
Stu  Parker.  (719J  275-0631. 
SUPPLEMENTARY  INFORMATION:  The 

exchange  will  involve  both  the  surface 
and  subsurface  estates  and  will  be 
subject  to  valid  existing  rights  on  both 
the  offered  and  selected  lands.  This 
notice  segregates  the  public  lands 
described  above  from  entry  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  for  2  years 
from  publication  or  until  patent  issues. 
Any  adverse  comments  will  be 
evaluated  by  the  District  Manager  who 
may  vacate,  modify,  or  continue  this 
realty  action  and  issue  a  final 
determination. 


Stuart  L  Fraer, 

Associate  District  Manager. 

(FR  Doc.  92-1769  Filed  1-23-92;  jB:45  amj 

mXINQ  COOE  431<Vga-M 


(ES-030-2-4212-18;  MIES-0432M] 


Realty  Actions,  Saiss, 


,  Etc^  Ml 


agency:  Bureau  of  Land  Management 

(BLM].-Interior. 

ACTION:  Sale  of  public  land  in  Chippewa 

County,  Michigan — modifi^ 

competitive  method:  correction. 


in  Chippewa  County,  Michigan  by  the 
modified  competitive  method. 

The  following  paragraph  was 
erroneously  omitted  by  BLM  and  is 
hereby  added  to  that  notice  at  the  end  of 
the  second  paragraph,  column  one,  page 
67627: 

(2)  There  is  no  legal  access  to  the 
parcel  because  it  is  landlocked  by  the 
adjacent  parcel  to  the  north.  There  is 
physical  access  to  the  parcel  by  boat. 

As  a  result  of  this  correction,  the 
following  corrections  are  made  in  the 
previously  published  notice: 

1.  The  public  land  described  in  thai 
notice  will  remain  segregated  from 
appropriation  under  the  public  lands 
laws,  including  the  mining  laws,  pending 
disposition  of  this  action  or  270  days 
from  the  date  of  publication  of  this 
correction  in  the  Federal  Re^star, 
whichever  occurs  first. 

2.  Hie  date  of  the  public  auction  will 
be  changed  to  April  2a  1992.  The  time 
and  location  of  the  public  auction 
remain  unchanged:  10  a.m.  c.s.t.  at  the 
Reuss  Federal  Plaza,  suite  225,  West 
Tower.  310  West  Wisconsin  Avenue. 
Milwaukee.  Wisconsin  53203. 

3.  All  sealed  bids  must  be  submitted 
to  BLM  at  the  above  address  not  later 
than  3  p.m.  c.s.t.  on  April  17. 1992. 

4.  Bid  envelopes  must  be  marked  on 
the  lower  left  front  comer  with  MIES- 
043236  and  April  20, 1992. 

5.  The  public  comment  period  will  be 
extended  to  March  9. 1992.  Until  that 
date,  interested  parties  may  submit 
comments  to  the  District  Manager, 
Bureau  of  Land  Management  P.O.  Box 
631,  Milwaukee.  Wisconsin  53201-0631. 
FOR  FUmCR  INRMMATION  CONTACT 

Duane  Mwti.  Realty  Specialist.  Bureau 

of  Land  Management.  P.O.  Box  631. 

Milwaukee,  Wisconsin  53201-0631; 

telephone  number  {414]  297-4429  or 

(FTS)  362-4429. 

Gary  D.  BaiMC.  * 

District  Manager. 

[FR  Doc.  92-1594  Filed  1-23-82: 9:45  amj 


T  TTiis  notice  corrects  the 
public  notice  previously  published  in  the 
Federal  Register  on  December  31. 1991 
(56  FR  67626]  for  the  sale  of  public  land 


[ID-M3-4314-11;  IDI-15557] 

Notics  of  PfOposod  Continuation  of 
Withdrawal;  K) 

agency:  Bureaa  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  Bureau  of  Reclamation 
proposes  that  six  withdrawals, 
consisting  of  2,579.92  acres  in  the 
Minidoka  Project,  be  ixjntinued  for  an 
additional  14  years.  Hie  land  will 
remain  closed  to  surface  entry  and 


mining  but  he*  been  and  will  remain 

open  to  mineral  leasing. 

date:  Comaients  should  be  received  by 

April  23, 1992. 

AOORESS:  Comments  should  be  sent  to 

State  Director.  Idaho  State  Office.  BLM. 

3380  Americana  Terrace,  Boise,  Idaho 

83706.  (206)  384-3162. 

FOR  FURTHER  INFORMATION  CONTACT 

William  E.  Ireland.  Idaho  State  Office. 

(208]  384-3162. 

SUFPLEMBITARY  MPORMATtON:  The 

Bureau  of  Reclamation  proposes  that 
portions  of  the  existing  land 
withdrawals  made  by  the  Secretarial 
Orders  of  January  22, 1907.  July  3. 1907, 
September  27. 1909.  February  14. 1910. 
May  4. 1910.  and  March  14. 1912.  be 
continued  for  a  period  of  14  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 90  Stat.  2751, 43  U.S.C.  1714.  The 
land  is  described  as  follows: 

Boise  Meridian  ' 

T  9  S   R  23  E. 

8ec."23!sV4NEy4.WV5NWy4andSEV«  - 

T.  9  S.  R.  24  C 

seaO,  SMrNEy4SE%  and  SEV4SEV1. 
T.8S..R.2SE. 

sec.  35,  SWVUSlE^SEVtNWy4  aod  SE>4. 
T.  10S.,R.2SE.. 
8ec.  3a  NV4NWV'4SEy4NWV4. 
T.6S..R.28E„ 

sec.  7,  lots  3  and  4  and  E^SWy4; 

sec.  9.EV^: 

sec  10; 

sec.  11;  ,  ^ 

sec.  12.  S^. 

The  areas  described  aggregate  24i79:92 
acres  in  Ifinkiakaaad  Cassia  Couates. 


The  purpoae  of  the  withdrawal  is  to   - 
protect  the  Mnidoka  Project.  The 
withdrawal  segregate  ^  land  from 
settlement,  sale,  location,  and  entry, 
including  location  and  entry  under  the 
mining  laws,  bot  not  the  mineral  leasing 
laws.  No  change  tt  prapoaed  in  the 
puipose  or  segregative  effect  of  the 
withdrawals. 

For  a  period  of  todays  from  the  date 
of  publication  of  this  notice,  ail  perscMts 
who  wish  to  SHbait  «0Bunent8  in 
connection  wi&  tbe  propoaed 
withdrawal  contisaatieBS.  may  present 
their  views  ia  writing  to  Idaho  State 
Director  at  the  above  addiess. 

The  aothorixed  affioer  of  the  Bureau 
of  Land  TUsiiagiimiiil  eriil  nndolake 
such  imesligBliaBi  as  are  neceasary  to 
determine  the  cxiiting  and  potential 
demand  ior  tiw  bad  and  its  reaouicea.  A 
report  will  afaa  be  pncparod  for 
ctmaideratioa  by  the  Secretary  of  the 
Interior,  the  ftieaidanL  ^d  Ccngresa, 
who  will  detenniae  avhetker  or  not  the 
withdraivala  ariH  be  continued,  and.  if 
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so,  for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  until  such  Hnal  determination 
is  made. 

Dated:  January  14, 1992. 
WiOiam  E.  Inland, 
Chief,  Realty  Operations  Section. 
[FR  Doc.  92-1766  Filed  1-2^-92;  6:45  am] 
MLLMQ  COM  4S10-e04l 

[ID-943-4214-10:  IDI-2M241 

Notice  Of  PropoMd  Withdrawal  and 
Opportunity  for  Public  Meeting;  ID 

AOENCV:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


r.  The  United  States 
Department  of  Agriculture,  Forest 
Service,  has  filed  an  application  to 
withdraw  40  acres  of  National  Forest 
System  lands  for  protection  of  a  dam, 
powerhouse  and  access  road.  This 
notice  closes  the  lands  for  up  to  2  years 
from  location  and  entry  under  the 
United  States  mining  laws.  The  lands 
will  remain  open  to  all  other  uses  which 
may  be  made  of  National  Forest  System 
lands. 

DATC  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
April  23. 1902. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Idaho 
State  Director,  BLM,  3380  Americana 
Terrace,  Boise,  Idaho  83706. 
TOR  RMTHER  mPORMATioie  Larry 
Lievsay,  BLM,  Idaho  State  Office.  (206) 
384-^166. 

.  SUPPLEMENTARV  WTOIHIATIOW.  On 
January  8, 1992,  the  United  States 
Department  of  Agriculture  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
bora  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

Boise  Meridian 

Boise  National  Forest 
T.5N.,R.11E,  ' 

sec.  6,  lot  8. 

The  area  described  contains  40  acres 
in  Elmore  County. 

For  a  period  of  90  days  firom  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Idaho  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 


afforded  in  connection  with  the 
proposed  withdrawal.  AU  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Idaho  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  dale 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  presently  authorized  leases, 
licenses,  permits,  rights-of-way,  etc. 

Dated:  January  14, 1992. 
WUliam  E  Ireland, 
Chief,  Realty  Operations  Section. 
[PR  Doc  92-1767  Filed  1-23-92;  8:45  am] 
BlUJNe  COOK  IttO  M  M 


Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (18  U.S.C.  1531,  et  seq.): 
Applicant  Caldwell  Schools,  Inc..  PRT- 

764284,  Tyler,  TX 

The  applicant  requests  a  permit  to 
purchase  one  female  captive-bom  ocelot 
[Felis  pardalis)  in  interstate  commerce 
from  the  Salisbury  Zoo,  Salisbury, 
Maryland,  for  breeding  purposes. 
AppUcanL  Stan  P.  Lukasik,  PRT-70«281. 

LoweU,  IN 

The  applicant  requests  a  permit  to 
import  two  male  and  two  female 
captive-hatched  white-earned  pheasants 
[Crossoptilon  crossoptilon)  from  South 
View  Aviaries,  Bumaby  EC,  Canada, 
for  breeding  purposes. 

Applicant:  Wayne  Gross,  PRT-764e98, 

Danville,  CA 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damoliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  M.  J.  D'Alton.  Kosiers 
Kraal,  Bredasdrop,  Republic  of  South 


Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

Applicant-  Bucky  Steele,  PRT-763924. 
Jefferson,  TX 

The  applicant  requests  a  permit  to 
import  one  captive  bom  male  Asian 
elephant  [Elephus  maximus]  from  the 
African  Lion  Safari,  Cambridge,  Ontario, 
Canada,  for  enhancement  of  survival 
through  conservation  education. 

Applicant  San  Diego  Zoological  Society, 
PRT-76955,  San  Diego,  CA 

The  applicant  requests  a  multiple 
import  permit  for  blood  and  skin  biopsy 
specimens  collected  from  captive  bom 
Przewalski's  horses  [Equus  przewalskii) 
at  various  institutions.  The  samples  will 
be  used  for  scientific  research  in 
conjunction  with  species  conservation 
efforts. 

Applicant  Willie's  Wildlife  Zoo.  PRT- 
764952.  Brandon.  WI 

The  applicant  requests  an  interstate 
commerce  permit  to  purchase  one 
captive  bom  male  leopard  (Panthera 
pardus),  from  J.  Witchey  of  Ohio,  for 
breeding  purposes. 

Applicant  Gary  Johnson,  PRT-764195, 
Perns,  CA 

The  applicant  requests  an  interstate 
commerce  permit  to  purchase  one 
female  Asian  elephant  [Elephus 
maximus),  "Duchess",  from 
IntematJonal  Animal  Exchange  of 
Femdale.  Michigan,  for  educational 
purposes. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432.  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who    , 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  17  January  1992. 
Susan  JacdMan, 

Acting  Chief  Branch  of  Permits.  Office  of 

Management  Authority. 

(FR  Doc.  92-1665  Filed  1-23-92: 8:45  am] 

MJjm  coot  4S10-«MI 
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Nationai  Park  Service 

City  of  Buena  Vista,  Glen  Maury  Park; 
Environmental  Assessment 

agency:  National  Park  Service,  Interior. 
action:  Notice  of  Intent  to  prepare  an 
Environmental  Assessment  for  a 
proposed  conversion  pursuant  to 
Section  6(f)(3)  of  the  Land  and  Water 
Conservation  Fund  Act  in  Glen  Maury 
Park— City  of  Buena  Vista.  VA. 

summary:  In  accordance  with  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969.  Public  Law  91-190, 
the  National  Park  Service  (NPS)  is 
preparing  an  environmental  assessment 
to  determine  the  impacts  of  a  coal 
conveyor  system  and  related  steam  and 
water  services  for  nearby  industries. 
This  proposed  conveyor  installation  will 
traverse  a  wooded  ravine  through  Glen 
Maury  Park  from  the  Maury  River  to  the 
adjacent  uplands.  A  range  of 
alternatives  will  be  formulated  for 
protecting  the  various  park  natural  and 
environmental  resources,  and 
recreation/activities. 

Persons  wishing  to  provide  input  to 
the  environmental  evaluation  pertaining 
to  this  conversion  request  should 
address  comments  to  the  Regional 
Director,  Mid-Atlantic  Regional  Office, 
National  Park  Service,  143  South  Third 
Street,  Phila.,  PA  19106.  Comments 
should  be  received  no  later  than  30  days 
from  the  publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Earle  D.  Whitney,  Planning  and 

Grants  Assistance  Division  at  the  above 

address,  Ulephone  (215)  597-2578. 

Charle*  P.  CUpper,  Jr., 

Acting  Regional  Director.  Mid-Atlantic 

Region. 

(FR  Doc.  92-1811  Filed  1-23-92;  d:45  am] 

MLUNQ  COOE  4310-nMI  I 


Bureau  of  Land  Management 

Transfer  of  Administrative 
Jurisdiction,  Ctuico  Culture  National 
Historical  Paric 

Certain  lands  and/or  interests  therein 
have  been  reconveyed  to  the  Bureau  of 
Land  Management  within  the 
boundaries  of  Chaco  Culture  National 
Historical  Park.  Notice  is  hereby  given 
that  pursuant  to  the  provisions  of  Public 
Law  96-550,  sections  504  and  506,  94 
Stat.  3228-3229,  administrative 
jurisdiction  is  now  in  the  National  Park 
Service,  subject  to  applicable  laws  and 
regulations. 

The  lands  and/or  interests  affected  by 
this  notice  include  fee  interests  in 
7,756.52  acres,  more  or  less,  reconveyed 
to  the  Bureau  of  Land  Management.  Of 
the  lands  and/or  interests  acquired. 


4,697.01  acres  were  formerly  owned  by 
the  Navajo  Tribe  as  fee  lands  and 
3,059.51  acres  were  held  as  Tribal  trust 
lands. 

Maps  and  legal  descriptions  of  the 
speciHc  tracts  within  the  Chaco  Culture 
National  Historical  Park  may  be 
reviewed  at  the  Office  of  the  Regional 
Director,  National  Park  Service, 
Southwest  Region,  1100  Old  Santa  Fe 
Trail,  Santa  FE,  New  Mexico  87501,  and 
at  the  Office  of  the  National  Park 
Service,  Land  Resources  Division,  1100  L 
Street,  NW.  Washington,  DC  20004. 

Dated:  December  19, 1991. 
John  E.  Cook, 

Regional  Director.  National  Park  Service. 

Dated:  December  14, 1991. 

Concurred  with  by: 
Lairy  L  Woodaid, 

State  Director,  Bureau  of  Land  Management. 
(FR  Doc.  92-1810  Filed  1-2J-92:  8:45  am] 

WUJNG  COOE  4310-10-li 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative  Notice  to  ttie 
Commission  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

Dated:  January  21, 1992. 

The  following  Notices  were  Hied  in 
accordance  with  section  10526(a)(5]  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt.  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meeting  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquires  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  person.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington. 
DC. 

(1)  Harvest  States  Cooperatives. 

(2)  P.O.  Box  64594,  St.  Paul,  MN  55164. 

(3)  1667  N.  Snelling  Ave.,  St.  Paul,  MN 
5510& 


(4)  Allen  J.  Anderson.  P.O.  Box  64594, 
St.  Paul.  MN  55164. 
Sidney  L  Strickland,  )r.. 
Secretary. 

(FR  Doc.  92-1750  Filed  1-23-92;  8:45  am] 
BtUJNO  COOe  703S-01-M 


(Finance  Docket  No.  31986] 

Notice  of  Exemption;  SPCSL  Corp.— 
Trackage  Righto  Exemption— the  Belt 
Railway  Co.  of  Chicago 

The  Belt  Railway  Company  of 
Chicago  (BRC)  has  agreed  to  grant 
SPCSL  Corp.  overhead  trackage  rights  in 
Chicago,  IL  over  the  Elsdon  Branch, 
between  the  55th  Street  Interlocking 
Plant  and  Lawndale  Avenue,  so  that 
BRC  may  access  Consolidated  Rail 
Corporation's  Ashland  Avenue  Yard. 
The  trackage  rights  were  to  become 
effective  on  or  after  January  25, 1992. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a    .  . 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on  Gary  A. 
Laakso.  SPCSL  Corp.,  One  Market  Plaza, 
room  846,  San  Francisco,  CA  94105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
.  354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc.— Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Dated:  January  16, 1992. 

By  the  Commissionr  David  M.  Konschnik,    - 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr.. 
Secretary. 

(FR  Doc.  92-1746  Filed  1-23-92;  8:45  am] 
BIUJNO  CODE  7D35-0t-« 


(Ex  Parte  No.  388  (Siii>-Na  27)] 
Intrastate  Rail  Rate  Authority— Oregon 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  provisional 

recertification. 

summary:  The  State  of  Oregon  has  filed 
its  application  for  recertification  with 
the  Commission.  Pursuant  to  Slate 
Intrastate  Rail  Rate  A  uthority,  5 1.CC. 
2d  680. 685  (1989).  the  Commission 
provisionally  recertifies  the  State  of 
Oregon  to  regulate  intrastate  rail  rates, 
classifications,  rules  and  practices.  After 
completing  its  review,  the  Commission 
%vill  issue  a  decision  approving 
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recertification  or  taking  other 
appropriate  action. 

DATES:  This  provisional  recertification 
will  be  effective  on  January  24, 1992. 
KM  nmTHEfi  mroRMATKM  contact: 

Joseph  H.  Dettmar,  (202)  927-5660  (TDD 
for  hearing  impaired:  (202)  927-5721). 

Decided:  January  16, 1992. 

By  the  Commission,  David  K.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  fr.. 
Secretary. 
(FR  Doc.  92-1748  Filed  1-23-92;  8:45  am] 

BNJJNa  COM  70SS-01-M 


DEPARTMENT  OF  JUSTICE 

Information  Collectiona  Undor  Rovtow 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(8)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Qiapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  following 
infonnation: 

(1)  the  title  of  the  form/coUectioii: 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  how  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  an  indication  as  to  whether  section 
3504(h)  of  Public  Law  96-511  appUet. 

Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Ms.  Lin  Liu  on  (202)  395- 
7340  and  to  the  Departmetat  of  Justice's 
Clearance  Officer,  Mr.  Lewis  Arnold,  on 
(202)  514-4305.  If  you  anticipate 
commenting  on  a  form/collection,  but 
Hnd  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  not^  the  OMB 
reviewer  and  the  DOJ  Clearance  Officer 
of  your  intent  as  soon  as  possible. 
Written  comments  reganUng  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatny  Affairs, 
Office  of  Management  and  Builget, 


Washington,  DC  20503.  and  to  Mr.  Lewis 
Arnold,  DOJ  Clearance  Officer,  SPS/ 
JMD/5031  CAB,  Department  of  Justice, 
Washington.  DC  2053a 

Extansian  of  tiw  ExpiratiaD  Date  of  a 
Currently  Approved  CoUection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  CoUoctian 

(1)  Import/Export  Declaration: 
Precursor  and  Essential  Chemicals. 

(2)  DEA  Form  486,  Drug  Enforcement 
Administration. 

(3)  On  occasion. 

(4)  Individuals  or  households, 
businesses  or  other  for-profit,  small 
businesses  or  organizations.  The 
Chemical  Diversion  and  Trafficking  Act 
of  1988  requires  those  who  import/ 
export  certain  chemicals  to  notify  the 
DEA  15  days  prior  to  shipment. 
Information  will  be  used  to  prevent 
shipments  not  intended  for  legitimate 
purposes. 

(5)  1300  annual  responses  at  .20  hours 
per  response. 

(6)  360  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Report  of  Suspicious  Orders  or 
Theft/Loss  of  Listed  Chemicals/ 
Machines. 

(2)  None,  Drug  Enforcement 
Administration. 

(3)  On  occasion. 

(4)  Individuals  or  households, 
business  or  other  for-profit,  small 
businesses  or  organizations.  The 
Chemical  Diversion  and  Trafficking  Act 
of  1988  requires  regulated  persona  to 
report  suspicious  orders  or  theftyioes  of 
listed  chemicals/tabieting  and 
encapsulating  machines  to  the  DEA  in 
order  to  prevent  clandestine 
manufacture  of  a  controlled  substance. 

(5)  300  annual  responses  at  .17  hours 
per  response. 

(6)  51  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Records  and  Reports  of 
Registrants:  Changes  in  Record 
Requirements  for  Individual 
Practitioners. 

(2)  None,  Drug  Enforcement 
Administration. 

(3)  On  occasion. 

(4)  Individuals  or  households,  ' 
businesses  or  other  foi^profit,  non-profit 
institutions,  small  businesses  or 
organizations. 

(5)  500  annual  responses  at  .5  hours 
per  response. 

(6)  250  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 


Public  comment  on  these  items  is 
encouraged. 
Lewb  AmoM, 

Department  Clearance  Officer.  Department  of 
Justice. 

(FR  Doc.  92-1785  Filed  l-2»-«2;  a-4S  am] 


Lodging  of  Consent  Docroe  Purauant 
to  the  Comprahanilva  Envlronntantal 
Reaponsa,  Companaatton,  and  LlabHHy 
Act  of  1980 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  and  42  U.S.C 
9622(i).  notice  is  hereby  given  that  on 
December  30. 1991,  a  proposed  consent 
decree  in  United  States  of  America  v. 
Allied  Signal  Inc.,  etai.  Civil  Action  No. 
01-CV-1471  has  been  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  New  York.  The 
United  States'  complaint  filed  at  the 
same  time  as  the  consent  decree,  sought 
recovery  of  response  costs  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  (CERCLA)  against  Allied  Signal  and 
twenty-three  other  corporations 
responsible  for  hazardous  wastes  found 
at  the  Clothier  site  in  Cranby,  New 
York,  a  National  Priority  List  faciUty. 
The  United  States'  complaint  also 
sought  recovery  of  civil  penalties  under 
section  106  of  CERCLA  against  Shell  Oil 
Company  ("Shell")  for  noncompliance 
with  a  Unilateral  Administrative  Order. 

The  consent  decree  provides  that  the 
defendants  will  reimburse  EPA  for 
$2,525,000  in  past  response  costs 
incurred  by  the  United  States  in 
connection  writh  the  Clothier  site  and 
that  Shell  will  pay  a  penalty  in  the 
amount  of  $25,00a 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530,  and  should  refer 
to  United  States  of  America  v.  Allied 
Signal  Inc..  et  ai,  D.J.  Ref.  90-11-3-273A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  389  Federal  Building 
Syracuse,  New  York  13260  and  at  the 
Region  II  office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza. 
New  Yorii,  New  Yoric  10278.  The 
proposed  consent  decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  Building.  NW.. 
Washington.  DC  20004  (202-347-2072).  A 
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copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center.  601 
Pennsylvania  Avenue,  NW..  Box  1097, 
Washington,  DC  20004.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $3.75  (25  cents  per  page 
reproduction  cost)  payable  to  the 
"Consent  Decree  Library." 
)ohn  C  Cniden, 

Chief.  En  vironmental  Enforcement  Section, 
Environmental  fr  Natural  Resources  Division. 
(FR  Doc.  92-1894  Filed  1-23-92;  8:45  am] 

MLUNO  COOe  44KMI1-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  as  set  forth  in  28  CFR  50.7,  notice 
is  hereby  given  that  a  proposed  consent 
decree  in  Township  of  Franklin 
Sewerage  Authority  versus  Middlesex 
County  Utilities  Authority,  Civil  Action 
No.  80-4041.  has  been  lodged  with  the 
United  States  District  Court  for  the 
District  of  New  Jersey  as  of  January  10. 
1992.  The  proposed  consent  decree 
concerns  violations  by  three 
municipalities,  the  Township  of 
Woodbridge,  Borough  of  Carteret  and 
City  of  Perth  Amboy.  of  the  Clean  Water 
Act,  33  U.S.C.  1251  et  seq.,  and  prior 
orders  ef  the  Court  requiring  the 
connection  of  sewerage  facilities 
operated  by  these  municipalities  to 
regional  sewage  Treatment  facilities 
operated  by  the  Middlesex  County 
Utilities  Authority.  In  satisfaction  of  the 
United  States'  claims,  the  municipalities 
will  pay  civil  penalties. 

The  United  States  Department  of 
Justice  will  receive  comments  relating  to 
the  proposed  consent  decree  for  a 
period  of  thirty  (30)  days  from  the  date 
of  this  publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044,  and 
should  refer  to  Township  of  Franklin 
Sewerage  Authority  versus  Middlesex 
County  Utilities  Authority,  DJ  No.  90-5- 
1-6-345A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of  New 
Jersey,  970  Broad  Street  Newark,  New 
Jersey  07102.  and  at  the  Region  II  Office 
of  the  Environmental  Protection  Agency. 
26  Federal  Plaza,  Fourth  Floor,  New 
York.  New  York  10278.  A  copy  of  the 
proposed  consent  decree  and 
attachments  can  be  obtained  in  person 
or  by  mail  at  the  Environmental 
Enforcement  Section  Document  Center, 


601  Pennsylvania  Avenue,  NW.,  Box 
1097,  Washington,  DC  20004,  (202)  347- 
2072.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $2.00 
(25  cents  per  page  reproduction  costs] 
payable  to  the  Consent  Decree  Library. 
Roger  B.aegg. 

Acting  Assistant  A  ttomey  General, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  92-1695  Filed  1-23-92;  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  on  January 
8, 1992.  a  proposed  consent  decree  in 
partial  settlement  of  United  States,  et 
al,  v.  Montrose  Chemical  Corporation 
of  California,  et  al.  Civil  Action  No.  CV 
90-3122-AAH  (JRx),  was  lodged  with 
the  United  States  District  Court  for  the 
Central  District  of  California.  In  the  First 
Claim  for  Relief  in  the  Complaint  in  that 
action,  the  United  States  seeks  damages 
for  injury  to  natural  resources,  from 
several  defendants  alleged  to  have 
released  hazardous  substances  into  the 
marine  environment  off  the  coast  of  Los 
Angeles.  The  proposed  settlement 
resolves  the  First  Claim  for  Relief  with 
respect  to  two  of  the  named  defendants 
only,  Potlatch  Corporation,  and  Simpson 
Paper  Company.  Under  the  terms  of  the 
settlement,  Potlatch  Corporation  and 
Simpson  Paper  Company  will  pay  a 
settlement  amount  of  $12  million  in  three 
equal  payments  over  a  period  of  four 
years. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice.  P.O.  Box  7611.  Washington.  DC 
20044.  Comments  should  refer  to  United 
States,  et  al.  v.  Montrose  Chemical 
Corporation  of  California,  et  al..  D.J.  Ref. 
No.  90-11-3-511. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Ave.,  NW..  Box  1097. 
Washington.  DC  20004.  telephone  (202) 
347-2072.  at  the  Of^ce  of  the  United 
States  Attorney.  Central  District  of 
California,  300  North  Los  Angeles  Street. 
Los  Angeles.  CA  90012.  and  at  the 
offices  of  the  National  Oceanic  and 
Atmospheric  Administration,  300  South 
Ferry  Street.  Terminal  Island.  CA  90731. 

A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 


mail  from  the  Environmental 
Enforcement  Docimient  Center.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $7.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  "Consent  Decree  Library." 
Batry  M.  Hartman, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  92-1696  Filed  1-23-92;  8:45  pmj 
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immigration  and  Naturalization 
Service 

[INS  Na  1400K-92;  AG  Order  No.  1557-92] 

Termination  of  Designation  of  Kuwait 
Under  Temporary  Protected  Status 


agency:  Immigration  and  Naturalization 
Service.  Justice. 

ACnoN:  Notice  of  Termination  of 
Designation  of  Kuwait  Under  Temporary 
Protected  Status  Program. 

summary:  Under  section  244A  of  the 
Immigration  and  Nationality  Act.  as 
amended  (8  U.S.C.  1254a)  (the  "Act"), 
the  Attorney  General  is  authorized  to 
grant  Temporary  Protected  Status  in  the 
United  States  to  eligible  nationals  of 
designated  foreign  states  (or  parts 
thereof)  upon  a  Hnding  that  such  foreign 
states  are  experiencing  ongoing  civil 
strife,  environmental  disaster,  or  certain 
other  extraordinary  and  temporary 
conditions.  Pursuant  to  section  244A(b) 
of  the  Act,  the  designation  of  Kuwait 
became  elective  on  March  27, 1991,  to 
remain  in  effect  for  12  months  from  that 
date.  Attorney  General  Order  No.  1484- 
91.  50  FR  12745.  Section  244A(b)(3)  of  the 
Act  requires  the  Attorney  General  at 
least  60  days  before  the  end  of  the  initial 
period  of  designation  to  review  the 
conditions  in  a  Temporary  Protected 
Status  designated  state  after 
consultation  with  appropriate  agencies 
of  the  United  States  Government.  In  this 
order,  the  Attorney  General,  pursuant  to 
section  244A(b)(3).  determines  that 
conditions  in  Kuwait  no  longer  meet.the 
standards  for  designation  under  the 
Temporary  Protected  Status  program, 
and  therefore  gives  notice  that  the 
designation  of  Kuwait  will  terminate  on 
March  27. 1992. 

EFFECTIVE  DATES:  The  termination  of 
Temporary  Protected  Status  designation 
for  Kuwait  is  effective  March  27. 1992. 

FOn  FURTHER  INFORMATION  CONTACT 

Janet  Chamey.  Senior  Immigration 
Examiner.  Immigration  ft  Naturalization 
Service.  425 1  Street.  NW..  room  5250. 


U  Ml 


Federal  feegUter  /  Vol.  57.  No!  IJB  /  Friday.  January  24.  1992  /  Notices 


"oai 


Washington.  DC  20536,  telephone  (202) 
514-5014. 

Notice  of  Tennination  of  Temporary 
Protected  Status  Designation  for  Kuwait 

By  the  authority  vested  in  me  under 
section  244A  of  the  Inunigration  and 
Nationality  Act.  as  amended,  and  as 
Attorney  General,  1  find  after 
consultation  with  the  appropriate       • 
agencies  of  the  United  States 
Government,  that  the  extraordinary  and 
temporary  conditions  found  to  exist  in 
Kuwait  on  March  27. 1991,  are  not 
presently  in  existence,  in  that 
substantial  progress  has  been  made 
toward  the  rebuilding  of  Kuwait  society 
so  that  the  temporary  impediments  to 
safe  return  posed  on  March  27, 1991,  by 
the  immediate  aftermath  of  the  Iraqi 
occupation  and  the  subsequent  military 
conflict  no  longer  remain. 

Accordingly,  it  is  ordered  that  the 
designation  of  Kuwait  for  temporary 
protected  status  is  terminated  effective 
as  indicated  above. 

Dated:  January  20, 1992. 
WiUiam  P.  Bair, 
Attorney  General. 
[FR  Doc.  92-1800  Filed  1-23-92;  8:45  am) 
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Immigration  And  Naturalization 
Service 

[INS  No.  1400LEB-92;  AG  Order  Na  1559- 
92] 

Extension  of  Designation  of  Lebanon 
Under  Temporary  Protected  Status 
Program 

agency:  Inunigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

summary:  Under  section  244A  of  the 
Immigration  and  Nationality  Act,  as 
amended  (8  U.S.C.  1254a)  (the  "Act"), 
the  Attorney  General  is  authorized  to 
grant  Temporary  Protected  Status  in  the 
United  States  to  eligible  nationals  of 
designated  foreign  states  (or  parts 
thereof)  upon  a  finding  that  such  foreign 
states  are  experiencing  ongoing  civil 
strife,  environmental  disaster,  or  certain 
other  extraordinary  and  temporary 
conditions.  Under  section  304(b)(1)  of 
the  Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991,  Public  Law  102- 
232, 105  Stat.  1733,  December  12, 1991 
("the  Technical  Amendments"),  an  alien 
having  no  nationality  is  also  eligible  for 
benefits  under  the  Temporary  F^tected 
Status  Program  if  he  or  she  last 
habitually  resided  in  a  designated  state. 
On  March  27, 1991,  the  Attorney  General 


designated  Lebanon  for  Temporary 
Protected  Status  for  a  period  of  12 
months.  Order  No.  1485-91, 50  FR  12748. 
This  notice  extends  the  designation  of 
Lebanon  under  the  Temporary  Protected 
Status  program  for  an  additional  12 
months,  in  accordance  with  section 
244A(b)(3)  (A)  and  (C)  of  the  Act. 

This  notice  also  makes  clear  that 
eligibility  for  Temporary  Protected 
Status  is  granted  not  oiUy  to  nationals  of 
Lebanon  but  also  to  persons  having  no 
nationality  who  last  habitually  resided 
in  Lebanon,  and  provides  a  special 
additional  6  month  registration  period 
for  aliens  having  no  nationality  who  last 
habitually  resided  in  Lebanon,  who  have 
continuously  resided  and  been 
continuously  present  in  the  United 
States  since  March  27, 1991.  and  who 
have  not  applied  for  Temporary 
Protected,  Status  during  the  original 
period  of  designation.  This  special 
registration  period  is  provided  in 
recognition  of  the  fact  that  aliens  having 
no  nationality  were  ineligible  for 
Temporary  Protected  Status  prior  to  the 
effective  date  of  the  Technical 
Amendments,  and  therefore  were 
unable  to  apply  for  such  status  during 
most  of  the  original  period  of 
designation. 

EFFECTIVE  DATE:  This  designation  is 
effective  on  March  28, 1992,  and  will 
remain  in  effect  until  March  28, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Chamey.  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  rooin  5250. 425 1 
Street,  NW.  Washington,  DC  20536, 
telephone  (202)  514-5014. 

Notice  of  Extension  of  Designation  of 
Letumon  Under  Temporary  Protected 
Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244A  of 
the  Act,  and  pursuant  to  section  244A 
(b)(3)  (A)  and  (C)  of  the  Act.  I  find  that 
there  still  exist  extraordinary  and 
temporary  conditions  in  Lebanon  that 
prevent  aliens  who  are  nationals  of 
Lebanon,  and  ahens  having  no 
nationality  who  last  habitually  resided 
in  Lebanon,  fit)m  returning  to  Lebanon 
in  safety,  as  a  result  of  the  continued 
armed  conflict  in  that  nation.  The 
Attorney  General  further  finds  that 
permitting  nationals  of  Lebanon,  and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Lebanon,  to  remain 
temporarily  in  the  United  States  is  not 
contrary  to  the  national  interest  of  the 
United  States.  Accordingly,  it  is  ordered 
as  follows: 

(1)  The  designation  of  Lebanon  under 
section  244A(b)  of  the  Act  is  extended 


for  an  additional  12  month  period  from 
March  28, 1992,  to  March  28. 1993. 

(2)  I  estimate  that  there  are  no  more 
than  7500  Lebanese  nationals,  and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Lebanon,  who  are 
currently  in  nonimmigrant  or  unlawful 
status,  eligible  for  Temporary  Protected 
Status. 

(3)  Except  as  specifically  provided  in 
this  notice,  an  application  for 
Temporary  Protected  Status  during  the  ' 
extended  period  of  designation  provided 
by  this  notice  must  be  filed  pursuant  to 
the  provisions  of  8  CFR  part  240. 

(4)  A  national  of  Lebanon,  or  an  alien 
having  no  nationahty  who  last 
habitually  resided  in  Lebanon,  who  was 
granted  Temporary  Protected  Status 
during  the  12-month  period  of 
designation  that  began  on  March  27, 
1991,  must  file  a  new  Application  for 
Temporary  Protected  Status,  Form  1-821, 
together  with  an  Application  for 
Employment  Authorization,  Form  1-765, 
within  the  thirty  (30)  day  period  prior  to 
the  one-year  anniversary  of  the  original 
grant  of  Temporary  Protected  Status  to 
such  alien  in  order  to  be  eligible  for 
Temporary  i'rotected  Status  during  the 
period  between  such  anniversary  and 
March  28. 1993. 

(5)  An  Application  for  Temporary 
Protected  Status,  Form  1-821.  filed 
during  the  period  of  extended 
designation  by  a  national  of  Lebanon,  or 
an  ahen  having  no  nationality  who  last 
habitually  resided  in  Lebanon,  who  has 
been  granted  Temporary  Protected 
Status  during  the  12-month  period  of 

.  designation  that  began  on  March  27, 

1991,  will  be  without  fee. 

(6)  Any  alien  having  no  nationality 
who  last  habitually  resided  in  Lebanon, 
who  has  been  continuously  physically 
present  and  has  continuously  resided  in 
the  United  States  since  March  27, 1991, 
and  who  did  not  apply  for  Temporary 
Protected  Status  within  the  12-month 
period  of  designation  that  began  on 
March  27, 1991,  may  apply  for 
Temporary  Protected  Status  at  any  time 
during  the  special  registration  period 
from  March  28, 1992,  to  September  28, 

1992,  by  filing  an  Application  for 
Temporary  Protected  Status,  Form  1-821, 
together  with  an  Application  for 
Employment  Authorization,  Form  1-765. 

(7)  A  fee  of  fifty  dollars  ($50.00)  will 
be  charged  for  each  Application  for 
Temporary  Protected  Status.  Form  1-621. 
filed  during  the  special  registration 
period  by  an  alien  who  is  eligible  for 
registration  during  that  period. 

(8)  The  fee  prescribed  in  8  CFR 
103.7(b)(1)  will  be  charged  for  each 
Application  for  Employment 
Authorization.  Form  1-765.  filed  by  an 
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alien  requesting  employment 
authorization  pursuant  to  the  provision 
of  paragraph  (4)  or  of  paragraph  (6)  of 
this  notice.  An  alien  who  does  not 
request  employment  authorization  must 
file  Form  1-765  together  with  Form  1-821 
for  information  purposes,  but  in  such 
cases  Form  1-765  will  be  without  fee. 

(9)  Pursuant  to  section  244A(b)(3)  of 
the  Act,  the  designation  of  Lebanon 
under  the  Temporary  Protected  Status 
Program  shall  be  reviewed  again  at  least 
60  days  before  the  end  of  this  extended 
period  of  designation,  and  of  any 
subsequent  extended  period  of 
designation,  to  determine  whether  the 
conditions  for  such  designation  continue 
to  exist.  Notice  .of  each  such 
determination,  including  the  basis  for 
the  determination,  shall  be  published  in 
the  Federal  Register. 

(10)  Information  concerning 
Temporary  Protected  Status  for 
nationals  of  Lebanon,  and  aliens  having 
no  nationality  who  last  habitually 
resided  in  Lebanon,  will  be  available  at 
local  Immigration  and  Naturalization 
Service  o^ces  upon  publication  of  this 
notice. 

Dated:  January  20. 1992. 
WiUiam  P.  Barr, 

Attorney  General. 

IFR  Doc.  92-1798  Filed  1-23-92:  8:45  am) 
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(INS  No.  1400UB-92;  AG  Order  No.  1558- 
921 

Extension  of  Designation  of  Liberia 
Under  Temporary  Protected  Status 
Program 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

SUMMARY:  Under  section  244A  of  the 
Immigration  and  Naturalization  Act,  as 
amended  (8  U.S.C.  1254a)  (the  "Act"), 
the  Attorney  General  is  authorized  to 
grant  Temporary  Protected  Status  in  the 
United  States  to  eligible  nationals  of 
designated  foreign  states  [or  parts 
thereof)  upon  a  Hnding  that  such  foreign 
states  are  experiencing  ongoing  civil 
strife,  environmental  disaster,  Or  certain 
other  extraordinary  and  temporary 
conditions.  Under  section  304(b)(1)  of 
the  Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991.  Pub.  L.  102-232, 
105  Stat.  1733,  December  12. 1991  ("the 
Technical  Amendments"),  an  alien 
having  no  nationality  is  also  eligible  for 
benefits  under  the  Temporary  Protected 
Status  Program  if  he  or  she  last 


habitually  resided  in  a  designated  state. 
On  March  27. 1991,  the  Attorney  General 
designated  Liberia  for  Temporary 
Protected  Status  for  a  period  of  12 
months.  Order  No.  1483-91,  50  FR  12748. 
This  notice  extends  the  designation  of 
Liberia  under  the  Temporary  Protected 
Status  program  for  an  additional  12 
months,  in  accordance  with  section 
244A(b)(3)  (A)  and  (C)  of  the  Act. 

This  notice  also  makes  clear  that 
eligibility  for  Temporary  Protected 
Status  is  granted  not  only  to  nationals  of 
Liberia  but  also  to  persons  having  no 
nationahty  who  last  habitually  resided 
in  Liberia,  and  provides  a  special 
additional  6  month  registration  period 
for  aliens  having  no  nationality  who  last 
habitually  resided  in  Liberia,  who  have 
continuously  resided  and  been 
continuously  present  in  the  United 
States  since  March  27. 1991,  and  who 
have  not  applied  for  Temporary 
Protected  Status  during  the  original 
period  of  designation.  This  special 
registration  period  is  provided  in 
recognition  of  the  fact  that  aliens  having 
no  nationality  were  ineligible  for 
Temporary  Protected  Status  prior  to  the 
effective  date  of  the  Technical 
Amendments,  and  therefore  were 
unable  to  apply  for  such  status  during 
most  of  the  original  period  of 
designation. 

EFFECTIVE  DATES:  This  designation  is 
effective  on  March  28, 1992,  and  will 
remain  in  effect  until  March  28, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

|anet  Chamey,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  room  5250,  425  I 
Street  NW.,  Washington,  DC  20536, 
telephone  (202)  514-5014. 

Notice  of  Extension  of  Designation  of 
Liberia  Under  Temporary  Protected 
Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244A  of 
the  Act  and  pursuant  to  section 
244A(b)(3)(A)  and  (C)  of  the  Act,  I  find 
that  there  still  exist  extraordinary  and 
temporary  conditions  in  Liberia  that 
prevent  aliens  who  are  nationals  of 
Liberia,  and  aliens  having  no  nationality 
who  last  habitually  resided  in  Liberia, 
from  returning  to  Liberia  in  safety,  as  a 
result  of  the  ongoing  armed  conflict  in 
that  nation.  The  Attorney  General 
further  finds  that  permitting  nationals  of 
Liberia,  and  aliens  having  no  nationality 
who  last  habitually  resided  in  Liberia,  to 
remain  temporarily  in  the  United  States 
is  not  contrary  to  the  national  interest  of 
the  United  States.  Accordingly,  it  is 
ordered  as  follows: 


(1)  The  designation  of  Liberia  under 
section  244A(b)  of  the  Act  is  extended 
for  an  additional  12  month  period  from 
March  2a  1992.  to  March  28, 1993. 

(2)  I  estimate  that  there  are  no  more 
than  5,000  Liberian  nationals,  and  aliens 
having  no  nationality  who  last 
habitually  resided  in  Liberia,  who  are 
currently  in  nonimmigrant  or  unlawful 
status,  eligible  for  Temporary  Protected 
Status,. 

(3)  Except  as  specifically  provided  in 
this  notice,  an  application  for 
Temporary  ^otected  Status  during  the 
extended  period  of  designation  provided 
by  this  notice  must  be  filed  pursuant  to 
the  provisions  of  8  CFR  part  240. 

(4)  A  national  of  Liberia,  or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  Liberia,  who  was 
granted  Temporary  Protected  Status 
during  the  12  month  period  of 
designation  that  began  on  March  27, 
1991,  must  file  a  new  Application  for 
Temporary  Protected  Status^: Form  1-821. 
together  with  an  Application  for 
Employment  Auttiorization.  Form  1-765, 
within  the  thirty  (30)  day  period  prior  to 
the  one-year  anniversary  of  the  original 
grant  of  Temporary  Protected  Status  to 
such  alien  in  order  to  be  eligible  for 
Temporary  Protected  Status  during  the 
period  between  such  anniversary  and 
March  28, 1993. 

(5)  An  Application  for  Temporary 
Protected  Status,  Form  1-821,  filed 
during  the  period  of  extended 
designation  by  a  national  of  Liberia,  or 
an  alien  having  no  nationality  who  last 
habitually  resided  in  Liberia,  who  has 
been  granted  Temporary  Protected 
Status  during  the  12  month  period  of 
designation  that  began  on  March  27, 

1991,  will  be  without  fee. 

(6)  Any  alien  having  no  nationality 
who  last  habitually  resided  in  Liberia, 
who  has  been  continuously  physically 
present  and  has  continuously  resided  in 
the  United  States  since  March  27, 1991. 
and  who  did  not«pply  for  Temporary 
Protected  Status  within  the  12  month 
period  of  designation  that  began  on 
March  27, 1991,  may  apply  for 
Temporary  Protected  Status  at  any  time 
during  the  special  registration  period 
from  March  28, 1992,  to  September  28, 

1992,  by  filing  an  Application  for 
Temporary  Protected  Status,  Form  1-821, 
together  with  an  Application  for 
Employment  Authorization,  Form  1-765. 

(7)  A  fee  of  fifty  dollars  ($50.00)  will 
be  charged  for  each  Application  for 
Temporary  Protected  Status,  Form  1-821, 
filed  during  the  special  registration 
period  by  an  alien  who  is  eligible  for 
registration  during  that  period. 

(8)  The  fee  prescribed  in  8  CFR 
103.7(b)(1)  will  be  charged  for  each 
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Application  for  Employment 
Authorization.  Form  1-765,  filed  by  an 
alien  requesting  employment 
authorization  pursuant  to  the  provision 
of  paragraph  (4)  or  of  paragraph  (6)  of 
this  notice.  An  alien  who  does  not 
request  employment  authorization  must 
file  Form  1-765  together  with  Form  1-821 
for  information  purposes,  but  in  such 
cases  Form  1-765  will  be  without  f^e. 

(9)  Pursuant  to  section  244A(b](3)  of 
the  Act.  the  designation  of  Liberia  under 
the  Temporary  ftotected  Status  Program 
shall  be  reviewed  again  at  least  60  days 
before  the  end  of  this  extended  period  of 
designation,  and  of  any  subsequent 
extended  period  of  designation,  to 
determine  whether  the  conditions  for 
such  designation  continue  to  exist. 
Notice  of  each  such  determination, 
including  the  basis  for  the 
determination,  shall  be  pubhshed  in  the 
Federal  Register. 

(10)  Information  concerning 
Temporary  Protected  Status  for 
nationals  of  Liberia,  and  aliens  having 
no  nationality  who  last  habitually 
resided  in  Liberia,  will  be  available  at 
local  Immigration  and  Naturalization 
Service  oi^ces  upon  publication  of  this 
notice. 

Dated:  lanuary  20, 1992. 
William  P.  Bair. 
Attorney  General. , 
[FR  Doc.  92-1799  Filed  1-23-92;  8:45  am] 

MLLMO  CODE  441O-01-« 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  ttie 
Office  of  iHanagement  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35),  considers  comments 


on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (ONfB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  ONfB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  523-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-1301. 
Washington,  DC  20210.  Conmients     ' 


should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  room  3001,  Washington.  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  Standards  Administration 

Claim  for  Reimbursement — Assisted 
Reemployment 

CA-2231. 

Quarterly. 

State  or  local  governments; 
Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Non-profit 
institutions;  Small  businesses  or 
organizations. 

180  respondents;  360  total  hours;  30 
min.  per  response. 

1  form. 

To  aid  the  vocational  rehabilitation 
and  reemployment  of  injured,  disabled 
Federal  employees.  The  CA-2231  is  the 
form  employers  will  submit  to  OWCP  to 
claim  reimbursement  for  wages  paid 
under  the  Assisted  Reemployment 
demonstration  project.  The  form 
isummarizes  terms  of  employment  of 
injured  Federal  workers  and  the  amount 
of  wages  to  be  reimbursed  to  their  new 
employer  for  a  prompt  decision  on 
payment,  and  to  expedite  project. 

Revision 

Employment  and  Training 
Administration 

Business  Confidential  Data  Request: 
Oil  and  Gas  Drilling  and  Exploration 
Oilfield  Services. 

1205-0272. 

ETA  9018. 


Form  No. 

Affected  public 

R6Spondonts 

Frequency 

Average  lime  per 
response 

ETA 

Businesses  or  otfier  for-profit  (currertt) 

30 
270 

On  occasion 

On  occa«iof> 

4Sminules. 

9018. 
ETA 

Business  or  ottier  for-orofit  (current)  

2»KMS. 

9018. 

Total 

583 

hours. 

Statutory  requirements  under  the 
Trade  Act  of  1974  as  amended  require 
complete  and  accurate  business 
confidential  data  in  order  to  make 
determinations  as  to  whether  imports 


have  contributed  to  worker  separation. 
The  Secretary  of  Labor's  determinations 
decide  if  petitioning  workers  are  eligible 
to  apply  for  worker  adjustment 
assistance. 


Trade  Adjustment  Assistance  (TAA 
Financial  Status/Request  for  Funds 
Report). 

1205-0275. 

ETA  9023. 

On  request. 
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State  or  local  governments. 

50  respondents;  500  total  hours;  2 
hours  per  response. 

1  Form. 

The  Department  of  Labor  requires 
nnancial  data  for  the  Trade  Adjustment 
Assistance  (TAA)  program  administered 
by  States  which  are  not  available  from 
the  Standard  Form  269A.  The  required 
data  are  necessary  in  order  to  meet 
statutory  requirements  prescribed  in 
Public  Law  100-418,  Omnibus  Trade  and 
(Competitiveness  Act  of  1988. 

Extension 

Employment  Standards  Administration 

Miner's  Claim  for  Benefits  Under  the 
Black  Lung  Benefits  Act;  Employment 
History;  Miner  Reimbursement  Form. 

1215-0052. 

CM  911;  CM  911a;  CM  915. 

On  Occasion. 

Individuals  or.  households. 

52,700  respondents;  14,533  total  hours. 

10/40/45  minutes  per  response. 

3  forms. 
.    The  CM  911  is  the  standard 
application  form,  filed  by  the  miner,  for 
benefits  under  the  Black  Lung  Benefits 
Act.  The  CM  911a  lists  the  coal  miner's 
work  history,  and  is  completed  by  all 
applicants,  miners  and  survivors.  The 
CM  915  is  used  by  the  miner  or  survivor 
for  requesting  reimbursement  of  medical 
expenses  incurred  and  paid  by  the  miner 
beneficiary. 

Signed  at  Washington.  DC  this  leth  day  of 
January,  1992. 

Kenneth  A.  Mills, 

Departmental  Clearance  Officer: 

[FR  Doc.j»-1739  Filed  1-23-92;  8:45  am| 

MLUNQ  CODE  tS1»-27-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 


Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions  I 

General  wage  determinatibn  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 


have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Lalrar  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931.  as 
amended  (46  Stat  1494.  as  amended.  40 
U.S.C.  276a)  and  of  the  Federal  statutes 
referred  to  in  29  CFR  part  1,  Appendix, 
as  well  as  such  additional  statutes  as 
may  from  time  to  time  be  enacted 
containing  provisions  for  the  payment  of 
wages  determined  to  he  prevailing  by 
the  Secretary  of  Labor  in  accordance 
with  the  Davis-Bacon  Act.  The 
prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  conmient 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  h'om 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
ere  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 


submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW.,  room  S-3014. 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Dectnons 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  Being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  Uie 
Federal  Reg^ter  are  in  parentheses 
following  the  decisions  being  modified. 

VOLUME! 
Florida: 

FL91-3S  (Feb.  22. 1991) p.  181.  p.  182. 

FL91-36  (Feb.  22. 1991) p.  p.  185,  pp. 

186-187. 

FL91-37  (Feb.  22, 1991) p.  189,  pp.  190- 

191. 

FL91-38  (Feb.  22. 1991) p.  193,  pp.  194- 

195. 

FL91-39  (Feb.  22. 1991) p.  197,  pp.  198- 

199. 

FL91-40  (Feb.  22, 1991) p.  201,  p.  20Z 

FL91-42  (Feb.  22, 1991) p.  203,  p.  204. 

FL91-43  (Feb.  22. 1991) p.  205.  p.  206. 

FL91-44  (Feb.  22. 1991) p.  207.  pp.  208- 

209. 
GEORGIA: 

GA91-3  (Feb.  22. 1991) p.  ALL 

GA91-4  (Feb.  22, 1991) p.  All. 

GA91-22  (Feb.  22, 1991)....  p.  ALL 
GA91-33  (Feb.  22, 1991)....  p.  ALL. 
KENTUCKY: 

KY91-1  (Feb.  22. 1991) p.  309,  p.  310. 

KY91-2  (Feb.  22. 1991) p.  313,  p.  314. 

KY91-3  (Feb.  22. 1991) p.  319,  320. 

KY91-4  (Feb.  22, 1991)  —  p.  325,  p.  326. 

KY91-6  (Feb.  22. 1991) p.  337.  p.  338. 

KY91-7  (Feb.  22. 1991) p.  343,  p.  344. 

KY91-29  (Feb.  22. 1991) ....  p.  403.  pp.  404. 

409-410. 
NEW  HAMPSHIRE. 

NH91-4  (Feb.  22. 1991).       p.  ALL 
NEW      JERSEY.      NJ91-3 

(Feb.  22. 1991).  P-  721.  p.  272. 

NEW  YORK: 

NY91-3  (Feb.  22. 1991) p.  797,  pp.  796- 

806. 
NY91-ie  (Feb.  22.  1991)....  p.  931.  pp.  932- 

034,  pp.  936- 
937. 
PENNSYLVANIA.    PA91-4    p.  985.  pp.  986- 

(Feb.  22, 1991).  98a 

TENNESSEE,  TN91-1  (Feb.    p.  1189,  pp. 
22.  1991).  1190. 

VOLUME  II 
INDIANA,  IN91-6  (Feb.  22.    p.  315,  p.  316. 

1991). 
NEBRASKA.  NE91-9  (Feb.    p.  ALL 

22,1991). 
TEXAS; 

TX91-45  (Feb.  22, 1991) p.  ALL 

TX91-46  (Feb.  22. 1991) p.  ALL 
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VOLUME  III 
Arizona.  AZ91-3lFeb.  22. 

1991).  P  ALL 

CALIFORNIA: 

CA91-2  (Feb.  22,  1991) p.  45.  p.  48. 

CA91-4  (Feb.  22.  1991) p,  75.  pp.  77- 

112d. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Docxunents  U.S.  Government  Printing 
Office  Washington.  DC  20402  (202)  783- 
3238 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  (^  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1}  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  17th  day  of 
fanuary,  1992. 

AlanLMou, 

Director.  Division  of  Wage  Determinations. 
[FR  Doc.  92-1681  Filed  1-23-92;  8:45  am] 

nUlNG  CODC  4S10-27-M 


Mine  Safety  and  Health  Administration 

Appointment  of  Advisory  Committee 
Members 

agency:  Mine  Safety  and  Health 
Administration.  Labor. 

ACTION:  Notice  of  Appointment  of 
Members  to  the  Advisory  Committee  on 
the  Use  of  Air  in  the  Belt  Entry  to 
Ventilate  the  Production  (Face)  Area  at 
Underground  Coal  Mines. 

This  notibe  announces  the 
appointmmt  of  members  to  the 
Advisory  Committee  on  the  Use  of  Air 
in  the  Belt  Entry  to  Ventilate  the 
Production  Area  at  Underground  Coal 
Mines,  established  pursuant  to  the 
authority  contained  in  sections  101(a) 
and  102(c)  of  the  Federal  Mine  Safety 


and  Health  Act  of  1977,  and  the  Federal 
Advisory  Committee  Act. 

The  membership  of  the  committee  and 
the  categories  of  interest  represented 
are  as  follows: 
Dr.  Ragula  Bhaskar — Neutral 
Ms.  Shirley  K.  Qark— Labor 
Mrs.  Diane  M.  Doyle-Coombs — Neutral 
Mr.  Jack  A.  Holt — Industry 
Dr.  Mary  )o  Jacobs — Neutral 
Dr.  Raja  V.  Ramani — Neutral 
Dr.  Lee  W.  Saperstein — Neutral 
Mr.  Robert  Scaramozzino — Labor 
Mr.  John  W.  Stevenson — Industry 

The  members  were  selected  on  the 
basis  of  their  experience  and  knowledge 
in  mine  safety  and  health.  They  will 
serve  on  the  committee  until  August 
1992.  Dr.  Mary  Jo  Jacobs  will  serve  as 
chairperson  of  the  committee. 

Dated:  January  17. 1992. 

WiUiam  |.  Tattersall, 

Assistant  Secretary  for  Mine  Safely  and 
Health. 

[FR  Doa  92-1801  Filed  1-23-92:  8:45  am] 

BILUNO  CODE  4S1«-49-« 


LIBRARY  OF  CONGRESS 

American  FoHdife  Center  Board  of 
Trustees  Meeting 

agency:  Library  of  Congress. 
action:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Board  of  Trustees  of  the 
American  Folklife  Center.  This  notice 
also  describes  the  functions  of  the 
Center.  Notice  of  this  meeting  is 
required  in  accordance  v/ith  Public  Law 
94-463. 

DATES:  Friday.  February  7, 1992,  9  a.m. 
to  1  p.m. 

ADDRESSES:  Dining  Room  A.  Library  of 
Congress.  101  Independence  Avenue. 
SE..  Washington.  DC  20540. 

FOR  HIRTHER  INFORMATtON  CONTACT 

Raymond  L  Dockstader,  Deputy 
Director.  American  Folklife  Center. 
Washington,  DC  20540. 
SUPPtfMENTAL  INFORMATION:  The 
meeting  will  be  open  to  the  pubUc.  It  is 
suggested  that  persons  planning  to 
attend  this  meeting  as  observers  contact 
Raymond  Dockstader  at  (202)  707-6590. 

The  American  Folklife  Center  was 
created  by  the  U.S.  Congress  with 
passage  of  Public  Law  94-201.  the 
American  Folklife  Preservation  Act  in 
1976.  The  Center  is  directed  to  "preserve 
and  present  American  folklife"  through 
pro^^ms  of  research,  documentation, 
archival  preservation,  live  presentation, 
exhibition,  publications,  dissemination, 
training,  and  other  activities  involving 


the  many  folk  cultural  traditions  of  the 
United  States.  The  Center  is  under  the 
general  guidance  of  a  Board  of  Trustees 
composed  of  members  from  Federal 
agencies  and  private  life  widely 
recognized  for  their  interest  in  American 
folk  traditions  and  arts. 

The  Center  is  structured  with  a  small 
core  group  of  versatile  professionals 
who  both  carry  out  programs  themselves 
and  oversee  projects  done  by  contract 
by  others.  In  the  brief  period  of  the 
Center's  operation  it  has  energetically 
carried  out  its  mandate  with  programs 
that  provide  coordination,  assistance 
and  model  projects  for  the  field  of 
American  folklife. 
Rhoda  W.  Canter. 

Associate  Librarian  for  Management 
(FR  Doc.  92-1783  Filed  1-23-92:  8:45  am) 
BILUNO  COOE  UW-OI-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  No.  (92-04)] 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  Uf  e  Sciences 
Sut>committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
and  Applications  Advisory  Committee. 
Life  Sciences  Subcommittee. 
DATES:  January  28. 1992.  8:30  a.m.  to  S 
p.m.;  and  January  29. 1992.  6:30  a.m.  to 
12:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  226,  600 
Independence  Avenue.  SW.. 
Washington.  DC  20546. 

FOR  FURTHER  WTORMATION  CONTACT 

Dr.  Ronald  J.  White.  Code  SB.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546  (202/453-2128). 
SUPPLEMENTARY  INFORMATION:  The 

Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  (OSSA)  on 
long-range  plans  for.  work  in  progress 
on.  and  accomplishments  of  NASA's 
Space  Science  and  Applications 
programs.  The  Life  Sciences 
Subcommittee  provides  advice  to  the 
Life  Sciences  Division  concerning  all  of 
its  programs  in  the  space  life  sciences. 
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The  Subcommittee  will  meet  to  discuss 
the  status  of  OSSA  and  life  sciences, 
potential  enhancements  and  initiatives 
for  Fiscal  Year  1994,  and  plans  for 
Discipline  Working  Groups.  The 
Subcommittee  is  chaired  by  Dr.  Francis 
J.  Haddy  and  is  composed  of  23 
members.  The  meeting  will  be  closed  on 
Tuesday,  January  28, 1992,  from  8:45  a.m. 
to  10:45  a.m.  to  allow  for  a  discussion  on 
qualifications  of  individuals  being 
considered  for  membership  to  the 
Subcommittee.  Such  a  discussion  would 
invade  the  privacy  of  the  individuals 
involved.  Since  this  session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c](6],  it  has  been  determined  that 
the  meeting  will  be  closed  to  the  public 
for  this  period  of  time.  The  remainder  of 
the  meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room 
(approximately  50  people  including 
members  of  the  Subcommittee).  It  is 
imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

TVPf  Of  meeting:  Open— except  for  a 
closed  session  as  noted  in  the  agenda 
below. 

Agenda: 
Tuesday.  January  28 

8:30  a.m. — Introduction  and  Chairman's 

Remarks. 
6:45  a.m. — Closed  Session. 
10:45  a.m. — Life  Sciences  Status. 
11:45  a.m. — Report  on  Other  Advisory 

Committees. 
1:15  p.m. — Office  of  Space  Science  and 

Applications  Status. 
3:15  p.m. — Preparation  for  February  12-14, 

1992.  SSAAC  Meeting. 
5  p.m. — Adjourn. 

Wednesday.  January  29 

8:30  a.m.— Potential  Enhancements  and 
Initiatives  for  Fiscal  Year  1994. 

9:45  a.m. — Discussion  of  Short  Version  of  "A 
Rationale  for  the  Life  Sciences." 

10:30  a.m.— Discussion  of  Plans  for  Discipline 
Working  Groups. 

12:30  p.m.— Adjourn. 
Dated:  January  17. 1992. 

lohn  W.  Gaff. 

Director.  Management  Operations  Division. 

National  Aeronautics  and  Space 

Administration. 

[PR  Doc.  92-1756  Filed  1-23-92;  8:45  am] 

MLUNQ  COOE  7S1O-01-4I 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttw  Arts; 
Meeting 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 


Council  on  the  Arts  will  be  held  on 
January  31. 1992  from  8:30  a.m.  to  4:30 
p.m.  and  February  1  from  9  a.m.  to  1  p.m. 
in  room  M-09  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  January  31  from  8:30 
a.m.  to  4:30  p.m.  and  February  1  from 
9:30  a.m.-l  p.m.  The  topics  for 
discussion  will  include  Opening 
Remarks;  a  report  on  the  Council 
Retreat;  reports  from  NASAA,  NALAA 
and  regional  organizations;  an  update  on 
Arts  Education;  a  presentation  on 
America  2000  by  David  T.  Keams, 
Deputy  Secretary  of  Education;  updates 
on  the  National  Arts  Service 
Organizations  Round  Table  and  Staff 
Working  Groups;  a  report  from  the 
Council  Agenda  Committee;  Program 
Reviews  for  the  Folk  Arts,  Opera- 
Musical  Theater  and  Visual  Arts 
Programs;  and  Guidelines  and/or 
Application  Review  for  the  Arts  in 
Education,  Dance,  Design  Arts,  Folk 
Arts,  Literature,  Locals,  Media  Arts, 
Museum,  Music,  Opera-Musical  Theater, 
Presenting  and  Commissioning,  Policy, 
Planning,  Research  and  Budget  Theater 
and  Visual  Arts  Programs. 

The  remaining  portion  of  this  meeting 
on  February  1  from  9  a.m.-9:30  a.m.  is 
for  the  purpose  of  reviewing 
nominations  for  the  National  Medal  of 
Arts  to  be  awarded  by  President  Bush 
sometime  in  1992.  In  accordance  with 
the  determination  of  the  Chairman  of 
November  20, 1991,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsections  (6)  and  9(B)  of  section  552b 
of  title  5,  United  States  Code. 

Also,  if  in  the  course  of  application 
review  it  becomes  necessary  for  the 
Council  to  discuss  non-pubhc  fmancial 
information  about  individuals,  such  as 
salary  information,  submitted  with  grant 
applications,  the  council  will  go  into 
closed  session  for  that  limited  purpose 
pursuant  to  subsection  (c)(4)  of  section 
552b  of  title  5,  United  States  Code.  Such 
closure  would  be  in  accordance  with  the 
determination  of  the  Chairman  of 
November  20. 1991. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
OfHce  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5496  at 
least  seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 


Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  January  17. 1992. 
'Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  92-1713  Filed  1-23-92;  8:45  am] 

MLUNO  COOE  7S37-01-M 


National  Endowment  for  the  Art^ 
Meeting 

Notice  is  hereby  given  that  a  meeting 
of  the  National  Arts  Service 
Organizations  Round  Table  will  be  held 
on  January  30, 1992,  from  7:45  p.m.-9:45 
p.m.  in  room  M-14  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
purpose  of  this  meeting  is  for 
information  exchange  among  members 
of  the  National  Council  on  the  Arts  and 
representatives  ojf  national  arts  service 
organizations. 

Any  person  may  observe  meetings,  or 
portions  thereof,  which  are  open  to  the 
public  and  may  be  permitted  to 
participate  in  the  discussions  at  the 
discretion  of  the  meeting  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  &idowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  January  17, 1992. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  tJie  Arts. 

[FR  Doc.  92-1714  Filed  1-23-92;  8:45  am] 

BILLINO  COOe  7537-41-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-20541-OM,  ASLBP  Na  92- 
65a-04-Oy] 

Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 


UMI 
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Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  PR 
28710  (1972).  and  !§  2.105.  2.700,  2.702, 
2.714.  2.714a.  2.717  and  2.721  of  the 
Commission's  regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding. 

In  the  Matter  of  )om  A.  Ruiz  Cario 

Byproduct  Material  License  No.  52-21350-01 
(EA  91-171) 

This  Board  is  being  established 
pursuant  to  the  request  of  Mr.  Jose  A. 
Ruiz  Carlo,  a  radiographer  who  is 
named  as  the  Assistant  Radiation  Safety 
Officer  on  Byproduct  Material  License 
No.  52-21350-01  issued  by  the  Nuclear 
Regulatory  Commission  to  Alonso  & 
Cams  Iron  Works,  Inc.,  the  Licensee.  Mr. 
Ruiz  requests  a  hearing  regarding  an 
Order  issued  by  the  Director,  Office  of 
Enforcement,  dated  December  13, 1991. 
entitled  "Order  Modifying  License 
(Effective  Immediately)"  (56  FR  66662, 
December  24, 1991).  The  Order  modified 
the  license  to  prohibit  the  utilization  of 
Mr.  Ruiz  in  certain  licensed  activities 
pending  further  action  by  the 
Commission. 

An  order  designating  the  time  and 
place  of  any  hearing  will  be  Issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  is  comprised  of  the  following 
Administrative  Judges: 

Administrative  Law  Judge  Ivan  W. 
Smith.  Chairman.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

Administrative  Judge  Richard  F.  Cole. 
Atomic  Safety  and  Licensing  Board 
Panel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Administrative  Judge  Jerry  R.  Kline. 
Atomic  Safety  and  Licensing  Board 
Panel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

Issued  at  Bethesda.  Maryland,  tiiis  16th  day 
of  January  1992. 

B.  Paul  Colter,  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 

|FR  Doc.  92-1682  Filed  1-23-92;  8:45  am) 
BIUJNQ  CODE  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R*lMM  No.  34-30257;  nie  No.  SR-Amex- 
91-34) 

SeH-negutatory  Organizations;  Notice 
of  Hiing  of  Proposed  Rule  Change  and 
Amendment  Na  1  t>y  American  Stock 
ExcfUHige,  Inc.  Relating  to  Precedence 
for  Orders  to  Cross  Blocks  of  10,000 
Shares  or  More  Under  Rule  126(g), 
Commentary  .01 

January  16. 1992. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  Ctecember  17. 1991,  The 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
January  10, 1992,  the  Amex  submitted  to 
the  Commission  Amendment  No.  1  to 
the  proposed  rule  change  replacing 
certain  language  to  clarify  the  procedure 
for  establishing  the  size  precedence  of 
orders  to  cross  10,000  or  more  shares.' 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  proposing  to  implement 
procedures  under  Rule  126(g), 
Commentary  .01  to  permit  orders  to 
cross  blocks  of  10,000  shares  or  more  to 
have  precedence  over  other  bids  and 
offers.  The  following  is  the  text  of  the 
proposed  rule  change  (italics  denote 
proposed  new  language;  brackets  denote 
proposed  deletions): 
Rule  126(g) 

•  *  *  Commentary 

01.  Orders  to  Cross  10.000  [25.000]  shares  or 
more  will  be  permitted  to  establish 
precedence  based  on  size  so  long  as  the 
orders  are  represented  at  the  post  when  a 
sale  removing  all  bids  and  offers  from  the 
Floor  takes  place.  Once  the  precedence  of 
such  orders  of  10,000  shares  or  more  has  been 
established,  the  broker  handling  the  cross 
must  then  bid  and  offer  the  security  in 


'  See  letter  from  Ceraldine  M.  Brindisi.  Corporate 
Secretary.  Amex.  to  Mary  Revell.  Branch  Chief. 
Commission,  dated  January  10, 1992.  amending  the 
text  of  Commentary  .01  to  Amex  Rule  12e(g)  to 
clarify  that  orders  to  cross  10.000  shares  or  more 
would  have  size  precedence  only  when  no  other  bid 
or  offer  has  price  or  time  priority  as  well  as  to 
emphasize  that  the  broker  handling  the  order  must 
execute  the  cross  in  accordance  with  Amex  Rules 
151  and  15Z. 


accordance  with  Rales  151  and  152.  (withont 
regard  to  priority  of  bids  and  offers.) 

II.  Self-Regulatory  Organization's 
Statement  of  the  Propose  of,  and 
Statutory  Basis  forrtbe  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organizatioa's 
Statement  of  the  Propose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  1989,  the  Commission  approved  on 
a  permanent  basis  Amex  Rule  126(g). 
Commentary  .01,  which  provides  that 
orders  to  cross  25.000  shares  or  more 
will  be  permitted  to  establish 
precedence  over  other  bids  and  offers.^ 
Procedures  under  Rule  126(g). 
Commentary  .01  permit  size  precedence 
for  crosses  of  25,000  shares  or  more  to 
be  established  when  no  other  order  has 
price  or  time  priority.  When  an  order 
has  time  priority,  a  sale  removing  all 
bids  and  offers  from  the  floor  must  occur 
before  the  order  to  cross  can  establish 
parity  and  then  be  accorded  precedence 
based  on  size.  Thus,  in  order  to  obtain 
precedence,  orders  to  cross  25.000 
shares  or  more  must  have  been 
presented  at  the  specialist's  post  when 
the  sale  removing  all  bids  and  offers 
from  the  floor  had  taken  place.  Once 
size  precedence  has  been  established, 
the  broker  handling  the  cross  must  then 
bid  and  offer  the  security  in  accordance 
with  Amex  Rules  151  and  152. 

The  Exchange  is  proposing  to  reduce 
from  25.000  to  10.000  shares  the  * 

minimum  size  block  cross  that  will  be 
permitted  to  establish  size  precedence. 
The  block  cross  procedures  under  Rule 
126(g)  have  succeeded  in  facilitating 
executions  of  large  size  orders  on  the 
Amex  as  one  transaction  at  a  single 
price,  without  such  orders  losing  shares 
to  other  orders  in  the  trading  crowd  or 
on  the  specialist's  book  due  to  Exchange 
priority  rules.  The  Exchange  believes  it 
is  appropriate  to  permit  block  size 
orders  of  10.000  to  25,000  shares  to 


"  See  Securities  Exchange  Act  Release  No.  28550" 
(February  15. 1989).  54  FR  7855  (approving  Fie  No. 
SR-Amex-a8-30) 
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establish  size  precedence.  The  proposal 
will  bring  Amex  rules  more  in  line  with 
the  New  York  Stock  Exchange  ("NYSE') 
size  precedence  rules,'  but  the  Amex 
rules  will  continue  to  be  more 
conservative  than  NYSE  rules  in  that 
size  precedence  will  be  accorded  only  to 
crosses,  and  only  when  such  orders 
involve  10.000  shares  or  more.*  In 
addition,  confining  the  Exchange's  size 
precedence  threshold  to  10,000  shares 
will  continue  to  limit  the  effects  of  the 
rule  primarily  to  active,  liquid  issues. 

2.  Statutory  Basis  J 

The  proposed  rule  change  is 
consistent  with  section  6{b)  in  general 
and  furthers  the  objectives  of  section 
6(b)(5]  in  particular  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Bunlen  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition,    i 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  conunission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Ins'.itute  proceedings  to  determme 
whether  the  proposed  rule  change 
should  be  disapproved.        | 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


U  Ml 


•  ^fYSE  Rule  72  affords  precedence  based  on  size 
to  simultaneous  bids  at  parity  in  two  instances:  (1) 
Bids  equal  to  or  exceeding  the  amount  offered  have 
precedence  over  bids  for  less  than  the  size  offered: 
and  (2)  the  largest  bids  have  precedence  when  all 
bids  are  less  than  the  amount  offered.  This  rule  is 
made  applicable  to  offers  by  Rule  72(11). 

*  Under  Amex  rules,  size  precedence  will  be  a 
factor  in  determining  the  sequence  of  execution  only 
when  no  other  bid  or  offer  has  price  or  time  priority. 


■v 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  vvTitten  statements  with  respect  to 
the  proposed  mle  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-91-34  and  should  be  submitted 
by  February  14. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  92-1706  Filed  1-23-92;  8:45  am) 

aiLUNG  COOC  MIO-OI-H 


[Releas«  No.  34-30259;  File  No.  SR-4ISRB- 
91-7) 

Self  Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  of 
tt>e  Municipal  Securities  Rulemaking 
Board  Relating  to  Customer 
Confirmation  Disclosure 

January  18. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  on  September  6, 1991, 
the  Municipal  Securities  Rulemaking 
Board  ("Board"  or  "MSRB")  filed  with 
the  Securities  and  Exchange 
Conunission  ("Commission"  or  "SEC")  a 
proposed  rule  change  to  amend  rule  G- 
15(a)  to  allow  dealers,  as  an  alternative 
to  confirmation  disclosure  of  the  source 
and  amount  of  remuneration  received 
from  a  party  other  than  the  customer  in 
agency  transactions,  to  note  on  the 
customer's  confirmation  whether 
remimeration  has  been  or  will  be 
received  and  that  the  source  and 
amount  of  such  remtmeration  is 
available  upon  written  request  by  the 
customer.* 


Notice  of  the  proposed  rule  change 
was  given  in  Securities  Exchange  Act 
Release  No.  29740  (October  3, 1991),  56 
FR  50146.  The  Commission  received  no 
comments  on  the  proposal.  This  order 
grants  approval  of  the  proposed  rule 
change. 

Currently,  rule  G-15(a)(ii)  requires  a 
dealer  effecting  a  transaction  as  agent 
for  the  customer,  or  as  agent  for  both  the 
customer  and  another  person,  to  note  on 
the  customer's  confirmation  (i)  either  the 
name  of  the  person  from  whom  the 
securities  were  purchased  or  to  whom 
the  securities  were  sold  for  the 
customer,  or  a  statement  that  this 
information  will  be  furnished  upon  the 
request  of  the  customer,  and  (ii)  the 
source  and  amount  of  any  commission 
or  other  remuneration  received  or  to  be 
received  by  the  dealer  in  connection 
with  the  transaction. 

The  proposed  amendment  to  rule  G- 
15(a](ii]  would  allow  dealers,  as  an 
alternative  to  cohfirmation  disclosure  of 
the  source  and  amount  of  remuneration 
received  from  a  party  other  than  the 
customer  in  agency  transactions,  to  note 
on  the  customer's  confirmation  whether 
remuneration  has  been  or  will  be 
received  and  that  the  source  and 
amount  of  such  remuneration  is 
available  upon  written  request  by  the 
customer.  The  amendment  would  also 
require  written  requests  by  customers 
for  information  regarding  the  identity  of 
the  person  from  whom  the  securities 
were  purchased  or  to  whom  the 
securities  were  sold.  The  MSRB  believes 
that  although  Rule  lOb-10  under  the  Act 
does  not  apply  to  municipal  securities 
transactions,  the  amendment  would 
make  rule  G-15(a)(ii)  consistent  with  the 
requirements  of  that  rule. 

The  Commission  finds  that  approval 
of  this  proposed  rule  change  is 
consistent  with  the  Act  and  the 
applicable  rules  and  regulations 
thereunder  and,  in  particular,  with  the 
requirements  of  section  15(B)(b)(2](C},  in 
that  iMs  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices, 
and  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing  information 
with  respect  to,  and  facilitating 
transactions  in  municipal  securities. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  That  the  rule 
change  be,  and  hereby  is  approved. 


'  On  December  9, 1991,  the  Conunission  received 
a  technical  amendment  from  the  MSFIB  that  added 
the  word  "whether  "  The  word  was  inadvertently 
omitted  from  the  original  filing.  Letter  from  )iU  C. 
Finder.  Assistant  General  Counsel.  Municipal 
Securities  Rulemaking  Board,  to  Richard  Cohn.  staff 


attorney,  Division  of  Market  Regulation,  SEC 
(December  9, 1901). 
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For  the  Cominissioo  by  the  Diviiion  of 
Maiiet  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12}. 
Mar!gar«t  H.  McFarhnd, 
Deputy  Secretary  , 

[FR  Doc.  92-1707  Filed  1-23-92;  8:45  am] 
BHUNQ  CODE  WIO-OI-M 


[RtteaM  No.  34-30256;  FN*  Na  SR-MSRB- 
•1-6] 

Self-R«gulatory  Organizations;  Order 
Approving  Propoaad  Rula  Chang*  of 
tlM  Municipal  SecuritiM  Rulemaldng 
Board  Ralating  to  ttw  ActivitiM  of 
Finandtf  Adviaora. 

January  16, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1).  on  September  4, 1991. 
the  Municipal  Securities  Rulemaking 
Board  ("Board"  or  "MSRB")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC")  a 
proposed  rule  change  to  require  dealers 
acting  as  financial  advisors  for  an  issue 
and  intending  to  act  as  placement  agent 
for  the  same  issue  to  meet  the 
requirements  set  forth  in  rule  G-23(d). 

Notice  of  the  proposed  rule  change 
was  given  in  Securities  Exchange  Act 
Release  No.  29736  (September  26. 1991). 
56  FR  50145.  The  Conunission  received 
no  comments  on  the  proposal.*  This 
order  grants  approval  of  the  proposed 
rule  change. 

Currently,  rule  G-23  prohibits  a 
broker  or  dealer  acting  as  financial 
advisor  for  an  issue  from  acquiring  any 
portion  of  that  issue  as  principal,  either 
alone  or  in  a  syndicate,  or  arranging  for 
such  acquisition  by  a  person  controlling, 
controlled  by.  or  under  common  control 
with  such  broker  or  dealer,  unless  the 
requirements  of  G-23(d)  are  met.  If  the 
issuer  sells  the  issue  on  a  negotiated 
basis,  rule  G-23(d)(i)  requires  the  broker 
or  dealer  (1)  To  terminate  its 
relationship  as  financial  advisor  for  that 
issue;  (2)  to  disclose  in  writing  to  the 
issuer,  at  or  before  such  termination, 
that  there  may  be  a  conflict  of  interest  in 
changing  from  the  capacity  of  financial 
advisor  to  that  of  purchaser  of  the 
securities;  (3)  to  disclose  in  writing,  at  or 
before  such  termination,  the  source  and 
anticipated  amount  of  all  remuneration 
to  the  broker  or  dealer  with  respect  to 
the  issue;  (4)  at  or  after  such 
termination,  to  obtain  the  express 
written  consent  of  the  issuer  to  the 


■  Tlie  MSRB  tolidted  comments  on  the  proposed 
rule  change  in  an  exposure  draft  published  in 
Octot>er  1990.  The  MSRB  received  three  comments 
on  the  proposal  and  addressed  those  comments  in 
their  submission.  Exchange  Act  Release  No.  29738 
(September  28. 1991),  58  FR  S0145. 


acquisitionor  participation  in  the 
purchase;  and  (5)  to  obtain  from  the 
issuer  a  written  acknowledgement  of 
receipt  of  these  disclosures. 

In  its  present  form,  rule  G-23(d)  does 
not  apply  to  a  broker  or  dealer  that  acts 
as  both  financial  advisor  and  placement 
agent  for  a  new  negotiated  issue.  The 
proposed  rule  change  requires  a  broker 
or  dealer  acting  as  financial  advisor  for 
a  negotiated  issue  to  meet  the 
requirements  set  forth  in  rule  G-23(d)(i) 
if  it  intends  to  become  the  placement 
agent  for  that  issue. 

The  MSRB  believes  that  a  dealer 
acting  as  both  financial  advisor  and 
placement  agent  with  respect  to  the 
same  issue  faces  similar  conflicts  of 
interest  as  a  dealer  acting  as  both 
financial  advisor  and  underwriter ^or 
the  same  issue.  The  Board  believes  the 
same  conflict  exists  because  a  dealer 
acting  as  placement  agent  performs 
many  of  the  same  functions  as  an 
underwriter  and  receives  similar  fees. 
The  MSRB  fiirther  believes  that  the 
existence  of  the  conflict  of  interest  is 
contrary  to  the  fiduciary  obligations  of 
mimicipal  seciuities  professionals  acting 
as  financial  advisors  to  issuers  and  is 
not  consistent  with  the  public  interest 

The  Commission  finds  that  approval 
of  this  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  theretmder  applicable 
and.  in  particular,  the  requirements  of 
section  15B(b)(2)(C].  because  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  and  in  general  protect  investors 
and  the  public  interest. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  That  the 
proposed  rule  change  be.  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
'^Margaret  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  92-1708  Filed  1-23-92;  8:45  am] 
MUMQ  CODE  seio-ei-M 


[RaL  No.  iC-16469:  tll-SgeZ] 

Fanimora  international  Fund  inc.; 
Deregistratlon 

January  16, 1992. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

applicant:  Fenimore  International  Fund 
Ina 


RCLCVANT  ACT  SECTIONS:  Section  8(f). 
SUMMMRV  Of  APPUCATNM:  The 

Applicant  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company. 

FHJNO  DATE:  The  application  was  filed 
on  December  12, 1991,  and  amended  on 
January  13, 1992. 

»«AmNO  ON  NOTIFICATION  OF  HEAIUNO: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Any  interested  person  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  Applicant 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pm  on 
February  10, 1992.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  or  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549;     . 
Applicant,  c/o  Richard  T.  Prins,  Esq., 
Skadden,  Arps,  Slate.  Meagher  &  Flom, 
919  Third  Avenue,  New  York,  N.Y. 
10022. 

FOR  FURTHER  INFORMATION  CONTACT 
John  O'Hanlon,  Staff  Attorney,  at  (202) 
272-392Z  or  Max  Berueffy,  Branch  Chief, 
at  (202)  272-3016  (Division  of  Investment 
Management  Office  of  Investment 
Company  RegiilaUon). 

SUPPLEMENTARY  INFORMATKM:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Applicant  is  an  open-end. 
diversified  investment  company 
organized  as  a  corporation  under 
Maryland  law.  On  February  10, 1984,  it 
registered  under  the  Act  and  filed  a 
registration  statement  on  Form  N-lA. 
The  Applicant's  registration  statement 
became  effective  on  February  26, 1985. 
and  the  Applicant's  initial  public 
offering  commenced  on  or  about  that 
date,  llie  Applicant  originally  was  a 
money  market  fund  named  "The 
Benefactors  Money  Market  Fund  Inc."  In 
December  1985  and  January  1986,  the 
Applicant's  shareholders  adopted  the 
Apphcant's  present  name  and  approved 
the  adoption  of  the  Applicant's  current 
investment  objective  and  investment 
restrictions. 

2.  On  August  14, 1991,  the  Applicant's 
Board  of  Directors  approved  an 
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Agreement  and  Plan  of  Reorganization 
(the  "Reorganization  Plan")  among  the 
AppKcant.  Smith  Barney  World  Funds. 
Inc.  (the  '"World  Fund")  and  Smith 
Barney,  Harris  Upham  &  Co.  Inc.  The 
Reorganization  Plan  provided  for  the 
sale  of  all  of  the  Applicant's  assets  to 
the  World  Fund's  International  Equity 
Portfolio  (the  "International  PDrtiolio"). 
The  Board  of  Directors  also  approved  a 
Plan  of  Complete  Liquidation  and 
Dissolution  of  the  Fenimore  Fund  ft  he 
"Liquidation  Plan"]- 

3.  At  a  Special  Meeting  of 
Stockholders  held  on  October  31. 1991. 
the  shareholders  of  the  Equity  Series 
and  the  Institutional  Equity  Series 
approved  the  Reorganization  Plan  and 
the  Liquidation  Plan. 

4.  Pursuant  to  the  Reorj^anization 
Plan,  on  November  22. 1991  (the 
"Closing  Date"),  the  Applicant  sold  all 
of  the  assets  of  its  two  outstanding 
series,  the  Equity  Series  and  the 
Institutional  Equity  Series,  to  the 
International  Portfolio.  Each  of  the 
Applicant's  shareholders  received  a 
number  of  shares  of  common  stock  of 
the  International  Portfolio  equal  in  value 
to  his  or  her  pro  rata  ownership  of  the 
shares  of  the  Applicant. 

5.  On  the  Closing  Date,  the  Applicant 
had  outstanding  2.814,853i)86  shares  of 
Equity  Series  Common  Stock,  with  a  par 
vahie  of  $.01  per  share  and  a  net  asset 
vahie  of  $13.86  per  share.  The  Equity 
Series  had  net  assets  of  $39,009,945.29. 
The  Applicant  also  had  outstanding 
527.138.962  shares  of  Institutional  Equity 
Series  Special  Stock,  with  a  par  value  of 
$.01  per  share  and  a  net  asset  value  of 
$12.91  per  share.  The  Institutional  Equity 
Series  bad  net  assets  of  $6306,381.61. 
On  the  Qosing  Date,  holders  of  Equity 
Series  Common  Stock  received 
3,267,164.597  shares  of  the  International 
Portfolio  (with  a  net  asset  value  of 
$11.94  per  share),  having  an  aggregate 
net  asset  value  of  $39,009,945.29. 
Holders  of  Institutional  Equity  Series 
Special  Stock  received  57a04a711 
shares  of  the  International  Portfolio, 
having  an  aggregate  net  asset  value  of 
$6,806,381.61.  Two  shares  of  the 
International  Portfolio  were  outstanding 
prior  to  that  time.  The  Applicant's 
shareholders  have  received  all 
distributions  to  be  made  pursuant  to  the 
Reorganization  Man  and  the  Liquidation 
Plan. 

6.  The  Applicant  filed  Articles  of 
Transfer  and  Articles  of  EKssolution  on 
November  22  and  25, 1991.  respectively, 
with  the  State  of  Maryland  in 
accordance  with  Maryland  law. 

7.  The  legal  and  accounting  fees  and 
the  printing  and  mailing  costs  incurred 
in  connection  with  the  Reorganization 
and  Liquidation  Plans  were  borne  by 


Smith  Barney,  Harris  Upham  ft  Co.  Inc.. 
the  distributor  of  the  Smith  Barney 
Portfolio.  The  total  costs  to  the 
Applicant  were  negligible. 

&  The  Applicant  has  not  transferred 
any  of  its  assets  to  a  trust  within  the 
past  18  months. 

9.  The  Applicant  is  current  in  its 
required  filings,  including  N-SAR  filings, 
and  will  make  any  final  filings  required 
by  the  Act. 

10.  At  the  time  of  the  filing  of  the 
application,  the  Applicant  had  no 
shareholders,  assets  or  liabilities.  The 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Hie 
Applicant  is  not  engaged  in,  and  does 
not  propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margert  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  92-1705  Filed  1-23:92;  8;45  am] 

HUMG  CODE  WM-OI-M 


DEPARTMENT  OF  STATE 

Shipping  Coordinating  CommittM 

(Public  None*  15581 

Subcommitte*  on  Safety  of  life  at  Sea; 
Working  Group  on  Ship  Design  and 
Equipment;  Meeting 

The  Working  Group  on  Ship  DesigA 
and  Equipment  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  on  February 
14, 1992  at  9:30  a.m.  in  room  2415  at 
United  States  Coast  Guard 
Headquarters,  2100  2nd  Street  SW., 
Washington.  DC. 

The  purpose  of  the  meeting  will  be  to 
prepare  for  the  35th  Session  of  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on  Ship  Design  and 
Equipment  (DE)  scheduled  for  March  23 
to  27, 1992.  Items  of  discussion  will 
include  the  following:  Use  on  board 
ships  of  ozone-depleting  substances 
other  than  halons;  guidelines  on 
standard  calculations  for  anchor 
positioning  systems  for  mobile  offshore 
drilling  units  (MODUs);  guidelines  for 
dynamic  positioning  systems  for 
MODUs  and  ships  engaged  in  similar 
operations;  materials  other  than  steel  for 
pipes;  maneuverability  of  ships  and 
maneuvering  standards;  helicopter 
facilities  offshore;  requirements  for  the 
carriage  of  irradicated  nuclear  fuel; 
extension  of  the  code  on  alarms  and 
indicators;  ventilation  of  vehicle  decks 
during  loading  and  unloading;  review  of 


implementation  status  of  Assembly 
resolutions  related  to  the  work  of  the 
Subcommittee;  underpressure  in  cargo 
oil  tanks  due  to  oil  outflow  after 
damage;  carriage  of  dangerous  goods  on 
vehicle  decks  of  passenger  ships; 
consideration  of  the  introduction  of  the 
Harmonized  System  of  Surveys  and 
certification  into  the  MODU  Code; 
standards  for  shipboard  incinerators  for 
disposing  of  ship-generated  waste; 
revision  of  the  Code  of  Safety  for 
Dynamically  Supported  Craft;  hull 
cracking  of  ships:  fuel  line  failures;  bilge 
de-watering  requirements  in  open-top 
container  ships;  reduction  of  secondary 
sources  of  pollution  by  minimizing  the 
source  of  general  flooding  and  by 
improving  control  of  equipment  vital  to 
safe  operation  of  the  vessel;  amendment 
of  SOLAS  regulations  II-1/41  and  V/19- 
1;  review  of  implementation  status  of 
resolutions;  development  of  safety 
standards  for  combined  pusher  ti^- 
barges  improved  design  and 
construction  standards  for  bulk  carriers; 
review  of  existing  ships'  safety 
standards;  requirements  for  ships 
intended  for  operation  in  polar  waters; 
guidelines  for  standardization  of  the 
layout  of  essential  instrumentation  on 
the  bridge  and  in  the  engine  room; 
feasibility  study  on  voyage  data 
recorders;  coating  requirements  for 
ballast  tanks;  revision  of  towing 
requirements — resolution  AJ}35(Xni); 
and,  requirements  for  access  openings  in 
double  hull  tankers. 

The  IMO  DE  Subcommittee  woiks  to 
develop  international  agreements, 
guidelines,  and  standards  for  machinery, 
equipment,  and  systems  as  these  relate 
to  the  marine  industry.  In  most  cases, 
these  international  agreements, 
guidelines,  and  standards  form  the  basis 
for  national  standards/regulations  and 
class  society  rules.  The  U.S.  SOLAS    . 
Working  Group  sopfKMrts  the  U.S. 
Representative  to  the  IMO  DE 
Subcommittee  in  developing  the  U.S. 
position  on  those  issues  raised  at  the 
IMO  DE  Subcommittee  meetings. 
Because  of  the  impact  on  domestic 
regulations  through  development  of 
these  international  guidelines, 
standards,  and  regulations,  the  U.S. 
SOLAS  Working  Group  serves  as  an 
excellent  forum  for  the  U.S.  maritime 
industry  to  express  their  ideas.  All 
shipping  companies,  shipyards,  design 
firms,  naval  architects,  marine 
engineers,  and  consultants  are 
encouraged  to  send  representatives  to 
participate  in  the  development  of  U.S. 
positions  on  those  issues  affecting  your 
maritime  industry  and  remain  abreast  of 
all  activities  ongoing  within  IMO  DE. 
Since  these  meetings  are  open  to  the 


UMI 
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public,  anyone  may  attend  up  to  the 
seating  capacity  of  the  room. 

For  further  information  contact 
Captain  T.E.  Thompson  at  (202)  267- 
a446,  U.S.  Coast  Guard  Headquarters 
(G-MTH).  2100  Second  Street  SW., 
Washington,  DC  20593-0001. 

Dated:  January  IS,  1992. 
Geoffrey  Ogden, 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc.  92-1765  FUed  1-23-92;  8:45  am] 
MLUNQ  CODE  4710-07-11 


DEPARTMENT  OF  TRANSPORTATION 

[Docket  375S4] 

Order  Adjusting  the  Standard  Foreign  - 
Fare  Level  Index 

The  International  Air  Transportation 
Competition  Act  (lACTA).  Public  Law 
96-192,  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign 
Fare  Level  (SFFL)  by  adjusting  the  SFFL 
base  periodically  by  percentage  changes 
in  actual  operating  costs  per  available 
seat-mile  (ASM).  Order  80-2-69 
estabUshed  the  first  interim  SFFL,  and 
Order  91-10-53  established  the  currently 
effective  two-month  SFFL  applicable 
through  November  30, 1991. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  December  1, 
1991,  we  have  projected  non-fuel  costs 
based  on  the  year  ended  September  30, 
'1991  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest 
available  experienced  monthly  fuel  cost 
levels  as  reported  to  the  Department. 

By  Order  92-1-31  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 

Atlantic „ „ 1.6166 

Latin  America _......™...............  1.3912 

Pacific 1.9827 

Canada 1.4711 

FOR  FURTHER  mFORMATION  CONTACT: 

Keith  A.  Shangraw,  (202)  366-2439. 

Dated:  January  17, 1992. 

By  the  Department  of  Transportation. 
leffiny  N.  Shane. 

Assistant  Secretary  for  Policy  and 
International  Affain. 
[FR  Do&  92-1751  Filed  1-23-92: 6:45  am] 


Federal  Highway  Administration 

Environmental  Impact  Statement 
Mocgan  and  Limestone  Counties 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Morgan  and  Limestone  Counties, 
Alabama. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  W.R.  Van  Luchene,  District 
Engineer,  Federal  Highway 
Administration,  500  Eastern  Boulevard, 
Suite  200,  Montgomery,  Alabama  36117, 
Telephone:  (205)  223-7370.  Mr.  Perry  A. 
Hand,  State  of  Alabama  Highway 
Department,  1409  Coliseum  Boulevard, 
Montgomery,  Alabama  36130, 
Telephone:  (205)  242-6311. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  State  of 
Alabama  Highway  Department,  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  Alabama  Project 
BRF-239(12).  This  project  has  previous 
approval  as  a  Finding  of  No  Significant 
Impact.  However,  the  U.S.  Coast  Guard 
requires  that  the  project  be  processed 
with  an  Environmental  Impact 
Statement  because  the  proposal 
includes  the  removal  of  a  deteriorating 
historic  bridge. 

The  proposed  project  will  remove  the 
Keller  Bridge,  which  spans  the 
Tennessee  River  in  the  City  of  Decatur, 
Alabama.  This  bridge  was  erected  in 
1926  and  includes  a  movable  bascule 
draw  that  affords  the  only  opening 
available  for  the  passage  of  river  traffic. 
The  new  structure  will  be  erected  to  a 
height  sufficient  to  enable  river  traffic  to 
move  fireely  without  disrupting  roadway 
vehicles.  The  length  of  the  proposed 
bridge  and  the  approaches  is 
approximately  l.S  miles. 

Alternatives  under  consideration 
include:  (1)  Alternate  route  locations,  (2) 
a  no  action  alternative,  and  (3) 
postponing  the  action  alternative. 

The  scoping  process  for  the  proposed 
project  includes  written  coordination 
with  affected  and  interested  parties,  a 
public  involvement  meeting  and  a  public 
hearing.  No  formal  scoping  meeting  is 
planned. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address 
provided  above.  The  comments  should 
be  forwarded  within  ten  days  of  this 
notice. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research 
Planning  and  Construction.  The  provisions  of 
0MB  Circular  No.  A-9S  regarding  State  and 
local  clearinghouse  review  of  Federal  and 


federally  assisted  programs  and  projected 
supply  to  this  program.) 

James  Daves. 

Assistant  Division  Administrator. 

[FR  Doc.  92-1762  FUed  1-23-92: 8:45  am] 

MLUNQ  COM  4StO-»-H 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 


Na«-e2] 


Treasury  Notes  of  January  31, 1997, 
Series  H-1997 

Washington,  January  16, 1992. 

1.  InvitatioD  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31.  United  States  Code,  invites  tenders 
for  approximately  $9,250,000,000  of 
United  States  securities,  designated 
Treasury  Notes  of  January  31, 1997, 
Series  H-1997  (CUSIP  No.  912827  D9  0), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  llie 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  January 
31, 1992,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  July  31, 1992,  and  each 
subsequent  6  months  on  January  31  and 
July  31  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  January  31, 1997,  and  will  not  be 
subject  to  call  for  redemption  prior  to      , 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  and  oUier 
nonbusiness  day,  the  amount  due  will 

be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C3124. 
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2J.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  he  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  30(X  current 
revision  {31  CFR  part  306),  as  to  the 
extent  applicable  to  mark^tablr 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury'Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  ^nat  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series.  No.  2-«6  0)1  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sales  Procedures 

3.1  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500,  Thursday, 
January  23, 1992,  prior  to  12  noon, 
Eastern  Standard  time,  for 
noncompetitive  tenders.  Non- 
competitive tenders  as  defined  below 
will  be  considered  timely  if  postmariced 
no  \atet  than  Wednesday,  January  22, 
19S2,  and  received  no  later  than  Friday, 
January  31, 1992. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
most  be  in  multiples  of  that  amount. 
Competitive  tenders  most  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lien  of  a  specified  yield. 

3.3  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines.  shaU 
not  submit  noncompetitive  tenders 
totaling  more  than  $54)00,00a  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  competitive 
tenders. 

3.4.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customer*  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished:  Depository  institutions,  as 
described  in  section  19(b)(1)(A). 
excluding  those  institutions  described  in 


subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b));  and 
government  securities  broker/dealers, 
registered  with  the  Securities  and 
Exchange  Commission  that  are 
registered  or  noticed  as  government 
securities  broker/ dealers  pursuant  to 
section  15C(a)(l)  of  the  Securities  and 
Exchange  Act  of  1934,  as  amended  by 
the  Government  Securities  Act  of  1986. 
Others  are  permitted  to  submit  tenders 
only  for  their  own  account. 

3.5.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  %  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  lOOiXX)  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  {riaces 
on  the  basis  of  price  per  hundred.  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final 


If  the  amotmt  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  coRtpetitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
appUcants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  &anch  or  at  the  Bureau 
of  the  Public  Debt,  whenever  the  tender 
was  submitted.  SetUement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
fuiuls  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.5.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.5.  must  be  made  or 
completed  on  or  before  Friday,  January 
31, 1992.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors,  payment  must  be  in 
cash;  in  other  funds  inmiediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  most  be 
received  from  institutional  investors  no 
later  than  Wednesday,  January  29, 1992. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Noted  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  ndt  been  OHnpleted  on  time,  an 


U  Ml 


amount  of  up  to  5  percaat  of  the  par 
amount  of  Notes  allotted  shall  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Note 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Note  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Noted  issued  under  diis 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Maicua  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 

(FR  Doc.  SZ-1896  Filed  1-22-02: 24)0  pm] 
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[Department  Oreular— PubHc  Debt 
No.  3-92] 


TreaMiry  Note*  of  January  31, 1994, 
SeflMV-1994 

Washington.  January  16, 1992. 

1.  InvitatioD  for  Tenders 

1.1.  TTie  Secretary  of  the  Treasury, 
undo-  the  audiority  of  chapter  31  of  title 
31.  United  States  Code,  invites  tenders 
for  approximately  $13,750,000,000  of 
United  States  securities,  desi^ated 
Treasury  Notes  of  fanuary  31, 1994, 
Series  V-1994  (CUSIP  No.  912827  DS  2). 
hereafter  refierred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  widi 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  Tlie 
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interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amoiuits  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Descfiptioo  of  Securities 

2.1.  The  Notes  will  be  dated  January 
31. 1992,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  July  31. 1992.  and  each 
subsequent  6  months  on  January  31  and 
July  31  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  January  31, 1994,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  ttfxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  TTiey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  raininnun  amount 
of  $5,000  and  in  multiples  of  that 
amount  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2J>.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  cuirent 
revision  (31 CFR  part  306],  as  to  ti^e 
extent  applicable  to  marketable 
securities  issued  in  bo(ri(-entry  form,  and 
the  regulations  governing  book-entry 
Treasuiy  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular. 
Public  Debt  Series,  No.  2-«6  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sal*  ProoeduiM 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Brandies 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500, 
Wednesday,  January  22. 1992,  prior  to  12 
noon.  Eastern  Standard  time,  for 


noncompetitive  tenders  and  prior  to  1 
p.m.,  Eastern  Standard  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday,  January  21. 1992,  and 
received  no  later  than  Friday,  January 
31, 1992. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $54X10.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals.  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  teiulers 
totaling  more  than  tSfiOOjOOO.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  competitive 
tenders. 

3.4.  The  following  institutioiu  may 
submit  tenders  for  accounts  of 
customers  if  the  nantes  of  the  customers 
and  the  amount  for  each  customer  are 
furnished:  depository  institutions,  as 
described  in  section  19(bKl)(A). 
excluding  those  institutions  described  in 
subpara^tiph  (vii).  of  the  Federal 
Reserve  Act  (12  U.S.C  461(b)):  and 
government  securities  bitAer/dealers. 
registered  with  the  Securities  and 
Exchange  CoBunisaion  that  are 
registered  or  noticed  as  government 
securities  broker/dealers  pursuant  to 
section  ISQaXl)  of  the  Securities  and 
Exchange  Act  of  1934.  as  amended  by 
the  Government  Securities  Act  of  1906. 
Others  are  permitted  to  submit  tenders 
only  for  their  own  account 

3.5.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds     ' 
account  at  a  Federal  Reserve  Elank  and 
tenders  boa  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states:  and  Federal  Reserve 
Banks  will  l>e  received  without  deposit. 
Tenders  from  all  o^ers  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
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guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discoimt  hmit  of 
99.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  F^ce  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be. 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notiHed  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservatioiu  | 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
actioa under  this  section  is  final. 


5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.5.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.5.  must  be  made  or 
completed  on  or  before  Friday,  January 
31, 1992.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  January  29, 1992. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  Oie  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  case,  the  tender  form  used  to 
place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 


6.2.  The  Secretary  of  the  Treasury 
may.  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
Untied  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Marcus  W.  Page. 

Acting  Fiscal  Assistant  Secretary. 

(FR  Doa  92-1887  Filed  1-22-92;  2:00  pm) 

BtUJNO  CODE  4i10-4e-M 


Customs  Service 

[TJ).92-9] 

Revocation  of  Corporate  Broker 
Permit  No.  11154;  Universal 
Transportation  Systems,  Limited 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACnON:  General  notice. 

summary:  Notice  is  hereby  given  that  on 
August  7, 1991,  pursuant  to  section 
641(b)(5),  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1641(b)(5)),  the  corporate 
permit  for  Universal  Transportation 
Systems,  Limited,  to  conduct  Customs 
business  in  the  Detroit  District  was 
revoked  by  operation  of  law. 

DATES:  January  14, 1992. 
C  L.  Brainaid, 

Director,  Office  of  Trade  Operations. 
[FR  Doc.  92-1736  Filed  1-23-92;  8:45  am] 
MUHia  cooc  4a2iHn-H 


UNITED  STATES  INFORIMATION 
AGENCY 

International  Excttange  Program  for 
Post-Secondary  Sctwol  Students 

agency:  United  States  Information 

Agency. 

action:  Notice — ^Request  for  Proposals. 

summary:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  (USIA)  seeks 
applications  from  non-profit 
organizations  to  provide  a  mechanism  to 
develop  and  facilitate  exchanges 
between  post-secondary  school  students 
fi-om  the  United  States  and  students 
from  the  other  countries  of  the  world, 
through  a  system  of  reciprocity  or 
mutual  exchange.  USiA  anticipates 
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awarding  up  to  $350,000  to  an 
organization  to  provide  this  program. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  EST  on 
March  13, 1992.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  March  13, 1992  but 
received  at  a  later  date. 

It  is  the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline.  Grants 
should  begin  on  July  1, 1992  and  end  on 
June  30, 1993. 

ADDRESSES:  Hie  original  and  fifteen 
copies  of  the  completed  application, 
including  required  forms,  should  be 
submitted  by  the  deadline  to:  U.S. 
Information  Agency.  Ref:  International 
Exchange  Program  for  Post-Secondary 
School  Students,  Office  of  the  Executive 
Director.  E/X.  room  336, 301 4th  St.,  SW.. 
Washington,  DC  20547. 

FOR  FURTHER  NHFORMATKM  CONTACT 

Interested  organizations/institutions 
should  contact  Ms.  Susan  Borja  at  U.S. 
Information  Agency,  301 4th  St.,  SW., 
Office  of  Academic  Programs,  Advising 
and  Student  Services  Branch,  E/ASA. 
room  349,  (202)  619-5434,  to  request 
detailed  application  packets,  which 
include  any  award  criteria  additional  to 
this  announcement,  all  necessary  forms, 
and  guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  Agency's  overall  goals  for  this 
project  are  to  expand  study  abroad 
opportimities  and  increase  the  diversity 
of  study  abroad  students,  disciplines, 
and  locations  overseas.  The  Agency's 
immediate  goals  are  to  support  a 
mechanism  to  develop  and  facilitate 
exchanges  between  post-secondaiy 
school  students  from  the  United  States 
and  students  from  the  other  countries  of 
the  world  through  a  system  of 
reciprocity  or  mutual  exchange.  The 
Agency's  long  term  goals  are  to  increase 
mutual  understanding:  strengthen 
international  ties;  promote  international 
cooperation;  and  develop  friendly, 
sympathetic,  and  peaceful  relations 
between  the  people  of  the  United  States 
and  the  people  of  the  other  countries  of 
the  world. 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  shall  maintain  a 
non-political  character  and  shall  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  Academic  and  cultural 
programs  shall  maintain  their  scholarly 
integrity  and  shall  meet  the  highest 


standards  of  academic  excellence  or 
artistic  achievement 

Guidelines 

An  ideal  proposal  should  describe  a 
mechanism  capable  of  developing  and 
facilitating  exchanges  between  post- 
secondary  school  students  from  the 
United  States  and  their  counterparts 
from  Europe,  Latin  America,  the  Middle 
East.  South  Asia,  Africa,  and  East  Asia 
(including  Oceania). 

Exchange  students  should  be  drawn 
from  the  broadest  possible  range  of 
universities  and  colleges.  These 
institutions  should  be  diverse — 
representing  both  public  and  private 
institutions;  offering  the  greatest 
possible  choice  of  location,  academic 
discipline,  size,  and  cost;  and  allowing 
the  use  of  financial  aid  for  study  abroad 
when  at  all  possible. 

The  proposal  should  describe  how  the 
colleges  and  universities  will  be 
recruited  to  participate,  the  standards 
established  for  participation,  and  the 
means  to  evaluate  compliance  to  those 
standards. 

The  proposal  should  describe  the 
criteria  for  student  participation,  the 
obligations  of  the  student  (including 
financial],  and  the  services  provided  to 
the  student  which  should  be  adequate 
and  acceptable. 

Hie  proposal  should  describe  methods 
of  evaluating  the  effectiveness  of  the 
exchange  mechanism. 

USIA's  grant  assistance,  up  to 
$350,000,  is  expected  to  constitute  only  a 
portion  of  the  total  project  funding.  Cost 
sharing  is  required  and  proposals  should 
list  other  anticipated  sources  of  support. 
Grant  applications  should  demonstrate 
financial  and  in-kind  support  using  a 
multicolumn  budget  format  that  clearly 
identifies  the  various  sources  of  support. 

Proposals  should  include  names, 
titles,  addresses,  and  telephone  numbers 
of  the  executive  officers  of  the 
organization  and  the  staff  person 
directly  responsible  for  the  project. 
Resumes  of  key  persormel  should  be 
provided. 

USLA  recommends  including 
brochures  and  general  information 
about  the  organization.  Le.,  evidence  of 
previous  experience  with  international 
exchange  programs,  names  of  board 
members,  number  of  employees,  eta,  in 
the  prdposal  package.  USIA  suggests 
that  the  proposal  not  exceed  ten 
typewritten,  single-spaced  pages. 

Proposed  Budget 

The  applicant  is  required  to  submit  a 
comprehensive  line  item  budget  A 
budget  format  will  be  included  with  the 
package  of  forms  necessary  to  prepare  a 
proposal.  Grants  will  only  be  awarded 


to  eligible  ofganizations  with  more  than 
four  years  experience  in  conducting 
international  exchange  programs. 

Review  Process 

USIA  will  aduiowledge  receipt  of  all 
proposals  and  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  established  herein  and  in 
the  application  packet  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  Agency's  geographic  area  offices, 
and  the  budget  and  contracts  office  and 
may  be  reviewed  by  the  Office  of 
General  Counsel.  Funding  decisions  are 
at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Demonstration  of  the  ability  to 
adhere  to  the  guidelines  described 
above. 

2.  Demonstration  of  an  established 
reputation,  or  demonstrated  potential 
for  excellence  in  the  field  of 
international  education.  Relevant 
evaluation  results  of  previous  projects 
are  part  of  this  assessment 

3.  Evidence  that  the  project  represents 
current  expert  knowledge  in  the  field 
and  meets  the  highest  professional 
qualitative  standards  of  achievements. 

4.  Evidence  of  reasonable,  flexible, 
and  feasible  project  objectives  and 
demonstration  of  the  institution's  ability 
to  meet  those  objectives. 

5.  Evidence  of  adequate  and  . 
appropriate  personnel  and  institutipnal 
resources  to  achieve  the  project's  goals. 

6.  Evidence  of  cost-effectiveness 
indicating  the  ability  of  the  applicant  to 
keep  costs  of  overhead,  administration, 
and  salaries  as  low  as  possible. 
Applicant  should  keep  all  other  items 
necessary  and  appropriate. 

7.  Evidence  of  cost-sharing  through 
private  sector  support 

8.  Ability  to  evaluate  the  project  and 
make  appropriate  and  timely 
adjustments. 

9.  Evidence  of  the  ability  to  develop 
and  facilitate  at  least  one  third  of  the 
exchange  outside  of  Western  Europe 
within  a  broad  range  of  non-traditional 
study  abroad  countries. 

10.  Abihty  to  develop  and  fedlitate 
the  maximum  number  of  student 
exchanges. 
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11.  Ability  to  recruit  student 
populations  currently  underrepresented 
among  those  who  study  abroad. 

Notice  I 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated, 
and  committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
June  15, 1992.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  January  8. 1992.  i 

Bairy  Fulton,  ' 

Deputy  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
[PR  Doc  92-1754  Filed  1-23-92;  8:45  am) 

8IUJN6  CODE  l2»Mi1-ll 


Municipal  Management  and  Public 
Achniniatration  for  Responaible 
Damocracy  in  the  Baltic  Statea 

agency:  United  States  Information 

Agency. 

action:  Notice — Request  for  Proposals. 

summary:  The  Office  of  Citizen 
Exchanges  (E/P]  announces  a  request 
for  proposals  from  public  and  private 
nonproBt  organizations  in  support  of 
projects  that  develop  the  public 
administration  infra-structure  at  the 
municipal  and  regional  levels  in  the 
newly  independent  Baltic  States  of 
Estonia,  Latvia,  and  Lithuania. 
Interested  applicants  are  urged  to  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquines  to  the  Office  or  submitting 
their  proposals. 

DATES:  This  action  is  effective  from  the 
publication  date  of  this  notice  through 
March  13. 1992,  for  projects  whose 
activities  commence  after  August  1, 
1992. 

DEAOUNE  FOR  mOMSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  EST  on  Friday,  March 
13, 1992.  Proposals  received  by  the 
Agency  after  this  deadline  will  not  be 
eligible  for  consideration.  Faxed 
documents  will  not  be  accepted,  nor  will 
documents  postmariced  March  13, 1992. 
but  received  at  a  later  date.  It  is  the 


responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 
addresses:  The  original  and  15  copies 
of  the  completed  application  and 
required  forms  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Office  of  the  Executive  Director 
(E/X),  ATTN:  Citizen  Exchanges— Baltic 
Exchange  Program,  room  336,  301 4th 
Street,  SW.,  Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT 
The  Office  of  Citizen  Exchanges,  Bureau 
of  Educational  and  Cultural  Affairs, 
United  States  Information  Agency,  301 
4th  Street,  SW..  Washington,  DC  20547. 
To  facilitate  the  processing  of  your 
request,  please  include  the  name  of  the 
appropriate  USIA  Program  Officer,  as 
identified  on  each  announcement,  on  all 
inquiries  and  correspondence. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Citizen  Exchanges  of  the 
United  States  Information  Agency 
(USIA)  announces  a  program  to 
encourage,  through  limited  awards  to 
nonprofit  institutions,  increased 
commitment  to  and  involvement  in 
international  exchanges.  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  nonpoUtical 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life.  Awarding  of  any  and  all  grants  is 
contingent  upon  the  availability  of 
fimds. 

Objectives  of  the  Public  Administratioii 
for  Responsible  Democracy  Exchange 
Program  in  the  Baltic  States 

Overview 

Efforts  at  domination  of  Estonia, 
Latvia,  and  Lithuania  by  the  Russian 
Empire  in  the  19th  century  were  halted 
by  the  collapse  of  that  Empire  during 
World  War  I  and  each  nation 
established  its  own  form  of 
independence  in  1917.  Prior  to  1939, 
when  Stalin  annexed  the  Baltic  States 
following  the  signing  of  the  Molotov- 
Ribbentrop  Pact  and  the  outbreak  of 
World  War  II,  each  of  these  states 
struggled  to  reform  its  own  social, 
economic  and  political  structures. 
Although  all  three  nations  adopted 
liberal  democratic  constitutions  with 
unicameral  legislatures,  the  political 
structure  remained  extremely  unstable. 
Each  country,  however,  had  greater 
success  maintaining  its  own  cultural  and 
educational  institutions  which  continued 
their  unique  identities,  even  throughout 
the  last  half-century  of  Soviet 
domination.  The  Soviet  form  of 
government  was  imposed  on  all  levels  of 
government  within  the  Baltic  Republics 
with  ultimate  decision-making  power 


given  to  Communist  Party  officials 
brought  to  the  Baltic  region  from  other 
parts  of  the  USSR. 

Public  administration  was  controlled 
from  Moscow  and  the  fear  of  reprisals 
forced  the  local  populations  to  become 
passive.  Following  the  death  of  Stalin, 
administrative  structures  were  relaxed  a 
bit  and  some  local  controls  were  turned 
back  to  native  Estonians,  Latvians,  and 
Lithuanians.  The  Republics  began  to 
write  their  own  regional  laws  and 
establish  regional  economic  councils, 
but  the  slowest  changes  were  evident 
within  the  agricultiu-al  sector. 

With  the  acceleration  of  the  Baltic 
independence  movements,  beginning  in 
1988,  Estonia,  Latvia  and  Lithuania  have 
gradually  established  systems  of  laws 
and  institutions  to  facilitate  the 
transition  to  a  democratic  and  free 
market  system.  Now  that  independence 
is  a  reality,  each  nation  is  in  a  renewed 
position  to  draw  upon  traditions 
developed  during  their  earlier  periods  of 
self-government.  The  half-century  of 
imposed  Soviet  political  structures, 
however,  robbed  the  local  populations 
of  the  opportunities  to  assume 
responsibihty  for  management  of  their 
own  governmental  programs.  Each 
nation  now  needs  immediate  and 
targeted  assistance  to  develop  and 
implement  efficient  public 
administration  systems  through         / 
systematic  and  thorough  education  and 
training  programs. 

Program  Opportunities 

To  address  some  of  the  monumental 
needs  facing  the  Baltic  states  of  Estonia, 
Latvia,  and  Lithuania,  the  Office  of 
Citizen  Exchanges  welcomes  proposals 
which  will  encoiu^ge  the  development 
of  long-term  responsible  democratic 
institutions,  build  an  efficient  and 
functional  administrative  network  at  the 
mimicipal  and  regional  levels,  and  stress 
rapid  implementation  of  project 
objectives.  Proposals  can  focus  upon 
one  of  the  individual  Baltic  states  or 
issues  that  transcend  country 
boundaries. 

This  program  will  not  support  the 
following  activities:  the  purchase  or 
construction  of  buildings  or  other 
structures,  the  provision  of  long-term 
staff  support  or  computers  and  other 
hardware.  Nor  will  it  involve  Americans 
in  the  decision-making  process 
concerning  foreign  institutional 
leadership. 

The  Office  of  Citizen  Exchanges  has 
identified  the  following  public 
administration  issues,  among  others, 
which  need  to  be  addressed  in  Estonia, 
Latvia,  and  Lithuania.  Applicants  for 
this  grant  program  are  encouraged  to 
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develop  and  justify  their  own  areas  of 
concern,  but  ail  proposals  must  be 
limited  to  the  field  of  public 
administration  at  the  municipal  or 
regional  levels. 

The  proposals  to  be  considered  should 
contribute  to  the  development  of  an 
effective  public  administration  system 
uniquely  designed  to  meet  the  needs  of 
the  individual  Baltic  states,  lliis 
development  can  occur  at  the  municipal 
or  regional  levels  and  should  recognize 
the  need  for  coordination  of  activities 
with  the  national  governmental 
structure.  Public  administrators  should 
learn  to  implement  policies  created  by 
political  leaders  but  in  a  non-partisan 
style.  Areas  of  need  for  this  training  and 
education  program  include,  but  are  not 
limited  to,  the  following: 
—Deliver  of  Public  Semces— Creation 
of  municipal  and  regional 
governmental  structures  to  provide  an 
efHcient  bureaucracy  and  deliver 
routine  community  and  social  services 
through  effective  police,  fire, 
communication,  transportation, 
recreation  and  leisure  programs. 
— Establishment  and  Regulation  of 
Financial  Institutions— v&ssisiance  in 
creating  stable  credit  and  banking 
systems,  tax  and  revenue  structures, 
and  necessary  codes  of  commercial 
laws  and  regulations. 
— Control  and  Management  of  the 
Environment — development  of 
standards  for  the  maintenance  of  a 
clean  environment  and  regulations  to 
maintain  those  standards. 
Special  training  programs  developed 
for  public  administrators  will  be  the 
keys  to  the  successful  implementation  of 
these  program  areas.  Responsible 
managers  of  government  public 
programs  at  the  municipal  and  regional 
levels  must  receive  training  in  critical 
issues  such  as  ethics,  conflict  resolution, 
strategic  planning,  financial  planning, 
public  accountability,  and 
responsiveness  to  various 
constituencies. 

Additional  Program  Development 
Recommeifdations 

Competing  grantee  applicants  should 
not  provide  proposals  which  are  overly 
ambitious  or  superficial.  Rather, 
institutions  should  provide  strong 
evidence  of  their  ability  to  accompUsh  a 
few  tasks  exceptionally  well 

Applicants  must  include  a  detailed 
description  of  why  their  project  is 
important,  what  their  objectives  or  goals 
are,  and  how  they  will  achieve  those 
objectives  throu^  a  carefully  developed 
plan. 

Applicants  are  encouraged  to  provide 
confirmation  that  Estonian.  Latvian. 


and/or  Lithuanian  cosponsors  endorse 
their  exchange  program  and  can  provide 
support  in  its  implementation.  A  central 
objective  of  this  soUcitation  is  the 
creation  of  enduring  institutional 
linkages. 

Proposals  should  explain  how  the  U.S. 
and  Bialtic  cosponsors  will  generate 
other  support  (financial,  social,  and 
political)  for  their  programs  and  how 
initial  achievements  could  be  expanded 
to  other  audiences  and  locations. 

Applicants  should  clearly  indicate  the 
resources  (financial,  physical, 
organizational  and  personnel)  that  are 
available  to  them  in  Estonia,  Latvia, 
and/or  Lithuania  for  the  implementation 
of  their  proposal.  Applicants  should  not 
rely  on  assistance  from  USIS  posts  once 
a  project  is  underway. 

Institutions  applying  for  assistance 
should  not  simply  present  a  plan  to 
replicate  American  institutions  or 
structures,  but  clearly  demonstrate  an 
imderstanding  of  the  individual  needs  of 
the  Baltic  states  and  how  the  U.S. 
experience  is  potentially  relevant — if 
reconfigiired — ^to  meet  those  needs. 

Applicants  may  also  wish  to  use  any 
of  the  following  approaches  to  achieve 
their  program  objectives: 
— ^The  extension  of  American  academic 
expertise  and  professional  know-how 
through  consultations  in  Estonia, 
Latvia,  and/or  Lithuania  for  periods  of 
not  less  than  one  month; 
— ^Maximum  utilization  and 
enhancement  of  indigenous 
institutions  that  can  serve  as  magnet 
centers  attracting  leaders/ 
professionals/teachers  from  other 
regions  or  countries  for  training 
purposes: 
— The  development  of  appropriate 

training  materials; 
— ^Attention  not  only  to  reaching  leaders 
and  potential  leaders,  but  also 
developing  an  understanding  of  the 
responsibility  of  a  responsible 
citizenship  among  the  population  as  a 
whole; 
— ^The  development  and  dissemination 
(overseas  only)  of  books,  newsletters, 
on-line  data  systems,  and  other 
appropriate  software  technology 
(including  desk-top  publishing). 
— ^The  opportunity  for  Baltic  participants 
not  only  to  receive  training  in  their 
home  countries,  but  the  development 
of  a  small  number  of  hands-on  study 
tours  in  the  U.S.  demonstrate  how 
pubUc  administration  programs  are 
managed  at  local,  state  and  national 
levels; 
— The  provision  of  a  limited  number  of 
carefully  crafted  internships  in  the 
U.S.  and  extended  learning  programs 
(from  six  weeks  to  three  months  %vith 
considerable  in-country  cost-sharing): 


— ^The  development  of  consortia, 
associations  and  information 
networks  in  the  United  States  and 
Estonia,  Latvia,  and/or  Lithuania 
which  are  likely  to  endure. 

Other  Logistical  Considerations 

Program  monitoring  and  oversight  will 
be  provided  by  appropriate  Agency 
elements.  Per  Diem  support  from  host 
institutions  during  an  internship 
component  is  strongly  encouraged. 
However,  for  all  programs  which  include 
internships,  a  non-profit  grantee 
institution  which  receives  funds  from 
corporate  or  other  cosponsors  should 
use  these  funds  to  cost-share  the 
following  items;  food,  lodging  and 
pocket  money  for  the  participant. 
Internships  should  also  have  an 
American  studies/values  orientation 
component  at  the  beginning  of  the 
exchange  program  in  the  U.S.  Grantee 
institutions  should  try  to  maximum  cost- 
sharing  in  all  facets  of  their  program 
design,  and  to  stimulate  U.S.  private 
sector  (foundation  and  corporate) 
support. 

In  the  selection  of  all  foreign 
participants.  USIA  and  USIS  posts 
retain  the  right  to  nominate  participants 
and  to  accept  or  deny  participants 
recommended  by  the  program 
institution.  The  grantee  institution 
should  provide  the  names  of  American 
participants  to  the  Office  of  Citizen 
Exchanges  for  information  purposes. 

The  Government  reserves  the  right  to 
reject  any  or  all  applications  received. 
Applications  are  submitted  at  the  risk  of 
the  applicant;  should  circumstances 
prevent  award  of  a  grant,  all  preparation 
and  submission  costs  are  at  the 
applicant's  expense. 

Funding  and  Budget  Requiremoits  for 
All  Submissions 

Since  USIA  assistance  constitutes 
only  a  portion  of  total  project  funding, 
proposals  should  Ust  and  provide 
evidence  of  other  anticipated  sources  of 
support.  Applications  should 
demonstrate  substantial  financial  and 
in-kind  support  using  a  three-column 
format  that  clearly  displays  cost-sharing 
support  of  proposed  projects.  Those 
budgets  including  funds  from  other 
sources  should  provide  firm  evidence  of 
the  funds.  Hie  required  format  follows: 
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Funding  aMistance  is  limited  to 
project  costs  as  defined  in  the  Project 
Proposal  Information  Requirentents 
(OMB  #3116-0175.  provided  in 
application  packet)  with  modest 
contributions  to  defray  total 
administrative  costs  (salaries,  benefits, 
other  direct  and  indirect  costs).  USIA- 
funded  administrative  cp«ts  are  limited 
to  22  (twenty-two)  per  cent  of  the  total 
funds  requested  for  administrative  costs 
inciured  in  the  United  States.  For 
administrative  costs  required  for  strictly 
overseas  activity,  the  grantee  agency 
must  clearly  differentiate  those  costs 
fiom  administrative  costs  incurred  in  the 
United  States  for  U.S.-based  activity. 
Failure  to  make  these  distinctions 
clearly  in  the  budget  presentation  will 
result  in  all  administrative  costs 
restricted  under  the  22-percent  rule.  The 
recipient  institution  may  wish  to  cost- 
share  any  of  these  expenses. 

Organizations  with  less  than  four 
years  experience  in  conducting 
international  exchange  programs  are 
limited  to  $60000  of  USIA  support,  and 
their  budget  submissions  should  not 
exceed  this  amount.  In  most  cases,  grant 
proposals  may  not  exceed  $100,000  in 
the  amount  requested  from  USIA  for  any 
combination  of  countries  and/or 
identified  areas  of  need,  for  a  one-year 
program.  (Awarding  of  any  and  all 
grants  is  contingent  upon  the 
availability  of  funds.)  USIA  anticipates 
funding  activities  for  one  year,  although 
applications  should  be  structured  so  that 
a  one  year  renewal  is  an  option. 

Application  Requiraments 

Application  materials  may  be 
obtained  by  writing  to:  The  Office  of 
Citizen  Exchanges  (E/P),  United  States 
Information  Agency,  Attn:  Baltic  Public 
Administration  Exchange  Program,  room 
216,  301  4th  Street.  SW.,  Washington. 
DC  20647.  Attention:  Program  Officer- 
Katharine  S.  Guroff. 

Inquiries  concerning  technical 
requirements  are  welcome. 

Proposals  must  contain  a  narrative 
which  includes  a  complete  and  detailed 
description  of  the  proposed  program 
activity  as  follows: 

1.  A  brief  statement  (15  pages  or  less) 
of  what  the  project  is  designed  to 
accomplish;  how  it  is  consistent  with  the 
purposes  of4he  USIA  award  program; 
and  how  it  relates  to  USIA's  mission. 

2.  A  concise  description  of  the  project, 
spelling  out  complete  program 
schedules,  thematic  agenda,  and 
proposed  itineraries,  who  the 
participants  will  be,  where  they  will 
come  fiom  and  how  they  will  be 
selected. 

3.  A  statement  of  what  follow-up 
activities  are  proposed;  how  the  project 


will  be  evaluated;  what  groups,  beyond 
the  direct  participants,  will  benefit  from 
the  project  and  how  they  will  benefit. 

4.  A  detailed  three-column  budget. 

5.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion,  Primary  Covered  and  Lower 
Tier  Covered  Transactions,  Forms  lA- 
1279  and  IA-1280. 

6.  Compliance  with  office  of  Citizen 
Exchanges  Additional  Guidelines  for 
Conferences  (if  applicable). 

7.  Compliance  with  Travel  Guidelines 
for  Organizations  Inside  and  Outside 
Washington.  DC  (if  and  as  applicable). 

8.  For  proposals  requesting  $100,000  or 
more.  Certification  for  Contracts,  Grants 
and  Cooperative  Agreements,  Form  M/ 
KG-13. 

9.  For  proposals  requesting  $100,000  or 
more,  EHsclosure  of  Lobbying  Activities 
(OMB  #0348-0048). 

Note:  All  required  forms  will  be  provided 
with  the  application  packet. , 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fiilly 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  Agency's 
appropriate  georgraphic  area  o^ice  and 
the  budget  and  contracts  offices. 
Funding  decisions  are  at  the  discretion 
of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  USIA's  contracting  officer. 

Review  criteria 

USIA  will  consider  proposals  based 
on  the  following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality,  substance, 
rigor,  and  relevance  to  Agbncy  mission. 
They  should  demonstrate  the  matching 
of  U.S.  resources  to  a  clearly  defined 
need. 

2.  Institution  Reputation/Ability/ 
Evaluations:  Institutional  receipients 
should  demonstrate  potential  for 
program  excellence  and/or  track  record 
of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts  (M/KG).  Relevant  evaluation 
results  of  previous  projects  are  part  of 
this  assessment. 

3.  Project  Personnel:  Personnel's 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 
Resumes  or  C.V.8  should  be  summaries 


relevant  to  the  specific  proposal  and  no 
longer  than  two  pages  each. 

4.  Program  Planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  rigor  and  _ 
logistical  capacity. 

5.  Thematic  Expertise:  Proposal 
should  demonstrate  expertise  in  the 
subject  area  which  guarantees  an 
effective  sharing  of  information: 

6.  Cross-Cultural  Sensitivity/Area 
Expertise:  Evidence  of  sensitivity  to 
historical,  linguistic  and  other  cross- 
cultural  factors;  relevant  knowledge  of 
geographic  area. 

7.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposal  should  clearly  demonstrate 
how  the  institution  will  meet  the 
programs  objectives. 

8.  Multiplier  Effect:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  inchide 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  ties. 

9.  Cost-Effectiveness:  The  overhead 
and  administrative  components  should 
be  kept  as  low  as  possible.  All  other 
items  should  be  necessary  and 
appropriate  to  achieve  the  program's 
objectives. 

10.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

11.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
exchange  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

12.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notificatioa 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
|uly  15, 1992.  Awarded  grants  virill  be 
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subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  January  17, 1992. 
Barry  Fulton, 

Deputy  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
[FR  Doc.  92-1755  Filed  1-23-82;  8:45  am] 

BiLLINO  COOC  USO-OI-M 


Group  Proiecto  for  International 
Visitor  Grantee* 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice — Request  for  Proposals. 

Cancellatioii 

The  U.S.  Information  Agency  fmds  it 
necessary  to  cancel  one  of  the  Group 
Projects  for  which  it  issued  a  Request 
for  Proposals,  published  in  the  Federal 
Register  on  September  23, 1991  (56  FR 
47987).  Because  of  a  lack  of  response 
from  the  U.S.  Embassies  on  which  we 
rely  to  nominate  participants  for  group 
projects,  we  will  be  unable  to  conduct 
the  Multi-Regional  Project  entitled  "U.S. 
Energy  Resources  for  the  Present  and 
Future",  scheduled  for  April  27-May  22, 
1992.  The  deadline  for  submission  of 
proposals  was  to  have  been  February 
10, 1992. 

Dated:  January  10, 1992. 
Barry  Fulton, 

Deputy  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
[FR  Doc.  92-1753  Filed  1-23-92;  8:45  am] 
MLUNQ  COOE  t290-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Infomuition  Collection  Under  0MB 
Review 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 


information  collection,  and  the 
Department  form  number(8),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  ^quency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers,  Records  Management  Service 
(723),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW.,  Washington, 
DC  20420  (202)  233-3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
February  24, 1992. 

Dated:  January  15, 1992. 
By  direction  of  the  Secretary: 
Frank  E.  Lalley, 

Associate  Deputy.  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight. 

Extension 

1.  Application  for  United  States  Flag 
for  Burial  Purposes,  VA  Form  90-2008. 

2.  The  form  is  used  to  apply  for  a 
United  States  burial  flag  for  a  deceased 
veteran. 

3.  Individuals  or  households. 
4. 126,500  hours. 

5. 15  minutes. 

6.  On  occasion. 

7.  506,000  respondents. 

[FR  Doc.  92-1733  Filed  1-23-92;  8:45  am] 

nUJMQ  CODE  (320-01-11 


Advisory  Committee  on  Readjustment 
of  Vietnam  and  Other  War  Veterans; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  imder  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 


Committee  on  Readjustment  of  Vietnam 
and  Other  War  Veterans  will  be  held 
February  13  and  14, 1992.  This  is  a 
regularly  scheduled  meeting  for  the 
purposes  of  reviewing  VA  and  other 
relevant  services  for  Vietnam  and  other 
war  veterans,  to  review  Committee 
work  in  progress  and  to  formulate 
Conunittee  recommendations  and 
objectives.  The  meeting  will  be  held  at 
TechWorid  in  room  1105  located  at  801 1 
Street,  NW.,  Washington,  DC.  The 
meetings  on  February  13  and  14  will 
both  begin  at  8:30  a.m.  and  conclude  at    - 
4:30  p.m.  The  agenda  for  February  13 
will  consist  of  presentation,  discussion 
and  update  of  VA  readjustment 
counseling  for  veterans  returning  from 
the  Persian  Gulf,  and,  separately,  will 
address  the  Committee's  work  in 
progress.  Major  topics  for  the  latter  will 
include  coordination  of  compensation 
and  treatment  for  war-related  post- 
traumatic stress  disorder  (PTSD)  and 
system-wide  coordination  of  PTSD 
services.  The  first  day's  agenda  will  also 
cover  a  review  and  finalization  of 
recommendations  from  the  Committee's 
February,  1991,  field  visit  to  VA 
facilities  in  San  Francisco,  California. 

On  February  14  the  Committee  will 
conduct  a  planning  meeting  to  identify 
topics  and  objectives  for  the  coming 
year.  The  second  day's  agenda  will  also 
entail  Committee  review  of  the 
Readjustment  Counseling  Service  and 
vet  center  operations. 

Both  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room.  Due  to  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  or. 
who  have  questions  concerning  the 
meeting  should  contact  Arthur  S.  Blank, 
Jr.,  M.D..  Director.  Readjustment 
Counseling  Service,  Department  of 
Veterans  Affairs  (phone  number  202- 
535-7554). 

Dated:  January  13, 1992. 

By  direction  of  the  Secretary: 
Diane  H.  Landia. 
Committee  Management  Officer 
[FR  Doc  92-1732  Filed  1-23-02;  &-45  am] 
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Sunshine  Act  Meetings 


Tliis  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nueetings  pubkshed 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(eM3). 


COMMODITY  FUTURES  TRADINO. 

COMMISSION 

TIME  AND  date:  10:00  a.m.,  Wednesday, 

January  29, 1992. 

place:  2033  K  St.,  N.W.,  Washington, 

D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSWEREO:  Rule 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb,  • 

Secretary  of  the  Commission.       ' 

(PR  Doc  92-1909  Filed  1-22-^92: 2d4  pm] 

BIUMQ  CODE  «3SVei-l» 

FEDERAL  DEPOSTT  INSURANCE 
CORPORATION  I 

Notice  of  Agency  Meeting       ' 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (S 
U.S.C  552b),  notice  is  hereby  given' that 
at  10:09  a.m.  on  Tuesday,  January  21, 
1992,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of  a 
certain  insured  bank. 

Recommendations  concerning 
administrative  enforcement  proceedings. 


Federal  Register 
Vol.  57,  No.  18 
Friday,  January  24,  1992 


Report  with  respect  to  the  Coiporation's 
supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by  Vice 
Chairman  Andrew  C.  Hove,  Jr.,  Director 
T.  Timothy  Ryan,  Jr.  (Office  of  Thrift 
Supervision),  and  Chairman  William 
Taylor,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(6), 
(c)(8).  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2).  (c)(6).  {c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  N.W..  Washington, 
DC. 

Dated:  January  22, 1992. 
Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman. 

Deputy  Executive  Secretary. 

(FR  Doc.  92-1905  Filed  1-22-92;  1:40  praj 

BOXING  CODE  6714-0-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
January  29, 1992. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  C0N8IDERE0: 

1.  Personnel  actions  (appointments, 
promotions,  assigrunents,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  pjn.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  January  22. 1992.  ^ 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-1864  Filed  1-22-92;  10:38  am) 
WLUNC  CODE  Satft^l-H 
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Corriections 


Faderal  Rojiister 

Vol.  67.  No  in 

Friday,  January  24   1992 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-549-807;  A-570-814] 

Postponement  of  Final  Antidumping 
Duty  Determinations  and 
Rescheduling  of  Public  Hearings: 
Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  From  the  People's  Republic  of 
China  and  Thailand 

Correction 

In  notice  document  92-794,  appearing 
on  page  1253.  in  the  issue  of  Monday, 
January  13, 1992.  make  the  following 
corrections: 

1.  In  the  first  colunui,  in  the  subject 
heading  at  the  begining  of  the  document, 
fn  the  first  line,  "Financial"  should  read 
"Final",  as  set  forth  above.  • 

2.  In  the  same  column,  under 

POSTPONEMENT  OF  FINAL 

ofeTERiMNATiON:,  in  the  12th  line, 
•fflPRC)"  should  read  "(PRC)". 

BIUJNQ  CODE  1Sa»«M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Meetings 

Correction 

In  notice  document  92-1161  beginning 
on  page  1915.  in  the  issue  of  Thursday, 
January  16. 1992.  make  the  following 
c(HTection: 

On  page  1915,  in  the  second  column, 
under  Agenda-Open  Public  Hearing,  in 
the  fifth  line,  "contract"  should  read 
"contact". 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24CFRPart92 

[Docket  No.  R-9M518:  FR-2937-H)2] 
RIN  2501-AB12 

Home  Investment  Partnerships 
Program 

Correction 

In  rule  document  91-29094  beginning 
on  page  65312  in  the  issue  of  Monday, 
December  16, 1991,  make  the  following 
correction: 

$92^17   [Corrected] 

On  page  65351,  in  the  Hrst  and  second 
columns,  S  92.217  was  printed  twice,  it 
should  be  removed  the  second  time  it 
appears. 

Buima  CODE  isos-oi-o 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Pul>lic  and  Indian  Housing 

24  CFR  Part  901 

[Docket  No.  R-92-1520:  FR-2897-1-02) 
RIN  2577-AA89 

Public  Housing  Management 
Assessment  Program 

Correction 

In  rule  dodument  92-1213  beginning  on 
page  2160  in  the  issue  of  Friday,  January 
17, 1992,  make  the  following  corrections: 


{901.100    [Corrected] 

On  page  2195,  in  9  901.100(b).  in  the 
table,  in  the  third  column,  the  first  entry 
now  reading  "[Insert  date  45  days  after 
Federal  Register  Publication]."  should 
read  "03-02-92";  and  in  the  fifth  -olumn. 
the  first  entry  now  reading  "(Insert  date 
90  days  after  Federal  Register 
Publication]."  should  read  "04-16-92". 

MUNtaCOOC  ISOMVO 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management  " 
43  CFR  Public  Land  Order  6916 

(CO-930-4214-10;  000-24224] 

Withdrawal  of  Public  Lands  for  Browns 
Canyon  Primithre  and  Recreation  Area; 
Colorado 

Correction 

In  rule  document  92-29647  beginning 
on  page  64713  in  the  issue  of  Thursday, 
December  12. 1991,  make  the  following 
corrections: 

On  the  same  page,  in  the  third  column, 
in  the  land  description,  in  T.  51  N..  R.  8 
EL: 

1.  In  Sec.  11.  insert:  "NWy4SEy«." 
before  "and  EV4SWy4SEV4:". 

2.  In  Sec.  26,  in  the  last  line, 
"SEV4SEV4;"  should  read  "SWViSE'/4;". 

MtLMa  CODE  1SO»«1-0 


BRXMa  COK  tSOMI-0 


VOL    ^^^^H 

57     ^^^^^1 

ISS    ^^^^H 

1  6     ^^^^^1 

JA     H^^^H 
24      I^^^^H 

1992  ^^^^^1 

^1 

UMI   ^^^^1 

Friday 

January  24,  1992 
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Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 

Section  8  Assistance  Under  the  Loan 
Iffanagement  Set-Aside  (LMSA)  Program; 
Notice  of  Fund  AvaiiabNity 
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DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVEI.OPMENT 

Offic*  of  the  AMistant  Secretary  for 
HouakifhFederal  Housing 
Commisalonor 

(Docket  Na  N-91-3343;  FR-3137-tM»1] 

Section  8  Assistance  Under  ttie  Loan 
Management  Set-Aside  (LMSA) 
Program;  Fund  Avallat>lllty 

agency:  O^ice  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice  of  fund  availability  for 
Fiscal  Year  1992. 

SMMMARV:  This  Notice  of  Fund 
Availability  (NOFA)  announces  the 
availability  of  up  to  $257  million  in 
section  8  funds  for  Loan  Management 
Set-Aside  (LMSA)  assistance.  In  the 
body  of  this  document  is  information 
concerning  the  following:       | 

(a)  The  purpose  of  the  NOFA  and 
information  regarding  eligibility, 
available  LMSA  assistance,  and 
selection  criteria; 

(b)  Application  processing,  including 
how  to  apply  and  how  selections  will  be 
made;  and 

(c)  A  checklist  of  steps  and  exhibits 
involved  in  the  application  process. 

DATES:  Application  is  due  on  or  before 
February  24. 1992. 

For  consideration  under  the  General 
LMSA  Funding  procedures  set  forth  in 
this  Notice,  a  completed  LMSA 
application  must  be  submitted  within  30 
days  from  the  date  of  publication  of  this 
Notice.  If  submitted  on  the  application 
deadline  date,  the  completed  application 
package  must  be  received  by  the  ofHcial 
close  of  business  in  the  HUD  Field 
Office  receiving  the  application  (Contact 
the  respective  HUD  Field  Office  for  the 
official  close  of  business  hour  at  that 
office.)  To  be  acceptable,  applications 
must  conform  to  requirements  set  forth 
in  this  Notice  and  the  Loan  Management 
Set  Aside  program  application 
requirements  found  in  24  CFR  part  886. 

An  application  received  after  the 
aforementioned  due  date  will  only  be 
considered  if  it  complies  with 
"emergency"  procedures  described  in 
this  Notice  and  only  to  the  extent  that 
sufficient  LMSA  resources  are  available 
at  the  time  of  the  application. 
FON  RNrmcR  infohmation  contact: 
William  Schick.  Chief,  Program  Support 
&anch.  Office -of  Multifamily  Housing 
Management.  Department  of  Housing 
and  Urban  Development  room  6164, 451 
Seventh  Street.  SW.,  Washington.  DC 
20410.  Telephone  (202)  706-2654.  TDD 


UMI 


number  (202)  708-4594.  (These  are  not 
toll-free  numbers.) 
SUPPLEMENTARY  MPOMNATION: 

Information  Collection  Raquiiements 

The  Office  of  Management  and  Budget 
has  approved  the  Loan  Management 
Set-Aside  Program  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520)  and  has  assigned  it 
OMB  control  number  2502-0407. 

/.  Purpose  and  Substantive  Description 

(a)  Authority 

The  Loan  Management  Set-Aside 
("LMSA")  program  provides  special 
allocations  of  Housing  Assistance 
Payments  ("HAF")  under  Section  8  of 
the  United  States  Housing  Act  of  1937. 
42  U.S.C.  1437f.  Title  24  of  the  Code  of 
Federal  Regulations,  part  886,  subpart  A 
sets  forth  rules  for  administration  of  the 
LMSA  program.  Matters  addressed  in 
the  LMSA  regulation  include:  (1) 
Application  contents  (§  886.105),  (2) 
requirements  for  HUD  approval  of 
applications  {§  886.107),  (3)  owner 
responsibilities  under  the  program 
(§  888.119).  and  (4)  rules  governing 
Federal  preferences  in  the  selection  of 
tenants  (S  886.132).  The  primary  purpose 
of  the  LMSA  program  is  to  reduce 
claims  on  the  Department's  insurance 
fund  by  aiding  those  FHA-insured  or 
Secretary-held  projects  with  presently 
or  potentially  serious  financial 
difficulties.  First  priority  is  given  to 
projects  with  presently  serious  financial 
problems  which  are  likely  to  result  in  a 
claim  on  the  insurance  fund  in  the  near 
future.  To  the  extent  that  resources 
remain  available,  assistance  also  may 
be  provided  to  projects  with  potentially 
serious  financial  problems  which,  on  the 
basis  of  financial  and/or  management 
analysis,  appear  to  have  a  high 
probability  of  producing  a  claim  on  the 
insurance  fund  within  approximately  the 
next  five  years. 

(b)  Allocation  Amounts  ' 

This  Notice  of  Funding  Availability 
(NOFA)  aimounces  availability  of  up  to 
$257  million  from  Fiscal  Year  1992 
Section  8  LMSA  program  funds  for 
purposes  of  avoiding  claims  on  the 
Department's  insurance  fund.  Pursuant 
to  this  Notice,  HUD  is  accepting 
applications  for  assistance  under  the 
LMSA  program  from  owners  of  FHA- 
insured  or  Secretary-held  multifamily 
projects  with  presently  or  potentially 
serious  financial  difficulties.  All  LMSA 
assistance  awarded  from  these  Fiscal 
Year  1992  program  funds  will  have  a 
term  of  five  years,  with  no  contractual 
provision  for  renewal  of  the  contract  at 
the  end  of  the  five-year  term.  This 


NOFA  does  not  govern  non-competitive 
assistance  awards  under  the  section  8 
LMSA  program  pursuant  to  specific 
regulatory  authority  (e.g..  LMSA 
assistance  as  a  prepayment  plan  of 
action  incentive  umler  S  248.231  (e)  or 
such  assistance  under  S  219.325(b)(4)  to 
alleviate  the  effect  of  rent  increases 
resulting  from  debt  service  on  capital 
improvement  loans).  - 

(c)  Eligibility 

Projects  eligible  for  LMSA  assistance 
include:  (1)  Any  existing  subsidized  or 
unsubsidized  multifamily  residential 
project  subject  to  a  mortgage  insured 
under  any  section  of  the  National 
Housing  Act:  (2)  any  such  project 
subject  to  a  mortgage  that  has  been 
assigned  to  the  Secretary;  (3)  any  such 
mortgage  acquired  by  the  Secretary  and 
thereafter  sold  under  a  Secretary-held 
purchase  money  mortgage;  and  (4)  a 
project  for  the  elderly  financed  under 
section  202  of  the  Housing  Act  of  1959 
(except  projects  receiving  assistance 
under  24  CFR  part  885).  References  to 
HUD-Held  or  Secretary-Held  projects 
throughout  this  Notice  include  any 
project  which  meets  one  of  the 
descriptions  in  (2)-(4)  above. 

(d)  Selection  Criteria/Ranking  Factors 

(1)  Application  review.  Each 
application  for  assistance  under  the 
LMSA  program  will  be  reviewed  by  the 
HUD  Field  Office  having  jurisdiction 
over  die  project  In  question.  Within  10 
days  of  receipt  of  each,  application,  the 
HUD  Field  Office  must  notify  the  chief 
executive  of  the  unit  of  general  local 
government  in  which  the  proposed 
assistance  is  to  be  provided  of  the 
opportunity  for  comment  on  the 
application  (see  24  CFR  886.106  and  24 
CFR  part  791).  After  providing  the 
opportimity  for  local  government  review 
and  comment  the  HUD  Field  Office  will 
decide  whether  the  application  meets 
regulatory  approval  requirements 
described  in  5  886.107.  The  Field  Office's 
approval  of  the  application  will  be 
based  on  the  following  determinations: 

(i)  HUD's  Fair  Housing  requirements 
(24  CFR  886.107(a)  and  886.114)  are  met 

(ii)  The  HUD-approved  unit  rents  are 
approvable  within  the  limitations 
described  in  9  886.110.  which  are  based 
on  HUD's  Fair  Market  Rents; 

(iii)  The  residential  units  meet  the 
housing  quality  standards  set  forth  in 
S  886.113.  except  for  such  variations  as 
HUD  may  approve; 

(iv)  A  significant  number  of  residents, 
or  potential  residents  in  the  case  of 
projects  having  a  vacancy  rate  over  10 
percent  are  eligible  for  and  in  need  of 
section  8  assistance: 


(v)  The  proposed  section  8  assistance 
would  not  a^ect  other  HUD-related 
multifamily  housing  within  the  same  , 
neighborhood  in  a  substantially  adverse 
manner.  Examples  of  such  adverse 
effects  are  substantial  move-outs  from 
nearby  HUD-related  multifamily 
housing,  or  substantial  diversion  of 
prospective  applicants  from  such 
projects  to  the  subject  project; 

(vi)  The  project  has  serious  current 
financial  problems,  which  are  likely  to 
result  in  a  claim  on  the  insurance  fund 
in  the  near  future,  or  the  project  has 
potentially  serious  finandal  problems 
which,  on  the  basis  of  financial  and/or 
management  analysis,  appear  to  have  a 
high  probability  of  producing  a  claim  on 
the  insurance  tund  within  approximately 
the  next  five  years; 

(vii)  The  proposed  section  8 
assistance  for  the  project  would  solve 
an  identifiable  problem  and  provide  a 
reasonable  assurance  of  long-term 
project  viability.  A  determination  of 
long-term  viability  must  be  based  on  the 
following  findings: 

(A)  The  project  is  not  subject  to  any 
serious  problems  that  are  non-economic 
in  nature.  Examples  of  such  problems 
are  poor  location,  structural  deficiencies 
or  disinterested  ownership; 

(B)  The  owner  is  in  substantial 
compliance  with  the  Regulatory 
Agreement.  Owners  have  not  or  are  not 
divefting  project  funds  for  personal  use. 
No  dividends  have  been  paid  during  any 
period  of  financial  difficulty; 

(C)  The  current  management  agent 
has  been  approved  by  HUD,  and  the 
management  agency  is  in  substantial 
compliance  with  the  HUD-approved 
management  agreement  Financial 
records  are  adequately  kept.  Occupancy 
requirements  are  being  met.  Marketing 
and  maintenance  programs  are  being 
carried  out  in  an  adequate  manner, 
based  upon  available  financial 
resources; 

(D)  The  project's  problems  are 
primarily  4he  result  of  factors  beyond 
the  control  of  the  present  ownership  and 
management; 

(E)  The  major  problems  are  traceable 
to  an  inadequate  cash  flow; 

(F)  The  proposed  section  8  assistance 
woidd  solve  the  cash  flow  problem  by: 
(1)  Making  it  possible  to  grant  needed 
rent  increases;  and  (2)  reducing 
turnover,  vacancies  and  collection 
losses; 

(G)  The  owner's  plan  for  remedying 
any  deferred  maintenance,  financial 
problems,  or  other  problems  is  realistic 
and  achievable;  there  is  positive 
evidence  that  the  owner  will  carry  out 
the  plan.  Examples  of  such  evidence  are 
the  owner's  past  performance  in 
correcting  problems  and.  in  the  case  of 


profit-motivated  owners,  any  cash 
contributions  made  to  correct  project 
problems. 

(viii)  For  projects  with  a  history  of 
financial  default  financial  difficulties  or 
deferred  maintenance,  any  plan  for 
remedying  defaulted  or  deferred 
obligations  submitted  pursuant  to 
S  886.105(d)  must  be  adequate  in  HUD's 
determination. 

In  its  review  of  an  application,  the 
HUD  Field  Office  will  consider  recent 
physical  inspections,  management 
reviews,  and  tenant  complaints  and 
comments.  If  there  is  no  detailed  HUD 
physical  inspection  report  dated  within 
one  year  of  the  date  an  application  for 
LMSA  assistance  is  received  in  the 
reviewing  office  and  containing  a 
description  and  estimated  cost  of 
required  repairs,  or  there  is  no 
comprehensive  management  review 
report  within  the  same  period,  the  HUD 
Field  Office  may  schedule  a 
comprehensive  inspection  and/or 
management  review  in  conjunction  with 
its  review  of  the  application  for  LMSA 
assistance.  Execution  of  a  subsidy 
contract  in  such  case,  will  be  contingent 
upon  satisfactory  modification  of  the 
owner's  plan  to  include  solutions  for  all 
additional  problems  discovered  in  the 
scheduled  review(s). 

After  HUD  Field  Offices  have 
determined  which  applications  meet 
LMSA  program  requirements,  the 
projects  which  are  both  eligible  for.  and 
in  need  of,  additional  LMSA  assistance 
shall  be  reported  to  HUD  Headquarters 
for  further  consideration  imder  the 
competitive  selection  procedures 
outlined  in  this  Notice.  Projects  awarded 
subsidy  bom  Fiscal  Year  1992  LMSA 
program  funds  shall  be  selected  in 
accordance  with  "general"  or 
"emergency"  procedures  as  described 
below.  If  an  application  can  be 
approved  only  on  certain  conditions,  the 
HUD  Field  Office  shall  notify  the  owner 
of  the  conditions  and  specify  a  time  limit 
by  which  those  conditions  must  be  met 
A  project  with  a  conditional  approval 
may  be  reported  to  Headquarters  by  the 
Hin}  Field  Office  for  further  processing 
under  procedures  set  forth  below; 
however,  execution  of  an  LMSA 
contract  for  any  units  which  may  be 
allocated  to  the  project  in  the 
Headquarters  process,  will  be 
contingent  upon  the  owner's  compliance 
with  the  approval  conditions.  Where  the 
HUD  Field  Office  concludes  that  an 
application  will  not  meet  LMSA  program 
requirements,  processing  of  the 
application  is  completed  upon  the  Field 
Office's  notification  to  the  applicant  of 
the  reasons  for  disapprovaL 

(2)  General  LMSA  funding  round— {i.] 
Annual  needs  survey.  Fiscal  Year  1992 


general  funding  awards  will  be  selected 
from  projects  approved  by  HUD  Field 
Offices  and  reported  to  HUD 
Headquarters  in  response  to  the  Fiscal 
Year  1992  annual  needs  survey.  The 
Field  Offices'  needs  survey  responses 
should  be  forwarded  to  HUD 
Headquarters  after  the  due  date 
announced  in  this  Notice  for  program 
applications.  HUD  Field  Office  staff 
shall  determine  and  report  to 
Headquarters  the  minimum  number  of 
LMSA  tmits  needed  to  cure  each 
project's  vacancy  and  cash  flow 
problems,  subject  to  limitations  as 
described  below. 

(ii.)  LJmJtaUons  on  units.  (A)  An 
allocation  may  not  exceed  the  difference 
between  total  imits  in  the  project  and 
the  number  of  units  already  assisted 
under  project-based  tenant  subsidy 
contracts  (project-based  section  8 
subprograms,  Rent  Supplement  and 
Rental  Assistance  Payments). 

(B)  For  both  subsidized  and 
unsubsidized  projects,  if  the  Field 
Office's  recommendation  exceeds  the 
sum  of  vacant  units  plus  the  number  of 
tenants  paying  more  than  40  percent  of 
income  for  rent  the  respective  HUD 
Regional  Office  must  review  and 
approve  the  number  of  LMSA  units 
recommended. 

(C)  Total  project-based  section  8 
assistance  for  projects  with 
unsubsidized  mortgages  is  limited  to  40 
percent  of  total  units  in  the  project. 
When  the  respective  HUD  Field  Office 
determines  that  a  project  with  an 
unsubsidized  mortgage  needs  section  8 
assistance  above  the  40  percent  level  or 
when  the  project  was  developed  as  a 
retirement  service  center,  a 
recommendation  by  the  Field  Office  will 
be  subject  to  further  review  similar  to 
applications  submitted  under  the 
emergency  procedures  described  in 
paragraph  (3)  below.  In  all  such  cases, 
the  Field  Office's  justification  for  LMSA 
units  must  document  that  project 
management  has  an  aggressive  and 
workable  plan  in  place  for  leasing  the 
market  rate  units  in  the  project  A 
project  is  considered  unsubsidized  for 
the  purpose  of  LMSA  funding  selections 
if  the  HUD  mortgage  is  unsubsidized. 
The  definition  of  subsidized  project  for 
purposes  of  section  203  of  the  Housing 
and  Communify  Development 
Amendments  of  1978,  which  includes 
projects  with  over  50  percent  of  total 
units  assisted  under  certain  section  8 
subprc^ams,  pertains  to  management 
and  disposition  of  projects  which  have 
been  acquired  by  HUD  and  is  not 
applicable  to  projects  eligible  for  LMSA 
assistance. 
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(iii)  Determination  of  priority 
category.  HUD  Field  Offices  will  include 
in  their  needs  survey  reports,  data 
needed  by  HUD  Headquarters  to 
classify  approved  projects  into  six 
priority  categories  and  to  establish  a 
funding  score  for  each  project 

Fiscal  Year  1992  LMSA  funds  will  be 
allocated  in  the  following  order  of 
priority: 

(A)  Insured  projects  with  presently 
serious  fuianciai  problems  likely  to 
result  in  a  mortgage  insurance  claim  in 
the  near  future: 

(B)  Insured  projects  with  potentially 
serious  financial  problems  which  appear 
to  have  a  high  probability  of  producing  a 
mortgage  insurance  claim  within 
approximately  the  next  five  years; 

(C)  HUD-held  and  section  202  projects 
with  presently  serious  fmancial 
problems;  and 

(D)  HUD-held  and  section  202  projects 
with  potentially  serious  Rnancial 
problems.  The  Department  of  Housing 
and  Urban  Development  never  intended 
to  provide  relief  in  the  form  of  Loan 
Management  Set  Aside  assistance  for 
Retirement  Service  Centers  (RESC)  or 
formerly  coinsured  projects.  However, 
recognizing  that  if  LMSA  assistance 
could  be  made  available  for  those  types 
of  projects  some  additional  claims  on 
the  FHA  Fund  might  be  avoided,  the 
following  additional  priority  categories 
of  eligible  projects  are-being  added  for 
FY  1992. 

(E)  Insured  Retirement  Service 
Centers  and  insured  formerly  coinsured 
projects  (i.e.,  projects  whose  mortgages 
have  been  converted  from  coinsurance 
to  full  insurance],  with  presently  serious 
financial  problems  likely  to  result  in  a 
mortgage  insurance  claim  in  the  near 
future. 

(F)  HUD-held  Retirement  Service 
Centers  and  HUD-held  formerly 
coinsured  projects  with  presently 
serious  Rnancial  problems. 

(iv)  Determining  "presently  serious" 
projects:  For  purposes  of  determining 
which  projects  will  be  classified  in 
Category  A,  Category  C  and  Category  E, 
HUD  will  consider  a  project  to  have 
"presently  serious  financial  problems"  if 
either  of  the  following  two  financial 
ratios  is  less  than  or  equal  to  zero: 

Income/Expense  Ratio,  defined  as  follows: 
(Net  Income  or  Loss  Before  Depreciation 
LESS  Annual  Debt  Service  and  Reserve 
Payments)  Times  100 
Divided  by: 
Total  Annual  Cost  of  Operating  the  Project 
or. 
Ratio  ofSuiplua  Cash  (or  Deficiency)  to 
Monthly  Mortgage  Payment,  defined  as 
follows: 
ToUl  Cash  LESS  Total  Current  Obligations 
Divided  by: 


U  Ml 


Total  Monthly  Mortgage  Payment 

A  negative  income/expense  ratio  occurs 
when  there  was  a  net  loss  during  the 
period  or  when  net  income  before 
depreciation  was  less  than  annual  debt 
service  plus  reserve  payments.  The 
project  did  not  generate  sufficient  cash 
flow  from  operations  in  the  previous 
year  to  cover  its  cash  requirements, 
suggesting  cash  flow  difficulties  which 
were  possibly  severe  and,  if  left 
unresolved,  are  likely  to  result  in 
financial  problems  in  the  current  year. 
Comparison  to  the  total  cost  of 
operating  the  project  provides  an 
indication  of  the  seriousness  of  any 
negative  cash  throw-off.  since  the  size  of 
the  problem  generally  varies  directly 
with  the  absolute  value  of  the  ratio. 

The  second  ratio  approximates  the 
project's  Mortgage  Payment  Coverage 
Ratio  and  is  negative  when  there  is  a 
cash  deficiency,  i.e.,  the  surplus  cash 
calculation  is  less  than  zero.  A  cash 
deficiency  means  that  cash  available  to 
the  project  at  the  end  of  the  period, 
including  any  subsidy  vouchers  due  for 
the  period,  is  less  than  the  amount 
needed  to  cover  current  obligations.  A 
cash  deficiency  points  to  a  severe  - 
liquidity  problem  since  the  project 
cannot  even  meet  its  past  obligations 
without  some  form  of  relief.  Calculation 
of  the  ratio  of  surplus  cash  (deficiency) 
to  the  total  mortgage  payment  provides 
an  indication  of  the  project's  ability  to 
made  the  next  mortgage  payment  after 
past  obligations  are  met.  without 
depending  upon  the  next  month's  rent' 
collections. 

The  two  ratios  defmed  above  will  be 
calculated  using  financial  data 
contained  in  the  project's  annual 
audited  financial  statement  for  calendar 
year  1990.  except  for  projects  with  fiscal 
year  end  dates  later  than  December  31. 
1990  where  the  most  recent  annual 
audited  financial  statement  for  a  Hscal 
year  period  ending  in  1990  or  later  will 
be  used. 

A  result  of  zero  or  less  on  either  of  the 
two  ratios  suggests  that  the  project  has 
a  present  financial  problem.  These 
ratios  were  selected  because  they 
provide  a  straightforward  means  of 
identifying  projects  with  cash  flow 
difficulties.  Projects  with  both  ratios  in 
the  positive  range  may  be  added  to 
Category  A  for  insured  projects  or 
Category  C  for  HUD-held  projects  based 
on  written  justifications  by  HUD  Field 
Offices  documenting  appropriate 
circumstances.  For  exan^ile,  a 
substantial  increase  in  vacancies  in 
recent  months  may  warrant  elevating 
the  project's  priority  category.  The 
justifications  will  be  reviewed  by 
Headquarters  staff  in  the  Office  of 


Multifamily  Housing  Management  who 
will  resolve  any  issues  with  the 
respective  HUD  Regional  and  Field 
Offices  and  approve,  or  disapprove,  the 
change  in  priority. 

(v)  Determination  of  ranking  within 
priority  category.  The  number  of 
projects  which  can  be  funded  from 
Fiscal  Year  1992  resources  will  depend 
upon  the  units  and  budget  authority 
designated  in  Field  Office  Approvals.  If 
LMSA  program  funds  are  available  to 
fund  some,  but  not  all  of  the  projects  in 
a  given  priority  category  (after  funding 
all  projects  in  higher  priority  categories), 
any  project  selections  from  the  given 
category  will  follow  from  a  ranking  of 
projects  within  that  category  using  a 
funding  score.  A  maximum  score  of  115 
points  (110  points  for  HUD-held 
projects)  may  be  accumulated  on  the 
basis  of  the  following  project 
characteristics  and  maximum  point 
potentials: 

(A)  Occupancy — 25  points. 
Calculation:  No.  of  occupied  units 
Divided  by  Total  units  in  the  project. 
Lower  values  jrield  higher  points. 

(B)  Owner  advances  or  contributions 
since  October  1, 1988—25  points. 
Calculation:  Total  of  owner  advances  or 
contributions  during  the  period  Divided 
by  Total  Units  in  the  project.  Larger 
values  yield  higher  points. 

(C)  Tenants  paying  in  excess  of  40 
percent  of  their  income  for  rent — 15 
points.  Calculation:  No.  of  units 
occupied  by  tenants  paying  over  40 
percent  of  Uieir  income  for  rent  Divided 
by  Total  units  in  the  project  Larger 
values  yield  higher  points. 

(D)  Income/Expense  Ratio— 15  points. 
Calculation:  As  defmed  above.  Smaller 
values  yield  higher  points. 

(E)  Ratio  of  Surplus  Cash  (Deficiency) 
to  Total  Monthly  Mortgage  Payment— 15 
points.  Calculation:  As  defined  above. 
Smaller  values  yield  higher  points. 

(F)  For  HUD-insured  projects  only. 
Mortgage  balance  per  dollar  of 
additional  subsidy — 5  points. 
Calculation:  Mortgage  principal  balance 
Divided  By  Proposed  LMSA  annual 
conbract  authority.  Larger  values  yield 
higher  points. 

(G)  Resident  Initiatives— IS  points. 
Evidence  in  the  form  of  a  contract  or 
other  written  commitment  to  transfer 
title  to  the  pn^terty  to  a  resident 
organization,  cooperative  association, 
non-project  entity,  public  body  including 
an  instrumentality  thereof,  public 
housing  agency  or  Indian  Housing 
Authority,  for  the  purpose  of  resident 
ownership  of  the  project 

(vi)  Funding  for  selected  projects.  For 
all  projects  selected  for  funding  in  Fiscal 
Year  1992.  the  number  of  additional 
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section  8  units  allocated  will  be  the 
number  of  LMSA  units  recommended  by 
the  HUD  Field  Office  in  accordance 
with  limitations  previously  set  forth  in 
paragraph  (2)(ii),  provided  that  HUD 
Headquarters  confirms  the  Field  Office's 
determination  that  the  projects  have  met 
all  program  requirements. 

If  approved,  notification  of  a  general 
funding  award  will  be  made  through  the 
HUD  Field  Office.  If  an  application  can 
be  approved  only  on  certain  conditions, 
HUD  will  notify  the  owner  of  the 
conditions  and  specify  a  time  limit  by 
which  those  conditions  must  be  met. 
Disapproved  applicants  will  also  be 
notified  with  a  statement  of  the  grouncTs 
for  disapproval. 

(3)  Emergency  LMSA  Funding.  Up  to 
five  percent  of  Uie  LMSA  funds 
announced  in  this  Notice  may  be  made 
available  to  fund  projects  recommended 
to  HUD  Headquarters  by  the  respective 
HUD  Field  Office  subsequent  to  the 
Annual  Needs  Survey  reporting  deadline 
for  the  general  funding  round.  After  this 
deadline,  only  emergency  requests  will 
be  accepted.  In  all  cases  governed  by 
these  emergency  procedures, 
consideration  will  be  given  to  the  extent 
that  sufficient  resources  are  available. 

To  qualify  for  emergency  LMSA 
assistance,  the  project  must  be  Insured 
with  presently  serious  financial 
problems  (as  describe  in  paragraph 
(2](iii)  above],  and  must  meet  one  of  the 
conditions  listed  below: 

(i)  The  applications  (or  corrections  to 
the  applications)  were  received  too  late 
by  the  Field  Office  to  be  included  in  the 
^jmual  Needs  Survey. 

(ii)  Projects  which  were  recommended 
by  the  Field  Office  during  this  general 
funding  round,  but  were  not  approved  in 
Headquarters  or  did  not  score  a 
sufficient  number  of  points  in  the 
ranking  process. 

All  application  and  Field  Office 
review  procedures  pertaining  to  the 
LMSA  program  will  be  followed  for 
emergency  recommendations.  In 
addition,  an  emergency  recommendation 
must  have  written  concurrence  fit)m  the 
Director  of  Housing  in  the  appropriate 
HUD  Regional  Office.  HUD  Field  Offices 
are  required  to  demonstrate  that 
provision  of  the  proposed  LMSA  units  is 
likely  to  avert  a  mortgage  default  or 
assignment  in  the  near  future,  and  the 
request  to  HUD  Headquarters  will 
explain  why  funds  are  needed  on  an 
emergency  basis.  Headquarters  will  not 
consider  any  emergency  funding  request 
which  does  not  have  written  Regional 
Office  concurrence. 

HUD  Headquarters  will  review  Field 
Office  justifications  and  will  determine 
whether  provision  of  LMSA  units  is  an 
appropriate  response  to  the 


circumstances  documented  by  HUD 
Field  staff.  If  an  emergency  request  is 
approved,  notification  of  the  subsidy 
award  will  be  made  through  the  HUD 
Field  Office. 

//.  Application  Process 

(a)  Completed  applications  must  be 
submitted  to  the  HUD  Field  Office 
having  jurisdiction  over  the  multifamily 
property  for  which  assistance  is 
requested.  Application  kits  containing 
copies  of  required  HUD  forms  and 
Notices  are  available  from  HUD  Field 
Offices. 

(b)  For  consideration  under  the 
General  LMSA  Funding  procedures  set 
forth  previously  in  this  Notice,  a 
completed  LMSA  application  must  be 
submitted  within  30  days  from  the  date 
of  publication  of  this  Notice.  If 
submitted  on  the  application  deadline 
date,  the  completed  application  package 
must  be  received  by  the  official  close  of 
business  in  the  HUD  Field  Office 
receiving  the  application.  (Contact  the 
respective  HUD  Field  Office  for  the 
official  close  of  business  hour  at  that 
office.) 

Applications  received  after  the  due 
date  specified  in  this  NOFA  will  be 
considered  for  LMSA  assistance  only  if 
the  Secretary  determines  that  such 
assistance  is  needed  immediately  in 
response  to  emergency  circumstances 
and  only  to  the  extent  that  sufficient 
Fiscal  Year  1992  LMSA  budget  authority 
remains  to  satisfy  the  subsidy 
requirement. 

(c)  A  complete  application  must  be 
submitted  in  an  envelope,  package,  or 
binding  which  includes  all  parts  of  the 
application  in  their  entirety  as  they  are 
described  in  the  next  section  of  this 
NOFA. 

(d)  An  owner  who  applied  for  LMSA 
assistance  in  a  prior  year  and  did  not 
receive  the  desired  number  of  units  may 
re-apply  in  order  to  receive 
reconsideration  of  the  request  in  Fiscal 
Year  1992.  The  Fiscal  Year  1992  LMSA 
application  must  contain  current 
information  and  conform  to  all 
requirements  outlined  in  this  Notice. 

///.  Checklist  of  Application  Submission 
Requirement 

(a)  LMSA  applications  must  meet  the 
requirements  for  eligible  projects  set 
forth  in  S  886.105  of  the  LMSA 
regulations,  and  must  include: 

(1)  Information  on  gross  income. 
family  size  and'amount  of  rent  paid  to 
the  project  by  families  currently  in 
residence; 

(2)  Information  on  vacancies  and 
turnover 

(3)  Estimate  of  effect  of  the 
availability  of  the  requested  section  8 


LMSA  assistance  on  marketability  of 
units  in  the  project; 

(4)  For  projects  having  a  history  of 
financial  default,  financial  difficulties  or 
deferred  maintenance,  a  plan  and  a 
schedule  for  remedying  such  defaulted 
or  deferred  obligations. 

To  be  credible,  the  owner's  plan  and 
schedule  for  remedying  defaulted  or 
deferred  obligations,  including  deferred 
maintenance,  must  clearly  state  each 
problem  being  addressed  and  for  each 
stated  problem,  the  plan  must 
enumerate  proposed  actions  for  curing 
the  problem.  Proposed  actions  must  be 
presented  in  tradiable  form,  with  the 
specific  dates  that  each  action  would 
begin  and  end  if  the  requested  LMSA 
subsidy  were  awarded.  Further,  the  plan 
must  include  a  statement  of  the  sources 
and  uses  of  all  financial  resources 
needed  to  complete  the  plan,  including 
any  cash  contributions  from  the  owner. 

Since  HUD's  approval  must  be  based 
in  part  on  evidence  that  the  plan  will  be 
carried  out,  the  owner  must  incorporate 
in  the  proposed  improvement  plan  a 
certification  that  the  plan  will  be 
executed  as  presented  and  that  sources 
of  funds  identified  in  the  plan,  other 
than  the  LMSA  assistance  applied  for, 
will  be  available  by  the  scheduled  dates 
(any  conditions  must  be  stated,  e.g. 
"subject  to  HUD  approval  of  Flexible 
Subsidy").  The  certification  must 
include  a  statement  that  the  owner  has 
made  every  effort  to  secure  funding  from 
all  possible  funding  sources  and  must  be 
accompanied  by  supporting 
documentation  of  those  efforts.  Finally, 
the  owner's  certification  must  include  a 
statement  of  the  owner's  agreement  to 
modify  the  plan,  prior  to  execution  of  an 
LMSA  contract,  for  the  purpose  of 
including  any  changes  which  the  HUD 
Field  Office  determines  are  necessary  to 
address  problems  not  identified  or 
inadequately  addressed  in  the  plan,  as 
indicated  by  recent  HUD  physical 
inspections,  management  reviews  or 
records  of  tenant  complaints  and 
comments,  or  by  HUD  physical 
inspections  and/or  management  reviews 
which  may  be  scheduled  in  conjunction 
with  review  of  the  LMSA  application. 
Changes  required  by  HUD  may  also 
include  requirements  for  carrying  out 
Resident  Initiatives  activities  where  it  is 
determined  that  it  could  be  beneficial  to 
the  management  of  the  project. 

(5)  Total  number  of  units  by  unit  size 
(by  bedroom  count]  for  which  section  8 
assistance  is  requested:  and 

(6)  Affirmative  Fair  Housing 
Marketing  Plan  on  Form  HUD-935.2. 

(n  addition  to  the  application 
submission  requirements  cited  in  the 
LMSA  regulation,  the  following  items 
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must  be  included  in  the  LMSA 
application  package: 

(7)  All  documentation  required  by 
HUD  Notice  90-17.  Combining  Low- 
Income  Housing  Tax  Credits  (LIHTC) 
with  HUD  Programs,  and  by  the  Notice 
of  administrative  guidelines  to  be 
applied  to  assistance  programs  of  the 
Office  of  Housing  published  on  April  9, 
1991  (56  FR 14436). 

(8)  Form  HUD-2880.  Applicant/ 
Recipient  Disclosure/Update  Report,  as 
required  under  subpart  C  of  24  CFR  part 
12,  Accountability  in  the  Provision  of 
HUD  Assistance. 

(9]  Disclosures  and  verification 
requirements  for  Social  Security  and 
Employer  Identification  Numbers,  as 
provided  by  24  CFR  part  750. 

(10)  Certification  and  disclosure 
according  to  HUD  Notice  H-90-27 
entitled  "OMB's  Guidance  on  New 
Government-wide  Restrictions  on 
Lobbying"  issued  April  13, 1990. 

(11)  Form  HUD-2530,  Previous 
Participation  Certificate(s)  for  all 
principals  requiring  clearance  under 
those  procedures. 

(12)  A  written  certification  stating  that 
the  owner  will  comply  with  the 
provisions  of  the  Fair  Housing  Act,  title 
VI  of  the  Civil  Rights  Act  of  1964, 
Executive  Orders  11063  and  11246, 
section  504  of  the  Rehabilitation  Act  of 
1973,  the  Age  Discriminaflon  Act  of 
1975,  section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  well  as 
with  all  regulations  issued  pursuant  to 
these  authorities. 

(13)  CertiRcation  that  the  applicant 
will  comply  with  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  (URA),  implementing 
regulations  at  49  CFR  24.  and  HUD 
Handbook  1378,  Tenant  Assistance 
Relocation  and  Real  Property 
Acquisition. 

/v.  Corrections  to  Deficient   \ 
Applications 

(a)  After  the  submission  date  for 
applications,  no  changes  to  application 
documents  will  be  accepted,  except  for 
correction  of  technical  deficiencies 
which  do  not  alter  the  substance  of  the 
application  materials.  Examples  include 
a  missing  certification,  or  missing 
signatiire.  (Reasonable  changes  to  the 
owner's  corrective  plan  resulting  from 
negotiations  with  the  HUD  Field  Office 
during  the  application  review  period,  are 
not  governed  by  this  section.) 

(b)  HUD  will  notify  an  applicant  in 
writing,  shortly  after  the  application 
response  deadline,  of  any  technical 
deficiencies  in  the  application.  The 


applicant  must  submit  corrections 
within  14  calendar  days  from  the  date  of 
HUD's  letter  notifying  the  applicant  of 
any  such  deficiency. 

(c)  The  applicant  must  submit 
corrections  to  the  same  HUD  Field 
Office  at  which  the  original  application 
was  filed,  by  the  official  close  of 
business  on  the  14th  calendar  day 
following  the  date  of  the  HUD  letter 
notifying  the  applicant  of  the  deficiency. 
The  applicant  must  submit  the  corrected 
document{8)  with  a  separate  written 
summary  of  all  changes  from  the 
original  submission. 

V.  Other  Matters 

(a)  HUD  regulations  in  24  CFR  part  50, 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities,  and  programs  specified  in 

§  50.20.  Since  the  activities  set  forth  in 
this  Notice  are  within  the  exclusion  set 
forth  in  S  50.20(d),  no  environmental 
assessment  is  required,  and  no 
environmental  findifig  has  been 
prepared. 

(b)  Executive  Order  12612,  Federalism. 
The  General  Counsel  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  12612.  Federalism,  has  determined 
that  this  NOFA  does  not  have 
"federalism  implications"  because  it 
does  not  have  substantial  direct  effects 
on  the  States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

(c)  Executive  Order  12606,  the  Family. 
The  General  Counsel  as  the  Designated 
Official  under  Executive  Order  12606, 
the  Family,  has  determined  that  this 
NOFA  does  not  have  potential 
significant  impact  on  family,  formatioa 
maintenance,  and  general  well-being. 

(d)  Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  e^orts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  imits  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 


Section  13  was  implemented  by  final 
rule  published  in  tlie  Federal  Renter  on 
May  17. 1991  (56  FR  22912).  If  readers 
are  involved  in  any  efforts  to  influence 
the  Department  in  thest  ways,  they  are 
urged  to  read  the  final  rule,  partictllariy 
the  examples  contained  in  appendix  A 
of  the  rule. 

Any  questions  regarding  the  rule 
should  be  directed  to  Arnold  J.  Haiman, 
Director,  Office  of  Ethics,  room  2158, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20«ia  Telephone:  (202) ' 
708-3815:  TDD:  (202)  708-1112.  (These 
are  not  toll-face  numbers.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

(e)  HUD's  r^ulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.&C.  3537a) 
was  published  May  13. 1991  (56  FR 
22088)  and  became  effective  on  June  12. 
1991.  That  regulation,  codified  as  24  CFR 
part  4,  ai^lies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the  making 
of  funding  decisions  are  restrained  by 
part  4  frcMn  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-fi«e 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  sudi  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department  should  contact  his  or  her 
Regional  w  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Autbority:  Section  B  of  the  United  States 
Housing  Act  of  1937, 42  U.S.C  1437f . 

Dated:  JanusTy  15, 1992. 
Arthur  I.Wli. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc  92-1721  Filed  1-23-92:  &45  am] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 


29  CFR  Part  1641 
DEPARTMENT  OF  LABOR 


Office  of  Federal  Contract  Compliance 
ProQrams 


41  CFR  Part  60-742 


Procedures  for  Complaints/Charges 
of  Employment  Discrimination  Based 
on  Disability  RIed  Against  Employers 
Holding  Government  Contracts  or 
Subcontracts 


agency:  Equal  Employment  Opportunity 
Commission;  and  O^ice  of  Federal 
Contract  Compliance  Programs 
Department  of  Labor. 

action:  Joint  Hnal  rule. 

summary:  On  July  26. 1990.  the 
Americans  with  Disabilities  Act  of  1990 
(ADA)  was  signed  into  law.  Section 
107(b)  of  the  ADA  requires  that  the 
Equal  Employment  Opportunity 
Commission  (EEOC  or  Commission),  the 
Attorney  General,  and  the  Department 
of  Labor's  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  issue 
coordination  regulations  no  later  than 
January  26, 1992  setting  forth  procedures 
governing  the  processing  of  complaints 
that  fall  within  the  overlapping 
jurisdiction  of  both  title  I  of  the  ADA 
and  sections  503  and  504  of  the 
Rehabihtation  Act  to  ensure  that  such 
complaints  are  dealt  with  in  a  manner 
that  avoids  duplication  of  effort  and 
prevents  the  imposition  of  inconsistent 
or  conflicting  standards.  Pursuant  to  this 
mandate,  the  Commission  and  OFCCP 
are  jointly  publishing  a  new  part 
implementing  section  107(b)  as  it 
pertains  to  title  I  of  the  ADA  and  section 
503  of  the  Rehabilitation  Act  of  1973. 
This  part  will  be  added  to  the  rules  of 
the  Department  of  Labor  at  41  CFR 
Chapter  60  as  a  new  part  60-742.  and  to 
the  rules  of  the  Equ^l  Employment 
Opportunity  Commission  at  29  CFR 
Chapter  XIV  as  a  new  part  1641. 

EFFECTIVE  DATE  July  26. 1992.  | 

ADDRESSES:  Copies  of  this  joint  flnal 
rule  are  available  in  the  following 
alternate  formats:  large  print,  braille, 
electronic  file  on  computer  disk,  and 
audio-tape.  Copies  may  be  obtained 
from  the  Equal  Employment  Opportunity 
Commission.  O^ce  of  Equal 
Employment  Opportunity  by  calling 
(202)  663-4395  or  663-4398  (voice)  or 
(202)  663-4399  (TDD). 


FOR  FURTHER  INFORMATION  CONTACT 
Elizabeth  M.  Thornton.  Deputy  Legal 
Counsel.  Equal  Employment 
Opportunity  Commission.  (202)  663-4638 
(voice).  (202)  663-7026  (TDD);  or  Annie 
Blackwell,  Director  of  Policy,  Planning 
and  Program  Development.  Office  of 
Federal  Contract  Compliance  Programs. 
(202)  523-9430  (voice). 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  1  of  the  ADA  prohibits 
discrimination  against  qualifled 
individuals  with  disabilities  in  all 
aspects  of  employment.  42  U.S.C.  12101 
et  seq.  Title  I  of  the  ADA  becomes 
effective  on  July  26. 1992,  with  respect  to 
employers  with  25  or  more  employees. 
On  July  26. 1994,  this  coverage  is 
extended  to  employers  with  15  or  more 
employees.  EEOC  is  authorized  to 
investigate  and  attempt  to  resolve 
charges  of  employment  discrimination 
"under  the  ADA. 

Section  503  of  the  Rehabilitation  Act 
of  1973,  29  U.S.C.  793.  requires 
government  contractors  and 
subcontractors  to  apply  a  policy  of 
nondiscrimination  and  affirmative 
action  in  their  employment  of  qualifled 
individuals  with  a  handicap.  OFCCP  is 
authorized  to  investigate  and  attempt  to 
resolve  complaints  of  employment 
discrimination  under  section  503. 

The  substantive  prohibitions  and 
coverage  of  title  I  of  the  ADA  overlap  to 
a  significant  extent  with  the  substantive 
prohibitions  and  coverage  of  section  503. 
There  is.  therefore,  a  potential  for  the 
imposition  of  inconsistent  or  conflicting 
legal  standards,  and  duplicative  efforts 
by  EEOC  and  OFCCP  in  their  processing 
of  complaints  under  these  laws. 

Pursuant  to  the  mandate  of  section 
107(b)  of  the  ADA.  OFCCP  and  EEOC 
are  therefore  promulgating  this  joint 
Hnal  rule  to  establish  procedures  for 
coordinating  the  processing  of 
complaints  that  fall  within  the 
overlapping  jurisdiction  of  these 
statutes. 

OFCCP  Processing 

In  brief,  complaints  filed  with  OFCCP 
under  section  503  of  the  Rehabilitation 
Act  will  also  be  considered  charges, 
simultaneously  dual  filed  under  the 
ADA.  whenever  the  complaints  also  fall 
within  the  jurisdiction  of  the  ADA.  Joint 
filing  of  complaints/charges  received  by 
OFCCP  under  both  section  503  and  the 
ADA  ensures  that  the  aggrieved 
individual's  rights  under  the  ADA  are 
preserved,  including  the  private  right  to 
file  a  lawsuit. 

Acting  as  EEOC's  agent  and  applying 
consistent  legal  standards,  OFCCP  will 
process  and  resolve  the  ADA 


component  of  the  section  503  complaint/ 
ADA  charge,  except  where  the 
complaint/charge  raises  an  issue 
designated  to  be  a  Priority  List  issue, 
defined  as  a  limited  number  of 
controversial  topics  on  which  there  is 
not  yet  definitive  guidance  as  to  EEOC's 
position,  or  where  the  complaint/charge 
also  raises  certain  allegations  of 
discrimination  on  the  basis  of  race, 
color,  religion,  sex.  national  origin  or 
age.  OFCCP  vtrill  refer  complaints/ 
charges  raising  Priority  List  issues  or 
certain  allegations  of  discrimination  on 
the  basis  of  race,  color,  religion,  sex. 
national  origin  or  age  in  their  entirety  to 
EEOC  for  processing  and  final 
resolution,  provided  that  such 
complaints/charges  do  not  include 
allegations  of  violation  of  affirmative 
action  requirements  under  section  503. 
In  such  a  situation.  OFCCP  will 
bifurcate  the  complaints/charges  and 
refer  only  the  allegations  regarding 
Priority  List  issues  or  discrimination  on 
the  basis  of  race,  color,  religion,  sex. 
national  origin  or  age.  OFCCP  will  also 
refer  to  EEOC  for  litigation  review  under 
the  ADA  any  compliant/charge  where  a 
violation  has  been  found,  conciliation 
fails,  and  OFCCP  declines  to  pursue 
administrative  enforcement. 

c 
EEOC  Processing 

In  brief,  EEOC  will  refer  ADA  charges 
that  are  also  covered  by  section  503  to 
OFCCP  under  two  circumstances.  First. 
ADA  cause  charges  that  also  fall  within 
the  jurisdiction  of  section  503  and  that 
the  Commission  has  investigated  but 
declines  to  litigate  after  the  failure  of 
conciliation  will  be  referred  to  OFCCP 
for  review  of  the  file  and  any 
administrative  action  deemed 
appropriate.  Second.  ADA  charges  filed 
with  EEOC,  in  which  both  allegations  of 
discrimination  imder  the  ADA  and 
violation  of  affirmative  action 
requirements  under  section  503  are 
made,  will  be  referred  in  their  entirety  to 
OFCCP  for  processing  and  resolution 
under  section  503  and  the  ADA,  unless 
the  charges  also  include  certain 
allegations  of  discrimination  on  the 
basis  of  race,  color,  religion,  sex. 
national  origin  or  age.  or  include 
allegations  involving  Priority  List  issues, 
or  the  charges  are  otherwise  deemed  of 
particular  importance  to  EEOC's 
enforcement  of  the  ADA.  In  these  three 
situations.  EEOC  will  bifurcate  the 
charges  and  retain  the  ADA  component 
of  the  charges  (and  when  applicable,  the 
allegations  pertaining  to  discrimination 
on  the  basis  of  race,  color,  religion,  sex, 
national  origin  or  age),  referring  the 
section  503  affirmative  action 
component  of  the  charges  to  OFCCP  for 
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processing  and  resolution  under  section 
503. 

For  the  purposes  stated  in  the 
preceding  paragrsfd^  ADA  cbaiges  also 
falling  within  the  jurisdiction  of  section 
503  will  be  considered  complaints, 
simultaneously  dual  filed,  under  section 
503. 

Analysis  of  Conimenit  and  ReiMotts 

The  Ccmunission  received  ei^t 
comments  in  response  to  a  notice  of 
proposed  rulemaking  published  jointly 
with  OFCCP  oa  October  28. 1981. 56  FR 
5557&  One  commenter  sunmrted  the 
joint  proposed  rule  as  published.  The 
other  commenters  suggested  that 
various  revisions  be  made.  Two 
commenters  expressed  concern  about 
the  use  of  the  Ftiority  List  as  a  means  by 
which  to  detemune  die  agency  that  will 
process  and  resolve  complaints/chaiges, 
and  asked  that  the  Priority  List  be 
periodically  published.  Another 
commenter  asked  Uiat  §  __-_6(e)  of 
the  joint  proposed  rule  be  revised  to 
provide  for  the  bifurcatiim  of 
complaints/charges  containing 
allegations  concerning  Priority  List 
issues  and  violation  of  afibnative 
action  requirements  under  section  503. 
.  Other  commenters  adced  that 
complaints/charges  not  be  bifurcated 
under  any  circumstances,  and  exfwessed 
confusion  about  the  deferral  period 

referred  to  in  { .5(c}  of  die  {mnt 

proposed  rule.  Concern  was  also 
expressed  by  two  commenters  about  the 
confidentiality  of  section  503  aflirmative 
action  plans  that  may  be  given  to  the 
Commission  as  part  of  an  exchange  of 
information,  and  about  the  protection  of 
classified  or  certain  unclassified 
information  disclosed  to  EEOC  or 
OFCCP  during  the  course  of  an 
investigation  of  a  Federal  contractor. 

One  commenter  asked  that  the  joint 
final  rule  provide  for  the  transfer  to 
EEOC  of  all  complaints/charges  that 
include  a  request  for  damages  pursuant 
to  the  Qvil  Rights  Act  of  1991.  Public 
Law  102-166.  This  commenter  also 
asked  that  EEOC  and  OFCCP  adopt  a 
substantial  weight  review  process, 
similar  to  that  used  by  the  Commission 
to  review  the  investigative  files  of  State 
and  local  agencies  designated  as  'TEP 
agencies"  under  title  VII  of  the  Qvil 
Rights  Act  of  1964,  when  reviewing 
complaints/charges  pursuant  to 

89 ^5(eK2){ii)  and 6(a)  of 

thejoint  proposed  rule. 

The  Commission  and  OFCCP  have 
made  a  number  of  revisions  in  retponse 

to  these  comments.  Section 5(c) 

has  been  revised  to  clari^  that  the 
deferral  period  that  vrill  be  waived  is 
the  deferral  period  referred  to  in  the 
woric-aharing  agreements  between 


EEOC  and  State  and  local  agencies 
designated  as  PEP  agencies. 

Section .5(e)  has  been  revised 

to  provide  that  OFCCP  will  bifurcate 
any  complaints/charges  it  receives  that 
contain  both  Priority  List  issues  and 
allegations  of  violation  (rf  section  503 
affinnative  action  requirements.  In  such 
a  situation,  OFCCP  will  retain,  process 
and  resolve  the  allegations  of  violation 
of  affirmative  action  requirements,  and 
refer  to  EEOC  only  die  allegations 
raising  Priority  List  issues. 

Sections : S(e)(2)(i)  and 

S(eM2Kii)  of  the  joint  proposed 

rule  have  also  been  revised.  Section 

5(e)(2)|i)  now  provides  that  when 

engaging  in  conciliation  as  EEOCs 
agent,  OFCCP  shall  attempt  to  obtain 
appropriate  "full  retieT  tm  the 
complainant/diaiging  party.  EEOC  and 
OFCCP  intend  that  "full  reUef '  be 
distinguished  fiom  "make  whole  relief." 
which  historically  has  referred  to 
remedies  such  as  back  pay,  front  pay 
and  reinstatement,  but  did  not  include 
compensatofy  or  punitive  damages. 
Pursuant  to  Uie  Civil  Rights  Act  odT  1991, 
Public  Law  102-166.  passed  after  die 
issuance  of  the  joint  proposed  rule, 
compensatory  and/or  punitive  damages 
may  be  available  in  cases  of  intentional 
discrimination  under  the  ADA.  EEOC 
and  OFCCP  intend  diat  "full  reHer 
encompass  "make  whole  relier  and, 
where  appropriate  under  the  ADA. 
-  compensatory  and/or  pimitive  damages. 

If  OFCa>  (acting^s  tXOCs  agent 
under  the  ADA)  is  unable  to  conciUate 
for  apprqjriate  compensatory  and/or 
■  punitive  damages,  the  conciliation 
attempt  will  be  considered -unsuccessful, 

and  dius  f 5(e)(2)(ii)  will  apply. 

Since  compensatory  aiid  punitive 
damages  are  unavailable  under  section 
503,  OFCCP  will  not  be  able  to  obtain 
sudi  relief  in  the  context  of  litigation 
under  that  statute,  and  thus  wiU  not 
pursue  administrative  litigation  of 
complaints/chaiges  where  damages 
would  be  appropriate  relief.  OFCCP  will 
thereupon,  in  accordance  with 

fi  — 5(e)(2)(ii)  of  diis  part,  close  die 

section  503  component  of  the  complaint/ 
charge  and  refer  the  ADA  charge 
component  to  EEOC  for  litigation  review 
under  the  ADA. 

EEOC«nd  OFCCP  also  have  not 
accepted  a  number  of  suggested 
reviakms  proposed  by  commenters. 
Fint.  the  joint  final  rule  retains  the 
provisions  of  the  joint  proposed  rule 
regarding  the  development  and  use  of 
the  Priority  List  as  a  means  by  which  to 
determine  die  agency  that  will  process 
and  resolve  complaints/charges.  The 
Priority  List  will  be  a  constandy 
evolving  tntemal  and  Monnal  catalog  of 
difficult  ADA  iasuea  on  which  die 


Commission  has  not  yet  taken  a 
position.  OFCCP  and  the  Commission 
have  determined  that  it  is  hiqwrtant  to 
identify  such  issues  in  this  manner,  and 
that  it  is  appropriate  for  the 
Commission,  as  the  agency  responsible 
for  the  enforcement  of  the  ADA,  to 
process  and  resolve  complaints/chatges 
that  raise  these  issues.  However,  since 
the  Priority  List  will  neither  establish 
nor  implement  substantive  ADA  policy, 
the  publication  of  the  Priority  List  would 
not  be  appropriate. 

Second,  like  the  joint  proposed  rule, 
the  joint  final  rule  provides  for  the 
bifurcation  of  certain  complaints/ 
charges.  CH'CCP  and  EEOC  have 
determined  that  such  bifurcation  is 
necessary,  in  view  of  the  agencies* 
differing  enforcement  powers  and  areas 
of  expertise,  to  ensure  that  the  ri^ts  of 
complainants/charging  parties  are  fully 
protected  in  the  most  efficient  manner 
possible. 

It  should  also  be  noted  that  the  joint 
final  rule  does  not  provide  additional 
confidentiality  protection  for  section  503 
affirmative  action  plans,  or  for  the 
handling  of  classified  and  unclaasified 
information  received  from  Federal 
contractor  respondents,  beyond  that 
which  may  be  available  under  other 
existing  Federal  laws.  OFCCP  and  the 
Commission  have  determined  that  the 
inclusion  of  additional  confidentiality 
provisions  in  this  part  is  not  necessary 
in  order  to  ensure  adequate  protection 
of  this  information. 

Finally,  it  should  be  noted  diat  EEOC 
and  OFCCP  have  not  accepted  the 
suggestion  that  a  substantial  weight 
review  process  be  incorporated  into  this 
part.  While  such  a  process  is 
appn^Hiate  in  the  context  of  the  review 
of  the  investigative  files  of  FEP  agencies 
under  tide  VU  of  the  QvUJtighU  Act  of 
1964,  the  Commission  and  OFCCP  have 
determined  that  that  process  would  not 
be  appropriate  in  the  context  of  the 
coordination  of  the  enforcement  efforts 
of  EEOC  and  OFCCP  as  set  forth  in  diis 
part. 

In  addition  to  the  revisions  made  in 
response  to  the  comments  from  the 
public  the  Commission  and  OFCCP 
have  made  several  technical  revisions  to 
Ihe  joint  final  rule  to  ensure  that  it  is 
consistent  with  the  pre-existing 
Memorandum  of  Understanding  (MOU) 
between  the  two  agencies  (46  FR  7435 
(January  23, 1961))  coordinating  the 
enforcement  of  title  VII  of  the  Civil 
Rights  Act  of  1964  and  Executive  Order 

11246.  Accordingly,  il 2(b)  and 

.2(c)  have  been  added  to  the  joint 

final  rule.  Section .2(b)  provides 

that  requests  by  third  parties  for 
disclosure  of  information  be  ooordfaialed 
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with  the  agency  that  initially  compiled 
or  collect^  the  information.  Section 

^ .2(c)  exempts  from  the 

requirements  of  9 -2(5)  requests 

for  data  in  EEOC  files  by  FEP  agencies. 

However.  S ^c)  requires  FEP 

agencies  to  obtain  express  written 
approval  from  OFCCP  before  disclosing 
to  the  public  any  information  initially 
compiled  by  0FCC3>. 

Similarly,  consistent  with  the  MOU 
between  OFCCP  and  EEOC. 

§ .5(e)  has  been  revised  to  clarify 

that  OFCCP  shall  normally  retain, 
investigate,  process  and  resolve  all 
allegations  of  discrimination  of  a 
systemic  or  class  nature  on  the  basis  of 
riace,  color,  religion,  sex,  or  national 
origin  that  it  receives.  In  appropriate 
cases,  however,  EEOC  may  request  that 
it  be  referred  such  allegations  to  avoid 
duplication  of  effort  and  ensure  effective 

law  enforcement  Section .5(e) 

provides,  further,  that  OFCCP  will 
generally  refer  to  EEOC  complaints/ 
charges  including  allegations  of 
discrimination  of  an  individual  nature 
on  the  basis  of  race,  color,  religion,  sex. 
or  national  origin,  or  allegations  of 
discrimination  based  on  age. 

Other  technical  changes  also  have 
been  made.  Under  revised 

§ 5(e)(2)(u).  OFCCP  will  refer  to 

EEOC,  complaints/charges  that  it  has 
pursued  to  administrative  litigation,  but 
that  have  been  dismissed  on  procedural 
or  jurisdictional  grounds,  or  because  the 
contractor/respondent  fails  to  comply 
with  an  order  to  provide  make  whole 
relief.  In  these  three  situations,  EEOC 
will  either  take  further  appropriate 
action,  or  issue  a  notice  of  ri^t-to-sue. 
The  joint  proposed  rule  had  provided 
that  in  such  situations  OFCCP  would 
close  the  complaints/charges  and  issue 
a  notice  of  right-to-sue. 

A  technical  change  has  also  been 

made  to  S ■6(b).  This  change 

clarifies  that  EEOC  will  bifurcate 
complaints/changes  it  receives  that  are 
deemed  "of  particular  importance"  to 
the  Commission's  enforcement  of  the 
ADA.  as  well  as  those  that  include 
allegations  of  discrimination  on  the 
basis  of  race,  color,  reUgion,  sex, 
national  origin,  or  age,  or  allegations 
involving  Priority  List  issues. 
Complaints/charges  may  be  "of 
particular  importance"  for  a  variety  of 
reasons.  For  example,  a  complaint/ 
charge  may  raise  a  novel  ADA  issue  not 
yet  on  the  Priority  List.  The  joint 
proposed  rule  had  stated  that  EEOC 
would  bifurcate  complaints/charges  that 
were  "otherwise  deemed  important"  to 
enforcement  of  the  ADA. 

Additionally,  the  Commission  and 

OFCCP  have  revised  i 7  to 

provide  that  this  part  shall  be  reviewed 


"periodically,  and  as  appropriate"  to 
determine  whether  it  should  be  changed 
and  whether  it  should  remain  in  effect 
The  joint  proposed  rule  had  specified 
that  such  review  would  occur  24  months 
after  the  effective  date  of  the  final  rule. 
This  revision  provides  the  Commission 
and  OFCCP  wiUi  greater  flexibility  to 
review  this  part  whenever  the 
Commission  and  OFCCP  determine  that 
such  review  is  necessary  or  beneficial, 
rather  than  at  the  conclusion  of  a  fixed 
time  period. 

The  joint  final  rule  is  not  a  "major" 
rule  as  defined  by  section  1(b)  of 
Executive  Order  12291.  The  joint  final 
rule  simply  coordinates  EEdC  and 
OFCCP  investigation  and  enforcement 
of  section  503  and  ADA  prohibitions  of 
discrimination  in  employment  on  the 
basis  of  disability,  and  will  not  have  a 
major  or  significant  effect  on  the 
economy. 

The  text  of  the  joint  final  rule  is  set 
out  only  once  at  the  end  of  the  joint 
preamble.  The  part  heading,  table  of 
contents,  and  authority  citation  for  the 
parts  as  they  will  appear  in  each  CFR 
title  follow  die  text  of  the  joint  final  rule. 

Text  of  Jmnt  Final  Rule 

The  text  of  the  joint  final  rule,  as 
adopted  by  the  agencies  specified  in  this 
docimient,  appears  below: 

PART        —PROCEDURES  FOR 
COMPLAINTS/CHARGES  OF 
EMPLOYMENT  DISCRIMINATION 
BASED  ON  DISABILITY  RLED 
AGAINST  EMPLOYERS  HOLDING 
GOVERNMENT  CONTRACTS  OR 
SUBCONTRACTS 


..1  Purpose  and  application. 

.2  Exchange  of  information. 

^3  Confidentiality. 

..4  Standards  for  investigations. 


hearings,  determinations  and  other 

proceedings. 
.5    Processing  of  complaints  filed  with 

OFCCP. 
e    Processing  of  charges  filed  with 


EEOC 

.7    Review  of  tiiis  part. 

8    Definitions. 


9 


.1    Purpose  and  application. 


The  purpose  of  this  part  is  to 
implement  procedures  for  processing 
and  resolving  complaints/charges  of 
employment  discrimination  filed  against 
employers  holding  government  contracts 
or  subcontracts,  where  the  complaints/ 
charges  fall  within  the  jurisdiction  of 
both  section  503  of  the  Rehabilitation 
Act  of  1973  (hereinafter  "Section  503") 
and  the  Americans  with  Disabilities  Act 
of  1990  (hereinafter  "ADA").  The 
promulgation  of  this  part  is  required 
pursuant  to  section  107(b)  of  the  ADA. 


Nothing  in  tkis  partahould  be  deemed  to 
affect  the  Department  of  Labor's 
(hereinafter  "DOL")  Office  of  Federal 
Contract  Compliance  Programs' 
(hereinafter  "OFCCP")  conduct  of 
compliance  reviews  of  government 
contractors  and  subcontractors  imder 
section  503.  Nothing  in  this  part  is 
intended  to  create  rights  in  any  person. 

J2   ExcheitQe  of  Inforniallon. 


(a)  EEOC  and  OFCCP  shall  share  any 
information  relating  to  the  employment 
policies  and  practices  of  employers 
holding  government  contracts  or 
subcontracts  that  may  assist  each  office 
in  carrying  out  its  responsibilities.  Such 
information  shall  include,  but  not 
necessarily  be  limited  to.  affirmative 
action  programs,  annual  emplojrment 
reports,  complaints,  charges, 
investigative  files,  and  compliance 
review  reports  and  files. 

(b)  All  requests  by  third  parties  for 
disclosure  of  the  information  described 
in  paragraph  (a)  of  this  section  shall  be 
coordinate  with  the  agency  which 
initially  compiled  or  collected  the 
information. 

(c)  Paragraph  (b)  of  this  section  is  not 
applicable  to  requests  for  data  in  EEOC 
files  made  by  any  state  or  local  agency 
designated  as  a  "FEP  agency"  with 
whid)  EEOC  has  a  charge  resolution 
contract  and  a  work-sharing  agreement 
containing  the  confidentiality 
requirements  of  sections  706(b)  and 
709(e)  of  tide  VII  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C  2000e  et  seq.]. 
However,  such  an  agency  shall  not 
disclose  any  of  the  information,  initially 
compiled  by  OFCCP.  to  the  public 
without  express  written  approval  by  the 
Director  of  OFCCP. 

9^ .3   Confldantlality. 


When  the  Department  of  Labor 
receives  information  obtained  by  EEOC, 
the  Department  of  Labor  shall  observe 
the  confidentiality  requirements  of 
sections  706(b)  and  709(e)  of  title  VII  of 
the  Civil  Rights  Act  of  1964,  as 
incorporated  by  section  107(a)  of  the 
ADA,  as  would  EEOC.  except  in  cases 
where  DOL  receives  the  same 
information  from  a  source  independent 
of  EEOC  Questions  concerning 
confidentiality  shall  be  directed  to  the 
Associate  Legal  Counsel  for  Legal 
Services.  Office  of  Legal  Counsel  of 
EEOC. 


.,#    swioarasror  wwwigaHuiWt 


In  any  OFCCP  investigation,  hearing, 
determination  Or  other  proceeding 
involving  a  complaint/charge  that  is 
dual  filed  under  both  section  503  and  the 


UMI 
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ADA,  OFCCP  will  utilize  legal  standards 
consistent  with  those  applied  under  the 
ADA  in  determining  whether  an 
employer  has  engaged  in  an  unlawful 
employment  practice.  EEOC  and  OFCCP 
will  coordinate  the  arrangement  of  any 
necessary  training  regarding  the 
substantive  or  procedural  provisions  of 
the  ADA,  and  of  EEOC's  implementing 
regulations  (29  CFR  part  1630  and  29 
CFR  part  1601). 

.5   Processing  of  complaints  flM 


wIttiOfCCP. 

(a)  Complaints  of  employment 
discrimination  filed  with  OFCCP  will  be 
considered  charges,  simultaneously  dual 
nied,  under  the  ADA  whenever  the 
complaints  also  fall  within  the 
jurisdiction  of  the  ADA.  OFCCP  will  act 
as  EEOCs  agent  for  the  sole  purposes  of 
receiving,  investigating  and  processing 
the  ADA  charge  component  of  a  section 
503  complaint  dual  filed  under  the  ADA, 
except  as  otherwise  set  forth  in 
paragraph  (e)  of  this  section. 

(b)  Within  ten  days  of  receipt  of  a 
complaint  of  employment  discrimination 
under  section  503  (charge  under  the 
ADA),  OFCCP  shall  notify  the 
contractor/respondent  that  it  has 
received  a  complaint  of  employment 
discrimination  under  section  503  (charge 
under  the  ADA).  This  notification  shall 
state  the  date,  place  and  circumstances 
of  the  alleged  unlawful  employment 
practice. 

(c)  Pursuant  to  work-sharing 
agreements  between  EEOC  and  state 
and  local  agencies  designated  as  FEP 
agencies,  the  deferral  period  for  section 
503  complaints/ADA  charges  dual  filed 
v«th  OFCCP  will  be  waived. 

(d)  OFCCP  shall  b-ansfer  prompUy  to 
EEOC  a  complaint  of  employment 
discrimination  over  whidi  it  does  not 
have  jurisdiction  but  over  which  EEOC 
may  have  jurisdiction.  At  the  same  time, 
OFCCP  shall  notify  the  complainant  and 
the  contractor/respondent  of  the 
transfer,  the  reason  for  the  transfer,  the 
location  of  the  EEOC  office  to  which  the 
complaint  was  transferred  and  that  the 
date  OFCCP  received  the  complaint  will 
be  deemed  the  date  it  was  received  by 
EEOC 

(e)  OFCCP  shall  investigate  and 
process  as  set  forth  in  this  section  all 
section  503  complaints/ADA  charges 
dual  filed  with  OFCCP.  except  as 
specifically  provided  in  this  paragraph. 
Siection  503  complaints/ADA  charges 
raising  Priority  List  issues,  those  which 
also  include  allegations  of 
discrimination  of  an  individual  nature 
on  the  basis  of  race,  color,  religion,  sex, 
or  national  origin,  and  those  which  also 
include  an  allegation  of  discrimination 
on  tiie  basis  of  age  will  be  referred  in 


their  entirety  by  OFCCP  to  EEOC  for 
investigation,  processing  and  final 
resolution,  provided  that  such 
complaints/charges  do  not  include 
allegations  of  violation  of  affirmative 
action  requirements  under  section  503. 
In  such  a  situation,  OFCCP  will 
bifurcate  the  complaints /charges  and 
refer  to  EEOC  the  Priority  List  issues  or 
allegations  of  discrimination  on  the 
basis  of  race,  color,  religion,  sex, 
national  origin,  or  age.  OFCCP  shall 
normally  retain,  investigate,  process  and 
resolve  all  allegations  of  discrimination, 
over  which  it  has  jurisdiction,  of  a 
systemic  or  class  nature  on  the  basis  of 
race,  color,  religion,  sex,  or  national 
origin  that  it  receives.  However,  in 
appropriate  cases  the  EEOC  may 
request  that  it  be  referred  such 
allegations  so  as  to  avoid  duplication  of 
effort  and  assure  effective  law 
enforcement 

[1)  No  cause  section  503  complaints/ 
ADA  charges.  If  the  OFCCP 
investigation  of  the  section  503 
complaint/ ADA  charge  results  in  a 
finding  of  no  violation  under  section  503 
(no  cause  under  the  ADA),  OFCCP  will 
issue  a  determination  of  no  violation/no 
cause  under  both  section  503  and  the 
ADA,  and  issue  a  right-to-sue  letter 
under  the  ADA,  closing  the  complaint/ 
charge. 

(2)  Cause  section  SOS  complaints/ 
ADA  charges^i)  Successful 
conciliation.  If  the  OFCCP  investigation 
of  the  section  503  complaint/ADA 
charge  results  in  a  finding  of  violation 
under  section  503  (cause  under  the 
ADA),  OFCCP  will  issue  a  finding  of 
violation/cause  under  both  section  503 
and  ADA.  OFCCP  shall  attempt 
conciliation  to  obtain  appropriate  full 
relief  for  the  complainant  (charging 
party),  consistent  with^OC's 
standards  for  remedies.  If  conciliation  is 
successful  and  the  contractor/ 
respondent  agrees  to  provide  full  relief, 
the  section  503  complaint/ADA  charge 
will  be  closed  and  the  conciliation 
agreement  will  state  that  the 
complainant  (charging  party)  agrees  to 
waive  the  right  to  pursue  the  subject 
issues  further  under  section  503  and/or 
the  ADA. 

(ii)  Unsuccessful  conciliation.  All 
section  503  complaints/ADA  charges 
not  successfully  conciliated  wiU  be 
considered  for  OFCCP  administrative 
litigation  under  section  503,  consistent 
%vith  OFCCFs  usual  procedures.  (See  41 
CFR  part  60-741,  subpart  B.)  If  OFCCP 
pursues  administrative  litigation  under 
section  503.  OFCCP  will  close  the 
complaint/charge  at  the  conclusion  of 
the  litigation  process  (including  the 
imposition  of  appropriate  sanctions), 
unless  the  complaint/charge  is 


dismissed  on  procedural  grounds  or 
because  of  a  lack  of  jurisdiction,  or  the 
contractor/respondent  fails  to  comply 
with  an  order  to  provide  make  whole 
relief.  In  these  three  cases,  OFCCP  will 
refer  the  matter  to  EEOC  for  any  action   . 
it  deems  appropriate.  If  EEOC  declines 
to  pursue  further  action,  it  will  issue  a 
notice  of  right-to-sue.  If  OFCCP  does  not 
pursue  administrative  enforcement,  it 
will  close  the  section  503  component  of 
the  complaint /charge  and  refer  the  ADA 
charge  component  to  EEOC  for  litigation 
review  under  the  ADA.  If  EEOC  declines 
to  litigate,  EEOC  will  close  the  ADA 
charge  and  issue  a  notice  of  right-to-sue. 

(f)  Consistent  with  the  ADA 
procedures  set  forth  at  29  CFR  1601.28. 
OFCCP  shall  promptly  issue  upon 
request  a  notice  of  ri^t-to-sue  after  180 
days  from  the  date  the  complaint/charge 
was  filed.  Issuance  of  a  notice  of  right- 
to-sue  shall  terminate  further  OFCCP 
processing  of  any  complaint/charge 
unless  it  is  determined  at  that  time  or  at 
a  later  time  that  it  would  effectuate  the 
purposes  of  section  503  and/or  the  ADA 
to  further  process  the  complaint/charge. 

(g)  If  an  individual  who  has  already 
filed  a  section  503  complaint  with 
OFCCP  subsequenUy  attempts  to  file  or 
files  an  ADA  charge  with  EEOC 
covering  the  same  facts  and  issues, 
EEOC  will  decline  to  accept  the  charge 
(or,  alternatively,  dismiss  a  charge  that 
has  been  filed)  on  the  grounds  that  such 
charge  has  already  been  filed  under  the 
ADA,  simultaneous  with  the  filing  of  the 
earlier  section  503  complaint,  and  will 
be  processed  by  OFCCP  in  accordance 
with  the  provisions  of  this  section. 

-M   Processing  of  ctafges  fNsd 


EEOC. 

(a)  ADA  cause  charges  falling  within 
the  jurisdiction  of  section  503  that  the 
Commission  has  declined  to  litigate. 
ADA  cause  charges  that  also  fall  within 
the  jurisdiction  of  section  503  and  that 
the  Commission  has  declined  to  litigate 
will  be  referred  to  OFCCP  for  review  of 
the  file  and  any  administrative  action 
deemed  appropriate  under  section  503. 
Such  charges  will  be  considered  to  be 
complaints,  simultaneously  dual  filed 
under  section  503,  solely  for  the 
purposes  of  OFCCP  review  and 
administrative  action  described  in  this 
paragraph. 

(b)  ADA  charges  which  also  include 
allegations  of  failure  to  comply  with 
section  503  affirmative  action 
requirements.  ADA  charges  filed  with 
EEOC  in  which  both  allegations  of 
discrimination  under  the  ADA  and 
violation  of  affirmative  action 
requirements  under  section  503  are 
made,  will  be  referred  in  their  entirety  to 
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OFCCP  for  processing  and  resolution 
under  section  503  and  the  ADA,  unless 
the  charges  also  include  allegations  of 
discrimination  on  Uw  basis  ^  race, 
color,  religion,  sex,  national  origin  or 
age.  or  include  allegations  involving 
Priority  List  issues,  or  the  charges  are 
otherwise  deemed  of  particular 
importance  to  EEOC's  enforcement  of 
the  ADA.  In  such  sitnations,  EEOC  will 
bifurcate  the  diat-ges  and  retain  the 
ADA  component  of  ^e  charges  (and 
when  applicable,  the  allegations 
pertaining  to  discrimination  on  the  basis 
of  race,  color,  religion,  sex,  national 
origin  or  age],  referring  the  section  503 
affirmative  action  component  of  the 
charges  to  OFCCP  for  processing  and 
resolution  imder  section  503.  ADA 
charges  which  raise  both  discrimination 
issues  under  the  ADA  and  section  503 
affirmative  action  issues  will  be 
considered  complaints,  simultaneously 
dual  fded  under  section  503,  solely  for 
the  purposes  of  referral  to  OFCCP  for 
processing,  as  described  in  this 
paragraph. 

(c)  EEOC  shall  transfer  promptly  to 
OFCCP  a  charge  of  disability-related 
employment  discrimination  over  which 
it  does  not  have  jurisdiction,  but  over 
which  OFCCP  may  have  jurisdiction.  At 
the  same  time,  EEOC  shall  notify  the 
charging  party  and  the  contractor/ 
respondent  of  the  transfer,  the  reason 
for  the  transfer,  the  location  of  the 
OFCCP  office  to  which  the  charge  was 
transferred  and  that  the  date  EEOC 
received  the  charge  will  be  deemed  the 
date  it  was  received  by  OFCCP. 

(d)  Except  as  otherwise  stated  in 
paragraphs  (a]  and  (b]  of  this  section, 
individuals  alleging  violations  of  laws 
enforced  by  DOL  and  over  which  EEOC 
has  no  jurisdiction  will  be  referred  to 
DOL  to  file  a  complaint. 

(e)  If  an  individual  who  has  already 
filed  an  ADA  charge  with  EEOC 
subsequently  attempts  to  Qle  or  files  a 
section  503  complaint  with  OFCCP 
covering  the  same  facts  and  issues, 
OFCCP  will  accept  the  complaint,  but 
will  adopt  as  a  disposition  of  the 
complaint  EEOC's  resolution  of  the  ADA 
charge  (including  EEOC's  termination  of 
proceedings  upon  its  issuance  of  a 
notice  of  right-to-sue). 


-7   Review  of  this  part 


Ji    Definitions. 
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This  part  shall  be  reviewed  by  the 
Chairman  of  the  EEOC  and  the  Director 
of  OFCCP  periodically,  and  as 
apprc^riate,  to  determine  whether 
changes  to  the  part  are  necessary  or 
desirable,  and  whether  the  part  should 
remain  in  effect 
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As  used  in  this  part,  the  term: 

ADA  refers  to  ti^  I  of  the  Americans 
with  Disabihties  Act  of  1990  (42  U.S.C. 
12101  erse?.). 

Affirmative  action  reqnirements 
refers  to  affirmative  action  requirements 
required  by  DOL  pursuant  to  section  503 
of  the  Rehabibtation  Act  of  1973,  that  go 
beyond  the  nondiscrimination 
requirements  imposed  by  the  ADA. 

Chairman  of  the  EEOC  refers  to  the 
Chairman  of  the  U.S.  Equal  Employment 
Opportunity  Commission,  or  his  or  her 
designee. 

Complaint/Charge  means  a  section 
503  complaint/ADA  charge.  The  terms 
are  used  interchangeably. 

Director  of  the  Office  of  Federal 
Contract  Compliance  Programs  refers  to 
that  individual  or  his  or  her  designee. 

DOL  means  the  U.S.  Department  oi 
Labor,  and  where  appropriate,  any  of  its 
headquarters  or  regional  offices. 

EEOC  means  the  U.S.  Equal 
Employment  Opportunity  Commission, 
and  where  appropriate,  any  of  its 
headquarters,  district  area,  local,  or 
field  offices. 

Government  means  the  government  of 
the  United  States  of  America. 

Priority  List  refers  to  a  document    . 
listing  a  limited  number  of  controversial 
topics  under  the  ADA  on  which  there  is 
not  yet  definitive  guidance  setting  forth 
EEOC's  position.  The  Priority  List  will 
be  jointly  developed  and  periodically 
reviewed  by  EEOC  and  DOL  Any  pohcy 
documents  involving  Priority  List  issues 
will  be  coordinated  between  E)OL  and 
EEOC  pursuant  to  Executive  Order 
12067  (3  CFR.  1978  Comp..  p.  206)  prior 
to  final  approved  by  EEOC. 

OFCCP  means  the  Office  of  Federal 
Contract  CompHance  Programs,  and 
where  appropriate,  any  of  its  regional  or 
district  offices. 

Section  503  refers  to  section  503  of  the 
Rehabilitation  Act  of  1973  (29U.S.C 
793). 

Section  503  complaint/ADA  charge 
refers  to  a  complaint  that  has  been  filed 
witii  €H%X:P  under  section  503  of  the 
Rehabilitation  Act  and  has  been 
deemed  to  be  simultaneously  dual  filed 
with  EEOC  under  the  ADA. 

Adoption  of  the  )oiat  Fmal  Ride 

The  agency  specific  adoption  of  the 
joint  fmal  rule,  which  appears  at  the  end 
of  the  joint  preamble,  appears  below: 


TITLE  29-LABOR 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMtSStON 

29CFRPart1«41 

List  of  Subjects  in  29  CFR  Part  1641 

Administrative  practice  and 
procedure,  Americans  with  disabilities. 
Equal  employment  opportunity, 
Government  contracts. 

Accordingly,  title  29,  chapter  XIV  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

Signed  at  Washington,  D.C.  this  17th  day  of 
January.  1992. 

For  the  Commission: 
Evan ).  Kemp,  Jr.. 

Chairman. 

Part  1641  is  added  to  chapter  XIV  to 
read  as  set  forth  at  the  end  of  the  joint 
preamble. 

PART  1641— PROCEDURES  FOR 
COMPLAINTS/CHARGES  OF 
EMPLOYMENT  DISCRIMINATION 
BASED  ON  DISABILITY  FILED 
AGAINST  EMPLOYERS  HOLDING 
GOVERNMENT  CONTRACTS  OR 
SUBCONTRACTS 

Sec.     . 

1641.1  Purpose  and  application. 

1641.2  Exdiange  of  information. 

1641.3  Confidentiality. 

1641.4  Standards  for  investigations,, 
hearings,  determinations  and  other 
proceedings. 

1641.5  Processing  of  complaints  filed  with 
OFCCP. 

1641.8    Processing  of  charges  filed  with 
EEOC. 

1641.7  Review  of  this  part. 

1641.8  Definitions. 
Audiority:  42  U.S.C.  12117(b). 

TITLE  41— PUBLIC  CONTRACTS  AND 
PROPERTY  MANAGEMENT 

DEPARTMENT  OF  LABOR 

Offioe  of  Federal  Contracts 
Compliance  Prosrems 

41  CFR  Part  60-742 

List  of  Subjects  ia  41  CFR  Part  60-742 

Administrative  practice  and 
procedure,  Americans  with  disabilities. 
Equal  employment  c^jportunity, 
Govenunent  contracts. 

Accordingly,  title  41,  diapter  60  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

Signed  at  Washington.  D.C.  Ais  21st  day  of 
January.  IWZ. 
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For  the  Department: 

Lynn  Martin, 

Secretary  of  Labor. 

Cati  M.  Dominguez, 

Assistant  Secretary  for  Employment 
Standards. 

Part  60-742  is  added  to  chapter  60  to 
read  as  set  forth  at  the  end  of  the  joint 
preamble. 


PART  60-742— PROCEDURES  FOR 
COMPLAINTS/CHARGES  OF 
EMPLOYMENT  DISCRIMINATION 
BASED  ON  DISABILITY  FILED 
.  AGAINST  EMPLOYERS  HOLDING 
GOVERNMENT  CONTRACTS  OR 
SUBCONTRACTS 

Sec. 

60-742.1  Purpose  and  application. 

60-742.2  Exchange  of  information. 

60-742.3  Confidentiality. 


60-742.4    Standards  for  investigations, 

hearings,  determinations  and  other 

proceedings. 
60-742.5    Processing  of  complaints  filed  with 

OFCCP. 
60-742.6    Processing  of  charges  filed  with 

EEOC. 
60-742.7    Review  of  this  part. 
60-742.6    Definitions. 
Authority:  42  U.S.C  12117(b). 

(FR  Doc.  92-1796  Filed  1-23-92;  6:45  ami 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  100 

RIN  1219-AA49 

Criteria  and  Procedures  for  Proposed 
Assessment  of  Civil  Penalties 

agency:  Mine  Safety  and  Health 
Administration  (MSHA).  Labor. 
action:  Final  rule. 

summary:  This  final  rule  revises  the 
Mine  Safety  and  Health 
Administration's  (MSHA)  procedures  in 
30  CFR  part  100  for  proposing  civil 
penalties  under  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Act).  The 
rule  is  responsive  to  the  Omnibus 
Budget  Reconciliation  Act  that  became 
effective  on  November  5. 1990,  and  to  an 
Order  from  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.  It  adjusts  the  existing  penalties 
primarily  for  the  inflation  that  has 
occurred  since  1982,  when  the  rule  was 
last  revised,  by  including  across-the- 
board  increases  for  all  categories  of 
penalties.  These  changes  are  intended  to 
induce  greater  overall  mine  operator 
compliance  with  MSHA's  safety  and 
health  standards,  thereby  improving 
safety  and  health  for  miners.  This  final 
rule  also  makes  permanent  the  change 
introduced  in  the  December  29, 1989  (54 
FR  53609],  interim  action  that  included 
single  penalty  violations  in  an  operator's 
history  of  violations  for  regular  penalty 
assessments.  Simultaneously  with  the 
publication  of  this  final  rule,  MSHA  is 
publishing  a  proposed  rule  specifically 
addressing  the  excessive  history 
assessment  program  that  was  proposed 
on  December  28, 1990,  (55  FR  53482). 
EFFECTIVE  DATE:  March  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

The  final  rule  contains  no  information 
collection  paperwork  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 
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n.  Rulemaking  History 

MSHA  initially  had  two  types  of 
assessments:  regular  assessments  and 
special  assessments.  Regular 
assessments  were,  and  continue  to  be, 
computer-generated  using  a  formula 
system  whereby  penalty  points  are 
computed  and  then  converted  to  a  dollar 
amount.  This  computation  is  based  on 
the  criteria  in  the  Mine  Act  for  the 
assessment  of  penalties.  The  criteria 
include  mine  and  company  size,  history 
of  violations,  negligence,  gravity  of  the 
hazard,  and  good  faith  on  the  part  of  the 
operator  to  achieve  compliance.  Special 
assessments  were,  and  continue  to  be, 
prepared  manually  for  violations  that 
are  of  such  a  nature  or  seriousness  that 
an  appropriate  penalty  cannot  be 
determined  under  this  regular 
assessment  formula. 

On  May  21, 1992.  MSHA  revised  its 
penalty  regulations  to  include  a  $20 
single  penalty  assessment  for  non- 
significant-and-substantial  (non-S&S) 
violations  that  were  timely  abated  (47 
FR  22286).  Non-S&S  violations  are 
violations  that  are  not  reasonably  likely 
to  result  in  a  reasonably  serious  injury 
or  illness.  The  regular  formula  system 
was  used  to  address  significant-and- 
substantial  (S&S)  violations.  S&S 
violations  are  those  that  are  reasonably 
likely  to  result  in  a  reasonably  serious 
injury  or  illness.  The  special  assessment 
system  continued  to  deal  with  the  more 
serious  violations. 

On  February  17. 1988.  the  Coal 
Employment  Project  and  the  United 
Mine  Workers  of  America  challenged 
the  Secretary  of  Labor's  authority  to 
assess  a  $20  single  penalty  for  non-S&S 
violations  that  are  timely  abated.  On 
November  21. 1989,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  upheld  MSHA's 
authority  to  assess  the  $20  single 
penalty.  Coal  Employment  Project  et  al., 
v.  Dole,  889  F.2d  1127,  but  ordered  the 
Agency  to  revise  its  civil  penalty 
regulations:  (1)  To  take  a  mine 
operator's  history  of  violations 
specifically  into  account  in  determining 
whether  a  violation  qualifies  for  a  single 
penalty  assessment;  and  (2)  to  include 
single  penalty  violations  in  the  history 
of  violations  computation  for  regular 


assessments.  The  Court  further  ordered 
MSHA  to  take  immediate  interim  steps 
to  correct  these  defects  in  the 
assessment  system  and  remanded  the 
record  to  MSHA  to  revise  its  regulations 
to  comply  with  the  Court's  order.  The 
Court  retained  jurisdiction  of  the  case  to 
consider  the  issues  after  remand. 

In  response  to  the  remand,  MSHA 
published  an  interim  final  rule  on 
December  29, 1989  (54  FR  53609).  that 
temporarily  suspended  the  sentence  in 
30  CFR  100.3(c)  by  which  timely  paid 
single  penalty  violations  were  excluded 
from  an  operator's  history  of  violations 
for  regular  assessment  purposes.  Thus, 
in  calculating  penalties  proposed  for  S&S 
violations.  MSHA  now  includes  all  final 
violations,  both  S&S  and  non-S&S.  in  an 
operator's  history.  The  Agency  also 
revised  its  policies  by  instructing  MSHA 
enforcement  personnel  to  review  non- 
S&S  violations  involving  high  negligence 
and  an  excessive  history  of  the  same 
type  of  violation  for  possible  special 
assessment.  While  these  interim 
provisions  were  is  effect  the  Agency 
would  begin  the  rulemaking  process  to 
develop  a  final  rule,  thereby  complying 
with  the  Court's  order. 

On  April  12, 1990,  the  Court  found 
MSHA's  "high  negligence"  requirement 
in  its  new  assessment  policy  concerning 
non-S&S  violations  to  be  inconsistent 
with  the  November  21. 1989,  order. 
Accordingly,  the  Coiui  gave  MSHA  45 
days  to  respond  to  the  Court's  expressed 
concerns.  On  May  29. 1990,  MSHA 
issued  a  program  policy  letter 
implementing  a  program  of  increased 
penalties  for  a  mine  with  an  "excessive 
history"  of  violations  including  both  S&S 
and  non  S&S-violations. 

On  November  5, 1990.  the  Omnibus 
Budget  Reconciliation  Act  became 
effective  and  amended  the  Mine  Act  to 
increase  the  maximum  civil  penalty  for 
a  violation  from  $10,000  to  $50,000.  It 
also  raised  the  maximum  penalty  for 
failure  to  correct  a  violation  from  $1,000 
to  $5,000  per  day.  Finally,  it  expected 
MSHA  to  increase  all  of  its  penalty 
assessment  across-the-board. 

On  December  28, 1990,  MSHA 
published  a  proposed  revision  to  its  civil 
penalty  regulations  (55  FR  53482)  that 
included  an  across-the-board  increase  in 
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all  of  the  Agency's  penalties.  "Hie 
proposal  would  have  provided  for 
increases  in  penalty  assessments  when 
a  mine  has  an  excessive  history  of 
violations.  The  excessive  history 
proposal  was  based  on  the  May  29, 1990. 
program  policy  letter.  The  comment 
period  on  the  proposal  was  initially 
scheduled  to  close  on  March  1, 1991,  but 
was  extended  to  March  18, 1991  (56  FR 
8171)  and  then  to  April  2, 1991  (56  FR 
11130).  at  which  time  it  closed.  MSHA 
received  comments  from  all  sectors  of 
the  mining  industry. 

III.  Discusnon  and  Summary  of  the  Final 
Rule 

A.  General  Discussion 

With  this  flnal  rule,  MSHA 
accomplishes  three  basic  objectives:  (1) 
Increasing  the  overall  penal^ 
assessments  in  accordance  with 
Congressional  mandate  and  inten^,  (2) 
retaining  an  assessment  system  in 
which  violations  involving  serious 
hazards  receive  greater  penalties  than 
violations  involving  non-serious 
hazards;  and  (3)  including  non-S&S 
violations  in  the  history  of  violations  for 
purposes  of  regular  penalty 
assessments. 

This  final  rule  responds  to  both  the 
Omnibus  Budget  Reconciliation  Act  and 
to  the  Court  of  Appeals.  The  former 
requires  MSHA  to  adjust  its  penalty 
conversion  table  to  incoiporate  the 
legislated  increase  in  the  maximum 
penalty  assessment  and  reflects  the 
clear  Congressional  intent  that  civil 
penalties  be  increased  across-the-board. 
The  latter  requires  MSHA  to  revise  its 
civil  penalty  regulations  to  include  non- 
S&S  violations  in  an  operator's  history 
of  violations,  and  to  consider  an 
operator's  history  of  violations  in 
determining  whether  a  non-S&S 
violation  would  be  eligible  for  a  single 
penalty  assessment. 

The  final  rule  is  generally  responsive 
to  these  legislative  and  judicial 
concerns.  However,  issues  related  to  the 
effect  of  history  of  violations  on 
determining  whether  a  non-S&S 
violation  would  be  eligible  for  a  single 
penalty  assessment,  that  is,  excessive 
history,  are  not  addressed  in  this  tinal 
rule.  'The  excessive  history  program  was 
proposed  by  the  Agency  in  the 
December  1990  notice.  MSHA  received 
numerous  and  extensive  comments  on 
the  excessive  history  proposal.  In 
addition,  some  commenters  took  the 
opportunity  to  comment  on  the 
excessive  history  program  criteria  as  ^ 
contained  in  the  May  29, 1990,  program 
policy  letter.  MSHA  has  reviewed  all 
comments  on  the  excessive  history 
program  and  believes  that  the  comments 


raise  many  legitimate  issues.  For  this 
reason,  MSHA  has  developed  a  revised 
excessive  history  proposal  which  will  be 
issued  as  a  separate  rulemaking. 
Therefore,  this  final  rule  will  address  all 
issues  in  the  December  1990  proposal 
except  for  excessive  history. 

In  addition  to  and  simultaneously 
with  the  revised  proposal  the  Agency  is 
issuing  a  revised  program  policy  letter 
containing  the  specific  criteria  for 
implementing  an  excessive  history 
program. 

MSHA  received  a  wide  variety  of 
comments  on  its  proposal.  However, 
several  comments  raised  issues  outside 
the  scope  of  the  proposal.  All  of  these 
comments  were  carefully  reviewed  and 
evaluated.  The  issues  addressed  in  this 
final  rule  are  limited  to  those  raised  in 
the  proposal. 

B.  Section-By-Section  Analysis  of  the 
Final  Rule 

The  following  section-by-section 
analysis  add^^sses  the  issues  raised  by 
the  proposal  and  covered  in  the  final 
rule. 

Section  100.3    Determination  of  Penalty 
Amount;  Regular  Assessment 

In  this  section,  MSHA  revises 
paragraphs  (c)  and  (g). 

Section  100.3(c)    History  of  Previous 
Violations 

The  December  1989  interim  action 
suspended  the  sentence  in  this 
paragraph  that  excluded  violations  that 
received  a  single  penalty  assessment 
and  were  paid  in  a  timely  maruier  from 
being  counted  as  part  of  an  operator's 
history  of  violations  for  penalty 
assessments.  Several  commenters 
opposed  this  revision.  They  contended 
that  it  unfairly  punished  those  operators 
who,  due  to  the  nature  of  their  mining 
operations,  tend  to  receive  many  nrni- 
S&S  violations  and  relatively  few  S&S 
violations.  As  a  single  penalty  violation 
represents  a  minimal  hazard,  they  stated 
that  less  hazardous  mines  will  be 
assessed  at  a  higher  rate  than  more 
hazardous  mines  by  counting  single 
penalty  assessments  in  history.  Other 
commenters  disagreed  and  contended 
that  all  violations  have  the  potential  for 
some  risk  to  the  miner  and  should  be 
counted  for  history  purposes.  In  this 
fmal  rule,  MSHA  adopts  the  language  in 
the  December  1989  interim  action  which 
deleted  the  language  that  excluded 
timely  paid  single  penalty  assessments 
from  the  calculation  of  history  of 
violations  for  assessment  purposes.  This 
action  is  consistent  with  the  Court's 
holding  in  Coal  Employment  Project  that 
Congress  intended  all  violations  to  be 
counted  in  a  mine's  history. 


Section  100.3(g) 
Table 


Penalty  Conversion 


MSHA  received  many  comments 
concerning  the  proposed  across-the- 
board  increase  in  the  civil  penalty 
conversion  table.  Most  commenters 
stated  that  die  proposed  five-fold 
increase  in  the  maximum  civil  penalty 
and  the  general  across-the-board 
increases  at  each  penalty  level  were  too 
great  and  would  cause  significant 
financial  hardship  for  many  mine 
operators.  Several  of  these  commenters 
noted  that,  although  there  has  been 
general  inflation  in  the  economy  since 
these  penalties  were  first  established, 
such  has  not  been  the  case  for  the  prices 
received  by  operators  for  many 
commodities,  particularly  coal.  Some  of 
these  commenters  furth«-  asserted  that 
many  operators  could  be  driven  out  of 
business  by  such  an  increase  in 
penalties.  A  few  commenters  expressed 
the  opinion  that  this  action  was 
proposed  in  order  for  MSHA  to  enhance 
its  revenues. 

Other  commenters,  however.  , 
disagreed  with  the  proposed  penalty 
table  on  the  grounds  that  Congress 
intended,  thitrogfa  the  Omnibus  Budget 
RecondUation  Act  that  MSHA  levy  a 
five-fold  across-the-board  increase  for 
all  its  dvil  penalties. 

In  this  final  rule,  MSHA  adopts  the 
penalty  table  contained  in  the  proposal. 
TTiis  action  is  responsive  to  the 
Congressional  mandate  expressed  in  the 
Omnibus  Budget  Reconciliation  Act. 
Further,  an  across-the-board  increase  in 
the  final  rule  reflects  inflationary 
changes  that  have  occurred  since 
penalties  were  last  revised,  and  also 
reflects  MSHA's  philosophy  that  more 
serious  hazards  warrant  higher  penalty 
increases.  MSHA  is  substantially 
increasing  its  dollar  assessments  so  that 
the  higher  penalty  points  receive  a 
higher  percentage  increase  than  do  the 
lower  penalty  points.  Thus,  lower 
penalty  point  assessments  are  increased 
by  1.5  times  the  preiious  assessment 
and  this  percentage  increase  grows  to  a 
five-fold  irjcrease  at  the  higher  penalty 
points. 

Finally,  it  should  be  noted  that  all 
MSHA  dvil  penalty  assessments  are 
paid  into  the  United  States  Treasury. 
N(»ie  are  deposited  into  MSHA's 
budget. 

In  the  preamble  to  the  proposed  rule. 
MSHA  requested  public  comments  on 
whether  the  final  rule  shoidd  include  an 
annual,  automatic  inflation  increase  lor 
penalties.  Several  commenters  opposed 
an  aatomatic  inflatioa  adjustment 
because  it  would  add  a  future  burden  to 
mine  operators  that  could  become 
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financially  disastrous  if  the  prices  of 
mine  commodities  fell  or  did  not  keep 
pace  with  the  economy's  inflation  rate. 
Some  of  these  commenters  also  stated 
that  each  future  increase  in  dvil 
penalties  must  go  through  public 
rulemaking  before  it  could  be 
implemented.  Other  commenters  were  in 
favor  of  an  annual,  automatic  inflation 
adjustment  because  it  was  the  only 
practical  way  to  ensure  that  the  real 
dollar  vdue  of  the  civil  penalties  does 
not  diminish  over  time. 

After  carefully  reviewing  these 
comments,  MSHA  determined  that  it  is 
not  appropriate  for  the  Hnal  rule  to 
contain  an  automatic  inflation 
adjustment  factor.  I 

Section  100.4    Determination  of  Penalty; 
Single  Penalty  Assessment 

MSHA  received  many  widely  varied 
comments  concerning  its  proposals  to 
increase  the  current  single  penalty  from 
$20  to  $50  for  a  timely  abated  non-S&S 
violation. 

Some  commenters  objected  to  the 
proposed  single  penalty  increase  as 
being  much  higher  than  the  level 
warranted  by  the  inflation  that  has 
occurred  since  the  $20  penalty  was 
instituted  in  1982.  Other  commenters 
objected  to  any  increase  at  all  because 
these  non-S&S  violations  are  violations 
for  which  there  is  no  associated 
potential  injury.  Another  conunenter, 
however,  suggested  that  these  penalties 
be  increased  to  $500  in  order  to  provide 
a  meaningful  deterrent  to  operators. 
Some  commenters  suggested  that  MSHA 
abandon  the  single  penalty  assessment 
and  assess  all  non-S&S  penalties  under 
the  regular  assessment  formula. 

MSHA  has  reviewed  these  comments 
and  the  Agency's  enforcement  records 
and  has  included  a  $50  single  penalty  in 
the  Hnal  rule.  This  represents  a 
substantial  increase  in  the  single 
penalty  and  the  Agency  continues  to 
believe  that  the  single  penalty  is 
warranted  in  certain  circimistances.  The 
single  penalty  assessment  continues  to 
serve  its  purpose  of  achieving  improved 
miner  safety  and  health  by  reducing  the 
amount  of  time  inspectors  spend  on 
conferencing  violations  that  have  a 
minimal  impact  on  mine  safety  and 
health.  This,  in  turn,  has  allowed 
inspectors  to  spend  more  time  focusing 
on  die  S&S  violations  that  have  the 
greater  potential  to  cause  fatalities  and 
injuries.  MSHA  believes  that  the 
increased  single  penalty  will  be  a  more 
effective  deterrent  to  non-S&S 
violations. 

Section  100.5    Special  Assessments 

Although  there  is  no  wording  change 
in  this  section,  there  will  be  a  change  in 


the  amjount  of  penalties  assessed  to  be 
consisFent  with  the  increase  in  single 
penalty  and  regular  formula 
assessments. 

rv.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  (RIA)  be 
performed  for  any  regulation  that  would 
have  a  $100  million  impact  on  the 
economy  or  a  major  impact  on  an 
industry.  MSHA  believes  that  this  Hnal 
rule  will  have  a  major  impact  on  the 
mining  industry,  and  therefore,  a 
regulatory  impact  analysis  (RIA)  has 
been  prepared  and  is  available  for 
public  review. 

Briefly  summarizing  the  Bndings  of 
that  RIA,  using  the  data  from  June  1, 
1990,  through  May  31, 1991.  MSHA 
estimates  what  would  have  been  the 
amounts  assessed  under  the  new 
penalty  conversion  table  and  under  the 
old  penalty  table  that  would  have 
occurred  in  the  absence  of  any 
excessive  history  program  for  regular 
assessments,  special  assessments,  and 
single  penalty  assessments. 

[In  millions  o(  doliars] 


Assessment 

Previous 
penalty 
table 
assess- 
ment 

New 
penalty 
table 
assess- 
ment 

Differ- 
ence 

Regular 

10.9 
4.4 
1.1 

20.3 
8.3 
2.9 

9.4 

Special 

3.9 

Single  penalty 

1.8 

Total 

16.4 

31.5 

151 

The  Agency  also  determined  that  the 
final  rule  will  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  has  also  been 
prepared  and  is  available.  Small 
operators  generally  are  in  the  weakest 
financial  position  and  an  increase  in 
penalty  assessments  will  have  a  greater 
effect  on  them  than  it  will  have  on  large 
operators.  Nevertheless,  this  greater 
effect  on  small  operators  does  not  mean 
that  it  will  result  in  a  substantial 
ntunber  of  these  operators  going  out  of 
business  solely  because  of  the  increased 
penalty  assessments. 

V.  Paperworic  Reduction  Act 

This  proposal  does  not  contain  any 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 

List  of  Subjects  in  30  CFR  Part  100 

Mine  safety  and  health.  Penalties. 


Dated:  January  17, 1992. 

WiUiam  |.  Tattenall. 

Assistant  Secretary  for  Mwe  Safety  and 
Health. 

Therefore,  part  100,  subchapter  P. 
chapter  I.  title  30  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100-CRITERIA  AND 
PROCEDURES  FOR  PROPOSED 
ASSESSMENT  OF  CIVIL  PENALTIES 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  815, 820,  an<fl957. 

2.  Section  100.3  is  amended  by 
revising  the  text  in  paragraph  (c) 
preceding  the  tables  and  paragraph  (g) 
to  read  as  follows: 

§  100.3    Determination  of  penalty  amount; 
regular  assessment 

(c)  History  of  previous  violations. 
History  is  based  on  the  number  of 
assessed  violations  in  a  preceding  24- 
month  period.  Only  violations  that  have 
been  paid  or  finally  adjudicated  will  be 
included  in  determining  history.  The 
history  of  previous  violations  may 
account  for  a  maximum  of  20  penalty 
points.  For  mine  operators,  the  penalty 
points  will  be  calculated  on  the  basis  of 
the  average  number  of  assessed 
violations  per  inspection  day  (VPID) 
(Table  VI).  For  independent  contractors, 
penalty  points  will  be  calculated  on  the 
basis  of  the  average  number  of 
violations  assessed  per  year  at  all  mines 
(Table  VR). 

(g)  Penalty  conversion  table.  The 
following  penalty  conversion  table  shall 
be  used  to  convert  the  accimiulation  of 
penalty  points  to  the  appropriate 
proposed  monetary  assessment. 

Penauty  Conversion  Table 


Points 


20  or 

21  „„ 
22...- 
23.™. 
24_... 
25..... 
26 
27..„ 
28..™ 
29 ..~ 
30.™. 

31  ..„. 

32  ...... 

33..... 

34..... 

35_.. 


36.. 
37. 
38. 
39. 


40. 


Penalty 


60 

66 

72 

78 

84 

90 

99 

108 

117 

126 

135 

147 

159 

171 

183 

195 

210 

225 

240 

255 

270 
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Penalty  Conversion  Table— Continued     Penalty  Conversion  Table— Continued     Penalty  Conversion  Table— Continued 


Points 

rmWyf 

41 

292 

42 

43...  

315 
337 

44 ,..,. 

360 

45..™.!  :  "...::z:  .  _ : 

382 

411 

412 

47..:::;:: :..."7""""  ~  r. .::::: 

442 

48 

518 

49 

617 

SO 

724 

51 

851 

S9    ,. 

967 

S3 ,.. 

1,134 
1.290 
1,457 
1,650 
1.855 
2.072 
2,301 
2.542 
2,816 

S4 ; 

ss 

56 

57™  „  . 

sa 

_ .„. 

sa 

60 ..,. ;,. 

81 

6?....,. 

3.105 
3,407 
3,724 
4.000 

4;200 

4,400 
4,600 

63 _. .. 

84 

65 ._..  

86 ,„„;,. 

67 ..   

68 

69 _...  „ 

4,800 

rotms 

Pwwity 

70 „_ 

71 _...  „ J 

72 

73 

5,000 
5.250 
5.500 

5.750 

74 . 

75 _ 

76 __  ._. „. 

6.000 
6.250 
6.500 

77 .  .   

7000 

78 .  

7.500 

79 

80 , 

8,000 
8,500 
9.500 
10.500 
11.500 
12.500 
13,500 
15.000 
17,000 

81 _..... 

82 

83 

84 „   .  

85 

86 

87 

M    

19000 

89   

21  000 

90 

91 

23,000 
25000 

92 

93 _ - — 

94 .„:  „ 

95 „„ 

98 „.,. 

27,500 
30,000 
32,500 
35.000 
37,500 
40,000 
42.500 

97 

PoMs 

99 

45.000 

100 



50.000 

3.  Section  100.4  is  revised  to  read  as 
IdUows: 

S  10a4    Dttwmlnrtion  of  penalty,  single 


An  assessment  of  $50  may  be  imposed 
as  the  civil  penalty  where  the  violation 
is  not  reasonably  likely  to  result  in  a 
reasonably  serious  injury  or  illness,  and 
is  abated  within  the  time  set  by  the 
inspector.  If  the  violation  is  not  abated 
within  the  time  set  by  the  inspector,  the 
violation  will  not  be  eligible  for  the  $50 
single  penalty  and  will  be  processed 
through  either  the  regular  assessment 
provision  (S  100.3)  or  special  assessment 
provision  ({ 100.5).' 

[FR  Doc.  92-1802  Piled  1-23-92;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30CFR  Part  100 

RIN  1219-AA49 

Criteria  and  Procedures  for  Proposed 
Assessment  of  Civil  Penalties 

AQCNCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
action:  Proposed  rule. 

SUMMANV:  This  proposed  rule  would 
revise  the  Mine  Safety  and  Health 
Administration's  (MSHA)  procedures  in 
30  CFR  part  100  for  fwoposing  dvil 
penalties  under  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Act).  The 
proposal  is  responsive  to  a  Noveinl)er 
21, 1969.  Order  of  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  It  would  include 
penalty  increases  for  a  mine  with  an 
excessive  history  of  violations.  This 
proposed  change  is  intended  to  induce 
greater  overall  mine  operator 
compliance  with  MSHA's  safety  and 
health  standards,  thereby  improving 
miner  safety  and  health.  Simultaneously 
with  the  publication  of  this  proposed 
rule,  MSHA  is  issuing  a  program  policy 
letter  containing  the  specific  ^niteria  that 
are  being  proposed  in4his  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  24, 1992. 

AOOncsscs:  Send  written  comments  to 
the  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 
Regulations,  and  Variances,  Roam  631, 
Ballston  Tower  No.  3, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
FOn  FURTHER  IMFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director.  Office  of 
Standards,  Regulations  and  Variances, 
MSHA  (703)235-19ia 
SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

The  proposed  rule  would  contain  no 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 

n.  Rulemaking  History  | 

MSHA  initially  had  two  types  of 
assessments:  regular  assessments  and 
special  assessments.  Regular 
assessments  were,  and  continue  to  be, 
computer-generated  using  a  formula 
system  whereby  penalty  points  are 
computed  and  then  converted  to  a  dollar 
amoimt.  This  computation  is  based  on 
the  criteria  in  the  Mine  Act  for  the  ^ 
assessment  of  penalties.  The  criteria 
include  mine  and  company  size,  history 
of  violations,  negligence,  gravity  of  the 


hazard,  and  good  faith  on  the  part  of  the 
operator  to  achieve  compliance.  Special 
assessments  were,  and  continue  to  be, 
prepared  manually  for  violations  that 
are  of  such  a  nature  or  seriousness  that 
an  appropriate  penalty  cannot  be 
determined  under  the  regular 
assessment  formula. 

On  May  21, 1982,  MSHA  revised  its 
penalty  regulations  to  include  a  $20 
single  penalty  assessment  for  non- 
signiHcant-and-substantial  (non-S&S) 
violations  that  were  timely  abated  (47 
FR  22286).  Non-S&S  violations  are 
violations  that  are  not  reasonably  likely 
to  result  in  a  reasonably  serious  injury 
or  illness.  The  regular  formula  system 
addressed  signiflcant-and-substantial 
(SAS)  violations.  S&S  violations  are 
those  that  are  reasonably  likely  to  result 
in  a  reasonably  serious  injury  or  illness. 
The  special  assessment  system 
continued  to  deal  with  the  most  serious 
violations.  For  regular  assessment 
purposes,  the  history  of  violations  was 
defined  as  the  average  number  of 
violations  per  inspection  day  (VPID)  for 
mine  operators  and  as  the  average 
number  of  violations  assessed  per  year 
at  all  mines  for  independent  contractors; 
i.e.,  contractor  violation  history  points 
(CVHP).  Single  penalty  violations  that 
were  timely  paid  were  not  included  in 
the  history  computation. 

On  February  17. 1988,  ^he  Coal 
Employment  Project  and  the  United 
Mine  Workers  of  America  challenged 
the  Secretary  of  Labor's  auAority  to 
assess  a  $20  single  penalty  for  non-S&S 
violations  that  are  timely  abated.  On 
November  21, 1989,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  upheld  MSHA's 
authority  to  assess  the  $20  single 
penalty.  Coal  Employment  Project  et  al. 
V.  Dole,  889  F.2d  1127,  but  ordered 
MSHA  to  revise  its  civil  penalty 
regulations:  (1)  To  take  a  mine 
operator's  history  of  violations 
speciHcally  into  account  in  determining 
whether  a  non-S&S  violation  qualifies 
for  a  single  penalty  assessment;  and  (2) 
to  include  single  penalty  violations  in 
the  history  of  violations  computation  for 
regular  assessments.  The  Court  further 
ordered  MSHA  to  take  immediate 
interim  steps  to  correct  these  defects  in 
the  assessment  system  and  remanded 
the  record  to  MSHA  to  revise  part  100  to 
comply  with  the  Court's  order.  The 
Court  retained  jurisdiction  of  the  case. 

In  response  to  the  remand,  MSHA 
published  an  interim  action  on 
December  29, 1989  (54  FR  53609),  that 
temporarily  suspended  the  sentence  in 
30  CFR  100.3(c)  by  which  timely  paid 
single  penalty  violations  were  excluded 
from  an  operator's  history  of  violations 
for  regular  assessment  purposes.  Thus, 


in  calculating  penalties  proposed  for 
S&S  violations,  MSHA  now  includes  all 
Hnal  violations,  both  S&S  and  non-S&S, 
in  an  operator's  history.  The  Agency 
also  revised  its  policies  by  instructing 
MSHA  enforcement  personnel  to  review 
non-S&S  violations  involving  high 
negligence  and  an  excessive  history  of 
the  same  type  of  violation  for  possible 
special  assessment.  While  these  interim 
provisions  were  in  effect,  the  Agency 
would  begin  the  rulemaking  process  to 
develop  a  flnal  rule,  thereby  complying 
with  the  Court's  order. 

On  April  12, 1990,  the  Coiut  found 
MSHA's  "high  negligence"  requirement 
in  its  new  assessment  policy  concerning 
non-S&S  violations  to  be  inconsistent 
with  the  November  21, 1989,  order. 
Accordingly,  the  Court  gave  MSHA  45 
days  to  respond  to  the  Court's  expressed 
concerns.  On  May  29, 1990,  MSHA 
issued  a  program  policy  letter 
implementing  a  program  of  increased 
penalties  for  a  mine  with  an  "excessive 
history"  of  violations,  including  both 
S&S  and  non-S&S  violations. 

On  December  28, 1990,  MSHA 
published  a  proposed  revision  to  its  civil 
penalty  regulations  (55  FR  53482)  that 
included  an  across-the-board  increase  in 
all  of  the  Agency's  penalties.  The 
proposal  provided  for  increases  in  ^ 
penalty  assessments  when  a  mine  has 
an  excessive  history  of  violations.  The   - 
excessive  history  proposal  was  based 
on  the  May  29. 1990,  program  policy 
letter.  The  comment  period  on  the 
proposal  was  initially  scheduled  to  close 
on  March  1, 1991,  but  it  was  extended  to 
March  18, 1991  (56  FR  8171),  and  then  to 
April  2, 1991  (56  FR  11130),  at  which  time 
it  ckised.  MSHA  received  comments 
from  all  sectors  of  the  mining  industry. 

Subsequently,  based  on  the  volume 
and  nature  of  the  comments  received  on 
the  December  1990  proposed  rule, 
MSHA  has  separated  the  rulemaking 
into  a  Hnal  rule  and  a  new  proposal. 

The  final  rule,  published  in  today's 
Federal  Register,  revises  the  penalty 
table  in  accordance  with  the  Omnibus 
Budget  Reconciliation  Act,  increases  the 
single  penalty  from  $20  to  $50,  and 
includes  single  penalty  violations  in 
history. 

This  proposed  rule  only  addresses  the 
excessive  history  assessment  program. 
In  response  to  comments,  the  excessive 
history  program,  which  was  included  in 
the  December  1990  proposal,  has  been 
revised  in  this  proposal. 

Finally,  MSHA  is  issuing  a  new 
program  policy  letter  to  replace  the  May 
29, 1990,  policy  letter.  This  new  program 
policy  letter  contains  the  revised 
specific  criteria  tot  implementing  the 
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excessive  history  program  contained  in 
this  proposal. 

The  final  rule,  the  proposed  rule,  and 
the  new  program  policy  letter  are  being 
issued  simultaneously,  so  that  the  new 
excessive  history  criteria  will  become 
effective  at  the  same  time  as  the  new 
penalty  table. 

m.  Discussion  and  Summaiy  of  the 
Proposed  Rule 

A.  General  Discussion 

At  the  outset  MSHA  would  like  to 
emphasize  that  the  Agency  is  requesting 
comments  on  all  aspects  of  this 
proposed  rule.  The  comments  submitted 
in  response  to  the  December  1990 
proposal  will  be  incorporated  into  this 
rulemaking  record.  The  public  will  be 
given  60  days  to  comment  on  this 
proposal. 

MSHA  intends  to  accomplish  four 
basic  objectives  with  this  proposal:  (1) 
Encourage  mine  operators  who  have  an 
excessive  history  of  violations  to 
improve  compliance;  (2)  respond  to  the 
ruling  of  the  Court  of  Appeals  by 
incorporating  the  history  of  violations 
into  determining  whether  a  non-S&S 
violation  is  eligible  for  a  single-penalty 
assessment;  (3)  retain  a  system  in  which 
violations  involving  serious  hazards 
receive  greater  penalties  than  violations 
involving  less  serious  hazards;  and  (4] 
respond  to  a  recommendation  by  the 
Office  of  the  Inspector  General  of  the 
U.S.  Department  of  Labor  that 
progressive  penalties  be  assessed  for 
repeat  violations  of  the  same  healdi  or 
safety  standard. 

Although  the  December  1990  proposal 
included  provisions  for  an  excessive 
history  program,  MSHA  is  reproposing  a 
substantially  revised  excessive  history 
program.  Several  of  the  revised 
provisions  result  from  comments  MSHA 
received  in  response  to  the  previous 
proposal.  The  Agency  believes  that  as 
this  revised  proposal  is  significantly 
different  from  the  previous  proposal,  a 
reproposal  is  appropriate. 

MHSA  received  numerous  and 
extensive  comments  on  the  excessive 
history  proposal.  In  addition,  some 
commenters  took  the  opportunity  to 
comment  on  the  excessive  history 
program  criteria  in  the  May  29, 1990, 
program  policy  letter.  MSHA  has 
reviewed  all  commenta  on  the  excessive 
history  program  and  believes  that  the 
comments  raise  many  legitimate  issues. 
In  addition,  there  were  several  other 
comments,  such  as  requesting  a  general 
revision  of  part  100  or  a  review  of 
enforcement  policies,  that  were  outside 
the  scope  of  the  proposal.  However,  this 
rulemaking  is  limited  to  the  excessive 
history  assessment  program. 


B.  Section-By-Section  Analysis  of  the 
Proposed  Rule 

The  following  section-by-section 
analysis  addresses  the  public  comments 
on  the  previous  proposal  and  describes 
the  resulting  new  proposal. 

Section  100.3    Determination  of  Penalty 
Amount;  Regular  Assessment 

In  this  section.  MSHA  proposes 
revisions  to  paragraphs  (a)  and  (c). 

Section  100.3(a)    General 

In  this  section,  MSHA  proposes  an 
excessive  history  assessment'program 
that  would  increase  the  amounts  of 
certain  proposed  penalties.  Increased 
assessments  at  mines  with  an  excessive 
history  of  violations,  including  both  S&S 
and  non-S&S  violations,  would  serve  as 
a  more  effective  deterrent  and  would 
help  to  reduce  the  number  of  violations 
at  those  mines,  thereby  providing  a  safer 
and  more  healthful  work  environment. 

In  reviewing  the  December  1990 
proposal,  several  commenters  noted  that 
the  use  of  the  word  "or"  in  the  proposed 
S  100.3(a)  could  be  interpreted  as 
meaning  that  an  excessive  history 
assessment  would  make  an  operator 
ineligible  for  a  "good  faith"  penalty 
reduction  from  a  timely  abatement. 
MSHA  did  not  intend  that 
interpretation.  In  fact,  under  the  May  29, 
1990,  program  policy  letter,  MSHA  has 
continued  to  apply  the  good  faith 
penalty  reduction  criterion  to  citations 
that  are  timely  abated  and  that  receive 
an  excessive  history  assessment.  For 
clarification,  the  word  "or"  that  had 
been  proposed  for  8  100.3(a)  is  changed 
to  "and"  in  this  proposal.  The  new 
program  policy  letter  will  continue  the 
current  policy  concerning  the 
applicability  of  the  good  faith  criterion 
to  citations  that  receive  an  excessive 
history  assessment  and  are  timely     . 
abated. 

Section  100.3(c)    History  of  Previous 
Violations 

Consistent  with  ctirrent  policy,  MSHA 
proposes  to  formalize  an  excessive 
history  assessment  program.  This 
excessive  history  program  would  be 
integrated  into  MSHA's  overall 
enforcement  strategy. 

In  selecting  the  criteria  for  an 
excessive  history  program,  MSHA  used 
the  experience  gained  under  the  May  29, 
1990,  program  policy  letter,  the  most 
recent  violation  and  enforcement  data, 
and  the  public  comments  on  the 
December  1990  proposal.  The  Agency 
intends  for  the  excessive  history 
program  to  address,  as  appropriate, 
hazards  at  both  large  and  small  mines, 
at  both  surface  and  underground  mines, 


and  at  both  coal  and  metal  and 
nonmetal  mines.  The  Agency  believes 
that  this  proposal  reflects  that  intent. 

Under  the  proposal,  excessive  history 
would  be  based  upon  two  criteria:  (1) 
Under  S  100.3(c)(1),  the  overall  violation 
history  for  a  preceding  24  month  period 
as  reported  by  VPID  or  CVHP;  and  (2) 
under  S  100.3(c)(2),  the  number  of  repeat  - 
violations  of  the  same  safety  or  health 
standard  per  inspection  day  (RPID)  in  a 
preceding  12-month  period.  Only  S&S 
violations  would  be  subject  to  excessive 
history  based  on  RPID.  A  mine  would 
also  need  to  have  more  than  10 
violations  in  a  preceding  24  month 
period  to  receive  an  excessive  history 
assessment.  The  specific  criteria  and 
penalty  assessment  increases  would  be 
included  in  the  final  rule.  Only  citations 
and  orders  that  are  paid  or  finally 
adjudicated  would  be  included  in 
determining  excessive  history.  Under 
the  proposal,  only  citations  and  orders 
issued  on  or  after  January  1, 1991,  would 
be  used  in  determining  excessive 
history.  The  Agency  would  use  the 
available  history  and  repeat  data  after 
January  1, 1991,  when  determining 
excessive  history  until  the  full  24  months 
of  history  and  12  months  of  repeat  data 
are  collected.  Thereafter,  the  rule  would 
be  applied  accordingly.  MSHA  requests 
comments  on  all  aspects  of  this 
proposal. 

Ehiring  the  last  several  months,  the 
Agency  has  reviewed  many  options  with 
respect  to  the  precise  numbers  to  be 
used  to  determine  whether  a  mine  has 
an  excessive  history  of  violations  as 
well  as  the  amount  of  the  penalty 
assessment  increases.  Based  on  the 
Agency's  experience  with  the  May  29, 
1990,  program  poUcy  letter  and  the 
comments  received  in  response  to  the 
December  1990  proposal,  MSHA  is 
proposing  the  following  criteria  and 
penalty  assessment  increases. 

In  order  to  receive  an  excessive 
history  assessment  under  the  VPIO  or 
CVHP  criterion,  a  mine  or  contractor 
would  need  to  have  20  penalty  points  for 
overall  history  (a  VPID  >  2.1  or  a  CVHP 
>  50)  based  on  a  previous  24  month 
period.  Both  S&S  and  non-S&S  final 
violations  would  be  included  in  this 
history  computation.  A  mine  or 
contractor  meeting  this  criterion  would 
receive  a  40  percent  increase  in  the  base 
penalty  assessment  for  all  regular- 
assessed  violations,  a  proportionate 
increase  on  special-assessed  violations, 
and  all  non-S&S  violations  that  would 
have  received  a  single  penalty  would 
receive  a  regular  penalty  assessment 

In  order  to  receive  an  excessive 
history  assessment  under  the  RPID 
criterion,  a  mine  would  need  to  have  an 
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RPID  greater  than  0.20.  An  RPID  of  0.21 
throu^  0.30  would  result  in  a  20  percent 
increase  in  the  base  penalty  for  all 
regular-assessed  violations;  an  RPIO  of 
0.30  through  0.40  would  result  in  a  30 
percent  increase;  and  an  RPID  greater 
than  0.40  would  result  in  a  40  percent 
increase.  Both  SAS  and  non-SAS 
violations  would  be  included  in  the  total 
number  of  repeat  violations.  However, 
the  repeat  violation  excessive  history 
criterion  will  apply  only  to  S&S 
violations.  Non-S&S  violations  that 
would  have  received  a  single  penalty 
assessirent  would  continue  to  receive  a 
single  penalty. 

There  are  signiCcant  differences 
between  these  proposed  criteria  and  the 
criteria  in  the  May  29, 1990,  program 
policy  letter. 

The  first  is  that,  with  respect  to  the 
VPID  criterion,  the  program  policy  letter 
imposed  excessive  history  increases  of 
20  percent  on  violations  at  mines  with 
VPID  >  1.7  through  1.9  (or  a  CVllP  >  40 
through  45),  a  30  percent  increase  on 
violations  at  mines  with  VPID  >  1.9 
through  2.1  (or  a  CVHP  >  45  through 
50),  and  a  40  percent  increase  on 
violations  at  mines  with  VPID  >  2.1  (or 
a  CVHP  >  50). 

The  second  is  that,  with  respect  to  the 
criteria  for  repeat  violations  of  the  same 
standard,  the  program  policy  letter  was 
based  on  total  repeat  violations  (not 
repeat  violations  adjusted  for  inspection 
days)  so  that  between  11  and  25  repeat 
violations  resulted  in  a  20  percent 
increase,  between  26  and  40  repeat 
violations  resulted  in  a  30  percent 
increase,  and  41  or  more  repeat 
violations  resulted  in  a  40  percent 
increase. 

The  third  is  that  the  program  policy 
letter  imposed  a  regular  formula 
assessment  on  non-S&S  violations  for 
excessive  history  based  on  repeat 
violations  of  the  same  standard. 

In  general.  MSHA  believes  fliat  mines 
with  a  VPID  or  CVHP  that  is  the  highest 
category  in  the  penalty  point  table 
-  indicates  a  lesser  concern  for 
compliance  with  MSHA  safety  and 
health  standards  than  does  a  lower 
overall  history.  Up  to  the  highest  penalty 
point  category,  there  is  a  progressive 
increase  in  the  number  of  penalty  points 
for  Increasing  VPID  or  CVHP.  An 
excessive  history  assessment  levied  on 
those  mines  with  the  highest  category  of 
penalty  points  would  continue  the 
progressive  penalty  concept  for 
increasing  VPID  and  CVHP  and  would 
encourage  these  operators  to  devote 
additional  eiTort  and  resources  to 
comply  with  MSHA  standards.  Thus, 
this  proposal  would  place  the  greatest 
penalties  on  mines  that  have  the  highest 
non-compliance  levels. 


Similarly,  the  proposed  use  of  RPID  as 

a  criterion  for  an  excessive  history 
assessment  is  based  on  a  determination 
that  repeat  violations  of  the  same 
standard  indicate  a  persistent 
compliance  problem.  MSHA  also 
carefully  reviewed  and  evaluated  both 
the  comments  concerning  the  use  of 
repeat  violations  as  an  excessive  history 
criterion  and  the  assessments  generated 
by  the  program  policy  letter.  In  addition, 
MSHA  reviewed  the  recommendation  of 
the  September  30, 1988,  Inspector 
General  Final  Audit  of  MSilA  entitled, 
"The  Mine  Plan  Approval  and  Selected 
Enforcement  Activities"  (IG  report)  that 
progressive  penalties  be  assessed  for 
repeated  violations  of  the  same 
standard.  MSHA  continues  to  believe 
that  repeated  violations  of  the  same 
standard  is  an  appropriate  criterion  to 
trigger  an  excessive  history  assessment. 
The  excessive  history  assessment  based 
on  repeat  violations,  unlike  the 
excessive  history  assessment  based  on 
overall  history,  would  apply  only  to  S&S 
violations.  An  excessive  history 
assessment  based  on  repeat  violations 
and  levied  only  on  S&S  violations  would 
focus  the  operator's  attention  on  a 
specific,  repetitive  problem  that  has  a 
higher  potential  for  injury  or  illness.  The 
initial  penalty  increase  would  give 
notice  to  a  mine  operator  that  this 
specific  problem  exists  and  the 
progressive  penalties  would  provide 
further  incentive  for  the  operator  to 
resolve  the  problem. 

Unlike  the  May  29, 1990,  program 
policy  letter  and  the  December  1990 
proposal  that  based  excessive  history 
assessments  on  the  total  number  of 
repeat  violations,  MSHA  proposes  to 
divide  the  total  number  of  repeat 
violations  by  the  nimiber  of  inspection 
days  and  to  use  this  RPID  as  the  basis 
for  the  excessive  history  assessment. 
There  may  be  a  belief,  as  reflected  in 
some  comments,  that  a  high  number  of 
repeat  violations  is,  by  itself,  not 
necessarily  indicative  of  a  high  hazard 
mining  operation.  For  example,  at  large 
gassy  underground  coal  mines  where 
MSHA  inspectors  may  be  continuously 
present,  it  might  not  be  unusual  to 
receive  10  ventilation  plan  citations 
annually  because  the  ventilation 
standard  is  the  standard  cited  for  many 
associated  violations.  Consequently,  a 
high  number  of  repeat  violations  of  the 
same  standard  does  not  necessarily 
indicate  a  mine  operator's  lack  of 
commitment  to  miner  safety  and  health 
but  rather  the  fact  that  it  may  have  been 
a  large  mine  that  required  more 
inspector  presence.  However,  by  using 
the  number  of  repeat  violations  divided 
by  the  number  of  inspection  days,  all 
mines  would  be  treated  more  equitably 


in  that  MSHA  inspection  time  would  be 
normalized. 

The  types  of  hazards  for  which  MSHA 
typically  issues  many  of  its  citations  are 
those  that  can  lead  to  fires,  explosions, 
and  other  types  of  major  accidents  with 
the  potential  to  cause  multiple  fatalities 
and  injuries  as  well  as  serious 
individual  injuries.  Consequently,  the 
values  proposed  for  triggering  an 
excessive  history  assessment  were 
selected  so  that  the  excessive  history 
penalty  would  focus  on  mines  that  have 
relatively  high  numbers  of  these  types  of 
violations. 

In  addition  to  the  comments 
concerning  the  specific  criteria  and 
penalty  amounts,  commenters  raised 
several  issues  concerning  the  excessive 
history  program.  First  the  majority  of 
commenters  suggested  that  the  specific 
criteria  and  the  exact  amount  of  the 
penalty  increases  for  an  excessive 
history  assessment  should  be  contained 
in  part  100  so  that  the  mine  operator 
would  have  notice  of  the  appropriate 
compliance  responsibilities.  MSHA 
agrees  and  included  the  specific 
excessive  history  assessment  criieria 
and  the  penalty  amounts  in  this 
proposed  rule.  MSHA  beUeves  that  this 
will  allow  the  public  ample  opportunity 
to  comment  on  this  important  aspect  of 
excessive  history.  MSHA  is  also  issuing 
a  revised  program  policy  letter  that 
continues  the  existing  excessive  history 
program,  but  under  this  new  criteria. 

The  second  issue  was  the  date  firom 
which  violations  would  begin  to  be 
counted  for  excessive  history 
assessments.  MSHA  proposed  a  starting 
date  of  January  1. 1991.  Until  January  1, 
1993.  the  VPID  and  CVHP  carculations 
would  be  based  on  fewer  than  2  years  of 
data,  and  until  January  1, 1992,  the  RPID 
would  be  based  on  less  than  1  year  of 
data.  However,  no  excessive  history 
assessment  would  be  levied  until  a  mine 
had  accumulated  more  than  10  fully  paid 
or  finally  adjudicated  violations. 

Comments  concerning  this  issue 
varied.  Some  commenters  criticized  the 
date  as  imposing  a  retroactive  penalty 
on  mine  operators;  they  contended  that 
violations  should  not  be  counted  for  the 
purposes  of  excessive  history 
assessments  until  a  final  rule  is 
promulgated.  Their  justification  is  that 
mine  operators  need  to  be  given  fair  and 
adequate  notice  of  this  change  in 
assessments  in  order  to  avoid 
retroactive  penalties.  These  conmienters 
asserted  that  many  mine  operators 
would  have  contested  certain  citations 
had  they  known  that  these  citations 
would  be  used  in  determining  whether 
or  not  an  operator  received  an  excessive 
history  assessment.  It  was  further 
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asserted  that  mine  operators  do  not  now 
contest  every  citation  that  they  believe 
to  be  improperly  issued — particularly 
those  involving  the  $20  single  penalty 
assessment — because  the  time  and  labor 
cost  of  contesting  the  citation  is 
substantially  greater  than  the  penalty 
itself.  If,  however,  operators  had  known 
that  these  citations  could  result  in  a 
future  excessive  history  assessment 
then  they  would  have  contested  many  of 
these  citations.  In  support  of  these 
a««<«i>rtions,  one  commenter  noted  that 
the  contested  citation  rate  went  from  an 
h'«itorical  average  of  about  3  percent  to 
about  6  percent  after  the  publication  of 
the  pattern  of  violations  nile  and  the 
program  policy  letter  establishing  the 
excessive  history  assessment  program. 
Thus,  in  order  for  mine  operators  to 
receive  adequate  notice  of  this  change  in 
penalty  assessments  and  to  react 
accordingly,  the  violation  history  for  an 
excessive  history  assessment  must  start 
no  sooner  than  30  days  after  the  final 
rule  is  promulgated. 

Other  commenters  criticized  the 
January  1, 1991,  date  because  the  May 
29  program  policy  letter  had  aheady 
established  an  excessive  history 
assessment  program  with  retroactive 
Starting  dates,  llius,  these  commenters 
stated  that  the  issue  of  retroactive 
criteria  is  assessing  penalties  is  not 
relevant  because  mine  operators  have 
received  adequate  notice,  and.  therefore, 
the  final  rule  should  continue  the  policy 
begun  in  the  program  policy  letter;  They 
contend  that  continuing  the  existing 
system  would  minimize  industry 
confusion  about  the  date  at  which 
violations  will  be  counted  for  excessive 
history  when  the  final  rule  becomes 
effective. 

MSHA  has  decided  to  repropose 
January  1, 1991.  as  the  effective  date  for 
including  violations  for  excessive 
history  assessments,  llie  Agency  seeks 
additional  comments  on  this  proposal. 

The  third  issue  concerned  MSHA's 
proposal  to  base  excessive  history  only 
on  violations  paid  or  finally  adjudicated. 
One  commenter  noted  that  under  certain 
circumstances,  a  mine  operator  may  be 
able  to  avoid  an  excessive  history 
assessment  by  virtue  of  having 
contested  citations  from  previous 
inspections.  This  commenter  suggested 
that  in  order  to  discourage  widespread 
filing  of  notices  of  contest  solely  to 
minimize  the  length  of  tune  a  violation 
would  be  included  for  excessive  history 
assessments,  all  citations  (including 
those  contested)  should  be  counted  on 
the  date  diey  were  issued.  Further, 
according  to  this  commenter.  any 
contested  pitation  would  be  eliminated 


from  excessive  history  assessment  only 
if  it  were  vacated. 

The  primary  reason  that  MSHA  does 
not  propose  to  adopt  this  suggestion  is 
that  the  Agency  does  not  believe  that  it 
is  either  appropriate  or  fair  to  include 
citations  that  are  ultimately  vacated  in 
an  excessive  history  assessment  In 
addition.  MSHA  does  not  believe  that 
operators  will  file  a  notice  of  contest 
solely  for  the  purpose  of  delaying  a 
potential  excessive  history  assessment. 
There  are  substantial  economic  costs 
associated  with  contesting  citations  and 
the  average  amount  of  time  during 
which  the  contested  citation  is  pending 
and  not  counted  for  history  will 
generally  be  too  brief  for  the  potential 
financial  gain  to  be  greater  than  this 
cost 

The  fourth  issue  concerned  the  overall 
equitableness  of  the  proposed  excessive 
history  assessment  program.  Several 
commenters  stated  that  the  number  of 
citations  issued  by  an  MSHA  inspector 
was  affected  by  several  factors  other 
than  the  actual  safety  and  health 
conditions  in  a  mine.  Specifically,  they 
stated  that  the  inspection  statistics 
demonstrated  that  different  MSHA 
districts  issued  different  numbers  of 
citations  per  inspector  visit  and  that 
underground  mines  received  a 
disproportionate  share  of  citations 
compelled  to  surface  mines.  They  also 
asserted  that  mines  in  which  a  miners' 
representative  accompanied  the 
inspector  received  more  citations  than 
mines  where  a  miner's  representative 
did  not  accompany  the  inspector.  They 
concluded  that  in  ordN  for  the  excessive 
history  assessment  program  to  be 
equitable,  the  raw  violation  data  need  to 
be  statistically  corrected  for  these 
factors.  Regardless  of  the  validity  of  the 
statistical  tendencies  reported  by  these 
commenters,  these  oonunents  relate  to 
enforcement  issues  that  are  outside  the 
scope  of  this  proposal 

lie  fifth  issue  concerns  whether  the 
excessive  history  criteria  should  include 
non-S&S  citations.  Some  commenters 
reported  that  although  they  are  issued 
more  non-SftS  citations  than  SftS 
citations,  they  are  receiving  excessive 
histoiy  assessments  under  the  May  29 
program  policy  letter  criteria  in  which 
non-S&S  violations  are  counted  for 
excessive  history.  They  contend  that 
because  a  non-SftS  violation  poses  Uttle, 
if  any.  threat  of  injury  to  a  miner,  it 
should  not  be  counted  equally  with  SftS 
violations  that  pose  a  threat  of  injury  to 
a  miner.  However,  other  commenters 
supported  the  inclusion  of  non-S&S 
violations  in  the  excessive  history 
pirogram  because  a  non-S&S  violation 
may  have  the  potential  to  cause  an 


injury  and  high  numbers  of  these 
violations  may  indicate  a  low  level  of 
commitment  to  miner  safety  and  health. 

As  the  Court  of  Appeals  in  Coal 
Employment  Project  was  concerned 
about  the  appUcability  of  the  history 
criterion  in  the  Mine  Act  to  non-S&S 
violations,  the  Agency  is  incorporating, 
through  the  final  rule,  non-S&S 
violations  into  the  overall  history 
computation.  Therefore,  as  excessive 
history  is  based  on  overall  history,  the 
Agency  proposes  to  incorporate  non- 
S&S  violations  into  the  computation  of 
total  violations  for  the  excessive  history 
assessment  program.  However,  the 
Agency  recognizes  that  S&S  and  non- 
S&S  violations  represent  different  levels 
of  hazards  and.  thus,  should  be 
addressed  differently.  Consequently,  as 
discussed  earlier,  MSHA  proposes  that 
all  non-S&S  violations  would  receive  a 
regular  assessment  if  the  mine's  VnD  or 
CVHP  is  20  penalty  points.  However, 
non-S&S  violations  would  not  be  subject 
to  the  RPID  criterion.  MSHA  requests 
additional  comments  on  this  aspect  of 
the  proposal. 

A  few  commenters  had  the  mistaken 
impression  that  MSHA  would  impose 
two  penalty  increases  for  excessive 
history  on  violations  at  mines  that 
qualified  under  both  criteria.  This  is  not 
MSHA's  intent  Further,  MSHA  has  not 
implemented  the  existing  excessive 
history  program  in  this  maimer.  MSHA 
will  imp>ose  only  one  penalty  increase 
for  excessive  history  on  any  individual 
violation.  If  a  violation  would  qualify 
under  both  criteria  but  each  criterion 
would  assign  a  different  percentage 
increase,  MSHA  proposes  to  use  the 
greater  percentage  increase  for  the 
assessment.  For  example,  if  an  operator 
had  a  VPID  of  2.1  (a  40  percent 
excessive  history  assessment)  and  a    . 
RPID  of  0.25  (a  20  percent  excessive 
history  assessment),  MSHA  would 
impose  the  40  percent  increase. 

in  evaluating  the  number  of  mines  and 
number  of  citations  that  would  be 
affected  by  the  proposed  excessive 
history  criteria,  MSHA  used  1980 
assessment  data.  On  that  basis,  MSHA 
determined  that  250  coal  mines  (about 
5.9  percent  of  all  active  coal  mines, 
including  mines  that  are  intermittenUy 
active,  in  1989)  would  have  received  an 
excessive  history  assessment  Of  diese 
250  coal  mines.  7B  would  have  been 
small  mines  (3.0  percent  of  all  small  coal 
mines],  115  would  have  been  medium- 
sized  mines  {7,7  percent  of  all  meditun- 
sized  coal  mines),  and  59  would  have 
been  large  mines  (25.7  percent  of  all 
large  coal  mines).  On  that  same  basis, 
MSHA  also  determined  that  293  metal 
and  nonmetal  mines  (about  2.5  percent 
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of  all  metal  and  nonmetal  mines, 
including  a  substantial  number  of  mines 
that  are  intermittently  active,  in  1989] 
would  have  received  an  excessive 
history  assessment.  Of  these  293  metal 
and  nonmetal  mines,  172  would  have 
been  small  mines  (2.1  percent  of  all 
small  metal  and  nonmetal  mines],  116 
would  have  been  medium-sized  mines 
(5.8  percent  of  all  medium-sized  metal 
and  nonmetal  mines],  and  5  would  have 
been  large  mines  (6.0  percent  of  all  large 
metal  and  nonmetal  mines]. 

With  respect  to  the  number  of 
violations  in  1989  that  would  have 
received  an  excessive  history 
assessment.  MSHA  determined  that 
5,157  coal  mine  violations  (5.1  percent  of 
all  coal  violations)  would  have  received 
an  exce^ssive  history  assessment.  On  the 
basis  of  mine  size,  1.044  of  these 
violations  would  have  occurred  at  small 
mines  (3.6  percent  of  all  small  coal  mine 
violations],  1,646  would  have  occurred 
at  medium-sized  mines  (3.9  percent  of 
all  medium-sized  coal  mine  violations], 
and  2,467  of  these  violations  would  have 
occurred  at  large  mines  (8.0  percent  of 
all  large  coal  mine  violations).  MSHA 
also  determined  that  3,005  metal  and 
nonmetal  mine  violations  (6.1  percent  of 
all  metal  and  nonmetal  mine  violations] 
would  have  received  an  excessive 
history  assessment.  On  the  basis  of 
mine  size,  1,325  of  these  metal  and 
nonmetal  mine  violations  would  have 
occurred  at  small  mines  (5-2  percent  of 
all  small  metal  and  nonmetal  mine 
violations],  1,641  would  have  occurred 
at  medium-sized  mines  (8.2  percent  of 
all  medium-sized  metal  and  nonmetal 
mine  violations),  and  39  would  have 
occurred  at  large  mines  (1.2  percent  of 
all  large  metal  and  nonmetal  mine 
violations). 

The  preamble  to  the  December  1990 
proposed  rule  presented  some  1989 
injury  rate  statistics  for  mines  that 
would  not  have  received  an  excessive 
history  assessment  compared  to  mines 
that  would  have  received  an  excessive 
history  assessment.  Some  commenters 
took  issue  with  those  statistics  because 
they  believed  that  MSHA  was 
interpreting  these  statistics  to  mean  that 
injury  rates  are  directly  related  to  the 
number  of  violations.  MSHA  did  not 
intend  to  imply  that,  taken  by  itself,  the 
number  of  violations  at  a  mine  reflects  a 
mine's  overall  safety  and  health 
environment.  Rather,  MSHA  presented 
these  aggregate  data  to  illustrate  that 
the  proposed  excessive  history  program 
would  have  affected  mines  that,  in  the 
aggregate,  had  greater  injury  rates  than 
those  mines  that  would  not  have  been 
affected  by  the  proposed  excessive 
history  program.  As  the  purpose  of 


citations  is  to  prevent  conditions  that 
may  result  in  fatalities  or  injuries,  a 
directly  proportional  relationship 
between  the  fatality  and  injury  rates 
and  the  excessive  history  criteria  is 
unlikely. 

In  response  to  commenters,  MSHA 
reviewed  its  1989  and  1990  assessment, 
injury,  and  fatality  data,  calculated  the 
average  injury  and  fatality  rates  for  all 
mines  that  would  have  received  an 
excessive  history  assessment  under  the 
program  policy  letter  criteria,  and 
compared  them  to  the  average  fatality 
and  injury  rates  for  all  mines  that  would 
not  have  received  an  excessive  history 
assessment.  These  rates  are  reported 
per  100  fulltime  equivalent  employees 
(i.e.,  every  200,000  employee  hours). 
Briefly  summarizing  the  results  that  are 
found  in  greater  detail  in  the  Preliminary 
Regulatory  Impact  Analysis  (PRIA). 
MSHA  calculated  that  the  aggregate 
1989  and  1990  injury  rates  in  coal  mines 
that  would  have  received  an  excessive 
history  were  14.56  and  12.55, 
respectively,  while  the  corresponding 
values  for  mines  that  would  not  have 
received  an  excessive  history  were  10.24 
and  9.91.  Similariy,  the  1989  and  1990 
injury  rates  for  metal  and  nonmetal 
mines  that  would  have  received  an 
excessive  history  were  9.95  and  9.04, 
respectively,  while  the  corresponding 
values  for  metal  and  nonmetal  mines 
that  would  not  have  received  an 
excessive  history  were  7.91  and  6.74, 
respectively. 

MSHA  also  calculated  that  the  1989 
and  1990  fatality  rates  in  coal  mines  that 
would  have  received  an  excessive 
history  were  OXn.  and  0.03,  respectively, 
while  the  corresponding  values  for  coal 
mines  that  would  not  have  received  an 
excessive  history  would  have  been  0.05 
and  0.04.  Similariy,  the  1989  and  1990 
fatality  rates  in  metal  and  nonmetal 
mines  that  would  have  received  an 
excessive  history  were  0.01  and  0.02, 
respectively,  while  the  corresponding 
values  for  metal  and  nonmetal  mines 
that  would  not  have  received  an 
excessive  history  were  0.02  and  0.02. 

These  aggregate  injury  data  reveal 
that  mines  that  would  have  received 
excessive  history  had  higher  aggregate 
injury  rates  in  both  years  than  did  mines 
that  would  not  have  received  excessive 
history.  These  aggregate  fatality  data, 
however,  do  not  present  as  clear  a 
picture.  For  three  of  the  four  fatality  rate 
comparisons,  there  is  no  statistical 
difference  between  the  rates.  Although 
the  1989  coal  fatality  data  differ  ftt)m  the 
other  data,  it  is  difficult  to  draw 
conclusions  from  one  year's  data 
because  fatalities  are  infrequent  and 
unpredictable  events.  Typically,  a  ten 


year  period  of  fatalities  is  necessary  in 
order  to  draw  conclusions. 

However,  the  excessive  history 
criteria  in  this  proposal  are  not  based  on 
fatality  and  injury  rates,  although  the 
Agency  reviewed  fatality  and  injury 
rates.  SpeciHc  fatality  and  injury  data 
are  reported  primarily  to  demonstrate 
that  the  evidence  is  consistent  with  a 
positive  relationship  between  fatality 
and  injury  rates  and  higher  VPID  and 
higher  RPID. 

Section  100.4    Determination  of  Penalty; 
Single  Penalty  Assessment 

MSHA  received  varied  comments 
concerning  its  December  1990  proposal 
to  require  that  a  violation  that  would 
have  received  a  single  penalty 
assessment  be  given  a  regular  formula 
assessment  if  it  met  the  criteria  for  ' 
excessive  history. 

Many  cojnmenters  stated  that  the 
single  penalty  should  continue  to  be 
assessed  as  it  has  been  assessed  since 
its  implementation  in  1982.  However,  the 
Court  of  Appeals  in  Coal  Employment 
Project  directed  MSHA  to  consider  a 
mine  operator's  history  of  violations  in 
determining  whether  a  single  penalty 
assessment  is  appropriate.  The  proposal 
is  responsive  to  the  Court's  directive. 

Other  commenters  suggested  that 
MSHA  abandon  the  single  penalty 
assessment  concept  and  assess  all  non- 
S&S  penalties  under  the  regular 
assessment  formula.  MSHA  has  not 
incorporated  this  suggestion  into  the 
proposal.  The  Agency  believes  that  the 
single  penalty  assessment  continues  to 
serve  a  safety  and  health  purpose  by 
reducing  the  amount  of  time  inspectors 
spend  on  conferencing  violations  that 
have  a  minimal  impact  on  mine  safety 
and  health.  This,  in  turn,  has  allowed 
insj)ectors  to  spend  more  time  focusing 
on  the  S&S  violations  that  have  the 
greater  potential  to  cause  fatalities  and 
injuries. 

Nevertheless,  MSHA  believes  that  - 
mines  with  a  VPID  >  2.1  may  evidence 
a  low  level  of  commitment  to 
compliance  with  MSHA  safety  and        , 
health  standards.  MSHA  believes  that 
compliance  at  these  mines  should  be 
improved  if  non-S&S  violations  receive  a 
higher  penalty.  Consequently,  MSHA 
proposes  that  all  non-S&S  violations  at 
mines  with  VPID  a  2.1  would  not  be 
eligible  for  a  single  penalty  but,  rather, 
would  receive  a  regular  penalty 
assessment.  However,  the  excessive 
history  repeat  violation  criterion  would 
not  apply  to  non-S&S  violations. 
Therefore.  non-S&S  violations  that  occur 
at  mines  with  RPID  greater  than  0.20 
would  still  be  eligible  for  the  single 
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penalty  assessment.  MSHA  requests 
comment  on  this  proposal. 

Section  100.5    Special  Assessments 

Although  there  is  no  wording  change 
in  this  section,  it  does  reference 
§  100.3(a].  Under  the  proposal,  S  100.3(a) 
would  incorporate  an  excessive  history 
program.  As  a  result,  violations 
processed  under  the  special  assessment 
provision  of  Part  100  that  meet  the 
excessive  history  criteria  would  also 
receive  an  additional  dollar  penalty  to 
reflect  the  excessive  history. 
Commenters  stated  that  there  was  no 
need  for  an  excessive  history  program 
because  there  is  a  special  assessment 
program.  Under  the  proposal,  district  - 
managers  would  still  be  able  to  request 
a  special  assessment  based  upon  a 
determination  that  (1)  the  penalty 
derived  from  the  computer-based 
program  is  not  sufficient  to  encourage 
compliance  or  (2)  a  mine  has  a 
compliance  problem  even  though  it  does 
not  meet  the  excessive  history  criteria. 

IV.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

Executive  Order  12291  requires  that  a 
preliminary  regulatory  impact  analysis 
(PRIA)  be  performed  for  any  proposed 
regulation  that  would  have  an  impact  of 
at  least  $100  million  on  the  economy  or 
would  have  a  major  impact  on  an 
industry  sector.  Although  this  proposed 
rule  would  not  have  a  major  impact  on 
the  economy  or  the  industry,  MSHA  has 
prepared  a  PRIA  that  is  available  to  the 
public. 

Briefly  summarizing  the  flndings  of 
that  PRIA,  using  the  data  from  June  1. 
1990.  through  May  31, 1991,  and  the  new 
penalty  table.  MSHA  estimates  the 
amounts  that  would  have  been 
assessed:  (1)  under  no  excessive  history 
program;  (2]  under  the  excessive  history 
program  based  on  the  May^29, 1990, 
program  policy  letter;  and  (3)  under  the 
proposed  excessive  history  criteria. 

New  Penalty  Table  Assessment 

[In  S  iTMllions] 


Baseline 

Total 

Irwrease 

No  Excessive  History 

31.5 

36.1 
32.9 

Excessive   History  (May  29 
Policy) 

46 

Excessive  Histoty  (Proposal)... 

1.4 

Note:  The  amounts  in  the  "Increase"  column  are 
based  on  a  comparison  with  the  baseline  of  "No 
Excessive  History". 

As  can  be  seen  in  this  table,  the 
proposed  excessive  history  criteria 


would  generate  a  4.4  percent  increase  in 
penalty  assessments  in  comparison  to 
the  14.6  percent  increase  that  would 
have  been  generated  under  the  May  29. 
1990,  program  policy  letter. 

The  Agency  also  determined  that  the 
proposal  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

List  of  Subjecto  in  30  CFR  Fart  100 

Mine  safety  and  health.  Penalties. 
Dated:  January  17, 1992. 
WimamJ.TattenalL 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Therefore,  it  is  proposed  to  amend 
part  100,  subchapter  P,  chapter  I,  title  30 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  lOO-CRITERIA  AND 
PROCEDURES  FOR  PROPOSED 
ASSESSMENT  OF  CIVIL  PENALTIES 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  815. 820,  and  957. 

2.  Section  100.3  is  amended  by 
revising  the  last  sentence  of  the 
concluding  text  of  paragraph  (a)  and  the 
text  in  paragraph  (c)  preceding  the  table 
to  read  as  follows: 

§  100.3    Determination  of  penalty  amount; 
reguiar  assessment 

(a)  *  *  * 
*  *  *  Where  appropriate,  this  penalty 
amount  will  be  adjusted  for 
demonstrated  good  faith  in  accordance 
with  paragraph  (f)  of  this  section  and  for 
excessive  history  in  accordance  with 
paragraphs  (c)  (2)  and  (3]  of  this  section. 
***** 

(c)  History  of  previous  violations.  (1) 
Overall  history  is  based  on  the  number 
of  assessed  violations  in  a  preceding  24- 
month  period.  Only  violations  that  have 
been  paid  or  Hnally  adjudicated  will  be 
included  in  determining  history.  The 
history  of  previous  violations  may 
account  for  a  maximum  of  20  penalty 
points.  For  mine  operators,  the  penalty 
points  will  be  calculated  on  the  basis  of 
the  average  number  of  assessed 
violations  per  inspection  day  (VPID) 
(Table  VI].  For  independent  contractors, 
penalty  points  will  be  calculated  on  the 
basis  of  the  average  number  of 
violations  assessed  per  year  at  all  mines 
(Table  VII). 

(2)  Excessive  history  shall  be  based 
on  overall  history  from  paragraph  (c)(1) 


of  this  section  and  the  number  of  repeat 
violations  of  the  same  standard  per 
inspection  day  (RPID)  in  a  preceding  12- 
month  period.  Excessive  history  is 
defmed  as  either  20  penalty  points  for  - 
overall  history  or  0.21  or  more  repeat 
violations  of  the  same  safety  or  health 
standard  per  inspection  day.  Only 
significant  and  substantial  (S&S) 
violations  will  be  subject  to  excessive 
history  based  on  RPID.  S&S  violations 
are  those  that  are  reasonably  likely  to 
result  in  a  reasonably  serious  injury  or 
illness.  Only  violations  that  are  paid  or 
Anally  adjudicated  will  be  included  in 
determining  excessive  history.  Mines 
having  10  or  fewer  assessed  violations 
in  a  preceding  24-month  period  will  be 
excluded  from  any  excessive  history 
determination.  Only  citations  and  orders 
issued  on  or  after  January  1, 1991,  shall 
be  considered  in  determining  excessive 
history  under  this  paragraph. 

(3)  The  percentage  increase  for 
excessive  history  based  on  overall 
history  is  40  percent.  The  percentage 
increase  for  excessive  history  based  on 
repeat  violations  per  inspection  day  is 
20  percent  for  0.21  through  0.30  repeat 
violations  per  inspection  day,  30  percent 
for  0.31  through  0.40  violations  per 
inspection  day.  and  40  percent  for  more 
than  0.40  violations  per  inspection  day. 
Penalties  for  violations  meeting  both 
excessive  history  criteria  will  be 
increased  by  40  percent. 
***** 

3.  Section  100.4  is  revised  to  read  as 
follows: 

S  100.4    Detennination  of  penalty;  single 


An  assessment  of  $50  may  be  imposed 
as  the  civil  penalty  where  the  violation 
is  not  reasonably  likely  to  result  in  a 
reasonably  serious  injury  or  illness 
(non-S&S),  and  is  abated  within  the  time 
set  by  the  inspector.  If  the  violation  is 
not  abated  within  the  time  set  by  the 
inspector,  the  violation  will  not  be 
eligible  for  the  $50  single  penalty  and 
will  be  processed  through  either  the 
regular  assessment  provision  (§  100.3)  or 
special  assessment  provision  (§  100.5).  If 
the  violation  meets  the  criteria  for 
excessive  history  under  S  100.3(c)(2]  of 
this  part,  it  will  not  be  eligible  for  the 
$50  single  penalty  and  will  be  processed 
through  the  regular  assessment 
provision  (8  100.3)  using  only  the  overall 
history  computation  under  1 100.3(c)(1). 

[FR  Doc.  92-1803  Filed  1-23-92:  8:45  am] 
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the  second  session  of  the 
102d  Congress,  which 
convenes  on  January  3,  1992. 
A  cumulative  list  of  Public 
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published  in  Part  II  of  the 
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For  those  of  you  who  must  keep  infonned 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  sut}ject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 194S, 
through  January  20, 1989,  and  which.have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by^)lher 
pnxlamations  or  Executive  oreiers,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  'reconstrucf  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  prodamatkMi 
and  Executive  order  issued  during  the 
1945-1989  period-along  with  any 
amendments— an  indication  of  its  cun«nt 
status,  and,  where  applicable,  its  location 
in  this  voluma 
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copies  of  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 
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postage  and  handling  and  are  subject  to  change. 

Please  Choose  Nfethod  of  Paymeiit: 

I I  Check  Riyable  to  the  Superintendent  cf  Documeots 

LJ  GPO  Deposit  Account        Li 
LJ  visa  or  MasterCard  Account 


(Comfwiy  or  Personal  Name) 


(Please  type  or  print) 


nnn-D 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(DaytinK  phone  including  area  code) 


(Puchase  Order  No.) 


Mifwt 


VES    NO 
e/addw  rniabli  to  o<fctr  waacrs?  □  D 


1  M  M  1  1  1  M  M  M  M  1  N  M 

1    1     1     1    1  (Credit  card  expimioo  date)             Ilumk  J«m  for 
'    '    '    '    '                                               yomr  order! 

(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Doounents 
P.a  Box  371954,  Pittsbuigh,  B\  15250-7954 


(a«) 


spinfonned 
ftsand 
iwenient 
researching 

is  edjtion  of 
lationsand 
dor 

I13.194S, 
^ich,have  a 
=br  those 
ted  by^)lher 
rs,the 
led  version. 
CochflQation 
document 
through 

nprehensive 

odamation 

igthe 

any 

its  current 

its  location 


leral  Register, 
ministration 


"^1 


ifcY^ 


»2)-512-2250 
IS, 

estic 
Docttmeots 

zn-D 


ZXE 

lumkyMifor 
your  order! 


(12W) 


>ocufnents 
5250-7954 


VOL 


ISS 


1992 


UMI 


VOL 

57 

ISS 

1  7 

JA 
27 

1992 

U  Ml 


1-27-92 
Vol.  57 


No.  17 


Monday 
January  27,  1992 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  tXX:UMENTS 
Washington,  CK:  20402 


OFFICIAL  BUSINESS 
Penalty  (or  pnvate  use,  $300 


**3|c*««***:*#«***«»5-DICir   48106 

ft  FR  SERIftSOOS  NOV  92      R 

SERIALS  PROCESSING 

UNIV  MICROriLMS  INTL 

300  N  2EEB  RD 

ftNH   ARBOR  MI      48106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

US  Government  Pnnting  Oltice 

(ISSN  0097-6326) 


^^^^1 

VOL 

^  7 

^H 

s5    / 

ISS 

H 

1  7 

JA 
27 

H 

1992 

H 

^1 

UMi 

H 

1-27-92 

Vol.  67         No.  17 

PagM  2979-3110 


Monday 
January  27,  1992 


Briefing  on  How  To  Use  the  Federal  Register 

For  information  on  a  brienng  in  Washington.  DC.  see 

announcement  on  the  inside  cover  of  this  issue. 


II 


Federal  Register  /  Vol.  57.  No.  17  /  Monday.  lanuary  27.  1992 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holiday's), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration,  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  IJ.  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  seal  of  jhe  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official 
serial  publication  established  under  the  Federal  Register  Act.  44 
U.S.C.  1507  provides  that  the  contents  of  the  Federal  Register 
shall  be  judicially  noticed. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  S340  per  year  in  paper  form:  $195  per  year  in  microfiche 
form:  or'  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents.  Mail 
to:  New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954. 
Pittsburgh.  PA  15250-7954.  or  charge  to  your  GPO  Deposit 
Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  57  FR  12345. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  Itie  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role_  in  the 
development  of  regulations. 

2.  The  relationship  between  Ihe  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:         To  provide  the  pul>lic  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  di.scussion  of 
specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 
DIRECTIONS: 


WASHINGTON,  DC 

January  31.  at  9:00  a.m. 
Office  of  the  Federal  Register. 
First  Floor  Conference  Room, 
1100  L  Street  NW...  Washington, 
202-523-5240. 

North  on  11th  Street  from 
Metro  Center  to  southwest 
corner  of  11th  and  L  Streets 


DC. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 
Subscriptions: 

Paper  or  fiche  202-783-3238 

Magnetic  tapes  512-2235 

Problems  with  public  subscriptions  512-2303 

Single  copies/back  copies: 

Paper  or  fiche  783-3238 

Magnetic  tapes  512-2235 

Problems  with  public  sin^e  copies  512-2457 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche  523-5240 

Magnetic  tapes                                              '',  512-2235 

Problems  with  Federal  agency  subscriptions  523-5243 

For  other  telephone  numbers,  see  Ihe  Reader  Aids  section 
■t  the  end  of  this  issue. 
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Agricultural  Marketir^  Service 

RULES  , 

Almonds  grown  in  California,  2984 

^ime  research,  promotion,  and  consumer  information  order, 
2985 
Oranges  (navel)  grown  in  Arizona  and  California,  2982 
Tomato  catsup;  grade  standards,  2980 

PROPOSED  RULES 

Almonds  grown  in  California,  3032 
Cotton  research  and  promotion  order 
Imported  cotton  and  cotton-containing  products; 

calculating,  collecting,  and  remitting  assessments; 
procedures:  correction,  3089 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Agricultural  quarantine  and  inspection  services;  user  fees 
(Hawaii  and  Puerto  Rico) 
Correction,  3089 
PROPOSEb  RULES 

Plant-related  quarantine,  domestic: 
Apricots,  persimmons,  and  pomegranates  from  Sonora, 
Mexico 
Correction,  3089 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities  ' 

Centers  for  Disease  Control 

NOTICES 

Meetings: 
Vital  and  Health  Statistics  National  Committee,  3059 
(2  documents) 

Coast  Guard 

RULES 

Drawbridge  operations: 
District  of  Columbia,  3008 

Commerce  Department 

See  International  Trade  Administration;  National  Institute 
of  Standards  and  Technology;  National  Oceanic  and 
Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Taiwan;  correction,  3042 
Textile  and  apparel  categories: 

New  outward  processing  program,  3042 

Commodity  Futures  trading  Commission 

NOTICES 

Contract  market  proposals: 
New  York  Cotton  Exchange — 
European  currency  unit,  3043 


Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  3085 
(2  documents) 

Council  on  Environmental  Quality 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
3043 

Customs  Service 

NOTICES 

Customs  broker  merger,  consolidation,  etc.;  new  powers  of 
attorney  and  brokers  license;  position  statement,  3083 

Education  Department 

NOTICES  4 

Meetings: 
National  Assessment  Governing  Board,  3045 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission;  Hearings 
and  Appeals  Office,  Energy  Department;  Western  Area 
Power  Administration 
NOTICES 

Environmental  statements;  availabihty,  etc.: 
Nuclear  weapons  complex;  nonnuclear  facilities 
consolidation,  3046 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States:  - 

Ohio,  3011 

Virginia,  3010 
Air  quality  planning  purposes;  designation  of  areas:  ^ 

Wisconsin,  3013 
PROPOSED  RULES 

Pesticide  programs: 
Pesticide  management  and  disposal;  recall  procedures; 
notification  to  Agriculture  Secretary,  3038 
NOTICES 

Air  quality;  prevention  of  significant  deterioration  (PSD): 

Permit  determinations,  etc. — 
Region  II,  3054 
Meetings: 

Science  Advisory  Board,  3055 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 

Resolve  Manufacturing,  Inc.  Site,  NY,  3055 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices;  monthly  status  reports,  3056 

Premanufacture  notices  receipts,  3098 

Environmental  Quality  CouncH 

See  Council  on  Environmental  Quality 

Executive  Office  of  the  President 

See  Council  on  Environmental  Quality;  Trade 
Representative,  Office  of  United  Stales 
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Federal  Aviation  Adntinistration 

RULES 

Airspace  reclassification;  correction.  3090 

Airworthiness  directives: 

Aerospatiale,  3000.  3001 
(2  documents) 

Boeing.  3002.  3004 
{3  documents) 

Canadair.  Ltd..  3006 
PROPOSED  RULES 
Airworthiness  directives: 

Piper,  3033 

Federal  Communications  Commission 

iRULES  1 

Common  carrier  services:       | 
Public  mobile  ser\'ices — 
Cellular  radio  telecommunications  service;  comparative 
renewal  proceedings  standards,  3026 
PROPOSED  RULES  l 

Common  carrier  services:       | 
International  competitive  carrier  decision  (1985): 
modification,  3038 

Federal  Contract  Compliance  Programs  Office 

RULES 

Contractors  and  subcontractors  for  disabled  veterans  and 

veterans  of  the  Vietnam  era;  affirmative  action 

obligations: 
Vietnam  era  veterans;  definition 

Correction,  3089 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  3088- 

Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  3085 

Applications,  hearings,  determinations,  etc.: 
Amerada  Hess  Pipeline  Corp.  et  al.,  3048 
East  Tennessee  Natural  Gas  Co.;  correction.  3048 
James  River-New  Hampshire  Electric.  Inc.,  3049 
Maine  Public  Service  Co.,  3049 
Tennessee  Gas  Pipeline  Co.,  3049 
Texas  Eastern  Transmission  Corp.,  3050 
Transcontinental  Gas  Pipe  Line  Corp..  3050 

Federal  Maritime  Commission 

RULES 

Practice  and  procedure: 

Special  docket  applications,  3025 
NOTICES 

Agreements  filed,  etc..  3057 
Freight  forwarder  licenses: 

Castelazo  &  Associates  et  al..  3057 


Federal  Reserve  System 

RULES 

Securities  credit  transactions;  OTC  margin  stocks  list 

(Regulations  G,  T,  U,  and  X),  2997 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Citco  Bancshares,  Inc..  3057 

Soilthem  Banking  Corp.  et  al..  3058 

Thomson.  Richard  Spotswood.  et  al.,  3058 

U.S.  Bancorp.  3058 


UMI 


Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Health  Care  Financing 
Administration;  Health  Resources  and  Services 
Administration;  National  Institutes  of  Health 

Healtti  Care  Financing  Administration 

RULES 

Medicare:  ' 
Inpatient  hospital  prospective  payment  system  and  1991 
FY  rates 
Capital-related  costs;  correction.  3015 

aHealth  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Minority  health  professions  education  centers  of 
excellence,  3059 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders,  3050,  3052 
(2  documents) 

Indian  Affairs  Bureau  •• 

RULES 

Housing  improvement  program  revision,  3102 

Interior  Department 

See  Indian  Affairs  Bureau;  Land  Management  Bureau; 
National  Park  Service;  Reclamation  Bureau 

International  Trade  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Massachusetts  Institute  of  Technology  et  al.;  correction. 
3089 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 
Direct  service  orders — 
Chicago  Central  &  Pacific  Railroad  Co..  3064 

Justice  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
3065 

Lat>or  Department 

See  Federal  Contract  Compliance  Programs  Office; 
Occupational  Safety  and  Health  Administration; 
Pension  and  Welfare  Benefits  Administration    - 

Land  Management  Bureau 

RULES 

Minerals  management: 
Onshore  oil  and  gas  operations;  Federal  and  Indian  oil 
and  gas  leases — 
Order  No.  2;  drilling  operations;  clarification.  3023 
PROPOSED  RULES 
Minerals  management: 
Mineral  materials  disposal — 
Sales  contracts,  3092 
NOTICES 
Environmental  statements;  availability,  etc.: 

Wells  Resource  Area.  NV.  3062  ■; 

Meetings: 
Craig  District  Grazing  Advisory  Board.  3063 
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Survey  plat  Hlings: 

Nevada,  3063 
Withdrawal  and  reservation  of  lands: 

Nevada;  correction,  3063  ^ 

Wyoming;  correction,  3089 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Commercial  Programs  Advisory  Committee,  3074 
Space  Science  and  Applications  Advisory  Committee, 

3075 
Space  Station  Advisory  Committee,  3075 

National  Foundation  on  ttte  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Media  Arts  Advisory  Panel,  3075 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Blue  Bird  Body  Co.,  3082 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings:  "^ 

OSI  Implementors  Workshop,  3042 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Early  melanoma  diagnosis  and  treatment;  consensus 
development  conference,  3062 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Cray  whale,  3040 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Conoco  Inc.,  3042 

National  Park  Service 

NOTICES 

Meetings: 
San  Francisco  Maritime  National  Historical  Park 

Advisory  Commission,  3064. 
Upper  Delaware  Citizens  Advisory  Council,  3064 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Consumers  Power  Co.,  3076 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 
Safety  and  health  standards: 
Indoor  air  pollutants;  occupational  exposure,  3095 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 


Pacific  Northwest  Electric  Power  and  Conservation 
Planning  Council 

NOTICES 

Power  plan  amendments: 
Columbia  River  Basin  fish  and  wildlife  program.  3077 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Merrill  Lynch,  Pierce,  Fenner  ft  Smith  Inc.,  3065 
Wine  Group  et  al.,  3066 

Personnel  Management  Office 

RULES 

Health  benefits.  Federal  employees: 

Premiums;  direct  payment  for  annuitants,  2979 
PROPOSED  RULES 
Prevailing  rate  systems,  3032 

Public  Health  Service 

See  Centers  for  Disease  Control;  Health  Resources  and 
Services  Administration;  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Water  resources  planning;  discount  rate  change,  3063 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  3088 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  3077 

Applications,  hearings,  determinations,  etc.: 
Bull  ft  Bear  Overseas  Fund  Ltd.  et  al.,  3078 
Public  utility  holding  company  filings,  3080 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements  .    "' 

Trade  Representative,  Office  of  United  States 

NOTICES 

Intellectual  property  rights  protection,  countries  denying 
policies  and  procedures: 
China,  3084 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 

National  Highway  Traffic  Safely  Administration 
NOTICES 
Aviation  proceedings: 

International  cargo  rate  flexibility  level.  3082 
Meetings: 
Conferences  in  Ocean  Shipping  Advisory  Commission. 
3082 

Treasury  Department 

See  also  Customs  Ser\ice 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
3083 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Sunshine  Act,  3088 
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UMI 


Veterans  Affairs  DepartmenI 

PROPOSED  RULES 

Federal  claims  collection;  offset  from  compensation  or 
pension  benefit  payments.  3(135 

Western  Area  Power  Administration 

^NOTICES 

Power  rate  adjustments: 
Salt  I^ke  City  Area  Integrated  Projects.  UT.  et  al..  3053 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  the  Interior,  Bureau  of  l.and  Management, 
3092 


Part  III 

Department  of  Labor.  Occupatiorial  Safety  and  Health 
Administration.  .3095 

Partly 

Environmental  Protection  Agfincy,  3098 

Party 

Departfnent  of  the  Interior.  Bureau  of  Indian  Affairs.  3102 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having 
general  applicatNlity  and  legal  effect  most 
of  wAiich  are  keyed  to.  and  codified  in 
the  Code  of  Federal  FVegulations,  «^«ch  is 
put)lished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  t>ooks  are  Fisted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

SCFRPartSM 

RIN  3206-AEM 

I  euviBi  unpfoyOT*  iivmui  imiiviiis 
Program:  Direct  Payment  of  FEHB 
Premiums  for  Armultants 

AAENCV:  O^ice  of  Personnel 

Management. 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  adopting  its 
previously  issued  interim  regulation  that 
implements  section  1  of  Public  Law  101- 
303.  This  section  of  law  allows  all 
annuitants  to  make  direct  payment  of 
premiums  for  their  Federal.£mployees 
Health  Benefits  (FEHB)  coverage  when 
their  annuity  is  too  low  to  cover  the 
insurance  premiums.  Previously,  only 
annuitants  in  the  Federal  ^nployees 
Retirement  System  (FERS)  were  allowed 
to  make  direct  payment  of  their  FEHB 
premiums. 

EFFECTIVE  DATE:  Februaiy  26. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Abby  L  Block,  (202)  606-0191. 
SUPPLEMENTARY  INFORMATION:  On  June 
6. 1991,  OPM  issued  an  interim 
regulation  in  the  Federal  Register  (56  FR 
25995)  that  implemented  section  1  of 
(Pub.  L  101-303)  by  providing  that 
annuitants  whose  immediate  or  survivor 
annuities,  excluding  annuities  of  the 
Thrift  Savings  Plan,  are  insufficient  to 
cover  the  withholdings  required-for 
enrollment  in  a  particular  FEHB  plan 
may  enroll,  or  remain  enrolled,  in  such  a 
plan  by  paying  the  FEHB  premiums 
directly  to  the  retirement  system. 

The  regulation  provided  that  any 
annuitant  whose  enrollment  has  been 
terminated  because  his  or  her  annuity 


was  insufficient  to  cover  the 
withholdings  for  the  plan  in  which  he  or 
she  was  enrolled  may  apply  to  his  or  her 
retirement  system  to  be  reinstated  in 
any  available  FEHB  plan  or  opticm.  In 
addition,  any  annuitant  who  can  show 
evidence  that  he  or  she  changed 
enrollment  to  a  lower  cost  option  or 
plan,  or  to  a  self-only  enrollment 
because  his  or  her  annuity  was 
insufficient  to  cover  the  withholdings  for 
the  plan  in  which  he  or  she  was 
enrolled,  may  apply  to  his  or  her    - 
retirement  system  to  change  his  or  her 
enrollment  to  any  available  FEHB  plan 
or  option  in  the  FB1B  Program  in  which 
the  enrollee's  share  of  the  total  premium 
exceeds  his  or  her  monthly  annuity. 

The  regulation  specified  that  the 
annuitant  may  choose  the  effective  date 
of  the  reinstatement  or  the  change  of 
enrollment  to  be  either  the  1st  day  of  the 
Ist  pay  period  that  begins  after  the 
health  benefits  registration  fonn  is 
received  by  the  retirement  system;  or. 
the  later  of  the  date  enrollment  was 
terminated  or  changed,  or  May  29, 1990. 
Retroactive  reinstatement  or  change  of 
enrollment  is  contingent  upon  payment 
of  appropriate  premiums  retroactive  to 
the  effective  date  of  the  reinstatement  or 
the  change  of  enrollment. 

OPM  received  comments  from  one 
insurance  carrier.  The  commenter 
expressed  concern  about  the  provision 
of  the  regulation  which  allows 
annuitants  to  choose  the  effective  date, 
of  the  reinstatement  or  change  in 
enrollment.  The  commenter  believes  a 
potential  exists  for  increased 
administrative  costs  resulting  from 
adjusting  enrollment  records  and 
retroactively  paying  claims  if  the 
annuitant  elects  a  retroactive  effective 
date. 

We  do  not  foresee  the  retroactive 
enrollment  provision  of  the  regulation 
resulting  in  significantly  increased  costs 
for  two  reasons.  First,  based  on  our 
experience  to  date,  we  do  not  expect  a 
large  number  of  individuals  to  choose  to 
retroactively  reinstate  or  change  their 
enrollment.  Second,  any  extra  and 
appropriate  administrative  costs  a 
carrier  might  incur  would  be  chargeable 
to  the  Federal  contract:  therefore,  the 
carrier  itself  would  suffer  no  loss. 

The  commenter  also  suggested  that 
specific  guidelines  be  established  to 
ensure  that  new  enrollments  are 


submitted  to  carriers  in  a  timely  manner. 
We  appreciate  the  carrier's  conoen 
regarding  prompt  submission  of  new 
enrollments.  Therefore,  we  are 
developing  guidelines  which  will  make 
more  explicit  to  appropriate  offices  the 
procedures  for  ensuring  the  timely 
processing  and  reconciliation  of 
enrollments. 

The  commenter  also  suggested  that 
guidelines  concerning  lermmation  of 
coverage  for  nonpayment  of  premiums 
should  be  established.  Guidelines 
concerning  termination  of  coverage  for 
nonpayment  of  premiums  are  already 
established.  These  guidelines  are 
located  in  paragraph  890.502(fH4)  of  title 
5  of  the  CFR.  The  guidelines  were  issued 
in  interim  and  final  regulabons 
published  in  the  Federal  Register  on 
October  22, 1987  (52  FR  39493)  and 
August  2S,  1988  (53  FR  32367).  and 
applied  solely  to  annuitants  of  the 
Federal  Employees  Retirement  System. 
This  final  regulation  amends  5  CFR 
890.502  to  extend  the  coverage  of  the 
guidelines  concerning  termination  of 
coverage  for  nonpayment  of  premiums 
to  all  annuitants. 

EX).  12291,  Federal  Reguletioa 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  secbon  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  will  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
annuitants  and  former  spouses. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  insurance.  Retirement. 

Ofiice  of  Rersonnel  Management. 
CoMtanoe  Bacfy  Newmao, 
Director. 

Accordingly.  OPM  is  adopting  its 
interim  regulations  under  5  CFR  part  880 
published  on  June  6. 1991  (56  FR  25995), 
as  final  rules  without  change. 

[FR  Doc.  92-1855  Filed  1-24-92;  8:45  am) 
BHJJNQ  COCK  •32».«1^ 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  52 
(FV-39-2041 

United  states  Standards  for  Grades  of 
Tomato  Catsup 


agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


SUMMARY:  In  compliance  with  the 
requirements  for  periodic  review  of 
existing  regulations  and  in  response  to  a 
petition  from  the  Indiana  Food 
Processors  Association,  Incorporated 
(IFPA),  the  Agricultural  Marketing 
Service  (AMS)  is  revising  the  United 
States  Standards  for  Grades  of  Tomato 
Catsup.  This  final  rule  changes  the  U.S. 
grade  standards  for  tomato  catsup  by: 

(1)  Revising  the  scoring  for  consistency: 

(2)  replacing  dual  grade  nomenclature 
with  single  letter  grade  designations;  (3) 
providing  for  use  of  other  methods  or 
devices  that  are  approved  by  USDA  to 
determine  catsup  color;  and  (4) 
removing  §  52.2112,  score  sheet  for 
tomato  catsup.  The  effect  of  this  revision 
will  be  to  improve  the  standards, 
encourage  uniformity  in  commercial 
practices,  and  facilitate  the  marketing  of 
tomato  catsup.  As  most  catsup  available 
to  consumers  is  sold  at  retail  by  brand 
name  and  not  U.S.  Grade,  this  revision 
is  not  expected  to  materially  affect  the 
ability  of  consumers  to  select  from  a 
wide  range  of  catsup  with  varying 
consistencies.  No  significant  changes  in 

,  brand  formulae  are  anticipated.  State 
and  Federal  food  buyers  that 
incorporate  U.S.  grade  standards  for 
quality  grades  as  part  of  their 
specifications  will,  however,  be  able  to 
purchase  somewhat  thicker  catsup  than 
they  now  can.  Under  this  revision 
catsup  which  flows  more  than  10.0 
centimeters  (low  consistency)  could  be 
commercially  marketed  but  would  not 
be  compatible  in  quality  with  the  U.S. 
Grades. 

EFFECTIVE  DATE:  February  26, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Harold  A.  Machias.  Processed  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture,  room  0709. 
South  Building,  P.O.  Box  96456. 
Washington.  DC  20090-6456,  Telephone 
(202)  720-6247. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  designated  as  a  "nonmajor"  rule.  It 


will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

There  will  be  no  major  increase  in 
cost  or  prices  for  consumers;  individual, 
industries:  Federal,  State,  or  local 
government  agencies;  or  geographic 
regions.  It  will  not  result  in  significant 
effects  on  competition,  employment, 
investments,  productivity,  innovations, 
or  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator,  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act,  (5  U.S.C. 
601  et  seq.),  because  it  reflects  current 
marketing  practices.  In  addition,  use  of 
these  standards  is  voluntary.  A  small 
entity  may  avoid  incurring  additional 
economic  impact  by  not  employing  the 
standards. 

The  United  States  Department  of 
Agriculture  (USDA)  received  a  petition 
from  the  Indiana  Food  Processors 
Association,  Incorporated  (IFPA), 
requesting  that  the  U.S.  grade  standards 
for  tomato  catsup  be  revised  to  reflect 
prevailing  processing  techniques, 
procedures,  and  tomato  varieties  that 
have  provided  processors  with  the 
ability  to  produce  tomato  catsup  of  a 
higher  consistency  (resistance  of  a  fluid 
to  deformation  i.e..  apparent  viscosity). 
Consumers  have  demonstrated  a 
preference  for  such  tomato  catsup,  and 
IFPA  believes  that  U.S.  Grade  A  should 
include  higher  consistency  requirements. 
In  their  petition,  IFPA  specified  their 
recommendations  for  those 
requirements. 

USDA  reviewed  their  petition  and 
contacted  IFPA  for  further  clarification 
regarding  their  recommended  changes. 
Upon  completion  of  the  review,  USDA 
determined  that  changes  in  the 
standards  for  catsup  consistency,  as 
well  as  other  changes  involving  the 
grading  nomenclature  and  score  sheets, 
should  be  proposed. 

Large  core  tomato  varies  were  used 
for  processing  when  the  current  U.S. 
grade  standards  were  last  amended  in 
August  1953.  These  tomatoes  are  slightly 
higher  in  natural  tomato  solids  (i.e.. 
sucrose  and  other  sugars,  fruit  acids, 
and  mineral  salts),  but  lack  the 
consistency  level  of  coreless  tomatoes. 
Due  to  the  development  and  increased 
use  of  coreless  tomatoes  by  the  industry, 
the  texture  and  viscosity  of  tomato 
catsup  on  the  market  have  changed  to  a 
higher  consistency. 

Tomato  catsup  consistency  is 
determined  by  Bostwick  consistometer 
readings,  which  measure  the  distance  a 


specific  volume  of  catsup  flows  in  30 
seconds  on  a  level  plane.  This  method     ^ 
reflects  the  resistance  of  the  catsup  to 
flow  and  the  tendency  of  the  liquid 
portion  of  catsup  to  separate  from  the 
insoluble  solids  portion. 

Graders  are  instructed  to  assign  score 
points  according  to  the  consistometer 
readings,  expressed  in  centimeters  (cm), 
and  the  measurement  of  apparent  free 
liquid.  Low  consistency  catsup  Hows 
farther  than  high  consistency  catsup. 
Under  the  current  system  ouiHned  in  the 
grading  manual,  consistency  readings 
ranging  from  4.1  to  5.5  centimeters 
represent  optimum  consistency  and  are 
assigned  25  score  points,  the  highest 
possible  score  assigned  for  U.S.  Grade  A 
catsup.  Lower  score  points  are  assigned 
relative  to  how  far  catsup  will  flow  as 
compared  with  this  optimum  range.  For 
example,  tomato  catsup  with  a 
consistency  range  of  3.6  to  3.7 
centimeters  or  6.6  to  7.9  centimeters 
cannot  be  assigned  a  score  of  more  then 
23  points.  In  this  example,  higher 
consistency  catsup  (3.6  cm)  scores  the 
same  as  lower  consistency  catsup  (7.9 
cm),  falling  within  the  currently  defined 
range. 

To  conform  with  the  apparent 
industry  practices  and  consumer 
preferences.  USDA  proposed  to  amend 
the  standards  so  that  higher  consistency 
or  "thicker"  catsup  could  be  assigned  a 
higher  score  and  lower  consistency  or 
"thinner"  catsup  assigned  a  lower  score. 
Appropriate  modifications  to  the 
"Grading  Manual  for  Tomato  Catsup" 
would  be  made  once  the  grade 
standards  revision  became  effective. 

Under  the  proposed  rule,  catsup  with 
"good  consistency"  ranging  from  3.0  to 
7.0  centimeters,  would  be  graded  U.S. 
Grade  A  or  B.  Within  the  "good 
consistency"  range,  the  highest  score 
points  would  be  assigned  to  the  highest 
consistency  (3.0  centimeters)  catsup. 
Catsup  falling  outside  the  range  for 
"good  consistency,"  but  fiowing  not  less 
than  2.0  centimeters  nor  more  than  10 
centimeters  would  be  graded  U.S.  Grade 
C.  Within  this  "fairly  good  consistency" 
range,  the  highest  score  points  would  be 
assigned  to  catsup  approaching  "good 
consistency."  Most  tomato  catsup  in  the 
marketplace  today  would  meet  the 
proposed  range  for  U.S.  Grade  A  and  B. 

The  proposed  rule  would  also  replace 
dual  grade  nomenclature  with  single 
letter  designations  in  accordance  with 
recent  agency  practices.  "U.S.  Grade  A" 
(or  "U.S.  Fancy").  "U.S.  Grade  B"  (or 
"U.S.  Extra  Standard"),  and  "U.S.  Grade 
C"  (or  "U.S.  Standard")  would  become 
"U.S.  Grade  A,"  "U.S.  Grade  B, "  and 
"U.S.  Grade  C,"  respectively. 
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The  proposed  rule  would  provide  far 
the  use  of  other  methods  or  devices  to 
determine  catsup  color.  These  methods 
or  devices  must  be  approved  by  USDA 
and  must  give  results  equivalent  to  the 
combinations  of  Munsell  color  discs  for 
the  respective  grades. 

Fmally.  the  proposed  rule  would 
delete  §  52.2112.  "Score  sheet  for  tomato 
catsup"  from  the  U.S.  grade  standards. 
The  score  sheet  imposes  no 
requirements  other  than  those  found  in 
the  standards.  Reformatting  or 
amending  the  tomato  catsup  score  sheet 
is  a  time-consuming  process  that  can  be 
facilitated  by  editing  the  score  sheet  as 
a  document  not  incorporated  in  the 
grade  standards.  This  change  is 
consistent  with  the  format  for  recently 
revised  grade  standards. 

Proposed  Rule 

The  proposal  to  revise  the  U.S. 
Standards  for  Grades  of  Tomato  Catsup 
was  published  in  the  Federal  Reg^er  on 
March  28, 1991  (56  FR 12855).  The  USDA 
press  release  announcing  the  proposed 
revision  was  carried  by  most  major 
newswire  services  and  generated  a 
significant  response.  One  hundred  and 
thirty  (130)  comments  were  received 
regarding  the  proposal.  One  hundred 
and  twenty-four  (124)  comments  were 
from  consumers,  four  comments  were 
from  industry  members,  one  comment 
was  from  a  food  processing  association, 
and  one  comment  was  from  a 
government  procurement  agency. 
Consumers'  input  was  very  useful.  They 
commented  on  the  change  in  scoring 
consistency  (thickness)  in  catsup  and 
made  other  significant  comments.  For 
the  most  part,  consumers  expressed 
satisfaction  with  the  consistency  level  of 
catsup  in  the  marketplace  at  the  present 
time. 

Many  consumers  indicated  that 
catsup  doesn't  need  to  be  much  thicker 
and  further  indicated  there  is  an  upper 
consistency  limit  after  which  extracting 
catsup  from  the  bottle  becomes  very 
difficult.  Many  consumers  made  other 
comments  indirectly  related  to  the 
thickness  of  catsup.  Twenty  percent  of 
consumers  commenting  specifically 
mentioned  that  the  bottle  or  container 
should  be  designed  differendy, 
suggesting  a  wide-mouth  opening  or 
other  design  changes  to  facilitate 
removal  of  the  food  product  from  its 
container.  Several  consumers  indicated 
that  removing  ihitk  catsup  from  narrow 
neck  bottles  is  difficult  for  elderly 
consumers,  especially  if  they  suffer  from 
arthritis  or  similar  conditions.  A 
substantial  number  of  consumers 
specifically  indicated  a  preference  for 
thicker  catsup. 


One  major  catsup  producer,  claiming 
50  percent  and  70  percent  of  the  market 
share  of  retail  and  food  service  sales 
respectively,  was  fully  supportive  of  all 
of  the  recommended  changes,  stating 
that  the  changes  should  be  incorporated 
in  the  U.S.  Standards  for  Grades  of 
Tomato  Catsup. 

Another  major  catsup  producer  and  a 
food  processors'  association  supported 
all  of  the  proposed  changes  but  further 
recommended  that  catsup  with  a 
consistency  lower  than  3.0  centimeters 
not  be  graded  lower  than  U.S.  Grade  B. 
Their  comments,  which  were  similarly 
worded,  apparently  recommend  that 
high  consistency  catsup  not  be  graded 
lower  than  U.S.  Grade  B  for  consistency. 

USDA  considered  these  comments 
and  would  be  willing  to  consider  such  a 
change  based  on  evidence  showing  that 
the  marketplace  would  benefit. 
However,  no  data  were  provided  to 
show  that  the  marketplace  would 
benefit  from  assigning  U.S.  Grade  A  &  B 
consistency  to  all  high  consistency 
catsup  (0.0-7.0  cm).  The  Department 
notes  that  consumer  comments  received 
in  response  to  this  Notice  of  Proposed 
Rulemaking  suggest  that  there  is  a  point 
where  high  consistency  catsup  is 
synonymous  with  excessively  stiff 
catsup. 

One  tomato  catsup  producer  citing 
nfty  years  of  experience  packing  catsup, 
stated  that  thickness  is  not  necessarily 
the  result  of  better  ingredients  and 
further  stated  that  catsup  should  have  a 
good  consistency  but  not  be  like 
(tomato)  paste.  USDA  agrees  that  catsup 
consistency  should  not  be  so  thick  as  to 
resemble  the  consistency  of  tomato 
paste. 

One  other  tomato  catsup 
manufacturer  was  concerned  about  the 
eliminating  the  term  "U.S.  Fancy," 
claiming  that  30  percent  of  their  private 
label  customers  use  the  term  rather  than 
"Grade  A."  This  commenter  also 
requested  that  the  minimum  Bostwick 
requirement  for  consistency  be  lowered 
to  ZX)  cm  or  dropped  entirely  from  the 
grade  standards  suggesting  that  catsup 
products  with  consistencies  below  3.0 
cm  may  suffer  a  potential  economic 
penalty  by  not  being  considered  as  U.S. 
Grade  A. 

It  has  been  USDA  policy  to  simplify 
grade  nomenclature  by  removing 
additional  terms.  This  revision  replaces 
dual  grade  nomenclature  with  single 
letter  designations  in  accordance  with 
recent  agency  practices.  "U.S.  Grade  A" 
(or  "U-S.  Fancy").  "US.  Grade  B "  (or 
"U.S.  Extra  Standard"),  and  "US.  Grade 
C"  (or  "U.S.  SUndard!!)  wouki  become 
"US.  Grade  A."  "US.  Grade  B."  and 
"U.S.  Grade  C,"  respectively.  The 


Department  believes  that  this  change 
makes  US.  grades  dearer  and  easier  to 
use. 

With  respect  to  the  manufacturer's 
second  concern,  and  as  noted  in  earlier 
comments,  while  consumers  prefer 
thicker  catsup,  there  is  an  upper  limit 
where  catsup  becomes  unacceptably 
thick.  We  note  the  absence  of  any  data 
in  the  record  supporting  the  marketing 
utility  of  catsup  with  a  consistency 
below  2.0  centimeters.  Therefore,  the 
request  for  this  change  will  not  be 
included  in  the  final  rule. 

The  Defense  Personnel  Support 
Center  (DPSC),  an  agency  of  the  Federal 
Government  which  buys  food  for  the 
U.S.  Armed  Forces,  commented  on  the 
ability  of  one  major  catsup  producer  to 
meet  the  Government  agency  buyers' 
existing  specifications.  DPSC  purchase 
of  tomato  catsup  historically  cited  US. 
Grade  A.  If  their  procurements  continue 
to  do  so,  they  would  be  affected  by  this 
rule. 

Final  Rule 

Upon  review  of  all  the  background 
information  and  public  comments 
collected  during  the  rulemaking  process, 
USDA  determined  that  this  final  rule  for 
the  United  States  Standards  for  Grades 
of  Tomato  Catsup  appearing  after  this 
preamble  should  be  published  in  the 
Federal  Register  and  become  effective 
30  days  after  publication. 

List  of  subjects  fai  7  CFR  Part  S2 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices, 
Fruits,  Reporting  and  recordkeeping 
requirements.  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble.  subpart-United  States  *■ 

Standards  for  Grades  of  Tomato  Catsup 
(7  CFR  part  52.2101-52.2112)  is  amended 
to  read  as  follows: 

PART  52-{  AMENDED) 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketiitg  Act  of 
1946,  Sees.  203.  205.  60  Stat.  1067  as  amended. 
1090  as  amended:  7  U.S.C.  1B22, 1624. 

§SS2^101-S2,2111    [Amendwl] 

2.  In  Sections  52.2101-52.2111  all 
references  to  "U.S.  Grade  A  or  U.S. 
Fancy."  "US.  Grade  B  or  U.S.  Extra 
Standard,"  and  "U.S.  Grade  C  or  U.S. 
Standard"  diroughout  Sections  52.2101- 
52.2111  are  revised  to  read  "U.S.  Grade 
A, "  "U.S.  Grade  B. "  and  "U.S.  Grade  C," 
respectively. 

3.  In  Section  522106.  concluding  text 
is  added  at  the  end  of  paragraph  (a)  and 
paragraphs  (b).  and  (c)  are  revised  to 
read  as  follows: 
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§52^106    Color 

(a)  *  *  *  Any  method  or  device 
approved  by  the  USD  A- (including 
electric  color  meters)  which  gives 
equivalent  results  may  be  used. 

(b)(A)  and(B)  classification.  Tomato 
catsup  that  possesses  a  good  color  may 
be  given  a  score  of  21  to  25  points. 
"Good  color"  means  that  the  color  is 
typical  of  tomato  catsup  made  from 
well-ripened  red  tomatoes  and  which 
has  been  properly  prepared  and 
properly  processed.  Such  color  contains 
as  much  or  more  red  than  that  produced 
by  spinning  the  specified  Munsell  color 
discs  in  the  following  combinations  or 
an  equivalent  of  such  composite  color: 
65  percent  of  the  area  of  Disc  1;  21 
percentof  the  area  of  Disc  2;  14  percent 
of  the  area  of  either  Disc  3  or  Disc  4,  or  7 
percent  of  the  area  of  Disc  3  and  7 
percent  of  the  area  of  Disc  4,  whichever^ 
most  nearly  matches  the  reflectance  oi^ 
the  tomato  catsup.  To  receive  a  score  in 
this  classification,  tomato  catsup,  when 
packed  in  glass,  shall  show  no 
discoloration  in  the  "neck"  of  the  bottle. 

(c)(C)  classification.  If  the  tomato 
catsup  possesses  a  fairly  good  color,  a 
score  of  17  to  20  points  may  be  given. 
Tomato  catsup  that  falls  into  this 
classification  shall  not  be  graded  above 
U.S.  Grade  C,  regardless  of  the  total 
score  for  the  product  (this  is  a  limiting 
rule).  "Fairly  good  color"  means  that  the 
color  is  typical  of  tomato  catsup  and 
contains  as  much  or  more  red  than  that 
produced  by  spinning  the  specified 
Munsell  color  discs  in  the  following 
combinations  or  an  equivalent  of  such 
composite  color:  53  percent  of  the  area 
of  Disc  1;  28  percent  of  the  area  of  Disc 
2;  19  percent  of  the  area  of  either  Disc  3 
or  Disc  4.  or  9.5  percent  of  the  area  of 
Disc  3  and  9.5  percent  of  the  area  of  Disc 
4,  whichever  most  nearly  matches  the 
reflectance  of  the  tomato  catsup. 

*  •        *        •        • 

4.  In  Section  52.2107.  paragraphs  (b). 
(c).  and  (d)  are  revised  to  read  as 
follows: 

§  52.2107    Consistency. 

*  •        *        •        • 

(b)(A)  and  (B)  classification.  Tomato 
catsup  that  possesses  a  good- 
consistency  may  be  given  a  score  of  22 
to  25  points.  "Good  consistency"  means 
tomato  catsup  shows  not  more  than 
slight  separation  of  free  liquid  when 
poured  on  a  flat  grading  tray,  is  not 
excessively  stiff,  and  flows  not  less  than 
3.0  centimeters  nor  more  than  7.0 
centimeters  in  30  seconds  at  20  degrees 
Celsius  in  the  Bostwick  consistometer. 
Within  this  range,  the  higher 
consistency  catsup  will  receive  the 
higher  score  points. 
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(c)(C)  classification.  Tomato  catsup 
that  possesses  a  fairly  good  consistency 
may  be  given  a  score  of  18  to  21  points. 
Tomato  catsup  that  falls  into  this 
classification  shall  not  be  graded  above 
U.S.  Grade  C  regardless  of  the  total 
score  for  the  product.  "Fairly  good 
consistency"  means  tomato  catsup  may 
show  a  noticeable,  but  not  excessive, 
separation  of  free  liquid  when  poured  on 
a  flat  grading  tray,  is  not  excessively 
stiff,  and  is  outside  the  limits  of  flow  for 
"good  consistency,"  but  flows  not  less 
than  2.0  centimeters  nor  more  than  10.0 
centimeters  in  30  seconds  at  20  degrees 
Celsius  in  the  Bostwick  consistometer. 
Within  this  range,  catsup  approaching 
"good  consistency"  would  receive  the 
higher  score  points. 

(d)  (SStd)  classification.  Tomato 
catsup  that  fails  to  meet  the 
requirements  of  paragraph  (c)  of  this 
section  may  be  given  a  score  of  0  to  17 
points  and  shall  not  be  graded  above 
Substandard,  regardless  of  the  total 
score  for  the  product. 


§  52.2112    [Removed  and  Reserved] 

5.  Section  52.2112  is  removed  and 
reserved. 

Dated:  January  17, 1992. 
Kenneth  C.  Clayton. 

Acting  Administrator. 

(FR  Doc.  92-1793  Filed  1-24-92;  8:45  amj 

BIU.INO  CODE  341<Mn-M 

Agricultural  Marketing  Service 

7  CFR  Part  907 

[Navel  Orange  Regulation  730] 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  markets  during  the  period  from 
January  24  through  January  30, 1992. 
Consistent  with  program  objectives, 
such  action  is  needed  to  establish  and 
maintain  orderly  marketing  conditions 
for  fresh  California-Arizona  navel 
oranges  for  the  specified  week. 
Regulation  was  recommended  by  the 
Navel  Orange  Administrative 
Committee  (Committee),  which  is 
responsible  for  local  administration  of 
the  navel  orange  marketing  order. 
EFFECTIVE  DATE:  Regulation  730  (7  CFR 
par?  SC7)  is  effective  for  the  period  from 
January  24  through  January  30, 1992. 


FOR  FURTHER  INFORMATION  CONTACT: 

Christian  D.  Nissen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2523-S,  P.O.  Box 
96456.  Washington.  DC  20090-6456; 
telephone:  (202)  720-1754. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  No.  907  (7  CFR  part  907],  as 
amended,  regulating  the  handling  of 
navel  oranges  grown  in  Arizona  and 
designated  part  of  California.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  hereinafter  referred  to  as  the 
"Act." 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4.000  navel  orange 
producers  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

The  California-Arizona  navel  orange 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  production  area  is  divided  into 
four  districts  which  span  Arizona  and 
part  of  California.  The  largest  proportion 
of  navel  orange  production  is  located  in 


Federal  Register  /  Vol.  57,  No.  17  /  Monday.  January  27.  1992  /  Rules  and  Regulations 


2983 


District  1,  Central  California,  which 
represented  about  79  percent  of  the  total 
production  in  1990-91.  District  2  is 
located  in  the  southern  coastal  area  of 
California  and  represented  almost  18 
percent  of  1990-91  production;  District  3 
is  the  desert  area  of  California  and 
Arizona,  and  it  represented  slightly  less 
than  3  percent;  and  District  4,  which 
represented  slightly  less  than  1  percent, 
is  northern  California.  The  Committee's 
revised  estimate  of  1991-92  production 
is  64,600  cars  (one  car  equals  1,000 
cartons  at  37.5  pounds  net  weight  each), 
as  compared  with  32,895  cars  during  the 
1990-91  season. 

The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export,  and  processing  markets. 
The  domestic  fresh  (regulated)  market  is 
a  preferred  market  for  California- 
Arizona  navel  oranges  while  the  export 
market  continues  to  grow.  The 
Committee  has  estimated  that  about  68 
percent  of  the  1991-92  crop  of  64,600 
cars  will  be  utilized  in  fresh  domestic 
channels  (43.650  cars),  with  the 
remainder  being  exported  fresh  (14 
percent),  processed  (16  percent),  or 
designated  for  other  uses  (2  percent). 
This  compares  with  the  1990-91  total  of 
16,  675  cars  shipped  to  fresh  domestic 
markets,  about  51  percent  of  that  year's 
crop.  In  comparison  to  other  seasons, 
1990-91  production  was  low  because  of 
a  devastating  freeze  that  occurred 
during  December  1990. 

Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  907  are  intended  to  provide 
benefits  to  producers.  Producers  benefit 
from  increased  returns  and  improved 
market  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from 
regulating  shipping  levels  and  contribute 
to  a  more  stable  market.  The  intent  of 
regulation  is  to  achieve  a  more  even 
distribution  of  oranges  in  the  market 
throughout  the  marketing  season. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the 
Department,  the  costs  of  implementing 
the  regulations  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  navel  orange 
marketing  order  are  required  by  the 
Committee  from  handlers  of  navel 
oranges.  However,  handlers  in  turn  may 
require  individual  producers  to  utilize 
certain  reporting  and  recordkeeping 
practices  to  enable  handlers  to  carry  out 
their  functions.  Costs  incurred  by 


handlers  in  connection  with 
recordkeeping  and  reporting 
requirements  may  be  passed  on  to 
growers. 

Major  reasons  for  the  use  of  volume 
regulations  under  this  marketing  order 
are  to  foster  market  stability  and 
enhance  producer  revenue.  Prices  for 
navel  oranges  tend  to  be  relatively 
inelastic  at  the  producer  level.  Thus, 
even  a  small  variation  in  shipments  can 
have  a  great  impact  on  prices  and 
producer  revenue.  Under  these 
circumstances,  strong  arguments  can  be 
•advanced  as  to  the  benefits  of  regulation 
to  producers,  particularly  smaller 
producers. 

The  Committee  adopted  its  marketing 
policy  for  the  1991-92  season  on  June  25, 
1991.  The  Committee  reviewed  its 
marketing  policy  at  district  meetings  as 
follows:  Districts  1  and  4  on  September 
24, 1991,  in  Visalia,  California;  and 
District  2  and  3  on  October  1, 1991,  in 
Ontario,  California.  The  Committee 
subsequently  revised  its  marketing 
policy  at  a  meeting  on  October  15, 1991. 
The  marketing  policy  discussed,  among 
other  things,  the  potential  use  of  volume 
and  size  regulations  for  the  ensuing 
season.  The  Committee  considered  the 
use  of  volume  regulation  for  the  season. 
This  marketing  policy  is  available  from 
the  Committee  or  Mr.  Nissen.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate. 

The  Committee  met  publicly  on 
January  21, 1992,  in  Newhall,  California, 
to  consider  the  current  and  prospective 
conditions  of  supply  and  demand'^nd 
recommended,  with  7  members  voting  in 
favor,  3  opposing,  and  1  abstaining,  that 
1,700,000  cartons  is  the  quantity  of  navel 
oranges  deemed  advisable  to  be  shipped 
to  fresh  domestic  markets  during  the 
specified  week.  The  marketing 
information  and  data  provided  to  the 
Committee  and  used  in  its  deliberations 
was  compiled  by  the  Committee's  staff 
or  presented  by  Committee  members  at 
the  meeting.  This  information  included, 
but  was  not  limited  to.  price  data  for  the 
previous  week  from  Department  market 
news  reports  and  other  sources, 
preceding  week's  shipments  and 
shipments  to  date,  crop  conditions  and 
weather  and  transportation  conditions. 

The  Department  reviewed  the 
Committee's  recommendation  in  light  of 
the  Committee's  projections  as  set  forth 
in  its  1991-92  marketing  policy.  The 
recommended  amount  of  1,700,000 
cartons  compares  to  the  1.500.000 


cartons  speciHed  in  the  Committee's 
shipping  schedule.  Of  the  1.700,000 
cartons,  83.6  percent  or  1,421,200  cartons 
are  allotted  for  District  1,  and  16.4 
percent  or  278.800  cartons  are  allotted 
for  District  2.  Districts  3  and  4  are  not 
regulated  since  approximately  70 
percent  of  both  Districts'  crop  to  date 
have  been  utilized,  and  handlers  would 
not  be  able  to  utilize  their  allotments. 

During  the  week  ending  on  January  16, 
1992,  shipments  of  navel  oranges  to 
fresh  domestic  markets,  including 
Canada,  totaled  1.480,000  cartons 
compared  with  514,000  cartons  shipped 
during  the  week  ending  on  January  17, 
1991.  Export  shipments  totaled  3^.000 
cartons  compared  with  140,000  cartons 
shipped  during  the  week  ending  on 
January  17, 1991.  Processing  and  other 
uses  accounted  for  285.000  cartons 
compared  with  1,346.000  cartons  shipped 
during  the  week  ending  on  January  17. 
1991. 

Fresh  domestic  shipments  to  date  this 
season  total  12.287.000  cartons 
compared  with  14,029.000  cartons 
shipped  by  this  time  last  season.  Export 
shipments  total  1.948.000  cartons 
compared  with  1,619.000  cartons  shipped 
by  this  time  last  season.  Processing  and 
other  use  shipments  total  2.524,000 
cartons  compared  with  5,703,000  cartons 
shipped  by  this  time  last  season. 

For  the  week  ending  January  16, 1992, 
regulated  shipments  of  navel  oranges  to 
the  fresh  domestic  market  were 
1,393,000  cartons  on  an  adjusted 
allotment  of  1,252,000  cartons  which 
resulted  in  net  overshipments  of  141,000 
cartons.  Regulated  general  maturity 
shipments  for  the  current  week  (January 
17  through  January  23, 1992)  are 
estimated  at  1,47^000  cartons  on  an 
adjusted  allotment  of  1,468.000  cartons. 
Thus,  overshipments  of  7,000  cartons 
could  be  carried  forward  into  the  week 
ending  on  January  30, 1992. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  January  16. 1992, 
was  $9.54  per  carton  based  on  a 
reported  sales  volume  of  1.189.000 
cartons.  The  season  average  f.o.b. 
shipping  point  price  to  date  is  $10.12  per 
carton.  The  average  f.o.b.  shipping  point 
price  for  the  week  ending  on  January  17. 
1991.  was  $13.58  per  carton:  the  season 
average  f.o.b.  shipping  point  price  at  this 
time  last  year  was  $10.08. 

The  Department's  Market  News 
Service  reported  that,  as  of  January  22, 
demand  for  first  grade  sizes  72-138  and 
choice  fruit  is  good,  with  demand 
reported  as  moderate  for  other  sizes. 
The  market  for  first  grade  sizes  48-56  is 
lower,  with  sizes  88-113  slightly  lower. 
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and  all  others  reported  as  about  steady. 
It  was  also  reported  that  some 
har\esting  was  curtailed  due  to  fog. 

Committee  members  discussed 
implementing  volume  regulation  at  this 
time,  as  well  as  different  levels  of 
allotment.  Several  Committee  members 
commented  that  they  believe  demand 
has  improved,  and  two  reported  that  the 
market  has  also  improved.  One  member 
commented  that  the  sale  of  small  sizes 
is  good.  Two  Committee  members 
favored  an  allotment  of  2.000  cars,  and 
one  favored  open  movement,  while  the 
majority  of  Committee  members  favored 
the  issuance  of  general  maturity 
allotment  for  Districts  1  and  2. 

According  to  the  National  Agricultural 
Statistics  Service,  the  1990-91  season 
average  fresh  equivalent  on-tree  price 
for  California-Arizona  navel  oranges 
was  S7.75  per  carton.  119  percent  of  the 
season  average  parity  equivalent  price 
of  S6.52  per  carton. 

Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  the 
Department,  the  1991-92  season  average 
fresh  on-tree  price  is  estimated  at  $6.33 
per  carton,  about  85  percent  of  the 
estimated  fresh  on-tree  parity  equivalent 
price  of  $7.44  per  carton. 

Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  during  the  period 
from  January  24  through  January  30. 
1992,  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  navel  oranges  to  market. 

Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
this  volume  regulation,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 
-  A  proposed  rule  regarding  the 
implementation  of  volume  regulation 
and  a  proposed  shipping  schedule  for 
California-Arizona  navel  oranges  for  the 
1991-92  season  was  published  in  the 
September  30, 1991.  issue  of  the  Federal 
Register  (56  FR  49432).  The  Department 
is  currently  in  the  process  of  analyzing 
comments  received  in  response  to  this 
proposal  and,  if  warranted,  may  finalize 
that  action  this  season.  However, 
issuance  of  this  final  rule  implementing 
volume  regulation  for  the  regulatory 
week  ending  on  January  30, 1992.  does 
not  constitute  a  final  decision  on  that 
proposal. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 


contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
.for  this  action  was  not  available  until 
January  22. 1992,  and  this  action  nee^s 
to  be  effective  for  the  regulatory  week 
which  begins  on  January  24. 1992. 
Further,  interested  persons  were  given  . 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting,  and  handlers  were  apprised  of 
its  provisions  and  effective  time.  It  is 
necessary,  therefore,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  this  regulatory  provision 
effective  as  specified. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements.  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  907  is  amended  as 
follows: 

PART  907— {AMENOEOI 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Slat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  907.1030  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  907.1030    Navel  Orange  Regulation  703. 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  from  January 
24  through  Januarj-  30, 1992,  is 
established  as  follows: 

(a)  District  1: 1,421,200  cartons: 

(b)  District  2:  278300  cartons; 

(c)  District  3:  unlimited  cartons; 

(d)  District  4:  unlimited  cartons. 
Dated:  January  22. 1992. 

Robert  C.  Keeney. 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

jFR  Doc.  92-1965  Filed  1-23-92:  8:45  am| 
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7  CFR  Part  981 
lOocket  No.  FV-92-00ir^l 

Handling  of  Almonds  Grown  in 
California;  Extension  of  Date  for 
Satisfying  Handler  Reserve 
Disposition  Obligations 

agency:  Agricultural  Marketing  Service, 
USDA. 
-action:  Final  rule. 

SUMMARY:  This  final  rule  extends  from 
January  20  to  March  10, 1992.  the  dale    ' 
by  which  handlers  of  California 
almonds  must  satisfy  their  1990-91  crop 
year  reserve  disposition  obligations. 
This  rule  is  being  issued  because  of  a 
recent  court  action  that  delayed  a 
preliminary  injunction  hearing  regarding 
the  disposition  of  reserve  almonds  from 
January  13  to  March  3, 1992. 
EFFECTIVE  DATE:  Januarj'  20. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sonia  N.  Jimenez.  Marketing  Specialist. 
MOAB.  F&V.  AMS.  USDA.  P.O.  Box 
96456.  Room  2536-S.  Washington.  DC 
20009-6456:  telephone:  (202)  205-2830. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  981  (7  CFR 
part  981).  as  amended,  regulating  the 
handling  of  almonds  grown  in 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and'has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both -statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  115  handlers 
of  almonds  who  are  subject  to 
regulation  under  the  almond  marketing 
order  and  approximately  7,500 
producers  in  the  regulated  area.  Small 
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agricultural  prodiicers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.6011  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  anmial 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California  almonds  may  be  classified  as 
small  entities. 

This  action  relaxes  restrictions  on 
almond  handlers  and  will  not  impose 
any  additional  burden  or  costs  on 
handlers. 

The  salable,  reserve,  and  export 
percentages  for  the  1990-^  almond  crop 
were  first  established  in  a  final  rule 
published  in  the  Federal  Register  on 
September  21, 1990  (55  FR  38793).  The 
initial  salable  percentage  was  65 
percent,  the  reserve  percentage  was  35 
percent,  and  the  export  percentage  was 
0  percent.  The  Board  based  its 
recommendations  on  the  then  current 
estimates  of  marketable  supply  and 
combined  domestic  and  export  trade 
demand  for  the  1990-91  crop  year. 

On  December  3. 1990,  the  Board 
unanimously  recommended  revising  the 
salable  and  reserve  percentage. 
Subsequently,  an  interim  Tmal  rule 
revising  the  salable  percentage  from  65 
to  70  percent  and  revising  the  reserve 
percentage  from  35  to  30  percent  was 
published  in  the  Federal  Register  on 
February  11. 1991  (56  FR  5307). 

At  its  February  21, 1991.  meeting  the 
Board  unanimously  recommended  to 
further  revise  the  almond  salable  and 
reserve  percentages  for  the  1990-91  crop 
year  from  70  to  80  percent  and  30  to  20 
percent,  respectively.  A  final  rule  was 
published  in  the  Federal  Register  on 
May  31, 1991  (56  FR  24678). 

The  Board  made  its  final  review  of  the 
1990-91  crop  year  salable  and  reserve 
percentages  at  its  May  10. 1991,  meeting. 
The  Board  unanimously  recommended 
to  increase  the  salable  percentage  from 
80  percent  to  93  percent  and  to  decrease 
the  reserve  percentage  from  20  percent 
to  7  percent.  A  final  rule  was  published 
in  the  Federal  Register  on  September  30, 
1991  (56  FR  49392). 

Section  981.66(e)  of  the  order  provides 
that  all  reserve  almonds  which  remain 
unsold  as  of  September  1  of  the  next 
crop  year  shall  be  disposed  of  by  the 
Board  as  soon  as  practicable  through  the 
most  readily  available  reserve  outlets. 
The  date  of  September  1  may  be 
extended  to  a  later  date  by  the 
Secretary,  upon  recommendation  of  the 
Board  or  other  information. 

In  a  mail  vote  completed  on  October 
19, 1990,  the  Board  unanimously 
recommended  to  extend  the  reserve 
disposition  date  to  December  31. 1991. 
for  the  1990-91  crop  year  only.  This 


action  was  an  effort  on  the  part  of  the 
Board  to  give  handlers  additional  time 
to  dispose  of  their  reserve  almonds.  A 
final  rule  was  published  in  the  Federal 
Register  on  March  14. 1991  (56  FR 
10793). 

Effective  December  31. 1991.  a  final 
rule  extended  the  disposition  obligation 
date  to  January  20, 1992  (57  FR  l&SS. 
January  16. 1992)  to  allow  all  handlers  to 
continue  disposing  of  their  reserve 
almonds  after  the  December  31 
deadline.  This  action  was  taken  because 
on  December  19. 1991.  a  temporary 
restraining  order  (TRO)  was  granted  in 
U.S.  District  Court  in  Fresno,  California, 
preventing  the  Board  from  disposing  a 
handler's  remaining  1990-91  reserve 
almonds  after  the  December  31 
deadline. 

At  that  time,  a  hearing  for  a 
preliminary  injunction  on  the  TRO  was 
scheduled  for  January  13. 1992. 
However,  that  hearing  recently  was 
delayed  until  March  3, 1992.  Thus,  the 
January  20, 1992.  disposition  obligation 
date  must-be  extended  to  March  10, 
1992,  to  allow  all  handlers  to  continue 
disposing  of  their  reserve  almonds  until 
a  decision  on  the  preliminary  injunction 
is  reached  by  the  court. 

This  action  also  extends  from  March 
31  to  June  30, 1992,  the  date  by  which 
handlers  are  required  to  submit 
documentation  to  the  Board  verifying 
their  disposition  of  reserve  almonds  to 
eligible  outlets.  Pursuant  to  §  981.67,  the 
Board  may  authorize  handlers  to  act  as 
its  agents  in  disposing  of  reserve 
almonds.  The  agency  agreement  in  place 
for  the  1990-91  crop  year  specifies  the 
terms  and  conditions  that  handlers  are 
required  to  meet  when  acting  as  the 
Board's  agents.  The  extension  of  the 
document  filing  date  to  June  30, 1992, 
will  provide  handlers  adequate  time  to 
prepare  and  submit  the  required 
documentation  on  their  reserve 
dispositions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that 
issuance  of  this  final  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  it  is 
impractical,  unnecessary,  and  contrary 
to  the  public  interest  to  give  preliminary 
notice  prior  to  putting  this  rule  into 
effect,  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
action  relaxes  restrictions  on  handlers 


by  extending  until  March  10. 1992.  the 
date  for  disposing  reserve  almonds  and 
(2)  this  action  should  be  taken  as  soon 
as  possible  so  that  handlers  may  plan 
their  operations  accordingly. 

List  of  SubjecU  in  7  CFR  Part  981 

Almonds.  Marketing  agreements. 
Nuts.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  961  is  amended  as 
follows: 

PART  MI—ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citaHon  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-fl74. 

Subpart— Administrative  Rulce  and 
Regulations 

2.  Paragraph  (d)  of  section  981.467  is 
revised  to  read  as  follows: 


§  981.467 
handiars. 


Diapositton  In  rMwe  ouMats  by 


(d)  For  the  1990-91  crop  year  only,  the 
reserve  disposition  obligation  date  is 
extended  until  March  10. 1992.  and  the 
date  for  submitting  documentation 
verifying  reserve  dispositions  is 
extended  to  June  3a  1992. 

Dated:  January  17, 1992. 
Cliarles  R.  Bradw, 

Director,  Fruit  and  Vegetahfe  Diriaton. 
(CR  Doc.  92-1889  Filed  1-24-92:  8:45  am) 

BtULMQ  COOC  3410-02-M 


7  CFR  Part  1212 
IFV-90-t55J 
RIN  05ei-AA4a 

Lime  Research,  Promotion,  and 
Consumer  information  Order 

agency:  Agricultural  Marketing  Serx'ice. 
USDA. 

action:  Final  rule. 

summary:  The  Lime  Research. 
Promotion,  and  Consumer  Information 
Act  (Act),  approved  November  28, 1990, 
as  Subtitle  D  of  Title  XIX  of  the  Food, 
Agriculture.  Conservation,  and  Trade 
Act  of  1990.  authorizes  the 
establishment  of  a  national  industry- 
funded  lime  research  and  promotion 
program.  On  January  30. 1991,  the 
Agricultural  Marketing  Service  (AMS) 
published  an  invitation  to  submit 
proposals  for  a  Lime  Research  and 
I'romotion  Order.  The  AMS  received  an 
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industry  proposal  which  was  published 
for  public  comment  at  56  FR  23239  in  the 
May  21, 1991,  issue  of  the  Federal 
Register. 

After  evaluating  written  comments 
and  other  available  material  the 
proposed  Order  is  made  final. 
EFFECTIVE  DATES:  This  Hnal  rule  is 
effective  January  27. 1992. 
ADDRESSES:  Jim  Wendland,  Research 
and  Promotion  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture,  room  2533-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT 
Jim  Wendland  at  the  above  address  or 
telephone  (202)  720-9916. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Invitation 
to  submit  proposals  published  January 
30, 1991  (56  FR  3425). 

Proposed  Rule — Lime  Research, 
Promotion,  and  Consumer  Information 
Order  published  May  21, 1991  (56  FR 
23239). 

Regulatory  Impact  Analysis 

This  final  rule  was  reviewed  by  the 
U.S.  Department  of  Agriculture  (USDA) 
in  accordance  with  Departmental 
Regulation  No.  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  action  was  also  reviewed  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.].  The  most  recent  available 
census  of  agricultural  producers 
indicates  that  there  are  985  farms 
producing  limes  in  the  United  States,  an 
estimated  325  of  whom  will  be  subject  to 
the  Order.  Of  the  latter  number,  the 
majority  are  classiHed  as  small 
businesses  under  the  criteria  established 
by  the  Small  Business  Administration 
(13  CFR  121.601).  There  are 
approximately  25  first  handlers  and  5 
importers  of  limes  who  are  subject  to 
the  provisions  of  this  order,  the  majority 
of  whom  are  also  classified  as  small 
entitie.'^.  The  Order  requires  each  lime 
producer  and  importer  who  produces  or 
imports  35,000  pounds  or  more  of  fresh 
hmes  per  year  to  pay  an  assessment  not 
to  exceed  one  cent  per  pound  of  such 
fresh  limes.  The  above  mentioned  first 
handlers  will  be  required  to  collect  and 
remit  the  producers'  assessments. 
Although  the  maximum  assessment 
collection  is  expected  to  total  about  S2 
million  annually,  the  economic  impact  of 
a  one  cent  or  less  assessment  per  pound 
on.  each  non-exempt  producer  or 
importer  will  not  be  significant. 

The  Order  also  imposes  reporting  and 
recordkeeping  burdens  on  first  handlers 
and  importers.  It  is  estimated  that  this 


burden  will  average  six  hours  per  year, 
so  its  economic  imfjact  will  not  be 
significant.  In  addition,  the  research  and 
promotion  program  funded  by  the 
assessments  is  expected  to  benefit  lime 
producers,  handlers,  and  importers  by 
expanding  and  maintaining  new  and 
existing  domestic  and  foreign  markets 
and  promoting  new  uses  for  limes.  Such 
benefits  are  expected  to  outweigh  any 
costs.  Therefore,  the  Administrator  of 
the  Agricultural  Marketing  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork  , 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35)  the  fonns,  reporting,  and 
recordkeeping  requirements  included  in 
this  final  rule  were  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  were  assigned  0MB  No. 
0581-0093,  except  for  Board  member 
nominee  information  sheets  that  were 
previously  assigned  OMB  No.  0505-0001. 
This  final  rule  sets  forth  the  provisions 
of  an  Order  establishing  a  nationwide 
program  for  lime  research  and 
promotion  funded  by  lime  producers  and 
importers.  Information  collection 
requirements  as  required  by  this  action 
and  necessary  for  the  implementation  of 
this  Order  include: 

(1)  A  periodic  report  by  each  first 
handler  and  importer  who  handles  or 
imports  at  least  35,000  pounds  of  fresh 
limes  per  year.  The  estimated  number  of 
respondents  is  30,  each  submitting  a 
maximum  of  12  responses  per  year,  with 
an  estimated  average  reporting  burden 
of  one-half  hour  per  handler  response 
and  .17  hour  per  importer  response. 
However,  these  persons  may 
alternatively  prepay  assessments 
annually,  requiring  only  an  initial  report 
of  anticipated  assessments  and  a  final 
annual  report  of  actual  handling; 

(2)  A  refund  application  form  for 
persons  who  desire  a  refund  of  their 
assessments.  The  estimated  maximum 
number  of  respondents  is  200,  each 
submitting  2  responses  per  year,  with  an 
estimated  average  reporting  burden  of 
.25  hour  per  response: 

(3)  An  exemption  application  for 
producers,  handlers  and  importers  of 
less  than  35.000  pounds  of  limes 
annually  to  be  exempt  from  assessments 
and  recordkeeping  requirements.  The 
estimated  maximum  number  of 
respondents  for  this  form  is  680,  each 
submitting  one  response  per  year,  with 
an  estimated  average  burden  of  .08  hour 
per  response; 

(4)  A  referendum  ballot  to  be  used  in 
1993  and  periodically  thereafter  to 
indicate  whether  producers  and 


importers  favor  continuance  of  the 
Order.  The  estimated  maximum  number 
of  respondents  for  this  form  is  350,  each 
submitting  one  response  approximately 
every  five  years  or  an  annual  average  of 
70,  with  an  estimated  average  reporting 
burden  of  .10  hour  per  response; 

(5)  A  nominee  background  statement . 
form  fop  Board  member  and  alternate 
member  nominees.  The  estimated 
number  of  respondents  for  this  form  is 
44  during  the  first  year  of  Order 
operations  and  approximately  16 
annually  thereafter.  Each  respondent 
will  submit  one  response  per  year,  with 
an  estimated  average  reporting  burden 
of  .10  hour  per  response;  and 

(6)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  Order.  The  estimated 
maximum  number  of  recordkeepers 
necessary  to  comply  with  this 
requirement  is  350,  each  of  whom  will 
have  an  estimated  annual  burden  of  .12 
hour. 

Background    - 

The  Lime  Research.  Promotion,  and 
Consumer  Information  Act  of  1990 
(Siibtitle  D  of  Title  XIX  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990;  Pub.  L.  101-624)  approved 
November  28, 1990.  hereinafter  referred 
to  as  the  Act,  authorizes  the  Secretary  of 
Agriculture  (Secretar>)  to  establish  a 
national  lime  research  and  promotion 
program.  The  program  will  be  funded  by 
an  assessment  on  producers  and 
importers  not  to  exceed  one  cent  per 
pound  of  fresh  limes. 

The  Act  provides  for  the  submission 
of  proposals  for  a  Lime  Research  and 
Promotion  Order  by  industry 
organizations  or  any  Interested  person. 
The  Act  requires  that  such  Order 
provide  for  the  establishment  of  a  Lime 
Board.  The  Board  will  be  composed  of 
eleven  members,  including  seven 
producers,  three  importers  and  one 
public  member,  with  an  alternate  for 
each  member. 

The  AMS  issued  an  invitation  to 
submit  proposals  for  an  initial  Order  in 
the  January  30, 1991,  issued  of  the 
Federal  Register  (56  FR  3425). 

In  response  to  the  invitation  to  submit 
proposals  for  an  Order,  one  proposal 
was  received  from  Harold  W.  Furman, 
II,  on  behalf  of  the  proponent  industry 
group  for  a  lime  industry  research  and 
promotion  program.  As  provided  in  the 
Act,  on  May  21, 1991.  the  AMS 
published  the  proposed  Order,  with 
modifications,  for  comment.  The  agency 
received  two  written  comments 
concerning  the  proposed  Lime  Research. 
Promotion  and  Consumer  Information 
Order. 
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One  comment,  filed  by  Mr.  Furman. 
did  not  address  any  specific  Order 
provisions  but  supported  issuance  of  the 
proposed  Order. 

The  other  comment,  filed  by  Mr. 
Thomas  Y.  Palmer,  president  of  the 
California  Association  of  Lime  Growers, 
Fallbrook,  California,  objected  primarily 
to  (1)  the  implementation  of  the  Order 
without  prior  hearings  and  a  general 
vote  of  lime  producers;  (2)  the  inclusion 
of  California  in  the  Order;  (3)  the  level  of 
representation  by  California  on  the 
Board;  (4)  a  portion  of  the  Regulatory 
Flexibility  Act  statement  in  the 
proposed  rule:  (5)  the  estimate  of  the 
amount  of  paperwork  that  the  proposed 
Order  would  require:  (6)  the  absence  of 
exporters  on  the  Board:  (7)  the  lack  of  an 
exemption  for  exported  limes;  (8)  the 
lack  of  provisions  for  grades  and 
standards:  and  (9]  the  assessment  to  be 
paid  to  the  Lime  Board,  on  the  basis  that 
California  lime  growers  currently  pay  an 
assessment  to  the  California  Citrus 
Research  Council. 

The  first  point  must  be  rejected  as  it  is 
inconsistint  with  the  requirements  of 
the  Act,  which  specifies  that  the 
Secretary  shall  issue  an  Order  after 
notice  and  opportunity  for  public 
comment  is  given,  which  the  Secretary 
has  done.  Also,  the  Act  specifies  that 
the  initial  referendum  to  determine 
whether  issuance  of  the  Order  is 
favored  by  a  majority  of  the  eligible 
producers,  producer-handlers  and 
importers  voting  therein,  shall  be 
conducted  within  two  years  after  the 
Secretary  first  issues  such  an  Order. 

Mr.  Palmer  contends  that  California 
should  either  be  excluded  from  the 
Order  or  should  have  more  members  on 
the  Board  because  it  has  more  growers 
than  Florida.  This  exclusion  of 
California  from  the  Order  would  be 
inconsistent  with  the  requirements  of 
the  Act.  District  2,  which  includes 
California,  has  less  than  15  percent  of 
U.S.  fresh  market  lime  production  and 
thus  representation  by  one  member  on 
the  seven-member  Lime  Board  is 
appropriate.  Therefore,  this  exception  is 
denied. 

Mr.  Palmer  contends  that  under  the 
Regulatory  Flexibility  Act  statement, 
although  most  of  the  California  lime 
producers  and  handlers  may  be 
considered  to  be  comparatively  small 
operations,  many  would  exceed  the 
minimum  quantity  of  35,000  pounds  per 
year  to  be  exempt  under  the  Order  and 
would  therefore  be  affected  by  the 
Order  provisions.  Even  if  some  of  the 
producers  and  handlers  are  not  exempt, 
the  economic  impact  of  such  paperwork 
will  not  be  significant  and  the  benefits 
of  the  program  are  expected  to  outweigh 


any  costs.  Therefore,  this  exception  is 
denied. 

Mr.  Palmer  disagrees  with  the  amount 
of  paperwork  estimated  to  be  required 
under  the  Order.  The  proponents 
contend  that  much  of  the  information 
needed  under  the  Order  is  already  being 
collected  for  normal  business  purposes. 
The  time  estimates  are  based  on  the 
time  needed  to  transfer  information  from 
existing  business  records  to  the  forms 
which  will  be  required  by  the  Order.  Mr. 
Palmer's  comment  mentions  one 
person's  average  of  one  bin  per  day  or 
at  least  200  per  year,  each  requiring  at 
least  two  pieces  of  paperwork.  Actually 
no  separate  report  would  be  required  on 
each  bin,  rather  a  monthly  report  of  the 
total  quantity  of  fresh  limes  handled 
would  be  submitted  by  non-exempt  first 
handlers  or  importers.  Therefore,  this 
exception  is  denied. 

Mr.  Palmer  contends  that  exporters 
should  not  be  excluded  from  the  Board. 
This  is  inconsistent  with  the  Act,  which 
specifies  that  the  only  industry  members 
on  the  Board  shall  be  producers  and 
importers  who  are  not  exempt  from 
assessments.  Therefore  this  exception  is 
denied. 

Mr.  Palmer's  complaint  about  the  lack 
of  an  exemption  for  exported  limes  is 
also  denied  because  the  Act  does  not 
provide  authority  to  exempt  exported 
limes. 

Mr.  Palmer's  objection  to  the  lack  of 
grades  and  standards  in  the  proposed 
Order  and  a  lack  of  credit  for 
assessments  currently  being  paid  to  a 
California  research  program  are  also 
denied  because  they  are  inconsistent 
with  the  Act.  Section  1952(c)  of  the  Act 
specifies  "that  nothing  in  this  subtitle 
shall  be  construed  to  require  quality 
standards  for  limes  *  *  *."  Similarly,  on 
Mr.  Palmer's  exception  regarding 
research,  no  exemption  or  reduction  of 
the  Order  assessment  is  provided  for  in 
the  Act  simply  because  the  limes  may 
also  have  been  assessed  under  some 
other  program  involving  research. 

Section  Highlights 

The  provisions  of  this  Order  are  the 
same  as  those  of  the  proposed  Order 
except  for  minor  modifications  for 
clarity  and  the  removal  of  duplicative 
language. 

Sections  1212.1-1212.20  of  the  Order 
define  certain  tertns  which  are  used  in 
the  Order.  Sections  1212.30-1212.40 
include  provisions  relating  to  the 
establishment,  membership,  nomination, 
appointment,  term  of  office,  procedure, 
reimbursement,  powers  and  duties  of  the 
Lime  Board,  which  is  the  body  organized 
to  administer  the  Order,  subject  to  the 
oversight  of  the  Secretary.  Sections 
1212.50-1212.51  concern  research. 


promotion  and  consumer  education. 
Section  1212.60  authorizes  the  Board  to 
incur  expenses  necessary  for  the 
performance  of  its  duties  and 
recommend  an  annual  budget.  Section 
1212.61  authorizes  establishing  an 
operating  monetary  reserve.  Sections 
1212.62-1212.68  authorize  the  collection 
of  assessments,  specify  who  pays  them 
and  how,  and  set  forth  procedures  for 
the  handling  of  a  one-time  refund  of 
assessments.  The  maximum  assessment 
rate  is  one  cent  per  pound  of  non- 
exempt  fresh  limes  produced 
domestically  or  imported  into  the  United 
States.  The  assessment  sections  also 
outline  the  procedures  to  be  followed  by 
first  handlers  and  importers  for 
remitting  assessments:  establish  a  10 
percent  late  payment  charge'and  also  a 
one  and  one-half  percent  per  month 
interest  charge  for  late  payments  of 
assessments:  and  provide  for  refunds  of 
assessments  paid  if  the  initial 
continuance  referendum  fails.  Section 
1212.69  authorizes  reports  of  disposition 
of  exempted  limes.  Sections  1212.70- 
1212.75  concern  reporting  and 
recordkeeping  requirements  for  persons 
subject  to  the  Order,  and  provide  that 
all  information  obtained  by  the  Board  oi'' 
the  Department  from  records  and 
reports  required  by  the  Order  shall  be 
kept  confidential.  Sections  1212.80- 
1212.89  are  miscellaneous  provisions 
including  the  right  of  the  Secretary: 
personal  liability  of  Board  members  and 
employees:  influencing  governmental 
actions:  termination  of  the  Order: 
separability  of  Order  provisions: 
handling  of  intellectual  property  such  as 
patents  arising  from  funds  collected  by. 
the  Board:  amendments  to  the  Order: 
and  a  listing  of  OMB  control  numbers. 

After  consideration  of  all  relevant 
material  presented,  it  is  found  that  the 
Order,  and  all  the  terms  and  conditions 
thereof,  tends  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  the  Lime  Board,  the 
administrative  agency  provided  for  in 
the  Order  requires  a  lengthy  time  period 
to  be  nominated,  selected,  and  start  to 
function>The  lime  industry  has 
requested  that  the  program  become 
operational  as  soon  as  possible  so  that 
promotional  and  other  activities  can  be 
in  place  as  soon  as  possible.  Before  the 
program  can  begin,  it  will  be  necessary 
for  the  Board  to  recommend  a  budget  of 
anticipated  expenses  to  the  Department 
for  review,  modification  or  approval. 
Also,  it  will  be  necessary  for  the  Board 
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to  hire  a  staff  and  establish  an  offlce  to 
carry  out  the  needed  administrative 
functions.  Further,  interested  persons 
were  afforded  a  30-day  comment  period, 
and  no  useful  purpose  would  be  served 
in  delaying  the  effective  date.  Therefore, 
this  final  rule  is  effective  on  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1212 

Administrative  practice  and 
procedure.  Advertising.  Limes, 
Marketing  agreements.  Reporting  and 
recordkeeping  requirements. 

Chapter  XI  of  title  7  is  hereby 
amended  by  adding  part  1212  to  read  as 
foHows: 

PART  1212-UME  RESEARCH. 
PROMOTION,  AND  CONSUMER 
INFORMATION  j 

Subpart  A— Lime  Research.  Promotion,  and 
Consumer  Information  Order 

Definitions 

Sees. 

1212.1  Secretary. 

1212.2  Act. 

1212.3  Order. 

1212.4  Board. 

1212.5  Lime. 

1212.6  Fresh  market. 

1212.7  Producer. 

1212.8  Handle. 

1212.9  Handler. 

1212.10  Importer. 

1212.11  Producer-Handler. 
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U.S.C.  6201  et  seq. 

Subpart  A— Lime  Research, 
Promotion,  and  Consumer  Information 
Order 

Definitions 

§  1212.1    Secretary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom,  authority  may  , 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 

§1212.2    Act 

Act  means  the  Lime  Research, 
Promotion,  and  Consumer  Information 
Act,  Subtitle  D  of  Title  XIX,  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Public  Law  No.  101-624,  and 
any  amendments  thereto. 

§1212.3    Order. 

Order  means  this  Lime  Research, 
Promotion,  and  Consumer  Information 
Order  issued  by  the  Secretary  pursuant 
to  the  Act. 

§1212.4    Board. 

Board  means  the  administrative  body 
referred  to  as  the  Lime  Board, 
hereinafter  established  pursuant  to 
§  1212.30. 

§1212.5    Unw. 

Lime  means  the  fruit  of  a  citrus 
aurantifolia  tree  for  the  fresh  market. 


§1212.6    Freth  market 

Fresh  market  means  the  demand  for 
whole  limes  not  preserved  by  any 
recognized  commercial  process 
including  canning,  freezing,  dehydration 
or  fermentation,  or  converted  into  juice. 
It  does  not  include  the  by-products  of 
limes  or  products  made  with  the  by- 
products of  limes. 

§1212.7    Producer. 

Producer  means  any  person  who 
produces  limes  in  the  United  States  for 
sale  in  commerce. 

§1212.*    Handle. 

Handle  means  to  grade,  pack,  process, 
sell,  transport,  purchase,  or  in  any  other 
way  to  place  or  cause  limes  to  which 
one  has  title  or  possession  to  be  placed 
in  the  current  of  commerce.  Such  term 
shall  not  include  the  transportation  or 
delivery  of  limes  by  the  producer  thereof 
to  a  handler  for  grading,  sizing, 
packaging  or  processing. 

§1212.9    Handier. 

Handler  means  any  person  (except  a 
common  or  contract  carrier  of  limes 
owned  by  another  person)  who  handles 
limes,  including  a  producer-handler  who 
handles  limes  of  producer-handler's  own 
production.  For  the  purposes  of  this 
subpart,  the  term  handler  means  the 
//rs/  person  who  performs  the  handling 
functions. 


§121^10 

Importer  means  any  person  who 
imports  limes  into  the  United  States. 

§1212.11  Producer-Handler. 

Producer-Handier  means  any  person 
who  is  both  a  producer  and  handler  of 
limes. 

§  1212.12  ■  Persoa 

Person  means  any  individual,  group  of 
individuals,  partnership,  corporati6n, 
association,  cooperative,  or  other  entity. 

§1212.13    Promotion. 

Promotion  means  any  action  taken  by 
the  Board,  pursuant  to  the  Act,  to 
present  a  favorable  image  for  limes  to 
the  public  with  the  express  intent  of 
improving  the  competitive  position  of 
limes  in  the  marketplace  and  stimulating 
sales  of  limes,  and  shall  include,  but  not 
be  limited  to,  paid  advertising.  . 

§1212.14    Research. 

Research  means  any  type  of 
systematic  study  or  investigation,  and/ 
or  the  evaluation  of  any  study  or 
investigation  relating  to  the  use  and 
nutritional  value  of  limes,  and  designed 
to  advance  the  image,  desirability. 
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marketability,  production,  or  quality  of 
limes. 

§1212.15    Marketing. 

Marketing  means  the  sale  or  other 
disposition  of  limes  in  commerce.    . 

§  1212.16    Consumer  Information. 

Consumer  information  means  any 
action  taken  to  provide  information  to, 
and  broaden  the  understanding  of.  the 
general  public  on  the  usage,  nutritional 
attributes,  and  care  of  limes. 

§  1212.17    State  and  United  States. 

Stote  and  United  States  means  any  or 
all  of  the  50  States  of  the  United  States 
of  America,  the  District  of  Columbia, 
and  the  Commonwealth  of  Puerto  Rico. 

§1212.18    District. 

District  means  the  applicable  one  of 
the  following  described  subdivisions  of 
the  production  area,  or  other 
subdivisions  as  may  be  prescribed 
pursuant  to  §  1212.40(o): 

(a)  District  1  shall  include  the  States 
east  of  the  Mississippi  River,  including 
Puerto  Rico  and  the  District  of 
Columbia. 

(b)  O/s/ryc/ 2  shall  include  the  States 
west  of  the  Mississippi  River. 

§  1212.19    Fiscal  period  and  marketing 
year. 

Fiscal  period  and  marketing  year 
mean  the  12-month  period  from  April  1 
to  the  following  March  31  or  such  other 
period  which  may  be  recommended  by 
the  Board  and  approved  by  the 
Secretary. 

§  1212.20    Programs  and  projects. 

Programs  and  projects  mean  those 
research,  development,  advertising,  or 
promotion  programs  or  projects 
developed  by  the  Board  pursuant  to 
§1212.51. 

Lime  Board 

§  1212.30    Establishment  and  membership. 

(a)  There  is  hereby  established  a  Lime 
Boatd.  hereinafter  called  the  Board.  The 
Board  shall  be  composed  of  11  members 
to  administer  the  terms  and  provisions 
of  this  part.  Seven  of  the  members  shall 
be  producers  not  exempt  from  paying 
assessments  under  the  Act,  three  of  the 
members  shall  be  importers  not  exempt 
from  paying  assessments  under  the  Act, 
and  one  shall  be  a  public  member.  Each 
member  shall  have  an  alternate  who 
shall  have  the  same  qualifications  as  the 
member  for  whom  such  person  is  an 
alternate. 

(b)  Membership  on  the  Board  shall  be 
determined  according  to  production  and 
import  volumes  as  set  forth  in  the  USDA 
Crop  Production  Annual  Summary 
Reports  and  data  on  imports  as  reported 


by  the  Bureau  of  the  Census.  Therefore, 
initially  six  of  the  seven  producer 
members  shall  be  producers  of  limes  in 
District  1,  and  one  producer  member 
shall  be  a  producer  of  limes  in  District  2. 
One  of  the  three  importer  members  shall 
be  an  importer  of  limes  in  District  1,  and 
two  importer  members  shall  be 
importers  of  limes  in  District  2.  The 
public  member  shall  be  selected  at  large. 

(c)  After  two  years,  the  Board  shall 
review  the  districts  to  determine 
whether  realignment  of  the  districts  or 
reapportionment  of  members  among  the 
districts  is  necessary  and  at  least  every 
five  years  thereafter  the  board  shall 
make  such  a  review.  In  making  such 
review,  it  shall  give  consideration  to: 

(1)  For  the  most  recent  three  years, 
USDA  production  and  import  reports  or 
Board  assessment  reports  if  USDA 
production  reports  are  unavailable; 

(2)  Shifts  and  trends  in  quantities  of 
limes  produced  and  imported;  and 

(3)  Other  relevant  factors. 

As  a  result  of  this  review,  the  Board 
may  recommend  realigning  the  districts 
or  reapportioning  membership  among 
districts  subject  to  the  approval  of  the 
Secretary.  Any  such  realignment  or 
reapportionment  shall  be  recommended 
by  the  Board  to  the  Secretary  at  least  six 
months  prior  to  the  date  of  the  call  for 
nominations  and  shall  become  effective 
at  least  30  days  prior  to  such  date. 

§  1212.31    Nomination. 

The  Secretary  shall  appoint  the 
members  of  the  Board  from  nominations 
to  be  made  in  the  following  manner: 

(a)  Except  for  the  member  and 
alternate  member  who  represent  the 
general  public,  nominations  of  members 
to  the  Board  shall  be  submitted  to  the 
Secretary  for  selection  as  soon  as 
practicable  after  the  effective  date  of 
this  subpart.  In  subsequent  years, 
nominations  of  members  to  the  Board 
shall  be  submitted  to  the  Secretary  by 
the  Board  by  August  1.  Nominations 
may  be  made  by  means  of  group 
meetings  of  producers  and  importers: 
Provided,  That  nominations  of 
producers  and  importers  may  be 
conducted  by  mail  ballot. 

(b)  There  shall  be  two  individuals 
nominated  for  each  vacant  position  who 
shall  meet  the  qualifications  as  set  forth 
in  §  1212.30. 

(c)  In  the  event  nominations  for 
members  and  alternate  members  of  the 
Board  are  not  filed  pursuant  to,  and 
within  the  time  specified  in,  this  section, 
the  Secretary  may  select  such  members 
and  alternate  members  without  regard 
to  nominations,  but  selection  shall  be  on 
the  basis  of  the  representation  provided 
for  in  §  1212.30. 


(d)  Any  producer  or  importer  who 
desires  to  be  represented  at  a  particular 
nomination  meeting  may  authorize  an 
agent  and  participate  through  such  agent 
in  the  nomination  and  election  of 
nominees  for  producer  or  importer 
members  and  alternate  members  to  fill 
positions  on  the  Board  as  provided  in 

§  1212.30(a),  shall  submit  to  the  Board, 
priorto  such  meeting  but  not  later  than 
seven  days  preceding  the  meeting,  a 
written  statement  containing  the 
following: 

(1)  Name  of  producer  or  importer; 

(2)  Mailing  address; 

(3)  Place  or  location  of  business: 

(4)  Volume  of  business  (how  many 
pounds  of  limes  produced  or  imported); 
and 

(5)  Authorization,  including  the  name 
and  address,  of  the  person  who  is  to 
represent  said  producer  or  importer  at 
the  nomination  meeting. 

(e)  Producers  or  importers  who  have 
not  filed  a  statement  as  prescribed  in 
paragraph  (d)  of  this  section  must  be 
present  at  the  nomination  meeting  and 
cast  their  own  votes  for  them  to  be 
counted  in  connection  with  the 
nomination  and  election  of  nominees. 

(f)  Notwithstanding  that  a  producer  or 
importer  has  authorized  an  agent  to  cast 
his  or  her  vote  as  specified  in  paragraph 
(d)  of  this  section,  such  producer  or 
importer  may  appear  at  the  nomination 
meeting  and  cast  his  or  her  vote  in 
person  to  the  exclusion  of  such  agent. 

(g)  Only  producers  may  participate  in 
the  nomination  and  election  of  nominees 
for  producer  members  and  their 
alternates.  Each  producer  shall  be 
entitled  to  cast  only  one  vote  for  each 
producer  nominee.  No  producer  shall 
participate  in  the  election  of  nominees 
in  more  than  one  district  in  any  one 
fiscal  period. 

(h)  Only  importers  may  participate  in 
thcTiomination  and  election  of  nominees 
for  importer  members  and  their 
alternates.  Each  importer  shall  be 
entitled  to  cast  only  one  vote  for  each 
importer  nominee.  No  importer  shall 
participate  in  the  election  of  nominees     . 
in  more  than  one  district  in  any  one 
fiscal  period.  If  a  person  both  produces 
and  imports  limes,  such  person  shall 
elect  the  one  group — either  producer  or 
importer — that  individual  will 
participate  in  for  nominating  purposes. 

(i)  A  chairperson  of  each  nomination 
meeting  shall  be  elected  by  a  majority 
vote  of  the  eligible  voters  in  attendance. 

(j)  A  typed  copy  of  the  minutes  of 
each  nomination  meeting  shall  be 
provided  by  the  Board  to  the  Secretary 
in  a  manner  that  will  ensure  receipt 
within  14  calendar  days  of  such 
meeting's  completion. 


2990  Federal  Register  /  Vol.  67.  No.  17  /  Monday.  January  27.  1992  /  Rules  and  Regulations 


(k)  In  the  event  of  a  mail  ballot,  all 
qualified  persons  interested  in  serving 
on  the  Board  or  who  are  interested  in 
nominating  another  person  to  serve  on 
the  Board  shall  submit  to  the  Board  in 
writing  such  information  as  name. 
mailing  address,  number  of  pounds 
produced,  marketed,  handled,  or 
imported,  or  other  information  as  may 
ba  required,  in  order  to  place  that 
person  on  the  ballot:  Provided,  That  in 
the  case  of  nominating  the  initial  Board, 
the  Secretary  shall  mail  out  the  ballots 
bnd  cause  press  releases  concerning  the 
distribution  of  ballots  and  pertinent 
information  on  balloting  to  be 
distributed  to  the  media  in  the  lime 
producing  and  importing  areas.  These 
nominations  shall  be  sent  directly  to  the 
Secretary. 

Subsequently,  nominations  for  Board 
positions  must  be  received  by  the  Board 
at  least  three  months  before  the  ballot  is 
issued.  The  Board  shall  mail  ballots  to 
all  producers  and  importers  of  record. 
Distribution  of  ballots  shall  be 
announced  by  press  releases  furnishing 
pertinent  information  on  balloting, 
issued  by  the  Board  through  the  media, 
including  newspapers  and  other 
publications  having  general  circulation 
in  the  lime  producing  and  importing 
areas. 


§  1212.32    Appotntment  of  producer  and 
Importer  member*. 

From  the  nominations  made  pursuant 
to  §  1212.31,  or  from  other  qualified 
persons,  the  Secretary  shall  appoint  the 
seven  producer  members  of  the  Board, 
the  three  importer  members  of  the 
Board,  and  an  alternate  for  ea(:h  such 
member. 

§  1 2 1 2.33    Public  member  notnlnatiorts  and 
selection. 

The  public  member  shall  be 
nominated  iy  the  producer  members 
and  importer  members  of  the  Board  and 
appointed  by  the  Secretary.  In  the  event 
the  Board  fails  to  nominate  a  public 
representative,  the  Secretar>'  may 
appoint  such  a  member.  The  public 
member  shall  have  no  direct  financial 
interest  in  the  commercial  production  or 
marketing  of  limes  except  as  a  consumer 
and  shall  not  be  a  director,  stockholder, 
officer  or  employee  of  any  firm  so 
engaged.  The  Board  shall  nominate  two 
individuals  for  the  public  member 
position.  Voting  for  public  member 
nominees  shall  require  a  quorum  of  the 
Board  and  shall  be  on  the  basis  of  one 
vote  per  Board  member.  Election  of 
nominees  shall  be  on  the  basis  of  a 
simple  majority  of  those  present  and 
voting. 
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§1212.34    Term  Of  office. 

(a)  The  members  of  the  Board  and 
their  respective  alternates  shall  serve 
concurrent  terms  of  office  and  for  terms 
of  three  years,  except  the  members  and 
their  respective  alternate  members  of 
the  initial  Board  shall  be  designated  for, 
and  shall  serve  terms  as  follows:  Two 
producer  members  from  District  1  and 
one  importer  member  from  District  2 
shall  be  appointed  for  a  term  of  one 
yean  two  producer  members  from 
District  1.  one  importer  member  from 
District  1,  and  the  public  member  shall 
be  appointed  for  a  term  of  two  years; 
and  two  producer  members  from  District 
1,  one  producer  member  from  District  2. 
and  an  importer  member  from  District  2 
shall  be  appointed  for  a  term  of  three 
years. 

(b)  The  term  of  office  for  the  initial 
Board  shall  begin  immediately  following 
appointment  by  the  Secretary.  Time  in' 
the  interim  period,  from  appointment 
until  the  term  begins  pursuant  to  this 
section,  shall  not  count  toward  the 
initial  "term  of  office."  In  subsequent 
years,  the  term  of  office  shall  begin  on 
January  1  or  such  other  period  which 
may  be  approved  by  the  Secretary. 

(c)  Board  members  and  alternates 
shall  serve  during  the  term  of  office  for 
which  they  are  selected  and  have 
qualified,  and  until  their  successors  are 
selected  and  have.qualified. 

(d)  No  member  shall  serve  more  than 
two  successive  terms:  Provided,  That 
those  members  serving  initial  terms  of 
one  year  may  serve  two  additional 
consecutive  three-year  terms. 

§1212.35    Acceptance.      . 

Each  person  nominated  to  serve  on 
the  Board  shall,  prior  to  selection  as  a 
member  or  alternate  member  of  the 
Board,  qualify  by  filing  with  the 
Secretary  a  written  acceptance 
indicating  that  person's  willingness  to 
serve. 

§1212.36    Vacancies. 

(a)  In  the  event  any  member  or 
alternate  member  of  the  Board  ceases  to 
be  a  member  of  the  category  of  members 
from  which  the  member  was  appointed 
to  the  Board,  such  position  shall 
automatically  become  vacant. 

(b]  If  a  member  of  the  Board 
consistently  refuses  to  perform  the 
duties  of  a  member  of  the  Board,  or  if  a 
member  of  the  Board  engages  in  acts  of 
dishonesty  or  willful  misconduct,  the 
Board  may  recommend  to  the  Secretary 
that  the  member  be  removed  from  office. 
If  the  Secretary  finds  that  the 
recommendation  of  the  Board  shows 
adequate  cause,  the  Secretary  shall 
remove  such  member  from  office. 
Further,  without  recommendation  of  the 


Board,  a  member  may  be  removed  by 
the  Secretary  upon  showing  of  adequate 
cause,  if  the  Secretary  determines  that 
the  person's  continued  service  would  be 
detrimental  to  the  purposes  of  the  Act. 

(c)  To  fill  any  vacancy  caused  by  the 
failure  of  producers  and  importers  to 
nominate  individuals  for  appointment, 
or  if  any  person  selected  as  a  member  of 
the  Board  fails  to  qualify,  or  in  the  event 
of  the  death,  removal,  resignation,  or 
disqualification  of  any  member,  a 
successor  shall  be  nominated  and 
selected  in  the  manner  specified  in 

§  1212.31  except  that  said  nomination 
and  replacement  shall  not  be  required  if 
the  unexpired  term  of  office  is  less  than 
six  months.  In  the  event  of  failure  by  the 
Board  to  provide  nominees  for  such 
vacancies,  the  Secretary  may  appoint 
other  eligible  persons. 

(d)  Should  any  member  position 
become  vacant,  the  alt€mate  of  that 
member  shall  automatically  assume  the 
position  of  said  member  until  a 
successor  for  such  member  is  selected 
and  has  qualified. 


§121Z37    Procedure. 

(a)  Six  members,  including  alternates 
acting  in  place  of  members  of  the  Board, 
shall  constitute  a  quorum:  Provided. 
That  such  alternates  shall  serve  only 
whenever  the  member  is  absent  from  a 
meeting  or  is  disqualified.  Any  action  of 
the  Board  shall  require  the  concurring 
votes  of  a  majority  of  those  present  and 
voting.  At  assembled  meetings,  all  votes 
shall  be  cast  in  person. 

(b)  In  matters  of  an  emergency  nature 
when  there  is  not  enough  time  to  call  an 
assembled  meeting  of  the  Board,  the 
Board  may  act  upon  the  concurring 
votes  of  a  majority  of  its  members  by 
mail,  telephone,  or  by  other  means  of 
communication:  Provided,  That  each 
proposition  is  explained  accurately, 
fully,  and  substantially  identically  to 
each  member.  All  telephone  votes  shall 
be  promptly  confirmed  in  writing  and 
recorded  in  the  Board  minutes. 

(c)  The  organization  of  the  Board  and 
the  procedures  for  conducting  meetings 
of  the  Board  shall  be  in  accordance  with 
the  By-Laws,  when  established  by  the 
Board. 

§  1212.38    Compensation  and 
reimbursement 

Board  members  shall  serve  without 
compensation  but  shall  be  reimbursed 
for  travel  expenses,  including  a  per  diem 
allowance  in  lieu  of  subsistence,  in  the 
same  manner  as  persons  employed 
intermittently  in  Government  service 
under  section  5703  of  title  5,  United 
States  Code,  which  are  incurred  by  them 
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in  the  performance  of  their  duties  as 
Board  members. 


§1212J9 

The  Board  shall  have  the  following 
powers  subject  to  S  1212.83: 

(a)  To  administer  the  provisions  of 
this  Order  in  accordance  with  its  terms 
and  conditions: 

(b)  To  recommend  to  the  Secretary  - 
rules  and  regulations  to  effectuate  the 
terms  and  conditions  of  this  Order 

(c)  To  require  its  employees  to 
receive,  investigate,  and  report  to  the    ' 
Secretary  complaints  of  violations  of 
this  Order; 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  Order;  and 

(e)  To  invest,  pending  disbursement 
under  a  program,  plan,  or  project,  funds 
collected  only  in:  obligations  of  the 
United  States  or  any  agency  thereof;  any 
interest-bearing  account  or  certificate  of 
deposit  of  any  bank  that  is  a  membnr  of 
the  Federal  Reserve  System;  or 
obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States. 

(1)  All  obligations  must  be  fully 
guaranteed  by  the  United  Stales  and 
must  be  less  than  one  year. 

(2)  All  interest-bearing  accounts  or 
Certificates  of  Deposit  (CD)  must  be 
risk-free  and  short-term.  Risk-free 
requires  all  accounts  and  CD's  to  be 
fully  insured  or  collateralized  with 
Federal  Government  securities.  Short- 
term  requires  that  all  accounts  and  CD's 
be  less  than  one  year. 

(3)  In  the  absence  of  collateral, 
accounts  and  CDs  shall  be  established 
at  financial  institutions  insured  by  the 
Federal  Deposit  Insurance  Corporation, 
and  each  account,  in  the  aggregate,  must 
be  less  than  $100,000. 

(4)  Accounts  and  CD's  exceeding  the 
$100,000  insurance  coverage  level  must 
be  fully  collateralized  by  the  financial 
institution.  Collateral  must  be  pledged 
before  funds  are  sent  to  the  institution. 
Only  those  securities  specified  in 
Treasury  Department  Circular  No.  176 
are  acceptable  as  collateral.  Collateral 
must  be  pledged  at  face  value.  Collateral 
must  be  segregated  in  the  Board's  name 
to  assure  that  collateral  is  not  double 
pledged.  Collateral  may  be  held  at  the 
local  Federal  Reserve  Bank  or  at 
another  depository. 

§1212.40    Duties. 

The  Board  shall,  among  other  things, 
have  the  following  duties: 

(a)  To  meet,  organize,  and  select  from 
among  its  members  a  president  and  such 
other  officers  as  may  be  necessary;  to 
select  committees  and  subcommittees  of 
board  members;  to  adopt  such  rules  for 
the  conduct  of  its  business  as  it  may 


deem  advisable;  and  to  establish 
working  committees  of  persons  other 
than  Board  members; 

(b)  To  employ  such  persons  as  it  may 
deem  necessary  and  to  determine  the 
compensation  and  define  the  duties  of 
each;  and  to  protect  the  handing  of 
Board  funds  through  fidelity  bonds; 

(c)  To  prepare  and  submit  for  the 
Secretary's  approval,  prior  to  the 
beginning  of  each  fiscal  period,  a 
recommended  rate  of  assessment  and  a 
fiscal  period  budget  of  the  anticipated 
expenses  in  the  administration  of  this 
Order,  including  the  probable  costs  of 
all  programs  and  projects; 

(d)  To  develop  programs  and  projects, 
which  must  be  approved  by  the 
Secretary  before  becoming  effective, 
and  enter  into  contracts  or  agreements, 
with  the  approval  of  the  Secretary,  for 
the  development  and  carrj'ing  out  of 
programs  or  projects  of  research, 
development,  advertising  or  promotion, 
and  the  payment  of  the  costs  thereof 
with  funds  collected  pursuant  to  this 
Order; 

(e)  To  keep  minutes,  books,  and 
records  which  clearly  reflect  all  of  the 
acts  and  transactions  of  the  Board. 
Minutes  of  each  Board  meeting  shall  be 
promptly  reported  to  the  Secretary; 

(f)  To  prepare  and  submit  to  the 
Secretary  such  reports  froin  time  to  time 
as  may  be  prescribed  for  appropriate 
accounting  with  respect  to  the  receipt 
and  disbursement  of  funds  entrusted  to 
the  Board; 

(g)  To  cause  the  books  of  the  Board  to 
be  audited  by  an  independent  certified 
public  accountant  at  least  once  each 
fiscal  period,  and  at  such  other  time  as 
the  Board  may  deem  necessary  or  as  the 
Secretary  may  request.  The  report  of 
each  such  audit  shall  show  the  receipt 
and  expenditure  of  funds  collected 
pursuant  to  this  part.  Two  copies  of  each 
such  report  shall  be  furnished  to  the 
Secretary  and  a  copy  of  each  such 
report  shall  be  made  available  at  the 
principal  office  of  the  Board  for 
inspection  by  producers  and  importers; 

(h)  To  investigate  violations  of  the 
Order  and  report  the  results  of  such 
investigations  to  the  Secretary  for 
appropriate  action  to  enforce  the 
provisions  of  the  Order 

(il  To  periodically  prepare,  make 
public  and  make  available  to  producers 
and  importers  reports  of  its  activities; 

(j)  To  provide  the  Secretary  with  the 
same  notification,  written  or  oral,  as 
provided  to  Board  members  concerning 
ail  conference  calls  and  meetings, 
including  executive,  advisory, 
subcommittee,  and  other  meetings 
related  to  Board  matters,  and  grant 
access  to  all  such  calls  and  meetings; 


(k)  To  act  as  intermediary  between 
the  Secretary  and  any  producer  or 
importer 

(1)  To  furnish  the  Secretary  such 
information  as  the  Secretary  may 
request; 

(m)  To  notify  lime  producers, 
producer-handlers,  and  importers  of  all 
Board  meetings  through  press  releases 
or  other  means: 

(n)  To  appoint  and  convene,  from  time 
to  time,  working  committees  drawn  from 
producers,  handlers,  producer-handlers, 
importers,  exporters  and  the  public  to 
assist  in  the  development  of  research 
and  promotion  programs  for  limes; 

(o)  With  the  approval  of  the  Secretary, 
to  redefme  the  districts  into  which  the 
production  area  is  divided  and  to 
reapportion  the  representation  of  any 
district  on  the  Board:  Provided.  That  any 
such  changes  shall  reflect,  insofar  as 
practicable,  shifts  in  lime  production 
and/or  importation  within  the  districts 
and  the  production  area; 
.   (p)  To  develop  and  recommend  such 
rules  and  regulations  to  the  Secretary 
for  approval  as  may  be  necessary  for  the 
development  and  execution  of  programs 
or  projects  to  effectuate  the  declared 
purpose  of  the  Act; 

(q)  To  prepare  and  make  public, 
monthly,  a  report  of  its  activities 
conducted,  and  an  accounting  for  funds 
received  and  expended.  Financial 
statements  for  each  month  shall  be 
submitted  to  the  Secretary  and  shall 
include  at  least  (1]  a  balance  sheet  and 
(2)  an  expense  budget  showing 
expenditures  during  the  accounting 
period,  year  to  date  expenditures,  and 
an  unexpended  budget.  Upon  request,  a 
summary  of  checks  issued  by  the  Board 
is  to  be  made  available.  Such  financial 
statements  should  be  submitted  within 
30  days  after  the  end  of  each  month.  An 
annual  report  should  be  submitted 
within  90  days  after  the  end  of  the  fiscal 
year. 

(r)  To  follow  the  Departments  equal 
opportunity  and  civil  rights  policies. 

Research,  Promotion,  and  Consumer 
Education 

91212.50    PoHcy  and  objective. 

it  shall  be  the  policy  of  the  Board  to 
carry  out  an  effective  and  coordinated 
program  of  research,  development, 
advertising,  and  promotion  in  order  to: 

(a)  Strengthen  the  competitive 
position  of  limes  in  the  marketplace; 

(b)  Maintain  and  expand  existing 
domestic  and  foreign  markets; 

(c)  Develop  new  or  improved  markets; 

(d)  Educate  the  general  public:  and 
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(e)  Insure  equitable  treatment  of 
domestically  produced  and  imported 
limes. 

It  shall  be  the  objective  of  the  Board  to 
carry  out  programs  and  projects  which 
will  provide  maximum  benefit  to  the 
lime  industry. 

§  1212.51    Programs  and  projects. 

The  Board  shall  develop  and  submit 
to  the  Secretary  for  approval  any 
programs  or  projects  authorized  in  this 
section.  Such  programs  or  projects  shall 
provide  for: 

.  (a)  The  establishment,  issuance, 
effectuation  and  administration  of 
appropriate  programs  or  projects  for 
consumer  education,  advertising  and 
other  sales  promotion  of  limes  designed 
to  strengthen  the  position  of  limes  in  the 
marketplace  and  to  maintain,  develop, 
and  expand  markets  for  limes: 

(b)  The  establishment  and  carrj'ing 
out  of  research  and  dsvelopment 
projects  and  studies  to  the  end  that  the 
acquisition  of  knowledge  pertaining  to 
limes  or  their  consumption  and  use  may 
be  encouraged  or  expanded,  or  to  the 
end  that  marketing  or  other  utilization  of 
limes  may  be  encouraged,  expanded, 
improved,  or  made  more  efficient: 
Provided,  That  quality  control,  grade 
standards,  supply  management 
programs  or  other  programs  that  would 
limit  the  right  of  tlie  individual  lime 
producer  to  produce  limes  shall  not  be 
conducted  under,  or  as  a  part  of,  this 
Order 

(c)  The  development  and  expansion  of 
lime  sales  in  foreign  markets: 

(d)  A  prohibition  on  advertising  or 
other  promotion  programs  that  make 
any  reference  to  private  brand  names  or 
use  false  or  unwarranted  claims  on 
behalf  of  limes  or  false  or  unwarranted 
statements  with  respect  to  the  attributes 
or  use  of  any  competing  product; 

(e)  Periodic  evaluation  by  the  Board  of 
each  program  or  project  authorized 
under  this  Order  to  insure  that  each 
program  or  project  contributes  to  an 
effective  and  coordinated  program  of 
research  and  promotion  and  submission 
of  such  evaluation  to  the  Secretary.  If 
the  Board  or  the  Secretary  finds  that  a 
program  or  project  does  not  further  the 
purposes  of  the  Act,  then  the  Board  or 
the  Secretary  shall  terminate  such 
program  or  project;  and 

(f)  The  Board  may,  with  the  approval 
of  the  Secretary,  enter  into  contracts  or 
make  agreements  for  ihe  development 
and  carrying  out  of  research  and 
promotion  and  pay  for  the  costs  of  such 
contracts  or  agreements  with  funds 
collected  pursuant  to  §  1212.64. 

-  Contractors  and  subcontractors  who 
receive  funds  allocated  by  the  Board 
shall  be  subject  to  the  pra\'isions  of  this 


part.  All  records  of  such  contractors  and 
subcontractors  applicable  to  contracts 
entered  into  by  the  Board  are  subject  to 
audit  by  the  Secretary. 

Expenses  and  Assessments 

§  1212.60    Budget  and  expenses. 

(a)  Prior  to  the  beginning  of  each 
fiscal  period,  or  as  may  be  necessary 
thereafter,  the  Board  shall  prepare  and 
recommend  a  budget  on  a  fiscal  period 
basis  of  its  anticipated  expenses  and 
disbursements  in  the  administration  of 
this  Order.  Each  budget  shall  include  a 
plan  which  shall  include  the  probable 
costs  of  research,  development, 
advertising,  consumer  information,  and 
promotion  of  limes.  The  Board  shall  also 
recommend  a  rate  of  assessment 
calculated  to  provide  adequate  funds  to 
defray  its  proposed  expenditures  and  to 
provide  for  a  reserve  as  set  forth  in 

§  1212.61.  The  budget  shall  take  effect 
on  approval  by  the  Secretary. 

(b)  Eacht)udget  shall  include  (1)  a 
statement  of  objectives  and  strategy  for 
each  program,  plan,  and  project, 
including  reasons  for  significant  changes 
from  the  preceding  budget  period.  (2)  a 
summary'  of  anticipated  revenue,  with 
comparative  data  for  at  least  one 
preceding  year,  (3)  a  summary  of 
proposed  expenditures  by  each  program, 
plan,  and  project,  with  comparative  data 
for  at  least  one  preceding  year,  and  (4) 
staff  and  administrative  expense 
breakdown,  with  comparative  data  for 
at  least  one  preceding  year. 
Comparative  data  reporting  will  not 
apply  to  the  initial  budget. 

(c)  The  Board  is  authorized  to  incur 
such  expenses  for  research, 
development,  advertising,  or  promotion 
of  limes,  such  other  expenses  for  the 
administration,  maintenance,  and 
functioning  of  the  Board  as  may  be 
authorized  by  the  Secretary,  and  any 
referendum  and  administrative  costs 
incurred  by  the  Department  of 
Agriculture.  The  funds  to  cover  such 
expenses  shall  be  paid  from 
assessments  collected  pursuant  to 

S  1212.64  and  from  other  fumJs  available 
to  the  Board  under  this  Order. 

(d)  The  Board  is  hereby  authorized  to 
borrow  money  for  the  payment  of 
administrative  expenses  subject  to  the 
same  fiscal,  budget,  and  audit  controls 
as  other  funds  of  the  Board. 

(e)  The  Board  shall  reimburse  the 
Department  of  Agriculture  for  referenda 
and  administrative  costs  incurred  by  the 
Department  with  respect  to  the  Order 
Provided,  That  in  the  case  of  referenda, 
expenses  shall  not  include  the  salaries 
of  Government  employees.  The  Board 
shall  pay  those  costs  incurred  by  the 
Department  for  the  conduct  of 


Departmental  duties  under  the  Order  as 
determined  periodically  by  the 
Secretary.  The  Department  will  bill  the 
Board  quarterly  and  payment  shall  be 
due  promptly  after  the  billing  of  such 
costs.  Funds  to  cover  such  expenses 
shall  be  paid  from  assessments  collected 
pursuant  to  §  1212.64  and  from  other 
funds  available  to  the  Board  under  this 
Order. 

(f)  The  Board  may  accept  voluntary 
contributions  from  any  person  not 
subject  to  assessments  under  this  Order. 
Furthermore,  such  contributions  shall  be 
free  from  any  encumbrances  by  the 
donor  and  the  Board  shall  retain 
complete  control  of  their  use.  Such 
contributions  shall  be  subject  to  the 
same  fiscal,  budget  and  audit  controls  as 
other  funds  of  the  Board. 

(g)  Any  amendment  to  an  approved 
budget  shall  be  subject  to  approval  by 
the  Secretary,  including  shifting  of  funds 
from  one  program,  plan,  or  project  to 
another,  except  such  shifts  that  are 
consistent  with  governing  By-laws  need 
not  have  prior  approval  by  the 
Secretary. 

§  1212.61    Operating  reserve. 

The  Board  may  establish  an  operating 
monetary  reserve  and  may  carry  over  to 
subsequent  fiscal  periods  excess  funds 
in  any  reserve  so  established:  Provided, 
That  the  funds  in  the  reserve  shall  not 
exceed  approximately  one  fiscal 
period's  expenses.  Such  reserve  funds 
may  be  used  to  defray  any  expenses 
authorized  under  this  subpart. 

S  1212.62    Determination  of  handler. 

Unless  otherwise  provided  in  this 
section,  the  assessments  on  domestic 
fresh  market  limes  shall  be  paid  by  first 
handlers.  The  first  handler  is  the  person 
who  initially  performs  a  handling 
function  as  heretofore  defined.  Such 
person  may  be  a  fresh  shipper, 
processor,  or  other  person  who  first 
places  the  limes  in  the  current  of 
commerce. 

(a)  The  following  examples  are 
provided  to  aid  in  the  identification  of 
first  handlers: 

(1)  A  producer  grades,  packs,  and 
sells  limes  of  that  producer's  own 
production  to  a  handler.  In  this  instance, 
it  is  the  handler,  not  the  producer,  who 
places  the  limes  in  the  current  of 
commerce.  The  handler  is  responsible 
for  payment  of  the  assessments. 

p2)  A  producer  packs  and  sells  limes 
of  that  producer's  own  production  from 
the  orchard,  or  storage,  to  a  trucker, 
retail  or  wholesale  outlet,  or  other  buyer 
who  is  not  a  handler  of  limes.  The 
producer  places  the  limes  in  the  current 
of  commerce  and  is  the  first  handler. 


UMI 
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(3)  A  producer  delivers  orchard-run 
limes  of  that  producer's  own  production 
to  a  handler  for  preparation  for  market 
and  entry  into  the  current  of  commerce. 
The  handler,  in  this  instance,  is  the  first 
handler,  regardless  of  whether  the 
handler  subsequently  handles  such 
limes  for  the  account  of  the  handler  or 
for  the  account  of  the  producer. 

(4)  A  producer  delivers  orchard-run 
limes  of  that  producer's  own  production 
to  a  handler  for  preparation  for  market 
and  return  to  the  producer  for  sale.  The 
producer  in  this  instance,  is  the  first 
handler,  except  when  the  producer 
subsequently  sells  such  limes  directly  to 
a  handler. 

(5)  A  producer  delivers  orchard-run 
limes  of  that  producer's  own  production 
to  a  handler  who  takes  title  to  limes. 
The  handler  who  purchases  such  limes 
from  the  producer  is  the  first  handler. 

(6)  A  producer  supplies  limes  to  a 
cooperative  marketing  association 
which  sells  or  markets  the  limes  and 
makes  an  accounting  to  the  producer,  or 
pays  the  proceeds  of  the  sales  to  the 
producer.  In  this  instance,  the 
cooperative  marketing  association 
becomes  the  first  handler  upon  physical 
delivery  of  the  limes  to  such 
cooperative. 

(7)  A  handler  purchases  limes  from  a 
producer's  orchard  for  the  purpose  of 
preparing  such  limes  for  market  or  for 
transporting  such  limes  to  storage  for 
subsequent  handling.  The  handler  who 
purchases  such  limes  from  the  producer 
is  the  first  handler. 

(8)  A  broker  receives  limes  from  a 
producer  and  sells  such  limes  in  the 
broker's  company  name.  In  this 
instance,  the  broker  is  the  first  handler, 
regardless  of  whether  the  broker  took 
title  to  such  limes. 

{9J  A  broker,  without  taking  title  or 
possession  of  limes,  sells  such  limes  in 
the  name  of  the  producer.  In  this 
instance,  the  producer  is  the  first 
handler. 

(10)  A  processor  purchases  limes  from 
the  producer  thereof,  but  sells  them  in 
the  fresh  market.  In  this  instance,  the 
processor  is  the  first  handler  even 
though  the  producer  may  have  graded, 
packed  or  otherwise  handled  such  limes. 

(b)  In  the  event  of  a  handler's  death, 
bankruptcy,  receivership,  or  incapacity 
to  act,  the  representative  of  the  handler 
or  the  handler's  estate  shall  be 
considered  the  first  handler  of  the  limes 
for  the  purpose  of  this  subpart. 

(c)  In  no  event  shall  a  handler  who 
first  handles  fresh  limes  going  to  the 
processed  market  be  considered  a  first 
handler. 


§1212.63    Importer. 

Each  shipment  of  limes  imported  into 
the  United  States  for  the  fresh  market  is 
subject  to  assessment  under  this  Order. 
Such  assessment  shall  be  paid  by  the 
importer  of  such  limes  at  the  time  of 
entry  into  the  United  States.  Any  person 
who  imports  limes  into  the  United  States 
as  principal,  agent,  broker,  or  consignee 
for  limes  produced  outside  the  United 
States  and  imported  into  the  United 
States  shall  be  the  importer. 

§  1212.64    Assesscnentt. 

(a)  Each  firSt  handler  and  importer 
shall  pay  to  the  Board,  upon  demand, 
such  assessments  on  fresh  market  limes 
as  may  be  approved  by  the  Secretary 
pursuant  to  §  1212.60.  Such  assessments 
shall  be  the  amount  established  by  the 
Secretarj'  pursuant  to  paragraph  (c)  of 
this  section. 

(b)  Except  as  provided  in  §  1212.68 
and  in  paragraphs  (d)  and  (e)  of  this 
section,  the  first  handler  shall  be 
responsible  for  the  collection  of  such 
assessment  from  the  producer  and 
payment  thereof  to  the  Board.  The  first 
handler  shall  maintain  separate  records 
for  each  producer's  limes  handled, 
including  those  limes  produced  by  such 
handler. 

(c)-The  assessment  on  fresh  market 
limes  shall  be  levied  at  a  rate 
recommended  by  the  Board  and  fixed  by 
the  Secretary:  Provided,  That  the 
assessment  shall  not  exceed  $0.01  per 
pound  of  limes. 

(d)  The  importer  of  imported  limes  for 
the  fresh  market  shall  pay  the 
assessment  to  the  Board  at  the  time  of 
entry  of  such  limes  into  the  United 
States. 

(e)  Producer-handlers  shall  pay  to  the 
Board  the  assessment  on  the  limes  for 
which  they  act  as  first  handier. 

(f)  Assessments  shall  be  paid  to  the 
Board  as  provided  in  §  1212.65(c). 

(g)  The  Board  is  authorized  to  accept 
advance  payments  of  assessments  by 
handlers,  importers,  or  producer- 
handlers  that  shall  not  be  credited 
toward  any  amount  for  which  the 
handlers,  importers  or  producer- 
handlers  may  become  liable.  The  Board 
shall  not  be  obligated  to  pay  interest  on 
such  advance  payments. 

(h)  The  Board  may  authorize  other 
organizations  to  collect  assessments  on 
its  behalf  with  the  approval  of  the 
Secretary.  Any  reimbursement  by  the 
Board  for  such  services  shall  be  based 
on  reasonable  charges  for  services 
rendered. 

(i)  The  U.S.  Customs  Service  (USCS) 
will  collect  assessments  on  all  limes  at 
the  time  of  entry  and  forward  such 
assessments  as  per  an  agreement 
between  the  USCS  and  the  USDA.  Any 


importer  or  agent  who  is  exempt  from 
payment  of  assessments  pursuant  to 
§  1212.68  (a)  and  (b)  of  the  Order  may 
apply  to  the  Board  for  reimbursement  of 
such  assessments  paid. 

§  1212.65    Payment  of  assessments. 

(a)  Time  of  payment.  The  assessment 
shall  become  due  at  the  time  the  first 
handler  handles  the  limes  for  non- 
exempt  purposes. 

(b)  Responsibility  for  payment.  ( 1 ) 
First  handlers  and  importers  are 
responsible  for  the  prompt  payment  of 
assessments.  A  handler  may  collect  a 
producer's  assessment  from  the 
producer,  or  deduct  such  producer's 
assessment  from  the  proceeds  paid  to 
the  producer  or  whose  limes  the 
producer  assessment  is  made.  Any  such 
collection  or  deduction  of  producer 
assessments  shall  be  made  not  later 
than  the  time  when  the  first  handler 
handles  the  limes. 

(2)  Importers  shall  be  responsible  fur 
prompt  payment  of  any  assessment 
amount  not  collected  by  the  U.S. 
Customs  Service  at  the  time  of  entry  or 
withdrawal  forconsumption  into  the 
United  States. 

(c)  Payment  direct  to  the  Board.  (1) 
Except  as  provided  in  paragraph  (e)  of 
this  section,  each  handler  shall  remit  the 
required  assessments,  pursuant  to 

§  1212.64  of  this  part,  directly  to  the 
Board  not  later  than  20  days  after  the 
end  of  the  month  such  assessments  are 
due.  Remittance  shall  be  by  check,  draft, 
or  money  order  payable  to  the  Lime 
Board,  and  shall  be  accompanied  by  a 
report,  preferably  on  Board  forms, 
pursuant  to  S  1212.70.  To  avoid  late 
payment  charges,  the  assessments  must 
be  mailed  to  the  Board  and  postmarked 
within  20  days  after  the  end  of  the 
month  such  assessments  are  due. 

(2)  Each  handler  shall  file  with  the 
Board  a  report  pursuant  to  5  1212.70  for 
each  month  that  assessable  limes  were 
handled.  All  handler  reports  shall 
contain  at  least  the  following 
information: 

(i)  The  handler's  name,  address,  and 
telephone  number: 

(ii)  The  date  of  the  report  (which  is 
also  the  date  of  payment  to  the  Board): 

(iii)  The  period  covered  by  the  report: 

(iv)  The  total  quantity  of  limes 
handled  during  the  reporting  period: 

(v)  The  date  of  the  last  report 
remitting  assessments  to  the  Board:  and 

(vi)  A  listing  of  all  persons  for  whom 
the  handler  handled  limes,  their 
addresses,  pounds  handled,  and  total 
assessments  remitted  for  each  producer. 
In  lieu  of  such  a  list,  the  handler  may 
substitute  copies  of  settlement  sheets 
given  to  each  person  or  computer 
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generated  reports,  provided  such 
settlement  sheets  or  computer  reports 
contain  all  the  information  listed  above. 

(vii)  The  name,  address,  and  pounds 
handled  for  each  person  claiming 
exemption  from  assessment. 

(viii)  If  the  handler  handles  limes  for 
persons  engaged  in  the  production  of 
less  than  35.000  pounds  of  limes,  the 
report  shall  indicate  the  name  and 
address  of  each  such  person  and  the 
qiantity  of  limes  handled  for  each  such 
person. 

(3)  Each  importer  shall  file  with  the 
Board  a  monthly  report  containing  at 
least  the  following  information: 

(')  The  importer's  name,  address,  and 
telephone  number  or  facsimile  machine 
number. 

(ii)  The  quantity  of  limes  entered  or 
withdrawn  for  consumption, into  the 
United  States.  I 

(iii)  The  amount  of  assessments  paid 
on  limes  entered  or  withdrawn  for 
consumption  into  the  United  States  to 
the  U.S.  Customs  Service  at  the  time  of 
entry  or  withdrawal  for  consumption. 

(iv)  The  amount  of  any  limes  on  which 
the  assessment  was  not  paid  to  the  U.S. 
Customs  Service  at  the  time  of  entry  or 
withdrawal  for  consumption  into  the 
United  States. 

(4)  The  words  "final  report"  shall  be 
shown  on  the  last  report  at  the  end  of 
each  fiscal  period. 

(5)  Prepayment  of  assessments,  (i)  In 
lieu  of  the  monthly  assessment  and 
reporting  requirements  of  paragraph  (b) 
of  this  section,  the  Board  may  permit 
producer-handlers  and  handlers  to  make 
advance  payments  of  their  estimated 
assessments  for  the  season  to  the. Board 
prior  to  the  actual  determination  of 
assessable  limes.  Producer-handlers  or 
handlers  shall  provide  an  initial  report 
estimating  assessable  limes.  If  any  such 
estimate  appears  unreasonably  low,  the 
Board  may  request  additional 
information  to  justify  such  estimate.  If, 
after  reviewing  any  additional 
information,  the  Board  concludes  that 
such  estimate  is  not  reasonable,  it  shall 
notify  the  producer-handler  or  handler 
that  such  individual  may  not  prepay 
such  assessments.  The  Board  shall  not 
be  obligated  to  pay  interest  on  any 
advance  payment. 

(ii)  Producer-handlers  or  handlers 
using  such  procedures  shall  provide  a 
final  annual  report  of  actual  handling 
and  remit  any  unpaid  assessments  not 
later  than  20  days  after  the  end  of  the 
last  month  of  the  such  handler's  fiscal 
period. 

(iii)  Producer-handlers  or  handlers 
using  such  procedures  shall,  after  filing 
a  final  annual  report,  receive  a 
reimbursement  of  any  overpayment  of 
assessment. 


UMI 


(iv)  Producer-handlers  or  handlers 
using  such  procedures  shall,  at  the 
request  of  the  Board  to  verify  a 
producer's  refund  claim  under  §  1212.67. 
provide  the  Board  with  a  handling  report 
on  any  and  all  producers  for  whom  the 
handler  has  provided  handling  services 
but  has  not  yet  filed  a  handling  report 
with  the  Board. 

(v)  Specific  requirements,  instructions, 
and  forms  for  making  such  advance 
payments  shall  be  provided  by  the 
Board  on  request. 

(d)  Late  payment  charges  and 
wterest.  (1)  A  late  payment  charge  shall 
be  imposed  on  any  importer  who  fails  to 
make  timely  remittance  of  assessments 
due  or  any  handler  who  fails  to  make 
timely  remittance  to  the  Board  of  the 
total  producer  and  producer-handler 
assessments  for  which  any  such  handler 
is  liable.  Such  late  payment  charge  shall 
be  imposed  on  any  assessments  not 
received  before  the  thirtieth  day  after 
the  end  of  the  month  such  assessments 
are  due.  This  one-time  late  payment 
charge  shall  be  10  percent  of  the 
assessments  due  before  interest  charges 
have  accrued.  The  late  payment  charge 
will  not  be  applied  to  any  late  payments 
postmarked  within  20  days  after  the  end 
of  the  month  such  assessments  are  due. 

(2)  In  addition  toihe  late  payment 
charge,  one  and  one-half  percent  per 
month  interest  on  the  outstanding 
balance,  including  the  late  payment 
charge  and  any  accrued  interest,  will  be 
added  to  any  accounts  delinquent 
beyond  30  days  after  the  twentieth  day 
after  the  end  of  the  month  such 
assessments  are  due.  Such  interest  will 
continue  monthly  until  the  outstanding 
balance  is  paid  to  the  Board. 

(e)  Payment  through  cooperative 
agency.  The  Board  may  enter  into 
agreements,  subject  to  approval  of  the 
Secretary,  authorizing  other 
organizations  to  collect  assessments  in 
its  behalf.  In  any  State  or  area  in  which 
the  Board  has  entered  into  such  an 
agreement,  the  designated  handler  shall 
pay  the  assessment  to  such  agency  in 
the  time  and  manner,  and  wi'h  such 
identifying  information  as  specified  in 
such  agreement.  Such  an  agreement 
shall  not  provide  any  cooperating 
agency  with  authority  to  collect 
confidential  information  from  handlers, 
importers,  or  producers.  To  qualify,  the 
cooperating  agency  must  on  its  own 
accord  have  access  to  all  information 
required  by  the  Board  for  collection 
purposes.  If  the  Board  requires  further 
evidences  of  payment  than  provided  by 
the  cooperating  agency,  it  may  acquire 
such  evidence  from  individual  handlers. 
All  such  agreements  are  subject  to  the 
requirements  of  the  Act,  the  Order,  all 
applicable  rules  and  regulation  under 


the  Act  and  the  Order,  and  the  approval 
of  the  Secretary. 

§  1212.66    Faikire  to  report  and  Kmtt. 
Any  producer-handler,  handler,  or 
importer  who  fails  to  submit  reports  and 
remittances  according  to  the  provisions 
of  §  1212.65  shall  be  subject  to 
appropriate  action  by  the  Board  which 
may  include  one  or  more  of  the 
following  actions: 

(a)  Audit  of  the  producer-handler's, 
handler's,  or  importer's  books  and 
records  to  determine  the  amount  owed    , 
the  Board. 

(b)  Establishment  of  an  escrow 
account  for  the  deposit  of  assessments 
collected.  The  frequency  and  schedule 
of  deposits  and  withdrawals  from  the 
escrow  account  shall  be  determined  by 
the  Board  with  the  approval  of  the 
Secretary. 

(c)  Referral  to  the  Secretary  for 
appropriate  enforcement  action,  which 
includes  assessing  a  civil  penalty  for 
each  violation  as  specified  in  section 
1958(c)(1)  of  the  Act. 

§1212.67    Refunds. 

(a)  Subject  to  the  provisions  of  this 
section  any  producer,  producer-handler, 
or  importer  shall  have  the  right  to 
personally  demand  and  receive  from 
the  Board  a  refund  of  assessments  paid 
by  or  on  behalf  of  such  producer, 
producer-handler,  or  importer  for  any 
calendar  month  during  the  period 
beginning  on  the  effective  date  of  this 
Order  and  ending  on  the  effective  date 
of  the  referendum  mandated  by  section 
1960(a)  of  the  Act;  Provided,  That: 

(1)  Such  producer,  producer-handler, 
or  importer  makes  application  and 
provides  proof  of  payment  as  required  in 
paragraphs  (b)  (1),  (2),  and  (3)  of  this 
section; 

(2)  This  order  is  not  approved 
pursuant  to  the  referendum  conducted 
under  section  1960(a)  of  the  Act. 

(b)  Refunds  from  escrow  account.  A 
portion  of  the  assessments  collected 
from  producers,  producer-handlers,  and 
importers  prior  to  announcement  of  the 
results  of  the  initial  referendum 
provided  for  in  this  section  shall  be  held 
in  an  escrow  account  established  only 
until  the  results  of  the  referendum  are 
published  by  the  Secretary.  The  amount 
in  the  escrow  account  shall  be  equal  to 
the  product  obtained  by  multiplying  the 
total  amount  of  assessments  collected 
during  such  period  by  10  percent.  Each 
lime  producer,  producer-handler,  or 
importer  against  whose  limes  an 
assessment  became  payable  and  was 
paid  pursuant  to  this  subpart  may  obtain 
a  refund  of  a  pro  rata  share  of  the 
assessment  amount  if  the  Order  is  not 
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approved  pursuant  to  the  initial 
referendum,  conducted  to  determine  if 
an  Order  should  be  issued,  by  follt^ing 
the  procedures  prescribed  in  this 
section. 

(1)  Application  form.  A  producer, 
producer-handler,  or  importer  shall 
obtain  a  refund  application  form  from 
the  Board  by  written  request  which  shall 
bear  the  producer's,  producer-handler's, 
or  importer's  signature.  For  partnerships, 
corporation,  associations,  or  other 
business  entities,  a  partner  or  officer  of 
the  entity  must  sign  the  request  and 
indicate  such  individual's  title. 

(2)  Submission  of  refund  application 
to  the  Board.  Any  producer,  producer- 
handler,  or  importer  requesting  a  refund 
shall  mail  an  application  on  the 
prescribed  form  to  the  Board  not  later 
than  90  days  after  the  date  of 
publication  of  the  results  of  the  initial 
referendum.  The  refund  application  shall 
show  the  following: 

(i)  The  producer's,  producer-handler's, 
or  importer's  name  and  address; 

(ii)  The  handler's  or  handler's  name(s) 
and  address(es); 

(iii)  The  number  of  pounds  of  limes  on 
which  the  refund  is  requested; 

(iv)  The  total  amount  to  be  refunded; 

(v)  Proof  of  payment  as  described 
below;  and 

(vi)  The  producer's,  producer- 
handler's,  or  importer's  signature. 
Where  more  than  one  produced 
producer-handler,  or  importer  shared  ir. 
the  assessment  payment,  the  refund 
application  shall  show,  in  addition  to 
other  require  information,  the  names, 
addresses  and  proportionate  shares  of 
such  producers,  producer-handlers,  or 
importers  and  the  signature  of  each. 
Requests  may  be  filed  for  refunds  of  a 
part  of  the  assessments  paid. 

(3)  Proof  of  payment  of  assessment. 
Evidence  of  payment  of  assessments 
satisfactory  to  the  Board,  such  as  the 
receipt  or  a  copy  of  the  receipt  given  to 
the  producer  by  the  handler,  or  a  copy  of 
the  handler's  report,  shall  accompany 
the  producer's,  producer-handlers's,  or 
importer's  refund  application.  Evidence 
submitted  with  refund  applications  shall 
not  be  returned  to  the  applicant. 

(4)  Payment  of  refund,  (i)  If  the  Order 
is  disapproved  in  the  initial  referendum, 
the  Board  shall  make  remittance  to  the 
applicant  based  on  the  amount  in  an 
escrow  account,  and,  as  necessary, 
prorated  among  all  eligible  producers, 
producer-handlers,  or  importers  who 
demand  such  refund.  For  joint 
applications,  the  remittance  shall  be 
made  payable  jointly. 

(ii)  If  the  referendum  required  by 
section  1960(a)  of  the  Act  shows  that  a 
majority  of  those  voting  do  not  favor 


continuation  of  this  Order,  the  Board 
shall  pay  refund  requests  within  the 
time  specified  by  the  Secretary.  Should 
the  amount  in  the  escrow  account 
required  by  §  1212.60(e)  be  insufficient 
to  refund  the  total  amount  of 
assessments  demanded  by  eligible 
producers,  producer-handlers,  or 
importers,  the  Board  shall  prorate  the 
amount  of  such  refunds  among  all 
eligible  producer,  producer-handlers, 
and  importers  who  demand  such  refund. 
The  names  of  individuals  obtaining 
refunds  shall  be  kept  confidential  and 
-made  available  only  to  the  Secretary 
and  the  Board  employees  essential  to 
refund  processing. 

(iii)  No  refunds  shall  be  paid  to  any 
producer,  producer-handler,  or  importer 
making  demand  for  such  refund  if  this 
Order  is  approved  by  a  majority  of  those 
voting  in  the  referendum  required  by 
section  1960(a)'of  the  Act,  and  all  funds 
in  the  escrow  account  shall  be  returned 
to  the  Board  for  use  by  the  Board  in 
funding  approved  programs  and 
projects. 

§  1212.68    Exemption  from  assessment 

(a)  A  producer  who  produces  less 
than  35.000  pounds  of  limes  per  year,  or 
a  prt}ducer-handler  who  produces  and 
handles  less  than  35,000  pounds  of  limes 
per  year,  or  an  importer  who  imports 
less  than  35,000  pounds  of  limes  per  year 
shall  be  exempt  from  the  assessment. 

(b)  To  claim  an  exemption,  a 
producer,  producer-handler,  or  importer 
shall  submit  an  application  to  the  Board 
stating  the  basis  on  which  the 
exemption  is  claimed,  and  certify  that 
such  person  will  not  exceed  the 
limitation  required  for  exemption  in 
such  year. 

(c)  The  Board  may  recommend  to  the 
Secretary  that  limes  exported  from  the 
United  States  be  exempted  from  the 
provisions  of  this  Order,  and  procedures 
shall  be  established  providing  for  the 
refund  of  assessments  on  such  limes  and 
such  safeguards  as  may  be  necessary  to 
prevent  improper  use  of  this  exemption. 

§  1 2 1 2.69    Reports  of  disposition  of 
exempted  Itmes. 

The  Board  may  require  reports  by 
handlers  on  the  handling  and  disposition 
of  exempted  limes  and/or  on  the 
handling  of  limes  for  persons  engaged  in 
producing  less  than  35.000  pounds  of 
limes.  Authorized  employees  of  the 
Board  or  the  Secretary  may  inspect  such 
books  and  records  as  are  appropriate 
and  necessary  to  verify  the  reports  on 
such  disposition. 


Reports,  Books,  and  Records 
§1212.70    Reports. 

Each  handler,  producer-handler,  and 
importer  who  is  subject  to  this  part  shall 
be  required  to  report  to  the  authorized 
employees  of  the  Board,  at  such  times 
and  in  such  manner  as  it  may  prescribe, 
such  information  as  may  be  necessary 
for  the  Board  to  perform  its  duties.  Such 
reports  shall  include,  but  shall  not  be 
limited  to.  the  following: 

(a)  For  handlers  and  producer- 
handlers:  Total  quantity  of  limes 
acquired  during  the  reporting  period; 
total  quantity  handled  during  such 
period:  amount  of  limes  acquired  from 

.  each  producer,  giving  the  name  and 
address  of  each  producer,  including 
those  producers  who  claim  an 
exemption  from  assessment;  copy  of 
statements  claiming  exemption  from 
those  who  claim  such  exemption: 
assessments  collected  or  collectible 
during  the  reporting  period;  quantity  of 
limes  processed  for  sale  from  producer- 
handler's  own  production;  and  a  record 
of  each  transaction  for  limes  on  which 
assessment  had  already  been  paid, 
including  statements  from  sellers  that 
assessments  had  been  paid. 

(b)  For  importers:  Total  quantity  of 
limes  imported  during  the  reporting 
period  and  a  record  of  each  importation 
of  limes  during  such  period,  giving  the 
quantity,  date,  and  port  of  entry. 

§  1212.71    Books  and  records. 

Each  handler,  producer-handler,  and 
importer  shall  maintain  and  during 
normal  business  hours  make  available 
for  inspection  by  employees  of  the 
Board  or  the  Secretary,  such  books  and 
records  as  are  necessary  to  carry  out  the 
provisions  of  this  Order  and  the 
regulations  issued  thereunder,  including 
s:uch  records  as  are  necessary  to  verify 
any  required  reports. 

§  1212.72    Retention  period  for  records. 

Each  handler,  producer-handler,  and 
importer  required  to  make  reports 
pursuant  to  this  subpart  shall  maintain 
and  retain  for  at  least  two  years  beyond 
the  marketing  year  of  their  applicability: 

(a)  One  copy  of  each  report  made  to 
the  Board;  and 

(b)  Such  records  as  are  necessary  to 
verify  such  reports. 

§  1212.73    Availability  of  records. 

Each  handler,  producer-handler,  and 
importer  required  to  make  repbrts 
pursuant  to  this  subpart  shall  make 
available  for  inspection  by  authorized 
employees  of  the  Board  or  the  Secretary 
during  regular  business  hours,  such 
records  as  are  appropriate  and 
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necessary  to  verify  reports  required 
under  this  subpart. 

§1212.74    Confktenttal  treatnwnt 

All  information  obtained  from  the 
books,  records,  or  reports  required  to  be 
maintained  under  SS  1212.70  and  1212.71 
shall  be  kept  confidential  and  shall  not 
be  disclosed  to  the  public  by  any 
individual.  Any  disclosure  of  any 
confidential  information  by  any 
employee  of  the  Board,  except  as 
required  by  the  law,  shall  be  considered 
willful  misconduct.  Only  such 
information  as  the  Secretary  deems 
relevant  shall  be  disclosed  to  the  public 
and  then  only  in  a  suit  or  administrative 
hearing  brought  at  the  direction,  or  upon 
the  request,  of  the  Secretary,  or  to  which 
the  Secretary  or  any  officer  of  the 
United  States  is  a  party,  and  involving 
this  subpart:  Except  that  nothing  in  this 
subpart  shall  be  deemed  to  prohibit: 

(a]  The  issuance  of  general  statements 
based  upon  the  reports  of  a  number  of 
handlers,  producer-handlers,  or 
importers  subject  to  this  Order  if  such 
statements  do  not  identify  the 
information  furnished  by  any  person; 

(b]  The  publication  by  direction  of  the 
Secretary  of  the  name  of  any  person 
violating  this  Order,  together  with  a 
statement  of  the  particular  provisions  of 
this  Order  violated  by  such  [lerson. 

§1212.75   ConfldsniW  books,  racordi. 
and  reports. 

All  information  obtained  from  the 
books,  records,  and  reports  of  handlers, 
producer-handlers,  or  importers  and  all 
information  with  respect  to  refunds  of 
assessments  made  to  individual 
producers,  handlers,  and  importers  shall 
be  kept  confidential  in  the  manner  and 
to  the  extent  provided  for  in  §  1212.74. 

Miscellaneous  ^  l 

§1212.80    RlgMoftheSeeretwV- 

All  fiscal  matters,  programs  or 
projects,  rules  or  regulations,  reports,  or 
other  substantive  actions  proposed  and 
prepared  by  the  Board  shall  be 
submitted  to  the  Secretary  for  approval. 


§  1212.t1 

No  member  of  employee  of  the  Board 
shall  be  held  personally  responsible, 
either  individually  or  jointly  with  others, 
in  any  way  whatsoever  to  any  person 
for  errors  in  judgment,  mistakes,  or  other 
acts,  either  of  commission  of  omission, 
as  such  member  or  employee,  except  for 
acrts  of  dishonesty  or  willfiil  misconduct. 

§  1212J2    Inflmncing  gowemroenlal 


No  funds  collected  by  the  Board  under 
this  Order  shall  in  any  manner  be  used 
for  the  purpose  of  influencing 


governmental  policy  or  action,  except 
for  making  recommendations  to  the 
Secretary  as  provided  for  in  this 
subpart. 

f12l2J3   Suspension  or  terminatien. 

(a)  Whenever  the  Secretary  finds  that 
this  Order  or  any  provision  thereof 
obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  the  Act,  the 
Secretary  shall  terminate  or  suspend  the 
operation  of  this  Order  or  such  provision 
thereof. 

(b)  The  Secretary  may  conduct  a 
referendum  at  any  time,  and  shall  hold  a 
referendum  on  request  of  the  Board  or  if 
10  percent  or  more  of  the  lime 
producers,  producer-handlers,  and 
importers  subject  to  assessment  under 
this  Order  submit  a  petition  requesting 
such  a  referendum  to  determine  if  lime 
producers,  producer-handlers.'and 
importers  favor  termination  or 
suspension  of  this  Order.  The  Secretary 
shall  suspend  or  terminate  this  Order  at 
the  end  of  the  marketing  year  whenever 
the  Secretary  determines  that 
suspension  or  termination  is  favored  by 
a  majority  of  the  lime  producers, 
producer-handlers,  and  importers  voting 
in  such  referendum  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in 
producing  or  importing  limes  and  who 
produced  or  imported  more  than  50 
percent  of  the  volume  of  limes  produced 
or  imported  by  those  producers, 
producer-handlers,  and  importers  voting 
in  the  referendum. 

§  1212.04    Preceedinga  after  termination. 

(a)  Upon  the  termination  of  this  Order, 
the  Board  shall  recommend  not  more 
than  five  of  its  members  to  the  Secretary 
to  serve  as  trustees  for  the  purpose  of 
liquidating  the  affairs  of  the  Board.  Such 
persons,  upon  designation  by  the 
Secretary,  shall  become  trustees  for  all 
funds  and  property  then  in  possession  or 
under  control  of  the  Board,  including 
claims  for  any  funds  unpaid  or  property 
not  delivered  or  any  other  claim  existing 
at  the  time  of  such  termination. 

(b]  The  said  trustees  shall: 

(1]  Continue  in  such  capacity  until 
discharged  by  the  Secretary; 

(2)  Carry  out  the  obligations  of  the 
Board  tmder  any  contracts  or 
agreements  entered  into  by  it  pursuant 
to  §  121^40; 

(3)  From  time-to-time  account  for  all 
receipts  and  disbursements  and  deliver 
ail  property  on  hand,  together  with  all 
books  and  records  of  the  Board  and  of 
the  trustees,  to  person  or  persons  as  the 
Secretary  may  direct;  and 

(4)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 


invest  in  sudi  person  or  persons  full  title 
and  rig^t  to  all  the  funds,  property,  and 
claims  vested  in  the  Board  or  the 
trustees  pursuant  to  this  section. 

(c)  Any  person  to  whom  funds, 
property,  or  daims  have  been 
transferred  or  delivered  pursuant  to  this 
section  shall  be  subject  to  the  same 
obligation  imposed  upon  the  Board  and 
upon  the  trustees. 

(d)  A  reasonable  effort  shall  be  made 
by  the  Board  or  its  trustees  to  return  to 
producers,  producer-handlers,  and 
importers  any  residual  funds  not 
required  to  defray  the  necessary 
expenses  of  liquidation.  If  it  is  found 
impractical  to  return  such  remaining 
funds  to  producers,  prodycer-handlers. 
and  importers,  such  funds  shall  be 
disposed  of  in  such  manner  as  the 
Secretary  may  determine  to  be 
appropriate. 

§1212.85    Effect  of  termmatton  or 
amendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
Order  or  any  regulation  issued  pursuant 
thereto,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
order  or  any  regulation  issued 
thereunder,  or 

(b)  Release  or  extinguish  any  violation 
of  this  Order  or  any  regulation  issued 
thereunder,  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  or  of  the 
Secretary,  or  of  any  other  person  with 
respect  to  any  such  violation. 

§1212.86    Separability. 

If  any  provision  of  this  Order  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  circumstance  is 
held  invalid,  the  validity  of  the 
remainder  of  this  Order  or  applicability 
thereof  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 


11212.87    Palenis,  copyrtglits,  inventions, 
product  fQunalaBoni  and  pubWcaMons. 

Any  patents,  copyrights,  inventions, 
product  formalations,  or  publications 
devekiped  throng  the  use  of  funds 
collected  under  the  provisions  of  this 
Order  shall  be  the  property  of  the 
United  States  government  as 
represented  by  the  Board.  Funds 
generated  by  such  patents,  copyrights, 
inventions,  product  formulations,  or 
publications  shall  be  considered  income 
subject  to  the  same  fiscal,  budget,  and 
audit  coDtrols  as  other  funds  of  the 
Board.  Upon  tennination  of  this  part. 
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§  1212.84  shall  apply  to  determine  the 
disposition  of  all  such  property. 

§  1212.88    AnMndnMnts. 

The  Secretary  may  from  time  to  time 
amend  provisions  of  this  subpart.  The 
Board  or  any  interested  person  or 
organization  affected  by  the  provisions 
of  the  Act  may  propose  amendments  to 
the  Secretary. 

§1212.89    0MB  Control  numbers. 

The  control  number  assigned  to  the 
information  collection  requirements  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980,  Public  Law  96-511.  is  OMB 
number  0581-0093.  except  Board 
member  nominee  information  sheets  are 
assigned  OMB  number  0505-0001. 

Dated:  January  22, 1902. 
|o  Ann  R.  Smith, 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  92-1915  Filed  1-24-92;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207, 220, 221  and  224 

Regulations  G,  T,  U  and  X;  Securities 
Credit  Transactions;  List  of  Marginable 
OTC  Stoclcs;  List  of  Foreign  Margin 
Stoclcs 

AQENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule;  determination  of 
applicability  of  regulations. 

summary:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  comprised  of  stocks 
traded  over-the-counter  (OTC)  in  the 
United  States  that  have  been 
determined  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  to  be 
subject  to  the  margin  requirements 
under  certain  Federal  Reserve 
regulations.  The  List  of  Foreign  Margin 
Stocks  (Foreign  List]  represents  foreign 
equity  securities  that  have  met  the 
Board's  eligibility  criteria  under 
Regulation  T.  The  OTC  List  and  the 
Foreign  List  are  published  four  times  a 
year  by  the  Board.  This  document  sets 
forth  additions  to  or  deletions  from  the 
previous  OTC  List.  There  are  no 
additions  to  or  deletions  from  the 
previous  Foreign  List.  Both  Lists  were 
last  published  on  October  28, 1991  (56 
FR  55442]  and  effective  on  November  12, 
1991. 

EFFECTIVE  DATE:  February  10. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Wolffrum.  Securities  Regulation 
Analyst,  Division  of  Banking 
Supervision  and  Regulation.  (202)  452- 


2781,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
For  the  hearing  impaired  only,  contact 
Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  Ijsted 
below  are  additions  to  or  deletions  from 
the  OTC  List.  This  supersedes  the  last 
OTC  List  which  was  effective  November 
12, 1991.  Additions  and  deletions  to  the 
OTC  List  were  last  published  on 
October  28. 1991  (56  FR  55442).  A  copy 
of  the  complete  OTC  List  is  available 
from  the  Federal  Reserve  Banks. 

The  OTC  List  includes  those  stocks 
that  meet  the  criteria  in  Regulations  G.  T 
and  U  (12  CFR  parts  207,  220  and  221, 
respectively).  This  determination  also 
affects  the  applicability  of  Regulation  X 
(12  CFR  part  224].  These  stocks  have  the 
degree  of  national  investor  interest,  the 
depth  and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  under  a  Securities  and 
Exchange  Commission  (SEC)  rule  as 
qualified  for  trading  in  the  national 
market  system  (NMS  security). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  Board  and  the  SEC  and  will  be 
incorporated  into  the  Board's  next 
quarterly  publication  of  the  OTC  Ust. 

There  are  no  new  additions,  deletions 
or  changes  to  the  Board's  Foreign  List, 
which  was  last  published  October  28, 
1991  (56  FR  55442)  and  effective 
November  12, 1991.  This  notice  serves  as 
republication  of  that  List  with  a  new 
effective  date  of  February  12, 1992.  The 
Foreign  List  includes  those  securities 
that  meet  the  criteria  in  Regulation  T 
and  are  eligible  for  margin  treatment  at 
broker-dealers  on  the  same  basis  as 
domestic  margin  securities.  A  copy  of 
the  complete  Foreign  List  is  available 
from  the  Federal  Reserve  Banks. 

Public  Comment  and  Deferred  Effective 
Date 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207.6(a)  and  (b). 
220.17(a).  (b).  (c)  and  (d).  and  221.7(a) 


and  (b).  No  additional  useful 
information  would  be  gained  by  public 
participation.  The  full  requirements  of  5 
U.S.C.  553  with  respect  to  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  fmds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part  upon 
the  composition  of  these  Lists  as  soon  as 
possible.  The  Board  has  responded  to  a 
request  by  the  public  and  allowed  a 
two-week  delay  before  the  Lists  are 
effective. 

List  of  Subjects 

12  CFR  Part  207 

Banks,  Banking,  Credit,  Federal 
Reserve  System,  Margin,  Margin 
requirements,  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  220 

Banks,  Banking,  Brokers,  Credit. 
Federal  Reserve  System,  Margin,  Margin 
requirements,  Investments,  National 
Maricet  System  (NMS  Security). 
Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  221 

Banks,  Banking,  Credit,  Federal 
Reserve  System,  Margin,  Margin 
requirements.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  224 

Banks,  Banking,  Borrowers,  Credit, 
Federal  Reserve  System,  Margin,  Margin 
requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 

Accordingly,  pursuant  to  the  authority 
of  sections  7  and  23  of  the  Securities 
Exchange  Act  of  1934,  as  amended  (15 
U.S.C.  78g  and  78w].  and  in  accordance 
with  12  CFR  207.2(k]  and  207.6 
(Regulation  G),  12  CFR  220.2(u)  and 
220.17  (Regulation  T),  and  12  CFR 
221.2(1)  and  221.7  (Regulation  U),  there  is 
set  forth  below  a  listing  of  deletions 
from  and  additions  to  the  OTC  List. 

Daletioas  From  tlte  List  of  Maijinalite  OTC 
Slocks 

Stocks  Removed  for  Failing  Continued 
Listing  Requirements 

Affiliated  Banc  Corporation 

$.10  par  common 
Alliant  Computer  Systems 

$.01  par  conmion 

7^*%  convertible  sutwrdinated  debentures 
Appian  Technology  Inc 

$.01  par  common 
Autodie  Corporation 

$.05  par  conuBon  ^ 

Banker's  Note,  Inc..  The 
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$.01  par  common 
Barry's  Jewelers,  Inc. 

No  par  common 
Cascade  International.  Inc. 

$.001  par  common 
Centuri,  Inc. 

$.05  par  common 
Chancellor  Corporation 

$.01  par  common 
Country  Lake  Foods.  Inc. 

$.01  par  common 
Crownamerica.  Inc. 

No  par  common 
CSC  Industries.  Inc. 

$.10  par  common 
Dyansen  Corporation 

$.01  par  common 
DYNCORP 

Class  A.  17%  redeemable  preferred 
Erie  Lackawanna  Inc. 

No  par  capital  stock. 

$1.00  stated  value  | 

Fairfield  County  Bancorp.  Inc. 

$.100  par  common 
Forest  Oil  Corporation 

$2,125  par  convertible 

preferred 
Forum  Croup.  Inc. 

No  par  common 
General  Sciences  Corporation 

$.01  par  common 
Cold  Company  of  America 

Depositary  units  of  limited 

partnership  interest 
Cl'E  California  Inc. 

Series  1956.  4'/2%  cumulative 

preferred 
Highland  Superstores,  Inc. 

$.01  par  common 
Home  Centers.  Inc. 

No  par  common 
lEH  Corporation 

$.50  par  common 
Image  Bank.  Inc. 
^  $.01  par  common 
Information  Science  Incorporated 

S.Ol  par  common 
Investors  Financial  Corporatior 

Sl.25  par  common 
Jones  Spacelink.  Ltd. 

Class  A.  $.01  par  common 
National  Micronetics.  Inc. 

$.10  par  common 
Nestor.  Inc. 

$.01  par  common 
OKM  Corporation 

8%  convertible  subordinated 

debentures 
P.A.M.  Transportation  Services.  Inc. 

$.01  par  common 
Pacific  Agricultural  Holdings.  Inc. 

No  par  common 
Personal  Computer  Products,  Inc. 

$.005  par  common 
Pharmakinetics  Laboratories.  Inc. 

$.(Xfl  par  common 
Pinnacle  Bancorp,  Inc. 

$.01  par  common 
Selecterm.  Inc. 

$.05  par  common 
Tele-Communications,  Inc. 

Rights  (expire  01-31-95) 
Unilronix  Corporation 

No  par  common 
Ventura  Entertainment  Group  Ltd. 

Class  A,  warrants 


(expire  05-31-93) 

WTD  Industries.  Inc 

No  par  common 

Sleeks  Removed  for  Listing  on  a  National 
Securities  Exchange  or  Being  Involved  in  on 
Acquisition 

Advanced  Magnetics.  Inc. 

$.01  par  common 
Aegon  N.V. 

American  registered 

certificates  representing 

ordinary  shares 
Ashton-Tate  Corporation 

$.01  par  common 
Avantek.  Inc. 

No  par  common 
Bangor  Hydro-Electric  Company 

$5.00  par  common 
Bohemia  inc. 

No  par  common 
Carolina  Financial  Corporation 

$1.00  par  common 
Cetus  Corporation 

$.01  par  common 
Cross  &  Trecker  Corporation 

$1.00  par  common 
Durham  Corporation  * 

$5.00  par  common 
Duty  Free  International.  Inc. 

$.01  par  common 
Employee  Benefit  Plans.  Inc. 

$.01  par  common 
Environmental  Elements  Corporation 

$.01  par  common 
General  Kinetics  Incorporated 

$.25  par  common 
Harold's  Stores.  Inc. 

$.01  par  common 
Heist.  C.H,.  Corporation 

$.05  par  common 
Hickam.  Dow  B.^  Inc. 

$.01  par  common 
International  Shipholding  Corp. 

$1.00  par  common 
Jiffy  Lube  International,  Inc. 

$.25  par  common 
Kamenstein.  M..  Inc. 

$.01  par  common 
Kasler  Corporation 

No  par  common 
Marine  Corporation 

$.7812  par  common 
Metcalf  &  Eddy  Companies,  Inc. 

$.01  par  common 
Novacare 

$.01  par  common 
Oceaneering  International.  Inc. 

$.25  par  common 
Office  Depot.  Inc. 

$.01  par  common 
Petroleum  Equipment  Tools  Company 
'  $.50  par  common 
Regional  Federal  Bancorp.  Inc. 

No  par  common 
South  Carolina  National  Corporation 

$5.00  par  common 
Spearhead  industries.  Inc. 

$.05  partommon 
St.  Paul  Companies.  Inc..  The 

No  par  common 
Tyco  Toys.  Inc. 

$.01  par  common 

Warrants  (expire  06-07-93) 
United  Artists  Entertainment 

Class  A,  $.001  par  common 


Class  B.  $.001  par  common 
Valid  Logic  Systems.  Inc. 

$.001  par  common 
Velobind.  Incorporated 

$.50  par  common 
Washington  Federal  Savings  Bank 

(Oregon) 

$1.00  par  common 
XL/Datacomp,  Inc. 

$.01  par  common 

Additions  to  the  List  of  Matginable  OTC 
Stocks 

Aames  Financial  Corporation 

$.001  par  common 
Advanced  Interventional  Systems.  Inc. 

No  par  common 
Affymax  N  V. 

Common  stock  (DFL.  06) 
Alliance  Imaging.  Inc. 

$.01  par  common 
Allied  Healthcare  Products,  Inc. 

$.01  par  common 
Alpha  1  Biomedicals.  Inc. 

Class  B.  warrants  (expire  06-30-95) 
Alpharel.  Inc. 

Warrants  (expire  12-12-94) 
Alteon.  Inc. 

S.Ol  par  common 
\mbar.  Inc. 

$.01  par  common 
\merica  Service  Group  Inc. 

$.01  par  common 
American  International  Petroleum 
Corporation 

$.08  par  common 
American  Superconductor  Corporation 

$.01  par  common 
Aortech.  Inc. 

$.01  par  common 
Apple  South.  Inc. 

$.01  par  common 
Aramed,  Inc. 

Units  (expire  09-30-93) 
ARI  Network  Services.  Inc. 

$.001  par  common 
Athena  Neurosciences.  Inc. 

$.01  par  common 
Atla'ntic  Tele-Network.  Inc. 

$.01  par  common 
Atrix  Laboratories.  Inc. 

$.001  par  common 
Autocam  Corporation 

No  par  common 
Bachman  Information  Systems.  Inc. 

$.01  par  common 
Bally  Gaming  International.  Inc. 

$.01  par  common 
Barefoot  Inc. 

$.01  par  common 
Barra.  Inc. 

No  par  common 
Bell  Bancorp.  Inc. 

$.01  par  common 
Biomagnetic  Technologies.  Inc. 

No  par  common 
Biomira  Inc. 

No  par  common 
Broderbund  Software,  Inc. 

$.01  par  common 
Cenfed  Financial  Corporation 

$.01  par  common 
Century  Cellular  Corporation 

Class  A.  $.01  par  common 
Checkers  Drive-In  Restaurants,  Inc. 
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$.001  par  common 
Choice  Drug  Systems,  Inc. 

$.01  par  common 

Warrants  (expire  06-30-S2) 
Clinical  Technologies  Associates,  Inc. 

$.01  par  common 
Compusa  Inc. 

No  par  common 
Cryomedical  Sciences,  Inc. 

$.001  par  common 
Custom  Chrome.  Inc. 

$.001  par  common 
Cyberoptics  Corporation 

No  par  common 
Cytel  Corporation 

$.01  par  common 
Cytrx  Corporation 

$.001  par  common 

Class  B,  warrants  (expire  11-00-82) 
Digital  Biometrics,  Inc. 

$.01  par  common 
Diversicare,  Inc. 

$.01  par  common 
DNX  Corporation 

$.01  par  common 
Electric  &  Gas  Technology.  Inc. 

$.01  par  common 
Embrex,  Inc. 

No  par  common 

Warrants  (expire  11-07-96) 
Enzon,  Ina 

Warrants  (expire  11-01-04] 
F  &  C  International,  Inc. 

No  par  common 
Fidelity  Medical,  Ina 

$.01  par  common 
Forest  Oil  Corporation 

$.75  par  convertible  preferred 

Warrants  (expire  10-01-96) 
Frontier  Adjusters  of  America,  Inc. 

$.01  par  common 
Future  Communications  Inc. 

$.001  par  common 
Gencare  Health  Systems,  Inc. 

$.02  par  common 
Genta  Incorporated 

$.001  par  common 
Goody's  Family  Clothing,  Inc. 

No  par  common 
Grancare,  Inc. 

No  par  common 
Granite  Broadcasting,  faic. 

$.01  par  common 
Hamburger  Hamlet  Restaurants  Inc. 

$.01  par  common 
Hechinger  Company 

Convertible  subordinated  debentures  due 
2012 
Hoenig  Group,  Inc. 

$.01  par  common 

Class  A.  warrants  (expire  10-29-93) 
Imclone  Systems  Incorporated 

$.001  par  common 
IMRS  Inc. 

$.01  par  common 
In  Home  Health,  Inc. 

$.01  par  common 
Indiana  United  Bancorp 

No  par  common 
Information  America,  Ina 

$.01  par  common 
Inforum,  Inc. 

$.01  par  common 
Insurance  Auto  Auctions,  Ina 

$.001  par  common 
Interactive  Network.  Inc. 


No  par  common 
Interferon  Sciences,  Inc. 

$.01  par  common 
International  Airline  Support  Group,  Inc. 

$.001  par  common 
International  Cablecasting  Technologies  Inc. 

$.01  par  common 
IPSCO  Inc. 

No  par  common 
Jimbo's  Jumbos,  Incorporated 

$.001  par  common 
Lannet  Data  Communications  Ltd. 

Ordinary  shares  (NIS  .1  par  value) 
Liberty  Bancorp,  Inc. 

$.01  par  common 
Louisville  Gas  and  Electric  Company 

7.45%  cumulative  preferred  slock 
Magainin  Pharmaceuticals.  Inc. 

1002  par  conunon 
Manhattan  Life  Insurance  Company,  Th^ 

$2.00  par  common 
Marquette  Electronics,  inc. 

Class  A,  $.10  par  common 
Matthews  Studio  Equipment  Group 

No  par  common 
Medisys,  Inc. 

$.01  par  common 
Miami  Subs  Corporation 

$.01  par  common 
Missimer  &  Associates,  Inc. 

$.01  par  common 
Mitek  Surgical  Products,  Inc. 

$.01  par  common 
MTC  Electronic  Technologies  Co.,  Ltd. 

No  par  common 
Namic  U.S.A.  Corporation 

$.01  par  common 
National  City  Bancshares,  Inc. 

$3.3316  par  common 
National  Medical  Waste,  Inc. 

$.01  par  common 
National  Rehabilitation  Centers,  Inc. 

Sxn  par  common 
Newcor,  Inc. 

$1.00  par  common 
Noble  Drilling  Corporation 

$1.00  par  convertible  exchangeable 
preferred 
Old  Dominion  Freight  Line,  Inc. 

$1.00  par  common 
Pacific  Physician  Services,  Inc. 

$.01  par  common 
Peer  Review  Analysis,  Inc. 

$.10  par  common 
Perfumania,  inc. 

$.01  par  common 
Perrigo  Company 

No  par  common 
Pharmaceutical  Mariceting  Services  Inc. 

$.01  par  common 
Physician  Computer  Network,  Inc. 

$.01  par  common 
Price  Company,  The  Convertible 

subordinated  debentures  due  2001 
Price  Reit  The 

$.01  par  common 
Provident  American  Corporation 

$1.00  par  common 
Qualcomm  Incorporated 

$.0001  par  common 
Read-Rite  Corporation 

$.0001  par  common 
Retix 

$.01  par  common 
Rochester  Medical  Corporation 

No  par  common 


Ropak  Laboratories 

No  par  common 
Sam  a  Libby,  Inc. 

$.001  par  common 
Sanfilippo.  |ohn  B..  ft  Son,  Inc. 

$.01  par  common 
SGI  International 

No  par  common 
ShefTieid  Industries.  Inc. 

$.01  par  common 
SLM  International,  inc. 

$.01  par  common 
Softkey  Software  i>roducts  Inc. 

No  par  common 
Southern  Electronics  Corporation 

$.01  par  common 
Sports/Leisure,  Inc. 

$.01  par  common 
Star  Multi  Care  Services,  Inc 

$.061  par  common  * 

Sterling  Savings  Association  ^ 

SI  .00  par  common 
Sulcus  Computer  Corporation 

No  par  common 

Series  A,  no  par  redeemable  converiible 
preferred 

Class  B,  warrants  (expire  06-30-92) 
Sungard  Data  Systems  inc. 

BV*%  convertible  subordinated  debentures 
Supercuts.  Inc. 

$.01  par  common 
Synalloy  Corporation 

$1.00  par  common 
Syquest  Technology.  Inc. 

$.001  par  common 
THQ.  Inc. 

$.001  par  common 
Tetra  Tech,  Inc. 

$.01  par  common 
TRM  Copy  Centers  Corporation 

No  par  common 
'  UF  Bancorp,  Inc. 

$.01  par  common 
Ultra  Pac,  Inc. 

$2.00  par  common 
United  New  Mexico  Financial  Corporation 

Series  A.  no  par  preferred 
United  Wisconsin  Services,  Inc. 

No  par  common 
Vest,  HJ).,  Inc. 

$.05  par  common 

Class  A.  warrants  (expire  06-15-93) 

Class  B.  warrants  (expire  11-26-94) 
Viewlogic  Systems,  Inc. 

$.01  par  common 
Vitesse  Semiconductor  Corporation 

$.01  par  common 
Warehouse  Qub,  Inc. 

Warrants  (expire  11-13-04) 
World  Acceptance  Corporation 

No  par  common 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  by  its 
Director  of  the  Division  of  Banking 
Supervision  and  Regulation  pursuant  to 
delegated  authority  (12  CFR  265.7(f](10)), 
January  21, 1992. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  92-1865  Filed  1-24-92;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 


[Docket  No.  91-NM-185-AD;  Ai 
39-8146;  AD  92-02-10] 


inei 


nOment 


Airworttiiness  Directives;  Aerospatiale 
Model  ATR42-200,  -300.  and  -320 
Series  Airplanes 

MSENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

1 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale 
Model  ATR42-200,  -300.  and  -320  series 
airplanes,  which  requires  a  one-time 
inspection  of  the  hinge  pins  on  the  nose 
landing  gear  (NLG)  leg  and  drag  braces 
to  detect  cracks,  and  replacement  of  the 
hinge  pins,  if  necessary.  This 
amendment  is  prompted  by  a  recent 
report  of  two  cracked  hinge  pins  on  the 
drag  brace  assembly  of  the  NLG.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  collapse  of  the  NLG. 

dates:  Effective  March  2, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  2. 
1992. 

addresses:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedtex  03, 
France.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  1100  L 
Street  NW..  room  8401,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gary  Lium,  Aerospace  Engineer, 
Standardization  Branch,  AN\C-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056;  telephone  (206) 
227-1112;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Aerospatiale 
Model  ATR42-200,  -300,  and  -320  series 
airplanes,  was  published  in  the  Federal 
Register  on  October  21, 1991  (56  FR 
52485).  That  action  proposed  to  require  a 
one-time  inspection  of  the  hinge  pins  on 
the  nose  landing  gear  (NLG)  leg  and 
drag  braces  to  detect  cracks,  and 
replacement  of  the  hinge  pins,  if 
necessary. 


UMI 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  10  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$2,200. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I ' 
certify  that  this  action  (1)  is  not  a  "mafor 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft,  Aviation 
Safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  4423: 
49  U.S.C.  10e(g):  and  14  CFR  11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-02-10.  Aerospatiale:  Amendinent  39-8146. 
Docket  91-NM-185-AD. 

Applicability:  Model  ATR42-200,  -300,  and 
-320  series  airplanes:  Serial  Numbers.  16, 17. 
19, 20. 22  through  34. 38  through  39. 41  through 
45, 47  through  49,  S4.  59,  and  107;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  nose  landing 
gear  (NLG).  accomplish  the  following: 

(a)  Perform  a  dye  penetrant  inspection  to 
detect  cracks  of  the  four  hinge  pins  of  the  left- 
hand  and  right-hand  NLG  leg  and  drag 
braces,  and  accomplish  emergency  extension 
functional  tests,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-32- 
0039.  Revision  1,  dated  August  1. 1991,  at  the 
applicable  time  specified  below: 

(1)  For  airplane  serial  numbers  17, 19, 22. 
23,  24,  28.  2a  30,  31,  33.  37.  39, 41,  44,  45,  47. 
48.  and  59:  Within  30  days  after  the  effective 
date  of  this  AD,  or  prior  to  the  accumulation 
of  250  hours  time-in-service,  whichever 
occurs  first. 

(2)  For  airplane  serial  numbers  16,  20,  25, 
27,  29,  32.  34.  36.  38.  42, 43.  49,  54.  and  107: 
Within  60  days  after  the  effective  date  of  this 
AD.  or  prior  to  the  accumulation  of  500  hours 
time-in-service,  whichever  occurs  first. 

(b)  If  a  cracked  hinge  pin  is  found  as  a 
result  of  the  inspection  required  by  paragraph 
(a)  of  this  AD,  replace  it  with  a  new  hinge  pin 
or  with  a  hinge  pin  that  previously  has  been 
inspected  and  found  to  be  free  of  cracks,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-32-0039,  Revision  1,  dated 
August  1, 1991. 

(c)  As  of  the  effective  date  of  this  AD.  no 
hinge  pin  shall  be  installed  on  any  airplane 
unless  that  hinge  pin  is  new  or  has  been 
inspected  in  accordance  with  Aerospatiale 
Service  Bulletin  ATR42-32-0039,  Revision  1, 
dated  August  1. 1991.  and  found  to  be  free  of 
cracks. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. . 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspection  and  replacement  of  hinge 
pins  required  by  this  AD  shall  be  done  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-32-0039.  Revision  1.  dated 
August  1. 1991.  which  incorporates  the 
following  list  of  effective  pages: 
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Page  No. 

Revision 
No. 

Date 

1. 12.  and  13-14 

1. . 

August  1. 1991. 
July  16. 1991. 

2. 3. 4.  S-«.  7. 8. 

Blank 

10. 11.  and  15. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse.  Cedex  03.  France.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue  S.W., 
Renton.  Washington;  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street  N.W..  Room 
8401.  Washington.  D.C. 

(g)  This  amendment  (39-8146).  AD  92-02- 
10,  becomes  effective  March  2, 1992. 

Issued  in  Renton,  Washington,  on 
December  27, 1991. 
lames  V.  Devany. 

Acting  Manager,  Transport  Aiiplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  92-1838  Filed  1-24-82;  8:45  am] 
MJJNO  CODE  4t10-13-ll 


14  CFR  Part  39 

(Docket  No.  91-NM-163-AD:  AmendiiMnt 
39-8147;  AD  92-02-11] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-200,  -300,  and  -320 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Model  ATR42-200,  -300, 
and  -320  series  airplanes,  which 
requires  repetitive  inspections  to  detect 
corrosion  and  cracks  in  the  main  landing 
gear  (K4LG)  wheel  axle,  and  replacement 
of  the  landing  gear  swinging  lever 
assembly,  if  necessary.  This  amendment 
is  prompted  by  a  recent  report  of  failure 
of  the  MLG  wheel  axle  due  to  stress 
corrosion.  The  actions  specified  by  this 
AD  are  intended  to  prevent  loss  of  the 
wheel  assembly. 
DATES:  Effective  March  2, 1992. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  2, 
1992. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne.  31060  Toulouse,  Cedex  03. 
France.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und  Avenue 
SW.,  Renton.  Washington:  or  at  the 


Office  of  the  Federal  Register,  1100  L 
Street  NW..  room  8401.  Washington,  DC. 

TOR  niRTHER  MFORMATION  CONTACT: 

Gary  Lium,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113; 
telephone  (206)  227-1112;  fax  227-1320. 
Mailing  address:  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Aerospatiale  Model 
ATR42-200,  -300,  and  -320  series 
airplanes,  was  published  in  the  Federal 
Register  on  October  23, 1991  (56  FR 
54804).  That  action  proposed  to  require 
repetitive  inspections  to  detect  corrosion 
and  cracks  in  the  main  landing  gear 
(MLG)  wheel  axle,  and  replacement  of 
the  landing  gear  swinging  lever 
assembly,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tlie  commenter  agreed  with  the 
proposed  requirements  of  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  77  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$8,470. 

The  regulations  adopted  herein  will 
not  have  substantia]  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  Hnal  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 


Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
Safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-{AMENDEO] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

S  39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-02-11.  Aerospatiale:  Amendment  39-8147. 
Docket  91-NM-163-AD. 

Applicability:  Model  ATR42-200,  -300.  -320 
series  airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  wheel  assembly, 
accomplish  the  following: 

(a)  Perform  a  horoscope  inspection  to 
detect  corrosion  of  the  main  landing  gear 
(MLG)  wheel  axles  at  the  jacking  dome  hole 
level,  in  accordance  with  Aerospatiale 
Service  Bulletin  ATR42-32-0038.  Revision  1, 
dated  )une  24, 1991.  at  the  applicable  time 
specified  t>elow: 

Note:  The  Aerospatiale  Service  Bulletin 
references  Messier-Bugatti  Service  Bulletin 
631-32-071.  Revision  1.  dated  July  5. 1991.  as 
an  additional  information  source. 

(1)  For  airplanes  on  which  an  axle  has 
accumulated  10,000  or  more  landings  as  of 
the  effective  date  of  this  AD,  within  30  days 
after  the  effective  date  of  this  AD. 

(2)  For  airplanes  on  which  an  axle  has 
accumulated  8.000  or  more  landings  but  less 
than  10.000  landings  as  of  the  effective  date 
of  this  AD,  within  90  days  after  the  effective 
date  of  this  AD. 

(3]  For  airplanes  on  which  an  axle  has 
accumulated  6,000  or  more  landings  but  less 
than  8.000  landings  as  of  the  effective  date  of 
this  AD.  within  120  days  after  the  effective 
date  of  this  AD. 

(4)  For  airplanes  on  which  an  axle  has 
accumulated  less  than  6,000  landings  as  of 
the  effective  date  of  this  AD,  prior  to  the 
accumulation  of  6.000  landings  or  within  120 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(b)  If  no  corrosion  is  found,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  3.200  landings. 

(c)  If  corrosion  is  found,  prior  to  further 
flight,  perform  an  eddy  current  inspection  to 
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detect  cracks  in  the  wheel  axle,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-32-003a  Revision  1.  dated 
|une  24. 1991. 

(1)  [f  no  cracks  are  found,  replace  the 
swinger  lever  assembly  prior  to  the 
accumulation  of  50  additional  landings,  in 
accordance  with  the  service  bulletin. 

(2)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  swinger  lever  assembly,  in 
accordance  with  the  service  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-n3.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Standardization 
Branch.  ANM-n3. 

(e)  Special  flight  permits  may  be  Issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections  and  replacement 
required  by  this  AD  shall  be  done  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-32-0038,  Revision  1.  dated 
June  24. 1991.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Aerospatiale.  316  Route  de  Bayonne, 
31060  Toulouse.  Cedex  03.  France.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington;  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street  NW„  room 
8401,  Washington,  DC. 

(g)  This  amendment  (39-8147).  becomes 
'  effective  March  2. 1992. 

Issued  in  Renton.  Washington,  oa 
December  27. 1991. 
|ame*  V.  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  92-1835  Filed  1-24-92;  8:45  am) 
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14  CFR  Part  39 


i  Docket  No.  91-NM-142-AD;  Amendment 
39-8148;  AO  92-02-12) 

Airworttiiness  Directives;  Boeing 
Model  767  Sariee  Alrplanea 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  requires  removal 
of  the  bulk  cargo  compartment  flapper 
valve.  This  amendment  is  prompted  by  a 
report  of  a  cargo  compartment  flapper 
valve  that  did  not  close  during  a 
functional  check  of  the  bulk  cargo 


compartment  fire  extinguishing  system. 
This  condition,  if  not  corrected,  could 
result  in  loss  of  the  extinguishing  agent 
(halon)  through  an  open  flapper  valve, 
which  will  decrease  the  fire 
extinguishing  capability  in  the  bulk 
cargo  compartment. 
dates:  Effective  March  2. 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  2. 
1992. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW.. 
room  8401.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  W.  Frey,  Seattle  Aircraft 
Certification  Office.  Systems  and 
Equipment  Branch,  ANM-130S: 
telephone  (206)  227-2673.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Boeing  Model  767  series 
airplanes,  was  published  in  the  Federal 
Register  on  August  14. 1991  (56  FR 
40278).  That  action  proposed  to^-equire 
the  removal  of  the  bulk  cargo  ventilation 
flapper  valve. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  agreed  with  the 
proposal  to  remove  the  bulk  cargo 
compartment  flapper  valve. 

One  commenter  was  concerned  that 
the  deletion  of  the  flapper  valve  will 
affect  cargo  compartment  ventilation. 
The  FAA  does  not  share  this  concern. 
Testing  and  analysis  by  the 
manufacturer  showed  that  the  flapper 
valve  is  not  needed,  and  that  leakage 
between  liner  panels  and  at  cargo  door 
seals  is  sufficient  to  accommodate 
exhaust  from  the  bulk  cargo 
compartment  ventilation  fan.  Moreover, 
the  valve  has  been  deleted  on  later 
model  airplanes. 

One  commenter  noted  that  the  flapper 
valve  contains  material  that  does  not 
comply  with  the  bum  test  requirements 
of  FAR  121.314,  Amendment  121-202.  A 


Partial  Grant  of  Exemption  (Exemption 
No,  5288.  Regulatory  Docket  No.  26400) 
was  issued  for  Federal  Aviation 
Regulation  (FAR)  121.314  (Amendment 
121-202)  which  extends  the  compliance 
lime  to  March  20, 1993.  for  the  required 
removal  of  Boeing  Model  767  liner 
details.  The  commenter  considers  that 
the  proposed  AD  is  not  necessary  for 
assurance  of  the  removal  of  the  flapper 
valve,  because  the  proposed  AD  would 
require  removal  of  the  flapper  valve  in 
the  same  time  frame  as  FAR  121.314 
(Amendment  121-202).  The  commenter 
believes  that,  if  the  proposed  AD  is 
issued,  the  removal  of  the  bulk  cargo 
flapper  valve  will  be  required  by  two 
separate  mandatory  regulatory  actions, 
both  of  which  require  accomplishing  the 
identical  task  in  the  same  time  period  in 
accordance  with  the  same  service 
bulletin.  The  FAA  does  not  agree.  FAR 
121.314  (Amendment  121-202)  requires 
replacement  of  the  ceiling  and  sidewall 
liner  panel  to  meet  new  flammability 
safety  standards  for  cargo 
compartments;  it  does  not  specifically 
require  removal  of  the  flapper  valve. 
The  FAA  has  identified  an  unsafe 
condition  specifically  with  regard  to  the 
flapper  valve,  as  was  explained  in  the 
preamble  to  the  notice.  The  FAA  has 
determined  that  AD  action  is  the 
■  appropriate  vehicle  for  requiring  the 
removal  of  the  flapper  valve  and.  thus, 
eliminating  the  unsafe  condition. 

One  commenter,  who  had  already 
deactivated  the  valve,  requested  an 
extension  of  the  proposed  compliance 
time  to  allow  removal  of  the  valve  at  a 
maintenance  facility.  The  FAA  does  not 
concur  that  an  extension  of  the 
proposed  compliance  time  for  this  AD 
action  is  appropriate,  since  the 
compliance  time  is  approximately  the 
same  as  that  of  FAR  121.314 
(.Amendment  121.202). 

Several  commenters  requested  that 
deactivation  of  the  bulk  cargo 
ventilation  valve  be  considered  as  an 
optional  provision  to  removal  of  the 
valve.  Several  operators  have  already 
deactivated  the  valve  in  accordance 
with  Boeing  Alert  Service  Letter  767-SL- 
21-26.  dated  June  26, 1990.  and  claim 
that  deactivation  achieves  the  same 
prevention  of  loss  of  fire  extinguishing 
agent  as  removal  of  the  valve.  The  FAA 
has  determined  that  it  is  not  appropriate 
to  allow  deactivation  as  an  option,  since 
the  valve  contains  materials  which  do 
not  comply  with  FAR  121.314 
(Amendment  121-202)  flammability 
requirements. 

One  commenter  requested  deviation 
in  the  use  of  certain  materials  for  sealing 
the  cargo  compartment.  The  FAA 
concurs  that  di^erent  materials  may  be 
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approved  as  alternative  methods  of 
compliance  under  the  provisions  of 
paragraph  (b)  of  the  AD,  providing  that 
the  cargo  liner  materials  meet  the 
requirements  of  FAR  121.314 
(Amendment  121-202). 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  301  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  82  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  20  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  work  hour.  The  estimated 
cost  of  the  parts  required  to  accomplish 
the  modification  is  $98  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $98,236. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  goverAment  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impHcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signiHcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979)  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtaihed 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-[AMENOED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  10e(g);  and  14  CFR  11.89. 

S  39.13    [AniMidad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-02-12.  Boeing:  Amendment  39-«148. 
Docket  No.  91-NM-142-AD. 

Applicability:  Model  767  series  airplanes, 
listed  in  Boeing  Alert  Service  Bulletin  767- 
21A009e,  dated  May  9. 1991,  certiHcated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  halon  from  escaping  through  the 
bulk  cargo  ventilation  flapper  valve  when  the 
fire  extinguishing  system  is  activated, 
accomplish  the  following: 

(a)  Within  4.000  flight  hours  after  the 
effective  date  of  this  AD,  remove  the  bulk 
cargo  ventilation  flapper  valve  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
21A0098,  dated  May  9. 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  t>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(d)  The  removal  requirements  of  this  AD 
shall  l>e  done  in  accordance  with  Boeing 
Alert  Service  Bulletin  767-21A0098.  dated 
May  9, 1991.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  l>e  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington  98124. 
Copies  may  be  inspected  at  the  FAA, 
Northwest  Mountain  Re^^ion.  Transport 
Airplane  Directorate,  1601  LJnd  Avenue  SW., 
Renton.  Washington,  or  at  the  OfHce  of  the 
Federal  Register.  1100  L  Street  NW.,  room 
8401,  Washington,  DC. 

(e)  This  amendment  (39-8148),  AD  92-02- 
12.  becomes  effective  March  2, 1992. 

Issued  in  Renion,  Washington,  on 
December  30. 1991. 

Dartell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  92-1834  Filed  1-24-92;  8:45  am] 
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14CFRPart39 

(Docket  Na  91-NM-14S-AO;  AnMndment 
3»-«1S4;A092-«2-17] 

Airworthinees  Dkectivee;  Boeing 
Model  747  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACnON:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
'  applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires 
replacement  of  the  main  deck  passenger 
door  girt  bar  floor  brackets  with 
modified  brackets.  This  amendment  is 
prompted  by  reports  of  girt  bar  end 
fittings  not  properly  or  fully  engaged 
with  the  floor  brackets.  This  condition,  if 
not  corrected,  could  result  in  the  escape 
slide  detaching  from  the  airplane  during 
an  evacuation. 

DATES:  Effective  March  2, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  2, 
1992. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA.  Transport 
Airplane  Directorate.  Rules  Docket,  1601 
Und  Avenue  SW.,  Renton,  Washington; 
or  at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  room  8401, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CoiNTACT: 

Mr.  Jayson  B.  Claar.  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S:  telephone  (206)  227-2784. 
Mailing  address:  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton,  Washington  98055-4056. 

SUFKEMENTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  that  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes  was  published  in  the 
Federal  Register  on  August  30, 1991  (56 
FR  42960).  That  action  proposed  to 
require  the  replacement  of  the  girt  bar 
floor  brackets  installed  on  these 
airplanes  with  modified  brackets. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  conunenter  expresses  no 
objection  to  the  proposed  rule. 

Another  conunenter  requests  that  the 
modification  of  the  fasteners,  serrated 
plates  and  floor  fitting,  described  in 
Boeing  Alert  Service  Bulletin  747- 
25A2831,  be  considered  as  an 
alternative  method  of  compliance  with 
the  proposed  replacement  that  would  be 
required  to  be  accomplished  in 
accordance  with  Boeing  Service  Bulletin 
747-25-2754.  The  conunenter  believes 
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that  the  alert  service  bulletin 
encompasses  the  same  work  described 
by  Boeing  Service  Bulletin  747-24-2754. 
The  FAA  does  not  concur.  The  FAA  has 
reviewed  the  alert  service  bulletin  that 
the  commenter  suggested  and  notes  that 
it  describes  replacement  of  the 
fasteners,  the  serrated  plates,  and 
Fitting,  but  not  the  girt  bar  fitting. 

A  third  commenter  suggests  that  the 
proposed  rule  be  revised  to  require  that 
modification  of  the  floor  fitting,  as 
described  in  Boeing  Alert  Service 
Bulletin  747-25A2831.  be  done  in 
conjunction  with  the  proposed 
replacement  action.  The  FAA  does  not 
concur.  Although  the  alert  service 
bulletin  concerns  the  same  general  area 
that  is  the  subject  of  this  proposed  rule, 
it  contains  additional  procedures 
beyond  those  that  were  proposed  in  this 
rulemaking  action.  In  order  to  add  those 
additional  procedures  as  requirements 
of  this  proposed  rule,  the  FAA  would  be 
required,  under  the  Administrative 
Procedure  Act,  to  reopen  the  period  for 
public  comment  and.  thus,  delay 
finalization  of  this  rulemaking  action. 
Additionally,  the  FAA  has  been  advised 
that  certain  parts  that  are  necessary  to 
perform  the  modification  described  in 
the  alert  service  bulletin  will  not  be 
available  until  after  the  issuance  and 
effective  date  of  this  rulemaking  action. 
Although  the  FAA  is  currently 
considering  separate,  additional 
rulemaking  to  address  the  alert  service 
bulletin,  it  does  not  consider  any  further 
delay  of  this  rule  to  be  warranted. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  675  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  125  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  25  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  work  hour.  It  is  estimated 
that  the  required  parts  will  cost  $1,510 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $360,625. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


For  the  reasons  discussed  above,  I  - 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  fmal  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADOMESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.SC.  13S4(a).  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§39.13    [AmwNtod] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-02-17.  Boeing:  Amendment  39-6154. 
-Doclcet  No.  91-NM-145-AD. 

Applicability:  Model  747  series  airplanes, 
listed  in  Boeing  Service  Bulletin  747-25-2754, 
dated  March  30, 1989.  certificated  in  any 
category. 

Compliance:  Required  within  the  next  24 
months  after  the  effective  date  of  this  AD. 
unless  previously  accomplished. 

To  prevent  the  girt  bar  end  fittings  from 
disengaging  the  girt  bar  floor  brackets, 
accomplish  the  following: 

(a)  Replace  the  girt  bar  floor  brackets  with 
modified  brackets,  in  accordance  with  Boeing 
Service  Bulletin  747-25-2754.  dated  March  30. 
1989. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO),  - 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21 197  and  21 199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(d)  The  replacement  requirements  of  this 
AD  shall  be  done  in  accordance  with  Boeing 


Service  Bulletin  747-25-2754.  dated  March  30. 
1989.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington  98124. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue  SW..  Renton,  Washington:  or  at  the    . 
Office  of  the  Federal  Register,  1100  L  Street 
NW..  room  8401.  Washington.  DC. 

(e)  This  amendment  (39-8154).  AD  92-02- 
17.  becomes  effective  March  2, 1992. 

Issued  in  Renton,  Washington,  on  January 
3. 1992. 

Darrell  M.  Pederaoo. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  92-1877  Filed  1-24-92:  8:45  am| 
BILLHM  COOE  4tt»-1»-ll 


14  CFR  Part  39 

f  Docket  No.  91-NM-282-AD;  Amendment 
39-8157;  AO  92-03-03] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTtON:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Boeing  Model  767  series 
airplanes  powered  by  Pratt  and  Whitney 
)T9D-7R4  series  engines  and  by  General 
Electric  CF6-80A  series  engines.  This 
action  requires  inspections,  adjustments, 
and  functional  checks  of  the  thrust 
reverser  system.  This  amendment  is 
prompted  by  an  ongoing  design  review, 
resulting  from  an  accident  investigation 
from  which  it  has  been  determined  that, 
prior  to  the  accident,  the  airplane 
apparently  experienced  an 
uncommanded  in-flight  deployment  of  a 
thrust  reverser.  Deployment  of  a  thrust 
reverser  during  flight  could  result  in 
reduced  controllability  of  the  airplane. 
The  actions  specified  in  this  AD  are 
intended  to  ensure  the  integrity  of  the 
fail  safe  features  of  the  thrust  reverser 
system  by  preventing  the  possible 
discrepancies  in  the  thrust  reverser 
control  system  that  can  result  in  the 
inadvertent  deployment  of  a  thrust 
reverser  during  flight. 

dates:  Effective  January  27, 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the  , 

regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  27, 
1992. 
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Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  27. 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  91-NM-282-AD,  1601  Lind 
Avenue  SW..  Renton.  Washington 
98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street  NW., 
Room  8401,  Washington,  DC. 
FOR  FURTHER  IWrORMATION  CONTACT: 
Lanny  Pinkstaff,  Aerospace  Engineer. 
Seattle  Aircraft  Certification  Office, 
Propulsion  Branch.  ANM-140S,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renton.  Washington 
98055-4056;  telephone  (206)  227-2684; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  Recently, 
a  Boeing  Model  767  series  airplane  was 
involved  in  an  accident  in  which  a 
thrust  reverser  apparently  deployed 
during  flight.  While  the  investigation  of 
this  accident  has  neither  revealed  the 
cause  of  that  deployment  nor 
determined  that  the  deployment  caused 
the  accident,  it  has  identified  a  number 
of  possible  discrepancies  in-the  thrust 
reverser  control  system.  Inadvertent 
deployment  of  a  thrust  reverser  during 
flight  could  result  in  reduced 
controllability  of  the  airplane.  Boeing 
and  the  FAA  have  conducted  a  review 
of  the  thrust  reverser  design  on 
airplanes  powered  by  various  engine 
models  to  determine  which  sequence  of 
events  could  result  in  an  uncommanded 
thrust  reverser  deployment.  As  a  result 
of  this  review  of  the  affected  thrust 
reverser  systems.  Boeing  and  the  FAA 
have  identified  a  series  of  inspections, 
tests,  and  adjustments  that,  when 
performed  on  the  thrust  reverser  system, 
will  ensure  that  the  level  of  safety 
inherent  in  the  original  type  design  has 
not  deteriorated  in  service.  The  FAA  has 
determined  that  the  accomplishment  of 
these  inspections  and  tests  is  likely  to 
prevent  the  possible  discrepancies  in  the 
thrust  reverser  control  system  that  can 
result  in  the  inadvertent  deployment  of  a 
thrust  reverser  during  flight. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-78-0054, 
dated  December  13. 1991  (for  airplanes 
powered  by  Pratt  and  Whitney  )T9D- 
7R4  series  engines),  and  Boeing  Service 
Bulletin  767-78-0053.  dated  December 


13. 1991  (for  airplanes  powered  by 
General  Electric  CFe-80A  series 
engines),  which  describe  procedures  for 
performing  functional  tests,  inspections, 
and  necessary  adjustments  of  the  thrust 
reverser  control  system. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Boeing  Model  767  series  airplanes  of  the 
same  type  design,  this  AD  is  being 
issued  to  ensure  the  integrity  of  the  fail 
safe  features  of  the  thrust  reverser 
system  by  preventing  the  possible 
discrepancies  in  the  thrust  reverser 
control  system  that  can  result  in  the 
inadvertent  deployment  of  a  thrust 
reverser  during  flight.  This  AD  requires 
repetitive  inspections  and  tests  of  all 
'  Boeing  Model  767  airplanes  powered  by 
Pratt  and  Whitney  rreD-7R4  series 
engines  or  General  Electric  CF6-80A 
series  engines.  The  required  actions  are 
to  be  accomplished  in  accordance  with 
the  service  bulletins  previously 
described.  In  addition,  operators  are 
required  to  submit  a  report  of  their 
initial  inspection  findings  to  the  FAA. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking  to  address  it. 

Note:  This  is  one  of  a  series  of  AD 
rulemaking  actions  related  to  the  thrust 
reverser  issue  with  regard  to  Boeing 
airplanes.  Other  recently  issued  AD's  have 
required  similar  inspections  and  testing  of 
thrust  reverser  systems  on  Boeing  Model  757 
series  airplanes  (reference  AD  91-20-09, 
Amendment  39-8043.  (56  FR  46725.  September 
16, 1991)];  and  on  Model  767  series  airplanes 
powered  by  Rolls  Royce  RB211-524  series 
engines  and  by  General  Electric  CF6-80C2 
series  engines  (reference  AD  91-22-02, 
Amendment  39-6062,  (56  FR  51638,  October 
15. 1991]].  A  review  of  the  thrust  reverser 
systems  on  transport  category  airplanes  in 
general  also  has  been  initiated:  additional 
rulemaking  action  may  result  from  the 
findings  of  the  review  team. 

Comments  Invited 

Although  this  action  is  in  the  form  of  a 
final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  corhments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the  Rules 
Docket  number  and  be  submitted  in 
triplicate  to  the  address  specified  under 


the  caption  "AOORBSSSS."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  ruIemaKing  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Numbet  91-NM-282-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  reguJations  adopted  herein  will 
not  have  substantial  direct  efiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "4 
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List  cf  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED]  | 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a].  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    [Amended]  I 

2.  Section  39.13  is  amended  oy  adding 
the  following  new  airworthin^s 
directive: 


92-03-03.  Boeing  Amendment  39-8157. 
Docket  91-NM-282-AD. 

Applicability:  Model  767  series  airplanes 
equipped  with  Pratt  and  Whitney  IT9D-7R4 
series  engines,  and  Model  767  series 
airplanes  equipped  with  General  Electric 
CF6-80A  series  engines,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.. 

To  ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system, 
accomplish  the  following: 

(a)  For  airplanes  equipped  with  Pratt  and 
Whitney  IT9D-7R4  series  engines:  Within  60 
days  after  the  effective  date  of  this  AD.  and 
thereafter,  at  intervals  not  to  exceed  3.000 
flight  hours,  perform  the  tests,  inspections, 
and  adjustments  described  in  Boeing  Service 
Bulletin  767-78-0054,  dated  December  13, 
1991. 

(1)  Following  any  maintenance  action 
which  could  affect  the  thrust  reverser  system, 
repeat  all  tests,  inspections,  and  adjustments 
on  the  affected  engine,  prior  to  further  flight, 
as  required  by  paragraph  (a]  of  this  AD,  in 
accordance  with  the  service  bulletin. 

(2)  Thereafter,  following  any  maintenance 
action,  continue  to  perform  the  repetitive 
tests,  inspections,  and  adjustments  on  the 
affected  engine,  as  required  by  paragraph  (a) 
of  this  AD,  at  intervals  not  to  exceed  3.000 
flight  hours. 

(b)  For  airplanes  equipped  with  General 
Electric  CF6-80A  series  engines:  Within  60 
days  after  the  effective  date  of  this  AD,  and 
thereafter,  at  intervals  not  to  exceed  3,000 
flight  hours,  perform  the  tests,  inspections, 
and  adjustments  described  in  Boeing  Service 
Bulletin  767-78-0053,  dated  December  13, 
1991. 

(1)  Following  any  maintenance  action 
which  could  afl^ect  the  thrust  reverser  system. 
repeat  all  tests,  inspections,  and  adjustments 
on  the  affected  engine,  prior  to  further  flight, 
as  required  by  paragraph  (b)  of  this  AD,  in 
accordance  widi  the  service  bulletin. 

(2)  Thereafter,  following  any  maintenance 
action,  continue  to  perform  the  repetitive 


tests,  inspections,  and  adjustments  on  the 
affected  engine,  as  required  by  paragraph  (b) 
of  this  AD,  at  intervals  not  to  exceed  3,000 
flight  hours. 

|c)  If  any  of  the  tests,  inspections,  and/or 
adjustments  required  by  paragraph  (a)  or  (b) 
of  this  AD  cannot  be  successfully  performed, 
or  if  those  tests,  inspections,  and/or 
adjustments  result  in  findings  that  are 
unacceptable  in  accordance  with  Boeing 
Service  Bulletin  767-78-0054,  dated  December 
13. 1991,  or  Boeing  Service  Bulletin  767-78- 
0053.  dated  December  13, 1991.  as  applicable, 
accomplish  the  following: 

(1)  Prior  to  further  flight,  deactivate  the 
associated  thrust  reverser  in  accordance  with 
Section  78-31-1  of  Boeing  Document 
D630T002.  "Boeing  767  Dispatch  Deviation 
Guide."  Revision  9,  dated  May  1, 1991.  No 
more  than  one  reverser  on  any  airplane  may 
be  deactivated  under  the  provisions  of  this 
paragraph. 

(2)  Within  10  days  after  deactivation  of  any 
thrust  reverser  in  accordance  with  this 
paragraph,  the  thrust  reverser  must  be 
repaired  in  accordance  with  Boeing  Service 
Bulletin  767-78-0054,  dated  December  13, 
1991,  or  Boeing  Service  Bulletin  767-78-0053, 
dated  December  13, 1991.  as  applicable;  the 
tests  and/or  inspections  required  by 
paragraph  (a)  or  (b)  of  this  AD  must  be 
successfully  accomplished;  and  the  thrust 
reverser  must  then  be  reactivated. 

(d)  Within  75  days  after  the  effective  date 
of  this  AD,  submit  a  report  of  the  results  of 
the  initial  tests,  inspections,  and  adjustments 
required  by  paragraphs  (a)  and  (b)  of  this  AD 
(both  positive  and  negative  results,  including 
component  replacements,  with  exact 
tolerance  variations  (±)  noted  where 
applicable)  to  the  FAA.  Seattle  Aircraft 
Certification  Office,  ANM-IOOS.  1601  Lind 
Avenue  SW.,  Renton.  Washington  98055- 
4056.  The  information  collection  requirements 
contained  in  this  regulation  have  l)€en 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L  96- 
511)  and  have  l>een  assigned  OMB  Control 
Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  tests,  inspections,  and  adjustments 
required  by  this  AD  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin  767- 
78-0054,  dated  December  13, 1991,  or  Boeing 
Service  Bulletin  767-78-0053,  dated  December 
13, 1991,  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Croup,  P.O.  Box  3707,  Seattle. 


Washington  98124.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  S.W.,  Renton,  Washington; 
or  at  the  Office  of  the  Federal  Register,  1100  L 
Street  NW..  Room  8401,  Washington,  D.C. 

(h)  This  amendment  (39-8157),  AD  92-03- 
03,  becomes  effective  January  27, 1992. 

Issued  in  Renton,  Washington,  on  January 
7. 1992. 

Leroy  A.  Keith.    ■ 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  92-1878  Filed  1-24-92;  8:45  am] 
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14  CFR  Part  39 

I  Docket  No.  91-NM-242-AO:  Amendment 
39-9161;  AD  92-03-06] 

Airworttiiness  Directives;  Canadair, 
Ltd.,  Model  CL-600-1A11  (CL-600), 
CL-600-2A12  (CL-601),  and  CL-600- 
2B16  (CL-601-3A)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule:  request  for 
comments.  

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Canadair  Model 
CL-600  series  airplanes.  This  action 
requires  inspections  for  potential 
crossed  wiring  in  the  engine  fire 
extinguishing  system  and  the  engine  fire 
detection  and  warning  system,  and 
correction  of  any  discrepancies,  if 
necessary.  This  amendment  is  prompted 
by  a  report  indicating  that  any 
disconnection  and  subsequent 
reconnection  of  the  wiring  or  warning 
system  wiring  harnesses  may  lead  to 
inadvertent  crossed  wiring.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  severe  damage  to  an  airplane  in 
the  event  6f  an  engine  fire. 
DATES:  Effective  February  11. 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
11. 1992. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Match  27. 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate.  ANM-103.  Attention:  Rules 
Docket  No.  91-NM-242-AD.  1601  Lind 
Avenue  SW..  Renton.  Washington 
98055-4056, 
-     The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc.  Canadair.  Aerospace 
Group.  P.O.  Box  6087,  Station  A, 
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Montreal,  Quebec  H3C  3G9,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
RentOn,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York;  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC. 
FOfI  FURTHER  INFORMATION  CONTACT: 
Mr.  Raymond  O'Neill,  Aerospace 
Engineer,  Propulsion  Branch,  ANE-174; 
FAA,  Engine  and  Propeller  Directorate, 
New  York  Aircraft  Certification  OfHce, 
181  South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York  11581-1145; 
telephone  (516)  791-7421;  fax  (516)  791- 
9024. 

SUPPLEMENTARY  INFORMATION: 
Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  of  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Canadair,  Ltd..  Model  CLr^OO-lAll,  CL- 
600-2A12,  and  CL-600-2B16  series 
airplanes.  Transport  Canada  Aviation 
advises  that  there  has  been  a  recent 
report  indicating  that,  following  airplane 
delivery,  any  disconnection  and 
subsequent  reconnection  of  the  engine 
fire  extinguishing  wiring  harnesses  or 
the  engine  fire  detection  and  warning 
system  wiring  harnesses  during  airplane 
completion  or  maintenance  services  can 
lead  to  inadvertent  cross  connections  of 
these  harnesses.  This  could  result  in 
corrective  action  being  directed  to  the 
wrong  engine  after  an  engine  fire 
warning  indication,  or  no  fire  warning 
being  annunciated  in  the  event  of  an 
engine  fire.  This  condition,  if  not 
corrected,  could  result  in  severe  damage 
to  an  airplane  in  the  event  of  an  engine 
fire. 

Canadair,  Ltd.,  has  issued  Alert 
Service  Bulletins  A60O-0581  (for  Model 
CL-600-1A11  series  airplanes)  and 
A601-O309  (for  Model  CLr^00-2Al2  and 
CI^^00-2B16  series  airplanes),  both 
dated  September  8, 1989,  which  describe 
procedures  for 

a.  A  one-time  inspection  for  potential 
crossed  wiring  in  the  engine  fire 
extinguishing  system  and  the  engine  fire 
detection  and  warning  system,  and 
correction  of  any  discrepancies,  if 
necessary; 

b.  A  one-time  inspection  of  the 
electrical  connectors  for  unlocked  or 
inoperative  pins,  and  replacement  of 
discrepant  electrical  connectors,  if 
necessary. 

Transport  Canada  Aviation  has 
classified  these  service  bulletins  as 
mandatory  and  has  issued  Canadian 
Airworthiness  Directive  CF-91-24.  dated 


luly  19, 1991.  in  order  to  assure  the 
airworthiness  of  these  airplanes  in 
Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  a  bilateral 
airworthiness  agreement.  Transport 
Canada  Aviation  has  kept  the  FAA 
totally  informed  of  the  above  situation. 
The  FAA  has  examined  the  findings  of 
Transport  Canada  Aviation,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  this  AD 
is  being  issued  to  prevent  severe 
damage  to  an  airplane  in  the  event  of  an 
engine  fire.  This  AD  requires  a  one-time 
inspection  for  potential  crossed  wiring 
in  die  engine  fire  extinguishing  system 
and  the  engine  fire  detection  and 
warning  system,  and  a  one-time 
inspection  of  the  electrical  connectors 
for  unlocked  or  inoperative  pins;  and 
correction  of  any  discrepancies,  if 
necessary.  The  required  actions  are  to 
be  accomplished  in  accordance  with  the 
service  bulletins  previously  described. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of  a 
final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argUinents  as  they  may  desire. 
Communications  shall  identify  the  Rules 
Docket  number  and  be  submitted  in 
triplicate  to  the  address  specified  under 
the  caption  "AODRESSEt."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 


suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed.  , 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-242-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is    . 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  tlie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{AMENDED]  I 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  use.  106(g);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive. 

92-03-06.  Canadair,  Ltd.:  Amendment  39- 
eiei.  Docket  91-NM-242-AD. 

Applicability:  Model  CL-600-lAll  series 
airplanes,  serial  numbers  1004  to  1085.  except 
serial  number  1037;  Model  CL-600-2.M2 
series  airplanes,  serial  numbers  3001  to  3066: 
and  Model  CL<-600-2B16  series  airplanes, 
serial  numbers  5001  to  5049:  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  possibility  of  cross 
connection  of  engine  fire  detection  and 
extinguishing  systems,  accomplish  the 
fallowing:  ■ 

(a)  Within  30  days  after  the  effective  date 
of  this  AO.  accomplish  the  following: 

(1)  For  Model  CL-eoO-lAll  series 
airplanes:  Perform  an  inspection  for  potential 
crossed  wiring  in  the  engine  fire 
extinguishing  system,  and  inspect  the 
electrical  connectors  for  unlocked  or 
inoperative  pins,  in  accordance  with 
Canadair  Alert  Service  Bulletin  A600-0581. 
dated  September  8. 1989. 

(2)  For  Model  CL-e00-2Al2  and  CL-eOO- 
2B16  series  airplanes:  Perform  an  inspection 
for  potential  crossed  wiring  in  both  the 
engine  Rre  detection  and  warning  system  and 
the  engine  Tire  extinguishing  system,  and 
inspect  the  electrical  connectors  for  unlocked 
or  inoperative  pins,  in  accordance  with 
Canadair  Alert  Service  Bulletin  A6C1-O309, 
dated  September  8. 1989. 

(b)  If  any  wiring  discrepancies  are  detected 
as  a  result  of  the  inspections  required  by 
paragraph  (a)  of  this  AD.  prior  to  further 
flight,  correct  the  discrepancies  and  replace 
any  discrepant  electrical  connectors  found,  in 
accordance  with  Canadair  Alert  Service 
Bulletin  A800-0581  (for  Model  CL-eoO-lAll 
series  airplanes),  or  A601-0309  (for  Model 
CL-60O-2A12  and  CL-800-2B16  series 
airplanes).  Iwth  dated  September  8. 1989.  as 
applicable. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
t)€  used  when  approved  by  the  Manager. 
New  York  Aircraft  Certification  Offica 
(ACO).  FAA,  Engine  and  Propeller 
Directorate.  The  request  shall  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  New  York  ACO. 


(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  l>e 
accomplished. 

(e)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Canadair 
Alert  Service  Bulletin  A600-0581.  dated 
September  8. 1989  (for  Model  CL-600-1  All 
series  airplanes),  or  A6O1-0309  (for  Model 
CL-60O-2A12  and  CL-600-2B16  series 
airplanes),  dated  September  8. 1989.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Bombardier.  Inc..  Canadair.  Aerospace 
Group.  P.O.  Box  6087.  Station  A.  Montreal, 
Quebec  H3C  3C9.  Canada.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW..  Renton. 
Washington:  or  at  the  FAA.  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202.  Valley  Stream.  New  York; 
or  at  the  Office  of  the  Federal  Register.  1100  L 
Street  NW.,  room  8401.  Washington.  DC. 

(f)  This  amendment  (39-8161).  AD  92-03-06, 
becomes  effective  February  11. 1992. 

Issued  in  Renton.  Washington,  on  January 
9, 1992. 

Danell  M.  Pedetsoo,  . 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  92-1876  Filed  1-24-92;  8:45  am) 
BlUJNa  COOC  4910-IS-ll 


Coast  Guard 

33  CFR  Part  117 

(CG05-9<M)64d] 

Drawbridge  Operation  Regulatiorw; 
Potomac  River,  District  of  Columbia 

agency:  Coast  Guard,  IXTT. 
action:  Temporary  final  rule  with 
request  for  comments. 

SUMMARY:  The  Coast  Guard  has  been 
petitioned  by  the  Federal  iiighway 
Administration,  the  Maryland  and 
Virginia  Departments  of  Transportation, 
and  the  District  of  Columbia  Department 
of  I'ublic  Works  to  permanently  amend 
the  regulations  governing  operation  of 
the  Woodrow  Wilson  Memorial  Bridge 
across  the  Potomac  River,  mile  103.8,  at 
Alexandria,  Virginia.  As  part  of  the 
rulemaking  process,  the  Coast  Guard  is 
considering  several  alternative  opening 
schedules  as  well  as  the  schedule 
proposed  by  the  petitioners.  This 
temporary  rule  is  being  issued  to 
evaluate  a  slight  variation  of  another 
alternative  being  evaluated  t}w}ugh 
January  27, 1992,  for  its  impact  on  both 
marine  and  highway  traffic. 
DATES:  This  temporary  rule  is  effective 
from  January  28, 1992,  through  March  27. 
1992,  unless  sooner  terminated. 


Comments  must  be  received  on  or 
before  March  12. 1992. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Fifth  Coast 
Guard  District,  431  Crawford  Street. 
Portsmouth,  Virginia  23704-5004.  The 
comments  received  will  be  available  for 
inspection  and  copying  at  room  507  at 
the  above  address  between  8  a.m.  and  4 
pjn.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  804-398- 
6222. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  Ann  B. 
Deaton.  Project  Officer,  and  CAPT  M.K. 
Cain.  Project  Attorney. 

Discussion  of  Tempocary  Rule 

This  temporary  rule  is  being  issued  to 
evaluate  a  slight  variation  of  the 
alternative  opening  schedule  being 
evaluated  through  January  27, 1992.  by 
the  Coast  Guard  in  response  to  a  request 
from  the  Federal  Highway 
Administration,  the  Virginia  and 
Maryland  Departments  of 
Transportation,  and  the  District  of 
Columbia  Department  of  Public  Works, 
to  permanently  change  the  regulations 
for  the  Woodrow  Wilson  Memorial 
Bridge  by  further  restricting  the  hours 
during  which  the  bridge  may  open  for 
vessel  traffic.  This  variation  merely 
moves  the  noon  opening  for  recreational 
vessels  to  11  a.m.  This  change  is  being 
considered  because  vehicle  traffic 
counts  across  the  bridge  are  somewhat 
lower  at  11  a.m.  than  at  noon,  and  an 
opening  at  11  a.m.  still  provides 
reasonable  midday  access  to  the  river 
by  recreational  boaters.  Otherwise,  this 
rule  is  identical  to  the  temporary  rule 
that  is  in  effect  through  January  27, 1992. 
The  Coast  Guard  feels  that  because  the 
temporary  rule  that  is  in  effect  through 
January  27. 1992,  came  during  the  winter 
holiday  season,  abnormalities  in  both 
vehicular  and  vessel  traffic  may  have 
occurred.  Also,  because  of  this 
unusually  busy  time  of  year,  people  may 
not  have  taken  the  time  to  review  and 
comment  on  the  temporary  rule.  For 
these  reasons,  the  Coast  Guard  will  now 
evaluate  this  similar  rule  for  a  GO-day 
period  during  conditions  which  should 
be  more  "normal",  and  interested 
persons  will  have  more  time  to  evaluate 
its  provisions  and  make  comment. 

This  temporary  rule  is  for  evaluation 
purposes  only  and  will  be  effective  for  u 
60-day  period  beginning  on  January  28. 
1992.  The  impact  of  this  proposal  on 
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highway  and  marine  traffic  during  this 
period  will  be  evaluated  to  determine  if 
it  will  result  in  substantial 
improvements  in  vehicular  traffic  flow 
without  unreasonably  restricting  marine 
traffic  Data  will  be  collected  during  the 
period  to  document  the  time  and 
duration  of  draw  openings  and  length  of 
any  resulting  vehicle  backups.  If  this 
rule  results  in  an  unforeseen  disruption 
of  traffic  it  may  be  withdrawn  sooner 
than  60  days. 

The  Woodrow  Wilson  Bridge    ' 
operated  under  temporary  rules  from 
August  2. 1990,  through  May  31. 1991.  to 
facilitate  repairs  to  the  bridge.  Repairs 
were  completed  by  May  31,1991. 
Normally,  operation  of  the  bridge  would 
revert  to  the  permanent  rule  in  33  CFR 
117.255.  However,  it  is  apparent  that  this 
will  not  provide  a  satisfactory  balance 
between  the  needs  of  today's  vehicular 
traffic  and  the  needs  of  vessels. 
Therefore,  the  Coast  Guard  issued  a 
temporary  deviation  from  the  permanent 
rules  under  the  provisions  of  33  CFR 
117.43.  That  temporary  rule  with  request 
for  comments  was  issued  to  evaluate 
one  of  the  alternative  opening  schedules 
being  considered  for  a  permanent 
change  in  the  regulations.  The  rule  vras 
published  in  the  Federal  Register  (56  FR 
25369)  on  June  4. 1991.  It  was  effective 
from  June  1, 1991.  through  July  30, 1991. 
Comments  were  accepted  through  July 
15. 1991.  On  July  a  1991.  the  Coast 
Guard  issued  a  second  temporary  rule 
with  request  for  comments  under  the 
provisions  of  33  CFR  117.43  to  evaluate 
another  of  the  alternative  opening 
schedules  being  considered  for  a 
permanent  change  in  regulations.  That 
rule  was  published  in  the  Federal 
Register  (56  FR  35816)  on  July  29, 1991.  It 
was  effective  from  July  31. 1991,  through 
September '28. 1991.  Comments  were 
accepted  through  September  13. 1991. 
Or  September  23. 1991,  the  Coast  Guard 
issued  a  tffifd  temporary  rule  with 
request  for  comments  under  the 
provisions  of  33  CFR  117.43  to  evaluate 
another  alternative  opening  schedule 
being  considered.  That  rule  was 
published  in  the  Federal  Register  (56  FR 
49145)  on  September  27. 1991.  It  was 
effective  from  September  29. 1991. 
through  November  27. 1991.  Comments 
were  accepted  through  November  12. 
1991.  On  November  20, 1991.  the  Coast 
Guard  issued  a  fourth  temporary  rule 
with  request  for  comments  under  the 
provisions  of  33  CFR  117.43  to  evaluate 
a  variation  of  one  of  the  alternative 
opening  schedules  being  considered. 
That  rule  was  published  in  the  Federal 
Register  (56  FR  59880)  on  November  26, 
1991.  It  was  effective  from  November  28, 
1991,  through  January  27, 1992. 


Comments  were  accepted  through 
January  13, 1992. 

In  order  to  propose  a  permanent 
change  in  the  operating  rule  for  the 
Woodrow  Wilson  Brici^e.  a  notice  of 
proposed  rulemaking  was  published  on 
December  20, 1991  (56  FR  66326),  and 
comments  on  all  alternatives  under 
consideration  are  being  solicited. 

Comments  are  also  invited  concerning 
any  particular  problems  experienced 
with  this  temporary  schedule.  These 
comments  will  be  evaluated  and 
modifications  may  be  made  or  an 
alternate  temporary  schedule  of 
openings  may  be  established  for  the 
purpose  of  further  evaluation.  All 
comments  received  will  also  be 
considered  along  with  those  received  in 
connection  with  the  permanent 
operating  schedule  rule  change  being 
considered.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  any  recommended 
changes  to  the  temporary  rule.  Persons 
desiring  acknowledgement  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

This  temporary  rule  serves  the 
immediate  interests  of  highway  traffic 
with  no  expected  significant  adverse 
impacts  on  marine  trafHc  It  is  a 
variation  of  one  of  the  alternative 
opening  schedules  previously  evaluated 
and  is  the  fifth  in  a  series  of  temporary 
rules  being  evaluated  to  gather 
information  for  drafting  a  new 
permanent  rule.  For  th^e  reasons, 
pursuant  to  5  U.S.C.  553(b),  the  Coast 
Guard  fmds  that  good  cause  exists  for 
publishing  this  temporary  rule  without 
publication  of  a  notice  of  proposed 
rulemaking.  Further,  because  the  Coast 
Guard  agrees  that  it  is  not  acceptable  to 
revert  to  the  existing  permanent  rule  on 
the  expiration  of  the  current  temporary 
deviation  on  January  27, 1992,  it  Hnds 
pursuant  to  5  VS.C.  553(b].  that  good 
cause  exists  for  making  this  rule 
effective  in  less  than  30  days  after  the 
date  of  publication  in  the  Federal 
Register. 

Regulatory  Evaluation 

This  temporary  rule  is  considered  to 
be  nonmajor  under  Executive  Order 
12291  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034. 
February  26, 1979).  The  economic  impact 
has  been  foimd  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  This  conclusion  is  based 
on  the  fact  that  these  regulations  are 
temporary  and  may  be  withdrawn 
earlier  than  scheduled.  They  are  not 
expected  to  have  any  substantial  effect 


on  commercial  navigation  or  on  any 
businesses  that  depend  on  waterbome 
transportation  for  successful  operations. 

Small  Entitie* 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  U.S.  Coast 
Guard  must  consider  whether  proposed 
rules  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
,  independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15  ■ 
U.S.C.  632).  The  Coast  Guard  will  accept 
comments  on  the  economic  impact  on 
small  entities,  in  connection  with  the 
proposal  for  permanent  regulations,  and 
consider  them  at  that  time. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  temporary  rule  does  not  raise 
sufficient  federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Environment 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.(5)  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjecto  in  33  CFR  Part  117 

'    Bridges. 

In  consideration  of  the  foregoing,  pari 
117  of  title  33.  Code  of  Federal 
Regulations,  is  temporarily  amended  as 
follows:     ' 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  409;  49  CFR  1.46:  33 
CFR  1.05-l{g);  33  CFR  117.43. 

2.  Section  117.255  is  temporarily 
amended  by  revising  paragraph  (a)(2)  to 
read  as  follows:  (This  is  a  temporary 
rule  and  will  not  appear  in  the  Code  of 
Federal  Regulations.) 

§117.25S    Potomac  Rlvsr. 

(a)  •  •  • 

(2)  Need  not  open: 
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(i)  Except  as  provided  in  paragraph 
(a)(1)  of  this  section,  for  the  passage  of 
any  vessel  unless  at  least  2  hours 
advance  notice  is  given  to  the 
bridgetender  at  (202)  727-5522. 

(ii)  For  the  passage  of  any  vessel  from 
5  a.m.  to  9  a.m.  and  from  2  p.m.  to  6  p.m.. 
on  Mondays  through  Fridays  other  than 
Federal  holidays. 

(iii)  For  the  passage  of  any  vessel 
from  2  p.m.  to  7  p.m.  on  Saturdays, 
Sundays,  and  Federal  holidays. 

(iv)  For  the  passage  of  any  vessel 
other  than  a  commercial  vessel  with  a 
draft  of  over  20  feet  from  4  a.m.  to  5 
a.m.,  from  9  a.m.  to  10  a.m.,  and  from  6 
p.m.  to  8  p.m.,  on  Mondays  through 
Fridays  other  than  Federal  holidays. 

(v)  For  the  passage  of  recreational 
vessels  from  4  a.m.  to  12  midnight  with 
the  exception  of  one  opening  at  11  a.m.. 
if  requested,  on  Mondays  through 
Fridays  other  than  Federal  holidays. 

(vi)  For  the  passage  of  recreational 
vessels  from  6  a.m.  to  12  midnight  with 
the  exception  of  one  opening  at  11  a.m., 
if  requested,  and  one  opening  at  9  p.m., 
if  requested,  on  Saturdays,  Sundays,  and 
Federal  holidays. 

(vii)  This  temporary  rule  is  effective 
from  January  28, 1992,  through  March  27. 
1992. 


Dated:  January  16, 1992. 
W.T.  Uland. 

I 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

[PR  Doc.  92-1888  Filed  1-24-92;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(VA-1-1-S109;  A-1-FRL-4095-SI 

Approval  and  Promulgation  of  Air 
Quality  Imptonientation  Plans;  Virginia; 
Deletion  of  Zero  Emission  Limitation 
for  James  River  Paper        . 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Virginia.  This  revision  deletes  the 
source-specific  emission  limitation  for 
James  River  Paper  Co.  (now  known  as 
Custom  Papers  Group — Richmond,  Inc.), 
located  iQ  Richmond,  Virginia.  Custom 
Papers  Croup  emits  volatile  organic 
compounds  (VOCs)  from  its  operation. 
VOCs  are  precursors  to  ozone  pollution. 
Richmond,  Virginia  is  classified  as  a 
moderate  ozone  nonattainment  area 


subject  to  the  requirements  of  the  1990 
Clean  Air  Act  Amendments.  As  a  result 
of  this  SIP  revision  approval,  Custom 
Papers  Group  will  be  subject  to  the 
federally  approved  reasonably  available 
control  technology  (RACT)  regulations 
for  paper  coating  in  the  Virginia  State 
Implementation  Plan  (SIP).  The  intended 
effect  of  this  action  is  to  approve  the 
deletion  of  the  source-specific  emission 
limitation  for  James  River  Paper  Co. 
(now  known  as  Custom  Papers  Group — 
Richmond,  Inc.)  and  in  doing  so  require 
it  to  meet  the  RACT  requirements  in  the 
Virginia  SIP.  This  action  is  being  taken 
in  accordance  with  section  110  of  the 
Clean  Air  Act. 

DATES:  This  action  will  become  effective 
March  27. 1992  unless  notice  is  received 
by  February  26, 1992  that  adverse  or 
critical  comments  will  be  submitted.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

addresses:  Comments  may  be  mailed 
to  Thomas  J.  Maslany,  Director,  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  lor  public  inspection  during 
normal  business  hours  at  the  Air. 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107;  Public 
Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  20460;  and 
Virginia  Department  of  Air  Pollution 
Control,  P.O.  Box  10089,  Richmond, 
Virginia  23240. 

FOR  FURTHER  INFORMATION  CONTACT 
Cynthia  H.  Stahl,  U.S.  EPA  Region  III, 
(215)  597-9337;  FTS  597-9337. 
SUPPLEMENTARY  INFORMATION:  On  April 
19. 1991,  the  Commonwealth  of  Virginia 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  deleting  the  source- 
specific  emission  limitation  for  James 
River  Paper  Co.  (now  known  as  Custom 
Papers  Group — Richmond,  Inc.). 

The  currently  approved  Virginia  SIP 
contains  a  source-specific  emission 
limitation  of  zero  for  James  River  Paper 
Co.  At  the  time  that  this  zero  emission 
limitation  was  approved,  the  Company 
believed  that  it  could  meet  the 
requirement  even  though  the  EPA- 
approved  Virginia  SIP  contained  paper 
coating  regulations  which  would  allow 
the  other  applicable  sources  to  meet  a 
limit  of  2.9  pounds  (lbs)  VOC/gallon 
coating  less  water.  In  addition,  EPA's 
guidance  on  RACT  for  paper  coating 
sources  such  as  James  River  Paper 


stated  that  an  emission  limit  of  2.9  lbs 
VOC/gallon  coating  less  water  would  be 
considered  RACT.  The  Company 
subsequently  determined  that  it  could 
not  meet  the  zero  emission  limitation 
but  could  meet  the  RACT  limit  of  2.9  lbs 
VOC/gal  coating  less  water.  Removal  of 
the  source-specific  emission  limitation 
for  James  River  Paper  does  not  require 
imposition  of  the  2.9  lbs  VOC/gal 
coating  less  water  standard  because  the 
Company  is  automatically  subject  to  the 
Virginia  paper  coating  regulations  once 
this  source-specific  limitation  is 
removed  from  the  SIP.  A  more  detailed 
discussion  can  he  found  in  the  technical 
support  document  accompanying  this 
action.  A  copy  of  the  TSD  is  available, 
upon  request,  from  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section 
of  this  notice. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
March  27, 1992  unless,  by  February  26, 
1992,  notice  is  received  that  adverse  or 
critical  comments  will  be  submitted.  If 
such  notice  is  received,  this  action  will 
be  withdrawn  before  the  effective  date 
by  simultaneously  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  March  27, 1992. 

Final  Action 

EPA  is  approving  the  deletion  of  the 
source-specific  zero  emission  limitation 
for  James  River  Paper  Co.  (now  known 
as  Custom  Papers  Group— Richmond, 
Inc.)  thereby  requiring  the  Company  to 
meet  the  applicable  paper  coating  RACT 
regulations  previously  approved  by  EPA 
in  the  Virginia  SIP  (Virginia  SIP 
regulation  4.55  (h)  now  recodified  and 
amended  as  Virginia  Rule  4-31, 
amended  and  effective  on  July  1, 1991). 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  amendments  enacted  on 
November  15. 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements. 

Nothing  in  this  action  should  4}e 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 


UMI 
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factors  and  in  relation  to  relevant 
statutory  and  regulatoryrequirements. 

Under  5  U.S.C.  605(b).  the  Regional 
Administrator  certifies  thai  this  SIP 
revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

This  action,  pertaining  to  the  deletion 
of  the  source-specific  zero  emission 
limitation  for  James  River  Paper  Co. 
(now  known  as  Custom  Papers  Croup — 
Richmond,  Inc.),  located  in  Richmond. 
Virginia,  has  been  classified  as  a  Table 
3  action  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19, 1989  (54 
FR  2214-2225). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  [60  days  from 
date  of  publication).  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozpne. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
Oxides. 

Dated:  December  6, 1991 
Edwin  B.  ErickBon, 

Regional  Administrator,  Region  III. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52-(  AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  W— Virginia 

§52^420   [Amendml] 

2.  In  §  52.2420,  paragraph  (c)(77)  is 
removed  and  reserved. 

3.  Section  52.2423  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

§S2Jt423   Approval  •tatuc'' 

*        *        •        *        •  ■ 

(h)  In  an  April  19. 1991  request 
submitted  by  the  Virginia  Department  of 
Air  Pollution  Control,  the  source-specific 
emission  limitation  for  James  River 
Paper  which  EPA  had  approved  on 
August  18. 1983  is  deleted.  James  River 
Paper  Co.  (now  known  as  Custom 
Papers  Group — ^Richmond.  Inc.)  located 
in  Richmond.  Virginia  is  now  required  to 


comply  with  the  applicable  Virginia  SIP 
paper  coating  regulation. 

[FR  Doc.  92-1657  Filed  1-24-92: 8:45  am) 
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40  CFR  Part  52 
IFRL-3833-31 

Approval  and  Promulgation  of 
Implementation  Plant,  OH 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Final  rule 

summary:  In  the  March  5, 1985  Federal 
Register  (50  FR  8749),  USEPA  proposed 
to  approve  the  Harrison  Radiator, 
General  Motors  Corporation  (Harrison 
Radiator)  North  and  South  Facilities 
State  Implementation  Plan  (SIP)  revision 
for  an  inter-facility  alternative  emission 
control  program  plan  (bubble)  between 
seven  metal  coating  lines  and  eight 
degreasers  under  the  April  7, 1982  (47  FR 
15076).  proposed  "Emissions  Trading 
Policy  Statement"  (bubble  policy).  These 
facilities  are  located  in  Montgomery 
County.  Ohio.  The  March  5, 1985,  public 
comment  period  was  extended  to  April 
26, 1985.  at  the  request  of  Natural 
Resources  Defense  Council. 
Incorporated.  No  public  comments  were 
submitted  on  USEPA's  proposed  action. 

In  today's  Federal  Register  final  rule 
USEPA  is  approving  this  revision  to  the 
ozone  portion  of  the  Ohio  SIP  for 
Harrison  Radiator  because  it  meets  the 
requirements  of  sections  110  and  172  of 
the  Clean  Air  Act  USEPA's  December  4. 
1986,  bubble  policy. 

EFFECTIVE  DATE:  This  Hnal  rule  becomes 
elective  on  February  26, 1992. 
ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  on  the  notice  of 
proposed  rulemaking  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMaban.  at  (312) 
886-6031,  before  visiting  the  Region  V 
Office.)  U.S.  Environmental  Protection 
Agency,  Region  V,  Air  and  Radiation 
Branch  (5AR-26),  230  South  Dearborn 
Street.  Chicago.  Illinois  60604. 

A  copy  of  today's  revisions  to  the 
Ohio  SIP  is  available  for  inspection  at: 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M.  SU«et.  SW..  Washington.  DC  20640. 

FOR  FURTHER  INFORMATION  CONTACT: 

Uylaine  E.  McMahan.  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chicago.  Illinois  60604. 
(312)  886-6031. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  May  6, 1983.  November  25, 1983. 
April  6, 1984,  September  10, 1984,  and 
January  8. 1987.  the  Ohio  Environmental 
Protection  Agency  (OEPA)  submitted 
materials  constituting  a  proposed 
revision  to  Ohio's  ozone  SIP  for 
Harrison  Radiator.  Harrison  Radiator 
has  two  metal  coating  facilities;  the 
North  facility  located  in  downtown 
Dayton  and  the  South  facility  located  in 
the  City  of  Moraine.  Both  of  these 
facilities  are  located  in  Montgomery 
County,  Ohio,  which  is  an  urban 
nonattainment  area  for  ozone  which  has 
an  approved  1979  Ozone  SIP. 

In  the  March  5. 1985  Federal  Register 
(50  FR  8749).  USEPA  proposed  to 
approve  the  Harrison  Radiator  North 
and  South  Facilities  SIP  revision  for  an 
inter-facility  bubble  between  seven 
metal  coating  lines  and  eight  degreasers. 
The  March  5, 1985,  public  comment 
period  was  extended  to  April  28, 1985,  at 
the  request  of  Natural  Resources 
Defense  Council,  Incorporated.  No 
public  comments  were  submitted  on 
USEPA's  proposed  action. 

Under  the  existing  federally  approved 
SIP,  each  metal  coating  line  is  subject  to 
the  control  requirements  contained  in 
Ohio  Administrative  Code  (OAC)  Rule 
3745-21-09(U)(l)(a)(iii).  Rule  3745-21- 
09(U)(l)(a)(iii]  contains  an  emission 
limit  of  3.5  pounds  of  volatile  organic 
compounds  (VOC)  per  gallon  of  coating, 
excluding  water.  USEPA  approved  these 
rules  as  meeting  the  Clean  Air  Act's 
reasonably  available  control  technology 
(RACT)  >  requirements  on  June  29, 1982. 

n.  USEPA's  Bubble  PoUpes 

A.  Bubble  Policies 

On  April  7, 1982  (47  FR  15077),  the 
USEPA  issued  a  proposed  bubble  policy 
which  sets  forth  general  principles  for 
the  creation,  banking,  and  use  of 
emission  reduction  credits.  This 
statement  indicated  that  it  is  the  policy 
of  USEPA  to  encourage  use  of  emissions 
trades  to  achieve  more  flexible,  rapid 
and  efficient  attainment  of  national 
ambient  air  quality  standards.  It 
describes  emission  trading,  sets  out 
general  principles  USEPA  will  use  to 
evaluate  emissions  trade  under  the 
Clean  Air  Act,  and  expands 


'  A  definition  of  RACT  i«  contained  in  a 
December  8. 187B.  memorandum  from  Roger 
Strelow  former  AMittant  Administrator  of  Air  and 
Waste  Management.  RACT  i*  defined  as  the  lowest 
emission  limitation  that  a  particular  source  is 
capable  of  meeting  by  (he  application  of  control 
technology  thai  is  reasonably  available,  considering 
technological  and  economic  feasibility. 
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opportunities  for  States  and  industry  to 
use  less  costly  control  approaches.  The 
April  7, 1982.  Federal  Register  notice, 
stated  that,  until  USEPA  takes  final 
action  on  its  policy  statement.  State 
actions  involving  emission  trades  will 
be  evaluated  under  the  provisions  set 
forth  in  the  proposed  statement.  On 
December  4, 1986  (51  FR  43814).  USEPA 
issued  its  final  bubble  policy  which 


contains  the  criteria  by  which  emission 
trades  are  today  being  evaluated. 
A  source  may  secure  emission 
reduction  credits  by  meeting  each  of  the 
applicable  requirements  of  the  final 
bubble  policy.  Generally,  only 
reductions  which  are  surplus, 
enforceable,  permanent  and  qualifiable 
can  qualify  as  emission  reduction 
credits. 


B.  Bubble  Evaluation 

The  proposed  bubble  VOC  emission 
limitations  are  specified  within  the 
special  terms  and  conditions  of  the 
variances  and  permits  for  coating  lines 
and  degreasers  that  OEPA  issued  to 
Harrison  Radiator.  These  limitations  are 
presented  below: 
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The  "after  bubble"  emissions  for  the 
coating  lines  are  the  limits  contained  in 
the  variances.  The  reduction  from 
sources  L002-L006.  L009,  LOia  and  L014, 
are  incorporated  in  a  September  1, 1984, 
Order  of  the  Director  of  the  OEPA  which 
states  that  organic  material  emissions 
from  these  sources  must  be  zero  pounds 
per  year.  Therefore,  these  reductions  are 
permanent  and  allowable.  Emissions 
from  the  sources  involved  in  the  revision 
will  be  365.94  tons  per  year. 

The  criteria  used  for  evaluation  of  this 
bubble  are  contained  in  USEPA's 
December  4. 1986,  bubble  policy.  This 
policy  states  that  bubbles  in 
nonattainment  areas  with  approved 
attainment  demonstrations  (such  as 
Montgomery  County)  must  show  that 
applicable  standards  and  increments 
will  not  be  jeopardized  and  must  meet 
all  other  requirements  of  USEPA's  April 
7, 1982,  bubble  poHcy.  The  1982  bubble 
policy  states  that  in  nonattaiiunent 
areas  which  used  allowable  emissions 
as  the  basis  for  their  attainment 
strategy,  sources  can  use  their  SIP 
allowable  limits  as  the  baseline  for 
creating  emission  reduction  credits. 

The  approved  1979  ozone  attainment 
demonstration  for  Montgomery  County 
is  based  on  a  RACT-allowable  emission 
rate  and  actual  values  for  capacity 
utilization  and  hours  of  operation. 
Harrison  Radiator  used  the  baseline 
calculation  using  the  1977  RACT- 
allowable  emissions  for  the  degreasers 
and  the  emission  rate  of  3.5  pounds  of 
VOC  per  gallon  of  coating  excluding 


water,  contained  in  Ohio's  SIP  for  the 
surface  coating  lines. 

The  emission  trading  policy  requires 
that  all  emission  and  production  limits 
in  the  trade  be  federally  enforceable. 
The  permits  for  the  coating  lines  include 
limits  for  lb  VOC/gallon  coating 
employed  excluding  water,  lb  VOC/day 
and  ton  VOC/year  as  well  as  limits  on 
hours/day  and  days/year  of  operation. 

However,  the  emission  limits  are  not 
enforceable  on  a  daily  as  a  practical 
matter,  since  records  on  quantities  of 
coatings  used  are  determined  monthly. 
Additionally,  since  the  permits  do  not 
include  a  requirement  to  record  daily 
hours  of  operation,  compliance  with  the 
operating  restrictions  cannot  be 
determined.  In  November  8, 1989, 
December  18, 1989,  and  January  29, 1990. 
letters,  USEPA  issued  a  SIP  call  to  Ohio 
to  require,  inter  alia,  that  Ohio's  VOC 
regulations  specify  the  appropriate 
recordkeeping  and  test  methods.* 

The  approved  attainment 
demonstration  for  the  area  assumes 
VOC  emissions  from  decreasing 
operations  at  Harrison  Radiator's 
Dayton  facility  to  be  883  tons  per  year 
and  VOC  emissions  from  the  seven 
surface  coating  lines  to  be  64  tons  per 
year.  Since  the  total  emissions  allowed 
by  the  variances  for  the  degreasers  and 


*  In  the  interiiD.  USEPA  will  enforce  the  Harrison 
Radiator  daily  emission  limits  through  a  section  114 
.  Order,  which  re<|uires  the  company  to  keep  daily 
record  of  solvent  usage,  daily  hour  of  operation,  and 
determine  compliance  with  the  emission  and 
production  limits  using  the  daily  data. 


coating  lines  (365.94  tons  per  year)  are 
less  than  those  assumed  in  the  approved 
attainment  demonstrations,  the  bubble 
will  not  jeopardize  attainment. 

Air  Quality  Considerations 

There  have  been  measured  violations 
of  the  ozone  NAAQS  in  both 
Montgomery  and  Clark  (which  is 
downwind  of  Montgomery)  Counties  in 
the  1982  through  1984  time  periods.  Two 
of  the  Montgomery  County  monitoring 
sites  produce  a  (fourth  high)  design 
value  of  0.127  parts  per  million  (ppm) 
ozone. 

USEPA's  criteria  for  determining 
which  SIPs  need  to  be  revised,  due  to 
post  1982  nonattainment.  is  contained  in 
a  July  25, 1984,  memorandum  frt)m  G.T. 
Helms,  Chief,  Control  Programs 
Operations  Branch.  This  policy 
memorandum  states  that  calls  for  ozone 
SIP  revisions  should  be  made  in  all 
cases  where  the  design  value  is  greater 
than  or  equal  to  0.140  ppm  and  the 
number  of  observed  exceedances  is 
greater  than  1.0.  An  ozone  SIP  call  was 
not  made  in  Montgomery  County 
because  the  0.127  ppm  design  value  is 
considerably  under  the  0.140  ppm 
outpoint. 

Additionally,  these  measured 
violations  will  not  interfere  with  final 
approval  of  this  bubble  for  the  following 
reasons: 

1.  Montgomery  County  has  an  approved 
ozone  SIP  and  has  a  downward  trade  in 
monitored  ozone  concentrations  at  the  two 


UMI 
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Montgomery  County  monitors  with  measured 
violations. 

2.  Additionally  Federal  Motor  Vehicle 
Control  Program  (FMVCP)  VOC  reductions 
will  occur  up  to  and  beyond  1987.  These 
FMVCP  requirements  will  cause  mobile 
source  VOC  reductions  of  about  5  percent  per 
year. 

3.  There  are  VOC  sources  in  Montgomery 
County  which  are  not  in  compliance  with  the 
federally  approved  SIP.  These  sources 
contribute  to  the  ozone  standard 
exceedances. 

Harrison  Radiator's  bubble  meets  the 
requirements  of  the  1982  proposed 
bubble  policy.  In  addition,  it  meets  the 
requirements  of  the  final  bubble  policy. 
Its  approval  will  not  jeopardize 
attainment  of  the  ozone  standard  in 
Montgomery  County,  Ohio. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  27, 1992.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  September  12. 1990. 
William  K.  Reilly, 
Administrator. 

Editorial  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register  January 
17. 1992. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I.  part  52  is 
amended  as  fcHlows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  new  paragraph  (c)(68)  to  read  as 
follows: 

SS2.1S70    Mmtmcationofpton. 
(c)  •  •  • 


(68)  On  May  6. 1983.  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  materials  constituting 
a  proposed  revision  to  Ohio's  ozone  SIP 
for  Harrison  Radiator.  Harrison 
Radiator  has  two  metal  coating 
facilities;  one  is  the  North  facility 
located  in  downtown  Dayton  and  the 
other  is  the  South  facility  located  in  the 
City  of  Moraine. 

(i)  Incorporation  by  reference. 

(A)  The  Ohio  Environmental 
Protection  Director's  final  Findings  and 
Orders,  May  6, 1983. 

(B)  Letters  of  September  10. 1984,  and 
September  4. 1984.  to  USEPA  from 
OEPA. 

(C)  The  Ohio  Environmental 
Protection  Director's  final  Findings  and 
Orders,  September  4. 1984. 
***** 

(FR  Doc.  92-1651  Filed  1-24-92:  B:45  am] 
MUJNQ  code  MW-«0-M 


40  CFR  PART  81 
[WI9-1-5269;  FRL-409S-4] 

Designation  of  Area*  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations:  Wl 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Final  rule. 

summary:  On  September  8. 1988.  (53  FR 
34791).  USEPA  proposed  to  disapprove  a 
request  from  the  State  of  Wisconsin  to 
redesignate  a  subcity  portion  of  Green 
Bay,  Wisconsin  (Brown  Coimty)  from 
primary  nonattainment  to  attainment  for 
sulfur  dioxide  (SO:).  USEPA's  proposed 
action  was  based  on  the  State's  failure 
to  provide  sufficient  evidence  that: 
Certain  necessary  stack  modifications  at 
Wisconsin  Public  Service  Company 
(WPS)-Pulliam,  Nicolet  Paper,  and 
Green  Bay  Pacliaging  had  been 
completed;  and  all  sources  were  in 
compliance  with  the  emission  limits  in 
the  recently  submitted  State  rule. 
USEPA  also  stated  that,  even  if  these 
problems  had  not  existed,  final 
redesignation  could  not  occur  until 
USEPA  had  approved  the  State  SOt  plan 
for  Green  Bay.  USEPA  approved  the 
State  Implementation  Plan  for  this 
subcity  portion  of  Green  Bay  on 
November  5, 1991  (56  FR  56467). 

In  today's  Federal  Register  final  rule. 
USEPA  is  approving  the  State's  request 
to  redesignate  Green  Bay  (Brown 
County),  Wisconsin,  from  nonattainment 
to  attainment  for  SOi  because  the 
Wisconsin  Department  of  Natural 
Resources  (WDNR)  submitted  comments 
containing  sufficient  data  to  support  its 
request  to  redesignate  Brown  County 


from  nonattainment  to  attainment  for 

sa. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  on  February  26, 1992. 

ADQRESSES:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency,  . 
Region  V,  Air  Toxics  and  Radiation 
Branch  (5AT-26),  230  South  Dearborn 
Street,  Chicago.  Illinois  60604. 
Wisconsin  Department  of  Natural 
Resources.  Bureau  of  Air  ' 

Management,  101  South  Webster. 
Madison.  Wisconsin  53707. 
FOM  FUfrrHER  INFORMATION  CONTACT 
Pamela  Blakley.  (312)  886-6054. 

SUPPLEMENTARY  INFORMATION:  Under 
section  107(d)  of  the  Clean  Air  Act 
(CAA).  the  Administrator  of  USEPA  has 
promulgated  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  attainment 
status  for  all  areas  within  each  State. 
For  Wisconsin,  see  43  FR  8962  (March  3. 
1978).  and  43  FR  45993  (October  5. 1978). 
codified  at  40  CFR  81.350.  These  area 
designations  are  subject  to  revision 
whenever  sufi'icient  data  becomes 
available  to  warrant  a  redesignation.  A 
portion  of  the  City  of  Green  Bay. ' 
Wisconsin  in  Brown  County,  was 
designated  as  not  attaining  the  primary 
SO2  standards.  For  areas  designated 
nonattainment  for  SOz.  and  SOj  State 
Implementation  Plan  (SIP)  is  required 
which  satisfies  the  requirements  of 
section  110(a)  and  part  D  of  the  CAA. 
including  assuring  the  attainment  and 
maintenance  of  the  SO:  NAAQS. 

On  May  7. 1987.  pursuant  to  section 
107(d)(5)  of  the  CAA.«  the  WDNR 
requested  that  the  City  of  Green  Bay 
nonattainment  area  be  redesignated  to 
attainment  of  the  SO2  NAAQS. 

Redesignation  Requirements 

Under  the  pre-amended  Act,  USEPA's 
SO2  redesignation  requirements    - 


■  Brown  County  (City  of  Green  Bay):  Subcity 
primary  SOi  nonattainment  area  ii  dePined  as 
followt: 

North:  Green  Bay. 

West:  W.  Maion  St.  and  Ashland  Ave.,  along 
Ashland  north  to  Matter  St.,  west  to  Crocker  St.. 
north  on  Croclter  SI.  to  Bylsby,  then  to  Green  Bay. 

South:  W.  Mason  St.  and  Ashland  Ave.,  east 
along  Mason  to  Irwin  Ave. 

East:  W.  Mason  St.  and  Irwin  Ave.,  along  Irwin 
Ave.  north  to  Green  Bay. 

Remainder  of  Corporate  Limits  of  Green  Bay  it 
designated  "cannot  l>e  dassified". 

Remainder  of  Brown  County  is  designated 
attainment. 

*  The  Clean  Air  Act  was  amended  on  Noveml>er 
IS.  199a  Pub.  L  101-540.  codified  at  42  U.S.C.  7«n- 
m\t\.  References  to  lite  pre-amended  Act  are  cited 
as  CAA  and  references  to  the  amended  Act  w'll  be 
cited  as  CAAA. 
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implementing  the  CAA  were  found  in 
two  memoranda:  Sheldon  Meyers  to  Air 
and  Waste  Management  Division 
Directors,  "Section  107  Designation 
Pohcy  Summary".  April  21. 1983;  and 
G.T.  Helms  to  Air  Branch  Chiefs. 
"Section  107  Questions  and  Answers", 
December  23, 1983.  USEPA  based  its 
proposed  disapproval  of  the  Green  Bay 
SOj  redesignation  request  for  this 
subcity  portion  on  the  failure  of 
Wisconsin  to  meet  the  CAA  criteria  for 
redesignation  as  interpreted  in  those 
memoranda.  The  rationale  for  the 
disapproval  is  discussed  in  greater 
detail. in  USEPAs September 8. 1988 
proposal  (53  FR  34791). 

On  November  15. 1990,  the  Clean  Air 
Act  Amendments  (CAAA)  of  1990  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q 
(1991).  The  amended  Act  added  several 
new  requirements  for  redesignation  from 
nonattainment  to  attainment,  most 
notably,  the  requirement  for  a 
maintenance  plan  that  meets  the 
requirements  of  section  175A  of  the 
CAAA.  Section  107(d)(3)(E),  42  U.S.C 
7407(d)(3)(E).  The  effect  of  the  amended 
Act  is  discussed  more  fully  under 
"Requirements  under  the  CAAAi" 
below.  I 

Proposal  and  Conunents 

On  September  8, 1988,  USEPA 
proposed  to  disapprove  Wisconsin's 
request  to  redesignate  the  subcity 
portion  of  Green  Bay  from  primary 
nonattaiiunent/unclassiriable  to 
attainment  for  SOx.  USQ'A's  proposed 
action  was  based  on  the  State's  failure 
to  provide  sufficient  evidence  that:  (1) 
The  necessary  stack  modifications  at 
WPS-Pulliam,  Nicolet  Paper,  and  Green 
Bay  Packaging  had  been  completed,  and 
(2)  all  major  sources  were  in  compliance 
with  the  emission  limits  in  the  recently 
submitted  State  rule.  These  stack 
modifications  were  requested  as  part  of 
the  Green  Bay  SOi  SIP  revision,  and 
were  found  to  be  consistent  witlt 
USEPA's  Good  Engineering  Practice 
Stack  Height  Regulations.  In  addition, 
USEPA  also  noted  that  tinal 
redesignation  could  not  occur  until  the 
State  Green  Bay  SOj  plan  for  tliis 
subcity  portion  had  been  approved. 
During  the  public  comment  period 
USEPA  received  comments  from  the 
Green  Bay  Industrial  Coalition  (GBIC] 
and  from  WDNR.  Both  commenters 
opposed  the  disapproval  and  supported 
redesignation  of  Green  Bay. 
Summarized  below  is  USEPA's  I 
evaluation  of  the  public  comments 
received. 

The  GBIC  opposed  USEPA's  proposed 
disapproval  action  and  urged  WDNR 
and  USEPA  to  work  together  to  resolve 


the  deficiencies  cited  in  the  Notice  of 
Proposed  Rulemaking.  WDNR  did,  in 
fact,  submit  additional  information 
which  showed  that  the  stacks  in 
question  had  been  constructed  and 
stated  that  the  major  sources  in  Green 
Bay  were  in  compliance  with  the  new 
State  rule.  In  addition,  both  commentors 
(GBIC  and  WDNR)  also  expressed  the 
concern  that  USEPA  had  not  acted  in  a 
timely  fashion  on  the  State  rule  for 
Green  Bay. 

Concerning  the  additional  information 
submitted  by  WDNR,  USEPA 
acknowledges  that  new  stacks  have 
been  constructed  at  WPS-Pulliam, 
Nicolet  Paper,  and  Green  Bay 
Packaging.' 

Requirements  Under  the  CAAA 

Since  the  CAAA  were  enacted  prior 
to  today's  action,  USEPA  would 
generally  be  required  to  apply  the  new 
law  to  actions  currentiy  pending  before 
the  Agency.  However,  USEPA  does  not 
believe  that  Congress  intended  to 
impose  new  requirements  on  those 
redesignations  that  had  substantially 
completed  the  redesignation  process.* 
Furthermore,  the  Agency  is  not  required 
to  apply  a  new  law  where  strict 
application  of  the  new  provisions  would 
produce  an  irrational  or  unjust  result. 
See  56  FR  37285.  37286-87  (Aug.  6, 1991). 

Literal  application  of  the  new 
redesignation  requirements  would 
produce  eui  irrational  or  unjust  result  in 
the  present  circumstances.  In  addition,  it 
would  be  unreasonable  to  require  both 
the  State,  which  has  completed  all 
necessary  action  on  its  part,  and 
USEPA,  which  had  substantially 
completed  all  necessary  action,  to 
repeat  these  steps  under  the  new 
provisions  of  the  CAAA.  USEPA 
initially  proposed  to  disapprove  the 
submission  in  September  of  1988  but 
indicated  required  elements  that  would 
allow  the  Agency  to  approve  the 
submittal.  Wisconsin  submitted 
responsive  technical  support  during  the 
public  comment  period.  These 
submittals  cured  the  two  deficiencies 


'  The  State  rule  for  Green  Bay  Packaging  tpecifiea 
one  set  of  emisiion  limits  (ranging  from  2S7-3M 
pounds  of  SOi  per  million  British  Thermal  Units — 
lb»/MMBTU)  for  all  boilers  ducted  to  a  new  65 
meter  (m)  stack  and  a  second  emission  limit  (0.5 
Ibs/MMBTU)  for  all  boilers  ducted  to  their  existing 
(less  than  6Sm)  stacks.  Based  on  the  information 
submitted  by  WDNR.  Boiler  28  is  now  ducted  to  a 
65m  stack,  but  the  other  boilers  (Boilers  21-25)  are 
still  ducted  to  their  existinji  (less  than  6Sm)  stacks. 
Consequently.  Boilers  21-25  must  meet  a  0.5  lbs/ 
MMBTU  emission  limit  until  such  time  as  they  art 
connected  to  the  8Sm  stack. 

*  EPA  does  not  believe,  however,  that  CongreM 
clearly  intended  these  new  rcqiriranants  to  apply  to 
newly  sobmlttcd  redesitpiatHin  rtquests  and  IboM 
for  which  USEPA  waa  just  bcginniiig  tba 
redesignation  process. 


and  USEPA  determined  to  approve  the 
redesignation  request.  Moreover  only 
one  other  conunent  was  received  and 
that  commenter  supported 
redesignation. 

Because  the  action  was  substantially 
complete  prior  to  enactment,  and  the 
only  remaining  action  was  for  USEPA  to 
publish  its  final  approval  of  the 
redesignation,  it  would  be  unequitable 
to  require  Wisconsin  to  re-initi^te  the 
redesignation  process  by  making  a  new 
and  more  complex  submittal  and  to 
subject  the  Green  Bay  area  to  the  new 
requirements  for  nonattainment  areas 
during  the  period  it  takes  to  meet  these 
new  redesignation  requirements. 

Conclusion 

USEPA  is  approving  the  redesignation 
request  for  the  subcity  portion  of  Green 
Bay,  Wisconsin  (Brown  County)  from 
nonattainment  to  attainment  for  the 
pollutant  SOt.  because  the  WDNR  has 
demonstrated  that  the  area  has  attained 
the  SOx  NAAQS  in  accordance  with  the 
pre-amended  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  a  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  is  classified  as  a  Table 
Two  redesignation  action  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989,  (54  FR 
2214-2225).  On  January  6, 1989,  the 
Office  of  Management  and  Budget 
(OMB)  waived  Table  Two  and  Three 
SIP  revisions  (54  FR  2222)  fi^m  the 
requirements  of  section  3  of  Executive 
Onier  12291  for  a  period  of  2  years. 
USEPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  its  rules  on  USEPA's 
request. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
Circuit  by  March  27. 1992.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjecto  in  40  CFR  Part  U 

Air  pollution  control.  Environmental 
protection.  National  parks.  Wilderness 
areas.  Sulfur  dioxide. 
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Dated:  December  24, 1991. 
Valdu  V.  Adamkus, 
Regional  Administrator. 

Part  61  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

;    1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671  q. 

Wisconsin— SOi 


Designated  area 


2.  In  S  81.350,  in  the  "Wisconsid-i- 
SO»"  table,  under  AQCR  237,  the  entry 
for  Brown  County  is  revised  to  read  as 
follows: 

S  81450   Wiscontln. 


Does  not  meet 

primary 

standards 


Does  not  meet 
secondary 
standards 


CanrxM  tie 
daasilied 


Bener  than 

national 

standards 


ACX;R237: 

Brown  County  (dty  of  Green  Bay):  SulKtty  area  defined  as  foUoiw „ 

North:  Green  Bay 

West;  W.  Mason  St.  and  Astiland  Ave .  along  Ashland  nortti  to  Matter  St.  west  to 

Crocker  SL,  north  on  Crocker  St  to  Bylst>y  St,  then  to  Green  Bay 
South:  W.  Mason  St  and  Ashland  Ave.,  east  akxig  Mason  to  Irwin  Ave. 
East:  W.  Mason  St,  and  kwin  Ave.,  akxig  Inwin  Ave.  north  to  Green  Bay 

Remainder  o»  corporate  limits  of  Green  Bay 

Remainder  of  Brown  County _ _...„ ,: 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  412  and  413 

[BPO-681-CN} 

RIN  0938-AE59 

Medicare  Program;  Prospective 
Payment  System  for  Inpatient  Hospital 
Capitai*Related  Costs;  Correction 

agency:  Health  Care  Financing 
Administration  (HCPA),  HHS. 

ACTION:  Final  rule;  correction. 

summary:  In  the  August  30, 1991  issue  of 
the  Federal  Register  (FR  Doc.  91-20779) 
(56  FR  43358).  we  revised  the  Medicare 
payment  methodology  for  inpatient 
hospital  capital-related  co.sts  for 
hospitals  paid  under  the  prospective 
payment  system.  We  replaced  the 
reasonable  cost-based  payment 
methodology  with  a  prospective 
payment  methodology  for  capital-related 
costs.  This  notice  corrects  errors  made 
in  that  document. 

EFFECTIVE  DATE:  October  1. 1991.    " 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Wynn,  (410)  966-4529. 

List  of  Subjects 

42  CFR  Part  412 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 


42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

I.  We  are  making  the  following 
corrections  to  the  preamble  of  the 
August  30, 1991  final  rule  (56  FR  43358). 

1.  On  page  43364,  in  the  first  column, 
in  the  tenth  line  from  the  bottom  of  the 
page,  the  word  "transporation"  is 
changed  to  "transition". 

2.  On  page  43366,  in  the  first  column, 
in  the  fourth  line  of  the  second 
Response,  the  phrase  "of  excluded 
hospitals"  is  change  to  read  "or 
excluded  hospitals". 

3.  On  page  43368,  in  the  table 
"Comparison  of  Base  Capital  per    *■ 
Admission  from  the  NPRM  and  the  Final 
Rule",  the  column  heading  "Percent 
change  from  NPRM"  is  changed  to  read 
"Percent  change  from  Previous  Line". 

4.  On  page  43370,  in  the  chart  in  the 
third  column,  'Total  Cost  Regression 
Results  and  Associated  t-Statistics",  in 
the  next  to  last  line,  the  number  of 
hospitals  is  changed  from  "4922"  to 
"4,923". 

5.  On  page  43383,  in  the  third  column, 
in  the  sixteenth  line  of  the  second 
Response,  the  word  "reducing"  is 
changed  to  "reduction". 

6.  On  page  43384,  in  the  second 
column  under  "Step  5-Exceptions 
Reduction  Factor",  in  the  third 
paragraph,  in  the  second  line,  the  word 
"until"  is  changed  to  "will". 

7.  On  page  43384,  in  the  third  column, 
under  "Step  6-Budget  Neutrality 
Adjustment  Factor",  in  the  last 
paragraph,  in  the  tenth  line,  the  number 
"8.4"  is  changed  to  "8.7". 


8.  On  page  43391,  in  the  first  column, 
in  the  paragraph  following  the  Case-mix 
increase  table,  in  the  twelfth  line,  the 
year  "1988"  is  changed  to  read  "1990". 

9.  On  page  43394,  in  the  second 
column,  in  the  last  bullet,  the  phrase 
"and  the  asset  is  put  into  use"  is 
inserted  following  the  word 
"completed". 

10.  On  page  43395,  in  the  third  column, 
in  the  first  line,  the  phrase  "or 
reasonable  cost"  is  changed  to  read  "of 
reasonable  costs". 

11.  On  page  43397,  in  the  second 
column,  under  "b.  Interest  expense.",  in 
the  first  paragraph,  beginning  in  the 
third  line,  following  the  word  "cost",  the 
phrase  "allowable  capital-related  cost" 
is  deleted. 

12.  On  page  43404,  in  the  first  column, 
in  the  tenth  line  of  the  first  full 
Response,  the  word  "maintaining"  is 
changed  to  "causing". 

13.  On  page  43406,  in  the  third  column, 
under  "Step  6^Payment  Under  the' 
Hold-Harmless  Payment  Methodology", 
in  the  fourth  bullet,  in  the  first  line,  a 
period  is  inserted  after  the  word  "rate". 
In  the  same  line,  the  word  "after"  is 
changed  to  "After". 

14.  On  page  43409,  in  the  first  column, 
in  the  first  full  paragraph,  in  the 
ninteenth  line,  a  decimal  point  is 
inserted  before  the  number  "0692". 

15.  On  page  43409,  in  the  third  column, 
in  the  second  line,  the  word  "or"  is 
deleted. 

16.  On  page  43409.  in  the  third  column, 
in  the  eighth  line  from  the  bottom  of  the  . 
page,  the  citation  "9  412.106(C)(2)"  is 
changed  to  read  "9  412.106(c)(2)". 

17.  On  page  43412,  beginning  in  the 
last  line  of  the  first  column,  the  phrase 
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"these  inpatient  services"  is  changed  to 
read  "these  hospitals  are  to  be  paid  the 
reasonable  costs  of  their  inpatient 
services". 

18.  On  page  43412,  in  the  second 
column,  in  the  second  full  paragraph,  in 
the  fourth  line,  the  citation 
"1886(9}(I)(A)"  is  changed  to  read 
"1886(g)(1)(A)". 

19.  On  page  43417,  in  the  first  column, 
beginning  in  the  third  line  of  the  second 
Comment,  the  phrase  "are  concerned"  is 
changed  to  read  "expressing  concern". 

20.  On  page  43419,  in  the  first  column, 
under  the  Hold-Harmless  Payment 
Methodology,  in  2.,  in  the  ei^th  line,  the 
parentheses  is  closed  after  the  word 
"percent"  and  the  phrase  "X  (Budget 
Neutrality  Adjustment  Factor,  if 
applicable)"  is  deleted. 

21.  On  page  43419,  in  the  second 
column,  under  "a.  Hospital-specific  rate 
calculation:",  in  the  fourthline,  the 
parentheses  enclosing  "1550.7"  are 
deleted. 

22.  On  page  43420.  in  the  first  column, 
under  "ii.  Payment  including  hold- 
harmless  payments:",  in  the  fourth  line 
of  the  paragraph  entitled  "Old  capital 
payment  portion  of  hold-harmless 
payment  methodology",  the  "multiply 
by"  sign  is  removed  after  the  number 
".85". 

23.  On  page  43420,  in  the  second 
column,  under  "2.  Exception  Payment 
Process",  beginning  in  the  second  line  of 
the  second  bullet,  the  phrase  "(or  rural 
hospitals  with  500  or  more  beds)"  is 
deleted. 

24.  On  page  43420,  in  the  second 
column,  under  "2.  Exception  Payment 
Process",  in  the  second  paragraph,  in 
lines  Hve,  eleven,  and  thirteen  the  word 
"would"  is  changed  in  all  three  places  to 
"will". 

25.  On  page  43420,  in  the  third  column, 
in  the  first  full  paragraph,  in  the  second 
line,  the  word  "would"  is  changed  to 
••will". 

28.  On  page  43422,  in  the  third  column, 
in  the  third  line  from  the  bottom  of  the 
page,  the  word  "used"  is  inserted  after 
the  word  "been". 

27.  On  page  43429,  in  the  first  column, 
in  the  ninth  line  of  the  first  paragraph 
under  section  i.  Introduction,  the  word 
"grouping"  is  changed  to  "groupings". 

28.  On  page  43429,  in  the  second 
column,  in  the  last  sentence  of  the  first 
partial  paragraph,  the  word  "Over"  is 
changed  to  "About". 

29.  On  page  43430,  in  the  third  column, 
in  section  iv..  line  14,  the  phrase  "For 
hospitals  located  in  other  urban  areas" 
is  inserted  at  the  beginning  of  the 
sentence.  In  the  same  line,  the  word 
"The"  is  changed  to  "the". 

30.  On  page  43431,  in  the  second 
column,  in  section  e.,  line  13.  the  word 


"considered"  is  changed  to 
"consideration". 

31.  On  page  43434.  TABLE  4,  in  the 
third  column.  "PERCENT  DIFFERENCE 
FROM  NATIONAL  AVERAGE",  in  the 
sixth  line  from  the  bottom  of  the  page, 
the  value  for  the  East  South  Central 
region,  "2.7"  is  changed  to  "12.7". 

32.  On  page  43444,  TABLE  6,  in  the 
seventh  column,  "ADJUSTED  FEDERAL 
RATE",  in  the  fourth  line  from  the 
bottom  of  the  page,  the  value  for  the 
West  South  Central  region  is  changed 
from  "10.4"  to" -10.4". 

33.  On  page  43445,  TABLE  6,  in  the 
fifth  column,  "STANDARDIZED  COST 
PER  CASE",  in  the  sixth  line  from  the 
bottom  of  the  page,  the  number  "643"  is 
changed  to  "642". 

II.  We  are  making  the  following 
correcting  amendments  to  Part  412  and 
413: 

PART412-(AMENDED1 

33a.  The  Authority  for  Part  412 
continues  to  read  as  follows: 

Authority:  Sections  1102. 1815(e),  1871,  and 
1886  of  the  Social  Security  Act  (42  U.S.C. 
1302. 1395g(e),  1395hh,  and  1395  ww). 

§412J0    [Ammded] 

34.  In  §  412.80(a)(l)(ii)(B),  the  phrase 
"a  flxed  multiple  of  the"  is  added  after 
"October  1, 1991,". 

S  412.113    (Amendedl 

35.  In  §  412.113(a)(3),  the  word 
"hospital"  is  changed  to  the  phrase  "a 
hospital  with  a  hospital-specific  rate 
above  the  Federal  capital  rate". 

S41Z116    (Amendedl 

36.  In  S  412.116(b)(3)(ii)(B),  the  phrase 
"and  under  S  412.308  for  cost  reporting 
periods  beginning  on  oc  after  October  1, 
2001"  is  added  after  "applicable,".  In  the 
same  paragraph,  the  term  "case  mix"  is 
changed  to  "case-mix  index". 

§412.116    (Amendedl 

37.  In  §  412.116(b)(3)(ii)(C),  after  the 
term  "operating  costs,"  first  appears  the 
phrase  "and,  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1991,  for 
inpatient  capital-related  costs,"  is 
added.  In  the  same  paragraph,  after  the 
term  "operating  costs"  appears  the 
second  time  the  phrase  "and  capital- 
related  costs"  is  added. 

§412.302    [Amended] 

38.  In  §  412.302(a),  the  phrase  "when 
they  are  capital  costs"  is  removed.  In 
the  same  paragraph,  the  word  "costs"  is 
inserted  after  the  word  "capital". 


§412.302    [Amended] 

39.  In  S  412.302(c)(l)(i)(D),  the  word 
"the"  is  inserted  before  the  word 
"lesser". 

§412.302   [Amended] 

40.  In  9  412.302(c)(l)(v),  second 
sentence,  the  word  "provide"  is  changed 
to  "include",  and  the  word  "made"  is 
changed  to  "prepared". 

§412.302    [Amended] 

41.  In  §  412.302(d)(2),  first  sentence, 
the  word  "was"  is  changed  to  "were". 

§412.302    [Amended] 

42.  In  i  412.302(d)(3).  first  sentence, 
the  word  "method"  is  changed  to 
••methods". 

§412.30*   [Amended! 

43.  In  §  412.308(c)(4)(ii).  the  word 
"factor"  is  changed  to  "factors*^. 

§412.320   [Amended] 

44.  In  §  412.320(a),  paragraph 
designations  are  added  as  follows.  The 
phrase  "either  of  the  following 
conditions  is  met"  and  the  paragraph 
designation  "(1)"  are  inserted  after  the 
first  word  "if.  and  the  word  "the"  is 
changed  to  "The".  A  period  and  the 
paragraph  designation  "(2)"  are  inserted 
after  "9  412.106(b)".  and  the  phrase  "or 
if  the  hospital"  is  changed  to  read  "The 
hospital". 

§412.320   [Amended] 

45.  In  §  412.320(b)(1),  the  reference  to 
•'paragraph  (a)"  is  changed  to 
"paragraph  (a)(1)". 

§412.324    [Amended] 

46.  In  9  412.324(b)(2),  the  term  "hold 
harmless  payment  methodology"  is 
changed  to  "hold-harmless  payment 
methodology".  In  that  same  paragraph, 
the  citation  "9  412.328(a)(3)"  is  changed 
to  "9  412.328(a)(2)". 

§412.324    [Amended] 

47.  In  9  412.324(b)(3),  the  phrase  "old 
capital  described  in  9  412.344(a)(a)"  is 
changed  to  "old  capital  costs  described 
in  9  412.344(a)(1)". 

§412.328    [Amended] 

48.  In  9  412.328(c)(1).  in  Step  2,  the 
phrase  "is  divided  by  the  transfer 
adjustment  factor"  is  changed  to  "is 
divided  by  the  adjusted  discharges  used 
to  calculate  the  transfer  adjustment 
factor", 

941^328    [Amended] 

49.  In  9  412.328(f)(l)(iii),  the  word 
••first"  is  added  between  the  words 
••the"  and  "cost".  In  the  same  paragraph, 
the  phrase  '•beginning  on  or  after 
October  1. 1991  or  the  cost  reporting 
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period"  is  added  after  the  words 
"reporting  period".  Also,  in  the  same 
paragraph,  the  phrase  ",  whichever  is 
later"  is  added  after  the  words  "base 
period". 

§412.328   [Amended] 

50.  In  §  412.328(f)(3)(iii),  the  term  "and 
budget  neutrality  adjustment"  is 
changed  to  "and  a  budget  neutrality 
adjustment". 

§412.336    [Amended] 

51.  In  §  412.336(c)(1),  the  date 
"October  1, 1990"  is  changed  to 
"October  1, 1991". 

§412.344   [Amended] 

52.  In  S  412.344(d)(1),  the  phrase  "and 
make  appropriate  adjustments 
retroactively"  is  added  after  the  last 
word  "hospital". 

§412.344   [Amended] 

53.  In  §  412.344(d)(2),  the  phrase  "and 
is  effective  retroactively  to  the 
beginning  of  that  cost  reporting  period" 
is  added  after  the  term  "cost  reporting 
period". 

§412.348    [Amended] 

54.  In  §  412.348(b)(l)(ii),  the  word  "a" 
before  the  word  "urban"  is  changed  to 

an  . 


PART  413-[AMENDEO] 

§413.130   [Amended] 

55.  In  S  413.130(a)(3).  the  word  "fee"  is 
changed  to  "fees". 

§413.130    [Amended] 

56.  In  §  413.130(a)(10).  the  phrase  "for 
patient  use"  is  changed  to  "used  for 
patient  care". 

§413.130    [Amended] 

57.  In  §  413.130(f),  the  phrase  "A 
provider  must  apply  debt  premiums  or 
debt  discounts"  is  changed  to  "Debt 
premiums  or  debt  discount  are  applied". 

§413.134    [Amended] 

58.  In  S  413.134(f)(2)(iii)(D),  the 
citation  "412.340(a)(1)   is  changed  to 

"S  412.344(a)(1)".  In  the  same  paragraph, 
the  word  "costs"  is  inserted  after  the 
word  "capital". 
Table  2a.  [Corrected] 

59.  In  Table  2a,  the  Geographic  ' 

.  adjustment  factor  value  for  Champaign- 
Uri}ana-Rantoul,  IL  is  changed  from 
.9131  to  .9128. 
Table  2c.  [Corrected] 

60.  The  heading  for  the  table  that 
contains  the  Geographic  Adjustment 
Factors  for  Hospitals  that  are 
Reclassified  is  changed  from  Table  2  to 
Table  2c,  wherever  it  appears. 


Table  2c.  [Corrected] 

61.  In  Table  2c.  the  following  changes 
are  made  in  the  Geographic  adjustment 
factor  values  for  hospitals  that  are 
reclassified: 


Area  reclassified  to— 


Albany,  GA 

Fayetteville,  NC 

Little  Rock-North  Little  Rock,  AR 

Rockford.  H. 

Sioux  Falls.  SO _ _. 

Tyler.  TX 


Geographic 

adjustmertt 

(actor 


06413 
0.8499 
0.8766 
0.9377 
0.9191 
0.9507 


62.  Appendix  A 

On  page  43522,  in  the  first  column,  at 
the  end  of  Appendix  A,  Figures  1 
through  5  are  added.  These  figures, 
which  illustrate  portions  of  the  capital 
acquisition  model,  were  inadvertently 
omitted. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  January  16. 1992. 
Neil  |.  StUlman. 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
RIN  1004-AB21 

43  CFR  Pari  3160 

[WO-610-4111-02-24  1A;  Circuiar  No.  2634] 

Onshore  Oil  and  Gas  Operations; 
Federal  and  Indian  Oil  and  Gas  Leases; 
Onshore  Oil  and  Gas  Order  Na  2, 
Drilling  Operations;  Clarification 

agency:  Bureau  of  I^nd  Management. 
Interior. 

action:  Final  rule. 

summary:  This  final  rule  amends 
Onshore  Oil  and  Gas  Order  No.  2 — 
Drilling  Operations  to  clarify  certain 
well  control,  casing,  mud  program,  and 
drilling  abandonment  requirements,  and 
to  specify  the  circumstances  when  used 
casing  may  be  utilized. 
EPFECnvc  OATC  February  26. 1992. 
ADDRESSES:  Inquiries  or  suggestions 
should  be  sent  to  Director  (610),  Bureau 
of  Land  Management.  U.S.  Department 
of  the  Interior,  1849  C  Street.  NW.. 
Washington,  DC  20240. 
RM  RIRTNCR  MFORMATWM  CONTACT: 
Robert  Kent.  (202)  653-2174.  or  Howard 
A.  Lemm.  (801)  53»'4032. 
SUPMCMENTARV INPORMATWN;  Onshore 
Oil  and  Gas  Order  No.  2  (the  Order)  of 
the  Bureau  of  Land  Management  (BLM) 
on  Drilling  Operations  was  published  in 
the  Federal  Register  on  November  la 
1988  (53  ¥R  46798).  Experience  with  and 
further  consideration  of  the  Order 
showed  that  certain  provisions  needed 
to  be  amended  to  improve  their  clarify 
and  worltability,  and  to  elaborate  on 
conditions  for  applying  them. 
Accordingly,  on  January  18, 1961  (56  FR 
1965),  the  BLM  published  a  proposed 
rule  to  amend  the  Order  and  solicited 
public  comment. 

'    The  conunent  period  ended  on  March 
19, 1991.  In  all,  163  comments  were 
received.  160  from  business  entities  or 
individuals  identifying  themselves  with 
such  entities.  1  from  a  trade  association, 
and  2  from  individuals  not  stating  an 
afniiation  with  any  business  entity.  All 
of  the  comments  were  carefully 
considered  in  the  development  of  this 
final  rule. 

Several  comments  suggested  changes 
in  or  clarifications  of  portions  of  the 
Order  that  were  not  proposed  to  be 
amended  in  the  proposed  rule.  These 
suggestions  cannot  be  considered  at  this 
time,  or  included  in  this  final  rule, 
because  the  public  has  not  had  an 
opportunity  to  review  them.  They  may 
be  addressed  in  a  subsequent  proposed 
rule. 


One  comment  suggested  additional 
language  to  make  it  clear  that  the  fluid 
level  referred  to  in  paragraphs  ii.  and  iii. 
of  article  III.A.2.C.  is  that  of  the  level  in 
the  fluid  reservoir  of  the  accumulator 
system.  This  comment  has  been  adopted 
in  the  final  rule,  and  the  section  on  the 
minimum  standards  and  enforcement 
provisions  for  the  pressure  accumulator 
system  has  been  amended  to  provide 
that  the  capacity  of  the  fluid  reservoir  of 
the  system  is  required  to  be  double  the 
usable  fluid  volume  of  the  accumulator 
system  as  opposed  to  the  total  volume  of 
the  system.  This  change  will  clarify  the 
intent  of  the  Order  and  accommodate 
standiud  reservoir  sizes  now  in  use. 

The  majority  of  the  comments 
addressed  the  proposed  amendment  of 
article  IILB-La.  that  governed  the  use  of 
used  casing.  Most  of  these  comments 
opposed  the  limitation  of  used  casing  to 
wells  of  shallow  depths  and  low 
pressures.  At  the  same  time,  the 
comments  tacitly  accepted  the  need  for 
reasonable  assurance  of  wellbore 
integrity  and  protection  of  the 
subsurface  environment,  stating  that 
used  casing  meeting  or  exceeding 
American  Petroleum  Institute  standards 
is  sufficient  The  BLM  is  persuaded  that, 
in  probably  the  majority  of  cases,  such 
used  casing  is  sufficient  to  protect  the 
subsurface  environment.  In  the  final 
rule,  the  provision  has  been  amended  to 
allow  the  use  of  used  casing,  subject  to 
the  approval  of  the  authorized  officer, 
without  limitation  to  particular  ranges  of 
depths  or  pressures. 

The  casing  requirements  are, 
therefore,  amended  to  provide  that  used 
casing  may  be  employed  only  when  it  is 
verifiable  to  be  at  least  87^  percent  of 
the  nominal  wall  thickness  of  new 
casing.  This  will  allow  the  authorized 
officer  to  eliminate  the  safefy  risk  of 
•  used  casing  being  used  under 
circumstances  posing  a  substantial  risk 
of  casing  failure  and  resulting 
environmental  degradation  and  loss  of 
resources. 

Article  III.B.l.f.  is  also  amended  to 
state  that  centralizers  shall  be  placed  on 
the  bottom  3  joints  of  surface  casing 
rather  than  on  every  fourth  joint,  with  a 
minimum  of  1  centralizer  per  joint, 
starting  with  the  shoe  joint,  in  order  to 
allow  remedial  cementing  of  the  upper 
part  of  the  casing  string.  A  comment 
suggested  requiring  additional 
centralizers  for  the  surface  casing. 
Requirements  in  this  section  merely 
represent  minimum  standards,  and  the 
BLM  encourages  operators  to  exceed 
those  standards.  In  addition,  the 
authorized  officer  may  require  extra 
centralization  for  any  caaing  string 
when  necessary  to  promote  cement 
isolation  across  usable  quality  aquifers 


or  other  mineral  resources.  The  rule  is 
thus  only  intended  to  provide  a 
minimum  standard,  which  can  be 
applied  in  most  ordinary  circumstances, 
but  which  may  be  made  more  stringent 
in  appropriate  cases  by  the  authorized 
officer.  The  comment  is  not  adopted  in 
the  final  rule. 

The  Order  is  also  amended  to  include 
a  reference  to  Onshore  Oil  and  Gas 
Order  No.  6 — Hydrogen  Sulfide 
Operations,  for  requirements  as  to  the 
availabilify  and  use  of  hydrogen  sulHde 
safety  and  monitoring  equipment. 

The  definition  for  "Tagging  the  Plug" 
when  abandoning  drilling  operations  is 
amended  to  replace  the  requirement  that 
the  plug  be  tagged  by  placing  the  weight 
of  the  string  of  tubing  or  drill  pipe,  with 
a  requirement  of  placing  a  weight  on  the 
plug  sufficient  to  show  that  the  plug  is  in 
place  and  properly  set.  This  ntay  be  the 
entire  unbuoyed  weight  of  the  drill 
string  in  many  cases,  but  in  some  cases, 
due  to  plug  setting  depth  and 
compressive  strength,  excessive  weight 
may  cause  string  fill-up  and/or  plug 
damage. 

The  principal  author  of  this  final  rule 
is  Howard  Lemm  of  the  Montana  State 
Office,  assisted  by  the  staff  of  the 
Di\'ision  of  Legislation  and  Regulatory 
Management,  all  of  the  BLM. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  qualify  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C  4332(2)(C))  is 
required.  The  Bureau  of  Land 
Management  has  determined  that  this 
proposed  rule  is  categorically  excluded 
from  further  environmental  review 
pursuant  to  516  Departmental  Manual 
(DM),  chapter  2,  appendix  1.  Item  1.10. 
and  that  the  proposal  would  not 
significantly  affect  the  ten  criteria  for 
exceptions  hsted  in  516  DM  2,  appendix 
2.  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1506.4)  and  environmental  policies 
and  procedures  of  the  Department  of  the 
Interior,  "categorical  exclusions"  means 
a  category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  Federal  agency 
and  for  which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

The  Department  of  the  Interior  has 
determined  under  Executive  Order  12291 
that  this  document  is  not  a  major  rule.  A 
major  rule  is  any  regulation  that  is  likely 
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to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  changes  in  the  Order 
deHne  and  clarify  the  responsibilities  of 
the  lessees  and  operators  with  respect 
to  drilling  operations  on  Federally 
supervised  leases.  Affected  parties 
should  derive  a  benefit  from  the 
changes,  which  may  reduce  the  overall 
economic  burden.  The  actual  impact  of 
the  changes  would  be  difficult  to 
quantify.  However,  they  would  not  meet 
any  of  the  criteria  established  by  the 
Executive  Order.  Further,  the 
Department  has  determined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  principal 
small  entities  a^ected  by  this  rule  will 
be  the  oil  and  gas  lessees  and  operators 
known  as  "independents,"  as  well  as 
drilling  equipment  and  pipe  suppliers. 
However,  the  changes  will  have  no 
significant  economic  effect  on  a 
substantial  number  of  small  entities,  so 
long  as  there  is  compliance  with  the 
applicable  requirements.  The 
requirements  are  applied  uniformly 
without  regard  to  the  size  of  entity 
affected.  While  this  may  be  viewed  as 
imposing  a  more  severe  burden  on  small 
operators  and  manufacturers,  to  do 
otherwise  would  be  discriminatory  on 
its  face  and  could  result  in  the  large 
companies  creating  small  subsidiaries  to 
avoid  compliance  when  operating  on 
Federal  and  Indian  leases. 

The  Department  certifies  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  No  real  or 
personal  property  would  be  taken  as  a 
result  of  the  rule.  Therefore,  as  required 
by  Executive  Order  12830,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property. 

The  information  collection 
requirements  contained  in  43  CFR  part 
3160  have  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  numbers  1004-0134  and  1004- 
0136. 


List  of  Subjects  in  43  CFR  Part  3160 

Government  contracts.  Mineral 
royalties.  Oil  and  gas  exploration.  Oil 
and  gas  production.  Public  lands — 
mineral  resources,  Indian  lands — 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Under  the  authorities  cited  below,  and 
for  the  reason  stated  in  the  preamble, 
part  3160,  Group  3100,  subchapter  C, 
chapter  II  of  title  43  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

Dated:  November  19. 1991. 
Richard  Roldan. 

Deputy  Assistant  Secretary  of  the  Interior. 

PART  3160-(  AMENDED] 

.  1.  The  authority  citation  for  part  3160 
is  revised  to  read: 

Authority:  30  U.S.C.  183  et  seq..  30  U.S.C. 
351-359.  30  U.S.C.  301-306.  25  U.S.C.  396,  25 
U.S.C.  396a-396q.  25  U.S.C.  397,  25  U.S.C.  39a 
25  U.S.C.  398a-398c,  25  U.S.C.  399.  43  U.S.C. 
1457.  See  also  Attorney  General's  Opinion  of 
April  2. 1941  (40  Op.  Atty.  Gen.  41).  40  U.S.C. 
471  et  seq..  42  U.S.C.  4321  et  seq..  42  U.S.C 
6508.  Public  Law  97-78. 30  U.S.C.  1701  et  seq., 
25  U.S.C.  2102  et  seq. 

2.  Notes  1  and  2  at  the  beginning  of 
part  3160  are  removed. 

S  3160.0-9    [Added] 

3.  Section  3160.0-9  is  added  to  read  as 
follows: 

§  3160.0-9    Information  collectioa 

(a)  The  information  collection 
requirements  contained  in  S§  3162.3. 
3162.3-1.  3162.3-2.  3162.3-3.  3162.3-4. 
3162.4-1.  3162.4-2.  3162.5-1.  3162.&-2. 
3162.5-3,  3162.6,  3162.7-1,  3162.7-2. 
3162.7-3.  3162.7-5,  3164.3,  3165.1,  and 
3165.3  have  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3507  and  assigned  clearance 
Number  1004-0134.  The  information  may 
be  collected  from  some  operators  either 
to  provide  data  so  that  proposed 
operations  may  be  approved  or  to 
enable  the  monitoring  of  compliance 
with  granted  approvals.  The  information 
will  be  used  to  grant  approval  to  begin 
or  alter  operations  or  to  allow 
operations  to  continue.  The  obligation  to 
respond  is  required  to  obtain  benefits 
under  the  lease. 

(b)  Public  reporting  burden  for  this 
information  is  estimated  to  average 
0.4962  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 


suggestions  for  reducing  the  burden,  to 
the  Information  Collection  Clearance 
Officer  (783).  Bureau  of  Land 
Management.  Washington,  DC  20240. 
and  the  Office  of  Management  and 
Budget  Paperwork  Reduction  Project, 
1004-0134.  Washington.  DC  20503. 
(c)(l]  The  information  collection 
requirements  contained  in  part  3160 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507  and  assigned  the  following 
Clearance  Numbers: 

Operating  Forms 


Fonn 
No. 


3160-3 


3160.^ 


3160-5 


Name  and  filing  date 


Application  lor  Permit  to  DrUI, 
Deepen,  or  Plug  Back— 
r<led  30  days  prior  to- 
planned  action 

With  Completion  o(  Recomple- 
tion  Report  and  Log— Due 
30  days  after  well  comple- 
tion..._ 

Sundry  Notice  and  Reports  on 
WeNs— Subsequent  report 
due  30  days  after  oper- 
atiofts  completed 

£ 


0MB  No. 


1004-0136 


1004-0137 


1004-0135 


The  information  will  be  used  to  manage 
Federal  and  Indian  oil  and  gas  leases.  It 
will  be  used  to  allow  evaluation  of  the 
technical,  safety,  and  environmental 
factors  involved  with  drilling  and 
producing  oil  and  gas  on  Federal  and 
Indian  oil  and  gas  leases.  Response  is 
mandatory  only  if  the  operator  elects  to 
initiate  drilling,  completion,  or 
subsequent  operations  on  an  oil  and  gas  . 
well,  in  accordance  with  30  U.S.C.  181  et 
seq. 

(2)  Public  reporting  burden  for  this 
information  is  estimated  to  average  25 
minutes  per  response  for  clearance 
number  1004-0135. 30  minutes  per 
response  for  clearance  number  1004- 
0136.  and  1  hour  per  response  for 
clearance  nuunber  1004-0137,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  Collection  Clearance 
Officer  (783),  Bureau  of  Land 
Management,  Washington.  DC  20240, 
and  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
1004-0135. 1004-0136,  or  1004-0137,  as 
appropriate,  Washington.  DC  20503. 

(d)  There  are  many  leases  and 
agreements  currently  in  effect  and 
which  will  remain  in  effect  involving 
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both  Federal  and  Indian  oil  and  gas 
leases  which  specifically  refer  io  the 
United  States  Geological  Survey.  USGS, 
Minerals  Management  Service.  MMS,  or 
Conservation  Division.  These  leases  and 
agreements  also  often  specifically  refer 
to  various  officers  such  as  Supervisor, 
Conservation  Manager,  Deputy 


Conservation  Manager,  Minerals 
Manager,  and  Deputy  Minerals 
Manager.  In  addition,  many  leases  and 
agreements  specifically  refer  to  30  CFR 
part  221  or  specific  sections' thereof, 
which  has  been  redesignated  as  43  CFR 
part  3160.  Those  references  shall  now  be 
read  in  the  context  of  Secretarial  Order 


3087  and  now  mean  either  the  Bureau  of 
L.and  Management  or  Minerals 
Management  Service,  as  appropriate. 

§3164.1    (AiMftdtdl 

4.  Section  3164.1(b)  is  amended  by 
revising  the  second  entry  of  the  table  to 
read  as  follows: 


Order  No. 


SutJject 


Effective  Date 


Federal  Register  reference 


Supar- 


2 Drilling  operations  Amended Deceml)er  19,  1988. 


53  FR  4679B.. 


None 


Note. — Numbers  will  be  assigned  by  the 
Washington  Office,  Bureau  of  Land 
Management,  to  additional  Orders  as  they 
are  prepared  for  publication  and  added  to 
this  table. 

Note. — These  amendments  to  the  appendix 
published  at  53  FR  46804.  Nov.  18, 1988,  for 
information  only  and  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix— Text  of  OH  and  Gas  Order  No.  2 
[Amended] 

5.  Article  II.V.  is^vised  to  read  as  follows: 

*         *         »         *         » 

V.  Tagging  the  Plug  means  running  in  the 
hole  with  a  string  of  tubing  or  drill  pipe  and 
placing  sufficient  weight  on  the  plug  to  insure 
its  integrity.  Other  methods  of  tagging  the 
plug  may  be  approved  by  the  authorized 
officer. 

6.  Article  III.A.2.b.ii.  is  amended  by  adding 
the  following  sentence  at  the  end  of  the  first 
paragraph  thereof: 

ii.  *  *  *  The  configuration  of  the  chokes 
may  vary. 

7.  Article  III.A.2.C.  is  amended  by  revising 
the  third  sentence  of  paragraph  ii.  and  the 
second  sentence  of  paragraph  iii.  thereof  to 
read  as  follows,  respectively: 

ii.  *  *  *  The  fluid  reservoir  capacity  shall 
be  double  the  usable  fluid  volume  of  the 
accumulator  system  capacity  and  the  fluid 
level  of  the  reservoir  shall  be  maintained  at 
the  manufacturer's  recommendations.  *  •  ♦ 
***** 

iii.  *  *  •  The  fluid  reservoir  capacity  shall 
be  double  the  usable  fluid  volume  of  the 
accumulator  system  capacity  and  the  fluid 
level  of  the  reservoir  shall  be  maintained  at 
the  manufacturer's  recommendations.  *  *  * 

8.  Article  III.B.-l.a.  is  amended  by  adding  at 
the  end  of  the  first  paragraph  thereof  and 
before  the  paragraph  "Violation:  Major"  the 
following  sentence: 

a.  *  *  *  All  casing,  except  the  conductor 
casing,  shall  be  new  or  reconditioned  and 
tested  casing.  All  casing  shall  meet  or  exceed 
API  standards  for  new  casing,  The  use  of 
reconditioned  and  tested  used  casing  shall  be 
subject  to  approval  by  the  authorized  officer 
approval  will  be  contingent  upon  the  wall 
thickness  of  any  such  casing  being  verified  to 
be  at  least  87  V4  percent  of  the  nominal  wall 
thickness  of  new  casing. 

9.  Article  III.B.l.f.  is  amended  by  revising 
the  first  paragraph  thereof  to  read: 


f.  Surface  casing  shall  have  centralizers  on 
the  bottom  3  joints  of  the  casing  (a  minimum 
of  1  centralizer  per  joint,  starting  with  the 
shoe  joint).  *  *  * 

10.  Article  III.C.6.b.  is  revised  to  read  as 
follows: 

b.  Hydrogen  sulfide  safety  and  monitoring 
equipment  requirements  may  be  found  in 
Onshore  Oil  and  Gas  Order  No.  6— Hydrogen 
Sulfide  Operations. 

[FR  Doc.  92-1763  Filed  1-24-92;  8:45  am| 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  502 

[Docket  92-03] 

Rules  of  Practice  and  Procedure; 
Special  Docket  Applications 

agency:  Federal  Maritime  Commission. 
action:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Commission  is  amending 
its  rules  regarding  the  processing  of 
special  docket  applications  to  authorize 
the  Secretary  of  the  commission  to 
assign  such  applications  to  Special 
Docket  Officers  for  review  and  initial 
decision.  The  Secretary  will  retain 
discretion  to  assign  particular 
applications  to  the  Office  of 
Administrative  Law  Judges  as 
appropriate.  This  change  will  relieve 
much  of  the  current  workload  burden 
experienced  by  the  Office  of 
Administrative  Law  Judges  and  allow 
the  Commission  to  better  utilize  its 
limited  resources. 

dates:  Interim  rule  effective  upon 
publication  in  the  Federal  Register; 

comments  must  be  received  on  or  before 
February  26. 1992. 

ADDRESSES:  Comments  (original  and  15 
copies]  are  to  be  submitted  to:  Joseph  C. 
Polking,  Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC,  20573-0001. 


FOR  FURTHER  INFORMATION  CONTACT 

Joseph  C.  Polking.  Secretary,  Federal 
Maritime  Commission,  (202)  523-5725. 

SUPPLEMENTARY  INFORMATION:  Rule  92 
(46  CFR  502.92)  of  the  Commission's 
Rules  of  Practice  and  Procedure 
contains  regulations  outlining  the 
procedures  for  the  filing  and  processing 
of  special  docket  applications.  Such 
applications  may  be  filed  by  a  common 
carrier  or  shipper  for  permission  to 
refund  or  waive  collection  of  a  portion 
of  freight  charges  where  it  appears  that 
there  is  an  error  in  the  carrier's  tariff  of 
a  clerical  or  administrative  nature  or  an 
error  due  to  inadvertence  in  failing  to 
file  a  new  tariff.  Under  current 
Commission  practice  all  such 
applications  are  referred  by  the 
Secretary  of  the  Commission  to  the 
Commission's  Office  of  Administrative 
Law  Judges  ("OALJ")  for  review  and  for 
issuance  of  an  initial  decision. 

The  number  of  special  docket       ' 
applications  filed  with  the  Commission 
has  increased  dramatically  over  the  last 
year.  This  increase  has  occurred  at  a 
time  when  the  number  of  formal  docket 
proceedings  assigned  to  OALJ  also  has 
increased  significantly.  These  increases 
have  created  a  significant  workload 
burden  for  OALJ.  In  an  effort  to  reduce 
this  workload  burden  and  to  better 
utilize  staff  resoiuxes  the  Commission 
has  determined  to  transfer  the  principal 
responsibility  for  review  of  special 
dockets  to  the  Office  of  the  Secretary  of 
the  Commission.  Under  this  procedure 
the  Secretary  will  have  the  authority  to 
assign  special  docket  applications  to 
Special  Dockets  Officers,  who  will 
review  each  application  and  issue  an 
initial  determination,  as  the  ALJs  do 
currently.  The  process  for  filing  of 
exceptions  and/or  review  of  initial 
determinations  by  the  Commission  will 
continue.  The  Secretary  also  will  be 
given  the  discretion  to  continue  to  refer 
particular  applications  to  OALJ  for 
disposition  when  deemed  appropriate. 
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Such  ducretion  might  be  exercised,  for 
example,  when  the  application  involves 
unique  or  complex  legal  issues. 

Special  Docket  Officers  to  whom 
applications  are  assigned  will  be 
experienced  Commission  personnel, 
including  at  the  outset  the  Commission's 
Assistant  Secretary  and  the  Director  of 
the  Office  of  Informal  Inquiries. 
Complaints  and  Informal  Dockets.  Other 
personnel  also  will  be  utilized  for  this 
function.  Transfer  of  the  special  docket 
function  in  this  fashion  will  place  this 
activity, in  a  posture  similar  to  the 
processing  of  service  contract  correction 
applications  under  46  CFR  581.7,  the 
responsibility  for  which  has  recently 
been  delegated  to  the  Director.  Bureau 
of  Tari^s.  Certification  and  Licensing. 
This  reassignment  will  not  result  in  any 
change  in  the  quality  and  carefulness  of 
review  of  special  docket  applications. 

A  related  change  regarding  the 
number  of  copies  of  special  docket 
applications  required  to  be  filed  is 
included  in  this  document.  The  number 
is  reduced  from  an  original  and  three  to 
an  original  and  one. 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291.  dated 
February  17. 1981.  it  has  nonetheless 
reviewed  the  rule  in  terms  of  this  Order 
and  has  determined  that  this  rule  is  not 
a  "major  rule"  as  defined  in  Executive 
Order  12291  because  it  will  not  result  in: 

(1)  Annual  effect  on  the  economy  of 
$100  million  or  more; 

(2J  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  goverrunent 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Ad  5  U.S.C. 
605(b),  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
government  jurisdictions. 

The  proposed  rule  does  not  contain 
information  collection  requirements 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  44 
U.S.C.  3501,  et  seq..  as  implemented  by 
regulations  prescribed  within  5  CFR  part 
1320.  Accordingly.  OMB  approval  of  the 
proposed  rule  is  not  required. 


Inasmuch  as  the  implementation  of 
this  transfer  of  functions  involves  a 
change  in  agency  organization, 
procedure  and  practice  and  addresses  a 
current  workload  problem  it  is  being 
implemented  without  either  prior  notice 
and  opportunity  for  conunent  or  delayed 
effective  date,  pursuant  to  the 
exceptions  in  5  U.S.C  553  (b)  and  (d). 
Although  the  rule  is  being  effectuated 
immediately,  it  is  published  as  an 
interim  rule  with  opportunity  for 
comment  by  interested  persons. 

List  of  Subjects  Id  46  CFR  Part  502 

Administrative  practice  and 
procedure. 

PART  502-4  AMENDED] 

Part  502  of  title  46,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  part  502 
continues  to  read  as  follows: 

Authority:  S  if.S.C  504.  551,  552.  553,  55%  12 
U.S.C.  1141j(a):  18  U.S.C.  207;  26  U.S.C. 
501(c)(3);  28  U.S.C.  2112(a):  46  U.S.C.  app.  817, 
820.  821,  828.  841a,  1114(b),  1705, 1707-1711. 
1713-1716:  and  E.0. 11222  of  May  8, 1965  (30 
FR6469). 

2.  In  §  502.92  paragraph  (c)  is  revised 
to  read  as  follows: 

§502.92    Special  docket  applications  and 
fee. 

•        ••*♦" 

(c)  Applications  under  paragraphs  (a) 
and  (b)  of  this  section  shall  be  submitted 
in  an  original  and  one  (1)  copy  to  the 
Office  of  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001.  Each  application  shall  be 
acknowledged  with  a  reference  to  the 
assigned  docket  number  and  referred  for 
decision,  either  to  a  Special  Dockets 
Officer  or  to  the  Office  of 
Administrative  Law  Judges,  at  the 
discretion  of  the  Secretary.  The  deciding 
official  may,  in  his  or  her  discretion, 
require  the  submission  of  additional 
information.  Formal  proceedings  as 
described  in  other  rules  of  this  part  need 
not  be  conducted.  The  deciding  official 
shall  issue  an  initial  determination  to 
which  the  provisions  of  §  502.227  shall 
be  applicable.  If  the  application  is 
granted,  the  initial  determination  or.  as 
may  otherwise  be  applicable,  the  final 
decision  of  the  Commission  shaU 
describe  the  content  of  the  appropriate 
notice  if  required  to  be  published,  and 
shall  designate  the  tariff  in  which  it  is  to 
appear,  or  other  steps  that  are  required 
to  be  taken  which  give  notice  of  the  rate 
on  which  such  refund  or  waiver  is  to  be 
based.  [Rule  92]. 


By  ttie  Commission. 
Joseph  C  PoKing, 

Secretory. 

IFR  Doc.  92-1890  Filed  1-24-92: 8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPert22  _ 

ICC  Docket  No.  90-3S8:  FCC  91-400] 

Establishment  of  standards  for 
conducting  comparative  renewal 
proceedings  in  the  Domestic  Public 
Cellular  Radio  Telecommunications 
Service 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  rulemaking  proceeding 
establishes  standards  for  conducting 
comparative  renewal  proceedings  in  the 
Domestic  Public  Cellular  Radio 
Telecommunications  Service  (cellular 
radio  service).  Currently  there  are  no 
specific  rules  governing  the  conduct  of 
comparative  cellular  renewal 
proceedings.  The  new  rules  create:  (1) 
Criteria  for  comparing  a  cellular  radio 
renewal  applicant  and  any  challengers: 
(2)  basic  qualifications  standards  for 
challengers;  and  (3)  procedures  for 
preventing  possible  abuses  of  the 
comparative  renewal  process. 

EFFECTIVE  DATE:  February  26. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

R.  Earthen  Gorman.  Mobile  Services 

Division,  Common  Carrier  Bureau  (202) 

632-645a 

8UPKEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order  in  CC  Docket  No.  90-358, 
adopted  December  12, 1991,  and 
released  January  9, 1992. 

The  full  texts  of  Commission 
decisions  are  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
230).  1919  M  Street  NW.,  Washington, 
DC.  The  complete  text  of  this  notice  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-380a  2100  M  Street  NW..  suite 
140,  Washington,  DC  20037, 

PaperwoA  Reductioa 

Public  reporting  burden  for  the 
collections  of  information  is  estimated 
as  follows: 


U  Ml 
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Section  22.917(g) /... 

Section  22  940 

Section  22.94 1..„ 

Section  ^.943 

Section  22.944 

Section  22.945 

Totel 


No  of 
applicants 


Hrs.  per 


20 
10 
» 

to 

10 

10 


2 

t 
10 
1 
1 
1 


ToM 
burden 


40 

40 

200 

10 

10 

10 

310 


Total  Annual  Burden:  310. 

Frequency  of  Response:  On  occasion. 

These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Information  Resources 
Branch,  room  416,  Paperwork  Reduction 
Project  (3060-0457),  Washington,  DC. 
20554  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (3060-0457).  Washington,  DC 
20503. 

Summary  of  Report  and  Order 

1.  The  Report  and  Order  establishes 
standards  for  conducting  comparative 
renewal  proceedings  between  an 
applicant  seeking  renewal  of  its  license 
in  the  Domestic  Cellular  Radio 
Telecommunications  Service  (cellular 
radio  service)  and  challengers  filing 
competing  applications.  The  Report  and 
Order  provides  criteria  for  granting 
renewal  expectancies  in  the  cellular 
radio  service  for  the  past  performance  of 
licenses.  The  Commission  will  grant  a 
renewal  expectancy  to  a  licensee  which 

(1)  has  substantially  used  its  spectrum 
for  its  intended  purpose;  (2)  has 
substantially  complied  with  applicable 
Commission  rules,  policies  and  the 
Communications  Act  and  (3)  has  not 
otherwise  engaged  in  substantial 
relevant  misconduct.  A  renewal 
expectancy  would  be  more  significant 
than  any  other  preference  awarded  in 
comparative  renewal  proceedings. 

2.  The  Report  and  Order  also  adopts 
certain  criteria  for  comparing  applicants 
in  a  cellular  renewal  proceeding.  Thus, 
applicants  would  be  compared  with 
respect  to  (1)  the  areas  and  population 
to  be  served  and  the  applicant's  ability 
to  meet  the  demand  for  cellular  service; 

(2)  the  applicants'  expansion  proposals; 

(3)  the  nature  and  extent  of  the 
applicants'  service  proposals  and  (4) 
their  experience  in  the  cellular  industry 


or  other  business  of  comparable  type 
and  size. 

3.  Given  the  Commission's  continued 
concern  over  the  filing  of  speculative 
applications  for  the  cellular  service,  the 
Report  and  Order  imposes  strict  basic 
qualifications  requirements  on 
challenging  applicants  to  protect  the 
integrity  of  the  renewal  process  and  the 
public  from  having  to  accept  service 
from  unqualified  licensees.  Thus, 
applicants  filing  applications  which 
would  compete  with  renewal 
applications  are  required  to  submit 
information,  at  the  time  they  file  their 
initial  applications,  to  demonstrate  the 
availability  of  their  proposed 
transmitter-antenna  sites  and  to 
demonstrate  their  financial 
qualifications. 

4.  The  Report  and  Order  imposes 
additional  rules  to  prevent  abuse  of  the 
comparative  cellular  renewal  process  by 
speculative  applicants  and  petitioners 
who  seek  primarily  to  obtain  payments 
from  incumbent  licensees.  Thus,  the 
Report  and  Order  incorporates  into  the 
cellular  renewal  process  the  restrictions 
on  payments  made  to  petitioners, 
would-be  petitioners  and  competing 
applicants  which  the  Commission  has 
previously  adopted  for  comparative 
broadcast  proceedings.  An  applicant 
filing  a  competing  application  against  a 
cellular  renewal  application  could  only 
receive  payment  for  withdrawing  its 
application  if  it  withdrew  after  the 
Initial  Decision  stage  of  the  hearing  and 
any  payments  would  be  limited  to  the 
legitimate  and  prudent  expenses 
incurred  in  preparing,  filing  and 
prosecuting  its  application. 

5.  Further,  to  insure  continuity  of 
service  and  discourage  speculators  who 
would  seek  to  acquire  cellular  licenses 
in  cellular  renewal  proceedings  for  the 
purpose  of  selling  them  at  a  high  price 
soon  after  acquisition,  the  Report  and 
Order  provides  that  if  a  challenger 
obtains  a  cellular  authorization  in  a 
comparative  renewal  proceeding^-ihe 
new  licensee  cannot  sell  its  cellular 
system  until  it  has  operated  the  system 
for  three  years. 

6.  Lastly,  the  Report  and  Order  adopts 
procedures  which  should  streamline  any 
comparative  renewal  proceedings  which 


might  occur.  If  the  Commission 
determines,  prior  to  designating  any 
applications  for  a  comparative  renewal 
hearing,  that  a  renewal  applicant  has 
made  a  prima  facie  case  for  a  renewal 
expectancy,  the  hearing  designation 
order  will  award  the  licensee  a 
rebuttable  presumption  that  the  licensee 
is  due  a  renewal  expectancy. 

Ordering  Clause* 

Accordingly,  //  is  ordered,  pursuant  to 
sections  1,  4(i),  4(j)  and  303(r)  of  the 
Communications  Act  of  1934,  47  U.S.C. 
151. 154(i).  154(j)  and  303(r),  That  part  22 
is  amended  as  set  forth  below,  elective 
February  26, 1992. 

List  of  Subjects  in  47  CFR  Part  22 

Communications  common  carriers. 
Domestic  public  cellular  radio 
telecommunications  service. 

Federal  Communications  Commission. 
Doniu  R.  Searcy. 

Secretary. 

Rule  Clianges 

Part  22  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  22  [AMENDED] 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  Sections  4.  303.  48  Stat.  1066. 
1082,  as  amended  (47  U.S.C.  154.  303). 

2.  Section  22.28  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

S  22.28    DiwnlSMi  and  return  of 
applications. 

(a)  Except  as  provided  under  {§  22.29 
and  22.943  (Dismissal  of  applications  in 
renewal  proceedings),  any  application 
may  be  dismissed  without  prejudice  as  a 
matter  of  right  if  the  applicant  requests 
its  dismissal  prior  to  designation  for 
hearing.  An  applicant's  request  for  the 
return  of  his  application  after  it  has 
been  accepted  for  filing  will  be 
considered  to  be  a  request  for  dismissal 
without  prejudice.  Requests  for 
dismissal  shall  comply  with  the 
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provisions  of  Section  22.29  as 
appropriate. 

(b)  Subject  to  the  provisions  of 
S  22.943  (Dismissal  of  applications  in 
renewal  proceedings),  a  request  to 
dismiss  an  application  without  prejudice 
will  be  considered  after  designation  for 
hearing  only  if: 
*        *        •        •        * 

3.  Section  22.29  is  amended  by 
revising  the  introductory  portion  of 
paragraph  (a)  to  read  as  follows: 

§22.29    Ownership  changes  and 
agrsswsnts  to  amend  or  to  dismiss 
applications  or  pleadings. 

(a)  Applicability.  Subject  to  the 
provisions  of  S  22.943  (Dismissal  of 
applications  in  renewal  proceedings), 
%  22.944  (Dismissal  of  petitions  to  deny 
in  renewal  proceedings),  and  §  22.945 
(Threats  to  file  petitions  to  deny  or 
informal  objections  in  renewal 
proceedings),  this  section  applies  to 
applicants  and  all  other  parties 
interested  in  pending  applications  who 
wish  to  resolve  contested  matters 
among  themselves  with  a  formal  or  an 
informal  agreement  or  understanding. 
This  section  applies  only  when  the 
agreement  or  understanding  will  result 
in: 
***** 

4.  Section  22.31  is  amended  by  adding 
new  paragraph  (j)  to  read  as  follows: 

S  22.31    Mutually  exclusive  applications. 

(j)  Notwithstanding  other  provisions 
of  this  section,  an  application  shall  be 
entitled  to  comparative  consideration 
with  a  cellular  renewal  application  only 
if  it  is  filed  within  the  period  specified  in 
§  22.11(b)  for  the  fding  of  cellular 
renewal  applications  and  clearly 
indicates  the  call  sign  and  frequency 
block  of  such  renewal  applicant 

5.  Section  22.32  is  amended  by 
revising  paragraph  (e)(5)  and  adding 
new  paragraph  (e)(6)  to  read  as  follows: 

§  22.32    ronshleilloii  of  lypWcattone. 

(e)  *  *  * 

(5)  Except  as  provided  under 
paragraph  {e)(e)  of  this  section  and 
§  22.942  (Procedures  for  comparative 
renewal  proceedings),  in  the  Domestic 
Public  Cellular  Radio 
Telecommunications  Service  the 
application  is  entitled  to  comparative 
consideration  (pursuant  to  §  22.31)  with 
another  application  (or  applications):  in 
such  cases  the  hearing  shall  conform  to 
the  comparative  evaluation  procedure 
described  in  \  22.916. 

(6}  Inliw  Domestic  Public  CeHular 
Radio  Telecommunications  Service,  the 
application  is  entitled  to  comparative 


consideration  (pursuant  to  |  22.31)  with 
another  application  (or  applications]  in 
a  comparative  renewal  proceeding:  in 
such  cases,  the  hearing  shall  conform  to 
the  comparative  evaluation  procedure 
described  in  §  22.942. 

6.  Section  22.40  is  amended  by 
revising  paragraph  (b)  to  rea'd  as 
follows: 


§22.40    Conaideratione  involving 
or  assignment  applications. 


(b)  Cellular  systems. 

(1)  Except  in  cases  where  paragraph 
(b)(2)  of  this  section  applies,  the  sale  of 
a  cellular  construction  permit  will  only 
be  permitted  after  a  showing  that  the 
transferor  is  not  speculating  in  cellular 
licenses.  The  burden  of  proof  is  on  the 
transferor.  See  also  §  22.920. 

(2)  In  situations  where  the  Tirsl 
construction  authorization  or  first 
license  for  a  particular  cellular  system 
was  awarded  as  the  result  of  a 
comparative  renewal  proceeding,  an 
assignment  or  transfer  of  control 
application  will  not  be  entertained  for 
that  cellular  system  for  a  period  of  three 
years  from  the  date  that  service  was 
initiated  except  if: 

(i)  The  cellular  system  is  to  be 
transferred  as  part  of  a  bona  fide  sale  of 
an  on-going  business  to  which  the 
cellular  operation  is  incidental: 

(ii)  The  transfer  of  control  of  a  cellular 
system  is  required  because  of  the  death 
of  the  licensee:  or 

(iii)  The  transfer  of  control  of  a 
cellular  system  is  pro  forma  and  does 
not  involve  a  change  of  ownership. 

7.  Section  22.917  is  amended  by 
adding  new  paragraph  (g)  to  read  as 
follows: 


§22.917    Demonstration  of 
qusuncaMons. 


(g)  Comparative  Renewal 
Proceedings.  An  applicant  filing  a 
competing  application  against  Hte 
renewal  application  of  an  incumbent 
cellular  licensee  shall  demonstrate,  at 
the  time  it  files  its  application,  that  it 
has  either 

(1)  A  firm  flnancial  commitment  an 
irrevocable  letter  of  credit  or 
performance  bond  in  the  amount  of  its 
realistic  and  prudent  estimated  costs  of 
construction  and  any  other  expenses  to 
be  incurred  during  the  first  year  of 
operating  its  proposed  system  (the 
irrevocable  letter  of  credit  or 
performance  bond  must  be  from  the  type 
of  financial  institution  described  in 
paragraph  {g)(4}  of  this  section)  or 


(2)  Available  resources,  as  defmed  in 
paragraph  (g)(5)  of  this  section, 
necessary  to  construct  and  operate  its 
proposed  cellular  system  for  one  year. 

(3)  The  firm  Rnancial  commitment 
may  be  contingent  on  the  applicant 
obtaining  a  construction  permit.  The 
applicant  must  also  list  all  of  its  realistic 
and  prudent  estimated  costs  of 
construction  and  any  other  expenses  to 
be  incurred  during  the  first  year  of 
operating  its  proposed  system. 

(4]  The  firm  financial  commitment 
required  above  shall  be  obtained  from  a 
state  or  federally  chartered  bank  or 
savings  and  loan  association,  another 
recognized  financial  institution,  or  the 
fmancial  arm  of  a  capital  equipment 
supplier  shall  specify  the  terms  of  the 
loan  or  other  form  of  credit 
arrangement  including  the  amount  to  be 
borrowed,  the  interest  to  be  paid,  the 
amount  of  the  commitment  fee  and  the 
fact  that  it  has  been  paid,  the  terms  of 
repayment  and  any  collateral  required: 
and  shall  contain  a  statement: 

(i)  That  the  leader  has  examined  the 
financial  condition  of  the  applicant 
including  audited  financial  statements 
where  applicable,  and  has  determined 
that  the  applicant  is  creditworthy: 

(ii)  That  the  lender  has  examined  the 
financial  viability  of  the  proposal  for 
which  the  applicant  intends  to  use  the 
commitment 

(iii)  That  the  lender  is  committed  to 
providing  a  sum  certain  to  the  particular 
applicant 

(iv)  That  the  lender's  willingness  to 
enter  into  the  commitment  is  based 
solely  on  its  relationship  with  the 
applicant  and 

(v)  That  the  commitment  is  not  in  any 
way  guaranteed  by  an  entity  other  than 
the  applicant 

(5)  Applicants  intending  to  rely  on 
personal  or  internal  resources  must 
submit — 

(i)  Audited  financial  statements 
certified  within  one  year  of  the  date  of 
the  cellular  application,  indicating  the 
availability  of  sufficient  net  current 
assets  to  construct  and  operate  the 
proposed  cellular  system  for  one  year: 

(ii)  A  balance  sheet  current  within  60 
days  of  the  date  of  filing  its  application 
that  clearly  shows  the  continued 
availability  of  sufficient  net  current 
assets  to  construct  and  operate  the 
proposed  cellular  system  for  one  year; 
and 

(iii)  A  certification  by  the  applicant  or 
an  officer  of  the  applicant  organization 
attesting  to  the  validity  of  the  unaudited 
balance  sheet 

(6)  Applicants  intending  to  rely  upon 
financing  obtained  throogh  a  parent 
corporation  must  submit  the  information 
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required  by  paragraph  (gK5)  of  this 
section,  as  the  information  pertains  to 
the  parent  corporation. 

(7)  As  an  alternative  to  relying  upon  a 
firm  financial  commitment  an 
irrevocable  letter  of  credit,  or  a 
performance  bond  from  a  Hnancial 
institution  as  described  in  paragraph 
lS)W  of  this  section,  an  applicant  may 
state  that  it  has  placed  in  an  escrow 
account  sufficient  cash  to  meet  its 
construction  and  first-year  operating 
expenses.  Such  a  statement  must  specify 
the  amount  of  cash,  the  escrow  account 
number,  and  the  financial  institution 
where  the  escrow  account  is  located. 

(8)  A  competing  application  filed 
against  the  renewal  application  of  an 
incumbent  cellular  licensee  which  does 
not  demonstrate,  at  the  time  it  is  initially 
filed,  that  the  competing  applicant  has 
sufficient  funds  to  construct  and  operate 
for  one  year  its  proposed  cellular  system 
shall  be  dismissed  as  unacceptable  for 
filing. 

8.  Section  22.940  is  added  to  read  as 
follows: 

§22.940   BaatequaMlcMionaatandantafor 


(a)  In  addition  to  the  other 
requirements  set  forth  in  part  22  for 
applications  for  initial  cellular  systems, 
an  applicant  filing  a  competing 
application  against  a  cellular  renewal 
application  must  provide,  at  the  time  it 
files  its  initial  application,  appropriate 
dpcumentation  demonstrating  that  its 
proposed  antenna-transmitter  8ite(s) 
will  be  available.  Competing 
applications  which  do  not  include  such 
documentation  will  be  dismissed  as 
unacceptable  for  filing.  If  the  competing 
applicant  does  not  own  a  particular  site, 
it  must,  at  a  minimum,  demonstrate  that 
the  site  is  available  to  him  by  providing 
a  letter  from  the  owner  of  the  proposed 
antenna-transmitter  site  expressing  the 
owner's  intent  to  sell  or  lease  the 
proposed  site  to  the  applicant.  If  any 
proposed  antenna-transmitter  site  is 
under  U.S.  Government  control,  the 
applicant  must  submit  written 
confirmation  of  the  site's  availability 
from  the  appropriate  Government 
agency. 

(b)  Applicants  which  file  competing 
applications  against  incumbent  cellular 
licensees  may  not  assume  that  an 
incumbent  licensee's  transmitter  sites 
are  available  for  their  use. 

9.  Section  22J41  is  added  to  read  as 
follows: 

S22.941    CiUftelorcompfrtlvceBular 


(a)  A  cellular  renewal  applicant 
involved  in  a  comparative  renewal 


proceeding  shall  receive  a  preference, 
commonly  referred  to  as  a  renewal 
expectancy,  which  is  the  most  important 
comparative  factor  to  be  considered  in 
the  proceeding,  if  its  past  record  for  the 
relevant  license  period  demonstrates 
that  the  renewal  applicant: 

(1)  Has  substantially  used  its 
spectrum  for  its  intended  purpose; 

(2)  Has  substantially  complied  with 
applicable  Commission  rules,  policies 
and  the  Communications  Act;  and 

(3)  Has  not  otherwise  engaged  in 
substantial  relevant  misconduct. 

(b)  In  order  to  establish  its  right  to  a 
renewal  expectancy,  a  cellular  renewal 
applicant  involved  in  a  comparative 
renewal  proceeding  must  submit  a 
showing  explaining  why  it  should 
receive  a  renewal  expectancy.  At  a 
minimum,  this  showing  shall  include  the 
following: 

(1)  A  description  of  its  current  service 
area  in  terms  of  geographic  coverage 
and  population  served,  as  well  as  the 
system's  ability  to  accommodate  the 
needs  of  roamers: 

(2)  An  explanation  of  its  record  of 
expansion,  including  a  timetable  of  the 
construction  of  new  cell  sites  to  meet 
changes  in  demand  for  cellular  radio 
service; 

(3)  A  description  of  its  investments  in 
its  cellular  system;  and 

(4)  Copies  of  all  Commission  orders 
finding  the  licensee  to  have  violated  the 
Communications  Act  or  any 
Commission  rule  or  policy:  copies  of  any 
orders  finding  the  licensee  to  be  guilty  of 
relevant  non-FCC  misconduct  including 
misconduct  constituting  a  felony, 
fraudulent  misrepresentations  to 
governmental  units,  criminal  misconduct 
involving  false  statements  or  dishonesty, 
or  antitrust  or  anticompetitive  violations 
involving  communications  services;  and 
a  list  of  any  pending  proceedings  that 
relate  to  any  matter  described  above. 

(c)  In  making  its  showing  of 
entitlement  to  a  renewal  expectancy,  a 
renewal  applicant  may  claim  credit  for 
any  system  modification  applications 
which  were  pending  on  the  date  it  filed 
its  renewal  application.  Such  credit  will 
not  be  allowed  if  the  modification 
application  is  dismissed  or  denied. 

(d)  The  following  additional 
comparative  issues  will  be  included  in 
comparative  renewal  proceedings: 

(1)  To  determine  on  a  comparative 
basis  the  geographic  areas  and 
population  that  each  applicant  proposes 
to  serve;  to  determine  and  compare  the 
relative  demand  for  the  services 
proposed  in  said  areas;  and  to  determine 
and  compare  the  ability  of  each 
applicant's  cellular  system  to 
accommodate  the  anticipated  demand 
for  both  local  and  roamer  service; 


(2)  To  determine  on  a  comparative 
basis  each  applicant's  proposal  for 
expanding  its  system  capacity  in  a 
coordinated  manner  within  its  proposed 
Cellular  Geographic  Service  Area 
(CGSA)  in  order  to  meet  anticipated 
increasing  demand  for  local  and  roamer 
service; 

(3)  To  determine  on  a  comparative 
basis  the  nature  and  extent  of  the 
service  proposed  by  each  applicant 
including  each  applicant's  proposed 
rates,  charges,  maintenance,  personnel, 
practices,  classifications,  regulations 
and  facilities  (including  switching 
capabilities); 

(4)  To  determine  on  a  comparative 
basis  each  applicant's  past  performance 
in  the  cellular  industry  or  another 
business  of  comparable  type  and  size. 

(e)  With  respect  to  evidence 
introduced  pursuant  to  S  22.941(d)(3)  of 
this  section,  an  applicant  fifing  a 
competing  application  against  a  cellular 
radio  renewal  applicant  (competing 
applicant)  who  claims  a  preference  for 
offering  any  service  not  currently 
ofiered  by  the  incumbent  licensee  must 
demonstrate  demand  for  that  new 
service  and  also  present  a  business  plan 
showing  that  the  competing  applicant 
can  operate  the  system  economically.  A 
competing  applicant  who  proposes  to 
replace  analog  technology  with  digital 
technology  will  receive  no  credit  for  its 
proposal  unless  it  submits  a  business 
plan  showing  how  it  will  operate  its 
system  economically  and  how  it  will 
provide  more  comprehensive  service 
than  does  the  incumbent  licensee  with 
existing  and  implemented  cellular 
technology. 

(f)  The  ultimate  issue  in  comparative 
renewal  proceedings  will  be:  to 
determine,  in  light  of  the  evidence 
adduced  in  this  proceeding,  what 
disposition  of  the  referenced 
applications  would  best  serve  the  public 
interest  convenience  and  necessity. 

10.  Section  22.942  is  added  to  read  as 
follows: 

S  22.942    l»ree»duras  for  cemparaOv* 


The  following  expedited  hearing 
procedures  shall  apply  to  comparative 
renewal  proceedings  in  the  Domestic 
Public  Cellular  Radio 
Telecommunications  service* 

(a)  An  applicant  for  construction 
authority  who  files  an  application  which 
is  mutually  exclusive  with  an 
application  for  renewal  of  a  cellular 
radio  system  license  must  file  its 
affirmative  direct  case,  including  all 
documentary  evidence  upon  which  the 
applicant  intends  lo  rely  in  a 
comparative  context  with  its  initial 
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application.  Each  exhibit  should  be 
numbered  and  include  the  sponsoring 
witness  afHdavit.  An  original  and  four 
copies  of  the  direct  case  must  be  filed: 
An  original  and  two  copies  for  th^ 
Mobile  Services  Division,  Common 
Carrier  Bureau  and  two  copies  for  the 
Office  of  Administrative  Law  fudges. 
The  burden  will  be  on  each  applicant  to 
obtain  copies  of  its  mutually  exclusive 
opponent's  exhibits  in  a  timely  manner, 
either  from  t^e  opponents  or  by 
duplicating  the  Commission's  copies. 
We  expect  all  parties  to  cooperate  in 
making  available  materials  to  each  other 
upon  request. 

(b)  Within  thirty  (30)  days  of  the 
issuance  of  the  Public  Notice 
announcing  the  filing  of  a  renewal 
application  and  applications  competing 
with  that  renewal  application,  the 
renewal  applicant  must  file  its  complete 
affirmative  direct  case,  including  its 
showing  demonstrating  any  entitlement 
to  a  renewal  expectancy.  Four  copies  of 
the  direct  case  must  be  filed  with  the 
Commission  and  a  copy  served  on  each 
other  party  to  the  proceeding. 

(c)  Interested  parties  have  thirty  (30) 
days  from  the  date  that  the  renewal 
applicant  submits  its  direct  case  to 
submit  petitions  to  deny  that 
application.  Applicants  have  fifteen  (15) 
days  to  file  replies;  no  further  pleadings 
will  be  accepted. 

(d)  If,  prior  to  a  comparative  renewal 
hearing,  it  appears  that  a  renewal 
applicant's  showing  concerning  its 
entitlement  to  a  renewal  expectancy 
meets  the  standards  set  forth  in 

9  22.941(a)  of  the  rules,  the  Commission 
will  award  a  rebuttable  presumption 
that  the  licensee  is  entitled  to  a  renewal 
expectancy  in  its  order  designating  the 
licensee  and  any  competing  applicants 
for  a  comparative  hearing.  If  such  a 
presumption  is  awarded,  the  applicants 
competing  with  the  renewal  applicant 
will  have  the  burden  of  persuasion  on 
the  issue  of  the  licensee's  entitlement  to 
a  renewal  expectancy  in  the 
comparative  hearing. 

(e)  Parties  have  ten  days  after 
publication  in  the  Federd  Register  of  the 
hearing  designation  order  to  Hie  notices 
of  appearance. 

(f)  Rebuttal  cases  must  be  filed  within 
thirty  (30)  days  of  the  date  of 
publication  in  the  Federal  Register  of  the 
order  designating  the  applications  for 
hearing.  Four  copies  of  the  rebuttal  case 
must  be  filed  with  the  Commission  and 
a  copy  served  on  each  other  party  to  the 
proceeding. 

(g)  The  expedited  hearing  procedures 
delineated  in  S9  22.9ie(b](5)  through 
(b)(8)  of  our  rules  shall  be  utilized  in 
comparative  cellular  radio  renewal 
proceedings. 
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11.  Section  22.943  is  added  to  read  as 
follows: 

S  22.943    Dismissal  Of  applications  in 
renewal  proceedings. 

(a)  Any  applicant  for  construction 
authority,  that  has  filed  an  application 
that  is  mutually  exclusive  with  an 
application  for  the  renewal  of  a  license 
of  a  cellular  radio  system  (hereinafter 
"competing  applicant")  and  seeks  to 
dismiss  or  withdraw  its  application  and 
thereby  remove  a  conflict  between 
applications  pending  before  the 
Commission,  must  obtain  the  approval 
of  the  Commission. 

(b)  If  a  competing  applicant  seeks  to 
dismiss  or  withdraw  its  application  prior 
to  the  Initial  Decision  stage  of  the 
hearing  on  its  application,  it  must  submit 
to  the  Commission  a  request  for 
approval  of  the  dismissal  or  withdrawal 
of  its  application,  a  copy  of  any  written 
agreement  related  to  the  dismissal  or 
withdrawal  of  its  application,  and  an 
affidavit  setting  forth: 

(1)  A  certification  that  neither  the 
applicant  nor  its  principals  has  received 
or  will  receive  any  money  or  other 
consideration  in  exchange  for  dismissing 
or  withdrawing  its  application: 

(2)  A  statement  that  its  application 
was  not  nied  for  the  purpose  of  reaching 
or  carrying  out  an  agreement  with  any 
other  applicant  regarding  the  dismissal 
or  withdrawal  of  its  application;  and 

(3)  The  terms  of  any  oral  agreement 
relating  to  the  dismissal  or  withdrawal 
of  its  application. 

(4)  In  addition,  within  5  days  of  the 
filing  date  of  the  applicant's  request  for 
approval,  each  remaining  competing 
applicant  and  the  renewal  applicant 
must  submit  an  affidavit  setting  forth: 

(i)  A  certification  that  neither  the 
applicant  nor  its  principals  has  paid  or 
will  pay  any  money  or  other 
consideration  in  exchange  for  the 
dismissal  of  its  application;  and 

(ii)  The  terms  of  any  oral  agreement 
relating  to  the  dismissal  or  withdrawal 
of  the  application. 

(c)  If  a  competing  applicant  seeks  to 
dismiss  or  withdraw  its  application  after 
the  Initial  Decision  stage  of  the  hearing 
on  its  application,  it  must  submit  to  the 
Commission  a  request  for  approval  of 
the  dismissal  or  withdrawal  of  its 
application,  a  copy  of  any  written 
agreement  related  to  the  dismissal  or 
withdrawal,  and  an  affidavit  setting 
forth: 

(1)  A  certification  that  neither  the 
applicant  nor  its  principals  has  received 
or  will  receive  any  money  or  other 
consideration  in  excess  of  the  legitimate 
and  prudent  expenses  of  the  applicant; 

(2)  The  exact  nature  and  amount  of 
any  consideration  paid  or  promised; 


(3)  An  itemized  accounting  of  the 
expenses  for  which  it  seeks 
reimbursement; 

(4)  A  statement  that  its  application 
was  not  filed  for  the  purpose  of  reaching 
or  carrying  out  an  agreement  with  any 
other  applicant  regarding  the  dismissal 
or  withdrawal  of  its  application;  and 

(5)  The  terms  of  any  oral  agreement 
relating  to  the  dismissal  or  withdrawal 
of  its  application; 

(6)  In  addition,  within  5  days  of  the 
filing  date  of  the  applicant's  request  for 
approval,  each  remaining  party  to  any 
written  or  oral  agreement  must  submit 
an  affidavit  setting  forth: 

(i)  A  certification  that  neither  the 
applicant  nor  its  principals  has  paid  or 
will  pay  money  or  other  consideration  in 
excess  of  the  legitimate  and  prudent 
expenses  of  the  withdrawing  applicant 
in  exchange  for  the  dismissal  or 
withdrawal  of  the  application;  and 

(ii)  The  terms  of  any  oral  agreement 
relating  to  the  dismissal  or  withdrawal 
of  the  application. 

(d)  For  the  purposes  of  this  section: 

(1)  Affidavits  filed  pursuant  to  this 
section  shall  be  executed  by  the 
applicant,  permittee  or  licensee,  if  an 
individual;  a  partner  having  personal 
knowledge  of  the  facts,  if  a  partnership; 
or  an  officer  having  personal  knowledge 
of  the  facts,  if  a  corporation  or 
association. 

(2)  An  application  shall  be  deemed  to 
be  pending  before  the  Commission  from 
the  time  an  application  is  filed  with 
Commission  until  an  order  of  the 
Commission  granting,  denying,  or 
dismissing  the  application  is  no  longer 
subject  to  reconsideration  by  the 
Commission  or  to  review  by  any  court. 

(3)  "Legitimate  and  prudent  expenses" 
are  those  expenses  reasonably  incurred 
by  an  applicant  in  preparing,  filing,  and 
prosecuting  its  application. 

(4)  "Other  consideration"  consists  of 
financial  concessions,  including  but  not 
limited  to  the  transfer  of  assets  or  the 
provision  of  tangible  pecuniary  benefit, 
as  well  as  non-financial  concessions 
that  confer  any  type  of  benefit  on  the 
recipient 

12.  Section  22.944  is  added  to  read  as 
follows: 


922.M4 


of  penllons  to  deny  In 


(a)  Whenever  a  petition  to  deny  has 
been  filed  against  any  application  for 
the  renewal  of  a  license  for  a  cellular 
radio  system  or  against  an  application 
for  construction  authority  that  is 
mutually  exclusive  with  a  renewal 
application,  and  the  petitioner  seeks  to 
dismiss  or  withdraw  the  petition  to 
deny,  either  unilaterally  or  in  exchange 
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for  financial  consideration,  the 
petitioner  must  file  with  the  Commission 
a  request  for  approval  of  the  dismissal 
or  withdrawal,  a  copy  of  any  written 
agreement  related  to  the  dismissal  or 
withdrawal,  and  an  affidavit  setting 
forth: 

(1)  A  certification  that  neither  the 

.  petitioner  nor  its  principals  has  received 
or  will  receive  any  money  or  other 
consideration  in  excess  of  legitimate 
and  prudent  expenses  in  exchange  for 
the  dismissal  or  withdrawal  of  the' 
petition  to  deny; 

(2)  The  exact  nature  and  amount  of 
any  consideration  received  or  promised; 

(3)  An  itemized  accounting  of  the 
expenses  for  which  it  seeks 
reimbursement;  and 

(4)  The  terms  of  any  oral  agreement 
related  to  the  dismissal  or  withdrawal  of 
the  petition  to  deny. 

(5].In  addition,  within  5  days  of  the 
filing  date  of  the  petitioner's  request  for 
approval,  each  remaining  party  to  any 
written  or  oral  agreement  must  submit 
an  affidavit  setting  forth; 

(i)  A  certification  that  neither  the 
applicant  nor  its  principals  has  paid  or 
will  pay  money  or  other  consideration  in 
excess  of  the  legitimate  and  prudent 
expenses  of  the  petitioner  in  exchange 
for  dismissing  or  withdrawing  the 
petition  to  deny;  and 

(ii)  The  terms  of  any  oral  agreement 
relating  to  the  dismissal  or  withdrawal 
of  the  petition  to  deny. 

(b)  For  the  purposes  of  this  section: 

(1)  Affidavits  filed  pursuant  to  this 
section  shall  be  executed  by  the 
applicant  permittee  or  licejisee,  if  an 
individual;  a  partner  having  personal 
knowledge  of  the  facts,  if  a  partnership; 
or  an  officer  having  personal  knowledge 
of  the  facts,  if  a  corporation  or 
association. 


(2)  A  petition  shall  be  deemed  to  be 
pending  before  the  Commission  from  the 
time  a  petition  is  filed  with  Commission 
until  an  order  of  the  Commission 
granting,  denying,  or  dismissing  the 
petition  is  no  longer  subject  to 
reconsideration  by  the  Commission  or  to 
review  by  any  court. 

(3)  "Legitimate  and  prudent  expenses" 
are  those  expenses  reasonably  incurred 
by  a  petitioner  in  preparing,  filing,  and 
prosecuting  its  petition  for  which 
reimbursement  is  being  sought. 

(4)  "Other  consideration"  consists  of 
financial  concessions,  including  but  not 
limited  to  the  transfer  of  assets  or  the 
provision  of  tangible  pecuniary  benefit, 
as  well  as  non-financial  concessions 
that  confer  any  type  of  benefit  on  the 
recipient. 

13.  Section  22.945  is  added  to  read  as 
follows: 

92Z945    Threats  to  fit*  patitlons  to  dtny 
or  Informal  ob|actlofw  In  rtnowal 


(a)  No  person  shall  make  or  receive 
any  payments  in  exchange  for 
withdrawing  a  threat  to  file  or  refraining 
from  filing  a  petition  to  deny  or  an 
informal  objection  against  any 
application  for  the  renewal  of  a  license 
for  a  cellular  radio  system  or  against  an 
application  for  construction  authority 
that  is  mutually  exclusive  with  a 
renewal  application.  For  the  purposes  of 
this  section,  reimbursement  by  an 
applicant  of  the  legitimate  and  prudent 
expenses  of  a  potential  petitioner  or 
objector  incurred  reasonably  and 
directly  in  preparing  to  file  a  petition  to 
deny  will  not  be  considered  to  be 
payment  for  refraining  from  filing  a 
petition  to  deny  or  informal  objection. 
Payments  made  directly  to  a  potential 
petitioner  or  objector,  or  a  person 


related  to  a  potential  petitioner  or 
objector,  to  implement  nonfinancial 
promises  are  prohibited  unless 
specifically  approved  by  the 
Commission. 

(b)  Whenever  any  payment  is  made  in 
exchange  for  withdrawing  a  threat  to 
file  or  refraining  from  filing  a  petition  to 
deny  or  informal  objection,  the  applicant 
must  file  with  the  Commission  a  copy  of 
any  written  agreement  related  to  the 
dismissal  or  withdrawal,  and  an 
affidavit  setting  forth: 

(1)  Certification  that  neither  the 
would-be  petitioner,  nor  any  person  or 
organization  related  to  the  would-be 
petitioner,  has  received  or  will  receive 
any  money  or  othier  consideration  in 
connection  with  the  agreement  other 
than  legitimate  and  prudent  expenses 
reasonably  incurred  in  preparing  to  file 
the  petition  to  deny; 

(2)  The  terms  of  any  oral  agreement: 

(c)  For  purposes  of  this  section: 

(1)  Affidavits  filed  pursuant  to  this 
section  shall  be  executed  by  the 
applicant,  if  an  individual;  a  partner 
having  personal  knowledge  of  the  facts, 
if  a  partnership;  or  an  officer  having 
personal  knowledge  of  the  facts,  if  a 
corporation  or  association. 

(2)  "Legitimate  and  prudent  expenses" 
are  those  expenses  reasonably  incurred 
by  a  would-be  petitioner  in  preparing  to 
file  its  petition  for  which  reimbursement 
is  being  sought. 

(3)  "Other  consideration"  consists  of 
financial  concessions,  including  but  not 
limited  to  the  transfer  of  assets  or  the 
provision  of  tangible  pecuniary  benefit, 
as  well  as  non-financial  concessions 
that  confer  any  type  of  benefit  on  the 
recipient. 

|FR  Doc.  92-1891  Filed  1-24-92:  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

Prevailing  Rate  Systems 

agency:  Office  of  Personnel 
Management.  I 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  is  proposing  to  redefine  the 
Devils  Postpile  National  Monument 
(DPNM)  portion  of  Madera  County. 
Caiifomia,  from  the  Fresno,  California, 
wage  area  to  the  Reno.  Nevada,  wage 
area.  Due  largely  to  geographic  features 
of  the  area,  the  northeastern  portion  of 
Madera  County  is  economically  oriented 
to  the  Reno  area  rather  than  to  the 
Fresno  area.  The  proposed  change 
would  place  the  DP^^  portion  of 
Madera  County  in  the  wage  area  to 
which  it  is  better  aligned. 

DATES:  Comments  must  be  received  on 
or  before  February  26. 1992. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Barbara  L  Fiss.  Assistant 
Director  for  Compensation  Policy. 
Personnel  Systems  and  Oversight 
Group.  U.S.  Office  of  Personnel 
Management,  room  6H31. 1900  E  Street 
NW..  Washington.  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allan  K.  Summers.  (202)  606-2848.  or 
(FTS)  286-2848. 

SUPPLEMENTARY  INFORMATION:  DPNM  is 
located  in  Madera  County,  Caiifomia. 
which  is  an  area  of  application  in  the 
Fresno.  Caiifomia,  wage  area.  Although 
Madera  County  is  part  of  the  Fresno 
wage  area,  the  far  eastern  portion  of 
Madera  County  around  DPNM  is 
isolated  from  the  remainder  of  the 
County  and  the  wage  area  by  the  Sierra 
Nevada  mountain  range.  Roads  to  the 
west  of  DPNM  through  the  mountains 
are  tortuous  and  are  frequently  closed 
during  the  winter  months.  Shipping, 
entertainment,  etc.,  are  located  a  few 
miles  east  of  DPNM  in  Mammoth  Lakes, 
which  is  in  Mono  County,  Caiifomia, 


and  area  of  application  in  the  Reno. 
Nevada,  wage  area.  DPNM  and 
Mammoth  Lakes  are  also  near  State 
Route  395,  which  runs  north  and  south 
through  the  Owens  Valley  and  provides 
easy  access  to  Carson  City  and  Reno. 

Because  of  DPNM's  isolation  from  the 
Fresno  area  and  its  economic 
orientation  to  Mono  County  and  the 
Reno  area,  it  appears  that  the  employees 
at  DPNM  should  be  paid  from  the  Reno 
wage  schedule.  The  proposed 
regulations  make  DPNM  an  area  of 
application  within  the  Reno,  Nevada, 
wage  area.  The  proposal  has  the 
consensus  support  of  the  Federal 
Prevailing  Rate  Advisory  Committee. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Government  employees. 
Wages. 

Office  of  Personnel  Management. 
Constance  Berry  Newman, 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  5  CFR 
part  532  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343.  5346:  •  532.707  also 
issued  under  5  U.S.C.  552.  Freedom  of 
Information  Act.  Pub.  L  92-502. 

Appendix  C  to  Subpart  B  {Amended] 

2.  In  appendix  C  to  subpart  B, 
renumber  footnotes  3  through  26  as  4 
through  27,  respectively,  and  add  a  new 
footnote  3  to  the  county  of  Madera, 
Caiifomia,  in  the  Fresno,  Caiifomia, 
wage  area  to  read  as  follows: 

*  Does  not  include  Devils  Postpile  National 
Monument  portion. 

Appendix  C  to  Subpart  B  (Amended] 

3.  In  appendix  C  to  subpart  B, 
renumber  footnotes  16  through  27  as  17 


through  28,  and  add  the  county  of 
Madera,  Caiifomia,  and  footnote  16  to 
the  wage  area  of  Reno,  Nevada,  to  read 
as  follows: 
Nevada 
•        •        •        *        * 

Reno 


Area  of  Application.  Survey  area  plus: 

Caiifomia:  .  / 

•        •        *        •        • 

Madera" 

'•  Includes  only  the  Devils  Postpile 
National  Monument  portion. 

|FR  Doc.  92-1854  Filed  1-24-92;  8:45  am| 
aiUJNG  CODE  612S-01-W 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  981 

[FV-91-462PR] 

Almonds  Grown  IR  Caiifomia;  Changes 
to  Administrative  Rules  and 
Regulations  Concerning  Eligible 
Charitable  Outlets  for  Disposition  of 
Caiifomia  Almonds 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  invites 
comments  on  a  revision  to  the 
administrative  rules  and  regulations, 
established  under  the  Federal  marketing 
order  for  Caiifomia  almonds,  which 
describe  conditions  under  which 
handlers  may  receive  credit  against 
their  assessments  for  distributing 
sample  packets  of  almonds  to  charitable 
outlets.  This  change  would  eliminate 
controversy  over  what  constitutes  a 
charitable  outlet  for  purposes  of  the 
Almond  Marketing  Order's  creditable 
advertising  program.  The  action  is  based 
on  an  unanimous  recommendation  of  the 
Almond  Board  of  Caiifomia  (Board), 
which  is  responsible  for  local 
administration  of  the  order,  and  other 
available  information.. 
DATES:  Comments  must  be  received  by 
Febmary  26, 1992. 
ADDRESSES:  Interested  persons  are 
iavited  to  submit  written  comments 
conceming  this  proposal.  Comments 


UMI 
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must  be  sent  in  triplicate  to  the  Docket 
Clerk.  Marketing  Order  Administration 
Branch.  F&V.  AMS.  USDA.  room  2523-S, 
P.O.  Box  96456.  Washington.  DC  20090- 
6456.  Comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  office  of  the  docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  N.  Jimenez.  Marketing  Order 
Administration  Branch.  F&V,  AMS, 
USDA.  room  2523-S.  P.O.  Box  96456. 
Washington.  DC  20090-6456;  telephone: 
(202]  205-2830. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  marketing 
agreement  and  Order  No.  981  (7  CFR 
part  981).  both  as  amended,  hereinafter 
referred  to  as  the  "order."  regulating  the 
handling  of  almonds  grown  in 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  ovra  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  115  handlers 
of  almonds  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  7.000  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  deHned  by  the 
Small  Business  Administration  (13  CFR 
121.1)  as  those  having  annual  receipts  of 
less  than  $500,000.  and  small  agricultural 
service  firms  are  defmed  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  California  almonds  may  be  classiHed 
as  small  entities. 

This  action  would  revise  S  981.441  of 
Subpart— Administrative  Rules  and 
Regulations  and  is  based  on  an 


unanimous  recommendation  of  the 
Board  and  other  available  information. 

Section  981.41  of  the  order  provides 
authority  for  crediting  a  handler's  direct 
expenditures  for  advertising  against 
such  handler's  assessment  obligation. 
Section  981.441(d)(l)(i)  of  the  rules  and 
regulations  allows  handlers  credit  for 
distributing  generic  packages  of 
almonds  to  charitable  or  educational 
outlets.  Handlers  must  file  claims  with 
the  Board  in  order  to  receive  credit  for 
the  distribution  of  such  sample 
packages. 

However,  there  is  no  reference  or 
guideline  as  to  what  is  considered  a 
charitable  outlet.  In  the  past.  Board 
policy  has  been  to  use  those  charitable 
organizations  Usted  in  the  Internal 
Revenue  Service  Code,  section  170(c)  as 
a  guideline  in  evaluating  advertising 
claims. 

At  its  December  5, 1991,  meeting  the 
Board  recommended  amending  §  981.441 
of  the  Administrative  Rules  and 
Regulations  to  specify  that  charitable 
outlets  for  which  handlers  may  receive 
credit  for  distributing  generic  almond 
packets  must  be  those  charities  listed  in 
section  170(c)  of  the  Internal  Revenue 
Service  Code.  This  action  is  expected  to 
eliminate  controversy  over  what 
constitutes  a  charitable  outlet  as  it 
pertains  to  §  981.441(d)(l)(i)  of  the 
creditable  advertising  program.  This 
action  is  not  expected  to  impose  any 
additional  burden  or  costs  on  handlers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period  will 
be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  961 

Almonds,  Marketing  agreements, 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 

PART  981~ALMONDS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  881.441  is  amended  by 
revising  the  first  sentence  and  adding  a 
new  sentence  after  the  revised  first 
sentence  to  read  as  follows: 


§M1.441    Crt<Ntinafornwrtitting 
promotion  Including  paid  edverti^ig. 

(d)  *  *  • 

(1)  *  *  * 

(i)  For  the  distribution  of  sample 
packages  containing  one-half  ounce  or 
less  of  almonds  to  charitable  or 
educational  outlets.  Charitable  outlets 
must  be  listed  in  section  170(c)  of  the 
Internal  Revenue  Service  Code.  *  *  * 


Dated:  January  17, 1992. 

Robert  C.  Kenney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  92-1792  Filed  1-24-92;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlntatration 

14  CFR  Part  39 

(Docket  No.  91-CE-9S-A01 

Airworttiinasa  Oiractiva^  Piper  Model* 
PA-23,  PA-23-150.  and  PA-23-160 
Airplanes 

AQCNCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  supersede  AD  90-23-18,  which 
required  new  preflight  fuel  system 
drainage  procedures  and  required  fuel 
system  modifications  on  certain  Piper 
PA-23  series  airplanes  until  its 
effectiveness  was  suspended  on 
December  13, 1990.  Since  its  suspension, 
the  Federal  Aviation  Administration 
(FAA)  has  issued  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to  seek   - 
comments  from  interested  persons 
regarding  the  best  action  (if  any)  to  be 
taken  to  correct  potential  water-in-the- 
fuel  problems.  The  FAA  has 
subsequently  determined  that  the 
preflight  fuel  system  drainage 
procedures  required  by  AD  90-23-18  on 
the  Piper  Models  PA-23,  PA-23-150,  and 
PA-23-160  airplanes  are  necessary  if  a 
new  dual  fuel  drain  has  not  been 
installed,  but  that  the  modifications 
should  not  be  mandatory.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  rough  engine 
operation  or  complete  power 
interruption  caused  by  water 
contamination  in  the  fuel. 
DATES:  Comments  must  be  received  on 
or  before  April  8, 1982. 
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AOORESSES:  Information  that  is  related 
to  this  AD  may  be  examined  at  the 
Rules  Docket  at  the  address  below.  Send 
comments  on  the  proposal  in  triplicate 
to  the  FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-95-AD,  room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Will  H.  Trammell,  Aerospace 

Engineer,  Propulsion  Branch,  Atlanta 

Aircraft  Certification  Office.  1669 

Phoenix  Parkway,  Suite  210C,  Atlanta. 

Georgia  30349;  Telephone  (404)  991- 

3810. 

SUPn£MENTARY  MFORMATtON: 

Cooments  Invited 

interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  tripHcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this- 
proposal  will  be  filed  in  the  Rules 
Docket. 

AvaiUbilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-95-AD.  room 
1558. 601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

There  have  been  14  accidents  since 
1975  involving  certain  Piper  PA-23 
series  airplanes  where  it  was  believed 
that  water  in  the  fuel  caused  engine 
stoppage  on  the  affected  airplanes.  The 
FAA  determined  that  it  is  possible  to 
trap  Quid.  specificaUy  water,  in  excess 
of  the  capacity  of  the  ftiel  atrainer 


because  of  a  low  spot  in  the  aft  inboard 
comer  of  the  main  fuel  tanks. 

A  National  Transportation  Safety 
Board  (NTSB)  safety  recommendation 
pertaining  to  the  water-in-the-fuel 
problem  on  certain  Kper  PA-23  series 
airplanes  prompted  the  FAA  to  more 
fully  evaluate  this  condition  and  take 
rulemaking  action.  A  notice  of  proposed 
rulemaking  (NIHIM)  was  published  in 
the  Federal  Register  on  June  4. 1990  (55 
FR  22802).  The  proposed  AD  would  have 
provided  new  preflight  fuel  system 
drainage  procedures  onPiper  Models 
PA-23,  PA-23-15a  and  PA-2a-160 
airplanes  and  would  have  required  fuel 
system  modifications  on  Piper  23  series 
airplanes  in  accordance  with  Piper 
Service  Bulletin  (SB)  No.  827A,  dated 
November  4, 1988,  and  Piper  SB  No.  932. 
dated  January  12. 1990. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  the  amendment  Four  comments  were 
received  on  the  proposed  AD.  The  FAA 
evaluated  each  of  the  comments  and 
determined  that  final  AD  action  should 
be  taken.  Airworthiness  Directive  (AD) 
90-23-18,  Amendment  39-6782,  was 
published  in  the  Federal  Register  on 
November  7, 1990  (55  FR  46787J  with  an 
effective  date  of  December  10, 1990. 
After  issuing  AD  90-23-18,  the  FAA 
discovered  that  there  was  an  error  in  the 
AD  in  that  it  required  both  the 
installation  of  the  dual  fuel  drain  kits 
and  a  revised  fuel  system  draining 
procedure  in  accordance  with  Piper  SB 
No.  827 A.  The  AD  should  only  have 
required  one  of  these  two  actions.  In 
addition,  the  Aircraft  Owners  and  Pilots 
Association  (AOPA)  petitioned  the  FAA 
to  withdraw  the  fuel  system 
modifications  requirement  from  AD  90- 
23-18  because,  in  its  judgment  (and  that 
of  many  of  the  airplane  owners),  the 
water-in-the-fuel  problem  was  caused 
by  poor  maintenance  rather  than  an 
inadequate  design.  From  the  evidence 
presented  by  the  owners  and  the  AOPA. 
the  probable  cause  of  large  quantities  of 
water  entering  the  fuel  cells  is  because 
of  poorly  maintained  fuel  filler  caps  and 
doors.  The  FAA  has  previously 
addressed  this  problem  throu^  AD  88- 
21-07  Rl. 

The  FAA  re-examined  its  position  on 
this  AD  and  suspended  the  effectiveness 
of  AD  90-23-18  on  December  13. 1990 
(55  FR  51276).  After  this  suspension, 
over  50  comments  from  the  owners  of 
Piper  PA-23  series  airplanes  were 
received.  The  FAA  issued  an  advance 
notice  of  proposed  rulemaking  (ANPRM) 
on  April  24. 1991  (56  FR  18788),  to 
provide  an  opportunity  for  the  general 
public  to  participate  in  the  decision 
whether  to  initiate  further  rulemaking. 
There  were  188  responses  to  the 


ANPRM  with  the  vast  majority  coming 
from  the  owners  and  operators  of  PA-23 
series  airplanes.  Experience  with  the 
PA-23  series  airplanes  of  the  operators 
who  responded  ranged  from  6  months  to 
38  years,  with  an  average  of 
approximately  12  years.  A  majority  of 
the  commenters  feel  that  parts  of  AD  90- 
23-18  are  unjustified  and  the  AD  should 
be  removed  or  replaced.  These, 
commenters  state  that  good  preflight 
fuel  draining  procedures  and 
maintenance  are  required  to  minimize 
water  in  the  fuel.  A  synopsis  of  the 
comment  is  available  by  contracting  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  90-CE-19-AD.  Room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106.  - 

After  careful  review  of  the  comments 
and  all  available  information,  the  FAA 
has  determined  that  the  preflight  fuel 
draining  procedures  that  were  required 
by  stispended  AD  90-23-18,  Amendment 
39-6782.  on  Piper  Models  PA-23,  PA-23- 
150.  and  PA-23-160  airplanes  and 
maintenance  of  the  fuel  caps  and  doors 
that  is  required  by  AD  88-21-07  Rl, 
Amendment  39-6272  (54  FR  30719.  July 
24, 1989)  on  Piper  PA-23  series  airplanes 
will  prevent  water-in-the  fuel  problems. 
The  FAA  has  determined  that  the 
modification  requirements  of  suspended 
AD  90-23-18,  Amendment  39-6782,  are 
not  necessary.  The  FAA  has  also 
determined  that  the  preflight  fuel 
draining  procedures  on  the  Piper  Models 
PA-23.  PA-23-150.  and  PA-23-160 
airplanes  should  not  be  required  if  the 
airplanes  have  been  modified  by  the 
installation  of  a  dual  fuel  drain  kit,  part 
number  765-363,  in  accordance  with  the 
instructions  of  Part  II  of  Piper  SB  No. 
827 A.  dated  March  4, 1988. 

Since  the  condition  described  above  is 
likely  to  exist  or  develop  in  other  Piper 
Models  PA-23.  PA-23-150.  and  PA-23- 
160  airplanes  of  the  same  type  design 
that  have  not  been  modified  by  the 
installation  of  a  dual  fuel  drain  kit.  part 
number  765-363,  the  proposed  AD  would 
retain  the  preflight  fuel  draining 
procedures  that  were  required  by 
suspended  AD  90-23-18.  The  proposed 
action  would  supersede  AD  90-2^18 
and  would  not  include  the  fuel  system 
modifications  requirement  that  was  part 
of  that  AD. 

The  FAA  has  no  way  of  determining 
how  many  Piper  Models  PA-23,  PA-23- 
150,  and  PA-23-160  airplanes  have  been 
modified  by  the  installation  of  a  dual 
drain  kit,  part  number  7B5-363.  The 
following  cost  information  is  based  on 
none  of  the  fleet  having  these  kits 
installed.  It  is  estimated  that  1,107 
airplanes  in  the  U.S.  registry  would  be 
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affected  by  the  proposed  AD.  that  it 
would  take  approximately  .5  hours  (at 
the  most)  per  airplane  to  incorporate  the 
preflight  draining  procedures  into  the 
Owner  Handbook  and  Pilots  Operating 
Manual,  and  that  the  average  labor  rate 
is  approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $30,442.50. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not.  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
role"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  90-23-18,  Amendment 
39-6782  (55  FR  46787.  November  7. 1990). 
and  adding  the  following  new  AD- 

Plper.  Docket  No.  91-CE-95-AD. 

Applicability  Models  PA-23.  PA-23-150, 
and  PA-23-160  airplanes  (serial  numbers  23- 
1  through  23-2046]  that  have  not  hwn 
modified  by  the  installation  of  a  dual  fuel 
drain  kit,  part  number  765-363,  in  accordance 


with  the  instructions  in  Part  II  of  Piper 
Service  Bulletin  No.  827A,  dated  November  8, 
1988,  certificated  in  any  category. 

Compliance:  Required  within  the  next  180 
calendar  days  after  the  effective  date  of  this 
AD,  unless  already  accomplished. 

To  prevent  rough  engine  operation  or 
complete  power  interruption  caused  by  water 
contamination  in  the  fuel,  accomplish  the 
following: 

(a)  Incorporate  paragraphs  1  through  5  of 
the  Aircraft  Systems  Operating  Instructions 
that  are  contained  in  part  I  of  Piper  Service 
Bulletin  (SB)  No.  827A.  dated  November  4. 
1988.  into  the  Owner  Handbook  and  Pilots 
Operating  Manual. 

Note:  Paragraphs  6  and  7  of  the  Handling  ' 
and  Servicing  instructions  that  are  contained 
in  part  I  of  Piper  SB  No.  827 A.  dated 
November  4, 1988,  are  covered  by  AD  88-21- 
07  Rl. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21 197  and  21 199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix  Parkway, 
suite  210C,  Atlanta,  Georgia  30349.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  CertiHcation 
Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Piper  Aircraft 
Corporation,  Customer  Services.  2926  Piper 
Drive,  Vera  Beach,  Florida  32960;  or  may 
examine  this  document  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
room  1558, 601 E.  12th  Street,  Kansas  City. 
Missouri  64106. 

(e)  This  amendment  supersedes  AD  90-23- 
18,  Amendment  39-6782. 

Issued  in  Kansas  City.  Missouri,  on  January 
14. 1992. 

Barry  D.  Qements, 
Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  92-1862  Filed  1-24-92;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  I 
RIN  2900-AF18 

Standards  for  Collection,  Compromise, 
Suspension,  or  Termination  of 
Collection  Efforto 

AOENCV:  Department  of  Veterans 

Affairs. 

action:  Proposed  regulations. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  38  CFR 


1.912a  to  implement  procedures  for 
involuntary  offset  from  VA 
compensation  or  pension  benefit 
payments  under  authority  of  38  U.SC. 
5301(c)  in  order  to  recoup  debts  owed  by 
VA  beneficiaries  to  the  military 
services.  VA  also  proposes  to  amend 
current  VA  regulations  in  order  to 
implement  recent  legislation  which 
expands  the  authority  delegated  by  the 
U.S.  General  Accounting  Office  (GAO) 
and  the  Department  of  Justice  (DO))  for 
VA  compromise,  suspension,  and 
termination  of  debt  collection  activity. 

DATES:  Comments  must  be  received  on 
or  before  February  26, 1992. 

ADDRESSES:  Interested  persons  are 
invited  to  send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271  A). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW..  Washington,  DC 
20420.  Comments  will  be  available  for 
inspection  at  the  above  address 
between  the  hours  of  8  a.m.  and  4:30 
p.m.  Monday  through  Friday  (except 
holidays)  until  March  9, 1992. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Peter  Mulhem,  (202)  233-3405. 

SUPPLEMENTARY  INFORMATKM:  Public 
Law  99-576.  the  "Veterans'  Benefits         ' 
Improvement  &  Health-Care 
Authorization  Act  of  1986",  amended  38 
U.S.C.  3101  to  authorize  offset  from  a 
veteran's  VA  compensation  or  pension 
benefit  payments  to  recoup  debts  owed 
to  the  military  services  resulting  from 
the  veteran's  participation  in  the 
Survivor  Benefit  Plan  (SBP)  or  the 
Retired  Serviceman's  Family  Protection 
Plan  (RSFPP). 

VA  is  proposing  to  amend  S  1.912a  in 
order  to  implement  its  authority  under 
38  U.S.C.  5301(c).  to  recoup,  by  offset 
from  VA  compensation  or  pension, 
debts  owed  to  the  military  services 
resulting  from  the  veteran's 
participation  in  the  SBP  or  the  RSFPP. 
The  amended  regulation  sets  forth  the 
procedures  for  withholding  VA 
compensation  or  pension  benefits  of 
veterans  once  the  military  service 
requests  VA  to  offset  the  debt  amount 
from  the  veteran's  compensation  or 
pension.  The  military  service  owed  the 
debt  by  the  veteran  must  first  determine 
the  amount  of  the  indebtedness  and 
certify  to  VA  that  the  due  process 
procedures  of  31  U.S.C.  3716  have  been    - 
afforded  the  veteran.  The^mended 
regulation  implements  the  procedures 
agreed  to  between  the  military  services 
and  VA  in  which  the  military  services 
will  afford  the  veteran  the  legal  rights 
required  by  section  5301(c). 
Consequently,  the  amended  regulation 
clarifies  that  VA  is  not  required  under 
section  3101(c)  to  afford  veterans  any 
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further  legal  rights  under  38  CFR  1.911  or 
1.912a.  before  offset  under  the  authority 
of  section  5301(c)  may  occur. 

Although  38  U.S.C.  5301(c)  authorizes 
VA  to  offset  the  entire  amount  of 
monthly  compensation  or  pension 
benefit  payments  until  the  outstanding 
debt  owed  to  the  military  service  is 
recouped,  the  amended  regulation  sets  a 
maximum  offset  amount  of  15%  of  the 
net  monthly  compensation  or  pension 
benefit  payment. 

The  proposed  amended  regulation 
also  corrects  technical  errors  in  the 
regulation.  VA  believes  that  its 
procedures,  as  set  forth  in  the  amended 
regulation,  will  result  in  the  avoidance 
of  unnecessary  delay  and  administrative 
expense,  as  well  as.  guarantee  the  full 
protection  of  the  indebted  veteran's 
statutory  rights. 

38  CFR  1.930  currently  states  that  VA 
may  exercise  authority  to  compromise  a 
debt  when  the  debt  does  not  exceed 
$20,000.  exclusive  of  interest  and 
administrative  costs.  When  the  debt 
exceeds  S20,000,  exclusive  of  interest 
and  administrative  costs,  the  authority 
to  accept  a  compromise  offer  rests 
solely  with  the  Department  of  Justice 
(DOJ).  However,  EX))  approval  is  not 
required  if  VA  wishes  to  reject  a 
compromise  offer  on  a  debt  in  excess  of 
$20,000.  38  CFR  1.957(a)(2)  authorizes 
the  Committees  on  Waivers  and 
Compromises  to  consider  compromise 
offers  in  accordance  with  the  limitations 
set  forth  in  5  1-930. 

38  CFR  1.940  currently  states  that  if. 
after  deducting  the  amount  of  any 
partial  payments  or  collections,  a  claim 
exceeds  $20,000,  exclusive  of  interest 
and  administrative  costs,  then  the 
authority  to  suspend  or  terminate  further 
collection  action  rests  solely  with  DO). 
Debts  of  $20,000  or  less,  after  deducting 
the  items  discussed  above,  can  be 
suspended  or  terminated  by  VA.  Section 
1.957(b)  authorizes  the  field  station 
Chief  of  Fiscal  Activity  to  suspend  or 
terminate  collection  in  accordiance  with 
Section  1.940. 

The  VA  authority  for  compromise, 
suspension,  and  termination  of  debt 
collection,  found  in  38  CFR  1.930. 1.940. 
and  1.957.  comes  directly  from  31  U.S.C. 
3711(a)  and  GAO/DO)  regulations.  4 
CFR  103.1  and  104.1.  Public  Law  101-552 
(November  15. 1990]  recently  amended 
31  U.S.C  3711(a)(2)  by  raising  the  dollar 
limit  discussed  above  from  $20,000  to 
$100,000  or  such  higher  amount  as  the 
Attorney  General  may  prescribe. 

31  VS.C.  3711(e),  which  was  not 
amended  by  the  legislation,  states  that 
federal  agencies  compromise,  suspend, 
and  terminate  collection  action  under 
the  authority  of  their  own  regulations 
and  also  under  the  authority  of  the 


standards  set  by  the  Attorney  General 
and  the  Comptroller  General.  These 
standards,  known  as  the  Federal  Claims 
Collection  Standards  (FCCS),  are 
incorporated  in  the  GAO/DOJ 
regulations  (4  CFR  chapter  II,  parts  101- 
105).  Although  GAO/DO)  have  not 
revised  their  regulations  to  comply  with 
this  new  legislation,  VA  General 
Counsel  has  determined  that  our 
regulations  must  be  changed  in  order  to 
comply  with  the  legislation.  Thus,  VA 
proposes  to  amend  38  CFR  1.930, 1.940. 
and  1.957  to  comply  with  the  revision  of 
31  U.S.C.  3711(a)(2)  and  the  mandate  of 
31  U.S.C.  3711(e). 

The  Secretary  hereby  certifies  that 
these  proposed  amended  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  these  proposed  amended 
regulations  are  therefore  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604.  The  reason  for  this  certification 
is  that  these  proposed  amended 
regulations  primarily  affect  only 
individuals  indebted  to  the  U.S. 
Government  as  a  result  of  participation 
in  programs  administered  by  the  VA  or 
military  services. 

These  proposed  regulations  have  also 
been  reviewed  under  E.0. 12291,  Federal 
Regulation,  and  have  been  determined 
to  be  nonmajor  because  they  will  not 
have  a  $100  million  annual  effect  on  the 
economy  and  will  not  have  any  adverse 
economic  impact  on  or  increase  costs  to 
consumers,  individual  industries, 
Federal,  State,  and  local  government 
agencies  or  geographic  regions. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number. 

List  of  Subjects  in  38  CFR  Part  1 

Claims,  Administrative  practice  and    ' 
procedtu«s,  Veterans. 

Approved:  December  24, 1991. 
Edward  |.  Derwinski. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  1  is  proposed  to 
be  amended  as  set  forth  below: 

PART  1— GENERAL 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sections  1.910  to  1.921  issued 
under  38  U.S.a  501. 

2.  In  §  1.912a,  paragraph  (a)  is  revised, 
paragraph  (d)(2)  is  removed,  and 
paragraph  (e)  is  added  to  read  as 
follows: 


91.912a   CoHsction  by  off  set  from  VA 
benefn  payments. 

(a)  Authority  and  scope.  VA  shall 
collect  debts  governed  by  section  1.911 
of  this  part  by  offset  against  any  current 
or  future  VA  benefit  payments  to  the 
debtor.  Unless  paragraphs  (c)  or  (d)  of 
this  section  apply,  offset  shall 
commence  promptly  after  notification  to 
the  debtor  as  provided  in  paragraph  (b) 
of  this  section.  Certain  military  service 
debts  shall  be  collected  by  offset  against 
currentor  future  compensation  or 
pension  benefit  payments  to  the  debtor 
under  authority  of  38  U.S.C.  5301(c).  as 
provided  in  paragraph  (e)  of  this  section. 

(e)  Offset  of  military  service  debts.  (1) 
In  accordance  with  38  U.S.C.  5301(c), 
VA  shall  collect  by  offset  from  any 
current  or  future  compensation  or 
pension  benefits  payable  to  a  veteran 
under  laws  administered  by  VA,  the 
uncollected  portion  of  the  amount  of  any 
indebtedness  associated  with  the 
veteran's  participation  in  a  plan 
prescribed  in  subchapter  1  or  n  of  10 
U.S.C.  chapter  73. 

(2)  Offsets  of  a  veteran's 
compensation  or  pension  benefit 
payments  to  recoup  indebtedness  to  the 
military  services  as  described  in 
paragraph  (1)  of  this  subsection  shall 
only  be  made  by  VA  when  the  military 
service  owed  the  debt  has: 

.    (i)  Determined  the  amount  of  the 
indebtedness  of  the  veteran; 

(ii)  Certified  to  VA  that  due  process  in 
accordance  with  the  procedures 
prescribed  in  31  U.S.C.  3716  have  been 
provided  to  the  veteran;  and 

(iii)  Requested  collection  of  the  total 
debt  amount  due. 

(3)  Offset  from  any  compensation  or 
pension  benefits  under  the  authority  of 
38  U.S.C  5301(c)  shall  not  exceed  15%  of 
the  net  monthly  compensation  or 
pension  benefit  payment  The  net 
monthly  compensaticm  or  pension 
benefit  payment  is  defined  as  the    -. 
authorized  monthly  compensation  or 
pension  benefit  payment  less  all  current 
deductions, 

(Authority  38  U.S.C  5301(c]  ft  5314) 

3.  Section  1.930  is  revised  to  read  as 
follows: 

§1.930   Scope  and  application. 

(a)  The  standards  set  forth  in  SS 1-930 
through  1.93Q  apply  to  the  compromise 
of  claims  in  accordance  with  31  U.S.C 
3711.  VA  may  exercise  such  compromise 
authority  where  the  claim  owed  to  VA 
does  not  exceed  4(100,000  exclusive  of 
interest  and  other  late  payment  charges. 
This  $100,000  limit  does  not  apply  to 
debts  which  arise  out  of  participation  in 
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the  loan  program  under  Chapter  37  of 
title  38  of  the  United  States  Code.  The 
Comptroller  General  or  his/her  designee 
may  exercise  compromise  authority  with 
respect  to  claims  referred  to  the  General 
Accounting  Office  (GAO).  Only  the 
Comptroller  General  or  his/her  desi^iee 
may  compromise  a  claim' that  arises  out 
of  an  exception  made  by  GAO  cm 
account  of  an  accountable  ofncer. 
including  a  claim  against  the  payer, 
prior  to  its  referral  by  GAO  to  the 
Department  of  Justice  for  litigation. 

(b)  When  the  claim  excee(k  $100,000. 
exclusive  of  interest  and  other  late 
payment  charges,  the  authority  to  accept 
a  compromise  offer  rests  solely  with  the 
Department  of  Justice.  However, 
approval  by  the  Department  of  Justice  is 
not  required  if  VA  wishes  to  reject  a 
compromise  offer  on  a  debt  in  excess  of 
$100,000.  if  VA  believes  that  the 
compromise  offer  on  a  debt  in  excess  of 
$100,000  should  be  accepted,  it  shall 
refer  the  matter  to  the  Department  of 
Justice  by  using  the  Claims  Collection 
Litigation  Report  (section  1.951).  The 
referral  should  contain  a  written 
memorandum  by  the  local  Committee  on 
Waivers  and  Compromises  specifying 
the  exact  reason  why  it  is  believed  that 
the  compromise  o^er  should  be 
accepted.  Both  the  Claims  Collection 
Litigation  Report  and  the  Committee's 
memorandum  should  be  sent  to  VA 
Central  OfTice.  Office  of  Fmancial 
Management,  for  subsequent  referral  to 
the  Department  of  Justice. 

(Authority:  31  U.S.C  3711) 

4.  Section  1.936  is  revised  to  read  as 
follows:  ' 

§1.936    Setttemant  for  a  combination  of 
reasons. 

VA  may  compromise  specific  claims 
for  any  combination  of  reasons 
authorized  by  sections  1.930-1.938. 
(Authority:  31  U.S.C  3711) 

5.  Section  1.940,  is  revised  to  read  as 
follows: 

§  1.940    Standards  for  auspendlng  or 
terNwiatlng  coliactlon  action  wopaand 
application. 

(a)  The  standards  set  forth  in  (i  1.940 
through  1.943  apply  to  the  suspension 
and  or  termination  of  collection  action 
pursuant  to  31  U.S.C.  3711{aH3)  on 
claims  which  do  not  exceed  $100,000^ 
exclusive  of  interest  and  other  late 
payment  charges,  after  deducting  the 
amount  of  partial  payments  or 
collections,  if  any.  VA  may  suspend  or 
terminate  collection  action  under 
§S  1.940  dirough  1.943  widi  respect  to 
claiots  for  money  or  property  arising  out 
of  the  Department'a^  activities  prior  to 
the  referral  of  such  daims  to  GAO  or 


the  Department  of  Justice  for  litigation. 
The  Comptroller  General  may  authorize 
such  authority  with  respect  to  such 
claims  referred  to  GAO  by  VA  prior  to 
their  further  referral  to  the  Department 
of  Justice  for  litigation. 

(b)  If  after  deducting  the  amount  of 
any  partial  payments  or  collections,  a 
claim  exceeds  $100,000,  exclusive  of 
interest  and  other  late  payment  charges, 
then  the  authority  to  suspend  or 
terminate  collection  action  rests  solely 
with  the  Department  of  Justice.  If  VA 
determines  that  suspension  or 
termination  is  appropriate  for  such  a 
debt  after  evaluation  in  accordance 
with  the  standards  set  forth  in  §§  1.941 
and  1.942.  then  the  matter  shall  be 
referred  to  the  Department  of  Justice, 
using  the  Claims  Collection  Litigation 
Report  (see  §  1.951).  The  referral  shall 
contain  a  written  recommendation, 
which  specifies  the  reasons  why 
suspension  or  termination  is 
advantageous  to  the  government.  If  VA 
determines  that  its  claim  is  plainly 
erroneous  or  clearly  without  legal  merit, 
it  may  terminate  collection  regardless  of 
the  amount  involved,  without  the 
concurrence  of  the  Department  of 
Justice.  If  VA  decides  not  to  suspend  or 
terminate  collection  action  on  the  claim. 
Justice  Department  approval  is  not 
required. 

(Authority:  31  U.S.C.  3711) 

6.  In  S  1.955,  paragraphs  (a)(1)  and  (d) 
and  the  authority  citation  at  the  end  of 
the  section  are  revised  to  read  as 
follows: 

§1.9SS    npgional  Offico  Commttt— a  on 
Waivers  and  Compromises. 

(a)  Delegation  of  authority  and 
establishment  (1)  Sections  1.9S5  et  seq. 
are  issued  to  implement  the  authority  for 
waiver  consideration  found  in  38  LI.S.C. 
5302  and  S  U.S.C.  5584  and  the 
compromise  authority  found  in  38  U.S.C 
3720(a)  and  31  U.S.C.  3711.  The  duties, 
delegations  of  authority,  and  all  actions 
required  of  the  Committees  on  Waivers 
and  Compromises  are  to  be 
accomplished  under  the  direction  of. 
and  authority  vested  in,  the  Director  of 
the  regional  office. 
*        •        •        •        • 

(d)  Overall  control.  The  Assistant 
Secretary  for  Finance  and  Information 
Resources  Management  (IRM)  is 
delegated  complete  management 
authority,  including  planning,  policy 
formulation,  control  coordination, 
supervision,  and  evaluation  of 
Committee  operations. 

(Authority:  36  U.S.C.  S30t  38  U.S.C.  3720(a),  S 
U.S.C.  5584.  and  31  U.S.C  3711.) 


7.  In  S  1.957,  paragraphs  (a)(2)(i).  (ii) 
(A),  (B).  (C)  and  (D)  and  (b)  (1)  and  (2) 
are  revised  to  read  as  follows: 

§1.957    Commlttaa  authority. 

(a)  *  *  * 

(2)  Compromises,  (i)  Loan  program 
debts  (38  U.S.C.  3720(a)).  Accept  or 
reject  a  compromise  offer  irrespective  of 
the  amount  of  the  debt  (loan  program 
matters  under  38  U.S.C  chapter  37  are 
unlimited  as  to  amount). 

(ii)  Other  than  loan  program  debts  (31 
U.S.C.  3711). 

(A)  Accept  or  reject  a  compromise 
offer  on  a  debt  which  exceeds  $1,(X)0  but 
which  is  not  over  $100,000  (both 
amounts  exclusive  of  interest  and  other 
late  payment  charges). 

(B)  Accept  or  reject  a  compromise 
offer  on  a  debt  of  a  $1,000  or  less, 
exclusive  of  interest  and  other  late 
payment  charges,  which  is  not  disposed 
of  by  the  Chief.  Fiscal  activity,  pursuant 
to  paragraph  (b)  of  this  section. 

(C)  Reject  a  compromise  offer  on  a 
debt  which  exceeds  $100,000.  exclusive 
of  interest  and  other  late  payment 
charges. 

(D)  Recommend  approval  of  a 
compromise  offer  on  a  debt  which 
exceeds  $100,000,  exclusive  of  interest 
and  other  late  payment  charges.  The 
authority  to  accept  a  compromise  offer 
on  such  a  debt  rests  solely  within  the 
jurisdiction  of  the  Department  of  Justice. 
The  Committee  should  evaluate  a 
compromise  offer  on  a  debt  in  excess  of 
$100,000.  using  the  factors  set  forth  in 
|§  1.930  through  1.938.  If  the  Committee 
believes  that  the  compromise  offer  is 
advantageous  to  the  government,  then 
the  Committee  members  shall  so  state 
this  conclusion  in  a  written 
memorandum  of  recommendation  of 
approval  to  the  Chairperson.  This 
recommendation,  along  with  a  Claims 
CoUecUon  Litigation  Report  (CCLR) 
completed  in  accordance  with  §  1.951. 
will  be  referred  to  VA  Central  Office. 
Office  of  Financial  Management  (047FS). 
for  submission  to  the  Department  of 
Justice  for  final  approval 

(b)  Chief  of  Fiscal  activity.  The  Chief 
of  the  Fiscal  activity  at  both  VBA  and 
VHA  offices  has  the  authority,  as  to 
debts  within  his/her  jurisdiction,  to: 

(1)  On  other  than  loan  program  debts 
under  38  U.S.C  chapter  37.  accept 
compromise  offers  of  50%  or  more  of  a 
total  debt  not  in  excess  of  $1,000, 
exclusive  of  interest  and  other  late 
payment  charges,  regardless  of  whether 
or  not  there  has  been  a  prior  denial  of 
waiver. 

(Z)  On  other  than  loan  program  debts 
under  38  U.S£.  chapter  37,  reject  any 
offer  of  compromise  of  a  total  debt  net 


3038 Federal  Register  /  Vol.  57.  No.  17  /  Monday.  January  27.  1992  /  Proposed  Rules 


in  excess  of  $1,000,  exclusive  of  interest 
and  other  late  payment  charges, 
regardless  of  whether  or  not  there  has 
been  a  prior  denial  of  waiver. 

(Authority:  31  U.S.C.  3711  and  38  U.S.C. 

3720(a)). 

|FR  Doc.  92-1734  Filed  1-24-92;  8:45  am| 

BILLING  COOC  tSM-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  165 
(OPP-2S0088;  FRL  4009-9] 


Notification  to  ttie  Secretary  of 
Agriculture  of  a  Proposed  Regulation 
on  Pesticide  Management  and 
Disposal 

AGENCY:  Environmental  Proteqtion 

Agency  (EPA). 

action:  Notificatioji  to  the  Secretary  of 

Agriculture. 

SUMMARY:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  Agriculture  a  proposed 
regulation  establishing  procedures  for 
mandatory  and  voluntary  recall  actions 
taken  under  section  19  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  This  action  is  required  by 
section  25(a)(2)(A)  of  FIFRA. 
FOR  FURTHER  INFORMATION  CONTACTrBy 
mail:  David  Stangel,  Office  of 
Compliance  Monitoring  {EN-342W),  U.S. 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington,  DC  20460, 
telephone:  (703)  308-8295. 
SUPPLEMENTARY  INFORMATION:  Section 
25(a)(2)(A)  of  FIFRA  provides  that  the 
Administrator  provide  the  Secretary  of 
Agrfculture  with  a  copy  of  any  proposed 
regulation  at  least  60  days  prior  to 
signing  it  for  publication  in  the  Federal 
Register.  If  the  Secretary  comments  in 
writing  regarding  the  proposed 
regulation  within  30  days  after  receiving 
it,  and  if  requested  by  the  Secretary,  the 
Administrator  shall  issue  for  publication 
in  the  Federal  Register  with  the 
proposed  regulation,  the  comments  of 
the  Secretary,  and  the  response  of  the 
Administrator  concerning  the 
Secretary's  comments.  If  the  Secretary 
does  not  comment  in  writing  within  30 
days  after  receiving  the  proposed 
regulation,  the  Administrator  may  sign 
the  proposed  regulation  for  publication 
in  the  Federal  Register  anytime  after  the 
30-day  period. 

This  notice  announces  that  the  EPA 
has  forwarded  a  proposed  regulation 
proposing  procedures  for  mandatory  and 
voluntary  recall  actions  taken  under 
section ,19  of  FIFRA.  The  proposed 


regulations  establishes  criteria  for 
acceptable  storage  and  disposal  plans 
which  registrants  may  submit  to  the 
Agency  to  become  eligible  for 
reimbursement  of  storage  costs,  and 
procedures  for  the  indemnification  of 
owners  of  suspended  and  cancelled 
pesticides  authorized  by  section  15  of 
FIFRA.. 

As  required  by  FIFRA  section  25(a)(3). 
a  copy  of  this  proposed  regulation  has 
been  forwarded  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  Senate. 

As  required  by  FIFRA  section  25(d),  a 
copy  of  this  proposed  regulation  has 
also  been  forwarded  to  the  Scientific 
Advisory  Panel. 

Authority:  7  U.S.C.  136  el  seq. 

Dated:  January  16, 1992. 

Michael  M.  Stahl. 

Director.  Office  of  Compliance  Monitoring. 

|FR  Doc.  92-1896  Filed  1-24-92;  8:45  am| 

BILLING  CODE  <560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  43  and  63 

[CC  Docket  No.  91-360;  FCC  91-402] 

International  Common  Carrier  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  On  December  12, 1991,  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  seeking  comment 
on  its  proposal  to  modify  its  1985 
International  Competitive  Carrier 
decision  regarding  regulation  of 
"foreign-owned"  U.S.  common  carriers 
in  their  provision  of  international 
services.  The  current  policy,  which 
treats  "foreign-owned"  U.S.  common 
carriers  as  dominant  in  their  provision 
of  all  international  services  to  all  foreign 
markets,  would  be  replaced  by  a  policy 
that  regulates  U.S.  international  carriers, 
whether  U.S.-or  foreign-owned,  as 
dominant  only  on  those  routes  where 
their  foreign  affiliates  have  the  ability  to 
discriminate  against  non-affiliated  U.S. 
international  carriers  in  the  provision  of 
access  to  bottleneck  facilities  and 
services. 

DATES:  Comments  are  due  on  or  before 
February  26, 1992  and  replies  are  due  on 
or  before  March  17, 1992. 
ADDRESSES:  Federal  Communications 
Commission.  1919  M  St.,  N.W.. 
Washington,  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen ).  Collins.  Assistant  Director, 

Offlce  of  International  Communications. 

(202)  632-0935,  or  Susan  O'  Connell, 

Attorney.  Common  Carrier  Bureau,  (202) 

632-3214. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted 
December  12, 1991,  and  released  January 
10, 1992.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  St.,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1114  21st  St.. 
NW..  Washington.  DC  20036. 

The  following  collection  of 
information  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h)). 
Copies  of  the  submission  may  be 
purchased  from  the  Commission's 
current  copy  contractor,  Downtown 
Copy  Center.  (202)  452-1422 1114  21st 
Street  NW..  Washington,  DC  20036. 
Persons  wishing  to  comment  on  this 
information  collection  should  direct 
their  comments  to  Jonas  Neihardt,  (202) 
395-4814.  Office  of  Management  and 
Budget,  room  3235  NEOB,  Washington, 
DC  20503.  For  further  information 
contact  Judy  Boley,  Federal 
Communications  Commission,  (202)  632- 
7513. 

OMB  Number:  None. 

Title:  Regulation  of  International 
Common  Carrier  Services. 

Action:  Proposed  Revision  and  New 
Collection. 

Respondents:  Business  or  other  for 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
and  one  time  requirement. 

Estimated  Annual  Burden:  355  total 
annual  hours;  285  responses;  1.25 
average  hours  per  response. 

Needs  and  Uses:  The  proposed  rujes 
would  govern  the  regulation  of  U.S. 
international  common  carriers,  and 
require  such  carriers  to  submit 
ownership  information  permitting  the 
FCC  to  determine  their  proper  regulatory 
status.  The  proposed  rules  would  assist 
the  FCC  in  ensuring  fair  treatment 
among  U.S.  carriers  in  foreign  markets. 

Summary  of  Notice  of  Proposed 
Rulemaidng 

The  Notice  of  Proposed  Rulemaking 
proposes  to  replace  the  current  policy 
that  treats  "foreign-owned"  U.S. 
common  carriers  as  dominant  in  their 
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provision  of  all  international  services  to 
all  foreign  markets  with  a  policy  that 
regulates  VS.  international  carriers, 
whether  U.S.-or  foreign-owned,  as 
dominant  only  on  those  routes  where 
their  foreign  afTiliates  have  the  ability  to 
discriminate  against  non-affiliated  U.S. 
international  carriers  in  the  provision  of 
access  to  bottleneck  facilities  and 
services.  In  modifying  the  international 
competitive  carrier  policy  with  regard  to 
"foreign-owned"  U.S.  carriers,  the 
Commission  does  not  at  this  time 
propose  to  change  other  components  of 
the  1985  decision. 

Since  adoption  of  the  1985  policy  U.S. 
carriers  have  been  increasingly 
successful  in  obtaining  operating 
agreements  for  international  message 
telephone  service  (IMTS).  Additionally, 
some  foreign  administrations  have 
begun  to  privatize  their 
telecommunications  properties,  to  open 
telecommunications  services  markets  to 
entry  by  new  providers  and  to  take 
other  steps  to  make  their  markets  more 
competitive  for  the  provision  of 
telecommunications  services.  As  a  result 
of  these  market  changes  the  Commission 
tentatively  concludes  that  the  current 
foreign-owned  carrier  policy  is  no  longer 
appropriate.  Although  the  Commission 
remains  concerned  about  the  potential 
for  preferential  treatment  that  may  be 
accorded  U.S.  carriers  by  their  affiliates 
in  foreign  markets,  it  tentatively 
concludes  that  the  current  policy  can  be 
modified  in  light  of  the  progress  that  has 
been  made  to  date  by  U.S.  carriers  in 
obtaining  operating  agreements  and  of 
its  desire  to  encourage  further  market 
openings  in  other  countries. 

The  ability  to  inhibit  U.S.  carrier 
competition  to  any  particular  foreign 
market  or  to  treat  U.S.  carriers 
inequitably  primarily  arises  from  the 
ability  of  the  afTiliated  correspondent  in 
that  foreign  market  to  discriminate 
against  non-affiliated  U.S.  carriers  in 
terms  of  operating  agreements  and 
access  to  bottleneck  facilities.  The 
current  policy  of  encompassing  routes 
where  the  affiliated  correspondent  may 
not  have  this  ability  results  in 
unnecessary  application  of  Commission 
regulation,  particularly  now  when  the 
concerns  thiat  caused  the  Commission  to 
adopt  the  foreign-o«vned  carrier  policy 
in  1985  have  been  addressed  in  many 
markets. 

Moreover,  the  Commission  is 
encouraged  by  the  progress  made  by 
U.S.  companies  in  making  significant 
telecommunicationa  investments  in 
other  countries  over  the  past  several 
years.  These  investments  also  have 
resulted  in  U.S.  companies  acquiring 
control  of  bottleneck  facilities  in  foreign 


markets.  To  the  extent  that  the 
Commission  remains  concerned  with  the 
ability  of  a  foreign  affiliate  to  deny 
IMTS  operating  agreements  to  non- 
affdiated  U.S.  carriers  and  to 
discriminate  against  such  carriers  in  the 
terms  of  access,  these  same  concerns 
apply  when  a  U.S.-owned  company 
acquires  foreign  bottleneck  facilities  and 
also  is  affiliated  with  a  U.S.  carrier  in  its 
provision  of  international  services  from 
the  United  States. 

Emphasis  on  Discriminatory  Use  of 
Bottleneck  Facilities 

The  Commission  tentatively 
concludes  that  traditional  title  II  rate 
and  entry  regulation  of  U.S. 
international  carriers  is  warranted  only 
for  those  routes  where  the  U.S. 
international  carrier's  affiliate  has  the 
ability  to  discriminate  through  control  of 
bottleneck  services  or  facilities  in  a 
foreign  market.  The  Notice  proposes  a 
two-step  test  to  identify  "bottleneck 
services  and  facilities." 

First,  the  Commission  must  identify 
the  types  of  ser\'ices  and  facilities  that  a 
U.S.  international  carrier's  affiliate 
potentially  could  use  to  discriminate 
among  competing  U.S.  carriers  in  the 
foreign  market.  The  Commission 
proposes  to  include  only  those  tj^ies  of 
facilities  and  services  that  it  regulates 
as  common  carriage  in  the  United  States 
and  that  also  are  used  to  deliver  U.S. 
international  traffic  into  a  foreign 
market  This  would  include  international 
services  and  facilities,  up  to  and 
including  the  international  switch,  that 
are  required  to  deliver  U.S.  international 
traffic  into  the  foreign  market.  The 
Commission  also  requests  comment 
whether  to  extend  the  definition  of 
bottleneck  facilities  and  services 
beyond  the  international  switch. 

Second,  the  Commission  must  identify 
the  circumstances  that  would  warrant 
the  conclusion  that  a  U.S.  carrier's 
affiliate  has  bottleneck  control  in  a 
foreign  market,  i.e..  market  power  in  the 
provision  of  services  and  facilities  that 
could  be  used  to  discriminate  among 
competing  U.S.  international  carriers. 
The  Commission  tentatively  concludes 
that  the  deftnition  of  "botUeneck 
control"  should  include  the  existence  of 
a  legally  protected  monopoly  or  a 
monopoly  in  fact  for  the  provision  of  the 
facilities  and  services  identified  in  step 
1.  The  Commission  also  believes  it  is 
appropriate  to  recognize  the  efficacy  of 
regulatory  policy  in  controUing  the 
ability  of  a  carrier  to  engage  in 
discrimination  through  control  of 
bottleneck  facilities  and  services. 

Therefore,  the  Commission  proposes 
to  place  the  burden  on  the  U.S.  affiliate 
of  •  foreign  provider  of 


telecommunications  facilities  and 
ser\'ices  to  demonstrate  that  the  foreign 
market  for  such  services  and  facilities  is 
open  and  competitive:  that  is.  that  the 
foreign  provider  does  not  have  market 
power  in  the  relevant  market  segment 
Alternatively,  it  may  demonstrate  the 
existence  of  a  legal  and  regulatory 
structure  that  effectively  prevents 
discrimination  against  non-affiliated 
U.S.  carriers. 

The  proposal  applies  to  U.S.  facilities- 
based  and  resale  carriers  alike. 

The  proposal  would  define  an  affiliate 
as  any  entity  that  controls,  is  controlled 
by,  or  is  under  common  control  with  a 
provider  of  telecommunications  services 
or  facilities  in  a  foreign  market  Rather 
than  relying  on  a  specific  ownership 
percentage  benchmark  to  define  control 
the  proposal  would  rely  in  the  first 
instance  on  the  submission  of 
certifications  and  ownership 
information  by  applicants  seeking 
carrier  authorization  under  section  214. 
The  certification  and  information  would 
be  required  of  each  section  214 
applicant  under  part  63  of  the  rules.  The 
certification  would  state  that  the 
applicant  is  not  affiliated  with  a 
provider  of  telecommunications  services 
or  facilities  in  the  country  to  which  it 
seeks  to  provide  service.  Any  applicant 
unable  to  make  such  a  certification 
would  be  regulated  as  dominant  for  U.S. 
international  service  to,that  country 
unless  it  could  demonstrate  in  its 
application  that  its  affiliate  does  not 
have  the  ability  to  discriminate  through 
control  of  bottleneck  facilities  or 
services  against  non-affiliated  U.S. 
international  carriers.  The  associated 
information  required  of  each  applicant 
would  be  the  name,  address,  citizenship 
and  principal  businesses  of  it  principal 
stockholders  or  other  equity  holders  and 
interlocking  directorates. 

As  an  alternative,  the  Commission 
also  requests  comment  on  whether  the 
public  interest  requires  considering 
levels  of  ownership  that  may  constitute 
the  substantial  ability  to  influence  the 
affairs  of  a  company.  Under  this 
proposal,  the  Commission  would  require 
that  applicants  certify  that  50  percent  or 
more  of  their  equity  is  not  owned  of 
record  by  or  for  the  benefit  of  one  or 
more  providers  of  foreign 
telecommunications  services  or 
facihties. 

The  Commission  also  requests 
comment  on  whether,  where  the 
ownership  or  management  interest  of  a 
telecommunications  provider  in  a 
foreign  market  reaches  a  given  level  that 
may  fall  short  of  control  it  should 
nonetheless  require  the  carrier  to 
demonstrate  the  provider  does  not  have 


-A 


3040 


Federal  Register  /  Vol.  57.  No.  17  /  Monday.  January  27.  1992  /  Proposed  Rules 


the  ability  to  discriminate  in  its  home 
market  against  non-afHliated  U.S. 
carriers,  and  whether  the  current  15 
percent  ownership  benchmark  should  be 
raised  to  a  more  relevant  standard  for 
the  concerns  addressed  in  the  Notice. 
The  Commission  additionally  seeks 
comment  on  the  potential  for  a 
telecommunications  provider  to  leverage 
its  foreign  market  bottleneck  into  other 
markets  where  it  has  no  bottleneck 
control. 

Public  Benefits 

The  Commission  believes  the 
modified  policy  is  consistent  with  its 
overall  goals  of  encouraging 
competition.  It  also  would  avoid  the 
appearance  of  unequal  treatment  of 
foreign-owned  carriers  because 
dominant  status  on  specific  routes 
would  not  be  based  on  the  foreign 
ownership  of  the  U.S.  carrier  but  on  the 
bottleneck  control  of  the  carrier's 
affiliate  in  the  foreign  market.  To  the 
extent  that  the  policy  would  allow 
streamlined  regulation  on  certain  routes, 
the  benefits  of  streamlining  would 
redound  to  U.S.  consumers.  Noting  the 
Economic  Report  of  the  President  about 
the  benefits  engendered  by  the  global 
production  and  trade  networks  of 
modem  multinational  corporations  and 
the  undesirability  of  policies  aimed  at 
restricting  foreign  investment,  the 
Commission  asks  for  comment  on 
whether  the  proposed  policy  would  be 
more  conducive  to  foreign  capital 
investment  in  U.S.  industry  that  might 
be  in  the  public  interest. 


Filing  Requirements 

The  Commission  proposes  to  amend 
part  63  of  its  rules  to  require  each 
applicant  for  section  214  authority  to 
provide  international' common  carrier 
services  to  certify  that  it  is  not  affiliated 
with  a  telecommunications  facilities  or 
service  provider  in  the  country  to  which 
it  seeks  to  provide  service,  and  to 
provide  the  name,  address,  citizenship 
and  principal  businesses  of  its  principal 
stockholders  or  other  equity  holders, 
and  any  interlocking  directorates.  The 
Commission  also  proposes  to  amend 
part  43  of  its  rules  to  require  all 
authorized  U.S.  international  carriers 
affiliated  with  providers  of 
telecommunications  facilities  and 
services  in  a  foreign  market  to  provide  a 
list  of  such  affiliations  within  ninety 
days  of  the  release  date  of  the  Report 
and  Order  adopted  in  this  proceeding. 
Also,  the  Commission  proposes  to 
require  any  authorized  international 
carrier  that  subsequently  becomes 
a^iliated  with  a  facilities  or  service 
provider  in  a  foreign  market  to  notify  the 


Commission  within  90  days  of  the 
transaction. 

Ordering  Clauses 

Accordingly.  //  is  ordered  Thai  Notice 
is  hereby  given  of  the  proposed 
regulatory  action  described  above,  and 
that  Comment  is  sought  on  these 
proposals. 

For  further  information  on  this  item 
contact  Kathleen  J.  Collins.  Assistant 
Director.  Office  of  International 
Communications.  (202)  632-0935.  or 
Susan  O'Connell,  Attorney.  Common 
Carrier  Bureau.  (202)  632-3214. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

List  of  Subjects  in  47  CFR  Parts  43  and 
63 

Communications  common  carriers. 

Rule  Changes 

Title  47  CFR.  parts  43  and  63.  are 
proposed  to  be  amended  as  follows: 

PART  63— EXTENSION  OF  LINES  AND 
DISCONTINUANCE  OF  SERVICE  BY 
CARRIERS  AND  GRANTS  OF 
RECOGNIZED  PRIVATE  OPERATING 
AGENCY  STATUS 

1.  The  authority  for  part  63  continues 
to  read  as  follows: 

Authority:  Sec.  4,  48  Stat.  1066,  as 
amended;  47  U.S.C.  154.  Interpret  or  apply 
sec.  214,  48  Stat.  1075,  as  amended;  47  U.S.C. 
214. 

2.  Section  63.01  is  amended  by  adding 
paragraph  (r)  to  read  as  follows: 

§  63.01    Contents  of  applications. 


(r)  A  certification  that  the  applicant  is 
not  affiliated  with  a  telecommunications 
provider  in  the  countries  to  which  it 
seeks  to  provide  service,  or  a  statement 
that  the  applicant  is  unable  to  make 
such  a  certification. 

(1)  The  certification  should  state 
individually  those  countries  in  which  the 
applicant  does  not  have  an  affiliate. 

(2)  For  purposes  of  this  certification, 
an  affiliated  is  any  entity  that  controls, 
is  controlled  by,  or  is  under  common 
control  with  a  provider  of 
telecommunications  services  or  facilities 
in  a  foreign  market. 

(3)  In  support  of  the  required 
certification,  each  applicant  shall  also 
provide  the  name,  address,  citizenship 
and  principal  businesses  of  its  principal 
shareholders  or  other  equity  holders  and 
identify  any  interlocking  directorates. 

(4)  Any  applicant  that  cannot  make 
the  foregoing  certification  may  provide 
information  that  demonstrates  that  its 


affiliate  does  not  have  the  ability  to 
discriminate  against  non-affiliated  U.S. 
international  carriers  through  control  of 
bottleneck  facilities,  and  services  in  the 
foreign  market  as  defined  in  the  Report 
and  Order  in  CC  Docket  No.  91-360 
released . 

PART  43— REPORTS  OF 
COMMUNICATION  COMMON 
CARRIERS  AND  CERTAIN  AFFILIATES 

1.  The  authority  citation  for  part  43 
continues  to  read  as  follows: 

Authority:  Sec.  4, 48  Stat.  1066.  as 
amended;  47  U.S.  154.  unless  otherwise  noted, 
interpret  or  apply  sees.  211.  219. 48  Stat.  1073, 
1077.  as  amended:  47  U.S.C.  211. 219. 220. 

2.  Section  43.91  is  added  to  read  as 
follows: 

§  43.91    Reports  of  international  carriers 
affiliated  with  telecommunications 
providers  in  foreign  marliet*. 

(a)  Every  carrier  authorized  under 
section  214  to  provide  international 
common  carrier  services  that  is 
affiliated  with  providers  of 
telecommunications  facilities  and 
services  in  foreign  markets  shall  file  a 
list  of  such  affiliations  with  the 
Secretary. 

(b)  Any  carrier  authorized  under 
section  214  Co  provide  international 
common  carrier  services  that 
subsequently  becomes  affiliated  with  a 
telecommunications  provider  in  a 
foreign  market  shall  notify  the  Secretary 
within  ninety  (90)  days  of  the 
transaction. 

[FR  Doc.  92-1813  Filed  1-24-92;  8:45  am) 
BILLING  COOE  tril-OI-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  222 

[Docl(et  No.  911009-1252] 

Engangered  Fish  and  Wildlife;  Gray 
Whale 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Notice  of  public  hearing. 

summary:  NMFS  announces  the  times, 
dates  and  locations  for  a  public  hearing 
under  the  Endangered  Species  Act 
(ESA)  in  order  to  receive  comments  from 
the  general  public  on  its  proposal  to 
remove  the  eastern  North  Pacific  gray 
whale  from  the  ESA's  List  of 
Endangered  and  Threatened  Wildlife. 
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DATES:  The  public  hearings  are 
scheduled  as  follows; 

1.  February  14, 1992,  9:30  a.m.-4:30 
p.m.  Silver  Spring,  Maryland. 

2.  February  25. 1992.  6-10  p.m.  Long 
Beach,  California. 

Written  comments  will  be  accepted 
through  March  6, 1992. 
ADDRESSES:  The  public  hearings  will  be 
held  in  the  following  locations: 

1.  Silver  Spring — Silver  Spring  Metro 
Center  Building  2,  Second  Floor 
Conference  Room,  1325  East-West 
Highway,  Silver  Spring.  Maryland. 

2.  Long  Beach — Ramada  Renaissance 
Hotel,  111  East  Ocean  Blvd.  Long  Beach. 
California. 

Comments  should  be  mailed  to  the 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  Silver  Spring,  MD 
20910.  A  copy  of  the  1991  Proposed 
Determination  and  Rule  is  available 
upon  request  from  this  same  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Charles  Kamella,  NMFS,  at  (301) 
713-2322  or  Mr.  James  Lecky  (310)  980- 
4015. 

SUPPLEMENTARY  INFORMATION:  On 
November  22. 1991  (56  FR  58869),  NMFS 
published  a  proposed  determination  that 
the  eastern  North  Pacific  (California) 
stock  of  gray  whale  should  be  removed 
from  the  ESA's  List  of  Endangered  and 
Threatened  Wildlife.  This  proposed 


change  is  based  on  evidence  that  this 
stock  has  recovered  to  near  its 
estimated  original  pre-commercial 
exploitation  population  size  and  is 
neither  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range,  nor  likely  to  again  become 
endangered  within  the  foreseeable 
future  throughout  all  or  a  significant 
portion  of  its  range.  NMFS  believes  that 
the  western  Pacific  gray  whale  stock, 
which  is  geographically  isolated  from 
the  eastern  stock,  has  not  recovered  and 
should  remain  listed  as  endangered. 
Section  4(a)(1)  of  the  ESA  and  the 
NMFS"  listing  regulations  (50  CFR  part 
424)  set  forth  procedures  for  listing, 
reclassifying  or  removing  species.  The 
Secretary  of  either  the  Interior  or 
Commerce  depending  upon  the  species 
involved,  must  determine  through  the 
regulatory  process  if  any  species  is 
endangered  or  threatened  based  upon 
any  one  or  a  combination  of  the 
following  factors:  (1)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes;  (3)  disease  or  predation:  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or  man- 
made  factors  affecting  its  continued 
existence. 


The  ESA  requires  that  a  determination 
to  list  (or  delist)  a  species  as  endangered 
or  threatened  be  made  solely  on  the 
basis  of  the  best  available  scientific  and 
commercial  information  concerning  that 
species  relative  to  the  factors  discussed 
above.  For  that  reason,  participants  are 
requested  to  direct  .their  comments  to 
one  or  more  of  the  above  factors. 

The  meetings  will  be  open  to  the 
public.  Interested  parties  may  present 
data,  information,  or  views,  orally  or  in 
writing,  on  the  proposed  determination. 
Oral  statements  may  be  limited  in  length 
if  the  number  of  parties  present  at  the 
meetings  necessitates  such  a  limitation. 
There  are  however,  no  limits  to  the 
length  of  written  comments  or  materials 
presented  at  the  meetings  or  mailed  to 
NMFS  (see  "ADDRESSES"). 

In  the  November  22. 1991,  proposed 
rule,  NMFS  gave  notice  that  the 
comment  period  would  close  on  January 
21, 1992.  However,  as  a  result  of  the 
public  hearing,  the  comment  period  on 
the  proposed  rule  has  been  extended 
until  March  6, 1992  (see  57  FR  2247. 
January  21, 1992),  in  order  to  allow  thfe 
public  sufficient  time  to  attend  hearings 
and  complete  their  written  comments. 

Dated:  January  21. 1992. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
|FR  Doc.  92-1828  Filed  1-24-92:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  ruies  that  are  applicable  to  the 
put}lic.  Notices  of  hearings  and 
Investigatiors,  committee  meetings,  agency 
decisions  and  njlings,  delegations  of 
authority,  liiing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  furKtioris  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

OSI  Implententors'  Workshop;  1993 
Meeting  Dates  I 

agency:  National  Institute  of  Standards 
and  Technology  (NIST).  Conunerce. 

ACTNMl:  Notice. 

summary:  The  NIST  announces  four  (4) 
workshop  sessions  to  reach  implementor 
agreements  on  Open  Systems 
Interconnection  (OSI)  computer  network 
protocols. 

DATES:  The  1993  meeting  dates  for  the 
workshops  have  been  established  and 
are  as  follows: 

March  8-12, 1993 

June  7-11. 1993 

September  13-17, 1993 

December  6-10, 1993 

The  meetings  will  be  hosted  by  NIST 
and  current  plans  are  to  hold  the 
meetings  at  Gaithersburg,  Maryland. 

ADOHESSES:  To  register  for  the 
workshops,  companies  may  contact:  OSI 
Workshop  Series,  Attn:  Brenda  Gray. 
National  Institute  of  Standards  and 
Technology.  Building  225.  room  B-217. 
Gaithersburg.  MD  20899,  Telephone: 
(301)  975-3664. 

The  registration  request  must  name 
the  company  representative(8)  and 
specify  the  business  address  and 
telephone  number  for  each  participant. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  questions  contact.  Tim 
Boland.  (301)  975-3608. 

SUPPLEMENTARY  INFORMATION:  The 

workshops  will  cover  protocols  in  seven 
layers  of  the  ISO  Reference  Model.  A 
registration  fee  will  be  charged  for 
attending  the  workshops.  Participants 
are  expected  to  make  their  own  travel 
arrangements  and  accommodations. 
NIST  reserves  the  right  to  cancel  any 
part  of  the  woriishops. 


Dated:  |anuary  21. 1992. 
lohn  W.  Lyons, 
Director. 
[FR  Doc.  92-1906  Filed  1-24-92;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Conoco,  InCn 
From  an  Objection  by  the  California 
Coastal  Commission 

aqency:  National  Oceanic  and 

Atmospheric  Administration, 

Commeree. 

action:  Dismissal  of  appeal. 

On  July  5. 1988.  the  Secretary  of 
Commerce  received  a  notice  of  appeal 
from  Conoco.  Inc.  (Appellant).  The 
Appellant  is  appealing  to  the  Secretary 
under  sections  307(c)(3)  (A)  and  (B)  of 
the  Coastal  Zone  Management  Act 
(CZMA)  and  the  Department's 
implementing  regulations,  15  CFR  part 
930,  subpart  H.  The  appeal  is  taken  from 
an  objection  by  the  California  Coastal 
Commission  to  the  Appellant's 
consistency  certification  for  its  proposed 
Plan  of  Exploration  (POE)  and  an 
individual  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  for 
OCS  Lease  P-0522.  OCS  Lease  P-0522  is 
located  approximately  nine  miles  south 
of  the  City  of  Santa  Barbara. 

At  the  Appellant's  request,  the 
General  Counsel  for  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  granted  a  stay 
of  the  consistency  appeal,  which  was 
not  opposed  by  the  State.  The  Appellant 
has  now  requested  that  the  appeal  be 
withdrawn.  The  State  concurs  with  that 
request.  The  appeal  has  therefore  been 
dismissed,  with  prejudice.  The 
Appellant  is  barred  from  filing  another 
appeal  from  California's  objection  to  its 
original  consistency  certification. 

FOR  ADDITIONAL  INFORMATION  CONTACT. 

Margo  E.  Jackson,  Assistant  General 
Counsel  for  Ocean  Services.  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue  NW..  suite  603, 
Washington.  DC  20235.  (202)  606-4200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 


Dated:  January  17, 1992. 
Thomas  A.  Campbell, 
General  Counsel. 

[FR  Doc.  92-1891  Filed  1-24-92;  8:45  am] 
MIXING  cooc  ssw-oe-ii 


COMMITTEE  FOR  THE 
IMPL£MENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  import  Restraint 
UmiU  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textites  and  Textile 
Products  Produced  or  Manufactured  n 
Taiwan;  Correction 

January  22. 1992. 

In  the  letter  to  the  Commissioner  of 
Customs  published  in  the  Federal 
Register  on  November  20. 1991  (56  FR 
58558).  make  the  following  corrections  in 
the  table  under  "Twelve-month  restraint 
limit"  for  Group  I  and  Categories  619/ 
620,  respectively: 

1.  In  the  first  column,  first  line,  change 
542,631.617  square  meters  equivalent  to 
539,839,180  square  meters  equivalent. 

2.  In  the  second  column,  second  line, 
change  9.397.879  square  meters  to 
11,973,169  square  meters. 

Auggie  0.  Tantillo. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  92-1904  Filed  1-24-92; .8:45  am] 

MLUNO  CODE  3510-m-f 


Soliciting  Public  Comments  on  a 
Proposal  for  a  New  Outward 
Processing  Program 

(anuary  21, 1992. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  The  Chairman  of  CITA  requests 
comments  on  a  proposal  for  a  new 
outward  processing  program  for  U.S. 
textiles  which  would  be  made  into 
apparel  in  certain  foreign  countries. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 


UMI 
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Agricultural  Act  of  1956,  as  amended  (7 
U.SC.  1854). 

At  the  request  of  the  Office  of  the 
United  States  Trade  Representative,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  (CITA)  is  seeking 
public  comment  on  a  new  outward 
processing  program. 

As  part  of  the  President's  Trade 
Enhancement  Initiative  foi-  Central  and 
Eastern  Europe,  certain  countries  have 
requested  that  the  U.S.  negotiate  an 
outward  processing  program  that  would 
liberalize  U.S.  quota  treatment  of 
apparel  made  in  Central  and  Eastern 
Europe  from  U.S.  fabric.  If  the  U.S. 
negotiates  a  new  program,  the  U.S.  will 
consider  extending  it  to  beneflciaries  of 
the  Caribbean  Basin  Initiative  and  the 
Andean  Initiative. 

CITA  is  considering  allowing 
preferential  quota  access  for  apparel 
that  has  been  cut  and  sewn  abroad  in 
beneficiary  countries  from  U.S.-formed 
fabric  when  imported  by  U.S.  apparel 
producers.  This  program  would  differ 
from  the  current  Guaranteed  Access 
Level  program  in  that(a)  cutting  could  be 
done  in  the  beneficiary  country  and  (b) 
the  importer  and  exporter  would  have  to 
be  a  U.S.  apparel  producer  certified  to 
participate  in  the  program.  A 
preferential  quota  access  can  be  put  into 
place  administratively.  A  duty  reduction 
for  apparel  which  has  been  cut  and 
sewn  outside  the  Customs  Territory  of 
the  United  States  would  have  to  be 
established  legislatively.  The  European 
Community  has  an  outward  processing 
program  that  allows  apparel  producers 
to  export  fabric  from  member  countries 
to  be  cut  and  sewn  into  apparel  in  a 
non-European  Community  country  and 
to  reimport  the  finished  product  into  the 
Community  with  a  duty  reduction  and 
preferential  quota  access.  The  European 
Community's  duty  and  quota  program 
limits  the  percentage  of  goods  which  can 
be  imported  under  the  program  by  the 
apparel  company,  although  the 
percentage  varies  substantially  among 
the  countries  of  the  European 
Community. 

Key  elements  for  consideration 
include:  (1)  The  definition  of  "U.S. 
apparel  producer,"  related  issues  and 
any  criteria  for  the  amount  to  be 
imported  under  a  preferentiaLquota 
program;  (2)  administrative  concerns 
related  to  implementation.  i.e..  how  the 
program  can  be  enforced  without 
burdensome  requirements;  and  (3)  issues 
related  to  certification  for  this  program. 

Anyone  who  wishes  to  comment  or 
provide  information  regarding  this  issue 
is  invited  to  submit  such  comments  or 
information  in  10  copies  to  Auggie  D. 
Tantillo.  Chairman,  Committee  for  the 


Implementation  of  Textile  Agreements. 
U.S.  Department  of  Commerce, 
Washington,  DC.  20230;  ATTN:  Helen  L 
LeCrande.  Determations  regarding 
specific  aspects  of  the  program  will  be 
made  in  the  context  of  our  trade 
relations  with  other  nations. 

Comments  will  be  accepted  for  a 
period  of  30  days  from  the  date  of  this 
notice.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC.  Further  comment  may 
be  invited  regarding  particular 
comments  or  information  received  from 
the  public  which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreements 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(l]  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  92-1872  Filed  1-24-92:  8:45  am| 

MLUNQ  COOC  3StlMm-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

New  York  Cotton  Exctiange  Proposed 
Option  Contract 

AQENCv:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  option  contract. 

summary:  The  New  York  &otton 
Exchange  (NYCE  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  options  on  European  currency 
unit  (ecu)  futures.  The  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96.  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  February  26. 1992. 
AOORESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 


Futures  Trading  Commission.  2033  K 
Street  NW..  Washington.  DC  20581. 
Reference  should  be  made  to  the 
European  currency  unit  futures  option 
contract. 

FOn  FURTHER  INFORMATMN  CONTACT 

Please  contact  Steve  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  DC  20581.  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  terms  and  conditions  of  the 
proposed  contract  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
NYCE  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  persons  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
contract,  or  with  respect  to  other 
materials  submitted  by  the  NYCE  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary.  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC.  on  January  22. 
1992. 

Gerald  Gay. 

Director. 

(FR  Doc.  92-1912  Filed  1-24-92:  8:45  am| 

WUJNO  COOC  nsi-01-H 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY        . 

Agency  Information  Collection 
Actlvltlee  Under  0MB  Review 

AOENCV:  Council  on  Environmental 
Quality  (CEQ). 
ACTION:  Notice. 
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tUMMANV:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.],  this  notice  announces  that 
a  request  for  approval  of  information 
collection  is  being  forwarded  to  the 
Office  of  Management  and  Budget. 
Because  CEQ  is  requesting  expedited 
review,  this  notice  includes  the  speciHc 
data  items  being  collected. 
DATES:  Comments  must  be  submitted  on 
or  before  February  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Ben  Jarratt  or  Maria  Donahue,  Council 
on  Environmental  Quality,  722  Jackson 
Place  NW..  Washington.  DC  20503. 
Telephone:  (202)  395-5750.  Telefax:  (202) 
395-3745. 

SUPPtXMENTARY  INFORMATION: 
Executive  Order  No.  12761  (1991) 
estabhshed  the  President's  Environment 
and  Conservation  Challenge  Awards  as 
an  annual  program  to  recognize 
outstanding  environmental 
achievements  by  United  States  citizens, 
enterprises,  or  programs  and  to  provide 
an  incentive  for  environmental 
accomplishment.  CEQ  is  responsible  for 
administering  the  program. 

Up  to  three  Presidential  medals  may 
be  awarded  in  each  of  four  categories: 
Partnership,  Environmental  Quality 
Management,  Innovation,  and  Education 
and  Communications.  In  addition,  up  to 
20  Presidential  citations  will  be 
presented  to  finalists  who  demonstrate 
achievements  in  any  of  the  four  award 
categories. 

CEQ  has  developed  an  application 
form  for  potential  awardees  to  complete 
in  order  to  be  considered  for  a 
Presidential  medal  or  a  citation.  This 
information  collected  from  the 
application  form  is  also  included  in  a 
CEQ  database  of  successful,  private 
sector  environmental  programs.  Because 
this  application  form  seeks  information 
from  respondents,  CEQ  is  required  to 
obtain  0MB  approval  and  an  0MB 
control  number  in  accordance  with  the 
Paperwork  Reduction  Act. 

AbstracL  The  application  form 
requests  information  from  applicants  for 
the  President's  Environment  and 
Conservation  Challenge  Award. 
Applicants  must  complete  the  form  in 
order  to  be  considered  for  the  award. 
The  application  form  will  contain  the 
following  data  elements — 

General  Infonnation 

(1)  The  award  category  for  which  the 
applicant  is  competing; 

(2)  The  name  of  the  project  or  program 
described  in  the  application; 

(3)  The  name,  tide,  organization,  and 
address  of  the  award  appUcant(8); 

(4)  The  name.  tide,  organization,  and 
address  of  the  program  contact  person 


who  can  answer  questions  regarding  the 
application; 

(5)  The  length  of  time  the  technology, 
program,  project,  or  service  has  been 
operational; 

Award  Criteria 

(6)  A  description  of  how  the 
applicant(s)  meets  the  award  criteria  for 
the  particular  category 

(A)  Partnership:  Awarded  to  diverse 
organizations  or  groups  that  have 
fostered  cooperative  approaches  to 
environmental  needs  at  the  local, 
regional,  or  national  level. 

•  Who  are  the  partnership's 
members?  What  are  their  roles?  What 
resources  do  they  bring  to  the 
partnership? 

•  What  are  the  partnership's  specific 
environmental  or  conservation 
objectives?  Has  a  sustainable  plan  of 
concerted  action  for  meeting  these 
needs  been  established? 

•  How  is  the  partnership'distinctive 
or  innovative?  What  obstacles, 
environmental  or  otherwise,  does  it 
overcome? 

•  What  measurable  environmental  or 
conservation  benefits  has  the 
partnership  produced? 

•  What  aspects  of  the  partnership  can 
be  modeled  by  others  and  transferred  to 
other  settings? 

(B)  Environmental  Quality 
Management:  Awarded  to  organizations 
which  have  demonstrated  that 
environmental  values  can  be  integrated 
into  sound  management  decisions  and 
objectives.  (Note:  This  category  reflects 
broad-based  organizational  approaches. 
Special  programs  or  projects  may  be 
more  appropriate  for  entry  in  one  of  the 
other  three  award  categories.) 

•  What  are  the  organization's 
environmental  policies  and  objectives? 

•  How  has  the  organization's  top 
management  demonstrated  commitment 
to  these  policies  and  objectives  (beyond 
legal  compliance)? 

•  What  are  the  organization's 
environmental  standards  for  its 
product(s)  and  operations?  (Explain  how 
they  go  beyond  legal  constraints  and 
how  they  relate  to  management  control 
mechanisms.) 

•  How  are  these  policies  and 
objectives  incorporated  in  the:  (1)  Day- 
to-day  management  of  the  organization; 
(2)  Organization's  decision-making 
about  research  and  development,  long- 
range  planning,  capital,  and  operating 
budgets? 

•  How  are  these  policies  and 
objectives  reflected  in  the  organization's 
relationships  with  employees, 
customers,  suppliers,  and  the  general 
public? 


•  What  are  the  organization's  control 
mechanisms  that  give  decision  makers 
objective  data  to  measure  continuous 
performance  improvement  toward  its 
short-  and  long-term  objectives? 

•  What  quantifiable,  sustained 
environmental  quality  results  in 
products  and  processes  have  resulted 
from  the  organization's  environmental 
approach? 

(C)  Innovation — Awarded  to 
individuals,  organizations  and  groups 
who  have  demonstrated  exceptional 
creativity  or  pioneered  new  approaches 
in  the  development  and/or  execution  of 
technologies,  programs,  projects,  or 
services  that  are  environmentally.sound 
and  economically  sensible? 

•  What  is  the  purpose  of  the 
technology,  program,  project  or  service? 

•  How  is  the  technology,  program, 
project,  or  service  distinctive  or 
innovative?  What  obstacles, 
environmentally  or  otherwise,  does  it 
overcome? 

•  How  is  the  technology,  program, 
project,  or  service  superior  to  other 
approaches?  Does  it  offer  a  viable 
alternative  to  a  problem  for  which  no 
solutions  previously  existed? 

•  Can  the  technology,  program, 
project  or  service  be  replicated  in  an 
economically  feasible  manner? 

•  What  are  the  measurable,  net  long- 
term  environmental  benefits  or  results  of 
the  technology,  program,  project  or 
service? 

(D)  Education  and  Communication — 
Awarded  to  individuals,  organizations, 
or  groups  which  have  developed 
educational  or  informational  programs 
that  inspire  respect  for  the  environment 
and  raise  the  public's  environmental 
literacy. 

•  What  is  the  program?  What  are  its 
environmental  or  conservatioiv 
objectives? 

•  Who  is  the  program's  audience? 
How  large  is  the  audience?  How  is  the 
program's  effect  on  the  audience 
determined? 

•  What  is  original  or  distinctive  about 
the  program? 

•  What  are  the  measurable  results  or 
benefits  produced  by  the  program?  How 
does  the  program  promote  the 
development  of  an  environmental  ethic 
and  make  a  positive  contribution  to 
environmental  awareness? 

•  How  can  the  program  be  used  or 
modeled  by  others? 

(7)  A  500-word  summary  which 
provides  an  overview  of  the  application; 


Infonnation  for  Use  in  Database 

(8)  A  description  in  checklist  form  of 
the  applicant  (e.g..  national  business  or 
industry,  regional  or  local  business, 


U  Ml 


national  nonprofit  organization, 
educational  organization,  etc.); 

(9)  A  description  in  rhecVlJfft  form  of 
the  type  of  business  or  indaStry,  if 
applicable  (e.g.,  agriciritore,  aerospace, 
communications,  constrocfion, 
electronics,  etc.) 

(10)  A  description  in  checklist  form  of 
the  environmental  program  under 
consideration  (e.g.,  agriculture, 
conservation,  education,  energy, 
environmental  quality  management, 
forestry,  etc.) 

(11)  "Hie  sources  of  the  program'^ 
support: 

(12)  A  cost  estimate  to  develop  the 
program  or  project: 

(13)  The  annual  cost  of  the  program  or 
project: 

(14)  The  primary  audiences, 
beneficiaries,  or  users  of  the  program  or 
service,  and  estimated  number  of 
persons  served;  and 

(15)  Whether  the  program  has  been 
honored  with  other  environmental  or 
conservation  awards  in  the  past  five 
years. 

Burden  Statement 

The  public  reporting  burden  for  (his 
collection  of  information  is  estimated  to 
average  10  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  data,  and 
completing  and  reviewing  the 
application. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Number  of  Responses  per 
Respondent- 1. 

Frequency  of  Collection:  Anually 
(previous  medal  winners  are  ineligible 
for  the  award  program  for  a  period  of 
five  years). 

Estimated  Total  AmtuaJ  Burden  vn 
Respondents:  1,000  hours. 

Expedited  Review:  An  expedited 
request  is  made  under  the  regulations 
implementing  the  Paperwork  Reduction 
Act  (5  CFR  1*20.18).  To  meet  the 
schedule  for  distributing  die 
upphcBtions  in  mid'February;  to  allow 
respondents  sufficient  time  to  review, 
complete,  and  submit  ihe  application: 
and  to  allcnv  CEQ's  selection  committee 
and  6te  President  adequate  time  to 
assesB'-the  merits  of  the  applications 
before  te  mwaiA»  ceremony  :in  the  fall 
CEQ  -has  i«que8ted  'OMB' clearance  fay 
«ar1y  February. 

Commente.-'Comments  regarding  the 
burden  estimate,  or  any  other  aspeots  of 
this  coUectien  flf  iifformstion,  inohiding 
suggestions  bn  reducing  the  iburden,  <te: 
Ben^arranorMarlalSeneAiae.'CouncH 

on  EnvrrenmentdQa&1it!y,7Z2 

Jackson  4>htce!NW..  Washington,  OC 


20503.Telephone:  (202)  395-5750. 
Teflefax:  (202)  395-3745 

and 

Timothy  G.  Hunt.  CEQ  Dei^  Officer. 
Office  of  Management  and  Budget, 
OfBce  of  Information  and  Regulatory 
Affairs,  725 17th  Street  NW„ 
Washington.  DC  20503 

David  B.  Stnilu, 

Cliief  of  Staff. 

[FR  Doc.  9Z-\Vn  Filed  1-24-82:  B:45  amj  ■ 


DEPARTMENT  OF  EOUCATtON 

National  Assessment  Governing 
Board;  Hearings 

AGENCY:  National  Assessment 
Governing  Board;  Education. 

ACTION:  Notice  of  schedule  change  for 
hearings. 

summary:  The  Council  of  Chief  State 
School  Officers,  under  contract  to  the 
National  Assessment  Governing  Board 
(NAGB).  U.S.  Department  of  Education, 
is  announcing  a  change  in  its  scheduHng 
of  one  of  lour  public  hearings.  The 
hearings  have  been  conducted  as  part  of 
the  Council's  contract  for  NAGB  for  the 
purpose  of  developing  an  assessment 
framework  and  specifications  for  the 
1994  National  Assessment  of 
Educational  Progress  (NAQ^)  U.S. 
History  Assessment  Project.  Public  and 
private  parties  and  organizations  with 
an  interest  in  the  quality  of  U.S.  history 
assessment  and  education  are  invited  to 
present  written  and  oral  testimony  to 
tiie  Council. 

£aoh  hearing  focuses  on 
recomrnend^onsfor  the  1994  NAEP 
U.S.  History  Aasessment  to  be 
conducted  at  grades  4, 8,  and  T2.  The 
results  of  the  hearings  are  particularly 
important  because  they  will  provide  for 
broad  public  input  in  developing  the 
U.S.  history  assessment  framework  to  be 
used  in  the  national  NAEP  in  1994.  This 
assessment  wiH  likely  be  used  to 
measure  progress  toavard  two  of  (he 
National  Sdtication  Goals,  specificaDy 
thesereltfted  to  student  achievement 
and  histoiy. These  hearings  are  being 
conducted  pursuant  to  Public  Law  100- 
297.  section BfC),  which  states  that 
"Each 'learning  area  assessment  shall 
■have  ^al  ^Ststemeiits  devised  through  • 
national  oonsensus  approach,  providing 
for  active  participation  of -teachers, 
curriculum 'specialists,  ioosi  scbocd 
administrators, 'parents  and««ncemed 
meatbers  saf  the  feneval  pilblic'' 
OKTCSr^e  date  df  Ihe  fourth  public 
"hearing,  previously  -^ t  for  April  2-S, 
199S-in'Chic8ge,-ininon,'has  been 


changed  to  February  3, 1992  in-Atlartta. 
Georgia.  The  other  hearings  werelrcld: 
November  14. 1991  in  San  Diego, 
Calffomia,  November  23,  \99\  in 
Washington.  DC.  and  December  29, 1991 
in  Chicago,  fHinois. 

Persons  desiring  to  present  oral 
statements  at  the  hearing  shall  siibmit  a 
notice  of  intent  to  appear,  postmarked 
no  fewer  than  ten  (10)  days  prior  to  the 
scheduled  meeting  date.  The  scheduling 
of  oral  presentations  cannot  be 
guaranteed  for  notices  of  intent  received 
less  than  10  days  prior  to  the  hearing. 

Notices  of  Intent  to  present  oral 
statements  shall  be  mailed  to:  Council  of 
Chief  State  School  Officers.  379  Hall  of 
the  States.  400  North  Capitol  Street, 
NW.,  Washington,  DC  20001-1511,  Attn: 
Bonnie  Verrico — Public  Hearings. 

Locations 

For  the  exact  location  of  the  final 
public  hearing,  please  contact  Council 
offices  at  (202)  624-8822. 

Wntteo  Stateraeats 

Written  Statements  may  be  submitted 
for  the  public  record  in  lieu  of  oral 
testimony  up  to  30  days  after  the 
hearing.  These  statements  should  be 
sent  directly  to  the  Council  (see 
aforementioned  address)  in  the 
following  format: 

/.  Issues  and  Questions  Addressed 

Testimony  should  respond  to  the 
following  questions: 

1.  How  should  U.S.  history  be 
conceived  (in  the  last  decade  of  the  20th 
Centuiy)  forelementaiy,  middle,  and 
high  school? 

2.  How  diould  U.S.  history  be 
organized  in  elementary,  middle,  and 
high  school?  What  is  tbe  rationale  for 
that  organization? 

3.  What  content  shouldibe  included  in 
U.S.  history  in  elementary,  middle,  and 
high  school? 

What  should  be  the  major  topics  and 
ideas?  What  kinds  tif  student  knowledge 
should  be  empihasized? 

4.  What  U.S.  history <»ntent.  ways  of 
thinking  about  history,  and  specialized 
analysis  and  research  skills  should 'be 
assessed?  In  structuring  the  assessment, 
what  isihe  propert«ilanceenfHmg 
factual  knowledge,  ways  Of  thinking 
aboitt 'history,  end  speciaiiaed  analysis 
and  research  skills? 

"S.  I/Vhat  assessment  issues  should  1>e 
considered  in  develt^ping  specfftctftions 
for  the  tests? 

6.  What  kinds  of  assessment 
strategies  could  ^  used  to  assess 
student -mastery  and  thiritdrig  beyond 
the  recall  level?  What  advanced 
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technologies  should  be  incorporated  in 
assessment  strategies? 

7.  What  are  some  examples  of  good 
recall  and  higher-level  thinking  multiple 
choice  test  items?  How  can  multiple 
choice  questions  be  used  to  measure 
'historical  knowledge  and  thinking 
beyond  the  recall  level? 


//.  Summary 

Briefly  summarize  the  major  points 
and  recommendations  presented  in  the 
testimony. 

///.  Discussion 

The  narrative  should  provide 
information,  points  of  view  and 
recommendations  that  will  enable  the 
council  to  consider  all  factors  relevant 
to  the  question(s)  the  testimony 
addresses.  Respondents  are  encouraged 
to  limit  this  section  of  their  written 
statements  to  five  (5)  pages.  The 
discussions  may  be  appended  with 
documents  of  any  length  providing 
further  explanation. 

Written  statements  presented  at  each 
hearing  will  be  accepted  and 
incorporated  into  the  public  record.  All 
written  statements  should  follow  the 
above  format,  as  much  as  it  is  possible. 

Hearings  Objectives  and  Procedures 

The  Council  seeks  participation  in  the 
hearings  from  a  broad  spectrum  of 
individuals  and  organizations  in  the 
sharing  of  opinions  and  ' 

recommendations  regarding  U.S.  history 
proficiencies,  knowledge,  and  those 
skills  and  strategies  to  be  assessed  at 
grade  levels  4,  8,  and  12.  The  list  of 
speakers  shall,  on  the  one  hand,  provide 
a  wide  range  of  viewpoints  and 
interests,  but  also  be  organized  to 
respect  the  time  constraints  of  the 
hearing  schedule. 

The  goal  of  the  hearings  is  to  provide 
the  medium  for  maximum  input  and 
guidance  from  teachers,  curriculum 
specialists,  local  school  administrators, 
parents  and  concerned  members  of  the 
general  public.  Following  a  brief 
introduction  to  the  project  by  the 
Council  of  Chief  State  School  Officers, 
the  majority  of  the  session  will  be 
devoted  to  presentations  by  scheduled 
speakers. 

As  listed  in  the  "Dates"  section 
above,  speakers  wishing  to  present 
statements  shall  file  notices  of  intent.  To 
assist  the  Council  in  appropriately 
scheduling  speakers,  the  written  notice 
of  intent  to  present  oral  testimony 
should  include  the  following 
information: 

(1)  Name,  address  and  telephone 
number  of  each  person  to  appear 

(2)  Affiliation  (if  any); 


U  Ml 


(3)  A  brief  statement  of  the  issues 
and/or  concerns  that  will  be  addressed; 
and 

(4)  Whether  a  written  statement  will 
be  submitted  for  the  record. 

Individuals  who  do  not  register  in 
advance  will  be  permitted  to  register 
and  speak  at  the  meeting  in  order  of 
registration,  if  time  permits.  Speakers 
should  plan  to  limit  their  total  remarks 
to  no  more  than  five  (5)  minutes.  While 
it  is  anticipated  that  all  persons  will 
have  an  opportunity  to  speak,  time 
limits  may  not  allow  this  to  occur.  The 
Council  will  make  the  final 
determination  on  selection  and 
scheduling  of  speakers. 

All  written  statements  presented  at 
the  hearings  will  be  accepted  and 
incorporated  into  the  public  record. 
Written  statements  submitted  in  lieu  of 
oral  testimony  should  be  received  no 
later  than  30  days  after  each  hearing  in 
order  to  be  included  in  the  public  record. 
However,  while  written  statement 
received  after  this  date  will  be  accepted, 
inclusion  in  the  public  record  cannot  be 
guaranteed. 

A  staff  member  from  the  council  of 
Chief  State  School  Officers  will  preside 
at  each  of  the  four  hearings.  The 
proceedings  will  be  audiotaped.  The 
hearings  will  also  be  signed  for  the 
hearing-impaired  and  a  bilingual 
speaker  (Spanish-English)  will  be 
available  at  some  sites. 

Additional  Information 

Additional  information  is  available 
from  the  Council  offices  for  anyone 
wishing  to  obtain  more  specifics  on  the 
assessment  project.  The  1988  NAEP  U.S. 
History  Objectives,  a  draft  framework 
outline  for  the  1994  assessment,  and 
draft  assessment  guidelines  will  be 
made  available  to  interested  parties. 
Individuals  wanting  additional 
information  on  a  specific  hearing  should 
contact  Council  offices  at  (202)  624-8822. 

Steps  After  Hearing 

The  Council  will  review  and  analyze 
all  comments  and  opinions  received  in 
response  to  this  announcement.  A  report 
of  the  outcomes  of  these  hearings  will  be 
made  available  to  the  public  upon 
request  after  September  1992. 

The  results  of  this  public  testimony, 
along  with  the  Council's  U.S.  History 
Consensus  committee  work,  will  be  used 
to  formulate  recommendations  on  the 
1994  NAEP  U.S.  History  Assessment  for 
the  National  Assessment  Governing 
Board.  The  Board,  charged  with 
developing  the  assessment  framework 
and  specifications,  will  take  final  action 
on  the  Council's  recommendations  in  the 
fall  of  1992.  The  following  documents 


will  be  forthcoming  from  these 
coordinated  activities: 

(1)  A  framework  for  the  1994  U.S. 
history  assessment — including 
objectives  to  guide  the  1994  assessment, 
specifications  for  the  test  content,  and 
item  specifications. 

(2)  Background  variables  and 
achievement  data  will  be  collected 
which  culminate  in  a  description  of  our 
nation's  students,  teachers  and  schools. 
These  variables  should  stress  factors 
presently  known  to  be  consistently 
associated  with  history  achievement, 
factors  that  address  distributional  or 
equity  issues,  and  matters  of  particular 
importance  to  policymakers. 

(3)  Recommendations  and  examples 
of  the  format  to  be  used  to  report 
assessment  and  background  data  in 
history. 

(4)  A  final  report  describing  the 
consensus  process. 

A  record  of  all  Council  proceedings 
will  be  kept  at  the  Council  of  Chief  Stale 
School  Officers  until  September  1992 
and  at  the  National  Assessment 
Governing  Board  following  that  date, 
and  will  be  available  for  public 
inspection  at  that  time. 

Dated:  January  22. 1992. 
Diane  Ravitch, 

Assistant  Secretary  and  Counselor  to  the 

Secretary. 

(FR  Doc.  92-1857  Filed  1-24-92;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Plans  To  Prepare  an  Environmental 
Assessment  for  Nonnudear 
Consolkiatlon  Within  ttie  Nuclear 
Weapons  Complex 

agency:  Department  of  Energy. 
action:  Notice  of  plans  to  prepare  an 
environmental  assessment  for 
nonnuclear  consolidation  within  the 
nuclear  weapons  complex. 


summary:  The  Department  of  Energy 
(DOE)  announces  its  plans  to  prepare  an 
environmental  assessment  (EA)  on  its 
proposal  to  consolidate  certain 
nonnuclear  facilities  in  the  nuclear 
weapons  complex.  This  will  allow  DOE 
to  accelerate  the  proposed  consolidation 
of  nonnuclear  facilities  in  response  to 
Presidential  initiatives  to  reduce  the 
Nation's  nuclear  weapons  stockpile.  The 
DOE  sites  involved  in  the  nonnuclear 
consolidation  proposal  are  the  Kansas 
City  Plant  in  Kansas  City.  Missouri;  the 
Mound  Plant  in  Miamisburg,  Ohio:  the 
Pantex  Plant  near  Amarillo.  Texas;  the 
Pinellas  Plant  in  Largo,  Florida;  the 
Rocky  Flats  Plant  in  Golden,  Colorado; 
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Sandia  National 'Laboratories  sin 
Albuquerque,  New  Mexico;  the 
Savannah 'River  Site  near  Aiken,  Sotrth 
Carolina;  and  theY-lZflairt  near  Oak 
Ridge,  Tennessee.  DOE  proposes  to 
consolidate  certain  nonnuclear  activities 
at  the  Kansas  City  Plant,  relocste'dthers' 
to  the  Pantex.  Savannah  River,  Y-'12  cmd 
Albuquerque  sites,  and  phase  out 
nonnuclear  manufacturing  activities  at 
the  Mound,  Pinellas,  and  Rocky  Flats 
plants.  The  proposed  action  was 
included  in  the^broader  DOE 
programmatic  proposal  to  reconfigure 
the  weapoiB  complex  to  be  smaller,  less 
diverse,  and  more  effideittlo.operste; 
DOE  is  preparing  a  programmatic 
environmental  impact  statement  (PEIS) 
on  the  reconfiguration  proposal.  DOE 
has  determined  that  the  proposal  to 
consolidate  nonnuclear  facilities  can  be 
analyzed  in  an  EA  prior. to  completion  of 
the  Reconfiguration  FQS. 
DATES:  DOE  plans  to  complete  the  EA 
by  the  end  of  fiscal  year  1992  (October 
1992). 

FOR  FURTHER  INFOmMTfON  CONTACT: 

Requests  for  further  information  on  the 
DOE  nuclear  weapons  complex 
reconfiguration  program  should  be 
directed  to:  Howard  R.  Canter,  Deputy 
Assistant  Secretary,  Weapons  Complex 
Reconfiguration  Office,  DP-40,  room  4C- 
014.  U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20S85,  (202)  586-2700. 

SUPPLfiMENTARY  MPORMATION: 

Nonnuclear  Consolidation  Propesd 

DOE  proposes  to  consolidate  certain 
nonnuclear  elements  of  the  complex  at 
oneiocation,  to  relocate  other 
nonnuclear  aspects,  and  to  phase  out  the 
weapons  mission  at  certain  locations. 
Specifically.  DOE  proposes  to  do  the 
following: 

•  Collocate  tritium  activities  now 
done  at  the  Mound  and  Pinellas  plants 
with  the  tritium  activities  now  done  at 
the  Savannah  River  Site:  all  of  these 
tritium  activities  would  be  done  at  the 
existing  Replacement  Tritium  Facility  at 
the  Savannah  ^iver  Site. 

•  Collocate  high  explosives  work  now 
done  at  the  Mound  Plant  with  the  high 
explosives  work  now  done  at  the  "Pantex 
Plant,  which  would  resuh  in  a  very 
small  addition  to  the  amount  of  high 
explosives  already  used  atPimtex. 

•  Conocate  the -beryllium  woric  now 
done  at  the  Rodcy  Flats'Plant  with 
similar  machining  woric  now  dene  aftfie 
Y-12i>lBnt. 

•  ^lecMe  the  memifacture^T 
neutron  generators  from  the  9>inena8 
Plam  teibevbllocxted  withSandia 
Natiend'LaiboRftoPieB  at  Albuquerque, 
where  they  are  now  designed. 


•  Retain  the  >ptt  support  functions  iiow 
done  at  the  Rocky  Flats  Plant  withihe 
pit  iahrication  wockinaw  4one«t  fiocKy 
Flats  Plant,  wherever  this  fabrication 
work  will  be  located  as  a  resuh  ai  the 
Reconfiguration  Record  of  Decision 
(ROD). 

•  Consdlidate^eTemaining 
nonnuclear  activities  now  done  at  the 
Mound,  Pinellas,  and  Rocky  Flats  plants 
at  the  Kansas  City  Plant. 

«  "Phase  nut  the  weapons  mission  at 
the  Mound  and  Pinellas  plants,  together 
with  certain  nonnuclear  work  at  the 
Rocky  Flats  Plant,  and  turn  over  the 
government-owned,  contractor-operated 
weapons  facilities  at  these  locations  to 
the  DOE  Office  ofEnvironmental 
Restoration  and  Waste  Management  for 
cleanup,  restoration,  or  decontamination 
and  decommissioning  as  appropriate. 

In  addition.  DOE  is  now  evaluating 
whether  or  not  certain  developmental 
work  now  done  at  the  nonnuclear 
manufacturing  sites  should  be 
reassigned  to  one  or  more  of  the  DOE 
nationalJaboratories.  If  DOE  decides  to 
pursue  this  option,  it  may  become  part 
of  the  proposed  action  for  the 
nonnuclear  consolidation  £A. 

The  purpose  of  the  proposed  action  is 
to«ffect  better  management  of 
nonnuclear  jnanufaCturfhg  activities 
within  the  complex,  and  to  decrease  the 
long-term  operating  costs  of  thisaspect 
of  the  complex.  Consolidation  is 
preferred  as  soon  as  possible  in  order  to 
achieve  desired  cost  savings  while 
maintaining  the  skill  and  technology 
base  within  the  weapons  complex.  The 
products  and  services  produced  by  this 
element  of  the  complex  are  needed  to 
manufacture  nuclear  weapons  and  test 
individual  components.  Although  some 
of  these  components  involve  small 
amounts  of  tritium,  these  activities  are 
collectively  refferred  to  as  the 
nonnuclear  Tunctional  element  of  the 
complex  because  they  do  not  involve  the 
production  of  nuclear  materials,  nor  the 
manufacture  of  principal  weapons 
components  from  uranium,  plutonium.  or 
tritium. 

Many  nonnuclear  weapons 
components  are  manufactured  and 
supplied  by  the  private  sector.  This 
proposal  does  not  include  components 
currently  inantlfactured  by  flie  private 
sector.  Wherepractical  wid  cost 
effective,  DOE  may  transfer  ths 
manufacture  of  some  additional  selected 
products  to  the  private  sector  amier 
existing  procurement  procedures. 

The  "Rocky  Flats  Plant  currently 
perTui'ins  some  nonmicleBr 
manufacturingwork  with  depleted 
uTBriium.This  work  is  not  part  Tjf  this 
proposal  because  it  is-sdheduled  to  be 
phased  odt  prior  to 'consoHflation. 


"DOE  will  analyze  four  ahemotivesto 
the  proposed  action  in  the  EA:  the  "no 
action"  alternative,  consolidation  at 
Mound,  consolidation  at  Pinellas,  and 
consolidation  at  "Rocky  Flats.  Tor  each 
of  these  alternatives,  the  functions  now 
performed  at  the  alternative 
consolidation  site  would  not  be 
relocated.  If  transferred,  the  tritium,  high 
explosives,  and  beryllium  work,  and  the 
manufacture  of  neutron  generators, 
would  be  collocated  as  in  the  preferred 
alternative.  Some  beryllium  work  is  now 
done  at  the  T-12  Plant  under  a  Keck>r 
Flats  consolidation  altematiii-e  the  Y-12 
beryllium  work  would  not  be  collocated 
with  the  Rocky  Flats  beryllium  work 
because  it  is  considered  to  be  integral  to 
other  Y-12  operations  which  are  not 
part  of  this  proposal.  The  remainder  of 
the  nonnuclear  activities,  including 
those  now  performed  at  the  Kansas  City 
Plant,  would  be  relocated  lo  the 
alternative  consolidation  site. 

Relationship  to  Keconfigurtftion  PRS 

On  February  11. 1991.  DOE  published 
a  Notice  of  Intent  (NOI)  to  prepare  a 
PEIS  on  its  proposal  to  reconfigure  its 
existing  nuclear  weapons  complex  to 
create  Complex-21:  a  smaller,  less 
diverse,  more  effective  complex  at  the 
present  sites,  or  at  relocated  or 
consolidated  sites  |56  FR  5590].  The  NOI 
made  reference  to  the  nonnuclear 
manufacturing  function  of  the  weapons 
complex,  and  indicated  that  the 
Secretary's  preferred  reconfiguration 
alternative  would  include  maximizing 
consolidation  of  the  nonnuclear 
manufacturing  facilities  with  the  goal  of 
having  only  one  dedicated  nonnuclear 
manufacturing  site  within  the 
reconfigured  complex.  DOE  conducted  a 
PEIS  public  scoping  period  from 
February  It  1B81,  to  September  30, 1991. 
and  held  fifteen  public  scoping  meetings 
including  meetings  near  each  of  the  sites 
affected  by  the  nonnuclear 
consolidation  proposal.  DOE  received 
numerous  public  comments  regarding 
nonnuclear  manufacturing  activities  and 
other  weapons  complex  activities  at 
these  sites.  The  PEIS  is  being  prepared 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA),  as  amended  (42 
U.S.C.  4321  e/  M9.),  the  Council  on 
Environmental  Quality  (CBQ) 
regulations  implementing  MEPA  (40  CFR 
parts  1506-1606).  and  DOE  Guidelines 
for  compliance  with  NEPA  (52  FR 
47662).  as  amended  (54  FR  12474  and  55 
FR  37X74). 

On  September  27. 1991.  the 'President 
announced  his  initiative  to  continue  to 
reduce  the  nuclear  weapons^tockpile. 
The  Secretary 'has  determined  (hat  this 
announcement  provides  an  opportunity 
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to  accelerate  nonnaclear  consolidation 
without  impacting  national  defense  or 
the  remainder  of  the  reconfiguration 
program.  To  help  achieve  early 
decisions  regarding  consolidation,  the 
Secretary  has  decided  to  conduct  the 
environmental  analysis  of  nonnuclear 
consolidation  separately  from  the 
programmatic  review  of  the  remainder 
of  the  complex. 

DQE  believes  that  the  NEPA  review  of 
the  nonnuclear  consolidation  proposal 
can  be  separated  from  the 
Reconfiguration  PEIS  because 
consolidating  nonnuclear  manufacturing 
is  not  expected  to  result  in  significant 
environmental  impacts  and  any  decision 
regarding  nonnuclear  consolidation 
would  neither  affect  nor  be  affected  by 
other  reconfiguration  decisions  which 
may  be  made  in  the  Reconfiguration 
ROD. 

Accordingly.  DOE  will  analyze 
nonnuclear  consolidation  aspects  of 
Complex-21  in  an  EA  prior  to 
completion  of  the  PEIS.  If  the  EA 
analysis  supports  a  fmding  of  no 
significant  impact  (FONSI).  DOE  plans 
to  proceed  with  nonnuclear 
consolidation  and  incorporate  the 
nonnuclear  consolidation  decisions  into 
the  PEIS  analysis  as  actions  common  to 
all  alternatives.  If  the  EA  does  not 
support  a  FONSI.  then  the  assessment  of 
environmental  impacts  for  consolidating 
nonnuclear  functions  will  be 
incorporated  into  the  Reconfiguration 
PEIS  and  no  actions  would  be  taken  to 
consolidate  the  nonnuclear 
manufacturing  activities  unless  they 
were  Included  in  the  Reconfiguration 
ROD. 

This  Notice  concerns  only  nonnuclear 
consolidation  activities  and  sites  which 
will  be  analyzed  in  the  separate  EA.  The 
possibility  of  consolidating  or  relocating 
other  mission  elements  will  be 
examined  in  the  PEIS.  The 
Reconfiguration  PEIS  will  continue  to 
analyze  other  weapons  mission 
elements  at  the  Pantex  Plant,  the  Rocky 
Flats  Plant.  Sandia  National 
Laboratories,  the  Savannah  River  Site. 
and  the  Y-12.Plant,  as  discussed  in  the 
Reconfiguration  NOI  and  subsequent 
Federal  Register  notices  related  to  the 
Reconfiguration  effort. 

When  completed,  the  EA  and  its 
related  FONSI  will  be  placed  in  the 
fourteen  DOE  public  reading  rooms 
established  for  the  Reconfiguration 
PEIS. 

Issued  in  Washington.  DC.  this  2l8t  day  of 
January.  1992.  , 

Richard  A.  Ckytor.  | 

Assistant  Secretary,  Defense  Programs. 
[PR  Doc.  92-1892  Filed  1-24-92:  ft45  am] 
BNJJM  COM  MM-M-M 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  iS92-3-000,  !S92-4-000.  IS92- 
S-000,  IS92-6-000,  IS92-7-000,  IS92-8-000. 
IS92-9-000,  OR92-2-000] 

ARCO  Alaska,  Inc.  v.  Amerada  Hess 
Pipeline  Corp.,  et  al.;  Notice  of 
Complaint 

January  17. 1992. 

Amerada  Hess  Pipeline  Corporation.  ARCO 

Transportation  Alaska.  Inc..  BP  Pipelines 

(Alaska)  Inc..  Exxon  Pipeline  Company, 

Mobil  Alaska  Pipeline  Company.  Phillips 

Alaska  Pipeline  Corporation.  Unocal  Pipeline 

Company. 

Take  notice  that  on  December  19, 

1991,  ARCO  Alaska,  Inc.,  pursuant  to 
Rules  206.  211.  212.  and  1403  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206,  385.211, 
385.212,  and  385.1403  (1991))  and 
sections  13(1).  15(l)rand  15(7)  of  the 
Interstate  Commerce  Act  (49  U.S.C. 
13(1).  15(1)  and  15(7)).  filed  a  complaint 
concerning  each  of  the  captioned  tariff 
filings.  In  its  complaint,  ARCO  Alaska 
alleges  that  the  current  methodology 
used  by  the  Trans  Alaska  Pipeline 
System  (TAPS)  to  calculate  the 
Pumpability  Factor  has  no  cost  basis 
and  imposes  a  punitive  and  unjustified 
surcharge  on  the  shippers  of  heavier 

.petroleum. 

Complainant  states  that  this  surcharge 
is  based  on  the  estimates  of  the  effects 
of  the  different  petroleum  streams  on 
TAPS  capacity,  not  operating  costs. 
Complainant  alleges  that  this 
methodology  has  no  justiHcation  when, 
as  at  present.  TAPS  is  not  capacity 
constrained  and  transportation  of 
tendered  volumes  of  heavier  petroleum 
has  no  effect  on  the  ability  of  TAPS  to 
transport  tendered  volumes  of  lighter 
petroleum.  Therefore,  complainant 
alleges,  the  current  methodology  is 
unjust  and  unreasonable  in  violation  of 
section  1(15)  of  the  Interstate  Commerce 
Act  and  creates  an  undue  preference 
against  heavier  petroleum  in  violation  of 
section  3(1)  of-the  Interstate  Commerce 
Act. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protest 
should  be  filed  on  or  before  February  18, 

1992.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection.  Answers  to  this 

complaint  also  shall  be  due  on  or  before 

February  18, 1992. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  92-1850  Filed  1-24-92:  8:45  am] 

BILLING  CODE  6717-01-M 


(Docket  No.  RP90-111-017] 

East  Tennessee  Natural  Gas  Co.; 
Correction  to  Prior  Filings 

January  17, 1992. 

Take  notice  that  on  January  9, 1992,     . 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  filed  with  the  Federal 
Energy  Regulatory  Commission  a  letter 
stating  that  in  its  filing  made  on 
December  18, 1992,  East  Tennessee  filed 
Substitute  Thirteenth  Revised  Sheet 
Nos.  4  and  5  which  were  designed  to 
reflect  the  impact  of  the  November  21, 
1991  motion  rates  in  Docket  No.  RP90- 
111  on  East  Tennessee's  filing  in  Docket 
No.  TA92-1-2  to  be  effective  January  1. 
1992. 

East  Tennessee's  states  that  it  has 
come  to  its  attention  that  Substitute 
Thirteenth  Revised  Sheet  Nos.  4  and  5 
reflected  incorrect  purchase  gas  demand 
rates  due  to  the  use  of  incorrect 
jurisdictional  D-1  billing  determinants 
effective  November  1, 1991  for  CD 
customers. 

East  Tennessee  states  that  it  is 
submitting  for  filing  Substitute 
Fourteenth  Revised  Sheets  Nos.  4  and  5 
which  reflect  the  appropriate  level  of 
demand  billing  determinants  in  the 
purchase  gas  demand  rates.  East 
Tennessee  notes  that  because  the  SG 
rate  is  derived  from  the  CD  rates,  the  SG 
rate  has  also  changed.  East  Tennessee 
also  submits  Attachment  A  attached  to 
the  filing  in  support  of  the  corrected 
billing  determinants. 

East  Tennessee  notes  that  in  addition, 
the  December  18, 1991  filing  included 
Third  Revised  Sheet  Nos.  6  and  7  which 
reflected  a  change  to  the  GRI  charge 
which  was  inadvertently  omitted  from 
East  Tennessee's  filing  in  Docket  No. 
TA92-1-1.  East  Tennessee  states  that 
Third  Revised  Sheet  Nos.  6  and  7 
incorrectly  listed  First  Revised  Volume 
No.  lA  as  the  FERC  Gas  Tariff  volume 
to  which  they  belong.  East  Tennessee 
notes  that  the  correct  volume  is  Original 
Volume  No.  lA.  East  Tennessee  states  . 
that  it  is  resubmitting  for  filing 
Substitute  Third  Revised  Sheet  Nos.  6 
and  7  which  reflect  the  correct  FERC 
Gas  Tariff  Volume. 
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East  Tennessee  states  that  copies  of 
the  niing  has  been  served  upon  all 
authorized  purchasers  of  natural  gas 
from  East  Tennessee  and  all  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  27, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Comrhission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli, 
Secretary. 

[FR  Doc.  92-1844  Filed  1-24-92;  8:45  am] 
mujNO  CODE  cru-oi-M 


[Project  No.  2327-002-New  Hampshire 

James  River— New  Hampshire  Electric, 
Inc.;  Establishinsi  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Rnal  Amendments 

lanuary  17, 1992. 

The  license  for  the  Cascade  Project 
No.  2327.  located  on  the  Androscoggin 
River  in  Coos  County.  New  Hampshire 
expires  on  December  31. 1993.  The 
statutory  deadline  for  filing  an 
application  for  new  license  was 
December  31. 1991.  On  July  21. 1988,  a 
competing  license  application  was  Hied 
by  Alpine  Hydroelectric  Company  for 
the  Alpine  Project  No.  9713-001.  The 
application  for  new  license  and 
competing  license  application  have  been 
nied  as  follows: 


Project  No. 

Applicant 

Contact 

P-2327-002 

James  River- 

David  Dunham, 

' 

New 

650  Main 

Hampshire 

Street.  Berlin. 

Electric,  Inc. 

NH  03570- 
2489.(603) 
752-4600. 

P-9713-001 

Alpine 

Harold  Turner. 

Hydroelectric 

P.O.  Box  7191. 

Company. 

Concord.  NH 
03301.  (603) 
497-3940. 

The  following  is  an  approximate 
schedule  and  procedures  that  will  be 
followed  in  processing  these 
applications: 


Date 


Jan.  30.  1989 

Apr.  10.  1989. 

Mar.  31.  1992 
May  15.  1992 


Action 


Commission  issued  put>lic  notice 
o(  the  accepted  application  o( 
the  competitor  estat>l<$hjr>g 
dates  lor  filing  motions  to  irv 
tervene  and  protests. 

Commissioo  issued  public  notice 
of  ttie  accepted  application 
estatHishing  dates  for  filing 
motions  to  intervene  artd  pro- 


Commission's  deadline  for  appli- 
cant for  fiHng  a  final  amend- 
ment, if  any,  to  Its  application. 

Commission  notifies  all  parties 
and  agencies  ttuit  the  applica- 
tion is  ready  for  environmental 
analysis. 


Upon  receipt  of  all  additional 
information  and  the  information  Hied  in 
responses  to  the  public  notices,  the 
Commission  will-evaluate  the 
application  in  accordance  with 
applicable  statutory  requirements  and 
take  appropriate  action  on  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Ed  Lee  at  (202) 
219-2809. 
Lois  D.  Casheli. 
Secretary. 

[FR  Doc.  92-1846  Filed  1-24-02;  8:45  am] 
BILUNG  CODE  •717-ei-M 

(Protect  No.  2366-001  A  2367-001— Maine] 

Maine  Public  Service  Co^  Notice 
Estat>llshing  Procedures  for 
Relicensing  and  a  Deadline  for 
SutMnission  of  Final  Amendments 

January  17. 1992. 

The  license  for  the  Aroostook  Project 
No  will  include  the  existing  Millinocket 
Lake  Storage  Dam  Project  No.  2366 
(expires  June  30. 1992]  and  the  existing 
Caribou  Hydro  Project  No.  2367,  located 
on  the  Aroostook  River  and  Millinocket 
Stream,  in  Piscataquis  and  Aroostook 
Counties.  Maine,  and  will  expire  on 
December  31. 1993.  The  statutory 
deadline  for  filing  an  application  for 
new  license  was  December  31. 1991.  An 
application  for  license  has  been  Rled  as 
follows: 


Project  No. 

AppScani 

Contact 

P-23e6-W» 

Maine  Pubfic 

CaMnD. 

and  2367- 

Service 

Deschene. 

001. 

Company. 

209  State 
Slra«.P.O. 
B0K1209. 
PreaquaMa. 

ME  04769. 
(207)788- 
5811. 

followed  in  processing  these 
applications: 


Data 


Aug.  26.  1991. 


Sept  19. 1991 

Feb.  26, 1992. 
Mar.  10.  1992. 
Mar.  31,  1992. 


The  following  is  an  approximate 
schedule  and  procedtires  that  will  be 


Action 


Commission  notified  applicant 
«na\  its  application  has  been 
accepted.  The  notificaiion  of 
acceptance  will  specify  the 
need  lor  additiorwl  mlormatton 
and  tfie  date  information  is 
due. 

Commission  issued  pubbc  notice 
of  the  accepted  appbcation 
establishing  dates  for  filing 
rfiotions  to  intervene  and  pro- 
tests. 

Conxnission's  deadline  tor  appli- 
cant to  file  additional  inlorma- 
bon. 

Commission's  deadHrw  for  appli- 
cant for  filing  a  final  amerxl- 
ment,  if  any.  to  its  application 

Commission  ratifies  all  parties 
and  agencies  that  the  applica- 
tion s  ready  for  envirorvnental 
analysis. 


Upon  receipt  of  all  additional 
information  and  the  information  filed  in 
responses  to  the  public  notices,  the 
Commission  will  evaluate  the 
application  in  accordance  with 
applicable  statutory  requirements  and 
take  appropriate  action  on  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Ed  Lee  at  (202) 
21»-2809. 
Lois  D.  CasbeU, 
Secretary. 

[FR  Doc.  92-1847  Filed  1-24-92;  8:45  am] 
BtLUNG  CODE  arir-oi-M 


[Docket  No.  RP91-203-004] 

Tennessee  Gas  Pipeline  Co^  Tariff 
FHIng 

January  17. 1992. 

Take  notice  that  on  January  14. 1992. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  the  following  tariff 
sheet  to  Third  Revised  Volume  No.  1  of 
its  FERC  Gas  Tariff  to  be  effective 
February  1. 1992: 

Third  Revised  Volume  No.  1 

First  Revised  First  Revised  Sheet  No.  30 

Tennessee  states  that  the  purpose  of 
the  tariff  filing  is  to  correct  Tennessee's 
inadvertent  failure  to  file  with  its  rate 
filing  of  August  1. 1991  in  Docket  No. 
RP91-203  a  tariff  sheet  setting  forth 
increased  Rate  Schedule  NET-EU  rates. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regtilatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
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Federal  Ener^  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  27, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  I 

Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  9;;--lH49  Filed  1-24-92;  8:45  amj 
mama  oooc  •7ir-ot-« 

(Docfc«t  No.  RM1-1 19-0071 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

faiuiary  17, 1992.  [ 

Take  notice  that  Texas  Ekistem 
Transmission  Corporation  (Texas 
Eastern)  on  January  10. 1992,  tendered 
for  filing  as  part  of  its  FERC  Gus  Tariff, 
Fifth  Revised  Volume  No.  1.  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  April  16. 1991: 

2nd  Sub  First  Revised  Sheet  No.  222 
Sub  Second  Revised  Sheet  No.  223 

Texas  Eastern  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  Order  on  Rehearing  and 
Compliance  Filings  issued  December  27, 
1991.  Texas  Eastern  states  that  the  order 
addresses:  inter  alia,  T^xas  Eastern's 
October  31, 1991  and  November  15, 1991 
filings  made  in  compliance  with  the 
Commission's  October  1. 1991  and 
November  1. 1991 -orders,  respectively, 
in  these  dockets.  By  this  filing,  Texas 
Eastern  states  that  it  is  revising  and 
clarifying  Rate  Schedule  ISS-1. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jurisdictional  customers, 
interested  state  commissions.  Texas 
Eastern  also  states  that  copies  of  the 
filing  have  also  been  served  on  all 
parties  in  Docket  No.  RP91-119  and  to 
all  parties  on  the  restricted  service  list 
in  Docket  Nos.  RP88-67,  et  at..  (Kiase  I). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  2042B.  in  accordance 
with  Rule  211  of  the  Commissi<»'s  Rules 
of  Practice  and  Procedures.  18  CHI 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  27. 19B2.  Protests 
will  be  considered  by  the  Commissioii  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoU  D.  CadieU. 

Secretary. 

[PR  Doc.  92-1845  Filed  1-24-92;  8:45  am] 

BUMS  cooe  criT-oi-it 

(Docket  No.  Tlin2-«-29-000] 

Transcontinental  Gas  Pipe  Una 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

January  17, 1992. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  ^ling  on  January  10, 1992, 
certain  revised  tariff  sheets  to  Third 
Revised  Volume  No.  1  of  iU  FERC  Gas 
Tariff  included  in  appendix  A  attached 
to  the  filing. 

Transco  states  that  the  purpose  of  the 
filing  is  to  track  rate  changes 
attributable  to  (1)  storage  services 
purchased  from  Consolidated  Natural 
Gas  (CNG)  under  its  Rate  Schedule  GSS 
the  costs  of  which  are  included  in  the 
rates  and  charges  payable  under 
Transco's  Rate  Schedule  LSS  (2)  storage 
services  purchased  from  Penn-York 
Energy  Corporation  (Penn-York)  under 
its  Rate  Schedule  SS-l  the  costs  of 
which  are  included  in  the  rates  and 
charges  payable  under  Transco's  Rate 
Schedules  LSS  and  SS-2  and  (3) 
transportation  services  purchased  from 
CNG  under  its  Rate  Schedule  X-74  the 
costs  of  which  are  included  in  the  rates 
and  charges  payable  under  Transco's 
Rate  Schedule  FT-NT.  The  tracking 
filing  is  being  made  pursuant  to  section 
4  of  Transco's  Rate  Schedule  LSS. 
section  4  of  Transco's  Rate  Schedule 
SS-2  and  section  4  of  Transco's  Rate 
Schedule  FT-NT. 

Included  in  appendices  B  through  E 
attached  to  the  filing  are  explanations  of 
the  tracking  rate  changes  and  details 
regarding  the  computation  of  the  revised 
LSS.  SS-2  and  FT-NT  rates. 

Also  included  therein  for  filing  are 
revised  tariff  sheets  which  incorporate 
the  Rate  Schedule  LSS.  S&-2  and  FT-NT 
rate  changes  proposed  therein  into 
subsequent  intervening  rate  filings 
which  have  been  accepted  or  are 
currently  pending  Commission 
acceptance  on  the  effective  dates 
reflected  thereon. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motioa  to 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  27. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaakeD. 
Secretary. 
|FR  Doc.  92-1848  Filed  1-24-92;  8:45  am ) 

MLUNQ  CODE  STIT-OI-M 


Qffica  of  Haarings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  December  9 
Through  December  13, 1991 

During  the  week  of  December  9 
through  December  13, 1991,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Officii  of  Hearings  and  Appeals. 

Appeal  j, 

INEL  Research  Bureau.  12/11/91.  LFA- 
0164 

The  VtHEL  Research  Bureau  filed  a 
Freedom  of  Information  Act  Appeal  of  a 
fee  waiver  determination  issued  by  the 
Department  of  Energy's  (DOE)  Idaho 
Operations  Office  (Idaho).  Idaho  denied 
the  fee  waiver  request,  finding  that  the 
information  released  pursuant  to  the 
underlying  FOLA  request  would  not 
contribute  significantly  to  the  public 
understanding  of  the  operations  or 
activities  of  the  government.  In 
considering  that  Appeal,  the  DOE  found 
that  there  were  other  factors  which  must 
be  examined  in  considering  a  fee  waiver 
request  The  DOE  concluded  that  Idaho 
did  not  adequately  justify  the  rationale 
for  withholding  thie  requested 
information  urtder  the  FOIA  and  DOE 
regulations.  Accordingly,  the  matter  was 
remanded  to  Idaho,  whidi  was  (Hrected 
to  make  new  determinations  re^juding 
the  fee  waiver  request. 
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Refund  Applications 

Atlantic  Richfield  Company/Pelrolane. 
Inc.,  12/11/91,  RF304-4259 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Petrolane,  Inc..  in  the  ARCO 
Subpart  V  special  refund  proceeding.  In 
its  Application.  Petrolane  requested  a 
full  volumetric  refund  for  its  purchases 
of  186.074.805  gallons  of  ARCO  propane 
based  on  a  showing  of  injury.  The  DOE 
found  that  although  overall.  Petrolane 
paid  less  than  the  average  market  price 
for  the  propane  it  purchased  from  ARCO 
during  the  refund  period,  it  was  still  ° 
injured  to  a  certain  degree  in  the  months 
in  which  it  paid  more  than  the  market 
average  prices.  Accordingly,  the  amount 
of  refund  was  limited  to  the  percentage 
of  the  total  gallons  purchased  at  above 
market  prices  (47.71%)  multiplied  by  the 
per  gallon  refund  volumetric  amount,  or 
$65,251  (plus  interest  of  $32,956). 

B.f.McAdants  Trucking.  12/9/91, 
RF272-74249,  RD272-74249 
The  Department  of  Energy  issued  a 
Decision  and  Order  concerning  the 
Application  for  Refund  filed  by  B.J. 
McAdams  Trucking  for  a  refund  from 
crude  oil  monies  available  for 
disbursement  by  the  Office  of  Hearings 
and  Appeals  (OHA)  of  the  Department 
of  Energy  (DOE)  pursuant  to  10  CFR  part 
205.  subpart  V.  The  applicant  purchased 
refined  petroleum  products  for  use  in  its 
trucking  operations.  However,  the  fi/m 
did  not  provide  a  sufficient  explanation 
of  the  method  by  which  it  calculated  its 
purchase  estimate.  Despite  repeated 
requests  by  OHA,  the"  firm  failed  to 
submit  corroborative  data.  Accordingly, 
the  Application  for  Refund  was  denied 
and  a  Motion  for  Discovery  filed  by  a 
group  of  States  was  dismissed. 

Texaco  Inc./Robert  E.  Way,  12/10/91, 
RF321-18084 

The  Office  of  Hearings  and  Appeals 
(OHA)  of  the  Department  of  Energy 
(DOE)  issued  a  Decision  and  Order 
granting  a  refund  of  $10,000  plus  interest 
to  Robert  E.  Way.  based  on  his 
purchases  of  10.181.108  gallons  of 
Texaco  refined  petroleum  products  as  a 
consignee  and  petroleum  jobber.  The 
OHA  subsequently  received  a 
submission  from  the  National 
Association  of  Texaco  Wholesalers 
(NATW).  on  behalf  of  Way  Oil 
Company  (currently  owned  by  John  and 
Susan  Van  Allen).  In  support  of  its 
position  that  Way  Oil  Company  is 
entitled  to  the  refund,  the  NATW^. 
submitted  notarized  instruments  of 
conveyance  showing  a  sale  of  all  of  the 
stock  of  Way  Oil  Company  from  Robert 
E.  and  Marguerite  D.  Way  to  the  Van 
Aliens.  In  view  of  the  NATW 


submission,  the  OHA  found  it  necessary 
to  obtain  additional  facts  in  order  to 
determine  if  Mr.  Way  should  have 
received  the  refund  for  Way  Oil 
Company.  Accordingly,  the  OHA 
rescinded  the  refund  granted  to  Robert 
E.  Way. 

Texaco  Inc/Stewart's  Texaco.  12/12/91, 
RF321-18096 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  rescinding 
a  refund  that  had  been  granted  to 
Collene  Stewart  in  the  Texaco  special 
refund  proceeding.  The  refund  was 
based  upon  the  premise  that  Ms. 
Stewart  was  the  sole  owner  and 
operator  of  Stewart's  Texaco. 
Subsequently.  Ms.  Stewart's  ex-husband 
claimed  that  he  owned  and  operated 
Stewart's  Texaco  during  the  refund 
period.  Because  the  factual  basis 
underlying  the  granting  of  the  refund 
was  incorrect,  the  DOE  rescinded  the 
refund  until  a  determination  as  to  the 
appropriate  recipient  can  be  made. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Attantic  RichfieW 

RF304-12523 

12/10/91 

Company/Buff's 

ARCO. 

Atlantic  Richfield 

RF304-3451 

12/09/91 

Coftipany/Hancock 

Oil  Company. 

Frank  Ferguson 

RF304-9983 

Frar*  Ferguson 

RF304-9984 

Atlantic  Richfield 

RF304-12646 

12/10/91 

Company/Paul's 

ARCO 

Atlantic  Richfield 

RF304-3332 

12/10/91 

Company/Smittys 

ARCO  Service. 

Johnsonbaugh  ARCO.. 
Venango  Auto 

RF304-4617 

RF304-5S81 

Service. 

Ralph's  ARCO 

RF304-7172 

Service. 

Atlantic  RichfieW 

RF304-669e 

12/10/91 

Company/Southern 

California  Edison 

Company. 

Big  Bend  Resources 

RF272-66396 

12/12/91 

Tnjst. 

RF272-e63fl7 

Company. 

City  of  Camden  er «/.... 

RF272-B3eOt 

12/10/91 

City  of  Stockton, 

RF272-42123 

12/09/91 

Kansas. 

Enron  Corporation/ 

RF304-28 

12/09/91 

Grant's  TV.  A 

Apphance. 

Enron  Corporation/ 

RF304-15 

12/11/91 

Evergreen  Local 

RF272-«4201 

12/10/91 

School  District  9r«/. 

Gulf  Oil  Corporation/ 

RF300- 12821 

12/12/91 

Bayshore  Marine 

Basin,  Inc.. 

J.M.  Tuten,  Inc 

RF300-12934 
RF300- 12982 
RF272-78544 

J.M.  Tuten,  Inc 

Lester  C  Newton 

12/12/91 

Trucking  Co.  et  al. 

Lincoln  Paper 

RF272-229 

12/11/91 

Company. 

Lincoln  Paper 

RD272-229 

Company 

Shell  Oil  Company/ 

RF315-1017e 

12/10/91 

Quality  Oil  Co.  1 

(Ouahty  Oil  of  W. 

End/So.  Pines, 

Inc.). 

Texaco  hK  /Bartow 

RF321-13184 

12/12/91 

OUCo.  «f«/. 

Teitaco  Inc./ 

RF321-ei9 

12/11/91 

Berryman  Texaco 

etal. 

Texaco  Inc./Bias 

RF321-10374 

12/09/91 

Texaco  er  al. 

Texaco  Inc/BUl 

RF321-825 

12/11/91 

Cook's  Texaco  ef 

0. 

Texaco  Inc. /Burke's 

RF321-12ie3 

12/09/91 

Texaco  a<  al. 

Texaco  Inc  /Gaare 

RF321-«811 

12/13/91 

Oil  Company  er  •/ 

Texaco  Inc  /John 

RF32i-ioeoe 

12/09/91 

Nash. 

John  f4ash 

RF321-10eO9 
RF321-10eiO 
RF321-10811 
RF321-10ei2 
RF321-10ei3 
RF321-1224r 

John  Nash 

John  Nash 

John  Nash 

John  Nash 

John  Nash, 

Consignee. 

Texaco  Inc./Lurtd's 

RR321-101 

12/12/91 

Texaco. 

Jack  Lund  Texaco 

Texaco  Inc  /Sid's 

RF321-10004 

12/13/91 

Texaco  •f  al. 

Unified  School 

RF272-84057 

12/10/91 

Oistnct  #437  al  al. 

Zoological  Society  of 

RF272-e4416 

12/10/91 

Buffak>«fa/. 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Case  No. 


Automatic  Lubrication  Service,  Inc.. 

Blackmon's  Crystal  USA 

Bowers  ARCO 

CaukJer  Truck  Stop 

Dedham  0*  Co « 

Frank's  Texaco - 

G.C.  Mungo  A  Son  Texaco 

Garden  Homes  Marwgement 

General  Aviation  of  New  Orleans 

Inspiratk)n  Resources  Corp 

John  J.  litailar,  Jr 

John  J.  Meilar,  Jr 

Koemg  Kwiki  Kar  Wash 

Lee's  Texaco 

Medina  Texaco 

Medina  Texaco - 

>tixon,  Chapman  GuH 

vkxtiert  Begick 

Office  of  Energy  Conservation  A 
Alternative  Energy. 

*etroleum  Funds,  trie 

'Petroleum  Funds,  Inc 

"etroleum  Funds,  Inc ... 

Petroleum  Furtds.  Inc..... 

Powers  ARCO 


RF321-16355 

RF321-62 

RF304-5826 

RF300-14270 

RF321-97 

RF321-17939 

RF321 -17861 

RF272- 10429 

RF300- 14007 

RF272-25445 

RF307- 10200 

RF307-10201 

RF321-11797 

RF321 -17937 

RF321-2931 

RF321-11384 

RF300-12514 

RF329-10 

RM3-242 

RF272-80290 
RF272-85181 
RF272-81237 
RF272.e5629 
RF304-5033 
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Name 


Rector's  Texaco — 
SiQniund  Wilfcowsta.. 
Snwm  Oil  Co..  mc_- 
Tom  Allgood.. 


Wapinsky  Brothers . 


Case  No. 


Rf321-17921 

nF304-3848 

RF304-3769 

RF321-12330 

RF300-13204 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Enei:gy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  i 

Dated:  January  17, 1992. 
Geotge  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
(FR  Ooc.  92-1894  Filed  1-24-92:  6:45  am} 
MLUNQ  COOE  MS0-01-* 


Issuance  of  Decisions  and  Orders 
During  the  Weeli  of  December  16 
Through  Deceml>er  20, 1991 

During  the  week  of  December  16 
through  December  20, 1991,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  exception  or  other  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Appeals  I 

Foundation  for  Fair  Contracting.  12/16/ 
91.  LFA-C166 
The  Foundation  for  Fair  Contracting 
(FFC)  filed  an  Appeal  from  a  partial 
denial  by  the  Western  Area  Power 
Administration  (WAPA)  of  a  request  for 
information  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  In 
its  determination.  WAPA  released  a 
copy  of  the  certified  payroll  records  of 
Brinks  Electric  Company  for  the  Tracy 
Switchyard  Project.  No.  91WNO7520. 
from  which  the  names,  addresses,  and 
social  security  numbers  of  contractor 
employees  were  deleted.  WAPA  had 
determined,  pursuant  to  Exemption  6  of 
the  FOIA.  that  disclosure  of  this 
information  would  violate  the  privacy  of 
the  employees  and  would  not  be  in  the 
public  interest  In  considering  the 
Appeal,  the  DOE  found  that  the  public 
interest  in  the  disclosure  of  the  withheld 
information  was  outweighed  by  the 
privacy  interests  of  employees  in 
preventing  the  unlimited  disclosure  of 


their  names  and  addresses.  The  FFC's 
appeal  was  accordingly  denied. 

Leslie  Va/lie,  12/20/91,  LFA-m68 

Leslie  Vallie  filed  an  Appeal  from  a 
determination  isstied  to  him  by  the 
DOE's  Western  Area  Power 
Administration  (WAPA)  on  a  request  for 
information  under  the  Freedom  of 
Information  Act  (FOIA)  Vallie  had 
requested  information  concerning  the 
recruitment  efforts  and  evaluation  of 
candidates  for  a  Supervisory  Contract 
Specialist  position.  In  its  determining, 
WAPA  withheld  an  internal  personnel 
document  and  the  names  of  a  Personnel 
Officer  and  three  Panel  Members  from  a 
Summary  Rating  and  Ranking  Sheet 
pursuant  to  Exemption  5  of  the  FOIA, 
and  the  names  and  scores  of  the 
candidates,  under  Exemption  6.  In 
considering  the  Appeal  OHA 
determined  that  the  internal  personnel 
document  appears  to  be  a  standard  form 
which  contained  little  or  no  information 
which  could  be  considered  deliberative. 
Consequently,  OHA  remanded  that 
document  to  WAPA  to  consider  whether 
it  is  exempt  from  mandatory  disclosure 
under  the  FOIA.  Regarding  the  Summary 
Rating  and  Ranking  Sheet,  OHA  found 
that  WAPA  properly  withheld  the 
names  of  the  Panel  Members  under 
Exemption  5,  and  Ae  names  of  the 
candidates  under  Exemption  6.  OHA 
also  found  that  WAPA's  determination 
to  withhold  the  name  of  the  Personnel 
Officer,  under  Exemption  5,  and  the 
candidates'  scores,  under  Exemption  6, 
had  not  been  adequately  justified.  OHA 
remanded  these  matters  to  WAPA  to 
either  release  the  information  or  issue  a 
new  determination  explaining  why  it  is 
exempt.  Accordingly,  OHA  granted 
Vallie's  Appeal  in  part  and  denied  it  in 
part. 

Refund  Applications 

American  Fiber  &  Finishing,  Inc.,  The 
Kendall  Company,  12/18/91.  RF272- 
47516,  RF272-47517,  RD272-47517 
The  DOE  issued  a  Decision  and  Order 
denying  the  refund  application  of 
American  Fiber  &  Finishing,  Inc.,  (AF&F) 
and  granting  the  application  of  The 
Kendall  Company  (TKC]  in  the  crude  oil 
refund  proceeding.  AF&F  based  its  claim 
on  petroleum  products  consumed  at  a 
manufacturing  plant  which  it  had 
acquired  from  TKC  after  the  decontrol 
of  Federal  petroleum  prices.  The  DOE 
examined  the  specific  terms  of  the 
assets  sale  agreement  between  the  two 
firms,  and  determined  that  TKC  bad 
retained  the  right  to  receive  an  oil 
overcharge  refund  when  it  sold  the  plant 
to  AF&F.  The  amount  of  the  refund 
approved  was  $31,467.  A  consortium  of 
states  and  territories  filed  a  Motion  for 


Discovery  in  connection  with  TKC's 
application,  which  was  denied  for 
reasons  discussed  in  earlier  subpart  V 
crude  oil  Decisions.  See,  e.g..  Christian 
HaalandA/S,  17  DOE  1 85.439  (1988). 

Eli  Lilly  and  Company.  12/16/91, 
RC272-1S1 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
(RF272-23220)  filed  by  Eli  Lily  & 
Company  in  the  Subpart  V  crude  oil 
refund  proceeding.  The  DOE  determined 
that  the  initial  refund  amount  granted 
was  incorrect.  Therefore,  this 
supplemental  order  specified  the  correct 
refund  amount  of  $101,396. 

Texaco  Inc./  Cairo  Texaco.  12/20/91 
RF321-S66.  RF321-930 
The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  refund  proceeding 
concerning  two  Applications  for  Refund 
filed  by  separate  individuals  on  behalf 
of  a  service  station  which  purchased 
refined  petroleum  products  directly  from 
Texaco  during  the  consent  order  period. 
Both  of  the  applicants  requested  a 
refund  based  on  purchases  they  claimed 
to  have  made  for  this  station  during  the 
same  time  period.  One  of  the  applicants, 
J.C  Lyie  of  Lyle  Gas  Co.  (RF321-866). 
submitted  information  which 
established  that  he  operated  the  service 
station  during  the  time  period  for  which 
he  claimed  a  refund.  Wesley  Van  Brunt, 
the  applicant  in  Cairo  Texaco  (Case  No. 
RF321-930).  failed  to  provide 
information  which  established  that  he 
purchased  the  product  or  owned  the 
service  station  during  the  p«iod. 
Therefore,  the  DCS  determined  that  Lyle 
Gas  Co.  was  eligible  to  receive  a  refund 
of  $1,289  ($1.0O2  principal  plus  $287 
interest)  and  denied  the  Application  for 
Refund  filed  by  Wesley  Van  Brunt  on 
behalf  of  Cairo  Texaco. 

Texaco  Inc./Santee  Distributing  Co.  et 
ai.  12/19/91.  RF321-9108  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  nine  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding.  Dennis  L  Cross  and  James 
L  Cross,  owners  of  Cross  Petroleum 
(Case  No.  RF321-11764)  (Cross),  a 
consigneeship.  submitted  applications 
on  behalf  of  Cross  and  three  other  retail 
outlets  which  they  owned,  Yreka 
Texaco  (Case  No.  RF321-11652),  Valley 
Gas  (Case  No.  RF321-11653)  and  D  «  ) 
Texaco  (Case  No.  RF32I-1ia54).  These 
outlets  obtained  their  Texaco  products 
exclusively  from  Cross.  The  DOE 
approved  the  consignee  refund  claim, 
i^mever,  the  DOE  denied  the  refiind 
applications  of  the  affiliated  retail 
outlets  holding  that  petroleum  products 
which  are  consigned  to  one  fimi  then 
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sold  to  an  affiliated  firm  may  not  only 
be  included  only  once  in  calctilating  the 
appropriate  refund  araount  Cron'  aad 
the  remaining  applicants*  allocable 
shares  each  exceeded  $10,000.  The  DOE 
determined  that  since  none  of  these 
applicants  elected  to  make  a  showing  of 
injury,  each  applicant  was  eligible  to 
receive  the  larger  of  $10,000  or  50 
percent  of  its  allocaUe  share  up  to 
$50,000.  The  sum  of  the  refunds  granted 
in  this  Decision  is  $179,380.  representing 
$139,476  principal  and  $39,904  interest. 

Refund  Applicattoiw 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  O^ce  of  Hearings  and 
Appeals. 


Name 


CitroneHe-Mobile 

Gattiering/EssaK 

Chemtcat  Corp. 
Cilroneae-MoM« 

Gathering/  Hercules 

Inc.,  Aqualon  Co., 

Hercules  Inc. 
QtroneNe-Mobile 

Gathering/Orlando 

Utilities 

Commission. 
Cityofl.awton0ra/.... 
County  of  Orange, 

Ger>eral  Services 

Agency,  California 

etal. 
Enron  Corporation/ 

National 

Cooperative 

Refinery 

Association. 
Exxon  Corporatior)/ 

William  E.  Sullivan. 
General  Dynamics 

CorporaiKDn, 

General  Dynamics 

Corporation. 
Gulf  OH  Corporation/ 

Airland  Gulf. 
GuH  Oil  Corporation/ 

Emmet  Oil 

Company  eraf. 
Gulf  Oil  Corporation/ 

Gulf  Mart  U-Haul  et 

al. 
GuH  Oil  Corporation/ 

Hutctiison  Gulf  et 

al. 
Gulf  Ca  CoipoMtiUB/ 

J.  Ray  Hunter,  Inc., 

F.S.  Wintoila  A 

Son,  T.L  Baker, 

Daniola  Mctonw 

Oil  Company. 
GuHOMCerpwaiian/ 

Joseph  A.  Majka  & 

Son««a/. 
Las  Vegas  Paving 

Corp.,  Las  Vegas 

Pavings  Corp. 
Tarkenio* 

Inc. 


CaseNa 


RF336-11 


RF336-t8 
RF336-19 
RF336-24 

RF336-30 


RF272-740«« 
RF272-S9Z54 


RF34&-2 


RF307-IO20S 

RF272-2779e 
RD272-27790 


Date 


12/17/91 
12/20/91 

12/ia/91 


12/19/91 
12/17/91 


12/20/91 

12/1«/91 
12/18/91 


RF300-18672 

12/16/91 

RF300-13019 

12/16/91 

RR300-1t1 

12/19^91 

RF300-14135 

12/19/91 

RF3O0-SB 
RR300-76 
RR300-M 
RR300-89 

12/16/91 

RR300-23 

12/30/91 

RF272-74755 
RD272-74755 

12/18/91 

nF272-747M 

12/1Cr91 

nmm 

Can  Mo. 

DM* 

TexKo  tnc/Bil. 

nP321-t22M 

12/19/91 

Oehganserafl 

Texaco  Inc./Bob's 

RF321-18129 

12/20/91 

Hilltop  Texaco. 

Texaco  Inc./ 

nF32 1-7010 

12/19/91 

etal. 

Texaco  Inc/Highiand 

RF321-3714 

12/20/91 

Springs  Texaco  ef 
al. 
Texaco  lnc7JG's 

RF321-1671 

12/19/91 

Texaco  et  al. 

Texaco  Inc. /Lee 

RF321-5e9 

12/17/91 

Paradise  Texaco, 

HF321-599 

Lee  Paradise 

RF321-600 

Texaco.  Lee 

IV321-801 

ParadMe  Texaco. 

HF321-605 

Lee  Paradise 

Texaco,  Lee's 

Texaco  Statioa 

Texaco  Inc./Rupp 

RF321-12524 

12/20/91 

Gasoline  k  0*. 

RF321-17743 

Inc,  Rupp  Service 

Station. 

Texaco  Inc./Scheri 

RF321-e5S1 

12/17/91 

Brothers,  lrtc.»/«i 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Gorin  A  Lobb  Oil  Co..  Inc 

RF  324-18 

Jerry  Stevens „ „ 

RF300-11875 

Lowell  Harris i     

Patsy  Jennings 

RF300-12154 
RF300- 11633 

RobanJ.  AlgM 

Smitly's  Aitu  Service 

Webbs  Arco 

RF300-1ie71 

RF304-5076 

RF304-4345 

Copies  of  the  fall  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Eneigy  Management:  Federal  Energy 
Guidelines,  a  coaunerdaUy  published 
loose  leaf  reporter  system. 

Dated-  {anuary  17. 1982. 
George  B.  Braznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  92-1803  Filed  1-24-62;  MS  am) 
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Western  Area  Pewar  Adaiiniatraflon 
Salt  Lake  City  Area  Integrated  Projects 


Colorado  River  Storage  Preject 
Proposed  Firm  Transmission  If  ate 
Adjustmaats 

aaCNCx:  Westeta  Area  Power 
Administratien.  DOE. 


ACnoit  Notice  of  Reepeaag  of 
CoBBMot  Period  oo  the  ftopoK^  Salt 
Lake  City  Area  Integrated  Project 
(SLCA/IP)  Firm  Power  aad  Colorado 
River  Storage  Project  (CRSP)  Fran 
Transmission  Rate  Adjustments. 

summary:  Western  Area  Power 
Administration  (Western)  is  announcing 
a  second  consultatioo  and  cosunent 
period  on  the  rate  increase  for  firm 
power  from  the  SLCA/IP  and  for  firm 
transmission  from  the  CRSP.  This  rate 
action  was  originally  announced  in  the 
Federal  Re^ster  on  September  18. 1991. 
at  56  FR  47203^72(». 

This  action  is  taken  in  response  to 
public  comment  that  additional  time  is 
needed  for  comments  on  some 
unresolved  issues  relative  to  the  rate 
adjustmoit. 

PROCEDURES:  A  revised  power 
repayment  study  will  be  made  available 
during  the  consultation  and  comment 
period.  It  will  contain  fiscal  year  (FY) 

1991  actual  financial  data  and  the  FY 

1992  Congressional  Budget  data.  An 
addendum  to  the  brochure  explaining 
the  need  for  the  proposed  rate  increases 
and  the  methodology  used  in  developing 
the  proposed  rates  will  be  distributed  to 
SLCA/IP  power  and  CRSP  transmission 
customers  and  other  interested  parties 
foHowing  publication  of  this  notice. 
Customers  and  interested  parties  are 
invited  to  comment  on  the  proposed 
rates  and  the  methodology  used  to 
develop  the  rales.  Comments  ab<eady 
submitted  will  be  given  full 
consideration  in  this  second  comment 
period  and  do  not  need  to  be 
resubmitted. 

Following  the  close  of  the  consultation 
and  comment  period,  Western  will 
prepare  another  power  repayment  study 
and  another  CRSP  transmission  rate 
study,  which  will  include  any  changes 
due  to  consideration  of  public 
comments.  Western  will  recommend  the 
results  of  those  studies  as  the  final 
proposed  rates  to  the  Assistaot 
Secretary  for  Conservation  and 
Renewable  Energy  to  be  placed  in  effect 
on  an  interim  basis  prior  to  submission 
to  the  Federal  Energy  Regulatory 
Commission  (FERC)  for  approval  on  a 
final  basis. 

EFFCCnvE  BATBS:  The  consuitatioo  and 
comment  period  will  begin  January  27. 
1982.  and  will  end  on  May  1, 1992. 

Western  will  explain  the  methodology 
and  information  used  in  developing  dw 
revised  proposed  rates  and  answer 
questions  at  a  public  information  forum, 
which  will  be  held  at  the  Salt  Lake 
Hilton.  150  Weal  500  South.  Salt  Lake 
City,  Utah,  at  1:30  p.m.  on  March  30, 
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1992.  Western  will  receive  oral  and 
written  comments  at  a  public  comment 
forum  at  the  Quality  Inn  City  Center  at 
9:30  a.m.  on  April  14, 1992.  Both  forums 
will  be  transcribed  by  a  court  reporter. 
All  questions  raised  at  the  information 
forum  will  be  answered  at  the  forum  or 
at  least  15  days  before  the  end  of  the 
consultation  and  comment  period. 
Written  comments  should  be  received 
by  the  end  of  the  consultation  and 
comment  period  to  be  assured 
consideration.  Comments  may  be  sent 
to: 
Mr.  Lloyd  Greiner,  Area  Manager,  Salt 

Lake  City  Area  Office,  Western  Area 

Power  Administration,  P.O.  Box  11606. 

Salt  Lake  City,  UT  84147-0606.  (801) 

524-5493. 
SUPPLEMENTARY  INFORMATION:  Power 
rates  for  the  SLCA/IP  and  transmission 
rates  CRSP  are  established  pursuant  to 
the  Department  of  Energy  Organization 
Act  42  U.S.C.  7101,  et  seq.;  the 
Reclamation  Act  of  1902.  32  U.S.C.  388, 
et  seq.;  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
§  9(c)  of  the  Reclamation  Project  Act  of 
1939,  43  U.S.C.  485h(c];  and  other  acts 
specifically  applicable  to  the  projects 
involved. 

By  Amendment  No.  2  to  Delegation 
Order  No.  0204-108,  published  August 
23, 1991  (56  FR  41835),  the  Secretary  of 
Energy  delegated  (1)  the  authority  on  a 
nonexclusive  basis  to  develop  long-term 
power  and  transmission  rates  to  the 
Administrator  of  Western;  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  in  effect  on  an  interim  basis 
to  the  Assistant  Secretary  for 


Conservation  and  Renewable  Energy  of 
DOE;  and  (3)  the  authority  to  confirm, 
approve,  and  place  in  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  FERC. 

The  procedures  for  public 
participation  in  rate  adjustments  for 
power  and  transmission  services 
marketed  by  Western  which  are  found 
at  10  CFR  part  903,  were  published  in 
the  Federal  Register  at  50  FR  37835  on 
September  18, 1985. 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums  made  or  kept  by 
Western  for  the  purpose  of  developing 
the  proposed  rates  are  and  will  be 
available  for  inspection  and  copying  at 
Western's  Salt  Lake  City  Area  Office, 
257  East  200  South,  suite  475,  Salt  Lake 
City.  Utah. 

Issued  at  Golden,  Colorado,  January  17. 
1992 

WUliam  H.  Clagett. 
Administrator. 
(FR  Doc.  92-1895  Filed  1-24-92;  8:45  am) 

MLUNG  CODE  ■4SO-01-W 


ENVIRONMENTAL  PROTECTIOtJ 
AGENCY 

[FRL-4096-41 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Final 
Determinations 

agency:  United  States  Environmental 
Protection  Agency. 


ACTION:  Notice  of  final  actions. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  between  July  1, 1991 
and  January  7. 1992.  the  United  States 
Environmental  I^otection  Agency  (EPA). 
Region  II  Office,  issued  three  final 
determinations,  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  issued  eleven 
final  determinations,  and  the  New 
Jersey  Department  of  Environmental 
Protection  and  Energy  (NJDEPE)  issued 
four  final  determinations  pursuant  to  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  regulations  codified 
at  40  CFR  §  52.21. 

DATES:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 
following  chart  (See  "SUPPLEMENTARY 
INFORMATION"). 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Steven  C  Riva.  Chief.  Air  and 
Environmental  Applications  Section.      . 
Permits  Administration  Branch.  Office 
of  Policy  and  Management.  U.S. 
Environmental  Protection  Agency 
Region  If  Office.  26  Federal  Plaza,  room 
505.  New  York.  New  York  10278.  (212) 
264-4711. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  PSD  regulations,  the  EPA  Region 
II,  the  NYSDEC.  and  the  NJDEPE  have 
made  final  determinations  relative  to  the 
sources  listed  below: 


Name 


Power  Oty  Po«»ers,  LP . 


Onondaga  Cogeneration  Limit- 
ed Padnership. 


IBM  Corporalion.. 


Trenton  District  Energy  Co.. 


Indech  Silver  Springs  Cogen- 
eration Facility. 
RSfl  Corporation 

Algonquin  Gas 

Camden  Cogeneration  Limited 

Partnership. 
OxtXM*  Powwr „ 

Ban  Metal  Container 


Location 


Massena.  New  York 

Syracuse.  New  Yorti 

FishkiK,  New  York 

Trenton.  New  Jersey 

I 
Silver  Springs.  New  Yoth 

Wanton,  New  York. 

Stony  Point,  New  York 

Camden,  New  Jersey.... 

Tonowanda.  New  York 

Saratoga  Springs,  New  York 


Project 


79  MW  combined  cycle  gas  tur- 
bine cogeneration  protect  firing 
natural  gas  wntti  #2  oil  as 
backup  fuel. 

79  MW  combined  cycle  gas  tur- 
bine cogerteration  project  firing 
natural  gas  witti  #2  oil  as 
backup  fuel. 

Modificaton  of  operational  condi- 
tions for  an  emergency  diesel 
ger«erator. 

Modification  to  existing  State 
Permit  for  tfie  installation  of  a 
catalytK  oxidizer  to  reduce  CO 
andUHC. 

Modification  of  existing  PSO 
Permit  limits  for  CO.  PM.  &  NO,. 

Addition  of  2  diesel-powerad 
standby  electrical  generators. 

Addition  of  a  Solar  Mars  Gas  tur- 
bine firing  natural  gas. 

2  Turbines,  combined  cyde  cogert- 
eration facility. 

55  MW  combined  cyde  gas  tur- 
bine cogeneration  project  firing 
natural  gas  #2  oil  as  backup 
fuel. 

Addition  of  a  lourtf)  coating  line 
and  tftermal  aftertxjmer. 


Agency 


NYSDEC. 

NYSDEC. 

NYSDEC. 
NJDEPE.. 

NYSDEC. 
NYSDEC. 
NYSDEC. 
NJDEPE.. 
NYSDEC. 

NYSDEC. 


Final  action 


Non-applicability 

Non-applicability 

Non-applicability 

Non-applicability 

Revised  PSD  Permit 

Non-applicability 

Non-applicability 

Non-applicability 

Norvapplicability 


l4on-applicability.. 


Date 


Julys,  1991. 

July  12.  1991. 

July  17.  1991. 
Augusts  1991. 

Septembers.  1991. 
Septembers  1991. 
October?.  1991. 
October  15, 1991. 
October  16. 1991. 

October  23, 1991. 


UMI 


Nam* 

Location 

Project 

Agarwy 

final  action 

Data 

AnChem  Iniematioral.  Inc 
Indecfc  Energy..... _ „ 

Kamine  SyracMM 

Squibb  Manufacturng.  Inc..- 

PfoctBf  and  Gamble.. „„ 

'Ponoe,  Puerto  Rno 

nlon.  New  York  „ „ 

Solway,  New  Yoik.. 

Humacao.  Puerto  Rico 

Staten  Island,  New  York 

Reactivation  of  the  CPI-1  ptant  at 
OOROCs   peKDdMmicat   coib- 
pte. 

79  MW  combined  cycle  gas  tur- 
bine cogeneration  project  firing 
natural    gas    with    #2    ol    as 
toacfci/phjoL 

80  MW  combinad  cycle  gas  kir- 

natural    gas   wiOi    #2    oil    as 
badwptael 
Cakitic  hazatdoM  waste  indneia- 

tor  with  a  maximum  liquid  feed 
rsrte  Off  20  gallons  par  minute. 

ModHicalian  of  womt  «bar  boiar 
IWatttiePMhNxyPtart. 

Pftint  iiiop  fwodiftcfltiofl 

106  MW  combined  cyde  gas  tur- 
DMe  oogaMavNon  profeci  snng 
natural  gas  with  #2  oi  as 
bKfcupkML 

1  pulverized  coal  flMd  2116  MM 

ERA 

NYSDEC. 

NYSOEC... 

EPA 

EPA 

NJOEPE... 
NYSDEC. 

hUOEPE... 

Nwi-flppiicaMiljr. " 

Non-applicability— 

PSO  PSMKiL 

Nan«ppiicabiiity 

Novomber  9,  1W1. 
November  t3. 1991. 

NowflMf  20,  t994 . 

NovOTtar  22.  laai. 
December  9.  1991. 

Linden,  New  Jeraay _     

Ea«  Syncuae.  New  York 

Logan  Township.  New  Jersey 

General  Motors  Corporation 

East      Syracuse      Genaratiag 
Company.  LP. 

Keyston  Cogeneration  Systems, 
Inc. 

MOOTcanun. 

Nen-ap0ieaUMy 

Noniyyliestility 

PSDPsnna ^. 

December  1«.  iSM. 
December  25.  1991. 

Jonwary  7.  iwt. 

^^^^^^*      ^^^^^w     ^^^^^^^^^9^      a^^^w^w      ^B^WV 

This  notice  lists  only  the  sources  that 
have  received  final  PSD  determinations. 
Anyone  who  wishes  to  review  theae 
detenninafioas  and  related  materais 
should  contact  the  fbllowiBg  offices: 

EPA  Actions 

United  States  Environmental  Protectiaii 
Agency.  Regional  II  Office.  Permits 
Administration  Branch — room  505, 28 
Federal  Plaza.  New  York.  New  York 
10278. 

NYSDEC  Actions 

New  York  State  Department  of 
Environmental  Conservation.  Division 

^  of  Air  Resources,  Source  Review  and 
Regional  Support  Section,  50  Wolf 
Road.  Albany,  New  York  12233-oeOL 

N/DEPE  Actions 

New  Jersey  Department  of 
Environmental  Protection  and  Energy, 
Division  of  Environmental  QnalUy. 
Bureau  of  Engineering  and 
Technology.  401  East  State  Street, 
Trenton,  New  Jersey  08625. 

If  available  pursuant  to  the 
Consolidated  Permit  Regulations  (40 
CFR  part  124).  judicial  review  of  these 
determinatioos  under  section  aOTtbXl) 
of  the  Clean  Air  Act  (the  Act)  may  be 
sought  only  by  the  filing  of  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  on  which 
these  determin^ians  are  published  in 
the  Federal  Register.  Under  section 
307(bJ(2]  of  the  Act,  these 
determinations  shall  not  be  sab)ect  to 
later  judicial  review  in  civil  a 
proceedings  for  enforeement. 


Dated:  laiwarjr  17.  NSZ. 
WUfiaHMMKyaaU. 

Acting  Heghnal  Admmiatrator. 

[FR  Doc.  92-1899  FHed  1-24-92;  8:45  am| 

BBxmq  COOK  saao  le  m 


[FRL 


Sdencc  Advtoory  Board,  n—arch 
Strategia 


February  12, 1992. 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  the  Research 
Strategies  Advisory  Committee  (RSAC) 
of  the  Science  Advisory  Board  (SAB) 
will  conduct  a  meeting  on  February  12. 
1992.  The  purpose  of  the  meeting  will  be 
to  review  the  FY  1903  President's  Budget 
Request  for  Research  and  Developoaent 
activities  in  EPA.  The  meeting  will  be 
held  at  the  Hobday  Inn  Old  Towne,  480 
King  St.  Alexandria.  VA.  22314.  The 
hotel  telephone  niunber  is  (703)  549- 
6080.  The  session  will  begin  at  9  am. 
ending  no  later  than  5  pm. 

The  meeting  is  open  to  the  public  and 
seating  is  limited.  Any  member  of  the 
public  wishing  further  information 
concerning  the  meeting  should  contact 
Mr.  Randall  C.  Bond.  Designated  Federal 
Official,  Research  Strategies  Advisory 
Committee  at  (202)  260-655^  Those 
individuals  requiring  a  copy  of  the 
Agenda  should  contact  Ms.  Janice  Jones 
at  the  same  number.  Members  of  the 
public  wishing  to  make  coonneRts  at  the 
sessions  shoi^  provide  those  comments 
to  Mr.  Bond  no  later  than  January  29, 
1992.  Comments  will  be  limited  to  5 
minutes,  and  the  Science  Advisory 
Board  expects  thai  such  items  wilt  not 


be  repetitive  of  previously  submitted 

materials. 

Donald  G.  Barnes, 

Director,  Sa'ence  Advisory  Board 

(FR  Doc.  92-1900  Filed  1-24-92:  8:45  am] 

MUJNO  cooc  Msa-W-M 


[FRL-4096-3] 

CERCLA  Consant  Dacraa  Entarad  far 
Racovary  of  Raaponsa  Costa.  Intaraat, 

Manufacturing,  Inc.  Sita,  NY 

AQENCV:  Environmental  Protection 

Agency. 

ACfKMK  Information  notice. 

The  Environmental  Protection  Agency 
("EPA")  Region  n  announces  entry  of  a 
consent  decree  imder  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  198a  as  amended.  ("CERCLA"). 
42  U.S.C  9601-9675.  EPA  has  settled 
with  Bve  potentially  responsible  parties 
('TRPs")  for  oversight  enforcement  and 
indirect  costs,  as  well  as  penalties  for 
violation  of  an  EPA  order  issued  in 
connection  with  the  Resolve 
Manufactiuing,  Inc.  Site  (*^ile")  located 
in  Falconer,  New  York.  The  Consent 
Decree,  between  EPA  and  the 
Environmental  Service  Group  (NY),  Inc., 
Custom  Muffler  Service  Center,  Inc., 
Ethan  Allen.  Inc.  Products  Finishing. 
Inc.,  and  Seco  Corp..  was  entered  by  the 
United  States  District  Court.  Western 
District  Of  New  York,  on  October  31, 
1991. 

Under  the  settlement,  EPA  has 
recovered  $128,000  with  interest,  "nris 
amount  incbides  a  $40,000  penalty  for 


3056 


Federal  Register  /  Vol.  57.  No.  17  /  Monday.  January  27,  1992  /  NoUces 


violation  of  an  administrative  order 
("AO")  that  directed  five  PRPs  to 
participate  in  a  drum  removal  action  at 
the  Site.  The  five  PRPs  failed  to 
participate  in  the  removal  action  which 
was  performed  by  nearly  100  other 
cooperating  PRPs  at  a  response  cost  of 
approximately  $150,000.  In  addition  to 
penalties,  EPA  used  its  enforcement 
discretion  to  seek  approximately  $90,000 
in  response  costs  frum  the  recalcitrant 
recipients  of  the  AO  rather  than  from 
the  PRPs  that  consented  to  perform  the 
cleanup.  The  value  of  the  cost/penalty 
settlement  reportedly  represents  over 
twenty  times  the  amount  that  these 
parties  would  have  paid  to  participate  in 
the  original  settlement  of  this  matter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Capon,  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch.  U.S.  Environmental 
Protection  Agency,  26  Federal  Plaza,  ^ 
room  437,  New  York,  New  York.  10278, 
telephone:  (212)  264-4471. 

Dated:  January  10, 1992. 
ConstantiiM  Sidamoo-Eristoff, 
Regional  Administrator.  _ 
(FR  Doc  92-1901  Filed  1-24-92:  8:45  am] 
SILUNQ  COOE  (SeiMO-ll 

[OPPTS-S17S3;  FRL  4045-7] 

Certain  Cttemicals;  Premanufacture 
Notices  \ 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(l]  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  16  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 
P  92-265,    February  24, 1992^ 
P  92-282.     March  1,1992.       I 
P  92-372.    April  1, 1992.         ' 
P  92-373. 92-374. 92-375.     April  4. 
1992. 

P  92-378.  92-377.  92-378,  92-379.  92- 
380. 92-381,  92-382. 92-383,  92-384. 
April  5. 1992. 
P  92-385.    April  6. 1992. 
Written  comments  by: 
P  92-285.    January  25. 1992. 
P  92-282.    January  31. 1992. 


P  92-372.    March  2, 1992. 

P  92-373.  92-374,  92-375,     March  5, 
1992. 

P  92-376.  92-377,  92-378,  92-379.  92- 
380,  92-381,  92-382,  92-383,  92-384, 
March  8, 1992. 

P  92-385,  March  7, 1992. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-51783)"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  401  M  St.,  SW..  rm.  L-lOO, 
Washington.  DC,  20460,  (202)  260-3532. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-545,  401  M  St.,  SW., 
Washington.  DC  20460  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE  -G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

PM-aes 

Manufacturer.  Rhone-Poulenc  Inc. 

Chemical.  (G)  UV  curable  silicone 
resin. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P92-2S2 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymers  A. 
Al,  and  A2. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2.0  g/kg  species 
(rabbit).  Eye  irritation:  none  species 
(rabbit).  Skin  irritation:  negligible 
species  (rabbit). 

pes-sn 

Manufacturer.  Confidential. 

Chemical  (S)  Cyclic  resin  formers; 
dicyclopentadione:  para-tent- 
butylphenol  resin;  aromatic  naptha; 
para-tent-butylphenol  resin. 

Use/Production.  (S)  Printing  ink 
vehicles.  Prod,  range:  80.000-00.000  kg/ 
yr. 

pea-173 

Importer.  Degussa  Corporation. 


Chemical.  (S)  3-ChIoro-2- 
hydroxypropyl-AT.yV./V- 
dimethyloctadecyclammoniumchloride. 

Use/Import.  (S)  Production  of  catronic 
polymers.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  3784  mg/kg  species  (rat).  Static 
acute  toxicity:  time  LC50  0.34  mg/1 
species  (brachydanio  rerio).  Eye 
irritation:  strong  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

P  92-3T4 

Manufacturer.  Confidential. 

Chemical  (G)  Partiaaly  fluorinated 
diester. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  92-37S     , 

Manufacturer  Confidential. 

Chemical  (G)  Partially  fluorinated 
polyimide. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  92-37* 

Manufacturer.  Confidential. 

Chemical  (G)  Carboxylated  styrene. 
butadiene  polymer. 

Use/Production.  (G)  Binder  ingredient 
in  non  woven  articles.  Prod,  range: 
Confidential 

P 92-377 

Importer.  Confidential. 
Chemical  (G)  Acetamide  derivative. 
Use/Import.  (G)  Coloring  agent. 
Import  range:  Confidential. 

P  92-379 

Manufacturer.  Confidential. 
Chemical  (G)  Modified  glucosied. 
Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 92-379 

Manufacturer.  Confidential. 

Chemical  (G)  Modified  glucoside.  . 
alkoxylated. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 92-390 

Manufacturer.  PPG  Industries.  Inc. 

Chemical  (G)  Substituted 
polyethylenimide  polyamide. 

Use/Production.  (G)  Lubricant  Prod, 
range:  Confidential. 

P92-3*1 

Importer.  Confidential. 

Chemical  (G)  Polyol  ester. 

Use/Import  (G)  Lubricant  Import 
range:  ConfidentiaL 

Toxicity  Data.  Eye  irritation: 
moderate  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 
Mutagenicity:  negative. 
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Manufacturer.  Monsanto  Company. 

Chemical.  (G)  Acrylonitrile-co- 
substituted  ethane-co-substituted 
benzene  sulfonic  acid,  sodium  salt. 

Use/Production.  (S)  Polymer  used  in 
fiber  manufacturing.  Prod,  range: 
Confidential. 

P  92-3M 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliph,atic  phosphate 
ester  salt. 

Use /Production.  (S)  Asphalt 
antistripping  additive.  Prod,  range: 
56,818. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Static 
acute  toxicity:  time  LC50  3.01  mg/1 
species  (fathead  minnow). 

P  M-3M 

Manufacturer  Ricoh  Corporation. 

Chemical.  (G)  Quaternary  ammonium 
salt  of  fluorinated  alkyl-arylamide. 

Use/Production.  (G)  Component  of 
toner  for  copier.  Prod,  range: 
Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LDSp  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Static  acute  toxicity: 
time  LC50  g6hl.91.  mg/1  species  (carp). 
Eye  irritation:  strong  species  (rabbit). 
Skin  irritation:  negligible  species 
(rabbit).  Mutagenicity:  negative. 

*  sa-Ms 

Importer  Confidential. 

Chemical.  (G)  Aliphatic  amine/epoxy 
adduct. 

Use/Import.  (S)  Internal  coating  for 
storage  tank.  Import  range:  Confidential. 

Dated:  January  21, 1992. 
Ruby  N.  Boyd, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  92-1903  Filed  1-24-92;  8:45  am] 

MUINQ  COOe  WM-S».f 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Compania  Sud 
Americana  de  Vaporea,  at  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 


within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations, 
interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011298-001. 

Title:  FMG/CSAV  Joint  Service 
Agreement. 

Parties: 

Compania  Sud  Americana  de  Vapores 
("CSAV"). 

Flota  Mercante  Grancolombiana 
("FMG"), 

Naviera  Interamericana  Navicana 
S.A.  ("NAV"). 

Synopsis:  The  proposed  amendment 
(l)-adds  NAV  as  a  party  to  the 
Agreement;  (2)  changes  the  name  of  the 
Agreement  to  FMG/CSA/NAV 
Cooperative  Working  Agreement;  (3) 
expands  the  scope  of  the  Agreement  to 
include  Mexico;  and  (4)  makes  other 
miscellaneous  changes.  The  parties  have 
requested  a  shortened  review  period. 

Dated:  January  21, 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

|FR  Doc.  92-1851  Filed  1-24-92:  8:45  am) 

MUHM  CODE  STSO-OV^ 


Ocean  Freight  Forwarder  Ucenae; 
Revocationa 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Part  510. 
License  Number:  412 
Name:  Castelazo/Castelazo  & 

Associates 
Address:  5420  West  104th  St.,  Los 

Angeles,  CA  90045 
Date:  October  25, 1991 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
License  Number:  467 
Name:  Carolina  Shipping  Company 
Address:  P.O.  Box  874.  Charleston,  SC 

29402 
Date  Revoked:  December  18, 1991 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
License  Number:  629 
Name:  John  a.  Conkey  &  Co.,  Inc. 
Address:  67  Broad  street,  Boston,  MA 

02109 


Date  revoked:  January  1, 1992 

Reason:  Failed  to  furnish  a  valid  surety 

bond. 

Bryant  L.  VanBrakle, 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

|FR  Doc.  92-1832  Filed  l-24-«2;  8:45  am| 

MUMQ  COOE  tTSO-ei-M 


FEDERAL  RESERVE  SYSTEM 

CItco  Bancsharea,  Inc^  Notice  of 
Application  to  Engage  de  novo  in 
Pennisa»>le  Nonl>anliing  Activitiea 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1)]  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for  ' ' 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  su^ice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  18, 
1992. 

A.  Federal  ReMrve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
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Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  Citco  Bancshares.  Inc., 
Elizabethton.  Tennessee;  to  engage  de 
novo  through  its  subsidiary',  Small 
Business  Resources.  Inc.,  Elizabethton. 
Tennessee,  in  soliciting  and  packaging 
loans,  and  underwriting  and  funding  the 
packages  pursuant  to  §  22S.25(b](l)  of 
the  Board's  Regulation  Y. 

Board  of  Coiemors  of  the  Federal  Reserve 
System.  January  21. 1992. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board, 
|FR  Doc.  92-1866  Filed  1-24-92:  8:45  am] 
WILLING  COOE  ttlO^I-f 


Southern  Banking  Corporation,  et  al^ 
Formations  of;  Acquisitions  t>y;  and 
Mergers  of  Bwitc  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c]  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sufBce  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
18. 1992. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta,  Georgia 
30303: 

1.  Southern  Banking  Corporation, 
Altamonte  Springs.  Florida;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Southern 
Bank  of  Central  Florida.  Altamonte 
Springs.  Florida. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President]  411 
Locust  Street,  St  Louis.  Missouri  63166: 


;.  CNB  Bancshares,  Inc.,  Evansville 
Indiana,  and  CNB  of  Central  Indiana. 
Inc..  Evansville.  Indiana:  to  acquire  100 
percent  of  the  voting  shares  of  Indiana 
Bancshares,  Inc..  Greenwood.  Indiana, 
and  thereby  indirectly  acquire  The 
BargersviUe  State  Bank.  Greenwood, 
Indiana,  and  Bloomington  Bardc  &  Trust. 
Bloomington,  Indiana. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  National  Agency  of  Bagley. 
Bagley,  Minnesota,  and  First  National 
Bank  of  Bagley,  Bagley,  Minnesota:  to 
acquire  100  percent  of  the  voting  shares 
of  Fosston  Bancorporation.  Inc.,  Fosston, 
Minnesota,  and  thereby  indirectly 
acquire  Farmers  State  Bank  of  Fosston. 
Fosston,  Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64196: 

1.  Commerce  Bancshares.  Inc..  Kansas 
City.  Missouri;  to  acquire  100  percent  of 
the  voting  shares  of  First  Peoria  Corp.. 
Peoria,  Illinois,  and  thereby  indirectly 
acquire  The  First  National  Bank  of 
Peoria.  Peoria.  Illinois;  First  National 
Bank  of  Woodford  County.  Metamora, 
Illinois;  and  The  Tazewell  County 
National  Bank  of  Delavan.  Delavan. 
Illinois.  In  connection  with  this 
application.  CBMllinois.  Inc.,  Kansas 
City,  Missouri,  a  subsidiary  of 
Commerce  Bancshares,  will  become  a 
bank  holding  company  by  merging  with 
First  Peoria. 

2.  Dawson  Corporation,  Lexington, 
Nebraska;  to  acquire  14.6  percent  of  the 
voting  shares  of  Guaranty  Corporation. 
Denver,  Colorado,  and  thereby 
inidrectly  acquire  Guaranty  Bank  and 
Trust  Company,  Denver,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  21. 1992. 

Jennifer  J.  Jolinson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-1867  Filed  1-24-92;  8:45  am] 

BILLING  COOC  8310-01-F 


Rictiard  Spotswood  Ttiomson,  et  al.; 
Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 


The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the       > 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  18. 1992. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President]  104 
Marietta  Street.  NW.,  Atlanta.  Georgia 
30303: 

1.  Richard  Spotswood  Thomson, 
Hattiesburg.  Mississippi;  to  acquire  an 
additional  12.73  percent  of  the  voting 
shares  of  First  National  Corporation  of 
Picayune,  Picayune,  Mississippi,  for  a 
total  of  25.07  percent,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Picayune,  Picayune,  Mississippi. 

B.  Federal  Reserve  Bank  of  San 

Francisco  (Kenneth  R.  Binning.  Director. 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  Califprnia  94105: 

1.  Charles  D.  ondLonneJ.  Carr, 
Hayward,  California;  to  acquire  at  least 
10.77  percent,  but  no  more  than  15.58 
percent  of  the  voting  shares  of  Civic 
Bancorp,  Oakland,  California,  and 
thereby  indirectly  acquire  Civic  Bank  of 
Commerce,  Oakland,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  21, 1992. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  92-1868  Filed  1-24-92:  8:45  smj 

eaiJNO  COOC  t31<HI1-F 


US.  Bancorp;  Acquisition  of  Company 
Engaged  in  PermissiMe  Nonbanking 
Activities 

The  organization  listed  in  this  notice 
-  has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a](2]  or  (f)]  for  the  Board's 
approval  under  section  4(c]t8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
hanking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
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processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possibfe  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  18. 
1992. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company]  101  Market 
Street.  San  Francisco,  California  94105: 

1.  U.S.  Bancorp,  Portland,  Oregon;  to 
acquire  Brokerage  Information  Systems, 
Inc.,  and  Brokerage  Information 
Systems,  a  limited  partnership, 
Sacramento,  California;  and  thereby 
engage  in  data  processing  activities 
pursuant  to  S  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  21, 1992. 
Jennifer  ].  fohnson. 
Associate  Secretary  of  the  Board. 
[PR  Doc.  92-1869  Filed  1-24-91;  8:45  am] 

BIIXINQ  CODE  C310-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

National  Committee  on  Vital  and 
Healtti  Statistics  (NCVHS) 
Subcommittee  on  AmtMilatory  and 
Hospital  Care  Statistics:  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control, 
announces  the  following  meeting. 

Name:  NCVHS  Subcommittee  on 
Ambulatory  and  Hospital  Care  Statistics. 

Time  and  Date:  9  a.m.-5  p.m.,  February  12- 
13, 1992. 


Place:  Room  337A-339A.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue  SW..  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  Subcommittee  to  continue  a  systematic 
review  of  the  Uniform  Hospital  Discharge 
Data  Set.  The  Subcommittee  also  will 
address  other  aspects  of  its  charge,  as  time 
permits. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D..  Executive  Secretary. 
NCVHS.  NCHS,  room  1100.  Presidential 
Building.  6525  Belcrest  Road.  Hyattsville. 
Maryland  20782.  telephone  301/436-7050  or 
FTS  436-7050. 

Dated:  July  21, 1992. 

Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 

[FR  Doc.  92-1860  Filed  1-24-92;  8:45  am] 
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National  Committee  on  Vital  and 
Health  Statistics  (NCVHS), 
Sut>commlttee  on  State  and 
Community  Healtti  Statistics;  Meeting 

Pursunt  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control, 
announces  the  following  meeting. 

Name:  NCVHS  Subcommittee  on  State  and 
Community  Health  Statistics. 

Time  and  Date:  1  p.m.-5  p.m.,  February  20, 
1992. 9  a.m.-5  p.m.,  February  21. 1992. 

Place:  Room  303A-305A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  i»  for 
the  Subcommittee  to  continue  to  explore 
issues  and  concerns  about  the  availability  of 
statistics  to  monitor  the  health  of 
communities. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  memt>er8  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary, 
NCVHS,  NCHS,  room  1100,  Presidential 
Building,  6525  Belcrest  Road,  Hyattsville, 
Maryland  20782,  telephone  301/436-7050  or 
FTS  436-7050. 

Dated:  January  21, 1992. 

Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 

[FR  Doc.  92-1861  Filed  1-24-92;  8:45  am] 
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Healtl)  Resources  and  Services 
Administration 

Program  Announcement  and 
Proposed  Funding  Preference  for 
Grants  for  Centers  of  Excellence  in 
Minority  Health  Professions  Education 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FY)  1992  for 
Grants  for  Centers  of  Excellence  (COE] 
in  Minority  Health  I^ofessions 
Education  are  being  accepted  under  the 
authority  of  section  782  of  the  Public 
Health  Service  Act  (the  Act),  title  VII  as 
amended  by  the  Disadvantaged 
Minority  Health  Improvement  Act  of 
1990,  Public  Law  101-527.  Comments  are 
invited  on  the  proposed  funding 
preference  stated  below. 

The  FY  1992  appropriation  for  the 
Centers  of  Excellence  program  is  $24.1 
million.  Total  continuation  support 
previously  recommended  is  $14,544,957; 
for  Historically  Black  Colleges  and 
Universities.  $12,092,527;  for  Hispanic 
COEs,  $1,456,107;  and  for  Native 
American  COEs,  $996,324. 
Approximately  $9.6  million  will  be 
available  to  support  about  45  competing 
awards  averaging  $210,000.  As  required 
by  statute,  a  funding  priority  will  be 
given  applications  requesting  support  for 
Hispanic,  Native  American,  or  Other 
Centers  of  Excellence. 

Regulations  at  42  CFR  part  57,  subpart 
V  (54  FR  28067)  govern  this  program. 

Eligibility 

Section  782,  as  amended  by  Public 
Law  101-527,  authorizes  the  Secretary  to 
make  grants  to  schools  of  medicine, 
dentistry  and  pharmacy  as  defined  in 
section  701(4)  and  as  accredited  in 
section  701(5)  of  the  Act  for  the  purpose 
of  assisting  the  schools  in  supporting 
programs  of  excellence  in  health 
professions  education  for  Black. 
Hispanic  and  Native  American 
individuals,  as  well  as  for  Historically 
Black  Colleges  and  Universities  as 
described  in  section  701(4)  and  which 
have  received  a  contract  under  section 
788B  of  the  Act  (Advanced  Financial 
Distress  Assistance)  for  FY  1987. 

To  qualify  as  a  COE,  a  school  is 
required  to: 

1.  Have  a  significant  number  of 
minority  individuals  enrolled  in  the 
school,  including  individuals  accepted 
for  enrollment  in  the  school; 

2.  Demonstrate  that  it  has  been 
effective  in  assisting  minority  students 
of  the  school  to  complete  the  program  of 
education  and  receive  the  degree 
involved: 
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3.  Show  that  it  has  been  effective  in 
recruiting  minority  individuals  to  attend 
the  school,  including  providing 
scholarships  and  other  financial 
assistance  to  such  individuals,  and 
encouraging  minority  students  of  | 
secondary  educational  institutions  to 
attend  the  health  professions  school; 
and 

4.  Demonstrate  that  it  has  made 
significant  recruitment  efforts  to 
increase  the  number  of  minority 
individuals  serving  in  faculty  or 
administrative  positions  at  the  school. 

These  entities  must  be  located  in  any 
of  the  several  states,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands.  Guam,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands,  the 
Repubhc  of  Palau.  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia. 

Historically  Black  College  and 
University  (HBCU]  GOES,  may: 

(1)  Develop  a  plan  to  achieve 
institutional  improvements,  including 
financial  independence,  to  enable  the 
school  to  support  programs  of 
excellence  in  health  professions 
education  for  minority  individuals;  and 

(2)  Provide  improved  access  to  the 
library  and  informational  resources  of 
the  school. 

For  Hispanic  Centers  of  Excellence, 
the  health  professions  schools  must 
agree  to  give  priority  to  carrying  out  the 
duties  with  respect  to  Hispanic 
individuals. 

Regarding  Native  American  Centers 
of  Excellence,  the  health  professions 
school  must  agree  to: 

1.  Give  priority  to  carrying  out  duties 
with  respect  to  Native  Americans; 

2.  Establish  a  linkage  with  one  or 
more  public  or  nonprofit  private  | 
institutions  of  higher  education  whose 
enrollment  of  students  has  traditionally 
included  a  significant  number  of  Native 
Americans  for  purposes  of  identifying 
potential  Native  American  health 
professions  students  of  the  institution 
who  are  interested  in  a  health 
professions  career  and  facilitating  their 
entry  into  health  professions  schools; 
and  I 

3.  Make  efforts  to  recruit  Native 
American  students,  including  those  who 
have  participated  in  the  undergraduate 
program  of  the  linkage  school,  and  will 
assist  them  in  completing  the  degree 
requirements  of  the  health  professions 
school. 

To  qualify  as  an  "Other  Minority 
Health  Professions  Education  Center  of 
Excellence"  a  health  professions  school 
(i.e.,  a  school  of  medicine,  dentistry,  or 
pharmacy)  must  have  an  enrollment  of 


underrepresented  minorities  above  the 
national  average  for  student  enrollments 
in  that  health  professions  discipline. 

Purposes 

Grants  for  eligible  HBCUs.  Hispanic.^ 
Native  American  and  Other  Centers  of 
Excellence  may  be  used  by  the  school 
for  the  following  purposes: 

1.  To  establish,  strengthen,  or  expand 
programs  to  enhance  the  academic 
performance  of  minority  students 
attending  the  school; 

2.  To  establish,  strengthen,  or  expand 
programs  to  increase  the  number  and 
quality  of  minority  applicants  to  the 
school; 

3.  To  improve  the  capacity  of  such 
school  to  train,  recruit,  and  retain 
minority  faculty; 

4.  To  carry  out  activities  to  improve 
the  information  resources  and  curricula 
of  the  school  and  clinical  education  at 
the  school  with  respect  to  minority 
health  issues:  and 

5.  To  facilitate  faculty  and  student 
research  on  health  issues  particularly 
affecting  minority  groups. 

In  addition,  grants  for  eligible  HBCUs 
may  also  be  used  to  develop  a  plan  to 
achieve  institutional  improvements, 
including  fmancial  independence,  and  to 
improve  library  access. 

Applicants  must  address  at  least  three 
of  the  five  legislative  purposes. 

Healthy  People  2000  Objectives 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Centers  of  Excellence 
Program  is  related  to  the  priority  area  of 
Educational  and  Community-Based 
programs.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474-0) 
or  Healdiy  People  2000  (Summary 
Report  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing  OfTice. 
Washington.  DC  20402-^25  (Telephone 
202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Pubhc  Health  Service  supported 
education  programs  and  service 
programs  which  provide  comprehensive 
primary  care  services  to  the 
underserved. 

Statutory  Raqukemmts 

Duration  of  Grants 

Payments  under  grants  for  Centers  of 
Excellence  may  not  exceed  3  years, 


subject  to  annual  approval  by  the 
Seoetary  and  to  the  availability  of 
appropriations  for  the  fiscal  year 
involved. 

Maintenance  of  Effort 

A  health  professionals  school  which  is 
a  public  school  receiving  a  grant  will  be 
required  to  maintain  expenditures  of 
non-Federal  amounts  for  the  specified 
activities  at  a  level  not  less  than  the 
level  maintained  by  the  school  for  the 
fiscal  year  preceding  the  first  fiscal  year 
for  which  the  school  applies  after  fiscal 
year  1990  to  receive  a  grant.  Nonprofit 
private  health  professions  schools  that 
are  grant  recipients  will  be  required  to 
maintain  non-Federal  expenditures  as 
described  above  but  only  to  the  extent 
of  the  level  of  non-Federal  amounts 
available  to  the  school  for  the  activities. 

Statutory  Definitions 

"Health  professions  schools"  means 
schools  of  medicine,  dentistry  and 
pharmacy,  as  defined  in  section  701(4) 
and  as  accredited  in  section  701(5)  of  the 
Act  For  purposes  of  the  HBCUs.  this 
definition  means  those  schools 
described  in  section  701(4)  of  the  Act 
and  which  received  a  contract  under 
section  788B  of  the  Act  (Advanced 
Financial  Distress  Assistance)  for  fiscal 
year  1987. 

"Native  Americans"  means  American 
Indians.  Alaskan  Natives,  Aleuts  and 
Native  Hawaiians. 

"Programs  of  Excellence"  means  any 
programs  carried  out  by  a  health 
professions  school  with  funding  under 
section  782  Grants  for  Centers  of 
Excellence  in  Minority  Health 
Professions  Education. 

Other  Definitions 

The  following  defmitions  were 
established  in  fiscal  year  1991  after 
public  comment  (56  FR  22440). 

"A  significant  number  of  minority 
individuals  enrolled  in  the  school" 
means  that  to  be  eligible  to  apply  for  an 
Hispanic  COE,  a  medical  or  dental 
school  must  at  least  25  enrolled 
Hispanic  students,  and  a  school  of 
pharmacy  must  have  at  least  20  enrolled 
Hispanic  students.  To  apply  as  a  Native 
American  COE,  an  eligible  medical  or 
dental  school  must  have  at  least  8 
enrolled  Native  American  students  and 
a  school  of  pharmacy  must  have  at  least 
5  enrolled  Native  American  students.  To 
be  eligible  to  apply  for  an  Other 
Minority  Health  Professions  Education 
COE,  an  eligible  school  must  have 
above  the  national  average  of 
underrpreaented  minorities  (medicine 
13%.  dentistry  15%.  pharmacy  11%) 
enrolled  in  the  school.  These  numbers 
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represent  the  critical  mass  necessary  for 
a  viable  program.  A  viable  program  is 
one  in  which  there  is  a  sufficient  number 
of  students  to  warrant  a  Center  of 
Excellence  level  educational  program. 
Data  from  relevant  professional 
associations  indicate  sharp 
difl'erentiation  in  target  group  numbers 
among  schools.  Stated  numerical  levels 
are  just  above  the  median  for  schools 
reporting  a  critical  mass  necessary  for  a 
viable  program.  The  requirement  that 
schools  applying  for  OHier  Minority 
Health  Professions  Education  Centers 
have  an  enrollment  of  underrepresented 
students  that  is  above  the  national 
average  for  that  discipline  is  statutory. 

"Effectiveness  in  Providing  Financial 
Assistance"  will  be  evaluated  by 
examining  the  data  on  scholarships  and 
other  financial  aid  provided  to  the 
targeted  group  in  relation  to  the 
scholarships  and  financial  aid  provided 
to  the  total  school  population. 

"Effectiveness  in  Recruitment"  will  be 
evaluated  by  examining  the  Hrst-year 
and  total  enrollments  of  targeted 
students  in  relation  to  the  Rrst-year  and 
total  enrollments  for  the  entire  school. 

"Effectiveness  in  Retaining  students" 
will  be  determined  by  retention  rates  for 
targeted  group  and  academic  and  non- 
acaderaic  support  systems  operative  for 
the  target  group  of  students  at  the 
school. 

"Hispanic"  means  a  person  of 
Mexican.  Puerto  Rican,  Cuban,  Central 
or  South  American,  or  other  ^Mnish 
origin. 

"Minority"  means  an  individual 
whose  race/ethnicity  is  classified  as 
American  Indian  or  Alaskan  Native. 
Asian  or  Pacific  Islander.  Black,  or 
Hispanic. 

"Underrepresented  Minority"  means, 
for  any  given  health  profession,  a  racial 
or  ethnic  group  whose  percentage 
among  the  total  supply  of  practitioners 
in  that  health  profession  is  below  that 
group's  percentage  in  the  total 
population.  This  definition  has 
consistently  encompassed  Blacks. 
Hispanics,  and  Native  Americans. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  wtiidi  the  proposed 
project  meets  the  legislative  intent; 

2.  The  administrative  and  managerial 
ability  of  the  applicant  to  carry  out  the 
pn^ect  in  a  cost  effective  manner 

3.  The  adequacy  of  the  staff  and 
faculty  to  carry  out  the  program; 

4.  llie  soundness  oi  the  budget  for 
assuring  effective  utilisation  of  pant 
funds,  uid  the  prq;)ortioii  of  total 
program  fonds  which  cxmbc  from  noa- 
Federal  sources  and  the  degree  to  whick 


they  are  projected  to  increase  over  the 
grant  period; 

5.  The  technical  merit  of  the  project  as 
determined  by  the  following  elements: 

a.  Delineation  of  specific  objectives 
which  are  consistent  with  the  legislative 
purposes,  measurable,  and  outcome 
oriented. 

b.  Description  of  a  methodology  which 
correspondis  to  the  objectives  and 
provides  specific  details  on  the 
activities,  projects,  or  services  which 
will  be  implemented  to  achieve  the 
objectives,  time  frames  for  implementing 
the  activities,  projects  or  services,  target 
population,  responsible  staff,  and 
facilities  which  will  be  used  to 
accomplish  the  objectives. 

c.  Description  of  a  comprehensive 
evaluation  plan  inclusive  of  all 
objectives  and  activities  and  program 
performance  indicators. 

6.  The  number  of  individuals  who  can 
be  expected  to  benefit  from  the  project; 

7.  The  overall  impact  the  project  will 
have  on  strengthening  the  school's 
capacity  to  train  the  targeted  minority 
health  professionals  and  increase  the 
supply  of  such  minority  health 
professionals  available  to  serve  minority 
populations  in  underserved  areas;  and 

8.  The  degree  to  which  the  applicant 
can  arrange  to  continue  the  proposed 
project  beyond  the  federaUy-fiinded 
project  period. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  appUcations: 

Funding  PWorities — favorable 
adjustment  of  aggregate  review  scores 
when  applications  meet  specified 
objective  criteria. 

Funding  Preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  the  other 
categories  or  groups  of  applications, 
such  as  new  projects  ahead  of 
expansion  supplementals. 

Statutory  Funding  Priority 

As  required  by  statute,  a  funding 
priority  will  be  given  to  applications 
requesting  support  for  Hispanic,  Native 
American,  or  Other  Centers  of 
Excellence. 

Propoeed  Fundinf  Piefeieno  for  FY 
1M2 

A  funding  preference  will  be  given  to 
approved  applications  scoring  in  the 
upper  40th  percentile  or  better, 
submitted  by  scfaook  located  in  states 
which  do  not  currently  have  a  Center  of 
Excellence  in  that  discipline. 

This  funding  pteScrence  is  designed  to 
achieve  an  ct^itaUe  distribution  of 
resources,  both  geograpldcalty  and  by 
eligibk  diacipline^  Tbrn  ratioaale  for 
giving  a  funding  preforenceenly  to  thoee 


applications  in  the  upper  40th  percentile 
or  better  is  based  m  experience  with 
the  quality  of  Centers  of  Excellence 
applications  scoring  above  and  below 
this  percentile.  It  is  also  based  on 
HRSA's  intent  to  fund  only  those 
programs  having  the  strongest  potential 
for  achieving  the  objectives  of  the 
Centers  of  Excellence. 

The  proposed  funding  preference  does 
not  preclude  funding  of  other  eligible 
approved  applications.  Accordingly, 
entities  which  do  not  qualify  for  or  elect 
the  proposed  funding  preference  are 
encouraged  to  submit  applications. 

Additional  Infonnadon 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
preference.  Normally  the  comment 
period  would  be  60  days.  However,  due 
to  the  need  to  implement  any  changes 
for  the  FY  1992  award  cycle,  this 
conunent  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  February  26. 1992  will  be 
considered  before  the  final  funding 
preference  is  established.  No  funds  will 
be  allocated  or  final  selections  made 
until  a  final  notice  is  published  stating 
when  the  final  funding  preference  will 
be  applied. 

Written  comments  should  be 
addressed  to:  Clay  E.  Simpson.  Jr.,  PhA, 
Director,  Division  of  Disadvantaged 
Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  room  8A-09.  RockviUe,  Maryland 
20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of 
Disadvantaged  Assistance,  Bureau  of 
Health  Professions,  at  the  above 
address,  weekdays  (Federal  holidays 
excepted)  between  the  hours  of  8:30  a.m. 
and  5  p.m. 

Application  Requests 

Requests  for  grant  application 
materials  and  questions  regarding  grants 
policy  and  business  management 
aspects  should  be  directed  to:  Ma  Diane 
Murray.  Grants  Management  Specialist 
(D34),  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  5600  FfsheraLane.  room 
8C-26.  Rockville.  Maryland  20867. 
Telephone:  (301)  443-6657. 

Completed  applications  should  be 
forwarded  to  the  Grants  Managemmt 
Spedalitt  at  the  above  address. 

To  obtain  specific  information 
regarding  programmatic  aspects  of  tiiis 
grant  program,  direct  inquiries  to:  Ma 
Cynthia  Amis.  Acting  Chief,  Program 
Coordination  Branch.  Division  ol 
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Disadvantaged  Assistance,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  room  8A-09.  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
4493. 

To  receive  consideration,  applications 
must  meet  the  deadline  of  March  13, 
1992  which  means  they  must  either  be: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  an  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

The  standard  application  form,  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application.  General  Instructions  and 
Supplement  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act.  The  0MB 
clearance  number  is  0915-0060. 

The  Program.  Grants  for  Centers  of 
Excellence  in  Minority  Health 
Professions  Education  is  listed  at  93.157 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Applications  submitted  in 
response  to  this  announcement  are  not 
subject  to  the  provisions  of  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs,  (as  implemented 
through  45  CFR  part  100). 

Dated:  November  20. 1991. 
Robert  G.  Hannoo. 
Administrator. 

[FR  Doc.  92-1913  Filed  1-24-92;  8:45  am] 
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National  Institutes  of  Heaitt* 

Consensus  Development  Conference 
on  Diagnosis  and  Treatment  of  Early 


Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Diagnosis  and  Treatment  of  Early 
Melanoma"  which  will  be  held  on 
January  27-29, 1992  in  the  Masur 
Auditorium  of  the  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda, 
Maryland  20892.  This  conference  is 
sponsored  by  the  National  Cancer 
Institute  and  the  NHI  Office  of  Medical 
Applications  of  Research  and 
cosponsored  by  the  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases.  The  conference  starts  at  8:30 
a.m.  each  day. 
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The  incidence  of  melanoma  is  rising 
rapidly.  This  malignancy  is  often  fatal  if 
not  diagnosed  and  treated  promptly. 
However,  it  has  become  clear  that  the 
specific  clinical  and  histologic  criteria 
for  such  early  diagnosis  are  not 
completely  agreed  upon.  Similarly, 
recent  studies  have  indicated  that  the 
treatment  of  early  melanoma  may  be 
less  aggressive  than  previously 
recommended  without  compromising 
cure  rates. 

There  has  been  great  public 
awareness  of  malignant  melanoma  and, 
in  some  cases,  unnecessary  fear  of  both 
the  development  of  the  disease  and  its 
treatment.  At  the  same  time,  increased 
surveillance  and  early  intervention  has 
the  potential  of  providing  greatly 
improved  cure  rates  in  the  treatment  of 
this  disease.  However,  for  this  potential 
to  be  recognized,  it  must  be  possible  to 
identify  melanoma  at  its  earliest  stages, 
clinically  and  histologically,  and  to 
educate  the  population  to  the  necessity 
for  early  diagnosis  and  treatment. 

The  conference  will  bring  together 
experts  from  dermatology  and  pathology 
as  well  as  experts  in  epidemiology, 
public  education,  surveillance 
techniques,  and  potential  new 
technologies  along  with  representatives 
of  the  public  to  explore  the  data  and 
evaluate  the  current  technology  for 
diagnosis  and  treatment  of  this  disorder. 

Following  a  day  and  a  half  of 
presentations  by  experts  and  discussion 
by  the  audience,  a  Consensus  Panel  will 
weigh  the  scientific  evidence  and  write 
a  draft  statement  in  response  to  the 
following  questions: 
— What  are  the  clinical  and  histological 

characteristics  of  early  melanoma? 
— What  is  the  appropriate  management 

of  patients  with  early  melanoma 

regarding  its  diagnosis  and  treatment? 
— After  treatment  of  early  melanoma. 

should  patients  and  family  members 

be  followed?  Why  and  how? 
— Do  dysplastic  nevi  exist  and  what  are 

their  significance? 
— What  is  the  role  of  education  and 

screening  in  preventing  melanoma 

morbidity  and  mortality? 
— What  are  the  future  directions  for 

reseach  including  primary  prevention? 

On  the  third  day  of  the  conference, 
following  deliberation  of  new  findings  or 
evidence  that  might  have  been 
presented  during  the  meeting,  the  panel 
will  present  its  final  consensus 
statement. 

Information  on  the  program  may  be 
obtained  from:  Maria  Hollander, 
Prospect  Associates.  1801  Rockville 
Pike.  Suite  500.  Rockville.  Maryland 
20852.  (301)  46»-e555. 


Dated:  January  22. 1992. 
Benwiiiie  P.  Healy. 
Director. 

|FR  Doc.  92-1929  Filed  1-24-92;  8:45  am) 
WUJNG  CODE  414e-ei-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

|NV-010-92-4370-(Ml 

Wells  Resource  Management  Plan; 
Environmental  Assessment 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACnOM:  Notice  of  Intent  that  the  Bureau 
of  Land  Management  (BLM)  will  prepare 
an  amendment  and  associated 
environmental  assessment  (EA)  to  the 
Wells  Resource  Management  Plan 
(RMP)  for  the  management  of  wild 
horses  on  public  lands  in  the  Wells 
Resource  Area,  Elko  County,  Nevada.  It  - 
is  also  a  Notice  of  Scoping  for  the  public 
to  participate  in  the  identification  of 
planning  issues,  review  of  preliminary 
planning  criteria,  and  formulation  of 
alternatives  for  the  amendment. 

SUMMARY:  The  BLM  will,  pursuant  to  43 
CFR  part  1610.5-5,  prepare  an 
amendment  to  the  Wells  RMP  to:  (1) 
Delineate  wild  horse  herd  management 
areas  (HMAs);  (2)  identify  wild  horse 
habitat  objectives:  (3)  establish  wild 
horse  management  direction  for  (a) 
Initial  herd  size,  (b)  criteria  for  adjusting 
initial  herd  size,  and  (c)  constraints  on 
other  resources;  and  (4)  combine  part  of 
the  Cherry  Creek  Herd  Area  with  the 
Maverick-Medicine  Herd  Area  and 
remainder  with  the  Antelope  Valley 
Herd  Area. 

date:  a  30-day  public  scoping  period 
has  been  established  to  identify  issues 
and  concerns  to  be  addressed  in  the 
amendment  to  the  Wells  RMP  and  to 
encourage  public  participation  in  the 
amendment  and  associated 
environmental  process.  Written 
comments  on  the  scope  of  the 
amendment  must  be  postmarked  no 
later  than  March  6, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Portwood,  Elko  District  Wild 
Horse  Specialist,  Bureau  of  Land 
Management.  P.O.  Box  831.  Elko,  NV 
89801  or  phone  (702)  73&-O200.  Written 
comments  may  be  sent  to:  District 
Manager.  ATTN:  Wild  Horse  Specialist, 
at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  The 
Wells  RMP  encompasses  over  four 
million  acres  of  public  land  in  the  Wells 
Resource  Area  of  the  Elko  District  and  is 
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in  the  past  end  of  Elko  County,  Nevada.' 
The  existing  Wells  RMP,  approved  in 
1985,  identi^ed  wild  horse  Herd  Areas 
which  would:  (1)  Continue  to  be 
monitored  for  wild  horse  populations 
and  habitat  conditions;  (2)  conduct 
gatherings  as  necessary  and  maintain 
populations  within  a  range  &om  550  to 
700  animals:  (3)  construct  six  water 
development  projects:  and  (4)  remove 
wild  horses  from  private  lands  if 
required.  However,  it  did  not  establish 
wild  horse  HMAs. 

A  major  issue  influencing  this 
amendment  focuses  on  the  difficulties  of 
managing  wild  horses  on  public  lands 
intermixed  with  a  high  percentage  of 
private  lands,  specificaDy  on  the 
checkerboard  lands  (areas  with  50 
percent  or  less  public  lands).  This 
amendment  will  consider  and  analyze 
establishing  HMAs  in  wild  horse  herd 
areas  outside  checkerboard  lands.  Wild 
Horse  Herd  areas  that  include 
checkerboard  lands  are  the  Spruce- 
Pequop,  Goshute,  and  Toano  Herd 
Areas. 

The  proposed  issue  to  be  addressed  in 
this  amendment  is:  Determine  where 
and  at  what  levels  wild  horses  will  be 
managed  in  wild  horse  herd  areas  in  the 
Wells  Resource  Area. 

The  preliminary  planning  criteria  that 
has  been  identified  to  be  used  in  the 
development  of  this  amendment  is 
anticipated  to  be  the  same  as  that  used 
for  the  development  of  the  original 
Wells  RMP. 

A  range  of  alternatives,  stipulations, 
and  mitigation  measures,  including  but 
not  limited  to  the  No  Action  Alternative, 
will  be  considered  to  evaluate  and 
minimize  environmental  impacts  and  to 
assure  that  the  Preferred  Alternative 
does  not  result  in  any  significant 
impacts  to  the  public  lands  in  this  area. 

Federal,  State  and  local  agencies,  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
BLM's  decision  on  the  amendment  to  the 
Wells  RMP  are  invited  to  participate  in 
the  seeping  process  for  this  amendment. 
To  be  most  helpful,  comments  should  be 
as  specific  as  possible. 

Dated:  {anuary  21. 1992. 
Billy  R.  Templeton, 
State  Director,  Nevada. 
[FR  Doc.  92-1  nfi3  Filed  1-24-92;  S:45  am) 
BILUNO  CODE  4310-ACHI 


[00-010-02-4320-02] 

Craig  orstrict  Grazing  Advisory  Board 
Meeting 

Time  and  Date:  Fehniary  27, 1992  at  10  a.m. 
P/ace:  Craig  District  Of5ce,  455  Bmcnon 
Street.  Craig;  Ceforado  S162S. 


Sfatua:  Open  to  the  pul>lic  interested 
persons  may  oukc  oral  siatemenit  between 
10  a.m.  and  11  a.m.,  or  may  fUe  written 
statements. 

Molten  to  be  considered: 

1.  Riparian  Task  Force  Update. 

2.  Little  Snake  Coordinated  Management 
Plan. 

3.  Area  Reports. 

4r£xpenditures  of  Grazing  Advisory  Board 
Funds. 

Contact  Person  for  More  Information:  )ohn 
Denker,  Craig  District  Office.  455  Emerson 
Street,  Craig.  Colorado  81825-1129,  Phone: 
(303)  824-8261. 

Dated:  January  17. 1992. 
WUliam ).  Pulfofd, 
District  Manager. 

[FR  Doc.  92-1870  Filed  1-24-92;  8:45  am) 
Mumo  cooc  43ie-Js-« 


[NV-940-02-4212-221 

Filing  of  Plats  of  Survey;  Nevada 

January  15. 1992. 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
latest  niing  of  Plats  of  Survey  in 
Nevada. 

EFnECnvE  DATES:  Filing  was  effective  at 
10  a.m.  on  January  9, 1992. 

FOR  FURTHB)  INFORMATION  CONTACT: 

lohn  S.  Parrish,  Chief.  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management,  (BLM),  Nevada  State 
Office,  850  Harvard  Way,  P.O.  Box 
12000,  Reno,  Nevada  89520.  702-785- 
6543. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Plats  of  Survey  of  lands 
described-below  were  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  January  9. 1992: 

Mount  Diablo  Meridian,  Nevada 

T.  24  N.,  R.  61  E.— Dependent  Resurvey 
T.  23  N.,  R.  00  £.— Dependent  Resurvey 

2.  These  surveys  were  accepted 
November  27, 1991,  and  were  executed 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Land  Management. 

3.  The  above-listed  surveys  are  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  These 
surveys  will  be  placed  in  the  open  files 
in  the  BLM  Nevada  State  Office  and  will 
be  available  to  the  public  as  a  matter  of 
information.  Copies  of  the  surveys  and 
related  field  notes  may  be  furnished  to 


the  public  upon  payment  of  the 
appropriate  fees. 
Robert  G.  Staele, 

Deputy  State  Director,  Nevada. 

|FR  Doc.  92-1829  Hied  1-24-92: 8:45  am) 

HIXINa  cooc  411M4C-II 


[NV-040-02-4214-10;  N-54SS5I 

Notice  of  Propoeed  Withdrawal  and 
Opportunity  for  PubNc  Meeflng, 
Nevada;  Correction 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  This  notice  corrects  the  legal 
description  published  on  October  18, 
1991.  in  Document  91-25189  on  pages 
52283-84. 

FOR  FURTNn  WIFORMATION  CONTACT: 
Vienna  Wolder.  BLM  Nevada  State 
Office.  702-785-6526. 
SUPPLEMENTARY  INFORMATIOW:  The 

following  correcticma  are  made  to 
Federal  Registar  Document  91-25189 
published  on  October  18. 1991.  on  pages 
52283-84: 

1.  Page  522M.  Coiunn  1,  Line  36, 
should  read:  "Sec  34.  Lots  1-3.  WVb 
NEy4.  NWy«.  NViSWVi.  NWV«SEV4." 

2.  Page  52284.  Column  1.  Line  13  from 
the  bottom,  should  read  'Tps.  12V^  S.. 
Rs.  60  to  62  E.,  inclusive." 

3.  Page  52284,  Column  1.  add  between 
lines  3  and  4  from  the  bottom: 

"Tps.  14  S..  Rs.  56  to  62  E..  inclusive. 

T.  15  S..  R.  54  £..  that  portion  lying  «within 

Clark  County. 
T.  15  S.,  R.  55  E. 
T.15S..R.55V4E." 

4.  Page  52284,  Column  2.  Line  16, 
should  read:  "Sees.  22,  23.  and  24;" 
Robert  G.  Stode. 

Deputy  State  Director.  Operations. 

[FR  Doc.  92-1830  Filed  1-24-%-  8:45  am) 

BOXmO  cooc  4S104C-M 


Bureau  of  Rectomation 

Ctiange  in  Discount  f?ate  for  Water 
Resources  Planning 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  change  in  discount 

rate  for  water  resources  planning. 

SUMMARY:  This  notice  sets  forth  diat  the 
discount  rate  to  be  used  in  Federal 
water  resources  planning  for  fiscal  year 
1992  is  6V^  percent. 

DATES:  This  discount  rate  it  to  be  used 
for  the  period  October  1, 1991,  through 
and  including  September  30. 1992 
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ron  RmTHER  information  contact: 

Mr.  Kent  Shuyler.  Acting  Chief. 
Economic  Analysis  Branch,  U.S.  Bureau 
of  Reclamation,  D-5440,  Building  67, 
Denver  Federal  Center,  Denver  CO 
80225-0007.  Telephone  303/236-8388. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  interest  rate  to  be 
used  by  Federal  agencies  in  the 
formulation  and  evaluation  of  plans  for 
water  and  related  land  resources  is  BVt 
percent  for  fiscal  year  1992. 

This  rate  has  been  computed  in 
accordance  with  section  80(a],  Public 
Law  93-251  (88  Stat.  34)  and  18  CFR 
704.39,  which  (1)  specify  that  the  rate 
shall  be  based  upon  the  average  yield 
during  the  preceding  fiscal  year  on 
interest  bearing  marketable  securities  of 
the  United  States  which,  at  the  time  the 
computation  is  made,  have  terms  of  15 
years  or  more  remaining  to  maturity 
(average  yield  is  rounded  to  nearest 
one-eighth  percent):  and  (2)  provide  that 
the  rate  shall  not  be  raised  or  lowered 
more  than  one-quarter  of  1  percent  for 
any  year.  The  Treasury  Department 
calculated  the  specified  average  yield  to 
be  8.52  percent.  The  rate  of  8V4  percent 
shall  be  used  by  all  Federal  agencies  in 
the  formulation  and  evaluation  of  water 
and  related  land  resources  plans  for  the 
purpose  of  discounting  future  benefits 
and  computing  costs,  or  otherwise 
converting  benefits  and  costs  to  a 
common  time  basis. 

Dated:  December  17, 1991. 
loeD-HalL 
Deputy  Commissioner. 
[FR  Doc.  92-1859  Filed  1-24-92:  8:45  am] 
MUJMQ  COOE  4310-0*-M 


National  Park  Service 


Advisory  Commission  of  tlw  San 
Francisco  Maritime  National  Historical 
Part^  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  tliat  a  meeting  of  the  Advisory 
Commission  of  the  San  Francisco 
Maritime  National  Historical  Park  will 
be  held  from  10  a.m.  to  12  noon  and  2 
p.m.  to  4  p.m.  (PST)  on  Thursday, 
February  20, 1992  aboard  the  Liberty 
ship  SS.  /eremiah  O'Brien,  which  is 
moored  at  I^ier  3.  Fort  Mason,  San 
Francisco,  California.  The  Advisory 
Commission  was  established  for  a 
period  of  ten  years  by  Public  I^w  100- 
348  to  provide  advice  on  the 
management  and  development  of  the 
park. 

The  main  agenda  items  at  this  public 
meeting  will  be  the  development  of 
Commission  goals,  the  maintenance  of 


the  historic  ships,  familiarization  with 
the  /eremiah  O'Brien,  and  the  use  of  the 
Haslett  Warehouse. 

The  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  by  the 
Commission.  Upon  approval,  a 
transcript  will  be  available  by 
contacting  the  Superintendent.  San 
Francisco  Maritime  National  Historical 
Park.  Fort  Mason,  Building  E,  Second 
Floor,  San  Francisco,  California  94123. 

Dated:  January  17. 1992. 
Lewis  Albert, 

Acting  Regional  Director.  Western  Region. 
(PR  Doc.  92-1908  Filed  1-24-92:  8:45  am) 

nUJNG  COOE  4310-70-M 


Upper  Delaware  Scenic  and 
Recreational  River;  Meeting 

AGENCY:  National  Park  Service:  Upper 
Delaware  Citizens  Advisory  Council. 

ACTION:  Notice  of  Meeting 

summary:  This  notice  sets  forth 
calendar  year  1992  meeting  dates  of  the 
Upper  Delaware  Citizens  Advisory 
Council,  as  required  under  the  Federal 
Advisory  Committee  Act. 


Inclement 

Dates 

Type  of 

weather 

meeting 

reschedule 

date 

January  24.  1992. 

Organizatiori- 

FebnjaiyU. 

al. 

1992. 

March  27.  1992 „.... 

Educational.... 

April  10, 

1992. 

April  24,  1992 

Business 

None. 

May  29.  1992 

Educational .... 

Ncne. 

June  26.  1992 

Business 

Educational .... 

None. 

July  24.  1992 

None. 

August  26.  1992 

Business 

None. 

September  25,  1992... 

Educational .... 

None 

October  23.  1992 

Business 

None. 

November  20.  1992 

Educational .... 

December  4. 
1992. 

December  11.  1992 

Business 

Januarys, 
1993. 

Press  Releases  containing  specific 
information  regarding  the  subject  of 
each  monthly  meeting  will  be  published 
in  the  following  area  newspapers:  The 
Sullivan  County  Democrat,  The  Times 
Herald  Record,  The  River  Reporter,  The 
Tri-state  Gazette.  The  Pike  County 
Dispatcit.  The  Wayne  Independent.  The 
Hawley  News  Eagle. 

Annoimcements  of  cancellation  due  to 
inclement  weather  will  be  made  by 
radio  stations  WDNH.  WDLC,  WSUL. 
and  WVOS. 

AOORE88:  Town  of  Tusten  Hall. 
Narrowsbuig,  New  Yoriu 


FOR  FURTHER  INFORMATION,  CONTACT 

John  T.  Hutzky.  Superintendent;  Upeer 
Delaware  Scenic  and  Recreational 
River,  P.O.  Box  C,  Narrowsburg,  New 
York  12764-0159;  717-729-8251. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Council  was  established  under 
section  704(f]  of  the  National  Parks  and 
Recreation  Act  of  1978.  Public  Law  95- 
625, 16  U.S.C.  1724  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  and 
implementation  of  the  management 
plan,  and  on  programs  which  relate  to 
land  and  water  use  in  the  Upper 
Delaware  region. 

All  meetings  are  open  to  the  public. 
Any  member  of  the  public  may  file  with  . 
the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council, 
P.O.  Box  84.  Narrowsburg,  NY  12764. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting,  at  the  permanent  headquarters 
of  the  Upper  Delaware  Scenic  and 
Recreational  Riven  River  Road,  1% 
miles  north  of  Narrowsburg,  New  York; 
Damascus  Township,  Pennsylvania. 
Lorraine  Mintzmyer. 
Acting  Regional  Director.  Mid- A  tlantic 
Region. 

(FR  Doc.  92-1907  Filed  1-24-82:  8:45  am) 
nUJNQ  CODE  49tO-70-H 


INTERSTATE  COMMERCE 
COMMISSION 

IDifMtwl  Service  Order  No.  151 1-Al 

Chicago  Central  ft  Pacific  Railroad 
Co.— Directed  Service— Cedar  Valley 
Railroad  Co. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Directed  Service  Order  No. 
1511-A  vacates  Directed  Service  Order 
No.  1511.  as  supplemented. 

SUMMARY:  Directed  Service  Order  No. 
1511,  as  supplemented,  authorized 
Chicago  Central  ft  Pacific  Railroad 
Company  (CCP)  to  operate,  pursuant  to 
49  U.S.C.  1112S(a)  and  without  Federal 
subsidy  or  other  Federal  compensation, 
over  tracks  of  the  Cedar  Valley  Railroad 
Company  (CVR)  until  11:59  p.m.,  January 
30. 1992.  Directed  Service  Order  No. 


UMI 
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1511-A  vacates  Directed  Service  Order 
No.  1511,  as  supplemented. 
EFFECTIVE  DATE:  This  order  shall 
become  effective  at  11:59  p.m.,  on 
January  22, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Gaillard  (202)  927-5500  or 
Melvin  F.  Clemens,  Jr.  (202)  927-5553, 
(TDD  for  hearing  impaired:  (202)  927- 
5721). 

SUPPLEMENTARY  INFORMATION:  Directed 
Service  Order  No.  1511,  as 
supplemented  and  pursuant  to  49  U.S.C. 
11125  without  subsidy  or  other  Federal 
compensation,  authorized  CCP  to 
operate  over  lines  of  the  CVR  as  a 
directed  rail  carrier  until  January  30, 
1992.  By  letter  dated  January  2, 1992, 
CCP  indicated  that  its  subsidiary,  Cedar 
River  Railroad  Company  (CRR),  has 
completed  acquisition  of  CVR  and  has 
commenced  operations  as  authorized  by 
the  Commission  in  Finance  Docket  Nos. 
31958  and  31959. 

The  Commission  has  certified  that  the 
emergency  which  prompted  entry  of  the 
original  order  in  this  proceeding  no 
longer  exists,  and  that  the  order  may  be 
vacated. 

To  purchase  a  copy  of  the  decision, 
write  to,  call  or  pick  up  a  copy  in  person 
from:  Dynamic  Concepts,  Inc.,  room 
2229,  Interstate  Commerce  Commission 
Building,  Washington,  DC  20423. 
Telephone  (202)  289^357/4359. 

Decided:  January  17, 1992. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  Phillips  and  Emmett. 
Sidney  L  Strickland,  Jr., 
Secretary. 
(FR  Doc.  92-1881  Filed  1-24-92;  8:45  am] 

BILUNG  CODE  703»-01-H 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  following 
information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer,  Ms.  Lin  Liu  on  (202)  395- 
7340  and  to  the  Department  of  Justice's 
Clearance  Officer,  Mr.  Lewis  Arnold,  on 
(202)  514-4305.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DOJ  Clearance  Officer 
of  your  intent  as  soon  as  possible. 
Written  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  A^airs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr.  Lewis 
Arnold,  DOJ  Clearance  Officer,  SPS/ 
JMD/5031  CAB,  Department  of  Justice, 
Washington,  DC  20530. 

Existing  CollectioD  in  Use  Without  an 
OMB  Control  Number 

(1)  Victims  of  Crime  Act.  Crime 
Victim  Compensation  Grant  Program, 
Program  Instruction  and  Application  Kit: 
(1)  Eligible  State  Payments  Certification 
Form;  (2)  Eligibility  Checklist;  (3)  and 
Certified  Assurances. 

(2)  None.  Office  of  Justice  Programs. 

(3)  Annually. 

(4)  State  or  local  governments.  The 
information  requested  is  necessary  to 
confirm  eligibility  and  to  ensure 
compliance  with  statutory  criteria  for  an 
annual  compensation  grant  for  the  crime 
victims  fund.  The  affected  public 
includes  up  to  56  States  and  Territories 
administering  the  crime  victim 
compensation  provisions  of  the  Victims 
of  Crime  Act. 

(5)  56  annual  responses  at  2  hours  per 
response. 

(6)  112  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  these  items  is 

encouraged. 

Dated:  January  22, 1992. 
Latvia  Aniold,  -^ 

Department  Clearance  Officer,  DepaiUiKnt  of 
Justice.  ^  *• 

[FR  Doc.  92-1873  Filed  l-24-«2:'8:45  am] 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  BenefHt    ' 
Administration 

[Prohibnwl  Transaction  ExamfMlon  91-47; 
Exemption  Application  No.  D-a603] 

Individual  Exemption  Involving  Merrill 
Lynch,  Pierce,  Fenner  A  SmWi  Inc. 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 

ACTION:  Notice  of  technical  corrections. 

summary:  This  document  contains  a 
notice  of  technical  corrections  of  PTE 
91-67  (56  FR  57679,  November  13. 1991). 
That  exemption  permits  certain 
transactions  in  connection  with 
purchases  and  sales  of  securities  issued 
by  a  Merrill  Lynch  Mutual  Fund  if  the 
conditions  of  the  exemption  are  met. 
The  technical  corrections  clarify:  (1)  The 
scope  of  the  limitation  on  the 
relationship  that  a  Merrill  Lynch 
Distributor  may  have  with  respect  to 
plan  assets  that  are  or  could  bie  invested 
in  units  of  a  qualified  group  trust  within 
the  meaning  of  Revenue  Ruling  81-100, 
and  (2)  when  the  acknowledgement 
required  under  section  111(b)(3)  of  the 
exemption  must  be  executed. 

EFFECTIVE  DATE:  June  7, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lyssa  Hall  of  the  Department  telephone 
(202)  523-8971  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  On 

November  13, 1991,  the  Department 
published  in  the  Federal  Register  (56  FR 
57679)  an  individual  exemption  which, 
in  general,  permits  certain  transactions 
in  connection  with  purchases  and  sales 
of  securities  issued  by  a  Merrill  Lynch 
Mutual  Fund  if  certain  conditions  are 
met.  In  order  to  clarify  the  limitation  on 
the  relationship  that  the  "Distributor" 
may  have  with  respect  to  plan  assets 
that  are  Or  could  be  invested  in  units  of 
a  qualified  group  trust  within  the 
meaning  of  Revenue  Ruling  81-100  as 
described  in  section  111(a)(3)  of  the 
exemption,  the  Department  is  adopting  a 
technical  correction  to  the  exemption. 
This  portion  of  the  exemption  could  be 
interpreted  to  mean  that  the  relief 
provided  by  the  exemption  is  not 
available  with  respect  to  any 
transaction  in  which  the  Distributor  has 
discretionary  authority  to  acquire  or 
dispose  of  the  units  of  any  Revenue 
Ruling  81-100  group  trust.  This  was  not 
the  intent  of  the  Department.  As 
corrected,  section  111(a)(3)  states  that  the 
Distributor  can  not  be  a  fiduciary  who  is 
expressly  authorized  in  writing  to 
manage,  acquire  or  dispose  on  a 
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discretionary  basic  of  those  assets  ot  the 
plan  that  are  or  could  be  invested  in 
securities  issued  by  ■  Merrill  Lynch 
Mutual  Fund  or  in  units  of  a  qualified 
group  trust  within  the  meaning  of 
Revenue  Ruling  81-100  as  to  which  the 
Distribntor  is  a  trustee. 

In  addition,  the  Department  is 
adopting  a  technical  correction  to 
section  in(b)(3)  and  (b)(4)  of  the 
exemption  to  clarify  when  the 
acknowledgment  required  by  section 
111(b)(3)  must  be  executed.  Section 
III(b}(3)  of  the  exemption  could  be 
interpreted  to  mean  that  the 
acknowledgement  required  by  that 
section  must  be  executed  each  time  that 
the  documents  required  to  be  provided 
pursuant  to  section  111(b)(1)  are  received 
by  the  Independent  Fiduciary.  As 
corrected,  section  UI(b)(3)  states  that  the 
written  acknowledgement  is  required  to 
be  executed  following  the  initial  receipt 
of  documents  which  must  be  provided  to 
the  Independent  Fiduciary  as  required  in 
secUon  111(b)(1).  Section  IIi[b](4)  has 
also  been  amended  to  accord  with  the 
correction  to  section  111(b)(3).  As 
corrected,  section  111(b)(4)  clarifies  that 
no  change  has  been  made  to  the 
requirement  in  that  section  that  the 
Independent  Fiduciary  approve  the 
specific  transaction  on  behalf  of  the 
plan  prior  to  the  execution  of  the 
transactioa.  j 

Technical  Correction  ' 

Section  111(a)(3).  (b)(3)  &  (b)(4)  of  PTE 
91-67  (56  FR  57679]  is  hereby  corrected 
to  read  as  follows: 

IIL  Specific  Conditions 

(a)  The  Distributor  is  not 

*  •        *        •        « 

(3)  a  fiduciary  who  is  expressly 
authorized  in  writing  to  manage,  acquire 
or  dispose  on  a  discretionary  basis  of 
those  assets  of  the  p^an  that  are  or  could 
be  invested  in  securities  issued  by  a 
Merrill  Lynch  Mutual  Fund  or  in  units  of 
a  qualified  ^oup  trust  within  the 
meaning  of  Revenue  Ruling  81-100  as  to 
which  the  Distributor  is  a  trustee: 

•  •        •        •        • 

(b)(3)  FoUowing  the  initial  receipt  of 
the  documents  required  to  be  provided 
to  the  Independent  Fiduciary  as 
described  in  paragraph  (b)(1)  of  this 
section,  and  prior  to  the  execution  of  the 
transaction,  the  Independent  Fiduciary 
shall  acknowledge  in  writing:  *  *  * 

(b](4]  Following  execution  of  the 
acknowledgement  required  under 
paragraph  (bK3)  of  this  sectioa  and  prior 
to  the  execution  of  any  transactioa,  the 
Independent  Fiduciaiy  approves  the 
specific  transaction  on  behalf  of  the 
Plan. 


UMI 


Signed  at  Waxhiagtoa  DC  tUi  22nd  day  of 
fanuary.  1992. 
hraa  L  SlEasfetd. 

Director.  Office  of  Exemption  Determinations. 
Pension  and  We/fare  Benefits  Administration. 
U.S.  Department  of  Labor. 
[FR  Doc.  92-1879  Filed  1-24-B2;  8:45  am) 
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(Application  No.  D-8628,  et  al.) 

Proposed  Exemptions;  Ttw  Wine 
Group  Retirentent  Ssvings  Plan,  et  aL 

agency:  Pension  and  Welfare  Benefits 

Adnunistration.  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
AOORESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washin^toa  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  PubHc  Docmnents 
Room  of  Pension  and  Welfare  Benefit 
Administration,  U.S.  Department  of 
Labor  room  N-^07, 20Q  Consti^tion 
Avenue,  NW..  WashingloR.  DC  ZOZlt. 


Netke  to  iiHerested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  aH  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 

SUPPlfMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(aJ  of  the  Act  and/ or  section 
4975{cK2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  Subpa  rt  B  (55  FR 
32836,  32847.  August  10. 1990).  Effective 
December  31. 197&  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  the  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representatives. 

The  Wine  Group  Retirement  Savings 
Plan  (the  Plan).  Located  in  Rtpon, 
California 

[Exemption  Application  No.  D-8628] 

Proposed  Exempt  joa 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  19  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If  the 
exemption  is  granted  the  restrictions  of 
section  406(a)  and  406  (b)(1)  and  (b)(2) 
of  the  Act  and  the  sanctions  resulting 
bxtm  the  application  of  section  4975  of 
the  Code  by  reason  of  section  4975(cKl) 
(A)  through  (E)  of  the  Code,  shall  not 
apply  to  the  cash  sales  (the  Sales)  on 
January  9, 1991,  and  January  28, 1991,  of 
interest  in  certain  real  estate 
partnerships  (The  Partnerships 
Interests)  from  the  Plan  to  the  Wine 
Group.  Inc.  <the  Company),  a  party  in 
iiAerest  wilh  reelect  to  the  Plam 
provided  tkat  the  terms  and  conditions 
of  the  Sales  were  et  least  as  favorable  to 
the  Plaa  «s  those  oUaiQabte  in  arm's 
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length  transactions  between  unrelated 
parties,  and  further  provided  that  the 
sales  price  was  the  greater  of:  (i)  The 
Plan's  aggregate  cost  of  the  acquisition 
and  holding  of  the  Partnership  Interests 
or  (ii)  the  fair  market  value  of  the 
Partnership  Interests  as  determined  by 
an  independent  evaluation  at  the  time  of 
the  Sales. 

EFFECTIVE  DATE;  This  exemption,  if 
granted,  will  be  effective  January  9, 
1991. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit  sharing  and  401(k)  plan  with 
approximately  120  participants  and 
$3,227,516  in  assets  as  of  December  31, 
1990.  The  Plan  has  three  trustees  (the 
Trustees),  all  of  which  are  employees  of 
the  Company.  Under  the  Plan  and 
related  Trust  Agreement  for  the  Plan, 
the  Trustees  are  generally  responsible 
for  making  investment  decisions  on 
behalf  of  the  Plan. 

2.  In  1986,  the  Plan  purchased 
interests  in  two  real  estate  partnerships, 
the  Liquidity  Fund  (the  Liquidity  Fund 
Interest]  and  Far  West  Savings  CD 
Investors  (the  Far  West  Interest) 
(collectively,  the  Partnership  Interests). 
The  Plan  paid  $100,000  for  the  Liquidity 
Fund  Interest  and  $108,000  for  the  Far 
West  Interest. 

3.  In  August  1990,  the  Plan  committed 
to  a  changeover,  effective  January  1991. 
of  its  investment  vehicle  to  Fidelity 
Investments  (Fidelity).  The  applicant 
represents  that  the  purpose  of  such 
changeover  was  to  provide  Plan 
participants  with  self  directed  accounts 
in  which  each  participant  will  be  able  to 
choose  from  a  variety  of  mutual  funds 
offered  by  Fidelity.  The  applicant  states 
the  Partnership  Interests  are  not  publicly 
traded,  are  illiquid,  and  thus  do  not  fit  in 
with  the  new  investment  vehicle 
provided  by  Fidelity. 

4.  The  applicant  represents  that,  in 
order  to  comply  with  its  commitment  to 
change  the  Plan  investments  to  Fidelity, 
the  Plan  sold  the  Partnership  Interests  to 
the  Company  in  January  of  1991. 
Speciflcally,  on  January  9, 1991,  and 
January  28, 1991,  the  Plan  sold  the 
Liquidity  Fund  Interest  and  the  Far  West 
Interest  to  the  Company  for  cash.  In 
order  to  make  the  Plan  whole,  the 
company  made  additional  payments  to 
the  Plan  on  June  6, 1991.  with  respect  to 
the  Liquidity  Fund  Sale  and  the  Far 
West  Interest  Sale.  The  payments  the 
Plan  received  from  the  Company  with 
respect  to  the  Liquidity  Fund  Sale  and 
the  Far  West  Interest  Sale  totaled 
$58,600  and  $108,000.  respectively.  The 
applicant  represents  that  during  the  time 
the  Plan  held  the  Partnership  Interests,  it 


received  capital  distributions  totalling 
$41,400.  The  applicant  represents  that  no 
commissions  were  paid  with  respect  to 
the  Sales.  A  summary  of  the  above 
transaction  is  as  follows: 


Intarett 

Far  West 
Interest 

Co« _ 

Capital  dntributiont 

$100,000 
($41,400) 

$106,000 
00 

Total  company 
payment 

$Rn.600 
1$58.600) 

$106,000 
($106,000) 

5.  The  sale  price  of  the  Liquidity  Fund 
Interest  was  at  its  fair  market  value, 
which  at  the  time  of  the  Sale  was  within 
a  range  of  $55,000  to  $59,000  based  on  a 
letter  of  evaluation  dated  December  31, 
1990,  from  Sara  M.  Ronan,  assistant  vice 
president.  Liquidity  Fund  Investment 
Corporation.  The  sale  price  of  the  Far 
West  Interest  was  in  excess  of  its  fair 
market  value,  which  at  the  time  of  the 
Sale  was  $105,265,  based  on  a  letter  of 
evaluation  dated  January  15, 1991,  from- 
Tom  M.  McCue  of  Shearson  Lehman 
Hutton.  The  Company  further  represents 
that  the  amount  of  any  gain  that  may 
result  from  the  eventual  disposition  of 
the  Partnership  Interests  will  be 
contributed  back  to  the  Plan. 

6.  In  summary,  the  applicant 
represents  that  the  transactions  satisfy 
the  terms  and  conditions  of  section 
408(a)  of  the  Act  because:  (a)  The  Plan 
received  cash  which  represented  the 
greater  of  the  Plan's  acquisition  and 
holding  costs  with  respect  to  the 
Partnership  Interests  or  the  fair  market 
values,  as  determined  by  an 
independent  third  party,  of  the 
Partnership  Interests  at  the  time  of  the 
Sales;  and  (b)  the  Plan  paid  no 
commissions  with  respect  to  the  Sales. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Jean  Anderson  of  the  Department, 
telephone  (202)  523-6971.  (This  is  not  a 
toll-free  number.) 

Englund  Marine  Supply  Co.  Employees' 
Profit  Sharing  Plan  (die  Plan).  Located  in 
Astoria,  Oregon 

[Application  No.  D-8727] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If  the 
exemption  is  granted  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 


Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  provision  of  a  line  of 
credit  (the  Loans)  by  the  Plan  to  Englund 
Marine  Supply  Company  (the  Employer). 
the  sponsor  of  the  Plan;  provided  that 
(a)  the  terms  and  conditions  of  such 
extension  of  credit  are  at  least  as 
favorable  to  the  Plan  as  the  Plan  could 
obtain  in  dealing  at  arm's  length  with  an 
unrelated  party;  (b)  the  Loans  do  not 
exceed  the  lesser  of  $400,000  or  twenty 
five  percent  of  the  assets  of  the  Plan  at 
any  time;  (c)  the  Loans  remain  secured 
by  a  first  lien  on  all  of  the  Employer's 
inventory;  (d)  the  value  of  the  Loan 
security  remains  at  least  two  hundred 
percent  of  the  total  outstanding  balance 
of  the  Loans;  (e)  the  Plan's  interests  for 
all  purposes  with  respect  to  the  Loan  are 
represented  by  an  independent  fiduciary 
who  will  monitor  and  enforce  all  Loan 
terms  on  behalf  of  the  Plan;  and  (f)  the 
independent  fiduciary  must  approve 
each  Loan  prior  to  the  Loan  being  made. 
Temporary  Nature  of  Exemption:  This 
exemption,  if  granted,  shall  be  effective 
only  for  a  period  of  seven  years  and 
shall  apply  only  to  loans  which  are 
originated  and  repaid  within  seven 
years  commencing  with  the  date  on 
which  the  final  exemption,  if  granted,  is 
published  in  the  Federal  Register. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  with  33  participants  and  assets  of 
$1,895,054  as  of  October  31. 1990. 
Investment  discretion  with  respect  to 
Plan  assets  is  exercised  exclusively  by 
the  Plan's  sole  trustee,  John  Englund  (the 
Trustee),  an  officer  and  eighty  percent 
shareholder  of  the  Employer,  llie 
Employer  is  an  Oregon  private 
corporation  engaged  in  sales  of 
commercial  and  industrial  marine 
supplies  in  Astoria,  Oregon. 

2.  In  the  ordinary  course  of  business 
the  Employer  has  maintained  a  line  of 
credit  with  the  United  States  National 
Bank  of  Oregon  (the  Bank)  in  Astoria, 
Oregon,  which  the  Employer  has  used 
primarily  to  obtain  operating  capital  on 
an  ongoing  basis.  For  this  line  of  credit, 
secured  solely  by  the  Employer's 
inventory,  the  Employer  is  charged  a 
rate  of  interest  at  one  percent  above  the 
Bank's  prime  lending  rate.  Because  the 
Employer's  ongoing  need  to  borrow 
operating  capital  was  considered  a 
potential  investment  vehicle  for  the 
Plan's  trust,  the  Trustee  and  the 
Employer  obtained  an  individual 
administrative  exemption  in  1986  (PTS 
86-71,  51  FR  21030,  June  10, 1986)  which 
permitted  the  provision  of  a  line  of 
credit  by  the  Plan's  trust  to  the  Employer 
for  a  five-year  period  expiring  June  10, 
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1991.  >  The  Trustee  and  the  Employn 
desire  to  renew  the  Plan's  ability  to 
make  the  Loans  to  the  Employer.  They 
are  requesting  an  exemption  to  permit 
the  reaewal  of  the  line  of  credit  and  its 
continuation  for  seven  years  under  the 
terms  and  conditions  described  herein. 

3.  All  terms  of  the  Loans  will  be 
reflected  in  a  credit  agreement  (the 
Agreement)  which  authorizes  and 
governs  the  Loans  over  a  seven-year 
period.  The  Loans  will  not  exceed  the 
lesser  of  $400,000  or  twenty  five  percent 
of  the  Plan's  assets  at  any  time.  All 
Loans  will  be  fully  repaid  within  seven 
years  of  the  date  this  exemption,  if 
granted,  is  published  in  the  Federal 
Register.  The  Loans  will  bear  interest  at 
the  rate  of  the  Bank's  prime  lending  rate 
plus  two  percent  as  of  the  date  of  each 
Loan.  The  interest  rate  will  be  adjusted 
annually  to  reflect  the  then-current 
prime  lending  rate  of  the  Bank  plus  two 
percent.  Additionally,  the  interest  rate  of 
any  Loan  may  be  set  at  a  higher  rate  if 
such  higher  rate  represents  the 
prevailing  fair  market  rate  for  such 
loans  as  determined  by  the  Plan's 
independent  fiduciary,  described  below. 
In  no  event  will  the  interest  rate  of  any 
Loan  be  less  than  12  percent  per  annum. 
Each  Loan  will  be  repaid  in  equal 
quarterly  payments  of  principal  and 
interest,  with  outstanding  principal 
amortized  over  the  remainder  of  the 
Agreement's  seven-year  term,  and  all 
outstanding  principal  and  interest  to  be 
repaid  within  7  years  of  the  date  of  grant 
of  the  exemption  proposed  herein.  The 
Loans  will  be  secured  by  a  duly  filed 
and  perfected  first  security  interest  in  all 
of  the  Employer's  inventory  (the 
Collateral).  The  Collateral  located  at  the 
Employer's  Astoria,  Oregon  facility, 
which  is  one  of  six  Employer  focations, 
was  inspected  and  evaluated  on 
October  16, 1991  by  William  Paschall 
(Paschall),  president  of  the  West-Line 
Marine  Sales  Co..  Inc.  Paschall 
represents  that  the  Collateral  at  the 
Astoria  location,  constituting 
approximately  53  percent  of  the 
Employer's  total  inventory,  was  in 
marketable  condition  with  a  value  of 
approximately  $1,250,000.  The 
Agreement  requh^s  that  the  vaiae  of  the 
Collateral  will  remain  at  least  two 
hundred  percent  of  the  outstanding 
balance  of  the  Loans  at  all  times  during 
the  seven-year  period  of  the  Loans, 


'  The  Inul  involved  in  the  tranMCtiohs  exemption 
under  PTE  85-71  included  another  plan  matntained 
by  Ike  Employer,  the  Enghmd  Marine  Supply  Co. 
lac  CnployeM' PBosiaa  flaa  (Ae  Peuion  PUnV 
The  Traatee  repreaaoU  Ikat  the  I%iiaian  Plan  was 
terminated  in  1989,  that  it*  aaaeta  were  distribated 
and  that  the  proposed  tranaactlon*  in  itie  instant 
appKcatiaii  tvfll  inwatva  aniy  4««  assets  of  the  Wan. 


4.  The  interests  of  the  Plan  with 
respect  to  the  Loans  will  be  represented 
by  an  independent  fiduciary,  Edward  R. 
Hall,  who  has  represented  the  Plan's 
interests  over  the  past  five  years  with 
respect  to  Loans  under  PTE  86-71.  Hall 
is  a  tax  attorney  with  substantial 
experience  under  the  Act  who 
represents  that  he  is  unrelated  to  an 
independent  of  the  Employer.  Hall 
represents  that  he  has  analyzed  and 
evaluated  the  proposed  renewal  of  the 
Plan's  extension  of  credit  to  the 
Employer  and  has  determined  that  the 
renewal  and  continuation  of  the  Loans 
is  in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries  for  the 
following  reasons:  (a)  The  risk  is 
minimal,  due  to  the  Employer's  credit 
standing,  its  successful  performance  of 
Loan  obligations  under  PTS  86-71  and 
the  required  loan-to-collateral  ratio  of 
200  percent:  (b)  The  Plan  is  assured  a 
favorable  and  appropriate  return  by  an 
interest  rate  of  no  less  than  the 
prevailing  market  rate:  and  (c)  The 
potential  total  amount  of  the  Loans  will 
not  threaten  the  liquidity  of  the  Plan's 
assets,  which  are  diversified  among 
cash,  stocks,  bonds  and  notes.  Hall's 
approval  will  be  required  of  each 
individual  Loan.  Hall  will  represent  the 
Plan  for  the  duration  of  the  Loans  to 
monitor  the  Employer's  compliance  with 
all  terms  and  conditions  and  to  pursue 
appropriate  remedies  on  behalf  of  the 
Plan  in  the  event  of  default  or  deficiency 
of  performance.  Hall  will  periodically 
review  and  inspect  the  condition  of  the 
Collateral  to  ensure  that  the  Plan's 
interests  remain  protected  and  to  ensure 
that  the  value  of  the  Collateral  remains 
at  least  200  percent  of  the  outstanding 
balance  of  the  Loans. 

5.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons:  (1)  llie  interests  of 
the  Plan  are  represented  by  Hall,  an 
independent  fiduciary  who  has 
determined  that  the  Loans  will  be  tn  the 
best  interests  of  the  participants  and 
beneficiaries  of  the  Plan:  (2)  Hall's 
approval  will  be  required  of  each 
individual  Loan:  (3)  The  Loans  wiU 
remain  secured  by  the  Collateral  with  a 
value  of  at  least  200  percent  of  the 
assets  of  the  Plan  at  any  time  and  Hall 
has  determined  that  in  making  the  Loans 
the  Plans  will  remain  appropriately 
liquid  and  diversified:  and  (5)  the  Loans 
will  be  repaid  within  seven  years  from 
the  date  of  publication  of  th^ 
exemption,  if  granted. 


telephone  (202)  523-«a81.  (This  U  nt^  a 
toll-free  number.) 

Ophthalmic  Associates,  PA.  Employees' 
Money  Purdiase  Pension  Plan  (the 
Ophthahnic  Money  Purchase  Plan), 
Located  in  Lansdale,  PA 

(AppKcation  No.  D-8737) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  Part  2570.  subpart  B 
(55  FR  32836,  32847,  August  10, 1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  shall  not  apply 
to  the  proposed  sale  by  the  Ophthalmic 
Money  Purchase  Plan  to  TJS  Realty  (the 
Ophthalmic  Partnership),  a  party  in 
interest,  of  a  50  percent  tenant-in- 
common  interest  in  certain  improved 
real  property  (the  Property),  for  the  total 
cash  consideration  of  $555,250,  provided 
that  (1)  the  amount  paid  for  the  interest 
is  hot  less  than  fair  maricet  value  as 
determined  by  an  independent  appraisal 
of  the  Property  at  the  time  the  sale  is 
consummated:  and  (2)  the  designated 
independent  fiduciary  approves  of  the 
subject  transaction. 

PreamUe 

On  June  25, 1882.  the  Department 
granted  Prohibited  Transaction 
Exemption  (PTE)  82-103  at  47  FR  27645. 
PTE  82-103  permitted  the  Ophthalmic 
Associates.  P.A.  Employees'  Pension 
Plan  (the  Ophthalmic  Pension  Plan)  and 
the  Pearlstine-Salkin  Associates 
Employees  Pension  Plan  (the  Pearlstine- 
Salkin  Associates  Employees  Pension 
Plan  (the  Pearlstine  Pension  Plan)  *  to 
purchase,  as  tenants  in  common.  50 
percent  interests  in  a  two  story  office 
building  located  at  1000  N.  Broad  Street 
Lansdale,  Pennsylvania  from 
Ophthalmic  Investors  Associates 
(Ophthalmic  Investors),  a  partnership 
formed  by  certain  principala-of 
Ophthalmic  Associates  (Ophthalmic),  a 
professional  medical  corporation 
engaged  in  the  practice  of 
ophthalmology,  and  Pearlstine.  Salkin, 
Hardison  and  Robinson  (Pearlstine- 
Salkin),  a  professional  corporation  of 
attorneys  which  provides  legal  services 
to  Ophthalmic  and  to  the  plans  it  has 


I  INHMMMnON  OONTNCT: 
Ronald  WiSe<t  of  the  Department. 


*  H  is  raptaaeiitari  liiat  M<ae  «f  Ihe  plana 
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to  die  other  withia  (he  ineaaiitg  of  sectian  3(1<^  of 
the  Act. 
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sponsored.  The  sales  price  for  the 
Ftoperty,  as  based  upon  its 
independently  appraised  value,  was 
$900,000.  On  July  1, 1982.  die  Ophdialmic 
Pension  Flan  and  the  Pearlstine  Pension 
Plan  each  made  a  cash  downpayment  of 
$100,000  to  Ophthalmic  Investors.  Both 
plans  took  the  Property  subject  to  an 
existing  mortgage  in  the  original 
principal  amount  of  $550^000  and  an 
additional  loan  of  $75.(K)0  (the  First 
Mortgage  and  the  Addendum)  which 
had  been  entered  into  by  Ophthalmic 
Investors  and  an  unrelated  party.  The 
First  Mortgage  and  the  Addendum 
carried  interest  rates  of  614  percent  and 
9V2  percent,  respectively,  and  matured 
on  February  1, 1989.  Such  loans,  v^ch  ' 
were  secured  by  the  Property,  had  a 
combined  outstanding  balance  of 
$401,074  as  of  July  1, 1982. 

Although  the  Ophthalmic  and 
Pearistine  Pension  Plans  were  not 
required  to  assume  the  obligations  of 
Ophthalmic  Investors  pursuant  to  the 
First  Mortgage  and  the  Addendum,  they 
were  required  to  make  loan  payments. 
Both  plans  also  entered  into  a  second 
mortgage  (the  Second  Mortgage]  in  the 
original  principal  amount  of  $296,926 
with  Ophthalmic  Investors  for  the 
balance  of  the  sales  price.  The  Second 
Mortgage  was  to  be  repaid  over  a  ten 
year  period  commencing  on  July  1, 1982 
and  ending  on  June  30, 1992  at  an  annual 
interest  rate  of  1014  percent.  The  Second 
Mortgage  was  also  secured  by  the 
Property. 

PTE  82-103  also  permitted  the  leasing 
of  the  Property  (the  Lease]  by  the  plans 
to  Pearlstine-Salkin  Ophthalmic 
Associated  Investors  (PSO],  a  party  in 
interest.  The  Lease  is  a  triple-net  lease 
providing  for  an  initial  term  of  ten  years 
which  coincides  with  the  duration  of  the 
Second  Mortgage.  The  lease  is  intended 
to  amortize  the  plans'  obligations  under 
the  First  Mortgage,  the  Addendum  and 
the  Second  Mortgage  through  rental 
payments  received  such  that  the  plans 
would  own  the  Property  free  of  any 
encumbrance  at  the  termination  of  these 
loan  obligations.  PSO  currently 
subleases  the  Property  to  Pearlstine- 
Salkin,  Ophthalmic  and  CBS  Optical  a 
party  in  interest.  In  the  event  of  a 
default  in  rental  payments,  PTE  82-103 
allows  the  plans  to  sell  the  Property  to 
Ophthalmic  Investors  for  the  greater  of 
its  fair  market  value  or  the  ori^al 
$900,000  sales  price  and  be  absolved 
from  their  outstanding  mortgage 
obligations. 

To  effectuate  Ophthalmic's  desire  to 
terminate  the  Opfatfaadmic  PensioD  Piaa 
became  of  benefit  festrktiaas  iaiposed 
by  the  Tax  Sef  onn  Act  of  IBSa.  the 
Department  granted  PTE  89-94  on 


October  31, 1989  at  54  FR  45U7.  PTE  88- 
94  permitted  the  unilateral  and 
gratuitous  transfer  by  the  Ophthalmic 
Pension  Plan  to  the  Ophthalmic  Money 
Purchase  Flan  of  ■  50  percent  interest  in 
the  fttiperty  plus  cash  and  the 
assumption  by  the  Ophthalmic  Money 
Purchase  Plan  of  the  pre-existing  loan, 
lease  and  sublease  obligations  of  the 
Ophthalmic  Pension  Plan.  The  value  of 
the  transferred  benefit  was  $1,083,144. 
This  amount  also  represented  the  value 
of  the  accrued  benefits  of  four 
participants  in  the  Ophthalmic  Pension 
Plan  who  elected  to  have  their  benefits 
transferred  to  the  Ophthalmic  Money 
Purchase  Plan.' 

The  applicants  represent  that 
payments  due  under  the  First  Mortgage, 
Addendum  and  Second  Mortgage  have 
been  timely  made  by  the  parties.  On 
February  1, 1989,  the  applicants  state 
that  the  First  Mortgage  and  the 
Addendum  were  repaid  in  full.  In 
addition,  the  applicants  state  that  all 
rental  payments  under  the  Lease  and 
Subleases  have  been  timely  paid  and 
rental  adjustments  have  been  in 
compliance  with  Lease /Sublease  terms. 

The  transactions  that  are  subject  to 
PTEs  82-103  and  89-94  are  being 
monitored  by  the  National  Bank  of 
Boyerton  (the  Bank)  located  in  Boyerton, 
Pennsylvania.  The  Bank  presently 
serves  as  the  independent  fiduciary  on 
behalf  of  the  Ophthalmic  Money 
Purchase  Plan  and  the  Pearlstine-Salkin 
Associates  Profit  Sharing  and  Salary 
Savings  Plan  and  Trust  (the  Pearlstine 
401  (k)  Plan]  which  replaced  the 
Pearlstine  Pension  Plan  in  1985  and 
became  the  other  holder  of  the  50 
percent  tenant-in-conunon  interest  in  the 
Property. 

As  described  below,  the  Ophthalmic 
Money  Purchase  Plan  requests 
administrative  exemptive  relief  from  die 
Department  in  order  to  sell  its  50  percent 
interest  in  the  Property  to  a  party  in 
interest. 

Summary  of  Facts  and  Xepiesantations 

1.  The  Ophthalmic  Money  Purchase 
Plan  is  a  defined  contribution  plan 
covering  participants  of  Ophthalmic  and 
CBS  Optical.  As  of  December  31. 199a 
the  Ophthalmic  Money  Purchase  Plan 
had  27  participants  and  total  assets  of 
$2.67a096.  The  Trustees  of  the 
Ophthalmic  Money  Purchase  Plan  are 
Drs.  Robert  V.  Connor,  Louis  Schwartz 
and  Thaddeus  S.  Nowioski.  These 
individuals  are  the  principal 


shareholders  of  Ophthalmic,  investment 
decisions  for  the  Ophthainic  Money 

Purchase  Plan  are  made  by  the  Trustees 
who  have  full  investment  discretion 
over  the  plan's  assets. 

2.  Tentatively  called  'TJS  Realty."  the 
Ophthalmic  Partnership  will  be  a  real 
estate  partnership  comprised  of  Drs. 
Schwartz  and  Norwinski  and  Dr.  Joseph 
J.  Kesselring.  a  principal  of  Ophthalmic. 
The  Ophthalmic  Partnership,  whidi  will 
be  formed  upon  the  granting  of  the 
exemptive  relief  that  is  described  herein, 
will  have  an  indefinite  duration  and  it 
will  occupy  space  in  the  office  building 
which  comprises  the  Property. 

3.  On  May  10, 1990.  the  Board  of 
Governors  of  Ophthalmic  and  CBS 
Optical  (the  Board),  by  unanimous 
consent,  adopted  and  approved  an 
amendment  to  the  Ophthalmic  Money 
Purchase  Plan  which  provided  that  no 
new  participants  would  be  admitted,  all 
participants  would  be  100  percent 
vested  in  their  accrued  benefits  and  no 
additional  benefits  would  accrue. 
Presently,  the  Board  intends  to 
terminate  the  Ophthalmic  Money 
Purchase  Plan  because  its  maintenance 
does  not  comport  with  the  revised 
business  objectives  (A  Ophthalmic  or 
CBS  Optical.  Once  terminated,  the 
assets  of  such  plan  will  be  hquidated 
and  the  benefits  will  be  distributed  to 
the  participants.* 

4.  Accordingly,  the  Trustees  request 
an  administrative  exemption  from  the 
Department  to  permit  the  Ophthalmic 
Money  Purchase  Plan  to  sell  its  50 
percent  interest  in  the  Property  to  the 
Ophthalmic  Partnership  for  the 
independently  appraised  value  of  the 
interest.  The  Ophthalmic  Money 
Purchase  Plan  will  not  be  required  to 
pay  any  real  estate  fees  or  commissions 
in  connection  with  the  proposed  sale.' 
In  addition,  at  the  time  of  closing. 
Ophthalmic  Investors  will  release  the 
Ophthalmic  Money  Purchase  Plan  from 
any  and  all  obligations  under  the 
Second  Mortgage  upon  such  plan's 
payment  of  its  share  of  the  outstanding 
indebtedness  under  the  Second 


*  Hb  •ppHcant*  «talt  thai  «ix  parfiopurt* 
actually  elBOtadteiMn  ihairbMMfit*  mmiuivd  «• 
tht  Ophtiiafanic  Money  PiucbaM  Ptaa  Hhm,  tha 
total  tTamfaiiej  benaiit  waa  tlJUTIOaBd  vol 
$1,083,144. 


*  la  this  regard  the  applicants  repreaani  thai  If 
the  Oiihthalmic  Money  Purafaase  Plao  is  tennioaled. 
participants  will  have  the  election  to  have  annuities 
purchased  on  their  behalf  or  to  receive  a  lump  sum 
distribution. 

*  After  the  pnpoaed  transaclian  la  antetad  Into, 
the  OphtlMhnic  tartamsliip  aad  Hm  Paarlatiae 
401  (k)  Plan  will  each  own  SO  percent  tenant-lB- 
comnioa  ioterasts  in  the  Property.  The  applicants 
represent  that  the  Ophthalmic  Psrtnership  is  not  a 
party  in  tetersst  wMh  reaped  «o  iie  i^artaUne  40I(k1 
Plaa  Hw  appiaceati  atata  «wl  liM  anty  aaanactioa 
betwsM  liM  QpbikeliBic  Rartaenkip  mkI  Ike 
Pearlstine  MjM  Plan  is  that  Pearbtine-Salkia. 
wUch  spoBsors  the  1>earlstine  wnik)  Haa  alee 
represents  the  OpkthaMc  PaitiieisMp. 
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Mortgage.  With  the  proceeds  of  the  sale, 
the  Ophthalmic  Money  Purchase  Plan 
will  be  responsible  for  satisfying  its 
proportionate  interest  in  the  Second 
Mortgage.  Such  obligation  in  the  Second 
Mortgage  was  $31,032  as  of  November 
12. 1991. 

5.  The  Property  has  been  appraised  by 
Mr.  Ken  L.  Steigclman.  C.C.I.M.  S.l.O.R, 
S.R.S.,  an  independent  appraiser  from 
Line  Lexington,  Pennsylvania.  In  an 
appraisal  report  dated  December  31, 
1990,  Mr.  Steigelman  has  placed  the  fair 
market  value  of  the  Property  at 
$1,110,500.  In  addition,  Mr.  Steigelman 
states  that  the  termination  of  the 
Ophthalmic  Money  Purchase  Plan  has 
no  effect  on  the  valuation  of  the 
Property.  Thus,  based  upon  Mr. 
Steigelman's  appraisal  of  the  Property, 
which  will  be  updated  just  prior  to  the 
proposed  sale,  the  Ophthalmic 
Partnership  will  purchase  the 
Ophthalmic  Money  Purchase  Plan's  50 
percent  interest  in  the  Property  for 
$555,250. 

6.  The  Bank  represents  that  other  than 
serving  as  an  independent  fiduciary  for 
the  transactions  exempted  in  PTEs  82- 
103  and  89-94.  it  has  no  ownership,  debt, 
familial  or  business  relationships  with 
either  the  principals  of  Ophthalmic  or 
Pearlstine-Salkin.  The  Bank  states  that  it 
represents  a  variety  of  accounts  as 
executor  of  estates,  advises  plan 
trustees  regarding  the  investment  and/ 
or  administration  of  plan  assets  and  the 
preparation  of  reports  to  the  Internal 
Revenue  Service  or  the  Department.  The 
Bank  also  states  that  it  acknowledges  its 
duties,  responsibilities  and  liabilities  in 
acting  as  a  fiduciary  with  respect  to  the 
Ophthalmic  Money  Purchase  Plan. 

7.  The  Bank  believes  that  the 
proposed  sale  of  the  50  percent  interest 
in  the  Property  is  in  the  best  interest  of 
the  Ophthalmic  Money  Purchase  Plan 
and  its  participants  and  beneficiaries 
because  the  market  price  and  conditions 
are  favorable  to  such  plan,  llie  Bank 
notes  that  the  proceeds  of  the  sale  will 
be  adequate~to  provide  for  participant 
and  beneficiary  distribution.  Moreover, 
the  Bank  states  that  it  has  been 
appraised  through  Mr.  Steigelman's 
appraisal  that  the  sales  price  for  the  50 
percent  interest  reflects  its  fair  market 
value.  In  this  regard,  the  Bank  asserts 
that  Mr.  Steigelman's  use  of  the  income, 
market  and  comparable  sales 
approaches  to  valuation  constitutes  a 
"fair"  valuation  of  the  subject  Property. 

In  formulating  its  views  on  the 
proposefi  transaction,  the  Bank  states 
that  it  has  examined  the  most  recent 
financial  statement  for  the  Ophthalmic 
Money  Purchase  Plan,  considered  the 
liquidity  requirements  of  such  plan  and 
examined  the  diversification  of  the 


assets  of  the  Ophthalmic  Money 
Purchase  Plan  in  light  of  the  sale.  On  the 
basis  of  this  analysis,  the  Bank 
represents  that  the  proposed  transaction 
complies  with  the  investment  objectives 
and  policies  of  the  Ophthalmic  Money 
Purchase  Plan. 

As  the  independent  fiduciary,  the 
Bank  states  that  it  will  monitor  the 
proposed  transaction  on  behalf  of  the 
Ophthalmic  Money  Purchase  Plan  and. 
if  necessary,  take  any  appropriate 
actions  to  safeguard  such  plan  and  its 
participants  and  beneficiaries.  In 
additfbn,  the  Bank  states  that  it  will 
continue  to  represent  the  interests  of  the 
Pearlstine  401(k)  Plan,  the  other  owner 
of  the  50  percent  interest  in  the  Property, 
with  respect  to  honoring  its  loan 
obligations  under  the  Second  Mortgage. 

8.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
criteria  for  an  administrative  exemption 
under  section  408(a]  of  the  Act  because: 
(a)  The  sale  of  the  50  percent  interest  by 
the  Ophthalmic  Money  Purchase  Plan  to 
the  Ophthalmic  Partnership  will  be  a 
one-time  transaction  for  cash  and  will 
not  result  in  the  payment  of  real  estate 
fees  or  commissions  by  the  Ophthalmic 
Money  Purchase  Plan;  (b)  the  fair 
market  value  of  the  Property,  of  which 
the  50  percent  interest  is  derived,  has 
been  determined  by  Mr.  Steigelman,  a 
qualified,  independent  appraiser;  (c)  the 
Bank,  as  independent  fiduciary, 
approves  of  the  transaction  and  believes 
the  sale  is  the  best  interest  of  the 
Ophthalmic  Money  Purchase  Plan  and 
its  participants  and  beneficiaries;  and 
(d)  the  sale  of  the  50  percent  interest  in 
the  Property  will  allow  the  Trustees  to 
terminate  the  Ophthalmic  Money 
Purchase  Plan  and  liquidate  its  assets. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ian  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a    . 
toll-free  number.) 

Tune  Warner.  Inc.  (Time  Warner), 
Located  in  New  York,  New  York 

(Application  Nos.  D-8779  through  D-8783) 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  subpart  B  (55 
FR  32836,  32847.  August  10, 1990).  If  the 
exemption  is  granted  the  restrictions  of 
section  406(a).  406(b)(1)  and  (b)(2).  and 
407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  (1)  the  past  receipt  of 
certain  stock  rights  (the  Rights)  b/ 


employee  benefit  plans  (the  Plans) 
sponsored  by  Time  Warner  and  its 
affiliates,  {Pursuant  to  a  stock  rights 
offering  (the  Offering)  by  Time  Warner 
to  shareholders  of  record  as  of  July  22, 
1991,  of  Time  Warner  common  stock 
(the  Common  Stock);  and  (2)  the  holding 
of  the  Rights  by  the  Plans  during  the 
subscription  period;  provided  that:  (1) 
The  Plans'  acquisition  and  holding  of  the 
Rights  resulted  from  an  independent  act 
of  Time  Warner  as  a  corporate  entity, 
and  all  holders  of  Common  Stock  were 
treated  in  a  like  manner,  including  the 
Plans;  (2)  With  respect  to  the  Savings 
Plans  (described  below),  the  Rights  were 
acquired,  held,  and  controlled  by 
individual  Plan  participant  accounts 
pursuant  to  Plan  provisions  for 
individually-directed  investment  of  such 
accounts;  and  (3)  With  respect  to  the 
ESOPs  and  the  DB  Plans  (described    , 
below),  the  authority  for  all  decisions 
regarding  the  acquisition,  holding  and 
control  of  the  Rights  by  such  Plans  was 
exercised  by  independent  fiduciaries 
which  made  determinations  as  to 
whether  and  how  the  plans  should 
exercise  or  sell  the  Rights  acquired 
through  the  Offering. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  July  15, 
1991. 

Summary  of  Facts  and  Representations 

1.  The  Plans  consist  of  twenty  one 
employee  benefit  plans  maintained  by 
Time  Warner  and  its  affiliates.  The 
following  sixteen  Plans  are  defined 
benefit  pension  plans  (the  DB  Plans)  of 
which  the  trustee  is  Bankers  Trust 
Company  of  New  York  (Bankers  Trust): 

Allied  Records  Union  Pension  Plan 
American  Television  and  Communications 

Corporation  Pension  Plan 
Atlantic  Recording  Corporation  Pension  Plan 
Ivy  Hill  Teamsters  Union  Pension  Plan 
Progressive  Hourly  Retirement  Plan 
Retirement  Income  Plan  for  Employees  of 

Book-of-the-Month  Club.  Inc. 
Southern  Progress  Salaried  Retirement  Plan 
Sunset  Publishing  Corporation  Pension  Plan 
Time  Warner  Employees"  Pension  Plan 
Warner  Bros.  Pension  Plan 
Warner  Bros.  Union  Pension  Plan 
Warner  Cable  Communications  Pension  Plan 
Warner  Cable  Commiinications  Union 

Pension  Plan 
Warner  Publishing  Pension  Plan 
WEA  Manufacturing  Pension  Plan 

Three  of  the  Plans  are  defined 
contribution  savings  plans  (the  Savings 
Plans): 

The  Time  Warner  Employees'  Savings  Plan,  a 
profit-sharing  plan  of  which  the  trustee  is 
Fidelity  Management  Trust  Company  of 
Boston: 
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The  Time  Warner  Thrift  Pias.  a  profi(-sh«riag 
plan  of  which  the  trustee  is  Maniifact4irere 
Hanover  Trust  Company:  and 

The  American  Television  and 
Communications  Corporation  Employees 
Stock  Savings  Plan  (the  ATC  Savings  Plan), 
an  employee  tHock  ownership  plan  of 
which  the  trustee  it  First  Interstate  Bank  of 
Denver; 

Two  of  the  Flans  are  non-contributory 
employees'  stock  ownership  plans  (^e 
ESOPsf. 

The  Wa  Employee  Stock  Ownership  Plan 
(the  PATSOP),  of  which  the  trustee  is 
Manufacturers  Hanover  Trust  Company 
(MHTq:  and 

The  Time  Warner  Employees'  Stock 
Ownership  Plan  (the  TESOP).  of  which  the 
trustee  is  Citibardi.  N.A. 

2.  Time  Warner  is  a  Delaware  public 
•  corporation  with  its  corporate 

headquarters  in  New  York,  New  York. 
As  of  |une  30, 1991,  there  were  issued 
and  outstanding  approximately 
57,862.000  shares  of  Time  Warner 
common  stock  (the  Conunon  Stock),  of 
which  approximately  2,618.000  shares, 
or  4.5  percent,  were  owned  by  the  Plans. 
Time  Warner  represents  that  as  of  June 
30. 1991  approximately  820.000  shares  of 
Common  Stock,  or  approximately  1.44 
percent,  were  beneficially  owned  by 
executive  officers  and  directors  of  Time 
Warner  and  that  the  remaining  9iM 
percent  of  the  Conunon  Stock  was 
owned  by  unrelated  persons. 

3.  On  June  6. 1991,  Time  Warner 
announced  that  it  intended  to  distribute 
certain  stock  subscription  rights  (the 
Rights]  to  the  holders  of  Common  Stock. 
On  July  15. 1991.  Time  Warner  amended 
its  announced  offering  plan  (the 
Offering)  for  distribution  of  Rights.  A 
registration  statement  filed  by  Time 
Warner  with  the  Securities  and 
Exchange  Commission  (the  SEC)  with 
respect  to  the  Rights  and  the  Offering 
was  declared  effective  on  July  15, 1991, 
with  an  ex|»ration  date  of  August  5, 
1991. 

Pursuant  to  the  Offering.  Rights  were 
distributed  to  holders  of  Common  Stock 
at  the  rate  of  six-tenths  of  a  Right  per 
share  of  Common  Stock  held  as  of  July 
22. 1991.  Approximately  34.500,000 
Rights  were  distributed,  and  an  equal 
number  of  new  shares  of  Common  Stock 
wag  issued  in  connection  with  the 
Offering.  Time  Warner  represents  that 
the  Rights  were  separate  securities 
under  Federal  securities  laws  and  were 
traded  on  the  New  York  Stock  Exchange 
(NY%)  and  the  Pacific  Stock  Exchange 
{together,  the  Exchanges).  Trading  of  the 
Rights  an  the  Exchanges  conuaeiwed  on 
a  "when  issued"  basis  on  July  15.  IQOL 
upon  issuance  of  the  Rights,  and  regular 
trading  of  the  Kights  oa  the  Exchanges 
conuooiced  July  23.  IflOl  upon 


distnfaution  of  the  Ri^s  certificates. 
Unexercaed  Rights  expired  at  5  p.m.  on 
August  5, 1991. 

Each  Right  entitled  the  faolda-  thereof 
to  purchase  one  share  of  Common  Stock 
at  the  stated  exercise  price  of  $80.00  per 
shafe  (the  Basic  Privilege)  and  to 
subscribe,  at  the  same  price,  for  the 
shares  tinderiytng  and  unexercised 
Rights  (the  Oversubscription  Privilege). 
The  exercises  of  the  Ri^ts  were 
irrevocable.  The  Offering  specified  that 
if  the  requests  for  exercise  of 
Oversubscription  Privileges  exceeded 
the  number  of  available  shares  of 
Coounon  Stock,  the  available  Common 
Stock  would  be  allocated  among  the 
requesting  oversubscribers  in  proportion 
to  the  number  of  Common  Stock  shares 
purchased  by  each  requesting 
oversubscritiier  in  exercise  of  the  Basic 
Privilege.  A  Right  holder  exercising  the 
Oversubscription  Privilege  was 
required,  at  the  time  of  exercise,  to  pay 
the  exercise  price  for  the  shares 
requested  and  if  the  oversubscription 
exercise  could  not  be  satisfied  in  full, 
the  unapplied  portion  of  the  exercise 
payment  was  returned  after  the 
expiration  of  the  Offering. 

4.  The  responses  of  the  Plans  to  the 
Offering,  and  the  provisions  in  the  Plans' 
documents  addressing  the  acquisition  or 
disposition  of  securities  such  as  the 
Rights,  are  summarized  as  follows: 

(a)  The  Savings  Plans:  Each  of  the 
Savings  Plans  permits  participants  to 
direct  the  investment  of  their  Plan 
accounts  into  selected  investment  funds, 
including  in  all  cases  a  Common  Stock 
fund,  except  that  amounts  attributable 
to  employer  matching  contributions 
must  be  invested  in  employer  stock. 
Among  the  Savings  Plans,  only  the  Time 
Warner  Thrift  Plan  has  a  provision 
specifically  addressing  the  acquisition  of 
distributed  stock  rights.  The  Time 
Warner  Thrift  Plan  provisions  required 
such  rights  to  be  sold  and  the  proceeds 
reinvested  in  the  Plan's  Company  Stock 
Fund  and  allocated  to  the  respective 
Plan  accounts.  With  respect  to  the  other 
Savings  Plans,  Time  Warner  represents 
that  the  trustees  permitted  each  affected 
participant  to  direct  the  relevant  Plan 
trustee  either  to  sell  the  Rights  credited 
to  his  account  on  the  open  market  or  to 
exercise  those  Rights,  and  that  all 
necessary  Han  and  trust  amendments  to 
enable  this  direction  were  made.  Time 
Warner  represents  that  participants  of 
the  Savings  Plans,  other  than  the  Time 
Warner  Thrift  Plan,  were  able  to  direct 
the  respective  institutional  trustees  as  to 
the  flsanoer  of  disposition  of  the  Rights 
credited  to  their  Plan  accatoits.  For 
those  participants  who  elected  to 
exetrase  the  Rights  credited  to  their 
accounts,  the  exercise  price  was 


obtaiaed  by  liquidating  their  interest  in 
other  Plan  investment  funds.  Time 
Warner  represents  that  participants  of 
the  Savings  Plans,  other  than  the  Time 
Warner  Thrift  Plan,  were  permitted  to 
make  their  elections  during  an  election 
period  commencing  on  the  date  the 
Rights  were  distributed  and  ending  six 
business  days  before  the  expiration  date 
of  the  Offering.  The  election  forms 
permitted  participants  to  direct  the 
relevant  trustee  whether,  and  to  what 
extent,  to  sell  the  Rights  on  the  open 
market  or  to  exercise  the  Rights.  Failure 
to  respond  during  the  election  period  or 
an  invalid  response  resulted  in  the 
Rights  being  sold  on  the  open  market 
Time  Warner  represents  that  the 
participant-directed  election  with 
respect  to  the  Rights  was  specifically 
offered  in  such  manner  as  to  ensure  that 
participants  should  have  the  same  rights 
as  other  Common  Stock  holders. 

Time  Warner  represents  that  because 
of  the  ATC  Savings  Plan's  particular 
investment  funds  and  administrative 
capabilities,  the  proceeds  of  any 
directed  investment  liquidations  in  that 
Plan  could  be  made  available  with 
sufficient  certainty  only  if  participant 
instructions  to  the  trustee  were  received 
by  July  24.  Time  Warner  represents  that 
in  order  to  give  the  ATC  Savings  Plan 
participants  additional  time,  until  5  p.m. 
on  July  26,  for  directions  to  the  trustee 
with  respect  to  their  Rights,  Time 
Warner  loaned  the  ATC  Savings  Plan 
(the  ATC  Loan)  the  amount  of  cash 
which  was  needed  to  «iable  timely 
exercise  oT  the  Rights  by  ATC  Savings 
Plan  participants,  but  was  not  available 
because  previous  investment  liquidation 
transactions  had  not  been  setded.  Time 
Warner  represents  that  the  ATC  Loan 
satisfied  the  requirements  of  class 
exemption  PTE  80-26  (45  FR  28545.  April 
29. 1980)  and  was  therefore  exempt  from 
the  prohibitions  of  section  406  of  the 
Act.' 

Because  Rights  were  received  with 
respect  to  the  nonvested  portions  of 
participants'  employer  contribution 
accounts.  Time  Warner  represents  that 
the  Savings  Plans  were  amended  as 
follcws:  If  the  Rights  issued  to  a 
participant's  employer  contribution 
account  were  sold  at  the  direction  of  the 
participant,  the  proceeds  were 
reinvested  in  empk>yer  stock  and.  like 
the  remainder  of  the  employer 
contribution  account,  continued  to  be 
Kub)ect  to  the  Plan's  vesting  schedt^.  If 
such  Rights  were  exercised  at  the 
direction  of  the  partictpant,  the  new 
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shares  of  Common  Stock  received  were 
credited  to  the  participant's  employee 
contribution  account  and  were  fully 
vested  to  the  extent  that  the  exercise 
price  was  drawn  from  the  employee 
contribution  account.  Time  Warner 
represents  that  these  provisions  were 
adopted  to  ensure  full  vesting  for  new 
Common  Stock  shares  acquired  by 
payment  of  an  exercise  price  drawn 
from  a  participant's  employee 
contribution  account. 

(b)  The  ESOPs: 

(i)  The  PAYSOP  had  no  provision 
specifically  addressing  the  treatment  of 
stock  distributions  such  as  the  Rights. 
The  Plan  is  frozen  and  100  percent 
invested  in  Common  Stock.  Time 
Warner  represents  that  the 
determination  of  how  to  deal  with  the 
PAYSOP's  Rights  was  made  solely  by 
the  PAYSOP's  trustee,  MHTC.  MHTC 
represents  that  it  acted  as  an 
independent,  discretionary  fiduciary  on 
behalf  of  the  PAYSOP  in  connection 
with  the  Offering,  with  sole  authority  to 
determine  whether  and  how  to  exercise 
or  sell  the  Rights  acquired  by  the 
PAYSOP,  and  that  MHTC  is  not  in 
control  of,  controlled  by,  nor  under 
common  control  with  Time  Warner. 
MHTC  represents  that  at  the  time  of  the 
Offering  the  PAYSOP  was  almost  fully 
invested  in  Common  Stock  and  had 
insufficient  cash  with  which  to  exercise 
the  Rights.  MHTC  states  that  although  it 
had  the  authority  to  raise  cash  by 
borrowing  funds  or  selling  Common 
Stock,  it  chose  not  to  do  so.  MHTC 
represents  that  it  determined  that  the 
interests  of  the  participants  and 
beneHciaries  of  the  PAYSOP  would  be 
best  served  by  selling  the  PAYSOP's 
Rights,  and  that  such  Rights  were  sold 
on  the  open  market. 

(ii)  The  TESOP  provided  for  a  trustee 
directed  by  an  investment  committee 
comprised  of  individuals  appointed  by 
Time  Warner.  Time  Warner  represents 
.that  the  TESOP  was  amended  to  permit 
the  decision  with  respect  to  the  "TC^OFs 
Rights  to  be  made  by  an  independent 
fiduciary.  Accordingly,  State  Street 
Bank  and  Trust  Company  of  New  York 
(State  Street)  was  appointed  as  co- 
trustee of  the  TESOP  solely  responsible 
for  making  any  decision  with  respect  to 
the  Rights  issued  to  the  TESOP.  State 
Street  represents  that  it  had  sole 
authority  for  determining  whether  to  sell 
or  to  exercise  the  Rights  and,  if  it 
deemed  appropriate,  whether  to  borrow 
funds  for  the  purpose  of  exercising  the 
Rights.  After  consideration  of  a  report 
prepared  by  a  professional  evaluator. 
State  Street  represents  that  it 
determined  that  it  was  in  the  best 
interests  of  the  participants  and 


beneficiaries  of  the  TESOP  to  exercise 
the  Basic  Privileges  and,  to  the  extent 
possible,  the  Oversubscription  Privileges 
with  respect  to  the  Rights  issued  to  the 
TESOP.  Accordingly,  State  Street 
represents  that  it  negotiated  the  terms  of 
a  "leveraged  ESOP"  loan  from  Time 
Warner  (the  TESOP  Loan),'  to  enable 
the  exercise  of  the  Rights  on  behalf  of 
the  TESOP.  The  proceeds  of  such 
exercise  were  divided  according  to  the 
following  formula,  which  State  Street 
negotiated  and  approved  on  behalf  of 
the  TESOP  as  part  of  the  TESOP  Loan 
agreement: 

(i)  Allocated  shares:  Existing  accounts 
of  TESOP  participants  were 
immediately  allocated  a  number  of 
Common  Stock  shares  having  a  total 
value  equal  to  the  amount  which  the     " 
TESOP  would  have  realized  had  it  sold 
the  Rights  during  the  Offering.  For  this 
purpose,  the  price  at  which  the  Rights 
could  have  been  sold  was  deemed  to  be 
the  average  trading  price  of  Rights  on 
the  NYSE  for  the  period  beginning  on 
July  15  and  ending  on  July  31  and  the 
Common  Stock  value  was  deemed  to  be 
the  average  trading  price  of  Commonr 
Stock  on  the  NYSE  for  the  period 
beginning  on  July  16  and  ending  on 
August  5, 1991. 

(ii)  Unallocated  shares:  All  remaining 
shares  of  Common  Stock  acquired  by 
exercise  of  the  Rights  are  held  in  a 
suspense  account  of  the  TESOP  to  be 
allocated  to  accounts  of  TESOP 
participants  as  the  TESOP  Loan  is 
repaid. 

(c)  The  DB  Plans:  The  DB  Plans 
participate  in  a  master  trust  (the  Trust] 
of  which  Bankers  Trust  is  the  master 
trustee.  Bankers  Trust  represents  that 
the  determination  of  whether  and  how 
to  sell  or  to  exercise  the  Rights  was 
directed  by  an  independent  registered 
investment  advisor  (the  Advisor) 
retained  specifically  for  that  purpose  by 
Bankers  Trust.  Bankers'  Trust  appointed 
the  firm  of  Fayez  Sarofim  &  Co.  of 
Houston,  Texas  as  th^  Advisor,  which 
represents  that  it  is  not  control  of, 
controlled  by,  nor  under  common 
control  with  Time  Warner.  The  Advisor 
represents  that  it  had  sole  authority  to 
determine  whether  and  how  to  exercise 
or  sell  the  Rights  acquired  by  the  Trust. 
The  Advisor  represents  that  it 
determined  that  it  was  in  the  best 
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^  The  applicant  representt  that  the  TESOP  Loan 
utisfied  the  requirements  of  section  40e(b)(3)  of  the 
Act  and  applicable  regulations  relating  to  loans  to 
ESOPs,  and  was  exempt,  therefore,  from  the 
prohibited  transactions  provisions  of  the  Act  and 
the  Code.  In  this  proposed  exemption,  the 
Department  expresses  no  opinion  as  to  whether  the 
TESOP  Loan  satisfied  the  requirements  of  section 
40e(b)(3)  of  the  Act.  or  whether  such  Loan  resulted 
in  any  prohibited  transactions. 


interests  of  the  participants  and 
beneficiaries  of  the  DB  Plans  to  exercise 
the  Rights  acquired  by  the  Trust. 
Accordingly,  the  Advisor  caused  the 
Trust's  Rights  to  be  exercised  and  the 
Advisor  represents  that  the  exercise 
price  for  the  Common  Stock  was  paid 
with  existing  Trust  assets. 

5.  In  summary,  the  applicant 
represents  that  the  transactions  satisfied 
the  statutory  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (1) 
The  Plans'  acquisition  and  holding  of  the 
Rights  resulted  from  an  independent  act 
of  Time  Warner  as  a  corporate  entity, 
and  all  holders  of  Common  Stock  were 
treated  in  a  like  manner,  including  the 
Plans;  (2)  With  respect  to  the  Savings 
Plans,  the  Rights  were  acquired,  held, 
and  controlled  by  individual  Plan 
participant  accounts  pursuant  to  Plan 
provisions  for  individually-directed 
investment  of  such  accounts;  and  (3) 
With  respect  to  the  ESOPs  and  the  DB 
Plans,  the  authority  for  all  decisions 
regarding  the  acquisition,  holding  and 
control  of  the  Rights  by  such  Plans  was 
exercised  by  independent  fiduciaries 
which  made<leterminations  as  to 
whether  and  how  the  Plans  should 
exercise  or  sell  the  Rights  acquired 
through  the  Offering. 

FOR  FURTHER  INFQRMATKMI  CONTACT: 

Mr.  Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

McPheters  and  Richardson,  P.C.,  Front 
Sharing  Plan  (the  Plan),  Located  in  New 
York,  NY 

[Application  No.  D-8760J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CPU  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  shall  not  apply  to  a  proposed 
series  of  loans  (the  Loans)  over  a  five 
year  period  to  McPheters  and 
Richardson,  P.C.  (the  Employer)  by  the 
individually-directed  accounts  (the 
Accounts)  in  the  Plan  of  Messrs.  R. 
Douglas  McHieters  and  Ambrose  M. 
Richardson  in  the  cumulative  amount  of: 
(1)  The  lesser  of  $50,000  of  each 
Account;  or  (2)  25  percent  of  the  assets 
of  each  Account.  "The  proposed 
exemption  is  conditioned  on  the 
following  requirements:  (a)  The  terms 
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and  conditions  of  the  Loans  are  not  less 
favorable  to  the  Accounts  than  those 
obtainable  in  arm's  length  transactions 
with  an  unrelated  party;  (b)  the  Loans 
are  secured  by  first  lien  interests  in  all 
of  the  accounts  receivable  (the 
Receivables)  of  the  Employer;  (c)  for 
purposes  of  securing  each  individual 
Loan,  only  those  Receivables  that  are 
less  than  120  days  old  are  utilized  as 
actual  collateral;  (d)  the  interest  rate  for 
the  Loans  is  two  percentage  points 
greater  than  the  rate  charged  the 
Employer  by  Citibank,  N.A.  (Citibank) 
for  a  similar  lending  arrangement;  (e) 
before  a  Loan  is  made  from  their 
respective  Account.  Messrs.  McPheters 
or  Richardson  must  approve  the 
disbursement;  (f)  at  all  times,  the  fair 
market  value  of  the  Receivables  must 
represent  at  least  200  percent  of  the 
outstanding  balance  of  the  Loans  made 
by  each  Account  or  Messrs.  McPheters 
or  Richardson  will  require  that  the 
Employer  pledge  additional  collateral  or 
prepay  the  Loans;  and  (g)  the  only 
accounts  in  the  Plan  that  will  be 
affected  by  the  Loans  are  those  of 
Messrs.  McPheters  and  Richardson. 

Temporary  Nature  of  Exemption:  This 
proposed  exemption  is  temporary  in 
nature  and,  if  granted,  will  expire  five 
years  from  the  date  of  the  grant. 
Subsequent  to  the  expiration  of  the 
exemption,  the  Accounts  may  continue 
to  hold  any  Loan  provided  such  Loan  is 
made  during  the  five  year  period  of  the 
exemption. 

Summary  of  Facts  and  Representattons 

1.  The  Plan  is  a  profit  sharing  plan 
providing  for  participant-directed 
investments.  As  of  June  28, 1991,  the 
Plan  had  six  participants,  two  of  whom 
are  Messrs.  McPheters  and  Richardson. 
Also  as  of  lune  28, 1991,  the  Plan  had 
total  assets  of  $424,245.  Of  these  total 
assets,  the  McPheters  Account  and  the 
Richardson  Account  held  assets  of 
$333,245  and  $56,409,  respectively.  The 
trustee  of  the  Plan  is  Mr.  McPheters.  The 
Plan  is  maintained  as  a  prototype  plan 
by  Smith,  Barney  Harris  Upham  and 
Company  of  New  York,  New  York. 

2.  The  Employer,  a  professional 
corporation  incorporated  under  the  laws 
of  the  State  of  New  York,  is  engaged  in 
the  practice  of  corpiorate  and  securities 
law.  Messrs.  McPheters  and  Richardson 
are  the  sole  shareholders  of  the 
Employer.  They  are  also  the  Employer's 
only  ofRcers  and  directors.  All  matters 
relating  to  the  operation,  management 
and  acfininistration  of  the  Employer  are 
controlled  exclusively  by  Messrs. 
McRhjeters  and  Richardson. 

3.  At  present,  the  Employer  has  a  line 
of  credit  arrangement  with  Citibank,  an 
unrelated  entity,  which  permits  loans  of 


up  to  $99,000.  The  interest  rate  for  the 
line  of  credit  is  one  percent  above 
Citibank's  base  rate.*  There  is  also  a 
one  percent  loan  origination  fee  which  is 
payable  to  Citibank,  annually.  The  line 
of  credit  is  secured  by  the  personal 
guarantees  of  Messrs.  McPheters  and 
Richardson. 

4.  Messrs.  McPheters  and  Richardson 
request  an  administrative  exemption 
from  the  Department  in  order  to  allow 
their  Accounts  in  the  Plan  to  make 
recurring  loans  to  the  Employer  over  a 
five  year  period.  The  Employer  proposes 
to  use  the  loaned  funds  for  its  general 
business  purposes.  Accordingly,  it  is 
proposed  that  no  Loan  will  be  made  to 
the  Employer  which  will  cause  the 
aggregate  amount  of  all  Loans  from 
either  the  McPheters  Account  or  the 
Richardson  Account  to  exceed  the  lesser 
of:  (a)  $50,000,  at  any  time  outstanding, 
or  (b)  25  percent  of  the  balance  of  the 
Account. 

5.  The  Loans  will  have  durations  of 
one,  three  or  six  months.  Each  Loan  will 
be  evidenced  by  a  promissory  note  that 
will  require  the  payment  of  principal 
and  interest.  Such  payments  will  be 
made  by  the  Employer  on  a  monthly 
basis  for  Loans  having  durations  of  one 
month  or  three  months  and  quarterly  for 
Loans  having  durations  of  six  months. 
The  Loans  will  bear  interest  at  the  rate 
of  2  percent  above  the  base  rate  of 
Citibank  in  effect  on  the  date  of.their 
making.  In  addition,  the  Loans  will 
require  that  the  Employer  pay  a  loan 
origination  fee  of  one  percent  to  the 
respective  Account.  Although  the 
Employer  may  prepay  the  unpaid 
principal  amount  of  a  Loan  prior  to  the 
maturity  date,  a  prepayment  penalty  of  2 
percent  on  the  amount  so  prepaid  will 
be  assessed  by  either  McPheters  or 
Richardson  on  behalf  of  their  respective 
Accounts. 

Prior  to  the  making  of  a  Loan  by  either 
Account,  Mr.  McPheters  or  Mr. 
Richardson  will  verify  that  the  Interest 
rate  to  be  charged  is  2  percent  above 
Citibank's  base  rate  and  certify  that  the 
terms  of  the  Loan  are  arm's  length  and 
appropriate  for  the  respective  Account. 

6.  All  of  the  Employer's  accounts 
receivables  will  be  pledged  as  security 
for  the  proposed  Loans.  However,  for 
purposes  of  securing  individual  Loans 
made  by  either  the  McPheters  Account 
or  the  Richardson  Account,  only  those 
Receivables  that  are  under  120  days  old 
wiU  by  utilized  as  actual  collateral.  The 
Accounts  will  receive  first  priority 
interests  in  such  collateral. 

To  doctunent  the  Accoimts'  security 
interest  in  the  Receivables,  the 
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Employer  will  file  UCC  financing 
statements  with  the  appropriate  stale 
authority.  At  all  times  throughout  the 
duration  of  the  Loans,  the  fair  market 
value  of  the  Employer's  Receivables  will 
represent  200  percent  of  the  outstanding 
principal  balance  of  the  Loans.  In  the 
event  the  fair  market  value  of  the 
Receivables  should  ever  fall  below  the 
200  percent  level.  Mr.  Mcl^eters,  in  the 
case  of  the  McPheters  Account  or  Mr. 
Richardson,  in  the  case  of  the 
Richardson  Account,  will  either  require 
that  the  Employer  pledge  additional 
collateral  or  prepay  the  Loans. 

7.  Mahoney  Cohen  and  Company,  P.CL 
(MCC)  of  New  York.  New  York  has 
valued  the  Employer's  Receivables. 
MCC  represents  that  it  has  been 
engaged  in  the  practice  of  public 
accounting  since  1969  and  that  it  serves 
a  diverse  clientele  that  includes  law 
firms  primarily  in  the  New  York 
metropolitan  area.  MCC  represents  that 
it  offers  a  complete  range  of  services  to 
its  clients  which  include  auditing, 
accounting,  tax,  personal  financial 
planning  and  management  consulting. 
MCC  further  states  that  it  derives  less 
than  one  percent  of  its  fees  from 
accounting  services  rendered  to  the 
Employer. 

MCC  explains  that  the  Employer's 
Receivables  result  from  invoices 
rendered  to  clients  of  the  law  firm  for 
the  performance  of  legal  services  and 
from  disbursements  and  other  charges 
(e.g.,  copying,  messenger,  computerized 
legal  research)  associated  with  such 
services.  MCC  also  asserts  that  the 
Employer  maintains  contemporaneous 
time  and  disbursement  records  and 
other  charges  which  are  accumulated 
and  billed  to  the  firm's  clients  typically 
on  a  monthly  basis.  MCC  explains  that 
invoices  rendered  to  clients  of  the 
Employer  are  payable  upon  receipt. 

In  an  audit  report  dated  October  21. 
1991,  MCC  represents  that  it  has  audited 
the  Receivables  of  the  Employer  as  of 
August  9, 1991.  Using  generally  accepted 
auditing  standards  and  accounting 
principles,  MCC  placed  the  fair  market 
value  of  the  Receivables,  net  of  an 
allowance  for  doubtful  accounts,  at 
$166,320  as  of  August  9, 1991.  Of  the 
total  Receivables,  MCC  determined  that 
a  balance  of  $134,679  represented 
Receivables  that  were  not  more  than  120 
days  old  and  a  balance  of  $31,641 
represented  Receivables  that  were  over 
120  days  old 

8.  In  simmiary,  it  represented  that  the 
proposed  transactions  will  satisfy  the 
statutory  criteria  for  an  exemption  under 
section  406(a)  of  the  Act  because:  (a) 
The  Loans  will  represent  the  lesser  of 
$50,000  but  in  no  event,  more  than  25 
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percent  of  the  assets  that  are  held  in 
either  the  McPhetera  Account  or  the 
Richardson  Account:  (b)  the  Loans  will 
be  secured  by  first  lien  interests  in  all  of 
the  Employer's  Receivables;  {c\  for 
purposes  of  securing  each  individual 
Loan,  only  those  Receivables  that  are 
less  than  120  days  old  will  be  utilized  as 
actual  collateral;  (d^  the  interest  rate  for 
the  Loans  will  be  twa  percentage  points 
greater  than  the  rate  charged  the 
Employer  by  Citibank  for  a  similar 
lending  arrangement;  (e)  before  a  Loan 
is  made  from  their  respective  Account, 
Messrs.  McPfieters  or  Richardson  must 
approve  the  disbursement;  (f)  at  all 
times,  the  fair  market  value  of  the 
Receivables  will  represent  at  least  200 
percent  of  the  outstanding  balance  of 
the  Loans  made  by  each  Account,  and  if 
th«  firir  market  value  of  die  Receivables 
should  ever  fall  below  this  level,  Messrs. 
McPheters  or  Richardson  will  require 
that  the  Employer  pledge  additional 
colfateral  or  prepay  the  Loans;  and  (g) 
the  only  accounts  in  the  Plan  that  will 
-be  affected  by  the  Loans  are  those  of 
Messrs.  MtPheter»  and  Richardson  who 
desire  that  the  proposed  transactions  be 
consummated. 

Notice  to  Interested  Persons 

Beeausa  Messrs.  McPheters  and 
Richardson  are  tha  sole  pacticipcmts  in 
the  Plan  whose  accounts  will  be 
affected  by  the  proposed  transactions, 
the  Department  has  determined  that 
thsuB  is  no  need  to  distribute  the  notice 
of  pendency  to  intuested  persons. 
Therefore,  comments  and  requests  for  a 
hearing^  must  be  received  by  the 
Department  within  30^d»ys!  of  the  date  of 
publication  in  the  Federal  Registar  of 
this  notice  of  proposed  exemption. 
FON  nrnmat  mFomumoM  contact: 
Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  infonnatioB  ) 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  am  exemption  under  section 
408(a)  of  the  Act  and/orsection 
4g75(e)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
previsions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  484 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  pactieipants  and 
beneficiaries  of  the  plan,  and  in.  a 


prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does  it 
a^ect  the  requirement  of  section  401{a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  22nd  day  of 
January.  1992. 
Ivan  SliasiBidt 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  92-18«0  FUed  1-24-92;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notica  92-05] 

IMSA  Advisory  Council  (NAC),  Space 

Stafion  Advisory  Committee  (SSAC); 

■■ — At — 
Meenng 

agency:  National  Aeronautics  and 
Space  Administration^ 
ACnON:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92^-483),  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council;  Space  Station 
Advisory  Conunittee. 
DATES:  Febraury  6, 1992.  8:30  a.m.  to  5:30 
pjn..  and.  February  7. 1392, 8:3a  a.m.  ta 
10:30  ajB.  (to  be  held  at  Rocketdyne 


Facility):  and  February  7, 1992, 1  p.m.  tn 
4  p.mw  (to  be  held  at  McDonnell 
Douglas). 

ADQRESSESr  Rocketdyne,  8900  DeSoto 
Ave.,  Canoga  Park.  CA  91303:  and 
McDonnell  Douglas  Space  Systems 
Company,  5301  Bolsa  Ave.,  Huntington 
Beach,  CA  92847. 

FOR  FURTHER  INFORMATICN  CONTACT: 
Dr.  W.  p.  Raney,  Code  M-8.  National 
Aeronautics  and  Space  Administration, 
Washin^on.DC  20546. 202/453-4165. 

suFFicMarrARv  information  The 

Space  Station  Advisory  Committee 
(SSAC)  is  a  standing  committee  of  the 
NASA  Advisory  Council,  which  advises 
senior  management  on  all  Agency 
activities.  The  SSAC  is  an 
interdisciplinary  group  charged  to 
advise  Agency  management  on  the 
development,  operation,  and  utilization 
of  the  Space  Station.  The  committee  is 
chaired  by  Mr.  John  E.  Miller  and  is 
composed  of  10  members  including 
individuals  who  also  serve  on  other 
NASA  advisory  committees. 

This  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room  (whidi  is  approximately  30 
persons  including  committee  members 
and  otherparticipants);  It  is  imperative 
'  that  the  meeting  be  held  on  these  dates 
to  accommodate  the  scheduUng 
prrorities  of  the  participants. 
Type  of  Meeting:  Open.  . 

Agenda 

Febniaty  6, 1992 
8:30  a.m. — Chairman's  Remarks.. 
9:30  a.m.— Office  of  Space  Systems 
Development. 

10  a.m.— Program  Status. 

11  a-m. — Discussion. 

1  pjn. — Tour  Space  Power  Elfictronics 
Laboratory  (SPEL). 

3  p.m. — Space  Station  Advisory 
Committee  Panel  Reports. 

4  p.m. — Discussion. 
5:30  p.m. — Adjourn. 

February  7, 1992 
8:30  a.m,— Space  Station  Advisory 

Committee  Panel  Reports. 
9:30  a.m.— Work  Plans. 
10  a.m.— Membership  Discussion. 
10:30  a.m.— Travel  to  Huntington 

Beach,  CA. 
1  p.m.^Tour  McDonnell  Douglaa 

Facility. 
3  p  jn. — Discussion. 
♦  p.m. — Adjourn. 

Dated:  January  21, 1992. 

John  W.  Gaff, 

Advisory  Cammittae,  ManagementOfficer. 

(FR  Doc.92-1882^Filed  1-24-92;  8:4&  ami 
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[Notice  92-08] 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Conmilttee  (SSAAC):  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  (Pub. 
L.  92-463),  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
and  Applications  Advisory  Committee. 
DATES:  February  12. 1992.  8:30  a.m.  to 
5:30  p.m.;  February  13. 1992.  8:30  a.m.  to 
5:30  p.m.:  and  February  14, 1992,  8:30 
a.m.  to  3  p.m. 

ADDRESSES:  The  National  Aeronautics 
and  Space  Administration,  600 
Independence  Avenue,  SW.,  room  226, 
Washington,  DC  20546. 
FOR  RJRTMER  INFORMATION  CONTACT: 
Mr.  Joseph  K.  Alexander,  Code  S, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 
(202/453-1430). 

SUPPLEMENTARY  INFORMATION:  The 
Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  (OSSA)  on 
long-range  plans  for,  work  in  progress 
on,  and  accomplishments  of  NASA's 
Space  Science  and  Applications 
programs.  The  Committee  will  meet  to 
discuss  the  OSSA  program  status.  Fiscal 
Year  1993  budget  overviews,  the 
Committee's  agenda  for  1992-93, 
Research  and  Analysis  (R&A)  program. 
Earth  Observing  System  status,  and  the 
1992  OSSA  Strategic  Plan.  The 
Committee  is  chaired  by  Dr.  Berrien 
Moore  and  is  composed  of  25  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  capacity  of  the  room 
(approximately  50  persons  including 
Committee  members).  It  is  imperative 
that  the  meeting  be  held  on  these  dates 
to  accommodate  the  scheduling 
priorities  of  the  key  participants. 

Type  of  Meeting:  Open. 
Agenda 

Wednesday,  February  12 
8:30  a.m.— Committee  Business. 
8:45  a.m.— OSSA  Status  Report  and 

FY  1993  Budget  Overview. 
1:15  p.m.— SSAAC  Agenda  for  1992-93 

and  the  State  of  the  R&A  Program. 
3:45  p.m. — Congressional  Perspectives 

on  FY  1993. 
5:30  p.m. — Adjourn. 
Thursday.  February  13 
8:30  a.m. — Committee  Business. 
8:45  a.m.—Ornce  of  Exploration 

Briefing. 


9:45  a.m.— Earth  Observing  System 

Program  Status. 
11K)5  a.m.— OSSA  Implications  of  the 

Former  Deputy  Administrator's 

Recommendations. 
11:35  a.m. — R&A  Issues. 
1:15  p.m.— 1992  OSSA  Strategic  Plan. 
1:45  p.m. — Subcommittee  Reports. 
3:45  p.m. — Congressional  Perspectives 

on  FY  1993. 
5:30  p.m. — Adjourn. 
Friday,  February  14 
8:30  a.m.— Writing  Group  Work 

Sessions. 
11  a.m. — Committee  Discussion  of 

Writing  Group  Material. 

1  p.m. — Committee  Discussion  with 
the  Associate  Administrator. 

2  p.m. — Adjourn. 

January  21. 1992. 
Idlin  W.  Gaff, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

|FR  Doc.  92-1883  Filed  1-24-92:  8:45  am) 
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[Notice  92-07] 

NASA  Advisory  Council  (NAC), 
Commercial  Programs  Advisory 
Committee  (CPAC):  Meeting 

AOENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NAC,  Commercial  Programs  Advisory 
Committee. 

DATES:  February  5, 1992,  8:30  a.m.  to  2:30 
p.m. 

ADDRESSES:  Orbital  Sciences 
Corporation,  Suite  350,  The  Board  Room, 
12500  Fair  Lakes  Circle,  Fairfax,  VA 
22033. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Barbara  Stone,  O^ice  of  Commercial 
Programs,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546,  703/271-5500. 
SUPPLEMENTARY  INFORMATION:  The 
Commercial  Programs  Advisory 
Committee  provides  counsel  on  the 
overall  NASA  program  supporting  the 
commercial  development  of  space,  both 
relevant  policies  and  program  scope  and 
content.  The  Committee  is  chaired  by 
Mr.  James  K.  Baker  and  is  currently 
composed  of  15  members. 

The  meeting  will  be  closed  to  the 
public  from  12:15  p.m.  to  2:30  p.m.  for  a 


discussion  of  the  qualifications  of 
additional  candidates  for  membership  of 
the  Committee.  Such  a  discussion  would 
invade  the  privacy  of  the  candidates 
and  other  individuals  involved.  Since 
this  discussion  will  be  concerned  with 
matters  listed  in  5  U.S.C.  552b(c)(6),  it 
has  been  determined  that  the  meeting  be 
closed  to  the  public  for  this  period  of 
time.  Prior  to  the  closed  session,  the 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room 
(approximately  30  persons  including  the 
Committee  members  and  other 
participants).  It  is  imperative  that  the 
meeting  be  held  on  this  date  to 
accommodate  the  scheduling  priorities 
of  the  participants. 

TYPE  OF  MEETNM:  Open— except  for  a 
closed  session  as  noted  in  the  agenda 
below. 

Agenda 

February  5.  1992 

8:30  a.m. — Welcome/Introduction  of 
Members. 

8:50  a.m. — Commercial  Programs  Update. 

11  a.m. — Commercial  Programs  Advisory 
Committee.  Centers  for  the  Commercial 
Development  of  Space  Report  Status. 

11:30  a.m.^— Member  Discussion. 

12:15  p.m. — Closed  Session. 

2:30  p.m. — Adjourn. 
Dated:  January  21. 1992. 

John  W.  Gaff. 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc.  92-1884  Filed  1-24-92:  8:45  am| 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttie  Arts 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Film/Video  Production 
Prescreening  #3  Section))  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  12, 1992  from  9  a.m.- 
6:30  p.m.  and  February  13  from  9  a.m.-6 
p.m.  in  room  716  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
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grant  applicants,  ki  accordance  with  the 
determination  of  the  Ghairman  of 
November  20, 1991,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)U3)  of 
section  552b  of  title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682-5433. 

YvoniM  M.  StabinA,  | 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  A  rta. 

|FR  Doc  92-1871  Filed  1-24-92;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

lOocket  No.  50-255] 


Consum«rs  Power  C«l,  PaHaadas 
Plant;  Environmental  Aaaaaamant  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
20  issued  to  Consumers  Power  Company 
(the  licensee)  for  operation  of  the 
Palisades  Plant,  located  in  Convert, 
Michigan.  I 

Envinmmental  Aasesament 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
change  the  maximum  enrichment 
specified  in  new  fuel  storage  Technical 
Specification  (TS)  5.4.1  to  an  assembly 
planar  average  of  4.20  weight  percent 
(w/o)  U-235  for  fuel  assemblies  with  216 
UOx.  GdiQ]-UOt  fuel:  rods  or  metal  rods. 
In  TS  5.4.Za,  the  maximum  enrichment 
for  fuel  stored  in  the  Region  I  (NUS) 
spent  fuel  storage  racks  would  be 
increased  to  an  assembly  planar 
averagi  U-235  enrichment  of  4.40  w/ti. 
A  sentence  would  also  be  added  which 
requires  spent  fuel  assemblies  having 
enrichment  afaave  3^27  w/o  U-23&tD 
contain  21fi  UOk,  G{M3s-UOt  or  solid 
metal  rods.  TS  5.4.2.e,  which  specifies 
the  maximum  w/o  U-23S  lathe  spent 
fuel  stored  in  the  spent  fuel  pool  without 
regard  ta  the  oegioin:  in  tin  pool;  would: 
be  deleted. 


U  Ml 


The  proposed  action  i»  in  accordance 
with  the  licensee's  application  for 
amendment  dated  October  28..  1991,  as 
supplemented  by  letter  dated  January 
20, 1992. 
The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  so 
that  the  licensee  can  use  higher  fuel 
enrichment  to  provide  the  flexibility  of 
extending  the  fuel  irradiation  and  to 
permit  operation  for  longer  fuel  cycles. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  allow 
the  fresh  fuel  storage  racks  to 
accommodate  fuel  assemblies  enriched 
to  4.20  w/o  U-235  with  216  UO2,  Gd»Os- 
UO2  fuel  rods  or  metal  rods.  The  Region 
I  (NUS)  spent  fuel  storage  racks  are 
approved  to  accommodate  fuel 
assemblies  enriched  to  4.40  w/o  U-235 
provided  that  fuel  assemblies  having 
enrichment  above  3.27  w/o  U-235 
contain  216  UOj,  GdiOj-UOs  or  solid 
metal  rods. 

The  licensee  has  made  a  commitment 
not  to  remove  any  spent  fuel  racks  from 
the  spent  fuel  pool  until  analyses 
confirm  that  the  k-efF  resulting  fixjm 
inadvertently  dropping  a  4.40  w/o  fiael 
assembly  into  the  space  vacated  by  the 
rack  does  not  exceed  0.95. 

Although  the  Palisades  TS  have  been, 
modified  to  specify  the  above- 
mentioned  fuel  as  acceptable  for  storage 
in  the  fresh  or  spent  fuel  racks, 
evaluations  of  reload  core  designs  (using 
any  enrichment]  will,  of  course,  be 
performed  on  a  cycle  by  cycle  basis  as 
part  of  the  reload  safety  evaluation 
process.  Each  reload  design  is  evaluated 
to  confirm  that  the  cycle  core  design 
adheres  to  the  limits  that  exist  in  the 
accident  analyses  and  TS  to  ensure  that_ 
reactor  operation  is  acceptable.  The 
higher  enrichment  may  slightly  change 
the  mix  of  fission  products  that  might:  be 
released  in  the  event  of  a  serious 
accident,  but  such  small  changes  would 
not  significantly  afieet  the  consequences 
of  serious  accidents.  No  changes  are 
being  made  in  the  types  or  amounts  of 
any  radiological  effluents  that  may  be 
released  offsite.  There  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation, 
exposure^ 

With  regatd  to  potential 
nonradiologicai  impacts  of  reactor 
operation  with  higher  enriclunent  and 
extended  irradiation,,  the  proposed 


changes  to  the  TS  involve  systems 
located  within  the  restcicted  area,  as 
defined  in  10  CFR  part  20:  Tfiey  do  not 
affect  nonradiologicai  plant  effluents 
and  have  no  other  environmental 
impact. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  were  published  and 
discussed  in  the  staff  assessment 
entitled.  "NRC  Assessment  of  the 
Environmental  Effects  of  Transportation 
Resulting  from  Extended  Fuel 
Enrichment  and  Irradiation,"  dated  )uly 
7, 1988.  and  published  in  the  Federal 
Register  (53  FR  30355)  on  August  U. 
1988.  As  indicated  therein,  the 
environmental  cost  contribution  of  the 
proposed  increase  in  the  fuel  enrichment 
and  irradiation  Umits  are  either 
unchanged  or  may.  in  fact,  be  reduced 
from  those  summarized  in  table  S-4  as  ' 
set  forth  in  10  CFR  51.52(c). 

Therefore,,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiologicai  environmental 
impacts  associated  with  the  proposed 
amendment 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  other  alternative 
would  have  equal  or  greater 
environmental  impacts  and  need  not  be 
evaluated. 

The  principaf  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  environmental 
impact  of  plant  operations  and  would 
result  in  reduced  operational  fiexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  operation  of  the  Palisades 
Plant.  ^ 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Fincfiog  ofi  Ne.  Significant  hnpact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 


For  the  Nui 
Edmund ).  Si 
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Tlie  Commissioir  has  determined  not 
to  pr^are  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

For  further  d^ils  with  respect  to  this 
action,  see  the  apphcation  for 
amendment  dated  October  28. 1991. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street.  NW.,  Washington, 
DC  and  at  the  Van  Zoeren  Library,  Hope 
College,  Holland.  Michigan  49423. 

For  the  Nuclear  Regulatory  Commission. 
Edmund ).  Sullivan.  ]t.. 
Acting  Director.  Project  Directorate  III-I. 
Division  of  Reactor  Projects  IlI/IV/V.  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc  82-2019  Filed  1-24-02:  8:45  am) 
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PACinC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Coluinbia  River  Basin  Fish  and  Wildlife 
^ogram;  Hnal  Amendments 

{anuary  14. 1992. 

AOEMCY:  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council  (Northwest  Power  Planning 

Council). 

ACTION:  Notice  of  Hnal  amendments  to 
the  Columbia  River  Basin  Fish  and 
Wildlife  Program  (measures  for 
anadromous  fish,  phase  two).   - 

SUMMARY:  Pursuant  to  the  Pacific 
Electric  Power  Planning  and 
Conservation  Act  (the  Northwest  Power 
Act.  16  U.S.C.  839,  et  seq.)  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council  (Council) 
has  adopted  final  amendments  to  the 
Columbia  River  Basin  Fish  and  Wildlife 
Program  (program).  The  Amendments 
constitute  major  changes  to  the  salmon 
and  steelhead  provisions  of  the  program, 
emphasizing  mainstream  passage 
improvements,  harvest  management  a 
rebuilding  schedule  and  biological 
objectives  for  Snake  River  fall  chinook. 
and  other  matters.  Copies  of  the 
amendments,  the  Council's  responses  to 
comments  received  in  the  amendment 
process,  and  findings  on  amendment 
recommendations  that  the  Council  did 
not  adopt,  are  available  on  request.  See 
"FOR  FURTHER  INFORMATION  ".  below. 
BACKQROUNO:  The  final  amendments  are 
the  culmination  of  the  second  phase  of  a 
four-phase  process  to  amend  the 
Colvmbia  River  Basin  Fiah  and  Wildlife 
Program  (program).  Phase  one,  in  which 
priority  habitat  and  production 
amendraents  and  responses  to 
commeats  weve  adiq^ed.  was  qonideted 
in  August,  iflOL  nuwe  two  amendments 


were  adopted  on  Deoember  11. 1991,  and 
a  response  to  comments  and  findings  on 
amendment  recommendations  that  the 
Council  did  not  adopt  was  approved. 
Phase  three  of  the  process,  which 
addresses  major  production  and  habitat 
issues,  system  planning  (including  a 
framework  for  program  planning, 
implementation,  monitoring,  evaluation, 
and  research),  biological  objectives  and 
rebuilding  schedules  for  various  stocks, 
and  related  issues,  will  be  completed  by 
mid-August  1992.  Phase  four,  to  address 
resident  fish  and  wildlife,  would  begin 
in  September,  1992. 

The  second  phase  of  the  process 
began  on  August  9, 1991,  when  the 
Council  received  recommendations  from 
fish  and  wildlife  agencies,  Indian  tribes, 
and  others,  for  measures  to  protect, 
mitigate  and  enhance  anadromous  fish 
affected  by  the  development  and 
operation  of  hydroelectric  facilities  in 
the  Columbia  River  Basin.  On 
September  26,  based  on  its  review  of  the 
recommendations  and  comments 
received  on  them,  the  Council  proposed 
a  series  of  amendments  to  the  program, 
to  be  circulated  for  public  comment.  The 
Council  received  written  comment  on 
the  proposed  amendments,  and  on  the 
recommendations  submitted  on  August 
9.  through  October  25, 1991.  Hearings 
were  held  on  the  proposed  amendments, 
and  on  recommendations  submitted  on 
August  9,  on  October  15  in  Kennewick, 
Washington:  October  15,  in  Boise,  Idaho; 
October  17,  in  Lewiston.  Idaho;  October 
21,  in  Kalispell,  Montana;  October  21  in 
Longview,  Washington;  and  on  October 
23,  in  Portland,  Oregon.  The  Council 
adopted  final  amendments  and 
approved  responses  to  comments  and 
findings  on  recommendations  on 
December  11, 1991. 

FOR  FURTHER  INFORMATION:  For  cOpies 
of  the  final  amendments  to  the  Columbia 
Basin  Fiah  and  Wildlife  Program  (Phase 
Two)  trequest  document  no.  91-31),  the 
Columbia  Basin  Fish  and  Wildlife 
Program  Salmon  and  Steelhead 
Amendments:  Phase  Two  Response  to 
Comments  (which  indades  findings  on 
amendment  recommendations  that  the 
Council  did  not  adopt)  (request 
document  no.  91-33),  or  other 
information,  contract  the  Council's 
Public  Affahv  Division,  851  SW.  Sixth 
Avanue,  suite  1100,  Portland,  Oregon 
97204  or  (503)  222-<161,  toU  free  1-860- 
222-3355.    , 
Eswara  W.  Sucsts. 
Executive  Director. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IfMeaaa  No.  34-302M;  Fit  No.  SR-C80E- 
•1-47J 

Self-Regulatory  Organizations;  Filing 
and  immediate  Effectiveneee  of 
Proposed  Rule  Change  by  the  Chicago 
Board  OpMons  Exchange.  Inc., 
Relating  to  tt>e  SulNnisslon  of  Certain 
Sale  Traneactlona  Reports  to  the  Price 
Reporter 

January  21. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  December  11, 1991,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  111 
below,  which  Items  have  been  prepared 
by  the  CBOE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  oi  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  submits  to  the 
Commission,  pursuant  to  rule  19b-4(e),* 
a  proposed  rule  change  clarifying  that 
CBOE  members  are  not  obligated  to 
report  sell  transactions  in  certain 
Standard  &  Poor's  500  ( "S&P")  stock 
index  option  classes  to  price  reporters, 
pursuant  to  Interpretation  .01  of  CBOE 
Rule  6.51,  in  instances  where  the  sale  is 
executed  by  an  Electronic  Book 
("EBook")  *  on  the  Exchange.  The 
Exchange  has  codified  this  rule  change 
in  Regulatory  Circular  RG91-66  which 
has  been  distributed  to  Exchange 
members. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  atihe 
Commission. 

II.  Setf-Regnlalory  Organixation's 
Statement  of  die  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rale 
Change 

In  its  filing  with  the  Commission  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 

■  17  CFR  240.1«b^(e)  (19S0). 

*  The  Et}ook  automate*  all  order  booi  support 
and  execution  funclloiu.  i.e..  the  filing,  aortuig. 
executing,  fit)  reporting,  price  reporting,  and 
inputting  to  trade-match  of  away  fcooi  the  nuirkel 
limh  orden  and  pre-opening  market  orden  placed 
wtth  the  Order  Book  OtTtcial.  EBook  bnvcri  coali. 
reducea  trade-match  error*  and  improve*  Mfvice  by 
automatically  reporting  both  Irsde  execution  io  tke 
originating  hranch  and  price  reporting  to  vendor* 
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rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


(1)  Purpose 

The  purpose  of  the  CBOE  submission 
is  to  notify  the  Commission  of 
modifications  to  Exchange  procedure 
with  regard  to  the  reporting  of  sale 
transactions  to  the  price  reporter. 
Commencing  December  10, 1991,  the 
Exchange  is  expanding  the  function  of 
the  Ebook  in  certain  option  classes  to 
include  automatic  price  reporting. 
Specifically,  trades  executed  with  the 
Ebook  will  be  reported  directly  by  the 
Ebook  for  transactions  in  the  following 
Ebook  eligible  index  options:  The  S&P 
500  ("SPX").  Wrap  Around  S&P  500 
("SPZ"),»  Long-Term  S&P  500  ("SPL"), 
Reduced  Value  Long-Term  S&P  500s 
("LSW"  and  "LSX").  and  Capped  S&P 
500  ("CPS").  In  order  to  avoid 
duplicative  reporting  of  transactions  in 
these  options  because  of  the  reporting 
made  via  the  Ebook,  the  Exchange  has 
determined  that  CBOE  members  are  not 
obligated  to  report  sell  transactions  in 
these  options  in  instances  where  the 
sale  is  executed  by  Ebook.  Initially,  sale 
tickets  will  be  collected  by  Exchange 
staff  at  the  end  of  the  day.  Pursuant  to 
Exchange  Rule  6.51  and  Interpretation 
.01  thereunder,  members  will  continue  to 
be  required  to  submit  immediately  all 
reports  of  sale  transactions  not  executed 
with  the  Ebook  to  price  reporters. 

(2)  Basis  I 

The  CBOE  believfes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b]  of  the  Act  in  general,  and  furthers 
the  objectives  of  section  6(b](5]  in 
particular,  in  that  it  is  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 


*  TTw  SPZ  provide*  wrap-around  strike  prices  for 
the  SPX.  If  a  large  enough  move  occurs,  such  as 
October  1967.  200  points  of  different  strike  prices 
may  occur.  As  a  result  of  the  large  number  of  strike 
prices,  the  Exchange  will  run  out  of  letters  to  bring 
up  the  SPX  strikes  necessitating  the  different 
symbol  for  certain  SPX  strikes. 


B.  Self-Regulatory  Organization's  ' 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  oi^enforceme'nt 
of  an  existing  rule  of  the  CBOE.  namely 
Interpretation  .01  to  CBOE  Rule  6.51.  it 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  rule  19b-4  thereunder.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Bled 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the   ' 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  18, 1992. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority. 

Maigacel  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  92-1885  Filed  1-24-92:  8:45  am) 
SIUJNG  CODE  MIO-OI-M 


(Retoasc  No.  IC-18491;  S12-7730] 

Bull  ft  Bear  Overseas  Fund  Ltd.  et  al.; 
Notice  of  Application 

January  17. 1992. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPUCANTS:  Bull  &  Bear  Overseas  Fund 
Ltd.  ("Overseas").  Bull  &  Bear  Equity- 
Income  Fund  (Equity-Income"),  Bull  & 
Bear  International  Advisers,  Inc. 
("International  Advisers"),  Bull  &  Bear 
Equity  Advisers,  Inc.  ("Equity 
Advisers"),  and  Bull  &  Bear  Group.  Inc. 
("Group")  (collectively  "Applicants"). 
RELEVANT  ACT  SECTKMS:  Order 
requested  under  section  17(b)  of  the  Act 
exempting  applicants  from  section  17(a) 
of  the  Act,  and  under  section  17(d)  of  the 
Actofrulel7d-l. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  under  section  17(b) 
exempting  them  from  section  17(a)  and 
under  section  17(d)  of  the  Act  and  rule 
17d-l  to  permit  Overseas  to  acquire 
substantially  all  of  the  assets  of  Equity* 
Income  for  shares  of  Overseas. 
nuNO  DATE:  The  application  was  filed 
on  May  17. 1991  and  amended  on 
December  13, 1991.  By  letter  dated 
January  17, 1992.  counsel  for  applicants 
stated  that  an  amendment  to  the 
application  would  be  Hied  during  the 
notice  period,  the  substance  of  which  is 
reflected  herein. 

HEARING  OR  NOTIFICATKNI  OF  HEARINO: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  14. 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  noticed  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
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:  Secretary.  SEC.  450  Frftti 
Street,  NW.,  Washington.  DC  20549; 
Applicants.  11  Hanover  Square.  New 
York.  New  York  10005. 
FOR  nOTTHBI  mPORMATION  CONTACT: 
Thomas  G.  Sheehan,  Senior  Staff 
Attorney,  at  (202)  272-7324.  or  Nancy  M. 
Rappa,  Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
regulation). 

SUPPLEMENTARY  mPOMNATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Overseas  and  Equity-Income  each 
are  open-end  management  investment 
companies  incorporated  in  Maryland 
and  Delaware,  respectively,  and 
registered  under  the  Act.  (Equity-Income 
and  Overseas  are  referred  to  herein  as 
the  "Funds.") 

2.  International  Advisers  is  the 
investment  manager  of  Overseas  and.  as 
of  January  10, 1992,  beneficially  owns 
10.6%  of  Oie  common  stock  of  Overseas. 
Equity  Advisers  is  the  investment 
manager  of  Equity-Income.  Group  is  a 
Delaware  coiporation  which  owns  100% 
of  the  outstanding  stock  of  both 
International  Advisers  and  Equity 
Advisers. 

3.  Subject  to  and  contingent  upon 
receipt  of  the  affirmative  vote  of  the 
holders  of  at  least  a  majority  of  the 
outstanding  common  stock  of  Equity- 
Income.  Overseas  proposes  to  acquire 
substantially  all  of  the  assets  of  Equity- 
Income  in  exchange  solely  for  shares  of 
Overseas  and  the  assumption  by 
Overseas  of  the  liabilities  of  Equity- 
Income. 

4.  Overseas  and  Equity-Income  have 
entered  into  an  Agreement  and  Plan  of 
Reorganization  and  Liquidation  (the 
"Wan")  that  was  unanimously  approved 
by  the  boards  of  directors  of  each  Fund, 
including  the  disinterested  directors  of 
each  Fund,  on  December  12, 1991.  The 
board  of  directors  of  each  Fund  based 
its  decision  to  approve  the 
reorganization  on  a  number  of  factors, 
including:  (a)  The  relative  past  growth  in 
assets  and  investment  performance  of 
both  Funds;  fb)  the  future  prospects  for 
each  of  the  Funds,  both  under 
circumstances  where  they  are  not 
reorganized  and  if  the  reorganization  is 
affected:  (c)  the  compatibility  of  the 
objectives,  policies  and  restrictions  of 
Equity-Income  and  Overseas:  (d)  the 
effect  of  the  reorganization  on  the 
expense  ratios  of  the  Funds:  (e)  the  costs 
of  tiie  reorganization  to  the  Fundr,  (Q 
whether  any  hfttire  cost  savings  coold 


be  achieved  by  combining  the  Funds;  (g) 
the  tax-free  nature  of  the  reorganization: 
(h)  alternatives  to  the  reorganization; 
and  (i)  the  actual  and  potential  benefits 
te  the  Funds'  affiliates,  including 
International  Advisers  and  Equity 
Advisers  and  their  parent.  Croup. 

5.  It  is  presently  contemplated  that  the 
Plan  will  be  submitted  for  approval  to 
the  shareholders  of  Equity-Income 
during  a  meeting  to  be  held  in  the  first 
quarter  of  1992,  and  that  a  prospectus/ 
proxy  statement  comparing  the  two 
Funds  and  describing  the  proposed 
reorganization  and  reasons  therefor  will 
be  sent  to  shareholders  of  Equity- 
Income  in  January  1992.  At  the  same  . 
time,  a  proxy  statement  will  be  sent  to 
the  shareholders  of  Overseas  requesting 
their  approval  of,  among  other  things,  a 
change  in  Overseas'  fundamental 
investment  objective.  Assuming  that  the 
required  shareholder  votes  are  obtained 
at  the  shareholders^  meetings,  the 
closing  date  is  expected  to  occur  shortly 
thereafter. 

6.  Under  the  Plan,  the  number  of  full 
and  fractional  shares  of  Overseas  to  be 
issued  to  shareholders  of  Equity-Income 
will  be  determined  on  the  basis  of  net 
asset  values,  by  dividing  the  net  asset 
value  of  Equity-Income's  assets  and 
liabilities  by  the  net  asset  value  of  a 
share  of  Overseas.  The  Plan  is  intended 
to  be  a  plan  of  reorganization  within  the 
meaning  of  section  368(a)(l)(C]  of  the 
Internal  Revenue  Code  under  which  no 
gain  or  loss  would  be  recognized  by 
Equity-Income,  Overseas,  or  their 
shareholders.  Applicants  represent  that 
except  for  the  status  quo,  alternatives  to 
the  proposed  reorganization,  including 
liquidation,  would  not  be  tax-free. 

7.  Although  the  Plan  provides  that  any 
of  its  provisions  may  be  waived, 
amended,  modified  or  supplemented  by 
mutual  written  agreement  of  the  parties, 
applicants  agree  (a)  to  not  make  any 
material  changes  to  the  Plan  that  affect 
the  application  without  prior  approval  of 
SEC  staff:  and  (b)  to  not  waive,  amend, 
or  modify  any  provision  of  the  Plan  that 
is  required  by  state  or  federal  law  to 
effect  the  reorganization. 

8.  Equity-Income  and  Overseas  have 
identical  distribution  arrangements. 
Each  Fund  also  has  adopted  a  plan  of 
distribution  pursuant  to  rule  12b-l  under 
the  Act.  Under  these  distribution  plans, 
each  Fund  may  reimburse  the 
Distributor  in  an  amount  up  to  one 
percent  per  annum  of  the  Fund's  average 
daily  net  assets  for  expenditures  by  the 
Distributor  which  are  primarily  intended 
to  resuH  in  the  sale  of  that  Fund's 
shares.  No  change  to  Overseas'  rule 
12b-l  plan,  the  surviving  plan  in  the 
reorganization,  will  be  made  in 
connection  with  Ae  reorganization. 


9.  Under  both  Equity-Income's  and 
Overseas"  rule  12b-l  plans,  the 
Distributor  may  from  time  to  time  incur 
expenses  in  distributing  shares  of  the 
fund  in  excess  of  the  amount  currently 
reimbursed  by  the  Fund  pursuant  to  its 
plan,  which  expenses  may  be 
reimbursed  in  the  future.  As  of 
November  30, 1991.  the  Distributor  had 
incurred  approximately  $177,000  of  such 
expenses  not  yet  reimbursed  by  Equity- 
Income,  amounting  to  1.81%  of  that 
Fund's  net  assets.  In  view  of  the  staffs 
position  that  carryover  distribution 
expenses  terminate  for  the  acquired 
investment  company  m  a  reorganization 
as  of  the  date  of  the  reorganization, 
neither  the  Distributor  nor  any  other 
party  will  seek  recovery  of  these 
expenses  after  the  reorganization.  As  of 
November  30. 1991.  the  Distributor  also 
had  incurred  approximately  $203,000  in 
expenses  not  yet  reimbursed  by 
Overseas,  amounting  to  18.14%  of  that 
Fund's  net  assets,  and  to  1.86%  of  the 
combined  fund's  net  assets  on  a  pro 
forma  basis.  Because  there  is  no 
requirement  under  the  rule  12b-l  plans 
that  the  Distributor  be  reimbursed  for  all 
its  expenses  or  any  requirement  that  the 
plans  be  continued  from  year  to  year, 
these  amounts  have  not  been  treated  as 
a  liability  of  the  Funds. 

10.  Applicants  represent  that  the 
reorganization  is  expected  to  enhance 
the  long-term  viability  and  performance 
of  both  Funds.  Each  Fund's  shareholders 
should  benefit  from  the  reorganization 
because  the  expected  increase  in  size  of 
the  combined  fund,  both  immediately 
after  the  reorganization  and  through 
improved  potential  for  future  growth, 
may  permit  the  combined  fund  to  invest 
more  effectively,  achieve  certain 
economies  of  scale,  increase  operating 
efficiency,  and  facilitate  portfolio 
management. 

11.  Overseas  and  Equity-Income  will 
each  bear  its  own  expenses  in 
connection  with  the  reorganization, 
including  any  common  expenses  which 
may  be  allocated  to  Overseas  and 
Equity-Income  in  proportion  to  their 
respective  net  assets.  However. 
International  Advisers  and  Equity 
Advisers  will  bear  a  portion  of  the 
reorganization  expenses  that  would 
cause  Overseas  or  Equity-Income 
respectively  to  incur  expenses  in  excess 
of  the  most  restrictive  expense 
limitation  imposed  by  any  state  in  which 
shares  of  the  applicable  Funds  are 
qualified  for  sale.  The  expenses  of 
Overseas  currently  exceed  this  state 
expense  limit.  The  expenses  of  Equity- 
Income  did  not  exceed  the  state  expense 
limitation  for  the  eleven  months  ending 
November  30, 1991,  and  the  costs  of  the 
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reorganization  are  not  presently 
expected  to  cause  it  to  exceed  this  limit. 
Thus,  it  is  estimated  that  the  expenses 
of  the  reorganization,  which  are 
expected  to  total  approximately 
$103,500,  will  be  borne  by  International 
Advisers  in  the  approximate  amount  of 
S20,900  (with  Overseas  bearing  directly 
no  expenses  of  the  reorganization  due  to 
the  state  expense  limitation),  and 
Equity-Income  in  the  approximate 
amount  of  $82,600.  Equity  Advisers  is 
not  expected  to  bear  any  of  this  amount 
unless  the  state  expense  limit  for  Equity- 
Income  is  exceeded. 

12.  Applicants  represent  that 
International  Advisers  and  Group  may 
r.eceive  some  benefits  from  the 
reorganization.  These  include:  (a)  A 
higher  effective  investment  management 
fee  for  Overseas  as  compared  to  Equity- 
Income;  (b)  the  potential  for  the  receipt 
of  higher  aggregate  investment 
management  fees  if,  as  is  hoped,  the 
combined  fund's  assets  grow  faster  than 
would  be  the  case  for  the  two  Funds  in 
the  absence  of  the  reorganization;  (c)  the 
likelihood  that,  after  the  reorganization 
and  the  resulting  increase  in  Overseas' 
nf  t  assets,  the  investment  manager 
would  no  longer  be  required  to 
reimburse  Overseas  pursuant  to  state 
expense  limitations;  and  (d)  the 
possibility  that  economies  with  respect 
to  distribution  costs  might  be  realized  in 
the  larger  combined  fund  so  that,  to  the 
extent  that  expenditures  by  the 
Distributor  in  a  given  year  amount  to 
less  than  1.0%  of  the  combined  fund's 
net  assets,  the  Distributor  may  be  able 
to  recover  Overseas'  unreimbursed  rule 
12b-l  expenses  over  a  shorter  period  of 
time.  Applicants  further  note,  however, 
that  the  potential  benefits  to 
International  Advisers  and  Group  will 
be  diminished  because  (a)  the 
investment  managers  and  Group  will 
bear  a  substantial  portion  of  the  direct 
and  indirect  costs  of  the  reorganization 
portion  of  the  expenses  of  the 
reorganization;  (b)  any  increase  in  the 
management  fee  payable  to 
International  Advisers  will  be  offset  by 
a  proposed  sub-advisory  contract  which 
requires  International  Advisers  to  pay 
Banque  Worms  Management 
Corporation  40%  of  its  investment 
management  fees;  and  (c)  the 
Distributor,  a  subsidiary  of  Group  and 
an  affiliate  of  Investment  Advisers,  has 
agreed  not  to  seek  recovery  of  past 
distribution  expenses,  amounting  to 
approximately  $177,000  as  of  November 
30,1991. 

13.  In  light  of  the  foregoing,  applicants 
consequently  believe,  and  the  directors 
of  each  Fund  (including  the  disinterested 
directors)  have  found,  that  any  potential 


benefits  to  the  investment  managers  and 
to  Group  resulting  from  the 
reorganization  are  on  balance 
outweighed  by  the  commitments  of  the' 
investment  managers  to  bear  a  portion 
of  the  reorganization  expenses  and  the 
potential  benefits  of  the  reorganization 
to  Equity-Income  and  Overseas  and 
their  shareholders. 

Applicants'  Legal  Analysis 

1.  Overseas  and  Equity-Income  have 
investment  advisers  that  are  under 
"common  control"  within  the  meaning  of 
section  2(a)(9)  of  the  Act.  In  addition. 
Overseas  is  an  "affiliated  person"  of 
International  Advisers  within  the 
meaning  of  section  2(a)(3)(B)  because 
International  Advisers  beneficially 
owns  5%  or  more  of  the  shares  of 
Overseas.  Because  of  these 
relationships,  the  proposed 
reorganizations  may  be  prohibited  by 
section  17(a)  of  the  Act,  which  generally 
prohibits  the  sale  of  securities  or 
property  to  a  registered  investment 
company  by  an  affiliated  person  of  an 
affiliated  person  of  such  company. 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers,  provided  that  certain  conditions 
set  forth  in  the  rule  are  satisfied.  The 
proposed  reorganization  would  be 
exempt  from  the  provisions  of  section 
17(a)  by  virtue  of  rule  17a-8  but  for  the 
fact  that  International  Advisers 
beneficially  owns  5%  or  more  of  the 
outstanding  shares  of  Overseas  and 
Group  wholly  owns  the  investment 
advisers  for  both  funds. 

3.  Section  17(b)  of  the  Act  provides 
that,  notwithstanding  section  17(a),  any 
person  may  file  an  application  for  an 
order  exempting  a  proposed  transaction 
and  the  SEC  shall  grant  such  order  if 
evidence  establishes  that  (a)  the  terms 
of  the  proposed  transaction  are 
reasonable  and  fair  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
involved;  and  (c)  the  proposed  , 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Applicants 
submit  that  the  Plan  meets  these 
standards  for  relief. 

Condition  to  the  Relief 

Applicants  agree  to  the  grant  of  the 
order  requested  herein  being  specifically 
subject  to  the  following  condition: 

The  directors  of  each  Fund,  including 
a  majority  of  the  directors  who  are  not 


interested  persons  of  the  Funds,  have 
determined,  after  considering  the 
relevant  factors,  that  participation  in  the 
reorganization  is  in  the  best  interests  of 
each  Fund  and  that  the  interests  of 
existing  shareholders  of  each  Fund  will 
not  be  diluted  as  a  result  of  the 
reorganization.  These  findings  and  the 
bases  therefor  have  been  recorded  fully 
in  the  minutes  of  both  boards. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  92-1843  Filed  1-24-92;  8:45  am) 
mujNG  cooe  Mto-oi-n 


(Release  No.  35-25456] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  "(Act") 

January  17, 1992. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
tran8action(s)  summarized  below.  The 
application(s]  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  10. 1992  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addre8s(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the  ' 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Central  and  South  West  Corp.,  et  al.  (70- 
7918) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  companj^. 
and  three  of  its  nonutility  subsidiaries. 
CSW  Energy,  Inc.  ("Energy").  CSW 
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Development-I,  Inc.  "(Energy  Sub"), 
each  located  at  1616  Woodall  Rodgers 
Freeway,  Dallas,  Texas  75202,  and 
ARK/CSW  Development  Partnership 
(the  "Joint  Venture"),  located  at  23293 
South  Pointe  Drive,  Laguna  Hills, 
California  92653  (collectively, 
"Applicants"),  have  Rled  an  application- 
declaration  under  sections  6(a).  7,  9(a), 
10, 12(b)  and  13(b)  of  the  Act  and  Rules 
43, 45,  50(a)(5),  51,  86,  87,  90  and  91 
thereunder. 

The  Applicants  seek  authority  to 
acquire  indirectly,  through  subsidiaries 
to  be  formed,  a  122.2  megawatt, 
approximately  $140  million,  gas-fired 
cogeneration  facility  (the  "Project"). 
Once  operational,  the  Project,  located 
near  Bartow  in  Polk  County,  Florida, 
would  be  a  qualifying  cogeneration 
facility  under  the  Public  Utility 
Regulatory  Policies  Act  of  1978. 

The  Applicants  propose  to  create  a 
new  subsidiary,  Pplk  Power  Partners, 
LP.  (the  "Partnership"),  which  would  be 
a  Delaware  limited  partnership,  to  own 
and  operate  the  Project.  The  Applicants 
propose  to  organize  and  acquire  for 
$1,000  all  of  the  common  stock,  no  par 
value,  of  a  new  subsidiary  ("JV  Sub"), 
which  would  be  the  sole  general  partner 
of  the  Partnership.  JV  Sub  will  be  a 
wholly  owned  subsidiary  of  Joint 
Venture,  a  Delaware  general  partnership 
owned  equally  by  Energy  Sub  and  ARK 
Energy,  Inc.  ("ARK"),  a  nonassociate 
corporation.  It  will  be  a  Delaware 
corporation  and  will  have  1%  interest  in 
the  Partnership.  The  two  limited 
partners  will  be  Energy  Sub  and  ARK. 
They  would  each  hold  a  49.5%  interest  in 
the  Partnership. 

CSW,  Energy,  Energy  Sub  and  Joint 
Venture  seek  the  approval  of  the 
Commission  to  make  capital 
contributions  to  Partnership  in  the 
amount  of  $2  million  for  Partnership  to 
(i)  pay  $500,000  due  to  the  seller  of  the 
Project  at  the  closing  of  sale  in  order  to 
acquire  the  seller's  rights,  title  and 
interest  in  and  to  the  Project  and  (ii)  pay 
up  $1.5  million  to  acquire  the  Project  site 
and  easements  and  for  related  real 
estate  and  title  matters.  CSW,  Energy, 
Energy  Sub  and  the  Joint  Venture  seek 
the  approval  of  the  Commission  to  make 
capital  contributions  in  the  amount  of  $9 
million  for  capital  contributions  to  the 
Partnership.  JV  Sub,  Energy  Sub  and 
ARK  would  each  make  an  initial  capital 
contribution  of  approximately  $1,000  in 
relative  proportion  to  their  respective 
partnership  interests.  Energy  Sub  and 
ARK  would  then  each  make  capital 


contributions  of  up  to  $9  million  to  the 
Partnership.  JV  Sub  will  contribute  work 
product  and  management  services  for  its 
interest. 

The  power  from  the  Project  will  be 
sold  to  Tampa  Electric  Company 
("TECO")  and  Florida  Power 
Corporation  ("FPC").  TECO  and  FPC  are 
nonassociate  Florida  electric-utility 
corporations.  It  is  anticipated  that  a 
small  portion  of  the  excess  energy 
generated  by  the  Profect  will  be  sold  to 
the  steam  host  and  the  balance  will  be 
sold  to  FPC  on  an  "as  avaiiablt;"  basis. 

The  Applicants  propose  that  the 
Partnership  borrow  approximately  $120 
million  for  use  in  constructing  and 
developing  the  project  by  entering  into  a 
credit  facility  with  a  lending  institution 
or  a  syndicate  of  lending  institutions  to 
be  determined  ("Construction 
Financing").  It  is  anticipated  that  the 
Construction  Financing  would  include 
the  issuance  of  letters  of  credit  to 
transportation  and  fuel  suppliers  which 
would  replace  other  letters  of  credit  to 
these  suppHers.  The  Construction 
Financing  is  to  be  converted  to,  or 
refinanced  by,  a  term  loan  facility 
("Term  Loan  Financing")  with  a  lender 
or  group  of  lenders  upon  the  completion 
of  the  Project  (expected  to  occur  prior  to 
April  12, 1994).  It  is  anticipated  that  the 
terms  of  the  Construction  Financing  and 
the  Term  Loan  Financing  would  be  up  to 
15  years.  The  interest  cost  to  the 
Partnership  for  the  Construction 
Financing  and  the  Term  Loan  Financing 
will  not  exceed  12%  per  annum. 
Commitment  fees  payable  to  lenders 
under  the  Construction  Financing  and 
the  Term  Loan  Financing  will  not 
exceed  1.5%  of  the  loan  amount.  The 
Applicants  request  an  exception  from 
the  competitive  bidding  requirements  of 
Rule  50  under  subsection  (a)(5)  thereof 
for  the  Construction  Financing  and  the 
Term  Loan  Financing. 

Lenders  may  require  the  Partnership 
and/or  the  partners  to  provide  some 
assurance  for  the  $18  million  equity  of 
the  project  in  the  form  of  an  equity 
support  agreement  or  letter  of  credit 
("Equity  LOC").  Fees  payable  to  the 
issuer  for  Equity  LOCs  would  not 
exceed  1%  per  annum  of  the  face 
amount  of  the  Equity  Support  LOC  and 
the  interest  rate  payable  per  annum  on 
unreimbursed  drawings  under  the  Equity 
LOC  would  not  exceed  the  prime  rate 
plus  four  percentage  points. 

The  Applications  propose  to  procure 
an  irrevocable  standby  letter  of  credit 
( "CFGC  LOC")  in  favor  of  Central 
Florida  Gas  Company  ("CFGC").  the 


Project's  fuel  transportation  provider,  in 
the  amount  of  approximately  $800,000, 
which  would  obligate  one  of  the 
Applicants,  or  an  associate  to  be  named, 
to  reimburse  the  bank  issuing  the  CFGC 
LOC,  on  demand,  for  the  amount  drawn. 
The  CFGC  LOC  would  support  payment 
obligations  under  the  fuel  transportation 
contract  with  CFGC  (Fuel  Services 
Contract").  The  CFGC  LOC  would  be 
issued  for  renewable,  five  year  terms  for 
the  duration  of  the  Fuel  services 
Contract.  The  fees  payable  to  the  issuer 
of  the  CFGC  LOC  would  not  exceed  \% 
per  annum  of  its  face  amount.  The 
interest  rate  payable  per  annum  on 
unreimbursed  drawings  under  the  CFGC 
LOC  would  not  exceed  the  prime  rale 
plus  four  percentage  points. 

The  Partnership  seeks-authorization  to 
enter  into  a  construction  agreement  with 
Energy  or  Energy  Sub  for  the  purpose  of 
developing  and  constructing  the  Project. 
It  is  expected  that  Energy  or  Energy  Sub 
would  provide  general  construction 
management  and  mersight  services  and 
would  subcontract  with  other 
nonassociate  construction  and 
engineering  firms  and  equipment 
vendors  to  provide  the  design, 
construction  and  engineering  services 
and  project  equipment. 

Entergy  Corporation,  et  al.  (70-7925) 

Entergy  Corporation  ("Entergy"),  a 
registered  holding  company,  225 
Baronne  Street,  New  Orleans,  Louisiana 
70112  and  its  wholly  owned  public- 
utility  subsidiary  company,  Mississippi 
Power  &  Light  Company  ("MP&L ").  P  O 
Box  1640,  Jackson,  Mississippi  39215 
have  filed  an  application-declaration 
under  sections  6(a).  7,  9(a)  and  10  of  the 
Act  and  Rule  43  thereunder. 

MP&L  proposes  to  issue  and  sell  from 
time  to  time  through  December  31, 1993, 
and  Entergy  proposes  to  acquire,  an 
aggregate  of  up  to  2.173.914  additional 
shares  of  MP&L's  common  stock 
("Additional  Shares"),  no  par  value,  for 
an  aggregate  consideration  not  to 
exceed  $50,000,022. 

MP&L  expects  to  use  the  proceeds 
from  such  sales  for  the  redemption,  prior 
to  maturity,  of  all  or  a  potion  of  MP&L's 
First  Mortgage  Bonds,  10Vfi%  Series  due 
2005,  or  for  the  repayment  of  short-term 
indebtedness  incurred  for  that  purpose 
Alternatively,  all  or  a  portion  of  such 
proceeds  may  be  used  by  MP&L  for  the 
flnancing,  in  part,  of  the  possible 
redemption,  purchase,  or  other 
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acquisition  of  all  or  a  portion  of  certain 
othier  outstanding  series  of  MP&L'»  first 
mortgage  bonds,  general  and  refunding 
mortgage  bonds,  pollution  control 
revenues  bonds  and  preferred  stock;  for 
its  constnictjon  program:  and  for  other 
corporate  purposes. 

For  the  Commission,  by  the  Division  of 
Investment  Msnagement.  pursuan!  lo 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  92-1842  Filed  1-24-192:  8:45  am) 
BaUNG  COOC  tOIO-OI-ll 


DEPARTMENT  OF  TRANSPORTATION 

Order  Adjusting  International  Cargo 
Rate  Flexibility  Level 

Policy  Statement  PS-109,  implemented 
by  Regulation  ER-1322  of  the  Civil 
Aeronautics  Board  and  adopted  by  the 
Department,  established  geographic 
zones  of  cargo  pricing  flexibility  within 
which  cargo  rate  tariffs  filed  by  carriers 
would  be  subject  to  suspension  only  in 
extraordinary  circumstances. 

The  Standard  Foreign  Rate  Level 
(SFRL)  for  a  particular  market  is  the  rate 
in  effect  on  April  1, 1982,  adjusted  for 
the  cost  experience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  first 
adjustment  was  effective  April  1. 1983. 
By  Order  91-10-57.  the  Department 
established  the  currently  effective  SFRL 
adjustments. 

We  will  resume  issuing  SFRL  updates 
on  a  two-month  cycle  as  we  did  up  until 
June  1985,  rather  than  every  six  months 
as  we  have  been  doing  since.  In  Order 
85-6-43,  June  13, 1985.  we  concluded 
that  two-moBth  updates  were  no  longer 
warranted  in  light  of  a  stabilization  in 
overall  cost  trends.  Recent  experience 
suggests,  however,  that  use  of  a  bi- 
monthly cycle  will  be  more  reflective  of 
current  industry  conditions.  Of  course, 
the  bi-monthly  SFRLs  issued  here 
supplant  those  issued  eariier  in  Order 
91-10-57. 

In  establishing  the  SFRL  for  the  two- 
month  period  beginning  December  1, 
1991,  we  have  projected  non-fuel  costs 
based  on  the  year  ended  September  30, 
1991  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest 
available  experienced  monthly  fuel  cost 
levels  as  reported  to  the  Department. 

By  Order  92-1-32  cargo  rates  may  be 
adjusted  by  the  following  adjustment 
factors  over  the  April  1, 1982  level: 

Atlantic _ _1.3308 

Western  Hemisphere.. „..1.1294 

Pacific „ '. 1.4771 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  A.  Shangraw  (202)  366-2439. 


By  the  Department  of  Transportation: 
lanuary  17, 1992. 
laffray  N.  SImim. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  92-1853  Filed  1-24-92:  8:45  am] 
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Office  of  the  Secretary 

Advisory  Commission  on  Conferences 
In  Ocean  Shipping;  Open  Meeting 

agency:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 

ACTION:  Notice  of  open  meeting  of  the 
Advisory  Commission  on  Conferences  in 
Ocean  dipping. 

SUMMARY:  The  Commission  will  be 
holding  a  meeting  in  Washington,  DC  on 
Wednesday  and  Thursday,  February  12- 
13, 1992:  the  meeting  is  open  to  the 
public.  The  Commission  plans  to 
determine  the  recommendations  and 
conclusions  to  be  included  in  its  report 
to  the  President  and  Congress. 

DATES:  Meeting:  Wednesday  and 
Thursday.  February  12-13. 1992;  9:30 
a.m.  to  5:30  p.m.  EST. 

ADDRESSES:  The  address  for  the  public 
meeting  is  Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street.  SW.,  Washington.  DC.  room 
10234. 

FOR  FURTNai  INFORMATION  CONTACT: 

Florizelle  B.  User,  Executive  Directon 
telephone  (202)  366-9781;  FAX  (202)  366- 
7870. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  was  created  by  the 
Shipping  Act  of  1984  to  conduct  an 
independent  and  comprehensive  study 
of  conferences  in  ocean  shipping, 
particularly  whether  the  Nation  would 
be  best  served  by  prohibiting 
conferences,  or  by  closed  or  open 
conferences.  The  Commission  is  to 
provide  its  report,  including 
recommendations,  to  the  President  and 
the  Congress  by  April  10, 1992.  After 
holding  five  field  hearings  around  the 
country  during  the  summer,  the 
Commission  began  the  deliberative 
stage  of  its  work  in  October.  At  this 
meeting,  the  Commissioners  will  on  both 
days  determine  the  recommendations 
and  conclusions  for  inclusion  in  its 
report  toihe  President  and  Congress. 

Issued  in  Washington,  DC  on  January  17. 
1992. 

Florizelle  B.  Liaer, 
Executive  Director. 
(FR  Doc.  92-1839  Filed  1-24-92;  a-45  am] 
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National  Highway  Traffic  Safety 
Adndnistration 

(Dodiet  No.  91-0:  No.  2] 

Blue  Bird  Body  COn  Grant  of  PeWfon 
for  Determinalion  of  inconseiiuential 
Noncompliance 

This  notice  grants  the  petition  by  Blue 
Bird  Body  Company  (Blue  Bird)  of  Fort 
Valley.  Georgia,  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehkle  Safety  Act  (15  U.S.C.  1381 
et  seq.)  on  the  basis  that  its 
noncompliance  with  Safety  Standard 
No.  106  is  inconsequential  as  it  relates 
to  motor  vehicle  safety. 

NotKe  of  receipt  of  a  petition  was 
published  on  December  5, 1991,  and  an 
opportunity  affbrded  for  comment  (56  FR 
63755). 

Based  on  information  provided  by  the 
Weatherhead  Division  of  Dana 
Corporation,  Rue  Bird  determined  that 
certain  air  brake  hoses  installed  in 
approximately  11,150  buses  do  not 
comply  with  the  adhesion  requffements 
of  S7.3.7  of  Federal  Motor  Vehicle 
Safety  Standard  No.  106,  "Brake  Hoses." 
Section  S7.3.7  requires  that,  except  for 
hose  reinforced  l^  wire,  an  air  brake 
hose  shall  withstand  a  tensile  force  of 
eight  pounds  per  inch  of  length  before 
separation  of  adjacent  layers. 

Blue  Bird  supported  its  petition  with 
the  follbwinf: 

1.  Blue  Bird  Body  Company  is  not 
aware  of  any  accidents,  complaints  or 
warranty  issues  related  to  the  use  of 
these  hoses. 

2.  Its  application  of  the  hoses  is  non- 
vacuum  in  nature  and  fhe  arguments  set 
forth  by  Weatherhead,  Navistar,  Mack 
and  White  CMC  Volvo  are  applicable  to 
its  products. 

3.  It  is  Blue  Bird  belief  that  the 
installation  of  the  suspect  Weatherhead 
hoses  on  its  buses  is  consistent  with 
industry  standards  and  installations 
covered  in  the  petitions  filed  by  the 
previously  mentioned  component  and 
truck  manufacturers.  Therefore,  Blue 
Bird  Body  Company  should  be  granted 
the  same  relief  as  the  other  petitioners. 

No  comments  were  received  on  the 
petition. 

At  the  time  the  petitioner  filed  its 
petition,  the  petitions  by  two  other  users 
of  the  Dana  Weatherhead  hose. 
Navistar  International  and  Mack  Trucks, 
Inc.  were  still  under  consideration. 
These  petitions  were  granted  on 
October  11, 1991  (56  FR  51440}  on  the 
basis  of  the  following  arguments; 

1.  The  end  use  of  the  hoses  was  such 
that  they  were  subject  to  pressure,  not 
vacuum  applications. 


(IS  U.S.C.  141 
CFR 1  JO  and 
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2.  If  the  hoses  were  used  in  vacuum 
applications,  their  crimped  end  fittings 
make  it  unlikely  that  air  would  become 
trapped  between  the  layers  of  the  hose. 

3.  If  there  is  any  permeation  of  air 
from  the  inner  tube,  the  hoses  are 
designed  to  release  it  through  the 
pinpricked  outer  layer. 

liie  petitioner  uses  the  Weatherhead 
hoses  in  pressure  applications.  NHTSA 
understands  the  petitioner  represents 
that  the  outer  layer  of  the  hoses  is 
pinpricked  and  that  the  hoses  are 
equipped  with  the  same  crimped  end 
fittings  as  the  Weatherhead  hoses.  Thus 
the  same  factors  exist  in  this  case  as  in 
the  previous  petitions  which  were 
granted. 

Accordingly,  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is 
granted. 

(15  U.S.C.  1417;  delegation  of  authority.at  49 
CFR 1  JO  and  49  CFR  501.8) 

Issued  on:  January  16, 1992. 
Baiiy  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  92-1875  Filed  1-24-92;  8.45  am] 


DEPARTMENT  OF  THE  TREASURY 

Public  Inforaurtion  CoHection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  January  17, 1992 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  P.L  96-511. 
Copies  of  the  submission(s]  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  room  3171 
Treasury  Annex.  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0205. 

Form  Number  IRS  Form  5452. 

Type  of  Review:  Resubmission. 

Title:  Corporate  Report  of 
Nondividend  Distributions. 

Description:  Form  5452  is  used  by 
corporations  to  report  their  nontaxable 
distributions  as  requested  by  Internal 
Revenue  Code  (IRC)  section  6042(d)(2). 
The  information  is  used  by  IRS  to  verify 


that  the  distributions  are  nontaxable  as 
claimed. 

Respondents:  Farms,  Businesses  or 
other  for-profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,700. 
Estimated  Burden  Hours  Per 
Respondent /Recordkeeper 

Recordkeeping — 19  hours,  51  minutes   . 

Learning  about  the  law  or  the  form — 1 
hour,  20  minutes 

Preparing  the  form — 3  hours,  35 
minutes 

Copying,  assembling  and  sending  the 
form  to  IRS— 32  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  43.010  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holkod. 

Departmental  Reports  Management  Officer 
(FR  Doc  92-1838  Filed  1-24-92;  8:45  am] 

BttXMO  cooc  ino^im 


Customs  Service 

Statement  of  Position  on  Execution  of 
New  Powers  of  Attorney  Due  to 
Merger,  Consolidation  or  Similar 
Transaction  of  Customs  Broker,  and 
Obtaining  New  Broiler's  License  in 
Certain  Situations 

AOENCV:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTKM:  Statement  of  position. 

SUMMAllv:  When  Customs  brokers 
merge,  consolidate  or  engage  in  other 
transactions  where  the  surviving  broker 
is  a  different  legal  entity  than  the 
predecessor  broker,  the  surviving  broker 
must  obtain  powers  of  attorney  in  its 
name  from  the  clients  of  the  predecessor 
broker  before  conducting  Customs 
business  on  their  behalf;  however,  there 
is  no  such  requirement  if  the  power  of 
attorney  granted  to  the  predecessor 
broker  speciflcally  provides  that  it  is 
transferable  to  a  Customs  broker  which 
is  the  predecessor  broker's  legal 
successor  in  interest.  Customs  will  not 
take  broker  compliance  action  under  19 
U.S.C.  1641,  in  connection  with  the 
execution  of  new  powers  of  attorney, 
provided  that  the  clients  of  the 
predecessor  broker  are  notified  of  the 
proposed  merger,  consolidation  or  other 
transaction  prior  to  its  effective  date, 
and  the  new  powers  of  attorney  are 


executed  in  favor  of  and  are  retained  by 
the  surviving  broker  within  thirty  (30) 
days  of  the  effective  date  of  the 
transaction,  unless  additional  time  is 
requested  and  is  granted  by  Customs 
within  the  thirty  (30)  day  period.  In  the 
case  of  mergers,  consolidations  or  othfer 
transactions  which  occurred  prior  to  the 
date  of  this  Notice,  the  new  powers  of 
attorney  must  be  executed  and  retained 
within  thirty  (30)  days  of  the  date  of  this 
Notice,  unless  additional  time  is 
requested  and  is  granted  by  Customs 
within  the  thirty  (30)  day  period 

When  an  entity  which  does  not  hold  a 
Customs  broker's  license  engages  in  a 
merger,  consolidation  or  other 
transaction  with  a  Customs  broker  and 
the  surviving  entity  is  a  different  legal 
entity  than  the  broker,  the  surviving 
entity  must  obtain  a  Customs  broker's 
license  and  powers  of  attorney  in  its 
name  before  conducting  Customs 
business  except  on  its  own  behalf. 

EFFECTIVE  DATE:  January  27. 1992. 

FON  FURTHER  INFORMATION  CONTACT 

Robert  W.  Page,  Chief,  Entry 
Compliance  Branch,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW.. 
room  1313,  Washington.  DC  20229.  (202) 
566-5307. 

SUPPLEMENTARY  INFORMATION:  19  U.S.C. 
1641  provides  that  the  Secretary  of  the 
Treasury  may  prescribe  rules  and 
regulations  relating  to  the  licensing  of 
Customs  brokers,  the  keeping  of  books, 
records,  and  other  documents,  and  the 
imposition  of  penalties  resulting  from 
the  violation  of  those  rules  and 
regulations.  19  CFR  141.46  requires  that 
Customs  brokers  obtain  powers  of 
attorney  from  their  principals  before 
transacting  Customs  business  on  their 
behalf,  cmd  that  the  powers  of  attorney 
must  be  retained  with  the  brokers' 
books  and  papers.  Specific  penalties  for 
the  failure  to  retain  powers  of  attorney 
are  provided  for  in  19  CFR  171,  App.  C 
V,E 

In  HQ  Ruling  223119  (August  26, 1991). 
Customs  held  that  the  Customs  broker's 
license  and  powers  of  attorney  held  by  a 
wholly  owned  subsidiary  were  not 
transferable  to  its  parent  corporation 
when  the  subsidiary  was  absorbed  by 
the  parent  corporation  in  a  merger. 
Customs  also  held  that  the  surviving 
corporate  entity  had  to  obtain  a 
Customs  broker's  license  in  its  name 
and  new  powers  of  attorney  in  its  name 
from  the  clients  of  the  subsidiary 
corporation.  In  Customs  Legal 
Determination  No.  82-0048,  issued  April 
5, 1982.  Customs  held  that  when  a 
parent  Customs  broker  corporation 
dissolves  a  subsidiary  Customs  broker 
corporation,  the  powers  of  attorney 
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issued  to  the  subsidiary  are  not 

transferable  to  the  parent  corporation. 
Customs  maintains  the  same  position 
when  Ivokers  which  are  not  parent  and 
subsidiary  corporations  merge, 
consolidate  or  engage  in  other 
transactions  where  the  surviving  broker 
is  a  different  legal  entity  than  the 
predecessor  broker  to  whom  the  powers 
of  attorney  in  question  were  issued. 

Importers  generally  grant  powers  of 
attorney  to  Customs  brokers  on  the 
basis  of  the  importer's  trust  and 
confidence  in  the  broker's  skill, 
judgment  and  discretion.  Mergers, 
consolidations  and  other  transactions 
may  result  in  changes  of  circumstances 
which  affect  the  importer's  intent  to 
transact  business  through  the  successor 
to  the  broker.  This  change  of  intent  can 
occur  whether  the  broker  to  whom  the 
power  of  attorney  is  issued  is  a 
corporation,  partnership,  individual  or 
other  legal  person.  (However,  Customs 
held  in  HQ  Ruling  730666  (August  18, 
1987)  that  it  is  not  necessary  to  obtain 
new  powers  of  attorney  where  a 
corporate  broker  merely  undergoes  a 
name  change  and  there  is  no  change  in 
the  corporate  entity  itself). 

Customs  recognizes  that  mergers, 
consolidations  and  other  transactions  in 
the  brokerage  industry  may  occur 
rapidly  and  involve  many  parties,  and 
that  obtaining  new  powers  of  attorney 
by  the  effective  date  of  the  transaction 
may  be  difficult  or  impracticable.  This 
Notice  gives  affected  persons,  whether 
they  be  corporations,  partnerships, 
individuals  or  other  legal  perscms,  a 
reasonable  period  of  time  in  which  to 
comply  with  the  power  of  attorney 
requirements. 
Saamel  H.  Bai^t, 

Assistant  Commissioner,  Office  of 

Commercial  Operations. 

[FR  Doc.  92-1737  Filed  1-24-92;  8:45  am] 

Buxma  cooe  4no-o2-M 


OFFICE  OF  THE  UNITEO  STATES 
TRADE  REPRESENTATIVE 

[DoclM<  Na  301-66] 

Termination  of  Section  302 
Investigation:  Intellectual  Property 
Laws  and  Practices  of  the  People's 
Republic  of  China  and  Revocation  of 
Priority  Foreign  Country  Designation 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  termination  of 
investigation  under  section  302  of  the 
Trade  Act  of  1974,  as  amended,  and 
revocation  of  priority  foreign  country 
identitication  under  section  182(c](l)(A} 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988. 

summary:  The  United  States  Trade 
Representative  (USTR)  has  decided  to 
terminate  an  investigation  initiated 
under  section  302  of  the  Trade  Act  of 
1974  as  amended  (Trade  Act)  with 
respect  to  the  intellectual  property  laws 
and  practices  of  the  People's  Republic  of 
China,  having  reached  a  satisfactory 
resolution  of  the  issues  under 
investigation. 

In  addition,  USTR  has  decided  to 
revoke  China's  identification  as  a 
priority  foreign  country  under  section 
182  of  the  Trade  Act,  a»  amended,  by 
section  1303  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (1988  Act). 
DATES:  This  investigation  was 
terminated  and  China's  identification  as 
a  priority  foreign  country  revoked 
effective  January  17, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lee  Sands,  Director  for  China  and 
Mongolia,  at  (202)  395-5050,  or 
Catherine  Field,  Associate  General 
Counsel,  at  (202)  395-3432,  Office  of  the 
United  States  Trade  Representative,  800 
17th  Sti«et,  NW..  Washington,  DC  20508. 
SUPPLEMENTARY  INFORMATION:  On  May 
26, 1991,  pursuant  to  section  302(b)(2)(A] 


of  the  Trade  Act  the  United  States 
Trade  Representative  initiated  an 
investigation  of  those  acts,  policies  and 
practices  of  the  Government  of  China 
that  were  the  basis  for  identification  of 
China  as  a  priority  foreign  country 
under  section  182  of  the  1988  Act.  These 
included:  (1)  Deficiencies  in  China's 
patent  law,  in  particular,  the  failure  to 
provide  product  patent  protection  for 
chemicals,  including  pharmaceuticals 
and  agricultural  chemicals,  (2)  lack  of 
copyright  protection  for  U.S.  works  not 
first  published  in  China,  (3)  deficient 
levels  of  protection  under  the  copyright 
law  and  regulations,  (4)  inadequate 
protection  of  trade  secrets,  and  (5) 
deficient  enforcement  of  intellectual 
property  rights,  including  rights  in 
trademarks. 

On  January  17,  the  U.S.  Government 
reached  an  agreement  with  the  Chinese 
Government  in  which  China  agreed  to 
make  significant  improvements  in  the 
protection  of  patents,  copyrights,  and 
trade  secrets  and  also  agreed  to 
effectively  enforce  intellectual  property 
rights.  On  the  basis  of  the  commitments 
contained  in  this  agreement  and  in  the 
expectation  that  these  commitments  will 
be  fully  implemented,  the  USTR  has 
decided  to  terminate  this  investigation. 
In  addition,  pursuant  to  section 
182(c)(1)(A)  of  the  Trade  Act,  the  USTR 
has  decided  that  this  information 
warrants  revocation  of  China's 
identification  as  a  priority  foreign 
country. 

The  USTR  will  monitor  China's 
compliance  with  this  trade  agreement 
and  if,  on  the  basis  of  this  monitoring, 
the  USTR  considiers  that  the  China  is  not 
satisfactorily  implementing  the 
agreement,  the  USTR  shall  determine 
what  further  action  to  take. 
A.  )ao6  BracHsy, 

Chairman,  Section  301  Committee. 
[FR  Doc.  92-1852  Filed  1-24-92;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meefings  pubii^ied 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


UJS.  CONSUMEH  PRODUCT  SAFETY 


TIME  AND  date:  10:00  a.m.,  Wednesday, 
January  29. 1992. 

location:  Room  556.  Westwood 
Towers,  5401  Westbard  Avenue. 
Bethesda.  Maryland. 

status:  Open  to  the  Public. 

mattbm  to  be  considcreo:  Choking 
Hazards  Associated  with  Small  Balls. 

The  staff  will  brief  the  Commission  on 
options  for  action  with  regard  to  a 
rulemaking  proceeding  to  address 
choking  hazards  associated  with  small 
balls. 

For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information,  Call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sheldon  D.  Butts.  O^ice 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda.  MD  20207,  (301)  504-0800. 

Dated:  January  22. 1992. 
Sheldon  0.  Butte, 
Deputy  Secretary. 

(FR  Doc.  92-2057  Filed  1-23-92: 2:23  pmj 
BtUMQ  COW  OH-Ot-ll 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday. 
January  30. 1992. 

location:  Room  5S6.  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda.  Maryland. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  considered: 

Compliance  Status  Report. 

The  staff  will  brief  the  Commission  on 
various  compliance  matters. 

For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information,  Call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 

mrmmation:  Sheldon  D.  Butts.  OfHce 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda.  Md.  20207  (301)  504-Oeoa 

Dated:  Jamury  22, 1992. 
SlMldaaD.Bntti. 
Deputy  Secretary. 
[FR  Do&  92-2056  Filed  1-23-92;  9:45  em) 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notice 

January  22. 1992. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-409).  5  U.S.C.  552b: 

DATE  AND  TIME:  January  29, 1992, 10:00 
a.m. 

place:  825  North  Capitol  Street,  N£., 
Room  9306,  Washington,  IHl  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

'Note. — Items  Usted  on  tiie  agenda  may  be 
deleted  without  further  notiGa. 

CONTACT  PERSON  FOR  MORE 
information:  Lois  D.  Cashell,  Secretary, 
Telephone  (202)  208-0400.  For  a 
recording  listing  items  stricken  from  or 
added  to  the  meeting,  call  (202)  208- 
1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not,  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  end 
Information  Center. 

Consent  Agenda — Hydro,  9Sl8t  Meeting— 
January  29, 1992,  Regular  Meeting,  (10:09 
ajn.) 

CAH-1.  e 

Project  No.  516-123.  Lake  Murray  Docks, 
Inc.  V.  South  Carolina  Electric  ft  Gas 
Company 
CAH-2. 
Project  No.  10900-002.  Kindeihook  Hydro. 
Inc. 
CAH-a. 
Project  No.  2388-002,  Maine  Public  Service 
Company 
CAH-4. 
Project  No.  11038-001,  County  of  Arapahoe 
and  Town  of  Parker,  Colorado 
CAH-S. 
Project  Na  598-004.  Utah  Power  and  Light 

Company 
Project  No.  4029-002,  Utah  Municipal 

Power  Agency,  et  al. 
Project  No.  4040-001.  Bountiful  City,  Utah 
CAH-8. 
Project  No.  1984-045,  Wisconsin  River 
F^wer  Company 
CAH-7. 
Project  Na  3708-007,  American  Hydro 
Power  Company 
CAH-8. 

Omitted 
CAH-9. 
Project  No.  11007-001,  Sullivan  Island 
Associates 


Project  No.  11024-001.  Robert  and  Barbara 
Sullivan 
CAH-10. 
Project  No.  10846-001.  Alpine  Hydroelectric 
Company 
CAH-11. 

Omitted 
CAH-12. 

Omitted 
CAH-13. 
Project  No.  4632-412,  Gifton  Power 
Corporation 
CAH-14. 
Project  No.  10725-001,  Little  Horn  Energy 
Wyoming.  Inc. 

Consent  Agenda — Electric 

CAE-1. 
Docket  No.  ER92-218-000.  Mississippi 
Power  Company 
CAE-2. 
Docket  Na  ER92-33-00a  Qncinnati  Gas 
and  Electric  Company 
CAB-3. 
Docket  No.  EL91-44-000.  Allegheny  Electric 
Cooperative,  Inc.  v.  Niagara  Mohawk 
Power  Corporation 
Docket  No.  EL91-47-000.  American 
Municipal  Power-Ohio,  inc.  and 
Connecticut  Municipal  Electric  Energy 
Cooperative  v.  Niagara  Mohawk  Power 
Corporation 
CAE-4. 
Docket  No.  ELgi-2-OOa  Northern  Stales 
Power  Company  (Minnesota)  and 
Northern  States  Power  Company 
(Wisconsin) 
CAE-5. 
Docket  Na  ER88-S62-004,  Boston  Edison 
Company 
CAE-6. 
Docket  No.  EL91-36-0O1.  MaasacbusetU 
Municipal  Wholesale  Electric  Company 
v.  Northeast  Utilities  Service  Company 
CAE-7. 
Docket  No.  A192-1-001.  Accounting 
Release  No.  AR-14 
CAE-e. 
Docket  Nos.  ER76-205-010  and  ER79-150- 
018,  Southern  California  Edison 
Company 
CAE-9. 
Docket  Nos.  ER90-5Z7-000  and  005. 
Northern  States  Power  Company 

Cooaent  Agenda— Oil  and  Gas 

CAG-1. 

Docket  No.  RPa2-73-00a  National  Fuel  Gas 
Supply  Corporation 
CAG-2. 
Docket  No.  RPB2-8e-00a  Mojave  Pipeline 
Company 
CAG-S. 
Docket  No.  RFB2-63-000,  Kem  River  Gas 
Transmission  Company 
CAC-4. 

Omitted 
CAG-S. 
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Docket  N08.  CP88-391-006,  007.  and  OOa 
Transcontinental  Gas  Pipe  I^ne 
Corporation 
CAG-6. 

Docket  No.  RP92-7&-000.  National  Fuel  Gas 
Supply  Corporation 
CAG-7. 
Docket  No9.  TA92-1-17-000  and  TM92-&- 
~  17-000,  Texas  Eastern  Transmission 
Corporation  ; 

CAG-«. 
Docket  No.  TA92-2-18-000.  Texas  Gas 
Transmission  Corporation 
CAG-9. 
Docket  No.  TQ92-5-2S-000.  Mississippi 
River  Transmission  Corporation 
CAG-ia 
Docket  Nos.  TQ92-2-43-000  and  TM92-5- 
43-000,  Williams  Natural  Gas  Company 
CAG-11. 
Docket  Nos.  RP90-137-001, 003  and  RP91- 
S6-00a  Williston  Basin  Interstate 
Pipeline  Company 
CAG-12. 
Docket  Nos.  RP92-16-001  and  RP86-44-024, 
El  Paso  Natural  Gas  Company 
CAG-13. 

Omitted 
CAG-14. 
Docket  Nos.  TA92-1-32-000. 001, 002  and 

003.  Colorado  Interstate  Gas  Company 
CAG-15. 

Docket  Nos.  TQ91-3-16-O01. 003.  TF91-11- 
16-001  and  TQ92-3-18-000.  National  Fuel 
Gas  Supply  Corporation      | 
CAG-10. 

Docket  Nos.  RP83-137-030  and  RP85-31- 

004.  Transcontinental  Gas  Pipe  Line 
Corporation 

CAG-17. 
Docket  No.  IS90-11-000.  et  ai.  Amerada 
Hess  Pipeline  Corporation,  et  al. 
CAG-1& 
Docket  No.  RP91-141-O0a  WiOiston  Basin 
Interstate  Pipeline  Company 
CAG-19. 
Docket  No.  RMB7-5-009,  Inquiry  Into 
Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of 
Interstate  Pipelines 
CAG-2a 
Docket  No.  RP91-128-002,  Viking  Gas 
Transmission  Company 
CAG-21. 
Docket  No.  RP92-19-002.  Transwestem 
Pipeline  Company 
CAG-22. 
Docket  No.  RP85-202-008.  Trunkline  Gas 
Company 
CAG-23. 
Docket  Nos.  RP85-20i-009  and  RP88-203- 
008,  Panhandle  Eastern  Pipe  Line 
Company  I 

CAG-24.  I 

Docket  No.  CP82:487-037,  Williston  Basin 
'  Interstate  Pipeline  Company 
CAC-25. 
Docket  Nos.  RP92-25-002  and  MT92-1-0O1. 
Iroquois  Gas  Transmission  System.  LP. 
CAG-2a 
Docket  Nos.  RPB2-3-001  and  RP9O-10e-«0O, 
et  a!..  Columbia  Gas  Transmission 
Corporation 
Docket  Nos.  RP92-2-001  and  RP90-107-00a 
et  aL  and  RP91-161-003,  et  aL  Columbia 
Gulf  Transmission  Company 


CAG-27. 
Docket  No.  RP91-212-002.  Stingray  Pipeline 
Company 
CAG-28. 

Omitted 
CAG-29. 
Docket  No.  RP91-21(M)03,  Tennessee  Gas 
Pipeline  Company 
CAG-30. 

Omitted 
CAG-31. 
Docket  Nos.  RP86-10-013  and  014. 
Williston  Basin  Interstate  Pipeline 
Company 
CAG-32. 
Docket  No.  RP81-85-004.  Truckline  LNG 
Company 
CAC-33. 
Docket  No.  RP91-18»-005.  El  Paso  Natural 
Gas  Company 
CAG-34. 
Docket  No.  RP92-18-001,  El  Paso  Natural 
Gas  Company 
CAG-35. 
Docket  No.  RP91-179-001,  The  Algonquin 
Customer  Group  v.  Texas  Eastern 
Transmission  Corporation 
Docket  Nos.  RP88-67-049.  RP8»-61-016, 
RP88-221-mi.  CP86-46-000.  CP82-446- 
002. 003. 004. 005  and  007,  Texas  Eastern 
Transmission  Corporation 
CAG-36. 

Docket  No.  TQ91-7-24-002.  Equitrans,  Inc. 
CAG-37. 

Omitted 
^CAC-3a 

Docket  No.  CP91-2819-000, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-39. 
Docket  No.  ST88-1-001,  Arkansas  Western 
Gas  Company 
CA&-40. 

Omitted 
CAG-41. 
Docket  No.  RP90-143-006.  CNG 
Transmission  Corporation 
CAG-42. 
Docket  No.  PR91-6-000,  KansOk 
Partnership 
CAG-43. 
Docket  Nos.  IS90-21-000,  IS90-13-000, 
IS9O-32-O00,  IS9O-4O-000,  IS91-1-000, 
SP91-3-O0a  SP91-5-000,  IS91-21-000, 
1891-28-000.  IS91-33-000  and  IS92-1»- 
000,  Williams  Pipeline  Company 
Docket  Nos.  IS90-39-000.  IS91-3-000  and 
IS91-32-000,  Enron  Liquids  Pipeline 
Company 
CAG-44. 
Docket  No.  SP92-9-000.  Pre-Granted 
Special  Permission  for  Oil  Pipelines 
CAG-45. 

Omitted 
CAG-48. 
Docket  No.  ST92-1312-000.  Seagull 
Shoreline  System 
CAG-47. 
Docket  No.  GP92-4-00a  Railroad 
Commission  of  Texas,  Tight  Formation 
Determination  Texas-lS  Addition  4, 
FERC  No.  JD92-02S04T 
CAG-4& 
Docket  No.  GP91-9-00a  Vernon  E. 
Faulconer,  Inc. 
CAG-49. 


Omitted 
CAG-50. 
Docket  No.  CI91-123-000.  Omega  Pipeline 

Company 
Docket  No.  092-5-000,  Westar  Marketing 

Company 
Docket  No.  CI92-6-000,  HPL  Gas  Company 
CAG-51. 
Docket  No.  CP91-1798-001.  Natural  Gas 
Pipeline  Company  of  America 
CAC-52. 
Docket  No.  CP88-34-001.  Trunkline  Gas 
Company 
CAG-53. 
Docket  No.  CP88-760-012,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-54. 
Docket  No.  CP89-634-014,  Iroquois  Gas 
Transmission  System,  LP. 
CAG-55. 
Docket  Nos.  CP88-171-010  and  012. 
Tennessee  Gas  Pipeline  Company 
CAG-56. 
Docket  No.  CP81-428-001.  Questar  Pipeline 
Company 
CAG-57. 
Docket  No.  CP90-14-002.  Transwestem 
Pipeline  Company 
CAG-58. 
Docket  No.  CP89-2062-001.  Overthrust 
Pipeline  Company 
CAG-59. 
Docket  No.  CP92-280-00a  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-60. 
Docket  No.  CP92-287-<N»,  Arkia  Energy 
Resources,  a  division  of  Arkla,  Inc. 
CAG-61. 
Docket  No.  CPSl-2891-OOa  Granite  State 
Gas  Transmission.  Inc. 
CAG-62. 
Docket  No.  CP91-501-000.  Sabine  Pipe  Line 
Company 
CAG-63. 
Docket  No.  CP89-1-008,  Mojave  Pipeline 
Company 
CAG-64. 
Docket  No.  CP89-204»-006.  Kern  River  Gas 
Transmission  Company 
CAG-eS. 
Docket  No.  CP87-146-001,  West  Lincoln 
Natural  Gas  District  and  Southern 
Natural  Gas  Company 
CAG-66. 
Docket  No.  CP91-1616-000,  ANR  Pipeline 

Company 
Docket  No.  CP91-1634-O00,  Great  Lakes 
Gas  Transmission  Limited  Partnership 
CAG-67. 
Docket  Nos.  CP91-2340-000  and  MG88-56- 
001,  RingWood  Gathering  Company 
CAG-6& 
Docket  No.  CP91-2938-00e,  National  Fuel 
Gas  Supply  Corporation 
CAC  69 
Docket  Nos.  CP88-171-011  and  CP81-108- 
009.  Tennessee  Gas  Pipeline  Company 
CAG-70. 
Docket  Nos.  CP91-967-000  and  002. 

Northern  Border  Pipeline  Company 
Docket  No.  CPBl-1071-000,  Natural  Gas 
Pipeline  Company  of  America 
CAG-71. 
Docket  Nos.  CP91-2322-O0a  002  and  CP9(>- 
767-000,  Paiute  Pipeline  Company 
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CAG-72. 
Docket  No.  CP91-780-002.  Northwest 
Pipeline  Corporation 
CAG-73. 
Docket  Nos.  CP91-1S80-000  and  001, 
Algonquin  Gaa  Transmission  Company 
and  Texas  Eastern  Transmission 
Corporation 
CAG-74. 
Docket  No.  CP84-252-00S.  Trans- . 
Appalachian  Pipeline,  Inc. 
CAG-75. 
Docket  No.  CPgO-1478-000.  Northern 
Border  Pipeline  Company 
CAG-76. 
Docket  Nos.  CP92-232-000  and  MG88-1»- 
003,  Blue  Dolphin  Pipe  Line  Company 
CAG-77. 
Docket  Nos.  CP88-362-002  and  CPe9-363- 
002,  North  Country  Gas  Pipeline 
Corporation 
CAG-78. 
Docket  Nos.  RP92-81-0Q0  and  001.  Texas 
Eastern  Transmission  Corporation 
CAG-79. 
Docket  No.  RPg2-84-00a  Panhandle 

Eastern  Pipe  Line  Company 
Docket  Na  CP92-83-000.  Trunkline  Gas 
Company 
CAG-80. 
Docket  No.  RPg2-72-000.  Carnegie  Natural 
Gas  Company 
CAG-ei. 
Docket  No.  RPg2-75-00a  Northern  Natural 
Gas  Company 
CAG-82. 
Docket  Nos.  CP92-240-001  and  CP92-241- 
001,  Mojave  Pipeline  Company  and  Kern 
River  Gas  Transmission  Company 

Hydro  Agmda 
H-1. 

Omitted 

* 
Electik  Agenda 

E-1. 
Docket  Nos.  ER90-373-00Z,  ER9O-374-002. 
and  ERg(V-390-002,  Northeast  Utilities 
Service  Company.  Order  on  rehearing 

E-2. 
Docket  Nos.  EC90-10-004,  ER9O-143-0O4, 
ER90-144-004,  ER90-145-004  and  EL90- 
9-004,  Northeast  Utilities  Service 
Company  (Re  Public  Service  of  New 
Hampshire).  Opinion  on  request  for 
briefing. 

Oil  and  Gas  Agenda  ' 

/.  Pipeline  Rate  Matters 

ra-1. 

(A) 
Docket  No.  MG88-02-004.  Algonquin  Gas 

Transmission  Company 
Docket  No.  MG88-44-003,  ANR  Pipeline 

Company 
Docket  Nos.  MG88-2(M»3  and  004.  Arkla 

Energy  Resources,  division  of  Arkla,  Inc. 
Docket  No.  MG90-06-002,  Canyon  Creek 

Compression  Company 
Docket  Nos.  MGa9-04-004  and  005, 

Carnegie  Natural  Gas  Company 
Docket  No.  MG88-53-003,  CNG 

Transmission  Corporation 
Docket  No.  MG88-45-003,  Colorado 

Interstate  Gas  Company 
Docket  No.  MG88-03-004.  Florida  Gas 

Transmission  Company 


Docket  No.  MG90-04-002.  Midwestern  Gas 

Transmission  Corporation 
Docket  Nos.  MG88-12-003  and  005, 

Mississippi  River  Transmission 

Corporation 
Docket  No.  MG89-14-002.  Moraine  Pipeline 

Company 
Docket  No.  MG6S-31-aoa.  Natural  Gas 

Pipeline  Company  of  America 
Docket  No.  MG88-35-004,  Northern  Border 

Pipeline  Company 
Docket  No.  MG88-07-404.  Northern  Natural 

Gas  Company 
Docket  No.  MG88-55-004.  Panhandle 

Eastern  Pipeline  Company 
Docket  No.  MG88-lS-003,.Southem  Natural 

Gas  Company 
Docket  No.  MG91-02-002.  Southwest  Gas 

Storage  Company 
Docket  No.  MG90-0e-002.  Stingray  Pipeline 

Company 
Docket  No.  MGW-19-004,  Tennessee  Gas 

Pipeline  Company 
Docket  No.  MG887-28-004.  Texas  Eastern 

Transmission  Corporation 
Docket  No.  MG68-47-O03.  Texas  Gas 

Transmission  Corporation 
Docket  Na  MG80-07-002.  Trailblazer 

Pipeline  Company 
Docket  No.  MG88-09-001  Transwestem 

Pipeline  Company 
Docket  Na  MG88-54-003.  Trunkline  Gas 

Company 
Docket  No.  MG90-03-002.  Trunkline  LNG 

Company 
Docket  No.  MGa8-05-004.  United  Gas  Pipe 

Line  Company 
Docket  Na  MG88-50-003,  Williams  Natural 

Gas  Company.  Order  on  rehearing  and 

clarification  concerning  Order  Na  407 

filings. 


(B) 


Docket  No.  MG68-02-003,  Algonquin  Gas 

Transmission  Company 
Docket  No.  MG9(W»-001,  Canyon  Creek 

Compression  Company 
Docket  No.  MG8&-53-002,  CNG 

Transmission  Corporation 
Docket  No.  MG89-11-004,  Columbia  Gas 

Transmission  Corporation 
Docket  No.  MG88-10-002,  Columbia  Gulf 

Transmission  Company 
Docket  No.  MG91-O4-000,  East  Tennessee 

Natural  Gas  Company 
Docket  No.  MG89-13-002,  Green  Canyon 

Pipe  Line  Company 
Docket  No.  MG91-01-001.  National  Fuel 

Gas  Supply  Corporation 
Docket  Na  MGOO-OZ-OOl,  Ohio  River 

Pipeline  Company 
Docket  No.  MG88-55-003,  Panhandle 

Eastern  Pipeline  Company 
Docket  No.  MG88-11-001.  Questar  Pipeline 

Company 
Docket  No.  MG88-06-003,  Sea  Robin 

Pipeline  Company 
Docket  No.  MG91-02-001,  Southwest  Gas 

Storage  Company 
Docket  No.  MG90-08-001,  Stingray  Pipeline 

Company 
Docket  No.  MG88-19-003,  Tennessee  Gas 

Pipeline  Company 
Docket  No.  MG88-2e-003,  Texas  Eastern 

Transmission  Corporation 
Docket  No.  MG90-07-001,  Trailblazer 

Pipeline  Company 


Docket  Nos.  MG80-51-OO1  and  002.        * 

Transcontinental  Gas  Pipe  Line 

Corporation 
Docket  No.  MG88-54-002,  Trunkline  Gas 

Company 
Docket  No.  MG90-03-001.  Trunkline  LNG 

Company 
Docket  No.  MG8&-OS-003.  United  Gas 

Pipeline  Company 
Docket  No.  MG88-13-004,  Valero  hiterstate 

Transmission  Company 
Docket  No.  MG9(V-11-a02.  Viking  Gas 

Transmission  Company.  Order 

concerning  Order  No.  497  filings. 
(C) 
Docket  No.  MG89-16-001,  Caprock  Pipeline 

Company 
Docket  Na  MGa»-04-004,  Mid  Louisiana 

Gas  Company 
Docket  No.  MG88-06-003,  MIGC.  Inc. 
Docket  No.  MGa0-23-OOl.  Superior 

Offshore  Pipeline  Company 
Docket  No.  MG88-24-002.  Texas  Sea  Rim 

Pipeline.  Inc. 
Docket  No.  MG86-33-003.  Valley  Gas 

Transmission  Company.  Order 

concerning  Order  No.  497  filings. 
(D) 
Docket  No.  MG92-1-000.  IroquoU  Gas 

Transmission  System.  LP.  Order  on 

Standards  of  Conduct  fiHngs  under  Order 

Nos.  497  and  497-A. 
(E) 
Docket  No.  MG92-Z-a».  Michigan  Gas 

Storage  Company.  Order  on  Standards  of 

Conduct  filings  under  Order  Nos.  497  and 

497-A. 
(F) 
Docket  No.  MG9O-0O4-O01.  Midwestern 

Gas  Transmission.  Order  on  Standards 

of  Conduct  filings  under  Order  Nos.  497 

and  497-A. 
(C) 
Docket  No.  MG91-O5-O0O.  bverthnist 

Pipeline  Company.  Order  on  Standards 

of  Conduct  filings  under  Order  Nos.  497 

and  497-A. 
(H) 
Docket  No.  MG89-18-003.  Seagull 

Interstate  Corporation.  Order  on 

Standards  of  Conduct  filings  under  Order 

Nos.  497  and  497-A. 

(I) 
Docket  No.  MG6fr-47-O0Z  Texas  Gas 
Transmission  Company.  Order  on 
Standards  of  Conduct  filings  under  Order 
Nos.  497  and  497-A. 

(f) 
Docket  No.  MG91-0e-000,  Wyoming 
Interstate  Company.  Ltd.  Order  on 
Standards  of  Conduct  filings  under  Order 
Nos.  497  and  497-A. 
PR-2. 
Docket  Nos.  RP91 -41-001.  002.  RP91-00-000 
and  001.  Columbia  Gas  Transmission 
Corporation.  Order  on  rehearing. 
PR-3. 
Docket  Nos.  TQ89-1-46-033.  RP86-185-012. 
RP86-iee-017  and  CP90-1964-00a 
Kentucky  West  Virginia  Gas  Company. 
Docket  No.  CPgO-198S-000.  Columbia  Gas 
Transmission  Corporation.  Order  on 
rehearing. 
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//.  Producer  Matters 

PP-1. 
Reserved 

///.  Pipeline  Certificate  Matters 

PC-1. 

Reserved 
Lois  D.  Casheil. 

Secretary. 

[FR  Doc.  92-2067  Filed  1-23-92;  2:38  pm] 

WLUNO  CODE  t717-01-« 

FEDERAL  DEPOSIT  iNSURANCE 
CORPORATION 

Notice  of  Matters  To  Be  Added  to  the 
Agenda  for  Consideration  at  an  Agency 
Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
the  following  matters  will  be  added  to 
the  agenda  for  consideration  at  the  open 
meeting  of  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
scheduled  to  be  held  at  10:00  a.m.  on 
Tuesday,  January  28, 1992.  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
N.W.,  Washington,  D.C.:  j     ' 

Memorandum  re:  PICO  Industry  Semi- 
Annuai  Assessment  of  Savings  Association 
Insurance  Fund  Members. 

Memorandum  re:  Definition  of  Highly 
Leveraged  Transactions. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  January  23, 1992. 


Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson, 

Executive  Secretary. 

[FR  Doc.  92-2027  Filed  1-23-92;  2:20  pm] 

HLUNG  COOE  •714-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  20, 1992. 

A  closed  meeting  will  be  held  on 
Friday,  January  24, 1992,  at  2:30  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4).  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a]  (4),  (8),  (g](i]  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday,  January 
24, 1992,  at  2:30  p.m.,  will  be: 

Regulatory  matter  regarding  financial 
institution. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 


Institution  of  injunctive  actions. 
Litigation  matter. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Jonathan 
Gottlieb  at  (202)  272-2200. 

Dated:  January  22, 1992. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  92-2028  Filed  1-23-92:  2:21  pm] 
BHJJNG  COOE  MIO-OI-M 

UNITED  STATES  INSTITUTE  OF  PEACE 
DATE:  January  30, 1992. 
TIME:  9:00  a.m.  to  5:30  p.m. 
LOCATION;  1550  M  Street,  N.W.  (ground 
floor  conference  room),  Washington, 
D.C. 

STATUS:  (Open  session) — Portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Pub  Law.  (98-525). 

AGENDA:  (Tentative) — Consideration  of 
the  minutes  of  the  fiftieth  meeting  of  the 
Board  of  Directors;  Chairman  Report; 
President's  Report;  Board  Committee 
Reports. 

contact:  Mr.  Gregory  McCarthy, 
Director,  Public  Affairs  and  Information, 
telephone  202/457/1700. 

Dated:  January  22, 1992. 
Ms.  Betnice  |.  Carney, 
Director,  Office  of  Administration,  United 
States  Institute  of  Peace. 
(FR  Doc.  92-2055  Filed  1-23-92;  2:22  pm] 
atumo  COOE  iis»-oi-« 
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documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1205 

[CN-91-002] 

Amendment  to  the  Cotton  Board  Rules 
and  Regulations 

Correction 

In  proposed  rule  document  91-30001 
beginning  on  page  65450  in  the  issue  of 
Tuesday,  December  17, 1991,  make  the 
following  corrections: 

1.  On  page  65450,  in  the  third  column, 
in  the  third  full  paragraph,  in  the  fourth 
line,  "$43,075,853"  should  read 
"$41,075,853". 

2.  On  page  65451,  in  the  first  column, 
in  the  fourth  full  paragraph,  in  the  third 
line,  insert  "serve"  after  "would";  and  in 
the  second  line  from  the  bottom,  insert 
the  phrase  "of  compliance,  or  in  cases 
when  the  importer  seeks  an  exemption" 
after  "evidence". 

§1205.510    [Corrtcted] 

3.  On  page  65456,  in  §  1205.510(b)(3). 
in  the  second  column  of  the  page: 

a.  In  the  3rd  column  of  the  table 
(Cents/KG.),  13  lines  &om  the  bottom, 
"0.6465"  should  read  "0.6454". 

b.  In  thejirst  column  of  the  table  (HT^ 
classification),  five  lines  from  the 
bottom,  "6100303045"  should  read 
,"6110303045" 

nUMQ  CODE  t$0S41« 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  354   > 
9CFR  Part  130 

[Docl(«t  No.  91-135] 
RiN  0579-AA43 

User  Fees~Agricultural  Quarantine  and 
Inspection  Services,  Phytosanitary 
Certificates,  Animal  Quarantine 
Services,  Veterinary  Diagnostics, 
Export  Health  Certificates 

Correction 

In  rule  document  92-536  beginning  on 
page  755  in  the  issue  of  Thursday, 
January  9, 1992,  make  the  following 
correction: 

On  page  766,  in  the  first  column,  in  the 
fourth  full  paragraph,  in  the  eighth  line, 
after  "export"  insert  "health  certificates 
might  be  such  a  potential  situation. 
Many  export  health". 

BUXINQ  COOE  1B0S414  i 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  91-194] 

Importation  of  Apricots,  Persimmons, 
and  Pomegranates  From  Sonora, 
Mexico 

Correction 

In  proposed  rule  document  92-535 
beginning  on  page  846  in  the  issue  of 
Thursday,  January  9, 1992,  make  the 
following  correction: 

On  page  846,  in  the  second  column, 
under  supplsmentaiiv  inpohmation:.  in 
the  third  full  paragraph,  in  the  ninth  line, 
after  "Empalme."  insert  "Guaymas". 

MUINQ  COOC  ISOMI-O 


DEPARTMENT  OF  COMMERCE 

Intemational  Trade  Administration 

Massachusetts  Institute  of 
Technology,  et  aL;  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

Correction 

In  notice  document  91-30091    ^ 
appearing  on  page  65466  in  the  issue  of 
Tuesday,  December  17. 1991,  in  the  third 
column,  in  the  eighth  line  from  the  top. 
"Co,"  should  read  "COi". 

MLUNO  CaOf.  ISOS-QM) 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(WY-930-4214-10;  WYW  47613] 

Termination  of  Segregative  Effect  of 
Withdrawal  Application;  Wyoming 

Correction 

In  the  issue  of  Tuesday,  November  26, 
1991,  beginning  on  page  59979.  in  the 
correction  of  notice  document  91-25383, 
on  page  59980,  in  the  first  column,  in 
fourth  line.  "63"  should  read  "83". 

MLUNO  COOC  1fO»«1« 


DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Part  60-250 

RIN  121S-AA73 

Affirmative  Action  Ol>llgations  of 
Contractors  and  Sut>contractors  for 
Disabled  Veterans  and  Veterans  of  the 
Vietnam  Era;  Amendment  of  the 
DefinitkNi  of  Vietnam  Era  Veteran 

Correction 

In  rule  document  91-31334  appearing 
on  page  498  in  the  issue  of  Monday, 
January  6. 1992.  in  the  first  column,  in 
the  next  to  last  line,  "Public  Law  201- 
16."  should  read  "PubUc  Law  102-16.". 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  71  and  171 

(Docket  No.  24456;  Amendment  Nos.  71-14 
and  171-161 

BIN  2120-AB95 

Airspace  Reclassification 

Correction 

In  rule  document  91-29869  beginning 
on  page  65638  in  the  issue  of  Tuesday, 
December  17. 1991.  mai<e  the  following 
corrections: 

§71.77    ICorrectedl  ! 

1.  On  page  65658,  iri  the  third  column, 
in  §  71.77(b)(1).  in  the  first  line,  insert 
"(b)"  after  "paragraph". 

§171.271    (Corrected! 

2.  On  page  65685.  in  the  second 
column,  in  §  171.271,  insert  five  stars 
above  paragraph  (e). 
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43  CFR  Part  3610 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  3610 
(AA-68(M)1-4142-02) 
RIN  1004-AB76 

Mineral  Materials  Disposal 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  mineral  materials  sales 
regulations  of  the  Bureau  of  Land 
Management  (BLM)  to  provide  longer 
terms  for  sales  contracts  and  to  allow 
extensions  of  such  contracts  for  one 
additional  term. 

DATES:  Comments  should  be  submitted 
by  March  27, 1992.  Comments  received 
or  postmarked  after  the  above  date  may 
not  be  considered  in  the  decisionmaking 
process  on  the  fmal  rule.  Comments 
should  be  sent  to:  1 

Director  (140),  Bureau  of  Land 
Management,  Room  5555,  Main  , 
Interior  Building.  1849  C  Street,  NW.. 
Washington.  DC  20240. 

Comments  will  be  available  forpublic 
review  at  the  above  address  during 
regular  business  hours  [7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 
FOR  FURTNHI  MPORMATKM  CONTACT: 
Dr.  Durga  N.  Rimal  (20Z)  208-4147. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  amend  43  CFR  part 
3610  in  order  to  facilitate  purchase  and 
development  of  federal  mineral 
materials,  principally  construction 
aggregates,  by  private  industry.  The 
existing  regulations  are  unnecessarily 
restrictive  and  only  allow  a  maximum 
10-year  tens,  with  no  renewal 
provisions,  for  mineral  material  sales. 
(Extension  of  one  year  may  be  granted 
for  delays  caused  due  to  circumstances 
beyond  the  control  of  the  permittee.) 
The  proposed  rule  would  provide  that    - 
competitive  contracts  for  the  sale  of 
mineral  materials  may  be  made  for  up  to 
15  years,  and.  upon  payment  of  the  full 
original  contract  amount,  and  upon 
reappraisal,  could  be  extended  for  a 
maximum  period  of  another  15  years  to 
purchase  additional  amounts  of  material 
from  the  original  contract  site. 
Experience  has  demonstrated  that  10 
years  is  often  insufficient  to  develop 
materials  sites  on  a  scale  large  enough 
to  be  economic.  It  is  likely  that  15  years 
is  sufHcient  for  complete  development  of 
most  economic  sites,  but  allowing  an 
extension  should  guarantee  such 
development. 


A  provision  would  be  added  to  allow 
the  BLM  to  segregate  tracts  of  laad  from 
mining  daim  location  for  a  period  <tf  2 
years  if  the  tracts  are  offered  for 
competitive  mineral  materials  sales.  The 
segregation  is  needed  to  prevent 
location  of  mining  claims  while  sales  are 
being  processed.  Existing  regulations, 
which  are  not  affected  by  this  ptopoted 
rule,  do  not  allow  sale  of  mineral 
materials  from  lands  encumbered  with 
mining  claims. 

Other  changes  would  be  made  as  to 
bonding  and  installment  paymeirt 
requirements  to  reduce  unnecessary 
fmancial  burdens  on  the  public  ndrile 
assuring  that  the  amount  of  bond 
required  is  not  less  than  that  needed  to 
accomplish  the  projected  reclamatkNi 
work,  and  that  the  initial  paymmt  is  not 
unreasonable  for  large  scale  and  loog 
term  contracts.  The  regulations  would 
be  further  amended  to  allow  certificates 
of  deposit  issued  by  Federally  insured 
financial  institutions  to  be  used  as 
bonds.  Such  certificates  cf  deposit 
would  be  held  by  the  BLM.  Accrued 
interest  would  be  returned  to  the 
purchaser. 

The  principal  author  of  this  proposed 
rule  is  Dr.  Durga  N.  Rimal  of  the 
Division  of  Mining  Law  and  Salable 
Minerals,  assisted  by  the  staff  of  tte 
Division  of  Legislation  and  Regulatory 
Management.  BLM. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  humaa 
enviroBnient.  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Poticy 
Act  of  1969  (42  US.C.  4332(2)(C))  is 
required.  The  Bureau  of  Land 
Management  has  determined  that  tliis 
proposed  rule  is  categorically  excluded 
from  further  environmental  review 
pursuant  to  516  Departmental  Mumal 
(DM),  chapter  2,  appendix  1.  item  1.10, 
and  that  the  proposal  would  not 
significantly  affect  the  ten  criteria  for 
exceptions  listed  in  516  DM  2.  appendix 
2.  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  environmental  pdides 
and  procedures  of  the  Department  of  the 
Interior,  "categorical  exclusions"  means 
a  category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  Federal  agency 
and  for  which  neither  an  enviromnental 
assessment  nor  an  environmental 
impact  statement  is  required. 

The  Department  of  the  Interior  has 
determined  under  Executive  Order  122M 
.  that  this  document  is  not  a  major  nile.  A 


major  rule  is  any  regulation  that  is  likely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
oa^r  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
ageacies.  or  geographic  regions,  ^r 
significant  adverse  effects  on 
cmnpetition.  employment,  investment. 
IHodactivity.  innovation,  or  on  the 
Miitf  of  United  States-based 
eaterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  proposed  rule  would  have 
Uttie  effect  on  costs  or  prices  for 
consumers,  nor  would  there  be  a  need 
for  increasing  Federal.  State,  or  local 
agency  budget  or  personnel 
requirements.  Greater  demand  fur  the 
n»deral  mineral  materials  would  occur 
as  the  purchasers  would  be  able  to 
obtain  long-term  tenure  of  the  resources. 
However,  the  economic  impact  should 
be  minor.  There  should  be  an  indirect 
positive  impact  on  raining  and 
processing  operations  due  to  economy 
and  productivity  increases  resulting 
from  extended  operations.  The  proposed 
rule  will  not  have  a  gross  annual  effect 
oa  the  economy  of  more  than  $100 
mfflion.  nor  wiU  it  cause  major  increases 
in  costs  or  prices  for  any  private  or 
government  sector  of  the  economy. 

The  Department  has  determined 
under  the  Regidatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  that  it  will  not  have  a 
sigmficaot  economic  impact  on  a 
sabstanttal  number  of  small  entities.  The 
BLM  issues  or  manages  an  estimated 
1.900  mineral  material  sales  contracts 
per  year,  valued  at  $2.8  million.  The 
percentage  of  small  entities  involved  in 
(bese  contracts  is  unknown;  small 
entities  such  as  subcontractors  and  local 
construction  companies  are  well 
represented.  The  proposal  favors  no 
doBographic  group,  imposes  no  direct  or 
infirect  costs  on  small  entities,  and  does 
not  change  the  application  process  and 
requirements  for  contract  issuance. 
wUdi  do  not  favor  or  disfavor  small 
Milities. 

The  Department  certifies  that  this 
proposed  nde  does  not  represent  a 
gevemraental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  The  rule  will 
result  in  no  taking  of  private  property. 
As  required  by  Executive  Order  12830, 
(he  Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property. 

The  information  collection 
requimnent  contained  in  this  rule  has 
been  submitted  to  the  Office  of 
Maaaseewnt  and  Budget  for  approval  as 
reqidred  by  44  U.S.C  3501  et  seq.  The 
coHection  of  this  information  will  not  be 
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required  until  it  has  been  approved  by 
the  Office  of  Management  and  Budget. 

List  of  Subjects  for  43  CFR  Part  3610 

Government  contracts,  Public  lands — 
mineral  resources,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

Under  the  authorities  cited  below, 
part  3610,  group  3600,  subchapter  C, 
chapter  II,  subtitle  B,  title  43  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  3610-SALES  [AMENDED] 

1.  The  authority  citation  for  43  CFR 
part  3610  continues  to  read  as  follows: 

Authority:  Minerals  Management  Act  of 
)uly  31, 1947.  as  amended  (30  U.S.C.  601.  602). 

la.  Section  3610.0-9  is  added  to  read 
as  follows: 

§3610.0-9    Information  coUectkm. 

(a)  The  collections  of  information 
contained  in  subpart  3610  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0103.  The  information  will  be  used  to 
determine  whether  mineral  materials 
sales  contracts  should  be  issued  or 
extended.  Response  is  required  to  obtain 
a  benefit  in  accordance  with  30  U.S.C. 
601,  602. 

(b)  Public  reporting  burden  for  this 
information  is  estimated  to  average  0.25 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Information 
Collection  Clearance  Officer  (783), 
Bureau  of  Land  Management, 
Washington,  DC  20240,  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project.  1004-0103, 
Washington,  DC  20503. 

Subpart  3610— Mineral  Material  Sale* 
(Amended] 

2.  Section  3610.1-3  is  amended  by 
revising  the  introductor>-  text  of 
paragraph  (a)(3)  to  read  as  follows: 


S  3610.1-3    Payments  and  termination  by 
aQreement. 

(a)  •  *  • 

(3)  May.  when  the  sale  exceeds  $2,000, 
make  installment  payments  of  not  less 
than  $500  or  5  percent  of  the  total 
purchase  price,  whichever  is  greater, 
and  shall:  (i)  *  *  * 

3.  Section  3610.1-5  is  amended  by 
redesignating  paragraphs  (c)(2)  and 
(c)(3)  as  (c)(3)  and  (c)(4),  respectively, 
and  by  revising  paragraph  (a)  and 
adding  paragraph  (c)(2)  to  read  as 
follows: 

f  3610.1-5    Performance  and  reclamation 

(a)  The  authorized  officer  will  require, 
for  contracts  of  $2,000  or  more, 
performance  and  reclamation  bonds,  as 
follows: 

(1)  A  performance  bond  of  no  less 
than  5  percent  of  total  contract  value. 

(2)  A  reclamation  bond  of  no  less  than 
$500  or  an  amount  adequate  to 
accomplish  reclamation  to  the  standards 
provided  for  in  the  contract  or  permit, 
whichever  is  greater.  Where  contract 
sales  or  permits  are  made  from  a 
community  pit  and  a  reclamation  fee  is 
paid  by  the  permittee,  no  reclamation 

bond  is  required. 

*  •        *        *        • 

(c)  *  *  * 

(2)  Certificate  of  deposit  issued  by  a 
financial  institution,  the  deposits  of 
which  are  Federally  insured,  not  in 
excess  of  the  maximum  insurable 
amount  as  set  by  the  Federal  Deposit 
Insurance  Corporation,  made  payable  to 
or  assigned  to  the  United  States, 
explicitly  granting  the  authorized  officer 
full  authority  to  demand  immediate 
payment  in  case  of  default  in  the 
performance  of  the  terms  and  conditions 
of  the  contract  or  permit,  and  otherwise 
conforming  to  the  instructions  of  the 
authorized  officer.  The  certificate  shall 
explicitly  indicate  on  its  face  that  the 
authorized  officer's  approval  is  required 
prior  to  redemption-of  the  certificate  of 

deposit  by  any  party; 

*  •        *        *        • 

4.  Section  3610.3-1  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§3610.3-1    General. 

*  •        *        •        • 

(c)  Tracts  being  considered  for 
competitive  sale  of  mineral  materials, 
either  through  application  or  on  the 


initiative  of  the  authorized  officer,  may 
be  segregated  from  sale,  location,  or 
entry  under  the  public  land  laws, 
including  the  mining  laws,  upon 
publication  of  a  notice  of  segregation  in 
the  Federal  Register.  Such  segregation 
shall  continue  for  2  years  from  the  date 
of  publication,  unless  the  segregative 
effect  is  terminated  sooner  by 
publication  of  a  notice  in  the  Federal 
Register. 


§3610.3-6    (Amended] 

5.  Section  3610.3-6  is  amended  by 
removing  the  term  "10  years"  and 
inserting  instead  "15  years",  and  by 
adding  at  the  end  of  the  section  a 
comma  and  the  words  "or  contract 
renewal." 

6.  Section  3610.3-7  is  added  to  read  as 
follows: 

§3610.3-7    Contrect  ranewal. 

When  the  United  States  has  received 
the  full  contract  price  for  the  purchased 
mineral  material,  the  permittee  may 
apply  for  extension  of  the  contract  to 
purchase  additional  material  that  may 
be  available  at  the  contract  site.  The 
request  for  contract  extension  shall  be 
submitted  at  least  90  days  prior  to  the 
expiration  of  the  contract.  No  specific 
form  is  required.  So  long  as  all  of  the 
requirements  of  this  paragraph  are  met, 
a  one-time  extension  of  the  initial 
contract  shall  be  granted  by  the 
authorized  officer  for  a  maximum 
additional  term  of  15  years.  No 
extension  may  be  granted  without 
reappraisal  as  provided  in  §  3610.1-2. 
Prior  to  the  extension  of  the  contract  the 
permittee  may  be  required  to  increase  or 
decrease  the  amount  of  the  reclamation 
and  performance  bond  as  prescribed  in 
9  3610.1-5.  and  to  adopt  measures  to 
insure  the  prevention  of  unnecessary  or 
undue  degradation  of  the  land  pursuant 
to  9  3601.1-3  of  this  part. 

Dated:  November  19, 1991. 
Richard  RoMan, 

Deputy  Assistant  Secretary  of  the  Interior. 
|FR  Doc.  92-1764  Filed  1-24-92;  8:45  am) 
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DEPARTMENT  OF  LABOR 


Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

(Docket  No.  H-122I 

RIN1218-AB37 

Occupational  Exposure  to  Inooor  Air 
Pollutants;  Request  for  Information 

AQENCV:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 
action:  Notice  of  extension  of  the 
comment  period. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
published  a  Request  for  Information  on 
Indoor  Air  Pollutants  on  September  20, 
1991  (56  FR  47892).  The  comment  period 
was  120  days,  ending  on  January  21. 
1992.  A  written  request  to  extend  the 
comment  period  60  days  was  received 
on  January  15, 1992.  The  comment 
period  is  being  extended  for  this  60  day 
period. 

DATES:  Comments  should  be 
postmarked  on  or  before  March  20. 1992. 
ADDRESSES:  Comments  should  be 
submitted  in  quadruplicate  to  the  Docket 


Officer.  Docket  No.  H-122.  room  N-2625, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.  Washington. 
DC  20210.  Telephone:  (202)  523-7894. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Foster,  Occupational 
Safety  and  Health  Administration, 
Office  of  Public  Affairs,  room  N-3649. 
U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Telephone:  (202)  523-8151. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  20. 1991  OSHA 
published  a  Request  for  Information 
(RFI)  on  indoor  air  quajity  issues.  The 
issues  on  which  comment  is  requested 
are  organized  into  five  broad  categories: 
(1)  Definition  of  and  Health  Effects 
Pertaining  to  Indoor  Air  Quality;  (2) 
Monitoring  and  Exposure  Assessment: 
(3)  Controls:  (4)  Local  Policies  and 
Practices;  and  (5)  Potential  Content  of 
Regulation.  Specifically,  information  is 
requested  on  the  definition  of  and  the 
health  effects  attributable  to  poor  indoor 
air  quality;  ventilation  systems 
performance;  protocols  for  assessing 
indoor  air  quality;  mitigation  methods; 
building  maintenance  programs;  and  the 
potential  contents  of  a  regulation  should 


the  Agency  determine  that  such  action  is 
appropriate. 

Extension  of  the  Comment  Period 

OSHA  received  a  written  request  to 
extend  the  comment  period  60  days  on 
its  Request  for  Information  (RFI)  on 
Indoor  Air  Quality  issues.  The  requestor 
found  that  the  amount  and  complexity  of 
information  requested  in  the  RFI  could 
not  be  adequately  addressed  in  the 
amount  of  time  originally  given  (120 
days).  The  Agency  agreed  to  the  request 
for  additional  time.  Comments  sfiould  be 
postmarked  no  later  than  March  20. 
1992. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Dorothy  L  Strunk, 
Acting  Assistant  Secretary  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  20210.  It  is  issued 
pursuant  to  section  6(b]  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1593:  29  U.S.C.  655] 

Signed  at  Washington,  DC,  tiiis  21st  day  of 
January  1992. 
Dorothy  L  Strunk, 
Acting  Assistant  Secretary  of  Labor. 
(FR  Doc.  92-1827  Filed  1-24-92: 8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPPTS-53147:  FRL  4044-4] 

Premanufacture  Notices;  Monthly 
Status  Report  for  Septeml>er  1991 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(d)(3}  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
September  1991. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Docket  Office  NE-G004 
at  the  address  below  between  B  a.m. 
and  noon  and  1  p.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 
ADDRESSES:  Written  comments, 
identified  with  the  document  control 
number  "(OPPTS-53147)"  and  the 
specific  PMN  and  exemption  request 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401  M 
St..  SW.,  rm.  L-lOO,  Washington.  DC 
20460.  (202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling.  Director.  Environmental 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  rm. 
EB-44. 401  M  St..  SW..  Washington.  DC 
20460  (202)  382-3725. 
SUFPLEMENTARY  INFORMATION:  The 
monthly  status  report  published  in  the 
Federal  Register  as  required  imder 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during  September;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  September  (c) 
PMNs  for  which  the  notice  review 
period  has  ended  during  September  (d) 
chemical  substances  for  which  EPA  has 
received  a  notice  of  commencement  to 


manufacture  during  September  and  (e) 
PMNs  for  which  the  review  period  has 
been  suspended.  Therefore,  the 
September  1991  PMN  Status  Report  is 
being  published. 

Dated:  January  21. 1992. 
Ruby  N.  Boyd. 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

Premanufacture  Notice  Monthly  Status 
Report  for  SEPTEMBER  1991. 

I.  V2^>  Premanufacture  notircs  and  exemption 
requests  received  during  the  month: 

PMN  No. 


P 
P 
P 
P 
P 
P 


P  91-1370 
P  91-1374 
P  91-1378 
P  91-1382 
91-1388 
91-1390 
91-1394 
91-1398 
91-1402 
91-1406 
P  91-1410 
P  91-1414 
P  91-1418 
P  91-1422 
P  91-1426 
P  91-1430 
P  91-1434 
P  91-1438 
P  91-1442 
P  91-1448 
P  91-1450 
P  91-1454 
P  91-1458 
P  91-1462 
Y  91-0214 
91-0218 
91-0222 
91-0228 
91-0230 
91-0234 
91-0238 
91-0242 


91-13n 
91-1375 
91-1379 
91-1383 
91-1387 
91-1391 
91-1395 
91-1399 
91-1403 
91-1407 
91-1411 
91-1415 
91-1419 
91-1423 
91-1427 
91-1431 
91-1435 
91-1439 
91-1443 
91-1447 
91-1451 
91-1455 
91-1450 
91-1463 
91-0215 
91-0219 
91-0223 
91-0227 
91-0231 
91-0235 
91-0239 


P  91-1372 

P  91-1376 

P  91-1380 

P  91-1384 

P  91-1388 

91-1392 

91-1396 

91-1400 

91-1404 

91-1408 

P  91-1412 

P  91-1416 

P  91-1420 

P  91-1424 

91-1428 

91-1432 

91-1436 

91-1440 

P  91-1444 

P  91-1448 

P  91-1452 

P  91-1456 

91-1460 

91-1464 

91-0216 

91-0220 

91-0224 

91-0228 

91-0232 

91-0236 

91-0240 


91-1373 
91-1377 
91-1381 
91-1385 
91-1389 
91-1393 
91-1307 
91-1401 
91-140S 
91-1409 
91-1413 
91-1417 
91-1421 
91-1425 
91-1429 
91-1433 
P  91-1437 
P  91-1441 
P  91-1445 
91-1449 
91-1453 
91-1457 
91-1461 
91-1465 
91-0217 
91-0221 
91-0225 
91-0229 
91-0233 
91-OZ37 
91-0241 


II.  313  Premanufacture  notice!)  received 
previously  and  still  under  review  at  the  end  of 
the  month: 


PMN  No. 


83-0237 
85-1184 
87-0323 
88-0998 
88-1274 
88-1809 
88-1980 
88-1999 


84-0660 
86-1489 
87-0502 
88-1271 
88-1682 
88-1811 
88-1982 
88-2000 


85-0433 
86-1607 
87-1872 
88-1272 
88-1753 
88-1937 
88-1984 
88-2001 


P  85-0619 
P87-0iaS 
Pa8-0831 
P8S-1273 
Pafr-1807 
P  80-1938 
P  88-1985 
PaS-2100 


P  88-2169 
P  88-2228 
P  88-2484 
P89-0090 
Pa»-0385 
P  80-0538 
P  89-0775 
P  89-0957 
P  89-1038 
P  90-0158 
P  90-0248 
P  90-0282 
P  90-0550 
90-0608 
90-1318 
90-1322 
90-1511 
90-1530 
90-1624 
90-1722 
90-1840 
90-1984 
91-0101 
91-0109 
91-0113 
91-0179 
91-0230 
91-0242 
91-0246 
91-0328 
91-0464 
^91-0468 
P  91-0472 
91-0503 
91-0548 
91-0619 
91-0688 
91-0763 
91-0631 
91-0905 
P  91-0934 
P  91-0866 
91-1011 
91-1015 
91-1019 
91-1023 
91-1027 
91-1031 
91-1035 
P  91-1039 
P  91-1043 
P  91-1047 
P  91-1051 
P  91-1055 
P  91-1059 
P  91-1063 
P  91-1067 
P  91-1071 
P  91-1075 
P  91-1118 
P  91-1162 
P  91-1206 
P  91-1233 
P  91-1240 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


P 
P 
P 

P 
P 
P 
P 


P 
P 
P 
P 
P 
P 
P 


88-2196 

88-2229 

88-2518 

89-0091 

89-0386 

89-0676 

89-0636 

89-0958 

89-1058 

90-01519 

90-0249 

90-0263 

90-0564 

90-0707 

90-1319 

90-1358 

90-1527 

90-1531 

90-1687 

90-1723 

90-1893 

90-1985 

91-0102 

91-0110 

91-0118 

91-0180 

91-0231 

91-0243 

91-0247 

91-0358 

91-0465 

91-0469 

91-0487 

91-0514 

91-0572 

91-0659 

91-0689 

91-0818 

91-0853 

91-0912 

91-0939 

91-1000 

91-1012 

91-1016 

91-1020 

91-1024 

91-1028 

91-1032 

91-1036 

91-1040 

91-1044 

91-1048 

91-1052 

91-1056 

91-1060 

91-1084 

91-1068 

91-1072 

91-1077 

91-1131 

91-1163 

91-1210 

91-1234 

91-1243 


88-2212 

88-2230 

88-2529 

89-0254 

89-0387 

89-0697 

89-0837 

89-0959 

90-0002 

90-0211 

90-0260 

90-0372 

90-0581 

90-1280 

90-1320 

90-1422 

90-1528 

90-1564 

9Q-1inS 

90-1745 

90-1937 

91-0004 

91-0107 

91-0111 

91-0177 

91-0222 

91-0232 

91-0244 

91-0248 

91-0391 

91-0466 

91-0470 

91-0490 

91-0521 

91-0584 

91-0865 

91-0701 

91-0826 

91-0902 

91-0914 

91-0940 

91-1009 

91-1013 

91-1017 

91-1021 

91-1025 

91-1029 

91-1033 

91-1037 

91-1041 

91-1045 

91-1049 

91-1053 

91-1057 

91-1061 

91-1065 

91-1069 

91-1073 

91-1118 

91-1153 

91-1190 

91-1231 

91-1235 

91-1250 


P 
P 
P 
P 
P 
P 
P 
P 


88-2213 
88-2236 
89-0089 
89-0321 
89-0396 
89-0721 
89-0867 
89-0963 
P9(M)009 
P  90-0237 
90-0261 
90-0441 
90-0603 
90-1311 
90-1321 
90-1484 
90-1529 
90-1592 
90-1720 
90-1797 
90-1965 
91-0051 
91-0108 
91-0112 
91-0178 
91-0228 
91-0233 
91-0245 
91-0288 
91-0442 
91-0467 
91-0471 
91-0501 
91-0532 
91-0600 
91-0666 
91-0732 
91-0827 
91-0903 
91-0915 
91-0941 
91-1010 
91-1014 
91-1018 
91-1022 
91-1026 
91-1030 
91-1034 
91-1038 
91-1042 
91-1046 
91-1050 
91-1054 
P  91-1058 
P  91-1062 
91-1066 
91-1070 
91-1074 
91-1117 
91-1181 
91-1191 
91-1232 
91-1239 
91-1280 
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P  91-1279  P  91-1280  P  91-1281  P  91-1282 


P  91-1283 
P  91-1297 
P  91-1321 
P  91-1328 
P  91-1361 
P  91-1369 


P  91-1288 
P  91-1298 
P  91-1322 
P  91-1338 
P  91-1364 


P  91-1289 
P  91-1299 
P  91-1323 
P  91-1346 
P  91-1367 


P  91-1296 
P  91-1305 
P  91-1324 
P  91-1347 
P  91-1368 


III.  137  Premanufacture  notices  and 
exemption  request  for  which  the  notice  review 
period  has  ended  during  the  month.  (Expiration 
of  the  notice  review  period  does  not  signify  that 
the  chemical  has  been  added  to  the  inventor)). 

PMNNo. 


P  87-1555  P  89-0589 

P  89-0979  P  8»-0980 

P  90-1973  P  91-0043 

P  91-0145  P  91-0774 


P  89-0977  P  89-0978 

P  90-1731  P  90-1732 

P  91-0065  P  91-0091 

P  91-0775  P  91-0854 


P  91-0855 
P  91-0859 
P  91-1080 
P  91-1064 
P  91-1089 
P  91-1093 
P  91-1097 
P  91-1103 
P  91-1107 
P  91-1111 
P  91-1115 
P  91-1130 
P  91-1135 
P  91-1139 
P  91-1144 
P  91-1148 
P  91-1152 
P  91-1157 
P  91-1165 
P  91-1169 


91-0656 
91-0860 
91-1081 
91-1085 
91-1090 
91-1094 
91-1098 
91-1104 
91-1108 
91-1112 
91-1119 
91-1132 
91-1136 
91-1140 
91-1145 
91-1149 
91-1154 
91-1158 
P  91-1166 
P  91-1170 


91-0857 
91-0861 
91-1082 
91-1087 
91-1091 
91-1095 
91-1099 
91-1105 
91-1109 
91-1113 
91-1120 
91-1133 
91-1137 
91-1141 
91-1146 
91-1150 
91-1155 
91-1159 
91-1167 
91-1171 


91-0858 
91-0966 
91-1083 
91-1068 
91-1092 
91-1096 
91-1100 
91-1106 
91-1110 
91-1114 
91-1121 
91-1134 
91-1138 
91-1142 
91-1147 
91-1151 
91-1156 
91-1160 
91-1168 
91-1172 


P  91-1174 
P  91-1178 
P  91-1182 
P  91-1186 
P  91-1192 
P  91-1201 

Y  91-0202 

Y  91-0206 

Y  91-0210 

Y  91-0214 

Y  91-0218 


P  91-1175 
P  91-1179 
P  91-1183 
P  91-1187 
P  91-1193 
P  91-1202 

Y  91-0203 

Y  91-0207 

Y  91-0211 

Y  91-0215 


91-1176 
91-1180 
91-1184 
91-1188 
91-1194 
91-0200 
91-0204 
91-0208 
91-0212 
91-0216 


91-1177 
91-1181 
91-1185 
91-1189 
91-1196 
91-0201 
91-0205 
91-0209 
91-0213 
91-0217 


IV.  63  Chemical  Substances  tor  Which  EPA  Has  Received  Notices  of  Commencement  To  Manof acture 


PMNNo. 


P  83-0835 
P  65-0783 
P  86-0501 
P  86-1489 
P  87-1122 
P  87-1553 
P88-0003 
P  88-0178 
P  88-1460 
P  88-1914 
P  88-2169 
P  88-2179 
P  88-2181 
P  89-0236 
P  89-0680 

P  89-0768 
P  89-1044 
P  90-0220 
P  90-0670 
P  90-0691 

P  90-1289 
P  90-1364 
P  90-1809 
P  90-1829 
P  90-1920 
P  90-1956 
P  90-1992 
P  91-0068 
P  91-0141 
P  91-0151 
P  91-0204 
P  91-0223 
P  91-0238 
P  91-0318 
P  91-0348 
P  91-0361 
P  91-0382 
P  91-0385 
P  91-0411 
P  91-0487 
P  91-0496 
P  91-0551 
P  91-0553 
P  91-0605 
P  91-0608 
P  91-0646 
P  91-0664 

P  91-0720 
P  91-0741 
P  91-0758 
P  91-0761 
P  91-0787 


Identity/Generic  Name 


G  Substituted  benzoate  sail 

G  CMorinated  cydic  olefin/polydiene  adduct . 

G  Aromatic  diamine 

G  19  Ci  dooa  cti2)yoch2och2ch-oh. 

G  SubMHMad  morphotine 

G  Substituted  triphenylmethane. 

G  Modified  styrane  copolymer. 


1 , 1  -Bis  (AdMtiylaminophenylH.4<ilphenyl-1  .S-butadiene. 

G  2,5-Dimercaplo-1.3,4-1Nadiazola  reaction  product 

Methyl  qualenwry  of  oxyelttylatod  Iriethylenetetramine 

G  Calionic  tefpotymar  of  acrylamide 

G  ANpheiic  epoxy  monomer. . 
G  ANpfiatic  epoxy  monomer. . 


4-Oibenzylamino-2-methyl  benzMebyde-diphenyl  hydrazone.. 
G  Polycydoalipltatic  esters 


G  Heterocyfic  substituted  alkyl  amine. . 
G  Aromatic  pyromellitic  tetrapolymide.. 
G  Silicone  glycol. 


G  Modified  diphenylmetfiane  diisocyanate.. 
G  Salts  of  acrylate-aromatic  polymers 


2-Nitro-4-methoxyphenyl-1-(2-naphtt)Oxy-3-benzo  toiuidide)  azo.. 

G  Fatty  acidamir>e-«rganic  salt 

2.5-Oibutoxy-4-(4-morpholinyl)benzenamine  H2S04)X 

G  Styrene  acrylic  latex. 

G  Polyester.. 


G  Acrylic  solution  resin. 

G  Butylene  oxide/attiylene  oxide  copolymer 

Fatty  acids.  Cii-unsaturated,  dimers.  hydrogwtated,  methyl  esters... 

G  Copolyester. 

G  Alcohol,  alkali  metal  salt 

G  Oisubstituted  pyridinium  bromide .'. 

G  Aliphatic  diamirw .". 

G  Phenolic  epoxide  sulfonamide. 


Date  of 
CommerKement 


G  2-<HydroxymethyO-2-methyl-l,3-propanediol  triester..._ 

G  Organometallic  compound 

G  Styrenated  amino  acrylated  copolymer. 

G  Unsaturated,  cyclic  siloxane  polyfriers..» 
4-Hexennitrilo,  2Hmethyl-2-benzyl.. 


/V,A</V,"N"-tetragglycidyl-4.4-methylenebis(2-ethylbenzenamine 

G  Cart>amine  derivative „. _ 

G  Pdy-peridinyl  siloxane _ ] !..„ 

G  Glycadyl  azide  polymer _ 

G  Condensation  polymer,  of  an  aromatic  sulfonic  acid,  urea  aliphatic  aldehyde  and  a  cyclic  acid  amirw  salt 

G  Hydroxy  modified  resia 

G  Alkyl  chloride „ 

G  Polysubstituted  acrylfe  copolymer  latex. .'. 

4.4-Methy1ene  bis  benzene  amine,  polymer  with  (2-methylphenoxy)methyl  oxirane  and  4,4'-(mothylethy1idiene)bi8phenol  polymer 
with  (choromethyO  oxirane.. 

G  Modified  rosin  ester  amide.  > _ _ „ „ 

G  AcryMc  copolymer. ] ' !.„!„!." 

G  Epoxy  adduct /..:..:. ...ZS.1....Z . Z.~l. 

G  Reactkxt  product  of  poly  alkyl  amines  and  alkyl  substituted  phenoNc  aminm.  .ZL™..  ™ „..™.ZU.Z. 

G  Aciytonitrile  copolymer. „ „ 


Februarys.  19S4. 
August  2.  1991. 
August  7.  1969. 
August  23,  1988. 
March  6.  1969. 
January  5,  1989. 
Febnjary  1,  1988. 
August  10,  1991. 
January  4, 1990. 
July  22,  1991. 
July  10.  1990. 
July  31,  1991. 
July  23.  1991. 
August  10, 1991. 
Sflplonib6f  14, 

1991. 
October  13. 1989. 
Augusts,  1991. 
July  27,  1991. 
August  4,  1991. 
November  2, 

1990. 
August  19,  1991. 
Julys.  1991. 
August  6.  1991. 
July  31,  1991. 
June  27,  1991.    - 
Augusts,  1991 
August  7.  1991. 
March  8,  1991. 
Augusts,  1991. 
Fabniary26.  1991. 
July  10.  1991. 
July  15,  1991. 
July  14.  1991. 
July  9.  1991. 
Julys.  1991. 
Augusts.  1991. 
Augusts.  1991. 
July  31,  1991. 
Augusts,  1991. 
July  22,  1991. 
August  10,  1991. 
July  15,  1991. 
July  31,  1991. 
July  2,  1991. 
July  9. 1991. 
July  25.  1991. 
July  11,  1991. 

July  26,  1991. 
July  12,  1991. 
July  31,  1991 
Augusts.  1991 
August  1, 1991. 


1992 


UMI 


31B0 
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IV.  63  Chemical  Substances  for  Which  EPA  Has  Receneo  Notices  of  Commencement  To  Manufacture— Continued 


PMNNa 


MenMy/Qenaric  Name 


Dateof 

CcNTwnonGOfvwnt 


P  91-0788 
P  91-0806 
P  91-0837 
P  91-0884 
Y88-0ei6 
Y89-0040 

Y  89-0041 

Y  89-0154 

Y  90-0198 

Y  90-0239 

Y  91-0115 


Q  Acrylonnttrito  copolymer 

Q  ModMad  aicytf  resin.. .„.„ 

Q  AfOffisHc  polyolhor  polyurotfisna »... 

Q  Polysstor  reiin  Mliition «..». — »... 

G  PolyaChar  btock  polyanKto  oopolyniBf . 
GAralkylpolyMlwdioL. 


G  Aromaiic  polyester  urethane. 

Q  TaN  oH  fatty  acid  modified  polyester.-.^ 

G  Oxyalkylated  resin  ester. 

G  Polycyciofaliphatic  aUcyl  esters. 

2,5-Furanediene/ethoxyetttene  copolymer.. 


August  1. 1991. 
August  7. 1991. 
August  2. 1991. 
August  13. 1991. 
July  2S.  1991. 
Apnl3.1991. 
January  12, 1990. 
August  1. 1991.4 
August  7. 1991. 
August  19.  1991. 
July  22.  1991. 


V.  26  Premanufacture  notices  for  which  the 
perioifhas  been  suspended.  i 

PMN  No.  ' 


P  88-1038 
P  91-1086 
P  91-1117 
P  91-1143 
P  91-1163 
P  91-1191 


P  91-0831 
P  91-1101 
P  91-1118 
P  91-1153 
P  91-1164 
P  91-1270 


91-0936 
91-1102 
91-1131 
91-1181 
91-1173 
91-1271 


P  91-0937 
P  91-1116 
P  91-1141 
P  91-1162 
P  91-1190 
P  91-1272 


P  91-1273  P  91-1274 


[FR  Doc.  92-1902  Filed  1-24-92:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  256 
RIN  1076-AC22 

Housing  Improvement  Program 

October  25, 1991. 

AOENCV:  Bureau  of  Indian  Affairs. 
Department  of  the  Interior. 
AcnOM:  Final  rule. 


r.  The  Bureau  of  Indian  Affairs 
(BIA)  is  issuing  a  final  rule  revising  the 
regulations  of  the  Housing  Improvement 
Program  (HIP)  in  accordance  with  the 
requirements  of  HIP  as  a  construction 
program  for  the  needy.  These 
regulations  also  establish  standard 
formulas  to  be  applied  in  the  selection 
and  development  of  priority  lists  of 
eligible  applicants. 
EmcriVC  date:  February  26, 1992. 
FOR  FUNTHEN  INFOIMIATION  CONTACT: 
Marvin  D.  Morgan.  Chief,  Division  of 
Housing  Assistance,  Bureau  of  Indian 
Affairs,  Mailstop  4640-MIB.  1849  C 
Street.  NW..  Washington.  DC  20240. 
Telephone  (202)  208-5427. 
SUPPUEMENTARY  INFORMATION:  The 

authority  to  issue  these  rules  and 
regulations  is  vested  in  the  Secretary  of 
the  Interior  by  25  U.S.C.  2  and  9.  This 
fmal  rule  is  published  in  exercise  of 
rulemaking  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  in  209  DM  8. 
Congressional  direction  contained  in  the 
FY  1984  Department  of  the  Interior  and 
Related  Agencies  Appropriation 
Conference  Report  directed  the  Bureau 
to  develop  a  program  which  is  more 
cost-effective  and  which  meets 
identified  housing  needs. 

In  response  to  the  above  directive,  the 
Bureau  developed  a  new  system  to 
achieve  the  results  intended.  The  new 
system  was  developed  by  a  team  of 
Bureau  and  tribal  personnel  over  an 
extended  period  of  time.  The  system 
was  presented  and  discussed  with  tribal 
officials  across  the  country.  Tribal  input, 
comments  and  recommendations  were 
considered  for  incorporation  into  the 
proposed  system. 

The  system  is  consistent  with  the 
emphasis  on  the  govemment-to- 
government  relationship  between  the 
federally  recognized  tribes  and  the 
federal  government.  The  tribes  will 
develop  and  maintain  an  inventory  of 
housing  needs  that  will  be  certified  by 
the  tribal  government.  Funding 
distribution  will  be  based  on  these 
inventories.  Tribes  are  encouraged  to 
contract  the  HIP  under  Pub.  L.  9S-638. 


the  Indian  Self-Determination  and 
Education  Assistance  Act. 

Prior  to  the  redirect,  many  program 
administrators  were  not  following  the 
requirements  to  bring  a  house  to  a 
standard  level  when  doing  repairs.  This 
resulted  in  a  large  number  of  homes 
being  technically  ineligible  for  second- 
time  services  while  still  remaining  in  a 
substandard  condition.  This  condition  is 
inconsistent  with  the  intent  of  the 
program  and  the  intent  of  the  redirect. 
Therefore,  the  effective  date  prohibiting 
second-time  service  was  changed  to 
coincide  with  the  date  Congress 
proposed  for  the  redirected  program  to 
be  implemented. 

A  new  distribution  system  for  HIP 
funds  was  developed  which  is  based 
upon  a  valid  and  consistent  inventory  of 
housing  needs  and  planned  program 
effort  that  addresses  tribal  housing 
needs  on  a  long-range  planned  basis. 
The  HIP  Selection  Criteria  were 
developed  as  a  corrective  action  to 
address  the  weakness  identified  by  the 
Inspector  General  and  the  General 
Accounting  Office  in  the  tribal  selection 
process  of  eligible  applicants  for  HIP 
assistance.  The  Selection  Criteria  were 
reviewed  and  accepted  by  the  Inspector 
General  and  the  General  Accounting 
Office. 

Comments  and  Changes 

A  proposed  rule  to  revise  the 
regulations  contained  in  25  CFR  part  256 
was  published  for  public  comment  in  the 
Federal  Register  on  Wednesday, 
September  12. 1990  (55  FR  37492). 
Interested  persons  were  invited  to 
submit  comments  by  November  13. 1990. 
The  period  for  commenting  on  the 
proposed  rule  to  25  CFR  part  256  to 
implement  the  HIP  as  a  construction 
program  for  needy  Indians,  and  to 
establish  standard  formulas  in  the 
selection  and  the  development  of 
priority  lists  of  eligible  applicants, 
closed  on  November  13. 1990.  Timely 
comments  were  received  from  25 
respondents. 

Section  256.2    Definitions 

One  untimely  response  opposed  the 
definition  of  "Indian".  The  definition  in 
the  proposed  regulation  ts  consistent 
with  other  programs,  including  the 
definition  of  Indian  in  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  of  1975.  Therefore,  no 
change  was  made. 

One  respondent  asked  that  the 
wording:  "including  participation  in 
multiple  ownership"  be  reinstated  in  the 
definition  of  ownership  to  permit  the 
owner  of  an  undivided  interest  in  a  tract 
to  be  able  to  participate  in  the  program. 
This  wording  was  deleted  because  it 


could  be  misleading,  sometimes 
interpreted  to  mean  an  applicant  with 
an  undivided  interest  in  a  multiple 
ownership  tract  could  use  part  of  that 
tract  for  a  house  site.  This  is  incorrect. 
The  applicant  must  have  documented 
sole  possessory  interest  of  the  site  on 
which  the  HIP  house  is  to  be 
constructed.  Thus,  the  owner  of  an 
undivided  interest  would  need  to  obtain 
sole  interest,  through  partition,  in  a 
portion  of  the  undivided  ownership  in 
order  to  participate  in  the  HIP. 

One  comment  suggested  that  under     , 
§  256.2  "standard  housing",  language 
should  be  added  requiring  all 
mechanical,  electrical,  and  plumbing  to 
be  done  by  licensed  technicians.  The 
language  contained  in  the  proposed  rule 
requires  these  systems  to  be  installed 
and  to  meet  the  codes.  Tribes  have  the 
flexibility  to  hire  licensed  technicians  to' 
perform  the  required  work,  but  these 
professionals  are  often  not  available  on 
Indian  Reservations,  particularly  the 
more  remote  locations. 

One  comment  under  9  256.2(a) 
suggested  that  the  word  "General" 
should  be  changed  to  "All".  "General 
construction"  is  a  standard  term  used  in 
the  construction  trade  that  includes  all 
construction. 

Section  256.3    Policy 

One  respondent  recommended  that 
9  256.3(c)  include  the  language  "a  viable 
work  plan  and  the  tribe  being  in 
compliance  with  the  intent  of  the 
program".  The  BIA  finds  the 
recommendation  appropriate  since 
distribution  of  HIP  funds  are  not  only 
based  on  a  consistent,  valid,  and 
certified  tribal  inventory  of  housing 
needs,  but  on  a  reasonable  and  viable 
work  plan  based  on  the  tribal  priority 
list,  and  on  the  implementation  of  the 
program  consistent  with  the  rules  and 
guidelines.  Thus,  9  256.3(c)  is  changed  to 
reflect  this  reconimendation.  The 
sentence  will  read,  "The  general 
distribution  of  HIP  funds  among  tribes  is 
based  on  a  consistent,  valid,  and 
certified  inventory  of  tribal  housing 
needs,  a  viable  work  plan,  and  the  tribe 
being  in  compliance  with  the  intent  of 
the  program". 

One  respondent  felt  the  reference  to 
the  Indian  Health  Service  (IHS)  in 
9  256.4(a)(2)  should  be  deleted  since  the 
IHS  no  longer  provided  services  to 
Category  A  projects  in  their  area.  Since 
the  BIA  has  an  agreement  with  the  IHS 
for  provision  of  water  and  sanitation 
facilities  for  HIP  housing,  and  this  is  the 
only  reference  in  the  regulations, 
language  was  added  to  §  256.3(c),  which 
is  applicable  to  all  categories  of  HIP 
housing.  The  aforementioned  reference 
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to  §  256.4(a)(2)  is  dierefore  unnecessary 
and  has  been  deleted. 

Another  respondent  commented  that 
the  HIP  funding  distribution  should  be 
consistent  with  other  Public  Law  93-638 
funding  fcmnulas,  inventories  should  be 
updated  continuously,  and  that  housing 
needs  will  fluctuate  during  the  contract 
period,  allowing  consistent  funding  from 
year  to  year.  Unlike  other  BIA  programs 
which  base  their  funding  allocation  level 
on  land  base  and/or  population,  the  HIP 
cannot  and  should  not  use  this  method. 
The  primary  goal  of  HIP  is  to  eliminate 
substandard  housing  conditions  on 
Indian  reservations  and  in  Indian 
conununities  regardless  of  their  size  or 
population.  Because  HIP  funds  cannot 
be  used  for  other  purposes,  it  is  most 
reasonable  to  distribute  them  on  the 
basis  of  housing  needs.  No  HIP  funding 
should  be  distributed  to  any  tribe  that 
does  not  have  a  housing  need,  or  if  the 
housing  need  has  been  met. 

At  present,  the  tribal  housing 
inventories  of  need  are  updated  every 
two  years.  Based  on  these  inventories, 
the  HIP  funds  are  distributed  to  each 
tribe  depending  on  its  proportion  of 
those  total  needs.  Because  the 
components  of  a  tribal  housing 
inventory  are  constantly  changing 
through  birth,  death,  marriage,  divorce, 
and  other  factors,  tribes  have  the 
opportunity  to  update  their  housing 
inventories  every  two  years  to  properly 
reflect  their  current  housing  needs.  In 
addition,  given  the  serious  limitation  of 
HIP  funding  compared  to  existing  need, 
it  would  create  an  uimecessary 
administrative  burden  to  change 
inventories  and  resultant  funding  levels 
on  a  continuous  basis. 

With  regard  to  the  consistent  tribal 
funding  from  year  to  jrear,  this  is  entirely 
dependent  upon  the  funding  amounts 
appropriated  by  Congress  for  HIP  each 
flscal  year. 

Section  2564(d) 

Several  respondents  pointed  out  the 
BIA  funding  responsibilities  are 
different  in  Alaska.  Because  of  the  vast 
distance  to  isolated,  remote  sites,  fewer 
resources  are  available,  thus,  the  BIA 
recognizes  that  in  Alaska  95%  of  r^>airs 
and  35%  of  new  total  housing  needs 
should  be  considered  for  funding 
determination.  Therefore,  §  25e.3(d)  is 
changed  to  reflect  this  difference. 

Section  256,4    noj^run  Categories 

Section  2S6.4(aXl):  One  comment  said ' 
that  some  tribes  interpret  "*  *  *  until 
such  time  as  standard  bcHising  to 
available",  to  mean  that  a  Category  A 
can  be  performed  on  a  house;  and  then 
later,  a  Categoiy  B  can  aUo  be 
performed  to  bring  the  housa  to 


standard  condition.  By  using  both  cost 
limits,  a  total  of  $22,500  could  be 
expended  on  one  structure.  This  is  a 
misunderstanding  of  the  regulation  Hie 
paragraph  heading  clearly  states,  in 
italics,  that  this  category  is  for  "repairs 
that  will  remain  nonstandard".  The 
questioned  part,  "*  *  *  until  such  time 
as  standard  housing  is  available", 
clearly  indicates  the  intent  of  the 
category  is  to  make  the  house"  *  *  * 
safe,  more  sanitary  and  liverable  *  *  * 
"until  standard  housing  can  be  obtained 
through  Category  D,  or  another  source 
such  as  an  Indian  housing  authority. 
However,  to  further  clarify  this  section, 
the  words  "needing  replacement"  have 
been  added  as  suggested  in  the 
comment.  The  sentence  should  read: 
"Financial  assistance  will  be  granted  to 
finance  repairs  and  additions  to  existing 
substandard  housing  needing 
replacement  so  that  it  is  safe,  more 
sanitary,  and  livable  until  such  time  as 
other  housing  in  standard  condition  is 
available". 

Section  256.4(a)(2):  Several  comments 
requested  that  the  category  cost  limit 
contained  in  §  2Se.4(a)(3)  should  be 
increased.  With  the  emphasis  of  the  HIP 
on  Category  B,  Category  A  should  be 
used  very  sparingly,  if  at  all,  and  then  it 
should  be  used  properly.  The  language 
of  this  section  is  misleading  and  not 
consistent  with  the  intent  of  the 
category.  Therefore,  the  language  has 
been  changed  to  "weather  tightening 
and  the  repair  of  doors,  windows,  roof, 
electrical  wiring,  plumbing,  and 
chimney."  The  intent  is  to  make 
essential  repairs,  not  to  replace  or  build 
new,  as  this  structure  should  be 
demolished  as  soon  as  standard  housing 
becomes  available  to  replace  it 
Eliminating  inflated  costs  from 
unnecessary  or  excessive  repairs  will 
allow  repairs  in  this  category  to 
continue  to  be  made  within  the  current 
cost  limitation.  Therefore,  no  increase  to 
this  limit  will  be  made. 

Section  256.4(b):  One  comment  states 
there  should  be  square  footage 
requirements  for  bedrooms  and  kitchens 
under  this  sectioiL  Square  footage 
minimums  for  standard  housing  are 
given  under  S  256^2  (1)  (2)  and  (3),  whidi 
apply  to  categories  B,  C,  and  D.  Section 
256L4(b)(2)  specifically  states  that  HIP 
projects  are  to  meet  the  requirements  of 
standard  housing  as  defincKi  in  1 256^2. 
However,  judgement  must  be  exercised 
in  some  cases  of  okler  houses  with 
bedrooms  not  meeting  the  referenced 
minimum.  It  to  generally  inqiractical  and 
uiueaUstic  to  expand  a  small  bedroom 
of  approxuaately  80  aquara  feet  wnth  an 
^addition  which  increaaea  the  room  aiza 
to  100  aqoara  feet  Then  are  no  sqaara 
footagB  requitemanta  for  kitdieaa.  as 


building  codes  refer  to  cabiitet  space 
and  work  surface,  but  not  the  total 
kitchen  size. 

One  comment  states  there  should  be  a 
signed  grant  agreement  for  Category  B 
requiring  the  grantee  to  repay  the  grant 
to  the  program  if  the  house  is  sold  after 
completion  of  the  repairs.  This  concern 
is  adequately  addressed  in  i  2S&4(bX5). 

The  same  respondent  would  like  a 
similar  grant  agreement  providing  for 
maintenance  responsibility  by  the 
grantee.  A  HIP  grant  is  a  onetime  grant 
as  described  in  |  2S6.6(b).  precluding 
use  of  the  HIP  for  maintenance  of  a 
house  after  the  renovation/construction 
is  completed.  Maintenance  is  obviously 
the  responsibility  of  the  granted  It 
would  be  better  for  the  tribes  to 
consider  such  an  agreement  with  the 
grantee. 

Several  comments  suggested  that  the 
cost  limit  in  this  category  should  be 
increased,  due  to  inflationary  effects  on 
the  cost  of  labor  and  material.  A 
nationwide  cost  limit  on  a  construction 
program  is  difficult  to  establish,  because 
material  and  labor  costs  vary  widely. 
Experience  has  indicated  that  a  cost 
limit  tends  to  become  a  tai^et,  thereby 
inflating  the  program  costs,  and  reducing 
the  number  of  needy  Indians  that  can  be 
helped  by  the  very  limited  program 
funding.  There  is  also  a  tendency  to 
provide  oversized  houses,  aiul/or 
amenities  not  appropriate  for  this 
program.  Thus,  a  cost  limit  barely 
adequate  to  renovate  a  house  to  modest, 
standard  condition  in  one  area  may  be 
used  to  provide  inappropriate  and 
unnecessary  amenities  and  luxuries  in  . 
another  area.  While  the  inappropriate 
house  may  be  within  the  national  cost 
limit,  the  unnecessary  expenditures 
would  be  better  used  to  help  needy 
Indians  who  must  wait  for  another  year 
or  more.  Since  neither  nationally 
recognized  construction  cost  estimate 
guides  nor  BIA  HIP  cost  averages 
indicate  that  an  increase  is  warranted  at 
this  time,  the  cost  limit  for  this  category 
will  not  be  increased. 

One  respondent  proposed  that  the 
section  allowing  the  repair  of  rented 
houses  be  restored  to  the  regulation. 
This  section  was  removed  because  of 
problems  created  by  the  reluctance  of 
the  owners  to  sign  the  required 
agreement  leading  to  abuse  of  the 
program,  wasted  HIP  funding,  and 
grantees  not  only  losing  their  onetime 
grant  but  often  endiag  up  in  a  worse 
situation.  Applicants  Uviog  in 
substandard  rental  housing  should  be 
considered  for  Categoiy  D  units.  Thto  to 
a  loog-tenn  solution  instead  of  a 
temporary  one. 
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One  respondent  spoke  favorably  of 
the  payback  requirement  for  the 
category,  which  is  already  used  by  some 
tribes.  One  respondent  felt  the  payback 
should  be  prorated  over  the  five-year 
period.  The  BIA  disagrees,  because  the 
purpose  of  the  payback  is  to  prevent 
sale  of  the  repaired  house  by  the  grantee 
for  monetary  gain. 

Section  256.4(c):  One  respondent  felt 
the  statement.  "Grants  are  only  for 
standard  housing"  should  be  changed  to 
"Grants  are  only  for  substandard 
housing".  This  change  would  violate  the 
intent  of  the  HIP.  The  intent  of  this 
category  is  to  move  people  out  of 
substandard  housing  into  standard 
housing  by  providing  grants  to  make 
them  eligible  for  a  loan  to  purchase  or 
construct  a  standard  house.  The 
suggestedfhange  is  not 
programmatically  acceptable. 

Several  respondents  felt  this  category 
cost  limit  should  also  be  increased; 
however,  the  data  indicates  that  the 
current  limit  is  adequate. 

Section  256.4(d)(l):  One  comment 
asked  that  manufactured  housing  be 
allowed  under  this  section.  Grants  under 
this  section  are  for  the  construction  of 
new  standard  housing.  The  term 
"manufactured  housing"  is  used  to 
describe  many  different  housing 
products:  some  meet  the  description  of 
standard  housing,  but  others  do  not  The 
term  "manufactured  housing"  will  not  be 
used  for  purposes  of  this  program, 
because  of  the  potential  misuse  of  the 
term.  However,  more  latitude  of  delivery 
of  standard  housing  may  be  provided  by 
changing  9  256.4(d)(1)  as  follows,  "The 
HIP  may  provide  a  grant  for  the 
financing  of  the  construction  of  a  limited 
amount  of  new  standard  housing,  either 
site-built  or  factory-built,  when  it  is 
established  that  the  appHcant  has  been 
denied  housing  assistance  from  sources 
other  than  the  Hff". 

The  term  "manufactured  housing" 
covers  a  wide  range  of  housing  units 
that  can  basically  be  placed  into  two 
groups:  (1)  Mobile  or  trailer,  and  (2) 
modular.  For  purposes  of  the  HIP,  all 
units  with  an  integral  frame  to  which 
axles  and  a  hitch  may  be  attached  are 
considered  to  be  mobile/trailer  homes. 
As  a  group,  units  with  this  tyi>e  of 
construction  have  proven  unsatisfactory 
for  low-income  programs  because  of 
their  fragile  construction  and  difficulty 
of  repair,  which  leads  to  high 
maintenance  costs  and  a  relatively  short 
life.  For  these  and  other  reasons,  Uie 
BIA  has  determined  that  mobile/trailer 
units  are  not  suitable  for  the  HIP  except 
under  exceptional  circumstances,  which 
will  be  decided  to  be  on  a  case-by-case 
basis. 
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For  purposes  of  this  program  a 
modular  house  is  a  "stick-built"  unit 
assembled  in  a  factory  in  two  or  more 
sections.  The  sections  are  transported  to 
the  site  and  placed  on  a  conventional 
foundation.  The  design  and  quality  of 
these  units  varies  widely,  but  they  can 
be  superior  to  on-site  construction 
because  of  the  controlled  conditions  in 
the  factory  setting.  Units  acceptable  to 
the  HIP  are  available,  generally  at  a 
lower  cost  than  on-site  construction. 
These  units  are  particularly 
advantageous  in  remote  areas  where 
skilled  labor  is  virtually  nonexistent  and 
transportation  costs  of  both  labor  and 
material  are  high.  Because  of  the  wide 
variance  in  design  and  construction,  it  is 
imperative  that  the  plans  and 
specifications  be  thoroughly  examined, 
and  construction  methods  be  inspected 
before  consideration  of  purchase. 

Several  respondents  felt  the  cost 
limits  for  this  category  should  also  be 
increased.  The  BIA  feels  that  neither 
nationally  recognized  construction  cost 
estimate  guides  nor  BIA  HIP  cost 
averages  indicate  that  an  increase  is 
warranted  at  this  time.  The  cost  limit  for 
this  category  will  not  be  increased. 

Section  256.4(d)(5):  Paragraph  (d)(5)  of 
this  section  was  placed  in  the  proposed 
rule  in  an  effort  to  prevent  the 
abandonment  of  Category  D  houses. 
Funding  is  too  short  and  the  need  too 
great  to  have  new  HIP  houses  standing 
vacant,  to  suffer  vandalism,  burst  water 
pipes,  and  other  hazards  common  to 
vacant  structiu'es.  Questions  arose  as  to 
the  determination  of  abandonment  or 
apparent  abandonment,  when  the 
grantee  might  only  be  away  seeking 
seasonal  employment,  or  visiting  away 
for  extended  periods.  One  respondent 
felt  the  provision  was  reasonable  and 
good;  another  felt  it  was  an  intrusion 
into  the- grantee's  private  life.  Because  of 
difficulty  in  determining  abandonment, 
the  BIA  feels  it  best  to  delete  this 
paragraph  at  this  time.  Nonetheless. 
new  or  repaired  HIP  houses  standing 
vacant  raises  the  issue  of  wasted  funds. 
Further  study  will  be  done  to  develop 
criteria  for  house  abandonment. 

Section  256.5    ApplicatioD 

One  respondent  felt  that  a  declination 
from  the  tribe  in  which  the  applicant  is 
enrolled  should  be  required  before 
determining  eligibility  for  assistance  by 
the  tribe  to  which  he/she  applied.  This 
is  inconsistent  with  established  policy  of 
the  HIP.  Tribal  HIP  funding  is  based 
upon  a  valid,  certified  inventory  of  all 
Indian  housing  needs  within  a  tribe's 
service  area,  regardless  of  tribal 
affiliations.  To  clarify  the  intent,  the 
following  sentence  is  added  to  this 
section:  "Nonmember  Indians  apply  for 


assistance  through  the  tribe  within 
whose  jurisdiction  his/her  domicile  is 
located". 

Section  256.6    Eligibility 

(b)  Many  respondents  felt  the  date 
change  should  coincide  with  the  date  of 
implementation  of  the  redirected  HIP 
(October  1. 1986)  instead  of  the  date  of 
notification  to  change  the  HIP  (October 
1. 1983).  This  is  a  logical  argument,  as 
many  units  assisted  between  those 
dates  continued  to  be  served  in  the 
same  inadequate  fashion  that  caused 
the  redirected  HIP  to  be  implemented. 
However,  many  of  the  same  respondents 
felt  those  served  between  July  1. 1975. 
and  October  1. 1986.  should  be  ranked 
lower  than  those  eligible  applicants  who 
have  never  received  any  assistance 
through  the  HIP.  It  is  recognized  these 
houses  were  probably  inadequately 
served,  but  applicants  who  were  never 
served  should  have  preference. 

(c)  It  was  felt  that  the  language  added 
to  the  last  sentence  of  this  paragraph  to 
allow  applicants  who  have  not  received 
any  Federal  housing  assistance  to  be 
served  before  HUD  participants  get 
assistance  a  second-time,  was 
excessively  restrictive  and  became 
unnecessary  upon  inclusion  of  §  256.7(f) 
Factor  No.  6  in  the  Selection  Criteria. 

Thus,  the  words and  only  after 

housing  needs  identified  on  the  HIP 
inventory  of  all  eligible  Indian  have 
been  met"  have  been  deleted. 

Section  256.8    Program  Implementation 

Respondents  pointed  out  current 
implementation  processes  were 
excluded,  and  suggested  that  for  clarify 
they  be  inserted  (h)  as  follows: 

(h)  The  HIP  will  serve  those  eligible 
applicants  on  an  approved  priority  list. 
Design,  construction,  and  repair  of 
dwelling  units  may  be  accomplished 
through: 

1.  Direct  grants  to  individual 
applicants. 

2.  Contracts  with  Indian  tribes. 

3.  Contracts  with  private  Indian  or 
non-Indian'  contracting  firms  in 
accordance  with  normal  BIA  contract 
procedures,  or 

4.  Programs  administered  directly  by 
the  BIA. 

Waivers 

Two  respondents  wanted  waivers  put 
back  in  these  regulations.  Waivers  are 
adequately  covered  in  25  CFR  1.2. 

Section  256.10    Appeals 

One  respondent  wanted  the  term 
"Superintendent"  put  back  in  this 
section.  However,  not  all  locations  are 
served  by  Superintendents.  The  change 
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reflects  current  situations  in  some 
locations. 

Section  256.12 

Some  respondents  pointed  out  that 
S  256.12  did  not  follow  the  language  of 
§S  256.3(a)  and  256.5.  This  required  a 
change  to  correct  the  error.  The  new 
language  is,  "Individuals  who  wish  to 
participate  in  the  HIP  must  contact  the 
tribe  in  whose  jurisdiction  they  reside, 
or  the  BIA  office  closest  to  applicant's 
residence". 

The  information  collection 
requirements  contained  in  S  256.5  HIP 
application,  Form  BIA  6407,  have  been 
approved  by  the  OfTice  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq., 
and  assigned  clearance  number  1076- 
0084.  The  information  is  being  collected 
to  obtain  a  beneflt.  Public  reporting  for 
this  information  collection  is  estimated 
to  average  30  minutes  per  response 
which  includes  time  reviewing 
instructions,  gathering  and  maintaining 
data  and  completing  and  reviewing  the 
information  collection.  Direct  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  form  to  Management 
Analyst,  1951  Constitution  Avenue, 
NW.,  MS-357-SIB,  Washington,  DC 
20245:  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  1076-0084,  Washington.  DC 
20503.  The  primary  author  of  this 
document  is  A.  Ronald  Thurman, 
Housing  Program  Specialist,  Division  of 
Housing  Assistance. 

The  Department  of  the  Interior  has 
determined  that  this  dociunent  is  not  a  " 
major  rule  under  Executive  Order  12291 
and  certifies  that  this  document  will  not 
have  a  signiRcant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.601). 

Since  this  document  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  no  environmental  assessment  or 
impact  statements  are  required. 

list  of  Subjects  in  25  CFR  Part  256 

Grant  programs — home  improvement 
Indians,  reporting,  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  title  25.  chapter  I.  subchapter 
K  is  amended  by  revising  part  256. 
Housing  Improvement  Program,  of  the 
Code  of  Federal  Regulations  as  follows: 


PART  256— HOUSING  IMPROVEMENT 
PROGRAM 

Sec 

256.1  Purpose. 

256.2  Definitions. 

256.3  Policy. 

256.4  Program  categories. 
■    256.5  HIP  applications. 

256.6  Eligibility. 

256.7  HIP  selection  criteria. 
^.8  Program  implementation. 

256.9  Inspections. 

256.10  Appeals. 

256.11  Flood  disaster  protection. 

256.12  Information  collection. 
Appendix  A,  Summary  of  Selection 

Criteria — Point  Schedule. 
Appendix  B,  HIP  Selection  Criteria. 
Authority:  42  Stat.  206.  (25  U.S.C.  13). 

9256.1    Purposa. 

The  purpose  of  this  part  is  to  prescribe 
the  terms  and  conditions  under  which 
assistance  is  given  to  Indians  under  the 
Housing  Improvement  Program  (HIP). 

S2S6^    Definitiofw. 

As  used  in  this  part  256: 

Area  Director  means  the  Officer  in 
charge  of  one  of  the  Bureau  of  Indian 
Affairs  Area  Offices,  or  his/her 
authorized  delegate. 

Assistant  Secretary  means  the 
Assistant  Secretary— Indian  Affairs,  or 
his/her  authorized  representative. 

Dilapidated  means  a  state  of 
disrepair. 

Family  means  one  or  more  persons 
maintaining  a  household. 

Handicapped  means  legally  blind; 
legally  deaf;  lack  of  or  inability  to  use 
one  or  more  limbs;  chair  or  bed 
bedbound;  inability  to  walk  without 
crutches  or  walker  mental  disability  in 
an  adult  of  a  severity  that  requires  a 
companion  to  aid  in  basic  needs,  such 
as  dressing,  preparing  food,  etc..  or 
severe  heart  and/or  respiratory 
problems  preventing  even  minor 
exertion. 

Indian  means  any  person  who  is  a 
member  of  any  of  those  tribes  listed  in 
the  Federal  Register  pursuant  to  25  CFR 
part  83  as  recognized  by  and  receiving 
services  bom  the  Bureau  of  Indian 
Affairs. 

Nonmember  Indian  means  any  person 
who  is  a  member  of  a  Federally 
recognized  tribe  living  in  another  tribe's 
approved  service  area. 

Ownership  meaiu  having  fee  title, 
trust  title,  leasehold  interest,  use  permit, 
indefinite  assignment  or  other  exclusive 
possessory  interest  In  the  case  of 
Alaska,  the  term  also  includes  one  who 
the  Superintendent  determines  has  a 
reasonable  prospect  of  becoming  an 
owner,  in  accordance  with  the 


provisions  of  the  Alaska  Native  Claims 
Settlement  Act  (85  Stat.  688). 

Secretary  means  the  Secretary  of  the 
Interior. 

Service  area  means  reservations 
(former  reservations  in  Oklahoma),  and 
allotments,  restricted  lands,  Indian- 
owned  fee  lands  (including  lands  owned 
by  Corporations  established  pursuant  to 
the  Alaska  Native  Claims  Settlement 
Act)  within  a  geographical  area 
designated  by  the  tribe,  and  approved 
by  the  Area  Director  to  which  equitable 
services  can  be  delivered. 

Standard  Housing  means  a  dwelling 
in  a  condition  which  is  decent,  safe,  and 
sanitary  so  that  it  meets  the  following 
minimum  standards; 

(a)  General  construction  conforms  to 
applicable  tribal,  county,  state  or 
national  codes  and  to  appropriate 
building  standards  for  the  region. 

(b)  The  heating  system  has  the 
capacity  to  maintain  a  minimum 
temperature  of  70  degrees  in  the 
dwelling  during  the  coldest  weather  in 
the  area.  It  must  be  safe  to  operate  and 
maintain  and  deliver  a  uniform 
distribution  of  heat 

(c)  The  plumbing  system  includes  a 
properly  installed  system  of  piping  and 
fixtures. 

'  (d)  The  electrical  system  includes 
wiring  and  equipment  properly  installed 
to  safely  supply  electrical  energy  for 
lighting  and  for  the  operation  of 
appliances. 

(e)  Occupants  per  dwelling  do  not 
exceed  these  limits: 

(1)  Two-bedroom  dwelling:  Up  to  four 
persons: 

(2)  Three-bedroom  dwelling:  Up  to 
seven  persons; 

(3)  Four-bedroom  dwelling:  Adequate 
for  all  but  the  very  largest  families; 

(0  Bedroom  size:  The  first  bedroom 
must  have  at  least  120  sq.  ft.  of  floor 
space,  additional  bedrooms  must  have  a 
minimum  of  100  sq.  ft  of  floor  space 
each. 

(g)  Two  exceptions  to  standard 
housing  will  be  permitted: 

(1)  Where  one  or  more  of  the  utiUties 
are  not  available  and  there  is  no 
prospect  of  the  utilities  becoming 
Available:  and 

(2)  In  areas  of  severe  climate,  house 
size  may  be  reduced  to  meet  applicable 
building  standards  of  the  region. 

(g)  The  house  site  must  be  chosen  so 
that  access  to  utilities  is  most 
economical,  the  Ingress  and  egress  are 
adequate  and  aes^etics  and  proximity  . 
to  school  bus  routes  are  considered. 

Superintendent  means  the  Officer  in 
charge  of  the  Agency  or  other  local 
office  of  the  Bureau  of  Indian  Affeirs. 
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Tribe  means  any  Indian  Tribe,  Band, 
Nation.  Rancheria,  Pueblo,  Colony,  or 
Conunonity.  including  any  Alaska 
Native  Village  which  is  federally 
recognized  as  eligible  by  the  United 
States  Government  for  the  special 
programs  and  services  provided  by  the 
Secretary  to  Indian  tribes  because  of 
their  status  as  Indians. 


f  256.3 

(a)  The  Bureau  of  Indian  Affairs' 
housing  pohcy  is  consistent  with  the 
specific  objectives  of  the  national 
housing  policy  which  declares  that 
every  American  family  should  have  the 
opportunity  for  a  decent  home  and 
suitable  Hving  environment.  To  the 
maximum  extent  possible,  tribes  will  be 
involved  in  the  administration  of  the 
program. 

(b)  Every  Indian,  as  defined  in  i  256.2 
and  eligible  pursuant  to  {  256.6,  is 
entitled  to  participate  in  this  program 
irrespective  of  tribal  affiliation,  provided 
equitable  services  can  be  delivered  to 
the  geographic  area  within  which  they 
reside.  ! 

(c)  The  general  distribution  of  HIP 
funds  among  tribes  is  based  on  a 
consistent,  valid,  and  certified  inventory 
of  tribal  housing  needs,  a  viable  work 
plan,  and  the  tribe  being  in  compliance 
with  the  intent  of  the  program.  Every 
effort  will  be  made  to  use  HIP  funds  in 
conjunction  with  other  programs  so  that 
the  result  will  be  a  greater  amount  of 
housing  improvements  than  would 
otherwise  be  [>ossible  with  the  HIP 
funds  alone.  An  example  of  this  is  the 
agreement  with  the  Indian  Health 
Services  to  provide  water  and  sanitation 
fadlities  for  HIP  houses.  In  cases  where 
training  programs  are  used  in 
conjunction  with  the  HIP,  funds  are  to 
be  limited  to  the  purchase  of  materials, 
and  to  the  provision  of  inspection  and 
skilled  labor  which  are  otherwise  not 
available. 

(d)  Tribal  allocation  levels  are 
determined  on  the  basis  of  the  HIP's 
responsibility  of  the  total  housing  needs 
derived  from  the  tribal  inventories  of 
need.  The  emphasis  of  the  HIP  will  be 
on  repair  and  renovation  of  existing 
housing  while  other  federally-assisted 
programs  are  responsible  for  the  bulk  of 
the  new  house  building  effort.  As  such, 
the  MA's  funding  calculations  are  based 
on  90%  of  the  repair  need  and  up  to  10% 
of  the  new  construction  need  indicated 
by  tribal  housing  inventories.  (The 
exception  is  Alaska,  where  the 
percentage  is  96%  of  repairs  and  35%  of 
new  construction).  The  HIP  may  provide 
a  grant  for  tiie  financing  of  the 
construction  of  ■  limited  amount  of  new 
standard  bousing  vrbea  it  is  established 
that  the  applicant  has  been  denied 


housing  assistance  from  sources  other 
than  the  HIP.  Thus,  each  fiscal  year,  the 
BIA  will  allocate  funds  appropriated  for 
HIP  in  proportion  to  the  identified 
housing  needs. 

§  256.4    Program  categories. 

The  HIP  will  provide  assistance  in  the 
following  categories: 

(a)  Repairs  that  will  remain 
nonstandard.  Under  this  category: 

(1)  Financial  assistance  will  be 
granted  to  finance  repairs  and  additions 
to  existing  substandard  housing  needing 
replacement  so  that  it  is  safe,  more 
sanitary,  and  livable  until  such  time  as 
standard  housing  is  available. 

(2)  The  standard  to  be  applied  in 
deciding  whether  to  provide  assistance 
is  improvement  in  the  condition  of  the 
house,  i.e.,  improved  livability  or 
reduced  health  and  safety  hazards,  even 
though  it  may  be  obvious  that  such  an 
undertaking  will  not  improve  the  house 
to  the  extent  that  it  will  meet  the 
standard  of  decent,  safe,  and  sanitary. 
Examples  of  the  improvement  that  may 
be  undertaken  are:  Weather  tightening 
and  the  repair  of  doors,  windows,  roof, 
electrical  wiring,  plumbing,  and 
chimney. 

(3)  The  cumulative  total  expenditure 
of  the  HIP  funds  shall  not  exceed  $2,500 
for  any  one  dwelling. 

(4)  The  funds  shall  be  granted  and  no 
restrictions  on  the  use  of  the  home  may 
be  imposed. 

(b)  Repairs  to  housing  that  will 
become  standard.  Under  this  category: 

(1)  Financial  assistance  will  be 
granted  to  finance  repairs^  renovation 
and/or  enlargement  of  existing 
structurally  sound,  but  deteriorated 
dwellings  which  can  economically  be 
placed  in  a  standard  condition. 

(2)  Upon  completion  of  work,  the 
dwelling  shall  fit  the  definition  of 
standard  housing  as  defined  in  S  256.2. 

(3)  The  total  expenditure  of  the  HIP 
Program  Funds  shall  not  exceed  $20,000 
for  any  one  dwelling.  (In  the  case  of 
Alaska,  reasonable,  substantiated 
freight  costs  in  accordance  with  Federal 
Property  Management  Regulation 
(FPMR)  101-40.  not  to  exceed  100%  of 
the  material  cost,  may  be  added]. 

(4)  Undertakings  under  this  category 
are  for  applicants  who  are  living  in  their 
own  homes. 

(5)  The  applicant  must  sign  a  written 
agreement  that  if  he/she  sells  the  house 
within  five  years  following  the  date  of 
completion  of  the  repairs,  the  grant  will 
be  voided  and  the  grantee  will  repay  the 
full  amount  of  the  grant  at  the  time  of 
settlement  to  the  Bureau  of  Indian 
Affairs. 

(c]  Down  Payments.  Under  this 
category: 


(1)  The  HIP  provides  grants  in  order  to 
make  the  applicant  eligible  to  receive 
housing  loans  from  tribal.  Federal  or 
other  sources  of  credit.  The  applicant 
must  establish  that  he/she  has  an 
inadequate  income  of  limited  financial 
resources  to  meet  the  full  cost  of  the 
loan.  Grants  are  only  for  standard 
housing. 

(2)  The  grant  shall  not  exceed  the 
amount  necessary  to  secure  the  loan 
plus  the  closing  costs  or  ten  percent 
(10%)  of  the  purchase  price  of  the  house 
plus  the  closing  costs  or  $5,000, 
whichever  is  less.  (In  the  case  of  Alaska, 
the  grant  amount  shall  not  exceed 
S6.000]. 

(3)  The  method  of  advancing  the  grant 
must  ensure  that  the  funds  are  used  for 
the  purpose  intended.  The  applicant 
must  sign  a  written  agreement  that  if  he/ 
she  sells  the  house  within  five  years 
following  the  date  of  purchase,  the  grant 
is  voided  and  the  amount  of  the  grant 
will  be  fully  repaid  by  the  grantee  to  the 
Bureau  of  Indian  Affairs  at  time  of 
settlement. 

(d)  New  housing.  Under  this  category: 

(1)  The  HIP  may  provide  a  grant  for 
the  financing  of  the  construction  of  a 
limited  amount  of  new  standard 
housing,  either  site-built  or  factory-built. 
when  it  is  established  that  the  apphcant 
has  been  denied  housing  assistance 
from  sources  other  than  the  HIP. 

(2)  The  housing  provided  under  this  . 
category  must  meet  the  housing 
standards  of  this  Part.  Mobile  units  with 
an  integral  frame  are  specifically 
excluded. 

(3)  The  total  expenditure  of  HIP  funds 
shall  not  exceed  $45,000  for  a  dwelfing 
and  equipment.  (In  the  case  of  Alaska, 
the  total  expenditure  of  funds  shall  not 
exceed  $55,000,  plus  reasonable, 
substantiated  freight  costs  in 
accordance  with  FPMR  101-40,  not  to 
exceed  100%  of  the  materials  cost).  The 
occupant  will  be  responsible  for  all 
maintenance  of  the  completed  dwelling 
and  all  utility  fees,  deposits  or  costs 
required  for  service. 

(4)  The  applicant  must  have 
ownership  of  the  land  on  which  the 
house  is  located.  In  the  case  of  a 
leasehold  interest,  it  must  be  for  not  less 
than  25  years.  The  apphcant  must  sign  a 
written  agreement  that  if  he/she  sells 
the  house  within  the  first  ten  years  from 
the  date  of  ownership,  the  grant  is 
voided  and  the  full  amount  of  the  HIP 
grant  will  be  repaid  by  the  grantee  to  the 
Bureau  of  Indian  Affairs  at  time  of 
settlement.  Subsequent  to  the  first  ten 
years,  if  the  grantee  sells  the  house,  he/ 
she  may  retain  10%  irf  the  original  grant 
amount  per  year  beginning  in  the 
eleventh  year,  with  the  remaining 
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amount  to  be  repaid  to  the  Bureau  of 
Indian  Affairs.  If  the  sale  occurs  twenty 
years  or  more  after  the  date  of 
ownership,  no  repayment  of  any  part  of 
the  grant  will  be  due  the  Bureau  of 
Indian  Affairs. 

(5)  Adequate  fire  insurance,  where 
determined  feasible,  must  be  carried. 

§2Sft.S   HIP  application. 

Individuals  wishing  to  participate  in 
the  Housing  Improvement  Program  must 
fill  out  BIA  Form  6407.  Application 
forms  may  be  obtained  from  tribes  or 
the  nearest  Bureau  of  Indian  Affairs 
Office.  Completed  applications  should 
be  submitted  to  tribes  or  the  nearest  BIA 
office,  where  applicable.  Each 
application  for  assistance  should  be 
approved  by  the  tribe.  Nonmember 
Indians  apply  for  assistance  through  the 
tribe  in  whose  jurisdiction  they  reside. 

§2S6J    ENgiMiHy. 

(a)  To  establish  eligibility  for  selection 
to  receive  a  grant  under  S  256.7.  an 
applicant  must  show  that: 

(1)  The  applicant  is  an  Indian. 

(2)  The  present  housing  of  the 
applicant  is  substandard  or  inadequate 
in  terms  of  capacity  to  meet  the  physical 
needs  of  the  family. 

(3)  The  applicant  has  been  denied,  or 
is  ineligible  for,  housing  assistance  fit)m 
sources  other  than  the  HIP. 

(4)  The  economic  resources  of  the 
applicant  are  inadequate  or  factors  exist 
which  make  the  applicant  unable  to 
obtain  housing  from  other  local,  state  or 
Federal  sources.  Applicants  whose 
annual  income  exceeds  the  Department 
of  Health  and  Human  Services  Poverty 
Income  Guidelines  by  225%  or  more 
shall  be  ineligible  for  HIP  assistance  on 
the  basis  of  need.  Determination  of 
eligibility  will  be  made  on  a  case-by- 
case  basis. 

(5)  The  applicant  for  assistance  under 
one  of  the  categories  in  S  256.4  meets  the 
ownership  requirements  given  under 
that  category. 

(b)  After  October  1. 1986,  an  applicant 
may  only  receive  assistance  once  under 
categories  given  in  paragraphs  (b),  (c). 
or  (d)  of  S  256.4. 

(c)  The  Department  of  Housing  and 
Urban  Development  (HUD)  financed 
houses  under  the  administration  of  an 
Indian  Housing  Authority  (IHA)  will  not 
be  eligible  for  assistance  until  the  end  of 
the  entire  project  indebtedness  to  the 
Federal  Government. 


§256.7    HI 

Once  the  eligibility  requirements  of 
S  256.6  are  satisfied,  development  of 
priority  lists  of  eligible  applicants  shall 
be  accomplished  by  a  ranking  system 
based  on  six  basic  factors  of  need: 


Annual  income,  family  size, 
overcrowded  living  conditions,  age. 
handicap  or  disability,  and  HUD-IHA 
financed  housing.  Eligible  applicants 
may  receive  points  for  any  or  all  of 
these  six  factors.  Priority  will  be  given 
relative  to  the  number  of  points 
received.  Appendix  A  to  this  provides  a 
summary  of  selection  criteria. 

(a)  Factor  No.  1— Annual  Household 
Income  (Up  to  40  points  available). 

(1)  The  eligible  applicant's  total 
annual  household  income  and  other 
resources,  if  any.  must  be  evaluated  in 
order  to  determine  priority  in  terms  of 
degree  of  poverty.  If  an  individual  is 
counted  as  a  family  member  for  the 
purpose  of  determining  Family  Size 
(Factor  No.  2),  the  annual  income  of  that 
person  must  be  included  in  the  total 
annual  household  income  on  the  HIP 
application.  Examples  of  income  which 
must  be  included  are  royalties  and 
onetime  income.  A  specific  definition  of 
the  type  of  resources  which  must  be 
included  is  set  forth  in  25  CFR  part  20. 

(2)  In  order  to  determine  whether  or 
not  the  applicant  is  entitled  to  points 
under  Factor  No.  1.  it  is  necessary  to 
compare  the  total  combined  annual 
household  income  against  the  Federal 
Poverty  Income  Guidelines  which  are 
published  annually  by  the  Department 
of  Health  and  Human  Services.  The 
most  current  issue  of  the  Guidelines 
published  in  the  Federal  Register  by 
Health  and  Human  Services  (HHS)  will 
be  used  during  the  selection  process.  A 
yardstick  for  determining  applicant 
income  priority  is  provided  based  upon 
125%  of  the  Poverty  Income  Guidelines. 
In  addition,  even  greater  point  values 
are  available  for  applicants  whose 
annual  income  falls  substantially  (25% 
or  more)  below  the  poverty  level.  In 
order  to  facilitate  calculations,  a  chart  of 
the  various  income  levels  is  provided  to 
each  tribe  annually  upon  publication  of 
new  revised  Poverty  Guidelines  by  HHS 
each  year. 

(b)  Factor  No.  2— Family  Size  (5 
points  per  dependent  child).  A 
dependent  child  for  purposes  of  this 
subsection  is  a  person  meeting  the 
definition  of  "child"  in  25  CFR  part  20. 

(c)  Factor  No.  3 — Overcrowded  Living 
Conditions  (Up  to  10  points  possible). 

(1)  The  definition  of  "standard 
housing"  identifies  the  acceptable  limits 
for  family  size  per  dwelling  (see  §  256.2). 
In  order  to  earn  points  under  Factor  No. 
3,  the  applicant  family  must  exceed  the 
limits  for  its  dwelling  established  in 
S  256.2.  A  family  is  overcrowded  if: 

(i)  Three  or  more  persons  occupy  a 
one-bedroom  dwelling. 

(ii)  Five  or  more  persons  occupy  a 
two-bedroom  dwelling. 


(iii)  Eight  or  more  persons  occupy  a 
three-bedroom  dwelling. 

(2)  Depending  upon  the  circumstances 
and  the  degree  of  overcrowding,  as  well 
as  the  family  structure,  the  committee 
reviewing  HIP  applications  can  award 
as  little  as  1  point,  or  as  many  as  10 
points,  for  the  overcrowding  factor. 

(3)  The  preceding  overcrowded  living 
description  is  not  feasible  in  Alaska 
where,  because  of  the  unique  climatic 
conditions,  a  dwelling  is  finequently  not 
divided  into  the  conventional  room 
arrangement  customary  in  the 
contiguous  48  states.  Recommended 
guidelines  for  Alaska  only  are  therefore 
based  upon  gross  square  feet  per 
occupant  ranging  from  2  to  10  points  for 
Factor  No.  3.  (See  Appendix  A  to  this 
part.) 

(d)  Factor  No.  4— Age— {I)  Elderly 
couple.  (Up  to  21  points  per  individual 
available.)  Points  are  awarded  based 
upon  age,  beginning  at  age  55,  with  a 
maximum  of  21  points  per  elderly  person 
available.  Appendix  B  to  this  part  is  a 
schedule,  by  age.  of  the  number  of 
points  to  be  awarded  in  this  category.  If 
an  applicant  family  has  an  elderly 
relative  who  is  a  permanent  household 
member,  points  are  added  to  the   ' 
application  for  this  person. 

(2)  Single,  Elderly.  Living  Alone  (Up 
to  32  points).  Special  priority  amounting 
to  150%  of  the  Factor  No.  4  standard 
schedule,  as  identified  in  paragraph 
(d)(1)  of  this  section,  is  provided  only  for 
an  elderly  individual  living  alone  and 
applying  for  a  grant  from  HIP.  An 
elderly  widower/widow,  age  70,  living 
by  him/herself  plus  50%  (8  points)  adds 
up  to  a  total  of  24  points.  In  calculating 
allowable  points  using  the  schedule 
shown  in  appendix  B,  decimals  should 
be  eliminated  by  rounding  to  the  next 
higher  whole  number. 

(e)  Factor  No.  5— Handicap  or 
Disability  (Up  to  20  points  available  per 
application). 

(1)  The  many  and  varied  degrees  and 
types  of  disability  present  a  complex 
ranking  situation.  A  general  definition  of 
handicapped  is  provided  as  a  guide.  The 
selection  committee  evaluating  HIP 
applications  shall  determine  the  number 
of  points,  up  to  the  maximum  of  20. 
merited  by  the  applicant  (or  family 
member)  based  upon  the  degree  of 
disability. 

(2)  Applicants  should  provide  as  much 
docimientation  as  possible  concerning 
the  disabled  person's  condition.  This 
could  include  a  doctor's  certification. 
Veteran's  Administration  determination. 
Social  Security  determination  of  degree 
of  disability,  or  similar  information 
which  would  assist  the  HIP  committee 
in  its  point  calculation. 
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(f)  Factor  No.  6—HUD/IHA  Financed 
Houses  (Deduct  30  points).  A  deduction 
of  30  points  shall  be  applied  to 
applicants  who  own  HUD-IHA  houses 
after  the  project  indebtedness  ends,  as 
described  in  i  256-.e(c).  These  houses 
represent  new  standard  housing 
obtained  with  Federal  housing 
assi^ance. 

(g)  Tie  Breaker.  If  two  applications 
are  assigned  the  same  number  of  points, 
two  considerations  will  determine 
which  application  has  priority. 

(1)  Tie  Breaker  No.  1— The  applicant 
living  in  the  most  dilapidated  conditions 
will  receive  priority. 

(2)  Tic  Breaker  No.  2— The  family  with 
the  lower  income  will  be  served  first. 

f  256J    Program  hnptamentatioa 

The  HIP  will  be  implemented  either 
by  means  of  Public  Law  93-638 
contracts  with  the  tribes,  or 
administered  directly  by  BIA.  according 
to  the  HIP  plans  and  priority  of  the  tribe 
served.  The  HIP  consists  of  two  parts: 
Receipt,  review,  and  screening  of 
applications  submitted  by  Indians  for 
housing  assistance,  determination  of 
eligibility,  and  development  of  applicant 
priority  lists;  and  design,  construction, 
and  repair/renovation  of  dwelling  units. 
The  implementation  of  HIP  will  be 
accomplished  as  follows: 

(a)  Develop  and  maintain  a  consistent 
and  valid  tribal  inventory  of  needs. 

(b)  Select  families  and/or  individuals 
for  assistance.  To  accomplish  this  task: 

(1)  A  current  inventory  of  HIP 
applicants  shall  be  developed. 

(2)  All  HIP  applications  shall  be 
received,  reviewed,  and  screened. 

(3)  The  BIA  will  ensure  that  HIP 
applications  contain  adequate 
information  to  determine  eligibility.  At  a 
minimum,  each  application  must  include 
the  information  required  in  t  256.6.  i.e., 
name,  family  size,  income,  and  financial 
status,  condition  of  present  housing,  the 
type  of  housing  assistance  requested 
(Category  A.  B.  C  or  D). 

(4)  A  determination  shall  be  made  as 
to  wrfjich  HIP  applicants  are  eligible  to 
receive  assistance  and  a  priority  list  of 
applicants  developed  in  accordance 
with  the  HIP  Selection  Criteria  under 

9  2S6.7. 

(5)  The  type  of  assistance  to  be 
provided  each  selected  applicant,  the 
estimated  cost,  and  construction 
scheiiale  thereof  shall  be  determined. 

(c)  A|q>Bcant  Que  File.  A  case  file 
shall  be  kept  on  each  approved 
applicant.  The  case  file  shall  contain  at 
andnimum: 

(1)  TMbat  enrollment  information. 
|2)  The  condition  of  existing  houeing. 

(3)  Family  liie  end  coopoetlion. 

(4)  income. 
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(5)  Evidence  of  the  inability  of  the 
applicant  to  secure  housing  from  other 
sources. 

(6)  Evidence  that  the  applicant  has  not 
received  HIP  assistance  after  October  1. 
1986. 

The  case  file  shall  become  a  part  of  the 
record  and  must  be  retained  for  at  least 
three  years  after  the  completion  of  the 
project. 

(d)  Construction  Work  Plan — Repair 
and  renovation  of  existing  housing  or 
construction  of  new  housing.  A  work 
plan  shall  be  prepared  specifying,  by 
HIP  Categories,  the  number  of  housing 
units  to  be  repaired,  renovated  or  built 
new.  The  repair,  renovation,  and  new 
housing  construction  work  shown  on  the 
plan  must  be  consistent  with  the  housing 
assistance  work  specified  on  the  priority 
list  for  each  applicant.  The  plan  shall 
include  the  following: 

(1)  Category  A  Nonstandard  Repairs. 
This  category  shall  include  a  description 
of  each  repair  to  be  performed,  the  cost 
estimate  for  each  repair,  the  location  of 
each  unit  to  be  repaired,  a  schedule,  and 
the  name  of  each  applicant  that  is 
receiving -this  assistance. 

(2)  Category  B  Standard  Repairs  and 
Category  D  New  Housing.  This  category 
shall  include  location  of  each  unit  to  be 
repaired  or  built  new.  and  the  names  of 
applicants  to  receive  these  units.  In 
addition,  for  Category  B  repairs  and 
Category  D  new  housing,  the  plan  shall 
also  include  preliminary  drawings, 
specifications,  cost  estimates,  and  a 
phased  construction  schedule  for  each 
unit  to  be  repaired,  renovated,  or  built 
new.  Drawings  should  fix  and  illustrate 
what  is  required  to  repair  or  build  new 
houses  by  providing,  when  appKcable:  A 
design,  elevations,  unit  and  room  total 
square  feet,  general  construction. 
placement  of  heating  mechanical, 
electrical,  and  utility  systems,  site 
layout  for  grading  and  utility 
distribution.  Specifications  should 
describe  clearly  the  scope  of  work  to 
repair  or  build  a  new  house,  the 
workmanship  involved,  and  a  statement 
describing  the  quality  of  materials. 

(3)  Category  C  Down  Payments.  This 
category  shall  include  a  description  and 
location  of  the  house  to  be  purchased, 
verification  of  the  applicant's  intent  to 
purchase  a  standard  house,  the  sale 
price  of  the  house,  and  a  verification  by 
the  lender  as  to  the  amount  of  down 
payment  and  closing  costs  required  for 
the  applicant  to  qualify  for  the  loan. 

(e)  Construction  Start  and  Completion 
Dates.  An  anticipated  construction  start 
and  completion  date  for  each  repair  and 
new  construction  proiect  to  be 
performed  shall  be  established.  The 
construction  start  time  should  consider 


such  factors  as  weather,  location,  family 
participation,  availability  of  materials, 
and  site  preparation.  AU  HIP  recipients 
listed  on  the  priority  list  must  be 
notified  of  the  work  to  be  performed. 

(f)  Applicable  Codes.  Depending  upon 
the  type  of  construction  involved,  the 
appropriate  local  codes  will  be  followed. 
If  local  codes  are  not  available, 
applicable  State  or  National  codes  will 
be  followed. ' 

(g)  Reporting  Requirements.  Quarterly 
reports  shall  be  prepared  on 
construction  work  undertaken  and 
expenditures  related  to  that  construction 
work.  The  quarterly  reports  are  due  on 
the  15th  day  after  the  end  of  each 
calendar  quarter,  and  shall  contain  for 
each  HIP  grant,  at  a  minimum:   - 

(1)  Name  of  Grantee. 

(2)  Date  of  Construction  start. 

(3)  Date  of  Completion. 
,    (4)  Cost. 

(h)  The  HIP  will  serve  those  eligible 
applicants  on  an  approved  priority  list. 
Design,  construction,  and  repair  of 
dwelling  units  may  be  accomplished 
through: 

(1)  Direct  grants  to  individual 
applicants. 

(2)  Contracts  or  grant  agreements  with 
Indian  tribes. 

(3)  Contracts  with  private  Indian  or 
non-Indian  contracting  firms  in 
accordance  with  normal  BIA  contract 
procedures;  or 

(4)  Programs  administered  directly  by 
the  BIA. 

§2S«.9    InspectionsL 

(a)  The  BIA  is  responsible  for 
inspection  or  the  assurance  that  there  is 
adequate  provision  for  inspection  by 
BIA  employees,  contractors,  or 
subcontractors  during  the  course  of 
construction.  The  BIA  shall  have  access 
at  all  reasonable  times  to  work  under 
contract  for  monitoring  and  inspection. 

(b)  Final  payment  for  work  performed, 
will  not  be  made  until  a  final  inspection 
is  conducted  by  the  BIA.  and  a 
determination  is  made  that  the  work 
complies  with  all  contract  requirements. 


S  256.10 

Actions  taken  by  BIA  officials  may  be 
appealed  pursuant  to  part  2  of  this 
chapter. 

92SC.11    Flood  Disaster  Protection. 

No  HIP  funds,  under  Categories  in 
paragraphs  (b).  (c),  and  (d)  of  §  256.4. 
will  be  expended  in  areas  designated  as 
having  special  flood  hazards  under  the 
Flood  Disaster  Protection  Act  of  1973 
(Public  Law  93-234.  V  Stat.  977).  unless 
the  requirements  for  suitable  fhwd 
insurance  are  met. 
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§256.12   InfonnatlonColleetlon. 

The  information  collection 
requirements  contained  in  9  256.5  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
number  1076-0084.  The  information  will 
be  used  to  determine  eligibility  to 
participate  in  the  HIP.  Individuals  who 
wish  to  participate  in  the  HIP  must 
contact  the  tribe  in  whose  jurisdiction 
they  reside,  or  the  BIA  office  closest  to 
their  residence.  Eligibility  is  determined 
based  upon  the  criteria  listed  in  §  256.6. 
Response  is  required  to  obtain  a  benefit. 
Public  reporting  burden  for  this  form  is 
estimated  to  average  thirty  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  data,  and  completing  and 
reviewing  tfie  form. 

Appendix  A.— Summary  Of  Selection 
Criteria— PcMNT  Schedule 


If  applicant  is 
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Factor  No.   1:  Income  (Up  to  40 
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Income  Guidolinos „ 

Bel*»een  100%  and  76%  of  Pweir- 
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If  applicant  is 


At  or  over  200%  of  Poverty  Income 
Guidelines _„ _ 

201%  to  224%  of  Poverty  Income 
Guidelines 


Factor  No.  2r.  Family  Size  (5  points 
per  dependent  child): 

Single  applicant,  no  children 

Single  applicant  one  child 

Married  couple,  no  chMren 

MaiTied  couple,  one  child 

Married  or  single,  each  additional 

child 

Factor  No.  3:  Overcrowded  Condi- 
tions (Add  up  to  10  Points): 
ConHguout  4$  Stttas— Depending 
upon  the  circumstances  and  the 
degree  of  overcrowding,  as  well 
as  the  family  structure,  the  com- 
mittee reviewing  HIP  applications 
can  award  as  little  as  1  point,  or 
as  many  as  10  points,  for  over- 


Alternative  Point  System  for  Alaska 
only 


&-50  square  feet  per  person 

51-100  square  feel  per  person. 

101-150  square  feet  per  person..- 
151-200  square  feel  per  person.... 
201-300  square  feet  per  person.-. 
Factor  No.  4:  Age  (Add  up  to 
Appendix  B): 
Age  55  and  older,  one  point  per  year  up  to  75 
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-30 
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Add 
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21 


10 

6 
6 
4 
2 
points)  (See 


Single  Elderty,  living  alone  =  150%  of  Elderly 
schedule. 
Factor  No.  5:  Handicapped  and  Disabled  (Add  up  to 
20  points): 
Points  wia  be  a«rarded  based  upon  extent  of 
disability. 
Factor  No.  6:  HUO/IHA  Financed  Houses  (Deduct 
30  Points). 
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Dated:  October  2S,  1991. 
David ).  Mathesoa. 

Acting  Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  92-1886  Filed  1-24-82: 8:45  am] 
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2823-2076 24 

»7»-ai.«) 87 


Federal  Rfsgiater 
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CFR  BARTS  AFFECTED  DURING  JANUARY 

At  V\e  end  of  each  month,  ttie  Office  of  the  Federal  Register 
publishes  separately  a  List  «f  CFR  Sections  Affected  (ISA),  wtiicti 
lists  t>art8  and  sections  atfected  by  documents  4xjblished  since 
the  revision  date  at  sacb  litte. 

3  CFR  988 1850 

AdMMstrattM  OrdMS:  ^^^ ^^3 

Mwwrandww:  J004 ^173 

Oeoerober  27, 1991 1060  V*^ ^®36 

Presidential  Determinations:  :,f, 'iole 

No.  92-9  Of  December  !*Z* — •  ^^ff 

16,  1991 „ „ 329  ^*25 1 360 

fto.  92-10  of  J^- 

December  30,  ]lS 


I  Rides: 


1991 

12049  (Superseded 
by  EO  12788) 

12514  (Revoked 
by  to  12787)_.... 

12767 

W)71 

1   ■ 

-^13 

.„ -..517 

517 

12788 

....A      2213 

6399 

1635 

6400...„ 

6401 

2429 

2671 

50FR 

531 „_ 

2431 

550.._ 

575 

2431 

-2431 

591 

1367 

890 

....„ 2979 

930.._ 

2DiJO.................«M.... 

Pnipoeed  Jtidee: 
53? 

_...1367 

SOI 

3032 

831 

118 

838 

_„11i 

841  

„..  118 

642 

119 

843 

116 

7CFR 

2. „ 

2217 

SI 

S8. 

56 

..1211, 1635 
- 2980 

572 

2823 

2^5 

2623 

381  „.„ 

S19 

319 

321 

3S4 

_ 331 

331 

...795,  9669 

49f 

2007 

45i...„ 

800. 

801 

1»9 

..„ .2496 

„2673 

905 

■aat 

007 336, 1215.  .2436. 

9»     

1?«» 

9M..  .  .    

2674 

sn 

?6m 

9M     -  — 
09C —  .- 

1BSa,.29t« 

1079 

1833.. 


1036- 


..38S 


...1&J83 

■389 

J63 

JtS 


II 
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1209 1666 

1446. 1 879 

1944 ... 1678 

•  CFR 

204 1860 

214 749 

PropoMd  Rutet: 

103 1404.  2057 

208 1 404 

209 „. 1 404 

274a. 1 404 


•  CFR 

75 

82. 


...2439 
776 


92 ., 2009 

1 30 755.  3089 

PtocmmmI  Birt—; 

317 2692 

320 2692 

381 2692 

391 2483 


10  CFR 

1 

11 


600 

Pr0p0990  RUWS! 

11 

19 

20 ;. 

21 

25 

26 

30 „ 

31 

32 

33 

34 

35 

39....... 

40 


..ie 

.2441 
.1 


222 

222 

222 

222 

222 

222 

222 

222 

222 

222 

222 

222 

222 

222 


50 222.  537.  2059 

52 222.537 

53 222 

54 222 

55... 222 

60 222 

61 222 

70 222 

71 222. 

7^ 222 

73 222 

74. 222 

75 222 

95 222 

1 10 222 

140 222.2059 

150. 222 

170 847 

171 847 

440... 2060 

455 432 

820. 855.1519 

830 855 

835 855 

11  CFR 

100 - 1640.  2638 

104 2638 

1 10. .. 1«W) 

114 1640 


laCFR 

5. 


201 176 

207 2997 

208 6.2010 

220 2997 

221 2997 

224 2997 

225 6.2010 

228 81 ,  749 

747 .•: 522 

900 749 

932 81 .  2832 

941 2832 

Proposed  RuIm: 

202 1405 

563b 2061 

613 , 1882 

705 2484 

722 2485 


13  CFR 

101 

121 

301 

PropOMd  RiriSK 

108 

121 


...  524 
.2443 
.2220 

.1688 
...541 


14  CFR 

21 6.  338.  602,  1220,  2223, 

2444 

23 1220.  2223.  2444 

25 6.  338,  602 

39 177-182,  605,  606.  779- 

792.1075.1076,2013,2014. 
2446. 2639, 3000, 3006 

71 166.  340.  3090 

75 .- 341 

91  328 

97 1077.  1080. 1222.  1223 

171 3090 

Proposod  RtdM: 

Ch.  1 236.  383 

39...  18-21,  237,  649-656,  855- 

857,1120,1126,1229,1230. 

1690-1697.2232.2233. 

2486-2494.2692-2697. 

2857. 3033 


15  CFR 

400. „ 

770 

2319 

8 

778 

.8 

785 

8 

Proposed  fniWK 

303 

384 

1150 

2065 

17  CFR 

1 

1372 

5 

1372 

30 

.1374,  2675 

31 

1372 

240 1082. 

270                  

1096,  1375 
1096 

Propoood  Rutao: 

240 

1128 

18  CFR 

Ch.  J 

1861 

2 

794 

37 

„„.802 

154 

157 

794 

794 

250 

284 

:z::";^ 

.1641 


375.. 


...794 


380 -.. 794 

19  CFR 

10 2016.2447 

24 607.2456 

101 609 

148 2447 

178 2447 

PiopoMO  RinoK 

4 2859 

122 2319 

353 1 131 

355 1131 

20  CFR 

335 806 

340 1 378 

345 2676 

401 956 

404 1379.  1382 

416 1383 

655 182,1316 

PropOMd  Rtilos: 

10 ., 2814 

21  CFR 

172 .' 2814 

177 183 

1 78 201 9 

310 2136 

358 21 36 

510 2836 

520 _ 2836 

522 2837 

558 524.  1 641 

620 2135 

1310 2461 

Propoaod  RuICK 

Ch.  1 2319 

5 239 

20..., 239 

100 239 

101 239 

1 02 239 

105 239 

130 : 1.239 

21 1 2136 

314 21 36 

333 858 

369 858 

514 2136 

803 „ 2861 

807 2861 

1240 1407 

1308 1406 

22  CFR 

41 : 341 

89 1384 

1007 2837 

PfopoMd  Rulosi 

121 1886.  1888 

514 859 

23CFR 

PfopoMd  RuIms 

655 1134 

24  CFR 

Subtitle  A.! 1522-1558- 

1592 

1Z. 1 942 

Sa ; 1385 

86. . 2677 

9i. 2951 


201     

...610 

901 '. 

905 

2160.  2951 
2678 

990 

2678 

2000 

.2225 

2002 

.2225 

2004 - 

???5 

PropoMd  Rulos: 

570        

...322 

577 

...466 

578 

...466 

3282     

...  241 

25  CFR 

256 

.3102 

26  CFR 

1 

...343 
2815 
12 

1868 

301 12 

602       

2839 
2815 

1 658.859.860,  1232,  1243. 

1408, 1409. 2862 
301 658 

27  CFR 

9 

.2679 

178 

.1205 

28  CFR 

0 

..1642 

PropoMd  Rulot: 

50 

...".862 

65  

.1439 

80        

....862 

29  CFR 

506 

...  182 

507 

.1313 

510 

611 

,  1102 

1641 

.2960 

1910  

.2681 

1926 

■_ 

...387 

2610 

.1643 

2619 

.1644 

2622 

.1643 

2644 

.1645 

2676 

» 

.1646 

1910 

1915 

...387 

,3095 
...387 

1952 

..1889 

30  CFR 

100 . 

.2968 

920 

934 

.1104 
...807 

PropoMd  Rutos: 
58 

...500 

72 

....500 

100 

206 



.2972 
...865 

700 

.2065 

785 

.2065 

816 

.2235 

817 

.2235 

827 

.2065 

914 

...543 

935 

.2066 

943 

..1136 

^44 

..2067 

950 

.1137 

31  CFR 

500 

.  1386,  1872 

515 

520 

530 

535 

550 

560 

575 

32  CFR 

583 

701 

•  MSH 

725 

860 

33  CFR 

100 

117 

165 

402 

34- 

Proposed  Ru 

117 

150 

155 

157....... 

165 

34  CFR 

298 

690 

rrnponil  till 

81 

201 

36  CFR 

242 

1191 

37  CFR 

1 

10 

rropOMO  HUi 

1 „.. 

38  CFR 

1 „ 

3 

36 

rnipoooQ 

1 

3 „. 

21 

Rul 

39  CFR 

111 

Proposed  Rul 
111 

40  CFR 

52 

V>1 

60 

r 

61 

81 

141 

146 „.. 

180 

228.. 

261 - 

281 

300 

PfOpOMQ 

Ch.  1 

Ruli 

52 

80 

81 „ 

UMI 
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in 


515 1386 

520 1386 

530 „ 1386 

535 1 386 

550 525.1386 

560 1386 

575 1386 

32CFR 

583 525 

701 2682 

725 2462 

860 2840 

33CFR 

100 2020 

117 1391.  2840.  3008 

165 347.  1106.  1108,  2020 

402 2471 

Proposed  RiiIm: 

117 1138 

150 2236 

155 1139.  1890 

157 1243.  1854 

165 1141 

34CFR 

298 1207 

690 2021 

PropoNd  RmIm: 

81 506 

201 2863 

36CFR 

242 349 

1191 1393 

37CFR 

1 2021 

10 2021 

PropoMd  RuteK 

1 2698 

38CFR 

1 2229 

3 2320 

36 827 

PropoMd  RuIm: 

1 1440,3035 

3 _ _.1442.  1699.  2236 

21 865 

39CFR 

111 ...1519 

PropoMd  flutes: 

111 2702 

40CFR 

52 351.  354.  2472.  3010. 

3011 

60 1226 

61 1226 

81 3013 

141 1^0 

146 1 109 

180 646,  1647.  1648 

228.. 2036 

261 12 

281 186 

300 355.1872 

PfopOMd  Rutes: 

Ch.  1 1443 

52 23.  24. 1700.  1705 

80 2068 

81 1700.1706 


82 1984.  1992 


148- 
165.. 
180.. 
260.. 
261.. 
262.. 
264.. 
265.. 
268.. 
270.. 
271.. 
414.. 
704.. 
764.. 
799.. 


...958 
.3038 
.1244 
.958 
...958 
...958 
...958 
...958 
...958 
...958 
...958 
.2238 
.2138 
.2239 
.2138 


41CFR 

60-250 498.  3089 

60-742 2960 

302-11 1112 


42CFR 

5 

41^ 

413 


.2473 
.3015 
.3015 


43CFR 

Public  LMd  Ontors: 
1825  (Revoked  in  part 

byPL0  6919) 2841 

6894  (Corrected  by 

PLO  6920) 2842 

4 2319 

3160 2039.  2136,  3023 

6916 2951 

PropoMd  RulM; 

37 , 1344 

361 0 3092 

44CFR 

64 356.  358,  2682 

65 .^ 360,361 


67. 


.525 


67 

45CFR 

3 

96 

235 

400 


.2864 


.1873 
.1960 
.1204 
.1114 


4CCFR 

28 

502 


...363 
.3025 


31 „ 1243 

32 1 243 

35 514.1243 

502 2702 

586 2070 

47CFR 

1 - 186 

22 829.  830.  3026 

25 1226 

43 — 646 

63 646 

64 : :. 2842 

73 ...188.  189,  831,  1650. 

1652,2480.2843.2844 
76 189 


.3038 


63 3038 

73 242.  866-868,  2703 

2883,2884 
76 868 

48CFR 

249 533 

525 648 

1801 831 

1806 831 

1807 831 

1812 831 

1815 831 

1816 „ 831 

1823 831 

1825 831 

'1830 631 

1831 831 

1832 831 

1842 831 

1844 831 

1852 831 

1853 831 

PropoMdRuteK 

Ch.  53  App.  B 1710 

19 2820 

45 2818 

52 2820 


49CFR 

171 

172 

173 

107 

180 


.1874 
.1874 
.1874 
...364 
...364 


571 1710.  1716.  2039 

591 2043 

rfOPOMSd  nulaa: 

175 1891 

390 2865 

3g2 2885 

571 !"242,  252.  870.  1652. 

2496 

591 2071 

1057 2512 

1244 


50CFR 

17. 212,  588.  1398.  1796. 

2048 

100....„ .'. ...349 

285 365 

371 2054 

Ch.  VI 375 

601 375 

605 375 

611 534.  1654,  2844 

642 1 662 

652 844 ' 

655 '. 534 

663 1654,  2851 

672 2683,  2844.  2853.  2854 

675 381.  2683,  2688,  2854- 

2856 


43.. 


17 35,  544-548,  596.  658, 

659, 1246, 1443, 2075. 2239, 
2241 

23 262 

222 2247.  3040 

301 390 

61 1 1250 

625 213 

649 214 

650 1721 

672 2814 


675..„ 215,  2247,  2814 

678 1250 


LIST  OF  PUBUC  LAWS 

Not*:  The  List  of  Public  Laws 
for  tt)e  first  session  of  the 
102d  Cor>gress  has  t>een 
completed  and  will  be 
resumed  wt>en  tNlls  are 
enacted  into  public  law  durir>g 
tt)e  second  session  of  the 
102d  Congress,  which 
cortvenes  on  January  3,  1992 
A  cumulative  list  of  Public 
Laws  for  the  first  session  was 
published  in  Part  II  of  the 
Federal  Register  on  January 
2,  1992 


IV 
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CFR  CHECKLIST 


TW* 


Stuck  Number 


Pile*      RtvWonOatt 


This  checklist  prepared  by  the  Office  of  the  Federal  Regtstef,  is 

published  »»eekty.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numt)ers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  t\as  t)een  issued  since  last 

week  and  Mihk:h  is  now  available  for  sate  at  the  Government  Printing 

Offtee. 

A  checMist  ol  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

Tt)e  annual  rate  for  subscription  to  all  revised  volumes  is  $620.00 

domestic.  $155.00  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  NeuM  Orders. 

P.O.  Box  371954.  Pittsburgh,  PA  1 5250-7954.  All  order*  must  be 

accompanied  by  remittance  (cf>eck.  money  order.  GPO  Deposit 

Account.  VtSA.  or  Master  Card).  Charge  orders  may  be  telephoned  lo 

the  GPO  Order  Desk,  Ndonday  through  Friday,  at  (202)  783-32M  from 

8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  cturge  orders  to 

(202)  512-2^. 

Tide  Stock  Number  fttet      RevtstonOat* 


1.  2  (2  Res«rv«fl (869-013-00001-3) $12.00         Jan.  1,  1991 

3  (1990  Compilotwn  and 

Parts  100  and  101) (869-013-00002-1)  -.:..  14.00 

4 (869-013-00003-0) ISjOO 

1-699 (869-013-00004-8) ]7M 

700-1199 (869-013-00005-6) 13.00 

1200-(nd.  6  (6  Rcsorvcd) .  (869-013-00006-4) 18.00 

7Parts: 

0-26 (869-013-00007-2) 15.00 

27-45 (869-013-00008-1) 12.00 

46-51 (869-013-00009-9)_ 17.00 

52 (869-013-00010-2).-....  24.00 

S3-209 (869-013-0001 1-1) 18.00 

210-299 ™ (869-013-00012-9) 24.00 


300-399 (869-013-00013-7)..„...  12.00 

400-699 (869-013-00014-5) 20.00 

700-899 (869-013-00015-3) 19.00 

900-999 (869-013-00016-1) 28.00 

1000-1059 (869-013-00017-0) 17.00 

1060-1119 (869-013-00018-8) 12.00 

1120-1199 (869-013-00019-6) 10.00 

1200-1499 (869-013-00020-0) 18.00 

1500-1899 „ (869-013-00021-8)..-...  12.00 

1900-1939 _ (869-013-00022-6) 1 1.00 

1940-1949 (869-013-00023-4) 22.00 

1950-1999 (869-013-00024-2) 25.00 

2000-M „ (869-013-00025-1)- 10.00 

8 (869-013-00026-9),. 14.00        Jan.  1,  1991 

OParts: 

1-199 (869-013-00027-7) 21.00 

200-tnd (869-013-00028-5) 18.00 

10  Parts: 

0-50 (869-013-00029-3).. 

51-199 (869-013-00030-7).. 

200-399 (869-013-00031-5).. 

400-499 (869-013-00032-3). 

SOO-W (869-013-00033-1).. 


'  Jan.  1.  1991 
Jan.  1,  1991 

Jon.  1.  1991 
Jon.  1,  1991 
Jan.  1.  1991 

Jan.  1.  1991 
Jon.  1.  1991 
Jan.  1.  1991 
Jon.  1.  1991 
Jan.  1.  1991 
Jan.  1.  1991 
Jon.  1.  1991 
Jan.  1,  1991 
Jon.  1.  1991 
Jan.  1.  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jan.  1.  1991 
Jon.  1.  1991 
Jon.  1.  1991 
Jan.  1.  1991 
Job.  I.  1991 
Joi.  1,  1991 
Jan.  1,  1991 


1 1 (869-013-00034-0).. 

12  Parts: 

1-199 (869-013-00035-O.. 

200-219 (869-013-00036-6).. 

220-299 „.„ (869-01 3-00037-4)„ 

300-499 (869-O13-0003&-2}.. 

S0O-S99 (869-013-00039-1).. 

•OO-fed (869-013-00040-4).. 

13 (869-013-00041-2).. 


21.00 
17.00 
13.00 
20.00 
27.00 

12.00 


13.00 
12.00 
21.00 
17.00 
17.00 
19.00 

24il0 


Jon.  1.  1991 
Jon.  1.  1991 

Jon.  1.  1991 
Jon.  1.  1991 
*Jan.  1,  1987 
Jan.  1.  1991 
Jan.  1.  1991 

Jon.  1.  1991 

ion.  1,  1991 
Jan.  1.  1991 
Jan.  1.  1991 
Jon.  1,  1991 
Jan.  1.  1991 
Jan.  1,  1991 

Jan.  I,  1991 


14  Parts: 

1-59 (869-013-0004J-1) 25.00 

60-139  „ (869-013-00041-9) 21.00 

140-199 (869-013-00044-7)- 10.00 

200-1 199 „ (869-013-00045-5) 20.00 

1200-€nd (869-013-00046-3) 13.00 

15  Parts: 

0-299 (869-013-00047-1) 11.00 

300-799 -.„ (869-013-00048-0) 12.00 

MO-M (869-013-00049-8) 15.00 

16  Parts: 

0-149 (869-013-00050-1) 5.50 

150-999 (869-0l3-00051-« 14.00 

1000-M (869-013-00052-8) 19.00 

17  Parts: 

1-199 . <M9^13-00054-4) 15.00 

200-239 —^ (S69-O13-00055-2) 16.00 

240-End (869-013-00056-1) 23.00 

18  Psrts: 

1-149 (869-013-00057-9) 15.00 

150-279 (869-013-00058-7) 15.00 

280-399 - (869-013-00059-5) 13.00 

400-€nd (869-O13-O006O-9) 9  00 

19  Parts: 

1-199. 
200-Cnd. 


.(869-013-00061-7) 28.00 

.(S69-OI3-00062-5) 9.50 

1-399 (869-013-00063-3) 16.00 

400-499 (869-013-00064-1) 25.00 

SOO-M (869-O13-00065-O) 21.00 

21  Parts: 

1-99 (869-013-00066-8) 12.00 

100-169 (869-013-00067-6) 13.00 

170-199 (86»-013-00068-4). —  17.00 

200-299 (869-013-00069-2) 5.50 

300-499 „ (8*9-013-00070-6) 28.00 

500-599 (869-013-00071-4). 20.00 

600-799  _ (869-013-00072-2) 7.00 

800-1299. (869-013-00073-1) 18.00 

1300-6h« (869-013-00074-9) 7.50 

22  Parts: 

1-299 (869-O13-00075-7)  25  00 

300-€nd (869-013-00076-5) 18.00 

23 (869-O13-00077-3) 17.00 

24  Parts: 

0-199 (869-013-00078-1) 25.00 

200-499 (869-013-00079-0) 27.00 

500-699 (8W-O13-0008O-3) 13.00 

700-1699 (869-O13-O0081-1) 26.00 

1700-M (869-013-00082-0)—...  13.00 

25 (049-013-00083-8) 25  00 

26  Parts: 

S)  1.0-1-1.60 (869-013-00084-6).-...  17.00 

§{  1.61-1.169 (869-013-00085-4)—...  28.00 

§i  1.170-1.300 (869-013-00086-2)—...  18.00 

SS  1.301-1.400 (869-013-00087-1)—...  17.00 

§§  1.401-1.500 (860-0)3-00088-9)—...  30.00 

§§  1.501-1.640 (869-013-00089-7)-...  16.00 

$f  1.641-1.850 (869-013-00090-1)- 19.00 

i«  1.851-1.987 (869-O13-00091-9)— ...  20.00 

H  1  908-1 .  MOO (869-013-00092-7) 22.00 

Sf  1.1001-1.1400..- .(869-O13-00093-S)- 1600 

Sf  I.MOl-tnd - (869-013-00094-3)—..  24.00 

2-29 - (869-013-00095-1) 21.00 

30-39 (869-013-00096-0)- 14.00 

40-49 _ (869-013-00097-6) 11.00 

50-299 ...;..—..  (069-013-00098-6) 15.00 

300-499 ......„.:..„..  (809^13-00099-4) 17.00 

580-599 (649-01S-00100-l> 4.00 


Jon.  1.  1991 
Jan.  1.  1991 
Jon.  1.  1991 
Jan.  1.  1991 
Jon.  1,  1991 

Jan.  1,  1991 
Jan.  1.  199) 
Jan.  1.  1991 

J«.  1,  1991 
Jan.  1.  1991 
Jan.  1,  199) 

A^,  1.  1991 

Dsr- 1.  H91 
A|v  1.  1991 

Afr  1.  1991 
Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1,  1991 

Apr.  1.  1991 
Apr.  I.  1991 

Apr.  1,  1991 
Apr.  1,  1091 
Apr.  1,  1991 

Apr.  1.  1991 
Apr.  1.  1991 
Apr  1.  1991 
Apr.  1.  199) 
Apr.  1.  1991 
Apr  1. 1991 
Apr  1.  1991 
Apr.  I.  1991 
Apr.  1,  1991 

Apr.  I  1991 
Apr.  1.  199) 

Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1.  1991 
'Apr.  1,  1990 

Apr.  1.  1991 


Apr. 
Apr. 
Apr: 

Apr. 

%• 

Apr. 
•Apr. 

Apr. 

Apr. 
»Apr 

Apr. 

V 

Apr. 
Apr. 
Apr. 
Apr. 
•Apr. 


1,  1991 
1,  1991 
1,  1991 
1.  1991 
1,1991 
1.1991 
1.1990 
1,1991 
1,1991 
1,1990 
1,1991 
1,1991 
1,  1991 
1,  1991 
1,  1991 
1,1991 
1.1990 


UMI 
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IcvWonOatt 


Titla 


Stock  Number 


600-£nd .^ (869-013-00101-0) 6.50 

27  Parts: 

1-199 (869-013-00102-8) 29.00 

200-6id (869-013-00103-6) 11.00 

28 (869-013-00104-4).. 


28.00 

29  Parts: 

0-99 „.. (869-O13-00105-2).. 18.00 

100-499 (869-013-00106-1) 7.50 

500-899 (869-013-00107-9) 27  00 

900-1899. (869-013-00108-7) 12.00 

1900-1910  (§11901.110 

1910.999)  (869-013-00109-5) 24.00 

1910  ({§1910.1000 10 

•nd) (869-013-00110-9) 14.00 

1911-1925 (869-013-00111-7) 9.00 

1926 (869-013-00112-5) 12.00 

1927-End (869-013-001 13-3) 25.00 

30  Parts: 

1-199 (869-013-001 14-1).. 

200-699 (869-013-00115-0).. 

700-lnd (869-013-001 16-8).. 


22.00 
15.00 
21.00 

31  Parts: 

0-199 (869-013-00117-6) 15.00 

200-6id (869-013-001 18-4) 20.00 

32  Parts: 

1-39,  Vd.  I ; - 15.00 

1-39,  Vol.  I 19.00 

1-39.  Vol.  M 18.00 


1-189 (869-013-001 19-2)., 

190-399 (869-013-00120-6).. 

400-629 (869-013-00121-4)., 

630-699 (869-013-00122-2).. 

700-799 (869-013-00123-1)., 

SOO-Ind 


25.00 
29.00 
26.00 
14.00 
17.00 
..  (869-013-00124-9) 18.00 


1-124 (869-O13-00125-7).......  15.00 

125-199 „..„ (869-013-00126-5) 18.00 

200-W (869-013-00127-3) 20.00 

34  Parts: 

1-299 „ (869-013-00128-1) 24.00 

300-399 .., (869-013-00129-0) 14.00 

400-W „ (869-013-00130-3) 26.00 

35 (869-013-00131-1) 10.00 

36Parts: 

1-199 (869-013-00132-0) 13.00 

200-W (869-013-00133-8) 26.00 

37 ,....„ (869-013-00134-6) 15.00 

SSPartK 

0-17... (869-013-00135-4) 24.00 

18-£nd (869-013-00136-2) 22.00 

14.00 


39 (869-O13-00137-1).. 

40  Parts: 

1-51 (869-013-00138-9) 27.00 

52 (869-013-00139-7) 28.00 

53-60 (869-013-00140-1) 31.00 

61-80 (869-013-00141-9) 14.00 

81-85 (869-013-00142-7) 11.00 

8fr-99 „.. (869-013-00143-5) 29.00 

100-149 (869-013-00144-3) 30.00 

20.00 
13.00 
31.00 
13.00 
23.00 
23.00 
20.00 
22.00 


150-189 (869-0I3-00I45-1). 

190-259 (869-013-00146-0). 

260-299 (869-013-00147-8). 

300-399 (869-013-00148-6). 

400-424 (869-013-00149-4). 

425-699 (869-013-00150-8)., 

700-789 ...  (869-013-00151-6)., 

790-Ciid (869-013-00152-4)., 


RovMonDato 
Apr.  1,  1991 


TWO 


Stoch  Niiinbor 


Pnco       novwion  Oslo 


Apr. 
Apr. 

July 


July 
Ml 
July 
My 

July 

July 

•July 

July 

July 

July 
July 
July 

July 
July 

'Ml 
'July 
'July 
July 
July 
July 
Ml 
Mi 

Mr 

Ml 
Ml 
Ml 

July 
July 
Mr 

Mr 

Mr 
Mr 

Mr 
Mr 

July 
July 


Mr 
Mr 
Mr 
Mr 
Mr 
Mr 
Mr 
Mr 
Mr 
Mr 
Mr 
Mr 
•Mr 
Mr 
Mr 


991 
991 

991 


991 
991 
991 
991 

991 

991 
989 
991 

991 

991 
991 
991 

991 
991 

984 
984 
984 
991 
991 
991 
991 
991 
991 

991 
991 
991 

991 
991 
991 

991 

991 
991 

991 

991 
991 

991 


991 
991 
991 
991 
991 
991 
991 
991 
991 
991 
991 
991 
989 
991 
991 


41  Ctiaptsrs: 

1, 1-1 10  1-10 13.00 

1, 1-1 1  to  Appmdix.  2  (2  Rosorvod) 13.00 

3-6 14.00 

7 ., 6.00 

8 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Pom  1-5 13.00 

18,  Vol.  N,  Ports  6-19 13.00 

18.  Vol.  m.  Ports  20-52 13.00 

19-100 13.00 

1-100 (869-013-00153-2) 8.50 

101 (869-013-00154-1) 22.00 

102-200....*. (869-013-00155-9) 11.00 

201-&id (869-013-00156-7) 10  00 

42  Parts: 

1-60 (869-013-00157-5) 17.00 

61-399 (869-013-00158-3) 5.50 

•400-429 (869-013-00159-1) 21.00 

430-6KJ (869-013-00160-5) 26.00 

43  Parts: 

1-999 (869-013-00161-3). 

1000-3999 (869-013-00162-1).. 

4000-tnd (869-O13-00163-O).. 

44 (869-01 1-00164-5).. 

45  Parts: 

1-199 (869-013-00165-6).. 

200-499 (869-013-00166-4).. 

500-1 199 (869-013-00167-2).. 

1200-M (869-013-00168-1).. 

46  Parts: 

1-40 (869-O13-00169-9) 15.00 

41-69 (869-013-00170-2) 14.00 

70-89 (869-013-00171-1) 7.00 


20.00 
26.00 
12  00 

23.00 


18.00 
12.00 
26.00 
19.00 


90-139 (869-013-00172-9).. 

140-155 (869-013-00173-7).. 

156-165 (869-013-00174-5).. 

166-199 (869-013-00175-3).. 

200-499 (869-013-00176-1).. 


12.00 
10.00 
14.00 
14.00 
20.00 
500-End (869-013-00177-0) 11.00 

47  Parts: 

0-19 (869-013-00178-8) . 

•20-39 (869-013-00179-6) . 

40-69 (869-013-00180-0).. 

70-79 (869-011-00181-5) . 

80-tnd (869-011-00182-3).. 


19.00 
19.00 
10.00 
18.00 
20.00 

48CI)aptars: 

1  (Ports  1-51) (869-013-00183-4) 31.00 

1  (Ports  52-99) (869-013-00184-2) 19.00 

2  (Ports  201-251) (869-01 1-00185-8) 19.00 

2  (Ports  252-299) (869-011-00186-6) 15.00 

3-6 (869-011-00187-4) 19.00 

•7-14 (869-013-00188-5) 26.00 

IS-W (869-013-00189-3) 30.00 

49  Parts: 

•1-99 (869-013-00190-7).. 

100-177 .../. (869-011-00191-2).. 

178-199 (869-01 1-00192-1).. 

200-399 _ (869-011-00193-9).. 

400-999 .....' (869-013-00194-0).. 

lOOOrl  199 (869-013-00195-8).. 

1200-tnd (869-013-00196^).. 


SOParts: 

1-199 (869-011-00197-1). 

•200-599....„ (869-013-O0198-2).. 

600-M (869-01 1-00199-8).. 


20.00 
27.00 
22.00 
21.00 
27.00 
17.00 
19.00 

20  00 
17.00 
15  00 


'July  1. 
'July  1. 
'Julyl. 
'July  1, 
'July  1, 
'July  1. 
'July  1. 
'July  1, 
'July  1. 
'July  1, 
'July  1. 
'July  1. 

July  1. 

July  1. 

luly  1. 

Oct.  1. 
Oct  1. 
Oct  1. 
Oct   1. 

Oct  1. 
Oct  1, 
Oct   1, 

Oct   1. 


Oct  1. 

Oct  1, 

Oct  1, 

Oct  1, 

Oct  1. 

Oct  1, 

Oct  1. 

Oct  1, 

Oct  1. 

Oct  1, 

Oct  1. 

Oct  1, 

Od.  1. 

Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct  1. 
Od.  1, 

Oct  1, 

Oct.  1, 

Oct.  1. 

Oct.  1, 

Oct.  1. 

Oct  1. 

Oct  1, 

Oct  1, 

Oct  1, 

Oct  1, 

Oct.  1, 

Oct.  1. 

Oct  1. 

Oct  1, 

Oct  1. 
Oct  1. 


984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
990 
991 
991 
991 

991 
991 
991 
991 

991 
991 
991 

990 

991 
991 
991 
991 

991 
991 
991 
991 
991 
991 
991 
991 
991 

991 
f991 
991 
990 
990 

991 
991 
990 
1990 
990 
991 
991 

991 
990 
990 
990 
991 
991 
991 

990 
991 


Oct  1.  1990 


Cn  Indoi  and  fMngi 


.  (869-013-00053-6) 30.00    Jon.  1,  1991 
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Stocfc  NwnlMr  Pric*      Revision  Oat* 

Completa  1992  OR  s«t 620.00                   1994 

Mutfklit  CFR  Editioii: 

tam^Mt  Mt  (on«-timt  maOing) 145.00 

Comillelesct  (on»-iiine  moiling) |....^. 168.00 


Tin* 


stock  Number 


Pric*      Revision  Datt 


1992 


Miyiduol  copies  - 2.00 

■  BccouM  rute  3  is  an  onmid  conyaolieB,  )Ms  Mlumt  ond  oH  previous  vehmws  sk«M  W 


Stibscfiption  (moiied  os  issued) j 188.00 

SubscripHon  (moiled  os  issued) ^ 188.00 


1989 

mo 

1991 
1992 


I3S 


1992 


U  Ml 


''Iht  July  I.  198S  edMon  o(  32  CfB  9m  1-109  ttMoins  a  note  only  fer  Pais  1-39 

ncktsiv*.  for  llw  Ml  ttxt  of  H«  Odcnse  Acquisitian  Rcgulaiians  in  Paris  1-39,  eamuM  Ihe 
iln*cnv«lMnts  issued  oiaiJuty  1, 1984,  coMoMnfllwse parts. 

'ThoJuly  1,  198S  sdHion  of  41  CFR  Oioptors  1-100  contains  a  note  only  for  OiopMrs  1« 
49inclusiv*.  ForthefuHMxtofprocuronxmreguloriensinaMpMrs  1  lo  49,  consull  Itw  oltvon 
CFR  volunios  Bsuod  os  of  July  1 ,  1964  contoiMnf  eioso  tna|Mn. 

No  opnondnonts  to  wis  volunw  4Mn  pwnndf^toa  eonnf  nio  ponoo  Jan.  i,  ttB7  vo  uoc. 
31. 1990.  IhiCHivolwnoissuwIJaniarrl.  l987,slMMte«aKMd. 

*No«non4n«ntsl*lhis»olunio<Mrtpr«aMlgMddwJii|*«p«riod  Apr.  1.  1990leM». 
31.  1991.  Tht  CFR  vokimt  issued  April,  1990,  stMuM  be  retoined. 

*No  amenAnenti  to  *is  »alwne  wow  pie—il|ated  diwn  ihe  period  July  1,  I9S9M  Jene 
30,1991  IV  OR  volume  issued  July  1,  1989.  dMiM  be  retained. 

'  No  amendments  to  Hw  volunie  were  promulgated  during  the  period  JiHy  1,  1990  to  June 
30. 1991  Hw  CFR  volunie  issued  July  1.  1990.  siwaldte  retained. 
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gr  P«ti  )-3V 
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FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  use*  the  Federal  Register  and  Code  of 
'    Federal  Regulations. 


WHO:       The  Offica  of  the  Federal  Register. 

WHAT:      Free  public  brierings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  In  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  infonnatlon 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  «vill  be  no  discussion  of 
specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 
DIRECTIONS: 


WASHINGTON.  DC 

January  31,  at  94)0  a.m. 

Office  of  the  Federal  Register, 

First  Floor  Conference  Room. 

1100  L  Street  NW.,  Washington.  DC 

202-523-5240. 

North  on  11th  Street  from 

Metro  Center  to  southwest 

comer  of  11th  and  L  Streets 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 

Subscriptions: 

Paper  or  fiche 

202-78»-3238 

Magnetic  tapes 

512-2235 

Problems  with  public  subscriptions 

512-2303 

Single  copies/back  copies: 

Paper  or  Hche 

783-3238 

Magnetic  tapes 

512-2235 

Problems  with  public  singi 

e  copies 

512-2457 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

523-5240 

Magnetic  tapes 

512-2235 

Problems  with  Federal  age 

ncy  subscriptions 

523-5243 

For  other  telephooe  number*, 
at  Ifaa  and  of  this 


the  Reader  Aid*  *ectiaa 
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ACTION 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etcj 
Special  volunteer  programs — 
Drug  alliance,  3160 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  foreign: 
Black  stem  rust.  3117 
Pummelo  from  Israel,  3119 
PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Animals  imported  from  Mexico;  use  of  Mexican- 
accredited  veterinarians  for  inspections,  3145 
Horses  from  countries  affected  with  contagious  equine 
metritis,  3144 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities    - 

Commerce  Department 

See  also  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  Minority  Business  Development 
Agency;  National  Oceanic  and  Atmospheric 
Administration;  National  Technical  Information  Service 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Hess.  Peter  E.,  3163 

Committee  for  tiie  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh,  3190 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Commodity  pool  operators  and  commodity  trading  advisws: 
Offerings  to  qualified  eligible  participants;  exemption, 
3148 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 

Regulatory  Flexibility  Act;  review  of  existing  rules,  3147 


See  also  Uniformed  Services  University  of  the  Health 

Sciences 
Notices 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  undw  Ol^ 
review,  3191 

Education  Department 

proposed  RULES 

Special  education  and  rehabilitative  services: 
State  supported  era|rfoyment  services  program.  3158 


NOTICES 

Grants  and  cooperative  agrecmei^s:  availability,  etc: 
Research  education  of  individuals  with  disabilities 
program,  etc.,  3250 

Employment  and  Trainiiig  Administration 

NOTICES 

Adjustment  assistance: 
Adobe  Resources  Corp.  et  aL,  3218 
Workwear,  Inc..  et  at.,  3219 
Grants  and  cooperative  agreements;  availability,  etcu 
Job  Training  Partnership  Act- 
National  level  multi-State  programming  to  train  and 
employ  disabled,  3220 

Energy  Department 

See  also  Energy  Research  Officr,  Federal  Energy  Regi^toiy 

Commission:  Hearings  and  Appeals  Office.  Enogy 

Department 
NOTICES 
Meetings: 
International  Energy  Agency  Industry  Advisory  Board, 
3191 
Mined  geologic  disposal  system  (MGDS)  and  monitored 

retrievable  storage  (MRS),  license  application 

preparation  packages;  transmittal  to  NRC  3191 

Energy  Research  Office 

NOTICES 
Meetings: 
High  Energy  Physics  Advisory  Panel.  3106 

Environmental  Protection  Agency  4 

NOTICES 

Agency  information  collection  activities  mder  QUE  review, 

3202 
Meetings: 

Science  Advisory  Board,  3202 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Data  receipt,  3203 
ConHdential  business  information  and  data  transfer  to 
contractors,  3203 

Executive  Office  of  the  Prasidant 

See  Management  and  Budget  Office;  Presidential 

Documents;  Trade  Re^esentative,  Office  of  United 
States 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  3247 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 

Dominant  carriers  rates;  price  cap  reconsideratian 
petitions  dismissed  as  moot.  3133 
Radio  stations;  table  of  assignments: 

Arizona,  3134 

Miimesota.  3135 

Mississippi,  3135 


IV 


Federal  Register  /  Vol.  57.  No.  18  /  Tuesday.  January  28.  1992  /  Contents 


Missouri,  3135 

Nebraska,  3136 
(2  documents) 

South  Carolina  et  al,  313^ 
Television  stations;  table  of  assignments: 

California,  3134 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Florida.  3158 

North  Carolina,  3159 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

North  Carolina  Central  University  et  al.  3204 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Coastal  Barrier  Improvement  Act:  property  availability: 
Lee  County,  fl,  3204 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
Sunnyside  Cogeneration  Associates  et  al,  3191 
Applications,  hearings,  determinations,  etc.: 
James  River-New  Hampshire  Electric  Inc.,  3195 

(2  docimients] 
MDU  Resources  Group,  Inc.,  3195 

Federal  Highway  Administration 

MILES 

Motor  carrier  safety  standards: 
Commercial  motor  vehicle  marking  requirements,  3140 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act  3247 
Applications,  hearings,  determinations,  etc.: 

Community  Bankers,  Inc.,  3204 

Northwest  Financial  Corp.,  3205 

Peoples  Financial  Corp.,  3205 

Rnanciai  Management  Service 
See  Fiscal  Service  ' 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Lincoln  General  Insurance  Co.,  3242 
Sorema  North  American  Reinsurance  Co.;  correction,  3242 
Universal  Security  Insurance  Co..  3243 

Food  and  Drug  Administration 

RULES 

Cosmetics: 
Cosmetic  product  ingredient  and  raw  material 

composition  statements;  voluntary  registration,  3128 
Food  additives: 
Paper  and  pa^erboard  components — 
12-Hydroxystearic  acid-polyethylene  glycol  block 
copolymers,  3120 
Polymers — 
Poly(phenyleneterephthalamide)  resins,  3123 
Polyurethane  resins,  3126 


Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Minnesota— 
Davisco  International,  Inc.;  intermediate  dairy  prodrcts 
manufacturing  facilities,  3163 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information,  collection  activities  under  0MB 
review,  3191 

Government  Ethics  Office 

RULES 

Conflict  of  interests,  3115 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration;  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

National  vaccine  injury  compensation  program: 
Petitions  received.  3205 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  3196 

Special  refund  procedures;  implementation,  3197-3199 
(2  documents) 

Housing  and  Urt>an  Development  Department 

NOTICES 

Mortgage  and  loan  insurance  programs: 
Debenture  interest  rates,  3213 

Indian  Affairs  Bureau  • 

RULES 

Law  and  order  on  Indian  reservations: 
Muskogee  Area  Tribes,  OK,  3270 

Interior  Department 

See  Indian  Affairs  Bureau;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Salvage  and  reinsurance  treatment,  3130 

NOTICES 

Committees;  estabUshment.  renewal,  termination,  etc.: 
Art  Advisory  Panel.  3243 

International  Trade  Administration 

NOTICES 

Antidumping: 
Internal-combustion  industrial  forklift  trucks  from  Japan. 

3164-3167 
(2  documents) 
Potassium  hydroxide,  liquid  and  dry.  from  Canada,  Italy, 
and  United  Kingdom,  3184 
Antidumping  and  countervailing  duties: 

Extruded  rubber  thread  from  Malaysia.  3163 
Countervailing  duties: 

Pig  iron  bom  Brazil  3185 
Export  trade  certificates  of  review.  3186 
Short  supply  determinations: 
Aluminum-killed  cold-rolled  steel  sheet.  3187 
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Standard  length  premium  curve  rails,  3187 
Infenwtional  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  3247 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Declaratory  order  petitions — 
Dart  Transit  Co.,  3215 
Railroad  services  abandonment: 

Burlington  Northern  Railroad  Co.,  3216 

CSX  Transportation,  Inc.,  3217 

Justice  Department 

See  Prisons  Bureau 

Labor  Department 

See  Employment  and  Training  Administration:  Mine  Safety 
and  Health  Administration 

Land  IManagement  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Doyon  Ltd..  3213 
Meetings: 

Salmon  District  Grazing  Advisory  Board,  3214 
Snettisham  Power  Project,  AK  (Public  land  order  5108); 
survey  conformance,  legal  description;  correction,  2814 
[Editorial  note:  This  contents  entry  should  replace  the 
reference  to  the  Albuquerque  District,  NM,  resource 
management  plan  in  the  issue  of  January  23, 1992.] 

lAanagement  and  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 

Reaffirmation  Act  (Gramm-Rudman-HoUings)^ 
Final  sequestration  report  to  President  and  Congress 

Notice  of  transmittal,  3228 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Sheep  Fork  Energy,  Inc.,  et  al.,  3220 

IMinerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
3214 

Minority  Business  DevelopnMfht  Agency 

NOTICES 

Business  development  center  program  applications: 
Nationwide,  3188 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Source  Selection  Evaluation  Boards;  proposal  risk  and 
past  performance  considerations,  3137 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  3191 

National  Archives  and  Records  Administration 

NOTICES 

Agency.records  schedules;  availability,  3221 


National  Commission  on  Judicial  Discipline  and  Removal 

NOTICES 

Meetings,  3221 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

3222 
Meetings: 

Museum  Advisory  Panel,  3222 

Presenting  and  Conunissioning  Advisory  Panel,  3223 

National  InstttutM  of  Heatth 

NOTICES 

Meetings: 
Fogarty  International  Center  Advisory  Board,  3209 
National  Cancer  Institute,  3209 
National  Center  for  Research  Resources,  3209 

(2  documents) 
National  Eye  Institute,  3210 
National  Heart,  Lung,  and  Blood  Institute,  3210,  3211 

(2  documents) 
Triglyceride,  high  density  lipoprotein,  and  coronary  heart 
disease:  consensus  development  conference,  3211 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines,  3211 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 
groundfish,  3142  , 
Marine  manunals: 
Commercial  fishing  operations — 
Tuna  (yellowfin)  caught  with  purse  seines  in  eastern 
tropical  Pacific  Ocean;  incidental  taking  and 
importation;  correction,  3142 

NOTICES 

Meetings: 
Pacific  Fishery  Management  Council.  3189 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  3214 

National  Technical  Information  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Tissue  Engineering,  Inc.,  3189 

Nuclear  Regulatory  Commieslon 

NOTICES 

Environmental  statements;  availability,  etc.: 

Consumers  Power  Co.,  3223 

Long  Island  Lighting  Co.,  3224 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  3225 
Meetings;  Sunshine  Act,  3247 
Organization,  functions,  and  authority  delegations: 

Local  public  document  room  relocation  and 
establishment — 
Callaway  Plant,  MO;  closing,  3228 
Applications,  hearings,  determinations,  etc.: 

Cintichem,  Inc„  3226 

Connecticut  Yankee  Atomic  Power  Co.,  3227 
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I'niversity  of— 

Texas,  3227 
Vii:ginia  Electric  &  Power  Co..  3228 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Personnel  Management  Office 

RULES 

Pay  administration:  I 

Aggregate  limitation  on  pay.  3113 

NOTICES 

Meetings: 
Federal  Salary  Council,  3^ 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Soviet  Union  (former);  humanitarian  assistance 
(Memorandum  of  January  21, 1992),  3111 

Prisons  Bureau 

NOTICES 

Contract  health  care  services;  reimbursement  and  medicare 
allowable  rates;  policy  statement,  3217 

Public  Health  Service        ' 

See  Food  and  Drug  Administration:  Health  Resources  and 
Services  Administration;  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  3228-3233 
(2  documents) 

Chicago  Board  Options  Exchange.  Inc.,  3234 

National  Association  of  Securities  Dealers.  Inc..  3235 

Philadelphia  Stock  Exchange.  Inc.,  3238 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Cincinnati  Stock  Exchange,  Inc.,  3239 

Midwest  Stock  Exchange,  Inc.,  3240 

Pacific  Stock  Exchange,  Inc.,  3240 
,   Philadelphia  Stock  Exchange,  Inc..  3240 

State  Department 

NOTICES 
Meetings: 

International  Telegraph  and  Telephone  Consultative 
Committee,  3241 

Overseas  Security  Advisory  Council,  3241 

Shipping  Coordinating  Committee,  3241 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Meetings: 
Intergovernmental  Policy  Advisory  Committee.  3228 

Transportation  Department 

See  also  Federal  Highway  Administration 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  3242 


UMI 


Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications.  3242  ^ 

Treasury  Department 

See  Fiscal  Service;  Internal  Revenue  Service 

Uniformed  Services  University  of  the  Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act,  3247 
United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Private  non-profit  organizations  in  support  of 

international  educational  and  cultural  activities,  3243 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  3250 

Part  ill 

Department  of  the  Interior,  Bureau  of  Indian  A^airs,  3270 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Title  3— 

The  President 


Memorandum  of  January  21, 1992 

Transportation    of   Humanitarian    Assistance    to    the    Former 
Soviet  Union 


Memorandum  for  the  Secretary  of  Defense 

Pursuant  to  the  laws  of  the  United  States,  including  section  109  of  the  "Dire 
Emergency  Supplemental  Appropriations  and  Transfers  for  Relief  From  the 
Effects  of  Natural  Disasters,  for  Other  Urgent  Needs,  and  for  Incremental  Cost 
of  'Operation  Desert  Shield/Desert  Storm'  Act  of  1992"  (Public  Law  102-229): 

1.  I  designate  as  emergency  requirements,  pursuant  to  the  terms  of  the 
Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985,  as  amended,  the 
full  amount  for  which  section  109  provides. 

2.  Effective  upon  satisfaction  of  applicable  congressional  notiHcation  re- 
quirements, I  direct  the  Secretary  of  Defense  to  transfer  funds  under  section 
109  as  it  incorporates  by  reference  section  301(b)  of  H.R.  3807  as  passed  the 
Senate  on  November  25, 1991. 

3.  The  authorities  and  duties  of  the  President  under  section  301  of  H.R.  3807 
as  passed  the  Senate  on  November  25,  1991,  and  referred  to  in  section  109 
(except  the  designation  of  emergency  relating  to  funding  addressed  in  para 
graph  1  and  the  direction  addressed  in  paragraph  2)  are  hereby  delegated  to 
the  Secretary  of  Defense. 

You  are  directed  to  publish  this  memorandum  in  the  Federal  Register. 


(FR  Ooc.  92-2211 
Filed  1-24-92;  4:26  pm] 
Billing  code  3195-(n-M 
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This  saction  d  the  FEDERAL  REGISTB) 
contains  regulatory  doomenlt  having 
ger>eral  appHcaMilir  and  Isgat  effact.  most 
of  wNch  aw  hoyaif  to  antf  codMictf  in 
the  CMe  of  Federal  Begtitrtona,  wNch  ia 
publislwd  under  SO  tales  piwsuant  to  44 
U.S.C.  1510- 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  fsled  in  the 
first  FEDBVU.  REGSTER  iaeiw  of 
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OFFtCC  OF  PBISONNEL 
MANAGEMEirr 

SCFRPlwtSaO 
RIN3206-AE21 

Aggregate  UmRation  on  Pay 

agency:  Office  of  Penome) 

Management 

ACTKMK  biteriin  role  with  reqnest  for 

comments; 

SUMMARV:  The  Office  ol  Personoel 
Management  (OPM)  is  issoing  revised 
inteiim  regulations  governing  the 
administration  of  the  aggregate 
limitation  on  pay  under  the  Federal 
Employees  Pay  Cbmparability  Act  of 
1990  (Pub.  L 101-509.  November  5, 1990), 
as  amended  by  section  Z  of  Public  Law 
102-77.  July  28, 1991.  These  revisions 
clarify  the  types  of  payments  that  are 
subject  to  the  Executive  Level  I 
aggregate  limitation  on  pay  for  most 
Federal  emirfoyees  daring  any  ealendtv 
year. 

DATES:  Interim  rules  effective  January 
28, 1992.  Comments  must  be  received  on 
or  before  March  30v  19S2. 
ADDRESSES:  Send  or  ddh'ver  written 
comments  to  Barbara  L  Rss,  Asafstant 
Director  for  Compensation  FbHcy.  U.S. 
Office  of  Personnel  Management,  room 
6H31. 1900  E  Street  NW.,  Washington. 
DC  20415. 

FOR  FUHTHn*  INFORMATKNt  COttTACT; 
Bemadette  Christie.  (20Z)  006-2856  or 
(FTS)  2B6-28S8. 


SUPPLEMENTART  WFOI—ATIOM.  The 

Federal  Employees  Pay  CompaFabifa'ty 
Act  of  1990  [PEPCA)  estabKshed  an 
aggregate  limitation  on  pay  tf»t  app^ 
to  most  Federal  enqrioyeee.  The  purpose 
of  the  aggregate  liiritation  on  pay  is  to 
limit  the  pey  of  any  "aDowance, 
differential,  bonaa.  award,  or  odter 
similar  cadi  payncnf  onder  tide  5^ 
United  States  Code,  so  that  such 


payntent  weald  not  cease  an  employee's 
total  amiad  conyenaation  to  exceed  the 
rate  payable  fior  Executive  Levd  I 
(carrently  143,80^.  The  amendments 
made  by  Public  Law  1(^-77  clarify  the 
coverage  and  applicability  of  the 
aggregate  limitation. 

These  clarifying  amendments  became 
effective  (»  }iAy  20, 19BL  However,  the 
aggregate  hmitatian  on  pay  applies  to 
payawnta  ttat  would  otfierwiae  canae 
an  employee's  total  pay  to  exceed  the 
annual  rate  of  basic  pay  payable  for 
Executive  Level  I  as  of  the  end  d  the 
calendar  year.  Therefore,  payaients 
made  on  or  after  February  3, 1991  (the 
effective  date  of  the  aggregate 
limitation,  as  enacted  by  PEPCA),  are 
subject  to  the  amended  aggregate 
limitation  law,  regardless  of  whether  the 
payments  were  made  before  or  after  fely 
26,1991. 

As  clarified  by  PaMic  Law  100-77,  the 
aggregate  Ihnitation  applies  to  die  total 
of  basic  pay,  phw  (1)  premium  pay  aad 
most  other  payments  made  under 
chapter  55,  except  back  pay  for 
unjustified  personnel  actions,  severance 
pay.  and  hunp-sara  payments  for  atHniat 
leave;  (2)  recrtatment  and  relocation 
bonases.  sapervisory  and  post 
differentials,  retention  allowances, 
danger  pay  allowances,  physicians 
coBsparabiKty  allowances,  and 
envTroraaental  allowances  for 
employees  outside  the  continental 
United  States  or  in  Ala^ar  and  (3} 
continuation  of  pey  under  the  Federal 
Employees'  Compensation  Act. 

The  amended  law  also  specifies  that 
employees  of  Execotive  agencies  who 
are  not  covered  by  the  Geaerai  Schedtrie 
may  receive  hmp-sum  payments  at  the 
begimBiig  of  the  fcrflowfng  calendar  jrear 
for  performance-based  cash  awards 
under  5  U.S.C.  4S05a(d].  as  well  as 
recruitment  and  relocation  bonuses  and 
retention  allowances  under  5  U.S.C. 
5753(e)  and  S754(e).  respectively,  that 
otherwise  would  cause  the  lanJtoyet'a 
aggregate  compensation  to  exceed  die 
rate  for  Executive  Level  I  during  the 
calendar  year  in  which  they  were 
awarded  or  aathorized.  Sach  lunqt-eum 
payments  wilt  be  aat^ect  to  the 
carryover  provisions  in  S  U.S.C. 
5307(b)i2).  Conaequently.  S  CFR 
53a204(d)  haa  been  rciMved.  (Prior  to 
this  aawndaKBt.  only  Geaetal  Schedsla 
empliqpees  were  entUled  to  receive,  ia  a 
subaeqoent  calendar  year,  kimp-sun 
paymeota  attrtttolable  to  perfofmance- 


based  cash  awards,  recruitment  and 
relocation  boaaaes,  and  retentioa 
allowances.) 

The  revised  interim  regulations  amend 
the  interim  regulations  published  on 
March  28, 1991  (56  FR  12833),  to 
prescribe  how  the  aggregate  Bwitatiow  is 
to  be  applied  daring  calendar  jwar  1981. 
For  cakndar  year  1991  only,  the 
aggregate  limitation  applies  to  payments 
received  on  or  after  February  3, 1981. 
and  before  January  1, 1992.  (See  5CFR 

Fhwtly,  a  paragraph  has  been  added 
to  provide  that,  if  the  continuing  and 
noncontinuing  payments  to  which  an 
employee  is  entitled,  or  has  received. 
during  a  calendar  year  exceed  the  rale 
payable  for  Executive  Level  L  any 
discretionary  continuing  payments  that 
would  cause  the  employee's  aggregate 
compensafion  to  exceed  the  Fimrtatioii 
must  be  discontinued.  (See  5  CFR 
530.20S(g).)  These  drscontinoed 
discretionary  payments  normally  wiB 
become  payable  at  the  beginning  ol  the 
next  calendar  year  and  will  be  included 
in  the  computation  of  the  employee's 
aggregate  compensation  for  the  yeer  in 
which  they  were  paid.  Corresponding 
changes  also  have  been-made  in  5  CFR 
530.203(f). 

Waiver  ot  Notica  of  Prapesad 
Rulemaking  aad  Delay  in 


Pursuant  to  5  U.S.C.  553(b)(3)fB),  I  find 
that  good  cause  exists  for  waiving  the 
general  notice  of  proposed  rolemaldng. 
Also,  pursuant  to  5  U.S.C.  553fd)f3),  I 
find  that  good  cause  exists  to  make  this 
amendment  effective  m  less  than  30 
days.  The  delay  in  the  effi?ctf»e  date  ia 
being  waived  to  give  effect  to  the 
amended  provisions  of  law  at  the 
earliest  practicable  date. 

E.0. 12291,  Fadatal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  sectioa  1(b) 
of  RO.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  noil 
have  a  significant  ecoaonic  iaifiact  am  a 
substantial  number  of  small  entiliea 
because  it  will  aSed  only  Fedetal 
ayactrs  and  eaifNoyeca. 

List  oTSubiacti  hi  8  CFK  Part  S» 

Administrative  practice  and 
procedure.  Goaesnnwnt  i 
Wages. 
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U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman, 
Director. 

Accordingly,  0PM  is  amending  part 
530  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows:         j 

PART  530-PAY  RATES  AND 
SYSTEMS  (GENERAL) 

1.  The  authority  citation  for  part  530  is 
revised  to  read  as  follows: 

AutixKity:  5  U.S.C.  5305  and  5307:  E.O. 
12748;  Subpart  B  also  issued  under  sec.  302(c) 
and  «4{c)  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L  101-509). 
104  Stat.  1462  and  1466,  respectively. 

2.  In  5  530.202,  the  definitions  of 
Aggregate  compensation  and  Continuing 
payment  are  revised  to  read  as  follows: 
the  definition  of  Lump-sum  payment  is 
removed;  and  a  new  definition  of 
Noncontinuing  payment  is  added  to 
read  as  follows: 

S530.202   Deflnmom.       -    | 
•        *       •       •        * 

Aggregate  compensation  means  the 
total  of— 

(1]  Basic  pay  received  as  an  employee 
of  the  executive  branch  or  as  an 
employee  outside  the  executive  branch 
to  whom  chapter  51  of  title  5,  United 
States  Code,  applies; 

(2)  Locality-based  comparability 
payments  under  5  U.S.C.  5304  or  interim 
geographic  adjustments  or  special  pay 
adjustments  for  law  enforcement 
officers  under  sections  302  or  404  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  (Pub.  L  101-509). 
respectively: 

(3)  Premium  pay  established  by  or 
under  subchapter  IV  of  chapter  53  of 
title  5.  United  States  Code; 

(4)  Premium  pay  under  subchapter  V 
of  chapter  55  of  title  5; 

(5)  Incentive  awards  and 
performance-based  cash  awards  under 
chapters  45.  53.  and  54  of  title  5,  United 
States  Code; 

(6)  Recruitment  and  relocation 
bonuses  under  5  U.S.C.  5753; 

(7)  Retention  allowances  under  5 
U.S.C.  5754; 

(8)  Supervisory  differentials  under  5 
U.S.C.  5755; 

(9)  Post  differentials  under'5  U.S.C. 
5925: 

(10)  Danger  pay  allowances  under  5 
U.S.C.  5928; 

(11)  Allowances  based  on 
environmental  conditions  for  employees 
stationed  outside  the  continental  United 
States  or  in  Alaska  under  5  U.S.C. 
5941(a)(2); 

(12)  Physicians  comparability 
allowances  under  5  U.S.C.  5948; 


(13)  Continuation  of  pay  under  5 
U.S.C.  8118;  and 

(14)  Other  similar  payments 
authorized  under  title  5.  United  States 
Code,  excluding  back  pay  due  to  an 
unjustified  personnel  action  under  5 
U.S.C.  5596;  overtime  pay  under  the  Fair 
Labor  Standards  Act  of  1938.  as 
amended,  and  part  551  of  this  chapter 
severance  pay  under  5  U.S.C.  5595;  and 
lump-sum  payments  for  accumulated 
and  accrued  annual  leave  on  separation 
under  5  U.S.C.  5551  or  5552. 

Continuing  payment  means  basic  pay 
and  any  other  form  of  pay  included  in 
an  employee's  aggregate  compensation 
that  is  paid  in  the  same  manner  and  at 
the  same  time  as  basic  pay.  including, 
but  not  limited  to.  locality-based 
comparability  payments,  interim 
geographic  adjustments,  special  pay 
adjustments  for  law  enforcement 
officers,  annual  premium  pay  under  5 
U.S.C.  5545(c),  retention  allowances, 
supervisory  differentials,  post 
differentials,  danger  pay  allowances, 
allowances  based  on  enviroimiental 
conditions  outside  the  continental 
United  States  or  in  Alaska,  remote  work 
site  allowances,  and  physicians 
comparability  allowances. 
•        •        «        *        * 

Noncontinuing  payment  means — 

(1)  An  amount  of  pay  included  in  an 
employee's  aggregate  compensation  that 
is  paid  to  an  employee  not  in  the  same 
manner  or  at  the  same  time  as  basic 
pay.  including,  but  not  limited  to. 
incentive  awards,  performance  awards. 
Senior  Executive  Service  Presidential 
rank  awards,  recruitment  and  relocation 
bonuses,  and  excess  amounts  paid 
under  S  530.205(a)  of  this  part; 

(2)  Premium  pay  established  by  or 
under  subchapter  IV  of  chapter  53  of 
title  5,  United  States  Code;  and 

(3)  Premium  pay  under  subchapter  V 
of  chapter  55  of  title  5.  United  States 
Code,  other  than  annual  premium  pay 
under  5  U.S.C.  5545(c). 

3.  In  S  530.203.  paragraphs  (d).  (e).  and 
(f)  are  revised  and  a  new  paragraph  (g) 
is  added  to  read  as  follows: 

§  530.203    Administration  of  aggrcgat* 
limitation  on  pay. 

(d)  At  the  time  a  noncontinuing 
payment  is  made  to  an  employee,  the 
employee  may  not  receive  any  portion 
of  such  payment  that,  when  added  to  the 
annual  rate  of  any  continuing  payments 
to  which  the  employee  is  then  entitled 
and  any  noncontinuing  payments  the 
employee  may  have  received  earlier  in 
the  same  calendar  year,  would  exceed 
the  rate  then  payable  for  level  I  of  the 
Executive  Schedule.  Any  portion  of  a 


noncontinuing  payment  not  payable 
under  this  paragraph  shall  become 
available  for  payment  as  provided  in 
S  530.204  of  this  part. 

(e)  Nondiscretionary  continuing 
payments  may  not  be  discontinued  or 
deferred  for  any  period  of  time  in  order 
to  make  a  noncontinuing  payment  or 
discretionary  continuing  payment  that 
would  otherwise  cause  an  employee's 
pay  to  exceed  any  of  the  limitations 
described  in  or  established  by  this 
section. 

(f)  If  the  annual  rate  of  all 
nondiscretionary  continuing  payments 
to  which  an  employee  is  entitled  and 
any  previously  authorized  physicians 
comparability  allowance  at  any  time 
exceeds  the  rate  then  in  effect  for  level  I  - 
of  the  Executive  Schedule,  the  agency 
shall  immediately  discontinue  any  such 
payments  (other  than  basic  pay)  that 
would  cause  the  aggregate 
compensation  actually  received  by  the 
employee  during  the  calendar  year  to 
exceed  the  limitation  described  in 
paragraph  (a)  of  this  section.  To 
determine  which  payments  shall  be 
discontinued,  the  agency  shall  make 
such  payments  in  the  following  order: 
Basic  pay;  locality-based  comparability 
payments,  interim  geographic 
adjustments,  or  special  pay  adjustments 
for  law  enforcement  officers;  other 
nondiscretionary  continuing  payments, 
in  chronological  order  of  their 
authorization;  and  any  previously 
authorized  physicians  comparability 
allowance.  Any  portion  of  a 
nondiscretionary  continuing  payment  or 
physicians  comparability  allowance  not 
payable  under  this  paragraph  shall 
become  available  for  payment  as 
provided  in  S  530.204  of  this  part. 

(g)  If  the  annual  rate  of  all 
discretionary  and  nondiscretionary 
continuing  payments  to  which  an 
employee  is  entitled,  plus  any 
noncontinuing  payments  the  employee 
may  have  received  during  the  same 
calendar  year,  at  any  time  exceeds  the 
rate  then  payable  for  level  I  of  the 
Executive  Schedule,  the  agency  shall 
immediately  discontinue  any 
discretionary  continuing  payments  that 
would  cause  the  aggregate 
compensation  actually  received  by  the 
employee  during  the  calendar  year  to  - 
exceed  the  limitation  described  in 
paragraph  (a)  of  this  section.  Any 
portion  of  a  discretionary  continuing 
payment  not  payable  under  this 
paragraph  shall  become  available  for 
payment  as  provided  in  S  530.204  of  this 
part 
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§530.204   [AiMndedl 

4.  In  §  530.204,  paragraph  [d]  is 
removed. 

5.  A  new  S  530.206  is  added  to  read  as 
folh)ws: 

§530.206   Application  of  aggraoM* 
limitation  on  pay  In  calondar  year  1001. 

In  calendar  year  1991,  the  aggregate 
limitation  on  pay  shall  be  applied  to 
aggregate  compensation  received  by  the 
employee  on  or  after  February  3, 1991, 
and  before  January  1, 1992. 

[FR  Doc.  92-2034  Filed  1-27-92;  8:45  am] 
MLUNQ  COOC  632S-0t-M 


OFFICE  OF  GOVERNMENT  ETHICS 
5  CFR  Part  2641 

RiN3200-AA14 

Post-Employment  Conflict  of  Interest; 
Exemption  of  Positions  and 
Designation  of  Additional  Agency 
Components  for  ttw  Executive  Branch 

aqency:  Office  of  Government  Ethics. 
action:  Final  rule. 

summary:  The  Office  of  Government 
Ethics  is  issuing  this  rule  (1)  to  exempt 
certain  senior  employee  positions  for 
purposes  of  18  U.S.C.  207(c):  and  (2)  to 
designate  certain  additional 
departmental  or  agency  components  in 
the  executive  branch  for  purposes  of  18 
U.S.C,  207(c)  as  authorized  by  18  U.S.C. 
207(h). 

EFFECTIVE  DATE:  January  28, 1992. 
ADOHESSES:  Office  of  Government 
Ethics,  Suite  500, 1201  New  York 
Avenue,  ^4W.,  Washingtoa  DC  2000&- 
3917,  Attention:  Ms.  Loring. 
FOR  FURTHER  INFORMATION  CONTACT: 

Julia  S.  Loring,  Office  of  Govenunent 
Ethics,  telephone  (202/FTS)  523-5757, 
FAX  (202/FTS)  523-6325. 
SUPPLEMENTARY  INFORMATION: 

A.  Substantive  Discussion  of  Exemption 
of  Positions  and  Designation  of 
Additional  Agency  Components 

Exemption  of  Positions 

The  Director  of  the  Office  of 
Government  Ethics  (OGE)  is  authorized 
by  18  U.S.C.  207(c)(2)(C)  to  exempt  - 
eligible  employee  positions  from  18 
U.S.C.  207(c),  the  one-year  post- 
employment  restriction  applicable  to 
"senior"  employees.  Pursuant  to  the 
procedures  prescribed  in  5  CFR 
2641.201(d)  (56  FR  3964,  February  1, 
1991),  the  Designated  Agency  Ethics 
Official  at  the  Securities  and  Exchange 
Commission  forwarded  a  letter  to  OGE 
dated  October  15, 1991,  requesting  that 


the  Director  exempt  two  senior 
employee  positions:  (1)  The  Office  of 
General  Counsel's  Solicitor,  and  (2)  the 
Division  of  Enforcement's  Chief 
Litigation  Counsel. 

After  carefully  reviewing  that  letter 
and  other  relevant  information,  the 
Director  determined  to  exempt  the  two 
positions  from  18  U.S.C.  207(c]  in  light  of 
the  criteria  set  forth  in  5  CFR 
2641.201(d)(5).  Although  these 
exemptions  became  effective  on 
October  29, 1991,  the  date  of  the 
Director's  written  response  to  the 
Securities  and  Exchange  Commission,  5 
CFR  2641.201(d)(3)(iii)  provides  that  the 
Director  "shall  annually  publish  in 
appendix  A  to  this  part  an  updated 
compilation  of  all  exempted 
positions  *  *  *."  Accordingly,  appendix 
A  of  part  2641  is  being  amended  by  this 
rule  to  ensure  publication  of  these  two 
exemptions  in  the  CFR. 

Appendix  A  of  this  part  includes 
parenthetical  entries  highlighting  the 
effective  dates  of  the  exemptions.  As 
indicated  in  5  CFR  2641.201(d)(4),  "[a]n 
exemption  shall  inure  to  the  benefit  of 
the  individual  who  holds  the  position 
when  the  exemption  takes  effect,  as  well 
as  to  his  successors,  but  shall  not 
benefit  individuals  who  terminated 
senior  service  prior  to  the  effective  date 
of  the  exemption." 

Designation  of  Executive  Agency 
Components 

The  Director  of  OGE  is  authorized  by 
18  U.S.C.  207(h)  to  designate  separate 
departmental  and  agency  components  in 
the  executive  branch  for  purposes  of  18 
U.S.C.  207(c).  The  one-year 
representational  bar  of  18  U.S.C.  207(c) 
usually  extends  to  any  department  or 
agency  in  which  a  former  senior 
employee  served  in  any  capacity  during 
the  year  prior  to  termination  from  senior 
service.  However,  eligible  senior 
employees  may  be  permitted  to 
communicate  to  or  appear  before 
components  of  their  former  department 
or  agency  if  those  Components  have 
been  designated  as  separate  agencies  or 
bureaus  by  OGE.  Initial  component 
designations  applicable  with  respect  to 
employees  terminating  senior  service  on 
or  after  January  1, 1991,  were  published 
in  appendix  B  of  5  CFR  part  2641  last 
year  (56  FR  3965,  February  1, 1991). 
'  Pursuant  to  the  procedures  prescribed  in 
5  CFR  2641.201(e).  several  departments 
have  subsequently  forwarded  letters  to 
OGE  requesting  the  designation  of 
additional  distinct  and  separate 
components  for  purposes  of  that 
statutory  provision. 

By  letter  dated  April  9, 1991,  the 
Alternate  Designated  Agency  Ethics 
Official  at  the  Department  of  Justice 


requested  that  the  Director  clarify  that 
the  Office  of  Justice  Programs  (including 
its  five  previously.designated 
constituent  bureaus)  should  be  treated 
as  one  single  distinct  and  separate 
component  for  purposes  of  18  U.S.C 
207(c).  The  letter  also  requested  that  the 
Executive  Office  for  United  States 
Attorneys  and  the  Executive  Office  for 
United  States  Trustees  each  be  treated 
as  distinct  and  septu^te  from  the  rest  of 
the  Justice  Department.  In  each  case, 
however,  the  particular  Executive  Office 
would  not  be  treated  as  separate  from 
any  of  the  district  offices  served  by  it.  In 
a  subsequent  letter  dated  October  15, 
1991,  the  Department's  Alternate 
Designated  Agency  Ethics  Official 
requested  that  the  Office  of  the  Pardon 
Attorney  also  be  designated  as  a 
distinct  and  separate  component. 

By  letter  dated  November  6, 1991.  the 
Designated  Agency  Ethics  Official  at  the 
Department  of  the  Interior  requested 
designation  of  ten  components  as 
distinct  and  separate  from  the  rest  of  the 
Interior  Department.  The  bureaus 
proposed  for  designation  were  the 
Bureau  of  Indian  Affairs,  the  Bureau  of 
Land  Management,  the  Bureau  of  Mines, 
the  Bureau  of  Reclamation,  the  Minerals 
Management  Service,  the  National  Park 
Service,  the  Office  of  Surface  Mining, 
the  Office  of  Territorial  and 
International  Affairs,  the  U.S.  Fish  and 
Wildlife  Service,  and  the  U.S.  Geological 
Survey.  The  Department's  Designated 
Agency  Ethics  Official  noted  that  there 
are  five  Assistant  Secretaries  that  have 
responsibility  for  one  or  more  of  the  ten 
bureaus  proposed  for  designation.  These 
Assistant  Secretaries  are  subject  to  18 
U.S.C.  207(c),  but  are  not  eligible  to 
benefit  from  the  narrowing  effect  of 
component  designation.  For  purposes  of 
determining  the  scope  of  the  post- 
employment  restriction  in  the  case  of  an 
eligible  senior  employee  serving  on  an 
Assistant  Secretary's  immediate  staff, 
the  Department's  Designated  Agency 
Ethics  Official  recommended  that  all 
bureaus  under  the  jurisdiction  of  a 
particular  Assistant  Secretary  should  be 
treated  as  a  single  component. 

By  letter  dated  November  26, 1991,  the 
Designated  Agency  Ethics  Official  at  the 
Department  of  Commerce  requested 
designation  of  three  additional 
components  as  distinct  and  separate 
from  the  rest  of  the  Commerce 
Department.  The  bureaus  proposed  for 
designation  were  the  Bureau  of  Export 
Administration,  the  Technology 
Administration,  and  the  United  States 
Travel  and  Tourism  Administration. 
Similarly,  the  Designated  Agency  Ethics 
Official  at  the  Department  of  Health  and 
Human  Services  forwarded  a  letter  to 
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the  Director  of  OGE  dated  November  29, 
1991.  requesting  that  the  Administration 
for  Children  and  Families  be  designated 
as  an  additional  district  and  separate 
component  of  that  Department. 

After  carefully  reviewing  the  letters 
from  the  Department  of  Justice,  the 
Department  of  the  Interior,  the 
Department  of  Commerce,  and  the 
Department  of  Health  and  Human 
Services  in  light  of  the  criteria  set  forth 
in  6  CFR  2841.201(e)(6),  the  Director  has 
determined  to  designate  distinct  and 
separate  components  as  requested  in 
that  correspondence.  As  indicated  in  5 
CFR  2641.201(e)(4),  a  designation  "shall 
be  effective  as  of  the  effective  date  of 
the  rule  that  creates  the  designation,  but 
shall  not  be  effective  as  to  employees 
who  terminated  senior  service  prior  to 
that  date."  The  effective  date  of  each 
designation  is  indicated  in  appendix  B 
of  this  part.  (Note  that  the  effective  date 
of  the  designation  of  the  entire  Office  of 
Justice  Programs — now  listed  as  a  single 
entity— is  January  1, 1991.) 

At  the  request  of  the  Department  of 
Defense,  appendix  B  of  this  part  has 
also  been  amended  to  indicate  that  the 
name  of  the  Defense  Communications 
Agency  has  been  changed  to  the 
Defense  Information  Systems  Agency. 

B.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553,  the  Director 
of  the  Office  of  Government  Ethics  finds 
that  good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  30-day  delayed  effective  date.  It  is 
important  that  the  designation  by  OGE 
of  exempted  positions  and  separate 
agency  components  be  published  in  the 
Federal  Register  as  promptly  as 
possible.  Furthermore,  since  this  rule  is 
interpretive  in  nature,  it  is  exempt  from 
the  notice  and  delayed  effectiveness 
requirements  of  5  U.S.C.  553. 

E.0. 12291.  Federal  Regulation 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  determined 
that  this  is  not  a  major  rule  as  defined 
under  section  1(b)  of  Executive  Order 
12291. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  only 
affects  current  and  former  Federal 
employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 


because  this  rule  does  not  contain  an 
information  collection  requirement  that 
requires  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  5  CFR  Part  2641 

Conflicts  of  interests.  Government 
employees. 

Approved:  January  8. 1992. 
Stephen  D.  PoUs, 
Director.  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  amending  part 
2641  of  subchapter  B  of  chapter  XVI  of 
title  5  of  the  Code  of  Federal  Regulations 
as  follows: 

PART  2641-1  AMENDED] 

1.  The  authority  citation  for  part  2641 
is  revised  to  read  as  follows:  ■• 

Autliority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  ofl978,  sees.  402  and  404); 
18  U.S.C.  207;  RO.  12674:  54  FR  15159,  3  CFR. 
1989  Comp.,  p.  215,  as  modified  by  E.0. 12731, 
55  FR  42547,  3  CFR,  1990  Comp..  p.  306. 

2.  Appendix  A  is  amended  by  adding 
the  text  to  read  as  follows: 

Appendix  A  to  5  CFR  Part  2641— 
Positions  Exempted  From  18  U^.C. 
207(c) 

Pursuant  to  the  provisions  of  18  U.S.C. 
207(c)(2)(C),  each  of  the  following  positions  is 
exempt  from  the  provisions  of  18  U.S.C. 
207(c).  All  exemptions  are  effective  as  of  the 
date  indicated. 

Agency:  Securities  and  Exchange 
Commission. 

Positions:  Solicitor,  Office  of  General 
Counsel  (effective  October  29, 1991);  Chief 
Litigation  Counsel,  Division  of  Enforcement 
(effective  October  29. 1991). 

3.  In  appendix  B,  the  introductory  text 
is  revised  and  the  component  listings 
are  amended  as  set  forth  i>elow: 

A.  Revising  the  listing  for  the 
Department  of  Commerce; 

B.  Revising  the  listing  for  the 
Department  of  Defense; 

C.  Revising  the  listing  for  the 
Department  of  Health  and  Human 
Services; 

D.  Adding  in  alphabetical  order  a 
listing  for  the  Department  of  the  Interior 
and 

E.  Revising  the  listing  (including  the 
footnotes)  for  the  Department  of  Justice: 

The  revisions  and  additions  read  as 
follows: 

Appendix  B  to  5  CFR  Part  2641— 
Agency  Components  for  Purposes  of 
18  U.S.C.  207(c) 

Pursuant  to  the  provisions  of  18  U.&C 
207(h).  eadi  of  the  following  departments  or 


agencies  is  determined,  for  purposes  of  18 
U.S.C.  207(c),  to  have  within  it  distinct  and 
separate  components  as  set  forth  below. 
Except  as  otherwise  indicated,  all 
designations  are  effective  as  of^anuary  1. 
1991. 

Parent:  Department  of  Commerce 
Components: 
Bureau  of  the  Census 
Bureau  of  Export  Administration  (effective 

January  28, 1992) 
Economic  Development  Administration 
International  Trade  Administration 
Minority  Business  Development 

Administration 
National  Oceanic  and  Atmospheric 

Administration 
National  Telecommunications  and 

Information  Administration 
Patent  and  Trademark  Office 
Technology  Administration  (effective 

January  28, 1992) 
United  States  Travel  and  Tourism 
Administration  (effective  January  28, 
1992) 
Parent:  Department  of  Defense 
Components: 
Department  of  the  Air  Force 
Department  of  the  Army 
Department  of  the  Navy 
Defense  Information  Systems  Agency 
Defense  Intelligence  Agency 
Defense  Logistics  Agency 
Defense  Mapping  Agency 
Defense  Nuclear  Agency 
National  Security  Agency 
.         •         •         ♦         * 

Parent:  Department  of  Health  and  Human 

Services 
Components: 
Administration  for  Children  and  Families 

(effective  January  28, 1992) 
Health  Care  Financing  Administration 
Food  and  Drug  Administration 
Public  Health  Service 
Social  Security  Administration 
Parent  Department  of  the  Interior 
Components:* 
Bureau  of  Indian  Affairs  (effective  January 

28, 1992) 
Bureau  of  Land  Management  (effective 

January  28, 1992) 
Bureau  of  Mines  (effective  January  28. 1992) 
Bureau  of  Reclamation  (effective  January 

28. 1992) 
Minerals  Management  Service  (effective 

January  2&  1992) 
National  Park  Ser\ice  (effective  January  28. 

1992) 
Office  of  Surface  Mining  (effective  January 

28, 1992) 
Office  of  Territorial  and  International 

Affairs  (effective  January  28, 1992) 
U.S.  Fish  and  Wildlife  Service  (effective 

January  28, 1992] 
U.S.  Geological  Survey  (effective  January 

28,1982) 
Pai^nt:  Department  of  Justice 


■  All  designated  components  under  the  , 
jurisdiction  of  a  particular  Assistant  Secretary  shall 
he  considered  a  single  component  for  purposes  of 
determining  the  scope  of  18  U.S.C.  207(c)  as  applied 
to  senior  employees  serving  on  the  immediate  staff 
of  that  Assistant  Secretary. 
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Components: 
Antitrust  Division 
Bureau  of  Prisons  (including  Federal  Prison 

Industries,  Inc.) 
Civil  Division 
Civil  Rights  Division 
Community  Relations  Service 
Criminal  Division 
Drug  Enforcement  Administration 
Environment  and  Natural  Resources 

Division 
Executive  Office  for  United  States 

Attorneys  *  (effective  January  28, 1992) 
Executive  Office  for  United  States 

Trustees  '  (effective  January  28, 1992) 
Federal  Bureau  of  Investigation 
Foreign  Claims  Settlement  Commission 
Immigration  and  Naturalization  Service 
Independent  Counsel 
Office  of  Justice  Programs 
Office  of  the  Pardons  Attorney  (effective 

January  28, 1992) 
Offices  of  the  United  States  Attorney  (94)  * 
Offices  of  the  United  States  Marshal  (94)  » 
Offices  of  the  United  States  Trustee  (21)  * 
Tax  Division 
United  States  Parole  Commission 


[FR  Doc.  92-1809  Filed  1-27-42;  8:45  am) 

BtLUNO  CODE  •345-01-« 

DEPARTMEHT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Part  301 

[Docket  No.  91-156] 

Black  Stem  Rust 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the  black 
stem  rust  quarantine  and  regulations  to 


*  The  Executive  OfTice  for  United  States 
Attorneys  shall  not  be  considered  separate  from 
any  Office  of  the  United  States  Attorney  for  a 
judicial  district  but  only  from  other  designated 
components  of  the  Department  of  fustice. 

'  The  Executive  Office  for  United  States  Trustees 
shall  not  be  considered  separate  from  any  Office  of 
the  United  States  Trustee  for  a  region,  but  only  from 
other  designated  components  of  the  Department  of 
Justice. 

*  Each  Office  of  the  United  States  Attorney  for  a 
judicial  district  shall  be  considered  a  separate 
component  from  each  other  such  office.  However, 
the  Office  of  the  United  States  Attonney  for  a 
judicial  district  shall  not  l>e  considered  separate 
from  the  Office  of  United  States  Marshal  for  the 
same  judicial  district 

*  Each  Office  of  the  United  States  Marshal  for  a 
judicial  district  shall  be  considered  a  separate 
component  from  each  other  such  office.  However, 
the  Office  of  the  United  States  Marshal  for  a 
judicial  district  shall  not  be  considered  separate 
from  the  Office  of  United  States  Attorney  for  the 
same  judicial  district. 

*  Each  Office  of  the  United  States  Trustee  for  a 
region  shall  be  considered  a  separate  component 
from  each  other  such  office. 


require  that  the  seed  of  certain  barberry 
plants  be  produced  only  at  properties 
where  it  has  been  verified  that  no  wild 
or  domesticated  rust-susceptible 
barberry  plants  are  growing  at  or  within 
one-half  mile  of  the  property.  This 
action  is  necessary  to  help  delay  and 
minimize  infestations  of  black  stem  rust. 
We  are  also  allowing  the  issuance  of 
compliance  agreements  by  States  that 
are  not  protected  areas  or  that  do  not 
encompass  protected  areas.  This  action 
is  warranted  to  remove  unnecessary 
restrictions  on  the  issuance  of 
compliance  agreements. 
EFFECTIVE  DATE:  February  27, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Stephen  Poe,  Operations  Officer. 
Domestic  and  &nergency  Operations, 
PPQ,  APHIS,  USDA,  room  645.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301-436-8247. 
SUPPLEMENTARY  INFORMATION: 

Background 

Black  stem  rust  is  one  of  the  most 
destructive  plant  diseases  of  small 
grains  that  is  known  to  exist  in  the 
United  States.  The  disease  is  caused  by 
a  ftmgus  that  reduces  the  quality  and 
yield  of  wheat,  oat,  barley,  and  rye 
crops  by  robbing  host  plants  of  food  and 
water.  In  addition  to  infecting  small 
grains,  the  fungus  lives  on  a  variety  of 
alternate  host  plants  that  are  species  of 
the  genera  Berberis,  Mahoberberis,  and 
Mahonia.  The  fungus  is  spread  from 
host  to  host  by  wind-borne  spores. 

The  black  stem  rust  quarantine  and 
regulations  in  7  CFR  part  301.38  et  seq. 
(referred  to  below  as  the  regulations) 
quarantine  the  conterminous  48  States 
and  the  District  of  Columbia  and  govern 
the  interstate  movement  of  certain 
plants  of  the  genera  Berberis, 
Mahoberberis,  and  Mahonia,  also 
known  as  barberry  plants.  The  species 
of  these  plants  are  categorized  as  either 
rust-resistant  or  rust-susceptible.  Rust- 
resistant  plants  do  not  pose  a  risk  of 
being  infected  by  and  spreading  black 
stem  rust;  rust-susceptible  plants  do 
pose  such  a  risk. 

Currently,  many  small  grain  varieties 
are  resistant  to  existing  races  of  black 
stem  rust.  However,  during  the  sexual 
stage  of  black  stem  rust  organisms, 
spores  from  different  black  stem  rust 
organisms  can  combine  to  produce 
entirely  new  hybrid  races  of  black  stem 
rust.  Some  of  these  hybrid  races  could 
successfully  attack  grain  varieties  that 
are  not  harmed  by  the  "parent"  black 
stem  rust  races.  For  this  reason,  an 
important  factor  in  controlling 
infestations  of  black  stem  rust  is  the 
elimination  of  rust-susceptible  host 
barberry  plants.  Additionally,  the 


presence  of  rust-susceptible  barberry 
plants  can  cause  infestations  to  occur 
earlier  in  the  year  than  if  the  plants 
were  not  present.  These  "early" 
infestations  are  especially  damaging 
because  they  affect  grains  at  a  stage 
when  the  grains  are  most  vulnerable  to 
effects  of  black  stem  rust. 

The  regulations  provide  criteria  for 
"protected  areas."  (Movement  of 
regulated  articles  into  or  through 
protected  areas  is  restricted.)  Protected 
areas  are  those  in  which  rust- 
susceptible  plants  of  the  genera 
Berberis,  Mahoberberis,  and  Mahonia 
have  been  eradicated,  and  in  which 
States  conduct  periodic  inspections,  as 
specified  by  the  regulations,  to  ensure 
that  rust-resistant  nursery  stock  of  those 
genera  do  not  come  into  proximity  to 
rust-susceptible  plants  that  might 
become  present  in  the  area.  The  danger 
from  rust-resistant  barberry  plants  being 
in  proximity  to  rust-susceptible  plants  is 
not  that  the  rust-resistant  plants  will 
become  hosts  to  black  stem  rust 
organisms  capable  of  spreading.  Rather, 
it  is  that  the  rust-susceptible  plants 
could  pollinate  the  rust-resistant  plants, 
and  the  rust-resistant  plants  could  then 
produce  seeds  that  would  be  used  to 
propagate  rust-susceptible  plants. 

In  a  document  published  in  the 
Federal  Register  on  September  16, 1991 
(56  FR  46737-46739,  Docket  Number  90- 
038),  we  proposed  to  revise  the 
regulations  to  require  that  all  seed  used 
to  propagate  barberry  plants  in 
protected  areas,  and  all  seed  used  to 
propagate  barberry  plants  that  are 
certified  rust-resistant  for  interstate 
movement  into  protected  areas,  be 
produced  at  properties  where  a  State 
inspector  has  verified  that  no  wild  or 
domesticated  rust-susceptible  plants  are 
growing  at,  or  within  one-half  mile  of, 
the  property. 

We  also  proposed  to  allow  States  that 
are  not,  or  that  do  not  encompass, 
protected  areas  to  issue  compliance 
agreements.  Prior  to  the  effective  date  of 
this  fmal  rule,  the  only  States  that  may 
issue  compliance  agreements  are  those 
that  are  either  protected  areas  or  that 
encompass  protected  areas.  In  non- 
protected areas,  we  are  responsible  for 
issuing  compliance  agreements. 
However,  this  provision  is  unnecessarily 
restrictive,  and  there  will  be  no 
increased  risk  of  infestations  of  black 
stem  rust  if  compliance  agreements  are 
issued  by  States  that  are  not,  or  that  do  . 
not  encompass,  protected  areas. 

The  proposed  rule  as  published 
contained  two  typographical  errors.  On 
September  25,1991,  a  document  was 
published  in  the  Federal  Register  (FR  56 
48611)  to  correct  these  errors. 
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Comments  on  our  proposed  rule  were 
required  to  be  received  on  or  before 
October  16, 1991.  We  did  not  receive 
any  comments.  Based  on  the  rationale 
set  forth  in  the  proposal,  we  are 
adopting  the  provisions  of  the  proposal 
as  published,  with  the  exception  of 
several  nonsubstantive  editorial 
changes  we  are  making  for  purposes  of 
clarity.  I 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Federal  restrictions  on  interstate 
movements  of  plants  and  plant  parts  of 
Berberis,  Mahoberberis,  and  Mahonia 
are  limited  to  protected  areas,  which 
include  15  States  and  part  of  a  16th 
State.  The  amendments  to  the 
regulations  in  this  document  require  that 
all  seed  used  to  propagate  barberry 
plants  in  protected  areas,  and  all  seed 
used  to  propagate  barberry  plants  that 
are  certified  rust-resistant  for  interstate 
movement  into  protected  areas,  be 
produced  at  properties  where  a  State 
inspector  has  verified  that  no  wild  or 
domesticated  rust-susceptible  plants  are 
growing  at,  or  within  one-half  mile  of, 
the  property.  The  principal  group 
affected  by  this  rule  will  be  the  seed 
growers  producing  seed  to  be  used  in 
the- production  of  certified  plants,  and  in 
the  production  of  plants  in  protected 
areas.  The  effect  will  be  to  eliminate 
some  markets  for  seed  producers  who 
continue  to  grow  rust-susceptible  plant 
varieties  at  their  seed  production 
facilities,  and  to  eliminate  some  markets 
for  seed  producers  w^o  are  located 
within  one-half  mile  of  rust-susceptible 
plants  that  for  some  reason  cannot  be 
destroyed. 

Based  on  SmalTBusiness 
Administration  (SBA)  statistics  and  the 
1982  Census  of  Agriculture  statistics,  the 
most  recent  statistics  available  to  us,  we 
estimate  that  71  percent  of  the  13.217 
growers  of  nursery  products  in  the 
United  States  (9.394)  are  located  in  non- 
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protected  areas,  and  that  29  percent 
(3,833)  are  in  protected  areas.  Our 
projections  indicate  that  of  all  growers 
of  nursery  products,  96  percent  are  small 
businesses,  as  classified  by  the  SBA  in 
its  Standards  (those  with  $500,000  or 
less  in  annual  receipts).  We  do  not  have 
statistics  indicating  the  number  of  small 
nursery  growers  dealing  in  plants  of  the 
restricted  genera  and  the  proportion  of 
their  revenues  derived  from  these 
plants.  Nevertheless,  we  believe  that 
most  growers  of  nursery  products  grow 
rust-resistant  varieties  primarily,  and 
will  not  be  affected.  Until  1989,  the 
regulations  prohibited  the  movement  of 
rust-susceptible  plants  from  quarantined 
areas.  Because  of  this  restriction,  it  was 
standard  practice,  and  we  believe  that  it 
continues  to  be  standard  practice,  for 
growers  to  propagate  rust-resisteint 
varieties. 

The  provisions  in  this  rule  also  allow 
persons  who  grow  or  handle  regulated 
articles,  including  seed  growers,  to  enter 
into  a  compliance  agreement  with  State 
regulatory  authorities  in  States  that  are 
not  protected.  Until  the  effective  date  of 
this  rule,  growers  or  other  persoiw  who 
handle  regulated  articles  in  States  that 
are  not  protected  who  wish  to  enter  into 
a  compliance  agreement  must  do  so  with 
the  Animal  and  Plant  Health  Inspection 
Service.  The  change  we  are  making  will, 
in  certain  cases,  make  it  easier  for  these 
persons  to  have  their  regulated  articles 
certified.  However,  in  States  that  are  not 
protected,  we  have  received  relatively 
few  requests  for  compliance  agreements. 
We  therefore  do  not  expect  the  change 
we  are  making  to  affect  a  significant 
number  of  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwiwk  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.) 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Blade  stem  rust  Agricultural 
commodities.  Plant  diseases.  Plant  pests. 
Plants  (Agriculture),  Quarantine. 


Transportation,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Aulfaority:  7  U.S.C  ISObb,  ISOdd.  ISOee, 
ISOff,  161, 162. 164-167;  7  CFR  2.17, 2.51,  and 
371.2(c). 

§301.3S-3  [Amended] 

2.  In  9  301.38-3.  paragraph  (a),  the  last 
sentence,  including  the  footnote 
reference,  is  removed. 

3.  In  9  301.38-3,  paragraph  (b)(3).  the 
last  sentence,  including  the  footnote 
reference,  is  removed. 

4.  In  9  301.38-3.  paragraphs  (c).  (d), 
and  (e)  are  redesignated  as  paragraphs 
(d),  (e).  and  (f),  respectively. 

5.  In  9  301.3ft-3,  a  new  paragraph  (c)  is 
added  and  footiiote  4  is  revised  to  read 
as  follows: 

§301.38-3    Protected  areas. 

(c)  All  seed  used  to  propagate  plants 
of  the  genera  Berberis,  Mahoberberis, 
and  Mahonia  in  protected  areas,  and  all 
seed  used  to  propagate  plants  of  the 
genera  Berberis,  Mahoberberis,  and 
Mahonia  that  are  certified  as  rust- 
resistant  for  interstate  movement  into 
protected  areas,  must  be  produced  at 
properties  where  a  State  inspector  has 
verified  that  no  wild  or  domesticated 
rust-susceptible  plants  are  growing  at  or 
within  one-half  mile  of  the  property.* 


§301.38-6    [Amendsd] 

6.  In  9  301.3a-e.  paragraph^  (a)  is 
amended  by  removing  the  words  "that  is 
a  protected  area  or  that  encompasses  a 


♦  Persons  performing  the  inspections  must  be  abit 
to  recognize  rust-susceptible  varieties  of  Berberis. 
Mahoberberis.  and  Mahonia.  Inspectors  must  work 
side  by  side,  10  to  20  feet  apart  and  walk  outward 
away  from  the  property  a  distance  of  one-half  mile 
measured  from  the  edge  of  the  property,  and 
observe  all  piants  growing  in  the  half-mile  l>8nd. 
The  distance  between  the  inspectors  may  vary 
within  this  range,  depending  upon  the  visibility  of 
the  plant  growth.  In  areas  with  low  brush  and  flat 
terrain,  the  inspectors  may  be  the  maximum 
distance  of  20  feel  apart  if  they  can  observe  all 
plants  growing  within  10  feet  of  them.  In  areas  of 
high  plant  growth  or  hilly  terrain,  the  inspectors 
must  be  cIomt  together  due  to  limited  or  obstructed 
visibility.  Impectors  must  observe  all  plants 
growing  between  theintelves  and  the  mid-point  of 
the  distance  between  themselves  and  the  next 
inspector.  This  process  must  be  repeated  so  that  the 
entire  band,  measured  from  the  border  of  the 
properly  to  the  drcuiiiference  of  an  imaginary  circle 
having  the  property  as  its  mid-point,  is  visually 
inspected  in  this  manner. 
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protected  area";  and  by  removing  the 
words  "the  protected  area"  both  times 
they  appear  and  adding  in  tbeir  [rface 
the  words  "a  protected  area". 

Done  in  Washington.  DC.  this  zard  day  of 
)anaary  1982. 

IPnfrtft  MiiMmmI. 

Administrator.  Anintal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  92-2012  Filed  1-27-92;  8:45  am] 


7CFRPart3t9 

(Dock«tllo.»1-17<] 

Importation  of  Pummeto  from  Israel 

AQENCV:  Animal  and  Mant  Health 

Inspection  Service,  USDA. 

ACnow;  Final  rule. 

summary:  We  are  amending  the  Fruits 
and  Vegetables  regulations  to  allow  the 
importation  of  pummelo  from  Israel, 
subject  to  completion  of  the  Animal  and 
Plant  Health  Inspection  Service 
prescribed  cold  treatment  for  the 
Mediterranean  fruit  fly.  We  believe  this 
actioa  is  warranted  because  there 
appears  to  be  no  significant  pest  risk 
associated  with  the  importation  of 
pummelo  from  Israel  under  these 
circumstances. 

EFFBCnvf  DATE  January  23, 1992. 
FOR  RMTTHER  INFORMATION  CONTACT. 
James  Petit  de  Mange,  Operations 
Officer,  Port  Operations  Staff.  PPQ. 
APHIS.  USDA,  room  632.  Federal 
Buildii^,  0505  Belcrest  Road. 
Hyattsville,  MD  20782.  (301)  438-8645. 
SUPPICMENTARY  INFORMATION:  The 
Fruits  and  Vegetables  regulations  in  7 
CFR  319.56  et  seq.  {referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  to  prevent  the 
introduction  and  dissemination  of 
injurious  insects  that  are  new  to  or  not 
widely  distributed  within  and 
throughout  the  United  States. 

On  October  17, 1991  we  published  in 
the  Federal  Register  (55  FR  52004-52005). 
Docket  No.  91-128)  a  proposal  to  amend 
the  regulations  by  allowing  the 
importation  of  "pomelo"  [Citrus  grandis] 
from  Israel,  subject  to  completion  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  prescribed  cold 
treatment  for  the  Mediterranean  fruit 
fly. 

"Pomelo"  and  "pummelo"  are  both 
accepted  common  names  for  Citrus 
grandis.  However,  "pomelo"  is  also  the 
Spanish  word  for  grapefruit  [Citrus 
paradisi).  In  order  to  avoid  confusion, 
"pummelo"  will  be  used  to  refer  to 
Citrus  grandis  in  this  final  rule. 


Prior  to  the  effective  date  of  this  final 
rule,  the  regulations  in  §  319.56  did  not 
provide  for  the  importation  of  pummelo 
from  Israel.  Both  ttie  Mediterranean  fruit 
fly  [Ceratitis  capitata)  and  the  Oriental 
red  spider  mite  [Eutetranychus 
orientaJis)  are  known  to  attack  citrus  in 
Israel.  These  are  considered  potentially 
destructive  pests  by  APHIS,  and  neither 
is  present  nor  widely  distributed  in  the 
United  States. 

As  explained  in  the  proposed  rule,  the 
plant  protection  service  of  Israel 
requested  that  we  coni^der  allowing  the 
entry  of  pummelo  from  Israel  Although 
both  the  Mediterranean  fruit  fly 
(Medfly)  and  the  Oriental  red  spider 
mite  (ORSM)  are  known  to  attack  citrus 
in  Israel  research  done  by  the  Israelis 
and  accepted  by  APHIS  demonstrates 
that  the  cold  treatment  specified  in 
i  319.56-2d(a)(2)(i)  for  Medfly  is  also 
effective  against  the  ORSM.  Pest  risk 
analyses  conducted  by  APHIS  have 
determined  that  any  other  injurious 
insects  that  might  be  carried  by  the 
pummelo  would  be  readily  detectable  by 
a  USDA  inspector. 

We  therefore  proposed  to  add  a  new 
§  319.56-2U  to  aUow  the  importation  of 
pummelo  from  Israel,  subject  to 
completion  of  the  cold  treatment  in 
S  319.56-2d(a)(2)(i)  and  to  all  other 
applicable  requiremmts  of  title  7  of  the 
Code  of  Federal  Regulations,  "Subpart— 
Fruits  and  Vegetables." 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
November  18, 1991.  We  received  one 
comment,  from  a  State  agency,  by  this 
date.  The  commenter  supported  the 
proposed  rule  as  it  addressed  Medfly 
and  ORSM.  but  had  a  reservation 
concerning  the  fungal  disease  mal  secco 
[Phoma  tracheiphila),  which  he  said  is 
not  known  to  occur  in  the  United  States 
but  is  known  to  infect  several  citrus 
species  and  ctiltivars  in  many 
Mediterranean  countries  (including 
Israel).  He  was  concerned  that  the 
fungus  may  be  found  in  a  sporulating 
condition  on  short  stems  which  may  be 
attached  to  the  fruit  being  transported  to 
the  United  States,  thus  entering  this 
country.  The  commenter  suggested  that 
APHIS  evaluate  the  pest  introduction 
risk  associated  with  this  organism. 

APHIS  studies  of  scientific  literature 
indicate  that  the  mal  secco  organism 
causes  a  systemic  infection  in 
susceptible  plants  resulting  in  shedding 
of  the  leaves  and  eventual  dieback  of 
the  infected  branches.  Rapid  yellowiiig 
of  the  fruit  and  premature  fruit  fall  result 
from  the  movement  of  the  fungus 
through  the  branch  toward  the  fruit. 
Dead  or  badly  affected  branches  are  not 
likely  to  retain  fruit,  and  the  occasional 
fruit  which  may  remain  on  dead  or 


badly  affected  branches  is  not  of 
harvestable  quality.  The  mal  secco 
organism  sporulates  only  after  the 
branch  has  died  and  the  fungus  has 
invaded  the  bark. 

The  presence  of  healthy  appearing 
fruit,  even  on  affected  limbs,  indicates 
that  the  fungus  is  not  yet  near  the  fruit 
and  definitely  has  not  entered  the  stem 
of  the  fruit.  Therefore.  APHIS  concludes 
that  it  is  extremely  unlikely  that  the 
fungus  would  be  found  in  a  sporulating 
condition  on  the  stem  of  healthy  fniiL 
This  negligible  risk  does  not  justify  a 
more  restrictive  position  towards  the 
importation  of  pummelo  from  Israel. 

The  commenter  was  also  concerned 
that  the  fungus  spores  may  be  carried  as 
contaminants  on  the  surface  of  the  fruit, 
including  the  calyces.  APHIS  recognizes 
that  spores  of  the  mal  secco  fungus  (and 
many  other  organisms)  may  be  present 
as  surface  contaminants  on  fruit  and 
possibly  under  the  calyces  of  fruit.  The 
question  becomes  whether  spore 
contamination  is  likely  to  result  in  the 
.  introduction  of  the  organism  and 
whether  the  risk  justifies  prohibiting  or 
restricting  fruit  for  spore  contamination 
if  the  organism  is  not  sporulating  on  the 
fruit.  Experience  and  scientific  evidence 
do  not  suggest  that  spore  contamination 
provides  a  viable  pathway  for  the 
introduction  of  fungus  organisms. '  As  a 
result.  APHIS  believes  that  to  regulate 
commercially  harvested  fruit  for  spore 
contamination  is  not  reasonable  or . 
justified,  and  would  result  in  a 
precedent  with  far  reaching  negative 
impacts. 

Based  aa  the  rationale  set  forth  in  the 
proposal  and  in  this  document,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Effective  Date 

This  is  a  suttstantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule  is 
necessary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  The  shipping  season  for 
pummelos  from  Israel  is  in  progress. 
Making  this  rule  effective  immediately 
will  allow  interested  producers  and 
others  in  the  marketing  chain  to  benefit 
during  this  year's  shipping  season. 
Therefore,  the  Administrator  of  APHIS 
has  determined  that  this  rule  should  be 
effective  upon  signature. 


'  Infermalion  concerning  the  ■cientiric  evidence 
may  be  obtained  from  dw  individual  li»ted  under 
FOR  FURTHER  INFORMATION  CONTACT." 
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Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  are  changing  the  regulations  to 
allow  the  importation  of  pummelo  from 
Israel,  subject  to  completion  of  an 
APHIS-prescribed  cold  treatment  for  the 
Medfly  and  the  ORSM.  Embassy 
officials  anticipate  that  initial  annual 
pummelo  shipments  from  Israel  to  the 
United  States  will  average  between  200 
and  300  metric  tons  and  increase  to 
approximately  1.000  metric  tons  within 
several  years.  The  initial  retail  value  of 
Israeli  pummelo  shipments  will  range 
from  approximately  $373,600  to  $747,000. 
As  Israel  increases  annual  exports,  the 
total  retail  value  of  pummelo  shipments 
to  the  United  States  will  be  expected  to 
increase  to  between  $1.5  million  and 
$2.1  million. 

In  the  United  States,  pummelos 
represent  an  extremely  small  portion  of 
the  domestic  citrus  industry.  There  are 
only  a  handful  of  commercial  pummelo 
producers  in  the  United  States — 
approximately  two  to  three  in  Florida, 
with  some  additional  production 
occurring  in  California.  Current 
estimates  indicate  that  there  are  fewer 
than  1,000  pummelo  trees  in  the  United 
States.  Domestic  producers  grow 
pummelo  as  a  small  part  of  large-scale 
citrus  operations,  and  it  is  expected  that 
they  will  continue  to  grow  pummelo  at 
the  same  rate.  Thus  domestic  production 
of  pummelo  is  not  expected  to  be 
affected  by  increased  imports  from 
Israel. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwotk  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR.  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities.  Fruit. 
Imports,  Plant  diseases.  Plant  pests. 
Plants  (Agriculture),  Quarantine, 
Transportation. 

PART  319-FOREIGN  QUARANTINE 
NOTICES 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd.  ISOee,  ISOff,  151- 
187:  7  CFR  2.17,  iSl,  and  371.2(c),  unless 
otherwise  noted. 

2.  In  Subpart— Fruits  and  Vegetables, 
a  new  S  319.5d-2u  is  added  to  read  as 
follows: 

S  319.56-2U    Conditions  governing  ttie 
entry  of  pummeto  from  israeL 

Pummelo  from  Israel  may  be  imported 
into  the  United  States  only  if  cold 
treated  in  accordance  with  S  319.56- 
2d(a)(2)(i]  of  this  subpart  and  if  all  other 
applicable  requirements  of  this  subpart 
are  met.  Entry  is  limited  to  North 
Atlantic  ports  north  of  and  including 
Baltimore,  MD,  if  treatment  is  to  be 
completed  in  the  United  States.  Entry 
may  be  through  any  port  if  treatment 
has  been  completed  prior  to  arrival  in 
the  United  States. 

Done  in  Washington.  DC,  this  23rd  day  of 
January  1992. 
Robert  Melland, 

Administrator,  Animal  and  Plant  Health' 
Inspection  Service. 
[FR  Doc.  92-2014  Filed  1-27-92;  8:45  am] 

WLUNQ  CODE  341»-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 

[Doci(etNo.89F-0451] 

Indirect  Food  AddltivM:  Papar  and 
PapartKMrd  Componants 

AOENCV:  Food  and  Drug  Administration, 
HHS.    , 


AcnON:  Fmal  rule. 


r:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  12-hydroxystearic  acid- 
polyethylene  glycol  block  copolymers  as 
surfactants  for  dispersions  of 
polyacrylamide  retention  and  dreinage 
aids  used  in  the  manufacture  of  paper 
and  paperboard.  This  action  responds  to 
a  petition  filed  by  ICI  Americas,  Inc. 

DATES:  Effective  January  28, 1992. 
Written  objections  and  requests  for  a 
hearing  by  February  27, 1992. 

AOORESSES:  Written  objections  to  the 
Dockets  Management  Branch  (liFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  N.  Harrison,  Food  and  Drug 
Administration,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  200  C 
Street  SW..  Washington.  DC  20204, 202- 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  November  17. 1989  (54  FR  47828).  FDA 
announced  that  a  petition  (FAP  OB4179) 
had  been  filed  by  ICI  Americas,  Inc.. 
Concord  Pike  and  Murphy  Rd., 
Wilmington.  DE 19803.  proposing  that 
§  176.170  Components  of  paper  and 
paperboard  in  contact  nith  aqueous  and 
fatty-foods  (21  CFR  176.170)  be  amended 
to  provide  for  the  safe  use  of 
polyethylene  glycol  (MW 1500-4000)/ 
poly  (12-hydroxy8tearic  acid) 
copolymers  as  surfactants  for 
dispersions  of  polyacrylamide  retention 
and  draiiiage  aids  used  in  the 
manufactiue  of  paper  and  paperboard 
intended  to  contact  aqueous  and  fatty 
foods. 

The  filing  notice  proposed  that  the 
molecular  weight  of  the  polyethylene 
glycol  reactant  be  1500  to  4000.  FDA 
concludes,  however,  that  it  is 
unnecessary  to  specify  an  upper 
molecular  weight  range  for  die 
polyethylene  glycol  reactant  because  the 
safety  of  the  additive  prepared  using 
polyethylene  glycol  with  an  average 
molecular  weight  of  1500  has  been 
established  by  this  petition  and 
copolymers  prepared  using  polyethylene 
glycol  with  higher  average  molecular 
weights  are  generally  known,  based  on 
agency  experience,  to  be  less  toxic  than 
lower  molecular  weight  compounds. 
Therefore,  in  this  regulation,  the  agency 
is  only  specifying  1500  as  the  minimum 
molecular  weight  for  the  polyethylene 
glycol  components.  FDA  also  has 
determined  that  the  additive  is  best 
described  by  the  nomenclature  12- 


UMI 
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hydroxystearic  acid-polyethylene  glycol 
block  copolymers.  The  agency  is 
therefore  using  this  name  for  the 
additive  in  the  regulation. 

FDA.  in  its  evaluation  of  the  safety  of 
IZ-hydroxystearic  acid-polyethylene 
glycol  block  copolymers,  reviewed  the 
safety  of  the  additive,  including 
impurities  that  might  be  present  in  the 
additive.  The  agency  is  not  aware  of  any 
data  that  show  that  the  additive,  12- 
hydroxystearic  acid-polyethylene  glycol 
block  copolymers,  is  a  cancer-causing 
chemical  However,  ethylene  oxide  and 
1,4-dioxane.  which  could  be  present  as 
impurities  in  the  polyethylene  glycol, 
have  been  shown  to  cause  cancer  in  test 
animals.  Residual  amounts  of  reactants 
and  manufacturing  aids,  such  as 
ethylene  oxidie  and  1.4-dioxane,  are 
commonly  found  as  contaminants  in 
chemical  products,  including  food 
additives. 

I.  Determination  of  Safety 

Under  section  409(cK3KA}  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348{c)(3KA)),  the  so- 
called  "general  safety  clause,"  a  food 
additive  cannot  be  approved  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  establishes  that  the  additive  is 
safe  for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  the 
legislative  history  of  the  provisicm: 
"Safety  requires  proof  of  a  reasonaUe 
certainty  that  no  harm  will  result  from 
the  proposed  use  <^  an  additive.  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  under  any  conceivable 
circumstance."  (H.  Rept.  2284,  85th 
Cong.,  2d  Sess.  4  (1958).)  This  definition 
of  safety  has  been  incorporated  into 
FDA's  food  additive  regulations  (21  CFR 
170.3(i)).  The  anticancer  or  Delaney 
clause  of  the  Food  Additives 
Amendment  (section  409(c)(3KA)  of  the 
act)  provides  further  that  no  food 
additive  shall  be  deemed  to  be  safe  if  it 
is  found  to  induce  cancer  when  ingested 
by  man  or  animal. 

In  the  past,  FDA  has  often  refused  to 
approve  a  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a   , 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  showm 
to  cause  cancer.  The  agency  now 
believe*,  however,  that  developments  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  a  carcinogenic 
chemical,  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  Na  6, 


published  in  the  Federal  Register  of 
April  2, 1982  (47  FR 14138),  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  constituent. 
Since  that  decision,  FDA  has  approved 
the  use  of  other  color  additives  and  food 
additives  on  the  same  basis- 

An  additive  that  has  not  been  shown 
to  cause  cancer,  but  that  contains  a 
carcinogenic  constituent,  may  properly 
be  evaluated  under  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

The  agency's  position  is  supported  by 
Scott  V.  FDA.  728  F.  2d  322  (6th  Cir. 
1984).  That  case  involved  a  challenge  to 
FDA's  decision  to  approve  the  use  of 
D&C  Green  No.  5.  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  list  this  color  additive,  the 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  rejected  the  challenge  to  FDA's 
action  and  affirmed  the  listing 
resjulation. 

II.  Safety  of  tfa«  Petitioaed  Use      . 

FDA  estimates  that  the  petitioned  use 
of  12-hydroxystearic  acid-polyethylene 
glycol  block  copolymers  will  result  in 
extremely  low  levels  of  exposure  to  this 
additive.  The  agency  calculated  the 
estimated  daily  intake  of  12- 
hydroxystearic  acid-polyethylene  glycol 
block  copolymers  based  on  several 
factors,  including  the  migration  of  the 
additive  under  the  most  severe  intended 
use  conditions  and  the  probable 
concentration  of  the  additive  in  the  daily 
diet  from  food-contact  articles.  The 
estimated  daily  intake  for  the  additive  is 
no  greater  than  39  micrograms  per 
person  per  day. 

FDA  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 
whose  use  will  result  in  such  low 
exposure  levels  (Refs.  1  and  2).  and  the 
agency  has  not  required  such  testing  in 
this  case.  On  the  basis  of  available 
acute  toxicity  data  and  the  low  level  of 
exposure  to  the  12-hydroxystearic  acid- 
polyethylene  glycol  block  copolymers, 
the  agency  concludes  that  there  is  an 
adequate  margin  of  safety  for  the 
proposed  use  of  this  additive. 

H3A  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause. 
using  risk  assessment  procedures  to 
estimate  the  upper-bound  limit  of  risk 
presented  by  thie  carcinogenic 
diemicals,  ethylene  oxide  and  1,4- 
dioxane,  that  may  be  present  as 


impurities  in  the  additive.  Based  on  this 
evaluation,  the  agency  has  concluded 
thatthe  additive  is  safe  under  the 
proposed  conditions  of  use. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  the  agency  has  used 
to  examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain  carcinogenic 
impurities  (see  e.g.,  49  FR  13018  at  13019, 
April  2, 1984).  This  risk  evaluation  of  the 
carcinogenic  impurities  has  two  aspects: 
(1)  Assessment  of  the  worst-case 
exposure  to  the  impurities  from  the 
proposed  use  of  the  additive:  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  exposure  to  humans. 

A.  1,4-Dioxane 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  additive  and  assuming 
that  1,4-dioxane  is  present  in  the 
finished  polymer,  FI)A  estimated  the 
hypothetical  worst-case  exposure  to  1,4- 
dioxane  from  the  use  of  the  additive  to 
be  no  greater  than  19  picograms  (pg)  per 
person  per  day  (Ref.  3).  The  agency  used 
data  from  a  carcinogenesis  bioassay 
conducted  by  the  National  Cancer 
Institute  (Ref.  4)  to  estimate  the  upper- 
bound  level  of  lifetime  human  risk  from 
the  proposed  use  of  the  additive.  The 
results  of  the  bioassay  on  1.4-dioxane 
indicated  that  the  material  was 
carcinogenic  for  female  rats  under  the 
conditions  of  the  study.  The  test 
material  caused  significantly  increased 
incidence  of  squamous  cell  carcinomas 
and  hepatocellular  tumors  in  female 
rats. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  (the  committee)  reviewed 
this  bioassay  and  other  relevant  data 
available  in  the  literature  and  concluded 
that  the  findings  of  carcinogenicity  were 
supported  by  this  information  on  1,4- 
dioxane.  Hie  committee  further 
umcluded  that  the  1,4-dioxane  bioassay 
provided  the  appropriate  basts  on  which 
to  calculate  an  estimate  of  the  upper- 
bound  level  of  lifetime  risk  from 
potential  exposure  to  1,4-dioxane 
stemming  from  the  proposed  use  of  the 
additive. 

The  agency  used  a  quantitative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  animal  experiment 
to  the  very  low  doses  encountered  under 
the  proposed  conditions  of  use.  This 
proceditfe  is  not  likely  to  underestimate 
the  actual  risk  from  very  low  doses  and 
may,  in  fact,  exaggerate  it  because  the 
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extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  can  be  used  with  confidence  to 
determine,  to  a  reasonable  certainty, 
whether  any  harm  will  result  from  the 
proposed  conditions  and  levels  of  use  of 
the  food  additives. 

Based  on  a  worst-case  exposure  of  19 
pg  per  person  per  day,  FDA  estimates 
■that  the  upper-bound  limit  of  individual 
lifetime  risk  from  the  potential  exposure 
to  1,4-dioxane  from  the  use  of  the 
subject  additive  is  6.7x10"'*,  or  6.7  in  10 
trillion  (Ref.  5].  Because  of  numerous 
conservatisms  in  the  exposure  estimate, 
actual  lifetime  averaged  exposure  to  1.4- 
dioxane  is  expected  to  be  substantially 
less  than  the  estimated  daily  intake  and, 
therefore,  the  calculated  upper-bound 
limit  of  risk  would  be  less.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
the  exposure  to  1,4-dioxane  that  might 
result  from  the  proposed  use  of  the 
additive. 

B.  Ethylene  Oxide  \ 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  additive  and  assuming 
that  ethylene  oxide  is  present  at  the 
limit  of  detection  (Ref.  3).  FDA 
estimated  the  hypothetical  worst-case 
exposure  to  ethylene  oxide  from  the  use 
of  the  additive  to  be  no  greater  than  7.5 
pg  per  person  per  day.  The  agency  used 
data  from  a  carcinogenesis  bioassay  on 
ethylene  oxide  performed  by  the 
Institute  of  Hygiene,  University  of 
Mainz,  Germany  (Ref.  6)  to  estimate  the 
upper-bound  level  of  lifetime  human  risk 
from  the  proposed  use  of  the  additive. 
The  results  of  the  bioassay  on  ethylene 
oxide  indicated  that  the  material  was 
carcinogenic  for  female  rats  under  the 
conditions  of  the  study.  The  test 
material  caused  significantly  increased 
incidence  of  squamous  cell  carcinomas 
in  situ  of  the  forestomach  and 
carcinoma  in  situ  of  the  glandular 
stomach. 

The  committee  reviewed  this  bioassay 
and  other  relevant  data  available  in  the 
literature  and  concluded  that  the 
findings  of  carcinogenicity  were 
supported  by  this  information  on 
ethylene  oxide.  The  committee  further 
concluded  that  the  ethylene  oxide 
bioassay  provided  the  appropriate  basis 
on  which  to  calculate  an  estimate  of  the 
upper-bound  level  of  lifetime  risk  from 
potential  exposure  to  ethylene  oxide 
stemming  from  the  proposed  use  of  the 
additive. 

Based  on  a  worst-case  exposure  of  7.5 
pg  per  person  per  day,  FDA  estimates 
that  the  upper-bound  limit  of  individual 
lifetime  risk  from  the  potential  exposure 


to  ethylene  oxide  from  the  use  of  the 
subject  additive  is  1.5X10"",  or  1.5  in 
100  billion  (Ref.  5).  Because  of  numerous 
conservatisms  in  the  exposure  estimate, 
actual  lifetime  averaged  individual  daily 
exposure  to  ethylene  oxide  is  expected 
to  be  substantially  less  than  the 
estimated  daily  intake,  and  therefore  the 
calculated  upper-bound  limit  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  the  exposure 
to  ethylene  oxide  that  might  result  from 
the  proposed  use  of  the  additive. 

III.  Need  for  Specifications  and 
Conclusion  on  Safety 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  1,4-dioxane  and 
ethylene  oxide  in  the  additive.  The 
agency  finds  that  specifications  are  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  levels  at  which 
ethylene  oxide  and  1,4-dioxane  may  be 
expected  to  remain  as  impurities 
following  production  of  the  additive,  the 
agency  would  not  expect  these 
impurities  to  become  components  of 
food  at  other  than  extremely  low  levels; 
and  (2)  the  upper-bound  limit  of  lifetime 
risk  from  exposure  to  either  of  these 
impurities,  even  under  wor?t-case 
assumptions,  is  very  low,  1.5  in  100 
billion. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

rv.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  ManagementBranch 


(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  27. 1992  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto. 

Each  objection  shall  be  separately 
numbered,  and  each  numbered  objection 
shall  specify  witH  particularity  the 
provisions  of  the  regulation  to  which 
objection  is  made  and  the  grounds  for 
the  objection.  Each  numbered  objection 
on  which  a  hearing  is  requested  shall 
specifically  so  state.  Failure  to  request  a 
hearing  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  that  objection.  Each 
numbered  objection  for  which  a  hearing 
is  requested  shall  include  a  detailed 
description  and  analysis  of  the  specific, 
factual  information  intended  to  be 
presented  in  support  of  the  objection  in 
the  event  that  a  hearing  is  held.  Failure 
to  include  such  a  description  and 
analysis  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  the  objection.  Three  copies  of 
all  documents  shall  be  submitted  and 
shall  be  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Any  objections 
received  in  response  to  the  regulation 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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list  of  Subjecto  in  21 CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  176  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
Part  176  continues  to  read  as  follows: 

AutlHKity:  Sees.  201. 402,  406, 409.  706  of 
the  Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342,  346,  348,  376). 

2.  Section  176.170  is  amended  in 
paragraph  (a)(5)  by  alphabetically 
adding  a  new  entry  to  read  as  follows: 


S  178.170    Components  of  paper  and 
papertKMrd  in  contact  with  aqueous  and 
fatty  foods. 

(a)  •  •  » 
(5)  *  *  * 

Ust  of  substances 

Limitations 

•             • 

12-Hydroxystearic  add- 
potyethytene  glyod 
blocfc  copolymers 
(CAS  Reg.  No.  70142- 
34-6)  produced  by  Itw 
reactionof 

•             •             • 

For  use  only  as  a 
surfactant  for 
dtepersionsof 

retention  and  drainage 
aids  employed  prior  to 

poiyemyierie  giycoi 
(mrtHTMim  molecular 
weight  1500)  with  12- 

hydroxystearic  acid. 

•             • 

operation  in  the 

manufacture  of  paper 

and  papertxMTd. 
•             •             • 

•         ♦         *         • 

* 

Dated:  January  21, 1992. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  92-1990  Filed  1-27-92;  8:45  am] 
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21  CFR  Part  177 
[Doclc«tNo.89F-0171] 

Indirect  Food  Additives; 

Poly(Phenyleneterephthalamlde) 

Resins 

AOCNCV:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of 

poly(phenyleneterephthalamide)  resins 
and  various  adjuvants  used  in  the  resin 
production,  when  used  in  repeated 
contact  with  food.  The  additive  is  the 


subject  of  B  petition  filed  by  E.I.  du  Pont 
de  Nemoius  &  Co. 
DATES:  Effective  January  28, 1992; 
written  objections  and  requests  for  a 
hearing  by  February  27, 1992. 
AOORESSes:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

TOR  HMTHER  INFORMATION  CONTACT 

Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Fedwal  Register 
of  June  6, 1989  (54  FR  24264),  FDA 
aimotmced  that  a  food  additive  petition 
(FAP  ffl4101)  had  been  filed  by  E.L  du 
Pont  de  Nemours  &  Co.,  1007  Market  St, 
Wilmington,  DE  19898,  proposing  that 
the  food  additive  regulations  be 
amended  for  the  safe  use  of  poly(p- 
phenyleneterephthalamide)  resins 
intended  to  produce  articles  for  repeated 
use  in  the  processing  and  handling  of 
food.  The  filing  notice  announced  that 
the  processing  and  finishing  of  the  resins 
may  include  the  following  optional 
adjuvant  substances: 
Diimdecylphthalate 
Mono-and  dipotassiiun  salts  of  lauryl 

phosphate 
o-Phenylphenol 
Poly(oxyethylene/ 

oxypropylene)monobutylether 
Polyethylene  glvcol 

mono(nonylpnenyI)ether 
Polyvinyhnethyl  ether 
Poly(oxyethylene)  sorbitol  monolaurate 

tetraoleate 
Poly(oxyethylene)  sorbitol  hexaoleate 
4,4'-ButyIidenebi8(6-terf-butyl-m-cresol) 

To  be  consistent  with  ciurent 
acceptable  nomenclature,  polyethylene 
glycol  mono(nonylphenyl)ether  has  been 
changed  to  read  poly(oxyethylene) 
mono(nonylphenyl)ether  and  poly(p- 
phenyleneterephthalamide)  resin  has 
been  changed  to  read 
poly(phenyleneterephthalamide)  resin. 

L  The  Additive 

FDA  has  reviewed  the  safety  of  these' 
additives,  as  well  as  the  starting 
materials.  Four  of  the  additives 
reviewed,  poly(oxyethyIene/ 
oxypropylenejmonobutylether, 
poly(oxyethylene) 
mono(nonylphenyl)ether, 
poly(oxyethylene)  sorbitol  monolaiu-ate 
tetraoleate,  and  poly(oxyethylene) 
sorbitol  hexaoleate  may  contain  minute 
amounts  of  ethylene  oxide  'and  1,4- 
dioxane  as  imptuities  fiom  their 
production.  These  chemical  imptuities 
have  been  shown  to  cause  cancer  in  test 


animals.  Residual  amounts  of  reactants 
and  manufacturing  aids,  such  as 
ethylene  oxide  and  1,4-dioxane,  are 
commonly  found  as  contaminants  in 
chemical  products,  including  some  food 
additives. 

IL  Prior  Action 

Under  section  409(c)(3)(A)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act]  (21  U.S.C.  348(c)(3)(A),  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particidar  use  imless  a 
fair  evaluation  of  the  data  establishes 
that  the  additive  is  safe  for  that  use.  The 
concept  of  safety  embodied  in  the  Food 
Additives  Amendment  of  1958  is 
explained  in  the  legislative  history  of  the 
provision:  "Safety  requires  proof  of  a 
reasonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  an 
additive.  It  does  not — and  cannot — 
require  proof  beyond  any  possible  doubt 
that  no  harm  will  result  under  any 
conceivable  circtunstances."  H.  Rept 
2284,  85th  Cong.,  2d  Sess.  4  (1958).  This 
definition  of  safety  has  been 
incorporated  into  FDA's  food  additive 
regulations  (21  CFR  170.3(i)).  The 
anticancer,  or  Delaney  clause,  of  the 
food  additive  amendment  (section 
409(c)(3)(A)  of  the  act)  provides  further 
that  no  food  additive  shall  be  deemed  to 
be  safe  if  it  is  found  to  induce  cancer 
when  ingested  by  man  or  animal. 

In  the  past  FDA  has  often  refused  to 
approve  a  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  development  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  a  carcinogenic 
chemical,  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6, 
published  in  the  Federal  Register  of 
April  2. 1982  (47  FR  14138).  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  constituent. 
Since  that  decision,  FDA  has  approved 
the  use  of  other  color  additives  and  food 
additives  on  the  same  basis.  An  additive 
that  has  not  been  shown  to  cause 
cancer,  but  that  contains  a  carcinogenic 
constituent  may  properly  be  evaluated 
imder  the  general  safety  clause  of  the 
statute  using  risk  assessment  procedures 
to  determine  whether  there  is  a 
reasonable  certainty  that  no  harm  will 
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resdt  froB  tkc  ptopoMd  ase  of  the 

additive. 

The  agency's  po«ition  is  supported  by 
Scott  V.  /IM.  728  F.  2d  322  f«h  Cir. 
1984).  That  case  involved  a  dtaDenge  to 
FDA's  decision  \o  approve  the  use  of 
D&C  Green  No.  5,  which  contains  a 
carcinogenic  chemical,  but  has  itself  not 
been  shwwn  to  easse  cancer.  Relying 
heavdy  on  the  reasoning  in  the  agency's 
decision  to  list  this  coFor  addithre,  the 
United  States  Cotirt  of  Appeals  for  the 
Sixth  Circuit  rejected  the  chailenge  to 
FDA's  action  and  affinned  the  listing 
regulation. 

ni.  Safety  af  PlitiaBed  U«a 

FDA  estimates  that  the  petitioned  use 
of  the  additive  poly(pheny!ene- 
terephthalamide)  resins  and  its 
adjuvants  diundecylphthalate,  mono- 
and  dipotassium  salts  of  lauryl 
phosphate,  o-phenylphenol, 
polyfoxyethylene/oxypropylene) 
monobutylether,  poly(oxyethylene) 
inono{DonyIphenynether.  polyvinyl 
methyl  ether,  polyfoxyethylene]  sorbitol 
monolaurate  tetraoleate, 
polyfoxyethylene)  sorbitol  hexaoleate. 
and  4.4'-butyUdenebi8  {6-tert-butyI-fli- 
cresol]  will  result  in  extremely  kww 
levels  of  exposure  to  these  substances. 
FDA  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 
whose  use  wiD  result  in  such  low 
exposure  levels  (Refs.  1  and  2],  and  the 
agency  has  not  required  such  testing 
here.  Because  the  additive  has  not  been 
shown  to  cause  cancer,  the  anticancer 
clause  does  not  apply. 

FDA  has  evaluated  the  safety  of  these 
additives  iiader  the  general  safety 
clause,  using  risk  asaessaient 
procediaes  to  estimate  the  uppei  bound 
limit  ol  risk  presented  by  the  ethylene 
oxide  and  1.4-dioxaBe  that  may  be 
present  as  impurities  in  the  additives. 
Based  on  this  evahtatMn.  the  agency  baa 
conclud«i  that  the  additive  is  safe  under 
the  proposed  comhtkma  ol  use. 

The  risk  aasesaaent  procedures  that 
FDA  used  in  this  evahtalion  are  similar 
to  the  methods  that  the  agency  has  used 
to  examine  the  risk  associated  with  fte 
presence  of  minor  carcinogenic 
impurities  in  vanous  other  food  and 
color  additives  that  contain  cardnogenic 
in^MTities.  (See.  e.g..  4»  FR  lams  at 
13019;  April  2.  ISM.)  TUb  risk  evahtation 
of  the  carcinogenic  {■paritiea  ha*  two 
aspects:  (1)  AssessBent  of  the  wrorst- 
casc  exposve  to  the  iaqiviities  froa  the 
propoaed  oae  a<  the  additive  and  |2) 
extrapokatian  of  the  risk  obeerred  in  the 
animal  bioassaya  to  tkv  conditiais  ol 
probaUe 


A.  1,4-DioxoBe 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  artides 
containing  the  four  ethoxykted 
additives,  as  wrfl  as  the  level  of  1,4- 
dioxane  that  may  be  present  in  diese 
additives,  FDA  estimated  the 
hypothetical  worst-case  exposure  to  1.4- 
dioxane  from  the  use  of  the  ethoxylated 
additives  in  repeated-use  articles  would 
not  exceed  7  nanograms  (ng)  per  person 
per  day  (Refl  3).  The  agency  used  data  in 
a  carcinogeneais  bioassay  oc  1,4- 
dioxane,  conducted  for  the  National 
Cancer  Institute  (Ref.  4),  to  estimate  the 
upper  bound  level  of  lifetime  human  risk 
firom  the  proposed  i»e  of  the  additives. 
The  results  of  the  bioassay  on  1,4- 
dioxane  denKwistrated  that  the  material 
was  carcinogenic  for  female  rats  under 
the  conditions  of  the  study.  The  test 
materia)  caused  »gmficantly  increased 
incidence  of  squamous  cell  carcinomas 
and  hepatocellular  tumors  in  female 
rats. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  (the  Committee)  has 
reviewed  this  bioassay  and  other 
relevant  data  availaUie  in  the  literature 
and  concludes  that  the  findings  of 
carcinogenicity  were  supported  by  this 
information  on  1,4-dioxane.  The 
Committee  further  concludes  that  aa 
estimate  of  the  upper  bound  level  of 
lifetime  risk  from  potential  exposure  to 
1,4-dioxane  stemming  from  the  proposed 
use  of  the  four  ethoxylated  additives  in 
repeated-use  articles  could  be 
calculated  from  the  bioassay. 

The  agency  used  a  quantitative  risk 
assessment  procedure  (linear 
proportiona)  model)  to  extrapolate  firom 
the  dose  used  in  die  animal  experiment 
to  the  very  low  doses  encoantered  under 
the  proposed  conditions  trf  use  This 
procedure  is  not  Ucely  to  underestimate 
the  actual  risk  from  very  low  doses  and 
may,  in  fact,  exaggerate  it  because  dw 
extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  can  be  used  with  confidence  to 
determine,  to  a  reasonable  certainty, 
whether  any  harm  wiB  result  from  the 
proposed  cmditions  and  levels  of  use  of 
the  four  ethoxylated  additives. 

Based  on  a  worst-case  exposure  ol  7 
ng  per  person  per  day,  FDA  estimates 
that  the  upper  bound  limit  of  individual 
lifetime  risk  from  the  potential  exposwe 
to  l,4-diox«ie  froBi  the  use  of  these 
ethoxylated  additives  is  23X1Q~'*,  or 
less  dun  25  m  10  billion  (Ret.  5>. 
Because  of  aamerous  conservatisms  in 
the  exposure  estintate.  Uletime  average 
individual  exposure  to  1,4-dioxane  ia 
expected  to  be  snbstaiiiially  less  than 


the  estiiMted  daily  Intake,  and 
therefore,  the  caktdaled  upper  bound 
limit  of  risk  wowld  be  less.  Thus,  die 
agency  condwdes  that  there  ia  a 
reasonable  certainty  of  no  harm  &on 
exposure  to  lv(-4fioxane  that  might  tesull 
from  the  proposed  use  of  the  fmir 
ethoxylated  additives. 

B.  Ethylene  Oxide 

Based  on  die  fraction  of  die  daily  diet 

that  may  be  in  contact  with  articles 
containing  the  foiff  edioxj^ated 
additives,  as  well  as  the  level  trf 
ethyleie  oxide  that  may  be  prcaent  m 
the  additives.  FDA  estimated  dM 
hypothetical  worst-case  expoeore  to 
ethylene  oxide  from  the  use  of  the 
ethoxylated  additives  m  repeated-use 
articles  woukl  not  exceed  7  ng  per 
person  per  day  (Ref.  3).  The  agency  used 
data  HI  a  carcinogenesis  bioassay  on 
ethylene  oxide  conducted  for  die 
Institute  of  Hygiene,  University  of 
Mainz,  Germany  (Ref.  6),  to  estimate  the 
upper  bound  level  of  lifetime  human  risk 
fit>m  the  proposed  use  of  the  additives. 
The  results  of  the  bioassay  on  ethylene 
oxide  demonstrated  that  the  material 
was  carcinogenic  for  female  rats  under 
the  conditions  of  the  study.  The  test 
material  caused  significantly  increased 
incidence  of  squamous  cell  carcinomas 
of  the  forestomach  and  carcinoma  in 
situ  of  the  ^andnlar  stomach. 

The  CooKoittee  has  reviewed  Uds 
bioassay  and  odier  relevant  data 
available  hi  the  literature  and  conchides 
that  the  findings  of  carcinogenicity  were 
supported  by  diis  information  on 
ethylene  oxide.  The  Committee  further 
concludes  that  an  estimate  of  die  upper 
boimd  level  of  lifetime  ri^  from 
,  potential  exposure  to  ethylene  oxide 
stemming  from  the  proposed  use  of  the 
four  ethoxylated  additives  in  repeated- 
use  articles  could  be  calculated  from  the 
bioassay. 

The  agency  used  a  quantitative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  am'mal  experiment 
to  the  very  low  doses  encountered  under 
the  proposed  conditions  of  use.  As 
discussed  above,  this  estimate  can  be 
used  with  the  confidence  to  determine, 
to  a  leesonaMe  certainty,  whether  any 
harm  will  result  from  the  proposed 
conditions  and  levels  of  use  of  the 
ethoxylated  additives. 

Based  on  a  worst-case  exposure  of  7 
ng  per  person  per  day.  FDA  estimates 
that  the  upper  bound  limit  of  nxiividaal 
lifetime  risk  from  the  potential  expossre 
to  ethylene  oxide  from  the  use  of  die 
four  edioxylaled  additives  is  1.3x1(r  *. 
or  less  than  1.3  in  100  million  (Ref.  Sf. 
Because  of  numerous  conservatisms  in 
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the  exposure  estimate,  lifetime  averaged 
individual  exposure  to  ethylene  oxide  is 
expected  to  be  substantially  less  than 
the  estimated  daily  intake,  and 
therefore,  the  calculated  upper  bound 
limit  of  risk  would  be  less.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
exposure  to  ethylene  oxide  that  might 
result  from  the  proposed  use  of  these 
additives. 

C.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amounts  of  1,4-dioxane  and 
ethylene  oxide  in  the  four  ethoxylated 
additives  and  in  the  finished 
poly(phenyleneterephthalamide)  resins. 
The  agency  finds  that  specifications  are 
not  necessary  for  th^  following  reasons: 
(1)  Because  of  the  low  levels  at  which 
1,4-dioxane  and  ethylene  oxide  may  be 
expected  to  remain  as  impurities 
following  production  of  the  ethoxylated 
additives  and  the  finished  resin,  the 
agency  would  not  expect  these 
impurities  to  become  components  of 
food  at  other  than  extremely  low  levels: 
and  (2)  the  upper  bound  limit  of  lifetime 
risk  fit>m  exposure  to  these  impurities, 
even  under  worst-case  assumptions,  is 
very  low,  less  than  1.3  in  100  million  and 
2.5  in  10  billion  for  ethylene  oxide  and 
1,4-dioxane,  respectively. 

p.  Conclusion  of  Safety 

FDA  has  evaluated  the  available 
toxicity  data  and  the  exposure 
calculations  for  the  intended  use  of  the 
poly(phenyleneterephthalamide)  resin 
and  its  adjuvant  additives  and  has 
determined  that  they  are  safe  for  their 
proposed  use.  Accordingly,  FDA  is 
amending  Part  177  by  adding  new 
S  177.1632.  In  accordance  with  1 171.1(h) 
(21  CFR  171.1(h)),  the  petition  and 
docimients  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
Usted  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
dociunents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

IV.  Eavironmental  Inqiacl 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
si^iificant  impact  and  the  evidence 


supporting  that  finding,  contained  in  an 
environmental  assessment  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
throu^  Friday. 
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VL  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  27, 1992  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 


doctmient  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  SubjecU  in  21  CFR  Part  177 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  177  is 
amended  as  follows: 

PART  177-INDmECT  R)OD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Autfaofity:  Sees.  201, 402. 400. 706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348.  376). 

2.  New  ( 177.1632  is  added  to  subpart 
B  to  read  as  follows: 

(177.1632    Poly  *^ 

Poly(phenyleneterephthalamide) 
resins  identified  in  paragraph  (a)  of  this 
section  may  be  safely  used  as  articles  or 
components  of  articles  intended  for 
repeated  contact  with  food. 

(a)  Identity.  For  the  purpose  of  this 
section,  the  poly(phenylene- 
terephthalamide]  resins  (CAS  Reg.  No. 
26125-61-1)  are  produced  by  the 
polymerization  of  terephthalolyl 
chloride  withp-phenylenediamine.  Hie 
poly(phenyleneterephthalamide)  resin 
fibers  and  yams  may  contain  optional 
adjuvant  substances  required  in  their 
preparation  and  finishing. 

(b)  Optional  adjuvant  substances.  The 
poly(phenyleneterephthalamide]  resins 
identified  in  paragraph  (a)  of  this  section 
may  contain  the  following  optional 
adjuvant  substances,  subject  to  any 
limitation  on  their  use: 

(1)  Optional  adjuvant  substances 
authorized  for  this  use  in  accordance 
with  S  174.5  of  this  chapter. 

(2)  Optional  finish  components,  total 
weight  not  to  exceed  1  percent  by 
wei^t  of  the  base  polymer,  as  follows: 
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Ufltafaubfttnew 

UnMBVORB 
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(c)  Specifications.  {\\ 
Poly(pheny!eneterephthalaraide)  resins 
in  the  form  of  contiiraous  filament  yams 
or  fibers  that  have  been  scoured  in 
accordance  with  paragraph  (d)(l}  of  this 
section,  when  refluxed  in  a  50  percent 
ethanol/water  mixture  for  24  hours, 
yields  total  extractabtes  not  exceeding 
0.5  percent  by  weight  of  the  sample. 

(2)  Polyfphenylenetetepbthalamide) 
resins  in  ^  fbnn  ol  pulp,  when  refluxed 
in  ■  50  pertent  ettianrf/water  mixture 
for  24  hovs,  yields  total  extractables 
not  exceedmg  0il5  percent  by  weight  of 
the  sample. 

(d)  Coaditions  of  use.  (1) 
Poly(pheiiylenetere^thaIamide)  resins 
in  the  form  of  coatinuous  filament  yams 
and  fibers  may  be  used  as  conponents 
of  articles  intended  for  repealed  use  in 
contact  with  food  at  temperatures  not  to 
exceed  280  °C  (500  °F).  All  items  are 
scoured  prior  to  use  by  agitation  in  a 
water  bath  containiog  03  gram/bter  ol 
tetrasodium  pyrophosphate  and  0.5 
percent  detergent  The  items  are 
agitated  at  80  °C  (180  °F}  for  20  minutes, 
and  then  subjected  to  a  cold  water  rinse. 

(2)  P(rfy(piienylenetere|^thalamide) 
resins  in  the  form  of  pulp  may  be  used 
as  gaskets  and  packing  for  food 
processing  equipment  at  temperatures 
not  to  exceed  260  °C  (500  '¥]. 

Dated:  January  21. 19S2. 
MiCDSSf  R.  lajRiif 

Deputy  Coaaiiaatoaer  for  Policy 
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[Dockst  HOL  MF-Mttl 

Indirect  Food  AddttivM:  Polyrows 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION!  Final  rule.  

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyurethane  resins 
derived  from  the  reaction  of 
diphenylmethane  diisocyanate  with  1,4- 
butanediol  and  polytetramethylene 
ether  glycol  as  rubber  articles  intended 
for  repeated  use  in  contact  with  food. 
This  action  is  in  response  to  a  petititai 
filed  by  The  Dow  Chemical  Co,  B.  L  dn 
Pont  de  Nemours  &  Co.,  and  B.  F. 
Goodrich. 

DATES:  Effective  {anuary  2a,  1992; 
written  ob)ections  and  requests  for  a 
hearing  by  February  27, 1992. 
ADDRESSES:  Written  obfectioos  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  RockviDe.  MD 
20857. 


FOR  PVRTMBt  IfOWIiATIOM  COWTACT: 

Vir  Aiiand,  Center  for  Food  Safety  and 
Applied  NutritioR  (HFF-335),  Food  and 
Drug  Adnunistration,  200  C  St.  SW., 
Washington,  DC  20204. 202-2S4-S500. 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Regntar 
of  November  17, 19aa  (54  FR  47a2&).  FDA 
annotmced  that  a  food  addithre  petition 
(FAP  OB4182)  had  been  filed  by  The 
Dow  Chemical  Co.,  1803  Bldg.,  Door  7. 
Midland.  Ml  48674.  E.  L  da  Pont  de 
Nemours  &  Co,  1007  Market  St, 
Wilmington.  I^  19896^  and  B.  F. 
Goodrich.  3925  Embassy  Pkwy.,  Akron, 
OH  44313,  proposing  that  I  VflJiSm 
Rubber  ariidea  intended  for  repeated 
use  (21  CFR  177.2600)  iti  the  food 
additive  regulatimu  be  amended  to 
provide  for  the  safe  use  of  poIy\irethane 
resins  derived  from  the  reaction  of 
diphenylmethane  diisocyanate  with  1.4- 
butanediol  and  polytetramethylene 
ether  glycol,  as  rubber  articles  intended 
for  repeated  use  in  contact  with  food. 

In  its  evaluation  of  the  safety  of  these 
resins,  FDA  has  reviewed  the  safety  of- 
the  propoeed  additives  themselves,  their 
starting  materials,  and  the  by|n-odacts  of 
the  starting  materials  used  to 
manufacture  the  additives.  Although 
polyurethane  resins  have  not  been  found 
to  cause  cancer,  some  have  been  found 
to  contain  minute  amounts  of 
methylenedianiline  (MDA)  which  has 
been  shown  to  cause  cancer  in  test 
animals.  MDA  is  produced  when 


dipbenytmethane  diisocyanate  (NfEX).  a 
starting  material  used  in  tbe 
manafactme  (d  poiyvnAane  resins,  is 
reacted  with  water.  Residtial  amounts  of 
reactants  or  thor  reactioo  products  and 
manufacturing  aids  are  commonly  found 
as  contaminants  in  chemical  products, 
including  food  additives.  Therefore,  tbe 
agency  has  evahuted  the  safety  of  tbe 
use  of  polyurethane  resins  that  may 
contain  residual  amounts  of  the 
carcinogenic  reaction  product  MDA  and 
that  are  intended  for  repeated  use  in 
contact  with  food. 

I.  DeiermisatioD  of  Safety 

Under  section  409(c)(3}f  A)  of  the 
Federal  Food,  Dn:g,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)},  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evahiati"on  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  the 
legislative  history  of  the  provision: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  an  additi've.  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  wilt 
result  under  any  conceivable 
circumstance."  (H.  Kept.  2234,  8Sth 
Cong..  2d  sess.  4  (1958)).  This  definition 
of  safety  has  been  incwpocated  into 
FDA's  food  additive  regidaUons  (21  CFR 
17a3(i)}.  The  anticancer,  or  Delaney 
provision  (A  the  general  safety  claitte  of 
the  Food  Additives  Amendment  of  1958 
(section  4C»(c)(3)(Al  of  the  act)  provides 
further  that  no  food  additive  shall  be 
deemed  to  be  safe  if  it  is  found  to  induce 
cancer  when  ingested  by  man  or  animal. 

In  the  past.  FDA  has  refused  to 
approve  the  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a 
carcinogenic  chemical,  even  though  tbe 
additive  itself  has  not  been  shown  to 
cause  cancer.  The  agency  now  believes 
however,  that  developments  in  scientific 
technology  and  experience  with  risk 
assessment  procedures  make  it  possible 
for  FDA  to  establish  the  safety  of 
additives  that  contain  carcinogenic 
chemicals  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
pennanently  listing  DftC  Green  No  Si 
pubbsbed  in  the  Fednai  Register  of 
Afwil  2. 1982  (47  FR  1413^,  FDA 
exfriained  the  basis  for  approving  the 
use  of  a  cckat  additive  that  had  not  been 
shown  to  caose  cancer,  even  thon^  it 
contains  a  cardnogenic  imparity.  Since 
that  dedsitBi.  FDA  has  spfiroved  the 
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of  namerouB  color  additives  and  food 
additives  on  die  same  basis. 

An  additive  that  has  not  iieen  shown 
to  cause  cancer,  but  that  contains  a 
carcinogenic  impurity,  may  properly  be 
evaluated  under  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  barm  will  result  horn  the 
proposed  use  of  the  additive. 

liiis  position  is  supported  by  Scott  v. 
FDA,  726  F.  2d  322  (6th  Cir.  1984).  a  case 
that  involved  a  challenge  to  FDA's 
decision  to  approve  the  use  of  O&C 
Green  No.  5,  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  list  this  color  additive,  the 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  rejected  the  challenge  to  FDA's 
action  and  affinned  the  listing 
regulation. 

II.  Safety  of  Pethioaed  Use  of  die  Food 
Additives 

FDA  estimates  that  die  petitioned  use 
of  the  polyurethane  resins  will  result  in 
extremely  low  levels  of  exposure  to 
these  additives.  The  agency  has 
calculated  ths  estimated  daily  intake  of 
the  migrants  from  the  additives 
(polyurethane  oligomers  and  cylic 
poly  tetramethylene  ether  glyccd 
oligomers)  under  the  most  severe 
conditions  of  the  intended  use  of  the 
additives  and  the  probable 
concentrations  of  the  migrants  in  the 
daily  diet  from  the  additives'  use  in 
contact  with  food.  The  agency  estimated 
the  potential  daily  Intakes  of  the 
polyurediane  oligomers  and  the  cyclic 
polytetramethylene  ether  glycol 
oligomers  to  be  27  nanograms  per 
person  per  day  and  99  nanograms  per 
person  per  day,  respectively. 

FDA  does  not  ordinarily  consider 
chronic  toxicological  testing  to  be 
necessary  to  determine  the  safety  of  an 
additive  wdioae  use  will  molt  in  soch 
low  exposure  levels  (Refs.  1  and  2)  and 
the  agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
available  data  bom  acute  and  subacute 
oral  toxicity  data  in  rats.  Based  on  the 
very  low  level  of  exposure  to  the 
migrants  from  the  use  of  these  additives 
and  the  available  toxicity  data,  the 
agency  concludes  diat  the  food  contact 
use  of  the  additives  is  safe  under  the 
proposed  conditions  of  use. 

Because  polyurethane  resins,  which 
may  contain  MDA.  have  not  been  shown 
to  cause  cancer,  the  Delaoey  anticancer 
provision  of  section  40e(cK3KA)  of  the 
act  does  not  apply  to  tbeok  FDA, 
therefore,  has  evaluated  the  safety  of 
these  additives  under  the  general  safety 


clause,  oonsideiiag  all  availably  data 
and  using  risk  asw  lament  pnxidures  to 
estimate  the  opper-bonnd  limit  of  rMc 
presented  by  the  carcinogenic  impurity 
MDA.  which  may  be  present  in  the 
additives.  Based  on  this  evaluation,  the 
agency  has  concluded  diat  the 
polyurethane  resins  are  safe  under  the 
proposed  conditions  of  use. 

liie  risk  assesannent  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  it  has  used  to 
examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain  carcinogenic 
impurities  (see  e.g..  49  FR  13018  at  13019. 
April  2. 1984).  The  risk  evaluation  of  die 
carcinogenic  impurity.  MDA.  has  two 
aspects;  (1)  Assessment  of  die  worst- 
case  exposure  to  the  impurity  from  the 
proposed  use  of  tiie  additives;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  exposure  to  humans. 

A.  Methylenedianiline  (MDA) 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  the  polyurethane  resins,  and 
on  the  level  of  MDA  resulting  from  the 
hydrolysis  of  MDI  in  the  resins,  FDA 
estimated  the  worst-case  exposure  to 
MDA  from  the  use  of  the  additive  to  be 
20  picograms  (pg)  per  person  per  day 
(Ref.  3).  The  agency  used  data  in  a 
National  Toxicological  Program 
technical  report  (No.  246;  1963)  on  a 
carcinogenesis  bioassay  on  MDA  (also 
referred  to  as  4,4'-diphenylmethane- 
diamine  in  this  bioassay)  to  estimate  the 
upper-bound  limit  of  lifetime  human  risk 
^stemming  bom  the  propoaed  use  of  the 
additives  (Ref.  4).  The  results  of  die 
bioassay  on  MDA  demonstrated  that 
MDA  was  carcinogenic  for  rats  and 
mice  of  both  sexes.  The  test  material 
caused  a  significantly  increased 
incidence  of  follicular  cell  tomors  of  the 
thyroid  in  male  rats,  hepatocellular 
carcinomas  in  mice,  fdlicular  cell 
carcinomas  in  mice  and  female  rats, 
pheocytochrora^cytomas  in  male  mice, 
malignant  lymphoadas  in  female  rats. 
and  neoplastic  nodules  in  the  liver  of 
male  rats.  In  addition,  several  rare 
tumors  (bile  duct  adenoma  in  male  rats, 
and  ovarian  granuJosa-cell  tumors  and 
urinary  bladder  transitional  cell 
papillomas  ia  lemale  rats)  were 
observed  in  this  study. 

The  Center  for  Food  Safety  and 
Apphed  Nutrition's  Cancer  Assessment 
Committee  reviewed  this  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  the 
flndings  of  cardnogenicity  were 
supported  by  this  infonnation  on  MDA. 
The  Quantitative  Risk  Assessment 


Committee  of  the  Center  for  Food  Safety 
and  Apphed  Nutrition  further  conchided 
that  an  estimate  of  the  upper-bound 
human  risk  Iron  exposure  to  MDA 
stemming  ftwm  the  proposed  use  of  the 
polyurethane  resins  could  be  calculated 
from  the  MDA  bioassay. 

The  agency  used  a  quantitative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  animal  study  to  the 
very  low  doses  encountered  under  ihe 
proposed  conditions  of  use  of  the 
polyurethane  resins.  This  procedure  is 
not  likely  to  underestimate  the  actual 
risk  from  very  low  doses  and  may.  in 
fact,  exaggerate  it  because  the 
extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  can  be  used  with  confidence  to 
determine  to  a  reasonable  certainty 
whether  any  hann  will  resalt  from  the 
proposed  conditions  and  levels  of  use  of 
the  food  additive. 

Based  on  a  worst-case  exposure  of 
less  than  20  pg  per  person  per  day.  FDA 
estimates  that  the  upper-bound  limit  of 
individual  lifetime  risk  from  potential 
exposure  to  MDA  from  the  proposed  use 
of  the  polyurethane  resins  is  1.6  x  10~ ". 
or  less  than  1.6  in  100  billion  (Ref.  5). 
Because  of  the  numerous  conservatisms 
in  Uw  exposure  estnnate.  actoal  lifetime 
averaged  indrvidnal  exposure  to  MDA  is 
expected  to  be  substantially  less  than 
the  estimated  daily  intake,  and 
therefore,  the  cahnilated  upper-bound 
risk  would  be  less.  Thus,  the  agency 
concludes  that  diere  is  a  reasonable 
certainty  of  no  harm  from  exposure  to 
MDA  that  might  result  from  the 
proposed  use  of  die  polyurethane  resins. 

B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  a  specification  is  necessary  to 
control  the  amount  of  MDA  in  the 
polyurethane  reshis.  The  agency  finds 
that  specificattans  are  not  necessary  for 
the  following  reasons:  (1)  Because  of  the 
low  level  at  which  MDA  may  be 
expected  to  remain  as  an  impurity 
following  production  of  the  additives, 
the  agency  would  not  expect  MDA  to 
become  a  component  of  food  at  other 
than  extremely  small  levete;  and  (2)  the 
upper-bound  limit  of  lifetime  risk  from       ^ 
exposure  to  dils  Imparity,  even  under 
worst-case  assumptions,  is  very  low, 
less  than  1j9  in  100  bHlion. 

III.  Conclusion  on  Safety 

FDA  has  evaluated  data  in  the 
petition  and  odier  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  polyurethane  resins  as  rubber 
articles  intended  for  repeated  use  in 
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contact  with  food  is  safe.  Based  on  this 
information  the  agency  has  also 
concluded  that  the  additives  will  have 
their  intended  technical  eff^ect  and, 
therefore,  that  S  177.2600  should  be 
amended  in  paragraph  (c)(4)  as  set  forth 
below 

In  accordance  with  9 171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  docimients  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

IV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  flnding  of  no 
si^iificant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.  Monday  through  Friday. :  a 

V.  Objectiona 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  27, 1992  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  doctiments 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 


response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch - 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Carr.  G.  M..  "Carcinogen  Testing 
Programs."  in  "Food  Safety:  Where  are  We?," 
Committee  on  Agriculture,  Nutrition,  and 
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Marquis,  and  S.  Karger,  New  York,  NY,  pp. 
24-33. 1985. 

3.  Memorandum  dated  February  2. 1990, 
from  the  Food  and  Color  Additives  Review 
Section  (HFF-415)  to  the  Indirect  Additives 
Branch  (HFF-335),  FAP  OB4182— Dow 
DuPont  and  B.  F.  Goodrich — Exposure  to 
methylenedianiline. 

4.  Carcinogenesis  bioassay  of  4,4'- 
methylenedianiline  dihydrochloride  (CAS 
Reg.  No.  1355-44-6]  in  F344/N  RaU  an 
B6C3Fi,  Mice.  National  Toxicology  Program 
Technical  Report  Series,  No.  NTPTR248, 
1983. 

5.  Memorandum  dated  April  1, 1991,  from 
the  Quantitative  Risk  Assessment 
Committee;  Upper-Bound  Lifetime  Risk  for 
Methylenedianiline  (MDA)  in  Polyurethane 
Resins  Used  as  Rubber  Articles,  FAP  OB4182 
(Dow,  DuPont,  and  B.  F.  Goodrich). 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authocity:  Sees.  201, 402, 409, 706  of  die 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342.  348,  376). 

2.  Section  177.2800  is  amended  in 
paragraph  (c)(4)(i)  by  alphabetically 
adding  a  new  entry  to  read  as  follows: 

9177.2600   Rubber  articitsintancted  tar 
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(c)  *  •  *  ^ 

(4)  •  •  • 

(i)  •  •  • 

Polytirethane  resins  (CAS  Reg.  Nos. 
37383-28-1  or  9018-04-8)  derived  from 
the  reaction  of  diphenylmethane 


diisocyanate  with  1,4-butanediol  and 
polyteti-amethylene  ether  glycol. 

Dated:  January  21, -1992. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  92-1986  Filed  l-27-«2: 8:45  am] 
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21  CFR  Part  720 
[Docket  NaMP-OISO] 

Modification  in  Voluntary  HIing  of 
Cocmetic  Product  Ingredient  and 
Coemetic  Raw  Material  Compoaition 
Statentents 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administiation  (FDA)  is  modifying  the 
program  it  maintains  for  cosmetic 
companies  to  voluntarily  file  cosmetic 
product  formulations  and  raw  material 
compositions.  FDA  is  eliminating  the 
reporting  of  semiquantitative  ingredient 
information,  integrating  information  on 
raw  materials  into  cosmetic  product 
formulation  statements,  and 
discontinuing  the  forms  for  reporting 
raw  material  compositions.  This  action 
responds  to  a  citizen  petition  filed  by 
the  Cosmetic,  Toiletry  and  Fragrance 
Association  (CTFA).  The  changes  tiiat 
are  being  made  in  the  regulations  are 
expected  to  facilitate  participation  in  the 
cosmetic  filing  program. 
EFFECnvc  DATE  Effective  January  28, 
1992. 

FOR  FURTHER  INFORMA-nON  CONTACT: 
Mary  W.  Lipien,  Center  for  Food  Safety 
and  Applied  Nutiition  (HFF-444),  Food 
and  Drug  Administration.  200  C  Street 
SW..  Washington.  DC  20204,  202-245- 
1707. 

SUPPLEMENTARY  INFORMATION:  In  the 
Fe<terad  Ragiater  of  October  25, 1990  (55 
FR  42993).  FDA  pressed  to  modify  the 
program  for  volimtary  filing  of  cosmetic 
product  formulations  and  raw  material 
compositions  by  eliminating  the 
reporting  of  semiquantitative  ingredient 
information  (Forms  FDA  2512  and 
2512a),  integrating  raw  material 
composition  disclosures  into  cosmetic 
product  formulation  statements  and 
discontinuing  the  forms  for  reporting 
raw  material  compositions  (Forms  FDA 
2513  and  2513a).  The  proposal  was  in 
fesponse  to  a  citizen  petition  filed  by  the 
CTFA.  FDA  also  proposed  clarifying 
changes  to  update  and  to  remove 
references  firam  its  regulations  that 
would  be  obsolete  if  the  proposal 
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became  final.  Interested  persons  were 
given  oDtil  December  21 1990,  to 
comment  on  the  proposal 

FDA  received  oee  ooounent  in 
response  to  the  proposal  That  coouneat 
was  bom  a  trade  associati<m  in  soppcHl 
of  the  proposal.  Accordingly.  FDA  is 
amending  the  voluntary  filing  of 
cosmetic  product  ingredient  regulation 
(21  CFR  part  720)  to  eliminate  the 
r^^rting  of  semiquantitative  ingredient 
information,  to  integrate  raw  material 
composition  disclosures  into  cosmetic 
product  formulation  statements,  and  to 
discontinue  the  fonos  for  reporting  raw 
material  compositions.  FDA  also  is 
correcting  the  inadvertent  omission  in 
the  proposal  of  the  word  "Product"  in 
the  heading  for  part  720. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  ZS.24(a)(ll]  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


In  accordance  with  Executive  Order 
12291,  FDA  has  previously  analyzed  the 
potential  economic  effects  of  this  final 
rule.  As  announced  in  the  proposal,  the 
agency  has  deteraiined  that  the  rule  is 
not  a  mafor  rale  as  defined  by  the  Order. 
The  agency  has  not  received  any  new 
infonnation  or  comments  tiiat  would 
alter  its  previous  determination. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  agency  previously 
considered  the  potential  effects  that  this 
rule  would  have  on  small  entities, 
including  small  businesses.  In 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  agency 
has  determined  that  no  significant 
impact  on  a  substantial  number  of  small 
entities  would  derive  from  tfiis  action. 
FDA  has  not  received  any  new 
infonnation  or  comments  that  would 
alter  its  previous  determination. 

Paperwork  Radadiaa  Act  of  198» 

Sections  720.4  and  720.6  of  this  final 
rule  contain  information  collection 
requirements  that  were  submitted  for 
review  and  approval  to  the  Director  of 
the  Office  of  Management  and  Budget 
(Offfi),  as  reqaired  by  section  3504(h)  of 
the  Paperwoilc  Redaction  Act  of  19B0. 
The  reqoirenents  were  approved  and 
assigned  Oftffl  control  number  0910- 
0030. 

List  of  SubfacU  in  21  CFR  Part  720 

Confideatial  business  information, 
Cosmetics. 


Theeefeie,  ■ndertiie  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  driegated  to  the  Commissioner 
of  Food  and  Drags.  21  CFR  part  720  is 
amended  as  follows: 

1.  Tke  heading  for  part  720  is  revised 
to  read  as  follows: 

PART  720-VOLUNTARY  FILING  OF 
COSMETIC  PRODUCT  INQREOIENT 
STATEMENTS 

2.  The  authority  citation  for  21  CFR 
part  720  continues  to  read  aa  follows: 

Authority:  Sacs.  20L  SOL  aOL  802, 701, 704 
of  the  Fedeial  Food.  Dnig.  and  Cooietic  Act 
(21  U.S.C.  321,  331,  Sei,  362.  371.  374). 

3.  Sections  72ai,  7202,  and  720.3  are 
revised  to  read  as  follows: 

§720.1    Who  should  file. 

Either  the  manofocturer,  packer,  or 
distributor  of  a  cosmetic  product  is  . 
requested  to  file  Form  FDA  2512 
("Cosmetic  Product  Ingredient 
Statement"),  whether  or  not  the 
cosmetic  product  enters  interstate 
commerce.  This  request  extends  to  any 
foreign  manufacturer,  packer,  or 
distributor  of  a  cosmetic  product 
exported  for  sale  in  any  State  as  defined 
in  section  201(a)(1)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  No  filing  fee  is 
required. 

§720.2   TkneaforflOng. 

Within  180  days  after  forms  are  made 
available  to  the  industry,  Fonn  FDA 
2512  diould  be  filed  for  each  cosmetic 
product  being  commercially  distributed 
as  of  the  effective  date  of  this  part  Form 
FDA  2S12  should  be  filed  within  60  days 
after  the  beginning  of  commercial 
distribution  of  any  product  not  covered 
within  the  180-day  period. 

§720.3   How  and  where  to  file. 

Forms  FDA  2S12  and  FDA  2514 
("Discontinuance  of  Commercial 
Distribution  of  Cosmetic  Product 
Fonoolation'')  are  obtainable  on  request 
from  the  Food  and  Drag  Administration, 
Department  of  Health  and  Human 
Services.  Washington.  DC  20201  or  at 
any  Food  and  Drug  Administration 
district  office.  The  coapleted  form 
should  be  mailed  or  delivered  to: 
Cosmetic  Product  Statement,  Food  and 
Drug  Adninistration,  Department  of 
Health  and  Hoaan  Services. 
Washington.  DC  20201  according  to  the 
instructions  piovided  with  the  forms. 

4.  Section  720.4  is  aaiended  in  the 
introdoctory  teste  at  paragraphs  (a)  and 
(b)  fay  reaxrving  -FD-asli"  and 
replacing  it  with  "FDA  2512":  by 
removing  paragraph  {bX5);  by  revising 
para^aphs  (c)(12XtU)  tfaroagh  (cKl2Xv). 
(c)(12)(ix).  and  |c)(l^Kh  by  removing 


paragraphs  (cMURxi)  and  (cKl2Mxii):  by 
revising  tbc  paragraph  heading  in  the 
introductory  text  of  paragraph  (cHl3):  by 
revising  paragraph  (d);  by  removing  in 
paragraph  (e)  "FD-2512"  in  the  first  and 
second  sentences  and  replacing  it  with 
"FDA  2512":  and  by  adding  a 
parenthetical  statement  at  the  end  of  the 
section  to  read  as  follows: 


§  720.4    Information 


(c)  •  •  • 
(12)  •  •  • 

(iii)  Face  and  oeck  (excluding  shaving 
preparations). 

(iv)  Body  mid  hand  (excluding  shaving 
preparations). 

(v)  Foot  powders  and  sprays. 

*  *        •        •        * 

(ix)  Skin  freshenen. 

(x)  Other  skin  care  preparations. 

[13]  Suntan  preparations.  *  *  * 

•  •       •       *       * 

(d)  In^^dients  in  the  product  should 
be  listed  as  follows: 

(1)  A  list  of  each  ingredient  of  the 
cosmetic  product  in  descending  order  of 
predominance  by  weight  (except  that 
the  fragrance  and/or  flavor  may  be 
designated  as  such  without  naming  eadi 
individual  ingredient  when  the 
manufacturer  or  supplier  of  the 
fragrance  and/or  flavor  refuses  to 
disclose  ingredient  data). 

(2)  An  ingredient  should  be  listed  by 
the  name  adopted  by  the  Food  and  Drug 
Administration  (FDA)  for  the  ingredient 
pursuant  to  1 701.S(c)  of  this  chapter. 

(3)  In  the  absence  of  a  name  adopted 
by  FDA  pursuant  to  S  701.3(c)  of  Ais 
chapter,  its  common  or  usual  name,  if  it 
has  one,  or  its  chemical  or  technical 
name  should  be  listed. 

(4)  If  an  ingredient  is  a  mixture,  each 
ingredient  of  the  mixture  should  be 
listed  in  accordance  with  paragraphs 
(d)(2)  and  (dK3)  of  this  section,  unless 
such  mixture  is  a  formulation  voluntarily 
registered  on  Form  FDA  2512,  in  which 
case  such  mixture  should  be  identified 
as  "fragrance,"  "ilavor,"  "fragrance  and 
flavor"  or  "base  formulation,"  as 
appropriate,  and  by  stating  its  FDA- 
assigned  cosmetic  product  ingredient 
statement  number. 

(5)  When  the  manufectnrer  or  supplier 
of  a  fragrance  and/or  flavor  refuses  to 
disclose  iayedieat  data,  the  fra^-ance 
and/or  flavor  shonki  be  listed  as  such. 
The  DOBOoafideatial  listing  of  the 
product  oaaie  and/or  trade  name  or 
name  of  the  manufacturer  or  supplier  of 
each  proprietary  fragrance  and/or  flavor 
mixture  is^aptiooal 
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(Information  collection  requirements  in  this 
section  were  approved  by  Ihe  Office  of 
Management  and  Budget  (0MB)  and  assigned 
0MB  control  number  0910-0030) 


{7205   [Rmtoved] 

5.  Section  720.5  Information  requested 
about  cosmetic  raw  materials  is 
removed  and  reserved. 

6.  Sections  720.6  and  720.7  are  revised 
to  read  as  follows: 

$720.6   Amendmente  to  statement 

Changes  in  the  information  requested 
under  SS  720.4  (a)(3]  and  (a)(5)  on  the 
ingredients  or  brand  name  of  a  cosmetic 
product  should  be  submitted  by  Rling  an 
amended  Form  FDA  2512  within  60  days 
after  the  product  is  entered  into 
conunercial  distribution.  Other  changes 
do  not  justify  immediate  amendment, 
but  should  be  shown  by  Hling  an 
amended  Form  FDA  2512  within  a  year 
after  such  changes.  Notice  of 
discontinuance  of  commercial 
distribution  of  a  cosmetic  product 
formulation  should  be  submitted  by 
Form  FDA  2514  within  180  days  after 
discontinuance  of  commercial 
distribution  becomes  known  to  the 
person  filing. 

(Information  collection  requirements  in  this 
section  were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and  assigned 
OMB  control  number  0910-0030) 

S  720.7    Notiflcatlon  of  person  sutMnttting 
cosmetic  product  ingredient  statement 

When  Form  FDA  2512  is  received, 
FDA  will  either  assign  a  permanent 
cosmetic  product  ingredient  statement 
number  or  a  Food  and  Drug 
Administration  (FDA)  reference  number 
in  those  cases  where  a  permanent 
number  cannot  be  assigned.  Receipt  of 
the  form  will  be  acknowledged  by 
sending  the  individual  signing  the 
statement  an  appropriate  notice  bearing 
either  the  FDA  reference  number  or  the 
permanent  cosmetic  product  ingredient 
statement  number.  If  the  person 
submitting  Form  FDA  2512  has  not 
comphed  with  SS  720.4  (b)(1)  and  (b)(2). 
the  person  will  be  notified  as  to  the 
manner  in  which  the  statement  is, 
incomplete. 

7.  Section  720.8  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  to  read  as  follows: 

S  720.S   ConlidenUallty  of  stitsmenti. 

(a)  Data  and  information  contained  in, 
attached  to,  or  included  with  Forms 
FDA  2512  and  FDA  2514,  and 
amendments  thereto  are  submitted 
voluntarily  to  the  Food  and  Drug 
Administration  (FDA).  *  * 


8.  Section  720.9  is  revised  to  read  as 
follows: 


UMI 


§720.9    MMirandlngliy  reference  to  flHng 
or  to  statement  numt>er. 

The  filing  of  Form  FDA  2512  or 
assignment  of  a  number  to  the  statement 
does  not  in  any  way  denote  approval  by 
the  Food  and  Drug  Administration  of  the 
firm  or  the  product.  Any  representation 
in  labeling  or  advertising  that  creates  an 
impression  of  official  approval  because 
of  such  filing  or  such  number  will  be 
considered  misleading. 

Dated:  January  21. 1992. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  92-1989  Filed  1-27-92;  8:45  am) 

BIUJNO  CODE  41«0-«1-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  ParU  1  and  602 
(TJ>.8390] 
RIN  1545-AP37 

Tax  Treatment  of  Salvage  and 
Reinsurance 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  provides  final 
regidations  relating  to  the  treatment  of 
salvage  and  reinsurance  in  computing 
the  deduction  for  losses  incurred  of 
insurance  companies  other  than  life 
insurance  companies.  Changes  to  the 
applicable  law  were  made  by  the 
Revenue  Reconciliation  Act  of  1990.  The 
regulations  are  necessary  to  provide 
these  insurance  companies  with 
guidance  needed  to  comply  with  these 
changes. 

EFFECTIVE  DATE:  The  regulations  apply 
to  taxable  years  beginning  after 
December  31. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Katherine  A.  Hossofsky  (202)  566^336 

(not  a  toll-free  call)  or  Michael ). 

Douglass  (202)  566-3603  (not  a  toll-fiee 

call). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
ReducUon  Act  of  1980  (44  U.S.C.  3504(h)) 
under  control  number  1545-1227.  The 
estimated  average  burden  per 
respondent  is  2  hours. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 


necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time  depending  on  their  particular 
circumstances. 

Comments  regarding  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer.  T:FP. 
Washington.  DC  20224.  and  to  the  Office 
of  Management  and  Budget.  Attention: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503. 

Background 

This  document  sets  forth  final  income 
tax  regulations  relating  to  the  treatment 
of  salvage  and  reinsurance  under 
section  832(b)(5)(A)  of  the  Internal 
Revenue  Code.  Section  8i32(b)(5)(A)  was 
amended  by  section  11305  of  the 
Revenue  Reconciliation  Act  of  1990, 104 
Stat.  1388  ("the  1990  Act").  Proposed 
regulations  under  section  832(b)(5)(A) 
were  published  in  the  Federal  Register 
on  March  15, 1991  (56  FR  11127)  [n-104- 
90].  Written  comments  were  received 
from  the  public.  No  public  hearing  was 
held  because  there  were  no  requests  for 
a  hearing.  After  consideration  of  all  the 
written  comments  received,  the 
proposed  regulations  under  section 
832(b)(5)(A)  are  adopted  as  modified  by 
this  Treasury  decision. 

Guidance  regarding  certain 
implementation  issues  under  section 
832(b)(5)(A)  also  is  provided  in  Rev. 
Proc.  91-48. 1991-34 1.R.B.  12. 

Explanation  of  Provisions 

In  General 

Section  832(b)(3)  of  the  Code  defines 
the  "underwriting  income"  of  an 
insurance  company  subject  to  tax  under 
section  831  as  premiums  earned  less 
losses  incurred  and  expenses  incurred. 
Under  section  832(b)(5)(A).  "losses 
incurred"  are  computed  by  taking  into 
account  paid  losses,  unpaid  losses,  and 
salvage  and  reinsurance.  For  taxable 
years  beginning  before  January  1, 1990, 
salvage  and  reinsurance  recoverable 
was  taken  into  account  as  a  reduction  to 
paid  losses.  For  those  taxable  years,  the 
relations  required  salvage  recoverable 
to  be  taken  into  account  only  to  the 
extent  that  the  salvage  recoverable 
could  be  Seated  as  an  asset  for  state 
statutory  accounting  purposes. 

For  taxable  years  beginning  after 
December  31. 1989.  the  1990  Act 
amended.section  832(b)(5)(A)  to  require 
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all  estimated  salvage  recoverable 
(including  that  which  cannot  be  treated 
as  an  asset  for  state  statutory 
accounting  purposes)  to  be  taken  into 
account  in  computing  the  deduction  for 
losses  incurred.  Under  section 
832(b)(5)(A),  paid  losses  are  to  be 
reduced  by  salvage  and  reinsurance 
recovered  during  the  taxable  year.  This 
amount  is  adjusted  to  reflect  changes  in 
discounted  unpaid  losses  on  nonlife 
insurance  contracts  and  in  unpaid  losses 
on  life  insurance  contracts.  An 
adjustment  is  then  made  to  reflect  any 
changes  in  discounted  estimated  salvage 
recoverable  and  in  reinsurance 
recoverable. 

The  amendments  to  the  regidations 
conform  the  regulations  to  the  new 
treatment  of  estimated  salvage 
recoverable  required  by  the  1990  Act. 
The  regulations  clarify  that  estimated 
salvage  recoverable  includes  estimates 
of  salvage  recoverable  that  may  not  be 
treated  as  assets  for  state  statutory 
accounting  purposes.  See  H.R.  Conf. 
Rep.  No.  964,  lOlst  Cong.,  2d  Sess.  1071 
(1990).  The  regulations  also  make  clear 
that  the  term  "salvage  recoverable" 
includes  anticipated  recoveries  on 
account  of  subrogation  claims  arising 
with  respect  to  paid  or  unpaid  losses. 

Under  section  846(b)(l],  the  starting 
point  for  determining  discounted  unpaid 
losses  for  Federal  income  tax  purposes 
is  the  amount  of  unpaid  losses  reported 
to  state  regulatory  authorities  on  the 
annual  statement.  This  conformity  of  tax 
and  annual  statement  amounts 
discourages  companies  from  overstating 
unpaid  losses  for  Federal  tax  purposes 
because  the  claiming  of  excess  unpaid 
losses  may  have  adverse  consequences 
for  state  regulatory  purposes. 

Commentators  noted  that  certain 
companies  had  taken  estimated  salvage 
recoverable  into  account  in  determining 
the  unpaid  losses  on  their  annual 
statements.  For  these  companies,  the 
requirement  in  the  proposed  regulations 
that  estimated  salvage  recoverable  be 
taken  into  account  separately  in 
computing  losses  incurred  may  result  in 
a  double  counting  of  salvage.  In 
response  to  these  comments,  the  final 
regulations  permit  a  limited  exception  to 
the  conformity  requirement  if  there  is 
adequate  disclosure  to  state  regulatory 
authorities  to  assure  that  the  purposes 
of  conformity  are  achieved.  Under  the 
final  regulations,  a  company  that  has 
taken  estimated  salvage  recoverable 
into  account  in  determining  the  amount 
of  unpaid  losses  reported  on  the  annual 
statement  may  increase  its  unpaid 
losses  for  tax  purposes  by  the  amount  of 
estimated  salvage  recoverable  taken 
into  account  in  determining  those 


unpaid  losses  provided  this  amoimt  is 
disclosed  to  the  state  regulatory 
authorities. 

The  final  regulations  provide  rules  for 
making  the  disclosure.  Under  the  final 
regulations,  a  company  is  allowed,  for 
any  taxable  year,  to  adjust  the  amount 
of  unpaid  losses  shown  on  its  annual 
statement  by  estimated  salvage 
recoverable  only  if  the  company  either 
(i)  discloses  on  its  annual  statement,  by 
line  of  business  and  accident  year,  the 
extent  to  which  estimated  salvage 
recoverable  was  taken  into  account  in 
determining  the  amount  of  unpaid  losses 
shown  on  the  aimual  statement,  or  (ii) 
files  a  statement  with  the  state 
regulatory  authority  of  each  state  to 
which  the  company  is  required  to  submit 
an  annual  statement.  The  statement 
must  disclose,  by  line  of  business  and 
accident  year,  the  extent  to  which 
estimated  salvage  recoverable  was 
taken  into  account  in  computing  the 
unpaid  losses  shown  on  the  annual 
statement.  Rules  also  are  provided 
concerning  the  form  of  the  statement 
and  the  time  it  must  be  filed. 

Transitional  Rules 

By  requiring  insurance  companies  to 
take  estimated  salvage  recoverable  into 
account  in  computing  losses  incurred, 
the  1990  Act  changed  the  method  by 
which  companies  compute  losses 
incurred.  Section  11305(c)(2)(A)  of  the 
1990  Act  treats  this  change  as  a  change 
in  method  of  accounting.  Section 
11305(c)(2)(B)  of  the  1990  Act  provides 
that  an  insurance  company  must  take 
into  account  only  13  percent  of  the 
section  481  adjustment  that  would 
otherwise  have  been  required  as  a  result 
of  the  change  in  method  of  accounting. 

Section  11305(c)(4)  of  the  1990  Act 
provides  a  rule  for  overestimates  of  the 
section  481  adjustment.  Under  this  rule, 
an  insiu'ance  company  subject  to  tax 
under  section  831  is  required  to  include 
in  gross  income  87  percent  of  any 
amount  (adjusted  for  discounting)  by 
which  the  section  481  adjustment  is 
overestimated.  The  rule  is  applied  by 
comparing  the  amount  of  the  section  481 
adjustment  (determined  without  regard 
to  section  11305(c)(2)  of  the  1990  Act  and 
any  discoimting)  to  the  sum  of  the  actual 
salvage  recoveries  and  the  remaining 
undiscounted  estimated  salvage 
recoverable  that  are  attributable  to 
losses  incurred  in  accident  years 
beginning  before  1990.  For  any  taxable 
year  be^nning  after  December  31, 1989, 
any  excess  of  the  section  481  adjustment 
over  this  sum  is  an  overestimate  for 
purposes  of  section  113Q5(c)(4)  of  the 
1990  Act  To  determine  the  amount  to  be 
included  in  income,  it  is  necessary  to 


discoimt  this  excess  and  multiply  the 
resulting  amount  by  87  percent. 

In  the  case  of  an  insurance  company 
subject  to  tax  under  section  831,  section 
11305(c)(3)  of  the  1990  Act  allows  the 
insurance  company  to  deduct  87  percent 
of  the  discounted  amount  of  estimated 
salvage  recoverable  that  the  company 
took  into  account  under  its  method  of 
accounting  for  the  last  taxable  year 
beginning  before  January  1, 1990 
("special  deduction").  In  response  to 
conunents  requesting  clarification  of  the 
proposed  regulations,  the  final 
regulations  make  clear  that  a  company 
that  claims  the  special  deduction  may 
not  also  claim  the  benefit  of  section 
11305(c)(2](B]  of  the  1990  Act 

The  proposed  regulations  provide  that 
an  insurance  company  clainUng  the 
special  deduction  must  be  able  to 
establish  to  the  satisfaction  of  the 
district  director  that  it  took  estimated 
salvage  recoverable  into  account  for  the 
last  taxable  year  before  January  1, 1990. 
Under  the  proposed  regulations,  a 
company  may  not  satisfy  this 
requirement  merely  by  stating  that 
estimated  salvage  recoverable  is 
reflected  in  the  company's  loss  reserves, 
but  may  satisfy  this  requirement  by 
disclosing  to  the  relevant  state 
regulatory  authority  the  extent  to  which 
the  company  took  into  account 
estimated  salvage  recoverable  in 
computing  paid  or  unpaid  losses 
(whichever  is  applicable)  on  its  1980 
annual  statement 

In  response  to  comments  concerning 
the  scope  of  this  disclosure  provision, 
the  final  regulations  clarify  the 
circumstances  under  whidi  disclosure  to 
state  regulatory  authorities  will  satisfy 
this  requirement  The  final  regulations 
provide  that  the  amount  of  a  special 
deduction  will  be  deemed  to  have  been 
established  to  the  satisfaction  of  the 
district  director  if  (i)  by  September  16, 
1991,  the  company  filed  with  its  state 
regulatory  authority  a  statement 
disclosing  the  extent  to  which  losses 
incurred  for  each  line  of  business  shown 
on  the  1989  annual  statement  were 
reduced  by  estimated  salvage 
recoverable,  and  (ii)  the  company 
agreed,  on  a  statement  attached  to  its 
return  for  its  first  taxable  year  beginning 
after  December  31, 1989,  to  apply  the 
special  rule  for  overestimates  to  the 
amount  of  estimated  salvage 
recoverable  for  which  it  has  taken  the 
special  deduction.  If  the  company  is  a 
member  of  a  consolidated  group,  each 
property  and  casualty  insurance 
company  that  is  a  meml>er  of  the 
consoUdated  group  must  join  in  the 
agreement  to  apply  the  special  rule  for 
overestimates. 


3132  Federal  Rggi»ter  /  Vol.  57.  No.  18  /  Tuesday.  January  28.  1992  /  Roles  and  Regulations 


Tbe  special  deduction  was  designed 
to  create  parity  between  those 
taxpayers  that  took  estimated  salvage 
recoverable  into  account  for  the  last 
taxable  year  beginning  before  January  1, 
1990,  and  those  taxpayers  that  did  not 
take  estimated  salvage  recoverable  into 
account  If  the  inclusion  of  estimated 
salvage  recoverable  did  not  increase  a 
company's  taxable  income,  no  special 
deduction  is  needed.  Accordingly,  the 
final  regulations  provide  that  an 
insurance  company  that  claimed  a 
"kesh  start"  beneHt  with  respect  to 
estimated  salvage  recoverable  under 
section  1023(e)  of  the  Tax  Reform  Act  of 
1986  may  not  claim  the  special 
deduction  under  section  1130S(c)(3)  of 
the  1900  Act  to  the  extent  the  company 
has  previously  claimed  the  benefit  of  a 
fresh  start. 

Special  Analyses  | 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6}  do  not  apply  to  these 
regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  i«  not 
required.  Pursuant  to  section  7805(f}  of 
the  Internal  Revenue  Code,  a  copy  of  the 
rules  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Drafting  Infonnatioii  I 

The  principal  authors  of  these 
proposed  regulations  are  Katharine  A. 
Hossofsky  and  Michael ).  Douglass  of 
the  Office  of  the  Assistant  Chief 
Counsel  (Financial  Institutions  and 
Products),  Internal  Revenue  Service. 
However,  other  personnel  from  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  their 
development 


List  of  Subjects 

26  CFR  1M31-1  Through  1.832-7T 

Income  taxes.  Insurance  companies. 
26  CFR  Part  002 


ping 


Reporting  and  recordkeept 
requirements. 

Adoptioa  of  Amaodmeots  to  the 
Regulatiom  i 

For  the  reasons  set  out  in  the 
preamble,  26  CFR  parts  1  and  602  are 
amended  as  follows: 


PARTI-INCOME  TAX;  TAXABLE     ^ 
YEARS  BEQINNINQ  AFTER  ' 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  removing  the  citation  for 
S  1.832-4T  and  by  adding  the  following 
citation: 

Authority:  Sec.  7805,  68A  Stat.  917;  26 
U.S.C.  7805  *  *  *  Section  1.832-4  also  issued 
under  26  U.S.C  832(bH5)(A). 

S1J3»-4T    [Redesignated  ••  S  1.S32-4] 

Par.  2.  Section  1.832-4T  is 
redesignated  as  S  1.632-4. 

Par.  3.  Newly  redesignated  9  1.832-4  is 
amended  as  follows: 

1.  The  section  heading  is  revised. 

2.  The  last  sentence  of  paragraph 
(a)(5)  is  removed. 

3.  Paragraphs  (b)  through  (e)  are 
revised. 

4.  Paragraphs  (f)  and  (g)  are  added. 

5.  The  revised  and  added  provisions 
read  as  follows: 

§  1.832-4    Gross  income. 

(b)  Losses  incurred.  Every  insurance 
company  to  which  this  section  applies 
must  be  prepared  to  estabUsh  to  the 
satisfaction  of  the  district  director  that 
the  part  of  the  deduction  for  "losses 
inciured"  which  represents  unpaid 
losses  at  the  close  of  the  taxable  year 
comprises  only  actual  unpaid  losses.  See 
section  846  for  rules  relating  to  the 
determination  of  discounted  unpaid 
losses.  These  losses  must  be  stated  in 
amounts  which,  based  upon  the  facts  in 
each  case  and  the  company's  experience 
with  similar  cases,  represent  a  fair  and 
reasonable  estimate  of  the  amount  tbe 
company  will  be  required  to  pay. 
Amounts  included  in,  or  added  to,  the 
estimates  of  unpaid  losses  which,  in  the 
opinion  of  the  district  director,  are  in 
excess  of  a  fair  and  reasonable  estimate 
will  be  disallowed  as  a  deduction.  The 
district  director  may  require  any 
insurance  company  to  submit  such 
detailed  information  with  respect  to  its 
actual  experience  as  is  deemed 
necessary  to  establish  the 
reasonableness  of  the  deduction  for 
"losses  inairred." 

(c)  Losses  incurred  are  reduced  by 
salvage.  Under  section  832(b)(5)(A), 
losses  incurred  are  computed  by  taking 
into  account  losses  paid  reduced  by 
salvage  and  reinsurance  recovered,  the 
change  in  discounted  unpaid  losses,  and 
the  change  in  estimated  salvage  and 
reinsurance  recoverable.  For  purposes  of 
section  832(b)(5](A)(iii),  estimated 
salvage  recoverable  includes  all 
anticipated  recoveries  on  account  of 
salvage,  whether  or  not  the  salvage  is 
treated,  or  may  be  treated,  as  an  asset 


for  state  statutory  accounting  purposes. 
Estimates  of  salvage  recoverable  must 
be  based  on  the  facts  of  each  case  and 
the  company's  experience  with  similar 
cases.  Except  as  otherwise  provided  in 
guidance  published  by  the 
Commissioner  in  the  Internal  Revenue     ^ 
Bulletin,  estimated  salvage  recoverable 
must  be  discounted  either — 

(1)  By  using  the  applicable  discount 
factors  published  by  the  Commissioner 
for  estimated  salvage  recoverable;  or 

(2)  By  using  the  loss  payment  pattern 
for  a  line  of  business  as  the  salvage 
recovery  pattern  for  that  line  of  business 
and  by  using  the  applicable  interest  rate 
for  calculating  impaid  losses  under 
section  846(c).  For  purposes  of  section 
832(b)(5)(A]  and  the  regulations 
thereunder,  the  term  "salvage 
recoverable"  includes  anticipated 
recoveries  on  accoimt  of  subrogation 
claims  arising  with  respect  to  paid  or 
unpaid  losses. 

(d)  Increase  in  unpaid  losses  shown 
on  annual  statement  in  certain 
circumstances~-{l)  In  general.  Ari 
insurance  company  that  takes  estimated 
salvage  recoverable  into  account  in 
determining  the  amount  of  its  unpaid 
losses  shown  on  its  aiuiual  statement  is 
allowed  to  increase  its  unpaid  losses  by 
the  amount  of  estimated  salvage 
recoverable  taken  into  account  if  the 
company  complies  with  the  disclosure     • 
requirement  of  paragraph  (d)(2)  of  this 
section.  This  adjustment  shall  not  be 
used  in  determining  under  section  846(d) 
the  loss  payment  pattern  for  a  line  of 
business. 

(2)  Disclosure  requirement  (i)  In 
general  A  company  described  in 
paragraph  (d)(1)  of  this  section  is 
allowed  to  increase  the  unpaid  losses 
shown  on  its  annual  statement  only  if - 
the  company  either — 

(a)  Discloses  on  its  annual  statement, 
by  line  of  business  and  accident  year, 
the  extent  to  which  estimated  salvage 
recoverable  is  taken  into  accoimt  in 
computing  the  unpaid  losses  shown  on 
the  annual  statement  filed  by  the 
company  for  the  calendar  year  ending 
vnth  or  within  the  taxable  year  of  the 
company;  or 

(B)  Files  a  statement  on  or  before  the 
due  date  of  its  Federal  income  tax  return 
(determined  without  regard  to 
extensions)  with  the  appropriate  state 
regulatory  authority  of  each  state  to 
which  the  company  is  required  to  submit 
an  annual  statement  The  statement 
must  be  contained  in  a  separate 
document  captioned  "DISCLOSURE 
CONCERNING  LOSS  RESERVES"  and 
must  disclose,  by  line  of  business  and 
accident  year,  the  extent  to  which 
estimated  salvage  recoverable  is  taken 
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into  account  in  computing  the  unpaid 
losses  shown  on  the  annual  statement 
Tiled  by  the  company  for  the  calendar 
year  ending  with  or  within  the  taxable 
year  of  the  company. 

(ii)  Transitional  rule.  For  a  taxable 
year  ending  before  December  31, 1991,  a 
taxpayer  is  deemed  to  satisfy  the 
disclosure  requirement  of  paragraph 
(d)(2](i](B)  of  this  section  if  the  taxpayer 
files  the  statement  described  in 
paragraph  (d)(2)(i)(B)  of  this  section 
before  March  17, 1992. 

(3)  Failure  to  disclose  in  a  subsequent 
year.  If  q  company  that  claims  the 
increase  permitted  by  paragraph  (d)(1) 
of  this  section  fails  in  a  subsequent 
taxable  year  to  make  the  disclosure 
described  in  paragraph  (d)(2)  of  this 
section,  the  company  cannot  claim  an 
increase  under  paragraph  (d)(1)  of  this 
section  in  any  subsequent  taxable  year 
without  the  consent  of  the 
Commissioner. 

(e)  Treatment  of  estimated  salvage 
recoverable— {!)  In  general.  An 
insurance  company  is  required  to  take 
estimated  salvage  recoverable 
(including  that  which  cannot  be  treated 
as  an  asset  for  state  statutory 
accounting  purposes)  into  account  in 
computing  the  deduction  for  losses 
incurred.  Except  as  provided  in 
paragraph  (e](2)(iii)  of  this  section,  an 
insurance  company  must  apply  this 
method  of  accounting  to  estimated 
salvage  recoverable  for  all  lines  of 
business  and  for  all  accident  years. 

(2)  Change  in  method  of  accounting — 
(i)  If  an  insurance  company  did  not  take 
estimated  salvage  recoverable  into 
account  as  required  by  paragraph  (c)  of 
this  section  for  its  last  taxable  year 
beginning  before  January  1, 1990,  taking 
estimated  salvage  recoverable  into 
accoimt  as  required  by  paragraph  (c)  of 
this  section  is  a  change  in  method  of 
accounting. 

(ii)  If  a  company  does  not  claim  the 
deduction  under  section  11305(c)(3)  of 
the  1990  Act,  the  company  must  take 
into  account  13  percent  of  the 
adjustment  that  would  otherwise  be 
required  under  section  481  for  pre-1990 
accident  years  as  a  result  of  the  change 
in  accounting  method.  This  paragraph 
(e)(2)(ii)  appUes  only  to  an  insurance 
company  subject  to  tax  under  section 
831. 

(iii)  If  a  company  claims  the  deduction 
under  section  11305(c)(3)  of  the  1990  Act 
and  paragraph  (f)  of  this  section,  the 
company  must  implement  the  change  in 
method  of  accounting  for  estimated 
salvage  recoverable  for  post-1989 
taxable  years  pursuant  to  a  "cut-oR" 
method. 

(3)  Rule  for  overestimates.  An 
insurance  company  is  required  under 


section  11305(c)(4)  of  the  1990  Act  to 
include  in  gross  income  87  percent  of 
any  amount  (adjusted  for  discounting) 
by  which  the  section  481  adjustment  is 
overestimated.  The  rule  is  applied  by 
comparing  the  amount  of  the  section  481 
adjustment  (determined  without  regard 
to  paragraph  (e)(2](ii)  of  this  section  and 
any  discounting)  to  the  sum  of  the  actual 
salvage  recoveries  and  remaining 
undiscounted  estimated  salvage 
recoverable  that  are  attributable  to 
losses  incurred  in  accident  years 
beginning  before  1990.  For  any  taxable 
year  beginning  after  December  31, 1989, 
any  excess  of  the  section  481  adjustment 
over  this  sum  (reduced  by  amounts 
treated  as  overestimates  in  prior  taxable 
years  pursuant  to  this  paragraph  (e)(3)) 
is  an  overestimate.  To  determine  the 
amount  to  be  included  in  income,  it  is 
necessary  to  discount  this  excess  and 
multiply  the  resulting  amount  by  87 
percent 

(f)  Special  deduction— {1)  In  general. 
Under  section  11305(c)(3)  of  the  1990 
Act,  an  insurance  company  may  deduct 
an  amount  equal  to  87  percent  of  the 
discounted  amount  of  estimated  salvage 
recoverable  that  the  company  took  into 
account  in  determining  the  deduction  for 
losses  incurred  imder  section  832(b)(5) 
in  the  last  taxable  year  begiiming  before 
January  1, 1990.  A  company  that  claims 
the  special  deduction  must  estabUsh  to 
the  satisfaction  of  the  district  director 
that  the  deduction  represents  only  the 
discounted  amount  of  estimated  salvage 
recoverable  that  was  actually  taken  into 
account  by  the  company  in  computing 
losses  incurred  for  that  taxable  year. 

(2)  Safe  harbor.  The  requirements  of 
paragraph  (f)(1)  of  this  section  are 
deemed  satisfied  and  the  amount  that 
the  company  reports  as  bona  fide 
estimated  salvage  recoverable  is  not 
subject  to  adjustment  by  the  district 
director,  if— 

(i)  The  company  files  with  the 
insurance  regidatory  authority  of  the 
company's  state  of  domicile,  on  or 
before  Sieptember  16, 1991,  a  statement 
disclosing  the  extent  to  which  losses 
incurred  for  each  line  of  business 
reported  on  its  1989  annual  statement 
were  reduced  by  estimated  salvage 
recoverable, 

(ii)  The  company  attaches  a  statement 
to  its  Federal  income  tax  return  filed  for 
the  first  taxable  year  beginning  after 
December  31, 1989,  agreeing  to  apply  the 
special  rule  for  overestimates  under 
secUon  11305(c)(4)  of  the  1990  Act  to  the 
amount  of  estimated  salvage 
recoverable  for  which  it  has  taken  the 
special  deduction,  and 

(iii)  In  the  case  of  a  company  that  is  a 
member  of  a  consolidated  group,  each 
insurance  company  subject  to  tax  under 


section  831  that  is  included  in  the 
consolidated  group  complies  with 
paragraph  (f)(2)(ii)  of  this  section  with 
respect  to  its  special  deduction,  if  any. 

(3)  Limitations  on  special  deduction — 
(i)  The  special  deduction  under  section 
11305(c)(3)  of  the  1990  Act  is  available 
only  to  an  insurance  company  subject  to 
tax  under  section  831. 

(ii)  An  insurance  company  that 
claimed  the  benefit  of  the  "fresh  start" 
with  respect  to  estimated  salvage 
recoverable  under  section  1023(e)  of  the 
Tax  Reform  Act  of  1986  may  not  claim 
the  special  deduction  allowed  by  section 
11305(c)(3)  of  the  1990  Act  to  the  extent 
of  the  estimated  salvage  recoverable  for 
which  a  fresh  start  benefit  was 
previously  claimed. 

(iii)  A  company  that  claims  the  special 
deduction  is  precluded  from  also 
claiming  the  section  481  adjustment 
provided  in  paragraph  (e)(2)(ii)  of  this 
section  for  pre-1990  accident  years. 

(g)  Effective  date.  Paragraphs  (b) 
through  (f)  of  this  section  are  effective 
for  taxable  years  beginning  after 
December  31. 1989. 

PART  802-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPER  REDUCTION  ACT 

S  602.101    (Amwtdadl 

Par.  4.  The  table  of  0MB  Control 
Numbers  in  S  602.101  is  amended  by 
revising  the  entry  for  i  1.832-4  as 
follows: 

"J  1.832-4  ....  1545-122r*. 

December  24, 1991. 
MichMl  |.  Minphy, 
Acting  Commissioner  of  Internal  Revenue. 

Approved:  Decemt>er  24. 1991. 
Kennetfa  W.  GidMm. 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc  92-1942  Filed  1-27-92: 8:45  am] 
MUJNQ  coot  4t»41-M 


FEDERAL  COMMUNICATKMiS 
COMMISSION 

47CFRPart1      , 

(CC  Docket  No.  tr-SIS,  FCC  91-S44] 

PoNqr  and  Ruiee  Concerning  Rate*  for 
Dominant  Carriers 

AOENCV:  Federal  Communications 

Commission. 

action:  Final  rule;  dismissing  petitions 

for  further  reconsideration  as  moot. 


r.  On  April  17. 1991,  the 
Commission  released  the  Price  Cap 
Local  Exchange  Carrier  Reconsideration 
Order  in  CC  Docket  No.  87-313.  56  PR 
21612,  which,  inter  alia,  adopted  new 
rules  for  evaluation  of  rates  for  new 
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services  under  price  cap  regulation. 
Petitions  to  Reconsider  those  rules  were 
filed  June  12, 1991.  On  June  13. 1991,  the 
Commission  adopted  the  part  e9/Open 
Network  Architecture  Order  in  CC 
Docket  Nos.  8^79  and  87-313,  56  FR 
33879,  which  examined  and  modified  the 
price  caps  new  service  rules.  This  action 
resolved  the  issues  raised  in  the 
petitions  for  further  reconsideration. 

EFFECnVE  DATE:  February  27. 1992. 

FOR  FUfrmER  INFORMATTON  CONTACT: 

Sieve  Spaeth,  tel:  (202)  632-6917. 

SUPPLEMENTARY  INFORMATION: 

Nf  emorandum  Opmion  and  Ofder 

Adopted:  October  29. 1992;  Released: 
December  20, 1991  I 

By  the  Commission: 

1.  On  April  17, 1991,  this  Commission 
released  an  Order  on  Reconsideration  in 
the  above-captioned  proceeding, 
generally  affirming  and  clarifying  the 
previous  order  regarding  price  cap 
regulation  for  local  exchange  carriers 
(LECs).'  Three  parties  petitioned  for 
further  reconsideration  of  that  order  on 
the  single  issue  of  the  Commission's 
establishment  of  an  interim  approach  for 
the  evaluation  of  new  services  rates.* 

2.  In  view  of  the  subsequent  adoption 
by  the  Commission  of  an  Order 
resolving  this  issue  and  superseding  the 
interim  method.'  these  petitions  for 
further  reconsideration  are  moot. 

3.  Accordingly,  It  Is  Ordered,  That  the 
petitions  for  further  reconsideration 
submitted  by  BellSouth.  Southwestern 
Bell,  and  the  United  States  Telephone 
Association  Are  Dismissed  As  moot. 


■  Policy  and  Rules  Concerning  Rate*  for 
HDominant  Carriers.  CC  Docket  Na  87-413.  Order  on 
ReconsideraUon.  6  FCC  Red  2637  (199:).  56  FR 
21612.  May  10. 1990  [LEC  Price  Cop  Order  on 
ReconsideraUon):  Policy  and  Rule*  Concerning 
Rates  for  Dominant  Carriers.  CC  Docket  Na  87-313. 
Second  Report  and  Order.  5  FCC  Red  8788  (1990).  55 
FR  42375.  October  19. 1990  and  Erratuni.  5  FCC  Red 
7864  (1990).  55  FR  50558,  December  7. 1990  [LEC 
Price  Cap  Order],  appeal  docketed,  D.C.  PSC  v. 
FCC.  No.  91-1279  (DC.  Cir.  (one  13. 1991). 

*  Petitions  for  Further  Reconsideration  filed  by 
BellSouth  Telephone  (BellSouth).  Southwestern  Bell 
Corporation  (SWB).  and  the  United  States 
Telephone  Association  (USTA). 

*  Amendments  of  part  88  of  the  Commission's 
Rules  Relating  to  the  Creation  of  Access  Charge 
Subelements  for  Open  Network  Architecture.  CC 
Docket  No.  86-88.  and  Policy  and  Rule*  Cottcetming 
Rates  for  Dominant  Carriers.  CC  Docket  No.  87-313, 
Report  and  Order  ft  Order  on  Further 
Reconsideration  h  Supplemental  Notice  of  Proposed 
Rulemaking.  FCC  91-186,  released  July  11. 1991 
[ONA  Order).  56  FR  33891.  July  24. 19B1.  paras.  38- 
44.  The  ONA  Order,  published  in  the  Federal 
Ragistv  on  July  24. 198r.  became  effective  August 
23,19OT. 


Federal  Communications  Commissions. 

Donna  R.  Seaicy, 

Secretory. 

[FR  Doc.  92-1988  Filed  l-27-fl2;  ft45  amj 

nUJNa  COOC  «712-Ot-4l 


47  CFR  Part  73 

[MM  Docket  No.  91-306,  RU-7824] 

Radio  BroadcasUng  Services;  Safford, 
AZ 

agency:  Federal  Communications 
Commission. 

action:  Final  rule.  ; 

SUMMARY:  This  document  substitutes 
Channel  231C  for  Channel  231C1  in 
Safford,  Arizona,  and  modifies  the 
construction  permit  of  Station 
KXKQ(FM)  in  Safford  in  response  to  a 
petition  for  rale  making  filed  by  P  &  M 
Broadcasting,  Inc.,  licensee  of  Station 
KXKQ(FM).  Channel  231C1,  Safford, 
Arizona.  See  56  FR  56181,  October  1, 
1991.  The  coordinates  for  Channel  231C 
are  32-4»-30  and  109-45-30.  With  this 
action  the  proceeding  is  terminated. 

EFFECnVE  date:  March  9. 1992. 

FOR  FURTI^R  INFORMATION  CONTACT: 

Elizabeth  Beaty,  Mass  Media  Bureau. 
(202)  632-6302. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-306, 
adopted  January  13. 1992,  and  released 
January  23. 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422, 
1714  21st  Street  NW.,  Washington.  DC 
20036. 

List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AMENDEDl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  US.C.  154,  303. 

§73.202    (Amendedl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Channel  231C  and  removing 
Channel  231C1  at  Safford. 
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Federal  Communications  Commission. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Moss  Media  Bureau. 
[FR  Doc.  92-2060  Filed  1-27-82: 8:45  amJ 
HUMO  COOC  srta-si-N 


47CFRPart73 

[MM  Docket  No.  8»-441:  RM-6813] 

Television  Broadcasting  Services; 
CaHfwtria,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  UHF 
television  Channel  54  to  Calipatria, 
California,  as  that  community's  first 
local  television  broadcast  service,  in 
response  to  a  petition  for  rule  making 
filed  on  behalf  of  Calipatria  Television. 
See  54  FR  42809.  October  18. 1989. 
Coordinates  used  for  Channel  54  at 
Calipatria  are  33-04-37  and  115-19-4a 
Since  Cahpatria  is  located  within  320 
kilometers  (199  miles)  of  the  United 
States-Mexico  border,  concurrence  of 
the  Mexican  government  to  this 
proposal  was  obtained. 

Although  the  Commission  has 
imposed  a  freeze  on  TV  allotments  or 
applications  therefor  in  specified 
metropolitan  areas  pending  the  outcome 
of  an  inquiry  into  the  uses  of  advanced 
television  systems  (ATV)  in 
broadcasting,  this  proposal  is  not 
affected  thereby.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATC:  March  9, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  89-441, 
adopted  January  10, 1992.  and  released 
January  22, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Downtown  Copy  Center,  (202)  452-1422 
1714  2l8t  Street  NW..  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART73-(AMENDE0] 

1.  The  authority  citation  for  part  73    ■ 
continues  to  read  as  follows: 
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Authocitr.  47  U.S.C.  15«,  303. 

§73.606    (Amended] 

2.  Section  73.606(b),  the  Television 
Table  of  Allotments  under  California,  is 
amended  by  adding  Calipatha,  Channel 
54. 

Federal  Cumonunications  Commission. 

Andrew ).  Rhodes, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  92-1924  Filed  1-27-82;  8:45  ami 

BILLING  cooc  (ria-ova 


47CFRPart73 

[MM  Docket  No,  91-315;  RM-7830I 

Radio  Bfoacteasttnfl  Services;  Pertiam, 
MN 

aoency:  Federal  Communications 
Commission. 

ACTKNC  Final  rule. 

summary:  This  document  allots  Channel 
258A  to  Perham,  Minnesota,  in  response 
to  a  petition  filed  by  )ohn  A.  Brush, 
Yvonne  M.  Brush  and  Amy  C  Rutledge. 
See  56  FR  57302,  November  8, 1991.  The 
coordinates  for  Channel  258A  are  46-35- 
42  and  95-34-24.  Canadian  concurrence 
has  been  obtained  for  this  allotment. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  March  9. 1992.  The 
window  period  for  fiHng  applications  for 
Channel  258A  at  Perham,  Minnesota, 
will  open  on  March  10, 1992,  and  close 
on  April  9, 1982. 

FOR  FIMTHBI  MtFONMATION  OOMTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPIEMENTARV  INFORMATION:  This  is  a 

summary  of  the  CtHnmission's  Report 
and  Order.  MM  Docket  No.  91-315, 
adopted  January  13, 1992,  and  released 
January  23, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Ct^y  Center,  1714  21st  Street 
NW..  Washington.  DC  20036.  (202)  452- 
1422. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED) 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.&C  154. 303. 


§73.202    lAwsnisdl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  adding  Channel  258A, 
Perham. 

Federal  Communications  Commission. 
Michad  C  Roger, 

Assistant  Chief,  Allocations  Branch,  Policy  /■ 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  92-2061  Filed  1-27-92;  8:45  am) 
BILLINO  CODE  67t2-01-M 


47  CFR  Part  73 

[MM  Docket  No.  91-277;  RM-7810] 

Radio  Broadcasting  Services;  Oxford, 
MS 

AGENCY:  Federal  Commum'cations 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  229C3  for  Channel  229A  at 
Oxford,  Mississippi,  and  modifies  the 
license  for  Station  WKLf-FM  to  specify 
operation  on  the  higher  class  channel,  in 
response  to  a  petition  filed  by  Oxford 
Radio,  Inc.  See  56  FR  50648,  October  7, 
1991.  The  coordinates  for  Channel  229C3 
are  34-20-05  and  89-43-29.  With  this 
action,  this  proceeding  is  terminated. 

effective  date:  March  9, 1992. 
FOR  FURflNM  MFORMATWN  CONTACTt 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUFPiBKNTARV  NIFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-277, 
adopted  January  13, 1992,  and  released 
January  22, 1932.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  daring  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Canter,  1714  21st  Street 
NW..  Washington,  DC  20036,  (202)  452- 
1422. 

List  of  Subjects  fai  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED) 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

.     Authority:  47  U.S.C  154.  309. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  PM 
Allotments  nnder  Mississippi,  is 
amended  by  removing  Channel  229A 
and  adding  Channel  229C3  at  Oxford. 


Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

(FR  Doc  92-1921  Filed  1-27-02;  6:45  Mi| 
BHJJMa  COOE  sriMit-M 


47  CFR  Part  73 

[MM  Docket  No.  91-274;  RM-78021 

Radio  Broadcasting  Services; 
Piedmont,  MO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  285C3  for  Channel  285A  at 
Piedmont,  Missouri,  and  modifies  the 
license  for  Station  KPWB-FM  to  specify 
operation  on  Channel  285C3,  in  response 
to  a  petition  filed  by  Hunt  Broadcasting 
Group.  Inc.  See  56  FR  50549,  December 
9. 1991.  The  coordinates  for  Channel 
285C3  are  37-13-32  and  90-48-48.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:Mard)  9. 1992. 

FOR  FURTHER  HUFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-274. 
adopted  January  13. 1992,  and  released 
January  22, 1992.  The  full  text  of  this 
Conunission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  1714  21st  Street 
NW.,  Washington.  DC  20038.  (202)  453- 
1422. 

Us!  of  Sid>iacto  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-{AMENDED)  • 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Aulhsrilr  47  U.S.C  154. 303. 

{73J02   (Amended] 

2.  Section  73.202(b),  the  Table  of  R* 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  285A  and  adding 
Channel  285C3  at  Piedmont. 
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Federal  Conununicationi  Commission. 
Michael  C.  Rugsr, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  92-1925  Filed  1-27-42: 8:45  am] 
MUJNo  cooc  (Tia-ei-* 


47CFRPart73 
[HM  Docket  No. 


1 

91-110;  RII-767S] 


Radio  Broadcasting  Servicea;  Hastings 
and  Milford,  NE 

AOCNCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Bott  Communications,  Inc., 
reallots  Channel  251C  from  Hastings, 
Nebraska,  to  Milford,  Nebraska,  as  the 
community's  Hrst  local  FM  service,  and 
modifies  Station  KlJHG(FM)'s 
construction  permit  to  specify  Milford  as 
its  community  of  Ucense.  See  56  FR 
16051,  April  19, 1991.  Channel  251C  can 
be  allotted  to  Milford  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  46.5  kilometers  (28.9 
miles)  west  to  accommodate  petitioner's 
desired  transmitter  site,  at  coordinates 
North  Latitude  40-48-00  and  West 
Longitude  97-36-00.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  March  9, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-110. 
adopted  January  13, 1992,  and  released 
January  22, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
Jhis  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street  NW..  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows:  i 

Authority:  47  U.S.C.  154, 303. 

973^2    [Amwidodl 

2.  Section  73.202(b),  the  Tab  e  of  FM 
Allotments  imder  Nebraska,  is  amended 


by  removing  Channel  251C  at  Hastings 
and  adding  Milford.  Channel  251C. 

Federal  Communications  Conunission. 
Michael  C  Ruger. 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  92-1923  Filed  1-27-92;  8:45  amj 
BHJJNO  cooc  e71>-«MI 


47  CFR  Part  73 

[MM  Docket  No.  91-234;  RM-77451 

Radio  Broadcasting  Services; 
Hastings,  NE 

AGENCY:  Federal  Communications 
Conunission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Heartland  Radio,  Inc., 
substitutes  Channel  268C  for  Channel 
268C2  at  Hastings,  Nebraska,  and 
modifies  its  license  for  Station 
KEZH(FM)  to  specify  operation  on  the 
higher  class  channel.  See  56  FR  40843, 
August  16, 1991.  Channel  268C  is 
allotted  at  Hastings  41.5  kilometers  (25.8 
miles)  west  of  the  community  at 
coordinates  40-39-28  and  98-52-04. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATES:  March  9, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-234. 
adopted  January  13, 1992,  and  released 
January  23, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230],  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractorj. 
Downtown  Copy  Center,  (202)  452-1422^ 
1714  2l8t  Street  NW..  Washington.  DC 
20036. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  TJie  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

973.202    [AmwHtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nebraska  is  amended 
by  removing  Channel  268C2  and  adding 
Channel  268C  at  Hastings. 


Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  92-2062  Filed  1-27-92;  8:45  am] 
MLUNQ  cooc  t71>-01-« 


47CFRPart73 

[MM  Docket  Na  91-31;  RM-7535] 

Radio  Broadcasting  Services; 
Kersttaw,  SC,  and  Waxhaw,  NC 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Jeffrey  C.  Sigmon,  substitutes 
Channel  291C3  for  Channel  291A  at 
Kershaw,  South  Carolina,  reallots 
Channel  291C3  to  Waxhaw,  North 
Carolina,  and  modifies  his  construction 
permit  for  Station  WLWN  to  specify 
operation  on  the  higher  class  channel  at 
Waxhaw.  See  56  FR  8975.  March  4. 1991. 
Channel  291 C3  can  be  allotted  to 
Waxhaw  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.1  kilometers  (6.9  miles) 
southeast  to  avoid  short-spacings  to 
Station  WRDX,  Channel  293C. 
Salisbury,  North  Carolina,  and  the 
pending  application  of  Station  WZLI, 
Channel  291C1.  Toccoa,  Georgia  (BPH- 
900301IE).  With  this  action,  this 
proceeding  is  terminated. 

EFFECnVE  date:  March  9, 1992. 

FOR  FURTHER  INT^RMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report       j 
and  Order.  MM  Docket  No.  91-31. 
adopted  January  13, 1992,  and  i^leased 
January  22. 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sti^et  NW.. 
Washington.  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased  - 
from  the  Commission's  copy  contractor, 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 


NATIONAL 
SPACE  AOI 


EFFECnVEl 


UMI 
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§73.2M    lAMMdMll 

2.  Section  73.2020)).  tiw  Table  ol  FM 
Allotment*  under  North  Cardina,  is 
amended  by  adding  Waxhaw,  rhiwirf 
291C3. 

3.  Section  73J!02(b).  the  Table  of  FM 
Allotments  under  South  Cardina.  is 
amended  by  lemoving  Kershaw. 
Channel  291A. 

Federal  ConunoniGatiaiis  ConnnisaiaB. 
Michael  CRosv. 

Assiattmt  Chief,  Alhcatioaa  Bnmdu  Micy 
and  Rulet  th'visioa.  Mast  Media  Bareaa. 

[PR  Doc.  92-2083  Filed  1-27-02;  MS  nn) 


NATIOMAL  AERONAUTICS  AND 
SPACE  AOWMSTRATION 

48  CFR  Parts  1804»  1853  and  1870 

Change  to  NASA  FAR  Supplement 
Concerning  Treatment  of  Performanca 
Risk  and  Past  Perfonnance  in  Source 
Selection 

agency:  Office  of  Procurement, 

Procurement  PoUcy  Division.  National 

Aeronautics  and  ^Mce  Administration 

(NASA) 

action:  Final  rule. 


iiv:  This  notice  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS),  diapter  18  of  the 
Federal  Acquisition  Regulation  System 
in  title  48  of  the  Code  of  Federal 
Regulations.  This  rule  requires  that 
Source  Evaluation  Board  (SEB) 
speciflcally  consider  proposal  risk  in 
their  deliberations.  In  section,  this  rule 
establishes  a  Contract  Performance 
Summary  to  report  contractor 
performance  on  award  fiee  contracts  to 
support  SEB  evaluations  of  past 
performance. 
EFFEcnvE  date:  ]anuary  28. 1992.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Deback.  Procurement 
Analyst.  Competition  and  Program 
Operations  Division  (Code  HS),  Office 
of  Prociu-ement.  NASA  lieadquarters, 
Washington.  DC  20546.  Telepb<Hie:  (202) 
453-2192. 
SUPPLEMENTARY  INFORMATION: 

Background 

NASA  has  recently  re-evalnated  its 
treatment  of  pn^iMsal  risk  in  Source 
Evaluation  Board  procedures  and  has 
determined  that  it  should  be  emphasized 
and  strengthened.  Further,  the  treatment 
of  Relevant  Experience  and  Past 
Performance  should  be  stroigthened  by 
requiring  that  the  Mission  Suitability 
subfactors  be  specifically  enumerated 
and  evaluated  under  Relevant 
Experience  and  Past  Performanca. 


A  pcopoaed  rale  was  published  in  56 
FR  58865^  November  22. 1901.  In 
preparing  the  final  role,  die  pabBc 
comments  contained  in  seven  letters, 
received  during  the  comment  period. 
have  been  considered. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14. 1904.  exen^tted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  This 
proposed  regulation  falls  in  this 
category.  NASA  certificates  that  this 
regulation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.SC  flOl  et  seq.).  This 
rule  does  not  impose  any  repotting  or 
reconflceqmig  requirements  subject  to 
the  Paperwork  Reduction  Act. 

List  of  Subjecto  in  48  CFR  Parts  1884, 
1853  and  1870 

Government  procurement. 
Darieen  A.  Dniyua, 

Assistant  Administrator  for  Pmcvrement 

1.  The  authority  citation  for  48  CFR 
parts  1804. 1853  and  1870  continues  to 
read  as  follows: 

AadMriir.  42  U.S.C.  2<73(cXl). 

PART18e<    ADMINISTRATtVE 
MATTERS 

2.  Sections  1804J77, 1804.677-1, 
1804.677-2. 1804.677-3, 1804.677-4, 1804. 
677-5.  and  1804.677-6  are  added  to  read 
as  follows: 


1804.677 

Summary  Report  (NMA  Femi  WSIK 

1M4.677-1    AppRcaMBtyandcovanv*. 

(a)  The  purpose  of  the  Contractor 
Performance  Summary  (CPS)  system  is 
to  provide  agency-wide  contractor 
performance  data  for  use  in  source 
selecticms.  The  CPS's  will  be  used  as  an 
aid  in  evaluating  contractors'  past 
performance  and  awarding  contracts  to 
contractors  that  provide  quality 
products  or  services  that  conform  to 
requirements  within  contract  schedule 
and  cost. 

(b)  The  CPS  summarizes  a 
contractor's  performance  on  a  contract 
during  a  specific  period  of  time.  Each 
assessmoit  will  reflect  the  evaluations 
performed  by  the  Perfonnance 
Evaluatitm  Board  during  the  previous 
calendar  year. 

(c)  The  CPS  will  be  cou^rfeted  once 
annually  for  award  fee  contracts  in 
excess  of  $2{M  (total  contract  value 
including  options)  for  whidi  at  least  one 
award  fee  evaluation  has  been 
completed  during  the  year  prior  to 


January  1  of  the  year  in  which  the  report 
is  due.  CPS's  may  also  be  submitted  for 
sipuficani  non-award  fee  contiacts  at 
the  center's  discretion. 

1804.677-2   Subraisaieadua  dates. 

(a)  by  February  28  of  each  year,  the 
cognizant  contracting  officer  will 
provide  to  the  center  CPS  focal  point  a 
CPS  for  each  applicable  contract 

(b)  By  March  31  of  each  year,  the 
center  CPS  focal  point  will  distribute  to 
all  other  center  fbcal  pmnis  CPS's  for  all 
applicable  contracts  being  adraimatercd 
by  that  focal  point 

1804877—3   Oontrador  Piffonnance 
Summa^fCPSj  Focal  ^aaits. 

(a)  A  CPS  focal  point  is  the 
administrative  locaticm  within  each 
named  NASA  center  which  maintains    > 
the  file  of  each  CPS  by  contractor.  Each 
contractor  file  will  contain  separate  files 
for  each  division  and  subsidiary  of  the 
firm  for  which  there  is  a  separate 
contract  The  focal  point  will  retain  eadi 
CPS  report  for  five  years. 

(b)  The  procurement  activities  at  the 
following  centers  will  establish  and 
maintain  CPS  focal  points: 

Ames  Research  Center.  Moffett  Field.  CA 

94QSS  (AtUu  MaU  Code  241-l/CPS  Focal 

Poinl) 
Goddard  Space  Flight  Center,  Greenbelt.  MD 

20771  (Attn:  Mall  Code  200/CPS  Focal 

PoUrt) 
Lyndon  B.  lohnsoB  Space  Center.  Houston. 

TX  77066  (Attn:  Mail  Code  BB/CPS  Focal 

Point) 
Joha  F.  Kenoedy  Space  Center.  Kennedy 

Space  Center.  FL  32889  (AlUc  Mail  Code 

OP-CPS/CPS  Focal  Point) 
Langley  Research  Center,  Hampton.  VA 

23665  (Attn:  Mail  Code  144/CPS  Focal 

Point) 
Lewis  Research  Center,  ZIOOO  Brookpark 

Road.  Clevclaad  Ohio  4413S  (AtUi:  Mail 

Code  S0O-30e/CPS  Focal  Point) 
George  C  Marshall  Space  Flight  Center. 

UanttvUla.  AL  3M12  (Attn:  AP12/CPS 

Focal  Poinl) 
John  C.  Stennis  Space  Center.  Stennis  Space 

Center.  MS  3K29-«3O0  (Attn:  DAOO/ 

CPS  Focal  Point) 
Headquarters  Acquisition  Division.  National 

Aeronautics  and  Space  AdminiBtrstioa, 

Washingkn.  DC  20644  (Attn:  HWB/CPS 

Focal  Point) 

(c)  Center  CPS  focal  points  sre 
responsible  for  tracking  and  suspensing 
CPS's. 


1804J77>4 


of  CPS'S  I 


(a)  Distribution  of  CPS's  within  the 
agency  will  only  be  made  from  one 
center  focal  po^  to  another.  Source 
Evaluation  Board  (SEB)  members  will 
contact  their  local  CPS  focal  pmnt  for 
CPS's  relevant  to  the  selection  in 
process. 
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(b)  The  Assistant  Administrator  for 
Procurement  (Code  HM)  is  the  agency 
focal  point  for  processing  CPS  requests 
from  Government  activities  outside  the 
agency.  All  such  requests  are  to  be 
forwarded  to  Code  HM  for  action. 

1*04.677-5    CPS  marUngs  and  protection. 

The  contracting  officer  is  responsible 
for  ensuring  that  CPS's  are  appropriately 
marked.  All  CPS  forms,  attachments  and 
working  papers  must  be  marked 
"SOURCE  SELECTION  INFORMATION 
(SEE  FAR  3.104)."  CPS's  have  the  unique 
characteristic  of  always  being 
predecisional  in  nature.  They  will 
always  be  source  selection  information 
because  they  will  be  in  constant  use  to 
support  ongoing  source  selections.  This 
predecisional  nature  of  the  CPS's  is  a 
basis  for  requiring  that  the  CPS  data  be 
protected  from  unauthorized  disclosure 
to  personnel  or  entities  outside  the 
source  selection  process.  Based  on  the 
nature  of  the  CPS  system,  the  following 
guidance  applies  to  protection  both 
internal  and  external  to  the 
Government. 

(a)  Internal  Government  nvtection. 
CPS's  must  be  treated  as  source 
selection  information  at  all  times.  The 
flow  of  CPS's  throughout  the  agency  in 
support  of  source  selections  will  be 
controlled  by  the  CPS  focal  points  and 
transmitted  only  from  one  CPS  focal 
point  to  another.  Outside  of  use  in  a 
source  selection,  information  contained 
on  the  CPS's  must  be  protected  in  the 
same  manner  as  information  contained 
in  completed  source  selection  Hies.  The 
completed  CPS  forms  shall  not  be  used 
to  support  preaward  surveys,  debarment 
proceedings  or  other  internal 
Government  reviews. 

(b)  External  Government  Protection. 
Disclosure  of  completed  CPS  forms  to 
other  contractors  or  personnel  outside 
the  Government  is  not  authorized.  This 
information  is  considered  pre-decisional 
pursuant  to  5  U.S.C.  552(b)(5]  of  the 
Freedom  of  Information  Act  (FOIA).  On 
those  occasions  when  a  FOIA  request  is 
received  for  CPS  release,  process  the 
request  through  FOIA  charmels. 

1«>4.677-«    hwtructionsforeomplctlng 
NASA  Form  1651,  Contractor  Parformanc* 
Summary  Raport   CPS. 

(a)  Type  all  information  on  the  form. 

(b)  Item  1.  Name/Address  of 
Contractor.  State  the  name  and  address 
of  the  division  or  subsidiary  of  the 
contractor  performing  the  contract. 
Identify  the  parent  corporation. 

(c)  Item  2,  Location  of  Contract 
Performance.  Indicate  the  primary  place 
of  contract  performance  if  different  from 
Item  1. 


UMI 


(d)  Item  3,  Initial,  Intermediate.  Fmal 
Report  Indicate  whether  it  is  an  initial 
intermediate,  or  final  report.  An  initial 
report  is  the  first  report  submitted  on  a 
contract  A  final  report  is  the  last  report 
submitted  on  a  contract. 

(e)  Item  4,  Reporting  Period.  State 
what  period  is  covered  by  the  report. 
Except  at  the  beginning  and  end  of  the 
contract  this  will  be  a  calendar  year. 

(f)  Item  5,  Contract  Number/Contract 
Type.  Self-explanatory. 

(g)  Item  6,  Center.  Self-explanatory, 
(h)  Item  7,  Contract  Period  of 

Performance.  State  period  of 
performance  including  all  options. 

(i)  Item  8.  Contract  Percent  Complete. 
For  hardware  contracts,  state  the 
percent  of  the  work  that  is  completed. 
Otherwise,  enter  "N/A". 

(j)  Item  9,  Current  Contract  Dollar 
Value.  State  the  current  value  of 
contract  including  options. 

(k)  Item  10,  Competitive/ 
Noncompetitive.  Self-explanatory. 

(1)  Item  11.  Program  Title.  Provide  a 
short  descriptive  narrative  of  the 
program.  Do  not  use  abbreviations. 
Identify  program  phase,  if  applicable. 

(m)  Item  12.  Program  Description. 
Provide  a  short  description  of  the 
contract  effort  that  identifies  key 
technologies,  components,  subsystems, 
requirements,  services  required,  or  task 
order  areas.  This  section  is  of  critical 
importance  to  SEBs  to  allow  them  to 
determine  the  relevancy  of  the  contract 
being  reviewed  to  their  source  selection. 
It  is  important  to  address  the  complexity 
of  the  contract  effort  and  the  overall 
technical  risk  associated  with 
accomplishing  the  effort.  A  brief 
description  of  key  milestone  events  that 
occurred  in  the  review  period  may  be 
beneficial  (e.g..  Preliminary  Design 
Review.  Critical  Design  Review). 

(n)  Item  13.  Evaluate  the  Following 
Areas.  (1)  Each  area  assessment  must 
accurately  reflect  the  Performance 
Evaluation  Board  evaluations  completed 
during  the  previous  calendar  year. 

(2)  Each  applicable  evaluation  area 
will  be  evaluated  as  Excellent,  Very 
Good.  Good.  Fair,  Poor,  or 
Unsatisfactory.  The  following 
definitions  are  provided  as  guidance  in 
determining  the  appropriate  rating: 

Excellent:  Of  exceptional  merit; 
exemplary  performance  in  a  timely, 
efficient  and  economical  manner — very 
minor  deficiencies  with  no  adverse 
effect  on  overall  performance  (Point 
Range:  93-100). 

Very  Good:  Very  effective 
performance,  fully  responsive  to 
contract  requirements  accomplished  in  a 
timely,  efficient,  and  economical  manner 
for  the  most  part.  Only  minor 
deficiencies  (Point  Range:  85-92). 


Good:  Effective  performance;  fully 
responsive  to  contract  requirements: 
reportable  deficiencies,  but  with  little 
identifiable  effect  on  overall 
performance  (Point  Range:  77-84). 

Fair  Meets  or  slightly  exceeds 
minimum  acceptable  standards; 
adequate  results.  Reportable 
deficiencies  with  identifiable,  but  not 
substantial  effects  on  overall 
performance  (Point  Range:  89-76). 

Poor  Meets  most  minimum  acceptable 
standards;  useful  levels  of  performance, 
but  remedial  action  required.  Reportable 
deficiencies  which  adversely  affect 
overall  performance  (Point  Range:  61- 
68). 

Unsatisfactory:  Below  minimum 
acceptable  standards;  inadequate 
results;  requires  prompt  remedial  action. 
Significant  deficiencies  (Point  Range:  60 
and  below). 

"N/A"  will  be  indicated  for  any  area 
clearly  not  evaluated  by  the  PEB. 

(3)  The  areas  which  are  to  be  rated  on 
the  form,  with  a  brief  description,  are  as 
follows: 

Understanding  Requirements/ 
Technical  Performance.  Evaluate  the 
extent  to  which  the  contractor  is 
meeting  technical  performance  in  terms 
of  the  contract  requirements. 

Technical  Management  Performance. 
Evaluate  the  contractor's  management 
of  the  technical  functions.  This  activity 
includes  appropriate  assignment  of 
personnel,  anticipating  and  resolving 
technical  difficulties,  and  mitigating 
technical  performance  risks. 

Excellence  of  Hardware  Design. 
Evaluate  the  contractor's  ability  to 
develop  a  hardware  design  which  meets 
all  contractual  requirements. 

Corporate  or  Company  Resources. 
Evaluate  the  contractor's  ability  to 
provide  manpower,  facilities,  and 
materials  to  support  the  effort  required 
under  the  contract 

Contract/Business  Management.    • 
Evaluate  the  contractor's  management 
of  the  business  and  contractual  aspects 
of  the  effort.  Tliis  activity  includes 
timely  and  accurate  reporting  (including 
cost)  and  responsiveness  to  requests  for 
information. 

Subcontract  Management  Evaluate 
the  contractor's  management, of 
'  subcontracts.  This  includes  efforts  taken 
to  identify  subcontract  problems  and 
timely  action  to  ensure  that  overall 
prime  contract  performance  is  not 
impacted. 

Small  and  Disadvantaged  Business 
Program.  Evaluate  the  contractor's 
management  of  the  small  and 
disadvantaged  business  program.  This 
includes  efforts  to  identify  and  qualify 
small  and  disadvantaged  businesses. 
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Key  Personnel.  Evaluate  the 
contractor's  ability  to  effectively  staff 
key  positions  with  qualified  personnel. 
This  activity  includes  promptly 
providing  qualified  replacements  as 
required. 

Cost  Performance.  Evaluate  the 
contractor's  ability  to  manage  and 
control  costs. 

Adherence  to  Schedule.  Evaluate  the 
contractor's  ability  to  meet  contract 
schedules.  This  includes  taking 
appropriate  measures  to  regain  on- 
schedule  performance  if  delays  occur. 

Safety,  Reliability,  Maintainability, 
and  Quality  Assurance.  Evaluate  the 
contractor's  ability  to  perform  SRM&QA 
"requirements  of  the  contract.  This 
includes  providing  adequate  resources 
to  these  functions. 

Other.  The  contracting  officer  may  use 
the  "Other"  row  to  rate  a  critical  area 
not  included  in  Item  13.  Specify  the  area 
being  rated. 

%  Over  (+)  or  Under  (-)  Target  Cost. 
Specify  the  percentage  of  overrun  or 
underrun  currently  being  experienced  on 
the  contract. 

%  Available  Award  Fee  Paid  During 
Reporting  Period.  Specify  the  percentage 
of  available  award  fee  paid  during  the 
reporting  period. 

(4)  If  any  area  is  rated  "Good"  or 
below,  the  contracting  officer  will 
provide  a  brief  explanation  of  each  such 
rating  in  Item  16. 

(5]  The  completed  form  will  be 
provided  to  the  contractor.  The 
contractor  will  be  given  30  days  to 
concur  in  the  summary  or  provide  any 
mitigating  information.  The  mitigating 
information  will  be  limited  to  the  space 
permitted  in  Item  17  of  the  form.  This 
opportunity  to  respond  is  not  an 
opportunity  to  re-open  the  PEB 
evaluation. 

(6)  If  as  a  result  of  contractor 
comments,  ratings  on  the  CPS  are 
amended,  pen  and  ink  changes  to  the 
form  may  be  made.  The  contractor  will 
be  provided  a  copy  of  the  amended  CPS 
rating  for  information  only. 

(7)  The  CPS  will  be  approved  by  the 
fee  Determination  Official  or  Project 
Manager. 

(o)  Item  14,  Technical  Point  of 
Contact:  Self-explanatory. 

(p)  Item  15,  Contracting  Point  of 
Contact:  Self-explanatory. 

(q)  Item  16.  Contracting  Officer 
Comments:  The  contracting  officer  will 
briefly  discuss  the  causes  and  rationale 
for  any  ratings  of  "Fair"  or  below. 

(r)  Item  17.  Contractor  Comments:  The 
contractor  may  provide  any  mitigating 
information,  llie  comments  will  be 
limited  to  the  Item  17  block. 


(s)  Item  18,  Typed  Name  and 
Signature  of  Contractor  Representative: 
Self-explanatory. 

(t)  Item  19,  Typed  Name  and  Signatiue 
of  Contracting  Officer  Self-explanatory. 

(u)  Item  20,  Typed  Name  and 
Signature  of  Fee  Determination  Official 
or  Project  Manager  Self-explanatory. 

PART  1853-FORMS 


1853.204-70   [Amended] 

3.  In  subpart  1853.2,  section  1853.204- 
70.  the  section  heading  is  revised  and 
paragraph  (o)  is  added  to  read  as 
follows: 

1853.204-70    Qenenri  (NASA  Forms  507, 
507A.  507B,  507Q,  50711, 533M.  533P.  533a 
667, 1098, 1356, 1611, 1651,  and  1612  and 
DO  Fonn  1593). 

•        *        *        •        * 

(o)  NASA  Form  1651,  Contractor 
Performance  Summary.  NASA  Form 
1651,  prescribed  at  1804.677.  shall  be 
used  for  reporting  a  summary  of 
contractor  performance. 


PART  1870— NASA  SUPPLEMEHTARY 
REGULATIONS 

Appendix  I  to  1870.303   [Amended] 
4.  Subpart  1870.3,  Appendix  I,  to 
1870.303  is  amended  as  set  forth  below: 

a.  In  chapter  3,  section  301, 
paragraphs  If.  and  Ig.  are  redesignated 
Ig.  and  ih.,  respectively,  and  a  new 
paragraph  if.  is  added  to  read  as 
follows: 


301  Mission  Suitability 

1.  Evaluation  Subfactors 

*        *        •        •        • 

f.  (1)  Proposal  risk  will  be  carefully 
considered  in  evaluating  proposals.  The 
proposal  risks  to  be  assessed  are  those 
associated  with  cost  schedule,  and 
performance  or  technical  aspects  of  the 
program.  These  risks  will  be  considered  in 
the  Mission  Suitability  subfactors  and  the 
Cost  factor  evaluation.  Risks  may  be  inherent 
in  a  program  by  virtue  of  the  program 
objectives  relative  to  the  state  of  the  art 
Risks  may  occur  as  a  result  of  a  particular 
technical  approach,  manufacturing  plan,  the 
selecticHi  of  certain  materials,  processes, 
equipment  etc..  or  as  a  result  of  the  cost 
sdiedule  and  economic  impacts  associated 
with  these  approaches.  Risk  may  also  occur 
from  the  impact  that  these  will  have  on  the 
.offeror's  ability  to  perform. 
.  (2)  As  part  of  their  proposal,  offerors 
should  be  required  to  submit  a  risk  analysis 
which  identifies  risk  areas  and  the 
recommended  approaches  to  minimize  the 
impact  of  those  ri^  on  the  overall  success 
of  the  program. 

(3)  In  evaluating  risks,  the  cvaluators  must 
consider  the  offeror's  assessment  and  make 
an  independent  judgment  of  the  probability  of 


success,  the  impact  of  failure,  and  the 
alternatives  available  to  meet  the 
requirements. 

(4)  Risk  assessments  shall  be  discussed  in 
the  SEB  Report  and  be  considered  in 
determining  the  overall  numerical  and 
adjectival  ratings  and  the  strengths  and 
wealuiesses. 

(5)  It  is  the  responsibility  of  the  evaluation 
teams  to  inform  the  cost  team  of  identified 
risk  areas  and  the  potential  for  cost  impact. 

b.  In  Chapter  3,  section  303,  paragraph 
1.  is  revised  to  read  as  follows: 

303    Relevant  Experience  and  Past 
Performance 

1.  Relevant  Experience  and  Past  Performance 

This  factor  indicates  the  relevant 
quantitative  and  qualitative  aspects  of  each 
offeror's  record  of  performing  services  or 
delivering  products  similar  in  size,  content 
and  complexity  to  the  requirements  of  the 
instant  procurement. 

a.  The  performance  risks  which  must  be 
assessed  are  those  associated  with  cost 
schedule,  and  performance  or  technical 
aspects  of  the  program.  These  risks  are  those 
which  arise  as  a  result  of  the  offeror's  past  or 
current  experience  with  similar  types  of 
efforts. 

b.  Data  on  the  offeror's  performance 
(including  that  of  major  subcontractors  or 
teaming  contractors)  will  be  obtained  from  a 
variety  of  sources.  Information  on  programs 
and  contracts  is  available  from  the 
Contractor  Performance  Summary  (CPS) 
report  system  from  the  center  CPS  focal 
point.  (If  the  information  received  from  the 
CPS  focal  point  is  more  than  six  months  old, 
it  is  recommended  that  follow-up  with  the 
contracting  officer  be  initiated  to  ensure  that 
significant  changes  have  not  occurred.) 
Information  on  programs  and  contracts 
outside  the  CPS  system  and  information  on 
contractors  not  within  the  CPS  data  base  may 
be  obtained  from  questionnaires  or 
interviews,  or  other  past  performance 
assessment  systems  established  by 
contracting  activities  outside  the  agency. 
Questionnaires  or  interviews  should  be 
tailored  to  focus  on  information  that 
demonstrates  performance  related  to  each 
evaluation  factor  or  subfactor. 

c.  Performance  data  collection  is  not 
limited  solely  to  the  proposing  prime 
contractor  division.  Corporate- wide  data 
should  be  reviewed  to  determine  if  any 
corporate-wide  trends  are  relevant  to  the 
source  selection.  If  other  divisions,  corporate 
management  critical  subcontractors,  or 
teaming  contractors  perform  a  critical 
element  or  significantly  influence  the 
proposed  effort  their  performance  record 
should  be  evaluated  and  the  risk  relative  to 
the  appropriate  evaluation  factor  or  subfactor 
should  be  assessed.  All  perfonnance  risk 
assessments  that  include  such  diverse  data 
must  separately  identify  and  document  the 
data. 

d.  Each  perfonnance  evaluatioo  and  risk 
assessment  will  consider  the  number  and 
severity  of  problems,  the  effectiveness  of 
corrective  actions  taken,  and  the  overall 
work  record.  The  assessment  of  performance 
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risk  is  not  intended  to  be  a  simple  arithmetic 
function  of  an  offeror's  performance  on  a  list 
of  contracts:  but  rather  the  information 
deemed  most  relevant  and  significant  will 
receive  the  greatest  consideration. 
***** 

|FR  Doc.  92-1874  Filed  1-27-92;  8:45  am] 
nuMa  cooe  tsw-oi-m 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  390 

(FHWA  Docktt  No.  IIC-91-6] 

RIN2125-AC28 

Federal  Motor  Carrier  Safety 
Regulations;  QeiMral;  Commercial 
Motor  Vehicle  Marking 


aqency:  Federal  Highway 
AdministraUon  (FHWA).  DOT. 

action:  Final  rule. 

J ^ 

summary:  The  FHWA  is  amending  its 
commercial  motor  vehicle  marking 
requirements  by  making  them  applicable 
to  every  commercial  motor  vehicle 
subject  to  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs).  This 
action  to  include  a  broader  range  of 
vehicles  will  improve  tmiformity  of 
identiflcation  of  commercial  motor 
vehicles  operated  on  the  nation's 
highways  and  aid  enforcement  o^icers 
in  carrying  out  their  duties. 
EFFECTIVE  DATE:  July  27, 1992. 
FOM  FUmMER  INFORMATION  CONTACT: 
Ms.  Deborah  M.  Pretmd.  OfHce  of  Motor 
Carrier  Standards,  (202)  36&-2981,  or  Mr. 
Paul  L  Brennan,  Office  of  the  Chief 
Counsel,  (202)  366-0834,  Federal 
Highway  Administration,  Department  of 
Transportation  400  Seventh  Street  SW., 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  pjn.,  e.t.,  Monday 
through  Friday,  except  legal  hoUdays. 
SUFFLEMENTARV  INFORMATION:  Unique 
identification  numbers  provide  a  rapid 
and  sure  way  to  distinguish  a  particular 
motor  carrier's  vehicles.  There  are  many 
companies  with  the  same  or  similar 
name  but  which  are  located  in  different 
cities  or  states.  As  an  example,  there  are 
twelve  independent  Arrow  Trucking 
Companies,  located  in  twelve  different 
cities.  Without  the  ability  to  quickly 
identify  the  cify  and  State  of  domicile, 
the  name  of  the  motor  carrier  alone  will 
be  of  little  value  to  the  average  motorist. 

A  final  rule  published  in  the  Federal 
Register  on  May  19, 1988  (53  FR 18042. 
Docket  No.  MG-114]  (effective 
November  15, 1988].  among  other  things 
amended  part  390  of  the  FMCSRs  by 
adding  S  390.21,  Marking  of  commercial 


motor  vehicles.  That  rule  generally 
required  self-propelled  motor  vehicles 
operated  by  interstate  private  motor 
carriers  of  property  and  interstate  motor 
carriers  of  migrant  workers  to  be 
marked.  The  marking  is  to  be  located  on 
both  sides  of  the  self-propelled  vehicle 
and  consists  of  the  motor  carrier's  name 
or  trade  name,  the  city  or  community 
and  State  (name  abbreviated)  in  which 
the  carrier  maintains  its  principal  place 
of  business  or  in  which  the  vehicle  is 
customarily  based,  and  the  motor  carrier 
identification  number,  if  issued  by  the 
FHWA,  preceded  by  the  letters 
"USDOT." 

The  ICC  regulates  the  marking  of 
commercial  motor  vehicles  operated  in 
interstate  commerce  by  common  and 
contract  motor  carriers  of  property  or 
passengers.  The  ICC  published  a  final 
rule,  "Practice  and  Procedure: 
Miscellaneous  Amendments;  Revisions." 
including  an  amendment  to  S  49  CFR 
1058,  "Identification  of  Vehicles"  in  the 
Federal  Register  on  March  27, 1990  (55 
FR  11196).  This  rule  extends  the  ICC's 
regulations  to  "govern  all  for-hire  motor 
carriers  except  those  providing  (a)  Joint. 
through,  regular-route  passenger  service 
under  continuing  lease  or  interchange 
agreements,  if  the  vehicle  owner's  name 
and  "MC"  number  are  displayed  as 
prescribed  at  49  CFR  1058.2.  and  if  the 
carriers  have  filed  with  the 
Commission's  appropriate  Regional- 
Director(8)  and  posted  in  each  terminal 
and  ticket  agency  on  the  involved  routes 
a  published  schedule  showing  the  points 
between  which  each  joint  carrier 
assumes  control  and  responsibility  for 
the  vehicle's  operation;  and  (b) 
Nonscheduled,  charter,  luxury-type 
passenger  service  using  limousine-type 
vehicles  with  a  capacity  of  six  or  fewer 
passengers." 

The  ICC  also  discontinued  a 
rulemaking  in  the  Federal  Register  on 
July  11. 1990  (55  FR  28419),  which  would 
have  eliminated  the  vehicle  maricing 
requirements  of  49  CFR  1058  and 
adjusted  the  leasing  regulations  at  49 
CFR  1057.  The  overwhelming  majority  of 
the  comments  received  by  the  ICC 
indicated  that  the  marking  requirement 
is  essential  to  public  safety,  because  it 
allows  immediate  identification  of 
vehicles  in  situations  involving  moving 
violations,  stolen  equipment,  security, 
and  unauthorized  or  uninsured 
operations. 

The  Authority  Transferred  in  1966 

(Pub.  L.  89-670.  80  Stat.  931, 940)  to  the 
Department  of  Transportation  (codified 
at  49  U.S.C.  3104)  had  applied  only  to 
private  motor  carriers  of  property  and 
motor  carriers  of  migrant  workers.  Thus, 
four  classes  of  for-hire  motor  carriers 


were  not  subject  to  the  DOTs  1988  final 
rule.  They  Included:  (1)  For-hire  motor 
carriers  transporting  the  U.S.  mail  in 
interstate  commerce  under  contract  to 
the  United  States  Postal  Service;  (2)  for- 
hire  motor  carriers  of  passengers 
transporting  school  children  and/or 
school  personnel  in  interstate  commerce 
when  such  transportation  is  at  the 
direction  and/or  under  the  control  of  a 
public  school  system  and  is  not  a 
"school  bus  operation"  as  defined  in 
9  390.5;  (3)  for-hire  motor  carriers  of 
property  engaged  in  the  emergency 
towing  of  disabled  vehicles  from  the 
point  of  disablement  to  another  location 
in  interstate  commerce;  and  (4]  ICC 
"exempt"  motor  carriers  (i.e., 
economically  exempt,  eg.,  agricultural 
commodity  carriers).  These  carriers 
operate  a  significant  number  of 
commercial  motor  vehicles  in  interstate 
commerce. 

The  Motor  Carrier  Safety  Act  (MCSA)  of 
1964 

(49  U.S.C.  app.  2501-2520  (1988)) 
authorizes  the  FHWA  to  establish 
vehicle  marking  requirements  for  all 
commercial  motor  vehicles,  as  defined 
in  the  MCSA  of  1984.  if  the  FHWA 
determines  that  such  a  requirement  will 
assist  in  ensuring  that  commercial  motor 
vehicles  are  safely  maintained, 
equipped,  loaded,  and  operated.  The 
FHWA  has  determined  that  requiring  all 
commercial  motor  vehicles  operated  in 
interstate  commerce  to  meet  a  single 
identification  standard  would  create  a 
needed  nationwide  uniformity.  Such 
action  would  assist  Federal  and  State 
enforcement  personnel  m  properiy 
identifying  motor  carriers  during 
roadside  vehicle  inspections  and 
accident  investigations,  thus  assuring 
the  submission  of  accurate  inspection 
and  accident  results  and  other  data  into 
the  FHWA  and  State  management 
information  systems.  In  addition,  the 
general  public  would  be  able  to  identify 
and  report  to  the  motor  carrier  or  an 
enforcement  agency  any  operations 
being  conducted  in  an  tmsafe  manner  by 
the  operator  of  a  commercial  motor 
vehicle. 

Private  motor  carriers  of  passengers 
are  not  now  subject  to  the  FMCSRs.  49 
CFR  390.3(f)(6).  The  preamble  to  the 
DOTS  1988  final  rule  stated  that.  "The 
FHWA  recognizes  that  the  Congress 
provided  the  Secretary  (of 
Transportation)  with  the  authority  to 
regulate  the  safefy  of  the  private 
carriage  of  passengers.  Since  this 
segment  of  the  motor  carrier  industry 
has  never  been  subject  to  Federal  safety 
regulations,  however,  it  was  decided 
that  this  issue  should  be  addressed  in  a 
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separate  rulemaking  action." 
Transportation  performed  by  the 
Federal  government,  a  State,  or  any 
political  subdivision  of  a  State,  or  an 
agency  established  under  a  compact 
between  States  that  has  been  approved 
by  the  Congress  of  the  United  States  is 
not  subject  to  the  FMCSRs,  except  for 
the  accident  reporting  requirements  of 
49  CFR  394  when  these  entities  are 

engaged  in  interstate  charter       

transportation  of  passengers.  49  CFR 
390.3(f)(2). 

Discussion  of  Comments 

A  notice  of  proposed  rulemaking 
(NPRM)  was  published  on  June  19, 1991 
at  56  FR  28130.  The  NPRM  proposed  to 
require  marking  for  all  commercial 
motor  vehicles  subject  to  the  FMCSRs 
but  not  previously  embraced  in  49  CFR 
390.21.  Ten  comments  to  the  docket 
were  received.  Four  were  from 
associations  representing  the  motor 
freight,  bus  fransportation,  and  towing 
industries,  four  were  from  individual 
freight  and  passenger  carriers,  and  two 
were  from  State  law  enforcement 
agencies.  All  comments  generally 
favored  the  proposed  amendment.  One 
commenter  questioned  the  proposed 
requirement  for  location  information, 
and  a  second  expressed  concern  over 
the  appropriate  marking  requirements 
for  for-hire  motor  carriers  operating 
under  ICC  authority. 

Several  conunenters  favored  the 
proposal  to  permit  for-hire  motor 
carriers  operating  under  ICC  authority 
to  meet  the  requirements  by  complying 
with  the  marking  requirements  set  forth 
in  49  CFR  part  1058.  Other  commenters 
noted  that  the  increased  uniformity 
would  lead  to  improved  accuracy  of 
motor  carrier  identification  and  greater 
public  safety  and  seciuity. 

One  commenter  requested  guidance 
on  the  application  of  the  marking 
requirement.  A  motor  carrier  industry 
association  suggested  that  the  FHWA 
and  the  Commercial  Vehicle  Safety 
Alliance  work  together  to  improve 
guidelines  for  enforcement  offlcers  to 
help  them  distinguish  between  interstate 
and  infrastate  motor  carriers.  The 
association  also  suggested  that  the 
FHWA  prepare  an  alphabetical  list  by 
State  of  Office  of  Motor  Carriers  field 
offices  where  motor  carriers  may  obtain 
a  MCS-150  form  to  request  a  USDOT 
identification  number.  The  FHWA  is 
considering  preparing  informational 
materials  to  respond  to  these 
suggestions.  A  motor  carrier  of  freight 
suggested  stronger  language  on  size  and 
legibility  of  markings.  These 


requirements  have  not  been  at  issue, 
and  were  therefore  not  addressed  in  the 
NPRM. 

A  school  transportation  industry 
association  and  a  bus  industry 
association  supported  the  proposed 
amendment  to  require  for-hire  school 
buses  in  interstate  commerce  to  comply 
with  marking  requirements.  However, 
the  bus  association  did  not  agree  with 
the  requirement  that  the  city  or 
community  and  State  be  shown.  The 
association  stated  that  the  location 
information  could  be  misleading,  as 
school  buses  are  frequently  moved 
within  a  State  based  on  the  need  for 
vehicles  at  different  company  locations. 
Under  S  390.3(f),  "General 
Applicability,"  school  bus  operations  as 
defined  in  S  390.5  are  not  subject  to  the 
FMCSRs.  except  for  part  394.  Both  of 
these  organizations  also  commented 
that  the  FMCSRs  should  apply  to  other 
classes  of  passenger  carriers  operating 
in  interstate  conunerce,  regardless  of 
ownership,  including  private  carriers  of 
passengers.  State  and  local  government 
vehicles,  and  district-  and  State-owned 
school  buses.  These  other  passenger 
carriers  are  specifically  exempted  under 
§  390.3(f)  as  a  result  of  notice  and 
comment  rulemaking  published  in  the 
Federal  Register  on  May  19, 1988  (53  FR 
18042). 

A  private  motor  carrier  of  freight 
expressed  concern  that  the  proposed 
wording  does  not  address  the  situation 
of  a  private  interstate  motor  carrier  that 
operates  under  ICC  common  and 
contract  authority.  The  carrier  suggested 
adding  a  specific  statement  that 
compliance  with  ICC  marking 
requirements  by  carriers  holding  ICC 
operating  authority  constitutes 
compliance  with  FHWA  requirements 
without  regard  to  whether  a  specific 
movement  is  for-hire  or  private  carnage. 

The  intent  of  this  marking  requirement 
is  to  provide  unique  identification  for 
motor  carriers.  The  type  of  carriage 
involved  at  any  given  time  is  immaterial 
if  one  of  the  two  required  markings  is 
present.  This  regulation  will  permit  a 
motor  carrier  operating  under  ICC 
authority  to  satisfy  the  FHWA's 
requirement  for  marking  by  continuing 
to  display  its  ICC-MC  identification 
number.  Displaying  either  the  ICC-MC 
number  or  the  USDOT  number,  or  both, 
will  enable  these  motor  carriers  to 
comply  with  the  regulation. 

In  view  of  the  foregoing,  the  FHWA  is 
amending  its  marking  requirement 
regulation  to  encompass  all  commercial 


motor  vehicles  operated  in  interstate 
commerce.  Those  conunercial  motor 
vehicles  operated  by  for-hire  motor 
carriers  under  authority  issued  by  the 
ICC  would  be  allowed  to  meet  the 
FHWA's  rules  by  complying  with  the 
compatible  marking  requirements  of  the 
ICC. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  action  taken  by  the  FHWA  in  this 
document  will  amend  the  commercial 
motor  vehicle  marking  requirements  to 
apply  to  every  commercial  motor  vehicle 
subject  to  the  FMCSRs.  The  FHWA  has 
determined  that  this  document  does  not 
contain  a  major  rule  tmder  Executive 
Order  12291  or  a  significant  regulation 
under  the  regulatory  policies  and 
procedures  of  the  DOT.  It  is  anticipated 
that  the  economic  impact  of  this 
rulemaking  will  be  minimal.  Therefore,  a 
full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  the 
agency  has  evaluated  the  ejects  of  this 
rule  on  small  entities.  This  rule  requires 
motor  carriers  to  mark  commercial 
motor  vehicles.  The  FHWA  bebeves  that 
the  cost  of  this  marking  will  be  minimal. 
Therefore,  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations  • 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
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of  the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  and 
has  determined  that  this  action  would 
not  have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unifled  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  390 

Highway  safety,  Highways  and  roads. 
Motor  carriers.  Motor  vehicle  marking, 
Motor  vehicle  safety. 

Issued  on:  January  21, 1992. 
T.D.  Laiaon, 

Administrator. 

In  consideration  of  the  forejgoing,  the 
FHWA  is  amending  title  49,  Code  of 
Federal  Regulations,  subtitle  B.  chapter 
in.  part  390.  as  follows: 


PART  390-lAMENDED] 


1.  The  authority  citation  for  part  390 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  2503  and  2505: 49 
use.  3102  and  3104:  49  CFR  1.48. 

2.  Paragraph  (a)  of  §  390.21  is  revised 
to  read  as  follows: 

§  390J1    Marking  of  commercial  motor 
vehicles. 

(a)  General.  Every  self-propelled 
commercial  motor  vehicle  operated  in 
interstate  conmierce  and  subject  to  the 
rules  of  subchapter  B  of  this  chapter 
must  be  marked  as  specified  in 
paragraphs  (b).  (c)  and  (d)  of  this 
section.  Self-propelled  commercial 
motor  vehicles  operated  by  for-hire 
motor  carriers  under  authority  issued  by 
the  Interstate  Commerce  Commission 
(ICC)  may  meet  the  requirements  of  this 
section  by  complying  with  the  marking 
requirements  set  forth  in  49  CFR  part 
1058. 

«  •  •  •  * 

(FR  Doc.  92-2049  Filed  1-27-92;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  NumtMr  910919-1219] 

Taking  Marine  Mammals  Incidental  to 
Commercial  Railing  Operations; 
Corrections 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Correction  to  the  interim  final 
rule. 

SUMMARY:  This  document  contains 
corrections  to  the  interim  final 
regulations  (Docket  No.  910919-1219). 
which  were  published  on  Tuesday. 
October  8. 1991  (55  FR  50672).  The 
regulations  relate  to  the  importation  of 
yellowfin  tuna  caught  by  purse  seines  in 
the  eastern  tropical  Pacific  Ocean. 
EFFEdlVE  date:  January  28. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  Hollingshead.  NMFS.  at 
(301K13-2055. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  8, 1991.  NMFS  published 
an  interim  fmal  rule  revising  the  March 
30. 1990.  yellowrfm  tuna  importation 
regulations.  These  revisions  addressed 
(1)  how  to  calculate  a  mortality  rate  for 
the  U.S.  fleet  when  there  is  little  or  no 
fishing  effort  on  a  particular  species 
group  in  a  particular  area;  (2)  a  new 
schedule  for  requesting  and  receiving 
findings;  and  (3)  a  requirement  for 
submission  of  a  minimum  of  12  months 
of  observer  data  from  a  Hshing  season 
for  reconsideration  of  a  negative  finding 
if  a  nation  has  been  denied  an 
affirmative  finding  due  to  an 
unacceptable  species  composition  test. 

Need  for  Correction 

As  published,  the  interim  regulations 
contain  errors  that  may  prove  to  be 
misleading  and  are  in  need  of 
clarification.  , 

Correction  of  Pubiication 

Accordingly,  the  publication  on 
October  8. 1991.  of  the  interim 
regulations  (Docket  No.  gi091&-1219). 
which  were  the  subject  of  FR  Doc.  91- 
24076,  is  corrected  as  follows: 

§216.24    [Corrected] 

1.  On  page  50676.  in  the  second 
column,  in  the  second  line  of 
amendatory  instruction  number  3. 
"(e)(5)(viii)"  is  corrected  to  read 
•'(e)(5)(xiii)". 


2.  On  page  50676,  in  the  third  column, 
the  paragraph  designation  "(viii)"  is 
corrected  to  read  "(xiii)". 

Dated:  January  22. 1992. 
Michael  F.  Tillman, 

Deputy  Assistant  Administrator  for  Fisheries. 
(FR  Doc.  92-1972  FUed  1-27-92;  8:45  am) 

eiLUNG  CODE  36ie-»-M 


50  CFR  Parts  672  and  675 
[Docket  No.  911176-1276] 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfisit  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice^f  Pacific  halibut  and  red 
king  crab  bycatch  rate  standards:  dates 
of  each  fishing  month. 

summary:  NMFS  annoimces  the  dates  of 
each  Fishing  month  during  1992  for 
calculating  vessel  bycatch  rates  of 
Pacific  halibut  and  red  king  crab  for 
purposes  of  the  vessel  incentive 
program.  The  intent  of  this  action  is  to 
enhance  prohibited  species  bycatch 
management  and  promote  conservation 
of  groundfish  and  other  fishery 
resources. 

DATES:  Effective  12:01  a.m..  Alaska  local 
time  (A.l.t.),  January  27, 1992  through  12 
midnight.  A.l.t..  December  31. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Susan  J.  Salveson.  Fishery  Management 
Biologist  NMFS.  907-586-7229. 
SUPPLEMENTARY  INFORMATION:  The 

domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  the  Bering  Sea  and 
Aleutian  Islands  Area  (BSAI)  are 
managed  by  the  Secretary  of  Commerce 
according  to  the  Fishery  Management 
Plan  (FMP)  for  Groundfish  of  the  Gulf  of 
Alaska  (GOA)  and  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  fBSAI).  The  FMPs  were 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  FMPs  are 
implemented  by  regul^ions  for  the 
foreign  fishery  at  SO  CFR  part  611  and 
for  the  U.S.  fisheries  at  50  CFR  parts  672 
and  675.  General  regulations  that  also 
pertain  to  the  U.S.  fisheries  appear  at  50 
CFR  part  620. 

Regulations  at  S9  672.26  and  675.26 
implement  a  vessel  incentive  program  to 
reduce  Pacific  halibut  and  red  king  crab 
bycatch  rates  in  specified  groundfish 
fisheries.  Under  the  incentive  program. 


operators  o: 
with  Pacific 
standards  s 
GOA  Pacifi 
BSAI  flatfis 
"bottom  roc 
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operators  of  trawl  vessels  must  comply 
with  Pacific  halibut  bycatch  rate 
standards  specified  for  the  BSAI  and 
GOA  Paciflc  cod  trawl  fisheries,  the 
BSAI  flatfish  fishery,  and  the  GOA 
"bottom  rockfish"  trawl  fishery.  Vessel 
operators  must  also  comply  with  red 
king  crab  bycatch  standards  specified 
for  the  BSAI  flatfish  fishery  in  Zone  1.  as 
defmed  in  i  875J2.  Defmitions  of  the 
fisheries  included  under  the  incentive 
program  are  set  forth  in  regulations  at 
§§  672.26(b)  and  675.26(b). 

Regulations  implementing  the  vessel 
incentive  program  require  NMFS  to 
publish  a  notice  in  the  Federal  Register 
announcing  the  dates  of  each  fishing 
month  (§§  672.2e(a)(2)(iii)  and 
675.26(a)(2}(iii)).  The  fishing  month 
refers  to  a  time  period  calculated  on  the 
basis  of  weekly  reporting  periods  so  that 
each  fishing  month  begins  on  the  first 
day  of  the  first  weekly  reporting  period 


that  has  at  least  4  days  in  the  associated 
calendar  month  and  ends  on  the  last  day 
of  the  last  weekly  reporting  period  that 
has  at  least  4  days  in  the  same  calendar 
month. 

In  accordance  with  S§  672.26(a)(2)(iii) 
and  675.26(a)(2)(iii).  the  following  1992 
fishing  months  are  specified  as  the 
periods  for  purposes  of  calculating 
vessel  bycatch  rates  under  the  incentive 
program: 

Month  1— January  1  through  February  2; 
Month  2— February  3  through  March  1; 
Month  a— March  2  through  March  29; 
Month  4 — ^March  30  through  May  3; 
Month  5— May  4  through  May  31; 
Month  6 — ^June  1  through  Jime  28; 
Month  7— June  29  through  August  2; 
Month  8— August  3  through  August  30; 
Month  9— August  31  through  September 

27; 
Month  10— September  28  through 

November  1: 


Month  11— November  2  tlirough 

November  29;  and 
Month  12— November  30  through 

December  31. 

Classification 

This  action  is  taken  under  50  CFR 
parts  672.26  and  675.26.26  and  complies 
with  Executive  Order  12291. 

List  of  Subjecto  in  50  CFR  Puts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  el  $eq. 
Dated:  January  22, 1992. 
David  S.  Creslin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-1947  Filed  1-27-02: 8:45  am) 
■MjjM  cooe  w<e-»-M 
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Proposed  Rures 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putrfic  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  the  adoption  of  the  final 
njles. 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


9  CFR  Part  92 
f  Docket  No.  91-170] 


Specifically  Approved  State* 
Authorized  To  Receive  Mares  and 
Stallions  Imported  From  CEM-Affected 
Countries 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  add  New 
Jersey  to  the  list  of  States  approved  to 
receive  mares  and  stallions  imported 
into  the  United  States  from  countries 
affected  with  contagious  equine  metritis 
(CEM].  We  are  taking  this  action 
because  New  Jersey  has  entered  into  an 
agreement  with  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  to  enforce  its  State  laws  and 
regulations  to  control  CEM  and  to 
require  inspection,  treatment,  and 
testing  of  horses,  as  requiredby  Federal 
regulations,  to  further  ensure  the  horses' 
freedom  from  CEM.  This  action  would 
reheve  unnecessary  restrictions  on 
importers  of  mares  and  stallions  from 
countries  affected  with  CEM. 

DATES:  Consideration  will  be  given  to 
comments  received  on  or  before  March 
30,1992. 

AOOflESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  91-170. 
Comments  received  may  be  inspected  at 
USDA.  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue,  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Manuel  A.  Thomas,  Jr.,  Senior  Staff 
Veterinarian,  Sheep,  Goat,  Equine  and 
Poultry  Diseases  Staff,  VS,  APHIS, 
USDA.  room  769,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  436-6954. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92. 
SS  92.301(c)(2),  92.304(a)(4)(ii)  and 
92.304(a)  (7)  (ii),  allow  certain  horses 
(mares  and  stallions  over  731  days  old) 
to  be  imported  into  the  United  States 
from  certain  countries  where  contagious 
equine  metritis  (CEM)  exists  if  specific 
requirements  to  prevent  their 
introducing  CEM  into  the  United  States 
are  met  and  the  horses  are  consigned  to 
approved  States  for  further  inspection, 
treatment,  and  testing. 

Mares  and  stallions  over  731  days  old 
must  be  consigned  to  States  which  have 
been  approved  by  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  as  meeting  conditions 
necessary  to  ensure  that  the  horses  are 
free  of  CEM.  These  conditions,  which 
concern  inspection,  treatment,  and 
testing  of  the  horses,  are  contained  in 
S  92.304(a)(5)  of  the  regulations  for 
stallions  and  in  §  92.304(a)(8)  for  mares. 
New  Jersey  has  agreed  to  abide  by  the 
regulations  concerning  horses  imported 
from  countries  where  CEM  exists,  and  to 
enter  into  a  written  agreement  with  the 
Administrator,  APHIS,  to  enforce  its 
State  laws  and  regulations,  which  meet 
the  requirements  of  S  92.304(a)(5)  and 
§  92.304(a)(8)  of  the  regulations,  to 
control  CEM.  Therefore,  we  propose  to 
add  New  Jersey  to  the  list  of  States 
approved  to  receive  mares  and  stallions 
that  are  over  731  days  old  and  imported 
into  the  United  States  from  certain 
countries  where  CEM  exists. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  States,  or  local  government 
agencieis,  or  geographic  regions;  and 


would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  anticipate  that  fewer  than  30 
mares  and  stallions  over  731  days  old 
will  be  imported  into  the  State  of  New 
Jersey  annually  from  countries  where 
CEM  exists.  Approximately  200  mares 
and  stallions  over  731  days  old  and  ttom 
countries  where  CEM  exists  were 
imported  into  the  entire  United  States  in 
fiscal  year  1991.  During  this  same 
period,  approximately  31,407  horses  of 
all  classes  were  imported  into  the 
United  States. 

Under  these  circumstances,  the 
.,  Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products, 
Quarantine,  Transportation,  Wildlife. 

Accordingly,  9  CFR  part  92  would  be 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

,1.  The  authority  citation  for  part  92 
woiild  continue  to  read  as  follows: 

Authority:  7  U.S.C  1622;  19  U.S.C.  1306;  21 
U.S.C.  102-105.  Ill,  134a,  134b,  134c.  134d, 


134f,  and  13S, 
and  371.2(d). 


VeterinartaM 
Mexican  Gc 

AOENCY:An 
Inspection  S 
action:  Pro] 


FORFURTHE 

Dr.  Samuel  ] 
Veterinariai 
Staff.  VS.  A 
Federal  Bull 
Hyattsville, 
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134f.  and  135, 31  U.&C  9701: 7  CFR  Z17,  Ul. 

and  371^d). 

§92J04    [Anwndsdl 

2.  In  S  92.304,  paragraphs  (a)(4)(ii)  and 
(a)(7)(ii)  would  be  amended  by  adding 
"The  State  of  New  Jersey"  in 
alphabetical  order. 

Done  in  Washington.  DC,  this  23nl  day  of 
January  1992. 

Robert  Mdlud, 

Adminittntor,  Animal  and  Plant  Health 
Inspection  Seivibe. 

[FR  Doc.  92^-2013  Filed  1-27-92: 8:45  ami 


9CFRPart92 
[DoctelNoL«1-123I 

Veterinarians  AccredHed  by  the 
Mexican  Government 

AOENCV:  Animal  and  Piaai  Health 
Inspection  Service,  USDA. 
action:  Proposed  rule. 

SUMMAirr:  We  are  proposing  to  aUow 
veterinarians  accredited  by  the  Mexican 
government  to  perform  official  functions 
in  connection  with  animals  being 
exported  from  Mexico  for  importation 
into  the  United  States.  This  action 
would  ensure  that  an  adequate  number 
of  qualified  and  competent  individuals 
are  available  to  perform  functions 
required  by  the  regulations  governing 
.  the  importation  of  animals  into  the 
United  States. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  30, 1992. 

ADMIESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA,  room  804.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-123.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FUNTHCN  INFOMIATION  OONTACn 

Dr.  Samuel  Richeson,  Senior  Staff 
Veterinarian.  Imp<vt-Export  Products 
Staff.  VS.  APHIS.  USDA.  room  7fM. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782. 3Ol-436-850a 

supptemiTAiiv  I 


Background 

APHIS  regulates  the  importation  of 
certain  aniirals  into  the  United  States. 
The  requirements  for  importation,  found 


in  9  CFR  part  92.  provide  that  a 
"salaried  veterinarian  of  the  national 
govemmoit  of  the  country  of  origin."  or 
the  equivalent,  conduct  specific  tests  or 
examinations  of  animals,  and  issue 
certificates  for  animals  intended  for 
export  to  the  United  States. 

The  Ministry  of  Agricultiire  for 
Mexico  has  recenUy  developed  a  system 
for  accrediting  vetninarians  who  are 
not  salaried  employees  of  the  national 
government  of  Mexico  to  perform 
official  work  in  connection  with  the 
export  of  animals  from  Mexico.  This 
work  includes  testing,  examining,  and 
certifying  animals  for  export  to  the 
United  States.  Veterinarians  employed 
by  the  United  States  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  (APHIS},  have  formally 
reviewed  the  Mexican  procedures  and 
requirements  for  accrediting 
veterinarians.  APHIS  officials  believe, 
based  on  this  review,  that  Mexican 
accredited  veterinarians  will  be  able  to 
perform  certain  necessary  services, 
currently  performed  by  salaried 
veterinarians  of  the  Mexican 
government,  that  are  required  by  our 
regulations  to  prevent  the  introduction 
of  communicable  animal  disease  into 
the  United  States  through  the  entry  of 
animals. 

We  are  therefore  proposing  to  amend 
9  CFR  part  92  to  allow  veterinarians 
accredited  by  the  Mexican  government 
to  perform  official  work  in  connection 
with  the  export  of  animals  from  Mexico 
to  the  United  States.  Spedficaily,  we 
propose  to  allow  veterinarians 
accredited  by  the  Mexican  government 
to  issue  animal  health  certificates 
requited  by  the  regulations  for  the 
importation  of  animals  frt)m  Mexico  into 
the  United  States.  However,  we  also 
propose  that  each  certificate  issued  by  a 
veterinarian  accredited  by  the  Mexican 
government  must  also  be  endorsed  by  a 
full-time  salaried  veterinary  officer  of 
the  national  government  of  Mexico. 
Under  this  system  the  accredited 
veterinarian  would  make  the  necessary 
determinations  about  the  animal's 
health  and  issue  the  certificate,  and  the 
Mexican  government  veterinarian  would 
endorse  it,  indicating  that  the  issuing 
veterinarian  is  properly  accredited  and 
that  the  certificate  is  property 
completed. 

Currently,  each  section  of  the 
regulations  which  requires  certificates 
for  animals  imported  from  Mexico 
contains  language  like  the  following 
example:  "All  pet  birds  . . .  shall  be 
accompanied  by  a  certificate  issued  by  a 
full-time  salaried  veterinary  officer  of 
the  National  Government  of  the  country 
from  which  the  birds  are  to  be  exported . 
.  .**  (9  CFR  aL104).  We  prtqMse  to 


change  this  language  to  read  as  follows, 
and  to  make  changes  of  similar  effect 
throughout  the  regulations:  "All  pet 
birds . . .  shall  be  accompanied  by  a 
certificate  issued  by  a  full-time  salaried 
veterinary  officer  of  the  National 
Government  of  the  country  from  which 
the  birds  are  to  be  exported,  or  if 
exported  from  Mexico,  shall  be 
accompanied  either  by  such  a  certificate 
or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so . .  .** 

The  effect  of  these  changes  would  be 
to  allow  animals  to  be  imported  from 
Mexico  if  they  meet  all  other 
requirements  of  the  regulations  and  are 
accompanied  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  national 
government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  national  government  of  Mexico. 

Related  sections  of  the  regulations 
contain  language  that  requires,  for 
example,  that  an  imported  animal  must 
be  accompanied  by  a  certificate  that  "is 
either  signed  by  a  salaried  veterinarian 
of  the  National  Veterinary  Services  of 
the  country  of  origin  or  signed  by  a 
veterinarian  authorized  by  the  National 
Veterinary  Services  of  the  country  of 
origin  and  endorsed  by  a  salaried 
veterinarian  of  the  National  Veterinary 
Services  of  the  country  of  origin  . . .".  In 
these  sections,  we  propose  to  change 
"signed  by  a  veterinarian  authorized  by 
the  National  Veterinary  Services"  to 
read  "signed  by  a  veterinarian 
authorized  or  accredited  by  the  National 
Veterinary  Services"  in  order  to  make  it 
clear  that  accredited  veterinarians  may 
sign  these  certificates. 

We  propose  to  make  these  changes  in 
the  following  sections  of  Part  92: 
§  S  92.101(c)(3)(i);  g2.104(a}:  92.205; 
92.301{c)(2)(iv).  {c][2][vi)[AV2). 
(c)(2)(vii){B)  and  (C).  and  (c)(2)(xi)(C)^<A 
92.314: 92.326:  92.405(a)  and  (b)(i); 
92.406(a)  and  (b);  g2.427(b)(l),  (b)(2Hi). 
(b){2)(ii),  (c)(1),  (d)(1).  and  (e)(2): 
92.428(a):  92.429,  and  g2.505(a). 

Executhra  Order  12291  and  Regulatory 
FlexibUity  Ad 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  SlOO 
milbon;  would  not  cause  a  major 
Increase  in  costs  or  prices  for 
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consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  signiflcant  adverse 
effect  on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  would  have  no 
effect  on  the  economy  of  the  United 
States  or  on  any  entities  in  the  United 
States.  It  would  allow  the  Mexican 
national  government  to  make  use  of  the 
services  of  accredited  veterinarians  to 
perform  certain  duties  currendy 
performed  by  salaried  veterinarians  of 
the  Mexican  national  government. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Healdi  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  information 
collection  provisions  that  are  included 
in  this  proposed  rule  will  be  submitted 
for  approval  to  the  OfBce  of 
Management  and  Budget  (0MB).  Your 
written  comments  will  be  considered  if 
you  submit  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for 
APHIS.  Washington.  D.C.  20503.  You 
should  submit  a  duplicate  copy  of  your 
comments  to:  1)  Chief,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782  and  2)  Clearance 
Officer,  ODRM,  USDA,  room  404-W.  14th 
Street  and  Independence  Avenue,  SW, 
Washington,  DC  20250. 

Executive  Order  12372         I 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergoverrunental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  82 

Animal  disease,  Canada,  Imports, 
livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation.  Wildlife, 

Accordingly,  9  CFR  part  92  would  be 
amended  as  follows: 


PART  92-IMPORTATIOH  OF  CERTAIN 
ANIMAI^  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  would 
continue  to  read  as  follows: 

Autfaoiity:  7  U.S.C  1622;  19  U.S.C  1306;  21 
U.S.C  102-105,  111,  134a,  134b,  134c  134d, 
134f  and  135;  31  U.S.C.  9701;  7  CFR  2.17,  2.51. 
and  3n.2(d). 


U  Ml 


§92.101    [Amended] 

2.  In  8  92.101,  paragraph  (c)(3)(i),  in 
the  first  sentence,  the  phrase  ",  or  if 
exported  from  Mexico,  shall  be 
accompanied  either  by  such  a  certificate 
or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  would  be  added 
immediately  following  the  phrase 
"country  of  export". 

$92,104    [Amended] 

3.  In  5  92.104,  paragraph  (a),  in  the 
first  sentence,  the  phrase  "or 
accredited"  would  be  added    . 
immediately  following  "issued  by  a 
veterinarian  authorized". 

S  92.205    [Amended] 

4.  In  5  92.205,  in  boUi  the  first  and  last 
sentence,  the  phrase  ",  or  if  exported 
from  Mexico,  shall  be  accompanied 
either  by  such  a  certificate  or  by  a 
certificate  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  would  be  added 
immediately  preceding  the  phrase 
"stating  diat". 

592.301    [Amended] 

5.  In  §  92.301,  paragraph  (c)(2)(iv) 
introductory  text,  the  phrase  "or 
accredited"  would  be  added 
immediately  following  "signed  by  a 
veterinarian  authorized". 

6.  In  S  92.301,  paragraph 
(c)(2)(vi)(A)^2;,  the  phrase  "or 
accredited"  would  be  added 
immediately  following  "signed  by  a 
veterinarian  authorized". 

7.  In  5  92.301,  paragraphs  {c)(2)(vii)(B) 
introductory  text  and  (C).  the  {rftfase  "or 
accredited"  would  be  added     , 


immediately  following  "signed  by  a 
veterinarian  authorized". 
&  In  §  92.301.  paragraph 
[c)[2)[xi){C)(4)  introductory  text  the 
phrase  tiie  phrase  "or  accredited"  would 
be  added  immediately  following  "signed 
by  a  veterinarian  authorized". 

{92^14   [Amended] 

9.  In  J  92.314.  in  the  first  sentence,  the 
'  phrase  ".  or  if  exported  from  Mexico, 

shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
'  Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so."  would  be  added 
immediately  preceding  the  phrase 
"showing  that". 

S  92.326   [Amended] 

10.  In  S  92.328,  in  the  first  sentence, 
the  phrase  ",  or  by  a  certificate  issued 
by  a  veterinarian  accredited  by  the 
Mexican  Government  and  endorsed  by  a 
salaried  veterinarian  of  the  Mexican 
Government  thereby  representing  that 
the  veterinarian  issuing  the  certificate 
was  authorized  to  do  so,"  woUld  be 

"    added  immediately  following  the  phrase 
"Mexican  Government". 

592.405   [Amended] 

11.  In  §  92.405,  paragraph  (a),  die 
phrase  ".  or  if  exported  from  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  would  be  added 
immediately  preceding  the  phrase 
"stating  diat". 

12.  In  §  92.405,  paragraph  (b)(i),  die 
phrase  "or  accredited  veterinarian" 
would  be  added  immediately  following 
"said  salaried  veterinary  officer". 

§92.406   [Amended] 

13.  In  S  92.406.  paragraph  (a),  die 
phrase  ".  or  if  exported  from  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
die  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  would  be  added 
immediately  preceding  the  phrase 
"showing  Uiat". 
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14.  In  §  92.406.  paragraph  (b),  the 
phrase  ",  or  if  exported  from  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Goverrunent  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  would  be  added 
immediately  preceding  the  phrase 
"showing  that". 

992.427   [AmendMl] 

15.  In  §  92.427,  paragraphs  (b)(1), 
(b](2)(i},  and  (b)(2)(ii),  the  phrase 
"certificate  of  a  salaried  veterinarian  of 
the  Mexican  Government"  would  be 
removed  and  the  phrase  "certificate 
issued  by  a  full-time  salaried  veterinary 
officer  of  the  National  Government  of 
Mexico,  or  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  would  be  added  in 
its  place. 

16.  In  S  92.427,  in  paragraph  (c)(1), 
"has  been  tested  with  negative  results 
by  a  salaried  veterinarian  of  the 
National  Government  of  Mexico"  would 
be  revised  to  read  "has  been  tested  with 
negative  results  either  by  a  salaried 
veterinarian  of  the  National  Government 
of  Mexico  or  by  a  veterinarian 
accredited  by  die  National  Government 
of  Mexico.";  and  "they  are  accompanied 
by  a  health  certificate,  issued  by  a 
salaried  veterinarian  of  the  Government 
of  Mexico"  would  be  revised  to  read 
"they  are  accompanied  by  a  health 
certificate,  issued  by  a  salaried 
veterinarian  of  the  Government  of 
Mexico,  or  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so.". 

17.  In  (  92.427,  paragraphs  (d)(1) 
introductory  text  and  (e)(2),  the  phrase 
"certificate  of  a  salaried  veterinarian  of 
the  Mexican  Government"  would  be 
removed  and  the  phrase  "certificate 
issued  by  a  salaried  veterinarian  of  the 
Government  of  Mexico,  or  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 


authorized  to  do  so,"  would  be  added  in 
its  place. 

S92.42t   [AmendMi] 

la  In  S  92.428,  in  paragraph  (a),  the 
phrase  "certificate  of  a  salaried 
veterinarian  of  the  Mexican 
Government"  would  be  removed  and  the 
phrase  "certificate  issued  by  a  salaried 
veterinarian  of  the  Government  of 
Mexico,  or  issued  by  a  veterinarian 
accredited  by  the  National  Government 
'of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  would  be  added  in 
its  place. 

{92.429    [Amended] 

19.  In  9  92.429,  the  phrase  "certificate 
of  a  salaried  veterinarian  issued  by  a 
salaried  veterinarian  of  the  Govenmient 
of  Mexico,  or  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  would  be  added  in 
its  place. 

§92.505   [Amended] 

20.  In  S  92.505,  in  paragraph  (a),  the 
phrase  ",  or  if  exported  from  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  would  be  added 
immediately  preceding  the  phrase 
"stating  that". 

Done  in  Washington.  DC  this  23rd  day  of 
January  1992. 

Robert  Melland, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service.  ^ 

(FR  Doc  92-2011  Filed  1-27-92;  8:45  am] 
■HJUNQ  OOOC  S«10-S4-f 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1205 

RaQulatory  Flexibility  Act;  Rwvtew  of 
ExMlngRulas 

AOCNCV:  Consumer  Product  Safety 
Commission. 


action:  Notice  of  review  of  existing 
rules. 

summary:  In  accordance  with 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  610),  the  Commission  is 
reviewing  performance  requirements  in 
the  Safety  Standard  for  Walk-Behind 
Power  Mowers.  The  purpose  of  this 
review  is  to  determine  if  those 
requirements  should  be  continued 
without  change,  amended,  or  revoked, 
consistent  with  the  objectives  for  which 
they  were  issued,  in  order  to  minimize 
any  economic  impact  which  they  may 
have  on  small  entities,  including  small 
businesses. 

DATES:  Interested  persons  are  invited  to 
submit  written  comments  on  the  rule  on 
or  before  March  30, 1992. 

Aoomsscs:  Comments  and  any 
accompanying  material  should  be 
submitted  to  the  Secretary,  Consumer 
Product  Safety  Commission. 
Washington.  DC  20207,  and  captioned 
"Regulatory  Flexibility  Act  Review  of 
Power  Mower  Standard." 

KM  ADOmONAL  INRMMATION  CONTACT: 

Allen  F.  Brauninger,  Attorney.  Office  of 
the  General  Counsel.  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone:  (301)  492-6980. 

SUPPLEMCNTARV  INFOWMATION:  The 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  el  seq.]  became  effective 
January  1, 1981,  and  requires  Federal 
agencies  to  evaluate  and  taken  into 
consideration  the  economic  impact  of 
their  rules  on  "small  entities,"  a  term 
which  includes  small  businesses 

Additionally,  section  610  of  the  RFA 
(5  U.S.C.  610)  requires  agencies  to 
review  all  rides  which  were  in  existence 
on  January  1, 1981,  and  which  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses.  Section  610 
of  the  RFA  also  requires  agencies  to 
review  periodically  those  rules  issued 
after  the  effective  date  of  the  RFA.  The 
purpose  of  the  review  required  by 
section  610  of  the  RFA  is  to  determine 
whether  the  rules  under  consideration 
should  be  continued  in  effect  without 
change,  amended,  or  revoked,  consistent 
with  the  objectives  of  the  agency,  to 
minimize  any  economic  impact  which 
they  have  on  small  entities. 

Section  610(c)  of  the  RFA  requires 
agencies  to  publish  notice  in  the  Federal 
Register  of  those  rules  to  be  reviewed 
under  provisions  of  the  RFA  for 
economic  impact  on  small  businesses 
and  other  small  entities  within  the  next 
12  months.  Section  610(c)  specifies  that 
the  notice  shall  include  a  brief 
description  of  those  rules,  the  need  for 
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those  rules,  and  their  legal  basis,  and 
shall  invite  public  comment  on  the  rules 
under  review.  TTie  following  information 
is  provided  in  accordance  with 
provisions  of  section  610(c)  of  the  RFA. 

Review  of  CPSA  Rules 

In  1986.  the  Commission  completed 
the  review  required  by  section  610  of  17 
rules  issued  under  provisions  of  the 
Consumer  Product  Safety  Act  (CPSA) 
(15  U.S.C.  2051  et  seq.)  which  were  in 
existence  on  January  1, 1981,  and  which 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
The  Commission  published  a  notice  in 
the  Federal  Register  of  February  19, 1987 
(52  FR  5079)  to  announce  the  completion 
of  that  review  and  the  availability  of  a 
report  on  the  review  of  CPSA  rules  for 
economic  impact  on  small  businesses. 

The  CPSA  rules  reviewed  in  1986 
included  the  Safety  Standard  for  Walk- 
Behind  Power  Mowers  (16  CFR  part 
1205).  That  rule  was  issued  in  1979  to 
eliminate  or  reduce  risks  of  amputations 
of  toes  and  Hngers,  avulsions  (the 
tearing  of  flesh  or  a  part  of  the  body), 
lacerations,  contusions,  and  other 
serious  injuries  resulting  from  contact  of 
the  body  with  the  moving  blade  of  a 
power  lawn  mower.  The  standard 
contains  labeling  and  performance 
requirements.  The  labeHng  requirements 
are  appUcable  to  both  rotary  and  reel- 
type  power  mowers  and  became 
effective  on  December  31, 1979. 

Performance  Requirements  of  Mower 
Standaid 

As  issued  in  1979,  the  mower  standard 
included  performance  requirements 
applicable  to  rotary  power  mowers. 
Provisions  of  the  standard  applicable  to 
rotary  mowers  require  the  blade  to  be 
shielded  to  prevent  accidental  contact  of 
the  operator's  foot  with  a  moving  blade. 
The  standard  also  requires  that  rotary 
mowers  must  be  equipped  with  a  blade 
control  system  which  requires 
continuous  contact  of  the  control  by  the 
operator  for  the  blade  to  be  driven  and 
which  causes  the  blade  to  come  to  a 
complete  stop  within  3.0  seconds  after 
the  operator  releases  the  cdntrol.  When 
the  Commission  issued  the  standard,  it 
established  December  31, 1981,  as  the 
effective  date  for  the  performance 
requirements  for  rotary  power  mowers. 
However,  in  the  Commission's 
appropriations  legislation  for  1980  (Pub. 
L  96-526),  Congress  delayed  the 
effective  date  of  the  performance 
requirements  of  the  standard  until  June 
30.1982. 

The  mower  standard  was  the  subject 
of  seven  petitions  for  judicial  review 
which  were  consolidated  and  heard  by 
the  U.S.  Court  of  Appeals  for  the  Fifth 


Circuit  In  Southland  Mower  Co.  et  al.  v. 
CPSC.  619  F.2d  499  (1980),  the  court 
upheld  the  major  provisions  of  the 
standard,  but  vacated  one  requirement 
for  shielding  of  the  discharge  chute.  All 
other  blade-shielding  requirements  were 
upheld  by  the  Court  of  Appeals.  In  the 
Federal  Register  of  December  31. 1980 
(45  FR  86416),  the  Commission  amended 
the  standard  by  revoking  the 
requirement  which  was  vacated  by  the 
Southland  Mower  decision.  In 
accordance  with  provisions  of  the  1980 
appropriations  legislation,  the 
Commission  also  established  June  30, 
1982,  as  the  effectivedate  for  the 
performance  requirements  of  the 
standard. 

Amendment  of  Performance 
Requirements 

As  issued  by  the  Commission  in  1979, 
provisions  of  \he  standard  applicable  to 
the  blade  control  system  of  a  rotary 
power  mower  included  a  requirement 
that  if  the  mower  was  equipped  only 
with  manual  starting  controls,  the  blade 
control  system  must  stop  the  blade 
without  stopping  the  engine.  In  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  (Pub.  L  97-35.  95  Stat.  357.  August 
13, 1981),  Congress  directed  the 
Commission  to  amend  the  mower 
standard  to  permit  the  blade  control 
system  of  a  power  mower  with  only 
manual  starting  controls  to  stop  the 
engine  when  it  stops  the  movement  of 
the  blade  if  the  engine  starting  controls 
are  located  within  24  inches  of  the  top  of 
the  handle  of  the  mower,  or  if  the  mower 
has  a  protective  shield  which  extends 
360  degrees  around  the  mower  housing. 
The  Omnibus  Budget  Reconciliation  Act 
also  required  the  Conunission  to 
conduct  a  study  of  the  effect  of  that 
amendment  on  consumers  and  to  report 
the  results  of  the  study  within  two  years 
after  the  effective  date  of  the 
amendment. 

In  the  Federal  Register  of  November  5, 
1981  (46  FR  54932),  the  Commission 
issued  the  amendment  specified  by  the 
Omnibus  Budget  Reconciliation  Act,  to 
become  effective  on  June  30. 1982.  with 
the  other  performance  requirements  of 
the  standard.  The  Commission 
conducted  the  study  required  by  the 
Omnibus  Budget  Reconciliation  Act  and 
pubUshed  a  report  dated  June  30, 1984. 
entitled  "The  Effect  on  Consumers  of  the 
Amendments  to  die  Safety  Standard  for 
Walk-Behind  Power  Lawn  Mowers." 
The  report  discussed  whether  the 
amendment  directed  by  the  1981 
legislation  might  lead  to  an  increased 
niunber  of  instances  in  which  consumers 
defeat  the  blade-control  system  required 
by  the  standard.  The  report  also 
discussed  the  economic  effect  on 


consumers  of  the  amendment  directed 
by  the  1981  legislation.  A  copy  of  the 
report  is  available  without  charge  from 
the  Office  of  the  Secretary,  Consiuner 
Product  Safety  Commission, 
Washingtoa  DC  20207. 

When  the  Commission  reviewed  rules 
issued  under  the  Consumer  Product 
Safety  Act  which  were  in  existence  on 
January  1. 1981.  it  reviewed  only  the 
labeling  requirements  of  the  Safety 
Standard  for  Walk-Behmd  Power 
Mowers,  because  those  were  the  only  • 
provisions  of  the  standard  which  were 
in  effect  on  that  date.  In  the  report  on 
the  review  of  CPSA  rules,  the 
Commission  stated  that  it  would  review 
the  performance  requirements  of  the 
mower  standard  at  a  later  date,  but 
before  June  30. 1992. 

Review  of  Performance  Requirements 

In  accordance  with  provisions  of 
section  610(c)  of  the  RFA  (5  U.S.C. 
610(c)),  the  Commission  hereby  gives 
notice  that  during  the  next  12  months  it 
will  review  the  performance 
requirements  of  the  Safety  Standard  for 
Walk-Behind  Power  Mowers  codified  at 
16  CFR  1205.4  and  1205.5  and  invites  all 
interested  persons  to  submit  comments 
on  those  provisions  of  the  standard  by  • 
March  Sa  1992. 

Dated:  lanuary  22, 1992. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

[FR  Doc  92-2056  Filed  1-27-92;  8:45  am] 
MLUNO  CODE  USS-ei-M 


COMMOOTTY  FUTURES  TRADING 
COMMISSION 

17CFRPart4 

Exemption  for  Commodity  Pool 
Operators  and  Commoditif  Trading 
Advisors  for  Offerings  to  Qualified 
Eligible  Participants 

agency:  Commodity  Futures  Trading 

Commission. 

ACnow;  Proposed  rule. 

summary:  The  Conunodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  proposing  new  Rule  4.7. 
Under  this  proposal,  registered 
commodity  pool  operators  ("CPOs") 
could,  subject  to  certain  conditions, 
claim  relief  from  the  specific  disclosure, 
reporting  and  recordkeeping 
requirements  of  part  4  of  the 
Commission's  regulations,*  for  pools 


■  CofluniMion  rate*  icfeired  to  twrein  arc  found  al 
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offered  or  sold  to  qualified  eligible 
participants  in  a  private  offering  which 
qualiries  for  exemption  from  the 
registration  requirements  of  the 
Securities  Act  of  1933  ("Securities  Act"), 
pursuant  to  section  4(2)  of  that  Act  Rule 
4.7  would  exempt  these  CPOs,  upon  the 
niing  of  a  notice  of  claim  of  exemption, 
from  the  specific  disclosure 
requirements  of  Rule  4.21  (a)  through  (h) 
and  would  substitute  abbreviated 
reporting  and  recordkeeping         ' 
requirements  for  the  requirements  of 
Rules  4.22  and  4.23.  The  term  "qualified 
eligible  participant"  ("QEP")  would 
include  registered  futures  commission 
merchants  ("FCMs").  registered  brokers 
and  dealers,  certain  registered  CPOs 
and  conunodity  trading  advisors 
("CTAs")  as  well  various  other 
institutional  and  individual  investors 
that  meet  the  qualifications  set  forth  in 
the  rule. 

In  addition.  CTAs  who  direct  or  guide 
the  conunodity  interest  accounts  of 
clients  that  meet  the  requirements  for 
QEPs  set  forth  in  Rule  4.7  and  of 
commodity  pools  for  which  the  CPO  has 
obtained  relief  under  the  rule  could 
claim  exemption  froih  the  specific 
disclosure  requirements  of  Rule  4.31  (a) 
through  (g),  and  the  recordkeeping 
requirements  of  Rule  4.32  with  respect  to 
such  clients  and  commodity  pools. 
DATES:  Conunents  on  the  proposed  rule 
must  be  received  on  or  before  March  30, 
1992. 

AOOMESS:  Conunents  should  be  sent  to 
Jean  A.  Webb,  Secretary  of  the 
Commission,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581. 
FOR  FUflTHER  INFORMATKW  CONTACT: 
Susan  C.  Ervin,  Chief  Counsel,  or  France 
M.T.  Maca,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone:  (202) 
254-8955. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Commodity  Exchange  Act  (the 
"Act")  '  was  amended  in  1974  to  require 
the  registration  of  CPOs  and  CTAs  with 
the  Commission.'  Section  4m(l)  of  the 
Aqt  as  amended,  requires  each  person 
who  comes  within  the  definition  of  the 
term  "commodity  pool  operator"  in 
section  2(a)(1)(A)  of  the  Act  *  to  register 


with  the  Commission  as  a  CPO  or  to 
satisfy  the  requirements  for  an 
exemption  from  such  registration.  In 
addition,  each  person  who  comes  within 
the  definition  of  "commodity  trading 
advisor"  in  section  2(a)(1)(A)  of  the 
Act  *  is  required  to  register  as  such  with 
the  Commission  or  to  satisfy  the 
requirements  for  an  exemption  from 
such  registration. 

On  January  8. 1979,  the  Commission 
published  part  4  of  its  regulations  * 
relating  to  the  operations  and  activities 
of  CPOs  and  CTAs.  The  Commission 
stated  that  it  was  seeking  "to  protect 
pool  participants — ^particularly  those 
who  are  unsophisticated  in  financial 
matters — by  ensuring  that  they  are 
informed  about  the  material  facts 
regarding  the  pool  before  they  commit 
their  funds."  ^  Part  4  contains 
disclosure,  reporting  and  recordkeeping 
requirements  for  CPOs  (Rules  4.21, 4.22 
and  4.23,  respectively)  and  disclosure 
and  recordkeeping  requirements  for 
CTAs  (Rules  4.31  and  4.32.  respectively). 
In  addition,  Rules  4.20  and  4.30  relate  to 
the  disposition  of  pool  and  customer 
funds  by  CPOs  and  CTAs,  respectively. 

The  Disclosure  Document  for 
commodity  pools  *  must  contain 
business  and  disciplinary  information 
with  respect  to  the  CPO.  CTA  and 
principals  thereof,  the  pool's  investment 
objectives  and  its  past  performance 
record,  conflicts  of  interest  with  respect 
to  the  pool,  a  Risk  Disclosure  Statement 
and  other  prescribed  information.  CTAs 
are  also  required  to  deliver  a  Disclosure 
Document  prior  to  or  at  the  time  of 
solicitation  or  entering  into  an 


»  7  U.S.C.  2  (1988). 

*  Commodity  Futures  Trading  Commiuion  Act  of 
1974.  Pub.  L  93-463. 88  Stat.  1389. 1397  (1974). 

*  Section  Z(a)(l)(A)  of  the  Act  defines  a 
"commodity  pool  operator"  as: 

Any  person  engaged  in  a  business  which  is  of  the 
nature  of  an  investment  trust,  syndicate,  or  similar 


form  of  enterprise,  and  who,  in  connection 
therewith,  solicits,  accepts,  or  receives  from  others, 
funds  securities,  or  property,  either  directly  or 
through  capital  contributions,  the  sale  of  stock  or 
other  forms  of  securities,  or  otherwise,  for  the 
purpose  of  trading  in  any  commodity  for  future 
delivery  on  or  subject  to  the  rules  of  any  contract 
market  but  does  not  include  such  persons  not 
within  the  intent  of  this  definition  as  the 
Commission  may  specify  by  rule  or  regulation  or  by 
order. 

Rule  4.13  provides  an  exemption  from  CPO 
registration  for  the  operators  of  essentially  family, 
club  or  small  pools.  See  44  FR 1918  at  1919  (fan.  S 
1979). 

•  Section  2(a)(1)(A)  of  the  Act  deflnea  a 
"commodity  trading  advisor"  as: 

Any  person  who,  for  compensation  or  profit, 
engages  in  the  business  of  advising  others,  either 
directly  or  through  publications,  writings  or 
electronic  media,  as  to  the  value  of  or  the 
advisability  of  trading  in  any  contract  of  sale  of  a 
commodity  for  future  delivery  made  or  to  be  made 
on  or  subject  to  the  rules  of  a  contract  market,  any 
commodity  option  authorized  under  section  4c  or 
any  leverage  transaction  authorized  under  section 
19,  or  who,  for  compensation  or  profit,  and  as  a  part 
of  a  regular  business,  issues  or  promulgates 
analyses  or  reports  concerning  any  of  the  foregoing. 

•  Rules  4.1-4.41. 

^  44  FR  1918  at  1920  (January  S 1979). 

•  Rule  4il. 


agreement  to  direct  or  guide  the 
commodity  interest  account  of  a 
prospective  client.*  In  addition,  CPOs 
are  required  to  distribute  to  each 
participant  periodic  financial  reports 
and  a  certified  annual  report"*  and 
CPOs  and  CTAs  are  required  to 
maintain  and  make  available  for 
inspection  specified  books  and 
records.** 

In  implementing  its  statutory  mandate 
to  regulate  the  activities  of  CPOs  and 
CTAs,  the  Commission  has  endeavored 
to  construct  a  regulatory  framework  that 
avoids  unnecessary  burdens  without 
reducing  investor  protection.  Since  the 
adoption  of  the  Commission's  original 
part  4  regulations,  the  Commission  has 
refined  that  framework  as  appropriate 
to  respond  to  changing  market 
conditions  and  to  simplify  and 
streamline  the  regulatory  structure 
without  creating  regulatory  gaps.  For 
example,  Rules  4.5,  4.12(b)  and  4.14(a)(8) 
provide  exemptions  from  registration 
and/or  other  specified  part  4 
requirements  based  upon,  among  other 
things,  the  applicability  of  another 
federal  regulatory  framework  to  the 
CPOorCTA.*" 


•  Rule  4.31.  The  Disclosure  Document  for  CTAs 
must  contain,  among  other  things,  the  name  and 
business  background  of  the  CTA  and  of  each 
principal  thereof:  a  description  of  the  trading 
program:  and  types  of  commodity  interests  the  CTA 
intends  to  trade;  the  performance  record  of  the  CTA 
and  its  principals:  a  description  of  any  conflict  of 
interest  regarding  the  trading  program:  disclosure 
with' respect  to  material  actions  against  the  CTA. 
the  FCM  or  their  principals:  snd  a  Risk  Disclosure 
Statement. 

■•Rule  4.22. 

■  ■  Rules  4.23  and  4.32.  respectively  A  CPO's 
records  must  include  (1)  internal  trading  and 
operational  reports,  general  accounting  and 
financial  records  with  respect  to  the  pool  and  the 
CPO's  snd  its  principals'  own  accounts;  and  (2) 
participant  Information,  confirmations  from  carrying 
FCMs.  sales  literature  and  the  signed  statements  of 
prospective  participants  acknowledging  receipt  of 
the  pool  Disclosure  Document  with  respect  to  the 
pool  (Rule  4.23).  A  CTA  must  maintain  records 
similar  to  those  required  for  a  CPO  with  respect  to 
its  clients,  its  trading  program  and  its  own  account 
(Rule  4.32). 

"  Rule  4.5.  adopted  in  1985,  makes  available  an 
exclusion  from  the  definition  of  the  term 
"commodity  pool  operator"  to  certain  persons,  such 
as  registered  investment  companies  and  federally- 
chartered  banks,  that  are  regulated  under  another 
regulatory  framework  and  that  meet  specified 
operating  criteria.  Similariy,  in  1987  the  Commission 
adopted  Rule  4.14(a)(8).  which  makes  available  an 
exemption  from  CTA  registration  to  certain 
investment  advisers  registered  under  the  Investment 
Advisers  Act  of  1940.  Rule  4  12(b).  also  adopted  ill 
1987,  provides  an  exemption  pursuant  to  which 
certain  registered  CPOs  of  pools  offered  pursuant  to 
the  Securities  Act.  or  an  exemption  therefrom,  that 
meet  certain  operational  criteria  are  relieved  of 
many  of  the  specific  requirements  otherwise 
applicable  with  respect  to  disclosure  under  Rule 
4.21,  to  reporting  under  Rule  4.22  and  to 
recordkeeping  under  Rule  4.23. 
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In  addition,  where  appropriate,  the 
Division  of  Trading  and  Markets  has 
issued  no-^ction  letters  to  CPOs 
providing  relief  from  part  4  requirements 
based  upon,  among  other  things, 
evidence  of  the  financial  sophistication 
and  qualifications  of  pool  participants, 
prior  associations  between  the  pool 
participants  and  the  CPO,  and  the 
limited  nature  of  the  pool's 
contemplated  use  of  futures  and 
commodity  options  transactions." 

Part  4  of  the  Commission's  regulations 
has  not  been  extensively  revised  since 
the  Commission's  original  CPO 
disclosure  requirements  were  adopted  in 
1979.  In  the  intervening  years  the 
number  of  registered  CPOs  has  nearly 
doubled.'*  Assets  held  under 
management  by  CPOs  have  grown 
dramatically  and  the  range  of  available 
futures  and  option  contracts  has 
increased  substantially.^^  Many  large 
money  managers,  in  particular  many 
managers  for  institutional  investors,  are 
now  diversifying  and  hedging  their 
portfolios  by  investing  a  portion  of  the 
assets  under  their  management  in  the 
futures  markets.  As  a  result,  the  profile 
of  commodity  pool  participants  has 
evolved  to  include  institutional 
participants  and  other  highly  capitalized 
and  sophisticated  participants. 

In  light  of  these  developments,  and 
consistent  with  the  Commission's 
ongoing  program  for  review  of  Us  rules 
and  regulations,  the  Commission  has 
undertaken  a  comprehensive  review  of 
the  Part  5  regulations  to  ensure  that  the 
regulatory  framework  for  CPOs  and 
CTAs  continues  to  provide  adequate 
protection  to  pool  participants  and 
managed  account  customers  without 
imposing  unnecessary  regulatory 
burdens  upon  CPO  and  CTA  activities. 
The  Commission's  review  is  intended  to 
identify  areas  in  which  the  regulatory 
structure  can  be  streamlined  or 
simplified,  while  continuing  to  provide 


' '  See.  eg..  Dl  vitk»  of  Trading  and  Market* 
InlnpKUthre  Lettar  No.  87-8  (1887-1990  Transfer 
Binder).  Conm.  Fut  L  Rep.  (CCH]  1 23.973 
(November  8, 1987];  Division  of  Trading  and 
Market*  Interpretative  Letter  No.  B4-2  (1982-1964 
Transfer  Binder).  Comm.  Fut  L  Rep.  (CCH]  1 21,963 
(January  17, 1984);  and  Division  of  Trading  and 
MarkeU  IntetpreUtive  Letter  Na  85-8  (1984-1986 
Transfer  Bindrer),  Comm.  Fut.  L  Rep.  (CCH)  1 22.728 
(February  8, 1985). 

>«  In  April  1979  tiiere  were  819  penons  registered 
as  CPO*.  A*  of  October  1. 1901  there  were 
approximately  UWl. 

'  *  Managed  Account*  Reports  estimate*  public 
pod  aaaet*  at  tlS  milUan  in  1975,  S2S0  million  in 
1960  and  SOS  niUion  in  1963.  Figure*  compiled  by 
the  Natioiial  Future*  Aaaodation  indicate  that  the 
aaaets  of  commodity  pool*  (both  public  and  private) 
have  more  than  dooUMl  bom  the  end  of  1969  to  the 
end  of  the  flr*t  quarter  of  1991,  frtHn  S7.7  billion  to 
S18.4  billion.  Potufc*  and  commodity  option 
contract*  trading  on  exchanges  numbered  90  in  1978 
and  212  in  1990. 
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appropriate  customer  protection.  This 
proposal  constitutes  the  first  phase  of  a 
broader  review  of  part  4,  which  will  also 
include  consideration  of  the 
appropriateness  of  permitting  the  vtse  of 
a  two-part  Disclosure  Document.*'  In 
connection  with  this  review,  the 
Commission  has  solicited  the  views  of 
representatives  of  the  public  and  of  the 
industry.  On  April  17, 1989,  the 
Commission  created  the  Regulatory 
Coordination  Advisory  Committee 
("RCAC"),  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.*''  The  purpose  of  the 
RCAC  is  to  advise  the  Commission 
concerning,  among  other  things  ways  "to 
improve  coordination  among  domestic 
*  *  *  regulatory  structures  to  enhance 
operational  efficiency  and  capabilities 
of  users"  and  to  "enable  the 
Commission  to  assess  possible 
statutory,  regulatory  or  policy 
alternatives  and  practical 
considerations  in  a  rapidly  growing  and 
changing  industry  and  global 
marketplace."  **  At  its  first  meeting  on 
September  28, 1990,  the  RCAC 
established  a  Working  Group  ("Working 
Group")  to  identify  issues  relating  to 
CPOs  and  CTAs. 

The  Working  Group  suggested  to  the 
RCAC,  among  other  things,  that  the 
Commission  adopt  an  exemption  from 
the  registration,  disclosure, 
recordkeeping  and  reporting 
requirements  for  CPOs  with  respect  to 
commodity  pools  that  only  accept 
"accredited  investors"  meeting  the 
standards  set  forth  by  the  Securities  and 
Exchange  Commission  ("SEC")  in 
Regulation  D  *•  under  the  Securities 


'*  Such  a  document  would  have  two  parts,  a 
siunmary  Disclosure  Document,  provided  to  all 
prospective  pool  participants,  containing  the 
information  necessary  for  prospective  participants 
to  decide  whether  to  participate  in  the  pool:  and  a 
second  part,  which  would  be  made  available  upon 
request,  containing  additional  and  more  detailed 
information  of  interest  to  some  investors.  The 
Commission  will  address  this  issue  in  a  separate 
release. 

■  ^  5  U.S.C  App.  2,  section  1.  el  se<j..  as  amended 
(1988). 

■  *  See  Charter  of  the  Commodity  Fuhires  Trading 
Commission  Regulatory  Coordination  Advisory 
Committee.  See  also  the  notice  of  the  establishment 
of  the  RCAC  54  FR  15245  (April  17, 1969). 

'•  17  CFR  230.Sm-Z3a506  (1991).  Regulation  D 
was  adopted  in  1962  "to  achieve  uniformity 
between  Federal  and  state  exemptions  in  order  to 
facilitate  capital  fonnation  consistent  with  the 
protection  of  tnvestoct"  (47  FR  11251  at  11252 
(March  18. 1982)).  On  September  21, 1963.  the  North 
American  Securitie*  Adaiini*trators  Association 
("NASAA").  an  association  of  securities 
commisaioners  from  each  of  the  state*  and 
jurisidictions  of  the  United  States  and  from  aeveral 
Canadian  provinces,  promulgated  a  model  Uniform 
Limited  Offering  Exemption  ("ULOE")  intended  to 
coordinate  the  regulation  of  limited  and  private 
offerings  by  the  state*  with  SEC  Regulation  O. 
Among  other  things.  Regulation  D  provide*  a  "sale 


Act.  This  suggestion  was  based  upon  the 
premise  that  accredited  investors  are 
"sophisticated  investors"  who  are 
"capable  of  protecting  their  own 
financial  interests  and  would  benefit 
from  reduction  of  the  unnecessary  costs 
currently  associated  with  providing 
them  with  such  investment 
opportunities."  *"  The  Working  Group 
noted  that  neither  the  SEC  nor  most 
state  Blue  Sky  law  require  any  specific 
disclosure  for  Regulation  D  offerings 
that  are  made  only  to  accredited 
investors  and  concluded  that  the 
reduction  in  regulatory  offering  costs 
that  would  result  from  such  exemption 
would  "provide  accredited  investors 
with  an  opportunity  to  invest  in 
commodity  poQls  more  efficiently  with 
less  cost." 

II.  The  Proposed  Rule 

Based  upon  its  review  of  the  part  4 
regulations  in  light  of  more  than  a 
decade  of  experience  in  administering 
the  existing  framework,  the  evolution  of 
commodity  pools,  the  change  in  the  pool 
participant  profile  during  tbds  period  and 
the  foregoing  discussions  with  the 
RCAC  and  other  interested  parties,  the 
Commission  has  determined  to  seek 
public  comment  on  a  revised  regulatory 
framework  that  would  be  available  to 
CPOs  privately  offering  commodity 
pools  solely  to  certain  highly  accredited 
investors  and  to  CTAs  providing 
commodity  interest  trading  advice  to 
such  commodity  pools  and  to  highly 
accredited  investors. 

In  particular,  the  Commission  is 
seeking  comment  on  proposed  Rule  4.7. 
In  proposing  Rule  4.7.  the  Commission 
has  the  dual  objective,  consistent  with 
its  customer  protection  role,  of:  (1) 
Reducing  unnecessary  regulatory 
prescriptions  for  CPOs  offering  pool 
participations  only  to  persons  who, 
based  upon  the  qualifying  criteria  in  the 
proposed  rule,  do  not  appear  to  need  the 
full  protections  offered  by  the  part  4 
framework;  and  (2)  coordinating  its  rules 
with  those  of  the  SEC  applicable  to 
private  offerings^xempt  from 
registration  pursuant  to  section  4(2)  of  . 
the  Securities  Act  so  that  most 
qualifying  offerings  may  operate  imder 


harbor"  exenptioa  from  the  regiatration 
requhements  of  the  Securitie*  Act  for  certain 
private  offeringi  sold  primarily  to  accredited 
inveetocs  and  to  a  apetilkd  number  of  non- 
accredited  investor*  upon  the  filing  of  a  notice. 

Pursuant  to  CFTC  Rule  13.2  a  Chicago  law  firm, 
Vedder.  Price,  Kau&nan  ft  Kanunhob  also 
petitioned  the  Coauni*eioa  to  estabtish  *uch  a  rale 
in  a  Petition  for  Raiemaking  dated  December  1& 
199a 

*<■  See  the  Working  Croup  "Issue  Paper" 
presented  at  the  Novembtr  28, 1980  meeting  of  the 
RCAC 
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an  exemption  from  otherwise  applicable 
requirements  of  both  the  Commodity 
Exchange  Act  and  the  securities  laws." 
Establishment  of  a  general  exemption  of 
this  nature  based  upon  the  financial 
qualifications  and  investment 
sophistication  of  the  offerees  expands 
the  reatoning  of  the  case-by-case  rehef 
from  CPO  regulation  previously 
extended  to  certain  collective 
investment  funds  formed  by  persons 
with  substantial  prior  associations  with 
the  funds'  manager  and  evident 
Hnancial  sophistication  by  virtue  of 
professional  experience  or  financial 
resoiuces. 

In  light  of  the  differences  between 
futures  and  securities  investments  and 
the  Commission's  historical  approach  to 
pool  oUsclosure.  the  Commission  is 
proposing  to  extend  relief  only  to 
offerings  made  to  persons  who  generally 
would  qualify  as  accredited  investors 
under  SEC  Regulation  D  and  who  also 
satisfy  additional  requirements  relating 
to  investment  resources  and  expertise. 
The  Commission  believes  that  because 
of  the  unique  characteristics  of  futures 
trading,  participants  in  a  coounodity 
pool  for  which  no  specific  disclosure  is 
prescribed  must  demonstrate  a  higher 
level  of  qualification  than  do  investors 
in  a  securities  investment  vehicle. 

Proposed  Rule  4.7  would  provide  a 
basis  for  exemption  from  the  specific 
requirements  of  Rules  4.21, 4.22  and  4.23, 
the  disclosure,  reporting  and 
recordkeeping  requirements  applicable 
to  CPOs,  for  registered  CPOs  in 
connection  with  their  operation  of 
commodity  pools  offered  and  sold 
exclusively  to  qualified  eligible 
participants  in  an  offering  which 
qualifies  for  exemption  from  registration 
under  section  4(2)  of  the  Securities  Act 
("qualified  eligible  pools"),  subject  to 
the  terms  and  conditions  stated  in  Rule 
4.7.  The  exemption  would  include  relief 
from  all  of  the  specific  disclosure 
requirements  of  Rule  4.21.  With  respect 
to  reporting  and  recordkeeping,  the 
requirements  would  be  streamlined. 

Such  CPOs  would,  however,  remain 
subject  to  all  other  applicable 
requirements  of  the  Act  and  the 
Commission's  regulations  thereunder. 
For  example,  they  would  remain  subject 
to  the  anti-fraud  provisions  of  sections 
4b  and  4o  of  the  Act,  7  U.S.C.  sections 
6b  and  6o  (1988),"  the  prohibited 


activities  and  advertising  provisions 
applicable  to  CPOs  in  Rules  4.20  "  and 
4.41.**  respectively,  the  reporting 
requirements  for  traders  set  forth  in 
parts  15, 18  and  19  of  the  Commission's 
regulations  and  other  relevant 
regulations.**  Moreover,  any 
representations  made  in  connection  with 
the  sale  of  participations  in  qualified 
eligible  pools  would  be  required  to 
include  any  additional  disclosures 
necessary  to  make  such  representations, 
in  the  context  in  which  they  are  made, 
not  misleading. 

The  Commission  also  believes  that  it 
is  appropriate  to  provide  relief  from  the 
specific  disclosure  and  recordkeeping 
requirements  of  Rules  4.31  and  4.32  to 
the  CTAs  of  clients  who  meet  the  QEP 
criteria  ("qualified  eligible  clients")  and 
of  commodify  pools  whose  CPOs  have 
obtained  the  corresponding  disclosure 
or  recordkeeping  relief  under  proposed 
Rule  4.7.  The  rationale  for  proposing 
relief  for  CTAs  is  analogous  to  that  for 
proposing  relief  for  CPOs,  i.e..  that  QEPs 
are  sophisticated  investors  who  have 
the  financial  abilify  and  experience 
necessary  to  understand  the  risks  of 
futures  trading  and  to  obtain  the 
information  they  require.  Accordingly, 
as  more  fully  discussed  infra,  the 
Commission  has  included  such  relief  for 
CTAs  in  proposed  Rule  4.7. 

In  connection  with  the  proposed  rule, 
the  Commission  is  also  considering 
giving  relief  to  CPOs  and  CTAs  who 
have  claimed  exemption  from  disclosure 
under  proposed  Rule  4.7  from  disclosing 
in  the  Disclosure  Document  for  other 
pools  and  clients  their  performance 
records  with  respect  to  qualified  eligible 
pools  and  clients  for  which  an 
exemption  has  been  claimed.  However, 
the  performance  of  qualified  eligible 
pools  or  clients  could  not  be  selectively 
disclosed.  CPOs  and  CTAs  who  elected 
to  disclose  performance  records  with 
respect  to  pools  or  clients  for  which  a 


*'  Becaaae  many  states  have  adopted  a  private 
offering  exmnption.  the  cominisaion  has  no  reason 
to  believe  that  proposed  Rule  4.7  would  be 
inconsistent  with  the  states'  regulationa  governing 
such  offerings. 

**  Generally,  section  4b  of  the  Act  prohibits 
fraudulent  truMadions  In  connection  with  the  sale 
of  a  commodity  aubiect  to  the  rules  of  a  contract 
market  or  of  a  commodity  for  future  delivery. 


Section  4o  of  the  Act  prohibits  CP^s  CIAs  and 
their  aaaodated  peraoos  irom  employing  any  aevice. 
scheme,  or  artifice  to  defraud  a  pool  participant  or 
prospective  pool  participant  or  from  engaging  in  any 
transaction,  practice  or  course  of  business  which 
operates  as  a  fraud  or  deceit  upon  such  participant. 
In  addition.  CPOa,  CTAs  and  their  associated 
persons  are  precluded  from  representing  or  implying 
that  they  have  been  sponsored,  recommended  or 
approved  by  the  United  States  or  by  any  agency  or 
ofTicer  thereof. 

■*  Pursuant  to  Rula  12a  a  CPO  is  required  to 
"operate  ila  pool  as  an  entity  cognizable  as  a  legal 
entity  separate  from  that  of  the  pool  operator"  and 
is  prohibited  from  commingUng  the  property  of  a 
pool  it  operates  with  the  property  of  any  other 
person. 

"  Rule  4.41  prohibits  the  use  of  any  deceptive  or 
fraudulent  advertislog  and  prescribes  a  specific 
legend  that  must  be  prominently  displayed  in  a 
Disclosure  Document  that  indudes  simulated  or 
hypothetical  performance  information. 

»  E.g..  Rules  33.9  and  33.10. 


4.7  exemption  is  applicable  would  be 
required  to  do  so  as  to  all  of  their 
qualified  eligible  pools  and  clients,  as 
prescribed  by  Rules  4.21  and  4.31, 
respectively,  and  to  maintain  the 
records  necessary  to  substantiate  their 
performance  computations.  CPOs  and 
CTAs  electing  not  to  make  such 
disclosures  would  be  required  to  include 
a  legend  in  the  Disclosure  Documents 
for  other  pools  and  clients  indicating 
that  they  operate  or  have  operated  pools 
or  advised  clients  with  respect  to  which 
an  exemption  from  disclosure  had  been 
claimed  pursuant  to  Rule  4.7  and  that 
this  Disclosure  Document  does  not 
include  the  performance  record  with 
respect  to  such  pools  or  clients.**  The 
Commission  requests  comment  on 
whether  this  exemption  from  disclosing 
the  performance  of  qualified  eligible 
pools  and  clients  is  appropriate.  The 
Commission  also  requests  comment  on 
all  aspects  of  the  proposed  rule  and  in 
particidar  on  the  proposed  QEP 
definition. 

ill.  Sectkm  by  Sectkm  Analysis 

A.  Definition  of  "Qualified  Eligible 
Participant" 

As  noted  above,  the  proposed 
exemption  would  apply  only  to  offerings 
of  pool  participations  to  "qualified 
eligible  participants,"  as  that  term 
would  be  defined  in  proposed  Rule 
4.7(a)(1).  The  Commission  is  proposing  a 
definition  of  QEP  that  is  designed 
generally  to  include  persons  who  qualify 
as  accredited  investors  under  Regulation 
D  and  who  meet  certain  additional 
qualifications  as  set  forth  in  the 
proposed  rule.  The  term  "accredited 
investor,"  defined  in  Regulation  D. 
includes  individuals  with  specified 
income  or  net  worth,  corporations, 
partnerships  and  trusts  that,  among 
other  things,  have  total  assets  in  excess 
of  $5,000,000.  and  certain  institutional 
investors. 

Using  the  "accredited  investor" 
definition  as  a  foundation,  proposed 
Rule  4.7  defines  categories  of  QEPs  *' 


**  Pursuant  to  Rule  4.21(a)(4)  the  operator  of  a 
pool  that  has  traded  commodity  interests  for  twelve 
months  or  more  preceding  the  date  of  the  Disclosure 
Document  is  not  required  to  provide  the 
performance  record  of  its  other  pools.  Accordingly, 
the  legend  requirement  would  not  apply  to  the 
Disclosure  Document  of  such  pools. 

"  These  categories  include  (1)  Investment 
professionals:  (2)  certain  registered  investment 
oompanioa  and  busiaeaa  development  companies, 
banks,  savings  and  loans  and  other  Hnancial 
institulioaa,  insurance  companies,  private  business 
developaant  coopaniea.  certain  employee  benefit 
plans,  charitabl*  oiftnixations.  corporations, 
business  tivsta.  limited  partnenhips.  pools,  trusts, 
insurance  oonpany  separate  accounts,  bank 
collective  trusts  and  qualified  natural  persons:  and 
(3)  entities  in  which  all  beneficial  owners  arc  QEPs. 
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based  upon  objective  indicia  that  such 
persons  possess  either  the  investment 
expertise  and  experience  necessary  to 
understand  the  risks  involved,  as 
evidenced  by  the  registered  status  of 
certain  investment  professionals,  or 
have  an  investment  portfolio  of  a  size 
sufflcient  to  indicate  that  the  participant 
has  substantial  investment  experience 
and  thus  a  high  degree  of  sophistication 
with  regard  to  investments  as  well  as 
financial  resources  to  withstand  the 
risks  of  their  investments.**  The 
Commission  considered  alternative 
financial  qualifications,  such  as  certain 
levels  of  net  worth  or  total  assets,  but 
concluded  that  investment  experience 
as  evidenced  by  portfolio  holdings  is  a 
better  gauge  of  financial  sophistication 
for  a  commodity  pool  participant.  To 
come  within  the  QEP  definition, 
investment  professionals  and  entities 
such  as  banks,  savings  and  loan 
associations,  other  financial  institutions 
and  insurance  companies  may  either 
purchase  interests  in  the  pool  for  their 
own  accounts,  i.e.,  for  accounts  of  which 
they  are  the  sole  beneficial  owner,  or  as 
fiduciaries  for  the  account  of  a  QEP.  All 
other  QEPs  proposed  in  paragraph 
4.7(a](2]  would  be  required  to  be 
purchasing  units  for  their  own  accounts. 

The  first  class  of  QEPs  would  reach 
more  categories  of  investment 
professionals  than  does  Regulation  D.  It 
would  include,  in  addition  to  registered 
broker-dealers  which  are  accredited 
investors  under  Regulation  D,  certain 
Commission  registrants  listed  in  Rule 
4.7(a)(1),  specifically,  registered  FCMs 
and  registered  CPOs  and  CTAs  meeting 
specified  standards  concerning  assets 
under  management,  and  the  CPOs  of  the 
pools  being  offered.  These  investment 
professionals  may  be  presumed  to  have 
sufficient  expertise  to  evaluate  the  risks 
and  benefits  of  investing  in  a  commodity 
pool.  In  addition,  the  Commission  notes 
that  registered  FCMs  and  broker-dealers 
are  subject  to  minimum  financial 
requirements  under  the  Commission's 
and  SEC's  respective  rules."  TTie 
Commission  has  proposed  that  to 
constitute  a  QEP  under  proposed  Rule 
4.7,  a  registered  CPO,  unless  it  is  the 
CPO  of  the  pool  being  offered,  must 


**  The  SEC  has  used  this  "portfolio  concept"  to 
define  "qualified  institutional  buyers"  for  the 
purposes  cf  Rule  144A  (17  CFR  230.144A  (1991)) 
which  provides  a  safe  harbor  exemption  from  the 
registration  requirements  of  the  Securities  Act  for 
resales  of  restricted  securities  to  "qualified 
institutional  buyers."  The  portfolio  value  required  of 
a  QEP  under  proposed  Rule  4.7  is  much  lower  than 
that  required  by  the  SF.C  for  a  qualified  institutional 
buyer  under  Rule  144A  because,  among  other  things, 
the  Rule  4.7  exemption  is  not  an  exemption  from 
CPO  or  CTA  registration. 

»•  17  CFR  1.17  (1991)  and  17  CFR  Z40.15c3-1 
(1991).  respectively. 
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operate  commodity  pools  which,  in  the 
aggregate,  have  total  assets  in  excess  of 
$10,000,000,  and  that  a  registered  CTA 
must  provide  commodity  interest  trading 
advice  to  accounts  that,  in  the  aggregate, 
have  total  assets  in  excess  of  $10,000,000 
actually  deposited  at  FCM(s).  As  noted 
above,  however,  such  CPOs  and  CTAs 
are  QEPs  only  when  acting  for  an 
account  of  which  they  are  the  sole 
beneficial  owner  or  for  the  account  of  a 
QEP. 

The  second  class  of  QEPs  would 
consist  of  natural  persons  and  entities, 
listed  in  proposed  Rule  4.7(a)(2),  who 
meet  the  financial  requirements  set  forth 
therein.  To  promote  the  objective  of 
harmonization  of  CFTC  and  SEC 
requirements,  this  class  of  QEPs  also 
would  include,  among  others,  the 
categories  of  persons  who  are 
accredited  investors  under  Regulation  D. 
except  as  noted  below.  However,  as 
discussed  above,  the  proposed  Rule  4.7 
exemption  would  impose  the  added 
requirement  that  such  accredited 
investors  own  and  control  at  least 
$5,000,000  in  securities  (including  pool 
participations)  of  issuers  not  affiliated 
with  them  or  have  deposited  at  least 
$1,000,000  initial  margin  and  option 
premiums  for  commodity  interest 
trading.'**  This  requirement  could  be 
met  with  a  portfolio  containing  a 
combination  of  securities  and 
commodity  interests  provided  that  the 
sum  of  the  amounts  of  securities  held  in 
and  futures  margin  and  option  premiums 
deposited  for  a  mixed  portfolio, 
expressed  as  a  percentage  of  the 
minimum  amounts  of  securities  required 
to  be  held  and  futures  margin  and  option 
premiums  required  to  be  deposited  by 
Rule  4.7,  equals  one  hundred  percent 
For  example,  to  be  a  QEP  a  person  listed 
in  Rule  4.7(a)(2)  with  a  mixed  portfolio 
who  owned  and  invested  $1,250,000  in 
seciuities — which  is  25%  of  the  required 
securities  portfolio  amount — would  have 
to  have  deposited  at  least  75% — 
$750,000 — of  the  futures  margin  and 
option  premiums  required  to  meet  the 
total  futures  portfolio  requirement.  Of 
course,  securities  deposited  as  margin  or 
option  premium  with  a  futures 
commission  merchant  for  commodity 
interest  trading  and  counted  in  the 
margin  or  option  premium  component  of 
a  mixed  portfolio  could  not  also  be 
counted  in  the  securities  component  of 
the  portfolio.  As  an  added  protection, 
the  Commission  also  proposes  to 
establish  the  level  of  total  assets 


*"  Of  course,  this  portfolio  must  be  a  bona  fide 
portfolio  of  a  size  customary  for  the  participant.  A 
portfolio  created  specifically  to  obtain  QEP  status 
would  not  comply  with  the  intent  of  proposed  Rule 
4.7. 


required  for  corporations,  trusts  and 
other  business  enterprises  at  $10,000,000 
rather  than  $5,000,000  as  prescribed  in 
Regulation  D  and  to  impose  the  same 
requirement  on  registered  investment 
companies. 

QEPs  which  meet  the  portfolio 
requirement  may  include  certain  entities 
that  are  not  explicitly  enumerated  in 
Regulation  D  but  are  passive  investment 
vehicles  of  the  type  Regulation  D  covers. 
For  example,  commodity  pools, 
insurance  company  separate  accounts, 
bank  collective  trusts  as  well  as  any 
governmental  entities,  whether  domestic 
or  foreign,  or  political  subdivisions 
thereof,  and  multinational  or 
supranational  entities  '*  and  their 
instrumentalities,  agencies  or 
departments  would  qualify  as  QEPs  if 
they  had  the  prescribed  financial 
resources  and  access  to  appropriate 
investment  advice. 

The  participation  of  a  pool,  insurance 
company  separate  account  or  bank 
collective  trust  in  a  qualified  eligible 
pool  would  be  required  to  be  directed  by 
a  QEP.  In  additior^  unless  all  equity 
owners  of  such  entities  are  QEPs,  no 
more  than  ten  percent  of  their  assets 
could  be  used  to  purchase  participations 
in  a  qualified  eligible  pool.  This 
limitation  is  imposed  because 
participants  in  these  entities  may  not  be 
QEPs  and  thus  could  not  invest  in  a 
qualified  eligible  pool  based  on  their 
own  financial  qualifications  and 
investment  sophistication. 

Under  Regulation  D,  corporations, 
business  trusts,  partnerships  and  trusts 
are  not  accredited  investors  if  they  were 
formed  "for  the  specific  purpose  of 
acquiring  the  securities  offered."  The 
Commission  would  apply  this  limitation 
to  those  entities  as  well  as  to  registered 
investment  companies  and  business 
development  companies  to  preclude 
unqualified  participants  from  purchasing 
participations  in  a  Rule  4.7  pool  through 
a  pooled  investment  vehicle.'* 

Business  development  companies 
("BDCs")  are  accredited  investors  under 
Regulation  D.  It  appears  that  BDCs  are 
not  prohibited  from  investing  a  small 
portion  of  their  assets  in  commodity 


*■  Multinational  and  supranational  entities 
include  the  International  Bank  for  Reconstruction 
and  Development  the  International  Development 
Bank,  the  Asian  Development  Bank,  the  African 
Development  Bank,  the  European  Investment  Bank 
and  other  mu'liiutional  lending  institutions  or 
regional  development  institutions  in  which  the 
United  States  government  is  a  shareholder  or 
contributing  member. 

'*  These  limitations  would  preclude  unqualified 
investors  from  using  QEPs  to  gain  accesa  to 
participations  in  a  pool  designed  for  QEPt  by  using 
a  QEP  as  intermediary  for  purposes  of  invesling  in  a 
pool  or  establishing  a  managed  account. 
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pools.'*  Accordingly,  the  Commission 
has  included  qualified  BDCs  in  the  QEP 
definition.  However,  the  Commission 
requests  comment  on  whether  such 
inclusion' is  appropriate. 

Although  small  business  investment 
companies  ("SBICs")  are  accredited 
investors  under  Regulation  D,  the 
Commission  has  not  proposed  to  include 
them  as  QEPs.  SBICs  operate  under  the 
Small  Business  Investment  Act 
("SBIA")  **  with  the  primary  function 
"to  provide  a  source  of  needed  equity 
capital  for  small  concerns."  "  Because 
providing  equity  capital  for  small 
concerns  is  required  to  be  the  primary 
function  of  SBICs,  rather  than  their 
exclusive  function,  it  would  appear  that 
SBICs  may  be  permitted  to  place  a 
portion  of  their  assets  in  commodity 
pools  for  investment  purposes.  The 
Commission  is  requesting  conunent  as  to 
whether  SBICs  should  be  given  QEP 
status  to  allow  them  to  invest  in 
qualified  eligible  pools  to  the  extent 
Uiey  may  lawfully  do  so  under  the  SBIA. 

Entities  in  which  all  of  the  equity 
owners  are  QEPs  would  also  be  QEPs 
and  would  not  be  subject  to  the  portfoho 
requirement  lliese  QEPs  would 
constitute  the  third  class  of  QEPs.  Under 
Rule  4.7,  a  pool  could  qualify  as  a  QEP 
in  one  of  two  ways:  (1)  Under  proposed 
§  4.7(a)(3).  if  all  participants  in  the  pool 
were  QEPs:  and  (2)  under  proposed 
§  4.7(a)(2)(xi)  if  the  pool  had  total  assets 
in  excess  of  $10,000,000.  was  not  formed 
for  the  specific  purpose  of  participating 
in  the  qualified  eligible  pool  offered  and 
its  participation  in  such  qualified 
eligible  pool  was  directed  by  a  QEP.  In 
the  latter  case,  as  noted  above,  unless 
all  pool  participants  were  QEPs,  the 
pool  could  not  invest  more  than  ten 
percent  of  its  assets  in  the  qualified 
eligible  pool'* 


**  BDCs  are  nqvlred  lo  iavMt  70  percent  of  their 
assets,  in  the  caie  of  BDCa  M  defined  in  MctioB 
2(a)(4S)  of  the  Investment  Company  Act  of  1940 
("ICA**].  or  60  percent  of  their  assets,  in  the  case  of 
BDCs  as  defined  in  section  202(8)  of  the  Investment 
Adviaers  Act  of  1910  TIAA").  in  securities  of 
"eligible  portfolio  companies"  and  to  give 
significant  managerial  assistanre  to  such 
companies.  Pursuant  to  section  2(a)(4e)(A)  of  the 
ICA.  an  eiigibte  portfolio  company  may  neither  be 
an  investment  company  as  dcJined  in  section  S  of 
the  ICA  nor  a  ooaipany  which  ia  excluded  bom  the 
definition  of  investment  company  solely  by  section 
3(c)  of  the  ICA.  Thus,  thirty  percent  of  the 
company's  assets  in  tlM  caae  of  BDCs  defined  in 
section  2(aN4S|  of  the  iCA  and  forty  percent  of  the 
company's  assets  in  the  case  of  BDCs  defined  in 
section  202(a)  of  the  lAA  are  not  subject  to  specified 
use  requirements. 

**  15  U.S.a  681  et  leg.  (1968). 

»l$U.S.CS0«(a)(l«88). 

**  As  pert  of  its  overall  review  of  part  4 
disdaem*  reqairements,  the  Coramissiaa  may 
provide  additional  relief  «vith  respect  to  pools 
investing  In  othrr  pools. 


As  stated  above,  the  Commission 
definition  of  QEP  is  broader  than  the 
Regulation  D  definition  of  accredited 
investor  because  it  includes  certain 
Commission  registrants  and  specified 
entities  which  are  not  accredited 
investors  imder  Regtdation  D. 
Nonetheless,  offerings  including  such 
registrants  should  not  necessarily  be 
disqualified  bom  the  Regulation  D  safe 
harbor.  For  example,  a  registered  FCZM 
would  be  a  QEP  under  proposed  Rule  4.7 
and,  if  the  FCM  were  a  corporation  or 
partnership  not  formed  for  the  specific 
purpose  of  acquiring  the  securities 
offered,  and  had  total  assets  in  excess  of 
$5,000,000,  it  would  also  qualify  as  an 
accredited  investor  tmder  Regulation 

The  Commission  requests  comment  on 
the  various  aspects  of  the  QEP 

definition.  In  particular,  comment  is 
requested  on  the  adequacy  of  the 
proposed  financial  standards  for  natural 
persons  and  entities. 

B.  Relief  for  CPOs 

1.  Relief  From  Disclosure 

Pursuant  to  proposed  Rule  4.7(b](l)(i), 
a  registered  CPO  who  offers  or  sells 
participations  in  a  qualified  eligible  pool 
could  claim  relief  bom  the  specific 
disclosure  reqtiirements  of  Rule  4.21 
with  respect  to  that  pool  by  filing  a 
notice  of  claim  for  exemption  containing 
specific  representations.  Registered 
CPOs  operating  qualified  eligible  pools 
and  filing  the  requisite  notice  would  be 
exempt  from  providing  to  prospective 
participants  and  filing  with  the 
Commission  a  Disclosure  Document  for 
the  qualified  eligible  pool  and.  if  an 
offering  memorandiun  were  distributed 
to  prospective  participants  in  the  pool, 
such  offering  memorandum  would  not 
be  required  to  contain  the  information 
specified  in  Rule  4.21.'*  However,  any 
Disclosure  Document  or  offering 
memorandum  distributed  to  prospective 
participants  in  the  pool  would  be 
required  to  include  all  information 
necessary  to  make  such  offering 
memorandum  not  misleading  and  to 
prominently  display  on  its  cover  page 
the  legend  prescribed  in  i  47(b)(l)(i) 
notifying  such  investors  that  such 
offering  memorandum  was  not  filed  with 


*'  In  addition,  persons  who  would  be  QEPs  under 
'proposed  Rule  4.7  but  not  accredited  investors    ' 
under  Regulation  D  could  be  coonled  among  the 
non-accredited  investors  allowed  to  participate  in  a 
Regalatian  D  offering.  In  dils  case,  however,  while 
the  CPO  could  daim  raUef  from  ntaking  the  specific 
disclosures  set  forth  in  Rule  4.21.  it  would  be 
required  to  make  any  disdosaras  spedfted  in 
Regulation  O  to  any  quaURad  eligible  paitidpant 
which  is  not  an  accredited  investor  under 
Regulation  a 
**  See  n.  B  supra  and  accompanying  text. 


the  Commission  and  that  the 
Commission  did  not  review  or  approve 
it.  The  exemption  from  Rule  AJil 
provided  by  proposed  Rule  4.7  would 
not  relieve  the  CPO  from  the  antifraud 
'proscriptions  of  sections  4b  and  4o  of 
the  Act.»» 

2.  Relief  From  Reporting 

Rule  4.22(a)  requires  a  CPO  to 
distribute  to  each  participant  in  a  pool 
that  it  operates  monthly  or  quarterly 
financial  statements  containing  the 
information  specified  in  the  rule.*** 
Pursuant  to  proposed  Rule  4.7(b)(l)(ii),  a 
registered  CPO  who  offers  or  sells 
participations  in  a  qualified  eligible  pool 
could  claim  relief  from  the  specific 
periodic  reporting  requirements  of  Rule 
4.22(a).  The  CPO  would  be  required, 
however,  to  distribute  no  less  than 
quarterly  to  each  participant  in  a  pool 
for  which  Rule  4.7  periodic  reporting 
relief  has  been  claimed  an  abbreviated 
account  statement,  signed  and  affirmed 
as  required  by  paragraph  Rule  4.22(h). 
This  abbreviated  account  statement 
would  be  required  to  indicate  only  the 
net  asset  value  of  the  pool  as  of  the  end 
of  the  reporting  period;  the  change  in  net 
asset  value  from  the  end  of  the  last 
reporting  periotl;  and  the  net  asset  value 
per  outstanding  unit  of  participation  in 
the  pool  as  of  the  end  of  the  reporting 
period.  This  simplified  reporting 
requirement  is  similar  to  the  reduced 
reporting  requirement  provided  under 
Rule  4.12(b)  for  commixlify  pools 
principally  engaged  in  securities 
transactions  and  satisfying  the  other 
requirements  of  that  rule.*' 


'*  This  provision  would  be  consistent  with  the 
exemption  from  disclosure  provided  to  certain 
offerings  made  pursuant  to  Regulation  D  as  well  as 
with  the  requirement  for  such  oITeringi  to  comply 
with  the  antifraud.  civil  liability,  and  other 
provisions  of  the  federal  securities  laws.  See  Rule 
lOb-5. 17  CFR  240.10b-5  (1991). 

♦•The  account  statement  must  be  distributed  at 
least  monthly  in  tne  case  of  pools  with  net  assets  of 
more  than  SSOOjOOO  st  the  beginning  of  the  pool's 
fiscal  year,  otherwise  at  least  quarterly  (Rule 
4.22(b)). 

*■  The  operating  criteria  of  Rule  4.12(b)  pools 
include  that  they  generally  and  routinely  engage  in 
buyii^  and  selling  securities  and  securities^ierived 
instruments,  that  th^  commit  no  more  titan  ten 
percent  of  their  assets  to  establish  commodity 
interest  positions  and  that  they  trade  such 
commodity  interests  in  a  manner  solely  inddental 
to  their  securities  trading  activities.  See  n.  12  supra. 
The  premise  of  the  Rule  4.12(b)  ewmplion  U  that 
the  extent  and  nature  of  the  oommodily  interest 
trading  of  the  pool  warrants  relief  From  the  specific 
requirements  of  Rules  4.21  and  4.22  in  reliance  upon 
substituted  compliance  in  the  form  of  compliance 
with  existing  requirements  of  the  securities  laws. 
Rule  4.7  relief  Is  available,  however,  without  regard 
to  the  scope  of  the  pool's  futufes-related  activities 
and  is  instead  premised  upon  the  sophistication  and 
finandal  resources  of  QEPs. 
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Rule  4.22(c)  requires  a  CPO  to 
distribute  to  each  participant  in  a  pool 
that  it  operates  and  to  Hie  with  the 
Commission  a  certified  Annual  Report 
containing  the  information  specified  in 
the  rule.  Pursuant  to  proposed  paragraph 
4.7(b)(l)(iii).  the  CPO  could  also  claim 
relief  from  the  specific  annual  report 
requirements  of  paragraph  4.22(c]  with 
respect  to  the  qualified  eligible  pool.  An 
abbreviated  annual  report  would  be 
required  to  be  filed  with  the  Commission 
and  the  National  Futures  Association 
within  90  calendar  days  after  the  end  of 
the  pool's  fiscal  year.  Such  annual 
report  would  be  required  to  contain,  at  a 
minimum,  a  Statement  of  Financial 
Condition  as  of  the  close  of  the  pool's 
fiscal  year,  a  Statement  of  Income  (Loss) 
for  that  year  and  appropriate  footnote 
disclosure  and  material  information.  The 
simplified  reporting  requirements  are 
similar  to  those  under  Rule  4.12(b). 
While  these  statements  would  be 
required  to  be  prepared  according  to 
generally  accepted  accounting 
principles,  the  Commission  would  not 
mandate  certification  of  the  annual 
report  by  an  independent  public 
accountant.*^  In  addition,  pursuant  to 
proposed  Rule  4.Z(b)(iii)(E),  if  the  CPO 
has  claimed  exemption  from  the 
reporting  requirements  of  Rule  4.22(c)  it 
must  make  a  statement  to  that  effect  on 
the  cover  page  of  each  annual  report 
and,  if  the  annual  report  is  not  certified 
by  an  independent  public  accountant, 
the  CPO  must  also  disclose  that  fact  on 
the  annual  report's  cover  page. 

3.  Relief  from  Recordkeeping 

Proposed  Rule  4.7(b)(l)(iv)  would 
make  available  relief  from  the  specific 
recordkeeping  requirements  of  Rule  4.23. 
Rule  4.23  requires  a  CPO  to  make  and 
keep  the  books  and  records  specified  in 
the  rule.*'  A  CPO  claiming  relief  under 
proposed  Rule  4.7(b)(l)(iv)  would  be 
required  to  make  and  keep  the  account 
statements  and  annual  reports  referred 
to  in  proposed  Rule  4.7(b)(1)  (ii)  and  (iii) 
and  all  other  books  and  records  made  in 
the  normal  course  of  business  in 
connection  with  his  operation  of  the 
pool  and  to  make  these  books  and 
records  available  to  the  Commission, 
the  National  Futures  Association  and 
the  U.S.  Department  of  Justice  in 
accordance  with  Rule  1.31.**  The 


**  Of  coune.  if  the  annual  report  were  certified 
by  an  independent  public  accountant,  it  would  have 
to  be  certified  in  accordance  wiib  |  l.ie. 

**  See  n.  11  tupra  and  accompanying  text. 

**  Among  other  thingt.  1 1.31  require*  that  book* 
and  records  required  by  the  Act  and  the 
Commisaion'i  regulation*  be  kept  for  five  year*, 
from  the  date  of  their  making  and  be  readily 
acce**ible  during  the  fir*t  two  year*  of  the  five-year 
period. 
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proposed  rule  would  provide  essentially 
the  same  recordkeeping  relief  as  is  made 
available  by  Rule  4.13  to  persons 
exempt  from  CPO  registration  because 
they  operate  a  commodity  pool  that  is 
essentially  a  club  or  family  fimd  and 
receive  no  compensation  for  such 
activity  *•  or  because  they  operate 
specified  small  pools.**  As  the 
Commission  noted  in  adopting  Rule  4.13, 
the  recordkeeping  requirements 
contained  therein  are  minimal 
recortlkeeping  requirements  in  that  they 
essentially  "only  require  the  keeping  of 
those  books  and  records  which  are 
generated  in  the  ordinary  course  of 
operating  the  pool."  ** 

4.  Notice  of  a  Claim  for  Exemption 

To  claim  the  relief  available  under 
Rule  4.7,  a  CPO  would  be  required  to  file 
a  notice  of  claim  for  exemption.  This 
notice  requirement  is  patterned  after  the 
notice  requirements  of  Rules  4.5  and 
4.12(b).  The  notice  would  be  required  to 
contain,  among  other  things,  the  names 
of  the  CPO  claiming  relief  and  of  the 
pool(8)  for  which  such  relief  was 
claimed. 

The  Commission  has  included  a 
provision  requiring  CPOs  claiming  relief 
pursuant  to  Rule  4.7  to  represent  that 
neither  the  CPO  nor  any  of  its  principals 
is  subject  to  any  statutory 
disqualification  imder  sections  8a(2)  or 
8a(3)  ♦•  of  the  Act. 

In  come  cases,  the  Regulation  D  safe 
harbor  is  not  available  to  issuers  that 
are,  or  whose  predecessors  or  affiliates 
are,  subject  to  proceedings,  convictions, 
orders  or  judgments  described  in  Rule 
230.252  (c),  (d),  (e)  or  (f)  of  the  Securities 
Act  regulations.  In  1987,  in  response  to  a 
suggestion  by  representatives  of  the 
North  American  Securities 
Administrators  Association,  the  SEC 


«•  In  additioa  such  person*  are  precluded  (rom 
conducting  any  advertising  in  connection  with  the 
pool. 

**  The  total  gross  capital  contribution*  received 
by  such  person*  for  partici&tion*  in  all  the  pool* 
they  operate  may  not.  in  the  aggregate,  exceed 
$200,000  and  none  of  the  pool*  operated  may  have 
more  than  IS  participant*  at  any  time. 

*'  46  FR  28004  at  26007-06  (May  8. 1981).  Of 
course,  a  CPO  would  be  required  to  maintain  the 
report*  required  by  Rule  4.22  (a)  and  (c)  unles*  it 
had  claimed  exemption  from  reporting  pursuant  to 
Rule  4.7(b)(1)  (ii)  or  (iii).  respectively. 

**  Sections  8a(2]  and  8a(3)  of  the  Act  authorize 
the  Commisaion  to.  among  other  things,  register 
conditionally  or  suspend  or  place  restriction*  upon 
the  registration  of  persons  subject  to  the  statutory 
disqualifications  listed  in  those  sections.  Persons 
subject  to  statutory  disqualifications  include,  among 
other,  persons  who  have  had  a  prior  regiatration 
suspended,  revoked  or  refused,  persons  who  are 
subject  to  an  injunction  from  acting  in  or  who  have 
been  convicted  of  a  felony,  involving,  certain 
investment-related  activities,  and  person*  who  have 
been  found  to  have  violated  apedfied  inve*tBient- 
related  atatnte*  and  regulationa. 


proposed  an  amendment  to  Regulation  D 
that  would  expand  the  applicability  of 
this  disqualification.**  The  SEC 
determined  not  to  adopt  this 
amendment.  However,  most  states  apply 
disqualification  provisions  to  private 
offerings. 

The  Commission  believes  that  the 
proposed  provision  requiring  CPOs 
seeking  exemption  pursuant  to  Rule  4.7 
to  represent  that  neither  they  nor  their 
principals  are  subject  to  a  statutory 
disqualification  may  permit  the  offer  of 
these  vehicles  without  implicating  other 
regulators'  requirements.  The 
Commission  invites  comments  on  this 
provision. 

Proposed  paragraph  4.7(b)(2)(ix) 
would  specify  that  the  notice  must  be 
received  by  the  Commission  before  the 
commodity  pool  first  enters  into  any 
commodity  interest  transaction  if  relief 
from  reporting  or  recordkeeping 
(pursuant  to  proposed  Rules  4.7(b)(l]  (ii) 
or  (iii)  or  4.7(b)(l)(iv))  were  claimed  or 
prior  to  any  offer  or  sale  of  a 
participation  in  the  pool  if  relief  frtim 
disclosure  were  claimed  (pursuant  to 
proposed  Rule  4.7(b)(l)(i)).  Proposed 
Rule  4.7(b)(2)(ix)  and  (b)(2)(viii)  would 
specify  that  a  notice  of  exemption  that 
does  not  include  all  required 
information  will  not  be  effective.  As 
with  Rules  4.5  and  4.12(b),  proposed 
Rule  4.7(b)(2)(x)  and  (b)(3)  respectively 
would  make  clear  that  relief  claimed 
under  Rule  4.7  would  cease  to  be 
effective  upon  any  change  which  would 
cause  the  CPO  of  the  pool  to  be 
ineligible  for  relief  and  that  any 
exemption  claimed  under  Rule  4.7  will 
not  affect  the  CPO's  obligations  to 
comply  with  all  other  applicable 
provisions  of  the  Act  and  the 
Commission's  regulations. 

The  notice  of  a  claim  for  exemption 
required  by  proposed  Rule  4.7  would  be 
self-executing,  Le.,  it  would  be  effective 
upon  receipt  by  the  Commission, 
provided  that  it  included  all  required 
information.  However,  if  at  the  time  of 
the  Commission's  receipt  of  the  Notice, 
an  enforcement  proceeding  brought  by 
the  Commission  under  the  Act  or  the 
regulations  thereunder  were  pending 
against  the  CPO,  the  exemption  woiJJd 
not  be  effective  until  twenty-one 
calendar  days  after  receipt  of  the  notice 
and  could  be  denied  or  made  subject  to 
such  conditions  as  the  Division  of 
Trading  and  Markets  may  impose. 

C.  Relief  for  CTAs 

Pursuant  to  proposed  Rule  4.7(c)  a 
commodity  trading  advisor  could  claim 
relief  bom  the  disclosure  requirements 


*•  82  FR  3015  Qanuary  16, 1987). 
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of  Rule  4.31  with  respect  to  the 
conunodity  interest  account  of  a  client 
who  met  the  requirements  for  QEP  in 
Rule  4.7(a)  or  of  a  commodity  pool  for 
which  relief  from  disclosure  was 
effective  under  Rule  4.7(b)(1).  Under  this 
exemption,  the  CTA  would  not  be 
required  to  file  a  Disclosure  Document 
with  the  Commission  and  if  the  CTA 
distributed  a  promotional  brochure  to 
such  client  or  commodity  pool,  such 
brochure  would  not  be  required  to 
contain  the  information  specified  in  Rule 
4.31.*°  However,  as  with  respect  to 
CPOs  claiming  exemption  under  the 
proposed  rule,  any  promotional 
brochure  distributed  to  such  client  or 
commodity  pool  would  be  required  to 
include  all  information  necessary  to 
make  the  statements  made  in  such 
brochure  not  misleading.  In  addition,  the 
CTA  must  prominently  display  on  the 
cover  page  of  any  such  promotional 
brochure  the  legend  prescribed  in  the 
rule  alerting  such  client  or  pool  that  the 
promotional  brochure  has  not  been  filed 
with  or  reviewed  or  approved  by  the 
Commission.  The  CTA  would  remain 
subject  to  the  antifraud  provisions  of 
sections  4b  and  4o  of  the  Act." 

The  CTA  could  also  claim  relief  from 
the  speciHc  recordkeeping  requirements 
of  Rule  4.32  '*.with  respect  to  clients 
who  met  the  QEP  requirements  and  with 
respect  to  commodity  pools  for  which 
recordkeeping  relief  was  effective  under 
Rule  4.7(bj(l)(iv).  Such  exempted  CTA 
would  be  required  to  make  and  keep  all 
books  and  records  made  in  connection 
with  his  providing  commodity  interest 
trading  advice  to  such  clients  and 
commodity  pools  and  to  make  them 
available  to  the  Commission,  the 
National  Futures  Association  and  the 
U.S.  Department  of  Justice  in 
accordance  with  Rule  1.31." 

Under  Rule  4.7  as  proposed,  a  CTA 
could  not  claim  relief  from  disclosure  or 
recordkeeping  with  respect  to  a 
qualified  eligible  pool  unless  the  CPO 
for  such  pool  had  claimed  the 
corresponding  relief  from  disclosure  and 
recordkeeping.  The  Commission  is 
seeking  comment  on  whether  relief  from 
disclosure  and  recordkeeping  should  be 
available  for  CTAs  of  qualified  eligible 
pools  without  regard  to  whether  the 
CPO  has  claimed  disclosure  dnd 
recordkeeping  relief  with  respect  to  such 
pools. 

Hie  CTA  would  also  be  required  to 
file  a  notice  of  claim  for  relief  and  such 
notice  would  be  subject  to  the  same 
requirements  as  the  notice  for  relief 


required  to  be  filed  by  CPOs  claiming 
relief  under  proposed  Rule  4.7.  However, 
in  contrast  to  the  filing  requirement  for 
CPOs  claiming  exemption,  which 
requires  a  notice  as  to  each  qualifying 
pool,  the  CTA  would  be  required  only  to 
file  a  single  notice.  This  notice  would 
state  that  the  CTA  anticipates  providing 
commodity  interest  trading  advice  to 
qualified  eligible  clients  and  pools, 
which  need  not  be  specified  in  the 
notice,  and  represent  that  the  CTA  will 
comply  with  the  requirements  of  Rule  4.7 
as  to  such  clients  and  pools. 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq.  (1988), 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  Proposed  Rule  4.7 
would  affect  registered  CPOs  and  CTAs. 
The  Commission  has  previously 
established  certain  definitions  of  "small 
entities"  to  be  used  by  the  Commission 
in  evaluating  the  impact  of  its  rules  on 
such  small  entities  in  accordance  with 
the  RFA.**  The  Commission  previously 
determined  that  registered  CPOs  are  not 
small  entities  for  the  purpose  of  the 
RFA.»»  With  respect  to  CTAs,  the 
Commission  has  stated  that  it  would 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  affected  CTAs  should  be 
considered  to  be  small  entities  and,  if 
so,  that  it  would  analyze  the  economic 
impact  on  them  of  any  rule.** 

The  rule  proposed  herein  would 
amend  the  Commission's  rules  currently 
applicable  to  CPOs  and  CTAs  so  as  to 
reduce  rather  than  increase  those  rule 
requirements.  The  exemptive  relief 
provided  under  the  proposed  rules 
would  be  available  to  all  CPOs  and 
CTAs,  regardless  of  size,  with  respect  to 
qualified  eligible  participants  and 
clients,  and  would  reduce  the  disclosure, 
reporting  and  recordkeeping 
requirements  applicable  to  the  specified 
offerings.  The  Commission  believes  that 
the  proposals,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
small  entities. 

Accordingly,  pursuant  to  Rule  3(a)  of 
the  RFA  (5  U.S.C.  605-(b]),  the 
Chairman,  on  behalf  of  the  Commission, 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
Commission  nonetheless  invites 
comment  from  any  registered  CPO  or 
CTA  who  believes  that  this  rule  would 


*'  Sm  n.  9  $upra  and  accompanying  text 
*'  See  n.  22  Bupm. 
**  See  n.  11  tuptxi. 
*'  See  n.  44  $upm. 


•«  47  FR 1861S-1B621  (April  30. 1962). 

••^  PR  18619-18820. 

••  ^  FR  1861&  18620  (April  Sa  1962). 


have  a  significant  impact  on  its 
operations. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1960, 
(Act)  44  U.S.C.  3501  et.  seq..  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  Paperwork  Reduction 
Act.  In  compliance  with  the  Act  the 
Commission  has  submitted  this 
proposed/amended  rule  and  its 
associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget.  The  burden 
associated  with  this  entire  collection, 
including  this  proposed  rule,  is  as 
follows: 

Average  Burden  House  per  Response:  29.10 
Number  of  Respondents:  2,965 
Frequency  of  Response:  On  Occasion 

The  burden  associated  with  this  specific 
proposed  rule,  is  as  follows: 

Average  Burden  Hours  per  Response:  1.00 
Number  of  Respondents:  50.00 
Frequency  of  Response:  On  Occasion 

Persons  wishing  to  comment  on  the 
estimated  paperwork  burden  associated 
with  this  proposed  rule  should  contact 
Gary  Waxman,  Office  of  Management 
and  Budget  room  3228.  NEOB, 
Washington.  DC  20503.  (202)  395-7340. 
Copies  of  the  information  collection 
submission  to  0MB  are  available  from 
Joe  F.  Mink,  CFTC  Clearance  Officer, 
2033  K  Street,  NW.,  Washington.  DC 
20581.  (202)  254-9735. 

list  of  Subjects  in  17  CFR  Part  4 

Commodity  pool  operators, 
commodity  trading  advisors. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act.  and  in 
particular,  sections  2(a)(1).  4b.  4c  47. 
4m.  4n.  4o.  8a  and  19.  7  USC  2.  6b.  6c.  61. 
6m,  fin.  60, 12a  and  23.  the  Commission 
hereby  proposes  to  amend  part  4  of 
chapter  I  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  4-COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADINQ  ADVISORS 

Subpart  A— Deflnltiom  and 
Exwnpttorw 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

AutiMctty:  Sections  2(a)(1)(A).  4b.  4c  4l. 
4m.  4n.  4o,  8a  and  19  of  the  Act  7  U.8.C  2. 6b. 
ec.  6/.  em.  en.  eo.  12a  and  23. 

2.  Section  4.7  is  proposed  to  be  added 
to  read  as  follows: 
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1 4.7   EmopMon 
4.29. 4.31  Mid  4J2 


cofmnodlty  tradkiQ 


RMltS  4^1. 4.22. 
rMOMCt  to  pools 
MiNna  lo  quMTMa 

wnn  rMponiO 

thst 


(a)  The  tenn  qualified  eligibk 
participant  shaU  mean: 

(1)  Any  person  acting  for  its  own 
account  or  for  the  account  of  a  qualified 
eligible  participant  and  who  comes 
within  any  of  the  following  categories, 
or  who  the  commodity  pool  operator 
reasonably  believes  comes  within  any  of 
the  following  categories,  at  the  time  of 
the  sale  to  that  person  of  a  pool 
participation: 

(i)  Any  futures  commission  merchant 
registered  pursuant  to  section  4d  of  the 
Act: 

(ii)  Any  broker  or  dealer  registered 
pursuant  to  section  15  of  the  Securities 
Exchange  Act  of  1934; 

(iii)  Any  registered  conmiodity  pool 
operator  who  operates  commodity  pools 
which,  in  the  aggregate,  have  total 
assets  in  excess  of  $10,000,000; 

(iv)  The  commodity  pool  operator  of 
the  pool  being  offer^  or  sold; 

(v)  any  registered  commodity  trading 
advisor  who  provides  commodity 
interest  trading  advice  to  commodity 
accounts  which,  in  the  aggregate,  have 
total  assets  in  excess  of  $10,000,000 
deposited  at  one  or  more  futures 
commission  merchants; 

(2)  Any  person  who.  acting  for  its  own 
account,  in  the  aggregate,  owns  and 
controls  at  least  $5,000,000  in  securities 
(including  pool  participations)  or  issuers 
not  affiliated  with  such  participant  or 
who  has  deposited  at  least  $1,000,000 
initial  margin  and  option  premiums  with 
a  futures  commission  merchant  for 
commodity  interest  trading  and  who 
comes  within  any  of  the  following 
categories,  or  who  the  commodity  pool 
operator  reasonably  believes  comes 
within  any  of  the  following  categories, 
at  the  time  of  the  sale  to  that  person  of  a 
pool  participation; 

(i)  Any  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  that  has  total 
assets  in  excess  of  $10,000,000  or  a 
business  development  company  as 
deBned  in  section  2(a)(48)  of  that  Act 
not  formed  for  the  specific  purpose  of 
investing  in  the  pool  offered; 

(ii)  Any  bank  as  defined  in  section 
3(a)(2)  of  the  SecuriUes  Act  of  1933  (the 
"Securities  Act"),  or  any  savings  and 
loan  association  or  other  institution  as 
defined  in  section  3(a)(5)(A)  of  the 
Securities  Act  acting  for  its  own  account 
or  for  die  account  of  a  qualified  eligible 
participant; 
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(iii)  Any  insurance  company  as 
defined  in  section  2(13)  of  the  Securities 
Act  acting  for  its  own  account  or  for  the 
account  of  a  qualified  eligible 
participant: 

(iv)  Any  plan  established  and 
maintained  by  a  state,  its  political 
subdivisions,  or  any  agency  or 
instrumentality  of  a  state  or  its  political 
subdivisions,  for  the  benefit  of  its 
employees,  if  such  plan  has  total  assets 
in  excess  of  $54XX),000; 

(v)  Any  employee  benefit  plan  within 
the  meaning  of  the  Employee  Retirement 
Income  Security  Act  of  1974  if  the 
investment  decision  is  made  by  a  plan 
fiduciary,  as  defined  in  section  3(21)  of 
such  Act,  which  is  either  a  bank,  savings 
and  loan  association,  insurance 
company,  or  registered  investment 
adviser,  or  if  the  employee  benefit  plan 
has  total  assets  in  excess  of  $5,000,000 
or,  if  a  self-directed  plan,  with 
investment  decisions  made  solely  by     « 
persons  that  are  qualified  eUgible 
participants; 

(vi)  Any  private  business 
development  company  as  defined  in 
section  202(a)(22)  of  the  Investment 
Advisers  Act  of  1940; 

(vii)  Any  organization  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code,  with  total  assets  in  exceSs  of 
$5,000,000; 

(viii)  Any  corporation,  Massachusetts 
or  similar  business  trust,  or  partnership, 
other  than  a  pool,  which  has  total  assets 
in  excess  of  $10,000,000,  and  is  not 
formed  for  the  specific  purpose  of 
participating  in  the  pool  offered: 

(ix)  Any  natural  person  whose 
individual  net  worth,  or  joint  net  worth 
with  that  person's  spouse,  at  the  time  of 
his  purchase  exceeds  $1,000,000; 

(x)  Any  natural  person  who  had  an 
individual  income  in  excess  of  $200,000 
in  each  of  the  two  most  recent  years  or 
joint  income  with  that  person's  spouse 
in  excess  of  $300,000  in  each  of  those 
years  and  has  a  reasonable  ej^ectatioh 
of  reaching  the  same  income  level  in  the 
current  year, 

(xi)  Any  pool,  trust,  insurance 
company  separate  account  or  bank 
collective  trust,  with  total  assets  in 
excess  of  $10,000,000,  nor  formed  for  the 
specific  purpose  of  participating  in  the 
pool  offered,  and  whose  participation  in 
the  pool  is  directed  by  a  QEP,  Provided, 
that  except  where  such  pool,  trust, 
insurance  company  separate  account  or 
bank  collective  tirust  woidd  constitute  a 
qualified  eligible  participant  under 
paragraph  (a)(3)  of  this  section,  no  more 
than  10  percent  of  the  assets  of  such 
entity  are  used  to  purchase  units  in 
commodity  pools  for  which  a  claim  of 
exemption  has  been  filed  pursuant  to 
this  section; 


(xii)  Except  as  otherwise  provided  in 
paragraph  (a)(2)(iv)  of  this  section,  if 
otherwise  authorized  by  law  to  engage 
in  such  transactions,  any  governmental 
entity  (including  the  United  States,  any 
state,  or  any  foreign  government)  or 
political  subdivision  thereof,  or  any 
multinational  or  supranational  entity  or 
any  instrumentality,  agency,  or 
department  of  any  of  &e  foregoing;  and 

(3)  Any  entity  in  which  all  of  the 
equity  owners  are  persons  listed  in 
paragraphs  (aj(l)  or  (a)(2)  of  this 
section. 

(b)  Any  person  who  is  registered  as  a 
commodity  pool  operator  under  the  Act, 
who  offers  or  sells  participations  in  a 
pool  solely  to  qualified  eligible 
participants  in  an  offering  which 
qualifies  for  exemption  from  the 
registration  requirements  of  the 
Securities  Act  pursuant  to  section  4(2)  of 
that  Act  will  be  exempt  as  provided  in 
paragraph  (b)(1)  (i),  (ii)  or  (iii)  of  this 
section  for  the  offer  and  sale  of 
participations  in  the  pool,  subject  to  the 
conditions  specified  therein,  upon  filing 
the  notice  required  by  paragraph  (bK2) 
of  this  section. 

(1)  A  commodity  pool  operator  that 
files  a  notice  pursuant  to  this  section 
may  claim  any  or  all  of  the  following 
relief  with  respect  to  the  commodity 
pool  specified  in  such  notice,  hereafter 
referred  to  as  "qualified  eligible  pool": 

(i)  Disclosure.  Exemption  from  making 
the  specific  disclosures  required  by 
S  4.21  (a)  through  (h);  Provided.  That  if 
an  offering  memorandum  is  distributed 
in  connection  with  soliciting  prospective 
participants  in  the  qualified  eligible 
pool,  (A)  such  offering  memorandum 
shall  indude  any  additional  disclosures 
as  may  be  necessary  to  make  the 
information  contained  therein,  in  the 
context  in  which  it  is  furnished,  not 
misleading:  and  (B)  the  following 
statement  must  be  prominently 
disclosed  on  the  cover  page: 
"PURSUANT  TO  AN  EXEMPTION 
FROM  THE  COMMODITY  FUTURES 
TRADING  COMMISSION.  THIS 
OFFERING  MEMORANDUM  IS  NOT 
REQUIRED  TO  BE,  AND  HAS  NOT 
BEEN,  FILED  WITH  THE 
COMMISSION.  THE  COMMODrTY 
FUTURES  TRADING  COMMIS^ON 
DOES  NOT  PASS  UPON  THE  MERITS 
OF  PARTICIPATING  IN  A  POOL  OR 
UPON  THE  ADEQUACY  OR 
ACCURACY  OF  AN  OFFERING 
MEMORANDUM.  CONSEQUENTLY. 
THE  COMMODITY  FUTURES - 
TRADING  COMMISSION  HAS  NOT 
REVIEWED  OR  APPROVED  THIS 
OFFERING  OR  THIS  OFFERING 
MEMORANDUM";  and  Provided 
further.  That  the  pool  operator  wiO  not 
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be  relieved  from  any  obligation  under 
the  Act  or  the  regulations  thereunder, 
(ii)  Periodic  Reporting.  Exemption 
from  the  specific  requirements  of 
S9  4.22(a)  and  4.22(b):  Provided.  That  a 
statement  signed  and  affirmed  in 
accordance  with  $  4.22(h)  is  prepared 
and  distributed  to  pool  participants  no 
less  frequently  than  quarterly  within  30 
calendar  days  after  the  end  of  the 
reporting  period.  This  statement  must 
indicate: 

(A)  The  net  asset  value  of  the  pool  as 
of  the  end  of  the  reporting  period; 

(B)  The  change  in  net  asset  value  from 
the  end  of  the  previous  reporting  period; 
and 

(C)  The  net  asset  value  per 
outstanding  unit  of  participation  in  the 
qualified  eligible  pool  as  of  the  end  of 
the  reporting  period. 

(iii)  Annual  Report.  (A)  Exemption 
from  the  specific  requirements  of  §S  4.22 
(c)  and  (d);  Provided,  That  within  90 
calendar  days  after  the  end  of  the 
qualified  eligible  pool's  fiscal  year,  the 
commodity  pool  operator  files  with  the 
Commission  and  with  the  National 
Futures  Association  and  distributes  to 
each  participant  in  lieu  of  the  financial 
information  and  statements  in  the 
annual  report  specified  by  those 
sections,  an  annual  report  for  the 
qualified  eligible  pool,  signed  and 
affirmed  in  a  maimer  consistent  with 
S  4.22(h)  which  contains,  at  a  minimum: 

(7)  A  Statement  of  Financial  Condition 
as  of  the  close  of  the  qualified  eligible 
pool's  fiscal  year  (elected  in  a  manner 
consistent  with  S  4.22(g)); 

(2)  A  Statement  of  Income  (Loss)  for 
that  year;  and 

(3)  Appropriate  footnote  disclosure 
and  any  other  material  information. 

(B)  Such  annual  report  shall  be 
presented  and  computed  in  accordance 
with  generally  accepted  accounting 
principles  consistently  applied  and,  if 
certified  by  an  independent  public 
accountant,  so  certified  in  accordance 
with  S  1.16  as  applicable. 

(C)  Legend.  (1)  If  a  claim  for 
exemption  has  been  made  pursuant  to 
this  section,  the  conunodity  pool 
operator  must  make  a  statement  to  that 
effect  on  the  cover  page  of  each  annual 
report. 

(2)  If  the  annual  report  is  not  certified 
in  accordance  with  S  1-16,  the  pool 
operator  must  make  a  statement  to  that 
effect  on  the  cover  page  of  each  aimual 
report. 

(iv)  Recordkeeping.  Exemption  from 
the  specific  requirements  of  §  4.23; 
Provided,  That  the  commodity  pool 
operator  shall  maintain  the  reports 
referred  to  in  paragraphs  (b](l)(ii]  and 
(b)(l)(iii)  of  this  §  4.7  and  the  books  and 


records  prepared  in  connection  with  his 
activities  as  the  pool  operator  of  the 
qualified  eligible  pool  to  which  the 
exemption  applies  and  shall  make  such 
reports  and  records  available  to  any 
representative  of  the  Commission,  the 
National  Futures  Association  and  the 
United  States  Department  of  Justice  in 
accordance  with  the  provisions  of  §  1.31. 

(2)  The  notice  of  a  claim  for 
exemption  under  this  section  must: 

(i)  Be  in  writing; 

(ii)  Ftovide  the  name,  main  business 
address,  main  business  telephone 
number  and  the  National  Futures 
Association  identification  number  of  the 
person  claiming  the  exemption; 

(iii)  Provide  the  name(s)  of  the 
qualified  eligible  pool(8)  for  which  the 
request  is  being  made; 

(iv)  Contain  representations  (A)  that 
neither  the  commodity  pool  operator  nor 
any  of  its  principals  is  subject  to  any 
statutory  disqualification  under  sections 
8a(2]  or  8a(3)  of  the  Act,  and  (B)  that  the 
commodity  pool  operator  will  comply 
and  the  qualified  eligible  pool  will  be 
offered  and  operated  in  compliance  with 
the  requirements  of  SS  4.7(b); 

(v)  Specify  the  rehef  claimed  under 
this  S  4.7; 

(vi)  State  the  closing  date  of  the 
offering  or  that  the  offering  will  be 
continuous. 

(vii)  Be  signed  by  the  pool  operator,  as 
follows:  If  the  pool  operator  is  a  sole 
proprietorship,  by  the  sole  proprietor  if 
a  partnership,  by  a  general  partner  and 
if  a  corporation,  by  the  chief  executive 
officer  or  chief  financial  officer;  and 

(viii)  Be  filed  in  duphcate,  with  the^ 
Commission'at  the  address  specified  in 
§  4.2  and  with  the  National  Futures 
Association  at  its  headquarters  office 
(Attn:  Director  of  Compliance, 
Compliance  Department). 

(ix)  The  notice  of  a  claim  for 
exemption  under  paragraph  (b)(2)  of  this 
section  must  be  received  by  the 
Commission  before  (A)  the  date  the 
qualified  eligible  pool  first  enters  into  a 
commodity  interest  transaction,  if  the 
relief  claimed  is  limited  to  that  provided 
under  S  4.7(b)(1)  (ii),  (iii)  and  (iv);  or  (B) 
if  relief  is  claimed  pursuant  to  {  4.7(i), 
prior  to  any  offer  or  sale  of  any 
participation  in  the  qualified  eligible 
pool.  The  notice  will  be  effective  upon 
its  receipt  by  the  Commission  with 
respect  to  each  qualified  eligible  pool  for 
which  it  was  made.  Provided,  That  any 
notice  which  does  not  include  any  of  the 
required  information  shall  not  be 
effective,  and  that  if  at  the  time  of  the 
Commission's  receipt  of  such  claim  for 
exemption,  an  enforcement  proceeding 
brought  by  the  Commission  under  the 
Act  or  the  regulations  is  pending  against 


the  commodity  pool  operator  or  any  of 
its  principals,  the  exemption  will  not  be 
effective  until  twenty-one  calendar  days 
after  receipt  of  the  notice  by  the 
Commission  and  such  exemption  may 
be  denied  by  the  Division  of  Trading 
and  Markets  ("Division")  or  made 
subject  to  such  conditions  as  the 
Division  may  impose. 

(x)  Any  exemption  claimed  hereunder 
shall  cease  to  be  effective  with  respect 
to  a  particular  pool  upon  any  change 
whidi  would  cause  the  commodity  pool 
operator  for  such  pool  to  be  ineligible 
for  the  relief  specified  in  {  4.7(b)(1)  with 
respect  to  such  pool.  A  notice  advising 
the  Commission  of  such  change  shall  be 
filed  promptly. 

(3)  Any  exemption  from  the 
requirements  of  SS  4.21, 4.22  or  4.23 
made  hereunder  with  respect  to  a 
commodity  pool  shall  not  affect  the 
obligation  of  the  commodity  pool 
operator  to  comply  with  all  other 
applicable  provisions  of  this  part  4,  the 
Act  and  the  Commission's  rules  and 
regulations,  with  respect  to  the  pool  and 
with  respect  to  any  other  pool  such  pool 
operator  operates  or  intends  to  operate. 

(c)  Any  registered  commodity  trading 
advisor  who  anticipates  directing  or 
guiding  the  commodity  interest  accounts 
of  clients  that  meet  the  requirements  for 
qualified  eligible  participant  set  forth  in 
S  4.7(a)  ("qualified  eligible  clients")  and 
of  commodity  pools  for  which  relief  was 
claimed  and  is  effective  under  S  4.7(b)(1) 
as  specified  in  S  4.7(c)(1)  (i)  or  (ii)  of  this 
section  upon  filing  the  notice  required 
by  paragraph  (c)(2)  for  this  section  with 
respect  to  such  clients  or  commodity 
pools. 

(1)  A  commodity  trading  advisor  that 
files  a  notice  pursuant  to  paragraph 
(c)(2)  of  this  section  may  claim  any  or  all 
of  the  following  relief  with  respect  to 
qualified  eligible  clients  or  pools: 

(i)  Disclosure.  Exemption  inm  the 
specific  requirements  of  S  4.31  (a) 
through  (g)  with  raspect  to  the  qualified 
eligible  clients  or  qualified  eligible  pools 
for  which  relief  from  disclosure  was 
claimed  pursuant  to  S  4.7(b)(l)(i)  and  is 
effective;  Provided,  That  if  a 
promotional  brochure  is  delivered  to 
such  qualified  eligible  clients  or  pools, 
(A)  such  promotional  brochure  shall 
include  any  additional  disclosure  as 
may  be  necessary  to  make  the 
information  contained  therein,  in  the 
context  in  which  it  is  furnished,  not 
misleading;  and  (B)  the  following 
statement  must  be  prominently 
displayed  on  the  cover  page: 
"PURSUANT  TO  AN  EXEMPTION 
FROM  THE  COMMODITY  FUTURES 
TRADING  COMMISSION,  THIS 
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PROMOTIONAL  BROCHURE  IS  NOT 
REQUIRED  TO  BE,  AND  HAS  NOT 
BEEN.  FILED  WITH  THE 
COMMISSION.  THE  COMMODITY 
FUTURES  TRADING  COMMISSION 
DOES  NOT  PASS  UPON  THE  MERITS 
OF  PARTICIPATING  IN  A  TRADING 
PROGRAM  OR  UPON  THE 
ADEQUACY  OR  ACCURACY  OF  A 
PROMOTIONAL  BROCHURE. 
CONSEQUENTLY.  THE  COM^^ODITY 
FUTURES  TRADING  COMMISSION 
HAS  NOT  REVIEWED  OR  APPROVED 
THIS  TRADING  PROGRA.M  OR  THIS 
PROMOTIONAL  BROCHURE";  and 
Provided  further.  That  the  commodity 
trading  advisor  will  not  be  relieved  from 
any  obligation  under  the  Act  or  the 
regulations  thereunder. 

(ii)  Recordkeeping.  Exemption  from 
the  specific  requirements  of  §  4.32  with 
respect  to  qualified  eligible  clients  or 
qualified  eligible  pools  for  which  relief 
from  recordkeeping  was  claimed 
pursuant  to  §  4.7(b](l)(iv)  and  is 
effective;  Provided.  That  the  commodity 
trading  advisor  shall  maintain  the  books 
and  records  prepared  in  connection  with 
his  activities  as  the  commodity  trading 
advisor  of  such  qualified  eligible  clients 
or  pools  and  shall  make  such  records 
available  to  any  representative  of  the 
Commission,  the  National  Futures 
Association  and  the  United  States 
Department  of  Justice  at  its  main 
business  office  in  accordance  with  the 
provisions  of  S  1-31.  If  the  commodity 
trading  advisor's  main  business  office  is 
located  outside  the  United  States,  its 
territories  or  possessions,  upon  the 
request  of  such  representative  the 
trading  advisor  must  provide  such  books 
and  records  as  requested  at  die  place 
designated  by  the  representative  in  the 
United  States,  its  territories  or 
possessions  within  72  hours  after  receipt 
of  the  request. 

(2)  The  notice  of  a  claim  lot 
exemption  under  this  section  must: 

(ij  Be  in  writing; 

(ii)  Provide  the  name,  main  business 
address,  main  business  telephone 
number  and  the  National  Futures 
Association  identiHcation  number  of  the 
person  claiming  the  exemption: 

(iii]  Contain  a  representation  that  the 
commodity  trading  advisor  anticipates 
providing  commodity  interest  trading 
advice  to  qualified  eligible  cUents  and 
pools  and  that  it  wrill  comply  with  the 
requirements  of  Rule  4.7  with  respect  to 
such  clients  and  pools; 

(iv)  Contain  representations  (A)  that 
neither  the  commodity  trading  advisor 
nor  any  of  its  principals  is  subject  to  any 
statutory  disqualification  under  section 
8a(2)  or  8^(3)  of  the  Act,  and  (B)  that  the 
commodity  trading  advisor  will  comply 


with  the  requirements  of  §5  4.7(c)(1); 

(v)  Specif  the  relief  claimed  under 
this  §  4.7; 

(vi)  Be  signed  by  a  duly  authorized 
representative;  and 

(vii)  Be  filed  in  duplicate,  with  the 
Commission  at  the  address  specified  in 
§  4.2  and  with  the  National  Futures 
Association  at  its  headquarters  office 
(Attn:  Director  of  Compliance, 
Compliance  Department). 

(viii)  The  notice  of  a  claim  for 
exemption  under  paragraph  (c)(2)  of  this 
section  must  be  received  by  the 
Commission  before  the  date  the 
commodity  trading  advisor  first  enters 
into  an  agreement  to  direct  or  guide  the 
commodity  interest  accounts  of  qualified 
eligible  clients  or  pools.  The  notice  will 
be  effective  upon  its  receipt  by  the 
Commission.  Provided,  That  any  notice 
which  does  not  include  any  of  the 
required  information  shall  not  be 
effective,  and  that  if  at  the  time  of  the 
Commission's  receipt  of  such  claim  for 
exemption,  an  enforcement  proceeding 
brought  by  the  Commission  under  the 
Act  or  the  regulations  is  pending  against 
the  commodity  trading  advisor  or  any  of 
its  principals,  the  exemption  will  not  be 
effective  until  twenty-one  calendar  days 
after  receipt  of  the  notice  by  the 
Commission  and  such  exemption  may 
be  denied  by  the  Division  or  made 
subject  to  such  conditions  as  the 
Division  may  impose. 

(ix)  Any  exemption  claimed  hereunder 
shall  cease  to  be  effective  upon  any 
change  which  would  cause  the 
commodity  trading  advisor  to  be 
ineligible  for  the  relief  specified  in 
§  4.7(c)(1).  A  notice  advising  the 
Commission  of  such  change  shall  be 
filed  promptly. 

(3)  Any  exemption  from  the 
requirements  of  Rules  4.31  or  4.32  made 
hereunder  shaU  not  affect  the  obligation 
of  the  commodity  trading  advisor  to 
comply  with  all  other  applicable 
provisions  of  this  part  4.  the  Act -and  the 
Commission's  rules  and  regulations, 
vtrith  respect  to  any  qualified  eligible 
client  or  pool  and  with  respect  to  any 
other  client  or  pool  to  which  the 
commodity  trading  advisor  provides  or 
intends  to  provide  commodity  interest 
trading  advice. 

Issued  in  Washingtoo.  DC  on  (anuaiy  22. 
1992.  by  the  Commission, 
lean  A.  Webb, 
Secretary  of  the  Commission. 

[FR  Doa  92-1911  Filed  1-27-92;  8:45  am] 
MLUNQ  COOC  OSI-OI-W 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  363 

RIN1820-AA86 

State  Supported  Emptoyment  Services 
Program 

agency:  Department  of  Education. 
action:  Extension  of  comment  period. 

SUMMARY:  On  November  13, 1991,  the 
Department  of  Education  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
State  Supported  Employment  Services 
Program  (56  FR  57778).  The  comment 
period  for  the  NPRM  ended  on 
December  30, 1991.  In  response  to 
requests  from  the  public  the  Secretary 
extends  the  comment  period  from 
Decembaf  30. 1991  to  February  14. 1992. 
DATES:  Comments  must  be  received  on 
or  before  February  14. 1992. 
ADDRESSES:  All  comments  concerning 
the  proposed  regulations  should  be 
addressed  to  Nell  C.  Carney, 
Commissioner.  Rehabilitation  Serviced 
Administration.  400  Maryland  Avenue. 
SW.  (Switzer  Building,  room  3225). 
Washington,  DC  20202-2742. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Isbister.  Telephone  (202)  732-1297. 

Dated:  )anuary  22, 1992. 
Lamar  Alexander, 
Secretary  of  Education. 
(FR  Doc.  92-1944  Filed  1-27-82;  &-45  amj 

BIUJNO  CODE  4000-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  «2-«,  RII-77131 

Radio  Broadcasting  Services;  Stock 
Island,  FL 

AOENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule.  

summary:  This  document  requests 
comments  on  a  petition  by  S-3 
Communications  Corporation  seeking 
the  allotment  of  Channel  248A  to  Stock 
Island,  Florida,  as  that  community's  first 
local  FM  service.  Channel  248A  can  be 
allotted  to  Stock  Island  in  compliance 
with  the  Commission's  minimum 
distance  separation  qequirements  with  a 
site  restriction  of  3.4  kilometers  (2.1 
miles)  west,  in  otAet  to  avoid  a  short- 
spacing  to  the  vacant  allotment  for 
Channel  249A  at  Marathon,  Florida.  The 
coordinates  for  the  proposal  are  North 
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Latitude  24-33-40  and  West  Longitude 
81-46-1& 

DATES:  Comments  must  be  Hied  on  or 
before  March  16, 1992,  and  reply 
comments  on  or  before  March  31. 1992. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Joseph  A.  Belisle.  Leibowitz 
&  ^wncer  AmeriFirst  Building,  suite 
1450,  One  Southeast  Third  Avenue. 
Miami,  Florida  33131  (Counsel  for  S-3 
Communications  Corporation). 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)634-6530. 

SUPPLEMaiTARV  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No 
92-8,  adopted  January  13, 1992,  and 
released  January  23, 1992.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  Street. 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

list  of  Subjects  in  47  CFR  Part  83 

Radio  broadcasting. 


Federal  Communicatioiu  Commission. 
Michael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[PR  Doc.  92-2064  Filed  1-27-92;  8:45  am) 
MLUNQ  CODE  STtl-OI-N 

47  CFR  Part  73 

[MM  Docket  Na  n-r,  Rilft-7S79] 

Radio  Broadcasting  Sarvicas;  Scotland 
Neck  and  PInatopa,  NC 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  WYAL 
Radio,  Inc.,  seeking  the  substitution  of 
Channel  238C3  for  Channel  238A  at 
Scotland  Neck,  North  Carolina,  the 
reallotment  of  Channel  238C3  from 
Scotland  Neck  to  Pinetops,  North 
Carolina,  as  the  community's  first  local 
aural  transmission  service,  and  the 
modification  of  Station  WWRT(FM)'s 
construction  permit  to  specify  Pinetops 
as  its  community  of  license.  Channel 
238C3  can  be  allotted  to  Pinetops  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of  18 
kilometers  (11.1  miles)  north  to  avoid 
short-spadngs  to  Stations  WRNS-FM. 
Channel  236C.  Kinston.  North  Carolina, 
and  Station  WKML,  Channel  239C 
Lumberton.  North  CaroUna,  and  to 
accommodate  petitioner's  desired 
transmitter  site.  The  coordinates  for 
Channel  238C3  at  Pinetops  are  North 
Latitude  35-55-54  and  West  Longitude 
77-40-11.  In  accordance  with  Section 
1.420(i)  of  the  Conunission's  Rules,  we 
will  not  accept  competing  expressions  of 
interest  in  use  of  Channel  238C3  at 
Pinetops  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  March  16, 1992,  and  reply 
comments  on  or  before  March  31. 1992. 


ADDRESSES:  Federal  Conununications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Mark  J.  Prak,  Esq..  Daniel  W. 
Clark.  Esq..  Tharrington,  Smith  ft 
Haigrove,  P.O.  Box  1151. 209 
Fayetteville  Street  Mall  Raleigh.  North 
Carolina  27602  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACR 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-7.  adopted  January  13. 1992,  and 
released  January  22, 1992.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copyiitg  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street. 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fait  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
MichMl  C  Rugae. 

Assistant  Chief.  AlhcoUons  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  92-1922  Filed  l-27-e2;  8:45  am) 
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contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
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authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  furKtions  are  examples 
of  documents  appearing  in  this  section. 


ACTION 

Drug  Alliance;  AvailabiUty  of  Funds 

action:  Notice  of  availability  of  funds. 

ACTION,  the  federal  domestic 
volunteer  agency,  announces  the 
availability  of  funds  during  flscal  year 
1992  for  Drug  Alliance  grants  under  the 
Special  Volunteer  Programs  authorized 
by  the  Domestic  Volunteer  Service  Act 
of  1973,  as  amended  (Pub.  L  93-113, 
Title  I,  part  C].  These  grants  are  to 
address  the  particular  need  for  illicit 
drug  use  prevention  programs  that  focus 
on  at-risk  youth  from  low-income 
conununities. 

ACTION,  historically  a  principal 
source  of  volunteer  leadership  in 
America,  has  been  mandated  by  the 
President  and  Congress  to  confront  the 
crisis  of  illegal  drug  use  by  youth  by 
supporting  innovative  prevention 
programs  that  use  volimteer  resources  at 
the  local  level  to  respond  to  this  crisis. 
Volunteers  of  all  ages  and  from  every 
segment  of  the  community  can  make 
vital  contributions  to  illegal  drug  use 
prevention  and  education  programs. 
Therefore,  ACTION  intends  to  support 
programs  which  encourage  and  sustain 
the  spirit  of  voluntarism  as  a  weapon  in 
America's  Hght  against  illegal  drugs. 

The  best  strategy  to  combat  illegal 
drug  use  by  youth  is  to  prevent  it  from 
starting.  Effective  prevention  requires 
the  involvement  of  every  segment  of  the 
community  in  delivering  and  reinforcing 
clear  and  consistent  "no  use"  messages. 
Because  no  single  approach  will  work  in 
every  locale,  ACTION  has  supported 
and  promoted  a  wide  range  of  models 
using  volunteers  of  all  ages  to  stop  the 
use  of  illegal  drugs  by  youth.  The  search 
continues  for  new  approaches  or 
models,  as  well  as  for  strategies  to 
adapt  existing  models  to  individual 
communities.  There  is  continuing  need 
for  effective  approaches  that  use 
volunteers  to  provide  specific  illicit  drug 
use  prevention  information  and  refusal 


skills  as  well  as  to  provide  a  wide  range 
of  positive  activities  for  at-risk  youth 
that  can  reinforce  prevention  efforts. 

Local  community  and  youth  serving 
organizations  are  in  a  unique  leadership 
position  to  provide  meaningful 
structured  volunteer  programs  which 
focus  on  preventing  illegal  drug  use 
among  youth.  Such  local  organizations 
have  demonstrated  in  the  past  that  they 
are  best  able  to  address  community 
problems  such  as  illicit  drug  use  among 
youth  because  they  are  closest  to  the 
problem  and  have  the  greatest  stake  in 
solving  it.  Also,  they  are  most  able  to 
include  both  parents  and  youth  in  the 
planning  and  implementation  of 
programs  to  combat  illegal  drug  use — a 
strategy  increasingly  recognized  as 
critical  to  the  ultimate  effectiveness  of 
such  community-based  projects. 

There  is  growing  recognition  of  the 
importance  of  involving  youth  in  illegal 
drug  use  prevention  activities.  In 
particular,  youth  volunteers  have 
demonsfrated  that  they  are  able  to 
positively  effect  the  lives  and  actions  of 
at-risk  youth.  There  is  a  critical  need  for 
communities  to  develop  programs  which 
will  provide  opportunities  for  drug-free 
youth  to  become  leaders  and  role 
models  to  help  counter  peer  pressure  to 
use  illegal  drugs.  As  well  as  being  of 
value  to  the  community,  youth 
volunteers  themselves  can  receive  a 
meaningful  sense  of  involvement  and 
accomplishment  from  providing  service 
to  others. 

In  addition,  there  is  growing 
recognition  of  the  importance  of 
involving  youth  in  illicit  drug  use 
prevention  activities  after  school,  on 
weekends  and  during  the  summer 
months  when  schools  are  not  in  session 
and  school-related  prevention 
information  and  support  is  unavailable. 
There  is  particular  need  for  such  illicit 
drug  prevention  programming  in  low- 
income  neighborhoods.  The  needs  in 
such  communities  that  may  be  met 
through  voluntary  service  are  great,  and 
the  youth  who  live  in  these  areas  are 
generally  considered  at  extremely  high 
risk  of  becoming  involved  with  illegal 
drugs.  This  announcement  solicits 
innovative  and  creative  proposals  which 
respond  to  this  need. 

A.  Eligible  Strategy 

Public  and  private  non-profit  agencies, 
including  conununity-based 
organizations,  which  provide  services  to 


youth  are  encouraged  to  submit 
proposals  to  implement  the  following 
strategy  by:  (a)  Expanding  an  existing 
project,  (b)  or  developing  a  new  project 

The  proposed  program  must  use  non- 
stipended  volunteers  to  provide  illegal 
drug  use  prevention  education  and 
related  activities  for  youth  program 
participants.  Such  activity  outside 
normal  school  hours,  including  after- 
school,  weekends,  and  during  the 
summer  months,  is  encouraged.  It  must 
involve  parents,  make  extensive  use  of 
non-stipended  youth  and/or  adult 
volunteers  in  its  operation,  and  target 
youth  who  reside  in  low-income 
conununities,  especially  inner  city 
neighborhoods,  public  housing 
developments,  and  rural  areas.  There 
should  be  special  emphasis  on  the 
recruitment  of  volunteers  who  live  in  the 
community  being  served  by  the  project. 

The  prevention  education  component 
must  include  information  on  the  harmful 
consequences  of  illegal  drug  use  as  well 
as  peer  pressure  resistance  and  refusal 
skills,  llie  involvement  of  other  drug 
prevention  educational  resources  from 
the  community  is  encouraged. 

Additional  positive  activities  to 
benefit  or  to  involve  youth  which  are 
designed  to  reinforce  the  prevention 
education  process  should  be  built  into 
the  program  as  well.  Such  activities  may 
include  (but  are  not  limited  to); 
mentoring,  tutoring,  conununi^  service, 
and  other  recreational/cultural/ 
educational  opportunities. 

Finally,  all  proposals  for  $10,000  or 
more  must  include  plans  for  detailed 
evaluation  and  documentation  of 
"lessons  learned"  so  as  to  measure  the 
project's  impact  on  the  drug  use  problem 
in  the  community,  to  facilitate 
replication  and  adaptation  of  effective 
strategies  in  other  communities,  and  to 
add  to  the  body  of  knowledge  about 
drug  prevention. 

B.  Eligible  Applicants 

Only  applications  from  private  non- 
profit incorporated  organizations  and 
public  agencies  that  provide  services  to 
youth  will  be  eligible.  Such 
organizations  may  include,  but  are  not 
limited  to,  local  coalitions  or  councils 
dedicated  to  the  prevention  of  illegal 
drug  use,  community-based  volunteer 
groups,  religious  organizations,  local 
government  agencies,  service  clubs, 
fraternities,  sororities  and  youth-serving 
organizations. 


UMI 


Federal  Register  /  Vol.  57,  No.  18  /  Tuesday,  January  28.  1992  /  Notices 


3161 


Any  applicant  that  does  not  adhere  to 
a  strict  policy  of  the  non-use  of  illegal 
drugs  will  not  be  eligible  for 
consideration.  Furthermore,  an 
application  will  be  deemed  ineligible  if 
it  refers  to  philosophy,  proposed 
activities,  training  or  educational 
materials  that  advocate  the  tolerance  of 
initial  use  or  responsible  use  of  any 
illegal  drug,  and/ or  the  illegal  use  of  any 
legal  drug.  This  issue  must  be  addressed 
in  the  application. 

C.  Available  F^tods  and  Scope  of  Grant 

The  amount  of  a  grant  will  not  exceed 
$40,000  each.  Grant  funding  will  be 
provided  on  a  one-time,  non-renewable 
basis  for  a  budget  period  not  to  exceed 
12  months. 

All  grants  awarded  under  this 
announcement  require  a  50%  non-federal 
match  for  the  project  director's  salary 
and  fringe  benefits.  The  project  director 
must  serve  on  at  least  a  half-time  basis. 
Additional  non-federal  match  is  strongly 
encouraged,  and  will  be  considered  in 
decision-making  process. 

Applicants  should  specify  the  sources 
and  nature  of  in-kind  and  other  non- 
federal contributions.  These 
contributions  must  be  deemed  allowable 
costs  in  accordance  with  ACTION 
requirements  and  be  supported  by  a 
detailed  budget  narrative  detailing  the 
source  of  the  support  and  the  formula 
used  to  compute  these  costs. 

Publication  of  this  announcement 
does  not  obligate  ACTION  to  award  any 
specific  number  of  grants,  or  to  obligate 
tlie  entire  amount  of  funds  available,  or 
any  part  thereof. 

D.  General  Criteria  fat  Grant  Review 
and  SelecUoB 

Grant  applications  will  be  reviewed 
and  evaluated  based  on  the  criteria 
outlined  below,  as  well  as  on 
conformance  to  the  instructions 
included  in  the  application. 

1.  Statement  of  need  that  includes 
both  an  analysis  of  the  type  and  extent 
of  the  problem  to  be  addressed  by  the 
project  and  an  overview  of  the 
applicant's  qualifications  to  meet  that 
need. 

2.  Ability  and  plans  to  recruit,  train, 
and  retain  non-stipended  older  youth  or 
adult  volunteers  to  assist  youth  in  low- 
income  communities. 

3.  Ability  and  plans  for  volunteers  to 
provide  appropriate  illicit  drug  use 
prevention  education  (including 
information  about  harmful 
consequences  to  health  from  use  and 
resistance  training)  for  youth 
participants. 

4.  Ability  and  plans  for  volunteers  to 
prdvide  additional  positive  activities  for 
youth  participants  (e.g.,  mentoring. 


tutoring,  or  recreational/cultural/ 
educational  opportunities.) 

5.  Plans  to  involve  youth  and  parents 
in  developing  and/or  implementing  the 
program. 

6.  Plans  to  continue  project  activities 
beyond  the  end  of  the  ACTION  grant. 

7.  Thoroughness  and  feasibility  of 
plans  to  work  with  other  local  agencies 
and  organizations  and  existing  illicit 
drug  prevention  coalitions  to  implement 
the  program.  At  least  three  current 
letters  from  agencies  or  organizations 
which  make  a  commitment  to 
participate  in  the  ACTION-funded 
project  must  be  submitted. 

8.  Carefully  formulated  Work  Plan 
which  includes  time-phased  and 
quantifiable  objectives,  including 
objectives  for  continuation  of  the 
project,  and  the  feasibility  of  proposed 
methods  for  meeting  those  objectives. 

9.  Potential  for  replication  in  other 
communities  and  plans  to  share  project 
documentation  or  materials  with  other 
organizations. 

10.  Evidence  of  public  and  private 
sector  support  (financial  and  in-kind). 
Amount  and  type  of  non-federal  support 
will  be  considered. 

11.  Detailed  description  of  methods  to 
be  used  in  evaluating  the  impact  of  the 
program  on  the  illegal  drug  abuse 
problem  in  the  community.  Failure  to 
address  this  criteria  will  result  in 
rejection  of  the  application. 

E.  Applications  Review  Process 

Applications  submitted  under  this 
announcement  will  be  reviewed  and 
evaluated  by  their  respective  ACTION 
State  and  Regional  Offices  and 
ACTION'S  Program  Demonstration  and 
Development  Division.  ACTION'S 
Associate  Director  for  Domestic  and 
Anti-Poverty  Operations  will  make  the 
final  selection.  ACTION  reserves  the 
right  to  ask  for  evidence  of  any  claims  of 
past  performance  or  future  capability. 

The  Associate  Director  of  Domestic 
and  Anti-Poverty  Operations  may  use 
additional  foctors  in  choosing  among 
applicants  which  meet  the  minimum 
criteria  specified  above,  such  as: 

1.  Geographic  distribution; 

2.  Applicant's  access  to  alternate 
resources:  and 

3.  Allocation  of  Drug  Alliance 
resources  in  relation  to  other  ACTION 
funds. 

Pursuant  to  Public  Law  101-204, 
priority  will  be  given  to  applicants  that 
have  not  previously  received  Drug 
Alliance  funds. 

F.  AppUcatiaa  Sabadsskn  nd  Deadline 

One  signed  original  and  two  copies  of 
all  completed  applications  must  be 
submitted  to  the  appropriate  ACTION 


State  office  no  later  than  5  p.m.  local 
standard  time  on  Friday.  March  27, 1992. 
Only  those  applications  that  are 
received  at  the  appropriate  ACTION 
State  Office  by  5  p.m.  local  standard 
time  on  this  date  will  be  eligible. 
All  grant  applications  must  consist  of: 

a.  Application  for  Federal  Assistance 
(ACTION  Form  424-FDD)  with  narrative 
budget  justification,  a  narrative  of 
project  goals  and  objectives,  a  detailed 
Work  Plan,  (submitted  on  the  form 
included  in  the  application),  and 
Assurances. 

b.  Signed  and  dated  Certification 
Regarding  Drug  Free  Workplace 
Requirements. 

c.  Signed  and  dated  Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters  Primary 
Covered  Transactions. 

d.  Current  resume  of  the  candidate  for 
the  position  of  project  director,  if 
available,  or  the  current  resume  of  the 
director  of  the  applicant  agency  or 
project 

e.  Organizational  chart  of  the 
applicant  showing  how  the  project  is 
related  to  the  organization. 

f.  List  of  the  current  board  of  directors 
showing  their  names,  addresses  and 
organizational  and  professional 
affiliations. 

g.  Three  letters  of  support  attesting  to 
the  applicant's  ability  to  meet  the  above 
criteria  and  evidencing  intent  to 
cooperate  with  applicant  in 
development  and  implementation  of  the 
ACTION  funded  project. 

h.  Statement  that  identifies  previous 
ACTION  funding  (type.  year,  and 
amount)  or  a  statement  that  appUcant 
has  not  previously  received  funding 
from  ACTION. 

i.  CPA  certification  of  accounting 
capability. 

j.  Articles  of  Incorporation  including 
the  page  that  contains  the  State  seal. 

k.  Proof  of  non-profit  status  or  an 
application  for  non-profit  status,  which 
should  be  made  through  documentation. 

Items  i,  j  and  k  above  are  not  required 
for  public  agencies  of  state  and  local 
government 

Hearing-impaired  individuals  may 
contact  ACTION'S  TDD  number.  (202) 
60&-5256.  This  announcement, 
application  materials  and  guidance  may 
be  provided  io  alternative  formats  for 
the  visually-impaired  by  calling  (202) 
606-4857. 

To  receive  an  application  kit,  please 
contact  the  appropriate  ACTION  State 
Program  Office.  Following  is  a  Ust  of 
ACTION  Regional  Offices,  along  with 
the  addresses  and  telephone  numbers  of 
the  ACTION  State  Program  Offices 
under  their  jurisdiction. 
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Region  I 

ACTION  Regional  Director.  10  Causeway 

Street  Room  473,  Boston,  MA  02222-1039, 

617/565-7001 
ACTION  State  Program  Director.  Federal 

Post  Office  ft  Courthouse.  55  Pleasant 

Street,  Room  223,  Concord.  NH  03301-3939. 

603/225-1450 
ACTION  State  Program  Director,  John  O. 

Pastore  Federal  BIdg.,  Two  Exchange  Terr. 

Room  232,  Providence,  RI  02903-1758,  401/ 

528-5424 
ACTION  State  Program  Director.  1 

Commercial  Plaza,  21st  Floor,  Hartford,  CT 

06103-3510,  203/240-3237 
ACTION  Slate  Program  Director,  U.S. 

Courthouse.  76  Pearl  Street,  Room  305, 

Portland,  ME  04101^188,  207-780-3414 
ACTION  State  Program  Director,  10 

Causeway  Street.  Room  473,  Boston,  MA 

02222-1039,  617/565-7018 


Region  II 

ACTION  Regional  Director,  6  World  Trade 

Center,  Room  758.  New  York.  NY  10048- 

0206.  212/466-3481 
ACTION  State  Program  Director,  6  World 

Trade  Center.  Room  758,  New  York,  NY 

10048-0206,  212/466-4471 
ACTION  State  Program  Director,  44  South 

Clinton  Avenue,  Suite  702.  Trenton,  NJ 

08609-1507,  609/989-2243 
ACTION  State  Program  Specialist  U.S. 

Courthouse  &  Federal  Building,  445 

Broadway,  Room  103.  Albany,  NY  12267, 

518/472-3664 
ACTION  State  Program  Director.  U.S.  Federal 

Building,  150  Carlos  Chardon  Avenue.  Suite 

G49,  Hato  Rey.  PR  00918-1737.  809/766- 

5314 

Region  HI 

ACTION  State  Program  Director,  603  Morris 
Street  2nd  Floor.  Charleston.  WV  25301- 
1409.  304/347-5246 

ACTION  Regional  Director,  U.S.  Customs 
House.  2nd  ft  Chestnut  Streets,  Room  108, 
Philadelphia,  PA  19106-2996,  215/597-9972 

ACTION  State  Program  Director,  Federal 
Building,  600  Federal  Place,  Room  372-D, 
Louisville,  KY  40202-2230,  502/582-6384 

ACTION  State  Program  Director,  Federal 
Building,  31  Hopkins  Plaza,  Room  1125, 
Baltimore,  MD  21201-2814,  301/962-4443 

ACTION  State  Program  Director,  Leveque 
Tower,  50  W.  Broad  Street,  Room  304A. 
Columbus,  OH  43215-3301,  614/469-7441 

ACTION  State  Program  Director,  Gateway 
Building.  3535  Market  Street  Room  2460, 
Philadelphia,  PA  19104-2996,  215/596-4077 

ACTION  State  Program  Director,  400  North 
8th  Street  P.O.  Box  10066,  Room  1119, 
Richmond,  VA  23240-1832,  804/771-2197 

Region  IV 

ACTION  Regional  Director,  101  Marietta 

Street  NW..  Suite  1003,  Atlanta,  GA  30323- 

2301,  404/331-2860 
ACTION  State  Program  Director,  3165 

McCrory  Street  Suite  115,  Orlando,  FL 

32803-375a  407/648-6117 
ACTION  Bute  Program  Director,  Federal 

Building/P.O.  Century  Station,  300 

Fayetteville  St  Mall.  Room  131,  Raleigh. 

NC  27001-1739, 919/856^731 


ACTION  State  Program  Director,  Beacon 
Ridge  Tower,  600  Beacon  Parkway  West, 

Suite  770,  Birmingham,  AL  35209-312a  205/ 

290-7186 
ACTION  State  Program  Director,  75  Piedmont 

Avenue.  N.E.,  Suite  462,  Atlanta,  GA  30303- 

2587,404/331-4646 
ACTION  State  Program  Director,  Federal 

Building.  100  West  Capitol  Street,  Room 

1005-A.  Jackson,  MS  39269-1739,  601/905- 

5664 
ACTION  State  Program  Director,  285 

Cumberland  Bend  Drive,  Nashville,  TN 

37228-3889,  615/736-5561 
ACTION  State  Program  Director,  Federal 

building,  1835  Assembly  Street,  Room  872, 

Columbia,  SC  29201-2430,  803/765-6771 

Region  V 

ACTION  State  Program  Director,  431  South 

7th  Street,  Room  2480,  Minneapolis,  MN 

55415,  612/334^*083 
ACTION  Regional  Director,  175  West 

Jackson  Boulevard,  Suite  1207,  Chicago,  IL 

60604-2702  312/353-5107 
ACTION  State  Program  Director,  46  East 

Ohio  Street,  Room  457,  Indianapolis,  IN 

46204-1922,  317/226-6724 
ACTION  State  Program  Director,  175  West 

Jackson  Boulevard,  Suite  1207,  Chicago,  IL 

60604-2702,  312/353-3622 
ACTION  State  Program  Director,  Federal 

Building,  210  Walnut  Room  722,  Des 

Moines,  lA  50309-2195,  515/284-4816 
ACTION  State  Program  Director,  Federal 

Building,  231  West  Lafayette  Boulevard 

Room  658,  Detroit  MI  48226-2799,  313/226- 

7848 
ACTION  State  Program  Director,  517  East 

Wisconsin  Avenue,  Room  601,  Milwaukee, 

Wl  53202-4507, 414/291-1118 

Region  VI 

ACTION  Regional  Director,  1100  Commerce, 

Room  6B11,  Dallas,  TX  75242-0696,  214/ 

767-0494 
ACTION  State  Program  Director,  200  N.W. 

5th,  Suite  912,  Oklahoma  City,  OK  73102- 

6093,  405/231-5201 
ACTION  State  Program  Director,  640  Main 

Street  Suite  102,  Baton  Rouge.  LA  70801- 

1910,  504/389-0471 
ACTION  State  Program  Director,  611  East 

Sixth  Street,  Suite  404,  Austin,  TX  78701- 

3747,  512/482-5671 
ACTION  State  Program  Director,  Federal 

Building.  700  West  Capitol  Street  Room 

2506.  Uttle  Rock,  AR  72201-3291,  501/324- 

5234 
ACTION  State  Program  Director,  Federal 

Building,  444  S.E.  Quincy  Room  248, 

Topeka.  KS  6660»-3501,  913/295-2540  . 
ACTION  State  Program  Director,  Federal 

Office  Building.  911  Walnut  Room  1701, 

Kansas  City,  MO  64106-2009,  816/426-5256 
ACTION  State  Program  Director,  First 

Interstate  Plaza,  125  Lincoln  Avenue  Suite 

214-B,  Sante  Fe,  NM  87501-2026,  505/988- 

6577 

Region  VIII 

ACTION  State  Program  Director.  Columbine 
Building.  1845  Sherman  Street  Room  301. 
Denver,  CO  80203-1167,  303/866-1070 

ACTION  State  Program  Director,  Federal 


Building,  2120  Capitol  Avenue  Suite  8009. 
Cheyenne.  WY  82001-3649,  307/772-2385 

ACTION  State  Program  Director,  Federal 
Office  Bldg.  Drawer  10051.  301  South  Park 
Room  192,  Helena,  MT  59626-0101,  406/ 
449-5404 

ACTION  State  Program  Director,  Federal 
Building,  100  Centennial  Mall  North,  Room 
156,  Lincoln.  NE  68508-3896, 402/437-5493 

ACTION  State  Program  Director,  Federal 
Building,  225  S.  Pierre  Street  Suite  225, 
Pierre,  SD  57501-2452.  605/224-5996 

ACTION  State  Program  Director,  Frank  E. 
Moss  U.S.  Courthouse,  350  South  Main 
Street  Room  484,  Salt  Lake  City.  UT  84101- 
2198,  801/524-5411 

ACTION  Regional  Director,  Executive  Tower 
Building,  1405  Curtis  Street  Suite  2930, 
Denver,  CO  80202-2349, 303/844-2671 

Region  IX 

ACTION  Regional  Director,  211  Main  Street, 

Room  530,  San  Francisco,  CA  94105-1914, 

415/744-3046 
ACTION  State  Program  Office,  211  Main 

Street,  Room  534,  San  Francisco,  CA  94105- 

1914,  415/744-3015 
ACTION  State  Program  Director.  Federal 

Building,  11000  Wilshire  Boulevard  Room 

11221.  Los  Angeles,  CA  90024-3671,  213/ 

575-7421 
ACTION  State  Program  Director,  Federal 

Building/P.O.  Box  50024,  300  Ala  Moana 

Boulevard  Room  6326,  Honolulu.  HI  96850- 

0001,  806/541-2832 
ACTION  State  Program  Director,  522  North 

Central,  Room  205-A.  Rhoenix,  AZ  85004- 

219a  602/379-4825 
ACTION  State  Program  Director.  4600 

Kietzke  Lane,  Suite  E-141,  Reno,  NV  89502- 

5033,  702/784-5314 

Region  X 

ACTION  Regional  Director,  915  Second 

Avenue,  Jackson  Federal  Office  Bldg.  Suite 

3190,  Seattle,  WA  98174-1103,  206/553-1558 
ACTION  State  Program  Director,  304  North 

8th  Street,  Room  344,  Boise,  ID  83702-5835, 

208/334-1707 
ACTION  State  Program  Director,  Federal 

Building,  511  N.W.  Broadway  Room  647, 

Portland,  OR  97209-3416, 503/326-2261 
ACTION  State  Program  Director,  Jackson 

Federal  Office  Building,  915  Second 

Avenue  Suite  3190,  Seattle,  WA  98174- 

1103,  206/553-4975 
ACTION  State  Program  Director/ Alaska,  915 

Second  Avenue,  Jackson  Federal  Office 

Bldg.  Suite  3190,  Seattle,  WA  98174-1103. 

206/553-1558 

Signed  at  Washington,  DC  this  22nd  day  ot ' 
January  1992. 

Jam  A.  Kaany, 

Director. 

(PR  Doc.  92-2050  Filed  1-27-92;  8:45  am) 
■ILUN0  COOC  I 
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DEPARTMENT  OF  COMMERCE 

Office  of  Admintetratlve  Law  Judge 

[Docket  No.  251-008] 

Peter  E.  Hess,  Applicant;  Order  and 
Hearing  Location 

By  agreement  of  the  parties  the 
informal  hearing  provided  for  in 
§  924.8(c)  of  the  regulations  (15  CFR 
g24.B(c))  relating  to  the  denial  of 
Applicant's  request  to  conduct  research 
related  to  the  U.S.S.  MONITOR,  and 
within  the  Monitor  National  Marine 
Sanctuary,  will  be  held  in  Hearing  Room 
2409  at  401 M  Street,  SW..  Washington, 
DC  at  9:30  a.m.  on  February  13, 1992. 

Further,  it  is  Ordered  that  not  later 
than  February  5, 1992,  each  of  the 
parties  shall  file  with  this  Tribunal  and 
serve  upon  opposing  counsel  a 
memorandum  setting  forth  their 
respective  position  and  argument  in  this 
matter  along  with  a  list  of  witnesses  and 
ejjhibits  which  are  expected  to  be 
introduced  at  the  hearing.  Copies  of 
such  exhibits  shall  be  provided  and 
served  on  opposing  counsel  by  February 
5. 1992. 

Dated:  January  22, 1992. 
William  A.  Ogden, 
A  dministrative  Judge. 
[FR  Doc.  92-1974  Filed  1-27-%;  8:45  am] 
BILUNQ  CODE  3S10-OB-M 

Foreign-Trade  Zones  Board 

[Docket  1-921 

Foreign-Trade  Zone  119— Minneapolis- 
St  Paul,  MN;  Application  for  Subzone 
Davisco  International,  Inc.,  Dairy 
Products  Processing  Plants,  St  Peter/ 
Nicollet,  MN  > 

An  applicaton  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Metropolitan 
Area  Foreign-Trade  Zone  Commission, 
grantee  of  FTZ 119,  requesting  special- 
purpose  subzone  status  for  export 
activity  at  the  intermediate  dairy 
products  manufacturing  facilities  of 
Davisco  International,  Inc.  (Davisco), 
located  in  St.  Peter  and  Nicollet, 
Minnesota.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  January  10, 
1992. 


■  Thii  application  it  the  firtl  one  Tiled  under  the 
FTZ  Board't  revised  regulations  (56  FR  S0790-S0eoe. 
10-8-91).  and  all  docket  numbers  that  follow  will 
involve  applications  similarly  filed  and  processed. 


The  proposed  subzone  would  consist 
of  three  manufacturing/warehousing 
facilities:  Site  1  (30,100  sq.  ft.}— drying/ 
blending  facility  located  at  119  North 
Front  Street  in  St.  Peter,  Minnesota;  Site 
2  (35,000  sq.  ft.) — ^warehouse  located  at 
1511  Gault  Street,  in  St  Peter, 
approximately  65  miles  southwest  of 
Minneapolis-St.  Paul;  and.  Site  3  (25,000 
sq.  ft.)--drying  facility  located  11  miles 
southwest  of  St.  Peter  at  734  Sixth  Street 
in  Nicollet,  Minnesota. 

The  facilities  are  used  to  produce  a 
variety  of  dairy  products,  but  subzones 
status  is  being  requested  only  for  the 
production  of  intermediate  dairy  food 
products  and  by-products  for  export. 
Hie  proposed  activity  involves  the 
blending  of  foreign  non-fat  dry  milk  and 
casein  with  ingredients  purchased 
domestically,  such  as  milk  minerals  and 
proteins,  lactose,  sodium  hydroxide, 
calcium  hydroxide,  and  potassium 
hydroxide.  The  final  products  include: 
whey  protein  concentrate,  delactosed 
whey,  whey  protein  isolates,  lactose, 
and  various  milk  mineral  by-products, 
which  are  sold  to  food  product 
manufacturers.  The  application 
indicates  that  subzone  status  would  help 
Davisco  compete  in  its  Asian  markets. 

Zone  procedures  would  exempt  the 
company  from  quota  requirements  and 
Customs  duty  payments  on  the  foreign 
milk  products  used  in  the  production  for 
export.  They  would  not  be  used  in 
regard  to  the  manufacture  of  products 
for  the  domestic  market. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies)  shall 
be  addressed  to  the  Board's  Executive 
Secretary  at  the  address  below.  The 
closing  period  for  their  receipt  is  March 
25, 1992.  Rebuttal  comments  in  response 
to  material  submitted  during  the 
foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
4-9-92). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 

Office,  108  Federal  Building,  110  S. 

Fourth  Street,  Minneapolis.  MN  55401. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3716, 


14th  Street  and  Constitution  Avenue, 
NW..  Washington.  DC  2023a 

Dated:  January  21, 1992. 
)ohn  |.  Da  Pont*.  Jr^ 

Executive  Secretary. 

[FR  Doc.  92-1982  Filed  1-27-92;  8:45  am] 

MLUNO  CODE  MIO-Ot-M 

International  Trade  Administration 
(C-SS7-M»;  A-557-M5] 

Postponement  of  Preliminary 
Antidumping  Duty  DeterminatkN)  on 
Extruded  Rubber  Thread  From 
Malaysia  and  Alignment  of  Final 
Countervailing  Duty  and  Antidumping 
Duty  Determinations  of  Extruded 
Rut>ber  Thread  from  Malaysia 

AOENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  January  28. 1992. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Vincent  Kane  or  Gary  Bettger,  Office  of 
Countervailing  Investigations.  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099. 14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230;  telephone  (202)  377-2815  or 
377-2239. 

Postponement  and  Alignment 

On  January  10, 1992.  North  American 
Rubber  Thread  Co.  Inc.,  petitioner  in 
these  investigations,  requested  that  the 
Department  postpone  the  preliminary 
determination  in  the  antidumping  duty 
investigation  in  accordance  with  19  CFR 
353.15(c).  Accordingly,  we  are 
postponing  the  date  of  the  preliminary 
determination  until  not  later  than 
February  14, 1992.  Unless  extended,  the 
date  of  Uie  final  antidumping  duty 
determination  will  be  April  i9. 1992. 

On  December  30, 1991,  we  published  a 
preliminary  affirmative  countervailing 
duty  determination  pertaining  to 
extruded  rubber  thread  from  Malaysia 
(56  FR  67276).  The  final  countervailing 
duty  determination  in  this  case  was 
originally  due  not  later  than  February  _ 
26, 1992. 

Also  on  December  30. 1991.  in 
accordance  with  section  705(a)(1)  of  the 
Tariff  Act  of  1930.  as  amended  ("the 
Act")  (19  U.S.C.  167ld(a)(l)),  petitioner 
requested  an  extension  of  the  due  date 
for  the  final  countervailing  duty 
determination  to  correspond  to  the  date 
of  the  final  antidumping  duty 
determination  with  respect  to  the  same 
produce  and  country.  Accordingly,  we 
are  aligning  the  final  determination  in 
the  countervailing  duty  investigation 
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with  the  final  determination  in  the 
antidumping  duty  investigation  of 
extruded  rubber  thread  from  Malaysia. 
In  accordance  with  section  705  of  the 
Act  and  article  5,  paragraph  3  of  the 
Subsidies  Code,  the  Department  will 
direct  the  U.S.  Customs  Service  to 
terminate  the  suspension  of  liquidation 
in  the  countervailing  duty  investigation 
of  extruded  rubber  thread  from 
Malaysia  on  April  28, 1992.  which  is  120 
days  from  the  date  of  publication  of  the 
preliminarydetermination  in  the 
countervailing  duty  investigation.  No 
cash  deposits  or  bonds  for  potential 
countervailing  duties  will  be  required 
for  merchandise  which  enters  on  or  after 
April  28, 1992.  Hie  suspension  of 
liquidation  will  not  be  resumed  unless 
and  until  the  Department  publishes  a 
countervailing  duty  order.  We  will  also 
direct  the  U.S.  Customs  Service  to  hold 
any  entries  suspended  between 
December  30, 1991.  and  April  27. 1992. 
until  the  conclusion  of  this  investigation. 

Public  Coaunent  I 

Because  no  parties  requested  a  public 
hearing  within  ten  days  of  the 
publication  of  our  preliminary 
countervailing  duty  determination 
pertaining  to  extruded  rubber  thread 
from  Malaysia,  we  will  not  hold  a  public 
hearing  on  the  countervailing  duty 
investigation. 

Interested  parties  may.  however, 
submit  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  public  version  of  case  briefs  in  the 
countervailing  duty  investigation  to  the 
Assistant  Secretary  for  Import 
Administration  by  March  31. 1992.  Ten 
copies  of  the  business  proprietary 
version,  and  five  copies  of  the  public 
version,  of  rebuttal  briefs  must  be 
submitted  to  the  Assistant  Secretary  by 
April  6, 1992.  Written  arguments  should 
be  submitted  in  accordance  with  19  CFR 
355.38  and  will  be  considered  only  if 
received  within  the  time  limits  specified 
in  this  notice. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement  and  alignment,  in 
accordance  with  section  705(d]  of  the 
Act.  Furthermore,  this  notice  is 
published  pursuant  to  sections  705(d) 
and  733(c)(2)  of  the  Act. 

Dated:  January  21, 1992.         I 

Alan  M.  Dunn. 

Assistant  Secretary  for  Import  ' 
Administration. 

(FR  Doc  92-1960  Filed  1-27-92: 8:45  am] 

MUSM  COM  361(M>S4I 


[A-5M-703) 

Certain  Intemal-ComlMistion.  Industrial 
FofltUft  Trucics  from  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGEMCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  requests  by 
two  respondents,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
internal-combustion,  industrial  forklift 
trucks  from  Japan.  The  review  covers 
two  manufacturers /exporters  of  the 
subject  merchandise  to  the  United 
States  during  the  period  June  1. 1989 
through  May  31, 1990.  The  review 
indicates  the  existence  of  dumping 
margins  for  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
equal  to  the  difference  between  the 
United  States  price  and  foreign  market 
value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  28, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Marissa  Rauch,  Cherie  Rusnak  or  Linda 
Pasden,  Office  of  Agreements 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-3793. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  19. 1990.  the  Department  of 
Commerce  (the  Department)  pubHshed  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  (55  FR  24916). 
Two  respondents.  Toyota  Motor 
Corporation  ("Toyota"),  and  Toyo 
Umpanki.  Co..  Ltd.  ("TCM ').  requested 
an  administrative  review.  We  initiated 
the  review  on  July  26. 1990  (55  FR  30490) 
covering  the  period  Jun^  1, 1989  through 
May  31. 1990.  The  Department  has  now 
conducted  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Act"). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  internal-combustion, 
industrial  forklift  trucks,  with  lifting 
capacity  of  2,000  to  15,000  lbs.  The 
products  covered  by  this  review  are 
further  described  as  follows: 
Assembled,  not  assembled,  and  less 


than  complete,  finished  and  not  finished, 
operator-riding  forklift  trucks  powered 
by  gasoline,  propane,  or  diesel  fuel 
internal-combustion  engines  of  off-the- 
highway  types  used  in  factories, 
warehouses,  or  transportation  terminals 
for  short-distance  transport,  towing  or 
handling  of  articles.  Less  than  complete 
forklift  trucks  are  definded  as  imports 
which  include  a  frame,  by  itself  or  a 
frame  assembled  with  one  or  more 
component  parts.  Component  parts  of 
the  subject  forklift  trudcs  which  are  not 
assembled  with  a  frame  are  not  covered 
by  this  order.  During  the  review  period 
such  merchandise  was  classifiable 
under  item  numbers  692.4025. 692.4030. 
and  692.4070  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 
This  merchandise  is  currently 
classifiable  under  the  Harmonized 
System  (HTS)  item  numbers  8427.20.00- 
0.  8427.90.00-0.  and  8431.20.00-0.  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  sales  and  entries 
by  Toyota  and  TCM  during  the  period 
June  1. 1989  through  May  31. 1990 

Such  of  Similar  Comparisons 

For  all  respondent  companies, 
pursuant  to  section  771(16)(C)  of  the  Act, 
we  established  categories  of  "such  or 
similar"  merchandise  on  the  basis  of 
load  (lifting)  capacity  of  the  forklift. 
Within  these  categories,  we  based  our 
product  comparisons  on  six  primary 
characteristics,  to  which  we  assigned 
"points"  indicating  their  relative 
importance.  These  characteristics  and 
their  point  totals  are  as  follows:  Tire 
type.  6  points;  upright  style.  5  points: 
engine  type.  4  points;  transmission  type, 
3  points;  maximum  forklift  height,  2 
points;  engine  size,  1  point.  Where  there 
were  no  identical  products  sold  in  the 
home  market,  we  selected  the  most 
similar  product  on  the  basis  of  the  point 
totals  resulting  from  the  six 
characteristics  listed  above. 

United  States  Price 

For  those  sales  made  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  States,  we  based  the 
United  States  price  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act.  For  sales  made  through  a  related 
sales  agent  in  the  United  States  to  an 
unrelated  purchaser  prior  to  the  date  of 
importation,  the  Department  determined 
that  purchase  price  was  the  appropriate 
basis  for  Uie  calculation  of  United  States 
price  based  on  the  following  reasons: 

(1)  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
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to  the  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  the 
related  selling  agent:  (2)  This  was  a 
customary  commercial  channel  for  sales 
of  this  merchandise  between  the  parties 
involved;  and,  (3)  The  related  selling 
agent  located  in  the  United  States  acted 
only  as  a  processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Where  all  of  the  above  elements  are 
met,  we  regard  the  routine  selling 
functions  of  the  exporter  as  merely 
having  been  relocated  geographically 
from  the  country  of  exportation  to  the 
United  States,  where  the  sales  agent 
performs  these  functions.  Whether  these 
functions  are  performed  in  the  United 
States  or  abroad  does  not  change  the 
substance  of  the  transactions  or  the 
functions  themselves. 

Where  the  sale  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act.  The  calculation  of  United 
States  price  for  each  respondent  is 
detailed  below. 

Toyota:  We  calculated  purchase  price 
and  ESP  based  on  the  packed,  c  &  f, 
c.i.f.,  and  dehvered  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  purchase  price 
and  ESP,  where  appropriate,  for  foreign 
inland  freight,  export  brokerage,  ocean 
freight,  marine  insurance,  import 
brokerage,  U.S.  inland  freight,  and  U.S. 
inland  insurance,  in  accordance  with 
section  772(d)(2)  of  the  Act.  We  also 
made  deductions,  where  appropriate,  for 
discounts  and  rebates.  We  made  further 
deductions  from  ESP,  where 
appropriate,  for  credit  expenses, 
warranties,  advertising,  and  indirect 
selling  expenses  (which  include 
inventory  carrying  costs,  product 
liability  insurance,  advertising,  and 
selling  expenses),  pursuant  to  section 
772(e)  (1)  and  (2)  of  the  Act.  For  ESP 
transactions  involving  further 
manufacturing  prior  to  sale  in  the  United 
States,  we  deducted  all  value  added  in 
the  United  States,  pursuant  to  section 
772(e)(3)  of  the  Act.  Also,  in  accordance 
with  772(d)(1)(C)  of  the  Act,  we  added  to 
the  United  States  price  the  amount  of 
the  consumption  tax  that  would  have 
been  collected  on  the  export  sale  had  it 
been  subject  to  the  tax.  We  computed 
the  tax  by  multiplying  the  unit  price,  less 
discounts,  foreign  brokerage,  foreign 
inland  freight  and  insurance,  ocean 
freight,  marine  insurance,  import 
brokerage,  U.S.  inland  freight  and 
insurance,  packing  and  value-added,  by 
the  tax  rate.  For  purchase  price  sales, 
we  multiplied  the  unit  price,  less  forcing 


brokerage,  foreign  inlcmd  freight  ocean 
freight  marine  insurance,  and  packing, 
by  the  tax  rate. 

In  a  supplemental  questionnaire, 
dated  May  23, 1991,  Toyota  was 
instructed  to  reallocate  ocean  freight  on 
a  shipment-by-shipment  basis;  allocate 
U.S.  co-op  advertising  expenses  on  sale- 
by-sale  basis  by  dealer  for  value-added, 
delete  any  "offset"  expense  for  income 
and  profit  from  other  business  ventures 
and  reallocate;  and  allocate  a  portion  of 
the  TAL  indirect  selling  expenses 
incurred  on  behalf  of  the  sales  to  the 
United  States.  Toyota  did  not  comply. 
Therefore,  we  used  best  information 
available  ("BIA").  For  ocean  freight  and 
marine  insurance,  we  used  the  expenses 
reported  for  one  shipment  to  the  East 
Coast  as  BIA  for  all  sales,  except  for 
those  sales  that  were  shipped  to  the 
West  Coast.  For  shipment  to  the  West 
Coast  we  used  Toyota's  reported 
shipping  expenses.  For  U.S.  co-op  and 
the  TAL  indirect  selling  expenses  we 
used  the  amounts  Toyota  reported  in  the 
previous  review.  For  the  value-added, 
we  used  the  highest  reported  amount  for 
other  U.S.  expenses  for  each  load 
capacity  category. 

Toyota  calculated  the  credit  expense 
on  ESP  transactions  by  offsetting  the 
actual  short-term  rate  of  its  related 
finance  company  with  its  intercorporate 
short-term  rate.  We  disallowed  the 
offset  and  recalculated  Toyota's  credit 
expense  based  on  the  short-term 
borrowing  experience  of  its  related 
finance  company. 

Toyota  claimed  a  deduction  from  ESP 
for  commissions  paid  to  dealers  for  the 
sale  of  forklifts  to  end-users.  Since  these 
commissions  are  tantamount  to  post- 
sale  rebates,  we  treated  them  as  direct 
selling  expenses. 

TCM:  We  calculate  purchase  price 
and  ESP  based  on  the  packed,  c.i.f.  and 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions  from  purchase  price  and 
ESP,  where  appropriate,  for  foreign 
inland  freight,  export  brokerage,  ocean 
freight  marine  insurance, 
containerization,  import  brokerage,  U.S. 
Customs  fees,  U.S.  freight  to  warehouse, 
commissions  and  trading  company 
markups  (which  were  treated  as 
movement  expenses],  in  accordance 
with  section  772(d)(2)  of  the  Act  We 
also  made  deductions,  where 
appropriate,  for  discounts  and  rebates. 
We  made  further  deductions  (rota  ESP, 
where  appropriate,  for  credit  expenses, 
warranties,  U.S.  inland  freight  U.S. 
inland  insurance,  and  indirect  selling 
expenses  (which  includes  inventory 
carrying  costs  and  indirect  selling 
expenses  incurred  in  Japan  on  the  sales 


to  the  United  States),  pursuant  to 
sections  772(e)  (1)  and  (2)  of  the  Act 
Also,  we  addcld  credit  revenue  to  the 
United  States  price  and,  in  accordance 
with  section  772(d)(1)(C)  of  the  Act  we 
added  the  amount  of  Oie  consumption 
tax  that  would  have  been  collected  on 
the  export  sale  had  it  been  subject  to  the 
tax.  For  ESP  sales,  we  computed  the  tax 
by  multiplying  the  unite  price,  less 
foreign  inland  freight  foreign  brokerage, 
pacl^ng,  discounts,  ocean  freight  and 
insurance,  containeriziaton,  U.S.  duty, 
U.S.  brokerage,  and  U.S.  value-added, 
by  the  tax  rate.  For  purchase  price  sales, 
we  multiplied  the  unit  price,  less 
packing  and  discounts,  by  the  tax  rate. 

Prior  to  the  final  results  of  review, 
TCM  must  recalculate  ocean  frei^t 
expense  on  the  cubic  size  of  the  forklift 
truck  and  report  the  expense  on  a 
shipment-by-shipment  basis. 

For  ESP  transactions  involving  further 
manufacturing  prior  to  sale  in  the  United 
States,  we  deducted  all  value  added  in 
the  United  States,  pursuant  to  section 
772(e)(3)  of  the  Act.  We  have 
recalculated  the  profit  or  loss 
attributable  to  value  added  after 
importation  to  include  a  proportional 
amount  of  the  profit  or  loss  associated 
with  selling  expenses  attributable  to 
forklift  tucks. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  ("FMV")  on  the  basis  of  home 
market  sales  and,  where  appropriate, 
constructed  value.  The  calculation  of 
FMV  for  each  respondent  is  detailed 
below. 

Toyota:  We  calculated  FMV  based  on 
the  c  &  f  and  f.o.b.  prices  to  unrelated 
and  related  customers  in  the  home 
market.  The  related  sales  were 
determined  to  be  arms-length 
transactions.  Where  appropriate,  we 
made  deductions  from  the  home  mai4cet 
price  for  inland  freight  and  for  rebates. 
Since  no  packing  costs  were  claimed  on 
home  market  sales,  we  added  U.S. 
packing  to  the  home  market  price. 

For  comparisons  involving  purchase 
price  sales,  we  made  adjustments  to  the 
home  market  price,  where  appropriate, 
for  differences  in  credit  expenses, 
warranties,  and  advertising.  We  had  a 
circumstance  of  sale  adjustment  to  FMV 
in  the  amount  of  the  difference  in  the 
consumption  tax  between  the  two 
markets  in  order  to  ensure  tax- 
neutrality. 

For  comparisons  involving  ESP 
transactions,  we  made  deductions  from 
the  home  market  price,  where 
appropriate,  for  credit  expenses, 
warranties,  andl  advertising.  We  made 
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an  adjustment  to  FMV  for  indirect 
selling  expenses  (which  includes  various 
incentives  and  other  selling  expenses)  in 
the  home  market  to  offset  indirect 
selling  expenses  on  ESP  sales  in  the 
United  States.  We  limited  the  indirect 
expense  deduction  on  home  market 
sales  by  the  amount  of  the  indirect 
selling  expenses  incurred  in  the  United 
States  in  accordance  with  19  CFR 
353.56(b)(2).  We  made  further 
adjustments  to  the  home  market  price  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise. 

Petitioners  alleged  that  Toyota  sold 
forkiift  trucks  in  Japan  at  prices  below 
the  cost  of  producing  the  merchandise. 
In  the  calculation  of  cost  of  production 
("COP"),  the  petitioners  used  Toyota's 
variable  overhead,  fixed  factory 
overhead,  and  SG&A  expenses.  The 
Department  conducted  a  separate  cost 
test  using  the  petitioners'  cost  data 
(accounting  for  100  percent  of  sales)  to 
determine  if  a  cost  investigation  was 
warranted.  Based  on  this  comparison  of 
COP  to  Toyota's  home  market  prices, 
the  Department  determined  that  there 
were  insufficient  grounds  to  warrant  a 
cost  investigation. 

TCM:  The  Department  concluded  that 
there  were  sufficient  grounds  to  initiate 
a  cost  investigation  for  TCM.  Therefore, 
for  this  review,  we  conducted  the  cost 
test  for  each  load  capacity  category.  We 
compared  the  home  market  prices,  net  of 
discounts  and  rebates,  to  the  cost  of 
production  which  included  materials, 
fabrication  costs,  and  general  expenses. 
Where  we  found  sufficient  above-cost 
sales  in  the  home  market  to  form  a  basis 
for  comparison,  we  calcufated  foreign 
market  value  based  on  delivered  prices 
to  unrelated  and  related  customers 
(these  sales  were  determined  to  be 
arms-length  transactions]  in  the  home 
market.  We  made  deductions  from  the 
home  market  price,  where  appropriate, 
for  inland  freight  and  for  rebates. 

Although  TCM  reported  its  freight 
costs  for  sales  to  end  users  according  to 
the  actual  freight  costs  per  shipment,  it 
used  the  ratio  of  the  total  freight 
expense  on  all  dealer  sales  to  total 
freight  charged  to  all  dealers  to 
calculate  inland  freight  for  sales  to 
dealers.  Therefore,  we  recalculated 
inland  freight  for  sales  to  dealers  using 
the  actual  freight  costs  provided  by 
TCM. 

We  made  additional  adjustments  to 
the  home  market  price,  where 
appropriate,  for  commissions,  discounts, 
net  home  market  credit  and  warranties. 
For  comparisons  involving  ESP 
transactions,  we  adjusted  FMV  for 
indirect  selling  expenses  (which 
includes  inventory  carrying  costs  and 
other  selling  expenses)  in  the  home 


market  to  offset  indirect  selling 
expenses  on  ESP  sales  in  the  United 
States.  The  indirect  selling  expense 
deduction  on  home  market  sales  was 
limited  by  the  amount  of  the  indirect 
selling  expenses  incurred  in  the  United 
States  in  accordance  with  19  CFR 
353.56(b)(2).  We  added  packing 
expenses  incurred  in  Japan  for  U.S. 
sales  to  FMV. 

We  made  a  circumstance  of  sale 
adjustment  to  FMV  in  the  amount  of  the 
difference  in  the  consumption  tax 
between  the  two  markets  in  order  to 
ensure  tax-neutrality.  We  did  not  deduct 
the  consumption  taxes  from  home 
market  prices  because  they  were 
already  deducted  by  TCM.  We  made 
further  adjustments  to  the  home  market 
price  to  account  for  differences  in  the 
physical  characteristics  of  the 
merchandise. 

Where  there  were  no,  or  insufficient, 
sales  of  such  or  similar  merchandise  in 
each  of  the  load  capacity  categories  at 
prices  above  the  cost  of  production,  we 
used  constructed  value  as  the  basis  for 
calculating  FMV.  Constructed  value  was 
based  on  the  respondent's  information. 
Since  TCM's  general  expenses  were  not 
more  than  the  statutory  minimum  of  ten 
percent  of  the  cost  of  materials  and 
fabrication,  we  used  the  statutory 
minimum.  Since  TCM's  reported  home 
market  profit  was  greater  than  the 
statutory  minimum  of  eight  percent  of 
materials,  fabrication,  and  general 
expenses,  we  used  the  actual  profits. 

Where  constructed  value  was  used  in 
comparisons  involving  purchase  price 
transactions,  we  adjusted  for  the 
differences  in  credit  expenses,  credit 
revenue,  and  warranty  expenses.  Where 
constructed  value  was  used  in 
comparisons  involving  ESP  transactions, 
we  deducted  direct  selling  expenses  and 
indirect  selling  expenses  up  to  the 
amount  of  indirect  selling  expenses 
incurred  on  the  U.S.  sale. 

For  the  preliminary  results,  we  used 
the  credit  expenses  and  credit  revenue 
TCM  reported  on  installment  sales. 
TCM  claimed  a  deduction  &om  home 
market  price  for  commissions  paid  to 
other  companies  or  individuals  who  play 
a  role  in  the  sale  to  end-users,  under  the 
following  two  situations:  (1)  Where 
TCM  made  a  direct  sale  to  an  end-user 
in  a  dealer's  territory;  and,  (2)  where  a 
dealer  makes  a  sale  in  its  own  territory 
but  another  dealer  has  some  relation  to 
the  customer.  Since  we  determined  that 
these  commissions  are  post-sale  rebates, 
we  treated  them  as  direct  selling 
expenses. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 


value,  we  preliminarily  determine  that 
the  fcllnwing  margins  exist  for  the 
perioJ  Ji:ne  1, 1989  through  May  31, 1990: 


^Manufacturer 


Toyot3  Vi<>!Ot  Corporation . 
Toyo  U(f!panHi  Co..  Ltd. — 


Margin 
(ParoenI) 


3.92 
9.21 


Interested  parties  may  request 
disclosure  within  5  days  of  Uie  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication  of  this 
notice.  The  Department  will  publish  the 
final  results  of  the  administrative  review 
including  the  results  of  its  analysis  of 
any  such  comments  or  hearing. 

"The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Furthermore,  the  followmg  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  certain  internal-combustion 
industrial  forkiift  trucks  from  Japan 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  companies 
will  be  that  established  in  the  final 
results  of  this  administrative  review;  (2) ' 
for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  previous 
reviews  or  the  final  determination  in  the 
original  less-than-fair-value 
Investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  final  results  or 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review  or 
prior  reviews,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  this 
review  or  the  most  recent  review  or,  if 
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covered  in  this  review  or  an  earlier 
review,  the  rate  from  the  less-than-fair- 
value  investigation:  and  (4)  the  cash 
deposit  rate  for  any  future  entries  from 
all  other  manufactiirers  or  exporters 
who  are  not  covered  in  this  w  prior 
administrative  reviews  and  who  are 
unrelated  to  the  reviewed  firm  or  any 
previously  reviewed  firm  wiD  be  921 
percent.  This  is  the  most  current  non- 
BIA  rate  for  any  firm  in  this  proceeding. 
This  administrative  review  and  notice 
is  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  US.C  157&  (8)(1)) 
and  19  CFR  353.22. 

Dated:  January  17, 1992. 
AIaaM.Dunii, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  82-1977  Hied  1-27-92;  8:45  am) 
BHJJNa  OOK  M1»«S-H 


[A-SM-70n 

Certain  liitai  lla^€oil^buatlon  Induatitat 
FofWHI  Tracfca  from  «(apafit  Final 
Resulta  of  AnUdumpIng  Duty 
Admtniatrativa  Itovlaw 

AQCNCV:  International  Trade 
Administration/Import  Administratkm, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidiunping  duty  administrative  review. 

summary:  On  May  23. 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  .1987-89 
administrative  review  of  the 
antidiunping  duty  order  on  certain 
internal-combustion,  industrial  foriclifl 
trucks  from  Japan.  Tlie  review  covers 
four  manufacturers/exporters  of  this 
merchandise  to  the  United  States  during 
the  period  November  24, 1987  through 
May  31. 1989. 

llie  Department  gave  interested 
parties  the  opportunity  to  comment  on 
the  preliminary  results.  Based  on  the 
analysis  of  the  comments  received,  the 
Department  adjusted  the  margins  for 
some  companies. 
EFFECTIVE  DATE:  January  28. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marissa  Rauch.  Stephen  Jacques,  Cherie 
Rusnak  or  Linda  Pasden.  Office  of 
Agreements  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC  20230; 
telephone  (202)  377-3793. 
SUPPLEi»ITARV  WFORMATIOM: 

Background 

On  May  23. 1991,  the  Dqiartment  of 
Commerce  (the  DqnrtmentXpublialied 
the  preliminary  resolts  (rfitt 
adiniiiistrative  review  of  the 


antidumping  duty  order  (53  FR  20683)  on 
certain  internal-combustion,  industrial 
forklift  trudcs  from  Japan  in  the  Federd 
Register  (56  FR  23675).  The  Department 
has  now  comi^ted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  ig3a  as  amended  (the 
Act). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  intemal-combustioii, 
industrial  foridift  trucks,  with  Ufting 
capacity  of  2,000  to  15,000  pounds.  The 
products  covoed  by  this  review  are 
further  described  as  follows: 
Assembled,  not  assembled,  and  less 
than  complete,  finished  and  not  finished, 
operator-riding  foridift  trucks  powered 
by  gasoline,  propane,  or  diesel  fuel 
internal-combustion  engines  of  off-the- 
highway  types  used  in  factories, 
warehoiuses,  or  transportatioD  terminals 
for  short-distance  transport,  towing,  or 
handling  (rf  articles.  Less  than  complete 
forklift  trucks  are  defined  as  imports 
which  include  a  iraae  by  itself  or  a 
frame  assembled  with  one  or  more 
component  parts.  Component  parts  of 
the  subject  forklift  trucks  which  are  not 
assembled  with  a  frame  are  not  covered 
by  this  order.  During  the  review  period 
such  merchandise  was  classifiable 
under  item  numbers  002.4025, 692.4030, 
and  682,4070  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 
The  merchandise  is  currently 
classifiable  under  the  Harmmized  Tariff 
System  (HTS)  item  numbers  8427.20.00- 
0,  8427.90.00-0  and  8431.20.00-0.  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes  only.  The  written  description 
remains  dispositive. 

The  review  covers  sales  and  entries 
made  by  Toyota  Motor  Corporation 
(Toyota),  Nissan  Motor  Company, 
limited  (Nissan),  Toyo  Umpanld 
Company,  Limited  (TCM),  and 
Mitsubishi  Heavy  bidustries.  Limited 
(MHI)  during  the  period  November  24, 
1987  throu^  May  31. 1989. 

Such  or  Similar  Comparisons 

For  all  respondent  companies, 
pursuant  to  section  771(16)(C)  of  the 
Tariff  Act,  tfie  Department  estabfished 
categcffies  of  "such  or  similar" 
merchandise  on  the  basis  of  load 
(lifting)  capacity  of  the  forktift  as 
imported.  Within  these  categories,  die 
product  conqMrisons  were  based  on  six 
primary  characteristics,  to  wrftich  points 
were  assigned  to  indicate  their  relative 
importance.  These  characteristics  and 
their  point  totals  are  as  foUowr  Tire 
type,  6  points;  upright  style.  5  points; 
engine  type,  4  points:  tranaaussioa  type, 
3  points;  maximum  forklift  hei^it,  2 


points;  engine  size,  1  point.  The  sum  of 
these  numbers,  the  "SSM  Index 
Number",  was  used  in  the  Model  Maldi 
Test  by  linking  U.S.  sales  to  those  home 
market  sales  with  the  same  number, 
indicating  an  identical  product  was  sokL 
Where  there  were  no  identical  products 
s<rfd  in  the  home  maricet  the  Department 
selected  the  most  similar  product  on  the 
basis  of  die  point  totals  resulting  from 
the  six  characteristics  listed  above. 

Data  Changes  included  in  the  Final 
Results  of  Review 

In  the  preliminary  results  of  review, 
the  Department  indicated  that  it  would 
require  very  specific  data  change 
submissions  from  respondents  to  correct 
errors  identified  at  vuificatioa  and 
certain  clerical  errors  contained  in 
various  data  bases.  On  July  26, 1981,  the 
Department  sent  its  final  requests  for 
the  corrected  data  and  all  relevant 
respamdents  submitted  timely,  corrected 
data. 

In  addition,  the  Department  found  that 
the  imputed  export  consumption  tax 
used  in  the  preliminary  analysis  was 
incorrect  where  the  basis  of  the  tax  waa 
the  transfer  price  or  where  the  unit  prfce 
included  ejqwnses  whidi  are  not 
incurred  on  the  fockUft  tracks  sold  in 
Japan.  Therefore,  forTCM's  exporter'i 
sales  price  (ESP)  sales,  the  Department 
computed  the  tax  fm  the  final  results  of 
review  by  mnltiplying  die  unit  price,  less 
foreign  inland  fre^t  foreign  brokerage, 
packing,  discounts,  ocean  freigiit  and 
insurance,  containerizatian,  U.S.  duty, 
U.S.  brokerage,  and  U.S.  vahwd-added, 
by  the  tax  rate.  For  purchase  price  salea, 
the  unit  price,  less  paddng  and 
discounts,  was  multiplied  by  the  tax 
rate. 

For  Nissan,  die  consumption  tax  was 
computed  by  multiplying  the  unit  price, 
less  foreign  brokerage  and  drayage,  less 
ocean  freight  and  insurance,  U.S. 
Customs  fees  and  port  fees,  U.S.  inland 
fivight.  containerization,  packing,  and 
U.S.  value-added,  by  the  tax  rate. 

Toyota's  consumption  tax  for  ESP 
sales  was  computed  by  multiplying  the 
unit  price,  less  foreign  inland  fivi^t, 
foreign  brokerage,  ocean  freight  and 
insurance,  import  brokerage,  U.S.  inland 
freight  and  insurance,  and  value-added, 
by  the  tax  rate.  For  purchase  price  sales, 
the  unit  price,  less  discounts,  foreign 
brokerage,  foreign  inland  freight,  and 
ocean  freight  and  insurance,  was 
multipUed  by  the  tax  rate. 


Analysis  of  ( 

The  Department  gave  interested 
parties  the  opportunity  to  ooaiment  on 
the  preliaynary  reaahs.  At  the  request  of 
the  petitioners  and  two  respondents,  a 


3168 


Federal  Register  /  Vol.  57.  No.  18  /  Tuesday.  January  28.  1992  /  Notices 


hearing  was  held  on  July  12. 1991.  In 
response  to  a  comment  from  petitioners 
indicating  that  they  did  not  have 
sufficient  time  to  thoroughly  analyze  the 
verification  reports  for  Nissan  and  TCM. 
the  Department  allowed  petitioners  to 
submit  a  supplemental  case  brief  limited 
to  its  analysis  of  the  verification  reports. 
Nissan  and  TCM  had  the  opportunity  to 
rebut  the  comments  contained  in  the 
petitioners'  supplemental  case  brief. 
Case  and  rebuttal  briefs  were  received 
from  petitioners,  Toyota.  Nissan.  TCM. 
and  MHI. 

Interested  Party  Comments   , 

Toyota 

Comment  1:  The  petitioners  contained 
that  the  Department's  computer  program 
failed  to  deduct  U.S.  value-added  costs, 
indirect  selling  expenses,  cash 
discounts,  and  credit  expenses  from 
ESP. 

Toyota  contends  that  petitioners  are 
incorrect  in  stating  that  cash  discounts 
should  be  deducted  from  U.S.  price 
because  the  gross  and  unit  prices  on  the 
ESP  sales  listing  were  reported  net  of 
cash  discounts. 

Department's  Position:  Due  to 
programming  errors,  the  Department 
inadvertently  failed  to  deduct  U.S. 
value-added  costs,  indirect  selling 
expenses,  and  credit  expenses  from  ESP. 
The  Department  has  corrected  these 
errors  for  the  final  results.  In  addition, 
the  Department  verified  that  Toyota's 
unit  prices  used  in  the  calculation  of 
U.S.  price  were  net  of  cash  discounts. 
Therefore,  no  further  adjustment  was 
necessary. 

Comment  2:  The  petitioners  contend 
that  the  Department  should  recalculate 
Toyota's  U.S.  value-added  costs  because 
Toyota  understated  the  costs  of 
materials  installed  by  Toyota  Industrial 
Equipment  (TIE)  and.  as  a  result, 
understated  its  value-added  labor  costs, 
supervisory  labor  costs,  and  occupancy 
costs.  Petitioners  claim  that  the  price  of 
the  materials  purchased  from  Toyota 
Motor  distributors.  Inc.  (TMD),  a  related 
supplier,  was  not  the  same  as  the  price 
on  arm's-length  sales.  Petitioners  also 
claim  that  the  related  party  transfer 
prices  used  by  Toyota  to  calculate  its 
reported  value-added  materials  cost  are 
significantly  below  the  price  charged  by 
TMD  on  arm's-length  sales  to  unrelated 
Toyota  dealers.  Therefore,  the  cost  of 
'  materials  that  were  obtained  from  a 
related  supplier  and  installed  in  the 
United  States  should  be  based  on  the 
greater  of  the  actual  costs  incurred  to 
produce  the  materials  or  on  the  transfer 
price.  At  a  minimum,  the  Department 
should  increase  the  costs  reported  by 
Toyota. 
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Toyota  argues  that  TIE  is  not  in  the 
business  of  further  processing  forklift 
trucks  and  that  the  practices  that  it 
characterizes  as  value-added  are 
incidental  to  the  sale  of  Toyota  forklift 
trucks.  Toyota  further  contends  that  all 
supervisory  labor  and  occupancy  costs 
are  properly  allocated  to  all  products 
using  the  cost  of  sales  because  their 
primary  function  was  to  handle  all 
industrial  equipment.  TIE  paid  the 
distributor  price  that  was  uniformly 
available  to  all  three  unrelated 
distributors  during  the  period  of  review. 
Therefore,  no  adjustment  to  the  material 
cost  was  warranted. 

Department's  Position:  Petitioners' 
allegation  is  not  supported  by  the 
Department's  verification  report.  The 
verification  report  dated  April  29, 1991, 
at  page  10,  stated  that  the  Department 
looked  at  the  material  price  list  for 
dealers,  and  that  TMD  granted  TIE  a 
discount  on  the  materials  purchased 
from  TMD.  Since  it  is  reasonable  to 
expect  that  a  distributor  would  not  pay 
the  same  price  as  a  dealer,  the 
Department  accepted  TIE's  reported 
material  costs  as  reasonable.  As  a 
result,  Toyota  did  not  understate  its 
value-added  labor  costs,  supervisory 
labor  costs,  and  occupancy  costs. 

Comment  3:  The  petitioners  allege  that 
the  verification  exhibits  demonstrate 
that  Toyota  did  not  properly  report  its 
value-added  labor  costs  because  Toyota 
omitted  from  the  value-added 
calculation  benefits,  taxes,  and  other 
payments  paid  with  respect  to  its 
employees.  Petitioners  also  contend  that 
the  actual  hourly  labor  costs  reported  by 
Toyota,  excluding  the  cost  of  fringe 
benefits,  exceeds  the  total  average 
hourly  labor  costs  claimed  by  Toyota  in 
its  questionnaire  response.  As  a  result, 
the  Department  should  reject  Toyota's 
hourly  cost  data  and  use  the  best 
information  available  to  calculate 
Toyota's  average  hourly  labor  costs. 
Additionally,  petitioners  urge  the 
Department  to  recalculate  Toyota's 
supervisory  labor  costs  to  include  fringe 
benefits. 

Toyota  admits  that  these  payments 
are  not  included  in  labor  costs,  but 
asserts  that  they  are  included  in  value- 
added  overhead  because  the  payments 
are  not  paid  on  behalf  of  the  employees, 
but  are  incurred  by  Toyota  like  other 
overhead  expenses.  Toyota  disagrees 
with  petitioners'  suggestion  that 
Toyota's  average  hourly  labor  rate  for 
the  employees  who  worked  in  the 
processing  centers  was  understated. 
Toyota  claims  that  all  of  the  points 
made  with  regard  to  its  hourly 
employees  also  apply  to  its  supervisory 
employees. 


Department's  Position:  The 
Department  agrees  with  Toyota.  The 
Department  verified  Toyota's  allocation 
of  its  value-added  labor  and  supervisory 
labor  costs  and  found,  that  the  allocation 
was  reasonable  because  Toyota 
included  fringe  benefits  in  the  value- 
added  overhead  (see  Toyota  Motor 
Sales  (IMS)  Cost  of  Production 
Verification  Report.  April  29, 1991,  pg. 

6). 

Comment  4:  Petitioners  contend  that 
by  adding  hours  recorded  for  vacations, 
sick  leave,  personal  business,  absence 
without  pay,  and  time  off  for 
bereavement,  jury  duty,  and  maternity 
leave  to  base  hours,  Toyota  overstated 
total  hours  worked  at  the  processing 
centers.  Therefore,  petitioners  claim  that 
Toyota  reported  a  figure  that  represents 
hours  paid  rather  than  hours  worked. 
Petitioners  request  that  the  Department 
reject  Toyota's  reported  hourly  labor 
cost  and  labor  hour  data,  and  use  the 
best  information  available  to  calculate 
Toyota's  value-added  labor  costs. 

Toyota  contends  that  the  calculations 
in  Toyota's  Verification  Exhibit  113 
clearly  show  that  Toyota  added 
overtime  hours  to  base  hours  and  then 
subtracted  hours  for  absences  without 
pay  to  calculate  the  average  rate  for  the 
hourly  employees  and  supervisory  labor 
in  the  processing  centers.  As  a  result, 
only  hours  worked  were  used  in  the 
calculation. 

Department'sJ*osition:  The 
Department  verified  in  Exhibit  113  that 
the  hours  worked  were  in  fact  the  hours 
paid.  The  overtime  hours  were  added 
and  all  the  absences  were  subtracted. 
Therefore,  petitioners'  assertion  that 
Toyota  did  not  properly  report  hourly 
labor  cost  and  labor  hours  data  is 
without  merit. 

Comment  5:  Petitioners  contend  that 
the  Department  should  reject  Toyota's 
claimed  occupancy  costs  because 
Toyota  has  two  processing  centers  for 
value-added  activities  and  Toyota  has 
only  allocated  costs  for  the  areas  that 
are  used  to  process  forklift  trucks. 
Toyota  also  claimed  an  allocation  ratio 
for  occupancy  based  on  one  of  the 
facilities,  but  could  not  provide 
documentation  to  support  the  claim. 
Therefore,  the  Department  should 
reallocate  all  occupancy  expenses 
incurred  by  TIE  at  both  processing 
centers  for  the  products  under  review. 

Department's  Position:  The 
Department  identified  at  verification 
that  Toyota  incorrectly  calculated 
occupancy  costs.  Toyota  agreed  and 
reallocated  occupancy  costs  for  the  final 
results  based  on  the  proportion  of  space 
used  for  the  value-added  operations  at 
both  facilities.  The  Department  used  the 
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recalculated  occupancy  expense  for  the 
final  result*. 

Comment  &  Petitioners  contend  that 
the  comparison  of  total  costs  and  sale- 
by-sale  costs  claimed  by  Toyota 
demonstrate  that  Toyota  improperly 
allocated  its  supervisory  labor  and 
occupancy  costs.  Petitioners  allege  that 
these  costs  were  understated  because 
Toyota  allocated  supervisory  labor  and 
occupancy  costs  incurred  in  connection 
with  the  operation  of  the  processing 
centers  over  the  cost  of  all  sales  made 
during  the  period  of  review.  Petitioners 
contend  that  value-added  work  should 
be  allocated  exclusively  to  those  ESP 
sales  that  generated  value-added 
processing  costs. 

Toyota  contends  that  all  practices 
characterized  as  value-added  are 
incidental  to  the  sale  of  forklift  trucks. 
The  processing  centers  process  all 
industrial  equipment,  including  covered 
and  non-covered  products.  Therefore,  all 
supervisory  labor  and  occupancy  costs 
are  properly  allocated  to  all  products 
using  cost  of  sales  in  the  divisor  because 
the  processing  center's  primary  function 
is  to  handle  all  industrial  equipment. 

Department's  Position:  The 
Department  verified  that  Toyota's 
supervisory  labor  and  occupancy  cost 
allocations  were  reasonable.  The 
Department  verified  that  all  practices 
characterized  as  value-added  are 
related  to  the  sale  of  covered  and  non- 
covered  forklift  trucks.  Therefore,  all 
value-added  processing  costs  should  be 
allocated  across  all  sales,  not  just  the 
covered  sales  that  generated  value- 
added  costs  (see  TMS  Cost  of 
Production  Verification  Report,  April  29, 
1991,  pgs.  5  &  6). 

Comment  7:  Petitioners  contend  that 
Toyota's  U.S.  value-added  costs  should 
include  a  portion  of  selling,  general  and 
administrative  expenses  (SG&A) 
incurred  by  TMS.  Petitioners  argue  that 
the  value-added  costs  are  based  solely 
on  expenses  recorded  by  TIE,  not 
including  any  value-added  expenses  for 
TMS.  Petitioners  believe  that  the 
Department  should  add  an  amount  for 
general  and  administrative  expenses 
(G&A]  of  TMS  to  the  value-added  costs 
for  sales  by  TIE. 

Toyota  states  that  the  U.S.  value- 
added  costs  include  a  portion  of  SG&A 
incurred  by  TMS.  Toyota  contends  that 
an  allocation  for  TMS'  expenses  is 
found  in  TIE's  divisional  financial 
statements.  These  expenses  can  be 
located  in  the  TMC  Verification  Report 
ESP  Sales,  Exhibit  19. 

Department's  Position:  The 
Department  verified  that  the  SG&A 
expenses  incurred  by  TMS  were 
included  in  the  value-added  costs  (see . 


TMS  Ck)St  of  Production  Verification 
Report  Exhibit  108,  Income  Statement). 

Comment  8:  Petitioners  contend  that 
servicing  commissions  should  be 
included  in  U.S.  value-added  costs 
because  the  Department  included 
rebates  in  the  value-added  costs  and 
these  commissions  (like  rebates)  are 
reimbursements  to  the  dealers  from 
Toyota  for  servicing  forklifts.  Therefore, 
Toyota's  servicing  commission 
payments,  along  with  a  portion  of  profit 
and  general  and  administrative  (G&A) 
expenses  associated  with  servicing 
conmiissions,  should  be  included  in 
Toyota's  U.S.  value-added  costs. 

Toyota  claims  that  servicing 
commissions,  unlike  rebates,  are  not 
value-added  costs.  Toyota  contends  that 
this  conmiission  was  paid  to  the  dealer 
for  vehicle  preparation  prior  to  customer 
delivery.  These  commissions  also  assure 
future  dealer  availability  to  provide 
after  sale  service  to  an  end  user.  Toyota 
also  contends  that  the  commissions 
reported  by  Toyota  on  ESP  sales  should 
not  be  treated  as  rebates  because  they 
are  paid  to  the  dealer  (not  the  end  user] 
either  for  sales  or  servicing  services 
connected  with  the  sale  of  a  forklift  to  a 
national  account  customer.  Toyota 
argues  that  servicing  commissions  are 
reported  only  on  sales  to  national 
account  customers  who  purchase 
directly  fixsm  TMS.  These  commissions 
are  not  paid  to  the  buyer,  the  national 
account  customer,  so  they  cannot  be 
considered  rebates. 

Department's  Position:  The 
Department  agrees  that  servicing 
commissions  should  be  included  in  U.S. 
value-added  costs.  Unlike  Nissan's 
"service  payment"  (see  Comment  46), 
the  Department  determined  that  Toyota 
incurs  this  expenses  directly  and  did  not 
separately  charge  the  customer  for  these 
services.  Therefore,  the  Department 
determined  that  Toyota's  servicing 
"commissions"  are  payments  to  a  third 
party,  the  dealer.  As  a  result,  these 
servicing  commissions  are  considered  a 
further  cost  of  manufacturing  because 
preparing,  servicing,  and  delivering  a 
forklift  truck  to  the  customer  are  ail 
operations  that  add  value  to  the  forklift. 
Because  these  costs  are  incurred  after  a 
sale  has  been  transacted  by  TMS,  the 
Department  included  them  in  Toyota's 
U.S.  value-added  costs. 

Comment  9:  Petitioners  claim  that    - 
Toyota  failed  to  report  U.S.  discounts 
granted  under  Toyota's  introductory 
marketing  campaign  for  at  least  nine 
sales  during  the  period  of  review. 

Toyota  contends  that  the  nine  sales 
referred  to  by  the  petitioners  were,  in 
fact  made  after  the  completion  date  of 
the  campaign  and,  therefore,  did  not 


quaUfy  for  the  introdnctoty  marketing 
campaign  discount 

Department's  Position: The 
Department  verified  the  expenses 
associated  with  the  Introductory 
Marketing  Campaign  and  was  satisfied 
that  the  discount  was  properly  reported. 
The  Department  also  verified  that  the 
nine  sales  in  question  were  made  after 
the  completion  date  of  the  campaign  and 
did  not  qualify  for  the  introductory 
marketing  campaign  discount  (see  TMC 
Verification  Report-ESP  Sales  dated 
April  29. 1991). 

Comment  10:  Petitioners  claim  that 
Toyota  failed  to  report  freight  costs  it 
incurred  on  sales  to  end  users  in  the 
United  States.  Petitioners  further 
contend  that  Toyota  reimburses  its 
dealers  for  costs  incurred  to  ship 
forklifts  to  its  national  account 
customers  and  alleges  that  Toyota  has 
included  these  shipping  charges  in  its 
claimed  servicing  commissions. 
Petitioners  contend  that  the  Department 
should  include  amounts  for  these 
servicing  commissions  in  Toyota's 
value-added  costs  or,  at  a  minimum,  the 
Department  should  classify  the 
reimbursement-of  these  delivery 
expenses  as  a  U.S.  movement  diarge. 

Toyota  contends  that  TMS  sales 
prices  are  fob  dealer's  facility  and  that 
all  delivery  charges  for  the  shipment  of 
forklifts  from  Toyota's  processing  center 
to  the  unrelated  dealers  are  paid  for  by 
the  customer.  Therefore,  there  should  be 
no  deduction  for  freight  charges.  Toyota 
also  states  that  the  dealer  often 
prepares  the  vehicle  for  sales  to 
Toyota's  national  account  customer.  The 
dealer  is  then  reimbursed  for  these 
services  by  means  of  a  servicing 
commission.  Since  these  charges  are 
paid  for  by  the  end  user,  these  charges 
should  not-be  included  in  value-added. 

Department's  Position:  The 
Department  verified  that  the  TMS  sales 
prices  are  fob  dealer's  facility. 
Therefore,  no  further  deduction  from 
U.S.  price  for  this  freight  charge  was 
warranted  (see  TMC  Verification 
Report-ESP  Sales,  pg.  3).  However,  the 
Department  included  the  servicing 
commission  in  the  calculation  of  value- 
added  (see  Comment  8). 

Comment  11:  Petitioners  claim  that 
Toyota  understated  per  unit  costs  for 
charges  and  expenses  for  its  ESP  sales 
because  it  used  an  inflated  denominator 
to  allocate  total  costs  to  individual 
sales.  Toyota  changed  the  number  of 
sales  at  verification  and,  as  a  result,  the 
per-unit  U.S.  charges  and  expenses  on 
all  ESP  sales  were  understated.  For  the 
final,  the  Department  should  divide  total 
costs  reported  by  Toyota  by  the  actual 
number  of  sales  reported  in  its  ESP  sales 
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listing  to  calculate  per-unit  costs  and 
expenses. 

Toyota  notes  that  the  number  of  units 
reported  in  the  verification  exhibits  is 
the  number  of  trucks  for  which  the 
relevant  costs  were  incurred.  Some  of 
the  sales  reported  in  the  ESP  listing 
were  sold  during  the  period  of  review 
but  were  imported  before  the  period  of 
review  and  are  not  subject  to  this 
review. 

Department's  Position:  The 
Department  verified  all  sales  quantifies 
and  values  and  found  no  discrepancies. 
Toyota's  allocation  of  these  expenses 
was  reasonable,  as  shown  in  the  TMC 
Verification  Report  ESP  Sales,  April  29, 
1991,  Exhibit  19,  Section  B.  This  exhibit 
indicates  that  Toyota  used  the  correct 
denominator  in  allocating  selling  and 
other  expenses. 

Comment  12:  Petitioners  argue  that 
the  E)epartment  should  calculate 
Toyota's  product  liabiUty  expenses 
based  on  sales  and  expenses  during  the 
period  of  review  on  a  per-unit  basis. 
Petitioners  contend  that  product  liability 
costs  should  be  treated  the  same  as 
warranty  costs  and  allocated  across  all 
forklift  sales  during  the  review  period. 

Toyota  argues  that  product  liability 
expenses  are  meant  to  cover  any  forklift 
currently  in  service  so  that  this  expense 
should  be  allocated  over  all  forklifts  in 
service  as  the  Department  has  done. 
Therefore,  no  reallocation  of  the  product 
liability  expense  is  necessary. 

Department's  Position:  The 
Department  verified  that  the  product 
liability  expenses  are  reasonably 
allocated  ever  all  trucks  currently  in 
service  by  verifying  all  of  Toyota's 
insurance  documents  for  the  period  (see 
TAL  Home  Market  Sales  Verification 
Report  Jiuie  13, 1991,  pg.  B). 

Comment  13:  Petitioners  contend  that 
Toyota  has  incurred  direct  advertising 
expenses  on  behalf  of  its  U.S.  sales  of 
forklifts.  Petitioners  also  contend  that 
Toyota  should  jiot  be  allowed  to  claim 
the  same  types  of  advertisements  as 
direct  selling  expenses  in  Japan  and 
indirect  selling  expenses  in  the  United 
States.  Petitioners  argue  that  all  of 
Toyota's  U.S.  advertising  costs  are 
aimed  at  purchasers  of  forklifts  and 
should  be  classified  as  direct  selling 
expenses. 

'Toyota  agrees  with  the  petitioner  that 
some  of  its- U.S.  advertising,  mainly 
magazine  advertising,  are  direct 
expenses. 

Department's  Position:  The 
Department  determined  that  only 
magazine  advertisements  are  direct 
Selling  expenses.  For  the  final  result 
Toyota  reclassified  these  expenses  as 
direct  selling  expenses. 
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Comment  14:  Petitioners  claim  that 
Toyota  failed  to  report  product 
demonstration  expenses  incurred  in  the 
United  States  in  the  calculation  of  direct 
advertising  expenses. 

Toyota  argues  that  these  U.S. 
demonstration  expenses  were  incurred 
in  demonstrating  forklifts  to  Toyota's 
customers  in  the  United  States. 
Consequently,  these  U.S.  demonstration 
expenses  are  properly  categorized  and 
allocated  in  the  same  manner  as  other 
indirect  selling  expenses. 

Department 's  Position:  The 
Department  agrees  that  Toyota's  U.S. 
demonstration  expenses  should  be 
treated  as  direct  selling  expenses 
because  they  are  directly  related  to 
sales  of  forklift  trucks.  However,  the 
Department  did  not  recalculate  this 
expense  for  the  final  results  because  the 
recalculation  would  result  in  an 
insignificant  adjustflMnt  (19  CFR 
353.59(a)). 

Comment  15:  Petitioners  argue  that 
although  TIE  is  basically  a  warehousing 
and  processing  operation,  TMS  incurs 
expenses  to  administer  the  operations  of 
TIE  and  any  other  related  subsidiary. 
Because  Toyota  omitted  expenses 
incurred  by  TMS  to  run  its  TIE  Division, 
its  U.S.  selling  expenses  are 
understated.  Petitioners  further  contend 
that  Toyota  failed  to  include  SC&A 
expenses  incurred  by  TMS  in  Japan  for 
U.S.  sales  in  the  reported  U.S.  indirect 
selling  expenses. 

Toyota  asserts  that  TIE  maintains  all 
sales  and  marketing  operations  of 
industrial  vehicles  in  the  U.S..  and  it  is 
not  a  warehousing  and  processing 
operation.  Any  administrative  or  general 
support  provided  by  TMS  has  already 
been  allocated  to  TIE  in  the  divisional 
financial  statements.  Therefore,  any 
TMS  SG&A  expenses  incurred  on  U.S. 
sales  are  already  included  in  the 
reported  indirect  selling  expenses. 

Department's  Position:  The 
Department  verified  Toyota's  reported 
indirect  selling  expense  incurred  by  TIE 
and  determined  that  any  TMS  SG&A 
expenses  incurred  on  U.S.  sales  are 
included  in  the  reported  indirect  selling 
expenses  (see  TMC  Verification  Report- 
ESP  sales,  pg.  8). 

Comment  16:  Petitioners  argue  that 
the  Department  should  include  an 
allocated  portion  of  TMC's  selling  and 
administrative  costs  in  Toyota's  U.S. 
indirect  selling  expenses. 

Toyota  notes  that,  in  its  November  20. 
1989,  questionnaire  response,  it  had 
allocated  a  portion  of  TMC's  SG&A 
expenses  to  U.S.  indirect  selling 
expenses. 

Department's  Position:  The 
Department  verified  Toyota's  reported 
U.S.  indirect  selling  expenses.  The 


Department  was  satisfied  that  the  U.S.^ 
indirect  selling  expenses  included  a 
portion  of  TMC's  indirect  selling 
expenses  (see  TMC  Verification  Report- 
ESP  Sales.  Exhibit  19). 

Comment  17:  Petitioners  contend  that 
the  Department  inadvertently  treated 
Toyota's  home^market  technical  services 
as  a  direct  selling  expense.  The  home 
market  equivalent  of  the  reported  U.S. 
technical  service  expense  should  be 
treated  as  an  indirect  selling  expense. 
Petitioners  further  contend  that  for 
purchase  price  comparisons,  these 
expenses  should  not  be  deducted  in 
calculating  the  net  U.S.  price  because 
they  are  indirect  expenses. 

Toyota  notes  that  the  variable 
subtracted  as  a  direct  expense  always 
contains  a  zero  value,  thus  rendering 
petitioners'  argument  moot.  Toyota 
further  notes  that  in  its  November  20. 
1989,  response,  it  included  an  amount 
for  home  market  technical  services  in  its 
indirect  selling  expenses  claim. 

Department's  Position:  The 
Department  agrees  with  Toyota. 
Moreover,  afverification  the 
Department  determined  that  technical 
service  expenses  had  been 
appropriately  included  in  the  reported 
home  market  indirect  selling  expenses. 
With  respect  to  purchase  price 
comparisons,  the  Department  does  not 
allow  indirect  selling  expense 
adjustments  to  either  the  U.S.  price  or 
foreign  market  value.  Therefore,  no  such 
adjustment  was  made  in  the  purchase 
price  comparison  (see  Toyota  Automatic 
Loom  Works'  (TAL)  Home  Market  Sales 
Verification  Report,  pg.  6). 

Comment  18:  Petitioners  argue  that 
the  Department  should  reject  Toyota's 
claim  for  home  market  direct  advertising 
expenses  because  these  direct 
advertising  expenses  were  not 
documented.  The  Department  should 
instead  treat  all  home  market 
advertising  as  an  indirect  expense 
because  Toyota  could  not  substantiate 
its  claim  that  this  expense  was  directly 
related  to  the  sale  of  the  subject 
merchandise.  On  purchase  price  sales, 
these  indirect  expenses  should  not  be 
deducted  from  home  market  price. 

Toyota  contends  that  the  Department 
verified  home  market  advertising 
expenses  and  should  continue  to  treat 
these  advertising  costs  as  direct  selling 
expenses  because  they  are  directed 
towards  Toyota's  customers'  customer. 

Department's  Position:  At  verification, 
the  Department  found  that  the  claim  for 
direct  advertising  costs  was  overstated. 
Moreover,  the  Department  was  unable 
to  tie  advertising  expenses  to  particular 
advertisements  of  forklift  trucks  (see 
TAL  Home  Market  Sales  Verification 
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Report,  pg.  19).  Because  Toyota  could 
not  substantiate  that  these  expenses 
were  directly  related  to  the  forklifts 
under  review,  the  Department  has 
included  them  in  indirect  selling 
expenses.  No  adjustment  was  made  to 
purchase  price  sales  for  indirect  selling 
expenses  (see  Comment  17). 

Comment  19:  Petitioners  argue  that 
the  Department  should  recalculate 
Toyota's  overstatement  of  its  direct 
home  market  warranty  expenses 
because  Toyota  included  a  portion  of 
TAL's  Quality  Research  Section 
expenses  in  the  home  market  warranty. 

Toyota  claims  that  Toyota  did  not 
include  the  above  referenced  TAL  costs 
as  a  part  of  the  reported  home  market 
warranty  expense.  Toyota  contends  that 
no  adjustment  to  the  reported  home 
market  warranty  expenses  is 
appropriate  because  expenses  should  be 
considered  a  direct,  not  an  indirect, 
expense. 

Department's  Petition:  The 
Department  agrees  with  petitioners  and 
has  reallocated  Toyota's  direct  home 
market  warranty  and  included  the 
indirect  warranty  expenses  in  the 
indirect  selling  expenses.  TAL's  Home 
Market  Sales  Verification  Report,  page 
7,  shows  that  TAL  overstated  the 
warranty  expense  by  the  amount  of  the 
TAL  costs. 

Comment  20:  Toyota  claims  that  the 
short-term  borrowing  rate  it  used  to 
calculate  its  credit  expense  is  accurate. 
The  Department  determined  that  the 
short-term  borrowing  rate  for  use  in 
Toyota's  credit  calculation  should  be  the 
rate  Toyota  Motor  Credit  Corporation 
(TMC€)  charged  TIE  to  finance  the 
sales.  However,  Toyota  claims  the 
Department  erroneously  converted  the 
actual  short-term  borrowing  rate  to  an 
intercorporate  rate.  Toyota's 
recalculation  of  its  credit  expense  will 
correct  the  Department's  conversion  for 
purposes  of  the  final  results. 

Petitioners  agree  with  the 
Department's  determination  and  suggest 
that  Toyota  recalculate  its  U.S.  credit 
expense  based  on  the  interest  rate  that 
TMCC  charged  to  TIE. 

Department's  Position:  The 
Department  used  the  TIE  short-term 
borrowing  rate  to  calculate  the  credit 
expense  because  this  rate  reflects  the 
actual  borrowing  experience  of  TMCC, 
Toyota's  related  finance  company  (see 
TMC  Verification  Report-ESP  Sales). 
Toyota  did  not  use  this  rate  in  the 
recalculation  of  its  credit  expense  as 
requested  by  the  Department  in  the 
preliminary  results  published  on  May  23, 
1991  (56  FR  23675).  Therefore,  the 
Department  recalculated  the  credit 
expense  on  ESP  transactions  to  reflect 
the  rate  charged  to  TIE.  Toyota  also 


used  its  incorrect  short-term  borrowing 
rate  in  the  calculation  of  inventory 
carrying  expense.  As  a  result  the 
Department  recalctilated  inventory 
carrying  cost  to  reflect  the  same  TIE 
short-term  borrowing  rate  as  was  used 
in  the  credit  expense  calculation. 

Comment  21:  Toyota  contends  that  if 
the  Department  classifies  Rebate  #2  as 
value-added,  no  additional  amounts 
should  be  allocated  to  value-added  GftA 
and  profit.  Toyota  claims  that  it  neither 
incurs  G&A  nor  makes  a  profit  when  it 
pays  the  dealer  to  perform  value-added 
work.  Toyota  argues  that  a  further 
allocation  of  profit  and  G&A  is  double- 
counting  (Toyota's  Case  Brief,  June  24, 
1991,  Page  3). 

Petitioners  argue  that  Toyota  incurred 
G&A  costs  on  sales  that  included  value- 
added  work  performed  by  the  dealer. 
Toyota  must  negotiate  the  terms  and 
conditions  of  the  value-added  work  and 
payment  with  the  dealer,  and  order  or 
pay  for  options  that  the  dealer  is  to 
install  on  the  forklift.  Toyota  must  also 
coordinate  with  the  dealer  to  ensure  that 
the  proper  equipment  is  installed,  the 
forklift  is  delivered  to  the  customer,  and 
the  records  of  these  activities  are 
maintained.  Thus,  both  Toyota  and  the 
dealer  incur  G&A  costs  and  expect  to 
make  a  profit  on  the  sale  of  the  forklift 

Department's  Position:  The 
Department  agrees  with  Toyota  to  the 
extent  that  general  and  administrative 
expenses  and  profit  are  not  incurred  by 
Toyota  on  the  value-added  work 
performed  by  the  dealer  because  the 
Department  did  not  use  the  dealer's 
price  to  the  end  user  as  U.S.  price.  These 
rebates  are  part  of  the  value-added 
calculation  because  the  rebates  are  for 
modifications  conducted  after  the  sale 
of  the  forklift. 

Comment  22:  Toyota  argues  that  the 
Department  improperly  reallocated 
warranty  expenses  over  all  units  sold. 
Warranty  expenses,  like  indirect  selling 
expenses,  should  be  allocated  on  a  sales 
value  basis  per  model  as  is  the 
Department's  usual  practice.  Toyota 
contests  the  Department's  reallocation 
of  warranty  and  Operating  Restraint 
System  (ORS)  expenses  over  the 
quantity  of  units  sold.  Toyota  requests 
that  the  Department  use  the  expenses  as 
reported  for  the  final  results. 

Department's  Position:  The 
Department  disagrees.  Toyota's 
allocation  of  the  warranty  and  ORS 
expenses  on  a  sales  value  basis  per 
model  is  inappropriate  because  Toyota 
did  not  accrue  these  expenses  by  model. 
Therefore,  the  Department  determined 
that  it  was  more  appropriate  to  allocate 
the  total  expense  across  all  sales  of  the 
subject  forldifl  trucks.  This  is  the  same 


methodology  Toyota  used  in  allocating 
U.S.  brokerage  and  handling  expenses. 

Comment  23:  Toyota  argues  that  it  did 
not  use  the  incorrect  amotmt  in  its 
calculation  of  U.S.  brokerage  and 
handling  and  U.S.  inland  freight  and  that 
the  Department  verified  these  amounts. 
Therefore,  the  Department's  changes 
made  for  the  preliminary  analysis  were 
inappropriate. 

Department's  Position:  The 
Department  agrees  with  Toyota  that  the 
total  expenses  as  reported  in 
Verification  Exhibit  19,  pages  Pi  and  F2, 
for  U.S.  brokerage  and  handling  is 
correct  and  was  verified.  However, 
Toyota  did  not  use  these  totals  in  its 
calculation  of  brokerage  and  freight  (see 
TMC  Verification  Report-ESP  Sales.  Pre- 
selected Sales,  observation  (1565).  The 
Department  used  the  total  brokerage 
and  handling  expenses  reported  in 
Exhibit  19,  pages  Fl  and  F2,  in  the 
recalculation.  The  Department 
inadvertently  used  the  wrong  total  for 
the  inland  freight  expense,  which 
resulted  in  an  understatement,  and  has 
corrected  this  error  using  the  total  from 
Exhibit  19  for  the  final  results. 

Comment  24:  The  Department 
requested  that  Toyota  calculate  and 
report  ocean  freight  on  a  shipment-by- 
shipment  basis  based  on  weight  rather 
than  cubic  volume.  Toyota  argues  that 
calculating  separate  east  coast  and  west 
coast  ocean  fi«ight  rates  based  on  cubic 
volume,  rather  than  weight  on  a  month- 
by-month  basis,  is  the  most  appropriate 
way  to  calculate  ocean  freight  costs. 
Toyota  argues  that  this  method  will 
remove  any  distortion  caused  by  the 
difference  between  the  east  coast  and 
the  west  coast  rates  and  will  result  in  an 
allocation  based  on  cubic  size,  whidi  is 
the  basis  on  which  these  charges  are 
incurred. 

Petitioners  agree  that  Toyota  should 
calculate  ocean  freight  shipment-by- 
shipment  based  on  weight.  The  per-unit 
costs  incurred  by  Toyota  will  vary  from 
shipment-to-shipment  depending  on  the 
total  quantity  of  each  shipment  the 
international  carrier  used,  the 
composition  of  the  shipment  (e.g., 
forklift  parts  vs.  complete  forklifts),  and 
the  time  the  forklifts  were  shipped. 
Shipments  that  consist  only  of  foiUifts 
may  generate  per-unit  costs  that  differ 
fit>m  shipments  that  consist  of  forklifts 
and  forklift  parts.  Similarly, 
international  carriers  often  impose 
bimker  or  fuel  surcharges,  destination 
and  deUvery  fees,  and  other  changes 
that  may  vary  frtun  shipment  to 
shipment 

Department's  Position:  The 
Department  agrees  with  petitioners  that 
the  per-unit  costs,  based  on  weight 
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incutred  by  Toyota  will  vary  from 
shipment-to-shipment.  However,  the 
Department  disagrees  with  petitioners 
that  Toyota  included  ocean  freight 
expenses  for  follchft  parts  in  its 
allocation.  The  Department  veriJRed  that 
the  reported  expenses  only  included 
forkltft  trucks.  The  Department 
disagrees  with  Toyota  that  a  monthly 
average  is  the  most  accurate  allocation 
of  ocean  freight.  The  Department 
generally  requires  such  expenses  to  be 
reported  on  a  shipment-by-shipment 
basis  and  the  Department  found  at 
verification  that  Toyota  has  the  ability 
to  report  actual  ocean  freight  expenses 
by  shipment  and  by  customer  (see  TMC 
Verification  Report-ESP  Sales.  Pre- 
selected Sales,  observation  1565). 
Therefore,  the  Department  recalculated 
ocean  freight  expenses  for  the  East 
Coast  based  on  information  received  at 
veriHcation.  We  used  Toyota's  monthly 
averages  for  the  shipments  to  the  West 
Coast 

Comment  25:  Toyota  argues  that  co- 
op advertising  should  be  allocated  over 
all  sales  and  not  on  a  dealer-specific 
basis.  The  program  is  aimed  at 
generating  sales  of  all  forklift  trucks, 
regardless  of  the  dealer.  Because  these 
advertisements  are  directed  at  the 
dealer's  customer,  the  most  appropriate 
method  to  calctdate  these  co-op 
expenses  is  over  all  sales. 
/  Petitioners  argue  that  Toyota  should 
allocate  its  co-op  advertising  expenses 
on  a  dealer-by-dealer  basis  because  co- 
op advertising  expenses  are  jointiy  paid 
by  Toyota  and  the  dealer  to  stimulate 
sales  in  the  dealer's  area. 

Department'a  Position:  TYm 
Department  has  determined  that  co-op 
advertising  should  be  allocated  by 
dealer  because  Toyota  records  the 
expense  by  dealer  and  because  these 
expenses  vary  from  dealer  to  dealer. 
Therefore,  allocating  the  expense  across 
all  sale*  is  not  appropriate.  Only  certain 
dealers  are  involved  in  tite  co-op 
advertising  program  and  the  expenses 
shodd.  therefore,  be  allocated  to  those 
dealers'  sales.  The  Department  asked 
Toyota  in  its  May  23, 1991.  letter 
requesting  changes  for  the  frnal.  to 
allocate  co-op  advertising  expenses  on  a 
dealer-by-dealer  basis  and  Toyota 
complied  %vith  the  Department's  request 
The  Department  used  Toyota's  revised 
data  for  the  fmal  results. 

Comment  26:  At  verification,  Toyota 
agreed  to  reallocate  a  portion  of  TAL's 
indirect  selling  expenses  incurred  on 
U.S.  sales.  Although  Toyota  did  not 
originally  report  some  of  TAL's 
expenses,  Toyota  argues  that  TAL's 
sales  expenses  shoulid  also  be  allocated 
over  all  sales. 
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Department's  Position:  Toyota 
reallocated  TAL's  indirect  selling 
expenses  over  all  sales.  For  the  final 
results,  the  Department  did  not  request 
Toyota  to  reallocate  a  portion  of  TAL's 
indirect  selling  expenses  related  to 
home  market  sales.  Therefore,  the 
Department  did  not  include  these  home 
market  indirect  selling  expenses 
incurred  by  TAL. 

Comment  27:  Toyota  contends  that 
the  Department  has  double  coimted 
certain  value-added  items  in  the  ESP 
margin  calculation. 

Department's  Position:  The 
Department  agrees  and  has  made  the 
corrections  for  the  final  results. 

Comment  28:  Toyota  contends  that  the 
TMS  offset  expense  should  be  included 
in  the  U.S.  indirect  selUng  expenses 
because  it  is  directly  related  to  the  sale 
of  new  forklifts.  The  "offset"  expense  is 
a  TIE  "other  (income)  expense"  which  is 
mostly  profit  or  loss  generated  from  the 
sale  of  lease  trucks. 

Petitioners  contend  that  the 
Department  correctly  instructed  Toyota 
to  eliminate  any  offset  expenses  to  the 
U.S.  indirect  selling  expenses  that  may 
be  generated  by  income  from  other 
business  ventures  (non-operating 
expenses).  Since  this  item  is  generated 
by  sales  of  used  forklifts,  which  are  not 
subject  to  this  review,  the  item  is 
unrelated  to  the  covered  sales. 

Department's  Position:  The 
Department  concluded  that  the  items 
included  in  this  "offset"  are  unrelated  to 
the  sale  of  new  forklifts  covered  by  the 
review.  For  the  final  results,  the 
Department  directed  Toyota  to  eliminate 
this  "offset"  to  indirect  selling  expenses 
and  Toyota  comphed. 

Comment  29:  Toyota  argues  that  for 
purchase  price  sales,  U.S.  warranty 
expenses  should  be  either  subtracted 
from  the  U.S.  price  or  added  to  the 
foreign  market  value,  but  not  both. 
Toyota  also  argues  that  only  one 
differences-in-merchandise  (DIFMER) 
adjustment  should  be  made  to  foreign 
market  value  (FMV).  Toyota  contends 
that  the  Department  has  applied  two 
differences-in-merchandise  values  to  the 
foreign  unit  price  in  dollars. 

Department's  Position:  The 
Department  agrees  and  has  made  the 
corrections  for  the  final  results. 

Nissan 

Comment  30:  Petitioners  contend  that 
the  Department  failed  to  include  two 
data  sets  of  ESP  sales  in  calculating  the 
dumping  margins.  These  sales  include 
those  ESP  sales  that  entered  the  U.S. 
during,  but  were  sold  prior  to,  the  period 
of  review  and  those  sales  made  from 
imported  frames  that  were  further 
manufactured  by  Barrett,  a  U.S. 


subsidiary  of  Nissan.  Petitioners  state 
that  the  Department  has  previously 
indicated  the  date  of  entiy  is  the 
determining  factor  in  deciding  whether 
the  transaction  is  to  be  included  in  the 
review. 

Nissan  argues  that  petitioners' 
comment  is  untimely.  Nissan  contends 
that  petitioners  should  have  included 
their  comment  in  the  case  brief  and  that 
the  inclusion  of  this  comment  violates 
the  Department's  instructions  that 
petitioners  limit  their  comments  in  the 
Supplemental  Case  Brief  to  issues  raised 
in  the  verification  reports  and  exhibits. 
In  addition,  Nissan  states  that  the 
Department  has  the  discretion  to 
calculate  dumping  margins  for  the 
frames  imported  by  Barrett.  Finally, 
Nissan  claims  that  the  Department  did 
not  use,  for  the  preliminary  results,  the 
most  recent  ESP  data  set  that  Nissan 
had  submitted.  Nissan  requests  that  the 
Departinent  use  the  ESP  data  set  from 
April  1991  in  its  final  determination. 

Department's  Position.  The 
Department  has  included  in  the  analysis 
the  most  recent  ESP  data  set  containing 
sales  entered  during,  but  sold  prior  to, 
the  period  of  review.  The  Department 
has  applied  the  dumping  margin  found 
on  completed  forklifts  to  the  imported 
frames  that  entered  the  United  States 
during  the  period  because  to  do 
otherwise  would  require  inordinately 
complicated  calculations  and  the  frames 
represent  a  small  percent  of  the 
completed  value  of  the  tinck.  Also,  the 
Department  granted  petitioners 
additional  time  to  analyze  the 
verification  reports  and  exhibits. 
Petitioners'  comment  was  formulated 
during  this  additional  time  and  was 
based  on  the  new  information. 
Therefore,  their  comment  was  timely. 

Comment  31:  Nissan  contends  that  the 
Department  erred  in  adding  U.S. 
containerization  charges  to  FMV;  in  not 
adding  the  consumption  tax  to  U.S.  price 
where  U.S.  price  is  compared  to 
constructed  value;  in  not  including 
seventeen  home  market  sales  in  the 
calculation  of  FMV  because  the  rebate 
data  was  missing;  in  not  including  the 
dealers  free  credit  period  in  the 
calculation  of  home  market  credit  and 
incorrectiy  calculating  the  number  of 
days  credit  was  extended  to  certain 
home  market  customers:  in  weight- 
averaging  Nissan's  cost  of  production 
and  constructed  value  data;  in  not 
adjusting  Nissan's  FMVs  for  the 
difference  in  merchandise  adjusbnent;  in 
incorrectly  calculating  the  direct  cost  of 
manufacture  of  trucks  exported  to  the 
United  States:  and,  in  using  the  wrong 
home  maricet  data  set 
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Department  has  made  aU  the  ( 
to  the  ctMBBiiter  programa  for  tiia  final 
reaulta  with  the  exception  of  ttw 
consMBption  tax.  The  DepartOKnt  doea 
not  add  the  conawmption  tax  to  U^S^ 
price  whoe  US.  price  ia  compared  to 
constructed  vahie  (sea  IS  CFR  3S3.50). 

Coiunad  32:  Niasan  daima  that  the 
Department  should  add  Niaaan 
Industrial  Equipment  Company's  (NIEC) 
preparation  charge  to  the  U.S.  price. 
Nissan  stated  that  the  preparation 
charge  is  an  additional  amount  charged 
to  the  dealer  when  NIEC  performs 
certain  activities  to  prepare  the  truck  for 
deHvery. 

Petitkmers  contend  that  in  the  original 
questionnaire  response,  Nissan's 
description  of  these  diarges  was 
inadequate  and  that  Nissan  has  not 
provided  snfficicBl  documentation 
whidi  8tq>poft8  their  daim  that  tfie 
preparation  charge  was  added  to  die 
final  VS.  sriling  price.  In  addition,  the 
Department  should  not  allow  Nissan  to 
claim  a  sale  qtedfic  ad^aatmant  mdMn   , 
Nisaan'a  vahie-added  costs  were  not 
reported  on  a  sale-lqr-aale  baals. 

Ae^KutBMM/'f  Potition:  The 
Department  agrees  widi  pethiooers. 
Nissan  states  in  its  case  brief  that  the 
preparation  fee  involves  "(4)erations  to 
prepare  the  truck  for  ddivery."  This  fee 
is  in  additi<m  to  the  invoiced  amount  of. 
the  forkhfL  The  Departmokt  was  not 
provided  specific  documentation 
coDcemiog  the  services  rendered  or 
invoices  (Meetly  related  to  the  work 
performed.  Therefore,  the  Department 
did  not  indude  this  |»oposed  change  in 
the  U.S.  price  calculation. 

Comment  33:  Nissan  daims  that  the 
Department  should  use  the  short-term 
interest  rates  for  the  calculation  of  home 
market  credit  expense  contained  in  its 
submission  January  11, 1991.  Nissan 
states  that  the  Department  verified  these 
rates.  Nissan  noted  that  the  latest 
revised  computer  tape  includes  the 
verified  short-term  interest  rate. 

Department's  PositionrThe 
Department  agrees  with  Nissan  and 
used  the  rates  from  Nissan's  January 
1991  sabmission  for  the  final  results. 

Comment  34:  Nissan  contends  that  the 
Department  improperly  converted 
Nissan's  negative  warranty  expense  into 
a  positive  amount.  According  to  Nissan, 
the  warranty  expense  amounts  mcarred 
for  U.S.  warranty  expenses  are  negative 
because  the  warranty  naoonta  are  net 
of  the  reimbarsenKnt  FKasan  receivea 
from  its  parts  soppUcrs.  Nissan  argaea 
that  either  the  negative  anwiunt  of 
warranty  expenaea  shoaM  be  subtracted 
&om  MS  pike  or  the  converted  poaitive 
amoon*  sheold  be  added  to  U.&  price 
because  te  amoani  of  the 


reintbaisenwnl  doea  not  cxoaed  die 
amovnt  of  wananty  expanses  iDcanred 

by  NIEC 

PetHieners  aigae  diet  Niaaan  faBed  to 
qwdfy  whedier  the  parte  supphera  that 

reimbursed  Nissan  were  related. 
Petitioners  state  diet  since  Nissan  had 
previously  admitted  it  was  rdated  to 
some  of  ita  parts  aiqipUers,  the 
reimburseneirt  ia  thwefore  mody  an 
intercompany  transfer  of  funds. 

D^teaimeni'a  Poaition:  The 
Departramt  agrees  with  petitioners.  The 
daimed  negative  warranty  expenses 
will  be  not  be  tamed  into  positive 
values,  but  merely  disallowed  for  the 
final  results.  The  Department  views  the 
parts  reimburseatent  for  warranty 
expenses  between  Nissan.  NIEC  and 
Nissan's  parte  S)q>plier  as  an 
intercompany  transCsr  of  funds. 

Comment  35:  ^Kssan  contends  that  the 
Department  inpropn'Iy  denied  an 
adjustment  for  a  certain  home  market 
rebate.  Nissan  noted  that  the 
Department  did  not  make  an  adjustment 
for  the  rebate  because  it  *1nduded  salea 
outside  the  review  period."  Ahhoa^ 
^^issan  admits  that  one  component  of 
this  rebate  was  based  on  data  outside 
the  review  period,  Nissan  contends  that 
it  would  be  incorrect  to  totally  deny  an 
adjustment  for  this  rebate.  Nissan 
daims  the  purpose  of  the  rebate  was  to 
stimulate  sales  <^  foiktift  trucks  in  the 
home  market  and,  therefore,  the 
Department  should  treat  this  rebate  as 
either  a  direct  or  indirect  seffing 
expense  (see  Nissan's  Case  Brief,  June 
24. 1991.  pg.  10). 

Petitioners  argue  that  because  the 
rebate  induded  sales  outside  the  review 
period,  the  claimed  adjustment  should 
be  rejected.  Petitioners  claim  that  the 
fact  diet  the  rebate  was  peid  during  the 
period  (rf' review  is  immaterial. 

Department's  Pttsitkm:  The 
Department  verified  the  rebate  and 
determined  that  it  was  directly  related 
to  the  sales  of  forkhft  trucks.  Tlierefore, 
the  Department  treated  the  rebate  as  e 
direct  sdling  expense  for  the  final 
results. 

Comment  36:  Nissan  contends  that  the 
Department  should  treat  die  fifteen  sales 
excluded  from  the  preliminary  resdts  in 
a  manner  consistent  with  their  peyment 
histories.  Nissan  clahns  that  these 
fifteen  tracks  have  onnsaable  profit  and 
U.S.  price  data  because  NIEC  had  not 
received  payoMnt  for  these  trucka  at  the 
time  the  asles  data  waa  sabadtted  to  the 
DepartnenL  Nisaan  reports  that  HOC 
subsequently  received  peyments  for  foar 
of  the  fifteen  tracka  and  requests  diet 
the  Department  nee  the  actaal  payment 
dates  for  te  faer  tracks. 

Niaaan  daiBM  dut  NffiC  haa  not  yet 
received  pajawiU  for  dw  i 


eleven  I 

cost  of  dieae  tnKka  ia  aliaady  ( 

for  aa  part  of  die  eoHpeny's  bad  dsbl 

expeaae.  vrilkk  ia  a  part  of  U.&  indiraet 

selling  expanse.  Miaaan  contends  that  if 

die  Department  aaea  dwae  seles.  the 

uepamnent  snwiin  aae  tne  everage 

credit  expeme  for  the  other  U.S.  seles 

and  cakalata  profit  for  the  eleven  seka 

based  on  an  average  of  te  credit 

Becaaae  Nissan  sold  md  shipped  die 
eleven  forkHfl  tracks,  petittonets  argae 
that  the  Department  should  treat  dMoe 
trades  as  VS  sales  and  that  the  bed 
debt  received  by  Nisaan  from  the  dealer 
should  be  aBocated  over  the  eleven 
sales.  They  claim  the  aHocated  emovnt 
shmild  serve  as  the  VS.  price  for  each  of 
the  fbrUifls.  Psdtioners  sHemetively 
propose  thet  the  Department  treet  the 
bad  debt  expense  es  a  direct  rather 
than  indirect,  selling  expense. 

Deportment's  Position:  The 
Depertment  will  use  the  payment  dates 
supplied  by  Nissan  for  fonr  sales  since 
NffiC  subsequently  received  peyment 
for  these  trucks.  For  die  remaining 
eleven  sales,  the  Department  disagrees 
widl  Nissan's  ccmtendon  that,  since  final 
pajrment  was  not  received,  these  entries 
should  not  be  considered  sales.  The 
eleven  trucks  wee  covered  merchandise 
under  the  antidumping  duty  order  and 
were  sold  and  shi^ed  in  the  normal 
course  of  trade  dining  the  period  of 
review.  The  Department  will,  therefore, 
indude  these  forklift  trucks  as  sales  in 
the  final  results.  Because  the  eleven 
sales  are  a  de  minimis  percentage  of 
Nissan's  ESP  sales  and  therefore  the  use 
of  these  sales  would  result  in  an 
insignificant  adjustment  to  FMV,  the 
Department  will  use  the  average  credit 
expense  of  NIECs  other  U.S.  sales  and 
base  profit  on  these  average  credit 
amounU  (see  19  CFR  353.50). 

Comment  37:  Pedtioaers  cootuid  that 
Nissan's  cost  of  production  data  is 
unreliable  because  Nissan  based  the 
data  on  transfer  prices  rather  than 
actual  costs.  Petitioners  also  contend 
Nissan  did  not  supply  the  actual  costs  of 
production  for  parts  purchased  from 
related  suppliers.  PetitioDers 
recommend  conducting  a  cost 
verification  of  Nissan  or  use  (rf  the  beat  ^ 
information  available  which  is  the  rate 
from  the  original  investigation  for  the 
cost  data. 

Nissan  contends  thet  it  wonld  be 
ahnoat  iapossifale  lo  aae  die  actaal  ooal 
of  piedaction  for  parts  aappUed  by 
Nissan's  lelatad  sapphers  for  each 
individaal  farUHt  track  becaase  il( 
not  hum  a  bid  < 
foridin  toad 
woaM  Dsal 
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Furthermore,  Nissan  provided  data 
showing  that  the  standard  costs  used  in 
the  cost  of  production  are  above  the 
related  suppliers'  cost  of  production. 
Nissan  claims  that  its  data  uses 
averages  and  demonstrates  that 
Nissan's  related  supplier  transfer  prices 
are  in  the  aggregate  higher  than  the 
unrelated  suppliers'  cost  of  production. 
Nissan  therefore  contends  that  the 
related  suppliers'  transfer  prices  reflect 
fair  market  value  and  are  appropriately 
used  to  calculate  Nissan's  cost  of 
production. 

Department 's  Position:  Because  this  is 
the  first  administrative  review  of  this 
case,  the  Department  was  not  required 
to  conduct  verification.  The  Department 
did.  however,  verify  Nissan's  home 
market  sales,  U.S.  sales,  and  U.S.  cost 
data.  As  a  result  of  the  verifications  of 
this  data,  which  included  a  cost 
verification  of  NIEC,  the  Department 
concluded  that  Nissan's  responses  were 
sound  and  reliable.  The  Department, 
therefore,  has  accepted  Nissan's  cost  of 
production  data. 

Comment  38:  Petitioners  claim  that  the 
Department  should  conduct  a  cost  test 
because  Nissan  changed  its  data,  thus 
altering  the  results  of  the  home  market 
cost  test.  Petitioners  point  out 
differences  between  a  cost  test 
performed  by  Nissan  in  September  1990 
and  the  cost  test  in  the  preliminary 
results.  Petitioners  claim  that  these 
differences  warrant  a  cost  verification 
of  Nissan. 

Nissan  contends  that  the  reason  for 
the  discrepancy  is  that  the  Department 
made  a  clerical  error  in  the  computer 
program  and  incorrectly  weight- 
averaged  Nissan's  cost  data  on  the  basis 
of  the  truck  serial  number.  Nissan 
claims  that  if  the  clerical  error  is 
corrected,  the  Department's  results 
should  be  close  to  the  cost  test 
performed  by  Nissan  in  September  1990. 

Department's  Position:  The 
Department  agrees  with  Nissan  that 
differences  in  the  cost  tests  were  largely 
due  to  a  clerical  error.  The  Department 
incorrectly  weight  averaged  the  cost  of 
production  data  by  the  truck's  serial 
number.  The  clerical  error  has  been 
corrected  for  the  final  results  (see 
Comment  31). 

Comment  39:  Petitioners  contend  that 
Nissan  failed  to  include  the  cost  of 
obsolete  inventory  in  its  reported  costs. 
Petitioners  argue  that  the  parts 
inventory  which  was  written  off  or 
disposed  of  at  less  than  fair  value  during 
the  period  should  be  included  as  part  of 
Nissan's  material  costs.  Petitioners 
argue  that  the  Department  should 
increase  Nissan's  reported  costs  by  the 
amount  of  "other"  expenses  in  Nissan's 
income  statements.  Petitioners  urge  that 
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the  "other "  expenses  be  calculated  as  a 
percentage  of  the  cost  of  sales  for  each 
fiscal  period  and  that  the  Department 
increase  Nissan's  reported  production 
costs  by  that  percentage  for  the  relevant 
period. 

Nissan  states  that  the  "Miscellaneous 
Losses"  account  of  Nissan's  Murayama 
factory  income  statements  include 
losses  on  inventory  write-offs  at  the 
factory.  Nissan  notes  that  the 
Murayama  factory  is  the  only  facility 
that  produces  forklifts  and  therefore 
includes  all  losses  on  inventory  write-  . 
offs  incurred  by  Nissan.  Nissan  also 
contends  that  the  "Miscellaneous 
Losses"  account  includes  inventory 
write-offs  of  automobiles  produced  at 
the  plant.  Nissan,  therefore,  claims  that 
the  losses  for  inventory  write-offs 
overstate,  not  understate,  the  losses 
incurred  by  Nissan. 

Department's  Position:  The 
Department  agrees  with  Nissan  because 
Nissan's  calculation  for  writing-off 
obsolete  inventory  was  reasonable. 
Nissan  obtained  this  data  from  the 
internal  profit  and  loss  statement  of  the 
Murayama  factory.  Therefore,  the 
Department  used  the  reported  figures  for 
inventory  write-offs  for  the  final  results. 

Comment  40:  Petitioners  contend  that 
the  Department  should  recalculate 
Nissan's  research  and  development 
costs.  Petitioners  argue  that  Nissan's 
methodology  is  not  in  accordance  with 
Generally  Accepted  Accounting 
Principles  (GAAP)  because  Nissan  did 
not  expense  Research  and  Development 
costs  when  incurred.  Petitioners  urge  the 
Department  to  use  best  information 
available  for  research  and  development. 

Nissan  argues  that  its  actual  research 
and  development  costs  were  expensed 
as  they  were  incurred  in  accordance 
with  GAAP  and  the  Department's 
practice. 

Department's  Position:  The 
Department  determined  that  Nissan 
properly  accounted  for  research  and 
development  costs  and  that  these  costs 
are  allocated  in  accordance  with  GAAP. 
Consistent  with  GAAP,  Nissan  expenses 
its  actual  research  and  development 
costs  as  they  are  incurred.  The 
Department  used  Nissan's  reported 
figures  for  these  costs. 

Comment  41:  Petitioners  contend  that 
three  of  Nissan's  home  market  rebates 
are  neither  directly  nor  indirectly 
related  to  the  sales  of  forklift  trucks  but 
rather  that  these  rebates  promote  the 
sale  of  spare  parts  for  or  services  on 
forklifts  and  are  not  related  to  forklift 
sales.  Petitioners  ask  that  the 
Department  not  deduct  these  expenses 
from  the  home  market  price  as  direct  or 
indirect  selling  expenses  (see 


Petitioners'  Case  Brief,  June  24. 1991. 
appendix  B.  pg.  10). 

Nissan  argues  that  these  rebates  are 
related  to  Nissan's  sales  efforts.  Nissan 
contends  that  the  ability  of  Nissan's 
dealers  to  service  forklifts  is  of  vital 
importance  to  product  sales  and  is  an 
important  part  of  Nissan's  sales 
strategy.  Therefore,  Nissan  contends 
that  these  rebates  are  properly 
considered  selling  expenses  (see 
Nissan's  Case  Brief.  July  9. 1991.  pg.  33). 

Department's  Position:  The 
Department  agrees  with  Nissan  that 
these  rebates  are  related  to  the  forklift 
sales.  The  treatment  of  these  rebates  as 
indirect  selling  expenses  will  remain 
unchanged  for  the  final  results. 

Comment  42:  Petitioners  contend  that 
a  certain  home  market  rebate  should  be 
treated  as  a  G&A  expense  rather  than  a 
selling  expense  because  it  is  not  related 
to  the  sale  of  forklift  trucks  (see 
Petitioners'  Case  Brief,  June  24, 1991. 
appendix  B,  pg- 11)- 

Nissan  contends  that  this  rebate  is 
directly  related  to  the  sales  function  of 
the  dealers  and  should  be  treated  as  a 
selling  expense  (see  Nissan's  case  brief. 
July  7, 1991.  pg.  34). 

Department's  Position:  The 
Department  agrees  with  Nissan  that  this 
rebate  is  an  indirect  selling  expense 
because  it  is  related  to  the  selling 
functions  of  the  dealer,  and  not  directly 
related  to  the  sale  of  the  forklift  trucks. 
Therefore,  the  Department  included  this 
rebate  as  part  of  Nissan's  home  market 
indirect  selling  expenses. 

Comment  43:  Petitioners  contend  that 
the  Department  should  reject  or 
recalculate  one  of  Nissan's  home  market 
rebates  because  Nissan  incorrectly 
reported  the  amount  for  this  rebate  (see 
Petitioners'  Case  Brief.  June  24. 1991. 
appendix  B.  pg.  11). 

Nissan  argues  that  it  used  the  same 
methodology  for  this  rebate  as  did  the 
Department  in  its  original  investigation 
(see  Nissan's  Case  Brief.  July  7, 1991,  pg. 
35). 

Department's  Position:  The 
Department  agrees  with  Nissan.  The 
Department  verified  this  rebate  and 
determined  that  the  rebate  was  properiy 
calculated  and  directly  related  to  the 
sales  of  forklift  trucks. 

Comment  44:  Petitioners  assert  that 
the  Department  should  reject  Nissan's 
claim  for  incidental  expenses. 
Petitioners  contend  that  these  expenses 
are  not  related  to  the  sales  of  forklift 
trucks  but  instead  are  servicing 
expenses.  Petitioners  also  claim  that 
Nissan  failed  to  claim  or  to  demonstrate 
that  these  expenses  were  incurred  for 
the  particular  sales  under  review. 
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Nissan  asserts  that  these  incidental 
expenses  are  incurred  for  minor 
modifications  performed  by  the  dealer 
to  meet  the  customer's  specifications 
and  are  therefore  directly  related  to  the 
sale  of  the  forklift.  Nissan  claims  that 
the  incidental  charges  were  claimed 
only  on  the  trucks  to  which  the  expense 
directly  relates  and  that  the  verification 
exhibits  tie  the  expenses  to  individual 
trucks. 

Department's  Position:  The 
Department  agrees  with  Nissan.  The 
incidental  expenses  were  verified  and 
tied  directly  to  individual  trucks  by  the 
vehicles's  model  and  serial  number.  The 
Department  found  that  the  incidental 
expenses  are  incurred  when  the  forklift 
is  modified  to  the  customers' 
specifications  and,  therefore,  are  related 
to  the  sales  of  new  forklifts.  The  full 
amount  of  the  adjustment  was  allowed 
for  the  final  results. 

Comment  45:  Petitioners  contend  that 
Nissan  should  recalculate  its  home 
market  and  U.S.  inventory  carrying 
costs  on  a  sale-by-sale  basis.  Petitioners 
assert  that  Nissan's  response  indicates 
that  inventory  carrying  periods  may 
vary  substantially  from  model  to  model 
and  from  sale  to  sale. 

Department's  Position:  After  the 
pubUcation  of  the  preliminary  results, 
the  Department  requested  that  Nissan 
provide  the  inventory  carrying  costs  on 
a  sale-by-sale  basis  for  all  U.S.  sales 
and  for  those  home  market  sales  used  as 
foreign  market  value.  Nissan  complied 
with  this  request  and  the  Department 
used  the  data. 

Comment  46:  Petitioners  argue  that 
Nissan's  service  payment  represents  a 
transfer  of  value-added  activities  from 
Nissan  to  its  U.S.  forklift  dealers. 
Therefore,  the  Department  should 
include  these  payments  in  Nissan's  U.S. 
value-added.  Petitioners  also  ask  that 
the  Department  allocate  the  service 
payments  portion  of  SG&A  to  U.S. 
value-added. 

Nissan  claims  that  its  U.S.  subsidiary 
charges  a  "ship-in"  fee  to  certain 
customers  for  modifications  performed 
on  the  truck.  Nissan  then  reimburses 
that  same  amoiuit  to  its  dealers  as  a 
"service  payment"  for  that  work. 
Therefore.  Nissan  claims  that  the 
service  payment  is  a  direct  pass-through 
from  the  customer  to  the  dealer.  Nissan 
contends  that  if  the  service  payment  is 
added,  then  the  ship-in  fee  should  also 
be  deducted  from  U.S.  value-added. 
Because  the  net  effect  on  value-added 
would  be  zero,  Nissan  asks  the  that 
Department  not  add  the  service  payment 
to  value-added. 

Department's  Position:  The 
Department  agrees  with  Nissan.  The 
payment  is  a  pass-through  from 


customer  to  dealer  and  thus  there  is  no 
net  transfer  from  Nissan  to  its  U.S. 
foridift  dealers.  Allocating  SG&A 
expenses  to  value-added  would  be 
inappropriate  because  the  Department 
did  not  adjust  value-added  for  this 
service  payment. 

Comment  47:  Petitioners  contend  that 
Nissan  based  its  materials  cost  used  for 
further  processing  in  the  United  States 
on  transfer  prices  between  Nissan  and 
its  U.S.  subsidiaries.  Petitioners  state 
that  Nissan's  costs  for  these  materials 
are  not  arm's  length  costs  because  these 
costs  are  based  on  transfer  prices  from 
related  suppliers.  Petitioners  ask  the 
Department  to  verify  the  cost  of  value- 
added  materials  obtained  from  Nissan's 
related  suppliers. 

Nissan  contends  that  it  has  already 
established  that  its  transfer  prices  were 
on  average  higher  than  the  related 
supphers'  cost  of  production  for  those 
models  and  this  data  is  reliable. 

Department's  Position:  As  stated  in 
the  Department's  response  to  Comment 
37,  the  results  of  the  Department's  other 
verifications  of  Nissan's  data  indicate 
that  the  data  contained  in  Nissan's 
responses  is  generally  reliable. 
Therefore,  the  Department  determines 
that  Nissan's  data  is  valid. 

Comment  48:  Petitioners  comment  that 
Nissan's  U.S.  shop  costs  do  not  include 
warehousing  and  inventory  storage 
expenses  because  these  expenses  are 
included  in  indirect  selling  expenses. 
They  argue  that  Nissan's  method  of 
accounting  is  inappropriate  because  it 
increases  indirect  selling  expenses  and 
understates  the  calculation  of  profit  for 
value-added  in  the  United  States. 
Petitioners  urge  the  Department  to  move 
Nissan's  value-added  warehousing  and 
inventory  expenses  from  indirect  selling 
expenses  to  Nissan's  shop  costs. 

Nissan  claims  that  it  is  inappropriate 
to  include  warehousing  and  inventory 
storage  costs  in  NIEC's  shop  costs 
because  forklift  inventory  costs  are,  for 
the  most  part,  not  related  to  further 
processing.  The  inventory  costs  are 
therefore  incurred  while  NI£C  holds  the 
truck  for  sale.  Consequently,  Nissan 
contends  that  the  warehousing  and 
inventory  storage  expenses  are  indirect 
selling  expenses. 

Department's  Position:  The 
Department  agrees  with  Nissan.  NIEC's 
shop  costs  and  accounting  methods 
were  examined  by  the  Department 
during  the  U.S.  sales  cost  verification. 
The  Department  verified  their  cost  data 
and  methodology  and  found  that 
Nissan's  treatment  of  NIEC's 
warehousing  and  inventory  storage 
costs  was  appropriate. 

Comment  49:  Petitioners  contend  that 
Nissan  failed  to  report  all  of  its  U.S. 


value-added  costs  associated  with 
NIEC's  facilities  in  Buena  Park,  Ca.. 
Schaumberg.  111.,  and  Mansfield,  Mass. 
Petitioners  claim  that  Nissan  may  have 
incurred  processing  costs,  rent  and 
operating  costs  at  its  other  facilities. 
Petitioners  ask  that  the  Department 
reallocate  total  shop  costs  as  stated  in 
petitioners  case  brief  as  the  best 
information  available  for  the  allocation 
of  total  shop  costs  (see  Petitioners' 
Supplement  Case  Brief,  July  9, 1991,  pg. 
15). 

Nissan  argues  that  it  has  accurately 
reported  the  expenses  in  the  manner  the 
expenses  were  incurred.  Nissan  states 
that  the  Buena  Park  expenses  are 
included  in  NIEC's  shop  costs.  Nissan 
contends  that  its  Mansfield  facility  is 
operated  on  a  contract  basis  and  that  it 
is  impossible  to  segregate  the  small 
amount  of  work  done  on  further 
processing  of  forklifts.  Nissan  had 
included  in  Mansfield  expenses  as  part 
of  indirect  selling  expenses.  Nissan 
asserts  that  the  Schaumberg  facility  is  a 
corporate  office  and  that  its  expenses 
are  included  in  NElC's  common 
expenses,  including  an  appropriate 
percentage  allocated  to  NIEC's  shop 
costs. 

Department's  Position:  The 
Department  agrees  with  Nissan.  NIEC's 
expenses  and  accounting  methods  were 
examined  by  the  Department  during  the 
U.S.  value-added  verification.  Their  cost 
data  and  methodology  were  verified  and 
the  Department  found  that  the  costs  for 
the  Buena  Parte  facility  were  included  in 
NIEC's  indirect  selling  expenses.  The 
costs  for  the  Mansfield  facility  were 
Included  in  NIEC's  shop  costs.  NIEC's 
corporate  offices  expenses  were 
included  in  NIEC's  conunon  expenses. 
The  Department  found  that  Nissan's 
treatment  of  NIEC's  expenses  related  to 
its  other  facilities  was  reasonable. 

Comment  50:  Petitioners  argue  that 
Nissan's  value-added  calculation 
methodology  is  improper  because 
Nissan  should  have  provided  costs  for 
each  type  of  value-added  activity  and 
actual  value-added  cost  for  each  sale. 
Petitioners  ask  that  Nissan's  total  shop 
costs  be  reallocated  only  to  sales  that 
required  value-added  work  in  the  U.S. 
as  best  information  available. 

Nissan  contends  that  NIEC  does  not 
maintain  accounting  records  that  would 
permit  accurate  reports  of  value-added 
costs  on  a  sale-by-sale  basis.  Nissan 
states  that  the  direct  labor  and  factory 
overiiead  are  not  accounted  for  on  the 
basis  of  individual  trucks  or  operations. 
Nissan  explains  that  it  reported  total 
shop  costs  and  that  tile  only  appropriate 
basis  on  which  to  allocate  the  shop 
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costs  is  over  all  the  trucks  on  which  the 
shop  performed  work. 

Department's  Position:  The 
Department  agrees  with  Nissan.  NIECs 
shop  costs  and  value-added  data  were 
verified  and  the  Department  determined 
that  NIECs  allocation  of  shop  costs  over 
trucks  on  which  the  shop  perfomred 
work  was  reasonable  (see  NIBC 
Verification  Report  of  U.S.  Further 
Manufacturing  Costs,  pg.  4). 

Comment  51:  Petitioners  contend  that 
Nissan  improperly  allocated  its  total 
value-added  shop  costs  because  Nissan 
failed  to  properly  report  its  U.S.  value- 
added  costs.  Nissan  did  not  include  the 
parts  storage  costs  and  shop  costs  of  the 
Memphis  facility.  Petitioners  urge  the 
Department  to  use  best  information 
available  to  calculate  Nissan's  actual 
value-added  costs. 

Nissan  states  that  its  reporting 
method  of  value-added  costs  is 
appropriate  and  properly  allocated  all 
expenses  to  shop  costs.  Nissan  argues 
that  its  mentodology  provides  the  most 
reasonable  measure  of  value-added 
costs. 

Department's  Position:  The 
Department  agrees  with  Nissan. 
Nissan's  value-added  and  total  shop 
costs  and  accounting  methodology  were 
examined  during  the  U.S.  sales  cost 
verification.  In  addition,  the  Department 
determined  that  NIEC  properly 
accounted  for  parts  storage  expenses  in 
its  indirect  selling  expenses  because 
NIEC  is  a  sales  and  distribution 
organization,  its  classification  of 
overhead  expenses  as  an  operating 
expense  was  reasonable.  The 
Department  found  that  Nissan's 
allocation  of  value-added  expenses  was 
resonable. 

Comment  52:  Petitioners  contend  that 
Nissan  improperly  allocated  NIEC's 
common  costs  to  forklifts  becaose  NIEC 
did  not  allocate  these  costs  on  a  cost  of 
sales  basis. 

Nissan  states  that  NIECs  allocation 
ratio  of  common  expenses  is  in  the 
normal  course  of  business  and  is 
consistent  with  the  Department's 
methodology  for  selling  expense 
allocations. 

Department's  Position:  The 
Department  verified  NIEC's  allocation 
ratio  for  common  expenses  and 
determined  that  it  was  reasonable. 
Therefore,  the  Department  used  NIEC's 
reported  expenses  for  the  final  results 
(see  NIEC  Verification  Report,  pg.  6). 

Comment  53:  Petitioners  contend  that 
Nissan  failed  to  explain  certain  negative 
labor  and  overhead  expenses. 
Petitioners  point  out  that  NIEC  has 
negative  expenses  for  shop  supplies  and 
"Get  Ready"  expenses  for  individual 
months.  Petitioners  argue  that  it  is  not 


possible  to  have  these  negative 
expenses  and  they  request  that  the 
Department  add  these  expenses  to 
NIEC's  shop  costs. 

Nissan  contends  that  each  of  tihe 
negative  amounts  cited  by  petitioners 
reflect  a  proper  credit  to  shop  expenses. 
Nissan  states  that  the  negative  amount 
for  shop  supplies  is  a  credit  for 
miscellaneous  parts  returned  to 
inventory.  Likewise,  the  credit  to  the 
"Get  Ready"  account  reflects  a 
reimbursement  for  training  expenses. 

Department's  Position:  The 
Department  agrees  with  Nissan.  The 
Department  verified  a  negative  amount 
selected  at  random  from  Nissan's 
response  and  found  it  was  reasonable. 
Therefore,  Nissan's  data  from  the 
response  was  used  for  the  final  results 
(see  NEC  Verification  Report  pg.  3). 

Comment  54:  Petitioners  contend  that 
Nissan  has  apparently  included 
movement  charges  and  value-added  cost 
in  its  claimed  indirect  selling  expenses. 
Petitioners  believe  that  costs  in  two 
accounts  refer  to  the  sale  and 
distiibution  of  forklifts.  Petitioners  state 
that  two  of  the  costs  should  not  be  in 
indirect  selling  expenses  but  instead 
placed  in  movement  charges.  Petitioners 
also  comment  that  the  amount  of  a  third 
account  concerned  with  depredation 
expense  was  incorrectly  included  in 
indirect  selling  expenses.  Petitioners 
urge  that  this  expense  be  included  in 
Nissan's  value-added  costs  (see 
Petiticmers'  Supplemental  Case  brief, 
appendix  a  July  2. 1901,  pg.  22). 

Nissan  states  that  the  accounts  in 
question  refer  to  NIEC's  Sales  and 
Import/Distribution  departments,  not  to 
the  sale  and  distribution  of  the  forklifts 
themselves.  Nissan  comments  that  the 
two  accounts  mentioned  by  petitioners 
are  for  postage  and  overnight  courier 
services  incurred  by  various 
departments.  Nissan  contends  that  these 
services  are  not  related  to  the  shipment 
of  forklifts  and  are  therefore  not  moving 
charges.  Nissan  also  disagrees  with 
petitioner  about  the  third  account 
concerning  depreciation  expenses. 
Nissan  contends  that  it  has  excluded  the 
depreciation  expenses  on  NIECs  shop 
equipment  from  the  indirect  selling 
expenses.  Nissan  states  that  the 
depreciation  expenses  included  in 
indirect  selling  expenses  are  for 
depreciation  of  office  equipment  and 
company  automobiles  used  by  salesmen 
(see  Nissan's  Case  Brief,  July  9, 1991,  pg. 
66). 

Department's  Position:  The 
Department  agrees  with  Nissan.  The 
Department  verified  NIECs  indirect 
selling  expenses  at  the  U.S.  verification. 
Specifically,  the  Department  verified 


that  the  accounts  were  correctly 
included  in  indirect  selling  expenses. 
Comment  55:  Petitioners  argue  that 
the  Department  must  reschedule  the  cost 
of  production  data  verifications  for 
Nissan  and  TCM.  Petitioners  note  that 
due  to  the  outbreak  of  war  in  the  Middle 
East,  the  Department  implemented 
travel  restrictions  for  all  employees  and 
postponed  the  Nissan  and  TCM  cost  of 
production  verifications.  Petitioners 
state  that  nothing  has  changed  in  the 
context  of  this  review  that  has  altered 
the  need  to  verify  this  information. 

Further,  petitioners  argue  that 
verification  is  needed  because  of  the 
complexity  of  the  case  and  because  the 
plethora  of  forklift  truck  models  creates 
a  great  likelihood  of  significant  errors  in 
the  cost  calculations.  Verification  is  a 
"reasonable  measure"  that  will 
significantly  assist  petitioners' 
meaningful  participation  in  this  review. 
Petitioners  note  that  without  cost 
verifications,  there  will  be  no  cost 
verification  reports  or  exhibits,  review 
of  which  is  an  important  check  on  the 
accuracy  of  respondent's  information. 

Petitioners  further  argue  that  a  Nissan 
cost  verification  is  necessary  because 
Nissan's  October  22, 199a  questionnaire 
response  was  deficient  in  at  least  two 
respects.  This  response  indicated  that 
Nissan's  cost  of  materials  is  based  on 
transfer  prices  between  Nissan  and  its 
related  suf^iiers  and  that  Nissan  failed 
to  provide  a  complete,  acciunte,  and 
timely  response  to  the  Secretary's 
request. 

With  respect  to  TCM,  petitioners 
argue  that  verification  of  TCM's  cost 
data  is  necessary  because  this  data  was 
not  verified  in  the  underiying 
investigation  and  has  never  been 
verified  in  an  administrative  review. 
Petitioners  state  that  the  Department 
should  use  best  information  otherwise 
available  (BIA)  because  TCM's  cost 
data  is  full  of  errors,  omissions,  and 
discrepancies.  Petitioners  suggest  that  if 
the  Department  chooses  to  conduct  a 
cost  verification  or  does  not  use  BIA,  it 
should  correct  the  various  deficiencies 
in  the  data.  Petitioners  conclude  that 
failure  to  conduct  cost  verifications  is  an 
arbitrary  and  capricious  use  of  the 
Department's  power. 

Department's  Position:  With  respect 
to  administrative  reviews,  the 
Department  is  required  to  verify 
information  under  section  776(b)(3)  of 
the  Act  if  the  Secretary  condudes  that 
good  cause  for  verification  exists,  or  if  a 
timely  request  for  verification  is 
received  from  an  interested  party,  and 
the  Department  has  not  conduded  a 
verification  during  either  of  the  two 
immediately  preceding  administrative 
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reviews.  The  instant  administrative 
review  is  the  first  review  of  the 
antidumping  order  in  this  case.  Thus, 
verification  was  not  required  under 
section  776(b)(3]  of  the  Act.  The 
Department  did  conduct  extensive 
verification  of  Nissan's  home  market 
sales,  U.S.  sales,  and  the  value-added 
cost  data  from  Nissan's  related  facilities 
in  the  United  States.  TCNCs  home 
market  sales,  U.S.  sales  and  U.S.  costs, 
including  value-added  cost  data  from 
TCM's  related  facilities  in  the  United 
States,  were  verified.  The  Department 
determined  that  TCM's  data  reporting 
methodology  was  sound  and  reliable. 
The  Department  had  scheduled  cost  of 
production  verifications  for  Nissan' and 
TCM,  but  was  forced  to  reevaluate  the 
utility  of  these  verifications  after 
hostilities  in  the  Persian  Gulf  curtailed 
the  Department's  verification  activities. 
Given  that  these  verifications  were  not 
required,  and  in  light  of  the  successful 
verification  of  all  other  aspects  of 
Nissan's  and  TCM's  sales,  the 
Department  concluded  that  the  cost 
information  submitted  by  Nissan  and 
TCM  was  satisfactory.  See  19  U.S.C. 
1877e(b). 

TCM 

Comment  56:  TCM  notes  that,  in 
certain  further  manufacturing  situations, 
its  operations  conducted  in  the  United 
States  have  reduced  the  value  of 
particular  forklift  trucks  as  sold  from  the 
value  of  the  trucks  as  imported.  For 
example,  TCM's  response  indicates  that 
it  may  satisfy  a  particular  customer  by 
removing  an  unwanted  feature,  such  as 
an  overlarge  mast,  from  an  otherwise 
acceptable  forklift  truck,  resulting  in  a 
"negative  cost-increase." 

TCM  objects  to  the  Department's 
allocation  of  loss  to  further 
manufacturing  operations  in  the  United 
States.  According  to  TCM,  the 
Department's  preliminary  results 
computer  program  multiplied  all  of 
TCM's  negative  profits  for  U.S.  value- 
added  by  negative  one  to  convert  them 
into  positive  amounts.  The  result,  in 
TCM's  view,  is  a  failure  to  allocate  loss 
to  U.S.  value-added,  while  overstating 
profit. 

Department's  Position: The 
Department  agrees  with  TCM  that  in 
cases  where  operations  conducted  in  the 
United  States  have  reduced  the  value  of 
particular  forklift  trucks  as  sold  from  the 
value  of  the  trucks  as  imported,  a 
negative  value-added  adjustment  is 
justified.  Therefore,  the  Department 
corrected  this  error  for  the  final  results. 
The  Department  also  agrees  with  TCM 
that  losses  were  improperly  accounted 
for  by  multiplying  the  losses  by  negative 
one.  Following  the  methodology  upheld 


by  the  Court  of  International  Trade 
(CTT)  in  The  Timken  Co.  v.  United 
States,  Slip  Op.  90-117  (Nov.  2, 1990),  the 
Department  proportionally  allocated 
losses,  as  well  as  profits,  to  value-added 
for  the  final  results. 

Comment  57:  Petitioners  claim  that  the 
Department  mistakenly  failed  to  include 
TCM's  SG&A  component  in  the  U.S. 
value-added  calculation.  Petitioners  also 
contend  that  the  Department  should  use 
BIA  in  allocating  SG&A  attributable  to 
certain  TCM  value-added  sales  because 
those  sales  feature  negative  SG&A 
expenses.  Petitioners  note  that 
regardless  of  the  possibility  of  a 
component  "swap-down"  (where  an 
option  is  replaced  with  a  less  expensive 
one)  resulting  in  a  negative  material 
cost,  it  is  impossible  to  have  negative 
SG&A  because,  among  other  things, 
orders  have  to  be  processed, 
instructions  must  be  issued,  and 
inventory  records  must  be  adjusted. 

TCM  notes  it  reported  U.S.  value- 
added  SG&A  expenses  consistently 
across  all  appropriate  ESP  sales 
according  to  the  same  apportionment 
formula.  TCM  argues  that  the 
Department  must  apply  a  consistent 
allocation  formula,  regardless  of  "swap- 
downs"  or  "swap-ups,"  rather  than  the 
results-oriented  approach  favored  by 
petitioners.  In  addition,  TCM  notes  that 
its  apportionment  method  does  not 
reduce  or  increase  the  total  amount  of 
SG&A  reported  by  TCM  on  a 
transaction,  rather  this  method  simply 
classifies  part  of  SG&A  as  value-added. 
TCM  further  contends  that  in  a  swap- 
down  situation,  more  SG&A  would  have 
been  incurred  on  the  truck  as  imported 
had  it  been  sold  without  further 
assembly;  a  negative  SG&A  component 
of  value-added  is  the  technical  means  of 
reaching  the  value  of  the  forklift  truck  as 
imported.  Therefore,  the  apportionment 
of  negative  SG&A  to  U.S.  value-added 
results  not  only  in  a  decrease  in  U.S. 
value-added  and  an  equal  and  offsetting 
increase  in  the  various  components  of 
SG&A  reported  separately,  but  also 
allows  the  Department  to  arrive  at  the 
value  of  the  forklift  truck  as  imported. 

Department's  Position:  The 
Department  agrees  with  petitioners  in 
that  SG&A  expenses,  like  labor,  are 
either  positive  or  are  nonexistent; 
negative  SG&A  cannot  exist.  TCM  is 
incorrect  in  its  assertion  that  allocation 
of  a  negative  amount  of  SG&A  results  in 
the  value  of  the  forklift  truck  as 
imported.  As  SG&A  allocable  to  the 
forklift  truck  occurs  after  importation 
and  in  connection  with  value-added 
activities,  an  "as  imported"  value  is 
achieved  by  subtracting  SG&A  from,  not 
adding  it  to,  the  total  value-added. 


Therefore,  in  instances  where  SG&A 
was  reported  as  a  negative  by  TCM,  the 
Department  used  the  absolute  value  of 
the  expense  to  properly  account  for 
value-added  SG&A  expenses. 

Comment  56:  Petitioners  argue  that 
the  Department  should  include  TCMs 
product  line  research  and  development 
costs  in  the  cost  of  manufacture  rather 
than  in  G&A  expenses,  as  TCM 
reported. 

Department's  Position:  The 
Department  agrees  with  petitioners  and 
has  included  research  and  development 
costs  in  the  cost  of  manufacture 
calculation. 

Comment  59:  TCM  objects  to  the 
Diepartment's  inclusion  of  trucks  in  the 
preliminary  results  that  were  allegedly 
liquidated  by  the  U.S.  Customs  Service 
and  to  the  application  of  best 
information  available  to  determine  the 
U.S.  price  for  those  trucks.  TCM 
contends  that  this  action  is  contrary  to 
the  Department's  prior  pronouncements 
in  this  review,  where  the  scope  of  the 
antidumping  duty  order  for  forklift 
trucks  from  Japan  is  defined  as  "all 
unliquidated  entries,"  and  is  also 
contrary  to  Department  precedent  in 
Portable  Electric  Typewriters  from 
Japan  (PETs),  56  FR 14072, 14073  (April 
5, 1991),  in  which  the  Department  stated 
"it  is  our  standard  practice  not  to  review 
Uquidated  entries." 

Department's  Position: The 
Department  disagrees  with  TCM.  TCM's 
citation  to  PETs  itom  Japan  is 
inapposite.  In  that  case,  the  Department 
declined  to  incorporate  the  liquidated 
sales  of  automatic/calculating  PETs 
because  these  entries  were  not  within 
the  scope  of  the  antidumping  duty  order 
for  the  period  under  review.  Thus,  the 
Department  concluded  that  it  need  not 
include  the  liquidated  entries  merely  to 
calculate  future  deposit  rates. 

In  this  review.  TCM  declined  to 
provide  the  Department  with  sufficient 
information  on  the  liquidated  sales.  The 
Department  determined  that  any 
weighted-average  margin  based  solely 
on  unliquidated  sales  may  be 
unrepresentative  of  TCM's  pricing 
practices  during  the  period  of  review 
(see  Color  Picture  Tubes  from  Japan,  55 
FR  37915.  37918  (September  14. 1990)). 
Consequently,  these  sales  have  been 
included  in  the  calculation  of  the 
weighted-average  margin  even  though 
the  entries  of  these  forklifts  may  have 
already  been  liquidated.  Because  TCM 
declined  to  report  information  for  these 
sales,  we  used  best  information 
available,  in  accordance  with  section 
776(c)  of  the  Act.  As  best  information 
available,  the  Department  used  the  rate 
applied  to  TCM  in  the  less-than-fair- 
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value  investigation  to  value  the 
unreported  liquidated  tale*. 

Comment  60:  TCM  notes  that  the 
Department  incorrectly  subtracted  U.S. 
packing  from  both  purchase  price  and 
ESP  sales  that  were  matched  to 
constructed  value  (CV),  despite  having 
correctly  added  U.S.  packing  to  CV. 

Department's  Position:  The 
Department  agrees  with  TCM  and  has 
corrected  this  error  for  the  final  results. 

Comment  61:  TCM  notes  that  the 
Department  subtracted  home  market 
inland  freight  from  home  market  net 
price,  which  was  subsequently 
compared  to  the  home  market  cost  of 
production.  However.  TCM  further  notes 
that  the  home  market  inland  freight 
expense  was  already  included  in  the 
cost  of  production  as  part  of  the  direct 
selling  expense  component  of  SG&A. 
TCM  submits  that  the  Department 
should  not  deduct  inland  freight  from 
the  home  market  price  before  comparing 
it  to  COP,  which  is  inclusive  of  inland 
freight. 

Department's  Position:  The 
Department  agrees  with  TCM  and  has 
corrected  this  error  for  the  final  results. 

Comment  62:  Petitioners  argue  that 
TCM,  for  the  first  time  in  its  case  brief, 
claims  that  credit  income  associated 
with  some  of  its  reported  U.S. 
transactions  resulted  from  leasing 
arrangements.  Petitioners  contend  that 
these  transactions  are  leases,  not  sales, 
and  should  therefore  be  excluded  from 
consideration  in  the  final  results.  In 
support  of  this  contention,  petitioners 
note  that  several  verification  documents 
specifically  refer  to  a  sample  transaction 
as  a  rental  arrangement;  that  19  U.S.C 
1677a  stipulates  that  dumping 
calculations  consider  sales  and  not 
leases;  and  that  the  Department's 
questionnaire  requests  information  only 
on  sales. 

TCM  contends,  however,  that  these 
transactions  were  installment  sales  in 
which  dealers  entered  into  a  leasing 
arrangement  with  CIM  or  TAM  for 
repayment  of  the  sales  price  with 
interest  over  an  extended  period  In 
support  of  its  contention.  TCM  noted 
that  for  Nissan's  credit  revenue  in  the 
antidumping  investigation  of  forklift 
trucks,  the  Department  "con8ider[ed]  the 
interest  revenue  to  be  an  increase  in 
price  agreed  to  by  the  customer  at  the 
'  time  of  sale."  Certain  Internal-       .< 
Combustion.  Industrial  Forklift  Trudcs 
from  Japan.  53  FR  12.552. 12.571  (April 
15, 1988). 

Department's  Position:  Petitioners  are 
incorrect  when  they  state  that  TCM,'s 
case  brief  is  the  first  time  they  claim 
that  credit  income  associated  with 
certain  U.S.  tiansacticms  resulted  from 
.  leasing  airangemeats.  Because  the 
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Department  refered  to  installment  sales 
in  the  credit  expense  portion  of  the  TAM 
verification  report,  the  issue  was,  in  fact, 
raised  prior  to  TCM's  rebuttal  brieL 
Secondly,  the  Department  verified 
that  these  transactions  were  in  fact 
installment  sales  rather  than  leasing 
arrangements  and  they  were  included 
for  the  final  results  of  review. 

Comment  63:  Petitioners  assert  that 
TCM  has  not  provided  enough 
information  on  TCM's  U.S.  transactions 
allegedly  resulting  from  leasing 
arrangements,  and  that  as  BIA,  the 
Department  should  disregard  TCM's 
credit  income  reported  for  all  lease 
transactions.  Finally,  petitioners 
contend  that  if  the  Department  decides 
to  include  TCM's  reported  credit 
income,  it  should  reduce  the  interest 
payments  to  their  present  value. 

TCM  notes  that  the  Department's 
purchase  price  margin  calculation  adds 
both  U.S-  credit  expense  and  U.S.  credit 
income  to  FMV  as  circumstance  of  sale 
adjustments.  TCM  explains,  however, 
that  its  credit  income  results  from 
leasing  arrangements  with  forklift  truck 
dealers  in  the  United  States,  and 
therefore  the  U.S.  credit  income  should 
be  added  to  U.S.  price. 

In  support  of  its  contention,  TCM  cites 
the  less  than  fair  value  investigation,  in 
which  the  Department  considered 
Nissan's  credit  revenue  "to  be  an 
increase  in  price  agreed  to  by  the 
customer  at  the  time  of  sale."  Certain 
Internal-Combustion  Forklift  Trucks 
ft^m  Japan,  53  FR  12552, 12571  (April  15. 
1988).  TCM  also  cites  Gray  Portland 
Cement  and  Clinker  from  Japan,  56  FR 
12164, 12165  (March  22, 1991)  in  which     - 
the  Department  treated  after-sale 
revenue  as  credit  revenue  and  added  it 
to  U.S.  price  for  purchase  price 
transactions. 

Department's  Positions  The  credit 
income  submitted  by  TCM  for  all  leasing 
arrangements  with  the  U.S.  dealers  was 
used  as  reported.  Alsa  rather  than  the 
offset,  the  addition  of  the  credit  expense 
and  credit  income  to  FMV  in  the 
Department's  purchase  price  margin 
calculation  was  the  result  of  a  computer 
programming  error.  Therefore,  the 
Department  added  credit  income  to  U.S. 
price  for  the  final  results  of  review. 
Further,  because  the  Department  did  not 
reduce  projected  credit  expense  for 
installment  sales  to  their  present  value, 
the  Department  did  not  reduce  credit 
income  to  its  present  value  for  the  final 
results. 

Comment  64:  TCM  contends  that  the 
Department  should  treat  the  related 
trading  company  markup  as  an  indirect 
selling  expense,  not  a  commission, 
because  such  payments  are  an 
intracompany  transfer  of  funds.  In 


support  of  it>  claim.  TCM  cites  Gray 
Portland  Cement  and  Clinker  from 
Japaa  56  FR  12156  (March  22. 1991). 
Gray  Portland  Cement  and  Clinker  from 
Mexico.  55  FR  29244  (July  18. 1990).  and 
Color  Picture  Tubes  from  Japan.  55  FR 
37923  (September  14. 1990).  in  which  the 
Department  did  not  deduct  related  party 
commissions  from  U.S.  price,  because 
they  were  considered  intracorporate 
transfers.  Thus,  TCM  concludes  that  the 
Department's  standard  practice  is  to 
disregard  payments  between  related    - 
parties,  and  should  do  so  in  this  case  as 
well 

Petitioners  contend  that  the  trading 
company  fees  are  movement  expenses 
and  should  therefore  be  deducted  from 
the  U.S.  price.  Petitioners  note  that  the 
Department,  in  its  C.  Itoh  Industrial 
Machinery  Inc.  (CIM)  verification  report 
listed  the  C  Itoh  Japan  markups  at  issue 
among  the  seven  movement  charges 
incurred  by  TCM.  Petitioners  further 
note  that  TAM  incurs  these  expenses  as 
well.  Petitioners  contend  that  the 
Department's  treatment  of  the  markups 
in  the  preliminary  results  should  have 
recognized  that  the  trading  houses 
perform  services  in  connection  with  the 
importation  processes  (e.g., 
documentation  processing)  which 
petitioners  slate  are  cleariy  movement 
charges. 

Finally,  petitioners  note  that  in  the 
underlying  less  than  fair  value 
investigation,  fees  paid  to  a  trading 
company  for  services  relating  to  the 
movement  of  the  subject  merchandise 
were  treated  as  movement  charges. 
Petitioners  claim  that  because  the 
trading  companies  do  not  function  as  an 
independent  selling  arm  of  TCM,  and 
are  not  paid  for  finding  new  customers, 
the  fees  do  not  qualify  as  conunissions 
because  there  is  no  selling  function 
involved  in  the  service  provided  by  the 
trading  companies.  Therefore,  the  fees 
cannot  be  treated  as  indirect  selling 
expenses.  Petitioners  speculate  that,  if 
anything,  the  amounts  reported  by  TCM 
for  this  expense  understate  the  actual 
expense  incurred  for  docimient 
preparation,  scheduling,  etc  because 
there  is  some  relationship  between  the 
trading  companies,  TAM  and  CIM. 

Department's  Position:  The 
Department  agrees  with  petitioners  and 
has  reconsidered  the  treatment  of  these 
expenses.  Although  the  trading 
companies  are  directly  related  to  CIM 
and  TAM,  and  therefore  indirectly 
related  to  TCM  (within  the  meaning  of 
section  771{13){DJ  of  the  Act),  the 
services  they  perform,  and  thus  the  feet- 
they  exact  are  directly  connected  with 
the  movement  of  forklift  trucks  from 
Japan  to  the  United  States.  TCM  has 
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misunderttood  the  Department's 
statement  in  Color  Picttve  Tubes  from 
Japan.  The  Department  disallowed  a 
markup  in  that  case  because  it  was  "an 
intra-oorporate  transfer  of  funds  and  not 
an  actual  expense."  (55  FR  37923).  (See 
also  Gray  Portland  Cement  and  Clinker 
from  Japan,  56  FR  12156, 12167-68,  and 
Gray  Portland  Cement  and  Clinker  from 
Mexico,  55  FR  29244, 29251.)  In  this  case, 
the  trading  company  markups  represent 
actual  expenses  relating  to  the 
movement  of  forklifts  which  would  be 
incurred  as  an  expense  regardless  of 
relationship  of  the  party  perfbiming  the 
service  to  TOM.  TAM,  or  CIM. 
Furthermore,  these  expenses  were 
verified  by  the  Department.  Therefore, 
to  ensure  an  "apples-to-apples" 
comparison,  the  Department  has 
deducted  the  trading  company  markups 
directly  from  U.S.  price. 

Comment  65:  Petitioners  contend  that 
the  Department  should  use  best 
information  available  to  rectify  certain 
errors  in  TCNTs  exporter's  sale  price 
and  purchase  price  data  bases. 
Petitioners  note  errors  for  the  following 
expenses:  Fees  paid  to  trading 
companies,  U.S.  brokerage  and  handling, 
containerization  costs,  ocean  freight 
marine  insurance,  U.S.  duty,  U.S.  freight 
to  warehouse,  credit  and  warranty 
expenses. 

TCM  asserts  that  petitioners' 
contentions  represent  rebuttals  to 
TCM's  submission  of  factual  information 
and  as  such  should  be  disallowed  under 
§  353.31(a)(2)  of  the  Department's 
regulations  whidi  indicates  that  such 
allegations  may  be  submitted  "at  any 
time  prior  to  *  *  *  10  days  after  the  date 
such  factual  information  is  served  on  the 
interested  party."  TCM  then  notes  it 
submitted  the  hiformation  in  dispute  IB 
and  15  months  ago.  TC3A  states  that 
since  this  is  the  first  time  the  petitioners 
have  made  these  factual  allegations  and 
as  they  affect  only  a  few  trucks,  the 
Department  should  reject  them  as 
untimely  and  de  minimis. 

Department's  Position:  The 
Department  agrees  with  TCM.  The 
allegations  were  untimely  submitted  and 
have  not  been  considered  in  these  final 
results. 

Comment  66:  Petitioners  claim  that  tlw 
value-added  sales  information  provided 
by  TCM  should  be  rejected.  PetitionerB 
contend  that  the  Department  selected 
five  value-added  sales  for  examination 
during  verification  and  that  TCM  was 
unable  to  support  the  costs  reported  in 
its  response  on  four  of  the  five  sales. 
Petitioners  conclude  that  under  even  the 
most  lax  verification  standards,  an 
eighty  percent  failure  rate  for  the  sample 
sales  reviewed  does  not  warrant 
relianoe  on  the  leoaiader  of  TCM's 


reported  valne-added  data,  fai  addition, 
petitiooen  date  TCM  onderstated  its 
value-added  labor  and  overhead  costs  in 
its  sales  listing,  that  TObl  failed  to 
substantiate  its  value-added  labor 
hours,  that  TCM  improperly  claimed 
value-added  truck  preparation  services 
as  indirect  selling  expenses,  that  TCM 
repeated  conflicting  labor  times  for  its 
value-added  jobs,  Oiat  TCM  apparendy 
understated  die  latwr  hours  required  to 
swap  masts,  and  that  TCM  understated 
its  hourly  labor  and  overiiead  rates. 

Department  'a  Position:  The 
Department  verified  the  value-added 
information  provided  by  TCM  according 
to  standard  procedures,  including 
examination  of  relevant  accounting 
records  and  original  soiutx  documents 
of  TCM,  OM.  and  TAM.  Petitioners 
exaggerate  the  extent  of  the  errors 
discovered  at  verification.  With  the 
exception  of  minor  clerical  and 
methodological  errors,  which  the 
Department  reqmred  TCM  to  correct  bi 
its  post-preliminary  results  submission 
of  information,  the  Department  found 
the  value-added  information  sulnnitted 
by  TCM  reliable,  with  no  further 
discrepancies. 

Comment  67:  Petitioners  note  that  at 
the  TAM  verification,  the  Department 
observed  that  some  forklift  trucks  were 
stolen  from  inventory.  Petitioners  claim 
that  since  the  verification  report  did  not 
indicate  wither  TCM  was  fully 
reimbursed  for  the  loss  by  TCM's 
insurance  company,  the  losses  from 
these  thefts  should  be  treated  as  direct 
selling  expenses  on  the  sales  covered  by 
the  review. 

Department's  Position:  As  stated  in 
the  verification  report  the  Department 
reviewed  the  insurance  claim 
oonceming  these  fbridift  tmdcs.  The  fact 
that  the  insurance  company  had  not 
reimbursed  TCM  during  the  period  of 
review  is  not  dispositive  that 
reimbursement  will  not  occur.  In 
addition,  the  Department  has  no 
evidence  on  the  record  that  the 
insurance  company  has  rejected  the 
claim  or  that  TCM  will  not  be 
reimbursed  in  part  or  in  full.  Therefore, 
it  would  be  inannopriate  to  treat  the 
expenses  associated  with  the  stolen 
trucks  as  direct  selling  expenses. 
Moreover,  the  Department  does  not 
consider  stolen  merdiandise  to  be  sales 
in  the  ordinary  course  of  trade  as 
defined  in  section  771(15)  of  the  Tariff 
Act  and,  acconUn^y,  have  exdoded  the 
stolen  fbridift  trucks  fitan  farther 
consideration  for  the  final  results. 

Mitsubishi 

Comment  68:  MHI  contends  that  its 
home  market  sales  to  related  MHI 
dealers  an  at  prioas  reflective  of  ann's- 


length  transactioas  and  ^Mt  it  has 
provided  both  qualitative  and 
quantitative  analysis  to  support  tfiis 
claim.  Concerning  the  qualitative 
analysis,  MHI  alleges  tliat  it  has 
previouriy  demonstrated  that  the  prices, 
rebate  credit  terms  and  discounts 
offered  by  MHI  to  Mitsubishi  Motors 
Corporation  (MMC)  dealers  and  related 
MHI  dealers  are  "essentially  the  saaie." 
MHI  notes  that  the  only  significant 
difference  in  treatment  between  MHI 
and  MMC  dealers  during  the  period  of 
review  was  that  MHI  dealers  received 
"special  rebates."  MHI  contends  that 
these  special  rebates  are  granted  by 
MHI  on  a  case^y-case  basis  based  on  ■ 
review  of  MHI  by  each  MHI  dealer's 
sales  results  and  financial  condition. 

MHI  states  that  it  provided  the 
Department  with  quantitative  analysis    ' 
showing  that  the  average  net  prices 
charged  to  MHI  dealers  and  MMC 
dealNS  were  similar.  MHI  argues  that 
since  it  has  provided  convincing 
evidence  that  sales  to  both  related  and 
unrelated  dealers  in  the  home  market 
are  arm^s-length  transactions,  the 
Department  can  use  either  sales  to 
unrelated  dealers  of  all  dealer  sales  (l.e., 
sales  to  both  MMC  and  MHI  dealers). 
Finally.  MHI  alleges  that  complete  and 
accurate  data  on  sales  and  costs  of 
foiklift  trucks  sold  by  MHI  dealers  to 
unrelated  end  users  is  not  available  to 
MHI  because  this  information  is  kept  by 
MHI  dealers,  who  do  not  keep  complete 
records  oo  foridift  sales. 

Petitioners  point  out  that  MHI 
conceded  in  its  initial  questionnaire 
response  that  MHI's  sales  to  MHI 
dealers  are  not  arm's-length.  Citing 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  Prom  the  Federal  Republic  of 
Germany.  54  FR  19090  (May  3, 1989), 
petitioners  state  that  MHI  cleariy  had 
the  burden  of  showing  that  prices 
charged  in  the  home  maricet  to  related 
and  unrelated  parties  are  comparable. 
Petitioners  argue  that  MHI  failed  to 
show  that  sales  to  MHI  dealers  were  at 
arm's-lei^th. 

Department's  Position:  The 
Department  made  the  decision  in  Mardi 
1990  that  sales  by  MHI  to  related  MHI 
dealers  were  not  made  at  arm's-length. 
The  Department's  determination  was 
based  on  the  information  on  the  record 
at  that  time,  which  was  MHTs  response 
dated  November  20, 1989.  In  this 
submission  MHI  stated: 

There  are  two  types  of  dealers  in  )apsa:  MHI 
dealers  and  MMC  dealer*.  All  dealen  receive 
the  some  grosa  prices ,  but  tiie  dealer 
agraements  differ  in  that  MHI  dealers  have 
an  aiHoie  in  their  agraeBieRts  oonoeming 
counieUiv  by  MU  oo  their  opetatioos.  Aise, 
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the  net  prices  differ  by  dealer  type  because 
MHI  dealers  receive  special  discounts  and 
rebates  and  special  terms  of  payment 

MHI  further  argued  in  its 
questionnaire  response  that:  "For 
purposes  of  this  review,  we  submit  that 
the  Department  should  only  consider 
sales  to  KfMC  dealers  because  all  MMC 
dealers  are  treated  equally  and  are 
treated  differently  than  NWI  dealers." 

Because  of  the  information  contained 
in  MHI's  questionnaire  response 
concerning  the  difference  in  treatment 
between  MHI  dealers  and  MMC  dealers, 
the  Department  determined  that  the 
sales  to  MHI  dealers  were  not  arm's- 
length.  In  the  supplemental 
questionnaire  dated  March  20, 1990,  the 
Department  requested  MHI  dealer  sales 
to  end  users,  which  represent  75  percent 
of  the  home  market.  MHI  did  not 
provide  any  new  data  or  compelling 
reasons  that  warranted  reconsideration 
of  the  arm's-length  decision.  However, 
over  the  course  of  the  review,  MHI 
reversed  its  position  regarding  the  MHI 
dealer  sales  without  providing  sufRcient 
data  to  warrant  reconsideration  by  the 
Department. 

MHI's  claims  that  it  had  previously 
demonstrated  that  the  payment  terms 
offered  to  MMC  and  MHI  dealers  were 
essentially  identical.  This  directly 
conflicts  with  MHI's  November  20, 1989, 
response.  In  this  response,  MHI  stated 
that  the  payment  terms  were  different. 
MHI  dealers  paid  on  the  installment 
basis  at  a  low  rate.  The  MMC  dealers, 
except  for  one  related  MMC  dealer,  paid 
in  full  within  a  short  period  of  time  after 
receipt  of  the  invoice.  Also,  the  interest 
free  period  for  MHI  dealer  sales  is 
longer  than  for  MMC  dealers.  This  is 
clear  evidence  that  MHI  dealers 
received  more  favorable  payment  terms. 

The  Department  was  unable  to 
duplicate  MHI's  calculated  "net  prices" 
in  MHI  s  July  12, 1990,  submission  using 
the  explanation  provided.  According  to 
this  submission,  the  net  prices  were 
compared  after  making  adjustments  for 
(1)  differences  in  merchandise  (using 
variable  costs]  to  compute  the  sales 
prices  of  a  standard  struck;  and  (2)  for 
differences  in  circumstances  of  sale  (i.e., 
credit,  warranty  and  advertising).  MHI's 
explanation  of  net  prices  in  its  brief  is, 
however,  different  than  that  offered  in 
the  luly  12, 1990,  submission.  MHI's  brief 
states  that  the  prices  were  adjusted  for 
"MHI's  level  of  trade  claim."  This  is  an 
inappropriate  adjustment  because  the 
sales  to  dealers  in  Japan  are  at  the  same 
level  of  trade.  MHI's  quantitative 
analysis  is  inconclusive  and  without 
merit.  Where  the  respondent  cannot 
show  that  sales  to  related  parties  were 
at  arm's-length,  and  the  sales  made 
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through  the  related  party  are  a 
significant  percentage  of  all  sales  in  the 
home  market,  the  Department  calculates 
foreign  market  value  based  on  the  sale 
price  to  the  first  unrelated  party  (see 
Roller  Chain,  Other  than  Bicycle,  from 
japan,  55  FR  4260a  (October  22. 1990). 
Thus,  because  MHI  did  not  provide  Uie 
Department  with  data  on  MHI  dealer 
sales  to  end  users  (accounting  for  75%  of 
the  home  market)  or  with  new 
information  showing  that  these  sales 
were  in  fact  made  at  arm's-length,  the 
Department  was  forced  to  use  the  best 
information  available. 

The  Department  also  disagrees  that 
MHI  had  no  information  on  sales  by 
MHI  dealers  to  end  users.  Based  on 
MHI's  initial  response,  the  Department 
concluded  that  many  MHI  dealer  sales 
are  shipped  direct  to  the  end  user  by 
MHI.  In  the  original  response,  MHI 
stated  that  "in  many  cases  the  dealer 
has  MHI  arrange  delivery."  Therefore, 
MHI  should  have  data  concerning  these 
direct  shipments.  Furthermore,  because 
of  MHI's  rebate  and  discount  programs, 
the  Department  found  that  MHI  directs 
the  sales  of  certain  forklift  trucks  to 
specific  customers.  In  these  ii^Btances, 
MHI  would  know  which  forklift  truck 
was  sold  to  the  end  user.  Subsequently, 
the  Department  has  found  that  few 
changes  are  made  by  the  related  dealers 
end,  as  MHI  stated,  approximately  20 
out  of  the  thousands  of  forklift  trucks 
sold  had  a  specification  change  made  by 
the  related  dealer. 

The  Department  also  found  evidence 
that  MHI  had  knowledge  of  the  options 
work  performed  by  the  MHI  dealers. 
Based  on  the  docuiments,  obtained  from 
three  MHI  dealers  and  reviewed  at 
verification,  the  Department  found  that 
MHI  had  specific  knowledge  of  the  work 
performed  by  the  dealers.  During  the 
course  of  the  Department's  visit,  each 
dealer  stated  that  purchase  orders  were 
completed  and  copies  were  forwarded 
to  MHI.  The  purchase  order  indicates 
.  the  work  to  be  performed  by  MHI  and 
the  work  to  be  performed  by  the  dealer 
(see  MHI  Verification  Report  dated 
February  1, 1991).  In  addition,  the 
Department  obtained  evidence  at 
verification  that  the  dealer  cannot 
perform  specification  changes  to  the 
forklift  truck  without  prior  approval 
from  MHI.  The  dealers  explained  that 
the  work  performed  by  them  is  generally 
minor.  Some  examples  given  were:  The 
assembly  or  attachment  of  roofs,  LPG 
tanks,  drum  clamps,  roll  clamps,  push 
and  pull  devices,  bars,  rear  view 
mirrors;  electric  welding;  and  the 
painting  of  customer  names.  The 
Department  found  that  the  dealers 
maintained  profit  and  loss  or  cost  data 
for  each  forklift  truck  sold.  Therefore. 


the  type  of  sales  or  cost  data  needed  by 
the  Department  should  have  been 
available. 

Throughout  this  review,  MHI  has  tried 
to  limit  the  Department's  access  to  data 
and  to  dictate  what  the  Department 
should  use  as  foreign  market  \i'alue.  MHI 
stated  that  it  would  provide  end-user 
sales  data  for  those  sales  that  did  not 
match  MMC  sales,  but  no  end-user  sales 
data  was  provided.  By  letters  dated 
April  30, 1990,  May  8, 1990,  July  16. 1990. 
and  September  27,  lj990,  and  at 
numerous  meetings,  the.  Department 
informed  MHI  that  all  MHI  dealer  sales 
to  end  users  must  be  provided. 
Additionally,  the  Department  had  every 
reason  to  believe  that  MHI  could  and 
would  provide  this  sales  data.  MHI  had 
asked  for  and  had  been  granted 
extensions  in  order  to  obtain  the  end- 
user  sales  data.  Because  of  MHI's  failure 
to  provide  this  repeatedly  requested 
information,  the  Department  was  forced 
to  rely  on  the  best  information  available, 
in  accordance  with  19  U.S.C.  section 
1677e{c). 

Comment  69:  MHI  argues  that  even 
assuming,  arguendo,  that  MHI's  sales  to 
MHI  dealers  were  not  arm's-length 
transactions,  the  Department  should  not 
use  best  information  available.  MHI 
further  argues  that  the  use  of  best 
information  available  would  only  be 
necessary  if  the  Department  decides 
that  the  special  rebates  provided  to 
MMC  dealers  are  proper  circumstance 
of  sale  deductions  to  prices  and  not 
intercompany  transfers  or  equity 
infusions  for  which  no  adjustment  to  ' 
price  is  proper. 

Petitioners  argue  that  MHI  has  never 
established  that  its  sales  to  related  MHI 
dealers  are  comparable  to  its  sales  to 
unrelated  MMC  dealers  and  that  MHI 
dealer  sales  to  end  users. 

Department's  Position:  MHI  has 
neither  demonstrated  that  its  sales  to 
related  MHI  dealers  are  at  arm's-length' 
nor  provided  complete  data  on  MHI 
dealer  sales  to  end  users,  both  of  which 
were  repeatedly  requested  by  the 
Department.  As  a  result,  the  Department 
could  not  properly  conduct  the  cost  test 
and  thus  had  to  rely  on  the  best 
information  available. 

Comment  70:  MHI  asserts  that  the 
Department  should  calculate  foreign 
market  value  (FMV).  using  sales  to  MMC 
dealers  because  MMC  dealer  sales 
exceed  five  percent  of  sales  on  a  such  or 
similar  category  basis  to  third  countries. 
Regardless  of  what  type  of  viability  test 
the  Department  chooses  to  apply,  MHI 
sales  to  MMC  dealers  represent  a 
significant  above-cost  pool  of  home 
market  sales  upon  which  to  base  FMV 
should  the  Department  decide  that  sales 
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to  MHI  dealers  were  not  arm's-length. 
Therefore,  there  is  no  reason  for  the 
Department  to  look  further  than  sales  by 
MHI  to  MMC  dealers  to  calculate  jPMV. 

Department's  Position:  MHI  is 
confusing  the  home  market  viability  test 
with  the  below  cost  of  production  test 
The  viability  test  is  not  at  issue.  The 
issue  is  whether  the  Department  had 
sufficient  information  on  the  record  to 
determine  whether  MHI  had  sufficient 
sales  in  the  home  market  at  tx  above  its 
'  cost  of  production.  Hie  Department 
determined  that  MHI  failed  to  provide 
the  cost  of  production  for  the  forklift 
trucks  sold  by  the  MHI  dealer  to  the  end 
user  and  MHI  did  not  provide  the  prices 
to  the  end  user.  Therefore,  the 
Department  was  unable  to  perform  the 
cost  test. 

Comment  71:  MHI  argues  that  the 
Department  will  not  use  sales  by  MHI  to 
MHI  dealers  in  the  calculation  of  foreign 
market  value  because  related  party 
sales  could  result  in  artificially  low 
antidumping  margins.  Hierefore.  the 
Department  should  either  use  the  related 
party  sales  or  disregard  them  and  use 
the  remaining  sales.  In  particular,  the 
Departntent  should  not  use  the  MHI 
dealer  sales  to  end-users  because  these 
sales  are  at  a  different  level  of  trade 
than  the  sales  to  the  United  States. 

Department's  Position:  Section  353.45 
of  the  Department's  regulations  is  very 
clear  concerning  use  of  sales  to  related 
parties,  llie  fact  that  these  sales  to  MHI 
dealers  are  at  a  different  level  of  trade 
than  the  sales  to  the  United  States  and 
that  the  use  of  these  home  market  sales 
would  result  in  artificially  low  dumping 
margins  is  irrelevant.  Since  MHI's  sales 
to  the  related  MHI  dealers  did  not 
satisfy  the  requirements  of  S  353.45.  the 
Department  requested  MHI  dealer  sales 
to  end  users. 

Comment  72:  MHI  argues  that  the 
Department's  statutory  interpretation  of 
the  related  party  regulation  is  improper 
and  creates  an  unreasonable 
administrative  burden  on  die 
Department  and  respondents.  MHI 
further  argues  that  when  the  Department 
found  sufficient  sales  to  calculate 
foreign  market  value  at  the  level  of  trade 
nearest  to  U.S.  sales,  it  should  use  those 
sales.  Finally,  MHI  claims  that  the 
Department  should  not  go  to  a  more 
distant  level  of  trade  to  enlarge  the  pool 
of  home  market  sales  unless  this  is 
absolutely  necessary. 

Department's  Position:  The 
Department  determined  that  MHI  did 
not  demonstrate  that  the  prices  to  die 
MHI  dealers  were  comparable  to  the 
prices  at  which  MHI  sold  such  or  similar 
merchandise  to  the  unrelated  dealers. 
Therefore,  in  accordance  with  S  S5345, 
the  Department  properly  determined 


that  foreign  market  value  riiould  be 
based  on  the  sales  of  the  related  party. 
However,  as  stated  previously,  the 
Department  has  been  unable  to  conduct 
a  cost  test  on  all  home  market  sales 
because  MHI  neither  provided  the  cost 
data  nor  the  sales  data  for  the  sales  to 
the  end  users.  Since  the  end-user  sales 
constituted  75  percent  of  die  total  home 
market  sales,  the  Department  was 
unable  to  determine  if  there  were 
sufficient  sales  at  or  above  the  cost  of 
productioo  which  could  be  used  in  the 
calculation  of  foreign  maricet  value 
(refer  to  Comment  76).  MHI's  assertion 
that  the  Department  found  sufficient 
sales  to  calculate  foreign  market  value 
is  incorrect 

Comment  73:  MHI  asserts  that  even 
assuming,  arguendo,  that  the 
Department  could  consider  sales  by 
MHI  dealers  equal  with  sales  to  MMC 
dealers,  this  action  results  in  no  better 
matches.  MHI  has  calculated  the 
wei^ted-average  total  points  for  model 
matdies  using  sales  by  MHI  to  both 
MMC  and  MHI  dealers  (or  by  MHI 
dealers]  and  compared  this  number  to 
the  wei^ted  average  points  for  model 
matches  to  total  sales  by  MHI  to  MMC 
dealers  only.  The  results  showed  that 
MHI  and  MMC  dealers'  sales  were 
within  the  same  point  range  and  that 
there  was  not  a  significant  difference 
between  them.  In  additioll,  the  majority 
of  the  matched  sales  occurred  within  the 
same  month  as  the  US.  sale  whether 
sales  to  bodi  MMC  and  MHI  dealers  or 
sales  to  MMC  dealers  alone  were  used 

Department's  Position:  Because  MHI 
conducted  its  own  tests  and  only 
provided  the  Department  with  the 
results,  the  Department  had  no 
information  on  the  record  concerning 
the  actual  MHI  program  used  to  perform 
the  price  comparisons.  The  Department 
was  unable  to  duplicate  this  test  and 
could  not  evaluate  the  merits  of  MHI's 
claim  (see  Such  or  Similar 
Comparisons). 

Comment  74:  MHI  argues  that  sales  by 
MHI  dealers  do  not  survive  the  model 
match  test  and  do  not  provide  the  most 
similar  matches.  In  its  August  18, 1990 
submission,  MHI  presented  the  model 
matching  characteristics  (created  to 
compare  such  or  similar  merchandise)  it 
was  able  to  obtain  On  sales  by  MHI 
dealers  to  end  users.  MHI  showed  that 
these  sales  would  not  match  any  VS. 
sales  and  thus  failed  the  model  match 
test. 

Department's  Position:  MHTs 
argument  contradicts  its  previous 
arguments,  fai  the  August  submission, 
MHI  argued  that  diere  is  not  a 
signHkant  difference  between  the 
forklift  trucks  sold  to  MHI  and  MMC 
dealers.  Now,  Itffltfl  argues  that  these 


same  trucks  wodd  not  matdi  to  any 
U.S.  sale.  This  is  highly  improbable.  As 
MHI  stated  at  the  hearing,  the  only  - 
difference  in  the  model  matching 
characteristics  that  can  change  between 
die  MHI  sale  to  die  MHI  dealer  and  die 
dealer's  sale  to  the  end  user  is  the  mast 
MHI  also  stated  at  the  hearing  that  MHI 
found  less  than  20  trucks  where  the  Kfifl 
dealer  switched  the  mast.  This 
represents  less  than  0.5  percent  of  the 
total  sales  to  end  users.  These  few  sales 
should  not  have  eliminated  all  the  sales 
to  end  users  as  potential  model  matches 
for  the  U.S.  sale*. 

Comment  75:  MHI  argues  that  if  die 
Department  must  conduct  a  below  cost 
test  on  a  pool  of  sales  consisting  of  MHI 
sales  to  MMC  dealers  and  MHI  dealer 
sales  to  end  users,  it  should  do  this  by 
making  the  adverse  assumption  that  the 
sales  by  MHI  dealers  are  bekiw  cost 
While  this  is  an  adverse  assumption 
under  U.S.  antidumping  law,  it  is  also  a 
reasonable  assumption  given  that  even 
after  receipt  of  special  rebates,  these 
dealers  were  not  profitable.  By  making 
this  assumption,  the  Department  is  left 
with  sales  to  MMC  dealers  in  the  home 
mariiet  which,  even  after  application  of 
the' cost  test,  are  sufficient  in  quantity  to 
form  a  viable  home  market  for 
calculation  of  foreign  market  value. 

Department's  Position:  MHI  has 
conducted  an  improper  cost  test  becauM 
MHI  only  tested  die  MMC  dealer  sales. 
These  sales  represent  approximately  25 
percent  of  MHI's  total  home  market 
sales.  To  perform  the  cost  test  properly, 
the  Department  needs  the  cost  of  the 
forklift  truck  the  MHI  dealer  sold  to  die 
end  user.  This  cost  data  was  never 
provided  and  MHI  did  not  use  it  in  its 
cost  test  Therefore,  MHTs  cost  test  is 
inconclusive.  Moreover,  MHI  has  never 
demonstrated  that  this  cost  daU  could 
not  be  provided  (see  Comment  72). 

Section  773(b)  of  the  Act  cleariy  states 
that  the  Department  shall  determine 
whether,  in  fact  such  sales  were  made 
at  less  than  the  cost  of  producing  the 
merchandise.  Therefore,  MHI's 
suggestion  that  die  Department  assume 
that  all  MHI  dealer  sales  to  end  users 
are  bekjw  cost  is  not  allowable  under 
the  law. 

Comment  76:  MHI  argues  that  the 
Department  is  not  authorized  to  collect 
data  on  MHI  dealer  sales  because  the 
Department  is  only  allowed  to  obtain 
data  to  calculate  foreign  market  value 
on  sales  "through"  related  parties  rather 
than  sales  "to"  related  parties.  Because 
MHI  does  not  sell  through  dealers,  it 
does  not  have  records  on  these  sales. 
Furthermore,  the  data  on  MHI  sales  to 
MHI  dealers  simi^y  does  not  exist.  MHI 
foimd  Uiat  MHI  dealers  did  not  keep 
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complete,  accurate  and  detailed  records 
of  the  actual  specifications  or  prices  of 
each  forklift  truck  sold.  Further,  while 
MHI  dealers  modified  the  trucks  they 
purchased  from  MHI  in  almost  every 
case  before  sale,  the  dealers  kept  their 
actual  modification  costs  on  a  total 
monthly  basis  only,  rather  than  on  a  per 
truck  basis.  The  information  required  to 
respond  to  the  Department  antidumping 
questionnaire  is  not  kept  by  MHI 
dealers  in  the  ordinary  course  of  their 
business;  they  only  kept  the  records 
required  for  Japanese  tax  purposes  and 
these  are  too  general  to  be  useful. 

Petitioners  state  that  the  meaning  of 
the  Department's  regulations  concerning 
related  party  sales  is  clear  and  that  MHI 
"tortures"  the  intent  of  19  CFR  353.45(b) 
by  assuming  the  word  "through"  triggers 
the  same  test  that  the  Department 
applies  when  determining  whether  a 
U.S.  sale  should  be  examined  on  an 
exporter's  sale  price  basis  or  a  purchase 
price  basis.  Petitioners  point  out  in  the 
underlying  investigation  of  forklift 
trucks  the  Department  required  both 
Komatsu  and  Sumitomo  to  report 
Japanese  related  dealer  sales  of  forklift 
trucks  to  unrelated  purchasers  in  lieu  of 
sales  not  made  at  arm's-length  to  the 
related  dealers. 

Department's  Position:  The 
Department  disagrees  with  MHI.  Based 
on  the  verification  of  three  of  the  six 
MHI  dealers  (see  MHI  Verification 
Report,  March  25, 1991),  the  Department 
determined  that  these  dealers  (one  large 
dealer  and  two  smaller  dealers) 
maintained  sufficient  records  to  report 
the  pricing  and  difference  in 
merchandise  data  necessary  for  the 
calculation  of  foreign  market  value  and 
for  performing  the  cost  of  production 
test.  Specifically,  the  Department  found: 
(a)  One  dealer  had  prepared  "a  sales 
report  to  president"  (Exhibit  156)  which 
contains  "type  of  forklift  truck,  specific 
cost  breakdown  for  the  standard  truck 
and  the  options,  and  the  calculation  for 
the  profit  realized  on  the  sale  of  this 
truck;"  [h]  another  dealer  stated  that 
salesmen  are  required  to  complete  an 
"APPUCATION  FOR  APPROVAL  FOR 
SALE"  form  cr  sales  report  form  which 
contains  complete  cost  or  price 
breakdown  for  the  sales  manager 
including  the  profit  or  loss  realized  on 
the  sale;  and  (c)  the  third  dealer  stated 
that  salesmen  maintain  notebooks 
which  provide  the  cost  breakdown  for 
the  standard  truck  and  the  options.  The 
third  dealer  also  claimed  that  it  was  rare 
that  a  price  change  occurred  after  the 
purchase  order  had  been  forwarded  to 
MHI. 

In  conformity  with  19  CFR  353.45(b).  it 
is  the  normal  practice  of  the  Department 


to  disregard  related  party  sales. 
Generally,  the  Department  requires  that 
respondents  report  the  first  sale  to  an 
unrelated  party,  unless  the  respondent 
makes  arguments  and  provides 
sufficient  information  to  enable  us  to 
analyze  the  comparability  of  related  and 
unrelated  sales.  The  burden  of  proof  is 
on  the  respondent  to  show  that  the 
prices  are  comparable  since  it  is  the 
party  making  the  claim. 

To  perform  an  analysis  of  the 
comparability  of  related  and  unrelated 
sales,  the  Department  generally  requires 
that  a  respondent  provide  sales-specific 
or  customer-specific  payment  terms  for 
credit  expenses,  as  well  as  information 
on  commission,  rebate  and  discounts. 
MHI  has  failed  to  provide  sales-specific 
information  on  discounts  and  rebates.  In 
addition,  MHI  has  provided 
contradictory  information  on  "special 
rebates,"  first  arguing  that  the  rebates 
were  granted  on  an  equal  basis  to  all 
MHI  dealers  and  later  arguing  that  they 
were  granted  to  "varying  degrees."  In 
fact.  MHI's  case  brief  states:  "Only  if 
special  rebates  result  in  price 
adjustments  could  net  prices  to  MHI 
dealers  differ  significantly  from  net 
prices  to  M^^C  dealers."  The  lack  of 
reliable  information  on  the  special 
rebates  has  prevented  any  meaningful 
analysis  of  the  sales  to  MHI  dealers. 

In  situations  where  the  transactions 
between  related  parties  were  not  at 
arm's-length  and  a  substantial 
percentage  of  home  market  sales  were 
made  through  a  related  party,  the 
Department  may  rely  on  the  sales  to  the 
first  unrelated  purchasers  in  calculating 
foreign  market  value  (see  Roller  Chain 
from  Japan,  55  FR  42602  (October  22. 
1990)). 

Comment  77:  MHI  argues  that  it 
reported  all  sales  to  the  United  States 
subject  to  assessment  of  antidumping 
duties  during  the  period.  MHI  contends 
that  only  unliquidated  sales  are  subject 
to  review  under  section  751  of  the  Act 
and,  since  Uquidated  entries  are  outside 
the  scope  of  the  order,  they  cannot  be 
subject  to  review.  MHI  states  that  the 
Department's  past  practice  has  been  to 
not  review  liquidated  entries,  citing 
Large  Power  Transformers  from  France. 
46  FR  36889  (September  20, 1984). 

MHI  also  cites  Color  Picture  Tubes 
from  Japan,  55  FR  37915  (September  14, 
1990)  and  asserts  that  the  Department 
ignores  liquidated  entries  when  the 
volume  and  type  of  sales  of  unliquidated 
entries  is  sufficient  to  be  representative 
of  the  respondent's  pricing  practices 
during  the  review  period.  MHI  notes  that 
it  had  nine  sales  contracts  during  the 
review  period  and  that  the  liquidations 
were  random,  including  both  early  as 


well  as  late  contracts  and  parts  of 
others. 

Petitioners  argue  that  since  the 
volume  of  these  unreported  sales  is 
large  in  relation  to  the  total  volume  of 
sales,  the  reported  sales  are  not 
representative  of  MHI's  pricing 
practices.  Petitioners  further  argue  that 
U.S.  sales  are  used  to  assess 
antidumping  duties  on  unhquidated 
entries  and  to  calculate  the  cash  deposit 
rate  for  future  entries  and  therefore  the 
respondent  must  produce  the  required  . 
information. 

Department's  Position:  There  is  no 
evidence  on  the  record  which  supports 
MHI's  contention  that  these  entries  were 
liquidated.  When  asked  for  proof  of 
liquidation,  MHI  merely  stated  that  the 
Department  could  inquire  with  the 
Customs  Service  about  the  liquidated 
entries.  However,  the  Customs  Service 
cannot  readily  furnish  this  type  of 
information  to  the  Department.  It  was 
therefore,  reasonable  for  the  Department 
to  require  that  MHI  provide  information 
on  the  allegedly  liquidated  sales.  In  an 
antidumping  review,  the  burden  of  proof 
of  any  statement  lies  clearly  with  the 
party  making  that  statement.  Further, 
the  Department  clearly  informed  MHI 
that  it  was  to  report  all  of  its  U.S.  sales 
that  fell  within  the  scope  of  the  review 
during  the  period  of  investigation.  The 
Department  was  unable  to  determine 
whether  MHI's  unliquidated  entries 
were  representative  of  MHTs  pricing 
practices  for  the  period  under  review 
due  to  MHI's  failure  to  provide  the 
requested  information. 

Comment  78:  MHI  argues  that  if  the 
Department  were  to  use  best 
information  available  (BIA),  it  should 
use  BIA  only  for  foreign  market  value 
and  in  this  case  BIA  would  be  sales  to 
MMC  dealers  or  constructed  value. 
Furthermore,  use  of  BIA  is  inappropriate 
in  this  case  because  MHI  has  made  good 
faith  efforts  to  respond  to  the 
Department's  requests. 

Department's  Position:  Throughout 
this  review,  MHI  has  tried  to  limit  the 
Department's  access  to  data  and  to 
dictate  what  the  Department  should  use 
as  foreign  market  value.  Also,  the 
Department  can  not  rely  on  MHI's 
submissions  in  deciding  issues  because 
the  submissions  are  inconsistent  and 
incomplete  or  MHI  failed  to  submit  the 
required  data.  Therefore,  the 
Department  determined  to  use  BIA. 
which  was  MHI's  ratie  from  the  original 
investigation. 

Furthermore,  the  use  of  constructed 
value  as  FMV  would  also  be 
inappropriate.  Section  773(A)(1)  of  the 
Act  establishes  a  clear  hierarchy  for  the 
calculation  of  FMV.  The  Act  dictates 
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that  foreign  market  value  be  based  on 
home  market  sales  unless  there  were  no 
home  market  sales  or  the  quantity  of 
home  market  sales  is  so  small  as  to  form 
an  inadequate  basis  for  comparison. 
MHI's  sales  of  forklift  trucks  in  Japan 
were  significant  enough  to  form  an 
adequate  basis  for  comparison.  Where 
the  home  market  is  the  appropriate 
basis  for  foreign  market  value  and 
where  a  respondent  is  unable  or 
unwilling  to  report  those  sales,  the 
Department  must  determine  what  is  the 
best  information  available  to  value 
these  sales. 

General  bsues 

Comment  79:  Petitioners  assert  that 
the  Department's  sales  below  cost 
methodology  is  flawed  and  produces 
understated  margins  of  dumping. 
Petitioners  contend  that  internal 
combustion  forklift  trucks  are  not  a 
fungible  product  and  are  more  like  'Job 
order"  products  such  as  mechanical 
transfer  presses,  offshore  oil  platforms, 
and  large  power  transformers.  Because 
forklifts  are  "job  order"  products, 
petitioners  conclude  that  FMV  often 
consists  of  just  one  home  market  sale 
compared  to  one  U.S.  sale.  If  the  single 
home  market  sale  is  sold  below  cost, 
there  likely  will  be  no  dumping  margin. 
Petitioners  suggest  that  the  Department 
conduct  its  cost  test  on  the  model  match 
concordance  tape,  not  on  the  home 
market  sales  tape  to  correct  this  error. 

Department's  Position:  The  sales 
below  cost  of  production  test  was 
conducted  according  to  the 
Department's  standard  procedures. 
Despite  petitioners'  claim  that  forklifts 
are  "job  order"  products,  the 
information  presented  during  the  course 
of  this  review  has  revealed  that  forklifts 
are  mass-produced.  While  the 
specifications  and  capabilities  of  the 
products  petitioners  cited  are  generally 
determined  in  advance  of  production, 
the  record  indicates  that  large  numbers 
of  various  forklift  models  are  mass- 
produced.  Any  customizing  or  "job 
order"  activity  occurs  well  after 
production  and  often  well  after 
importation  into  the  United  States  (at 
Toyota's.  Nissan's.  orTCM's  U.S.  value- 
added  facilities).  The  forklift  trucks 
under  review  are  clearly  unlike  the 
products  mentioned  by  petitioners  and 
are  amenable  to  the  Department's 
standard  cost  test  procedures. 

Finally,  the  Department  notes  that  the 
only  example  petitioners  cited  regarding 
the  alleged  deleterious  effects  of  the 
Department's  cost  test  methodology  was 
the  direct  result  of  a  clerical  error  and 
has  already  been  addressed  (see 
Comment  31). 


Comment  80:  Petitioners  state  that  the 
Department  should  revise  its  model 
match  methodology  because  it  gives 
insufficient  weight  to  tire  type  and, 
therefore,  results  in  more  matches  of 
merchandise,  but  not  in  matches  that  are 
the  most  similar.  Petitioners  aver  that 
tire  type  is  a  crucial  attribute  of  a 
forklift  truck  because  the  tire  type 
determines  the  construction  of  the  frame 
of  the  truck.  As  stated  in  the  original 
less  than  fair  value  investigation,  tire 
type  "is  the  identifying  feature  and 
principle  component  of  the  product,  and 
is  solely  dedicated  for  the  manufacture 
of  a  complete  internal-combustion 
forklift  truck"  (53  FR  12552).  Petitioners 
argue  that  the  Department's  matching 
methodology  does  not  require  sufficient 
similarity  between  U.S.  and  home 
market  sales  because  the  Department 
considers  forklifts  with  a  point  range  of 
7-9  on  a  21-point  scale  similar  (see  Such 
or  Similar  Comparisons  section  for  a 
listing  of  model  match  characteristics 
and  their  relative  weight  in  "points"). 

Petitioners  suggest  three  alternative 
methods  for  the  such  or  similar 
comparisons  and  tire  type  matching. 
First,  petitioners  recommend  that  the 
Department  return  to  the  original  less 
than  fair  value  matching  methodology. 
Second,  petitioners  propose  increasing 
the  weight  for  tire  type  from  six  to  ten 
points.  Finally,  petitioners  state  that 
matches  with  less  than  fifteen  points  do 
not  constitute  similar  merchandise 
because  the  predominant  features  of  the 
home  market  comparator  would  be 
substantially  different  from  the  U.S. 
truck;  therefore,  the  Department  should 
omit  all  home  market  sales  with  less 
than  fifteen  points. 

Department's  Position:  The 
Department  clarified  and  refined  the 
model  match  methodology  used  in  the 
original  less  than  fair  value  investigation 
by,  among  other  improvements,  devising 
a  point-weighting  scheme  which     ^ 
simplified  reporting  requirements  while 
according  the  greatest  weight  to  tire 
type.  Petitioners  failed  to  provide  any 
specific  examples  regarding  widespread, 
or  even  episodic,  matches  of  dissimilar 
merchandise.  Without  such  evidentiary 
support  for  their  position,  the 
Department  can  neither  evaluate 
petitioners'  claim  nor  reasonably  alter 
its  existing  matching  procedure. 

Comment  81:  Petitioners  claim  that  the 
Department  improperly  accounted  for 
the  consumption  tax  forgiven  upon 
exportation  of  forklift  trucks  to  the 
United  States.  Petitioners  contend  that 
each  of  the  three  steps  the  Department 
used  in  its  treatment  of  the  Japanese 
consumption  tax  was  unjustified  under 
the  law.  In  support  of  their  contention. 


petitioners  cite  Zenith  Electronics  Corp. 
V.  United  States.  755  F.  Supp.  397  (CIT 
1990)  (Zenith  /),  Daewoo  Electronics  Co. 
V.  United  States.  712  F.  Supp.  931  (CIT 
1989)  (Daewoo],  and  Zenith  Electronics 
Corp.  V.  United  States.  633  E  Supp.  1382 
(CIT  1988)  (Zenith  ir). 

Petitioners  note  that  Toyota,  Nissan, 
and  TCM  neither  claimed  nor  proved  an 
entitlement  to  any  adjustment  to  U.S. 
price  resulting  from  treatment  of  the 
Japanese  consumption  tax,  and  that  the 
Department's  adjustment,  which  was 
based  on  an  unproven  assumption  of 
one  hundred  percent  "pass  through," 
was  therefore  unlawful.  Petitioners 
suggest  that  the  Department  not  adjust 
U.S.  price  upward  for  any  taxes. 
Similarly,  petitioners  claim  that 
Congress  did  not  legislate  tax  neutrality 
in  the  antidumping  statute,  and  that  the 
Department's  regulations  do  not  include 
rebate  or  forgiveness  of  foreign  market 
tax  upon  exportation  as  a  circumstance 
of  sale  triggering  an  adjustment. 
Petitioners  conclude  that  the 
Department  should  eliminate  this 
adjustment  from  U.S.  price  for  Toyota, 
Nissan,  and  TCM  because  the 
adjustment  has  no  basis  in  law  and 
improperly  reduces  ad  valorem  dumping 
margins  with  respect  to  these  producers. 

Department's  Position:  The 
Department  does  not  agree  with  the  CIT 
in  Zenith  I,  Zenith  II.  or  Daewoo  that  the 
statute  requires  a  measurement  of  home 
market  tax  incidence  or  precludes  a 
circumstance  of  sale  adjustment,  but  has 
not  had  the  opportunity  to  appeal  these 
issues.  Because  the  Department  believes 
that  dumping  margins  should  neither  be 
inflated  nor  deflated  by  differences 
between  Japanese  taxes  and 
constructed  taxes  applied  to  U.S.  price, 
the  Department  does  not  agree  with  the 
CIT's  decision  on  adjustments  for 
differences  in  commodity  taxes.  After 
calculating  the  amount  of  commodity 
tax  not  collected  on  the  export  sales  and 
adding  it  to  U.S.  price,  the  Department 
made  a  circumstance  of  sale  adjustment 
to  foreign  market  value  for  the 
difference  in  taxes  in  each  market 
(Television  Receivers,  Monochrome  and 
Color,  from  Japan,  56  FR  38417.  38418, 
Comment  2  (August  13, 1991)). 

Final  Results  of  Review 

As  a  result  of  the  comparison  of 
United  States  price  to  foreign  market 
value,  the  Department  determined  that 
the  following  margins  exist  for  the 
period  November  24. 1987  through  May 
31, 1989: 
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The  Department  of  Commerce  shall 
determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries. 

Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  bum  the  percentages  stated 
above.  "Die  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  certain  internal-combustion, 
industrial  ftnUift  trucks  from  Japan 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  review  companies 
will  be  as  outlined  above;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  previous  reviews  or  the 
final  determination  in  the  original  less- 
than-fair-value  investigation,  the  cash 
deposit  rate  will  continue  to  be  the  rate 
published  in  the  most  recent  final  results 
or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  or  prior 
reviews,  but  the  manufacturer  is,  the 
cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  this 
review  or  of  the  most  recent  review,  or  if 
not  covered  in  this  review  or  an  earlier 
review,  the  rate  from  the  less-than-fair- 
valiie-investigation;  and  (4)  the  cash 
deposit  for  any  future  entries  frt)m  all 
other  manufactiuers  or  exporters  who 
are  not  covered  in  this  or  prior 
administrative  reviews  and  who  are 
unrelated  to  the  reviewed  firm  or  any 
previously  reviewed  firm,  will  be  12.22 
percent.  This  is  the  most  current  non- 
BIA  rate  for  any  firm  in  this  proceeding. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  Janoar)- 17, 19S2. 
AlanM.Duim, 

AasiMtant  Secretary  for  biport 
AdministrotJoii. 
[FR  Do&  82-1978  Filed  1-27-82;  BM  am) 
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Initiation  of  Antidumping  Duty 
InvestigationK  Potassium  Hydroxida, 
Uquid  and  Dry,  From  Canada,  Italy, 
and  ttw  United  Kingdom 

AOENCV:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECnVE  date:  January  28, 1992. 
FOR  FURTHa  MFORMATtON  CONTACT: 
Stefanie  Amadeo,  Office  of  Antidumping 
Duty  Investigations,  Import 
Administration,  International  Trade 
AdministratioB,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  377-1174. 

Initiation  of  InvestigatioDS 

The  Petition 

On  January  2, 1992,  we  received  a 
petition  filed  in  proper  form  by 
LinChem,  Inc.  (Petitioner),  a  producer  of 
potassiimi  hydroxide,  liquid  and  dry, 
(KOH)  in  the  United  States.  Petitioner 
submitted  supplementary  information  on 
January  10,  January  13,  January  16,  and 
January  22, 1992.  In  accordance  with  19 
CFR  353.12.  the  petitioner  alleges  that 
KOH  from  Canada,  Italy,  and  the  United 
Kingdom  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  amended  ^ 
(the  Act),  and  that  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Petitioner  has  standing  to  file  the    - 
petition  because  it  is  an  interested  party, 
as  defined  under  section  771(9)(D)  of  the 
Act,  and  because  it  has  filed  the  petition 
on  behalf  of  the  U.S.  industry  producing 
the  product  that  is  subject  to  these 
investigations.  If  any  interested  party,  as 
described  under  paragraphs  (C),  (D),  (E), 
or  (F)  of  section  771(9)  of  the  Act,  wishes 
to  register  support  for,  or  opposition  to, 
this  petition,  it  should  file  a  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  fi^m  a  potential  antidimiping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CFR  353.14. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  Price 
(USP)  on  F.OJ3.  port  of  entry  price 
quotations  obtained  fixim  certain  U.S. 
distributors  and  end-users  of  KOH 


produced  in  Canada.  Italy,  and  the 
United  Kii^om.  Petitioner  adjusted  the 
U^P  quotations  for  movement  expenses 
incurred  for  transportation  from  plant  to 
port  of  entry.  We  recalculated  the 
movement  expenses  for  imports  of  the 
subject  merchandise  from  Italy. 

Petitioner  based  foreign  market  value 
(FMV)  for  Canada  on  F.O.B.  delivery 
point  price  quotations  from  producers  of 
KOH.  Petitioner  based  FMV  for  the 
United  Kingdom  on  delivered  price 
quotations  and  for  Italy  on  both  F.O.B. 
plant  and  delivered  price  quotations. 
Petitioner  adjusted  the  FMV  price 
quotations  for  movement  expenses  to 
arrive  at  a  F.O.B.  plant  price  for  Canada 
and  the  United  Kingdom.  Petitioner 
adjusted  the  liquid  KOH  price 
quotations  to  a  KOH  price  quotation  on 
a  dry  basis.  We  adjusted  the  FMV  price 
.  quotation  for  Italy  to  account  for  the 
value-added  tax  incurred  in  Italy.  We 
deducted  inland  freight  in  Italy  to  obtain 
an  F.O.B.  plant  price. 

Based  on  the  supplements  to  the 
petition,  the  dumping  margin  for  subject 
imports  from  Canada  is  66.01  percent, 
and  the  dumping  margins  for  subject 
imports  bom  the  United  Kingdom  range 
from  138.98  percent  to  163.91  percent. 
Based  on  the  supplements  to  the 
petition,  the  dumping  margins  calculated 
by  the  Department  for  subject 
merchandise  from  Italy  range  from  60J6 
percent  to  190.88  percent 

Petitioner  also  alleges  that  "critical 
circumstances"  exist,  within  the 
meaning  of  section  733(e)  of  the  Act, 
with  respect  to  imports  of  KOH  from 
Canada.  Italy,  and  the  United  Kingdom. 
Petitioner  alleges  that  producers  of  KOH 
in  Canada.  Italy,  and  the  United 
Kingdom  and  their  importers  should 
have  known  that  they  were  selling  KOH 
into  the  United  States  at  less  than  fair 
value,  and  that  a  massive  increase  in 
imports  has  occurred  over  a  short  period 
of  time. 

Initiation  of  Investigations 

We  have  examinefi  the  petition  on 
KOH  from  Canada,  Italy  and  the  United 
Kingdom  and  have  foimd  that  the 
petition  meets  the  requirements  of 
section  732(b)  of  the  Act  Therefore  we 
are  initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  KOH  from  the  above- 
referenced  countries  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

Scope  of  Investigations 

The  merchandise  subject  to  these 
investigations  is  all  grades  of  KOH. 
liquid  and  dry.  Imports  of  this  product 
are  currently  classifiable  under  the 
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Harmonized  Tariff  Schedule  (HTS) 
subheading  2815.20.0000.  The  HTS 

subheading  is  provided  for  convenience 
and  customs  purposes.  Our  written 
description  of  the  scope  of  these 
investigations  is  dispositive. 

Preliminary  Determinations  by  the 
IntemationaLTrade  Commission 

The  International  Trade  Commission 
(ITC)  will  determine  by  February  18. 
1992,  whether  there  is  a  reasonable 
indication  that  imports  of  KOH,  liquid 
and  dry,  from  Canada,  Italy,  and  the 
United  Kingdom  are  materially  injuring, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  the  ITC's  determinations  are 
negative,  the  investigations  will  be 
terminated.  Otherwise,  if  the 
investigations  proceed  normally,  the 
Department  will  make  its  preliminary 
determinations  on  or  before  June  10. 
1992. 

This  notice  is  published  pursuant  to 
section  732(c)(2]  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  January  22. 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 

Administration. 

ira  Doc.  92-2052  Filed  1-27-92;  8:45  am] 
BIUMO  CODE  SSIO-OS-II 


[C-351-0621 

Pig  Iron  From  Brazit;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

summary:  The  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  pig  iron 
from  Brazil.  We  preliminarily  determine 
the  net  subsidy  to  be  0.06  percent  ad 
valorem  for  all  Brms  for  the  period 
January  1. 1990  through  December  31.    ' 
1990.  In  accordance  with  19  CFR  355.7. 
any  rate  less  than  0.50  percent  ad 
valorem  is  de  minimis.  We  invite 
interested  parties  to  comment  on  Uiese 
preliminary  results. 

EFFECnvE  DATC  January  28. 1992. 

FOR  RmTHER  INFORMATION  CONTACT: 

Dana  S.  Mermelstein  or  Maria  P. 
MacKay.  Office  of  Countervailing 
Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-2786. 


supncMCNTARY  information: 
Background 

On  April  12, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportimity  to  Request  Administrative 
Review"  (56  FR 14927)  of  the 
countervailing  duty  order  on  pig  iron 
from  Brazil  (45  FR  23045;  April  4. 1980). 
We  received  requests  for  review  from 
Associated  Metals  and  Minerals 
Corporation,  Sumitomo  Corporation  of 
America,  Consider,  U.S.A.,  Inc.,  and 
SI7WIFER.  interested  parties  within  the 
meaning  of  355.2(i).  We  initiated  the 
review  covering  the  period  January  1, 
1990  through  December  31, 1990,  on  May 
21, 1991  (56  FR  23271).  The  Department 
is  now  conducting  this  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act).  The 
final  results  of  the  last  administrative 
review  of  this  order  were  published  on 
May  30. 1991  (56  FR  24174).   - 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  pig  iron  of  basic, 
malleable,  and  low  phosphorous  grades, 
from  Brazil.  During  the  review  period, 
such  merchandise  was  classifiable 
under  item  numbers  7201.10.00, 
7201.30.00.  and  7206.10.00  of  the 
Harmonized  Tariff  Schedule  (HTS).'The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  Hie 
written  description  remains  dispositive. 

The  review  covers  the  period  January 
1. 1990  through  Deccsmber  31. 1990, 
nineteen  companies!  and  seven 
programs. 

Hyperinflatioiiary  Economics 

According  to  statistics  published  by 
the  Brazilian  government  the  annual 
inflation  rate  in  Brazil  during  the  review 
period  was  1,285  percent.  Under  such 
circumstances,  the  clustering  of  nominal 
countervailable  beneflts  either  at  the 
beginning  or  at  the  end  of  the  review 
period  would  tend  to  distort  the  real 
value  of  the  benefit  bestowed  oii  the 
firm.  In  this  review,  benefits  from  the 
Income  Tax  Reduction  for  Export 
Et^rnings  program  were  received  at  the 
beginning  of  the  review  period. 
Therefore,  we  have  made  a  downward 
adjustment  to  the  nominal  values  of 
annual  exports  used  as  the  denominator 
in  the  calculation  of  the  benefit  from  this 
program.  This  adjustment  is  based  on 
the  price  deflator  index  used  by  the 
Brazilian  government  during  the  period 
of  review,  the  Bonus  do  Tesouro 
Nacional  (BTN).  For  further  explanation 
of  this  methodology  see  Final  Negative 
Countervailing  Duty  Determination: 
Silicon  Metal  From  Brazil  (56  FR  26088; 
June  12, 1991). 


Analysia  of  Programs 

(1)  Income  Tax  Reduction  for  Export 
Earnings 

This  program  was  previously  named 
Income  Tax  Exemption  for  Export 
Earnings.  Under  this  program,  exporters 
of  pig  iron  are  eligible  for  a  reduction  in 
income  tax  on  the  portion  of  their  profits 
attributable  to  exports.  The  exporter 
calculates  the  tax-reduction  portion  of 
profit  based  on  the  ratio  of  export 
revenue  to  total  revenue.  Because  this 
program  provides  tax  reductions  that 
are  limited  to  exporters,  we 
preliminarily  determine  that  it  ii 
countervailable. 

The  nominal  corporate  tax  rate  in 
Brazil  in  1990  was  30  percent,  while 
under  this  program  profits  from  export 
sales  were  taxed  at  a  rate  of  eighteen 
percent  pursuant  to  Decree-Law  7988  of 
December  28. 1989.  Furthermore. 
Brazilian  tax  law  permits  all  companies 
to  reduce  their  income  taxes  by 
investing  up  to  24  percent  of  their  tax 
liability  in  specified  companies  and 
funds.  Eight  pig  iron  exporters  claimed 
this  income  tax  reduction  for  export 
earnings  on  their  tax  returns  filed  in 
1990  and  invested  in  the  specified 
companies  and  funds.  Their  effective  lax 
rates  were  thus  lowered  below  the 
nominal  30  percent  rate  during  the 
period  of  review. 

We  calculated  the  effective  tax  rate 
for  the  firm  by  dividing  the  net  tax 
liability  by  net  taxable  income.  In  order 
to  adjust  for  hyperinflation,  the  reported 
figures  were  converted  into  BTN  using 
the  same  BTN  rate  used  in  the  tax 
returns.  We  determined  the  export  profit 
by  multiplying  the  exports  to  sales  ratio 
by  adjusted  operating  profits.  We  then 
determined  the  tax  reduction  by 
multiplying  the  export  profit  (converted 
into  BTN)  by  the  difference  between  the 
effective  tax  rate  and  the  preferential 
tax  rate  of  eighteen  percent.  We  divided 
the  tax  benefit  by  the  firm's  total 
exports  for  1990,  which  were  deflated 
using  the  average  BTN  rate  for  1990.  We 
then  weight-averaged  each  firm's  benefit 
by  its  share  of  exports  of  the  subject 
merchandise  to  the  United  States.  On 
this  basis,  we  preliminarily  determine 
the  benefit  from  this  program  to  be  0.06 
percent  for  all  firms  for  the  period 
January  1, 1990  through  December  31, 
1990. 

Decree  Law  8034  of  April  12, 1990 
eliminated  this  tax  reduction  and 
established  a  prevailing  tax  rate  of  30 
percent  for  domestic  and  export 
earnings  for  tax  year  1990  (the  1990  tax 
returns  are  filed  in  1991).  See,  e.g..  Final 
Negative  Countervailing  Duty 
Determination:  Silicon  Metal  From 
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Brazil  (56  FR  26988:  June  12, 1991).  We 
consider  this  elimination  to  be  a 
program-wide  change.  Because  it 
occurred  prior  to  the  issuance  of  these 
preliminary  results  and  there  are  no 
residual  benefits  to  the  producers/ 
exporters  of  pig  iron,  we  have  taken  this 
program-wide  change  into  account  in 
setting  our  cash  deposit  rate.  Therefore, 
for  purposes  of  the  cash  deposit  of 
estimated  countervailing  duties,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  zero  for  all  firms.  See 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comment  (54  FR  23386;  May  31. 
1989)  S  355.50(a)  (1)  and  (2)  at  page 
23385. 

(2)  Programs  Not  Used  and  Eliminated 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  the  respondents  did  not  use  them 
during  review  period  and  that  they  were 
terminated  by  the  Government  of  Brazil: 

A.  CACEX  Preferential  Working 
Capital  Financing  for  Exports.  This 
program  was  terminated  effective 
August  30, 1990,  by  Central  Bank 
Resolution  1744. 

B.  FINEX  preferential  financing  under 
Resolutions  68  and  509.  This  program 
was  terminated  on  October  5, 1990  by 
constitutional  provision. 

C.  Preferential  financing  from  the 
Banco  do  Brasil  under  the  EST  and  EGF. 
The  EST  financing  was  eliminated;  EGF 
financing  is  not  available  to  pig  iron 
producers. 

''   See,  e.g..  Final  Negative 
Countervailing  Duty  Determination: 
Silicon  Metal  From  Brazil  (56  FR  26988; 
June  12, 1991)  and  Final  Affirmative 
Countervailing  Duty  Determination: 
Steel  Wheels  from  Brazil  (54  FR  15523; 
April  18, 1989). 

(3)  Other  Programs 

We  also  examined  the  BEFIEX 
Reduction  of  Taxes  and  Import  Duties 
program,  the  Accelerated  Depreciation 
on  Brazilian-made  Capital  Equipment 
program,  and  the  FINEP  preferential 
financing  program,  and  preliminarily 
determine  that  exporters  of  pig  iron  did 
not  apply  for  or  receive  benefits  under 
these  programs  during  the  review 
period. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.06  percent  ad  valorem  for  all 
firms  for  the  period  January  1, 1990 
through  December  31, 1990.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  then  0.50  percent  ad  valorem  is  de 
minimis. 


Upon  completion  of  this  review,  the 
Department  will  instruct  the  Customs 
Service  to  liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
pig  iron  from  Brazil  exported  on  or  after 
January  1, 1990  and  on  or  before 
December  31, 1980. 

The  Department  will  also  instruct  the 
customs  Service  to  waive  cash  deposits 
of  estimated  countervailing  duties,  as 
provided  by  section  751(a)(1)  of  the  Act, 
on  all  shipments  of  pig  iron  from  Brazil 
entered,  or  withdrawn  from  the 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  within  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
adminisfrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under 
section  355.38(c),  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  fanuary  17, 1992. , 
Akn  M.  Dunn, 

Assistant  Secretary  for  Import 
A  dwinistration. 
(FR  Doc.  92-1979  Filed  1-27-92;  8:45  am] 
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Export  Trade  Certificate  of  Review; 
Equinomics,  Inc. 


UMI 


agency:  International  Trade 
Administration,  Commerce. 


ACnom:  Notice  of  revocation  of  Export 
Trade  Certificate  of  Review  No.  84- 
00013. 

summary:  The  Department  of 
Commerce  had  issued  an  export  trade 
certificate  of  review  to  Equinomics,  Inc. 
Because  this  certificate  holder  has  failed 
.  to  file  an  annual  report  as  required  by 
law,  the  Department  is  revoking  the 
certificate.  This  notice  summarizes  the 
notification  letter  sent  to  Equinomics, 
Inc. 

FOR  FURTHER  INFORMATION  contact: 
George  Muller,  Director.  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  No.  97-290, 15 
U.S.C.  4011-21)  authorizes  the  Secretary 
of  Conunerce  to  issue  export  trade 
certificates  of  review.  The  regulations 
implementing  title  III  ("the  Regulations") 
are  found  at  15  CFR  325  (1986).  Pursuant 
to  this  authority,  a  certificate  of  review 
was  issued  on  June  25. 1984  to 
Equinomics,  Inc. 

A  certificate  holder  is  required  by  law 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate  (section  308  of  the  Act.  15 
U.S.C.  4018,  !  235.14(a)  of  the 
Regulations.  15  CFR  325.14(a)).  The 
annual  report  is  due  within  45  days  after 
the  anniversary  date  of  the  issuance  of 
the  certificate  of  review  (section 
325.14(b)  of  the  Regulations.  15  CFR 
325.14(b)).  Failure  to  submit  a  complete 
annual  report  may  be  the  basis  for 
revocation.  Sections  325.10(a)  and 
325.14(c)  of  the  Regulations.  15  CFR 
325.10(a)(3)  and  325.14(c). 

On  June  17. 1991,  the  Department  of 
Commerce  sent  to  Equinomics,  Inc.  a 
letter  containing  annual  report  questions 
with  a  reminder  that  its  annual  report 
was  due  on  August  9. 1991.  Additional 
reminders  were  sent  on  August  22. 1991 
and  on  October  10. 1991.  The 
Department  has  received  no  written 
response  from  Equinomics.  Inc.  to  any  of 
these  letters. 

On  November  19. 1991.  and  in 
accordance  with  S  325.10(c)(2)  of  the 
Regulations  (15  CFR  325.10(c)(2)).  the 
Department  of  Commerce  sent  a  letter 
by  certified  mail  to  notify  Equinomics. 
Inc.  that  the  Department  was  formally 
initiating  the  process  to  revoke  its 
certificate  for  failure  to  file  an  annual 
report.  In  addition,  a  summary  of  this 
letter  allowing  Equinomics.  Inc.  thirty 
days  to  respond  was  published  in  the 
Federal  Register  on  November  27. 1991 
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at  56  FR  6009S.  Pursuant  to  S  32S.10(c)(2) 
of  the  Regulations  (15  CFR  32S.10(c](2)). 
the  Department  considers  the  failure  of 
Equinomics,  Ina  to  respond  to  be  an 
admission  of  the  statements  contained 
in  the  notiHcation  letter. 

The  Department  has  determined  to 
revoke  the  certificate  issued  to 
Equinomics,  Inc.  for  its  failure  to  Tile  an 
annual  report.  The  Department  has  sent 
a  letter,  dated  January  21, 1992,  to  notify 
Equinomics,  Inc.  of  its  determination. 
The  revocation  is  effective  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Any  person  aggrieved  by  this 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  from 
the  date  on  which  this  notice  is 
published  in  the  Federal  Register 
(SS  325.10(c)(4)  and  325.11  of  the 
Regulations,  15  CFR  325.10(c)(4)  and 
325.11  of  the  Regulations,  15  CFR 
325.10(c)(4)  and  325.11). 

Dated:  January  21, 1992. 
George  Muller, 

Director,  Off  ice  of  Export  Trading  Company 
Affairs. 

(FR  Doc.  92-2053  Filed  1-27-92;  8:45  am] 
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Short  Supply  Detennlnation:  Certain 
Aluminum-KiHed  Cold-Rolled  Steel 
Sheet 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

actkm:  Notice  of  short-supply 
determination  on  certain  aluminum- 
killed  cold-rolled  steel  sheet 

SHORT-SUPPLY  REVIEW  NUMBER:  63. 
SUMMARY:  The  Secretary  of  Commerce 
("Secretary")  hereby  grants  a  short- 
supply  request  for  350  metric  tons  of 
certain  aluminum-killed  ("AK")  cold- 
rolled  steel  sheet  for  the  first  quarter  of 
1992  under  the  U.S.-EC  Steel 
Arrangement. 

EFFECTIVE  DATE:  January  22, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Brechtl  or  Kathy  McNamara, 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7866,  Pennsylvania 
Avenue  and  14th  Street,  NW., 
Washington,  DC  20230,  (202)  377-1386  or 
(202)  377-1390. 

SUPPLEMENTARY  INFORMATION:  On 
January  8, 1992,  the  Secretary  received 
an  adequate  petition  from  Buckbee 
Mears  Cortland,  Inc.  ("BMC")  requesting 
short  supply  of  350  metric  tons  of  certain 
AK  cold-rolled  steel  sheet  for  the  first 
quarter  of  1992  under  Article  8  of  the 
Arrangement  Between  the  European 
Coal  and  Steel  Commimity  and  the 


European  Economic  Community  and  the 
Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products  (the  "U.S.-EC  Steel 
Arrangement").  BMC  requests  the 
following  quantities  of  four  different 
sizes  of  AK  cold-rolled  steel  sheet:  45 
metric  tons  that  are  18.62  inches  in 
width  and  0.0060  inch  in  thickness,  70 
metric  tons  that  are  19  inches  in  width 
and  0.0068  inch  in  thickness,  190  metric 
tons  that  are  24  inches  in  width  and 
0.0066  in  thickness,  and  45  mertric  tons 
that  are  27  inches  in  width  and  0.0060 
inch  in  thickness.  BMC  claimed  that  the 
requested  product,  used  to  manufacture 
aperture  masks  for  color  television 
picture  and  data  display  tubes,  is  not 
produced  domestically  and  that  its 
potential  European  supplier  does  not 
have  sufficient  regular  export  licenses 
available.  The  Secretary  conducted  this 
short-supply  review  pursuant  to  section 
4(b)(4)(A)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act,  Public  Law  No.  101-221, 103  Stat 
1886  (1989)  ("the  Act"),  and  S  357.102  of 
the  E)epartment  of  Commerce's  Short- 
Supply  Procedures.  (19  CFR  357.102) 
("Commerce's  Short-Supply 
Procedures"). 

The  requested  product  meets  the 
following  specifications: 
Chemistry  (in  maximum  values):  Carbon 
(0.004  percent,  aim  0.002  percent); 
Silicon  (0.040  percent);  Sulphur  (0.030 
percent);  Aluminum  (0.070  percent)*. 
Nitrogen  (a008  percent);  Manganese 
(0.450  percent):  and  Iron  (remainder); 
the  total  of  these  elements  excluding 
iron  not  to  exceed  one  percent: 
Width  Tolerance:  -»-  /  -0.04  in.; 
Thickness  Tolerance:  -«- 0.00028  in.. 

-0.00020  in.: 
Coil  Weight- 1.5  to  3.0  metric  tons,  with 
a  maximum  of  20  percent  in  0.5  to  1.5 
metric  ton  weights  per  single 
shipment 

Action 

On  January  8, 1992.  the  Secretary 
established  an  official  record  of  this 
short-supply  request  (Case  Number  63) 
in  the  Central  Records  Unit  room  B-099, 
Import  Administration,  U.S.  Department 
of  Commerce  at  the  above  address. 
Section  4(b)(4)(B)(i)  of  the  Act  and 
S  357.106(b)(1)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
15th  day  after  the  petition  is  filed  if  the 
Secretary  finds  that  one  of  the  following 
conditions  exist:  (1)  The  raw 
steelmaking  capacity  in  the  United 
States  equals  or  exceeds  00  percent;  (2) 
the  importation  of  additional  quantities 
of  the  requested  steel  product  was 
authorized  by  the  Secretary  during  each 


of  the  two  immediately  preceding  yean: 
or  (3)  the  requested  steel  product  is  not 
produced  in  the  United  States.  The 
Secretary  authorized  the  importation  of 
additional  quantities  of  the  requested 
product  in  1990  and  1991.  Therefore,  in 
accordance  with  section  4(b)(4)(B)(i)(in 
of  the  Act  and  S  357.106(b)(l)(ii)  of 
Commerce's  Short-Supply  Procedures, 
the  Secretary  applied  a  rebuttable 
presumption  that  this  product  is 
presently  in  short  supply.  Unless 
domestic  steel  producers  provided  proof 
that  they  could  and  would  produce  the 
requested  quantity  of  this  product 
within  the  desired  period  of  time, 
provided  it  represents  a  normal  order-to- 
delivery  period,  the  Secretary  would 
issue  a  short-supply  allowance  not  later 
than  January  23, 1902. 

On  January  14, 1992,  the  Secretary 
published  a  notice  in  the  Federal 
Ref^ster  (57  FR  1455)  announcing  its 
review  of  this  request  and  providing 
domestic  steel  producers  an  opportunity 
to  rebut  the  presumption  of  short  supply. 
All  comments  were  to  be  submitted  no 
later  than  January  21, 1992.  No 
comments  were  received. 

CoDcIusioo 

Because  the  Secretary  received  no 
comments  to  the  Federal  Register  notice 
from  potential  domestic  suppliers  to 
rebut  the  Secretary's  presumption  of 
short  supply  for  the  requested  product 
the  Secretary  hereby  grants,  pursuant  to 
section  4(b)(4)(A)  of  the  Act  and 
S  357.102  of  Commerce's  Short-Supply 
Procedures,  a  short-supply  allowance  for 
350  metric  tons  of  the  requested  steel 
sheet  for  the  first  quarter  of  1992  under 
article  8  of  the  U.S.-EC  Steel 
Arrangement 

Dated:  January  22, 1992. 
Alan  M.  Duaii, 

Assistant  Secretary  for  Import 
AdministraUon. 
[FR  Doc.  82-2054  Filed  1-27-02:  B.-45  am) 


Stiort-Supply  Revleer:  Certain  Standard 
Length  Preinlum  Curve  Ralla 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  short-supply  review 

and  request  for  comments:  Certain 

standard  length  premium  curve  rail*. 

SUMMARY:  The  Secretary  of  Commerce 
("Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-eupply  request  for  13,000  net  tons 
of  certain  standard  length  premium 
curve  rails  for  the  first  quarter  of  1992 
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under  paragraph  8  of  the  Arrangement 
Between  the  Government  Japan,  and  the 
Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products  ("the  U.S.-Japan  • 
Arrangement"). 

SHORT  SUPPLY  REVIEW  NUMBER:  64. 
SUPPLEMEMTARY  INFORMATION:  Pursuant 
to  section  4(b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act,  Public  Law  No.  101-221, 103  Stat. 
1886  (1989)  ("the  Act"),  and  S  357.104(b) 
of  the  Department  of  Commerce's  Short- 
Supply  Procedures.  19  CFR  357.104(b) 
("Commerce's  Short-Supply 
Procedures"),  the  Secretary  hereby  , 
announces  that  a  short-supply  request  is 
under  review  with  respect  to  certain 
standard  length  premium  curve  rails 
used  on  railroad  curves  of  over  two 
degrees  and  in  special  uses  such  as 
switches.  On  January  15, 1992,  the 
Secretary  received  an  adequate  petition 
from  Union  Pacific  Railroad  ("UP") 
requesting  a  short-supply  allowance  for 
13,000  ne^cns  of  certain  standard 
length  premium  curve  rails  for  the  first 
quarter  of  1992  under  paragraph  8  of  the 
U.S.-Japan  Arrangement.  UP  requests 
the  following  quantities  of  three 
different  sizes  of  premium  rail:  500  net 
tons  of  39  feet  long-115  Ibs./yard,  500  net 
tons  of  39  feet  long-136  lbs/yard,  and 
12.000  net  tons  of  80  feet  long-133  lbs./ 
yard.  UP  states  that  the  requested 
product  is  not  produced  domestically 
and  that  its  potential  Japanese  suppliers 
do  not  have  sufficient  export  licenses 
available  during  this  period. 

The  requested  product  meets  the 
following  specifications: 
Chemistry:  I  > 

Carbon:  0.72-0.82  percent. 
Manganese;  0.80-1.20  percent. 
Phosphorus:  0.030  percent  maximum, 
Sulphur:  0.025  percent  maximum, 
Silicon:  0.59  percent  maximum. 
Chromium:  0.25  percent  maximum, 
Molybdenum:  0.025  percent  maximum. 
Minimum  Tensile  Strength:  171.000  psi. 
Minimum  Yield  Strength:  114,000  psi. 
Minimum  Elongation:  10  percent. 
Minim.um  Brinell  Hardness  of  the  head 
must  be  322  at  0.4  inches  from  the 
surface.  Average  surface  hardness 
must  be  a  minimum  of  380. 
The  rails  must  be  free  of  shatter 
crackers  through  at  least  one  of  the 
following  processes:  Controlled 
cooling  of  rails  or  blooms;  vacuum 
treatment;  or  other  such  process. 
The  rails  must  be  ultrasonically  tested 
for  internal  imperfections  to  detect  a 
minimum  of  %2  inch  diameter  defect 
anywhere  in  the  sound  path  of  the 
head,  a  minimum  of  Vis  inch  diameter 
defect  in  the  web  and  longitudinal 
imperfections  exceeding  Vi  inch 


length  and  greater  than  IV^  inch  depth 
occurring  in  the  base. 
The  rails  must  meet  a  figure  of  .001721 
inch  of  gage  face  wear  per  million 
gross  tons  on  the  high  rail,  and  a 
figure  of  .000296  inch  of  head  height 
loss  on  the  low  rail,  as  measured  by 
the  American  Association  of 
Railroads. 

Section  4(b)(4)(B)(ii)  of  the  Act  and 
S  357.106(bj(2)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
30th  day  after  the  petition  is  filed,  unless 
the  Secretary  finds  that  one  Of  the 
following  conditions  exist:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years;  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary  finds  that  none  of  these 
conditions  exist  with  respect  to  the 
requested  product,  and  therefore,  the 
Secretary  will  determine  whether  this 
product  is  in  short  supply  not  later  than 
February  14, 1992. 

COMMENTS:  Interested  parties  wishing  to 
conmient  upon  this  review  must  send 
written  comments  not  later  than 
February  4, 1992,  to  the  Secretary  of 
Commerce,  attention:  Import 
Administration,  room  7866,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street,  NW.. 
Washington,  DC  20230.  Interested 
parties  may  file  replies  to  any  comments 
submitted.  All  replies  must  be  filed  not 
later  than  5  days  after  February  4, 1992. 
All  documents  submitted  to  the 
Secretary  shall  be  accompanied  by  four 
copies.  Interested  parties  shall  certify 
that  the  factual  information  contained  in 
any  submission  they  make  is  accurate 
and  complete  to  the  best  of  their 
knowledge. 

Any  person  who  submits  information 
in  connection  with  a  short-supply 
review  may  designate  that  information, 
or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Government  who  are  directly 
concerned  with  the  short-supply 
determination)  without  the  donsent  of 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  information  shall  be 
accompanied  by  a  full  public  summary 


or  approximated  presentation  of  all 
proprietary  information  which  will  be 
placed  in  the  public  record.  All 
comments  concerning  this  review  must 
reference  the  above  noted  short-supply 
number. 

FOR  FURTHER  INFORMATMW  CONTACT 

James  Rice  or  Kathy  McNamara,  Office 
of  Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  room  7866,  Pennsylvania 
Avenue  and  14th  Street,  NW.. 
Washington,  DC  20230.  (202)  377-2867  or 
(202)  377-1390. 

Dated:  January  17, 1992. 
Alan  M.  Dunn. 

Assistant  Secretary  for  Import 
Administration. 
[PR  Doc.  92-1981  Filed  1-17-92;  8:45  am] 

BILUNO  COOC  UIO-OS-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Nationwide 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

summary:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business  . 
Development  Agency  (NfflDA)  is 
soliciting  competitive  apphcations  under 
its  American  Indian  Program  to  operate 
the  American  Indian  Business 
Consultant  (AIBC)  for  approximately  a 
3-year  period,  subject  to  Agency 
priorities,  recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  as  $210,000  in 
Federal  funds.  The  period  of 
performance  will  be  from  May  1, 1992  to 
April  30, 1993.  The  AIBC  wrill  operate 
nationwide.  The  award  number  for  this 
AIBC  will  be  98-10-92016-01. 

The  funding  instrument  for  the  AIBC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  American  Indian  Program  is 
•  designed  to  provide  business 
development  services  to  the  Americanr' 
Indian  business  community  for  the 
establishment  and  operation  of  viable 
American  Indian  businesses.  To  this 
end,  MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
American  Indian  individuals  and  firms; 
offer  a  full  range  of  management  and 
technical  assistance;  and  serve  as  a 
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conduit  of  information  and  assistance 
regarding  American  Indian  business. 

Applications  will  be  evaluated 
initially  by  MBDA  staff  on  the  following 
criteria:  The  experience  and  capabilities 
of  the  firm  and  its  staff  in  addressing  the 
needs  of  the  business  community  in 
general  and,  specifically,  the  special 
needs  of  American  Indian  businesses, 
individuals  and  organizations  (SO 
points):  the  resources  available  to  the 
firm  in  providing  business  development 
services  [10  points):  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  pointy 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  &  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  American  Indian 
Program.  The  application  will  then  be 
forwarded  to  the  Department  for  final 
processing  and  approval,  if  appropriate. 
The  Director  will  consider  past 
performance  of  the  applicant  on 
previous  Federal  awards. 

The  AIBC  performing  satisfactorily 
may  continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  The  AIBC  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  the  AIBC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  the  AIBC's  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance  with  OMB  Circular  A- 
129.  "Managing  Federal  Credit 
Programs, "  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 


Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the  AIBC 
has  failed  to  comply  with  the  conditions 
of  the  grant/cooperative  agreement. 
Examples  of  some  of  the  conditions 
which  can  cause  termination  are 
unsatisfactory  performance  of  AIBC 
work  requirements;  and  reporting 
inaccurate  or  inflated  claims  of  client 
assistance  or  client  certification.  Such 
inaccurate  or  inflated  claims  may  be 
deemed  illegal  and  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L.  100-690.  title  V,  subtitle  D). 
The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-free 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts.  Grants, 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL  the  "Disclosure  of  Lobbying 
Activities"  (if  applicable]  is  required  in 
accordance  with  section  319  of  Public 
Law  101-121,  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan. 

CLOSINO  date:  The  closing  date  for 
applications  is  February  28, 1992. 
Applications  must  be  postmarked  on  or 
before  February  28, 1992. 

ADDRESS:  MBDA.  American  Indian 
Program,  Office  of  Operations,  Business 
Development  Division,  14th  & 
Constitution  Avenue,  NW..  room  5099C. 
Washington.  DC  20230,  (202)  377-2366. 

FOR  FURTHER  INFORMATION  CONTACT: 

Luis  G.  Encinias,  Chief,  Business 
Development  Division.  MBDA  American 
Indian  Program  Monitoring  Office. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 


regulations  can  be  obtained  at  the  above 
address. 

11.801  American  Indian  Program 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  January  22. 1992. 
Luis  G.  Encinias, 

Chief.  Business  Development  Division. 
IFR  Doc.  92-1976  Filed  1-27-92;  8:45  am| 
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National  Oceanic  and  Atmospheric 
Administration 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AQENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Councils  (Council)  Groundfish 
Management  Team  (G.M.T.),  will  hold  a 
public  meeting  beginning  at  1  p.m.  on 
February  11, 1992,  and  ending  at  4  p.m.. 
on  February  13. 1992.  The  meeting  will 
be  held  in  the  Oregon  Department  of 
Fish  and  Wildlife  Building,  2501  SW. 
First  Avenue,  suite  200,  Portland.  OR. 

The  GMT  will  review  two  industry 
reports  on  sablefish  allocation  and 
discuss  the  concept  of  individual 
fisherman's  quotas  for  groundfish 
species.  Other  topics  will  include 
preliminary  stock  assessment 
guidelines,  catch  monitoring  and 
allocation  of  Pacific  whiting  among  U.S. 
fishermen.  The  GMT  will  also  prepare 
recommendations  to  the  Council  on 
these  and  other  issues  pertaining  to 
management  of  the  West  Coast 
groundfish  fisheries. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council. 
Metro  Center,  suite  420,  2000  SW.  First 
Avenue,  Portland,  OR  97201:  telephone: 
(503)  326-6352. 

Dated:  January  22. 1992. 
David  S.  CrMtin. 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-2022  Filed  1-27-92;  8:45  am) 

WLLMQ  COM  SS10-»-fl 


National  Technical  information 
Service 

Prospective  Grant  of  Exclusive  Patent 
License;  Tissue  Engineering,  Inc. 

This  is  notice  in  accordance  with  35 
U.S.C.  209(c)(1)  and  37  CFR  404.7(a)(l)(i) 
that  the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  is  contemplating  the  grant  of 
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an  exchuive  license  in  the  United  States 
and  certain  foreign  countries  to  practice 
the  inventions  embodied  in  UJ5.  Patent 
Application  Serial  Number  7-487.804, 
"Human  Olfactory  Neuron  Cultures." 
and  its  continuation-in-part.  Serial 
Number  7-€05,788.  having  the  same  title, 
to  Tissue  Engineering,  Inc.,  having  a 
place  of  business  in  Boston,  MA.  The 
patent  rights  in  these  inventions  have 
been  assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  toms  and  condibcms  of  36  VJS.C  209 
and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  notice.  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C  209  and  37 
CFR  404  J. 

The  inventions  relate  to  a  culture  of 
human  olfactory  neurons.  The  neurons 
may  display  a  normal  neuronal 
pathology  ot  •  pathology  characteristic 
of  a  generalized  central  nervous  system 
disease.  The  cultured  neurons  can  be 
used  for  neurotoxicity  tests,  screening 
for  therapeutic  drugs  and  anti-viral 
agents,  and  diagnosing  Alzheimer's 
disease. 

The  availability  of  SN  7-487,894  for 
licensing  was  published  in  the  Federal 
Register  vol.  56,  no.  2Z  p.  4049  (February 
1. 1991).  The  availability  of  SN  7-605.788 
was  published  in  the  Federal  Register, 
vol.  56,  no.  99,  p.  23553  (May  22, 1991).  A 
copy  of  the  above-identified  patent 
applications  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephoning  703/ 
487-4650'or  by  writing  to  the  Order 
Department,  NTIS,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
Ucense  must  be  submitted  to  Neil  L 
Mark  (telephone  703/487^738).  Center 
for  the  Utilization  of  Federal 
Technology.  NTIS,  Box  1423.  Springfield. 
VA  22151.  Applications  for  a  license 
filed  in  response  to  this  notice  will  be 
treated  as  objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NTIS 
within  sixty  (SO)  days  of  this  notice  will 
be  considered. 


DaiqUs|.( 

Center  for  Utilixatioa  of  Federal  Technoiogy. 
National  Techaioai  btfoitaatioH  Service,  US, 
D^KWimeatofCmamerce. 
(FR  Doc.  92-1991  Filed  1-27-92;  8:45  am] 
t  COOC  M10-«4-lt 


COMMITTEE  FOR  TME 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
LMts  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Bangiadeah 

January  23, 1992. 

AQENCY:  Conunittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  s  directive  to  the 
Commissioner  of  Customs  establishing 

limits. 

EFFECnvE  date:  January  30, 1992. 
FOR  Fuimwi  wroiwuTiON  coMrrACT: 
Jennifer  Aldrich.  International  Trede 
Specialist,  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUPPtEMENTARY  MFOMNATION: 

Authority:  Executive  Order  116S1  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  September  19. 1991,  as 
amended,  between  the  Governments  of 
the  United  States  and  the  People's 
RepubUc  of  Bangladesh,  agreement  was 
reached  to  establish  limits  for 
Categories  383  and  634  for  the  period 
begiiming  June  1. 1991  and  extending 
through  January  31. 1992,  and  for 
Category  237  for  the  period  beginning 
October  1. 1991  and  extending  throu^ 
January  31. 1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  An>arel  \ 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Registn  notice  56  FR  60101. 
pubbshed  on  November  27, 1991). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Auggie  O.  TkntiDo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

alTmis 


Departmeatafthe  Treasury.  Waefmigtoa,  DC 


Committee  for  the 
Agreements 
January  23, 1992. 
Commissioner  of  Customs. 


Dear  Comaussioner.  Under  tiM  terms  of 
section  ZM  of  the  Apical  tural  Act  of  196flk  as 
■mended  (7  U.S.C  1854).  and  the 
Arrat^enent  Regardiog  International  Trade 
in  Textiles  done  at  Geneva  on  December  2(k 
1973,  aa  fiirther  extended  on  July  31. 1991; 
pursuant  to  the  Memorandum  of 
Understanding  dated  September  19. 1991.  as 
amended,  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
Bangladesh;  and  in  accordance  with  the 
provisioM  of  Executive  Order  11651  of  Mardi 
3, 1972,  as  amended  you  are  (foected  to 
prohibit  effective  on  JaMuuy  30. 1982.  entry 
intr  tbe  United  States  for  consonptioB  and 
withdrawal  from  warehouse  far  coosumptioD 
of  coltOB  and  man-made  Eber  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Bangladesh  and  exported 
during  tlie  periods  beginning  on  June  1. 1991 
for  Categories  383  and  634,  and  October  1. 
1991  for  Category  237.  and  extenchng  throu^ 
January  31, 1992.  tn  excess  of  the  foHowiag 
levels  of  restraint:  .^ 


Categoiy 

ResfeaMUail 

237_ 

85J595  dozen. 

363.. 

t0.404.t  10  numbers. 

694 

ta4.5Mdi)nnL 

You  are  directed  to  charge  to  the  above 
levels  of  restraint  the  foUowing  amounts  for 
goods  imported  during  the  periods  June  1, 
1991  throQgh  October  31, 1991  for  Categories 
363  and  634,  and  October  1, 1991  through 
October  71, 1991  for  Category  237.  Additional 
charges  wiU  be  sopplied  as  dwy  become 
available 


Cmyrf 


237. 
363. 
634. 


Anounl  to  be  Oaigad 


Odonn. 

1,241,484  numbais. 
SajSlO  dozen. 


The  limit*  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
Bangladesh. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  CoRUBiltee  for  the  fanplementatioa  of 
Textile  Agreeaaents  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aKll. 

Sincerely, 
Auggie  D.  TantkUo. 

Chairmoa,  Committee  for  the  Implemteatotiom 
of  Textile  Agreements. 

(FR  Doc.  92-2051  Filed  1-27-02: 8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMMISTRATION 

[0MB  CiMranc*  No.  M00-0014I 

OMB  Clearanc*  Roquost  for  Statwnonl 
aiMl  AcknowfwiQonMnti  SF 1413 

AOENaES:  Department  of  Defense 
(DOD),  General  Service*  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  a  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0014). 

SUMMARv:  Under  the  provisions  of  the 
Paperwori(  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Managemoit  and  Budget  (OMB)  a 
request  for  an  extension  of  a  currently 
approved  tnfoimation  collection 
requirement  concerning  Statement  and 
Acknowledgement,  SF  1413. 
DATES:  Comments  may  be  submitted  on 
or  before  March  30, 1992. 
ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer,  OMB,  room 
3235,  NEOB,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Fayson.  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Standard  Form  1413,  Statement  and 
Acknowledgement,  will  be  used  by  aH  . 
Executive  Agencies,  including  the 
Department  of  Defense,  to  obtain  a 
statement  from  contractors  that  the 
proper  clauses  have  been  included  in 
subcontracts.  The  form  includes  a 
signed  contractor  acknowledgement  of 
the  inclusion  of  those  clauses  in  the 
subcontract 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
2,000;  responses  per  respondent,  1.5; 
total  annual  responses,  3XXX); 
preparation  hours  per  response,  .15;  and 
total  response  burden  hours,  450. 

Obtaining  Copies  of  Piroposals 

Requester  may  obtain  coines  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  PAR 
Secretariat  (VKS).  room  4041. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Clearance 
Request  for  Statement  and 


Acknom^edgement.  SF  1413,  OMB 
Control  No.  9000-0014.  in  all 
correspondence. 

Dated:  January  21, 19K. 
Laurie  Fraxi«, 
FAR  Secretariat 

[FR  Doc.  S2-1992  Filed  1-27-02;  8:45  am) 
muma  coot  uto^n-m 


DEPARTMENT  OF  ENERGY 

Voluntary  Agraamant  and  Plan  of 
ACuon  lO  nnpnnwni  uiv  uiwiiwuuiwi 
Energy  Program;  Maating 

bi  accordance  with  section 
252(c)(l)(A)(i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c)(l)(A)(i)),  the  f(Aowing  meetnig 
notice  is  provided: 

A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  Tuesday. 
February  4, 1992,  at  the  offices  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  2,  rue  Andre 
Pascal,  Paris.  France,  be^nning  at  10:30 
a.m.  The  purpose  of  this  meeting  is  to 
permit  representatives  of  U.S.  company 
members  of  the  LAB  to  participate  in  a 
meeting  of  die  Working  Group  on 
Emergency  Data  Systems  of  the  lEA's 
Standing  Group  on  Emergency 
Questions  (SEQ),  scheduled  to  be  held 
at  the  OECD  on  that  date.  This  Working 
Group  is  considering  the  scope  of  the 
data  requirements  relating  to  the  lEA's 
Emergency  faring  System,  the  benefits 
and  burdens  of  the  current  data 
requirements  and  possible  reforms  to 
these  data  requirements.  The  agenda  for 
the  meeting,  which  is  under  the  c(mtrol 
of  the  lEA  Secretariat,  is  as  follows: 

1.  Approval  of  record  of  fourth 
meeting. 

2.  Results  of  surveys  of  the  reporting 
burden  imposed  by  Questionnaires  A,  B, 
andC. 

3.  Enhancement  of  role  of 
Questionnaire  C. 

4.  Working  Group  progress  report  to 
the  SEQ. 

5.  Any  other  business. 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  this  meeting  is  open  only  to 
representatives  of  members  of  the  LAB 
and  their  counsel,  representatives  of  the 
Department  of  Energy.  Justice,  and 
State,  the  Federal  Trade  Comnnssion. 
the  General  Accounting  Office, 
Committees  of  the  Congress,  the  lEA. 
the  Commission  of  the  European 
Commimities,  and  invitees  of  the  lAB. 
theSBQ.ortheIEA. 


Issued  in  WaairiRgtOR,  DC,  famianr  S.  1M2. 
)ohn  J.  EntaB,  Jt^ 
General  Counsel. 
[FR  Doc.  9Z-aH3  Filed  1-27-02;  8:45  ainl_ 


Transmittal  of  Minad  Gaologic 
Diapoaal  Syalam  (MOOS)  AiMioMad 
OuWna  PlanfNfig  Packaga  tar 
Praparatlon  of  a  Lleanaa  Appicatlow 
and  Monltorad  RatrlavaMa  Storaga 
(MRS)  Annotatad  Oudina  Planning 
Packaga  for  Praparatlon  of  a  Ucafiaa 
Application  to  U.S.  Nudaar  f^agiitatory 
i(NRC) 


AOENCV:  Department  of  Energy. 
Acnon:  Notice. 


:  The  Department  of  Energy 
(DOE)  transmitted  the  MGDS  Annotated 
Outline  Planning  Package  for 
Preparation  of  a  License  Application 
and  the  MRS  Annotated  Outline 
Planning  Package  for  Preparation  of  a 
License  Application  to  the  NRC  for 
comment  and  guidance  on  December  19, 
1991,  and  December  20, 1991. 
respectively.  The  annotated  outline 
process  will  be  the  basis  for  developing 
license  applications,  if  any,  for  the  MRS 
and  MGDS  programs.  The  annotated 
outline  process  will  be  iterative,  with 
revisions  to  be  developed  in 
consultation  with  the  NRC. 
FOR  FURTHER  MFORMATION  CONTACT  To 
obtain  copies  of  the  annotated  outlines, 
contact  Priscilla  Bunton,  RW-311.  Office 
of  Civilian  Radioactive  Waste 
Management,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
Washington,  DC  20585,  (202)  58ft-8385. 
|ohn  W.  Bartktt. 

Director,  Office  of  Civilian  Radioactive 
Waste  Management 
[FR  Doc.  S2-2042  Filed  1-27-92;  8:45  ain| 

aauNO  cow  Mss-si-a 


Fadaraf  Enargy  Ragulatory 
Commission 

[Dodwt  Nos.  QF8»-SS6-O00,  et  aLl 

Sunnysids  Cogenaratton  Assoclatas, 
at  ain  Electric  Rate,  Small  Power 
Production,  and  Interlocfcing 
Directorate  FWnge 

Take  notice  that  the  fcrflowing  filings 
have  been  made  with  the  Commission: 

1.  SuBByside  Cognneration  Associales 

[Docket  Na  QF8fr-6S6-003) 
lanuary  13.  ISaZ. 

On  January  8, 1992,  Sunnyside 
Cogeneration  Associates  tendered  for 
filing  an  amendment  to  its  filing  in  this 
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docket.  No  <letermination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  amendment  provides  additional 
information  pertaining  primarily  to  the 
technical  data  and  the  ownership 
structure  of  the  small  power  production 
facility. 

Comment  date:  January  27, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Indiana  Michigan  Power  Co. 

(Docket  No.  ER92-216-000| 
January  14. 1992.  I    ' 

Take  notice  that  American  Electric 
Power  Service  Corporation,  on  behalf  of 
Indiana  Michigan  Power  Company 
(l&M)  on  January  9, 1992,  tendered  for 
filing  additional  data  requested  by  the 
staff  of  the  Commission  in  support  of  the 
loss  percentage  contained  in 
Modification  No.  1  dated  November  10, 
1991  to  the  Settlement  Agreement  dated 
August  31, 1988  (1988  Agreement) 
between  l&M  and  Wabash  Valley  Power 
Association.  Inc.  (Wabash  Valley), 
I&M's  Rate  Schedule  FERC  No.  76. 

Modification  No.  1  decreases  the  cost 
to  Wabast  Valley  for  Dump  Energy, 
gives  Wabash  Valley  additional 
flexibility  in  scheduling  transmission 
service,  and  adjusts  the  loss  percentage 
as  provided  for  in  th»  1988  Agreement. 

A  copy  of  the  filing  was  served  upon 
the  Indiana  Utility  Regulatory 
Commission,  the  Michigan  Public 
Ser\'ice  Commission,  and  Wabash 
Valley. 

Comment  date:  January  28, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southern  California  Edison  Co. 

(Docltet  No.  ER92-264-0001 

•  I 

January  15. 1992. 

Take  notice  that  on  January  7, 1992, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing,  as  an  initial 
rate  schedule,  the  following  agreement, 
executed  on  November  14, 1991,  by  the 
respective  parties: 

Economy  Energy  Sale  Agreement  Between 
The  Metropolitan  Water  District  of 
Southern  California  (District]  and  Southern 
California  Edison  Company 

The  Agreement  provides  for  the  sale 
of  economy  energy  from  District  to 
Edison  and  from  Edison  to  District  under 
one  of  the  two  rates  agreed  upon  by  the 
parties  prior  to  delivery:  (1)  a  ceiling 
rate  based  on  incremental  production 
costs  (designated  as  the  "Incremental 
Energy  Rate"):  or  (2)  a  Share-the- 
Savings  Rate. 

Copies  of  this  filing  we;^  served  upon 
the  Public  Utilities  Commission  of  the 


State  of  California  and  all  interested 
parties. 

Comment  date:  January  29, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  California  Edison  Co.    " 

(Docket  No.  ER92-263-0001 
January  15, 1992. 

Take  notice  that  on  January  7. 1992. 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  the  following 
amendment,  executed  on  November  7, 
1991,  by  the  respective  parties: 

Amendment  No.  1  (Amendment)  To  The  Firm 
Transmission  Service  and  Emergency    - 
Service  Agreement  Between  Southern 
California  Edison  Company  and  San  Diego 
Gas  &  Electric  Company 

The  Agreement  extends  the  term  of 
service  to  December  31, 1995. 

Copies  of  this  filing  were  served  upon 
the  JHiblic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  29, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Vermont  Public  Service  Corp. 

(Docket  No.  ER92-259-000| 
January  15. 1992. 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  f  Central 
Vermont")  on  January  3, 1992  tendered 
for  filing  an  amendment  reducing  the 
amount  of  power  to  be  sold  to  Enosburg 
Falls  pursuant  to  an  October  31, 1991 
letter  agreement  for  the  sale  of  Central 
Vermont  system  incremental  power  and 
energy  to  the  municipal  utilities  of 
Orleans,  Enosburg  Falls  and  Barton.  The 
October  31, 1991  agreement  was  filed 
with  the  Commission  in  Docket  No. 
ER92-145-000. 

Central  Vermont  requests  that  the 
Commission  waive  its  notice 
requirement  in  order  to  allow  the 
amendment  to  become  effective  on 
December  1, 1991. 

Comment  date:  January  29, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  United  Illuminating  Co. 

(Docket  No.  ER92-266-0001 
January  15. 1992. 

Take  notice  that  on  January  8, 1992, 
The  United  Illuminating  Company  ("UI") 
tendered  for  filing  a  rate  schedule  for  a 
short-term,  coordination  transaction 
involving  the  sale  of  capacity 
entitlements  to  Chicopee  Municipal 
Lighting  Plant  ( "CMLP").  The  rate 
schedule  corresponds  to  a  letter 
agreement,  dated  December  24, 1991, 
between  UI  and  CMLP.  The 
commencement  date  for  service  under 


the  agreement  is  January  1, 1992.  UI 
proposes  that  the  rate  schedule 
commence  on  this  date. 

The  service  provided  under  the 
agreement  is  the  provision  of  capacity 
entitlements  and  associated  energy  from 
Ul's  New  Haven  Harbor  Station. 

Copies  of  the  filing  were  mailed  to 
CMLP. 

Comment  date:  January  29, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Iowa  Power  Inc. 

(Docket  No.  ER89-670-000| 
January  15. 1992. 

Take  notice  that  on  January  8, 1992, 
Iowa  Power  Inc.  (Iowa  Power)  tendered 
for  filing  the  first  amendment  to  the 
original  filing  for  this  docket  dated 
September  22. 1989.  in  connection  with 
the  Electric  Interchange  Agreement  with 
the  City  of  Ames. 

Iowa  Power  states  that  the  first 
amendment  to  the  Interchange 
Agreement  filing  provides  a  revised 
service  schedule  for  Service  Schedule 
H — Scheduled  Outage  and  Energy.  The 
amended  filing  also  includes  requested 
cost  support  for  Service  Schedule  G — 
Equalization  Power  and  Energy. 

Iowa  Power  requests  an  effective  date 
of  February  14. 1989.  and  therefore 
requests  a  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  January  29. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER92-262-0001 
January  15, 1992 

Take  notice  that  on  January  6, 1992, 
Niagara  Mohawk  Power  Corporation 
("Niagara  Mohawk"),  tendered  for  filing 
an  amendment  sent  by  Niagara  Mohawk 
to  Consolidated  Edison  Company  of 
New  York.  Inc.  ("Con  Ed")  dated 
November  27, 1991,  providing  for  certain 
transmission  services  to  Con  Ed.  This 
amendment  is  designated  as  Niagara 
Mohawk  Power  Corporation  Rate 
Schedule  FERC  No.  90.  This  amendment 
is  being  transmitted  as  a  supplement  to 
the  existing  agreement. 

Under  Rate  Schedule  No.  90,  Niagara 
delivers  Fitzpatrick  power  and  energy 
between  the  New  York  Power  Authority 
and  Con  Ed.  Paragraph  2.3  of  Rate 
Schedule  No.  90,  as  amended  on  August 
28, 1980,  states  that  Niagara  Mohawk 
will  recalculate  the  annual  fixed-charge 
rate  effective  September!  of  each  year 
for  the  ensuing  12-month  period  using 
previous  year-end  data  and  cost  of 
capital  data  as  determined  by  the  New  - 
York  State  Public  Service  Commission 


^ 
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in  Niagara  Mohawk's  most  recent  retail 
electric  rate  proceeding.  Niagara 
requests  an  effective  date  of  September 

1. 1991. 

Copies  of  the  filing  were  served  upon 
Consolidated  Edison  and  the  Public 
Service  Conunission  of  New  York. 

Comment  date:  January  29, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Indiana  Michigan  Power  Co. 

[Docket  No.  ER92-270-000] 
January  IS,  1992 

Take  notice  that  American  Electric 
Power  Service  Corporation,  on  behalf  of 
Indiana  Michigan  Power  Company 
(I&M),  by  letter  dated  January  9, 1992, 
tendered  for  filing  as  an  initial  Rate 
Schedule  an  Interconnection  Agreement, 
dated  December  30, 1991,  between  I&M 
and  Louisville  Gas  &  Electric  Company 
(LG&E). 

A  copy  of  the  filing  was  served  upon 
the  Indiana  Utility  Regulatory 
Commission,  the  Michigan  Public 
Service  Commission,  the  Kentucky , 
Public  Service  Commission,  and  LG&E. 

Comment  date:  January  29, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  United  Illuminating  Co. 

[Docket  No.  ER92-267-0001 
January  15, 1992 

Take  notice  that  on  January  8, 1992, 
The  United  Illuminating  Company  ("UI") 
tendered  for  filing  a  rate  schedule  for  a 
short-term,  coordination  transaction 
involving  the  sale  of  capacity 
entitlements  to  Bangor  Hydro-Electric 
Company  ("BHE").  The  rate  schedule 
corresponds  to  a  letter  agreement,  dated 
December  18, 1991,  between  UI  and 
BHE.  The  commencement  date  for 
service  under  the  agreement  is  February 

1. 1992.  UI  proposes  that  the  rate 
schedule  commence  on  this  date. 

The  service  provided  under  the 
agreement  is  the  provision  of  capacity 
entitlements  and  associated  energy  from 
UI's  New  Haven  Harbor  Station. 

Copies  of  the  filing  were  mailed  to 
BHE. 

Comment  date:  January  29, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  United  Illuminating  Co. 

[Docket  No.  ER92-268-000] 
January  15, 1992 

Take  notice  that  on  January  8, 1992. 
The  United  lUuminatiiig  Company  ("UI") 
tendered  for  filing  a  rate  schedule  for  a 
short-term,  coordination  transaction 
involving  the  sale  of  capacity 
entitlements  to  Central  Vermont  Public 
Service  Corporation  ("CVPS").  The  rate 


schedule  corresponds  to  a  letter 
agreement,  dated  December  30. 1991, 
between  UI  and  CVPS.  The 
commencement  date  for  service  under 
the  agreement  is  January  1, 1992.  UI 
proposes  that  the  rate  schedule 
commence  on  this  date. 

The  service  provided  tmder  the 
agreement  is  the  provision  of  capacity 
entitlements  and  associated  energy  from 
UI's  New  Haven  Harbor  Station  and  a 
portion  of  UI's  entitlement  in  Mystic 
Unit  #7. 

Copies  of  the  filing  were  mailed  to 
CVPS. 

Comment  date:  January  29, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PadfiCorp  Electric  Operations 

[Docket  No.  ER92-26&-000] 
January  15, 1992 

Take  notice  that  PacifiCorp  Electric 
Operations  (PacifiCorp),  on  January  8. 
1992.  tendered  for  filiiig  in  accordance 
with  18  CFR  35  of  the  Commission's 
Rules  and  Regulations,  a  compliance 
filing  under  this  Docket 

This  compliance  filing  is  pursuant  to 
the  Commission's  condition  stipulated  in 
the  acceptance  for  filing  of  the 
Agreement  for  Mitigation  of  Major  Loop 
Flow  (Agreement)  among  PacifiCorp, 
Pacific  Gas  and  Electric  Company 
(PG&E)  and  Southern  California  Edison 
Company  (SCE)  under  this  Docket  to  file 
the  derivation  of  the  annual  capital 
carrying  charge  to  PG&E  and  SCE 
pursuant  to  Section  2.9  of  the 
Agreement. 

Copies  of  this  compliance  filing  were 
supplied  to  PG&E,  SCE,  the  Public 
Utilities  Commission  of  the  State  of 
California. 

Comment  date:  January  29, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  United  Illuminating  Co. 

[Docket  No.  ER92-269-000] 
January  15, 1992 

Take  notice  that  on  January  8, 1992, 
The  United  Illuminating  Company  ("UI") 
tendered  for  filing  a  rate  schedule  for  a 
short-term,  coordination  transaction 
involving  the  sale  of  capacity 
entitlements  to  UNITIL  Power 
Corporation  ("UPC").  The  rate  schedule 
corresponds  to  a  letter  agreement,  dated 
December  24, 1991,  between  UI  and 
UPC.  The  commencement  date  for 
service  under  the  agreement  is  January 
1, 1992.  UI  proposes  that  the  rate 
schedule  commence  on  this  date. 

The  service  provided  under  the 
agreement  is  the  provision  of  capacity 
entitlements  and  associated  energy  UI's 
Bridgeport  Harbor  Station  Unit  #3. 


Copies  of  the  filing  were  mailed  to 
UPC 

Comment  date:  January  29, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Montaup  Electric  Co. 

[Docket  No.  ER92-2O2-OO0J 
January  15. 1992 

Take  notice  that  on  January  9, 1992, 
Montaup  Electric  Company 
("Montaup"),  at  the  request  of  Staff, 
filed  and  amendment  to  its  original 
filing.  The  amendment  contains  the  fuel 
forecasts  used  to  support  the  negotiated 
energy  charge  of  $20/MWh.  Montaup 
continues  to  request  that  the  agreement 
be  allowed  to  become  effective  as  of 
November  1, 1991. 

Comment  date:  January  29. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  FadfiCoip  Electric  Operatioos 

[Docket  No.  ER92-11(M)00] 
January  17, 1992 

Take  notice  that  PacifiCorp  Electric 
Operations  on  January  13, 1992, 
tendered  for  filing  an  amendment  to  its 
October  8, 1991  filing  of  the  Draft  Lost 
Creek  Transmission  Service  Agreement 
as  previously  amended  on  November  18, 
1991  under  this  Docket. 

The  amended  filing  requests  a  waiver 
of  the  sixty  (60)  day  filing  period 
established  pursuant  to  the 
Commission's  Order  under  Central 
Maine  Power  Company  Docket  No. 
ER91-457-000  and  forwards  an 
additional  filing  fee  both  as  directed  by 
the  Commission's  staff. 

Copies  of  this  amended  filing  were 
supplied  to  Bonneville  Power 
Administration  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  January  29, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  The  Washington  Water  Power  Co. 

[Docket  No.  ER92-ge-000j 
January  17, 1992 

Take  notice  that  on  January  13, 1992, 
The  Washington  Water  Power  Company 
(WWP)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.11  an  Amendment 
3  to  its  FERC  Electric  Tariff  Volume  No. 
4.  WWP  states  that  the  purpose  of  the 
Amendment  is  to  make  changes 
requested  by  Commission  staff.  WWP 
also  renewed  its  request  for  a  waiver  of 
the  sixty  (80)  day  filing  requirement  in 
order  for  the  Tariff  to  have  an  effective 
date  of  November  1, 1991. 

A  copy  of  the  fiUng  was  mailed  to 
Portland  General  Electric 
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Comment  date:  January  30. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Maine  Power  Co. 

(Docket  No.  EK91-620-OOOI 
January  17. 1992 

Take  notice  that  on  January  13. 1992. 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  its  amended  FERC 
Electric  Tariff.  12th  Revised  Volume  No. 
1.  Wholesale  Electric  Rates  for  Other 
Utilities.  This  filing  is  made  in  response 
to  the  Commission's  Deficiency  Letter 
dated  October  29. 1991.  Under  the 
proposed  tariff.  CMFs  wholesale  rates 
will  increase  by  $352..546.01  for  Period  I. 

The  proposed  tariff  will  affect  CMFs 
wholesale  customers.  Kennebunk  Light 
and  Power  District,  Inhabitants  of  the 
Town  of  Madison  (Madison  Electric 
Works),  and  Fox  Island  Electric 
Cooperative,  Inc.  Copies  of  the  fihng 
have  been  served  on  the  representative 
of  CMP's  above-named  wholesale 
customers,  and  on  the  Maine  Public 
Utilities  Commission  and  the  Public 
Advocate. 

The  filing  also  requests  renewal  of  the 
previously-granted  waiver  of  Section 
35.14.  to  allow  the  Company  to  recover, 
through  the  fuel  clause,  the  total  cost  of 
power  from  qualif>'ing  facilities  as 
defined  in  the  Public  Utility  Regulatory 
Policies  Art  of  1978  (PURPA). 

CMP  states  that  the  filing  also 
includes  a  Request  for  Reconsideration 
of  the  Staffs  refusal  to  accept  the 
Company's  attrition  allowance  as 
approved  by  the  Maine  Public  Utilities 
Commission. 

Comment  date:  January  30, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IB.  St.  Joseph  Light  ft  Power  Co. 


(Docket  No.  ERSZ-IS-OOO) 
January  17, 1992 

Take  notice  that  on  January  13. 1992. 
St.  Joseph  Light  &  Power  Company 
(SJLP).  on  January  13. 1992.  tendered  for 
filing  an  amendment  to  filing  of  SJLP- 
lowa  Power  Interchange  Agreement 
Amendment.  In  this  amendment  to  fiUng, 
SJLP  has  provided  a  revised  Service 
Schedule  F.  Term  Energy. 

Comment  date:  January  30, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consumers  Power  Co. 

[Docket  No.  ER92-274-000] 
January  17, 1992 

Take  notice  that  on  January  13, 1992. 
Consumers  Power  Company  tendered 
for  filing  Supplement  Na  2  to  the 
Transmission  Service  Agreement  dated 
December  18. 1966  (Rate  Schedule  No. 


61)  between  Consumers  Power 
Company  and  the  Southeastern 
Mtehigan  Rural  Electric  Cooperative. 
Inc.  The  filed  Supplement  provides  for 
the  extension  of  the  transmission 
agreement  through  December  31, 1999 
and  limits  unilateral  filing  for  rate 
changes  over  that  period. 

Comment  date:  January  30, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Detroit  Edison  Co. 

[Docket  No.  ER92-18O-O00] 
January  17, 1992 

Take  notice  that  on  January  13. 1992. 
Detroit  Edison  Company  tendered  for 
filing  an  amendment  to  its  November  6. 
1991,  filing  in  the  above-referenced' 
docket. 

Comment  date:  January  30. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Consumers  Power  Co. 

y 

[Docket  No.  ER92-27W)00J 
January  17, 1992 

Take  notice  that  on  January  13. 1992. 
Consumers  Power  Company  tendered 
for  filing  Supplement  No:  7  to  the 
-  Transmission  Service  Agreement  dated 
December  20. 1985  (Rate  Schedule  FERC 
No.  60)  between  Consumers  Power 
Company  and  the  Michigan  Public 
Power  Agency.  The  filed  Supplement 
provides  for  the  extension  of  the 
transmission  agreement  through 
December  31. 1992. 

Comment  date:  January  30. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Consumer  Advocate  Division  of  the 
Public  Service  Commission  of  West 
Virginia,  Maryland  People's  Counsel  and 
Pennsylvania  Office  of  Consumer 
Advocate  v.  Allegheny  Generation  Corp. 

[Docket  No.  EL92-1(M)00| 
January  17, 1992 

Take  notice  that  on  December  31. 
1991,  the  Consumer  Advocate  Division 
of  the  Public  Service  Commission  of 
West  Virginia  (WV  Consumer 
Advocate),  the  Maryland  People's 
Counsel  (People's  Counsel)  and  the 
Pennsylvania  Office  of  Consumer 
Advocate  tendered  for  filing  a  joint 
complaint  against  Allegheny  Generating 
Corporation  (AGC).  In  the  complaint  the 
three  agencies  assert  that  the  current 
return  on  equity  in  the  formula  rate  for 
sales  by  ACC  to  Monongahela  Power 
Company,  Potomac  Edison  Company 
and  West  Penn  Power  Company  is 
unjust  and  unreasonable  and  should  be 
reduced. 


Comment  date:  February  18. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  PadfiCorp  Electric  Operations 

[Docket  No.  ER92-271-000J 
January  17. 1992 

Take  notice  that  PacifiCorp  Electric 
Operations  (PacifiCorp),  on  January  13, 
1992.  tendered  for  filing  in  accordance 
with  18  CFR  35.13  of  the  Commission's 
Rules  and  Regulations,  the  Power  and 
Transmission  Services  Agreement 
(PTSA)  among  Public  Service  Company 
of  Colorado  (PSCo).  Tri-State 
Generation  and  Transmission 
Association,  Inc.  (Tri-State)  and 
PacifiCorp  and  the  Long-Term  Power 
Sale  Agreement  (Sales  Agreement) 
between  PacifiCorp  and  PSCo. 

Under  the  terms  of  the  PTSA,  PSCo 
will  have  an  option  to  purchase  energy 
from  PacifiCorp;  PSCo,  Tri-State  and 
PacifiCorp  may  make  unused  generating 
capacity  available  to  the  other  parties; 
Tri-State  and  PacifiCorp  will  enter  into  a 
seasonable  exchange  of  capacity;  and 
PSCo  will  provide  firm  transmission 
service  to  PacifiCorp.  Under  the  terms  of 
the  Sales  Agreement  PacifiCorp  will  sell 
to  PSCo  system  firm  capacity  and 
energy  from  the  effective  date  of  the 
Sales  Agreement  through  October  31. 
2022. 

Copies  of  this  filing  were  supplied  to 
PSCo,  Tri-State,  the  Colorado  Public 
Utilities  Commission,  the  Public  Utility 
Commission  of  Oregon,  the  Utah  Public 
Service  Commission.  Pubhc  Utilities 
Commission  of  the  State  of  California, 
the  Washington  Utilities  and 
Transportation  Commission,  the 
Montana  Public  Service  Commission, 
the  Public  Service  Commission  of 
Wyoming  and  the  Idaho  Public  Utilities 
Commission. 

Comment  date:  January  31, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Kansas  Gas  and  Electric  Ca 

[Docket  No.  ER92-211-000J 
January  17, 1992 

Take  notice  that  on  January  2, 1992, 
Kansas  Gas  and  Electric  Company 
(KG&E)  tendered  for  filing  a  Revised 
Exhibit  to  the  Generating  Municipal 
Electric  Service  Agreement  between  the 
City  of  Girard,  Kansas  and  KG&E. 

Comment  date:  January  29. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standards  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214.  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  92-1964  Filed  1-27-92;  8:45  am] 
BUXmO  CODE  S717-«1-M 


[Profact  Na  2423-001  N«w  Hampshirt] 

James  River44ew  Hampshire  Electric, 
Inc;  Application  Tendered  for  RHng 
Witt)  ttie  Commission  and  EstalMlsiting 
a  Deadline  for  SutMnission  of  Final 
Amendments 

January  21, 1992. 

The  Ucense  for  the  Riverside  Project 
No.  2423  located  on  the  Androscoggin 
River  in  Coos  County,  New  Hampshire, 
expires  on  December  31, 1993.  The 
statutory  deadline  for  filing  an 
application  for  new  license  was 
December  31, 1991.  The  project  consists 
of  a  21-foot-high  dam,  a  7-acre  reservoir 
and  a  powerhouse  with  an  installed 
capacity  of  7,900  kW.  An  application  for 
new  license  has  been  filed  as  follows: 


Protect  No.  a 
fibng  data 

Applicant 

Contact 

P-2423-001;  1/ 

James  River- 

George  W. 

9/91. 

New 

Hill.  650 

Hampshire 

Main  Street 

Electric.  650 

Bertm,  NH 

Main  Street 

03570. 

D6nin,  NH 

(603)  752- 

03570. 

4600. 

If  any  resource  agency,  Indian  tribe, 
or  person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  a  request  for 
the  study,  together  with  justification  for 
such  request  in  accordance  with  section 
4.32  of  the  Commission's  regulations, 
must  be  filed  no  later  than  60  days  from 
the  date  of  this  notice. 

The  following  is  an  approximate 
sdiedule  and  procedures  that  will  be 
followed  in  processing  the  application: 


Data 

Action 

March  31. 1992 

Commission's  deadline 

tor  ^)p«c«nt  for  filing  a 
nnw  omonamoni,  n 
•ny,  to  lit  appNcatton. 

Upon  receipt  of  all  additional 
information  and  the  information  filed  in 
response  to  the  public  notice  deadline  of 
the  notice  that  the  application  is  ready 
for  environmental  analysis,  the 
Commission  will  evaluate  the 
application  in  accordance  with  the 
applicable  statutory  requirements  and 
take  appropriate  action  on  the     - 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Julie  Bemt  at  (202) 
219-2814. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-1961  Filed  1-27-92;  8:45  am] 

MUJNO  CODE  STir-ei-M 


[Pro|«ct  No.  2326-002  Nmt  HampsNra] 

James  Rlver4ilew  Hampsltire  Electric, 
Inc^  Application  Tendered  for  Filing 
With  the  Commission  and  EstalMshIng 
a  Deadline  for  Sulxnlssion  of  Final 
Amendments 

January  21, 1992. 

The  license  for  the  Cross  Power 
Project  No.  2326  located  on  the 
Androscoggin  River  in  Coos  County, 
New  Hampshire,  expires  on  December 
31, 1993.  llie  statutory  deadline  for  filing 
an  application  for  new  license  was 
December  31, 1991.  The  project  consists 
of  a  467-long  dam,  a  22-acre  reservoir 
and  a  powerhouse  with  an  installed 
capacity  of  3,200  kW.  An  application  for 
new  Ucense  has  been  filed  as  follows: 


Pn^No.and 
filing  date 

Contact 

P-2326-OO^  9/ 

James  River- 

George  W. 

27/91. 

new 

HW.  650 

Hampshire 

Main  Street 

Electric.  650 

Bsflin,  NH 

Main  Street 

03570  (603) 

Benin.NH 

752-4600. 

oawo. 

If  any  resource  agency,  Indian  tribe, 
or  person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  a  request  for 
the  study,  together  with  justification  for 
such  request  in  accordance  with  Section 
4.32  of  the  Commission's  regidations, 
must  be  filed  no  later  than  60  days  firom 
the  date  of  this  notice. 


The  following  is  an  approximate 
schedule  and  procedures  that  will  be  . 
followed  in  processing  the  application: 


Data 

Action 

February  4. 1992 

Commission  notifias 

accepted.  The 

nouncsuon  ov 

•ooaptanot  wW  tpectfy 

the  nMd  for  additional 

information  sfw  tne 

due. 

February  15. 1992 

notice  of  the  accepted 

application  estabtahing 

dates  for  filing  motions 

protests. 

The  Commission's  deadline  for  the 
filing  of  a  final  amendment  is  March  31, 
1992. 

Upon  receipt  of  all  additional 
information  and  the  information  filed  in 
response  to  the  public  notice  deadline  of 
the  notice  that  the  application  is  ready 
for  environmental  analysis,  the 
Conunission  will  evaluate  the 
application  in  accordance  with  the 
applicable  statutory  requirements  and 
take  appropriate  action  on  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Julie  Bemt  at  (202) 
21»-2814. 
Lois  0.  Cashell. 
Secretary. 

[FR  Doc.  92-1962  Filed  1-27-92;  8:45  am] 
MUMQ  COW  srir-ot^ 


[Docfcat  Na  ESS2-2e-000] 

MDU  Resources  Group,  Inc. 
Application 

January  21, 1992. 

Take  notice  that  on  January  10, 1992, 
MDU  Resources  Group,  Inc.  (MDU)  filed 
an  application  with  the  Federal  Energy 
Regulatory  Commission  under  %  204  of 
the  Federal  Power  Act  requesting 
authority  to  guarantee  the  refinancing  of 
certain  pollution  control  refunding 
revenue  bonds  in  the  amount  of 
$20,850,000.  MDU  also  requesU 
exemption  from  the  Commission's 
competitive  bidding  regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385J214).  All  such  motions  or 
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protests  tboiild  be  fiied  on  or  before 
February  5, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaaheQ, 
Secretary. 

IFR  Doc  92-1963  Filed  1-27-92;  8:45  am) 
MJJN8  CODE  (TIT-OI-a 


Office  of  Energy  Research 

High  Energy  Physics  Advisory  Panei; 
Open  Meeting  j 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  High  Energy  Physics  Advisory 
Panel  (HEPAP). 

Date  and  Time:  Monday,  February  17, 
1992,  9  a.m.-5  pjn.  Tuesday.  February 
18. 199Z  9  ajn.-3  p.m. 

.Place:  National  Science  Foundation, 
Rm  540. 1800  G  Street,  NW, 
Washington.  DC  20550.  ' 

Contact:  Dr.  Enloe  T.  Ritter,  Executive 
Secretary.  High  Energy,  Physics 
Advisory  Panel,  U.S.  Department  of 
Energy,  ER-221,  GTN,  Washington.  DC 
20585,  Telephone:  (301)  903-4829. 

Purpose  of  Panel:  To  provide  advice 
and  guidance  on  a  continuing  basis  with 
respect  to  the  high  energy  physics 
research  program. 


Tentative  Agenda: 

Monday.  February  17,  1992.  and 
Tuesday.  February  IB,  1992 

— Discussion  of  National  Science 

Foundation  (NSF)  Elementary  Particle 

Physics  Programs 
— Discussion  of  Department  of  Energy 

(DOE)  High  Energy  Physics  Programs 
— Discussion  of  Department  of  Energy 

Superconducting  Super  Collider  (SSC) 

Project  Activities 
— {Presentation  and  discussion  of  NSF 

and  DOE  Budget  Requests  for  Fiscal 

Year  1993 
— Status  Report  on  Activities  of  the  1992 

HEPAP  Siibpanel  on  the  U.S.  Program 

of  High  Energy  Physics  Research 
— ^Reports  on  and  Discussions  of  Topics 

of  General  Interest  in  High  Energy 

Physics 
— Public  Comment 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Panel  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Executive  Secretary  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 

Minutes:  Available  for  public  review 
and  copying  at  the  Public  Reading 
Room,  room  lE-190.  Forrestal  Building. 
1000  Independence  Avenue,  SW.. 
Washington,  DC  between  9  a.m.  and  4 


p.m..  Monday  tiiroug^  Friday,  except 
Federal  holidays. 

Issued  at  Washington.  DC  on  Januaiy  23. 
1992. 
Iklaicia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

(PR  Doc.  92-2044  FUed  1-27-02;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Cases  Rted  During  the  Week  of 
December  13  Through  Decemiter  20, 
1991 

During  the  Week  of  December  13 
through  December  20. 1991.  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  O^ice  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  CKDE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
pubHcation  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  January  22, 1992.  / 

George  B.  Breznay, 

Director.  Office  of  Hearing  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o(  Deceirtar  13  through  December  20.  1991] 


Date 


Dec.  12.  1961 

Dec.  16. 1991 

Dec  16.  1991 

Dec.  19,  1991  _ 

Dec.  20.  1991 


Name  and  location  of  applicant 


Gohmann  Asphalt  &  Construction.  Inc  .  Clafksville, 
IN. 


Roy  P.  Lessy.  Jr.  &  Bradley  W.  Jones.  Washing- 
ton. DC.  I 

QuH/Dinkins  Sertnoe.  Inc„  AOanlic  Beach.  FL 


Aomdel  Corporation.  Sparks.  MO 


GuN/Tom  OtMens  GtiH,  WooAridge.  VA.. 


Case  No. 


RR272-84.. 


LFA-0172.... 
RR300-121.. 

RR272-85.... 


RR300-122.. 


Type  o(  8ut)miaBion 


Reooest  for  mocSfication/rescission  in  the  crude  oH  refund  pro- 
ceeding. If  granted:  The  December  4,  1991  Dismissal  Letter 
(Case  No.  RF272-73790)  issued  to  Gohmann  Asphalt  &  Con- 
stnxrtioo.  Inc.  woukl  be  modified  regarding  the  firms  applicatioo 
for  refund  submitted  in  the  Crude  Oil  refund  proceeding. 

Appeal  of  an  information  request  denial  If  granted:  Roy  P.  Lessy, 
Jr.  and  Bradley  W.  Jones  ivoukj  receive  access  to  certain 
records  involving  leaking  cesium  capsules. 

Request  for  modificalion/rescisston  in  the  Gulf  refurxl  proceeding. 
If  granted:  The  September  12.  1991  Decision  and  Order  (Case 
No.  RF30O-12258)  issued  to  Dinkins  Servce,  Inc.  woukj  be 
modified  regarding  the  firm's  application  for  refund  submitted  in 
the  Gull  refund  proceeding. 

Request  tor  modiflcation/feacission  in  the  cnjde  oil  refund  pro- 
oeedinQ.  If  granted:  The  October  16,  1991  Decisnn  and  Order 
(Case  No.  RF272-7208Q)  issued  to  Anjndel  Corporation  wouU 
be  modWed  regarding  the  firm's  appficatk>n  for  refund  submittsd 
in  Sw  Grade  Oil  refund  prooewtng. 

Request  tor  modMcatfoft/reaoission  in  the  Gulf  refund  prooeeding. 
H  grwited;  The  October  25.  1991  Diemissat  tetter  (Case  No. 
RF300-1 1040)  issued  to  Tom  Oirvens  GuH  would  be  mcuWled 
regafdk«g  the  firm's  apptcalion  tor  refund  submitted  in  the  GuH 
Mlund  proceeding. 


UMI 
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n&7 


Rermo  Appucations  ftecen«) 

nMMk  d  0M«nb«r13  to  OMMtar  20. 19811 


H 


Nmn*  fl(  lahnl  pnioMdng/rwnw  ol  ralunri 


CaMNa 


12/16/91 

12/18/91 ™.. 

12/17/91 

12/17/91 

12/17/91 

12/18/91 

12/19/91 

12/19/91 

12/20/91 

12/20/91 

12/13/91  llM  12/20/91. 
12/13/91 1iini12/2(V91. 
12/13/91  thru  12/20/91. 
12/13/91  thru  12/20/91. 
12/13/91  thru  12/20/91 . 


Produdt  Supply. 

ProQM,  Inc. 

CRyolBurtj^gton 

UOTFW  n.  I  iiwmi I 


9m^  Roy  G.  AllBW 

R.  aUndaLWeai. 


^bo^^aS^    ^      I   III  ^  y  ■  ■       k^ 

iTOfloo  cxptomon,  wc — »..».»»» 
Uniufn  CflftMdo  CtoiMnl  Conpinif « 
Jack  W.  Trout 


IMrliDiy  Coffipany  Ooiwititon 
TmooretuTKl. 


Owds  Oil,  t(i|iiiiiiHmii  reoHMd— — .— 
G«if  OK  refund,  apfikMorm  rsceiMd 

Ap0K/Ctart(  rsfcjndL  niJiiJillorn  rBCdved.. 

» ^ -  - .» -  ■*•  .  ^  .J  . 


RF340-a6 

IV940-S7 

RC272-1S2 

RF33S-S4 

RF336-66 

RF307-10208 

Rf340-38 

RF34&-39 

nF940-40 

RF33S-S8 

nF321-tS121  tm  nF321-l8t33 

RF272-90877  Hm  RF272-90909 

RF300-tM02  Wu  RF300-18820 

RF342-74  thru  RP342-96 

nF304-12866  Ihiu  RF304- 12667 


[FR  Doc.  aa-aD4S  Hied  1-27-02;  8:45  am] 
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Implementation  of  Special  Refund 
Procedurea 

AOENCV:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

ACnOK  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARV:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Departm«it  of 
Energy  (DOE)  annmuces  the  procedures 
for  the  disbursement  of  $1.141328.14, 
plus  accrued  interest,  obtained  by  the 
DOE  under  the  terms  of  a  consent  oider 
entered  into  with  the  Energy 
Corporation  of  America,  Inc.  (Case  No. 
LEF-0036)  and  Fuel  Oil  Supply  ft 
Terminaling.  Inc.  and  the  Estate  of  Eddie 
E.  "Bud"  HadseU  (Case  No.  LEF-0037). 
The  OHA  has  determined  that  the  funds 
will  be  distributed  in  accordance  with 
the  DOE'S  Modified  Statement  of 
Bestitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  F.R.  27899  (August 
4, 1986). 

DATES  AND  APPBEtSeS:  AppHcatioos  for 
Refund  from  the  crude  oil  funds  should 
be  deariy  labeled  "Application  for 
Crude  Oil  Refund"  anid  shook!  be  mailed 
to  Subpart  V  Crude  Oil  Overcharge 
Refunds,  Office  of  Hearings  and 
Appeals,  Department  of  Eneigy,  1000 
Independence  Avenue.  SW., 
Washington.  DC  2058S.  Applications  for 
Refund  must  be  filed  in  duplicate  no 
later  than  ]une  30, 1992.  Any  party  who 
has  previously  filed  an  ApplicatioD  for 
Refund  in  crude  oil  proceedings  should 
not  file  another  Application  for  Rehmd 
from  the  present  cnide  oil  funds.  The 
previously  filed  tavde  oil  application 
will  be  deemed  filed  in  all  crude  oil 
proceedings  as  the  procedures  are 
finalized. 


FOR  PURnm  MPORMATION  CONTACT: 
Thomas  L  Wieker.  Deputy  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  ^eigy,  1000 
Independence  Ave.,  SW.,  Washington. 
DC  20585,  (202)  588-2390. 

SWWjUWITAIIY  WWMATWIl  In 
accordance  with  |  206.282(c)  of  the 
procedural  regulations  of  die 
Department  of  Energy  (DOE),  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  utd  Order  set 
out  below.  The  Dedsioo  and  Order  sets 
forth  the  procedures  that  the  DOE  has 
formulated  to  distribute  tl,141,628.14 
that  has  been  remitted  by  Energy 
Corporation  of  America,  Inc.  and  Fuel 
Oil  Supply  ft  Terminaling,  Ina  and  the 
Estate  of  Eddie  E.  "Bud"  Hadsell  to  the 
DOE  The  DOE  is  currently  holding  the 
ftmds  in  an  interest  bearing  account 
pending  distribution. 

The  DOE  will  distribute  these  funds  in 
accordance  with  the  DOB'S  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges,  51 
FR  27899  (August  4. 1986).  Under  the 
Modified  Policy,  crude  oil  overcharge 
monies  are  divided  among  the  states, 
federal  government,  and  injured 
purchasers  of  refined  products.  Under 
the  plan,  refunds  to  the  states  will  be  in 
proportion  to  each  state's  consumption 
of  petroleum  products  during  the  period 
of  price  controls.  Refunds  to  eligible 
purchasers  will  be  based  on  the  number 
of  gallons  of  petroleum  products  which 
they  purchased  and  the  extent  to  which 
they  can  demonstrate  injuiy. 

Applications  for  Refund  should  must 
be  postmarked  no  later  than  June  30, 
1992.  As  we  stated  in  the  Decision,  any 
party  who  has  previously  submitted  a 
refund  application  in  die  crude  oil 
refund  proceetiings  should  not  file 
another  Application  for  Refund  in  the 
crude  oil  proceedings.  That  previous 
application  uriil  be  deeatad  filed  in  all 


crude  oil  proceedings  as  the  procedures 
are  finalized. 

Dated:  fanuafy  22. 1992. 
GeofSB  B.  Brasnay. 
Director,  Office  of  Hearing*  and  Appeals. 

Dedsion  and  Oniar  of  the  Dflpartment  of 

Enwjy 

Januaiy  22, 1982. 

Implementation  t^  Special  Refund 
Procedures 

Naama  of  Firms:  Eneigy  Coiporation  of 
America,  Inc,  Fud  Oil  Supply  A  Tenninaliag. 
Ina  and  The  Estate  of  Eddie  E,  "Bud" 
HadseU. 

Dale  of  Filings:  October  la  19B1. 

Com  Numbers:  LEF-OOae,  LEF^X07. 

Under  the  prooadoal  regulations  of  the 
Department  of  Energy  (DOE),  Ike  Economic 
Reguietoiy  Admhiislratian  (EKA)  may 
request  that  tlw  Office  of  Hearings  and 
Appeals  (OHA)  fonmilale  and  implement 
special  refund  procedures.  10  CFR  206.281. 
liiese  procedures  are  used  to  refund  monies 
to  those  injured  by  actual  or  alleged 
violations  of  the  DOG  price  regulations. 

On  October  10, 1991,  the  ERA  filed  two 
Petitions  for  the  Implementation  of  Special 
Refund  Procedures  for  crude  oil  overcharge 
funds  obtained  from  Energy  Corporation  of 
America.  Inc  (ECA)  (Case  No.  LEF-0038)  and 
Fuel  Oil  Supply  A  Terminaling  Inc.  and  the 
Estate  of  Eddie  E.  "Bud"  Hadsell  (FOSTI] 
(Case  No.  LEF-0036].  This  Office  issued  a 
Remedial  Order  against  ECA  for  violations  of 
the  crude  oil  price  regulations  during  the 
period  from  September  1973  throu^  July 
1975.  Energy  CorpomUon  of  America.  9  DOE 
1  83,030  (1982).  ECA  subsequently  appealed 
the  Remedial  Order  to  the  United  States 
DisUid  Court  for  the  Eastern  District  of 
Louisiana  (1^  Court).  On  April  17. 1984.  the 
Court  approved  an  Agreed  Final  Judgement 
entered  into  by  ECA  and  the  DOE  under 
which  BCA  a^«ed  to  reaait  $487,328.  plus 
inteiMt  accniiag  oa  any  unpaid  anounl 
beginning  fMHMiy  1. 1984.  in  various 
instslhasnls  to  eeUJeawnt  of  tbe  DOEs 
claims.  The  DOB  ooilectod  a  total  of 
$850888.64  fran  BCA.  Hm  Cowt 
subsoqiMBtly  appioeed  a  Modiftcation  of 
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Agreed  Final  fudgement  on  August  18. 1987 
that  extended  the  period  of  payment.  On 
December  5. 1985.  the  DOE  issued  a  Remedial 
Order  which  found  ihat  FOSTl  committeed 
violations  of  the  price  regulations  covering 
the  resale  of  crude  oil  during  the  period  July 
1978  through  September  1978.  Fuel  Oil  Supply 
and  Terminaling.  Inc..  13  DOE  %  83,054  (1985). 
FOSTI  appealed  the  Remedial  Order  to  the 
Federal  Energy  Regulatory  Commission.  In 
Ianuar>'  1990.  the  DOE  and  FOSTl  entered 
into  a  Settlement  Agreement  which  satisfied 
the  DOE'S  daim  against  FOSTl  The  DOE 
collected  a  total  of  $491,061.60  from  FOSTI  in 
settlement  of  this  matter. 

In  sum.  EGA  and  FOSTI  remitted  a  total  of 
$1,141,628.14  to  the  DOE.  This  Decision  and 
Order  establishes  the  OHA's  procedures  for 
distributing  those  funds. 

The  general  guidelines  which  the  OHA  may 
use  to  formulate  and  implement  a  plan  to 
distribute  refunds  are  set  forth  in  10  CFR  part 
205.  subpart  V.  The  subpart  V  process  may  be 
used  in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may  have 
been  injured  as  a  result  of  actual  or  alleged 
violations  of  the  regulations  or  ascertain  the 
amount  of  the  refund  each  person  should 
receive.  For  a  more  detailed  discussion  of 
subpart  V  and  the  authority  of  the  OHA  to 
fashion  procedures  to  distribute  refunds,  see 
Office  of  Enforcement.  9  DOE  |  82,508  (1981). 
and  Office  of  Enforcement.  8  DOE  1 82.597 
(1981).  We  have  considered  the  ERA'S 
request  to  implement  Subpart  V  procedures 
with  respect  to  the  monies  received  from 
EGA  and  FOSTI  and  have  determined  that 
such  procedures  are  appropriate. 

I.  Background 

On  July  28. 1986.  the  DOE  issued  a 
Modified  Statement  of  Restitutionary  Policy 
Gonceming  Grude  Oil  Overcharges,  51  Fed. 
Reg.  27899  (August  4. 1986)  (the  MSRP).  The 
MSRP.  issued  as  a  result  of  a  court-approved 
Settlement  Agreement  in  In  re:  The 
,  Department  of  Energy  Stripper  Well 
E.xempiion  Litigation,  M.D.L  No.  378  (D.  Kan. 
1986)  (the  Stripper  Well  Agreement),  provides 
that  crude  oil  overcharge  funds  will  be 
divided  among  the  states,  the  federal 
government,  and  injured  purchasers  of 
refined  petroleum  products.  Under  the  MSRP, 
up  to  twenty  percent  of  these  crude  oil 
overcharge  funds  will  be  reserved  to  satisfy 
valid  claims  by  injured  purchasers  of 
petroluem  products.  Eighty  percent  of  the 
funds,  and  any  monies  remaining  after  all 
valid  claims  are  paid,  are  to  be  disbursed 
equally  to  the  states  and^ederal  government 
for  indi^ct  restitution. 

Shortly  after  the  issuance  of  the  MSRP,  the 
OHA  issued  an  Order  that  announced  its 
intention  to  apply  the  Modified  Policy  in  all 
subpart  V  proceedings  involving  alleged 
crude  oil  violations.  Order  Implementing  the 
MSRP,  51  FR  29689  (August  20, 1986).  In  that 
Order,  the  OHA  solicited  comments 
concerning  the  appropriate  procedures  to 
follow  in  processing  refund  applications  in 
crude  oil  refund  proceedings.  On  April  6, 
1987,  the  OHA  issued  a  Notice  analyzing  the 
numerous  comments  and  setting  forth 
generalized  procedures  to  assist  claimants 
that  file  refund  applications  for  crude  oil 
monies  under  the  subpart  V  regulations.  32 
FR  11737  (April  10. 1987)  (the  April  Notice). 


The  OHA  has  applied  these  procedures  in 
numerous  cases  since  the  April  Notice,  i.e.. 
New  York  Petroleum.  Inc..  18  DOE  \  85,435 
(1988)  [NYP):  Shell  Oil  Co..  17  DOE  1  85,204 
(1988)  (Shell);  Ernest  A.  Allerkamp,  17  DOE 
\  85.079  (1988)  [Allerkamp],  and  the 
procedures  have  been  approved  by  the 
United  States  District  Gourt  for  the  District  of 
Kansas  as  well  as  the  Temporary  Emergency 
Court  of  Appeals  (TEGA).  In  the  case  In  re: 
The  Department  of  Energy  Stripper  Well 
Exemption  Litigation,  various  states  filed  a 
Motion  with  the  Kansas  District  Court, 
claiming  that  the  OHA  violated  the  Stripper 
Well  Agreement  by  employing  presumptions 
of  injury  for  end-users  and  by  improperly 
calculating  the  refund  amount  to  be  used  in 
those  proceedings.  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption  Litigation, 
671  F.  Supp.  1318  (D.  Kan.  1987),  afTd  857 
F.2d  1481  (Temp.  Emer.  Ct.  App.  1988).  On 
August  17. 1987,  Judge  Theis  issued  an 
Opinion  and  Order  denying  the  states' 
Motion  in  its  entirety.  "The  court  concluded 
that  the  Stripper  Well  Agreement  "does  not 
bar  (the)  OHA  from  permitting  claimants  to 
employ  reasonable  presumptions  in 
affirmatively  demonstrating  injury  entitling 
them  to  a  refund."  Id.  at  1323.  The  court  also 
ruled  that,  as  specified  in  the  April  Notice, 
the  OHA  could  calculate  refunds  based  on  a 
portion  of  the  M.D.L  378  overcharges.  Id.  at 
1323-24. 

II.  The  Proposed  Decision  and  Older 

On  November  7, 1991,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PDO) 
establishing  tentative  procedures  to 
distribute  the  alleged  crude  oil  violation 
amount  obtained  from  EGA  and  FOSTI.  56  FR 
57887  (November  14. 1991).  The  OHA 
tentatively  concluded  that  the  funds  shpuld 
be  distributed  in  accordance  with  the  MSRP 
and  the  April  Notice.  Pursuant  to  the  MSRP. 
the  OHA  proposed  to  reserve  initially  twenty 
percent  of  the  crude  oil  violation  funds  for 
direct  restitution  to  applicants  who  claim  that 
they  were  injured  by  the  alleged  crude  oil 
violations.  The  remaining  eighty  percent  of 
the  funds  would  be  distributed  to  the  states 
and  federal  government  for  indirect 
restitution.  After  all  valid  claims  have  been 
paid,  any  remaining  funds  in  the  claim 
reserve  would  also  be  divided  between  the 
states  and  federal  government.  The  federal 
government's  share  ultimately  would  be 
deposited  into  the  general  fund  of  the 
Treasury  of  the  United  States. 

In  the  PDO,  the  OHA  proposed  to  require 
applicants  for  refund  to  docimient  their 
purchase  volumes  of  petroleum  products 
during  the  period  of  price  controls  and  to 
prove  that  they  were  injured  by  the  alleged 
crude  oil  overcharges.  'The  PDO  stated  that 
end-users  of  petroleum  products  whose 
businesses  are  unrelated  to  the  petroleum 
industry  are  presumed  to  have  absorbed  the 
crude  oil  overcharges,  and  need  not  submit 
any  further  proof  of  injury  to  receive  a 
refimd.  The  OHA  also  proposed  to  calculate 
refunds  on  the  basis  of  a  volumetric  refund 
amount,  as  described  in  the  April  Notice.  The 
PDO  provided  a  period  of  30  days  from  the 
date  of  publication  in  the  Fadenl  Regiatar  in 
which  comments  could  be  filed  regarding  the 
tentative  distribution  process.  More  than  30 


days  have  elapsed  and  the  OHA  has  received 
no  comments  concerning  the  proposed 
procedures  for  the  distribution  of  the  EGA 
and  FOSTI  settlement  funds.  Consequently, 
the  procedures  will  be  adopted  as  proposed. 

m.  The  Refund  Procedures 

A.  Refund  Claims 

The  OHA  has  concluded  that  the 
$1,141,628.14  remitted  by  ECA  and  FOSTI, 
plus  the  interest  that  has  accrued  on  that 
amount  should  be  distributed  in  accordance 
with  the  crude  oil  refund  procedures 
discussed  above.  We  have  decided  to  reserve 
the  full  twenty  percent  of  the  alleged  crude 
oil  violation  amount  or  $228,325.62.  plus 
interest,  for  direct  refunds  to  claimants,  in 
order  to  insure  that  sufficient  funds  will  be 
available  for  refunds  to  injured  parties. 

The  process  which  the  OHA  will  use  to 
evaluate  claims  based  on  alleged  crude  oil 
violations  will  be  modeled  after  the  process 
the  OHA  has  used  in  subpart  V  proceedings 
to  evaluate  claims  based  upon  alleged 
overcharges  involving  refined  products.  E.g., 
Mountain  Fuel  Supply  Co..  14  DOE  1 85.475 
(1986)  [Mountain  Fuel).  As  in  non-crude  oil 
cases,  applicants  will  be  required  to 
document  their  purchase  volumes  of  covererf 
products  and  prove  that  they  were  injured  as 
'  a  result  of  the  alleged  violations.  Generally,  a 
covered  product  is  any  product  that  was 
covered  by  the  Emergency  Petroleum 
Allocation  Act  of  1973, 15  U.S.C.  751-760.  and 
was  primarily  produced  from  crude  oil  at  a 
crude  oil  refmery.  E.g.,  Anchor  Continental, 

Inc.,  22  DOE  1 ,  Case  No.  RF272-62992 

(January  3. 1992).  Following  subpart  V 
precedent,  reasonable  estimates  of  purchase 
volumes  of  covered  products  may  be 
submitted.  E.g.,  Greater  Richmond  Transit 
Co..  15  DOE  1  85.028  at  88,050  (1986). 
Generally,  it  is  not  necessary  for  applicants 
to  identi^  their  suppliers  of  petroleum 
products  in  order  to  receive  a  refund. 
Applicants  who  were  end-users  or  ultimate 
consumers  of  petroleum  products,  whose 
businesses  are  unrelated  to  the  petroleum 
industry,  and  who  were  not  subject  to  the 
DOE  price  regulations  are  presumed  to  have 
been  injured  by  any  alleged  crude  oil 
overcharges.  In  order  to  receive  a  refund, 
end-users  need  not  submit  any  further 
evidence  of  injury  beyond  the  volume  of 
covered  petroleum  products  purchased  during 
the  perioid  of  price  controls.  E.g.,  A. 
Tarricone.  Inc..  15  DOE  1  85.495  at  88.893-96 
(1987).  However,  the  end-user  presumption  of 
injury  can  be  rebutted  by  evidence  which 
establishes  that  the  specific  end-user  in 
question  was  not  injured  by  the  crude  oil 
overcharges.  E.g.,  Berry  Holding  Co.,  16  DOE 
1 85,405  at  88,797  (1987).  If  an  interested  party 
submits  evidence  that  is  sufficient  to  cast 
serious  doubt  on  the  end-user  presumption, 
the  applicant  will  be  required  to  produce 
further  evidence  of  injury.  E.g..  NYP,  18  DOE 
at  88,701-03.  The  United  States  District  Court 
for  the  District  of  Kansas  recently  upheld  the 
OHA's  position  that  generalized  evidence 
does  not  suffice  to  rebut  the  end-user 
presumption.  If  an  interested  party  wishes  to 
rebut  the  end-user  presumption  it  must 
present  evidence  relevant  to  the  specific 
factual  situation  of  the  applicant  In  re:  The 
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Department  of  Energy  Stripper  Well 
Exemption  Litigation,  746  F.  Supp.  1446  (D. 
Kan.  1990). 

Reseller  and  retailer  claimants  must  submit 
detailed  evidence  of  injury,  and  may  not  rely 
on  the  presumptions  of  injury  utilized  in 
refund  cases  involving  refined  petroleum 
products.  They  can,  however,  use 
econometric  evidence  of  the  type  employed 
in  the  OHA  Report  to  the  District  Court  in  the 
Stripper  Well  Litigation,  6  Fed.  Energy 
Guidelines  1 90,507.  Applicants  who  executed 
and  submitted  a  valid  waiver  pursuant  to  one 
of  the  escrows  established  in  the  Stripper 
Well  Agreement  have  waived  their  rights  to 
apply  for  crude  oil  refunds  under  subpart  V. 
Mid-America  Dairyman,  Inc.  v.  Herrington, 
878  F.  2d  1448  (Temp.  Emer.  Ct  App.  1989); 
accord,  Boise  Cascade  Corp.,  18  DOE  1 85,970 
(1989). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products  will  be 
calculated  on  the  basis  of  a  volumetric  refund 
amount  derived  by  dividing  the  alleged  crude 
oil  violation  amounts  involved  in  this 
determination  ($1,141,628.14)  by  the  total 
consumption  of  petroleum  products  in  the 
United  States  during  the  period  of  price 
controls  (2.020,997,335,000  gallons).  Mountain 
Fuel,  14  DOE  at  88,868  n.4.  This  yields  a 
volumetric  refund  amount  of  $0.00000056  per 
gallon. 

As  we  stated  in  previous  Decisions,  a  crude 
oil  refund  appUcant  will  be  required  to 
submit  only  one  Application  for  Refund  from 
the  crude  oil  overcharge  funds.  E.g., 
Allericamp,  17  DOE  at  88.176.  Any  party  that 
has  previously  submitted  a  refund  application 
in  the  crude  oil  refund  proceedings  need  not 
file  another  application.  That  previously  filed 
application  will  be  deemed  to  be  filed  in  all 
crude  oil  proceedings  as  the  procedures  are 
finalized.  The  DOE  has  estabUshed  June  30, 
1992  as  the  current  deadline  for  filing  an 
Application  for  Refund  from  the  crude  oil 
fuiids.  Quintana  Energy  Corp..  21  DOE  1 
85,032  (1991).  It  is  the  policy  of  the  DOE  to 
pay  all  crude  oil  refund  claims  at  the  rate  of 
$.0006  per  gallon.  However,  while  we 
anticipate  that  applicants  that  filed  their 
claims  within  the  original  June  30, 1988 
deadline  will  receive  a  supplemental  refund 
payment,  we  will  decide  in  the  future 
whether  claimants  that  filed  later 
appUcations  should  receive  additional 
refunds.  E.g,  Seneca  OH  Co.,  21  DOE  1 85,327 
(1991).  Notice  of  additional  amounts  , 

available  in  the  future  will  be  published  in 
the  Federal  Register. 

To  apply  for  a  refund,  a  claimant  should 
submit  an  Application  for  Refund.  Although 
an  applicant  need  not  use  any  special 
application  form  to  apply  for  a  crude  oil 
refund,  a  suggested  form  has  been  prepared 
by  the  OHA  and  may  be  obtained  by  sending 
a  written  request  to:  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW.,  Washington,  DC 
20585. 

Each  crude  oil  Application  for  Refund 
should  contain  the  type  of  information 
specified  by  the  OHA  in  past  dedsions.  See 
Texaco  Inc.,  19  DOE  1  85.200  at  88,347. 
corrected,  19  DOE  1 85,236  (1989):  Hood 
Goldaberry,  18  DOE  \  85.902  at  89.477-78 
(1989):  Widiett  Refining  Co.,  18  DOE  1 85,659 
at  88.081-82  (1989). 


B.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP,  the 
remaining  eighty  percent  of  the  alleged  crude 
oil  violation  amounts  subject  to  this  Decision, 
or  $913,302.52,  plus  interest,  should  be 
disbursed  in  equal  shares  to  the  states  and 
federal  government  for  indirect  restitution. 
Accordingly,  we  will  direct  the  DOE's  Office 
of  the  Controller  to  segregate  the  $913,302.52, 
plus  interest,  available  for  disbursement  to 
the  states  and  federal  government  and 
transfer  one-half  of  that  amount  or 
$456,651.26,  plus  interest  into  an  interest- 
bearing  subaccount  for  the  states,  and  one- 
half,  or  $456,651.26,  plus  interest  to  an 
interest  bearing  subaccount  for  the  federal 
government.  At  an  appropriate  time  in  the 
future,  we  will  issue  a  Decision  and  Order 
directing  the  DOE's  Office  of  the  Controller  to 
make  the  appropriate  disbursements  to  the 
individual  states.  Refunds  to  the  states  will 
be  in  proportion  to  the  consumption  of 
petroleum  products  in  each  state  during  the 
period  of  price  controls.  The  share  of  ratio  of 
the  funds  which  each  state  will  receive  is 
contained  in  Exhibit  H  of  the  Stripper  Well 
Agreement  When  disbursed,  these  funds  will 
be  subject  to  the  same  limitations  and 
reporting  requirements  as  all  other  crude  oil 
monies  received  by  the  states  under  the 
Stripper  Well  Agreement. 

It  is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
alleged  crude  oil  overcharge  funds  remitted 
by  Energy  Corporation  of  America,  Inc.  and 
Fuel  Oil  Supply  &  Terminaling.  Inc.  and  the 
Estate  of  Eddie  E.  "Bud"  Hadsell  may  now  be 
filed. 

(2)  All  Applications  submitted  pursuant  to 
paragraph  (1)  above  must  be  filed  in 
duplicate  and  postmarked  no  later  than  June 
30, 1992. 

(3)  The  Director  of  Special  Accounts  and 
Payroll,  Office  of  Departmental  Accounting 
and  Financial  Systems  Development,  Office 
of  the  Controller,  Department  of  Energy,  shall 
lake  all  steps  necessary  to  transfer 
$1,141,628.14  (plus  interest)  from  the  Energy 
Corporation  of  America,  Inc.  and  Fuel  OiL 
Supply  &  Terminaling,  Inc.  and  the  Estate  of 
Eddie  E.  "Bud"  Hadsell  subaccounts.  Account 
Numbers  640C00124W  and  650X00284W, 
pursuant  to  Paragraphs  (4),  (5),  and  (6)  of  this 
decision. 

(4)  The  Director  6f  Special  Accounts  and 
Payroll  shall  transfer  $456,651.28  (plus 
interest)  of  the  funds  obtained  pursuant  to 
paragraph  (3)  above,  into  the  subaccount 
denominated  "Crude  Tracking-States," 
Number  g99DOE003W. 

(5)  The  director  of  Special  Accounts  and 
Payroll  shall  transfer  $456,651.23  (plus 
interest)  of  the  funds  obtained  pursuant  to 
paragraph  (3)  above,  into  the  subaccount 
denominated  "Crude  Tracking-Federal," 
Number  999DOE002W. 

(6)  The  director  of  Special  Accounts  and 
Payroll  shall  transfer  $228,325.62  (plus 
interest)  of  the  funds  obtained  pursuant  to 
paragraph  (3)  above,  into  the  subaccount 
denominated  "Crude  Tracking-Claimants  4," 
Number  999DOE  OlOZ. 


Dated:  January  22, 1992. 
Geofge  B.  Bremay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  92-2046  Filed  1-27-92;  8:45  amj 
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Imptomentation  of  Special  Refund 
Proceduree 

aoency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACTION:  Notice  of  implementation  of 
special  refiuid  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $443,073.30,  plus 
accrued  interest,  in  alleged  oil 
overcharge  funds  obtained  from 
Strasburger  Enterprises,  Inc.,  Case  No. 
LEF-0014.  The  OHA  has  determined  that 
the  funds  will  be  distributed  in 
aocordance  with  the  DOE's  special 
refund  procedures,  10  CFR  part  205, 
subpart  V. 

DATES  AND  ADDRESSES:  Applications  for 
Refund  submitted  pursuant  to  this 
Decision  must  be  filed  in  duplicate, 
postmarked  no  later  than  January  29, 
1993,  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  T.  Tedrow,  Deputy  Director, 
Jodi  Lox,  Staff  Analyst,  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  (202)  58ft- 
8018  (Tedrow),  (202)  586-6602  (Lox). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b], 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  monies  that  have  been 
remitted  by  Strasburger  Enterprises,  Inc. 
to  the  DOE  to  settle  alleged  pricing  and 
allocation  violations  with  respect  to  the 
firm's  sales  of  motor  gasoline.  The  funds 
are  being  held  in  an  interest-bearing 
escrow  accoimt  pending  distribution  by 
the  DOE. 

Applications  for  Refund  may  now  be 
filed  by  injured  purchasers  of 
Strasburger  motor  guoline. 
Applications  from  thV^trasbuiger 
escrow  fund  must  be  filed  in  duplicate 
and  received  no  later  than  January  29, 
1993.  All  applications  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  applications  received 
will  be  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m.. 
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Monday  through  Friday,  except  Federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  room  lE-234. 1000 
Independence  Ave.  SW..  Washington, 
DC  20585. 

Dated:  January  22, 1992. 
Georgs  B.  Branuy, 
Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 


January  22, 1992. 

Name  of  Firm:  Strasburger  Enterprises.  Inc. 

Date  of  Filing:  February  23. 1990. 

Case  Number  LEF-0014. 

Under  the  procedural  regulations  of  the 
Department  of  Energy  (DOE),  the  Economic 
Regulatory  Administration  (ERA)  may 
request  that  the  Office  of  Hearings  and 
Appeals  (OlIA)  formulate  and  implement 
special  procedures  to  distribute  funds 
received  as  a  result  of  an  enforcement 
proceeding  in  order  to  remedy  the  effects  of 
actual  or  alleged  violations  of  the  Mandatory 
Petroleum  Price  and  Allocation  Regulations. 
See  10  CFR  part  205.  subpart  V.  On  February 
23, 1990.  the  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund  Procedures 
in  connection  with  a  Consent  Order  entered 
into  with  Strasburger  Enterprises.  Inc. 
(Strasburger). 

I.  Backgrotind  | 

Strasburger  was  a  "reseller-retailer"  of 
motor  gasoline,  as  that  term  was  dehned  in 
10  CFR  212.31.  located  in  Temple.  Texas.  A 
DOE  audit  of  Strasburger's  records  revealed 
possible  violations  of  the  Mandatory 
Petroleum  Price  Regulations.  10  CFR  part  212. 
subpart  F.  Specifically,  the  audit  revealed 
that  between  August  19, 1973  and  January  27, 
1981.  Strasburger  may  have  violated  the 
DOE's  pricing  regulations  nvith  respect  to  its 
sales  of  motor  gasoline. 

In  order  to  resolve  its  potential  civil 
habilities  arising  from  the  ERA's  audit, 
Strasburger  entered  into  a  Consent  Order 
with  the  DOE  on  December  16. 1986.  The 
Consent  Order  refers  to  ERA's  allegations  of 
overcharges,  but  does  not  find  that  any 
violations  occurred.  In  addition,  the  Consent 
Order  states  that  Strasburger  does  not  admit 
any  such  violations.  Under  the  terms  of  the 
Consent  Order,  Strasburger  was  required  to 
deposit  $395,000  into  an  escrow  account  for 
ultimate  distribution  by  the  DOE.  On 
February  2. 1990.  Strasburger  made  a  full 
payment  of  $443,073.30  into  this  account  On 
September  12. 1991.  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD  &  O) 
setting  forth  tentative  procedures  under 
which  firms  and  individuals  who  purchased 
Strasburger  refined  petroleum  products 
during  the  consent  order  period  could  apply 
for  refunds  from  the  Strasburger  consent 
order  fund.  In  order  to  give  notice  to  all 
affected  parties,  a  copy  of  the  PD  &  O  was 
published  in  the  Federal  Registst  and 
comments  regarding  the  proposed  refund 
procedures  were  solicited.  56  FR  181 
(September  18, 1991).  We  received  no 


comments  concerning  the  proposed  refund 
procedures  for  Strasburger.  Therefore,  we 
will  adopt  the  procedures  in  the  PD  &  O  ai 
final  procedures  for  the  distribution  of  the 
Strasburger  escrow  accoimL 

II.  Final  Refund  Procedures 

A.  Calculation  of  Refund  Amounts 

The  first  step  in  the  refund  process  is  the 
calculation  of  an  appUcant's  potential  refund. 
In  order  to  determine  the  potential  refunds 
for  these  purchasers,  we  propose  to  adopt  a 
presumption  that  the  alleged  overcharges 
were  dispersed  equally  in  all  of  Strasburger's 
sales  of  refmed  petroleum  products  during 
the  consent  order  period.  In  accordance  with 
this  presumption,  refunds  are  made  on  a  pro- 
rata or  volumetric  basis.  In  the  absence  of 
better  informatioa  a  volumetric  refund  is 
appropriate  because  the  DOE  price 
regulations  generally  required  a  regulated 
firm  to  account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 

The  volumetric  refund  presumption  is 
rebuttable.  The  impact  on  an  individual 
claimant  may  have  been  greater  than  its 
potential  refund  calculated  using  the 
volumetric  methodology.  Accordingly,  a 
claimant  may  submit  evidence  detailing  the 
specific  alleged  overcharge  that  it  incurred  in 
order  to  be  eligible  for  a  larger  refund.  See 
Standard  OH  Co.  (Indiana)/Army  and  Air 
Force  Exchange  Service.  12  DOE  I  85,015 
(1984). 

Under  the  volumetric  approach,  an  eligible 
claimant  will  receive  a  refund  equal  to  the 
number  of  gallons  of  motor  gasoline  that  it 
purchased  from  Strasburger  during  the  period 
August  19. 1973  through  January  27. 1981. 
multiplied  by  a  volumetric  factor  of  $0.006801 
per  gallon.'  In  additioa  each  successful 
claimant  will  receive  a  pro-rata  portion  of  the 
Interest  that  has  accrued  on  the  Strasburger 
funds  since  the  date  of  remittance. 

As  in  previous  cases,  only  claims  for  at 
least  $15  in  principal  will  be  processed.  This 
minimum  has  been  adopted  in  refined 
product  refund  proceedings  because  the  cost 
of  processing  claims  for  refunds  of  less  than 
$15  outweighs  the  benefits  of  restitution  in 
those  instances.  See,  e.g.,  Mobil  Oil  Corp.,  13 
DOE  \  85.339  (1985);  see  also  10  CFR  205.286 
(b).  If  an  applicant's  potential  refund  is 
calculated  using  the  volumetric  methodology', 
it  must  have  purchased  at  least  2.206  gallons 
of  Strasburger  motor  gasoline  in  order  for  its 
claim  to  be  considered. 

B.  Determination  of  Injury 

Once  a  claimant's  potential  refund  has 
been  calculated,  we  must  determine  whether 
it  was  injured  by  its  purchases  from 
Strasburger.  i.e.,  whether  it  was  forced  to 
absorb  the  alleged  overcharges.  Based  on  our 
experience  in  numerous  subpart  V 
proceedings,  we  propose  to  adopt  certain 
presumptions  concerning  injury  in  this  case. 
An  applicant  that  is  not  covered  by  one  of 
these  presumptions  must  demonstrate  injury 
in  accordance  with  the  notr-presumption 


■  W«  computed  tha  voiumetric  factor  by  dividing 
the  S443U>73.30  received  from  Struburger  tiy  tha 
total  volume  of  covered  producU  eokl  by  tha  fifin 
during  the  consent  order  period  (S5.147.743  galloa*). 


procedures  outlined  in  the  latter  part  of  this 

Decision. 

1.  Presumptions  Concerning  Injury 

The  presumptions  we  plan  to  adopt  in  this 
case  are  designed  to  allow  claimants  to 
participate  in  the  refund  process  without 
incurring  inordinate  expenses,  and  to  enable 
OHA  to  consider  the  refund  applications  in 
the  most  efficient  way  possible.  We  will 
presume  that  end  users  of  Strasburger  motor 
gasoline,  certain  types  of  regulated  firms,  and 
cooperatives  were  injured  by  their  purchase* 
from  Strasburger.  In  addition,  we  %vill 
presume  that  resellers  and  retailers  of 
Strasburger  gasoline  submitting  small  claims 
were  injured  by  their  purchases.  On  the  other 
hand,  we  will  presume  that  resellers  and 
retailers  that  made  spot  purchases  of 
Strasburger  motor  gasoline  and  those  who 
sold  it  on  consignment  were  not  injured  by 
their  purchases.  Each  of  these  presumptions 
is  listed  below,  along  with  the  rationale 
underlying  its  use. 

a.  End  users.  First,  in  accordance  with  prior 
subpart  V  proceedings,  we  will  presume  that 
end  users,  i.e.,  ultimate  consumers  of 
Strasburger  motor  gasoline  whose  businesses 
are  tmrelated  to  the  petroleum  industry,  were  ^ 
injured  by  the  firm's  alleged  overcharges. 
UnUke  regulated  firms  in  the  petroleum 
industry,  members  of  this  group  generally 
were  not  subject  to  price  controls  during  the 
consent  order  period,  and  were  not  required 
to  keep  records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
Consequently,  analysis  of  the  impact  of  the 
alleged  overcharges  on  the  final  prices  of 
goods  and  services  produced  by  members  of 
this  group  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Marion  Corp.. 
12  DOE  I  85,014  (1984)  and  cases  cited 
therein.  Therefore,  end  users  need  only   . 
document  their  purchase  volumes  of 
Strasburger  motor  gasoline  to  demonstrate 
that  they  were  injured  by  the  alleged 
overcharges. 

b.  Regulated  firms  and  cooperatives. 
Second,  public  utilities,  agricultural 
cooperatives,  and  other  firms  whose  prices 
were  regulated  by  government  agencies  or 
cooperative  agreements  do  not  have  to 
submit  detailed  proof  of  injury.  Such  firms 
routinely  would  have  passed  through  price 
increases  to  their  customers.  Likewise,  their 
customers  would  share  the  benefits  of  cost 
decreases  resulting  from  refunds.  See,  e.g., 
Office  of  Special  Counsel,  9  DOE  1  82,538 
(1982):  Office  of  Special  Council,  9  DOE 

i  82.545  at  85,244  (1982).  Such  firms  applying 
for  refunds  should  certify  that  they  will  pass 
through  any  refund  received  to  their 
customers  and  should  explain  how  they  will 
alert  the  appropriate  regulatory  body  or 
membership  group  to  monies  received. 
Purchases  by  cooperatives  that  were 
subsequently  resold  to  nonmembers  will  not 
be  covered  by  this  presumption. 

c.  Reseller  and  retailer  small  claims.  Third, 
we  will  presume  that  a  reseller  or  a  retailer 
seeking  a  refund  of  $5,000  or  less,  excluding 
accrued  interest,  was  injured  by  Strasburger, 
Without  this  presumption,  such  an  applicant 
would  have  to  gather  records  dating  as  far 
back  as  1973  in  order  to  damonstrate  that  it 
absorbed  Strasburger's  alleged  overcharges. 
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The  cost  to  the  apphcant  of  gathering  this 
information,  and  to  OHA  of  analyzing  it, 
could  exceed  the  Actual  refund  amount 
Therefore,  a  small  claimant  must  only 
document  the  volumes  of  products  that  it 
purchased  from  Strasburger  in  order  to 
demonstrate  injury.  See  Texaco  Oil  and  Gas 
Corp.,  12  DOE  1  SS,069  at  88,210  (1964). 

d.  Resellers  and  retailers  filing  mid-level 
claims.  Fourth,  in  lieu  of  making  a  detailed 
showing  of  injury,  a  reseller  claimant  whose 
allocable  share  exceeds  $5,000  may  elect  to 
receive  as  its  refund  the  larger  of  $5,000  or  40 
percent  of  its  allocable  share  up  to  $50,000.* 
The  use  of  this  presumption  reflects  our 
conviction  that  these  larger  claimants  were 
likely  to  have  experienced  some  injury  as  a 
result  of  the  alleged  overcharges.  See 
Marathon.  14  DOE  at  88,S1S.  In  some  prior 
special  refund  proceedings,  we  have 
performed  detailed  economic  analyses  in 
order  to  determine  product-specific  levels  of 
injury.  See  e.g.  Mobil  Oil  Corp..  13  DOE 

1 85.339  (1985).  However,  in  Gulf  Oil  Corp..  16 
DOE  1 83,381  at  88,737  (1987).  we  determined 
that  based  upon  the  available  data,  it  was 
accurate  and  efficient  to  adopt  a  single 
presumptive  level  of  injury  of  40  percent  for 
all  medium-range  claimants,  regardless  of  the 
refined  product  that  they  purchased,  based 
upon  the  results  of  our  analyses  in  prior 
proceedings.  We  believe  that  approach  to  be 
sound  in  the  absence  of  more  detailed 
information  for  all  medium-range  claimants 
in  this  proceeding.  Consequently,  an 
applicant  in  this  group  will  only  be  required 
to  provide  documentation  of  its  purchase 
volumes  of  Strasburger  motor  gasoline  during 
the  consent  order  period  in  order  to  be 
eligible  to  receive  a  refund  of  40  percent  of  its 
total  volumetric  share,  or  $5,000,  whichever  is 
greater. 

e.  Spot  purchasers.  Fifth,  resellers  and 
retailers  that  were  spot  purchasers  of 
Strasburger  motor  gasoline,  i.e.,  Hrms  that 
made  only  sporadic,  discretionary  purchases, 
are  presumed  not  to  have  been  injured,  and 
consequently,  generally  will  be  ineligible  for 
refunds.  The  basis  for  this  presumption  is 
that  a  spot  purchaser  tended  to  have 
considerable  discretion  as  to  where  and 
when  to  make  a  purchase,  and  therefore, 
would  not  have  made  a  purchase  unless  it 
was  able  to  recover  the  full  amount  of  its 
purchase  price  from  its  customers,  including 
any  alleged  overcharges  included  in  its  costs. 
See  Vickers  at  85,3iB6-7.  A  spot  purchaser  can 
rebut  this  presumption  by  demonstrating  that 
its  base  period  supply  obligation  limited  its 
discretion  in  making  the  purchases  and  that  it 
resold  the  product  at  a  loss  that  was  not 
subsequently  recouped.  See  e.g..  Saber 
Energy.  Inc/Mobil  Oil  Corp..  14  DOE  1 85.170 
(1986). 

f.  Consignees.  Finally,  we  will  presume  that 
consignees  of  Strasburger  motor  gasoline 
were  not  injured  by  the  firm's  alleged  pricing 
violations.  See.  e.g..  Jay  Oil  Co..  16  DOE 

1 85.147  (1987).  A  consignee  agent  is  an  entity 


that  sold  products  pursuant  to  an  agreement 
whereby  its  supplier  established  the  prices  to 
be  charged  by  the  consignee  and 
compensated  the  consignee  with  a  fixed 
commission  based  upon  the  volume  of 
products  that  it  sold.  A  consignee  may  rebut 
the  presumption  of  non-injury  by 
demonstrating  that  its  sales  volumes  and 
corresponding  commission  revenues  declined 
due  to  the  alleged  uncompetitiveness  of 
Strasburger's  pricing  practices.  See  Gulf  Oil 
Corp./CF.  Canter  Oil  Co.,  13  DOE  1 85,388  at 
88,962  (1966). 

2.  Allocation  Claims 

'    We  may  also  receive  claims  based  upon 
Strasburger's  alleged  failure  to  furnish 
petroleum  products  that  it  was  obliged  to 
supply  under  the  DOE  allocation  regulations. 
See  10  CFR  part  211.  Any  such  applications 
will  be  evaluated  with  reference  to  the 
standards  set  forth  in  cases  such  as  Standard 
Oil  Company  (Indiana).  10  DOE  \  85,048.  and 
OKC  Corp./Town  »  Country  Markets.  Inc..  12 
DOE  1  85,094  (1984).  These  standards 
generally  require  an  allocation  claimant  to 
demonstrate  the  existence  of  a  supplier/ 
purchaser  relationship  with  the  consent  order 
firm  and  the  likelihood  that  the  consent  order 
firm  failed  to  furnish  petroleum  products  that 
it  was  obliged  to  supply  to  the  claimant  under 
10  CFR  part  211.  In  addition,  the  claimant 
should  provide  evidence  that  it  had 
contemporaneously  notified  the  DOE  or 
otherwise  sought  redress  from  the  alleged 
allocation  violation.  Finally,  the  claimant 
must  establish  that  it  was  injured  and 
document  the  extent  of  the  injury. 

3.  Non-Presumption  Demonstration  of  Injury 

A  reseller  or  retailer  that  claims  a  refund  in 
excess  of  $5,000  will  be  required  to 
demonstrate  its  injury.  There  are  two  aspects 
to  such  a  demonstration.  First,  a  firm  is 
required  to  provide  a  monthly  schedule  of  its 
banks  of  unrecouped  increased  products 
costs  for  each  grade  of  motor  gasoline  that  it 
purchased  from  Strasburger.  Cost  banks 
should  cover  the  period  August  19, 1973 
through  January  27, 1981.*  If  a  firm  no  longer 
has  records  of  contemporaneously  calculated 
cost  banks  for  a  particular  grade  of  motor 
gasoline,  it  may  approximate  those  banks  by 
submitting  the  following  information 
regarding  its  purchases  of  that  product  from 
all  of  its  suppliers. 

(1)  The  weighted  average  gross  profit 
margin  that  the  firm  received  from  the 
product  on  May  15, 1973. 

(2)  A  monthly  schedule  of  the  weighted 
average  gross  profit  margins  that  it  received 
for  the  product  during  the  period,  August  19, 
1973  through  January  27, 1981;  and 

(3)  A  monthly  schedule  of  the  firm's 
purdiase  or  sales  volumes  of  the  products 
during  the  period.  August  19, 1973  through 
January  27, 1961.* 


*  That  is,  claimants  who  purchased  Iwtween 
1337 JMS  gallons  and  18379.050  gallons  of 
Strasl>urger  motor  gasoline  during  the  consent  order 
period  (mid-level  claimants)  may  elect  to  utilize  this 
presumption.  Claimants  who  purchased  more  than 
iaj79,«S0  may  elect  to  limit  their  claim  to  $SO,O0a 


*  We  generally  require  applicants  to  submit  cost 
banks  that  continue  until  a  product's  decontrol  dale. 
Retailers  and  resellers  of  motor  gasoline,  however, 
were  only  required  to  maintain  banks  through  July 
IS,  1979  and  April  JO,  198a  respectively,  rather  than 
the  (anuary  27, 1981  date  of  product  decontrol. 

*  For  motor  gasoline,  retailers  and  resellers  have 
to  submit  the  Information  detailed  in  Parti  (2)  and 
(3)  only  through  July  IS,  197«  and  April  sa  1980. 
respectively.  See  supra  note  3. 


The  existence  of  banks  of  unrecovered 
increased  product  costs  that  exceed  an 
applicant's  potential  refund  is  only  the  first 
pari  of  an  injury  demonstration.  A  firm  must 
also  show  that  market  conditions  forced  it  to 
absorb  the  alleged  overcharges.  Generally, 
we  will  infer  this  to  be  true  if  the  prices  the 
applicant  paid  Strasburger  were  higher  than 
average  market  prices  for  the  same  level  of 
distribution.  Accordingly,  a  claimant 
attempting  to  demonstrate  injury  should 
submit  a  monthly  schedule  of  the  weighted 
average  prices  that  it  paid  Strasburger  for 
each  grade  of  motor  gasoline  during  the 
period  August  19. 1973  through  January  27, 
1961. 

If  a  reseller  or  retailer  that  is  eligible  for  a 
refiuid  in  excess  of  $5,000  does  not  submit 
cost  bank  and  purchase  price  information 
described  above,  it  can  still  apply  for  a 
reftmd  of  $5,000  plus  accrued  interest,  using 
the  small  claims  presumption.  If.  however,  a 
firm  provides  the  above  mentioned  data  and 
we  subsequently  conclude  that  the  firm 
should  receive  a  refund  of  less  than  the  $5,000 
small  claims  threshold,  the  firm  cannot  opt 
for  a  fully  $5,000  refund. 

C.  Distribution  of  Remaining  Funds 

In  the  event  that  money  remains  after  all 
meritorious  refund  applications  have  been 
processed,  the  funds  in  the  Strasburger 
escrow  account  will  be  disbursed  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  and  Distribution  Act 
of  1986  (PODRA).  15  U.S.Cj\.  4501-4507 
(West  Supp.  1980). 

m.  General  Refund  AppUcatkn 
Requirementa 

Pursuant  to  10  CFR  205.283.  we  will  now 
accept  Applications  for  Refund  from 
individuals  and  firms  that  purchased 
Strasburger  motor  gasoline  between  August 
19. 1973  and  January  27. 1981.  No  "class 
claims"  on  behalf  of  groups  of  claimants  will 
be  permitted.  There  is  no  specific  application 
form  that  must  be  used.  All  Applications  for 
Refund  should  include  the  following 
information: 

(1)  A  conspicuous  reference  to  Case 
Number  LEF-0014  and  the  name  and  address 
of  the  applicant  during  the  period  for  which 
the  claims  is  filed,  as  well  as  the  name  to 
whom  the  refund  check  should  be  made  out 
and  the  address  to  which  the  check  should  be 
sent; 

(2)  The  name,  title,  address  and  telephone 
number  of  a  person  who  may  be  contacted  by 
OHA  for  additional  information  concerning 
the  application; 

(3)  The  manner  in  which  the  applicant  used 
the  Strasburger  product,  i.e.,  whether  it  was  • 
reseller,  retailer,  consignee,  end-user,  etc.; 

(4)  A  monthly  schedule  of  the  number  of 
gallons  that  the  applicant  purchased  from 
Strasburger  during  the  August  19. 1973 
through  January  27. 1981  refund  period.  If  the 
claimant  elects  to  rely  on  the  DOE's  records 
of  this  purchases,  it  need  not  submit  a 
monthly  schedule  of  purchases.  If  a  claimant 
was  an  indirect  purchaser  of  Strasburger 
products,  it  must  also  submit  the  name  of  its 
immediate  supplier 

(5)  All  relevant  material  necessary  lu 
support  its  claim  in  accordance  with  the 
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injury  preaumptioni  and  requirements 
outlined  above; 

(6)  If  the  applicant  was  or  is  in  any  way 
affiliated  with  Strasburger.  an  explanation  of 
the  nature  of  that  affiliation: 

(7)  The  form  of  the  business,  whether  it 
was  a  corporation,  a  partnership  or  a  sole 
proprietorship: 

(B)  The  dates  of  ownership  including  the 
month  and  year.  The  applicant  must  also 
submit  a  statement  as  to  whether  there  has 
been  a  change  in  ownership  of  the  applicant's 
firm  during  or  since  the  refund  period.  The 
applicant  must  inform  the  OHA  of  any 
change  in  status  while  its  Application  for 
Refund  is  pending.  See  CFR  205.9  (d); 

(9)  A  statement  as  to  whether  the  applicant 
is  or  has  been  involved  in  any  DOE 
enforcement  proceedings  of  private  actions 
filed  under  section  210  of  the  Economic 
Stabilization  Act.  If  these  actions  have  been 
concluded,  the  applicant  should  furnish  a 
copy  of  any  final  order  issued  in  the  matter.  If 
the  action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and  its 
aurent  status.  The  applicant  must  inform 
OHA  of  any  change  in  status  while  its 
Application  for  Refund  is  pending.  See  10 
CFR  205.9(d]; 

(10)  A  statement  as  tn  whether  the 
applicant  or  a  related  firm  has  filed  any  other 
Application  for  Refund  in  the  Strasburger 
proceeding; 

(11)  A  statement  as  to  whether  the 
claimant  or  a  related  firm  has  authorized  any 
other  individual(s)  to  file  an  Application  for 
Refund  on  the  claimant's  behalf  in  the 
Strasburger  proceeding;  and 

(12)  The  following  statement  signed  by  the 
applicant  of  a  responsible  official  of  the 
business  or  organization  claiming  the  refund: 
"I  swear  (or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the  best  of 
my  knowledge  and  belief  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  Government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  10001." 

Applications  for  Refund  should  be  sent  to: 
Strasburger  Refund  Proceeding.  Case  No. 
LEF-0014,  Office  of  Hearings  and  Appieals, 
Department  of  Energy.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

All  applications  must  be  filed  in  duplicate 
and  must  be  postmarked  by  January  29, 1993. 
A  copy  of  each  application  will  be  available 
for  public  inspection  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 
Any  applicant  that  believes  that  its 
application  contains  confidential  information 
must  submit  two  additional  copes  of  its 
application  from  which  the  confidential 
information  has  been  deleted,  together  with  a 
statement  specifying  why  the  information  is 
confidential. 

It  is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the  funds 
remitted  to  the  Department  of  Enet:gy  by 
Strasburger  Enterprises.  Inc.  pursuant  to  a 
Consent  Order  finalized  on  December  16, 
1966.  may  now  be  filed. 

(2)  All  applications  must  be  postmarked  by 
lanuaiy  29, 1983. 
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Dated:  fanuary  22. 1992. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
(FR  Doc.  92-2047  Filed  1-27-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4097-1) 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  En\'iroiunentaI  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.].  this  notice  announces  0MB 

responses  to  Agency  PRA  clearance 

requests. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests  ONfB  Approvals 

EPA  ICR  #  1135.04;  New  Source 
Performance  Standards  for  Magnetic 
Tape  Coating  Facilities  (Subpart  SSS): 
was  approved  11/15/91;  OMB  #  2060- 
0171;  expires  11/30/94. 

EPA  ICR  #  1487.03;  Cooperative 
Agreements  and  Superfund  State 
Contracts  for  Superfund  Response 
Actions;  was  approved  12/09/91;  OMB 

#  2010-002a  expires  12/31/94. 

EPA  ICR  #  1353.02:  Hazardous  Waste 
Management  System:  Land  Disposal 
Restrictions  "No-Migration"  Variances; 
was  approved  12/09/91;  OMB  #  2050- 
0062;  expires  12/31/92. 

EPA  ICR  #  1588.01;  Final  Regulatory 
Revisions  to  Expand  State  Identification 
of  Point  Sources  Discharging  Toxics  into 
Impaired  Waters  (CWA  Section  304(1)); 
was  approved  12/16/91;  OMB  #  2040- 
0152;  expires  06/30/92. 

EPA  ICR  #  1391.01;  Information 
Request  for  State  Revolving  Fund 
Program;  was  approved  12/30/91;  OMB 

#  2040-0118;  expires  12/31/94. 
EPA  ICR  #  1361.03;  Technical 

Amendments  to  the  Final  Rule  to 
Regulate  the  Burning  of  Hazardous 
Waste  in  Boilers  and  Industrial 
Furnaces;  was  approved  12/31/91;  OMB 

#  2050-0073;  expires  01/31/94. 
EPA  ICR  #  1442.03;  Land  Disposal 

Restrictions;  was  approved  01/06/92; 
OMB  #  2O5O-0065;  expires  01/31/95. 

OMB  Disapprovals 

EPA  ICR  #  1286.02;  Used  Oil 
Management  Standards;  was  not 
approved  12/03/91. 

EPA  ICR  #  0229.05;  NPRM-^«fotice  of 
Draft  General  Permit  for  Storm  Water 


Discharges  Associated  with  Industrial 
Activity:  was  not  approved  12/27/91. 
EPA  ICR  #  1548.01;  Reporting  and 
Recordkeeping  for  Facilities  Subject  to 
Oil  Pollution  Prevention  Regulations; 
was  not  approved  01/06/92. 

OMB  Extension  of  Expiratioa  Date 

EPA  ICR  #  0262.03:  RCRA  Hazardous 
Waste  Permit  Application  Part  A;  OMB 
#  2050-0034;  expiration  date  extended 
to  03/31/92. 

Dated:  }anuaiy  22, 1992. 
Paul  Lapalay, 

Director,  Regulatory  Management  Division. 
(FR  Doa  92-2036  Filed  1-27-02:  8:45  am] 
MLUNQ  cooe  6sao-«(Mi 


[FRL-4097-2} 

Ecological  Processes  snd  Effects 
Committee;  Great  Lakes  Water  Quality 
Sut>commlttee,  Open  Meeting 

Under  Public  Law  &2-463,  notice  is 
hereby  given  that  a  meeting  of  the  Great 
Lakes  Water  Quality  Subcommittee  of 
the  Ecological  Processes  and  Effects 
Committee  (EPEC)  of  the  Science 
Advisory  Board  (SAB)  will  be  held  on 
February  18-20, 1992.  This  meeting  will 
be  held  at  the  Ramada  Hotel-O'Hare 
Location,  6600  North  Mannheim  Road, 
Rosemont,  Illinois. 

The  meeting  will  start  at  &30  a.m.  on 
February  18  and  will  adjourn  no  later 
than  5  p.m.  on  February  20,  and  is  open 
to  the  public.  The  main  purpose  of  this 
meeting  is  to  review  guidance 
documents  that  the  EPA  and  the  states 
of  the  Great  Lakes  Basin  have 
developed  to  meet  the  requirements  of 
the  Great  Lakes  Critical  Programs  Act 
The  documents  were  developed  under 
the  Great  Lakes  Water  Quality  Initiative 
and  are  intended  to  establish  a 
consistent  approach  to  water  quality 
criteria  for  aquatic  life,  wildlife  and 
human  health  for  the  states  within  the 
Great  Lakes  Basin.  The  SAB  has  been 
given  a  charge  by  EPA  to  review  these 
documents  and  comment  on  the 
scientific  validity  of  the  proposed 
methods  for  water  quality  criteria,  the 
calculations  of  wildlife  criteria,  the 
assumptions  and  databases  used  for  risk 
assessments,  and  the  development  and 
use  of  bioacnunulation  factors  for  the 
wildlife  and  humftn  health  criteria.  The 
human  health  criteria  may  receive 
further  review  at  the  next  meeting  of  the 
Drinking  Water  Committee  of  the  Board 
which  is  being  planned  for  ApriL  Copies 
of  back^ound  documents  and  the 
charge  to  the  SAB  for  this  review  are 
available  from  Ms.  Joan  Kamauskas, 
U.S.  EPA,  Region  V,  77  West  Jadcson 
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Boulevard.  Chicago.  IL  60604-3590 
(Phone:  (312)  886-6090). 

For  additional  infonnation  concerning 
this  meeting  or  to  obtain  an  agenda, 
please  contact  Dr.  Edward  Bender. 
Designated  Federal  O^icial,  Ecological 
Processes  and  Effects  Committee 
(EPEC).  Science  Advisory  Board  (A- 
101-F).  U.S.Environmental  Protection 
Agency.  401  M  Street,  SW..  Washington. 
DC  20460  (Phone:  (202)  260-6552:  Fax: 
(202)  260-7118).  Anyone  wishing  to 
make  a  presentation  at  the  meeting 
should  forward  a  written  statement  to 
Dr.  Bender  no  later  than  February  7. 
1992.  The  Science  Advisory  Board 
expects  that  the  public  statements 
presented  at  its  meetings  wdl  not  be 
repetitive  of  previously  submitted 
written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  seven  minutes.  Seating  at  the 
meeting  will  be  on  a  first  come  basis. 

Dated:  January  17. 1992. 
Donald  Barnes, 

Director,  Science  Advisory  Board. 

(FR  Doc.  92-2037  Filed  1-27-02;  8:45  am) 

WLUHQ  COOE  W60  so  M 


[OPPTS-44S80:  FRL-4044-e] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  the 
receipt  of  test  data  on  tributyl  phosphate 
(TBP)  (CAS  No.  126-73-8).  submitted 
pursuant  to  a  flnal  test  rule.  Test  data 
were  also  received  on  4-nonylphenol. 
branched  (CAS  No.  84852-15-3) 
pursuant  to  a  testing  consent  order.  All 
data  were  submitted  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-543B.  401  M  St..  SW.. 
Washington.  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Section 
4(d]  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Fadaral  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received  Under  40  CFR  79a6a  all  TSCA 


section  4  consent  orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  these  testing 
consent  orders  will  be  announced  to  the 
public  in  accordance  with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  TBP  were  submitted  by 
the  Tributyl  Phosphate  Task  Force  on 
behalf  of  the  test  sponsors  and  pursuant 
to  a  test  rule  at  40  CFR  799.4360.  They 
were  received  by  EPA  on  December  23, 
1991.  The  submission  describes  the  early 
life-stage  toxicity  of  TBP  to  rainbow 
trout  Oncorhynchus  mykiss,  in  a  flow- 
through  system.  Environmental  effects 
testing  is  required  by  this  test  rule.  This 
chemical  is  used  in  aircraft  hydraulic 
fluids;  for  extraction  and  separation 
processes  in  the  Plutonium  Uranium 
Reduction  Extraction  process;  as  a 
deformer  in  the  paper  industry;  in  textile 
sizers.  inks,  and  lacquers;  and  as  a 
plasticizer. 

Test  data  for  4-nonylphenol,  branched 
were  submitted  by  the  Chemical 
Manufacturers  Association's 
Alkylphenol  and  Ethoxylates  Panel 
pursuant  to  a  testing  consent  order  at  40 
CFR  799.5000.  They  were  received  by 
EPA  on  December  19. 1991.  The 
submission  describes  a  bioconcentration 
test  with  nonylphenol  and  the  fathead 
minnow,  Pimephales  promelas. 
Environmental  effects  testing  is  required 
by  this  testing  consent  order.  This 
chemical  is  used:  (1)  As  an  intermediate 
in  the  production  of  nonionic 
ethoxylated  surfactants,  (2)  as  a  reactive 
intermediate  in  lube  additives 
formaldehyde  resins,  polymeric 
stabilizers  and  epoxy  resins,  and  (3)  in 
the  manufacture  of  phosphate 
antioxidant,  oil  additives,  synthetic 
lubricants  and  corrosion  inhibitors. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44580).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Public  Docket 
Omce,  rm.  NE-G004.  401  M  St..  SW.. 
Washington.  DC  20460. 

Authoctty:  IS  U.S.C  2803. 


Dated:  fanuary  10, 1992. 

CharlM  M.  Aiwr. 

Director.  ExiMting  Chemical  Assessment 

Division.  Office  of  Pollution  Prevention  and 

Toxics. 

(FR  Doc.  92-2039  Filed  1-27-92:  &4S  am] 

MLLiNOCOOC( 


[OPPTS-140169:  FRL-4009-7] 

Access  to  Confidential  Business 
Infonnation  by  ICF  Intemationai, 
incorporated 

aoenCy:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  authorized  its    • 
contractor,  ICF  International. 
Incorporated  (ICF),  of  Fairfax.  Virginia, 
and  Washington.  DC.  for  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  4,  5,  6,  and  8  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be  confidential 
business  information  (CBI). 

dates:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  February  11. 1992. 

FOR  FURTNCR  INFORMATION  CONTACT: 

David  Kling.  Acting  Director.  TSCA 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-545.  401  M  SL,  SW.. 
Washington,  DC  2046a  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPUEMENTARV  INFORMATION:  Under 
contract  number  68-D1-0126.  contractor 
ICF,  of  9300  Lee  Hwy..  Fairfax,  VA.  and 
1850  K  St.,  NW.,  suite  1000.^ Washington. 
DC.  will  assist  the  Office  of  Pollution 
Prevention  and  Toxics,  (OPPT)  in  the 
assessment  of  human  health  and 
ecological  effects  of  new  and  existing 
chemicals  under  sections  4,  5.  6,  and  8  of 
TSCA. 

In  accordance  with  40  CFR  2.306()).  ' 
EPA  has  determined  that  under  EPA 
contract  number  66-D1-0126.  ICF  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4.  5,  6,  and  8  of  TSCA  to 
perform  successfully  the  duties  spiecified 
under  the  contract.  ICF  personnel  will 
be  given  access  to  information 
submitted  to  EPA  under  sections  4.  S,  6. 
and  8  of  TSCA.  Some  of  the  information 
may  be  claimed  or  determined  to  be 
CBL 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
4.  5,  6,  and  8  of  TSCA  that  EPA  may 
provide  ICF  acoeM  to  these  CBI 
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materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters,  ICF's  Fairfax.  VA.  and 
Washington.  DC  sites  only. 

ICF  will  be  authorized  access  to 
TSCA  CBI  at  its  facilities  under  the  EPA 
"Contractor  Requirements  for  the 
Control  and  Security  of  TSCA 
Confidential  Business  Information" 
security  manual.  EPA  will  approve  ICFs 
security  certiHcation  and  perform  the 
required  inspection  of  its  facilities  and 
ensure  that  the  facilities  are  in 
compliance  with  the  manual.  Upon 
completing  review  of  the  CBI  materials, 
ICF  will  return  all  transferred  materials 
to  EPA. 

Clearartte  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1994. 

ICF  personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  January  17, 1992. 

Linda  A.  Traveia, 

Director,  Information  Management  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

[FR  Doe.  92-2038  Filed  l-27-«2;  f:45  am] 

■RUm  COOC  lfiM>-60-F 


r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applicatlone  for  Consolidated  Hearing 

1.  The  Commissidn  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  noncommercial 
FM  station: 


Applicant    Cityand 
State 

Re  No. 

MM 

docket 
No. 

A.  North  Carofina 
Central  University; 
Ourtiam.NC. 

B.  Central  Florida 

Foundation,  Inc.; 
Durtiam.NC. 

BPED- 
890313MY 

BPED- 
90071 7MC 

91-291 

l^fnvironfTiental  impact.  A,  B. 

2.  307(b)— NorKomrnerdal  Educational.  A,  B: 

3.  Ultimate.  A,  B. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  tmder  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 


The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  are  any  non-standardized 
issuesjn  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
in3pection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Downtown  Copy  Center,  1114  21st  Street 
NW.,  Washington,  DC  20036  (telephone 
202-452-1422). 
W.  Ian  Gay, 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  bureau. 
[FR  Doc.  92-2065  Filed  1-27-92;  B:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Coastal  Barrier  Improvement  Act 
Property  Availability;  100  Acres,  Lee 
County,  Florida 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Homewood 
Subdivision,  Blocks  1  through  25, 
according  to  the  plat  thereof  as  recorded 
in  Plat  Book  7,  Page  52  of  the  Public 
Records  of  Lee  County,  Florida  is 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  Notices  of  Serious 
Interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  Federal  Deposit 
Insurance  Corporation  until  April  27. 
1992. 

addresses:  All  written  Notices  of 
Serious  Interest  must  be  submitted  to 
Denise  Langlois  Brown,  Legal 
Department,  Federal  Deposit  Insurance 
Corporation,  P.O.  Box  725003,  Orlando. 
Florida  32872-5003,  (407)  249-5387,  Fax 
(407)  282-0180. 

SUPPLEMENTARY  INFORMATION:  The 
property  is  more  fully  described  as 
Homewood  Subdivision.  Blocks  1 
through  25,  according  to  the  plat  thereof 
as  recorded  in  Plat  Book  7,  Page  52  of 
the  Public  Records  of  Lee  Cotmty, 
Florida.  The  property  consists  of  100 
acres  of  tmimproved  land  in  Lee  County. 
Florida.  The  property  to  the  east  of 


subject  property  is  owned  by  the  City  of 
Fort  Myers  and  is  being  used  as  a 
municipal  golf  course.  The  property  is 
currentiy  zoned  low  density  residential. 

Written  Notices  of  Serious  Interest  to 
purchases  or  effect  other  transfer  of  the 
property  must  be  submitted  by  April  27. 
1992  to  Denise  Langlois  Brown  at  the 
above  address  and  in  substantially  the 
following  form: 

NOTICE  OF  SERIOUS  INTEREST:  RE:  100 
Acres,  Lee  County,  Florida.  This  Notice 
of  Serious  Interest  is  tendered  in 
accordance  with  section  10  of  the 
Coastal  Barrier  Improvement  Act  and 
publication  in  the  Federal  Register  of  a 
Notice  of  Availability  on  January  28, 
1992  with  respect  to  the  100  Acre 
property  in  Lee  County,  Florida. 

TTie  (Name  and  Address  of  the 
Agency  or  Other  Qualified 
Organization)  is  eUgible  to  submit  this 
notice  under  criteria  set  forth  Public 
Law  101-591.  section  10(b)(2). 

The  (Name  of  Agency  or  Other 
Qualified  Organization)  intends  to  use 
this  property  primarily  for  wildlife 
refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural  or 
natural  resource  conservation  purposes. 

The  proposed  terms  of  purchase  or 
transfer  are  as  follows:  [Insert  Terms  of 
Purchase]. 

Dated:  January  22, 1992. 
Federal  Deposit  Insurance  Corp. 
Hoyle  L  Rolwuon. 
Executive  Secretary. 
[FR  Doc.  92-2050  Filed  1-27-92;  8:45  am] 
BUMQ  COOE  •714-01-11 


FEDERAL  RESERVE  SYSTEM 

Community  Banlcers,  Inc.;  Application 
to  Engage  de  novo  in  Permissil>le 
Nonbanldng  Activities 

The  company  Usted  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  Uie  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)T8))  and  }  225.21(a)  of  Regulation 
Y  (12  CFR  225.Zl(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


UMI 


Fadaral  Regittw  /  Vol.  57,  No.  18  /  Tuesday.  January  28.  1992  /  Notices 


3205 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ofHces  of  die  Board  of 
Governors  not  later  than  February  18, 
1992. 

A.  Fedaral  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street  Dallas.  Texas  75222: 

1.  Community  Bankers,  Inc., 
Granbuty,  Texas;  to  engage  de  novo  in 
making  and  acquiring  commercial  loans 
pursuant  to  |  225.25(b)(1)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  North  Central  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  22. 1992.   . 
IsBnifer ).  lohaaoa. 
Associate  Secretary  of  the  Board 
[FR  Doc.  92-1983  Filed  1-27-92;  8:45  am] 
MUJNG  COOS  nw-oi-f 


Northwest  Rnancial  Corp^  Acquisition 
of  Company  Engagod  in  Psrmissibis 
Nonbanidng  Activities 

The  organization  listed  in  this  notice 
has  apphed  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  availaUe  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  dieir  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  parfy 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ofHces  of  the  Board  of 
Governors  not  later  than  February  18, 
1992. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Northwest  Financial  Coip,  Spencer. 
Iowa;  to  acquire  Northwest  Federal 
Savings  Bank.  Spencer,  Iowa,  and 
thereby  engage  in  operating  a  savings 
association  pursuant  to  9  225.25(b)(9); 
making,  acquiring  and  servicing  loans  or 
other  extensions  of  credit  pursuant  to  | 
225.25(b)(1);  acting  as  agent  in  the  sale 
of  credit  related  insurance  pursuant  to  S 
225.25(b)(8)(i);  and  the  sale  of  general 
insurance  in  towns  with  populations  of 
less  than  5.000  pursuant  to  9 
225.25(b)(8)(iii);  and  acting  as  agent  for 
the  sale  of  load  and  no-load  mutual 
funds  and  also  providing  discount 
brokerage  services  pursuant  to  9 
225.25(b)(15)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  22, 1992. 
lennifer  J.  lafanMn, 
Associate  Secretary  of  the  Boafd. 
(FR  Doc.  92-1964  Filed  1-27-82;  8:4S  am] 
MUMQ  CODC  tllO-OI-r 


Peoples  Financial  Corporation; 
Formation  of,  AcquMtion  by,  or 
Merger  or  Danx  iiONnng  vompanies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holdmg  Company 


Act  (12  U.S.C  1842)  and  9  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Conunents  regarding  this  application 
must  be  received  not  later  than  February 
18. 1992. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street  St  Louis.  Missouri  63166: 

1.  Peoples  Financial  Corporation, 
Paducah.  Kentucky;  to  acquire  lOO 
percent  of  the  voting  shares  of  Bank  of 
Murray.  Murray.  Kentucky. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  January  22. 1992. 
Jafmirat  )•  |ofaotoii. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-1985  Filed  1-27-02: 8:45  am] 
wujNO  coot  ssie-oi-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Reeourees  and  Services 


Nationai  Vaccine  Infury  Compensation 
Program;  Ust  of  Petitions  RecehMd 

agency:  Public  Health  Service.  HHS. 
action;  Notice. 

summary:  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  Program"),  as  required  by  section 
2112(b)(2)  of  the  PHS  Act  as  amended. 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Cl^ns  Court  is  charged 
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by  statute  with  responsibility  for 
considering  and  acting  upon  the 
petitions. 

ran  FUftTHER  INF0RMAT10M  CONTACT: 

For  information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk.  United 
States  Claims  Court.  717  Madison  Place, 
NW..  Washington.  DC  20005,  (202)  633- 
7257.  For  information  on  the  Public 
Health  Service's  role  in  the  Program, 
contact  the  Administrator,  Vaccine 
Injury  Compensation  Program.  6001 
Montrose  Road,  room  702,  Rockville.  MD 
20852,  (301)  443-6593. 

SUPPLEHENTARY  INFORMATION:  The 

Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa-10 
et  seq,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Claims  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Services,  who  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
his  responsibility  under  the  Program  to 
PHS.  The  Claims  Court  is  directed  by 
statute  to  appoint  special  masters  who 
take  evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect  to 
injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act.  This  Table  lists  for  edch 
covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the  condition 
was  caused  by  one  of  the  listed 
vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b](2),  requires  that  the 
Secretary  publish  in  the  Federal  Register 
a  notice  of  each  petition  filed.  Set  forth 
below  is  a  partial  list  of  petitions 
received  by  PHS  on  September  28. 1990, 
and  October  1. 1990.  { 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  infoimation" 
relating  to  the  following: 


U  Mi 


1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated  to 
the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2114 
of  the  PHS  Act)  but  which  was  caused 
by"  one  of  the  vaccines  referred  to  in 
the  table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  symptom 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies-of  the  information 
with  the  Clerk  of  the  U.S.  Claims  Court 
at  the  address  listed  above  (under  the 
heading  "FOR  further  information 
CONTACT"),  with  a  copy  to  PHS 
addressed  to  Director,  Bureau  of  Health 
Professions,  5600  Fishers  Lane,  Room  8- 
05,  Rockville,  MD  20857.  The  Court's 
caption  (Petitioner's  Name  v.  Secretary 
of  Health  and  Human  Services)  and  the 
docket  number  assigned  to  the  petition 
should  be  used  as  the  caption  for  the 
written  submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Kristina  Riffle  on  behalf  of  Lindsay  Kiser, 

Charleston,  West  Virginia,  Claims  Court 
Number  90-2025  V 

2.  Ronald  Mayfield  on  behalf  of  Josh 

Mayfield,  Shawnee  Mission,  Kansas, 
Claims  Court  Number  90-2026  V 

3.  John  Casque  on  behalf  of  Jennifer  Casque, 

Dillon,  South  Carolina,  Claims  Court 
Number  90-2027  V 

4.  Patricia  Greway  on  behalf  of  John  Greway, 

Deceased,  Philadelphia.  Pennsylvania, 
Claims  Court  Number  90-2028  V 

5.  Chris  Foster  on  behalf  of  David  Foster, 

Deceased.  North  Hollywood,  California, 
Claims  Court  Number  90-2029  V 

6.  Peggy  Risso  on  behalf  of  Brian  Risso, 

Bellevue,  Washington,  Claims  Court 
Number  90-2030  V 


7.  Teresa  Pratt  on  behalf  of  Michael  Pratt 
Tacoma,  Washington,  Claims  Court 
Number  90-2031  V 

a.  Delores  Williams  on  behalf  of  David 
Williams,  Portsmouth,  Virginia.  Claims 

.     Court  Number  90-2032  V 

9.  Roland  Joseph  on  behalf  of  Tamara  Joseph. 

Deceased,  Lawrenceville,  New  Jersey. 
Claims  Court  Number  90-2033  V 

10.  Catherine  Howett.  South  Bend.  Indiana. 

Claims  Court  Number  90-2034  V 

11.  Karen  Meyer  on  behalf  of  Joshua  Banks. 

Deceased.  Englewood,  Colorado,  Claims 
Court  Number  90-2035  V 

12.  Mary  Lassiter  on  behalf  of  Eric  Lassiter, 

New  York,  New  York,  Claims  Court 
Number  90-2036  V 

13.  John  Brown  on  behalf  of  Billy  Brown, 

,    Chattanooga,  Tennessee,  Claims  Court 
Number  90-2037  V 

14.  Bonnie  Ware'on  behalf  of  Christopher 

Bonniwell,  Richmond,  Virginia,  Claims 
Court  Number  90-2039  V 

15.  Robert  and  Adrienne  Koon  on  behalf  of 

Caroline  Koon,  Deceased,  Delta  Jimction, 
Alaska,  Claims  Court  Number  90-2040  V 

16.  Kathy  Anderson  on  behalf  of  Devan 

Anderson,  Bridgeport,  Connecticut. 
Claims  Court  Number  90-2041 V 

17.  Lawrence  Callahan  on  behalf  of  Rebecca 

Callahan,  Fairfax.  Virginia.  Claims  Court 
Number  90-2042  V 

18.  Howard  Hansen,  Jr.,  on  behalf  of  Howard 

Hansen,  III,  Fort  Gordon.  Georgia, 
Claims  Court  Number  90-2043  V 

19.  Brian  Berg  on  behalf  of  Teresa  Berg. 

CoUingswood,  New  Jersey.  Claims  Court 
Number  90-2044  V 

20.  Martha  Ultimo  on  behalf  of  Dante  Ultimo. 

Rutherford.  New  Jersey.  Claims  Court 
Number  90-2045  V 

21.  Clayton  Lincobi  on  behalf  of  Erica 

Lincoln,  Baton  Rouge,  Louisiana,  Claims 
Court  Number  90-2046  V 

22.  Lorenzo  and  Violet  Silva  on  behalf  of 

Gary  Silva,  Northern  Mariana  Islands, 
Guam,  Claims  Court  Number  90-2047  V 

23.  Cynthia  Hand  on  behalf  of  Dylan  Gould, 

Palm  Bay,  Florida,  Claims  Court  Number 
90-2048  V 

24.  Deborah  Famsworth  on  behalf  of  Melissa 

Famsworth,  Commack,  New  York, 
Claims  Court  Number  90-2049  V 

25.  Mary  Kunz  on  behalf  of  Edward  Kunz, 

Midland  Park,  New  Jersey,  Claims  Court 
Number  90-2050  V 

26.  Kathleen  Fern  on  behalf  of  Kevin  and 

Patrick  Fern,  Washington,  D.C.,  Claims 
Court  Number  90-2051  V 

27.  Edward  Cousins  on  behalf  of  Shannon 

Cousins,  Alexandria,  Virginia,  Claims 
Court  Number  90-2052  V 

28.  Nostratollah  Jadali  on  behalf  of  Maryam 

Jadali,  Wheaton.  Maryland.  Claims  Court 
Number  90-2053  V 

29.  Gwendolyn  Babin  on  behalf  of  LoHta 

Babin,  Alexandria.  Virginia,  Claims 
Court  Number  90-2054  V 

30.  Dolores  Balough  on  behalf  of  Joseph 

Balough,  Deceased.  Defiance,  Ohio, 
Claims  Court  Number  90-2055  V 

31.  Linda  Jordan,  Burlington,  Iowa,  Qaims 

Court  Number  90-2056  V 
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32.  Linda  Pepe  on  behalf  of  Michael  Pepe. 

Alexandria.  Virginia,  Claims  Court 
Number  90-2057  V 

33.  Cynthia  Brake  on  behalf  of  Christopher  , 

Brake,  Pittsburgh.  Pennsylvania.  Claims 
Court  Number  90-2058  V 

34.  Margaret  Bride  on  behalf  of  Deborah 

Bride.  Caparra  Heights,  Puerto  Rico. 
Claims  Court  Number  90-2059  V 

35.  Richard  Clark  on  behalf  of  Brandon  Clark. 

Dequincy,  Louisiana,  Claims  Court 
Number  90-2060  V 

36.  Teny  Mclver  on  behalf  of  Jason  Mclver. 

Tampa,  Florida.  Claims  Court  Number 
90-2061  V 

37.  Robert  and  Judith  Scutt  on  behalf  of 

Christopher  Scutt,  Kingston,  New  York, 
Claims  Court  Number  90-2062  V 

38.  Kathleen  Martin  on  behalf  of  Clifton 

Martin,  Deceased,  Lakehurst,  New 
Jersey,  Claims  Court  Number  90-2063  V 

39.  W.  Allen  Lee,  III,  on  behalf  of  Mary  Lee, 

Deceased,  Trenton,  New  Jersey.  Claims 
Court  Number  90-2064  V 

40.  Bryan  Rucker  St.,  on  behalf  of  Bryan 

Rucker.  Jr.,  San  Bernardino,  California. 
Claims  Court  Number  90-2065  V 

41.  Brad  Reger  on  behalf  of  Naomi  Reger. 

Susanville,  California,  Claims  Court 
Number  90-2066  V 

42.  Doris  Knudsen  on  behalf  of  Debra 

Knudsen.  Sioux  City,  Iowa,  Claims  Court 
Number  90-2067  V 

43.  Stephen  Dnimm  on  behalf  of  Matthew 

Drumm,  Denver,  Colorado,  Claims  Court 
Number  90-2068  V 

44.  Jennifer  Rudinser,  Huron,  Ohio.  Claims 

Court  Number  90-2069  V 

45.  Janice  and  Virgil  Hoffman  on  behalf  of 

Mary  Hoffman.  Hickory,  North  Carolina, 
Claims  Court  Number  90-2070  V 

46.  Richard  Chase.  Baltimore,  Maryland. 

Claims  Court  Number  90-2071  V 

47.  Daniel  Harvey  on  behalf  of  Kirt  Harvey. 

Peru,  Indiana,  Claims  Court  Number  90- 
2072  V 

48.  Michael  Hewitt  on  behalf  of  Sean  Hewitt, 

San  Antonio,  Texas.  Claims  Court 
Number  90-2073  V 

49.  Carolyn  Busby  on  behalf  of  Wayne 

Batchan,  Huntsville,  Alabama,  Claims 
Court  Number  90-2074  V 

50.  Cuillermo  Paniagua  on  behalf  of  Kristina 

Paniagua,  Santa  Clara,  California,  Claims 
Court  Number  90-2075  V 

51.  Haskell  Hensley  on  behalf  of  Josh 

Hensley.  Johnson  City.  Tennessee. 
Claims  Court  Number  90-2076  V 

52.  Tuomo  Kanervikkoaho  on  behalf  of  Erkki 

Kanervikkoaho,  Hopewell  Junction,  New 
York,  Claims  Court  Number  90-2077  V 

53.  Frederic  Kirkpatrick  on  behalf  of  Jeremy 

Kirkpatrick,  Deceased,  Pasadena,  Texas, 
Claims  Court  Number  90-2078  V 

54.  Anthony  Bloink  on  behalf  of  Ann  Bloink. 

Deceased,  Port  Huron,  Michigan,  Claims 
Court  Number  90-2079  V 

55.  Donald  Benton.  Jacksonville,  Florida. 

Claims  Court  Number  90-2080  V 

56.  Rufus  Cook  on  behalf  of  Jonathan  Cook. 

Deceased.  Monroe.  Louisiana,  Claims 
Court  Number  90-2081  V 

57.  James  Hawxwell  on  behalf  of  Jeffrey 

Hawxwell,  Windham,  Maine,  Claims 
Court  Number  90-2082  V 


58.  Roman  Brunner  on  behalf  of  Charles 

Brunner.  Mauston,  Wisconsin,  Claims 
Court  Number  90-2083  V 

59.  Martha  Yuhnke  on  behalf  of  Michael 

Yuhnke,  Anaheim.  California,  Claims 
Court  Number  90-2084  V 

60.  Mary  Denning  on  behalf  of  William 

Denning,  Jr.,  Dunn,  North  Carolina, 
Claims  Court  Number  90-2085  V 

61.  Walter  Jonas  on  behalf  of  Kevin  Jonas. 

Marshfield.  Wisconsin,  Claims  Court 
Number  90-2086  V 

62.  Lisa  La  Rock  on  behalf  of  Nathan  La 

Rock.  Green  Bay.  Wisconsin,  Claims 
Court  Number  90-2087  V 

63.  Sara  Knutson  on  behalf  of  Camden 

Hookstead.  Janesville.  Wisconsin, 
Claims  Court  Number  90-2088  V 

64.  Lucille  Layne  on  behalf  of  Terence  Layne. 

Oradell.  New  Jersey.  Claims  Court 
Number  90-2089  V 

65.  Jimmie  Branam  on  behalf  of  Jeffrey 

Branam.  Portland,  Oregon,  Claims  Court 
Number  90-2090  V 

66.  Keane  Kitzman  on  behalf  of  Jennifer 

Kitzman,  Scottsdale,  Arizona,  Claims 
Court  Number  90-2091  V 

67.  Wayne  Stevenson  on  behalf  of  Nicole 

Stevenson.  Fresno,  California.  Claims 
Court  Number  90-2092  V 

68.  Sudhir  Patel  on  behalf  of  Rupal  Patel. 

Philadelphia,  Pennsylvania,  Claims  Court 
Number  90-2093  V 

69.  Sherry  Bryan  on  behalf  of  Misty  Bryan. 

Tyler,  Texas,  Claims  Court  Number  90- 
2094V 

70.  Kelly  Peterson  on  behalf  of  Tucker 

Peterson.  Helena,  Montana.  Claims  Court 
Number  90-2095  V 

71.  Gregory  LeMair  on  behalf  of  Brooke 

LeMair,  Deceased.  Sioux  Falls,  South 
Dakota.  Claims  Court  Number  90-2096  V 

72.  Lynette  Rupp,  Xenia,  Ohio,  Claims  Court 

Number  90-2097  V 

73.  Jamie  Travis  on  behalf  of  Christy 

McCarthy,  Bay  City,  Texas,  Claims  Court 
Number  90-2098  V 

74.  Thomas  Harris  on  behalf  of  Stefani 

Harris.  RAF  Alconbury,  United  Kingdom. 
Claims  Court  Number  90-2099  V 

75.  Roderick  Kulik.  Pittsburgh,  Pennsylvania. 

Claims  Court  Number  90-2100  V 

76.  Jolea  Swann  on  behalf  of  Rebecca  Swann. 

Cuyahoga  Falls,  Ohio,  Claims  Court 
Number  90-2101  V 

77.  Debbie  Powers  on  behalf  of  Ryan  Gray. 

Toledo,  Ohio,  Claims  Court  Number  90- 
2102  V 

78.  Michael  Gabbard  on  behalf  of  Adam 

Gabbard.  Bowling  Green,  Kentucky. 
Claims  Court  Number  90-2103  V 

79.  Cheri  Gillespie  on  behalf  of  Megan 

Gillespie.  Urbana.  Illinois,  Claims  Court 
Number  90-2104  V 

80.  James  Kitchin  on  behalf  of  James  Kitchin, 

Jr.,  Deceased,  Nuernberg.  West  Germany. 
Claims  Court  Number  90-2105  V 

81.  Lyle  Koopman  on  behalf  of  Chad 

Koopman,  Hendricks.  Minnesota,  Claims 

Court  Number  90-2106  V 
B2.  Ellen  Dauchy,  Berkeley,  California,  Claims 

Court  Number  90-2107  V 
83.  Elizabeth  Duhs,  Cincinnati,  Ohio.  Claims 

Court  Number  90-2108  V 


84.  Kenneth  Orashan  on  behalf  of  Katherine 

Orashan.  Aurora.  Colorado,  Claims 
Court  Number  90-2109  V 

85.  Jerry  Bissegger,  Montpelier,  Idaho.  Claims 

Court  Number  90-2110  V 

86.  Gary  Levis  on  behalf  of  Ashley  Levis. 

Chalmette.  Louisiana.  Claims  Court 
Number  90-2111  V 

87.  Catherine  Fiorenza.  Beaumont.  Texas. 

Claims  Court  Number  90-2112  V 

88.  Donald  Bliss  on  behalf  of  David  Bliss.  Ann 

Arbor,  Michigan,  Claims  Court  Number 
90-2113  V 

89.  Barbara  Judd  on  behalf  of  Latosha  Judd, 

Ft.  Ritchie,  Maryland,  Claims  Court 
Number  90-2114  V 

90.  Gerald  Hartman  on  behalf  of  Shannon 

Hartman,  St.  Paul.  Minnesota,  Claims 
Court  Number  90-2115  V 

91.  Melissa  Lamar  on  behalf  of  Joshua  Lamar. 

Starkville,  Mississippi,  Claims  Court 
Number  90-2116  V 

92.  David  Fennel  on  behalf  of  Sarah  Fennel. 

Irving,  Texas,  Claims  Court  N'umber  90- 
2117  V 

93.  Redmond  Hutchison,  Jackson,  Mississippi. 

Claims  Court  Number  90-2118  V 

94.  Lester  Gamer  on  behalf  of  Lenore  Gamer, 

Natchitoches,  Louisiana,  Claims  Court 
Number  90-2119  V 

95.  Kalynn  Linger.  Akron,  Ohio.  Claims  Court 

Number  90-2120  V 

96.  Ma  urine  Brown  on  behalf  of  Cynthia 

Brown.  Salem.  Oregon.  Claims  Court 
Number  90-2121  V 

97.  Judy  Pennywell  on  behalf  of  Antonio 

Pennywell.  Shreveport,  Louisiana, 
Claims  Court  Number  90-2122  V 

98.  Jack  Nichols  on  behalf  of  Trislian  Nichols. 

Bozeman.  Montana.  Claims  Court 
Number  90-2123  V 

99.  Carol  Lyman.  Watertown.  New  York, 

Claims  Court  Number  90-2124  V 

100.  Deborah  Brinson,  Glencoe.  Illinois, 
Claims  Court  Number  90-2125  V 

101.  Raymond  Andews  on  behalf  of  Kristen 
Andrews.  Chillicothe,  Ohio,  Claims  Couii 
Number  90-2126  V 

102.  William  Stevenson  on  behalf  of  Chadrick 
Stevenson.  Amory.  Mississippi,  Claims 
Court  Number  90-2127  V 

103.  Robert  W.  Collins.  New  York.  New  York. 
Claims  Court  Number  90-2128  V 

104.  Daniel  Lambert,  Grand  Junction. 
Colorado.  Claims  Court  Number  90-2129 
V 

105.  James  and  Carol  Rein  on  behalf  of  Scott 
Rein,  Hastings,  Minnesota.  Claims  Court 
Number  90-2130  V 

106.  Philip  Connell  on  behalf  of  Kristi 
Connell.  Long  Branch.  New  Jersey, 
Claims  Court  Number  90-2131  V 

107.  Beveriy  Lopez  on  behalf  of  Sally  Lopez. 
Pueblo.  Colorado.  Claims  Court  Number 
90-2132  V 

108.  Patrick  Wertz  on  behalf  of  Amanda 
,  Wertz,  Murrysville,  Pennsylvania, 

Claims  Court  Number  90-2133  V 

109.  Rozelle  Smith  on  behalf  of  Julie  Owen, 
Canton,  North  Carolina,  Claims  Court 
Number  90-2134  V 

110.  Fred  Newman  on  behalf  of  Mary 
Newman.  North  Miami  Beach.  Florida. 
Claims  Court  Number  90-2135  V 
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111.  lames  Golden  on  behalf  of  Alitha 
Golden.  Decatur,  Alabama,  Qaima  Court 
Number  90-2136  V 

112.  Sharon  Straw  on  behalf  of  Theresa 
Straw,  Biloxi,  Miniaaippi,  Claims  Court 
Number  90-2137  V 

113.  Kriitan  Clark  on  behalf  of  Brian  Clark, 
Bakersfield,  California,  Claims  Court 
Number  90-2138  V 

114.  Darrick  Crouse,  Eldora,  Iowa,  Claims 
Court  Number  90-2139  V 

115.  George  Johnson,  Jr.,  Miami,  Florida, 
Claims  Court  Number  90-2140  V 

116.  Greg  Perkins  on  behalf  of  Jared  Perkins, 
Deceased,  Provo,  Utah,  Claims  Court 
Number  90-2141  V 

117.  Chad  Thomburg  on  behalf  of  Leslie 
Thomburg,  Shelby,  North  Carolina, 
Claims  Court  Number  90-2142  V 

118.  Ruthann  Evans  on  behalf  of  Kevin  Evans, 
Fontana,  California,  Claims  Court 
Number  90-2143  V 

119.  Mark  Sese  on  behalf  of  Daniel  Sese, 
Milwaukee,  Wisconsin,  Claims  Court 
Number  90-2144  V 

120.  Larry  Booker  on  behalf  of  Krista  Booker, 
Belen,  New  Mexico,  Claims  Court 
Number  90-2145  V 

121.  Mary  Ann  McKavanagh,  New  York,  New 
York,  Claims  Court  Number  90-2148  V 

122.  lames  Schulte  on  behalf  of  Luke  Schulte, 
Deceased,  Manchester,  Iowa,  Claims 
Court  Number  90-2147  V 

123.  Jan  Benedict  on  behalf  of  Bryan 
Totterdale,  St.  Clairsville,  Ohio,  Claims 
Court  Number  90-2148  V 

124.  David  McLeod  on  behalf  of  Addie 
McLeod,  Orlando,  Florida,  Claims  Court 
Number  90-2149  V 

125.  Susan  Fraenzl,  Milwaukee,  Wisconsin, 
Claims  Court  Number  90-2150  V 

126.  Kristi  Fry  on  behalf  of  Justin  Fry, 
Muskogee,  Oklahoma,  Claims  Court 
Number  90-2151  V 

127.  Paul  Ciaccio  on  behalf  of  Anita  Ciaccio, 
Brooklyn,  New  York,  Claims  Court 
Number  90-2152  V 

128.  Rocky  Rider,  Ville  Platte,  Louisiana. 
Claims  Court  Number  90-2153  V 

129.  Sheila  and  Brad  Kahler  on  behalf  of  Kirk 
Kahler,  Winner,  South  Dakota,  Claims 
Court  Number  90-2154  V 

130.  George  Kleinpeter.  Houston,  Texas, 
Claims  Court  Number  90-2155  V 

131.  Hal  Smith  on  behalf  on  Laura  Smith, 
Valley,  Alabama,  Claims  Court  Number 
90-2156  V 

132.  Emerick  Huber  on  behalf  of  Christopher 
Huber.  Omaha,  Nebraska,  Claims  Court 
Number  90-2157  V 

133.  Paula  Schultz,  Homewood,  Illinois, 
Claims  Court  Number  90-2158  V 

134.  Anthony  Marone  on  behalf  of  Stephen 
Marone,  Deceased,  New  York,  New 
York,  Claims  Court  Number  90-2159  V 

135.  Robert  Brieske  on  behalf  of  Amanda 
Brieske.  La  Crosse,  Wisconsin,  Claims 
Court  Number  90-2160  V 

136.  Lonna  Otis  on  behalf  of  Ron  Otis, 
Portage,  Indiana,  Claims  Court  Number 
90-^61  V 

137.  Opal  Carr,  Laurel,  Mississippi,  Claims 
Court  Number  90-2162  V 

138.  EUxabeth  Ward,  Bronte,  Texaf,  Claims 
Court  Number  90-2163  V 
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139.  Ilene  Byrne  on  behalf  of  Lori  Byrne,  West 
New  Yoric  New  Jersey,  Claims  Court 
Number  90-2164  V 

140.  Mary  Pearce  on  behalf  of  Jenny  Pearce, 
Abington,  Pennsylvania,  Claims  Court 
Number  90-2165  V 

141.  Mark  Huffman  on  behalf  of  Sarah 
Huffman.  Santa  Ana,  California,  Claims 
Court  Number  90-2166  V 

142.  Kathleen  Spitznagel  on  behalf  of  David 
SpitznageL  Covington,  Louisiana,  Claims 
Court  Number  90-2167  V 

143.  Linda  Smart  on  behalf  of  Johnathan 
Smart  Mobile,  Alabama,  Claims  Court 
Number  90-2168  V 

144.  Mary  Kelly,  Houston,  Texas,  Claims 
Court  Number  90-2169  V 

145.  Nancy  Dingley  on  behalf  of  Rebecca 
Dingley,  St  Matthews.  South  Carolina. 
Claims  Court  Number  90-2170  V 

146.  Cecil  Butler  on  behalf  of  Bobby  Butler, 
Augusta,  Georgia,  Claims  Court  Number 
90-2171  V 

147.  Sondria  Graham  on  behalf  of  James 
Graham,  Deceased,  Fort  Worth,  Texas, 
Claims  Court  Number  90-2172  V 

148.  Danna  Mattson,  Moreno  Valley, 
California,  Claims  Court  Number  90^173 
V 

149.  Antoinette  Crewal,  Westminster, 
California,  Qaims  Court  Number  90-2174 
V 

150.  Ethel  Baskin  on  behalf  of  Bobby  Baskin, 
Chicago,  Illinois.  Claims  Court  Number 
90-2175 V 

151.  Janice  Periman,  Atlanta,  Georgia,  Claims 
Court  Number  90-2176  V 

152.  David  and  Donna  Quist  on  behalf  of 
Michael  Quist,  Columbus,  Ohio,  Claims 
Court  Number  90-2177  V 

153.  Richard  Hill  on  behalf  of  Wendy  Hill, 
Wichita,  Kansas,  Claims  Court  Number 
90-2178  V 

154.  Joseph  Dunn  on  behalf  of  Kendra  Dunn, 
Deceased,  Ventura,  California,  Claims 
Court  Number  90-2179  V 

155.  Armando  Torres  on  behalf  of  Armando 
Colon,  Coamo,  Puerto  Rico,  Claims  Court 
Number  90-2180  V 

156.  Joyce  Robertson,  Birmingham,  Alabama, 
Claims  Court  Number  90-2181  V 

157.  Herbert  Scofield  on  behalf  of  Connie 
Scofleld,  Deceased,  La  Porte,  Indiana, 
Claims  Court  Number  90-2182  V 

158.  Robert  Nurin  on  behalf  of  Michael  Nurin, 
Rutland,  Vermont  Claims  (Dourt  Number 
90-2163  V 

159.  Judith  Rizzo,  on  behalf  of  Ryan  Rizzo, 
Youngtown,  Ohio,  Claims  Court  Number 
90-2184  V 

» 160.  Margaret  Lambert  on  behalf  of  Donald 
Lambert  Grand  Rapids,  Michigan, 
Claims  Court  Number  90-2185  V 

161.  Linda  Peace  on  behalf  of  Desiree  Peace, 
Scottsdale,  Arizona,  Claims  Court 
Number  90-2186  V 

162.  Phyllis  Volkens  on  behalf  of  Audrey 
Farr,  Des  Moines,  Iowa,  Claims  Court 
Number  90-2187  V 

163.  Carol  Jones  on  behalf  of  Richard  Cave. 
Philadelphia,  Pennsylvania,  Claims  Court 
Number  90-2188  V 

164.  Carolyn  Hulbert  on  behalf  of  Travis 
Hulbert  Salt  Lake  City,  Utah,  Claims 
Court  Number  90-2189  V 


165.  Steve  and  Mary  Gaub  on  behalf  of  Chris 
Gaab,  Pientywood,  Montana,  Claims 
Court  Number  90-2190  V 

166.  Ruth  Reed  on  behalf  of  Jonathan  Reed, 
Oielmsfotd,  Massachusetts,  Qaims 
Court  Number  90-2191  V 

167.  Iris  Martin  on  behalf  of  Margaret  Aho. 
Deceased.  Louisville,  Kentucky.  Claims 
Court  Number  90-2192  V 

168.  Frandsco  (}omez  on  behalf  of  Marco 
Gomez,  Dallas,  Texas,  Claims  Court 
Number  90-2193  V 

16S.  Joanne  Coones  on  behalf  of  Susan 
Coones,  Ilion,  New  York,  Claims  Court 
Number  90-2194  V 

170.  Mario  Dominquez,  Odessa,  Texas, 
Qaims  Court  Number  90-2195  V 

171.  Howard  Grimes  on  behalf  of  Andrew 
Grimes,  Adanta,  Georgia,  Qaims  Court 
Number  90-212196  V 

172.  Lane  Goff  on  behalf  of  Adam  Goff, 
Mobile,  Alabama,  Claims  Court  Number 
90-2197  V 

173.  Maria  Skalka  on  behalf  of  Lisa  Skalka, 
Deceased,  Chicago,  Illinois,  Claims  Court 
Number  90-2198V 

174.  Peter  Muserlian  on  behalf  of  Jane 
Muserlian,  Syracuse,  New  York,  Qaims 
Court  Number  90-2199  V 

175.  Charles  Joines  on  behalf  of  Christopher 
Joines,  Russellville,  Kentucky,  Claims 
Court  Number  90-2200  V 

176.  Joseph  Eanes  on  behalf  of  Rowdy  Eanes, 
Hanau,  Germany,  Qaims  Court  Number 
90-2201  V 

177.  Jacqueline  Brown  on  behalf  of  Michael 
Ugoci,  Deceased,  Syracuse,  New  York, 
Claims  Court  Number  90-2202  V 

17a  Marin  Diaz  on  behalf  of  CaHin  Diaz, 
West  New  Yoric,  New  Jersey,  Claims 
Court  Number  90-2203  V 

179.  Cordelia  Allen  on  behalf  of  Melissa 
Allen,  Winston-Salem,  North  Carolina, 
Qaims  Court  Number  90-2204  V 

180.  Randy  Whewell  on  behalf  of  Rebecca 
Whewell,  Jacksonville,  Illinois,  Claims 
Court  Number  90-2205  V 

181.  Mary  Jones  on  behalf  of  Tami  Jones,  Fort 
Carson,  Colorado,  Claims  Court  Number 
90-2206  V 

182.  Kenneth  Harris,  Embudo,  New  Mexico, 
Claims  Court  Number  90-2207  V 

183.  Donna  Wagner,  Durham,  North  Carolina, 
Claims  Court  Number  90-2208  V 

184.  Cheryl  Zaag,  Ocean  City,  New  Jersey, 
Claims  Court  Number  90-2209  V 

185.  Erik  Larsen,  Burbank,  California,  Claims 
Court  Number  90-2210  V 

186.  Joseph  and  Rosemary  Popp  on  behalf  of 
Annette  Popp,  Deceased,  Royalton, 
Minnesota,  Claims  Court  Number  90- 
2211V 

187.  Erika  Cain  on  behalf  of  David  Cain, 
Demotte,  Indiana,  Qaims  Court  Number 
90-2212  V 

18&  Catherine  Vincuilla  on  behalf  of  Jamie 
Vincuilla,  Waltham,  Massachusetts, 
Qaims  Court  Number  90-2213  V 

189.  Christopher  Baggot  Union  City, 

California,  Qaims  Court  Number  90-2214 
V 

19a  Carol  ntczko  on  behalf  of  Tammie 

Petrozelk,  Mercer,  Pennsylvania.  Qaims 
Court  Number  90-2215  V 
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191.  Millioent  Keroe  on  behalf  of  VmietM 
Kerce,  Deoaa«aA  Klotgantown.  West 
Virginia,  Claims  Court  Number  90-2216  V 

192.  Bemiie  Pittman  on  behalf  of  loe  Pittman. 
Muskogee,  Oklahoma,  Claims  Court 
Number  90-2217  V 

193.  Timothy  McGuire  on  behalf  of  James 
McGttire,  Omaha.  Nebrarica.  Claims 
Court  Number  «>-2218  V 

194.  Robert  Roeales  on  behalf  of  Robert 
Garcia,  Huefauetenango,  Guatemala, 
Claims  Court  Number  90-2219  V 

195.  Raymond  G.  Boyd  on  behalf  of  Raymond 
D.  Boyd.  Fairbanks.  Alaska.  Claims 
Court  Number  90-2220  V 

196.  Donnie  Hartmann  on  behalf  of  Jemiiier 
Hartmann,  Ashland,  Kentucky.  Claims 
Court  Number  90-2221  V 

197.  Deborah  Farley  on  behalf  of  Rebecca 
Farley.  Los  Gatos.  California.  Claims 
Court  Number  90^2222  V 

19&  Terrance  Murphy  on  bdialf  of  David 
Murphy,  Zanesville,  Ohio.  Claims  Court 
Number  90-2223  V 

199.  Debra  Kemppainen  on  behalf  of  Ryan 
Kemppainen,  Boston.  Massachusetts. 
Claims  Court  Number  90-Z224  V 

200.  Rita  Lachman  on  behalf  of  Maxine 
Lachraan.  Bridgeton.  Missouri,  Claims 
Court  Number  90-2225  V 

Dated:  Jamiary  IB,  1992. 
Robert  G.UanMm. 
Adminittrator. 

(FR  Dec.  82-1914  Filed  1-27-82;  8:45  am) 
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National  Institutes  of  Health 

John  E.  Fogarty  International  Center 
for  Advanced  Study  in  the  Health 
Sciences;  Meeting  of  the  Fogarty 
International  Center  Advisory  Board 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  twentieth  meeting 
of  the  Fogarty  International  Center  (PIC) 
Advisory  Board,  February  11, 1982,  in 
the  Lawton  Chiles  International  House 
(Building  16],  at  the  National  Institutes 
of  Health. 

The  meeting  will  be  open  to  the  public 
from  6:30  a.m.  to  2:30  p.m.  The  morning 
agenda  will  include  a  report  by  the 
Director.  FIC,  a  review  of  the  AIDS 
International  Research  and  Training 
Program,  a  report  on  the  meeting  of  the 
Advisory  Committee  to  the  Director, 
NIH,  and  a  report  on  die  impact  of 
global  geopolitical  chains  on  U.S.    . 
science  and  technology  policy. 

The  afternoon  agenda  will  include  a 
presentation  by  tlw  Director,  NIR 

In  accordance  with  the  provisions  of 
secUons  552b(c](4)  and  552b(c)(6).  Title 
5,  U.S.C.  and  section  10(d]  of  Pub.  L  92- 
463,  the  meeting  will  be  closed  to  the 
public  from  2:30  p.m.  to  adjournment  for 
the  review  of  International  Research 
Fellowsfa^  and  Senior  fntemational 
FellowaUp  appUcadoas.  F^offarty 
International  Researck  CoUabocatioa 


Awards,  Scholars  nominations,  and 
proposals  far  Scholars'  coofereBces  and 
international  studies. 

Myra  Hakiu,  Committee  Management 
OfBcer,  Fogarty  International  Center, 
Building  31.  room  B2C08,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (a01-M6-149lj.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request 

Dr.  Coralie  Fariee,  Assistant  Director 
for  International  Legislation  and 
Advisory  Activities,  Fogarty 
International  Center  (Executive 
Secretary),  Building  31,  room  B2C08, 
telephone  301-496-1491,  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.154.  Special  International 
Postdoctoral  Research  Program  in  Acquired 
Immunodeficiency  S^idiome  and  Na  83iW. 
Senior  International  Awards  Program). 

Dated:  foBuary  13. 1982. 
SosoB  K.  FaldBan, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  92-1935  Filed  l-27-«2;  8:45  MB) 
8IUJNQ  cooE  n«e-ei-« 


National  Cancer  Institute;  Antended 
Notice  of  Meeting 

Notice  is  hereby  given  to  amend  the 
notice  of  the  National  Cancer  Advisory 
Board  Subcommittee  on  Cancer  Centers 
meeting  which  was  pubUshed  in  the 
Federal  Renter  (57  FR  1916)  on  January 
16. 1992. 

The  meeting  was  originally  scheduled 
to  be  held  on  January  26. 1992  at  Hyatt 
Regency  Hotel,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland.  It  will  now 
be  held  on  January  27  at  the  National 
Institutes  of  Health,  Building  31C. 
Conference  Room  8, 9000  Rockville  Pike. 
Bethesda.  Maryland  20892.  This  meeting 
is  being  re-scheduled  due  to  conflicts  in 
schedules  of  subcommittee  members. 

The  meeting  will  be  open  to  the  public 
on  January  27  from  7  a.m.  to 
adjournment.  Attendance  by  Ae  public 
will  be  limited  to  space  available. 

Dated:  January  22, 1992. 
Susan  K.  Foldmaii, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  82-1937  Filed  1-27-82;  8.-45  am] 
BIUJNQ  CODE  414O-01-«l 


National  Center  for  Research 
Resoorcas;  Meeting  of  the  General 
Cllnicai  Reaearch  Centers  Committee 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
General  Clinical  Research  Centers 
(GCRC)  Committee.  National  Center  for 
Research  ■esources  (NdtR),  National 
Institutes  of  Health. 


The  meeting  wM  be  open  to  the  public 
as  indicated  bebw  daring  wbieb  tioM 
there  will  be  commeats  by  the  Oiiectar, 
NCRR:  aad  an  update  on  ttie  GCRC 
Pragram  by  Dr.  Juibth  L  Vaitnkaitis, 
Acting  Director,  GCRC  Aioiram.  NCKiL 
Attendance  by  the  public  will  be  bmited 
to  space  available. 

In  accordaaM  with  the  provisions  sot 
forth  in  sees.  552b(c)(4)  and  552b(c)i6). 
Title  S.  U.a  Code  and  sec.  ie(dj  of 
Public  Law  92-463.  the  meeting  wiU  be 
closed  to  the  public  as  indicated  below 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and 
discussions  cot^  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Name  of  Committee:  General  Qinical 

Research  Centers  Coramittee. 
Date  of  Aieeting:  February  25-27. 1992. 
Place  of  Meeting:  Hobday  Irm,  Chevy 

Chase,  5520  Wisconsin  Avenue, 

Chevy  Chase,  Maryland  20615. 
Open:  8  a.m.  until  9:30  a.m. 
Closed- 
February  25, 9:30  a.m.  until  recess. 

February  26, 8  a.m.  until  recess. 

February  27, 8  a.m.  until  adioumment. 

Mr.  James  |.  Doherty,  laformatian 
Officer.  NCRR,  Westwood  Building, 
room  lOAlS.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  (301) 
496-5545,  will  provide  a  summary  of  the 
meeting,  and  a  roster  of  the  Committee 
members  upon  request.  Dr.  Bela  J. 
Gulyas,  Scientiiic  Review 
Administrator,  GCRC  Committee. 
NCRR  (301)  402-0627,  will  furnish 
information  on  the  agenda  upon  request. 
(Catalog  of  Federal  Domestic  Assistanos 
Program  No.  93.333.  Clinical  Research. 
National  Institutes  of  Health). 

Dated:  Januaiy  13. 1982. 
Susan  K.  Foldman. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  82-1831  Filed  1-27-82:  8:45  omj 


National  Center  for  Research 
Resources;  Meeting  of  ttie  National 
Advlaoiy  Reaeardi  Resowcs 

Pursuant  to  Public  Law  02-463,  nolioe 
is  hereby  g^n  ai  the  meeting  of  tbe 
National  Advaaoiy  Research  Rbsouibbs 
Council  {NAAKC).  National  Ceater  far 
Reseanfa  Resources  (NOiR).  at  A* 
Natioad  inititates  of  He^tk 

This  nil  >""e  enU  be  open  to  tbe 
public,  as  indiooled  beleis,  duriog  wMdi 
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time  there  will  be  discussions  on 
administrative  matters  such  as  previous 
meeting  minutes;  the  report  of  the 
Director,  NCRR:  and  review  of  budget 
and  legislative  updates.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4]  and  552b(c)(6]. 
title  5,  U.S.  Code  and  section  10(d]  of 
Public  Law  92-463.  the  meeting  will  be 
closed  to  the  public  as  listed  below  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
conunercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 

Research  Resources  Council. 
Date  of  Meeting:  February  19-21, 1992. 
Place  of  Meeting:  National  Institutes  of 

Health,  9000  Rockville  Pike.  Bethesda. 

Maryland  20892.  i 

Open: 

February  19, 6:45  p  jn.  until  recess 

Planning  and  Agenda  Subcommittee, 
Buildmg  12A.  room  4007. 

February  20, 9  a.m.  until  3  p.m. 

February  21, 8:30  a.m.  until 
adjournment. 

Conference  Room  10,  Building  31C. 
Closed: 

February  20,  3:15  p.m.  until  recess. 
Conference  Room  10,  Building  31C. 

Mr.  James  J.  Doherty,  Information 
Office,  NCRR,  Westwood  Building, 
Room  10A15,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892.  (301) 
496-5545,  will  provide  a  summary  of 
meeting  and  a  roster  of  the  Council 
members  upon  request.  Dr.  Judith  L 
Vaitukaitis,  Deputy  Director  for 
Extramural  Research  Resources,  NCRR. 
Building  12A.  Room  4011.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  (301)  496-6023,  will  famish 
substantive  program  information  upon 
request  and  will  receive  any  comments 
pertaining  to  this  announcement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Laboratory  Animal 
Sciences  and  Primate  Research;  93.333. 
Clinical  Research;  93.337,  Biomedical 
Research  Support;  93.371.  Biomedical 
Research  Technology;  93  J89  Research 
Centers  in  Minority  Instihitions;  93.198, 
Biological  Models  and  Material  Resources; 
93.167  Research  Facilities  Improvement 
Program:  National  Inatitutea  of  Health.) 


Dated:  )anuary  13, 1992. 
Susan  K.  FeMman. 

Committee  Management  Officer,  NIH. 
(FR  Doc.  92-1933  Filed  1-27-92;  8:45  am] 
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National  Institutes  of  Health  (NIH) 

National  Eye  Institute;  Meeting  of  the 
National  Advisory  Eye  Council 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Council  (NAEC) 
on  February  13  and  14, 1992,  in  Building 
3lC,  Conference  Room  8,  National 
.Institutes  of  Health,  Bethesda, 
Maryland. 

The  NAEC  meeting  will  be  open  to  the 
public  from  8:30  a.m.  until 
approximately  3  p.m.  on  Thursday, 
February  13, 1992.  Following  opening 
remarks  by  the  Director,  NEI,  there  will 
be  presentations  by  the  staff  of  the 
Institute  and  discussions  concerning 
Institute  programs  and  policies. 
Attendance  by  the  public  at  the  open 
sessions  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
of  the  NAEC  will  be  closed  to  the  public 
from  approximately  3  p.m.  on  Thursday, 
February  13  until  adjournment  on 
Friday,  February  14  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Lois  DeNinno,  Committee 
Management  Officer,  National  Eye 
Institute,  Building  31,  room  6A04, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892,  (301)  496-9110,  will 
provide  a  summary  of  the  meeting, 
roster  of  committee  members,  and 
substantive  program  information  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Programs.  Nos.  93.867,  Retinal  and  Choroidal 
Diseases  Research:  93.868,  Anterior  Segment 
Diseases  Research;  and  93.871,  Strabismus. 
Amblyopia  and  Visual  Processing;  National 
Institutes  of  Health.) 

Dated:  )anuary  13, 1992. 
Susan  K.  Feldman. 

Committee  Management  Officer,  NIH, 
(FR  Doc  92-1934  Filed  1-27-92: 8:45  am] 
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National  Heart.  Lung,  and  Blood 
Institute;  Meeting  of  the  CHnical  Trials 
Review  Committee 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Clinical  Trials  Review  Committee. 
National  Heart  Lung,  and  Blood 
Institute.  February  23-25, 1992.  The 
Columbia  Inn.  Wincopin  Circle. 
Columbia.  Maryland,  21044. 

The  meeting  will  be  open  to  the  public 
on  February  23,  from  7  p.m.  to 
approximately  8  p.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
Umited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c](4]  and 
552b(c)(6),  title  5.  U.S.C.,  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  February 
23,  from  approximately  8  p.m.  to  10  p.m.. 
on  February  24.  from  8  a.m.  to  6  p.m.. 
and  February  25.  from  8  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  tmwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha.  Chief. 
Communications  and  Public  Information 
Branch,  National  Heart  Lung. 'and  Blood 
Institute,  Building  31,  room  4A-21, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  (301)  496-4236.  will 
provide  a  simmiary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Dr.  David  M.  Monsees,  Jr.,  Contracts. 
Clinical  Trials  and  Training  Review 
Section,  Division  of  Extramural  Afi'airs. 
National  Heart  Lung,  and  Blood 
Institute,  Westwood  Building,  room 
5508,  Bethesda.  Maryland  20892.  (301) 
496-7361.  will  furnish  substantive 
-program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  January  13. 1992. 
Susan  K.  Feidmaii, 

Committee  Management  Officer,  NIH. 
[FR  Doc  82-1932  Filed  1-27-42: 8:45  am] 
MUMQ  COOC  4140-01^ 


Dated:  )an 
Susan  K.  Fel 
Committee  A 
(FR  Doc.  92- 
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National  Heart  Lung,  and  Blood 
Institute;  Meeting  of  the  National 
Heart,  Ljing,  and  Blood  Advisory 
Council 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart,  Lung, 
and  Blood  Institute,  February  6-7. 1992, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31.  Conference 
Room  10.  Bethesda,  Maryland  20892. 

The  Council  meeting  will  be  open  to 
the  public  on  February  6  from  9  a.m.  to  5 
p.m.  for  discussion  of  program  policies 
and  issues.  Attendance  by  the  public  is 
limited  to  space  available. 

ki  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(cj(6).  title  5,  U.S.C.,  section  10(d)  of 
Public  Law  92-463,  the  Council  meeting 
will  be  closed  to  the  public  on  February 
7  from  approximately  8:30  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  apphcations  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha.  Chief. 
Communications  and  Public  Information 
Branch,  National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  room  4A21, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892,  (301)  496-«^)6,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Council  members. 

Dr.  Ronald  G.  Geller.  Executive 
Secretary,  National  Heart.  Lung,  and 
Blood  Advisory  Council  Westwood 
Building,  room  7A-17.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,  (301)  496-7416,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institute  of 
Health.) 

Dated:  )anuary  13. 1992. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 

(PR  Doc.  92-1936  Filed  1-27-92;  8:45  am] 
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Consenaus  Developinent  Conference 
On  Trig^cerkle,  HIgb  Oenalty 
Lipoprotein,  and  Coronary  Heart 
Disease 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
'Triglyceride,  Hi^  Density  Lipoprotein, 
and  Coronary  Heart  Disease,"  which 
will  be  held  on  February  26-28, 1992.  in 
the  Masur  Auditorium  of  the  National 
Institutes  of  Health.  9000  Rockville  Pike. 
BeUiesda.  Maryland  20682.  This 
conference  is  sponsored  by  the  National 
Heart.  Lung,  and  Blood  Institute  and  the 
NIH  Office  of  Medical  Applications  of 
Research.  The  conference  will  start  at 
8:30  a.m.  each  day. 

Great  progress  has  been  made  over 
the  past  90  years  in  identifying 
cardiovascular  risk  factors  and  in 
developing  and  implementing  measures 
to  correct  them.  Ihe  guidelines 
developed  by  the  Adult  Treatment  P9nel 
of  the  National  Cholesterol  Education 
Program  identified  low-density 
lipoprotein  (LDL)  as  the  major 
atherogenic  lipoprotein  and  high  levels 
of  LDL  cholesterol  as  the  primary  target 
for  cholesterol -lowering  therapy.  Low 
levels  of  high-density  lipoprotein  fHDL) 
cholesterol  were  recognized  as  a  major 
risk  factor  for  coronary  heart  disease 
and  the  Adult  Treatment  Panel  made 
general  reconunendations  to  raise  HDL 
concentrations  by  hygienic  means. 
However,  drug  therapy  was  not     ^ 
advocated  spedficaliy  to  raise  HDL  ia 
patients  wnthout  hi^  LDL  cholesterol 
levels. 

The  Adult  Treatment  Panel  also 
addressed  hypertriglyceridemia,  using 
defmitions  and  recommendations  of  the 
1983  National  Institutes  of  Health 
Consensus  Development  Conference  on 
Treatment  of  Hypertriglyceridemia.  The 
panel  regarded  the  relationship  between 
plasma  triglyceride  levels  and 
cardiovascular  disease  as  controversial. 
Hygienic  measures  were  recommended 
for  all  patients  with 
hypertriglyceridemia;  however,  drug 
therapy  was  advocated  only  for  those 
with  nuarked  hypertriglyceridemia  that 
did  not  respond  adequately  to  diet 
modification. 

New  Bcientinc  evidence,  both 
laboratory  and  clinical,  which  has 
become  available  over  the  past  few 
years,  warrants  a  further  look  at  the  role 
of  triglyceride  and  HDL  cholesterol  in 
atherogenesis  and  to  what  extent  they 
should  be  the  foci  of  treatment 

Following  a  day  and  a  half  of 
presentations  by  experts  and  discussion 
by  the  audience,  a  Consensus  Panel  wiH 


weight  the  scientific  evideaoe  and  write 
a  draft  statement  in  response  to  the 
following  questions: 
— is  the  relationship  of  high  triglyceride 

and/or  low  HDL  cholesterol  with 

coronary  heart  disease  causal? 
— Will  reduction  of  high  triglyceride 

and/or  elevation  of  HDL  diolesterol 

help  prevent  coronary  heart  disease? 
— Under  what  circumstances  should 

triglycerides  and  HDL  cholesterol  be 

measured? 
— Under  what  circumstances  should 

active  intervention  to  lower 

triglyceride  and/or  raise  HDL 

cbohnterol  be  considered  in  high  risk 

individuals  and  the  general 

population? 
— What  can  be  accomplished  by  dietary. 

other  hygienic,  and  drug  treatments? 
— What  are  the  significant  questions  for 

future  research? 

On  the  third  day  of  the  conference, 
following  deliberation  of  new  findings  or 
evidence  that  might  have  been 
presented  during  the  meeting,  the  panel 
will  present  its  final  consensus 
statement. 

Information  on  the  program  may  be 
obtained  from:  Carol  Sadler,  Prospect 
Associates.  1801  Rockville  Pike,  suite 
500.  Rockville.  Maryland  20652.  (301 ) 
468-6555. 

Dated:  January  2Z.  1992. 
BeraatfimP.  Hsaly. 
Director. 
|FR  Doc.  92-1930  Filed  1-27-92: 8:45  am] 
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t  ONA  Reeeerdi:  Action 
Under  the  Quideiinee 

AQENCv:  National  laatitutes  of  Health. 
PHS.  DHHS. 

ACTION:  Notice  of  Action  Under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  ONA  Molecules. 

summary:  This  nobce  sets  forth  aa 
action  to  be  taken  by  the  Director, 
National  InsUtutes  of  Health  (NIH). 
under  the  May  7. 1986.  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  (51  FR  16058). 
FOR  WRIina  MFOmiATKM  CONfMCR 
Additional  information  can  be  obtained 
from  Dr.  Nelson  A.  Wivel.  Director, 
Office  of  Recombinant  DNA  Activities, 
Office  of  Scienoe  Policy  and  Legislatioa. 
National  institutes  of  Health,  Building 
31.  room  4B11.  Bethesda,  Maryland 
20892.  (301)  496-8838. 
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tUPPUMENTARY  INf  OKMATIOM:  Today 
an  action  is  being  promulgated  under 
the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
This  proposed  action  was  published  for 
Komment  in  the  Federal  Register  of  April 
S9, 1991  (56  FR 19776],  and  reviewed  and 
lecommended  for  approval  by  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAC)  on  May  30, 1991. 

L  Background  InformatiDn  and  Decision 
on  Action  Under  the  NIH  Guidelines 

A.  Addition  of  Appendix  D-XXIII  to  the 
NIH  Guidelines 

In  a  letter  dated  September  13, 1990, 
Dr.  Michael  T.  Lotze  of  the  University  of 
Pittsburgh  School  of  Medicine, 
Pittsbuigh,  Pennsylvania,  indicated  his 
intention  to  submit  a  human  gene 
transfer  protocol  to  the  Human  Gene 
Therapy  Subcommittee  and  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The  title 
of  this  protocol  is: 

'The  Administration  of  Interleukin-2, 
Interleukin-4,  and  Tumor  Infiltrating 
Lymphocytes  to  Patients  with 
Melanoma." 

The  protocol  was  reviewed  during  the 
Human  Gene  Therapy  Subcommittee 
meeting  on  November  30, 1990,  and 
forwarded  to  the  Recombinant  DNA 
Advisory  Committee  on  February  4, 
1991,  for  its  approval.  The  Recombinant 
DNA  Advisory  Committee  deferred 
approval  and  sent  the  protocol  back  to 
the  Human  Gene  Therapy  Subcommittee 
for  further  deliberations  on  April  5, 1991. 

On  April  5, 1991,  the  Human  Gene 
Therapy  Subcommittee  gave  provisional 
approval  with  the  stipulation  that  more 
information  be  provided  about  the 
quantitative  assays  of  gene-marked 
tumor  inHltrating  lymphocytes.  It  was 
suggested  that  the  consent  form 
concerning  the  gene  marking  of  tumor 
infiltrating  lymphocytes  be  separated 
from  the  consent  form  regarding 
interleukin-2  and  interleukin-4. 

Tthe  Human  Gene  Therapy 
Subcommittee  forwarded  the  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  consideration  during  the 
May  30-31, 1991,  meeting. 

The  request  was  published  for  consent 
in  the  Federal  Register  on  April  29, 1991 
(56  FR  19776). 

During  the  meeting  on  May  30-31, 
1991,  the  Recombinant  DNA  Advisory 
Committee  met  to  review  the  protocol 
and  recommendations  from  the  Human 
Gene  Therapy  Subcommittee. 

Two  additional  modifications  were 
made  to  the  informed  consent  document. 


One  involved  the  addition  of  a  clarifying 
sentence  concerning  the  minor  risk  of 
infection  associated  with  the  biopsy  of 
subcutaneous  tumor  nodules.  The 
second  involved  the  addition  of  a 
sentence  indicating  that  there  was  no 
requirement  for  patients  undei:going 
interleukin  therapy  to  take  part  in  the 
gene  marking  study.  Following  a 
discussion  of  the  data  on  the 
quantitative  aspects  of  polymerase 
chain  reaction  (PCR),  the  Recombinant 
DNA  Advisory  Committee,  by  a  vote  of 
18  in  favor,  0  opposed,  and  no 
abstentions,  approved  the  protocol 
pending  receipt  of  additional  data 
showing  the  detection  of  Neo-R- 
transduced  cells  by  PCR  at  a  dilution  of 
1  in  10*  non-transduced  cells.  The 
review  of  this  additional  data  can  be 
conducted  by  the  Office  of  Recombinant 
DNA  Activities  (ORDA)  staff  and  the 
primary  reviewer  of  the  protocol. 

On  November  12, 1991,  Dr.  Lotze 
submitted  to  ORDA  the  PCR  data  from 
mixing  experiments  with  Neo-R- 
transduced  cells.  To  satisfy  the 
Recombinant  DNA  Advisory 
Committee's  request,  ORDA  requested 
additional  experiments.  On  December 
17  and  December  27, 1991,  additional 
data  were  supplied. 

Following  consultation  between 
ORDA  staff  and  the  primary  reviewer  of 
the  protocol,  it  was  determined  that  the 
experimental  results,  submitted  on 
December  27, 1991,  showed  the 
requested  level  of  sensitivity,  i.e.,  it  was 
possible  to  detect  Neo-R-transduced 
cells  by  PCR  at  a  dilution  of  1  in  10*  non- 
transduced  cells.  Since  this  meets  the 
request  of  the  Recombinant  DNA 
Advisory  Committee,  the  following 
section  may  be  added  to  Appendix  D: 

"Appendix  D-XXIII 

"Dr.  Michael  T.  Lotze  of  the  University  of 
Pittsburgh  School  of  Medicine,  Pittsburgh, 
Pennsylvania,  can  conduct  a  series  of 
experiments  on  20  patients  with  metastatic 
melanoma  who  have  failed  conventional 
therapy.  Tumor  infiltrating  lymphocytes 
(TlLs)  will  be  the  targets  for  retroviral 
mediated  gene  transfer.  This  system  will 
transfer  a  bacterial  gene  for 
neophotransferase  activity  (NEO-R)  that 
confers  resistance  to  the  neomycin  analogue 
C418.  This  marker  gene  is  required  to 
separately  identify  autologous  TIL  cells  from 
the  patient's  endogenous  cells.  By  using  a 
tracer  population  of  TIL  cells,  the  following 
questions  can  be  addressed:  (1)  How  long  can 
the  TIL  cells  be  detected  in  vivo  in  the 
peripheral  blood  of  the  patients?  (2]  How  do 
combinations  of  interleukin-2  and  interleukin- 
4  affect  localization  and  survival  of  TIL  in 
tumor  sites?" 

I  accept  this  reconunendation  and 


Appendix  D-XXIII  of  the  NIH 
Guidelines  will  be  added  accordingly. 

n.  Summary  of  Action 

The  following  section  is  added  to 
Appendix  D: 

A.  Addition  of  Appendix  D-XXIII  to  the 
NIH  Guidelines 

"Appendix  D-XXm. 

"Dr.  Michael  T.  Lotze  of  the 
University  of  Pittsburgh  School  of 
Medicine,  Pittsburgh,  Pennsylvania,  can 
conduct  experiments  on  20  patients  with 
metastatic  melanoma  who  have  failed 
conventional  therapy.  A  gene  transfer  . 
experiment  will  be  performed, 
transducing  the  patients'  tumor 
infiltrating  lymphocytes  (TILs)  with  the 
gene  for  neomycin  resistance.  Through 
the  use  of  this  gene  marking  technique, 
it  is  proposed  to  determine  how  long  TIL 
cells  can  be  detected  in  vivo  in  the 
peripheral  blood  of  the  patients,  and 
how  the  administration  of  interleukin-2 
and  interleukin-4  affects  localization 
and  survival  of  TIL  cells  in  tumor  sites." 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title,  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
progrn.v.  would  be  included  as  many 
Federal  agencies,' as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Effective  Date:  January  17, 1992. 
Bemadine  Healy, 

Director,  National  Institutes  of  Health. 
[FR  Dor.  92-2040  Filed  1-27-02: 8:43  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-92-3280;  FR321S-N-01] 

Mortgage  and  Loan  Insurance 
Programs  Under  tlM  National  Housing 
Act— Del>enture  Interest  Rates 

agency:  O^ice  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  (HUD). 
action:  Notice  of  change  in  debenture 
interest  rates. 

SUMMARY:  This  notice  announces 
changes  in  the  interest  rates  to  be  paid 
on  debentures  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  the  National  Housing  Act 
(the  "Act").  The  interest  rate  for 
debentures  issued  under  section 
221(g)(4)  of  the  Act  during  the  six-month 
period  beginning  January  1, 1992,  is  7V^ 
percent.  The  interest  rate  for  debentures 
issued  under  any  other  provision  of  the 
Act  is  the  rate  in  effect  on  the  date  that 
the  commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  that 
the  loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or    ^ 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  The  interest 
rate  for  debentures  issued  under  these 
other  provisions  with  respect  to  a  loan 
or  mortgage  committed  or  endorsed 
during  the  six-month  period  beginning 
January  1, 1992,  is  8  percent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  E.  McLaughlin,  Financial  Policy 
Division,  room  9132,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Telephone  (202)  708^325  (this  is 
not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Section 
224  of  the  National  Housing  Act  (24 
U.S.C.  1715o)  provides  that  debentures 
issued  under  the  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  the 
loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  This  provision 
is  implemented  in  HUD's  regulations  at 
24  CFR  203.405,  203.479,  207.259(e)(6), 
and  220.830.  Each  of  these  regulatory 
provisions  states  that  the  applicable 
rates  of  interefit  will  be  published  twice 


each  year  as  a  notice  in  the  Federal 
Register. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  be 
set  from  time  to  time  by  the  Secretary  of 
HUD,  with  the  approval  of  the  Secretary 
of  the  Treasul^,  in  an  amount  not  in 
excess  of  the  interest  rate  determined  by 
the  Secretary  of  the  Treasury  pursuant 
to  a  formula  set  out  in  the  statute. 

The  Secretary  of  the  Treasury  (1)  has 
determined,  in  accordance  with  the 
provisions  of  Section  224,  that  the 
statutory  maximum  interest  rate  for  the 
period  beginning  January  1, 1992.  is  8 
percent  and  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  8 
percent  for  the  six-month  period 
beginning  January  1, 1992.  This  interest 
rate  will  be  rate  borne  by  debentures 
issued  with  respect  to  any  insured  loan 
or  mortgage  (except  for  debentures 
issued  pursuant  to  section  221(g)(4)) 
with  an  insurance  commitment  or 
endorsement  date  (as  applicable)  within 
the  first  six  months  of  1992. 

For  convenience  of  reference,  HUD  is 
publishing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committed  or  endorsed  since 
January  1, 1980: 


Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  pursuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insured  mortgage  to 
the  Secretary)  will  bear  interest  at  the 
"going  Federal  rate"  in  effect  at  the  time 
the  debentures  are  issued.  The  term 
"going  Federal  rate",  as  used  in  that 
paragraph,  is  defmed  to  mean  the 
interest  rate  that  the  Secretary  of  the 
Treasury  determines,  pursuant  to  a 
formula  set  out  in  the  statute,  for  the  six- 


month  periods  of  January  through  June 
and  July  through  December  of  each  year. 
Section  221(g)(4)  is  implemented  in  the 
HUD  regulations  at  24  CFR  221.790. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  be 
borne  by  debentures  issued  pursuant  to 
section  221(g)(4)  during  the  six-month 
period  beginning  January  1, 1992,  is  7V% 
percent. 

HUD  expects  to  publish  its  next  notice 
of  change  in  debenture  interest  rates  in 
July  1992. 

The  subject  matter  of  this  notice  falls 
within  the  categorical  exclusion  from 
HUD's  environmental  clearance 
procedures  set  forth  in  24  CFR  50.20(1). 
For  that  reason,  no  environmental 
fmding  has  been  prepared  for  this 
notice. 

(Sees.  211. 221. 224,  National  Housing  AcL  12 
U.S.C.  1715b.  17151. 17150:  sec.  7(d). 
Department  of  HUD  Act.  42  U.S.C.  3535(d)) 
Ronald  A.  RoaenfeU, 
General  Deputy  Assistant  Secretary  for  ^ 
Housing— Federal  Housing  Commissioner. 
[PR  Doc.  92-1946  Filed  1-27-02: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managen>ent 

(AK-964-4230-1S;  F-22834) 

Alaska  Native  Claims  Selection 

January  22. 1992. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971, 43 
U.S.C.  1601, 1613(h)(1),  will  be  issued  to 
Doyon,  Limited,  for  approximately  9 
acres.  The  lands  involved  are  in  the 
vicinity  of  Toklat,  Alaska,  located 
within  Sec.  6,  T.  9  S..  R.  12  W..  Fairbanks 
Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  of 
Land  Management.  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  February  27, 1992,  to  Tile 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30* 
days  from  the  date  of  receipt  to  file  an 
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appeal.  Appeals  nwst  be  filed  in  the 

Bureaa  of  Lutd  Maaagemcnl  at  tke 

ackfeess  identified  abowe,  wberc  tlie 

requirenents  for  filing  an  appeal  may  be 

obtained.  Putics  who  do  not  file  an 

appeal  in  accordance  with  the 

reqmrements  of  43  CFR  part  4.  subpart 

E.  shall  be  deenwd  to  have  waived  their 

rights. 

G.  Steve  Flippen, 

Lead  Land  Law  Examiner,  Branch  of Doyon/ 

Northweal  Adfudication. 

IFR  Doc  92-1975  Filed  1-27-92;  8:45  am} 
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Salmon  District  Grazing  Advfeory 
Board;  Meeting 


(l(M>40-02-4320-1t) 

agency:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice  of  ^feeting. 

summary:  The  Salmon  District  of  the 
Bureaa  of  Land  Management  |BLM) 
annoiBKes  a  forthcoming  meeting  of  the 
Salmon  District  Grazing  Advisory 
Board. 

DATES:  The  meeting  will  be  held 
Tuesday,  February  25, 1992,  at  10  a.m. 
AODRESSO:  The  meeting  will  be  held  at 
the  Salmon  District  Office,  Salmon, 
Idaho. 

SUPPIf  MENTARV  WFQRMATION:  This 
meeting  is  held  in  accordance  with 
Public  Law  92-463.  The  meeting  is  <^>en 
to  the  public:  public  comments  will  be 
accepted  from  1:00  to  1:30  p.m.  Anyone 
wishing  to  aiake  an  oral  statement 
should  notify  the  District  Manager, 
Bureau  (rf  Land  Management,  P.O.  Box 
43Q.  Sabnon.  Idaho  83467  by  February 
23, 1992.  The  agenda  items  include 
discussion  of  the  upcoming  election,  the 
Chalha  Resource  Management  Plan 
(RMP),  funding  of  projects,  the  status  of 
Lemhi  grazing  agreements,  and  any 
other  issues  deabng  with  grazing 
management  in  the  Salmon  District. 
Summary  minutes  of  the  meeting  will  be 
kept  in  the  Salmon  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  during  regular 
business  hours  (7:45  am.  to  4:15  pjn.) 
within  30  days  following  the  meeting. 
Notification  of  oral  statements  and 
requests  for  summary  minutes  should  be 
sent  to  Roy  Jackson.  District  Manager. 
Bureau  of  Land  Management,  SaloMn 
District  Office.  P.O.  Box  430,  Sahnon. 
Idaho  83407,  phone  (206)  75e-540a 

Dated:  Jarmary  14, 19S2 
Roy  S.  ^cksoB, 

District  Manager. 

[PR  D6c.  92-1903  Filed  1-27-82;  8:45  ami 
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Infofmalioa  Coaactioa  SubmlUad  to 
ttaa  OMca  of  HanagaaMnt  and  B4idg«t 
(OIIB>tor  Rowiaai  Undor  tho 
Paperwork  nediictlon  Act 

The  proposal  for  the  collection  of 
information  listed  bdow  has  been 
submitted  to  OMB  for  «^)provaI  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collection  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  OfHcer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  BiKlget;  Paperworit  ReductifHi 
Project  (lOlO-XXXX);  Washington.  DC 
20503,  telephone  (202)  395-7340,  with 
copies  to  the  Chief.  Eagineermg  and 
Standards  Branch:  Engineering  and 
Technology  Division;  Mail  Stop  4700; 
Minerals  Management  Service:  381 
Elden  Street;  Hemdon,  Virginia  22070- 
4817. 

Title:  Alaska  Outer  Continental  Shelf 
(OCS)  Social  Effects  Survey. 
OMB  approval  number  ItnO-XXXX 

Abstract:  Respondents  supply 
answers  to  a  Social  Effects  Questionaire 
which  will  provide  MKK  with 
information  on  the  long-term  social, 
economic,  and  cultural  consequences  of 
the  EXXON  Valdez  oil  spill.  The 
purpose  of  the  questionnaire  is  to 
directly  measure  fundamental  aspects  of 
the  well-being  of  popluations 
potentiallly  affected  by  OCS  activities 
and  to  provide  comprehensive  baseline 
measures  to  be  used  in  the  preparation 
of  environmental  impact  statements. 

Bureau  fonn  number  None. 

Frequency:  Annually. 

Deacriptiaa  of  respondents:  Residents 
in  nu-al  Alaska  potentially  affected  by 
OCS  activity. 

Estimated  completion  time:  .9  hour. 
Annual  responses:  1,036. 
Annual  burden  hours:  932.4. 
Bureau  clearaace  officer.  Dorothy 
Christ(H>her  (703)  787-1239. 

Dated:  January  14, 199Z. 
Henry  C  BaitMaoMW, 

Deputy  Associate  Directae for  (Jptntiaaaaad 
Safety  ManagemeaL 

[FR  Doc  92-1997  Hied  1-27-92;  8:45.aml 


National  Registar  of  Historic  Places; 


Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Roister  were  received  ^ 
the  National  Park  Service  before 
January  18, 1992.  FVirsnant  to  {  00.13  of 
36  CFR  part  60  written  comments 
concerning  the  signfficance  of  these 
properties  under  the  National  Register 
criteria  foe  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127.  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  February  12. 1992. 
Carol  D-SkiiH. 
Chief  of  Registntioit,  National  Register. 

ALABAMA  ^ 

Clarice  Cowity 

Gatnestown  Schoolhouse,  W.  side 
Gainestown— SnggsrHle  PobKc  Rd.  N  of 
Good  Hope  Clrarch,  Gainestown,  92000033 

Elmora  Covnty 

Bast  WetuiapMa  Coauaeruat  Historic 
District.  Roughly.  CompaKy  St  Econi  Spciag 
St  to  B.  Bridge  St  and  E.  Bridge  aad 
CoKncK*  Ste.  boa  Main  Id  HiB  Sts, 
Wehmpka,  92000065 

MatBson  County 

Urguhart  House,  8402  Pulaski  Pike.  Huotsville 
vicinity,  92000034 

ARKANSAS 

Clarii  County 

Cleat  Spring  Tabmtocle,  Jet  of  AR26and 
Bobo  Rd.,  OkokxM  vicinity,  92000067 

nXINOB. 

Cook  County 

Cibbs,  William  and  Carolina.  House,  515  N. 

3rd  Ave.,  Haywood.  9200004S 
Lyach,  Timothy  t^  Haase  (Maywood  MPS}. 

416  N.  4th  Ave.,  Maywood.  92000047 
Nichols,  Harry  H.,  House  (Maywood  MPS), 

216  S.  4th  Ave.,  Maywood,  92000045 
Robinson  House  (Maywood  MPS),  602  N.  3rd 

Ave.,  Maywood,  S2000046 

Knox  GouBty 

Knox  County  Coarthouee  and  Hall  of 
Records,  l^lUic  S«^,  Maia  St..  KnmviBe. 
92000051 

Knox  County  foil  PabKc  Sq.,  Maricet  St. 
Knoxvi  lie.  92000090 

White  County 

Cray,  William  H.,  House.  119  N.  Court  St.. 
GrayviUe.  92000048 

KANSAS 

Atchison  Cmui^ 

Click-Or  Home.  508  N.  Second  SL.  AtchiMiL 


/  VoLy.  No.  JB  /  TiMwtey.lfaimy  2a.  vmz  I 
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LOUISIANA 


i>eAAMer  U90  AtAffirw  ]ct  of  Ptot  and  7A 
Sts..  DdUdder.  •2000037 

IberviDePuU 

Plaquemine  High  School.  900  Phquemine  St, 
Plaquemihe.  82000041 

StlaoMParfA 

Lutcher  United  Methodi»tamrch.2av 
Texas  St.  Lutcher.  82000012 

Weat  Baton  Rouga  Pniah 

Bank  of  Addis.  7849  Ray  Rivat  St.  Addis. 
82000038 

WastFddanaPatiah 

Oak  Gmvt  Pkmtation  DependaicieM.  US  61 S 
of  jet  with  LA  421.  St  Fraadaville  victeity. 
82000036 

MASSAGHUSETTS 

Norfolk  Coanty 

Central  Square  Historic  District,  Roughly. 
Broad  St  from  Middle  to  Putnam  Sta.  and 
Middle  from  Chariea  to  Center  Sts^ 
Weymouth,  82000040  ^ 

Worcaatar  Coanty 

Bigelow  Tavern  Historic  District,  60, 64  and 
65  Worcester  St.  West  Boybton.  82000043 

Winchendon  Village  Historic  District, 
Hourly,  N  side  Central  St  from  Summer  to 
Front  Sts.  and  N  side  Front  from  Academy 
to  Spring  Sts.,  Windiendon.  82000066 

MISSISSIPPI 

Gaorge  County 

Bilbo  Basin  Shell  Deposits  Site,  Address 
Restricted,  Lucedale  vicinity,  82000038 

NORTH  DAKOTA 

Grand  Folks  Coanty 

Washington  School.  422  N.  Sixdi  St.  Grand 
Forks.  92000035 

OREGON 

Josephine  County 

Oregon  Caves  Historic  District,  Caves  Hwy., 
Oregon  Caves  NM.  Siskiyoa  ^V.  Cave 
Junction  vicinity,  82000056 

SOUTH  CAROLINA 

Oconee  County 

Walhalla  Graded  School  101 E.  N.  Broad  St. 
Walhalla.  92000068 

VIRGINIA 

Albaasaila  County 

Southwest  Mountains  Rural  Historic  District, 
Rou^dy  bounded  by  1-64.  VA  20;  Orange 
Co.  line  and  C  ft  O  RR  trodu,  Keswick 
vicinity,  82000064 

Highland  Coanty 

Cifax  Rural  Historic  District  Jet  of  VA  644 
and  VA  643  and  surrounding  valley  area.- 
Qfax,  82000062 

Notlkunbailand  County 

HeathsviHe  HMoric  District  US  360  at  let 
with  VA  634  and  VA  201.  Hea^ville. 
82000053 


Otanft  Coanty 

Syooms^Muy.  Off  V A  20  W  of  Jet  with  VA 

600,  Orange  vidnily,  82000044 
PH  Doc.  82-2006  Filed  1-27-82: 6:45  am] 


INTERSTATE  COMMERCE 
COMMISSION 

[Ntt.llC-C-S01«21 

Dwt  TftMMit  Col>    P<MIIoh  for' 


Regulationo 

AOCNCV:  Interstate  Commerce 

Commission. 

Acnmc  Notice  of  institution  of 

proceeding. 

SUMMARY:  In  response  to  a  request  by 
Dart  Transit  Company,  the  commission 
has  instituted  this  declaratory-order 
proceeding,  under  5  U.S.C  S54(e),  to 
interpret  the  Commission's  regulations 
concerning  leasing,  in  49  CFR  part  10S7. 
An  opportimity  for  interested  persons  to 
participate  in  the  proceeding  is 
provided,  and  their  comments  are 
invited. 

DATCS:  Any  person  interested  in 
participating  in  this  proceeding  as  a 
party  of  record,  by  filing  and  receiving 
written  comments,  must  file  a  notice  of 
intent  to  do  so  by  February  12, 199Z.  A 
copy  of  the  notice  should  be  sent  to 
petitioner's  representative.  A  service  list 
of  the  parties  will  then  be  issued. 
Petitioner  vni\  have  10  days  after  the 
service  of  this  list  to  int>vide  each  party 
with  a  copy  of  the  petition  and  any 
additional  material  that  it  may  file  with 
the  Commission  in  support  of  its 
position.  Initial  written  comments  (an 
original  and  10  copies)  must  be  filed 
within  30  days  after  service  of  the  list 
All  parties  will  have  50  days  after 
service  of  the  list  to  reply.  A  copy  of  all 
comments  and  replies  must  be  sent  to 
each  party  oi  record. 
AODROSn:  Send  written  notices  of 
intent  to  participate  to:  Office  of  the 
Secretary,  Case  Control  Branch,  room 
1324,  Attn:  Docket  No.  MC-G-a0192, 
Interstate  Commerce  Commission, 
Washington.  DC  20423,  and  to 
petition's  representative:  James  C 
Hardman.  P.  O.  Box  e41ia  St  Paul  MN 
55164-Olia 


FOR  FURTNIR  RgQ— ATIOW  CONTACT: 

James  L  Brown,  (202J  927-5303 

or 
Richattl  a  Felder,  (202)  027-6610. 
(TDD  for  hearing  fanpeired:  (202)  927- 
5721). 


Petitioner,  an  autboriMd  iBOtor  commoa 


carrier  of  property,  employs 
independent  drivers  to  provide 
equipment  for  its  operations.  An  affiliate 
of  petitioner  is  a  rental  agency,  which 
leases  motor-vehicle  equipment  to  sudi 
independent  drivers,  subfect  to  a 
requirement  that  the  equipment  be  used 
only  in  service  for  [i.e.,  "leased"  to) 
petitioner.  The  rental  agency  maintains 
a  reserve  fimd  for  maintenance  of  the 
vehicles.  Approximately  half  of 
petitioner's  independent  drivers  use 
equipment  leased  from  the  rental  agency 
imder  this  arrangentent,  but  petitioner 
does  not  treat  any  of  its  independent 
drivers  difiierently  if  they  obtain 
equipment  from  other  sources. 

The  equipment  rental  contracts 
between  the  rental  agency  and  these 
independent  drivers  require  the  drivers 
to  request  petitioner  (the  carrier)  to 
remit  rentd  payments  and  maintenance 
reserve  funds  to  tfte  rental  agency. 
Petitioner  asserts,  accordingly,  that 
these  remittances  are  not  made  on  the 
request  of  the  rental  agency  or  of  any 
other  third  party,  and  thus  that  the 
leases  between  it  and  its  independent 
drivers  need  not  specify  the  terms  of 
those  equipment  rental  contracts. 
Petitioner  argues  that  the  Commission's 
regulations  are  specific  and  clear, 
applying  only  if  the  basis  for  the 
carrier's  deduction  is  the  third-party 
purchase  or  lease  agreement  whidi 
must  directly  give  the  carrier  the  ri^t  to 
make  the  deductions. 

The  Commission's  regional  office  has 
issued  warning  letters  to  petitioner, 
relying  on  No.  MC-C-30050,  Central 
Transportation,  Inc. — Petition  for 
Declaratory  Order  (not  printed),  served 
July  7, 1986.  In  these  warning  letters,  the 
regional  office  maintains  that 
petitioner's  leases  (a)  violate  the 
prohibition  against  requiring 
independent  drivov  to  purchase  or  rent 
any  products,  equipment  or  services 
from  the  carrier  as  a  condition  of 
entering  into  the  lease  agreement  and 
(b)  do  not  specify  the  terms  of  dw 
equipment  rental  contracts  between  the 
drivers  and  the  rental  agency,  which,  it 
maintains,  do  give  the  carrier  the  right  to 
make  deductions  from  the  drivers' 
compensation  for  purchase  or  rental 
payments. 

Petitioner  also  argues  that  the 
maintenance  reserve  funds  maintained 
by  the  rental  agency  is  not  a  "carrier's 
escrow  fond"  under  49  CFR  1057.2(7). 
The  maintenance  reserve  fund,  it 
asserts,  is  solely  an  arrangement 
between  the  driver  and  the  rental 
agency;  petitioner  does  not  assume 
responsibility  for  the  fund  and  has  no 
control  over  the  purpose  for  which  the 
money  is  qioBt 
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Petitioner  is  requesting  the 
Commission  to  issue  a  declaratory  order 
determining,  under  the  leasing 
regulations  at  49  CFR  part  1057,  subpart 
B:  (1)  Whether  a  lease  must  specify  the 
terms  of  a  separate,  independent, 
equipment  purchase  or  rental  contract 
between  the  lessor  and  a  third  party, 
which  does  not  directly  give  the  carrier 
(lessee)  the  right  to  make  deductions 
from  the  lessor's  compensation  for 
purchase  or  rental  payments;  and  (2) 
whether  a  motor  carrier  must  treat 
money  remitted  to  a  third  party's  escrow 
fund  as  the  carrier's  own  escrow  fund, 
merely  because  the  third  party  and  the 
carrier  are  affiliated  companies.  The 
Commission  has  determined  that  the 
petition  presents  a  controversy 
sufficient  to  warrant  instituting  a 
proceeding  under  5  U.S.C.  554(e). 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission.  Washington, 
DC  20423.  Telephone:  (202)  927-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services:  (202) 
927-5721.) 

Decided:  January  14, 1992. 

By  the  Conunission,  David  M.  Konschnik 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  )r.  I 

Secretary.  I 

[FR  Doc.  92-2005  Filed  1-27-92:  8:45  am] 
BRUNO  COOE  70SS-01-M 


(Docket  No.  AB-6  (Sub.  318X)] 

BurHngton  Norttiem  Railroad  Co.— 
Abandonment  Exemption— in 
McKenzie  County,  Nortti  Dakota 

On  February  12, 1990,  Burlfaigton 
Northern  Railroad  Company  (BN)  filed  a 
notice  of  exemption  under  49  CFR  1152 
subpart  F— Exempt  Abandonments  to 
abandon  a  36.46-mile  line  of  railroad 
between  milepost  0.60,  near  East 
Fairview.  and  milepost  36.60,  near 
Watford  City,  in  McKenzie.  ND.» 


'  In  docket  No.  AB-e  (Sub-No.  31 8X).  Bnilington 
Northern  R.R. — Abandonment  Exempt — In 
McKenzie  County.  ND  (not  printed),  terved  March 
1Z.  19Sa  the  Commiuion  concluded  tfiat  il  waa 
barred  from  authorizing  abandonment  of  the  East 
Falrvlew-Watford  City  line  due  to  the  350-milB 
limitation  on  BN  abandonments  in  North  Dakota 
imposed  by  section  402  of  the  Department  of 
Transportation  and  Related  Agencies  Appropriation 
Act  of  1982.  Pub.  L  No.  97-102.  95  StaL  1442. 1465 
(1981).  Consequently,  the  agency  rejected  the  notice 
of  exemption.  Subsequent  to  the  Conunission 
denying  BN's  petition  for  reconsideration  (served 
November  9. 1990).  the  carrier  challenged  the 
re(ection  of  its  notice  of  exemption  in  the  United 
Suiet  Court  of  Appeals.  D.C  Circuit  After  the 
Department  of  Transportation  and  Related  A^ncies 


BN  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines: 
and  (3)  no  formal  complaint  filed  by  a 
user  of  rail  service  on  the  line  (or  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  a  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
imder  Oregon  Short  Line  R.  Co. —  ' 
Abandonment— Goshen.  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
itnent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
27, 1992  (luiless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),'  and  trail  use/raU 
banking  statements  imder  49  CFR 
1152.29  must  be  filed  by  February  7, 
1992.*  Petitions  for  reconsideration  or 


U  Ml 


Appropriations  Act.  1992.  Pub.  L  No.  102-143. 
section  343  (Oct  28. 1991).  was  signed  into  law. 
which  amended  section  402  by  narrowing  the 
restriction  on  processing  BN  abandonment 
applications  so  that  it  no  longer  applies  to  , 

exemptions  of  out  of  service  rail  lines,  the  | 

Commission  jointly  filed  a  motion  with  the  | 

Department  of  Justice  and  BN  to  remand  the  cas9 
for  consideration  of  the  notice  of  exemption  in  light 
of  the  amended  statute.  On  November  IS.  1091.  the 
D.C  Circuit  granted  the  motion  to  remand. 

Under  49  U.S.C.  103Z7(g)(l),  the  Commission  can 
"at  any  time  on  Its  own  initiative"  reopea 
reconsider  and  change  an  earlier  action  based  on 
substantially  changed  circumstances.  The 
enactment  of  section  343  empowers  the  Commission 
to  accept  BN's  notice  for  filing  and  the  agency  is 
required  to  apply  the  law  in  effect  at  the  time  of  its 
decision  if  doing  so  is  in  accord  with  Congressional 
intent  Kaiser  Aluminum  B  Chemical  Corp.  v. 
Bonjomo.  110  S.Ct  157a  1577  (1990). 

*  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.  4  l.CC.2d  184  (1967). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  lo. 


requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  17, 1992  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Sarah  J. 
Whitley,  Burlington  Northern  Railroad 
Company,  3800  Continental  Plaza,  777 
Main  Street.  Fort  Worth.  TX  76102. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  has  prepared  an 
environmeiAal  assessment  (EA),  which 
will  be  served  concurrently  with  this 
notice.  Interested  persons  may  obtain  a 
copy  of  the  EA  from  SEE  by  writing  to  it 
(room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief,  SEE  at 
(202)  927-6248.  Comments  on 
environmental  and  energy  concerns 
must  be  filed  within  15  days  after 
publication.  SEE  recommends  that 
conditions  be  imposed:  (1)  Requiring  BN 
to  retain  its  interest  in  and  take  no  steps 
to  alter  the  historic  integrity  of  the  Truss 
Bridge  over  the  Yellowstone  River  at 
milepost  3.2  and  the  tunnel  at  milepost 
3.5  until  completion  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act  (16  U.S.C.  470);  (2) 
prohibiting  BN  from  removing  and/or 
salvaging  the  bridge  across  the 
Yellowstone  River  until  the 
requirements  of  section  7  of  the 
Endangered  Species  Act  (16  U.S.C.  1531, 
et  seq.]  are  met;  and  (3)  requiring  that 
the  removal  of  ties,  rail  or 
appurtenances  be  performed  by  BN  in 
such  a  manner  as  to  preserve  the 
existing  roadbed  height  and  all  existing 
water  flows.  The  recommended 
conditions  will  be  imposed. 

Public  use,  trail  use/rail  banking,  or 
any  additional  environmental  conditions 
will  be  imposed,  where  appropriate,  in  a 
subsequent  decision. 

As  conditioned,  this  action  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
cons^ation  of  energy  resources. 

It  is  ordered: 

1.  This  proceeding  is  reopened. 

2.  Under  49  CFR  1152  Subpart  F— 
Exempt  Abandonments,  the  notice  of 
exemption  for  the  abandonment  of  the 
above  described  line  is  accepted, 
subject  to:  (1)  The  employee  protective 
conditions  in  Oregon  Short  Line  R.  Co.— 
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Abandonment— Goshen;  360  LCC  91 
(1979);  (2)  the  condition  that  BN  retain 
its  interest  in  and  take  no  steps  to  alter 
the  historic  integrity  of  the  Tniss  Bridge 
over  the  YeUowstone  River  afmilepost 
3.2  and  the  tunnd  at  milepost  X5  until 
comfdetion  of  the  section  106  {wocess  of 
the  National  Historic  Preservation  Act 
(16  U.S.C  470):  (3)  the  condition  that  BN 
cannot  remove  and/or  salvage  the 
bridge  across  the  YeUowstone  River 
until  the  requirements  of  section  7  of  the 
Endangered  Species  Act  (16  U.S.C  1531, 
et  seq.)  are  met;  and  (4)  the  condition 
that  the  removal  of  ties,  rail  or 
appurtenances  is  to  be  performed  by  ^ 
in  such  a  manner  as  to  preserve  the 
existing  roadbed  height  and  all  existing 
water  flowj.  » 

3.  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
27, 1992  (unless  stayed  pending 
reconsideration). 

4.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  publication. 

5.  Petitions  to  stay  that  do  not  invdve 
environmental  issties.  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2),  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  most 
be  filed  by  February  7. 1992.  Petitions  for 
reconsideration  or  requests  for  public 
use  conditions  under  49  CFR  1152.28 
must  be  filed  by  February  17, 1992. 

Decided:  )anuaiy  20. 1992. 

By  the  Commission.  Chairman  Phiibin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  Phillips,  and  Emmett. 
Sidney  L  Strickland,  Jr.. 
Secretary. 
[FR  Doc.  92-2006  Filed  1-27-92: 8:45  am] 

BtLUNO  COM  703S-S1-M 

(Docket  Na  A8-S5  (Sub-Na  404X)I 

CSX  Transportation,  Inc.— 
AlMndonment  Exemfrtion— in  Hamilton 
County,  IL 

Applicant  has  Hied  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  2.16-miie  line  of  railroad  between 
mileposts  M-382.39  and  M-384.55,  in 
McLeansboro.  Hamilton  County,  IL 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  ctnnplaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessa'ion  of  service  over  the  line  either 


is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  TIk 
approiviate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonsaent  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided-no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
27, 1992  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 
formal  expressicms  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  February  7, 
1992.*  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  18, 1992,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  ef  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative.  Charies  M. 
Rosenberger.  CSX  Transportation.  Inc.. 
500  Water  Street  Jisa  lacksonville,  FL 
32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  enviromnental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  31, 1992. 


'  A  itay  will  be  roiitiDely  iwucd  by  the 
ConniMion  ia  tfioM  piuiwriiiigit  where  an 
Monnad  decision  oa  unnlrwiintal  iituea  (whether 
laiMd  by  a  party  or  by  the  Section  of  Energy  and 
Eavironment  in  it«  indfpearttrt  iavettigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
Botice  of  exemption.  See  Ex«al^l(ian  of  Out-of- 
Service  Rail  Lines.  S  I.C.C.2d  377  (1989).  Any  entity 
seeking  a  stay  involving  eevinMinental  concerns  is 
encouraged  to  file  Its  request  as  soon  as  possible  in 
Ofdar  to  permit  this  Coiamisaioii  to  review  and  ad 
on  the  request  before  the  effective  date  of  this 
cxamptioa 

*  See  Exempt,  of  Rail  Abaadonment— Offers  of 
FInan.  Assist..  4  LCXJd  IS*  (18B7). 

■  The  Commission  will  accept  a  late-Hied  trail  use 
statement  as  long  as  it  retains  jurisdiction  to  do  sa 


Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Comraission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief.  SEE  st  (202)  927- 
6248.  Comments  on  environmental  and 
energy  concerns  must  l>e  filed  within  IS 
days  after  the  EA  becomes  available  to 
thepuUic. 

Environmental,  public  use.  or  trade 
use/rail  banking  conditions  will  l>e 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  ]anuary  22. 1982. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Ir., 
Secretary. 
(FR  Doc.  92-2004  Filed  1-27-92:  MS  am) 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

Contract  HaaNIi  Cars  Ssrvioos; 
Ralnibursanwnt  and  MsoKara 
AlowablaRatas 

AOENCV:  Bureau  of  Prisons,  {ustice. 
ACnow;  Notice. ^_ 

summary:  The  Bureau  of  Prisons  is 
issuing  this  Statement  of  Policy  to 
inform  the  public  that  when  it  becomes 
necessary  to  supplement  the  direct 
delivery  system  of  health  care  the 
Bureau  provides  to  persons  committed 
to  its  custody,  the  Bureau  ordinarily  will 
contract  to  purchase  health  services 
only  with  those  hospitals,  physicians 
and  other  health  care  providers  which 
agree  to  accept,  as  payment  in  full, 
reimlMirsement  at  rates  no  higher  than 
the  prevailing  Medicare  allowable  rates 
(including  deductibles  and  co- 
payments).  This  encompasses  those 
rates  established  by  the  Health  Care 
Financing  Administration  as  "sole 
community  providers"  or  "regional 
referral  centers".  The  Bureau  will  phase 
this  policy  into  the  administratioo  of  its 
contract  health  services  program. 
EFPECnvc  OAtC  January  28. 1992. 
FOn  FURTNni  MNMMAT10N  contact: 
Steve  Dam,  Health  Services  Division. 
Bureau  of  Prisons,  320  First  Street  NW., 
HOLC  Room  1000,  Washington.  DC 
20534.  Telephone  No.:  (202)  307-3055. 
SUPPLEMCNTARV  INFONMATION:  The 
Bureau  of  Prisons  purdiases  health 
services  from  hospitals,  physicians  and 
other  health  care  providers  to 
supplement  the  Bureau's  direct  delivery 
system.  Although  the  Boreau  has 
obtained  discounts  from  some  peoviders 
through  competitive  contracting 
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processes,  generally,  the  Bureau  has 
paid  fall  billed  charges  for  contract 
health  services.  The  billed  charges 
which  the  Bureau  pays  substantially 
exceed  allowable  Medicare  rates  for  the 
same  services.  This  diminishes  the 
purchasing  power  of  the  Bureau's 
contract  health  service  dollars.  In  order 
to  stay  within  limited  program  budgets, 
the  Bureau  has  been  forced  to  rely  upon 
stringent  medical  priorities  for  use  of 
contract  health  service  funds. 

It  will  be  the  policy  of  the  Bureau  of 
Prisons  to  contract  only  with  those 
hospitals,  physicians  and  other  health 
care  providers  which  agree  to  accept  as 
payment  in  full,  reimbursement  at  rates 
no  higher  than  the  prevailing  Medicare 
allowable  rates  (including  deductible 
and  co-payments).  This  encompasses 
those  rates  established  for  hospitals 
designated  by  the  Health  Care  Financing 
Administration  as  "sole  community 
providers"  or  "regional  referral  centers." 
Non-contract  providers  will  be  used 
only  in  two  situations:  (1)  In  emergency 
situations  for  services  necessary  to 
stabilize  a  patient  prior  to  transfer  to  a 
Bureau  medical  facility  or  to  a  contract 
provider,  or  (2)  in  situations  when  the 
patient's  health  requires  that  the 
services  be  rendered  by  a  particular 
provider  which  does  not  have  a  contract 
with  the  Bureau.  The  Bureau  will  phase 
this  policy  into  the  administration  of  its 
contract  health  services  programs. 

The  term  "Medical  allowable  rate"  in 
this  notice  means  one  hundred  percent 
of  the  Medicare  allowable  rate  for  that 
service  (including  deductibles  and  co- 


payments)  determined  in  accordance 
with  Medicare  methodologies  in  effect 
at  the  time  the  services  were  performed. 
Any  contract  entered  into  by  the  Bureau 
of  Prisons  would  be  premised  upon 
Bureau  payment  being  accepted  by  the 
provider  as  payment  in  full. 

Under  this  policy,  the  Bureau  will 
contract  at  or  below  the  Medicare  rate. 
The  Medicare  allowable  rate  will  be  a 
ceiling  on  the  fee  the  Bureau  will 
contract  to  pay  for  services  that  are 
covered  by  the  Medicare  schedule.  The 
Bureau  will  use  competitive  processes  to 
negotiate  the  most  favorable  rates 
available,  up  to  that  ceiling.  This  policy 
is  not  intended  to  restrict  the  Bureau  to 
Medicare  rates  when  more  favorable 
rates  may  be  negotiated. 
J.  Michael  Quinlan, 
Director.  Federal  Bureau  of  Prisons. 
(FR  Doc.  92-1966  Filed  1-27-52;  8:45  am) 
BIUMQ  COOC  4410-OS-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigation*  Regarding 
Certiflcattons  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  tiled  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 

Appendix 


Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  worlcers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  sliown  below, 
not  later  than  February  7, 1992. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  7. 1992. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC,  20210. 

Signed  at  Washingtoa  DC  this  13th  day  of 
January  1992. 
Marvin  M.  Fooks, 

Director.  Off  ice  of  Trade  Adjustment 
Assistance. 


Petitiooer  (uniofi/woflcecs/finn) 


AdotM  Raaources  Corp.  (Wkrs) 
Areo  Oil  and  Gas  Ca  (Co).. 
Afco  ON  and  Gas  Co.  (Co).. 
Arco  01  Mid  Qa*  Co.  (Co) — 

AaNwxl  LMttier  Co.  (Co) 

Chicago  Pneumatic  Tool  Ca  (tAM) 


llaW)urton  Qeodata  (Co) 

llaWiurton  Logging  Sen.  (Gulf)  (Co). 
HiWburton  Logging  Serv.  (Vann)  (Co) . 

HaMiMrton  Logging  Sarv.  (Hqis)  (C(4 ., 

HattMrton  Logging  Sarv.  (Mid  Cont)  (Co).„ 
llaKburton  Lagging  Serv.  (Research)  (Co)„ 

iCt  Americas  (Co) 

Jatlerson  MMs.  Inc.  (The)  (Co).. 


Lelrobe  Die  Casting  Co.  (UAW). 
M.  H.  Rhode*,  Inc.  (1AM) 


M.K.  Hotshot,  Inc.  (Co).. 
Molycofp.  Inc.  (Co) . 


I  Culler,  mc.  (NCtS).. 
ScoHP^erCo.  (UPIU). 
Sears.  Roebuck  a  Ca  (Wtos) . 


Location 


Midtend,  TX 
Midland,  TX 
Dallas.TX 
Lafayette.  LA 
WaynesviHe.  NC 
Ulica.NY 

Houston,  TX 
Mew  Orleans,  LA 
HoustoaTX 
HoustoaTX 
Oklahoma  City.  OK 
HoustoaTX 
DightoaMA 
Jefferaort.  GA 

Lairobe.  PA 

AvoaCt 

Casper.  WY 
Questa.NM 


Melrose  Park.  IL 


Data 

Date  Of 

Pelilion 

received 

petition 

Na 

01/13/92 

12/21/91 

26.721 

01/13/92 

01/06/92 

26.722 

01/13/92 

01/06/92 

26,723 

01/13/92 

01/06/92 

26.724 

01/13/92 

01/06/92 

26.725 

01/13/92 

01/07/92 

26.726 

01/13/92 

01/06/92 

26.727 

01/13/92 

01/06/92 

26.728 

01/13/92 

01/06/92 

26.729 

01/13/92 

12/17/91 

26.730 

01/13/92 

01/06/92 

26.731 

01/13/92 

01/06/92 

26.732 

01/13/92 

12/31/91 

26,733 

01/13/92 

12/10/91 

26,734 

01/13/92 

01/03/92 

26.735 

01/13/92 

12/03/91 

26,736 

01/13/92 

01/02/92 

26.737 

01/13/92 

01/03/92 

26,736 

NY 

01/13/92 

12/10/91 

26,739 

01/13/92 

12/26/91 

26.740 

01/13/92 

11/10/91 

26,741 

Ailides  produced 


Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
OUandGas. 
Shoulders  and  Bends. 
Industrial  a  Automotivb 

Air  Tools. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Azo  Dyes  For  Fabrics. 
Corduroy  Finished 

Fabrics. 
Aluminum  a  Zinc 

Castings. 
Electrical  S«Mlches, 

Light  Timers  etc 
Oil  Transporting. 
Mulytidonum  Mining. 
MNing  Cutters. 


Distftbulion  of  Repair 
Pwts. 
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Petitioner  (union/worfcers/firm) 

Location 

DMe 
received 

Deteol 
Petition 

mvon 
Na 

Artdee  produced 

United  Penn  Dress  Co  (Wkrs) 

YorKPA 

01/13/92 

12/23/91 

26,742 

LMfiet' Orestea. 

[FR  Doc.  92-2032  Filed  l-27-fl2: 8:«  am] 

MlXmO  CODE  4S10-30-li 


Determinations  Regarding  Ellgiiiiiity 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
January  1992. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 

~  workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  Brm  or  subdivision  have 
decreased  absolutely,  and 

(3]  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  Hrm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-26.498;  Workwear,  Inc., 

Palestine.  TX. 
TA-W-26,379:  Eagle  Picher  Industries, 
"   Inc.,  Eagle  Picher  A  utomotive 

Group.  Willoughby,  OH. 
TA-W-26.401;  Advanced  Refractory 

Technology,  Inc.,  Buffalo,  NY. 
TA-W-26,399;  Wilson  Automation, 

Warren.  MI. 
TA-W-26,495;  Trak  Microwave  Corp., 

Tampa,  FL. 
TA-W-26,468;  Kensington  Knit 

Fashions,  Long  Island  City,  NY. 
TA-W-26,426;  Debbie-Jo  Frocks,  Inc.. 

Shenandoah,  PA. 
TA-W-28.262;  ACPC,  Inc.,  Massena, 

NY. 


TA-W-28,364;  Huron  St.  Clair,  Lake 
City.  FL 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  speciHed. 

TA-W-26,569:  Hudson  Tool »  Die  Co., 
Inc.,  Newark,  NJ. 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-26,528;  Auto  Plaza  of 

Poughkeepsie/Duke  Pontiac-GMC. 
Poughkeepsie,  NY. 
The  workers'  fiim  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.306;  Shell  Oil  Co.,  Shell 
Chemical,  Houston,  TX. 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26,300;  GTE  Products  Corp., 
Williamsort,  PA. 
The  investigation  revealed  that 
criterion  (2)  has  not  beert  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26.S32,  and  TA-W-28.533:  Dual 
Drilling  Co.,  Dallas,  TXand 
Broussard,  LA. 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26,563:  Co2,  Inc.,  Denver  City, 
TX. 
The  workers*  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,596;  Epson  Portland, 
Hillsboro,  OR. 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,553;  Sundor  Brands,  Inc.. 
Weslaco,  TX. 
U.S.  imports  of  bottled  and  canned 
soft  drinks  are  negligible. 
TA-W-26,561;  Brunswick  Corp.,  Defense 
Div..  Marion,  VA. 


The  workers*  firm  does  not  produce      i 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,558:  Woodstream  Corp.,  Lititz, 
PA. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affinnative  Determinations 

TA-W-26.510:  Emmes  Investors, 
Limited.  Carlstadt,  NJ. 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
21. 1990. 

TA-W-28.419:  TRA  Vehicle  Safety 
Systems.  Louisville.  MS. 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  25. 1990. 

TA-W-26,446;  Al  Kamen  Coat  Co.,  West 
Bergen,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  2. 
1990. 

TA-W-26.493:  Sparta  Mosaics,  Cast 
Sparta,  OH. 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1990. 

TA-W-26.490;  Marianna  Mills.  Inc.. 
Mariaitna,  AR. 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  9, 
1990. 

TA-W-26,489:  Crieco  Brothers,  Inc., 
Lawrence,  MA. 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

15. 1990. 

TA-W-26,521:  Mars  Cloves  Co.,  Inc.. 
LaFayette,  GA. 
A  certification  was  issued  covering  bU 
workers  separated  on  or  after  October 

23. 1991. 

TA-W-26.467;  Joshua  Meier  Corp.. 

North  Bergen,  NJ. 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1991. 
TA-W-26,S14:  Croshire  Clothing.  Inc., 

New  York,  NY. 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
11. 1990. 
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TA-W-26.515:  Grossman  Clothing.  Inc., 
New  York.  NY. 
A  certtficakion  was  issued  covering  all 
worken  separated  on  or  after  October 

ii.igga 

TA-W-26.576:  Ohio  Coil  Service. 
Newcomerstown.  OH. 

A  certificatkHi  was  issued  covering  ail 
workers  separated  on  or  after  November 
1.1990.  j 

TA-W-W.518;  Harry  Irwin.  Inc..  New 
York.  NY. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
11.19Ba 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  January. 
1992.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318. 
U.S.  Department  of  Labor.  200 
.Constilution  Avenue.  NW.,  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailwl  to  persons  to  write  to 
the  above  aildress. 


'    Dated:  laiwary  21. 1982. 
Marvin  M.  Fuki. 

Director.  Office  of  Trade  Adjustment 

Astislance. 

|FR  Doc.  92-2031  Filed  1-27-92;  a45  am) 


.Job  Training  Partnership  Act,  Title  IV, 
Section  451,  Part  O— National  l.evel 
Multi-State  Programming  to  Train  and 


agency:  Employment  and  Training 
Administeation.  DOL 

action:  Notice  of  availability  of  funds 
and  of  Solicitation  for  Grant 
Applications  (SGA).  I 

summary:  The  Employment  and 
Training  Administration.  U.S. 
Department  of  Labor,  annovnces  the 
intent  to  award  gr»Tt(s)  on  a 
competitive  basil  for  the  conduct  of 
programs  designed  to  train  and  employ 
the  disabled.  This  notice  provides  a 
synopsis  of  the  SGA.  Grant  awards  will 
be  made  h^  July  1. 1992. 

BASes:  The  applications  will  be 
available  February  12. 1992.  The 
requests  must  be  made  in  writing  to  the 
address  below.  Telephone  and 
telefacsimile  (FAX)  will  not  be  honored. 
The  recpiest  must  cite  SGA/DAA  92-001 
and  most  include  two  (2)  self-addressed 
labels.  Requests  will  be  honored  on  a 
first  come,  first  served  basis  until  the 
supply  of  300  is  exhausted.  The  dosing 
dale  fer .receipt  of  (weposab  will  be 
available  March  13. 1992.  2  p.m.  Eastern 
time. 


UMI 


Any  appiicatioBS  not  meeting  the 
designated  place,  date,  and  time  of 
delivery  will  not  be  considered. 

ADDRESSES:  Mail  your  request  for 
Solicitation  of  Grant  Application  (SGA) 
to:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Office  of  Grants  and 
Contract  Management.  Division  of 
Acquisition  and  Assistance.  200 
Constitution  Avenue  NW.  room  C-4305, 
Washington.  DC  2021a  Attention: 
Gwendolyn  Simms,  Reference  GSA/ 
DAA  92-001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gw^endolyn  Baron-Simms,  Telephone: 
(202)  535-8702  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATKMi:  The 
Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  wiU  award  approximately  8-10 
grants  ander  die  Job  Training 
Partnership  Act  (JTPA)  for  the  conduct 
of  programs  designed  to  train  and 
employ  the  disabled  through  national 
level,  multi-State  programs.  Funding  for 
the  grants  is  authorized  by  section  451, 
part  D  of  the  Act.  The  Department 
anticipates  that  $3.^  million  will  be 
available  for  Program  Year  1992  for  the 
intended  grant  awards. 

The  period  of  performance  will  be  12 
months  from  the  date  of  execution.  The 
general  parpose  of  this  program  is  to 
increase  the  number  and  quality  of  job 
opportunities  for  disabled  individuals 
and  assist  in  eliminating  the  twrriers 
they  face  by  providing  specialized 
outreach  services,  tailored  training,  job 
development  and  unsubsidized 
employment. 

Awards  under  this  solicitation  will  be 
made  to  national  level.  multi-State,  non- 
profit organizations  that  administer 
training  and  employment  programs  for 
the  disabled.  Therefore,  only 
applications  from  those  organizations 
meeting  the  above  statutory 
requirements  will  be  accepted. 
Individuals  are  not  eligible  to  apply. 

Based  on  the  availability  of  funding, 
effective  program  operation  and  the 
needs  of  the  Department  the  grants  may 
be  extended  for  uf>  to  two  (2)  additional 
years. 

Signed  at  Washington,  DC  on  January  15. 
1992. 

Robert  D.  Parker, 
ETA  Cranl  Officer. 

(FR  Doc.  92-2030  Filed  1-27-92: 8:45  am] 
WUJNO  COOE  «$10-30-tl 


Mine  Safety  and  Healtti  Administration 
Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

1.  Sheep  Fork  Energy,  Inc. 
[Docket  No.  M-91-128-q 

Sheep  Fork  Energy.  Inc  P.O.  Box  262. 
Tolet,  Kentucky  41569  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1704-l(a)  (escapeways  and 
escape  facilities)  to  its  No.  2  Mine  (LD. 
No.  46-01939)  located  in  Mingo  County, 
West  Vhpnia.  The  petitioner  proposes 
to  install  a  substantially  constructed 
stairway  with  hand  railing  from  the 
bottom  of  the  slope  to  the  surface  and  as 
wide  as  clearance  will  permit  to 
facilitate  safe  exit  of  persons  in  the 
event  of  an  emergency  instead  of  a  six 
fool  wide  escapeway. 

2.  Southern  Ohio  Coal  Co. 

IDocket  No.  N4-81-129-C| 
Southern  Ohio  Coal  Company,  Route 

3.  State  Route  687.  Albany.  Ohio  45710 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.804(a) 
(underground  high-voltage  cables)  to  its 
Meigs  No.  2  Mine  (LD.  No.  33-01173)  and 
its  Meigs  No.  31  Mine  (LD.  No.  33-01172) 
both  located  in  Meigs  County,  Ohio.The 
petitioner  proposes  to  use  an  internal 
ground  check  conductor  smaller  than 
No.  10  (A.W.G.)." 

3.  Eagle  Ran  Coal  Co..  Inc. 

[Docket  No.  M-91-130-C1 

Eagle  Run  Coal  Company.  416 
Chestnut  Street  Koipmont 
Pennsylvania  17834  has  filed  a  petition 
to  niodify  the  application  of  30  CI^ 
75.1400  (hoisting  equipment  general)  to 
its  7  Vein  »ope  [ID.  No.  36-06246) 
located  in  Nordiumberland  County. 
Pennsylvania.  The  petitioner  proposes 
to  operate  gunboats  to  transport  persons 
with  secondary  safety  connections 
securel^y  fastened  wound  the  gimboat 
and  to  the  hoisting  rope  above  the  main 
connecting  device. 

4.  PaabedyCodCo. 

(Docket  No.  M-B1-131-C) 

Peatiody  Coal  Compaay,  P.O.  Box 
1900,  Henderson.  Kentucky  42420-1990 
has  filed  a  petition  to  modify  the 
application  of  20 CFR  75.1105  (housing 
of  andec^and  txaaslormer  stations, 
battery-chacging  stations,  substations, 
compressor  stations,  sbops,  and 
permanent  punp^  to  its  Mine  No.  10 
(LD.  No.  11-00585)  located  in  Christian 
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County,  Illinois.  The  petitioner  proposes 
to  enclose  electrical  equipment  in  a 
monitored  fireproof  stnictiu«  instead  of 
ventilating  directly  into  the  return. 

5.  Gideon  Coal  Co. 

(Docket  No.  M-S1-132-C] 

Gideon  Coal  Company,  HC  81,  Box 
1532.  Hinkle.  Kentucky  40953  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its 
Mine  No.  2  (I.D.  No.  15-17143)  located  in 
Knox  County.  Kentucky.  The  petitioner 
proposes  to  use  hand-held  continuous- 
duty  methane  and  oxygen  indicators 
instead  of  machine-mounted  methane 
monitors  on  permissible  threie-wheel 
tractors  with  drag  bottom  buckets. 

6.  Eastern  Association  Coal  Corp. 

[Docket  No.  M-QZ-Ol-C] 

6.  Eastern  Associated  Coal 
Corporation,  P.O.  Box  1233,  Charleston, 
.West  Virginia  25324  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1002  (location  of  trolley  wires,  trolley 
feeder  wires,  high-voltage  cables  and 
transformers)  to  its  Federal  No.  2  Mine 
(I.D.  No.  4&-01456)  located  in 
Monongalia  Coimty,  West  Virginia.  The 
petitioner  proposes  to  use  high-voltage 
cables  to  supply  power  in  the  8  Right,  2 
Left  and  3  Left,  4  North  Mains  longwall 
sections  of  the  mine. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  room  627. 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  o^ice  on  or  before 
February  27. 1992.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  January  21. 1992. 
PatridaW.SUvey. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doc.  92-2029  Filed  1-27-92;  8:45  am] 

BHimO  CODE  4«1(M3-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

aqency:  National  Archives  and  Records 

Administration.  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 


SUMMARV:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  speciRed 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  March 
13, 1992.  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  acctunulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Govermnent  and  of 
private  persons  directly  affected  by  the 


Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 
Schedules  Pending: 

1.  Department  of  Commerce,  National 
Fish  and  Seafood  Promotional  Council 
(N1-40-92-1).  Comprehensive  records 
schedule. 

2.  Department  of  Justice.  Immigration 
and  Naturalization  Service  (Nl-85-91- 
5).  United  States  citizens'  identification 
cards,  1924-45. 

3.  Department  of  Justice,  Immigration 
and  Naturalization  Service  (Nl-85-91- 
7).  Applications,  instructions, 
supplemental  material  and  change  of 
address  forms  for  the  Replenishment 
Agricultural  Worker  program. 

4.  Department  of  Labor,  Bureau  of 
Labor  Statistics  (Nl-257-92-2). 
Consumer  Price  Index  user  survey 
questionnaires,  1988. 

5.  Department  of  the  Treasury, 
Financial  Management  Service  {Nl-425- 
92-1).  Bureau  of  Accounts  Emergency 
Relief  authorizations,  1935-42. 

6.  Federal  Communications 
Commission.  Mass  Media  Bureau  (Nl- 
173-91-5).  Survey  of  horse  racing  results 
broadcast  over  radio  stations,  1962-66. 

7.  Federal  Emergency  Management 
Agency  (Nl-304-fll-l).  Regional  records 
of  the  Federal  Civil  Defense 
Administration  relating  to  disaster  relief 
and  emergency  preparedness. 

8.  National  Archives  and  Records 
Administration  (Nl-CRS-02-5).  General 
Records  Schedule  item  for  donated 
leave  program  records. 

9.  Tennessee  Valley  Authority, 
Resource  Development  (Nl-142-90-9). 
Cost  allocation  records  for  multipurpose 
dams  and  reservoirs. 

Dated:  January  22, 19S2. 
Don  W.  WUmib. 
Archivist  of  the  United  Slates. 
|FR  Doc.  92-1996  Filed  1-27-42: 8:45  am) 

MUMQ  CODE  ni*-01-M 


NATIONAL  COMMISSION  ON 
JUDICIAL  DISCIPUNE  AND  REMOVAL 

MEETING 

AOENCV:  National  Commission  on 
Judicial  Discipline  and  Removal. 
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action:  Public  meeting. 


:  Notice  ia  hereby  given 
pursuant  to  the  Federal  Advisory 
Committee  Act  that  a  public  meeting  of 
the  National  Commission  on  Judicial 
Discipline  and  Removal  will  be  held  on 
January  30-31, 1992.  in  St.  Michaels. 
Maryland.  Thej>recise  location  of  the 
meeting  will  be  the  St.  Michaels 
Harbour  Inn.  101  North  Harbour  Road. 
St.  Michaels.  Maryland  21663. 

The  Jannary  30th  meeting  will 
convene  at  1:30  p.m.  and  will  adjourn  at 
approximately  sns  p.m. 

The  January  3l8t  meeting  will  convene 
at  8:45  a.m.  and  will  adjourn  at 
approximately  4:30  p.m. 

AUTNORrrv:  The  meeting  will  be  the  fu'st 
one  for  the  National  Commission,  a 
body  composed  of  thirteen  members 
appointed  by  the  Speaker  of  the  House, 
the  President  pro  tern  of  the  Senate,  the 
President,  the  Chief  Justice  of  the  United 
States  and  the  Conference  of  Chief 
Justices.  The  National  Commission  was 
established  by  Public  Law  101-650  (Tide 
IV)  and  assigned  three  statutory  duties. 
The  first  is  to  investigate  and  study  the 
problems  and  issues  involved  in  the 
tenure  (including  discipline  and 
removal]  of  Article  III  (appointed  to 
serve  for  life)  judges.  The  second  is  to 
evaluate  the  advisability  of  proposing 
alternatives  to  current  arrangements 
with  respect  to  such  problems  and 
issues,  including  alternatives  for  the 
discipline  or  removal  of  judges  that 
would  require  constitutional 
amendments.  Finally,  the  Commission  is 
required  to  prepare  and  submit  a  report 
to  the  Congress,  the  Chief  Justice  and 
the  President  setting  forth  a  detailed 
statement  of  its  fmdings  and  conclusions 
together  with  any  recommendations  for 
legislative  and  administrative  actions  as 
are  considered  appropriate. 

Ordinarily  the  provisions  of  the 
Federal  Advisory  Committee  Act  are  not 
applicable  to  legislative  or  judicial 
agencies.  Nonetheless,  since  the 
Commission  is  composed  of 
representatives  of  all  three  branches  of 
the  Federal  government,  good  faith 
attempts  will  be  made  to  follow  the 
spirit  of  the  law. 

FOR  FUnTIU  MPOHMATION  CONTACT: 

Michael  J.  Remington  or  Victoria  Y. 
Smith  at  the  National  rnmmifcinn  of 
Judicial  Discipline  and  Tenure,  Suite 
690,  2100  Penaiylvaiua  Avenw  NW.. 
WaslHasUm.  DC  30007. 

SUPPLEMENTARY  INFORMATION:  Minutes 
of  the  meeting  will  be  available  for 
public  ioapection  during  regular  wocktag 
hours  at  the  Coaaoission  offices 


approximately  thirty  working  days 
following  the  meeting. 

Victoria  V.  Smith, 

Administrative  Officer. 

[FR  Doc.  92-2048  Filed  1-27-92;  8:45  amj 

SnjJMa  CODE  MIO-OB-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  liifmiiuition  CoOecUon 
Activities  Under  0MB  Review 

AOCNCV:  National  Endowment  for  the 

Arts. 

action:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  OfHce  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance,  by 
February  2Z  1992,  of  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
February  20. 1992. 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok.  Office  of  Management  and 
budget  New  Executive  Office  Building. 
728  Jackson  Place,  NW..  room  3002. 
Washington.  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Ms.  Judith  E.  O'Brien, 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  room 
203, 1100  Pennsylvania  Avenue.  NW., 
Washington.  DC  20506;  (202-682-5401). 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judith  E.  O'Brien.  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506:  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  HiPORMATtON:  The 
Endowment  requests  the  review  of  a 
new  collection  of  informabon.  This  entry 
is  issued  by  the  Endowment  and 
contains  the  foUowii^  mformation: 

(1)  The  title  of  the  form:  (2)  howtjften 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report:  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses:  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  namber  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 
individuab  with  sigsificant  experience 
in  the  arts  are  used  by  the  Endowment 
to  serve  on  application  or  policy  review 
panels.  These  individuals  reflect  drverae 


backgrounds  and  expertise  in  the  arts 
and  reside  tbroughoat  the  country.  In 
order  to  identify  and  select  qualified 
anelists.  the  Endowment  is  enhancing 
ita^mputerization  of  information  about 
quaK&ed  individuals  by  means  of  an 
automated  panel  baidi  system. 
Individuals  who  believe  they  are 
qualified  to  serve  as  a  member  of  an 
Endowment  panel  wiU  need  to  complete 
a  twelve-item  questionnaire  and  submit 
it,  supplemented  by  a  current  resume,  to 
the  Endowment.  This  information  will 
then  be  electronically  scanned  and 
stored  in  the  automated  system  which 
will  be  used  to  identify  potential 
members  of  application  or  review 
panels.  Several  of  the  questions  require 
the  respondent  to  pick  the  most 
appropriate  response  from  coded  listings 
accompanying  the  questionnaire  and 
then  transfer  those  codes  to  the  spaces 
provided.  The  first  five  questions  ask  for 
items  of  identification:  Social  Security 
Number  name;  form  of  address:  mailing 
address;  and  telephone  number(s].  The 
next  6  questions  ask:  Is  the  respondent  a 
lay  person;  what  are  their  special 
characteristics;  their  areas(s)  of  work/ 
type(s)  oi  business;  the  type(s)  of 
orgamzation(s)  diey  are  with;  Hieir 
areas(s)  of  arts  expertise;  and  the  source 
of  recommendation  for  possible  panel 
service,  if  any.  Responses  to  these 
questions  will  be  made  by  entering  the 
appropriate  codes  form  listings  provided 
with  the  form.  The  last  question  is  a 
small  (6  line)  space  for  any  additional 
optional  narrative  information  the 
respondent  may  wish  to  provide. 

Trtle-.  Automated  Panel  Bank  System 
Data  Collection  Form. 

Frequency  of  Collection:  One  time. 

Respondents:  Peer  review  panelist 
candidates. 

Use:  Panel  Bank  Data  Collection  Form 
elicits  relevant  information  from 
individuals  wishing  to  be  considered  for 
service  as  a  panelist  at  the  National 
Endowment  for  the  Arts. 

Estimated  Number  of  Respondents: 
4000.  . 

Average  Burden  Hours  Per  Response: 
.5. 

Total  Estimated  Borden:  2000. 
ludith  E.  CBrion. 

Management  Analyst.  Administrative 
Ser\'ices  Division,  National  Endowment  for 
the  Arts. 

|FR  Doc.  92-1968  Filed  1-27-82:  8:45  am) 
BtUmG  COOC  7S37-ei-M 


Museum  Advisory  Panel;  Heettng 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92^463).  as  amended,  notice  is 
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hereby  given  that  a  meeting  of  the 
Museum  Advisory  Panel  (Special 
Exhibitions  A  Section)  to  the  National 
Coimcil  on  the  Arts  will  be  held  on 
February  16-20, 1992  from  9:15  a.m.-S:30 
p.m.  in  room  M-14  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  18  bom  9:15 
a.m.-10  ajn.  The  topics  will  be  opening 
remarics  and  general  discussion. 

The  remaining  portions  of  this  meeting 
on  February  18  from  10  a  jn.-5:30  p  jn. 
and  February  19-20  from  9:15  ajn.-5:30 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  imder  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discTeti<»i  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  emirioyee  in 
attendance. 

If  yon  need  special  accommodations 
due  to  a  disabiUty,  please  contact  the 
Office  of  Special  Constituencies, 
National  &idowment  forthe  Arts,  1100 
Pennsylvania  Avenue,  NW^ 
Washington,  DC  20506, 202/662-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  inf(»mation  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Coounittee 
Management  Officer,  National 
Endowment  for  the  Arts,  Wariiington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  January  22, 1982. 

Director,  Cotmcil  and  Panel  Operatioia, 

National  Endowmait  for  the  Arts. 

[FR  Doa  93-2000  Filed  1-27-62;  8:46  am] 


Advtoofy  I 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Resenting 
and  Commissioning  (foimeriy  Inter-Art^ 
Advisory  Panel  (Pwtaierships  in 


Commissioning  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
February  IB,  1992  from  9  ajDU-4  p jn.  in 
room  730  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW^ 
Washington.  DC  20506. 

A  portion  of  tfiis  meeting  will  be  open 
to  the  public  from  5  p  jn.-6  pan.  The 
topics  will  be  guidelines  review  and 
policy  discussion. 

The  remaining  portion  of  this  meeting 
from  9  8.m.-5  pan.  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended,  - 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determinati<m  ot  the  Chairman  of 
November  20, 1991,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  d  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereot  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
'  full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disabihty,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW^ 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  662-^33. 

Dated:  January  22, 1992. 
Yvomie  M.  SaUna, 

Director,  Council  and  Panel  (^rations. 
National  Endowment  for  the  Arte. 
[FR  Doc  92-2010  nied  1-27-02;  8:45  am] 
BUJNO  oooc  7f«r-«va 


NUCLEAR  REQULATORY 
COMMISSION 

[DectistN0Ll»>1S9) 

ConsuiiMfV  Pow  COif  MSnOck  FomI 


RndhgofNoJ 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  ttie  reqtdrements  of  10  CFR 


50.62(c)(3)  to  the  CoDsqpiers  Power 
Company  (the  bcensee)  for  the  Big  Rodi 
Point  PlttBt  located  in  Charievoix 
County,  Michigan. 

Environmental  Assessment 

Identification  c/  the  Ptopoted  Action 

The  proposed  action  would  grant  an 
exemption  from  die  requirements  of  10 
CFR  50.62(c)(3).  On  December  29, 1966, 
die  Kcensee  requested  an  exemption 
from  10  CFR  50.62(c)(3),  which  requires 
that  each  boiBng  water  reactor  (BWR) 
must  have  an  ahemate  rod  injection 
(ARI)  system  diat  is  diverse  (from  the 
reactor  trip  system)  from  sensor  output 
to  the  final  actuation  device. 
Specifically,  the  licensee  would  not  be 
required  to  install  an  ARI  system. 

The  Need  for  the  Propoeed  Action 

Section  50.62  of  10  CFR  part  50 
imposes  requirements  for  operating 
nuclear  reactor  facilities  which  are 
intended  to  reduce  the  chance  of  or 
mitigate  the  potential  consequences  of 
an  anticipated  transient  without  scram 
(ATWS)  event  Section  50.62(c)(3) 
requires  that  each  BWR  licensee  install 
a  diverse  and  redundant  system  for 
inserting  control  rods  into  the  reactor.  In 
the  Statements  of  Consideration  for  the 
ATWS  rule  (49  FR  28036),  the 
Commission's  staff  states  that  older 
plants  (those  licensed  for  operation  prior 
to  August  22, 1969)  may  be  granted 
exenq>tions  from  these  requirements  if 
they  can  demonstrate  that  their  risk 
from  ATWS  is  sufficiently  low.  A 
number  of  potential  factors  in  the 
determination  of  low  risk  could  include 
power  level,  unique  design  features  that 
could  prevent  or  mitigate  the 
consequences  of  an  ATWS  event, 
remaining  plant  operating  lifetime,  or 
remote  siting.  The  Commission's  staff 
further  stated  that  a  reduction  in  the 
frequency  of  challenges  to  plant  safety 
systems  should  be  s  prime  goal  of  eadi 
licensee. 

By  letter  dated  Octi^Mr  1. 1966,  the 
licensee  submitted  a  plant-specific 
evaluation  of  the  risks  associated  with 
ATWS  evenU  at  Big  Rock  Point  The 
licensee  concluded  that  the  risk 
reduction  bora  the  installation  was  not 
significantly  greater  than  the  reduction 
provided  by  improving  secondary 
system  stability,  and  mat  the  increased 
cost  of  the  installation  of  ARI  was  not 
justified.  The  licensee  has  conqtleted 
modifications  to  the  plant  (the 
installation  of  a  single  redroilation 
pump  trip)  to  achieve  greater  stability  in 
accoitlance  with  the  October  1, 1968 
submittal  Thus,  the  licensee  has 
proposed  an  alternative  action  to  that 


3224 


Federal  Register  /  Vol.  57.  No.  18  /  Tuesday.  January  28.  1992  /  Notices 


required  by  10  CFR  50.62(c)(3)  and  an 
exemption  from  the  specific 
requirements  of  the  rule  is  required. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  would 
provide  relief  from  the  requirements  of 
10  CFR  50.62(c)(3)  that  an  ARI  system  be 
installed  at  the  Big  Rock  Point  Plant.  The 
licensee  has  performed  a  risk  analysis  to 
determine  the  efficacy  of  the 
implementation  of  ARI.  This  risk 
analysis  included  evaluations  of 
alternatives  to  the  installation  of  an  ARI 
system,  including  (1)  the  installation  of  a 
simplified  ARI,  and  (2)  the  improvement 
of  secondary  system  stability  following 
a  load  rejection  event.  The  risk  analysis 
determined  that  the  installation  of  a  full 
ARI  system  provided  little  benefit 
beyond  the  risk  reduction  associated 
with  the  improvement  of  secondary 
system  response  to  transients  from  high 
power  levels.  The  licensee  has 
determined  that  the  installation  of  an 
ARI  would  result  in  a  core  damage 
frequency  (CDF)  of  3.2E-5/RY  (reactor 
year),  while  improvement  of  secondary 
system  stability  would  result  in  a  CDF 
of  3.6E-5/RY.  The  Commission's  staff 
has  previously  reviewed  this  risk 
analysis  and  concurs  with  its  findings. 

Based  on  the  above,  the  Commission's 
sta^  has  determined  that  granting  the 
proposed  exemption  would  not 
significantly  affect  the  ability  of  the  Big 
Rock  Point  Plant  to  prevent  or  mitigate 
ATWS  events.  Consequently,  the 
probability  of  accidents  would  not  be 
increased,  nor  would  the  post-accident 
radiological  releases  be  greater  than 
previously  determined.  Neither  would 
the  proposed  exemption  a^ect 
radiological  plant  effluents.  Therefore, 
the  Commission's  staff  concludes  that 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  does  e^ect  a  change  in  the 
installation  or  use  of  a  facility 
component  located  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  It 
does  not  a^ect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 


equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  an  increased  financial  burden 
on  the  licensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  the  scope  of 
resources  used  during  normal  plant 
operation. 

Agencies  and  Persons  Contacted 

The  Commission's  staff  did  not 
consult  other  agencies  in  making  its 
decision  on  this  proposed  action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission's  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  December  29. 1986.  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  North  Central  Michigan  College, 
1515  Howard  Street.  Petoskey,  Michigan.' 

Dated  at  Rockville.  Maryland  this  17th  day 
of  January  1992. 

For  the  Nuclear  Regulatory  Conunission. 
Edmund  J.  Sullivan, 

Acting  Director,  Project  Directorate-III-1, 
Division  of  Reactor  Projects  III/IV/V,  Office 
of  Nuclear  Reactor  Regulation.  * 

[FR  Doc.  92-1919  Filed  1-27-^2;  8:45  am) 
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(Docket  No.  50-322] 

Long  Island  Lighting  Co^ 
Environmental  Assessment  and 
Hnding  of  No  Significant 
Environmental  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption  to 
the  Long  Island  Lighting  Company 
(LILCO.  or  the  licensee),  in  connection 
with  its  Shoreham  Nuclear  Power 
Station,  Unit  1  (SNPS),  located  in  Suffolk 
County,  New  York.  The  exemption 
would  grant  relief  from  certain  security 
requirements  of  10  CFR  73.55  that  are  no 
longer  necessary  for  a  nuclear  facility 
that  is  in  a  shutdown  and  permanently 
defueled  condition  such  as  SNPS. 


Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  will  modify  security 
requirements  to  eliminate  certain  vital 
areas  and  equipment,  systems  and 
procedures,  and  reduce  the  number  of 
required  armed  responders.  which  are 
now  uimecessary  for  SNPS.  as  it  is  a 
nuclear  facility  that  is  in  a  shutdown 
and  permanently  defueled  condition. 
SNPS  is  a  boiling  water  reactor  that  was 
licensed  for  conunercial  operation  from 
April  21. 1989  to  lune  14. 1991. 

Need  for  Proposed  Action 

The  exemption  is  necessary  to  grant 
relief  from  physical  security 
requirements  that  are  inajppropriate  for 
a  facility  in  a  shutdown  and 
permanently  defueled  condition. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  will  have  no 
environmental  impact  because  (1)  SNPS 
is  shutdown  and  permanently  defueled. 
(2)  LILCO  is  not  allowed  to  put  fuel  back 
into  the  reactor  building  without  prior 
Commission  approval,  and  (3)  potential 
offsite  exposures  from  accidents  are 
reduced  to  less  than  Environmental 
Protection  Agency  (EPA)  protective 
action  guidelines  (PAG).  Thus,  an  act  of 
sabotage  that  would  result  in  a 
significant  offsite  radiological  release  is 
no  longer  a  credible  event  at  SNPS. 

The  licensee's  analysis  demonstrated 
that  the  potential  risk  to  the  public  is 
significantly  reduced  and  the  range  of 
credible  accidents  and  accident 
consequences  are  limited  after  the 
shutdown  and  defueling  of  SNPS.  The 
worst  case  accident  for  this  facility  is  a 
fuel  handling  accident.  The  licensee's 
analysis  shows  that  the  offsite  doses 
resulting  from  a  fuel  handling  accident 
would  not  exceed  the  EPA  PAGs  offsite. 
For  example,  the  lower  level  EPA 
guideline  for  protective  action  is  1  Rem 
whole/body  dose.  The  licensee's 
analysis  shows  that,  for  a  fuel  handling 
accident,  the  integrated  whole-body  and 
skin  doses  are  less  than  0.00005  percent 
of  the  10  CFR  part  100  limits. 

The  staff  has  also  determined  that  the 
proposed  action  involves  no  increase  in 
the  amounts,  and  no  significant  change 
in  the  types  of  radiological  effluents  that 
may  be  released  offsite  and  that  there 
would  be  no  increase  in  individual  or 
cumulative  occupational  radiation 
exposures. 

With  regard  to  nonradiological 
impacts,  the  proposed  action  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
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that  there  are  no  significant 
nonradiologicat  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  conchtded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  impact  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  action.  This  would 
not  reduce  environmental  impacts 
associated  with  present  level  of  plant 
activities. 

Alternative  Use  of  Resource 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  the  operation  of  the 
SNPS  (NUREG-0285),  dated  October 
1977. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  that  supports  the  proposed 
action,  and  did  not  consult  odier 
agencies  or  persons. 

Hnding  of  No  Significant  Impact 

Based  upon  the  foregoing 
envvonmental  assessment,  tfie 
Commission  condudes  that  the 
proposed  actions  will  not  have  a 
significant  eSeet  on  the  quality  of  die 
human  environment.  Thoefore,  the 
Commission  has  determined  not  to 
prepare  an  enviroimiental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application  of 
October  9, 1990,  as  supplemented  on 
November  4  and  8. 1901.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gebnan  Building, 
2120  L  Street.  NW..  Washington  DC 
20555,  and  the  local  public  document 
room  at  the  Shoreham-Wading  River 
Public  Library,  Route  25A,  Shoreham, 
New  York  11780-9697. 

Dated  at  RoclLville.  Matylaod.  tbia  21st  day 
of  January  1992 

For  the  Nuclear  Regulatory  Commission. 
Seyawor  H.  WaiM, 
Director,  Non-Power  Reacton, 
Decommissioniag  aatSitnroiimeatal  Project 
Directorate,  Dhfiaiea  of  Advanced  Reacton 
and  Special  Projects,  ^'ce  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  92-1917  Filed  l-27-«2;  8:45  am] 
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MeetkiQ  t 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C  2039. 2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
February  6-8, 1992,  in  room  P-lia  7920 
Norfolk  Avenue,  Bethesda.  Maryland. 
Notice  of  this  meeting  was  published  in 
the  Fadaral  Register  on  lanoary  23, 1992. 

Thursday,  Februarys,  1992 

8:30  AM.-^-4S  AM.:  Caning 
Remarks  byACRS  Chairman  (Open)— 
The  ACRS  Chairman  will  make  opening 
remarks  and  conunent  briefly  regarding 
items  of  current  interest 

8:45  AM.-IOM)  AM.:  Policies  and 
Practices  of  Public  Utility  Commissions 
(Open)— lie  Committee  will  hear  a 
briefing  by  and  hold  a  discussion  with 
an  invited  expert  regarding  the  impact 
that  policies  and  practices  of  Public 
Utility  Commissions  have  on  the  safety 
of  nuclear  power  plants. 

10:15  A.M.-1Z15  P.M.:  Integral 
Systems  Testing  for  the  Westinghouse 
AP-eoO  Nuclear  Plant  (Open/Qosed)— 
The  Committee  will  review  and  report 
on  integral  systems  testing  requirements 
for  the  Westinghouse  AP-600 
standardized  nuclear  power  plant. 

ReprMenlatiTes  of  the  NRC  staff  and 
the  Westin^Mose  Electric  Corporation 
will  participate,  as  appropriate. 

Portions  of  this  ses^on  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  this  matter. 

1:15  P.M.-3:15  P.M.:  Meeting  with 
Senior  NRC  Staff  Managers  (Open)— 
The  Committee  will  hold  a  discussion 
regarding  proposed  reconciliation  of 
ACRS  comments  and  recommendations 
regarding  several  safety  related  and 
regulatory  matters  such  as  consistent 
use  of  PRA  in  the  regulatory  process,  the 
NRC  Regulatory  Impact  Survey,  and 
criteria  to  accommodate  severe 
accidents  in  containment  design. 

3:30  P.M.-5:00  PM.:  Reactors 
Operating  Experience  (Open) — ^The 
Committee  will  bear  a  briefing  by  and 
hold  a  discussion  with  representatives 
of  the  NRC  staff  regarding  recent  events 
and  incidents  at  operating  nuclear 
power  plants,  including  the  causes  and 
consequences  of  a  turbine  overspeed 
failure  at  the  Salem  Nadear  Generating 
Station  and  a  main  coolant  system  leak 
at  the  Oconee  Nucteer  Station. 

Representatives  of  the  licensees  and 
other  elements  of  the  nadear  industry 
will  partfc4>ate.  as  appropriate. 

5  P.M.-S:4S  F.M.:  Key  Technicar 
Issues  (Open)— The  Committee  will 


discuss  proposed  plana  for  resolution  of 
key  teclmical  issues  in  need  of  early 
resolution  with  respect  to  hiture  nuclear 
power  plant  designs. 

5:45  P.M.-&30P.M.:  Preparation  of 
ACRS  Report  (Open)— The  Committee 
will  discuss  issues  to  be  addressed  in 
reports  related  to  matters  considered 
during  this  meeting  session. 

Friday.  February  7.  HB2 

8:30  A.M.-10:4S  A.M.:  Design 
Acceptance  Criteria  (Open) — The 
Committee  will  review  and  report  on 
proposed  use  of  Design  Acceptance 
Criteria  as  a  mechanism  to  define  plant 
design  features  in  the  certification 
process  for  standardized  nuclear  plants 
in  accordance  with  10  CFR  52. 

RepresenUtives  of  the  NRC  staff  and 
the  nuclear  industry  will  partidpate,  as 
appropriate. 

10:45  AM.-12  Noon:  Accident 
Sequence  Precursor  Program  (Open)— 
The  Committee  will  hear  a  briefing  by 
and  hold  a  discussion  with 
representatives  of  the  NRC  staff 
regarding  die  program  to  identify  and 
evaluate  acddent  precursors. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

1  PM.-2:30  PM.:  Meeting  with 
Director.  NRC  Office  of  Nuclear 
Regulatory  Research  (Open-Closed)— 
The  Committee  will  hear  a  briefing  by 
and  hold  a  discussion  with  the  Director, 
NRC  O^ice  of  Nuclear  Regulatory 
Research,  regarding  various  aspects  of 
the  NRC  safety  research  program, 
including  matters  such  as  the  need  for 
an  NRC  Office  of  Research,  priorities 
assigned  to  various  portions  of  the 
research  program,  and  the  NRC  research 
budget  and  its  management. 

Portions  of  this  meeting  related  to 
anticipated  budget  and  pro^'ammatic 
changes  will  be  ck>sed  to  discuss 
information  the  premature  release  of 
which  is  likely  to  significantly  frustrate 
the  agency  in  the  pwformance  of  its 
statutory  function. 
.    2:45  PM.-3f45  P.M~  Proposed 
Revision  of  10  CFR  Part  100,  Appendix 
A.  Seismic  and  Geologic  Siting  Criteria 
for  Nuclear  Power  Plants  (Open)— The 
Committee  will  review  and  report  on 
proposed  revisioa  of  10  CFR  Part  loa 
AppendU  A  to  update  these  fegulatory 
criteria  in  accordance  with 
developments  in  this  field. 

Representatives  of  the  NRC  sUff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

3:45  PM.-A:15  P.M.:  Reactor  Safety 
Research  Program  (Open)— The 
Committee  will  dtscvss  the  proposed 
annual  ACRS  report  to  the  U.S. 
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Congress  on  the  NRC  safety  research 
program  and  budget. 

4:15  P.M.-4:45  P.M.:  Federal  Advisory 
Committee  Act  (Open)— The  Committee 
will  discuss  proposed  Committee 
comments  to  the  U.S.  Senate  Committee 
on  Government  Affairs  on  the  proposed 
1991  amendment  of  the  Federal 
Advisory  Committee  Act. 

4:45  P.M.-5  45  P.M.:  ACRS 
Subcommittee  Activities  (Open)— The 
Committee  will  hear  and  discuss  reports 
regarding  the  status  of  assigned  ACRS 
subcommittee  activities  including  items 
proposed  for  consideration  by  full 
Committee  (Planning  and  Procedures 
Subcommittee)  and  a  proposed  ACRS 
report  to  the  NRC  on  its  research 
program  (Safety  Research  Program 
Subcommittee). 

5:45  P.M.-€:30  P.M.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  issues  to  be  addressed  in 
reports  related  to  matters  considered 
during  this  meeting. 

Saturday.  Februarys.  1992 

8:30  A.M.-l  1:30  A.M.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  complete  preparation  of  ACRS 
reports  regarding  items  considered 
during  this  meeting. 

11:30  A.M.-12:30  P.M.:  Miscellaneous 
(Open) — ^The  Committee  will  complete 
discussion  and  related  action  regarding 
items  considered  during  this  meeting 
and  items  which  were  not  completed  at 
previous  meeting  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  1. 1991  (56  FR  49800).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those  open 
portions  of  the  meeting  when  a 
transcript  is  being  kept  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  it  consultants,  and  staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meeting  may  be 
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adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
Subsection  10(d)  P.L  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
Proprietary  Information  applicable  to 
the  matters  being  considered  in 
accordance  with  5  U.S.C.  552b(c)(4)  and 
information  the  premature  release  of 
which  is  likely  to  significantly  frustrate 
the  agency  in  the  performance  of  its 
statutory  function  per  5  U.S.C. 
552b(c)(9)(B). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049). 
between  8  a.m.  and  4:30  p.m. 

Dated:  January  22, 1992. 
John  C  Hoyle. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  92-2021  Filed  1-27-92:  8:45  am] 
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Local  Public  Document  Room  for 
Callaway  Plant  at  ttie  John  M.  Olin 
Ubrary,  Waahington  University,  St 
Louis,  Missouri,  to  Close 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  closing  of  local  public 

document  room  for  Callaway  Plant 

located  at  the  John  M.  Olin  Library. 

Washington  University.  St.  Louis. 

Missouri. 

summary:  Notice  is  hereby  given  that 
the  Nuclear  Regulatory  Commission 
(NRC)  is  closing  the  local  public 
document  room  (LPDR)  for  records 
pertaining  to  Callaway  Plant  located  at 
the  John  M.  Olin  Library.  Washington 
University.  St.  Louis,  Missouri. 
DATES:  The  Callaway  LPDR  located  at 
the  John  M.  Olin  Library,  Washington 
University,  St.  Louis,  Missouri,  will  close 
effective  February  1, 1992. 
FOn  FURTHER  INFORMATION  CONTACT: 
Ms.  Jona  Souder.  LPDR  Program 
Manager,  Freedom  of  Information  Act/ 
Lpcal  Public  Document  Room  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 


Telephone  301-492-4344.  or  ToU-Free  1- 
800-638-8081. 

SUPPLEMENTARY  INFORMATION:  Since 
1974  the  NRC  has  maintained  two 
LPDRs  for  Callaway  Plan  located  in 
Fulton.  Missouri.  They  are  the  Callaway 
County  Library.  Fulton.  Missouri,  which 
is  about  ten  miles  southeast  of  the  site, 
and  the  John  M.  Olin  Library. 
Washington  University.  St.  Louis, 
Missouri,  which  is  approximately  eighty 
miles  west  of  the  site.  The  LPDR  located 
in  St.  Louis,  Missouri,  was  established 
as  an  exception  to  our  usual  practice  of 
locating  LPDRs  in  the  immediate  vicinity 
of  nuclear  power  plants.  We  agreed  to 
maintain  this  LPDR  to  serve  the 
population  center  in  St.  Louis  during  the 
Agency's  review  of  the  proposed 
Callaway  facility.  The  Callaway  Plant 
was  licensed  and  began  commercial 
operation  in  1984. 

In  a  letter  dated  December  19. 1991. 
the  Director.  Industrial  Contracts  and 
Licensing,  of  the  Washington  University. 
St.  Louis.  Missouri,  stated  they  will  no 
longer  continue  as  a  LPDR  after  January 
31. 1992.  Therefore  the  Callaway  LPDR 
located  in  St.  Louis.  Missouri,  will  be 
closed  effective  February  1, 1992. 

Dated  at  Bethesda,  Maryland,  this  23rd  of 
January.  1992. 

For  the  Nuclear  Regulatory  Commission. 
Donnie  H.  Grimstey, 

Director,  Division  of  Freedom  ^Information 
and  Publications  Services.  Office  of 
Administration. 

[FR  Doc.  92-2020  Filed  1-27-92;  8:45  am] 
BMJJNQ  COOE  7SaO-01-M 

Cintichem,  Inc.;  Issuance  of  a  License 
Amendment  To  Renew  License  No. 
SNM-639  and  Approval  of 
Decommissioning  Plan 

The  Nuclear  Regulatory  Commission 
has  issued  an  amendment  under  the 
provisions  of  title  10  of  the  Code  of 
Federal  Regulations,  part  70  (10  CFR 
part  70)  to  Cintichem,  Inc.  authorizing 
the  renewal  of  Special  Nuclear 
Materials  License  SNM-639  for  the 
purpose  of  decommissioning  the 
Cintichem  facility  located  in  Tuxedo, 
New  York.  This  amendment  also 
approves  the  decommissioning  plan 
submitted  by  the  licensee. 

The  licensee  requested  this 
amendment  in  a  letter  dated  April  17. 
1991.  which  referenced  a 
decommissioning  plan,  an 
environmental  report  and  a  radiological 
accident  analysis  that  had  previously 
been  submitted  to  the  Commission  on 
October  19. 1990. 
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The  amendment  authorizes  the 
licensee  to  perform  decommissioning  of 
the:  (a)  Laboratory/hot  cell  building 
(Building  2]  and  associated  structures; 

(b)  areas  in  the  reactor  building 
(Building  1)  and  associated  structures 
subject  to  diis  license  amendment;  and 

(c)  the  waste  storage  building  (Building 
6)  and  associated  structures  in 
accordance  with  the  licensee's 
decommissioning  plan.  The  amendment 
also  authorizes  the  renewal  of  SNM-639 
for  the  possession,  use  and  storage  of 
special  nuclear  material  as  necessary  to 
allow  the  decommissioning  of  the 
facility. 

On  May  22, 1991.  (56  FR  23601)  the 
Commission  announced  in  the  Fedwal 
Register  that  it  was  considering  issuing 
this  amendment  to  the  licensee.  At  that 
time  the  Commission  provided  notice 
that  it  was  proceeding  to  review  an 
application  for  a  license  amendment 
falling  within  the  scope  of  Subpart  L. 
Informal  Hearing  Procedures  for 
Adjudications  in  Materials  Licensing 
Proceedings,  of  the  Commission's  Rules 
of  Practice  for  Domestic  Licensing 
Proceedings  in  10  CFR  part  2. 

On  November  20, 1991,  (56  FR  58589) 
the  Commission  announced  in  the 
Federal  Register  that  it  had  reviewed  the 
proposed  decommissioning  plan 
submitted  to  the  Commission  on 
October  19, 1990,  as  supplemented  on 
January  11, 14,  and  28,  February  19, 
March  8,  April  24,  May  21,  June  25.  July 
17.  August  6,  and  October  2, 1991,  and 
had  prepared  an  Environmental 
Assessment  and  Safety  Evaluation 
Report  (the  licensee  has  also  requested, 
on  January  8, 1992,  to  increase  the 
timeframe  for  deconunissioning  from 
26.5  to  36  months).  Based  on  the 
Environmental  Assessment  the  staff 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action  and  that  the 
proposed  action  willnot  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  For  further  details 
with  respect  to  this  action  see  the 
licensee's  request  for  amendment  dated 
April  17, 1991,  which  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC. 

Dated  at  Rockville.  Maryland  this  17th  day 
of  January,  1992  for  the  U.S.  Nuclear 
Regulatory  Commission. 
lohn  H.  Auatin, 

Chief.  Decommissioning  and  Regulatory 
Issues  Section,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
|FK  Doc.  92-1920  Filed  1-27-92: 8:45  am] 

BltXIM  CODE  TStO-OI-M 


[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.,  issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission]  has  issued 
Amendment  No.  148  to  Facility 
Operating  License  No.  DPR-61  issued  to 
Connecticut  Yankee  Atomic  Power 
Company,  which  revised  the  Technical 
Specifications  for  operation  of  the 
Haddam  Neck  Plant  located  in 
Middlesex  County.  Connecticut.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  modified  the  « 

Technical  Specifications  to  reflect  the 
conversion  to  a  Zircaloy-clad  fuel 
assembly  design,  prohibit  three  loop 
operation  for  Modes  1  and  2  for  Cycle 
17,  and  change  the  required  boron 
shutdown  margin  concentration.  The 
Technical  Specification  changes  will 
allow  for  the  use  of  Zircaloy-clad  fuel 
assemblies  in  the  core. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rule  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
i-iearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
July  31, 1991  (56  FR  36175).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  Hied  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  signiHcant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  June  27, 1991,  as 
supplemented  December  10, 1991,  (2) 
Amendment  No.  148  to  License  No. 
DPR-Ol,  (3)  the  Commission's  related 
Safety  Evaluation,  (4)  the  Commission's 
related  Environmental  Assessment  (56 
FR  65920). 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW.. 


Washington,  DC  20555  and  at  the  local 
public  room  located  at  the  Russell 
Library,  123  Broad  Street,  Middletown, 
Connecticut  06457.  A  copy  of  items  (2). 
(3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Document  Control 
Desk. 

Dated  at  Rockville.  Maryland  this  17th  day 
uf  January  1992. 

For  the  Nuclear  Regulatory  Commission. 
Alan  B.  Wang. 

Project  Manager.  Project  Directorate  1-4, 
Division  of  Reactor  Projects — ////,  O^iceof 
Nuclear  Reactor  Regulation. 

|FR  Doc.  92-2017  Filed  1-27-92: 8:45  am) 
WUJNQ  COOE  7$M-ei-M 


[Docket  No.  50-602) 

University  of  Texas  at  Austin;  Notice 
of  Issuance  of  FacWty  Operating 
License  No.  R-129 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Facility  Operating  License  No.  R- 
129  for  the  University  of  Texas  at  Austin 
(the  licensee)  to  operate  the  TRIGA 
Mark  II  research  reactor  located  on  the 
licensee's  site  in  Austin,  Texas. 

Facility  Operating  License  No.  R-129 
authorizes  a  power  level  not  in  excess  of 
1100  kilowatts  (thermal]  and  in  the  pulse 
mode,  with  pulse  step  reactivity 
insertion  not  in  excess  of  2.2  percent 
Ak/k.  The  license  will  expire  twenty 
years  from  its  date  of  issuance. 

The  license  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations.  The  Commission  has  made 
appropriate  findings  as  required  by  the 
Act  and  the  Commission's  regulations  in 
10  CFR  chapter  I.  Those  findings  are  set 
forth  in  the  license.  Opportunity  for 
hearing  was  afforded  in  the  notice  of  the 
Proposed  Issuance  of  Construction 
Permit  and  Facility  Operating  License  in 
the  Federal  Register  on  Mardi  29, 1985, 
at  50  FR  12669.  No  request  for  a  hearing 
or  petition  for  leave  to  intervene  was 
filed  following  notice  of  the  proposed 
action. 

The  facility  has  been  inspected  by 
representatives  of  the  Commission  who 
have  determined  that  the  facility  was 
constructed  in  substantial  conformity 
with  the  terms  and  conditions  of  the 
construction  permit  and  the  application, 
as  amended. 

The  Commission  has  prepared  a 
Safety  Evaluation  Report  (NUREC-1135) 
and  Supplement  1  to  NUREG-1135 
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regardiog  the  construction  permit  and 
operating  liceate  for  the  University  of 
Texas  anid  has,  based  on  that  report 
concluded  that  the  factlity  can  be 
constnicted  and  operated  by  the 
licensee  without  endangerii^  the  health 
and  safety  of  the  public 

The  Commission  also  prepared  a 
Finding  of  No  Significant  Environmental 
Impact  virhich  was  published  in  the 
Fmleral  Register  on  May  30. 1985  (50  PR 
23088]  for  the  construction  and 
subsequent  operation  of  the  reactor  and 
has  concluded  that  this  action  will  not 
have  a  signiricant  effect  on  the  quality 
of  the  human  eaviromnent. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
construction  permit  and  operating 
license  of  November  9, 1984.  as 
supplemented:  (2)  Construction  Permit 
No.  CPRR-123;  (3)  Facihty  OperaHng 
License  Na  R-129;  (4)  the  related  Safety 
Evaluation  Report  (NlJREG-1135);  (5) 
Supplement  1  to  NUREG-1135;  and  (6) 
the  Finding  of  No  Significant 
Environmental  Impact  of  May  30. 1985. 
These  items  are  available  for  public 
inspection  at  the  Commission's  Pnblic 
Docnment  Room.  2120  L  Street  NW., 
Washington.  DC  20555. 

Copies  of  NUREG-1135  and 
Supplement  1  to  NUREG-1135  may  be 
purchased  by  calling  (202)  275-2060  or 
(202)  27S-M71  or  by  writing  the 
SuperintendeDt  of  Documents,  US. 
Government  Printing  Offlce,  Post  Office 
Box  370^  Waahiagton.  DC  20013-7962. 

Dated  at  Rockvine.  Maryland,  this  ITTh  day 
of  lanuary  1992. 

For  the  Nuclear  Regulatory  Commission. 
S«yiiiour  H.  WaiM.  I 

Director.  Non-Power  Reacton. 
Decommissioning  and  Environmental  Project 
Directorate.  Division  of  Advanced  Reactors 
and  Special  Projects,  Off  ice  of  Nuclear 
Reactor  Regulation. 
(PR  Doc.  92-1918  Filed  1-27-92;  8:45  am] 


(DQCtotNaSO-3381 

Correction  to  Federal  Register  Notice 
Virglr^  Electric  and  Power  Company 

On  January  21. 1992,  a  Notice  of 
Consideration  of  Issuance  of 
Amcndownl  to  Facility  Oparating 
License.  Proposed  ^io  Significant 
Hazvds  Canaidi ration  Determination, 
and  Opportmiity  for  Heariqg  for  the 
Nortfa  Aaaa  PewerStatioa,  Unit  No.  1 
was  published.  On  page  2292,  oofamn  Z, 
3rd  paragraph,  the  date  "February  18, 
1992"  ■faaald  be  changed  to  "February 
20. 1992." 


For  the  Nuclear  Regulatory  Commission. 
L«on  B.  Engie. 

Project  Manager.  Project  Directorate  11-2. 
Division  of  Reactor  Projects— l/U.  Office  of 
Nuclear  Reactor  RegulaHoa. 
|FR  Doc.  92-2018  Filed  1-27-92;  8:45  am] 

BtUJNG  COK  7SM>-*1-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Notice  of  Tranemlttal  of  Final 
Sequestration  Report  to  the  President 
and  Congress 

fanuary  14. 1992. 

.  Pursuant  to  section  254(b]  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Final  Sequestratiofl  Report  for  Fiscal 
Year  1992  to  the  President,  the  Speaker 
of  the  House  of  Representatives,  and  the 
President  of  the  Senate. 
Darrell  A.  |ohnson. 
Assistant  Director  for  Administration. 
[FR  Doc.  92-1967  Filed  1-27-92;  8:45  am] 

BRJJNe  COM  3110-»1-« 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  Council;  Meethig 

aeENCv:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  meeting. 

SUIHMMIV:  The  Federal  Salary  Council 
agenda  for  this  meeting  includes  farther 
discttssions  on  issues  relating  to  the  new 
locality-based  comparability  payments 
authorized  by  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (FEPCA). 
The  meeting  wiU  be  open. 

DATES:  February  11. 1992.  beginning  at 
9:30  a.m.. 


:  Room  1350,  Office  of 
Personnel  Management  1900  E  Street 
NW..  Washington.  DC  20415-0001. 


I  nmnmm  wiroRaMTWM  contact 
Ms.  Ruth  CTDomtell  Chief  of  Salary 
Systems  Division,  room  8H31.  Office  of 
Persomel  Management.  1900  E  Street 
NW.,  Washington,  DC  20«1S-0001     . 
Telephone  number  (20Z)  006-2838. 

FOR  THE  PRESIDENTS  PAY 
AGENT: 

CoDBlance  Beny  Newman, 
Director. 

(FR  Doc.  92-1938  Filed  1-27-92;  8:45  amj 
aauNa  cooc  sss-et-H 


OFFICE  OF  THE  UNITEO  STATES 
TRADE  R9RE9EIITAT1¥E 

Intergovonunental  Policy  Advisory 
Committee  SchadMie 

AOCNCr:  Office  of  the  United  States 
Trade  Representative. 
ACTKHC  Notice  of  Intergovernmental 
Policy  Advisory  Committee  meeting. 

SUMMAinr:  The  meeting  will  include  a 
review  and  discnssion  of  ciirrent  issues 
which  hrfhmnce  U.S.  trade  policy. 
Pursuant  to  section  2155(f)(2)  of  title  19 
of  the  United  States  Code,  I  have 
determined  that  this  meeting  wiH  be 
concerned  with  matters  the  disdosore  of 
whidi  wonld  aeriensly  compromise  t)>e 
Government's  negotiating  objectives  or 
bargaming  positions. 

DATES:  The  meeting  of  the 

Intergovernmental  Policy  Advisory 

Committee  is  schedtiled  for  February  4, 

1992,  from  2-4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  I.W.  Marriott  Hotel  Grand  Ball 

Room.  1331  Pennsylvania  Avenue, 

Washington.  DC.  20004. 

FOR  FURTHER  INFORMATION  CONTACT 

Mollie  Shields.  Director,  Office  of 
Private  Sector  Liaison,  Of&ce  of  the 
United  States  Trade  Representative. 
Executive  Office  of  the  President. 
CadaA-Hilh. 

United  States  Trade  Representative. 
[FR  Doc.  92-212t  Filed  1-27-92;  ft45  am] 
iSt 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  Ne.  34-3iaeS;  FNe  No.  SR-AmeiH 
91-2»] 


AmericaN  Slack  Exchange,  toic^  Order 


ReMkig  to  Papcenlage  Orders 

lanuary  17, 198Z. 


On  October  17. 1991,  the  American 
Stock  Exchange,  Inc.  pAmex"  or 
"Exchange"!  submitted  to  the  Securities 
and  Exchange  Commission 
("Camadiaien"  ar  'SEC),  pursuant  to 
section  Itffa)  of  dw  Secarities  Exdiange 
Act  of  1934  ("Act")  •  and  Rule  19b^ 
thereunder,^  a  proposed  rule  duuige  to 
make  panBaaeat  the  araeadmeota  to 
Exdiange  Ruiea  131  vtd  154,  as  thoae 
ndea  relate  to  yereeotage  orders,  which 


•  iso.s.c.-naMiltnMI- 

■  17  CFR  240.19l>-4  (1990). 
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were  temporarily  approved  by  the 
Commission  for  a  one-year  pUot  period 
due  to  expire  on  January  17, 1992.* 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
29969  (November  20, 1991),  56  FR  60134 
(November  27, 1991).  No  comments  were 
received  on  the  proposal. 

The  proposal  herein  is  intended  to 
amend  permanently  the  Exchange's 
percentage  order  procedures  to  conform 
them  substantially  to  similar  procedures 
currently  in  place  at  the  New  York  Stock 
Exchange.  Inc.  ("NYSE").*  The 
Exchange  believes  that  the  changes 
made  to  these  rules  for  the  one-year 
pilot  period  have  contributed  to  the 
efHciency  of  the  Exchange's  market  by 
providing  specialists  with  the  necessary 
flexibility  to  handle  and  service  large- 
size  orders. 

In  this  regard,  the  Exchange  submitted 
to  the  Commission  a  report  detailing  the 
Exchange's  experience  with  the 
proposed  amendments  during  the  one- 
year  pilot  program  which  began  on 
January  17, 1991  (see  letter  from  Claudia 
Crowley,  Special  Counsel,  Legal  & 
Regulatory  Policy  Division,  Amex,  to 
Mary  Revell,  Branch  Chief,  Division  of 
Market  Regulation,  dated  October  18, 
1991).  In  addition,  the  Exchange 
submitted  a  subsequent  report 
evaluating  in  a  more  detailed  manner 
the  proposed  percentage  order 
procedures  during  the  pilot  period  (see 
letter  from  Claudia  Crowley  to  Mary 
Revell,  dated  January  9, 1992,  and  note 
33,  infra  and  accompanying  text). 

Essentially,  the  proposed  permanent 
amendments  to  Rules  131  and  154  will 
broaden  a  specialist's  ability  to 
represent  percentage  orders,  which  are 
defmed  by  Amex  Rule  131(n)  as  limited 
price  orders  to  buy  (or  sell)  50%  of  the 
volume  of  a  specified  stock  after  its 
entry,  and  generally  expand  the  types  of 
percentage  orders  allowed  to  be  effected 
on  the  Exchange.  The  proposed  rule 
change  is  intended  to  broaden  the 
ability  of  an  Amex  specialist  to 
represent  percentage  orders  by  (1) 


*  See  Securitiei  Exchange  Act  Releate  No.  28792 
Oanuary  17. 1991).  56  FR  2905  (order  temporarily 
approving  File  No.  SR-Amex-90-11). 

*  See  Securitie*  Exchange  Act  Release  No.  24505 
(May  22. 1967).  52  FR  20484  (order  approving  File 
No.  SR-NYSE-85-1):  NYSE  Rules  13  and  123A.3a 
Amex's  proposed  rule  change  in  identical  to  the 
NYSE  Rules  governing  percentage  orders,  with  the 
following  two  exceptions:  (1)  Pursuant  to  the  Amex 
proposal,  a  specialist  is  required  to  obtain  Floor 
OfTicial  approval  before  converting  percentage 
orders  for  consecutive  or  contemporaneous  trades 
on  destabilizing  ticks  (see  text  accompanying  note 
17.  infra),  while  NYSE  Rule  123A  requires  Floor 
Governor  approval:  and  (2)  the  Amex  proposal 
requires  a  5.000  share  minimum  for  plus  and  minus 
destabilizing  transactions  (see  note  18,  infra  and 
accompanying  text),  rather  than  the  10.000  share 
minimum  in  effect  at  the  NYSE. 


permitting  a  specialist  to  accept  "last 
sale"  and  "buy  minus — sell  plus" 
percentage  orders;  *  (2)  permitting  the 
conversion  of  a  percentage  order  into  a 
limit  order  on  a  destabilizing  tick:  and 
(3)  allowing  conversions  that  would 
have  the  effect  of  bettering  the  market.* 
The  Exchange  is  proposing  that  these 
new  conversion  opportunities  be  subject 
to  certain  limitations  and  conditions 
designed  to  prevent  conversions  of 
percentage  orders  from  unduly 
influencing  the  market.  The  Amex 
believes  that  the  permanent  approval  of 
this  proposed  rule  change  %vill 
contribute  to  the  efficiency  of  the 
Exchange's  market  by  providing  the 
specialist  with  the  necessary  flexibility 
to  handle  and  service  large-size  orders, 
thereby  enhancing  the  overall  quality  of 
the  Exchange's  auction  market  system. 

II.  Background  of  Amex's  Percentage 
Order  Procedures 

The  Exchange  developed  Amex  Rules 
131  and  154  in  order  to  free  a  floor 
broker  from  having  to  remain  in  the 
crowd  to  assure  proper  execution  of  a 
large  order.  The  percentage  order  can  be 
left  by  a  broker  with  the  specialist  as  a 
potential  order  on  record  that  becomes 
an  actual  limit  order  on  the  specialist's 
"book"  under  certain  circumstances. 
The  Amex  percentage  order  rules 
currently  provide  procedures  by  which 
the  specialist  mechanically  introduces 
the  order  into  the  auction  process 
without  unduly  influencing  the  market 
price.  Prior  to  the  implementation  of  the 
one-year  percentage  order  pilot 
program,  there  existed  two  procedures 
by  which  percentage  orders  could  be  " 
activated  into  live  limit  orders  pursuant 
to  Amex  Rules:  (1)  Transaction  elections 
and  (2)  stabilizing  tick  conversions. 

(A)  Transaction  Elections 

The  basic  provisions  regarding 
percentage  orders  provide  that  trade 
occurring  in  the  market  "elect"  portions 
of  a  percentage  order  to  become  regular 
limit  orders.  A  portion  of  the  percentage 
order  is  "elected"  into  a  limit  order  in 
the  following  manner: 

— As  a  certain  number  of  shares  of  the 
stock  that  is  the  subject  of  the 
percentage  order  is  traded  on  the 
Exchange  ("triggering  fransaction"). 


*  Pursuant  to  current  Amex  Rule  131.  only  so- 
called  "straight  limit"  orders  can  be  executed  on  the 
Exchange.  For  a  definition  of  "straight  limit."  "buy 
minus-sell  plus."  and  "last  sale"  percentage  order*. 
see  text  accompanjring  note  19.  ir)fra. 

*  A  transaction  which  betters  the  market  either 
narrows  the  spread,  adds  depth  to  a  prevailing  bid 
or  offer,  or  establishes  a  new  bid  or  offer 
immediately  after  a  transaction  has  cleared  all  bids 
and  offers. 


— an  equal  number  of  shares  is  entered 
on  the  specialist's  book  as  a  regular 
limit  order  at  the  price  specified  on 
the  order,  and 

— the  percentage  order  is  reduced  by  the 
certain  number  of  shares. 

The  portion  "elected"  is  always  equal 
in  size  to  the  triggering  transaction.  The 
elected  portion,  or  course,  may  not  be 
immediately  Tilled  because  there  may 
not  be  orders  on  the  opposite  side  at  the 
proper  price.  To  that  extent,  the  elected 
portion  will  be  treated  as  a  new  limit 
order  and  take  its  place  behind  other 
limit  orders  at  the  same  price  on  the 
book.  The  mechanics  of  the  market, 
therefore,  determine  the  time  of 
execution  and  the  number  of  shares 
executed  at  any  given  time.  The 
specialist  merely  supervises  and  logs  the 
orderly  progression  of  the  execution.^ 

At  his  or  her  option,  the  floor  broker 
placing  the  percentage  order  (the 
"entering  broker")  may  give  the 
specialist  written  permission  to  be  on 
parity  with  the  order,  thereby  allowing 
the  specialist  to  trade  along  with  the 
order.  At  no  time,  however,  may  the 
specialist  participate  in  an  amount 
greater  than  that  of  any  "elected" 
portion(s),  except  that  the  specialist  may 
participate  for  his  own  account  to  an 
extent  greater  than  any  particular 
percentage  order  where  the  size 
specifled  on  such  order  has  been 
satisfled.  Further,  the  specialist  may 
never  trade  ahead  of,  or  with,  other 
orders  on  the  book. 

(B)  Stabilizing  Tick  Conversions 

Current  Rule  154  was  designed  to 
provide  for  percentage  order 
participation  in  large  contra-side 
interest  entering  the  market,  and  to 
permit  a  specialist,  under  specified 
conditions,  to  convert  an  unelected 
percentage  order  into  a  limit  order 
without  waiting  for  all  or  part  of  the 
order  to  be  elected.  The  current  rules 
permit  the  order  to  trade  directly  with 
contra-side  interest  as  that  interest 
enters  the  market.  Any  portion  of  the 
temporarily-converted  order  that  does 
not  participate  in  the  trade  reverts  back 
to  the  percentage  order. 

Percentage  orders  accompanied  by 
conversion  instructions  are  designated 
"convert"  orders.  Furthermore,  convert 
orders  permitting  the  specialist  to  be  on 
"parity"  are  commonly  referred  to  as 


.    '  When  such  an  elected-portion/limit  order  is 
executed,  it  does  not  trigger  other  portions  of  the 
same  or  other  percentage  orders.  Thus,  execution  of 
percentage  orders  have  no  influence  on  the  same  ur 
other  percentage  orders  [i.e..  there  is  no 
compounding  or  "snowballing"  effect). 
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"CAP*  orden  on  the  Floor.»  Under 
current  Amex  Rule  154.  however,  a 
specialist  can  execute  an  unelected 
portion  of  a  CAP  order  only  if  the 
transaction  is  stabilizing  [i.e.,  on  a 
"minus"  or  "zero  minus"  tick  in  the  case 
of  a  buy  order,  and  on  a  "plus"  or  "zero 
plus"  tick  in  the  case  of  a  sell  order).*  In 
addition,  when  accompanied  by  written 
instructions,  a  convert  or  CAP  order 
may  be  executed  on  a  zero  plus  or  zero 
minus  destabilizing  tick  provided  the 
order  causing  the  conversion  is  for  at 
least  5,000  shares.  The  broker  entering 
such  an  order  may  specify  in  writing 
that  only  half  of  the  order  may  be 
converted.'"  i 

m.  Dmxiptioa  of  Um  Proposal 

(A)  Proposed  Amendments  to  Amex 
Rule  154  ' » 

The  proposal  to  amend  permanently 
Amex  Rule  154  adds  two  additional 
conversion  events  to  the  current 
conversion  events  described  in  Section 
II  above:  (1)  Conversions  on  plus  and 
minus  destabilizing  ticks,  provided 
certain  requirements  are  satisfied;  and 
(2)  conversions  to  better  the  market. 
Under  the  Exchange's  proposal, 
however,  the  two  new  conversion 
events  will  be  accompariied  by  limiting 
provisions  that  will  assure  that  the 
increased  opportiinities  for  conversions 
of  not  come  at  the  cost  of 
disadvantaging  other  orders  in  the 
market  or  of  unduly  influencing  overall 
market  trends. 


•  "CAP''  is  an  acronym  for  "'convert  on  parity." 
The  "parity"  inatniction  on  a  CAP  order  permiu  the 
specialist  to  be  en  parity  (able  to  trade  along]  with 
a  percentage  order,  if  the  specialist  holds  more  than 
one  peroenUge  ocder  io  the  same  stock,  he  may  not 
be  on  parity  with  the  orders  unless  each  one  of  the 
entering  brokers  has  perrnitted  the  speciaHst  to  be 
en  parity  wilii  Iria  individaal  order. 

•  Men  specifically,  the  buy  (sett)  transaction 
must  be  either  lower  (higher)  than  the  last  sale  or  it 
can  be  equal  to  the  Last  sale  if  the  last  transaction  at 
a  changed  price  was  at  a  lower  (higher)  price  than 
the  last  preeailhig  sale.  Furtherreore.  note  that  a 
converted  percentage  order  ntusl  go  behind  any 
liiml  erdem  in  the  specialist*  possession  af  the 
same  or  a  better  price. 

■0  As  an  example,  assume  that  the  market  in  XYZ 
is  2S  *'«  -  30H  with  a  last  sale  at  30.  a  phis  tick. 
Further,  assume  that  the  specialist  then  accepts  a 
CAP  order  to  buy  lOOOO  sbarbs  of  XYZ  stock  with  a 
lop  limit  of  30  and  that,  thereafler.  a  market  order  to 
sell  4.000  shares  enters  the  market.  The  specialist 
can  convert  the  anelactad  CAP  order  and  execute  it 
against  the  coalra-side  interest  at  29'4.  since  the 
execution  will  be  a  minua  tick.  If  the  sell  order  had 
been  for  5.000  or  more  shares,  however,  the  CAP 
order,  coupled  with  appropriate  written 
inatmctiona.  coaid  have  been  executed  at  30.  a  zero 
pius  tick. 

"  It  skoyM  be  aotad  that  this  propoaed  niie 
change  is  uuiinfad  only  %nth  the  conversioo 
aspect  of  dw  parentage  order  rules;  the  elecbon 
aspect  is  not  propoaod  to  be  changed. 


(1)  Destabilizing  Tide  Conversions 

Current  Amex  Rule  154  recognizes 
that  allowing  a  specialist  to  make 
conversions  on  stabilizing  and  zero 
destabilizing  ticks,"  and  to  execirte 
percentage  orders  in  stabilizing  and  zero 
destabilizing  transactions,  is  consistent 
with  his  market-making  and  agency 
obligations."  The  current  tick 
restrictions  were  designed  to  assure  that 
the  specialist,  in  converting  percentage 
orders,  would  not  unduly  influence 
market  prices  or  market  trends.  In  order 
to  maintain  this  assurance,  the 
Exchange's  proposal  to  permit 
conversions  on  plus  and  minus 
destabiliziDg  ticks  is  accompanied  by 
three  limitations. 

First,  the  specialist  may  convert 
percentage  orders  on  plus  and  minus 
destabilizing  ticks  only  for  participation 
in  trades  of  5,000  shares  or  more.** 
Second,  the  specialist  only  may  convert 
percentage  orders  for  participation  in 
trades  at  a  price  that  ia  no  more  than  Vi 
point  away  from  the  last  sale."  Third,  a 
specialist  caimot  convert  percentage 
orders  for  consecutive  trades  on 
destabilizing  ticks,  or  for  a  series  of 
contemporaneous  trades  on 
destabilizing  ticks  even  if  not 
consecutive,  without  the  approval  of  a 
Floor  Official. 

The  Exchange  believes  diat  the 
proposed  rule  change  is  modest  in  scope 
when  viewed  from  the  perspective  of  the 
circumstances  when  the  tide  restrictions 
will  remain.  The  first  two  limitations 
(i.e.,  5.000  shares  and  V*  point 
limitations)  have  the  effect  of  continuing 
to  preclude  conversions  on  plus  and 
minus  destabilizing  ticks  to:  Buy  (sell) 
stock  in  trades  of  less  than  5,000  share 
size  at  a  price  or  prices  higher  (lower) 
than  the  last  sale,  and  buy  (sell)  stock  in 
trades  of  any  size  at  a  price  that  is  more 
(less)  than  V*  point  above  (below)  the 


"  A  zero  destabilizing  tick  occurs  where  a 
transaction  is  effected  on  a  zero  minus  tick  for  sell 
orders  er  on  a  zero  plus  tick  for  buy  orders. 

•'  See  generally  Amex  Rule  im 

'«  II  should  be  noted  that  the  Amexs  prtjposed 
rule  change  differs  from  the  existing  NYSE 
percentage  order  rules  with  respect  to  the  definition 
of  block  size  trades.  In  this  regard,  m  recognition  of 
the  generaUy  knver  volume  and  transaction  size 
which  ekists  on  the  Amex.  the  Amex  determined  to 
proposed  a  5JXJ0  share  minimum  to  plus  and  minus 
destabilizing  transactions,  rather  than  the  lOiUO 
share  minimum  in  effect  at  the  NYSE,  in  addition, 
tahke  the  NYSE  Rules,  the  Amex  has  prepooad  that 
BO  volume  hadtations  apply  to  zero  destabiliziiig 
tnusactioaa.  becauae  the  Amex  believes  that  these 
transactions  have  a  minimal,  if  any.  eBect  on  the 
markeL 

"  With  the  approval  of  a  Fleor  OfTidaL  however, 
the  enteriag  broker  can  waive  the  'A  point 
limilalioo.  See  proposed  Amex  Rule  154,  Coanm.  15. 
fourth  paragraph. 


last  sale."  The  modification  recognizes 
that  large-size  trades  ordinarily  can  be 
anticipated  to  move  the  market  as  much 
as  Vi  point  and  that  sudi  a  price 
movement  would  not  be  considered 
-umisual  or  improper  given  the  size  of  the 
trade.  The  proposed  rule  change, 
therefore,  would  permit  the  ^iecialist, 
for  the  first  time,  to  execute  percentage 
orders  along  with  the  market  trend, 
thereby  servicing  entering  brokers  in  the 
way  they  and  their  customers  desire. 

"The  third  Hmitation.  which  prohibits  a 
series  of  trades  on  destabilizing  ticks, 
prevents  the  spedalist  from  "splitting" 
his  conversions  and  executions  among  a 
series  of  trades.  This  prohibition 
predades  the  specialist  from  creating  a 
series  of  coTisecutive  or 
contemporaneous  trades  which  could 
work  to  create  a  market  trend,  even 
though  each  trade  meets  the  Vi  point 
limitation. 

When  coupled  with  the  percentage 
order's  price  limit  and  the  interest  of  the 
customer  in  achieving  executions  of 
percentage  orders  at  the  most  ' 
appropriate  prices  possible,  the 
Exchange  believes  that  the  limitations 
governing  conversions  on  destabilizing 
ticks  wiirpermit  the  specialist  to  service 
the  auction  nuirket  more  effidently. 
while  still  maintaining  restrictions 
designed  to  prevent  convCTted 
percentage  orders  from  imduly 
influencing  market  {Mices  or  trends. 
Allowing  the  spedalist  to  convert 
percentage  orders  on  destabilizing  ticks, 
however,  creates  a  potential  problem  in 
regard  to  cross  transactions.  This 
proposal  substantially  increases  the 
potential  for  large  orders  left  with  the 
specialist  to  displace  other  large  orders 
brought  to  the  Floor  by  members  for 
execution  in  cross  transactions.  In  order 
to  address  this  problem,  the  Amex  has 
proposed  to  preclude  ^  spedalist  from 
converting  percentage  orders  on  a 
destabilizing  tick  when  a  member  warts 
to  cross  stodi,  imless  the  spedalist  can 
provide  a  better  price  to  either  side  of 
the  cross  at  or  within  the  Vi  point  price 
parameter.  The  speciaKst,  therefore, 
cannot  interfere  with  the  proposed  cross 
unless  he  is  playing  a  positive  market 
rote  by  providing  a  more  advantageous 
price  to  eitfier  the  buyer  or  seller  on  the 
cross.  The  abfKty  of  the  spedalist  to 
circumvent  this  limitation  by  effecting  a 
proprietary  trade  that  creates  a  new  last 
sale  price  exteiiding  the  V*  point  price     . 
parameter,  thereby  allowing  the 
spedalist  to  interfere  with  the  proposed 
cross,  would  be  prohibited. 


'*  Subiect  to  waivor  as  described  in  note  IT 
supro. 
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(2)  Bettering  the  Market 

The  Exchange  believes  that  "quote 
conveTskms,**  under  appropriate 
circnwtanoes,  will  help  die  spedalitt  to 
reflect  more  aocorately  the  trading 
inlereat  in  the  market.  The  proposal 
permits  tfie  specialist  to  convert  a 
percentage  order  on  a  stabilizing  tick  to 
make  a  bid  or  offer  in  such  size  as  he 
deems  appnipriate.  The  Exchange 
believes  diat  diis  provision  is 
appropriate  because  stabilizing 
tnwisBctyns  traditionally  are  viewed  as 
beiag  beneficial  to  the  marke^lace. 

FurdieiBMsre,  is  order  to  add  size  to  a 
prevailing  bid  or  offer,  the  Amex 
proposal  alto  permits  the  specialist  to 
convert  a  percentage  order  on  a 
destabiltzfaig  tick  to  increase  the  size  of 
a  bid  or  offer.  The  Exchange  believes 
that  this  prov'ision  is  appropriate 
because  it  will  permit  the  specialist  to 
reflect  mere  accurately  market  interest 
at  a  price  which  is  set  by  other  market 
participaats. 

Additionally,  the  proposal  permits  the 
specialist  to  convert  a  percentage  order 
on  a  destabilizing  tick  to  make  a  bid  or 
offer,  in  such  size  as  he  deems 
appropriate,  (1]  immediately  following  a 
transaction  where  such  transaction  has 
cleared  the  floor  of  bids  and  offers  or 
(2)  to  naiTow  the  quotation  spread.  In 
these  two  situations,  however,  the 
specialist's  destabilizing  bid  or  offer 
may  not  be  more  than  ¥s  point  away 
from  the  last  sale.  Even  though  there 
may  be  times  when  it  would  be 
appropriate  to  allow  a  specialist  to 
reflect  laxge  buying  (selling]  interest  in 
the  maiket  at  a  price  above  (below]  Ae 
last  sale,  tb^  Exchange  has  imposed  this 
Vb  point  restriction  so  that  any  price 
movement,  which  is  the  result  of  a 
destabilizing  bid  or  oSer,  would  be 
limited  to  only  the  minimum  variatton  of 
trading  on  the  Exchange. 

Additixmally.  as  noted  above,  the 
proposal  restricts  a  specialist  trom 
effecting  consecutive  or 
contemporaneous  destabilizing  "active" 
conversions  to  participate  in  a  trade  of 
at  least  S.000  shares,  while  also  limiting 
the  specialist's  ability  to  take 
consecotive  destabilizing  actions  that 
wotdd  move  die  stock's  price  in  the 
absence  of  an  established  or  confirmed 
price  kvel  by  odier  market  participants. 

In  tUamgard.  when  converting  a 
percentage  order  to  better  the  market, 
the  specialist  may  not  (1)  make  an 
active  conversion  to  participate  in  a 
trade  of  M,t  least  5.000  shares  and  then 
make  a  bid  (offer)  at  a  higher  (loweii 
price;  (Z)  n^ce  a  bid  (offer]  at  a  price 
hi^ier  (lower)  than  the  last  sale,  and 
then,  if  a  sale  occurs  at  the  bid  (offer) 
price,  make  an  active  destabilizing 


conversion:  or  (3)  make  a  bid  (offer) 
higher  (lower)  than  the  last  sale,  and 
then  make  a  hi^ier  (lower)  bid  (offer). 
The  Exchange  believes  that  these  three 
restrictioDS  strike  an  anMopriate 
balance  between  minimizing  the 
specialist's  ability  to  convert  percentage 
orders  to  unduly  influence  market  prices 
on  the  one  band,  and  permitting  the 
specialist  to  accurately  repr»ent  market 
interest,  thereby  strengthening  the 
auction  maiket  on  the  other  hand. 

(B)  Proposed  Amendments  to  Amex 
Rule  131 

The  proposal  also  provides  for  a 
revision  of  Amex  Rule  131  in  order  to 
expaiMl  the  types  of  percentage  orders 
permitted  to  be  entered  on  the 
Exchange,  thereby  corresponding  to 
those  permitted  at  die  NYSE.  Currently, 
Amex  Role  131  provides  for  straight 
limit  percentage  otden  exclusively. 
Pursuai^  to  the  proposal  a  straight  limit 
percentage  order  would  retain  the 
cun-ent  definition  of  a  percentage 
order. '''  while  last  sale  and  buy  minus — 
sell  i^us  percentage  ord^v  would  be 
added  to  Amex  Rule  131.** 

Pursuant  to  a  last  sale  percentage 
order,  the  elected  portion  of  the  order 
would  be  executable  only  at  the  last 
sale  or  better,  provided  such  price  is  at 
or  better  than  the  limit  price  specified  in 
the  order.  Until  it  is  executed,  the 
elected  portion  of  a  last  sale  percentage 
order  would  remain  da  the  book  at  the 
limit  price  at  which  it  was  elected.  The 
elected  portion  of  a  buy  minus — sell  plus 
percentage  order  would  become  a  limit 
order  executable  only  on  a  stabilizing 
tick.  The  elected  portion  of  such  an 
order  would  be  adjusted  in  price  as  the 
stock  moves,  as  long  as  it  is  able  to  be 
executed  on  the  correct  tick. 

With  respect  to  these  three  types  of 
percentage  orders,  all  volume 
subsequent  to  the  receipt  of  the  order  at 
the  specialist's  post  would  be  applied  in 
determining  the  elected  portion  of  the 
new  percentage  orders. 

(C)  Other  Amex  PLuhs  Affected 

The  proposed  rule  diange  contains 
three  provisions  designed  to  clarify  the 
application  of  several  other  Exchange 
rules  to  the  specialist's  conversion  of 
percentage  orders.  These  three 
provistons  clarify  the  following:  (1)  The 
specialist  may  be  the  contra  party  to  a 
converted  percentage  order,  but  must 
permit  the  other  party,  in  compliance 
with  Exchange  Rule  155.  to  reject  the 
trade:  (2)  the  specialist  must  remain 


fully  subject  to  Exchange  rules  as  to 
purchases  for  bis  own  account  on 
destabilizing  ticks;  and  (3)  the  specialist 
must  give  priority  to  conventional  limit 
orders  already  on  his  book  when 
converting  percentage  orders. 

AdditamaL  current  Amex  Rule  IM 
pn^bits  a  specialist  who  is  on  parity 
witii  one  or  aMre  percentage  orders  from 
participating  in  a  transaction  for  his 
own  account  in  an  amount  larger  than 
that  received  by  each  percentage  order 
in  the  transaction.'*  llie  proposal  would 
make  dear,  however,  that  this 
prohibition  would  not  prevent  a 
qiecialiat  from  participating  for  his  or 
hier  own  acoomt  in  an  amount  greater 
than  the  Hnoant  of  any  percentege  order 
when  the  siae  specified  in  the 
percentage  order  has  been  satisfied  in 
the  transactaon. 

IV.  Commission  Findings 

After  careful  review,  the  Commission 
has  determined,  based  on  the  reasons 
set  forth  below,  that  the  permanent 
approval  of  the  Amex's  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  sections 
e(b)(5)  and  11(b)  of  die  Act** 

To  b^ghi,  as  the  Commission  noted  in 
the  order  approvir^  the  Amex's 
percentage  order  proposal  for  a  one-yeai 
pilot  period,  a  substantially  similar 
proposal  submitted  by  the  NYSE 
previously  was  approved  by  the 
Commission.*'  Consequently, 
percentage  order  procedures  similar  to 
those  proposed  by  the  Amex  herein 
have  been  in  effect  on  the  Floor  of  die 
NYSE  since  their  approval  by  the 
Commission  in  1987.  The  Commission 
carefully  and  extensively  re\iewed  the 
NYSE's  percentage  order  proposal  prior 
to  its  approval.  Given  the  fact  that  the 
Amex  has  proposed  procedrves 
substandally  identical  to  the  NYSFs 
current  percentage  order  procedures,  the 
Commisston  believes  that  Ihe  Amex's 
proposal  raises  few  new  regulatory 
issues.** 


'''SaeaBtea.stvra. 

"  1^  «MioM  t]r|M«  of  pwonlate  orden  difier 
only  in  teiBi«f  maoatkm.  aad  not  the  procaat  by 
which  (hey  areekcted. 


■*  Under  Amex  Kule  154.  the  specialist  must 
obtain  the  entering  broker's  permission  to  be  a 
parity  with  the  percentage  order.  Further,  when  a 
specialist  is  hamfling  more  than  one  peroeniage 
ordec,  tie  orihe  m^  not  be  on  parity  with  any  such 
order  unlets  permission  has  t>een  obtained  from  all 
broVers  for  whom  he  or  she  is  holding  percentage 
orders  In  the  particular  stock. 

» IS  U.S£.  78f  aad  78k(b)  (IMS). 

'■  SeeiM>le4.«tf»o. 

*•  Till  riwiiaalin  Vilir  tt  •^'  ""  ' — 
differawM  behw— n  the  AMMcfrapoMl  and  Hie 

f nCir  BiJna  (a—  nirti  1  rn> — ) ' 

subdaAtivaty  natarial  dinarencea.  and  are  JiMtified. 

ConNmuKl 
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As  discussed  below,  the  Amex 
proposal,  like  the  NYSE's,  adequately 
addresses  any  regulatory  concerns  over 
the  relaxation  of  percentage  order 
restrictions.  The  Amex  s  proposal 
includes  limiting  and  protective 
provisions  designed  to  help  ensure  that 
the  proposal's  broadened  conversion 
provisions  are  not  inconsistent  with  the 
specialists'  obligations  to  maintain  fair 
and  orderly  markets.  In  particular,  the 
portion  of  the  proposal  relating  to  block 
cross  trades  provides  for  a  5,000  share 
and  y*  point  restriction  designed  to 
ensure  that  such  a  conversion  is 
implemented  only  to  respond  to  large 
contra-side  interest,  without  disrupting 
price  continuity.  Moreover,  the 
requirement  that  contemporaneous  or 
consecutive  trades  occur  only  after  the 
specialist  secures  Floor  Official 
approval  will  act  as  a  check  against 
specialists  using  this  technique  to 
influence  the  market  by  splitting 
conversions  and  subsequent  executions 
among  a  series  of  trades  that,  although 
satisfying  separately  the  V*  point 
requirement,  as  a  whole  create  a 
disruptive  market  trend. 

In  determining  to  approve 
permanently  the  proposal,  the 
Commission  also  has  relied  on  the 
proposed  provision  which  permits  the 
conversion  of  an  order  for  the  purpose 
of  interacting  with  an  established  cross 
transaction  only  if  the  specialist  can 
provide  a  superior  price  to  one  side  of 
the  cross,  llie  Commission  believes  that 
this  provision  should  prevent  specialists 
from  interfering  with  normal  crossing 
procedures,  while  ensuring  that  the 
block  conversion  procedures  will  be 
utilized  solely  for  purposes  of  price 
improvement. 

The  proposal  also  provides  for 
conversions  in  order  to  better  the 
market.  Such  conversions,  however, 
may  only  be  effected  at  or  within  the 
existing  quotation  spread.  The 
Commission  remains  confident  that 
these  limiting  parameters  should  guard 
aijainst  specialist  abuse  of  these 
conversion  procedures.  Furthermore,  the 
Commission  believes  that  the 


First,  the  Amex  stated  that  it  proposed  to  require 
Fiior  OfTidal  approval,  as  opposed  to  Floor 
C^ovemor  approval,  due  to  the  limited  number  of 
Floor  Governors  at  the  Amex  (approximately  three 
to  four  Governors).  The  Amex  believes  that  the 
Governors  would  be  over  burdened  if  required  to 
approve  the  designated  transactions  a*  provided  for 
under  the  proposed  procedures  (telephone 
conversation  on  July  24, 1990  between  Joseph 
Tietjen.  Director.  Rulings  Department.  Amex  and 
Laurie  Petrell.  Staff  Attorney.  SEC).  Second,  the 
Amex  chose  a  5.000  share  minimum  to  plus  and 
minus  destabilizing  transactions  due  to  the 
generally  lower  volume  and  transaction  size  which 
exists  on  the  Amex  as  compared  to  that  which 
exists  on  the  NYSE. 


cancellation  provision  embodied  in  the 
proposed  bettering  the  market  rule 
(requiring  a  specialist  to  cancel  a 
converted  order  and  revert  it  back  to  a 
percentage  order  if  subsequent  interest 
enters  the  market  and  establishes  a 
superior  quote)  should  ensure  that  the 
conversion  procedures  will  not  impede 
the  section  6(b)(5)  requirement  of 
maintaining  a  free  and  open  market, 
while  at  the  same  time  alleviating  the 
potential  for  specialist  manipulation  of 
stock  prices. 

In  addition,  the  proposal's  restriction 
against  consecutive  quotation 
conversions  without  a  "meaningful." 
"intervening"  transaction  should  reduce 
substantially  any  potential  manipulative 
concern.*'  The  restriction  should 
prevent  the  specialist  horn  causing  a 
rapid  increase  or  decline  in  any 
particular  security  via  quotation 
conversions.  Further,  the  Vi  point 
conversion  limitation  in  connection  with 
the  restrictions  on  contemporaneous  or 
consecutive  block  conversions,  as  well 
as  the  restrictions  on  connected  block 
and  quote  conversions,  make  it  difficult 
for  a  specialist  to  use  the  conversion 
mechanism  to  influence  the  price  of 
market. 

The  Commission  also  believes  that 
allowing  the  specialist  to  reflect 
unelected  portions  of  percentage  orders 
in  the  quote  should  make  the  quote  more 
representative  of  the  buy  and  sell 
interest  present  in  the  market,  and  may 
act  to  draw  contra-side  interest  into  the 
market  that  otherwise  might  not 
develop.  This  capability  should 
complement  effectively  the  specialist's 
negative  and  affirmative  obligations  in 
the  marketplace.**  In  this  regard,  the 
necessity  for  specialist  proprietary 
trading  will  be  reduced  to  the  extent 
that  the  conversion  provisions  create  a 
quote  which  is  more  representative  of 
the  actual  market  for  the  security.  The 
conversion  provisions  should,  therefore, 
further  assist  the  specialist  in  his  duty  of 
maintaining  fair  and  orderly  markets, 
consistent  with  sections  6(b)(5]  and 
section  11(b)  of  the  Act. 

Further,  the  Commission  believes  that 
the  proposal  also  is  consistent  with  the 
prohibition  in  section  11(b)  of  the  Act 
against  providing  discretion  to  a 
specialist  in  the  holding  of  an  order. 
When  the  Commission  reviewed  the 
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NYSE's  proposal  to  extend  the 
percentage  order  conversion  and 
quotation  provisions,  which  is  nearly 
identical  to  Amex's  proposal  being 
considered  herein  (see  note  4.  supra],  it 
expressed  a  concern  as  to  whether  these 
extended  provisions  provide  the 
specialist  with  "discretion"  in  violation 
of  section  ll(b).«»  Section  11(b)  was 
designed,  in  part  to  address  potential 
conflicts  of  interest  that  may  arise  as  a 
result  of  the  speciaUst's  dual  role  as 
agent  and  principal  in  executing  stock 
transactions.  In  particular.  Congress 
intended  to  prevent  specialists  from 
unduly  influencing  market  trends 
through  their  knowledge  of  maricet 
interest  from  the  specialist's  book  and 
their  handling  of  discretionary  agency 
orders.**  The  Commission  previously 
has  stated  that,  pursuant  to  section 
11(b),  all  orders  other  than  market  or 
limit  orders  are  discretionary  and 
therefore  cannot  be  accepted  by  the 
specialist.*'  In  the  order  approving  the 
NYSE's  percentage  order  proposal,*"  the 
Commission  concluded,  and  again 
concludes  with  respect  to  the  Amex 
proposal,  that  it  is  appropriate  to  h«at 
percentage  orders,  even  under  the 
revised  procedures,  as  equivalent  to 
limit  orders.  While  the  Amex  proposal 
permits  the  specialist  to  employ  his 
judgment  to  a  greater  extent  than  under 
the  current  percentage  order 
requirements,  the  Commission  still 
believes  that  the  requirements  imposed 
on  the  specialist  when  converting  a 
percentage  order  for  execution  or 
quotation  purposes  provide  sufficiently 
stringent  guidelines  to  ensure  that  the 
specialist  will  implement  the  conversion 
provisions  only  in  a  manner  consistent 
with  his  or  her  market  making  duties 
and  section  11(b). 

The  Commission  notes  that  the 
concept  of  a  limit  order  with  conditions 
subsequent  is  not  unique.**  For 
example,  a  stop  limit  order  is  a  limit 
order  that  is  unexecutable  prior  to  the 
satisfaction  of  a  future  event  (a 
transaction  at  or  better  than  the  stop 


'*  As  a  general  matter,  the  Commission  expects 
that  such  an  "independent."  "meaningful" 
transaction  would,  at  a  minimum,  exceed  an 
average-sized  transaction  for  that  security. 

«♦  See  17  CFR  240.11b-l(a)(2):  NYSE  Rule  104. 
Generally,  pursuant  to  NYSE  Rule  104.  the  specialist 
shall  effect  purchases  or  sales  of  any  security  in 
which  he  is  registered  only  if  such  dealings  are 
reasonably  necessary  to  permit  the  specialist  to 
maintain  a  fair  and  orderly  market. 


»•  15  U.&&  78k(b).  section  11(b)  permits  a 
specialist  to  accept  only  market  or  limit  orders. 

*•  See  H.  Rep.  No.  1383. 73rd  Cong.  2d  Sess.  22.  S. 
Rep.  792, 73d  Cong.  2d  Sess.  18  (1934). 

«'  See  e.g..  SEC,  Special  Study  of  the  Securities 
Markets.  H.R.  Doc.  No.  95. 88th  Cong..  1st  Sess..  part 
2, 72  (1963)  (noting  that  "Section  11(b)  *  '  ' 
prohibits,  without  exception,  a  specialist's  effecting 
any  tfansaction  except  upon  a  market  or  limit 
order"). 

"  See  Securities  Exchange  Act  Release  No.  24505. 
supra  note  4. 

«•  See,  e.g..  NYSE  Rule  13.  which  defines  "limit 
order"  as  "an  order  to  buy  or  sell  a  stated  amount  of 
a  security  at  a  specified  price,  or  at  a  better  price,  if 
obtainable  after  the  order  is  represented  in  the 
Trading  Crowd." 
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price).  Similaily,  in  the  stop  limit  order 
situation,  as  with  a  percentage  order, 
the  triggering  transaction  can  be 
effected  by  the  specialist  through  a 
proprietary  trade. 

Finally,  in  making  its  determination  to 
grant  pennanent  approval  to  the  Amex's 
proposal,  the  Commission  relied  on  the 
Exchange's  report  evaluating  the  effects 
of  the  proposed  percentage  order  rules 
during  the  pilot  period.^"  In  order  to 
review  and  evaktate  the  proposed 
procedoiea,  tke  Exdiange's  Trading 
Anaiyats  Otviaien  conducted  a  special 
study  off  aH  CAPJ)  percentage  orders 
entered  on  October  9, 1991.'^  Hie 
special  aliidy  revealed  that  six  CAP.D 
orders  iwere  entered  on  this  day,  and  out 
of  the  30  execotions  effected,  29  were 
effected  on  stalHiinng  ticks."' 

The  Coramisnon  believes  that  the 
condusions  reached  by  the  Amex  during 
its  evahiatton  of  the  pilot  program 
support  pennanent  approval  of  the 
proposed  percentage  order  procedures. 
The  Amex's  report  indicates  that  the 
proposed  conversion  procediues  have 
enhanced  die  Amex  specialists'  ability 
to  fulfill  their  obligation  of  maintaining  a 
fair  and  ocdariy  aaricet  by  enabliog 
them  to  convert  percentage  orders  to 
establish  new  bids  or  oRen  as  they 
deem  appropriate,  ultimately  adding 
d^th  and  liquidity  to  the  market 
Further,  as  noted  in  the  Exchange's 
report,  the  CAP.D  orders  were,  for  the 
most  part  properly  handled  in 
acooidaiioe  widi  proposed  Rules  131  and 
154."'  Moreover,  the  Amex  states  that 


*o  Actually,  the  Amex  Tiled  two  wparate  luyiU 
with  Ike  CmmmiMiix  {mc  note  S.  supra).  While  hoth 
reports  discuH  the  tame  six  CAP.D  orders  reviewed 
by  the  Exchange,  the  most  recently  filed  report 
previdet  ■  fallei  deaalption  of  the  Exchaiise'« 
method  of  revtew  and  actual  results.  For  the 
reowiMvr  w  nito^Mar.  tiienlbft,  any  itefaivuue  lo 
the  Exchange's  report  will  refer  to  the  report 
saliwIWad  l^lhi  CMWiittsloa  on  (niiiary  •.  SSZ. 

•'  ^iswm^^»«tMiyort  <Hed  wtlh  the 
Commiswiwl— iMiya.mataeeaoteS.wyfg). 
the  A  may  needed  toxoaduct  a  special  atudy  of  tbe 
pcrcenloga  order yc«cadum  because  the 
Exrtiang^s  tmltnary  surveillance  procedures,  which 
rely  on  a  semi-annual  order  ticket  review  for  (g«r 
randomly  selected  trading  days,  did  not  uncover 
any  CAP.D  percentage  orders. 

''TkeeiieMatanoe  ill  which  an  order  %vas 
effected  on  edntaUHzing  tick  involved  an  atecMon 
of  300ahaM»%>lacMMte  a  buy  order  on  a  "cero 
minus'lick. 

*'  Tht  Amex'a  ttfon  does  iiighligbt  two 
situatiens  in  wliidi  percentage  orders  were 
improperly  handled  due  to  the  particular  specialist's 
unfauiWlaiHy  wWh  the^new  rules.  fortunately> 
acooriNngte  Mm  JtawK.  aeltfaer  otder  was 
diiiadiaielnad  tgr  itantactiuB.  and  in  each  case,  the 
order  eacaiwadae  e^iisi  eratipariar  eMicatien.  Hie 
Amex  has  remiadad  the  specialists  to  properiy  elect 
CAP.D  orders  In  the  future. 


its  review  did  not  disclose  any  abuses  in 
die  handling  of  CAP.D  orders  under  the 
new  (xmversion  procedures,  nor  was 
there  any  evidence  lo  suggest  that  these 
orders  umhdy  influenced  the  market. 
Therefore,  the  Amex's  review  of  the 
proposed  procedures  during  the  pilot 
program  supports  the  Exchange's 
original  belief  that  the  noted  benefits  of 
die  new  conversion  methods  do  not 
come  at  the  cost  of  undue  influence  on 
the  market  or  abuse  of  the  auction 
market  system. 

In  sum.  relying  on  the  reasons  set 
forth  above,  flie  Commission  remains 
confident  ^at  the  limitations  and 
conditions  implemented  in  ctmnection 
with  the  conversion  provisions  will 
continue  to  prevent  die  specialist  from 
using  the  conversion  provisions  to 
influence  die  market,  while  providing 
him  or  her  with  increased  opportunities 
to  provide  for  efficient  executions  of 
large  institutional  orders  and  maintain  a 
fair  and  orderly  market.  Thus,  the 
Commission  believes  that  the  proposed 
amendments  to  Amex  Rules  131  and  154 
should  he  approved  on  a  permanent 
basis. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,»*  That  the 
above  mentioned  proposed  rule  change 
be.  and  hereby  is  approved  on  a 
permanent  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
author!  ty.** 

Margaret  H.  M«f  ariand. 
Deputy  Secretary. 

|FR  Doc.  92-1954  Rled  1-27-92:  &45  am] 
BILUNO  COOK  SOIO-OI-W 


[nilMis  Wo.  34-30270;  file  Ma  SB-Awa- 
91-OS] 

Self-Regulatonr  OiirtirtlniM, 
PropoMdRul*  Chang*  i>y  Amarican 
Stock  Extibwigo,  Inc.  fMatlng  to  a 
PUot  Program  for  Stopping  Stock  . 

January  Zl,  1992. 

Porsaant  to  eection  19(bKl}  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  March  28, 1991,  the 
American  Stock  Exchange.  Inc.  ("Amex" 
or  "Exchange")  filed  vrifh  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change. 
On  famaiy  7. 1902,  the  Amex  filed  with 
the  CoBuninioB  mad  amendment  to  the 
profKnaL  Theyrafiosed  mle  change  is 
described  in  ftenu  L  fl.  and  in  bekiw. 
which  Itena  have  been  prepared  by  the 
"self-regulatory  organization.  The 


*•  15  tJ.S.C.?8Blb)(2)  TMBS). 
»'  17  CFR  200.3O-3(a)(12)  (1991). 


CommiMion  is  pabU^ing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Segulatory  Oiganiutioa's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

llw  Exdiange  proposes  to  amend 
Amex  Rale  lOilo  permit  a  specialist 
upon  request,  to  grant  stops  in  a 
minimum  fractional  spread  market 
under  certain  limited  circumstances.  Ilie 
Exchange  proposes  to  implement  the 
amendments  as  a  one  year  pilot 
program.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary.  Amex  and  at  the 
Cfflnoisaon. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puipiose  of.  and 
Statutory  Basis  for,  tfie  Proposed  Rule 
Change 

In  its  fthng  with  the  Conuni^aion,  the 
self-reguiatafy  organization  included 
statements  oonoemiog  the  purpose  of, 
and  basis  for.  the  propoaed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of , 
these  stateaientsaiay  be  examined  at 
the  places  specified  in  Item  iV  below. 
The  self-regulatory  organizaUon  has 
prepared  sammaries.  set  forth  in 
sections  (Ai  (B),  and  iC)  beknv.  of  the 
most  significant  aspef:t8  of  such 
statements. 

A.  Self-Regulatory  Organizatnm'8 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Huh 

Change 

(1)  Purpose 

An  agreement  to  '"stop"  stock  at  a 
specified  price  constitutes  a  guarantee 
l^  the  nwinber  who  "grants  the  stop" 
that  the  order  of  the  member  who 
"accepts  the  stop"  will  be  executed  at 
the  stop  price  or  better.  Exchange  Rule 
109  describes  the  circtrmstantres  umler 
whidi  a  specialist  is  permitted  to  grant  a 
stop.  The  Exchar^  proposes  to  amend 
Rule  109  topemrit  a  specialist,  upon 
request  to  grant  stops  in  a  mtniimim 
fractional  spread  market,  i.e.,  when  ^ 
quotation  spread  is  already  at  its 
narrowest,  exchange  Rule  127  currently 
provides  4iat  for  securities  trading  at 
$1.00  or  more,  the  minimum  fractional 
change  is  H  of  a -point,  fai  such  a  market 
the  proposal  wo\M  allow  a  specialist, 
subject  to  'the  conditions  -described 
below,  to  grant  a  Stopio  any  order  of 
not  more  tfian  ZWO  rfmres.  up  to  an 
aggregate  of  6.a00^rases  for  all  audi 
stops  at  any^en  time.  In  addition, 
with  the  approval  Of  a  Floor  OfTicial,  a 
specialist  cmM  grant  a  stop  to  an  order 
of  larger  size  •or  have  such  stops  in  effect 
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for  more  than  an  aggregate  of  5,000 
shares. 

The  Exchange  would  place  certain 
conditions  on  the  granting  of  a  stop  in  a 
minimum  fractional  market.  In  order  for 
a  specialist  (o  grant  a  stop  in  such  a 
market,  there  would  have  to  be  an 
imbalance  on  the  opposite  side  of  the 
order  being  stopped,  and  the  imbalance 
would  have  to  be  of  sufficient  size,  given 
the  characteristics  of  the  security,  to 
suggest  the  likelihood  of  price 
improvement.  In  addition,  the  Exchange 
will  require  that  a  stop  granted  by  a 
specialist  be  reflected  in  the  quoted  bid 
or  offer  size. 

The  Exchange  believes  that  allowing  a 
specialist  to  grant  stops  in  a  minimum 
fractional  change  market  when  there  is 
a  large  imbalance  on  one  side  of  the 
market  will  be  beneficial  to  the  market 
since  it  will  increase  the  market's  depth. 
For  example,  assume  the  market  in  XYZ 
stock  is  quoted  10  to  lOVs,  with  500 
shares  bid  for  and  10,000  shares  offered. 
If  a  specialist  receives  a  market  order  to 
buy  2,000  shares,  he  could  simply 
execute  the  order  against  the  prevailing 
offer  of  10^4.  However,  in  view  of  the 
large  sell-side  imbalance  it  is  likely  that 
subsequent  transactions  would  be  at  a 
lower  price.  If  the  broker  entering  the 
market  order  to  buy  requests  a  stop, 
under  the  proposed  rules  the  specialist 
would  be  permitted  to  grant  the  stop  at 
10V«  and  add  the  order  to  the  bid  of  10, 
thereby  increasing  the  depth  of  the  bid 
to  2,500  shares.  The  customer  would  be 
guaranteed  a  price  of  no  higher  than 
lOVb  and  would  have  a  reasonable 
opportiuiity  of  paying  only  10.  The 
specialist  could  handle  subsequent 
orders  of  2,000  shares  or  less — up  to  an 
aggregate  of  5.000  shares — in  a  similar 
fashion,  adding  additional  depth  to  the 
market.  If  further  warranted  by  market 
circumstances,  the  specialist  could 
obtain  Floor  Official  approval  to  grant 
stops  to  larger  size  orders  and  for  a 
greater  aggregate  number  of  shares. 

The  Exchange  proposes  to  implement 
this  rule  change  on  a  one  year  pilot 
program  basis  and  carefully  monitor 
compliance  with  the  program.  The 
Exchange  will  monitor  compliance  with 
the  pilot  program.by:  (1)  Using  existing 
information  from  the  Exchange's  order 
system  database  and  transaction 
quotation  files  to  identify  situations 
where  the  quotation  is  the  minimum 
variation  and  the  size  of  the  order(s) 
.  stopped  exceed  the  Rule's  parameters; 
(2)  examining  records  to  determine  if 
Floor  Official  approval  was  obtained  by 
the  specialist  to  exceed  the  Rule's  limits; 
(3]  reviewing  executions  of  stopped 
oitlers  to  determine  the  percentage  of 
time  such  orders  are  executed  at  the 


stop  price  and  the  percentage  of  time 
such  orders  receive  a  price  that  is  better 
than  the  stop  price;  and  (4)  developing 
programs  that  compare  the  size  of  the 
stopped  order  to  the  existing  quote  size 
and  quote  size  imbalance,  if  any.  to 
review  market  depth  in  a  stock  when  a 
stop  is  granted  in  a  minimum  variation 
market.  In  addition,  if  a  Floor  Official 
has  granted  new  order  size  or  aggregate 
share  size  parameters,  the  Ex.change  will 
review  all  subsequent  stops  against 
those  new  parameters.  The  Exchange 
will  submit  a  report  on  its  findings  with 
respect  tq  the  pilot  program  to  the 
Commission  before  expiration  of  the  one 
year  program.  Based  on  these  findings, 
the  Exchange  may  determine  to  seek 
permanent  approval  of  the  proposed  rule 
change.  The  current  proposal  will  not 
apply  to  the  trading  of  options  contracts. 
In  March  1991.  the  Conmiission 
approved  similar  amendments  to  the 
rules  of  the  New  York  Stock  Exchange.* 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and.  in  general,  to  protect  investors  and 
the  public  interest.  The  proposed 
amendments  to  Rule  109  are  consistent 
with  these  objectives  in  that  they 
provide  a  market  mechanism  which 
contributes  to  continuity  and  depth  in 
the  markets  for  exchange-traded 
securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  "received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  tbe 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and  • 


publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  nile  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  S  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section,  - 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-91-05  and  should  be  submitted  by 
February  18, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  92-1956  Filed  1-27-92;  8:45  am) 
nuMQ  cooe  mio-oi-«. 


'  See  Securities  Exchange  Act  Release  No.  28999 
(March  21. 1991).  56  FR  12964  (March  28, 1991)  (File 
No.  SR-NYSE-90-48) 


[ReteaM  Na  34-30267;  FBe  No.  SR-91-50] 

SeH-Regulatory  Organizations;  Notice 
of  Filing  and  Immediata  Effectiveness 
ot  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc^  Relating  to  the  Dat>it  Put  Spread 
Pilot  Program 

)anuary  21. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
securities  exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  December  28. 1991,  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities' and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 


UMI 
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organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
hDm  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

On  November  26, 1991,  the 
Commission  approved  proposals 
submitted  by  the  CBOE  and  the 
American  Stock  Exchange.  Inc., 
("Amex")  which  established  one  year 
pilot  programs  allowing  approved  public 
customers  with  qualiHed  portfolios  of 
stock  to  effect  and  maintain  in  cash 
accounts  debit  put  spread  transactions 
in  broad-based  index  options  with 
European-style  exercise.*  The  CBOE 
now  proposes  to  clarify  the  definition  of 
a  qualified  debit  put  spread  by 
specifying  that  the  strike  price  of  the 
long  leg  of  the  spread  must  exceed  the 
strike  price  of  the  short  leg.  The  text  of 
the  proposed  rule  change  is  available  at 
the  office  of  the  Secretary.  CBOE  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV 
below.The  self-rgulatory  organization 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization'B 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

In  November  1991.  the  Commission 
approved  proposals  submitted  by  the 
CBOE  and  Amex  which  established  one 
year  pilot  programs  allowing  approved 
public  customers  with  qualified 
portfoUos  of  stock  to  effect  and  maintain 
in  cash  accounts  debit  put  spread 
transactions  in  broad-based  index 
options  with  European-style  exercise.* 


>  Sm  Secnrittet  excfaanga  Act  Release  No.  29B82 
(November  2&  isei).  Se  FR  63528  (order  approviiig 
File  No*.  SR-Amex-Vl-M  and  8R-CBOB-ei-17 
(-DeUl  Put  Siwead  Approval  Order"). 

*  See  Detrit  Put  Spraad  Approval  Order,  *i4>ra 
Hotel. 


The  Debit  Put  Spread  Approval  Order 
defined  a  debit  put  spread  as  a  long  put 
position  coupled  with  a  short  put 
position  overlying  the  same  broad-based 
index  and  having  an  equivalent 
underlying  aggregate  index  value,  where 
the  short  put(s)  expires  with  the  long 
put(s).  and  the  strike  price  of  the  long 
put(s)  equals  or  exceeds  the  strike  price 
of  the  short  put(s).  The  CBOE  now 
proposes  to  clarify  the  definition  of  a 
debit  put  spread  under  CBOE  Rule 
24.11A(f]  to  provide  that  the  strike  price 
of  the  long  leg  of  the  spread  must   . 
exceed,  not  equal,  the  strike  price  of  the 
short  leg. 

(2)  Basis 

The  CBOE  believes  that  the  proposal 
is  consistent  with  Section  6  of  the  Act  in 
general,  and  furthers  the  objectives  of 
Section  6(b)(5).  in  particulttr.  in  that  it  is 
designed  to  protect  investors  and  the 
public  interest. 

(BJ  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning  of  an  existing  CBOE  rule  in  that 
it  clarifies  the  CBOE's  policy  with 
respect  to  eligibility  to  participate  in  the 
debit  put  spread  pilot  program.  In 
addition,  by  clarifying  the  requirements 
applicable  to  eligible  debit  put  spread, 
the  proposal  will  facilitate  the  orderly 
administration  of  the  pilot  program. 
Accordingly,  the  proposal  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraf^  (e)  of 
Secimties  Exchange  Act  Rule  19b-4.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  ti^e 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the  -■ 
Commission's  Public  Reference  Section. 
450  Fiftii  Sti«et  NW.,  Washington.  DC.  - 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  18, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  tadelegated 
authority. 

Maigaret  H.  McFariawl. 
Deputy  Secretary. 

(PR  Doc.  92-1952  Filed  1^27-02;  »;45  am] 
MUMO  COOC  Mie-Ot-M 


[Releaee  No.  34-30266;  Fie  No.  8R-NA8D- 
•6-53  Amentlment] 

S«lf-R«gulatory  Organtaatlom;  FMng 
of  AiTMndment  to  PropoMd  Rule 
Ctwng*  by  National  AsMdaUon  of 
SoeurWas  Daalara.  Inc.  Relating  to 
Ratantlon  of  Jurladtetlon  and 
Confonning  Changaa  to  the  Rule*  of 
FairPractlct 

January  17, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
IS  U.S.C  78s(b)(l).  notice  is  hereby 
given  that  on  November  1. 1991,  the 
National  Association  of  Seciuities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC*  or  "Commission") 
an  amendment  to  a  proposed  rule 
change  as  described  in  Items  t  0.  and  III 
below,  which  Items  have  been  prepared 
by  the  NASD.'  The  Commission  is 


>  The  NASD.  In  teeponse  lo  oomments  from  the 
Cotnmteelon.  hat  recooeldared  and  aniended  the 
proposed  tvle  chaafe  origtateliy  filed  with  the 
Commission  and  pablished  for  coomsnt  in  the 
Federal  Register.  SS  FR  SOtSZ  (December  &  19B0).  In 

ConttniMd 
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publishing  this  notice  to  solicit 
commeots  on  the  proposed  rale  change, 
as  amended,  from  interested  persons. 

L  Sdf-Rnnlelory  Oigaaizatioo's 
Stateaient  of  the  Tenns  of  Substance  of 
ttw  Propaeed  Ride  Change 

The  NASD  is  proposing  to  amend 
Article  ID,  section  5  and  Article  IV, 
sections  3  and  4  of  die  NASD  By-Laws, 
and  Article  IV,  section  5  of  the  NASD 
Rules  of  Fair  Practice  •  to  retain 
jurisdiction  over  member  firms  and 
associated  persons  for  two  years  from 
the  date  of  resignation,  cancellation  or 
revocation  of  membership  or  the 
termination  or  revocation  of  an 
associated  person's  registration. 
Proposed  new  language  is  in  italics: 
proposed  deletions  are  in  brackets. 

to  NASD  By- 


Laws 

Article  III 

Membership 

Resignation  of  Members 

Sec.  5  ((a)]  Membership  in  the 
Association  may  be  voluntarily 
terminated  only  by  formal  resignation. 
Resignations  of  members  must  be  in 
writing  and  addressed  to  the 
Corporation  which  shall  immediately 
notify  the  appropriate  District 
Committee.  Any  member  may  resign 
from  the  Corporation  at  any  time.  Such 
resignation  shall  not  take  effect  until 
thirty  (30)  days  after  receipt  thereof  by 
the  Corporation  and  until  all 
indebtedness  due  the  Corporation  from 
such  member  shall  have  been  paid  in 
full  and  so  long  as  any  complaint  or 
action  is  pen(fing  against  the  member 
{and  so  long  as  any  examination  of  such 
member  is  in  process]  under  the  Code  of 
Procedure.  The  Corporation,  however, 
may  in  its  discretion  declare  a 
resignation  elective  at  any  thne. 

Retention  of  Jurisdiction      I 

[Sec  5(b)]  Sec.  6.  A  resigned  member 
or  a  member  that  has  had  its 
membership  canceled  or  revoked  shall 
continue  to  be  subject  to  the  filing  of  a 
complaint  under  the  Code  of  Procedure 


ad«tiM>.  tiw  NASD  sutaiiMed  MwadMnt  No.  3 
which  «•!  forth  the  mnabet  vote  for  the  ameiuieii 
propoced  rule  change  am)  Anendnent  No.  4  which 
makes  tccnmoM  cnan^es  to  the  anenaiTefit.  These 
MMo^Kirti  are  availabk  far  iaapectioi)  and 
csM'l  ">  **  PnhHc  Refcieta  Reo». 

*  bi  respoaat  la  •  lafuest  (or  partial  approvd.  the 
SEC  approved  the  proposed  amendments  to  Article 
V.  Sections  1  and  3  of  the  Bnh>s  of  Pair  Practice 
orifMaily  filed  wiA  Ikt  SSC  !■  Sil-NAS»-«V«. 
See  SecwMios  EulMiWt  Act  Mmm  Mo.  29009 
I  No  venter  1.  ism ).  se  m  Snes  (N«««iiber  7.  ram ). 
Because  there  arc  ■•  other  ckanisa  pvapaeed  for 
those  sectioBaw  the  NASO  i«  not  iaciadfa>«  those 
sactioiM  in  this  amendment. 


based  upon  conduct  which  commenced 
prior  to  the  effective  date  of  the 
member's  resignation  from  the 
Corporation  or  the  cancellation  or 
revocation  of  its  membership.  Any  such 
complaint,  however,  shall  be  filed  within 
[one]  tvm  (2)  years  after  the  effective 
date  of  the  resignatioa  cancellation  or 
revocation. 

Current  sections  6-0  renumbered  as 
section  7-10.  respectively. 

ARTICLE  rV 

Registered  Representatives  and 
Associated  Persons 

Notification  by  Member  to  Corporation 
and  Associated  Person  of  Termination; 
Amendments  to  Notification 

Sec  3(a).  Following  the  termination  of 
the  association  with  a  member  of  a 
person  who  is  registered  with  it,  such 
member  shall  promptly,  but  in  no  event 
later  than  thirty  (30)  calendar  days  after 
such  termination,  give  written  notice  to 
the  Association  on  a  form  designated  by 
the  Board  of  Governors  of  the 
termination  of  such  association,  and 
concurrently  shall  provide  to  the  person 
whose  association  has  been  terminated 
a  copy  of  said  notice  as  filed  with  the 
Association.  A  member  [who]  which 
does  not  submit  such  notification  in 
writing,  and  provide  a  copy  thereof  to 
the  person  whose  association  has  been 
terminated,  within  the  time  period 
prescribed  shall  be  assessed  a  late  filing 
fee  as  specified  by  the  Board  of 
Governors.  Termination  of  registration 
of  such  person  associated  with  a 
member  shall  not  take  effect  so  long  as 
any  complaint  or  action  is  pending 
against  a  member  and  to  which 
complaint  Or  action  such  person 
associated  with  a  member  is  also  a 
respondent,  or  so  long  as  any  complaint 
or  action  is  pending  against  such  person 
individually  [or  so  long  as  any 
examination  of  the  member  or  person 
associated  with  such  member  is  in 
process]  under  the  Code  of  Procedure. 
The  Corporation,  however,  may  in  its 
discretion  declare  the  termination 
effective  at  any  time. 

(b)  The  member  shall  notify  the 
Association  in  writing  by  means  of  an 
amendment  to  the  notice  filed  pursuant 
to  paragraph  (a)  above  in  the  event  that 
the  member  learns  of  fiacts  or 
circumstances  causing  any  information 
set  kwth  in  said  notice  to  become 
inaccurate  or  incomplete.  Stich 
amendment  shall  be  filed  with  the 
Association  and  provided  to  the  person 
whose  astodatioo  with  the  member  has 
been  tennmated  not  later  Aat  thirty  (30) 
calendar  days  after  the  member  learns 
of  the  facts  or  drcomstances  giving  rise 
to  the  amendment. 


Retention  of  Jurisdiction 

Sec.  4.  A  person  whose  association 
with  a  member  has  been  terminated  an^ 
is  no  longer  associated  with  any 
member  of  the  CoiporatkMi  or  a  person 
whose  registration  has  been  revoked 
shall  continue  to  be  subject  to  the  filing 
of  a  complaint  tuider  the  Code  of 
Procedure  based  upon  condtict  which 
commenced  prior  to  the  termination  or 
revocation  or  upon  such  person 's 
failure,  while  subject  to  the 
Corporation's  jurisdiction  as  provided 
herein,  to  provide  information  requested 
by  the  Corporation  pursuant  to  Article 
IV.  Section  5  of  the  NASD  Rales  of  Fair 
Practice,  but  any  such  complaint  shall 
be  filed  wit|iin.' 

(a)  [one  (1)]  two  (2)  years  after  the 
effective  date  of  termination  of 
registration  pursuant  to  Section  3  above. 
provided,  however,  that  any  amendment 
to  a  notice  of  termination  filed  pursuant 
to  Section  3(b)  that  is  filed  within  two 
years  of  the  original  notice  which 
discloses  that  such  person  may  have 
engaged  in  conduct  actionable  under 
any  applicable  statute,  rule  or 
regulation  shall  operate  to  recommence 
the  running  of  the  two-year  period  under 
this  paragraph; 

(b)  two  (2)  years  after  the  effective 
date -of  revocation  of  registration 
pursuant  to  Article  V,  Section  2  of  the 
Association's  Rules  of  Fair  Practice:  or. 

(cj  m  the  case  (^  an  onregtstered 
person,  within  [(one(l)J  two  (2)  years 
after  the  date  upon  which  such  person 
ceased  to  be  associated  with  the 
member. 

Proposei)  Auiendnients  to  NASQ  Rules 
of  Fair  Practice 

Article  IV 

Complaints 

Report  and  inspection  of  Books  for 
Purposes  of  Investigating  Complaints 

Sec.  5.  For  the  purpose  of  any 
investigation,  or  determination  as  to 
filing  of  a  complaint  or  any  heariqg  of 
any  complaint  against  any  member  of 
the  Corporation  or  any  person 
associated  with  a  member  made  or  held 
in  accordance  with  die  Code  of 
Procedure,  any  Local  Business  Conduct 
Committee,  any  District  Btisiness 
Conduct  Committee,  or  the  Board  of 
Governors,  or  any  duly  authorited 
member  or  members  oiF  any  sedi 
Committees  or  Board  or  any  duly 
authorized  agent  or  agents  of  any  such 
Committee  or  Board  shall  have  die  right 
(1)  to  require  any  member  of  the 
Corporation,  {or]  person  associated  with 
a  member,  or  person  no  loager 
associated  with  a  member  when  such 
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person  is  subject  to  the  Corporation's 
jurisdiction  to  report,  either  informally 
or  on  the  record,  orally  or  in  writing 
with  regard  to  any  matter  involved  in 
any  such  investigation  or  hearing,  and 
(2)  to  investigate  the  books,  records  and 
accounts  of  any  such  member  or  person 
with  relation  to  any  matter  involved  in 
any  such  investigation  or  hearing.  No 
such  member  or  person  [associated  with 
a  member,]  shall  [refuse]  fail  to  make 
any  report  as  required  in  this  Section,  or 
[refuse]  fail  to  permit  any  inspection  of 
books,  records  and  accounts  as  may  be 
validly  called  for  under  this  section.  Any 
notice  requiring  an  oral  or  written 
report  or  calling  for  an  inspection  of 
books,  records  and  accounts  pursuant  to 
this  section  shall  be  deemed  to  have 
been  received  by  the  member  or  person 
to  whom  it  is  directed  by  the  mailing 
thereof  to  the  last  known  address  of 
such  member  or  person  as  reflected  on 
the  Corporation's  records. 

n.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Puipose  of  and 
Statutory  Basis  for,  tite  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
amendment  to  the  proposed  rule  change 
and  discussed  any  conunents  it  received 
on  the  proposed  rule  change  as 
amended.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B],  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  October  1990,  after  approval  by  the 
Board  of  Governors  and  the 
membership,  the  NASD  submitted  SR- 
NASD-90-53  to  the  SEC  proposing 
amendments  to  the  nASD  By-Laws  and 
Rules  of  Fair  Practice  to,  among  other 
things,  codify  procedures  currently 
employed  by  Uie  NASD  in  processing 
terminations  of  associated  persons  and 
cancellations  and  revocations  of 
member  firms.  The  most  signiHcant 
aspect  of  the  procedures  currently 
employed  and  proposed  to  be  codified 
by  the  NASD  was  the  practice  of 
"holding"  the  effectiveness  of  the 
resignation  of  the  membership  of  a 
member  firm  or  the  termination  of  the 
registration  of  an  associated  person  if 
the  NASD  is  aware  of  or  is  investigating 
potential  violations  of  the  NASD's  rules 


or  the  federal  securities  laws  by  the  firm 
or  person.  The  NASD  also  proposed  to 
codify  the  practice  of  retroactively 
holding  resignations  of  membership  or 
terminations  of  registration  if  it  becomes 
aware  of  Aiatters  which  would  have 
resulted  in  a  hold  after  the  termination 
has  been  allowed  to  take  effect. 

The  rule  filing  also  proposed 
amending  the  By-Laws  to  provide  that 
the  NASD  would  continue  to  retain 
jurisdiction  over  a  member  firm  whose 
membership  was  cancelled  or  revoked 
and  an  associated  person  whose 
registration  was  revoked.  The  proposed 
rule  change  was  intended  to  correct  the 
situation  under  the  current  provisions 
where  the  NASD  retains  jurisdiction 
over  a  member  who  has  resigned  or  an 
associated  person  who  has  terminated 
his  registration,  but  loses  jurisdiction 
over  a  member  whose  membership  was 
cancelled  or  revoked  and  an  associated 
person  whose  registration  was  revoked. 

The  NASD  has  determined  to  amend 
the  proposed  rule  change  to  substitute  a 
fixed  two-year  jurisdictional  period  for 
the  proposal  to  codify  the  practice  of 
holding  the  effectiveness  of  resignations 
and  terminations.  Under  the  current 
provisions  of  the  By-Laws,  the  NASD 
has  one  year  from  the  effective  date  of 
the  filing  of  a  resignation  of 
membership  *  or  a  termination  of 
registration  *  to  file  a  complaint  for  any 
actionable  misconduct  prior  to  the 
resignation  by  the  member  or 
termination  by  the  associated  person.  If 
the  NASD  is  not  aware  of  misconduct  by 
an  associated  person  at  the  time  a 
termination  takes  effect,  the  time  period 
for  filing  a  complaint  could  run  before 
action  is  taken.  It  is  for  this  reason  that 
the  NASD  currently  retroactively  holds 
resignations  and  terminations. 

The  NASD  believes  that  in  order  to 
maintain  the  fairness  and  effectiveness 
of  the  NASD's  disciplinary  system,  the 
NASD's  CTirrent  one-year  time  period  for 
retaining  jiuisdiction  to  file  a  complaint 
should  be  extended  to  a  fixed  two  years 
from  the  date  a  resignation  or 
termination  is  filed  or  from  the  date  of 
the  NASD's  revocation  or  cancellation 
of  a  member  or  associated  person.*  This 
proposed  amendment  will  eliminate  the 
need  for  the  NASD  to  hold  the 
effectiveness  of  resignations  and 
terminations  and  to  issue  letter  notices 
in  connection  therewith.  The  NASD 


believes  such  a  fixed  two-year  time  Umit 
will  be  less  intrusive  than  the  current 
indefinite  and  potentially  unlimited  hold 
process,  and  will  allow  sufficient  time  to 
bring  virtually  all  disciplinary  actions. 

With  respect  to  associated  persons, 
the  NASD  is  also  proposing  that  the 
two-year  period  commence  from  the 
date  of  the  filing  of  the  last  amendment 
to  a  person's  Form  U-5  that  is  filed 
within  the  two-year  period.  This  would 
provide  for  the  situation  where  a  routine 
Form  U-5  is  filed  at  the  time  of 
termination  but  a  subsequent 
amendment  discloses  potential 
violations  which  would  require  an 
investigation.  Running  the  two-year 
period  from  the  time  die  last  Form  U-5 
amendment  is  filed,  so  long  as  it  is  filed 
within  the  initial  two-year  period,  will 
prevent  a  person  from  avoiding  potential 
disciplinary  action  through  his  own 
active  concealment  or  the  dilatory 
conduct  of  others.*  Moreover,  because 
members  are  required  to  send  any 
amended  Form  U-5s  to  the  terminated 
person,  he  or  she  will  have  notice  of  the 
time  from  which  the  two-year  period 
will  run.  The  NASD  also  notes  that  the 
two-year  limit  would  be  consistent  with 
current  rules  which  permit  a  person  to 
become  associated  with  another 
member  without  the  need  to  requalify  by 
examination  up  to  two  years  from  his 
date  of  termination. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  sections  15A(b)(6),  (7)  and 
(8)  of  the  Act.  In  pertinent  part,  this 
section  of  the  Act  mandates  that  the 
rules  of  a  national  securities  association 
be  designed  to  protect  investors  and  the 
public  interest,  provide  for  the 
disciplining  of  members  and  associated 
persons  for  violations  of  the  securities 
laws,  the  rules  and  regulations 
thereunder,  or  the  Association's  rules, 
and  that  such  rules  provide  a  fair 
procedure  for  conducting  disciplinary 
proceedings.  By  extending  the 
jurisdictional  period  to  a  fixed  two  year 
period,  the  NASD  is  giving  unambiguous 
notice  to  its  members  of  the 
requirements  of  the  rule. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 


■  A  member  ii  required  to  advise  the  NASD  of  It* 
retignabon  of  membership  on  a  Form  BDW. 

*  A  member  is  required  to  advise  the  NASD  of  a 
termination  of  or  resi^alion  by  an  associated 
person  on  Form  U-5. 

»  See  infrv  footnote  6. 


*  If  a  person's  Form  U-5  is  amended  on  the  last 
day  of  the  two  year  period,  the  NASD  will, 
therefore,  retain  |urisdiction  for  a  total  of  four  year* 
after  the  effective  date  of  the  person's  termination. 
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proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  &e  purposes  of  the  Act.  as  amoided. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Kfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
us  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed  rule 

change,  or 

B.  institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoBdtation  of  Comment 

Interested  persons  are  invited  to 
submit  Mrritten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
conununications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  oe 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  18. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
MsifBfBt  H.  McFeriflBfl. 
Deputy  Secretary. 

PH  Doe.  92-19&5  Filed  1-27-42;  8:45  am] 
mama  coot  tno-ovM 
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Self-Regulatory  Organizations;  Notice 
of  Fnng  of  Proposed  Rule  Ctiange  by 
Philadelphia  Stock  Exchange,  inc. 
Relating  to  the  Election  of  Chairman 
and  Vice  Chairmen  of  its  Board 

January  21, 1992. 

Pursuant  to  section  19  (b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  January  9, 1992.  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Conmiission 
("Commission")  a  proposed  rule  change 
relating  to  the  election  of  the  Chairman 
and  Vice  Chairmen  of  its  Board  as 
described  in  items  I,  II  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  conunents  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its  By- 
Law  article  IV,  section  4-2:  Election  of 
Chairman  and  Vice  Chairmen  of  the 
Board  as  follows:  (additions  italicized) 
SEC.  4-2. 

First  and  Second  Paragraph:  No 
change. 

After  serving  two  consecutive  two- 
year  terms  to  which  he  has  been  elected 
by  the  membership,  the  Chairman  shall 
be  ineligible  for  further  service  in  such 
office  until  after  an  interval  of  at  least 
one  year. 

After  serving  four  consecutive  one- 
year  terms  to  which  he  has  been  elected 
by  the  membership,  a  Vice  Chairman 
shall  be  ineligible  for  further  service  in 
such  office  until  after  an  interval  of  at 
least  one  year. 

n.  Self-Regulatory  Organizatkm's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  it  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  b«  examined  at 
the  places  specified  in  item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below.  tA  the  oiost 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Imposed  Rule 
Change 

The  purpose  of  the  proposed  By-Law 
amendment  is  to  impose  limitations  on 
the  number  of  terms  that  the  Chairman 
or  Vice  Chairmen  of  the  Board  can  be 
elected.  In  accordance  with  Exchange 
By-Law  article  XXIL  section  22-2,  >  the 
proposed  amendment  to  By-Law  Article 
IV.  section  4-2  was  announced  to  the 
membership  by  circular  #101-00  dated 
December  20. 199a  No  writtra 
responses  were  filed  with  the  Office  of 
the  Secretary  requesting  a  special 
meeting  respecting  the  proposed 
amendment.  The  Board  of  Governors  of 
"-the  Exchange  tabled  the  consideration 
of  ratification  of  the  proposed  By-Law 
amendment  at  its  February  25  thru  26. 
1991  conference.  The  matter  was         - 
reconsidered  by  the  Board  at  its 
December  18. 1991  meeting  at  which 
time  it  determined  to  adopt  the  proposed 
amendment. 

The  proposed  rule  change  is 
consistent  with  section  8(b)(5)  of  the  Act 
as  it  will  permit  new  leadership  in  the 
governance  of  tfie  Exchange,  and 
thereby  protect  investors  and  promote 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  changes  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

By  circular  #101-9a  the  Exchange 
membership  was  notified  of  the 
proposed  E^-Law  amendment.  No 
written  conunents  were  received 
pursuant  to  By-Law  article  XXII,  section 
22-2. 


'  In  genetaL  By-U«  article  XXU.  Mdioii  2X-a 
states  liMt  may  prafiosed  aatendment  to  the 
Exchange's  By-Laws  origiiMting  in  the  Board  of 
Governor*  shaH  lie  proposed  at  a  legtriar  or  special 
meeting  of  the  BMid.  aad  if  appnwad  by  twdwe  of 
the  Govenon.  shaH  be  anaoaTari  lo  Ike  memhen 
of  the  Excbame  by  saadiag  copies  of  the  prapoaal 
to  such  mcmtien.  If.  within  ten  days  after 
notincation  of  soch  proposal  at  least  seventeaN 
meinbers  of  *•  Bxdiaage  raqaeel.  ia  writiMg.  a 
special  haarim  OB  the  pfopoaaL  the  ChainMa  of  the 
Board  aHMt  call  a  apaciat  BwetiDf  at  which  eecii 
member  of  the  Exchange  in  good  standing  will  be 
entitled  to  vote.  If  no  such  request  Is  made,  the 
Board  of  Governors  may  consider  the  proposal  at  a 
regular  or  special  meeting  of  the  Board. 
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IIL  Date  of  EHactiveiiess  of  dw 
Ptopofed  Rule  Ounge  and  nming  for 
I  AdioB 


Within  35  days  of  the  date  of 
publication  of  ^is  notice  in  the  Federal 
Register  or  within  such  other  period  (1) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)'By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data.  Views  and     , 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  witliheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  cop>ing  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW„  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phb(-91-4g  and  should  be 
submitted  by  February  18, 1992. 

For  the  Cammission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Mai^gMBt  H.  McFifiuid. 
Deputy  Secretary. 
|FR  Doc.  92-1953  Filed  1-27-92:  8:45  am) 


Self-Regulatory  OrganizatiofM; 
AppHcatkHtt  for  UnlMed  Trading 
Pftvlages  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exctiange, 
inc. 

lanuary  21. 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 


<  17  CFR  2Qa30-3|a)(12)  (19B1). 


12(fKl)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 
Agricultural  Minerals  Co.  LP 
Sr.  Pref.  Units,  No  Par  Value  (File  No. 
7-7821) 
American  Strategic  Income  Portfolio, 
Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-7822) 
Banco  Bilbao  Vizcaya  International 
(Gilbralter)  Ltd. 
American  Depository  Shares  (Rep. 
one  Non-Cum.  Gtd.  Pref.  Share, 
Series  A)  (File  No.  7-7823) 
Bangor  Hydro  Electric  Co. 
Common  Stock,  $5.00  Par  Value  (File 
No.  7-7824) 
Blackstone  North  American  Government 
Income  Trust 
Common  Stock,  JD.OI  Par  Value  (File 
No.  7-7825) 
Duff  &  Phelps  Utilities  Tax-Free  Income. 
Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-7826) 
Duty  Free  International.  Inc. 
Conmion  Stock,  $001  Par  Value  (File 
No.  7-7827) 
First  Interstate  Bancorp. 
Depository  Shares  (Rep.  l/8th  share  of 
9V*%  Series  F  pfd.  stock.  No  Par 
Value)  (FUe  No.  7-7828) 
Employee  Benefit  Plan,  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-7829) 
Fisher  ScientiHc  International,  Inc. 
Common  Stock,  $001  Par  Value  (File 
No.  7-7830) 
General  Motors  Corp. 
Pfd.  Q  Stock,  $010  Par  Value  (File  No. 
7-7831) 
Creiner  Engineering,  Inc. 
Common  Stock.  $0.50  Par  Value  (File 
No.  7-7832) 
Guaranty  National  Corp. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-7833) 
Healthtrust  Inc.— The  Hospital  Co. 
Common  Stock,  $0,001  Par  Value  (File 
No.  7-7834) 
Horace  Mann  Educators  Corp. 
Common  Stock.  $0i)01  Par  Value  (File 
No.  7-7835) 
Jundt  Growth  Fund 
Common  Stock.  $Oi)l  Par  Value  (File 
No.  7-7836) 
Lakehead  Pipeline  Partners  LP 
Pref.  Units  (Rep.  LP  Interests)  (File  No. 
7-7837) 
Marriott  Corp. 
Depository  Shares  (Rep.  l/lOOOth  of 
Share  Series  A  Cum.  Conv.  Pfd.,  No 
Par  Value  (File  No.  7-7638) 
MuniYield  Fund.  Inc. 
Common  Stock,  $0.10'Par  Value  (File 
No.  7-7839) 


Nuveen  Premier  Insured  Municipal 
Income  Fund,  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-7840) 
Nuveen  Premier  Municipal  Income  Fund, 
Inc. 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-7841) 
Oceaneering  International.  Inc. 
Common  Stock.  $0.25  Par  Value  (Pile 
No.  7-7842) 
Office  Depot.  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-7843) 
Old  Republic  International  Corp. 
Ser.  H  Cum.  Pfd.  Stock,  No  Par  Value 
(File  No.  7-7844) 
Orbital  Engine  Corp.  Ltd. 
American  Depository  Shares  (Rep.  8 
Ord.  Shares  of  A.  $0.50  each)  (File 
No.  7-7845) 
Seligman  Quality  Municipal  Fund.  Inc. 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-7846) 
Snyder  Oil  Corp.- 
$4.00  Conv.  Exch.  Pfd.  Stock.  $001  Par 
Value  (File  No.  7-7847) 
Tenneco,  Inc. 
Depository  Shares  (Rep.  Mi  share  Ser. 
A  Cum.  Pfd.  Stock.  No  Par  Value 
(File  No.  7-7848) 
TRC  Companies,  Inc. 
Common  Stock.  $0.10  Par  Value  (File 
No.  7-7849) 
Tyco  Toys.  Inc. 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-7850) 
Van  Kampen  Merritt  Municipal  Trust 
Common  Shares  of  Benefit  Int.  $0.01 
Par  Value  (File  No.  7-7851) 
Vitro  Sociedad  Anonima 
American  Depository  Shares  (Rep.  1 
Ord.  Part.  Ctf.)  (File  No.  7-7652) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  11, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderiy  markets  and  the 
protection  of  investors.  . 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

(oaathao  G.  Katz.  i 

Secretary.  \ 

(FR  Doc.  92-1959  Filed  1-27-92:  8:45  am] 
MUMQ  COM  MlO-Ot-H 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  arul  of  Opportunity  for 
hearing:  Midwest  Stock  Exchange,  Inc. 

January  21, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(fl(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 
Bankers  Trust  New  York  Corporation 
Put  Warrants  on  the  Nikkei  Stock 
Average  expiring  1/16/93  (File  No. 
7-7805) 
Kingdom  of  Denmark 
Put  Warrants  on  the  Nikkei  Stock 
Average  expiring  1/3/93  (File  No.  7- 
7806) 
A/S  Eksport&ians 
Put  Warrants  on  the  Nikkei  Stock 
Average  expiring  4/22/93  (File  No. 
7-7807)  I 

Paine  Webber  Group 
Call  Warrants  on  the  Nikkei  Stock 
Average  expiring  4/8/93  (File  No.  7- 
7808) 
Paine  Webber  Group 
Put  Warrants  on  the  Nikkei  Stock 
Average  expiring  4/8/93  (File  No.  7- 
7809) 
Salomon,  Inc.  I 

Put  Warrants  on  the  Nikkei  Stock 
Average  expiring  1/19/93  (File  No. 
7-7810)  j 

Salomon,  Inc.  ' 

Put  Warrants  on  the  Nikkei  Stock 
Average  expiring  2/16/93  (File  No. 
7-7811) 
Salomon,  Inc. 
Call  Warrants  on  the  Nikkei  Stock 
Average  expiring  4/6/93  (File  No.  7- 
7812) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  11, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  Ble  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 


20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  flnds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

Jonatlian  G.  Katz, 

Secretary. 

[FR  Doc.  92-1958  Filed  1-27-92;  8:45  am] 

WLUNQ  COOE  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

January  21, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereimder  for 
unlisted  trading  privileges  in  the 
following  securities: 
A/S  Eksportfmans 
Put  Warrants  on  the  Nikkei  Stock 
Average  expiring  April  22. 1993  (File 
No.  7-7813) 
Bankers  Trust  New  York  Corporation 
Put  Warrants  on  the  Nikkei  Stock 
Average  expiring  January  16, 1993 
(File  No.  7-7814) 
Kingdom  of  Denmark 
Put  Warrants  on  the  Nikkei  Stock 
Average  expiring  January  3, 1993 
(File  No.  7-7815) 
Paine  Webber  Group  Incorporated 
Put  Warrants  on  the  Nikkei  Stock 
Average  expiring  April  8, 1993  (File 
No.  7-7816) 
Paine  Webber  Group  Incorporated 
Call  Warrants  on  the  Nikkei  Stock 
Average  expiring  April  8. 1993  (File 
No.  7-7817) 
Salomon,  Inc. 
Put  Warrants  on  the  Nikkei  Stock 
Average  expiring  January  19, 1993 
(File  No.  7-7818) 
Salomon,  Inc. 
Put  Warrants  on  the  Nikkei  Stock 
Average  expiring  February  16, 1993 
(File  No.  7-7819) 
Salomon,  Inc. 
Call  Warrants  on  the  Nikkei  Stock 
Average  expiring  April  6. 1993  (File 
No.  7-7820) 
These  securities  are  listed  and 
registered  on  one  or  more  other,  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  February  11, 1992, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  flnds.  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  92-1957  Filed  1-27-92: 8:45  am] 
BtLimO  COOE  MIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Prhrileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

January  21, 1992. 

The  above  named  national  securities 
exchange  has  flled  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 
Chrysler  Corporation 

13%  Debs,  due  97, 12%  Debs,  due  15, 
9.60%  Notes  due  94  (File  No.  7-7853) 
Citicorp 

QM%  Notes  due  07  (File  No.  7-7854) 
RJR  Nabisco  Holding 

15%  Debs,  due  01,  Disc.  Debs,  due  01, 
lOVt  St.  Notes  due  98 17%  Sr.  Debs, 
due  09  (File  No.  7-7855) 
Stone  Container  Corp. 

11^%  Notes  due  99  (File  No.  7-7856) 
Unisys  Corporation 

10%  Notes  due  95. 13%  Notes  due  92 
(File  No.  7-7857) 
USG  Corporation 

10 Vs  Pay  in  Kind  Debs,  due  08  (File 
No.  7-7858) 
Salomon.  Inc. 

8%  Notes  due  96  (File  No.  7-7859) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  11, 1992, 
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written  data,  views  and  arguments 
concerning  the  above-referenced 
apphcation.  Persons  desiring  to  make 
written  comments  should  File  three 
copies  thereof  with  the  Secretary  of  t^e 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for. 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
ttie  information  available  to  it,  that  the 
extensions  of  milisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

(onathan  G.  Katz. 

Secretary. 

[FR  Doc  gz-igeo  Filed  l-27-§2,  8:45  am] 
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DEPARTMENT  OF  STATE 
(PiJbNeMo1lc«1S5») 


United  SlalM  Organizalion  for  the 
IntemaHoml  Telegreph  and  Telephone 
Consultative  Committee  (CCITT)  Shidy 
Group  B  Meeting 

The  Department  of  State- announces 
that  Study  Group  B  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCTTT)  will  meet  on  Friday, 
February  21. 1992.  and  Thursday.  May 
21. 1992  in  room  1912  from  9:30  a.m.  to  5 
p  jn..  Department  of  State.  2201  C  Street, 
NW..  Washington.  DC  20520. 

The  agenda  for  the  February  21 
meeting  will  be  to: 

1.  Approve  November  13. 1991.  meetii^ 

minutes 

2.  Review  results  and  activities  of 

CCnr  Study  Groiqi  XVUI  MeeUng 
(DeceBiber  2-13. 1991) 

3.  Consider  contributions 

— CCITT  Study  Group  XI  (March  9-20, 

1992) 
— Others  appropriate  for  Study  Group 

B 

4.  Consider  nominations  for  U.S. 

delegation  to  Study  Group  XI 
Meeting 

5.  Other  business 

The  agenda  for  the  May  21  meeting 
will  be  to: 

1.  Approve  February  21, 1992.  meeting 

nmrates 

2.  Review  results  and  activities  of 

CCITT  Study  Group  XI  Meeting 
(Matdi»4Be,1992) 

3.  Consider  conMbtttians 

— CCnr  Study  Group  XVDI  (June  9- 
19. 1992) 


— Others  appropriate  for  Study  Group 
B 

4.  Consider  nominations  for  US. 

delegation  to  Study  Group  XVIU 
Meeting 

5.  Other  business 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting. 

Please  Note:  Persons  intending  to 
attend  the  above  meeting  must 
announce  this  not  later  than  five  days 
before  the  meeting  to  the  Department  of 
State,  202-647-0201  (fax  202-647-7407). 
The  announcement  must  include  name, 
social  security  number,  and  date  of 
birth,  if  you  have  not  already  provided 
this  personal  data  to  this  office.  The 
above  includes  govenmient  and  non- 
government attendees.  All  attendees 
must  use  the  C-Street  entrance. 

Please  bring  60  copies  of  documents  to 
be  considered  at  diis  meeting.  If 
document  has  been  mailed,  bring  only  10 
copies. 

Dated:  {aiuiary  16. 1992. 
Earl  S.'Barbely. 

Director,  Telecommunications  and   ' 
Information  Standards.  Chairman  US.  CCITT 
National  Committee. 
(FR  Doc.  92-2000  Flied  1-27-S2: 1:45  am) 

WLUNO  coos  471•-a^4■ 


(Public  Notice  1560] 

Oversea*  Security  Advisory  Council; 
i^toseo  Nteeiing 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department- 
Overseas  Security  Advisory  Council  on 
Tuesday.  February  18. 1992  at  ftSO  ajn. 
at  the  Crown  Sterling  Suites.  Fort 
Lauderdale.  Florida.  Pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  and  5  U.S.C.  552b(c)  (1)  and  (4).  it 
has  been  determined  ihe  meeting  will  be 
closed  to  the  public  Matters  relative  to 
classified  national  security  information 
as  well  as  privileged  commercial 
information  will  be  discussed.  The 
agenda  calls  for  the  discussion  of 
classified  and  corporate  proprietary/ 
security  information  as  well  as  private 
sector  physical  and  procedural  security 
policies  and  protective  programs  at 
sensitive  U.S.  Government  and  private 
sector  locations  overseas.  ' 

For  more  information  contact  Marsha 
Thurman.  Overseas  Security  Advisory 
Council.  Department  of  State. 


Washington.  D.  C.  2Q2S22-1003,  phone: 
703/204-6185. 

Dated:  (amiary  15. 1992. 
Clark  Dittmer. 

Director  of  the  Diplomatic  Security  Service. 
|FR  Doc.  92-2003  Filed  1-27-82;  8:45  am] 
HLUNQ  cooc  47ie-a»-« 


(Public  Notice  1SS1] 

Shipping  Coordinating  Committee 
Suliconmiittee  for  the  Prevention  of 
Marine  Pollution;  Meeting 

The  Subcommittee  for  the  Prevention 
of  Marine  Pollution  (SPMP),  a 
subcommittee  of  the  Shipping 
Coordinating  Committee,  will  conduct 
an  open  meeting  February  28, 1992.  at 
9:30  a.m.  in  room  2415  of  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street.  SW..  Washington.  DC  The 
purpose  of  this  meeting  will  be  to  review 
the  agenda  items  to  be  considered  at  the 
thirty-second  session  of  the  Marine 
Environment  Protection  Committee 
(MEPC  32)  of  the  faitemational  Maritime 
Organization  to  be  held  March  2-6, 1992. 
Proposed  U.S.  positions  on  the  agenda 
items  for  MEPC  32  will  be  discussed. 
The  major  items  for  discussion  will  be 
the  following: 

1.  Measures  for  the  prevention  of 
pollution  including  further  discussion  of 
requirements  for  double  hulls  on  new 
and  existing  tank  vessels  to  be 
incorporated  into  the  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships,  1973,  as  modified 
by  the  Protocol  of  1978.  relating  thereto 
(MARPOL  73/78). 

2.  Guidelines  for  development  of  oil 
spill  responsive  plans  under  Regulation 
26  of  Annex  I  of  MARPOL  73/78.  The 
proposed  content  of  such  plans  will  be 
discussed. 

3.  Amendments  to  the  oil  discharge 
criteria  of  Regulation  9  Annex  I  of 
MARPOL  73/78. 

4.  Development  of  a  comprehensive 
manual  for  reception  facilities  for  all 
annexes  of  MARPOL  73/78. 

5.  Prevention  of  air  pollution  from    - 
ships,  includiog  further  discussion  of 
emissioD  limits  on  lutrogen  oxides, 
sulfur  oxides,  chlorofluorocarfaons,  and 
volatile  organic  cari>oQs  from  ships.  This 
topic  will  dso  touch  on  fuel  oil  quality 
and  the  impact  it  has  on  air  pollution. 

6.  Prevention  of  poUutioo  by  noxioas 
solid  substances  in  balk  and  poaa^ 
development  of  a  new  Annex  VI  of 
MARFOL73/7a 

7.  Transboundary  movement  of 
hazardous  wastes. 

8.  Implementation  of  the  Intematioaal 
Convention  on  Oil  Pollution 
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Preparedness,  Response  and  Co- 
operation. 1990,  (OPRC  90)  and 
resolutions  adopted  by  the  International 
Conference  on  Oil  Pollution 
Preparedness  and  Response. 

9.  Reports  of  the  enforcement  of 
International  Maritime  Organization 
conventions  by  the  various  signatory 
member  states. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room. 

For  further  information  or 
documentation  pertaining  to  the  SPMP 
meeting,  contact  either  Commander  W. 
St.  J.  Chubb  or  Lieutenant  M.L  McEwen. 
U.S.  Coast  Guard  Headquarters  (G- 
MEP-3).  2100  Second  Street.  SW., 
Washington,  DC  20593-0001.  telephone: 
(202)  267-0419. 

Dated:  )anuary  14, 1992. 
Geoffrey  Ogden, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  92-2001  Filed  1-27-92:  8:45  am) 

MLUNQ  COOe  4710-7-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
FHed  During  Week  Ended  January  17, 
1992 

The  following  Agreements  were  filed 

with  the  Department  of  Transportation 

under  the  provisions  of  49  U.S.C.  412 

and  414.  Answers  may  be  filed  within  21 

days  of  date  of  filing. 

Docket  Number  47947 

Date  filed:  January  14, 1992 

Parties:  Membrs  of  the  International  Air 
Tranport  Association 

Subject:  TC31  Reso/P0906  dated 
November  8. 1991,  North  America-TCS 
(except  Japan),  R-1  to  R-12  TC31 
Reso/P  0907  dated  November  8, 1991, 
North  &  Central  Pacific  Areawide,  R- 
13  To  R-17  TC31  Reso/  0908  dated 
November  8, 1991.  Central/South 
America-TC3.  R-18  To  R-29  TC31 
Reso/P  0910  dated  November  8. 1991. 
Bermuda-Japan.  R-30 

Proposed  Effective  Date:  April  1. 1992 

Docket  Number  47951 

Date  filed:  January  16, 1992 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  TC2  Reso/P  1154  dated 
November  8, 1991,  Within  Europe 
Resos,  R-1  To  R-26  TC2  Reso/P  1155 
dated  November.  8. 1991,  Within 
Europe  Resos.  R-27  To  R-30  TC2 
Reso/P  1156  dated  November  8, 1991, 
Within  Europe  Resos,  R-31  To  R-42 
TC2  Reso/P  1157  dated  November  8, 
1991,  Within  Europe  Resos,  R-43  To 
R-48 
Proposed  Effective  Date:  April  1, 1992 
Docket  Number  47952 


Date  filed:  January  16, 1992 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  lATA  Traffic  Conferences  R-1 

To  R-116 
Proposed  Effective  Date:  April  1. 1992 

Phyllis  T.Kaylor. 

Chief  Documentary  Serxices  Division. 
(PR  Doc.  92-1951  Filed  1-27-92: 8:45  am] 

BILUNa  COOE  4910-42-M. 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Sut>part  Q  During  the  Week 
Ended  January  17, 1992 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process 
the  application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number:  47950. 

Date  filed:  January  18, 1992. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  13, 1992. 

Description:  Application  of  Caribbean 
Air  Services,  Ltd..  pursuant  to  Section 
402  of  the  Act  and  Subpart  Q  of  the 
Regulations,  requests  the  issuance  of  a 
foreign  air  carrier  permit  authorizing 
nonstop  service  from  Dominica  to  San 
Juan,  Puerto  Rico,  nonstop  from 
Dominica  to  St.  Thomas.  U.S.  Virgin 
Islands  and  nonstop  from  Dominica  to  - 
St.  Croix. 
Phyllis  T.Kaylor. 

Chief  Documentary  Services  Division. 
[FR  Doc.  92-1950  Filed  1-27-92:  8:45  am] 

aHlJNO  CODE  4«10-«3-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[Oept  Circ.  570. 1991  R«v..  Supp.  No.  12] 

Surety  Companies  Acceptable  on 
Federal  Bonds,  Lincoln  General 
Insurance  Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308.  title  31.  of 


UMI 


the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury 
Circular  570. 1991  Revision,  on  page 
3015040  reflect  this  addition: 

Lincoln  General  Insurance  Co. 
Business  Address:  3350  Whiteford  Road. 
York.  Pennsylvania.  17402.  Underwriting 
Limitation  bf:  $1,498,000.  Surety 
Ucenses  c/:  AL.  GA.  ID.  lA.  IN.  KS.  KY. 
LA.  MD.  MO.  NE,  NV.  NM.  ND.  OH.  OR, 
PA,  SC,  SD.  TN.  UT.  VA.  WV.  WY. 
Incorporated  In:  Pennsylvania. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR. 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570.  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch. 
Funds  Management  Division.  Financial 
Management  Service.  Department  of  the 
Treasury.  Washington.  DC  20227. 
telephone  (202)  874-6850. 

Dated:  January  17. 1992. 
Charles  F.  Schwan,  III, 

Director,  Funds  Management  Division, 

Financial  Management  Service. 

[FR  Doc.  92-1928  Filed  1-27-92;  8:45  amj 

BIUJNQ  COOE  4S10-3S-«0 


[Oept  Ore  570, 1991  Rev.,  Supp.  Na  11] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Correction,  Sorema 
North  America  Reinsurance  CO. 

A  notice  was  published  in  57  FR  1513. 
dated  January  14. 1992.  whereby  a 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  was  issued  to 
Sorema  North  America  Reinsurance 
Company,  under  sections  9304  to  9308. 
title  31.  of  the  United  States  Code.  The 
effective  date  of  this  action  is  hereby 
changed  to  December  31. 1991.  from 
January  7. 1992. 

Federal  bond  approving  officers 
should  annotate  their  reference  copies 
of  the  Treasury  Circular  570. 1991   " 
Revision,  to  reflect  this  correction. 

Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch. 
Funds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury.  Washington.  DC  20227. 
telephone  (202)  874-6850. 
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Dated:  January  17. 1992. 
ChailM  F.  Schwan.  m. 
Director,  Funds  Management  Division, 
Financial  Management  Service. 

(FR  Doa  92-1928  Filed  l>-27-02: 8:45  am] 

MLUNQ  COK  4t10-3S-« 


Survty  CompaNM  AixeptaM*  on 
Federal  Bonds,  Liquidation,  Universal 
Security  insurance  Co. 

Universal  Security  Insurance 
Company,  formerly  held  a  Certiflcate  of 
Authority  as  an  acceptable  surety  on 
Federal  bonds  and  was  last  listed  as 
such  at  50  FR  27134.  July  1, 1985.  the 
Company's  authority  was  terminated  by 
the  Department  of  the  Treasury  effective 
May  30, 1986.  Notice  of  the  termination 
was  published  in  the  Federal  Register  of 
June  9, 1986,  on  page  20919. 

On  October  28, 1991,  upon  a  petition 
by  the  Insurance  Commissioner  of  the 
State  of  Tennessee,  the  Court  issued  an 
Order  of  Liquidation  with  respect  to 
Universal  Security  Insurance  Company. 
The  Insurance  Conimissioner  of  the 
Commonwealth  of  Tennessee  was 
appointed  as  the  Liquidator.  All  persons 
having  claims  against  Universal  Security 
Insurance  Company  must  Hie  their 
claims  by  October  19, 1992,  or  be  barred 
from  sharing  in  the  distribution  of 
assets. 

All  claims  must  be  filed  in  writing  and 
shall  set  forth  the  amount  of  the  claim, 
the  facts  upon  which  the  claim  is  based, 
any  priorities  asserted,  and  any  other 
pertinent  facts  to  substantiate  the  claim. 
It  is  recommended  that  Federal  Agency 
claimants  asserting  priority  status  under 
31  U.S.C.  3713  who  have  not  yet  filed 
their  claim  should  do  so,  in  writing,  to: 

Department  of  Justice,  Civil  Division. 

Commercial  Litigation  Branch,  P.O. 

Box  875,  Ben  Franklin  Station, 

Washington.  DC  20044-0875. 
Attn:  Ms.  Sandra  P.  Spooner,  Deputy 

Director. 

The  above  office  will  be  consolidating 
any  and  all  claims  against  Universal 
Security  Insurance  Company,  on  behalf 
of  the  United  States  Government  Any 
questions  concerning  filii^  of  claims 
may  be  directed  to  Ms.  Spooner  at  (202/ 
FTS)  724-7194. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  Washington,  DC 
20227,  Telephone  (202/FTS)  874-6905. 


Dated:  January  1&,  1992. 
caiarles  F.  Schwaa,  HI, 

Director,  Funds  Management  Division. 
Financial  Management  Service. 
(FR  Doc.  92-1927  Filed  1-27-82:  8:45  am) 
MLUNQ  COOC  4tie-lS-H 


Internal  Revenue  Service 

Redwrtering  of  tlte  Art  Advisory  Panel 
of  ItM  Commissioner  of  Internal 
Revenue 

AOCNCV:  Internal  Revenue  Service, 
Treasury. 

ACTKM:  Notice  of  determination  of 
necessity  for  renewal  of  the  Art 
Advisory  Panel. 

summary:  It  is  in  the  public  interest  to 
continue  the  existence  of  the  Art 
Advisory  Panel. 

RW  FURTHER  INFORMATION  CONTACT: 

Karen  Carolan,  CC:AP:AS,  901  D  Street. 
SW.,  room  224.  Box  68,  Washington.  DC 
20024,  Telephone  No.  (202)  401-4128  (not 
a  toll  free  number). 

The  Internal  Revenue  Service, 
Department  of  the  Treasury,  pursuant  to 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  app.  I  (1982)  of  October  6,  and 
with  approval  of  the  Secretary  of  the 
Treasury,  announces  the  renewal  of  the 
Charter  of  the  Art  Advisory  Panel  of  the 
Commissioner  of  Internal  Revenue.  This 
determination  follows  consultation  with 
the  Conunittee  Management  Secretary, 
General  Services  Administration. 

Purpose 

The  Panel  assists  the  Internal 
Revenue  Service  by  reviewing  and 
evaluating  the  acceptability  of  property 
appraisals  submitted  by  the  taxpayers 
in  support  of  the  fair  market  value 
claimed  on  works  of  art  involved  in 
Federal  Income.  Estate  or  Gift  taxes  in 
accordance  with  sections  170, 2031,  and 
2412  of -the  Internal  Revenue  Code  of 
1986. 

In  order  for  the  panel  to  perform  this 
fimction.  Panel  records  and  discussions 
must  include  tax  information.  Therefore, 
the  Panel  meetings  will  be  closed  to  the 
public  since  all  portions  of  the  meeting 
will  concern  matters  that  are  exempted 
from  disclosure  under  the  provisions  of 
section  552b(c)(3),  (4),  (6)  and  (7)  of  title 
5  of  the  U.S.  Code.  This  determination, 
which  is  in  accordance  with  section 
10(d)  of  the  Federal  Advisory  Committee 
Act,  is  necessary  to  protect  the 
confidentiality  of  tax  returns  and  return 
information  as  required  by  section  6103 
of  the  Internal  Revenue  Code. 


Statement  of  Public  interest 

It  is  in  the  public  interest  to  continue 
the  existence  of  the  Art  Advisory  Panel. 
The  Secretary  of  the  Treasury,  with  the 
concurrence  of  the  General  Services 
Administration,  has  also  approved 
renewal  of  the  Panel.  The  membership 
of  the  Panel  is  balanced  between 
museum  directors  and  art  dealers  to 
afford  differing  points  of  view  in 
determining  fair  market  value. 

Authority  for  this  Panel  will  expire 
two  years  from  the  date  the  charter  is 
filed  with  the  appropriate  Congressional 
committees,  unless  prior  to  the 
expiration  of  its  charter,  the  Panel  is 
renewed. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this  document 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5.U.S.C. 
chapter  6). 

Dated:  January  21. 1992. 
Oavid  M.  Nummy, 
Assistant  Secretary,  (Management). 
(FR  Doc  92-2002  Filed  1-27-92:  8:45  am| 
MUMQ  coot  4SI0-SMI 


UNITED  STATES  INFORMATION 
AGENCY 

American  Civilization  Woricshop/ 
seminar  ana  Leciureenip  programs  m 
tfie  People's  RepulMc  of  CMna; 
nesearcn  uranis  m  me  f*eopie  s 
RepulMc  of  China. 

AQCNCV:  United  States  Information 
Agency. 

ACTION:  Notice — Request  for  proposals. 


:  The  United  States 
Information  Agency  (USIA)  invites 
applications  from  U.S.  educational, 
cultural,  and  other  not-for-profit 
institutions  and  organizations  to:  A) 
conduct  workshops  and  seminars  in 
China,  B]  administer  programs  to 
provide  lectureships  on  American 
Civilization  in  China,  C)  administer 
programs  to  conduct  research  in  China 
in  areas  which  contribute  to  mutual 
understanding  between  the  United 
States  and  the  People's  Republic  of 
China.  Applications  may  request  funds 
for  one,  two,  or  three  of  the  above 
programs.  All  program  support  is  subject 
to  the  availability  of  funding. 

Support  is  offered  for  three  categories 
of  institutional  programs:  Category  A, 
Workriiops/Seminars:  Category  B, 
Lectureships,-  and  Category  C  Research. 
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Each  category  has  separate  conditions 
and  requirements,  which  arc  stated  in 
this  announcement.  Institutions  and 
oiganizations  may  compete  in  any  or  all 
of  the  three  categories.  Institutions  or 
organizations  requesting  funds  for  more 
than  one  category  may  submit  one 
application  comprising  the  total  request. 
However,  each  category  m\at  be 
described  in  a  separate  narrative  and 
must  have  a  separate,  detailed  budget 
Institutions  and  organizations  applying 
under  any  or  all  categories  must  follow 
the  requirements  stipulated  in  this  RFP, 
'  the  application  guidelines,  and  any 
additional  material  specific  to  a  given 
category.  Failure  to  do  so  may  result  in  a 
proposal  being  deemed  technically 
ineligible.  Programs  and  projects  must 
conform  with  all  Agency  requirements 
and  guidelines  as  well  and  are  subject 
to  final  review  by  a  USIA  contracting 
officer. 

DATES:  Deadhne  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  EST  on 
Friday.  March  2a  1992.  Faxed 
documents  ivill  not  be  accepted,  nor  will 
document  postmarked  on  the  deadline 
date  but  received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  its  proposals  are  received  by 
the  appropriate  deadline.  Programs  may 
not  begin  prior  to  October  1, 1992,  or 
they  will  be  deemed  technically 
ineligible.  No  funds  may  be  expended 
until  the  grant  agreement  is  signed  with 
USIA's  Office  of  Contracts. 
AOOMSSES:  The  original  and  15 
complete  copies  of  &e  application. 
including  required  forms,  should  be 
addressed  as  foUows:  U.S.  Information 
Agency,  Ref:  China  Grants  Competition, 
Office  of  Grants  Management.  E/XE, 
room  357.  301 4th  Street  SW., 
Washington,  DC  20547. 
FOR  niHTHCR  MFOHMATION:  Interested 
organizations  and  institutions  should 
contact:  William  Shine,  U.S.  Information 
Agency,  301  4th  Street  SW..  East  Asian/ 
Pacific  Branch.  Academic  Exchanges 
Division,  E/AEF  room  238,  Washington. 
DC  20547  to  request  detailed  application 
packets,  which  include  award  criteria 
additional  to  this  announcement,  all 
necessary  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
budget  preparation  information. 
SUPPtBMMT  ARV  MFOMMTION: 
Authority  for  these  exchanges  is 
contained  in  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961,  as 
amended.  Public  Law  87-256  (Fulbright- 
Hays  Act).  The  purpose  of  the  Act  is  "to 
enable  the  Government  ot  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  people  of  other  countries  by  means 


of  educational  and  cultural  exchange:  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic, 
and  peaceful  relations  between  the 
United  States  and  other  countries  of  the 
world."  Pursuant  to  the  Bureau  of 
Educational  and  Cultural  Affairs 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social  and  cultural  life.  Programs  shall 
also  "maintain  their  scholarly  integrity 
and  shall  meet  the  highest  standards  of 
academic  excellence  or  artistic 
achievement." 

Category  A:  Workshops  and  Seminars 

Grant  funding  under  this  category  is 
intended  to  enhance  and  expand  the 
scope  of  social  science  and  humanities 
programs  in  American  Society  and 
Culture  in  the  People's  Republic  of 
China.  Specific  disciplines  would 
include  American  history,  government, 
literatiire,  law,  economics,  etc. 
Individual  participants  must  be  citizens 
of  the  U.S.  Both  existing  and  new 
projects  are  eligible. 

Duration:  Applications  will  be 
accepted  for  projects  from  at  least  15 
days  to  no  more  than  30  days  duration. 
Programs  may  not  begin  eariier  than 
October  1, 1992  and  should  be 
completed  by  September  30, 1993. 

Overview:  The  purpose  of  this 
program  is  to  provide  opportunities  for 
U.S.  institutions  and  organizations  to 
conduct  workshops/seminars  in  China 
in  American  Civilization  fields  such  as 
history,  literature,  law,  economics, 
music  political  science,  art.  etc.  and 
thereby  give  the  opportunity  for  Chinese 
institutions  to  offer  their  members 
access  to  recent  information  and 
perspectives  in  American  Civilization 
disciplines,  as  well  as  to  allow  for  the 
substantive  exchange  of  ideas. 
Workshops  and  seminars  may  take 
place  in  more  than  one  Chinese  city. 
American  organizations  are  encouraged 
to  propose  programs  that  would  include 
participants  from  a  variety  of  Qiinese 
institutions.  A  workshop  on  American 
judicial  process,  for  exam|de.  could 
include  law  professors,  students,  as  well 
as  national  and  provincial  legal  officials. 
Applicants  should  specify  the  workshop 
length  and  venue(s).  the  intended 
audience,  the  audience's  level  of 
sophistication,  e.g.,  faculty,  graduate 
students,  researchers,  government 


officials,  and  whether  there  would  be 
any  co-sponsor. 

Guidelines:  Preference  will  be  given  to 
organizations  with  demonstrated 
expertise  in  Uie  proposed  wc^uhop/ 
seminar  fields.  Previous  experience  with 
conducting  workshops  in  Qiina  and/or 
current  working  relations  with  Chinese 
institutions  will  be  considered  a  plus.  A 
substantive  history  of  organizing 
subject-specific  inograms  led  by 
acknowledged  experts  in  the  field  who 
also  have  considerable  teaching 
experience  is  highly  advantageous. 
Proposals  should  present  a  very  clearly 
designed  program  plan  that  enunciates 
spedfic  objectives  and  that 
demonstrates  the  likelihood  of 
substantive  follow-through.  Be  spedRc 
as  to  what  issues  the  woricshop/seminar 
will  address  and  who  the  intended 
audience  is.  In  the  context  of  the 
intended  audience(8),  please  describe 
clearly  the  proposed  approach,  e.g., 
didactic,  participatory,  eta 

An  experienced  staff  with  excellent 
Chinese  language  skills  will  be  a 
preference  factor  fo%  this  category. 

Proposed  Budget  Category  A 

Projects:  Project  awards  to  U.S. 
institutions  and  organizations  for 
Category  A  can  be  made  in  a  range  of 
amounts  but  will  not  exceed  $75,000. 
The  Agency  reserves  the  right  to  reduce, 
revise  or  increase  proposal  budgets  (up 
to  the  $75,000  cap).  For  organizations 
with  less  than  four  years  of  experience 
in  international  exchange  activities, 
total  granU  (Categories  A.  B,  C)  will  be 
limited  to  a  maximum  of  $60,000  from 
USIA,  and  total  proposed  budget  should 
not  exceed  this  amount  All 
organizations  must  submit  a 
comprehensive  line  item  budget  the 
details  and  format  of  which  are 
contained  in  the  application  packet. 

'Please  Note:  Itjs  required  that  requested 
administrative  funds  not  exceed  20  pereeni  of 
the  amount  requested  for  travel  and  per  diem 
expenses.  This  includes  both  direct  and 
indirect  administrative  expenses;  expenses 
both  administrative  and  programmatic  should 
l>e  cost-shared  to  the  maximum  extent 
possible. 

Categoiy  B:  Lectureships 

Grant  funding  under  this  category  is 
intended  to  enhance  the  scope  of  U.S. 
academic  activities  with  institutions  in 
China  which  have  established  programs 
of  instruction  at  the  university  level  and 
which  deal  with  American  culture  and 
political  and  social  processes.  The 
emphasis  should  be  on  graduate  level 
instruction. 

Duration:  Applications  will  be 
accepted  from  institutions  which  can 
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provide  lectureships  for  projects  of  at 
least  one  semester's  duration.  Grants 
generally  will  be  made  for  lectureships 
occurring  within  a  12-month  period. 

Overview:  The  purpose  of  these 
grants  is  to  provide  discipline-specific 
American  Civilization  instruction  at 
tertiary  institutions  in  China  with  an 
established  history  of  instruction  in 
these  disciplines  and  with  graduate    - 
degree  programs  in  these  fields. 
Experience  in  curriculum  and  staff 
development  will  be  considered  a  strong 
advantage.  While  the  short-term  goal  of 
such  lectureships  is  to  give  in-depth  and 
up-to-date  information  in  specific 
American  Civilization  disciplines,  the 
longer-term  intent  is  to  substantively 
strengthen  existing  programs  at  Chinese 
institutions  of  higher  education.-There  is 
no  Chinese  language  requirement; 
lectures  can  be  conducted  in  English. 

Guidelines:  Grantee  organizations  and 
institutions  will  be  responsible  for 
selecting  individual  participants  who 
would  receive  funding.  Such  individuals 
must  be  at  the  Associate  Professor  level 
or  above  in  a  recognized  American 
Civilization  discipline  at  an  American 
institution  of  higher  education.  While 
going  to  China  to  conduct  courses  or 
seminars  in  his  or  her  discipline,  an 
individual  grant  recipient  would  also 
evaluate  and  make  suggestions  for 
curriculum  development  at  his  or  her 
host  institution.  U.S.  faculty  would  be 
prepared  to  work  closely  with  Chinese 
faculty  regarding  instructional 
approaches  in  the  specific  disciplines, 
lie  proposal  should  include  specific 
topics  for  graduate-level  courses.  The 
proposal  must  include  the  criteria  for 
and  the  mechanics  of  the  actual 
selection  process. 

Allowable  Costs  for  Category  B 

Projects:  Project  requests  may  not 
exceed  $56,000  per  faculty-participant. 
All  organizations  must  submit  a 
comprehensive  line  item  budget,  the 
details  and  format  of  which  are 
contained  in  the  application  packet. 

'Please  Note:  A  modest  amount  of  support 
for  the  organizational  or  institutional  grantee 
to  cover  such  expenses  as  participant 
recruitment,  selection  and  orientation  will  be 
allowed. 

Category  C:  Research 

Grant  funding  under  this  category  is 
intended  to  enhance  and  expand  the 
scope  of  U.S.  scholarly  research  with 
Chinese  institutions  such  as  the  Chinese 
Academy  of  Social  Sciences  or  similar 
provincial  organizations  or  institutions 
involved  in  social  science  or  humanities 
research.  Such  research  should  assist  in 
promoting  mutual  understanding 
lietween  the  U.S.  and  China.  Research 


focusing  on  comparative  approaches  in 
areas  sudi  as  law,  political  science, 
history,  sociology,  et&  would  be 
especially  relevant  Research  could 
include  a  study  on  recent  translations  of 
American  literature,  or  works  of  history 
or  economics,  or  Chinese-American 
political/cultural  relations.  Other 
examples  could  include  research  into 
how  and  what  Chinese  university 
students  learn  about  the  American  legal 
or  political  systems,  or  comparative 
studies  involving  these  disciplines. 
Other  topics  mi^t  concern  the  history 
of  Sino-American  relations  or  aspects  of 
contemporary  China  which  are  of 
interest  to  the  American  scholarly 
commimity.  An  excellent  working 
knowledge  of  Chinese  is  required  for 
any  work  involving  comparative  studies 
or  field  research.  Tlie  grantee  institution 
is  responsible  for  verifying  knowledge  of 
Chinese  when  required  by  the  research 
project. 

Overview:  The  shori-term  objective  of 
a  research  grant  would  be  to  give 
institutionally-sponsored  scholars  the 
opportunity  to  explore  current  and 
recent  trends  in  his  or  her  area  of 
expertise  in  China.  The  longer-term  goal 
is  to  encourage  and  maintain  a  scholarly 
dialogue  based  upon  active  research 
and  the  exchange  of  research 
information. 

Guidelines:  A  Category  C  grant  will 
be  for  institutions  or  organizations 
which  provide  a  pubUcly  announced, 
open  competition  selection  process  for 
choosing  the  recipients  of  individual 
research  grants.  The  proposal  should 
include  the  criteria  for  and  the 
mechanics  of  the  actual  selection 
process.  Individual  grantees  should  be 
experienced  researchers  holding  a 
doctorate  in  his  or  her  field  of  expertise. 
The  successful  individual  recipient 
would  present  a  careful  thought-out 
research  design,  preferably  related  to  an 
on-going  research  project  in  which  the 
grantee  is  currently  involved.  Preference 
should  given  to  candidates  whose 
research  would  enhance  the  exchange  of 
substantive  knowledge  in  his  or  her 
discipline  between  sdiolars  in  China 
and  Uie  United  States. 

Duration:  Research  projects  should  be 
for  a  minimum  of  three  months  duration. 
Grants  will  generally  be  made  for 
exchanges  occurring  within  a  12-month 
period. 

Allowable  Costs  for  Category  C 

Projects:  While  grants  are  likely  to 
involve  a  wide  range  of  amounts 
depending  on  the  duration  of  the  stay, 
cost  per  participant  may  not  exceed 
$50,000.  including  administrative  costs. 
All  institutions/organizations  must 
submit  a  comprehensive  line  item 


budget,  the  details  and  format  of  which 
are  contained  in  the  appUcation  packet 

*  Pleeee  Note:  A  modest  amount  of  support 
for  the  ot^aniutional  and  institutional 
grantee  to  cover  such  expenses  as  participant 
recruitment,  selection  and  orientation  will  be 
allowed  wliere  appropriate. 

Review  Process  (All  Categories) 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  may  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review,  All  eligible  proposals  will  also 
be  reviewed  by  the  Agency's  Office  of 
East  Asian  and  Pacific  Affairs,  the  Press 
and  Culture  section  of  the  American 
Embassy  in  Beijing,  and  the  budget  and 
contracts  offices.  Proposals  may  also  be 
reviewed  by  the  Agency's  Office  of 
General  Counsel.  Funding  decisions  are 
at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria  (All  Categories) 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

a.  Quality  of  Program  Han — including 
academic  rigor,  thorough  conception  of 
project  contributions  to  understanding 
the  partner  country,  proposed  follow-up. 
and  qualifications  of  program  staff  and 
participants. 

b.  Feasibility  of  Program  Wan — 
capacity  of  the  organization  to  conduct 
the  exchange;  proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program  objectives  and  plan. 

c.  Track  Record— relevant  Agency 
and  outside  assessments  of  the 
organization's  experience  with 
international  exchanges;  for 
organizations  that  have  not  worked  with 
USIA.  the  demonstrated  potential  to 
achieve  program  goals  will  be 
evaluated. 

d.  Multiplier  Effect/Impact — the 
impact  of  the  exchange  activity  on  the 
wider  commimity  and  on  the 
development  of  continuing  ties,  as  well 
as  the  contribution  of  the  proposed 
activity  to  promoting  mutual 
understanding. 

e.  Value  to  U.S.-PRC  Relations— the 
assessment  of  the  need,  potential 
impact  and  significance  of  the  project 
with  the  PRC. 

f.  Cost  Effectiveness — the  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and 
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honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  maximize  cost-sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

g.  Institutional  Capacity — proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

h.  Follow-on  Activities — proposals 
shoidd  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support]  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 


1992 


UMi 


i.  Evaluation  Plan— proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution  and  by  individual 
participants  in  categories  B  and  C 

Application  Disclaimer  (All  Categories) 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 


committed  through  internal  USIA 
procedures. 

Notificatioa 

All  applicants  will  be  notifiednof  the 
results  of  the  review  process  on  or  about 
lune  15, 1992.  All  funded  proposals  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  January  21, 1992. 
Carl  Howatd, 

Acting  Associate  Director  for  Educational 
and  Cultural  Affairs. 
[FR  Doc.  92-2041  Filed  1-27-92: 8:45  am] 
HLUNQ  cooe  ssse-oi-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubfished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


DEPARTMENT  OF  DEFENSE 

UNIFORMED  SERVICES  UNIVERSiTY  OF  THE 

HEALTH  SOENCES 

Notice  of  Meeting 

TIME  AND  DATE:  Subcommittee  meetings 

8:00  a.m.,  February  3. 1992.  Full  Board 

9:00  a.m..  February  3. 1992. 

place:  U.S.  Naval  Hospital,  Portsmouth, 

Virginia — Commanders  Conference 

Room. 

STATUS:  Open — tmder  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 
MATTERS  TO  BE  CONSIDERED: 

SKW  a.m.,  Subcommittee  Meetings 
9:00  a.m.,  Meeting — Board  of  Regents 

(1)  Approval  of  Minutes— October  28. 1991; 
(2)  Faculty  Matters;  (3)  Report— Admissions; 
(4)  Financial  Report;  (5)  Associate  Dean  for 
Graduate  Medical  Education;  (6)  Report — 
President.  USUHS;  (7)  Comments— Members, 
Board  of  Regents;  (8)  Comments — Chairman, 
Board  of  Regents;  (9)  Reports  of 
Subcommittees  on  Planning  and  Oversight; 
(10)  Report  of  Dean's  Search  Committee. 

New  Business. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Charles  R.  Mannix, 
Executive  Secretary  of  the  Board  of 
Regents,  30l/29&-302a 

Dated:  January  24, 1992. 
LALBynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  92-2196  Filed  1-24-92;  3:59  pm] 
Btuma  CODE  3S10-01-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of  the 
special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  January  30. 1992, 
from  10:00  a.m.  until  such  time  as  the 
Board  may  conclude  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
883-4003,  TDD  (703)  883-4444. 


:  Farm  Credit  Aunhilstiation, 
1501  Farm  Credit  Drhre,  McLean. 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  thLB  meeting  will  be  closed  to 
the  public.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

A.  New  Business 

1.  Prior  Approval  " 

a.  Proposed  Consolidation  of  the  FCB  of  St. 
Louis  and  the  FCB  of  the  St.  Paul  to  form 
Agribank,  FCB. 

Ooaed  Session  * 

A.  New  Business 

1.  Enforcement  Actions 


UNITED  STATES  INTERNATIONAL  TRA0K 


'  Session  closed  to  the  public— exempt 
pursuant  to  5  U.S.C  f  552b(c)  (8)  and  (9). 

Dated:  January  23, 1992. 
Nan  P.  Mitchem, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

[FR  Doc.  92-2130  Filed  1-24-82;  2:33  pm] 
BNJJNQ  CODE  C70S-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon,  Monday, 

February  3, 1992. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

r«fW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p jn.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  January  24, 1992. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  92-2174  Filed  1-24-92;  ^'34  pm] 
MLLNta  COM  siio-ei-« 


(usrrc  SE-92-21 

TIME  AND  date:  February  13,  I8K  at 
lO'.aO  a.m. 

PLACE:  Room  101, 500  E  Street  S.W,. 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSOBIED: 

1.  Agenda  for  future  meetings. 

2.  Minutes. 

3.  Ratification  List. 

4.  Petitions  and  complaints:  Certain 
dynamic  sequential  gradient  devices  (Docket 
Number  1668). 

5.  Inv.  731-TA-542-544  (Preliminary) 
(Potassium  hydroxide,  Liquid  and  Dry  from 
Canada,  Italy,  and  the  United  Kingdom) — 
briefing  and  vote. 

6.  Any  items  over  from  the  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary,  (202)  205-2000. 

Dated:  January  23, 1992. 
Kenneth  R.  MaaoB. 
Secretary. 

(FR  Doc.  92-2129  Filed  1-24-92;  2:32  pm) 
wmwa  coBE  Tsas  SI  M 

NUCLEAR  REOULATORV  COMMISSION 

DATE:  Weeks  of  January  27,  February  3, 
10.  and  17, 1992. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDEREO: 

Week  of  Jaauary  27 

Wednesday,  January  29 

11:30  a.m. 
AfTirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  February  9— Tentative 

Wednesday,  February  5 

9:30  a.m. 
Briefing  on  Pending  Investigation  (Closed- 
Ex.  5  and  7) 
1:30  p.m. 
Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 

Thursday  February  6 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Pjblic 
Meeting)  (if  needed) 
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Week  of  Febniary  10— TenUtivft 

Wednesday,  February  12 

1:30  p.m. 

Briering  on  Requirements  for  Integral 
System  Testing  of  Westinghouse  AP-600 
(Public  Meeting) 
3:30  p.m. 
Aflirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed]  ^  I 

Week  of  Febniary  17— Tentativel 

Friday,  February  21 
*.0:00  a.m. 


1992 


U  Ml 


IG  BrieHng  on  Review  of  NRC  Programs 
(Open/Closed  to  be  determined) 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identifled  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 


To  verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  504- 
1661. 

Dated:  January  23. 1992. 
Andrew  L  Bates, 

Office  of  the  Secretary^ 

[FR  Doc  92-21B2  Filed  1-24-92:  2:35  pm| 

numo  CODE  7590-01-« 


TiMSday 
January  28,  1992 


Part  II 


Department  of 
Education 

Offfee  off  Special  Education  and 
Rehabilitative  Services  Proposed  Funding 
Priorities— Fiscal  Years  1992  and  1993; 
Notice 
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DEPARTMENT  OF  EDUCATION 

Office  of  Spedal  Education  and 
Rehabilitative  Servlcee  Propoeed 
Funding  Priorltlee— Fiacai  Yefrs  1992 
and  1993  I 

AOENCV:  Department  of  Education. 
action:  Notice  of  proposed  funding 
priorities.      _^_^^ 

SUMMANY:  The  SeCTetdcy  proposes 
funding  priorities  for  fiscal  years  1992 
and  1993  for  the  following: 

Research  in  Education  of  Individuals  with 

Disabilities  Program.  84.023 
Initial  Career  Awards 
Research  on  Self-Determination  in 

Individuals  with  Disabilities 
Including  Children  with  Disabilities  as  a 

Part  of  Systemic  Efforts  to  Restructure 

Schools 
Ombudsmen  Projects  for  Children  and 

Youth  with  Disabilities 
Special  Studies  Program.  84.159 
State  Agency— Federal  Evaluation  Studies 

Projects 
State  Agency — Federal  Evaluation  Studies 

Projects— Feasibility  Studies  of  Impact 

and  Effectiveness 
The  Center  for  Special  Education  Finance 
Technology,  Educational  Media  and 

Materials  for  Individuals  with 

.Disabilities  Program.  84.180 
Innovative  Applications  of  Technology  to 

Enhance  Experiences  in  the  Arts  for 

Children  with  Disabilities 
Studying  How  the  Design  of  Software  and 

Computer-Assisted  Media  and  Materials 

Can  Enhance  the  Instruction  of  Preschool 

Children  with  Disabilities 
Demonstrating  and  Evaluating  the  Beneflts 

of  Educational  Innovations  Using 

Technology 
Program  for  Children  and  Youth  with  Serious 

Emotional  Disturbance,  84.237 
School  Preparedness  for  Developing  Well 

Adjusted  Students  | 

These  four  programs  are  administered 
by  the  Office  of  Special  Education 
Programs.  To  ensure  wide  and  effective 
use  of  program  funds,  the  Secretary 
proposes  to  select  from  among  these 
program  priorities  in  order  to  fund  the 
areas  of  greatest  need  for  fiscal  years 
1992  and  1993.  A  separate  competition 
,vill  be  established  for  each  priority  that 
is  selected. 

DATES:  Comments  must  be  received  on 
or  before  February  27, 1992  for  the 
Technology.  Educational  Media,  and 
Materials  for  Individuals  with 
Disabilities  Program;  March  30. 1992  for 
the  Research  in  Education  of  Individuals 
with  Disabilities  Program:  {ind  April  27. 
1992  for  the  Special  Studies  Program. 
ADOfWSSES:  Comments  should  be 
addressed  to:  Linda  Glidewell,  Division 
of  Innovation  and  Development,  Office 
of  Special  Education  Programs, 
Department  of  Education.  400  Maryland 


Avenue,  SW.  (Switzer  Building,  Room 

3095— M/S  2313-2640),  Washington,  DC 

20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Glidewell.  Telephone:  (202)  732- 
1099.  (TDD  #:  (202)  732-6153.) 
SUPPLEMENTARY  INFORMATION:  This 
notice  represents  a  consolidated  notice 
for  Bscal  years  (FY)  1992  and  1993  of 
proposed  priorities  for  certain 
discretionary  grant  programs 
administered  by  the  Office  of  Special 
Education  Programs.  Publication  of 
these  priorities  does  not  preclude  the 
Secretary  from  Changing  these  priorities, 
or  publishing  additional  priorities,  nor  is 
there  any  limitation  on  the  Secretary  to 
fund  only  these  priorities,  subject  to 
meeting  applicable  rulemaking 
requirements.  Closing  dates  for  all  fiscal 
year  1992  competitions  will  be 
announced  with  publication  of  the  final 
priorities. 

All  of  the  proposed  priorities  will 
contribute  in  some  way  to  including 
children  with  disabilities  in  the 
AMERICA  2000  strategy  for  achieving 
the  National  Education  Goals  agreed  to 
by  the  President  and  the  Governors. 
Four  priorities  are  expected  to  be 
particularly  important  in  supporting  that 
strategy. 

Priority  4  of  the  Research  in  Education 
of  Individuals  with  Disabilities  Program 
would  support  projects  to  develop  and 
implement  systemic  changes  at  the 
school  level  that  will  incorporate 
effective  practices  for  children  with 
disabilities  into  broader  educational 
reform  and  restructuring  initiatives. 

Under  the  Special  Studies  Program, 
priorities  1  and  2,  the  Secretary  has 
especially  invited  applications  for  State 
agency— federal  Evaluation  Studies 
Projects  that  address  reform  policies 
and  practices  or  that  deal  with  the 
measurement  of  student  outcomes  as 
indicators  of  program  effectiveness. 

Also,  priority  4  under  the  Special 
Studies  Program  would  support  a  Center 
for  Special  Education  Finance  that 
would  identify  accounting  procedures 
that  would  support  greater  flexibility  in 
the  use  of  Federal,  State,  and  local 
funds. 

Paperwork  Reduction  Act  of  1900 

These  priorities  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will  submit 
a  copy  of  the  proposed  priorities  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  3504(h)). 

Public  or  private  non-profit  agencies, 
institutions,  or  organizations  would  be 
required  to  address  the  absolute 
priorities  in  order  to  be  considered  by 


the  Secretary  for  grants  under  this 
program.  The  Secretary  needs  and  uses 
this  information  to  determine  whether 
proposed  projects  are  likely  to  meet 
identified  national  needs.  The  annual 
public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  42  hours  per  response  for  30 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iriormation. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  O^ice  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503: 
Attention:  Daniel ).  Chenok. 

Title  of  Program:  Research  in  EducatioD 
of  Individuals  with  Disabilities  Program 

CFDA  No.  84.023. 

Purpose:  The  Research  in  Education  of 
Individuals  with  Disabilities  Program, 
authorized  by  Part  E  of  the  Individuals 
with  Disabilities  Education  Act  (20 
U.S.C.  1441-1443),  provides:  (1)  Support 
to  advance  and  improve  the  knowledge 
base  and  improve  the  practice  of 
professionals,  parents,  and  others 
providing  early  intervention,  special 
education,  and  related  services, 
including  professionals  in  regular 
education  environments,  to  provide 
children  with  disabilities  effective 
instruction  and  enable  them  to  learn  - 
successfully;  and  (2)  research  and 
related  purposes,  surveys  or 
demonstrations  relating  to  physical 
education  or  recreation,  including 
therapeutic  recreation,  for  infants, 
toddlers,  children,  and  youth  with 
disabilities. 

Proposed  Priorities:  The  secretary 
proposes  to  establish  the  following 
priorities  for  the  Research  in  Education 
of  Individuals  with  Disabilities  Program^ 
CFDA  No.  84.023.  In  accordance  with 
the  Education  Department  General 
Administrative  Regulations  (EDGAR,  34 
CFR  75.105(c)(3)),  the  Secretary 
proposes  to  give  an  absolute  preference 
under  this  program  to  applications  that 
respond  to  the  following  priorities;  that 
is,  the  Secretary  proposes  to  select  for 
funding  only  those  applications 
proposing  projects  that  meet  one  of 
these  priorities. 

Priority  1:  Initial  Career  Awards  (CFDA 
84.023N) 

This  priority  supports  awards  to 
eligible  applicants  for  the  support  of 
individuals  who  have  completed  a 
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doctoral  program  and  graduated  no 
earlier  than  the  1987-88  academic  year 
for  fiscal  year  1992  awards.  For  fiscal 
year  1993  awards,  individuals  must  have 
completed  a  doctoral  program  and 
graduated  no  earlier  than  the  1988-1989 
academic  year.  Applicants  are 
encouraged  to  recruit  individuals  who 
are  members  of  racial  or  ethnic  minority 
groups.  This  priority  supports  projects  to 
conduct  research  and  related  activities 
focusing  on  early  intervention  services 
and  special  education  consistent  with 
the  purpose  of  the  program  as  stated  in 
34  CFR  324.1.  This  support  is  intended  to 
allow  individuals  in  the  initial  phases  of 
their  careers  to  initiate  and  develop 
promising  lines  of  research  that  will 
improve  early  intervention  services  for 
infants  and  toddlers,  and  special 
education  for  children  and  youth  with 
disabilities.  A  line  of  research  refers  to  a 
programmatic  strand  of  research 
emanating  either  from  theory  or  a 
conceptual  framework.  The  line  of 
research  must  be  evidenced  by  a  series 
of  related  questions  that  establish 
parameters  for  designing  future  studies 
extending  beyond  the  support  of  this 
award.  However,  the  projects  supported 
under  this  priority  are  not  intended  to 
represent  all  inquiry  related  to  the 
particular  theory  or  conceptual 
framework.  Rather,  they  are  expected  to 
initiate  a  new  line  or  advance  an 
existing  one. 

The  project  must  demonstrate  promise 
that  the  potential  contribution  of  the  line 
of  inquiry  will  substantially  improve 
early  intervention  services  and  special 
education.  The  project  must  include 
sustained  involvement  with  nationally 
recognized  experts  having  substantive 
or  methodological  knowledge  and 
techniques  critical  to  conducting  the 
proposed  research.  These  experts  do  not 
have  to  be  at  the  same  institution  or 
agency  as  the  applicant.  This  interaction 
must  be  of  sufficient  frequency  and 
duration  for  the  researcher  to  develop 
the  capacity  to  pursue  e^ectively  the 
research  into  mid-career  activities. 
However,  the  experts'  involvement  must 
not  usurp  the  project  leadership  role  of 
the  initial  career  researcher.  An  * 
applicant  may  apply  for  up  to  three 
years  of  funding.  At  least  50  percent  of 
the  researcher's  time  must  be  devoted 
exclusively  to  the  project. 

Project  procedures,  findings,  and 
conclusions  must  be  prepared  in  a 
manner  that  is  infonnative  for  other 
interested  researchers,  and  is  useful  for 
advancing  professional  practice  or 
improving  programs  and  services  to 
infants,  toddlers,  children,  and  youth 
with  disabilities  and  their  families. 
Project  procedures,  findings,  and 


conclusion  must  be  disseminated  to 
appropriate  research  institutes, 
clearinghouses,  and  technical  assistance 
providers. 

Priority  2:  Research  on  Self- 
Determination  in  Individuals  With 
Disabilities  (CFDA  84.023J) 

Issue 

Individuals  with  disabilities  have 
identified  self-determination,  self- 
efficacy,  self-advocacy,  and  maximum 
independence  as  major  goals  for  the 
disability  movement.  These  goals 
emphasize  the  need  for  individuals  with 
disabilities  to  learn  to  make  choices,  set 
goals  regarding  their  lives  and  the 
services  they  receive,  and  to  initiate 
actions  to  achieve  those  goals.  The 
ability  of  individuals  to  make  choices 
may  also  be  an  important  component  in 
being  perceived  by  others  as 
independent  and  self-determining. 

Self-determination  has  also  been 
described  as  including  one  or  more  of 
the  following:  Goal  setting,  social 
interaction,  communication, 
assertiveness,  decision  making,  and  self- 
advocacy.  These  behaviors  (as  well  as 
others  yet  to  be  identified)  and  groups  of 
behaviors  overlap,  making  distinctions 
difficult.  Comprehensive  conceptual 
framework  representing  alternative 
perspectives  are  needed  to  advance  the 
assessment  of  current  school  practices 
in  relation  to  the  development  of  self- 
determinated  behavior.  There  is  a  need 
to  identify  the  relationships  and 
influences  of  the  major  sub-components 
of  self-determination  in  order  to  provide 
a  stronger  conceptual  base  on  which  to 
develop  improved  assessment. 
Procedures  for  defining,  identifying,  and 
validating  assessment  approaches  need 
advancement. 

Background 

The  value  of  participation  in  society 
by  individuals  with  disabilities  has 
prompted  professionals  and  advocates 
to  provide  them  with  previously 
unavailable  opportunities  to  participate 
in  normalized  environments  and 
integrated  community  settings.  While 
legislation,  litigation,  and  publicly 
supported  programs  have  promoted  the 
inclusion  of  individuals  with  disabilities 
into  the  mainstream,  many  of  the 
barriers  to  successful  inclusion  remain 
beydnd  the  remedy  of  legislatures, 
courts,  and  professional  advocacy.  An 
increasing  consensus  by  individuals 
with  disabilities  is  that  full  inclusion 
win  require  the  individual  to  overcome 
the  stereotypes  of  disability.  These 
stereotypes  are  viewed  as  promoting 
passfve  acceptance,  learned 
helplessness,  and  political  inaction.  The 


keys  to  change  are  prograqis.  parents, 
and  education  or  rehabilitation 
professionals  that  emphasize 
independence  as  more  than  the 
performance  of  basic  social  and 
vocational  skills.  The  development  of 
individuahty,  self-esteem,  goal  oriented 
behavior,  assertive  behavior,  and 
decision  making  ability  are  also  critical 
outcomes. 

The  development  of  self-determined 
behavior  and  attitudes  in  students  with 
disabilities  has  been  hampered  by  lack 
of  a  definition  of  self-determination, 
limited  models  of  programs  or 
methodologies  for  achieving  self- 
determination,  limited  expeclations  of 
parents  and  professionals,  and  emphasis 
on  the  development  of  services  as 
opposed  to  the  development  of  the 
individual.  Although  all  of  these  factors 
have  impeded  the  development  of  self- 
determination  in  students,  none  is  more 
critical  than  the  development  of  valid 
and  operational  definitions  of  self- 
determination.  It  is  essential  to  develop 
approaches  for  assessing  its  level  in 
order  to  include  it  as  a  component  in 
program  design  and  service  delivery. 

Purpose 

The  purpose  of  this  priority  is  to  fund 
up  to  three  cooperative  agreements  for 
up  to  two  years  to  provide  an 
operational  definition  for  self- 
determination  and  assessment 
approaches  for  determining  the  level  of 
self-determination.  The  assessment 
approaches  must  also  provide 
methodologies  for  improving  the 
operational  definition  of  self- 
determination. 

Project  activities  must  also  develop  a 
better  understanding  of  self- 
determination  as  an  outcome  of 
schooling.  The  nature  and  scope  of 
traditional  outcome  measurement  must 
be  broadened  to  assess  the  degree  to 
which  individuals  with  disabiUties  set 
goals  and  initiate  and  sustain  actions  to 
achieve  those  goals.  It  is  anticipated 
that  the  development  of  a  validated 
assessment  of  self-determination  will 
provide  for  a  better  balance  between 
societal  and  individual  outcomes  as  well 
as  provide  educators  a  vehicle  for 
defining  and  measuring  self- 
determination  88  an  explicit  educational 
goal.  Finally,  project  activities  will  result 
in  a  conceptual  model  and  tool  for 
assessing  a  program's  contribution  to 
developing  self-determining  behaviors 
and  attitudes  of  individuals  with 
disabiUties. 


^     Activities 

Projects  must:  (1)  Develop  a 
conceptual  framework  of  self- 
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determination:  (^  identify  the  individual 
characteristic*  and  behaviori  of  self- 
determination:  (3)  develop,  validate,  and 
field  test  an  assessment  approach  for 
operatJonaHy  defining  and  measuring 
self-determination:  (4)  collaborate  with 
other  projects  to  maximize  project 
benefits:  and.  (5)  disseminate  project 
findings  to  individuals  with  disabilities 
and  professionals  involved  in  service 
delivery  planning  or  evaluation. 

Deveiop  a  Conceptual  Framework. 
Several  activities  are  required  in 
developing  a  conceptual  framework  of 
the  constructs  of  self-determination. 
Information  must  be  gathered  from 
multiple  sources  and  methodologies  to 
produce  a  conceptual  framework  that  is 
comprehensive,  sensitive  to  individual 
differences,  and  can  provide  the 
framework  for  the  project.  Sources  must 
include:  (1)  Professional  research  and 
riieoretical  literature  from  education, 
rehabilitation,  and  other  relevant 
disciplines:  (2)  interviews  with 
individuals  «vith  disabilities  exhibiting 
self-determination:  and  (3)  interviews 
with  service  providers  and  researchers. 
Projects  must  analyze  this  information 
and  develop  a  conceptual  framework 
comprised  of  the  consfructs  identified  as 
a  result  of  these  activities.  The 
conceptual  framework  must  identify 
hypothesized  relationships  that  may  be 
correlated  with  identified  variables  of 
self-determination.  After  the  conceptual 
^amework  has  been  developed,  each 
project  muat  convene  a  panel  consisting 
of  individuals  with  disabilities,  parents 
of  individuals  with  disabilities, 
instructional  personnel,  and  other 
persons  providing  services  in  the  area  of 
disabilities.  These  panels  must  provide 
input  as  to  the  validity  of  the  conceptual 
framework  in  delineating  the  diverse 
concept  of  self-determination. 

Identify  the  Individual  Variables  of 
Self-Determination.  Once  the 
conceptual  framework  has  been 
developed,  the  project  must  develop 
procedures  for  Identifying  the  variables 
for  each  construct.  These  variables  will 
serve  as  the  basis  for  the  development 
of  an  assessment  approach  to  provide 
information  regardbig  the  individual 
relevant  to  self-determination.  The 
approach  may  represent  self- 
determination  as  developmental  in 
nature  or  «•  demonstrated  at  particular 
points  in  ttaie.  Prom  a  developmental 
penpective  aetf-determination  mi^t 
include  the  progressive  stages  of  skills, 
attitudes,  and  lawwledge  representing 
identified  constructs.  These  stages  may 
be  grade  referenced  (e.g..  K-3,  4-8.  etc.) 
or  age  referenced.  For  the  latter 
approach,  the  taidividuars  level  of  self- 
determination  would  be  considered  at  a 


particular  point  in  time  for  a  specific 
purpose  (e.g.,  choosing  a  roommate).  The 
level  could  be  determined  by 
observation  or  a  rating  provided  by  an 
individual  familiar  with  the  individual's 
abilities  and  limitations.  Regardless  of 
the  approach,  the  variable  must  be 
sensitive  to  individual  characteristics 
affecting  self-determination  such  as:  age, 
level  of  functioning,  cultural  differences, 
and  nature  of  disability;  and  sample  the 
domains  of  school  home,  work,  and 
community.  The  development  of  the 
assessment  approach  must  include  the 
active  participation  of  the  above 
mentioned  panel  of  individuals  with 
disabilities  in  the  identification  and 
validation  of  variables  associated  with 
self-determined  behavior.  The 
participation  of  professionals  (advcates, 
researdiers.  teachers,  etc.)  and  parents 
must  be  included  so  as  to  ensure  both 
the  acceptance  and  usability  of  the 
assessment  approach. 

Validate  and  Field  Test  Assessment 
Approach.  Projects  must  develop, 
validate,  and  field  test  an  assessment 
approach  to  self-determination.  An 
assessment  approach  must  include  the 
identification,  definition,  measurement 
and  validation  of  key  constructs  related 
to  self-determination.  The  assessment 
approach  must  include  a  rationale  and 
activities  required  to  operationally 
define  and  measure  self-determination. 
Projects  must  employ  methodologies  for 
deriving  the  self-determination  variables 
that  are  consistent  with  the 
development  of  an  assessment  approach 
that  mil  be  sensitive  to  a  range  of 
individual  student  abilities, 
backgrounds,  and  situations.  Field 
testing  must  provide  a  dear  indication 
of  the  utility  of  the  approach  in  school 
settings.  The  assessment  approach  must 
produce  descriptions  of  student 
behaviors  and  characteristics  that  are 
usehil  in  designing  instructional  units  for 
the  development  of  self-determination. 

First,  projects  must  pilot  the 
assessment  with  individuals  with 
disabilities.  The  pilot  must  include 
individuals  representative  of  the  age. 
functioning  level  and  environments  of 
its  intended  consumers.  The  pilot  must 
guide  the  revision  of  the  approach  prior 
to  a  fuU  scale  field  test 

Following  the  pilot  procedures,  a 
larger  scale  field  test  of  the  assessment 
must  be  conducted.  The  sample  for  this 
activity  must  be  large  enough  to  allow 
the  determination  of  the  technical 
adequacy  of  the  assessment  including 
reliability  and  validity. 

Collaboration  Activitie*.  Projects 
must  bud^  for  a  meeting  to  estaUish  a 
collaborative  relationship  with  other 
projects  funded  under  this  priority.  This 


meeting  serves  a*  a  forum  for  refining 
the  self-determination  variables 
proposed  by  ead»  project  and  arranging 
a  process  for  the  exchange  of  project 
information  and  materials.  It  is 
anticipated  that  Uie  collaboration 
activities  will  enhance 
conceptualization  of  self-determination 
by  incorporating  varying  perspectives 
and  methods  of  validation. 

Dissemination.  Projects  must 
disseminate  the  project's  findings  and 
products,  and  provide  opportunities  for 
input  by  groups  regardiiig  the 
educational  and  programmatic    . 
implications  of  the  foldings  of  the 
projects  and  the  continued  refinement  of 
the  concept  of  self-determination.  Input 
must  be  sought  at  a  minimum,  from 
representatives  of  the  follo*ving  groups: 
individuals  widi  disabilities,  parents  of 
students  wiA  disabilities,  professionals 
involved  in  Instruction  and  planning  for 
individuals  with  disabilities,  and  other 
individuals  relevant  at  a  given  stage  of 
the  individual  with  disabilities  life  (e.g. 
residential  providers,  rehabilitation 
counselors,  employers,  etc.). 

Additional  Federal  Requirements. 
Projects  must  budget  to  attend  the 
annual  Project  Directors'  Meeting  to  be 
held  in  Washington.  DC. 

Priority  3:  Inchtding  Children  With 
Disabilities  as  a  Part  of  Systemic 
Efforts  To  Restructure  Schools  (CFDA 
84.023R) 

Issue  , 

EdttcatioDal  refrnm  and  restructuring 
initiativea  intended  to  improve  the 
educational  outcomes  of  our  Nation's 
children  must  be  designed  to 
accommodate  Uw  diverse 
characteristics  and  learning  needs  of 
children  with  disabilities.  Educational 
reform  and  restructuring  activities  are 
stimulating  dianges  in  schools  across 
the  Nation.  Restructuring  represents 
systemic  efforts  to  alter  the  poUcy. 
oiganizational  and  belief  frameworks  of 
administrators,  teachers,  parents,  and 
students  to  improve  the  learning  and 
educatioiial  outcomes  of  students.  The 
nature  and  focus  of  restructuring  varies 
from  school  to  school.  Restructuring  may 
occur  on  a  State,  district  or  building 
level  It  may  inchide  site-based 
management  approaches  whidi 
emphasize  the  decentralization  of 
control  and  decision  making.  In  some 
schools,  atta-based  management  is  being 
implemented  in  conjunction  vrith 
modifications  in  oaricular  approaches, 
instructional  patterns,  and  assessment 
Current  experimentation  with  providing 
parents  and  their  children  with  greater 
"choice  ia  education"  represents,  in 
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some  cases,  another  example  of 
restructuring. 

Background 

The  Division  of  Innovation  and 
Development,  Office  of  Special 
Education  Programs  (DID/OSEP).  has 
focused  previously  upon  identifying  and 
implementing  specific  educational 
interventions  and  strategies  in 
classrooms  and  schools.  Since  1985 
DID/OSEP  has  invested  gystematically 
in  a  program  of  research  and 
development  to  improve  the  instruction, 
curricula,  classroom  management,  and 
assessment  of  children  wi^  disabilities 
who  are  being  educated  in  general 
classroom  environments.  Eight  research 
competitions,  comprising  41  projects, 
have  been  conducted  in  the  past  Hve 
years.  These  projects,  however,  have  not 
addressed  the  question  of  how 
innovations  that  achieve  meaningful 
participation  and  better  results  for 
children  with  disabilities  in  general 
school  environments  can  become  part  of 
broader  efforts  to  systemically 
restructure  schools. 

These  projects  provide  direction, 
define  practices,  and  chart 
implementation  requirements  for 
adopting  specific  innovations. 
Predominantly,  these  funded  projects 
have  relied  on  external  researchers 
rather  than  administrators  and  teachers 
to  stimulate  and  support  ongoing 
implementation  of  school  innovation. 
Such  externally  oriented  models  have 
not  focused  on  the  basig  systemic 
changes  required  to  incorporate  these 
effective  practices  into  broader  system- 
wide,  school-based  educational  reform 
and  restructuring  initiatives. 

Innovations  must  be  incorporated  into 
the  complex  organizational  system  of 
the  school.  The  processes  required  for 
generating  innovations,  developing 
effective  applications,  and  determining 
implementation  requirements  are 
different  from  those  needed  to  achieve 
broader  systemic  change  in  order  to 
implement  innovations.  Too  often, 
innovation  activities  have  been 
supported,  and  dissemination  acti\'ities 
encouraged,  but  little  attention  has  been 
provided  to  the  developmental  stages 
and  levels  of  implementation  support 
required  to  achieve  efl'ective  adoption  of 
innovations. 

Purpose 

This  priority  will  support  up  to  7 
projects  for  up  to  48  months  to  develop 
and  implement  systemic  changes  at  the 
school  level  required  to  incorporate 
effective  practices  for  children  with 
disabilities  into  broader  school  based 
educational  reform  and  restructuring 
initiatives.  Projects  must  identify  the 


critical  policy,  organizational, 
administrative  and  operating  features 
for  transforming  schools  into  learning 
organizations  and  systems  that  are 
capable  of  continually  monitoring  their 
activities  and  performance  in  order  to 
achieve  better  educational  outcomes  for 
children  with  disabilities.  Systemic 
variables  must  be  identified  and 
addressed.  These  include,  for  example, 
continuity  of  services  for  individual 
students  (e.g.,  communication  between 
multiple  service  providers),  linicages 
among  systems,  fluidity  of  a  system  for 
facilitating  movement  of  services  and 
individuals  between  components  (e.g., 
so  that  services  can  be  provided 
regardless  of  setting),  and  preparedness 
of  a  system  for  effectively  meeting  the 
diverse  characteristics  that  students 
present  to  schools.  These  features 
embody  the  dynamic,  generative 
thinking  and  creative  experimentation  of 
organizations.  These  projects  must 
identify  essential  systemic  design 
features,  specifications,  and  choices  for 
schools  engaged  in  educational  reform 
and  restructuring  necessary  for 
achieving  better  education  outcomes  for 
all  children,  including  those  with 
disabilities. 

Educational  outcomes  must  be 
broadly  stated  and  must  be  valued  by 
society  for  children  with  disabilities. 
The  attainment  of  an  educational 
outcome  must  reflect  more  than  an 
incremental  change  in  performance  and 
be  an  accomplishment  generally  valued 
by  society.  Illustrations  of  such 
outcomes  might  include:  personal 
adjustment,  social  or  communicative 
competence,  productivity,  physical  or 
motoric  achievements,  quantitative 
thinking,  reasoning,  and  achievements 
in  the  visual  and  performing  arts. 

Projects  must:  (a)  Establish  basic 
orienting  premises  to  guide  the  systemic 
design  for  school  sites  to  meet  the  needs 
of  children  with  disabilities  in  the 
context  of  addressing  the  diverse 
conditions  and  complex  learning  needs 
of  all  children:  (b)  specify  broad 
educational  outcomes  that  are  valued  by 
society  and  reflect  accumulated  learning 
andaccomplishments  in  diverse  areas: 
(c)  identify  systemic  design  features 
required  for  all  children  including  those 
with  disabilities  to  achieve  these 
educational  outcomes:  (d)  develop  a 
multi-year  plan  for  effecting  systemic 
changes;  and  (e)  conduct  case  studies  on 
the  change  processes,  effects  and  impact 
of  implementing  these  systemic  changes. 

Activities 

Site  Selection.  Projects  must  occur  in 
schools  that  already  are  planning  for  or 
engaged  in  some  substantive  or 
procedural  restructuring  initiative.  An 


individual  school  must  demonstrate  a 
commitment  to  both  systemic  changes 
as  well  as  adoption  of  effective 
professional  practices  that  will  address 
the  diversity  and  complexity  of  learning 
needs  of  children  with  disabilities. 
Projects  must  indicate  the  systemic 
changes  and  activities  that  funds  from 
this  grant  will  support  in  relation  to  their 
ongoing  restructuring  initiative.  Schools 
must  already  have  a  number  of  children 
with  disabilities  integrated  into  regular 
classroom  activities.  Children  with 
disabilities  must  represent  a  range  in 
types  of  disability  as  well  as  severity. 
Project  Planning.  An  initial  planning 
phase  of  up  to  one  year  is  anticipated. 
Extensive  efforts  must  be  made  during 
this  time  to  involve  faculty,  parents, 
individuals  with  disabilities,  regular  and 
special  education  research  experts, 
other  community  agencies,  innovative 
practitioners,  and  others  as  appropriate. 
The  plan  must  include  systemic 
planning,  change,  and  feedback 
activities  that  develop  and  maintain 
ongoing  school  administrative  and 
faculty  commitment  to  implementing 
their  reform  and  restructuring  initiatives. 
The  reform  and  restructuring  activities 
must  reflect  principles  for  effecting 
systemic  change  as  well  as  systemic 
features  that  facilitate  the  participation 
and  achieve  better  educational 
outcomes  for  children  with  disabilities. 
Initial  planning  activities  must  include: 

(1)  Clarification  and  specification  of 
the  premises,  goals,  and  outcomes  of  the 
project  in  relation  to  the  school's 
current  or  planned  reform  and 
restructuring  initiatives.  The  project 
must  refine  its  initial  statements  of  basic 
orienting  premises  to  guide  the  project. 
Goals  of  the  project  must  specify 
systemic  features,  action  required,  and 
aim.  Projects  must  specify  the  diverse 
educational  outcomes  that  the  school  is 
committed  to  achieving  for  all  children, 
including  those  with  disabilities.  Each 
site  must  demonstrate  that  the  school's 
educational  outcomes  will  reflect  a 
diversity  of  areas  and  levels  of  potential 
accomplishment  for  children  with 
disabilities. 

(2)  Specification  of  the  ongoing 
planning  processes,  procedures,  and 
participants  needed  to  govern,  design, 
implement  and  assess  the  project  llie 
project  must  develop  and  implement  an 
operational  plan  that  includes  a 
planning  process  and  procedures  that 
provide  for  the  participation  of  a 
substantial  number  or  proportion  of 
general  education  and  special  education 
teachers  in  the  school,  building  and 
district  administrators,  school  board 
representatives,  support  staff,  parents, 
individuals  with  disabilities,  community 
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agency  representotives.  and  regular  and 
special  education  researchers.  The 
operational  plan  must  reflect  the 
project's  vision  of  the  school  district  and 
the  community  (e.g.,  regional  health, 
mental,  social  and  correction  agencies; 
voluntary  oiganizations;  business: 
institutions  of  higher  education;  and 
families).  Ongoing  planning  procedures 
must  be  related  to:  project  premises, 
goals,  systemic  targets  for  change, 
systemic  design  features,  systemic 
change,  feedbacic  on  project  progress, 
and  evaluation  of  project  effects  and 
impact 

(3)  Refine  operational  plan  and 
schedule  of  activities  to  be  undertaken 
in  order  to  achieve  project  goals.  This 
plan  of  operation  must  address,  but  is 
not  limited  to,  the  following 
restructuring  activities:  Planning, 
organizational  development, 
clarification  of  project  basic  orienting 
premises,  project  goals,  specification  of 
educational  outcomes,  system  design 
activities,  systemic  change  and  project 
evaluation.  For  each  of  these 
restructuring  activities  the  project  must 
develop  objectives,  estabhsh  timelines, 
identify  resources  needed,  identify 
barriers  to  be  overcome,  assign 
responsibilities  for  these  activities,  and 
establish  performance  measures  to 
determine  progress  and  problems 
related  to  implementation  of  each 
activity.  The  plan  of  operation  must  ^ve 
particular  attention  to  the  dynamic 
nature  of  systemic  change  as  the  plan 
develops  and  progresses  through  levels 
of  implementation. 

(4)  Procedures  to  determine  the 
effectiveness  and  impact  of  the  project. 
Procedures  should  include  assessing  all 
project  activities,  the  effectiveness  and 
impact  of  systemic  design  features, 
extent  of  attainment  of  project  goals. 
Each  project  must  develop  and  conduct 
rigorously  designed  evaluation  activities 
that  document  or  validate  project 
findings,  and  provide  new  insights 
related  to  the  varied  aspects  of 
designing  and  implementing  systemic 
change. 

Implement  and  Evaluate  Project 
Plans.  Projects  must  implement  their 
operational  plan  and  schedule  of 
i    activities  in  a  manner  to  achieve  their 
goals  within  a  48  month  period.  It  is 
expected  that  activities  will  be  phased 
in  over  the  years.  Project  progress, 
effectiveness,  and  impact  will  be 
assessed  consistent  with  the  design  and 
measures  developed  and  refined  during 
the  planning  and  implementation  phases 
of  the  project 

Collaboration.  Projects  must  budget 
for  one  meeting  per  year  with  other 
grantees  from  this  competition,  as  well 
as  funds  to  attend  the  annual  meeting  of 


project  directors  for  the  Division  of 
Innovation  and  Development.  Projects 
must  collaborate  with  other  projects 
from  the  competition  on  an  ongoing 
basis  to  determine  joint  products  and 
activities  that  would  be  useful  to  other 
schools  considering  or  engaged  in 
educational  reform  and  restructuring 
initiatives. 

Dissemination.  Projects  must 
disseminate  information  about  the 
project  on  an  ongoing  basis  to  other 
schools  in  their  area,  State  or  region. 
Projects  must  also  develop  plans  to 
disseminate  findings  of  the  project. 
Project  dissemination  must  focus  on 
basic  orienting  premises,  systemic 
design  features  and  their  effectiveness 
and  impact,  and  implications  for  school- 
based  reform  and  restructuring 
initiatives  in  a  form  usable  by  such 
audiences  as  teachers  and 
administrators. 

Priority  4:  Ombudsperson  Services  for 
Children  and  Youth  With  Disabilities 
(CFDA  84.023M) 

Issue 

The  determination  of  the 
appropriateness  of  an  educational 
program  for  students  with  disabilities  is 
often  a  complex  and  emotional  process 
involving  students  with  disabilities,  their 
parents,  and  an  increasing  number  of 
professionals.  It  is  not  surprising  that  in 
some  instances  the  process  breaks  down 
due  to  an  inability  to  communicate  and 
resolve  issues;  barriers  consisting  of 
lack  of  access,  availability  or 
appropriateness  of  services;  or  a  host  of 
other  systemic  reasons. 

Currently,  several  State  and  local 
educational  agencies  have  enacted 
mediation  programs  as  part  of  the 
administrative  remedy  requirement 
under  due  process  requirements. 
Although  reactive  mediation  services 
may  help  to  prevent  formal  due  process 
reviews,  they  begin  only  after  a  conflict 
has  arisen.  Reactive  programs  tend  to 
focus  on  individual  problem  resolution, 
often  adding  little  to  resolving  or 
preventing  underlying  systemic  issues. 

Ombudsperson  services  represent  the 
ability  to  proactively  identify  systemic 
problems  and  to  initiate  actions  to 
prevent  and/or  lessen  the  impact  on 
individuals  with  disabilities  and  their 
families.  This  priority  would  require  that 
the  ombudsperson  identify  the  various 
key  integrating  systems  in  their 
community  or  region.  These  integrating 
entities  would  serve  to  refer  individuals 
or  identify  recurrent  problems  that 
relate  to  individuals  with  disabiUties 
and  their  families.  This  type  of  proactive 
impartial  mediation  would  enable  the 


ombudsperson  to  proactively  identify 
systemic  problems  and  issues. 

Background 

A  variety  of  regulatory  and 
organizational  factors  have  often 
resulted  in  the  service  delivery  system 
for  individuals  with  disabilities  lacking 
the  capacity  to  be  fully  responsive  to  the 
needs  of  these  individuals.  One 
approach  for  addressing  this 
unresponsiveness  has  been  the 
ombudsperson  model.  This  model  was 
developed  in  Scandinavian  countries 
and  refers  to  individuals,  often 
employed  by  a  government  entity  such 
as  the  legislature,  who  assist  citizens  by 
investigating  complaints  against  the 
government.  For  the  purposes  of  this 
priority,  an  ombudsperson  refers  to  any 
individual  who  acts  as  a  liaison,  to 
assist  in  and  mediate  interactions  with  a 
service  system.  Ombudspersons  do  not 
perform  individual  advocacy  in  a 
traditional  sense.  The  intent  of  the 
relationship  with  beneficiaries  fs  not 
intended  to  be  personalized  nor  long- 
term  as  in  advocacy  relationships. 

Ombudspersons  operate  externally  to 
the  system,  thereby  avoiding  apparent 
conflict  of  interest,  partiality,  or  other 
susceptibility  to  system  influence. 
Ck)n8i8tent  with  thp  concept  of  an 
ombudsperson  program,  this  role  must 
be  perceived  and  performed  by  persons 
who  maintain  a  problem  solving 
meditational  position,  not  an  advocacy 
position.  They  participate  in  a  variety  of 
activities  desired  to  "personalize"  a 
service  system  by  making  it  more 
responsive  to  individuals. 
Ombudspersons  are  not  responsible  for 
enforcing  laws  or  regulations,  but  are 
intended  to  secure  fairness  in  the 
government's  interactions  with  citizens. 
They  have  no  legal  authority  to  enforce 
a  decision  or  force  action  on  the  part  of 
any  party,  however  they  may  exercise 
great  systemic  pressure  by  identifying 
service  inequities  and  inadequacies  and 
bringing  these  to  the  public's  attention. 
Ombudspersons'  power  is  that  of 
impartiality,  mediation,  and  social 
pressure  derived,  frequently,  by  focusing 
attention  on  a  problem.  While  they  are 
not  considered  responsible  for  solving 
problems  between  citizens  and 
government,  they  can  make 
recommendations  to  appropriate  policy 
making  entities. 

Purpose 

-  The  purpose  of  this  priority  is  to 
support  and  assess  projects  that  will 
provide  ombudsperson  services  to  assist 
in  resolving  problems  that  are  systemic 
barriers  to  appropriate  educational, 
related  services,  or  other  services  for 
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children  and  youth  with  disabilities. 
Assistance  is  to  be  provided  to  children 
and  youth  with  disabilities,  their  parents 
or  guardians,  q)ecial  and  regular 
education  teachers.  State  and  local 
education  administrators,  and  related 
services  personnel  to  resolve  systemic 
problems  iaa  timely  manner. 
Participation  in  this  ombudsperson 
program  does  not  preclude  or  delay  due 
process  under  Part  B  of  IDEA. 

^)ecific  objectives  of  the  projects  are 
to:  (a)  Design  an  ombudsperson  program 
within  a  local  re^onal,  or  State  system; 
(b)  develop  and  ccmiplete  all  preparation 
necessary  to  fully  implement  the 
ombudsperson  program;  (c)  determine 
the  feasibility  of  the  ombudsperson  role, 
function,  and  procedures;  and  (d)  fully 
implement  and  evaluate  the  impact  of 
the  ombudsperson  program  for  resolving 
problems  that  are  related  to  the  delivery 
of  special  education  and  related 
services,  and  mediating  systemic 
conflicts  involving  students  with 
disabilities  and  their  families.  This 
priority  will  be  implemented  in  two 
phases. 

Phase  1 

This  phase  will  support  from  five  to 
seven  projects  for  up  to  eighteen  months 
to  design,  develop  and  prepare  for  full 
implementation,  and  assess  the 
feasibility  of  an  ombudsperson  program 
at  the  local,  regional,  or  State  level. 
Each  project  must  provide  letters  of 
'commitment  from  relevant  agencies, 
including  sdiools.  to  participate  in  the 
Hiase  1  design  and  devricqnnent,  and 
the  Hiase  2  full  im|dementation  and 
evaluation  activities. 

Projects  must  focus  on  designing 
proactive  systems  orirated  strategies.  In 
this  approach,  an  ombudsperson  serves 
as  a  catalyst  for  change  on  a  system, 
agency,  or  institutional  level  1^ 
focusing  on  a  proactive  aj^troach,  the 
ombudsperson  program  must  anticipate 
and  prevent  problems  in  service 
delivery  by  identifying  problem 
antecedents  and  consequences.  The 
contributions  of  this  program  include 
identifying,  defining,  and  resolving 
systemic  issues  related  to  ihe 
responsiveness  and  appropriateness  of 
the  service  system  to  address  the  needs 
of  students  with  disabilities.  For 
example,  the  initial  response  to  the 
identification  of  a  sjrstemic  problem 
would  be  the  clarification  and 
communication  of  the  problem  to  the 
affected  parties.Jn  many  cases,  this  may 
be  sufficient  to  make  resolution  or 
additional  options  possible.  If  this  is 
unsuccessful,  the  ombudsperson  may 
attempt  to  provide  linkages  between  the 
interested  parties,  to  provide  addftional 
support,  or  provide  tecluiical  assistance. 


If  this  is  ineffective,  the  ombudsperson 
may  work  with  a  State  level 
representative,  whose  primary 
responsibilities  are  complain 
management.  Finally  the  ombudsperson 
could  work  with  the  State  Advisory 
Committee  established  under  Part  B  of 
IDEA,  local  interagency  coordination 
councils,  local/  State  Developmental 
Disabilities  Councils,  and/or  Governor's 
councils  or  commissions  on  disabiUty 
issues. 

Phase  1  Activities 

Site  Detcription.  During  Phase  1. 
projects  must  prepare  an  indepth 
description  of  the  project.  These 
descriptions  must  include:  (a)  The 
current  oiganizational  framework  for 
the  unit  with  which  the  ombudsperson 
will  work  (e.g.  sdiool,  local  educational 
agency,  intermediate  educational  unit); 
(b)  an  overview  of  currently  available 
services  for  students  with  disabilities  in 
addition  to  those  provided  by  the 
schools;  (c)  a  description  of  current 
formal  and  informal  patterns  of 
interaction  of  the  school  with  other 
service  providers;  (d)  measures  of 
consumer  satisfaction  with  current 
services;  (e)  other  information  that 
documents  the  current  system 
improvement  needs  of  the  schools  and 
their  potential  for  pursuing  innovative 
approaches  to  ad(fress  those  needs. 

Each  project  must  also  identify  the 
level(8)  (local,  regional  or  State)  for 
which  the  program  will  be  fully 
implemented.  The  level  selected  most  be 
appropriate  for  establishing  an  effective 
relationship  with  the  organizatkmal 
structxire  of  current  or  potential  service 
providers  for  children  and  youth  with 
disabilities  and  their  families  (e.g.. 
schools,  social  service  providers, 
juvenile  justice  systems).  Project  sites 
-must  be  selected  wrfaere  the  fiscal  and 
administrative  experience  would 
support  the  Hiase  2  fidl  hnplementation 
of  the  ombudsperson  innovative 
program. 

I^vgram  Design  and  Development 
The  ombudsperson  service  must  not 
replace  or  replicate  existing  advocacy 
services  or  informational  programs 
currently  provided  for  under  the 
Developmental  Disabilities  Act  or 
provided  by  professional  or  parent 
organizaticnis  or  associations.  Under  no 
circumstances  should  the  activities  of 
these  projects  alter  access  to  redress 
under  the  due  process  requirements  of 
the  Individuals  with  Disabilities 
Education  Act  (IDEA). 

Each  pn^ect's  design  must  include  the 
followiii^  components.  A  detailed 
process  by  whidi  the  ombudsperson 
roles,  functions,  and  procedures  will  be 
defbied  and  devek>ped  within  the 


current  service  system.  The  process 
must  include  the  participation  of 
potential  service  providers  for  children 
and  youth  with  disabilities  and  their 
families  in  addition  to  the  school  system 
(e.g.,  mental  health,  social  services,  child 
welfare,  court  system,  and  juvenile 
corrections  providers). 

Each  project  must  identify  and 
develop  strategies  to  address  the 
potential  barriers  and  issues  for 
implementing  ombudsperson  services.  In 
addition,  eadi  project  must  design  and 
develop  strategies  for  how 
ombudsperson  services  will  be  made 
available  and  known  to  consumers  and 
training  ombudspersons.  Projects  must 
describe  the  process  and  procedures  for 
gaining  acceptance  of  the  various 
service  providers,  including  schools  and 
parents,  for  the  role,  function,  and 
procedures  of  the  ombudsperson. 
Further,  the  design  must  include  a 
procedure  by  wUch  the  activities  of  the 
ombudsperson  may  be  supervised  and 
the  program  held  accountable.  This 
might  entail  direct  reporting  to  State 
department  level  officials  via  a  public 
annual  report  or  some  other  method  for 
monitoring  the  program  activities. 

Potential  ombudspersons  must  be 
identified  from  the  following  groups: 
Parent  advocates,  social  workers, 
special  education  personnel  or 
psychologists.  Selected  individuals  may 
not  be  employees  of  a  governmental 
entity  that  directly  or  indirectfy  provides 
services  for  students  with  disabilities  of 
their  families.  Consistent  with  the 
concept  of  ombudsperson  services,  this 
role  must  be  perceived  and  performed 
by  persons  who  maintain  a  problem 
solving  mediational  position,  not  an 
advocacy  position.  Each  project  must 
identify  individuals  who:  (a)  Are 
external  to  the  existing  system  of 
service  delivery;  (b)  possess  or  will  be 
trained  in  problem  solving  skills, 
mediational  skills,  and  systemic  change 
processes;  (c)  are  knowledgeable  of 
issues  related  to  the  provision  of  an 
appropriate  education  program  for 
students  with  disabilities,  including 
issues  related  to  the  coordination  and 
collaboration  of  services  external  to  the 
school  system. 

Phase  1  activities  must  include 
obtaining  information  on  available 
services,  and  current  service  eli^bilify 
requirements.  This  information  must  be 
made  accessible  and  available  to 
children  and  youth  with  disabilities  and 
their  families. 

These  ombudsperson  services  must  be 
integrated  within  the  prior  scheme  of 
service  delivety  so  that  they  may  be 
continued  following  the  period  ol  tfie 
award.  Each  project  must  provide 
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evidence  of  support  for  obtaining 
resources  following  the  Phase  1  funding 
period. 

Determining  Feasibility  of  the 
Ombudsperson  Program  Design.  In 
Phase  1,  each  project  must  develop  and 
implement  procedures  for  (a)  assessing 
the  feasibility  of  the  design  and 
implementation  requirements  of  the 
ombudsperson  role,  function,  and 
procedures  at  the  level  (local,  regional, 
or  State]  of  the  project;  (b)  determining 
the  potential  for  the  ombudsperson 
program  to  proactively  resolve  systemic 
improvement  issues  that  are  related  to 
the  delivery  of  special  education  and 
related  services;  and  (c)  determining  the 
likelihood  that  they  can  successfully 
complete  Phase  II  activities.  Criteria  for 
determining  the  feasibility  of  the 
program  must  include,  but  are  not 
limited  to:  policy,  fiscal,  administrative, 
procedural,  personnel,  attitudes,  and 
participant  support  for  ombudsperson 
services;  and  must  Include  quantitative 
as  well  as  qualitative  methods  such  as 
simulation,  case  studies,  or  piloting  of 
program  features. 

Collaboratton.  The  Department  has 
substantial  interest  in  these  projects 
being  able  to  collectively  contribute  to 
advancing  an  understanding  of  the 
design  features  and  implementation 
issues  and  solutions  to  developing 
ombudsperson  services.  All  projects 
must  coUaborate  with  each  other  and 
with  the  Department  to:  (a)  synthesize 
their  individual  designs  for 
ombudsperson  roles,  functions,  and 
procedures;  (b)  identify  issues,  barriers, 
and  solutions  to  fully  implement  the 
ombudsperson  services;  and  (c)  describe 
their  feasibility  findings  for  fully 
implementing  ombudsperson  services. 
Projects  must  budget  three  trips  to 
Washington,  DC  for  the  purpose  of 
developing  a  cross-project 
dissemination  product.        i 

Phase  2  ' 

This  phase  will  provide  continued 
support  for  between  two  to  three 
projects  from  Phase  1  for  an  additional 
two  years.  The  purpose  of  this  phase  is 
to  fully  implement  and  evaluate  the 
effectiveness  of  ombudsperson  services 
for  proactively  resolving  systemic 
problems  related  to  the  delivery  of 
special  education  and  related  services. 

Phase  2  projects  will  be  selected 
based  on:  (a)  The  potential  that  the 
different  project  designs  offer  for 
contributing  to  the  understanding  of 
ombudsperson  roles,  functions,  and 
procedures;  (b)  the  increase  in 
understanding  of  the  implementation 
requirements  for  differing  contexts;  (c) 
evidence  gathered  during  Phase  1 
regarding  the  feasibility  of 


ombudsperson  designs  and  full 
implementation  for  proactively 
identifying  systemic  issues  and 
responding  to  needs  for  system 
improvements;  and  (d)  the  ability  of 
projects  to  obtain  funding  from  local, 
regional,  or  State  sources  to  continue 
activities  following  the  Phase  2  funding 
period. 

Phase  2  Activities 

Procedures  for  Assuring  the  Integrity 
of  Implementation.  Each  project 
selected  for  Phase  2  must  have  a 
schedule  for  full  implementation  of 
ombudsperson  services.  This  schedule 
must  reflect  a  sequence  and  progression 
of  activities  consistent  with  the 
extensive  literature  on  achieving  the  full 
implementation  and  change  associated 
with  adoption  of  innovations.  Critical 
commitments  and  participation  for  fully 
implementing  ombudsperson  services 
must  be  obtained.  Procedures  for 
assuring  the  integrity  of  implementation 
must  be  operative.  The  full 
implementation  of  the  ombudsperson 
program  must  be  achieved,  and  the 
documentation  maintained  that 
describes  the  participation  of  relevant 
parties  as  well  as  the  process  and  stages 
of  change. 

Evaluating  Ombudsperson  Services. 
Projects  must  rigorously  test  the  overall 
effectiveness  of  ombudsperson  series. 
Key  program  designs  and  overall 
features  must  also  be  documented  so 
that  others  interested  in  utilizing  these 
designs  and  features  could  evaluate 
their  applicability  and  potential  for 
implementation  in  their  school  district 
and  community. 

The  evaluation  process  must  be  multi- 
dimensional using  quantitative  and 
qualitative  information  to  provide  a 
detailed  account  of  the  project  from  a 
service  providers  perspective,  consumer 
perspective,  parent  perspective,  and 
policy  makers  perspective. 

The  evaluation  plan  must  assess  the 
effectiveness  of  proactive  systems 
oriented  ombudsperson  services  as  a 
means  for  identifying  and  addressing 
needed  systemic  improvement  and 
which  enhances  the  responsiveness  and 
appropriateness  of  services  to  meet  the 
needs  of  children  with  disabilities. 

Collaboration.  The  Department  has 
substantial  interest  in  projects  awarded 
under  this  priority.  This  interest  includes 
capturing  across  projects  the 
effectiveness  of  solutions  to  the  full 
range,  nature,  and  context  of 
implementation  requirements  for 
providing  ombudsperson  services. 
Projects  must  collaborate  with  each 
other  and  with  the  Department  in 
designing  their  Phase  2  activities  to 
permit  across  project  summary  of 


findings  and  lessons  learned.  Projects 
must  also  cooperate  with  the 
Department  in  working  with  coalitions 
of  professional  and  parent  organizations 
to  develop  cross-project  dissemination 
materials  for  their  respective 
membership. 

Project  Dissemination.  Dissemination 
of  project  information  is  a  significant 
aspect  of  Phase  2  activities.  Each  project 
must  plan  to  disseminate  information 
through  existing  professional  and  parent 
organizations,  technical  assistance 
providers,  and  other  relevant 
information  providers  that  disseminate 
to  local.  State,  and  national  levels. 
These  dissemination  activities  must  also 
be  incorporated  with  the  project  design 
to  facilitate  public  awareness  on  the 
local  and  regional  level. 

Project  Directors  must  plan  to  attend 
the  two  day  Project  Directors  meeting  to 
be  held  in  Washington,  D.C  each  year 
of  the  project.  In  addition,  two  meetings 
will  be  scheduled  with  all  Phase  2 
projects  prior  to  the  end  of  their  award 
period  for  the  purpose  of  developing  a 
cross-project  dissemination  product. 
This  meeting  will  last  for  two  days  and 
be  held  in  Washington,  DC. 

Selection  Criteria:  The  following 
selection  criteria  will  be  used  to 
evaluate  applications  for  projects 
submitted  under  this  priority.  The 
maximum  score  for  all  of  the  criteria  is 
100  points. 

(a)  Innovativeness.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
innovativeness  of  the  proposed  project 

(2)  The  Secretary  looks  for  a 
conceptual  framework  that — 

(i)  Is  founded  on  previous  theory  and 
research;  and 

(ii)  Provides  iimovative  design 
features  in  developing  ombudsperson 
services  for  proactively  resolving 
systemic  problems  involving  students 
with  disabilities  and  their  families. 

(b)  Importance  and  impact  (10  points) 
The  Secretary  reviews  each  application 
to  determine — 

(1)  The  extend  to  which  the  focus  of 
ombudsperson  services  addressed  by 
the  proposed  project  is  of  significance  to 
others  in  the  Nation; 

(2)  The  importance  of  the  project  in   , 
addressing  the  problem  or  issue:  and 

(3)  The  probable  impact  of 
ombudsperson  services  for  proactively 
resolving  systemic  problems  involving 
students  with  disabilities  and  their 
families  (e.g.  evidence  of  responsiveness 
and  appropriations  of  services,  reduced 
legal  costs,  or  reduced  tension  or 
conflict  between  schools  and  families). 

(c)  Plan  of  (^ration.  (20  points) 
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(1)  The  Secretary  reviews  each 
aiq>UcaUoii  to  determine  the  quality  of 
the  plan  of  operation  for  the  project 

(2)  The  Secretary  looks  for— 

(i)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(ii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program: 

(iii)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(iv)  How  the  aiq>licant  will  ensure 
that  project  participants  who  are 
otherwise  eligible  to  participate  are 
selected  without  regard  to  race,  color, 
national  origin,  gender,  age,  or  disabling 
condition;  and 

(v)  An  effective  performance 
measurement  system  for  assessing 
project  progress  and  implementation. 

(d)  Technical  soundness.  (20  points] 
(1)  The  Secretary  reviews  each 

application  to  determine  the  procedural 
and  methodological  soundness  of  the 
plan  for  die  development,  and  feasibility 
of  full  implementation  of  the  project 
with  respect  to  such  matters  as — 

(i)  The  design  and  development     ' 
process; 

(ii)  Procedures  for  establishing  the 
integrity  of  project  activity 
implementation  in  Phase  1  and  2; 

(iii)  Coordination  with  other  service 
providers; 

(iv)  The  design  and  measurement  of 
Phase  1  system  feasibility  for  resolving 
service  delivery  and  systemic  problems; 

(v)  The  proposed  site  sample;  and 

(vi)  The  data  analysis  procedures  for 
determining  Phase  1  feasibility. 

(e)  Quahty  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
quaUfications  oi  tht  key  personnel  the 
applicant  plans  to  uae  on  the  project— 

(2)  Tbe  Secretary  considers^- 

(i)  The  qualificaticns  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(iii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  the  time  that  each  person  referred 
to  in  paragraphs  (eK2Hi)  and  (ii)  of  this 
section  «riU  cmnmit  to  the  project:  and 

(iv)  How  the  appU<»nt,  as  part  of  its 
nondiscriminatory  eiiq>loynent 
practices,  wiU  ensure  that  its  pers<mnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  disaUiog  conditions. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  »)d  training  in  ficMs  related 


to  the  objectives  of  Am  project  and  odier 
evidence  that  the  appbcant  provides. 

(f)  Organizational  oapabiaty.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  appBcant 
plans  to  devote  adequate  resources  to 
the  project 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  facilities  that  the  aiq)licant 
plans  to  use  are  adequate; 

(ii)  The  equipment  and  suites  that 
the  aiq)licant  plans  to  use  arc  adequate; 

(iii)  The  appUcant's  experience  in 
special  education  or  early  intervention 
services;     ' 

(iv)  The  applicant's  ability  to 
disseminate  findings  of  the  project  to 
appropriate  groups  to  ensure  that  they 
can  be  used  effectively;  and 

(v)  the  strength  of  the  commitment  to 
fully  implement  ombodsperson  services. 

(g)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget  and  is  cost 
effective. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(h)  Evaluation  of  Ombudsperson 
Services.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  Phase  2  evaluation  plan. 

(2)  The  Secretary  looks  for— 

(i)  Rigor  of  evaluation  design  and 
measurement  for  addressing 
implementation  requirements  and  , 
barriers; 

(ii)  Rigor  of  evaluation  design  and 
measurement  for  studying  effectiveness 
of  key  features  of  omlradsperson 
services; 

(iii)  Analysis  procedures  for 
detennining  overall  ombudsperson 
service  effectiveness;  and 

(iv)  RigOT  of  evaluation  design  and 
measurement  for  determining  impact  of 
ombudsperson  services  as  a  proactive 
systems  oriented  approach. 

Title  of  Ptopam:  Special  Studies 
Program 

CFZMMv  84.150. 

Purpose:  To  support  studies  to 
evaluate  the  impact  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA), 
including  efforts  to  provide  a  free 
appropriate  puUic  education  to  childroi 
and  youth  with  disabUitiea,  and  eariy 
intervention  services  to  infanta  and 
toddlers  with  disabilities. 


Propoeed  Prioritiee:  The  Secretary 
proposes  to  establish  the  fdlowing 
priorities  under  the  Special  Studies 
Program.  CFDA  No.  84.159.  In 
accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR.  34  CFR 
75.105(cM3)).  the  Secretary  proposes  to 
give  an  absolute  preference  unider  this 
program  to  applications  that  respond  to 
the  following  priorities;  that  is,  the 
Secretary  proposes  to  select  for  funding 
only  those  applications  proposing 
projects  that  meet  one  of  these 
priorities. 

Priority  1:  State  Agency— Federal 
Evaluation  Studies  Projects  (CFDA 
84.159A) 

This  priority  supports  cooperative 
agreements  with  State  agencies  for 
evaluation  studies  to  assess  the  impact 
and  effectiveness  of  activities  provided 
for  under  the  Individuals  with 
Disabilities  Education  Act  (IDEA).  With 
this  prioity,  the  Secretary  particularly 
invites  studies  that  (1)  Assess  State  and 
local  educational  reform  policies  and 
practices  such  as  the  impact  of 
restructuring  initiatives  (e.g.  site-based 
management,  or  accountability  systems 
accompanying  greater  administrative 
and  regulatory  flexibility);  and  (2) 
measure  student  outcomes  as  indicators 
of  effectiveness,  and  the  impact  of 
secondary  programming  options  on 
student  outcomes. 

However,  in  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR.  34 
CFI^  75.105(c)(1)).  applications  for 
studies  described  in  items.(l).  and  (2) 
will  not  receive  a  competitive  or 
absolute  preference  over  other 
applications  that  propose  evaluation 
studies  to  assess  the  impact  and 
effectiveness  of  activities  assisted  under 
the  Individuals  with  Disabilities 
Education  Act. 

Eligible  applicants  are  State 
educational  agencies,  and  other  State 
agencies  that  administer  eariy 
intervention  programs  for  infants  and 
toddlers  with  disabilities  under  part  H 
of  the  individuals  with  Disabilitie* 
Education  Act.  An  award  under  this 
competition  provides  not  more  than 
sixty  percent  (60%)  of  the  total  cost  of 
the  studies  project  and  the  State  agency 
provides  an  aoMunt  not  less  than  40 
percent  (40X)  of  the  total  coat  of  the 
studies  project.  Awards  will  be  made  for 
a  period  of  up  to.  but  not  more  than,  24 
months. 
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Priority  2:  State  Agency— Federal 
Evaluation  Studies  Projects— iFeasibility 
Studies  of  Impact  and  Effectiveness 
(CFDA  84.15ifF) 

This  priority  supports  cooperative 
agreements  with  State  agencies  to 
perform  feasibility  studies.  The  purpose 
of  the  feasibility  study  is  to  develop  the 
conceptual  framework  for  an  evaluation 
study  about  a  specific  issue  or  question 
concerning  the  impact  and  effectiveness 
of  special  education  and  related 
services,  and  to  determine  if  the 
conceptual  framework  is  workable.  This 
priority  is  for  topics  having  signiBcant 
potential,  but  that  require  preliminary 
study  to  determine  feasibility  related  to 
identification  of  the  issue,  study  designs, 
measurement,  and  analysis.  Within  this 
priority,  the  Secretary  particularly 
invites  studies  that:  (1)  Assess  State  and 
local  educational  reform  policies  and 
practices  such  as  the  impact  of 
restructuring  initiatives  (e.g.  site-based 
management,  or  accountability  systems 
accompanying  greater  administrative 
and  regulatory  flexibility);  and  (2) 
measure  student  outcomes  as  indicators 
of  effectiveness,  and  the  impact  of 
secondary  programming  options  on 
student  outcomes. 

However,  in  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR,  34 
CFR  75.105(c)(1)),  apphcations  for 
studies  descnbed  in  items  (1)  and  (2) 
will  not  receive  a  competitive  or 
absolute  preference  over  other 
applications  that  propose  evaluation 
studies  to  assess  the  impact  and 
effectiveness  of  activities  assisted  under 
the  Individuals  with  Disabilities 
Education  Act  (IDEA). 

Projects  must:  (1)  Conduct  a  literature 
review  of  the  issue  for  study;  (2)  develop 
of  one  or  more  conceptual  frameworks 
which  identify  key  dependent  and 
independent  variables  (influencing 
factors)  and  their  interrelationships;  (3) 
identify  project  participants;  (4)  assess 
access  to  the  project  sample;  (5)  identify 
the  availability  and  the  quality  of  data 
sources  for  the  variables  identified  in 
the  conceptual  framework;  (6)  develop  a 
list  of  evaluation  questions  that  can  be 
addressed  with  these  data;  (7)  identify 
the  form  in  which  data  must  be 
analyzed,  displayed,  and  disseminated; 
(8)  determine  all  of  the  relevant  data 
found  for  the  variables;  and  (9)  identify 
the  specific  data  collection  strategies  to 
gather  the  required  data  for  variables 
that  cannot  be  measured  adequately 
with  existing  data.  While  collection  and 
reporting  of  generalizable  impact  and 
effectiveness  data  are  not  expected  for 
feasibihty  studies,  pilot  tests  of  data 
collection  instruments  and  procedures 


are  required.  At  the  conclusion  of  the 
feasibility  study,  each  project  must 
determine  the  results  of  the  pilot  test 
and  the  implication  of  these  results  for 
the  study  design,  measurement  and 
analysis. 

Eligible  applicants  are  State 
educational  agencies,  and  other  State 
agencies  that  administer  early 
intervention  programs  for  infants  and 
toddlers  with  disabilities  under  Part  H 
of  the  Individuals  with  Disabilities 
Education  Act.  An  award  under  this 
competition  provides  not  more  than 
sixty  percent  (60%)  of  the  total  cost  of 
the  studies  project,  and  the  State  agency 
provides  an  amount  not  less  than  40 
percent  (40%)  of  the  total  cost  of  the 
studies  project.  Awards  will  be  made  for 
a  period  of  up  to,  but  not  more  than,  16 
months. 

Priority  3:  The  Center  For  Special 
Education  Finance  (CFDA  84.159G) 

Issue  and  Background 

Policy  makers  at  the  Federal,  State, 
and  local  levels  need  Hnancial  and 
fiscal  information  as  decisions  are  made 
regarding  the  provision  of  special 
education  services  to  children  with 
disabilities.  The  Individuals  with 
Disabilities  Education  Act  (IDEA),  as 
amended,  embodies  broad  mandates 
including  the  provision  of  a  free 
appropriate  public  education  to  children 
with  disabilities  within  the  least 
restrictive  environment.  The  expense  of 
fulfilling  these  mandates  continues  to 
interest  policy  makers.  As  the  number  of 
children  receiving  special  education  has 
increased,  there  is  concern  that  scarce 
education  dollars  be  allocated  in  the 
most  beneficial  and  equitable  manner. 
Therefore,  there  continues  to  be  a 
demand  for  timely  and  comprehensive 
estimates  of  educational  expenditures 
for  students  with  disabilities.  Readily 
available  and  usable  financial 
information  is  needed  to  provide 
Federal,  State  and  local  administrators 
with  a  means  to  assess  their  respective 
agencies  program  expenditures. 

Knowledge  of  special  education 
finance  is  needed  in  planning  and 
improving  programs  that  affect  all 
school-aged  children.  Many  schools  are 
being  restructured,  seeking  greater 
regulatory  and  financial  flexibility,  and 
implementing  initiatives  such  as  school 
choice.  Implementation  of  these 
ventures  affects  children  with 
disabilities  and  the  costs  associated 
with  providing  them  a  free  appropriate 
public  education.  Policy  makers  at  all 
levels,  who  must  be  responsive  to 
increasing  concerns  over  education 
expenditures,  need  to  know  special 
education  costs  and  other  financial 


information  as  diey  make  funding 
decisions  related  to  these  initiatives  and 
other  programs  intended  to  benefit  all 
children.  It  is  also  critical  to  understand 
the  impact  of  particular  relationships 
between  general  and  special  education 
finance  systems  with  respect  to  die 
programs,  services,  and  outcomes  of 
children  widi  disabilities  associated 
with  implementation  of  the  IDEA. 

Policy  makers  are  confronted  with  a 
number  of  finance  issues  for  which 
potential  alternatives  are  needed 
Among  these  issues  Is  the  need  to 
understand  the  way  in  which  funding 
acts  as  an  incentive  or  disincentive  in 
the  implementation  of  Federal.  State  and 
local  policies.  Policy  makers  and 
adminisfrators  repeatedly  request 
findings  about  the  ways  in  which  funds 
from  multiple  sources  or  programs  at  the 
Federal  and  State  level  can  be  used  in 
combination  to  support  services.  In 
addition,  recent  litigation  concerning 
funding  formulas  and  the  financing  of 
education  has  generated  increased 
interest  in  legal  issues  associated  with 
financing  special  education  services.  In 
the  previous  seven  years,  one  half  of  all 
States  had  revised  tiieir  special 
education  formula.  Responding  to  policy 
makers  need  for  current,  comparative 
information,  the  National  Association  of 
State  Directors  of  Special  Education 
recently  updated  and  expanded  a 
directory  of  State  special  education 
funding  formulas.  The  1989  edition 
describes  relationships  between  State 
general  and  special  education  and 
finance  systems.  However,  because 
funding  formulas  change,  the  need  to 
periodically  update  directories  of  State, 
formulas  is  expected  to  continue 
indefinitely. 

Over  the  past  decade,  the  Office  of 
Special  Education  Programs  (OSEP)  and 
others  have  carried  out  projects  relating 
to  special  education  finance.  In  1981.  for 
example,  with  OSEP  funding,  the  Rand 
Corporation  (Kakalik.  Furry.  Thomas  ft 
Carney,  1981)  conducted  a  large  scale 
survey  of  expenditures  for  students  with 
disabilities  in  a  study  known  as  'The 
Cost  of  Special  Education."  Because 
data  was  collected  for  the  1977-78 
school  year,  unfortunately,  the  estimates 
reflected  only  a  partial  implementation 
of  the  provisions  and  mandates  of  IDEA, 
since  full  implementation  did  not  occur 
until  1980.  In  1984  OSEP  hinded  a 
Congressionally  mandated  study,  known 
as  the  Expenditure  Survey,  to  determine 
the  costs  of  special  education  and 
related  services  (Moore,  Strang. 
Schwartz,  ft  Braddock,  1988).  Both  the 
Rand  Corporation  and  the  Expenditure 
Survey  were  based  on  a  resource 
allocation  approach.  The  Expenditure 
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Survey  utilized  a  refinement  of  the 
approach  known  as  the  Resource  Cost 
Model  and  provided  administrators  and 
policy  makers  with  needed  information 
regarding  the  average  per  pupil 
expenditures  for  special  education  and 
related  services,  the  specific  programs 
and  services  provided  by  districts  to 
students  with  disabilities,  and  the 
percentage  of  costs  paid  for  with 
Federal  funds  under  Part  B  of  IDEA. 
Other  cost  studies  have  been  conducted 
as  well.  Utilizing  individual  child  data, 
the  Collaborative  Study  of  Children  with 
Special  Needs  (Singer  and  Raphael, 
1988),  jointly  funded  by  OSEP  and  the 
Robert  Wood  Johnson  Foundation, 
reported  on  health  and  educational 
expenditures  received  by  children  with 
disabilities  in  five  large,  diverse  urban 
school  systems. 

University  researchers  and  State  level 
policy  analysts  have  also  conducted 
cost  studies  and  other  investigations  of 
such  related  topics  as  the  cost/benefit  of 
special  education  services.  In  a  recent 
policy  study  funded  by  OSEP  of  the 
special  education  delivery  system 
(Research  Triangle  Institute],  the 
relationships  between  expenditures  and 
service  delivery  patterns  were 
investigated.  Such  individual  projects 
provide  important  information,  but 
individually  they  do  not  have  the 
capacity  to  report  and  interpretively 
describe  special  education  finance  and 
expenditure  data  and  related  issues  in  a 
timely  manner.  In  addition,  one-time 
projects  are  unable  to  respond  to 
emerging  Bnancial  trends  and  issues 
related  to  the  availability  and  delivery 
of  special  education  and  related 
services  to  individuals  with  disabilities. 
Therefore,  policy  makers  must  often  rely 
on  limited  finance  policy  alternatives  in 
the  face  of  changing  educational,  legal 
and  economic  events. 

Finally,  dissemination  and  utilization 
of  the  results  of  the  finance  studies, 
particularly  expenditure  surveys,  is 
often  problematic.  Studies  end;  results 
are  distributed.  However,  there  is 
currently  no  ongoing  resource  available 
that  a  State  or  local  official  could  access 
to  help  solve  an  ongoing  or  emerging 
finance  issue  even  though  considerable 
information  ciurently  exists  and  an 
outstanding  level  of  expertise  in  flnance 
issues  is  available  from  universities, 
government  agencies,  and  private  or 
public  organizations. 

Purpose 

The  purpose  of  this  priority  is  to 
support  one  cooperative  agreement  to 
establish  a  Special  Education  Finance 
Center  to  provide  policy-makers  and 
administrators  at  the  Federal.  State,  and 
local  levels  with  data,  analyses. 


expertise,  and  opportunities  for 
information  sharing  regarding  complex 
and  critical  finance  issues.  The  Center 
must  provide  continuity  and  an  ongoing 
capacity  to  respond  as  well  as 
anticipate  the  needs  for  special 
education  finance  information  as  they 
change  over  time.  The  Center  must 
develop  and  model  methodologies  that 
could  be  used  by  State  or  local  agencies 
to  study  Hnance  issues.  The  approach 
must  use  previous  and  current  finance 
studies  and  utilize  the  expertise  of  some 
of  the  Nation's  most  knowledgeable 
people  to  address  the  challenging  and 
complex  issues  related  to  financing 
services  for  children  with  disabilities. 
Specific  purposes  of  the  Center  are  to: 

(1)  Provide  estimates  and  financing 
sources  of  educational  expenditures 
responsive  to  the  information  needs  of 
Federal,  State  and  local  representatives, 
regarding:  (a)  children  with  disabilities 
ages  3  through  21,  and  (b)  special 
education  programs,  including  related 
services  (see  Activity  1-la); 

(2)  Conduct  policy  studies  and 
develop  policy  alternatives  for 
addressing  critical  and  emerging  finance 
policy  issues  including  interagency  cost 
sharing  and  the  relationship  between 
finance  alternatives  and  implementation 
of  IDEA  (see  Activity  l-lb(l)(2]  and  (3)); 
and 

(3)  Obtain,  maintain,  and  exchange  up 
to  date  infonnation  on  State  special 
education  funding  formulas,  and  the 
relationship  between  these  and  general 
education  finance  systems  (see  Activity 
l-lb(4)). 

Activities 

1.  Develop  an  Agenda  Responsive  to 
Federal,  State,  and  Local  Needs  for 
Special  Education  Finance  Data.  The 
Center  must  develop  and  implement  an 
agenda  for  responding  to  Federal,  State 
and  local  needs  for  special  education 
finance  data.  For  the  purpose  of 
identifying  emerging  areas  for  which 
cost  data  are  needed,  a  networic  of 
participating  local  and  State  educational 
agencies  must  be  formed.  The  Center 
must  implement  strategies  and  studies 
to  obtain  information  tfiat  is  needed  by 
State  and  local  educational  agencies, 
and  that  are  consistent  with  the 
activities  contained  in  this  priority 
announcement. 

la.  Compile  Expenditure  Statistics — 
Analyses  of  per  pupil  expenditure  and 
program/service  costs.  Valid  and 
comparable  data  is  needed  to  meet 
administrators'  needs  for  accurate, 
useable  information.  The  Center  must 
carry  out  empirical,  cost  analyses  that 
use  data  from  a  network  of  local 
educational  agencies  (LEAs)  and  extant 
data  from  cost  studies  (at  the  national. 


State  or  other  levels).  Topics  must  be 
selected  that  are  responsive  to  the 
finance  information  needs  of  Federal, 
State  and  local  policy  makers  and 
administrators.  The  Center  must  review 
the  information  and  methodologies  used 
by  previous  finance  studies,  and  in 
consultation  with  a  network  of  local 
educational  agencies  and  the  OSEP 
Project  Officer,  develop  and  implement 
an  approach  for  identifying  the  finance 
questions  and  analyses  to  be  performed. 

A  cost  approach  must  be  used  that  is 
capable  of  providing  several  types  of 
estimates  of  expenditures  for  children 
with  disabilities  ages  3  through  21.  The 
analyses  must  include  cost  estimates  for 
average  per  pupil  expenditures  for 
special  education  and  related  services, 
the  specific  program  and  services 
provided  by  districts  to  students  with 
disabilities,  and  the  percentage  of  costs 
bom  by  the  Federal.  State  and  local 
education  agencies.  Where  appropriate, 
this  information  must  be  available  for 
all  the  federally  recognized  categories  of 
disabling  conditions  and  all  conditions 
combined  (20  U.S.C.  14m(a)(l)).  The 
approach  and  data  base  must  be 
configured  to  allow  States  seeking  to 
collect  representative  data  at  the  local 
level  to  adapt  and  model  the  analytic 
approach.  The  Center  must  work  with 
OSEP  to  identify  problems  that  affect 
the  quality  of  data  and  to  propose 
strategies  for  collecting  the  required 
data  in  a  manner  that  is  minimally 
burdensome  and  produces  valid 
expenditure  data. 

lb.  Conduct  Special  Education 
Finance  Policy  Studies.  Using  available 
information  and  experts  in  finance  and 
policy  issues,  the  Center  must  conduct 
policy  studies  to  examine  critical  and 
emerging  finance  issues.  The  Center 
must  develop  policy  options  for 
addressing  important  finance  policy 
issues  by  providing  a  forum  for  the 
Nation's  finance  experts  to  consider 
specific  finance  issues.  Finance  issues 
for  which  a  better  understanding  or 
alternatives  are  needed  must  be 
identified  and  examined.  Policy  studies 
must  use  methodologies  (e.g.,  simulation, 
quantitative  and  qualitative]  and 
samples  appropriate  to  the  specific 
inquiry.  Reports  must  be  prepared  in  a 
manner  that  is  useful  to  administrators 
and  policymakers.  Development  of 
finance  policy  options  at  the  Federal, 
State,  and  local  levels  must  be 
addressed.  Types  of  policy  studies  to  be 
conducted  are: 

(1)  Policy  Studies  of  Cost  Sharing  and 
Other  Alternative  Financing 
Approaches.  Interagency  cost  sharing 
and  other  alternative  approaches  to- 
financing  education  at  the  Federal, 
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State,  and  local  levels  must  be  identified 
or  developMi.  Various  topical  areas 
covering  a  variety  of  approacbes  must 
be  selected  for  wrhich  information  and 
options  are  needed.  Studies  of  these 
approaches  must  be  conducted,  and 
options  shared  with  appropriate 
audiences. 

(2)  Studies  of  the  Relationship 
Between  Hnance  Alternatives  and 
Services  Provided  to  Children  with 
Disabih'ties.  Studies  of  the  relationships 
between  finance  options  and  the 
delivery  of  services  to  drildren  with 
disabilities  must  be  conducted.  For 
example.  ■  study  mi^t  address  the 
manner  in  which  specific  finance 
systems  act  as  an  incentive  or 
disincentive  in  die  Implementation  of 
key  provisioas  of  IDEA  (e.g.. 
identification,  assessment  placement, 
provision  of  services  in  the  least 
restrictive  environment  specially 
designed  instruction,  and  use  of 
personnel  or  related  services.)  Analyses 
must  mvestigate  the  extent  to  which 
finance  systems  may  affect  children 
with  varying  disabling  conditions 
differently. 

(3)  Other  Special  Topics.  Of  particular 
concern  to  policymakers  and  program 
administrators  is  the  issue  of  flexibility 
related  to  Federal  streams  of  categorical 
funding.  Inadequate  attention  has  been 
given  to  die  accounting  procedures 
needed  to  support  greater  flexibility  in 
the  use  of  Federal.  State,  and  local 
funds.  Another  issue  is  the  extent  to 
which  finance  systems  affect  the 
relationships  of  the  learning  disabled 
students  neder  the  Individuals  with 
Disabilities  Education  Act  and 
disadvantaged  students  under  Chapter  1 
of  the  Elementary  and  Secondary 
Education  Act  Special  analyses 
examining  alternative  accounting 
approadtes  that  eidier  have  or  could 
potentially  satisfy  audit  requirements 
white  adiieving  greater  flexibility  in  the 
use  of  funds  need  to  be  identified, 
documented,  and  disseminated.  Other 
areas  that  should  be  considered  for 
study  and  development  of  options 
include  the  impact  of  various  school 
reforms  on  special  education  finance, 
and  legal  issues  related  to  specific 
finance  options  (e.g..  legal  aspects  of 
funding  formulas). 
(4)  Aggr^ate  and  Exchange 
'   Information  Regarding  Sta^  Special 
Education  Finance  Systems.  The  Canter 
must  also  develop  and  maintain 
information  about  State  special 
education  finance  systems,  including 
funding  formulas.  The  Center  must 
review  previous  compilations  and 
develop  a  system  for  maintaining 
updated  abstracts  of  special  education 


finance  systems.  Tlfe  system  must  also 
contain  descriptive  profiles  of  the 
relationship  between  State  special  and 
general  education  finance  systems  and 
narratives  describing  potential  policy 
implications  of  the  specific  finance 
systems. 

A  Special  Education  Finance  Center 
Study  Agenda  must  be  submitted  by  the 
end  (rf  the  sixth  month  after  award  and 
thereafter  annually,  at  the  beginning  of 
each  successive  year  of  the  cooperative 
agreement  The  agenda  must  include  a 
list  and  description  of  Proposed 
Expenditure  Studies  (la)  and  proposed 
policy  studies  of  finance  issues  and 
alternatives  {lb/l-4).  The  description 
must  provide  a  deUiled  abstract  of  the 
finance  and  policy  studies  to  be  carried 
out  in  that  year,  and  a  general  proposal 
of  potential  topics  in  the  subsequent 
years  of  the  project. 

2.  Exchange  and  Dissemination.  The 
second  major  activity  of  the  Center  is  to 
exchange  and  disseminate  both  the 
finance  and  cost  data  analyzed  by  the 
Center  (Activity  la),  and  the  results  of 
the  finance  policy  shidies  (Activity  lb). 
The  Center  must  develop  and  maintain 
the  data  bases  used  to  analyze  cost  and 
finance  information  under  Activity  la. 
The  data  bases  and  the  reports 
describing  the  results  of  the  cost  and 
finance  studies  must  be  exchanged  and 
disseminated  to  relevant  audiences.  The 
results  of  the  policy  studies  (Purpose  2) 
must  be  shared  with  and  distributed  to 
relevant  audiences.  Throu^  Activity  2 
the  Center  must  establish  and  maintain 
linkages  with  relevant  policy,  finance, 
and  (regular  and  special)  educational 
entities  to  exchange  and  disseminate 
findings. 

The  audiences  for  Center  products  are 
diverse,  necessitating  exchange  and 
dissemination  that  is  tailored  to  the 
needs  of  various  users.  Products  must  be 
designed,  and  if  necessary  prepared  in 
various  forms  to  accommodate  the 
information  needs  of  the  research 
community,  policy  makers, 
administrators,  advocacy  groups  and 
other  interested  individuals.  Charts, 
digests,  scenarios,  methodological  tools, 
access  to  data  bases,  analyses  and  case 
studies  are  potential  products  to  be 
developed  by  the  Center.  During  year 
one.  the  project  must  include  a  plan  for 
dissemination  of  products  that  describes 
the  target  audiences,  bow  findings  will 
be  shared,  formatting  of  products,  and 
timelines  for  dissemination.  The  plan 
must  be  updated  annually,  as  necessary, 
to  reflect  modifications  in  the  Center 
agenda  prepared  under  Activity  1. 

Phasing 

The  Secretary  will  approve  one 
cooperative  aff«ement  with  a  project 


period  of  sixty  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
annual  continuation  awards.  The 
continuation  project  for  year  four  must 
include  a  detailed  analysis  of  the  first 
three  years  progress  and 
accomplishments,  plus  an  assessment  of 
the  benefiU  to  be  derived  from 
continuing  the  prt^ect  and  if  needed, 
any  adjustiments  to  the  original  work 
plan. 

Products 

During  the  five  year  period  of  award 
the  Center  must  produce  and 
disseminate:  (1)  Cost  stiidies  utilizing 
the  network  of  participating  State  and 
local  educational  agencies  and  extant 
data  sources;  (2)  a  plan  for  improving 
the  quality  of  expenditure  data;  (3) 
policy  studies  of  finance  issues  and 
alternatives;  and  [4)  updated  profiles  of 
State  special  education  finance  systems. 

Title  of  PrograBE  Tedmology. 
Educational  Media,  awl  Matatiak  for 

Individuab  with  Disdiifitiea  Program 

CFDANO.:M.ieO 

Purpose:  The  pwpose  of  tiiis  program 
is  to  support  projects  and  centers  for 
advancing  the  availability,  quality,  use. 
and  effectiveness  of  technology, 
educational  media,  and  materials  in  the 
education  of  chilifren  and  youth  with 
disabilities  and  the  provision  of  early 
intervention  services  to  infants  and 
toddlers  writh  disabilities.  In  creating 
Part  G,  Congress  expressed  the  intent 
that  the  projects  and  centers  fiuided 
under  that  part  should  be  primarily  for 
the  purpose  of  enhancing  research  and 
development  advances  and  efforU  being 
undertaken  by  the  public  or  private 
sector,  and  to  provide  necessary 
linkages  to  make  more  efficient  and 
effective  the  flow  from  research  and 
development  to  application. 

Proposed  Priorities:  The  Secretary 
propose*  to  establish  the  following 
funding  priorities  for  the  Technology. 
Educationid  Media,  and  Materials  for 
Individuals  with  Diaabdities  Program, 
CFDA  Na  M.18a  In  accordance  with 
the  Education  Department  General 
Administrative  Regulations  (EDGAR.  34 
CFR  75.105(c)(3)).  the  Secretary 
proposes  to  give  an  absolute  preference 
under  this  program  to  applications  that 
respond  to  Ae  following  priorities:  that 
it.  the  Secretary  jKoposes  to  select  for 
funding  only  those  applications 
proposing  projects  that  meet  one  of 
these  priorities. 
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Priority  1:  Innovative  Applications  of 
Technology  to  Enhance  experiences  in 
the  Arts  for  Children  with  Disabilities 
(CFDA  B4.180D) 

Issue 

The  quality  of  life  is  based  on  more 
than  the  acquisition  of  factual 
knowledge  and  the  development  of 
vocational  skills;  it  includes  experiences 
that  maximize  human  potential  and 
provide  self-fulfillment.  One  important 
avenue  to  this  enrichment  can  be  found 
in  the  arts.  Through  artistic  expression 
and  appreciation,  students  gain  a 
broader  and  deeper  understanding  of 
human  culture  and  the  significance  of 
their  own  imagination. 

In  the  past,  the  creativity  and  self- 
expression  of  individuals  with 
disabilities  have  often  been  untapped 
due  to  sensory,  motor,  or  cognitive 
barriers.  Alternatively,  new  technologies 
offer  the  potential  to  enable  and 
enhance  artistic  experiences,  and 
related  learning  and  development,  for 
children  with  disabilities.  However, 
these  technologies  have  neither  been 
sufficiently  adapted  to  special  needs, 
nor  made  readily  available,  to 
adequately  provide  opportunities  for 
artistic  enrichment 

For  example,  specialized  input  and 
output  devices  have  become  available  to 
enable  access  to  computers  by 
individuals  with  various  disabilities. 
Such  products  could  be  integrated  with 
other  hardware,  software,  and 
peripheral  devices  (e.g..  braille  printers, 
speech  synthesizers,  and  touch  pads)  to 
produce  graphic  or  musical  output 
Translation  of  acoustic  signals  into 
visual  stimuli,  or  visual  images  into 
sound,  offer  exciting  possibilities  in  the 
arts  for  individuals  with  sensory 
impairment  Artificial  intelligence, 
robotics,  expert  systems,  midti-media 
controllers,  speedi  recognition  and 
synthesis,  alternative  input  or  output 
mechanisms,  and  other  emerging 
technologies  present  a  seemingly 
limitless  palette  for  creative  solutions  to 
previously  limiting  conditions. 
Innovative  technologies  can  be 
developed,  modified,  or  adapted  to 
encourage  the  creativity,  self- 
expression,  and  participation  in  artistic 
experiences  by  diildren  with 
disabilities. 

The  school,  home,  and  community 
experiences  of  children  with  disabilities 
would  be  greatly  enriched  by  improving 
technologies  to  support  learning  and 
expression  through  the  arts  and 
increasing  their  accessibility  to  students, 
parents,  teachers,  and  related  services 
personnel.  Expanding  artistic 
opportunities  would  contribute  to 
healthy  development  and  learning  in 


childhood,  and  strengthen  the 
foundation  for  transition  to  adult  life 
and  experiences. 

Purpose 

Section  661  of  the  Individuals  with 
Disabihties  Education  Act  (IDEA) 
supports  projects  to  advance  the 
availability,  quality,  and  use  of 
technology,  media,  and  materials  in  the 
education  of  children  with  disabilities. 
The  purpose  of  this  priority  is  to  fimd 
four  grants  for  up  to  24  months  for  the 
development,  modification,  or 
adaptation  of  innovative  technologies  to 
enhance  experiences  in  the  arts  for 
children  with  disabihties.  For  this 
competition,  the  arts  are  defined  a 
synonymous  with  what  are  generally     ^ 
called  the  fine  arts,  and  include  but  are 
not  limited  to  the  following:  music, 
painting,  drawing,  graphics, 
photography  (including  film  and  video), 
sculpture,  dance,  and  drama. 

Activities 

Each  project  must  engage  in  multiple 
activities  to  develop,  evaluate,  refine, 
and  disseminate  a  prototype  application 
of  innovative  technology  in  the  arts  that 
addresses  particular  needs  of  children 
with  disabilities.  The  planned  activities 
must  also  include  production  of 
supplemental  materials  to  foster 
effective  implementation  by  teachers, 
related  services  staff,  and  parents,  in 
school,  home,  or  community  settings. 
The  outcome  of  each  project  must  be  a 
marketable  prototype,  including 
supplemental  materials,  along  with 
active  exchange,  dissemination,  and  use 
of  findings  from  the  project 

(1)  Specific  Objectives.  Each  project 
must  provide  for  the  development, 
modification,  or  adaptation  of 
innovative  technology,  and  address  the 
specific  needs  of  particular  groups  of 
children  with  disabilities  to  enhance 
their  experiences  in  the  arts.  The 
application  of  technology  must  provide  a 
means  for  expression  through  the  arts, 
and  must  also  provide  an  opportunity 
for  learning  and  appreciation.  The 
project  must  reflect  the  judgment  and 
knowledge  of  specialists  in  the  arts  and 
special  education  service  providers  and 
recipients.  Benefits  and  outcomes  in 
other  areas  of  learning,  development, 
and  socialization  must  also  be  provided 
for. 

(2)  Develop  Prototype  Application  and 
Supplemental  Materials.  Each  project 
must  develop,  modify,  or  adapt 
innovative  technology  to  enhance  the 
child's  direct  experience  in  artistic 
expression.  The  technological 
application  must  include  an 
implementation  package  that 
incorporates  guidelines,  related 


materials,  and  training  to  support  its 
integration  into  artistic  activities  in 
school,  home,  or  community  settings. 

(3)  Evaluation.  Field  tests  must  be 
designed  and  conducted  to  both:  (a) 
Measure  and  document  outcomes  and 
benefits,  including  solutions  to  specific 
needs,  with  groups  of  children  with 
particular  disabilities;  and  (b) 
formatively  evaluate  the  prototype 
application,  guidelines,  related 
materials,  and  training  provided  to 
foster  effective  use. 

(4)  Refinement  of  the  Final  Product. 
Results  of  the  evaluations  must  be 
utilized  to  refine  the  prototype  and 
supplemental  materials,  in  order  to 
produce  a  marketable  prototype  with 
needed  guidelines,  training  approaches, 
and  related  materials. 

(5)  Dissemination.  Dissemination  must 
be  designed  and  conducted  to  publicize 
the  findings  from  the  evaluations;  to 
stimulate  interest  in  the  product  from 
teachers,  administrators,  arts  education 
specialists  and  associations,  and  other 
program  providers;  to  encourage 
investment  from  the  private  sector  and 
to  draw  attention  to  the  arts  as  an 
important  area  for  the  development  of 
the  full  human  potential  of  children  with 
disabilities. 

Time  Frame 

The  Secretary  will  approve  grants 
with  a  project  period  of  24  months 
subject  to  the  requirements  of  34  CFR 
75.253(a)  for  continuation  awards. 
Activities  in  the  first  year  must  include 
prototype  and  supplemental  material 
development  and  design  of  field  tests 
and  dissemination.  Evaluation  may 
begin  in  the  first  year,  if  that  is  feasible. 
Activities  in  the  second  year  must 
include  training  and  completion  of 
evaluation,  product  refinement 
(prototype  and  materials),  and 
dissemination. 

Product 

The  outcome  of  each  project  must  be  a 
marketable  prototype  of  an  application 
of  innovative  technology  to  enhance 
experiences  in  the  arts  for  children  with 
disabilities,  along  with  supplemental 
materials  to  support  its  implementation, 
and  active  exchange,  dissemination,  and 
use  of  findings  from  the  project 
encourage  adoption  of  the  technology. 

Priority  Z-  Studying  How  The  Design  of 
Software  and  Computer-Assisted  Media 
and  Materials  Can  Enhance  The 
Instruction  of  Preschool  Children  With 
Disabilities  (CFDA  84.1BOF) 

Issue 

Instructional  technology  seems  a 
promising  tool  to  enhance  the  learning 
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processes  of  young  children  (ages  three 
through  five)  with  disabilities. 
Preliminary  evidence  indicates  that  the 
use  of  software  and  computer-assisted 
media  and  materials  based  on  sound 
developmental  and  educational 
principles  has  the  potential  to  provide 
young  children  with  disabilitie*  early 
opportunities  and  experiences  in 
thinking  and  problem  solving  strategies 
that  are  the  foundation  and  building 
blocks  that  enable  future  learning.  The 
use  of  the  phrase  "software  and 
computer-assisted  media  and  materials 
is  used  broadly  to  refer  not  only  to 
traditional  software  but  also  to  the  use 
of  newer  technologies  such  as  videodisc 
and  multimedia.  Effectively  designed 
software  and  computer-assisted  media 
and  materials  also  have  potential  to  aid 
preschool  teachers  and  related  service 
professionals  and  to  enhance  the 
development  and  learning  of  preschool 
children  with  disabilities-  Yet.  while 
there  is  a  body  of  research  regarding 
micro-computer-based  instruction  in 
schools,  little  of  it  has  been 
implemented  with  preschool  children. 
The  recent  application  of 
microcomputers  with  preschool  children 
has  not  yet  produced  a  body  of 
literature  on  development  and  learning 
gains  by  preschoolers  as  a  result  of 
technology  use. 

Instructional  technology  is  most 
effective  when  it  is  both  age-  and 
content-appropriate.  Finding  and 
selecting  appropriate  software  and 
computer-assisted  media  and  materials 
for  young  children  presents  a  dilemma. 
Despite  advances  in  our  knowledge 
about  how  young  students  with 
disabilities  in  eariy  stages  of 
development  process  information, 
finding  a  match  between  those  elements 
and  currently  available  software  and 
computer-assisted  media  and  materials 
is  problematic.  Developmental,  cultural, 
and  learning  differences  among  children, 
readiness  to  learn  new  concepts,  and 
*     the  appropriate  sequencing  of  concepts 
all  require  consideration  in  selection  of 
software  and  computer-assisted  media 
and  materials. 

Even  if  teachers  did  have  ready 
access  to  age-appropriate  material,  they 
still  face  the  problem  of  how  to  integrate 
available  software  and  computer- 
assisted  media  and  materials  into  their 
instruction  and  interventions.  Some 
computer-assisted  media  and  materials 
may  be  difficult  to  use  or  have  no 
accompanying  materials  to  serve  as  a 
guide.  Therefore,  potentially  effective 
designs  need  to  maximize  the  learning 
capabilities  of  children,  and  the 
instructional  goals  of  teachers  by 
making  the  technology  relevant  to  their 


instructional  approach,  easy  to  use.  and 
adaptable  to  individual  children's  needs. 


Purpose 

This  priority  will  provide  support  for 
up  to  five  projects  for  up  to  24  months  to 
study  the  potential  of  the  design  of 
software  and  computer-assisted  media 
and  materials  to  enhance  the 
development  learning,  and  instruction 
of  young  (3-5)  children  with  disabilities. 
Projects  must  study  design  elements  of 
existing  softwarie  and  computer-assisted 
media  and  materials  that  could  be 
adapted  to  the  special  developmental, 
learning,  and  instructional  needs  of 
young  children  with  disabilities,  and 
must  document  evidence  of  its 
effectiveness  in  meeting  these  needs. 

Activities 

Analyze  Needs  of  Children  and 
Preschool  or  Day  Care  Professionals. 
The  projects  furst  must  identify  and 
conduct  a  comprehensive  analysis  of  the 
learner  characteristics  (sensory, 
cognitive,  and  physical)  of  a  disability. 
The  projects  then  must  analyze  the 
developmental  learning,  and 
instructional  needs  of  young  children 
with  disabilities  and  the  diversity  of 
instructional  approaches  used  by 
teachers  and  related  services  persomiel. 
Each  project  must  develop,  pilot,  and 
implement  reliable  and  valid  methods 
for  determining  needs  and  translating 
them  into  design  specifications.  The 
projects  must  also  analyze  the  context 
of  the  setting  in  which  the  technology  is 
to  be  used  and  the  design  features  and 
components  that  should  be  present  to 
meet  the  needs. 

Analyze  Existing  Software  and 
Computer-Assisted  Media  and 
Materials.  Based  on  the  documented 
needs  and  learning  characteristics  of 
young  children,  the  instructional 
approaches  of  teachers  and  related 
service  professionals,  and  the 
contextual  features  of  the  setting,  the 
projects  will  analyze  features  of  existing 
software  and  computer-assisted  media 
and  materials  that  have  potential  for 
being  adapted  to  enhance  the 
development,  learning,  and  instructiMi 
of  young  children  with  disabilities.  The 
projects  must  develop  and  test  their 
criteria  for  assessing  the  feasibility  and 
utility  of  the  design  features  of  existing 
software  and  computer-assisted  media 
and  materials.  Each  project  must 
develop  a  methodology  for  identifying 
existing  software  design  features  to 
analyze  their  feasibility  and  potential. 
Based  on  these  analyses,  an  initial  list  of 
design  specifications  must  be  developed 
and  mapped  against  current  designs  of 
software  and  computer-assisted  media 
and  materials. 


Evaluate  The  Design  Features  of 
Software  and  Computer-Assisted  Media 
and  Materials.  Field  tests  must  be 
conducted  to  measure  and  document  the 
contribution  of  the  design  features  of  the 
software  and  computer-assisted  media 
and  materials  to  the  development. 
learning,  and  instruction  of  young 
children  with  disabQities.  In  testing 
various  design  features,  the  projects  will 
study  how  well  the  software  and 
computer-assisted  media  and  matenals 
enhance  the  development  learning,  and 
instruction  of  young  children  of  the 
specified  disability  group;  how  the 
features  enhance  teacher  effectiveness 
and  meanii^ul  instruction;  how 
effectively  and  smoothly  these  features 
can  be  integrated  into  existing 
interventions  or  instruction;  any  specific 
training  necessary  to  foster  their 
effective  use;  and  the  potential  for  such 
design  features  to  be  incorporated  into 
future  publisher  products.  In  evaluating 
the  existing  software,  or  computer- 
assisted  media  and  materials,  multiple 
methodologies  must  be  used  to  address 
the  evaluation  questions. 

Guidelines.  The  projecU  will  develop 
and  field  test  guidelines  for  practitioners 
and  guidelines  for  developers  and 
publishers.  Guidelines  for  practitioners 
must  assist  them  in  selecting  software 
and  computer-related  media  and 
materials  by  specifying  design  features 
of  software  and  computer-assisted 
media  and  materials  having  the 
potential  to  enhance  the  instruction, 
development,  and  learning  of  young 
chUdren  with  disabilities.  Identifying 
design  feahires  will  provide  guidance  to 
practitioners  in  selecting  software  and 
computer-assisted  media  and  matenals 
to  meet  the  needs  of  young  children  witt 
disabilities.  These  guidelines  must  also 
include  project  findings  regarding  Uie 
development  and  learning  needs  of 
children  with  disabUities,  the  desip 
specifications  needed  to  address  these 
needs,  the  intervention  and  instructiona 
needs  of  teachers,  and  the 
enhancements  such  designs  would 
make.  Guidelines  for  developers  and 
publishers  of  software  and  computer- 
assisted  media  and  materials  must 
specify  the  design  features  that  align 
with  the  needs  of  young  children  with 
disabilities.  These  guidelines  also  must 
provide  needed  design  guidance  for 
futiire  efforts  to  develop  software  and 
other  computer-assisted  media  and 
materials. 

To  ensure  that  the  guidelines  are 
consistent  with  the  developmental, 
learning,  and  tastnictional  needs  of  the 
children  with  disabilities  and  with 
instructional  and  intervention  needs, 
teachers  and  related  service 
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professionals  most  be  involved 
throughout  the  analysis  and  guideline 
developooent  process.  In  addition, 
persons  with  publishiag  and  developing 
experience  must  be  involved  from  the 
beginning  in  identifying  instructional 
design  features  as  well  as  providing 
feedback  on  potential  muket  feasibility 
of  various  design  configurations. 

Collaboration.  Projects  must 
collaborate  with  one  another  in  order  to 
achieve  a  cumulative  advancement  in 
knowledge  and  practice  potentially 
greater  than  that  achieved  by  any  single 
project.  Projects  must  budget  for  two 
trips  each  year  to  Washington.  DC  one 
of  them  to  be  at  the  time  of  the  annual 
Research  Proiect  Directors'  meeting  in 
July  and  the  other  to  be  scheduled 
during  the  remainder  of  the  year  for  this 
purpose. 

Products  aztd  Dissemination.  Projects 
must  develop:  (1)  A  set  of  guidelines  to 
assist  practitioners;  and  (2)  a  set  of 
guidelines  for  developers  and  publishers 
of  software  and  computer-assisted 
media  and  materials.  Projects  must  also 
collaborate  and  participate  in  the 
development  and  dissemination  of  joint 
findings  across  projects. 

Priority  3:  Demonstrating  and 
Evahatiag  tiie  Benefits  of  Educational 
Inttovatioas  Using  Technology  (CFDA 
84.180EJ 

This  priority  will  fund  up  to  four 
cooperative  agreements  that 
demonstrate  and  evaluate  the  benefits 
from  innovative  uses  of  technology  in 
optimally  supportive  settings  to  improve 
the  education  and  expand  the  learning 
potentials  of  diiidren  with  disabilities. 

Issue 

Advocates  for  technological 
innovation  want  to  challenge 
preconceptions  about  the  potential 
functioning  of  children  with  disabilities, 
both  in  the  classroom  and  in  die  world 
beyond.  Numerous  studies  in  the 
research  literature,  as  well  as  accounts 
in  the  popular  press,  have  described  the 
apparent  utiUty  of  various  innovative 
technologies  for  the  instruction  of 
children,  in  both  special  and  general 
education.  Some  examples  include  word 
processing  and  desk-top  publishing, 
computer-assisted  instruction  and 
assessment,  hypermedia  (i.e.,  computer 
control  of  multiple  media),  local  area 
networks  and  networked  instructional 
management  systems, 
telecommunications  and  distance 
learning,  and  various  video-based 
systems  (e.g..  VCR's.  cam-corders. 
interactive  laser-disc  or  cd-rom). 

Simultaneously,  other  repcMis  have 
identified  and  examined  an  array  of 
organizational  professional,  and 


material  foctors  that  promote  or  impede 
the  optimal  use  and  impact  of 
technological  innovations  in  education. 
These  factors  include,  for  example:  the 
availability  of  special  training  and 
ongoing  technical  assistance  for  staff: 
adrninistrative  support  and  staff 
involvement  in  planning  and 
implementing  innovations;  availability, 
accessibility,  and  suitability  of 
equipment  and  materials;  and 
congruence  between  the  nature  of  the 
innovative  application  and  the 
curricular  and  instructional  needs  of  the 
students. 

Related  studies  have  shown  that  the 
needs  of  students  with  disabilities  are 
sometimes  ignored  during  school  or 
district  planning  for  technology 
acquisition.  Equipment  and  resources 
are  often  unavailable  or  inadequate  to 
meet  the  special  needs  of  these  students. 
Typically,  special  and  general  education 
staff  have  neither  collaborated  in 
decision  making,  nor  been  offered  the 
particidar  guidance,  training,  or 
technical  support  necessary  to  make  the 
most  efficient  or  appropriate  use  of 
innovative  educational  technologies. 

These  conditions  do  not  provide  fair 
examinations  or  demonstrations  of  the 
potential  benefits  of  new  approaches  for 
children  with  disabilities  in  the  full . 
range  of  educational  settings.  Lacking 
conq>eIling  and  convincing  examples  of 
the  potential  value  of  technological 
enhancements  in  education,  many 
administrators  and  teachers  are 
understandably  reluctant  about 
adopting  these  new  approaches.  There 
is  growing  concern  that  the  schools 
could  pull  back  and  lose  interestin 
technological  innovations  before  their 
full  potential  can  be  realized. 

Even  where  successful  examples  of 
technology-assisted  education  have 
been  conducted  in  particular 
classrooms,  schools,  or  districts, 
additional  evaluatran  is  necessary  to 
examine  and  document  the  features  that 
contribute  to  effective  use  of  innovative 
technologies.  Refinement  and  modeling 
of  such  innovations  are  needed  to 
provide  compelling  and  convincing 
evidence  of  die  benefits  to  be  derived 
from  these  technology  innovations. 

Purpose 

The  purpose  of  the  projects  is  to 
demonstrate,  evaluate,  and  document 
innovative  uses  of  technology,  under 
optimal  conditions,  to  improve  the 
education  of  children  with  disabilities. 
Each  project  must  concentrate  on  a 
specific  application  of  technology,  or 
combination  of  applications,  that  special 
educators  and  researchers  believe  can 
expand  the  learning  accomplishments  of 
children  with  disaUlities.  the  targeted 


skill  must  be  deariy  defined  and  the 
evaluation  must  document  (1)  The 
relative  impact  on  educational 
improvement  resulting  from  use  of  the 
technology;  and  (2)  the  methods  and 
materials  required  for  successful 
implementation  of  the  innovative 
approach.  Study  sites  must  be  schools  or 
school  districts  where  administrators 
and  teachers  have  committed 
themselves  to  improving  education 
through  exploration  of  innovative 
approaches,  and  to  a  planned  effort  that 
incorporates  staff  development,  material 
resources,  monitoring,  and  evaluation. 
Projects  must  determine  the  benefits  of 
technology  use.  as  well  as  the  observed 
limitations  or  areas  where  technological 
approaches  show  marginal  utility. 

Project  Design 

The  grantees  must  design  a  full-scale 
implementation,  or  expand  an  existing 
implementatioo.  of  particular 
instructional  applications  of  innovative 
technology,  incorporating  material  and 
human  resources  that  are  expected  to 
demonstrably  enhance  the  learning  of 
children  with  disabilities.  Planning  and 
management  of  the  innovation  must 
involve  participation  by  both 
administrators  and  teachers.  Staff  must 
receive  appropriate  training  and 
technical  support  Materials  and 
equipment  must  not  only  be  sufficiently 
available  and  accessible  but  to  the 
decree  possible,  they  must  be  state-of- 
the-art  so  that  the  impact  of  the 
technological  innovation  can  be 
heightened  Over  the  course  of  each 
project  some  of  these  resources  must  be 
varied  (or  timed) — across  groups  of 
participants — ^to  provide  comparison 
measures  for  various  implementation 
features. 

The  particular  procedures,  features, 
resources,  and  practices  that  contribute 
to  effective  hnfiementation  of  specific 
applications  of  technology  and  media 
must  be  determined.  Projects  must 
address  some  or  all  of  the  following 
questions: 

•  What  are  the  skills,  competencies, 
knowledge,  behaviors,  or  concepts  that 
are  addressed  and  affected  through  this 
application  of  technology? 

•  What  is  the  learning  benefit  for 
children  with  disabilities  that  is 
associated  with  the  innovative 
approach? 

•  What  other  benefits  can  be 
attributed  to  use  of  the  innovative 
approach,  e^.,  in  student  motivation, 
enrichment  self-concept,  socialization? 

•  What  is  the  impact  on  teachers  and 
classroom  management  (i.e..  do 
technologies  eniwnoe  the  individualized 
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tailoring  of  instruction  for  students  with 
disabilities  in  integrated  settings}? 

•  Under  what  implementation 
conditions  (amount  of  staff  preparation, 
adequacy  of  resources,  etc.)  can 
different  outcomes  be  anticipated? 

•  With  what  types  or  levels  of 
disabihty,  age,  grade,  and  particular 
instructional  needs,  is  a  particular 
application  most  appropriately  used? 

•  What  are  the  particular  features  of 
material  resources  (hardware,  software, 
peripherals,  supplies,  etc.)  that  enhance/ 
inhibit  the  success  of  the  approach? 

Methods.  The  project  must  conduct 
qualitative  or  quantitative  evaluations, 
or  both,  to  establish  the  benefits,  as  well 
as  identify  the  limitations  of  the 
technological  innovations.  The 
evaluations  must  be  used  to  reHne 
approaches  and  document  benefits  and 
limitations. 

Each  project  must  conduct  three 
stages  of  operation: 

(1)  Planning  of  the  implementation, 
including  collaboration  among  staff; 
design  of  evaluation  activities; 
acquisition  of  necessary  equipment; 
initial  training;  baseline  measures  (pre- 
implementation). 

(2)  Full-scale  implementation  (may  be 
in  stages);  technical  assistance; 
monitoring;  documentation,  and  initial 
analyses;  formative  evaluation  and 
reHnement  of  approaches. 

(3)  Continued  implementation:  fmal 
evaluations  and  refmements; 
documentation  of  visibly  compelling 
demonstrations  of  the  utility  and 
effectiveness  of  technological 
innovations  in  instruction: 
dissemination  of  video,  materials, 
implementation  guidelines,  and  reports. 

An  additional  six-month  option,  to  be 
funded  at  the  Department's  discretion, 
must  be  included  in  the  proposed 
project.  This  option  period,  if  funded, 
would  be  used  to  provide  for 
collaboration,  and  dissemination 
activities,  including  a  meeting  of  the 
grantees  in  Washington,  DC 

Collaboration.  Applicants  may  form 
teams,  e.g.,  of  researchers  and 
practitioners,  to  address  the  requirement 
that  the  project  be  conducted  in  the 
context  of  ongoing  instructional 
programs  in  school  district  settings. 
"Challenge  grants"  including  matching 
or  in-kind  contribution  of  state-of-the-art 
equipment  or  materials  from,  for 
example,  vendor  groups  or  associations 
are  encouraged. 

Four  cooperative  agreements  are 
plaimed,  each  targeting  one  or  more 
specific  applications  of  innovative 
technology  for  instruction  of  children 
with  disabilities.  Projects  must 
cooperate  in  sharing  conceptual 
frameworks  and  developing  similar 


understandings  of  outcomes.  In  order  to 
facilitate  such  cooperation,  projects 
must  budget  for  one  group  meeting  each 
year.  In  addition,  projects  must  budget 
to  attend  the  annual  two-day  research 
project  directors  meeting  held  in 
Washington,  DC  each  year.  These 
meetings  will  allow  the  projects  to 
develop  coherent  conceptions  of  optimal 
implementations  of  instructional 
technology,  to  be  communicated  to 
practitioners,  researchers,  and  decision 
makers. 

Products  and  Dissemination.  These 
projects  must  provide  in-depth 
documentation  of  effective  innovative 
uses  of  technology  for  educating 
children  with  disabilities.  By  focusing  on 
particular  technology  uses,  and  by 
providing  the  human  and  material 
resources  that  would  optimize  effects, 
the  projects  are  intended  to  provide 
compelling  and  convincing  evidence  of 
the  educational  value  of  technology. 
Documentation  must  clearly  defme  and 
scrutinize  the  benefits  of  particular 
approaches  and  conditions,  as  well  as 
their  limitations.  To  ensure  that  the 
information  obtained  in  this  project  is 
shared  with  practitioners,  dissemination 
plans  and  products  must  target 
administrators  and  teachers.  To  make 
the  information  directly  useful  and 
usable,  dissemination  materials  must 
present  concrete  examples,  specific 
procedures,  and  instructions  for 
adaptation  to  other  settings.  To  heighten 
the  visibility  of  specific  applications  of 
technology,  video-recording  must 
provide  additional  documentation  and 
supplement  the  other  cogent,  concise, 
and  highly  usable  materials  for 
dissemination.  Copies  of  all 
dissemination  products  must  be 
provided  to  the  two  centers  on 
technology  sponsored  by  the  Office  of 
Special  Education  Programs  (Center  to 
Advance  the  Use  of  Technology,  Media, 
and  Materials  in  Specially  Designed 
instruction  for  Children  with  Disabilities 
and  the  Center  to  Advance  the  Quality 
of  Technology,  Media,  and  Materials  for 
Providing  Special  Education  and  Related 
Services  to  Children  with  Disabilities). 

Title  of  Program:  Program  for  Children 
and  Youth  With  Serious  Emotional 
Disturbance 

CFDA  No:  84.237 

Purpose:  The  purpose  of  this  program 
is  to  support  projects  designed  to 
improve  special  education  and  related 
services  to  children  and  youth  with 
serious  emotional  disturbance.  Types  of 
projects  that  may  be  supported  under 
this  program  include,  but  are  not  limited 
to:  research,  development,  and 
demonstration  projects. 


Proposed  Priority:  The  Secretary 
proposes  to  establish  the  following 
priority  for  the  Program  for  Children  and 
Youth  with  Serious  Emotional 
Disturbance,  CFDA  No.  84.237.  In 
accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR.  34  CFR 
75.105(c)(3)).  the  Secretary  proposes  to 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priority;  that  is.  the 
Secretary  proposes  to  select  for  funding 
only  those  applications  proposing 
projects  that  meet  this  priority. 

Priority:  School  Preparedness  for 
Promoting  the  Personal  and  Social 
Development  of  Students  With 
Emotional  and  Behavioral  Problems 
Including  Those  With  Serious 
Emotional  Disturbance  (CFDA  84.237) 

Issue 

A  reorientation  by  our  Nation's 
schools  is  needed  in  their  fundamental 
approach  to  addressing  the  diverse  and 
complex  patterns  of  psychological  and 
social  behavior  presented  by  children, 
including  those  with  serious  emotional 
disturbance.  This  reorientation  must 
include  reform  initiatives  that  promote 
the  personal  and  social  development  of 
children  through  the  systematic  and 
proactive  design  and  delivery  of 
curricula,  instruction,  and  support 
services  including  services  provided  by 
other  agencies. 

A  major  focus  of  the  educational 
reform  movement  has  been  the  critical 
need  to  improve  the  academic 
performance  of  our  Nation's  students.  In 
doing  so,  reform  initiatives  have 
addressed  the  improvement  of  curricula, 
instruction,  classroom  management,  and 
accountability  in  the  education  system. 
Other  initiatives  have  focused  on 
removing  barriersjo  improved  academic 
performance  such  as  the  lack  of  school 
discipline.  The  breadth  of  educational 
reforms  being  considered  and 
implemented  by  our  Nation's  schools 
reflect  their  diversity  in  student  bodies, 
educational  practices,  professional 
beliefs,  organizational  history, 
community  values,  financial  resources 
and  foremost,  their  self-assessment  of 
need.  However,  a  potential  unintended 
side  effect  of  these  reform  initiatives 
may  be  to  divert  not  strengthen,  the 
preparedness  and  capacity  of  schools  to 
effectively  meet  the  unique  and  diverse 
psychological  and  social  behavioral 
needs  of  students. 

Although  academic  performance 
remains  a  primary  goal  of  education, 
schools  also  have  a  role  to  play  along 
with  other  community  agencies,  in  the 
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developowot  of  students  wbo  are 
psycbologicaUy  and  socially  ready  to 
participate  mm  productive  citizens  in 
society.  Thar*  is  little  evidence  to 
suggest  however,  that  personal  and 
social  development  is  aa  automatic  by- 
product of  students'  educational 
experiences.  Qumic  depression  is 
experienced  by  increasing  numbers  of 
stud^its.  suidde  rates  among  teenage 
students  are  increasing  and  many 
students  exhibit  difficulties  in  building 
and  maintaining  family  and  peer 
relations.  Sdiods.  families, 
communities,  and  mental  health  and 
other  support  service  providers,  as  a 
part  of  echicational  reform,  have  not 
developed  a  proactive  approach 
towards  thssa  and  other  psychological 
and  sodal  needs  of  our  Nation's 
children  and  youth. 

Backgroand 

TraditionaUy.  the  orientation  of 
schoote  has  been  that  the  persona!  and 
social  development  of  children  lay 
outside  their  scope  <rf  responsibility, 
residing  with  ottier  agencies  or  parents. 
Predominately,  schools'  role  wini 
respect  to  adfutment  has  been  that  of 
the  ccmtrol  and  management  of  chronic. 
proMds  udMvfof • 

The  orientation  results  in  tfie 
provision  or  modtfication  of  cnrricula, 
instruction  and  support  services  ^t 
will  reduce  tka  anti-social  or 
maladapthw  behavior.  Disturbed  or 
distmbtag  beiiavkirs  are  interpreted  as  a 
disdpHnary  probless.  Concomitantly, 
school  interveatioos  emphasise 
clarificatiaB  of  rales,  estabUsfaing 
conseqasBoes,  and/or  removing  the 
student  froat  tiM  instructional  setting. 

In  soma  iastascea,  sdiools  provide 
cooBseHng  aad  involve  parents  to  assist 
in  nansqiing  or  oontooUing  their  child's 
bdiavtor.  Yet  ttiese  efforts  tend  to  be 
limited  and  reactive  in  nature  and  are 
implemanled  only  flawing  chronic 
reoccofrencas  of  problems.  (e.g..  course 
failure,  traaacy.  iad  bdiavioral 
inddnts).  it  iuts  been  estimated,  for 
example,  that  only  43  percent  trf  onr 
Nation's  adioob  provide  psychological 
servicea.  Too  often,  sdioots  do  not 
provide  wptdBc  edacational  experiences 
(through  curricala.  instructional 
strategies  and  other  support  services) 
that  explicitly  promote  the  personal  and 
social  development  <rf  youtft 
con^eraented.  where  necessary,  with 
prograau  aad  sarvioes  that  prevent  or 
treat  significant  MBOtiooal  or  behavioral 
problans. 

^lecial  education  proarams  and 
services  for  children  «vitti  seiioua 
emotional  distuibanca  have  been  one  of 
the  ways  in  which  sdiools  provide 
systematic  but  reactive  intervention. 


These  interventions  predominantly 
entail  cognitive  and  social-behavioral 
programs  emphasizing  self-management 
skiLb.  The  special  education  program 
itself  represents  one  of  the  few 
stratagies  schools  employ  as  an 
"intervention"  to  change  or  manage 
maladaptive  behavior. 

To  aoiieve  better  outcomes  for  all 
students,  schools,  families,  communities, 
and  mental  health  and  other  support 
service  providers  must  develop  a  basic 
orientation  that  goes  beyond  stating  as  a 
goal  that  dtildren  should  exit  school  as 
participating  young  adults.  Schools  and 
communities  must  be  prepared  to 
proactively  ad<h«ss  the  emotional  and 
behavioral  diversity  of  aU  students.  A 
proactive  approadi  requires  schools  to 
accept  respoRsttiility  and  accountability 
for  students  who  are  academically  and 
cult<»ally  literate,  and  personally  and 
sodaUy  devekmed.  TIm  active 
participation  «  parents,  teachers, 
administrators  and  oomouaity  agencies 
will  ba  teq«rired  to  deUw  proactive, 
positively  orkntod  canicala.  and 
support  services  to  all  cfaikken. 
including  those  with  serious  emotional 
disturbance.  This  reorienlatioa  to  focus 
on  ^lat  positive  outcomes  are  wanted 
ratiwr  than  what  negative  outcomes  are 
to  be  eliminated  would  significantiy 
affect  the  nature  of  cuirtcula. 
instruction,  and  support  services  needed 
to  foster  personal  and  social 
development  of  students.  Educational 
reform  initiatives  desiyied  to  effect  such 
a  reorientation  hi  their  current 
fundamental  approach  must  embody:  a) 
general  education's  commitment  to  the 
goal  that  schools  will  embrace  the 
outcome  ttiat  youth,  including  those  with 
serious  emotional  dSsturbance.  will  exit 
prepared  to  meet  the  personal  and 
sodal  demands  of  post-school 
environments;  and  b)  schools' 
preparedness  in  collaboration  with 
families  and  other  support  service 
provides  to  dehver  the  necessary 
curricula,  instruction,  and  services  to 
adtievo  this  goal. 

Although  provided  as  a  reactive 
interventton.  special  education  may  be 
considered  as  a  bottom-up  change  agent 
for  focusing  general  odocattoa  on  tiia 
need  for  astabUshing  a  broader  array  of 
outcomes  than  acadtsaic  petConnanca. 
Individuaiiiad  goals  and  desired 
outcomes  far  cfaildrBa  with  disabihties 
oAea  iadada  personal  and  social 
develqpnent  and  Ufa  skiUa  for  adult 
life.  As  a  bottaa-up  cfaanaa  agent 
special  aduaatioa  should  nnction  to 
influeaoe  the ' 
educatioa  sarvioea  and  the 
iaoofparation  of  a  broader  array  of 
outcooMs  as  evidanoed  in  special 
education  i^ograms.  However. 


experienos  has  demonstrated  that  the 
provision  of  special  education  programs 
and  services  to  children  with  serious 
emotional  disturbaaoe  has  not 
significantly  broadened  schools' 
commitment  or  preparedoesa  to 
proactively  plan  and  deliver  positively 
oriented  curricula,  taMtrvction  and  other 
support  services  needed  to  achieve  the 
personal  and  social  ad^stment  of 
children. 

Purpose 

The  purpoae  of  this  priority  is  to 
support  up  to  4  projects  for  up  to  36 
months  to  reatkat  aad  prepare  schools 
in  collaboration  with  fusilies^nd  other 
support  service  prevkfais  to  provide 
schoolwide.  pvoactlva.  positively 
oriented  cuiiJiAihuB.  instruction,  and 
support  services  aeedad  to  assist 
students  with  amotioaal  aad  behavioral 
problems,  induding  serious  emotiooal 
disturbanoa.  to  exit  sdMiols  prepared  to 
meet  the  personal  aad  social  donands 
of  post-sdiod  envireanwnts.  The 
priority  rspreseats  a  tap-down  change 
strategy  in  which  the  spadal  education 
and  related  needs  of  chiUrsn  with 
emotional  and  bekavioral  problems, 
including  serious  amotiooal  disturbance, 
are  addressed  by  chsngiag  schools' 
basic  orientation  In  terms  of 
commitment,  responsibility,  and 
collaboration  with  other  support  service 
providers,  to  promote  ttie  personal  and 
social  development  of  children  with 
emotional  «id  behavioral  problems, 
including  serious  eoMHional  disturbance. 

Projects  most  not  represent  piecemeal, 
reactive  interveatiens  for  diildren 
presenting  challenging  behaviors,  but 
rather  a  comprehensive  restructuring  of 
school  curricula,  instruction,  and 
support  services  based  on  a  broader 
conceptoaUzation  of  educational  goals 
and  outcomes.  The  delivery  of  the 
curricula,  instruction,  and  support 
services  must  be  desipied  to  meet  the 
needs  of  children  «rith  diverse  needs 
and  conditions  within  the  schod 
building.  These  profects  are  to  provide 
the  broader  curricula,  instructional,  and 
support  service  context  within  which 
services  to  children  with  emotional  and 
behavior  prdiLems.  inckading  serious 
emotional  disturbance,  are  a  k)gical 
extension  of  aducaUonal  experiences 
and  support  dasigoad  to  proNDOte  Uie 
personal  and  sodal  development  of 
children. 

These  profacts  must  be  driven  by 
operational  deflailiaBS  of  outcomes 
assodatad  with  childreo's  personal  and 
social  4ievekipiBent  Personal  and  social 
developmeal  are  dwraderiatics  of  an 
ioctividttal  who  Is  aentally  healthy, 
sodally  competent  cespMtsible.  and 
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adaptive  within  an  ever  changing 
environment.  Projects  may  include  other 
outcomes  considered  by  society  to 
indicate  that  an  individual  is  personally 
and  socially  developed  such  as  caring. 
These  educational  outcomes  must 
provide  the  anchor  for  designing, 
developing  and  providing  school-wide, 
proactive,  positively-oriented,  curricula, 
instruction,  and  support  services  needed 
for  children  with  emotional  and 
behavioral  problems,  including  those 
with  serious  emotional  disturbance. 

The  projects  must  use  research  and 
practice  validated  interventions  and 
strategies  for  promoting  the  personal 
and  social  development  of  children  with 
emotional  and  behavioral  problems, 
including  emotional  disturbance.  These 
projects  must  focus  on  designing  and 
developing  the  broad  developmental' 
curricular  design  with  in  which  the  more 
micro  or  targeted  interventions, 
strategies,  and  program  features  that 
have  proven  successful  for  fostering 
positive  personal  and  social 
development  can  be  incorporated.  For 
example,  the  socio-emotional  outcome 
of  responsibility  must  be  conceptualized 
as  having  a  self  and  other  component.  It 
may  also  include  a  community  or 
national  component.  Specific  curricula, 
instructional  strategies,  and  other 
support  services  must  be  designed, 
developed  and  provided  through  the 
project  within  the  general  education 
environment. 

The  project  must  determine  and 
address  the  feasibility  of  designs  for 
schools  to  implement  and  coordinate 
with  other  community  agencies  and 
families  the  delivery  of  a  school-wide, 
proactive,  positively  oriented  array  of 
educational  experiences  and  support 
services.  These  educational  experiences 
and  support  services  must  collectively 
address  the  challenge  and  diversity  of 
mental  health,  psychological,  and  social 
characteristics  that  children  with 
emotional  and  behavioral  problems, 
including  emotional  disturbance,  present 
to  schools. 

Activities 

1.  Identifying  and  Defining  Outcomes. 
Each  project  must  identify  and  define 
outcomes  related  to  personal  and  social 
development.  Personal  and  social 
development  are  characteristics  of  an 
individual  who  is  mentally  healthy, 
socially  competent,  responsible,  and   ^ 
adaptive  within  an  ever  changing 
environment  In  addition,  other 
outcomes  such  as:  social  perceptiveness, 
social  relationships,  social  interactions, 
or  caring  might  be  considered.  The 
identification  and  definition  of  these 
outcomes  must  involve  the  participation 
of  school  policymakers,  administrators. 


faculty,  parents,  individuals  with 
disabilities,  community  agency 
representatives,  students,  and 
researchers.  This  activity  must  be  the 
basis  for  designing  of  curricula  content, 
instruction,  and  support  services.  Each 
project  must  document  the  rationale  and 
issues  raised  related  to  each  outcome 
construct  identified.  In  addition,  each 
project  must  develop  means  for 
measuring  these  outcomes. 

2.  Designs  for  Reorienting  and 
Developing  School  Capacity.  School 
administrators,  faculty,  bargaining  unit 
representatives,  parents,  community 
agency  representatives,  and  researchers 
must  be  involved  in  identifying  how 
school  capacity  must  be  reoriented  to 
proactively  promote  the  personal  and 
social  development  of  children  with 
emotional  and  behavioral  problems, 
including  those  with  serious  emotional 
disturbance.  Enhancing  the 
preparedness  and  capacity  of  schools 
requires  the  design  and  development  of 
comprehensive  curricula,  instruction, 
and  support  services  to  achieve  the 
desired  outcomes.  In  addition, 
reorienting  schools  will  require  changes 
in  school  climate,  faculty  attitudes, 
teacher  skills,  staff  and  student  support 
ser\'ices,  parent  participation,  and 
collaboration  with  other  community 
agencies. 

A  synthesis  of  the  research  literature 
related  to  each  outcome  must  be 
conducted  to  identify  support  for  the 
types  of  educational  experiences  and 
support  services  likely  to  be  required  in 
school,  at  home,  and  in  the  commimity 
to  achieve  the  desired  personal  and 
social  development  outcomes.  A 
conceptual  framework  for  curricula 
design  must  be  developed  to  accompany 
the  establishment  of  personal  and  social 
development  outcomes.  The  synthesis 
and  framework  will  provide  the 
direction  and  parameters  for  guiding  this 
curriculum  development  initiative. 

3.  Developing  Curricula.  Each  project 
must  develop  a  comprehensive 
curriculum  spanning  all  grades  within  a 
building.  It  must  encompass  a 
comprehensive  array  of  positively- 
oriented  learning  experiences  with 
provision  for  the  varied  levels  of 
practice  intensity  for  acquisition, 
transfer,  and  generalization  needed  for 
children  with  emotional  and  behavioral 
problems,  including  children  with 
serious  emotional  disturbance,  to 
achieve  the  desired  outcomes.  The 
curriculum  development  initiatives 
undertaken  by  these  projects  must 
address  the  needs  of  the  full  diversity  of 
student  needs,  including  those  with 
serious  emotional  disturbance. 


4.  IwplemenUngiSchool  Capacity 
Building  Initiatives.  Each  project  must 
implement  the  curricula,  instruction,  and 
support  service  initiatives.Hie  school 
reorientation  and  capacity-building 
initiatives  must  be  implemented  to 
support  the  delivery  of  the  curriculum. 
The  development  of  school  capacity  to 
deliver  the  curriculum  must  be  designed 
to  foster  the  education  of  children  with 
emotional  and  behavioral  problems, 
including  those  with  serious  emotional 
disturbance,  in  general  education 
environments.  In  addition,  schools  must 
develop  thO'  capacity  and  provide 
support  to  achieve  desired  outcomes  for 
children  with  emotional  and  behavioral 
problems,  including  those  with  serious     * 
emotional  disturbance.  This  includes, 
but  is  not  limited  to:  staff,  family  and 
student  support;  developing  required 
teacher  skills  for  implementing  the 
curricula  and  instructional  strategies; 
providing  needed  support  services; 
achieving  parent  participation;  and 
obtaining  community  agency  support. 
The  implementation  of  these 
educational  reforms  to  address  the 
personal  and  social  development  of 
children  with  emotional  and  behavioral 
problems,  including  those  with  serious 
emotional  disturbance,  needs  to  be 
implemented  as  part  of  a  school-wide 
initiative. 

5.  Assessing  the  feasibility  of  design 
and  the  effectiveness  of  implementation 
for  enhancing  school  capacity.  Each 
project  must  determine  the  feasibility  of 
design  and  effectiveness  of 
implementation  for  enhancing  school 
capacity  to  develop  the  personal  and 
social  development  of  children  with 
emotional  and  behavioral  problems, 
including  those  with  serious  emotional 
disturbance.  The  evaluation  design  of 
projects'must  assess  the  implementation 
feasibility  and  effectiveness  of  each 
component  of  the  project,  as  well  as.  the 
overall  impact  on  the  school.  Evaluation 
activities  must  develop  measures  of 
personal  and  social  development  as  a 
means  for  determining  curricula, 
instruction,  and  support  service  design 
and  implementation  effectiveness. 
Multiple  perspectives  must  be  obtained 
from  school  administrators  and  faculty, 
parents,  and  community  agency 
representatives. 

6.  Project  Dissemination. 
Dissemination  of  project  information  is 
considered  a  significant  activity  of  the 
project.  Each  project  must  plan  to 
disseminate  information  to  relevant 
audiences  on  local.  State,  and  national 
levels.  Project  design  features  and 
findings  need  to  be  prepared  in  a 
manner  which  is  useful  to  others 
considering  such  reform  initiatives.  Each 
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project  needs  to  have  developed  and 
made  available  their  educational 
outcomes,  measures,  and  curriculum 
design(8).  These  materials  need  to  be 
made  available  to  appropriate 
professional  associations  for  inclusion 
in  their  communication  systems. 

Project  Directors  must  budget  and 
plan  to  attend  the  two  day  Project 
Directors'  meeting  to  be  held  in 


Washington.  D.C.  each  year  of  the 
project.  In  addition,  a  second  meeting 
will  be  scheduled  at  the  end  of  year  1 
for  each  project  to  share  their  approach, 
designs,  and  initial  experiences. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.023.  Research  in  Education  of 
Individuals  with  Disabilities  Program:  8S.1S0. 
Special  Studies  Program:  84.iaa  Technology, 
Educational  Media,  and  Materials  for 


Individuals  with  Disabilities  Program:  and 
84.237.  Program  for  Children  and  Youth  with 
Serious  Emotional  Disturi>ance) 

Dated:  October  B,  1991. 
Lamar  Alexander, 
Secretary  of  Education. 
[PR  Doc.  92-1945  Filed  1-27-02: 8:45  am] 
grnim  coot  ( 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25CFRPart11 

RIN  107»-ACe4 

Law  and  Order  on  Indian  Reservations 

November  IB,  1991. 

AOENCY:  Bureau  of  Indian  Aff'^irs. 

Interior. 

action:  Final  rule. 


;  The  Bureau  of  Indian  Affairs 
(BIA)  amends  the  regulations  contained 
in  25  CFR  part  11  to  add  the  Musicogee 
Area  1  ribes  (Eastern  Oklahoma]  to  the 
list  of  "Indian  reservations"  in  §  11.1(a) 
where  Courts  of  Indian  Offenses  are 
established  to  render  law  and  order 
over  "Indian  Country",  within  the 
meaning  of  18  U.S.C.  1151.  outside  the 
jurisdiction  of  state  courts  insofar  as 
offenses  committed  by  Indians  are 
concerned.  It  is  necessary  to  establish  a 
Court  of  Indian  Offenses  for  the 
Muskogee  Area  in  order  to  protect  lives 
and  property  until  the  question  of  state 
jurisdiction  is  resolved. 
EFFECTIVE  DATE:  January  28, 1992. 
FON  FURTHER  INFORMATION  CONTACT: 
Dennis  Springwater,  Assistant  Area 
Director,  Muskogee  Area  OfRce,  Bureau 
of  Indian  Affairs,  Old  Federal  Building 
and  Courthouse,  Muskogee,  OK  74401; 
Telephone  (918)  e87-238Vor  FTS  73ft- 
1281;  or  Hilda  A.  Manael  Chief,  Division 
of  Tribal  Government  Services,  Office  of 
Tribal  Services,  Bureau  of  Indian 
Affairs,  1849  C  St.,  NW.,  MS  2612-MIB. 
Washington,  DC,  200240-4001.  at  (202) 
208-7446  or  FTS  268-7446. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  amendment  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  25  U.S.C.  2  and  9;  and 
25  U.S.C.  13,  which  authorizes 
appropriations  for  "Indian  judges."  See 
Tillet  V.  Model,  730  F.  Supp.  381  (W.D. 
Okla.  1990)  aff'd931  F.2d  636  (10th  Cir. 
1991).  This  final  rule  is  published  in 
exercise  of  the  rulemaking  authority 
delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  in  the  Departmental 
Manual  at  209  DM  8. 

Proposed  amendments  were  published 
May  16, 1991.  for  public  comment.  One 
comment  was  received  that  pertained 
strictly  to  the  Muskogee  (Creek) 
Nation's  tribal  court  jurisdiction  and 
development  of  a  court  system  using 


Indian  atandards  that  rely  on  tribal 
customs  and  traditions  and  allow  for 
translators  and  expert  interpreters  for 
tribal  members  with  limited  English- 
speaking  abilities.  This  comment  should 
be  more  appropriately  addressed  when 
25  CFR  part  11  regulations  are  amended 
in  their  entirety. 

Recent  decisions  by  both  federal  and 
state  courts  have  raised  serious 
questions  whether  the  State  of 
Oklahoma  possesses  criminal 
jurisdiction  over  offenses  committed  by 
Indians  on  certain  Indian  lands  in  the 
former  Indian  Territory,  the  historic 
realm  of  the  five  Civilized  Tribes,  and 
what  now  constitutes  40  counties  in 
eastern  Oklahoma,  within  the 
jurisdiction  of  the  Muskogee  Area  Office 
of  the  Bureau  of  Indian  Affairs  (BIA). 
For  example,  a  recent  decision  of  the 
U.S.  Court  of  Appeals  for  the  10th 
Circuit,  Ross  v.  Neff,  905  F.2d  1349  (June 
4, 1990),  held  that  state  law  enforcement 
officers  had  no  authority  to  arrest  an 
Indian  for  an  offense  committed  on 
Indian  tribal  lands  in  Adair  County, 
Oklahoma.  Consequently,  some  state 
officials  have  been  reluctant  or 
unwilling  to  prosecute  Indian  crimes 
committed  on  Indian  lands. 
Furthermore,  none  of  the  Indian  tribes  in 
the  Muskogee  Area  have  a  tribal  court 
currently  exercising  criminal  jurisdiction 
over  misdemeanors  committed  by 
Indians  on  Indian  lands.  In  addition  to 
the  40  counties  of  the  former  Indian 
Territory,  Osage  County  is  also  under 
the  jurisdiction  of  the  Muskogee  Area, 
and  the  State  of  Oklahoma  has  been 
held  to  lack  criminal  jurisdiction  over 
Indians  committing  crimes  in  Indian 
Country  in  that  county  as  well.  [State  v. 
Burnett,  671  P.2d  1165  (Ok.  Crim.  app. 
1983)). 

Thus,  it  is  immediately  necessary  for 
the  BIA  to  establish  a  court  of  Indian 
Offenses  for  the  Muskogee  Area  to 
protect  the  lives,  persons,  and  property 
of  people  residing  on  Indian  counby 
lands,  until  the  question  of  state 
jurisdiction  is  finally  resolved  or  until 
the  local  Indian  tribes  establish  tribal 
courts  to  exercise  criminal  jurisdiction 
over  their  own  members.  Judges  of  the 
Court  of  Indian  Offenses  shall  be 
authorized  to  exercise  all  the  authority 
provided  under  25  CFR  part  11,  induding 
issuance  of  arrest  and  search  warrants 
pursuant  to  25  CFR  11.14  and  11.16  and 
section  4(2)(A)  of  the  Indian  Law 
Enforcement  Reform  Act  of  1900,  Public 
Law  101-379. 104  Stat.  473  (August  la 


1990).  OfHcials  of  the  BIA  have 
established  a  provisional  Court  of 
Indian  Offenses  pursuant  to  25  CFR 
11.3(f)  for  the  Muskogee  Area  to  address 
this  law  enforcement  need. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  signiffcant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  efse?.). 

The  Department  of  the  Interior  has 
determined  that  this  final  rule  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

This  final  rule  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

The  primary  author  of  this  document 
is  Tim  Volbnann,  Regional  Solicitor. 
Southwest  Region,  U.S.  Department  of 
the  Interior,  333  W.  4th  Street,  room 
3066,  Tulsa,  OK  74103;  Telephone  (918) 
581-7502;  FTS  745-7502. 

List  of  Subjects  in  25  CFR  Part  11 

Courts,  Indians — law.  Law 
enforcement,  Penalties. 

For  reasons  set  out  in  the  preamble, 
part  11  of  title  25,  Chapter  I  of  the  Code 
of  the  Federal  Regulations  is  amended 
as  set  forth  below. 

PART  1 1— LAW  AND  ORDER  ON 
INDIAN  RESERVATIONS  [AMENDED] 

1.  The  authority  citation  for  25  CFR 
part  11  continues  to  read  as  follows: 

Authority:  R.S.  463: 25  U.S.C.  2.  Interpret  or 
apply  sec.  1,  38  Stat.  586;  25  U.S.C.  20a  unless 
otherwise  noted. 

2.  Section  11.1(a)  is  amended  by 
adding  paragraph  (a)(23)  to  read  as 
follows: 

fll.1    Application  of  regulations  and 
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GUIDE:  RBfviMd  Januaiy  1.  1989 
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U  S./Korea  trade;  adverse  shipping  conditions,  3433 


Federal  Reserve  System 

RULES 

Availability  of  funds  and  collection  of  checks  (Regulation 
CC): 
Expedited  Funds  Availability  Act;  implementation- 
Next  day  and  second  day  availability  checks  extension 
of  holds,  on  exception  basis  and  one  time  notice  of 
exception,  3277 
PROPOSED  RULES 

Availability  of  funds  and  collection  of  checks  (Regulation 
CC): 
Expedited  Funds  Availability  Act;  implementation— 
Nonproprietary  automated  teller  machines  (ATMs): 
deposit  availability  schedules,  3365 

Food  Safety  and  Inspection  Service 

NOTICES 

Poultry  custom  exempt  establishments  oversight;  policy 
change,  3406 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Children  and  Families 
Administration;  Inspector  General  Office,  Health  and 
Human  Services  Department;  Public  Health  Service 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
3435 

inspector  General  Office,  Health  and  Human  Services 
Department 

RULES 

Medicare  and  medicaid  programs: 
Fraud  and  abuse — 
Sanction  and  civil  money  penalty  provisions; 
implementation,  3298 

Interior  Department 

See  also  Indian  Affairs  Bureau;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service 
NOTICES 
National  Environmental  Policy  Act;  implementation,  3438 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Condensers  parts,  and  products  containing  same, 

including  air  conditioners,  for  automobiles.  3437 
Woodworking  accessories,  3437 

Interstate  Commerce  Commiesion 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Mountain  Laurel  Railroad  Co.,  3438 

Norfolk  Soudiem  Railway  Co.,  3438 

Rail  Management  &  Consulting  Corp.  et  al..  3438 

Tomahawk  Railway,  LP..  3439 

Valdosta  Railway.  LP.,  3439 
Railroad  services  abandonment: 

Cliffside  Railroad  Co..  3439 
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Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 
Administration 

RULES 

Privacy  Act:,  3283 

NOTICES 

Pollution  control;  consent  judgments: 

ABCO  Indutries.  Ltd..  et  al..  3440 

Webb.  Fred.  3440 

Labor  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
3442 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

3435 
Meetings: 
Carson  City  District  Grazing  Advisory  Board,  3435 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Minerals  Management  Service 

NOTICES 

Royalty  management: 
Federal  and  Indian  oil  and  gas  leases  estimated  payment 
balances  sufficiency  determination;  accounting 
procedure.  3435 

National  Foundation  on  tlie  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Arts  in  Education  Advisory  Panel.  3443 
(2  documents) 

Literature  Advisory  Panel.  3443 

National  Institute  for  Occupational  Safety  and  HeaWi 
See  Centers  for  Disease  Control 

National  Oceanic  and  Atmosplieric  Administration 

NOTICES 

Permits: 
Foreign  fishing.  3408 

National  Park  Service 

PROPOSED  RULES 

Special  regulations: 
Golden  Gate  National  Recreation  Area,  CA;  bicycle 
routes,  3392 
NOTICES 

Meetings: 
Jimmy  Carter  National  Historic  Site  Advisory 
Commission,  3436 

Nudear  Regulatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Educational  institutions  and  nuclear  power  production 
safety  information.  3444 
Meetings: 
Nuclear  Waste  Advisory  Committee.  3446 
Reactor  Safeguards  Advisory  Committee.  3447 
Regulatory  guides;  issuance,  availability,  and  withdrawal. 
3447 


Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Village.  VA,  3448 

Public  Health  Service 

See  also  Centers  for  Disease  Control 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Adolescent  family  life  demonstration  program,  3506 

Organization,  functions,  and  authority  delegations: 
Food  and  Drug  Administration.  3434 

Science  and  Technology  Policy  Office 

NOTICES 
Meetings: 
President's  Council  of  Advisors  on  Science  and 
Technology,  3448 
(2  documents) 

Securities  and  Excfumge  Commission 

NOTICES 

Meetings: 
Market  Oversight  and  Financial  Services  Advisory 
Committee.  3449 
Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers.  Inc..  3449, 
3451 
(2  documents) 
New  York  Stock  Exchange.  Inc.,  3452 

State  Department 

RULES 
Hostage  relief: 

Hostages  in  Iraq.  Kuwait,  and  Lebanon;  benefits.  3282 
Passports: 
Cancellation  of  all  passports  designated  as  valid  only  for 
travel  to  Israel,  3282 
NOTICES 

Cancelled  passports  endorsed  as  valid  only  for  travel  to 
Israel;  replacement.  3454 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative.  Office  of  United  States 

NOTICES 

Intellectual  property  rights  protection,  countries  denying 
policies  and  practices: 

India,  3457 
Meetings:  «> 

Investment  Policy  Advisory  Committee,  3457 

Services  Policy  Advisory  Committee,  3458 

Trade  Policy  and  Negotiations  Advisory  Committee,  3458 

Transportation  Department 

See  also  Federal  Aviation  Administration:  Federal  Highway 

Administration 
PWOPOSEO  RULES 
Aviation  economic  regulations: 
Technical  amendments.  33An 
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Unitad  StatM  Infonnation  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Private  non-profit  organizations  in  support  of 

international  educational  and  cultural  activities,  3455 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
3458 


1992 


Separata  Parts  In  This  lasiMi 

Part  II 

Environmental  Protection  Agency,  3462 

Part  III 

Environmental  Protection  Agency,  3500 


Part  IV 

Department  of  Health  and  Human  Services,  Public  Health 
Service,  3506 


PartV 

Department  of  Agriculture.  Cooperative  State  Research 
Service.  3512 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  ttte  FEDERAL  REGISTER 
contains  reguiatory  documents  having 
general  applicabiMy  and  legal  effect,  most 
of  wtiich  are  keyed  to  and  codified  In 
the  Code  of  Feoeral  Regulations,  wfiich  is 
put)lished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  Is  sold 
t>y  the  Superintendertt  of  Documents. 
Prices  of  new  books  are  listed  In  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Parts  MO  and  810 

RIN  0580-AA12 

U.S.  Standards  for  Canola 

agency:  Federal  Grain  Inspection 
Service.  USDA. 
action:  Pinal  rule. 

summary:  The  Federal  &ain  Inspection 
Service  (FGIS)  is  establishing  11,8. 
Standards  for  Canola  under  the 
authority  of  the  U.S.  Grain  Standards 
Act,  as  amended  (USGSA).  This  action 
will  result  In  canola  shipped  outside  the 
United  States  being  ofHcially  inspected 
and  weighed,  except  under  certain 
provisions.  Offidal  inspection  and 
weighing  will  be  available,  upon 
request,  for  domestic  shipments.  This 
action  will  provide  uniform  Federal 
inspection  procedures  and  will  facilitate 
marketing  of  the  canola  crop. 
EFFECTIVE  DATE:  February  28, 1992. 
FOR  FURTHER  MFORMATION  CONTACT: 
George  WoUam,  Federal  Grain 
Inspection  Service,  USDA,  room  0632-S, 
Box  96454.  Washington,  DC  2009a-fi454. 
Telephone  (202)  720-0292. 
SUPPIXMENTARY  INFORMATION: 

Executive  Order  12291 

This  Hnal  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  tlie  Order. 

Regulatory  Flexibility  Act  Certification 

John  C.  Foltz,  Administrator,  FGIS, 
has  determined  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  those  persons  that  apply  the 


standards  and  most  users  of  the 
inspection  service  do  not  meet  the 
requirements  for  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5 U.S.C eiO et seq).  Further,  the 
standards  are  applied  equally  to  att' 
entities. 

Informatioa  CoUectioii  and 
Recordkeepiiig  Raquirementa 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  chapter  35)  and 
section  3502  (h)  of  that  Act,  the 
information  collection  and 
recordlceeping  requirements  contained 
in  this  role  have  been  approved  by  OMB 
and  assigned  OMB  No.  0680-0013. 

Badtgroimd 

Production  of  canola  in  the  United 
States  is  increasing.  In  1989  and  1990, 
U.S.  producers  planted  approximately 
75,000  and  100,000  acres  of  canola, 
respectively  (Ref.  1).  This  year 
production  may  reach  200,000  acres  (Ref. 

2). 

Consimier  interest  in  canola  oil  hat 
grown  due  to  its  nutritional 
characteristics.  It  is  low  in  saturated  fat 
(6  percent)  compared  to  com  oil  (13 
percent),  obve  oil  (14  percent),  soybean 
oil  (15  percent),  and  palm  oil  (51 
percent)  (Ref.  3).  Canola  oil  is  also 
characterized  by  a  relatively  high  level 
of  a  monounsaturated  fatty  acid,  oleic 
acid,  and  an  intermediate  level  of  the 
polyunsaturated  fatty  acids,  linoleic  and 
linolenic  acids. 

The  use  of  canola  meal  has  also 
increased  in  the  United  States.  In  1989, 
canola  meal  usage  exceeded  270 
thousand  metric  tons  versus  140 
thousand  metric  tons  in  1985  (Ref.  4).  By 
the  end  of  the  century,  forecasters 
predict  that  the  United  States  will  use 
600  thousand  metric  tons  of  canola  meal 
per  year  (Ref.  5).  Canola  meal  is  used  as 
a  component  of  livestock,  swine,  and 
poultry  rations.  Based  on  nutrient 
content  and  a  unit  weight  basis,  canola 
meal  is  worth  70  to  75  percent  of  the 
value  of  44  percent  soybean  meal  for 
feeding  poultry  and  approximately  75  to 
80  percent  of  the  same  for  feeding  swine 
and  ruminants  (Ref.  6). 

Comment  Review 

As  a  result  of  growing  interest  in 
canola  varieties  of  rapeseed  in  the 
United  States,  FGIS  requested  public 


comments  on  the  need  for  ofTicial  U.S. 
Standards  for  Canola  in  the  May  3. 1991. 
Federal  Register  (56  PR  20374).  FGIS 
received  a  total  of  16  comments  during  a 
60-day  comment  period.  The  comments 
were  submitted  from  all  segments  of  the 
canola/rapeseed  industry  mcluding 
producer  and  trade  associations,  foreign 
associations  and  commissions, 
processors,  producers,  grain  handlers, 
seed/biotechnological  companies,  a  VS. 
senator,  and  an  official  grain  inspection 
agency. 

All  commentors  expressed  strong 
support  for  the  development  of 
standards  as  reflected  by  the  following 
statement  of  the  U.S.  Canola 
Association: 

The  adoption  of  appropriate  U.8.  grading 
•tandords  is  an  tanportani  step  toward 
creating  the  conditions  necessary  to  further 
the  establishment  of  canols  as  a  viable 
commercial  crop.  Setting  standards  that 
reflect  consistency  with  foreign  grading 
factora  and  tolerancM,  particularly  those 
used  in  Canada,  will  encourage  the 
acceptance  of  U.S.-produced  canola  in 
international  trade. 

On  the  basis  of  the  comments  and 
other  availaUe  information.  FGIS  is 
establishing  U.S.  Standards  for  Canola 
under  the  authority  of  the  USGSA,  at 
amended,  to  provide  uniform  Federal 
inspection  procedures  and  to  facilitate 
marketing  of  the  crop.  Under  the 
USGSA,  canola  shipped  outside  the 
United  States  must  be  officially 
inspected  and  weighed,  except  under 
certain  provisions  of  the  USGSA  and' 
S  800.18  of  the  regulations.  Official 
inspection  and  wei^iing  will  be 
available,  upon  request,  for  domestic 
shi|Hnents. 

Dodiage 

Of  the  16  commentors,  5  commentors 
supported  the  inclusion  of  dockage  as  ■ 
grading  factor  at  export. 

Further,  four  commentors  supported 
the  proposed  standards  in  general. 
Three  commentors  opposed  and  two 
commentors  did  not  address  the 
dockage  provision. 

The  five  supporting  commentors 
stated  that  the  inclusion  of  dockage  as  a 
grading  factor  at  export  would  send  a 
clear  message  to  international  buyers 
that  U.S.  canola  is  of  the  highest  quality. 
The  three  commentors  who  opposed  this 
provision,  however,  stated  that  a  grade 
limit  on  export  canola  could  disrupt  the 
movement  of  canola  between  domestic 
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and  export  maricets.  One  coitun^ntor, 
the  National  Grain  and  Feed 
Association,  specifically  stated: 

We  believe  this  will  effectively  create  a 
two-tiered  market  for  canola  in  the  United 
States  that  will  inhibit  the  acceptance  and 
marketing  of  that  commodity  in  this  country. 
The  U.S.  marketing  system  does  not  and 
should  not  distinguish  between  domestic  and 
export  markets  without  clear  and  convincing 
lustification.  In  our  judgment,  justification  for 
neither  has  been  established  in  the  proposal. 

Based  upon  available  infonnation, 
including  6ie  comments  received,  FGIS 
will  not  establish  dockage  grading  limits 
for  exported  canola  at  this  time  because 
this  could  potentially  increase 
unnecesgarily  the  handling  costs  in  the 
export  market.  FGIS  believes,  however, 
that  information  about  the  percentage  of 
dockage  conveys  important  quality 
information  to  both  buyers  and  sellers  of 
canola.  As  a  result,  FGIS  will  report  the 
percentage  of  dockage,  to  the  nearest 
tenth  of  a  percent,  as  part  of  the  overall 
grade  designation  in  accordance  with 
5  810.106  of  the  Official  United  States 
Standards  for  Grain.  i 

Glucostnolate  and  Enidc  Add 
Monitoring 

Five  commentors  supported  FGIS' 
proposal  to  require  that  each  canola 
inspection  for  grade  include  screening 
for  glucosinolates.  Furthermore,  they 
supported  FGIS'  proposal  to  monitor  a 
percenrage  of  all  canola  inspections  for 
glucosinolate  and  erucic  acid  levels  to 
identify  any  specific  incidence  where 
non-canola  varieties  of  rapeseed  are 
represented  as  canola.  Five  commentors 
generally  supported  the  proposed 
standards.  One  commentor  did  not 
oppose  screening  for  glucosinolates  but 
questioned  whether  a  rapid,  inexpensive 
screening  method  exists. 

FGIS  will  use  the  00-Dip-Test 
developed  at  the  Institute  for  Plant 
Breeding,  University  of  Gottingen. 
Germany,  to  screen  each  canola  sample 
for  glucosinolates.  The  test  is  both  rapid, 
requiring  only  several  minutes  to 
perform,  and  inexpensive.  Those  lots 
which  test  high  for  glucosinolates  will 
be  graded  as  not  standardized  grain. 

Due  to  the  current  absence  of  a  rapid 
screening  method,  FGIS  will  not 
routinely  test  canola  lots  for  erucic  acid 
content  as  part  of  the  inspection  for 
grade.  Except  in  those  instances  where 
an  applicant  requests  a  test  for  erucic 
acid  content,  inspectors  will  issue  a 
statement  in  the  "Remarks"  section  of 
official  certificates  indicating  that  each 
lot  was  not  tested  for  erucic  acid 
content 

However,  FGIS  will  monitor  a 
percentage  of  all  canola  inspections  for 
glucosinolate  and  erucic  add  levels. 


FGIS  will  use  this  monitoring  program  to 
identify  any  specific  incidence  where 
non-canola  varieties  of  rapeseed  are 
represented  as  canola. 

Definition  of  Canola 

Two  commenters  stated  that  the 
definition  of  canola  as  proposed  was 
incomplete.  They  proposed  that  instead 
of  stating  that,  "*  *  *  the  air-dried,  oil 
free  meal  shall  contain  less  than  30.0 
micromoles  per  gram  of  glucosinolates," 
the  definition  should  include  the  specific 
glucosinolates  which  are  measured.  One 
of  these  commentors  also  stated  that  to 
be  botanically  correct,  the  definition 
should  refer  to  the  genus  "Brassica"  and 
not  to  the  Brassica  species.  The 
definition  was  originally  proposed  as 
follows: 

Seeds  of  the  Brassica  species  from  which 
the  oil  shall  contain  less  than  two  percent 
erucic  acid  in  its  fatty  acid  profile  and  the  air- 
dried,  oil  free  meal  shall  contain  less  than 
30.0  micromoles  per  gram  of  glucosinolates. 
Before  the  removal  of  dockage,  the  seed  shall 
contain  not  more  than  10.0%  of  other  grains 
for  which  standards  have  been  established 
under  the  United  States  Grain  Standards  Act. 

FGIS  agrees  with  the  comments 
received.  Accordingly,  FGIS  will  revise 
the  definition  of  canola  to  read  as 
follows: 

Seeds  of  the  genus  Brassica  from  which  th6 
oil  shall  contain  less  than  two  percent  erucic 
acid  in  its  fatty  acid  profile,  and  the  solid 
component  shall  contain  less  than  30.0 
micromoles  of  any  one  or  any  mixture  of  3- 
butenyl  glucosinolate,  4-pentenyl 
glucosinolate,  2-hydroxy-3-butenyl 
glucosinolate,  or  2-hydroxy-4-pentenyl 
glucosinolate  per  gram  of  air-dried,  oil  free 
solid.  Before  the  removal  of  dockage,  the  seed 
shall  contain  not  more  than  10.0%  of  other 
grains  for  which  standards  have  been 
established  under  the  United  States  Grain 
Standards  Act. 

Stones.  Ergot.  Sderotinia,  and  Garlidcy 
Canola 

One  commentor  voiced  specific 
approval  for  the  proposed  grade  limits 
for  ergot  (0.05%  for  U.S.  Nos.  1,  2,  and  3) 
and  sderotinia  (0.05%,  0.10%.  and  0.15% 
for  U.S.  Nos.  1, 2.  and  3.  respectively). 
Another  commentor  stated  that  the 
grade  limits  for  sderotinia  may  be  too 
low  and  are  not  consistent  with  the 
Canadian  grade  limits.  The  limits  for 
sderotinia  and  ergot  as  proposed  and 
made  final  here  are  consistent  with  the 
Canadian  export  grade  requirements  for 
canolaV  rapeseed. 

Two  commentors  stated  that  the 
proposed  limit  of  0.10%  on  stones  for  all 
grades  is  inconsistent  with  the  Canadian 
limit  of  0.05%  for  all  grades.  FGIS  agrees; 
and,  to  promote  consistency  between 
the  U.S.  and  Canadian  steindards,  FGIS 


will  use  the  Canadian  limit  of  0.05%  for 
all  grades. 

One  commentor  indicated  that  the 
inclusion  of  a  special  grade  for  garlicky 
canola  is  inconsistent  with  the  Canadian 
standards.  FGIS  agrees  but  also  realizes 
that  garlic  infestation  of  canola  fields 
may  occur  in  particular  regions  of  the 
United  States.  Garlic  bulblets  impart  an 
off-flavor  and  odor  to  canola  oil  and 
meal.  Therefore,  to  better  describe  the 
quality  of  U.S.  canola  products,  FGIS 
believes  it  is  necessary  to  provide 
information  on  garlic  in  the  form  of  a 
special  grade. 

Also,  FGIS  has  determined  that  the 
portion  size  indicated  in  the  definition. 
1.000  grams,  is  inaccurate.  Accordingly, 
FGIS  will  revise  the  definition  of 
garlicky  canola  to  read  as  follows: 

Canola  that  contains  more  than  two  green 
garUc  bulblets  or  an  equivalent  quantity  of 
dry  or  partly  dry  bulblets  in  approximately  a 
SOO  gram  portion. 

Conspicuous  Admixture,  Damaged 
Kernels  and  Ergbt 

FGIS  has  determined  that  the 
definition  of  conspicuous  admixture  as 
originally  proposed  in  §  810.302(a)  was 
too  brief  and.  as  a  result,  unclear.  The 
definition  of  conspicuous  admixture  was 
originally  proposed  as  follows: 

All  matter  other  than  canola  which  is 
conspicuous  and  readily  distinguishable  from 
canola  and  which  remains  in  the  sample  after 
the  removal  of  dockage. 

For  the  sake  of  clarity.  FGIS  will 
revise  the  definition  of  conspicuous 
admixture  to  read  as  follows: 

All  matter  other  than  canola,  including  but 
not  limited  to  ergot,  sderotinia,  and  stones,' 
which  is  conspicuous  and  readily 
distinguishable  from  canola  and  which 
remains  in  the  sample  after  the  removal  of  . 
machine  separated  dockage.  Conspicuous 
admixture  is  added  to  machine  separated 
dockage  in  the  computation  of  total  dockage. 

FGIS  has  also  determined  that  several 
terms,  as  proposed  in  S  810.302(b), 
sprout-damaged,  mold-damaged,  and 
otherwise  materially  damaged,  were 
inadvertently  omitted  from  the 
definition  of  damaged  kernels  as 
originally  proposed.  Accordingly,  FGIS 
will  revise  the  definition  of  damaged 
kernels  to  read  as  follows: 

Canola  and  pieces  of  canola  that  are  heat- 
damaged,  sprout-damaged,  mold-damaged, 
distinctly  green-damaged,  frost-damaged, 
rime-damaged,  or  otherwise  materially 
damaged. 

FGIS  will  also  revise  the  definition  of 
ergot  as  proposed  in  §  810.302(e)  for 
clarity.  The  definition  of  ergot  is  revised 
to  read  as  follows: 
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Sderotia  (•cleratiaai.  ■ing.)  of  the  fungus, 
ClavK^te  vptan,  wlucfa  are  auodated  with 
some  seeds  other  than  canola  where  the 
fungal  organism  has  replaced  the  seed. 

FGIS  is  also  making  minor  revisions  to 
S  610.303  for  clarity. 

Final  Action 

FGIS  is  establishing  U.S.  SUndards 
for  Canola  under  the  USGSA  as 
authorized  pursuant  to  secticm  4  (rf  the 
USGSA  (7  U.S.C  76).  The  format  and 
structure  of  the  standards  are  uniform 
with  other  standards  under  the  USGSA. 

Specifically,  the  standards  are  divided 
into  five  parts  and  into  sections  w^cb 
are  generally  the  same  or  similar  to 
sections  in  other  U.S.  Standards  for 
Grain.  Part  I.  Terms  Defined,  consists  of 
S  810.301J}efinition  of  canola.  and 
S  810.302.  Definition  of  other  terms, 
which  includes  the  terms  conspicuous 
admixture,  damaged  kernels,  distinctly 
green  kernels,  dockage,  ergot  beat- 
damaged  kernels,  inconspicuous 
admixture,  sderotia,  and  sclerotinia. 
Part  n.  Principles  Governing  the 
Application  of  Standards,  consists  of 
§  810.303,  Basis  of  determination,  which 
references  certain  quality 
determinations  together  with  all  other 
determinations.  Part  ID,  Grades  and 
Grade  Requirements,  consists  of 
§  810.304.  Grades  and  grade 
requirements  for  canola,  whidi  gives  the 
actual  grading  chart  Part  FV,  ^iedal 
Grades  and  Special  Grade 
Requirements,  consists  of  9  810.a0S, 
Special  grades  and  special  grade 
requirements,  which  indudes  the  spedal 
grade  of  garlicky  canola.  Part  V, 
Nongrade  Requirements,  ctmsists  of 
S  810.306,  Nongrade  requirements, 
whidi  indudes  the  nongrade 
requirement  of  glucosinolates. 

In  9  810.303.  Basis  of  determination, 
determinations  of  total  damaged 
kernels,  heat-damaged  kernels, 
distinctly  green  kernels,  total 
conspicuous  admixture,  ergot, 
sclerotinia,  stones,  and  inconspicuous 
admixture  are  made  on  the  basis  of  the 
canola  sample  when  fiee  from  dockage. 
Other  determinations  are  made  on  the 
basis  of  the  oilseed  as  a  whole. 
However,  the  determination  of  odor  is 
made  on  either  the  basis  of  the  oilseed 
as  a  whole  or  the  oilseed  when 'free  from 
dockage.  Additionally,  determinations 
of  erucic  add,  when  requested,  and 
glucosinolates  are  made  on  the  basis  of 
the  canola  sample  according  to 
procediues  prescribed  in  FGIS 
instructions. 

Except  for  ergot  sderotinia,  and 
stones,  all  percentages  are  stated  to  the 
nearest  tenth  of  a  percent  Ei^got 
sderotinia,  and  stones  are  stated  to  the 
nearest  hundredth  of  a  percent 


Percentages  on  the  basis  of  count  are 
calculated  by  dividing  the  number  of 
unsoimd  kem^  by  the  total  munber  of 
seeds  in  the  representative  portion  and 
multiplying  by  100.  Percentages  on  the 
basis  of  weight  are  calculated  by 
dividing  the  wei^t  of  the  matwial 
removed  by  the  weight  of  the 
representative  portion  and  multiplying 
by  100. 

Section  810.304  indudes  three 
numerical  grades  and  a  Sample  grade. 
The  grading  factors  are  heat-damaged 
kernels,  distinctly  green  kernels,  total 
damaged  kernels,  ergot  sderotinia, 
stones,  total  conspicuous  admixture, 
and  inconspicuous  admixture. 

Section  810.305  indudes  one  spedal 
grade,  garlicky  canola.  Section  8ia306 
indudes  the  nongrade  requirement  of 
glucosinolates  which  is  ascertained 
during  the  inspection  process  and  shown 
on  the  official  inspection  cotificate  for 
grade. 

Furthermore.  FGIS  is  revising 
9  800.162(a)(2)  of  the  regulations  tmder 
the  USGSA.  as  amended,  and 
9  810.1Q2(d)  of  the  Offidal  United  States 
Standards  for  Grain  to  indicate  that  test 
weight  is  not  an  official  factor  in  the 
canda  standards.  Test  weight  is 
extremely  variable  in  canola  and  has 
not  been  shown  to  be  ccHrelated  to  the 
end-use  value  of  the  seed. 

Additionally,  FGIS  is  revising 
9  800.0(b)(42)  of  the  regulations  under 
the  USGSA,  as  amoided.  to  include 
canola  and  sunflower  seed  in  the 
definition  of  grain.  The  United  States 
Standards  for  Sunflower  Seed  were 
established  in  1984  (48  FR  22761).  The 
authority  dtation  for  part  810  would  be 
amended  for  clarity.  In  additicm. 
9  810.101  is  amended  to  include  canola 
as  an  oilseed  for  which  standards  are 
established. 

It  should  be  noted  that  pursuant  to 
section  4(b)  of  the  USGSA.  no  standards 
established  or  amendments  or 
revocations  of  standards  under  the 
USGSA  are  to  become  effective  less 
than  1  calendar  year  after  promulgation 
imless,  in  the  judgment  of  the 
Administrator,  the  pubUc  heahh, 
interest  or  safety  requires  that  they 
become  effective  sooner.  Pursuant  to 
section  4(b)(1)  of  the  USGSA.  the 
Administrator  has  determined  that,  in 
the  public  intoest  an  effective  date  of 
less  than  1  calendar  year  after 
promulgation  is  warranted.  An  early 
effective  date  will  facilitate  domestic 
and  export  mariceting  and  allow 
implementation  during  diis  cn^  year  of 
the  standards  that  are  adopted. 
Therefore,  the  standards  will  be 
effective  30  days  after  publication. 
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ListoTSubiecU 

7CFRPartBO0 

Administrative  practice  and 
procedure.  Grain. 

rCFRPartaiO 

Exports,  Grain. 

For  reasons  set  out  in  the  preamble,  7 
CFR  parts  800  and  810  are  amended  as 
follows: 

PART  800-GENERAL  REQULATJk>N8 

1.  The  Authority  Citation  for  part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L  94-582,  W  Stat.  2887,  as 
amended  (7  VS.C.  71  et  nq.). 

2.  Section  800.0(b)(42)  is  revised  to 
read  as  follows: 


imojo 


(b)*  *  • 

(42)  Grain.  Com.  wheat,  rye,  oats, 
bariey,  flaxseed,  sorghum,  soybeans, 
triticale,  mixed  grain,  simflower  seed, 
canola,  and  any  other  food  grains,  feed 
grains,  and  oilseeds  for  which  standards 
are  established  under  section  4  of  the 

Act» 

•        •        •        •        • 

3.  Section  800.162(aK2)  is  revised  to 
read  as  follows: 


S«M.162   CarMtoaHon  o( 


(a)  *  •  * 

(2)  The  test  weight  of  the  grain,  if 
applicable;  •  *  • 


>  A  definibon  taken  from  die  U3.  Cnia   ' 
Standard*  Act  ai  amended,  with  certain 
modificationi  which  do  not  change  the  meanfaius. 
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PART  810-OFF1CIAL  UNITED  STATES 
STANDARDS  FOR  GRAIN 

4.  The  Authority  Citation  for  Part  810 
is  revised  to  read  as  follows: 

Autfaorit)-:  Pub.  L  94-582.  90  Stat.  2867.  as 
amended  (7  U.S.C.  71  et  seq.). 


5;  Section  810.101  is  revised  to  read  as 
follows: 

S  810.101    Grains  for  wMeh  standards  arc 
tstaMished. 

Grain  refers  to  barley,  canola,  com, 
flaxseed,  mixed  grain,  oats,  rye, 
sorghum,  soybeans,  sunflower  seed, 
triticale,  and  wheat  Standards  for  these 
food  grains,  feed  grains,  and  oilseeds 
are  established  under  the  United  States 
Grain  Standards  Act 

6.  Section  810.102(d)  is  amended  by 
revising  the  last  sentence  and  adding  a 
new  sentence  following  the  last 
sentence  to  read  as  follows: 

§0iai02    0«flnMono(otlwr terms. 

•  *  *  •  * 

(d)  *  *  *  Test  weight  per  bushel  for 
all  other  grains,  if  applicable,  is 
recorded  in  whole  and  half  pounds,  with 
a  fraction  of  a  half  pound  disregarded. 
Test  weight  per  bushel  is  not  an  official 
factor  for  canola. 


7.  Section  810.104(b]  is  amended  by 
revising  the  seventh  sentence  to  read  as 
follows: 


§8iai04 


(b)  *  *  *  The  percentage  of  smut  in 
barley,  sclerotinia  and  stones  in  canola, 
and  ergot  in  all  grains  is  reported  to  the 
nearest  hundredth  percent. 

8.  Section  810.107(b)  introductory  text 
is  revised  to  read  as  follows: 

9Siai07    Special  gradss  and  special 
Qrade  repuirenients.  i 

***** 

(b)  Infested  barley,  canola,  com,  oats, 
sorghum,  soybeans,  sunflower  seed,  and 
mixed  grain.  Tolerances  for  live  insects 
responsible  for  infested  barley,  canola, 
com.  oats,  sorghum,  soybeans, 
sunflower  seed,  and  mixed  grain  are 
defmed  according  to  sampling 
designations  as  follows: 


9.  Subparts  C  through  L  are 
redesignated  as  subparts  D  through  M. 

10.  New  subpart  C  is  added  to  read  as 
follows: 
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Sul>part  C— United  States  Standards  for 
Canola— Terms  Defined 

{810.301  '  Definition  of  canoia. 
S  810.302    Definition  of  other  terms. 

Principles  Governing  the  Application  of 
Standards 
§  810.303    Basis  of  determination. 

Grades  and  Grade  Requirements 
S  810.304    Grades  and  grade  requirements 
for  canola. 

Special  Grades  and  Special  Grade 
Requirements. 

S  810.305    Special  grades  and  special  grade 
requirements 

Nongrade  Requirements 
S  810.306    Nongrade  requirements. 

Subpart  C— United  States  Standards 
for  Canola— Terms  Defined 

§  810.301    Definition  of  canola. 

Seeds  of  the  genus  Brassica  from 
which  the  oil  shall  contain  less  than  2 
percent  emcic  acid  in  its  fatty  acid 
profile  and  the  solid  component  shall 
contain  less  than  30.0  micromoles  of  any 
one  or  any  mixture  of  3-butenyl 
glucosinolate,  4-pentenyl  glucosinolate, 
2-hydroxy-3-butenyl,  or  2-hydroxy-4- 
pentenyl  glucosinolate,  per  gram  of  air- 
dried,  oil  free  solid.  Before  the  removal 
of  dockage,  the  seed  shall  contain  not 
more  than  10.0%  of  other  grains  for 
which  standards  have  been  established 
under  the  United  States  Grain  Standards 
Act 

9  810J02    Definitions  of  other  terms. 

(a)  Conspicuous  Admixture.  All 
matter  other  than  canola,  including  but 
not  limited  to  ergot  sclerotinia.  and 
stones,  which  is  conspicuous  and 
readily  distinguishable  from  canola  and 
which  remains  in  the  sample  after  the 
removal  of  machine  separated  dockage. 
Conspicuous  admixture  is  added  to 
machine  separated  dockage  in  the 
computation  of  total  dockage. 

(b)  Damaged  kernels.  Canola  and 
pieces  of  canola  that  are  heat-damaged, 
sprout-damaged,  mold-damaged, 
distinctly  green  damaged,  frost 
damaged,  rimed  damaged,  or  otherwise 
materially  damaged. 

(c)  Distinctly  green  kernels.  Canola 
and  pieces  of  canola  which,  after  being 
crushed,  exhibit  a  distinctly  green  color. 

(d)  Dockage.  All  matter  other  than 
canola  that  can  be  removed  from  the 
original  sample  by  use  of  an  approved 
device  according  to  procedures 
prescribed  in  FGIS  instructions.  Also, 
underdeveloped,  shriveled,  and  small 
pieces  of  canola  kernels  that  cannot  be 
recovered  by  properly  rescreening  or 
recleaning.  Machine  separated  dockage 
is  added  to  conspicuous  admixture  in 
the  computation  of  total  dockage. 


(e)  Ergot.  Sclerotia  (sclerotium.  sing.) 
of  the  fungus,  Claviceps  species,  which 
are  associated  with  some  seeds  other 
than  canola  where  the  fungal  organism 
has  replaced  the  seed. 

(f)  Heat-damaged  kernels'.  Canola  and 
pieces  of  canola  which,  after  being 
cmshed,  exhibit 'that  they  are  discolored 
and  damaged  by  heat. 

(g)  Inconspicuous  admixture.  Any 
seed  which  is  difficult  to  distinguish 
from  canola.  This  includes,  but  is  not 
limited  to.  common  wild  mustard 
[Brassica  kaber  and  B.  juncea), 
domestic  brown  mustard  (Brassica 
Juncea],  yellow  mustard  [B.  hirtd),  and 
seed  other  than  the  mustard  group. 

(h)  Sclerotia  (Sclerotium,  sing.).  Dark 
colored  or  black  resting  bodies  of  the 
fungi  Sclerotinia  and  Claviceps. 

(i)  Sclerotinia.  Genus  name  which 
includes  the  fungus  Sclerotinia 
sclerotiorum  which  produces  sclerotia. 
Canola  is  only  infrequently  infected,  and 
the  sclerotia,  unlike  sclerotia  of  ergot, 
are  usually  associated  within  the  stem 
of  the  plants. 

Principles  Governing  the  Application  of 
Standards 

§810^03   Basis  of  detennination. 

Each  determination  of  conspicuous 
admixture,  ergot,  sclerotinia,  stones, 
damaged  kernels,  heat-damaged  kemels, 
dlstincUy  green  kemels,  and 
inconspicuous  admixture  is  made  on  the 
basis  of  the  sample  when  free  from 
dockage.  Other  determinations  not 
speciflcally  provided  for  under  the 
general  provisions  are  made  on  the 
basis  of  the  sample  as  a  whole,  except 
the  determination  of  odor  is  made  on  * 
either  the  basis  of  the  sample  as  a  whole 
or  the  sample  when  free  from  dockage. 
The  content  of  glucosinolates  and  erucic 
acid  is  determined  on  the  basis  of  the 
sample  according  to  procedures 
prescribed  in  FGIS  instructions. 

Grades  and  Grade  Requirements 

§810.304    Grades  and  grade  requirements 
for  canola. 


Qrading  factors 


GSrades.  US  Nos. 


Maximum  percent  Nmits 
of: 


Damaged  kerrwis: 

Hmt  (tamnnml 

0.1 

0.5 

2.0 

Distinctty  gresn  — »... 

2.0 

6.0 

20.0 

Total 

3.0 

10.0 

20.0 

Corapicuout  admixture: 

Ergot 

0.05 

0.05 

0.05 

Stj^rofr^  ^ 

0.05 

0.10 

0.15 

Stones.-. 

0.05 

0.05 

0.05 

Total-...      .™.    -. 

1.0 

1.5 

ZO 

Inconspicuous  admMura... 

5.0 

5.0 

5.0 

Federal  Register  /  Vol.  57.  No.  19  /  Wednesday.  January  29.  1992  /  Rules  and  Regulations        32^ 


us  Nos. 

2 

3 

jerceni  timits 

of: 

OS 

2.0 

6.0 

20.0 

0.0 

20.0 

0.05 

0.05 

0.10 

0.15 

0.05 

0.05 

1.5 

2.0 

5.0 

5.0 

Grading  factors 

Grades.  U.S.  Nos. 

1 

2 

3 

*                            Mawmum  count  limits  of: 

Other  material: 

Animal  filth 

3 
0 

1 

3 
0 

1 

3 

Glass 

Unknown  foreign 
substance 

0 
1 

U.S.  Sample  grade  Carx)la  that 

(a)  Does  not  meet  the  requirements  for  U.S. 
ttios.  1.  2.  3;  or 

(b)  Has  a  musty,  sour,  or  commerctaily 
objectionable  foreign  odor  or 

(c)  Is  heating  or  ottienwise  of  distinctly  low 
quality.  % 


Special  Grades  and  Special  Grade 
Requirements 

§  810.305    Special  grades  and  special 
grade  requirements. 

Garlicky  canola.  Canola  that  contains 
more  than  two  green  gariic  bulblets  or 
an  equivalent  quantity  of  dry  or  partly 
dry  bulblets  in  approximately  a  500 
gram  portion. 

Nongrade  Requirements 

§  810.306    Nongrade  requirements. 

Clucosinolates.  Content  of 
glucosinolates  in  canola  is  determined 
according  to  procedures  prescribed  in 
FGIS  instructions. 

Dated:  January  2, 1992. 
John  C.  Foltz, 
Administrator. 
[FR  Doc.  92-2016  Filed  1-28-92;  8:45  am] 

eaUNO  CODC  341»-EN-M 


Agricultural  Marketing  Service 

7  CFR  Part  1106 
(DA-91-024] 

IMilk  In  tlie  Soutiiwest  Plains  Mariceting 
Area;  Order  Suspending  Certain 
Provisions 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 

summary:  This  action  suspends  from 
the  Southyvest  Plains  milk  order  for  the 
months  of  February  through  August 
1992,  the  shipping  standards  for  supply 
plants  that  were  pooled  diuing  the 
preceding  September  through  January 
and  the  monthly  requirements  that  a 
producer's  milk  be  received  at  a  pool 
plant  in  order  to  be  eligible  for  diversion 
to  non-pool  plants.  The  action  was 
requested  by  Mid-America  Dairymen, 
Inc.  (Mid-Am),  a  cooperative  association 


that  represents  producers  who  supply 
milk  for  the  market.  The  action  is 
essential  to  insure  the  efficient 
disposition  of  an  increasing  supply  of 
milk  from  dairy  farmers  who  have 
historically  supplied  the  market's  fluid 
milk  requirements. 
EFFECTIVE  DATE:  February  1, 1992 
through  August  31, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  A.  Glandt,  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-«456,  (202)  720-4829. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
December  27, 1991;  published  January  3, 
1992  (57  FR  221). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  l>enents  that  accrue  from 
such  pricing. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agriculttu-al  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Southwest  Plains 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federalilegister  on 
January  3, 1992  (57  FR  221)  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  order.  The  notice 
indicated  that  suspension  was  being 
requested  for  January  through  August 
for  two  provisions  and  for  February 
through  August  for  a  third  provision. 
Interested  persons  were  afforded 
opportimity  to  file  written  data,  views, 
and  arguments  thereon.  Mid-America 
Dairymen,  Inc.  (Mid-Am)  requested  that 
we  modify  the  time  period  of  the 
suspension  to  February  through  August 
1992  for  all  three  provisions  for  which 
suspension  was  requested.  The  sections 


for  which  the  suspension  was  requested 
pertain  to  milk  produced  in  February 
through  August.  Accordingly,  the 
suspension  will  be  in  effect  for  the 
months  of  February  through  August 
1992.  Mid-Am  supplied  additional 
written  materials  supporting  their  view. 
Kraft  General  Foods  also  filed  a  written 
statement  in  support  of  the  suspension 
of  the  requested  provisions  of  the  order. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  February  through  August  1992 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act: 

1.  In  9  1106.6,  the  words  "diuing  the 
month". 

2.  In  §  1106.7(b)(1),  the  words  "of 
February  through  August  until  any 
month  of  such  period  in  which  less  than 
20  percent  of  the  milk  received  or 
diverted  as  previously  specified,  is 
shipped  to  plants  described  in 
paragraph  (a)  or  (e)  of  this  section.  A 
plant  not  meeting  such  20  percent 
requirement  in  any  month  of  such 
February-August  period  shall  be 
qualified  in  any  remaining  month  of 
such  period  only  if  transfers  and 
diversions  pursuant  to  paragraph  (b)(2) 
of  this  section  to  plants  described  in 
paragraph  (a)  or  (e)  of  this  section  are 
not  less  than  50  percent  of  receipts  or 
diversions,  as  previously  specified". 

3.  In  (  1106.13,  paragraph  (d)(1)  in  its 
entirety. 

Statement  of  Consideration . 

This  action  suspends  for  February 
through  August  1992  the  shipping 
standard  for  supply  plants  that  were 
previously  associated  with  the  market. 
The  order  defines  a  supply  plant  as  a 
plant  from  which  fluid  milk  products  are 
transferred  or  diverted  to  distributing 
plants  during  the  month.  It  also  provides 
that  in  order  to  be  pooled  under  the 
order  during  the  months  of  September 
through  January,  50  percent  of  a  supply 
plant's  receipts  must  be  shipped  to 
distributing  plants  each  month.  A  supply 
plant  that  was  pooled  during  each  of  the 
immediately  preceding  months  of 
September  through  January  shall    . 
continue  to  be  pooled  during  the 
following  months  of  February  through 
August  if  20  percent  of  its  receipts  are 
shipped  to  distributing  plants.  Iliat 
action  would  eliminate  during  the 
months  of  February  through  August  1992 
the  shipping  standard  for  supply  plants 
that  were  pooled  under  the  order  during 
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the  immediately  preceding  September 
through  January  period. 

This  action  also  suspends,  for 
February  through  August  1992.  the 
monthly  requisite  that  a  producer's  milk 
be  received  at  a  pool  plant  in  order  to  be 
eligible  for  diversion  to  nonpool  plants. 
The  order  provides  that  a  dairy  farmer's 
milk  may  be  diverted  to  nonpool  plants 
and  still  be  priced  under  the  order  if  at 
least  one  day's  production  oi  such 
person  is  physically  received  at  a  pool 
plant  during  the  month. 

This  suspension  was  requested  by 
Mid-America  Dairymen.  Inc.  (Mid-Am). 
a  cooperative  association  that 
represents  a  substantial  number  of 
producers  who  supply  the  market. 

The  action  is  warranted  because 
analysis  of  market  data  for  1990  and 
1991  establishes  that  the  market's 
production  is  escalating  at  a  rate  faster 
than  fluid  milk  sales.  Based  on  the 
expectation  that  this  situation  will 
continue  for  the  next  several  months,  it 
appears  that  there  will  be  sufficient 
supplies  of  milk  available  in  the  vicinity 
of  the  market's  distributing  plants  to 
supply  the  fluid  milk  requirements  of 
such  plants  during  the  months  of 
February  through  August  1992. 
Therefore  supplemental  supply  plant 
milk  will  not  be  required  to  supply  fluid 
milk  needs.  The  milk  of  producers  can 
be  marketed  more  economically  during 
this  seven  month  period  by  supplying 
the  needs  of  distributing  plants  with 
nearby  milk  and  by  moving  the  milk  of 
more  distant  producers  directly  from  the 
farms  to  manufacturing  plants  in  the 
production  area.  Absent  a  suspension 
action,  the  requirement  that  each 
producer's  milk  be  received  at  a  pool 
plant  one  time  each  month  likely  would 
result  in  uneconomical  and  ine^icient 
movements  of  milk  to  preserve  the  pool 
status  of  producers  who  have 
historically  been  associated  with  the 
Southwest  Plains  market. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  oxiditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  such  action 
will  eliminate  unnecessary  milk 
movements  and  will  guarantee  that 
dairy  farmers  who  regularly  have 
supplied  the  market's  fluid  milk 
requirements  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accumulate 
from  such  pricing. 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 


(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  of  arguments  concerning  this 
suspension.  Mid-Am  and  Kraft  General 
Foods  Tiled  information  supporting  the 
suspension  request.  No  comments  were 
filed  in  opposition  to  this  action. 

Therefore,  good  case  exists  for  making 
this  order  effective  upon  publication  in 
the  Federal  Register. 

List  of  Subjects  b  7  CFR  Part  1106 

Milk  marketing  orders. 

It  is  therefore  ordered,  that  the 
following  provisions  in  §§  1106.6, 1106.7, 
and  1106.13  of  the  Southwest  Plains 
marketing  order  are  hereby  suspended 
for  February  through  August  1992. 

PART  1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  The  authority  citation  fc'r  7  CFR 
part  1106  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Slat.  31.  as 
amended;  7  U.S.C.  e01-«74. 

§1106.6    [Suspended  in  part]. 

2.  In  §  1106.6.  the  words  "during  the 
month"  are  suspended. 

§1106.7(bM1)    [Suspended  in  part]. 

3.  In  §  1106.7(b)(1).  the  words  "of 
February  through  August  until  any 
month  of  such  period  in  which  less  than 
20  percent  of  the  milk  received  or 
diverted  as  previously  specified,  is 
shipped  to  plants  described  in 
paragraph  (a)  or  (e)  of  this  section.  A 
plant  not  meeting  such  20  percent 
requirement  in  any  month  of  such 
February-August  period  shall  be 
qualified  in  any  remaining  month  of 
such  period  only  if  transfers  and 
diversion  pursuant  to  paragraph  (b)(2)  of 
this  section  to  plants  described  in 
paragraph  (a)  or  (e)  of  this  section  are 
not  less  than  50  percent  of  receipts  or 
diversions,  as  previously  speciRed"  are 
suspended. 

§1106.13    [Temporarily  suspended  in 
part]. 

4.  In  S  1106.13,  paragraph  (d)(1)  is 
suspended  in  its  entirety. 

Signed  at  Washington.  DC  on  January  24. 
1992. 


John  E.  Frydeolund, 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

(PR  Doc.  92-2137  Filed  1-28-92:  8:45  am] 
anXINQ  COOe  34KMKMi 

Farmers  Home  Administration 

7  CFR  Parts  1807, 1822, 1823, 18901, 
1927, 1941, 1943, 1944, 1945, 1951. 
1955.  and  1965 

Real  Estate  Title  Clearance  and  Loan 
Closing;  Deferral  of  Effective  Date 

agency:  Farmers  Home  Administration. 

USDA. 

ACTION:  Final  rule;  deferral  of  effective 

date. 

SUMMARr.  The  Farmers  Home 
Administration  (FmHA)  defers  the     - 
effective  date  of  its  Final  Rule  on  Real 
Estate  Title  Clearance  and  Loan  Closing 
published  on  Tuesday.  December  31, 

1991.  in  56  FR  67470.  The  effective  date 
is  being  deferred  to: 

(1)  Allow  a  reasonable  time  period  for 
each  State  Office  to  notify  designated 
attorneys  and  title  companies  of  the  new 
procedural  requirements; 

(2)  Allow  sufficient  time  for  interested 
partiea.to  obtain  liability  and  fidelity 
coverage  in  the  required  amounts; 

(3)  Avoid  delays  in  closures  of  FmHA 
loans;  and 

(4)  Receive  and  disseminate  the  forms 
associated  with  the  new  procedure. 

EFFECTIVE  DATE:  March  31, 1992.  The 
effective  date  of  the  Final  Rule 
published  at  56  FR  67470  on  December 
31, 1991  is  deferred  from  January  30. 

1992,  until  March  31, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 
James  W.  Craun,  Branch  Chief,  Home 
Ownership  Branch.  Single  Family 
Housing  Processing  Division,  Farmers 
Home  Administration.  USDA,  room 
5334.  South  Agricultural  Building.  14th 
and  Independence  Avenue.  SW., 
Washington.  DC  20250.  telephone  (202) 
720-1482. 

SUPPI.EIIENTARV  INFOMIATIOM:  The 
Farmers  Home  Administration  defers 
the  effective  date  of  its  final  rule  on  Real 
Estate  Title  Clearance  and  Loan  Closing 
published  at  56  FR  67470  on  December 
31. 1991,  until  March  31. 1992. 

Dated:  January  22. 1992. 
La  Verne  Ausman, 
Administrator.  Farmers  Home 
Administration. 

[FR  Doc.  92-2139  Filed  1-28-92;  8:45  am] 
BILUNQ  COOE  3410-<17-M 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Regulation  CC;  Docket  Na  R-07441 

Availability  of  Funda  and  Collection  of 
Checka    , 

aocncy:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTKW:  Interim  rule  with  request  for 
comment. 

summary:  The  Board  is  amendment 
regulation  CC  to  conform  to  recent 
amendments  to  the  Expedited  Funds 
Availability  Act  The  amendments  allow 
banks  to  extend  holds,  on  an  exception 
basis,  to  "next-day"  and  "second-day" 
availability  checks  and  allow  one-time 
notices  of  exception  holds  in  certain 
cases.  The  Board  has  adopted  ■ 
conforming  changes  to  regulation  CC  on 
an  interim  basis.  The  Board  is 
requesting  comment  on  the  interim  rule 
pending  adoption  of  a  final  rule  and  on 
whether  there  are  classes  of  consumer 
accounts  for  which  one-time  notice 
should  be  permitted. 
dates:  Effective  date:  January  15, 1992. 

Comment  date:  Comments  must  be 
submitted  on  or  before  March  27. 1992. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0744.  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets.  NW..  Washington.  DC  2(»51. 
attention:  Mr.  William  W.  Wiles. 
Secretary;  or  may  be  delivered  to  the 
Board's  mail  room  between  9  a.m.  and  5 
p.m.  All  comments  received  at  the  above 
address  will  be  included  in  the  public 
file  and  may  be  inspected  at  room  B- 
1122  between  9  a.m.  and  5  p jn. 
FOR  FURTHER  INFORMATKM  CONTACT 
Louise  L  Roseman.  Assistant  Director. 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems  (202/452-3874); 
Oliver  Ireland,  Associate  General 
Coimsel  (202/452-3625).  or  Stephanie 
Martin,  Senior  Attorney  (202/452-3198). 
Legal  Division.  For  information 
regarding  modifications  to  Model  Forms 
or  appendix  C.  contact  Jane  E.  Ahrens, 
Staff  Attorney  (202/452-3667).  or  Dale  I. 
Nishimura,  Staff  Attorney  (202/452- 
2412).  Division  of  Consumer  and 
Community  Affairs.  For  the  hearing 
impaired  only:  Telecommunications 
Device  for  the  Deaf.  Dorothea 
Thompson  (202/452-3544). 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  ("FDIOA." 
Pub.  L  No.  102-242.  section  225. 105  Stat. 
2236  (1991))  amends  the  provisions  in 
section  604  of  the  Expedited  Funds 
Availability  Act  ("Act")  (12  U.S.C.  4003) 


regarding  safeguard  exceptions  to  the 
availability  schedules,  effective 
December  19. 1991.  The  Board  has 
adopted  interim  amendments  to 
regulation  CC  (12  CFR  part  229). 
effective  January  15, 1992.  to  conform 
the  regulation  to  the  amendments  to  the 
Act.  "Hie  Board  is  requesting  comment 
on  the  interim  amendments  and 
Commentary  revisions,  which  are 
described  below.* 

Background 

The  Board  adopted  regulation  CC  to 
implement  the  Act.  whidi  was  effective 
September  1, 1988.  Among  other  things, 
the  regulation  estabUshes  availability 
schedules  to  limit  the  holds  banks  *  can 
place  on  deposits  to  transaction 
accounts  and  requires  banks  to  disclose 
their  funds  availability  policy  to  their 
customers. 

As  a  general  matter,  the  availability  of 
a  deposit  is  linked  to  the  degree  of  risk 
associated  with  the  deposit  and  the 
amoimt  of  time  necessary  for  a  bank  to 
learn  whether  a  deposited  check  will  be 
returned  unpaid.  Accordingly,  nonlocal ' 
checks  must  generally  be  made 
available  for  withdrawal  on  the  fifth 
business  day  after  deposit,  local  checks 
on  the  second  business  day,  and  certain 
"low-risk"  checks,  such  as  government, 
cashier's,  certified,  and  teller's  checks, 
on  the  next  business  day.  (Most  "next- 
day"  checks,  if  not  deposited  in  person 
at  a  staffed  teller  faciUty.  must  be  made 
available  for  withdrawal  on  the  second 
business  day  after  deposit.) 

The  Act  (section  604)  and  the 
regulation  (S  229.13)  provide  for  certain 
safeguard  exceptions  to  the  availability 
schedules.  Under  these  exceptions,  the 
depositary  bank  can  extend  the  hold  on 
a  deposit  for  a  reasonable  period  of 
time.  The  exception  holds  apply  to 
deposits  to  new  accounts,  daily 
aggregate  deposits  in  excess  of  $5,000. 
checks  that  have  returned  unpaid  and 
redeposited,  checks  deposited  into  an 


'  Section  227  of  the  FDIOA  UDeiKte  section  a03(e) 
of  the  Act  to  eUmiflate  the  fhorter  avelUbUity 
•chedulet  for  depoeito  at  nonproprietary  ATMs  that 
were  to  be  effective  November  2S,  1902.  Section 
2U(h)  of  the  FDIOA  amend*  the  administrative 
enforcement  provisions  in  section  010(a)  of  the  Act. 
The  Board  is  requesting  comment  on  amendments  to 
regulation  CC  to  implement  these  changes  (see 
Docket  R-0745.  elsewhere  in  today's  Federal 
Ragiatar).  The  proposed  amendments  regarding 
nonproprietary  ATM  deposits  and  administrative 
enforcement  are  not  part  of  the  interim  rule  adopted 
by  the  Board  in  this  docket 

*  For  purposes  of  regulation  CC  the  term  "bank" 
includes  commercial  banks,  savings  institutions, 
aitd  credit  unions. 

*  A  check  generally  is  local"  if  the  bank  by 
which  it  is  payable  and  to  which  it  is  sent  for 
collection  ("paying  bank")  is  in  the  same  Federal 
Reserve  check  processing  region  as  the  bank  that 
receives  the  check  for  deposit  ("depositary  bank"). 


account  that  has  been  repeatedly 
overdrawn,  checks  the  depositary  bank 
may  reasonably  expect  to  be 
uncollectible,  and  checks  deposited 
during  emergency  conditions,  such  as  a 
computer  failure,  nattiral  disaster,  or 
other  emergency  beyond  the  bank's 
control. 

Applicability  of  Exception  Holds  to 
"Next-Day"  and  "Second-Day"  Checks 

Prior  to  the  enactment  of  the  FDICIA. 
most  of  the  exception  holds  did  not 
apply  to  checks  that  must  be  accorded 
next-day  or  second-day  availability 
under  section  e03(a)(2]  of  the  Act  and 
§  229.10(c]  of  the  regulation,  such  as 
government,  cashier's,  certiHed,  and 
teller's  checks.  In  three  reports  to 
Congress  on  the  implementation  of  the 
Act,  the  Board  expressed  concern  that 
the  inapphcability  of  the  exception 
holds  to  next-day  and  second-day 
checks  exposed  depositary  banks  to 
substantial  risk  that  such  checks  would 
be  returned  after  the  proceeds  had  been 
made  available  for  withdrawal.^  The 
Board  noted  that  fraud  loss  reduction 
would  benefit  depository  institutions  as 
well  &\  their  customers,  "who  otherwise 
may  face  increased  service  fees  or 
decreased  service  levels. 

Section  225  of  the  FDICIA  amends 
section  604  of  the  Act  to  authorize  the 
Board  to  prescribe  regulations  to  apply 
most  of  the  safeguard  exception  holds  to 
checks  that  would  otherwise  receive 
next-day  or  second-day  availability 
under  section  603(a)(2)  of  the  Act  and 
S  229.10(c]  of  Regulation  CC.  The  Board 
is  adopting  amendments  to  the 
regulation  that  will  make  the  exceptions 
for  large  deposits  (S  229.13(b)), 
redeposited  checks  (S  229.13(0)]. 
accounts  with  repeated  overdrafts 
(S  229.13(d)),  and  emergency  conditions 
(S  229.13(f))  available  for  checks 
otherwise  covered  by  {  229.10(c).  In 
addition,  the  amendment  will  make  the 
reasonable  cause  exception 
(S  229.13(e]),  which  previously  had 
applied  to  local  and  nonlocal  checks 
and  only  certain  next-day  or  second-day 
checks  (i.e.,  checks  drawn  on  Federal 
Reserve  Banks  or  Federal  Home  Loan 
Banks  and  cashier's,  certified,  and 
teller's  checks],  available  for  all  checks 
covered  by  §  229.10(c].  The  Board  is 
revising  the  corresponding  Commentary 
to  reflect  the  broader  scope  of  the 
exception  holds. 

The  Board  is  also  amending 
S  229.13(h].  which  governs  the 


*  See,  Board  of  Governors  of  the  Federal  Reserve 
System.  Report  to  Congress  Under  the  Expedited 
Funds  AvaUability  Act  September  1901.  March 
199a  and  June  1900. 
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availability  of  deposits  subject  to  the 
exception  holds.  The  Board's 
amendments  provide  that,  with  respect 
to  Treasury  checks.  U.S.  Postal  Service 
money  orders,  checks  drawn  on  Federal 
Reserve  Banks  or  Federal  Home  Loan 
Banks,  state  and  local  government 
checks,  and  cashier's,  certified,  and 
teller's  checks  subject  to  the  next-day 
(or  second-day)  availability 
requirement,  the  depositary  bank  may 
extend  the  time  funds  must  be  made 
available  for  withdrawal  under  the  large 
deposit,  redeposited  check,  repeated 
overdraft,  or  reasonable  cause 
exception  by  a  reasonable  period 
beyond  the  delay  that  would  have  been 
permitted  under  the  regulation  had  the 
checks  not  been  subject  to  the  next-day 
(or  second-day)  availability 
requirement.  "The  additional  hold  is 
added  to  the  local  or  nonlocal  schedule 
that  would  apply  based  on  the  location 
of  the  paying  bank.  For  on  us  checks 
that  must  be  available  on  the  next 
business  day  after  the  banking  day  of 
deposit  under  5  229.10(c)(l)(vi),  the 
additional  hold  of  one  business  day  is 
added  to  the  next-day  requirement. 

One-Tinie  Hold  Notices 

Prior  to  the  enactment  of  the  FDICIA, 
section  604(f)  of  the  Act  and  S  229.13(g) 
of  the  regulation  provided  that  each  time 
a  depositary  bank  invoked  an  exception 
of  the  availability  schedules  under 
9  229.13  (b)  through  (f)  of  the  regulation 
(the  large  deposit,  redeposited  dieck. 
repeated  overdraft,  reasonable  cause, 
and  emergency  conditions  exceptions, 
respectively),  it  had  to  notify  the 
customer  of  the  exception  hold.  Section 
229.13(g)  required  that  the  exception 
hold  notice  be  given  at  the  time  of  the 
deposit  or  by  the  first  business  day 
following  the  day  the  facts  upon  which 
the  exception  hold  is  based  become 
known  to  the  depositary  bank. 

Although  individual  notices  may  be 
appropriate  in  the  case  of  the 
reasonable  cause  or  emergency 
conditions  exceptions,  which  must  be 
invoked  on  a  case-by-case  basis,  they 
are  less  appropriate  for  the  large 
deposit,  redeposited  check,  or  repeated 
overdraft  exceptions.  In  these  latter 
cases,  it  would  be  more  efficient  and 
less  costly  to  depositary  banks  if  the 
notice  requirement  could  be  tailored  to 
the  exception  invoked.  Customers  would 
also  benefit  from  receiving  advance 
notice  of  any  exception  holds  that  will 
be  in  effect  under  certain  conditions  or 
for  a  certain  period  of  time,  rather  than 
receiving  on-the-spot  or  after-the-fact 
notices  upon  each  deposit.  In  its  three 
reports  to  Congress  regarding 
implementation  of  the  Act.  cited  above, 
the  Board  recommended  that  the  Act  be 


amended  to  provide  banks  with  greater 
flexibility  in  giving  notices  of  exception 
holds. 

Section  225  of  the  FDICIA  amends 
section  604(f)  of  the  Act  to  authorize  the 
Board  to  prescribe  regulations  to  allow 
the  depositary  bank,  in  certain  cases,  to 
send  one  notice  of  an  exception  hold 
applicable  to  a  customer's  future 
deposits  rather  than  sending  a  separate 
notice  for  each  deposit.  The 
amendments  to  section  604(f)  set  out 
two  types  of  one-time  notices  and  the 
circumstances  under  which  they  apply, 
as  follows: 

1.  Large  Deposit  and  Redeposited  Check 
Exception  Hold  Notices 

Sections  229.13(b)  and  (c)  of  the 
regulation  provide  that  a  depositary 
bank  may  apply  exception  holds  to 
aggregate  daily  deposits  of  checks  in 
excess  of  $5,000  and  to  deposits  of 
checks  that  have  been  returned  unpaid 
■  and  redeposited.  Under  the  amendments 
to  section  604(f)  of  the  Act,  if  a 
depositary  bank  applies  the  large 
deposit  or  redeposited  check  exception 
to  nonconsumer  accounts,  it  may  give  its 
nonconsumer  customers  a  single  notice 
at  or  prior  to  the  time  notice  must 
otherwise  be  given.  The  Board  has 
adopted  interim  amendments  to 
9  229.13(g)  and  revisions  to  the 
Commentary  to  implement  these 
amendments  to  the  Act 

As  provided  in  the  interim 
amendments  to  9  229.13(g)(2)  adopted 
by  the  Board,  the  one-time  notice  for  the 
large  deposit  and  redeposited  check 
exceptions  must  explain  the  reason  the 
exception(s)  may  be  invoked  and  the 
time  period  within  which  deposits 
subject  to  the  exception(s)  would  be 
available  for  withdrawal.  The  notice 
should  reflect  the  bank's  priorities  in 
placing  exception  holds  on  deposits 
consisting  of  different  types  of  checks, 
such  as  next-day,  local,  and  nonlocal 
checks. 

A  depositary  bank  may  provide  a  one- 
time notice  to  a  nonconsumer  customer 
under  9  229.13(g)(2)  only  if  each 
exception  cited  in  the  notice  (the  large 
deposit  and/or  the  redeposited  check 
exception)  will  be  invoked  for  most 
check  deposits  to  the  customer's  account 
to  which  the  exception  could  apply.  The 
Board  has  adopted  Model  Notice  C-13B, 
which  may  be  used  by  those  banks  that 
want  to  provide  a  one-time  notice  of 
these  exception  holds  to  their 
nonconsumer  customers.  A  depositary 
bank  may  continue  to  send  hold  notices 
for  each  deposit  subject  to  the  large 
deposit  or  redeposited  check  exception 
in  accordance  with  9  229.13(g)(1)  (see 
Model  Notice  C-13). 


Under  the  Board's  interim 
amendment,  consumer  account-holders 
must  continue  to  receive  large  deposit 
and  redeposited  check  exception  hold 
notices  upon  each  deposit  to  which  the 
exception  is  applied.  The  amendment  to 
section  604(f)  of  the  Act  authorizes  the 
Board  to  apply  the  one-time  notice 
provision  for  the  large  deposit  and 
redeposited  check  exceptions  to  classes 
of  consumer  accounts  that  generally 
have  a  large  number  of  such  deposits. 
The  Board  requests  comment  on 
whether  the  one-time  notice  provision 
for  these  types  of  exceptions  should  be 
extended  to  certain  classes  of  consumer 
accounts,  and  if  so,  how  those  classes  of 
accounts  should  be  categorized. 
Specifically,  the  Board  requests 
comment  On  the  following  questions: 

i.  Are  there  classes  of  consumer 
accounts,  such  as  high  balance 
accounts,  that  would  generally  have  a 
large  number  of  daily  aggregate  deposits 
of  checks  in  excess  of  $5,000? 

iL  What  is  a  proper  measurement  of  a 
"large  number"  of  large  deposits  or 
redeposited  checks,  and  over  what 
period  of  time  should  such  a 
measurement  be  taken? 

iii.  Would  it  be  operationally  feasible 
for  depositary  banks  to  monitor  deposits 
to  consumer  accounts  to  determine 
which  accounts  have  a  large  number  of 
daily  aggregate  deposits  of  checks  in 
excess  of  $5,000  or  a  large  number  of 
deposits  of  redeposited  checks? 

2.  Repeated  Overdraft  Exception  Hold 
Notice 

Section  229.13(d)  of  the  regulation 
provides  that  a  depositary  bank  may,  for 
a  six-month  period,  apply  longer  holds 
to  deposits  to  an  account  that  has  been 
repeatedly  overdrawn.  Under 
9  229.13(d).  an  account  is  repeatedly 
overdrawn  if  it  is  overdrawn  on  six  or 
more  banking  days  within  the  preceding 
six  months  or  is  overdrawn  by  $5,000  or 
more  on  two  or  more  banking  days 
within  the  preceding  six  months. 

Section  229.13(g)  of  the  regulation 
provides  that,  when  invoking  the 
repeated  overdraft  exception,  a 
depositary  bank  must  provide  a  notice 
to  the  customer  upon  each  deposit. 
Under  the  amendments  to  section  604(f) 
of  the  Act.  if  an  account  (either 
consumer  or  nonconsumer)  is  subject  to 
the  repeated  overdraft  exception,  the 
depositary  bank  may  provide  one  notice 
to  its  customer  for  each  time  period 
during  which  the  exception  will  apply, 
rather  than  giving  a  notice  upon  each 
deposit  during  that  time  period.  The  ^ 
Board  has  adopted  interim  amendments 
to  9  229.13(g)  and  revisions  to  the 
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Commentary  to  implement  the 
amendments  to  the  Act. 

Section  229.13(g)(3)  of  the  interim 
amendment  provides  that  the  one-time 
repeated  overdraft  notice  must  state  the 
customer's  account  number,  the  fact  that 
the  exception  was  invoked  under  the 
repeated  overdraft  exception,  the  time 
period  within  which  deposits  subject  to 
the  exception  will  be  made  available  for 
withdrawal,  and  the  time  period  during 
which  the  exception  will  apply.  A 
depositary  bank  may  provide  a  one-time 
notice  to  a  customer  under  S  229.13(g)(3) 
only  if  the  repeated  overdraft  exception 
will  be  invoked  for  most  check  deposits 
to  the  customer's  account.- A  depositary 
bank  may  send  a  notice,  such  as  that 
contained  in  Model  Notice  C-13C,  to  its 
customer  at  the  start  of  e^ch  period  for 
which  the  repeated  overdraft  exception 
will  be  in  effect. 

Need  for  Interim  Amendment 

The  Board  believes  that  it  is 
necessary  to  amend  the  regulation  with 
an  interim  amendment,  so  that 
depositary  banks  may  take  immediate 
advantage  of  the  new  provisions 
regarding  exception  holds  and  hold 
notices  without  violating  the  regulation. 
The  provisions  of  the  FDICIA  reflect  the 
intent  of  the  Congress  to  reduce  risk  and 
cost  for  banks  by  broadening  the  scope 
of  the  exception  holds  and  providing  the 
one-time  notice  requirement  in  certain 
cases.  If  the  Board's  rule  is  not  effective 
immediately,  banks  would  not  be  able  to 
take  advantage  of  the  FDICIA 
amendments  because  attempting  to 
apply  the  broader  statutory  hold 
provisions  would  result  in  violation  of 
Regulation  CC  and  attendant  potential 
civil  liability. 

There  was  no  opportimity  for  the 
Board  to  publish  proposed  regulations 
for  comment  prior  to  the  enactment  of 
the  FDICIA  amendments  to  the  Act, 
which  were  effective  December  19, 1991. 
Accordingly,  the  Board,  for  good  cause, 
finds  that  the  notice  and  public 
comment  procedure  normally  required  is 
impractical  and  contrary  to  the  public 
interest  under  5  U.S.C  553(b)(B).  The 
Board  further  finds  that,  for  the^ame 
reasons,  there  is  good  cause  under  5 
U.S.C  553(d)(3)  to  make  the  interim 
amendment  effective  on  January  15, 1992 
without  regard  for  the  30-day  period 
provided  for  in  U.S.C  553(d).- 

Initial  Regidatory  FlexibiUty  Analyus 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  an  agency  to 
publish  an  initial  regulatory  flexibility 
analysis  with  any  notice  of  proposed 
rulemaking.  Two  of  the  requirements  of 
an  initial  regulatory  flexibility  analysis 
(5  U.S.C  603(b))— a  description  of  the 


reasons  why  the  action  by  the  agency  is 
being  considered  and  a  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule — are  contained  in  the 
supplementary  information  above.  The 
Board's  interim  rule  requires  no 
additional  reporting  or  recordkeeping 
requirements,  nor  are  there  relevant 
federal  rules  that  duplicate,  overlap,  or 
conflict  with  the  proposed  rule. 

Another  requirement  for  the  initial 
regulatory  flexibility  analysis  is  a 
description  of,  and  where  feasible,  an 
estimate  of  the  number  of  small  entities 
to  which  the  proposed  rule  shall  apply. 
The  interim  rule  will  apply  to  all 
depository  institutions,  regardless  of 
size,  as  required  by  the  amendments  to 
the  Expedited  Funds  Availability  Act 
The  rule  should  not  have  a  negative 
economic  impact  on  small  institutions, 
but  rather  will  decrease  the  risk  and 
cost  for  all  depositary  banks  by 
broadening  the  scope  of  the  exception 
holds  and  providing  the  one-time  notice 
requirement  in  certain  cases. 

List  of  Subjects  b  12  CFR  Pari  229 

Banks,  banking,  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  229  is  amended 
as  follows: 

PART  229-{  AMENDED] 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  Title  VI  of  Pub.  L 100-86, 101 
Stat  552, 035, 12  U.S.C  4001  et  seg. 

2.  In  5  229.13.  the  term  "229.10(c),"  is 
added  immediately  preceding  the  term 
"229.11"  in  paragraphs  (b).  (c) 
introductory  text,  (d)  introductory  text 
(f)  inUoductory  text  (h)(1).  and  (h)(3);    ' 
the  first  sentence  of  paragraph  (e)(1).  - 
paragraph  (g](l)  introductory  text  and 
(i),  paragraph  (h)(2),  and  the  first 
sentence  of  paragraph  (h)(4)  are  revised: 
paragraphs  (g)(1)  (ii)  through  (v)  are 
removed;  paragraphs  (g)(2)  heading, 
(g)(2)(i).  (g)(2)(ii).  and  (g)(3)  are 
redesignated  as  paragraphs  (g)(l)(ii) 
heading,  (g)(l)(ii)(A).  (g)(l)(ii)(B),  and    ' 
(g)(4),  respectively:  in  newly  designated 
paragraph  (g)(l)(ii](B),  the  reference 
"paragraph  (g)(2)(i)"  is  revised  to  read 
"paragraph  (g](l)(ii)(A)":  and  new 
paragraphs  (g)(2)  and  (g)(3)  are  added  to 
read  as  follows: 

§229.13   Eieepllons. 


check  is  uncollectible  from  the  paying 
bank.  *  *  * 


(e)  Reasonable  cause  to  doubt 
collectibility— (\)  In  general.  Sections 
229.10(c),  229.11,  and  229.12  do  not  apply 
to  a  check  deposited  in  an  account  at  a 
depositary  bank  if  the  depositary  bank 
has  reasonable  cause  to  believe  that  the 


(g)  Notice  of  exception — (1 )  In 
general.  Subject  to  paragraphs  (g)(2]  and 
(g)(3)  of  this  section,  when  a  depositary 
bank  extends  the  time  when  funds  will 
be  available  for  withdrawal  based  on 
the  application  of  an  exception 
contained  in  paragraphs  (b)  through  (f) 
of  this  section,  it  must  provide  the 
depositor  with  a  written  notice. 

(i)  The  notice  shall  include  the 
following  information — 

(A)  The  account  number  of  the 
customer 

(B)  The  date  and  amount  of  the 
deposit 

(C)  The  amount  of  the  deposit  that  is 
being  delayed; 

(D)  The  reason  the  exception  was 
invoked:  and 

(E)  The  time  period  within  which  the 
funds  will  be  available  for  withdrawal, 
unless  the  emergency  conditions 
exception  in  paragraph  (f)  of  this  section 
has  been  invoked,  and  the  depositary 
bank,  in  good  faith,  does  not  know  the 
duration  of  the  emergency  and, 
consequently,  when  the  funds  must  be 
made  available  at  the  time  the  notice 
most  be  given. 

•       •       •       •       • 

(2)  One-timevxception  notice.  In  lieu 
of  providing  notice  pursuant  to 
paragraph  (g)(1)  of  this  section,  a 
depositary  bank  that  extends  the  time 
when  the  funds  deposited  in  a 
nonconsumer  account  will  be  available 
for  withdrawal  based  on  an  exception 
contained  in  paragraph  (b)  or  (c)  of  this 
section  may  provide  a  single  notice  to 
the  customer  that  includes  the  following 
information — 

(i)  The  reason(s)  the  exception  may  be 
invoked;  and 

(ii)  The  time  period  within  which 
deposits  subject  to  the  exception  will  be 
available  for  withdrawal. 
This  one-time  notice  shall  be  provided 
only  if  each  type  of  exception  cited  in 
the  notice  will  be  invoked  for  most 
check  deposits  in  the  account  to  which 
the  exception  could  apply.  This  notice 
shall  be  provided  at  or  prior  to  the  time 
notice  must  be  provided  under 
paragraph  (g)(l)(ii)  of  this  section. 

(3)  Notice  of  repeated  overdrafts 
exception.  In  lieu  of  providing  notice 
pursuant  to  paragraph  (g)(1)  of  this 
section,  a  depositary  bank  that  extends 
the  time  when  funds  deposited  in  an 
account  will  be  available  for  withdrawal 
based  on  the  exception  contained  in 
paragraph  (d)  of  this  section  may 
provide  a  notice  to  the  customer  for 
each  time  period  during  which  the 
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exception  will  be  in  e^ect.  The  notice 
shall  include  the  following 
information — 

(i)  The  account  number  of  the 
customer 

(ii)  Th^fact  that  the  availability  of 
funds  deposited  in  the  customer's 
account  will  be  delayed  because  the 
repeated  overdrafts  exception  will  be 
invoked; 

(iii)  The  time  period  within  which 
deposits  subject  to  the  exception  will  be 
available  for  withdrawal;  and 

(iv)  The  time  period  during  which  the 
exception  will  apply. 
This  notice  shall  be  provided  at  or  prior 
to  the  time  notice  must  be  provided 
under  paragraph  (g](l](ii]  of  this  section 
and  oiily  if  the  exception  cited  in  the 
notice  will  be  invoked  for  most  check 
deposits  in  the  account. 
***** 

(h)  Availability  of  deposits  subject  to 

exceptions. 

*        •        •        *        • 

(2)  If  a  depositary  bank  invokes  an 
exception  contained  in  paragraphs  (b) 
through  (e}  of  this  section  with  respect 
to  a  check  described  in  \  229.10(c)(1)  (i) 
through  (v)  or  §  229.10(c)(2),  it  shall 
make  the  funds  available  for  withdrawal 
not  later  than  a  reasonable  period  after 
the  day  the  funds  would  have  been 
required  to  be  made  available  had  the 
check  been  subject  to  S  S  229.11  or 
229.12. 
***** 

(4)  For  the  purposes  of  paragraphs 
(h)(1).  (h)(2),  and  (h)(3)  of  this  section,  a 
reasonable  period  is  an  extension  of  up 
to  one  business  day  for  checks  subject 
to  §  229.10(c)(l)(vi),  Bve  business  days 
for  checks  subject  to  §  229.12(b)  and 
checks  that  would  be  subject  to 
S  229.12(b)  under  in  paragraph  (h)(2)  of 
this  section,  and  six  business  days  for 
checks  subject  to  §  229.12(c)  and  checks 
that  would  be  subject  to  S  229.12(c) 
under  paragraph  (h)(2)  of  this  section. 


Appendix  C  to  Part  229— {Amended] 

3.  Appendix  C  is  amended  as  set  forth 
below: 

a.  In  the  introductory  text,  two  new 
headings  are  added  in  numerical  order 
under  &e  heading  "Model  Notices";  and 

b.  New  model  notices  C-13B  and  C- 
13C  are  added  in  numerical  order  to 
read  as  follows: 


Appendix  C-Model  Forms,  Clauses, 
and  Notices 


Model  Notices 


UMI 


C-13B    One-time  notice  for  large  deposit  and 
redeposited  check  exception  holds 

C-13C  One-time  notice  for  repeated 
overdraft  exception  holds 


Model  Notices 


C-13B— One-rmw  Notice  for  Large  Deposit 
and  Redepottttd  Checii  Exception  Holds 

Notice  of  Hold 

If  you  deposit  into  your  account: 

•  Checks  totaling  more  than  $5,000  on  any 
one  day,  the  first  $5,000  deposited  on  any  one 
banking  day  will  be  available  to  you 
according  to  our  general  policy.  The  amount 
in  excess  of  $5,000  will  generally  be  available 
on  the  [numl)er\  business  day  for  checks 
drawn  on  [bank],  the  [niunl>er\  business  day 
for  local  checks  and  [numl)er\  business  day 
for  nonlocal  checks  after  the  day  of  your 
deposit.  If  checks  (not  drawn  on  us)  that 
otherA^ise  would  receive  next-day 
availability  exceed  $5,000,  the  excess  will  be 
treated  as  either  local  or  nonlocal  checks 
depending  on  the  location  of  the  paying  bank. 
If  your  check  deposit  exceeding  $5,000  on 
any  one  day,  is  a  mix  of  local  checks, 
nonlocal  checks,  checks  drawn  on  [t>ank],  or 
checks  that  generally  receive  next-day 
availability,  the  excess  will  be  calculated  by 
first  adding  together  the  [        ],  then  the  [ 

],  then  the  [       ].  then  the  [       ]. 

•  A  check  that  has  been  returned  impaid. 
the  funds  will  generally  l>e  available  on  the 
[number]  business  day  for  checks  drawn  on 
|6a/i/c].  the  [number]  business  day  for  local 
checks  and  the  [numt>er]  business  day  for 
nonlocal  checks  after  the  day  of  your  deposit 
Checks  (not  drawn  on  us)  that  otherwise 
would  receive  next-day  availability  will  be 
treated  as  either  local  or  nonlocal  checks 
depending  on  the  location  of  the  paying  bank. 

C-13C— One-tlina  notice  for  repeated 
overdraft  exception  traM 

Notice  of  Hold 

Account  Number  [Number] 

Date  of  Notice:  [Date] 

We  are  delaying  the  availability  of  checks 
deposited  into  your  account  due  to  repeated 
overdrafts  of  your  account.  For  the  next  six 
months,  deposits  will  generally  be  available 
on  the  [number]  business  day  for  checks 
drawn  on  [bank],  the  [number]  business  day 
for  local  checks,  the  [number]  business  day 
for  nonlocal  checks  after  the  day  of  your 
deposit.  Checks  (not  drawn  on  us)  that 
otherwise  would  have  received  next-day 
availability  will  be  treated  as  either  local  or 
nonlocal  checks  depending  on  the  location  of 
the  paying  bank. 


Appendix  E  to  Part  229— [Amended] 

4.  Appendix  E  to  part  229  is  amended 
as  set  forth  below: 

a.  In  appendix  E,  in  the  Commentary 
under  section  229.13.  in  the  introductory 
text,  the  last  sentence  of  the  first 
paragraph  and  the  first  sentence  of  the 
second  paragraph  are  revised,  and  the 


last  sentence  of  the  second  paragraph  is 
removed:  in  paragraph  (b).  the  first  two 
paragraphs  are  revised;  in  paragraph  (c) 
a  new  sentence  is  added  to  the  end  of 
the  first  paragraph  and  the  last  sentence 
of  the  last  paragraph  is  revised:  in 
paragraph  (d).  two  new  sentences  are* 
added  to  the  end  of  the  last  paragraph: 
in  paragraph  (e).  the  second  sentence  of 
the  flrst  paragraph  is  revised  and  a  new 
sentence  is  added  immediately 
following  the  second  sentence  of  the 
first  paragraph;  in  paragraph  (f),  two 
new  sentences  are  added  immediately 
preceding  the  last  sentence,  and  the 
second  and  last  sentences  are  revised: 
in  paragraph  (g),  the  first  paragraph  and 
the  first  sentence  of  the  second 
paragraph  are  revised,  and  four  new 
paragraphs  are  added  immediately 
preceding  the  last  paragraph;  and  in 
paragraph  (h).  the  second  sentence  of 
the  first  paragraph,  and  the  third,  fourth, 
and  fifth  paragraphs  are  revised;  and 

b.  In  Appendix  E,  in  the  Commentary 
under  appendix  C  two  new  paragraphs 
are  added  in  numerical  order  to  read  as 
follows: 

Appendix  E    Conwientary 


9229.13    Excepttone. 

*  '  *  These  exceptions  apply  to  local  and 
nonlocal  checks  as  well  as  to  checks  that 
must  otherwise  be  accorded  next-day  (or 
second-day]  availability  under  §  229.10(c). 

Many  checks  will  not  be  returned  to  the 
depositary  bank  by  the  time  funds  must  be 
made  available  for  withdrawal  imder  the 
next-day  (or  second-day),  local,  and  nonlocal 
schedules.  *  *  • 
***** 

(b)  Large  deposits.  Under  the  large  deposit 
exception,  a  depositary  bank  may  extend  the 
hold  placed  on  check  deposits  to  the  extent 
that  the  amount  of  the  aggregate  deposit  on 
any  banking  day  exceeds  $5,000.  This 
exception  applies  to  local  and  nonlocal 
checks,  as  well  as  to  checks  that  would 
otherwise  be  made  available  on  the  next  (or 
second]  business  day  after  the  day  of  deposit 
under  S  22g.l0(c].  Although  the  first  $5,000  of 
a  day's  deposit  is  subject  to  the  availability 
otherwise  provided  for  checks,  the  amount  in 
excess  of  $5,000  may  be  held  for  an 
additional  period  of  time  as  provided  in 
§  229.13(h).  When  the  large  deposit  exception 
is  applied  to  deposits  composed  of  a  mix  of 
checks  that  would  otherwise  be  subject  to 
differing  availabiUty  schedules,  the 
depositary  bank  has  the  discretion  to  choose 
the  portion  of  the  deposit  to  which  it  applies 
the  exception.  Deposits  by  cash  or  electronic 
payment  are  not  subject  to  this  exception  for 
large  deposits. 

"The  following  example  illustrates  the 
operation  of  the  large  deposit  exception.  If  a 
customer  deposits  $2,000  in  cash  and  a  $B,000 
local  check  on  a  Monday,  $2,100  (the 
proceeds  of  the  cash  deposit  and  $100  firom 
the  local'check  deposit)  must  be  made 
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available  for  withdrawal  on  Tuesday.  An 
additional  $4,900  of  the  proceeda  of  the  local 
check  must  be  available  for  withdrawal  in 
accordance  with  the  local  schedule  (i.e. 
Wednesday  under  the  permanent  schedule), 
and  the  remaining  $4,000  may  be  held  for  an 
additional  period  of  time  under  the  large 
deposit  exception. 

*  •        *  /-     «        • 

(c)  Redeposited  checks.  •  •  •  This 
exception  applies  to  local  and  nonlocal 
checks,  as  well  as  to  checks  that  would 
otherwise  be  made  available  on  the  next  (or 
second)  business  day  after  the  day  of  deposit 
under  1 229.10(c). 

*  •         *         •         * 

*  *  *  A  depositary  bank  that  made  $100 
of  a  check  available  for  withdrawal  under 
S  229.10(c)(l)(vii)  can  charge  back  the  full 
amount  of  the  check,  including  the  $100,  if  the 
check  is  returned  unpaid,  and  the  $100  need 
not  be  made  available  again  if  the  check  is 
redeposited. 
[A)  Repeated  Overdrafts.  '  '  ' 

*  •        *        *        • 

'  *  *  This  exception  applies  to  local  and 
nonlocal  checks,  as  well  as  to  checks  that 
would  otherwise  be  made  available  on  the 
next  (or  second)  business  day  after  the  day  of 
deposit  under  {  229.10(c).  When  a  bank 
extends  a  hold  under  this  exception,  it  need 
not  make  the  Rrst  $100  of  a  deposit  available 
for  withdrawal  on  the  next  business  day.  as 
would  otherwise  be  required  by 
S  229.10(c)(l)(vii). 

(e)  Reasonable  cause  to  doubt 
collectibility.  *  *  *  This  exception  applies  to 
local  and  nonlocal  checks,  as  well  as  to 
checks  that  would  otherwise  be  made 
available  on  the  next  (or  second)  business 
day  after  the  day  of  deposit  under  S  229.10(c). 
When  a  bank  extends  a  hold  under  this 
exception,  it  need  not  make  the  first  $100  of  a 
deposit  available  for  withdrawal  on  the  next 
business  day,  as  would  otherwise  be  required 
by  8  229.10(c)(l)(vii).  *  *  * 

*  •         •         •         * 

(f)  Emergency  conditions. '  '  *  In  the 
circumstances  specified  in  this  paragraph,  the 
depositary  bank  may  extend  the  holds  that 
are  placed  on  deposits  of  checks  that  are 
affected  by  such  delays,  if  the  bank  exercises 
such  diligence  as  the  circumstances  require. 

*  *  *  This  exception  applies  to  local  and 
nonlocal  checks,  as  well  as  checks  that 
would  otherwise  be  made  available  on  the 
next  (or  second)  business  day  after  the  day  of 
deposit  under  {  229.10(c).  When  a  bank 
extends  a  hold  under  this  exception,  it  need 
not  make  the  first  $100  of  a  deposit  available 
for  withdrawal  on  the  next  business  day.  as 
would  otherwise  be  required  by 

S  229.10(c)(l)(vii).  In  cases  where  the 
emergency  conditions  exception  does  not 
apply,  as  in  the  case  of  deposits  of  cash  or 
electronic  payments  under  (  229.10  (a)  and 
(b),  the  depositary  bank  may  not  be  liable  for 
a  delay  in  making  funds  available  for 
withdrawal  if  the  delay  is  due  to  a  bona  fide 
error  such  as  an  unavoidable  computer 
malfunction. 

(g)  Notice  of  exception.  If  a  depositary 
bank  invokes  any  of  the  safeguard  exceptions 
to  the  schedules  listed  above,  other  than  the 
new  account  exception,  and  extends  the  hold 


on  a  deposit  beyond  the  time  periods 
permitted  in  SS  229.10(c),  229.11.  and  229.12.  it 
must  provide  a  notice  to  its  customer.  Except 
in  the  cases  described  in  paragraphs  (g)(2) 
and  (g)(3)  of  the  regulation,  notices  must  t>e 
given  each  time  an  exception  hold  is  invoked 
and  must  state  the  customer's  account 
number,  the  date  of  deposit,  the  reason  the 
exception  was  invoked,  and  the  time  period 
within  which  funds  will  be  available  for 
withdrawal. 

With  respect  to  paragraph  (g)(1),  the 
requirement  that  the  notice  state  the  time 
period  within  which  the  funds  shall  be  made 
available  may  be  satisfied  if  the  notice 
identifies  the  date  the  deposit  is  received  and 
information  sufficient  to  indicate  when  funds 
will  be  available  and  the  amounts  that  will 
be  available  at  those  times.  *  *  * 
•        *    ^   *        »        ♦ 

In  those  cases  described  in  paragraphs 
(g)(2)  and  (g)(3),  the  depositary  bank  need  not 
provide  a  notice  every  time  an  exception  hold 
is  applied  to  a  deposit.  When  paragraph  (g)(2) 
or  (g)(3)  requires  disclosure  of  the  time  period 
within  which  deposits  subject  to  the 
exception  will  be  available  for  withdrawal, 
the  requirement  may  be  satisfied  if  the  one- 
time notice  states  when  on  us,  local,  and 
nonlocal  checks  will  be  available  for 
withdrawal  if  an  exception  is  invoked. 

Under  paragraph  (g)(2).  if  a  nonconsumer 
account  is  subject  to  the  large  deposit  or 
redeposited  check  exception,  the  depositary 
bank  may  give  its  customer  a  single  notice  at 
or  prior  to  the  time  notice  must  be  provided 
under  paragraph  (g)(1).  Notices  provided 
under  paragraph  (g)(2)  must  contain  the 
reason  the  exception  may  be  invoked  and  the 
time  period  within  which  deposits  subject  to 
the  exception  will  be  available  for 
withdrawal  (see  Model  Notice  C-13B).  A 
depositary  bank  may  provide  a  one-time 
notice  to  nonconsumer  customer  under 
paragraph  (g)(2)  only  if  each  exception  cited 
in  the  notice  (the  large  deposit  and/or  the 
redeposited  dieck  exception)  will  be  invoked 
for  most  check  deposits  to  the  customer's 
account  to  which  the  exception  could  apply. 
A  depositary  bank  may  to  continue  send  hold, 
notices  for  each  deposit  subject  to  the  large 
deposit  or  redeposited  check  exception  in 
accordance  witfi  |  229.13(g)(1)  (see  Model 
Notice  C-13). 

In  the  case  of  a  deposit  of  multiple  checks, 
the  depositary  bank  has  the  discretion  to 
place  an  exception  hold  on  any  combination 
of  checks  in  excess  of  $5,000,  "The  notice 
should  enable  a  customer  to  determine  the 
availability  of  the  deposit  in  the  case  of  a 
deposit  of  multiple  checks.  For  example,  if  a 
customer  deposits  a  $5,000  local  check  and  a 
$S,000  nonlocal  check,  under  the  large  deposit 
exception,  the  depositary  bank  may  make 
funds  available  in  the  amount  of  (1)  $100  on 
the  business  day  after  deposit,  $4,900  on  the 
second  business  day  after  deposit  (local 
check),  and  $5,000  on  the  eleventh  business 
day  after  deposit  (nonlocal  check  with  B-day 
exception  hold),  or  (2)  $100  on  the  first 
business  day  after  deposit,  $4,900  on  the  fifth 
business  day  after  deposit  (nonlocal  check), 
and  $5,000  on  the  seventh  business  day  after 
deposit  (local  check  with  S-day  exception 
hold).The  notice  should  reflect  the  bank's 
priorities  in  pladng  exception  holds  on  next- 


day  (or  second-day),  local,  and  nonlocal 
checks. 

Under  paragraph  (g)(3).  if  an  account  is 
subject  to  the  repeated  overdraft  exception, 
the  depositary  bank  may  provide  one  notice 
to  its  customer  for  each  time  period  during 
which  the  exception  will  apply.  Notices  sent 
pursuant  to  paragraph  (g)(3)  must  state  \he 
customer's  account  number,  the  fact  the 
exception  was  invoked  under  the  repeated 
overdraft  exception,  the  time  period  within 
which  deposits  subject  to  the  exception  funds 
will  be  made  available  for  withdrawal,  and 
the  time  period  during  which  the  exception 
will  apply  (see  ModeVForm  C-13C).  A 
depositary  bank  may  provide  a  one-time 
notice  to  a  customer  under  paragraph  (g)(3) 
only  if  the  repeated  overdraft  exception  will 
be  invoked  for  most  check  deposits  to  the 
customer's  account. 
«         •         •         *         • 

(h)  Availability  of  deposits  subject  to 
exceptions. '  *  *  lliis  provision  establishes 
that  an  extension  of  up  to  one  business  day 
for  on  us  checks,  five  business  days  for  local 
checks,  and  six  business  days  for  nonlocal  • 
checks  is  reasonable.  •  •  • 
•         •         •         *         « 

With  respect  to  Treasury  checks,  U.S. 
Postal  Service  money  orders,  checks  drawn 
on  Federal  Reserve  Banks  or  Federal  Home 
Loan  Banks,  state  and  local  government 
checks,  and  cashier's,  certified,  and  feller's 
checks  subject  to  the  next-day  (or  second- 
day)  availability  requirement,  the  depositary 
bank  may  extend  the  time  funds  must  be 
made  available  for  withdrawal  under  the 
large  deposit,  redeposited  check,  repeated 
overdraft,  or  reasonable  cause  exception  by  a 
reasonable  period  beyond  the  delay  that 
would  have  been  permitted  under  the 
regulation  had  the  checks  not  been  subject  to 
the  next-day  (or  second-day)  availability 
requirement.  The  additional  hold  is  added  to 
the  local  or  nonlocal  schedule  that  would 
apply  based  on  the  location  of  the  paying 
bank. 

One  business  day  for  on  us  checks,  five 
business  days  for  local  checks,  and  six 
business  days  for  nonlocal  checks,  in 
addition  to  the  time  period  provided  in  the 
schedule,  should  provide  adequate  time  for 
the  depositary  bank  to  learn  of  the 
nonpayment  of  virtually  all  checks  that  are 
returned. 

In  the  case  of  the  application  of  the 
emergency  conditions  exception,  the 
depositary  bank  may  extend  the  hold  placed 
on  a  check  by  not  more  than  a  reasonable 
period  following  the  end  of  the  emergency  or 
the  time  funds  must  be  available  for 
withdrawal  under  if  229.10(c).  229.11  or 
229.12,  whichever  is  later. 


Appendix  C— Model  Forms.  Clause*,  ana 
Notices 

•         •         •         «         * 

Model  C-13B.  This  form  satisfies  the  notice 
requiremenU  of  I  229.13(g)(2). 

Model  C-13C.  This  form  satisifies  the 
notice  requirements  of  \  229.13(g)(3). 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  15. 1992. 
Williain  W.  WUes, 
Secretary  of  the  Board. 
(FR  Doc.  92-1474  Filed  1-28-92:  8:45  am] 
WUNM  COOC  MIO-OI-M 


DEPARTMENT  OF  STATE. 
Bureau  of  Consular  Affairs 


22  CFR  Part  51 

[Public  Nottc*  1564] 


Cancellation  of  All  Passports  To 
Facilitate  ttie  Foreign  Travel  of  Untted 
States  Citizens  and  Nationals  Which 
Are  Designated  as  Valid  Only  for 
Travel  to  Israel 


agency:  Department  of  Stati 
action:  Final  rule. 


L 


summary:  This  final  rule  revises  the 
passport  regulations  of  the  Department 
to  cancel  all  valid  or  potentially  valid 
passports  that  are  designated  as  valid 
only  for  travel  to  Israel.  Such  passports 
were  issued  by  the  Secretary,  as  an 
exception  to  the  prohibition  on  the 
issuance  and  use  of  more  than  one 
passport  at  any  one  time,  to  facilitate 
the  travel  of  United  States  citizens  and 
nationals  in  the  Middle  East.  The 
revisions  are  required  by  provisions  of 
recently  enacted  statutes  which  prohibit 
the  issuance  of  any  passport  designated 
as  valid  only  for  travel  to  Israel  and 
direct  the  Secretary  to  cancel  all  current 
passports  designated  as  valid  only  for 
travel  to  Israel.  For  information 
concerning  the  availability  of 
replacement  passports  for  bearers  of 
passports  cancelled  by  this  revision  to 
the  regulations,  see  the  notice  published 
elsewhere  in  this  issue. 
EFFECnVE  date:  April  25, 1992. 
FOR  ^RTHER  INFORMATION  CONTACT: 

William  B.  Wharton.  Director,  Office  of 
Citizenship  Appeals  and  Legal 
Assistance.  Telephone  (202)  326-6172. 
SUPPLEMENTARY  INFORMATION:  Current 
regulations  reflect  the  long  standing 
policy  of  the  Department  that  no  person 
should  be  in  possession  of  more  than 
one  valid  or  potentially  valid  passport  at 
any  one  time  unless  specifically 
authorized  by  the  Secretary  of  State.  At 
present,  however,  a  number  of  countries, 
including  the  majority  of  Arab  League 
nations,  may  reject  passports  and  deny 
entrance  visas  to  persons  whose 
passports  or  other  travel  documents 
reflect  their  travel  to  Israel.  As  one  of 
the  exceptions  to  the  prohibition  on 
possession  of  more  than  one  passport, 
and  for  the  purpose  of  facilitating  travel 


of  United  States  citizens  and  nationals 
to  both  Israel  and  countries  following 
Arab  League  policy,  the  Secretary 
therefore  previously  authorized  issuance 
of  an  additional  passport.  The  majority 
of  such  passports  have  been  designated 
as  valid  only  for  travel  to  Israel. 
Issuance  of  such  second  passports  also 
has  been  authorized  in  other  limited 
circumstances. 

For  the  purpose  of  seeking  an  end  to 
the  Arab  League  policy,  section  129  of 
Public  Law  102-138,  as  enacted  into  law 
on  October  28, 1991,  prohibits  the 
Secretary  of  State  from  issuing  any 
passport  that  is  designated  as  valid  only 
for  travel  to  Israel  and  requires  the 
Secretary  to  promulgate  regulations  by 
January  26, 1992  that  will  cancel  by 
April  25. 1992  all  currently  or  potentially 
valid  Israel-only  passports.  To  the  same 
end,  section  503  of  Public  Law  102-140, 
also  enacted  into  law  on  October  28, 
1991,  prohibits  the  Secretary  from  using 
any  funds  appropriated  by  that  law  to 
issue  any  passport  designated  as  valid 
only  for  travel  to  Israel. 

Effective  with  enactment  of  the  new 
laws,  the  Department  ceased  issuance  of 
any  passport  designated  as  valid  only 
for  travel  to  Israel.  Regardless  of  the 
purpose  for  which  they  are  issued,  all 
passports  issued  as  an  exception  to  the 
prohibition  on  possession  of  more  than 
one  passport  at  any  one  time,  now  are 
being  issued  valid  without  geographic 
restriction  for  an  initial  period  of  two- 
years  from  date  of  issue.  Upon 
application,  and  a  showing  of  continued 
need,  the  validity  of  such  passports  may 
be  extended  for  additional  two-year 
periods  as  long  as  such  periods  do  not 
extend  beyond  the  normal  period  of 
validity  prescribed  for  such  passports  in 
the  regulations. 

Because  these  amendments  are 
mandated  by  statute  and  involve  a 
foreign  a^airs  function  of  the  United 
States,  the  provisions  of  5  U.S.C.  553  as 
to  notice  of  proposed  rulemaking  and 
delayed  effective  date  do  not  apply;  and, 
because  no  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  (5  U.S.C  601,  et  seq.)  also  does  not 
apply.  Because  the  amendments  involve 
a  foreign  affairs  function  of  the  United 
States,  they  are  not  subject  to  Executive 
Order  12291  of  February  17. 1981.  The 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35)  do  not  apply. 

List  of  Subjects  in  22  CFR  Part  51 

Passports. 

For  reasons  set  forth  in  the  preamble. 
22  CFR  part  51  is  amended  as  follows: 

1.  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 


Authority:  22  U.S.C.  211a.  as  amended.  22 
U.S.C.  2658, 3926:  sec.  122(d)(3),  Pub.  L  98- 
164, 97  Stat.  1017;  E.0. 11295,  36  FR  10603;  3 
CFR  1966-79  Comp.  p.  507;  Pub.  L  100-690; 
sec.  129,  Pub.  L  102-138, 105  Stat.  661;  sec. 
503,  Pub.  L.  102-140, 105  Stat.  820. 

2.  Section  51.4  is  amended  to  add  a 
new  paragraph  (g)  to  read  as  follows: 

951.4    VaiMityofpMsports.  , 

(g)  Cancellation  of  passport  endorsed 
as  valid  only  for  travel  to  Israel.  The 
validity  of  any  passport  which  has  been 
issued  and  endorsed  as  valid  only  for 
travel  to  Israel  is  cancelled  effective 
April  25, 1992.  Where  it  is  determined 
that  its  continued  use  is  warranted,  the 
validity  of  such  passport  may  be 
renewed  or  extended  for  additional 
periods  of  two  years  upon  cancellation 
of  the  Israel-only  endorsement.  In  no 
event  may  the  validity  of  such  passport 
be  extended  beyond  the  normal  period 
of  validity  prescribed  for  such  passport 
by  paragraphs  (b)  through  (e)  of  this 
section. 

Dated:  January  22, 1992. 
James  L  Ward, 

Acting  Assistant  Secretary  for  Consular 
Affairs. 

(FR  Doc.  92-1949  Filed  1-28-92;  8:45  am) 
BILUNQ  COOC  4710-Oe-M 


22  CFR  Part  193 
[Public  Notice  1565] 

Benefits  for  Hostages  in  Iraq,  Kuwait, 
and  Lebanon 

agency:  Bureau  of  Consular  Affairs, 

State. 

ACTION:  Interim  final  rule. 

summary:  The  Bureau  of  Consular 
Affairs,  Department  of  State  is 
amending  regulations  which 
implemented  section  599C  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
Fiscal  Year  1991  (Public  Law  101-513) 
("the  Hostage  Relief  Act  of  1990").  The 
Foreign  Relations  Authorization  Act, 
Fiscal  Years  1992-1993  (Public  Law  102- 
138)  makes  certain  changes  to  the 
Hostage  Relief  Act  of  1990,  and  these 
amen^ents  implement  those  changes. 
Hie  Hostage  Relief  Act  of  1990  made  up 
to  $10,000,000  available  for  monetary, 
health,  and  life  insurance  benefits  to  be 
paid  to  U.S.  hostages  in  Iraq,  Kuwait, 
and  Lebanon,  and/or  their  family 
members.  Some  of  these  funds  remain 
available  and  the  cturent  Foreign 
Relations  Authorization  Act  amends  the 
Hostage  Relief  Act  of  1990  to  extend 
both  the  period  of  time  during  which  the 
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benefits  are  available,  and  the  eligibility 
criteria. 

DATES:  Effective  lanuaiy  29. 1992. 

Comments  on  this  interim  final  rule 
must  be  received  on  or  before  February 
28, 1992. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Director,  OMce  of 
Citizens  Consular  Services,  Bureau  of 
Consular  Affairs,  room  4817, 
Department  of  State,  Washington,  DC 
20520-4818. 

FOR  FURTHER  INFORMATKM  CONTACT! 
Carmen  A.  Diplacido,  Director,  Office  of 
Citizens  Consular  Services.  Telephone 
(202)  647-3666. 
SUPPLEMENTARY  INFORMATKHI:  Section 

302  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1992 
and  1993,  amends  the  Hostage  Relief  Act 
of  1990  in  the  following  ways: 

With  respect  to  all  persons  covered  by 
the  Hostage  Relief  Act  of  1990  (i.e., 
hostages  held  in  Iraq,  Kuwait,  and 
Lebanon,  and/or  their  family  members), 
the  new  legislation  extends  availability 
of  benefits.  Under  the  prior  law,  the 
authorization  to  obligate  funds  expired 
on  May  5, 1991:  Thus,  otherwise  eligible 
persons  who  had  not  applied  for 
benefits  by  that  date  were  ineligible  for 
benefits,  and  certain  benefits  terminated 
as  of  that  date  persons  whose  eligibility 
had  been  established.  This  change  is 
accomplished  by  sections  302(a)(1)  and 
302(a)(5),  which  amend  section  599C  of 
the  Hostage  Relief  Act  so  that  benefits 
are  available  "during  fiscal  year  1991 
and  hereafter",  so  that  the  prior  six 
month  limitation  on  obligation  is 
removed. 

Section  302  contains  two  additional 
changes  with  respect  to  hostages 
captured  in  Lebanon.  Section  302(a)(3) 
provides  that  health  and  life  insurance 
benefits  are  available  under  certain 
circumstances  for  the  period  of  the 
individual's  hostage  status,  plus  a  60- 
month  period  following  the  termination 
of  hostage  status.  Previously,  these 
benefits  expired  12  months  after  the 
termination  of  hostage  status,  which 
remains  the  law  with  respect  to 
hostages  held  in  Iraq  and  Kuwait. 

Section  302(a)(4)  amends  the 
definition  of  the  term  "United  States 
hostages  captured  in  Lebanon"  to  mean 
"United  States  nationals,  including 
lawful  permanent  residents  of  the 
United  States,  who  have  been  forcibly 
detained"  *  •  •  "foranyperiodof  time 
after  June  1, 1982"  in  Lebanon.  The  prior 
definition  did  not  include  lawful 
permanent  residents,  and  only  covered 
persons  who  had  been  detained  since 
January  1. 1990. 

Finally  section  302(b)  provides  that 
the  amendments  made  by  section  302(a) 


are  retroactive  to  the  date  of  enactment 
of  the  Hostage  Relief  Act  of  1990,  which 
was  November  5, 1990.  Waiver  of 
Proposed  Rulemaking,  Executive  Order 
12291,  Federal  Regulations,  Regulatory 
Flexibility  Act,  and  Paperwork 
Reduction  Act 

Compliance  with  5  U.S.C.  553  of  the 
Administrative  Procedures  Act  relative 
to  notice  of  proposed  rule  making  and 
delayed  effective  date  is  impracticable 
and  contrary  to  the  public  interest  in 
this  instance  since  expeditious 
implementation  of  this  rule  is  mandated 
by  the  Congress  in  accordance  with 
Public  Law  101-513  effective  November 
5, 1990.  This  is  not  a  major  rule  as 
defined  under  section  1(b)  of  Executive 
Order  12291  Federal  Regulations,  nor  is 
it  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
regulations  primarily  affect  United 
States  hostages  in  Iraq,  Kuwait,  and 
Lebanon  (Regulatory  Flexibility  Act). 
This  amendment  involves  the  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  of  1980.  This  collection 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwoik 
Reduction  Act  and  5  CFR  part  1320. 

List  of  Subjecto  in  22  CFR  Part  193 

Claims,  Health  insurance.  Hostages, 
Iraq,  Kuwait,  Lebanon,  Life  insurance. 
Wages. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  22  CFR  part  193  is 
amended  as  follows. 

PART  193-BENEFITS  FOR 
HOSTAGES  IN  IRAQ.  KUWAIT,  OR 
LEBANON 

1.  The  authority  citation  for  part  193  is 
revised  to  read  as  follows: 

Aulfaority:  Section  S99C.  Pub.  L  No.  101- 
513, 104  Stat.  20B4. 

2.  In  { 193.1.  paragraph  (c)  is  revised 
to  read  as  follows: 

S  19S.1    Datarmination  of  hoataga  atatua. 


(c)  In  the  case  of  Lebanon,  hostage 
status  may  be  accorded  to  United  States 
nationals,  which,  for  purposes  of  this 
paragraph,  includes  lawful  permanent 
residents  of  the  United  States,  who  have 
been  forcibly  detained,  held  hostage,  or 
interned  for  any  period  of  tim$  after 
June  1, 1982,  by  any  government 
(including  the  agents  thereof)  or  group  in 
Lebanon  for  the  purpose  of  coercing  the 
United  States  or  any  other  government. 

3.  In  S 193Z  paragraph  (d)  is  added  to 
read  as  follows: 


(1*3^    DafMtlona. 

'  •        *        •        •        * 

(d)  The  term  lawful  permanent  •■ 
resident  means  any  individual  who  has 
been  lawfully  accorded  the  privilege  of 
residing  permanently  in  the  United 
States  as  an  immigrant  in  accordance 
with  the  immigration  laws,  such  status 
not  having  changed. 

4.  In  9  193.3,  paragraph  (e)  is  revised 
to  read  as  follows: 

S  ISSi^    AppBcsWoHSi 

*        •        •        *        • 

(e)  Applications  should  be  filed  as 
quickly  aS  possible,  because  benefits  are 
available  only  until  the  funds  allocated 
under  the  Act  have  been  spent  When 
fund^  have  been  expended,  the 
Department  will  publish  a  notice  in  the 
Federal  Register  so  stating. 

5.  In  S  193.4,  paragraph  (b)  is  revised 
to  read  as  follows: 


S  193.4 


I  and  danW  of 


(b)  All  applications  shall  be 
considered,  evaluated,  and/or  prepared 
by  the  Federal  Benefits  Section  of  the 
Office  of  Overseas  Citizens  Consular 
Services.  All  federal  agencies  or  other 
interested  persons  should  contact  the 
office  at  the  address  listed  in  ( 193.3(d). 
•        *        •        •        * 

Dated:  January  16, 1992. 
Elisabelh  M.  Tunpoii, 

Assistant  Secretary,  Bureau  of  Consular 

Affairs. 

[FR  Doc.  92-2144  Filed  1-28-92:  8:45  am] 


DEPARTMENT  OF  JUSTICE 

28CFRPart16 

IAAQ/A(Marlto.«1-921 

Exomption  of  Rocordt  Systam  Undsr 
mo  pnvscy  aci 

AOENCV:  Department  of  Justice. 
action;  Final  rule. 

summary:  The  Department  of  Justice  is 
exempting  a  Privacy  Act  system  of 
records  entitied  "U.S.  Marshals  Service 
Prisoner  Transportation  System, 
JUSTICE/USM-003,"  from  the 
provisions  of  5  U.S.C.  552a(c)  (3)  and  (4). 
(d),  (e)(1),  (2),  (5)  and  (g).  The 
exemptions  are  necessary  to  protect  the 
security  of  prisoners,  informants,  and 
law  enforcement  personnel;  and  to 
prevent  a  serious  threat  to  law 
enforcement  communications  systems. 
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IFmcnvc  DATE  This  rule  will  be 
effective  January  29, 1992. 
TON  pufrmeii  mromiATiON  contact: 
Patricia  E  Neely  (202)  514-6329. 
•UWUMENTARV  mPOiniATION:  A 
proposed  rule  with  invitation  to 
comment  was  published  in  the  Federal 
Regbter  on  September  6. 1991  (56  FR 
44049).  The  public  was  given  30  days  in 
which  to  comment.  One  public  comment 
favoring  the  exemptions  was  received. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requironents  of  the  Regulatory 
Flexibility  Act  5  U.S.C  601-612.  it  is 
hereby  stated  that  the  order  will  not 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 

list  of  Subjects  in  28  CFR  Pari  le 

Administrative  Practice  and 
Procedure,  Courts,  Freedom  of 
Information,  Privacy,  and  the  Sunshine 
Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  793-78, 28  CFR  16.101  is  amended 
as  set  forth  below. 

Dated:  January  7, 1992. 
Hany  H.  FBckingar. 

Assistant  Attorney  General  fiw 
Administration. 

1.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Aolhority:  5  U.S.C.  301. 552, 552a.  552b(g), 
553: 18  U.S.C  4203(a)(1):  28  US.C  509. 5ia 
534:  31  U.S.C  3717.  9701. 

2. 28  CFR  16.101  is  amended  by 
redesignating  paragraph  (o)  as 
paragraph  (q)  and  by  adding  new 
paragraphs  (o)  and  (p).  | 

$16,101    Exemption  of  U.S.  Marshal* 
SenHce  (USMS)  Systems   ■wiHed 


(0)  The  following  system  of  records  is 
exempt  from  5  U.S.C  552a(c)  (3)  and  (4). 
(d).{c)(1).(2).(5)and(g): 

(1)  U.S.  Marshals  Service  Prisoner 
Transportation  System  (JUSTICE/USM- 
003). 

These  exemptions  apply  only  to  the 
extent  that  information  in  this  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a(j)(2). 

(p)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  where  the 
release  of  the  disclosure  accounting  for 
disclosures  made  pursuant  to  subsection 
(b)  of  the  Act  would  reveal  a  source  who 
furnished  information  to  the 
Government  in  confidence. 
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(2)  From  subsection  (c)(4)  to  the  extent 
that  the  system  is  exempt  from 
subsection  (d). 

(3)  From  subsection  (d)  because 
access  to  records  would  reveal  the 
names  and  other  information  pertaining 
to  prisoners,  including  sensitive  security 
information  such  as  the  identities  and 
locations  of  confidential  sources,  e.g., 
informants  and  protected  witnesses;  and 
disclose  access  codes,  data  entry  codes 
and  message  routing  symbols  used  in 
law  enforcement  communications 
systems  to  schedule  and  effect  prisoner 
movements.  Thus,  such  a  compromise  of 
law  enforcement  communications 
systems  would  subject  law  enforcement 
personnel  and  other  prisoners  to 
harassment  and  possible  danger,  and 
present  a  serious  threat  to  law 
enforcement  activities.  To  permit 
amendment  of  the  records  would 
interfere  with  ongoing  criminal  law 
enforcement  and  impose  an  impossible 
administrative  biirden  by  requiring  that 
information  affecting  the  prisoner's 
seciuity  classification  be  continuously 
reinvestigated  when  contested  by  the 
prisoner,  or  by  anyone  on  his  behalf. 

(4)  From  subsections  (e)  (1)  and  (5) 
because  the  security  classification  of 
prisoners  is  based  upon  information 
collected  during  official  criminal 
investigations;  and,  in  the  interest  of 
ensuring  safe  and  secure  prisoner 
movements  it  may  be  necessary  to 
retain  information  the  relevance, 
necessity,  accuracy,  timeliness,  and 
completeness  of  which  cannot  be 
readily  established,  but  which  may 
subsequently  prove  useful  in 
establishing  patterns  of  criminal  actit^ity 
or  avoidance,  and  thus  be  essential  to 
assigning  an  appropriate  security 
classification  to  the  prisoner.  The 
restrictions  of  subsection  (e)  (1)  and  (5) 
would  impede  the  information  collection 
responsibilities  of  the  USMS,  and  the 
lack  of  all  available  information  could 
result  in  death  or  serious  injury  to  USMS 
and  other  law  enforcement  personnel, 
prisoners  in  custody,  and  members  of 
the  public. 

(5)  From  subsection  (e)(2)  because  the 
requirement  to  collect  information  from 
the  subject  individual  would  impede  the 
information  collection  responsibilities  of 
the  USMS  in  that  the  USMS  is  often 
dependent  upon  sources  other  than  the 
subject  individual  for  verification  of 
information  pertaining  to  security  risks 
posed  by  the  individual  prisoner. 

(6)  From  subsection  (g)  to  the  extent 
that  the  system  is  exempt  from 
subsection  (d) 

|FR  Doc.  92-2070  Filed  1-28-02. 8:45  am) 

MLUNO  COM  441»41-ll 


UBRARY  OF  CONGRESS 

Copyright  Offica 

37CFR  Part  201 

(Docket  Na  16-781 

Cabia  Compulsory  Ucanaa;  DafinitkMi 
of  Cabia  Syatam 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTWN:  Final  regulation.    


:  The  Copyright  Office  affirms 
its  decision,  announced  at  56  FR  31580 
(1991),  that  satellite  carriers  are  not 
cable  systems  within  the  meaning  of  17 
U.S.C  111  (the  Copyright  Act  of  1976) 
notwithstanding  the  decision  in 
National  Broadcasting  Company.  Inc.  v. 
Satellite  Broadcast  Networks.  Inc.,  940 
F.2d  1467  (11th  Cir.  1991).  The  Office 
also  confirms  that  multipoint 
distribution  service  (MDS)  and 
multichannel  multipoint  distribution 
service  (MMDS)  are  not  cable  systems 
within  the  meaning  of  111.  The  status  of 
satellite  master  antenna  television 
facilities  (SMATV)  is  not  part  of  this 
final  regulation  and  will  bie  addressed 
separately  at  a  later  date. 
EFFECTIVE  DATE:  January  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Schrader,  General  Counsel,  U.S. 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559:  telephone  (202) 
707-8380. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Today's  announcement  marks  another 
step  in  the  Copyright  Office's 
rulemaking  proceeding  regarding  the 
definition  of  a  cable  system  under  the 
cable  compulsory  licensing  mechanism 
in  17  U.S.C.  111.  (the  Copyright  Act  of 
1976.)  On  October  15, 1986,  the  Office 
opened  this  proceeding  with  a  Notice'  of 
Inquiry  (51  FR  36705)  inviting  public 
comment  on  whether  satellite  master 
antenna  television  (SMATV)  and 
multichannel  multipoint  distribution 
service  (MMDS)  operations  qualify  as 
cable  systems  under  section  111(f)  of  the 
Copyright  Act.  The  Office  received 
numerous  comments  and  reply 
comments  and  reopened  the  comment 
period  from  August  3, 1987  until 
September  2. 1987  (52  FR  28731)  so  that 
the  public  might  respond  lo  four 
comments  received  by  the  Office  after 
the  closing  of  the  initial  comment  and 
reply  period 

On  May  19.  19H8.  the  Copyrighi  Office 
agam  reopened  this  proceeding  |53  FR 
17962]  to  broaden  the  scope  of  the 
inquiry  to  include  issues  relating  to  the 
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eligibility  of  satellite  cairiera  to  operate 
under  the  section  111  compulsory 
license.  The  Office  also  sought 
comments  as  to  whether  sateUite 
carriers  may  qualify  for  the  passive 
carrier  exemption  of  section  lll(a]  with 
respect  to  certain  transmissions  and 
also  qualify  as  a  cable  system  with 
respect  to  other  transmissions.  The 
Office  received  fifteen  additional 
comments  regarding  satellite  carriers. 

On  July  11, 1991,  the  Copyright  Office 
issued  a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  this  proceeding  (56  FR  31580). 

n.  Notice  of  Proposed  Rulemaking 
(NPRM) 

The  NPRM  represented  the  Copyright 
Office's  thoroui^  consideration  of  the 
public  comments  and  its  findings  and 
preliminary  findings  with  respect  to 
SMATV,  MMDS,  and  satellite  carrier 
eligibilify  for  the  cable  compulsory 
license.  The  Office  interpreted  the  terms 
and  purpose  of  the  section  111  license 
and  proposed  new  regulations  to  govern 
the  conditions  under  which  SMATV 
systems  would  qualify  for  the  cable 
Ucense.  The  Office,  however,  made  a 
preliminary  finding  that  MMDS  systems 
do  not  qualify  for  the  cable  license  and 
announced  a  policy  decision  that 
satellite  carriers  were  not  eligible  for  the 
license. 

The  comments  received  in  response  to 
the  1986  and  1988  Notices  of  Inquiry 
played  a  significant  role  in  fleshing  out 
the  issues  concerning  the  eligibilify  of 
SMATV's,  MMDS's  and  satellite 
carriers'  eligibilify  for  compulsory 
licensing,  llie  Copyright  Office  has  the 
administrative  task  of  interpreting  the 
terms  of  the  statute.  See  Cablevision 
Systems  Development  Co.  v.  Motion 
Picture  Association  of  America.  Inc.,  836 
F.2d  599, 609-10  (DC  Cir.),  cert,  denied. 
487  U.S.  1235  (1988). 

With  respect  to  satellite  carriers,  the 
Office  concluded  that  they  did  not 
satisfy  the  conditions  of  ti\e  definition  of 
a  cable  system  found  in  section  111(f) 
and  therefore  did  not  qualify  for 
compulsory  licensing.  Starting  with  the 
premise  that  the  cable  compulsory 
license  should  be  construed  according  to 
its  terms,  and  should  not  be  given  a 
wide  scale  interpretation  which  could, 
or  will,  encompass  any  and  all  new 
forms  of  retransmission  technology,  the 
Office  applied  the  Uteral  terms  of  the 
section  111(f)  definition  to  the 
operations  of  satellite  carriers.  56  FR 
31590  (1991).  The  Office  found  that 
satellite  carriers  did  not  meet  the 
definitional  requirements  because, 
among  other  reasons,  they  provide  a 
national  retransmission  service  rather 
than  the  localized,  communify  based 
service  contemplated  by  the  Copyright 


Act  The  concept  of  localism  is 
evidenced  by  "provisions  of  the  license 
which  discuss  such  items  as  the  'local 
service'  area  of  a  primary  transmitter 
and  other  language  sensitive  to 
localify."  Id.  at  31590-91.  The  Office  did 
not  reach  the  question  of  whether 
satellite  carriers  made  use  of  "other 
communications  channels,"  as  described 
in  111(f),  since  they  were  "national 
retransmission  service(s)  and,  as  such, 
do  not  have  any  one  facility  located  in  a 
state  which  bodi  receives  and 
retransmits  signals  or  programming."  Id. 
The  Copyright  Office's  conclusion  was 
affirmed  by  "an  extensive  examination 
of  the  legislative  history  of  the 
compulsory  license  (which)  fails  to 
reveal  any  evidence  suggesting  that 
Congress  intended  the  compulsory 
license  to  extend  to  such  types  of 
retransmission  service."  Id. 

After  providing  a  refund  mechanism 
for  satellite  carriers  who  had  made 
royalfy  filings  with  the  Copyright  Office 
claiming  compulsory  licensing,  the 
NPRM  turned  to  the  issue  of  MMDS 
eligibilify  under  section  111(f).  The 
Office  once  again  began  its  analysis 
with  a  consideration  of  the  definitional 
requirements  of  section  111(f)  and  found 
that  while  MMDS  and  MDS  operations 
meet  most  of  the  requirements,  "such 
facilities  (are)  wanting  regarding  the 
requirement  that  retransmission  of 
sisals  be  accompUshed  via  wires, 
cables,  or  other  commimications 
channels."  Id.  at  31592.  Unlike  its 
conclusion  with  respect  to  satellite 
carriers,  however,  the  NPRM  stated  that 
the  conclusion  with  respect  to  MMDS 
facilities  was  preliminary  only.  Id.  at 
31593. 

In  preliminarily  deciding  that  MDS 
and  MMDS  facilities  did  not  meet  the 
requirements  of  a  cable  system  as 
envisioned  by  section  111,  the  Office 
drew  upon  "(t)he  legislative  history  to 
section  111  (which)  makes  it  clear  that 
there  is  a  significant  'interplay  between 
copyright  and  the  commimications  law 
elements'  of  section  111,  requiring  the 
Office  to  consider  the  qualifications  of 
MDS  and  MMDS  as  cable  systems  with 
an  eye  towards  how  those  systems  were 
treated  as  a  matter  of  communications 
policy  at  the  time  of  passage  of  the 
Copyright  Act."  Id.  at  31592  (citation 
omitted).  In  determining  how  these 
systems  were  regulated  in  1976  and 
thereafter,  the  Office  studied  the  FCC 
Report  and  Order  in  Docket  No.  89-35, 
Definition  of  a  Cable  Television  System, 
in  v^ch  the  FCC  interpreted  the 
statutory  term  "cable  system"  as  it 
appeared  in  the  Cable  Communications 
Policy  Act  of  1984. 

The  Office  was  not  as  concerned  with 
how  the  FCC  interpreted  the  1964  Cable 


Act  definition,  since  the  Cable  Act  and 
Copyright  Act  definitions  are  not 
identical,  as  it  was  with  the 
Commission's  discussion  of  how  it 
regulated  cable  systems  in  1976.  Id.  at 
31591  ("(T)he  FCC's  discussion  and 
conclusions  are  still  of  significant  value, 
since  entities  regulated  as  cable  systems 
by  the  FCC  are  presumptively  cable 
systems  under  the  Copyright  Act's 
definition,  which  generally  encompasses 
the  FCC's  concept  of  cable  system  in 
1976.")  The  NPRM  therefore  provided  a 
lengthy  discussion  of  the  FCC  Cable 
Report  see  id.  at  31591-31592,  where  the 
Commission  held,  inter  alia,  that  those 
systems  that  did  not  make  use  of  closed 
transmission  paths,  such  as  MDS  and 
MMDS,  were  not  considered  cable 
systems. 

The  Copyright  Office  preliminarily 
concluded  that  MDS  and  MMDS 
facilities  did  not  meet  the  section  111(f) 
cable  definition  because  they  do  not 
make  secondary  transmissions  via 
"%vires,  cables,  or  other  communications 
channels."  The  Office  interpreted  this 
phrase  to  require  retransmission  by 
closed  transmission  paths  primarily, 
which  excluded  MDS'  and  MMDS' 
wireless  retransmission.  The  NPRM 
stated  that  this  restricted  reading 
comported  with  the  Copyright  Office 
position  that  Congress  did  not  intend  to 
extend  compulsory  licensing  to  every 
video  retransmission  service,  and  with 
the  congressional  understanding  of 
cable  systems  in  1976: 

When  Congress  passed  the  Copyright  Act 
in  1976,  iU  understanding  of  the  regulation  of 
the  cable  industry  was  naturally  based  on 
FCC  pohcy  and  precedent.  The  FCC's  1986 
definition  of  a  cable  system,  in  effect  while 
the  Copyright  Act  was  passed,  defined  a 
cable  system  as  "redistribut(ing)  *  *  * 

signals  by  wre  or  cable. While  the 

reference  to  "by  wire  or  cable"  was  dropped 
by  the  FCC  in  1977,  the  Commission 
specifically  stated  that  the  change  was  not  to 
l>e  "interpreted  to  include  such  non-cable 
television  broadcast  station  services  as 

Multipoint  Distribution  Systems. 

(citation  omitted).  Regulation  of  cable 
systems  from  a  communications  standpoint 
therefore,  was  limited  to  traditionaL  wire- 
based,  closed  path  transmission  services.  It  is 
therefore  reasonable  to  conclude  that  the 
copyright  compulsory  license  was  adopted  to 
apply  to  those  same  types  of  services  dien 
regulated  by  the  FCC  as  cable  systems.  A 
broad  reading  of  the  phrase  "other 
communications  channels"  in  section  111(f) 
to  Include  systems,  such  as  MDS  and  MMDS, 
which  were  not  regulated  by  the  FCC  as 
cable  systems  would  l>e  contrary  to  the 
express  congressional  purpoae  of  adopting  a 
compulsory  licenae  for  the  cable  industry. 

Id.  at  31593. 

The  Copyright  Office's  preliminary 
conclusion  regarding  MDS  and  MMDS 
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was  bolstered  by  two  specific  elements. 
First,  the  1984  Cable  Act's  definition  of  a 
cable  system  as  consisting  of  "a  set  of 
closed  transmission  paths"  reflected 
Congress's  understanding  of  years  of 
FCC  regulation  in  the  cable  area  and 
what  was  generally  known  and 
regulated  as  a  cable  system.  Id.  While 
neither  FCC  precedent  nor  the  definition 
of  a  cable  system  appearing  in  the  Cable 
Act  was  binding  on  the  Office's 
interpretation  of  section  111(0.  this 
background  reflected  that  "Congress  did 
not  act  within  a  vacuum  v;hen  it  drafted 
section  111.  but  rather  adopted  a 
co)*pulsory  licensing  scheme  for  an 
industry  which  was  already  defined  and 
regulated  by  the  FCC."  /f^. 

Second,  Lhe  very  specific  and  direct 
tie-in  between  the  conpulsory  license 
and  the  FCCs  rules  and  rygnlaliuns 
governing  the  cable  industry  belied 
MDS'  and  MMDS'  eligibiiity.  For 
example,  the  concept  of  a  distant  signal 
equivalent,  crucial  to  the  computation  of 
royalties  and  operation  of  the  license, 
was  fixed  by  the  rules  of  the  FCC  in 
effect  on  the  dale  of  enactment  of  the 
CopjTight  Act.  The  slatute's  heavy 
reliance  on  FCC  regulation,  which 
applied  only  to  the  cable  industry  and 
not  MDS  or  MMDS  operations, 
"unmistakably  reflects  [the]  interplay 
between  copyright  and  communications 
policies."  Id.  Congress  was  providing  a 
copyright  licensing  scheme  for  an 
industry  already  defined  and  regulated 
by  the  FCC — an  industry'  which  did  not 
include  the  operations  of  MDS  or 
MMDS.  The  Copyright  Office  therefore 
proposed  a  refund  mechanism  for  MDS 
and  MMDS  operators  who  had  made 
royalty  filings  with  the  Office  on  the 
assumption  that  they  qualified  for 
compulsory  licensing.  Id. 

The  NPRM  concluded  with  a 
discuftsioii  of  the  eligibility  of  SMATV 
systems  and  a  preliminary  finding  that 
some  SMAIV's  did  meet  the 
requirements  of  section  111(f).  Id.  at 
31593-31594.  The  NPRM  proposed  a 
series  of  amendments  to  the  Copyright 
Office  regulations  to  include  some 
SMATV's  within  the  definition  of  a 
cable  system  and  provided  specific 
royally  and  fihng  requirements  for  those 
operators.  These  issues  will  be 
addressed  later  in  a  separate  document. 

The  Copyright  OJfice  invited  public 
ccmmcnl  on  the  NPRM.  Initial 
comments  were  due  September  9, 1991, 
and  reply  comments  were  due  October 
9. 1991. 

ni.  National  Broadcasting  Company,  Inc. 
V.  Satellite  Broadcast  Networks,  Inc. 

Subsequent  to  the  publication  of  the 
NPRM.  the  Eleventh  Circuit  issued  its 
opinion  in  National  Broadcasting 


Company,  Inc.  v.  Satellite  Broadcast 
Networks,  Inc..  940  F.2d  1467  (11th  Cir. 
1991)  (hereinafter  referred  to  as  "SBN"), 
reversing  the  decision  of  the  District 
Court  in  Pacific  »  Southern  Co.,  Inc.  v. 
Satellite  Broadcast  Networks,  Inc.,  604 
F.  Supp.  1565  (N.D.  Ga.  1988).  The 
District  Court,  which  considered 
whether  satellite  carriers  serving  home 
dish  owners  qualified  for  section  111 
compulsory  licensing,  held  that  satellite 
carriers  were  not  cable  systems  within 
the  section  111(f)  definition  because 
their  receiving  and  retransmitting 
facilities  were  not  located  in  the  same 
state. 

The  Copyright  Office  addresses  the 
Eleventh  Circuit  decision  because  it 
cited  the  District  Court  opinion 
favorably  In  the  NPRM.  At  the  outset, 
the  Copyright  Office  notes  that,  while  it 
has  carefully  analyzed  the  SBN 
decision,  the  Office  is  not  bound  by  the 
decision  of  the  Eleventh  Circuit,  just  as 
it  was  not  bound  by  the  decision  of  the 
District  Court.  See  56  FR  at  31590.  As  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  pointed  out  in 
Cablevision  Systems  Development  Co. 
V.  Motion  Picture  Association  of 
America,  Inc..  836  F.2d  599,  610  (DC 
Cir.),  cert,  denied,  487  U.S.  1235  (1988), 
the  Copyright  Office,  through  its 
rulemaking  authority  in  17  U.S.C.  702.  is 
given  the  express  authority  to  interpret 
the  provisions  of  section  111  relating  to 
the  operation  of  the  cable  compulsory 
licensing  system. 

The  SBN  case  involved  a  satellite 
carrier  that  collected  the  network 
affiliate  broadcast  signals  of  NBC  in 
Georgia.  CBS  in  New  Jersey,  and  ABC  in 
Illinois,  and  made  those  signals 
available  to  home  satellite  dish  owners 
across  the  country  on  a  subscriber  basis. 
SBN  claimed  that  it  was  entitled  to 
retransmit  those  signals  in  accordance 
with  section  111.  although  such  carriage 
is  now  covered  by  the  terms  of  section 
1!9.  the  Satellite  Home  Viewer  Act  of 
1988.  As  noted  above,  the  District  Court 
held  that  SBN  did  not  qualify  for 
compulsory  licensing  because  it  did  not 
meet  all  of  the  definitional  requirements 
of  section  111(0;  specifically  it  found 
that  SBN  failed  to  meet  the  "located  in 
any  State  requirement"  because  its 
retransmission  facilities  were  not 
located  in  the  same  state  as  its  receiving 
facilities. 

The  Eleventh  Circuit  disagreed  with 
this  analysis,  stating  that  it  was 
"unpersuaded  that  'located  in  any  State' 
means  located  entirely  within  a  single 
state. '  SBN.  940  F.2d  at  1470.  Instead, 
the  Court  focused  on  the  definition  of  a 
secondary  transmission  in  section  111(f), 
which  provides  that  a  nonsimultaneous 
broadcast  is  not  a  secondary 


transmission  if  made  by  a  cable  system 
located  partly  in  Alaska  and  partly  in 
some  other  state.  This  language, 
according  to  the  Court,  "suggests  that 
Congress  understood  it  would  be 
possible  for  a  cable  system  to  exist  'in 
part'  within  Alaska  and  'in  part' 
elsewhere."  Id. 

The  SBN  court  concluded  that  "there 
is  no  good  reason  why  a  satellite 
broadcasting  company  such  as  SBN 
should  not  be  a  cable  system."  Id. 
Noting  that  SBN  could  have  delivered  its 
signal  t(i  cable  operators  across  the 
countryiflwithout  incurring  copyright 
liability  as  a  passive  carrier,  'SBN  has 
simply  eliminated  the  middleman."  Id.  at 
1471.  Furthermore,  "to  conclude  that 
SBN  cannot  be  a  cable  system  because 
of  its  geographic  reach  would  be  to 
prevent  those  in  sparsely  populated 
areas  from  receiving  the  quality 
television  reception  technology  can 
provide."  Id.  In  the  interest  of 
widespread  dissemination  of  signals,  the 
court  summarized  "(i)n  short,  there  is  no 
good  reason  to  read  'cable  system' 
narrowly  to  deny  SBN  its  license,  and  to 
do  so  will  do  an  injustice  to  those  who 
live  in  rural  areas.  SBN  is  a  cable 
system."  Id. 

The  SBN  court  addressed  two  other 
aspects  of  the  definition  of  a  cable 
system:  Whether  the  carriage  of  the 
broadcast  signals  was  "permissible 
under  the  rules,  regulations,  or 
authorizations"  of  the  FCC,  and  whether 
secondary  transmissions  by  satellite 
carriers  are  made  by  "wires,  cables  or 
other  communications  channels."  As  to 
permissibility  of  carriage,  the  court  held 
that  "the  rebroadcast  was  permissible 
because  no  rule  or  regulation  forbade 
it,"  noting  that  the  FCC  had  expressly 
stated  it  would  not  consider  regulation 
of  satellite  carriers  until  the  courts  had  . 
resolved  the  copyright  infringement 
issue.  Id.  And  in  a  footnote,  the  Court 
expressed  in  dicta  that  it  thought  that 
satellite  retransmission  services  were 
made  through  "other  communications 
channels"  in  satisfaction  of  the  statute. 
Id.  at  1469  n.  3.  The  court  stated  that 
"(t)he  legislative  history  shows  that  in 
considering  the  Copyrights  (sic)  Act, 
Congress  understood  that  the 
development  of  satellites  promised  a 
new  channel  for  communicating  in  the 
future,"  and  that  "both  the  Second  and 
Eighth  Circuits  have  concluded  that 
transmission  by  'wires,  cables  or  other 
communications  channels'  includes 
satellite  broadcasts."  Id.  (citing  Hubbard 
Broadcasting  v.  Southern  Satellite,  777 
F.2d  393  {8th  Cir.  1985),  cert,  denied,  479 
U.S.  1005  (1986)  and  Eastern  Microwave, 
Inc.  V.  Doubleday  Sports,  Inc.,  691  F.2d 


UMI 


Federal  Register  /Vol.  57.  No.  19  /  Wednesday.  January  29.  1992  /  Rules  and  Regnlations        3287 


125  (2d  Cir.  1982).  cert  denied  459  U.S. 
1226  (1963)]. 

Finally,  in  another  footnote,  the  court 
noted  the  issuance  of  the  NPRM  and  the 
Copyright  Office's  decision  that  satellite 
carriers  did  not  satisfy  the  definitional 
requirements  of  a  cable  system.  The 
court  dwelled  on  the  possible 
retroactive  application  of  the  Office's 
policy  decisions  annoimced  in  the 
NPRM,  noting  that  "(i)f  this  recent 
promulgation  applied  retroactively  to 
this  case,  it  might  be  entitled  to 
deferential  review  under  Chevron, "  but 
concluded  that  the  "language  of  the 
notice  does  not  require  that  it  apply 
^troactively."  Id.  at  1469  n.  4.  "The  coiul 
considered  the  Office's  position  on 
satellite  carriers  as  expressed  in  the 
NPRM,  and  concluded: 

In  any  event  we  have  considered  the 
views  of  the  Copyright  Offictton  the  language 
and  legislative  history  of  section  111,  but  we 
find  those  views  unpersuasive.  We  of  course 
express  no  opinion  on  the  new  rule's  validity 
as  applied  prospectively. 

Id.  at  1470  n.  4. 

rv.  Discussion  of  Comments 

The  Copyright  Office  received  a  large 
number  of  comments  responding  to  the 
positions  expressed  in  the  NmM. 
Although  the  majority  of  comments 
came  bom  N4MDS  operators  and  their 
afniiates,  the  Office  also  heard  from 
satellite  carriers,  broadcasters,  the  FCC 
copyright  owners,  the  cable  television 
industry,  and  members  of  Congress.  A 
sununary  of  the  major  issues  brought  out 
in  the  comments  follows. 

A.  hmOS  Operations 

The  question  of  the  eligibility  of 
MMDS  operations  for  compulsory 
licensing  drew  the  lion's  share  of 
conunents.  The  majority  of 
commentators  favored  inclusion  of 
MMDS  and  MDS  within  the  definition  of 
a  cable  system.  However,  several 
parties  did  object  to  inclusion  of  MMDS 
services. 

Commentators  arguing  for  inclusion  of 
MDS  and  MMDS  operations  within  the 
section  111  definition  of  a  cable  system 
took  issue  with  the  tentative  decision 
announced  in  the  NPRM  on  several 
grounds:  statutory  construction, 
legislative  intent,  judicial  interpretation, 
and  public  policy.  They  argued  that  the 
Copyright  Office  should  confine  its 
analysis  to  a  plain  reading  of  the 
statutory  language  contained  in  section 
lll(f)'s  definition  of  a  cable  system,  and 
that  the  legislative  history  suggests  the 
compulsory  license  is  broad  enough  to 
encompass  new  video  retransmission 
services  such  as  MMDS.  Further, 
judicial  interpretations  of  section  111 
and  the  Copyright  Act  mandate  that  a 


flexible  approach  be  taken  to  its 
provisions  to  embrace  new  forms  of 
technology,  and  public  policy  requires 
that  the  MMDS  industry  be  fostered  to 
provide  competition  and  widespread 
dissemination  of  video  programming. 

One  of  the  principal  arguments 
advanced  by  the  pro-MKQ)S 
commentators  involves  the  rules  of 
statutory  construction.  They  argue  that 
the  preliminary  decision  announced  in 
the  NPRM  violates  the  plain  meaning  of 
the  definition  of  a  cable  ssrstem 
appearing  in  section  lll(n<  and  requires 
immediate  reversal  by  die  Office.  "1116 
111(Q  definition  has  five  requirements: 
(1)  Facilities  located  in  a  state,  territory, 
trust  territory  or  possession,  that  (2)  in 
whole  or  in  part  receives  television 
broadcast  signal  licensed  by  the  FCC, 
and  (3)  make  secondary  transmissions 
of  those  signal,  by  (4)  wires,  cables  or 
other  communications  channels,  to  (5) 
subscribing  members  of  the  public  who 
pay  for  such  service.  MMDS  operators 
argued  they  satisfy  all  of  these 
definitional  requirements.  Including 
retransmission  by  "wires,  cables  or 
other  communications  channels."  and 
therefore  the  Office  inquiry  must  end 
there.  MMDS  operators,  it  is  argued,  do 
make  use  of  wires  and  cables  in  their 
operations,  as  well  as  "other 
communications  channels."  thereby 
satisfying  all  the  reqtiirements. 
Technivision,  Inc.  comments  at  6.  They 
assert  that  the  Copyright  Office  erred  in 
looking  to  legislative  history  and  other 
outside  sources  when  the  statutory 
language  was  clear  "(E)vident 
legislative  intent  is  required  to  override 
clear  statutory  language,  not  to  enforce 
it."  Turner  Broadcasting  Inc.  comments 
at  4,  citing  to  American  Tobacco  Co.  v. 
Patterson,  456  U.S.  63  (1982). 

MMDS  commentators  also  argued  that 
MMDS  operations  satisfy  the  plain 
meaning  of  section  111(c)(1),  which 
permits  compulsory  licensing  for  only 
broadcast  signals  whose  carriage  "is 
permissible  under  the  rules,  regulations, 
or  authorizations  of  the  Federal 
Communications  Commission." 
Although  the  NPRM  did  not  discuss  the 
meaning  of  the  phrase  "permissible 
under  FCC  rules."  several  commentators 
argue  that  the  requirement  is  satisfied  in 
the  case  of  MMDS  because  there  are  no 
FCC  rules  prohibiting  carriage.  See,  e.g.. 
Technivision.  Inc..  comments  at  10.  The 
FCC  confinns  that  it  has  never  expressly 
restricted  the  carriage  of  broadcast 
signals  by  "wireless"  cable  systems,  and 
notes  that  its  regulations  permit  an  ITFS 
licensee  (most  MMDS  operations  consist 
of  channel  capacity  licensed  in  whole  or 
in  part  from  FTPS  licensees)  to  "transmit 
material  other  than  the  ITFS  subject 
matter  "  i.e.,  broadcast  signals.  Federal 


Commimications  Commission, 
comments  at  7  (citing  47  CFR  74.931(e)). 

Several  commentators  argued  the 
Copyright  Office  has  relied  incorrectly 
on  legislative  history  in  interpreting  the 
definitional  phrase  "or  other 
communications  channels."  The  Office 
is  charged  with,  in  effect  substituting 
the  word  "and"  for  the  word  "or," 
requiring  cable  systems  to  use  cables, 
wires  and  other  communications 
channels.'  See  Turner  Broadcasting 
System,  Inc.,  comments  at  4;  Senators 
DeConcini,  Metzenbaum.  Inouye,  Leahy, 
Simon,  comments  at  2;  Representatives 
Boucher.  Moorhead.  comments  at  1. 
Congress  did  not  intend  such  a 
requirement,  according  to  these 
commentators,  and  the  Office's 
interpretation  is  contrary  to  standard 
rules  of  statutory  construction.  Turner 
Broadcasting  Systems.  Inc.,  conunents  at 
4  (citing  Reiter  v.  Sonotone  Corp.,  442 
U.S.  330. 339  (1979)).  Rather,  Congress' 
deliberate  use  of  the  word  "or" 
demonstrates,  they  say,  that  Congress 
did  not  intend  to  confine  the  definition 
to  those  systems  which  use  wires  and 
cables,  but  rather  reflected  a 
"technology  neutral"  approadi  to 
encompass  new  forms  of  video  delivery. 
Wireless  Cable  Association.  Inc., 
comments  at  15-18;  Ad  Hoc  Committee 
of  Wireless  Cable  System  Operators, 
comments  at  5-6. 

A  number  of  commentators  contend 
that  the  NPRM  erroneously  interpreted 
the  legislative  history  of  section  111  and 
the  Copyright  Act,  and  improperiy  relied 
on  communications  law  history  and  the 
Cable  Act  of  1984.  They  say  die  Office's 
approach  of  defining  cable  systems  on 
the  basis  of  technological  distinctions 
unnecessarily  confines  the  compulsory 
Ucense's  operation,  and  limits  the  future 
applicability  of  the  cable  Ucense. 

Certain  commentators  argue  that  the 
only  relevant  legislative  history  of 
significance  relates  to  the  definition  of 
cable  system.  They  read  the  legislative 
history  to  suggest  that  the  language  "or 
other  communications  channels"  is 
broad  enough  to  encompass  the 
operations  of  MMDS  because  (1)  the 
Congress  was  aware  of  the  existence 
and  potential  of  wireless  systems,  and 
(2)  the  legislative  history  shows  that  a 
flexible  approach  should  be  taken  vis-a- 
vis new  tedmologies.  To  demonstrate 
Congress'  awareness  of  wireless-based 
operations  in  the  context  of  the 
definition  of  a  cable  system,  tiiey  cite 


■  In  fact  the  OfFice  lut  not  interpreted  this  phrase 
at  though  "and"  replaced  "or."  Such  a  reading 
would  require  qaaUfjing  wired  ayatamf  to  uae 
"other  comawnicatiaas  cfaamiaU"  io  additioo  to 
wire.  The  Office  inalead  ha*  interpreted  the  phraaa 
in  the  context  of  the  whole  of  section  lit. 


3288 


Federal  Register  /  Vol.  57.  No.  19  /  Wednesday.  January  29.  1992  /  Rules  and  Regulations 


Barbara  Ringer,  Register  of  Copyrights, 
in  testimony  during  hearings  on  the 
Copyright  Act: 

Pint,  as  to  the  scope  of  the  provision:  it 
deals  with  all  kinds  of  secondary 
transmissions,  which  usually  means  picicing 
up  electrical  energy  signals,  broadcast 
signals,  off  the  air  and  retransmitting  them 
simultaneously  by  one  means  or  the  other — 
usually  cable  but  sometimes  other 
communication  channels,  like  microwave  and 
apparently  laser  beam  transmissions  that  are 
on  the  drawing  boards  if  not  in  actual 
operation. 

Hearings  on  H.R.  2223  before  the 
Subcomm.  on  Courts,  Civil  Liberties, 
and  the  Administration  of  Justice  of  the 
House  Comm.  on  the  Judiciary,  Mth 
Cong..  1st  Sess.  1820  (1975)(part  3). 
Congress  was  therefore  aware  that 
wireless  operations  would  lilcely  soon  . 
be  providing  secondary  transmissions, 
and  the  phrase  "or  other 
communications  channels"  was  likely 
inserted  to  cover  that  eventuality.  Cross 
Country  Telecommunications,  Inc.. 
comments  at  6. 

Further,  the  comments  supporting 
MMDS  eligibility  for  the  section  111 
compulsory  license  argue  there  is 
nothing  in  the  legislative  history  to 
suggest  that  Congress  desired  a 
technology-based  limit  on  the 
compulsow  license.  Rather,  they  say  the 
histoiy  shows  that  Congress  desired  the 
definitional  provisions  of  the  Copyright 
Act  to  be  interpreted  flexibly,  so  that  it 
would  not  have  continually  to  amend 
the  statute  as  new  technologies 
emerged.  Turner  Broadcasting  Systems, 
Inc..  comments  at  10  (citing  H.R.  Rep: 
No.  1476,  94th  Cong.,  2d  Sess.  51  (1976). 

The  NPRM's  reliance  on 
communications  policy  and  the  1984 
Cable  Act  were  also  erroneous, 
according  to  these  commentators.  First, 
they  contend  that,  consideration  of  FCC 
regulations  and  its  defmition  of  a  cable 
system  in  1976  ignores  Congress's 
actions.  In  fact,  they  say,  comparing 
FCC  regulations  in  effect  in  1976  with 
the  language  of  section  111 
demonstrates  Congress's  desire  to  make 
the  copyright  definition  broader.  Turner 
Broadcast  Systems,  Inc.,  comments  at  7- 
8.  The  FCC  defmition.  found  at  47  CFR 
74.1101(a)(1977),  deHnes  a  cable  system 
as  only  consisting  of  "wires  and  cables" 
as  opposed  to  "wires,  cables  and  other 
communications  channels."  If  Congress 
had  desired  to  limit  the  copyright 
definition  of  a  cable  system  to  those 
systems  regulated  as  such  by  the  FCC.  it 
is  argued.  Congress  simply  could  have 
adopted  the  FCC  defmition.  The  fact 
that  it  included  the  much  broader  "or 
other  communications  channels" 
language  reflects  an  intention  to 
embrace  a  wider  range  of 


retransmission  services  than  those 
regulated  as  cable  systems  by  the  FCC. 
Id,  comments  at  9. 

Second,  the  NPRM  is  said  to  have 
relied  incorrectly  upon  the  1984  Cable 
Act  and  its  defmition  of  a  cable  system 
as  including  only  closed  transmission 
path  services.  The  Cable  Act,  which 
originated  from  the  Senate  Commerce 
and  House  Energy  and  Commerce 
Committees,  and  not  the  Senate  and 
House  Judiciary  Committees,  was 
enacted  for  communications  policy  and 
not  copyright  reasons.  The  Cable  Act 
was  designed  to  regulate  services 
subject  to  local  franchising  authorities, 
which  excludes  MMDS  operations.  It  is 
perfectly  consistent  that  MMDS  should 
be  considered  a  cable  system  for 
copyright  purposes,  but  not  for  Cable 
Act  purposes.  Wireless  Cable 
Association,  Inc.,  comments  at  21.  The 
purpose  of  the  copyright  system  is  to 
allow  the  public  to  benefit  by  the  wider 
dissemination  of  works  carried  on 
television  broadcast  signals,"  it  is 
argued,  whereas  the  Cable  Act 
addressed  relationships  between 
municipal  governments  and  wired  cable 
systems.  Id.  (citing  Capital  Cities  Cable, 
Inc.  V.  Crisp.  467  U.S.  691.  709-711 
(1984)).  The  Cable  Act,  therefore,  and  its 
requirement  that  cable  systems  consist 
of  closed  transmission  paths,  has  no 
apphcation  to  the  compulsory  license. 

Several  commentators  contend  that 
the  position  expressed  in  the  NPRM 
cannot  withstand  judicial  scrutiny.  They 
argue  that  the  Copyright  O^ice  is  bound 
by  the  Eleventh  Circuit's  interpretation 
of  section  111  in  National  Broadcasting 
Company,  Inc.  v.  Satellite  Broadcast 
Networks,  Inc.,  940  F.2d  1467  (11th  Cir. 
1991)  and  its  footnote  regarding  the 
meaning  of  "other  conunimications 
channels."  See  e.g..  Wireless  Cable 
Association,  conunents  at  11.  "For  (a 
governmental  agency)  to  predicate  an 
order  on  its  disagreement  with  (a) 
court's  interpretation  of  a  statute  is  for  it 
to  operate  outside  the  law."  Allegheny 
General  Hospital  v.  NLRB,  608  F.2d  965. 
970  (3d  Cir.  1979).  Of  particular  note  is 
footnote  3  of  the  SBN  decision  where 
the  Court  thought  that  transmission  via 
satellite  was  through  "other 
communications  channels"  within  the 
meaning  of  section  111(f).  If  satellite 
transmissions  are  within  the  reach  of 
"other  communications  channels."  then 
certainly  the  terrestrial  operations  of 
MMDS  satisfy  the  requirement, 
according  to  these  commentators.* 


*  One  commentator  even  argued  that  failure  to 
include  wireless  cable  within  the  definition  of  a 
cable  system,  when  the  courts  have  recognized 
satellite  carriers'  eligibility,  would  amount  to  an 
unconstitutional  violation  of  due  process.  See 
Wireless  Cable  Association.  Inc.  comments  at  13. 


It  is  argued  that  other  judicial 
decisions  require  a  finding  of 
compulsory  license  eligibility  for  MMDS' 
because  of  their  interpretation  of  other 
provisions  of  section  111  and  their 
conclusions  about  the  thrust  and 
purpose  of  compulsory  licensing.  In 
Hubbard  Broadcasting  v.  Southern 
Satellite,  777  F.2d  393  (8th  Cir.  1985), 
cert,  denied,  479  U.S.  1005  (1986),  and 
Eastern  Microwave,  Inc.  v.  Doubleday 
Sports,  Inc..  691  F.2d  125  (2d  Cir.  1982), 
cert,  denied,  459  U.S.  1226  (1983),  it  was 
held  that  the  passive  carrier  exemption 
of  section  111(a)(3)  applied  to  satellite 
carriers  who  delivered  broadcast 
programming  to  cable  headends  without 
any  intermediary  performance  to  the 
public.  Section  111(a)(3),  which  insulates 
passive  carriers  from  copyright  liability, 
applies  solely  to  systems  which  provide 
secondary  transmissions  via  "wires, 
cables  or  other  commtmications 
channels,"  the  same  phrase  used  in 
section  111(f).  According  to  pro-MMDS 
commentators,  the  use  of  the  same 
phrase  in  two  different  parts  of  the  same 
section  of  the  Copyright  Act  creates  the 
presumption  that  Congress  intended 
both  phrases  to  have  the  same  meaning. 
Wireless  Cable  Association,  Inc., 
comments  at  17.  Since  more  than  one 
court  has  foimd  that  satellite  carriers 
meet  all  the  definitional  requirements  of 
the  section  111(a)(3)  passive  carrier 
exemption,  including  transmission  via 
"other  communications  channels."  it  is 
argued  that  the  same  reasoning  must 
apply  to  section  111(f). 

According  to  these  commentators,  not 
only  have  the  courts  established  that 
wireless  video  providers  meet  the 
definition  of  transmission  via  "other 
communications  channels,  contrary  to 
the  assertions  in  the  NPRM,  but  they    ' 
also  support  the  position  that  the  license 
must  be  construed  in  such  a  wray  as  to 
provide  for  the  greatest  dissemination  of 
works.  The  purpose  of  the  copyright 
system  is  to  "allow  the  public  to  benefit 
by  the  wider  dissemination  of  works 
carried  on  television  broadcast  signals." 
Capital  Cities  Cable,  Inc.  v.  Crisp,  467 
U.S.  691,  709-711  (1984).  Further, 
"(w)hen  technological  change  has 
rendered  its  literal  terms  ambiguous,  the 
Copyright  Act  must  be  construed  in  light 
of  this  basic  purpose" — the  promotion  of 
"broad  public  availability  of  literature, 
music  and  other  arts."  Sony  Corporation 
V.  Universal  City  Studios,  Inc.,  464  U.S. 
417, 432  (1984).  These  commentators 
assert  that  section  111  should,  therefore, 
be  interpreted  in  a  technologically 
neutral  manner  to  assure  that  the 
greatest  amount  of  copyrighted 
broadcast  programming  is  made 
available  to  the  public. 


UMI 
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Finally,  the  critics  of  the  NPKtA  argue 
that  public  policy  requires  a  finding  of 
compulsory  license  eligibility.  They  ndte 
that  without  die  Ucense,  MMDS 
operators  will  be  unable  to  clear 
copyrights  in  the  broadcast 
programming  which  they  retransmit, 
putting  them  at  a  severe  disadvantage  to 
their  competitors,  the  wired  cable 
industry.  The  FCC  emphasized  that  the 
Copyright  Office's  interpretation  of  the 
copyright  definition  of  a  cable  system 
would  have  significant  implications  for 
the  nation's  communications  policy. 
Inclusion  of  MMDS  in  the  copyright 
compulsory  license  would  foster 
competition  in  the  marketplace,  assure 
the  widest  dissemination  of  information 
in  line  with  the  goals  of  the 
Communications  Act,  and  result  in 
signiHcant  public  benefits  from  the 
equal  treatment  of  MMDS  and  cable 
operators.  Chief,  Mass  Media  Bureau. 
Federal  Communications  Commission, 
comments  at  3-4.  The  FCC  also  felt  that 
"the  threat  of  expansion  of  coverage  of 
the  compulsory  license  provisions 
through  an  'open-ended'  interpretation 
of  the  law's  coverage  appears  limited." 
since  the  license  does  not  apply  to 
broadcasters  and  satellite  carriers  are 
covered  by  the  provisions  of  the 
Satellite  Home  Viewer  Act.  Id., 
comments  at  6.  "The  compulsory  license 
will  remain  available  only  to  traditional 
cable  systems  and  other  highly  localized 
nonbroadcast.  non-common  carrier 
media  of  limited  availability."  Id, 
comments  at  7. 

Several  other  conunentators 
supported  the  tentative  conclusions 
expressed  in  the  NFRM  and  opposed 
inclusion  of  MMDS  within  the 
compulsory  Hcensing  scheme.  The 
Motion  Picture  Association  of  America. 
Inc.  ("MPAA"),  which  originally 
supported  inclusion  of  MMDS  in  1966 
when  this  proceeding  commenced,  now 
opposes  inclusion  because  of  certain 
recent  developments  with  respect  to 
reinstatement  of  the  syndicated 
exclusivity  rules.  The  new  syndex  rules 
do  not  apply  to  MMDS,  because  the  FCC 
does  not  regulate  them  as  cable  systems, 
and  "this  •  •  •  gives  MMDS  operators  a 
major  advantage  over  cable  operators, 
at  the  expense  of  copyright  owners." 
MPAA.  comments  at  3.  Because 
broadcasters  could  not  enforce 
exclusivity  against  MMDS  operators, 
they  will  be  unable  to  enter  into 
exclusivity  arrangements  with  copyright 
owners,  reducing  copyright  owners' 
income  stream.  Further,  cable  systems 
are  subject  to  title  III  and  tide  VI 
regulation  under  the  Commimication  Act 
of  1934,  which  includes  significant 
structural  and  content  related 


limitations;  MMDS  operators  are  subject 
to  tide  II  regulation  which  lacks  such 
limitations.  Id.  reply  comments  at  7. 
"(A)ny  statutory  scheme  that  imposes 
copyright  Uability  on  cable  television 
systems  must  take  account  of  the 
intricate  and  complicated  rules  and 
regulations  adopted  by  the  Federal 
Communications  Conunission  to  govern 
the  cable  television  industry."  Id., 
comments  at  5  (quoting  H.R.  Rep.  No. 
1476. 94di  Cong.,  2d  Sess.  89  (1976)). 
According  to  the  MPAA.  the  delicate 
balance  struck  in  1976  would  be 
destroyed  if  MMDS  operators  were 
induded  in  the  section  111  compulsory 
licensing  scheme.' 

The  Professional  Sports  Leagues 
("Sports")  also  argued  against  inclusion 
of  MMDS,  emphasizing  that  the  question 
of  a  compulsory  Ucensing  scheme  for 
wireless  cable  is  for  Congressional 
resolution.  Echoing  the  MPAA's  position 
that  MMDS  operations  are  not  regulated 
as  cable  systems.  Sports  argue  that  the 
language  of  section  111(f)  is  limiting,  not 
encompassing.  In  contrast,  the  term 
"transmit."  found  in  section  101  of  the 
Copyright  Act  is  very  broad  and 
includes  "all  conceivable  forms  and 
combinations  of  wired  or  wireless 
communications  media."  Professional 
Sports  Leagues,  comments  at  10.  "Had 
Congress  intended  to  extend  compulsory 
licensing  to  every  facility  which 
retransmits  broadcast  signals,  it  would 
have  defined  a  'cable  system'  as  a 
facility  which  simply  makes  'secondary 
transmissions.'"  Id,  comments  at  11. 
The  requirement  that  a  facility  making 
secondary  transmissions  must  do  so  via 
"wires,  cables  or  other  communications 
channels"  demonstrates  Congress's 
intent  to  limit  the  compulsory  license  to 
traditional  wired  cable  systems. 

Finally.  Fox.  Inc.  ("Fox")  favors  the 
preliminary  position  announced  in  the 
NPRM.  Fox  agrees  with  the  Office's 
position  that  the  compulsory  hcense,  as 
a  derogation  of  the  property  rights  of 
copyright  owners,  must  be  narrowly 
construed.  Fox,  Inc^  comments  at  2 
(citing  Duchess  Music  Corp.  v.  Stem, 
458  F.2d  1305  (9th  Cir.  1972)).  Fox  also 
posits  that  the  phrase  "or  other 
communications  channels,"  so  much  the 
focus  of  this  proceeding,  "is  just  as 
consistently,  if  not  more  consistendy, 
interpreted  as  a  reference  to  non-wire 
elements  within  a  traditional  cable 


>  The  MPAA  aUo  aiguM  that  thote.  like  the  FCC. 
who  believe  that  choice  and  diversity  in       ^ 
comtnunicationt  service*  are  fostered  by  extension 
of  the  compulsoiy  Ucense,  run  heedlong  into  Uia 
IX:C's  pronouncement  in  it*  ISSS  report  on  the 
compulsory  license.  Oca.  Docket  No.  87-25.  4  FCC 
-Red  6711  (1988).  that  compulsory  licensing  is 
inimical  to  First  Amendment  principles.  MPAA. 
reply  comments  st  S  n.10. 


system  using  no  wire  or  cable 
transmission  capacity  whatsoever."  Id., 
comments  at  4. 

B.  Satellite  Camera 

The  Copyright  Office  received  a 
handful  of  comments,  mosdy  from 
satelUte  carrier  interests,  regarding  the 
announced  inehgibiUty  of  satellite 
carriers  for  section  111  compulsory 
licensing.  Those  commentators  favoring 
satellite  carrier  inclusion  centered  their 
arguments  essentially  around  two 
points:  The  SBAT  decision  and  the 
argument  that  section  111  is  a 
technology  neutral  universal 
compulsory  license. 

Comments  &Y>m  satellite  carrier 
interests  stressed  that  the  SflN  decision 
should  be  dispositive  of  the  issue  of 
satellite  carrier  eligibility  for  section  111 
licensing,  and  requires  immediate 
reversal  of  the  position  announced  in 
die  NPRM.  See.  e.g.,  Hughes 
Communications  Galaxy,  Inc..  reply 
comments;  Prime  Time  24.  conunents. 
The  Eleventh  Circuit  rejected  the  district 
court's  holding  with  respect  to  a  satellite 
carrier  not  being  located  in  a  single 
State,  and  rejected  the  reasoning  of  the 
NPRM:  "(W)e  have  considered  the 
views  of  the  Copyright  Office  on  the 
language  and  legislative  history  of 
section  111.  but  we  find  those  viewrs 
unpersuasive."  SBN.  940  F.2d  at  1470.  n. 
4.  As  the  MMDS  commentators  argued, 
these  commentators  argue  that  the 
Copyright  Office  interpretation  of 
section  111  cannot  stand  in  the  face  of 
judicial  authority. 

The  SflyV  decision  is  controlling 
regarding  the  requirement  that  a  cable 
system  be  located  in  "any  State," 
according  to  Hughes  Communications 
Galaxy  Inc.  ("Hughes").  They  charge 
that  the  NPRM,  in  basing  its  decision  on 
the  finding  that  satellite  carriers  were 
not  located  in  a  single  state,  ignored  that 
carriers  have  significant  ground  contact. 
Satellite  carriers  collect  signals  in  a 
stater  and  they  retransmit  those  signals 
to  subscribers  located  in  states,  thereby 
satisfying  the  definitional  requirement. 
Hughes  Commimications  Galaxy,  Inc., 
reply  comments  at  5-6.  Hughes  also 
notes  that  its  carriage  of  signals  is 
permissible  under  the  rules  of  the  FCC 
in  accordance  with  section  111(c)(1), 
because  there  are  no  FCC  rules  which 
forbid  it  Id.,  reply  commente  at  & 

Satellite  carrier  interests  also  argue 
that  the  SBN  decision  further  proves 
that  section  111  must  be  interpreted  in  a 
technologically  neutral  manner.  They 
say  it  does  not  make  sense  to  hinge  the 
operation  of  the  license  on  technological 
distinctions,  when  those  distinctions 
between  different  types  of  video 
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providers  are  blurring  and  rapidly 
changing.  "It  is  fully  consistent  with  the 
balance  and  structiu^  of  the  Copjfright 
Act  to  recognize  section  111  as  a 
'universal'  compulsory  license,"  which, 
"by  its  very  nature,  (is)  technology 
neutral."  Satellite  Broadcasting  & 
Communications  Association  of 
America,  comments  at  8, 10.  The  license 
should  therefore  apply  to  DBS  and  all 
types  of  video  retransmission  services. 
Hughes  Communications  Galaxy,  Inc., 
reply  comments  at  2. 

In  opposition  to  the  above 
xommentators,  the  Network  Affiliated 
Stations  Initiative  ("Network")  supports 
the  decision  of  the  NPRM  and  argues 
that  the  Copyright  Office  is  not  bound 
by  the  SBN  case.  Network  points  out 
that  the  NPRM  also  concluded  that 
satellite  carriers  are  not  located  in  any 
state,  rather  than  solely  the  district 
court's  opinion  that  they  must  be  located 
within  a  single  state,  a  position  not 
addressed  by  the  Eleventh  Circuit. 
Network  Affiliated  Stations  Initiative, 
reply  comments  at  3.  Further,  Network 
argues  that  the  terms  of  section  111, 
when  considered  as  a  whole,  make  it 
obvious  that  the  license  is  directed  to 
localized  transmission  services.  Satellite 
carriers  have  no  headends,  cannot 
operate  in  contiguous  communities,  and 
do  not  relate  to  the  concept  of  the 
distant  signal  equivalent,  which  makes 
reference  to  the  local  service  area 
wherein  the  cable  system  is  located.  The 
Copyright  Office  should,  therefore,  not 
fasliion  what  would  essentially  be  a 
new  license  for  satellitie  carriers.  Id, 
reply  comments  at  5. 

V.  Policy  Decision 

As  announced  in  the  NPRM,  the 
Copyright  Office  reached  a  preliminary 
decision  with  respect  to  MMDS 
operators'  eligibility  for  section  111 
compulsory  licensing,  and  a  flnal 
decision  with  respect  to  the  eligibility  of 
satellite  carriers.  Since  the  publication 
of  the  NPRM,  the  Eleventh  Circuit 
announced  its  decision  in  the  SBN  case, 
and  satellite  carrier  commentators  urged 
a  reconsideration  and  reversal  of  the 
Office's  position  with  respect  to  the 
eligibility  of  satellite  carriers  for  section 
111  hcensing.  The  Office  has  therefore 
reconsidered  the  position  announced  in 
the  NPRM.  and  issues  today  a  final 
decision  that  satellite  carriers  are  not 
eligible  for  the  cable  compulsory  Ucense. 
SMATV  facilities  are  not  a  part  of  this 
policy  decision,  and  shall  be  addressed 
in  a  final  rulemaking  at  a  future  date. 
The  Copyright  Office  does  reach  today  a 
final  decision  with  respect  to  MMDS 
facilities,  discussed  fully  below. 


A.  Satellite  Carriers 

Shortly  after  publication  of  the  NPRM, 
the  Eleventh  Circuit  announced  its 
decision  in  National  Broadcasting 
Company,  Inc.  v.  Satellite  Broadcast 
Networks.  Inc..  940  F.2d  1467  (11th  Cir. 
1991),  reversing  the  district  court  and 
holding  that  SBN,  a  satellite  carrier 
which  provided  broadcast  signals  to 
home  dish  owners,  was  a  cable  system 
under  17  U.S.C.  111.  (See  supra,  for  full 
discussion  of  the  case).  Because  the  SBN 
decision  is  at  odds  with  the 
interpretation  of  section  111  with 
respect  to  satellite  carriers  announced  in 
the  NPRM,  the  Office  analyzes  the  case 
and  the  arguments  offered  by  the 
commentators  who  urged  a 
reconsideration  of  the  Office's  position. 

As  noted  in  the  discussion  of  the 
comments,  the  principal  argument 
surrounding  the  SBN  decision  is  that  its 
interpretation  of  section  111  and 
conclusion  with  respect  to  satellite 
carriers  is  binding  on  the  Copyright 
Office,  requiring  a  reversal  of  the 
decision  announced  in  the  NPRM.  The 
Copyright  Office  cannot  accept  this 
argument.  First,  the  Eleventh  Circuit  was 
not  reviewing  an  agency  action  in 
passing  on  one  specific  satellite  carrier's 
circumstances  and  eligibility  for 
compulsory  licensing.  The  Copyright  Act 
makes  it  plain  that  the  Copyright  Office 
is  vested  with  authority  to  interpret 
provisions  of  the  Act,  17  U.S.C.  702,  and 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  has  specifically 
endorsed  the  Office's  authority  to 
interpret  the  terms  of  section  111.  See 
Cablevision  Systems  Development 
Corporation  v.  Motion  Picture 
Association  of  America,  Inc.,  836  F.2d 
599  (D.C.  Cir.),  cert,  denied.  4S7  U.S. 
1235  (1988).  The  Office  was  not  a  party 
to  the  case,  and  the  Court 
imequivocably  explained  that  it  was  not 
passing  on  the  validity  of  the  position 
expressed  in  the  NPRM.  See  National 
Broadcasting  Company,  Inc..  940  F.2d 
1467. 1470  n.  4  (11th  Cir.  1991)  ("We  of 
course  express  no  opinion  on  the  new, 
rule's  validity  as  applied 
prospectively."). 

The  SS/V  decision,  although  not 
binding  on  the  Copyright  Office,  has 
been  analyzed  for  its  persuasive  value. 
The  Office,  however,  affirms  the 
position  announced  in  the  NPRM  for  the 
following  reasons. 

The  decision  of  the  Eleventh  Circuit 
rests  on  its  disagreement  with  the 
district  court's  interpretation  of  the 
phrase  "a  facility  located  in  any  State" 
appearing  in  the  defmition  of  a  cable 
system  in  section  111(f).  The  district 
court  read  the  requirement  to  mean  that 

a  cable  system  must  be  located  entirely 


within  a  single  state,  and  that  SBN's 
inability  to  meet  the  requirement  meant 
that  it  was  not  a  cable  system.  The 
Eleventh  Circuit  was  "unpersuaded  that 
'located  in  any  State'  means  located 
entirely  within  a  single  state,"  thereby 
reversing  the  district  court's  ruling.  SBN, 
940  F.2d  at  1470.  As  the  Copyright  Office 
noted  in  the  NPRM.  however,  the 
facilities  of  a  satellite  carrier, 
specifically  the  facilities  which  make  the 
secondary  transmission,  are  not  located 
in  any  state,  let  alone  the  same  state.  58 
FR  at  31590.  This  is  a  critical 
requirement  in  the  definition  which  is 
evident  from  a  plain  reading:  a  facility 
located  in  any  State  which  (1)  receives 
broadcast  signals,  and  (2)  makes 
secondary  transmissions  of  those 
signals.  While  satellite  carriers  arguably 
receive  signals  in  one  or  more  states  (in 
the  case  of  SBN,  it  placed  receiving 
dishes  in  Ulinois.  Georgia,  and  New 
Jersey),  the  secondary  transmissions  are 
not  lUcewise  made  in  any  state,  but 
rather  from  geostationary  orbit  above 
the  earth.  Therefore,  the  Office 
respectfully  does  not  agree  that  satellite 
carriers  satisfy  all  of  the  definitional 
requirements  of  a  cable  system. 

The  Eleventh  Circuit  also  failed  to 
address  the  fact  that  section  111  is 
clearly  directed  at  localized 
transmission  services.  The  second  part 
of  the  section  111(f)  definition  of  a  cable 
system  refers  to  "headends"  and 
"contiguous  communities,"  two  concepts 
which  do  not  have  any  application  to  a 
nationwide  retransmission  service  such 
as  satellite  carriers.  Further,  section 
111(f)  defines  a  "distant  signal 
equivalent"  writh  reference  to  television 
stations  "within  whose  local  service 
area  the  cable  system  is  located(.)" 
Satellite  carriers  may  argue  that  they 
have  subscribers  located  in  the  service 
area  of  a  primary  transmitter,  but  they 
cannot  argue  that  their  "cable  system"  is 
located  in  that  same  area  as  required  by 
the  defmition.  The  Eleventh  Circuit  also 
did  not  address  the  fact  that  FCC  signal 
carriage  regulations,  particularly  they 
must  carry  rules  embodied  in  section  111 
which  form  the  critical  distinction  of 
local  vs.  distant  signals,  have  no 
application  whatsoever  to  satellite 
carriers.  In  sum,  all  the  evidence  points 
to  the  conclusion  that  Congress  intended 
the  compulsory  license  to  apply  to 
localized  retransmission  services 
regulated  by  the  FCC  as  cable  systems. 
The  Eleventh  Circuit's  failure  to  address 
these  telling  points  undermines  the 
persuasive  value  of  the  opinion.  ' 

The  SBN  case  also  contains  some 
other  observations  about  the 
definitional  requirements  of  section  111. 
including  whether  satellite  carriers 
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retransmit  via  "other  communications 
channels"  and  whether  their  carriage  of 
signals  is  permissible  under  the  rules 
and  regulations  of  the  FCC  In  a  footnote 
the  Court  stated: 

Section  111(f)  goes  on  to  require  that  the 
secondary  transmission  be  made  through 
"wires,  cables,  or  other  communications 
channels."  A  question  arises  whether  a 
transmission  via  satellite  is  one  through 
"other  communications  channels."  We  think 
so.  The  legislative  history  shows  that  in 
considering  the  Copyrights  (sic]  Act, 
Congress  understood  that  the  development  of 
satellites  promised  a  new  channel  for 
communicating  in  the  future.  See  HJt.  Rep. 
No.  94-1476, 94th  Cong.,  2d  Seas.  47  *  *  * 
(1978),  *  *  *  Moreover,  in  interpreting 
another  provision  of  §  111,  both  the  Second 
and  the  Eighth  Circuits  have  concluded  that 
transmission  by  "wires,  cables  or  other 
communications  channels,"  includes  satellite 
broadcasts.  See  Hubbard  Broadcasting  v. 
Southern  Satellite,  777  F.2d  393, 401-02  (Bth 
Cit.  1985),  cert,  tye/i/ed;  479  U.S.  1005  *  *  * 
(1986);  Eastern  Microwave,  Inc.  v.  Doubleday 
Sports.  Inc..  681  F.2d  125, 131  (2d  Cir.  1982), 
cert  denied.  VSi\}.S.\23&*  *  *  (1983). 

SBN  940  P.2d  at  1469,  n.  3.  Since  the 
appellate  court  held  that  the  district 
court  erred  in  limiting  the  definition  of  a 
cable  system  to  facilities  located 
entirely  within  a  single  state,  footnote  3 
is  merely  dictum.  However,  in  any 
event,  the  Copyright  Office  respectfully 
disagrees  with  the  court's  conclusion 
and  its  analysis  of  the  House  Report  and 
the  Southern  Satellite  and  Eastern 
Microwave  cases. 

The  Copyright  Office  does  not  agree 
with  the  court's  conclusion  that  the 
Copyright  Act's  legislative  history 
demonstrates  that  Congress  intended 
satellite  carriers  to  be  covered  by  the 
cable  compulsory  license.  The  court 
cites  a  portion  of  the  House  Report  that 
indicates  why  a  general  revision  of  the 
copyright  law  was  necessary,  and 
provides  a  history  of  developments  after 
passage  of  the  1909  Copyright  Act.  The 
only  reference  to  a  "satellite"  appears  in 
the  following  passage. 

Since  that  time  (1909)  significant  changes  in 
technology  have  affected  the  operation  of  the 
copyright  law.  Motion  pictures  and  sound 
recordiiags  had  fust  made  their  appearance  in 
1900,  and  radio  and  television  were  still  in 
the  early  stages  of  their  development  During 
the  past  half  century  a  wide  range  of  new 
techniques  for  capturing  and  communicating 
printed  matter,  visual  images,  and  recorded 
sounds  have  come  into  use,  and  the 
increasing  use  of  information  storage  and 
retrieval  devices,  communications  satellites, 
and  laser  technology  promises  even  greater 
changes  in  the  near  future.  The  technical 
advances  have  generated  new  industries  and 
new  methods  for  the  reproduction  and 
dissemination  of  copyrijghted  woiics,  and  the 
business  relations  twtween  authors  and  users 
have  evolved  new  patterns. 


H.R.  Rep.  No.  1476. 94th  Cong.,  2d  Sess. 
47  (1976)  (emphasis  added).  The 
Copyright  Office  concludes  that  this 
passage  does  not  support  an 
interpretation  that  Congress  intended 
the  cable  license  to  apply  to  satellite 
carriers.  At  best  this  passage  is  a 
recognition  by  Congress  that 
"communications  satellites"  (not 
satellite  carriers)  existed  and  might 
have  an  impact  on  the  reproduction  and 
dissemination  of  copyrighted  worics,  but 
the  Copyright  Office  is  unwilling  to 
stretch  diis  passage  to  support  a 
conclusion  that  satellite  carriers  are 
cable  systems.  As  stated  in  the  NPRM, 
56  FR  31S80, 31590,  the  Office  has 
always  maintained  that  compulsory 
licenses  are  to  be  construed  narrowly, 
and  using  the  above  passage  from  the 
House  Report  to  embrace  satellite 
carriers  within  the  license  would  flout 
that  principle. 

The  Copyright  Office  also  respectfully 
disagrees  with  the  S£^  court's  analysis 
of  the  Southern  Satellite  and  Eastern 
Microwave  decisions.  Both  cases 
involved  interpretation  and  application 
of  section  lll(a}(3],  better  known  as  the 
passive  carrier  exemption.  Section 
lll(a)(3}  provides: 

The  secondary  transmission  of  a  primary 
transmission  embodying  a  performance  or 
display  of  a  woik  is  not  an  infringement  of 
copyright  if—*  *  *  (3)  the  secondary 
transmission  is  made  by  any  carrier  who  has 
no  direct  or  indirect  control  over  the  content 
or  selection  of  the  primary  transmission  or 
over  the  particular  recipients  of  the 
secondary  transmission,  and  whose  activities 
with  respect  to  the  secondary  transmission 
consist  solely  of  providing  wires,  cables,  or 
other  communications  channels  for  the  use  of 
other,*  *  * 

17  U.S.C  111(a)(3).  Neither  Southern 
Satellite  nor  Eastern  Microwave 
interpreted  the  phrase  "wires,  cables  or 
other  communications  channels"  in  the 
context  of  section  111(f).  nor  did  either 
court  conclude  that  the  phrases  had 
identical  meanings  in  both  sections  of 
the  statute.  This  is  not  surprising, 
considering  that  section  111(a)(3)  is 
expliciUy  describing  what  is  not  a  cable 
system,  and  not  subject  to  copyright 
liability  or  compulsory  licensing.  See  the 
analyses  of  section  111(a)  by  then 
Register  of  Copyrights  Bvbara  Ringer  at 
the  last  hearings  held  on  the  copyright 
revision  bill,  explaining  that 
"commercial  cable  systems  are  not 
exempted"  by  section  111(a).  Hearings 
(on  HJt  2223)  Before  the  Subcommittee 
on  Courts,  Civil  Libcniies,  and  the 
Administration  of  Justice  of  the 
Committee  on  the  Judiciary,  House  of 
Representatives,  94th  Cong.,  1st  Sess. 
1820  (1975)  (part  3). 


The  phrase  "wires,  cables,  or  other 
communications  channels"  was  first 
used  in  the  1966  bill,  H.R.  4347, 89th 
Congress,  2d  Session,  which  was 
reported  favorably  by  the  House 
Judiciary  Committee.  The  phrase  was 
not  then  part  of  the  definition  of  cable 
system,  howeyen  it  appeared  in  the 
common  or  passive  carrier  exemption, 
which  is  now  section  111(a)(3).  liie  text 
is  virtually  identical  except  for  the 
omission  of  the  adjective  "common" 
before  the  word  "carrier,"  and  the 
addition  of  the  proviso.  The  1966  House 
Report  accompanying  the  bill  staridy 
states  that  this  provision  would  in  no 
case  apply  to  community  antenna 
systems,  as  cable  systems  were  called 
at  the  time,  since  such  systems 
"necessarily  select  the  primary 
transmissions  to  retransmit,  and  control 
the  recipients  of  the  secondary 
transmission*  *  * "  H.R  Rep.  No.  2237. 
89th  Cong.,  2d  Sess.  82  (1966). 

It  is  incongruous  to  argue  that 
authority  which  supports  a  finding  that 
satellite  carriers  are  not  cable  systems 
under  section  111(a)(3)  also  supports  a 
finding  that  they  are  cable  systems 
under  section  111(f).  Southern  Satellite 
and  Eastern  Microwave,  therefore,  are 
not  authority  for  the  proposition  that  the 
phrase  "other  communications 
channels"  in  section  111(f)  includes 
satellite  carriers. 

The  SBNcouTl  concluded  that 
carriage  of  broadcast  signals  was 
permissible  under  the  rules  of  the  FCC 
in  accordance  with  section  111(c)(1) 
because  no  FCC  regulations  forbid  it 
SBN,  940  F.2d  at  1471.  This  position  is 
corroborated  by  the  comments  of  the 
FCC  submitted  in  this  proceeding. 
Federal  Communications  Commission, 
comments  at  7.  The  Copyright  Office 
expressly  stated  in  the  NPRM  Uiat  it 
was  not  ruling  on  satellite  carriers' 
sufficiency  under  section  111(c)(1),  and 
it  does  not  do  so  now.  56  FR  at  31,590 
("(I)t  is  not  necessary  to  rule  on  whether 
the  retransmissions  of  satellite  carriers 
are  permissible  under  the  rules  and 
regulations  of  the  FCC").  The  Office 
therefore  neither  endorses  nor  disputes 
the  SBN  Court's  conclusion  that  carriage 
of  broadcast  signals  by  satelUte  carriers 
is  permissible  under  FCC  rules. 

Finally,  the  SS^V  court  held  that  public 
policy  reasons  required  an  extension  of 
the  compulsory  license  to  include 
satellite  carriers,  stating  "there  is  no 
good  reason  to  read  'cable  system' 
narrowly  to  deny  SBN  its  license,  and  to 
do  so  will  do  an  injustice  to  those  who 
live  in  rural  areas."  SBN.  940  F.2d  at 
1471.  The  court  was  concerned  that  if 
satellite  carriers  like  SBN  did  not  have 
access  to  a  compulsory  licensing 
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scheme,  they  would  be  unable  to 
continue  functioning,  thereby  denying 
"those  in  sparsely  populated  areas  from 
receiving  the  quality  television  reception 
technology  can  provide."  Id.  The 
Ck>pyright  Office  is  not  imbued  with 
authority  to  expand  the  compulsory 
license  according  to  public  policy 
objectives.  That  matter  is  for  the 
Congress.  Rather,  the  Office  is  charged 
with  the  duty  to  interpret  the  statute  in 
accordance  with  Congress'  intentions 
and  framework  and,  where  Congress  is 
silent,  to  provide  reasonable  and 
pennissible  interpretations  of  the 
statute.  See  Chevron,  U.S.A.,  Inc.  v. 
Natural  Resources  Defense  Council. 
Inc.,  487  U.S.  837  (1984).  Satellite 
carriers  are  not  cable  systems  under 
section  111  because  they  simply  do  not 
satisfy  the  deHnitional  requirements, 
and  do  not  fit  within  the  constraints 
Congress  has  placed  on  the  cable 
compulsory  license. 

In  support  of  this  conclusion,  the 
Copyri^t  Office  also  Rnds  there  are 
other  reasons,  not  addressed  or 
discussed  in  the  SBN  case. 
Consideration  of  section  111  as  a  whole, 
and  indeed  the  second  part  of  the 
definition  of  a  cable  system  in  section 
111(f),  demonstrates  that  Congress 
intended  the  compulsory  license  to 
apply  to  locahzed  retransmission 
services,  and  not  nationwide 
retransmission  services  such  as  satellite 
carriers. 

Examination  of  the  overall  operation 
of  section  111  proves  that  the 
compulsory  license  applies  only  to 
localized  retransmission  services 
regulated  as  cable  systems  by  the  FCC. 
For  example,  the  second  part  of  the 
section  111(f)  definition  of  a  cable 
system  refers  to  cable  systems  operating 
in  "contiguous  communities  and  from  a 
single  headend."  Neither  concept  has 
any  application  for  satellite  carrier 
operations.  Further,  section  111(f) 
defines  a  "distant  signal  equivalent" 
with  reference  to  broadcast  television 
stations  "within  whose  local  service 
area  the  cable  system  is  located."  While 
it  may  be  that  satellite  carriers  have 
subscribers  located  within  the  service 
area  of  a  broadcast  station,  it  is  obvious 
that  the  satellite  carrier  as  a  "cable 
system."  is  not  so  located,  which  is 
required  by  the  definition. 

Furthermore,  it  is  apparent  that  the 
operation  of  section  111  is  hinged  on  the 
FCC  rules  regulating  the  cable  industry. 
The  whole  concept  of  distant  versus 
local  signals,  which  forms  the 
foundation  of  the  royalty  scheme,  is  tied 
to  the  concept  of  the  must  carry  rules 
and  the  "rules,  regulations  and 
authorizations  of  the  Federal 


Communications  Commission  in  effect 
on  April  15, 1976."  17  U.S.C  lll(f}. 
Satellite  carriers  were  not  and  are  not. 
regulated  by  the  FCC  as  cable  systems, 
and  the  whole  concept  of  must  carry 
and  the  1976  FCC  rules  have  no 
application  to  them  whatsoever.  Nothing 
in  the  statute  or  its  legislative  history 
suggests  that  Congress  intended  section 
111  to  apply  to  nationwide 
retransmission  services  such  as  satellite 
carriers,  or  would  explain  how  if 
Congress  had  intended  the  result 
advanced  by  satellite  carrier 
commentators,  the  FCC  rules  regulating 
localized  wired  cable  systems  would 
apply  to  satellite  operations. 

In  summary,  the  Copyright  Office  has 
reconsidered  its  decision  announced  in 
the  NPRM  with  respect  to  satellite 
carriers,  and  reaches  a  final  conclusion 
today  that  they  are  not  cable  systems 
within  the  meaning  of  section  111  and 
thus  do  not  qualify  for  the  cable 
compulsory  license. 

Refunds 

As  discussed  in  the  NPRM.  56  FR  at 
31591.  satellite  carriers  who  have  made 
filings  with  the  Copyright  Office 
claiming  the  section  111  license  may 
request  a  refund.  The  Office  reaffirms 
the  NPRM  refund  statement,  and  notifies 
satellite  carriers  that  refunds  of  monies 
submitted  may  be  obtained  by 
contacting  the  Licensing  Division. 
Refunds  will  only  be  made  on  a 
requested  basis,  and  requests  must  be 
received  by  the  Office  no  later  than 
March  1. 1994.  Requests  for  refund 
should  be  sent  to  the  Licensing  Division. 
Copyright  Office,  Library  of  Congress, 
Washington,  D.C.  20557. 

B.  MMDS  Operations 

(1)  Eligibility  Under  Section  111 

Unlike  its  conclusion  with  respect  to 
satellite  carriers,  the  Copyright  Office 
made  only  a  preliminary  finding 
regarding  the  eligibility  of  MMDS 
operations  for  section  111  compulsory 
licensing  and  requested  public  comment. 
The  Office  has  carefully  considered  and 
analyzed  the  comments,  reviewed  its 
position  expressed  in  the  NPRM.  and 
reexamined  the  language  and  legislative 
history  of  section  111.  The  Office  now 
reaches  its  final  decision  that  MMDS 
facilities  are  not  cable  systems  within 
the  meaning  of  section  111,  and 
therefore  are  not  eligible  for  compulsory 
licensing. 

The  question  of  MMDS'  eligibility  for 
compulsory  licensing  created  a  vigorous 
debate  as  the  commenting  parties 
expressed  what  in  their  view  was 
Congress's  vision  and  intention  in  1976. 
As  noted  in  the  discussion  of  the 


comments,  the  debate  proceeded  along 
four  lines  of  analysis:  Statutory 
constraction,  legislative  history,  judicial 
interpretation,  and  public  policy. 
Although  the  first  two  are  of  ultimate 
primacy,  the  Copyright  Office  believes 
Uiat  its  decision  that  MMDS  facilities 
are  not  cable  systems  is  not  only 
supportable,  but  required  under  all  four 
lines  of  inquiry. 

Throughout  this  proceeding,  the 
commentators  supporting  MMDS' 
eligibility  for  the  compulsory  license 
have  criticized  the  Office's  analytical 
approach,  charging  that  it  has  violated 
the  canons  of  statutory  construction. 
They  argue  that  the  Office  has  ignored 
the  plain  meaning  of  the  definition  of  a 
cable  system  appearing  in  section  111(f) 
and  has  construed  its  terms  far  too 
narrowly  so  as  to  constrict  the  license  to 
unnecessary  technological  distinctions. 
See  part  IV.  Discussion  of  the 
Comments,  supra.  They  charge  that  the 
Office  has  also  ignored  the  plain 
meaning  of  the  phrase  "other 
communications  channels"  appearing  in 
section  111(f).  and  attached 
unwarranted  tedmical  requirements  to 
its  meaning.  MMDS  operations  do  make 
secondary  transmissions  via  "other 
communications  channels,"  they  say. 
and  the  Office  inquiry  should  have 
properly  concluded  with  that  finding. 
Contrary  to  the  assertions  of  these 
commentators,  the  Copyright  Office 
believes  it  has  followed  the  rules  of 
statutory  construction.  The  proper 
application  of  those  rules  affirms  our 
conclusion  that  MMDS  facilities  are  not 
cable  systems.  Much  has  been  made  of 
the  phrase  "other  commimications 
channels."  and  the  pro-MMDS 
commentators  have  argued  that  the 
Office's  interpretation  of  the  statute  is 
limited  to  the  language  of  the  definition 
of  a  cable  system  in  section  111(f).  If 
MMDS  can  be  fit  into  the  meaning  of 
"other  communications  channels."  then 
the  matter  is  resolved  and  MMDS 
operators  are  cable  systems.  This  view 
of  section  111.  however,  ignores  a 
cardinal  rule  of  statutory  construction:  a 
statutory  provision  must  be  interpreted 
as  a  whole.  "(E)ach  part  of  a  section 
should  be  construed  in  connection  with 
every  other  part  or  section  so  as  to 
produce  a  harmonious  whole.  Thus,  it  is 
not  proper  to  confine  interpretation  to 
the  one  section  to  be  construed."  2A 
Sutheriand,  Stat.  Const.  46.05  (5th  ed. 
1992).  Does  inclusion  of  MMDS  make 
sense  with  the  terms  and  operation  of 
section  111  as  a  whole?  A  plain  reading 
of  section  111  as  a  whole  confirms  the 
plain  meaning  of  "other  communications 
channels."  If  inclusion  of  MMDS 
conflicts  with  other  provisions  of  section 
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111,  or  causes  language  in  the  statute  to 
become  superfluous  or  inoperative,  then 
clearly  the  "plain  meaning"  of  "other 
communications  channels"  cannot  be 
said  to  include  the  operations  of  MMDS. 

The  other  tenet  of  statutory 
construction  for  which  the  Office  has 
been  criticized  is  In  construing  the 
compulsory  license  narrowly.  The 
Copyright  Office  has  followed  the 
principle  of  narrow  interpretation  of  the 
compulsory  license  since  Inception  of 
the  Copyright  Act  in  1976.  see 
Compulsory  License  for  Cable  Systems, 
49  FR 14944, 14950  (1984).  and  this 
approach  is  fully  consistent  with  the 
provisions  of  the  Act  and  the  rules  of 
statutory  construction.  See  73  Am.  lur. 
2d  313  (1991)  (stating  that  "statutes 
granting  exemptions  from  their  general 
operation  must  be  strictly  construed, 
and  any  doubt  must  be  resolved  against 
the  one  asserting  the  exemption.") 
Section  106  is  a  broad  grant  of  exclusive 
rights  to  the  owner  of  a  copyrighted 
work,  and  the  limitations  to  those  rights 
are  spelled  out  in  the  statute  with 
specificity  and  precision.  See  17  U.S.C. 
107-115, 119;  see  also,  1976  House 
Report  at  61  ("The  approach  of  the  bill  is 
to  set  forth  the  copyright  owner's 
exclusive  rights  in  broad  terms  in 
section  106,  and  then  to  provide  various 
limitations,  qualifications,  or 
exemptions  in  the  12  sections  that 
follow."),  adopting  the  recommendation 
of  the  StaR  of  House  Committee  on  the 
Judiciary.  89th  Cong..  Ist  Sess., 
Copyright  Law  Revision  part  6, 1965 
Supplementary  Report  of  the  Register  at 
14.  (Comm.  Print  1965).  ("We  believe 
that  the  author's  rights  should  be  stated 
in  the  statute  in  broad  terms,  and  that 
the  specific  limitations  on  them  should 
not  go  any  further  than  is  shown  to  be 
necessary  in  the  public  interest.") 

Congress's  treatment  of  the  pubUc 
performance  right,  which  is  the  right 
impacted  by  secondary  transmissions, 
confirms  this  principle  of  the  Copyright 
Act.  The  Copyright  Act  of  1909 
exempted  nonprofit  public  performance 
of  nondramatic  music  and  literary 
works.  The  1976  Copyright  Act  modifies 
this  exemption.  Not  only  are  the  key 
terms  "perform"  ("by  means  of  any 
device  or  process"),  "publicly"  ("to 
transmit  *  *  *  by  means  by  any  device 
or  process"),  and  "transmit"  ("to 
communicate  by  any  device  or  process") 
defined  broadly,  see  1976  House  Report 
at  62-65.  but  the  exceptions  and 
limitations  on  the  public  performance 
right  are  specific  and  narrowly  drawn. 
As  one  example,  the  general  nonprofit 
exemption  of  the  1909  Act  became  a 
series  of  narrower  exemptions  of 
limitations  in  sections  110.  111.  116,  and 


118.  The  provision  that  most  closely 
approximates  the  1909  Act's  nonprofit 
exemption,  17  U.S.C.  110(4),  is  hedged 
with  qualifying  language:  it  does  not 
apply  to  transmissions  to  the  public: 
there  must  be  no  purpose  of  direct  or 
indirect  commercial  advantage:  there 
must  be  no  fee  or  other  compensation  to 
the  performers,  promoters,  or  organizers; 
there  can  be  no  direct  or  indirect 
admission  charge  unless  the  proceeds 
are  used  exclusively  for  educational, 
religious,  or  charitable  purposes,  and  in 
those  cases  the  author  has  the  right  to 
object  in  writing  to  the  public 
performance. 

As  the  owners  of  exclusive  rights  in  a 
work,  copyright  holders  possess  a 
property  grant  which  entitles  them  to 
negotiate  and  bargain  for  use  of  the 
work.  This  property  right  is  limited  only 
in  well  articulated  exceptions  appearing 
in  the  statute.  The  cable  compulsory 
license  is  one  of  those  exceptions,  and 
the  Copyright  Office  will  not  dilute  the 
property  right  of  copyright  holders 
beyond  what  is  expressed  in  the 
statutory  exception. 

In  applying  the  principles  of  statutory 
construction  and  embracing  a  view  that 
section  111  should  be  construed 
narrowly,*  the  Copyright  Office  has  also 
examined  the  legislative  history.  Several 
commentators  argued  that  it  is  improper 
for  the  Office  to  consult  legislative 
history  since,  in  their  opinion,  the 
language  contained  in  the  definition  of  a 
cable  system  is  evident  on  its  face  and 
Congressional  intent  is  therefore  proved. 
The  Copyright  Office  rejects  this 
position,  since  the  precise  meaning  of 
"other  communications  channels"  is  far 
from  obvious.  The  Office  also  does  not 
believe  that  failure  to  examine  the 
legislative  history  of  the  Copyright  Act 
when  the  meaning  is  not  evident  on  its 
face  would  be  consistent  with  its 
statutory  obligation  to  interpret  the  Act. 
The  true  purpose  of  statutory 
interpretation  is  to  determine  and 
imderstand  how  Congress  intended  the 
law  to  operate,  and  a  crucial  element  to 
achieving  that  understanding  is 
examining  the  circumstances 
surrounding  its  passage,  and  what  was 
said  regarding  its  provisions. 
Consequently,  the  Copyright  Office 
carefully  examined  the  legislative 


history  in  order  to  answer  the  ultimate 
question:  Did  Congress  intend  the  cable 
compulsory  license  to  apply  to  non-wire 
secondary  transmission  services  such  as 
MMDS? 

The  third  and  fourth  interpretory 
principles — judicial  interpretation  and 
public  policy — played  lesser  to 
nonexistent  roles.  As  noted  supra,  the 
Copyright  Office  is  not  technically 
bound  by  judicial  decisions  concerning 
interpretation  of  section  111  (unless,  of 
course,  the  decision  is  a  review  of  an 
Office  rule  or  interpretation  under  the 
APA),  but  looks  to  those  cases  for 
guidance  and  helpful  insight.  The  Office 
has  already  discussed  that  it  did  not 
find  the  decision  in  Sfi^V  persuasive  with 
respect  to  satellite  carriers'  eligibility  for 
compulsory  licensing,  and  the  reasoning 
expressed  in  the  case  is  not  helpful  to 
the  issue  of  MMDS.  The  series  of  cases 
dealing  with  the  passive  carrier 
exemption  were  also  not  enlightening  on 
the  question  of  what  is  a  cable  system, 
and  therefore  have  limited  application. 
As  discussed,  supra,  general  public     ^ 
policy  issues  are  for  Congress  to 
resolve,*  and  the  question  of  whether  it 
is  sound  policy  to  create  a  compulsory 
license  for  MMDS  operations  is  for 
future  legislation.  The  statutory 
language  and  legislative  history 
therefore  form  the  basis  for  todays 
policy  decision. 

The  Copyright  Office  begins  its 
analysis  with  an  examination  of  the 
requirements  of  a  cable  system  in 
section  111(f).  and  then  expands  its 
consideration  to  the  whole  of  section 
111  to  determine  if  MMDS  inclusion  is 
consistent  with  the  operation  of  the 
compulsory  licensing  scheme.  As 
discussed  supra,  a  cable  system  is 
defined  as:  (1)  A  facility  located  in  any 
State,  Territory,  Trust  Territory  or 


*  Congrettional  lupport  for  a  lurrow 
interpretation  of  section  111  can  be  found  in  the 
nufflerou*  references  to  rcc  regulations  on  a 
certain  date.  Congress  chose  not  to  allow  the  cable 
license  to  expand  by  changes  in  FCC  regulatory 
policy.  Since  low  power  stations  were  not  "local** 
signals  by  application  of  the  FCCs  1978  must-carry 
rules.  Congress  amended  the  definition  of  "local 
service  area"  In  10S8  to  create  a  statutory  standard 
for  determining  when  the  aignal  of  a  low  power 
station  qualifies  as  a  local  signal 


*  The  Copyright  Office  must  respectfully  disagree 
with  the  comments  of  the  Chief  of  the  FCCs  Mass 
Media  Bureau,  who  urged  that  public  policy 
considerations  favor  interpretation  of  the  cable 
compulsory  license  to  cover  MMDS.  We  do  not    ■ 
agree  that  once  extended  to  MMDS  the  "license 
would  remain  available  only  to  traditional  cable 
systems  and  other  highly  localized  nonbroadcast 
nonoommon  carrier  media  of  limited  availability." 
FCC  comments  at  7.  Many  of  the  arguments  now 
made  by  MMDS  would  be  made  by  direct 
broadcasting  servicea,  by  satellite  carriers,  by  the 
telephone  companies,  and  future  unknown  services. 
Since  the  1970  Congress  did  mit  consider  the  public 
policy  impUcatlons  of  extending  a  compulsory 
license  to  these  non-cable  services,  the  Copyright 
Office  should  not  assert  the  authority  to  interpret 
the  Copyright  Act  in  this  way.  Unlike  the  FCC 
ivhich  has  recommended  elimination  of  the  cable 
compulsory  license.  Report  in  Gen.  Docket  S7-2S.  4 
FCC  Red  8711  (1989).  the  Copyright  Office  in  this 
proceeding  takiss  no  position  on  the  legislative 
policy  issues  of  elimiiuting  or  extending  the  cable 
compulsory  license  by  amendment  of  the  Copyright 
Act. 
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Possession,  that  (2)  receives  the  signals 
of  FCC  licensed  broadcast  stations,  and 
(3)  makes  secondary  transmission  of 
those  signals,  (4)  by  "wires,  cables  or 
other  communications  channels,"  to  (5) 
subscribing  members  of  the  public  who 
pay  for  sudi  service.  17  U.S.C.  111(f). 
MMDS  operators  ostensibly  satisfy 
requirements  1  through  3  and  5  in  that 
they  are  some  type  of  facility,  located  in 
a  State,  which  receives  television 
broadcast  signals  and  charges 
subscribers  for  their  receipt.  It  is  also 
apparent  that  MMDS  operators  do  make 
secondary  transmissions,  but  the 
question  remains  whether  they  do  so  by 
"wires,  cables  or  other  communications 
channels"  within  the  contemplation  of 
the  statute,  and  can  satisfy  the  other 
relevant  definitions  and  conditions  of 
the  cable  compulsory  license. 

The  House  Report  to  the  1976 
Copyright  Act  discusses  the  section 
111(f)  definition  of  a  cable  system,  and 
states: 

The  definition  of  a  "cable  system" 
establishes  that  it  is  a  facility  that  in  whole  or 
in  part  receives  signals  of  one  or  more 
television  broadcast  stations  licensed  by  the 
FCC  and  makes  secondary  transmissions  of 
such  signals  to  subscribing  members  of  the 
public  who  pay  for  such  service.  A  closed 
circuit  wire  system  that  only  originates 
programs  and  does  not  carry  television 
broadcast  signals  would  not  come  within  the 
definition. 

H.R.  Rep.  No.  1476  94th  Cong.,  2d  Sess. 
99  (1976)  (emphasis  added).  The 
Copyright  Office  reads  the  highlighted 
passage  as  contemplating  a  cable 
system  to  be  a  "closed  circuit  wire 
system"  that  carries  broadcast  signals, 
since  the  language  makes  it  clear  that  a 
closed  circuit  wire  system  which  did  not 
carry  broadcast  signals  would  not  be  a 
cable  system  within  the  meaning  of 
section  111.  This  reading  is  conHrmed  by 
an  earlier  passage  in  the  House  Report 
which  describes  a  typical  cable  system: 
"A  typical  system  consists  of  a  central 
antenna  which  receives  and  amplifies 
television  signals  and  a  network  of 
cables  through  whjch  the  signals  are 
transmitted  to  the  receiving  sets  of 
individual  subscribers."  Id.  at  88 
(emphasis  added).  The  House  Report's 
use  of  the  terms  "closed  circuit  wire 
system"  and  "network  of  cables" 
suggests  that  the  phrase  "other 
communications  channels"  appearing  in 
the  statutory  definition  was  not 
intended  to  include  open  transmission 
path  services  such  as  MMDS. 

The  idea  of  a  closed  circuit  wire 
system  is  further  supported  through 
consideration  of  that  history  behind 
enactment  of  section  111.  The  problems 
presented  by  cable  television  during  the 
general  revision  of  the  copyright  law  are 


well  documented.  The  effort  to  work  out 
the  final  compromise  embodied  in 
section  111  delayed  passage  of  the 
Copyright  Act  for  almost  10  years.  See 
H.R.  Rep.  No.  1476, 94th  Cong.,  2d  Sess. 
89  (1976).  Nimierous  private  and 
governmental  meetings  were  held  by  or 
with  the  interested  parties  in  an  effort  ta 
work  out  an  agreement.  At  that  time, 
there  was  a  very  clear  picture  of  who 
and  what  the  cable  industry  was  and 
how  it  was  regulated.  The  two 
watershed  cable  copyright  cases,  which 
prompted  Congress  to  impose  copyright 
liability  on  cable  systems  and  led  to  the 
creation  of  section  111,  Fortnightly  Corp. 
V.  United  Artists  Teh  vision.  Inc..  392 
U.S.  390  (1968)  and  Telepmmter  Corp.  v. 
CBS,  Inc.,  415  U.S.  394  (1974).  involved 
traditional  wired,  closed  transmission 
path  cable  systems.  Indeed,  throughout 
the  series  of  congressional  hearings 
involving  cable  television  there  was 
constant  reference  to  "wire  television." 
and  the  terms  "cable  television"  and 
"wire  television"  were  used 
interchangeably.  See,  e.g..  Copyright 
Law  Revision,  Hearings  Before 
Subcomm.  3  of  the  House  Committee  on 
the  Judiciary,  89th  Cong.  1st  Sess.  1342 
(1966)  (statement  of  Frederick  Ford,  FCC 
Commissioner).  It  is  therefore  apparent 
that  Congress  had  a  firm  understanding 
of  what  a  cable  system  was:  a  wired, 
closed  transmission  path  service  that 
carried  broadcast  signals.  This  is  not 
surprising  since  throughout  the  debate 
period  from  the  late  19e0's  through  the 
early  1970's.  wired  cable  television  was 
the  only  kind  of  cable  television  that 
there  was.  See,  infra,  discussion 
regarding  the  emergence  of  non-wire 
multicharmel  video  transmission 
services. 

Congress's  understanding  of  the  cable 
industry  and  what  it  sought  to  regulate 
is  confirmed  by  the  manner  in  which  it 
structured  the  compulsory  license 
around  the  system  of  FCC  regulation  of 
cable.  The  1976  House  Report  plainly 
states  that  section  111  creates  a 
significant  "interplay"  between 
copyright  and  commimications 
regulation: 

(A]ny  statutory  scheme  that  imposes 
copyright  liability  on  cable  television  systems 
must  take  account  of  the  intricate  and 
complicated  rules  and  regulations  adopted  by 
the  Federal  Communications  Commission  to 
govern  the  cable  television  industry.  While 
the  Committee  has  carefully  avoided 
including  in  the  bill  any  provisions  which 
would  interfere  with  the  FCC's  rules  or  which 
might  be  characterized  as  affecting 
"communications  policy",  the  Committee  hat 
been  cognizant  of  the  interplay  between  the 
copyright  and  the  communications  elements 
of  the  legislation. 


H.R.  Rep.  Na  1478, 94th  Cong.,  2d  Sess. 
89  (1978).  The  recognized  "interplay" 
and  reliance  on  FCC  regulation  is 
embodied  directly  in  the  statute.  The 
"rules,  regulations,  and  authorizations  of 
the  Federal  Communications 
Commission  in  effect  on  April  15, 1976,'* 
17  U.S.C.  111(f)  are  the  key  to 
determining  local  versus  distant  status 
of  broadcast  signals,  and  are  a  crucial 
factor  in  computing  copyright  royalties. 
Further,  the  license  only  covers  those 
broadcast  signals  whose  carriage  by  a 
cable  system  is  "permissible  under  the 
rules,  regulations,  or  authorizations  of 
the  Federal  Communications 
Commission,"  17  U.S.C.  111(c)(1), 
invoking  a  whole  body  of  FCC 
regulations  governing  wired  closed 
transmission  path  systems  and  their 
permitted  and  nonpermitted  signal 
carriage.  In  short,  copyright  liability  and 
royalty  compensation  are  entirely 
predicated  on  a  system  of  regulation 
imposed  on  the  wired  cable  television 
industry  by  the  FCC  in  1976.  MMDS 
systems  have  never  been  regulated  by 
the  FCC  as  cable  systems;  consequently, 
it  is  difficult  to  imagine  how  Congress 
could  have  ever  intended  the 
compulsory  license  to  extend  to 
operations  like  MMDS  when  it  hinged 
the  very  principle  and  function  of  the 
license  on  FCC  regulation  of  the 
industry. 

The  only  piece  of  legislative  history 
offered  by  commentators  supporting 
inclusion  of  MMDS  within  the  concept 
of  a  cable  system  was  a  statement  at  the 
1975  hearings  on  the  revision  bill.  In 
summarizing  the  operation  of  section 
111.  Register  of  Copyrights  Barbara 
Ringer  stated: 

Fust,  as  to  the  scope  of  the  provision:  it 
deals  with  all  kinds  of  secondary 
transmissions,  which  usually  means  picking 
up  electrical  energy  signals,  broadcast 
signals,  off  the  air  and  retransmitting  them 
simultaneously  by  one  means  or  the  other — 
usually  cable  but  sometimes  other 
communications  channels,  like  microwave 
and  apparent  laser  beam  transmissions  that 
are  on  the  drawing  boards  if  not  in  actual 
operation. 

Hearings  on  H.R.  2223  before  the 
Subcomm.  on  Courts,  Civil  Liberties, 
and  the  Administration  of  Justice  of  the 
House  Comm.  on  the  Judiciary,  94fh 
Cong..  1st  Sess.  1820  (1976).  Pro-MMDS 
commentators  argue  that  this  passage 
amounts  to  a  recognition  by  the 
Congress  that  other  types  of  non-wired 
transmission  services  existed  or  were 
contemplated  in  the  near  future,  and 
that  the  section  111  definition  of  a  cable 
system  would  be  broad  enough  to  _ 
encompass  those  new  systems.  This 
argument  is  faulty  for  several  reasons. 
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First,  the  argument  fails  to  place 
Ringer's  quote  in  proper  context.  As 
discussed  earlier,  the  ten  plus  years  of 
legislative  process  demonsto'ates  that 
Congress  had  an  understanding  of  cable 
systems  as  wired,  closed  transmission 
path  services  regulated  by  the  FCC  It  is 
therefore  unlikely  that  Congress  would 
abruptly  change  this  perception  and 
desire  to  include  all  types  of  new 
retransmission  services,  not  regulated 
by  the  FCC,  without  noting  the  change  in 
either  the  statute  or  the  legislative 
history.  The  phrase  "other 
communications  channels"  was  not  new 
to  the  1976  revision  bill,  and  in  fact  bad 
appeared  in  bills  as  far  badi  as  1966. 
See.  H.R.  Rep.  No.  2237. 89th  Cong,  2d 
Sess.  7  (1966).  Ringer's  passage  does  not 
offer  a  description  of  "other 
communications  channels,"  because  she 
was  describing  section  111  overall  and 
not  discussing  the  definition  of  a  cable 
system.  It  is  dear  that  section  111  as  a 
whole  deals  with  various  kinds  of 
secondary  transmissions,  subjecting 
some  secondary  transmissions  to  full 
liability  in  paragraph  (b)  and  exempting 
others  in  paragraph  (a).  Only  cable 
system  secondary  transmissions, 
however,  are  eligible  for  the  compulsory 
license  of  paragraphs  (c),  (d),  and  (e). 
Moreover,  Ringer  was  simply  referring 
to  the  obvious  fact  that  microwave 
transmissions  were  used  by  traditional 
wired  cable  systems,  and  she  observed 
that  wired  systems  might  use  laser 
beams  in  the  future.  Cable  operators 
used  microwave  to  distribute  distant 
broadcast  signals  and,  in  some  cases, 
retransmit  signals  from  one  headend  to 
another.' 

Second,  the  ai^gumedt  that  the  Ringer 
passage  supports  the  position  that 
Congress  recognized  new  types  of  non- 
wired  retransmission  services  and 
sought  to  include  them  within  the 
compulsory  licensing  scheme  directly 
conflicts  with  another  provision  of 
section  111.  Section  111(b)  imposes 
liability  on  those  who  make  secondary 
transmissions  of  copyrighted  works 
where  the  primary  transmission  is  not 
made  to  the  public  at  large  but  is 
controlled  and  limited  to  reception  by 
certain  members  of  the  public.  The 
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House  Report  gives  examples  of  such 
services:  "Examples  of  transmissions 
not  intended  for  the  general  public  are 
background  music  services  such  as 
MUZAK,  closed  circuit  broadcasts  to 
theatres,  pay  television  (STVJ  or  pay 
cable."  H.R.  Rep.  No.  1476. 94th  Cong.. 
2d  Sess.  92  (1976)  (emphasis  added). 
Thus,  "closed  circuit  wire  systems" 
which  are  not  subject  to  compulsory 
licensing  because  they  do  not  carry 
broadcast  signals,  see  id.  at  99 
(definition  of  a  cable  system),  along  with 
pay  cable  and  subscription  television 
are  clearly  subject  to  full  copyright 
liability.  The  pro-MMDS  commentators 
fully  described  how,  in  its  initial 
incarnation  as  MDS,  MMDS  was  a  pay 
television  (STV)  service: 

At  the  time  the  Copyright  Act  ("Act")  was 
promulgated,  channels  known  a*  MDS-1  and 
MDS-2  were  the  only  channel*  authorised  for 
commercial  cable-type  service.  These 
frequenciet  were  used  in  moat  major  markets 
for  the  distribution  of  a  single  channel  pay 
TV  service  and  were  in  use  at  the  time  of 
passage  of  the  Act 

Technivision,  Inc.,  comments  at  4 
(emphasis  added).  Congress  was 
therefore  very  much  aware  of  MDS  in 
1976,^  and  specifically  chose  to  subject 
it  to  fidl  copyright  liability  through 
section  111(b).  There  is  nothing  in  the 
Copyright  Act  or  its  legislative  history 
even  suggesting  that  Congress 
contemplated  Oiat  one  day  MDS  might 
become  something  other  than  STV,  and 
that  at  that  time  it  should  receive  the 
benefits  of  section  111.  To  create  such  a 
presumption  reads  far  too  much  into  the 
statute,  and  violates  the  principle  that 
compulsory  licenses  should  be 
construed  narrowly. 

Finally,  it  cannot  be  denied  that 
Congress  intended  the  compulsory 
license  to  be  tied  to  a  cable  industry 
which  was  highly  regulated  by  the  FCC. 
See  supra.  The  FCC's  definition  of  a 
cable  system,  in  effect  while  the 
Copyright  Act  was  passed,  defined  a 
cable  system  as  'Yedi8tribut(ing)  *  *  * 
signals  by  wire  or  cable  *  *  *."  •  While 


*  MDS,  which  wan  authorized  In  lir4. 
aubteqoently  became  MMDS  in  IMS  when  the  PCC 
reallocated  eight  of  the  ITFS  channel*  for 
commercial  use,  and  made  them  available  for  video 
diatribuUon.  94  F(X  2d  1203  (1963). 

*  The  FCC  notwithstanding  it*  uae  of  the  phraae 
"by  wire  or  cobi*.''  ccitalniy  undei  aloud  that 
microwave  waa  «aad  by  ttaJWlo— I  cabia  ayaleaa 
to  retransmit  diatant  si^ial*.  In  fact  the  FCC  flrat 
indirectly  rvfulalad  (he  cable  indoaky  by  le^Blatiat 
issuance  of  microwave  license*  to  thoae  who 
serviced  the  cable  systems.  In  1962.  the  FCC 
Initially  refuaed  to  grant  a  microwave  lloaaae.  b»l  ia 
I9es  H  laaued  mle*  govaniat  miuuaioia « 
serving  the  cable  iadastry. 


the  reference  to  "by  Mrire  or  cable"  was 
dropped  by  the  FCC  in  1977,  the 
Commission  specifically  stated  that  the 
change  was  not  to  be  "interpreted  to 
include  such  non-cable  television 
broadcast  station  services  as  Multipoint 
Distribution  Systems  •  *  '."First 
Report  and  Order  in  Docket  20561, 63 
FCC  2d  M6, 966  (1977).  Regulation  of 
cable  systems  from  a  commtmications 
standpoint,  therefore,  was  limited  to 
traditional,  wire-based,  closed  path 
transmission  services.  Congress  chose  to 
freeze  several  key  definitions  to  the  FCC 
rules  in  effect  on  April  15. 1976  or  on  the 
date  of  enactment  (October  19. 1976). 
The  whole  structure  of  the  cable 
compulsory  license  and  the  amount  of 
royalties  payable  depends  on  the  1976 
FCC  regulations.  This  highly 
complicated  body  of  rules,  which  was 
critical  to  the  balancing  of  copyright  and 
cable  user  interests,  did  not  and  does 
not  apply  to  MMDS  facilities.*  As  the 
Motion  Picture  Association  of  America, 
Inc.  correctly  points  out,  including  a 
video  proviiler  in  the  compulsory  license 
which  is  not  subject  to  FCC  regulation 
would  ruin  the  critical  balance 
established  in  1976.  Motion  Picture 
Association  of  America.  Inc.,  comments 
at  5.  For  example,  the  syndicated 
exclusivity  rules,  very  much  a  part  of 
cable  regulation  in  1976  and  now 
recently  reinstituted  in  a  different  form 
by  the  FCC  do  not  apply  to  MMDS 
operators,  thereby  allowing  them  to 
import  as  much  distant  signal 
programming  as  desired, 
notwithstanding  the  exclusive  contracts 
entered  into  by  broadcast  stations.  It  is 
therefore  coimter-intuitive  to  assert  that 
Congress  intended  a  technology  neutral 
compulsory  license  in  1976  applicable  to 


*  ftp  taitas  coau— nlatei  aigoa  that  dta 
Copyright  OfRce  ia  it*  cable  ragalatio 
that  eatitiea  not  regulated  aa  "cable  ajnteaw"  by  the 
FCC  may  nevertheleaa  satisfy  the  Copyright  Act's 
definition  and  qualify  for  the  oompalaory  linense. 
The  Copyright  Offloa,  howaiai.  haa  nevsr 
interpreted  its  raiaiatiaB  affiiBatively  lo  aUow 
wireleaa  aervioaa.  wUch  have  always  baeo 
excluded  tiy  the  FOC  as  an  entire  industry  from 
regulation  as  a  caMe  tystaaL  to  qualify  for  the 
compuiaary  Hoanae.  TVs  Copyiighl  Office  regulatioa 
at  37  CFR  an.UtbMl)  haa  baaa  iatafpretad  awl 
applied  by  the  Office  to  mean  that  a  wired  ayalaai 
qualifia*  under  the  Copyri^  Act's  definitian  even  if 
the  wired  syvlam  is  no^  regulatad  tiy  the  FOC  as  a 
cable  system  "bacaaas  af  the  Boariiar  or  nalare  of 
Its  sutwcritiers  or  the  nature  of  its  seooadary  '• 

transmissions."  F(X  regulations  have  sometimes 
excluded  wired  systems  nvith  fevrer  than  1060  or 
3000  snbsortbar*.  nieCapyiigbt  OOoa  ragalstiona 
al*a  pranrtd*  thai  "aa  todividaar  cable  ayataa  ia 
each  cabia  system  iMoplMd  aa  a  diaUnct  entity 
undariha  ndas^  resaiatiaaa.  aad  pncUea*  of  Ik* 
Federal  CoaaMoicatfaaa  CamBdaaiaa.'"rbera<are. 
the  cabia  ayalma  taaal  be  I 


the  raha  of  Iha  FCC  avan  If  ft*  PCC  alael*  Ml  la 
subtect  the  ayalaailB  oartaiB  f«laa  appiiad  mother 
wired  cable  sytts—  U. 
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all  types  and  forms  of  video  delivery 
systems,  regulated  or  unregulated, 
against  a  legislative  and  historical 
backdrop  of  a  dominant  industry 
distributing  signals  to  its  subscribers  by 
wired  closed  transmission  paths,  which 
was  highly  regulated  by  the  FCC. 

In  summary,  the  Copyright  Office 
formally  concludes  that  MDS  and 
MMDS  operations  do  not  satisfy  the 
definition  of  a  cable  system  appearing  in 
section  111,  and  therefore  do  no  qualify 
for  cable  compulsory  licensing. 

(2)  Refunds  j 

The  Copyright  Office  has  had  a 
practice  of  accepting  and  will  continue 
to  accept  statements  of  account  and 
royalty  payments  from  MMDS  operators 
without  pronouncing  whether  MMDS 
facilities  qualified  for  compulsory 
licensing.  The  Office  has  also  received  a 
number  of  filings  from  MMDS  operators 
without  knowledge  of  them  as  such, 
since  the  Statement  of  Account  do  not 
require  such  identification.  Given  the 
Office's  final  decision,  effective  January 
1. 1994.  that  MDS  and  MMDS  facilities 
are  not  cable  systems  and  do  not  qualify 
for  section  111  compulsory  licensing, 
refunds  of  monies  submitted  may  be 
obtained  by  contacting  the  Licensing 
Division  of  the  Copyright  Office. 
Refunds  will  only  be  made  on  a 
requested  basis,  and  requests  must  be 
made  in  writmg  no  later  than  March  1, 
1994.  Refund  requests  should  be  sent  to 
Licensing  Division.  Copyright  Office. 
Library  of  Congress.  Washington.  DC 
20557. 


With  respect  to  the  Regulatory 
Flexibility  Act.  the  Copyright  Office 
takes  the  position  that  this  Act  does  not 
apply  to  Copyright  Office  rulemaking. 
TTie  Copyright  Office  is  a  department  of 
the  Library  of  Congress,  which  is  part  of 
the  legislative  branch.  Neither  the 
Library  of  Congress  nor  the  Copyright 
Office  is  an  "agency"  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  June  11. 1946.  as 
amended  (btle  5.  U.S.  Code,  subchapter 
II  and  chapter  7).  The  Regulatory 
Flexibility  Act  consequently  does  not 
apply  to  the  Copyright  Office  since  the 
Act  affects  only  those  entitles  of  the 
Federal  Government  that  are  agencies 
as  defined  in  the  Administrative 
Procedure  Act.*" 


List  of  Subjects  in  37  CFR  Part  201 

Cable  systems;  Cable  compulsory 
license. 

Final  Regulation 

In  consideration  of  the  foregoing,  part 
201  of  37  CFR  chapter  II  is  amended  in 
the  manner  set  forth  below. 

PART  201-<SENERAL  PROVISIONS 

1.  The  authority  citation  for  part  201  is 
revised  to  read  as  follows: 

Authority:  Sec.  702,  90  Stat.  2541. 17  U.S.C. 
702;  201.7  is  also  issued  under  17  U.S.C.  408. 
409.  and  410;  201.16  is  also  issued  under  17 
U.S.C.  116:  201.17  is  also  issued  under  17 
U.S.C.  111. 

2.  Section  201.17  is  revised  by  adding 
paragraph  (k)  to  read  as  follows: 

§201.17    Statements  Of  Account  covering 
compulsory  Ucenses  for  secondary 
transmissions  by  cable  systems. 
.        •        «        *        * 

(k)  Satellite  carriers  and  MMDS  not 
eligible.  Satellite  carriers,  satellite 
resale  carriers,  multipoint  distribution 
services,  and  multichannel  multipoint 
distribution  services  are  not  eligible  for 
the  cable  compulsory  license  based 
upon  an  interpretation  of  the  whole  of 
section  111  of  title  17  of  the  United 
States  Code.  At  its  election,  any  such 
entity  who  paid  copyright  royalties  into 
the  Copyright  Office  in  an  attempt  to 
comply  with  17  U.S.C.  Ill  may  obtain  a 
refund  of  the  royalties  paid  by 
submitting  a  written  request  no  later 
than  March  1. 1994.  addressed  to  the 
Licensing  Division.  Copyright  Office. 
Library  of  Congress,  Washington,  DC 
20557. 
Ralph  Oman. 
Register  of  Copyrights. 

Approved  by: 
lamm  H.  Billington, 
The  Librarian  of  Congress 
[FR  Doc.  92-1858  Filed  1-28-92;  8:45  am) 
BlUiNQ  CODE  1410-4M-II 


action:  Final  rule. 


'•The  Copyright  Office  wa»  not  subject  to  the 
Adminislralive  Procedure  Act  before  1978,  and  it  is 
now  subject  lo  it  only  in  areas  specified  by  section 
701(d)  of  the  Copyright  Act  (/.e,  "all  actions  talien 
by  the  Register  of  Copyrights  under  this  title  (17)." 
except  with  respect  to  Um  making  of  copies  of 
copyright  deposits)  (17  V&C  70e(b)).  The  Copyright 
Act  does  not  make  the  Office  an  "agency"  as 
defined  in  the  Administrative  Procedure  Act.  For 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  186 

IPP  9F3743  and  FAP  1H5614/R1137;  FRL- 
400e-2I 

RIN  2070-AB78 

Pesticide  Tolerances  and  Food 
Additive  Regulation  for  Clettwdim 

agency:  Environmental  Protection 
Agency  (EPA). 


example,  personnel  actions  taken  by  the  Office  are 
not  subject  to  APA-FOIA  requirements. 


SUMMARY:  These  regulations  establish 
tolerances  with  an  expiration  date  for 
the  residues  of  the  herbicide  clethodim 
((E)-{±)-2-[l-[l(3-chloro-2- 
propenyl)oxy]imino]propyll-5-[2- 
(ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-one)  in  or  on  the  following 
raw  agricultural  commodities  (RACs): 
soybeans  at  10  parts  per  million  (ppm): 
cottonseed  at  1  ppm;  meat,  fat,  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
poultry,  and  sheep  at  0.2  ppm;  milk  at 
0.05  ppm;  eggs  at  0.2  ppm;  also,  the 
following  food  additive  regulation  for 
the  feed  additive  commodities  soybean 
soapstock  at  15  ppm  and  cottonseed 
meal  at  2  ppm.  These  regulations  were 
requested  by  Valent  U.S.A.  Corp.  and 
establish  maximum  permissible  levels 
for  residues  of  the  herbicide  in  or  on 
these  RACs  and  the  feed  commodities. 
The  tolerances  expire  on  January  31, 
1994. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  January  29, 1992. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  9F3743  and  FAP  1H5614/ 
R1137I.  may  be  submitted  to:  Hearing 
Clerk  (A-110),  Environmental  Protection 
Agency.  Rm.  M3708. 401  M  St.,  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (H7505C), 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number;  Rm.  237, 
CM  #2. 1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202,  (703)-305-7830. 
SUPPIfMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  19. 1989  (54  FR 
21664),  EPA  issued  a  notice  announcing 
that  Valent  U.S.A.  Corp..  1333  North 
California  Blvd..  Walnut  Creek.  CA,  had 
submitted  pesticide  petition  9F3743  to 
EPA  under  section  408  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
348a),  proposing  to  amend  40  CFR  part 
180  by  establishing  tolerances  for 
residues  of  the  herbicide  clethodim  and 
its  metabolites  containing  the  2- 
cyclohexen-1-one  moiety  in  or  on 
soybeans  at  10  ppm;  cottonseed  at  5 
ppm;  meat,  fat.  and  meat  byproducts  of 
cattle,  goats,  hogs,  horses,  poultry,  and 
sheep  at  0.2  ppm;  milk  at  0.05  ppm;  and 
eggs  at  0.5  ppm. 

On  September  5. 1990.  Valent 
subsequently  submitted  a  revision  to  PP 
9F3743  to  amend  the  proposed 
tolerances  on  cottonseed  from  5  ppm  to 
1  ppm  and  eggs  from  0.5  ppm  to  0.2  ppm. 

On  September  9, 1991,  Valent 
submitted  a  feed  additve  petition  (FAP 
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1H5614)  to  EPA  under  section  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  (21  US.C.  348),  proposing  to 
amend  40  CFR  part  188  by  establishing  a 
regulation  to  permit  the  residues  of  the 
herbicide  clethodim  and  its  metabolites 
containing  the  2-cyck>hexen-l-one  . 
moiety  on  the  feed  commoditieB  .x 
soybean  soapstock  at  15  ppm  and 
cottonseed  meal  at  2  ppm.  In  the  Faderal 
Register  of  September  18, 1991  (56  FR 
47210),  EPA  issued  a  notice  of  a  feed 
additive  petition  (FAP 1H5614) 
proposing  to  amend  40  CFR  part  188  by 
establishing  a  regulation  to  permit  the 
residues  of  the  herbicide  dethodim  and 
its  metabolites  containing  the  2- 
r.yclohexen-1-one  moiety  in  or  on 
soybean  soapstock  at  15.0  ppm  and 
cottonseed  meal  at  2  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notices  of 
filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
described  below  were  considered  in 
support  of  these  tolerances  and  food 
additive  regulations. 

1.  Several  acute  toxicology  studies 
placing  the  technical-grade  herbicide  in 
Toxicity  Category  m. 

2.  A  2-year  rat  chronic  toxicity/ 
carcinogenicity  study  found  the 
compound  to  be  noncarcinogenic  to  rats 
under  the  conditions  of  the  study.  The 
systemic  no-  observed-effect  level 
(NOEL)  was  500  ppm  (approximately  19 
mg/kg/day),  and  the  systemic  lowest- 
observed-effect  level  (LOEL)  was  2,500 
ppm  (approximately  100  mg/kg/day) 
based  on  the  observed  body  weight 
gain,  the  increases  in  liver  weights,  and 
the  presence  of  centrilobular  hepatic 
hypertrophy. 

3.  An  18-month  mouse  carcinogenicity 
study  which  showed  the  compound  to 
be  noncarcinpgenic  to  mice  under  the 
conditions  of  the  study.  The  systemic 
NOEL  was  200  ppm  (8  mg/kg/day),  and 
the  systemic  LOEL  was  1,000  ppm  (50 
mg/kg/day)  based  on  treatment-related 
effects  on  survival,  red  cell  mass, 
absolute  and  relative  liver  weights,  and 
microscopic  fmdings  in  liver  and  lung. 

4.  A  1-year  feeding  study  in  dogs  with 
a  systemic  NOEL  of  1  mg/kg/day  in 
both  sexes  and  an  LOEL  of  75  mg/kg/ 
day  based  on  increased  absohite  and 
relative  liver  weights,  and  alteration  and 
clinical  chemistry. 

5.  A  developmental  toxicity  study  in 
rats  with  a  developmental  and  maternal 
NOEL  and  LOEL  of  100  and  350  mg/kg/ 
day,  respectively.  The  NOEL  and  LOEL 
for  developmental  toxicity  were  based 
on  reductions  in  fetal  body  weight  and 
increases  in  skeletal  anomalies. 


8.  A  devebpmental  toxicity  study  in 
rabbits  with  a  maternal  toxicity  NOEL 
and  LOEL  of  25  and  100  mg/kg/day. 
respectively.  Maternal  toxicity  was 
manifested  as  clinical  signs  of  toxicity 
and  reduced  weight  gain  and  food 
consumption  during  treatment.  ^ 

Developmental  toxicity  was  not 
observed,  and  therefore  the 
developmental  toxicity  NC^L  was  300 
mg/kg/day  (HDT). 

7.  A  two-generation  reproduction 
study  in  the  rat  with  a  parental  toxicity 
NOEL  and  LOEL  of  500  and  2.500  ppm 
(51  and  263  mg/kg/day),  respectively, 
based  on  reductions  in  body  weight  in 
males,  and  decreased  food  consumption 
in  both  generations.  The  NOEL  for 
reproductive  toxicity  was  2,500  ppm  (283 
mg/kg/day,  HDT). 

8.  A  mutagenicity  test  with 
Salmonella  Ames  assay  showed 
nonmutagenicity  in  three  strains. 
Clethodim  imine  sulfone  was  negative 
for  reverse  gene  mutation  in  Salmonella 
and  £.  coli  exposed  up  to  10,000  t/g/ 
plate  with  or  without  activation. 
Qethodim  was  negative  for 
chromosomal  damage  in  bone  marrow 
cells  of  rats  treated  orally  up  to  toxic 
doses  (1.500  mg/kg). 

The  dietary  risk  exposure  analysis 
used  a  RfD  of  0.01  mg/kg  body  weight 
(bw)/day  based  on  a  NOEL  of  1.0  mg/ 
kg/bw/day  and  a  safety  factor  of  lOa 
Using  anticipated  residues  and  100 
percent  crop  treated,  the  results  for  the 
overall  U.S.  population  were  0.000211 
mg/kg/bw/day.  representing  2.1  percent 
of  the  RfD  and  15.8  percent  of  the  RfD 
for  nonnursing  infants.  There  are  no 
other  published  tolerances  for  this 
chemical.  The  pesticide  is  useful  for  the 
purpose  of  this  rule.  The  Agency  does 
not  believe  that  these  tolerances  and 
food  additive  regulations  pose 
significant  risks. 

A  common  moiety  analytical  method 
for  tolerance  enforcement  (gas 
chromatography  with  a  flame 
photometric  detector  in  the  sulfur  mode) 
was  satisfactorily  tested  and  is 
available.  This  method,  however,  cannot 
distinguish  between  clethodim  and 
sethoxydim.  a  closely  related  herbicide 
with  tolerances  estabhshed  under  40 
CFR  180.412.  A  compound-specific 
confirmatory  method  (HPLC  with  a  UV 
detector)  that  can  distinguish  between 
derivatives  of  clethodim  and 
sethoxydim  was  tested  in  the  Agency 
laboratory.  Considerable  revisions  were 
made  by  the  laboratory  in  order  to 
obtain  satisfactory  analytical  results. 
EPA's  revisions  to  the  method  will  be 
made  available  for  enforcement 
purposes.  The  revised  specific  method 
has  been  returned  to  Valent  to  be 
rewritten  and  subsequently  validated  by 


an  independent  laboratory.  Subsequent 
validation  is  generally  required  prior  to 
EPA  validation  of  the  method,  but  in  this 
case  EPA  has  already  validated  the 
mediod.  Nevertheless,  an  independent 
validation  is  deemed  useful  to  confirm 
that  the  revisions  made  by  EPA  are 
adequately  explained.  These  tolerances 
and  food  additive  regulations  are  being 
established  with  an  expiration  date  to 
assure  timely  submission  of  the 
rewritten  method  and  subsequent 
vahdation. 

"Hie  nature  of  the  residue  is 
adequately  understood,  and  a  common 
moiety  analytical  method  (gas 
chromatograph  with  a  flame  photometric 
detector  in  the  sulfur  mode)  and  a 
compound-specific  confirmatory  method 
are  available  for  enforcement  purpose*. 
Prior  to  publication  in  the  Pesticide 
Analytical  ManuaL  Vol.  U,  both  methods 
are  available  in  the  interim  to  anyone 
interested  tn  pesticide  enforcement 
They  can  be  requested  from:  Calvin 
Furlow,  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (H7506C).  O^ice  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington.  DC 
20480.  OfTice  location  and  telephone 
number:  Crystal  Mall  #2,  Rm.  1128, 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202,  (703)305-5232. 

There  are  currently  no  actions 
pending  against  the  registration  of  this 
chemical.  Based  on  the  above 
information,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  and 
food  additive  regulation  are  established 
as  set  forth  below. 

Any  person  adversely  affected  by 
thc;se  regulations  may,  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  ficaring  Gerk.  at  tiic  address 
given^above.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionabi*'  and  the 
grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  include 
a  statentent  of  the  factual  is8ue(s]  ua 
which  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
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requestor  would  be  adequate  to  justify 
the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  these  rules  from  the 
requirements  of  section  3  of  Executive 
Orderl2291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  U64,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjecta  in  40  CFR  Parts  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Feed  additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  23, 1992. 

Douglas  D.  Campt 

Director.  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

-  PART  180-{AMENDED] 

1.  In  part  180: 

a.  The  authority  citation^or  part  180  is 
revised  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  adding  new  S  180.458,  to  read  as 
follows: 

§180.458    Ciethodim((EH±)-2-(1-{[(3- 
cMoro-2-propenyl)oxy)imino1propy<]-5-[2- 
(ethytthio)propy1  }-3^»yclroxy-2-«yclo»»xeo- 
1-one);  toterances  for  resMues. 

<        Interim  tolerances  that  expire  on 
January  31. 1994  are  established  for  the 
combined  residues  of  the  herbicide 
clethodim((E)-(±)-2-[l-[[(3-chloro-2- 
propenyl)oxylimino]propyl]-5-(2- 
(ethylthio)propyl)-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  the  following  raw 
agricultural  commodities. 


Conifnodrty 


Parts  per 


Cattle,  tat 

Catlte,  inoit». 
Cattle,  mbyp.. 

Eggs 

Qoais.  <at — 

Goats,  meat.. 
Goats,  mbyp. 
Hogs,  lal .. — 


ConMnodity 


Parts  per 


Hogs,  meat 

Hogs,  mbyp 

Horses,  fat 

Horses,  meat... 
Horses,  mbyp .. 

Milk 

Pouttry.  fat 

Poultry,  meal.. 
Poultry,  mbyp.. 

Sheep,  fat 

Sheep.  meat„. 
Sheep,  mbyp .. 
Soybeans 


0.2 
0.2 
0.2 
0.2 
0.2 

0.0S 
0.2 
0.2 
0.2 
0.2 
0.2 
0.2 

10.0 


PART  186-(AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  adding  new  §  188.10^5,  to  read 
as  follows: 

§  186.1075    Ctettiodhn  {(EH±>-WHU3- 
cliloro-2-propeny1)oxy  ]imino]propy1  )-5^  2- 
(ethymito)propy11-3-hydroxy-2-cyctehei»n- 
1-one);  toterances  for  residues. 

Interim  tolerances  that  expire  on 
January  31. 1994  are  established  for 
residues  of  the  herbicide  tlethodim  ((E)- 
(±)-2-[l-([(3-chloro-2- 
propenyl)oxy]imino]propylj-5-(2- 
(ethylthio)-propyl)-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  the  following  feeds. 


0.2 
0.2 
0.2 
t.o 
0.2 
0.2 
0.2 
0.2 
0.2 


Feed 


Parts  per 
million 


•  Cottonseed  meal 

Soybean  soapstock.. 


2.0 
15.0 


(FR  Doc.  92-2165  Filed  1-28-92;  8:45  am] 

BILUNQ  CODE  6S60-50-F 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Parts  1001, 1002, 1003, 1004, 
1005, 1006  and  1007 

RIN  0M1-AA47 

Health  Care  Programs:  Fraud  and 
Abuse;  Amendments  to  OIG  Exclusion 
and  CMP  Authorities  Resulting  From 
Public  Lirar  100-93 

AOENCV.  Office  of  Inspector  General 

HHS. 

action:  Final  rule. 


summary:  This  final  rule  implemenU  the 
OIG  sanction  and  civil  money  penalty 


provisions  established  through  section  2 
and  other  conforming  amendments  in 
the  Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987.  along 
with  certain  additional  provisions 
contained  in  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985,  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1987.  the  Medicare 
Catastrophic  Coverage  Act  of  198a 
OBRA  of  1989,  and  OBRA  of  1990. 
Specifically,  these  regulations  are 
designed  to  protect  program 
beneficiaries  from  unfit  health  care 
practitioners,  and  otherwise  to  improve 
the  anti-fi"aud  provisions  of  the 
Department's  health  care  programs 
under  titles  V.  XVIII,  XIX  and  XX  of  the 
Social  Security  Act. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  January  29, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joel  J.  Schaer,  Legislation  and 

Regulations  Staff,  (202)  619-3270. 
James  Patton,  Office  of  Investigations, 

(301)  966-0601, 
Robin  Schneider,  Office  of  the  General 

Counsel,  (202)  619-1306. 
SUPPLEMENTARY  INFORMATION: 

1.  Statutory  Background 

The  Medicare  and  Medicaid  Patient 
and  Program  Protection  Act  (MMPPPA) 
of  1987,  Public  Law  100-93,  enacted  on 
August  18. 1987  and  effective  on 
September  1, 1987.  recodified  and 
expanded  the  Secretary's  authority  to 
exclude  various  individuals  and  entities 
from  receiving  payment  for  services  that 
would  otherwise  be  reimbursable  under 
Medicare  (title  18),  Medicaid  (title  19), 
the  Maternal  and  Child  Health  Block 
Grant  Program  (title  5)  and  the  Social 
Services  Block  Grant  (title  20).  In 
addition,  new  civil  money  penalty 
(CMP)  authorities,  and  technical 
amendments  to  existing  CMP  provisions, 
were  established  under  MMPPPA. 

MMPPPA  both  consolidated  many  of 
the  Secretary's  pre-existing  exclusion 
authorities  into  section  1128  of  the 
Social  Security  Act.  and  added 
significant  new  grounds  for  exclusion 
under  those  authorities.  The  Secretary's 
authority  under  this  section  of  the  Act 
has  been  delegated  to  the  Department's 
Office  of  Inspector  General  (OIG).  (53 
FR  12999,  April  20, 1988). 

A.  Expanded  Exclusion  Authorities 

MMPPPA  gives  the  OIG  added 
authority  to  control  who  may  obtain 
payment  for  services  furnished  to 
program  beneficiaries.  Section  1128  of 
the  Act  provides  for  both  mandatory 
and  permissive  exclusions.  The 
mandatory  exclusions  (section  n28(a)  of 


B.  State  He 
Exclusions 
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the  Act)  require  that  an  individual  or 
entity  that  has  been  convicted  of  certain 
types  of  crimes  be  excluded,  and  that 
the  exclusion  be  for  a  period  of  not  less 
than  Hve  years.  Under  authorities  set 
forth  in  section  1128(b)  of  the  Act.  the 
OIG  has  the  discretion  to  determine 
whether,  and  for  how  long,  to  impose 
the  permissive  exclusions. 

MMPPPA  establishes  two  categories 
of  permissive  exclusions:  (1)  Derivative 
exclusions,  i.e.,  ones  involving  the 
authority  to  exclude  an  individual  or 
entity  from  Medicare  and  the  State 
health  care  programs  based  on  an  action 
previously  taken  by  a  court,  licensing 
board  or  other  agency;  and  (2)  non- 
derivative  exclusions,  based  on 
determinations  of  misconduct  that 
originate  with  the  OIG.  For  derivative 
exclusions,  the  OIG  would  not  be 
required  to  re-establish  the  factual  or 
legal  basis  for  such  underlying  sanction; 
for  non-derivative  exclusions,  the  OIG 
would  be  required,  if  the  case  is 
appealed  to  an  administrative  law  judge 
(AL)),  to  make  a  prima  facie  showing 
that  the  improper  behavior  did  occur. 

B.  State  Health  Care  Programs: 
Exclusions  and  Waivers 

The  Act  provides  for  exclusion  not 
only  from  the  Medicare  program,  but 
also  from  State  health  care  programs, 
including  those  programs  covered  under 
titles  V.  XIX,  and  XX  of  the  Act.  The 
statute  makes  clear  that,  in  most  cases, 
an  individual  or  entity  excluded  from 
Medicare  is  to  be  excluded  from  all  of 
these  programs,  and  the  exclusion  is  to 
be  for  the  same  period  of  time.  The  OIG 
is  to  consider  requests  for  a  waiver  from 
exclusion  from  one  or  more  of  the  State 
health  care  programs  in  limited 
situations. 

U.  Provisions  of  the  Proposed 
Regulations 

Proposed  regulations  intended  to 
implement  section  2  of  MMPPPA  and 
certain  conforming  amendments  found 
elsewhere  in  that  statute  were  published 
in  the  Federal  Register  on  April  2. 1990 
(55  FR 12205)  for  public  comment  and  , 
consideration.  Certain  relevant 
provisions  contained  in  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  Public  Law 
99-272.  and  the  Medicare  Catastrophic 
Coverage  Act  of  1988.  Public  Law  100- 
360.  were  also  contained  in  that 
proposed  rulemaking.  Set  forth  below  is 
a  brief  summary  of  ^at  rulemaking  and 
the  proposed  revisions  to  42  CFR 
chapter  V. 

Part  1001 

The  basic  structure  of  the  proposed 
regulations  in  this  part  set  forth  for  each 


type  of  exclusion  the  basis  or  activity 
that  would  justify  the  exclusion,  and  the 
considerations  the  OIG  would  use  In 
determining  the  period  of  exclusion. 

The  proposed  regulations  set  forth 
mandatory  exclusions  for  any  individual 
or  entity  that  was  convicted  of  (1)  a 
criminal  offense  related  to  the  delivery 
of  an  item  or  service  under  Medicare  or 
a  State  health  care  program,  or  (2) 
patient  abuse  or  neglect.  In  accordance 
with  the  statute,  there  is  to  be  a 
minimum  5  year  exclusion.  The 
regulations  proposed  that  the  exclusion 
could  be  for  a  longer  period  if 
aggravating  circumstances  existed  with 
respect  to  the  individual  or  entity. 

The  proposed  regulations  also 
addressed  two  categories  of  permissive 
exclusions  to  be  set  forth  in  part  1001. 
The  first  category — derivative 
exclusions — was  designed  to  address 
exclusions  based  on  an  action 
previously  taken  by  a  court,  licensing 
board  or  other  agency.  These  include 
convictions  for  certain  types  of  fraud, 
theft,  embezzlement,  breach  of  fiduciary 
responsibility,  financial  misconduct, 
obstruction  of  investigations  and  certain 
types  of  offenses  related  to  controlled 
substances.  While  Congress  did  not  set 
a  mandatory  minimum  period  for  these 
types  of  exclusions,  we  proposed  that 
exclusions  derived  from  such  prior 
convictions  be  for  a  period  of  5  years, 
with  some  flexibility  to  decrease  or 
increase  the  period. 

The  second  category  of  permissive 
exclusions — non-derivative  exclusions — 
is  to  be  based  on  OIG-initiated 
determinations  of  misconduct.  Several 
of  these  non-derivative  exclusions  were 
essentially  recodifications  of  the 
existing  regulations,  while  others 
reflected  the  newly  enacted  authorities. 
With  respect  to  the  non-derivative 
exclusions,  the  proposed  regulations 
were  designed  to: 

•  Permit  the  exclusion  of  those 
individuals  and  entities  who  provide 
unnecessary  or  substandard  care  not 
only  to  Medicare  and  State  health  care 
program  beneficiaries,  but  to  any 
person.  We  proposed  to  use  a  5-year 
exclusion  period  as  a  benchmark  for 
these  exclusions.  Similarly,  the 
regulations  proposed  a  5-year  exclusion 
period  for  health  maintenance 
organizations  and  similar  entities 
subject  to  exclusion  for  failure  to 
provide  medically  necessary  items  and 
services  where  such  failure  has 
adversely  affected,  or  has  a  substantial 
likelihood  of  adversely  affecting, 
program  beneficiaries. 

•  Expand  the  bases  for  exclusion  to 
include  any  act  that  is  deecribed  in 
sections  1128A  or  1128B  of  the  Soda] 
Security  Act.  No  benchmaric  was  set  in 


the  proposed  regulations  for  the 
exclusion  period;  a  list  of  factors  that 
the  OIG  would  consider  in  setting  the 
length  of  an  exclusion  was  included. 

-  •  Provide  for  the  exclusion  of  entities 
when  they  are  owned  or  controlled  by 
individuals  who  have  been  convicted, 
excluded  or  have  had  CMPs  or 
assessments  imposed  against  them.  The 
rulemaking  proposed  that  an  entity 
excluded  under  this  provision  be 
excluded  for  a  period  corresponding  to 
the  exclusion  period  established  for  the 
individual  whose  relationship  with  the 
entity  was  the  basis  for  the  exclusion. 

•  Address  new  exclusion  authorities 
relating  to  the  failure  to  provide 
information  to  the  Department  or  its 
agents.  Exclusions  were  set  forth  for 
failure  to  grant  immediate  access  upon 
reasonable  requests  to  certain  agency 
representatives.  In  the  context  of  this 
provision,  we  proposed  to  define 
"immediate  access"  and  "reasonable 
request"  to  ensure  access  on  the  spot  in 
certain  defined  circumstances. 
Exclusions  were  also  proposed  where 
individuals  or  entities  failed  to  provide 
inunediate  access  to  investigators  or 
agents  of  the  OIG  or  the  State  Medicaid 
Fraud  Control  Units  (MFCUs)  in 
conjunction  with  the  investigators'  or 
agents'  review  of  documents  related  to 
the  control  of  fraud  and  abuse  in  the 
Department's  programs.  Except  in 
unusual  situations,  we  proposed  24 
hours  to  be  a  sufficient  period  to  gain 
access  to  the  information. 

•  Provide  for  the  exclusion  of  a 
hospital  that  has  failed  to  comply 
substantially  with  a  corrective  action 
plan  that  has  been  required  under 
section  1886(f)(2)(B)  of  the  Act.  The 
rulemaking  proposed  that  exclusions 
would  be  based  on  the  Health  Care 
Financing  Administration's  (HCFA's) 
determination  that  the  hospital 
substantially  failed  to  comply  with  sUch 
corrective  action. 

•  Provide  exclusions  based  on  a 
determination  by  the  Public  Health 
Service  (PHS)  that  an  individual  failed 
to  pay  back  covered  obligations  and 
loans. 

Part  1002 

Since  the  new  requirements  of  Public 
Law  100-93  are  being  incorporated  Into 
part  1001  (which  would  require  State 
health  care  programs,  including 
Medicaid,  to  exclude  those  whom  the 
OIG  has  excluded  under  Medicare),  the 
proposed  new  part  1002  was  designed  to 
set  forth  provisions  pertaining  only  to 
State  agency-initiated  exclusions.  The 
rulemaking  proposed  certain  minimal 
requirements  on  State  agencies  when 
they  undertake  such  exclusions — 
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requirements  that  are  substantially 
consistent  with  OIG  procedures  and 
ensure  adequate  due  process. 


Part  1003 

The  proposed  revisions  to  part  1003, 
addressing  CMPs,  were  designed  to 
implement  the  statutory  changes 
affecting  section  1128A  of  the  Act.  and 
incorporate  a  number  of  statutory 
revisions  made  as  a  result  of  Public 
Laws  100-203. 100-360  and  10O-485. 

Parts  1004  and  1005  \ 

Revisions  to  part  1004  were  proposed 
consistent  with  the  proposed 
establishment  of  the  new  part  1005. 
Through  the  revising  and  recodification 
of  existing  regulations,  a  new  part  1005 
was  proposed  to  address  various  OIG 
hearing  procedures.  Specifically, 
proposed  part  1005  was  designed  to 
govern  ALJ  hearings  and  subsequent 
appeals  to  the  Secretary  for  ^11  OIG 
sanction  cases. 

Part  1006 

A  new  part  1006  was  prop6sed  to 
address  the  implementation  of  the  OlG's 
testimonial  subpoena  authority  for 
investigations  of  cases  under  the  CMP 
law. 

Part  1007  j 

Regulations  addressing  State  MFCUs. 
previously  set  forth  in  part  1002,  subpart 
C.  were  proposed  to  be  recodified  into  a 
new  part  1007. 

In  response  to  the  proposed 
rulemaking,  we  received  a  total  of  61 
timely-filed  public  comments  from 
various  provider  groups,  medical 
facilities,  professional  and  business 
organizations  and  associations,  medical 
societies.  State  and  local  government 
entities,  private  practitioners  and 
concerned  citizens.  The  comments 
included  both  general  concerns 
regarding  the  impact  of  these 
regulations,  and  specific  comments  on 
those  areas  about  which  we  requested 
public  input.  A  summary  of  the 
comments  received  and  our  responses  to 
those  comments  follows,      i 

III.  General  Comments  on  the  Proposed 
Rule 

A.  Definition  of  "Furnished" 

In  the  proposed  rule,  we  invited 
comments  on  whether  the  definition  of 
the  term  "furnished"  set  forth  in  §  1001.2 
should  be  revised  to  explicitly 
encompass  health  care  manufacttu'ers 
and  other  entities  who  do  not  receive 
payments  for  items  or  services  directly 
from  Medicare  or  State  health  care 
programs,  but  rather  supply  items  or 
services  to  providers,  practitioners  or 
suppliers  who  do  receive  payments  from 


these  programs.  We  explained  that  if  the 
term  "furnished"  is  defined  narrowly,  it 
may  inappropriately  limit  the  effect  of 
an  exclusion  from  Medicare  and  State 
health  care  programs. 

We  received  numerous  comments  on 
this  issue — some  supporting  and  some 
challenging  our  authority  to  revise  the 
definition  of  "furnished."  While  we 
believe  that  the  statute  permits  us  to 
include  entities  that  "furnish"  items 
covered  by  the  Medicare  program  but  do 
not  receive  program  payment  directly, 
we  have  decided  not  to  provide  for  this 
in  regulations.  Because  the  effect  of 
exclusion  is  denial  of  payment  for  items 
or  services  furnished  by  an  excluded 
individual  or  entity,  it  would  be  difficult 
to  administer  exclusions  against  entities 
which  the  Secretary  does  not  directly 
reimburse.  Thus,  for  the  present  time,  to 
the  extent  that  manufacturers,  suppliers 
and  distributors  do  not  receive  payment 
directly  from  the  Medicare  and  State 
health  care  programs  for  the  items  they 
supply,  these  regulations  will  not  affect 
them. 

This  clarification  is  in  no  way 
intended  to  limit  our  exclusion  authority 
under  section  1128(b)(8)  of  the  Act. 
When  this  statutory  provision  is 
applicable,  we  can  assure  that  no 
payment  is  made  for  items  or  services 
furnished  by  sanctioned  persons 
whether  or  not  they  directly  receive 
payments  from  Medicare  and  State       ^ 
health  care  programs,  since  we  cart 
exclude  the  entities  they  manage  or 
control  which  do  receive  such  payments. 

In  this  final  rule,  we  are  retaining  the 
definition  of  "furnished"  currently  found 
in  §  1001.2  of  the  regulations  with  one 
modification,  and  placing  the  definition 
in  §  1001.2  under  General  Definitions. 
We  have  deleted  the  parenthetical 
statement  in  the  existing  definition 
which  we  believe  is  unnecessary  in  light 
of  the  changes  made  in  section  1862(e) 
of  the  Act  and  reflected  in  \  1001.1901  of 
these  regulations.  These  provisions, 
which  explicitly  incorporate  the  concept 
that  payment  may  not  be  made  for  items 
and  services  provided  under  the 
direction  of  or  by  prescription  of  an 
excluded  individual,  render  the 
parenthetical  statement  redundant. 

B.  Constitutionality  of  Administrative 
Exclusions  Based  on  Criminal 
Convictions 

Comment  Several  comments 
expressed  concern  that  exclusions 
imposed  by  the  Federal  Government 
based  upon  prior  Federal  or  State 
criminal  convictions  may  constitute  a 
second  "punishment"  for  a  single 
offense  in  violation  of  the  double 
jeopardy  clause  of  the  Fifth  Amendment 
of  the  Constitution. 


Response:  Exclusions  based  upon 
criminal  convictions  do  not  constitute  an 
impermissible  second  punishment  under 
the  double  jeopardy  clause.  Exclusions 
are  civil  sanctions,  not  criminal.  Only  in 
rare  cases  will  a  civil  sanction  imposed 
after  a  criminal  sanction  violate  the 
double  jeopardy  clause,  and  even  in 
those  rare  cases,  only  where  the 
sanction  may  not  fairly  be  characterized 
as  remedial,  but  only  as  a  deterrent  or 
retribution  (see  United  States  v.  HaJper. 
109  S.Ct.  1892, 1902  (1989)).  Thus,  under 
Halper,  whether  a  civil  sanction 
constitutes  punishment  depends  in  large 
part  upon  the  goal  served  by  the 
sanction — if  the  second  civil  sanction 
can  be  said  to  serve  a  remedial  purpose, 
its  imposition  does  not^ violate  the 
double  jeopardy  clause  [Halper.  109 
set.  at  1902). 

The  primary  purpose  of  an 
exclusionary  sanction  is  remedial,  not 
punitive.  When  the  OIG  imposes  an 
exclusion  imder  section  1128  oT  the  Act. 
it  is  simply  carrying  out  Congress"  intent 
to  protect  the  Medicare  and  Medicaid 
programs  from  individuals  or  entities 
who  have  already  been  tried  and 
convicted  of  a  criminal  offense  (see 
Dewayne  Franzen  v.  The  Inspector 
General,  Departmental  Appeals  Board 
(DAB)  decision.  Docket  No.  90-37  (June 
13. 1990).  page  11).  Further,  Congress  has 
made  clear  that  the  Department's 
exclusionary  authority  was  expanded 
by  MMPPPA  in  1987  to  provide  HHS 
with  sufficient  authority  to  better  protect 
the  integrity  of  the  Medicare  and 
Medicaid  programs  and  program 
beneficiaries  from  providers  who  have 
pled  guilty  to  criminal  charges,  (see 
Report  of  Committee  on  Energy  and 
Commerce,  reprinted  in  1986  U.S.  Cong, 
and  Ad.  News.  pg.  3665;  and  133  Cong. 
Rec.  S  10537  (daily  ed.  July  23. 1987)). 
Thus,  exclusions  serve  a  remedial 
purpose  and  therefore  do  not  constitute 
a  second  punishment  under  Halper. 
Consistent  with  the  above,  courts 
have  held  that  exclusions  do  not  amount 
to  a  second  punishment  under  Halper, 
since  "the  Inspector  General's  goals  are 
clearly  remedial  and  include  protecting 
beneficiaries,  maintaining  program 
Integrity,  fostering  public  confidence  in 
the  program,  etc."  (see  Greene  v. 
Sullivan,  No.  aV-3-89-758  (E.D.  Tenn. 
Feb.  8, 1990),  page  3;  Matter  of  David 
Cooper,  R.Ph.,  ALJ  Decision.  Docket  No. 
C-51  (July  24, 1990):  Matter  of  Joyce 
Faye  Hughey),  ALJ  Decision.  Docket  No. 
C-201  (August  9, 1990)).  In  a  number  of 
these  cases,  exclusions  have  been 
compared  to  professional  license 
revocations  for  criminal  convictions, 
"which  have  the  function  of  protecting 
the  public"  (see  DeWayne  Franzen  v. 
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The  Inspector  General,  Id.  at  page  11; 
Greene  v.  Sullivan,  Id.  at  3).  Further,  it 
has  been  held  that  remedial  sanctions 
that  involve  the  revocation  of  a  privilege 
voluntarily  granted  are  civil  in  nature 
and  do  not  invoke  the  double  jeopardy 
clause  (see  Helvering  v.  Mitchell,  303 
U.S.  399  (1938)}.  Thus,  Medicare  and 
Medicaid  exclusions  do  not  amount  to 
"pimishment"  for  purposes  of  the  double 
jeopardy  clause. 

Further,  even  assuming,  that 
exclusions  were  penal  in  nature,  the 
double  jeopardy  clause  would  not  be 
implicated  where  the  Federal 
government  imposes  an  exclusion  based 
upon  a  State  conviction.  Under  the  "dual 
sovereignty  doctrine,"  double  jeopardy 
does  not  attach  to  a  subsequent  Federal 
prosecution  based  on  facts  which  led  to 
a  State  conviction  (see  United  States  v. 
Anthony,  727  F.  Supp.  792  (E.D.N.Y. 
1989):  Abbate  v.  United  States,  359  U.S. 
187  (1959);  Chapman  v.  United  States 
Department  of  Health  and  Human 
Services,  821  F.2d  523  (10th  Cir.  1987); 
and  United  States  v.  Lanza,  260  U.S.  377, 
382  (1922)).  Under  this  doctrine,  States 
are  considered  to  be  a  "separate 
sovereign"  from  the  Federal  government, 
because  a  State's  power  to  prosecute  is 
derived  from  its  own  inherent 
sovereignty,  and  not  from  the  powers  of 
the  Federal  government  (see  United 
States  V.  Wheeler,  435  U.S.  313, 320 
(1978)).  Thus,  under  the  dual  sovereignty 
doctrine,  exclusions  based  upon  prior 
State  convictions  do  not  violate  the 
double  jeopardy  clause.  In  light  of  the 
foregoing,  we  do  not  agree  with  the 
comments  on  the  question  of  the 
constitutionality  of  our  exclusion 
authorities. 

IV.  Specific  Comments  on  the  Proposed 
Regulations 

A.  Part  1001,  Subpart  A— Definitions 

1.  Professionally  Recognized  Standards 
of  Health  Care 

Comment:  A  few  commenters 
expressed  the  view  that  the  proposed 
definition  of  "professionally  recognized 
standards  of  health  care"  inadequately 
defmes  the  term,  that  is,  it  does  not  (i) 
adopt  traditional  malpractice  standards, 
(ii)  defme  "peer,"  and  (iii)  take  into 
account  differences  of  opinion  among 
physicians  regarding  practice  standards. 
Some  commenters  also  felt  that  the 
definition  should  specifically  recognize 
and  make  allowances  for  variations  in 
regional  or  local  community  standards 
of  care,  that  is,  different  standards  for 
rural  and  urban  areas. 

Response:  We  recognize  that  the 
proposed  deflnition  of  "professionally 
recognized  standards  of  health  care" 
does  not  provide  a  litmus  test  which  can 


be  easily  applied  in  every  case.  It  would 
be  very  difficult  to  formidate  a  wholly 
objective  standard  in  the  area  of 
medical  practice,  where  a  certain 
amount  of  subjectivity  in  judgment  is 
inevitable.  The  OIG  relies  upon  the 
Utilization  and  Quality  Control  Peer 
Review  Organizations  (PROs)  and  the 
Medicare  carriers  to  determine  on  a 
case-by-case  basis  whether  the  quality 
of  items  or  services  provided  has  failed 
to  meet  professionally  recognized 
standards  of  health  care.  (PROs  are  also 
required  to  take  interventions  other  than 
sanctions  for  confirmed  quality 
problems.)  We  do  not  feel  that  it  is 
necessary  to  define  the  term  "peer,"  but 
would  note  that  the  dictionary  deHnes  a 
peer  as  one's  "equal,"  and  our 
assessment  of  who  qualiHes  as  a 
"professional  peer"  would  be  consistent 
with  that  defmition  and  with  the  view 
expressed  by  Congress  in  enacting  the 
PRO  statute  that  licensed  physicians 
"practicing  in  the  area"  are  peers  (see 
House  Conf.  Rpt.  97-760). 

Note:  HCFA  published  a  final  rule  on 
February  27, 1984  (49  FR  7202)  which  defined 
a  PRO  area  to  t>e  a  State. 

With  respect  to  the  request  that  the 
regulations  specifically  provide  for 
variations  in  standards  for  individual 
localities  and  service  areas,  we  have 
decided  not  to  modify  the  definition. 
However,  while  the  definition  will 
continue  to  provide  that  the  standards 
will  be  state  or  national  ones,  that  does 
not  mean  that  those  health  care  facilities 
with  minimal  technical  capability  and 
expertise  will  be  evaluated  as  if  they 
were  high-tech  facilities.  The  quality  of 
the  care  provided  will  be  assessed  in 
light  of  all  of  the  surrounding 
circumstances,  including  the  capabilities 
of  the  facility.  For  example,  in  a  facility 
with  limited  technical  equipment  or 
expertise,  we  would  assess  whether  a 
patient  who  required  more  sophisticated 
treatment  than  was  available  at  that 
facility  should  have  been  transferred  to 
another  facility,  and  whether 
professionally  recognized  standards 
were  met  in  determining  whether 
transfer  was  appropriate  and  that 
appropriate  care  was  rendered  to 
facilitate  the  transfer. 

Comment:  One  commenter  pointed  out 
that  the  definition  of  "professionally 
recognized  standards  of  health  care"  is 
too  narrowly  drafted  and  should  be 
modified  to  encompass  "professional 
peers  of  the  individual  and  entity."  This 
commenter  also  raised  a  number  of 
related  questions  about  the 
interpretations  and  use  of  this  definition 
in  evaluating  the  quaUty  of  care 
provided  by  nursing  homes  where, 
according  to  the  commenter,  the 


standards  governing  the  industry  are 
primarily  regulatory,  not  peer-based. 
The  commenter  asked,  for  example, 
whether  this  definition  meant  to 
encompass  citations  for  "substandard 
care"  issued  against  nursing  homes 
under  State  and  Federal  survey  and 
certification  guidelines.  The  commenter 
states  that  citations  by  regulatory 
agencies  which  require  corrective 
actions  on  the  part  of  nursing  homes  are 
extremely  common  and  do  not  normally 
result  in  exclusion.  The  commenter 
further  suggested  that  nursing  homes 
could  be  deterred  from  seeking 
voluntary  accreditation  from  the  Joint 
Commission  for  Accreditation  of 
Healthcare  Organizations  (]CAHO)  if 
failure  on  the  part  of  an  accredited 
nursing  home  to  meet  any  of  JCAHO's 
standards,  which  difl'er  in  some  respects 
from  state  and  federal  regulatory 
standards,  could  be  taken  as  failure  to 
meet  "professionally  recognized" 
standards. 

Response:  We  agree  that  the 
definition  should  be  modified  to  include 
the  word  "entity,"  and  we  have 
amended  the  regulations  accordingly. 
With  respect  to  the  commenter's 
concerns  about  the  application  of  this 
definition  to  nursing  homes  and  the 
potential  liability  of  nursing  homes 
under  S  1001.701  of  these  regulations, 
the  following  explanation  may  be 
helpful.  The  Inspector  General  has  the 
legal  authority  to  exclude  all  kinds  of 
health  care  providers,  including  nursing 
homes,  if  they  fail  to  furnish  items  or 
services  which  meet  "professionally 
recognized  standards  of  health  care." 
However,  in  the  case  of  nursing  homes, 
we  anticipate  that  problems  related  to 
quality  of  care  would  ordinarily  be 
investigated  by  HCFA  which  could,  if 
necessary,  take  action  under  its 
authority  to  terminate  provider 
agreements.  We  would  expect  that  the 
vast  majority  of  citations  against 
nursing  homes  for  violations  of  quality 
of  care  would  be  handled  by  the  State 
survey  and  certification  agencies  or  by 
HCFA.  and  the  Inspector  General  would 
not  normally  be  involved.  When  the  OIG 
chooses  to  investigate  quality  of  care 
problems  in  a  nursing  home,  hospital, 
laboratory,  or  other  entity,  however,  it 
first  needs  to  determine  whether  the 
entity  has  failed  to  comply  with 
professionally  recognized  standards  of 
health  care.  In  making  such  a 
determination,  the  OIG  would  look  to 
Federal  and  State  statutory  and 
regulatory  standards  and  to  those 
standards  established  by  voluntary 
accrediting  organizations  such  as 
JCAHO.  (The  OIG  would  look  to  these 
standards  to  determine  whether  the 
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entity  in  question  was  accredited  by 
such  an  organization.)  Previous  citations 
against  the  entity  for  violation  of  any  of 
these  established  standards,  if  serious 
and  substantial,  could  be  evidence  that 
the  entity  has  violated  professionally 
recognized  standards  of  health  care. 
However,  consistent  with  our  practice  in 
developing  cases  under  section 
1128(b)(6)(B)  of  the  Act  the  OIG  would 
normally  not  propose  an  exclusion 
based  on  an  isolated  instance,  but 
would  look  for  a  pattern  of  poor  quality 
care  which  might  be  evidenced  by  a 
series  of  citations  by  standard-setting 
agencies  and  monitoring  organizations. 
The  OIG's  exclusion  authority  under 
section  1128(b)(6)(B)  of  the  Act  is  a 
permissive  authority,  and  before  the 
Inspector  General  decides  to  exercise  it. 
the  OIG  would  do  an  independent 
evaluation  of  the  care  provided  by  the 
entity  rather  than  rely  solely  on  prior 
citations.  (For  further  discussion  of 
OIG's  practice  in  such  cases,  see 
comment  and  response  section  in 
section  IV.C.2.  of  this  preamble 
regarding  i  1001.701.) 

Comment:  One  commenter  objected  to 
what  it  termed  a  "conclusive 
presumption"  set  forth  in  this  definition, 
that  is,  when  the  Food  and  Drug 
Administration  (FDA),  PHS  or  HCFA 
have  declared  a  treatment  modality  not 
to  be  safe  and  effective,  those  who 
employ  it  will  be  deemed  not  to  meet 
professionally  recognized  standards  of 
health  care.  The  commenter  suggested 
that  this  might  unfairly  restrict 
practitioners  from  using  a  treatment 
modality  which  has  been  declared  not 
safe  and  effective  for  one  purpose,  even 
though  the  practitioner  might  want  to 
use  it  for  a  different  purpose  about 
which  FDA.  PHS  and  HCFA  have  taken 
no  position. 

-  Response:  We  disagree  with  the 
comment  and  have  retained  this  portion 
of  the  definition  intact.  If  a  practitioner 
can  show  that  none  of  the  specified 
agencies  found  the  treatment  modality 
in  question  to  be  unsafe  or  ineffective 
for  the  purpose  for  which  the 
practitioner  used  it.  the  usage  of  the 
treatment  modality  would  not  cause  the 
practitioner  to  be  deemed  to  have 

violated  professionally  recognized 

standards  of  health  care.     1 

2.  Convicted 

Comment-  Several  commenters 
questioned  the  use  of  the  word 
"dismissed"  in  paragraph  (a)(2)  of  the 
definition  of  "convicted"  as  an 
unwarranted  diversion  from  the 
statutory  definition,  and  because 
dismissal  of  charges  typically  occurs 
either  before  judgment  or  upon  acquittal, 
not  subsequent  to  a  conviction.  These 


UMI 


commenters  also  objected  to  defining  a 
judgment  as  a  conviction  when  a  post- 
trial  motion  is  pending,  since  the  motion 
could  result  in  the  overturning  of  the 
judgment. 

Response:  We  agree  that  the  term 
"dismissed"  was  not  the  appropriate 
term,  and  have  changed  the  regulatory 
language  to  "otherwise  removed"  to 
clarify  that  this  is  meant  to  apply  only  to 
actions  that  are  equivalent  in  effect  to 
expungement,  but  called  something 
different.  With  respect  to  applying  the 
defmition  even  when  a  post-trial  motion 
is  pending,  we  disagree  with  the 
comment.  Just  as  Congress  did  not 
intend  to  tie  our  hands  postponing 
exclusions  while  appeals  are  pending, 
we  are  similarly  not  constrained  to 
delay  exclusions  while  post-trial 
motions  are  pending.  Any  post-trial 
motion  which  is  resolved  quickly  will,  as 
a  practical  matter,  be  resolved  prior  to 
any  exclusion,  since  there  is  some  lag 
time  before  the  OIG  is  made  aware  of 
convictions  and  can  take  action  to 
impose  an  exclusion.  If  the  post-trial 
motion  is  not  able  to  be  resolved 
quickly,  then  the  exclusion  will  be 
imposei  but  the  individual  or  entity  will 
be  retroactively  reinstated  if  the  motion 
results  in  the  conviction  being  vacated 
or  reversed.  (See  S  1001.3005  of  these 
regulations  for  further  discussion.) 

3.  Entity 

Comment  Several  commenters 
requested  that  we  add  a  definition  of  the 
term  "entity"  to  the  regulations  that 
would  limit  the  scope  of  the  term  to  the 
"actual  offender"  who  holds  the 
provider  number,  and  would  specifically 
exclude  from  the  definition  a  parent 
corporation  when  one  of  its  subsidiary 
facilities  (such  as  a  laboratory,  nursing 
home,  or  dialysis  center)  is  excluded. 

Response:  We  have  decided  not  to 
define  "entity"  in  these  regulations.  In 
.our  view,  the  OIG  has  the  discretion  to 
exclude  any  offender,  and  the  corporate 
structure  of  an  entity  or  group  of  entities 
will  be  one  factor  to  consider  when 
determining  who  or  what  the  offender  is. 
Depending  upon  the  nature  of  the 
offense  and  the  scope  of  involvement  by 
various  parties,  the  OIG  could  elect  to 
exclude  the  parent  corporation,  the 
subsidiary,  or  both.  Even  if  the  offense 
itself  was  committed  by  just  one  of  the 
facilities  owned  by  a  parent  corporation, 
if  the  parent  corporation  was  convicted 
of  the  offense  along  with  its  subsidiary, 
and  if  it  was  aware  of  the  practices  of 
its  subsidiary,  or  encouraged  them,  the 
OIG  might  elect  to  exclude  both  the 
parent  and  the  subsidiary.  However, 
absent  some  evidence  of  involvement  or 
knowledge  on  the  parent  of  the  parent 
corporation,  the  OIG  would  normally 


exclude  only  the  offending  facility  rather 
than  an  entire  chain  of  facilities.  (See 
discussion  of  S  1001.1001  below  in 
section  IV.C.2.  of  this  preamble.)  Of 
course,  with  respect  to  all  of  the  OIG's 
derivative  exclusion  authorities 
(§§1001.101, 1001.201, 1001.301, 1001.401. 
1001.501. 1001.801, 1001.1401.  and 
1001.1501).  the  OIG  has  authority  to 
exclude  only  those  entities  against 
whom  action  has  previously  been  taken 
by  a  court,  licensing  board,  or  other 
agency. 

4.  Sole  Community  Physician 

Comment:  Some  commenters 
suggested  that  the  proposed  definition 
was  unnecessarily  limited  to  designated 
health  manpower  shortage  areas,  and 
failed  to  address  the  specific  need  for 
access  by  Medicare  and  Medicaid 
beneficiaries  to  providers  and 
practitioners  who  will  accept  such 
beneficiaries. 

Response:  We  agree  with  these 
comments.  Accordingly,  we  have 
revised  the  definition  to  eliminate  the 
health  manpower  shortage  area 
limitation,  and  to  ensure  that  even  if 
other  physicians  or  providers  in  the 
community  provide  the  same  services  as 
an  excluded  physician  or  provider,  if  the 
excluded  party  is  the  only  one  practicing 
in  a  recognized  service  area  who 
participates  in  either  Medicare  or 
Medicaid,  that  individual  will  meet  the 
terms  of  the  deBnition  and  be  eligible 
for  waiver  on  those  grounds. 

For  purposes  of  both  this  definition 
and  the  definition  of  "sole  source  of 
essential  specialized  services  in  the 
community,"  the  OIG  will  look  at  the 
services  offered  by  providers  and 
physicians  in  a  recognized  service  area 
to  determine  whether  other  individuals 
or  entities  are  providing  the  same 
services.  The  OIG  will  consider  any 
relevant  information  regarding  the  scope 
of  the  service  area,  which  in  some  cases 
may  be  comprised  of  an  entire  town  and 
in  other  cases  may  only  consist  of  a 
small  community  within  a  much  larger 
city.  In  determining  what  constitutes  the 
service  area,  the  OIG  will  give  a  great 
weight  to  objective  measures  where 
available,  such  as  a  breakdown  by  zip 
code  area  of  patients  served  or  a 
demonstration  of  geographic  boundaries 
that  self-define  a  service  area.  Where 
the  service  area  is  in  dispute,  the  OIG 
will  also  seek  advice  from  the  State 
health  agency  in  making  its  final 
determination. 

5.  Criminal  Offense  Related  to  the 
Delivery  of  an  Item  or  Service 

Comment:  One  commenter  requested 
that  we  define  by  regulation  the  phrase 
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"criminal  o^ense  related  to  the  deHvery 
of  an  item  or  service"  as  used  in 
S  1001.101  of  these  regulations.  The 
coramenter  expressed  the  view  that  the 
phrase,  which  serves  as  the  basis  for 
mandatory  exclusions,  is  too  ambiguous, 
particularly  in  light  of  the  mandatory  5- 
year  exclusion. 

Response:  We  have  decided  not  to 
defme  this  term.  This  term  has  served  as 
the  basis  for  exclusions  from  Medicare 
and  Medicaid  for  many  years  and  the 
absence  of  a  definiti(»i  of  the  term  has 
not  posed  any  serious  problems.  The 
OIG  assesses  each  conviction  on  a  case- 
by-case  basis  to  detemiHie  whether  it 
falls  within  the  ambit  of  the  statutory 
language — that  is,  whether  it  is  related 
to  the  delivery  of  an  item  or  service 
under  one  of  the  programs — and  each  tA 
those  determinations  is  quite  fact- 
speciHc.  We  believe  that  it  will  continue 
to  be  more  effective  to  make  these 
deteiminaticMis  on  a  case-by-case  basis 
than  to  attempt  to  define  the  phrase 
further. 

B.  Part  1001,  Subpart  B— Mandatory 
Exclusions 

Comment  Some  commenters  believe 
that  mandatory  minimum  five-year 
exclusions  may  violate  the  Eighth 
Amendment  bar  against  crud  and 
unusual  punishment  because  they  may 
be  disproportionate  to  the  underlying 
crimes  committed. 

Response:  We  do  not  agree. 
Exclusions,  whether  mandatory  or 
permissive,  do  not  invcdte  the  Ei^th 
Amendment  prohibition  against 
"excessive  bail  excesuve  fines,  and 
cruel  and  unusual  pimishment"  As 
discussed  earlier  in  this  preamble,  it  is 
well-established  that  exclusions  are 
remedial  sanctions  that  serve  a  remedial 
purpose.  Hie  Eighth  Amendment  applies 
only  to  criminal  punishments  and  not  to 
civil  sanctions  (see  Ingraham  v.  Wright, 
430  U.S.  651  (1S77);  Sell  v.  Wolfish,  441 
U.S.  520, 99  S.  CL 1861  (1979);  Staam  v. 
Commissioner  of  Internal  Revenue.  579 
F.Supp.  168. 171  (NJX  m.  1984);  Popow  v. 
City  of  Margate,  476  F.Suiq>.  1237 
(1979)).  Pur^r,  at  least  one  court  has 
held  that  civil  sanctions  disqualifying 
individuals  from  receiving  certain 
benefits  based  on  prior  convictions  do 
not  vic^te  the  Eighth  Amendment  even 
when  they  apply  automatically  to  all 
offenders  without  regard  to  the 
circumstances  of  the  c^ense  (see  Blout 
V.  Smith,  440  F.Supp.  528  (MJX  PS. 
1977)).  Finally,  in  enacting  section 
1128(a)  of  the  Act  Congress  has 
required  the  OIG  to  exdude  individttals 
or  entities  convicted  of  certain  offenses 
for  at  least  five  years,  and  1 1001.101 
merely  inqriements  that  provisioii.  Vot 


all  of  the  foregoing  reasons,  the  OIG  is 
not  accepting  this  comment 

Comment:  Oat  conunenter  expressed 
concern  that  the  language  of  1 1001.101 
gives  the  CMC  independent  authority  to 
review  criminal  convictions  to 
determine  whether  such  convictions 
resulted  in  patient  abuse  or  neglect.  This 
conunenter  believes  that  a  body  such  as 
a  licensing  board  or  a  peer  review 
organization,  rather  than  the  OIG, 
should  conduct  a  medical-type  review  to 
determine  whether  a  conviction  entailed 
patient  abuse  or  ne^ect 

Response:  Section  lOtM.lOl  simply 
parrots  the  language  of  section 
1128(a)(2)  of  the  Act  As  is  evidenced  by 
its  legislative  history,  Congress  intended 
for  section  1128(a)(2)  to  give  die 
Secretary  the  authority  to  protect 
Medicare  and  the  State  health  care 
program  beneficiaries  from  individuals 
or  entities  that  have  already  been  tried 
and  convicted  of  offenses  "whidi  die 
Secretory  concludes  entailed  or  resulted 
in  neglect  or  abuse  of  other 
patients  *  *  *  ."  (onphasis  added)  (see 
S.  Rep.  Na  100-108.  lOOdi  cong.,  1st 
Sess.  6).  Thus,  whether  or  not  an 
individual  or  entity  has  been  convicted 
of  a  criminal  offense  "relating  to  neglect 
or  abuse  of  patients  in  connection  with 
the  delivery  of  a  health  care  item  or 
service"  is  a  legal  determination  to  be 
made  by  the  SKietary  based  on  the 
facts  uniderlying  the  conviction.  Further, 
the  offense  that  is  the  basis  for  the 
exclusion  need  not  be  couched  in  tmns 
of  patient  abuse  or  neglect  For  examine. 
an  individual  convicted  of  embezzling  a 
nursing  home's  funds  may  be  excluded  if 
the  OIG  determines  that  the  offiense 
resulted  in  the  abuse  or  neglect  of 
patients,  i.e.,  that  as  a  result  of  the 
offense,  the  facility  was  underfinanced 
to  the  point  that  the  residents  could  not 
be  properly  cared  for.  Further,  it  is  clear 
from  the  language  at  the  statute  and  its 
legislative  history  that  the  OIG  may 
exclude  an  individual  convicted  of  an 
offense  related  to  patient  abuse  or 
neglect  irre^iective  of  whether  the 
individual  intended  to  hann  patients. 

Comment  Several  commenters  were 
confused  as  to  what  offenses  are 
induded  in  the  phrase  "criminal 
offenses  related  to  the  neglect  or  abuse 
of  a  patient"  within  the  nwianing  tA 
S  1001.101.  and  requested  that  we  define 
the  phrase  or  give  examples.  These 
commenters  said  their  confusion  was 
compounded  by  additional  language  in 
S  1001.101  requiring  an  exclusion  where 
a  conviction  "nktayed.  or  resulted  in, 
neglect  or  abuse  of  patients." 

Response:  Section  112a(aH2)  of  the 
Act  authorizes  the  Secretary  to  exchide 
"any  individual  or  entity  that  has  been 


convicted,  under  Federal  or  State  law,  of 
a  criminal  offense  relating  to  neglect  or 
abuse  of  patients  in  connection  with  the 
delivery  of  a  health  care  item  or 
service."  Section  1001.101  states  that  an 
offense  "related  to  the  neglect  or  abuse 
of  patients"  includes  "any  offense  that 
the  (MG  condudes  entailed,  or  resulted 
in,  neglect  or  abuse  of  patients."  This 
language  is  the  same  language  used  by 
Congress  in  the  legislative  history  of 
section  1128(a)(2)  of  the  Act.  We  have 
chosen  to  put  this  language  in  the . 
regulation  because  we  believe  it  makes 
it  clear  that  it  is  in  the  OlG's  discretion 
to  determine  whether  a  conviction  is 
related  to  patient  abuse  or  neglect,  as 
discussed  above.  We  also  believe  that 
Congress  used  this  language  in  the 
legislative  history  to  expand  upon  the 
types  of  offenses  it  meant  to  include  in 
enacting  section  1128(a)(2). 

We  have  chosen  not  to  define  which 
offenses  *^late  to"  or  "entail  or  result 
in"  neglect  or  abuse  of  patients.  Since  a 
determination  as  to  whether  an  offense 
related  to  patient  abuse  or  neglect  is 
fact-intensive,  we  feel  it  is  most 
appropriate  for  the  OIG  to  exercise  its 
authority  to  make  such  determinations 
on  a  case-by-case  basis. 

C.  Part  1001,  Subpart  C— Permissive 
Exchisians 

1.  General  Comments 

Comment  Commenters  indicated  that 
the  regulations  should  include  a  list  of 
factors  that  the  OIG  «rill  use  in 
determining  whether  to  impose  a 
permissive  exclusion. 

Response:  Our  experience  has  shown 
that  situations  which  could  result  in  the 
imposition  of  s  permissive  exdusion  are 
extremely  varied  and  must  be  evaluated 
on  a  case-by-case  basis.  Some  of  these 
factors  include  controlled  substance 
abuse  history,  criminal  history,  and  prior 
experience  with  the  programs.  However, 
the  statute  vests  the  Secretary  with 
complete  discretion,  and  does  not 
require  us  to  set  forth  the  precise  criteria 
which  win  be  used  in  determining 
whether  to  impose  a  permissive 
exdusioa 

Comment  Several  commenters  stated 
that  prior  to  imposing  a  permissive 
exclusion,  the  OIG  should  have  to  prove 
that  allowing  continued  program 
participation  would  harm  beneficiaries. 

Response:  The  purpose  of  these 
permissive  authorities  is  to  protect 
Federal  and  Stale  health  care  pragrams 
and  their  beneficiaries.  The  OIG  always 
considers  whether  continued 
participation  presents  a  risk  to  the 
programs  or  their  beneficiaries  in 
deciding  wfaedier  an  exdusion  is 
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warranted.  However,  this  determination 
is  within  theOIG's  discretion.  Further,  it 
is  not  necessary  for  the  OIG  to  prove 
that  allowing  continued  program 
participation  would  harm  beneficiaries 
since  that  is  not  the  only  basis  for  the 
imposition  of  an  exclusion. 

Comment-  A  number  of  commenters 
stated  that  §S  1001.201, 1001.301. 
1001.401, 1001.701  and  1001.801  should 
not  include  a  5-year  "benchmark"  length 
for  an  exclusion.  In  contrast  to  the 
mandatory  exclusions,  where  Congress 
expressly  set  forth  a  minimum  5-year 
term,  Congress  did  not  set  a  minimum 
exclusion  length  for  the  permissive 
authorities.  The  commenters  argued  that 
Congress  indicated  that  these  kinds  of 
offenses  should  not  be  treated  as 
harshly  as  the  mandatories  since 
Congress  did  not  require  the  Secretary 
to  exclude  providers  in  these 
circumstances. 

Response:  Upon  careful  consideration 
of  the  comments  and  further  research, 
we  have  decided  that  a  3-year 
benchmark  for  permissive  exclusions  is 
more  appropriate  than  the  proposed  5- 
year  benchmark.  A  3-year  benchmark  is 
consistent  with  the  period  established 
by  regulation  for  government-wide 
debarments  and  suspensions  from 
nonprocurement  contracts,  grants  and 
the  like,  including  those  debarments  and 
suspensions  imposed  by  HHS  (see  45 
CFR  76.320].  (It  is  also  consistent  with 
longstanding  regulations  governing  the 
period  of  debarments  in  the  government 
procurement  context  (see  48  CFR  9.406- 

4)). 

Periods  of  debarment  and  suspension 
from  HHS  programs  under  45  CFR  76.320 
are  determined  much  the  way  exclusion 
periods  for  permissive  exclusions  will 
be  determined  under  these  final 
regulations.  Section  76.320  provides  the 
"[djebarment  shall  be  for  a  period 
conunensurate  with  the  seriousness  of 
the  cause(s).  Generally,  a  debarment 
should  not  exceed  three  years.  Where 
circumstances  warrant  a  longer  period 
of  debarment  may  be  imposed  *  *  *." 
Similarly,  the  3-year  benchmark  concept 
established  in  these  exclusion 
regulations  requires  the  Secretary  to 
evaluate  the  seriousness  of  the  violation 
upon  which  the  exclusion  is  based  by 
considering  whether  there  are  mitigating 
or  aggravating  circumstances  which 
should  serve  to  shorten  or  lengthen  the 
exclusion  period  and  permitting  the 
Secretary  to  adjust  the  period 
accordingly.  In  practice,  this  means  that 
no  permissive  exclusion  period  will 
exceed  3  years  unless  aggravating 
circumstances  exist  to  justify  a  longer 
exclusion  period. 

Both  the  3-year  benchmark  and  the 
process  for  adjusting  it  are  consistent 


with  the  methods  already  in  use  by  the 
Department  for  determining  debarment 
and  suspension  periods,  and  we  believe 
that  it  is  reasonable  for  our  regulations 
to  take  the  same  approach.  We  have, 
therefore,  modified  these  regulations 
accordingly. 

Comment:  Some  commenters 
expressed  the  opinion  that  the  OIG  will 
never  use  these  authorities  to  exclude  a 
hospital,  thus  making  the  regulations 
applicable  only  to  certain  types  of 
providers. 

Response:  A  hospital  can  and  will  be 
excluded  if  the  circumstances  warrant 
that  exclusion.  However,  the  OIG  must 
consider  all  the  circumstances  in 
determining  whether  an  exclusion  is 
appropriate  in  any  case,  including  cases 
involving  hospitals.  Certain  factors,  such 
as  access  of  program  beneficiaries  to 
services,  may  weigh  against  imposing  an 
exclusion  on  hospitals  but  may  be  less 
significant  in  evaluating  possible 
exclusions  of  other  types  of  providers. 

Comment:  A  number  of  commenters 
indicated  that  exclusions  which  relate  to 
Medicare  billing  violations  should  be 
withdrawn  because  Medicare  billing 
rules  are  so  complex. 

Response:  It  is  the  obligation  of 
anyone  doing  business  with  the 
Medicare  program  to  understand 
relevant  Medicare  rules  of 
reimbursement.  However,  these 
authorities  are  permissive,  and  OIG 
does  not  intend  to  impose  exclusions  in 
cases  involving  isolated,  legitimate 
confusion  with  the  Medicare  rules. 

2.  Permissive  Exclusions 

•  Section  1001.201 

Section  1001.201  implements  the  OIG's 
authority  to  exclude  an  individual  or 
entity  convicted  of,  among  other  things, 
a  criminal  offense  in  connection  with 
the  delivery  of  any  health  care  item  or 
service.  We  have  clarified  that  this 
authority  allows  the  OIG  to  exclude  a  ^ 
person  who  was  convicted  of  an  offense 
involving  the  performance  of 
management  or  administrative  services 
relating  to  the  delivery  of  such  items  or 
services. 

Comment  Commenters  indicated  that 
the  regulations  should  state  that  the  OIG 
may  exclude  anyone  who  enters  a  pre- 
trial diversion  program,  regardless  of 
whether  there  was  an  admission  of  guilt. 

Response:  The  statute  permits  the 
imposition  of  an  exclusion  on  any 
individual  or  entity  that  has  been 
"convicted."  Section  1128(i)  of  the  Act 
contains  a  broad  definition  of 
"convicted,"  and  we  are  bound  by  this 
^definition.  (See  discussion  regarding 
S  1001.102  in  section  IV.C.l.  of  this 
preamble.)  "Pre-trial  diversion"  is 


defined  differently  in  different  States.  If 
a  "pre-trial  diversion  program"  satisfies 
the  statutory  definition  of  "convicted", 
then  a  party  who  enters  into  a  pre-trial 
diversion  program  may  be  excluded. 

•  Section  1001.301 

No  comments  specific  to  this 
provision  were  received. 

•  Section  1001.401 

This  section  permits  the  OIG  to 
exclude  anyone  who  has  been  convicted 
of  a  criminal  offense  relating  to  a 
controlled  substance.  We  have  modified 
this  regulation  to  clarify  that  the 
operative  definition  of  the  term 
"controlled  substance"  will  be  the 
definition  that  applies  to  the  law  that 
forms  the  basis  for  the  conviction.  For 
example,  if  an  individual  is  convicted  of 
a  Federal  offense,  the  operative 
definition  would  be  the  definition  of  a 
controlled  substance  under  Federal  law. 
If  the  individual  was  convicted,  for 
example,  of  a  criminal  offense  under 
New  York  State  law,  the  determination 
of  whether  the  conviction  related  to  a 
controlled  substance  will  be  determined 
by  whether  the  substance  is  defined  as 
controlled  under  the  New  York  criminal 
code. 

Comment  Some  commenters  stated 
that  the  regulations  should  be  expanded 
to  permit  the  OIG  to  exclude  someone 
for  illegal  possession  of  a  controlled 
substance. 

Response:  Section  1128(b)(3l  of  the 
Act  sets  forth  the  types  of  convictions 
relating  to  controlled  substances  that 
may  serve  as  the  grounds  for  an 
exclusion.  Since  section  1128(b)(3)  of  the 
Act  does  not  state  that  the  OIG  may 
exclude  someone  based  on  a  conviction 
for  possession,  expanding  the  regulation 
as  suggested  is  beyond  the  scope  of  our 
statutory  authority. 

•  Sections  1001.501  and  1001.601 

These  regulations  implement  sections 
1128  (b)(4]  and  (b)(5)  of  the  Act.  Both  of 
these  authorities  permit  exclusion  of  an 
individual  or  entity  on  the  basis  of  the 
actions  of  another  agency,  e.g..  where  a 
State  medical  society  revoked  a 
practitioner's  license,  or  where  a 
provider  was  suspended  from  a  State 
health  care  program.  We  consider  these 
agencies  to  be  "derivative  agencies," 
since  we  derive  the  right  to  impose  an 
exclusion  from  their  actions.  We  have 
modified  §  1001.501  to  provide  that 
exclusions  may  be  imposed  for  periods 
of  time  shorter  than  the  period  for  which 
the  license  was  lost  and  to  allow  for 
early  reinstatement,  in  cases  where 
another  State,  fully  apprised  of  the 
circumstances  surrounding  the  loss  of 
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the  license,  grant*  tfw  practitioner  a  new 
license  or  tidies  no  significant  adverse 
action  as  to  a  cnrrent  license.  We  Imvc 
also  revised  { 1001  JOl  to  state  tliat  ktsa 
of  a  license  includes  die  losa  of  die  ri^ 
to  apirty  for  or  renew  a  bcenae,  as 
provided  in  section  6411f  d)  of  die 
Omnibus  Bwi^t  ReoondbaticRi  Act  of 
1988.  We  have  modified  i  1001.801  to 
provide  diat  exclusions  will  be  for  a 
period  of  3  jpears  unless  specified 
aggravating  or  mitigating  factors  form  a 
basis  for  lengthening  or  shortening  diat 
period.  We  have  alw  clarified  S  1001.601 
to  state  that  the  OIG  will  normally  not 
consider  a  request  for  rmnstatement 
until  the  period  of  exclusitm  imposed  by 
the  OIG  has  expired.  Once  the  OIG  has 
reinstated  the  party,  the  Federal  or  Stale 
health  care  pn^am  that  originelly 
imposed  the  sancticHi  vrid  be  free  to 
reinstate  the  party. 

Comment-  Ctunmenters  stated  that  the 
regulations  provide  that  the  OIG  may 
impose  an  exclusion  for  a  longer  length 
of  time  than  the  penalty  imposed  by  the 
derivative  agency.  One  conunenter 
argued  that  it  is  inappropriate  to  allow 
for  an  exclusion  to  be  longer  than  that 
imposedby  the  original  sanctioning 
body,  especially  since  a  provider  cannot 
collaterally  attack  the  basis  for  the  fi^t 
action. 

Response:  We  anticipate  that  in  the 
vast  majority  of  cases,  the  length  of  the 
exclusion  imposed  by  the  OIG  will 
parallel  the  length  of  time  imposed  by 
the  original  sanctioning  body.  However, 
there  may  be  circumstances  where  the 
OIG  finds  that  the  derivative  body  did 
not  adequately  consider  the  potential 
harm  that  the  individual's  or  entity's 
actions  could  have  on  Medicare  or  the 
State  health  care  programs.  In  those 
cases,  the  OIG  must  have  the  discretion 
to  extend  an  exclusion  so  as  to 
adequately  protect  the  programs  and 
their  benefi^ciaries.  Section  1128(c)  of  the 
Act.  which  governs  the  length  of 
exclusions,  does  not  restrict  exclusions 
imposed  under  sections  1128  (b)(4)  or 
(b)(5)  to  the  length  imposed  by  the 
derivative  body. 

Comment:  Several  commenters  stated 
that  §§  1001.501  and  1001.601  should 
provide  that  someone  who  suffers  a 
license  revocation,  exclusion,  or  other 
action  covered  by  these  provisions  will 
automatically  be  excluded  from 
Medicare  and  the  State  health  carp 
program. 

Response.  In  contrast  to  the 
mandatory  exclusions.  Congress  vested 
the  Secretary  with  the  discretion  and  ttie 
responsibili^  to  determine  whether  it  is 
appropriate,  based  on  the  particutai 
circumstances,  to  exclude  the 
sanctioned  indnndua)  or  entity  froip 
Medicare  and  the  State  health  care 


programs.  To  treat  these  exclusions  as 
automatic  Lt^  as  mandatory  exclusions, 
would  be  inconeistent  with  that 
authority.  * 

Comment  A  mnnber  of  commenters 
indicated  diat  1 1001.501  should  allow 
for  an  exclusion  where  restrictions  are 
imposed  that  curtail  use  but  do  not 
remit  in  the  license  being  lost  entirely, 
such  as  prohibiting  a  physician  from 
performing  sogery  except  under 
supervision. 

Responte:  Section  1128(bM4)  of  die 
Act  specifies  that  sooMone  nay  be 
exduded  because  a  bcenae  has  been 
suspended,  fevoked  surrendered  or 
otherwise  lost.  We  do  not  have  the 
statutory  authority  to  expand  this 
regulation  as  suggested  by  this 
comment. 

Comment  Conunenters  pointed  out 
that  it  is  not  necessary  to  provide  for  an 
exclusion  where  someone  has 
surrendered  his  or  her  license  since  the 
individual  or  entity  wouJd  automatically 
be  prechwled  from  rendering  services. 

Response:  An  individiial  or  entity  may 
lose  a  Ucense  in  one  State,  but  that 
alone  woidd  not  prechide  diat  individual 
or  entity  from  rendering  services  in 
another  State,  if  licensed  there.  An 
exclusion  from  Medicare  or  Medicaid, 
for  example,  woidd  have  nationwide 
applicability,  so  that  individual  or  entity 
could  not  receive  payment  fitim 
Medicare  or  Medicaid  for  rendering 
services  to  any  program  ben^ciary, 
regardless  of  where  that  beneficiary  is 
located. 

Comment  One  conunenter  stated  that 
an  individual  or  entity  that  surrenders  a 
hcense  should  not  have  to  go  through 
the  procedures  of  requesting 
reinstatement  if  and  when  die  license  is 
regained 

Response:  In  granting  the  Secretary 
the  authority  to  exclude  based  on 
surrender  of  a  license.  Congress 
recognized  that  licenses  are  often 
surrendered  because  of  serious 
underlying  problems.  Surrender  does  not 
mean  that  the  basis  for  the  loss  of  the 
license  is  any  less  serious  than  if  the 
license  was  revoked.  Consequently,  we 
do  not  believe  that  cases  of  surrender 
should  be  treated  any  differently  than 
other  cases  where  a  license  was  lost 

Comment-  Several  commenters 
mdicated  that  in  cases  of  surrender,  the 
regulations  exceed  congressional  intent 
by  allowing  (or  exclusion  where 
someone  surrenders  a  license  ior  a 
minor  infraction  while  not  allowing  thv 
practitioner  to  challenge  the 
reasonableness  of  the  disciphnar> 
action  Congressional  intent  shows  that 
itie  cntical  iacior  m  determining 
whether  to  exclude  someone  is  not 
merely  surrender,  but  whether  the 


practitioBer  intended  lo  evade  scrutiny 
by  sttirender.  These  ooomentett  felt 
diat  die  regulations  should  set  fordi  die 
factors  that  will  be  used  to  detenaine 
whether  exdusioR  in  surrender  cases  la 
appropriate. 

Response:  These  regulations 
consistent  with  the  statute,  do  '-ot 
permit  exchiskm  in  all  cases  ol 
surrender,  but  only  tn  those  caaes  whete 
surrender  occurs  while  a  dtsdfilinary 
proceeding  concerning  professional 
competence,  professional  perlormance 
or  financial  integrity  is  pendiirg.  Thus, 
exclusions  wiH  not  be  imposed  in  canes 
where  Koenses  are  snrrenden  d  for 
violations  whi^h  do  not  fall  iii  these 
categories.  To  the  extent  a  mtiiislenBl 
violation  aignably  feH  within  these 
categories — for  example,  one  could 
argue  that  failnre  to  pay  annual  dues 
relates  to  fhiancial  integrity— the  OK; 
will  exercise  its  discretion  as  to  whether 
an  exclusion  is  appropriate.  We  decline 
to  mchide  a  list  of  factors  to  be 
considered  in  determining  whether  to 
impose  an  exclusion  in  licensure  c^ses 
as  this  will  vary  depending  on  d.e 
unique  circumstances  of  a  partictdar 
case. 

Comment  One  commenler  stated  thai 
exclusions  should  no*  be  imposed  in 
cases  where  a  Ucense  is  lost  until  the 
practitioner  has  the  opportunity  for 
judicial  review  of  the  underlying  action 
which  caused  the  loss  of  license 

Response:  We  disagree.  The 
regulations  are  consistent  with  statu  lory 
authority.  Often,  judicial  review  occurs 
a  substantial  period  of  time  after  the 
original  action.  Since  an  independent 
body  has  made  a  determination 
regarding  this  practitioner,  we  beheve  M 
is  preferable  to  give  controlling  weight 
to  the  derivative  body's  conclusions  and 
exclude  the  practitioner,  to  protect  the 
program  and  benefiuaries,  consistent 
with  the  purposes  of  the  exclusion 
authorities. 

Comment  According  to  some 
comments  received,  the  definition  of  "or 
otherwise  sanctioned"  that  was 
included  in  the  preamble  to  the 
proposed  regulations  should  be 
incorporated  in  §  1001.601. 

Response:  We  agree  and  have 
included  a  definition  of  this  term  in  the 
rpKulations  to  explain  that  it  includes 
any  actions  that  Uraits  the  ability  of  a 
person  lo  participate  in  the  program  at 
isHue.  We  have  also  clarified  that  this 
includes  situations  where  an  individual 
or  entity  volimtarily  withdraws  from 
program  participatioa  solely  to  avoid  a 
formal  sanction,  for  example,  by 
agreeing  lo  withdraw  in  aider  to  avoid 
prosecution  or  exclusion 
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Comment:  Commenters  stated  that  the 
OIG  should  not  exclude  an  individual  or 
entity  under  S  1001.801  when  the 
original  sanctioning  agency  did  not  itself 
exclude  the  individual  or  entity.  These 
commenters  indicated  that  the 
regulations  wrongly  assume  that  the 
basis  of  the  derivative  sanction  was 
serious  when  in  reahty  a  provider  may 
choose  not  to  contest  a  minor  sanction 
simply  to  avoid  further  confrontation. 

Response:  We  have  clarified  the  scope 
of  S  1001.601  by  incorporating  in  the 
regulations  a  definition  for  the  term  "or 
otherwise  sanctioned"  to  cover  all 
actions  that  limit  the  ability  of  a  person 
to  participate  in  the  program.  This 
definition  will  ensure  that  OIG 
exclusions  will  be  based  only  on  prior 
sanctions  that  were  significant  in  nature. 

Comment:  A  number  of  individuals 
indicated  that  the  terms  "professional 
competence,"  "professional 
performance"  and  "financial  integrity" 
are  too  vague.  Commenters  questioned 
whether  these  terms  would  include,  for 
example,  a  deficiency  in  a  facility's 
conditions  of  participation. 

Response:  We  decline  to  further 
define  these  terms,  and  believe  that 
whether  someone's  professional 
competence,  professional  performance 
or  financial  integrity  are  impUcated  must 
be  determined  based  on  all  the 
circumstances.  However,  the  fact  that 
this  authority  can  only  be  used  in  cases 
where  someone's  program  participation 
has  been  curtailed  militates  against  the 
concern  that  someone  would  be 
excluded  for  insignificant  violations.  In 
addition,  this  authority  is  permissive, 
and  the  OIG  can  and  will  exercise  its 
discretion  in  determining  whether  a 
particular  violation  warrants  the  severe 
penalty  of  exclusion. 

Comment:  Commenters  felt  that  the 
OIG  should  consult  with  a  sanctioning 
agency  before  imposing  an  exclusion, 
rather  than  providing  notice  after  the 
fact. 

Response:  By  its  delegated  statutory 
authority,  the  OIG  has  full  discretion  to 
decide  whether  to  impose  a  permissive 
exclusion,  and  need  not  consult  with 
third  parties  including  the  original 
sanctioning  bodies.  However,  we  would 
note  that  in  specific  cases,  the  OIG  may 
decide  to  contact  the  original 
sanctioning  body  to  obtain  relevant 
information  or  guidance  in  deciding 
whether  to  impose  an  exclusion. 


•  Section  1001.701 

Comment:  Several  commenters 
pointed  out  that  the  proposed  regulatory 
language  in  %  1001.701(a)(1)  did  not 
comport  with  the  statutory  language 
which  specifies  that  the  point  of 


reference  is  "such  individual's  or 
entity's  usual  charges  or  costs." 

Response:  We  agree  with  these 
concerns,  and  have  amended  the 
regulatory  provision  accordingly. 

Comment  A  number  of  commenters 
suggested  that  the  exception  in 
\  1001.701(b)(2),  permitting  the 
furnishing  of  items  or  services  in  excess 
of  the  needs  of  individuals  under  certain 
circumstances  when  such  items  or 
services  were  ordered  by  a  physician,  is 
too  narrow  and  should  be  expanded  to 
include  those  situations  where  the  item 
or  service  was  ordered  by  a  health  care 
professional  other  than  a  physician, 
such  as  a  nurse  practitioner  or  a  clinical 
psychologist. 

Response:  We  agree,  and  have 
amended  the  regulation  to  include  a 
physician  or  other  authorized  individual. 
Comment:  One  commenter  pointed  out 
that  although  current  regulations  specify 
the  sources  of  information  that  the  OIG 
will  look  to  in  making  a  determination 
that  items  or  services  provided  were  in 
excess  of  the  needs  of  individuals  or  of 
a  quality  that  fails  to  meet 
professionally  recognized  standards  of 
health  care  (§  1001.101(b)),  the  proposed 
rule  did  not  include  such  a  provision. 
This  commenter  suggested  that  the  final 
regulations  should  contain  a  similar  list 
of  information  sources. 

Response:  We  agree.  This  provision 
was  inadvertently  omitted  from  both 
§S  1001.701  and  1001.801  of  the  proposed 
regulations.  We  have  added  provisions 
specifying  sources  of  information  to 
both  sections  in  this  final  rule. 

Comment:  A  number  of  commenters 
asked  that  we  define  the  phrase 
"substantially  in  excess  of  the  patient's 
needs."  and  one  commenter  suggested 
that  we  adopt  a  definition  from  the 
Home  Health  Agency  manual.  Along  the 
same  line,  some  commenters  suggested 
that  we  amend  the  regulations  to  state 
that  liability  under  this  section  requires 
a  pattern  of  abuse,  or  a  showing  of 
repetitive  violations.  One  commenter 
expressed  the  view  that  i  1001.701(a)(2) 
should  never  be  a  basis  for  exclusion 
since  no  standards  exist  for  determining 
whether  care  is  substandtird  or 
imnecessary. 

Response:  Section  1001.701(a)(2) 
implements  section  1128(b)(6)(B)  of  die 
Act,  which  is  a  recodification  of  an 
authority  which  the  Department  has  had 
for  many  years  (section  1862(d)(1)(C)  of 
the  Act).  We  have  initiated  a  number  of 
cases  under  this  authority  and  can 
therefore  speak  from  some  experience. 
In  our  opinion,  it  is  unnecessary  to 
define  the  phrase  "substantially  in 
excess  of  the  patient's  needs"  or  to  Umit 
by  regulations  the  OIG's  discretion  to 
initiate  cases  that  are  not  based  on  a 


pattern  of  violations.  Before  we  initiate 
a  case  under  this  authority,  the 
Inspector  General  makes  a 
determination  of  liability  based  on  all  of 
the  facts  available.  This  determination 
is  always  made  on  the  basis  of  expert 
medical  opinion,  usually  that  of  medical 
reviewers  from  the  Medicare  carrier  or 
from  the  local  PRO.  and  followed  up  by 
a  review  by  one  of  our  own  medical 
officers.  In  fact,  cases  under  this  section 
almost  always  originate  with  Medicare 
carriers  or  other  medical  sources  who 
refer  the  case  to  the  OIG.  Thus,  on  a 
case-by-case  basis,  we  are  in  a  position 
to  determine  whether  the  care  provided 
was  substantially  in  excess  of  the  needs 
of  the  patient.  ^ 

As  evidenced  by  the  legislative 
history  to  this  section.  Congress  did  not 
intend  Uiat  the  OIG  automatically 
exclude  an  individual  or  entity  where 
the  violation  was  "an  isolated  or 
inadvertent  instance,"  but  to  seek 
corrective  action  in  such  cases. 
Consistent  with  this  intent,  we  would 
rarely  propose  an  exclusion  for  an 
isolated  and  inadvertent  instance. 
However,  if  only  one  or  two  life- 
threatening  violations  were  brought  to 
our  attention  and  we  determined  thaf 
imposition  of  an  exclusion  under 
S  1001.701  was  the  most  appropriate 
remedy,  we  believe  that  it  is  consistent 
with  the  intent  of  die  statute  for  the  OIG 
to  retain  the  discretion  under -these 
regulations  to  initiate  an  exclusion 
action,  even  absent  a  full-fledged 
pattern  of  abuse. 

Comment:  A  number  of  commenters 
sought  specific  clarification  of  the  scope 
of  §  1001.701(a)(2).  Their  concern  related 
to  whether  entities  such  as  nursing 
homes  and  home  health  agencies  would 
violate  this  section  if  they  provided  an 
increased  level  of  services  to  a  patient 
at  the  specific  request  of  the  patient  and 
at  the  patient's  own  expense,  e.g.. 
private  duty  nurses,  extra  home  health 
services  not  reimbursable  by  Medicare, 
or  private  rooms. 

Response:  Section  1001.701(a)(1)  is  not 
intended  to  subject  to  liability  those 
who  furnish  an  increased  level  of  care  to 
a  patient  who  has  been  informed  that 
such  care  is  not  medically  necessary 
and  that  neither  Medicare  nor  a  State 
health  care  program  will  reimburse  such 
services,  but  who  chooses  to  purchase 
such  services  at  his  or  her  own  expense. 
For  purposes  of  determining  liability 
under  this  provision,  such  services 
would  not  be  viewed  as  "substantially 
in  excess  of  the  patient's  needs." 

Comment  Some  commenters 
requested  clarification  of  the  breadth  of 
the  exception  set  forth  S  1001.701(c)(2). 
Specifically,  they  expressed  concern 
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about  liability  of  laboratories  and  of 
suppliers  for  items  or  services  that  are 
provided  and  later  determined  to  be 
unnecessary  or  excessive. 

Response:  In  general,  the  exception  in 
uaragraph  (c)(2)  of  this  section  will 
protect  sud)  laboratories  and  suppliers 
from  liability.  However,  we  are  aware 
that  some  suppliers  have  conspired  with 
physicians  to  obtain  certificates  of 
necessity  for  items  or  services  in  order 
tu  defraud  the  Medicare  program.  If,  as 
m  that  sort  of  situation,  a  supplier  was 
in  a  position  to  know  that  the  items  or 
.services  were  not  necessary, 
S  1001.701(c)(2)  would  provide  no 
protection  from  liability.  With  respect  to 
laboratories,  although  the  exception 
would  normally  protect  a  laboratory 
trom  being  subject  to  exclusion  for 
providing  unnecessary  tests  ordered  by 
a  physician  or  other  authorized 
individual,  we  wani  to  make  clear  that 
this  does  not  mean  that  the  laboratory  is 
entitled  to  be  paid  by  Medicare  or  State 
health  care  programs  for  such  tests. 
Notwithstanding  the  paragraph  (b)(2) 
exception,  payments  made  to 
laboratories  for  services  later  deemed  to 
be  unnecessary  may  constitute 
overpayments  under  HCFA  regulations. 

Comment:  In  the  preamble  to  the 
proposed  rule,  we  requested  comments 
on  whethei  to  define  by  regulations  the 
terms  "substantially  in  excess"  and 
"usual  costs  or  charges"  which  are  used 
in  S  1001.701(a).  That  provision 
authorizes  the  exclusion  of  individuals 
and  entities  that  submit,  or  cause  to  be 
submitted,  bills  or  requests  for  payment 
containing  charges  or  costs  that  are 
"substantially  in  excess  oT'  the  "usual 
charges  or  costs"  for  such  items  or 
services. 

We  received  a  number  of  comments  in 
response  to  our  request,  many  from  the 
clinical  laboratory  industry.  While  most 
commenters  agreed  that  definitions 
would  be  helpful,  none  were  able  to 
suggest  feasible  ones.  One  commenter 
suggested  that  any  definition  shoufd 
take  account  of  the  fact  that  it  costs 
laboratories  more  to  deal  with  Medicare 
than  to  deal  with  physicians,  and  should 
permit  Medicare  to  be  charged  more. 
Another  commenter  suggested  that  we 
consider  such  factors  as  the  geographic 
area  in  which  the  provider  operates 
(cost  of  overhead)  and  whether  there  is 
a  scarcity  of  practitioners  in  the  area  in 
determining  whether  to  permit  higher 
charges.  One  commenter  felt  that  the 
OIG  should  have  to  prove  intent  to 
overbill  Medicare  in  order  to  show 
liability  under  this  provision.  Two 
commenters  noted  that  third-party 
payors  other  than  Medicare  normally 
allow  the  highest  costs  for  laboratory 


services,  and  suggested  that  the 
appropriate  comparison  in  charges  is 
between  Medicare  and  other  third-party 
payors,  not  between  Medicare  and 
physicians.  One  commenter  objected  to 
the  appUcation  of  this  provision  to 
laboratories  at  all. 

Response:  Upon  review  of  ail  the 
comments  and  further  consideration  of 
this  issue,  we  have  decided  not  to  define 
the  terms  "substantially  in  excess"  and 
"usual  charges  or  costs"  at  this  time.  We 
recognize  that  it  would  be  helpful  to  the 
public  to  have  some  additional  guidance 
on  what  standards  the  OIG  intends  to 
apply  in  cases  brought  under 
i  1001.701(a)(1).  However,  in  light  of  the 
many  different  factors  and  variables 
that  may  exist  in  the  wide  variety  of 
cases  which  could  be  investigated  under 
this  provision,  we  have  determined  that 
it  is  not  feasible  to  define  the  terms  by 
regulation.  Instead,  the  OIG  will 
continue  to  evaluate  the  biUing  patterns 
of  individuals  and  entities,  including 
clinical  laboratories,  on  a  case-by-case 
basis. 

•  Section  1001.801 

Comment-  According  to  some 
conunenters,  it  was  unclear  what  would 
be  considered  a  "substantial"  failure  to 
provide  medically  necessary  items  or 
services.  These  commenters  indicated 
that  health  maintenance  organizations 
(HMOs)  should  not  be  sanctioned  for 
denials  because  an  enrollee  did  not  seek 
required  prior  approval  or  where  the 
HMO  denies  coverage  for  services 
provided  by  a  non-plan  provider  where 
the  HMO  determines  the  services  did 
not  meet  "emergency"  standards,  or 
where  medical  judgment  to  not  provide 
the  services  is  made  in  accordance  with 
the  HMO's  standard  operating  policies. 
A  commenter  questioned  whether  this 
would  apply  if  there  was  a  delay  in 
providing  routine  services. 

Response:  In  determining  whether  an 
exclusion  should  be  imposed,  legitimate 
reasons  for  denying  services  will  be 
considered.  However,  HMOs  may  use 
"procedures"  as  a  pretext  justification, 
and  it  is  the  OIG's  responsibility  to 
evaluate  all  circumstances  to  determine 
whether  the  HMO  properly  or 
improperly  failed  to  provide  medically 
necessary  items  or  services. 

Comment:  Some  conunenters  believed 
that  the  OIG  lacks  the  expertise  to 
determine  whether  there  is  a  substantial 
failure  to  provide  medically  necessary 
items  or  services,  and  stated  that  the 
OIG's  decision  should  be  based  on 
medical  review  by  the  carrier  or  the 
PRO.  The  comments  indicated  that  the 
OIG  should  defer  to  HCFA  and  the 
States,  which  are  primarily  responsible 


for  regulation  of  HMOs,  in  determining 
whether  an  exclusion  is  appropriate. 

Response:  We  have  included  in  the 
final  regulations  the  sources  on  which 
the  OIG's  decision  to  exclude  under  this 
authority  will  be  based.  These  are  PROs. 
State  or  local  licensing  or  certification 
authorities,  fiscal  agents  or  contractors, 
private  insurance  companies.  State  or 
local  professional  societies  or  other 
sources  deemed  appropriate  by  the  OIG. 
Although  the  OIG  may  consider  the 
views  of  HCFA  or  a  State,  or  any  other 
entity,  the  OIG  has  the  delegated 
authority  to  impose  an  exclusion  under 
these  circumstances  and  it  is  the  OIG 
that  must  ultimately  evaluate  the  facts 
to  determine  if  an  exclusion  is 
appropriate. 

Comment:  One  commenter  asked 
whether  an  HMO  could  be  excluded  if 
an  independent  contractor  failed  to 
provide  medically  necessary  services. 

Response:  Section  1128(b)(e)(C)  of  the 
Social  Security  Act  provides  that  an 
HMO  can  be  excluded  under  these 
circumstances.  As  a  practical  matter,  we 
intend  to  use  this  authority  only  where 
the  HMO  had  sufiicient  responsibility 
for  this  act,  e.g.,  if  problems  concerning 
a  physician's  professional  competence 
had  been  brought  to  the  attention  of  the 
HMO,  but  it  failed  to  take  any 
appropriate  action.  Since  the  HMOs  are 
selecting  the  service  providers,  and 
beneficiaries  place  their  trust  in  the 
HMO's  ability  to  select  qualified 
providers,  the  HMOs  must  and  should 
take  responsibiUty  for  their  selection. 
This  provision  will  help  assure  that  this 
occurs. 

Comment-  A  commenter  pointed  out 
that  these  regulations  should  state  that 
an  exclusion  may  occur  for  failure  to 
provide  medically  necessary  services  to 
any  persons  regardless  of  whether  those 
persons  are  covered  by  Medicare  or 
Medicaid. 

Response:  Section  1128(b)(6)(C)  of  the 
Act  provides  that  this  exclusion  only 
applies  to  a  failure  to  provide  medically 
necessary  items  or  services  to 
individuals  who  are  covered  under  a 
Medicaid  plan,  or  a  waiver  under  the 
Medicaid  program  under  section 
1915(b)(1)  of  the  Act,  or  to  individuals 
covered  under  a  risk-sharing  contract 
under  section  1876  of  the^ct.  Thus,  it 
would  be  beyond  our  statutory  authority 
to  expand  this  regulation  as  suggested. 

•  Section  1001.901 

Comment:  Commenters  beUeved  that 
the  statute  does  not  authorize  an 
exclusion  where  a  CMP  is  not  imposed 
or  where  a  CMP  proceeding  is  not 
commenced. 
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Response:  Imposition  of  a  CMP  is  not 
a  predicate  to  imposing  an  exclusion 
under  this  authority;  rather,  exclusion  is 
an  alternative  remedy,  to  be  used 
instead  of  or  in  conjunction  with  a  CMP 
or  criminal  proceeding  depending  on  the 
circumstances.  The  legislative  history  to 
section  1128(b)(7)  of  the  Act  states  that 
"[t]he  Secretary  could  exercise  this 
authority  to  exclude  an  individual  or 
entity  without  the  necessity  of  imposing 
a  civil  money  penalty  or  obtaining  a 
criminal  penalty  or  obtaining  a  criminal 
conviction."  (House  Report  No.  100-85. 
100th  Cong..  1st  sess..  9.) 

Comment:  Some  commentera 
indicated  that  if  someone  successfully 
defended  against  imposition  of  a  CMP. 
those  same  defenses  should  apply  to  bar 
the  imposition  of  an  exclusion. 

Response:  We  agree.  If  a  respondent 
successfully  defends  against  imposition 
of  a  CMP.  we  would  not  then  impose  an 
exclusion  under  §  1001.901  based  on  the 
conduct  at  issue  in  the  CMP  case. 

Comment-  One  commenter  felt  that  a 
CMP.  rather  than  an  exclusion,  should 
be  imposed  for  a  first  offense,  since  a 
CMP  gives  the  programs  a  chance  to  see 
if  corrective  action  will  be  taken. 

Response:  We  reject  this  comment 
since  the  OIG  has  the  right  and 
responsibility  to  exercise  its  discretion 
in  all  cases,  including  first  offenses,  to 
determine  whether  an  exclusion  is 
appropriate. 

•  Section  1001.951 

Comment:  One  commenter  urged  that 
the  Inspector  General  recommend  that 
the  exemption  under  section  1128B  of 
the  Act  for  payments  to  employees  be 
revoked  because  outsiders  cannot 
compete  for  the  services  employees  of 
referring  physicians  provide. 

Response:  This  issue  was  addressed 
at  length  in  the  preamble  to  the  OIG 
"safe  harbor"  regulations.  (See  56  FR 
35952.  July  29. 1991.) 

Comment:  One  commenter  questioned 
whether  violations  of  the  anti-kickback 
statute  would  depend  on  the  kind  of 
health  care  provider  involved  in  the 
remuneration  scheme. 

Response:  By  its  term,  section  1128B 
of  the  Act  applies  to  "whoever"  engages 
in  a  kickback.  The  term  "whoever" 
means  any  individual  or  entity, 
regardless  of  the  kind  of  items  or 
services  they  provide. 

Comment-  One  commenter  proposed 
that  consideration  of  "[a)ny  other  facts 
bearing  on  the  nature  and  seriousness  of 
the  individual's  or  entity's  misconduct" 
for  purposes  of  determining  the  period  of 
exclusion  was  too  vague  to  be  evenly 
applied  and.  therefore,  should  be 
deleted  throughout  the  regulations. 


UMI 


Response:  The  purpose  of  such  a 
"catch-all"  provision  is  to  afford  the 
decisionmaker  some  leeway  to  consider 
certain  highly  relevant  facts  which 
relate  to  tJ^at  particular  exclusion. 
Exactly  what  these  facts  might  be.  other 
than  the  fact  that  they  must  relate  to  the 
"nature  and  seriousness"  of  the 
excluded  party's  conduct,  depends 
entirely  on  the  particular  circumstances 
of  the  case.  We  believe  that  justice  is 
best  served  if  such  leeway  is  afforded 
the  decisionmaker. 

Comment-  One  commenter  suggested 
that  the  financial  condition  of  the 
excluded  party  should  be  considered 
when  determining  the  length  of 
exclusion  under  SS  1001.901  and' 
1001.951. 

Response:  As  we  stated  in  the 
proposed  rule,  financial  condition  is 
relevant  only  to  the  amount  of  a  penalty 
or  assessment  and  not  to  the  length  of 
an  exclusion.  For  further  discussion,  see 
section  IV.D.  of  this  preamble. 

Comment:  One  commenter  inquired  as 
to  the  reason  why  the  aggravating  and 
mitigating  factors  present  in  other 
exclusion  authorities  were  not 
incorporated  in  this  authority. 

Response:  Generally,  aggravating  and 
mitigating  factors  are  applied  to 
situations  where  there  is  either  a 
benchmark  period  of  exclusion  or  some 
other  specific  period  of  time  that  would 
otherwise  set  the  exclusion  period.  Here, 
as  with  S  1001.901,  there  are  no  such 
periods  80  that  it  is  appropriate  to  look 
only  at  factors  that  would  help 
determine  an  appropriate  period  of 
exclusion  given  the  particular  facts  of 
each  case. 

Comment-  Many  commenters  objected 
to  §  1001.951(a)(2)(i)  which  provides  that 
any  individual  or  entity  that  has  offered. 
'  paid,  solicited  or  received  remuneration 
as  described  in  section  1128B(b)  of  the 
Act  is  subject  to  exclusion  so  long  as 
one  of  the  purposes  of  such 
remimeration  is  imlawful  under  the 
statute — the  so-called  "one-purpose" 
rule.  That  is.  liability  could  not  be 
avoided  by  the  fact  that  there  may  also 
have  been  some  additional,  lawful 
purpose  for  the  remuneration.  Some 
commenters  also  asserted  that  the  one- 
purpose  rule  is  unfairly  broad  because  it 
would  include  activities  that  are 
nonabusive  or  beneficial  to  the 
Medicare  program. 

Response:  The  focus  of  the  inquiry  is 
whether  an  individual  or  entity  has 
deliberately  and  intentionally  paid  or 
received  remuneration  to  induce  the 
referral  of  program-related  business.  We 
believe  it.  if  the  OIG  has  demonstrated 
this  conduct,  the  statute  does  not  require 
the  OIG  to  hiuther  prove  that  the  illegal 
purpose  was  the  primary  factor 


motivating  the  conduct.  We  believe  that 
this  broad  interpretation  of  the  statute  is 
supported  by  the  courts  (see  United 
States  V.  Greber,  760  F.Zd  68  (3d  Cir.) 
cert  denied.  474  U.S.  988  (1985);  United 
States  V.  Bay  State  Ambulance  and 
Hospital  Rental  Service.  Inc.,  874  F.  2d 
20  (1st  Cir.  1989);  and  United  States  v. 
Kats.  871  f.2d  105  (9th  Cir.  1989)). 

With  respect  to  conduct  that  may 
technically  constitute  a  violation  but 
that  should  nevertheless  be  protected. 
Congress,  in  recognition  of  the  broad 
reach  of  the  anti-kickback  statute, 
provided  for  the  development  of  "safe 
harbors."  These  regulations  describe 
various  business  and  payment  practices 
that,  although  they  violate  the  anti- 
kickback  statute,  will  not  be  treated  as 
criminal  offenses  under  section  1128B(b) 
of  the  Act  and  will  not  serve  as  a  basis 
for  a  program  exclusion  under  section 
1128(b)(7)  of  the  Act,  (See  section  14  of 
Public  Law  100-93.)  For  further 
discussion  on  the  reach  of  the  anti- 
kickback  statute,  we  recommend  that 
individuals  refer  to  the  "safe  harbor" 
regulations  (58  FR  35952.  July  29, 1991). 

Comment-  One  commenter 
recommended  that  we  include  in 
§  1001.951  a  provision  that  proof  that  a 
lawful  purpose  existed  for  an  otherwise 
unlawful  kickback  could  provide  a  basis 
for  decreasing  the  length  of  exclusion. 
Response:  Although  we  suggested  in 
the  preamble  of  the  proposed  rule  that 
there  are  circumstances  where  a  lawful 
purpose  for  the  remuneration  may  lead 
to  a  reduction  in  the  proposed  period  of 
exclusion,  in  most  cases  we  believe  that 
it  would  not  and  should  not. 
Consequently,  we  believe  that  such 
arguments  are  best  considered  under 
§  1001.951(b)(iv)  which  provides  for 
consideration  of  "fajny  other  facts 
bearing  on  the  nature  and  seriousness  of 
the  individual's  or  entity's  misconduct." 

•  Section  1001.1001 

This  section  permits  the  exclusion  of 
entities  that  arp  owned  or  controlled  by 
an  individual  who  has  been  criminally 
convicted,  has  had  CMPs  imposed  on 
him  or  her.  or  who  has  been  excluded 
from  Medicare  or  a  State  health  care 
program. 

Comment:  One  commenter  suggested 
that  this  provision  violates  the  due 
process  requirements  because  there  is 
no  rational  relationship  between  the 
acts  of  the  individual  and  the  entity. 
One  commenter  expressed  concern  that 
an  entity  could  be  excluded  when  it  did 
not  even  know  that  an  individual  was 
sanctioned.  Another  commenter  stated 
that  the  entity  should  have  an 
opportunity  to  cure  the  problem  prior  to 
exclusion,  and  one  commenter 
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questioned  whether  an  entity  could  do 
this  based  on  §§  1001.3002(c)  (1)  and  (2). 
which  provide  that  an  entity  will  be 
reinstated  when  it  shows  that  it  has 
terminated  its  relationship  with  the 
sanctioned  individual.  Another 
commenter  argued  that  if  the  individual 
has  not  been  excluded  horn  Medicare  or 
the  State  health  care  programs,  that  the 
entity  should  not  be  excluded  either. 

Response:  In  accordance  with  section 
1128(b)(8)  of  the  Act.  the  Secretary  is 
authorized  to  exclude  any  entity  in 
which  a  person  with  an  ownership  or 
controlling  interest,  or  an  officer, 
director,  agent  or  managing  employee, 
has  been  sanctioned  for  certain 
program-related  offenses.  The 
regulations  merely  implement  the  OIG's 
authority  in  accordance  with  section 
1128(b)(8).  The  purpose  of  this  provision 
is  to  ensure  that  the  programs  do  not 
indirectly  reimburse  excluded 
individuals  through  payments  to  entities 
that  they  contrbl  or  own  or  with  which 
they  have  any  significant  relationship. 
Further,  section  1128(b)(8)  of  the  Act 
should  encourage  entities  to  scrutinize 
the  background  of  individuals  with 
whom  they  plan  to  embark  on  a 
significant  relationship  before  they  hire 
the  individual  or  grant  him  or  her  a 
controlling  interest.  Thus,  excluding  an 
employer  who  has  a  significant 
relationship  with  any  individual  who 
has  been  sanctioned  for  program-related 
offenses  is  rationally  related  to  the  goal 
of  protecting  the  Medicare  and  Medicaid 
programs. 

Moreover,  in  these  cases,  the  OIG  will 
always  issue  a  letter  prior  to  imposing 
the  exclusion  that  notifies  an  entity  of 
the  OIG's  intention  to  exclude  it  because 
of  its  relationship  with  a  sanctioned 
individual.  This  letter  states  that  the 
entity  may  supply  the  OIG  with  any 
mitigating  information.  Thus,  the  entity 
is  always  given  an  opportunity  to  cure 
the  situation,  such  as  by  terminating  its 
relationship  with  the  sanctioned 
individual,  and  notifying  the  OIG  of  that 
fact  before  the  OIG  makes  a  final 
decision  as  to  whether  to  exclude  the 
entity. 

If  an  entity,  after  receiving  the  OIG's 
notice  of  intent  to  exclude  under 
§  1001.2001,  can  prove  that  it  has 
terminated  or  modified  its  relationship 
with  the  sanctioned  individual  in 
accordance  with  the  conditions  of 
§§  1001.1001(c)  (1)  or  (2),  that  individual 
would  not  be  excluded  by  the  OIG. 
Similarly,  the  OIG  will  reinstate  an 
entity  as  soon  as  it  determines  that  the 
sanctioned  individual  no  longer  has  the 
proscribed  relationship  with  the  entity 
(S9  1001.3001(c)  (1)  and  (2)).  Thus,  it 
would  be  extremely  unlikely  that  the 


OIG  would  exclude  an  entity  which, 
when  notified  of  its  problematic 
relationship  with  a  sanctioned 
individual,  promptly  severed  it 

Comment-  Commenters  expressed 
concern  about  how  the  term  "entity" 
would  apply  to  a  corporation  with  many 
subsidiaries.  In  a  case  where  one 
subsidiary  had  a  relationship  with  a 
sanctioned  individual,  commenters 
questioned  whether  only  the  subsidiary 
would  be  excluded,  or  whether  all 
parent  and  related  corporations  could 
be  excluded.  Commenters  argued  that 
this  broad  interpretation  would  simply 
lead  to  unnecessary  restructuring  of 
entire  organizations  to  insulate  the 
entire  entity.  Commenters  further 
recommended  that  the  exclusion  be 
limited  to  the  corporate  site  involved,  or 
that  the  OIG  should  have  to  prove  that 
the  entire  entity  actively  encouraged  or 
knowingly  tolerated  the  offending 
behavior. 

Response:  The  statute  contemplates 
excluding  an  entity  that  has  a 
substantial  relationship  with  a 
sanctioned  individual.  While  it  may 
often  be  possible  to  target  only  one 
offending  subsidiary  or  site  for 
exclusion,  we  believe  that  there  are 
situations  where  an  entire  corporate 
entity  may  be  found  to  have  a 
substantial  relationship  with  one 
individual  who  deals  primarily  with  one 
of  its  subsidiaries.  In  deciding  whether 
to  exclude  an  entire  corporate  network 
or  one  isolated  subsidiary,  we  intend  to 
evaluate  the  nature  and  extent  of  the 
relationship  and  determine  what  parties 
were  actually  at  fault  for  engaging  in  a 
relationship  with  a  sanctioned 
individual,  as  well  as  which  entities  the 
sanctioned  individual  actually  controls. 
The  OIG  will  always  consider  whether 
the  interests  of  the  programs  and  their 
beneficiaries  are  furthered  by  excluding 
an  entire  corporate  network. 

Comment:  The  statute  and  regulations 
provide  for  the  exclusion  of  an  entity 
whose  agent  is  a  sanctioned  individual. 
Commenters  expressed  concern  as  to 
whether  "agent"  includes  even  low-level 
employees  or  independent  contractors 
and  argued  that,  to  trigger  an  exclusion, 
the  "agent"  should  have  a  substantial 
relationship  with  the  entity. 

Response:  We  agree  that  the  term 
"agent"  is  vague  and  therefore  have 
included  in  the  final  regulations  a 
definition  of  "agent"  essentially 
modeled  after  a  definition  set  forth  in 
HCFA  regulations  (42  CFR  455.100) 
which  implement  section  1126  of  the 
Act,  which  is  referenced  in  section 
1128(b)(8)(A)(ii)  of  the  Act.  We  are 
defining  "agent"  as  anyone  who  has  the 
express  or  implied  authority  to  obligate 


or  act  on  behalf  of  an  entity.  We  intend 
for  this  to  apply  to  agency  relationships 
where  the  agent  has,  or  is  able  to  have, 
a  significant  role  in  the  entity.  For 
example,  this  definition  includes  a 
situation  where  an  excluded  individual 
transferred  control  of  an  entity  to  his  or 
her  spouse,  but  still,  in  fact,  acts  on 
behalf  of  the  entity  or  exercises  some 
control  over  the  entity.  In  such  a  case, 
the  excluded  individual  would  be  an 
agent  because  he  or  she  would  have,  at 
a  minimum,  the  implied  authority  to  act 
on  behalf  of  the  entity.  Of  course,  it  is 
not  necessary  to  prove  that  someone  is 
an  agent  if  that  person  falls  into  another 
category  of  enumerated  relationships. 
Thus,  in  the  example  cited  above,  if  a 
State  has  community  property  laws,  it 
may  be  possible  to  exclude  the  entity 
because  the  excluded  spouse  still  has  a 
legal  ownership  interest  in  the  business, 
regardless  of  whether  that  spouse  meets 
the  deRnition  of  "agent." 

Comment  Some  commenters  stated 
that  this  provision  is  overly  broad  and 
should  be  restricted  to  only  those  cases 
where  the  sanctioned  individual 
exercises  control  over  the  day-to-day 
operations  of  the  entity. 

Response:  We  disagree  with  this 
comment.  The  regulations  are  a  proper 
interpretation  of  statutory  authority,  and 
the  legislative  history  establishes  that 
Congress  thought  ownership  alone,  or 
one  of  the  other  relationships  alone,  was 
enough  of  a  substantial  relationship  to 
warrant  exclusion.  (House  Report  100- 
85,  supra  at  10.) 

Comment  One  commenter  expressed 
concern  that  an  entity  could  be  excluded 
because  of  its  relationship  with  an 
individual  who  had  to  pay  a  minimal 
monetary  penalty,  and  suggested  that 
the  regulations  set  forth  a  minimum 
penalty  that  would  have  to  have  been 
imposed  before  the  entity  could  be 
excluded. 

Response:  We  take  into  account  the 
amount  of  the  penalty  in  determining 
whether  an  exclusion  is  appropriate. 
However,  we  believe  the  most  important 
factor  to  consider  in  determining 
whether  to  exclude  an  entity  because  of 
its  relationship  with  a  sanctioned 
individual  is  the  circumstances 
surrounding,  rather  than  merely  the         ' 
amount  of,  the  penalty. 

Comment  One  commenter  questioned 
whether  prohibitions  on  the  various 
ownership  or  control  relationships  set 
forth  in  proposed  paragraphs 
(a)(l)(iii)(A}-(F)  of  {  1001.1001  apply 
only  to  individuals  who  were  excluded, 
or  to  all  sanctioned  individuals  who 
were  criminally  convicted  or  subject  to 
a  CMP,  as  defined  in  proposed 
§9  1001.1001(a)(1)  (i)  through  (iii). 
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Response:  We  have  revised  the  final 
regulations  to  make  it  clear  that  entities 
may  be  excluded  for  having  any  of  the 
specified  relationships  with  any 
sanctioned  individual  as  defined  in 
§§  1001.1{Xn(a)(l)  (i)  through  (iii).  We 
are  also  adding  the  word  "ownership"  to 
the  first  factor  in  this  hst  of 
relationships.  That  term  was 
inadvertently  omitted  from  the  proposed 
regulations  and  is  consistent  with 
section  1124(a)(3)  of  the  Act. 

Comment:  One  commenter  questioned 
our  definition  of  "indirect  ownership 
interest."  The  commenter  stated  that 
since  the  proposed  regulations  provide 
that  indirect  ownership  interest  includes 
an  ownership  interest  through  any  other 
entities,  use  of  the  term  "includes" 
suggests  that  the  term  "indirect 
ownership  interest"  covers  other 
relationships  that  are  not  specified  in 
the  regulations.  In  addition,  the 
commenter  questioned  the  example 
given  in  the  proposed  regulation  that 
stated  that  an  individual  has  a  10 
percent  ownership  interest  in  the  entity 
at  issue  if  he  or  she  has  a  20  percent 
ownership  interest  in  a  corporation  that 
wholly  owns  a  subsidiary  that  is  a  50 
percent  owner  of  the  entity  in  issue.  The 
commenter  argued  that  the  indirect 
owner  may  have  no  control  over  the 
actions  of  the  target  entity,  and  stated 
that  it  is  unclear  how  ownership  would 
be  calculated  in  a  situation  which  is 
more  complex. 

Response:  We  have  modified  the  final 
regulations  to  replace  the  word 
"includes"  with  "means."  The  example 
used  in  the  proposed  rule  was  merely 
illustrative  to  show  that  an  entity  may 
be  excluded  if  a  sanctioned  individual 
has  even  an  indirect  ownership  ^ 
relationship,  which  is  consistent  with 
the  statute.  We  recognize  that  complex 
situations  will  require  an  analysis  of  the 
extent  of  the  ownership  interest,  but  this 
must  be  determined  on  a  case-by-case 
basis. 

•  Sections  1001.1101  and  1001.1201 

These  provisions  implement  sections 
1128(b)  (9).  (10)  and  (11)  of  the  Act 
which  permit  the  exclusion  of  an 
individual  or  entity  that  fails  to  disclose 
certain  information,  including  payment 
information. 

Comment  One  commenter  argued 
that  exclusions  should  be  imposed  only 
after  the  subject  individual  or  entity  has 
an  opportunity  for  a  hearing  before  an 
ALJ. 

Response:  We  do  not  believe  that  due 
process  requires  a  hearing  before  an  AL) 
before  an  exclusion  under  these 
regulations  is  imposed,  fdr  the  reasons 
discussed  in  section  IV.F.l.  of  this 
preamble.  However.  %  1001.2001 
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provides  that,  prior  to  exclusion,  an 
individual  will  receive  notice  of  intent  to 
exclude  describing  the  payment  or  other 
information  that  was  not  disclosed  as 
requested  by  the  Department,  and  gives 
the  individual  30  days  to  comply  with 
the  request  before  the  exclusion  is 
implemented.  In  this  way,  exclusions 
will  not  be  imposed  for  inadvertent 
failures  to  comply  with  statutory  or 
regulatory  disclosure  requirements, 
since  the  subject  individual  or  entity 
will  have  an  opportunity  to  cure  the 
problem  prior  to  imposition  of  exclusion. 
Comment  One  commenter  contended 
that  the  regulations  give  no  criteria  as  to 
what  constitutes  a  failure  to  provide 
information,  and  that  there  is  no 
requirement  that  the  request  for  the 
information  be  reasonable,  relevant,  or 
that  specific  information  requested  be 
identified.  The  .commenter  argued  that 
these  regulations  violate  constitutional 
rights,  and  that  the  regulations  should 
state  that  the  exclusion  is  applicable 
only  if  there  is  some  probable  cause  or 
reasonable  basis  for  the  disclosure 
through  the  OIG's  subpoena  power. 

Response:  These  regulations  provide 
for  exclusion  where  information  is  not 
provided  which  is  already  required  by 
statute  or  regulation,  or  information 
which  is  necessary  to  determine 
appropriate  program  reimbursement. 
The  successful  operation  of  the 
programs  is  based,  in  large  part,  on  the 
government  having  access  to 
information.  As  noted  above,  an 
individual  will  have  30  days  to  respond 
before  an  exclusion  is  imposed. 

Comment  Several  commenters 
expressed  concern  that  an  indfvidual  or 
entity  would  be  excluded  for  declining 
to  provide  the  information  for  legitimate 
reasons,  such  as  the  physician-patient 
privilege. 

Response:  Much  of  the  information 
required  to  be  provided  in  §§  1001.1101 
and  1001.1201  relates  to  ownership 
interests  or  significant  business 
transactions  which  will  not  implicate 
patient  records.  Moreover,  to  the  extent 
that  patient  records  are  sought,  the 
Federal  government's  interest  in  such 
records  supercedes  State  confidentiality 
privileges,  as  discussed  later  in  this 
preamble.  With  respect  to  S  1001.1201. 
the  information  being  requested  is 
limited  to  that  necessary  to  determine 
whether  payments  should  be  made  and 
the  amount  thereof,  information  that  is 
fundamental  to  the  proper 
administration  of  the  programs. 
However,  as  stated  above,  an  individual 
will  have  30  days  to  comply  prior  to 
imposition  of  an  exclusion 
(§  1001.20(n(a)).  If  an  individual  or 
entity  beheves  it  is  unable  to  provide 
the  requested  information,  whether  on 


the  basis  of  privilege  or  other  reason,  it . 
should  notify  the  OIG  of  that  fact  during 
this  30,  day  period,  and  the  OIG  will 
consider  this  information  in  determining 
whether  an  exclusion  is  appropriate. 

Comment  One  commenter  expressed 
concern  that  excluding  an  individual  in 
accordance  with  §  1001.1101  for  giving  a 
government  representative  incorrect 
information  is  an  extraordinary 
punishment  when  the  individual  was 
unaware  that  the  information  was 
incorrect  Another  commenter  suggested 
that  the  regulations  should  include  a 
statement  made  in  the  preamble  to  the 
proposed  regulations  that  the  OIG  does 
not  intend  to  take  action  based  on 
isolated  or  unintentional  failures  unless 
such  failures  have  a  significant  impact 
on  the  program  or  beneficiaries. 

Response:  As  stated  in  the  preamble 
to  the  proposed  regulations,  the  proper 
administration  of  the  programs  depends 
upon  the  Department  having  access  to 
information  that  is  required  by  statute. 
However,  the  OIG  does  not  expect  to 
take  action  based  on  isolated  or 
unintentional  failures  to  supply 
information  unless  such  failures  have  a 
significant  impact  on  the  programs  or 
their  beneficiaries.  We  believe  it  is 
unnecessary  to  include  a  statement  in 
the  regulations  as  to  the  circumstances 
when  the  exclusion  would  be  imposed, 
because  it  is  within  the  OIG's  discretion 
to  determine  what  failures  will  have  a 
significant  impact  on  the  program  or 
beneficiaries,  and  when  an  exclusion  is 
appropriate. 

•  Section  1001.1301 

This  authority  permits  the  exclusion 
of  individuals  or  entities  who  fail,  when 
a  proper  request  has  been  made,  to 
grant  immediate  access  to  the  Secretary. 
State  survey  agency  or  other  entity  for 
the  purpose  of  conducting  surveys  and 
other  reviews,  or  who  fail  to  grant 
immediate  access  to  the  OIG  or  State 
MFCUs  for  the  purpose  of  reviewing 
documents  to  determine  if  a  statutory  or 
regulatory  violation  has  occurred. 

Comment  Commenters  contended 
that  the  searches  authorized  by  the 
regulations  are  unconstitutional.  They 
argued  that  warrants  should  be 
required,  and  that  the  regulations  should 
require  Uiat  the  OIG  and  MFCUs  have 
probable  cause  to  believe  that  there  is  a 
violation  of  statutory  or  regulatory 
requirements,  rather  than  "infonnation 
to  suggest"  a  violation. 

Response:  This  Department  can 
request  through  appropriate  channels 
that  a  search  warrant  be  obtained.  In 
granting  survey  agencies,  the  OIG  and 
MFCUs  the  authority  to  gain  immediate 
access  to  documents  or  to  an  institution 


Federal  Re^ster  /  Vol.  57,  No.  19  /  Wednesday.  January  29,  1992  /  Rules  and  Regulations        3311 


by  threatening  exclusion,  Congress 
plainly  intended  to  grant  these  entities 
broader  and  additional  authority  that  is 
not  subject  to  the  restrictions  suggested 
in  the  comments.  Administrative 
warrantless  searches  have  been  upheld 
by  the  Supreme  Court  (see  New  York  v. 
Burger.  482  U.S.  681  (1987);  United 
States  v.  Biswell,  406  U.S.  311  (1972)).  In 
Burger,  the  Court  set  forth  the  three 
criteria  that  must  be  met  in  order  for 
such  searches  to  be  constitutional:  (1) 
There  must  be  a  substantial  government 
interest  that  informs  the  regulatory 
scheme  in  accordance  with  the 
inspection  made;  (2]  the  warrantless 
searches  must  be  necessary  to  further 
that  scheme;  and  (3)  the  statutoiy 
scheme  must  provide  an  adequate 
substitute  for  a  warrant.  To  meet  this 
third  criterion,  the  statutory  scheme 
must  be  sufficiently  comprehensive  and 
defmed  so  that  the  subject  cannot  help 
but  know  diat  his  or  her  property  will  be 
subject  to  periodic  inspections 
undertaken  for  specific  purposes,  and 
the  statutory  scheme  must  limit  the 
discretion  of  the  government  inspectors 
in  terms  of  time,  place  and  scope.  We 
believe  each  of  these  criteria  is  met 
through  the  statute  and  implementing 
regulations  that  are  published  today. 

First,  the  government  interest  in  the 
administration  of  its  health  care 
programs  is  obvious.  The  govemmenf 
must  be  able  to  protect  the  health  and 
welfare  of  the  beneficiaries  of  its 
programs,  and  must  be  able  to  assiu% 
that  government  payments  are  lawful 
and  appropriate.  Quality  of  care  is 
critical  to  every  program  beneficiary, 
and  proper  government  reimbursement 
is  essential  given  the  escalation  of 
health  care  costs  in  our  nation  and  the 
need  for  the  proper  distribution  of 
limited  public  fluids. 

Second,  warrantless  searches  are 
necessary  to  further  the  statutory 
schemes  of  Medicare  and  State  health 
care  programs.  With  regard  to  searches 
by  survey  facilities,  it  is  critical  that  the 
programs  have  the  ability  to  evaluate 
conditions  of  these  facilities  to  be 
certain  that  appropriate  care  is  given. 
With  regard  to  searches  by  the  OIG  and 
MFCUs,  these  searches  are  limited  to 
review  of  documents  necessary  to 
determine  if  good  care  is  being  provided 
and  if  government  payments  are  proper. 
In  all  of  these  situations,  the  process  of 
getting  a  warrant  might  alert  health  care 
providers  of  the  investigation,  and 
thwart  the  investigation's  goals. 

Third,  the  statutory  schemes  of 
Medicare,  Medicaid  and  other  programs 
covered  by  these  regulations  are 
sufficiently  comprehensive  such  that 
providers  can  reasonably  expect 


administrative  searches,  and  the 
restrictions  on  the  discretion  of  those 
seeking  immediate  access  in  terms  of 
time,  place  and  scope  are  also 
reasonable.  With  regard  to  searches  by 
survey  agencies,  all  facilities  subject  to 
such  searches  have,  by  their 
participation,  consented  to  such  surveys, 
and  should  reasonably  be  aware  that 
surveys  are  part  of  the  statutory  scheme. 
We  agree  that  it  is  reasonable  to  limit 
the  scope  of  a  survey  to  ordinary 
business  hours,  but  facilities  such  as 
hospitals  and  nursing  facilities  are  open, 
and  are  caring  for  beneficiaries.  24  hours 
a  day,  and  therefore,  must  be  subject  to 
searches  at  any  time.  For  example,  it 
may  be  necessary  to  conduct  a  survey  in 
the  middle  of  the  night  to  determine  if 
nighttime  staffing  is  truly  adequate. 

The  places  of  such  inspections  are 
also  specified.  Inspections  may  only  be 
made  of  entities  that  represent 
themselves  to  be  specific  ty];>es  of 
institutions — such  as  a  hospital,  home 
health  agency  or  laboratory — and  the 
types  of  institutions  subject  to 
inspection  are  clearly  delineated  in  the 
regulations.  Finally,  the  scope  of  such 
searches  are  also  defined,  that  is,  the 
inspectors  may  examine  the  premises 
and  documents  that  are  necessary  to 
allow  a  survey  agency  to  determine 
whether  that  facility  meets  statutory 
standards  that  are  specified  in  the 
regulations. 

With  regard  to  searches  by  the  OIG  or 
MFCUs,  by  regulation  the  scope  of  the 
searches  are  narrowly  tailored  in  that 
they  are  limited  to  searches  for 
documents.  Everyone  who  participates 
in  the  government  health  care  programs 
is.  or  should  be,  aware  by  the  nature  of 
the  detailed  statutory  and  regulatory 
schemes  governing  such  programs,  and 
the  fact  that  they  are  entering  into  a 
business  arrangement  with  the 
government,  that  the  government  can 
and  must  review  records  relating  to  their 
participation  in  the  health  care 
programs.  In  some  cases,  this  will 
involve  review  of  records  for  patients 
not  covered  by  government  programs, 
but  those  who  participate  are  aware  of 
the  need  for  government  review  of  the 
provider's  quality  of  care.  Further,  the 
regulatory  scheme  imposes  proper 
limitations.  The  regulations  provide  that 
the  request  must  be  made  during 
reasonable  business  hours.  The  searches 
are  limited  in  place,  since  they  only 
involve  review  of  records  rather  than 
inspections  of  premises,  and  they  are 
limited  in  scope  as  only  involving 
searches  which  are  necessary  for  the 
OIG  or  MFCUs  to  fulfill  their  statutory 
and  regulatory  functions. 


Requiring  access  in  cases  where  the 
OIG  or  a  MFCU  has  reason  to  suggest 
there  is  a  statutory  or  regulatory 
violation  is  a  proper  implementation  of 
the  statute.  As  the  legislative  history 
states,  Congress  intended  that  requests 
for  immediate  access  by  the  OIG 
MFCUs  "only  apply  to  situations  where 
there  is  information  to  suggest  that  the 
individual  or  entity  has  violated 
statutory  or  regulatory  requirements 
under  titles  V,  XI.  XVIll,  XIX  or  XX." 
(House  Report  100-85,  supra  at  10.) 
Moreover,  searches  where  there  are 
"reasonable  grounds"  to  believe  a 
violation  of  law  has  occurred  have  been 
upheld  where  they  meet  reasonable 
legislative  or  administrative  standards, 
as  is  the  case  here  (see  Griffin  v. 
Wisconsin.  483  U.S.  868  (1988)). 

Comment  A  number  of  commenters 
believed  that  the  regulations  should 
state  that  individuals  or  entities  will  not 
be  excluded  under  9  1001.1301  due  to 
clerical  errors  in  failing  to  provide 
information. 

Response:  Whether  exclusion  is 
appropriate  will  depend  on  the 
circumstances  surrounding  the  failure  to 
provide  information,  and  there  may  be 
differing  views  on  whether  a  failure  to 
provide  information  was  truly 
inadvertent.  We  decline  to  include  the 
limitation  suggested  by  the  comments  in 
the  regulations,  but,  as  a  practical 
matter,  the  OIG  does  not  intend  to  use 
this  authority  in  cases  where  the  failure 
to  provide  information  was  inadvertent. 
Moreover,  a  provider  can  avoid  this 
problem  by  simply  giving  the 
information  that  was.erroneously  not 
provided  to  the  requesting  agency  at  the 
time  the  request  for  immediate  access  is 
made. 

Comment-  Commenters  pointed  out 
that  any  request  for  immediate  access 
should  be  based  on  information  that 
suggests  a  serious  violation  of  sections 
1128A  or  1128B  of  the  Act. 

Response:  Section  1128(b)(12)  of  the 
Act  does  not  limit  this  authority  to  use 
only  in  cases  of  suspected  violations  of 
sections  1128A  or  1128B. 

Comment-  One  commenter  questioned 
the  Secretary's  authority  to  authorize 
searches  by  MFCUs. 

Response:  The  commenter  is 
mistaken.  Section  1128{b)(12)(D)  of  the 
Act  specifically  authorizes  immediate 
access  to  MFCUs.  However,  by 
regulation  we  are  requiring  that  written 
requests  for  documents  made  by  MFCUs 
be  signed  by  the  IG  or  his  or  her 
designee. 

Comment-  Commenters  felt  that 
MFCUs  should  be  given  immediate 
access  in  the  same  way  State  surv»y 
agencies  are. 
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Response:  State  survey  agencies  are 
not  only  reviewing  documents,  but  need 
access  to  a  facility  to  determine  current 
conditions.  Although  there  is  always  a 
risk  that  documents  will  be  destroyed  or 
altered,  the  regulations  provide  that  in 
cases  where  the  MFCU  has  reason  to 
believe  that  such  destruction  or 
alteration  will  occur,  the  MFCU  can 
have  on  the  spot  access.  Otherwise,  we 
believe  it  is  reasonable  to  allow 
providers  some  period  of  time  to 
compile  and  review  records.  Of  course, 
if  it  is  later  determined  that  a  provider 
altered  or  destroyed  records,  the 
provider  may  be  subject  to  sanctions, 
for  example,  for  obstruction  of  an 
investigation. 

Comment:  Commenters  stated  that 
while  the  regulations  require  access  to 
determine  if  laboratories  meet  the 
requirements  of  sections  1861(s)  (12)  and 
(13)  of  the  Act,  these  sections  do  not 
relate  to  laboratories. 

Response:  We  have  corrected  these 
statutory  references  in  the  final 
regulations. 

Comment-  According  to  several 
commenters,  when  requesting 
immediate  access,  the  OIG  should 
provide  the  individual  or  entity  with  a 
written  statement  of  the  subject's  rights, 
and  obligations,  and  this  statement 
should  include  the  definitions  of 
"reasonable  request"  and  "immediate 
access." 

Response:  We  agree,  and  have 
incorporated  this  in  the  Hnal  regulations. 
This  statement,  which  will  be  in  the 
form  of  a  letter  requesting  immediate 
access,  will  set  forth  the  nature  of  the 
request  such  as  the  documents  sought, 
the  authority  for  it,  and  will  also  serve 
as  the  notice  of  intent  to  exclude  and 
opportunity  to  response  (in  lieu  of  any 
such  notice  and  opportunity  under 
S  1001.2001),  explaining  the  potential 
exclusion  sanction  and  the  length  of  the 
potential  exclusion. 

Comment-  A  number  of  commenters 
indicated  that  the  regulations  should  set 
forth  the  OIG's  statutory  functions  that 
can  be  the  basis  for  a  request  for 
immediate  access. 

Response:  The  OIG's  authority  is 
derived  from  5  U.S.C.  App.  3.  We  do  not 
believe  it  is  necessary  to  include  this  in 
the  regulations,  but  the  authority  for  the 
request  for  immediate  access  will  be 
included  in  the  letter  requesting  access. 

Comment-  Commenters  pointed  out 
that  a  party  should  be  allowed  to  know 
what  information  the  OIG  or  a  MFCU 
has  that  leads  the  OIG  or  the  MFCU  to 
believe  the  party  has  violated  a 
statutory  and  regulatory  requirement  at 
the  time  access  is  requested,  rather  than 
having  this  information  told  only  to  an 
AL]  at  an  exclusion  hearing. 


Response:  In  advising  a  party  of  the 
documents  requested,  the  statutory 
authority  for  the  request,  and  the  name 
of  the  official  authorizing  the  request,  a 
party  has  enough  protections  by  which 
to  verify  the  legitimacy  of  the  request.  A 
party  has  no  right  to  know  the  natiu*  of 
the  underlying  investigation.  It  is  not 
appropriate  for  the  OIG  or  a  MFCU  to 
reveal  sources  of  information  or  the 
nature  of  the  investigation,  since  a  party 
is  obligated  to  comply  regardless  of  the 
nature. of  the  investigation,  and  since 
providing  such  knowledge  could  impede 
the  investigation. 

Comment-  In  requests  for  immediate 
access  by  survey  agencies  under 
§§  1001.1301(a)(1)  (i)  and  (ii),  some 
commenters  believed  that  it  is  unclear 
whether  access  to  documents  or  to  the 
physical  premises  is  permitted.  Where 
access  to  the  physical  plant  is  sought, 
commenters  felt  that  the  regulations 
should  provide  for  access  that  will  not 
unduly  interfere  with  patient  privacy 
and  treatment. 

Response:  Survey  agencies  have  the 
right  to  review  both  the  physical  plant 
and  documents.  Congress  intended  for 
this  provisions  to  grant  survey  agencies 
the  ability  to  determine  the  extent  of 
compliance  with  relevant  requirements; 
both  the  physical  plant  and  documents 
are  important  sources  of  information. 
Survey  agencies  need  the  flexibility  to 
be  able  to  conduct  surprise  surveys,  but 
it  is  expected  that  any  interference  with 
patient  privacy  or  treatment  would  be 
only  that  which  is  necessary  to  enable 
the  survey  agencies  to  fulfill  their 
statutory  functions. 

Comment-  Several  commenters  stated 
that  the  regulations  provide  that  a  party 
will  not  be  considered  to  have  failed  to 
provide  immediate  access  if,  in  response 
to  a  request  by  the  OIG  or  a  MFCU,  a 
party  can  provide  a  compelling  reason 
why  documents  caimot  be  produced. 
According  to  the  comments  received, 
this  exception  should  also  be  included  in 
the  regulations  applicable  to  requests 
for  access  by  survey  agencies  under 
§§  1001.1301(a)(1)  (i)  and  (ii). 

Response:  We  agree  and  have 
modified  the  fmal  regulations 
accordingly. 

Comment  One  commenter  indicated 
that  the  regulations  should  require  that 
the  request  be  made  to  a  person  with 
authority. 

Response:  We  intend  to  make  the 
request  to  someone  in  control.  With 
respect  to  requests  for  documents,  the 
request  will  be  addressed  to  the 
custodian  of  records.  With  respect  to 
requests  for  access  by  survey  agencies, 
the  request  will  be  made  to  the  owner, 
administrator  or  other  person 


functioning  in  that  capacity,  or  his  or  her 
delegatee. 

Comment-  Numerous  commenters 
criticized  the  definition  of  "failure  to 
grant  immediate  access"  in  the  context 
of  requests  by  the  OIG  or  MFCUs.  Many 
commenters  argued  that  a  24  hour 
period  is  too  short  and  would  not  give 
the  subject  enough  time  to  verify  that 
the  request  is  genuine  or  to  determine 
whether  it  had  custody  of  the  requested 
documents.  Commenters  suggested  that 
the  time  for  compliance  should  be  tolled 
while  the  subject  is  verifying  the 
legitimacy  of  the  request.  Further,  some 
commenters  felt  that  providing  24  hours 
was  too  long  a  {leriod  of  time  and  that 
the  information  should  be  required  on 
the  spot  in  all  situations. 

Response:  We  believe  that  24  hours  is 
enough  time  for  subjects  to  verify  the 
legitimacy  of  the  request.  We  believe 
that  problems  with  identifying  the 
appropriate  person  to  be  called  will  be 
alleviated  because  this  information  will 
be  included  in  the  statement  of  rights 
that  will  be  provided  to  the  subject.  The 
subject  can  compile  the  documents 
while  verifying  the  legitimacy  of  the 
request  at  the  same  time.  Moreover,  the 
regulations  do  not  require  that  any 
copies  be  made,  but  only  that  the 
records  be  made  available.  Finally, 
subjects  will  not  be  excluded  if  they  can 
provide  a  compelling  reason  why  the 
request  cannot  be  satisfied. 

Comment-  Commenters  believed  that 
it  is  not  clear  how  the  OIG  can 
determine  that  there  are  exigent 
circumstances,  i.e..  risk  of  destruction, 
that  justify  on  the  spot  access  in  the 
absence  of  probable  cause.  Commenters 
argued  that  exigency  must  be 
determined  from  an  objective 
perspective.  Exigent  circumstances 
could  always  be  deemed  to  occur  in  a 
case  involving  fraud. 

Response:  We  do  not  intend  to  use 
this  authority  in  every  case,  but  we  must 
have  an  ability  to  obtain  documents 
immediately  if  there  is  a  legitimate 
concern  that  the  documents  will  be 
altered.  We  beheve  this  will  ^e  resolved 
by  looking  at  the  circumstances 
surrounding  a  case.  For  example,  if  a 
subject  has  been  extremely  recalcitrant 
in  providing  information,  or  if  the  OIG 
had  previously  been  provided  with 
information  from  this  subject  that 
included  altered  documents,  that  would 
be  reason  to  believe  that  this  act  may 
occur  again.  We  have  revised  the 
regulations  to  clarify  that  exigent 
circumstances  apply  where  the  OIG  or 
the  MFCU  reasonably  believes  that  the 
documents  will  be  altered  or  destroyed. 

Comment-  Some  commenters  argued 
that  the  regulations  exceeded  statutory 
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authority  in  providing  for  an  exclusion 
longer  than  the  length  of  time  access 
was  denied  up  to  90  days.  One 
commenter  suggested  that  the  exclusion 
should  last  at  least  one  year  from  the 
date  access  was  denied. 

Response:  Section  1128(c)(3)(C)  of  the 
Act  expressly  limits  the  length  of  the 
exclusion  for  an  individual,  but  does  not 
impose  any  limitation  on  the  length  of 
the  exclusion  for  an  entity.  The 
regulations,  in  setting  an  upper  limit  for 
individuals  but  not  for  entities,  properly 
implement  the  statute.  Moreover,  we 
believe  that  the  circumstances 
surrounding  the  failure  to  provide 
information  can  so  vary  that  it  would  be 
inappropriate  to  set  forth  a  minimum 
length  of  exclusion  period. 

Comment-  Some  commenters  telt  that 
the  proposed  regidations  did  not 
sufflciently  protect  individual  privacy 
rights  or  the  confidentiality  of  medical 
records.  Some  commenters  felt  that  only 
the  records  of  program  beneficiaries 
should  be  made  available  to  the 
government.  One  commenter  believed 
that  the  final  rule  should  a^irmatively 
state  that  patients  do  not  waive  their 
privacy  rights  by  participating  in  a 
government  health  care  program. 

Response:  We  disagree  with  these 
comments.  All  health  care  providers,  as 
a  condition  of  their  participation  in  the 
Medicare  and  Medicaid  programs,  are 
obligated  to  furnish  to  the  government 
any  records  or  other  conHdential 
information  necessary  to  determine 
appropriate  reimbursement  (see,  for 
example,  sections  1815(a)  and  1833(e]  of 
the  Act).  Thus,  under  Federal  law,  the 
government's  interests  in  ensuring  the 
integrity  of  its  health  care  programs 
supercedes  patients'  privacy  rights 
under  certain  conditions.  As  part  of  the 
mandate  to  investigate  fraud  and  abuse 
in  the  Medicare  and  State  health  care 
programs  (5  U.S.C.  App.  3,  6(a)(2)),  the 
Inspector  General  may  need  to  review 
health  care  providers'  medical  records 
in  order  to  determine  whether  there  has 
been  a  violation  of  one  or  more 
authorities  implemented  under  these 
regulations.  In  deciding  whether  to  seek 
access  to  confidential  information 
during  the  course  of  an  investigation,  the 
IG  attempts,  on  a  case  by  case  basis,  to 
strike  a  fair  balance  between  the 
privacy  rights  of  patients  and  the 
Federal  interest  in  obtaining  and 
safeguarding  evidence.  Whenever 
confidential  information  is  material  to 
an  investigation,  the  IG's  policy  is  to 
assess  whether  the  Federal  interest  in 
the  information  outweighs  the  privacy 
concerns  of  individuals  involved.  For 
example,  if  there  is  evidence  that  a 
psychiatrist  sought  Medicaid 


reimbursement  for  individual  therapy 
sessions  when  he  or  she  actually 
provided  group  therapy  (which  is 
reimbursed  at  a  lesser  rate),  obtaining 
access  to  the  psychiatrist's  appointment 
book  may  be  essential  to  determine 
whether  the  psychiatrist  committed 
fraud. 

The  IG's  approach  fully  accords  with 
established  legal  precedent  in  this  area. 
When  the  government  seeks 
confidential  records  in  order  to  enforce 
a  statutory  scheme  enacted  to  protect 
the  public  health  or  safety,  the  public 
interest  prevails  over  individual  claims 
of  privacy  (see  United  States  v. 
Westinghouse  Electric  Corporation,  638 
F.  2d  570  (3d  Cir.  1970)).  In  particular, 
there  is  a  compelling  public  interest  in 
investigating  fraud  committed  against 
government  health  care  programs,  and 
privacy  protections  afforded  under  State 
law  must  succumb  to  that  interest  (see 
St.  Lukes  Regional  Medical  Center,  Inc. 
V.  United  States,  717  F.  Supp.  665.  666 
(N.D.  Iowa  1989)).  We  believe  that  these 
regulations  allow  for  lawful  and 
appropriate  disclosure  of  confidential 
information  that  is  material  to  Medicare 
and  Medicaid  fraud  investigations.  They 
are  not  intended  to  protect  unnecessary 
invasions  of  privacy. 

•  Section  1001.1401 

This  provision  permits  the  exclusion 
of  hospitals  that  fail  to  comply 
substantially  with  corrective  action 
plans  required  by  HCFA  in  accordance 
with  section  1886(f)(2)(B)  of  the  Act, 
which  are  imposed  to  correct  practices 
that  circumvent  the  prospective 
payment  system. 

Comment  One  commenter  questioned 
that  part  of  the  preamble  to  the 
proposed  regulations  that  stated  that 
issues  relating  to  the  underlying 
inappropriate  admissions  or  practice 
patterns  may  not  be  contested  in  an 
exclusion  hearing.  The  commenter  was 
concerned  that  there  be  an  appeals 
mechanism  for  the  underlying  issues. 

Response:  The  OIG  has  the  authority 
to  exclude  a  hospital  that  has  failed  to 
comply  substantially  with  a  corrective 
action  plan  under  section  1886(f)(2)  of 
the  Act.  Section  1886(f)(2]  provides  that 
the  provisions  of  sections  1128(c)^g) 
apply  to  determinations  made  under 
section  1886(f)(2).  Sections  1128(c)-(g) 
set  forth  procedures  relating  to 
implementation  of  exclusions,  including 
rights  to  appeal.  A  provider  will, 
therefore,  have  the  rights  to  appeal 
provided  for  in  sections  1128(c)-(g)  to 
appeal  the  merits  of  the  determination 
that  it  has  failed  to  comply  substantially 
with  a  corrective  action  plan. 


•  Section  1001.1501 

This  provision  permits  the  exclusion 
of  individuals  who  default  on  health 
education  loans  or  scholarship 
obligations. 

Comment-  Commenters  stated  that 
there  is  little  relationship  between 
failure  to  pay  one's  scholarship 
obligations  and  the  right  to  participate 
in  Medicare.  Moreover,  these 
commenters  indicated  that  this  section 
seems  extremely  unfair  to  an  entity, 
which  could  be  excluded  under 
S  1001.1001  based  on  the  actions  of  a 
single  individual  who  failed  to  pay 
student  loans. 

Response:  A  physician  reaps  financial 
benefits  from  participating  in  Medicare 
and  Medicaid.  There  is  plainly  a 
connection  between  requiring  a 
physician  who  is  benefitting  from 
government  programs  to  meet  his  or  her 
financial  obligations  to  the  government, 
by  repayment  of  loans.  These 
regulations  are  a  proper  interpretation  of 
statutory  authority  (section  1128(b)(14) 
of  the  Act).  An  entity  will  always  have 
an  opportunity  to  terminate  its 
relationship  with  a  sanctioned 
individual  before  an  exclusion  will  be 
imposed. 

Comment-  Section  1128(b)(14)(B)  of 
the  Act  requires  that  the  Secretary  take 
into  account  access  of  beneficiaries  to 
physician  services  in  determining 
whether  to  impose  an  exclusion,  and 
this  should  be  included  in  the 
regulations. 

Response:  We  agree,  and  have 
changed  the  final  rule  accordingly.  We 
have  also  included  in  the  regulations  the 
other  limitation  set  forth  in  section 
1128(b](14](A),  which  mandates  that  the 
Secretary  may  not  exclude  a  physician 
who  is  the  sole  community  physician  or 
the  sole  source  of  essential  specialized 
services  in  a  community  if  a  State 
requests  that  the  physician  not  be 
excluded. 

Comment  Some  commenters  stated 
that  although  the  regulation  provides 
that  the  OIG  must  determine  that  the 
PHS  has  taken  all  reasonable 
administrative  steps  to  obtain  payment 
of  the  loans  or  other  obligations  before 
imposing  an  exclusion,  it  fails  to  state 
what  steps  are  reasonable. 

Response:  The  Secretary  is  expected 
to  use  alternative  administrative  tools 
whenever  feasible.  Whether  it  is 
feasible  or  reasonable  to  use  cltemative 
administrative  means  will  depend  on  the 
circumstances  surrounding  a  particular 
case. 

We  are,  however,  clarifying 
S  1003.1501(a)(2)  to  indicate  that 
whenever  PHS  has  complied  with  the 
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Medicare  offset  provisions  of  section 
1892  of  the  Act.  the  OIG  will  find  that 
"all  reasonable  steps"  have  been  taken 
and  that  no  other  administrative  steps 
are  necessary.  The  basis  for  this  policy 
is  that,  in  enacting  an  almost  identical 
exclusion  authority  in  section 
1892(a)(3)(B]  shortly  after  it  enacted  the 
exclusion  authority  in  section 
1128(b)(14),  Congress  effectively  defined 
the  term  "all  reasonable  steps"  as  used 
in  section  1128(b](14).  Since  section  1892 
makes  clear  that  no  more  is  required  of 
the  Secretary  prior  to  excluding  a 
defaulter  than  to  offer  an  offset 
agreement,  we  believe  that  it  would  be 
illogical  to  interpret  section  1128(b](14) 
as  requiring  more,  especially  in  light  of 
the  fact  that  section  1892  is  (1)  the  more 
recently  enacted  statute  and  (2)  an  even 
stricter  statute  in  that  it  makes 
exclusions  mandatory  and  not 
permissive.  , 

•  Section  1001.1601 

This  provision  permits  the  exclusion 
of  physicians  who  violate  the  limitations 
on  physician  charges  under  Medicare. 
For  services  furnished  during  the  period 
January  1, 1987  to  December  31, 1990, 
the  issue  ia  whether  the  physician  billed 
in  excess  of  the  maximum  allowable 
charge  determined  in  accordance  with 
section  1842(j)(l)(c]  of  the  Act.  Since 
January  1, 1991,  the  issue  is  whether  the 
physician  billed  in  excess  of  the  limiting 
charge  determined  in  accordance  with 
section  1848(g)(2)  of  the  Act.  Based  on 
comments  and  our  review  of  this 
section,  we  have  deleted  the  limitation 
that  was  erroneously  included  in  the 
proposed  regxilations  which  stated  that 
an  exclusion  under  this  authority  is 
limited  to  the  Medicare  program.  As 
stated  in  the  preamble  to  the  proposed 
regulations,  Public  Law  100-360 
extended  this  exclusion  to  all  programs. 

Comment-  According  to  several 
comments  received,  beneficiary  access 
to  alternative  services  should  be 
considered  in  determining  whether  to 
impose  an  exclusion,  rather  than  only 
being  a  factor  in  determining  the  length 
of  the  exclusion. 

Response:  We  agree  and  have 
modified  the  final  rule  accordingly.  This 
authority  implements  section  1842(j)  of 
the  Act,  and  paragraph  (j)(3)(B)  of  that 
section  of  the  law  mandates  that  the 
Secretary  take  into  account  access  of 
beneficiaries  to  physicians'  services  in 
determining  whether  to  impose  an 
exclusion.  We  have  also  included  in  the 
final  regulations  the  requirement,  set 
forth  in  section  1842(j)(3)(A)  of  the  Act. 
that  the  Secretary  may  not  exclude  a 
physician  if  that  physician  is  a  sole 
community  physician  or  the  sole  source 


of  essential  specialized  services  in  a 
community. 

Comment-  Section  1842(j)(l)(B)  of  the 
Act  provides  that  an  exclusion  may  only 
be  imposed  in  cases  where  a  physician 
knowingly  and  willfully  bills  on  a 
repeated  basis  in  excess  of  the 
maximum  allowable  charge.  One 
commenter  felt  that  the  regulations 
should  include  the  qualification  that  the 
exclusion  may  only  be  imposed  if  the 
act  occurred  repeatedly. 

Response:  We  agree  and  have 
modified  this  provision  accordingly. 

Comment  Some  commenters 
indicated  that  the  regulations  should  set 
forth  a  minimum  monetary  level 
justifying  the  imposition  of  an  exclusion. 

Response:  The  decision  of  whether  to 
exclude  someone  is  not  based  solely  on 
monetary  consequences  to  the  program. 
The  requirement  that  the  excessive 
billing  be  made  on  a  repeated  basis 
before  an  exclusion  will  be  imposed 
counters  any  concern  that  an  exclusion 
will  be  imposed  for  a  single  or  de 
minimis  violation. 

Comment  Commenters  pointed  out 
that  the  final  regulations  would  clearly 
define  the  term  "knowingly  and 
willfully"  as  used  in  §  1001.1601  of  the 
regulations. 

Response:  We  intend  for  these  terms 
to  be  interpreted  according  to  their 
accepted  legal  meaning  in  Federal  law. 

Comment  Some  commenters 
questioned  why  section  1842(j)(l)(B)(ii) 
of  the  Act  contains  a  sunset  provision 
on  this  authority,  but  that  the 
regulations  does  not. 

Response:  We  have  modified  these 
regulations  to  clarify  that  an  exclusion 
under  section  1842(j)(l)(B)  of  the  Act 
only  applies  to  services  furnished 
between  the  period  January  1, 1987  and 
December  31. 1990. 

Comment-  A  number  of  commenters 
felt  that  physicians  excluded  under  this 
authority  should  have  a  hearing  prior  to 
imposition  of  the  exclusion,  since  safety 
of  beneficiaries  is  not  a  concern. 

Response:  because  a  CMP  may  also 
be  imposed  for  conduct  sanctionable 
under  §  1001.1601,  and  because  prior 
hearings  are  available  for  all  CMP 
authorities,  we  are  providing  for  a 
hearing  prior  to  an  exclusion  imder  this 
section.  This  issue  is  discussed  more 
fully  in  section  rV.F.l.  of  this  preamble. 

•  Section  1001.170 

This  provision  permits  the  exclusion 
of  physicians  who  bill  for  services  of 
assistants  at  surgery  during  cataract 
operations. 

Comment  Commenters  specifically 
pointed  out  that,  although  not  cited  in 
the  proposed  rule,  section  1842(k)  of  the 
Act  requires  the  Secretary  to  take  into 


account  access  of  beneficiaries  to 
physicians'  services  in  determining 
whether  to  impose  an  exclusion. 

Response:  We  agree  and  have 
modified  the  final  regulations 
accordingly.  We  have  alsolncluded  in 
the  regulations  the  statutory  mandate 
that  the  OIG  may  not  exclude  a 
physician  who  is  the  sole  community 
physician  or  the  sole  source  of  essential 
specialized  services  in  the  community 
(section  1842(j)(3)  of  the  Act). 

Comment  One  commenter  argued 
that  a  physician  should  have  a  hearing 
before  an  ALJ  prior  to  imposition  of  the 
exclusion. 

Response:  We  agree  and  have 
modified  the  final  regulations 
accordingly. 

Comment  One  commenter  stated  that 
exclusion  for  providing  an  assistant  at 
cataract  surgery  is  too  severe  a  penalty, 
and  stated  that  the  PRO  prior  approval 
program  is  adequate. 

Response:  Congress  determined  that 
exclusion  is  an  appropriate  remedy  for 
this  conduct.  The  OIG  will  exercise  its 
discretion  to  impose  exclusions  only  in 
those  cases  where  it  is  the  appropriate 
remedy. 

D.  Part  1001.  Subparts  B  and  C— 
Aggravating  and  Mitigating 
Circumstances 

Comment  Commenters  stated  that  an 
ALJ  should  be  free  to  consider  any 
factors  whatsoever  in  determining 
whether  the  length  of  an  exclusion 
should  be  reduced,  and  that  the 
mitigating  factors  included  in  the 
regulations  should  be  examples  rather 
than  an  exhaustive  list. 

Response:  The  legislative  history 
directs  the  Secretary  to  consider  any 
mitigating  circumstances  in  setting  the 
period  of  exclusion.  The  Secretary  has 
the  authority  to  determine  what 
circumstances  are  mitigating.  Moreover, 
these  factors  only  relate  to  the  length  of 
the  exclusion.  The  OIG  considers  many 
factors  in  deciding  whether  to  impose  an 
exclusion  in  the  first  place. 

Comment  Some  commenters  felt  that 
the  regulations  should  give  specific 
guidance  as  to  how  aggravating  and 
mitigating  factors  will  be  weighted. 

Response:  We  do  not  intend  for  the 
aggravating  and  mitigating  factors  to 
have  specific  values;  rather,  these 
factors  must  be  evaluated  based  on  the 
circumstances  of  a  particular  case.  For 
example,  in  one  case  many  aggravating 
factors  may  exist,  but  the  subject's 
cooperation  with  the  OIG  may  be  so 
significant  that  it  is  appropriate  to  give 
that  one  mitigating  factor  more  weight 
than  all  of  the  aggravating.  Similarly, 
many  mitigating  factors  may  exist  in  a 
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case,  but  the  acts  could  have  had  such  a 
sigirincant  physical  impact  on  program 
benenciaries  that  the  existence  of  that 
one  aggravating  factor  must  be  given ' 
more  weight  than  all  of  the  mitigating. 
The  weight  accorded  to  each  mitigating 
and  aggravating  factor  cannot  be 
established  according  to  a  rigid  formula, 
but  must  be  determined  in  the  context  of 
the  particular  case  at  issue. 

Comment-  Several  commenters 
expressed  concern  that  certain 
provisions,  such  as  i  1001,102,  provide 
that  it  will  be  an  aggravating  factor  if 
the  acts  underlying  the  exclusion  had  an 
impact  on  programs  or  individuals, 
while  other  sections,  such  as  S  1001.201, 
provide  that  only  if  the  acts  had  a 
signiricant  adverse  impact  will  the 
impact  be  considered  aggravating. 
Commenters  believed  that  this  factor 
should  be  qpnsistently  stated  in  the 
regulations.  In  addition,  commenters 
indicated  that  the  mitigating  factor  in 
§  1001.701,  stating  that  it  will  be 
mitigating  if  the  violations  had  no 
adverse  impact  on  individuals  or  the 
programs,  should  be  changed  to  make  it 
mitigating  if  the  violations  had  no 
significant  adverse  impact 

Response:  An  aggravating  factor  is 
one  that  does  not  automatically  exist  in 
every  case,  but  when  it  does  exist, 
justifies  a  longer  period  of  exclusion. 
Every  case  resulting  in  an  exclusion  will 
involve  circumstances  that  had  an 
impact  on  the  program  or  beneficiaries. 
To  be  an  aggravating  factor,  we  agree 
that  the  impact  must  be  more  than 
minimal,  that  is,  it  must  have  been 
significant,  and  we  have  modified  the 
regulations  accordingly.  With  regard  to 
the  mitigating  factor  set  forth  in 
§  1001.701,  we  have  deleted  that  factor 
since,  on  review,  we  do  not  think  this 
mitigating  factor  would  ever  apply;  we 
believe  that  there  will  be  no  case  where 
there  is  absolutely  no  adverse  impact  on 
individuals  or  the  programs.  We  believe 
that  the  issue  of  the  extent  of  the  harm 
caused  by  a  violation  under  §  1001.701  is 
addressed  by  the  fact  that  it  will  be 
considered  mitigating  if  there  were  few 
violations  and  they  occurred  over  a 
short  period  of  time. 

Comment-  Sections  1001.102, 1001,201, 
and  1001.301  provide  that  it  will  be 
considered  mitigating  if  someone  had  a 
mental,  emotional  or  physical  condition, 
before  or  during  commission  of  the 
offense,  that  reduced  the  individual's 
culpability.  A  commenter  questioned 
whether  it  would  be  mitigating  if  such  a 
condition  developed  after  commission  of 
the  offense. 

Response:  This  factor  was  intended  to 
take  into  account  the  factors  that  might 
reduce  the  offender's  culpability  in 
committing  the  offense,  and 


development  of  a  condition  after  the 
commission  of  the  offense  would  not  be 
relevant.  We  have  also  clarified  that 
such  a  condition  will  only  be  considered 
if  the  court  reached  the  conclusion  that 
such  a  factor  existed  which  reduced  the 
offender's  culpability;  the  mere 
appearance  of  such  an  allegation  in  the 
pre-sentencing  report  would  not  be 
enough.  Moreover,  this  factor  will  not  be 
considered  as  mitigating  if  there  is  an 
ongoing  problem  that  has  not  been 
resolved,  such  that  the  program  and 
their  beneficiaries  continue  to  be  at  risk. 

Comment-  Sections  1001.102, 1001.201, 
1001.301,  and  1001.401  state  that  an 
individual's  or  entity's  cooperation  is  a 
mitigating  factor  if  the  cooperation 
resulted  in  others  being  convicted  or 
excluded  from  Medicare  or  a  State 
health  care  program.  Commenters 
contended  that  cooperation  itself  should 
be  considered  mitigating,  regardless  of 
whether  another  individual  or  entity 
was  sanctioned. 

Response:  As  a  practical  matter,  we 
generally  consider  cooperation  in 
determining  whether  to  impose  a 
permissive  exclusion  at  all.  We  believe, 
however,  that  only  significant 
cooperation  should  be  considered 
mitiigating,  and  the  imposition  of  a 
sanction  as  a  result  of  cooperation 
establishes  that  the  cooperation  was 
significant.  We  believe  the  significance 
of  cooperation  is  more  properly 
evaluated  by  those  in  a  position  to 
utilize  the  information,  rather  than  by  an 
ALJ.  We  have,  however,  modified  the 
regulations  to  provide  that  cooperation 
shall  be  a  mitigating  factor  if  it  led  to 
imposition  of  a  CMP,  in  addition  to 
whether  it  led  to  a  conviction  or 
exclusion. 

Comment-  Commenters  stated  that 
some  aggravating  factors,  such  as  that 
the  acts  resulted  in  loss  of  $1,500  or 
more,  were  committed  over  a  period  of  1 
or  more  years,  and  had  a  significant 
impact  on  the  programs  or  individuals, 
will  likely  exist  in  every  case,  and  thus 
serve  no  purpose  but  to  allow  the  OIG  to 
routinely  increase  the  length  of  the 
exclusion.  Similarly,  commenters 
indicated  that  certain  mitigating  factors, 
such  as  an  individual  or  entity  being 
convicted  of  three  or  fewer 
misdemeanors,  and  the  loss  to  the 
government  or  other  individuals  Or 
entities  being  less  than  $1,500 
(9S  1001.102  and  1001.201),  will  never 
exist.  These  individuals  felt  that  the 
existence  of  3  or  fewer  misdemeanors 
should  be  mitigating  by  itself. 

Response:  We  disagree  with  these 
conunents.  Our  experience  has  shdwn 
that  none  of  the  aggravating  factors 
included  in  these  final  regulations  are 
present  in  every  case.  Moreover,  we 


believe  the  amount  of  the  loss  relates  to 
the  degree  of  risk  to  the  programs,  and 
we  believe  $1,500  is  a  reasonable 
benchmark  for  distinguishing  between 
significant  and  less  significant  risk. 

Comment-  Proposed  8S  1001.102  and 
1001.201  provided  that  it  will  be 
considered  aggravating  if  the  total  loss 
exceeds  $1,500,  and  stated  that  the  total 
amount  of  financial  loss  would  be 
considered,  including  any  amounts 
resulting  from  similar  acts  not 
adjudicated.  Commenters  stated  that 
this  factor  should  not  be  used  since  the 
excluded  party  has  not  been  given  an 
opportunity  to  contest  these  acts. 

Response:  Acts  that  have  not  been  , 
adjudicated  are  not  considered  in 
determining  whether  an  exclusion  must 
or  should  be  imposed.  Other  acts  are 
considered  only  in  determining  the 
length  of  the  exclusion.  We  are  aware  of 
numerous  cases  where  there  is  evidence 
that  an  individual  or  entity  committed 
many  similar  acts  but,  as  a  condition  for 
entering  into  a  plea  agreement,  only  pled 
guilty  to  one  charge.  It  is  part  of  the 
OIG's  responsibility  to  review  all  factors 
surrounding  a  case  to  determine  the 
reasonable  length  of  an  exclusion.  The 
approach  we  have  taken  is  not  unlike 
sentencing  in  the  criminal  context, 
where  a  judge  may  consider  many 
different  acts  of  the  defendant  in  setting 
the  appropriate  sentence,  not  just  the 
ones  that  form  the  basis  for  the 
conviction.  We  have  also  modified  this 
factor  so  that  although  $1,500  will  be 
the  benchmark  of  significant  loss  to  the 
government,  no  specific  monetary  figure 
is  included  for  impact  to  program 
beneficiaries  or  other  individuals,  since, 
to  those  persons,  a  loss  much  less  than 
$1,500  may  be  significant  We  have  also 
deleted  "financial"  from 
S  1001.201(b)(2)(iii)  since  the  financial 
impact  is  dealt  with  in  paragraph 
(b)(2)(i)  of  that  section. 

Comment  Some  commenters 
questioned  whether  the  mitigating  factor 
relating  to  the  loss  to  the  programs  being 
less  than  $1,500  could  apply  if  someone 
pleads  guilty  to  one  offense  which  is 
less  than  $1,500,  where  there  is  evidence 
that  the  individual  committed  offenses 
that  total  greater  than  $1,500. 

Response:  We  are  not  concerned 
about  the  applicability  of  this  factor  to 
plea  bargains,  because  the  factor  states 
that  it  requires  the  consideration  of  not 
only  the  acts  that  resulted  in  the 
conviction,  but  also  similar  acts. 

Comment- Proposed  tS  1001.201 
throu^  1001.801  provided  that  it  will  be 
a  mitigating  factor  if  alternative  sources 
of  the  type  of  health  care  items  or 
services  furnished  by  the  excluded 
individual  or  entity  are  not  available.  A 
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numbo'  fd  conraenten  briieva  that  die 
regutabona  riiOQld  be  modified  (o  atate 
that  it  wiU  be  antigating  if  ahemative 
(ourcea  are  not  rcaaoaak^  available. 

Respooae:  We  believe  tUt  ia  inpticit 
in  the  regulations.  The  pwrpoee  of  Ihia 
mitigating  factor  is  to  protect  ptogiaai 
benefidaries.  and  if  servicet  ere  not 
reasonably  available  to  Ihera  then,  aa  a 
practical  matter,  they  are  not  available. 
Of  course,  in  evaluating  the  factor,  we 
will  look  to  whether  there  are  service 
providers  who  accept  Medicare  and 
Medicaid  patients,  rather  than  awrely 
whether  services  are  available 
generally. 

Comment  Several  coaunenters 
pointed  out  that  the  unavailabitity  of 
alternative  sources  of  the  type  of  health 
care  items  or  services  furnished  by  the 
entity  will  never  be  a  mitigating  factor 
for  HMOs  sanctioned  under  \  1(101.801  if 
non-plan  providers  are  considered 
alternative. 

Response:  An  exclusion  is  remedial 
and  is  designed  to  protect  the  program 
and  its  beneficiaries.  It  is  not  fai  the 
interests  oi  the  beneficiaries  to  include 
in  the  program  an  HMO  that 
substantially  fails  to  provide  necessary 
services.  Thus,  if  another  entity  can 
provide  these  services,  the  medical 
needs  of  the  bene^ciaries  are  met  and 
there  is  no  need  to  keep  the  HMO  in  the 
program.  There  may  be  circimjstances. 
however,  where  unique  services  will 
only  be  provided  by  physicians  who  are 
part  of  the  HMO,  and  this  factor  will,  in 
those  situations,  apply. 

Comment:  Commenters  stated  that  the 
regulations  should  be  consistent  in 
identifying  the  parties  on  whom  the 
impact  of  the  action  will  be  evaluated 
for  purposes  of  determining  the 
existence  of  aggravating  and  mitigating 
factors.  For  example,  proposed 
9  1001.102  provided  that  it  would  be 
aggravating  if  there  was  an  adverse 
impact  on  individuals,  and  S  1001.201 
provided  that  it  would  be  aggravating  if 
there  was  a  s^ificant  adverse  impact 
on  individuals  or  the  program.  One 
commenter  stated  that  these  regulations 
should  be  consistent,  and  that 
considering  effect  on  anyone  besides 
program  benefidaries  is  overly  broad. 

Response:  We  have  modified  the 
regulations  to  provide  that  under  all  of 
these  provisions  we  will  evaluate  the 
impact  on  the  programs,  program 
beneficiaries  and  other  individuals.  H  is 
reasonable  to  consider  the  impact 
conduct  had  on  any  and  aH  persons  in 
determining  whether  program 
benefidariea  are  at  risk. 

CoouRent:  According  to  the  coaoema 
of  some  commenters,  a  prior  sanction 
record  dtonld  serve  aa  an  aggravating 
factor  only  if  there  was  a  pattern  of 


wrongdoing  with  respect  to  Medicare  or 
a  State  healtli  caie  prograas. 

Respome:  We  believe  Aal  a  prior 
sanction  record  is  an  aggravatiaf  factor 
because  it  shows  an  anwUbngnesa  to 
coaq>ly  with  the  law. 

Comment  A  nunber  of  comaiepters 
indicated  that  the  absence  of  a  prior 
record  of  convictioiia  or  other  sanctioos 
shoald  be  a  raitigatiiig  factor. 

Response:  We  dis^ree.  We  do  not 
believe  anyone  deserves  special  credit 
(in  the  form  of  a  reduced  period  of 
exclusion)  ior  doing  what  is  expected, 
that  is,  obeying  the  law. 

Comment  Proposed  |i  1001.501  and 
1001.601  provided  that  it  woold  be 
aggravating  if  the  period  of  license  loss 
or  exclusion  from  participation  set  by 
the  derivative  agency  does  not  take  into 
account  the  impact  that  the  sanctioned 
party's  condoct  had  or  could  have  had 
on  Federal  or  State  health  care 
programs.  One  commeoter  believed  that 
this  factor  is  too  speculative. 

Response:  It  is  the  OIG's 
responsibility  to  assess  all 
circumstances  that  relate  to  the  risk  of 
future  participation  in  the  health  care 
programs. 

Comment  Proposed  {{  1001.501  and 
1001.601  provided  that  mitigating  factors 
would  only  be  considered  if  aggravating 
factors  justify  lengthening  the  exclusion 
beyond  the  time  imposed  by  the 
derivative  agencies.  Some  conunenters 
felt  that  the  regulations  should  allow  for 
consideration  of  mitigating 
circuflTistances  even  in  the  absence  of 
aggravating  circumstances. 

Response:  These  exclusions  rely  on 
the  determination  of  another  agency  that 
has  had  the  opportunity  to  fully  evaluate 
a  situation.  In  most  cases,  we  will 
accept  the  derivative  agency's  length  of 
exclusion  as  controlling  for  Medicare 
purposes,  and  we  do  not  believe  it  is 
appropriate  to  focus  on  issues  that  have 
already  been  considered  in  that  other 
forum.  In  cases  where  we  exercise  our 
independent  discretion  to  extend  the 
length  of  the  exclusion,  it  is  then 
appropriate  to  allow  new  information  to 
be  considered  both  in  favor  of 
lengthening  and  reducing  the  period  of 
exclusion. 

Comment  According  to  some 
commenters'  concerns,  an  individoal't 
financial  condition  is  relevant  and 
should  be  considered  mitigatii^  in 
determining  the  length  of  die  exclusion 
imposed  under  S9  1001.901  or  1001.951. 

Response:  CMPs  and  exclusions  serve 
different  functions.  In  setting  a  CMP,  die 
purpose  is  to  make  an  individiial  or 
entity  pay  for  bad  nunduct  both  to 
compensate  the  govnrunenit  and  deter 
future  similar  conduct  In  cases  where 
the  OIG  imposes  a  CMP  only,  die  OIG 


has  determined  that  tite  program  ia  not 
at  risk  bjr  allowing  the  aanctioned  party 
to  coBtonie  to  participate,  and  it  is  oot  in 
the  interest  of  the  program  and  thea- 
beneficiaries  to  make  dte  penalties  so 
extreme  that  they  ate  other 
uncollectible  ot  act  to  prevent  the 
sanctieaed  party  ^m  being  ab^  to 
afford  to  continue  participating  in  the 
programs.  If  it  ia  determined  th«t 
someone  sho«iid  be  exdvded  from  the 
programs  because  eontinoed 
participation  pats  the  program  at  risk, 
the  fact  dmt  the  exchtsion  may  affect  hie 
or  her  financial  conditioR  is  not  our 
concern;  oor  concern  is  in  protecting  Hie 
programs. 

E.  Part  Mm,  Sabpart  D— Waivers  and 
Effect  of  Exclusion 

1.  Waiver  of  Exclusions 

Comment  One  commenter  stated  that 
in  addition  to  waiving  State  health  care 
program  exdosions  on  behalf  of 
individu^  or  entities  excluded  from 
participation  in  Medicare,  the  CXG 
should  pennit  State  licenswe  authorities 
to  waive  imposition  of  sanctions. 

Response:  Nothing  in  these 
regulations  requires  States  to  take 
particular  licensing  or  disciplinary 
action  against  excluded  providers. 
When  the  OIG  excludes  an  individual  or 
entity  from  participation  in  Medicare,  it 
is  obligated  by  statute  to  notify  State 
licensing  agencies  of  the  exclusion,  and 
to  request  that  appropriate 
investigations  be  mad^and  sanctions 
invoked  in  accordance  with  applicable 
State  law  and  policy  (section  1128(e]  of, 
the  Act).  These  regulations  implement 
that  statutory  provision,  but  do  not 
require  State  licensing  agencies  to  take 
any  specific  action  against  excluded 
providers  (5  1001.2005).  Thus.  State 
licensing  agencies  may  refrain  from 
sanctioning  individuals  or  entities 
excluded  hxtm  Medicare  so  long  as  the 
law  and  policy  within  a  particular  State 
authorizes  the  waiver  of  licensure  or 
disciplinary  sanctions. 

Comment  A  few  conunenters 
requested  that  we  broaden  the 
circumstances  under  i  1001.1801(b)  by 
which  a  request  to  waive  a  permissive 
exdusion  may  be  granted  to  State 
health  care  programs.  The  proposed 
regulation  limited  «vaiver  requests  in -the 
case  of  permisaive  exclusions  to  the 
same  coaditioas  diat  waiver  requests 
are  statntorily  authorized  in  the  case  of 
mandatory  exctuairaia;  that  is,  where  te 
excluded  party  is  the  sole  community 
phyakiaa  or  the  sole  source  of  essential 
speoahied  services  in  a  ccnnraunity. 
One  commenter  stated  that  these 
conditions  for  cansidamg  waiver 
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requests  would  not  ensure  community 
access  to  long  term  care  services,  sudi 
as  nursing  home  placement,  be6ause  the 
existence  of  other  sources  of  long  term 
care  may  not  reflect  the  actual 
availability  of  beds.  Another  commenter 
felt  that  the  criteria  for  assessing  waiver 
requests  should  be  expanded  to  include 
consideration  of  whether  an  exclusion 
would  compromise  beneficiary  access  to 
needed  services.  A  third  commenter 
suggested  that  the  OIG  should  agree  to 
consider  a  waiver  request  whenever  a 
State  health  care  program  can 
demonstrate  that  waiver  would  be  in  the 
public  interest. 

Response:  We  have  consfdered  the 
above  comments,  and  we  agree  that  the 
conditions  for  OIG  consideration  of 
State  health  program  waiver  requests 
under  proposed  S  1001.1801  may  not 
protect  beneficiary  or  other  program 
needs  in  some  instances.  For  example, 
when  a  cardiologist  is  excluded  from  the 
State  health  care  programs,  while  there 
may  be  several  other  physicians  in  the 
community  that  provide  cardiology 
services,  it  may  be  that  none  of  these 
physicians  participate  in  Medicaid.  In 
this  type  of  situation,  imposing  a 
Medicaid  exclusion  would  deprive 
Medicaid  beneficiaries  of  needed 
services,  although  the  excluded  party 
was  not  a  sole  community  physician  or 
sole  source  of  essential  specialized 
services. 

In  order  to  provide  the  OIG  with 
greater  flexibility  to  protect  program 
interests  when  the  imposition  of  an 
exclusion  would  threaten  such  interests, 
we  are  amending  this  provision  in  two 
ways.  First,  as  discussed  earlier  in  this 
preamble,  we  are  modifying  the 
defmition  of  "sole  community 
physician"  by  removing  the  language 
restricting  this  defmition  to  providers 
practicing  in  health  manpower  shortage 
areas  under  42  CFR  part  5.  Second,  we 
are  adding  a  new  paragraph  (c)  to 
§  1001.1801,  to  allow  the  OIG,  at  its 
discretion,  to  waive  imposition  of  a 
permissive  exclusion  when  such  waiver 
would  be  in  the  public  interest. 

Comment:  One  commenter  stated  that 
the  language  in  S  1001.1801(d]  should  be 
changed  to  clarify  that  waiver  would 
apply  only  with  respect  to  those 
programs  for  which  waiver  is 
specifically  requested.  For  example,  if  a 
State  agency  requests  waiver  from  the 
Medicaid  program,  waiver  should  be 
granted  for  that  program  alone,  and  not 
for  the  Maternal  and  Child  Health  Care 
program  (title  V)  or  the  Block  Grants 
program  to  States  (title  XX). 

Response:  We  agree  with  this 
comment,  and  have  modiHed  the 
proposed  S  1001.1801(d).  codified  now  as 
paragraph  (e)  in  these  final  regulations, 


to  clarify  that  if  a  waiver  request  is 
made  with  respect  to  certain  State 
health  care  programs,  it  will  only  apply 
to  those  State  programs.  However, 
under  S  1001.1801(g)  of  this  final  rule,  if 
in  the  course  of  considering  a  waiver 
request  with  respect  to  one  or  more 
State  health  care  programs,  the  OIG 
determines  that  imposition  of  a 
Medicare  exclusion  will  deprive 
Medicare  beneBciaries  of  access  to 
needed  services,  the  OIG  may  waive  the 
Medicare  exclusion  in  conjunction  with 
granting  the  State  program  waiver 
request. 

2.  Scope  and  Effect  of  Exclusion 

In  the  proposed  rule,  we  requested 
comments  on  a  number  of  possible 
approaches  to  implementing  Executive 
Orders  12549  and  12689,  which  provide 
that  debarments,  suspensions,  and  other 
exclusion  actions  taken  by  any  Federal 
agency  will  have  government-wide 
effect.  The  language  that  was  proposed 
would  have  expanded  the  scope  of  these 
exclusions  to  all  Federal 
nonprocurement  health  programs. 

Comment:  There  were  only  two 
commenters  on  the  issue  of  the 
government-wide  effect  of  the 
regulations.  One  agreed  with  the 
expanded  scope  and  the  other  expressed 
the  opinion  that  there  was  no  legal 
authority  for  giving  government-wide 
effect  to  these  sanction  authorities 
which  relate  only  to  Medicare  and  State 
health  programs.  Neither  commenter 
specifically  discussed  the  alternate 
approaches  set  forth  in  the  preamble  to 
the  proposed  rule,  one  of  which  was  to 
provide,  by  regulation,  that  the 
exclusions  will  apply  to  all  Federal 
nonprocurement  programs. 

Response:  We  have  decided  to  adopt 
this  latter  approach.  With  respect  to  our 
legal  authority  for  this  provision,  we 
have  concluded,  in  consultation  with  the 
Department  of  Justice,  that  Executive 
Order  12549  requires  us  to  give 
government-wide  effect  to  all  exclusions 
imposed  under  these  regulations. 
However,  since  the  scope  of  this 
Executive  Order  is  limited  to  Federal 
nonprocurement  programs  and 
activities,  it  does  not  authorize  us  to 
extend  the  government-wide  effect  of 
our  exclusions  to  procurement  programs 
and  activities. 

We  have  also  concluded  that  to  limit 
the  scope  of  the  government-wide  effect 
to  nonprocurement  health  programs  is 
not  authorized  by  the  Executive  Order, 
nor  does  it  comport  with  the  intent  of 
the  order.  Such  an  interpretation  would 
have  anomalous  results.  For  example, 
under  such  a  limited  interpretation,  an 
individual  who  was  convicted  of 
Medicare  fraud,  and  thus  excluded  from 


participation  in  Medicare  and  State 
health  care  programs,  would  still  be 
eligible  to  run  a  Head  Start  Program  or 
receive  a  grant  from  the  Department  of 
Housing  and  Urban  Development  to 
build  low-income  housing, 
notwithstanding  his  or  her  history  of 
defrauding  the  government.  This  is 
exactly  the  sort  of  result  that  the 
Executive  Order  was  designed  to 
prevent. 

We  recognize  that  in  some  situations 
the  government-wide  effect  of  a 
Medicare  exclusion  may  pose  an  undue 
hardship  and  may  be  unnecessary  to 
project  the  integrity  of  government 
programs.  For  example,  if  an  exclusion 
from  Medicare  is  based  on  a  license 
revocation  by  a  State  licensure  board, 
and  the  sole  basis  for  the  revocation  is 
the  incompetence  of  the  physician  or 
other  health  care  professional,  it  might 
be  unfair  to  bar  that  individual  from 
participating  in  Federal  programs 
unrelated  to  the  practice  of  medicine. 
Any  unfairness  in  a  specific  case  may 
be  remedied,  however,  since  paragraph 
2(c)  of  the  Executive  Order  authorizes 
an  agency  head  to  grant  an  exception 
permitting  an  excluded  party  to 
participate  in  a  particular  transaction. 

Comment:  Some  commenters  felt  that 
the  proposed  regulations  unfairiy 
penalized  institutional  providers  who 
employ  excluded  individuals  or  entities. 
For  example,  one  commoner  objected  to 
the  provisions  of  proposed  S  1001.1001, 
authorizing  the  exclusion  of  entities 
owned  or  controlled  in  whole  or  in  part 
by  individuals  sanctioned  under  section 
1128  or  1128A  of  the  Act.  Another 
commenter  felt  that  proposed  regulation 
§  1001.1901(b),  prohibiting  Medicare  and 
State  health  care  program 
reimbursement  for  items  or  services 
furnished  by,  at  the  medical  direction  of. 
or  on  the  prescription  of  an  excluded 
physician,  unfairly  penalized 
institutional  providers  who  employ 
excluded  physicians  in  accordance  with 
contracts  that  cannot  be  terminated 
upon  notice  of  the  exclusion.  The  , 
commenter  stated  that  the  risk  of  legal 
action  by  excluded  providers  or  by  their 
patients  if  ordered  items^or  services 
were  not  furnished  would  make  the 
providers  feel  constrained  to  provide 
such  items  or  services.  The  commenter 
also  believed  that  S  1001.1901(b) 
discriminated  against  institutional 
providers  by  denying  payment  to  these 
facilities  for  items  or  services  ordered 
by  excluded  providers,  but  not  denying 
payment  to  provider-based  physicians 
who  perform  services  in  conjunction 
with  or  related  to  those  performed  by 
excluded  physicians,  e.g.,  an 
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anesthesioicgist  working  with  an 
excluded  surgeon. 

Response:  Both  proposed  |S  1001  .ICXn 
and  1001.1901(b)  were  based  on 
statutory  mandate  (sections  1128(b)(^ 
and  1862(e)(1)(B)  of  the  Act).  To  the 
extent  that  these  provisioos  impoae 
sanctions  against  or  deny 
reimbursement  to,  institutional 
providers  that  employ  excluded 
individuals,  the  Department  has  simply 
implemented  what  Congress  required. 
Moreover,  with  respect  to  the  comments 
that  9  1001.1901(b)  unfairly  penalizes 
institutional  providers,  we  believe  that 
providers  can  structure  their  contracts 
with  physician  employees  so  as  to 
protect  themselves  from  having  to 
continue  an  employment  relationship 
once  they  become  aware  that  a 
physician  has  been  excluded.  Because, 
under  S  1001.1901,  any  person  furnishing 
items  or  services  ordered  or  prescribed 
by  an  excluded  physician  must  know  or 
have  reasons  to  know  of  the  physician's 
exclusion,  the  provision  justly  avoids 
penalizing  facilities  that  employ 
excluded  physicians  unknowingly. 
Under  5  1001.200e(a)(l),  the  Department 
would  give  notice  of  a  physician's 
exclusion  to  any  provider  known  to  be 
employing  the  physician. 

With  respect  to  the  comment  that 
failure  to  provide  services  ordered  by 
excluded  physicians  might  entail  legal 
risk,  we  point  out  that  S  1001.1901  does 
not  prohibit  providers  from  continuing  to 
provide  services  for  legal  or  any  other 
reasons.  The  provision,  which  tracks  the 
statutory  language  of  section 
1863(e)(l)(B}  of  the  Act.  denies  payment 
for  services  furnished  at  the  me(£cal 
(Erection  m-  on  the  prescription  of  an 
excluded  physician.  The  provision 
reflects  the  intent  of  Congress  and  the 
Secretary  that  the  government  not  pay — 
directly  or  indirectly — for  the  services  of 
untrustworthy  individuals  or  entities 
with  whom  the  Department  has 
determined  it  should  cease  doing 
business. 

Finally,  with  respect  to  \hK  coBment 
that  S  10Q1.1901(b)  discriminates  against 
institutional  providers  in  cootrast  to 
other  hospital  based  physidana,  we 
disagree.  Other  hospital  bated 
physicians  who  perfoim  services 
ordered  by  an  excluded  physician  (such 
as  a  radiologist  who  does  X-rays  at  the 
request  of  an  excluded  cardiologist)  will 
be  reimbursed  for  their  own  services, 
not  those  of  the  excluded  physiciaB.  By 
contrast,  institutional  providers  that  bill 
for  items  or  services  furnished  by  or  at 
the  molical  direction  or  on  the 
prescription  m  an  excluded  physician, 
seek  reimbursement  for  it»Da  or 


services  used  or  performed  by,  or  at  the 
direction  of.  the  excluded  physician. 

Farthermore  institutional  providers 
control  and  influence  the  excluded 
physician's  ability  to  continue  serving 
program  beneficiaries  in  ways  that  other 
individual  physicians  simply  cannot. 
Individual  physicians  influence  the 
referral  of  services  in  particular  cases; 
however,  institutional  providers  are  in  a 
position  to  determine  whether  an 
excluded  physician  can  contirnie 
treating  beneficiaries  at  alL  Therefore, 
because  their  control  over  the  abUity  of 
excluded  physicians  to  treat 
beneficiaries  is  far  greater,  we  bebeve  it 
is  reasonable  to  deny  payment  to 
institutional  providers  who  seek 
reimbursement  for  items  or  services 
furnished  by  exdnded  providers. 

Comment  A  few  commenters  were 
concerned  that  both  the  proposed 
regulatory  provisions  governing  the 
effect  of  exclusions  and  exceptions  to 
the  nonpayment  of  claims  for  services  of 
excluded  parties  were  unclear.  For 
example,  one  commenter  pointed  out 
that  the  proposed  rule  should  have 
expressly  stated  that  an  excluded 
individual  or  entity  docs  not 
automatically  become  eligible  to 
participate  in  Medicare  or  State  health 
care  programs  once  the  exdosion  period 
ends.  Other  commenters  were  confused 
about  the  exception  specified  under 
proposed  S  1001.1901(d)ll}— now  being 
codified  as  \  1001.ig01(c)(l)  in  these 
final  regulations — for  payment  of  the 
first  claims  of  part  B  enrolkes  who  ate 
without  notice  of  an  exclaaion.  These 
commenters  were  concerned  that 
excluded  practitioners  could,  under  this 
provision,  avoid  the  impact  of  aa 
exclosion  by  continuing  to  fumirii 
services  to  prograra  benefidaziea.  and 
having  those  beneficiaries  then  snfaoiit 
daims  to  Medicare  for  reimbttnencnL 

Response:  We  agree  that  these 
regulations  should  clarify  that  exduded 
individBals  or  entitiefl  most  be 
reinstated  into  Medicare  or  the  State 
health  care  programs  in  order  to  begin 
partrdpating  hi  these  programs  after  a 
period  of  exchiston  has  lapsed. 
Therefore,  we  are  amending 
§  1001.19OT(bJ  to  clarify  that  die  effect  of 
an  exclusion  lasts  unless  and  ontii  an 
individual  is  reinstated  in  accordance 
with  the  procedures  set  forth  under  part 
1001.  subpart  F. 

With  respect  to  the  payment  of 
enroQees'  first  dakns  for  services 
furnished  by  excluded  providers,  it 
should  be  noted  that  under  section 
184B(gK4)  oi  the  Act.  physidana  and 
suppliers  ate  required  to  complete  and 
suiunit  aD  daims  fonna  for  services 


provided  to  benefidaries  on  or  after 
September  1. 1990. 

We  are  adding  a  new  paragraph  (bj(3) 
to  S  1QC1.1901  to  clarify  that  an  excluded 
individual  or  entity  who  submits  or 
causes  the  submission  of  daims  for 
items  or  services  furnished  during  the 
exdusion  period  is  liable  under  the  CMP 
law  and  criminal  law.  The  Secretary's 
intent  in  paying  the  first  claim  of 
benefieiariea  under  { 1001.1901(c)(1)  is 
not  to  legitimize  excluded  p>artie8 
causing  their  patients  to  submit  claims 
during  the  exclusion  period  (see  The 
Inspector  Gen&al ».  Bemey  R.  Keszler, 
M.D.,  P.A.,  Docket  No.  C-167 
(Departmental  Appals  Board/ Civil 
Remedies  Division)  (November  1, 1990), 
at  28)).  Rather,  the  intent  is  that 
beneficiaries  not  be  forced  to  pay  for 
services  provided  by  someone  whom  the 
benefici»ies  did  not  know  was 
excluded.  Hence,  we  will  pay  the  first 
daim,  and  then  notify  the  beneficiaries 
of  the  exduded  statos  of  the  individual 
or  entity  and  that  further  daims  for 
items  or  services  furnished  by  such 
individual  or  entity  will  not  be  paid. 

F.  Pbrt  1001.  Subpart  E— Notice  and 
Appeals 

1.  Statutory  Authority  and 
Constitutional  Issues 

Comsaent  Several  commenters 
expressed  concern  that  the  proposed 
rule  did  not  a^rd  coeatitutiGnally 
adequate  doe  process  to  individuals  and 
entities  who  are  exduded  from 
pairticipatiao  in  Medicare  and  the  Sute 
health  care  programs.  These 
conmenters  stated  that,  because  the 
inability  to  participate  in  government 
health  care  propams  can  be 
,  profeasioaa}ly  and  finandally 
devastating,  it  would  violate  due 
process  to  exclude  an  tndivichtal  or 
entity  from  pro-am  participation 
without  a  prior  opfNirtunity  to  contest 
the  exdusion.  Some  commenters  fielt 
that  parties  exdwded  Jor  any  reason 
aiitfiorised  under  MMFfPA  should  be 
permitted  to  request  a  hearing  prior  to 
imposition  of  the  exchwion.  Other 
commenters  believed  that  the  0!G 
should  provide  for  snch  a  hearing  prior 
to  imposing  any  of  the  non-derivative 
exdusions.  or  any  exclusions  necessary 
to  safegurd  the  health  or  safety  of 
program  benefidaries. 

Response:  In  accordance  widi  section 
1128({KZ)  of  the  Act  we  provided  for  a 
prior  bearing  in  the  case  of  exdusions 
imposed  under  section  1128(b){7)  for 
violations  of  the  CMP  law  (S  1001.901) 
and  for  kickbacks  and  other  illegal 
activities  under  section  112BS  of  the  Act 
(9  1001.951).  unless  the  he^th  and  safety 
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of  individuals  receiving  services 
warranted  otherwise.  We  have  also 
provided  for  a  prior  hearing  in  the  case 
of  exclusions  imposed  for  violations  of 
Medicare  physician  charge  limitations 
under  §  1001.1801,  and  exclusions 
imposed  for  fraudulent  billing  for 
services  of  an  assistant  during  cataract 
surgery  under  §  1001.1701.  We  have 
done  this  because  the  conduct  involved 
in  these  two  exclusion  authorities 
subjects  an  individual  or  entity  to  a 
CMP  in  addition  to,  or  in  lieu  of,  the 
exclusion  authority  authorized  here,  and 
the  CMP  may  only  be  imposed  after  an 
ALJ  hearing.  We  believe  that 
fundamental  fairness,  as  well  as 
economy  of  resources,  make  a  single 
unified  proceeding  the  appropriate 
mechanism  for  imposing  sanctions 
under  §§  1001.1601  and  1001.1701. 

However,  we  do  not  believe  that  prior 
hearings  would  be  appropriate  for  any 
other  exclusion  authorities  implemented 
in  these  regulations,  and  have  therefore 
provided  for  post-exclusion  hearings  for 
all  exclusion  authorities  except 
§5  1001.901, 1001.951, 1001.1601  and 
1001.1701.  As  we  stated  in  the  preamble 
to  the  proposed  regulations,  case  law 
makes  clear  that  due  process  does  not^ 
require  a  hearing  prior  to  the  imposition 
of  an  exclusion  from  Medicare  or  State 
health  care  programs  (see  Mathews  v. 
Eldridge.  42*  U.S.  319  (1976);  Ram  v. 
Heckler,  792  F.2d  444  (4th  Cir.  1986)). 
When  an  agency  exercises  discretionary 
authority,  due  process  is  satisfied  so 
long  as  the  affected  party  is  given 
"notice  and  an  opportunity  to  respond 
*  *  *  (t)he  opportunity  to  present 
reasons,  either  in  person  or  in  writing, 
why  proposed  action  should  not  be 
taken"  (see  Cleveland  Bd.  of  Education 
v.  LoudermiU,  470  U.S.  532. 105  S.Ct. 
1487, 1495  (1985)).  This  final  rule  reflects 
this  constitutional  principle.  Under 
S  1001.2001,  we  have  provided  for  notice 
and  an  opportunity  to  respond,  in 
writing,  as  well  as  in  person  for  certain 
exclusion  authorities,  in  cases  in  which 
the  OIG's  exercise  of  authority  to 
exclude  individuals  or  entities  is  not 
mandated  by  law.  Thus,  9 1001.2001(a) 
provides  for  issuance  of  a  "notice  of 
intent  to  exclude"  granting  30  days  to 
provide  "documentary  evidence  and 
written  argument  in  response"  prior  to 
imposition  of  (1)  a  permissive  exclusion 
(except  those  imposed  under 
§  §  1001.1301  through  1001.1501  for 
reasons  stated  below)  and  (2)  a 
mandatory  exclusion  imposed  for  more 
than  the  minimum  5  year  period 
required  by  law.  With  respect  to 
exclusions  imposed  under  %\  1001.701 
and  1001  JOl  for  submitting  excessive 
claims  or  for  furnishing  unnecessary 


items  or  services,  as  these  cases 
typically  involve  complicated  issues,  we 
have  maintained  proposed 
9  1001.2001(b).  allowing  for  the 
opportunity  to  present  oral  as  well  as 
written  evidence. 

With  respect  to  the  exclusion 
authorities  implemented  in  §5  1001.1301 
through  1001.1501,  we  have  determined 
that  the  procedures  provided  in 
§  1001.2001(a)  for  notice  and  opportunity 
to  respond  should  not  apply.  Sections 
1001.1401  and  1001.1501  each  involve 
exclusions  based  on  conduct  determined 
to  violate  statutes  regulated  by  other 
divisions  of  the  Department.  Under 
S  1001.1401,  the  OIG  may  exclude  any 
hospital  that  HCFA  determines  has 
substantially  failed  to  comply  with  a 
corrective  action  required  by  HCFA 
under  section  1888(f)(2)(B)  of  the  Act. 
Under  §  1001.1501,  the  OIG  may  exclude 
individuals  whom  PHS  determines  are 
in  default  on  health  education 
scholarship  or  loan  obligations.  The 
exclusion  remains  in  effect  until  PHS 
notifies  the  OIG  that  the  default  was 
cured.  Because  the  OIG  would  impose 
sanctions  under  S  S  1001.1401  and 
1001.1501  only  after  HCFA  or  PHS 
determined  such  action  to  be 
appropriate,  providing  excluded  parties 
an  opportunity  to  respond  to  the  OIG 
would  not  be  meaningful  Thus,  we  have 
not  included  SS  1001.1401  and  1001.1501 
within  the  ambit  of  exclusion  authorities 
covered  imder  fi  1001.2001(a). 

We  also  do  not  provide  for  issuance 
of  a  notice  of  intent  to  exclude  and  the 
opportunity  to  respond  under 
9  1001.2001(a),  in  the  case  of  exclusions 
imposed  under  9  1001.1301.  These 
exclusions  allow  the  OIG  to  exclude  any 
individual  or  entity  that  fails  to  grant 
immediate  access  upon  reasonable 
request  under  (1)  99  1001.1301(a)(1)  (i) 
and  (ii)  to  survey  agencies  or  other 
entities  attempting  to  inspect  health  care 
facilities  in  accordance  with  Medicare 
and  Medicaid  statutory  requirements, 
and  (2)  99 1001.1301(a)(1)  (iii)  and  (iv). 
to  Federal  or  State  investigators  seeking 
to  review  the  individual's  or  entity's 
records  to  detennine  whether  fraud  has 
been  committed  under  a  Federal  or  State 
health  care  program.  Under  proposed 
99  1001.1301(a)(1)  (iii)  and  (iv),  we 
granted  individuals  and  entities  from 
whom  immediate  access  to  documents  is 
.  requested  the  opportunity  to  "provide  a 
compelling  reason"  why  such  records 
cannot  be  produced.  In  the  final  rule,  we 
also  apply  this  provision  in  the  case  of 
facilities  from  whom  immediate  access 
is  requested  in  order  to  conduct  surveys 
or  reviews  under  99 1001.1301(a)(1)  (i) 
and  (ii).  Thus,  these  facilities  will  also 
have  opportunity  to  explain  to  OIG 


officials  why  immediate  access  should 
be  denied,  and  therefore  do  not  need 
additional  opportunity  to  respond  under 
9  1001.2001  (see  9  1001.1301(a)(2)). 

Proposed  9  1001.2001(a)  did  not  apply 
to  mandatory  exclusions  imposed  for  a 
period  exceeding  5  years.  However,  the 
OIG's  authority  under  section  1128(a)  of 
the  Act  to  exclude  a  party  for  more  than 
5  years  is  discretionary,  much  like  the 
OIG's  permissive  exclusion  authorities 
under  section  1128(b)  of  the  Act.  For  that 
reason,  we  have  modified  9  1001.2001(a) 
to  extend  its  application  to  mandatory 
exclusions  imposed  for  periods 
exceeding  5  years.  Consistent  with  our 
longstanding  practice,  for  mandatory 
exclusions  imposed  for  not  more  than 
five  years.  9  1001.2002(a)  provides  for 
issuance  of  a  written  notice  20  days 
prior  to  the  effective  date  of  the 
exclusion. 

2.  Notice  of  Intent  to  Exclude 

Comment:  We  received  a  number  of 
comments  regarding  the  provision 
governing  notice  of  intent  to  exclude 
under  9  1001.2001.  Some  commenters  felt 
that  the  notice  of  intent  to  exclude  under 
9  1001.2001(a)  should  be  by  certified 
mail,  and  that  the  notice  should  be 
deemed  received  on  the  return  receipt 
date,  rather  than  a  presumed  date  of  5 
days  after  the  date  on  the  notice.  One 
commenter  requested  that  we  set  forth 
standards  in  these  regulations  for  how 
the  OIG  would  evaluate  documentary 
evidence  and  written  argument  in 
response  to  a  notice  of  intent  to  exclude, 
and  when  a  hearing  would  be  granted. 

Response:  When  the  OIG  receives 
information  in  response  to  a  notice  of 
intent  to  exclude,  it  evaluates  the 
information  supplied  in  order  to 
detennine  whether,  in  light  of  exigent  or 
mitigating  circuautances  surrounding 
the  conduct  authorizing  the  exclusion, 
justice  requires  permitting  the  individual 
or  entity  to  remain  a  participating 
Medicare  provider.  We  have  modified 
the  language  in  9  1001.2001  to  clarify 
that,  in  maSing  these  determinations,  we 
will  consider  any  evidence  concerning 
whether  the  exclusion  is  warranted  and 
any  related  issues,  such  as  argxunent 
pertaining  to  the  proper  length  of 
exclusion.  The  OIG's  determinations  in 
each  case  depend  on  the  unique 
information  supplied,  and  we  cannot 
reduce  that  process  to  a  imiform  set  of 
standards. 

With  respect  to  the  OIG's  policy  on 
granting  requests  for  a  hearing  under 
9  1001.2001(b),  whenever  a  hearing 
request  is  made  in  conjunction  with  the 
submission  of  documentary  evidence 
and  written  argument  the  request  is 
always  granted. 
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With  respect  to  the  comments  that  we 
send  these  notices  by  certiHed  mail,  the 
OIG  currently  sends  by  certified  mail  all 
notices  relating  to  the  imposition  of 
exclusions,  including  notices  of  intent  to 
exclude  under  S  1001.2001,  notices  of 
exclusion  under  §  1001.2002,  and  notices 
of  proposals  to  exclude  under 
1 1001.2003.  However,  it  is  not 
administratively  feasible  for  the  OIG  to 
await  the  return  of  certified  mail  receipt 
forms  before  proceeding  to  impose 
exclusions.  We  believe  that  a 
presumption  that  notices  are  received 
within  5  days  after  the  date  on  the 
notice  is  both  reasonable  and  legally 
sound.  The  courts  customarily  use 
presumptions  of  this  nature  so  that 
parties  may  consider  particular 
documents  sent  in  the  course  of 
litigation  to  have  been  received  by  a 
date  certain.  In  fact,  the  Federal  Rules  of 
Civil  Procedure  (FRCP)  provide  parties 
with  only  3  extra  days  of  time,  not  5, 
when  notice  is  by  mail  (see  FRCP, 
section  6(e}).  For  these  reasons,  we  are 
retaining  in  the  final  rule  the 
presumption  that  notice  is  received 
within  5  days  of  the  date  on  the  notice. 

3.  Notice  of  Exclusion 

Comment-  One  commenter  objected  to 
the  fact  that,  under  these  regulations, 
individuals  or  entities  excluded  for  5 
years  under  a  mandatory  exclusion 
authority  are  notified  of  the  exclusion 
only  20  days  prior  to  its  effect,  and  do 
not  have  the  opportimity  to  present 
evidence  in  their  defense  prior  to  the 
imposition  of  the  exclusion.  This 
conunenter  suggested  that  even  in 
situations  when  the  OIG  beheved  it  was 
statutorily  obligated  to  impose  an 
exclusion  under  section  1128(a)  of  the 
Act,  there  could  be  a  mistake  of  identity 
or  some  other  reason  why  imposing  an 
exclusion  would  be  improper. 

Response:  Under  this  rule,  no 
exclusion  takes  effect  immediately  upon 
notice  to  the  provider.  Under 
S  1001.2002,  mandatorily  excluded 
individuals  or  entities  are  always 
notified  by  the  OIG  20  days  prior  to  the 
effective  date  of  the  sanction.  This 
period  of  20  days  provides  ample  time 
for  rectifying  any  mistakes  of  identity  or 
similar  errors  before  the  exclusion  takes 
effect.  Furthermore,  if  the  OIG  were  to 
implement  an  exclusion  in  error,  the 
excluded  party  would  be  reinstated 
retroactively. 

4.  Notice  of  Proposal  to  Exclude 

Comment  A  few  commenters 
expressed  concern  about  the  OIG's 
responsibility  under  S  1001.2003(c]  to 
determine  whether  a  threat  to  the  health 
and  safety  of  Medicare  or  State  health 
care  program  beneficiaries  warranted 


imposition  of  an  exclusion  prior  to  the 
completion  an  ALJ  hearing.  One 
commenter  felt  that  the  ALJ.  not  the 
OIG,  should  make  this  determination. 
Another  commenter  felt  that  the 
requirement  under  §  1001.2003(a)(5)  that 
petitioners  notify  the  OIG  of  any 
reasons  why  the  health  and  safety  of 
individuals  do  not  warrant  a  pre-hearing 
exclusion  unfairly  shifted  the  burden  of 
proof  on  this  issue  to  the  health  care 
provider. 

Response:  We  disagree  that 
S  1001.2003(a)(5)  shifts  the  burden  of 
proof.  It  merely  requires  providers  to 
supply  relevant  information  and  any 
defenses  to  assist  the  OIG  in 
determining  whether  an  exclusion 
should  be  imposed  prior  to  a  full  ALJ 
hearing.  We  also  disagree  with  the 
comment  that  an  AL),  rather  than  the 
OIG,  should  make  this  determination. 
The  Department  has  a  responsibility  to 
protect  the  integrity  of  its  programs  and 
to  ensure  that  program  dollars  are  not 
being  paid  to  health  care  providers  who 
pose  a  danger  to  the  health  or  safety  of 
program  beneficiaries.  In  order  to  carry 
out  that  responsibility,  the  Department 
must  be  able  to  sever  its  relationships 
with  such  providers  immediately.  Under 
S9  1001.2001  and  1001.2003,  the  OIG 
would  already  have  solicited  and 
received  relevant  medical  and  other 
information  regarding  a  provider  it 
determined  posed  a  danger  to  the 
programs.  Therefore,  the  OIG,  rather 
than  an  ALJ,  is  in  the  best  position  to 
evaluate  all  material  evidence  in  a 
prompt  manner. 

5.  Notice  to  Third  Parties  Regarding'' 
Exclusion 

Comment  We  received  a  number  of 
comments  on  the  regulatory  provisions 
governing  notice  to  third  parties  of 
exclusions.  Several  commenters  stated 
that,  in  light  of  the  probable  damaging 
effect  of  an  exclusion  on  the 
professional  reputation  of  health  care 
providers,  the  OIG  should  not  notify 
third  parties  of  exclusions  under 
§§  1001.2004  through  1001.2006  until  all 
avenues  of  appellate  review  were 
exhausted.  One  commenter  felt  that  OIG 
should  be  required  under  9  1001.2006  to 
notify  the  National  Practitioner  Data 
Bank  of  exclusions  imposed  under  these 
authorities,  so  that  this  information 
would  be  available  to  all  government 
and  private  agencies  networked  to  this 
health  care  sanctions  data  collection 
organization. 

Response:  The  OIG  has  an  agreement 
with  the  National  Practitioner  Data 
Bank  to  provide  it  with  notices  of  all 
exclusions.  With  respect  to  the  comment 
that  we  should  forego  notification  of 
exclusions  to  third  parties  until 


exclusions  imposed  by  ALJs  are  upheld  - 
on  appeal,  we  believe  this  would 
contravene  legislative  intent.  Under 
sectionll28(e)(l)  of  the  Act,  prompt 
notification  of  these  parties  is  required. 
It  should  be  noted  that  under 
9  1001.3003(a)(3),  prompt  notification  of 
reinstatement  will  be  made  to  those 
agencies  and  organizations  originally 
informed  about  the  exclusion.  We  have 
modified  the  language  in  this  provision 
to  clarify  that  notification  will  be  to  the 
extent  applicable;  that  is,  it  will  be  made 
to  all  entities  originally  notified  about 
the  exclusion  that  are  still  in  business 
or,  with  respect  to  government 
contractors,  still  operating  as  a 
contractor  for  a  government  health  care 
program. 

6.  Appeal  of  Exclusions 

Comment-  A  few  commenters  felt  that 
the  "preponderance  of  the  evidence" 
standard  set  forth  in  9  1001.2007(c]  was 
improper  given  the  potential  harm 
exclusions  cause  providers'  professional 
careers.  One  commenter  was  especially 
concerned  about  the  use  of  this  standard 
in  cases  involving  exclusions  imposed 
under  9  1001.951  for  conduct  violating 
the  criminal  anti-kickback  statute.  One 
commenter  stated  that  the  standard  was 
inconsistent  with  legislative  intent. 

Response:  The  preponderance  of  the 
evidence  standard  is  the  traditional 
standard  of  proof  in  administrative 
hearings,  and.  as  such,  ought  to  be 
applied  in  these  administrative 
proceedings  (see  Delikosta  v.  Califano, 
478  F.  Supp.  640. 643  n.  4  (S.D.N.Y. 
1979)). 

Moreover,  as  we  pointed  out  in  the 
proposed  regulations,  the  legislative 
history  of  MMPPPA  reflects  Congress' 
intent  that  the  preponderance  of  the 
evidence  standard  be  applied  in 
kickback  exclusion  appeals  (see  H.R. 
Rep.  No.  85,  Part  1  at  10  (1987);  H.R.  Rep. 
Part  2,  No.  85  at  9  (1967);  S.  Rep.  No.  109, 
at  10  (1987)). 

Comment-  Several  commenters  felt 
that  9  1001.2007(a)  improperly  limited 
the  issues  upon  which  parties  could 
appeal  an  exclusion  before  an  ALJ. 
Section  1001.2007.1imits  the  issues  on 
appeal  to  whether  (1)  the  statutory  basis 
for  imposing  the  exclusion  exists  and  (2) 
the  length  of  the  sanction  is 
unreasonable.  One  commenter  felt  that 
if  OIG  failed  to  meet  its  notice 
requirements  under  part  1001,  subpart  E, 
this  should  be  a  basis  for  appeal  of  the 
exclusion.  Another  party  felt  that 
providers  convicted  of  program  related 
convictions  in  States  affording  fewer 
due  process  protections  than  those 
granted  under  Federal  law  should  be 
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able  to  attack  the  underlying  conviction 
at  their  hearing  to  contest  the  exclusion. 

Response:  We  have  deliberately 
limited  the  issues  Aat  may  be  appealed 
under  §  1001.2007.  in  keeping  with  the 
authority  under  section  1128  of  the  Act 
delegated  to  the  OIG.  Under  section 
1128(a),  Congress  mandated  that  the 
Secretary  exclude  individuals  and 
entities  convicted  by  States  of  program 
related  crimes,  or  of  crimes  involving 
patient  abuse.  The  OIG,  to  whom  this 
authority  has  been  delegated,  is 
statutorily  obligated  to  implement 
exclusions  whenever  such  convictions 
have  occurred.  The  due  process  afforded 
by  States  in  convicting  their  citizens  is 
not  a  factor  we  are  authorized  to 
consider. 

In  section  1128(b)  of  the  Act  Congress 
authorized  the  Secretary  to  impose 
exclusions  at  its  discrebon  under  the 
various  circumstances  described  in  that 
section.  As  the  Secretary's  delegatee 
under  section  1128.  the  OIG  has  been 
vested  with  that  discretionary  authority. 
Because  the  decision  whether  to  exclude 
an  individual  or  entity  under  section 
1128(b)  is  the  OIG's  alone,  the  ALJ  does 
not  have  authority  to  review  the 
exercise  of  discretion  by  the  OIG  to 
exclude  someone  under  section  1128(b). 
or  to  determine  the  scope  or  effect  of  the 
exclusion.  In  addition,  the  OIG's 
decision  to  exclude  may  not  be 
appealed  under  { 1001.2007. 

The  OIG's  broad  discretion  is  also 
reflected  in  the  language  of 
§  1001.2007(a)(2).  restricting  the  ALJ's 
authority  to  review  the  length  of  an 
exclusion  imposed  by  the  OIG.  Under 
that  section,  the  ALJ's  authority  is 
limited  to  reviewing  whether  the  length 
is  unreasonable.  So  long  as  the  amount 
of  time  chosen  by  the  OIG  is  within  a 
reasonable  range,  based  on 
demonstrated  criteria,  the  ALJ  has  no 
authority  to  change  it  under  this  rule. 
We  believe  that  the  deference 
§  1001.2007(a)(2)  grants  to  the  OIG  iff 
appropriate,  given  the  OIG's  vast 
experience  in  implementing  exclusions 
under  these  authorities. 

With  respect  to  the  comment  that 
failure  to  provide  adequate  notice 
should  be  a  basis  for  appeal  of  an 
exclusion,  we  disagree.  At  most,  it  could 
be  the  basis  for  recalculating  the 
effective  date  of  the  exclusion. 
Moreover,  imder  these  regulations,  all 
excluded  individuals  and  entities  are 
notified  at  least  20  days  before  the  effect 
of  an  exclusion.  To  date,  no  individuals 
or  entities  have  ever  been  excluded 
without  proper  notice.  In  the  unlikely 
event  that  an  individual  or  entity  was 
excluded  without  proper  notice,  the 
OIG,  if  informed  of  the  error,  will  take 
the  steps  necessary  to  ensure  protection 


of  the  excluded  party's  opportunity  to  be 
heard,  and  appeal  rights. 

G.  Part  1001,  Subpart  F— Reinstatement 
Into  the  Programs 

Comment  Various  commenters 
believed  that  the  reinstatement 
procedures  set  forth  in  ttie  proposed 
regulations  are  unconstitutional.  Some 
of  these  commenters  felt  that  the 
provision  authorizing  the  OIG  to  deny 
reinstatement  without  the  possibility  of 
review  is  a  denial  of  due  process  in 
violation  of  the  Fifth  Amendment. 
Others  felt  that  the  provisions 
authorizing  the  OIG  to  consider 
evidence  of  conduct  occurring  before  the 
date  of  the  exclusion  violates  an 
individual's  First  Amendment  right  to 
privacy. 

Response:  The  provisions  of  the 
proposed  regulations  setting  forth  the 
reinstatement  procedures  merely 
implement  the  authority  given  to  the 
Department  by  Congress.  Section 
1128(g)  of  the  Act  specifically  provides 
that  termination  of  an  exclusion  is  not 
automatic,  and  grants  the  Secretary  the 
authority  to  promulgate  regulations 
setting  fordi  the  procedures  for  applying 
to  the  Department  for  reinstatement. 

Further,  the  legislative  history  to 
MMPPPA  makes  it  clear  that  the 
Secretary  has  the  discretion  to  grant  or 
deny  a  request  for  reinstatement,  and 
provides  that  the  decision  is  not  subject 
to  administrative  or  judicial  review: 

The  Committee  bill  ma'mtains  current  law 
by  providing  that  the  decision  of  whether  or 
not  to  grant  an  applicant's  request  for 
reinstatement  is  vested  by  law  in  the 
Secretary's  discretion  and  thus  ii  not  subject 
to  judicial  review.  (House  Report  100-85, 
supra  at  13.) 

Concerning  the  OIG's  consideration  of 
an  excluded  individual's  conduct  prior 
to  the  date  of  the  notice  of  exclusion, 
section  1128(g)  of  the  Act  states  that: 

the  Secretary  may  terminate  the  exclusion  if 
the  Secretary  determines,  on  the  basis  of  the 
conduct  of  the  applicant  which  occurred  after 
the  date  of  the  notice  of  exclusion  or  which 
was  unknown  to  the  Secretary  at  the  time  of 
the  exclusion  *  *  *  (emphasis  added) 

Thus,  consistent  with  the  statute  and 
its  legislative  history,  the  OIG  is 
authorized  to  consider  conduct  of  the 
individual  or  entity  occtirring  prior  to 
the  date  of  the  notice  of  exclusion, 
provided  the  OIG  was  not  aware  of  such 
conduct  at  the  time  of  the  exclusion,  as 
provided  in  S  1001.3002  of  the  proposed 
regulations. 

Under  section  1128(g).  the  decision 
whether  to  reinstate  individuals 
excluded  from  the  Medicare  and  State 
health  care  programs  is  vested  by  law  hi 
the  Secretary's  discretion  and  is  not 


subject  to  judicial  review.  Prior  to  the 
passage  of  MMPPPA.  reinstatement 
decisions  were  not  subject  to 
administrative  or  judicial  review.  When 
it  enacted  MMPPPA.  Congress  indicated 
that  it  did  not  expect  the  Department  to 
change  current  legal  procedures  for 
reinstatement  (see  H.R.  Rep.  No.  85,  Part 
1,  at  13,  H.R.  Rep.  No.  85,  Part  2,  at  13). 
liius.  we  believe  that  Congress,  in 
section  1128(g)  of  the  Act.  did  not  intend 
to  provide  for  administrative  or  judicial 
review  for  reinstatement  decisions. 
Under  section  1128(g),  the  Department  is 
authorized  to  determine  whether  a 
previously  excluded  individual  or  entity 
can  now  be  trusted  to  do  business  with 
the  Government  honestly  and  fairly. 
Because  of  its  vast  experience 
administering  sanctions  against  health 
care  providers,  the  OIG  is  in  a  better 
position  than  the  ALJs  to  make  these 
determinations.  We  have  added 
paragraph  (f)  to  i  1001.3002  to  clarify 
that  ALJs  are  not  authorized  to  reinstate 
excluded  individuals  or  entities  under 
these  regulations. 

Comment-  One  commenter  expressed 
concern  about  the  provision  in 
S  1001.3004(b)  that  subsequent  requests 
for  reinstatement  following  an  initial 
denial  will  not  be  considered  for  one 
year.  This  commenter  felt  that  there  may 
be  instances  when  a  year  is  not 
sufficient  time  for  the  OIG  to  determine 
whether  the  criteria  governing 
reinstatement  under  S  1001.3002(a)  have 
been  met. 

Response:  We  agree  that  a  year  may 
be  insufficient  for  purposes  pf  assessing 
whether  the  conduct  for  which  the 
provider  was  excluded  is  likely  to  recur, 
or  whether  the  provider  meets  the  other 
criteria  set  forth  under  i  1001.3002(b). 
For  example,  a  physician  excluded 
under  section  1128(b)(4)  of  the  Act  for 
reasons  bearing  upon  his  or  her 
professional  competence  may  have 
moved  to  a  different  jurisdiction  to 
begin  practicing  again  just  prior  to  his  or 
her  initial  request  for  reinstatement.  In 
that  case,  if  the  OIG  were  required  to 
consider  a  new  request  within  a  year 
following  the  denial  of  the  initial 
request  that  might  be  insufficient  for 
purposes  of  determining  whether  the 
provider  had  remamed  incompetent  or 
was  deserving  of  reinstatement.  For  that 
reason,  we  are  modifying  1 1001.3004(b) 
to  state  that  after  a  denial  of 
reinstatement  a  subsequent  request  will 
not  be  considered  for  at  least  one  year. 

H.  Part  1002— State-Initiated  ExduaJont 
From  Medicaid 

Comment  One  commenter  was 
concerned  that  Ae  regulations  violate 
the  Social  Security  Act  and  the  Fifth 
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amendment  right  to  due  process, 
because  they  invite  States  to  add 
punishments  beyond  those  authorized 
by  Federal  law. 

Response:  This  comment  appears  to 
refer  to  S  1002.2(b).  which  simply  states 
that  nothing  in  the  regulations  limit  a 
State's  own  authority  to  exclude  an 
individual  or  entity  ti'om  Medicaid  for 
any  reason  or  period  authorized  by 
State  law.  State  agencies  may  prosecute 
and  sanction  providers  on  their  own 
initiative  when  State  law  authorizes 
them  to  do  so.  Nothing  in  section  1128(d) 
of  the  Act  or  its  legislative  history 
indicates  that  the  Federal  statutory 
provisions  governing  the  length  of 
exclusions  were  intended  to  supplant 
State  law  provisions  governing 
exclusions  from  State  health  care 
programs.  In  fact,  section 
1128(d)(3)(B)(ii)  provides  that  "a  State 
health  care  program  may  provide  for  a 
period  of  exclusion  which  is  longer  than 
the  period  of  exclusion  under  title  XVin 
(Medicare)." 

Comment:  Several  conunenters 
expressed  their  opposition  to 
S§  1002.210, 1002.212.  and  1002.213 
through  1002.215  of  the  proposed 
regulations.  These  provisions  set  forth 
procedural  safeguards  to  be  followed  by 
the  States  when  excluding  an  individual. 
The  commenters  believed  that  a  Federal 
agency  should  not  promulgate 
regulations  that  require  a  State  to  carry 
out  administrative  tasks  that  are  not 
specifically  set  out  in  the  underlying 
statute. 

Response:  In  accordance  with  section 
1902(p)(l)  of  the  Act,  State  Medicaid     * 
agencies  have  the  authority  to  initiate 
exclusions  of  individuals  or  entities  who 
could  be  excluded  from  Medicare  by  the 
Federal  government  under  sections  1126, 
1128A  or  1866(b)(2)  of  the  Act.  The 
Department  is  authorized  to  require 
State  agencies  to  develop  mechanisms 
for  implementing  and  terminating 
exclusions  imposed  under  these 
authorities.  Under  section  1902(a)(39)  of 
the  Act,  which  sets  forth  the 
requirements  for  State  Medicaid  plans, 
the  State  programs  are  obligated  to 
"provide  that  the  State  agency  shall 
exclude  any  specified  individual  or 
entity  from  participation  *  •  *  when 
required  to  do  so  pursuant  to  section 
1128  or  section  1128A."  In  addition, 
section  1902(a)(4)  of  the  Act  states  that 
plans  must  provide  "such  methods  of 
administration  *  *  *  as  are  found  by  the 
Secretary  to  be  necessary  for  the  proper 
and  efficient  operation  of  the  plan." 
These  provisions  clarify,  by  statute,  that 
we  may  require  States  to  adopt  certain 
administrative  procedures  when  they 
impose  exclusions  at  the  direction  of  the 


Secretary  under  the  Secretary's 
exclusion  or  CMP  authorities. 

Furthermore,  when  an  individual  or 
entity  has  been  excluded,  suspended,  or 
otherwise  sanctioned  by  a  State 
Medicaid  agency,  the  OIG  is  authorized 
to  exclude  that  individual  or  entity  from 
Medicare  and  all  State  health  care 
programs  in  accordance  with  section 
1128(b)(5)  of  the  Act,  that  is,  to 
"piggyback"  onto  the  State-initiated 
exclusion  an  additional  nationwide 
exclusion  from  Medicare  and  all  State 
health  care  programs.  Thus,  the  OIG's 
exclusion  is  based  upon  a  State  agency's 
determination  that  a  provider  is  unfit  to 
participate  in  their  State  Medicaid 
program.  In  making  that  determination, 
the  agency  must  afford  the  provider 
certain  minimum  due  process  safeguards 
before  effectuating  the  exclusion,  such 
as  notifying  the  provider  of  the  proposed 
exclusion  and  the  basis  therefore,  and 
giving  the  provider  a  chance  to  respond 
to  the  allegations  against  them  either  in 
person  or  in  writing.  We  received 
comments  from  one  State  agency  stating 
that  many  or  most  States  already  have 
due  process  safeguards  built  into  their 
exclusion  process.  However,  as 
discussed  above,  because  the 
administrative  procedures  followed  in 
State-initiated  exclusions  may  impact 
upon  the  OIG's  authority  to  initiate 
exclusions  under  section  1128(b](5],  we 
believe  it  is  important  to  insure  that  all 
States  have  minimimi  due  process 
safeguards  in  effect  when  initiating 
exclusions  from  State  Medicaid 
programs.  We  believe  the  administrative 
procedures  set  forth  in  the  regulations 
provide  such  safeguards.  In  fact,  they 
are  based  on  the  OIG's  own  procedures 
for  initiating  exclusions.  Finally,  in 
addition  to  the  reasons  set  forth  above, 
we  believe  the  fact  that  Medicaid  is  a 
joint  State  and  Federally-funded 
program  supports  the  OIG's  authority  to 
set  forth  in  regulations  administrative 
procedures  to  be  followed  in  State- 
initiated  exclusions.  Accordingly,  we 
are  not  adopting  the  comments  on  this 
issue. 

Comment:  In  accordance  with 
S  1002.230(a)  of  the  proposed 
regulations,  the  State  Medicaid  agency 
is  required  to  notify  the  OIG  "whenever 
a  State  or  local  court  has  convicted  an 
individual  who  is  receiving 
reimbursement  under  Medicaid  of  a 
criminal  offense  related  to  participation 
in  the  delivery  of  health  care  items  or 
services  of  the  Medicaid  program."  One 
MFCU  pointed  out  that  they  routinely 
notify  the  OIG  when  they  6biaxa  State 
convictions.  The  comment  from  the 
MFCU  stated  that  in  order  to  avoid 
having  both  the  MFCU  and  the  State 


agency  report  to  the  OIG  on  the  same 
convictions,  proposed  9  1002.230  should 
be  revised  to  add  the  following  language 
at  the  end  of  the  last  sentence  in 
paragraph  (a):  "*  *  *  except  when  the 
State  MFCU  has  so  notified  the  OIG." 

Response:  We  have  adopted  the 
MFCU's  conmient.  and  have  revised 
9  1002.230(a)  accordingly. 

Comment:  One  commenter  stated  that 
the  different  definitions  of  the  term 
"exclusion"  in  99 1002.203(b)  and 
1002.211  is  confusing  because  it  implies 
that  an  exclusion  under  subpart  &— 
Mandatory  Exclusions— is  different  than 
an  exclusion  under  subpart  C — 
Permissive  Exclusions.  This  commenter 
suggested  putting  a  general  definition  of 
"exclusion"  in  9  1001.2,  Definitions. 

Response:  The  definition  of  the  term 
"exclusion"  set  forth  in  9  1002.203(b) 
pertains  tc subpart  B  of  the  regulations, 
which  implements  section  7  of  Public 
Law  100-93  governing  mandatory 
exclusions  by  State  agencies.  Section  7 
of  Public  Law  100-93  provides  that  in 
order  for  a  State  to  receive  payments  for 
medical  assistance  under  section  1903(a) 
of  the  Act,  with  respect  to  payments  the 
State  makes  to  a  HMO  or  to  an  entity 
furnishing  services  under  a  waiver 
approved  under  section  1915(b)(1),  the 
State  must  exclude  from  participation 
such  an  entity  if  it  could  be  excluded 
under  section  1128(b)(8)  of  the  Act,  or  if 
it  had  a  substantial  contractual 
relationship  with  an  individual  or  entity 
that  could  be  excluded  under  section 
1128(b)(8).  For  the  narrow  purpose  of 
implementing  an  exclusion  under 
section  7  of  Public  Law  100-93, 
9  1002.203  points  out  that  an  exclusion 
includes  the  refusal  to  enter  into  or 
renew  a  participation  agreement,  or  the 
termination  of  such  an  agreement,  with 
the  excluded  entity.  In  part  1002,  subpart 
B  is  entirely  separate  fit)m  subpart  C, 
which  pertains  to  permissive  exclusions. 
Section  1002.211  defines  the  term 
"exclusion"  for  purposes  of  subpart  C. 
In  contrast  to  9  1002.203(b)  of  subpart  B, 
in  which  the  definition  of  "exclusion" 
focuses  on  a  contract  agreement 
between  a  State  and  an  HMO  or  an 
entity  furnishing  services  under  a 
waiver  by  way  of  contract,  9  1002.211  is 
broader  in  that  it  applies  to  all 
individual  and  entities,  and  focuses  on 
the  withhold  of  payments  rather  than 
the  status  of  an  agreement.  Since  the 
two  different  definitions  are  unique  to 
the  subparts  in  which  they  are  set  forth. 
we  have  chosen  not  to  adopt  the 
commenter's  recommendation  to 
consolidate  them  under  one  definitional 
section. 

Comment:  One  commenter  suggested 
changing  9  1002.2(b)  to  read:  "Nothing 
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contained  in  this  part  should  be 
construed  to  limit  a  State's  own 
authority  to  exclude  an  individual  or 
entity  from  Medicaid  for  cause  for  any 
period  authorized  by  State  law." 

Response:  We  are  not  adopting  this 
comment.  Section  1002.2(b)  as  it  is 
written  simply  provides  that  nothing 
contained  in  part  1002  implementing  the 
Federal  statute  limits  the  State's 
authority  under  State  law  to  exclude  an 
individual  or  entity.  It  is  up  to  the 
various  courts  and  legislative  bodies  to 
interpret  how  the  individual  States  may 
apply  the  authority  given  to  them  under 
State  law,  not  the  OIG.  Further,  it  would 
be  inappropriate  for  the  OIG  to  define 
on  behalf  of  State  agencies  the  terms  of 
their  agreements  with  health  care 
providers. 

Comment:  One  commenter  expressed, 
concern  that  the  term  "agent"  as  used  in 
S  1002.3(c)  is  very  broad  and  may  allow 
Medicaid  agencies  to  unfairly  exclude 
certain  providers. 

Response:  The  final  regulations 
include  a  definition  of  the  term  "agent" 
modeled  after  the  definition  set  forth  in 
the  HCFA  regulations  (42  CFR  455.100). 
implementing  sections  1124(a)(3)  and 
1126  of  the  Act  and  which  ties  into  the 
OIG's  exclusionary  authority  under 
section  1128(b)(8)  of  the  Act.  Section 
1002.3(c)  parallels  section  1128(b)(8)  of 
the  Act,  giving  State  agencies  the  same 
authority  as  the  Federal  government  to 
exclude  an  entity  controlled  by  a 
sanctioned  individual.  The  final 
regulations  define  "agent"  as  anyone 
who  has  the  express  or  implied 
authority  to  obligate  or  act  on  behalf  of 
an  entity.  As  discussed  above,  we 
intend  for  this  definition  to  mainly  cover 
agency  relationships  where  the  agent 
has,  or  is  able  to  have,  a  significant  role 
in  the  entity. 

/.  Part  1003— Civil  Money  Penalties  and 
Exclusions 

1.  General  Comments 

Comment-  Several  commenters 
expressed  concern  about  the  application 
of  S  1003.114,  which  relates  to  the 
applicabihty  of  the  doctrine  of  collateral 
estoppel  to  CMP  proceedings.  One 
commenter  believed  that  there  caimot 
be  a  "final  determination"  for  piuposes 
of  collateral  estoppel  until  a  party  has 
exhausted  all  of  his  or  her  available 
appeal  rights.  Another  commenter  felt 
that  the  collateral  estoppel  doctrine 
should  only  apply  when  the  prior 
proceeding  was  a  judicial  or 
administrative  proceeding  with 
sufiTicient  safeguards  to  protect  against 
bias  or  error.  A  third  commenter  stated 
that  the  regulations  should  require  that 
the  issue  decided  hi  the  prior  proceeding 


must  be  identical  to  the  one  at  issue  in 
order  for  collateral  estoppel  to  apply. 

Response:  Section  1003.114  sets  forth 
the  basic  doctrine  of  collateral  estoppel. 
In  order  to  safeguard  the  due  process 
rights  of  respondents  in  CMP 
proceedings,  we  intend  to  apply 
S  1003.114  in  full  accordance  with 
reo^piized  legal  standards.  However, 
we  do  not  feel  this  is  the  appropriate 
fonmi  to  adch^ss  discrete  legal  issues 
relating  to  the  appUcation  of  the 
collateral  estoppel  doctrine.  Rather,  we 
believe  that  the  legal  issues  raised  by 
the  commenters  may  be  best  addressed 
on  a  case-by-case  basis  as  they  arise,  so 
that  the  ALJs  can  objectively  dispose  of 
them  in  accordance  with  the  governing 
law  and  the  facts  of  each  case.  Thus,  we 
have  chosen  not  to  revise  §  1003.114  as 
the  commenters  had  requested. 

Comment:  One  commenter  felt  that 
S  1003.109(a)(5)  should  be  expanded  to 
include  the  right  to  request  an  extension 
of  time  to  respond  to  the  OIG's  notice  of 
proposed  determination  beyond  the  60 
days  set  forth  in  that  provision. 

Response:  In  S  1005.2  of  this  final  rule, 
we  have  provided  a  60-day  period  in 
which  a  petitioner  or  respondent  in  any 
exclusion  or  CMP  proceeding  may 
request  a  hearing.  This  is  a  change  from 
the  rules  that  previously  applied  to  CMP 
cases.  Under  S  1003.109  of  the  prior 
regulations,  respondents  were  entitled 
to  only  30  days  in  which  to  request  a 
hearing,  but  also  in  which  they  could 
request  an  extension  of  that  30-day 
period  for  "good  cause."  In  practice,  the 
OIG  never  granted  an  extension  of  more 
than  30  additional  days.  Thus,  the 
maximum  period  in  which  to  respond 
never  exceeded  60  days. 

We  have  decided  to  simplify  the 
process  for  all  concerned  by  entitling  all 
respondents  to  60  days  in  which  to 
request  a  hearing.  We  are  thereby    . 
doubling  the  usual  period  of  time 
previously  available  to  respondents, 
while  eliminating  the  labor  involved  in 
generating  "good  cause"  requests  and 
responding  to  them.  Section 
1003.109(a)(5)  of  this  rule  now  merely 
requires  the  notice  of  proposed 
determination  for  CMP  cases  to  include 
the  60-day  timeframe  set  forth  in 
9  1005.2.  Therefore,  no  change  in  this 
section  is  appropriate. 

Comment-  We  received  comments  to 
the  effect  that  the  OIG  should  not  be 
limited  to  considering  the  mitigating 
factors  set  forth  in  S9 1003.106  (b)(1)  and 
(b)(2).  but  rather,  the  OIG  and  the  ALf 
should  be  able  to  consider  any  factors 
that  may  be  mitigating. 

Response:  In  accordance  with 
S  1003.10e(a)(5).  in  determinmg  the 
amount  of  any  CMP  or  assessment,  the 
Department  must  take  int3  account 


"such  other  matters  as  justice  may 
require."  This  catch-all  phrase  ahvady 
allows  the  OIG  and  the  AL|  to  consider 
any  other  mitigating  factors  that  may 
exist 

Comment-  Some  conunenters 
expressed  confusion  regarding  the  effect 
of  the  Supreme  Court's  decision  in 
United  States  v.  Halper  on  the  scope  of 
damages  that  the  Inspector  General  may 
recover  in  CMP  cases. 

Response:  The  courts  have  recognized 
that  civil  penalty  statutes  entitle  the 
government  to  recover  full 
compensation  for  its  damages,  and  that 
ordinarily,  application  of  a  statutory 
"fixed  penalty  plus  double  damages" 
provision  does  no  more  than  make  the 
government  whole  [United  States  v. 
Halper.  109  S.Ct.  1892, 190a  1902  (1989); 
Rex  Trailer  Co.  v.  United  States.  350 
U.S.  148, 152-154.  76  S.Ct.  219,  222 
(1956)).  This  is  due,  in  part,  to  the  fact 
that  the  government's  losses  involve 
more  than  merely  the  amount  disbursed 
on  account  of  false  or  improper 
Medicare  or  Medicaid  claims  [Mayers  v. 
United  States  Department  of  Health  and 
Human  Services.  806  F.  2d  995.  999  (11th 
Cir.  1986)).  In  CMP  cases,  the 
government's  damages  typically  include, 
in  addition  to  actual  improper  payments 
made,  (1)  costs  of  detection, 
investigation  and  prosecution  of  fraud, 
(2)  diversion  of  scarce  resources  from 
the  direct  provision  of  health  services, 
and  (3)  loss  of  public  confidence  in  the 
integrity  of  Medicare  or  State  health 
care  programs,  and  in  the  government's 
abiUty  to  properly  manage  them  [The 
Inspector  General  v.  Harold  Chapman 
and  Autumn  Manor,  Inc.,  No.  C-5  (1985), 
affd.  Chapman  v.  Department  of  Health 
and  Human  Services,  821  F.  2d  523,  528 
(10th  Cir.  1987);  Mayers,  supra  at  999). 

We  have  modified  the  guidelines 
under  99  1003.106  (c)  and  (d)  for 
determining  appropriate  monetary 
sanctions  in  order  to  codify  existing 
case  law  governing  the  process  of 
determining  penalties  and  assessments 
under  the  CMP  law.  We  have  clarified 
that  the  United  States  or  any  State 
government  is  entiUed  to  full 
compensation  for  any  damages  and 
costs  arising  from  CMP  violations.  We 
have  specifically  identified  the  costs  of 
investigation,  prosecution  and 
administrative  review  as  amounts  to  be 
taken  into  account  in  determining 
appropriate  monetary  sanctions.  Finally. 
we  have  converted  the  guidelines  imder 
9  1003.106  to  binding  rules,  except  to  the 
extent  that  their  application  in  a 
particular  case  could  result  in  an 
amount  that  exceeds  constitutional 
limitations.  This  final  modification 
reflects  the  intent  of  the  original 
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regulations  that  the  latitude  inherent  in 
the  non-binding  guidelines  is  meant  only 
to  "provide  for  the  exceptional  case"  (48 
FR  38827,  August  26, 1983). 

Under  this  approach,  the  ALI  must 
compute  the  amount  of  the  penalty  and 
assessment  in  accordance  with  the 
guidelines  set  forth  in  { 1003.106.  and 
then  make  a  determination  as  to 
whether  that  amount  exceeds 
constitutional  limits.  Should  the  AL) 
determine  that  the  prescribed  amount  is 
excessive  and  violative  of  the 
constitution,  the  ALJ  would  be  required 
to  explain  the  reasons  for  that 
conclusion.  The  AL]  would  then  be 
authorized  to  reduce  the  amount,  but 
only  to  the  point  where  the  amount  was 
no  longer  constitutionally  impermissible. 
Both  the  determination  that  the  amount 
computed  under  the  regulations  was 
constitutionally  infirm  and  the  amount 
of  the  required  reduction  would  be 
subject  to  administrative  and  judicial 
review. 

Comment-  With  regard  to  1 1003.102  of 
the  proposed  regulations,  one 
conunenter  wished  to  know  under  what 
circumstances  a  person  "should  have 
known"  that  a  claim  was  false  or 
fraudulent,  or  not  provided  as  claimed. 

Response:  Congress  has  indicated  that 
the  "should  know"  standard  of 
knowledge  under  section  1128A  of  the 
Act  places  upon  Medicare  and  Medicaid 
providers  the  duty  to  ascertain  the  truth 
and  accuracy  of  claims  submitted  by 
them: 

Providers  who  bill  the  Medicare,  Medicaid 
and  MCH  programs  have  an  affirmative  duty 
to  ensure  that  the  claims  for  payment  which 
they  submit,  or  which  are  submitted  on  their 
behalf  by  billing  clerks  or  other  employees, 
are  true  and  accurate  representations  of  the 
items  or  services  actuaUy  provided.  (H.  Rep. 
No.  100-391, 100  Cong.,  2d  Sess.,  pp.  530-533 
(1S87]] 

Thus,  under  the  "should  know" 
standard  of  liability,  the  duty  to 
ascertain  the  truth  and  accuracy  of  a 
claim  exists  at  all  tunes.  Further,  the 
"should  have  known"  standard  has  been 
interpreted  as  subsuming  reckless 
disregard  for  the  consequences  of  a 
person's  acts,  as  well  as  negligence  in 
preparing  and  submitting  or  in  directing 
the  preparing  and  submitting  of  claims 
(see  Mayers  v.  U.S.  Department  of 
Health  and  Human  Services,  806  F.2d 
995  (11th  cir.  1986),  cert  denied.  484  U.S. 
822  (1987);  The  Inspector  General  v. 
Edward/.  Petnii,,  Jr.,  MS).,  and  the  Eye 
Center  of  Austin.  Docket  No.  C-147  (Oct 
10. 1990).  pg.  42)). 

Further  guidance  as  to  the  meaning  of 
"should  have  known"  can  be  found  in 
the  Restatement  of  Torts  (2d)  at  section 
12  (1965): 


UMI 


The  words  "should  know"  are  used 
throu^out  the  Restatement  *  *  *  to  denote 
the  fact  that  a  person  of  reasonable  prudence 
and  intelligence  or  of  the  superior  intelligence 
of  the  actor  would  ascertain  the  fact  in 
question  in  the  performance  of  this  duty  to 
another,  or  would  govern  his  conduct  upon 
the  assumption  that  such  fact  exists.  (See  In 
the  Case  of  the  Inspector  General  v.  Coraxon 
C.  Hobbs.  M.D.,  Decision  of  AL)  Charles  E. 
Stratton.  Docket  No.  C-«5  (December  5. 1989). 
pg.  27,  citing  the  restatement) 

Whether  a  health  care  provider  or 
practitioner  "should  have  known"  that 
an  item  or  service  has  not  been  provided 
as  claimed  or  that  a  claim  is  false  or 
fraudulent  is  fact  intensive,  and  will 
therefore  be  determined  on  a  case-by- 
case  basis. 

2.  Other  Crimes,  Wrongs,  or  Acts  as  an 
Aggravating  Circumstance 

As  mentioned  in  the  preamble  to  the 
proposed  regulations,  we  solicited 
comments  on  whether  it  would  be 
appropriate  to  include  a  provision  in  the 
regulations  stating  that  proof  of  "other 
crimes,  wrongs,  or  acts"  is  an 
aggravating  circimistance  in  OIG 
sanction  cases. 

Comment:  We  received  one  comment 
objecting  to  the  inclusion  of  such  a 
provision.  The  commenter  believed  that 
the  mere  existence  of  a  prior  wrongful 
act  should  not  serve  as  an  aggravating 
factor  if  that  act  were  unrelated  to  the 
Medicare  or  Medicaid  program. 

Response:  We  have  decided  to  add 
into  the  final  regulations  a  new 
S  1003.106(b)(4).  "Other  Wrongful 
Conduct."  This  provision  makes  it  an 
aggravating  factor  if  the  OIG  proves  that 
a  respondent  engaged  in  wrongful 
conduct,  other  than  the  conduct  at  issue, 
relating  to  government  programs  or  in 
connection  with  the  delivery  of  a  health 
care  item  or  service.  Although  the  OIG 
anticipates  that  the  wrongful  conduct 
raised  for  purposes  of  this  provision  will 
be  Medicare  and  Medicaid-related. 
there  may  be  wrongful  conduct  that  is 
unrelated  to  Medicare  and  Medicaid 
that  is  considered  to  be  aggravating, 
such  as  where  a  respondent  has  proved 
himself  or  herself  to  be  untrustworthy  in 
deaUng  with  other  government 
programs.  The  OIG  may  present 
evidence  of  "other  wrongful  conduct"  as 
an  aggravating  factor  even  if  such 
conduct  was  not  specifically  mentioned 
in  the  notice  of  proposed  determination 
initiating  the  CMP  proceeding. 

In  accordance  with  S  1003.106(b)(4), 
"other  wrongful  conduct"  includes  but  is 
not  limited  to,  evidence  that  the  conduct 
for  which  the  OIG  is  seeking  civil 
sanctions  is  part  of  a  larger  pattern  or 
scheme  of  the  same  or  similar  wrongful 
conduct.  For  example,  the  OIG  has 
evidence  to  show  that  an  individual 


submitted  200  false  claims.  The  OIG 
only  initiates  an  CMP  action  based  on 
100  of  those  claims  because  the  statute 
of  limitations  has  run  on  the  100  claims 
remaining.  In  accordance  with 
S  1003.106(b)(4).  the  OIG  may  present 
evidence  of  the  remaining  claims  as  an 
aggravating  factor. 

Finally,  it  is  important  to  note  that  the 
absence  of  "other  wrongful  conduct"  is 
not  a  mitigating  factor. 

3.  Effect  of  Regulations  on  Other  CMP 
Provisions 

Comment  Several  commenters 
expressed  concern  that  9 1003.102  does 
not  incorporate  the  provisions  of  section 
1128A(b)  of  the  Act  which  prohibits 
incentives  to  physicians  in  order  to 
reduce  or  limit  services  to  Medicare  or 
Medicaid  patients.  The  commenters 
believed  that  the  regulations  fail  to 
provide  substantive  guidance  or  place 
procedural  restrictions  on  the 
Departm.ent's  implementation  of  section 
1128A(b)  of  the  Act  effective  on  April  1. 
1991. 

Response:  With  respect  to  the 
procedural  guidelines  for  the 
implementation  of  section  1128A(b]  of 
the  Act,  the  OIG  currently  intends  for 
the  administrative  procedures  set  forth 
at  part  1003  of  these  regulations  to 
govern  proceedings  initiated  for  alleged 
violations  of  section  1128A{b).  In  fact, 
the  OIG  currently  intends  for  the 
administrative  procedures  set  forth  at 
part  1003  to  govern  all  proceedings 
initiated  under  the  CMP  authorities 
contained  in  the  Social  Security  Act, 
even  those  not  specifically  mentioned  in 
the  regulations,  e.g.,  section  1867  of  the 
Act.  We  acknowledge  that  the  various 
CMP  authorities  set  forth  in  the  Act  and 
the  sanctions  that  accompany  them  may 
vary  from  those  specifically  described  in 
the  regulations  in  such  a  way  that 
certain  procedures  set  forth  at  part  1003 
do  not  make  sense  when  they  are 
applied  to  them.  Where  that  is  the  case, 
the  regulations  will  be  used  as  a 
framework  for  the  proceedings,  and  will 
govern  to  the  extent  they  are  applicable. 

Whenever  the  OIG  initiates  a  CSfP 
proceeding,  it  will  notify  each 
respondent  that  the  procedural 
regulations  set  forth  at  part  1003  vtrill 
govern.  It  is  well-established  that  if  a 
party  is  notified  of  the  standards  and 
procedures  that  will  be  applied  in  a 
particular  case,  an  agency  can  bring  an 
action  against  that  party  even  in  the 
absence  of  regulations  (see  Patchogtc 
Nursing  Center  v.  Bowen,  797  F.2d  1137, 
1143  (2d  Cir.  1986).  cert  denied.  479  U.S. 
1030  (1987);  Central  Arkansas  Auction 
Sale,  Inc.  v.  Bergland,  570  F.2d  724, 727 
(8th  Or.  1977),  cert  denied,  436  U.S.  957 
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(1978)).  With  respect  to  the 
implementation  of  the  substantive 
provisions  of  section  1128A(b]  of  the 
Act,  the  Department  is  currently 
working  on  separate  regulations. 
However,  it  is  not  necessary  for  such 
regulations  to  be  in  place  before  the  OIG 
may  exercise  its  authority  under  that 
provision  once  it  takes  eftect  on  April  1, 
1991.  An  agency  may  exercise  its 
statutory  functions  even  in  the  absence 
of  specific  implementing  regulations  (see 
Securities  and  Exchange  Commission  v. 
Chenery  Corp.,  332  U.S.  194  (1947): 
Abbott-Northwestem  Hospital,  Inc.  v. 
Schweiker,  698  F.2d  336  (8th  Cir.  1983)). 
Thus,  once  the  OIG  gives  such  notice 
regarding  section  1128A(b)  of  the  Act, 
there  is  legal  support  for  using  the 
administrative  procedures  set  forth  at 
part  1003  to  implement  CMP  authorities 
not  specifically  mentioned  in  the 
regulations. 

/.  Part  1005— Appeals  of  Exclusions  and 
CMPs 

General  Conunents 

Comment:  We  received  a  number  of 
comments  concerning  the  authority  of 
AL]s.  One  commenter  suggested  that  we 
amend  §  1005.2  to  permit  ALJs  to 
dismiss  requests  for  hearing  that  fail  to 
meet  the  requirements  of  paragraph  (d). 
This  commenter  pointed  out  that  if  no 
factual  or  legal  basis  for  a  hearing  was 
identified  by  the  requesting  party,  the 
AL]  should  dismiss  the  request  for 
hearing.  Another  commenter  objected  to 
the  provision  under  §  1005.4(c)  that  the 
AL]  may  not  enjoin  an  act  of  the 
Secretary.  Finally,  one  commenter 
suggested  that  ALJs  should  be  able  to 
render  directed  verdicts  in  these  cases. 

Response:  With  respect  to  the 
comment  that  ALJs  should  be  able  to 
dismiss  requests  for  hearing  if  there  is 
no  factual  or  legal  dispute,  we  agree, 
and  have  revised  S  1005.2(e) 
accordingly.  It  should  also  be  noted  that 
under  S  lob5.4(b)(12)  an  AL]  may 
dismiss  a  case,  in  whole  or  in  part,  by 
summary  judgment,  where  there  is  no 
disputed  issue  of  material  fact.  With 
respect  to  the  objection  to  $  1005.4(c), 
we  note  that  the  ALJ's  own  authority  in 
these  proceedings  is  derived  from  the 
Secretary  by  delegation  (sections 
1128A(f)  and  205(b)  of  the  Act).  Since 
the  ALJ's  authority  to  hear  cases  comes 
from  the  Secretary,  the  ALJ  cannot 
overrule  acts  of  the  Secretary  which 
may  have  an  impact  on  these  cases.  The 
full  scope  of  the  ALJ's  limited  authorities 
in  these  proceedings  is  contained  in 
§  1005.2. 

We  have  also  clarified  under 
§S  1005.4(c)  (5)  and  (7)  that  ALJs  may 
not  review  the  OIG's  exercise  of 


discretion  to  impose  a  penalty, 
assessment  or  exclusion  under  these 
authorities.  It  should  also  be  noted  that 
in  a  case  where  the  ALJ  upholds  the 
OIG's  exclusion  determination,  the  ALJ 
is  not  authorized  under  these  regxilations 
to  modify  the  date  of  commencement  of 
the  exclusion  identified  in  the  OIG's 
notice  of  exclusion. 

We  have  also  provided  in 
§  1005.4(c)(6)  that  in  any  case  where  an 
ALJ  finds  that  an  individual  or  entity 
has  committed  an  act  described  in 
section  1128(b)  of  the  Act,  the  ALJ  is  not 
authorized  to  reduce  to  zero  the 
exclusion  period  proposed  by  the 
Inspector  General.  In  other  words,  when 
the  ALJ  finds  a  violation,  he  or  she  must 
remedy  it  with  some  period  of  exclusion. 
We  believe  that  this  requirement  is 
consistent  with  congressional  intent  in 
enacting  section  1128  which  explicitly 
provides  for  exclusion  as  the 
appropriate  remedy  for  the  commission 
of  any  of  the  acts  specified  in  the 
statute.  Thus,  in  every  case  where  the 
Inspector  General  has  exercised  his  or 
her  discretion  to  impose  an  exclusion, 
and  where  the  ALJ  concurs  that 
violation  did  occur,  some  period  of 
exclusion  is  necessary  to  remedy  the 
violation. 

Although  circumstances  such  as  the 
absence  of  proof  of  harm  to 
beneficiaries  or  the  programs  may 
mitigate  the  length  of  exclusion,  they  do 
not  eliminate  the  need  for  some 
remedial  period  of  exclusion.  Inherent  in 
the  structure  and  far-reaching  effect  of 
section  1128  is  the  notion  that  any 
violation  compromises  the  integrity  of 
the  programs  and  thereby  places  the 
programs  and  its  beneficiaries  at  risk. 

We  do  not  agree  with  the  comment 
that  ALJs  should  be  authorized  to 
impose  directed  verdicts  in  these  cases. 
If  a  directed  verdict  is  rendered  prior  to 
the  presentation  of  both  parties'  cases, 
the  record  will  be  incomplete  in  the 
event  that  the  initial  decision  were 
subsequenUy  reversed  on  appeal.  We 
have  encountered  this  situation  in  the 
past,  and  the  only  remedy  in  such  a  case 
is  a  new  trial.  Thus,  it  can  be  less 
efficient  in  the  long  run,  and  can  delay 
and  frustrate  justice,  to  authorize 
directed  verdicts  in  these  proceedings. 

Comment:  One  commenter  suggested 
that  these  regulations  should  require  a 
pre-hearing  conference  before  the  ALJ  to 
attempt  setUement  of  the  case. 

Response:  We  agree  that  ALJs  should 
encourage  parties  to  settle  their  cases 
prior  to  hearing.  We  are  therefore 
adding  a  provision  to  {  1005.6  to  clarify 
that  ALJs  should  investigate  the 
possibility  of  settlement  during  pre- 
hearing conferences. 


Comment  Several  commenters  were 
concerned  that  the  type  of  discovery 
provided  for  under  i  1005.7  was  too 
limited.  One  conmenter  suggested  that 
the  Administrative  Procedure  Act  (APA) 
mandates  broader  discovery  rights  in 
exclusion  appeals  under  these 
authorities.  Some  commenters  felt  that 
the  prohibition  against  discovery  other 
than  documentary  requests  was  unfair, . 
particularly  in  light  of  the  OIG's 
testimonial  subpoena  authority  under 
part  1006.  One  commenter  felt  it  was 
inappropriate  to  place  the  burden  of 
showing  that  discovery  should  be 
allowed  on  the  party  seeking  discovery, 
rather  than  having  die  other  party  show 
cause  why  discovery  should  not  be 
conducted. 

Some  commenters  felt  that  this 
provision  left  unanswered  important 
questions  regarding  discovery 
procedure.  One  commenter  wanted  to 
know  if  data  stored  in  computers  could 
be  discoverable.  Another  commenter 
was  concerned  over  whether  the  OIG,  in 
response  to  a  discovery  request,  was 
required  to  seek  or  obtain  material  in 
the  possession  of  other  branches  or 
divisions  of  the  agency. 

Response:  Generally,  discovery  is  not 
required  to  be  made  available  in 
administrative  proceedings.  Under  the 
APA.  agencies  are  free  to  decide  the 
extent  of  discovery  to  which  parties  to 
administrative  proceedings  will  be 
entitled  (see  Pacific  Gas  &  Electric  Co. 
v.  FERC.  746  F.  2d  1383. 1387  (9th  Cir. 
1984);  National  Labor  Relations  Board  v. 
Valley  Mold  Co.,  530  F.  2d  693, 695  (6th 
Cir.  1976);  Frilette  v.  Kimverlin,  508  F.  2d 
205, 208  (3d  Cir.  1974);  Silverman  v. 
Commodity  Futures  Trading 
Commission.  549  F.  2d  28  (7th  Cir.  1977)). 

With  respect  to  exclusion  and  CMP 
proceedings,  we  have  determined  that 
discovery  should  be  limited  to 
documentary  exchanges  in  order  to 
avoid  the  time-consuming  discovery 
fights  that  commonly  beset  civil 
litigation.  Since  discovery  is  to  be  as 
limited  as  possible,  we  believe  it  is 
apprt^riate  to  place  the  burden  of 
showing  why  it  is  needed  on  the  party 
seeking  discovery  under  S  1005.7(c)(3). 
Further,  we  have  clarified  in  {  1005.7(a) 
that  discovery  requests  may  only  be 
made  from  one  party  to  "another  party." 
Therefore,  the  OIG  may  only  be 
requested  to  produce  documents  in  the 
possession  of  the  OIG,  as  a  party  to  the 
proceeding  under  S  1005.2(b),  and  not 
documents  potentially  in  the  possession 
of  other  branches  or  divisions  of  the 
Department  such  as  HCFA. 

We  have  also  inserted  a  provision 
that  protects  against  the  disclosure  of 
interview  reports  or  statements  obtained 
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by  any  party  of  persons  who  will  not  be 
called  as  witnesses,  and  analyses  and 
summaries  prepared  in  conjunction  with 
the  investigation  or  litigation  of  the  case 
(§  1005.7(d)).  This  protection  extends  to 
respondents  as  well  as  the  government, 
and  thus  is  broader  than  the  provision 
included  in  the  proposed  rule  that  would 
have  protected  only  "internal 
government  documents." 

While  limited  discovery  is  necessary 
to  ensure  timely  and  efHcient 
disposition  of  these  proceedings,  it  does 
not  operate  unfairly  against  petitioners 
and  respondents.  In  exclusion  and  CMP 
cases,  it  is  usually  the  petitioner  and 
respondent,  rather  than  the  OIG,  who 
possess  the  vast  bulk  of  discoverable 
evidence.  With  respect  to  the  comment 
that  the  OiG  is  favored  because  it  can 
subpoena  witnesses  under  part  1006,  it 
should  be  clarified  that  the  investigative 
subpoena  provisions  under  part  1006 
apply  only  to  CMP  investigations.  That 
is,  the  subpoena  is  not  available  to  the 
OIG  once  litigation  has  begun.  The 
authority  enables  the  OIG  to  obtain 
evidence  &om  otherwise  uncooperative 
witnesses  during  the  course  of 
investigations.  It  is  not  a  litigation 
discovery  provision. 

In  response  to  the  comment 
concerning  the  discoverability  of 
computer  data  we  have  added  a 
provision  to  §  1005.7(c)  dealing  with 
information  stored  in  computers. 
Although  that  section  prohibits  "the 
creation  of  a  document."  we  have  added 
language  indicating  that  where 
requested  data  is  stored  in  a  computer,  a 
party  has  the  right  to  request  that  the 
information  be  provided  in  a  form  that 
can  be  used  by  the  requesting  party,  i.e., 
a  "hard  copy"  or  print  out  of  the  data,  or 
a  computerized  version  of  the  data,  such 
as  a  computer  disk.  It  is  anticipated  that 
the  parties  will  cooperate  with  one 
another  by  providing  information  in  a 
format  that  is  useful  to  the  other  party. 

2.  Exchange  of  Witness  Lists.  ■ 
Statements  and  Exhibits 

Comment-  Aiew  commenters  felt  that 
we  should  clarify  the  procedures  under 
S  lOOS.8(b)  with  respect  to  evidence  that 
was  not  exchanged  at  least  15  days  prior 
to  the  hearing  as  required  by  fi  1005.8(a). 

Response:  The  15-day  rule  set  forth  in 
9  1005.8(a)  requires  opposing  parties  to 
disclose  the  doctunents  that  will  be 
presented  at  the  hearing  and.  in 
addition,  information  concerning 
witnesses  who  will  testify.  One  purpose 
of  the  nile  is  to  provide  parties  the 
opportunity  to  subpoena  any  individuals 
for  whom  Uie  opposing  party  has 
submitted  statements  in  lieu  of  Uve 
testimony.  Thus,  the  right  to  cross- 
examuiation  of  witnesses  under 


§  1005.16(d)  extends  only  to  individuals 
subpoenaed  to  testify,  and  does  not 
include  declarants  or  interviewees. 
However,  the  chief  purpose  of  the 
provision  is  to  grant  both  parties 
adequate  time  to  prepare  to  contest  the 
other  side's  case.  This  purpose  is 
defeated  if  one  party  fails  to  comply 
with  the  exchange  provisions  of 
S  1005.8(a).  Therefore,  if  a  party  objects 
to  the  admission  of  evidence  not 
disclosed  in  compliance  with  S  1005.8(a), 
the  AL)  normally  should  not  admit  the 
evidence. 

However,  in  extraordinary  situations, 
a  party  may  be  luiable  to  disclose 
evidence  at  least  15  days  prior  to  the 
hearing.  For  example,  a  relevant 
document  may  have  been  created  only.5 
days  before  the  hearing.  Under  such 
circimistances,  the  ALJ  may  admit 
evidence  not  exchanged  in  accordance 
with  §  1005.8(a),  unless  its  admission 
would  substantially  prejudice  the 
objecting  party.  If  admission  of  evidence 
not  disclosed  in  compliance  with 
§  1005.8(a)  would  cause  substantial 
prejudice,  the  ALJ  may  do  one  of  two 
things.  The  ALJ  may  exclude  the 
evidence  and  go  forward  with  the 
hearing,  or  the  ALJ  may,  at  his  or  her 
discretion,  recess  the  hearing  to  allow 
the  objecting  party  the  opportunity  to 
prepare  and  respond  to  the  evidence. 

Thus,  under  S  1005.8(b),  the  ALJ 
should  only  consider  the  issue  of 
prejudice  once  a  determination  has  been 
made  that  there  were  extraordinary 
grounds  for  the  failure  to  comply  with 
§  1005.8(a).  If  no  such  grounds  exist,  the 
evidence  should  always  be  excluded 
and  the  hearing  should  go  forward. 

With  respect  to  9  1005.8(c),  we  believe 
that,  prior  to  the  hearing,  ALJs  should 
resolve  objections  to  the  authenticity  of 
docimients  exchanged  in  accordance 
with  9  1005.8(a).  In  presenting  their 
cases,  parties  should  be  able  to  rely  on 
the  authenticity  of  documents  provided 
to  opposing  coimsel,  unless  a  specific 
objection  has  been  made  before  hand. 
We  have  modified  9  1005.8(c) 
accordingly. 

3.  Witnesses 

Comment-  One  commenter  objected  to 
the  admission  of  statements  in  lieu  of 
Hve  testimony  unless  both  sides 
consented  to  admission  of  the 
statement  llus  conunenter  felt  it  was 
imfair  for  petitioners  and  respondents  to 
bear  the  burden  of  subpoenaing 
witnesses  to  contradict  any  such 
statements  submitted  by  the  OIG. 

Response:  We  disagree.  Written 
statements  in  lieu  of  live  testimony  have 
always  been  admissible  in  CMP 
proceedings,  and  have  served  a  valuable 
purpose  in  cases  where  tive  witnesses 


were  unavailable.  For  example,  tlje 
statement  of  a  now  deceased  Medicare 
beneficiary  describing  his  or  her 
knowtedoe  of  a  physician's  conduct 
could  be  relevant  and  material  in  a  CMP 
case  against  that  physician.  Since  both 
parties  have  the  right  to  subraiit 
statenipnts  in  lieu  of  testimony,  each 
party  bears  the  burden  of  subpoenaing 
witnesses  whose  statements  are 
proposed  as  exhibits  by  the  opposing 
party.  The  courts  have  held  such 
statements  admissible  in  administrative 
proceedings,  despite' their  heresay 
character  and  absent  any  cross- 
examination  of  the  witness  who  gave 
the  statement  (see  Richardson  v. 
PeraJes,  402  U.S.  389. 91  S.Ct  1420 
(1971)). 

4.  Biu'den  of  Proof 

Comment-  One  conunenter  stated  that 
the  burden  of  proof  for  exclusions  based 
on  kickbacks  should  be  the  same  as  for 
CMP  cases. 

Response:  We  agree,  and  have  revised 
9  1001.15  to  provide  that  the  burden  of 
going  forward  ftnd  the  burden  of 
persuasion  are  the  same  for  exclusions 
initiated  under  9  1001.951  as  for  CMP 
cases  initiated  under  part  1003. 

Comment-  Many  commenters  asserted 
that  the  APA  requires  that  the  burden  of 
persuasion  always  rests  with  the 
government  in  exclusion  cases. 

Response:  These  conmienters  are 
mistaken  as  a  matter  of  law.  As  we 
discussed  in  some  detail  in  the  preamble 
to  the  proposed  rule,  the  APA  requires 
the  government — ^in  this  case,  the  OIG — 
to  have  the  burden  of  going  forward 
with  evidence  sufficient  to  make  a 
prima  facie  case  to  support  an 
exclusion;  it  does  not  require  the  OIG  to 
bear  the  burden  of  persuasion  in  such 
cases. 

Comment:  Many  commenters  asserted 
that  it  is  fundamentally  unfair  for  the 
government  not  to  bear  the  burden  of 
persuasion  in  exclusion  cases. 

Response:  As  discussed  above,  with 
respect  to  kickback  and  CMP  exclusions 
we  have  placed  the  burden  of 
persuasion  on  the  government  because 
Congress  intended  "special  due  process 
protections"  to  accompany  such 
exclusions  (see  Senate  Report  100-109. 
supra,  at  12-13).  We  have  also  decided 
to  place  the  burden  of  proof  on  the 
government  for  PRO  exclusions  under 
part  1004  of  this  regulation. 

With  respect  to  all  of  the  OIG's  other 
exclusion  authorities,  however,  we  have 
decided  not  to  specify  by  regulation 
which  party  bears  the  burden  of  going 
forward  or  which  party  bears  the  burden 
of  persuasion.  Instead,  we  have  opted  to 
continue  to  rely  on  the  ALJs  to  allocate 
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the  burden  of  proof  a*  they  deem 
appropriate. 

ComwenL-  Several  conuaenters  argued 
that  it  would  be  uitfair  to  allow  a  party 
to  raise  new  facta  during  ita  case-in- 
chief  when  the  opposing  party  had  no 
adequate  notice  and  opportunity  to 
respond. 

Response:  To  ensure  that  no  party  is 
unfairly  prejudiced  by  items  or 
informaticHi  raised  at  the  hearing  which 
were  not  set  forth  in  the  original  notice 
letter,  we  have  revised  i  1005.15(f)  to 
clarify  that  admission  of  such  new 
evidence  at  a  hearing  is  subject  to  the 
restrictions  set  forth  in  SS  1005.8  and 
1005.17. 

5.  Evidence 

Comment  One  commenter  felt  that 
the  ALJ  should  not  be  given  discretion  in 
i  1005.17(b)  to  decide  whether  to  apply 
any  rules  of  evidence.  The  commenter 
felt  that  inconsistent  application  of  the 
evidentiary  rules  would  frustrate  the 
ability  of  parties  to  prepare  for  hearing, 
and  could  result  in  arbitrary 
determinations  by  ALJs. 

Response:  The  discretion  we  have 
provided  in  { 1005.17(b)  is  not  unbridled. 
We  expect  the  ALJs  to  continue  their 
current  practice  of  admitting  evidence 
that  may  be  barred  by  the  rules  of 
evidence,  such  as  hearsay,  if  a 
determination  is  made  that  the  evidence 
-is  reliable.  However,  if  an  AL)  believes 
that  proffered  evidence  inadmissible 
under  the  rules  of  evidence  is  wholly 
unreliable,  the  AL)  should  exclude  the 
evidence. 

Comment-  In  the  proposed  regulations, 
we  solicited  comments  as  to  whether  we 
should  recognize  and  include  Rule 
404(b)  of  the  Federal  Rules  of  Evidence 
in  the  hearing  procedures  luider  part 
1005.  Rule  404(b)  allows  for  the 
introduction  of  evidence  of  other  crimes, 
wrongs  or  acts  under  certain 
circumstances,  such  as  to  prove 
knowledge,  lack  of  mistake,  or  existence 
of  a  scheme.  We  also  soUdted 
comments  on  whether  the  rules  should 
clarify  that  proof  of  "other  crimes, 
wrongs  or  acts"  is  an  aggravating 
circumstance  in  OIG  sanction  cases. 
Two-thirds  of  the  comments  we  received 
supported  the  inclusion  of  Rule  404(b)  in 
these  regulations.  On  the  other  hand, 
one  comments  said  that  such  a  rule 
would  be  unfair  to  petitioners  and 
respondents  because  of  the  difficulty  of 
challenging  the  accuracy  of  prior 
wrongful  acts  given  the  limited 
discovery  availaUe  under  this  part 

Response:  We  agree  with  the  majority 
«f  commenters  that  evidence  of  prior 
bad  acts,  including  prior  false  claims, 
admitted  for  the  purposes  listed  in 
Federal  Rule  of  Evidence  404(b)  is 


relevant  and  material  and  should  be 
admitted.  Such  evidence  should  be 
considered  proof  of  aggravating 
circumstances  affecting  the  amount  of 
damages  awarded  in  (^4P  cases. 
Because  the  evidence  provides  proof  of 
aggravating  circumstances,  and  does  not 
demonstrate  facts  relevant  to  the  actual 
counts  at  issue,  the  evid^ice  should  be 
admitted  even  if  the  acts  occurred  phor 
to  the  statute  of  limitations  period 
applicable  to  the  claims  at  issue. 
Because  evidence  of  aggravating 
circumstances  bears  only  upon  the 
amount  of  damages  that  should  be 
imposed,  and  not  a  party's  liability, 
evidence  of  prior  bad  acts  should  be 
admissible  even  if  the  prior  bad  acts 
were  not  mentioned  in  the  IG's  letter  of 
notice  to  the  petitioner  or  respondent. 
We  have  added  a  new  paragraph  (g)  to 
S  1005.17  in  accordance  with  these 
views. 

We  do  not  agree  that  discovery  of  the 
relevant  facts  concerning  prior  w  ;-ongful 
acts  will  be  hampered  by  the  limited 
discovery  available  under  this  part. 
Petitioners  and  respondents  can  seek 
any  and  all  documents  the  OIG  would 
use  as  exhibits  to  prove  prior  acts,  such 
as  plea  agreements  or  judgments  of 
conviction.  Furthermore,  at  least  15  days 
prior  to  the  hearing  the  petitioner  or 
respondent  is  entitled  to  a  list  of  any 
and  all  witnesses  who  might  testify 
about  the  party's  prior  bad  acts 
(5  1005.8). 

6.  Initial  Decision 

Comment-  A  few  commenters  pointed 
out  that,  although  parties  are  afforded  30 
days  within  which  to  appeal  the  initial 
decision  of  an  AL)  under  §  1005.21(a), 
under  proposed  S  1005.20(d],  the  initial 
decision  is  not  binding  until  60  days 
after  it  is  issued.  This  situation  creates  a 
gap  of  30  days  within  which  the  ALJ 
decision  will  not  be  binding  even  if 
neither  party  decides  to  appeal  it. 

Response:  We  agree  that  the  AL) 
decisions  should  take  effect  immediately 
upon  termination  of  the  period  within 
which  the  parties  may  ai^>eal.  when 
neither  party  appeals  the  decision. 
Therefore,  we  are  modifying  1 1002.20(d) 
to  make  initial  decisions  binding  30  days 
after  they  are  issued  by  an  AL).  unless 
the  decisions  are  timely  appealed. 

7.  Appeal  to  the  Secretary  and  Stay  of 
Initial  DectsioB 

Comment-  One  commenter  was 
concerned  that  the  standards  for 
internal  agency  review  of  ALJ  decisions 
set  forth  in  1 10Q6.21(h).  and  the 
authority  ct  the  Secretary  to  decline 
review  of  ALJ  decisions  under 
§  1005.21(g).  violate  due  process. 


Response:  Under  the  APA.  the 
Department  is  not  required  to  provide 
for  internal  agency  review  of  AL) 
decisions  imposing  or  upholding  CMP  or 
exclusion  sanctions  (5  U.S.C  S57). 
Moreover,  a  Federal  agency  may  either 
adopt  or  reject  the  decision  of  an  ALJ, 
and  if  it  is  fully  satisfied  with  the  AL)'s 
findings,  it  need  not  render  a  separate 
opinion  (see  Starrett  v.  Special  Counsel 
792  F.  2d  1246, 1252  (4th  Cir.  1986): 
Broswell  Motor  Freight  Lines,  Inc.  v. 
United  States.  275  F.  Supp.  98, 103  (D.C. 
Tex.  1967)  affd  389  U.S.  569,  88  S.Ct.  692 
(1968);  Younger  Bros.,  Inc.  v.  United 
States,  238  F.  Supp.  859, 860-61  (D.C. 
Tex.  1965)).  Despite  the  fact  that  there  is 
no  legal  requirement  for  internal  agency 
review  of  AL)  decisions,  we  have 
chosen  to  provide  such  review  in  order 
to  improve  the  administration  and 
consistency  of  Department  decisions 
imposing  or  implementing  sanctions 
under  the  authorities  set  forth  in  Public 
Law  100-93.  We  have  limited  internal 
agency  review  to  whether  the  decision  is 
supported  by  substantial  evidence,  in 
the  parallel  manner  that  Congress,  under 
sections  1128(f)  and  205(g}  of  the  Act.    . 
limited  judicial  review  of  agency 
decisions.  We  believe  that  this  review 
process  will  eliminate  erroneous 
sanctions  decisions  by  the  Department 
while,  at  the  same  time,  granting 
appropriate  deference  to  the  credibility 
and  other  factual  determinations  of  the 
AL). 

Comment-  A  few  conunenters  felt  that 
the  final  rule  should  contain  a  provision 
stating  when  decisions  by  the  DAB 
become  final  and  binding  on  the  parties. 

Response:  We  agree  that  some 
clarification  as  to  when  agency  action 
becomes  final  is  needed,  particularly  in 
light  of  the  provisions  governing 
requests  for  stay  of  CMP  decisions 
imder  S  1005.22.  Accordingly,  we  ars 
making  several  modifications  to  the 
proposed  rules.  First,  we  are  revising 
1 1005.21(j)  to  clarify  that  a  ruling  by  the 
DAB,  including  a  decision  to  decline 
review  of  an  ALJ's  decision,  becomes 
final  and  binding  on  the  parties  60  days 
after  the  date  on  which  the  DAB  serves 
the  parties  with  a  copy  of  the 
Secretary's  decision. 

This  eo-day  rule  regarding  finality 
reflects  the  Secretary's  fundamental 
position  that  imposition  of  sanctions  in 
CMP  cases  not  be  affected  by  the 
pendency  of  any  appeals  (see  preamble 
to  1963  CMP  regulations  at  48  FR  38836, 
August  26, 1983).  The  procedure  set  forth 
in  prt^Kwed  ( 1006.22  for  fihng  with  the 
AL)  a  request  for  stay  of  a  final  CMP 
decision  wovld  appear  to  confRct  with 
the  Secretary's  position  that  ffi»t 
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agency  action  in  CMP  cases  is  binding 
on  the  parties. 

Accordingly,  we  have  restricted  the 
provision  for  stay  pending  judicial 
review  in  CMP  cases.  Under 
§  1005.22(b),  following  the  DAB's 
decision,  a  respondent  may  seek  a  stay 
of  any  penalty  or  assessment  imposed, 
but  there  is  no  authority  providing  for 
.  the  stay  of  an  exclusion.  Furthermore,  a 
stay  of  a  penalty  or  assessment  pending 
judicial  review  will  only  be  granted  if 
the  respondent  posts  a  bond  or  provides 
other  adequate  security. 

Comment:  One  commenter  objected  to 
the  fact  that  the  provision  for  stay  in 
S  1005.22  applies  only  to  CMP  cases  and 
not  to  exclusion  cases. 

Response:  The  language  and  history  of 
sections  1128(c)  and  1128(f)  of  the  Act 
indicate  that  Congress  intended 
exclusions  to  take  effect  upon 
reasonable  notice  to  the  affected 
individual,  and  prior  to  the  exhaustion 
of  administrative  and  judicial  remedies. 
In  fact,  section  1128(f)  of  the  Act  states 
that  any  individual  or  entity  "that  is 
excluded,"  that  is,  against  whom  the 
exclusion  has  already  been  made  . 
effective,  is  entitled  to  a  hearing.  Even  in 
the  exception  carved  out  by  Congress 
for  exclusions  under  section  1128(b)(7), 
for  which  the  statute  affords  extra  due 
process  protections,  Congress  still 
provided  that  such  exclusions  would 
become  elective  after  an  AL)  hearing 
(see  Senate  Report  100-109,  supra,  at  12- 
13).  Clearly,  Congress  intended  that 
exclusions  would  be  imposed  and 
elective  pending  appeals  beyond  the 
AL)  hearing. 

K.  Part  1006 — Investigational  Inquiries 

Comment:  One  commenter  was 
concerned  about  the  provision  in 
S  1006.4(g)(3)(iv),  allowing  the  OIG  to 
propose  revisions  to  the  transcript  of  a 
witness'  testimonial  interview.  The 
commenter  suggested  that  the  testimony 
of  an  independent  witness  should  not  be 
susceptible  to  government  revisions. 

Response:  By  this  provision,  we  meant 
to  indicate  that  the  OIG  could  propose 
corrections  to  the  record  transcribing 
the  interview  with  the  witness,  if  the 
record  was  incorrect.  We  did  not  mean 
to  suggest  that  the  OIG  could  propose 
substantive  changes  to  the  witness' 
testimony.  We  are  revising  the  language 
of  S  1006.4(g)(3)(iv)  to  clarify  our  intent. 

Comment:  One  commenter  felt  that 
the  targets  of  CMP  investigations  should 
be  permitted  to  review  the  transcripts  of 
investigative  interviews  of  witnesses 
obtained  under  part  1006. 

Response:  We  disagree.  Targets  of 
investigations  have  no  legal  right  to 
review  witness  interview  transcripts 
during  the  investigative  phase  of  a  case. 


These  interviews  are  taken  for 
investigative  purposes  prior  to  any 
litigation,  often  in  order  to  determine 
whether  there  is  prima  facie  evidence  to 
pursue  a  CMP  action.  If  the  OIG 
subsequently  determines  that  litigation 
is  warranted,  the  transcript  would 
become  available  in  discovery. 
Furthermore,  under  S  1005.8.  if  the  OIG 
planned  to  introduce  the  transcript  into 
evidence  at  the  hearing,  it  would 
provide  a  copy  to  the  respondent  at 
least  15  days  prior  to  the  hearing. 

V.  Technical  Revisions 

A.  Subpoenas  Directed  at  OIG  Officials 

Respondents  or  petitioners  have 
occasionally  sought  the  presence  at  a 
hearing  of  senior  OIG  oflficials. 
Requiring  such  individuals  to  appear 
and  testify  is  extremely  burdensome  and 
detrimental  to  the  proper  functioning  of 
the  OIG.  These  officials  could  not 
perform  their  professional  duties  if  they 
were  forced  to  appear  whenever  any 
individual  charged  with  a  violation  of  an 
exclusion  or  CMP  authority  requested  it. 
Fo«tthat  reason,  under  §  1005.9(c)  of 
these  regulations,  we  have  provided  that 
the  OIG  may  comply  with  a  subpoena  to 
an,OIG  official  by  designating  any  OIG 
representative  to  appear  and  testify. 

There  is'  ample  support  in  case  law  for 
this  public  policy.  For  example,  courts 
have  refused  to  allow  parties  to  depose 
or  subpoena  the  testimony  of  high  level 
agency  officials  regarding 
administrative  decisions  committed  to 
their  discretion  (see  Cornejo  v.  London, 
524  F.  Supp.  118. 122  (E.D.  111.  1981); 
Simplex  Time  Recorder  Co.  v.  Secretary 
of  Labor.  766  F.2d  575.  586  (D.C.  Cir. 
1985);  U£.  v.  Morgan,  313  U.S.  409,  421- 
22  (1940)).  Agency  officials  cannot  be 
compelled  to  provide  information  orally 
in  an  administrative  proceeding  unless 
the  information  "is  not  available  from 
depositions  of  *  *  *  other  persons  *  ♦  * 
or  *  *  *  through  interrogatories  or  other 
discovery  methods"  (see  Cornejo  v. 
London,  b2A  F.  Supp.  at  122).  The 
purpose  of  that  rule  is  "to  relieve  agency 
decision-makers  from  the 
burdensomeness  of  discovery,  allowing 
them  to  spend  their  valuable  time  on  the 
performance  of  official  functions  and  to 
protect  them  from  inquiries  into  the 
mental  processes  of  agency 
decisionmaking."  Id. 

B.  Substitution  of  the  Term  "Exclusion" 
for  "Suspension" 

The  term  "suspension"  has  been 
changed  to  the  term  "exclusion"  in  part 
1003  in  the  interests  of  uniformity  and  in 
order  to  clear  up  any  confusion  caused 
by  the  fact  that  both  Congress  and  the 
Department  have  used  the  terms  ' 


interchangeably.  "Suspension"  was  the 
term  Congress  used  in  section  1128(a)  of 
the  Act  prior  to  the  passage  of  MMPPPA 
when  it  referred  to  the  Secretary's 
authority  or  obligation  to  bar  a  provider 
from  participation  in  government  health  , 
care  programs.  In  1987,  MMPPPA 
changed  the  term  in  the  law  to 
"exclusion."  It  is  clear  from  the 
legislative  history  that  changing  the 
language  did  not  change  the  meaning  or 
effect  of  the  Secretary's  authority.  In 
fact,  in  House  and  Senate  Reports 
preceding  the  passage  of  MMPPPA. 
Congress  used  the  term  "exclusion"  to 
refer  to  the  Department's  sanctioning 
authority  although  section  1128A  did  not 
contain  the  term  at  that  time  (see  H.R. 
Rep.  No.  85, 100th  Cong.  1st  Sess.  5 
(1987)).  Moreover,  the  Department's 
regulations  make  it  clear  that  the  effect 
of  a  suspension  and  the  effect  of  an 
exclusion  are  identical  (compare 
§  1001.115.  Effect  of  Exclusion,  and 
§  1001.126,  Effect  of  Suspension).  Under 
both  regulations,  payment  will  not  be 
made  to  health  care  providers  (including 
practitioners)  for  items  or  services 
furnished  oil  or  after  the  effective  date 
of  the  sanction.  Further,  the  same 
,  exceptions  to  the  payment  prohibition 
apply  in  both  cases.  (Compare 
§§  1001.115  (b)  and  (c).  and  §S  1001.126 
(d)  and  (e).] 

C.  Definition  of  "Claim"  Under  Part  1003 

We  are  revising  S  1003.102(b)  to 
reflect  a  1987  technical  statutory 
amendment  to  the  definition  of  "claim" 
in  the  CMP  law  (section  1128A(i)(2)  of 
the  Act).  Prior  to  1987,  the  definition  of 
"claim"  in  the  CMP  law  was  limited  to 
applications  for  payment  submitted  "by  a 
provider  of  services  to  Medicare  or  a 
State  health  care  program.  Effective 
December  22, 1987.  section 
4118(e)(10)(B)  of  Pob.L.  100-203,  as 
added  by  Pubhc  Law  100-360.  section 
411(k)(10)(D).  substituted  a  new 
definition  of  "claim"  that  does  not 
require  submission  by  a  health  care 
provider  to  a  health  care  program.    - 
Section  1128A(i)(2)  of  the  Act  now 
defines  "claim"  as  simply  "an 
application  for  payments  for  items  and 
services  under  UUes  V.  XVIU.  XD(  or  XX 
of  this  Act." 

Under  this  former  definition  of 
"claim."  an  assessment  "of  not  more 
than  twice  the  amount  claimed,"  as 
provided  for  in  section  1128A(a),  could 
not  be  imposed  for  CMP  violations  that 
did  not  involve  the  submission  of  a 
claim  by  a  health  care  provider  to  a 
health  care  program.  Therefore,  the 
current  CMP  regulations  did  not 
authorize  imposition  of  an  assessment 
for  CMP  violations  that  might  not 
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involve  a  provider  submitting  a  claim  to 
a  health  care  program  (i.e^  the  violation 
of  an  assignment  agreement  onder 
section  lM2(b)(3P|)(ii}  of  the  Act). 
However,  the  definition  of  "claim" 
under  section  1128A(i)(2)  permits 
imposition  of  an  assessment  for  CMP 
violations  whenever  an  apf^cation  for 
payment  is  made,  even  if  it  is  not 
submitted  by  a  provider  to  a  health  care 
program.  Accordingly,  we  have  modified 
§  1003.102(b)  to  clarify  that  an 
assessment  may  be  imposed,  as 
authorized,  for  CMP  violations  that  are 
not  based  on  the  submission  of  a  claim 
by  a  pirovider  of  services  to  a  health 
care  program. 

D.  Inclusion  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  Provisions 
Relating  to  PROS 

We  are  also  incorporating  into  part 
1004  of  these  regulations  conforming 
changes  consistent  with  the  new 
statutory  authority  set  forth  in  section 
4205  of  Public  Law  101-508,  the 
Omnibus  Budget  Reconciliation  Act  of 
1990.  The  amendment  requires  PROs,  if 
appropriate,  to  oH'er  a  corrective  action 
plan  to  practitioners  prior  to  making  a 
finding  under  section  1156  of  the  Act; 
and  requires  the  Secretary  to  consider  in 
determining  whether  a  practitioner  is 
willing  and  able  to  comply  with  his  or 
her  obligations,  whether  die  practitioner 
entered  into  and  successfully  completed 
a  corrective  action  plan  prior  to  the 
PRO'S  submission  of  its 
recommendation  and  report  to  the 
Secretary. 

Hease  note  that  these  revisions  to 
part  1004  are  meant  only  to  conform 
these  regulations  to  new  statutory 
changes  resulting  from  OBRA 1990,  and 
are  not  meant  to  be  a  comprehensive 
rewrite  of  this  part.  A  more  complete 
and  comprehensive  rewrite  of  the  part 
1004  regulations  is  currenUy  under 
development  within  the  OIG.  We  hope 
to  issue  those  revised  regulations 
through  a  separate  notice  of  proposed 
rulemaking  sometime  in  the  near  future. 

VI.  ftegulatory  fanpaci  Analysis 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  final  regulatory 
impact  analysis  for  any  regulation  that 
meets  one  of  the  Executive  Order 
criteria  for  a  "major  rule,"  that  is,  that 
which  would  be  likely  to  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers, 
individuals,  industries.  Federal,  State,  or 
local  government  agencies  or  geographic 
areas;  or  (3)  significant  adverse  eflPects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abihty  of  United  States-based 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  a  regulatory  flexibihty  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  unless 
the  Secretary  certifies  that  a£nal 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

We  have  determined  thai  these  final 
regulations  are  not  classified  as  a 
"major  rule"  under  Executive  Order 
12291  as  these  regulations  are  not  likely 
to  meet  the  criteria  for  having  a 
significant  economic  impact.  As 
indicated  throughout  this  preamble,  the 
final  provisions  in  this  rulemaking  are 
intended  to  provide  new  authorities  to 
the  OIG  to  exclude  an  individual  or 
entity  from  Medicare  and  State  health 
care  programs,  and  to  levy  CMPs  and 
assessments,  if  they  are  engaged  in  a 
prohibited  activity  or  practice 
ivoscribed  by  statute.  These  provisions 
serve  to  clarify  departmental  policy  with 
respect  to  the  imposition  of  exclusions, 
CMPs  and  assessments  upon  individuals 
and  entities  who  violate  the  statute.  We 
believe  that  the  great  majority  of 
providers  and  practitioners  do  not 
engage  in  such  prohibited  activities  and 
practices  discussed  in  these  regulations, 
and  that  the  aggregate  economic  impact 
of  these  provisions  should,  in  effect  be 
minimal,  affecting  only  those  who  have 
engaged  in  prohibited  behavior  in 
violation  of  statutory  intent.  As  such, 
this  final  rule  should  have  no  direct 
effect  on  the  economy  or  on  Federal  or 
State  expenditures. 

For  these  reasons,  we  have 
determined  that  no  regulatory  impact 
analysis  is  required.  In  addition,  while 
some  penalties  and  assessments  the 
Department  could  impose  as  a  result  of 
these  regulations  might  have  an  impact 
on  small  entities,  we  do  not  anticipate 
that  a  substantial  number  of  these  small 
entities  will  be  significantly  affected  by 
this  rulemaking.  Therefore,  since  we 
have  determined,  and  the  Secietary 
certifies,  that  this  final  rule  would  not 
have  a  significant  economic  impact  on  a 
number  of  small  business  entities,  we 
have  not  prepared  a  regulatory 
flexibility  analysis. 

ListofS«b)ect8 

42  CFR  Part  1001 

Administrative  practice  and 
procedure.  Fraud,  Heahh  facilities. 
Health  professions,  Medicaid,  Medicare. 

42  CFR  Part  1002 

Fraud,  Grant  programs — health. 
Health  facilities,  Heahh  professions. 


Medicaid,  Reporting  and  recortttieeping 
requirements. 

42  CFR  Part  1003 

Administrative  practice  and 
procedure,  Fraud,  Grant  programs — 
health.  Health  facilities,  Health 
professions,  Maternal  and  child  health* 
Medicaid,  Medicare,  Penalties. 

42  CFR  Part  1004 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
professions.  Medicare,  Peer  Review 
Organizations,  Penalties,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  1005 

Administrative  practice  and 
procedure.  Fraud,  Penalties. 

42  CFR  Part  1006 

Administrative  practice  and 
procedure.  Fraud,  Investigations, 
Penalties. 

42  CFR  Part  1007 

Administrative  practice  and 
procedure,  Fraud,  Medicaid.  Reporting 
and  recordkeeping  requirements. 

TITLE  42-PUBUC  HEALTH 

CHAPTER.V— OfFICE  OF  INSPECTOR 
GENERAL— HEALTH  CARE.  DEPARTICNT 
OF  HEALTH  AND  HUMAN  SERVICES 

42  CFR  Chapter  V  is  amended  as  set 
forth  below: 

PART  1000-INTROOUCTION; 
GENERAL  DEFIMTIOMS 

A.  Part  lOOO  is  amended  as  follows: 

1.  The  authority  citation  for  part  1000 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  1320  and  139Slih. 

2.  In  subpart  B.  the  introductory  text 
of  9  1000.10  is  repubhshed  and  i  1000.10 
is  amended  by  adding  new  definitions 
for  the  terms  beneficiary  and  furnished 
to  read  as  follows: 

§100aiO    Qwwral  (MInmons. 

In  this  chapter,  unless  the  context 
indicates  otherwise — 


Beneficiary  means  any  individval 
eligible  to  have  benefits  paid  to  him  or 
her,  or  on  bis  or  her  behalf,  under 
Medicare  or  any  State  health  care 
program. 

Furnished  refers  to  items  and  services 
provided  directly  by.  or  imder  the  direct 
■ttpervisioo  of,  or  ordered  by,  a 
practitioner  or  other  individual,  or 
ordered  or  prescribed  by  a  phjrstcian, 
(either  as  an  employee  or  in  his  or  her 
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own  capacity),  a  provider,  or  other 
supplier  of  services. 


Subpart  F— Rein*tateinent  Into  ttw 


§1000^    [Amend«d] 

3.  Section  1000.20  is  amended  by 
removing  the  existing  deHnition  for  the 
term  beneficiary. 

B.  Part  1001  is  revised  to  read  as 
follows: 

PART  1001— PROGRAM  INTEGRITY- 
MEDICARE  AND  STATE  HEALTH 
CARE  PROGRAMS 


Sultpart  A— General  Provislona 


1001.1 
1001.2 


Scope  and  purpose. 
Definitions. 


Subpart  B— Mandatory  Exciuslona 

1001.101  Basis  for  liability. 

1001.102  Length  of  exclusion,  i 

Subpart  C— Permissive  Exdusiona 

10Q1.201    Conviction  relating  to  program  or 

health  care  fraud. 
1001.301    Conviction  relating  to  obstruction 

of  an  investigation. 
1001.401    Conviction  relating  to  controlled 

substances. 
lOOl.SOl    License  revocation  or  suspension. 
1001.601    Exclusion  or  suspension  under  a 

Federal  or  State  health  care  program. 
1001.701    Excessive  claims  or  furnishing  of 

unnecessary  or  substandard  items  and 

services. 
1001 .801    Failure  of  HMOs  and  CMPs  to 

furnish  medically  necessary  items  and 

services. 
1001.901    False  or  improper  claims. 

1001.951  Fraud  and  kickbacks  and  other 
prohibited  activities. 

1001.952  Exceptions. 

1001.953  OIG  report  on  compliance  with 
investment  interest  safe  harbor. 

1001.1001    Exclusion  of  entities  owned  or 

controlled  by  a  sanctioned  person. 
1001.1101    Failure  to  disclose  certain 

information. 
1001.1201    Failure  to  provide  payment 

information. 
1001.1301    Failure  to  grant  immediate  access. 
1001.1401    Violations  of  PPS  corrective 

action. 
1001.1501    Default  of  health  education  loan 

or  scholarship  obligations. 
1001.1601    Violations  of  the  limitations  on 

physician  charges. 
1001.1701    Billing  for  services  of  assistant  at 

surgery  during  cataract  operations. 

Subpart  D— Waivers  and  Effect  of 

1001.1801 
1001.1901 


Waivers  of  exclusions. 
Scope  and  effect  of  exclusion. 


Subpart  E— Notice  and  Appeato 

1001.2001  Notice  of  intent  to  exclude. 

1001.2002  Notice  of  exclusion. 

1001.2003  Notice  of  proposal  to  exclude. 

1001.2004  Notice  to  State  agencies. 

1001.2005  Notice  to  State  licensing  agencies. 

1001.2006  Notice  to  others  regarding 
exclusion. 

1001.2007  Appeal  of  exclusions. 


1001.3001  Timing  and  method  of  request  for 
reinstatement. 

1001.3002  Basis  for  reinstatement. 

1001.3003  Approval  of  request  for 
reinstatement. 

1001.3004  Denial  of  request  for 
reinstatement. 

1001.3005  Reversed  or  vacated  decisions. 
Authority:  42  U.S.C.  1302. 1320a-7. 1320a- 

7b.  1395u(j).  1395u(k).  1395y(d),  l395y(e), 
1395cc(b)(2)  (D).  (E)  and  (F).  and  1395hh,  and 
section  14  of  Public  Law  100-93  (101  Stat. 
697). 

Subpart  A— Genera!  Provisions 

9 1001.1    Scope  and  purpose. 

The  regulations  in  this  part  specify 
certain  bases  upon  which  individuals 
and  entities  may,  or  in  some  cases  must 
be  excluded  from  participation  in  the 
Medicare  and  certain  State  health  care 
programs.  They  also  slate  the  effect  of 
exclusion,  the  factors  that  will  be 
considered  in  determining  the  length  of 
any  exclusion,  the  provisions  governing 
notices  of  exclusions,  and  the  process 
by  which  an  excluded  individual  or 
entity  may  seek  reinstatement  into  the 
programs. 

S  1001.2    Definitions. 

Controlled  substance  means  a  drug  or 
other  substance,  or  immediate 
precursor         ^ 

(aUncluded  in  schedules  I,  II.  III.  IV  or 
V  of  part  B  of  subchapter  I  in  21  U.S.C. 
chapter  13.  or 

(b)  That  is  deemed  a  controlled 
substance  by  the  law  of  any  State. 

Convicted  means  that — 

(a]  A  judgment  of  conviction  has  been 
entered  against  an  individual  or  entity 
by  a  Federal,  State  or  local  court, 
regardless  of  whether 

(1)  There  is  a  post-trial  motion  or  an 
appeal  pending,  or 

(2)  The  judgment  of  conviction  or 
other  record  relating  to  the  criminal 
conduct  has  been  expunged  or 
otherwise  removed; 

(b)  A  Federal,  State  or  local  court  has 
made  a  fmding  of  guilt  against  an 
individual  or  entity; 

(c]  A  Federal.  State  or  local  court  has 
accepted  a  plea  of  guilty  or  nolo 
contendere  by  an  individual  or  entity;  or 

(d)  An  individual  or  entity  has  entered 
into  participation  in  a  first  offender, 
deferred  adjudication  or  other  program 
or  arrangement  where  judgment  of 
conviction  has  been  withheld. 

Exclusion  means  that  items  and 
services  furnished  by  a  specified 
individual  or  entity  will  not  be 
reimbursed  under  Medicare  or  the  State 
health  care  programs. 


HHS  means  Department  of  Health 
and  Human  Services. 

OIG  means  Office  of  Inspector 
General  of  the  Department  of  Health 
and  Human  Services. 

PRO  means  Utilization  and  Quality 
Control  Peer  Review  Organization  as 
created  by  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  f42  U.S.C. 
1320C-3). 

Professionally  recognized  standards 
of  health  care  are  Statewide  or  national 
standards  of  care,  whether  in  writing  or 
not,  that  professional  peers  of  the 
individual  or  entity  whose  provision  of 
care  is  an  issue,  recognize  as  applying  to 
those  peers  practicing  or  providing  care 
within  a  State.  Where  the  Food  and 
Drug  Administration  (FDA),  the  Health 
Care  Financing  Administration  (HCFA) 
or  the  Public  Health  Service  (PHS)  has 
declared  a  treatment  modality  not  to  be 
safe  and  effective,  practitioners  who 
employ  such  a  treatment  modality  will 
be  deemed  not  to  meet  professionally 
recognized  standards  of  health  care. 
This  definition  shall  not  be  construed  to 
mean  that  all  other  treatments  meet 
professionally  recognized  standards. 

Sole  community  physician  means  a 
physician  who  is  the  only  physician  who 
provides  primary  care  services  to 
Federal  or  State  health  care  program 
beneficiaries  within  a  defined  service 
area. 

Sole  source  of  essential  specialized 
services  in  the  community  means  that 
an  individual  or  entity — 

(a)  Is  the  only  practitioner,  supplier  or 
provider  furnishing  specialized  services 
in  an  area  designated  by  the  Public 
Health  Service  as  a  health  manpower 
shortage  area  for  that  medical  specialty. 
as  listed.in  42  CFR  part  5.  Appendices 
B-F: 

(b)  Is  a  sole  community  hospital,  as 
defined  in  S  412.92  of  this  title;  or 

(c)  Is  the  only  source  for  specialized 
services  in  a  defined  service  area  where  ' 
services  by  a  non-specialist  could  not  be 
substituted  for  the  source  without 
jeopardizing  the  health  or  safety  of 
beneficiaries. 

State  health  care  program  means: 

(a)  A  State  plan  approved  under  title 
XIX  of  the  Act  (Medicaid). 

(b)  Any  program  receiving  funds 
under  title  V  of  the  Act  or  from  an 
allotment  to  a  State  under  such  title 
(Maternal  and  Child  Health  Services 
Block  Grant  program),  or 

(c)  Any  program  receiving  funds  under 
tide  XX  of  the  Act  or  from  any  allotment 
to  a  State  under  such  title  (Block  Grants 
to  States  for  Social  Services). 

State  Medicaid  Fraud  Control  Unit 
means  a  unit  certified  by  the  Secretary 
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as  meeting  the  criteria  of  42  U.S.C. 
139eb(q)  and  { 1002.305  of  this  chapter. 

Subf»art  B— Mandatory  Exdusiont 

i  1001.101    Baele  for  MMHy. 

The  OIG  will  exclude  any  individual 
or  entity  that — 

(a)  Has  been  convicted  of  a  criminal 
offense  related  to  the  delivery  of  an  item 
or  service  under  Medicare  or  a  State 
health  care  program,  including  the 
performance  of  management  or 
administrative  services  relating  to  the 
delivery  of  items  or  services  under  any 
such  program,  or 

(b)  Has  been  convicted,  under  Federal 
or  State  law,  of  a  criminal  offense 
related  to  the  neglect  or  abuse  of  a 
patient,  in  connection  with  the  delivery 
of  a  health  care  item  or  service, 
including  any  offense  that  the  OIG 
concludes  entailed,  or  resulted  in. 
neglect  or  abuse  of  patients.  The 
conviction  need  not  relate  to  a  patient 
who  is  a  program  beneficiary. 

§1001.102    Length  Of  txcknioa 

(a)  No  exclusion  imposed  in 
accordance  with  {  1001.101  will  be  for 
less  than  5  years. 

(b)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 

(1)  The  acts  resulting  in  the 
conviction,  or  similar  acts,  resulted  in 
financial  loss  to  Medicare  and  the  State 
health  care  programs  of  $1,500  or  more. 
(The  entire  amount  of  financial  loss  to 
such  programs  will  be  considered, 
including  any  amounts  resulting  from 
similar  acts  not  adjudicated,  regardless 
of  whether  full  or  partial  restitution  has 
been  made  to  the  programs); 

(2)  The  acts  that  resulted  in  the 
conviction,  or  similar  acts,  were 
committed  over  a  period  of  one  year  or 
more: 

(3)  The  acts  that  resulted  in  the 
conviction,  or  similar  acts,  had  a 
signiHcant  adverse  physical,  mental  or 
financial  impact  on  one  or  more  program 
beneficiaries  or  other  individuals; 

(4)  The  sentence  imposed  by  the  court 
included  incarceration; 

(5)  The  convicted  individual  or  entity 
has  a  prior  criminal,  civil  or 
administrative  sanction  record;  or 

(6)  The  individual  or  entity  has  at  any 
time  been  overpaid  a  total  of  $1,500  or 
more  by  Medicare  or  State  health  care 
programs  as  a  result  of  improper 
billings. 

(c)  Only  if  any  of  the  aggravating 
factors  set  forth  in  paragraph  (b)  of  this 
section  justices  an  exclusion  longer  than 
5  years,  may  mitigating  factors  be 
considered  as  a  basis  for  reducing  the 


period  of  exclusion  to  no  less  than  5 
years.  Only  the  following  factors  may  be 
considered  mitigating — 

(1)  The  individual  or  entity  was 
convictedof  3  or  fewer  misdemeanor 
offenses,  and  the  entire  amount  of 
financial  loss  to  Medicare  and  the  State 
health  care  programs  due  to  the  acts 
that  resulted  in  the  conviction,  and 
similar  acts,  is  less  than  $1,500; 

(2)  The  record  in  the  criminal 
proceedings,  including  sentencing 
documents,  demonstrates  that  the  court 
determined  that  the  individual  had  a 
mental,  emotional  or  physical  condition 
before  or  during  the  commission  of  the 
offense  that  reduced  the  individual's 
culpability;  or 

(3)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
officials  resulted  in — 

(i)  Others  being  convicted  or  excluded 
from  Medicare  or  any  of  the  State  health 
care  programs,  or 

(ii)  The  imposition  against  anyone  of  a 
civil  money  penalty  or  assessment  under 
part  1003  of  this  chapter. 

Subpart  C— Permlssiva  Exclusions 

91001.201    Convtctlon  relating  to  program 
or  Itaalth  ear*  fraud. 

(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  an  individual  or  entity 
convicted  under  Federal  or  State  law  of 
a  criminal  offense  relating  to  fraud, 
theft  embezzlement,  breach  of  fiduciary 
responsibility,  or  other  financial 
misconduct — 

(1)  In  connection  with  the  delivery  of 
any  health  care  item  or  service, 
including  the  performance  of 
management  or  administrative  services 
relating  to  the  delivery  of  such  items  or 
services,  or 

(2)  With  respect  to  any  act  or 
omission  in  a  program  operated  by,  or 
financed  in  whole  or  in  part  by,  any 
Federal,  State  or  local  government 
agency. 

(b)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 
this  section  will  be  for  a  period  of  3 
years,  unless  aggravating  or  mitigating 
factors  listed  in  paragraphs  (b)(2]  and 
(b)(3)  of  this  section  form  a  basis  for 
iengOiening  or  shortening  that  period. 

(2)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 

(i)  The  acts  resulting  in  the  conviction, 
or  similar  acts,  resulted  in  financial  loss 
of  $1,500  or  more  to  a  government 
program  or  to  one  or  more  other  entities, 
or  had  a  significant  financial  impact  on 
program  beneficiaries  or  other 
individuals.  (The  total  amount  of 
financial  loss  will  be  considered. 


including  any  amounts  resulting  from 
similar  acts  not  adjudicated,  regardless 
of  whether  full  or  partial  restitution  has 
been  made.); 

(ii)  The  acts  that  resulted  in  the 
conviction,  or  similar  acts,  were 
committed  over  a  period  of  one  year  nr 
more; 

(iii)  The  acts  that  resulted  in  the 
conviction,  or  similar  acts,  had  a 
significant  adverse  physical  or  mental 
impact  on  one  or  more  program 
beneficiaries  or  other  individuals; 

(iv)  The  sentence  imposed  by  the 
court  included  incarceration;  or 

(v)  The  convicted  individual  or  entity 
has  a  prior  criminal,  civil  or 
administrative  sanction  record. 

(3)  Only  the  following  factors  may  be 
considered  as  mitigating  and  a  basis  for 
reducing  the  period  of  exclusion — 

(i)  The  individual  or  entity  was 
convicted  of  3  or  fewer  misdemeanor 
offenses,  and  the  entire  amount  of 
financial  loss  to  a  government  program 
or  to  other  individuals  or  entities  due  to 
the  acts  that  resulted  in  the  conviction 
and  similar  acts  is  less  than  $1,500; 

(ii)  The  record  in  the  criminal 
proceedings,  including  sentencing 
documents,  demonstrates  that  the  court 
determined  that  the  individual  had  a 
mental,  emotional  or  physical  condition, 
before  or  during  the  commission  of  the 
ofiense.  that  reduced  the  individual's 
culpability: 

(iii)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
officials  resulted  in — 

(A)  Others  being  convicted  or 
excluded  from  Medicare  or  any  of  the 
State  health  care  programs,  or 

(B)  The  imposition  of  a  civil  money 
penalty  against  others;  or 

(iv)  Alternative  sources  of  the  type  of 
health  care  items  or  services  furnished 
by  the  individual  or  entity  are  not 
available. 

S  1001.901    Convlcttofl  relating  to 
obetructlon  of  an  Investigation. 

(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  an  individual  or  entity 
convicted  under  Federal  or  State  law  of 
interference  with,  or  obstruction  of,  any 
investigation  into  a  criminal  offense 
described  in  85  1001.101  or  1001.201. 

(b)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 
this  section  will  be  for  a  period  of  3 
years,  unless  aggravating  or  mitigating 
factors  listed  in  paragraphs  (b)(2)  and     • 
(b)(3)  of  this  section  form  the  basis  for 
lengthening  or  shortening  that  period. 

(2)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 
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(i)  The  interference  with,  or 
obstruction  of.  the  criminal  investigation 
caused  the  expenditure  of  significant 
additional  time  or  resources; 

(ii)  The  interference  or  obstruction 
had  a  significant  adverse  mental, 
physical  or  financial  impact  on  program 
beneficiaries  or  other  individuals  or  on 
the  Medicare  or  State  health  care 
programs; 

(iii)  The  interference  or  obstruction 
also  affected  a  civil  or  administrative 
investigation; 

(iv)  The  sentence  imposed  by  the 
court  included  incarceration;  or 

(v)  The  convicted  individual  or  entity 
has  a  prior  criminal,  civil  or 
administrative  sanction  record. 

(3)  Only  the  following  factors  may  be 
considered  as  mitigating  and  a  basis  for 
reducing  the  period  of  exclusion — 

(i)  The  record  of  the  criminal 
proceedings,  including  sentencing 
documents,  demonstrates  that  the  court 
determined  that  the  individual  had  a 
mental,  emotional  or  physical  condition, 
before  or  during  the  commission  of  the 
offense,  that  reduced  the  individual's 
culpability; 

(ii)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
officials  resulted  in — 

(A)  Others  being  convicted  or 
excluded  from  Medicare  or  any  of  the 
State  health  care  programs,  or 

(B)  The  imposition  of  a  civil  money 
penalty  against  others;  or 

(iii)  Alternative  sources  of  the  type  of 
health  care  items  or  services  furnished 
by  the  individual  or  entity  are  not 
available. 

91001.401    Conviction  retoting  to 


(a)  Circumstance  for  exclusion.  "The 
OIG  may  exclude  an  individual  or  entity 
convicted  under  Federal  or  State  law  of 
a  criminal  offense  relating  to  the 
unlawful  manufacture,  distribution, 
prescription  or  dispensing  of  a 
controlled  substance,  as  defmed  under 
Federal  or  State  law. 

(b)  For  purposes  of  this  section,  the 
definition  of  controlled  substance  will 
be  the  definition  that  applies  to  the  law 
forming  the  basis  for  the  conviction. 

(c)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 
this  section  will  be  for  a  period  of  3 
years,  unless  aggravating  or  mitigating 
factors  listed  in  paragraphs  (b)(2)  and 
(b)(3)  of  this  section  form  a  basis  for 
lengthening  or  shortening  that  period. 

(2)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 

(i)  The  acts  that  resulted  in  the 
conviction  or  similar  acts  were 


committed  over  a  period  of  one  year  or 
more; 

(ii)  The  acts  that  resulted  in  the 
conviction  or  similar  acts  had  a 
significant  adverse  physical,  mental  or 
financial  impact  on  program 
beneficiaries  or  other  individuals  or  the 
Medicare  or  State  health  care  programs; 

(iii)  The  sentence  imposed  by  the 
court  included  incarceration;  or 

(iv)  The  convicted  individual  or  entity 
has  a  prior  criminal,  civil  or 
administrative  sanction  record. 

(3)  Only  the  following  factors  may  be 
considered  as  mitigating  and  a  basis  for 
shortening  the  period  of  exclusion — 

(i)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
officials  resulted  in — 

(A)  Others  being  convicted  or 
excluded  from  Medicare  or  any  of  the 
State  health  care  programs,  or 

(B)  The  imposition  of  a  civil  money 
penalty  against  others;  or 

(ii)  Alternative  sources  of  the  type  of 
health  care  items  or  services  furnished 
by  the  individual  or  entity  are  not 
available. 

§  1001.501    Ucense  revocatkMi  or 


(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  an  individual  or  entity 
that  has — 

(1)  Had  a  license  to  provide  health 
care  revoked  or  suspended  by  any  State 
licensing  authority,  or  has  otherwise  lost 
such  a  license  (including  the  right  to 
apply  for  or  renew  such  a  license),  for 
reasons  bearing  on  the  individual's  or 
entity's  professional  competence, 
professional  performance  or  financial 
integrity;  or 

(2)  Has  surrendered  such  a  license 
while  a  formal  disciplinary  proceeding 
concerning  the  individual's  or  entity's 
professional  competence,  professional 
performance  or  financial  integrity  was 
pending  before  a  State  licensing 
authority. 

(b)  Length  of  exclusion.  (1)  Except  as 
provided  in  paragraph  (c)  of  this  section, 
an  exclusion  imposed  in  accordance 
with  this  section  will  never  be  for  a 
period  of  time  less  than  the  period 
during  which  an  individual's  or  entity's 
license  is  revoked,  suspended  or 
otherwise  not  in  effect  as  a  result  of,  or 
in  connection  with,  a  State  licensing 
agency  action. 

(2)  Any  of  the  following  factors  may 
be  considered  aggravating  and  a  basis 
for  lengthening  the  period  of  exclusion — 

(i)  The  acts  that  resulted  in  the 
revocation,  suspension  or  loss  of  the 
individual's  or  entity's  license  to  provide 
health  care  had  or  could  have  had  a 
significant  adverse  physical,  emotional 
or  financial  impact  on  one  or  more 


program  beneficiaries  or  other 
individuals; 

(ii)  The  individual  or  entity  has  a  prior 
criminal,  civil  or  administrative  sanction 
record;  or 

(iii)  The  acts  (or  similar  acts)  had  or 
could  have  had  a  significant  adverse 
impact  on  the  financial  integrity  of  the 
programs. 

(3)  Only  if  any  of  the  aggravating 
factors  listed  in  paragraph  (b)(2)  of  this 
section  justifies  a  longer  exclusion  may 
mitigating  factors  be  considered  as  a 
basis  for  reducing  the  period  of 
exclusion  to  a  period  not  less  than  that 
set  forth  in  paragraph  {b)(l)  of  this 
section.  Only  the  following  factors  may 
be  considered  mitigating — 

(i)  The  individual's  or  entity's 
cooperation  with  a  State  licensing 
authority  resulted  in  the  sanctioning  of 
other  individuals  or  entities;  or 

(ii)  Alternative  sources  of  the  type  of 
health  care  items  or  services  furnished 
by  the  individual  or  entity  are  not 
available. 

(4)  When  an  individual  or  entity  has 
been  excluded  under  this  section,  the 
OIG  will  consider  a  request  for 
reinstatement  in  accordance  with 

§  1001.3001  if  the  individual  or  entity 
obtains  a  vaUd  license  in  the  State         ^ 
where  the  license  was  originally 
revoked,  suspended,  stirrendered  or 
otherwise  lost 

(c)  Exceptions.  (1)  Length  of 
exclusion.  If,  prior  to  the  notice  of 
exclusion  by  the  OIG,  the  hcensing 
authority  of  a  State  (other  than  the  one 
in  whidi  the  individual's  or  entity's 
license  had  been  revoked,  suspended, 
surrendered  or  otherwise  lost),  being 
fully  apprised  of  all  of  the  circumstances 
surrounding  the  prior  action  by  the 
licensing  board  of  the  first  State,  grants 
the  individual  or  entity  a  license  or 
takes  no  significant  adverse  action  as  to 
a  currently  held  license,  an  exclusion 
imposed  in  accordance  with  this  section 
may  be  for  a  period  of  time  less  than    , 
diat  prescribed  by  paragraph  (b)(1)  of 
this  section. 

(2)  Consideration  of  early 
reinstatement  If  an  individual  or  entity 
that  has  been  excluded  in  accordance 
with  this  section  fully  and  accurately 
discloses  the  circumstances  surrounding 
this  action  to  a  licensing  authority  of  a 
different  State,  and  that  State  grants  the 
individual  or  entity  a  new  hcense  or 
takes  no  significant  adverse  action  as  to 
a  currently  held  license,  the  OIG  will 
consider  a  request  for  early 
reinstatement 
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S  1001.601    ExchMkNi  or  wapwMion  un<tar 
a  Federal  or  State  heatOi  care  program. 

(a)  Circumstance  for  exclusion.  (1) 
The  OIG  may  exclude  an  individual  or 
entity  suspended  or  excluded  from 
participation,  or  otherwise  sanctioned, 
under — 

(i)  Any  Federal  program  involving  the 
provision  of  health  care,  or 

(ii)  A  State  health  care  program,  for 
reasons  bearing  on  the  individual's  or 
entity's  professional  competence, 
professional  performance  or  financial 
integrity. 

(2)  The  term  "or  otherwise 
sanctioned"  in  paragraph  (a)(1)  of  this 
section  is  intended  to  cover  all  actions 
that  limit  the  ability  of  a  person  to 
participate  in  the  program  at  issue 
regardless  of  what  such  an  action  is 
called,  and  includes  situations  where  an 
individual  or  entity  voluntarily 
withdraws  from  a  program  to  avoid  a 
formal  sanction. 

(b)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 
this  section  will  be  for  a  period  of  3 
years,  unless  aggravating  or  mitigating 
factors  set  forth  in  paragraphs  (b)(2)  and 
(b)(3)  of  this  section  form  the  basis  for 
lengthening  or  shortening  that  period. 

(2)  Any  of  the  following  factors  may 
be  considered  aggravating  and  a  basis 
for  lengthening  the  period  of  exclusion — 

(i)  The  acts  that  resulted  in  the 
exclusion,  suspension  or  other  sanction 
under  the  Federal  or  State  health  care 
program  had,  or  could  have  had,  a 
significant  adverse  impact  on  Federal  or 
State  health  care  programs  or  the 
beneficiaries  of  those  programs  or  other 
individuals; 

(ii)  The  period  of  exclusion, 
suspension  or  other  sanction  imposed 
under  the  Federal  or  State  health  care 
program  is  greater  than  3  years;  or 

(iii)  The  individual  or  entity  has  a 
prior  criminal,  civil  or  administrative 
record. 

(3)  Only  the  following  factors  may  be 
considered  mitigating  and  a  basis  for 
shortening  the  period  of  exclusion — 

(i)  The  period  of  exclusion,  suspension 
or  other  sanction  imposed  under  the 
Federal  or  State  health  care  program  is 
less  than  3  years; 

(ii)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
officials  resulted  in  the  sanctioning  of 
other  individuals  or  entities;  or 

(iii)  Alternative  sources  of  the  types  of 
health  care  items  or  services  furnished 
by  the  individual  or  entity  are  not 
available. 

(4)  The  OIG  will  normally  not 
consider  a  request  for  reinstatement  in 
accordance  with  9  1001.3001  until  the 
period  of  exclusion  imposed  by  the  OIG 
has  expired. 


S  1001.701    Exceealve  dahna  or  fumteNng 
of  unneceaaary  or  aubetandard  Itema  and 


(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  an  individual  or  entity 
that  has — 

(1)  Submitted,  or  caused  to  be 
submitted,  bills  or  requests  for  payments 
under  Medicare  or  any  of  the  State 
health  care  programs  containing  charges 
or  costs  for  items  or  services  furnished 
that  are  substantially  in  excess  of  such 
individual's  or  entity's  usual  charges  or 
costs  for  such  items  or  services;  or 

(2)  Furnished,  or  caused  to  be 
furnished,  to  patients  (whether  or  not 
covered  by  Medicare  or  any  of  the  State 
health  care  programs)  any  items  or 
services  substantially  in  excess  of  the 
patient's  needs,  or  of  a  quality  that  fails 
to  meet  professionally  recognized 
standards  of  health  care. 

(b)  llie  OIG's  determination  under 
paragraph  (a)(2)  of  this  section — that  the 
items  or  services  furnished  were 
excessive  or  of  unacceptable  quality — 
will  be  made  on  the  basis  of 
information,  including  sanction  reports, 
from  the  following  sources: 

(1)  The  PRO  for  the  area  served  by  the 
individual  or  entitv; 

(2)  State  or  local  licensing  or 
certification  authorities; 

(3)  Fiscal  agents  or  contractors,  or 
private  insurance  companies; 

(4)  State  or  local  professional 
societies;  or 

(5)  Any  other  sources  deemed 
appropriate  by  the  OIG. 

(c)  Exceptions.  An  individual  or  entity 
will  not  be  excluded  for — 

(1)  Submitting,  or  causing  to  be 
submitted,  bills  or  requests  for  payment 
that  contain  charges  or  costs 
substantially  in  excess  of  usual'charges 
or  costs  when  such  charges  or  costs  are 
due  to  unusual  circumstances  or  medical 
complications  requiring  additional  time, 
effort,  expense  or  other  good  cause;  or 

(2)  Furnishing,  or  causing  to  be 
furnished,  items  or  services  in  excess  of 
the  needs  of  patients,  when  the  items  or 
services  were  ordered  by  a  physician  or 
other  authorized  individual,  and  the 
individual  or  entity  furnishing  the  items 
or  services  was  not  in  a  position  to 
determine  medical  necessity  or  to  refuse 
to  comply  with  the  order  of  the 
physician  or  other  authorized  individual. 

(d)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 
this  section  will  be  for  a  period  of  3 
years,  unless  aggravating  or  mitigating 
factors  listed  in  paragraphs  (d)(2)  and 
(d)(3)  of  this  section  form  a  basis  for 
lengthening  or  shortening  the  period. 

(2)  Any  of  the  following  factors  may 
be  considered  aggravating  and  a  basis 
for  lengthening  the  period  of  exclusion — 


(i)  The  violations  were  serious  In 
nature,  and  occurred  over  a  period  of 
one  year  or  more; 

(ii)  The  violations  had  a  significant 
adverse  physical,  mental  or  financial 
impact  on  program  beneficiaries  or  other 
individuals; 

(iii)  The  individual  or  entity  has  a 
prior  criminal,  civil  or  administrative 
sanction  record;  or 

(iv)  The  violation  resulted  in  financial 
loss  to  Medicare  or  the  State  health  care 
programs  of  $1,500  or  more. 

(3)  Only  the  following  factors  may  be 
considered  mitigating  and  a  basis  for 
reducing  the  period  of  exclusion — 

(i)  There  were  few  violations  and  they 
occurred  over  a  short  period  of  time;  or 

(ii)  Alternative  sources  of  the  type  of 
health  care  items  or  services  furnished 
by  the  individual  or  entity  are  not 
available. 

S1001M1    Faiure  of  HMO*  and  CMPs  to 


(a)  Circumstances  for  exclusion.  The 
OIG  may  exclude  an  entity — 

(1)  That  is  a— 

(i)  Health  maintenance  organization 
(HMO),  as  defined  in  section  1903(m)  of 
the  Act,  providing  items  or  services 
under  a  State  Medicaid  Plan; 

(ii)  Primary  care  case  management 
system  providing  services,  in 
accordance  with  a  waiver  approved 
under  section  1915(b)(1)  of  the  Act;  or 

(iii)  HMO  or  competitive  medical  plan 
providing  items  or  services  in 
accordance  with  a  risk-sharing  contract 
under  section  1876  of  the  Act; 

(2)  That  has  failed  substantially  to 
provide  medically  necessary  items  and 
services  that  are  required  under  a  plan, 
waiver  or  contract  described  in 
paragraph  (a)(1)  of  this  section  to  be 
provided  to  individuals  covered  by  such 
plan,  waiver  or  contract;  and 

(3)  Where  such  failure  has  adversely 
affected  or  has  a  substantial  likelihood 
of  adversely  affecting  covered 
individuals. 

(b)  The  OIG's  determination  under 
paragraph  (a)(2)  of  this  section — that  the 
medically  necessary  items  and  services 
required  under  law  or  contract  were  not 
provided — will  be  made  on  the  basis  of 
information,  including  sanction  reports, 
from  the  following  sources: 

(1)  The  PRO  or  other  quality 
assurance  organization  under  contract 
with  a  State  Medicaid  plan  for  the  area 
served  by  the  HMO  or  competitive 
medical  plan; 

(2)  State  or  local  licensing  or 
certification  authorities; 

(3)  Fiscal  agents  or  contractors,  or 
private  insurance  companies; 
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(4)  State  or  local  professional 
societies; 

(5)  HCFA'8  HMO  compliance  office: 
or  . 

(6)  Any  other  sources  deemed 
appropriate  by  the  OIG. 

(c)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 
this  sectioQ  will  be  for  a  period  of  3 
years,  unless  aggravating  or  mitigating 
factors  listed  in  paragraphs  (c)(2)  and 
(c)(3)  of  tJiis  section  form  a  basis  for 
lengthening  or  shortening  the  period. 

(2)  Any  of  die  following  factors  may 
be  considered  aggravating  and  a  basis 
for  lengtiiening  the  period  of  exclusion — 

(i)  The  entity  failed  to  provide  a  large 
number  or  a  variety  of  items  or  services; 

(ii)  The  failures  occurred  over  a 
lengthy  period  of  time: 

(iii)  The  entity's  failure  to  provide  a 
necessary  item  or  service  had  or  could 
have  had  a  serious  adverse  effect:  or 

(iv)  The  entity  has  a  criminal,  civil  or 
administrative  sanction  record. 

(3)  Only  the  following  factors  may  be 
considered  as  mitigating  and  a  basis  for 
reducing  the  period  of  exclusion — 

(i)  There  were  few  violations  and  they 
occurred  over  a  short  period  of  time;  or 

(ii)  Alternative  sources  of  the  type  of 
health  care  items  or  services  furnished 
by  the  entity  are  not  available. 

(iii)  The  entity  took  corrective  action 
upon  learning  of  impermissible  activities 
by  an  employee  or  contractor.; 

§  1001.901    False  or  improper  dalms. 

(a)  Circumstance  for  exclusion.  The 
OIC  may  exclude  any  individual  or 
entity  that  it  determines  has  committed 
an  act  described  in  section  1128A  of  the 
Act  The  imposition  of  a  civil  money, 
penalty  or  assessment  is  not  a 
prerequisite  for  an  exclusion  under  this 
section. 

(b)  Length  of  exclusion.  In  determining 
the  length  of  an  exclusion  imposed  in 
accordance  with  this  section,  the  OIG 
will  consider  the  following  factors — 

(1)  The  nature  and  circumstances 
surrounding  the  actions  that  are  the 
basis  for  liability,  including  the  period  of 
time  over  which  the  acts  occurred,  the 
number  of  acts,  whether  there  is 
evidence  of  a  pattern  and  the  amount 
claimed; 

(2)  The  degree  of  culpability: 

(3)  The  individual's  or  entity's  prior 
criminal,  civil  or  administrative  sanction 
record  (The  lack  of  any  prior  record  is  to 
be  considered  neutral);  and 

(4)  Other  matters  as  justice  may 
require. 

§1001.951    Rand  and  kicidMcto  and  Other 


(a)  Circumstance  for  exclusion.  (1) 
Except  as  provided  for  in  paragraph 


(a)(2)(ii)  of  this  section,  the  OIG  may 
exclude  any  individual  or  entity  that  it 
determines  has  conunitted  an  act 
described  in  section  1128B(b)  of  the  Act. 

(2)  With  respect  to  acts  described  in 
section  1128B  of  the  Act.  the  OIG— 

(i)  May  exclude  any  individual  or 
entity  that  it  determines  has  knowingly 
and  willfully  solicited,  received,  offered 
or  paid  any  remuneration  in  the  manner 
and  for  the  purposes  described  therein, 
irrespective  of  whether  the  individual  or 
entity  may  be  able  to  prove  that  the 
remuneration  was  also  intended  for 
some  other  purpose;  and 

(ii)  Will  not  exclude  any  individual  or 
entity  if  that  individual  or  entity  can 
prove  that  the  remuneration  that  is  the 
subject  of  the  exclusion  is  exempted 
from  serving  as  the  basis  for  an 
exclusion. 

(b)  Length  of  exclusion.  (1)  The 
following  factors  will  be  considered  in 
determining  the  length  of  exclusion  in 
accordance  with  this  section — 

(i)  The  nature  and  circumstances  of 
the  acts  and  other  similar  acts; 

(ii)  The  nature  and  extent  of  any 
adverse  physical,  mental,  financial  or 
other  impact  the  conduct  had  on 
program  beneficiaries  or  other 
individuals  or  the  Medicare  or  State 
health  programs; 

(iii)  The  excluded  individual's  or 
entity's  prior  criminal,  civil  or 
administrative  sanction  record  (The  lack 
of  any  prior  record  is  to  be  considered 
neutral);  and 

(iv)  Any  other  facts  bearing  on  the 
nature  and  seriousness  of  the 
individual's  or  entity's  misconduct. 

(2)  It  will  be  considered  a  mitigating 
factor  if — 

(i)  The  individual  had  a  documented 
mental,  emotional,  or  physical  condition 
before  or  during  the  commission  of  the 
prohibited  act(s)  that  reduced  the 
individual's  culpabihty  for  the  acts  in 
question: 

(ii)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
officials  resulted  in  the — 

(A)  Sanctioning  of  other  individuals  or 
entities,  or 

(B)  Imposition  of  a  civil  money 
penalty  against  others:  or 

(iii)  Alternative  sources  of  the  type  of 
health  care  items  or  services  provided 
by  the  individual  or  entity  are  not 
available. 

§1001.952    Exceptions. 

Hie  following  payment  practices  shall 
not  be  treated  as  a  criminal  offense    . 
under  section  1128B  of  the  Act  and  shall 
not  serve  as  the  basis  for  an  exclusion: 

(a)  Investment  Interests.  As  used  in 
section  1128B  of  the  Act,  "remuneration" 
does  not  include  any  payment  that  is^a 


return  on  an  investment  interest,  such  as 
a  dividend  or  interest  income,  made  lo 
an  investor  as  long  as  all  of  the 
applicable  standards  are  met  within  one 
of  the  following  two  categories  of 
entities: 

(1)  If,  within  the  previous  fiscal  year 
or  previous  12  month  period,  the  entity 
possesses  more  than  $50,000,000  in 
undepreciated  net  tangible  assets  (based 
on  the  net  acquisition  cost  of  purchasing 
such  assets  from  an  unrelated  entity) 
related  to  the  fiirnishing  of  items  and 
services,  all  of  the  following  five 
appUcable  standitrds  must  be  met— 

(i)  W'th  j^sper.r  to  an  investment 
interest  that  is  an  equity  security,  the 
equity  secunty  must  be  registered  with 
the  Secunties  and  Exchange 
Commission  under  15  U.S.C  781  [b]  or 

(gl- 
(ii)  The  investment  interest  of  an 

investor  in  a  position  to  make  or 

influence  referrals  to,  furnish  items  oi 

services  to,  or  otherwise  generate 

business  for  the  entity  must  be'oblameO 

on  terms  equally  available  to  the  public 

through  trading  on  a  registered  national 

securities  exchange,  such  as  the  New 

York  Stock  Exchange  or  the  American 

Stock  Exchange,  or  on  the  National 

Association  of  Securities  Dealers 

Automated  Quotation  System. 

(iii)  The  entity  or  any  investor  musi 
not  market  or  furnish  the  entity's  items 
or  services  (or  those  of  another  entity  a» 
part  of  a  cross  referral  agreement)  to 
passive  investors  differently  than  to 
non-investors. 

(iv)  The  entity  must  not  loan  funds  ic 
or  guarantee  a  loan  for  an  investor  who 
is  in  a  position  to  make  or  influence 
referrals  to.  furnish  items  or  services  to. 
or  otherwise  generate  business  for  the 
entity  if  the  investor  uses  any  part  of 
such  loan  to  obtain  the  investment 
interest. 

(v)  The  amount  of  payment  to  an 
investor  in  return  for  the  investment 
interest  must  be  directly  proportional  to 
the  amount  of  the  capital  investment  of 
that  investor. 

(2)  If  the  entity  possesses  investment 
interests  that  are  held  by  either  active  or 
passive  investors,  all  of  the  following 
eight  applicable  standards  must  be 
met — 

(i)  No  more  than  40  percent  of  the 
value  of  tlie  investment  interests  of  each 
class  of  investments  may  be  held  in  the 
previous  Hscal  year  or  previous  12 
month  period  by  investors  who  are  in  a 
position  to  make  or  influence  referrals 
to.  furnish  items  or  services  to,  or 
otherwise  generate  business  for  the 
entity. 

(ii)  The  terms  on  wdiich  an  investment 
interest  is  offered  to  a  passive  investor. 
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if  any,  who  is  in  a  position  to  make  or 
influence  referrals  to.  furnish  items  or 
services  to.  or  otherwise  generate 
business  for  the  entity  must  be  no 
different  from  the  terms  offered  to  other 
passive  investors. 

(iii)  The  terms  on  which  an  investment 
interest  is  offered  to  an  investor  who  is 
in  a  position  to  make  or  influence 
referrals  to.  furnish  items  or  services  to. 
or  otherwise  generate  busmess  for  the 
entity  must  not  be  related  to  'he 
previous  or  expected  voiumi-  o^ 
referrals,  items  or  services  ^mished.  or 
the  amount  of  business  otherwise 
generated  from  that  uivesior  (O  the 
entity. 

(iv)  There  is  no  requirement  that  a 
passive  investor,  if  any.  make  referrals 
to,  be  in  a  position  to  make  or  influence 
referrals  to,  furnish  items  or  services  to. 
or  otherwise  generate  business  for  the 
entity  as  a  condition  for  remaining  as  an 
investor. 

(v)  The  entity  or  any  investor  must  not 
market  or  furnish  the  entity's  items  or 
services  (or  those  of  another  entity  as 
part  of  a  cross  referral  agreement)  to 
passive  investors  differently  than  to 
non-investors. 

(vi)  No  more  than  40  percent  of  the 
gross  revenue  of  the  entity  in  the 
previous  fiscal  year  or  previous  12 
month  period  may  come  from  referrals, 
items  or  services  furnished,  or  business 
otherwise  generated  from  investors. 

(vii)  The  entity  must  not  loan  funds  to 
or  guarantee  a  loan  for  an  investor  who 
is  in  a  position  to  make  or  influence 
referrals  to,  furnish  items  or  services  to. 
or  otherwise  generate  business  for  the 
entity  if  the  investor  uses  any  part  of 
such  loan  to  obtain  the  investment 
interest. 

(viii)  The  amount  of  payment  to  an 
investor  in  return  for  the  investment 
interest  niust  be  directly  proportional  to 
the  amount  of  the  capital  investment 
(including  the  fair  market  value  of  any 
pre-operational  services  rendered)  of 
that  investor. 

For  purposes  of  paragraph  (a)  of  this 
section,  the  following  terms  apply. 
Active  investor  means  an  investor  either 
who  is  responsible  for  the  day-to-day 
management  of  the  entity  and  is  a  bona 
fide  general  partner  in  a  partnership 
under  the  Uniform  Partnership  Act  or 
who  agrees  in  writing  to  undertake 
liability  for  the  actions  of  the  entity's 
agents  acting  within  the  scope  of  their 
agency.  Investment  interest  means  a 
security  issued  by  an  entity,  and  may 
include  the  following  classes  of 
investments:  shares  in  a  corporation, 
interests  or  units  of  a  partnership, 
bonds,  debentures,  notes,  or  other  debt 
instruments.  Investor  means  an 
individual  or  entity  either  who  directly 


holds  an  investment  interest  in  an 
entity,  or  who  holds  such  investment 
interest  indirectly  by,  including  but  not 
limited  to,  such  means  as  haying  a 
family  member  hold  such  investment 
interest  or  holding  a  legal  or  beneficial 
interest  in  another  entity  (such  as  a  trust 
or  holding  company}  that  holds  such 
investment  interest.  Passive  investor 
means  an  investor  who  is  not  an  active 
investor,  sudi  as  a  limited  ptutner  in  a 
partnership  under  the  Uniform 
Partnership  Act,  a  sharenoider  in  a 
corporation,  or  a  holder  of  a  debt 
secunty 

(bl  Space  Rental.  As  used  in  section 
1128B  of  the  Act,  "remuneration"  does 
not  include  any  payment  made  by  a 
lessee  to  a  lessor  for  the  use  of  premises, 
as  long  as  all  of  the  following  five 
standards  are  met — 

(1)  The  lease  agreement  is  set  out  in 
writing  and  signed  by  the  parties. 

(2)  "Die  lease  specifies  the  premises 
covered  by  the  lease. 

(3)  If  the  lease  is  intended  to  provide 
the  lessee  with  access  to  the  premises 
for  periodic  intervals  of  time,  rather  than 
on  a  full-time  basis  for  the  term  of  the 
lease,  the  lease  specifies  exactly  the 
schedule  of  such  intervals,  their  precise 
length,  and  the  exact  rent  for  such 
intervals. 

(4)  The  term  of  the  lease  is  for  not  less 
than  one  year. 

(5)  The  aggregate  rental  charge  is  set 
in  advance,  is  consistent  with  fair 
market  value  in  arms-length 
transactions  and  is  not  determined  in  a 
maimer  that  takes  into  account  the 
volume  or  value  of  any  referrals  or 
business  otherwise  generated  between 
the  parties  for  which  payment  may  be 
made  in  whole  or  in  part  under 
Medicare  or  a  State  health  care 
program. 

For  purposes  of  paragraph  (b)  of  this 
section,  the  term  fair  market  value 
means  the  value  of  the  rental  property 
for  general  commercial  purposes,  but 
shall  not  be  adjusted  to  reflect  the 
additional  value  that  one  party  (either 
the  prospective  lessee  or  lessor)  would    . 
attribute  to  the  property  as  a  result  of  its 
proximity  or  convenience  to  sources  of 
referrals  or  business  otherwise 
generated  for  which  payment  may  be 
made  in  whole  or  in  part  under 
Medicare  or  a  State  health  care 
program. 

(c)  Equipment  rental  As  used  in 
section  1128B  of  the  Act,  "remuneration" 
does  not  include  any  payment  made  by 
a  lessee  of  equipment  to  the  lessor  of  the 
equipment  for  the  use  of  the  equipment, 
as  long  as  all  of  the  following  five 
standards  are  met — 

(1)  The  lease  agreement  is  set  out  in 
writing  and  signed  by  the  parties. 


(2)  The  lease  specifies  the  equipment 
covered  by  the  lease. 

(3)  If  the  lease  is  intended  to  provide 
the  lessee  with  use  of  the  equipment  for 
periodic  intervals  of  time,  rather  than  on 
a  full-time  basis  for  the  term  of  the 
lease,  the  lease  specifies  exactly  the 
schedule  of  such  intervals,  their  precise 
length,  and  the  exact  rent  for  such  . 
interval. 

(4)  The  term  of  the  lease  is  for  not  less 
than  one  year. 

(5)  The  aggregate  rental  charge  is  set 
in  advance,  is  consistent  with  fair 
market  value  in  arms-length 
transactions  and  is  not  determined  in  a 
maimer  that  takes  into  account  the 
volume  or  value  of  any  referrals  or 
business  otherwise  generated  between 
the  parties  for  which  payment  may  be 
made  in  whole  or  in  part  under 
Medicare  or  a  State  health  care 
program. 

For  purposes  of  paragraph  (c)  of  this 
section,  the  term  fair  market  value 
means  the  value  of  the  equipment  when 
obtained  from  a  manufacturer  or 
professional  distributor,  but  shall  not  be 
adjusted  to  reflect  the  additional  value 
one  party  (either  the  prospective  lessee 
or  lessor)  would  attribute  to  the 
equipment  as  a  result  of  its  proximity  or 
convenience  to  sources  of  referrals  or 
business  otherwise  generated  for  which 
payment  may  be  made  in  whole  or  in 
part  under  Medicare  or  a  State  health 
care  program. 

(d)  Personal  services  and 
management  contracts.  As  used  in 
section  1128B  of  the  Act.  "remuneration" 
does  not  include  any  payment  made  by 
a  principal  to  an  agent  as  compensation 
for  the  services  of  the  agent,  as  long  as 
all  of  the  following  six  standards  are 
met — 

(1)  The  agency  agreement  is  set  out  in 
writing  and  signed  by  the  parties. 

(2)  The  agency  agreement  specifies 
the  services  to  be  provided  by  the  agent. 

(3)  If  the  agency  agreement  is 
intended  to  provide  for  the  services  of 
the  agent  on  a  periodic,  sporadic  or  part- 
time  basis,  rather  than  on  a  full-time 
basis  for  the  term  of  the  agreement,  the 
agreement  specifies  exactly  the 
schedule  of  such  intervals,  their  precise 
length,  and  the  exact  charge  for  such 
intervals. 

(4)  The  term  of  the  agreement  is  for 
not  less  than  one  year. 

(5)  The  aggregate  compensation  paid 
to  the  agent  over  the  term  of  the 
agreement  is  set  in  advance,  is 
consistent  with  fair  market  value  in 
arms-length  transactions  and  is  not 
determined  in  a  manner  that  takes  into 
account  the  volume  or  value  of  any 
referrals  or  business  otherwise 
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generated  between  the  parties  for  which 
payment  may  be  made  in  whole  or  in 
part  under  Medicare  or  a  State  health 
care  program. 

(6)  The  services  performed  under  the 
agreement  do  not  involve  the 
counselling  or  promotion  of  a  business 
arrangement  or  other  activity  that 
violates  any  State  or  Federal  law. 

For  purposes  of  paragraph  (d)  of  this 
section,  an  agent  of  a  principal  is  any 
person,  other  than  a  bona  fide  employee 
of  the  principal,  who  has  an  agreement 
to  perform  services  for,  or  on  behalf  of, 
the  principal. 

(e)  Sale  of  practice.  As  used  in  section 
1128B  of  the  Act,  "remuneration"  does 
not  include  any  payment  made  to  a 
practitioner  by  another  practitioner 
where  the  fonper  practitioner  is  selling 
his  or  her  practice  to  the  latter 
practitioner,  as  long  as  both  of  the 
following  two  standards  are  met — 

(1)  The  period  from  the  date  of  the 
first  agreement  pertaining  to  the  sale  to 
the  completion  of  the  sale  is  not  more 
than  one  year. 

(2]  The  practitioner  who  is  selling  his 
or  her  practice  will  not  be  in  a 
professional  position  to  make  referrals 
to,  or  otherwise  generate  business  for, 
the  purchasing  practitioner  for  which 
payment  may  be  made  in  whole  or  in 
part  under  Medicare  or  a  State  health 
care  program  after  one  year  from  the 
datevpf  the  first  agreement  pertaining  to 
the  sale. 

(f)  Referral  services.  As  used  in 
section  1128B  of  the  Act,  "remuneration" 
does  not  include  any  payment  or 
exchange  of  anything  of  value  between 
an  individual  or  entity  ("participant") 
and  another  entity  serving  as  a  referral 
service  ("referral  service"),  as  long  as  all 
of  the  following  four  standards  are 

met — 

(1)  The  referral  service  does  not 
exclude  as  a  participant  in  the  referral 
service  any  individual  or  entity  who 
meets  the  qualifications  for 
participation. 

(2)  Any  payment  the  participant 
makes  to  the  referral  service  is  assessed 
equally  against  and  collected  equally 
from  all  participants,  and  is  only  based 
on  the  cost  of  operating  the  referral 
service,  and  not  on  the  volume  or  value 
of  any  referrals  to  or  business  otherwise 
generated  by  the  participants  for  the 
referral  service  for  which  payment  may 
be  made  in  whole  or  in  part  under 
Medicare  or  a  State  health  care 
program. 

(3)  The  referral  service  imposes  no 
requirements  on  the  manner  in  which 
the  participant  provides  services  to  a 
referred  person,  except  that  the  referral 
service  may  require  that  the  participant 
charge  the  person  referred  at  the  same 


rate  as  it  charges  other  persons  not 
referred  by  the  referral  service,  or  that 
these  services  be  furnished  free  of 
charge  or  at  reduced  charge. 

(4)  The  referral  service  makes  the 
following  five  disclosures  to  each  person 
seeking  a  referral,  with  each  such 
disclosure  maintained  by  the  referral 
service  in  a  written  record  certifying 
such  disclosure  and  signed  by  either 
such  person  seeking  a  referral  or  by  the 
individual  making  the  disclosure  on 
behalf  of  the  referral  service — 

(i)  The  manner  in  which  it  selects  the 
group  of  participants  in  the  referral 
service  to  which  it  could  make  a 
referral; 

(ii)  Whether  the  participant  has  paid  a 
fee  to  the  referral  service; 

(iii)  The  manner  in  which  it  selects  a 
particular  participant  from  this  group  for 
that  person; 

(iv)  The  nature  of  the  relationship 
between  the  referral  service  and  the 
group  of  participants  to  whom  it  could 
make  the  referral;  and 

(v)  The  nature  of  any  restrictions  that 
would  exclude  such  an  individual  or 
entity  from  continuing  as  a  participant 

(g)  Warranties.  As  used  in  section 
1128B  of  the  Act,  "remuneration"  does 
not  include  any  payment  or  exchange  of 
anything  of  value  under  a  warranty 
provided  by  a  manufacturer  or  supplier 
of  an  item  to  the  buyer  (such  as  a  health 
care  provider  or  beneficiary)  of  the  item, 
as  long  as  the  buyer  complies  with  all  of 
the  following  standards  in  paragraphs 
(g)(1)  and  (g)(2)  of  this  section  and  the 
manufacturer  or  supplier  complies  with 
all  of  the  following  standards  in 
paragraphs  (g)(3)  and  (g)(4)  of  this 
section — 

(1)  The  buyer  must  fully  and 
accurately  report  any  price  reduction  of 
the  item  (including  a  free  item),  which 
was  obtained  as  part  of  the  warranty,  in 
the  applicable  cost  reporting  mechanism 
or  claim  for  payment  filed  with  the 
Departm.ent  or  a  State  agency. 

(2)  The  buyer  must  provide,  upon 
request  by  the  Secretary  or  a  State 
agency,  information  provided  by  the 
manufacturer  or  supplier  as  specified  in 
paragraph  (g)(3)  of  this  section. 

(3)  The  manufacturer  or  supplier  must 
comply  with  either  of  the  following  two 
standards — 

(i)  The  manufacturer  or  supplier  must 
fully  and  accurately  report  the  price 
reduction  of  the  item  (including  a  free 
item),  which  was  obtained  as  part  of  the 
warranty,  on  the  invoice  or  statement 
submitted  to  the  buyer,  and  inform  the 
buyer  of  its  obligations  under 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(ii)  Where  the  amoimt  of  the  price 
reduction  is  not  known  at  the  time  of 


sale,  the  manufacturer  or  supplier  must 
fully  and  accurately  report  the  existence 
of  a  warranty  on  the  invoice  or 
statement  ixiform  the  buyer  of  its 
obligations  under  paragraphs  (g)(1)  and 
(g)(2)  of  this  section,  and,  when-the  price 
reduction  becomes  known,  provide  the 
buyer  with  documentation  of  the 
calculation  of  the  price  reduction 
resulting  from  the  warranty. 

(4)  The  manufacturer  or  suppUer  must 
not  pay  any  remuneration  to  any 
individual  (other  than  a  beneficiary)  or 
entity  for  any  medical,  surgical,  or 
hospital  expense  incurred  by  a 
beneficiary  other  than  for  the  cost  of  the 
item  itself. 

For  purposes  of  paragraph  (g)  of  this 
section,  the  term  warranty  means  either 
an  agreement  made  in  accordance  with 
the  provisions  of  15  U.S.C.  2301(6),  or  a 
manufacturer's  or  supplier's  agreement 
to  replace  another  manufacturer's  or 
supplier's  defective  item  (which  is 
covered  by  an  agreement  made  in 
accordance  with  this  statutory 
provision),  on  terms  equal  to  the 
agreement  that  it  replaces. 

(h)  Discounts.  As  used  in  section 
1128B  of  the  Act  "remuneration"  does 
not  include  a  discount  as  defined  in 
paragraph  (h)(3)  of  this  section,  on  a 
good  or  service  received  by  a  buyer, 
which  submits  a  claim  or  request  for 
payment  for  the  good  or  service  for 
which  payment  may  be  made  in  whole 
or  in  part  under  Medicare  or  a  State- 
health  care  program,  from  a  seller  as 
long  as  the  buyer  complies  with  the 
applicable  standards  of  paragraph  (h)(1) 
of  this  section  and  the  seller  complies 
with  the  applicable  standards  of 
paragraph  (h)(2)  of  this  section: 

(1)  With  respect  to  the  following  three 
categories  of  buyers,  the  buyer  must 
comply  with  all  of  the  applicable 
standards  within  each  category — 

(i)  If  the  buyer  is  an  entity  which 
reports  its  costs  on  a  cost  report 
required  by  the  Department  or  a  State 
agency,  it  must  comply  with  aU  of  the 
following  four  standards — 

(A)  The  discount  must  be  earned 
based  on  purchases  of  that  same  good  or 
service  bought  within  a  single  fiscal 
year  of  the  buyer; 

(B)  The  buyer  must  claim  the  benefit 
of  the  discount  in  the  fiscal  year  in 
which  the  discount  is  earned  or  the 
following  year, 

(C)  The  buyer  must  fully  and 
accurately  report  the  discount  in  the 
applicable  cost  report;  and 

(D)  The  buyer  must  provide,  upon 
request  by  the  Secretary  or  a  State 
agency,  information  provided  by  the 
seller  as  specified  in  paragraph  (h)(2)(ii) 
of  this  section. 
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(ii)  If  the  buyer  is  an  entity  which  is  a 
health  maintenance  organization  or 
competitive  medical  plan  acting  in 
accordance  with  a  risk  contract  under 
section  187d(g)  or  ig03(m)  of  the  Act,  or 
under  another  State  health  care 
program,  it  need  not  report  the  discount 
except  as  otherwise  may  be  required 
under  the  risk  contract. 

(iii)  If  the  buyer  is  not  an  ostity 
described  in  paragraphs  (h)(l)(i)  or 
(h)(l)(ii)  of  this  section,  it  must  comply 
with  all  of  the  following  three 
standards — 

(A)  The  discount  must  be  made  at  the 
time  of  the  original  sale  of  the  good  or 
service: 

.  (B)  Where  an  item  or  service  is 
separately  claimed  for  payment  with  the 
Department  or  a  State  agency,  the  buyer 
must  fully  and  accurately  report  the 
discount  on  that  item  or  service;  and 

(C)  The  buyer  must  provide,  upon 
request  by  the  Secretary  or  a  State 
agency,  information  provided  by  the 
seller  as  specified  in  paragraph 
(h](2)(ii)(A)  of  this  section. 

(2)  With  respect  to  either  of  the 
following  two  categories  of  buyers,  the 
seller  must  comply  with  all  of  the 
applicable  standards  within  each 
category— 

(i)  If  the  buyer  is  an  entity  described 
in  paragraph  (h)(l)(ii)  of  this  section,  the 
seller  need  not  report  the  discount  to  the 
buyer  for  purposes  of  this  provision. 

(ii)  If  the  buyer  is  any  other  individual 
or  entity,  the  seller  must  comply  with 
either  of  the  following  two  standards — 

(A)  Where  a  discount  is  required  to  be 
reported  to  the  Department  or  a  State 
agency  under  paragraph  (h)(1)  of  this 
section,  the  seller  must  fully  and 
accurately  report  such  discount  on  the 
invoice  or  statement  submitted  to  the 
buyer,  and  inform  the  buyer  of  its 
obligations  to  report  such  discount;  or 

(B)  Where  the  value  of  the  discount  is 
not  known  at  the  time  of  sale,  the  seller 
must  fully  and  accurately  report  the 
existence  of  a  discount  program  on  the 
invoice  or  statement  submitted  to  the 
buyer,  inform  the  buyer  of  its  obligations 
under  paragraph  (h)(1)  of  this  section 
and,  when  the  value  of  the  discount 
becomes  known,  provide  the  buyer  with 
documentation  of  the  calculation  of  the 
discount  identifying  the  specific  goods 
or  services  purchased  to  which  the 
discount  will  be  applied. 

(3)  For  purposes  of  diis  paragraph,  the 
term  discount  means  a  reduction  in  the 
amount  a  seller  charges  a  buyer  (who 
buys  either  directly  or  throuj^  a 
wholesaler  or  a  group  purchasing 
organization)  for  a  good  or  service 
based  on  an  arms  length  transaction. 
The  term  discount  may  include  a  rebate 
check,  credit  or  coupon  directly 


redeemable  from  the  seller  only  to  the 
extent  that  such  reductions  in  price  are 
attributable  to  the  original  good  or 
service  that  was  purchased  or  furnished. 
The  term  discount  does  not  include — 

(i)  Cash  payment; 

(ii)  Furnishing  one  good  or  service 
without  charge  or  at  a  reduced  charge  in 
exchange  for  any  agreement  to  buy  a 
different  good  or  service; 

(iii)  A  reduction  in  price  applicable  to 
one  payor  but  not  to  Medicare  or  a  State 
health  care  program; 

(iv)  A  reduction  in  price  offered  to  a 
beneficiary  (such  as  a  routine  reduction 
or  waiver  of  any  coinsurance  or 
deductible  amount  owed  by  a  program 
beneficiary); 

(v)  Warranties; 

(vi)  Services  provided  in  accordance 
with  a  personal  or  management  services 
contract;  or 

(vii)  Other  remuneration  in  cash  or  in 
kind  not  explicitly  described  in  this 
paragraph. 

(i)  Employees.  As  used  in  section 
1128B  of  the  Act,  "remuneration"  does 
not  include  any  amoimt  paid  by  an 
employer  to  an  employee,  who  has  a 
bona  fide  employment  relationship  with 
the  employer,  for  employment  in  the 
furnishing  of  any  item  or  service  for 
which  payment  may  be  made  in  whole 
or  in  part  under  Medicare  or  a  State 
health  care  program.  For  purposes  of 
para^-aph  (i)  of  this  section,  the  term 
employee  has  the  same  meaning  as  it 
does  for  purposes  of  26  U.S.C  3121(d)(2). 

(j)  Group  punhasing  organizations. 
As  used  in  section  1128B  of  the  Act 
"remuneration"  does  not  include  any 
payment  by  a  vendor  of  goods  or 
services  to  a  group  purchasing 
organization  (GPO),  as  part  of  an 
agreement  to  furnish  such  goods  or 
services  to  an  individual  or  entity  as 
long  as  both  of  the  following  two 
standards  are  met — 

(1)  The  GPO  must  have  a  written 
agreement  with  each  individual  or 
entity,  for  wfaidi  items  or  services  are 
furnished,  that  provides  for  either  of  the 
following — 

(i)  The  agreement  states  that 
participating  vendors  from  which  the 
individual  or  entity  will  purchase  goods 
or  services  will  pay  a  fee  to  the  GPO  of 
3  percent  or  less  of  the  purchase  price  of 
the  goods  or  services  provided  by  that 
vendor. 

(ii)  In  the  event  the  fee  paid  to  the 
GPO  is  not  fixed  at  3  percent  or  less  of 
the  purchase  price  of  the  goods  or 
services,  the  agreement  specifies  the 
amount  (or  if  not  known,  the  maximtun 
amount)  the  GPO  will  be  paid  by  each 
vendor  (where  such  amount  may  be  a 
fixed  sum  or  a  fixed  percentage  of  the 
value  of  purchases  made  from  the 


vendor  by  the  members  of  the  group 
under  the  contract  between  the  vendor 
and  the  GPO). 

(2)  Where  the  entity  which  receives 
the  goods  or  service  from  the  vendor  is  a 
health  care  provider  of  services,  the 
GPO  must  disclose  in  writing  to  the 
entity  at  least  annually,  and  to  the 
Secretary  upon  request  the  amount 
received  from  each  vendor  with  respect 
to  purchases  made  by  or  on  behalf  of  the 
entity. 

For  purposes  of  paragraph  (j)  of  this 
section,  the  Xerm  group  purchasing 
organization  (GPO)  means  an  entity 
authorized  to  act  as  a  purchasing  agent 
for  a  group  of  individuals  or  entities  who 
are  furnishing  services  for  which 
payment  may  be  made  in  whole  or  in 
part  under  Medicare  or  a  State  health 
care  program,  and  who  are  neither 
wholly-owned  by  the  GPO  nor 
subsidiaries  of  a  parent  corporation  that 
wholly  owns  the  GPO  (either  directly  or 
through  another  wholly-owned  entity). 

(k)  Waiver  of  beneficiary  coinsurance 
and  deductible  amounts.  As  used  in 
section  1128B  of  the  Act,  "remuneration" 
does  not  include  any  reduction  or 
waiver  of  a  Medicare  or  a  State  health 
care  program  beneficiary's  obligation  to 
pay  coinsurance  or  deductible  amounts 
as  long  as  all  of  the  standards  are  met 
within  either  of  the  following  two 
categories  of  health  care  providers: 

(1)  If  the  coinsurance  or  deductible 
amounts  are  owed  to  a  hospital  for 
inpatient  hospital  services  for  which 
Medicare  pays  under  the  prospective 
payment  system,  the  hospital  must 
comply  with  all  of  the  following  three 
standards — 

(i)  The  hospital  mast  not  later  claim 
the  amount  reduced  or  waived  as  a  bad 
debt  for  payment  purposes  under 
Medicare  or  otherwise  shift  the  burden 
of  the  reduction  or  waiver  onto 
Medicare,  a  State  health  care  program, 
other  payers,  or  individuals. 

(ii)  The  hospital  must  offer  to  reduce 
or  waive  the  coinsurance  or  deductible 
amounts  without  regard  to  the  reason 
for  admission,  the  length  of  stay  of  the 
beneficiary,  or  the  diagnostic  related 
group  for  which  the  claim  for  Medicare 
reimbursement  is  filed. 

(iii)  The  hospital's  offer  to  reduce  or 
waive  the  coinsurance  or  deductible 
amounts  must  not  be  made  as  part  of  a 
price  reduction  agreement  between  a 
hospital  and  a  third-party  payor. 

(2)  If  the  coinsurance  or  deductible 
amounts  are  owed  by  an  individual  who 
qualifies  for  subsidized  services  under  a 
provision  of  the  Public  Health  Services 
Act  or  under  titles  V  or  XIX  of  the  Act  to 
a  federally  qualified  health  care  center 
or  other  health  care  facility  under  any 
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Public  Health  Services  Act  grant 
program  or  under  title  V  of  the  Act,  the 
health  care  center  or  facility  may  reduce 
or  waive  the  coinsurance  or  deductible 
amounts  for  items  or  services  for  which 
payment  may  be  made  in  whole  or  in 
part  under  part  B  of  Medicare  or  a  State 
health  care  program. 

§1001.953    OIG  report  on  con^iance  with 
InvMtment  InterMt  Mta  huber. 

Within  180  days  of  the  effective  date 
of  this  subpart,  the  OIG  will  report  t& 
the  Secretary  on  the  compliance  with 
5§10O1.952(a)(2)(i)and 
1001.952(a)(2)(vi). 


9 1001.1001    ExchMion  of  antHiM  owned 
or  controMd  by  ■  sanctionod  portoa 

■    (a)  Circumstance  for  exclusion.  (1) 
The  OIG  may  exclude  an  entity  ifi 

(i)  A  person  with  a  relationship  with 
such  entity — 

(A)  Has  been  convicted  of  a  criminal 
offense  as  described  in  sections  1128(a) 
and  1128(b)  (1).  (2)  or  (3)  of  the  Act: 

(B)  Has  had  civil  money  penalties  or 
assessments  imposed  under  section 
1128A  of  the  Act;  or 

(C)  Has  been  excluded  from 
participation  in  Medicare  or  any  of  the 
State  health  care  programs,  and 

(ii)  Such  a  person — 

(A)  Has  a  direct  or  indirect  ownership 
interest  (or  any  combination  thereof)  of 
5  percent  or  more  in  the  entity; 

(B)  Is  th&  owner  of  a  whole  or  part 
interest  in  any  mortgage,  deed  of  trust, 
note  or  other  obligation  secured  (in 
whole  or  in  part)  by  the  entity  or  any  of 
the  property  or  assets  thereof,  in  which 
whole  or  part  interest  is  equal  to  or 
exceeds  5  percent  of  the  total  property 
and  assets  of  the  entity: 

(C)  Is  an  officer  or  director  of  the 
entity,  if  the  entity  is  organized  as  a 
corporation; 

(D)  Is  a  partner  in  the  entity,  if  the 
entity  is  organized  as  a  partnership; 

(E)  Is  an  agent  of  the  entity;  or 

(F)  Is  a  managing  employee,  that  is,  an 
individual  (including  a  general  manager, 
business  manager,  administrator  or 
director)  who  exercises  operational  or 
managerial  control  over  the  entity  or 
part  thereof,  or  directly  or  indirectly 
conducts  the  day-to-day  operations  of 
the  entity  or  part  thereof. 

(2)  For  purposes  of  this  section,  the 
term: 

Agent  means  any  person  who  has 
express  or  implied  authority  to  obligate 
or  act  on  behalf  of  an  entity. 

Indirect  ownership  interest  includes 
an  ownership  interest  through  any  other 
entities  that  ultimately  have  an 
ownership  interest  in  the  entity  in  issue. 
(For  example,  an  individual  has  a  10 
percent  ownership  interest  in  the  entity 


at  issue  if  he  or  she  has  a  20  percent 
ownership  interest  in  a  corporation  that 
wholly  owns  a  subsidiary  that  is  a  50 
percent  owner  of  the  entity  in  issue.) 

Ownership  interest  means  an  interest 
in: 

(i)  The  capital,  the  stock  or  the  profits 
of  the  entity,  or 

(ii)  Any  mortgage,  deed,  trust  or  note, 
or  other  obligation  secured  in  whole  or 
in  part  by  the  property  or  assets  of  the 
entity. 

(b)  Length  of  exclusion.  (1)  Except  as 
provided  in  §  1001.3002(c),  exclusions 
under  this  section  will  be  for  the  same 
period  as  that  of  the  individual  whose 
relationship  with  the  entity  is  the  basis 
for  this  exclusion,  if  the  individual  has 
been  or  is  being  excluded. 

(2)  If  the  individual  was  not  excluded, 
the  length  of  the  entity's  exclusion  will 
be  determined  by  considering  the 
factors  that  would  have  been  considered 
if  the  individual  had  been  excluded. 

(3)  An  entity  excluded  under  this 
section  may  apply  for  reinstatement  at 
any  time  in  accordance  with  the 
procedures  set  forth  in  S  1001.3001(a)(2). 

S  1001.1 101    Failure  to  disclose  certain 
information. 

(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  any  entity  that  did  not 
fully  and  accurately,  or  completely, 
make  disclosures  as  required  by  section 
1124. 1124A  or  1126  of  the  Act.  and  by 
part  455.  subpart  B  and  part  420,  subpart 
C  of  this  title. 

(b)  Length  of  exclusion.  The  following 
factors  will  be  considered  in 
determining  the  length  of  an  exclusion 
under  this  section — 

(1)  The  number  of  instances  where  full 
and  accurate,  or  complete,  disclosure 
was  not  made; 

(2)  The  significance  of  the  undisclosed 
information; 

(3)  The  entity's  prior  criminal,  civil 
and  administrative  sanction  record  (The 
lack  of  any  prior  record  is  to  be 
considered  neutral); 

(4)  Any  other  facts  that  bear  on  the 
nature  or  seriousness  of  the  conduct; 

(5)  The  availability  of  alternative 
sources  of  the  type  of  health  care 
services  provided  by  the  entity;  and 

(6)  The  extent  to  which  the  entity 
knew  that  the  disclosures  made  were 
not  full  or  accurate. 

9 1001.1201    Failure  to  provide  payment 
information. 

(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  any  individual  or 
entity  that  furnishes  items  or  services 
for  which  payment  may  be  made  under 
Medicare  or  any  of  the  State  health  care 
programs  and  that: 


(1)  Fails  to  provide  such  information 
as  is  necessary  to  determine  whether 
such  payments  are  or  were  due  and  the 
amounts  thereof,  or 

(2)  Has  refused  to  permit  such 
examination  and  duplication  of  its 
records  as  may  be  necessary  to  verify 
such  information;^ 

(b)  Length  of  exclusion.  The  following 
factors  will  be  considered  in 
determining  the  length  of  an  exclusion 
under  this  section — 

(1)  The  number  of  instances  where 
information  wa?  not  provided; 

(2)  The  circumstances  under  which 
such  information  was  not  provided; 

(3)  The  amount  of  the  payments  at 
issue; 

(4)  The  individual's  or  entity's 
criminal,  civil  or  administrative  sanction 
record  {The  lack  of  any  prior  record  is  to 
be  considered  neutral);  and 

(5)  The  availability  of  alternative 
sources  of  the  type  of  health  care  items 
or  services  provided  by  the  individual  or 
entity.  ^ 

91001.1301    Failure  to  grant  immecflate 


(a)  Circumstance  for  exclusion.  (1) 
The  OIG  may  exclude  any  individual  or 
entity  that  fails  to  grant  immediate 
access  upon  reasonable  request  to — 

(i)  The  Secretary,  a  State  survey 
agency  or  other  authorized  entity  for  the 
purpose  of  determining,  in  accordance 
with  section  1864(a)  of  the  Act 
whether — 

(A)  An  institution  is  a  hospital  or 
skilled  nursing  facility; 

(B)  An  agency  is  a  home  health 
agency; 

(C)  An  agency  is  a  hospice  program; 

(D)  A  facility  is  a  rural  health  clinic  aa 
defined  in  section  1861(aa)(2)  of  the  Act. 
or  a  comprehensive  outpatient 
rehabilitation  facility  as  defined  in 
section  1861(cc)(2)  of  the  Act; 

(E)  A  laboratory  is  meeting  the 
requirements  of  section  1861(s)  (15)  and 
(16)  of  the  Act,  and  section  353(f)  of  the 
Public  Health  Service  Act; 

(F)  A  chnic.  rehabilitation  agency  or 
public  health  agency  is  meeting  the 
requirements  of  section  1861  (p)(4)  (A)  or 
(B)  of  the  Act: 

(G)  An  ambulatory  surgical  center  is 
meeting  the  standards  specified  under 
section  1832(a)(2)(F)(i)  of  the  Act; 

(H)  A  portable  x-ray  unit  is  meeting 
the  requirements  of  section  1861(8)(3)  of 
the  Act; 

(I)  A  screening  mammography  service 
is  meeting  the  requirements  of  section 
1834(c)(3)  of  the  Act; 

(I)  An  end-stage  renal  disease  facility 
is  meeting  the  requirements  of  section 
1881(b)  of  the  Act; 
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(K)  A  physical  therapist  in 
independent  practice  is  meeting  the 
requirements  of  section  1861(p]  of  the 
Act; 

(L)  An  occupational  therapist  in 
independent  practice  is  meeting  the 
requirements  of  section  1861(g)  of  the 
Act; 

(M)  An  organ  procurement 
organization  meets  the  requirements  of 
section  1138(b]  of  the  Act;  or. 

(N)  A  rural  primary  care  hospital 
meets  the  requirements  of  section 
1820(i](2)  of  the  Act; 

(ii)  The  Secretary,  a  State  survey 
agency  or  other  authorized  entity  to 
perform  the  reviews  and  surveys 
required  under  State  plans  in 
accordance  with  sections  1902(a)(26) 
(relating  to  inpatient  mental  hospital 
services),  1902(a)(31)  (relating  to 
intermediate  care  facilities  for  the 
mentally  retarded),  1919(g)  (relating  to 
nursing  facilities),  1929(i)  (relating  to 
providers  of  home  and  community  care 
and  community  care  settings), 
1902(a)(33)  and  1903(g)  of  the  Act; 

(iii)  The  OIG  for  the  purposes  of 
reviewing  records,  documents  and  other 
aata  necessary  to  the  performance  of 
the  Inspector  General's  statutory 
functions;  or 

(iv)  A  State  Medicaid  fraud  control 
unit  for  the  purpose  of  conducting  its 
activities. 

(2)  For  purposes  of  paragraphs  (a)(l](i) 
and  (a)(l)(ii)  of  this  section,  the  term — 

Failure  to  grant  immediate  access 
means  the  failure  to  grant  access  at  the 
time  of  a  reasonable  request  or  to 
provide  a  compelling  reason  why  access 
may  not  be  granted. 

Reasonable  request  means  a  written 
request  made  by  a  properly  identified 
agent  of  the  Secretary,  of  a  State  survey 
agency  or  of  another  authorized  entity, 
during  hours  that  the  facility,  agency  or 
institution  is  open  for  business. 

The  request  will  include  a  statement 
of  the  authority  for  the  request,  the 
rights  of  the  entity  in  responding  to  the 
request,  the  definition  of  reasonable 
request  and  immediate  access,  and  the 
penalties  for  failure  to  comply,  including 
when  the  exclusion  will  take  effect. 

(3)  For  purposes  of  paragraphs 
(a](l)(iii)  and  (a)(1)(iv)  of  this  section, 
the  term — 

Failure  to  grant  immediate  access 
means: 

(i)  Except  where  the  OIG  or  State 
Medicaid  fraud  control  unit  reasonably 
believes  that  requested  documents  are 
about  fb  be  altered  or  destroyed,  the 
failure  to  produce  or  make  available  for 
inspection  and  copying  requested 
records  upon  reasonable  request,  or  to 
provide  a  compelling  reason  why  they 


cannot  be  produced,  within  24  hours  of 
such  request; 

(ii)  Where  the  OIG  or  State  Medicaid 
fraud  contcol  unit  has  reason  to  believe 
that  requested  documents  are  about  to 
be  altered  or  destroyed,  the  failure  to 
provide  access  to  requested  records  at 
the  time  the  request  is  made. 

Reasonable  request  means  a  written 
request  for  documents,  signed  by  the  IG 
or  a  delegatee,  and  made  by  a  properly 
identified  agent  of  the  OIG  or  a  State 
Medicaid  fraud  control  unit  during 
reasonable  business  hours,  where  there 
is  information  to  suggest  that  the 
individual  or  entity  has  violated 
statutory  or  regulatory  requirements 
under  titles  V.  XI,  XVIII.  XIX  or  XX  of 
the  Act.  The  request  will  include  a 
statement  of  the  authority  for  the 
request,  the  rights  of  the  individual  or 
entity  in  responding  to  the  request,  the 
definition  of  reasonable  request  and 
immediate  aceess,  and  the  effective 
date,  length,  and  scope  and  effect  of  the 
exclusion  that  would  be  imposed  for 
failure  to  comply  with  the  request,  and 
the  earliest  date  that  a  request  for 
reinstatement  would  be  coiisidered. 

(4)  Nothing  in  this  section  shall  in  any 
.way  limit  access  otherwise  authorized 
under  State  or  Federal  law. 

(b)  Length  of  exclusion.  (1)  An 
exclusion  of  an  individual  under  this 
section  may  be  for  a  period  equal  to  the 
sum  of: 

(i)  The  length  of  the  period  during 
which  the  immediate  access  was  not 
granted,  and 

(ii)  An  additional  period  of  up  to  90 
days. 

(2)  The  exclusion  of  an  entity  may  be 
for  a  longer  period  than  the  period  in 
which  immediate  access  was  not 
granted  based  on  consideration  of  the 
following  factors — 

(i)  The  impact  of  the  failure  to  grant 
the  requested  immediate  access  on 
Medicare  or  any  of  the  State  health  care 
programs,  beneficiaries  or  the  public; 

(ii)  The  circumstances  under  which 
such  access  was  refused; 

(iii)  The  impact  of  the  exclusion  on 
Medicare  or  any  of  the  State  health  care 
programs,  beneficiaries  or  the  public; 
and 

(iv)  The  entity's  prior  criminal,  civil  or 
administrative  sanction  record  (the  lack 
of  any  prior  record  is  to  be  considered 
neutral). 

(3)  For  purposes  of  paragraphs  (b)(1) 
and  (b)(2)  of  this  section,  the  length  of 
the  period  in  which  immediate  access 
was  not  granted  will  be  measured  from 
the  time  the  request  is  made,  or  from  the 
time  by  which  access  was  required  to  be 
granted,  whichever  is  later. 


(c)  The  exclusion  will  be  effective  as 
of  the  date  immediate  access  was  not 
granted. 

$1001.1401    Viotations  Of  PPS  corrcctlv* 
actloa 

(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  any  hospital  that 
HCFA  determines  has  failed 
substantially  to  comply  with  a 
corrective  action  plan  required  by 
HCFA  under  section  1886(f)(2)(B)  of  the 
Act. 

(b)  Length  of  exclusion.  The  following 
factors  will  be  considered  in 
determining  the  length  of  exclusion 
under  this  section — 

(1)  The  impact  of  the  hospital's  failure 
to  comply  on  Medicare  or  any  of  the 
State  health  care  programs,  program 
beneficiaries  or  other  individuals; 

(2)  The  circumstances  under  which 
the  failure  occurred; 

(3)  The  nature  of  the  failure  to  comply; 

(4)  The  impact  of  the  exclusion  on 
Medicare  or  any  of  the  State  health  care 
programs,  beneficiaries  or  the  public; 
and 

(5)  The  hospital's  prior  criminal,  civil 
or  administrative  sanction  record  (The 
lack  of  any  prior  record  is  to  be 
considered  neutral). 

§1001.1501    Default  of  hMlth  tducatkin 
loan  or  sctioiaraMp  obll0at(on*. 

(a)  Circumstance  for  exclusion.  (1) 
Except  as  provided  in  paragraph  (a)(4) 
of  this  section,  the  OIG  may  exclude  any 
individual  that  the  Public  Health  Service 
(PHS)  determines  is  in  default  on 
repayments  of  scholarship  obligations  or 
loans  in  connection  with  health 
professions  education  made  or  secured 
in  whole  or  in  part  by  the  Secretary. 

(2)  Before  imposing  an  exclusion  in 
accordance  with  paragraph  (a)(1)  of  this 
section,  the  OIG  must  determine  that 
PHS  has  taken  all  reasonable  -    | 
administrative  steps  to  secure 
repayment  of  the  loans  or  obligations.  If 
PHS  has  offered  a  Medicare  offset 
arrangement  as  required  by  section  1892 
of  the  Act,  the  OIG  will  find  that  all 
reasonable  steps  have  been  taken. 

(3)  The  OIG  will  take  into  account 
access  of  beneficiaries  to  physicians' 
services  for  which  payment  may  be 
made  under  Medicare  or  State  health 
care  programs  in  determining  whether  to 
impose  an  exclusion. 

(4)  The  OIG  will  not  exclude  a 
physician  who  is  the  sole  community 
physician  or  the  sole  source  of  essential 
specialized  services  in  a  community  if  a 
State  requests  that  the  physician  not  be 
excluded. 

(b)  Length  of  exclusion.  The 
individual  will  be  excluded  until  such 
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time  as  MiS  nolifie*  the  OIG  that  the 
default  has  been  cured  or  the  obligations 
h§ve  been  resolved  to  the  PHS's 
satisfaction.  Upon  such  notice,  the  OIG 
win  inform  the  individual  of  his  or  her 
right  to  request  reinstatement. 

§1001.1601    VioMions  Of  the  Hmitations 
on  physician  charges. 

(a)  Circumstance  for  exclusion.  (1) 
The  OIG  may  exclude  a  physician  whom 
it  determines,  for  any  p>eriod  beginning 
on  or  after  January  1, 1987 — 

(i)  Is  a  non-participating  physician 
under  section  1842(i)  of  the  Act; 

(ii)  Furnished  services  to  a  i 
beneficiary; 

(iii)  Knowingly  and  willfully  billed  on 
a  repeated  basis  for  such  services  actual 
charges  in  excess  of — 

(A)  The  maximum  allowable  actual 
charge  determined  in  accordance  with 
section  1842(j)(l)(C)  of  the  Act  for  the 
period  January  1, 1987  through 
December  31. 1990.  or 

(BJ  The  limiting  charges  determined  in 
accordance  with  section  1848(g)(2)  of  the 
Act  for  the  period  beginning  January  1. 
1991;  and 

(iv)  Is  not  the  sole  community 
physician  or  sole  source  of  essential 
specialized  services  in  the  community. 

(2)  The  OIG  will  take  into  account 
access  of  beneficiaries  to  physicians' 
services  for  w^hich  Medicare  payment 
may  be  made  in  determining  whether  to 
impose  an  exclu&ion. 

(b)  Length  of  exclusion.  (1)  In 
determinmg  the  length  of  an  exclusion  in 
accordance  with  this  section,  the  OIG 
will  consider  the  following  factors — 

(i)  The  number  of  services  for  which 
the  physician  billed  in  excess  of  the 
maximum  allowable  charges; 

(ii)  The  number  of  beneficiaries  for 
whom  services  were  billed  in  excess  of 
the  maximum  allowable  charges; 

(iii)  The  amount  of  the  charges  that 
were  in  excess  of  the  maximum 
allowable  charges; 

(iv)  The  physician's  prior  criminal, 
civil  or  administrative  sanction  record 
(the  lack  of  any  prior  record  is  to  be 
considered  neutral);  and 

(v)  The  availability  of  alternative 
sources  of  the  type  of  health  care  items 
or  services  furnished  by  the  physician. 
(2)  The  period  of  exclusion  may  not 
exceed  5  yeacs. 


§  1001.1701 


BillinQ  for  MTVlcos  of 

r*ir<itti 


(a)  Ctrcmnstance  for  exclusion.  The 
QIC  may  exclude  a  physician  whom  it 
determines — 

(1)  Has  knowingly  and  willfully 
presented  or  caused  to  be  presented  a 
claim,  or  billed  an  individual  enrolled 


under  Part  B  of  the  Medicare  program 
(or  his  or  her  representative)  for: 

(i)  Services  of  an  assistant  at  surgery 
during  a  cataract  operation,  or 

(ii)  Charges  that  include  a  charge  for 
an  assistant  at  surgery  during  a  cataract 
operation; 

(2)  Has  not  obtained  prior  approval 
for  the  use  of  such  assistant  from  the 
appropriate  Utihzation  and  Quality 
Control  Peer  Re%1ew  Organization 
(PRO)  or  Medicare  carrier;  and 

(3)  Is  not  the  sole  community 
physician  or  sole  source  of  essential 
specialized  services  in  the  community. 

(b)  The  OIG  will  take  mto  account 
access  of  beneficiaries  to  physicians' 
services  for  which  Medicare  payment 
may  be  made  in  determining  whether  to 
impose  an  exclusion. 

(c)  Length  of  exclusion.  (1)  In 
determining  the  length  of  an  exclusion  in 
accordance  with  this  section,  the  OIG 
will  consider  the  following  factors — 

(i)  The  number  of  instances  for  which 
claims  were  submitted  or  beneficiaries 
were  billed  for  imapproved  use  of 
assistants  during  cataract  operations; 

(ii)  The  amount  of  the  claims  or  bills 
presented; 

(iii)  The  circumstances  under  which 
the  claims  or  bills  were  made,  including 
whether  the  services  were  medically 
necessary; 

(iv)  Whether  approval  for  the  use  of 
an  assistant  was  requested  from  the 
PRO  or  carrier 

(v)  The  physician's  criminal,  civil  or 
administrative  sanction  record  (the  lack 
of  any  prior  record  is  to  be  considered 
neutral);  and 

(vi)  "The  availability  of  alternative 
sources  of  the  type  of  health  care  items 
or  services  furnished  by  the  physician. 

(2)  The  period  of  exclusion  may  not 
exceed  5  years. 

Subpart  D— Waivers  and  Effect  of 
Exduaion 

S  1001.1801    Walvsrs  of  exclusions. 

(a)  The  OIG  has  the  authority  to  grant 
or  deny  a  request  from  a  State  health 
care  program  that  an  exclusion  from 
that  program  be  waived  with  respect  to 
an  individual  or  entity,  except  that  no 
waiver  may  be  granted  with  respect  to 
an  exclusion  tmder  §  1001.101(b).  The 
request  must  be  in  writing  and  from  an 
individual  directly  responsible  for 
administering  the  State  health  care 
program. 

.  (b)  With  respect  to  exclusions  under 
§  1001.101(a).  a  request  from  a  State 
health  care  program  for  a  waiver  of  the 
exclusion  will  only  be  considered  if  the 
individual  or  entity  is  the  sole 
community  physician  or  the  sole  source 


of  essential  specialized  services  in  a 
communKy. 

(c)  With  fespect  to  exclusions 
imposed  under  subpart  C  of  this  part,  a 
request  for  waiver  nvill  only  be  granted 
if  the  OIG  determines  that  imposition  of 
the  exclusion  woidd  not  be  in  the  public 
interest. 

(d)  If  the  basis  for  the  waiver  ceases 
to  exist  the  waiver  will  be  rescinded, 
and  the  individual  or  entity  will  be 
excluded  for  the  period  remaining  on  the 
exclusion,  measured  from  the  time  the 
exclusion  would  have  been  imposed  if 
the  waiver  had  not  been  granted. 

(e)  In  the  event  a  waiver  is  granted,  it 
is  applicable  only  to  the  program(s)  for 
which  waiver  is  requested. 

(f)  The  decision  to  grant,  deny  or 
rescind  a  request  for  a  waiver  is  not 
subject  to  administrative  or  judicial 
review. 

(g)  The  Inspector  General  may  waive 
the  exclusion  of  an  individual  or  entity 
from  participation  in  the  Medicare 
program  in  conjunction  with  granting  a 
waiver  requested  by  a  State  health  care 
program.  If  a  Stale  program  waiver  is 
rescinded,  the  derivative  waiver  of  the 
exclusion  from  Medicare  is 
automatically  rescinded. 

§1001.1901    Scop*  and  effect  of 

exclusion. 

(a)  Scope  of  exclusion.  Exclusions  of 
individuals  and  entities  under  this  title 
will  be  from  Medicare.  State  health  care 
programs,  and  all  other  Federal  non- 
procurement  propams.  The  OIG  will 
exclude  the  individual  or  entity  from  the 
Medicare  program  and  direct  each  State 
agency  administering  a  State  health  care 
program  to  exclude  the  individual  or 
entity  for  the  same  period.  In  the  case  of 
an  individual  or  entity  not  eligible  to 
participate  in  Medicare,  the  exclusion 
will  still  be  effective  on  the  date,  and  for 
the  period,  established  by  the  OIG. 

(b)  Effect  of  exclusion  on  excluded 
individuals  and  entities.  (1)  Unless  and 
until  an  individaal  or  entity  is  reinstated 
into  the  Medicare  program  in 
accordance  witfa  subpart  F  of  this  part, 
no  payment  «rili  be  made  by  Medicare 
or  any  of  tiie  State  health  care  programs 
for  any  item  or  service  furnished,  on  or 
after  die  effective  date  specified  in  the 
notice  period,  by  an  excluded  individual 
or  entity,  or  at  the  medical  direction  or 
on  the  prescription  of  a  physician  or 
other  autfamized  mdividual  who  is 
excluded  whea  the  person  furnishing 
such  item  or  service  knew  or  had  reason 
to  know  of  die  exdnsion. 

(2)  An  excluded  individual  or  entity 
may  not  take  assigmnent  of  an 
enrollee's  daim  on  or  after  the  effective 
date  of  excksiao. 
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(3)  An  excluded  individual  or  entity 
that  submits,  or  causes  to  be  submitted, 
claims  for  items  or  services  furnished 
during  the  exclusion  period  is  subject  to 
civil  money  penalty  liability  under 
section  1128A(a)(l)(D)  of  the  Act.  and 
criminal  liability  under  section 
1128B(a](3)  of  the  Act. 

(c)  Exceptions  to  paragraph  (b)(1)  of 
this  section.  (1)  If  an  enrollee  of  Part  B 
of  Medicare  submits  an  otherwise 
payable  claim  for  items  or  services 
furnished  by  an  excluded  individual  or 
entity,  or  under  the  medical  direction  or 
on  the  prescription  of  an  excluded 
physician  or  other  authorized  individual 
after  the  effective  date  of  exclusion, 
HCFA  will  pay  the  first  claim  submitted 
by  the  enrollee  and  immediately  notify 
the  enrollee  of  the  exclusion. 

(2)  HCFA  will  not  pay  an  enrollee  for 
items  or  services  furnished  by  an 
excluded  individual  or  entity,  or  under 
the  medical  direction  or  on  the 
prescription  of  an  excluded  physician  or 
other  authorized  individual  more  than  15 
days  after  the  date  on  the  notice  to  the 
enrollee,  or  after  the  elective  date  of  the 
exclusion,  whichever  is  later. 

(3)  Unless  the  Secretary  determines 
that  the  health  and  safety  of 
beneficiaries  receiving  services  under 
Medicare  or  a  State  health  care  program 
warrants  the  exclusion  taking  effect 
earlier,  payment  may  be  made  under 
such  program  for  up  to  30  days  after  the 
effective  date  of  the  exclusion  for — 

(i)  Inpatient  institutional  services 
furnished  to  an  individual  who  was 
admitted  to  an  excluded  institution 
before  the  date  of  the  exclusion,  and 

(ii)  Home  health  services  and  hospice 
care  furnished  to  an  individual  under  a 
plan  of  care  established  before  the 
effective  date  of  exclusion. 

(4)  (i]  Notwithstanding  the  other 
provisions  of  this  section,  payment  may 
be  made  under  Medicare  or  a  State 
health  care  program  for  certain 
emergency  items  or  services  furnished 
•by  an  excluded  individual  or  entity,  or 
at  the  medical  direction  or  on  the 
prescription  of  an  excluded  physician  or 
other  authorized  individual  during  the 
period  of  exclusion.  To  be  payable,  a 
claim  for  such  emergency  items  or 
services  must  be  accompanied  by  a 
sworn  statement  of  the  person 
furnishing  the  items  or  services 
specifying  the  nature  of  the  emergency 
and  why  the  items  or  services  could  not 
have  been  furnished  by  an  individual  or 
entity  eligible  to  furnish  or  order  such 
items  or  services. 

(ii)  Notwithstanding  paragraph 
(c)(4](i]  of  this  section,  no  claim  for 
emergency  items  or  services  will  be 
payable  if  such  items  or  services  were 
provided  by  an  excluded  individual 


who.  through  an  employment, 
contractual  or  any  other  arrangement, 
routinely  provides  emergency  health 
care  items  or  services. 

Subpart  E— Notice  and  Appeals 
§1001.2001    NotlcaofintwittotxchMte. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  the  OIG  proposes  to 
exclude  an  individual  or  entity  in 
accordance  with  subpart  C  of  this  part 
or  in  accordance  with  subpart  B  of  this 
part  where  the  exclusion  is  for  a  period 
exceeding  5  years,  it  will  send  written 
notice  of  its  intent,  the  basis  for  the 
proposed  exclusion,  and  the  potential 
effect  of  an  exclusion.  Within  30  days  of 
receipt  of  notice,  which  will  be  deemed 
to  be  5  days  after  the  date  on  the  notice, 
the  individual  or  entity  may  submit 
documentary  evidence  and  written 
argument  concerning  whether  the 
exclusion  is  warranted  and  any  related 
issues. 

(b)  If  the  OIG  proposes  to  exclude  an 
individual  or  entity  in  accordance  with 
§S  1001.701  or  1001.801,  the  individual  or 
entity  may  submit,  in  addition  to  the 
information  described  in  paragraph  (a) 
of  this  section,  a  written  request  to 
present  evidence  or  argument  orally  to 
an  OIG  o^icialj 

(c)  Exception.  If  the  OIG  proposes  to 
exclude  an  individual  or  entity  under  the 
provisions  of  8§  1001.1301, 1001.1401  or 
1101.1501,  paragraph  (a)  of  this  section 
will  not  apply. 

(d)  If  an  entity  has  a  provider 
agreement  under  section  1866  of  the  Act, 
and  the  OIG  proposes  to  terminate  that 
agreement  in  accordance  with  section 
1866(b)(2)(C)  of  the  Act,  the  notice 
provided  for  in  paragraphs  (a)  and  (b)  of 
this  section  will  so  state. 

91001.2002   Notic*  Of  ndiwloa 

(a)  Except  as  provided  in  9  1001.2003, 
if  the  OIG  determines  that  exclusion  is 
warranted,  it  will  send  a  written  notice 
of  this  decision  to  the  affected 
individual  or  entity. 

(b)  The  exclusion  will  be  effective  20 
days  from  the  date  of  the  notice. 

(c)  The  written  notice  will  state —  " 

(1)  The  basis  for  the  exclusion; 

(2)  The  length  of  the  exclusion  and, 
where  applicable,  the  factors  considered 
in  setting  the  length; 

(3)  The  effect  of  the  exclusion; 

(4)  The  earliest  date  on  which  the  OIG 
will  consider  a  request  for 
reinstatement; 

(5)  The  requirements  and  procedures 
for  reinstatement;  and 

(6)  The  appeal  rights  available  to  the 
excluded  individual  or  entity. 


(d)  Paragraph  (b)  of  this  section  does 
not  apply  to  exclusions  imposed  in 
accordance  with  S  1001.1301. 

S  1001.2003    Notice  of  proposal  to  •idud*. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  the  OIG  proposes  to 
exclude  an  individual  or  entity  in 
accordance  with  SS  1001.901. 1001.951,      ' 
1001.1601  or  1001.1701,  it  will"  send 
written  notice  of  this  decision  to  the 
affected  individual  or  entity.  The  written 
notice  will  provide  the  same  information 
set  forth  in  S  1001.2002(c).  If  an  entity 
has  a  provider  agreement  under  section 
1866  of  the  Act,  and  the  OIG  also 
proposes  to  terminate  that  agreement  in 
accordance  with  section  1866(b)(2)(C)  of 
the  Act,  the  notice  will  so  indicate.  The 
exclusion  will  be  effective  60  days  after 
the  date  of  the  notice  unless,  within  that 
period,  the  individual  or  entity  files  a 
written  request  for  a  hearing  in 
accordance  with  part  1005  of  this 
chapter.  Such  request  must  set  forth — 

(1)  The  specific  issues  or  statements 
in  the  notice  with  which  the  individual 
or  entity  disagrees; 

(2)  The  basis  for  that  disagreement: 

(3)  The  defenses  on  which  reliance  is 
intended; 

(4)  Any  reasons  why  the  proposed 
length  of  exclusion  should  be  modified; 
and 

(5)  Reasons  why  the  health  or  safety 
of  individuals  receiving  services  under 
Medicare  or  any  of  the  State  health  care 
programs  does  not  warrant  the 
exclusion  going  into  effect  prior  to  the 
completion  of  an  administrative  law 
judge  (AL))  proceeding  in  accordance 
with  part  1005  of  this  chapter. 

(b)  (1)  If  the  individual  or  entity  does 
not  make  a  written  request  for  a  hearing 
as  provided  for  in  paragraph  (a)  of  this 
section,  the  OIG  will  send  a  notice  of 
exclusion  as  described  in  S  1001.2002. 

(2)  If  the  individual  or  entity  makes  a 
timely  written  request  for  a  hearing  and 
the  OIG  determines  that  the  health  or 
safety  of  individuals  receiving  services 
under  Medicare  or  any  of  the  State 
health  care  programs  does  not  warrant 
an  immediate  exclusion,  an  exclusion 
will  not  go  into  effect  unless  an  ALJ 
upholds  the  decision  to  exclude. 

(c)  If,  prior  to  issuing  a  notice  of 
proposal  to  exclude  under  paragraph  (a) 
of  this  section,  the  OIG  determines  that 
the  health  or  safety  of  individuals 
receiving  services  under  Medicare  or 
any  of  the  State  health  care  programs 
warrants  the  exclusion  taking  place 
prior  to  the  completion  of  an  AL) 
proceeding  in  accordance  with  part  lOOb 
of  this  chapter,  the  OIG  will  proceed 
under  9S  1001.2001  and  1001.2002. 
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§  Mei.20M   Nolle*  to  Stat*  «g*nc«e«. 

HHS  will  promptly  notify  each 
appropriate  State  agency  administering 
or  supervising  the  administration  of 
each  State  health  care  program  of: 

(a)  The  facts  and  circumstances  of 
each  exdnsion.  and 

(b)  The  period  for  which  the  State 
agency  is  being  directed  to  exclude  the 
individual  or  entity.  j 

§1001.2005    Motle*  to  State  HcoMmg 


(a)  HHS  will  promptly  notify  the 
appropriate  State(8)  or  local  agencies  or 
authorities  having  responsibility  for  the 
licensing  or  certification  of  an  individual 
or  entity  excluded  (or  directed  to  be 
excluded)  from  participation  of  the  facts 
and  circumstances  of  the  exclusion. 

(b)  HHS  wrill  request  that  appropriate 
investigations  be  made  and  sanctions 
invoked  in  accordance  with  applicable 
State  law  and  policy,  and  will  request 
that  the  State  or  local  agency  or 
authority  keep  the  Secretary  and  the 
OIG  fully  and  currently  informed  with 
respect  to  any  actions  taken  in  response 
to  the  request. 


§10eiJ000    Nolio*  to  oOwrs  r*gartHng 
•xchiaioa 

(a)  HHS  will  give  notice  of  the 
exclusion  and  the  effective  date  to  the 
public,  to  beneficiaries  (in  accordance 
with  S  1001  J901(c)).  and.  as  appropriate, 
to— 

(1)  Any  entity  in  which  the  excluded 
individual  or  entity  is  known  to  be 
serving  as  an  employee,  administrator, 
operator,  or  in  which  the  individual  or 
entity  is  serving  in  any  other  capacity 
and  is  receiving  payment  for  providing 
services  (The  lack  of  this  notice  will  not 
affect  HCFA's  ability  to  deny  payment 
for  services); 

(2)  State  Medicaid  Fraud  Control 
Units: 

(3)  Utilization  and  Quality  Control 
Peer  Review  Organizations; 

(4)  Hospitals,  skilled  nursing  facilities, 
home  health  agencies  and  health 
maintenance  organizations; 

(5)  Medical  societies  and  other 
professional  organizations; 

(6)  Contractors,  health  care 
prepayment  plans,  private  insurance 
companies  and  other  affected  agencies 
and  organizations; 

(7)  The  State  and  Area  Agencies  on 
Aging  established  imder  title  III  of  the 
Older  Americans  Act;  and 

(8)  Other  Departmental  operating 
divisions.  Federal  agencies,  and  other 
agencies  or  organizations,  as 
appropriate. 

(b)  In  the  case  of  an  exclusion  under 
§  1001.101  of  this  chapter,  if  section 
J04(a)(S)  of  the  Controlled  Substances 


Act  (21  U.S.C.  824(a)(5))  applies,  HHS 
will  give  notice  to  the  Attorney  General 
of  the  United  States  of  the  facts  and 
circumstances  of  the  exclusion  and  the 
length  of  the  exclusion. 

§1001.2007    Appeal  Of  exclusions. 

(a)(1)  Except  as  provided  in 
§  1001.2003.  an  individual  or  entity 
excluded  under  this  Part  may  file  a 
request  for  a  hearing  before  an  AL]  only 
on  the  issues  of  whether 

(i)  The  basis  for  the  imposition  of  the 
sanction  exists,  and 

(ii)  The  length  of  exclusion  is 
unreasonable. 

(2)  When  the  OIG  imposes  an 
exclusion  under  subpart  B  of  this  part 
for  a  period  of  5  years,  paragraph 
(a)(l){ii)  of  this  section  will  not  apply. 

(3)  The  request  for  a  hearing  should 
contain  the  information  set  forth  in 

§  1005.2(d)  of  this  chapter. 

(b)  The  excluded  individual  or  entity 
has  60  days  from  the  receipt  of  notice  of 
exclusion  provided  for  in  §  1001.2002  to 
file  a  request  for  such  a  hearing. 

(c)  The  standard  of  proof  at  a  hearing 
is  preponderance  of  the  evidence. 

(d)  When  the  exclusion  is  based  on 
the  existence  of  a  conviction,  a 
determination  by  another  government 
agency  or  any  other  prior  determination, 
the  basis  for  the  underlying 
determination  is  not  reviewable  and  the 
individual  or  entity  may  not  collaterally 
attack  the  underiying  determinatiOTi. 
either  on  substantive  or  procedural 
grounds,  in  this  appeal. 

(e)  The  procedures  in  part  1005  of  this 
chapter  will  apply  to  the  appeal. 

Subpart  F— Reinstatement  into  the 
Programs 

§  1001.3001    Timing  and  metttod  of  request 
for  reinstatement 

(a)  (1)  Except  as  provided  in 
paragraph  (a)(2)  of  this  section  or  in 
§5  1001.501(b)(4)  and  (c)  and 
1001.601(b)(4),  an  excluded  mdividual  or 
entity  (other  than  those  excluded  in 
accordance  with  §§  1001.1001  and 
1001.1501)  may  submit  a  written  request 
for  reinstatement  to  the  OIG  only  after 
the  date  speciRed  in  the  notice  of 
exclusion. 

(2)  An  entity  under  §  1001.1001  may 
apply  for  reinstatement  prior  to  the  date 
specified  in  the  notice  of  exclusion  by 
submitting  a  written  request  for 
reinstatement  that  includes 
documentation  demonstrating  that  the 
standards  set  forth  in  §  1001.3002(c) 
have  been  met 

(3)  Upon  receipt  of  a  written  request, 
the  OIG  will  requh«  the  requestor  to 
furnish  specific  information  and 
authorization  to  (^tain  information  from 


private  health  insurers,  peer  review 
bodies,  probation  officers,  professional 
associates,  investigative  agencies  and 
such  others  as  may  be  necessary  to 
determine  whether  reinstatement  should 
be  granted. 

(4)  Failure  to  furnish  the  required 
information  or  authorization  will  result 
in  the  continuation  of  the  exclusion. 

(b)  If  a  period  of  exclusion  is  reduced 
on  appeal  (regardless  of  whether  further 
appeal  is  pending),  ttie  individual  or 
entity  may  request  reinstatement  once 
the  reduced  exclusion  period  expires. 

§1001.3002    Basis  for  reinstatemem. 

(a)  The  OIG  will  authorize 
reinstatement  if  it  determines  that — 

(1)  The  period  of  exclusion  has 
expired; 

(2)  There  are  reasonable  assurances 
that  the  types  of  actions  that  fomied  the' 
basis  for  the  original  exclusion  have  not 
recurred  and  will  not  recur  and 

(3)  There  is  no  additional  basis  under 
sections  1128  (a)  or  (b)  or  1128A  of  the 
Act  for  continuation  of  the  exclusion. 

(b)  In  making  the  reinstatement 
determination,  the  OIG  will  consider— 

(1)  Conduct  of  the  individual  or  entity 
occurring  prior  to  the  date  of  the  notice 
of  exclusion,  if  not  known  to  the  OIG  at 
the  time  of  the  exclusion; 

(2)  Conduct  of  the  individual  or  entity 
after  the  date  of  the  notice  of  exclusion: 

(3)  Whether  all  fines,  and  all  debts 
due  and  owing  (including  overpayments) 
to  any  Federal.  State  or  local 
government  that  relate  to  Medicare  or 
any  of  the  State  health  care  programs, 
have  been  paid  or  satisfactory 
arrangements  have  been  made  to  fulfill 
these  obligations: 

(4)  Whether  HCFA  has  determined 
that  the  individual  or  entity  complies 
with,  or  has  made  satisfactory 
arrangements  to  fulfill  all  of  the 
applicable  conditions  of  participation  or 
supplier  conditions  for  coverage  under 
the  statutes  and  regulations;  and 

(5)  For  purposes  of  individuals  or 
entities  excluded  under  part  1004  of  this 
chapter  only,  the  individual's  or  entity's 
willingness  and  ability  to  provide  health 
care  that  meets  professionally 
recognized  standards. 

(c)  If  the  OIG  determines  that  the 
criteria  in  paragraphs  (a)(2)  and  (a)(3)  of 
this  section  have  been  met,  an  entity 
excluded  in  accordance  with  §  1001.1001 
will  be  reinstated  upon  a  determination 
by  the  OIG  that  the  individual  whose 
conxiction,  exclusion  or  civil  money 
penalty  was  the  basis  for  the  entity's 
exclusion — 

(1)  Has  reduced  his  or  her  otvnership 
or  control  interest  in  the  entity  below  5 
percent; 
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(2)  Is  no  longer  an  officer,  director, 
agent  or  managing  employee  of  the 
entity;  or 

(3)  Has  been  reinstated  in  accordance 
with  paragraph  (a)  of  this  section  or 

§  1001.3005. 

(d)  Reinstatement  will  not  be  elective 
until  CHG  pants  the  request  and 
provides  notice  under  §  1001.3003(a)(1). 
Reinstatement  will  be  effective  as 
provided  in  the  notice. 

(e)  A  determination  with  respect  to 
reinstatement  is  not  appealable  or 
reviewable  except  as  provided  in 
§1001.3004. 

(f)  An  ALJ  may  not  require 
reinstatement  of  an  individual  or  entity 
in  accordance  with  this  chapter. 

§1001.3003    Approval  Of  rcqiMtt  for 
reinstatement 

(a)  If  the  OIG  grants  a  request  for 
reinstatement,  the  OIG  will — 

(1)  Notify  HCFA  of  the  date  of  the 
individual's  or  entity's  reinstatement  in 
the  Medicare  program: 

(2)  Give  written  notice  to  the  excluded 
individual  or  entity  specifying  the  date 
when  Medicare  participation  may 
resume; 

(3)  Notify  State  agencies  that 
administer  the  State  health  care 
programs  that  the  individual  or  entity 
has  been  reinstated  into  the  Medicare 
program;  and 

(4)  To  the  extent  applicable,  give 
notice  to  those  agencies,  groups, 
individuals  and  others  that  were 
originally  notified  of  the  exclusion. 

(b)  If  the  OIG  makes  a  determination 
to  reinstate  an  individual  or  entity  under 
Medicare,  the  State  health  care  program 
upon  notification  from  the  OIG  must 
automatically  reinstate  the  individual  or 
entity  under  such  program,  effective  on 
the  date  of  reinstatement  under 
Medicare,  unless — 

(1)  Reinstatement  is  not  available  to 
such  excluded  party  under  State  law,  or 

(2)  A  longer  exclusion  period  was 
established  in  accordance  with  the 
State's  own  authorities  and  procedures. 

S  1001.3004    Denial  of  rwiMtt  for 
rdnstalwnanL 

(a)  If  a  request  for  reinstatement  is 
denied,  OIG  will  give  written  notice  to 
the  requesting  individual  or  entity. 
Within  30  days  of  the  date  on  the  notice, 
the  excluded  individual  or  entity  may 
submit: 

(1)  Documentary  evidence  and  written 
argument  against  the  continued 
exclusion, 

(2)  A  written  request  to  present 
written  evidence  and  oral  argument  to 
an  OIG  official,  or 

(3)  Both  documentary  evidence  and  a 
written  request. 


(b)  After  evaluating  any  additional 
evidence  submitted  by  the  excluded 
individual  or  entity  (or  at  the  end  of  the 
30-day  period,  if  none  is  submitted],  the 
OIG  will  send  written  notice  either 
confirming  the  denial  and  indicating 
that  a  subsequent  request  for 
reinstatement  will  not  be  considered 
until  at  least  one  year  after  the  date  of 
denial,  of  approving  the  request 
consistent  with  the  procedures  set  forth 
in  9  1001.3003(a). 

(c)  The  decision  to  deny  reinstatement 
will  not  be  subject  to  administrative  or 
judicial  review. 

§1001.3005    RM«r««forvaea(«d 
daclsion*. 

(a)  An  individual  or  entity  will  be 
reinstated  into  the  Medicare  program 
retroactive  to  the  effective  date  of  the 
exclusion  when  such  exclusion  is  based 
on — 

(1)  A  conviction  that  is  reversed  or 
vacated  on  appeal:  or 

(2)  An  action  by  another  agency,  such 
as  a  State  agency  or  licensing  board, 
that  is  reversed  or  vacated  on  appeal. 

(b)  If  an  individual  or  entity  is 
reinstated  in  accordance  with  paragraph 
(a)  of  this  section,  HCFA  will  make 
payment  for  services  covered  under 
Medicare  that  were  furnished  or 
performed  during  the  period  of 
exclusion. 

(c)  The  OIG  will  give  notice  of  a 
reinstatement  under  this  section  in 
accordance  with  §  1001.3003(a]. 

(d)  An  action  taken  by  OIG  under  this 
section  will  not  require  any  State  health 
care  program  to  reinstate  the  individual 
or  entity  if  it  has  imposed  an  exclusion 
under  Hs  own  authority. 

C.  Part  1002  is  revised  to  read  as 
follows: 

PART  1002— PROGRAM  INTEQRITY— 
STATE-INITIATEO  EXCLUSIONS 
FROM  MEOtCAK) 

Subpart  A— General  Provisions 

1002.1  Scope  and  purpose. 

1002.2  General  authority. 

1002.3  Disclosure  by  providers:  information 
on  persons  convicted  of  crimes. 

1002.100    State  plan  requirement. 

Subpart  B— Mandatory  Exdueion 

1002.203    Mandatory  exclusion. 

Subpart  C— Permissive  Exclusions 

1002.210    Permissive  exclusions:  general  ^ 

authority. 
1002wni    Effect  of  exclusion. 

1002.212  State  agency  notificationa. 

1002.213  Appeals  of  exclusions. 

1002.214  Basis  for  reinstatement  after  State 
agency-initiated  exclusion. 

1002.215  Action  on  request  for 
reinstatement. 


i«OMiof 
Local  ConvteUone  of  Crieiee 


1002.230    Notification  of  State  or  local 
convictions  of  crimes  against  Medicaid. 

Authority:  42  U.S.C.  1302. 1320a-3. 1320a-5. 
1320a-7. 139e(a)(4XA).  139e(p)(l).  139Sa(30). 
1396a(39),  139iBb(a)(6).  1396b(b)(3).  1396b(i)(2) 
and  1396b(q). 

Subpart  A— General  ProvlsKMis 

§  1002.1    Scope  and  purpeee. 

The  regulations  in  this  part  specify 
certain  bases  upon  which  individuals 
and  entities  may,  or  in  some  cases  must, 
be  excluded  from  participation  in  the 
Medicaid  program.  These  regulations 
specifically  address  the  authority  of 
State  agencies  to  exclude  on  their  own 
initiative,  regardless  of  whether  the  OIG 
has  excluded  an  individual  or  entity 
under  part  1001  of  this  chapter.  These 
regulations  also  delineate  the  States' 
obligation  to  inform  the  OIG  of  certain 
Medicaid-related  convictions. 

§1002.2   General  aultwrtty. 

(a)  In  addition  to  any  other  authority 
it  may  have,  a  State  may  exclude  an 
individual  or  entity  from  participation  in 
the  Medicaid  program  for  any  reason  for 
which  the  Secretary  could  exclude  that 
individual  or  entity  from  participation  in 
the  Medicare  program  under  sections 
1128. 1128A  or  1886(b)(2)  of  the  Social 
Security  Act. 

(b)  Nothing  contained  in  this  part 
should  be  construed  to  limit  a  State's 
own  authority  to  exclude  an  individual 
or  entity  from  Medicaid  for  any  reason 
or  period  authorized  by  State  law. 


§10024 


by  pcovMeca, 


(a)  Information  that  must  be 
disclosed.  Before  the  Medicaid  agency 
enters  into  or  renews  a  provider 
agreement  or  at  any  time  upon  written 
request  by  the  Medicaid  agency,  the 
provider  must  disclose  to  die  Medicaid 
agency  the  identity  of  any  person 
described  in  {  10(n.l001(a)(l)  of  this 
chapter. 

(b)  Notification  to  Inspector  General. 
(1)  llie  Medicaid  agency  must  notify  the 
Inspector  General  of  any  disclosures 
made  imder  paragraph  (a)  of  this  section 
within  20  working  days  from  the  date  it 
receives  the  information. 

(2)  The  agency  must  also  prompUy 
notify  the  Inspector  General  of  any 
action  it  takes  on  the  provider's 
application  for  participation  in  the 
program. 

(c)  Denial  or  termination  of  provider 
participation.  (1)  The  Medicaid  agency 
may  refuse  to  enter  into  or  renew  an 
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agreement  with  a  provider  if  any  person 
w  ho  has  ownership  or  control  interest  in 
the  provider,  or  who  is  an  agent  or 
managing  employee  of  the  provider,  has 
been  convicted  of  a  criminal  offense 
related  to  that  person's  involvement  in 
any  program  established  under 
Medicare.  Medicaid  or  the  title  XX 
Services  program. 

(2)  The  Medicaid  agency  may  refuse 
to  enter  into,  or  terminate,  a  provider 
agreement  if  it  dejermines  that  the 
provider  did  not  fully  and  accurately 
make  any  disclosure  required  under 
paragraph  (a)  of  this  section. 

§1002.100    Stat*  plan  raqutrement 

The  plan  myst  provide  that  the 
requirements  of  this  subpart  are  met. 
However,  the  provisions  of  these 
regulations  are  minimum  requirements. 
The  agency  may  impose  broader 
sanctions  if  it  has  the  authority  to  do  so 
under  State  law.  j 

SubfMft  B— Mandatory  Exclusion 

§1002.203    Mandatory  axduaioa 

(a)  The  Slate  agency,  in  order  to 
receive  Federal  financial  participation 
(FFP),  must  provide  that  it  will  exclude 
from  participation  any  HMO,  or  entity 
furnishing  services  under  a  Waiver 
approved  under  section  1915(b)(1)  of  the 
Act,  if  such  organization  or  entity — 

(1)  Could  be  excluded  under 
§  1001.1001  of  this  chapter,  or 

(2)  Has.  directly  or  indirectly,  a 
substantial  contractual  relationship  with 
an  individual  or  entity  that  could  be 
excluded  under  S  1001.1001  of  this 
chapter. 

(b)  As  used  in  this  section,  the  term — 
Exclude  includes  the  refusal  to  enter 

into  or  renew  a  participation  agreement 
or  the  termination  of  such  an  agreement. 
Substantial  contractual  relationship  is 
one  in  which  the  sanctioned  individual 
described  in  S  1001.1001  of  this  chapter 
has  direct  or  indirect  business 
transactions  with  the  organization  or 
entity  that,  in  any  fiscal  year,  amount  to 
more  than  $25,000  or  5  percent  of  the 
organization's  or  entity's  total  operating 
expenses,  whichever  is  less.  Business 
transactions  include,  but  are  not  limited 
to.  contracts,  agreements,  purchase 
orders,  or  leases  to  obtain  services, 
supplies,  equipment,  space  or  salaried 
employment. 


SubfMft  C— Permissive  Exclusions 

§1002.210    Parmisaiv*  nduaions;  general 
authority. 

The  State  agency  must  have 
administrative  procedures  in  place  that 
enable  it  to  exclude  an  individual  or 
entity  for  any  reason  for  which  the 
Secretary  could  exclude  such  individual 


or  entity  under  parts  1001  or  1003  of  this 
chapter.  The  period  of  such  exclusion  is 
at  the  discretion  of  the  State  agency. 

§  1002.21 1    Effect  of  exclusion. 

(a)  Denial  of  payment.  Except  as 
provided  for  in  §  1001.1901  {c)(3)  and 
(c)(4)(i)  of  this  chapter,  no  payment  may 
be  made  by  the  State  agency  for  any 
item  or  service  furnished  on  or  after  the 
effective  date  specified  in  the  notice  by 
an  excluded  individual  or  entity,  or  at 
the  medical  direction  or  on  the 
prescription  of  a  physician  who  is 
excluded  when  a  person  furnishing  such 
item  or  service  knew,  or  had  reason  to 
know,  of  the  exclusion. 

(b)  Denial  of  FFP.  FFP  is  not  available 
where  the  State  agency  is  required  to 
deny  payment  under  paragraph  (a)  of 
this  section.  FFP  will  be  reinstated  at 
such  time  as  the  excluded  individual  or 
entity  is  reinstated  in  the  Medicaid 
program. 

§1002.212    State  agency  notifications. 

When  the  State  agency  initiates  an 
exclusion  under  §  1002.210.  it  must 
provide  to  the  individual  or  entity 
subject  to  the  exclusion  notification 
consistent  with  that  required  in  subpart 
E  of  part  1001  of  this  chapter,  and  must 
notify  other  State  agencies,  the.  State 
medical  licensing  board  (where 
applicable),  the  public,  beneficiaries, 
and  others  as  provided  in  §§  1001.2005 
and  1001 .2006  of  this  chapter. 

§1002.213    Appeals  of  exclusions. 

Before  imposing  an  exclusion  under 
§  1002.210.  the  State  agency  must  give 
the  individual  or  entity  the  opportunity 
to  submit  documents  and  written 
argument  against  the  exclusion.  The 
individual  or  entity  must  also  be  given 
any  additional  appeals  rights  that  would 
otherwise  be  available  under 
procedures  established  by  the  State. 

§  1002.214    Basis  for  reinstatement  after 
State  agency-initiated  exclusion. 

(a)  The  provisions  of  this  section  and 
§  1002.215  apply  to  the  reinstatement  in 
the  Medicaid  program  of  all  individuals 
or  entities  excluded  in  accordance  with 
§  1002.210.  if  a  State  affords 
reinstatement  opportunity  to  those 
excluded  parties. 

(b)  An  individual  or  entity  who  has 
been  excluded  from  Medicaid  may  be 
reinstated  only  by  the  Medicaid  agency 
that  imposed  the  exclusion. 

(c)  An  individual  or  entity  may  submit 
to  the  State  agency  a  request  for 
reinstatement  at  any  time  after  the  date 
specified  in  the  notice  of  exclusion. 


§1002.21S    Action  on  request  for 


(a)  The  State  agency  may  grant    ^ 
reinstatement  only  if  it  is  reasonably 
certain  that  the  types  of  actions  that 
formed  the  basis  for  the  original 
exclusion  have  not  recurred  and  will  not 
recur.  In  making  this  determination,  the 
agency  will  consider,  in  addition  to  any 
factors  set  forth  in  State  law— 

(1)  The  conduct  of  the  individual  or 
entity  occurring  prior  to  the  date  of  the 
notice  of  exclusion,  if  not  known  to  the 
agency  at  the  time  of  the  exclusion; 

(2)  "The  conduct  of  the  individual  or 
entity  after  the  date  of  the  notice  of 
exclusion;  and 

(3)  Whether  all  fines,  and  all  debts 
due  and  owing  (including  overpayments) 
to  any  Federal,  State  or  local 
government  that  relate  to  Medicare  or 
any  of  the  State  health  care  programs, 
have  been  paid,  or  satisfactory 
arrangements  have  been  made,  that 
fulfill  these  obligations. 

(b)  Notice  of  action  on  request  for 
reinstatement.  (1)  If  the  State  agency 
approves  the  request  for  reinstatement, 
it  must  give  written  notice  to  the 
excluded  party,  and  to  all  others  who 
were  informed  of  the  exclusion  in 
accordance  with  S  1002.212.  specifying 
the  date  on  which  Medicaid  program 
participation  may  resume. 

(2)  If  the  State  agency  does  not 
approve  the  request  for  reinstatement,  it 
will  notify  the  excluded  party  of  its 
decision.  Any  appeal  of  a  denial  of 
reinstatement  will  be  in  accordance 
with  State  procedures  and  need  not  be 
subject  to  administrative  or  judicial 
review,  unless  required  by  State  law. 

Subpart  D— Notification  to  OIG  of 
State  or  Local  Convictions  of  Crimes 
Against  Medicaid 

§1002.230    Notification  of  state  or  local 
convictions  of  crimes  sgainst  Medicaid. 

(a)  The  State  agency  must  notify  the 
OIG  whenever  a  State  or  local  court  has 
convicted  an  individual  who  is  receiving 
reimbursement  under  Medicaid  of  a 
criminal  offense  related  to  participation 
in  the  delivery  of  health  care  items  or 
services  under  the  Medicaid  program, 
except  where  the  State  Medicaid  Fraud 
Control  Unit  (MFCU)  has  so  notified  the 
OIG. 

(b)  If  the  State  agency  was  involved  in 
the  investigation  or  prosecution  of  the 
case,  it  must  send  notice  within  15  days 
after  the  conviction. 

(c)  If  the  State  agency  was  not  so 
involved,  it  must  give  notice  within  15 
days  after  it  learns  of  the  conviction. 


UMI 
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PART  1003-CIVIL  MONEY 
PENALTIES,  ASSESSMENTS  AND 
EXCLUSIONS 

D.  Part  1003  is  amended  as  follows: 

1.  The  authority  citation  for  part  1003 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302. 1320a-7. 13208- 
7a.  1320t>-10,  I39Su(i).  1395u(k).  11131(c)  and 
11137(b)(2). 

2.  The  heading  for  part  1003  is  revised 
to  read  as  set  forth  above. 

3.  Section  1003.100  is  revised  to  read 
as  follows: 

§100X100    Basis  and  purpOM. 

(a)  Basis.  This  part  implements 
sections  1128. 1128A,  1140, 1842(j)  and 
1842(k)  of  the  Social  Security  Act.  and 
sections  421(c)  and  427(b)(2)  of  Public 
Law  99-660  (42  U.S.C.  1320a-7, 1320a- 
7a,  1320b-ia  ISOSutJ)  and  1395u(k), 
11131(c)  and  11137(b)(2)). 

(b)  Purpose.  This  part — 

(1)  Provides  for  the  imposition  of  civil 
money  penalties  and,  as  applicable, 
assessments  against  persons  who — 

(i)  Have  submitted  certain  prohibited 
claims  undet-  the  Medicare.  Medicaid,  or 
the  Maternal  and  Child  Health  Services 
or  Social  Services  Block  Grant 
programs; 

(ii)  Seek  payment  in  violation  of  tlie 
terms  of  an  assignment  agreement  or  a 
limitation  on  charges  or  payments  under 
the  Medicare  program,  or  a  requirement 
not  to  charge  in  excess  of  the  amount 
permitted  under  the  Medicaid  program; 

(iii)  Give  false  or  misleading 
information  that  might  affect  the 
decision  to  discharge  a  Medicare  patient 
from  the  hospital; 

(iv)  Fail  to  report  information 
concerning  medical  malpractice 
payments  or  who  improperly  disclose, 
use  or  permit  access  to  information 
reported  under  part  B  of  title  IV  of 
Pub.L.  99-660.  and  regulations  specified 
in  45  CFR  part  60;  or 

(v)  Misuse  certain  Medicare  and 
Social  Security  program  words,  letters, 
symbols  and  emblems; 

(2)  Provides  for  the  exclusion  of 
persons  from  the  Medicare  or  State 
health  care  programs.against  whom  a 
civil  money  penalty  or  assessment  has 
been  imposed,  and  the  basis  for 
reinstatement  of  persons  who  have  been 
excluded:  and 

(3)  Sets  forth  the  appeal  rights  of 
persons  subject  to  a  penalty,  assessment 
and  exclusion. 

4.  Section  1003.101  is  amended  by 
removing  the  defmitions  Agent  and 
Suspension;  by  revising  the  defmitions 
Claims,  Program  and  Request  for 

.payment:  and  by  adding  the  definitions 
Exclusion,  Social  Services  Block  Grant 


program  and  State  health  care  program 
to  read  as  follows: 

§1003.101    Dsflnitions. 

***** 

Claim  means  an  application  for 
payment  for  an  item  or  service  for  which 
payment  may  be  made  under  the 
Medicare,  Medicaid,  Maternal  and  Child 
Health  Services  Block  Gremt.  or  Social 
Services  Block  Grant  programs. 

Exclusion  means  the  temporary  or 
permanent  barring  of  a  person  from 
participation  in  the  Medicare  program  or 
in  a  State  health  care  program,  and  that 
items  or  services  furnished  or  ordered 
by  such  person  are  not  reimbursed 
under  such  programs. 
•        •        *        •        • 

Program  means  the  Medicare, 
Medicaid.  Maternal  and  Child  Health 
Services  Block  Grant,  and  Social 
Services  Block  Grant  programs. 

Request  for  payment  means  an 
application  submitted  by  a  person  to 
any  person  for  payment  for  an  item  or 
service. 


Social  Services  Block  Grant  program 
means  the  program  authorized  under 
title  XX  of  the  Social  Security  Act. 
***** 

State  health  care  program  means  a 
State  plan  approved  under  title  XIX  of 
the  Act,  any  program  receiving  funds 
under  title  V  of  Uie  Act  or  from  an 
allotment  to  a  State  under  such  title,  or 
&ny  program  receiving  funds  under  title 
XX  of  the  Act  or  from  an  allotment  to  a 
State  under  such  title. 


5.  Section  1003.102  is  revised  to  read 
as  follows: 

§  1003.102    Basis  for  civH  money  psnaiMss 


(a)  The  OIG  may  impose  a  penalty 
and^sessment  against  any  person 
whom  it  determines  in  accordance  with 
this  part  has  presented,  or  caused  to  be. 
presented,  a  claim  which  is  for — 

(1)  An  item  or  service  that  the  person 
knew,  or  should  have  known,  was  not 
provided  as  claimed; 

(2)  An  item  or  service  for  which  the 
person  knew,  or  should  have  known, 
that  the  claim  was  false  or  fraudulent; 

(3)  An  item  or  service  furnished  during 
a  period  in  which  the  person  was 
excluded  ^m  participation  in  the 
program  to  which  the  claim  was  made  in 
accordance  with  a  determination  made 
under  sections  1128  (42  U.S.C.  1320a-7). 
1128A  (42  U.S.C  1320a-7a).  1156  (42 
U.S.C.  1320C-5).  1160(b]  as  in  effect  on 
September  2. 1982  (42  U.S.C.  1320c- 
9(b)).1842{j)(2)  (42  U.S.C.  1395u(j), 


lB62(d)  as  in  effect  on  August  18. 1987 
(42  U.S.C.  1395y(d)),  or  1866(b)  (42  U.S.C. 
1395cc(b));  or 

(4)  For  a  physician's  service  (or  an 
item  or  service  incident  to  a  physician's 
service)  for  which  the  person  knew,  or 
should  have  known,  that  the  individual 
who  furnished  (or  supervised  the 
furnishing  of)  the  service — 

(i)  Was  not  licensed  as  a  physician; 

(ii)  Was  licensed  as  a  physician,  but 
such  license  had  been  obtained  through 
a  misrepresentation  of  material  fact 
(including  cheating  on  an  examination 
required  for  licensing);  or 

(iii)  Represented  to  the  patient  at  the 
time  the  service  was  furnished  that  the 
physician  was  certified  in  a  medical 
specialty  board  when  he  or  she  was  not 
so  certified. 

(b)  The  OIG  may  impose  a  penalty, 
and  where  authorized,  an  assessment 
against  any  person  (including  an 
insurance  company  in  the  case  of 
paragraphs  (b)(5]  and  (b)(6)  of  this 
section)  whom  it  determines  in 
accordance  with  this  part — 

(1)  Has  presented  or  caused  to  be 
presented  a  request  for  payment  in 
violation  of  the  terms  of— 

(i)  An  agreement  to  accept  payments 
on  the  basis  of  an  assignment  under 
section  1842(b](3](Bl(ii)  of  the  Act; 

(ii)  An  agreement  with  a  State  agency 
or  odier  requirement  of  a  State  Medicaid 
plan  not  to  charge  a  person  for  an  item 
or  service  in  excess  of  the  amount 
permitted  to  be  charged; 

(iii)  An  agreement  to  be  a 
participating  physician  or  supplier  under 
section  1842(h)(1):  or 

(iv)  An  agreement  in  accordance  with 
section  1866(a)(1)(C)  of  the  Act  not  to 
chaise  any  person  for  inpatient  hospital 
services  for  which  payment  had  been 
denied  or  reduced  under  section 
1886(f)(2)  of  the  Act. 

(2)  Is  a  non-participating  physician 
under  section  1842(j)  of  the  Act  and  has 
knowingly  and  willfully  billed 
individuals  enrolled  under  part  B  of  title 
XVIII  of  the  Act  during  the  statutory 
freeze  for  actual  charges  in  excess  of 
such  physician's  actual  charges  for  the 
calendar  quarter  beginning  April  1, 1984; 

(3)  Is  a  physician  who  has  knowingly 
and  willfully — 

(i)  Billed  for  services  as  an  assistant 
at  surgery  during  a  routine  cataract 
operation,  or 

(ii)  Included  in  his  or  her  bill  the 
services  of  an  assistant  at  surgery 
during  a  routine  cataract  operation,  and 
has  not  received  prior  approval  from  the 
appropriate  Peer  Review  Organization 
or  Medicare  carrier  for  such  services 
based  on  the  existence  of  a  complicating 
medical  condition;  or 
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(4)  Ktis  given  to  any  person,  in  the 
case  L>f  inpatient  hospital  services 
subject  to  thj«  provisions  of  section  1886 
of  the  Act,  information  that  he  or  she 
knew,  or  should  have  known,  was  false 
or  misleading  and  that  could  reasonably 
have  been  expected  to  influence  the 
decision  when  to  discharge  such  person 
or  another  person  from  the  hospital. 

(5)  Fails  to  report  information 
concerning  a  payment  made  under  an 
insurance  policy,  self-insurance  or 
otherwise,  for  the  benefit  of  a  physician, 
dentist  or  other  health  care  practitioner 
in  settlement  of.  or  in  satisfaction  in 
whole  or  in  pdrt  of.  a  medical 
malpractice  claim  or  action  or  a 
judgment  against  such  a  physician, 
dentist  or  other  health  care  practitioner 
in  accordance  with  section  421  of  Pub.  L. 
99-660  (42  U.S.C.  11131)  and  as  required 
by  regulations  at  45  CFR  part  60. 

(6)  Improperly  discloses,  uses  or 
permits  access  to  information  reported 
in  accordance  with  part  B  of  title  IV  of 
Pub.  L.  99-660,  in  violation  of  section  427 
of  Pub.  L.  99-660  (42  U.S.C.  11137)  or 
regulations  at  45  CFR  part  60.  (The 
disclosure  of  information  reported  in 
accordance  with  part  B  of  title  IV  in 
response  to  a  subpoena  or  a^discovery 
request  is  considered  to  be  an  improper 
disclosure  in  violation  of  section  427  of 
Pub.  L.  99-660.  However,  disclosure  or 
release  by  an  entity  of  original 
documents  or  underlying  records  from 
which  the  reported  information  is 
obtained  or  derived  is  not  considered  to 
be  an  improper  disclosure  in  violation  of 
section  427  of  Pub.  L.  99-660.) 

(7)  Has  made  use  of  certain  words, 
letters,  symbols  or  emblems  in  such  a 
manner  that  they  knew,  or  should  have 
known,  would  convey  the  false 
impression  that  an  advertisement  or 
other  item  was  authorized,  approved  or 
'endorsed  by  the  Department,  the  Social 
Security  Administration  (SSA)  or  HCFA, 
or  that  such  person  or  organization  has 
some  connection  with,  or  authorization 
from,  the  Department.  SSA  or  HCFA. 
Civil  money  penalties  may  be  imposed 
for  misuse  of — 

(i)  The  words  "Social  Security," 
"Social  Security  Account,"  "Social 
Security  Administration."  "Social 
Security  System."  "Medicare,"  and 
"Health  Care  Financing 
Administration,"  or  any  other 
combination  or  variation  of  such  words; 

(ii)  The  letters  "SSA"  or  "HCFA,"  or 
any  other  combination  or  variation  of 
such  letters;  or 

(iii)  A  symbol  or  emblem  of  the  Social 
Security  Administration  (including  the 
design  of,  or  a  reasonable  facsimile  of 
the  design  of,  the  Social  Security  card, 
the  check  used  for  payment  of  benefits 
under  title  II,  or  envelopes  or  other 


stationery  used  by  SSA)  or  of  the  Health 
Care  Financing  Administration,  or  any 
combination  or  variation  of  such 
symbols  or  emblems. 

(c)  (1)  In  any  case  in  which  it  is 
determined  that  more  than  one  person 
was  responsible  for  presenting  or 
causing  to  be  presented  a  claim  as 
described  in  paragraph  (a)  of  this 
section,  each  such  person  may  be  held 
liable  for  the  penalty  prescribed  by  this 
part,  and  an  assessment  may  be 
imposed  against  any  one  such  person  or 
jointly  and  severally  against  two  or 
more  such  persons,  but  the  aggregate 
amount  of  the  assessments  collected 
may  not  exceed  the  amount  that  could 
be  assessed  if  only  one  person  was 
responsible. 

(2)  In  any  case  in  which  it  is 
determined  that  more  than  one  person 
was  responsible  for  presenting,  or 
causing  to  be  presented,  a  request  for 
payment  or  for  giving  false  or 
misleading  information  as  described  in 
paragraph  (b)  of  this  section,  each  such 
person  may  be  held  liable  for  the 
penalty  prescribed  by  this  part. 

(3)  In  any  case  in  which  it  is 
determined  that  more  than  one  person 
was  responsible  for  failing  to  report 
information  that  is  required  to  be 
reported  on  a  medical  malpractice 
payment,  or  for  improperly  disclosing, 
using  or  permitting  access  to 
information,  as  described  in  paragraphs 
(b)(5)  and  (b)(6)  of  this  section,  each 
such  person  may  be  held  liable  for  the 
penalty  prescribed  by  this  part. 

(4)  Under  this  section,  a  principal  is 
liable  for  penalties  and  assessments  for 
the  actions  of  his  or  her  agent  acting 
within  the  scope  of  the  agency. 

6.  Section  1003.103  is  revised  to  read 
as  follows: 

§  1003.103    Amount  of  penalty. 

(a)  Except  as  provided  in  paragraphs 
(b).  (c)  and  (d)  of  this  section,  the  OIG 
may  impose  a  penalty  of  not  more  than 
$2,000  for  each  item  or  service  that  is 
subject  to  a  determination  under 

S  1003.102. 

(b)  The  OIG  may  impose  a  penalty  of 
not  more  than  $15,000  for  each  person 
with  respect  to  whom  a  determination 
was  made  that  false  or  misleading 
information  was  given  under 
51003.102(b)(4).  -   , 

(c)  The  OIG  may  impose  a  penalty  of 
not  more  than  $10,000  for  each  payment 
for  which  there  was  a  failure  to  report 
required  information  in  accordance  with 
§  1003.102(b)  (5).  or  for  each  improper 
disclosure,  use  or  access  to  information 
that  is  subject  to  a  determination  under 
5  1003.102(b)(6). 

(d)  (1)  The  OIG  may  impose  a  penalty 
of  not  more  than  $5,000  for  each 


violation  resulting  from  the  misuse  of 
Departmental  or  program  words,  letters, 
symbols  or  emblems  relating  to  printed 
media,  and  a  penalty  of  not  more  than 
$25,000  in  the  case  of  such  misuse 
relating  to  a  broadcast  or  telecast,  that 
is  subject  to  a  determination  under 
S  1003.102(b)(7)  of  this  part.  With 
respect  to  multiple  violations  consisting 
of  substantially  identical 
communications  or  productions,  total 
penalties  may  not  exceed  $100,000  per 
year. 

(2)  For  purposes  of  this  paragraph,  a 
violation  is  defined  as — 

(i)  In  the  case  of  a  direct  mailing 
solicitation,  each  group  mailing  of  an 
identical,  non-personalized,  generic 
letter  or  solicitation  sent  at  the  same 
time  on  the  same  day.  Each  unique  or 
personalized  letter  or  solicitation,  such 
as  with  the  individual's  name  and 
address  appearing  in  the  body  of  the 
advertisement  or  on  the  mailing 
envelope  or  covering,  will  be  treated  as 
a  separate  and  single  violation; 

(ii)  In  the  case  of  a  printed 
advertisement,  each  advertisement  or 
solicitation  in  each  publication  or  issue 
of  a  publication  in  which  it  appears. 
Multiple  or  separate  advertisements  will 
be  treated  as  separate  violations;  and 

(iii)  In  the  case  of  a  broadcast  or 
telecast,  the  airing  of  a  single 
commercial  or  solicitation.  Each  airing 
will  be  a  separate  violation. 

7.  Section  1003.105  is  revised  to  read 
as  follows: 

§1003.105    Exclusion  from  participation  In 
■Medicare  or  a  State  Iwaltti  care  program. 

(a)  A  person  subject  to  a  penalty  or 
assessment  determined  under  S  1003.102 
may.  in  addition,  be  excluded  from 
participation  in  Medicare  for  a  period  of 
.  time  determined  under  §  1003.107.  The 
OIG  will  also  direct  each  appropriate 
State  agency  to  exclude  the  person  from 
each  State  health  care  program  for  the 
same  period  of  time.  The  OIG  may 
waive  an  exclusion  from  a  State  health 
care  program  upon  request  of  the  State 
agency  in  accordance  with  the  following 
provisions: 

(1)  The  OIG  will  consider  an 
application  from  a  State  agency  for  a 
waiver  if  the  person  is — 

(i)  The  sole  community  physician;  or 
(ii)  The  sole  source  of  essential 
specialized  services  in  a  community. 

(2)  If  a  waiver  is  granted,  it  is 
applicable  only  to  the  State  health  care 
program  for  which  the  State  agency 
requested  the  waiver. 

(3)  If  the  OIG  subsequently  obtains 
information  that  the  basis  for  a  waiver 
no  longer  exists,  or  the  State  agency 
submits  evidence  that  the  basis  for  the 
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waiver  no  longer  exists,  the  waiver  will 
cease  and  the  person  will  be  excluded 
from  the  State  health  care  program  for 
the  remainder  of  the  period  that  such 
person  is  excluded  from  Medicare. 

(4)  The  OIG  will  notify  the  State 
agency  whether  its  request  for  a  waiver 
has  been  granted  or  denied. 

(5)  The  decision  to  deny  a  waiver  is 
not  subject  to  administrative  or  judicial 
review. 

(b)  When  the  Inspector  General 
proposes  to  exclude  a  long-term  care 
facility  from  the  Medicare  and  Medicaid 
programs,  he  or  she  will  at  the  same 
time  he  or  she  notifies  the  respondent, 
notify  the  appropriate  State  licensing 
authority.  State  Office  of  Aging,  the 
long-term  care  ombudsman,  and  the 
State  Medicaid  agency  of  the  Inspector 
General's  intention  to  exclude  the 
facility. 

8.  Section  1003.106  is  revised  to  read 
as  follows: 

§1003.106    DetennhMtiom  reoarding  the 
wnount  of  the  penalty  and  asaMsiiMnL 

(a)  (1)  In  determining  the  amount  of 
any  penalty  or  assessment  in 
SS  1003.102  (a)  and  (b)(l]  to  (b)(4),  the 
Department  will  take  into  account — 

(i)  The  nature  of  the  claim,  request  for 
payment  or  information  givea  and  the 
circumstances  under  which  it  was 
presented  or  given; 

(ii)  The  degree  of  culpaoility  of  the 
person  submitting  the  claim  or  request 
for  payment,  or  giving  the  information; 

(iii)  The  history  of  prior  offenses  of 
the  person  submitting  the  claim  or 
request  for  payment,  or  giving  the 
information; 

(iv)  The  flnancial  condition  of  the 
person  presenting  the  claim  or  request 
for  payment,  or  giving  the  information; 
and 

(v)  Such  other  matters  as  justice  may 
require. 

(2)  In  determining  the  amount  of  any 
penalty  in  accordance  with  S  5  1003.102 
(b)(5)  and  (b)(6).  the  Department  will 
take  into  account — 

(i)  The  nature  and  circumstances 
resulting  in  the  failure  to  report  medical 
malpractice  payments  or  the  improper 
disclosure  of  information; 

(ii)  The  degree  of  culpability  of  the 
person  in  failing  to  provide  timely  and 
complete  malpractice  payment  data  or 
in  improperly  disclosing,  using  or 
permitting  access  to  information; 

(iii)  The  materiality,  or  signiflcance  of 
omission,  of  the  information  to  be 
reported  with  regard  to  medical 
malpractice  jud^ents  or  settlements,  or 
the  materiality  of  the  improper 
disclosure  of,  or  use  of,  or  access  to 
mform.ntion; 


(iv)  Any  prior  history  of  the  person 
with  respect  to  violations  of  these 
provisions;  and 

(v)  Such  other  matters  as  justice  may 
require. 

(3)  In  determining  the  amount  of  any 
penalty  in  accordance  with 
9  1003.102(b)(7),  the  OIG  will  take  into 
account^ 

(i)  The  nature  and  objective  of  the 
solicitation  or  other  communication,  and 
the  degree  to  which  the  communication 
has  the  capacity  to  deceive  members  of 
the  public; 

(ii)  The  frequency  and  scope  of  the 
violation,  and  whether  a  specific 
segment  of  the  population  was  targeted; 

(iii)  The  degree  to  which  any 
misrepresentation  or  deception  may 
have  been  mitigated  by  a  clear, 
prominent  and  conspicuously-placed 
disclaimer  of  association  with  the 
Government; 

(iv)  The  prior  history  of  the 
organization  in  its  willingness  or  refusal 
to  comply  with  informal  requests  to 
correct  violations; 

(v)  The  history  of  prior  offenses  of  the 
individual  or  entity  in  their  misuse  of 
Departmental  and  program  words, 
letters,  symbols  and  emblems;  and 

(vi)  Such  other  matters  as  justice  may 
require. 

(b)  Determining  the  amount  of  the 
penalty  or  assessment.  In  taking  into 
account  the  factors  listed  in  paragraph 
(a)(1)  of  this  section,  the  following 
circumstances  are  to  be  considered — 

(1)  Nature  and  circumstances  of  the 
I'ncidenL  It  should  be  considered  a 
mitigating  circumstance  if  all  the  items 
or  services  or  incidents  subject  to  a 
determination  under  S  1003.102  included 
in  the  action  brought  under  this  part 
were  of  the  same  type  and  occurred 
within  a  short  period  of  time,  there  were 
few  such  items  or  services  or  incidents, 
and  the  total  amount  claimed  or 
requested  for  such  items  or  services  was 
less  than  $1,000.  It  should  be  considered 
an  aggravating  circumstance  if—    - 

(i)  Such  items  or  services  or  incidents 
were  of  several  types,  occurred  over  a 
lengthy  period  of  time; 

(ii)  There  were  many  such  items  or 
services  or  incidents  (or  the  nature  and 
circimistances  indicate  a  pattern  of 
claims  or  requests  for  payment  for  such 
items  or  services  or  a  pattern  of 
incidents): 

(iii)  The  amount  claimed  or  requested 
for  such  items  or  services  was 
substantial;  or 

(iv)  The  false  or  misleading 
information  given  resulted  in  harm  to 
the  patient  a  premature  discharge  or  a 
need  for  additional  services  or 
subsequent  hospital  admission. 


(2)  Degree  of  culpability.  It  should  be 
considered  a  mitigating  circumstance  if 
the  claim  or  request  for  payment  for  the 
item  or  service  was  the  result  of  an 
unintentional  and  unrecognized  error  in 
the  process  respondent  followed  in 
presenting  claims  or  requesting 
payment,  and  corrective  steps  were 
taken  promptly  after  the  error  was 
discovered.  It  should  be  considered  an 
aggravating  circumstance  if — 

(i)  The  respondent  knew  the  item  or 
service  was  not  provided  as  claimed  or 
if  the  respondent  knew  that  the  claim 
was  false  or  fraudulent; 

(ii)  The  respondent  knew  that  the 
items  or  services  were  furnished  during 
a  period  that  he  or  she  had  been 
excluded  from  participation  and  that  no  ■ 
payment  could  be  made  as  specified  in 
S  1003.102(a)(3)  or  because  payment 
would  violate  the  terms  of  an 
assignment  or  an  agreement  with  a  State 
agency  or  other  agreement  or  limitation 
on  payment  under  S  1003.102(b);  or 

(iii)  The  respondent  knew  that  the 
information  could  reasonably  be 
expected  to  influence  the  decision  of 
when  to  discharge  a  patient  from  a 
hospital 

(3)  Prior  offenses.  It  should  be 
considered  an  aggravating  circumstance 
if  at  any  time  prior  to  the  incident  or 
presentation  of  any  claim  or  request  for 
payment  which  included  an  item  or 
service  subject  to  a  determination  under 
§  1003.102,  the  respondent  was  held 
liable  for  criminal,  civil  or 
administrative  sanctions  in  connection 
with  a  program  covered  by  this  part  or 
any  other  public  or  private  program  of 
reimbursement  for  medical  services. 

(4)  Other  wrongful  conduct.  It  should 
be  considered  an  aggravating 
circumstance  if  there  is  proof  that  a 
respondent  engaged  in  wrongful 
conduct,  other  than  the  specific  conduct 
upon  which  liability  is  based,  relating  to 
government  programs  or  in  connection 
with  the  delivery  of  a  health  care  item  or 
service.  The  statute  of  limitations 
governing  civil  money  penalty 
proceedings  will  not  apply  to  proof  of 
other  wrongful  conduct  as  an 
aggravating  circumstance. 

(5)  Financial  condition.  It  should  be 
considered  a  mitigating  circumstance  if 
imposition  of  the  penalty  or  assessment 
without  reduction  will  jeopardize  the 
ability  of  the  respondent  to  continue  as 
a  health  care  provider.  In  all  cases,  the 
resources  available  to  the  respondent 
will  be  considered  when  determining  the 
amount  of  the  penalty  and  assessment. 

(6)  Other  matters  as  justice  may 
require.  Other  circumstances  of  an 
aggravating  or  mitigating  nature  should 
be  taken  into  account  if.  in  the  interests 
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of  iastice,  they  require  either  a  reduction 
of  the  penalty  or  assessment  or  an 
increase  in  order  to  assure  the 
achievement  of  the  purposes  of  this  part. 

(c)  In  determining  the  amount  of  the 
penalty  and  assessment  to  be  imposed 
for  every  item  or  service  or  incident 
subject  to  a  determination  under 

S9  1003.102(a)  and  {b)(l)  through  (b)(4)— 

(1)  If  there  are  substantial  or  several 
mitigating  circumstances,  the  aggregate 
amount  of  the  penalty  and  assessment 
should  be  set  at  an  amount  sufficiently 
below  the  maximiiun  permitted  by 

5§  1003.103(a)  and  1003.104,  to  reflect 
that  fact. 

(2)  If  there  are  substantial  or  several 
aggravating  circumstances,  the 
aggregate  amount  of  the  penalty  and 
assessment  should  be  set  at  an  amount 
sufficiently  close  or  at  the  maximum 
permitted  by  §S  1003.103(a)  and 
1003.104,  to  reflect  that  fact. 

(3)  Unless  there  are  extraordinary 
mitigating  circumstances,  the  aggregate 
amount  of  the  penalty  and  assessment 
should  never  be  less  than  double  the 
approximate  amount  of  damages  and 
costs  (as  defined  in  paragraph  (d)  of  this 
section)  sustained  by  the  United  States, 
or  any  State,  as  a  result  of  claims  or 
incidents  subject  to  a  determination 
under  J  S  1003.102(a]  and  (b)(1)  through 
(b)(4). 

(d)  (1)  The  standards  set  forth  in  this 
section  are  binding,  except  to  the  extent 
that  their  application  would  result  in 
imposition  of  an  amount  that  would 
exceed  hmits  imposed  by  the  United 
States  Constitution. 

(2)  The  amount  imposed  will  not  be 
less  than  the  approximate  amount 
required  to  fully  compensate  the  United 
States,  or  any  State,  for  its  damages  and 
costs,  tangible  and  intangible,  including 
but  not  limited  to  the  costs  attributable 
to  the  investigation,  prosecution  and 
administrative  review  of  the  case.  ; 

(3)  Nothing  in  this  section  will  limit 
the  authority  of  the  Department  to  settle 
any  issue  or  case  as  provided  by 

9  1003.126.  or  to  compromise  any 
penalty'  and  assessment  as  provided  by 
i  1003.128. 

9.  Section  1003.107  is  revised  to  read 
as  follows: 

f  1003.107    DstarmlMiliofW  raQirdkiQ 

(a)  In  determining  whether  to  exclude 
a  person  and  the  duration  of  an 
exclusion,  the  Department  will  take  into 
account  the  factors  set  forth  in 
§  1003.106.  Where  there  are  aggravating 
circumstances  as  described  in 
S  1003.106(b),  the  person  should  be 
excluded.  In  the  case  of  an  exclusion 
based  on  a  determination  under 


S  1003.102(b)  (2)  or  (3),  the  length  of  the 
exclusion  may  not  exceed  5  years. 

(b)  Nothing  in  this  section  will  limit 
the  authority  of  the  Department  to  settle 
any  issue  or  case  as  provided  by 
§  1003.126  or  to  compromise  any 
exclusion  as  provided  by  S  1003.128. 

10.  Section  1003.109  is  revised  to  read 
as  follows: 

91003.109    Notice  of  proposed 
datermlnatioa 

(a)  If  the  Inspector  General  proposes 
to  impose  a  penalty  and  assessment,  or 
to  exclude  a  respondent  from 
participation  in  Medicare  or  a  State 
health  care  program  in  accordance  with 
this  part,  he  or  she  must  serve  notice  of 
the  action  by  any  manner  authorized  by 
Pule  4  of  the  Federal  Rules  of  Civil 
Procedure.  The  notice  will  include — 

(1)  Reference  to  the  statutory  basis  for 
the  penalty,  assessment  and  exclusion; 

(2)  A  description  of  the  claims, 
requests  for  payment,  or  incidents  with 
respect  to  which  the  penalty, 
assessment  and  exclusion  are  proposed 
(except  in  cases  where  the  Inspector 
General  is  relying  upon  statistical 
sampling  in  accordance  with  9  1003.133 
in  which  case  the  notice  shall  describe 
those  claims  and  requests  for  payment 
comprising  the  sample  upon  which  the 
Inspector  General  is  relying  and  will 
also  briefly  describe  the  statistical 
sampling  technique  utilized  by  the 
Inspector  General); 

(3)  The  reason  why  such  claims, 
requests  for  payment  or  incidents 
subject  the  respondent  to  a  penalty, 
assessment  and  exclusion;  the  amount 
of  the  proposed  penalty,  assessment  and 
the  period  of  proposed  exclusion  (where 
applicable); 

(4)  Any  circumstances  described  in 

9  1003.106  which  were  considered  when 
determining  the  amount  of  the  proposed 
penalty  and  assessment  and  the  period 
of  exclusion; 

(5)  Instructions  for  responding  to  the 
notice,  including — 

(i)  a  specific  statement  of  respondent's 
right  to  a  hearing,  and 

(ii)  a  statement  that  failure  to  request 
a  hearing  within  60  days  permits  the 
imposition  of  the  proposed  penalty, 
assessment  and  exclusion  without  right 
of  appeal;  and 

(6)  In  the  case  of  a  notice  sent  to  a 
respondent  who  has  an  agreement  under 
section  1866  of  the  Act,  the  notice  will 
also  indicate  that  the  imposition  of  an 
exclusion  may  result  in  the  termination 
of  the  provider's  agreement  in 
accordance  with  section  18ee(b)(2)(C)  of 
the  Act. 

(b)  Any  person  upon  whom  the 
Inspector  General  has  proposed  the 
imposition  of  a  penalty,  assessment  or 


exclusion  may  appeal  such  proposed 
penalty,  assessment  or  exclusion  in 
accordance  with  9 1005.2  of  this  chapter. 
The  provisions  of  part  1005  of  this 
chapter  govern  such  appeals. 

91003.110   I/iinMndMI] 

11.  Section  1003.110  is  amended  by 
removing  the  word  "suspension^*  and 
adding  in  its  place  the  word  "exclusion" 
the  three  times  it  appears;  and  by 
revising  the  citation  in  the  first  sentence 
to  read  as  "9  1003.109(a)". 

99 1003.111  through  1003.113   [Rwnovadl 

12.  Sections  1003.111  Through  1003.113 
are  removed. 

13.  Section  1003.114  is  revised  to  read 
as  follows: 

91003.114   ColMaral  estoppel. 

(a)  Where  a  final  determination  that 
the  respondent  presented  or  caused  to 
be  presented  a  claim  or  request  for 
payment  falling  within  the  scope  of 

9  1003.102  has  been  rendered  in  any 
proceeding  in  which  the  respondent  was 
a  party  and  had  an  opportunity  to  be 
heard,  the  respondent  shall  be  bound  by 
such  determination  in  any  proceeding 
under  this  part. 

(b)  In  a  proceeding  under  this  part 
that— 

(1)  Is  against  a  person  who  has  been 
convicted  (whether  upon  a  verdict  after 
trial  or  upon  a  plea  of  guilty  or  nolo 
contendere)  of  a  Federal  crime  charging 
fi-aud  or  false  statements,  and 

(2)  Involves  the  same  transactions  as 
in  the  criminal  action,  the  person  is 
estopped  from  denying  the  essential 
elements  of  the  criminal  offense. 


99 1003.115  Through  1003.125 

14.  Sections  1003.115  through  1003.125 
are  removed. 

15.  Section  1003.127  is  revised  to  read 
as  follows: 

91003.127    Judicial  rtvitw. 

Section  1128A(e)  of  the  Act  authorizes 
judicial  review  of  a  penalty,  assessment 
or  exclusion  that  has  become  final. 
Judicial  review  may  be  sought  by  a 
respondent  only  with  respect  to  a 
penalty,  assessment  or  exclusion  with 
respect  to  which  the  respondent  filed  an 
exception  under  9 1005.21(c)  of  this 
chapter  unless  the  failure  or  neglect  to 
urge  such  exception  will  be  excused  by 
the  court  in  accordance  with  section 
1128A(e)  of  the  Act  because  of 
extraordinary  circumstances. 

16.  Section  1003.128  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 
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{1003.128   CoNeetlon  of  penalty  and 


(a)  Once  a  determination  by  the 
Secretary  has  become  final,  collection  of 
any  penalty  and  assessment  will  be  the 
responsibility  of  HCFA,  except  in  the 
case  of  the  Maternal  and  Child  Health 
Services  Block  Grant  program,  where 
the  collection  will  be  the  responsibility 
of  the  PHS,  and  in  the  case  of  the  Social 
Services  Block  Grant  program,  where 
the  collection  will  be  the  responsibility 
of  the  Office  of  Human  Development 
Services. 
***** 

(d)  Matters  that  were  raised  or  that 
could  have  been  raised  in  a  hearing 
before  an  AL)  or  in  an  appeal  under 
section  1128A(e)  of  the  Act  may  not  be 
raised  as  a  defense  in  a  civil  action  by 
the  United  States  to  collect  a  penalty 
under  this  part. 

17.  Section  1003.129  is  revised  to  read 
as  follows: 

91003.129   Notic*  to  Other  agendes. ' 

Whenever  a  penalty,  assessment  or 
exclusion  become  fmal,  the  following 
organizations  and  entities  will  be 
notified  about  such  action  and  the 
reasons  for  it — the  appropriate  State  or 
local  medical  or  professional 
association;  the  appropriate  Peer 
Review  Organization;  as  appropriate,    . 
the  State  agency  responsible  or  the 
administration  of  each  State  health  care 
program;  the  appropriate  Medicare 
carrier  or  intermediary;  the  appropriate 
State  or  local' licensing  agency  or 
organization  (including  the  Medicare 
and  Medicaid  State  survey  agencies); 
and  the  long-term  care  ombudsman.  In 
cases  involving  exclusions,  notice  will 
also  be  given  to  the  public  of  the  . 
exclusion  and  its  effective  date. 

98 1003.130  and  1003.131    [Itomovad] 

18.  Sections  1003.130  and  1003.131  are 
removed. 

19.  Section  1003.132  is  revised  to  read 
as  follows: 

91003.132  Lhnttstions. 

No  action  under  this  part  will  be 
entertained  unless  commenced,  in 
accordance  with  9  1003.109(a]  of  this 
part,  within  6  years  from  the  date  on 
which  the  claim  was  presented,  the 
request  for  pajonent  was  made,  or  the 
incident  occurred. 

91003.133  [Amwided] 

20.  Section  1003.133  is  amended  by 
revising  the  citation  in  the  introductory 
clause  of  the  first  sentence  of  paragraph 
(a)  from  "9  1003.114"  to  "9  1005.15  of 
this  chapter". 

21.  New  sections  1003.134  and 
1003.135  are  added  to  read  as  follows: 


91003.134   Effect  Of  •xehMioa 

The  effect  of  an  exclusion  will  be  as 
set  forth  in  9  1001.1901  of  this  chapter. 


9  1003.135 

A  person  who  has  been  excluded  in 
accordance  with  this  part  may  apply  for 
reinstatement  at  the  end  of  the  period  of 
exclusion.  The  OIG  will  consider  any 
request  for  reinstatement  in  accordance 
with  the  provisions  of  99  1001.3001 
through  1001.3004  of  this  chapter. 

PART  1004— IMPOSITION  OF 
SANCTIONS  ON  HEALTH  CARE 
PRACTITIONERS  AND  PROVIDERS  OF 
HEALTH  CARE  SERVICES  BY  A  PEER 
REVIEW  ORGANIZATION 

E.  Part  1004  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  part  1004 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302  and  1320c-5. 

2.  Section  1004.30  is  amended  by 
revising  paragraph  (b]  and  the 
introductory  text  to  paragraph  (c)  to 
read  as  follows: 

91004.30   Basic  rMpontttiHitlea. 

***** 

(b)  When  the  PRO  identifies  situations 
where  the  obligations  specified  in 

9  1004.10  are  violated,  it  will  afford  the 
practitioner  or  other  person  reasonable 
notice  and  opportunity  for  discussion 
and,  if  appropriate,  a  suggested  method 
for  correcting  the  situation  and  a  time 
period  for  a  corrective  action  in 
accordance  with  99  1004.40  and  1004.50. 

(c)  The  PRO  must  submit  a  report  to 
the  OIG  after  the  notice  and  opportunity 
provided  under  paragraph  (b)  of  this 
section  (and  corrective  action,  if 
appropriate],  if  the  PRO  determines  that 
the  practitioner  or  other  person  has — 

3.  Section  1004.40  is  revised  to  read  as 
follows: 

91004.40   Action  on  MwitHleatfcM)  of  a 


(a)  When  a  PRO  identifies  a  violation, 
it  must  determine  the  source  and  the 
nature  of  the  violation. 

(b)  If  the  reO  determines  that  the 
violation  is  gross  and  flagrant,  it  must 
proceed  in  accordance  with  9  1004.50. 

(c)  If  the  PRO  determines  that  the 
violation  is  a  substantial  violation  in  a 
substandal  number  of  cases,  it  must 
send  the  practitioner  or  other  person  a 
written  initial  notice  of  the  identification 
of  a  violation  containing  all  of  the 
following  information: 

(1)  The  obligation  involved. 

(2)  The  situation,  circumstances  or 
activity  that  resulted  in  a  violation. 


(3)  The  authority  and  responsibility  of 
the  PRO  to  report  violations  of 
obligations. 

(4)  A  suggested  method  for  correcting 
the  situation  and  a  time  period  for 
corrective  action,  if  appropriate. 

(5)  The  sanction  that  the  PRO  could 
recommend  to  the  OIG. 

(6)  An  invitation  to  submit  additional 
information  to  or  discuss  the  problem 
with  representatives  of  the  PRO  within 
20  days  of  receipt  of  the  notice.  The  date 
of  receipt  is  presumed  to  be  5  days  after 
the  date  on  die  notice,  unless  there  is  a 
reasonable  showing  to  the  contrary. 

(7)  A  summary  of  the  information  used 
by  the  PRO  in  arriving  at  its 
determination  of  a  violation  of  an 
obligation  and  a  synopsis  of  its 
conclusions. 

4.  Section  1004.50  is  amended  by 
revising  paragraphs  (b)  and  (c)(1)  to 
read  as  follows: 

9 1004.50   Action  on  dotaimlnallon  of  a 


(b)  Contents.  The  notice  must  contain 
the  following  information; 

(1)  The  determination  of  a  violation. 

(2)  The  obligation  violated. 

(3)  The  basis  for  the  determination. 

(4)  A  suggested  method  for  correcting 
the  situation  and  a  time  period  for 
corrective  action,  if  appropriate. 

(5)  The  sanction  die  PRO  will 
recommend  to  the  OIG. 

(6)  The  right  of  the  practitioner  or 
other  person  to  submit  to  the  PRO 
within  30  days  of  receipt  of  the  notice, 
additional  iidormation  or  a  written 
request  for  a  meeting  with  the  PRO  to 
review  and  discuss  the  determination,  or 
both.  The  date  of  receipt  is  presumed  to 
be  5  days  after  the  date  on  the  notice, 
unless  there  is  a  reasonable  showing  to 
the  contrary. 

(7)  A  copy  of  the  material  used  by  the 
PRO  in  arriving  at  its  determination. 

(c)  Further  review  by  PRO.  (1)  On  Uie 
basis  of  additional  information  received, 
the  PRO  shall  affirm  or  modify  its 
determination.  If  the  PRO  affirms  its 
determination,  it  may  suggest  a  method 
for  correcting  the  situation  and  a  time 
period  for  corrective  action.  If  the  issue 
is  resolved  to  the  PRO'S  satisfaction,  the 
PRO  shall  close  the  case. 

5.  Section  1004.80  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

91004J0   RnaiPfWdrtannlnaMonofa 


(c)  Provide  notice  to  die  State  medical 
boiiurd  when  it  submits  a  report  and 
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recommendation  to  theOIG  with 
respect  to  a  physician  or  other 
authorized  individual  whom  the  board  is 
responsible  for  licensing. 

6.  Section  1004.90  is  amended  by 
revising  paragraph  (d)(7]  to  read  as 
follows: 


§1004.90 
of  report. 


AcknowtadQetiMfit  end  review 


(d)  Decision  of  sanction.  •  •  * 

*        «        •        •        * 

(7)  Whether  the  practitioner  or  other 
person  is  unable  or  unwilling  to  comply 
substantially  with  the  obligations, 
including  whether,  prior  to  the  PRO's 
recommendation,  he  or  she  entered  into 
a  corrective  action  plan  and,  if  so, 
whether  he  or  she  successfully 
completed  such  corrective  action  plan. 


M004.100    [Amended] 

7.  Section  1004.100  is  amended  by 
-emoving  paragraph  (g). 

8.  Section  1004.110  is  revised  to  read 
3S  follows: 


Kdueion 


on 


§1004.110    Effect  Of  an  exc 
kiedtcarc  peyments  end  services. 

The  effect  of  an  exclusion  will  be  as 
set  forth  in  \  1001.1901  of  this  chapter. 

9.  Section  1004.120  is  revised  to  read 
as  follows:  , 

§  1004.120    Reinetatement  efter  exduelon. 

A  person  who  has  been  excluded  in 
accordance  with  this  part  may  apply  for 
reinstatement  at  the  end  of  the  period  of 
exclusion.  The  DIG  will  consider  any 
request  for  reinstatement  in  accordance 
with  the  provisions  of  §§  1001.3001 
through  1001.3005  of  this  chapter. 

10.  Section  1004.130  is  revised  to  read 
as  follows: 

§1004.130    Appeel  rights.        { 

(a)  R^^bt  to  administrative  review.  (1) 
A  prartitioner  or  other  person 
dissatisfied  with  an  OIG  determination, 
or  an  exclusion  that  results  firom  a 
determination  not  being  made  within 
120  days,  is  entitled  to  appeal  such 
sanction  in  accordance  with  part  1005  of 
this  chapter. 

(2)  Due  to  the  120-day  statutory 
requirement  specified  in  §  1004.90(e),  the 
following  limitations  apply— 

(i)  The  period  of  time  for  submitting 
additional  information  will  not  be 
extended. 

(ii)  Any  material  received  by  the  HHS 
after  the  30-day  period  allowed,  will  not 
be  considered  by  the  ALJ  or  the 
Departmental  Appeals  Board  (DAB). 

(3)  The  OIG's  determinaticHi  continues 
in  effect  unless  reversed  by  a  hearing. 

(b)  Right  to  judicial  review.  Any 
practitioner  or  other  person  dissatisfied 


with  a  final  decision  of  the  Secretary 
may  file  a  civil  action  in  accordance 
with  the  provisions  of  section  205(g)  of 
the  Act. 

F.  A  new  part  1005  is  added  to  read  as 
follows: 

PART  1005— APPEALS  OF 
EXCLUSIONS,  CIVIL  MONEY 
PENALTIES  AND  ASSESSMENTS 

1005.1  Definitions. 

1005.2  Hearing  before  an  administrative  law 
judge. 

1005.3  Rights  of  parties. 

1005.4  Authority  of  the  ALJ. 

1005.5  Ex  parte  contacts. 

1005.6  Prehearing  conferences. 

1005.7  Discovery. 

1005.8  Exchange  of  witness  lists,  witness 
statements  and  exhibits. 

1005.9  Subpoenas  for  attendance  at  hearing. 

1005.10  Fees. 

1005.11  Fonn,  filing  and  service  of  papers. 

1005.12  Computation  of  time. 

1005.13  Motions. 

1005.14  Sanctions. 

1005.15  The  hearing  and  burden  of  proof. 

1005.16  Witnesses. 

1005.17  Evidence. 

1005.18  The  record. 

1005.19  Post-hearing  briefs. 

1005.20  Initial  decision. 

1005.21  Appeal  to  DAB. 

1005.22  Stay  of  initial  decision. 

1005.23  Harmless  error. 

Authority:  42  U.S.C.  405(a).  405(b].  1302. 
1320a-7, 1320a-7a  and  1320C-.5. 

§1005.1    Definitions. 

Civil  money  penalty  cases  refer  to  all 
proceedings  arising  under  any  of  the 
statutory  bases  for  which  the  OIG  has 
been  delegated  authority  to  impose  civil 
money  penalties  under  Medicare  or  the 
State  health  care  programs. 

DAB  refers  to  the  Departmental 
Appeals  Board  or  its  delegatee. 

Exclusion  cases  refer  to  all 
proceedings  arising  under  any  of  the 
statutory  bases  for  which  the  OiG  has 
been  delegated  authority  to  impose 
exclusions  under  Medicare  or  the  State 
health  care  programs. 

§1005.2    Heering  before  an  adrnkilstrattve 
lew  Judge. 

(a)  A  party  sanctioned  under  any 
criteria  specified  in  parts  1001. 1003  and 
1004  of  this  chapter  may  request  a 
hearing  before  an  AL). 

(b)  In  exclusion  cases,  the  parties  to 
the  proceeding  will  consist  of  the 
petitioner  and  the  IG.  In  civil  money 
penalty  cases,  the  parties  to  the 
proceeding  will  consist  of  the 
respondent  and  the  IG. 

(c)  the  request  for  a  hearing  will  be 
made  in  writing,  signed  by  the  petitioner 
or  respondent  or  by  his  or  her  attorney. 
The  request  must  be  filed  within  60  days 


after  the  notice,  provided  in  accordance 
with  §§  1001.2002. 1001.2003  or  1003.108. 
is  received  by  the  petitioner  or 
respondent.  For  purposes  of  this  section, 
the  date  of  receipt  of  the  notice  letter 
will  be  presumed  to  be  5  days  after  the 
date  of  such  notice  unless  there  is  a 
reasonable  showing  to  the  contrary. 

(d)  The  request  for  a  hearing  will 
contain  a  statement  as  to  the  specific 
issues  or  findings  of  fact  and 
conclusions  of  law  in  the  notice  letter 
with  which  the  petitioner  or  respondent 
disagrees,  and  the  basis  for  his  or  her 
contention  that  the  specific  issues  or 
findings  and  conclusions  were  incorrect. 

(e)  liie  ALJ  will  dismiss  a  hearing 
request  where — 

(l),The  petitioner's  or  the  respondent's 
hearing  request  is  not  filed  in  a  timely 
manner; 

(2)  The  petitioner  or  respondent 
withdraws  his  or  her  request  for  a 
hearing; 

(3)  The  petitioner  or  respondent 
abandons  his  or  her  request  for  a 
hearing;  or 

(4)  The  petitioner's  0|  respondent's 
hearing  request  fails  to  raise  any  issue 
which  may  properly  be  addressed  in  a 
hearing. 

§1005.3    Rights  Of  partlee. 

(a)  Except  as  otherwise  limited  by  this 
part,  all  parties  may — 

(1)  Be  accompanied,  represented  and 
advised  by  an  attorney; 

(2)  Participate  in  any  conference  held 
by  the  ALJ; 

(3)  Conduct  discovery  of  documents 
as  permitted  by  this  part: 

(4)  Agree  to  stipulations  of  fact  or  law 
which  will  be  made  part  of  the  record;' 

(5)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(6)  Present  and  cross-examine 
witnesses; 

(7)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  ALJ;  and 

(8)  Submit  vmtten  briefs  and  proposed 
findings  of  fact  and  conclusions  of  law 
after  the  hearing. 

(b)  Fees  for  any  services  performed  on 
behalf  of  a  party  by  an  attorney  are  not 
subject  to  the  provisions  of  sectron  206 
of  title  II  of  the  Act,  which  authorizes 
the  Secretary  to  specify  or  limit  these 
fees. 

§1005.4    Authority  of  the  AU. 

(a)  The  ALJ  will  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order  and  assure  that  a  recoixi  of  the 
proceeding  is  made. 

(b)  The  ALJ  has  the  authority  to — 
(1)  Set  and  change  the  date,  time  and 

place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 


UMI 
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(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations: 
(3)  Issue  subpoenas  requiring  the 

attendance  of  witnesses  at  hearings  and 
the  production  of  documents  at  or  in 
relation  to  hearings; 

(6)  Rule  on  motions  and  other 
pi  ocedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
documentary  discovery  as  permitted  by 
this  part; 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives, 
parties,  and  witnesses: 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on,  exclude  or  limit 
evidence; 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts: 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact:  and 

(13)  Conduct  any  conference, 
argument  or  hearing  in  person  or,  upon 
agreement  of  the  parties,  by  telephone. 

(c)  "the  ALJ  does  not  have  the 
authority  to — 

(1)  Find  invalid  Federal  statutes  or 
regulations  or  Secretarial  delegations  of 
authority: 

(2)  Enter  an  order  in  the  nature  of  a 
directed  verdict; 

(3)  Compel  settlement  negotiations: 

(4)  Enjoin  any  act  of  the  Secretary: 

(5)  Review  the  exercise  of  discretion 
by  the  OIG  to  exclude  an  individual  or 
entity  under  section  1128(b)  of  the  Act, 
or  determine  the  scope  or  effect  of  the 
exclusion, 

(6)  Set  a  period  of  exclusion  at  zero,  or 
reduce  a  period  of  exclusion  to  zero,  in 
any  case  where  the  AL]  finds  that  an 
individual  or  entity  committed  an  act 
described  in  section  1128(b)  of  the  Act. 
or 

(7)  Review  the  exercise  of  discretion 
by  the  OIG  to  impose  a  CMP, 
assessment  or  exclusion  under  part  1003 
of  this  chapter. 

§  1005.S    Ex  parte  oontecto. 

No  party  or  person  (except  employees 
of  the  ALf's  office)  will  communicate  in 
any  way  with  the  ALJ  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 


{ 100S.6    Prthearing  oontarwiCM. 

(a)  The  ALJ  will  schedule  at  least  one 
prehearing  conference,  and  may 
schedule  additional  prehearing 
conferences  as  appropriate,  upon 
reasonable  notice  to  the  parties. 

(b)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following — 

(1)  Simplification  of  the  issues: 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement; 

(3)  Stipulations  and  admissions  of  fact 
or  as  to  the  contents  and  authenticity  of 
documents: 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  %vritten  argument; 

(6)  Limitation  of  the  number  of 
witnesses: 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(8)  Discovery  of  documents  as 
permitted  by  this  part; 

(9)  The  time  and  place  for  the  hearing; 

(10)  Such  other  matters  as  may  tend  to 
encourage  the  fair,  just  and  expeditious 
disposition  of  the  proceedings:  and 

(11)  Potential  settlement  of  the  case. 

(c)  The  AL)  will  issue  an  order 
containing  the  matters  agreed  upon  by 
the  parties  or  ordered  by  the  AL)  at  a 
prehearing  conference. 

§  100S.7    Discovsfy. 

(a)  A  p^rty  may  make  a  request  to 
another  party  for  production  of 
documents  for  inspection  and  copying 
which  are  relevant  and  material  to  the 
issues  before  the  AL). 

(b)  For  the  purpose  of  this  section,  the 
term  documents  includes  information, 
reports,  answers,  records,  accounts, 
papers  and  other  data  and  documentary 
evidence.  Nothing  contained  in  this 
section  will  be  interpreted  to  require  the 
creation  of  a  document,  except  that 
requested  data  stored  in  an  electronic 
data  storage  system  will  be  produced  in 
a  form  accessible  to  the  requesting 
party. 

(c)  Requests  for  documents,  requests 
for  admissions,  written  interrogatories, 
depositions  and  any  forms  of  discovery, 
other  than  those  permitted  under 
paragraph  (a)  of  this  section,  are  not 
authorized. 

(d)  This  section  will  not  be  construed 
to  require  the  disclosure  of  interview 
reports  or  statements  obtained  by  any 
party,  or  on  behalf  of  any  party,  of 
persons  who  will  not  be  called  as 
witnesses  by  that  party,  or  analyses  and 


summaries  prepared  in  conjunction  with 
the  investigation  or  litigation  of  the  case, 
or  any  otherwise  privileged  documents, 
(e)  (1)  Within  10  days  of  service  of  a 
request  for  production  of  documents,  a 
party  may  file  a  motion  for  a  protective 
order. 

(2)  The  AL)  may  grant  a  motion  for  a 
protective  order  if  he  or  she  finds  that 
the  discovery  sought — 

(i)  Is  unduly  costly  or  burdensome, 
(ii)  Will  unduly  delay  the  proceeding, 
or 
(iii)  Seeks  privileged  information. 

(3)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 


SiOOSJ    Exctanosof 

wnnvss  smsmwiis  ano  wunums* 

(a)  At  least  15  days  before  the 
hearing,  the  AL)  will  order  the  parties  to 
exchange  witness  lists,  copies  of  prior 
written  statements  of  proposed 
witnesses  and  copies  of  proposed 
hearing  exhibits,  including  copies  of  any 
written  statements  that  the  party 
intends  to  offer  in  lieu  of  live  testimony 
in  accordance  with  i  1005.16. 

(b)  (1)  If  at  any  time  a  party  objects  to 
the  proposed  admission  of  evidence  not 
exchanged  in  accordance  with 
paragraph  (a)  of  this  section,  the  AL| 
will  determine  whether  the  failure  to 
comply  with  paragraph  (a)  of  this 
section  should  result  in  the  eiy:lusion  of 
such  evidence. 

(2)  Unless  the  AL)  finds  that 
extraordinary  circimistances  justified 
the  failure  to  timely  exchange  the 
information  listed  under  paragraph  (a) 
of  this  section,  the  AL)  must  exclude 
from  the  party's  case-in-chief: 

(i)  The  testimony  of  any  witness 
whose  name  does  not  appear  on  the 
witness  list,  and 

(ii)  Any  exhibit  not  provided  to  the 
opposing  party  as  specified  in  paragraph 
(a)  of  this  section. 

(3)  If  the  AL)  finds  that  extraordinary 
circumstances  existed,  the  AL)  must 
then  determine  whether  the  admission  • 
of  such  evidence  would  cause 
substantial  prejudice  to  the  objecting 
party.  If  the  AL)  finds  that  there  is  no 
substantial  prejudice,  the  evidence  may 
be  admitted.  If  the  AL)  finds  that  there  is 
substantial  prejudice,  the  ALJ  may 
exclude  the  evidence,  or  at  his  or  her 
discretion,  may  postpone  the  hearing  for 
such  time  as  is  necessary  for  the 
objecting  party  to  prepare  and  respond 
to  the  evidence. 

(c)  Unless  another  party  objects 
within  a  reasonable  period  of  time  prior 
to  the  hearing,  documents  exchanged  in 
accordance  with  paragraph  (a)  of  this 
section  will  be  deemed  to  be  authentic 
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for  the  purpose  of  admissibility  at  the 
hearing. 

§1005.9    SubfWtnM  for  attendance  at 


(a)  A  party  wishing  to  prociu«  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  make  a 
motion  requesting  the  ALJ  to  issue  a 
subpoena  if  the  appearance  and 
testimony  are  reasonably  necessary  for 
the  presentation  of  a  party's  case. 

(b)  A  subpoena  requiring  the 
attendance  of  an  individual  may  also 
require  the  individual  to  produce 
evidence  at  the  hearing  in  accordance 
with  §  1005.7. 

(c)  When  a  subpoena  is  served  by  a 
respondent  or  petitioner  on  a  particular 
individual  or  particular  office  of  the 
OIG.  the  OIG  may  comply  by 
designating  any  of  its  representatives  to 
appear  and  testify. 

(d)  A  party  seeking  a  subpoena  will 
file  a  written  motion  not  less  than  30 
days  before  the  date  fixed  for  the 
hearing,  unless  otherwise  allowed  by 
the  AL)  for  good  cause  shown.  Such 
request  will: 

(1)  Specify  any  evidence  to  be 
produced. 

(2)  Designate  the  witnesses,  and 

(3)  Describe  the  address  and  location 
with  sufficient  particularity  to  permit 
such  witnesses  to  be  found. 

(e)  The  subpoena  will  specify  the  time 
and  place  at  which  the  witness  is  to 
appear  and  any  evidence  the  witness  is 
to  produce. 

(f)  Within  15  days  after  the  written 
motion  requesting  issuance  of  a 
subpoena  is  served,  any  party  may  file 
an  opposition  or  other  response. 

(g)  If  the  motion  requesting  issuance 
of  a  subpoena  is  granted,  the  party 
seeking  the  subpoena  will  serve  it  by 
delivery  to  the  individual  named,  or  by 
certifled  mail  addressed  to  such 
individual  at  his  or  her  last  dwelling 
place  or  principal  place  of  business. 

(h)  The  individual  to  whom  the 
subpoena  is  directed  may  Hie  with  the 
AL]  a  motion  to  quash  the  subpoena 
within  10  days  after  service. 

(i)  The  exclusive  remedy  for 
contumacy  by,  or  refusal  to  obey  a 
subpoena  duly  served  upon,  any  person 
is  specified  in  section  205(e]  of  the 
Social  Security  Act  (42  U.S.C.  405(e)). 


S  1005.10 

The  party  requesting  a  subpoena  will 
pay  the  cost  of  the  fees  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  United  States  District 
Ck)urt.  A  check  for  witness  fees  and 
mileage  will  accompany  the  subpoena 
when  served,  except  that  when  a 


subpoena  is  issued  on  behalf  of  the  IG,  a 
check  for  witness  fees  and  mileage  need 
not  accompany  the  subpoena. 

§1005.11    Form,  flUng  and  aarvice  of 


(a)  Forms.  (1)  Unless  the  ALJ  directs 
the  parties  to  do  otherwise,  documents 
filed  with  the  ALJ  will  include  an 
original  and  two  copies.  ' 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  will  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  number,  and  a  designation  of  the 
paper,  such  as  motion  to  quash 
subpoena. 

(3}  Every  pleading  and  paper  will  be 
signed  by,  and  will  contain  the  address 
and  telephone  number  of  the  party  or 
the  person  on  whose  behalf  the  paper 
was  filed,  or  his  or  her  representative.   ■ 

(4)  Papers  are  considered  filed  when 
they  are  mailed. 

(b)  Service.  A  party  filing  a  document 
with  the  ALJ  or  the  siecretary  will,  at  the 
time  of  filing,  serve  a  copy  of  such 
document  on  every  other  party.  Service 
upon  any  party  of  any  document  will  be 
made  by  delivering  a  copy,  or  placing  a 
copy  of  the  document  in  the  United 
States  mail,  postage  prepaid  and 
addressed,  or  with  a  private  delivery 
service,  to  the  party's  last  known 
address.  When  a  party  is  represented  by 
an  attorney,  service  will  be  made  upon 
such  attorney  in  lieu  of  the  party. 

(c)  Proof  of  service.  A  certificate  of 
the  individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  will  be 
proof  of  service. 

§1005.12    Computation  of  time. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act,  event  or  default,  and 
includes  the  last  day  of  the  period 
unless  it  is  a  Saturday,  Sunday  or  legal 
holiday  observed  by  the  Federal 
Government,  in  which  event  it  includes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed  is 
less  than  7  days,  intermediate 
Saturdays,  Sundays  and  legal  holidays 
observed  by  the  Federal  Government 
will  be  excluded  from  the  computation. 

(c)  Where  a  document  has  been 
served  or  issued  by  placing  it  in  the 
mail,  an  additional  5  days  will  be  added 
to  the  time  permitted  for  any  response. 
This  paragraph  does  not  apply  to 
requests  for  hearing  under  S  1005.2. 


§1005.13 

(a)  An  application  to  the  AL]  for  an 
order  or  ruling  will  be  by  motion. 
Motions  will  state  the  relief  sought,  the 
authority  relied  upon  and  the  facts 


alleged,  and  will  be  filed  with  the  AL] 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  will  be  in  writing.  The  ALJ 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  10  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  ALJ,  any  party  may 
file  a  response  to  such  motion. 

(d)  The  ALJ  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  has  expired,  except  upon 
consent  of  the  parties  or  following  a 
hearing  on  the  motion,  but  may  overrule 
or  deny  such  motion  without  awaiting  a 
response. 

(e)  The  ALJ  will  make  a  reasonable 
e^ort  to  dispose  of  all  outstanding 
motions  prior  to  the  beginning  of  the 
hearing. 

§1005.14    Sanctiona. 

(a)  The  ALJ  may  sanction  a  person,  / 
including  any  party  or  attorney,  for 
failing  to  comply  with  an  order  or 
procedure,  for  failing  to  defend  an 
action  or  for  other  misconduct  that 
interferes  with  the  speedy,  orderly  or 
fair  conduct  of  the  hearing.  Such 
sanctions  will  reasonably  relate  to  the 
severity  and  nature  of  the  failure  or 
misconduct.  Such  sanction  may 
include — 

(1)  In  the  case  of  refusal  to  provide  or 
permit  discovery  under  the  terms  of  this 
part,  drawing  negative  factual 
inferences  or  treating  such  refusal  as  an 
admission  by  deeming  the  matter,  or 
certain  facts,  to  be  established; 

(2)  Prohibiting  a  party  from 
introducing  certain  evidence  or 
otherwise  supporting  a  particular  claim 
or  defense; 

(3)  Striking  pleadings,  in  whole  or  in 
part: 

(4)  Staying  the  proceedings; 

(5)  Dismissal  of  the  action; 

(6)  Entering  a  decision  by  default;  and 

(7)  Refusing  to  consider  any  motion  or 
other  action  that  is  not  filed  in  a  timely 
manner. 

(b)  In  civil  money  penalty  cases 
commenced  under  section  1128A  of  the 
Act  or  under  any  provision  which 
incorporates  section  1128A(c)(4)  of  the 
Act,  the  ALJ  may  also  order  the  party  or 
attorney  who  has  engaged  in  any  of  the 
acts  described  in  paragraph  (a)  of  this 
section  to  pay  attorney's  fees  and  other 
costs  caused  by  the  failure  or 
misconduct. 

§1005.15    The  heering  and  burden  of 


(a)  The  ALJ  will  conduct  a  hearing  on 
the  record  in  order  to  determine  whether 
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the  petitioner  or  respondent  should  be 
found  liable  under  this  part. 

(b)  Burden  of  proof  in  civil  money 
penalty  cases  under  part  1003.  in  Peer 
Review  Organization  exclusion  cases 
under  part  1004,  and  in  exclusion  cases 
under  §S  1001.701. 1001.901  and  1001.951. 
In  civil  money  penally  cases  under  part 
1003,  in  Peer  Review  Organization 
exclusion  cases  under  part  1004.  and  in 
exclusion  cases  under  §§  1001.701, 
1001.901  and  1001.951  of  this  chapter— 

(1)  The  respondent  bears  the  burden 
of  going  forward  and  the  burden  of 
persuasion  with  respect  to  affirmative 
defenses  and  any  mitigating 
circumstances;  and 

(2)  The  IG  bears  the  burden  of  going 
forward  and  the  burden  of  persuasion 
with  respect  to  all  other  issues. 

(c)  Burden  of  proof  in  all  other 
exclusion  cases.  In  all  exclusion  cases 
except  those  governed  by  paragraph  (b) 
of  this  section,  the  AL|  will  allocate  the 
burden  of  proof  as  the  AL|  deems 
Hppropriate 

(d)  The  burden  of  persuasion  will  be 
judged  by  a  preponderance  of  the 
f-vidence 

(e)  The  hearing  will  be  open  to  the 
public  unless  otherwise  ordered  by  the 
AL)  for  good  cause  shown. 

(f)  (1)  A  hearing  under  this  part  is  not 
limited  to  specific  items  and  information 
set  forth  in  the  notice  letter  to  the 
petitioner  or  respondent.  Subject  to  the 
15-day  requirement  under  §  1005.8, 
<idditional  items  or  information  may  be 
introduced  by  either  party  during  its 
case-in-chief  unless  such  information  or 
Items  are — 

(i)  Privileged, 

(iij  Disqualified  from  consideration 
due  to  untimeliness  in  accordance  with 
$  1004.130(a)(2)(ii):  or 

(iii]  Deemed  otherwise  inadmissible 
under  §  1005.17 

(2)  After  both  parties  have  presented 
their  cases,  evidence  may  be  admitted 
on  rebuttal  even  if  not  previously 
exchanged  in  accordance  with  §  1005.6. 

S  1005.  ie    WItnMaM. 

(a)  Except  as  provided  in  paragraph 
|b|  of  this  section,  testimony  at  the 
hearing  will  be  given  orally  by 
witnesses  under  oath  or  affirmation 

|b)  Al  the  discretion  of  the  ALJ, 
testimony  (other  than  expert  testimony] 
may  be  admitted  in  the  form  of  a  written 
statement.  Any  such  written  statement 
must  be  provided  to  all  other  parties 
along  with  the  last  known  address  of 
such  witness,  in  a  manner  that  allows 
sufficient  time  for  other  parties  to 
subpoena  such  witness  for  cross- 
examination  at  the  hearing.  Prior  written 
statements  of  witnesses  proposed  to 


testify  at  the  hearing  will  be  exchanged 
as  provided  in  §  1005.8. 

(c)  The  AL]  will  exercise  reasonable 
control  over  the  mode  and  order  of 
interrogating  witnesses  and  presenting 
evidence  so  as  to: 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth, 

(2}  Avoid  repetition  or  needless 
consumption  of  time,  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 

(d)  The  ALJ  will  permit  the  parties  to 
''conduct  such  cross-examination  of 

witnesses  as  may  be  required  for  a  full 
and  true  disclosure  of  the  facts. 

(e)  The  ALJ  may  order  witnesses 
excluded  so  that  they  cannot  hear  the 
testimony  of  other  witnesses.  This  does 
not  authorize  exclusion  of — 

(1)  A  party  who  is  an  individual: 

(2)  In  the  case  of  a  party  that  is  not  an 
individual,  an  officer  or  employee  of  the 
party  appearing  for  the  entity  pro  se  or 
designated  as  the  party's  representative: 
or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  engaged  in  assisting  the 
attorney  for  the  IG. 

§1005.17    Evktofic*.   - 

(a)  The  ALJ  will  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
ALJ  will  not  be  bound  by  the  Federal 
Rules  of  Evidence.  However,  the  ALJ  ' 
may  apply  the  Federal  Rules  of 
Evidence  where  appropriate,  for 
example,  to  exclude  unreUable  evidence. 

(c)  The  ALJ  must  exclude  irrelevant  of 
immaterial  evidence. 

4d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant,  evidence  must 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(fj  Evidence  concerning  offers  of 
compromise  or  settlement  made  in  this 
action  will  be  inadmissible  to  the  extent 
provided  in  Rule  408  of  the  Federal 
Rules  of  Evidence. 

(g)  Evidence  of  crimes,  wrongs  or  acts 
other  than  those  at  issue  in  the  instant 
case  is  admissible  in  order  to  show 
motive,  opportunity,  intent,  knowledge, 
preparation,  identity,  lack  ot  mistake,  or 
existence  of  a  scheme.  Such  evidence  is 
admissible  regardless  of  whether  the 
Grimes,  wrongs  or  acts  occurred  during 
the  statute  of  limitations  period 
applicable  to  the  acts  which  constitute 


the  basis  for  liability  in  the  case,  and 
regardless  of  whether  they  were 
referenced  in  the  IG's  notice  sent  in 
accordance  with  ((  1001.2002. 1001.2003 
or  1003.109. 

(h)  The  ALJ  will  permit  the  parties  to 
introduce  rebuttal  witnesses. and 
evidence. 

(i)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  will  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  ALJ  for 
good  cause  shown. 

(j)  The  ALJ  may  not  consider  evidence 
regarding  the  issue  of  willingness  and 
ability  to  enter  into  and  successfully 
complete  a  corrective  action  plan  when 
such  evidence  pertains  to  matters 
occurring  after  the  submittal  of  the  case 
to  the  Secretary.  The  determination 
regarding  the  appropriateness  of  any 
corrective  action  plan  is  not  reviewable. 

§lOOS.lt   Tlwracord. 

(a)  The  hearing  will  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  from  the 
ALJ. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  al 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  ALJ  and 
the  Secretary. 

(c)  The  record  may  be  inspected  and 
copied  [upon  payment  of  a  reasonable 
fee)  by  any  person,  unless  otherwise 
ordered  by  the  ALJ  for  good  cause 
shown. 

(d)  For  good  cause,  the  ALJ  may  order 
appropriate  redactions  made  to  the 
record. 

§  lOOS.1v    Posl^MMinQ  Dnefs. 

The  ALJ  may  require  the  parties  to  file 
post-hearing  briefs,  in  any  event,  any 
party  may  file  a  post-hearing  brief  The 
ALJ  will  fix  the  time  for  filing  such  briefs 
which  are  not  to  exceed  60  days  from 
the  date  the  parties  receive  the 
transcript  of  the  hearing  or,  if 
applicable,  the  stipulated  record.  Such 
briefs  may  be  accompanied  by  proposed 
findings  of  fact  and  conclusions  of  law. 
The  ALJ  may  permit  the  parties  to  file 
reply  briefs. 


§1005^ 

(a)  The  ALJ  will  issue  an  initial 
decision,  based  only  on  the  record, 
which  will  contain  findings  of  fact  and 
conclusions  of  law. 

(b)  The  ALJ  may  affirm,  increase  or 
reduce  the  penalties,  assessment  or 
exclusion  proposed  or  imposed  by  the 
IG,  or  reverse  the  imposition  of  the 
exclusion.  In  exclusion  cases  where  the 
period  of  exclusion  commenced  prior  to 
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tlfe  hearing,  any  period  of  exclusion 
imposed  by  the  ALJ  will  be  deemed  to 
commence  on  the  date  such  exclusion 
originally  went  into  effect. 

(c)  The  ALJ  will  issue  the  initial 
decision  to  all  parties  within  60  days 
after  the  time  for  submission  of  post- 
hearing  briefs  and  reply  briefs,  if 
permitted,  has  expired.  The  decision  will 
be  accompanied  by  a  statement 
describing  the  right  of  any  party  to  file  a 
notice  of  appeal  with  the  DAB  and 
instructions  for  how  to  file  such  appeal. 
If  the  AL)  fails  to  meet  the  deadline 
contained  in  this  paragraph,  he  or  she 
will  notify  the  parties  of  the  reason  for 
the  delay  and  will  set  a  new  deadline. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  unless  the  initial 
decision  is  appealed  to  the  DAB.  it  will 
be  final  and  binding  on  the  parties  30 
days  after  the  ALJ  serves  the  parties 
with  a  copy  of  the  decision.  If  service  is 
by  mail,  the  date  of  service  will  be 
deemed  to  be  5  days  from  the  date  of 
mailing. 

(e)  If  an  extension  of  time  within 
which  to  appeal  the  initial  decision  is 
granted  under  §  1005.21[a].  except  as 
provided  in  S  1005.22(a],  the  initial 
decision  will  become  final  and  binding 
on  the  day  following  the  end  of  the 
extension  period.  , 

§1005.21    Appeal  to  0A&     I 

(a)  Any  party  may  appeal  the  initial 
decision  of  the  ALJ  to  the  DAB  by  filing 
a  notice  of  appeal  with  the  DAB  within 
30  days  of  the  date  of  service  of  the 
initial  decision.  The  DAB  may  extend 
the  initial  30  day  period  for  a  period  of 
time  not  to  exceed  30  days  if  a  party 
files  with  the  DAB  a  request  for  an 
extension  within  the  initial  30  day 
period  and  shows  good  cause. 

(b)  If  a  party  files  a  timely  notice  of 
appeal  with  the  DAB.  the  ALJ  will 
forward  the  record  of  the  proceeding  to 
the  DAB. 

(c)  A  notice  of  appeal  will  be 
accompanied  by  a  written  brief 
specif>'ing  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions.  Any  party  may  file  a  brief  in 
opposition  to  exceptions,  which  may 
raise  any  relevant  issue  not  addressed 
in  the  exceptions,  within  30  days  of 
receiving  the  notice  of  appeal  and 
accompanying  brief.  The  DAB  may 

°  permit  the  parties  to  file  reply  briefs. 

(d)  There  is  no  right  to  appear 
pemonally  before  the  DAB,  or  to  appeal 
to  the  DAB  any  interlocutory  ruling  by 
the  ALJ. 

(e)  The  DAB  will  not  consider  any 
issue  not  raised  in  the  parties'  briefs,  nor 
any  issue  in  the  briefs  that  could  have 
been  raised  before  the  AL  but  was  not. 
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(f)  If  any  party  demonstrates  to  the 
satisfaction  of  the  DAB  that  additional 
evidence  not  presented  at  such  hearing 
is  relevant  and  material  and  that  there 
were  reasonable  grounds  for  the  failure 
to  adduce  such  evidence  at  such 
hearing,  the  DAB  may  remand  the 
matter  to  the  ALJ  for  consideration  of 
such  additional  evidence. 

(g)  The  DAB  may  decline  to  review 
the  case,  or  may  affirm,  increase, 
reduce,  reverse  or  remand  any  penalty, 
assessment  or  exclusion  determined  by 
the  ALJ. 

(h)  the  standard  of  review  on  a 
disputed  issue  of  fact  is  whether  the 
initial  decision  is  supported  by 
substantial  evidence  on  the  whole 
record.  The  standard  of  review  on  a 
disputed  issue  of  law  is  whether  the 
initial  decision  is  erroneous. 

(i)  Within  60  days  after  the  time  for 
submission  of  briefs  and  reply  briefs,  if 
permitted,  has  expired,  the  DAB  will 
issue  to  each  party  to  the  appeal  a  copy 
of  the  DAB'S  decision  and  a  statement 
describing  the  right  of  any  petitioner  or 
respondent  who  is  found  liable  to  seek 
judicial  review. 

(j)  Except  with  respect  to  any  penalty. ' 
assessment  or  exclusion  remanded  by 
the  ALJ,  the  DAB's  decision,  including  a 
decision  to  decline  review  of  the  initial 
decision,  becomes  final  and  binding  60 
days  after  the  date  on  which  the  DAB 
serves  the  parties  with  a  copy  of  the 
decision.  If  service  is  by  mail,  the  date 
of  service  will  be  deemed  to  be  5  days 
from  the  date  of  mailing. 

(k)  (1)  Any  petition  for  judicial  review 
must  be  filed  within  60  days  after  the 
DAB  serves  the  parties  with  a  copy  of 
the  decision.  If  service  is  by  mail,  the 
date  of  service  will  be  deemed  to  be  5 
days  from  the  date  of  mailing. 

(2)  In  compliance  with  28  U.S.C. 
2112(a),  a  copy  of  any  petition  for 
judicial  review  filed  in  any  U.S.  Court  of 
Appeals  challenging  a  final  action  of  the 
DAB  will  be  sent  by  certified  mail, 
return  receipt  requested,  to  the 
Associate  General  Counsel,  Inspector 
General  Division,  HHS.  The  petition 
copy  will  be  time-stamped  by  the  clerk 
of  the  court  when  the  original  is  filed 
with  the  court. 

(3)  If  the  Associate  General  Counsel 
receives  two  or  more  petitions  within  10 
days  after  the  DAB  issues  its  decision, 
the  Associate  General  Counsel  will 
notify  the  U.S.  Judicial  Panel  on 
Multidistrict  Litigation  of  any  petitions 
that  were  received  within  the  10-day 
period. 

§1005.22    Stay  Of  Initial  dadalon. 

(a)  In  a  CMP  case  imder  section  1128A 
of  the  Act,  the  filing  of  a  respondent's 
request  for  review  by  the  DAB  will 


automatically  stay  the  effective  date  of 
the  ALJ's  decision. 

(b)  (1)  After  the  DAB  renders  a 
decision  in  a  CMP  case,  pending  judicial 
review,  the  respondent  may  file  a 
request  for  stay  of  the  effective  date  of 
any  penalty  or  assessment  with  the  ALJ. 
The  request  must  be  accompanied  by  a 
copy  of  the  notice  of  appeal  filed  with 
the  Federal  court.  The  filing  of  such  a 
request  will  automatically  act  to  stay 
the  effective  date  of  the  penalty  or 
assessment  until  such  time  as  the  ALJ 
rules  upon  the  request. 

(2)  The  ALJ  may  not  grant  a 
respondent's  request  for  stay  of  any 
penalty  or  assessment  unless  the 
respondent  posts  a  bond  or  provides 
other  adequate  security. 

(3)  The  ALJ  will  rule  upon  a 
respondent's  request  for  stay  within  10 
days  of  receipt. 

§1005^3    Harmless  error. 

No  error  in  either  the  admission  or  the 
exclusion  of  evidence,  and  no  error  or 
defect  in  any  ruling  or  order  or  in  any 
act  done  or  omitted  by  the  ALJ  or  by  any 
of  the  parties,  including  Federal 
representatives  such  as  Medicare 
carriers  and  intermediaries  and  Peer 
Review  Organizations,  is  ground  for 
vacating,  modifying  or  otherwise 
disturbing  an  otherwise  appropriate 
ruhng  or  order  or  act,  unless  refusal  to 
take  such  action  appears  to  the  ALJ  or 
the  DAB  inconsistent  with  substantial 
justice.  The  ALJ  and  the  DAB  at  every 
stage  of  the  proceeding  will  disregard  ■ 
any  error  or  defect  in  the  proceeding 
that  does  not  affect  the  substantial 
rights  of  the  parties. 

G.  A  new  Part  1006  is  added  to  read 
as  follows: 

PART  1006-INVESTIGATIONAL 
INQUIRIES 

Sec. 

1006.1  Scope. 

1006.2  Contents  of  subpoena. 

1006.3  Service  and  fees. 

1006.4  Procedures  for  investigational 
inquiries. 

1006.5  Enforcement  of  a  subpoena. 
Authority:  42  U.S.C.  405(d),  405(e).  1302  and 

1320a-7a. 

§1006.1    Scope. 

(a)  The  provisions  in  this  part  govern 
subpoenas  issued  by  the  Inspector 
General,  or  his  or  her  delegates,  in 
accordance  with  sections  205(d)  and 
112aA(j)  of  the  Act  and  require  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  any  other 
evidence  at  an  investigational  inquiry. 

(b)  Such  subpoenas  may  be  issued  in 
investigations  under  section  1128A  of 
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the  Act  or  under  any  other  section  of  the 
Act  that  incorporates  the  provisions  of 
section  1128A(j]. 

(c)  Nothing  in  this  part  is  intended  to 
apply  to  or  limit  the  authority  of  the 
Inspector  General,  or  his  or  her 
delegates,  to  issue  subpoenas  for  the 
production  of  documents  in  accordance 
with  5  U.S.C.  6(a)(4),  App.  3. 

§  1006.2    Contents  of  subpoena. 

A  subpoena  issued  under  this  part 
will— 

(a)  State  the  name  of  the  individual  or 
entity  to  whom  the  subpoena  is 
addressed; 

(b)  State  the  statutory  authority  for 
the  subpoena; 

(c)  Indicate  the  date,  time  and  place 
that  the  investigational  inquiry  at  which 
the  witness  is  to  testify  will  take  place; 

(d)  Include  a  reasonably  specific 
description  of  any  documents  or  items 
required  to  be  produced;  and 

(e)  If  the  subpoena  is  addressed  to  an 
entity,  describe  with  reasonable 
particularity  the  subject  matter  on  which 
testimony  is  required.  In  such  event,  the 
named  entity  will  designate  one  or  more 
individuals  who  will  testify  on  its 
behalf,  and  will  state  as  to  each 
individual  so  designated  that 
individual's  name  and  address  and  the 
matters  on  which  he  or  she  will  testify. 
The  individual  so  designated  will  testify 
as  to  matters  known  or  reasonably 
available  to  the  entity. 

§1006J   Service  and  fees. 

(a)  A  subpoena  under  this  part  will  be 
served  by — 

(1)  Delivering  a  copy  to  the  individual 
named  in  the  subpoena; 

(2)  Delivering  a  copy  to  the  entity 
named  in  the  subpoena  at  its  last 
principal  place  of  business;  or 

(3)  Registered  or  certified  mail 
addressed  to  such  individual  or  entity  at 
its  last  known  dwelling  place  or 
principal  place  of  business. 

(b)  A  verified  return  by  the  individual 
serving  the  subpoena  setting  forth  the 
manner  of  service  or,  in  the  case  of 
service  by  registered  or  certified  mail, 
the  signed  return  post  office  receipt,  will 
be  proof  of  service. 

(c)  Witnesses  will  be  entitled  to  the 
same  fees  and  mileage  as  witnesses  in 
the  district  courts  of  the  United  States' 
(28  U.S.C.  1821  and  1825).  Such  fees 
need  not  be  paid  at  the  time  the 
subpoena  is  served. 

§1006.4    Procedures  for  Investigational 
inquiries. 

(a)  Testimony  at  investigational 
inquiries  will  be  taken  under  oath  or 
affirmation. 

(b)  Investigational  inquiries  are  non- 
public investigatory  proceedings. 


Attendance  of  non-witnesses  is  within 
the  discretion  of  the  OIG,  except  that— 

(1)  A  witness  is  entitled  to  be 
accompanied,  represented  and  advised 
by  an  attorney;  and 

(2)  Representatives  of  the  OIG  and  the 
Office  of  the  General  Counsel  are 
entitled  to  attend  and  ask  questions. 

(c)  A  witness  will  have  an  opportunity 
to  clarify  his  or  her  answers  on  the 
record  following  the  questions  by  the 
OIG. 

(d)  Any  claim  of  privilege  must  be 
asserted  by  the  witness  on  the  record. 

(e)  Objections  must  be  asserted  on  the 
record.  Errors  of  any  kind  that  might  be 
corrected  if  promptly  presented  will  be 
deemed  to  be  waived  unless  reasonable 
objection  is  made  at  the  investigational 
inquiiy.  Except  where  the  objection  is 
on  the  grounds  of  privilege,  the  question 
will  be  answered  on  the  record,  subject 
to  the  objection. 

(f)  If  a  witness  refuses  to  answer  any 
question  not  privileged  or  to  produce 
requested  documents  or  items,  or 
engages  in  conduct  Ii}iely  to  delay  or 
obstruct  the  investigational  inquiry,  the 
OIG  may  seek  enforcement  of  the 
subpoena  under  S  1006.5. 

(g)  (1)  The  proceedings  will  be 
recorded  and  transcribed. 

(2)  The  witness  is  entitled  to  a  copy  of 
the  transcript,  upon  payment  of 
prescribed  costs,  except  that  for  good 
cause,  the  witness  may  be  limited  to 
inspection  of  the  official  transcript  of  his 
or  her  testimony. 

(3)  (i)  The  transcript  will  be  submitted 
to  the  witness  for  signature. 

(ii)  Where  the  witness  will  be 
provided  a  copy  of  the  transcript,  the 
transcript  will  be  submitted  to  the 
witness  for  signature.  The  witness  may 
submit  to  the  OIG  written  proposed 
corrections  to  the  transcript  with  such 
corrections  attached  to  the  transcript  If 
the  witness  does  not  return  a  signed 
copy  of  the  transcript  or  proposed 
corrections  within  30  days  of  its  being 
submitted  to  him  or  her  for  signature, 
the  witness  will  be  deemed  to  have 
agreed  that  the  transcript  is  true  and 
accurate. 

(iii)  Where,  as  provided  in  paragraph 
(g)(2)  of  this  section,  the  witness  is 
limited  to  inspecting  the  transcript  the 
witness  will  have  the  opportunity  at  the 
time  of  inspection  to  propose  corrections 
to  the  transcript  with  corrections 
attached  to  the  transcript.  The  witness 
will  also  have  the  opportunity  to  sign 
the  transcript  If  the  witness  does  not 
sign  the  transcript  or  offer  corrections 
within  30  days  of  receipt  of  notice  of  the 
opportunity  to  inspect  the  transcript,  the 
witness  will  be  deemed  to  have  agreed 
that  the  transcript  is  true  and  accurate. 


(iv)  The  OIG's  proposed  corrections 
the  record  of  transcript  will  be  attached 
to  the  transcript 

(h)  Testimony  and  other  evidence 
obtained  in  an  investigational  inquiry 
may  be  used  by  the  OIG  or  DHHS  in  any 
of  its  activities,  and  may  be  used  or 
offered  into  evidence  in  any 
administrative  or  judicial  proceeding.  . 

S  1006.5    Enforcement  of  a  subpoena. 

A  subpoena  to  appear  at  an 
investigational  inquiry  is  enforceable 
through  the  District  Court  of  the  United 
States  and  the  district  where  the 
subpoenaed  person  is  found,  resides  or 
transacts  business. 

H.  A  new  Part  1007  is  added  to  read 
as  follows: 

PART  1007— STATE  MEDICAID  FRAUD 
CONTROL  UNITS 

1007.1    Definitions. 
1007.3    Scope  and  purpose. 
1007.S    Basic  requirement. 
1007.7    Organization  and  location 

requirements. 
1007.9    Relationship  to,  and  agreement  with. 

the  Medicaid  agency. 
1007.11    Duties  and  responsibilities  of  the 

unit 
1007.13    Staffing  requirements. 
1007.15    Applications,  certification  and 

recertification. 
1007.17    Annual  report. 
1007.19    Federal  financial  participation 

(FFP). 
1007.21    Other  applicable  HHS  regulations. 

Authority:  42  U.S.C.  1396b(a)(e),  1386b(bH3) 
and  1396b(q). 

(1007.1    DeflnraofML 

As  used  in  this  part,  unless  otherwise 
indicated  by  the  context: 

Employ  or  employee,  as  the  context 
requires,  means  full-time  duty  intended 
to  last  at  least  a  year.  It  includes  an 
arrangement  whereby  an  individual  is 
on  full-time  detail  or  assigiunent  to  the 
unit  ttom  another  government  agency,  if 
the  detail  or  assignment  is  for  a  period 
of  at  least  1  year  and  involves 
supervision  by  the  imit. 

Provider  means  an  individual  or  entity 
that  furnishes  items  or  services  for 
which  payment  is  claimed  under 
Medicaid. 

Unit  means  the  State  Medicaid  fraud 
control  unit 

8 1007  J   Scope  and  purpoee. 

This  part  implements  sections 
1903(a)(6),  1903(b)(3),  and  1903(q)  of  the 
Social  Security  Act  as  amended  by  the 
Medicare-Medicaid  Anti-Fraud  and 
Abuse  Amendments  (Pub.  L  95-142). 
The  statute  auUiorizes  the  Secretary  to 
pay  a  State  90  percent  of  the  costs  of 
establishing  and  operating  a  State 
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Medicaid  fraud  control  unit,  as  defined 
by  the  statute,  for  the  purpose  of 
eliminating  fraud  in  the  State  Medicaid 
program. 

91007.S   Basic  rtgulr«Mnt 

A  State  Medicaid  fraud  control  unit 
must  be  a  single  identifiable  entity  of 
the  State  government  certified  by  the 
Secretary  as  meeting  the  requirements 
of  §5  1007.7  through  1007.13  of  this  part. 

{1007.7    Organiiation  and  location 
raquiraiMfit*. 

Any  of  the  following  three 
alternatives  is  acceptable: 

(a)  The  unit  is  located  in  the  office  of 
the  State  Attorney  General  or  another 
department  of  State  government  which 
has  Statewide  authority  to  prosecute 
individuals  for  violations  of  criminal 
laws  with  respect  to  fraud  in  the 
provision  or  administration  of  medical 
assistance  under  a  State  plan 
implementing  title  XIX  of  the  Act; 

(b)  If  there  is  no  State  agency  with 
Statewide  authority  and  capability  for 
criminal  fraud  prosecutions,  the  unit  has 
established  formal  procedures  that 
assure  that  the  unit  refers  suspected 
cases  of  criminal  fraud  in  the  State 
Medicaid  program  to  the  appropriate 
State  prosecuting  authority  or 
authorities,  and  provides  assistance  and 
coordination  to  such  authority  or 
authorities  in  the  prosecution  of  such 
cases;  or 

(c)  The  unit  has  a  formal  working 
relatimship  with  the  office  of  the  State 
Attorney  General  and  has  formal 
procedures  for  referring  to  the  Attorney 
General  suspected  criminal  violations 
occurring  in  the  State  Medicaid  program 
and  for  effective  coordination  of  the 
activities  of  both  entities  relating  to  the 
detection,  investigation  and  prosecution 
of  those  violations.  Under  this 
requirement,  the  office  of  the  State 
Attorney  General  must  agree  to  assume 
responsibility  for  prosecuting  alleged 
criminal  violations  referred  to  it  by  the 
unit.  However,  if  the  Attorney  General 
finds  that  another  prosecuting  authority 
has  the  demonstrated  capacity, 
experience  and  willingness  to  prosecute 
an  alleged  violation,  he  or  she  may  refer 
a  case  to  that  prosecuting  authority,  as 
long  as  the  Attorney  General's  Office 
maintains  oversight  responsibility  for 
the  prosecution  and  for  coordination 
between  the  unit  and  the  prosecuting 
authority. 

1 1007.9    RatatlowaWp  ti^  and  asraamairt 
wWi|  Ifia  HadicaM  aQaMy. 

(a)  The  unit  must  be  separate  and 
distinct  from  the  Medicaid  agency. 

(b)  No  official  of  the  MecBcaid  agency 
will  have  autbiwfty  !o  review  the 


activities  of  the  unit  or  to  review  or 
overrule  the  referral  of  a  suspected 
criminal  violation  to  an  appropriate 
prosecuting  authority. 

(c)  The  unit  will  not  receive  funds 
paid  under  this  part  either  from  or 
through  the  Medicaid  agency. 

(d)  The  unit  will  enter  into  an 
agreement  with  the  Medicaid  agency 
under  which  the  Medicaid  agency  will 
agree  to  comply  with  all  requirements  of 
S  455.21(a)(2)  of  this  title. 

$1007.11    Duties  and  responsibilities  of 
tlwuntt 

(a)  The  unit  will  conduct  a  Statewide 
program  for  investigating  and 
prosecuting  (or  referring  for  prosecution) 
violations  of  all  applicable  State  laws 
pertaining  to  fraud  in  the  administration 
of  the  Medicaid  program,  the  provision 
of  medical  assistance,  or  the  activities  of 
providers  of  medical  assistance  under 
the  State  Medicaid  plan. 

(b)  (1)  The  unit  will  also  review 
complaints  alleging  abuse  or  neglect  of 
patients  in  health  care  facilities 
receiving  payments  under  the  State 
Medicaid  plan  and  may  review 
complaints  of  the  misappiopriation  of 
patient's  private  funds  in  such  facilities. 

(2)  If  the  initial  review  indicates 
substantial  potential  for  criminal 
prosecution,  the  unit  will  investigate  the 
complaint  or  refer  it  to  an  appropriate 
criminal  investigative  or  prosecutive 
authority. 

(3)  If  the  initial  review  does  not 
indicate  a  substantial  potential  for 
criminal  prosecution,  the  unit  will  refer 
the  complaint  to  an  appropriate  State 
agency. 

(c)  If  the  unit,  in  carrying  out  its  duties 
and  responsibilities  under  paragraphs 
(a)  and  (b)  of  this  section,  discovers  that 
overpayments  have  been  made  to  a 
health  care  facility  or  other  provider  of 
medical  assistance  under  the  State 
Medicaid  plan,  the  unit  will  either 
attempt  to  collect  such  overpajrment  or 
refer  the  matter  to  an  appropriate  State 
agency  for  collection. 

(d)  Where  a  prosecuting  authority 
other  than  the  unit  is  to  assume 
responsibility  for  the  prosecution  of  a 
case  investigated  by  the  unit,  the  unit 
will  insure  that  those  responsible  for  the 
prosecutive  decision  and  the 
preparation  of  the  case  for  trial  have  the 
fullest  possible  opportunity  to 
participate  in  the  investigatian  from  its 
inception  and  will  provide  all  necessary 
assistance  to  the  prosecuting  autbwity 
throughout  all  resulting  prosecutions. 

(e)  The  unit  will  make  available  to 
Federal  investigators  or  prosecutors  all 
information  in  its  possession  concerning 
fraud  in  the  provision  or  administration 
of  medical  assistance  under  the  State 


plan  and  will  cooperate  with  such 
officials  in  coordinating  any  Federal  and 
State  investigations  or  prosecutions 
involving  the  same  suspects  or 
allegations. 

(f)  The  unit  will  safeguard  the  privacy 
rights  of  all  individuals  and  will  provide 
safeguards  to  prevent  the  misuse  of 
information  under  the  unit's  control. 

S  1007.13    Staffing  requirements. 

(a)  The  unit  will  employ  sufficient 
professional,  administrative,  and 
support  staff  to  carry  out  its  duties  and 
responsibilities  in  an  effective  and 
efficient  manner.  The  staff  must  include: 

(1)  One  or  more  attorneys  experienced 
in  the  investigation  or  prosecution  of 
civil  fraud  or  criminal  cases,  who  are 
capable  of  giving  informed  advice  on 
applicable  law  and  procedures  and 
providing  effective  prosecution  or 
liaison  with  other  prosecutors; 

(2)  One  or  more  experienced  auditors 
capable  of  supervising  the  review  of 
financial  records  and  advising  or 
assisting  in  the  investigation  of  alleged 
fraud;  and 

(3)  A  senior  investigator  with 
substantial  experience  in  commercial  or 
financial  investigations  who  is  capable 
of  supervising  and  directing  the 
investigative  activities  of  the  unit. 

(b)  The  unit  will  employ,  or  have 
available  to  it  professional  staff  who 
are  knowledgeable  about  the  provision  .. 
of  medical  assistance  under  title  XIX 
and  about  the  operation  of  health  care 
providers. 

(1007.15   Appiicatiowa.cafttfication.and 
rtcartiflcation. 

(a)  Initial  application.  In  order  to 
receive  FFP  under  this  part,  the  unit 
must  submit  to  the  Secretary,  an 
application  approved  by  the  Governor, 
containing  the  following  information 
and  documentation — 

(1)  A  description  of  the  applicant's 
organization,  structure,  and  location 
within  State  government  and  an 
indication  of  whether  it  seeks 
certification  under  { 1007.7  (a),  (b),  or 

(c): 

(2)  A  statement  from  the  State 
Attorney  General  that  the  applicant  has 
authority  to  carry  out  the  functions  and 
responsibilities  set  forth  in  this  part.  If 
the  applicant  seeks  certification  under 
S  1007.7(b),  the  statement  must  also 
specify  either  that^ — 

(i)  There  is  no  State  agency  with  the 
authority  to  exercise  Statewide 
prosecuting  authority  for  the  violations 
with  which  the  unit  is  concerned,  or 

(ii)  Although  the  Statb  Attorney 
General  may  have  common  law 
authority  for  Statewide  criminal 
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prosecutions,  he  or  she  has  not 
exercised  that  authority; 

(3)  A  copy  of  whatever  memorandum 
of  agreement,  regulation,  or  other 
document  sets  forth  the  formal 
procedures  required  under  9  1007.7(b). 
or  the  formal  working  relationship  and 
procedures  required  under  §  1007.7(c); 

(4)  A  copy  of  the  agreement  with  the 
Medicaid  agency  required  under 

§  1007.9: 

(5)  A  statement  of  the  procedures  to 
be  followed  in  carrying  out  the  functions 
and  responsibilities  of  this  part; 

(6)  A  projection  of  the  caseload  and  a 
proposed  budget  for  the  12-month  period 
for  which  certification  is  sought;  and 

(7)  Current  and  projected  staffing,  ^ 
including  the  names,  education,  and 
experience  of  all  senior  professional 
staff  already  employed  and  job 
descriptions,  widi  minimum 
qualifications,  for  all  professional 
positions. 

(b)  Conditions  for,  and  notification  of 
certification.  (1)  The  Secretary  will 
approve  an  application  only  if  he  or  she 
has  specifically  approved  the  applicant's 
formal  procedures  under  S  1007.7  (b)  or 
(c),  if  either  of  those  provisions  is 
applicable,  and  has  specifically  certified 
that  the  applicant  meets  the 
requirements  of  S  1007.7; 

(2)  The  Secretary  will  promptly  notify 
the  applicant  whe&ier  the  application 
meets  the  requirements  of  this  part  and 
is  approved.  If  the  application  is  not 
approved,  the  applicant  may  submit  an 
amended  application  at  any  time. 
Approval  and  certification  will  be  for  a 
period  of  1  year. 

(c)  Conditions  for  recertification.  In 
order  to  continue  receiving  payments 
under  this  part,  a  imit  must  submit  a 
reapplication  to  the  Secretary  at  least  60 
days  prior  to  the  expiration  of  the  12- 
month  certification  period.  A         ^ 
reapplication  must — 

(1)  Advise  the  Secretary  of  any 
changes  in  the  information  or 
documentation  required  under 
paragraphs  (a)  (1)  through  (5)  of  this 
section; 

(2)  Provide  projected  caseload  and 
proposed  budget  for  the  recertlHcation 
period;  and 

(3)  Include  or  reference  the  annual 
report  required  under  §  1007.17. 

(d)  Basis  for  recertification.  (1)  The 
Secretary  will  consider  the  unit's 
reapplication,  the  reports  required  under 
S  1007.17,  and  any  other  reviews  or 
information  he  or  she  deems  necessary 
or  warranted,  and  will  promptly  notify 
the  unit  whether  he  or  she  has  approved 
the  reapplication  and  recertiHed  the 
unit. 

(2)  In  reviewing  the  reapplication,  the 
Secretary  will  give  special  attention  to 


whether  the  unit  has  used  its  resources 
effectively  in  investigating  cases  of 
possible  fraud,  in  preparing  cases  for 
prosecution,  and  in  prosecuting  cases  or 
cooperating  with  the  prosecuting 
authorities. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0990-0162) 

S  1007.17   Annual  rsport 

"■    At  least  60  days  prior  to  the  expiration 
of  the  certification  period,  the  unit  will 
submit  to  the  Secretary  a  report 
covering  the  last  12  months  (the  first  9 
months  of  the  certification  period  for  the 
first  annual  report),  and  containing  the 
following  information — 

(a)  The  number  of  investigations 
initiated  and  the  number  completed  or 
closed,  categorized  by  type  of  provider; 

(b)  "The  number  of  cases  prosecuted  or 
referred  for  prosecution;  the  number  of 
cases  finally  resolved  and  their 
outcomes;  and  the  nimiber  of  cases 
investigated  but  not  prosecuted  or 
referred  for  prosecution  because  of 
insufficient  evidence; 

(c)  Hie  number  of  complaints  received 
regarding  abuse  and  neglect  of  patients 
in  health  care  facilities;  the  number  of 
such  complaints  investigated  by  the 
unit;  and  the  number  referred  to  other 
identified  State  agencies; 

(d)  The  number  of  recovery  actions 
initiated  by  the  unit;  the  number  of 
recovery  actions  referred  to  another 
agency;  the  total  amount  of 
overpayments  identified  by  the  unit;  and 
the  total  amount  of  overpayments 
actually  collected  by  the  unit; 

(e)  Tlie  number  of  recovery  actions 
initiated  by  the  Medicaid  agency  under  " 
its  agreement  with  the  unit  and  the  total 
amount  of  overpayments  actually 
collected  by  the  Medicaid  agency  under 
this  agreement; 

(f)  Ftojections  for  the  succeeding  12 
months  for  items  listed  in  paragraphs  (a) 
through  (e)  of  this  section; 

(g)  The  costs  incurred  bv  the  unit;  and 
(h)  A  narrative  that  evaluates  the 

unit's  performance;  describes  any 
specific  problems  it  has  had  in 
connection  with  the  procedures  and 
agreements  required  under  this  part;  and 
discusses  any  other  matters  that  have 
impaired  its  effectiveness. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0990-0162) 


S  1007.19 
(FFP). 

(a)  Rate  ofFFP.  Subject  to  the  . 
limitation  of  this  section,  the  Secretary 
will  reimburse  each  State  by  an  amount 
equal  to  90  percent  of  the  costs  incurred 
by  a  certified  unit  which  are  attributable 
to  carrying  out  its  functions  and 
responsibilities  under  this  part 


(b)  Retroactive  certification.  The 
Secretary  may  grant  certification 
retroactive  to  the  date  on  which  the  unit 
first  met  all  the  requirements  of  the 
statute  and  of  this  part.  For  any  quarter 
with  respect  to  which  the  unit  is 
certified,  the  Secretary  will  provide 
reimbursement  for  the  entire  quarter. 

(c)  Amount  of  FTP.  FFP  for  any 
quarter  will  not  exceed  the  higher  of 
$125,000  or  one-quarter  oM  percent  of 
the  sums  expended  by  the  Federal, 
State,  and  local  governments  during  the 
previous  quarter  in  carrying  out  the 
State  Medicaid  program. 

(d)  Costs  subject  to  FFP.  (1)  FFP  is 
available  under  this  part  for  the 
expenditures  attributable  to  the 
establishment  and  operation  of  the  unit 
including  the  cost  of  training  personnel 
employed  by  the  unit.  Reimbursement 
will  be  limited  to  costs  attributable  to 
the  specific  responsibilities  and 
functions  set  forth  in  this  part  in 
connection  with  the  investigation  and 
prosecution  of  suspected  fraudulent 
activities  and  the  review  of  complaints 
of  alleged  abuse  or  neglect  of  patients  in 
health  care  facilities. 

(2)  (i)  Establishment  costs  are  limited 
to  clearly  identifiable  costs  of  personnel 
that— 

(A)  Devote  full  time  to  the 
estabUshment  of  the  unit  which  does 
achieve  certification;  and 

(B)  Continue  as  full-time  employees 
after  the  unit  is  certified. 

(ii)  All  establishment  costs  will  be 
deemed  made  in  the  first  quarter  of 
certification. 

(e)  Costs  not  subject  to  FFP.  FFP  is  not 
available  under  this  part  for 
expenditures  attributable  to — 

(1)  The  investigation  of  cases 
involving  program  abuse  or  other 
failures  to  comply  with  applicable  laws 
and  regulations,  if  these  cases  do  not 
involve  substantial  allegations  or  other 
indications  of  fraud; 

(2)  Efforts  to  identify  situations  in 
which  a  question  of  fraud  may  exist 
including  the  screening  of  claims, 
analysis  of  patterns  of  practice,  or 
routine  verification  with  recipients  of 
whether  services  billed  by  providers 
were  actually  received: 

(3)  The  routine  notification  of 
providers  that  fraudulent  claims  may  be 
punished  under  Federal  or  State  law; 

(4)  The  performance  by  a  person  other 
than  a  full-time  employee  of  the  unit  of 
any  management  function  for  the  unit 
any  audit  or  investigation,  any 
professional  legal  fimction.  or  any 
criminal,  civil  or  administrative 
prosecution  of  suspected  providers; 

(5)  The  investigation  or  prosecution  of 
cases  of  suspected  recipient  fraud  not 
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involving  suspected  conspiracy  with  a 
provider,  or 

(6]  Any  payment,  direct  or  indirect, 
from  the  unit  to  the  Medicaid  agency, 
other  than  payments  for  the  salaries  of 
employees  on  detail  to  the  unit. 

91007.21    OttterapplicaMtHHS 
rtgulationt. 

Except  as  otherwise  provided  in  this 
part,  the  following  regulations  from  45 
CFR  subtitle  A  apply  to  grants  under 
this  part: 

Part  16,  subpart  C— Department  Grant 
Appeals  Process — Special  Provisions 
Applicable  To  Reconsideration  of 
Disallowances  [Note  that  this  applies 
only  to  disallowance  determinations 
and  not  to  any  other  determinations, 
e.g.,  over  certification  or  recertification]: 

Part  74 — Administration  of  Grants; 

Part  75— Informal  Grant  Appeals 
Procedures;  ! 

Part  80 — Nondiscrimination  Under 
Programs  Receiving  Federal  Assistance 
Through  the  Department  of  Health  and 
Human  Services,  Effectuation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964; 

Part  81 — Practice  and  Procedure  for 
Hearings  Under  45  CFR  Part  80; 

Part  84 — Nondiscrimination  on  the 
Basis  of  Handicap  in  Programs  and 
Activities  Receiving  or  Benefitipg  From 
Federal  Financial  Assistance; 

Part  91 — Nondiscrimination  on  the 
Basis  of  Age  in  HHS  Programs  or 
Activities  Receiving  Federal  Financial 
Assistance. 

Dated:  June  6, 1991. 
Richard  P.  Kusserow, 
Inspector  General,  Department  of  Health  and 
Human  Services. 

Approved:  October  7, 1991. 
Louis  W.  Sullivan. 
Secretary. 

[PR  Doc.  92-1939  Filed  1-23-92: 11:42  am] 
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DEPARTMEHT  OF  DEFENSE 

48  CFR  Parts  232  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Fraud  Payment  Reductions 

AOENCY:  Department  of  Defense  (DOD). 
ACTION:  Interim  rule  with  request  for 
comments. 

tuanURY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regidation  Supplement 
(DEARS)  to  esUblisb  policy  and 
procedures  for  reducing  or  suspending 
payments  to  a  contractor  when  the 
agency  head  determines  that  the 


contractor's  request  for  advance,  partial, 
or  progress  payment  is  based  on  fraud. 
DATES:  Effective  Date:  January  15. 1992. 

Comment  Date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  at  the  address  shown  below  on 
or  before  February  28, 1992,  to  be 
considered  in  the  formulation  of  the 
final  rule.  Please  cite  DAR  Case  90-318 
in  all  correspondence. 
AOOfUESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  ATTN: 
Mr.  Eric  Mens,  OUSD(A)DP.  The 
Pentagon,  Washington.  DC  20301-3000. 
Telefax  Number  (703)  697-9845. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eric  Mens,  (703)  697-7266. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

These  revisions  implement  section  836 
of  the  FY  1991  DoD  Authorization  Act 
(Public  Law  101-510),  as  amended, 
which  added  a  subsection  (e)  to  10 
U.S.C.  2307.  The  statute  permits 
agencies  to  reduce  or  suspend  payments 
to  a  contractor  when  the  agency  head 
determines  that  the  contractor's  request 
for  advance,  partial,  or  progress 
payment  is  based  on  fraud. 

This  DFARS  interim  rule  provides  a 
clause  prescription  at  232.111-70, 
establishes  agency  procedures  at  a  new 
section  232.173,  and  establishes  a  new 
clause  at  252.232-7006,  Reduction  or 
Suspension  of  Contract  Payments  Upon 
Finding  of  Fraud. 

B.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  regulation  as  an  interim 
rule.  Urgent  and  compelling  reasons 
exist  to  promulgate  this  rule  before 
affording  the  public  an  t-pportunity  to 
comment  because  section  836  of  the  FY 
1991  DoD  Authorization  Act  applies  to 
all  contracts  awarded  on  or  after  May  6, 
1991.  Therefore,  it  is  essential  that 
guidance  be  issued  as  expeditiously  as 
possible. 

C  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  applies  but  the  interim 
rule  is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
rule  is  not  expected  to  impact  20  percent 
or  more  of  those  small  businesses  who 
contract  with  the  Department  of 
Defense.  Based  on  an  analysis  of  data 
for  fiscal  year  199a  4,335  out  of  a  total 
of  16.689  small  businesses  (or  20  percent 
of  the  total  number  of  small  businesses] 
were  awarded  contracts  with  advance 


or  progress  payment  provisions.  A  smal' 
percentage  of  these  (certainly  less  than 
100  percent)  can  be  expected  to  submit 
fraudulent  payment  requests.  The  rule 
will  have  a  significant  economic  impact 
on  only  those  small  businesses  who 
submit  requests  for  advance,  partial,  or 
progress  payments  which  may  be  based 
on  fraud.  Moreover,  for  those  affected 
entities,  the  economic  impact  of  the  , 
DFARS  rule  flows  directly  from  10 
U.S.C.  2307(e)(5)  which  states  that  the 
contractor  must  be  afforded  an 
opportunity  to  "submit  matters  to  the 
head  of  the  agency"  in  response  to  the 
proposed  reduction  or  suspension  of 
payment  (see  DEARS  232.173-4(e)).  An 
initial  regulatory  flexibiHty  analysis  has 
therefore  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite  5 
U.S.C.  610  (DAR  Case  91-610D)  in 
correspondence. 

D.  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
interim  rule  falls  within  the  exception 
provided  under  5  CFR  1320.3(c),  i.e,. 
matters  pertaining  to  the  conduct  of  a  , 
federal  criminal  investigation  or 
prosecution,  or  during  the  disposition  of 
a  particular  criminal  matter. 

List  of  Subjects  in  48  CFR  Parts  232  and 
252 

Government  procurement. 
Clautfia  L  Naugle. 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  parts  232  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  232  and  252  continues  to  read  as 
follows: 

Audwrity:  5  U.S-C  301, 10  U.S.C.  2202,  and 
Defense  FAR  Supplement  201.301. 

PART  232-CONTRACT  FINANCING 

2.  Sections  232.111  and  232.111-70  are 
added  to  read  as  follows: 

232.111    Contract  Clauses. 

232.111-70    Addlthwwl  clause. 

Use  the  clause  at  252.232-7006. 
Reduction  or  Suspension  of  Contract 
Payments  Upon  Finding  of  Fraud,  in  all 
solicitations  and  contracts. 

3.  Sections  232.173  through  232.173-5 
are  added  to  read  as  follows: 


232.173-1    ( 


UMI 
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232.173   Rwhictton  or  MMpwitkm  Of 
cufiuKi  psynwrm  upon  mraing  or  itmnl 

232.173-1    GwMraL 

(a)  10  U.S.C.  2307(e)(2)  provides  for  a 
reduction  or  suspension  of  payments  to 
a  contractor  when  the  agency  head 
determines  there  is  substantial  evidence 
that  the  contractor's  reqdest  for 
advance,  partial,  or  progress  payments 
is  based  on  fraud. 

(b)  The  agency  head  may  not  delegate 
his  or  her  responsibilities  under  10 
U.S.C.  2307(e)  below  level  IV  of  the 
Executive  Schedule.  For  purposes  of  this 
section,  the  Under  Secretary  of  Defense 
(Acquisition)  is  the  agency  head  for  the 
defense  agencies. 

(c)  Authority  to  reduce  or  suspend 
payments  under  10  U.S.C.  2307(e)  is  in 
addition  to  other  Government  ri^ts, 
remedies,  and  procedures. 

(d)  In  accordance  with  10  U.S.C. 
2310(a),  agency  head  determinations  and 
decisions  under  this  section  may  be 
made  for  an  individual  contract  or  any 
group  of  contracts  affected  by  the  fraud. 

232.173-2    DsflnMons. 

As  used  in  this  section — 

(a)  Remedy  coordination  official 
means  the  person  or  entity  in  the  agency 
who  coordinates  within  that  agency  the 
administratiop  of  criminal,  civil, 
administrative,  and  contractual 
remedies  resulting  from  investigations  of 
fraud  or  corruption  related  to 
procurement  activities. 

(b)  Substantial  evidence  means 
information  sufficient  to  support  the 
reasonable  belief  that  a  particular  act  or 
omission  has  occurred. 

232.173-3    RMponsibiimts. 

(a)  Agencies  shall  establish 
appropriate  procedures  to  implement  the 
policies  and  procedures  of  this  section. 

(b)  Government  personnel  shall  report 
suspected  fraud  related  to  advance, 
partial,  or  progress  payments  in 
accordance  with  agency  regulations. 

232.173-4    Procedures. 

(a)  In  any  case  in  which  an  agency's 
remedy  coordination  official  finds 
substantial  evidence  that  a  contractor's 
request  for  advance,  partial,  or  progress 
payment  under  a  contract  awarded  by 
that  agency  is  based  on  fraud,  the 
remedy  coordination  official  shall 
recommend  that  the  agency  head  reduce 
or  suspend  payments  to  the  contractor. 
The  remedy  coordination  official  shall 
submit  to  the  agency  head  a  written 


report  setting  forth  the  remedy 
coordination  official's  findings  that 
support  each  recommendation. 

(b)  Upon  receiving  a  recommendation 
from  the  remedy  coordination  official 
under  paragraph  (a)  of  this  subsection, 
the  agency  head  shall  determine 
whether  substantial  evidence  exists  that 
the  request  for  payment  under  a 
contract  is  based  on  fraud. 

(c)  If  the  agency  bead  determines  that 
substantial  evidence  exists,  the  agency 
head  may  reduce  or  suspend  payments 
to  the  contractor  under  the  affected 
contract(8).  Such  reduction  or 
suspension  shall  be  reasonably 
commensurate  with  the  anticipated  loss 
to  the  Government  resulting  from  the 
fraud. 

(d)  In  determining  whether  to  reduce 
or  suspend  payment(8),  as  a  minimum, 
the  agency  head  shall  consider 

(1)  A  recommendation  from 
invest^ating  officers  that  disclosure  of 
the  allegations  of  fraud  to  the  contractor 
may  compromise  an  ongoing 
investigation; 

(2)  The  anticipated  loss  to  the 
Government  as  a  result  of  the  fraud; 

(3)  The  contractor's  overall  financial 
condition  and  ability  to  continue 
performance  if  payments  are  reduced  or 
suspended; 

(4)  The  contractor's  essentiality  to  the 
national  defense; 

(5)  Assessment  of  all  documentation 
concerning  the  alleged  fraud,  including 
documentation  submitted  by  the 
contractor  in  its  response  to  the  notice 
required  by  paragraph  (e)  of  this 
subsection. 

(e)  Before  making  a  decision  to  reduce 
or  suspend  payments,  the  agency  head 
shall,  in  accordance  with  the  agency 
procedures — 

(1)  Notify  the  contractor  of  the 
proposed  action  and  the  reasons 
therefor,  and 

(2)  Provide  the  contractor  an 
opportunity  to  submit  information  and 
argument,  within  a  reasonable  time,  in 
response  to  the  proposed  action. 

(f)  When  more  than  one  agency  has 
contracts  affected  by  the  fraud,  the 
agencies  shall  consider  designating  one 
agency  as  the  lead  agency  for  making 
the  determination  and  decision. 

(g)  The  agency  shall  retain  in  its  files 
the  written  justification  for  each — 

(1)  Decision  of  the  agency  head 
whether  to  reduce  or  suspend  payments: 
and 


(2)  Recommendation  received  by  an 
agency  head  in  connection  with  such 
decision. 

(h)  Not  later  than  180  calendar  days 
after  the  date  of  the  reduction  or 
suspension  action,  the  remedy 
coordination  official  shall — 

(1)  Review  the  agency  head's 
determination  on  which  the  reduction  or 
suspension  decision  is  based;  and 

(2)  Transmit  a  recommendation  to  the 
agency  head  as  to  whether  the  reduction 
or  suspension  should  continue. 

232.173-S    ReportfetB. 

DefMirtments  and  agencies,  in 
accordance  with  department /agency 
procedures,  shall  prepare  and  submit  to 
the  Under  Secretary  of  Defense 
(Acquisition),  through  the  Director  of 
Defense  Procurement,  annual  reports 
containing — 

(a)  Each  recommendation  made  by  the 
remedy  coordination  official  for 
payments  reduction  or  suspension; 

(b)  The  actions  taken  on  the 
recommendation(8),  with  the  reasons  for 
such  actions;  and 

(c)  An  assessment  of  the  effects  of 
each  action  on  the  GovemmenL 

4.  Section  252.232-7006  is  added  to 
read  as  follows: 


2S2J»2-7006    Reduction  or  Suepenaien  Of 
Contract  Payments  Upon  Finding  of  Fraud. 

As  prescribed  in  232.111-70,  use  the 
following  clause. 

Reduction  or  Suspension  of  Contract 
Payments  Upon  Fmding  of  Fraud  Qan. 
1992) 

(a)  10  U.S.C.  2307(e)  permits  the  head 
of  the  agency  to  reduce  or  suspend 
advance,  partial,  or  progress  payments 
upon  a  written  determination  by  the 
agency  head  that  substantial  evidence 
exists  that  the  Contractor's  request  for 
payment  is  based  on  fraud.  The 
provisions  of  10  U.S.C.  2307(e)  are  in 
addition  to  any  other  rights  or  remedies 
provided  the  Government  by  law  or 
under  contract. 

(b)  Actions  taken  by  the  Government 
under  10  U.S.C.  2307(e)  shall  not 
constitute  an  excusable  delay  under  the 
Default  clause  of  this  confract  or 
otherwise  relieve  the  Contractor  of  its 
obligations  to  perform  under  this 
contract. 

(End  of  Clause] 

[PR  Doc  92-2105  Filed  l-28-«2: 8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  piMic  of  the 
proposed  Issuance  of  mies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pnor  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Sefvica 

7CFR  Part  1209 

[FV-91-404] 

RIN05ai-AA49 

Procedures  for  the  Conduct  of 
Referenda  in  Connection  With  the 
Mushroom  Promotion,  Research,  and 
Consumer  Information  Order  and  for 
Rules  of  Practice  Governing 
Proceedings  on  Petitions  To  Modify  or 
To  Be  Exempted  From  Such  Order 

AOCNCY:  Agricultural  Marketing  Service. 

USDA. 

ACnON:  Proposed  rule. 

summary:  The  Mushroom  Promotion. 
Research,  and  Consumer  Information 
Act  of  1990  authorizes  a  program  of 
promotion,  research,  and  consumer 
,  information  to  be  developed  through  the 
promulgation  of  an  order.  Based  on  two 
proposals  submitted  by  interested 
persons,  the  U.S.  Department  of 
Agriculture  recently  proposed  the 
issuance  of  an  order.  The  term 
"mushrooms"  applies  only  to  those 
mushrooms  marketed  or  imported  for 
use  as  fresh  mushrooms  and  not 
exempted  from  assessment  under  the 
order.  To  become  effective,  however,  the 
proposed  order  must  be  approved  by 
mushroom  producers  and  importers  in  a 
referendum.  This  rule  specifies 
procedures  for  the  conduct  of  the  initial 
referendum  to  determine  if  producers 
and  importers  favor  implementation  of 
the  proposed  order.  These  procedures 
would  also  apply  to  any  subsequent 
referenda  to  amend,  continue,  suspend, 
or  terminate  the  order.  In  addition  to 
referenda  procedures,  this  rule  contains 
rules  of  practice  governing  proceedings 
on  petitions  to  modify  or  to  be  exempted 
from  the  proposed  order. 
DATES:  Comments  must  be  received  by 
February  28, 1992. 
AODNESSES:  Interested  persons  are 
invited  to  submit  written  comments 


concerning  this  proposal  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service,  USDA, 
P.O.  Box  96456.  room  2533-S, 
Washington.  DC  2009(>-€456.  Three 
copies  of  all  written  material  should  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
working  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register.  Comments 
concerning  the  information  collection 
requirements  contained  in  this  action 
should  also  be  sent  to  the  O^ice  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  the  Agricultural  Marketing 
Service.  USDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schultz.  Research  and 
Promotion  Branch.  Fruit  and  Vegetable 
Division.  AMS.  USDA.  P.O.  Box  96456. 
room  2533-S.  Washington.  DC  20090- 
6456,  telephone  (202)  720^976. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  authorized  under  the 
Mushroom  Promotion,  Research,  and 
Consumer  Information  Act  of  1990  (7 
U.S.C.  6101-6112)  hereinafter  referred  to 
as  the  Act. 

The  proposed  rule  has  been  reviewed 
by  the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with       a 
Departmental  Regulation  1512-1  and  tne 
criteria  contained  in  Executive  Order 
No.  12291  and  has  been  determined  to 
be  a  "non-major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

The  most  recent  available  census  of 
agricultural  producers  indicates  that 
there  are  460  mushroom  producers  in  the 
United  States,  an  estimated  200  of  whom 
would  be  subject  to  a  proposed 
Mushroom  Promotion,  Research,  and 
Consumer  Information  Order  (order).  Of 
these  200  estimated  producers,  a 
minority  would  be  classified  as  small 
businesses.  Small  agricultural  producers 
have  been  defined  by  the  Small 


Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms,  which  include 
mushroom  handlers  and  importers,  have 
been  defined  as  those  having  annual 
receipts  of  less  than  $3,500,000.  There 
are  approximately  100  handlers, 
including  producers  who  are  also 
handlers,  and  not  more  than  3  importers, 
out  of  approximately  30  importers,  who 
would  be  subject  to  the  provisions  of  the 
proposed  order,  a  majority  of  whom 
would  be  classified  as  small  entities. 
During  the  1990-91  crop  year,  756  million 
pounds  were  produced  in  the  United 
States;  512  million  pounds  of  this 
production  were  for  fresh  use. 
Department  statistics  for  1990  indicate 
that  total  imports  of  fresh  mushrooms 
into  the  United  States  were 
approximately  2.3  million  pounds.  Major 
exporting  countries,  as  a  percentage  of 
total  U.S.  fresh  mushroom  imports,  were 
Canada  (92.1%),  Japan  (3.7%),  Taiwan 
(1.4%),  and  France  (0.9%).  The  proposed 
order  would  require  each  mushroom 
producer  and  importer  who  produces  or 
imports  more  than  500,00  pounds  of 
fresh  mushrooms  per  year  to  pay  an 
assessment  not  to  exceed  one  percent 
per  pound.  In  addition,  an  estimated  100 
first  handlers  of  fresh  mushrooms,  a 
majority  of  whom  would  be  classified  as 
small  firms,  would  be  required  to  collect 
and  remit  the  assessments. 

This  rule  proposes  the  establishment 
of  procedures  for  the  conduct  of  a 
referendum  to  determine  whether  a 
proposed  order  should  be  issued.  Such 
procedures  would  permit  all  eligible 
producers  and  importers  of  mushrooms 
to  vote.  Participation  in  the  referendum 
would  be  voluntary.  Votes  may  be  cast 
by  mail  ballots,  at  polling  places,  or  by 
any  combination  of  the  foregoing.  These 
procedures  would  also  apply  to  any 
subsequent  referenda  to  amend, 
suspend,  or  terminate  the  order,  or  any  - 
provision  thereof,  should  the  proposed 
order  be  implemented. 

This  rule  also  proposes  the 
establishment  of  rules  of  practice  to 
govern  proceedings  on  petitions  to 
modify  or  be  exempted  from  the 
proposed  order.  Such  petitions  could  be 
made  by  any  person  subject  to  the  order 
based  on  the  belief  that  the  order,  or  a 
provision  of  such  order,  or  any 
obligation  imposed  in  connection  with 
the  order,  is  not  in  accordance  with  law. 


UMI 
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The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  proposed  rule  would  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Act  authorizes  the  development 
of  a  nationally  coordinated  program  of 
promotion,  research,  consumer 
information,  and  industry  information 
designed  to  strengthen  the  mushroom 
industry's  position  in  the  marketplace; 
maintain  and  expand  existing  markets 
and  uses  for  mushrooms;  and  develop 
new  markets  and  uses  for  mushrooms. 

In  response  to  an  invitation  to  submit 
proposals  in  the  January  30, 1991,  issue 
of  the  Federal  Register  (56  FR  3425),  one 
proposal  for  a  complete  promotion, 
research,  and  consumer  information 
order  was  received  from  the  American 
Mushroom  Institute  (AMI),  a  national 
trade  association.  In  addition,-several 
provisions  to  be  incorporated  into  a 
proposed  promotion,  research,  and 
consumer  information  order  were 
received  from  United  Food,  Inc. 
(United),  a  mushroom  producer.  The 
Department  reviewed  the  submissions 
and  issued  a  proposed  rule  containing 
them  in  the  October  4, 1991,  issue  of  the 
Federal  Register  (56  FR  50283).  The 
Department,  after  reviewing  and 
considering  comments  received  on  the 
proposed  rule,  issued  a  proposed  order 
incorporating  those  provisions 
submitted  by  AMI  and  United,  insofar 
as  they  were  practicable  and  in 
accordance  with  the  Act.  After  receiving 
and  considering  comments  on  the 
proposed  order,  as  well  as  holding  a 
public  meeting,  the  Department  will 
issue  a  final  order.  The  Act  requires  that 
a  referendum  be  conducted  among 
eligible  producers  and  importers  before 
an  order  can  become  effective.  The  Act 
further  requires  that  a  referendum  be 
held  within  the  60-day  period 
immediately  preceding  the  effective  date 
of  the  order  as  to  determine  whether 
persons  subject  to  the  order  favor 
issuance  of  the  order. 

This  rule  would  establish  procedures 
to  be  followed  by  the  Department  in 
conducting  a  referendum  to  determine 
whether  mushroom  producers  and 
importers  favor  issuance  of  a  proposed 
order.  In  addition,  referenda  may  be 
conducted  at  the  request  of  a 
representative  group  comprising  30 
percent  or  more  of  eligible  producers 
and  importers  to  determine  if  producers 
and  importers  favor  termination  or 
suspension  of  an  order.  The  proposed 
provisions  include  sections  on 
defuiitions,  voting,  instructions  for 
referendum  agents  and  subagents. 
ballots,  the  referendum  report  and  the 
confidentiality  of  information. 


Persons  voting  in  such  referenda 
would  certify  their  eligibility  to  vote, 
and  would  designate  their  status  as 
either  a  mushroom  producer  or  importer. 
Only  producers  or  importers  who  either 
produced  or  imported  over  500,000 
pounds  of  mushrooms  annually  during 
the  representative  period  would  be 
eligible  to  vote  in  such  referenda. 
Producers  and  importers  would  certify 
the  pounds  of  mushrooms  they  either 
produced  or  imported  during  the 
representative  period.  These  figures 
would  be  used  to  determine  the  results 
of  the  voting  based  on  the  volume  of 
mushrooms  produced  and  imported  by 
those  eligible  and  voting. 

In  addition  to  referenda  procedures, 
this  rule  contains  rules  for  proceedings 
on  petitions  to  modify  or  be  exempted 
from  a  proposed  order.  Section  1927  of 
the  Act  provides  that  any  person  subject 
to  an  order  may  file  a  written  petition 
with  the  Secretary  stating  that  such 
order  or  any  provision  of  such  order  is 
not  in  accordance  with  law.  The  person 
may  request  a  modification  of  such 
order  or  an  exemption  from  certain 
provisions  or  obligations  of  such  order. 
The  person  shall  be  given  an 
opportunity  for  a  hearing  on  the  petition, 
in  accordance  with  regulations 
prescribed  by  the  Secretary. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the  information 
collection  requirements  contained  in  this 
action  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
assigned  OMB  control  number  0581- 
0093,  except  for  the  Council  nominee 
background  statement  form  which  is 
assigned  OMB  control  number  0505- 
0001.  It  is  estimated  that  approximately 
203  mushroom  producers  and  importers 
would  be  eligible  to  vote  in  the  initial 
referendimi,  and  that  it  would  take  an 
average  of  6  minutes  for  each  producer 
and  importer  to  complete  the 
referendum  baHot.  Comments 
concerning  the  information  collection 
requirements  of  this  action  should  also 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Attention:  Desk  OfBcer  for 
the  Agricultural  Mariceting  Service, 
USDA. 

List  of  Subjects  in  7  CFR  Part  1209 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreements. 
Mushrooms,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  chapter  XI 
of  tide  7  be  amended  as  follows: 


PART120»-MUSHROOM 
PROMOTION.  RESEARCH.  AND 
CONSUMER  INFORMATKM  ORDER 

1.  The  auUiority  citation  for  7  CFR 
part  1200  continues  reads  as  follows: 

Authority:  Th«  Mushroom  Promotion. 
Research,  and  Consumer  Information  Act  of 
1990;  7  U.S.C  6101  et  aeq. 

2.  Part  1200  is  amended  by  reserving 
subpart  B  and  adding  subparts  C  and  D 
to  read  as  follows: 

Subpart  B-(RMarv«d] 

Subpsrt  C    Piut#iliJi9  for  th#  Conduct  of 
vwraronoB  wi  vonnvciRin  wim  nio 


Conoufnor  ktf orfiwtton  OrOof 

1209.300  General 

1209.301  Definitions. 

1209.302  Voting. 

1209.303  Instructions. 

1209.304  Subagents. 

1209.305  Ballots. 

1209.306  Referendum  report 

1209.307  Confidentia]  informabon.  ^ 

Subpart  0—RulM  of  PraeUca  Oovamlng 
rTOOWRn^s  Bi>  I'vuiNNW  lo  iMoany  or  idbv 
EjMfflptao  nOM  tna  Musnroofii  Prooioliovi. 
Rosoarcfi.  and  Conaumar  aifonnallofi  Oroof 

1209.400  Words  in  the  singular  form. 

1209.401  Definitions. 

1209.402  Institution  of  proceeding. 

Subpart  B— [Reeenfedl 

Subpart  C— Procadura  for  tlw  Conduct 
of  Rafaranda  in  Connactton  with  ttta 
Muahroow  Promotion,  Raaaarch.  and 
Conaumar  Information  Order 

{1209.300    GanoraL 

Referenda  to  determine  whether 
eligible  producers  and  importers  favor 
the  issuance,  continuance,  termination, 
or  suspension  of  a  Mushroom 
Promotion,  Research,  and  Consumer 
Information  Order  shall  be  conducted  in 
accordance  with  this  subpart. 

91209.301    DaflnltkMia. 

Unless  otherwise  defined  in  the 
subpart  the  defmitions  of  terms  used  in 
this  subpart  shall  have  the  same 
meaning  as  the  definitions  in  subpart 
A — ^Mushroom  Promotion,  Research,  and 
Consumer  information  Order. 

(a)  Administrator  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  %vith  power  to 
redelegate,  or  any  officer  or  employee  of 
the  Department  to  whom  authority  has 
been  delegated  or  may  hereafter  be 
delegated  to  act  in  the  Administrator's 
stead. 

(b)  O/vyer  means  the  Mushroom 
Promotion,  Research,  and  Consumer 
Information  Order,  subpart  A:  f  1 1209.1 
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through  1209.77,  including  an 
amendment  to  the  Order,  with  respect  to 
which  the  Secretary  has  directed  that  a 
referendum  be  conducted. 

(c)  Referendum  agent  or  agent  means 
the  individual  or  individuals  designated 
by  the  Secretary  to  conduct  the 
referendum. 

(d)  Representative  period  means  the 
period  designated  by  the  Secretary. 

(e)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative,  or 
any  other  legal  entity.  For  the  purpose  of 
this  definition,  the  term  "partnership" 
includes,  but  is  not  limited  to: 

(1)  A  husband  and  wife  who  has  title 
to,  or  leasehold  interest  in.  mushroom 
production  facilities  and  equipment  as 
tenants  in  common,  joint  tenants, 
tenants  by  the  entirety,  or,  under 
community  property  laws,  as  community 
property,  and 

(2)  So-called  "joint  ventures"  wherein 
one  or  more  parties  to  the  agreement, 
informal  or  otherwise,  contributed 
capital  and  others  contributed  labor, 
management,  equipment  or  other 
services,  or  any  variation  of  such 
contributions  by  two  or  more  parties  so 
that  it  results  in  the  production  or 
importation  of  mushrooms  and  the 
authority  to  transfer  title  to  the 
mushrooms  so  produced  or  imported. 

.   (f)  Eligible  producer  means  any 
person  defined  as  a  producer  in  the 
Order  who  produces  over  500,000 
pounds  of  mushrooms  annually  during 
the  representative  period  and  who: 

(1)  Owns  or  shares  in  the  ownership 
of  mushroom  production  facilities  and 
equipment  resulting  in  the  ownership  of 
the  mushrooms  produced: 

(2)  Rents  mushroom  production 
facilities  and  equipment  resulting  in  the 
ownership  of  all  or  a  portion  of  the 
mushrooms  produced;  or 

(3)  Owns  mushroom  production 
facilities  and  equipment  but  does  not 
manage  them  and,  as  compensation, 
obtains  the  ownership  of  a  portion  of  the 
mushrooms  produced; 

(4)  Is  a  party  in  a  lessor-lessee 
relationship  or  a  divided  ownership 

'  arrangement  involving  totally 
independent  entities  cooperating  only  to 

.  produce  mushrooms  who  share  the  risk 
of  loss  and  receive  a  share  of  the 
mushrooms  produced.  No  other 
acquisition  of  legal  title  to  mushrooms 
shall  be  deemed  to  result  in  persons 
becoming  eligible  producers. 

[g]  Eligible  importer  means  any 
person  defined  as  an  importer  in  the 
Order  who  engages  in  the  importation  of 
mushrooms,  with  total  importation  over 
SOCOOO  pounds  annually,  during  the 
representative  period.  Importation 
occurs  when  commodities  originating 


outside  the  United  States  are  entered  or 
withdrawn  from  the  U.S.  Customs 
Service  for  consumption  in  the  United 
States.  Included  are  persons  who  hold 
title  to  foreign-produced  mushrooms 
immediately  upon  release  by  the  U.S. 
Customs  Service,  as  well  as  any  persons 
who  act  on  behalf  of  others,  as  agents  or 
brokers,  to  secure  the  release  of 
mushrooms  from  the  U.S.  Customs 
Service  when  such  mushrooms  are 
entered  or  withdrawn  for  consumption 
in  the  United  States. 

§1209J02    Voting. 

(a)  Each  person  who  is  an  eligible 
producer  or  importer,  as  deHned  in  this 
subpart,  at  the  time  of  the  referendum 
and  during  the  representative  period, 
shall  be  entitled  to  cast  only  one  ballot 
in  the  referendum.  However,  each 
producer  in  a  landlord-tenant 
relationship  or  a  divided  ownership 
arrangement  involviilg  totally 
independent  entities  cooperating  only  to 
produce  mushrooms,  in  which  more  than 
one  of  the  parties  is  a  producer,  shall  be 
entitled  to  cast  one  ballot  in  the 
referendum  covering  only  such 
producer's  share  of  the  ownership. 

(b)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  an  eligible 
corporate  producer  or  importer,  or  an 
administrator,  executor,  or  trustee  of  an 
eligible  producing  or  importing  estate 
may  cast  a  ballot  on  behalf  of  such 
producer,  importer  or  estate.  Any 
individual  so  voting  in  a  referendum 
shall  certify  that  such  individual  is  an 
officer  or  employee  of  the  eligible 
producer  or  importer,  or  an 
administrator,  executor,  or  trustee  of  an 
eligible  producing  or  importing  estate, 
and  that  such  individual  has  the 
authority  to  take  such  action.  Upon 
request  of  the  referendum  agent,  the 
individual  shall  submit  adequate 
evidence  of  such  authority. 

§  1209.303    Instructions. 

The  referendum  agent  shall  conduct 
the  referendum,  in  the  manner  herein 
provided,  under  supervision  of  the 
Administrator.  The  Administrator  may 
prescribe  additional  instructions,  not 
inconsistent  with  the  provisions  hereof, 
to  govern  the  procedure  to  be  followed 
by  the  referendum  agent  Such  agent 
shall: 

(a)  Determine  the  time  of 
commencement  and  termination  of  the 
period  of  the  referendum,  and  the  time 
when  all  ballots  may  be  cast. 

(b)  Determine  whether  ballots  may  be 
cast  by  mail,  at  polling  places,  or  by  any 
combination  of  the  foregoing. 

(c)  Provide  ballots  and  related 
material  to  be  used  in  the  referendum. 
Ballot  material  shall  provide,  for 


recording  essential  information 
including  that  needed  for  ascertaining: 

(1)  Whether  the  person  voting,  or  on 
whose  behalf  the  vote  is  cast  is  an 
eligible  voter. 

(2)  The  total  volume  of  mushrooms 
produced  by  the  voting  producer  during 
the  representative  period. 

(3)  The  total  volume  of  mushrooms 
imported  by  the  voting  importer  during 
the  representative  period  and 

(4)  In  a  joint  venture,  names  of  the 
parties  and  each  party's  share  of 
ownership. 

(d)  Give  reasonable  advance  public 
notice  of  the  referendum: 

(1)  By  utilizing  available  media  or 
public  information  sources,  without 
incurring  advertising  expense,  to 
publicize  the  dates,  places,  methods  of 
voting,  eligibility  requirements,  and 
other  pertinent  information.  Such 
sources  of  publicity  may  include,  but  are 
not  limited  to,  print  and  radio;  and. 

(2)  By  such  other  means  as  the  agent 
may  deem  advisable. 

(e)  Make  available  to  eligible 
producers  and  importers  the  instructions 
on  voting,  appropriate  ballot  and 
certification  forms,  and,  except  in  the 
case  of  a  referendum  on  the  termination 
or  continuance  of  the  Order,  a  summary 
of  the  terms  and  conditions  of  the  Order. 
No  person  who  claims  to  be  eligible  to 
vote  shall  be  refused  a  ballot. 

(f)  If  ballots  are  to  be  cast  by  mail, 
cause  all  the  material  specified  in 
paragraph  (e)  of  this  section  to  be 
mailed  to  each  eligible  producer  and 
importer  whose  name  and  address  is 
known  to  the  referendum  agent. 

(g)  If  ballots  are  to  be  cast  at  pollings 

•  places,  determine  the  necessary  number 
of  polling  places,  designate  them, 
announce  the  hours  during  which  each 
polling  place  will  be  open,  provide  the 
material  specified  in  paragraph  (e)  of 
this  section,  and  provide  for  appropriate 
custody  of  ballot  forms  and  delivery  to 
the  referendum  agent  of  ballots  cast. 

(h)  At  the  conclusion  of  the 
referendum,  canvass  the  ballots, 
tabulate  the  results,  and  except  as 
otherwise  directed,  report  the  outcome 
to  the  Administrator  and  promptly 
thereafter  submit  the  following: 

(1)  All  ballots  received  by  the  agent 
and  appointed  subagents,  together  with 
a  certificate  to  the  effect  that  the  ballots 
forwarded  are  all  of  the  ballots  cast  and 
received  by  such  agent  or  subagents 
during  the  referendum  period; 

(2)  A  list  of  all  challenged  ballots 
deemed  to  be  invalid;  and 

(3)  A  tabulation  of  the  results  of  the 
referendum  and  a  report  thereon, 
including  a  detailed  statement 
explaining  the  method  used  In  giving 


UMI 


Federal  Register  /  Vol.  57.  No.  19  /  Wednesday.  January  29.  1992  /  Proposed  Rules 


3363 


publicity  to  the  referendum  and  showing 
other  information  pertinent  to  the 
manner  in  which  the  referendum  was 
conducted. 

§1209.304    Subagents. 

The  referendum  agent  may  appoint 
any  individual  or  individuals  deemed 
necessary  or  desirable  to  assist  the 
agent  in  performing  such  agent's 
functions  hereunder.  Each  individual  so 
appointed  may  be  authorized  by  the 
agent  to  perform,  in  accordance  with  the 
ret]uirements  herein  set  forth,  any  or  all 
of  the  following  functions  which,  in  the 
absence  of  such  appointment,  shall  be 
performed  by  the  agent: 

(a)  Give  public  notice  of  the 
referendum  in  the  manner  specified 
herein; 

(b)  Serve  as  poll  officer  at  a  polling 
place; 

(c)  Distribute  ballots  and  provide  the 
material  specified  in  §  1209.303(e)  of  this 
subpart  to  producers  and  importers  and 
receive  any  ballots  which  are  cast;  and 

(d)  Record  the  name  and  address  of 
each  person  receiving  a  ballot  from,  or 
casting  a  ballot  with,  the  subagent  and 
inquire  into  the  eligibility  of  such  person 
to  vote  in  the  referendum,  indicating  all 
challenged  ballots  deemed  to  be  invaUd. 

S  1209.305    Ballots. 

The  referendum  agent  and  subagent 
shall  accept  all  ballots  cast;  but,  should 
they,  or  any  of  them,  deem  that  a  ballot 
should  be  challenged  for  any  reason,  the 
agent  or  subagent  shall  endorse  above 
their  signature,  on  the  ballot,  a 
statement  to  the  effect  that  such  ballot 
was  challenged,  by  whom  challenged, 
the  reasons  therefore,  the  results  of  any 
investigations  made  with  respect 
thereto,  and  the  disposition  thereof 
Ballots  invalid  under  this  subpart  shall 
not  be  counted. 

f  1209.306    Referendum  report 

Except  as  otherwise  directed,  the 
Administrator  shall  prepare  and  submit 
to  the  Secretary  a  report  on  results  of 
the  referendum,  the  manner  in  which  it 
was  conducted,  the  extent  and  kind  of 
public  notice  given,  and  other 
information  pertinent  to  analysis  of  the 
referendum  and  its  results. 

S  1209.307    Confidential  Information. 

All  ballots  cast  and  the  contents 
thereof  whether  or  not  relating  to  the 
identity  of  any  person  who  voted  or  the 
manner  in  which  any  person  voted,  and 
all  information  furnished  to;  compiled 
by.  or  in  possession  of  the  referendum 
agent  or  subagents  shall  be  treated  as 
conHdential. 


Subpart  D— Rules  of  Practic* 
Qovanting  ProcMdIng*  Ofi  Petition* 
To  Modify  or  To  Bo  Exempted  From 
ttie  Mushroom  Promotion,  Reeearch, 
and  Consumer  Information  Order 

§1209.400    Word*  In  the  singular  form. 

Words  in  this  subpart  in  the  singular 
form  shall  be  deemed  to  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  ' 

§1209.401    Definitlona. 

Unless  otherwise  defined  in  this 
subpart,  definitions  of  terms  used  in  this 
subpart  shall  have  the  same  meaning  as 
the  defmitions  in  subpart  A — Mushroom 
Promotion,  Research,  and  Consumer 
Information  Order  and  Subpart  C — 
Procedures  for  the  Conduct  of  Referenda 
in  Connection  with  the  Mushroom 
Promotion,  Research,  and  Consumer 
Information  Order. 

(a)  Administrative  law  Judge  or  Judge 
means  any  administrative  law  judge, 
appointed  pursuant  to  5  U.S.C.  3105,  and 
assigned  to  the  proceeding  involved; 

(b)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative,  or 
any  other  legal  entity  subject  to  an  order 
or  to  whom  an  order  is  sought  to  be 
made  applicable,  or  on  whom  an 
obligation  has  been  imposed  or  is  sought 
to  be  imposed  imder  an  order. 

(c)  Proceeding  means  a  proceeding 
before  the  Secretary  arising  under 
section  1927  of  the  Act; 

(d)  Hearing  means  that  part  of  the 
proceedings  which  involves  the 
submission  of  evidence; 

(e)  Party  includes  the  Department  of 
Agriculture; 

(f)  Hearing  clerk  means  the  Hearing 
Clerk,  U.S.  Department  of  Agriculture, 
Washington.  DC; 

(g)  Decision  means  the  judge's  report 
to  Oie  Secretary  and  includes  the  judge's 
proposed: 

(1)  Findings  of  fact  and  conclusions 
with  respect  to  all  material  issues  of 
fact,  law  or  discretion,  as  well  as  the 
reasons  or  basis  thereof 

(2)  Order,  and 

(3)  Rulings  on  findings,  conclusions 
and  orders  submitted  by  the  parties;  and 

(h)  Petition  includes  an  amended 
petition. 

§1209.402    towtitirtlon  of  proceeding. 

(a)  Filing  and  service  of  petitions.  Any 
person  subject  to  the  Order  desiring  to 
complain  that  such  Order  or  any 
provision  of  such  Order  or  any 
obligation  imposed  in  connection  with 
the  Order  is  not  in  accordance  with  law 
shall  file  with  the  hearing  clerk,  in 
quintupUcate.  a  petition  in  writing 
addressed  to  the  Secretary.  Promptly ' 


upon  receipt  of  the  petition  in  writing 
the  hearing  clerk  shall  transmit  a  true 
copy  thereof  to  the  Administrator  and 
the  General  Counsel,  respectively. 

(b)  Contents  of  petitions.  A  petition 
shall  contain: 

(1)  The  correct  name,  address,  and 
principal  place  of  business  of  the 
petitioner.  If  the  petitioner  is  a 
corporation,  such  fact  shall  be  stated, 
together  with  the  name  of  the  State  of 
incorporation,  the  date  of  incorporation, 
and  the  names,  addresses,  and 
respective  positions  held  by  its  officers 
and  directors;  if  an  unincorporated 
association,  the  names  and  addresses  of 
its  oflicers.  and  the  respective  positions 
held  by  them;  if  a  partnership,  the  name 
and  address  of  each  partner; 

(2)  Reference  to  the  specific  terms  or 
provisions  of  the  Order,  or  the 
interpretation  or  application  of  such 
terms  or  provisions,  which  are 
complained  of; 

(3)  A  full  statement  of  the  facts, 
avoiding  a  mere  repetition  of  detailed 
evidence,  upon  which  the  petition  is 
based,  and  which  it  is  desired  that  the 
Secretary  consider,  setting  forth  clearly 
and  concisely  the  nature  of  the 
petitioner's  business  and  the  manner  in 
whid)  petitioner  claims  to  be  affected 
by  the  terms  or  provisions  of  the  Order 
or  the  interpretation  or  application 
thereof  which  are  complained  of  . 

(4)  A  statement  of  the  grounds  on 
which  the  terms  or  provisions  of  the 
Order,  or  the  interpretation  or 
application  thereof  which  are 
complained  of  are  challenged  as  not  in 
.accordance  with  law; 

(5)  Requests  for  the  specific  relief 
which  the  petitioner  desires  the 
Secretary  to  grant;  and 

(6)  An  affidavit  by  the  petitioner,  or,  if 
the  petitioner  is  not  an  individual,  by  an 
officer  of  the  petitioner  having 
knowledge  of  the  facts  stated  in  the 
petition,  verifying  the  petition  and 
stating  that  it  is  Hied  in  good  faith  and 
not  for  purposes  of  delay. 

(c)  A  motion  to  dismiss  a  petitioner 
Filing,  contents,  and  responses  to  a 
petition.  If  the  Administrator  is  of  the 
opinion  that  the  petition,  or  any  portion 
thereof  does  not  substantially  comply, 
in  form  or  content  with  the  Act  or  with 
requirements  of  paragraph  (b)  of  this 
section,  the  Administrator  may,  within 
30  days  after  the  filing  of  the  petition, 
file  with  the  hearing  cleric  a  motion  to 
dismiss  the  petition,  or  any  portion  of 
the  petition,  on  one  or  more  of  the 
grounds  stated  in  this  paragraph.  Such 
motion  shall  specify  the  grounds  for 
objection  to  the  petition  and  if  based,  in 
whole  or  in  part,  on  allegations  of  fact 
not  appearing  on  the  face  of  the  petition. 
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shall  be  accompanied  by  appropriate 
affidavits  of  documentary  evidence 
substantiating  such  allegations  of  fact. 
The  motion  may  be  accompanied  by  a 
memorandum  of  law.  Upon  receipt  of 
such  motion,  the  hearing  clerk  shall 
cause  a  copy  thereof  to  be  served  upon 
the  petitioner,  together  with  a  notice 
stating  that  all  papers  to  be  submitted  in 
opposition  to  such  motion,  including  any 
memorandum  of  law,  must  be  filed  by 
the  petitioner  with  the  hearing  clerk  not 
later  than  20  days  after  the  service  of 
such  notice  upon  the  petitioner.  Upon 
the  expiration  of  the  time  specified  in 
such  notice,  or  upon  receipt  of  such 
papers  from  the  petitioner,  the  hearing 
clerk  shall  transn.it  all  papers  which 
have  been  filed  in  connection  with  the 
motion  to  the  judge  for  the  judge's 
consideration. 

(d)  Further  proceedings.  Further 
proceedings  on  petitions  to  modify  or  to 
be  exempted'from  the  Order  shall  be 
governed  by  paragraph  (c](2)  of 
§§  900.52  through  900.71  of  the  Rules  of 
Practice  Governing  Proceedings  on 
Petitions  to  Modify  or  to  be  Exempted 
From  Marketing  Orders  and  as  may 
hereafter  be  amended,  and  the  same  are 
incorporated  herein  and  made  a  part 
hereof  by  reference.  However,  each 
reference  to  marketing  order  in  the  tide 
shall.mean  Order 

Dated:  January  22. 1992. 
Daniel  Haley, 
Administrator. 

(FR  Doc.  92-191S  Filed  1-28-92;  8:45  am] 
mum  cone  Mi»«-ii 


DEPARTMENT  OF  ENERGY 
Financial  Asaistanca  Appeala  Board 
10  CFR  Part  1024  I 

Procadurea  for  Financial  Aaaistance 
Appeala 

agency:  Department  of  Energy 
Financial  Assistance  Appeals  Board. 
ACnOfC  Notice  of  proposed  rulemaking. 


;  The  Department  of  Energy 
Financial  Assistance  Appeals  Board 
proposes  to  amend  its  Rules  of 
Procedure  codified  at  10  CFR  part  1024. 
The  proposed  rule  would  correct  an 
inconsistence  in  the  time  specified  for 
filing  notices  of  appeal  by  conforming 
the  language  in  10  CFR  ia24.3(c]  vsrith 
that  of  1024.4  Rule  1(a). 
DATES:  Comments  must  be  received 
February  28, 1992. 

AOONBSSES:  Interested  persons  may 
submit  written  comments  to:  E.  Barclay 
Van  Ooren.  Chairman,  Department  of 


Energy.  Financial  Assistance  Appeals 
Board,  room  1006.  Webb  Building.  4040 
N.  Fairfax  Drive.  Arlington.  VA  22203. 
Fon  FUfrmcR  mfonMATiON  contact. 
C.  Joseph  Carroll,  Department  of  Energy, 
Financial  Assistance  Appeals  Board. 
(703)  235-2700. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  is  a  technical  amendment 
which  would  correct  an  inconsistency 
between  two  provisions  of  the  rules  of 
procedure  governing  the  filing  of  notices 
of  appeal  tefore  the  Energy  Financial 
Assistance  Appeals  Board.  One 
provision.  10  CFR  1024.3(c),  provides 
that  a  financial  assistance  recipient 
must  appeal  within  60  days  after 
"issuance"  of  a  final  decision.  The  other 
provision,  10  CFR  1024.4  Rule  1(a), 
requires  that  a  notice  of  appeal  be  filed 
with  the  Board  within  60  days  after 
"receipt"  of  a  final  decision.  The 
proposed  rule  would  resolve  the 
inconsistency  by  conforming  10  CFR 
1024.3(c)  with  10  CFR  1024.4  Rule  1(a). 
thus  providing  in  both  sections  that  a 
notice  of  appeal  must  be  filed  within  60 
days  after  receipt  of  a  final  decision. 

Review  Under  Executive  Order  12291 

The  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  determined  not  to  be  a  "major 
rule"  since  it  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in  , 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
industries  to  compete  in  domestic  export 
markets. 

Review  Under  the  Paperwork  Reduction 
Act 

The  proposed  rule  has  been  reviewed 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501.  et  seq.)  and  has  been 
determined  to  be  exempt  from  its 
requirements  by  virtue  of  44  U.S.C. 
3518(c)(1)(B).  which  provides  that  the 
Paperwork  Reduction  Act  does  not 
apply  to  the  collection  of  information 
during  the  conduct  of  an  administrative 
action  involving  an  agency  against 
specific  individuals  or  entities. 

Review  Uoder  the  Regulatory  Flexibility 
Act 

The  proposed  rule  has  been  reviewed 
under  die  Regulatory  Flexibility  Act  of 
1980.  Public  Law  96^354.  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  i.e.. 


small  business,  small  government 
jurisdictions.  It  has  been  determined 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  preparation  of  a  regulatory 
flexibility  analysis  is  not  required. 

Review  Under  the  National 
Environmental  Policy  Act 

The  proposed  rule  has  been  reviewed 
under  die  National  Environmental  Policy 
Act  (42  U.S.C  4321.  et  seq.).  Council  on 
Environmental  QuaUty  Regulations  (40 
CFR  parts  150O-O8).  and  the  Department 
of  Energy  environmental  guidelines  (10 
CFR  part  1021)  and  has  been  determined 
not  to  represent  a  major  Federal  action 
having  a  significant  impact  on  the 
human  environment.  Therefore,  no  ' 
environmental  impact  statement  has 
been  prepared. 

Review  Under  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
Government  and  die  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  the 
Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  decisions  by  senior 
policymakers  in  promulgating  or 
implementing  the  regulation.  The 
proposed  rule  will  not  have  a 
substantial  direct  effect  on  the 
traditional  rights  and  prerogatives  of 
States  in  relationship  to  the  Federal 
Government.  Therefore,  Uie  preparation 
of  a  federalism  assessment  is  not 
,   required. 

Public  CoBunents 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  rule  set 
forth  in  this  Notice.  Comments  should  be 
submitted  to  the  address  for  the 
Financial  Assistance  Appeals  Board 
given  at  the  beginning  of  this  Notice.  All 
comments  received  on  or  before  the  date 
specified  in  the  beginning  of  this  Notice, 
and  all  other  relevant  information,  will 
be  considered  by  the  Board  before 
taking  final  action  on  the  proposed  rule. 

Public  Hearing 

This  notice  of  proposed  rulemaking 
does  not  involve  any  significant  issues 
of  law  or  fact  and  the  rule  is  unlikely  to 
have  a  substantial  impact  on  the 
Nation's  economy  or  large  numbers  of 
individuals  or  businesses.  Accordingly, 
pursuant  to  42  U.S.C.  7191(c)  and  5 
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U.S.C.  553,  the  Department  of  Energy  is 
not  scheduling  a  public  hearing. 

List  of  Subjects  in.lO  CFR  Part  1024 

Administrative  practice  and 
procedure,  Financial  assistance  appeals. 
E.  Baiday  Van  Doren. 
Chairman,  Financial  Assistance  Appeals 
Board. 

For  the  reasons  set  forth  in  the 
Preamble,  part  1024  or  title  10  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

PART  1024-PROCEDURES  FOR 
FINANCIAL  ASSISTANCE  APPEALS 

1.  The  authority  citation  for  part  1024 
continues  to  read  as  follows: 

Authority:  Dept.  of  Energy  Organization 
Act,  Pub.  L  95-91.  91  Stat.  577  (42  L'.S.C.  7101. 
et  seq.);  E.0. 10789;  Pub.  L  95-224. 92  Stat.  3 
(41  U.S.C.  501-509). 

2.  In  S  1024.3,  paragraph  (c)  is  revised 
to  read  as  follows: 

S1024^    QwwnL 


(c)  In  order  that  a  right  to  appeal  may 
be  exercised  in  a  timely  manner,  a 
financial  assistance  recipient  must 
appeal,  in  writing,  within  60  days  after 
receipt  of  a  "final  decision"  on  the 
matter  by  a  financial  assistance  or 
contracting  officer. 

[FR  Doc.  92-2152  Filed  1-28-92;  8:45  am] 

BtLUNQ  CODE  MS0-01-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Regulation  CC;  Docket  No.  R-0745] 

Avallatriiity  of  Fund*  and  Collection  of 
Chocks 

AOENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Proposed  rule. 

summary:  The  Board  is  proposing  to 
amend  Regulation  CC  to  conform  to 
recent  amendments  to  the  Expedited 
Funds  Availability  Act.  The  proposed 
amendments  make  permanent  the 
current  availability  schedules  for 
deposits  at  nonproprietary  automated 
teller  machines  and  expand 
administrative  enforcement  to  cover 
U.S.  offices  and  branches  of  foreign 
banks. 

DATES:  Comments  must  be  submitted  on 
or  before  March  27, 1992. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0745,  may  be 
mailed  to  the  Board  of  Governors  of  the 


Federal  Reserve  System,  20th  and  C 
Streets.  NW.,  Washington.  DC  20551, 
Attention:  Mr.  William  W.  Wiles, 
Secretary;  or  may  be  delivered  to  the 
Board's  mail  room  between  9  a.m.  and  5 
p.m.  All  comments  received  at  the  above 
address  will  be  included  in  the  public 
file  and  may  be  inspected  at  Room  B- 
1122  between  9  a.m.  and  5  p.m. 
FOR  nWTHER  INFORMATION  CONTACR 
Louise  L  Roseman,  Assistant  Director, 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems  (202/452-3874): 
Oliver  Ireland,  Associate  General 
Counsel  (202/452-3625),  or  Stephanie 
Martin,  Senior  Attorney  (202/452-3198), 
Legal  Division.  For  the  hearing  impaired 
only:  Telecommunications  Device  for 
the  Deaf,  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  ("FDICIA." 
Public  Uw  102-242, 105  Stat.  2236 
(1991))  amends  the  Expedited  Funds 
Availability  Act  ("Act")  (12  U.S.C.  4001 
et  seq.],  effective  December  19, 1991. 
Section  227  of  the  FDICIA  amends 
section  603(e)  of  the  Act  regarding 
deposits  at  nonproprietary  automated 
teller  machines  ("ATMs").  Section 
212(h)  of  the  FDICIA  amends  section 
610(a]  of  the  Act  to  provide  for 
administrative  enforcement  over  U.S. 
branches  and  agencies  of  foreign  banks. 
The  Board  is  requesting  conunent  on 
proposed  amendments  to  Regulation  CC 
(12  CFR  part  229)  and  revisions  to  the 
Commentary  to  implement  the 
amendments  to  the  Act.  as  described 
below.* 

Deposits  at  Ncmproprietary  ATMs 

Currently,  under  9  229.12(f)(1)  of 
Regulation  CC,  a  depository  bank  may 
treat  all  deposits  made  by  its  customers 
at  a  nonproprietary  ATM  *  as  though  the 
deposits  were  nonlocal  checks  tmder  the 
permanent  schedule,  i.e.,  make  them 
available  by  the  fifth  business  day  after 
the  day  of  deposit.  This  special 
treatment  was  accorded  deposits  made 
at  nonproprietary  ATMs  because  the 
depository  bank  cannot  ascertein  the 
composition  of  these  deposits  (i.e., 
whether  the  deposit  consists  of  cash, 
checks  generally  subject  to  next-day 
availability,  or  local  or  nonlocal  checks). 


*  Section  225  of  the  FDICIA  amends  section  804  of 
the  Act  regarding  exception  holds  for  "next  day" 
and  "second-day"  availability  checks  and  one-time 
exception  hold  notice*.  To  allow  depository 
institutions  to  avail  themaelves  of  these  changes 
Immediately,  the  Board  has  adopted  interim 
amendments  to  Regulation  CC  and  has  requested 
comment  pending  a  final  rule.  See  Docket  R-0744, 
elsewhere  in  today's  FadanI  KagMar. 

'  A  nonproprietary  ATM  generally  is  an  ATM  that 
is  not  owned  or  operated  by  the  depository  bank. 


Effective  November  28, 1992.  however. 
9  229.12(f)(2)  requires  deposits  of  cash, 
"next-day"  (as  described  in 
9  229.10(c)(l)(i)  through  (v)  and  (vii)). 
and  local  and  other  checks  (as  described 
in  9  229.12(b)]  at  a  nonproprietary  ATM 
to  be  made  available  by  the  second 
business  day  following  the  banking  day 
of  deposit.  Nonlocal  checks  deposited  at 
a  nonproprietary  ATM  would  continue 
to  be  made  available  by  the  fifth 
business  day  following  the  banking  day 
of  deposit.* 

Depository  institutions  and  ATM 
operators  have  raised  concerns  with 
Congress  and  the  Board  about  the 
operational  problems  and  potential  for 
fraud  under  the  shorter  schedules  for 
nonproprietary  ATM  deposits.  In  two 
reports  to  Congress  on  the 
implementation  of  the  Act  and  two 
reports  specifically  discussing  deposits 
to  nonproprietary  ATMs,*  the  Board 
stunmarized  these  concerns  and 
recommended  that  Congress  amend  the 
Act  to  provide  fifth-day  availability  for 
all  deposits  at  nonproprietary  ATMs  on 
a  permanent  basis. 

The  FDICIA  amendments  to  section 
603(e)  of  the  Act  eliminate  the  shorter 
holds  for  deposits  at  nonproprietary 
ATMs  that  were  scheduled  to  take  effect 
in  November  1992  and  extend  the 
ctUTent  5-day  hold  permanently.  The 
Board  is  proposing  amendments  to 
99  229.12  (a)  and{fl  of  the  regulation 
and  revisions  to  the  Commentary  to 
reflect  these  changes. 

Administrative  Enforcement 

Title  II.  Subtitle  A  of  the  FDICIA 
increases  the  supervisory 
responsibilities  of  U.S.  banking 
regulatory  agencies  over  U.S.  offices  and 
branches  of  foreign  banks.  Section 
212(h)  of  the  FDICIA  makes  conforming 
changes  to  the  administrative 
enforcement  provisions  in  section  610(a) 
of  the  Act.  These  amendments  were 
effective  December  19, 1991.  The  Board 
is  proposing  conforming  amendments  to 
9  229.3(a)  of  Regulation  CC.  (U.S. 
branches  and  agencies  of  foreign  banks 
are  already  subject  to  the  substantive 


•  The  effective  date  for  the  shorter  schedules  for 
nonproprietary  ATM  deposits  was  extended  from 
August  31, 199a  to  November  28.1982.  by  the 
Cranston<K>nzales  National  Affordable  Housing 
Act  of  1990  (Pub.  L  No.  101-62&  1 1001).  The  Board 
adopted  conforming  amendments  to  Regulation  CC 
at  that  time.  5m  55  FR  SOBIS  December  11. 19ea 
(interim  rule)  and  56  FR  7798.  February  26. 1981 
(final  rule). 

*  See.  Board  of  Covemor*  of  the  Federal  Reserva 
System.  Report  to  Congreu  Under  the  Expedited 
Funds  Availability  Act.  September  1991  snd  March 
1980.  and  Deposit*  at  Nonproprietary  Automated 
Teller  Machines:  Report  to  Congress  Pursuant  to 
the  Expedited  Fund*  Avaiiability  Act,  Ocicber  itm 
and  July  I9ea 
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requiremenU  of  the  Act  and  Regulation 

CC.) 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  requires  an  agency  to 
publish  an  initial  regulatory  flexibility 
analysis  with  any  notice  of  proposing 
rulemaking.  Two  of  the  requirements  of 
an  initial  regulatory  flexibility  analysis 
|5  U.S.C.  803(b))— a  description  of  the 
reasons  why  the  action  by  the  agency  is 
being  considered  and  a  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule — are  contained  in  the 
supplementary  information  above.  The 
Board's  proposed  rule  requires  no 
additional  reporting  or  recordkeeping 
requirements,  nor  £ire  there  relevant 
federal  rules  that  duplicate,  overlap,  or 
conflict  with  the  proposed  rule. 

Another  requirement  for  the  initial 
regulatory  flexibility  analysis  is  a 
description  ot  and  where  feasible,  an 
estimate  of  the  number  of  small  entities 
to  which  the  proposed  rule  shall  apply. 
The  proposed  rule  will  apply  to  all 
depository  institutions,  regardless  of 
size,  as  required  by  the  amendments  to 
the  Expedited  Funds  Availability  Act 
The  rule  should  not  have  a  negative 
economic  impact  on  small  institutions, 
but  rather  will  decrease  the  risk  and 
cost  for  all  depositary  banks  by 
eliminating  the  requirement  for  shorter 
holds  on  (teposits  made  to 
nonproprietary  ATMs  after  November 
27. 1992, 

List  of  Subjects  in  12  CFR  Part  229 

Banks,  banking.  Federal  Reserve 
Systems. 

For  the  reasons  set  out  in  the 
preamble.  12  CFR  part  229  is  amended 
as  follows: 


PART  229-{AMENOED] 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

AuUiocity:  Title  VI  of  Public  Law  100-88, 
101  Stat.  552.  635, 12  U.S.C.  4001  et  seq. 

2.  In  S  229.3,  paragraph  (a)(1)  is 
revised  and  concluding  text  to 
paragraph  (a)  is  added  after  paragraph 
(a)(3)  to  read  as  follows: 

§  229.3    AdmMstrativs  tnforcsfnent 

(a)  •  •  * 

(1)  Section  8  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1818  et  seq.)  in 
the  case  of — 

(i)  National  banks,  and  Federal 
branches  and  Federal  agencies  of 
foreign  banks,  by  the  Office  of  the 
Comptroller  of  the  Currency; 

(ii)  Member  banks  of  the  Federal 
Reserve  System  (other  than  national 
banks),  and  offices,  branches  and 


agencies  of  foreign  banks  located  in  the 
United  States  (other  than  Federal 
branches,  Federal  agencies,  and  insured 
State  branches  of  foreign  ba^ks),  by  the 
Board;  and 

(iii)  Banks  insured  by  the  Federal 
Deposit  Insurance  Corporation  (other 
than  members  of  the  Federal  Reserve 
System)  and  insured  State  branches  of 
foreign  banks,  by  the  Board  of  Directors 
of  the  Federal  Deposit  Insurance 
Corporation; 

The  terms  used  in  paragraph  (a)(1)  of 
this  section  that  are  not  defined  in  this 
part  or  otherwise  defined  in  section  3(s) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813(s)}  shall  have  the  meaning 
given  to  them  in  section  1(b)  of  the 
International  Banking  Act  of  1978  (12 
U.S.C  3101). 
•        *        •         •  ■      « 

3.  In  5  229.12,  paragraph  (a)  is  revised 
as  follows,  paragraphs  (f)(l)(ii)  and  [(\{2) 
are  removed,  and  the  designation 
"(l)(i)"  in  paragraph  (f)  is  removed: 

§229.12    Permanent  avaiiabiUty  schedule. 

(a)  Effective  date.  The  permanent 
availability  schedule  contained  in  this 
section  is  effective  September  1. 1990. 


Appendix  E  to  Part  229— {Amended] 

4.  Appendix  E  to  part  229  is  amended, 
in  the  Commentary  under  §  229.12,  by 
removing  the  last  sentence  of  paragraph 
(a)  and  revising  paragraph  (f)  to  read  as 
follows: 

Appendix  E— Commentary 

■4  «  «  •  * 

§229.12    Permanent  Availability  Schedule 

(f)  Deposits  at  nonproprietary  ATMs.  The 
Act  and  regulation  provide  a  special  rule  for 
deposits  made  at  nonproprietary  ATMs.  This 
paragraph  does  not  apply  to  deposits  made  at 
proprietary  ATMs.  All  deposits  at  a 
nonproprietary  ATM  must  be  made  available 
for  withdrawal  by  the  fifth  business  day 
following  the  banking  day  of  deposit  (i.e.. 
such  deposits  may  be  treated  in  the  same 
manner  as  deposits  of  nonlocal  checks  under 
the  permanent  schedule).  For  example,  a 
deposit  made  at  a  nonproprietary  ATM  on  a 
Monday,  including  any  deposit  by  cash  or 
checks  that  would  otherwise  be  subject  to 
next-day  (or  second-day)  availability,  must 
be  made  available  for  withdrawal  not  later 
than  Monday  of  the  following  week.  The 
provisions  of  i  229.10(c){l)(vii)  requiring  a 
depositary  bank  to  make  up  to  $100  of  an 
aggregate  daily  deposit  available  for 
withdrawal  on  the  next  business  day  after 
the  banking  day  of  deposit  do  not  apply  to 
deposits  to  a  nonproprietary  ATM. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  January  15. 1992. 
WUIiam  W.  WUes. 
Secretary  of  the  Board. 
[FR  Doc.  92-1475  Filed  1-28-92;  8:45  ami 
snxmc  cooe  «io-oi-m 
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UMI 


SUMMARY:  The  Department  is  amending 
parts  20a  203.  205.  206.  231. 232.  235,  263. 
288.  292.  294.  296.  297.  298.  302.  372.  380. 
384.  387,  and  399  in  order  to  make 
technical  corrections,  eliminate  obsolete 
terms  and  provisions,  and  to  provide 
better  organization.  Of  particular  note, 
the  U.S.  air  taxi  liability  insurance 
requirements  contained  in  subpart  E  of 
part  298  would  be  relocated  to  part  205. 
which  contains  the  Uability  insurance 
rules  applicable  to  all  other  types  of 
direct  air  carriers,  and  the  allowed 
liability  exclusions  set  forth  in  §  298.44 
would  be  eliminated.  In  addition,  the 
rules  governing  exemptions  for 
certificated  carriers  when  operating 
small  aircraft,  presently  contained  in 
subpart  I  of  part  298,  would  be 
transferred  to  part  206  along  with 
various  other  special  authorizations  and 
exemptions  applicable  to  certificated  air 
carriers. 

DATES:  Coounents  must  be  received  on 
or  before  March  30, 1992. 
ADDRESSES:  Comments  should  be 
directed  to  the  Docimientary  Services 
Division,  Docket  47939,  Office  of  the 
Secretary,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington.  DC  2059a 
FOR  FURTMER  INFORMATION  CONTACT 
Carol  A.  Woods,  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  (202)  366-^721. 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  action  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
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supporting  tbe  viewa  and  suggestions 
presented  are  particolariy  he^ul  in 
develoiHng  reasoned  r^ulatory 
decisions.  Communications  Aould 
identify  the  regulatory  docket  number 
and  be  submitted  in  duplicate  to  the 
address  listed  above.  Conunenter* 
wishing  the  Department  to  acknowledge 
receipt  of  their  comments  must  subout 
with  those  comments  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made:  Comments 
on  Docket  No.  47938.  The  postcard  will 
be  date/time  stanqied  and  returned  to 
the  conunenter.  AU  communications  on 
or  before  the  specified  dosing  date  will 
be  considered  by  the  Assistant 
Secretary  for  Policy  and  International 
Affairs  before  taking  action  on  any 
further  rulemaking.  Also,  this  proposal 
may  be  changed  in  light  of  comments 
received.  AU  comments  submitted  will 
be  available  for  examination  in  Docket 
47939.  A  rq;K>rt  samaarizing  each 
substantive  public  contact  with  DOT 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Backgroond 

Introduction 

Section  2M  of  the  Federal  Aviation 
Act  (72  Stat.  743. 40  DSC  1324)  ("Act") 
empowers  the  Department,  in  part,  to 
make  rules  and  eslahUsh  procedures  to 
enable  it  to  carry  out  its  functions  under 
the  Act.  Pursuant  to  that  authority,  the 
Department  has  aiKicrtaken  a  review  of 
the  aviation  ecoDpmic  regulations 
promulgated  by  the  Ovil  Aeronautics 
Board  ("CAB"),  as  contained  in  14  CFR 
chapter  n,  with  a  view  to  eliminating 
obs(dete  terms  and  provisions,  and 
making  changes  to  bring  the  rules  into 
conformance  with  itte  Department's 
current  needs  and  to  fadHtate  their  use 
by  the  public  ThJl  Notke  of  Proposed 
Rulemaking  is  one  of  a  series  of  such 
efforts  designed  to  accomplish  these 
ends. 

The  particular  regulations  proposed  to 
be  eliminated,  relocated,  or  revised,  and 
the  reasons  therefor,  are  discussed  in 
the  following  paragraphs.  Throughout, 
references  to  die  Civil  Aeronautics 
Board,  its  offices  and  forms  would  be 
replaced,  where  appropriate,  with 
references  to  the  Department,  its  offices 
and  forms. 

In  Part  200-4}efinitions  and 
Instructions,  new  }  20ai— Terms  and 
Definitiona  wovld  ooatain  the  provisions 
of  current  fi  200.1,  200Z  2003,  200.4, 
200.5.  and  200A  vrfiich  would  be  revised 
and  restructured  as  paragraphs  (a) 
through  (f)  of  new  i  20ai.  Current 
S  200.1-<-Board  woold  beccune  new 
S  200.1(a).  New  f  200.1(b)  would  state 
that  the  term  "Department"  means  the 


Department  of  TranspOTtation. 
Paragraph  (c)  would  contain  the  first 
sentence  of  current  |  200l2— Act,  revised 
to  add  the  words  "as  amended"  after  tbe 
reference  to  the  Federal  Aviation  Act  (rf 
1958.  The  second  sentence  of  1 200.2. 
containing  an  obacriete  reference  to  die 
Qvil  Aeranmitics  Act  of  1938,  would  be 
removed.  Tbe  discossioos  in  f  |  2(KX3— 
Section  and  20(tS— Other  terms  would 
be  combined  in  new  i  200.1(d).  Sections 
2004 — Rnfe.  regulation,  and  order  and 
200.»— Tems  defined  by  Act  would 
become  Sl  200.1(e)  mid  [l),  respectively. 

Section  200.7— Instructions  .would  be 
redesignated  t  20az  and  the  last 
sentence,  whidi  refers  to  an  obsolete 
section  nombering  system,  would  be 
removed.  Section  20a8— Supplemental 
air  carrier  also  woold  be  removed.  The 
classification  "supplemental  air  carrier" 
was  redesignated  "charter  air  carrier"  in 
the  Airline  Deregulation  Act  of  1978. 

Part  203— Waiver  of  Warsaw 
Qmvention  Liability  Limits  and 
Defenses  would  be  revised  by  replacing 
obsolete  refierences  to  CAB  Agreement 
18900  and  GAB  Forms  283  and  2g8-A 
with  appropriate  DOT  references. 

To  I^rt  205— Aircraft  Accident 
Liability  Insurance  would  be  added  the 
provisions  of  Subpart  E — Liability 
Insurance  Requirements  of  Part  298 — 
Exemption  for  Air  Taxi  Operations  so 
that  all  of  the  Department's  rules 
relating  to  aircraft  Kability  insurance 
could  be  found  in  one  part  Two  new 
insurance  certificates  (OST  Forms  6410 
and  6411]  would  be  created  to  replace 
current  forms,  one  to  be  filed  for  all  U.S. 
dired  air  carriers  (air  taxi  operators, 
commuter  air  carriers,  and  certificated 
carriers  operating  either  large  or  small 
aircraft],  and  one  for  all  foreign  direct 
air  carriers  (Canadian  charter  air  taxis 
operating  either  large  or  small  aircraft 
and  aO  other  foreign  air  carriers 
operating  either  large  or  small  aircraft). 
The  current  forms  (OST  Forms  4520  and 
4521.  and  DOT  Fonn  4522)  are  confusing 
and  burdens<Hne  for  air  carriers, 
insurance  companies  and  D^artment 
staff,  as  evidenced  by  the  number  of 
instances  in  which  insurers  file  incorred 
forms,  wfaacb  the  Department  must 
return  for  correction.  We  bebeve  that 
use  c^  the  newly  redesigned  and 
consolidated  forms  will  significantly 
reduce  these  filing  errors. 

The  only  substantive  dianges  to  be 
made  in  the  insurance  requirements 
would  be  (1)  to  eliminate  the  exclusions 
contained  in  1 298.44  and  the  Standard 
Endorsement  (DOT  Form  452^  to  air 
taxi  operators'  aircraft  accident 
insurance  polides,  and  (2)  to  make  air 
taxi  operators  subject  to  the  cargo 
liability  disdosure  provisions  of  |  206.8. 


Such  changes  would  conform  tbe  air  taxi 
operator  babtbty  insaranca 
requiremesls  (except  for  the  spedfic 
liability  liraits)  to  the  rules  applicable  to 
other  air  carriers. 

The  Department's  obfective  in 
eliminating  spedfically  allowed 
exclusions  is  twofdd.  Our  first  concern 
is  to  ensure  that  the  pobKc  is  not  denied 
insurance  protection  because  of  an 
excludable  action  on  the  part  of  an  air 
carrier.  For  example.  |  298.44(1) 
presently  allows  an  insurer  to  deny 
liability  in  the  case  of  the  failure  biy  an    - 
air  taxi  operator  to  perform  a  certain 
FAA-required  preventive  maintenance 
procedure  which  failure  is  later 
determined  to  be  a  contributing  cause  of 
an  acddent.  Another  example  of  an 
excludable  action  (allowed  by 
9  298.44(h])  is  the  operation  of  an  air 
taxi  flight  piloted  by  an  airman  who 
does  not  meet  the  minimum  flight  time, 
requirements  for  the  particular  type  of 
operation  being  conducted  In  this  case, 
the  insurer  would  be  able  to  deny 
liability  for  injuries  in  an  acddent 
brou^t  about  by  the  pilot's  lack  of 
experience.  Such  exdusions  have  the 
effect  of  denying  an  inpired  person  a 
recovery  if  the  airline's  assets  are  not 
sufficient  to  pay  the  damages. 

In  the  final  rule  establishing  tbe 
insurance  regulations  for  air  taxi 
opera  ton  (33  FR  18231,  effective  March 
7, 1900).  tfaie  CAB  explained  its  position 
on  allowing  exdusions: 

For  an  interim  period,  the  Board  will  acccfrt 
policies  wbick  continue  k>  contain  the 
insurance  coinpemn'  ctandard  "aaiely" 
exdusions.  llMMgh  in  ixidified  form. 
According  to  iBsnrera,  thoac  policy 
exclusions  are  oistoaMry  in  tlie  ioduslry  and 
form  the  lieyslone  of  tha  insurance  contracts. 
*  *  *  While  the  indastiy  seeks  to  adjust  itself 
to  the  rule  that  air  transportation  must  be 
covered  by  insurance,  tbe  insurers'  ability  to 
retain  traditional  poRcy  provisions  will 
enhance  the  Kketihood  dtat  all  Board- 
aothoriaed  air  taxi  operators  will  be  able  to 
obtain  adequate  insurance  at  tha  lowest 
possible  rates.  Tbe  Board  ia  aware  that  air 
taxi  operators  will  gain  increaaed  insurance 
coverage  if  the  customary  cxduaiona  *  *  * 
are  eliminated  *  *  *.  Once  the  air  taxi 
insurance  program  is  safely  on  the  road  to 
success,  the  Board  iatends  to  reexamine  the 
need  for  the  custoBary  cxdustona." 

Thus,  the  CAB  agreed  to  retain  the 
safety  exdusions  temporarily  in  the 
interests  of  facilitating  compliance  with 
the  new  rule.  However,  in  adopting 
insurance  regulations  for  Canadian 
charter  air  taxi  operators  in  part  2M.  all- 
cargo  carriers  in  part  291,  and  charter 
carriera  in  pert  206,  no  exclusions  were 
authorized.  Part  205,  the  insurance 
regulation  adopted  in  1981  to  cover 
operations  by  all  tjrpes  of  direct  air 
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carriers  except  U.S.  air  taxi  operators, 
states  in  S  205.6  that  no  exclusion  in  the 
policy  nor  any  violation  by  the  insured 
of  any  safety-related  requirement 
imposed  by  statute  or  regulation,  will 
relieve  the  insurer  from  the  liability 
coverage  required  by  this  part 

Between  1980  and  1983,  the  CAB 
proposed  a  series  of  revisions  to  the  air 
taxi  insurance  rules  {EDR-395  through 
EDR-395C],  including  the  elimination  of 
the  safety  exclusions.  However,  no 
agreement  was  reached  among  the 
carriers,  insurers  and  the  government  as 
to  proposed  new  minimum  limits  of 
liability,  and  the  rulemaking  was  finally 
withdrawn  by  the  Department  in  1989. 

We  believe  that  passengers  should  be 
afforded  minimum  protection  for  injuries 
sustained  while  riding  on  aircraft 
engaged  in  air  transportation,  and  we  do 
not  see  a  meaningful  basis  for  allowing 
such  protection  to  be  denied  because  an 
aircraft,  operated  by  an  air  taxi 
operator,  did  not  meet  safety  standards 
when  an  accident  occurred. 

Our  other  objective  in  deleting 
authorized  exclusions  is  to  eliminate 
government  interference,  except  where 
safety  is  a  factor,  from  what  is  a  purely 
contractual  matter  between  a 
businessperson  and  an  insurance 
provider.  For  example,  §  298.44(a)  states 
under  what  circumstances  one  insurer 
would  be  liable  if  the  air  taxi  operator 
also  has  valid  and  collectible  insurance 
under  another  policy.  Section  298.44(c) 
states  that  an  insurer  is  not  Uable  for 
illness  or  injuries  suffered  by  air  taxi 
employees  if  such  misfortunes  are 
covered  by  the  operator's  workers' 
compensation  insurance.  Insurers  and 
insureds  commonly  negotiate  between 
themselves  these  purely  economic 
aspects  of  the  insurance  policy  and 
should  not  be  expected  to  look  to  the 
government  for  authorization  before 
deciding  whether  and  how  to  include 
such  terms.  In  deciding  not  to  Hst 
specifically  allowable  exclusions  in  part 
205,  the  CAB  stated: 

This  type  of  regulation  gives  the  airlines  and 
the  insurance  companies  a  flexible 
performance  standard,  instead  of  having  the 
policy  designed  in  detail  by  regulation. 
Bargaining  can  thus  take  place  to  fashion 
policies  to  meet  airlines'  needs  at  the  feast 
possible  cost.  (ER-1253.  46  FR  52577.  October 
27. 1981)  I 

Therefore,  insurers  and  carriers  would 
be  free  to  design  policies  which  include 
deductibles  and  combinations  of  self- 
insurance  and  commercial  insurance  to 
provide  catastrophic  coverage. 

We  have  seen  no  evidence  that 
earners  subject  to  part  205  have  been 
unable  to  obtain  affordable  liability 
insui'ance  because  that  rule  does  not 
authorize  exclusions,  and  we  do  not 


believe  that  the  elimination  of 
exclusions  for  air  taxi  operators  would 
result  in  unafTordable  coverage.  Based 
on  discussions  with  insurance 
representatives,  it  is  our  understanding 
that  insurance  costing  decisions  are 
based  on  an  overall  assessment  of  the 
risk  and  on  claim  experience.  Insurers  of 
carriers  subject  to  part  205  report  that  if. 
because  of  that  rule's  prohibition  on 
exclusions,  they  are  required  to  pay 
amounts  they  otherwise  would  not  have 
paid,  they  have  the  right  (as  provided  in 
5  205.6(a))  to  try  to  recover  from  carriers 
for  any  such  amounts  paid.  Thus, 
carriers  have  an  added  incentive  to 
avoid  accidents — to  prevent  an  increase 
in  insurance  premiums  or  a  payout  of 
assets  to  the  insurer  for  claims  paid.  We 
welcome  the  comments  of  air  taxi 
operators  and  insurers  on  these  matters. 

The  other  substantive  change 
proposed  to  be  made  to  the  part  298 
insurance  regulations — to  make  air  taxi 
operators  subject  to  the  cargo  liability 
disclosure  provisions  of  S  205.8 — would 
mean  that  an  air  taxi  operator  engaged 
in  cargo  transport  would,  like  other 
direct  air  cargo  carriers,  be  required  to 
disclose  to  shippers  whether  it  has  cargo 
liability  insurance,  and  any  limit  on  its 
liability,  such  as  a  per-pound  amount, 
that  it  imposes  on  the  shippers.  Such 
disclosure  would  be  required  to  be  made 
on  airwaybills  and  rate  sheets,  the 
documents  most  likely  looked  at  by 
shippers  either  before  the  shipping 
decision  is  made  or  when  the  shipment 
is  given  to  the  carrier.  Such  information 
is  critical  to  enable  a  shipper  to  make  an 
informed  decision  on  whether  to  ship  on 
a  certain  carrier  and  whether  to 
purchase  additional  insurance.  The  need 
for  requiring  disclosure  of  this 
information  is  heightened  by  the  fact 
that  cargo  carriers  are  not  required  by 
the  Department  to  have  cargo  insurance. 

Part  205  would  also  be  revised  by 
replacing  obsolete  references  to  CAB 
organizations  and  forms  with 
corresponding  references  to  Department 
offices  and  forms.  In  addition,  the 
instruction  in  §5  205.4(c)  and  205.7(a) 
that  commuter  air  carriers  operating  in 
Alaska  should  file  insurance  certificates 
with  the  Department's  Alaska  Field 
OfHce  would  be  eliminated.  The 
insurance  records  for  commuter  carriers 
should  be  located  in  the  Department's 
Office  of  Aviation  Analysis,  where 
commuter  fitness  and  registration  files 
are  maintained.  However,  the  two 
sections  would  direct  air  taxi  operators 
conducting  business  in  Alaska  to  file 
their  insurance  certificates  with  the 
Department's  Alaska  Field  Office,  where 
air  taxi  registration  files  are  located. 
In  Part  206— Certificates  of  Public 
Convenience  and  Necessity:  Special 


Authorizations,  the  words  "and 
Exemptions"  would  be  added  at  the  end 
of  the  title  of  the  Part.  Section  206.2— 
Omission  of  stop  at  route  junction  points 
would  be  removed.  This  rule  was  made 
obsolete  by  the  Airline  Deregulation 
Act's  elimination  of  domestic  airline 
routie  regulation.  In  its  place, 
redesignated  as  S  206.2.  we  propose 
relocating  the  provision  contained  in 
Part  231— Exemption  firom  Schedule 
Filing,  which  relieves  all  air  carriers 
from  the  need  to  comply  with  the 
statutory  requirement  contained  in 
section  405(b)  of  the  Act  to  periodically 
file  copies  of  their  flight  schedules.  Since 
part  231  contains  no  other  provisions, 
that  part  would  then  be  removed. 

Section  206.3— Transportation  of 
newspersons  by  all-cargo  carriers  would 
be  revised  by  combining  into  one 
paragraph  the  introductory  text  and 
paragraph  (a)  and  removing  current 
paragraphs  (b)  and  (c).  The  latter  two 
paragraphs  stipulate  the  fair  level  to  be 
charged  newspersons  transported  by  all- 
cargo  carriers  and  direct  such  carriers  to 
file  information  concerning  the  identity 
of  such  newspersons,  the  routes  over 
which  they  were  transported,  and  the 
fares  charged.  The  Department  no  longer 
has  a  regulatory  need  for  this 
information;  however,  if  the  carrier  so 
desires,  it  may  include  such  fare  data  in 
the  unpublished  fares  portion  of  its  tariff 
filing. 

We  propose  relocating,  to  new  S  206.4, 
and  restructuring  Uie  provisions 
contained  in  Part  288— Exemption  of  Air 
Carriers  for  Military  Transportation, 
which  exempts  air  carriers  providing 
charter  or  scheduled  air  service  under 
contract  to  the  Department  of  Defense 
from  the  tariff  filing  and  certain  charter 
payments  requirements  of  the  Act  and 
the  Department's  regulations. 

In  the  years  since  Subpart  I— Air  Taxi 
Operations  by  Certificated  Carriers  of 
Part  298— Exemption  for  Air  Taxi 
Operations  was  adopted  in  1982.  various 
of  its  provisions  have-been  made 
obsolete  by  legislative  and  regulatory 
'  changes.  We  propose  to  bring  these 
rules  up  to  date  and  to  transfer  them  to 
part  206  where  other  rules  on 
exemptions  applicable  to  certificated 
carriers  are  located. 

A  new  section.  S  206.5— Small  aircrafi 
operations  by  certificated  carriers, 
would^^place  subpart  I  of  part  298.  The 
current  language  in  {  298.90  describing 
under  what  conditions  a  certificated 
carrier  is  operating  imder  part  298  or 
pursuant  to  its  certificate  is  confusing 
and  would  be  revised  in  new  S  206.5  to 
state  that  certificated  carriers,  when 
operating  with  small  aircraft,  are 
exempt  from  the  requirements  of  the  Act 
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as  set  forth  in  that  section,  as  if  their 
operations  were  air  taxi  operations. 
More  spedfically.  when  (^iterating 
small  aircraft,  certificated  carriers  are 
exempt  from  the  sections  of  the  Act  that 
are  set  forth  in  part  298  Subpart  B — 
Exemptions,  exc^t  section  407,  which 
authorizes  the  Deftartment  to  require 
carriers  to  file  reports  and  submit  to 
inspection  of  their  accounts  and 
property.  Section  206.5  would  also 
provide  that  certificated  carriers 
operating  smaU  aircraft  would  continue 
to  be  subject  to  the  following  rules: 

— Section  298.30,  requiring  public 
notification  of  the  carrier's  policy 
regarding  baggage  fa'ability  and  denied 
boarding  compensation  in  accordance 
with  the  terms  of  i  254.5; 

— Section  298.38,  concerning  the  bonding 
or  escrow  requirements  to  be  met  in 
connection  with  Public  Charter 
operations  nndc»-  part  380; 

— Subpart  F  of  part  298,  which  sets  forth 
the  reporting  requirements  for  smaD 
certificated  carriers  and  commuter  air 
carriers  (however,  any  certificated 
carrier  that  conducts  operations  with 
at  least  oae  large  aircraft  is  subject  to 
the  reporting  requirements  of  part  241 
for  all  of  its  aircraft  operations);  and 

— Subpart  H  of  part  290,  which  provides 
that  violations  of  any  provisions  of 
the  Act  or  any  rules  or  orders  issued 
pursuant  to  the  Act  may  subject  the 
violator  to  enfwcement  proceedings. 

New  9  206.5  would  also  state  that 
certiHcated  (iterators  of  small  aircraft 
are  subject  to  the  rules  in  part  215  on  the 
use  and  change  of  air  carrier  names 
instead  of  the  rules  pertaining  to  this 
subject  in  i  298.36.  and  to  certain  tariff 
filing  requirements  for  operations 
conducted  in  foreign  air  transportation. 

Since  the  rules  concerning  air  taxi 
liability  insurance  are  being  relocated  to 
part  205,  subpart  E  of  part  298  is  being 
removed. 

The  provisions  of  subpart  I  not 
transferred  to  part  206  are  also  being 
removed;  specifically, 

—Section  298.90(a)  and  (c).  which 
CMitain  obsolete  jHovisiotis; 

—Section  298.93(a),  regarding  tariff  filing 
requirements  for  interstate  and 
overseas  air  transportation.  Tariffs 
are  no  longer  required  to  be  filed  such 
air  transportation; 

— Section  298.94,  requiring  a  90-day 
advance  notice  to  be  filed  by  a 
commuter  carrier  that  is  proposing  to 
modify,  suspend,  or  terminate  its 
portion  of  a  joint  service  agreement 
with  a  certificated  carrier.  With  the 
deregulation  of  domestic  air 
transportation,  this  provision  is 
unnecessary; 


— Section  298.97,  stating  that  the 
limitations  oo  the  carriage  of  mail  by 
air  taxi  operators  in  1 288.35  are 
applicable  to  certificated  carriers  only 
when  operating  unsll  aircraft,  is 
outdatcxl;  and 

— Section  298,100,  wluch  contains  an 
obsolete  provision  authorizing 
certificated  carrier  operating  small 
aircraft  to  comply  with  the  insurance 
requirements  of  subpart  E  of  part  298 
until  the  newly  adopted  part  205 
insurance  rules  became  effective. 

(Note:  Additional  dhangn  being  propoaed 
in  part  298,  which  are  not  specifically  elated 
to  GcrtifiGated  carriers  cnndarttag  operations 
with  small  aircraft  ore  ditcossed  lieiow.) 

The  changes  proposed  to  Part  232 — 
Transportation  of  Mail,  Review  of 
Orders  of  Postmaster  General  are  only 
to  eliminate  references  to  the  Civil 
Aeronautics  Board. 

Part  235— Reinvestment  of  Gains 
Derived  bom  the  Sale  or  Other 
Disposition  of  Flight  Equipment  would 
be  removed.  This  part  provides, 
pursuant  to  secticHi  406(d)  of  the  Act, 
that  if  gains  derived  by  an  air  carrier 
from  the  sale  or  other  dis]y>8ition  of 
flight  equipment  are  reinvested  in  flight 
equipment  such  gains  will  not  be 
omsidered  by  the  Board  in  determining 
he  carrier's  need  for  compensation  for 
the  carriage  of  U.S.  mail.  Section  406(d) 
ceased  to  be  effective  with  the  sunset  of 
the  CAB  on  December  31, 1964: 
therefore,  part  235  is  now  moot 

We  propose  relocating  and 
restructuring  the  provisions  contained  in 
Part  263 — Participation  of  Air  Carrier 
Associations  in  Board  Proceedings, 
which  sets  forth  the  conditions  under 
which  air  carrier  associations  may 
participate  ia  aviation  proceedings.  This 
rule,  to  be  redesignated  1 302.101,  would 
be  placed  amid  odier  rales  relating  to 
parties  to  aviation  proceedings. 

Part  292 — Classification  and 
Exemption  of  Alaskan  Air  Carriers 
would  be  removed.  In  conjunction  with 
the  elimination  of  domestic  route 
regulation,  the  separate  classification  of 
Alaskan  Air  carriers  was  abolished. 
Therefore,  the  provisions  of  part  292  are 
now  moot. 

In  9  294.2(i)  of  Part  294— Canadian 
Charter  Air  Taxi  Operators,  the 
definitions  at  "small  aircraft"  would  be 
amended  to  eliminate  the  word 
"both^and  change  the  word  "and"  to 
"aad/of  in  order  to  make  the  definition 
consistent  with  the  1974  U.Si-Canada 
Non-scheduled  Air  Services  Agreement. 

Section  296.3  of  Part  296 — Imfirect  Air 
Transportation  of  Pr<iq}erty  would  be 
amended  by  correcting  references  to  the 
CA& 


In  Part  297— Foreign  Air  Freight 
Forwarders  and  Foreign  Cooperative 
Shippers  Associations,  the 
typographical  error  in 
9  297.10(a)(5)  "intersUte"  would  be 
corrected  to  "interstate".  Also,  in 
9  9  297.3  (a)  and  (b),  the  definitions  of  a 
"foreign  air  fieigbt  forwarder"  and  a 
"foreign  cooperative  shippers 
association"  would  be  amended  to 
eliminate  the  reference  to  registration 
under  part  296.  Part  296  does  not  require 
U.S.  indirect  cargo  carriers  to  register 
with  the  Department. 

Part  296— Exemptions  for  Air  Taxi 
Operators  (9  298J2(fl)  classifies  a 
commuter  air  carrier  as  an  air  taxi 
operator  that  performs  scheduled 
passenger  service.  In  order  to  make  it 
more  apparent  that  the  part  296 
exemptions  apply  to  commuter  air 
carriers,  we  propose  to  add  the  phrase 
"commuter  air  carriers"  each  time  the 
term  "air  tax  operators"  appears  in  part 
298,  except  for  those  few  instances 
which  clearly  do  not  refer  to  schedided 
passenger  carriers. 

The  typographical  error  in  9  298.2(f) 
"tips"  would  be  corrected  to  "trips". 

Section  9  298.21(d)  would  be  revised 
to  eliminate  the  provision  allowing 
commuter  air  carriers  that  had  been 
providing  scheduled  passenger  service 
to  an  eligible  point  prior  to  February  25, 
1981,  to  continue  to  provide  such  service 
until  their  fitness  has  been  determined; 
all  such  commuter  carriers  have  now 
undergone  fitness  determinations. 

Section  296.34  prohibits  an  air  taxi 
operator  fi*om  offering  air  transportation 
in  Alaska  or  between  Alaska  and 
Canada  unless  it  also  holds  authority 
from  the  State  of  Alaska.  However, 
Alaska  State  regulation  of 
transportation  ended  in  March  1965  with 
the  sunset  of  the  Alaska  Transportation 
Commission  pursuant  to  a  State 
referendum;  thus,  9  298.34  is  no  longer 
pertinent. 

In  §  298.35,  which  prohibits  the 
carriage  of  mail  by  air  taxi  operators 
except  under  a  contract  with  the  Postal 
Service,  the  sections  of  the  Postal 
Reorganization  Act  cited  are  outdated 
and  are  being  changed;  and  paragraphs 
(a)  and  (b)  of  the  section,  which  make  a 
distinction  between  air  taxi  operators 
that  in  1973  were  authorized  to  carry 
mail  under  temporary  of  final  mail  rates, 
are  obsolete  and  are  being  removed. 

In  9  298.36.  the  term  "air  carrier 
operating  certificate,"  referring  to  the 
FAiVissued  document  authorizing  a 
company  to  engage  in  air  carrier 
operations,  is  being  revised  to  "air 
carrier  certificate,"  to  reflect  current 
FAA  terminology.  Also,  a  new 
paragn^ih  (c]  would  be  added  to 
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S  298.36  stating  that  commuter  air 
carriers  are  subject  to  the  requirements 
of  part  215  with  regard  to  the  use  and 
change  of  air  carrier  names.  (Current 
paragraph  (c)  of  §  298.36  would  be 
redesignated  as  paragraph  (d).) 

In  addition,  a  majority  of  sections  in 
part  298  would  be  revised  by  replacing 
obsolete  references  to  CAB 
organizations  and  forms  with  references 
to  Department  organizations  and  forms. 

In  Part  372— Overseas  Military 
Personnel  Charters.  SS  372.20  and 
372.30(a)  footnote  3  would  be  revised  by 
deleting  obsolete  references  to  air 
carriers  that  were  engaging  in  overseas 
military  personnel  charter  operations  on 
August  27. 1971.  but  whose  applications 
for  operating  authorization  had  not  been 
acted  upon. 

The  reference  to  appendix  B 
contained  in  S  372.24(c)  and  footnote  1 
thereto,  would  be  replaced  with  a 
reference  to  appendix  A.  The  footnote 
sequence  wodd  then  be  corrected  in 
S§  372.28  and  372.30(a)(13). 

At  the  end  of  part  37Z  a  new 
appendix  A.  overseas  military  personnel 
charter  operator  surety  bond,  would  be 
added,  as  shown  in  the  amended  rule 
below. 

In  Part  380— Public  Charters,  in  order 
to  make  it  more  apparent  that  the 
"direct  air  carrier"  classification 
includes  commuter  air  cfirriers,  we 
propose  to  add  the  phrase  "commuter 
air  carrier"  after  "air  taxi  operator"  in 
both  9  380.2  and  S  380.11. 

Paragraph  (b)  of  S  380.10(b)— Public 
Charter  general  requirements  would  be 
amended  to  make  the  Public  Charter 
rules  applicable  to  whole  plane  charters 
'  where  the  aircraft  has  less  than  20  seats. 
Section  380.19— Old-rule  charters  is 
being  deleted.  This  section  refers  to 
charter  rules  that  were  revoked  in  1979. 
Section  380.28(a]  would  be  revised  to 
require  charter  operators  to  file  an 
original  plus  two  copies  of  each  charter 
prospectus  with  the  Department  instead 
of  an  original  plus  one  copy  as  the  rule 
currently  states.  The  additional  copy  is 
•  needed  by  staff  for  computerizing 
charter  operator  data. 

The  text  of  appendix  A  to  part  380. 
statement  of  Public  Charter  operator 
surety  bond,  would  be  revised  as  shown 
in  the  amended  rule  below.  Appendices 
■   U.  C.  D.  and  F  would  be  replaced  by 
OST  Forms  4532, 4533.  4534,  and  4535, 
respectively.  Appendix  E,  Public  Charter 
Operator's  Surely  Trust  Agreement, 
would  be  redesignated  appendix  B.  In 
addition,  under  die  present  wording  of 
the  Agreement,  charter  participants  who 
had  not  signed  an  operator-participant 
contract  could  be  considered  as  not 
contractually  bound  to  participate  in  the 
charter.  They  could,  consequentiy.  not 


be  considered  as  beneficiaries  of  the 
trust  created  by  the  agreement.  To 
correct  this  possible  loophole,  the 
wording  of  the  first  requirement  for 
"Beneficiaries"  is  being  revised. 

Part  384 — Statement  of  Organization. 
Delegation  of  Authority,  and 
Availability  of  Records  and  Information, 
which  contains  a  general  description  of 
the  CAB,  is  obsolete  and  may  be 
removed.  Information  concerning 
availability  of  Department  records  and 
information  and  delegation  of  authority 
to  Department  staff  is  treated  in  parts 
310  and  385,  respectively.  Similarly,  the 
material  describing  the  functioning  of 
the  Board  during  the  national  emergency 
in  Part  387 — Organization  and 
Operation  during  Emergency  Conditions 
is  obsolete  and  would  be  removed. 

In  Part  399— Statements  of  General 
Policy,  9  399.110(e),  which  was  adopted 
in  1979,  states  Uiat  the  Board  was  then 
adopting  existing  state  insurance  and 
bonding  requirements  for  air  carriers 
imtil  it  had  determined  the  need  for 
federal  regulation  in  those  areas.  Since 
the  Board  developed  regulations  for  air 
carrier  insurance  and  bonding  several 
years  ago,  and  since  these  rules  were 
subsequently  adopted  by  the 
Department,  there  is  no  longer  a  need 
for  this  section  and  it  is  being  removed. 

Economic  Impacts 

This  proposed  rulemaking  has  been 
reviewed  under  Executive  Order  12291 
tmd  it  has  been  determined  that  this  is 
not  a  major  rule.  It  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  There  will  be  no 
increase  in  production  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  govertunents, 
agencies  or  geographic  regions. 
Furthermore,  the  proposed  amendments 
would  not  adversely  affect  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets.  No  regulatory  evaluation  is 
required  because  adoption  of  the 
amendments  would  result  in  minimal 
economic  costs.  The  proposed 
amendments  are  not  significant  under 
the  Department's  Regulatory  Policies 
and  Procedures,  dated  February  28, 
1979,  because  they  do  not  involve 
important  Departmental  policies;  rather, 
they  are  being  made  solely  for  the 
piuposes  of  eliminating  or  correcting 
obsolete  requirements  and  reorganizing 
the  presentation  of  the  regulations  used 
by  the  Department  to  administer  its  air 
carrier  economic  regulatory  functions. 

For  purposes  of  its  aviation  economic 
regulations.  Departmental  policy 
categorizes  air  carriers  operating  small 


aircraft  (60  seats  or  less  or  18.000 
pounds  maximum  payload  or  less)  in 
strictiy  domestic  service  as  small 
entities  for  purposes  of  the  Regulatory 
Flexibility  Act.  I  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  ability  of  such  entities  to 
engage  in  air  carrier  operations 
essentially  will  be  unaffected  by  the 
proposed  regulation  amendments. 

The  Department  has  considered  the 
implications  of  this  proposed  action 
under  the  requirements  of  Executive 
Order  12612.  Federalism,  and  has 
determined  that  the  preparation  of  a 
Federalism  Assessment  is  not 
warranted.  The  rule  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  Various  levels  of  government. 

The  reporting  and  recordkeeping 
requirement  associated  with  this  rule  is 
being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C.  chapter  35 
under  DOT  No.:  3564;  OMB  No.:  2106- 
0030;  Administration:  Department  of 
Transportation.  Office  of  the  Secretary; 
Title:  Aviation  Economic  Rules; 
Proposed  Use  of  Information:  To 
determine  that  air  carriers  possess 
appropriate  levels  of  aircraft  accident 
liability  insurance;  Frequency:  On 
occasion;  Burden  Estimate:  2,809  hours; 
Respondents:  U.S.  air  carriers,  and 
charter  operators;  Form(s):  OST  Forms 
6410  and  6411;  Avemge  Burden  Hours 
per  Respondent  0.65  hours.  For  further 
information  contact:  The  Information 
Requirements  Division,  M-34.  Office  of 
the  Secretary  of  Transportation,  400 
SevenUi  Street  SW.,  Washington.  DC 
20590.  Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to:  Office  of 
Management  and  Budget  Office  of 
Information  and  Regulatory  Affairs. 
New  Executive  Office  Building. 
Washington.  DC  20503.  Attention:  Desk 
Officer  for  OST.  It  is  requested  that 
comments  sent  to  OMB  also  be  sent  to 
the  OST  ndemaking  docket  for  this 
proposed  action. 

List  of  Subjects 

14  CFR  Part  200 

Air  transportation. 

14  CFR  Part  203 

Ail  carriers.  Air  transportation. 
Foreign  relations.  Insurance,  Reporting 
and  recordkeeping  requirements. 
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ii. 


14  CFR  Part  205 

Air  carriers.  Freight.  Insurance. 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  206 

Air  carriers.  Emergency  medical 
services.  News  media. 

U  CFR  Part  231 

Air  carriers.  Postal  Service. 

14  CFR  Part  232 

Administrative  practice  and 
procedure.  Air  carriers,  Postal  Service. 

14  CFR  Part  235 

Air  carriers.  Aircraft,  Income  taxes. 

14  CFR  Part  263 

Administrative  practice  and 
procedure.  Air  carriers. 

14  CFR  Part  288 

Charter  flights,  Military  air 
transportation. 

14  CFR  Part  292 

Air  carriers.  Alaska. 

14  CFR  Part  294 

Air  taxis.  Canada,  Charter  flights, 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Parts  296  and  297 

Air  carriers.  Freight  forwarders. 

14  CFR  Part  298 

Air  taxis,  Alaska,  Canada,  Insurance, 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  302 

Administrative  practice  and 
procedure.  Air  carriers.  Postal  Service. 

14  CFR  Part  372 

Charter  flights.  Military  air 
transportation.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

14  CFR  Part  380 

Charter  flights,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

14  CFR  Part  384 

Freedom  of  information,  Organization 
and  functions  (Government  agencies). 

14  CFR  Part  387 

Civil  defense.  Organization  and 
functions  (Government  agencies). 

14  CFR  Part  399 

Administrative  practice  and 
procedure,  Air  carriers.  Air  rates  and 


fares.  Air  taxis.  Consumer  protection, 
Small  businesses. 

Proposed  Rule 

For  the  reasons  set  out'in  the 
preamble,  title  14,  chapter  II  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

1.  Part  200  is  revised  to  read  as 
follows: 

PART  200— DEFINITIONS  AND 
INSTRUCTIONS 

3GC* 

200.1  Terms  and  DeHnitions. 

200.2  Instructions. 

Authority:  49  U.S.C.  1324, 1371, 1373. 1374, 
1377, 1378, 1379. 1381, 1382, 1383. 1384, 1385. 
1387, 1482. 

§  200.1    Tennt  and  definition*. 

Unless  otherwise  specifically  stated, 
words  and  phrases  other  than  those 
listed  in  this  section  have  the  meaning 
defined  in  the  Act. 

(a)  Board  or  CAB  means  the  Civil 
Aeronautics  Board. 

(b)  Department  or  ZJOT*  means  the 
Department  of  Transportation. 

(c)  Act  means  the  Federal  Aviation 
Act  of  1958,  as  amended. 

(d)  Section  refers  to  a  section  of  the 
Act  or  a  section  of  the  regulations  in  this 
chapter,  as  indicated  by  the  context.  The 
terms  this  section,  pursuant  to  this 
section,  in  accordance  with  the 
provisions  of  this  section,  and  words  of 
similar  import  when  used  in  this  chapter 
refer  to  the  section  of  this  subchapter  in 
which  such  terms  appear. 

(e)  Rule,  regulation,  and  order  refer  to 
the  rules,  regulations,  and  orders 
prescribed  by  the  Board  or  the 
Department  pursuant  to  the  Act. 

§200,2    Instructiont. 

The  regulations  of  the  Department 
may  be  cited  by  section  numbers.  For 
example,  this  regulation  may  be  cited  as 
"§  200.2  of  the  Aviation  Economic 
Regulations."  The  sections  contained  in 
the  Rules  of  Practices  may  also  be  cited 
by  appropriate  rule  numbers.  (See 
§  302.2  of  this  chapter.)  For  example,  14 
CFR  302.10  may  be  cited  as  "rule  10  of 
the  Rules  of  Practice." 

PART203-[AMENDED] 

2.  The  authority  citation  for  part  203  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1301, 1324, 1371. 1372, 
1373, 1374, 1377, 1378, 1381, 1386. 1387, 1388. 
1389. 

§9203.1.203.4,2033    [Amended] 

3.  In  SS  203.1.  203.4(a).  and  203.5. 
remove  the  word  "CAB". 

4.  Section  203.3  is  revised  to  read  as 
follows: 


§  203.3    FiHng  requtremente  for  adherence 
to  Montreal  Agreentent. 

All  direct  U.S.  and  foreign  air  carriers 
shall  have  and  maintain  in  effect  and  on 
file  in  the  Department's  Documentary 
Services  Division  (Docket  17325)  on  OST 
Form  4523  a  signed  counterpart  to 
Agreement  18900,  an  agreement  relating 
to  liability  limitations  of  the  Warsaw 
Convention  and  Hague  Protocol 
approved  by  CAB  Order  E-23680,  dated 
May  13, 1966  (the  Montreal  Agreement), 
and  a  signed  counterpart  of  any 
amendment  or  amendments  to  such 
Agreement  that  may  be  approved  by  the 
Department  and  to  which  the  air  carrier 
or  foreign  air  carrier  becomes  a  party. 
U.S.  air  taxi  operators  registering  under 
part  298  of  this  chapter  and  Canadian 
charter  air  taxi  operators  registering 
under  part  294  of  this  chapter  may 
comply  with  this  requirement  by  filing 
completed  OST  Forms  4507  and  4523, 
respectively,  with  the  Department's 
Office  of  Aviation  Analysis.  Copies  of 
these  forms  can  be  obtained  from  the 
Office  of  Aviation  Analysis,  Regulatory 
Analysis  Division.  (Approved  by  the 
Office  of  Management  and  Budget  under 
control  number  3024-0064). 

§203.4    [Amended) 

5.  In  S  203.4(a),  remove  the  words 
"Board's  Tariff"  and  add,  in  their  place, 
the  words  "Department's  Tariffs". 

§203.5   [Amended] 

6.  In  §  203.5,  remove  the  word  "Board" 
and  add,  in  its  place,  the  word 
"Department". 

PART205-(AMENDED] 

7.  The  authority  citation  for  part  205  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1324. 1371, 1372.  1388, 
1388, 1389. 

§§205.1.205.3,205.6.205.7    [Amended] 

8.  In  S§  205.1. 20S.3(a),  205.3(e). 
205.6(a),  205.6(b)(2)— only  where  it 
appears  the  second  time,  205.7(a),  and 
205.7(b),  remove  the  word  "Board"  and 
add,  in  its  place,  the  word 
"Department". 

§205.1    [Amended] 

9.  In  §  205.1.  remove  the  word 
"certain";  and,  after  the  word  "foreign" 
where  it  appears  the  second  time  in  the 
section,  add  the  word  "direct". 

10.  Section  205.2  is  revised  to  read  as 
follows: 


§205.2 

These  rules  apply  to  all  U.S.  direct  air 
carriers,  including  commuter  air  carriers 
and  air  taxi  operators  as  defined  in 
S  298.2  of  this  chapter,  and  foreign  direci 
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air  carriers,  including  Canadian  charter 
air  taxi  operators  as  defined  in  t  294.2(c) 
of  this  chapter. 


920S.S    (AiMndwl] 

11.  In  the  third  sentence  of  S  205.3(a). 
remove  the  words  "self-insurance  plan" 
and  add.  in  their  place,  the  words 
"complete  plan  for  self-insurance";  in 
the  fourth  sentence  of  S  205.3(a),  remove 
the  words  "summary  of  and  add,  in 
their  place,  the  words  "a  summary  of  the 
complete". 

12.  Sections  205.4  and  205.S  are 
revised  to  read  as  follows: 

S20S.4    Flllnoef*vid«nc«of  Inaurance. 

(a)  A  U.S.  or  foreign  air  carrier  shall 
file  a  certificate  of  insurance  or  a 
complete  plan  for  self-insurance  with 
the  Department's  Office  of  Aviation 
Analysis.  Each  carrier  shall  ensure  that 
the  evidence  of  aircraft  accident  liability 
coverage  filed  with  the  Department  is 
correct  at  all  times.  The  Department  will 
normally  notify  the  carrier  within  20 
days  of  receipt  if  the  certificate  or  plan 
does  not  meet  the  requirements  of  this 
part  The  two  Certificates  of  Insurance 
(OST  Form  6410  for  U.S.  air  carriers, 
including  commuter  air  carriers  and  air 
taxi  operators,  and  OST  Form  6411  for 
foreign  air  carriers,  including  Canadian 
charter  air  taxi  operators)  are  available 
from  the  Office  of  Aviation  Analysis. 
The  Department  may  return  the 
certificate  or  self-insurance  plan  to  the 
carrier  if  it  finds  for  good  cause  that 
such  plan  or  certificate  does  not  show 
adequate  evidence  of  insurance 
coverage  under  its  part. 

(b)  If  the  coverage  is  by  type  or  class 
of  aircraft  or  by  specific  aircraft, 
endorsements  that  add  previously 
unlisted  aircraft  or  aircraft  types  or 
classes  to  coverage,  or  that  delete  listed 
aircraft,  types,  or  classes  from  coverage, 
shall  be  filed  with  the  Department's 
Office  of  Aviation  Analysis  not  more 
than  30  days  after  the  effective  date  of 
the  endorsements.  Aircraft  shall  not  be 
listed  in  the  carrier's  operations 
specifications  with  the  FAA  and  shall 
not  be  operated  unless  liability 
insurance  coverage  is  in  force. 

(c)  When  the  insured  air  carrier  is  a 
U.S.  air  taxi  operator  operating  in  the 
State  of  Alaska,  certificates  and 
endorsonents  shall  be  filed  with  the 
Department's  Alaska  Field  Office.  222 
West  Seventh  Street  Box  27, 
Anchorage,  Alaska  99513. 

9  2053    MMfiMmi  coversQe. 

(a)  Insurance  contracts  and  self- 
insurance  plans  shall  provide  for 
payment  on  behalf  of  the  carrier,  within 
the  specific  limits  of  liability  in  this 
section,  of  all  sums  that  the  carrier  shall 


become  legally  obligated  to  pay  as 
damages,  excluding  any  deductible  in 
the  policy,  for  bodily  injury  to  or  death 
of  a  person,  or  for  damage  to  the 
property  of  others,  resulting  from  the 
carrier's  operation  or  maintensmce  of 
aircraft  in  air  transportation  provided 
under  its  authority  from  the 
Department. 

(b)  U.S.  and  foreign  direct  air  carriers, 
including  commuter  air  carriers  but 
excluding  U.S.  air  taxi  operators  and 
Canadian  charter  air  taxi  operators, 
shall  maintain  the  following  coverage: 

(1)  Third-party  aircraft  accident 
liability  coverage  for  bodily  injury  to  or 
death  of  persons,  including 
nonemployee  cargo  attendants,  other 
than  passengers,  and  for  damage  to 
property,  with  minimum  limits  of 
$300,000  for  any  one  person  in  any  one 
occurrence,  and  a  total  of  $20,000,000 
per  involved  aircraft  for  each 
occurrence,  except  that  for  aircraft  of 
not  more  than  60  seats  or  18,000  pounds 

'  maximum  payload  capacity,  carriers 
need  only  maintain  coverage  of 
$2,000,000  per  involved  aircraft  for  each 
occurrence. 

(2)  Any  such  carrier  providing  air 
transportation  for  passengers  shall  in 
addition  to  the  coverage  required  in 
paragraph  (b)(1)  of  this  section,  maintain 
aircraft  accident  liability  insurance 
coverage  for  bodily  injury  to  or  death  of 
aircraft  passengers,  with  minimum  limits 
of  $300,000  for  any  one  passenger,  and  a 
total  per  involved  aircraft  for  each 
occurrence  of  $300,000  times  75  percent 
of  the  number  of  passenger  seats 
installed  in  the  aircraft. 

(c)  U.S.  air  taxi  operators  registered 
under  Part  298  shall  maintain  the 
following  coverage: 

(1)  Third-party  aircraft  accident 
liability  coverage  for  bodily  injury  to  ol" 
death  of  persons,  including 
nonemployee  cargo  attendants,  other 
than  passengers,  with  minimum  limits 
of: 

(i)  $75,000  for  any  one  person  in  any 
one  occurence,  and  a  total  of  $300,000 
per  involved  aircraft  for  each 
occurrence,  and 

(ii)  A  limit  of  at  least  $100,000  for  each 
occurrence  for  loss  of  or  damage  to 
property. 

(2)  U.S.  air  taxi  operators  carrying 
passengers  in  air  transportation  shall,  in 
addition  to  the  coverage  required  in 
paragraph  (c)(l]  of  this  section,  maintain 
aircraft  accident  tiability  insurance 
coverage  for  bodily  injury  to  or  death  of 
aircraft  passengers,  with  minimum  limits 
of  $75,000  for  any  one  passenger,  and  a 
total  per  involved  aircraft  for  each 
occurrence  of  $300,000  times  75  percent 
of  the  number  of  passenger  seats 
installed  in  the  aircraft. 


(d)  Canadian  charter  air  taxi 
operators  registered  under  part  294  of 
this  chapter  shall  maintain  the  following 
coverage: 

(1)  Third-party  aircraft  accident 
liability  coverage  for  bodily  injury  to  or 
death  of  persons,  including 
nonemployee  cargo  attendants,  other 
than  passengers,  and  for  damage  to 
property, with  a  minimum  coverage  of 
$75,000  for  any  one  person  in  any  one 
occurrence,  and  a  total  of  $2,000,000  per 
involved  aircraft  for  each  occurrence, 
except  that  Canadfan  charter  air  taxi 
operators  operating  aircraft  of  more 
than  30  seats  or  7,500  pounds  maximum 
cargo  payload  capacity,  and  a  maximum 
authorized  takeoff  weight  on  wheels  not 
greater  than  35,000  pounds  shall 
maintain  coverage  for  those  aircraft  of 
$20,000,000  per  involved  aircraft  for  each 
occurrence. 

(2)  Canadian  charter  air  taxi  operators 
engaging  in  passenger  charter  air  service 
under  part  294  of  this  chapter  shall,  in    . 
addition  to  the  coverage  required  in 
paragraph  (d)(1)  of  this  section,  maintain 
aircraft  accident  liability  coverage  for 
bodily  injury  to  or  death  of  aircraft 
passengers,  with  a  minimum  coverage  of 
$75,000  for  any  one  passenger  and  a 
total  per  involved  aircraft  for  each 
occurrence  of  $75,000  times  75  percent  of 
the  total  number  of  passenger  seats 
installed  in  the  aircraft. 

(e)  Notwithstanding  paragraphs  (b). 
(c)  and  (d)  of  this  section,  the  carrier 
may  be  insured  for  a  combined  single 
limit  of  liabibty  for  each  occurrence.  The 
combined  single-limit  coverage  must  be 
not  less  than  the  combined  required 
minimums  for  bodily  injury  and  property 
damage  coverage  plus,  if  the  aircraft  is 
used  in  passenger  service,  the  required 
total  passenger  coverages  stipulated  in 
paragraph  (b)  of  this  section  for  U.S.  and 
foreign  direct  air  carriers  and  commuter^ 
carriers,  paragraph  (c)  of  this  section  for 
U.S.  air  taxi  operators,  or  paragraph  (d) 
of  this  section  for  Canadian  charter  air 
taxi  operators.'  The  single-limit  liability 
policy  for  the  required  aircraft  accident 
liability  coverage  may  be  provided  by  a 
single  policy  or  by  a  combination  of 
primary  andexcess  policies. 

(f)  The  liability  coverage  shall  not  be 
contingent  upon  the  financial  condition, 
solvency,  or  freedom  from  bankruptcy  of 


■  For  example:  The  minbnuin  single  limit  of 
liability  acceptable  for  an  aircraft  in  air  taxi 
patienger  tervice  with  16  passenger  seats  would  be 
computed  an  the  batte  of  iinits  set  forth  in 
paragraph  (c)  ••  feUowK  IS  x  .7S  eqiials  12;  12  X 
$75,000  equals  $800,000: 9B0O.00O  plus  $300,000 
(nonpassenger  liability  per  occurrence)  plus 
$100,000  (property  damage  per  occurrence)  equals 
$1,300,000.  Tha  tatlar  anount  is  the  minimum  in 
which  a  aiagie-liBiit  liability  policy  may  be  written. 
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the  carrier.  The  limits  of  the  liability  for 
the  amounts  required  by  this  part  shall 
apply  separately  to  each  occurrence. 
Any  payment  made  under  the  policy  or 
plan  because  of  any  one  occurrence     " 
shall  not  reduce  the  coverage  for 
payment  of  other  damages  resulting 
from  any  other  occurrence.  ^ 


§205.6   [Amended] 

13.  In  §  205.6(b)(2),  remove  the  word 
"CAB". 


§205.7   [Amended! 

14.  In  §  205.7(a),  remove  the  words 
beginning  with  "Uie  Board's  Special 
Authorities  Division"  through  the  end  of 
the  first  sentence,  and  add,  in  their 
place,  the  words  "the  Department's 
Office  of  Aviation  Analysis  (or,  for 
Alaskan  air  taxi  operators,  to  the 
Department's  Alaska  Field  Of^ce), 
which  10-day  notice  period  shall  start  to 
run  from  the  date  such  notice  is  actually 
received  at  the  Department". 

15.  The  heading  of  part  206  is  revised 
to  read  as  follows: 

PART  206-CERTIFICATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY; 
SPECIAL  AUTHORIZATIONS  AND 
EXEMPTIONS 

16.  The  authority  citation  for  part  206 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1324. 1373, 1375. 1386. 
1396. 1551. 

17.  Section  206.2  is  revised  to  read  as 
follows: 

§206.2   Exemption  from  schedule  flling. 

All  air  carriers  are  hereby  exempted 
from  the  requirements  of  the  first 
sentence  of  section  405(b)  of  the  Act, 
which  provides  that  each  air  carrier 
must  periodically  provide  the 
Department  and  the  U.S.  Postal  Service 
a  listing  of  all  of  its  regularly  operated 
aircraft  schedules  and  schedule 
changes,  showing  for  each  schedule  the 
points  served  and  the  departure  and 
arrival  times. 

18.  Section  206.3  is  revised  to  read  as 
follows: 

§206.3   Transportation  of  newspersons  by 
all-cargo  carriers. 

Notwithstanding  the  provisions  of 
sections  401(a)  and  403  of  the  Act  and 
part  221  of  this  chapter,  an  air  carrier 
holding  a  certificate  of  public 
convenience  and  necessity  for  the 
transportation  of  only  property  and  mail 
may  provide  transportation  to  persons 
on  regularly  scheduled  cargo  flights  for 
the  purpose  of  collecting  data  for 
preparation  of  feature  news,  pictorial  or 
like  articles  provided  that  the 
transportation  is  limited  to  the  writer. 


journalist,  or  photographer  engaged  in 
the  preparation  of  data  for  use  in  feature 
news,  pictorial,  or  like  articles  which  are 
to  appear  in  newspapers  or  magazines, 
or  on  radio  or  television  programs  and 
which  will  publicize  the  regularly 
scheduled  cargo  operations  of  the 
carrier. 

19.  Section  206.4  is  added  to  read  as 
follows: 

§206.4    Exemption  Of  air  carriers  for 
military  transportation. 

Air  carriers  providing  air 
transportation  pursuant  to  a  contract 
with  the  Department  of  Defense  are 
hereby  exempted  from  section  403  of  the 
Act,  and  from  part  221,  §§  207.4  and 
208.32,  of  this  chapter,  with  respect  to 
those  services. 

20.  Section  206.5  is  added  to  read  as 
follows: 

§206.5    SmaN  aircraft  operations  l)y 


(a)  A  carrier  holding  an  effective 
certificate  issued  Under  section  401  of 
the  Act,  when  conducting  operations 
with  small  aircraft,  is  exempt  from  the 
requirements  of  the  Act  as  set  forth  in 
subpart  B  of  part  298  of  this  chapter, 
except  section  407  of  the  Act,  and  is 
subject  to  the  requirements  set  forth  in 
the  following  provisions  of  this  chapter 

(1)  Part  205,  with  the  minimum 
coverage  requirements  of  {  205.5(b), 

(2)  Part  215,  and 

(3)  Part  298,  subpart  D,  §9  298.30,  and 
298.38;  subpart  F;  and  subpart  H. 

(b)  If  a  certificated  carrier,  when 
conducting  operations  with  small 
aircraft,  provides  foreign  air 
transportation  that  includes  a  segment 
for  which  tariff  filing  is  required  and 
another  segment  for  which  tariff  filing  is 
not  required,  then  for  through  service 
over  that  routing  the  carrier  has  the 
option  of  niing  a  tariff  or  charging  the 
sum  of  the  applicable  local  rates,  fares, 
or  charges.  If  the  carrier  Hies  a  tariff  for 
through  service,  it  is  not  exempt  from 
section  403  or  section  404(b)  of  the  Act 
for  that  air  transportation. 

PART231-(REMOVED] 

21.  Part  231  is  removed. 

PART  232-{AMENDED] 

22.  The  authority  citation  for  part  232 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1324. 1375. 

§§232.1,232.2,232.3.232.4,232.5 
[Amended] 

23.  In  S  9  232.1(a),  232.1(b)(4).  232.2(a), 
232.3.  232.4(a).  232.4(c),  and  232.5(a), 
remove  the  word  "Board"  and  add,  in  its 


place,  the  word  "Department",  and  in 
9  232.1(b)(10,  remove  the  work  "CAB" 
and  add,  in  its  place,  the  word  "DOT'. 

PART235-[REMOVED] 

24.  Part  235  is  removed. 
PART  263-{REIIOVED] 

25.  Part  236  is  removed. 
PART  288-(REMOVED] 

26.  Part  288  is  removed.  ^ 
PART  292-{REIIOVEDl 

27.  Part  292  is  removed. 
PART  294-{AIIENOEO] 

28.  The  authority  citation  for  part  294 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  1324, 1386. 

29.  Throughout  part  294.  remove  the 
word  "Boai^"  and  add.  in  its  place,  the 
word  "Department";  remove  the  work 

'  "Board's"  and  add  in  its  place,  the  word 
"Department's;  remove  the  words  "Civil 
Aeronautics  Board"  and  add,  in  their 
place,  the  words  "Department  of 
Transportation";  and  remove  the  words 
"Civil  Aeronautics  Board's  and  add,  in 
their  place,  the  words  "Department  of 
Transportation's.". 

30.  Section  294.2(j)  is  revised  to  read 
as  follows: 

§294.2    Definitions. 


(j)  Small  aircraft  means  any  aircraft 
designed  to  have:  (1)  A  maximum 
passenger  capacity  of  not  more  than  30 
seats  or  a  maximum  payload  capacity  of 
not  more  than  7,500  pounds,  and/or  (2) 
A  maximum  authorized  takeoff  weight 
on  wheels  not  greater  than  35,000 
pounds. 

§§294.3,394.20,204.22    [Amended] 

31.  In  9  S  294.3(d),  294.20(b),  and 
294.22(a)(2),  remove  the  words  "CAB 
Form  263"  and  add,  in  its  place,  the 
words  "OST  Form  4523".      , 

§§294.3,294.22    [Amendsd] 

32.  In  9  9  294.3(d)  and  294.22(a)(2). 
remove  the  word  "CAB". 

§§294.20,294.21,294.22    [Amended] 

33.  In  9  294.20(b)  294.21.(d). 
294.21(e)(1).  294.22  introductory  text,  and 
294.22(a)  introductory  text,  remove  the 
words  "CAB  Form  294-A"  or  "Form  294- 
A"  and  add.  in  their  place,  the  words 
"OST  Form  4505"  or  "Form  4505 ". 

§294.20   [Amended] 

34.  In  9  294.20(b).  remove  the  words 
"Publications  Services  Division,- 
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Washington,  DC  20428*  and  add.  in  their 
place,  the  words  "Office  of  Aviation 
Analysis,  Regulatory  Analysis 
Division". 

§  294.20. 294,21, 2M.22    [Amended] 

35.  In  the  introductory  text  of 
§  S  294.20  and  294.22.  and  in 

§  §  294.21(b).  and  294.40.  remove  the 
words  "Bureau  of  International 
Aviation,  Regulatory  Affairs  Division" 
and  add,  in  their  place,  the  words 
"Office  of  Aviation  Analysis,  Regulatory 
Analysis  Division". 

S294J21    [Anwndtd] 

36.  In  §  294  21(e](l),  remove  the  words 
"Regulatory  Affairs  Division,  Bureau  of 
International  Aviation",  and  add.  in 
their  place,  the  words  "Office  of 
Aviation  Analysis.  Regulatory  Analysis 
Division". 

37.  In  S  294.30.  remove  the  word 
"both"  in  parHgraph  (b)  introductory 
text  and  revise  paragraph  (b](l)  and 
(b)(2)  to  read  as  follows: 

$294^0    Scope  of  service  and  equipment 
authortied. 


(b)  *  *  • 

(1)  a  maximum  passenger  capacity  of 
no  more  than  30  seats  or  a  maximum 
payload  capacity  of  no  more  than  7.500 
pounds,  and/or 

(2)  a  maximum  authorized  takeoff 
weight  on  wheels  not  greater  than  35.000 
pounds. 


§294^   [Amended] 

38.  In  S  294.33,  third  paragraph. 
remove  the  words  "Rochester  General 
Aviation  District  Office,  Rochester- 
Monroe  County  Airport"  and  add,  in 
their  place,  the  words  "Flight  Standards 
District  Office.  1  Airport  Way";  and,  in 
the  fourth  paragraph,  remove  the  words 
beginning  with  "Chief.  Flight 
Standards,"  ttirough  the  end  of  the 
sentence  and  add,  in  their  place,  the 
words  "Federal  Aviation 
Administration,  General  Aviation 
District  Office.  1801  land  Avenue  SW.. 
Renton,  Washington  98055."j 

§294,60   (Amended]  ' 

39.  In  S  294.60(a).  remove  the  words 
"by  filing  three  copies"  through  the  end 
of  the  sentence  and  add,  in  their  place, 
the  words  "in  writing  to  the  Office  of 
Aviation  Analysis.  Regulatory  Analysis 
Division." 

PART  296-[AMENOEO]      r 

40.  The  authority  citation  for  part  296 
is  revised  to  read  as  follows: 

Autbotitr  49  U.S.C.  1301. 1302. 1324. 1378. 
1379, 1386. 


41.  In  §  296.3.  remove  the  word 
"Board"  and  add.  in  its  place,  the  words 
"Department  of  Transportation  or  the 
Civil  Aeronautics  Board". 

§296.20    (Amended] 

42.  In  S  296.20.  remove  the  word 
"Board"  and  add,  in  its  place,  the  word 
"Department". 

PART  297-1  AMENDED! 

43.  The  authority  citation  for  part  297 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1324. 1386. 

44.  Throughout  part  297.  remove  the 
word  "Board"  and  add.  in  its  place,  the 
word  "Department";  remove  the  word 
"Board's"  and  add.  in  its  place,  the  word 
"Department's;  remove  the  words  "Civil 
Aeronautics  Board"  and  add,  in  their 
place,  the  words  "Department  of 
Transportation";  and  remove  the  words 
"Civil  Aeronautics  Board's"  and  add.  in 
their  place,  the  words  "Department  of 
Transportation's". 

§297,3    [Amended] 

45.  In  §  297.3(a)  and  297.3(b),  remove 
the  words  "air  freight  forwarder 
registered  under  part  296"  and  add  in 
their  place,  the  words  "indirect  cargo  air 
carrier  as  defined  in  part  296  of  this 
chapter". 

46.  In  S  297.3(c).  remove  the  word 
"Board"  and  add.  in  its  place,  the  words 
"Department  of  Transportation  or  the 
Civil  Aeronautics  Board". 

§297.10    [Amended] 

47.  In  i  297.10(a)(5),  the  word 
"interstate"  is  revised  to  read 
"interstate".  , 

§297.20    [Amended] 

48.  In  S  297.20(a),  remove  the  words 
"Director,  Bureau  of  International 
Aviation"  and  add.  in  their  place,  the 
words  "Director,  Office  of  Aviation 
Analysis'*. 

§§297^0.297.22.297,24    [Amended] 

49.  In  5  5  297.20(b).  297.22(a). 
297.24(a).  and  297.24(b),  remove  the 
words  "CAB  Form  297A"  or  "Form 
297A"  and  add,  in  their  place,  the  words 
"OST  Form  4506"  or  Form  4506". 

§  §  297.20, 297, 21, 297.24    [Amended] 

50.  In  §  §  294.20(b).  297.21.  and 
297.24(a),  remove  the  words  "Bureau  of 
International  Aviation.  Regulatory 
Affairs  Division"  and  add.  in  their  place, 
the  words  "Office  of  Aviation  Analysis. 
Regulatory  Analysis  Division". 

§297.20    [Amended] 

51.  In  §  297.20(b),  remove  the  words 
"Civil  Aeronautics  Board,  Publications 
Services  Division,  Washington,  DC 


20428"  and  add,  in  their  place,  the  words 
"Regulatory  Analysis  Division". 

PART  298— {AMENDED] 

52.  The  authority  citation  for  part  298 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1301, 1324. 1371. 1374. 
1377,  1386, 1388, 1389. 

53.  Throughout  part  298.  remove  the 
word  "Board"  (except  in  §  298.3(a)(2)) 
and  add.  in  its  place,  the  word 
"Department";  remove  the  word 
"Board's"  and  add.  in  its  place,  the  word 
"Department's";  remove  the  words 
"Civil  Aeronautics  Board"  (except 
where  they  occur  in  5  298.60(a))  and 
add,  in  their  place,  the  words 
"Department  of  Transportation";  and 
remove  the  words  "Civil  Aeronautics 
Board's"  (except  where  they  occur  in 

§  298.64(e))  and  add.  in  their  place,  the 
words  "Department  of 
Transportation's". 

§§298.11.290.21.290.31    [Amended] 

54.  In  the  heading  for  part  298,  the 
heading  for  S  298.21,  and  §  S  298.11 
introductory  text,  298.11(c)  introductory 
text.  298.30(a),  and  29a31,  after  the 
words  "air  taxi"  or  "air  taxi  operators", 
add  the  words  "and  commuter  air 
carrier"  or  "and  commuter  air  carriers". 

§  §  298.3, 298.4,  298.5,  298.1 1,  298.21, 
290.23,  290.24, 298.30.  290.35, 290.37, 
298.38    [Amended] 

55.  In  the  heading  for  §  298.5  and 
§  §  298.3.(b).  298.4.  298.5.  298.11(b). 
298.11(c)(3),  298.11(d),  298.21(b). 
298.21(c)(l){v),  298.21(c)(l)(vi),  298.23(a) 
introductory  text.  298.24  introductory 
text.  298.30(b),  298.35.  298.37,  and  298.3a 
after  the  words  "air  taxi  operator",  "air 
taxi  operators",  or  "air  taxi",  add  the 
words  "or  commuter  air  carrier"  or  "or 
commuter  air  carriers". 

56.  In  S  298.1,  the  last  sentence  is 
revised  to  read  as  follows: 

§290.1    AppUcabitttyofparL 

*  *  *  This  part  also  establishes 
reporting  requirements  for  commuter  air 
carriers  and  small  certificated  air 
carriers. 

§298.2    [Amended] 

57.  In  (  298J!(e-l),  remove  the  number 
"413"  and  add,  in  its  place,  the  number 
•418". 

58.  In  S  298.2(f),  the  word  "tips"  is 
revised  to  read  "trips". 

§290.3    [Amended] 

59.  In  S  296.3(a)(2).  remove  the  word 
"Board"  and  add.  in  its  place,  the  words 
"the  Department  or  the  CAB". 

60.  In  §  298.3(a)(4),  remove  the  words 
"Subpart  E  of  this  part"  and  add,  in  their 
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place,  the  words  'Tart  205  of  this 
chapter". 

§9298.3,298.11,298.21    [AnMfKledl 

61.  In  S  §  298.3(a](5}.  298.11(b)(2),  and 
298.21(c)(4)(iii),  remove  the  word  "CAB" 
where  it  occurs  in  "CAB  Agreement 
18900":  and  remove  the  words  "CAB 
Form  263"  and  add,  in  their  place,  the 
words  "OST  Form  4523". 

§§298^,296.21,299.23    [AnwndMI] 

62.  In  55  298.3(a)(5).  298.21(c)(1) 
introductory  text  and  footnote  6, 
298.21(c)(4).  and  298.23(b).  remove  the 
words  "CAB  Form  298-A "  or  "CAB 
Form  298-A  (Rev.)",  and  add.  in  their 
place,  the  words  "OST  Form  4507". 

§298.4    (Amended] 

63.  In  5  298.4.  remove  the  words 
"Secretary  of  the  Board"  and  add.  in 
their  place,  the  words  "Director,  Office 
of  Aviation  Analysis". 

§298.5    [Amended] 

04.  In  5  298.5.  remove  the  words  "On 
or  after  January  9, 1978,  any"  and  add,  in 
their  place  the  word  "Any". 

§298.11    lAmended]  ^ 

65.  In  5  298.11(b)(2),  remove  the  words 
"Subpart  G  of  this  part"  and  add,  in 
their  place,  the  words  "part  203  of  this 
chapter". 

66.  In  5  29B.ll(d],  before  the  words 
"air  carriers"^  where  they  appear  for  the 
first  time  in  the  paragraph,  add  the  word 
"certificated". 


§  298.2    lAaMfMletfj 

67.  In  5  29B.21(a),  remove  the  words 
"Director  of  the  Bureau  of  Pricing  and 
Domestic  Aviation"  and  add.  in  their 
place,  the  words  "Director,  Office  of 
Aviation  Anaty^s". 

68.  The  introductory  text  of  §  298.21(c) 
is  revised  to  read  as  follows: 

§  298.21    Filing  for  registration  by  air  taxi 
operator*  and  commuter  air  carrier*. 


(c)  Re^tration  by  all  commuter  air 
carriers,  and  by  those  air  taxi  operators 
with  a  maihng  address  in  any  U.S.  State 
or  Territory  except  Alaska,  shall  be 
accomplished  by  filing  with  the 
Department's  Office  of  Aviation 
Analysis  (or  with  the  Department's 
Alaska  Aviation  Field  Office.  222  West 
Seventh  Street  Box  27.  Anchorage. 
Alaska  99513.  forair  taxi  operators  that 
are  not  also  commuter  air  carriers  and 
that  have  a  mailing  address  in  the  State 
of  Alaska)  the  fbllolving: 


§298.21    [AmeiMSed] 

69.  In  I  298.21(c)(1)  introductory  text, 
remove  the  words  "  "Air  Taxi  Curator 


and  Conunuter  Air  Carrier  Registration 
and  Amendments  Under  Part  298  of  the 
Economic  Regulations  of  the  Civil 
Aeronautics  Board"  ". 

70.  In  55  298.21(c)(1)  footnote  6  and 
298.21(c)(4).  remove  the  words 
"Publication*  Services  Section.  Civil 
Aeronautics  Board.  Washington.  DC 
20428"  or  "Publications  Services 
Division,  Civil  Aeronautics  Board, 
Washington.  DC  20428"  and  add.  in  their 
place,  the  words,  "Office  of  Aviation 
Analysis,  Regulatory  Analysis 
Division". 

71.  In  5  298.21(c)(2).  remove  the  word 
"5  298.41(b)"  and  add.  in  ito  place,  the 

words  "part  205  of  this  chapter". 

72.  Section  296.21(d)  is  revised  to  read 
as  follows: 

§298.21    Fling  for  registration  by  air  taxi 
operator*  and  commuter  air  carrier*. 
•        •        ♦        •        • 

(d)  No  air  taxi  operator  shall  provide 
scheduled  passenger  service  at  an 
eligible  point  unless  it  has  registered 
with  the  Department  as  a  commuter  air 
carrier  and  has  been  found  by  the 
Department  to  be  fit.  willing,  and  able  to 
conduct  such  service. 


5298J8    Limitation  on  u*e  Of  business 


§298.22   [Amended] 

73.  In  5  298.22.  the  word  "retrun"  is 
revised  to  read  "return". 

§298.23    [Amended] 

74.  In  5  298.23(b),  remove  the  words 
"Bureau  of  Domestic  Aviation"  and  add, 
in  their  place,  the  words  "Office  of 
Aviation  Analysis". 

75.  In  5  298.23(b).  remove  the  words 
"Board's  Field  Office."  and  add,  in  their 
place,  the  words  "Department's  Alaska 
Aviation  Field  Office.  222  West  Seventh 
Avenue,". 

§298.34   [Removed] 

76.  Section  298.34  is  removed  and 
reser\'ed. 

§298.35    [Revlssd] 

77.  Section  298.35  is  revised  to  read  as 
follows: 

§298.35   UmltatfoneoncarTtageofmal. 
An  air  taxi  operator  or  commuter  air 
carrier  is  not  authorized  to  carry  mail 
except  pursuant  to  contract  with  the 
Postal  Service  entered  into  pursuant  to 
section  5402  of  the  Postal 
Reorganization  Act  (39  U.S.C.  5402). 

§298.36    (Amended]   . 

78.  In  5  298.36(a).  remove  the  word 
"operating". 

79.  In  5  29&36.  paragraph  (c)  is 
redesignated  paragraph  (d),  and  a  new 
para^aph  (c)  is  added  to  read  as 
follows: 


(c)  Commuter  air  carrijrs  are  subject 
to  the  provisions  of  part  215  of  this 
chapter  with  regard  to  the  use  and 
change  of  air  carrier  names. 


§298.37    [Amended] 

80.  In  5  298.37.  remove  Uie  words 
"Subpart  E"  and  add.  in  their  place,  the 
words  "part  205  of  this  chapter". 

§298.41-298.46    [Refnovcd] 

81.  In  part  298,  subpart  E  consisting  of 
5  5  298.41-298:45  is  removed  and 
reserved. 

§298.60    [Amended] 

82.  In  5  298.60(a).  remove  the  words 
"Civil  Aeronautic*  Board"  and  add.  in 
their  place,  the  words  "Department's 
Research  and  Special  Programs 
Administration  (RSPA)". 

§  296.68. 298.61. 296.63. 296M.  298.66 
[Amended] 


83.  In  55  29e.80(a),  29e.80(b),  29aeO(d), 
298.eO(e).  29e.ei(a),  298.ei(g),  298.83(a). 
298.64(a),  and  298.65(a),  remove  the 
word  "CAB"  and  add,  in  its  place,  the 
word  "RSPA". 

§§298.60.296.65.29646    [Amended] 

84.  In  55  29e.60(b),  and  29e.65(b) 
introductory  text  29B.66(a),  and 
298.66(b),  remove  the  word 
"Comptroller"  and  add,  in  its  place,  the 
words  "Arriine  Statistics", 


§298.60    [Amended] 

85.  In  5  298.60(c).  remove  the  number  , 
"4123"  and  add  in  its  place,  the  number 
"4125";  and  remove  the  words  "Aviation 
Informatioo  Management"  and  add.  in 
their  place,  the  words  "Airiine 
Statistics". 

88.  In  5  298J0(e).  remove  die  number 
"426-8847"  uid  add.  in  its  place,  the 
number  "SeO-QJUT". 

§298.61    [Amended) 

87.  In  5  298Jl(g).  remove  the  words 
"Comptroller,  Civil  Aeronautics  Bdkrd, 
Washington,  DC  20428"  and  add.  in  their 
place,  the  words,  "Director,  Office  of 
Airline  Stetistic*.^  Department  of 
Transportation,  Washington,  DC  20500". 

88.  At  the  end  of  5  298.61,  remove  the 
0MB  control  number  "3024-0009 "  and 
add,  inits  place,  the  number  "2138- 
0009". 


§§  296.64^  296j8S    [AOMnded] 

89.  In  55  298.63(c).  298.e4(e)  and 
29e.65(a).  remove  the  words  "the  Board's 
Information  Management  Division"  or 
"the  Civil  Aeronautics  Board's 
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Information  management  Division"  or 
"the  Board's  Office  of  Comptroller"  and 
add.  in  their  place,  the  words  "RSPA's 
O^ice  of  Airline  Statistics".] 

§$2MJO-298.100    [Removed] 

90.  In  pari  298,  subpart  I  consisting  of 
§  §  298.90-298.100  is  removed. 

PART  302-(AMENDEO)     | 

91.  The  authority  citation  for  part  302 
is  revised  to  read  as  follows- 

Authority:  5  U.S.C  551  et  seq..  39  U.S.C 
5402;  42  U.S.C  4321,  49  U.S.C.  Subtitle  1. 1301. 
1302. 1324, 1371, 1372, 1373, 1374, 1376. 1382. 
1471, 1481, 1482. 1485:  Reorganization  Plan 
No.  3  of  1961.  75  Stat.  837,  28  FR  5989. 

92.  Section  302.10a  is  added  to  read  as 
follows: 

§  302.10a    Participation  of  air  carrlcf 
aaaoctaMona  In  Dapartment  proceedings. 

(a)  An  association  composed  entirely 
or  in  part  of  direct  air  carriers  may 
participate  in  any  proceedings  of  the 
Department  to  which  the  Department's 
procedural  regulations  apply  only  if: 

(1)  The  issues  substantially  affect  the 
property  or  Bnancial  interests  of  the 
association  as  opposed  to  an  interest 
derivative  from  its  members: 

(2)  The  association  acts  as  a  conduit 
to  the  Department  of  factual  information 
gathered  from  the  members,  as 
distinguished  from  presentation  of 
opinons  or  positions  on  issues;  or 

(3]  The  association  represents 
members  that  are  identified  in  any 
documents  filed  with  the  Department, 
and  that  have  specifically  authorized  the 
positions  taken  by  the  association  in 
that  proceedings.  The  specific 
authorizations  may  be  informal  and 
evidence  of  them  shall  be  provided  only 
upon  request  of  the  Department. 

(b)  Upon  motion  of  any  interested 
person  or  upon  its  own  initiative,  the 
Department  may  issue  an  order 
requiring  an  association  to  withdraw 
from  a  case  on  the  ground  of  significant 
divergence  of  interest  or  position  within 
the  association. 

93.  In  part  302  Appendix  A — Index  to 
Rules  of  Practice,  under  the  heading 
"PARTIES",  a  new  listing  is  added  to 
read  as  follows: 

"Participation  by  Air  Carrier 
Associations — ^5  302.10(a]" 

PART372-{AiyiENDED] 

94.  The  authority  citation  for  part  372 
18  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1301. 1324. 1371. 1372. 
1377. 1386.  h 

95.  Throughout  Part  372,  remove  the 
word  "Board"  and  add.  in  its  place,  the 
word  "Department";  remove  the  word 


"Board's"  and  add.  in  its  place,  the  word 
"Department's";  remove  the  words 
"Civil  Aeronautics  Board"  (except 
where  diey  occur  in  S  372.30(a)  (8)  and 
(9))  and  add,  in  their  place,  the  words 
"Department  of  Transportation";  and 
remove  the  words  "Civil  Aeronautics 
Board's"  and  add,  in  their  place,  the 
words  "Department  of 
Transportation's." 

96.  Section  372.20  is  revised  to  read  as 
follows: 

§  372.20    Requiramant  of  operating 
authoriiatlorL 

No  person  shall  engage  in  air 
transportation  as  an  overseas  military 
personnel  charter  operator  by 
organizing,  providing,  selling,  or  offering 
to  sell,  soliciting,  or  advertising  an 
overseas  military  personnel  charter  or 
charters  uidess  there  is  in  force  an 
operating  authorization  issued  pursuant 
to  S  372.31  authorizing  such  person  to 
engage  in  such  transportation. 

97.  Section  372.24(b)  is  revised  to  read 
as  follows: 

§372.24    Surety  bond,  dcpoaitory 
agreement,  escrow  agreement 

(b)  As  used  in  this  section,  the  term 
bank  means  a  bank  insured  by  the 
Federal  Deposit  Insurance  Corporation. 


§372.24    [Amended] 

98.  In  §  372.24(c).  remove  the  words 
"Appendix  B»  attached  to  this  Part  372" 
and  add.  in  their  place,  the  words 
"Appendix  A  to  this  part";  and  remove 
footnote  1. 

§372.28    [Amended] 

99.  In  S  372.28,  footnote  2  is 
redesignated  footnote  1. 

§372.30    [Revised] 

100.  The  introductory  text  of 

§  372.30(a)  is  revised  to  read  as  follows: 

§372.30    Application. 

(a)  Application.  Any  person  desiring 
to  operate  as  an  overseas  military 
personnel  charter  operator  may  apply  to 
the  Department  for  an  appropriate 
operating  authorization.  Contact  the 
Office  of  Aviation  Analysis,  Regulatory 
Analysis  Division,  for  filing  instructions. 
The  application  shall  be  certified  by  a 
responsible  o^cial  of  such  person  and 
shall  contain  the  following  information: 


§372.30    [Amended] 

101.  In  S  372.30(a).  footnote  3  is 
removed. 

102.  In  S9  372.30(a)(8)  and  372.30(a)(g), 
after  the  words  "Civil  Aeronautics 


Board"  add  the  words  "or  the 
Department  of  Transportation." 

103.  In  S  372.30(a)(13).  footnote  4  is 
redesignated  footnote  2;  and,  in  newly 
redesignated  footnote  2,  the  last 
sentence  is  removed. 

104.  A  new  Appendix  A  is  added  to 
part  372  to  read  as  follows: 

Appendix  A  to  Part  372— Overseas 
Military  Personnel  Cttarter  Operator's 
Surety  Bond  Under  Part  372  of  ttie 
Special  Regulations  of  tlie  Department 
of  Transportation  (14  Cl^  Part  372) 

Appendix  A— Ovetseaa  Military  Personnel 
Charter  Operator's  Surety  Bond  Under  Part 
372  of  the  Spedal  Regulations  of  the  United 
States  Department  of  Transportation 

Know  all  men  by  these  presents,  that  we 

(name  of  charter 

operator)  of (address) 

as  Principal  (hereinafter  called  "Principar*), 

and '. (name  of  surety)  a 

corporation  created  and  existing  under  the 

laws  of  the  State  of 

(Slate)  as  Surety  (hereinafter  called  "Surety") 
are  held  and  Rrmly  bound  unto  the  United 

States  of  America  in  the  sum  of 

(see)  §  37i24(a).  14  CPR  part  372)  for  which 
payment,  well  and  truly  to  be  made,  we  bind 
outselves  and  our  heirs,  executors, 
administrators,  successors,  and  assigns, 
jointly  and  severally,  Tirmly  by  these 
presents. 

Whereas  Principal  is  an  overseas  military 
personnel  charter  operator  pursuant  to  the 
provisions  of  part  372  of  the  Department's 
Special  Regulations  and  other  rules  and 
regulations  of  the  Department  relating  to 
security  for  the  protection  of  charter 
participants,  and  has  elected  to  file  with  the 
Department  of  Transportation  such  a  bond  as 
will  insure  financial  responsibility  with 
respect  to  all  monies  received  from  charter 
participants  for  services  in  connection  with 
overseas  military  personnel  charters  to  be 
operated  subject  to  part  372  of  the 
Department's  Special  Regulations  in 
accordance  with  contracts,  agreements,  or 
arrangements  therefor,  and  - 

Whereas  this  bond  is  written  to  assure 
compliance  by  Principal  as  an  authorized 
charter  operator  with  part  372  of  the 
Department's  Special  Regulations,  and  other 
rules  and  regulations  of  the  Department 
relating  to  security  for  the  protection  of 
charter  participants,  and  shall  inur  to  the 
benefit  of  any  and  all  charter  participants  to 
whom  Principal  may  be  held  legally  liable  for 
any  damages  herein  described. 

Now.  therefore,  the  condition  of  this 
obligation  is  such  that  if  Principal  shall  pay 
or  cause  to  be  paid  to  charter  participants 
any  sum  or  sums  for  which  Principal  may  be 
held  legally  liable  by  reason  of  Principal's 
failure  faithfully  to  perform,  fulfill  and  carry 
out  all  contracts,  agreements,  and 
arrangements  made  by  Principal  while  this 
bond  is  in  effect  with  respect  to  the  receipt  of 
moneys  from  charter  participants,  and  proper 
disbursement  thereof  pursuant  to  and  in 
accordance  with  the  provisions  of  part  372  of 
the  Department's  Special  Regulations,  then 
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this  obligation  shall  be  void,  otherwise  to 
remain  in  full  force  and  effect. 

The  nability  of  Surety  with  respect  to  any 
charter  participant  shall  not  exceed  the 
charter  price  paid  by  or  on  behalf  of  such 
participant. 

The  liability  of  Surety  shall  not  be 
discharged  by  any  payment  or  succession  of 
payments  hereunder,  unless  and  until  such 
payment  or  payments  shall  amount  in  the 
aggregate  to  the  penalty  (face  amount}  of  the 
bond,  but  m  no  event  shall  Surety's 
obligation  hereunder  exceed  the  amount  of 
said  penalty. 

Surety  agrees  to  furnish  written  notice  to 
the  Office  of  Aviation  Analysis,  Department 
of  Transportatton.  forthwith  of  all  suits  or 
claims  ande  and  iuidgments  rendered,  and 
payments  made  by  S^vety  under  this  bond. 

This  bond  shall  cover  the  following 
Charters:' 

Surety  coauany't  bond  No. '■ 

Date  of  fli^t  departure 

Place  of  flight  departure- 


By:  Signature  and  title 
Witness  - 


This  bond  is  effective  on  the day  of 

,  1998 I  IZfll  a.m.,  standard  time 


at  the  address  of  Prindpa]  as  stated  herein 
and  as  hereinafter  provided.  Principal  or 
Surety  may  at  any  time  terminate  this  bond 
by  written  notice  to:  "Regulatory  Analysis 
Division  (P-57),  Office  of  Aviation  Analysis. 
U.S.  Department  of  Transportation, 
Washingtoa  DC  2059a  such  termination  to 
become  effective  thirty  (30)  days  after  the 
actual  receipt  of  said  notice  by  the 
Department.  Surety  shall  not  be  liable 
hereunder  for  the  payment  of  any  damages 
hereinbefore  described  which  arise  as  a 
result  of  any  contracts,  agreements, 
undertakings,  or  arrangements  for  the 
supplying  of  transportation  and  other 
services  made  by  Principal  after  the 
termination  of  this  bond  as  herein  provided, 
but  such  tenninaUon  shall  not  affect  the 
liability  of  the  bond  hereunder  for  the 
payment  of  any  damages  arising  as  a  result  of 
contracts,  agreements,  or  arrangements  for 
the  supplying  of  transportation  and  other 
services  made  by  Principal  prior  to  the  date 
that  such  termination  becomes  effective. 
Liability  of  Surety  under  this  bond  shall  in  all 
events  be  limited  only  to  a  charter  participant 
or  charter  participants  who  shall  within  sixty 
(60)  days  after  the  termination  of  the 
particular  charter  described  herein  give 
written  notice  of  claim  to  the  charter  operator 
or,  if  it  is  unavailable,  to  Surety,  and  all 
liabiKty  on  this  bond  shall  automatically 
terminate  sixty  (61^  days  after  the 
termination  date  of  each  particular  charter 
covered  by  (Ms  bond  except  for  claims  made 
in  the  time  provided  herein. 

In  witness  whereof,  the  said  Principal  and 
Surety  have  executed  this  instrument  of  the 

day  of .  199_ 

Name  

PRINCIPAL 

By:  Signature  and  title   

Witness '■ 

SURETY 
Name 


Only  corporations  may  qualify  to  act  as 
surety  and  they  must  meet  the  requirements 
set  forth  in  1 372.24(c)  of  part  372. 

PAIVT  308-[AMENDEDl. 

106.  The  aathority  citation  for  part  380 
is  revised  to  read  as  follows: 

Authority:  49  U.&C  1301. 1324. 1371. 1372, 
1377, 1386. 1502. 

106.  Throughout  Part  380,  remove  the 
word  "Board"  (except  in  §  380.1)  and 
add,  in  its  place,  the  word 
"Department";  remove  the  word 
"Board's"  and  add.  in  its  place,  the  word 
"Department's":  remove  the  words  "Civil 
Aeronautics  Board"  and  add.  in  their 
place,  the  words  "Department  of 
Transportation";  and  remove  the  words 
"Civil  Aeronautics  Board's"  and  add.^ 
their  place,  the  wwds  "Department  of 
Transportation's". 

§380.1    [Amended] 

107.  In  S  3801,  before  the  word 
"Board",  add  the  words  "Department  or 
the  Civil  Aeronautics":  <»nd  the  last 
sentence  is  removed. 


'TImm  data  may  b*  suppfad  m  mi  addendum 
attached  ta  the  kondc  however,  all  yages  are  ta  bear 
the  Surety's  eeaL 


9380.2   I  Amended] 

108.  In  S  380.2  paragraph  (1)  of  the 
definition  "Direct  air  carrier"  is 
amended  to  add  the  words  "or 
commuter  air  carrier"  after  "air  taxi 
operator". 

§380.5   [Amended] 

109.  In  i  380.5  the  fourth  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

§380.5    Procedures  for  hnpoettton  Of 
limitations  and  restrictions  on  PubHc 
Charter  operstions. 

(b)  *  *  *  Copies  of  such  petitions  and 
answers  shall  be  served  on  the  Director. 
Office  of  Aviation  Analysis. 


§380.10   [Amended] 

110.  In  §  380.10(b)  after  the  word 
"seats"  add  the  words  "or  an  entire 
aircraft's  capacity". 

§380.11    [Amended] 

111.  In  f  380.11.  remove  the  word 
"taxis"  and  add.  in  its  place,  the  words 
"taxi  operators  and  commuter  air 
carriers". 

§§  380i17, 380JS,  38M2. 30U0 
lAmendsd] 

112.  In  &§  380.17(b),  380.2S{a). 
380.25(e).  380.42  introductory  text,  and 
380.50(aj.  remove  the  words  "Board 
(Special  Authorities  Division,  Bureau  of 
Pricing  and  Domestic  Aviation)"  and 
add.  in  their  place,  the  words  "Office  of 


Aviation  Analysts.  Regulatory  Analysis 
Division.". 

§380.18   [Removed] 

113.  Section  38ai9  is  removed. 

§380.28   [Amended] 

114.  In  {  380.28(a)  introductory  text, 
remove  the  words  "one  copy"  and  add. 
in  their  place,  the  words  "two  copies". 

115.  In  {  38a28(a)(l).  the  last 
sentence,  remove  the  words  "in  the  form 
set  out  in  Appendix  B  to  this  part"  and 
add.  in  their  place,  the  words  "filed  on 
OST  Form  4532". 

116.  In  I  380.28(a)(2].  the  last 
sentence,  remove  the  words  "in  the  form 
set  out  in  Appendix  C  to  this  part"  and 
add,  in  their  place,  the  words  "filed  on 
OST  Form  4533". 

117.  In  S  380.28(8)(3).  the  last 
sentence,  remove  the  words  "in  the  form 
set  out  in  Appendix  D  to  this  part"  and 
add,  in  their  place,  the  words  "filed  on 
OST  Form  4534". 

§380.34   [Revised] 

118.  Sections  380.34(b)(2)(vi),  (c)(2)(ii). 
and  lc)(7)  arc  revised  to  read  as  follows: 

§380.34    Security  and  deposttory 


(b) *  *  • 

(2)  •  *  *  ^ 

(vi)  As  used  in  this  section,  the  term 
"bank"  means  a  bank  insured  by  the 
Federal  Deposit  Insurance  Corporation. 
•        •        •        •        • 

(c)  •  •  * 

(2)  •  •  • 

(ii)  A  surety  trust  agreement  in  the 
form  set  forth  as  Appendix  B  to  this 
part;  or 

(7)  •  •  *,  and  all  such  banks  must  be 
insured  by  the  Federal  Deposit 
Insurance  Corporation. 


§  380.34a    [Amoododl 

119.  In  I  38a34a(c)(l).  remove  the 
words  "in  the  form  set  out  in  Appendix 
F  of  this  part  by  the  direct  air  carrier" 
and  add,  in  their  place,  the  words  "by 
the  direct  air  carrier  on  OST  Form  4535" 

120.  In  I  380.34a(c](2}.  remove  the 
words  "in  the  form  set  out  in  Appendix 
C  of  this  part"  and  add  in  their  place, 
the  words  "OST  Form  4533". 


§380.50   [Amended] 

121,  In  1 38D.50(a).  the  paragraph 
designator  "(a)"  is  removed. 

§380.62   [Amended] 

122.  In  S  9  380.62(a),  380.63.  and 
380.65(a].  remove  the  words  "Board's 
Bureau  of  International  Aviation, 
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Regulatory  Affairs  Division"  or  "Bureau 
of  International  Aviation,  Regulatory 
Affairs  Division"  and  add.  in  their  place, 
the  words  "Office  of  Aviation  Analysis. 
Regulatory  Analysis  Division". 

§380.62,380.64,380.65    [Amended] 
123.  In  §§  380.62(b),  380.64(a)(1), 
380.65(a),  and  380.65(c),  remove  the 
words  "Form  300 '  or  "CAB  Form  300" 
and  add,  in  their  place,  the  words  "OST 
Form  4530". 


§38a62   [Amended] 

124.  In  9  380.62(b),  remove  the  words 
"CAB'S  Publications  Services  Division, 
Washington,  D.C.  20428"  and  add.  in 
their  place,  the  words  "Regulatory  _ 
Analysis  Division". 

125.  Appendix  A  to  part  380  is  revised 
to  read  as  follows:  I 

Appendix  A  to  Part  380— Public 
Charter  Operator's  Surety  fiend  Under 
Part  380  of  ttw  Speciai  Regulations  of 
the  Department  of  Transportation 

Public  Charter  Operator's  Surety  Bond  Under 
Part  380  of  the  Special  Regulations  of  the 
Department  of  Transportation,  14  CFR  Part 
380 

Know  all  men  by  these  presents,  that  we 

^ (name  of  charter  operator)  of 

_  (city) (state)  as  Principal 


(hereinafter  called  Principal),  and . 

(name  of  surety)  a  corporation  created  and 

existing  luider  the  laws  of  the  State  of 

(State)  as  Surety  (hereinafter  called 

Surety)  are  held  and  firmly  bound  unto  the 
United  States  of  America  in  the  sum  of  $ 


(see  14  CFR  380.34)  for  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves  and 
our  heirs,  executors,  administrators, 
successors,  and  assigns,  jointly  and  severally, 
firmly  by  these  presents. 

Whereas  Principal  intends  to  become  a 
Public  Charter  operator  pursuant  to  the 
provisions  of  14  CFR  Part  380  and  other  rules 
and  regulations  of  the  Department  relating  to 
insurance  or  other  security  for  the  protection 
of  charter  participants,  and  has  elected  to  file 
with  the  Department  of  Transportation  such  a 
bond  as  will  insure  financial  responsibility 
with  respect  to  all  monies  received  from 
charter  participants  for  services  in 
connection  with  a  Public  Charter  to  be 
operated  subject  to  Part  380  of  the 
Department's  Special  Regulations  in 
accordance  with  contracts,  agreements,  or 
arrangements  therefor,  and 

Whereas  this  bond  is  written  to  assure 
compliance  by  Principal  as  an  authorized 
charter  operator  with  14  CFR  Part  380  and 
other  rules  and  regulations  of  the  Department 
relating  to  insurance  and  other  security  for 
the  protection  of  charter  participants,  and 
shall  inure  to  the  benefit  of  any  and  all 
charter  participants  to  whom  Principal  may 
be  held  legally  liable  for  any  damages  herein 
described 

Now.  therefore,  tne  condition  ot  this 
obligation  is  such  that  if  Principal  shall  pay 
or  cause  to  be  paid  to  charter  participants 
any  sum  or  sums  for  which  Principal  may  be 


held  legally  liable  by  reason  of  Principal's 
failure  faithfully  to  perform,  fulfill  and  carry 
out  all  contracts,  agreements,  and 
arrangements  made  by  Principal  while  this 
bond  is  in  effect  with  respect  to  the  receipt  of 
moneys  from  charter  participants,  and  proper 
disbursement  thereof  pursuant  to  and  in 
accordance  with  the  provisions  of  14  CFR 
Part  380,  then  this  obligation  shall  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

The  liability  of  Surety  with  respect  to  any 
charter  participant  shall  not  exceed  the 
charter  price  paid  by  or  on  behalf  of  such 
participant. 

The  liability  of  Surety  shall  not  be 
discouraged  by  any  payment  or  succession  of 
payments  hereunder,  unless  and  until  such 
payment  or  payments  shall  amount  in  the 
aggregate  to  the  penalty  of  the  bond,  but  in 
no  event  shall  Surety's  obligation  hereunder 
exceed  the  amount  of  said  penalty. 

Surety  agrees  to  furnish  written  notice  to 
the  Office  of  Aviation  Analysis.  Department 
of  Transportation,  forthwith  of  all  suits  or 
claims  Tiled  and  judgments  rendered,  and 
payments  made  by  Surety  under  this  bond. 

The  bond  shall  cover  the  following 

charters:  ' 

Surety  company's  bond  No. 

Date  of  flight  departure — 

Place  of  flight  departure ^— 

This  bond  is  effective  on  the day  of 

_  199_,  12:01  ajn.,  standard  time  at  the 


address  of  Principal  as  stated  herein  and  as 
hereinafter  provided.  Principal  or  Surety  may 
at  any  time  terminate  this  bond  by  written 
notice  to:  "Regulatory  Analysis  Division  (P- 
57),  Office  of  Aviation  Analysis,  U.S. 
Department  of  Transportation,  Washington, 
DC  20590,"  such  determination  to  become 
effective  thirty  (30)  days  after  the  actual 
receipt  of  said  notice  by  the  Department. 
Surety  shall  not  be  liable  hereunder  for  the 
payment  of  any  damages  hereinbefore 
described  which  arise  as  a  result  of  any 
contracts,  agreements,  imdertakings,  or 
arrangements  for  the  supplying  of 
transportation  and  other  services  made  by 
Principal  after  the  termination  of  this  bond  as 
herein  provided,  but  such  termination  shall 
not  affect  the  liability  of  the  bond  hereunder 
for  the  payment  of  any  damages  arising  as  a 
result  of  contracts,  agreements,  or 
arrangements  for  the  supplying  of 
transportation  and  other  services  made  by 
Principal  prior  to  the  date  that  such 
termination  becomes  effective.  Liabihty  of 
Surety  under  this  bond  shall  in  all  events  be 
Umited  only  to  a  charter  participant  or 
charter  participants  who  shall  within  sixty 
(60)  days  after  the  termination  of  the 
particular  charter  described  herein  give 
written  notice  of  claim  to  the  charter  operator 
or,  if  it  is  unavailable,  to  Surety,  and  all 
liabihty  on  this  bond  shall  automatically 
terminate  sixty  (60)  days  after  the 
termination  date  of  each  particular  charter 
covered  by  this  bond  except  for  claims  made 
in  the  time  provided  herein. 

^n  witness  whereof  the  said  Principal  and 
Surety  have  executed  this  instrument  on  the 
day  of ,  199 


'  These  data  may  l>e  supplied  in  an  addendum 
attached  to  the  bond. 


PRINCIPAL 

Name 


By:  Signature  and  title 
Witness 

SURETY 


Name 

By:  Signature  and  title 
Witness - 


Only  corporations  may  qualify  to  act  as 
surety  and  they  must  meet  the  requirements 
set  forth  in  9  380.34(c)(6)  of  Part  380. 

126.  At  the  end  of  part  380,  appendix 
B,  appendix  C,  appendix  D,  and 
appendix  F  are  removed,  and  appendix 
E  is  redesignated  appendix  B  and 
revised  to  read  as  follows: 

Appendix  B  to  Part  380— Public 
Charter  Operator's  Surety  Trust 
Agreement 

Appendix  B— Public  Charter  Operator's 
Surety  Trust  Agreement 

This  Trust  Agreement  is  entered  into 

between (charter  operator) 

incorporated  under  the  laws  of 

with  its  principal  place  of 

business  being (hereinafter 


called  "Operator"),  and . 
(Bank)  with  its  principal  place  of 

business  being (hereinafter 

called  'Trustee"),  for  the  purpose  of 
creating  a  trust  to  become  effective  as  of 

the day  of .  199__ 

which  trust  shall  continue  until 
terminated  as  hereinafter  provided. 

Operator  intends  to  become  a  Public 
Carter  operator  pursuant  to  the 
provisions  of  Part  380  of  the 
Department's  Special  Regulations  (14 
CFR  Part  380)  and  other  rules  and 
regulations  of  the  Department  relating  to 
insurance  or  other  security  for  the 
protection  of  charter  participants,  and 
has  elected  to  file  wiUi  the  Department 
of  Transportation  such  a  Surety  Trust 
Agreement  as  will  insiu«  financial 
responsibility  with  respect  to  all  monies 
received  from  chapter  participants  for 
services  in  connection  with  a  Public 
Charter  to  be  operated  subject  to  Part 
380  of  the  Department's  Special 
Regulations  in  accordance  with 
contracts,  agreements,  or  arrangements 
therefor. 

This  Surety  Trust  Agreement  is 
written  to  assure  compliance  by 
Operator  with  the  provisions  of  Part  380' 
of  the  Department's  Special  Regulations 
and  other  rules  and  regulations  of  the 
Department  relating  to  insurance  or 
other  security  for  the  protection  of 
charter  participants.  It  shall  inure  to  the 
benefit  of  any  and  all  charter 
participants  to  whom  Operator  may  be 
held  legally  liable  for  any  of  the 
damages  herein  described.  > 
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It  is  mutually  agreed  by  and  between 
Operator  and  Trustee  that  Trustee  shall 
manage  the  corpus  of  the  trust  and  carry 
out  the  purposes  of  the  trust  as 
hereinafter  set  forth  during  the  term  of 
the  trust  for  benefit  of  chapter 
participants  (who  are  hereinafter 
referred  to  as  "Beneficiaries.") 

Beneficiaries  of  the  trust  created  by 
this  Agreement  shall  be  limited  to  those 
charter  participants  who  meet  the 
following  requirements: 

1.  Those  for  whom  Operator  or 
Operator's  agent  has  received  payment 
toward  participation  in  one  or  more 
charters  operated  by  or  proposed  to  be 
operated  by  Operator. 

2.  Who  have  legal  claim  or  claims  for 
money  damages  against  Operator  by 
reason  of  Operator's  failure  faithfully  to 
perform,  fulfill,  and  carry  out  all 
contracts,  agreements,  and 
arrangements  made  by  Operator  while 
this  trust  is  in  effect  with  respect  to  the 
receipt  of  monies  and  proper 
disbursement  thereof  pursuant  to  Part 
380  of  the  Department's  Special 
Regulations;  and 

3.  Who  have  given  notice  of  such 
claim  or  claims  in  accordance  with  this 
Trust  Agreement,  but  who  have  not 
been  paid  by  Operator. 

Operator  shall  convey  to  Trustee  legal 
title  to  the  trust  corpus,  which  has  a 

value  of  $ by  the  thne  of 

the  execution  of  this  Agreement 

Trustee  shall  assume  the 
responsibilities  of  Trustee  over  the  said 
trust  corpus  and  shall  distribute  from 
the  trust  corpus  to  any  and  all 
Beneficiaries  to  whom  Operator,  in  its     ^ 
capacity  as  a  Public  Charter  operator, 
may  be  held  legally  liable  by  reason  of 
Operator's  failure  faithfully  to  perform, 
fulfill,  and  carry  out  all  contracts, 
agreements,  and  arrangements  made  by 
Operator,  while  this  trust  is  in  effect 
with  respect  to  the  receipt  of  monies  and 
proper  (iUsbursement  thereof  pursuant  to 
Part  380  of  the  Department's  Special 
Regulations  in  connection  with  said 
charters,  such  damages  as  will  discharge 
such  liability  while  diis  trust  is  in  effect: 
Provided,  however.  That  the  liability  of 
the  trust  to  any  Beneficiary  shall  not 
exceed  the  charter  price  (as  defined  in 
Part  380  of  the  Department's  Special 
Regulations)  paid  by  or  on  behalf  of  any 
such  Beneficiary;  Provided  further,  That 
there  shall  be  no  obligation  of  the  trust 
to  any  Beneficiary  if  Operator  shall  pay 
or  cause  to  be  paid  to  any  Beneficiary 
any  sum  or  sums  for  which  Operator 
may  be  held  legally  liable  by  reasons  of 
its  failure  faithfully  to  perform,  fulfill, 
and  carry  out  all  contracts,  agreements, 
and  arrangements  made  by  Operator  in 
its  capacity  as  charter  operator  while 
this  trust  is  in  effect  with  respect  to  the 


receipt  of  monies  and  proper 
disbursement  thereof  pursuant  to  Part 
380  of  the  Department's  Special 
Regulations;  And  provided  still  further! 
That  the  liability  of  the  trust  as 
administered  by  Trustee  shall  not  be 
discharged  by  any  payment  or 
succession  of  payments  hereunder, 
unless  and  until  such  payment  or 
payments,  shall  amount  in  the  aggregate 

to  $  .  Notwithstanding 

anything  herein  to  the  contrary,  in  no 
event  shall  the  obligation  of  the  trust  or 
Trustee  hereunder  exceed  the  aggregate 
amount  of  $ . 

Trustee  agrees  to  furnish  written 
notice  to  the  Office  of  Aviation 
Analysis,  Department  of  Transportation, 
forthwith  of  all  suits  or  claims  filed  and 
judgments  rendered  (of  which  it  has 
knowledge),  and  of  payments  made  by 
Trustee  under  the  terms  of  this  trust. 

The  trust  shall  not  be  Uable  hereunder 
for  the  payment  of  any  damages 
hereint^fore  described  which  arise  as  a 
result  of  any  contracts,  agreements, 
undertakings,  or  arrangements  for  the 
supplying  of  transportation  and  other 
services  made  by  Operator  after  the 
termination  of  this  trust  as  herein 
provided,  but  such  termination  shall  not 
affect  the  liability  of  the  trust  hereunder 
for  the  payment  of  any  damages  arising 
as  a  result  of  contracts,  agreements,  or 
arrangements  for  the  supplying  of 
transportation  and  other  services  made 
by  Operator  prior  to  the  date  that  such 
termination  becomes  effective. 

Liability  of  the  trust  shall  in  all  events 
be  limited  only  to  a  Beneficiary  or 
Beneficiaries  who  shall  within  sixty 
days  after  the  termination  of  the 
particular  charter  give  written  notice  of 
claim  to  Operator  or,  if  it  is  unavailable, 
to  Trustee,  and  all  liability  of  the  trust 
with  respect  to  participants  in  a  charter 
shall  automatically  terminate  sixty  days 
after  the  termination  date  of  each 
particular  charter  covered  by  this  trust 
except  for  claims  made  in  the  time 
provided  herein. 

Sixty-one  days  after  the  completion  of 
the  last  charter  covered  by  this  Trust 
Agreement,  the  trust  shall  automatically 
terminate  except  for  claims  of  any 
Beneficiary  or  Beneficiaries  previously 
made  in  accordance  with  this 
Agreement  still  pending  on  and  after 
said  sixty-first  day.  To  the  extent  of 
such  claims,  the  trust  shall  continue 
until  those  claims  are  discharged, 
dismissed,  dropped,  or  otherwise 
terminated:  the  remainder  of  the  trust 
corpus  shall  be  conveyed  forthwith  to 
Operator.  After  all  remaining  claims 
which  are  covered  by  this  Trust 
Agreement  pending  on  and  after  the  said 
sixty-first  day  have  been  discharged, 
dismissed,  dropped,  or  otherwise 


terminated.  Trustee  shall  convey 
forthwith  the  remainder  of  the  trust 
corpus,  if  any,  to  Operator. 

Either  Operator  or  Trustee  may  at  any 
time  terminate  this  trust  by  written 
notice  to:  "Regulatory  Analysis  Division 
,(P-57),  Office  of  Aviation  Analysis,  U.S. 
Departmerit  of  Transportation, 
Washington,  DC  20590,"  such 
termination  becomes  effective  thirty 
days  after  the  actual  receipt  of  said 
notice  by  the  Department. 

In  the  event  of  any  controversy  or 
claim  arising  hereunder,  Trustee  shall 
not  be  required  to  determine  same  or 
take  any  other  action  with  respect 
thereto,  but  may  await  the  settlement  of 
such  controversy  or  claim  by  final 
appropriate  legal  proceedings,  and  in 
such  event  shall  not  be  liable  for  interest 
or  damages  of  any  kind. 

Any  Successor  to  Trustee  by  merger, 
consolidation,  or  otherwise,  shall 
succeed  to  this  trusteeship  and  shall 
have  the  powers  and  obligations  set 
forth  in  this  Agreement. 

The  trust  created  under  this 
Agreement  shall  be  operated  and 
administered  under  the  laws  of  the  State 
of . 

IN  WITNESS  WHEREOF.  Operator 
and  Trustee  have  executed  this 
instrument  on  the  date(s)  shown  below. 

Operator (signature). 

Date . 


Name  — 
printed). 
Title  _ 
Trustee 

Date 

Name  — 
printed). 
Title 


.  (typed  or 


.  (signature). 


.  (typed  or 


PART384-{REIIIOVED] 

127.  Part  384  is  removed. 

PART3«7-{REMOVEO] 

128.  Part  387  is  removed. 

PART  39»-(  AMENDED] 

129.  The  authority  citation  for  part  399 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1301. 1302. 1305. 1324, 
1371. 1372. 1373. 1374. 1375, 1378, 1377. 137a 
1379, 1381, 1382. 1384. 1386. 1481. 1481. 1482, 
1502  and  1504,  unless  otherwise  noted. 

i3M.110    [Ramovedl 

130.  Section  399.110(e)  is  removed  and 
reserved. 
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Issued  in  Wasbtngton,  DC,  on  fanuary  3, 
1992. 

|efb«y  N.  Sbana, 
Assistant  Secretary  for  Policy  an 
International  Affairs. 

Note:  The  foUowing  forms  will  not  appear 
in  tiie  Code  of  Feder^  Regulations. 

■UJNQ  COOK  m\*  u  M 


ISS 


1992 


UMI 


Federal  Re^ster  /  Vol.  57.  No.  19  /  Wednesday,  |anuary  29. 1992  /  Proposed  Rules 


3381 


CMS  No   SIOMOOS 

• 

AOENCV  MSKAV  Of  ESTIMATED  BUROCN 

1            TIM  public  raporting  burden  for  this  collMtlon  of  Information  Is  Mtlmatad  to  avorago  30  minutaa  par  raaponaa.  If  you  wiaK  to 
1      eemmant  on  tha  accuracy  of  ttia  aatlmata  or  maka  sugoMtions  for  raduclnp  thla  burdan.  plaasa  diract  your  commanta  to  DOT 
•nd  0MB  at  tha  following  addrasaas: 

U.S.  Oapartmant  of  Transportation 
Offica  of  Aviation  Analysis.  P-57 
400  7th  Straat.  SW 
Washington,  DC  20690 

Offica  of  Managamant  »n6  Budgat 

Offica  of  Information  and  Raguiatory  Affairs 
and                       Paparwort(  Reduction  Protact  210M00S 
Waahlngton,  DC  20603 

O                               REGISTRATION  AND  AMENDMENTS  OF 
u?r.u^sii                 FOREIGN  CHARTER  OPERATORS  UNDER 

2fS;22Sr^              THE  DEPARTMENT  OF  TRANSPORTATION 

POU  UK  BY  DOT  ONLY 

D  Foreign  Ut  Tranaportation 
Q  Ovaraea*  Air  Transportation 

01  larvDonoNon 

MtrmiCnONS:  Submn  tM«  form  In  d^HcM*  to  OapofttTMm  el  Trwwponallen,  Rtgulatory  AnalyM 
lor  purpoiw  o(  DOT  i«guMtion»  It  dw  dMo  praporty  eempMMd  fonno  an  toooMd  Dy  OCT. 

U  Curront  Nam*  «ntf  084.  it  tppUetBiti  and  Mailing  Addrata  ot^pttcant  m  ma  Uniiad  Siataa: 

2a.  AdOrttt  of  prmctOAi  piact  of  Du»*nMS  in  tt>«  UnitM  StUM  iff  Wttf^nt  from  M0O¥9r 

1  Tftia  fwng  la  VI*  ragiairant  a: 
D    mitiai  Magiwratton 

naKiOM*  Mmg  icempiat*  nam  9i 

S  If  iMa  la  an  Mtwi  regtatratwn.  gt«*  propoa*e  data 

6.  indicata  coontfy  o»  citaaoamp.  Uai  bo»o«  t«a  namaa  o«  aad*  paraon.  tnatr  country  o»  citaanaMp.  and 
o(  10%  or  mora  of  tna  appttcanta  stock:  (ua*  adtf/riona/ p^g»  it  tmentvi) 

AW<««M  «  CMMry  */ CWMMMW 

MaiM                                                                                                                                CWHM'Ua 

%immiif 

M«im                                                                                 cnamtm 

T*  pf  Movawps 

%0mimii 

fg^fffm                                                                                                 Cttmn9^ifi 

%  ti  wimim 

tgmmm                                                                                                                                                           CWW'NP 

»  »<  wmawgi 

OST  Form  4630 
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ana  Cna«nMt*p  ol  App*«anl't  PuidiM  and  Dtr«elor«  (u—  MWMona/  p«g*.  H  nuet—tft 


I  MnH 


DtracMIWI: 


mamam^tuni 


IManu) 


iHim  m  Piuui 


KmmMiuM 


thtftm  tfi  ffmtt 


Kuanttitifii 


(Mtn*  M  ^*nl/ 


lAMrmti 


iCMaiKMum 


Ihtmt  tn  Ptimt 


(AMmui 


<CiUt»nih,ir 


ihtm9  tn  ^ntt 


lAMnui 


lCnitf<$i>it' 


S  Cback  lyp*  or  types  ol  Mrvices  nVKwnX 
inlanot  10  ptr^orm  upon  co<nm«nc«nienl 
o(  opacationt: 


LJ  Fofaign  ai'  irantponation 


D 


n 


mtarstata  a»  transportation 


Ovc'saas  a<r  cansponaiion 


9    FOfl  USr  IN  REPORTING  CHANGES  OR  AMENDMENTS  TO  INFORMATION  PREVIOUSLY  FILED. 


(•I  PraviousiY  ragisiarad  nama  and  address. 


(b)  Daaeription  o<  any  othar  cnangaa/atnendmants  nrftich 
are  raQuirad  to  be  raponad  by  Section  380.65 


10.  Certitication 


I  certify  that  the  information  contained  in  this  application,  and  in  the  attachments  hereto,  is  complete  and  accurate 
to  the  best  of  my  knowledge.  Furthermore,  I  certify  that  all  public  charter  operations  performed  by  the  registrant 
will  be  conducted  in  accordance  with  the  provisions  of  Part  380  of  DOT'S  Regulations  (14  CFR  380)  and  that  no 
flights  will  be  advertized,  sold,  or  operated  unless  and  until  the  registrant  has  entered  into  financial  security 
arrangements  as  prescribed  in  Part  380. 


(Maine  hi  Pimti 


iStgntiun  ol  OHkiI 


|Til»( 


(Damt 


NOTE:  Application  must  be  signed  by  a  responsible  officer,  sucti  as  the  President,  Vice  PrestdenI,  Secretary, 
or  Treasurer  or  Partner  or  Owner  of  the  applicant  operator. 

This  document  not  acceptable  If  not  dated. 

The  Departnrrent's  approval  of  this  registration  application  is  based  In  part  on  effective  reciprocity  between 
the  United  States  and  the  Registrant's  country  of  citizensMp.  If  and  when  the  Department  of  Transporta- 
tion determines  that  effective  recK>rocity  no  longer  exits,  this  registration  is  null  and  void. 
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GxptTM  1-31-M 


AGENCY  msnjkV  OF  ESnUATEO  tURDEN 


Th*  public  rcponing  Durden  tor  this  coll«ctlon  ot  intormation  Is  Mtlmattd  to  avaraoe  25  mmutw  per  ratpooM  tf  vou  with  to 
commant  on  ttta  accuracy  of  ma  aatlmata  or  maka  suggMtiorts  (or  raducing  tnis  buroart.  piaaaa  diraci  your  commama  lo  DOT 
and  0MB  at  tha  foHowins  aodwaan: 

Otfica  of  Managamant  and  Budgai 
Offica  of  Information  and  Raguiatory  Affair* 
M0  Paparwork  Raduction  Projact  21064005 

WaaMngton.  DC  20903 


U.S.  Oapartmant  of  Tranaponation 
Offica  of  Aviation  Analyata,  P47 
400  7tn  Straat.  SW 
Washington.  DC  20590 


o 


For  DOT  Um  Only-PC  No. 


Walvor  No. 


orticB  or  ma  Sacrenry 
of^onsponofion 


STATEMENT  OF  CHARTER  OPERATOR  AND  DIRECT  AIR  CARRIER 
FLIGHT  SCHEDULE  NUMBER 


INSTRUCTIONS:  Submit  this  form  ki  MpUeata  to  Dapanmani  of  Transportation,  Raguiatory  Analysis  Oivision.  P-57.  Offica  oi  Aviation 
Analysis.  400  7th  Street.  S W..  Washington.  DC.  20590.  Data  of  filing  for  purpoaas  of  DOT  ragulatlons  is  tha  data  proparty  compialad 
forms  ara  recalved  by  DOT 


la.  Nama  (ana  DBA.  it  apphcaoit)  and  Mailing  Address  of  Cttartar  Operator 


lb.  Telephone  Numoer  ( 
Fax  Number  ( 


2a.  Name  lanti  DBA.  H  applicable)  and  Mailing  Address  of  Direct  Air  Gamer; 


2b.  Telephone  Number  i  )_ 

Fa«  Number  i  )_ 


3.  Proposed  date  and  routing  of  each  flight: 
luaa  a0ditionai  pagas.  if  necessary) 


4.  Type  of  aircraft  and  number  of  seats  engaged: 


5.  Citartar  price  for  each  flight:* 


6.  Tour  itinerary  Of  afy)  including  hotels  (namat  and  langth  of  alay  at  aaeh), 
arM  other  accommodations  and  services:  _ 


*  II  confldenltsllty  it  dMirM.  plats*  tttt*  ctitrttr  price  in  lapartt*  corretpondenc*. 
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W«. 


(Clivtf  Op»ratori 


•nd 


(Diiwet  AJf  Cairittt 

certify  that  we  have  entered  Into  a  charter  contract  on 


that  covers  the 


(Daft 


flight  schedule  described  above.    The  contract  complies  with  all  applicable  DOT  regulations. 
7.  A  copy  of  tha  flight  schedule  has  ()••«  sent  to  fcomptof*  tppucabf  blanks  anH  mrtta  "N.A."  In  thou  not  apfillctbfif 


(Charttr  Opmttofi  Stcunr) 


(Clfflm  Opararor  t  Otpomoor  Bank) 


iDinci  Carriaf't  Sacurtri 


iDiftct  Carnti  s  Daposilory  Ban*) 


8.  Applicant  Charier  Operator  is  a  citizen  of  the  United  States  as  defined  in  Section  380.2  of  the  Departments  regulations; 


fSignaiura  ot  Oiticari 


CHARTER  OPERATOR 


iSignalurai 


(hama  m  prinlj 


ITitiai 


iOaiaf 


'  This  documtnt  It  not  accaptaci*  If  not  daltd. 


(Nama  m  print! 


By: 


(Titiai 


DIRECT  AIR  CARRIER 


(Sitnatura) 


(Nama  m  print) 


(Turn 


(Oatai* 
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CMS  No   710M0M 
ExQWM  1-31-M 


AOENCV  MSKAY  OF  ESTMATEO  MmOEN 

Th*  pwblic  reporting  burcjcrt  for  this  coltection  ot  ir^fofinMion  is  Mltmalcd  to  average  15  minutes  per  response.  H  you  mtt\  to 
comment  on  the  accuracy  of  the  estimate  or  make  suggestions  for  reducing  ttiis  burden,  please  direct  your  coma«ents  to  DOT 
and  0MB  at  the  following  addresses: 


U.S.  Department  of  Transportation 
Office  of  Aviation  Analysis.  P-57 
400  7th  Street.  SW 
Washington.  DC  20590 


ana 


Office  of  Management  and  Budget 
Office  of  Information  ar«d  Regulatory  Affairs 
Papenwork  Reduction  Project  210M005 
Washington.  DC  20503 


o 


Itanspbrtolton 

Office  or  me  Seaetory 
ofTronsoortoton 


STATEMENT  OF  CHARTER  OPERATOR  OR 
DIRECT  AIR  CARRIER  AND  SECURER 

INSTRUCTIONS:  Subfmt  this  form  In  MeNcala  to  OaosrMMnt  o<  Traneportatton.  RagulMory  AaMytit  Division.  P-57. 
Office  ol  Aviation  Anaiytis.  400  7th  Street.  S  M .  MasMt^ton.  O.C  20680  Dale  o«  Mmg  lor  purpose*  o)  DOT 

regulaliont  ■*  tiM  dale  propeny  con^pieted  form*  are  racaived  t>y  DOT 


We. 


iCntntf  Oetraiof  or  Dinctor  Air  Ctrri^ri 


and 


(Stcurtrl 

certify  that  we  have  entered  into  a  security  agreement  number 


T- 


in  the 


amount  of  S 


lAmounil 

proposed  flight  schedule  number 


on 


tOlltl 


(StCuntY  Agrttmtnt  NurnMrt 

This  agreement  covers 


(flight  SehMui*  Mvmfn 


iStcurt'i 
(§380.34)  (§380.34a)  of  DOT'S  Regulations  (14  CFR  §380.34  or  §380.34a). 

This  agreement  is  a  (Check  one): 
Z  Surety  Bond 
Z  Surety  Trust  Agreement 
1  Letter  of  Credit  (for  participants  of  flight  schaaula  numbar t 

Ctteck  one  of  the  following: 

Z  This  agreement  is  in  an  unlimited  amount. 

Z  There  are  no  outstanding  claims  against  this  agreement. 

Z  There  are  outstanding  claims  against  this  agreement  in  the  amount  of  S 

the  agreement  on .  irKreesing  the  coverage  by  this  amount  • 

iDitm 

*  In  place  ol  this  sentence,  me  loilo*ing  statancnl  may  be  usaO  " 


a  copy  of  which  has  been  received  by 


This  agreement  complies  With 


We  have  executed  a  nder  to 


(Sacwn 
pay  any  claims  lor  which  it  may  t>e  liable  without  impairing  the  security  agraamenl  or  reducing  the  amount  of  coverage." 


will  separately 


By 


CHARTER  OPERATOR  OR  DIRECT  AIR  CARRIER 


(Signaiurt) 


SECURER 


By: 


(Signalurai 


(Namt  in  prinli 


(Nama  m  pnntt 


(Tillai 

t 


(Tiiiai 
I 


(Phona  Numbari 


(fa*  Numbari 


(Phona  Humbar) 


(fat  Humbar) 


iSlraal.  Bo*  Numbar) 


(Siraat.  Bo*  Numbari 


(City.  Slata.  Zip  CoOai 


(Oly.  Slata  Zip  CoOai 


(Data)** 
*  *  This  document  is  not  acceptable  If  not  dated. 


(Daim** 
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OMB  NO    210M005 
ExpirM  1-31-94 


AGENCY  MSPLAY  OF  ESTIMATED  BURDEN 

T^e  public  reporting  burden  for  this  collection  of  Informetion  is  estimated  to  avefege  15  minutes  per  response.  If  you  wish  to 
cornment  on  the  accuracy  of  the  estimate  or  make  suggestions  for  reducir»g  this  burden,  please  direct  your  comments  to  DOT 
and  OMB  at  the  following  addresses: 

Office  of  Management  and  Budget 

Office  of  Information  and  Regulatory  Affairs 

Paperwork  Reduction  Project  210&O0O5 


U.S.  Department  of  Transportation 
Office  of  Aviation  Analysis,  P-57 
400  7th  Street,  SW 


and 


Washington,  DC  20S90 


Washington.  DC  2C503 


o 


us. 


Office  of  me  Secretory 
OfTrorsocrtOfiOO 

We, 


STATEMENT  OF  CHARTER  OPERATOR,  DIRECT  AIR  CARRIER 
AND  DEPOSITORY  BANK 

INSTMUCTIONS:  Submit  this  torni  In  IrlpaeMe  to  0«>4rtit>ent  ol  Trsnsporlatlon.  Regulatory  Analysis  Division.  P  57 
0«1ic«  of  Aviation  Analysis.  400  7lh  StraM.  S  W  ,  Waahington.  O.C.  20690  Data  ot  tiling  lot  purposes  ol  tX5T  raguia 
lions  IS  tt>e  date  proparly  complatad  torms  ara  racalvad  t>y  DOT 


(Charter  Optraion' 


and 


(Daponroiy  Bttiki 


(Dirtcl  Air  Ctrrm'l 

_,  certify  that  we  have  entered  into  a  deposi- 


tory agreement  on 
schedule  number  _ 


iDalei 


(Fhgni  Schtdul*  Number) 


This  agreement  covers  proposed  flight 
..  a  copy  of  which  has  tieen  received  by 
This  agreement  complies  with 


iDtposilory  Banm 

(§380.34)  (§380.34a)  of  DOTs  Regulations  (U  CFR  §380.34  or  §380.34a).  The  depository  bank  is  insured  by 
the  Federal  Deposit  Insurance  Corporation. 

As  signatories  to  this  agreement,  we  fully  understand,  and  will  completely  fulfill  our  respective  obligations 
outlined  in  the  agreement  and  the  above-stated  DOT  regulations. 

CHARTER  OPERATOR  DIRECT  AIR  CARRIER 


*                                                iSigrMtuiei*                                                                                                           (Signaturei 

(Nam*  in  print l                                                                                                            "*•'"•  ">  P""" 

jTitia,                                                                                                                    iTillei 

1                                                                                                                            ' 

(Phona  Numbari                               (Fat  Numbarr                                               iPtiona  Numbari                               if'  Numban 

fStraat.  Bom  Number)                                                                                            (Street  Box  Number) 

(Oty.  State.  Zip  Coaa)                                                                                     (City.  State.  Zip  Coae)  ■ 

*  Write  "N.*."  if  ifwe  i«  no  cr 

•  •  This  document  not  accapta 

(Daw                                                                                                   iOeiei" 
DEPOSITORY  BANK 

By 

(Signature) 

(Name  in  print) 

(Title) 

1 

(Phone  Number)                            (fat  Number) 

(Street.  Bom  Number) 

(City.  State.  Zip  Cooe) 

anar  oparator.                                                ^^^^^^.. 
iXe.  if  not  dated. 

OSTFana4«S4 
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0MB  Na  2i0ft«aa6 

EipirM  1-31-94 

AGENCY  mSHAY  OF  ESTIMATED  •UHDEN 

Tha  public  reporting  burden  for  this  collection  of  information  ia  aatimatad  to  avaraga  S  minutaa  par  raaponaa.  If  you  wiaft  to 
commant  on  tha  accuracy  of  tha  attimata  or  maka  suoo«stiont  for  reducing  this  burden,  pieaaa  direct  your  comments  to  DOT 
and  0MB  at  tha  following  addraaaea: 

U.S.  Department  of  Transportation 
Office  of  Aviation  Analysis.  P-57 
400  7th  Street.  SW 
Washington.  DC  20590 

Office  of  Management  and  Budget 
Office  of  Information  and  Regulatory  AHairs 
and                               Paparwortc  Reduction  Protect  21(»000S 
Washington.  DC  20503 

o 


lu.  Daportmenv  Of 
Itarapertation 

Office  of  me  Secrew  y 
OTTransporrarion 


STATEMENT  OF  DIRECT  AIR  CARRIER 

mSTRUCnONt:  Subnrn  ttM«  lonn  In  Ul|iamli  to  Oapartmant  of  TranwortaUon.  Hagulalofy  AnalyMt  OtvlUon.  P  S7. 
Off  tea  of  Avtailon  Analysis.  400  7th  Straal.  S.W.,  MaaMngton.  O.C  aosao.  Oat*  of  f  lUng  tor  purpoaaa  of  OCT  raguia- 
tiona  It  tha  data  properly  eompMad  forms  ar*  racaMad  by  DOT. 


(Dir»el  Air  Carmr) 

'Obligations  owed  by 


(Chant  Opwtor) 


thereby  protnises  that  it  will  take  responsibility  for  all 
to  participants  on  charter 


flight  schedule  number 


(Flighi  Sehtault  Numbm 

Obligations  for  ground  services  and  accommodations. 


(or  other  designation  of  charter' trip),  including 


DIRECT  AIR  CARRIER 


By: 


(Signiturti 


(N»m§  in  pnnl) 


(Tititt 


iPhotf  Numbft 


iF»M  Humbm 


(StfWM.  Bo*  Numfr) 


(City.  Stan.  Zip  Cedal 


(Daw 


*  TM«  aoeumant  net  aeeapraM*  if  not  aatad. 


OSTFonn4f3S 
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o 


U&OlpUilllMll  of 


OHiot  of  Sw  SocNNory 
oflorapuUiui 


MCNCY  OtSnAV  Of  OTMIATEO  MNIDEN 


I  npofthig  bw«M  1m  Ma  «NwitMi  of  McmMmt  to  •WlwlK  le  a««rag*  X  minutM  par 
im  wtili  10  eenwiont  en  9m  oeeuracy  of  «w  MttiMio  «r  moko  wggooHoM  tar  loduemg  tfM  burOMt. 
I  to  DOT  Md  Om  «  no  foNOMlnc 


lofTn 
Offico  ot  AvtoUen  Afiotyoto,  M7 

400  rm  Mrooi.  Mr 

,OCi 


Offloo  of  MoMQOfnont  and  I 
Offleo  of  Infeniiallan  and  Wagyiaionr  Affan 
Papanrarti  NadiicMon  fi«|oet  2iaMX» 
WaaMn«Mn.  K  awa 


om  No.  >io»4oao 


ta.*t-« 


UAAffi  CARRIERS 
'  CERTIFICATE  OF  INSURANCE 

POLICIES  OF  INSURANCE  FOR  AlflCRAFT  ACaOENT  BODILy  INJURY 
AND  PROPERTY  DAMAGE  UABIUTY 

nuM  msmucnOMt:    fm  an  oftginal  of  iMa  toim  wtth  ttw  Wagutalort  Analyala  OMaten.  ^S7.  Offlea  el  AvUtlon  Anaiyaia.  Oapartmani  ol  Tranaporution, 
400  n%Siraai.  S.W;.  WaaMngion.  D.C.  20Saa 

(Ptmm  fypo  Momttlen,  uetpi  $lgrmnin$.} 

THIS  CERTIFIES  THAT: 


hM  iMtMd  •  policy  or  policiM  el  Aircraft  UaMllty  Inauranco  to  . 


U.t  AUCamSr 


.  until  tan  (10)  day*  aftar  wrtttan  notica  from  tha  inaurar  or  carrtar  of  lt«a  Intant  to 


lanninata  eovaraga  ia  racatvad  by  tt«a  Dapanmant  of  Tranaporution. 

NOTE:  Pan  205  of  tha  Oapartmant's  Ragulatlona  doaa  not  allow  for  a  pradatarminad  tarmlnatlon  data,  and  a  canificata  srwwlng  such  a  data 
la  unaccaptaoia. 


1.  Tha  Inaurar  fCAac*  Ontf: 

D  la  llcanaad  to  isaua  aircraft  inauranca  poiiciaa  in  tha  Unltad  Stataa: 

O  ia  llcanaad  or  approved  by  tha  govammant  of 


.  to  isaua  aircraft  insurancrpoiicias;  or 


D  Is  an  approved  surplus  line  insurer  In  the  Stata(s)  of . 


Z  Tha  Insurer  assumes,  under  the  policy  or  poilciee  listed  below,  aircraft  accident  llaWllty  Inaurad  to  minimums  at  least  equal  to  the 
following  during  operation,  maintanance,  or  uaa  of  aircraft  In  "air  tranapodation'*  aa  that  term  Is  defined  In  the  Federal  Aviation  Act 
(Compiefe  apfilietbl*  $»etlon<tl  Pe/ow^r 


A    US.  AIR  TAXI  OFERATORS  WITH  FART  3M  AUTHORITY  ONLY 
The  aircraft  covered  by  thia  policy  are  SMALL  AIRCRAFT  (i.e.. 
capacity  of  18,000  pounda  or  leaa).  (CH9ck  sepenie  or  comMnetf 


D  Seperate  Covaragee: 


FO/fcyMO. 


00  or  fewer  paaaanger  seats  or  with  a  maximum  payload 
a«  approATMie^ 


Itlnlmum  Umlt 


Type  0/  UMIIty 


CacM  Fersofl  CacA  Occurranea 


Bodily  Injury  UaWllty 
(Excluding  Passengers) 

Paaaertger  Bodily  miwy  UaMMly 


S  75,000  $300,000 

t  7S.00O  175,000  X  75H  of  total 

number  of  passenger 
seats  inatalled  In  the 
aircraft 

^^^_________   Froparty  Oafflage  $100,000 

D  Combined  Coverage:    This  combined  coverage  la  a  single  limit  of  HaMllty  for  aacft  occurrence  at  leaat  equal  to  the  required 
minimuma  stated  above  lor  bodily  ln|ury  (excluding  pasaengers),  propeiTy  damage,  and  paaaertger  bodily  Injury. 


AWOVtif  Oi  C999f9Q0^ 


PeUeyMo. - 

D  TMa  policy  eovera  CARGO  operailona  oflfir  and  axc/titfes  paaaenger  liability  maurance. 


otr 
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1.    US.  COMMUTER  AND  CERTIFICATEO  AIM  CARMEM  OKNATIfM  SMAU  AmCRAFT 

Th*  aircraft  eo*«rad  by  tMt  potley  ara  SMAU  AIRCfUFT  (lA,  wW)  60  or  Immt  pMMngar  Mtta  or  «Mh  •  mudmum  poytood 
capacity  of  18.000  pounds  or  lam).  fCftac*  aaparaf*  or  eomMitd  covwafa  a«  apprnpritfl: 

D  Saparata  Covara0a«: 


ttmimum  Umlt 


Po//cy  Mo. 


rnmonjtbmti 


KMOn  ^araon 


e»eh  Oe^ifittet 


_   Combinad  Bodily  Iniury  (Excluding  Paaaangara  othar 

than  cargo  attandanta)  and  Prapany  Oamagi  UaWHty        nxuw  tajatOfiOO 

'. Paaaongar  Bodily  Iniury  UabHlty  sxcooo  no04»  ■  7S%  o*  leM 

mmm  a»  piiimq 

D  Combinad  Covaraga:    This  combinad  covaraga  is  a  singia  limit  of  liability  for  aaeh  oocufrawca  at  laaal  aqual  to  tha  raqulrad 
minimums  atatad  abova  for  bodily  ln|ury  (axciuding  paaaangara),  proparty  dwnaga.  and  paaaangar  bodily  ln)ury. 


PoliCY  No. 


Amount  ot  Commgt 


D  This  policy  covors  CARGO  oparations  only  and  ajrc/i/das  passangar  liability  Insuranca. 


C    UJL  CERTIFICATEO  AIR  CARRIERS  OPERATINO  lAROE  AIRCRAFT 

Tha  aircraft  covarad  by  this  policy  ara  LARGE  AIRCRAFT  (la.,  with  mora  than  W  paaaangar  aaats  or  with  a  maximum  payload 
capacity  of  mora  than  18.000  pounds).  (Chock  ooptnto  or  comblnoi  cooaraga  at  appmprtoiot: 

D  Saparata  Covarages: 


ttlnlmum  Umlt 


^lley  No. 


Typo  0/  Uobillty 


Each  Pofoon 


Eoch  Oeeuironeo 


Combinad  Bodily  Iniury  (Excluding  Paaaangars  othar 

than  cargo  attandants)  and  Proparty  Oamaga  Liability         taoo.ooo  S20.000.000 


Passangar  Bodily  injury  Uability 


S300.000  1300.000  i  TSH  ofloMI 

InatsNad  m  hw  Wfcrtn. 


D  Combinad  Coverage:    This  combined  covaraga  is  a  aingia  limit  of  lial>ility  for  each  occurranoa  at  laaat  aqual  to  tha  raqulrad 
mmimums  stated  above  for  bodily  injury  (excluding  paaaangars),  property  damage,  and  paaaangar  bodily  injury. 


Po//ey  No. 


Amount  ot  Coverage 


D  This  policy  covers  CARGO  operations  only  and  oxeludoo  paaaenger  liability  Inaurance. 


3.  Tha  policy  or  policies  listed  in  this  certificate  in8ura(8)  rCf>acit  Onof: 
D  Operations  conducted  with  all  aircraft  operated  by  tt«e  Inaurad 
D  Oparations  conducted  with  the  following  typea  of  aircraft: 
D  Operations  with  the  following  aircraft:  (um  imkiomi  paet  m  > 


rAA  m  rtmtt*  ntt 


4.  Each  policy  listed  m  this  certificate  meets  or  exceeds  the  requirements  in  14  CFR  Part  205. 


(Hamt  or  ifmntn 

ItMmt) 

(Oiy.  Sum.  Zip  CMW 

/ 

If  or  iMt  eomsfW 

tSigif  lum.  n  i»»Hwtw> 

imimti 

amm.0m0mm 

(MWMW 

KHf. 

amm.i»onn 

Mirri^.  ai  ^ 

*    ■ 

1 

vum 

Otm. 

iDtm 
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o 


OMotoftttSecmary 
ortoraponcMon 


MBteromnA 

l«H  «M«  to  eeaMMM  «•  MM  MOMeir  d  »•  MttM 
yoiir  cemnwntt  to  DOT  and  one  «  aw  ioNowtno  « 

QBto*  al  A*toUon  AiMlyM,  r-C? 
WHMngton,  DC  20BIO 

V  or  ESTWATED  IWIOEN 

—■ow  li  wM— tod  to  mm%9»  30  ii*«Mtoi  tm  mtpfi 
A.  ...  _.j..  -^ — _— —  « . — . —  .*... »_   ■      .«--*' 

idkwt 

Offlo*  ol  MaiMflpinMm  and  SudgM 
WMMn«toii.OCSI803 

0MB  No  rOS-OOSO        ExptrM  13-31-94 


FOREIGN  AIR  CARRIERS  CERTIFICATE  OF  INSURANCE 

POLICIES  OF  INSURANCE  FOR  AIRCRAFT  ACaOENT  BODILY  INJURY  AND  PROPERTY  DAMAGE  LIABILITY 

nuM  INSTNUCnONS:    Fti«  an  original  o<  mia  (arm  «Hth  tha  KaguMory  Analyaia  OMawn,  P-57.  OtIIca  e(  AvtaUon  Anaiyaia.  OapartmaiM  of  Tranaeoflalion. 
400  rm  SMal,  S.W..  WaaMngion.  DC.  20000. 
(Hmm  tye*  iniwmttion.  ateapf  tigttaiuiM.) 

THIS  CERTIFIES  THAT: 


fWMw  01  uttunrj 


ttn  iMucd  a  policy  or  policiM  o(  Aircraft  Liability  Insuranca  to  . 


mvm  vM  MWtu  0/  mnuwa  femgn  «*  cvntri 

until  tan  (1(Q  daya  aftar  wrtttan  noiica  from  ttw  Inaurar  or  carrfar  of  tha  intent  to 


•ffactlva  from . 


tarmifiate  covaraga  la  racaivad  by  tha  Oapaitmant  of  Tranaportation. 

NOTE:  Pan  205  o<  tha  Oapafimam't  Hagulationa  doaa  no!  allow  for  •  prodatarmtnad  tarmmallon  data,  and  a  eartlflcata  thowlng  tucA  a  data  la  unaccaptaDia 


1.  Tha  Insurar  (Ch*ck  Ont): 

D  is  licansad  to  iasua  aircraft  insuranca  pollclaa  In  tha  Unitad  States; 
O   is  licensed  or  approved  by  the  government  of 


.  to  issue  aircraft  insuranca  policies:  or 


D   is  an  approved  surplus  line  insurer  in  the  State<s)  of 


The  insurer  aeawmM.  under  the  policy  or  policies  listed  below,  aircraft  accident  liability  insured  to  minimums  at  least  eoual  to  the 
following  dwring  operation,  maintenance,  or  uae  of  aircraft  in  "foreign  air  transportation"  as  that  term  is  defined  in  the  Federal  Aviation 
Act  (Comptf  afiptleabU  $tciion($)  tMlom): 

A.    CANADIAN  CHARTER  AIR  TAXi  OPERATORS  WITH  PART  2S4  AUTHORITY  ONLY-SMAU  AIRCRAFT 

The  aircraft  covered  by  this  policy  have  30  or  fewer  passenger  seats  or  a  maximum  payioad  capacity  of  7.S0O  pounds  or  less  and  a 
ntaximum  authorized  takeoff  weight  on  wtweta  of  no  more  than  36.000  pounds.  fC/iec*  aeparete  or  cowbrnetf  coyaraga  as  appropriate^. 

D  Separate  Coverages:  ' Miiumum  Limit ' 

Po/»cy  Wo. 


Typ9  ot  Ltablllty 


Bach  Ptnon 


Each  Oecumnca 


Combined  Bodily  Injury  (Excluding  Passengers  other 

than  cargo  attendants)  and  Property  Oamago  Liability  tnjooo 

Paasenger  Bodily  Injury  Uabllity  S73.00O 


12.000.000 

$79.000 1  7SS  of  total 
number  of  passangar  setts 
mataiiad  m  the  aircratt 


D  Combined  Coverage:    This  combined  coverage  Is  a  single  limit  of  liability  for  each  occurrsnce  at  least  equal  to  the  required 
minimwms  stated  above  for  bodily  injury  (excluding  passengers),  property  dsincgs,  and  0aasenger  bodily  Injury. 


Policy  No. 


Amount  ot  Covanga 


O  This  policy  covers  CARGO  operationa  only  and  axeludat  passenger  liability  Inaurance. 


B.    CANADIAN  CHARTER  AIR  TAXI  OPERATORS  WTTH  PART  2M  AUTHORITY  ONLY-UROE  AIRCRAFT 

Tha  aircraft  covered  by  this  poMcy  have  mors  than  30  pasaangan  seats  or  more  than  a  maximum  payioad  capacity  of  7.500  pounds  and  a 
laaximum  authorized  takeoff  weight  on  a^ieeia  of  no  mora  than  36,000  pounds.  (Chack  saperaf*  or  eombinad  oonaraga  a$  appmpnatar. 

D  Separate  Coverages:  ^ Minimum  Limit 

Po/>cy  No. 


' Typa  ot  Liability Eaefi  Paraon 

ComWwad  Bodily  Injury  (Excluding  Paaaanger*  other 

than  cargo  attandanta)  and  Property  Damage  Liability  STMOO 

Passenger  Bodily  Injury  Liability  175.000 


Eac/i  Oeci/rrvnce 


120,000,000 

175,000  I  75S  of  total 
number  of  psaiswair  seats 
kisMiiad  tti  the  aircraft 


Combined  Coverage:    This  combined  covaraga  la  a  alngla  Mnit  o(  liability  (or  each  occwnanca  at  laaat  equal  to  the  required 
minimuma  stated  above  for  bodily  Injury  (excluding  passengers),  property  damage,  and  passenger  bodily  Injury. 


Policy  No. 


Amount  ot  Covaraga 


D  This  policy  covers  CARGO  operations  only  and  ancludaa  passenger  liability  insuranca. 
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(veuTiNt  SMAu  Amcfurr 

«•  SMALL  AinCfUrr  (l*-.  «Nti  aO  or  ftMr  pM>wo« MM*  or  mm  •  maximum  paytoad 
CMC*  aaparafa  or  comMnotf  eovarapa  a«  »ppnprt»t9): 


tllnlmum  Umit 


T)fp0  9f  UtblKtf 


Cac/i  ftaraon 


EkeM  OccwfTVAca 


CoMMnad  BodMjr  Injunr  CactMdtno  I 

than  cargo  attandants)  and  Proparty  Oamago  Uabtiity        nxMO         lloaQjaa 


>7SH«lMial 

iMtallcd  In  tha  airwH. 

D  ComWnad  Covoraor   TMa  eemWnad  eovafag*  (a  •  aMo*»  Mmit  ot  naMIRy  tor  aacft  oceuranca  at  laaat  aqual  to  ttia  raqulrad 
ariMteHDW  atatatfabawHwfeadNy  kiiury  (amMInt  poMonfora).  pfoparlr  damaga,  and  paaaangar  bodily  Injury. 


Po//cy  Ma . 


D  Thia.  poacy  coaars  CANQO  oparaliona  ofl/y  and 


NabWty  ktawranMi 


0.    FOMBONAIRCAMUCMOrflUTINaLAIiaCAMCIIAFT 
Tha  aircrait  cowawd  by  iMa  paNcy  am  LARGE  AMCAAFT  (Ml.  «Ml» 
capacity  of  mora  than  tSJDMpoHBdaK  (Cbac*  aapama  or  co«ilaa< 

D  Saparata  Cwaragad: 

PoMcyMa.  TyparatUaWify 


CmiAIAatt  Aft  AAAfBAIliAiftk 

UMmtmUmU 


cacn  niraovr 


iacli  OeeuH9tt€0 


ComWnad  Bodily  ln|iirf  (Eactodinf  Paaaangara  ofMa* 

Man  cargo  attandarrta)  and  MapaMy  IHamiai  UabiMr        taoojxn 

PaaaangarBadnyNMryUoMHy  taocooo 


(30,000,000 

tamjKD  m  n%  tt  mm 

Mwawataaaawa 

iBtUllad  in  MM  •IrcraML 

O  Combined  Coverage:    Thla  combiaad  coverage  ia  a  aingia  limit  ot  llablttTy  tor  aacK  occurrence  at  leaat  equal  to  flia  laquirad 
minimwms  stated  above  far  bodily  iniury  (exctodMg  paaaeageral.  prepare  damage,  and  panenger  bodily  la|ury. 


^e«cy  Mo. 


Amouia  ot  Coaarapa . 


D  Thit  policy  covert  CARGO  oparaWena  on'y  and  avcft/Mw  paaaangar  Itabillty  inauranca. 


3.  The  policy  or  policies  listed  m  iMa  eemflcata  insure(a)  fCfiee*  On*): 
O  Operations  conducted  wittr  ail  aircraft  operated  by  ttte  Inaured 
D  Operations  conductad  wWi  Itm  toltoting  types  at  aircraft: 
D  Oparationa  \iirtlb  tfe  lottowing  aturaft:  um  tatmant  mm  *  <— ifi 


r/U  or  ftmlf*  fit 


4.  Each  policy  uated  in  this  cartilicata  maata  or  exceed*  Wm  laqiitrements  in  14  cnt  Part  30ft. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  101  and  201 
(Docket  Na  RM92-1-000] 

Revisions  to  Uniform  Systemk  of 
Accounts  to  Account  for  Allowances 
Under  ttie  Clean  Air  Act  Amendments 
of  1990  and  Regulatory-Created 
Assets  and  Ual>ilities  and  to  Form 
Nos.  1, 1-F,  2  and  2-A:  Extension  of 
Time  for  Comments 


January  22. 1992. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  Proposed  Rulemaking; 

extension  of  time  for  initial  and  reply 

comments. 

summary:  On  December  2, 1991,  the 

Commission  issued  a  proposed  rule  to 

amend  its  Uniform  Systems  of  Accounts 

for  public  utilities,  licenses  and  natural 

gas  companies  (56  FR  64567,  December 

Hi  1991).  The  dates  for  filing  initial  and 

reply  comments  are  being  extended  at 

the  request  of  the  Edison  Electric 

Institute. 

DATES:  The  date  for  filing  initial 

comments  is  extended  to  April  10, 1992. 

The  date  for  filing  reply  comments  is 

extended  to  May  11, 1992. 

addresses:  Office  of  the  Secretary,  825 

North  Capitol  Street,  NE.,  Washington, 

DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lois  D.  Cashell,  Secretary,  (202)  208- 

0400. 

Lois  O.  Cashell, 

Secretary. 

On  January  14, 1992.  Edison  Electric 
Institute  (EEI)  filed  a  motion  for  an 
extension  of  time  to  file  comments  fn 
response  to  the  Commission's  Notice  of 
Proposed  Rulemaking  issued  December 
2, 1991,  in  the  above-docketed 
proceeding.  On  January  17, 1992,  the 
National  Association  of  Regulatory 
Utility  Commissioners  filed  an  answer 
supporting  EEI's  motion. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  filing 
comments  is  granted  to  and  including 
April  10, 1992.  Reply  comments  shall  be 
filed  on  or  before  May  11, 1992. 

Lois  O.  CaslieU. 

Secretary. 

[FR  Doc.  92-2093  Filed  1-28-62;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 
RIN  1024-AC04 

Golden  Gate  National  Recreation  Area 
Designated  Bicycle  Routes 

agency:  National  Park  Service,  Interior. 
action:  Proposed  rule. 

SUMMARY:  The  purpose  of  this 
rulemaking  is  to  designate  certain  routes 
within  the  nondeveloped  area  of  Golden 
Gate  National  Recreation  Area  as  open 
to  bicycle  use,  and  to  regulate  their  use 
in  these  areas.  This  designation  is 
proposed  because  bicycle  use  has  been 
determined  by  the  Superintendent  to  be 
a  desirable  recreational  use  of  certain  , 
areas  of  the  park  and  because  such  use 
is  consistent  with  the  protection  of  the 
park's  natural,  scenic  and  aesthetic 
values,  safety  considerations  and 
management  objectives  and  will  not 
disturb  wildlife  or  park  resources. 
DATES:  Written  comments  will  be 
accepted  through  March  30, 1991. 
ADDRESSES:  Comments  should  be 
addressed  to:  General  Superintendent, 
Golden  Gate  National  Recreation  Area, 
Building  201,  Fort  Mason,  San  Francisco, 
California  94123. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gil  Soper,  Chief  Ranger,  Golden  Gate 
National  Recreation  Area,  Building  201, 
Fort  Mason,  San  Francisco,  CA  94123, 
Telephone:  415-556-4283. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  purpose  of  these  proposed  special 
regulations  is  to  designate  certain  trails 
(former  military,  ranch,  and  fire 
protection  roads)  within  Golden  Gate 
National  Recreation  Area  as  open  for 
bicycle  use. 

On  April  2, 1987,  the  National  Park 
Service  published  revised  regulations  in 
the  Federal  Register  amending  36  CFR 
part  4  which,  among  other  things, 
prohibits  bicycle  use  except  on  park 
roads,  in  parking  areas  and  on  routes 
designated  for  bicycle  use  (52  FR  10670). 
These  regulations,  at  36  CFR  4.30, 
require  that  such  designation  be  made 
only  after  "a  written  determination  that 
such  use  is  consistent  with  the 
protection  of  a  park  area's  natural, 
scenic  and  aesthetic  values,  safety 
consideration  and  management 
objectives  and  will  not  disturb  wildlife 


or  park  resources"  (36  CFR  4.30(a)).  The 
regulations  further  require  that,  except 
for  routes  designated  in  developed  areas 
and  special  use  zones,  routes  designated 
for  bicycle  use  shall  be  promulgated  as 
special  regulations. 

After  extensive  consultations  with 
bicyclists,  equestrians,  hikers,  and 
environmental  groups,  a  "Marin  Trail 
Use  Designation  Environmental 
Assessment"  was  prepared  to  consider 
four  alternatives  for  bicycle  use  of  park 
trails.  The  result  was  the  development 
of  a  "Trail  Use  Designation  Plan "  (Plan). 
In  developing  the  Plan,  the  park  held 
four  public  hearings  over  a  three  year 
period  through-the  Golden  Gate 
National  Recreation  Advisory 
Commission,  as  well  as  three  user  group 
workshops  and  numerous  consultations 
with  interested  groups  and  individuals, 
and  considered  over  700  written  and 
verbal  comments. 

The  final  Plan  recommends  that 
certain  trails  be  designated  for  hiker  use 
only;  certain  other  trails  for  equestrian   . 
and  hiker  use;  certain  other  trails  for 
bicycle  an  hiker  use;  and  certain  trails 
for  multiple  use.  Consideration  was 
given  to  environmental  factors,  safety, 
visitor  use  patterns,  management 
considerations,  and  special  park  values. 
All  trails  were  considered;  however, 
only  roads  and  former  roads  were 
determined  to  be  suitable  for  bicycle 
use. 

The  following  listed  trails  or  sections 
of  trails  are  proposed  for  designation  as 
open  to  bicycle  use: 

— ^Kirby  Cove  Road,  between 

Conzehnan  Road  and  Kirby  Cove 

Campground. 
— Coastal/Slacker  Road  between 

McCullough  Road  and  Slacker  Hill. 
— Coastal  Trail  between  Conzelman 

Road  at  McCullough  Road  and  the 

Fort  Barry  Rifle  Range  at  Bunker 

Road. 
— Coastal  Trail  between  Rodeo  Beach 

parking  area  and  Hill  88. 
— Coastal  Trail  between  Tennessee 

Valley  Trail  and  Coyote  Ridge  Trail. 
— Coyote  Ridge  Trail  between  the 

Coastal  Trail  and  Miwok  Trail. 
— Coyote  Ridge  Trail  between  Fox  Trail 

and  the  Coastal  Trail  at  the  Hack  Site. 
—Coastal  Trail  between  Coyote  Ridge 

Trail  at  the  Hack  Site  and  Muir  Beach. 
— Miwok  Trail  between  Rodeo  Lagoon 

and  Old  Springs  Trail. 
— Old  Springs  Trail  between  Miwok 

Trail  and  Miwok  Stable. 
—Miwok  Trail  between  Miwok  Stable 

and  Highway  1. 
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— ^Tennessee  Valley  Trail  between 

Tennessee  Beach  and  Tennessee 

Valley  Road  parking  area. 
—Bobcat  Trail  between  Miwok  Ttail 

and  Marincello  Road. 
—Alfa  Avenue  between  WoK  Back 

Ridge  Road  and  Marin  Gty. 
— Hawk  Camp  TvaB  between  Bobcat 

Trail  and  Hawk  Camp> 
— ^Rodeo  Avenue  between  US  Highway 

1(71  and  Alta  Avenue. 
— MarinceDo  Road  between  Tennessee 

VaRey  Parking  Area  and  Bobcat  Trail 
— Haypress  Road  between  Tennessee 

Valley  Road  and  Haypress 

Campground. 
— Smith  Road  between  Marinview  and 

Miwok  Trail 
^Bay  Trail  between  Golden  Gate 

Bridge  and  Sausalito. 
— Oakwood  Valley  Road  between 

Tennessee  Valley  Road  and  Oakwood 

Valley  Pond.  Poes  not  uwlude 

Oakwood  VaQey  Trail  between  Pond 

and  Alta  Avenue] 
—Diaz  Ridge  Trail  between  Mt. 

Tamalpais  State  Park  boundary  and 

Highway  1  near  Muir  Beach. 
— Deer  Park  Fire  Road  between  Frank's 

Valley  Road  and  Coastal  Trail  near 

Pan  ToU  (Ma}or  portion  ia  in  ML 

Tamalpais  State  Park.) 
— Willow  Camp  Fire  Road  between 

Stinson  Beach  and  Ridgecrest 

Boulevard.  (Major  Portion  is  in  Mt 

Tama^ais  State  Park.} 
— Bolinas  Ridge  Trail  between  Bolinas- 

Fairfax  Road  and  Sir  Francis  Drake 

Highway  near  Olema. 
— McCurdy  Ti'ail  between  Highway  1 

and  BoKnas  Ridge  Tt-aiL 
— Randall  Trail  between  Highway  1  and 

Bolinas  Ridge  Trail 
— Shafter  TraO  between  Bolinas  Ridge 

Tt^il  and  Shafter  Bridge.  (Portion  is  in 

Samud  P.  Taylor  State  Park.) 

All  of  the  trails  which  have  been 
proposed  as  open  for  bicyde  use  are 
former  ranch  or  military  roads  or 
maintained  fire  roads.  Currently.  46.9 
miles  of  former  ranch,  military  and  fire 
roads  are  recommended  for  bicyde  use. 
All  have  adequate  Width  and  visibility 
for  passing,  and  can  be  adequately 
maintained  for  multiple  uses  including 
'  bicydes. 

The  Plan  requires  the  monitoring  and 
management  of  these  trails  in  such  a 
manner  as  to  ensure  that  designation  for 
bicycle  use  will  not  adversely  impact 
other  park  users  or  the  environment  An 
erosion  assessment  survey  in  concert 
with  The  Wan  vCill  guide  the 
reconstruction,  maintenance  and  use  of 
this  trail  system  over  the  next  several 
years. 

Because  the  Plan  is  dynamic  and 
subject  to  change  as  trails  maintenance 


and  coaatmctkn  activitiea  ( 
specific  trails  or  routes  ar»  sat  hsied  Id 
the  regulation  text  Any  additional  traila 
other  than  tfioee  mentioned  in  this 
preamble  may  be  designated  by  the 
Superintendent  in  writntgaflarhotding 
public  meetings  through  the  Golden 
Gate  National  Recreation  Area't 
Advisory  Commission,  by  marking  on 
maps  which  will  be  available  in  the 
office  of  the  aaperintendent  and  at  odier 
places  comrenicnt  to  the  p«bhc  and 
through  the  posting  of  trada  which  are 
open  to  biQyde  use.  Further,  the 
authority  of  the  Superintendent  to 
"impose  public  use  limits,  or  dose  all  or 
a  portion"  of  a  designated  trail 
accwding  to  die  oitcna  in  36  CFR  1.5  it 
not  restricted  by  this  proposed 
regulatioa. 

The  Superuttendent  has  made  a 
determination  in  writing  that  these 
routes  proposed  for  designation  as 
bicycle  routes  are  conusteat  with  die 
protection  td  Golden  Gate  National 
RecreaticKi  Area's  natural  scenic  and 
aesthetic  values,  safety  coasideratioBS 
and  BMnagoaent  objectives  and  will  not 
disturb  wildlife  or  park  resources,  as 
required  in  (  00(b)  c^  tide  38.  Code  of 
Federal  Regulations. 

Soction  Analysis 

The  proposed  rule  «vill  add  a  new 
paragraph  (c)  to  the  existing  regulations 
at  36  CFR  7.97.  "Desipiated  bicycle 
routes",  specific  to  the  use  of  bicydes. 
This  new  paragraph  permits  the  use  of 
bicycles  in  accordance  with  existing 
regulations  at  38  CFR  4.30  and  specifics 
regulations  for  bicycle  use  on  designated 
routes  in  nonnleveloped  areas  of  Golden 
Gate  National  Recreation  Area. 

Paragraph  (c)(l]  designates,  pursuant 
to  36  CFR  4.30f  b).  certain  roads  and 
trails  that  were  former  mtfitary  and 
ranch  roods,  and  existing  fire 
management  roads  as  open  to  bicycle 
use.  Soch  designated  routes  shall  be 
identified  by  the  postmg  of  signs  and  by 
the  identiiicBtiaB  on  asaps  mmie 
available  to  the  public. 

Paragraph  (cH2)  identifies  maximum 
speed  limits  for  bicycles  on  designated 
routes.  These  trails  are  not  for  the 
exclusive  use  of  bicydista.  eatd  are  open 
to  hikers  and.  in  some  areas,  to  horses. 
Speed  limits  will  assist  m  preventing 
conflicts  with  these  users. 

Paragraph  (c)(3)  prohibits  the 
possession  of  a  bicyde  in  all  non- 
developed  areas  not  designated  as  open 
to  bicycle  use.  This  prohibition  is  to 
discourage  the  pushing  or  carrying  of 
bicycles  into  non-designated  areas,  thus 
fadlitating  the  fair  enforcement  of  these 
proposed  regulations. 

This  paragraph  also  reqiutt*  the  use 
of  an  activated  wdiite  headUght  between 


sunset  and  suBrise  instsod  of  a  whKe 
reflector,  which  ia  currenUy  prescribed 
by  i  4.30(d).  Forward  reflectors  alone 
would  not  be  safe  on  trails  in  non- 
developed  areas  where  tbsre  is  a  lack  of 
activated  lights  that  make  reflectors 
useful. 

PahfisPMid#alfaB 

R  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  fat  the  rule  making  process. 
Accon^ngly,  interested  persons  may 
submit  written  comments,  suggestions  or 
objections  regarding  the  proposed  route 
designations  and  proposed  additional 
olT-road  bicyde  regulations  to  the 
General  SvpcriBtendent  Golden  Gate 
National  Recreation  Area,  Fort  Mason. 
San  Frandsco.  California  94123,  within 
30  dasrs  of  the  publication  of  this  notice 
in  the  FedoFa)  Register. 


Drafliat 

The  primary  author  of  this  rulemaking 
is  Richard  B.  Hardin,  Ranger  Activities 
Spedahst  Gotten  Gate  Natkmal 
Recreation  Area. 

Paperwork  Reducden  Act 

This  nakmakiog  does  not  contain 
information  coUection  requkonents  that 
rcqoire  approval  by  the  Office  of 
Management  and  Bodgct  nader  44  U.&C 
3501  el  aeq. 

ConpUoBos  with  Other  Laws 

The  Department  of  the  Interior  haa 
determined  that  this  docuaient  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  that  this  document  will  not 
have  a  significmt  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regidatory  Flexibihty  Act  (5 
U.&C801erjef). 

In  compliance  wfA  the  National 
Environmentel  PoKcy  Act  (NEPA)  an 
Environmental  Assessawnt  was 
prep«ed  to  review  the  imperts  of  this 
action.  A  Finding  of  No  Significant 
Impact  was  si^ied  on  May  M.  1991. 

In  accordance  with  section  7  of  the 
Endangered  Spedes  Act  of  1973  fonaal 
constdtatioB  with  the  U.S.  Fish  and 
WUdlife  Service  was  initialed  for  traib 
where  use  was  ia^Mcting  endangered 
species  habitat  Bi^dc  use  is  not 
proposed  for  these  trails. 

The  NPS  has  reviewed  this  rule  as 
directed  by  Executive  Order  128301 
"Government  Actions  and  interference 
with  Constitutionally  Protected  RighU". 
to  determine  if  this  rule  has  "policies 
that  have  taking  implications."  The  NPS 
has  determined  that  this  rule  does  not 
have  takings  implications  becsasc  the 
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regulations  apply  only  to  park  lands, 
and  open  certain  of  these  lands  to 
bicycle  users. 

List  of  Subjects  in  38  CFR  Part  7 

National  Parks:  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  chapter  I  as 
follows: 


PART  7— SPECIAL  REGULATIONS. 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  16  U.S.C.  1.  3. 9a.  460^6-3, 
462(k]. 

2.  Section  7.97  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 


§7.97 
Are*. 


Gokton  Gate  Hattonal  Rscrsatlon 


(c)  Designated  bicycle  routes.  The  use 
of  a  bicycle  is  permitted  according  to 
S  4.30  of  this  Chapter  and,  in  non- 
developed  areas,  as  follows: 

(1]  Bicycle  use  is  permitted  on  former 
military  roads,  former  ranch  roads,  and 
fire  management  roads  which  have  been 
designated  by  the  Superintendent  as 
bicycle  routes  by  the  posting  of  signs, 
and  as  designated  on  maps  which  are 
available  in  the  office  of  the 
superintendent  and  other  places 
convenient  to  the  public. 

(2)  Bicycle  speed  hmits  are  as  follows: 

(i)  15  miles  per  hour  Upon  all 
designated  routes  in  Golden  Gate 
National  Recreation  Area. 

(ii)  5  miles  per  hour.  On  blind  curves 
and  when  passing  other  route  users. 
'  (3]  The  following  are  prohibited: 

(i)  The  possession  of  a  bicycle  on 
routes  not  designated  as  open  to  bicycle 
use. 

(ii)  Operating  a  bicycle  on  designated 
bicycle  routes  between  sunset  and 
sunrise  without  exhibiting  on  the  bicycle 
or  on  the  operator  an  activated  white  ■ 
light  that  is  visible  from  a  distance  of  at 
least  500  feet  to  the  front  and  with  a  red 
light  or  reflector  visible  from  at  least  200 
feet  to  the  rear. 

Dated:  December  6, 1991. 

lennifer  A.  Saliabury, 

Acting  Assislant  Secretary  for  Fish  and 
Wildlife  and  Parka. 

(FR  Doc.  92-2142  Filed  1-28-92^  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  1303 

RIN  0979-ABOO 

Head  Start  Program 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Administration 
for  Children  and  Families  (ACF). 
action:  Notice  of  proposed  rulemaking. 

SUatMARY:  This  Notice  of  Proposed 
Rulemaking  (NPRM)  requests  comments 
from  the  public  on  proposed  changes  to 
45  CFR  part  1303  entitled  "Procedures 
for  Appeals  for  Head  Start  Delegate 
Agencies,  and  for  Opportunities  to  Show 
Cause  and  Hearings  for  Head  Start 
Grantees." 

The  proposed  new  procedures  will 
reduce  reporting  and  paperwork 
requirements.  The  changes  also  remove 
unnecessary  and  duplicative  provisions 
and  revise  the  language  of  the  current 
regulation  for  clarity. 

rhe  most  significant  proposed  change 
is  to  improve  the  show  cause  and 
hearings  process  for  Head  Start  grantees 
by  abolishing  the  current  complex  and 
costly  procedures  and  utilizing  the 
Departmental  Appeals  Board. 
DATES:  In  order  to  be  considered, 
comments  on  this  proposed  rule  must  be 
received  on  or  before  March  30, 1992. 
AODRESSES:  Please  address  comments 
to:  Wade  F.  Horn,  Ph.D.,  Commissioner, 
Administration  for  Children,  Youth  and 
Families:  PO  Box  1182;  Washington,  DC 
20013. 

Beginning  14  days  after  close  of  the 
comment  period,  comments  will  be 
available  for  pubUc  inspection  in  room 
2219.  330  C  Street.  SW.,  Washington.  DC 
20201.  Monday  through  Friday  between 
the  hours  of  9  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  D.  Roth,  Jr.  (202)  245-0504. 
SUPPLEMENTARY  INFORMATION: 

I.  Program  Purpose 

Head  Start  is  a  national  program 
providing  comprehensive  developmental 
services  primarily  to  preschool  children, 
aged  three  to  the  age  of  compulsory 
school  attendance,  and  their  low-income 
families.  To  help  enrolled  children 
achieve  their  full  potential,  Head  Start 
programs  provide  comprehensive  health, 
nutritional,  educational,  social  and  other  ' 
services.  In  addition.  Head  Start 
programs  are  required  to  provide  for  the 
direct  participation  of  the  parents  of 
enrolled  children  in  the  development, 
conduct,  and  direction  of  local 


programs.  In  FY  1990,  Head  Start  served 
548,470  children  through  a  network  of 
1,300  grantees  and  620  delegate  agencies 
which  have  approved  written 
agreements  with  grantees  to  operate 
Head  Start  programs. 

II.  Purpose  of  the  NPRM 

The  Administration  for  Children, 
Youth  and  Families  (ACYF)  is  proposing 
to  amend  the  current  rule  governing 
Head  Start  grantee  and  delegate  agency 
appeals  at  45  CFR  part  1303.  The 
purpose  of  this  revision  is  to  eliminate 
duplication  and  increase  efficiency  in 
governmental  operations  by  reducing 
the  time  expended  in  preparing  and 
holding  an  appeal,  conducting  a  hearing 
and  reaching  a  final  decision.  We 
believe  this  revision  will  reduce  the  cost 
of  an  appeal  and  the  total  time  required 
for  an  appeal  from  the  initial  request  for 
a  review  or  a  hearing  on  the  proposed 
action  to  a  final  decision. 

IIL  Siunmary  of  the  Major  Provisions  of 
the  NPRM 

The  proposed  regulation  significantly 
revises,  clarifies,  and  simplifies  the 
appeals  process  for  Head  Start  grantees 
and/or  current  and  prospective  delegate 
agencies.  The  proposed  changes  are  in 
response  to  a  review  and  analysis  of 
data  on  actual  appeals  filed  by  Head 
Start  grantees  and  delegate  agencies. 

The  following  is  a  summary  of  the 
major  provisions  of  the  NPRM: 

(1)  Currently,  grantees  may  appeal 
three  types  of  actions  by  the 
Administration  for  Children  and 
Families  (ACF):  A  termination  of 
financial  assistance;  a  denial  of 
refunding:  and  a  suspension.  This  NPRM 
proposes  to  require  that  all  allowable 
grantee  appeals  will  be  heard  by  the 
Departmental  Appeals  Board  rather 
than  by  ACF  staff. 

(2)  TTie  NPRM  continues  to  permit 
current  and  prospective  delegate 
agencies  to  appeal  to  the  grantee  agency 
the  rejection  of  an  application  and 
failure  of  a  grantee  to  act  on  an 
application  within  a  timely  period.  In 
addition,  we  propose  to  permit  delegate 
agencies,  for  the  first  time,  to  appeal  the 
termination  of  a  grant  or  contract. 

(3)  We  propose  to  raise  attorney  fees 
from  $100.00  per  day  to  the  usual  and 
customary  fees  for  the  locality  in  which 
the  grantee  or  delegate  agency  is  located 
but  no  higher  than  $250.00  per  day.  This 
figure  will  be  adjusted  annually  for 
inflation. 

(4)  If  a  current  or  prospective  delegate 
agency  is  dissatisfied  with  the  grantee's 
decision,  it  may  appeal  that  decision  to 
ACF.  The  NPRM  proposes  to  apply  the 
"arbitrary  and  capricious"  standard  of 
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review  for  appeals  to  ACF  by  current  or 
prospective  delegate  agencies. 

(5)  Finally,  the  NPRM  proposes  to 
allow  the  ACF  reviewing  official  to 
direct  a  remedy  where  a  specific 
resolution  of  the  dispute  is  appropriate. 

Section  by  Section  Discussion  of  the 
NPRM 

We  are  proposing  to  retitle  45  CFR 
part  1303  from  "Procedures  for  Appeals 
for  Head  Start  Delegate  Agencies,  and 
for  Opportunities  to  Show  Cause  and 
Hearings  for  Head  Start  Grantees"  to 
"Appeal  Procedures  for  Head  Start 
Grantees  and  Current  or  Prospective 
Delegate  Agencies."  We  believe  the  new 
title  provides  a  clearer  understanding  of 
the  intent  of  45  CFR  part  1303  and 
conveys  the  newly  reordered  sequence 
of  delegate  appeals  discussion  which 
occurs  before  the  current  or  prospective 
delegate  agency  appeals. 

Subpart  A 

Subpart  A,  General,  of  the  NPRM  sets 
forth  the  purpose  and  application  of  the 
proposed  rule,  provides  definitions  of 
terms  in  the  regulation,  provides  the 
right  to  an  attorney,  attorney  fees  and 
travel  expenses  and  allows  any  other 
remedies  authorized  by  law.  In  addition, 
it  deals  with  certain  administrative 
concerns,  such  as  how  dociunents  must 
be  served  on  parties  and  the  agency, 
and  the  continued  applicability  of  this 
part  in  the  event  of  organizational 
changes,  reduction  of  program 
appropriation  levels  or  changes  in 
agency  nomenclature. 

Section  1303.1 

Purpose  and  Application.  In  this 
section  we  propose  to  correct  the 
statutory  citation  and  make  editorial 
changes  for  clarification  purposes. 

Section  1303.2 

Definitions.  This  section  proposes  to 
add  definitions  for  "agreement,"  "denial 
of  refunding,"  "day,"  "funding  agency," 
"interim  grantee,"  and  "submittal"; 
revises  definitions  for  "prospective 
delegate  agency,"  "substantial 
rejection,"  and  "termination";  and 
deletes  definitions  for  "current  delegate 
agency"  and  "program  account." 

A  major  purpose  of  the  inclusion  of  a 
definition  for  the  term  "denial  of 
refunding"  is  to  make  clear  that  the 
appeal  rights  from  such  a  decision 
pertain  only  to  situations  in  which  a 
decision  is  made  not  to  refund  a  grant 
after  the  end  of  an  existing  budget  or 
project  period  based  on  findings  that  the 
grantee  is  unfit  to  continue  operating  the 
program. 


Section  1303.3 

Right  to  an  attorney,  attorney  fees, 
and  travel  costs.  This  section  proposes  a 
number  of  significant  changes,  some  of 
which  are  proposed  in  order  to  clarify 
agency  policy.  First,  the  limit  on 
attorney's  fees  would  be  raised  from 
$100.00  per  day  to  the  usual  and 
customary  fees  for  the  locality  in  which 
the  grantee  or  delegate  agency  is 
located.  There  is  a  proposed  limitation 
of  $250.00  per  day,  which  shall  be 
adjusted  annually  for  inflation  from  the 
effective  date  of  the  regulations.  This 
limitation  may  not  be  exceeded.  The 
reason  for  these  changes  is  to  update  the 
amounts  payable  and  to  keep  them 
current  with  rises  in  the  Consumer  Price 
Index  (CPI)  without  the  necessity  for 
constant  amendment  of  the  regulations, 
and  to  place  a  consistent  limit  on  such 
fees.  Actual  notice  of  the  current 
limitations  will  be  provided  to  each 
grantee  at  the  time  it  is  notified  of  an 
appealable  action.  ACF  officials  are 
mindful  of  the  fact  that  there  are 
attorneys  who  charge  in  excess  of  the 
limitation  proposed  in  this  regulation. 
We  are  also  mindful  of  the  fact  that  the 
funds  involved  are  scarce  social  service 
funds  appropriated  by  Congress  to   . 
provide  valuable  services  to  a 
population  in  need  of  them.  Therefore, 
we  believe  that  limitations  on  these 
costs  are  necessary  and  in  the  public 
interest.  We  urge  the  private  bar  to  be 
similarly  mindful  of  the  nature  of  the 
programs  involved  and  of  the  limited 
funds  available  for  these  programs. 

We  are  proposing  to  remove  the 
existing  authority  to  waive  the  fee 
limitation  because  it  has  generated 
excessive  disputes.  It  is  believed  that 
limiting  the  fees  to  the  usual  and 
customary  charges,  not  to  exceed 
$250.00  per  day,  and  indexing  that 
limitation  to  the  national  inflation  index, 
or  CPI,  is  reasonable.  Moreover,  this  will 
result  in  a  uniform  and  equitable 
application  of  the  provision  throughout 
the  country. 

We  also  have  considered  a  change  in 
current  regulations  proposing  that 
grantees  be  allowed  to  charge  the 
attorney  fees  discussed  above  as  well  as 
the  attorney's  travel  and  per  diem  costs 
to  the  grantee's  current  operating 
program  funds  only  in  those  cases 
where  the  grantee  is  successful  in  the 
final  outcome  of  its  appeal.  This  change 
would  result  in  the  grantee  not  being 
able  to  utilize  Federal  grant  funds  to  pay 
attorney  fees  and  costs  if  the  appeal 
was  unsuccessful.  The  revised  method 
of  paying  for  grantee  appeals  would 
have  resulted  in  this  portion  of  the  Head 
Start  appeals  process  being  compatible 
with  the  current  fee  payment  practice  of 


a  number  of  other  similar  Departmental 
grant  programs.  We  have  decided  not  to 
propose  such  a  change  at  this  time. 
Nevertheless,  we  are  interested  in 
receiving  comments  concerning  whether 
such  a  change  would  be  advisable. 

Similarly,  it  is  proposed  that  fees  be 
limited  to  only  one  attorney  in 
connection  with  any  one  dispute  or 
proceeding.  ACF  believes  that  this 
policy  is  already  embodied  in  the 
current  regulation  which  refers  to  "an 
attorney"  and  "such  attorney."  This  is 
proposed  to  be  clarified  since  attempts 
have  been  made  to  charge  multiple 
attorneys'  fees  which  would  result  in 
excessive  costs  being  charged  to 
programs. 

Section  1303.4 

Remedies.  We  propose  a  technical 
change  to  the  title  of  this  section  by 
removing  the  word  "other."  The  content 
of  this  section  would  remain  the  same. 

Section  1303.5 

Service  of  process.  This  new  proposed 
section  would  spell  out  how  documents 
must  be  filed  and  served  and  how 
notices  must  be  served  in  any  appeal.  It 
also  spells  out  the  consequences  of 
failing  to  use  the  required  methods  if  an 
opposing  party,  or  the  deciding  official 
or  agency,  maintains  it  never  received 
documents.  Basically,  if  the  required 
method  is  not  used,  a  rebuttable 
presumption  is  sent  in  a  timely  manner. 
It  is  proposed  that  this  presumption  may 
only  be  overcome  by  a  preponderance  of 
evidence  showing  they  were  sent  in  a 
timely  manner. 

Section  1303.6 

Successor  agencies  and  officials.  This 
proposed  section  makes  clear  that  any 
references  to  particular  officials  or 
agencies  that  currently  have  authority 
over  Head  Start  include  any  successors 
to  them. 

Section  1303.7 

Effect  of  failure  to  file  or  serve 
documents  in  a  timely  manner.  This 
proposed  section  requires  strict 
adherence  to  the  various  filing  deadlines 
imposed  by  the  regulations.  We  believe 
this  is  necessary  to  ensure  the 
expeditious  conduct  of  proceedings 
which  is  essential  to  prompt  resolution 
of  disputes.  Since  we  believe  prompt 
resolution  of  disputes  is  important  for 
stability  and  continuity  in  providing 
quality  Head  Start  services,  we  are 
proposing  more  stringent  requirements 
than  are  typical.  We  believe  that  the 
provisions  allowing  waiver  will  provide 
the  necessary  flexibility  in  appropriate 
circumstances. 
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Section  1303.8 

Waiver  of  requirements.  The  purpose 
of  this  proposed  section  is  to  make  clear 
that,  while  procedural  requirements  may 
be  waived  for  good  cause,  this  is  not  to 
occur  frequenUy  or  routinely.  It  is 
considered  important  by  ACYF  that 
appeals  be  concluded  as  rapidly  as 
possible  consistent  with  basic  fairness 
to  all  concerned.  Rapid  resolution  of 
disputes  will,  in  our  view,  help  ensure 
stability  in  Head  Start  programs  and 
allow  all  concerned  to  focus  on  the 
provision  of  services  rather  than  on  the 
disputes  themselves.  Therefore,  while 
discretion  is  provided  to  the  responsible 
HHS  official  to  waive  procedural 
requirements  when  appropriate,  this 
discretion  is  to  be  exercised  with 
restraint.  Similarly,  it  is  ACYFs  intent 
that  the  Departmental  Appeals  Board 
will  apply  the  same  restraint  in  those 
cases  within  its  jurisdiction  and  to 
which  these  regulations  also  apply. 

Subpart  B     • 

Subpart  B,  Appeals  by  Grantees, 
would  replace  current  §  1303.20  through 
§  1303.37  (subparts  C  and  D).  The 
purpose  of  these  proposed  changes  is  to 
eliminate  duplication  and  increase 
efficiencies  in  governmental  operations 
by  reducing  the  time  spent  in  preparing 
and  holding  an  appeal  and  making  a 
final  decision.  This  new  Subpart  B 
provides  for  a  grantee  whose  financial 
assistance  has  been  terminated,  or 
whose  non-competing  continuation 
application  for  refunding  has  been 
denied,  or  who  has  been  suspended  for 
a  period  exceeding  30  days,  to  appeal 
such  decisions  to  the  Departmental 
Appeals  Board  using  the  procedures 
described  in  45  CFR  part  16.  except  as 
otherwise  provided  by  Head  Start 
appeals  regulations. 

Included  in  this  consolidation  and 
change  of  venue  is  the  elimination  of  a 
final  review  and  decision  by  the 
Commissioner.  ACYF.  However,  the 
Commissioner  must  be  consulted  about 
the  proposed  action  in  advance  and,  in 
writing,  must  signify  concurrence  with 
the  proposed  action  prior  to  its 
implementation  by  the  appropriate 
responsible  HHS  oRicial.  .  i 

Section  1303.10  ' 

Purpose. — ^This  section  proposes  to 
specify  the  purpose  of  the  new  subpart 
B. 

Section  1303.11 

Suspension  on  notice  and  opportunity 
to  show  cause.  This  proposed  section 
would  recodify  the  procedures  which 
are  found  in  current  S  1303.31.  Section 
1303.31  specifies  the  appeals  procedures 


regarding  non-summary  suspensions 
with  opportunity  to  show  clause. 

Section  1303.11  contains  appeals 
procedures  for  non-summary 
suspensions.  In  non-summary 
suspensions,  funding  in  whole  or  in  part 
is  not  suspended  until  after  the  time  for 
an  appeal  has  expired,  or  until  a 
decision  has  been  made  on  an  appeal 
upholding  the  suspension. 

Section  1303.12 

Summary  suspension  and  opportunity 
to  show  cause.  This  proposed  section 
would  modify  and  recodify  the 
procedures  which  are  found  in  current 
§  1303.32.  Section  1303.32  specifies  the 
appeals  procedures  available  to  the 
grantee  regarding  a  summary 
suspension  and  opportunity  to  show 
cause. 

Section  1303.12  continues  and 
modifies  appeals  procedures  for 
summary  suspensions.  In  order  to  codify 
existing  agency  practice  we  are 
proposing  to  allow  the  appointment  of 
an  interim  grantee  if  termination 
proceedings  are  initiated  within  30  days 
of  summary  suspensions.  The  purpose  of 
this  revision  is  to  avoid  financial  cost 
being  incurred  by  a  grantee  that  has 
been  suspended  when  that  suspension  is 
serious  enough  to  cause  the  initiation  of 
termination  proceedings. 

In  summary  suspensions,  funding  in 
whole  or  in  part  ceases  immediately. 

Section  1303.13 

Appeal  by  a  grantee  of  a  suspension 
continuing  for  more  than  30  days.  This 
proposed  new  section  applies  to 
summary  suspensions  that  are  initially 
issued  for  more  than  30  days  and 
summary  suspensions  continued  for 
more  than  30  days.  It  also  proposes  to 
allow  the  responsible  HHS  official  to 
appoint  an  interim  grantee  to  operate 
the  program  until  either  the  grantee's 
suspension  is  lifted  or  a  new  grantee  is 
selected. 

Section  1303.14 

Appeal  by  grantee  from  a  Termination 
of  Financial  Assistance.  This  proposed 
regulation  separately  states  the  grounds 
for  terminating  a  grant,  the  required 
contents  of  a  notice  of  termination,  and 
provisions  with  respect  to  funding 
during  termination  proceedings.  We 
propose  to  consolidate  two  current 
appeal  procedures  (5  1303.20  through  26 
and  §  1303.33  through  37)  available  to 
the  grantee  depending  upon  whether  a 
denial  of  refunding  or  termination  action 
was  taken  against  the  grantee.  In  an 
effort  to  provide  a  uniform,  fair  and 
consistent  appeal  procedure,  we 
propose  that  an  appeal  from  both 
actions  be  to  the  responsible  HHS 


official  who  will  then  notify  the 
Commissioner,  ACYF.  The 
Commissioner.  ACYF.  will  promptly 
send  the  appeal  to  the  Departmental 
Appeals  Board  as  provided  in  45  CFR 
part  16. 

The  only  deviation  from  the 
procedures  in  45  CFR  part  16  pertains  to 
whether  a  hearing  is  provided. 
Consistent  with  42  U.S.C.  9841,  proposed 
§  1303.12(d)  would  require  that  any 
grantee  that  requests  a  hearing  from  a 
suspension  in  excess  of  30  days,  or  from^ 
a  denial  of  refunding,  or  from  a  decision 
to  terminate  a  grant  shall  be  afforded  a 
hearing  before  the  Departmental 
Appeals  Board.  The  appeal  provisions  of 
proposed  §  1303.12  apply  to  suspensions 
in  excess  of  30  days,  including  a 
summary  suspension  which  is  continued 
in  effect  for  more  than  30  days,  unless 
the  continuance  of  it  is  agreed  to  by  the 
grantee  pursuant  to  proposed  paragraph 
(f)(2)  of  proposed  S  1303.11. 


Section  1303.15 

Appeal  by  a  grantee  from  a  denial  of 
refunding.  The  proposed  regulation  is 
similar  to  proposed  S  1303.14,  except 
that  it  pertains  to  denials  of  refunding. 

Section  1303.16 

Conduct  of  hearing.  The  proposed 
regulation  is  similar  to  current  §  1303.35 
paragraphs  (a)  through  (f)  and  (i),  except 
that  it  pertains  to  denials  of  refunding, 
suspensions  as  well  as  terminations. 

Subpart  C 

Subpart  C  of  the  NPRM,  Appeals  by 
Current  or  Prospective  Delegate 
Agencies,  sets  forth  the  appeals 
procedures  available  to  all  current  or 
prospective  delegate  agencies.  This 
subpart  consolidates  and  clarifies 
appeal  ri^ts  of  delegate  agencies  if  a 
grantee  initiates  a  termination  action, 
rejects  a  refunding  application  or  fails  to 
act  on  an  application  from  a  current  or 
prospective  delegate  agency.  It  proposes 
a  two  step  process  with  the  initial 
appeal  at  the  grantee  level  and  a  final 
decision  by  the  responsible  HHS  official 
at  the  Regional  Office  level. 

Section  1303.20 

Appeals  to  grantees  by  current  or 
prospective  delegate  agencies  on 
rejection  of  an  application,  failure  to  act 
on  an  application,  or  termination  of  a 
grant  or  contract.  We  propose  to  add  in 
this  section  the  right  of  a  delegate 
agency  to  appeal  a  grantee's  decision  to 
terminate  an  agreement  with  a  delegate 
agency.  Current  regulations  at  45  CFR 
1303.10  provide  a  current  or  prospective 
delegate  agency  the  right  to  appeal  on 
notice  of  the  grantee  agency's  rejection 
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or  failure  to  act  on  the  delegate's 
funding  application.  The  proposed 
change  would  also  allow  a  delegate 
agency  the  right  to  appeal  if  terminated 
by  a  grantee.  ACYP  has  proposed  this 
additional  appeal  right  to  protect  a 
delegate  agency  from  a  possible 
arbitrary  and  capricious  action  affecting 
its  right  to  operate  a  Head  Start 
program.  There  should  be  reasonable 
opportunity  to  have  that  action 
reviewed  and,  when  appropriate, 
rescinded.  We  propose  to  add  the  word 
"termination"  to  the  section  title. 

However,  prior  to  an  appeal  to  the 
responsible  HHS  official,  there  must  be 
an  appeal  to  the  grantee.  This  new 
requirement  also  sets  forth  the 
procedures  and  the  time  frames  that 
apply  to  those  appeals.  This  is  proposed 
because  we  believe  it  will  ensure  that 
both  parties  thoroughly  review  the 
situation  and  that  a  more  complete 
record  is  made  before  the  responsible 
HHS  official  is  called  on  to  review  the 
matter.  We  believe  this  will  result  in  the 
resolution  of  more  problems  before  they 
reach  HHS.  Further,  we  believe  it  will 
lead  to  a  more  effective  and  efficient 
procedure  to  resolve  such  disputes  once 
they  reach  HHS. 

An  additional  change  would  be  that  a 
delegate  agency  may  have  a  responsible 
HHS  offlcial  review  a  grantee's  action 
prior  to  its  implementation.  The 
responsible  HHS  official's  decison  may 
not  be  appealed. 

Section  1303^1 

Procedures  for  appeal  by  current  or 
prospective  delegate  agencies  to  the 
responsible  HHS  official  from  denials 
by  grantees  of  an  application  or  failure 
to  act  on  an  application.  This  section 
proposes  to  consolidate  the 
requirements  of  the  current  { 1303.11 
and  S  1303.14  in  order  to  provide  the 
same  appeal  process  to  both  current 
delegate  agencies  and  any  agency 
seeking  to  become  a  delegate.  The 
purpose  is  to  simplify  the  process  and 
increase  efficiency  by  providing  a  single, 
consistent  appeal  process  for  both 
current  and  prospective  delegate 
agencies. 

Section  13(^.22 

Decision  on  appeal  in  favor  of 
grantee.  This  proposed  section  contains 
the  procedures  and  options  that  would 
apply  when  the  responsible  HHS  official 
Bnds  in  favor  of  the  grantee.  It  also  sets 
out  the  proposed  standard  of  review. 
The  "arbitrary  and  capricious"  standard 
of  review  is  proposed  since  there  is  a 
large  body  of  law  defining  and  applying 
it.  ACYF  officials  believe  this  standard 
will  provide  guidance,  objectivity,  and 


consistency  in  the  review  of  grantee 
decisions. 

Section  1303.23 

Decision  on  appeal  in  favor  of  current 
or  prospective  delegate  agency.  This 
proposed  section  would  replace 
S  1303.13  and  S  1303.15  through 
§  1303.19.  The  purpose  is  to  simplify  the 
regulations  and  to  broaden  the  scope  of 
remedies  available  to  the  responsible 
HHS  official.  Under  the  proposed 
regulations  the  responsible  HHS  official 
may  direct  a  remedy.  Alternatively,  the 
responsible  HHS  official  may  remand 
the  rejection  of  an  application,  or  the 
termination  of  a  delegate  agency's 
agreement  to  the  grantee  for  further 
consideration.  We  believe  that  providing 
the  responsible  HHS  official  with 
authority  to  direct  a  specific  resolution 
of  the  dispute  is  appropriate  in  those 
cases  where  the  proper  outcome  is  dear. 
This  alternative  will  speed  resolution  of 
disputes  and  save  costs  for  all  parties. 

In  addition,  this  proposed  regulation 
would  establish  deadlines  for  certain 
actions  to  be  taken  by  the  responsible 
HHS  official  as  well  as  by  grantees 
when  there  is  a  decision  adverse  to 
grantees. 

Redesignation  and  Consolidation  Table 
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V.  Impact  Analysis 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules,  which  are  defined  in  the 
Order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 


million  or  more,  or  certain  other 
specified  effects.  The  Department 
concluded  that  these  regulations  are  not 
major  rules  within  the  meaning  of  the 
Executive  Order  because  they  do  not 
have  an  effect  on  the  economy  of  $100 
million  or  more  or  otherwise  meet  the 
threshold  criteria.  In  fact,  it  is  our 
estimation  that  this  revision  of  the 
appeals  process  will  be  a  direct  benefit 
to  the  government  since  one  level  of 
review  is  eliminated. 

Regulatory  Flexibility  Act  of  1980 

Consistent  with  the  Regulatory 
FlexibiUfy  Act  of  1980  (5  U.S.C.  Ch.  6) 
we  have  tried  to  anticipate  and  reduce 
the  impact  of  rules  and  paperwork 
requirements  on  small  businesses.  The 
public  burden  is  estimated  to  be  45 
hours  of  woric  load  per  response.  This  is 
a  reduction  in  the  paperwork  burden 
placed  on  grantees  because  there  will  be 
less  duplication  of  documents  given  the 
reduction  in  appeal  levels.  For  each  rule 
with  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities" 
we  must  analyze  the  rule's  impact  on 
small  entities.  Small  entities  are  defined 
by  the  Act  to  include  small  businesses, 
small  non-profit  organizations,  and 
small  governmental  entities.  While  this 
proposed  rule  would  affect  small 
entities,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  these 
reasons,  the  Secretary  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

Sections  1303.10  through  1303.23  of 
this  proposed  rule  contain  information 
collection  requirements  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  section 
3504(h]  of  the  Paperwork  Reduction  Act 
of  1960  (Pub.  L  9ft-511).  The  public 
burden  is  estimated  to  be  45  hours  per 
response.  Organizations  and  individuals 
desiring  to  submit  comments  on  this 
ii^ormation  collection  requirement 
should  direct  them  to  the  agency  official 
designated  for  this  purpose  whose  name 
appears  in  the  preamble,  and  to  the 
Office  of  biformation  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Building  (Room  3002),  Washington,  DC 
20503,  Attention:  Desk  Officer  for 
DHHS,  ACF/Head  Start  Program. 

List  of  Subjects  in  45  CFR  Part  1303 

Administrative  practice  and 
procedures.  Education  of  disadvantaged. 
Grant  programs — social  programs. 

For  the  reasons  set  forth  in  the 
Preamble,  chapter  XIIL  subchapter  a 
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part  1303,  of  title  45  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
revised  as  follows: 

PART  1303-APPEAL  PROCEDURES 
FOR  HEAD  START  GRANTEES  AND 
CURRENT  OR  PROSPECTIVE 
DELEGATE  AGENOES 

Subpart  A— GwMial 

Sm. 

1303.1  Purpose  and  application. 

1303.2  Definitions. 

1303.3  Right  to  attorney,  attorney  fees,  and 
travel  costs. 

1303.4  Remedies. 

1303.5  Service  of  process. 

1303.6  Successor  agencies  and  officials. 
■1303.7    Effect  of  failure  to  file  or  serve 

documents  in  a  timely  manner. 
1303  J    Waiver  of  requirements. 

Subpart  B— Appeals  by  Grante«« 

1303.10  Purpose. 

1303.11  Suspension  on  notice  and 
opportunity  to  show  cause. 

1303.12  Summary  suspension  and 
opportunity  to  show  cause. 

1303.13  Appeal  by  a  grantee  of  a  suspension 
continuing  for  more  than  30  days. 

1303.14  Appeal  by  a  grantee  from  a 
termination  of  financial  assistance. 

1303.U    Appeal  by  a  grantee  from  a  denial 

of  refunding.  l  - 

1303.16    Conduct  of  hearing. 

Subpart  C—Appaala  by  Currant  or 
Prospacthra  Datagata  Agancias 

1303.20  Appeals  to  grantees  by  current  or 
prospective  delegate  agencies  of 
rejection  of  an  application,  failure  to  act 
on  an  application,  or  termination  of  a 
grant  or  contract. 

1303.21  Procedures  for  appeal  by  current  or 
prospective  delegate  agencies  to  the 
responsible  HHS  official  from  denials  by 
grantees  of  an  application  or  failure  to 
act  on  an  application. 

1303.22  Decision  on  appeal  in  favor  of 
grantee. 

1303.23  Decision  on  appeal  in  favor  of  the 
current  or  prospective  delegate  agency. 

Authority:  42  U.S.C  9801  et  seq. 

Subpart  A— General 

§  1303.1    Purpoaa  and  appHcation. 

This  part  prescribes  regulations  based 
on  section  646  of  the  Head  Start  Act,  42 
U.S.C.  subsection  9841,  as  it  applies  to 
grantees  and  current  or  prospective 
delegate  agencies  engaged  in  or  wanting 
to  engage  in  the  operation  of  Head  Start 
programs  under  the  Act.  It  prescribes 
the  procedures  for  appeals  by  current 
and  prospective  delegate  agencies  from 
specified  actions  or  inaction  by 
grantees.  It  also  provides  procedures  for 
reasonable  notice  and  opportunity  to 
show  cause  in  cases  of  suspension  of 
financial  assistance  by  the  responsible 
HHS  ofTicial  and  for  an  appeal  to  the 
Departmental  Appeals  Board  by 


grantees  in  cases  of  denial  of  refunding, 
termination  of  financial  assistance,  and 
suspension  of  financial  assistance 
where  provided  under  this  part  1303. 

S  1303.2    DaflnMon*. 
As  used  in  this  part: 
Act  means  the  Head  Start  Act,  42 
U.S.C.  section  9831.  et  seq. 

i4CyF means  the  Adftiinistration  for 
Children.  Youth  and  Families  in  the 
Department  of  Health  and  Human 
Services,  and  includes  Regional  staff. 

Agreement  means  either  a  grant  or  a 
contract  between  a  grantee  and  a 
delegate  agency  for  the  conduct  of  all  or 
part  of  the  grantee's  Head  Start 
program. 

Day  means  the  24  hour  period 
beginning  at  12  a.m.  local  time  and 
continuing  for  the  next  24  hour  period.  It 
includes  all  calendar  days  unless 
otherwise  expressly  noted. 

Delegate  Agency  means  a  public  or 
private  non-profit  organization  or 
agency  to  which  a  grantee  has  delegated 
by  written  agreement  the  carrying  out  of 
all  or  part  of  its  Head  Start  program. 

Denial  of  Refunding  means  the  refusal 
of  a  funding  agency  to  fund  an 
application  for  a  continuation  of  a  Head 
Start  program  for  a  subsequent  program 
year  when  the  decision  is  based  on  a 
determination  that  the  grantee  has 
improperly  conducted  its  program,  or  is 
incapable  of  doing  so  properly  in  the 
future,  or  otherwise  is  in  violation  of 
applicable  law,  regulations,  or  other 
policies. 

Funding  Agency  means  the  agency 
that  provides  funds  directly  to  either  a 
grantee  or  a  delegate  agency.  ACYF  is 
the  funding  agency  for  a  grantee,  and  a 
grantee  is  the  funding  agency  for  a 
delegate  agency. 

Grantee  means  the  local  public  or 
private  non-profit  agency  which  has 
been  designated  as  a  Head  Start  agency 
under  42  U.S.C.  9838  and  which  has 
been  granted  financial  assistance  by  the 
responsible  HHS  official  to  operate  a 
Head  Start  program. 

Interim  Grantee  means  an  agency 
which  has  been  appointed  to  operate  a 
Head  Start  program  for  a  period  of  time 
not  to  exceed  one  year  while  an  appeal 
of  a  denial  of  refunding,  termination  or 
suspension  action  is  pending. 

Prospective  Delegate  Agency  means  a 
public  or  private  non-profit  agency  or 
organization  which  has  applied  to  a 
grantee  to  serve  as  a  delegate  agency. 

Responsible  HHS  Official  means  the 
official  who  is  authorized  to  make  the 
grant  of  financial  assistance  to  operate  a 
Head  Start  program  or  his  or  her 
designee. 

Submittal  means  the  date  of  actual 
receipt  or  the  date  the  material  was 


served  in  accordance  with  §  1303.5  of 
this  part  for  providing  documents  or 
notices  of  appeals,  and  similar  matters, 
to  either  grantees,  delegate  agencies, 
prospective  delegate  agencies,  or  ACYF. 

Substantial  Rejection  means  that  a 
funding  agency  requires  that  the  funding 
of  a  current  delegate  agency  be  reduced 
to  80  percent  or  less  of  the  current  level 
of  operations  for  any  reason  other  than 
a  determination  that  the  delegate  agency 
does  not  need  the  funds  to  serve  all  the 
eligible  persons  it  proposes  to  serve. 

Suspension  of  a  grant  means 
temporary  withdrawal  of  the  grantee's 
authority  to  obligate  grant  funds  pending 
corrective  action  by  die  grantee. 

Termination  of  a  grant  or  delegate 
agency  agreement  means  permanent 
withdrawal  of  the  grantee's  or  delegate 
agency's  authority  to  obligate  previously 
awarded  grant  funds  before  that 
authority  would  otherwise  expire.  It  also 
means  the  voluntary  relinquishment  of 
that  authority  by  the  grantee  or  delegate 
agency.  Termination  does  not  include: 

(a)  Withdrawal  of  funds  awarded  on 
the  basis  of  the  grantee's  or  delegate 
agency's  underestimate  of  the 
unobligated  balance  in  a  prior  period: 

(b)  Refusal  by  the  funding  agency  to 
extend  a  grant  or  award  additional 
funds  (such  as  refusal  to  make  a 
competing  or  noncompeting 
continuation  renewal,  extension  or 
supplemental  award): 

(c)  Withdrawal  of  the  unobligated 
balance  as  of  the  expiration  of  a  grant; 

(d)  Annulment,  i.e..  voiding  of  a  grant 
upon  determination  that  the  award  was 
obtained  fraudulently  or  was  otherwise 
illegal  or  invalid  from  its  inception. 

Work  day  means  any  24  hour  period, 
beginning  at  12  a.m.  local  time  and 
continuing  for  24  hours.  It  excludes 
Saturdays.  Sundays,  and  legal  holidays. 
Any  time  ending  on  one  of  the  excluded 
days  shall  extend  to  5  p.m.  of  the  next 
full  work  day. 

§1303.3    Rigfit  to  attorney,  attorney  teas, 
and  travel  coats.    ^ 

(a)  All  parties  to  proceedings  under 
this  part  including  informal  proceedings, 
have  the  right  to  be  represented  by  an 
attorney. 

(1)  Attorney  fees  may  be  charged  to 
the  program  grant  in  an  amount  equal  to 
the  usual  and  customary  fees  charged  in 
the  locality.  However,  such  fees  may  nol 
exceed  $25a00  per  day.  adjusted  for 
inflation  beginning  one  year  after  the 
effective  date  of  these  regulations.  The 
grantee  or  delegate  agency  may  use 
current  operating  funds  to  pay  these 
costs.  The  fees  of  only  one  attorney  may 
be  charged  to  the  program  grant  with 
respect  to  a  particular  dispute.  Such  fees 
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may  not  be  charged  if  the  grantee  or 
delegate  agency  has  an  attorney  on  its 
staff,  or  if  it  has  a  retainer  agreement 
with  an  attorney  which  fully  covers  fees 
connected  with  litigation,  llie  grantee  or 
delegate  agency  shall  have  the  burden 
of  establishing  the  usual  and  customary 
fees  and  shall  furnish  documentation  to 
support  that  determination  ihat  is 
satisfactory  to  the  responsible  HHS 
ofHcial. 

(2)  A  grantee  or  delegate  agency  may 
designate  up  to  two  persons  to  attend 
end  participate  in  proceedings  held 
under  this  part.  Travel  and  per  diem 
costs  of  such  persons,  and  of  an 
attorney  representing  the  grantee  or 
delegate  agency,  shall  not  exceed  those 
allowable  under  Standard 
Governmental  Travel  Regulations  in 
effect  at  the  time  of  the  travel. 

(b)  In  the  event  that  use  of  program 
funds  under  this  section  would  result  in 
curtailment  of  program  operations  or 
inability  to  liquidate  prior  obligations, 
the  party  so  affected  may  apply  to  the 
responsible  HHS  official  for  payment  of 
these  expenses. 

(c)  The  responsible  HHS  official,  upon 
being  satisfied  that  these  expenditures 
would  result  in  curtailment  of  program 
operations  or  inability  to  liquidate  prior 
obligations,  must  make  payment 
therefore  to  the  affected  party  by  way  of 
reimbursement  from  currently  available 
funds. 

$1303.4    RMlMdiM. 

The  procedures  established  by 
subparts  B  and  C  of  this  part  shall  not 
be  construed  as  precluding  ACYF  from 
pursuing  any  other  remedies  authorized 
by  law. 

$1303.5   Servfc*  Of  prooMS. 

Whenever  documents  are  required  to 
be  filed  or  served  under  this  part,  or 
notice  provided  under  this  part,  certified 
mail  shall  be  used  with  a  return  receipt 
requested.  Alternatively,  any  other 
system  may  be  used  that  provides  proof 
of  the  date  of  receipt  of  the  documents 
by  the  addressee.  If  this  regulation  is  not 
complied  with,  and  if  a  party  alleges 
that  failed  to  receive  documents 
allegedly  sent  to  it,  there  will  be  a 
rebuttable  presumption  that  the 
documents  or  notices  were  not  sent  as 
required  by  this  part,  or  as  alleged  by 
the  party  that  failed  to  use  the  required 
mode  of  service.  The  presumption  may 
be  rebutted  only  by  a  showing 
supported  by  a  preponderance  of 
evidence  that  the  material  was  in  fact 
submitted  in  a  timely  manner. 

S  1303.6    Successor  agencits  and  official*. 

Wherever  reference  is  made  to  a 
particular  Federal  agency,  office,  or 


official  it  shall  be  deemed  to  apply  to 
any  other  agency,  office,  or  official 
which  subsequently  becomes 
responsible  for  administration  of  the 
program  or  any  portion  of  it. 

$1303.7    EffodoffaNurotofltoorMrvo 

documonti  In  a  timoiy  iMMior* 

(a)  Whenever  an  appeal  is  not  filed 
within  the  time  specified  in  these  or 
related  regulations,  the  ftotential 
appellant  shall  be  deemed  to  have 
consented  to  the  proposed  action  and  to 
have  waived  all  rights  of  appeal. 

(b)  Whenever  a  party  has  failed  to  file 
a  response  or  other  submission  within 
the  time  required  in  these  regulations,  or 
by  order  of  cm  appropriate  IWS 
responsible  official,  the  party  shall  be 
deemed  to  have  waived  the  right  to  file 
such  response  or  submission. 

(c)  A  party  fails  to  comply  with  the 
requisite  deadlines  or  time  frames  if  it 
exceeds  them  by  any  amount 

(d)  The  time  to  file  an  appeal, 
response,  or  other  submission  may  be 
waived  in  accordance  with  8 1303.8  of 
this  part 

$130X8    WalvarofraqulrMMnts. 

(a)  Any  procedural  requirements 
required  by  these  regulations  may  be 
waived  by  the  responsible  HHS  official 
or  such  waiver  requests  may  be  granted 
by  the  Departmental  Appeals  Board  in 
those  cases  where  the  Board  has 
jurisdiction.  Requests  for  waivers  must 
be  in  writing  and  based  on  good  cause. 

(b)  Approvals  of  waivers  must  be  in 
writing  and  signed  by  the  responsible 
HHS  official  or  by  the  Departmental 
Appeals  Board  when  it  has  )urisdiction. 
The  requirements  of  this  paragraph  may 
not  be  waived. 

(c)  "Good  cause"  consists  of  the 
following: 

(1)  Litigation  dates  that  cannot  be 
changed; 

(2)  Personal  emergencies  pertaining  to 
the  health  of  a  person  involved  in  and 
essential  to  the  proceeding  or  to  a 
member  of  that  person's  immediate 
family,  spouse,  parents,  or  siblings; 

(3]  The  complexity  of  the  case  is  such 
that  preparation  of  the  necessary 
documents  cannot  reasonably  be 
expected  to  be  completed  within  the 
standard  time  frames; 

(4)  Other  matters  beyond  the  control 
of  the  moving  party,  such  as  strikes  and 
natural  disasters. 

(d)  Under  no  circimistances  may 
"good  cause"  consist  of  a  failure  to  meet 
a  deadline  due  to  the  oversight  of  either 
a  party  or  its  representative. 

(e)  Waivers  of  timely  filing  or  service 
shall  be  granted  only  when  necessary  in 
the  interest  of  fairness  to  all  parties, 
including  the  Federal  agency.  They  will 


be  granted  sparingly  as  prompt 
resolution  of  disputes  is  a  major  goal  of 
these  regulations.  The  responsible  HHS 
official  shall  have  the  right  on  his  or  her 
own  motion  or  on  motion  of  a  party,  to 
require  such  documentation  as  he  or  she 
deems  necessary  in  support  of  a  request 
for  a  waiver. 

(f)  A  request  for  an  informal  meeting 
by  a  delegate  agency,  including  a 
prospective  delegate  agency,  may  be 
denied  by  the  responsible  HHS  official, 
on  motion  of  the  grantee  or  on  his  or  her 
own  motion,  if  the  official  concludes 
that  the  written  appeal  fails  to  state 
plausible  grounds  for  reversing  the 
grantee's  decision  or  the  grantee's 
failure  to  act  on  an  application. 

Subpart  B— Appeal*  l»y  Qrantaet 

$1303.10   Purpooa. 

(a)  This  subpart  establishes  rules  and 
procedures  for  the  suspension  of  a 
grantee,  denial  of  a  grantee's  application 
for  refunding,  or  termination  of 
assistance  under  the  Act  for 
circumstances  related  to  the  particular 
grant  such  as  ineffective  or  improper 
use  of  Federal  funds  or  for  failure  to 
comply  with  applicable  laws, 
regulations,  policies,  instructions, 
assurances,  terms  and  conditions  or,  in 
accordance  with  part  1302  of  this 
chapter,  upon  loss  by  the  grantee  of 
legal  status  or  financial  viability. 

(b)  This  subpart  does  not  apply  to  any 
administrative  action  based  upon  any 
violation,  or  alleged  violation,  of  Title  VI 
of  the  Civil  Rights  Act  of  1964. 


$1303.11 
opponunny  w  inow< 

(a)  After  receiving  concurrence  fit)m 
the  Commissioner,  ACYF,  the 
responsible  HHS  official  may  suspend 
financial  assistance  to  a  grantee  in 
whole  or  in  part  for  breach  or 
threatened  breach  of  any  requirement 
stated  in  S  1303.10  pursuant  to  notice 
and  opportunity  to  show  cause  why 
assistance  should  not  be  suspended. 

(b)  The  responsible  HHS  official  will 
notify  the  grantee  as  required  by 

S  1303.5  or  by  telegram  that  ACF  intends 
to  suspend  financial  assistance,  in 
whole  or  in  part,  unless  good  cause  is 
shown  why  such  action  should  not  be 
taken.  The  notice  will  include: 

(1)  The  grounds  for  the  proposed 
suspension; 

(2)  The  effective  date  of  the  proposed 
suspension; 

(3)  Information  that  the  grantee  has 
the  opportunity  to  submit  written 
material  in  opposition  to  the  intended 
suspension  and  to  meet  informally  with 
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the  responsible  HHS  official  regarding 
the  intended  suspension; 

(4)  Information  that  the  written 
material  must  be  submitted  to  the 
responsible  HHS  official  at  least  seven 
days  prior  to  the  elective  date  of  the 
proposed  suspension  and  that  a  request 
for  an  informal  meeting  must  be  made  in 
writing  to  the  responsible  HHS  official 
no  later  than  seven  days  after  the  day 
the  notice  of  intention  to  suspend  was 
mailed  to  the  grantee; 

(5)  Invitation  to  correct  the  deficiency 
by  voluntary  action;  and 

(6)  A  copy  of  this  subpart' 

(c)  If  the  grantee  requests  an  informal 
meeting,  the  responsible  HHS  official 
will  fix  a  time  and  place  for  the  meeting. 
In  no  event  will  such  meeting  be 
scheduled  less  than  seven  days  after  the 
notice  of  intention  to  suspend  was  sent 
to  the  grantee. 

(d)  The  responsible  HHS  official  may 
in  his  discretion  extend  the  period  of 
time  or  date  for  making  requests  or 
submitting  material  by  the  grantee  and 
will  notify  the  grantee  of  any  such 
extension. 

(e)  At  the  time  the  responsible  HHS 
official  sends  the  notice  of  intention  to 
suspend  financial  assistance  to  the 
grantee,  he  will  send  a  copy  of  it  to  any 
delegate  agency  whose  activities  or 
failures  to  act  are  a  substantial  cause  of 
the  proposed  suspension,  and  will 
inform  such  delegate  agencythat  it  is 
entitled  to  submit  written  material  in 
opposition  and  to  participate  in  the 
informal  meeting  with  the  responsible 
HHS  official  if  one  is  held.  In  addition, 
the  responsible  HHS  official  may  give 
such  notice  to  any  other  Head  Start 
delegate  agency  of  the  grantee. 

(f)  Within  three  days  of  receipt  of  the 
notice  of  intention  to  suspend  financial 
assistance,  the  grantee  shall  send  a  copy 
of  such  notice  and  a  copy  of  this  subpart 
to  all  delegate  agencies  which  would  be 
financially  affected  by  the  proposed 
suspension  action.  Any  delegate  agency 
that  wishes  to  submit  written  material 
may  do  so  within  the  time  stated  in  the 
notice.  Any  delegate  agency  that  wishes 
to  participate  in  the  informal  meeting 
regarding  the  intended  suspension,  if  not 
otherwise  afforded  a  right  to  participate, 
may  request  permission  to  do  so  from 
the  responsible  HHS  official,  who  may 
grant  or  deny  such  permission.  In  acting 
upon  any  such  request  from  a  delegate 
agency,  the  responsible  HHS  official 
will  take  into  account  the  effect  of  the 
proposed  suspension  on  the  particular 
delegate  agency,  the  extent  to  which  the 
meeting  would  become  unduly 
complicated  as  a  result  of  granting  such 
permission,  and  the  extent  to  which  the 
interests  of  the  delegate  agency 
requesting  such  permission  appear  to  be 


adequately  represented  by  other 
participants. 

(g)  The  responsible  HHS  official  will 
consider  any  timely  material  presented 
in  writing,  any  material  presented 
during  the  course  of  the  informal 
meeting  as  well  as  any  showing  that  the 
grantee  has  adequately  corrected  the 
deficiency  which  led  to  the  suspension 
proceedings.  The  decision  of  the 
responsible  HHS  official  will  be  made 
witfiin  five  days  after  the  conclusion  of 
the  informal  meeting.  If  the  responsible 
HHS  official  concludes  that  the  grantee 
has  failed  to  show  cause  why  financial 
assistance  should  not  be  suspended,  he 
may  suspend  financial  assistance  in 
whole  or  in  part  and  under  such  terms 
and  conditions  as  he  specifies. 

(h)  Notice  of  such  suspension  will  be 
promptly  transmitted  to  the  grantee  as 
required  in  §  1303.5  of  this  part  or  by 
some  other  means  showing  the  date  of 
receipt  and  shall  become  effective  upon 
delivery  or  on  the  date  delivery  is 
refused  or  the  material  is  returned. 
Suspension  shall  not  exceed  30  days 
unless  the  responsible  HHS  official  and 
the  grantee  agree  to  a  continuation  of 
the  suspension  for  an  additional  period 
of  time.  If  termination  proceedings  are 
initiated  in  accordance  with  S  1303.14, 
the  suspension  of  financial  assistance 
will  be  rescinded. 

(i)  New  obligations  incurred  by  the 
grantee  during  the  suspension  period 
will  not  be  allowed  uidess  the  granting 
agency  expressly  authorizes  them  in  the 
notice  of  suspension  or  an  amendment 
to  it.  Necessary  and  otherwise 
allowable  costs  which  the  grantee  could 
not  reasonably  avoid  during  the 
suspension  period  will  be  allowed  if 
they  result  from  obligations  properly 
incurred  by  the  grantee  before  the 
effective  date  of  the  suspension  and  not 
in  anticipation  of  suspension  or 
termination.  At  the  discretion  of  the 
granting  agency,  third-party  in-kind 
contributions  applicable  to  the 
suspension  period  may  be  allowed  in 
satisfaction  of  cost  sharing  or  matching 
requirements. 

(j)  The  responsible  HHS  official  may 
appoint  an  agency  to  serve  as  an  interim 
grantee  to  operate  the  program  until  the 
grantee's  non-summary  suspension  is 
lifted. 

(k)  The  responsible  HHS  official  may 
modify  the  terms,  condition  and  nature 
of  the  suspension  or  rescind  the 
suspension  action  at  any  time  on  his 
own  initiative  or  upon  a  showing 
satisfactory  to  him  that  the  grantee  has 
adequately  corrected  the  deficiency 
which  led  to  the  suspension  and  that 
repetition  is  not  threatened.  Suspension 
partly  or  fully  rescinded  may,  at  the 
discretion  of  the  responsible  HHS 


official,  be  reimposed  with  or  without 
further  proceedings,  except  that  the  total 
time  of  suspension  may  not  exceed  30 
days  unless  termination  proceedings  are 
initiated  in  accordance  with  S  1303.14  or 
uiiless  the  responsible  HHS  official  and 
the  grantee  agree  to  continuation  of  the 
suspension  for  an  additional  period  of 
time.  If  termination  proceedings  are 
initiated,  the  suspension  of  financial 
assistance  will  be  rescinded. 

$1303.12    Summary  suspension  and 
opportuntty  to  show  cause. 

(a)  After  receiving  concurrence  from 
the  Commissioner,  ACYF,  the 
responsible  HHS  official  may  suspend 
financial  assistance  in  whole  or  in  part 
without  prior  notice  and  an  opportunity 
to  show  cause  if  it  is  determined  that 
immediate  suspension  is  necessary 
because  of  a  serious  risk  of: 

(1)  Substantial  injury  to  property  or 
loss  of  project  funds;  or 

(2)  Violation  of  a  Federal,  State,  or 
local  criminal  statute;  or 

(3)  If  staff  or  participants'  health  and 
safety  are  at  risk. 

(b)  The  notice  of  summary  suspension 
will  be  given  to  the  grantee  as  required 
by  S  1303.5  of  this  part  or  by  some  other 
means  showing  the  date  of  receipt,  and 
shall  become  effective  on  delivery  or  on 
the  date  delivery  is  refused  or  the 
material  is  returned  unclaimed. 

(c)  the  notice  must  include  the 
following  items: 

(1)  The  effective  date  of  the 
suspension; 

(2)  The  grounds  for  the  suspension; 

(3)  The  extent  of  terms  and  conditions 
of  any  full  or  partial  suspension; 

(4)  A  statement  prohibiting  the 
grantee  from  making  any  new 
expenditiires  or  incurring  any  new 
obligations  in  connection  with  the 
suspended  portion  of  the  program;  and 

(5)  A  statement  advising  the  grantee 
that  it  has  an  opportunity  to  show  cause 
at  an  informal  meeting  why  the 
suspension  should  be  rescinded.  The 
request  for  an  informal  meeting  must  be 
made  by  the  grantee  in  writing  to  the 
responsible  IfHS  official  no  later  than 
five  work  days  after  the  effective  date  of 
the  notice  of  summary  suspension  as 
described  in  paragraph  (b]  of  this 
section. 

(d)  If  the  grantee  requests  in  writing 
the  opportunity  to  show  cause  why  the 
suspension  should  be  rescinded,  the 
responsible  HHS  official  will  fix  a  time 
and  place  for  an  informal  meeting  for 
this  purpose.  This  meeting  will  be  held 
within  five  work  days  after  the  grantees 
request  is  received  by  the  responsible 
HHS  official.  Notwithstanding  the 
provisions  of  this  paragraph,  the 
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responsible  HHS  official  may  proceed  to 
deny  refunding  or  initiate  tennination 
proceedings  at  any  time  even  though 
financial  assistance  of  the  grantee  has 
been  suspended  in  whole  or  in  part. 

(e)  Notice  of  summary  suspension 
must  also  be  furnished  by  the  grantee  to 
its  delegate  agencies  within  two  work 
days  of  its  receipt  of  the  notice  from 
ACYF  by  certified  mail,  return  receipt 
requested,  or  by  any  other  means 
showing  dates  of  transmittal  and  receipt 
or  return  as  undeliverable  or  unclaimed. 
Delegate  agencies  affected  by  the 
summary  suspension  have  the  right  to 
participate  in  the  informal  meeting  as 
set  forth  in  paragraph  (d)  of  this  section. 

(f)  Hie  effective  period  of  a  summary 
suspension  of  flnancial  assistance  may 
not  exceed  30  days  unless: 

(1)  The  conditions  creating  the 
summary  suspension  have  not  been 
corrected;  or 

(2)  The  parties  agree  to  a  continuation 
of  the  summary  suspension  for  an 
additional  period  of  time;  or 

(3)  The  grantee,  in  accordance  with 
paragraph  (d)  of  this  section,  requests  an 
opportunity  to  show  cause  why  the 
summary  suspension  should  be 
rescindeid,  in  which  case  it  may  remain 
in  effect  in  accordance  with  paragraph 
(h)  of  this  section;  or 

(4)  Termination  or  denial  of  refunding 
proceedings  are  initiated  in  accordance 
with  S  1303.14  or  S  1303.15. 

(g)  Any  summary  suspension  that 
remains  in  effect  for  more  than  30  days 
is  subject  to  the  requirements  of 

S  1303.12  of  this  part  The  only 
exceptions  are  where  there  is  an 
agreement  under  paragraph  (f)(2)  of  this 
section,  or  the  circumstances  described 
in  paragraphs  (f)(4)  or  (h)(1)  of  this 
section  exist. 

(h)(1)  If  the  grantee  requests  an 
opportunity  to  show  cause  why  a 
summary  suspension  should  be 
rescinded,  the  suspension  of  financial 
assistance  will  continue  in  effect  until 
the  grantee  has  been  afforded  such 
opportunity  and  a  decision  has  been 
made  by  the  responsible  HHS  ofTicial. 

(2)  If  the  suspension  continues  for 
more  than  30  days,  the  suspension 
remains  in  effect  even  if  it  is  appealed  to 
the  Departmental  Appeals  Board. 

(3)  Notwithstanding  any  other 
provisions  of  these  or  other  regulations, 
if  a  denial  of  refunding  occurs  or  a 
termination  action  is  instituted  while  the 
summary  suspension  is  in  effect,  the 
suspension  shall  merge  into  the  later 
action  and  function  ^all  not  be 
available  until  the  action  is  rescinded  or 
a  decision  favorable  to  the  grantee  is 
rendered. 

(i)  The  responsible  HHS  official  must 
consider  any  timely  material  presented 


^in  writing,  any  material  presented 
during  the  course  of  the  informal 
meeting,  as  well  as  any  other  evidence 
that  the  grantee  has  adequately 
corrected  the  deficiency  which  led  to  the 
summanr  suspension. 

(])  A  decision  must  be  made  within 
five  work  days  after  the  conclusion  of 
the  informal  meeting  with  the 
responsible  HHS  official.  If  the 
responsible  HHS  official  concludes, 
after  considering  the  information 
provided  at  the  informal  meeting,  that 
the  grantee  has  failed  to  show  cause 
why  the  suspension  should  be 
rescinded,  the  responsible  HHS  official 
may  continue  the  suspension,  in  whole 
or  in  part  and  under  the  terms  and 
conditions  specified  in  the  notice  of 
suspension. 

(k)  New  obligations  incurred  by  the 
grantee  during  the  suspension  period 
will  not  be  allowed  unless  the  granting 
agency  expressly  authorizes  them  in  the 
notice  of  suspension  or  by  an 
amendment  to  the  notice.  Necessary  and 
otherwise  allowable  costs  which  the 
grantee  could  not  reasonably  avoid 
during  the  suspension  period  will  be 
allowed  if  they  result  from  obligations 
properly  incurred  by  the  grantee  before 
the  effective  date  of  the  suspension  and 
not  in  anticipation  of  suspension,  denial 
of  refunding  or  termination. 

(I)  The  responsible  HHS  official  may 
appoint  an  agency  to  serve  as  an  interim 
grantee  to  operate  the  program  until 
either  the  grantee's  summary  suspension 
is  lifted  or  a  new  grantee  is  selected  in 
accordance  with  subpart  B  of  this  part 

(m)  At  the  discretion  of  the  funding 
agency,  third-party  in-kind  contributions 
applicable  to  the  suspension  period  may 
be  allowed  in  satisfaction  of  cost 
sharing  or  matching  requirements. 

(n)  The  responsible  HHS  official  may 
modify  the  terms,  conditions  and  natiire 
of  the  summary  suspension  or  rescind 
the  suspension  action  at  any  time  upon 
receiving  satisfactory  evidence  that  the 
grantee  has  adequately  corrected  the 
deficiency  which  led  to  the  suspension 
and  that  the  deficiency  will  not  occur 
again.  Suspension  partly  or  fully 
rescinded  may,  at  the  discretion  of  the 
responsible  HHS  ofHcial,  be  reimposed 
with  or  without  further  proceedings. 

91303.13   AppMlbyagranlMefa 
•uapwwion  eonOnuins  for  mora  than  30 
days. 

(a)  This  section  applies  to  summary 
suspensions  that  are  initially  issued  for 
more  than  30  days  and  summary 
suspensions  continued  for  more  than  30 
days  except  those  identified  in 

9  1303.11(g)  of  this  part. 

(b)  After  receiving  concuitence  from 
the  Commissioner,  ACYF,  the 


responsible  HHS  official  may  suspend  a 
grant  for  more  than  30  days.  A 
suspension  may,  among  other  bases,  be 
imposed  for  the  same  reasons  that 
justify  termination  of  financial 
assistance  or  which  justify  a  denial  of 
refunding  of  a  grant. 

(c)  A  notice  of  a  suspension  under  this 
section  shall  set  forth: 

(1)  The  reasons  for  the  action; 

(2)  The  duration  of  the  suspension, 
which  may  be  indefinite; 

(3)  The  fact  that  the  action  may  be 
appealed  to  the  Departmental  Appeals 
Board  and  the  time  within  which  it  must 
be  appealed. 

(dj  During  the  period  of  suspension  a 
grantee  may  not  incur  any  valid 
obligations  against  Federal  Head  Start 
grant  funds,  nor  may  any  grantee 
expenditure  or  provision  of  in-kind 
services  or  items  of  value  made  during 
the  period  be  counted  as  applying 
toward  any  required  matching 
contribution  required  of  a  grantee, 
except  as  otherwise  provided  in  this 
Part. 

(e)  The  responsible  HHS  official  may 
appoint  an  agency  to  serve  as  an  interim 
grantee  to  operate  the  program  until 
either  the  grantee's  suspension  is  lifted 
or  a  new  grantee  is  selected  in 
accordance  with  subpart  B  and  C  of  45 
CFR  part  1302. 

(f)  Any  appeal  to  the  responsible  HHS 
ofHcial  must  be  made  within  five  days 
of  the  grantee's  receipt  of  notice  of 
suspension  or  return  of  the  notice  as 
undeliverable,  refused,  unclaimed,  or  for 
hke  reasons.  All  such  appeals  will  be 
immediately  transmitted  to  the 
Commissioner.  ACYF.  who  will  send  the 
appeal  to  the  Departmental  Appeals 
Board.  Appeals  will  be  governed  by  the 
Departmental  Appeals  Board's 
regulations  at  45  CFR  part  16,  except  as 
otherwise  provided  in  the  Head  Start 
appeals  regulations.  Any  grantee 
requesting  a  hearing  as  part  of  its  appeal 
shall  be  afforded  one  by  the 
Departmental  Appeals  Board. 

(g)  If  a  grantee  is  successful  on  its 
appeal  any  costs  incurred  during  the 
period  of  suspension  that  are  otherwise 
allowable  may  be  paid  with  Federal 
grant  funds.  Moreover,  any  cash  or  in- 
kind  contributions  of  the  grantee  during 
the  suspension  period  that  are  otherwise 
allowable  may  be  counted  toward 
meeting  the  grantee's  non-Federal  share 
requirement. 

(h)  If  a  grantee's  appeal  is  denied  by 
the  Departmental  Appeals  Board,  but 
the  grantee  is  subsequently  restored  to 
the  program  because  it  has  corrected 
those  conditions  which  warranted  the 
suspension,  its  activities  during  the 
period  of  the  suspension  remain  outsioe 


3402 


Federal  Register  /  Vol.  57.  No.  19  /  Wednesday,  January  29,  1992  /  Proposed  Rules 


the  scope  of  the  program.  Federal  funds 
may  not  be  used  to  offset  any  cost 
during  the  period,  nor  may  any  cash  or 
in-kind  contributions  received  during  the 
period  be  used  to  meet  non-Federal 
share  requirements. 

(i)  If  the  Federal  agency  institutes 
termination  proceedings  during  a 
suspension,  or  denies  refunding,  the  two 
actions  shall  merge  and  the  grantee 
need  not  Ble  a  new  appeal.  Rather,  the 
Departmental  Appeals  Board  will 
automatically  be  vested  with 
jurisdiction  over  the  termination  action 
or  the  denial  or  refunding  and  will, 
pursuant  to  its  rules  and  procedures, 
permit  the  grantee  to  respond  to  the 
notice  of  termination.  In  a  situation 
where  a  suspension  action  is  merged 
into  a  termination  action  in  accordance 
with  this  section,  the  suspension 
continues  until  there  is  an 
administration  decision  by  the  f 

Departmental  Appeals  Board  on  the  | 
grantee's  appeal. 

S  1303.14   Appeal  by  a  grantee  from  a 
tanninatton  of  financial  aaalatanca. 

(a)  After  receiving  concurrence  from 
the-Commissioner,  ACYF,  the 
responsible  HHS  official  may  terminate 
financial  assistance  to  a  grantee. 
Financial  assistance  may  be  terminated 
in  whole  or  in  part 

(b)  Financial  assistance  may  be 
terminated  for  any  or  all  of  the  following 
reasons: 

(1)  The  grantee  is  no  longer  financially 
viable; 

(2]  The  grantee  has  lost  the  requisite 
legal  status  or  permits; 

(3]  The  grantee  has  failed  to  comply 
with  the  required  fiscal  or  program 
reporting  requirements  applicable  to 
grantees  in  the  Head  Start  program; 

(4)  The  grantee  has  failed  to  meet  the 
performance  standards  for  operation  of 
Head  Start  programs  that  are  applicable 
to  grantees; 

(5)  The  grantee  has  failed  to  comply 
with  the  eligibility  requirements  and 
limitations  on  enrollment  in  the  Head 
Start  programs,  or  both; 

(6)  The  grantee  has  failed  to  comply 
with  the  Head  Start  grants 
administration  requirements  set  forth  in 
45  CFR  part  1301; 

(7)  The  grantee  has  failed  to  comply 
with  the  requirements  of  the  Head  Start 
Act: 

(8)  The  grantee  is  debarred  from 
receiving  Federal  grants  or  contracts; 

(9)  The  grantee  fails  to  abide  by  any 
other  terms  and  conditions  of  its  award 
of  financial  assistance,  or  any  other 
applicable  laws,  regidations.  or  other 
applicable  Federal  or  State  requirements 
or  policies. 


UMI 


(c)  A  notice  of  termination  shall  set 
forth: 

(iLThe  violations  or  actions  justifying 
the  tf^ination. 

(2)  The  fact  that  the  termination  may 
be  appealed  within  10  days  to  the 
responsible  HHS  official  and  that  such 
appeals  shall  be  governed  by  45  CFR 
part  16,  except  as  otherwise  provided  in 
the  Head  Start  appeals  regulations,  and 
that  any  grantee  which  represents  a 
hearing  shall  be  afforded  one,  as 
mandated  by  42  U.S.C.  9841. 

(3)  That  the  appeal  may  be  made  only 
by  the  Board  of  Directors  of  the  grantee 
or  an  offlcial  acting  on  behalf  of  such 
Board. 

(4)  That  if  the  activities  of  a  delegate 
agency  are  the  basis,  in  whole  or  in  part, 
for  the  reasons  for  the  proposed 
termination,  the  identity  of  the  delegate 
agency. 

(5)  Information  that  the  matter  has 
been  set  down  for  hearing  at  a  stated 
time  and  place  or  that  the  grantee  has  a 
right  to  request  a  hearing  in  writing 
within  a  period  of  time,  specified  in  the 
notice  which  is  not  later  than  10  days 
from  the  date  of  sending  the  notice. 

(d)  The  responsible  HHS  official  will 
immediately  transmit  a  copy  of  the 
grantee's  request  for  a  hearing  to  the 
Commissioner,  ACYF.  The 
Commissioner,  ACYF,  will  send  the 
request  for  a  hearing  to  the 
Departmental  Appeals  Board. 

(e)(l]  During  a  grantee's  appeal  of  a 
termination  decision,  funding  will 
continue  until  an  adverse  decision  is 
rendered  or  until  expiration  of  the  then 
current  budget  period.  At  the  end  of  the 
cxirrent  budget  period,  if  a  decision  has 
not  been  rendered,  the  responsible  HHS 
ofHcial  may  either  award  an  interim 
grant  to  the  grantee  until  a  decision  is 
made  or,  at  his  or  her  discretion,  may 
award  an  interim  grant  to  another 
organization  to  operate  the  program 
quarteriy  until  a  decision  is  rendered.  In 
the  latter  circumstance,  if  the  grantee 
prevails  its  grant  will  be  restored 
beginning  with  the  Hrst  full  quarter 
starting  after  the  decision  is  rendered. 

(2)  If  a  grantee's  funding  has  been 
suspended,  no  funding  is  available 
during  the  termination  proceedings,  or  at 
any  other  time,  unless  Uie  action  is 
rescinded  or  the  grantee's  appeal  is 
successful. 

(f)  If  a  grantee  requests  a  hearing,  it 
shall  send  a  copy  of  its  request  to  all 
delegate  agencies  which  would  be 
financially  affected  by  the  termination 
of  assistance  and  to  each  delegate 
agency  identified  in  the  notice.  The 
copies  of  the  request  shall  be  sent  to 
these  delegate  agencies  at  the  same  time 
the  grantee's  request  is  made  to  ACYF. 
The  grantee  shall  promptly  send  ACYF  a 


list  of  the  delegate  agencies  to  which  it 
has  sent  the  copies  and  the  date  on    . 
which  they  were  sent 

(g)  If  the  Departmental  Appeals  Board 
informs  a  grantee  that  a  proposed 
termination  action  has  been  set  down 
for  hearing,  the  grantee  shall  within  five 
days  of  its  receipt  of  this  notice  send  a 
copy  of  it  to  all  delegate  agencies  which 
would  be  financially  affected  by  the 
termination  and  to  each  delegate  agency 
identified  in  the  notice.  The  grantee 
shall  send  the  Departmental  Appeals 
Board  and  the  responsible  HHS  official 
a  list  of  all  delegate  agencies  notiBed 
and  the  date  of  notiHcation. 

(h)  If  the  responsible  HHS  official  has 
initiated  termination  proceedings 
because  of  the  activities  of  a  delegate 
agency,  that  delegate  agency  may 
participate  in  the  hearing  as  a  matter  of 
right.  Any  other  delegate  agency, 
person,  agency  or  organization  that 
wishes  to  participate  in  the  hearing  may 
request  permission  to  do  so  from  the 
presiding  officer  of  the  hearing.  Such 
participation  shall  not,  without  the 
consent  of  ACYF  and  the  grantee,  alter 
the  time  limitations  for  the  delivery  of 
papers  or  other  procedures  set  forth  in 
this  section. 

(i)  The  results  of  the  proceeding  and 
any  measure  taken  thereafter  by  ACYF 
pursuant  to  this  part  shall  be  fully 
binding  upon  the  grantee  and  all  its 
delegate  agencies  whether  or  not  they 
actually  participated  in  the  hearing. 

(j)  A  grantee  may  waive  a  hearing  and 
submit  written  information  and 
argument  for  the  record.  Such  material 
shall  be  submitted  to  the  responsible 
HHS  official  within  a  reasonable  period 
of  time  to  be  fixed  by  him  upon  the 
request  of  the  grantee.  The  failure  of  a 
grantee  to  request  a  hearing,  or  to 
appear  at  a  hearing  for  which  a  date  had 
been  set,  unless  excused  for  good  cause, 
shall  be  deemed  a  waiver  of  the  right  to 
a  hearing  and  consent  to  the  making  of  a 
decision  on  the  basis  of  such 
information  as  is  then  in  the  possession 
of  ACYF,  including  the  allegations 
contained  in  the  notice  of  termination. 

(k)  The  responsible  HHS  official  may 
attempt,  eidier  personally  or  through  a 
representative,  to  resolve  the  issues  in 
dispute  by  informal  means  prior  to  the 
hearing. 

S1303.1S   Appeal  by  a  grantee  from  a 
denial  of  refunding. 

(a)  After  receiving  concurrence  from 
the  Commissioner,  ACYF,  a  grantee's 
application  for  refunding  may  be  denied 
by  the  responsible  HHS  official  for 
circumstances  described  in  paragraph 
(c)  of  this  section. 
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(b)  When  an  intention  to  deny  a 
grantee's  application  for  refunding  is 
arrived  at  on  the  basis  to  which  this 
subpart  apphes,  the  responsible  HHS 
official  will  provide  the  grantee  as  much 
advance  notice  thereof  as  is  reasonably 
possible,  in  no  event  later  than  30  days 
after  the  receipt  by  ACYF  of  the 
application.  The  notice  will  inform  the 
grantee  that  it  has  the  opportunity  for  a 
full  and  fair  hearing  on  whether 
refunding  should  be  denied. 

(1)  Such  appeals  shall  be  governed  by 
45  CFR  part  16,  except  as  otherwise 
provided  in  the  Head  Start  appeals 
regulations.  Any  grantee  which  requests 
a  hearing  shall  be  afforded  one,  as 
mandated  by  42  U.S.C.  9841. 

(2)  Any  such  appeals  must  be  filed 
within  ten  work  days  after  the  grantee 
receives  notice  of  the  decision  to  deny 
refunding. 

(c)  Refunding  of  a  grant  may  be 
denied  for  any  or  all  of  the  reasons  for 
which  a  grant  may  be  terminated,  as  set 
forth  in  §  1303.14(b)  of  this  part. 
Refunding  may  also  be  denied  if  it  is 
concluded  that  continuing  a  particular 
program  is  no  longer  in  the  public 
interest. 

(d)  Decisions  to  deny  refunding  shall 
be  in  writing,  signed  by  the  responsible 
HHS  official,  dated,  and  set  in 
compliance  with  §  1303.5  of  this  part  or 
by  telegram,  or  by  any  other  mode 
establishing  the  date  sent  and  received 
by  the  addressee,  or  the  date  it  was 
determined  delivery  could  not  be  made, 
or  the  date  delivery  was  refused.  A 
Notice  of  Decision  shall  contain: 

(1)  A  statement  that  indicates  the 
grounds  which  justify  the  proposed 
denial  of  refunding; 

(2]  The  identity  of  the  delegate 
agency,  if  the  activities  of  that  delegate 
agency  are  the  basis,  in  whole  or  in  part, 
for  the  proposed  denial  of  refunding; 
and 

(3)  A  statement  that  if  the  grantee 
wishes  to  appeal  the  denial  of  refunding 
of  fmancial  assistance  it  must  appeal 
directly  to  the  responsible  HHS  official. 

(e)  The  responsible  HHS  official  will 
notify  the  Commissioner,  ACYF  of  the 
grantee's  appeal  and  request  for  a 
hearing.  The  Commissioner,  ACYF,  will 
promptly  send  the  appeal  to  the 
Departmental  Appeals  Board,  complying 
with  the  procedures  provided  in  45  CFR 
part  16,  except  as  otherwise  provided  in 
the  Head  Start  appeals  regulations. 

(f)  The  appeal  may  be  made  only  by 
the  Board  of  Directors  of  the  grantee  or 
an  official  acting  on  behalf  of  such 
Board. 

§1303.16    Conduct  Of  hMfing. 

(a)  The  presiding  officer  shall  conduct 
a  full  and  friar  hearing,  avoid  delay. 


maintain  order,  and  make  a  sufHcient 
record  of  the  facts  and  issues.  To 
accomplish  these  ends,  the  presiding 
officer  shall  have  all  powers  authorized 
by  law,  and  may  make  all  procedural 
and  evidentiary  rulings  necessary  for 
the  conduct  of  the  hearing.  The  hearing 
shall  be  open  to  the  public  unless  the 
presiding  ofBcer  for  good  cause  shown 
otherwise  determines. 

(b)  After  the  notice  described  in 
paragraph  (g]  of  this  section  is  filed  with 
the  presiding  officer,  he  or  she  shall  not 
consult  with  any  person  or  party  on  a 
fact  in  issue  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
However,  in  performing  his  or  her 
functions  under  this  part,  the  presiding 
officer  may  use  the  assistance  and 
advice  of  an  attorney,  designated  by  the 
General  Counsel  of  the  Department  of 
Health  and  Human  Services  who  has 
not  represented  ACYF  or  any  other 
party  or  otherwise  participated  in  a 
proceeding,  recommendation,  or 
decision  in  the  particular  matter. 

(c)  Both  ACYF  and  the  grantee  are 
entitled  to  present  their  case  by  oral  or 
documentary  evidence,  to  submit 
rebuttal  evidence  and  to  conduct  such 
examination  and  cross-examination  as 
may  be  required  for  a  full  and  true 
disclosure  of  all  facts  bearing  on  the 
issues.  The  issues  shall  be  those  stated 
in  the  notice  required  to  be  filed  by 
paragraph  (g)  of  this  section,  those 
stipulated  in  a  prehearing  conference  or 
those  agreed  to  by  the  parties. 

(d)  In  addition  to  ACYF,  the  grantee, 
and  any  delegate  agencies  which  have  a 
right  to  appear,  the  presiding  officer  may 
permit  the  participation  in  the 
proceedings  of  such  persons  or 
organizations  as  deemed  necessary  for  a 
proper  determination  of  the  issues 
involved.  Such  participation  may  be  ^ 
limited  to  those  issues  or  activities 
which  the  presiding  officer  believes  will 
meet  the  needs  of  the  proceeding,  and 
may  be  limited  to  the  filing  of  written 
material. 

(e)  Any  person  or  organization  that 
wishes  to  participate  in  a  proceeding 
may  apply  for  permission  to  do  so  from 
the  presiding  officer.  This  application, 
which  shall  be  made  as  soon  as  possible 
after  the  notice  of  termination,  denial  of 
refunding  or  suspension  has  been 
received  by  the  grantee,  shall  state  the 
applicant's  interest  in  the  proceeding, 
the  evidence  or  arguments  the  applicant 
intends  to  contribute,  and  the  necessity 
for  the  introduction  of  such  evidence  or 
arguments. 

(f)  The  presiding  officer  shall  permit 
or  deny  such  participation  and  shall  give 
notice  of  his  or  her  decision  to  the 
applicant,  the  grantee,  and  ACYF,  and, 
in  the  case  of  denial,  a  brief  statement  of 


the  reasons  therefor.  Even  if  previously 
denied,  the  presiding  officer  may 
subsequently  permit  such  participation 
if,  in  his  or  her  opinion,  it  is  warranted 
by  subsequent  circumstances.  If 
participation  is  granted,  the  presiding 
officer  shall  notify  all  parties  of  that  fact 
and  may,  in  appropriate  cases,  include 
in  the  notification  a  brief  statement  of 
the  issues  as  to  which  participation  is 
permitted. 

(g)  The  Departmental  Appeals  Board 
will  send  the  responsible  HHS  official, 
the  grantee  and  any  other  party  a  notice 
which  states  the  time,  place,  nature  of 
the  hearing,  and  the  legal  authority  and 
jurisdiction  imder  which  the  hearing  is 
to  be  held.  The  notice  will  also  identify 
with  reasonable  specificity  the  ACYF 
requirements  which  the  grantee  is 
alleged  to  have  violated.  The  notice  will 
be  served  and  filed  not  later  than  ten 
work  days  prior  to  the  hearing. 

Subpart  C— Appeala  l>y  Current  or 
Prospective  Delegate  Agendee 

91303.20    Apptato  to  grantMt  by  current 
or  prospecuve  aew9"*  ■qmkws  or 
rtfection  of  an  appNcatlon,  falure  to  act  on 
an  application  or  termination  of  a  grant  or 
contract 

(a)  A  grantee  must  give  prompt,  fair 
and  adequate  consideration  to 
applications  submitted  by  current  or 
prospective  delegate  agencies  to  operate 
Head  Start  programs.  "The  failure  of  the 
grantee  to  act  within  30  days  after 
receiving  the  application  is  deemed  to 
be  a  rejection  of  the  application. 

(b)  A  grantee  must  notify  an  applicant 
in  writing  within  30  days  after  receiving 
the  application  of  its  decision  to  either 
accept  or  to  wholly  or  substantially 
reject  it.  If  the  decision  is  to  wholly  or 
substantially  reject  the  application,  the 
notice  shall  contain  a  statement  of  the 
reasons  for  the  decision  and  a  statement 
that  the  applicant  has  a  right  to  appeal 
the  decision  wathin  ten  work  days  after 
receipt  of  the  notice.  If  a  grantee  fails  to 
act  on  the  application  by  the  end  of  the 
30  days  period  which  grantees  have  to 
review  applications,  the  current  or 
prospective  delegate  agency  may  appeal 
to  the  grantee,  in  writing,  within  15  work 
days  of  the  end  of  the  30  day  grantee 
review  period. 

(c)  A  grantee  must  notify  a  delegate 
agency  in  writing  of  its  decision  to 
terminate  its  agreement  with  the 
delegate  agency,  explaining  the  reasons 
for  its  decision  and  that  the  delegate 
agency  has  the  right  to  appeal  the 
decision  to  the  grantee  within  ten  work 
days  after  receipt  of  the  notice. 

(d)  The  grantee  has  20  days  to  review 
the  written  appeal  and  issue  its 
decision.  If  the  grantee  sustains  its 
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earlier  termination  of  an  award  or  its 
rejection  of  an  application,  the  current 
or  prospective  delegate  agency  then  may 
appeal,  in  writing  to  the  responsible 
HHS  official.  The  appeal  must  be 
submitted  to  the  responsible  HHS 
official  within  ten  work  days  after  the 
receipt  of  the  grantee's  Raal  decision. 
The  appeal  must  fully  set  forth  the 
grounds  for  the  appeal. 

(e)  A  grantee  may  not  reject  the 
application  or  terminate  the  operations 
of  a  delegate  agency  on  the  basis  of 
defects  or  deficiencies  in  the  application 
or  in  the  operation  of  the  program 
without  first* 

(1)  Notifying  the  delegate  agency  of 
the  defects  and  deficiencies; 

(2)  Providing,  or  providing  for, 
technical  assistance  so  that  defects  and 
deficiencies  can  be  corrected  by  the 
delegate  agency;  and 

(3)  Giving  the  delegate  agency  the 
opportunity  to  make  appropriate 
corrections. 

(f)  An  appeal  filed  pursuant  to  a 
grantee  failing  to  act  on  a  current  or 
prospective  delegate  agency's 
application  within  a  30  day  period  need 
only  contain  a  copy  of  the  application, 
the  date  filed,  and  any  proof  of  the  date 
the  grantee  received  ihe  application. 
The  grantee  shall  have  five  days  in 
which  to  respond  to  the  appeal. 

(g)  Failure  to  appeal  to  the  grantee 
regarding  its  decision  to  reject  an 
application,  terminate  an  agreement,  or 
failure  to  act  on  an  application  shall  bar 
any  appeal  to  the  responsible  HHS 
official. 

§1303.21    Procedures  for  appeal  by 
current  or  prospective  delegate  agencies 
to  the  responsible  HHS  offldai  from  denials 
by  grantees  of  an  application  or  failure  to 
act  on  an  application. 

(a)  Any  current  or  prospective 
delegate  agency  that  is  dissatisfied  with 
the  decision  of  a  grantee  rendered  under 
9  1303.20  may  appeal  to  the  responsible 
HHS  ofiicial  whose  decision  is  final  and 
not  appealable  to  the  Commissioner, 
ACYF.  Such  an  appeal  must  be  in 
writing  and  it  must  fully  set  forth  the 
grounds  for  the  appeal  and  be 
accompanied  by  all  documentation  that 
the  current  or  prospective  delegate 
agency  believes  is  relevant  and 
supportive  of  its  position,  including  all 
written  material  or  documentation 
submitted  to  the  grantee  under  the 
procedures  set  forth  in  S  1303.20,  as  well 
as  a  copy  of  any  decision  rendered  by 
the  grantee.  A  copy  of  the  appeal  and  all 
material  filed  with  the  responsible  HHS 
o^icial  must  be  simultaneously  served 
on  the  grantee. 
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(b)  In  providing  the  information 
required  by  paragraph  (a)  of  this  section, 
delegate  agencies  must  set  forth: 

(1)  Whether,  when  and  how  the 
grantee  advised  the  delegate  agency  of 
alleged  defects  and  deficiencies  in  the 
delegate  agency's  apphcation  or  in  the 
operation  of  its  program  prior  to  the 
grantee's  rejection  or  termination  notice; 

(2)  Whether  the  grantee  provided  the 
delegate  agency  reasonable  opportunity 
to  correct  the  defects  and  deficiencies, 
the  details  of  the  opportunity  that  was 
given  and  whether  or  not  the  grantee 
provided  or  provided  for  technical 
advice,  consultation,  or  assistance  to  the 
current  delegate  agency  concerning  the 
correction  of  the  defects  and 
deficiencies; 

(3)  What  steps  or  measures,  if  any. 
were  undertaken  by  the  delegate  agency 
to  correct  any  defects  or  deficiencies; 

(4)  When  and  how  the  grantee  notified 
the  delegate  agency  of  its  decision; 

(5)  Whether  the  grantee  told  the 
delegate  agency  the  reasons  for  its 
decision  and,  if  so.  how  such  reasons 
were  communicated  to  the  delegate 
agency  and  what  they  were; 

(6)  if  it  is  the  delegate  agency's 
position  that  the  grantee  acted 
arbitrarily  or  capriciously,  the  reasons 
why  the  delegate  agency  takes  this 
position;  and 

[7]  Any  other  facts  and  circumstances 
which  the  delegate  agency  believes 
supports  its  appeal. 

(c)  The  grantee  may  submit  a  written 
response  to  the  appeal  of  a  prospective 
delegate  agency.  It  may  also  submit 
additional  information  which  it  believes 
is  relevant  and  supportive  of  its  ' 
position. 

(d)  In  the  case  of  an  appeal  by  a 
delegate  agency,  the  grantee  must 
submit  a  written  statement  to  the 
responsible  HHS  ol^cial  responding  to 
the  items  specified  in  paragraph  (b)  of 
this  section.  The  grantee  must  include 
information  that  explains  why  it  acted 
properly  in  arriving  at  its  decision  or  in 
failing  to  act,  and  any  other  facts  and 
circumstances  which  the  grantee 
believes  supports  its  position. 

(e)(1)  The  responsible  HHS  official 
may  meet  informally  with  the  current  or 
prospective  delegate  agency  if  such 
official  determines  that  such  a  meeting 
would  be  beneficial  to  the  proper 
resolution  of  the  appeal.  Such  meetings 
may  be  conducted  by  conference  call. 

(2)  An  informaimeeting  must  be 
requested  by  the  current  or  prospective 
delegate  agency  at  the  time  of  the 
appeal.  In  addition,  the  grantee  may 
request  an  informal  meeting  with  the 
responsible  HHS  official.  If  none  of  the 
parties  request  an  informal  meeting,  the 
responsible  HHS  official  may  hold  such 


a  meeting  if  he  or  she  believes  it  would 
be  beneficial  for  a  proper  resolution  of 
the  dispute.  Both  the  grantee  and  the 
current  or  prospective  delegate  agency 
may  attend  any  informal  meeting 
concerning  the  appeal.  If  a  party  wishes 
to  oppose  a  request  for  a  meeting  it  must 
serve  its  opposition  on  the  responsible 
HHS  official  and  any  other  party  within  ' 
five  work  days  of  its  receipt  of  the 
request. 

(f)  A  gt-antee's  response  to  appeals  by 
current  or  prospective  delegate  agencies 
must  be  submitted  to  the  responsible 
HHS  official  within  ten  work  days  of 
receipt  of  the  materials  served  on  it  by 
the  current  or  prospective  delegate 
agency  in  accordance  with  paragraph 
(a)  of  this  section.  The  grantee  must 
serve  a  copy  of  its  response  on  the 
current  or  prospective  delegate  agency. 
.  (g)  The  responsible  HHS  official  shall 
notify  the  current  or  prospective 
delegate  agency  and  the  grantee 
whether  or  not  an  informal  meeting  will 
be  held.  If  an  informal  meeting  is  held,  it 
must  be  held  within  ten  work  days  after 
the  notice  by  the  responsible  HHS 
official  is  mailed.  The  responsible 
HHS  official  must  designate  either  the 
Regional  Office  or  the  place  where  the 
current  or  prospective  delegate  agency 
or  grantee  is  located  for  holding  the 
informal  meeting. 

(h)  If  an  informal  meeting  is  not  held, 
each  party  shall  have  an  opportunity  to 
reply  in  writing  to  the  Kvritten  statement 
submitted  by  the  other  party.  The 
written  reply  must  be  submitted  to  the 
responsible  HHS  official  within  five 
work  days  after  the  notification  required 
by  paragraph  (g)  of  this  section.  If  a 
meeting  is  not  to  be  held,  notice  of  that 
fact  shall  be  served  on  the  parties  within 
five  work  days  of  the  receipt  of  a  timely 
response  to  such  a  request,  or  the 
expiration  of  the  time  for  submitting  a 
response  to  such  a  request. 

(i)  In  deciding  an  appeal  under  this 
section,  the  responsible  HHS  official 
will  arrive  at  his  or  her  decision  by 
considering: 

(1)  The  material  submitted  in  writing  , 
and  the  information  presented  at  any 
informal  meeting; 

(2)  The  application  of  the  current  or 
prospective  delegate  agency; 

(3)  His  or  her  knowledge  of  the 
grantee's  program  as  well  as  any 
evaluations  of  his  or  her  staff  about  the 
grantee's  program  and  current  or 
prospective  delegate  agency's 
application  and  prior  performance; 

(4)  Any  other  evidence  deemed 
relevant  by  the  responsible  HHS  official. 
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S  1303.22    Decision  on  appeal  In  favor  of 


(a)  If  the  responsible  HHS  official 
Hnds  in  favor  of  the  grantee,  the  appeal 
will  be  dismissed  unless  there  is  cause 
to  remand  the  matter  back  to  the 
grantee. 

(b)  The  grantee's  decision  will  be 
sustained  unless  it  is  determined  by  the 
responsible  HHS  official  that  the 
grantee  acted  arbitrarily,  capriciously, 
or  otherwise  contrary  to  law,  regulation, 
or  other  applicable  requirements. 

(c)  The  decision  will  be  made  within 
ten  work  days  after  the  informal 
meeting.  The  decision,  including  a 
statement  of  the  reasons  therefore,  will 
be  in  writing,  and  will  be  served  on  the 
parties  within  five  work  days  from  the 
date  of  the  decision  by  the  responsible 
HHS  offlcial. 

(d)  If  the  decision  is  made  on  the  basis 
of  written  materials  only,  the  decision 
will  be  made  within  Bve  work  days  of 
the  receipt  of  the  materials.  The  decision 
will  be  served  on  the  parties  no  more 
than  Hve  days  after  it  is  made. 

§1303.23   Dtdaion  on  appeal  In  favor  Of 
the  current  or  proepectlve  delegate 


(a)  The  responsible  HHS  ofRcial  will 
remand  the  rejection  of  an  application 
or  termination  of  a  current  or 
prospective  delegate  agency's 
agreement  to  the  grantee  for  prompt 
reconsideration  and  decision  if  the 


responsible  HHS  official's  decision  does 
not  sustain  the  grantee's  decision,  and  if 
there  are  issues  which  require  further 
development  before  a  fmal  decision  can 
be  made.  The  grantee's  reconsideration 
and  decision  must  be  made  in 
accordance  with  all  applicable 
requirements  of  this  part  as  well  as 
other  relevant  regulations,  statutory 
provisions,  and  program  issuances.  The 
grantee  must  issue  its  decision  on 
remand  in  writing  to  both  the  current  or 
prospective  delegate  agency  and  the 
responsible  HHS  official  within  15  work 
days  after  the  date  of  receipt  of  the 
remand. 

(b)  If  the  current  or  prospective 
delegate  agency  is  dissatisfied  with  the 
grantee's  decision  on  remand,  it  may 
appeal  to  the  responsible  HHS  official 
within  five  work  days  of  its  receipt  of 
that  decision.  Any  such  appeal  must 
comply  with  the  requirements  of 
§1303.21  of  this  part. 

(c)  If  the  responsible  HHS  official 
finds  that  the  grantee's  decision  on 
remand  is  incorrect  or  if  the  grantee  fails 
to  issue  its  decision  within  15  work 
days,  the  responsible'HHS  official  will 
entertain  an  application  by  the  current 
or  prospective  delegate  agency  for  a 
direct  grant. 

(1)  If  such  an  application  is  approved, 
there  will  be  a  commensurate  reduction 
in  the  level  of  funding  of  the  grantee  and 
whatever  other  action  is  deemed 
appropriate  in  the  circumstances.  Such 


reduction  in  funding  shall  not  be 
considered  a  termination  or  denial  of 
refunding  and  may  not  be  appealed 
under  this  part. 

(2)  If  such  an  application  is  not 
approved,  the  responsible  HHS  official 
will  take  whatever  action  he  or  she 
deems  appropriate  under  the 
circumstances. 

(d)  If,  without  fault  on'the  part  of  a 
delegate  agency,  its  operating  funds  are 
exhausted  before  its  appeal  has  been 
decided,  the  grantee  will  furnish 
sufficient  funds  for  the  maintenance  of 
the  delegate  agency's  current  level  of 
operations  imtil  a  final  administrative 
decision  has  been  reached. 

(e)  If  the  responsible  HHS  official 
sustains  the  decision  of  the  grantee 
following  remand,  he  or  she  shall  notify 
the  parties  of  that  fact  within  15  work 
days  of  the  receipt  of  final  submittal  of 
documents,  or  of  the  conclusion  of  any 
meeting  between  the  official  and  the 
parties,  whichever  is  later. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.eoa  Project  Head  Start) 

Dated:  September  3. 1991. 
)o  Anne  B.  Baniluit, 
Assistant  Secretary  for  Children  and 
Families. 

Approved:  October  22, 1991. 
Louis  W.  Sullivan. 
Secretary. 

[FR  Doc.  92-1940  Filed  1-28-92: 8:45  am| 
aNjUHe  cooc  4im-oi-m 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  90-019N] 


Policy  Change;  Oversigtit  of  Poultry 
Custom  Exempt  Establishments 

agency:  Food  Safety  and  Inspection 
Service.  USDA.  I 

action:  Notice  of  policy  change. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  changing  its 
policy  regarding  the  oversight,  in 
designated  States,  of  poultry  custom 
exempt  establishments,  i.e., 
establishments  that  only  conduct 
poultry  custom  exempt  activities  and 
are  not  subject  to  the  routine  inspection 
requirements  of  the  Poultry  Products 
Inspection  Act  (PPIA).  The  change  in 
policy  will  result  in  the  discontinuance 
of  the  current  quarterly  reviews  of  such 
establishments.  Instead,  FSIS  will  vary 
the  frequency  of  reviews  of  such 
establishments  and  will  intensify  its 
review  efforts  on  those  custom  exempt 
poultry  establishments  with  a  history  of 
noncompliance  with  the  custom  exempt 
requirements  of  the  PPIA,  as  well  as  the 
adulteration  and  misbranding  provisions 
of  the  PPIA.  FSIS  is  not,  however, 
changing  its  review  process  for  custom 
exempt  operations  which  are  conducted 
at  federally  inspected  establishments. 
EFFECTIVE  DATE:  February  28, 1992. 
FOn  FURTHER  INFORMATION  CONTACT: 
Dr.  Lester  Nordyke,  Director,  Federal- 
State  Relations,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250, 
(202)  720-6313. 
SUPPLEMENTARY  INFORMATION: 


Background 

Section  15  of  the  PPIA  (21  U.S.C.  464) 
provides  that  certain  specified 
slaughtering  and  preparation  operations, 
referred  to  herein  as  custom  exempt 
activities,  that  are  conducted  at 


UMI 


establishments  that  conduct  such 
operations  for  commerce,  are  not  subject 
to  the  routine  inspection  requirements  of 
the  PPIA.  provided  that  the  specified 
slaughtering  and  preparation  operations 
meet  the  requirements  set  forth  in 
section  15  of  the  PPIA  and  the 
regulations  promulgated  thereunder. 
When  these  custom  exempt  activities 
comprise  the  total  business  of  an 
establishment,  the  establishment  is  not 
subject  to  the  routine  inspection 
requirements  of  the  PPIA.  However, 
although  these  custom  exempt  activities 
are  not  subject  to  the  routine  inspection 
requirements  of  the  HTA,  they  are 
subject  to  the  adulteration  and 
misbranding  provisions  of  the  PPIA. 

In  particular,  section  15(c)  of  the  PPIA 
(21  U.S.C  464(c))  provides  that  custom 
operations  conducted  at  an 
establishment  that  conducts  such 
operations  for  commerce  are  not  subject 
to  the  routine  inspection  requirements  of 
the  PPIA,  if  the  establishment  complies 
with  the  regulations  promulgated  under 
that  section  (9  CFR  381.10(a)(4)).  which 
provide,  among  other  things,  that:  (1) 
Custom-exempt  activities  must  be 
conducted  under  sanitary  conditions;  (2) 
custom  prepared  product  must  bear  the 
owner's  name  and  address  and  the 
statement  "Exempted — Public  Law  90- 
492";  (3)  the  custom  slaughter  by  any 
person  must  be  of  poultry  delivered  by 
the  owner  thereof  for  such  slaughter, 
and  the  processing  by  such  slaughterer 
and  transportation  in  commerce  of  the 
poultry  products  must  be  exclusively  for 
use,  in  the  household  of  such  owner,  by 
him  and  members  of  his  household  and 
his  nonpaying  guests  and  employees, 
and  (4)  the  custom  slaughterer  does  not 
engage  in  the  business  of  buying  or 
selling  any  poultry  products  capable  of 
use  as  human  food. 

The  custom  exempt  provisions  of 
section  15(c)  of  the  PPIA  (21  U.S.C. 
464(c))  also  apply  to  custom  exempt 
activities  conducted  at  establishments 
that  conduct  their  operations  solely 
within  a  State  designated  for  Federal 
inspection,  either  because  it  does  not 
have  or  is  not  effectively  enforcing  an 
inspection  program  which  imposes 
requirements  at  least  equal  to  those  of 
the  PPIA.  In  nondesignated  States,  i.e.. 
States  that  operate  their  own  inspection 
programs,  custom  exempt  activities 
conducted  at  establishments  that 
operate  solely  within  that  State  are 
governed  by  the  laws  of  the 


nondesignated  State.  However,  such 
States  must  provide  for  and  effectively 
enforce  State  inspection  programs  that 
impose  requirements  which  are  at  least 
equal  to  those  of  the  PPIA. 

FSIS  conducted  an  in-depth  study  of 
its  custom  exempt  activities  in  red  meat 
custom  exempt  establishments  and  in 
February  1986,  issued  a  report  titled 
"Oversight  of  Custom  Exempt 
Activities".*  The  study  was  conducted 
to  assess  the  effectiveness  and 
uniformity  of  procedures  utilized  in 
regard  to  red  meat  custom  exempt 
activities  and  to  develop  options  and 
reconunendations  for  improving  the 
oversight  of  red  meat  custom  exempt 
activities.  As  a  result  of  this  study,  the 
Agency  concluded  that  the  practice  of 
conducting  quarterly  reviews  of  red 
meat  custom  exempt  estabhshments, 
referred  to  in  the  study  as  custom 
exempt  plants,  was  an  inefficient  use  of 
Agency  resources.  With  rapidly 
escalating  inspection  costs  and  severe 
budget  constraints,  FSIS  is  compelled  to 
make  the  most  efficient  use  possible  of 
its  limited  resources,  while  at  the  same 
time  continuing  to  protect  the  health  and 
welfare  of  consumers.  Therefore,  on 
December  14, 1988,  FSIS  published  a 
notice  in  the  Federal  Register  (53  FR 
50273)  which  announced  that,  instead  of 
quarterly  reviews,  red  meat  custom 
exempt  establishments  would  be 
reviewed  on  a  risk  basis.  That  is, 
Agency  resources  would  be  allocated  to 
focus  more  frequently  upon  those  red 
meat  custom  exempt  establishments 
that  present  the  greatest  possible 
amount  of  potential  risk  to  consumers  in 
regard  to  violating  the  adulteration, 
misbranding,  or  custom  exempt 
provisions  of  the  FMIA  (21  U.S.C.  623). 

The  Agency  has  determined  that 
custom  exempt  poultry  establishments 
will  also  be  reviewed  on  the  same  risk 
basis  as  red  meat  custom  exempt 
establishments.  Since  poultry  custom 
exempt  establishments  are  subject  to 
sanitation,  adulteration,  and 
misbranding  provisions  which  are 
similar  to  those  applicable  to  red  meat 
custom  exempt  establishments,  the 
Agency  is  convinced  that  a  similar  risk 
based  review  system,  which  has  proven 


*  A  copy  of  the  ttudy  is  on  display  with  the  FSIS 
Hearing  Clerk.  Policy  OfRce,  room  3171.  South 
Building.  VS.  Department  of  Agriculture, 
Washington.  CIC  202Sa  Upon  request  a  copy  of  the 
study  will  be  provided  free  of  chaige. 
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to  be  effective  in  red  meat  custom 
exempt  establishments,  will  be  equally 
effective  for  reviewing  custom  exempt 
poultry  establishments. 

FSIS  will  institute  an  oversight 
program  that  will  provide  for  reviews  to 
be  scheduled  on  the  basis  of  a  risk 
assessment  of  each  poultry  custom 
exempt  establishment.  The  h«quency  of 
the  reviews  will  be  based  on  the 
establishment's  history  of  compliance 
with  the  custom  exemption,  adulteration 
and  misbranding  provisions  of  the  PPIA. 
prior  reviews,  and  other  information 
which  may  be  available  to  FSIS  on  the 
establishment's  activities.  Based  on  this 
information,  poultry  custom  exempt 
establishments  will  be  assigned  one  of 
four  risk  categories.  The  number  of 
reviews  of  each  establishment  will 
range  from  a  minimum  of  once  a  year  to 
once  every  quarter  of  a  year,  with 
follow-up  reviews  as  necessary 
depending  on  the  risk  category  of  the 
establishment 

The  four  risk  categories  are 
differentiated  on  the  basis  of  risk  to 
public  health  and/or  failure  on  the  part 
of  poultry  custom  exempt 
establishments  to  comply  with 
adulteration  and  misbranding  provisions 
of  the  PPIA  and  the  sanitation 
requirements  of  the  Federal  poultry 
products  inspection  regulations. 

Establishments  will  receive  a  Risk 
Category  1  designation  if.  upon  review, 
at  least  one  critical  deficiency  is  found, 
or  the  owner/operator  continuously  fails 
to  correct  deficiencies.  Critical 
deficiencies  are  those  that  are  certain  to 
result  in  adulterated  product  entering 
commerce.  Risk  Category  1 
establishments  will  be  reviewed  at  least 
quarterly  with  a  follow-up  review  within 
5  days  to  determine  the  acceptability  of 
the  corrective  action.  Additional  follow- 
up  review  may  be  made  if  FSIS 
determines  it  is  necessary. 

Establishments  will  be  designated  as 
Risk  Category  2  if.  upon  review,  at  least 
one  major  deficiency  is  found.  Major 
deficiencies  are  those  that  are  likely  to 
result  in  adulterated  product  entering 
commerce.  Establishments  designated 
as  Risk  Category  2  will  be  reviewed 
quarterly,  with  a  follow-up  on  required 
corrective  actions  during  the  next 
quarterly  review  to  determine  that 
corrective  action  has  been  taken. 

Establishments  designated  as  Risk 
Category  3  will  be  reviewed  biannually. 
These  establishments  have  been  found, 
upon  review,  to  have  only  minor 
deficiencies.  Minor  deficiencies  are 
those  that  are  not  likely  to  result  in 
adulterated  product  entering  commerce. 

Establishments  designated  as  Risk 
Category  4  have  been  found,  upon 
review,  to  have  no  deficiencies.  Such 


establishments  will  be  reviewed 
annually. 

By  using  a  risk-based  assessment  of 
poultry  custom  exempt  establishments, 
the  Agency  will  be  able  to  conduct  more 
frequent  reviews  of  those 
establishments  with  a  history  of 
noncompliance  with  the  requirements 
for  custom  exempt  establishments  under 
the  (VIA.  as  well  as  the  adulteration 
and  misbranding  provisions  of  the  PPIA. 

Under  SecUon  5  of  the  PPIA  (21  U.S.C. 
454).  the  Secretary  of  Agriculture  is 
authorized,  whenever  he  determines 
that  it  would  effectuate  the  purposes  of 
the  PPIA,  to  cooperate  with  the 
appropriate  State  agencies  in  developing 
and  administering  State  poultry 
inspection  programs  that  have 
requirements  ^at  are  at  least  equal  to 
those  under  the  PPIA.  Under  such 
cooperative  agreements,  the  Federal 
Government  is  authorized  to  contribute 
up  to  SO  percent  of  the  estimated  total 
cost  of  the  State  program.  States  that  are 
approved  to  participate  in  such  a 
cooperative  program  maintain  a  State 
poultry  inspection  program  and  as  part 
of  this  program  conduct  reviews  of  State 
establishments  that  are  exempt  from 
inspection  under  the  State  laws  and 
regulations.  Such  reviews  are  conducted 
in  a  manner  that  is  at  least  "equal  to" 
reviews  conducted  under  the  Federal 
inspection  program. 

States  with  their  own  poultry 
inspection  program  will  continue  their 
review  of  poultry  custom  exempt 
establishments  under  the  existing 
cooperative  agreements  with  the 
Department. 

California  and  Minnesota,  which  do 
not  operate  State  inspection  programs, 
and  are  therefore  designated  States, 
presently  are  conducting  compliance 
reviews  of  custom  exempt 
establishments  in  those  States  under  a 
cooperative  agreement  ivith  FSIS  in 
accordance  with  the  provisions  of  7 
U.S.C.  450.  Under  these  cooperative 
agreements.  FSIS  reimburses  the  States 
for  the  expenses  of  reviews.  These 
agreements  will  be  revised  to 
incorporate  a  risk-based  approach  to 
review  of  poultry  custom  exempt 
establishments.  FSIS  encourages  the 
Governors  of  any  States  who  desire  to 
enter  into  a  cooperative  agreement  for 
conducting  compliance  reviews  of 
poultry  custom  exempt  establishments 
that  distribute  product  solely  within 
their  borders  to  contact  the  appropriate 
FSIS  regional  office  reviewing  custom 
exempt  establishments  in  their  States. 

Implementation  of  this  alternate 
approach  to  determining  the  frequency 
of  reviews  of  custom  exempt  poultry 
establishments  will  not  in  any  way 
relieve  poultry  custom  exempt 


establishments  of  the  responsibihty  to 
comply  with  currently  applicable 
provisions  of  the  PPIA  and  regulations 
thereunder.  The  Agency  intends  to  use 
all  its  available  enforcement  tools, 
where  appropriate,  to  assure  that 
poultry  custom  exempt  establishments 
comply  with  all  of  the  applicable 
provisions  of  the  PPIA  and  regulations. 
Such  enforcement  actions  can  include, 
under  appropriate  circumstances:  The 
detention  of  poultry  and  poultry 
products;  the  retention  of  poultry  and 
poultry  products  and  their 
condemnations,  the  seizing  and 
condemnation  of  poultry  and  poultry 
products  pursuant  to  judicial  procedure: 
the  use  of  injunctions  to  prevent 
establishments  from  operating  in 
violation  of  the  PPIA  and  regulations 
issued  thereunder,  the  institution  of 
criminal  action  against  establishments, 
their  operators  and  other  persons 
responsibly  connected  to  the 
establishment;  and  the  removal  of 
exempt  status  from  the  establishment. 
FSIS  would  also  like  to  make  it  clear 
at  this  time  that  when  custom  exempt 
establishments  that  operate  in 
commerce  or  within  a  designated  State 
violate  the  provisions  of  section  15(c)  of 
the  PPIA,  they  lose  their  exempt  status 
and  can  no  longer  produce  product 
without  inspection. 

Done  at  Washington,  DC,  on:  November  25. 
1991. 

Ronald  ].  Pnidia. 
Acting  Administrator. 
(FR  Doc.  92-2091  Filed  1-2&-82;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

TJtJe:  Service  Supply  Procedure. 

Form  Numbersls):  BXA-6028P  and 
EAR  Section  773  J. 

OMB  Approval  Number  0694-0002. 

Type  of  Request  Revision  of  a 
currently  approved  collection. 

Burden:  344  hours. 

Number  of  Respondents:  190. 

Avg  Hours  Per  Response:  Varies 
between  25  minutes  and  3  hours. 

Needs  and  Uses:  The  Service  Supply 
License  Procedure  provides  U.S.  firms 
with  a  means  to  render  prompt  service 
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for  equipment  a]  previously  exported 
from  the  U.S.,  b)  produced  abroad  by  a 
subsidiary,  affiliate  or  branch  of  a  U.S. 
firm,  or  c)  produced  with  U.S.  parts 
included  in  the  manufactured  product. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  occasion.  \ 
Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Gary  Waxman. 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208.  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  January  23. 1992. 
Edward  Michals. 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc  92-2099  Filed  1-28-92: 8:45  am] 

MLLINQ  COK  tStO-CW-f 


National  Oceanic  and  Atmospheric 
Administration 

Permits;  Foreign  Fishing 

In  accordance  with  a  memorandum  of 
understanding  with  the  Department  of 
State,  the  National  Marine  Fisheries 
Service,  on  behalf  of  the  Secretary  of 
State,  publishes  for  public  review  and 
comment  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  fishing 
vessels  to  operate  in  the  Exclusive 
Economic  Zone  (EEZ)  under  provisions 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act.  16 
U.S.C.  1801  etseq.).  Specifically,  the 
Russian  Federation  has  amended  an 
earlier  application  (reported  at  57  FR 
2711;  01/23/92)  to  additionally  request 
3.000  metric  tons  of  Atlantic  mackerel 
for  directed  fishing  in  the  Northwest 
Atlantic  Ocean  (NWA).  The  Russian 
Federation  has  also  requested 
authorization  for  the  factory  ship 
SERGEY  VASIUSIN  to  conduct 
transshipment  and  bunkering  operations 
in  the  NWA  area  with  other  Russian 
Federation  support  vessels  (the  SERGEY 
VASILISIN  intends  to  process  fish  in 
internal  waters  when  not  transshipping 
or  bunkering  in  the  EEZ).  Send 


comments  on  these  applications  to: 
NOAA — National  Marine  Fisheries 
Service.  Office  of  Fisheries 
Conservation  and  Management  1335 
East  West  Highway,  Silver  Spring.  MD 
20910,  and/or,  to  one  or  both  of  the 
Regional  Fishery  Management  Councils 
listed  below: 

Douglas  G.  Marshall.  Executive  Director, 
New  England  Fishery  Management 
Council.  5  Broadway  (Route  1), 
Saugus,  MA  01906;  617/231-0422; 

John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Coimcil, 
Federal  Building,  room  2115.  320  South 
New  Street.  Dover.  DE 19901.  302/674- 
2331. 

For  further  information  contact  John  D. 
Kelly  or  Robert  A.  Dickinson  (Office  of 
Fisheries  Conservation  and 
Management.  301-713-2337). 

Dated:  January  23, 1992.    , 
David  S.  Ciestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-2148  Filed  1-28-92: 8:45  am] 

aaUNO  C006  3S10-23-« 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Umits  for  Certain  Cotton,  Wool,  Man- 
Made  Hber,  Silk  Blend  and  Other 
Vegetat)le  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
Macau;  Correction 

January  23, 1992. 

In  the  letter  to  the  Commissioner  of 
Customs  published  in  the  Federal 
Register  on  November  5. 1991  (56  FR 
56506).  third  column,  make  the  following 
corrections  in  the  table  under  'Twelve- 
month restraint  limit"  for  the  following 
categories: 


Category 

Correction 

239 

Change  93.387  kilograms  to  9^903  kilo- 

grants. 

342 

Ctiange  39.326  dozen  to  39.281  dozen. 

340 

Change    145,833    dozen    to    146,322 

dozen. 

352.. ... 

Change  66.636  dozen  to  63.618  dozen. 

636 

Change  15.453  dozen  to  15.443  dozen. 

649 

Change    145,833    dozen    to    146.322 

dozen. 

651 

Change  13.462  dozen  to  13.455  dozen. 

434 

Change  1.852  dozen  to  1.854  dozen. 

438 

Change  6.667  dozen  to  6.689  dozen. 

442 

Change  5.556  dozen  to  5,574  dozen. 

Auggie  D.  TantiUo, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  92-2098  Filed  1-28-92;  8:45  am] 

MLUNO  CODE  3S10-IM-f 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  92rC0001  ] 

Hamilton  Beach/Proctor-Silex,  Inc^  a 
Corporation,  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

agency:  Consumer  Product  Safety 

Commission. 

action:  Provisional  acceptance  of  a 

settlement  agreement  under  the 

Consumer  Product  Safety  Act. 

summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the , 
terms  of  18  CFR  part  1118.20(e). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Hamilton  Beach/Proctor-Silex,  Inc.,  a 
corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  February 
13, 1992. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to 
Comment  92-COOOl,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  RIRTHER  INFORMATION  CONTACT:  . 
Melvin  Kramer,  Trial  Attorney, 
Directorate  for  Compliance  and 
Administrative  Litigation,  Consiuner 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0626. 

SUPPIEMENTARY  INFORMATION:  See 
Settlement  Agreement  and  Order  which 
follow. 

Dated:  January  23, 1992. 
Sheldon  D.  Butts. 
Deputy  Secretary. 

1.  This  Settlement  Agreement,  made 
by  and  between  Hamilton  Beach/ 
Proctor-Silex,  Inc.  a  corporation, 
(hereinafter  "Hamilton  Beach"  or  "the 
Company")  as  successor  in  interest  to 
Hamilton  Beach.  Inc.,  and  the  sta^  of 
the  Consumer  Product  Safety 
Commission  (hereinafter,  "staff),  is  a 
compromise  resolution  of  the  stafT 
allegations  described  herein,  without  a 
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hearing  or  detennination  of  issues  of 
law  and  fact. 

2.  The  provisions  of  this  Settlement 
Agreement  and  Order  shall  apply  to 
Hamilton  Beach  and  to  each  of  its 
successors  and  assigns. 

I.  The  Parties 

3.  Hamilton" Beach  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware  with  its  principal 
corporate  offices  located  at  4421 
Waterfront  Driver,  Glen  Allen.  VA 
23060.  Hamilton  Peach.  Inc.  was  merged 
into  and  became  part  of  Hamilton 
Beach/Proctor-Silex.  Inc.  on  October  11, 
1990,  after  the  alleged  reporting 
violation  which  is  the  subject  of  this 
Settlement  Agreement. 

4.  The  "staff  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  Commission 
of  the  United  States  of  America 
(hereinafter  "Commission")  created 
pursuant  to  section  4  of  the  Consumer 
Product  Safety  Act  (hereinafter, 
"CPSA").  as  amended,  15  U.S.C.  2053. 

II.  lurisdiction 

5.  Hamilton  Beach  manufactured 
certain  drip  coffee  makers  identified 
further  in  paragraph  7  below 
(hereinafter,  "coffee  makers"),  (a)  for 
sale  to  a  consumer  for  use  in  or  around  a 
permanent  or  temporary  household  or 
residence,  or  (b)  for  the  personal  use, 
consumption  or  enjoyment  of  a 
consumer  in  or  around  a  permanent  or 
temporary  household  or  residence. 
These  coffee  makers  are  "consumer 
products"  within  the  meaning  of  section 
3(a)(1).  of  the  CPSA.  15  U.S.C.  2052(a)(1). 

6.  Hamilton  Beach  manufactured  and 
sold  these  coffee  makers  to  a  variety  of 
retailers  throughout  the  United  States. 
Hamilton  Beach,  therefore,  is  a 
"manufacturer"  of  a  "consumer  product" 
which  is  "distributed  in  commerce."  as 
those  terms  are  defined  in  sections  3(a) 
(1),  (4)  and  (11)  of  the  CPSA.  15  U.S.C. 
2052(a)  (1).  (4)  and  (11). 

III.  The  Product  ^ 

7.  From  November  1987 — November 
1988,  Hamilton  Beach  manufactured  and 
distributed  in  commerce  approximately 
42,000  coffee  makers,  model  numbers 
816-2  and  816-3. 

IV.  Staff  Allegations  Regarding 
Hamilton  Beach's  Failure  To  Comply 
with  the  Reporting  Requirements  of 
Section  15(b)  of  the  CPSA 

8.  On  February  23. 1990.  the  Company 
reported  to  the  Conmiission.  pursuant  to 
section  15(b)  of  the  CPSA,  a  defect  in 
the  analog  clock,  made  by  another 


manufacturer  and  installed  in  each  of  its 
model  number  816-2  and  816-3  coffee 
makers  manufactured  between 
November  1987  and  November  1988.  It 
reported  that  the  contacts  in  the  clock 
switches  could  overheat  and  ignite 
possibly  resulting  in  ignition  of  the 
switch's  plastic  housing  and  ultimately 
the  coffee  maker's  housing.  Such  ignition 
could  spread  to  the  adjacent  cabinet  or 
counter  top. 

9.  Before  reporting  to  the  staff,  the    , 
staff  alleges  that  Hamilton  Beach  was 
aware  of  approximately  24  incidents  of 
product  failure,  beginning  in  May  of 
1988.  One  incident  reportedly  resulted  in 
a  bum  injury  to  the  hands.  The  rest 
caused  only  property  damage. 

10.  The  staff  is  presently  aware  of  a 
total  of  35-38  incidents. 

11.  In  addition,  the  staff  alleges  that 
Hamilton  Beach  had  conducted  an 
investigation  in  September  of  1988  in  an 
attempt  to  ascertain  the  causes  of  a 
substantial  rate  of  failures  of  the  analog 
clocks  which  were  evidencing  signs  of 
scorching. 

12.  The  staff  further  alleges  that 
Hamilton  Beach  possessed  sufficient 
information  well  in  advance  of  the 
February  23. 1990.  reporting  date  to 
reasonably  support  the  conclusion  that 
these  coffee  makers  contained  a  defect 
which  could  create  a  substantial  product 
hazard  but  failed  to  report  that 
information  to  the  Commission  in  a 
timely  manner  as  required  by  Section 
15(b)  of  the  CPSA,  15  U.S.C.  2064(b). 

V.  Response  of  Hamilton  Beach 

13.  Hamilton  Beach  specifically  denies 
the  staff  allegations.  Hamilton  Beach 
further  denies  that  its  models  816-2  and 
816-3  coffee  makers  contain  a  defect 
and  denies  that  a  substantial  product 
hazard  exists  in  these  coffee  makers. 

VI.  Agreement  of  the  Parties 

14.  Hamilton  Beach  and  the  staff  agree 
that  the  Commission  has  jurisdiction  in 
this  matter  over  Hamilton  Beach  and 
over  the  coffee  makers. 

15.  Without  admitting  the  existence  of 
a  product  defect,  substantial  product 
hazard,  or  a  violation  of  any  reporting 
requirements  under  section  15(b)  of  the 
CPSA,  15  U.S.C.  2064(b).  Hamilton 
Beach  agrees  to  pay  to  the  Commission, 
in  accordance  with  the  attached  order,  a 
civil  penalty  sum  of  $50,000  within  20 
days  of  the  final  acceptance  of  this 
Settlement  Agreement  and  service  of  the 
Commission's  Order  on  Hamilton  Beach. 
This  Settlement  Agreement  is  based  on 
the  staffs  allegations  set  forth  in 
paragraphs  8-12  abov6  and  on  Hamilton 
Beach's  denials  set  forth  in  paragraph  13 


above,  on  the  basis  of  the  information 
that  the  Commission  staff  currently 
possess  concerning  these  coffee  makers. 

16.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission.  Hamilton  Beach 
knowingly,  voluntarily  and  completely, 
waives  any  rights  it  may  have  in  this 
matter  (1)  to  an  administrative  or 
judicial  hearing,  (2)  to  judicial  review  or 
other  challenge  or  contest  of  the  validity 
of  the  Commission's  actions.  (3)  to  a 
determination  by  the  Commission 
whether  a  violation  has  occurred,  and 
(4)  to  a  statement  of  findings  of  fact  and 
conclusions  of  law.  Should  the 
Commission  decide  not  to  accept  and 
adopt  this  Settlement  Agreement  and 
Order,  the  Settlement  Agreement  and 
Order  shall  have  no  force  and  effect. 

17.  Solely  for  purposes  of  disclosure 
pursuant  to  section  6(b)  of  the  CPSA.  15 
U.S.C.  2055(b),  this  matter  shall  be 
treated  as  if  a  Complaint  had  been 
issued  and  the  Settlement  Agreement 
and  Order  will  be  made  available  to  the 
public. 

18.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  the  provisional 
acceptance  of  the  Agreement  shall  be 
announced  in  the  Federal  Register  in 
accordance  with  the  procedure  set  forth 
in  16  CFR  1118.20(e).  If  the  Commission 
does  not  receive  any  written  request  not 
to  accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  of  the  announcement  in  the 
Federal  Register  in  accordance  with  16 
CFR  1118.20(f). 

19.  Upon  final  Commission 
acceptance  of  this  Settlement 
Agreement  and  Order,  the  Commission 
shall  enter  the  incorporated  Order  and    .' 
make  the  Settlement  Agreement  and 
Order  available  for  public  review  at  the 
Office  of  Secretary,  Consumer  Product 
Safety  Commission.  This  Settlement 
Agreement  and  Order  becomes  effective 
only  upon  such  final  acceptance  by  the 
Commission  and  service  upon  Hamilton 
Beach. 

20.  The  Settlement  Agreement  and  the 
Order  resolve  all  issues  that  have  arisen 
or  could  arise  under  section  15(b)  of  the 
Consumer  Product  Safety  Act,  with 
respect  to  the  allegations  contained  in 
Paragraphs  7-12,  supra,  the  denials  of 
Hamilton  Beach  in  paragraph  13,  supra, 
and  are  in  addition  to  and  not  to  the 
exclusion  of  other  remedies  under  the 
Consumer  Produce  Safety  Act. 
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21.  The  parties  further  agree  that  the 
incorporated  Order  be  issued  under  the 
CPSA.  15  U.S.C.  2051  et  seq.,  and  that  a 
violation  of  the  Order  will  subject 
Hamilton  Beach  to  appropriate  legal 
action.  | 

22.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

23.  Nothing  in  this  Agreement  should 
be  construed  as  limiting  Hamilton 
Beech's  obligation  to  report  pursuant  to 
Section  15[b)  of  the  CPSA. 

Hamilton  Beach /Proctor-Silex,  Inc. 

Dated  November  18, 1991. 
A.  H.  Dreyfu&s,  | 

Chief  lExecutive  Officer.  Hamillon  Beach/ 
Prvcfoi>Silex.  Inc. 

The  Consumer  Product  Safety  Gdmmission. 

Dated:  November  25, 1991.     I 

Melvin  I.  Kramer,  I 

Trail  A  Homey.  Office  of  Compliance  and 
Enforcement. 

David  Schmeltzer, 

Assistant  Executive  Director.  Office  of 
Compliance  and  Enforcement 

Alan  H.  Schoem. 

Director.  Division  of  Administrative 
Litigation.  Office  of  Compliance  and 
Enforcement. 

Upon  consideration  of  the  Settlement 
Agreement;  and  the  Commission  having 
jurisdiction  over  the  subject  matter  and 
the  respondents  to  the  Settlement 
Agreement:  and  it  appearing  the 
Settlement  Agreement  is  in  the  public 
interest,  it  is  - 

Ordered,  That  the  Settlement 
Agreement  be  and  hereby  is  accepted, 
as  indicated  below;  «nd  it  is 

Further  Ordered,  That  upon  final 
acceptance  of  the  Settlement 
Agreement.  Hamilton  Beach/Proctor- 
Silex,  Inc.  (hereinafter,  "Hamilton 
Beach")  shall  pay  to  the  Order  of  the 
Consumer  Product  Safety  Commission  a 
civil  penalty  in  the  amount  of  $50,000, 
within  twenty  (20)  days  after  receipt  of 
the  Final  Order  and  Decision  in  this 
matter. 

Pro\'isionalIy  accepted  an^ 
Provisional  Orider  issued  on  the  23d  day 
of  January,  1992. 

By  Order  of  the  Commission. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  92-2097  Filed  1-28-92:  8:45  am] 
MLLINO  COOE  nSS-OVII 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Per  Diem,  Travel  and  Transportation 
Allowance  Committee 

agency:  Per  Diem  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Publication  of  changes  in  Per 
Diem  Rates:  Correction,  Bulletin  Number 
159. 

SUMMARY:  This  notice  corrects  the 
previous  publication  of  per  diem  rate 
changes  of  the  Per  Diem,  Travel  and 
Transportation  Allowances  Committee 
that  appeared  in  the  Federal  Register  on 
Friday,  January  10, 1992  (57  FR  1149). 

The  rate  for  American  Samoa, 
appearing  on  page  1152,  was  incorrectly 
printed  in  Civiliam  Personnel  Per  Diem 
Bulletin  159.  The  correct  rate  is  $85  for 
maximum  lodging  and  $132  fox  total 
maximum  per  diem  rate.  All  other 
information  remains  unchanged. 

Dated:  January  24. 1992.         , 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  92-2108  Filed  1-28-92;  8:45  am] 
HLUNa  COOC  W10-01-II 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.t. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Defense  FAR  Supplement,  Part  237, 
Service  Contracts,  and  the  clause  at 
252.237-7011;  OMB  Control  Number 
0704-0231. 

Type  of  Request:  Reinstatement. 

Average  Burden  Hours/Minutes  per 
Response:  1  hour. 

Responses  per  Respondent- 1. 

Number  of  Respondents:  500. 

Annual  Burden  Hours:  500. 

Annual  Responses:  500. 

Needs  and  Uses:  Defense  FAR 
Supplement  (DFARS)  part  237  poncems 
information  collection  requirements 
associated  with  acquiring  Mortuary 
Services. 

Affected  Public:  Businesses  or  other 
for-profit  and  Small  Businesses  or 
Organizations. 

Frequency:  On  Occasion. 

Responsents  Obligation:  Required  to 
obtain  or  retain  a  benefit. 


Desk  Officer: Mt.  Peter  Weiss. 

Written  comments  and 
recommendations  on  the  proposes 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DOD,  room 
3235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Davis  Highway,  suite  1204,  Arlington. 
Virginia,  22202-4302. 

Dated:  )anuary  24, 1992. 
-L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  92-2107  Filed  1-28-92;  8:45  am] 

BILUNG  CODE  MtO-01-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board's 
Committee  on  Technology  to  Support 
Force  Projection:  Global  Reach---Global 
Power  will  meet  on  3-4  February  1992, 
at  The  Pentagon,  room  5D9B2, 
Washington,  DC,  from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  is  to 
review  the  tasking,  deliberate  findings 
and  develop  a  study  plan  for  the 
remainder  of  the  study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4)     ^ 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 
Patsy  |.  Conner, 

Air  Force  Federal  Register,  Liaison  Officer. 
[FR  Doc.  92-2110  Filed  1-28-92;  8:45  am] 

MLLMM  CODE  3910-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodret  Nos.  ER92-126-000,  et  ai] 

Pennsylvania  Power  Company,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  Pennsylvania  Power  Ca 

[Docket  No.  ER92-120-000] 
January  21, 1992. 

Take  notice  that  on  January  15, 1992, 
Pennsylvania  Power  Company  (Penn 
Power)  filed  supplemental  Information 
In  Support  of  Rate  Filing  of  October  IB, 
1991.  This  filing  does  not  seek  to  change 
the  level  or  application  of  proposed 
October  18, 1991  rates,  but  only  provides 
additional  cost  support  for  the  prior 
submittal. 

On  October  18, 1991,  Penn  Power 
pursuant  to  18  CFR  35.13  tendered  for 
filing  proposed  changes  In  its  FPC 
Electric  Service  Tariffs  Nos.  30,  31, 32, 33 
and  34  to  the  Pennsylvania  Boroughs 
(Boroughs)  of  New  Wilmington, 
Wampum,  Zelienople,  Ellwood  City  and 
Grove  City,  respectively.  The  filing 
proposed  an  increase  in  the  State  Tax 
Adjustment  Surcharge  (Rider  1)  to  3.21% 
effective  August  24, 1991.  The  revenue 
effect  of  this  change  is  to  Increase 
revenues  from  the  municipal  resale  class 
by  $262,401  or  3.15%  for  the  test  year 
ending  July  31, 1992. 

The  five  municipal  resale  customers 
served  by  Penn  Power  entered  into 
settlement  agreements  effective  as  of 
September  1, 1984.  These  settlement 
agreements  were  approved  by  the 
Federal  Energy  Regulatory  Commission 
through  a  Secretarial  Letter  dated 
December  14. 1984  in  Docket  Nos.  ER77- 
277-007  and  ER81-779-O00.  The 
customers  have  consented  to  the 
Supplemental  Information  through  the 
provisions  of  the  settlement  agreements. 
The  Company  in  submitting  the 
Supplemental  Information  has  renewed 
its  requests  for  waiver  of  certain  filing 
requirements  originally  requested  in  its 
October  18, 1991  filing. 

Copies  of  the  filing  were  served  upon 
Penn  Power's  jurisdictional  customers. 

Comment  date:  February  4, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Aricansas  Power  ft  Light  Co. 

[Docket  No.  ER92-277-000] 
January  21, 1992. 

Take  notice  that  on  January  16, 1992, 
Arkansas  Power  &  Light  Company 
(AP&L)  submitted  for  filing  the  Second 
Amendment  to  the  Power  Agreement 
Between  the  City  of  North  Little  Rock. 
Arkansas  and  AP&L  and  the  First 
Amendment  to  the  Agreement  for 
Hydroelectric  Power  Transmission  and 
Distribution  Service  Between  AP&L  and 
the  City  of  North  Little  Rock,  Arkansas. 
The  Amendments  provide  for  the 
addition  of  one  point  of  delivery. 

AP&L  requests  that  the  Commission 
waive  any  requirements  with  which 
AP&L  has  not  already  complied. 


Comment  date:  February  4, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Detroit  Edison  Ca 

[Docket  No.  ER92-ieO-000] 
January  21, 1992. 

Take  notice  that  on  January  13, 1992, 
The  Detroit  Edison  Company  (Detroit 
Edison)  submitted  additional 
information  requested  by  the 
Commission  Staff  concerning  Original 
Sheet  No.  10a  to  Detroit  Edison's  FERC 
Electric  Tariff,  Volume  No.  1,  which  is  a 
rate  scheduling  providing  for  the  sale  of 
capacity  and  energy  on  a  firm  and 
intemiptible  basis  to  the  City  of  Detroit, 
Michigan.  Detroit  Edison  requests  an 
effective  date  of  January  1, 1992,  for  the 
proposed  service  under  Original  Sheet 
No.  10a  and  accordingly,  has  requested 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  February  4, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Oklahoma  Gas  and  Electric  Co. 

[Docket  No.  ER92-27e-000] 
January  21, 1992. 

Take  notice  that  on  January  15, 1992, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  filing  a  set  of  two 
Amended  Appendices  between  (OG&E) 
and  the  Oklahoma  Municipal  Power 
Authority  (OMPA). 

The  Amendments  modify  the 
Transmission  Service  Agreement 
Appendix  "A",  and  Appendix  "D". 

Copies  of  this  filing  have  been  served 
on  OMPA,  the  Oklahoma  Corporation 
Commission,  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  February  4, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PadflCorp  Electric  Operations 

[Docket  No.  ERg2-275-000] 

January  21, 1992.  * 

Take  notice  that  PacifiCorp  Electric 
Operations  (PacifiCorp),  on  January  14, 
1992,  tendered  for  filing  Amendment  No. 
1,  dated  January  3, 1992,  (Amendment) 
to  Firm  'Transmission  Service 
Agreement  dated  November  9, 1989  with 
Montana  Power  Company  (Montana). 

The  Amendment  changes  the  date  of 
Contract  Demand  of  30  MW. 

PacifiCorp  requests  that  an  effective 
date  of  April  1, 1992  be  assigned  to  the 
Amendment  This  date  is  consistent 
with  the  change  in  date  of  Contract 
Demand  of  30  MW. 

Copies  of  this  filing  were  supplied  to 
Montana,  Black  Hills  Power  and  Light 
Company,  the  Montana  PubUc  Service 
Commission,  the  PubUc  Utility 


Commission  of  Oregon  and  the  Public 
Service  Commission  of  Wyoming. 

Comment  date:  February  4, 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

6.  Mississippi  Power  Co. 

[Docket  No.  ER92-122-000) 
January  21, 1992. 

Take  notice  that  Mississippi  Power 
Company,  on  January  15, 1992,  tendered 
for  filing  a  request  waiver  of  the  notice 
and  filing  requirement  under 
Commission  Rule  35.3(a). 

The  reason  for  the  proposed  changes 
are  to  permit  the  Company  to  serve  all 
wholesale,  all-requirements  customers 
under  its  all  requirements,  wholesale 
tariff  to  Peal  River  Valley  Electric  Power 
Association. 

Copies  of  this  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers  and  upon  the  Mississippi 
Public  Service  Conunission. 

Comment  date:  February  4, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Union  Electric  Co. 

[Docket  No.  ER92-12S-O0OJ 
January  21, 1992. 

Take  notice  that  Union  Electric 
Company  (Union)  on  January  10, 1992. 
tendered  for  filing  an  Amended  Filing 
which  included  a  Substitute  Power 
Agreement  dated  June  14, 1991.  with  the 
City  of  Linneus,  Missouri,  providing  for 
the  sale  of  substitute  electric  service. 

Union  requests  an  effective  date  of 
June  14, 1991,  and  has  included  a 
Request  for  Waiver  as  part  of  its 
Amended  Filing. 

Comment  date:  February  4, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  *vith  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
PracUce  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  avaiUbie  for  public 

inspection. 

Lois  O.  CasbeR, 

Secretary. 

|FR  Doc.  92-2079  Filed  l-2»-fl2;  W5  amj 

MXMO  cooc  triT-SV* 


[Docket  No*.  ST92-104«-000  Throtigh 
ST92-162S-000) 

Natural  Gas  PfpeHna  Co.  of  America; 
Nonce  or  s>6n*inipieiiMi  luuy 
Transactions 


January  22, 1992. 

Take  notice  that  the  following 
transactions  have  been  reported  to  tbe 
Commission  as  being  implemented 
pursuant  to  part  284  of  the  Commission's 
regulations,  sections  311  and  312  erf  tbe 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
and  section  5  of  the  Outer  Continental 
SBelf  Lands  Act' 

Tbe  "Recipient**  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  tbe  natural  gas 
in  each  transaction. 

The  "part  284  Subpart**  eohimn  In  the 
following  table  indicates  the  type  of 
transaction. 


'  Notice  of  a  transaction  does  not  censtitute  a 
detennination  that  the  tenna  and  conditiona  of  the 
proposed  MTVKt  win  be  tiffm<t«i  or  that  tiM 
noticed  f  >hng  is  In  conpKaiKe  wHk  Ikt 
Commiaatao't  ngulatiaBa. 


A  "B"  indicates  tran^wrtation  by  an 
interstate  pipeline  on  behalf  cff  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  aection  2M.10Z  of 
the  Commission's  regulations  and 
section  311(aMl)  of  the  NGPA. 

A  "V"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeKne  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  9  284.122  of  the 
Commission's  regulations  and  section 
311(aK2)ofdieNGPA. 

A  "O"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  §  284.142  of  tbe 
Commission's  regulations  and  section 
311(b)  of  the  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  §  284.147(d)  of 
the  Commission's  Regulations. 

An  '^  indicates  an  assigrunent  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  f  284.163  of  tbe 
Commission's  regulatitms  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  i  284.222 
and  a  blanket  certificate  issued  under 
9  284.221  of  the  Commission's 
regulations. 


A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of  shippers 
other  than  interstate  pipelines  pursuant 
to  i  284.223  and  a  blanket  certificate 
issued  under  section  284.221  of  the 
Commission's  regnlations. 

A  "G-LT'  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  conrpany  on  behalf 
of  or  to  an  interstate  pipehne  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
9  284.224  of  the  Commission's 
regulations. 

A  "G-HT'  or  "G-HS 'indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blai^et  certificate  issued  under 
9  284.224  of  the  Commission's 
regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  9  284  J03  of  the  Commission's 
regulations. 

A  "K-S**  indicates  transportation  of 
natural  gas  on  tbe  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  porsuant  to  9  284.303  of  the 
Commission's  regulations. 
LoialXCaalMtt. 
Secretary. 


Docket 
No.' 


Recipient 


Dale  filed 


Part2S4 
sutipart 


Estimated 
maximuRi 

daily 
quantity* 


An.y/M 


Rale 
adwd- 


com- 


Proiecled 
temiina- 


ST92-1048 

ST92-1049 
ST92-t050 
ST92-1051 
ST92-1052 
ST92-1053 
ST92-1054 
ST92-1055 
ST92-t056 
ST92-1067 
ST92-1058 
ST92-1069 
ST92-106t 
ST92-1062 
ST92-1063 
ST92-1064 
ST92-10e5 
ST92-tOe6 
ST9e-1067 

ST92-1068 
ST92-1069 
ST92-1070 

ST92-1071 
ST92-T072 
ST92-1073 
ST92-1074 
ST92-1075 
ST92-1076 
ST92-1077 


NafeMl  Gas  P/L  Col  oi  finmhc*- 

Natural  Gas  P/C.  Co.  of  /tataoGa 
Natural  Gas  P/L  Ca  o(  America 
Natural  Gaa  P/L  Ca  ot  America- 
Natural  Gaa  P/L  Ca  o<  Mmmha 
Natural  Gas  P/L  Ca  o(  America- 
Natural  Gas  P/L  Co.  of  America. 
Panhandle  Eastern  Pipe  Line  Co 

Superior  Oflafnrs  Ptpolno  Co 

Mississippi  Riwar  Trarw.  Corp— 
Mississippi  Rh«r  Tiana.  Corp— 

Texaa  Gaa  GaSiering  Co 

\Maama  Nalwat  Gas  Co 

WiHama  Nakral  Qm  Co 


WOlam  Natural  Gas  Co 

Tranacontinerttal  Gas  P/L  Corp.. 
TfansconSnental  Gas  P/L  Corp.. 
TnrtsGonSnenW  Gaa  P/L  Corp.. 
TranscortirtafM  Gaa  P/L  Corp- 

Transconanontal  Gaa  P/L  Corp. 
TranaconHnanM  Gaa  P/L  Corp. 
Tana  Gaa  TransmlBslon  Corp — 


Texas  Gaa  Ttarwwtssioa  Corp. 
Tens  Gas  Transmissiort  CQrp„ 
Texas  Gas  TransrsiBSion  Corp.. 
Taaas  Gaa  Jimmtmmm  Oorp.. 
Tans  Gaa  timmtmkm  Caip. 

Temassae  Gaa  r^ufciu  Co 

Colorado  Inisistate  Gas  Co 


MMwest  Gas.  Div.  o(  Iowa  PUb. 

Ser. 

Access  Energy  Corp 

Midcon  Marketng  Corp 

Tex/Con  Gas  Marketing  Co 

Enron  Gas  Marketing,  Inc 

Shea  Gas  Trading  Co 

Enron  Gas  Marketing,  Inc 

Semco  Energy  Services,  Inc 

Louisiana  Gas  System.  Inc 

Amoco  Petroleum  Additives  Co  - 

Texarfcoma  Transportation  Co. 

Mississippi  River  Trans.  Corp 

a«y  oJ  On«ido 

Mannford  Pubic  Works  Authority.. 

Reiance  Gas  Marketing  Co 

PMadelphia  Electric  Co 

Transco  Energy  MarkeSng  Ca — 

Polaris  Pipeline  Corp 

Phoenix    Dwersilied    Venturoa, 

bw. 

TM)  Gas  Marketins  Corp 

Gasrrjark,  Inc 

Memphis  Ughi,  Gaa  and  Watar 

Dhr. 
Energy  Marketing  Exchange,  inc. 

Chevron  U.S.A..  Inc 

AqullB  Energy  Marketing  Corp 

Corp 


TXG  Gas  Marketing  Co— 
ChalarK)oga  Gas  Co 

K  N  Energy,  Inc.. 


t2-02-»t 

12-02-9t 
t2-02-91 
12-02-91 
12-02-91 
12-02-91 
12-02-91 
12-02-91 
12-02-91 
12-02-91 
12-02-91 
12-02-91 
12-02-91 
12-02-91 
12-02-91 
12-02-91 
12-02-S1 
12-02>-«1 
12-02-«1 

12-02-91 
12-02-S1 
12-02-81 

12-0e-91 
12-02-91 
12-02-91 
12-00-91 
12-0e-«1 
12-03-91 
12-03-91 


B 

6-S 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

C 

B 

B 

G-S 

B 

B 

B 

G-S 

6-S 
6-S 
6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

B 

6-S 


40.000 

20,000 

1,000 

25,487 

60,000 

10,000 

20,000 

9,218 

10.000 

2,500 

5,000 

5,086 

14 

54 

10,416 

155,000 

1,000,000 

1J50.000 

20,000 

50,000 

1,093,000 

125,000 

100,000 
50,000 

100,000 
50.000 

100.000 
26,000 
45,000 


11-01-91 

11-01-91 
11-01-91 
11-01-91 
11-01-91 
11-01-91 
11-01-91 
11-01-91 
11-01-91 
11-01-91 
11-01-01 
11-01-91 
11-0t-«1 
11-01-S1 
11-01-91 
05-07-90 
06-24-80 
06-29-90 
11-02-91 

11-01-91 
11-01-91 
11-03-91 

11-15-81 
11-09-91 
11-05-91 
11-06-91 
11-21-91 
t1-0fr.ei 
08-0^81 


07-01-00 

03-31-92 
03-31-92 
02-29-92 
10-31-83 
12-31-96 
03-31-82 


Indef. 
2-29-92 
2-29-92 


10-09-90 
10-09-90 
104)9-90 


l«ffr»i 


Mel 
hndof. 
tndef. 


t2-3t-9S 


UMI 
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Docket 


ST92-1078 
ST92-1079 
ST92-10eO 
ST92-10ei 
ST92-10e2 
ST92-1083 

ST92-10e4 
ST92-1085 
ST92-1086 
8X92-1067 
ST92-10e8 
ST92-10e9 
ST92-1090 
ST92-1091 
ST92-1092 


ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 


1093 
1094 
1095 
1096 
1097 
1098 
1099 
1100 
1101 
1102 
1103 
1104 
1105 
1106 
1107 
1108 
1109 
1110 
1111 
1112 
1113 
1114 
1115 
'1116 
1117 
'1118 
'1119 
■1120 
•1121 
■1122 
■1124 


Transpofter/seOer 


ST92-1125 
ST92-1126 
ST92-1127 
ST92-1128 
ST92-1129 
ST92-1130 
ST92-1131 
ST92-1132 
ST92-1133 
ST92-1134 
$T92-1135 
ST92-1136 

ST92-1137 
ST92-1138 
ST92-1139 
ST92-1140 
ST92-1141 
ST92-1142 

ST92-1143 
ST92-1144 

ST92-1145 
ST92-1146 
ST92-1147 
ST92-1148 
ST92-1149 
ST92-11S0 
ST92-1151 


Misalsaippi  River  Tram.  Cwp.. 
Mississippi  River  Trans.  Corp .. 
Tennessee  Gas  Pipaine  Co.... 
Tennessee  Gas  Pip^M  Co.... 
Tennessee  Gas  Pipeline  Co .... 
ANR  PipKne  Co 


ANR  PipNne  Co 

ANR  Pipline  Co 

ANR  Pipline  Co. 

United  Gas  PIpefine  Co — 
United  Gas  Pipelne  Co — 
United  Gas  PIpoMne  Co — 
United  Gas  Pipeline  Co...... 

United  Gas  Pipeline  Co 

Seagull  Sivxeline  System.. 


Recipient 


Panhandle  Eastern  Pipe  Line  Co. 

Trunldine  Gas  Co 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Art(la  Energy  Resources ~ 

Arkia  Energy  Resources 

ArMa  Energy  Resources 

Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp ... 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp... 

Transwestem  Pipeline  Co 

Transwestem  Pipeline  Co 

WilKston  Basin  Inter.  P/L  Co 

WNIiston  Basin  Inter.  P/L  Co 

Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  o(  America.. 
Natural  Gas  P/L  Co.  of  America.. 

ONG  Transmission  Co 

ONG  Transmission  Co 

ONG  Transmission  Co 

ONG  Transmisaion  Co 

ONG  Transmission  Co.. 

Transcohtinerttal  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp... 

Williams  Natural  Gas  Co...„ 

Panhandle  Eastern  Pipe  Line  Co. 
Delhi  Gas  Pipeline  Co 


Lone  Star  Gas  Co 

Lone  Star  Gas  Co 

Valero  Transmissiort,  LP 

Transtexas  Pipeiine 

Tennessee  Gas  Pipeline  Co.. 
Tennessee  Gas  Pipeline  Co. 
Tennessee  Gas  Pipetne  Co. 

K  N  Energy,  Inc 

K  N  Energy,  Inc : 

K  N  Energy,  Inc 

K  N  Energy,  Inc ........ 

K  N  Energy,  Inc. - 


Transcontinental  Gas  P/L  Corp. 
Transcontinental  Gas  P/L  Corp. 
Transcontinental  Gas  P/L  Corp. 

AMa  Energy  Reeouroes. 

AilUa  Energy  Resources......^ 

Artda  Energy  Resources 


Questar  Pipeline  Co.. 
Questar  PIpeKrte  Co.. 


Questar  Pipeline  Co — 
Overthrust  PipeNne  Co. 
Overthrust  PIpettne  Co. 
Overthnist  Pipelne  Co . 
Overthrust  PipeKrw  Co. 

ANR  Pipeline  Co -» 

ANR  Pipetne  Co — 


Flat  River  Glass  Co 

Texaa  Gas  Transmission  Corp.. 

Paragon  Gas  Corp..- - 

Panrwylvania  Gas  A  Water  Co.. 

Entrade  Coip 

Northern  States  Power  Co.- 


Gas  Energy  Development  Co 

Hadson  Gas  Systoms,  Inc -. 

ArWa  Energy  Martceting  Co _.... 

Arlda  Energy  Martceting  Co 

Ledco  Inc 

Cedar  Gas  Co ~ 

Oryx  Gas  Martceling  Lid.,  Part 

Texas     Eastern     Transmission 

Corp. 

National  Steel  Corp 

SJR  Resources,  Inc 

Superior  Natural  Gas  Corp 

AquMa  Energy  Marttaling  Corp 

CarvAm  AtMOitMnis  Co.,  Inc ~. 

Panda  Resources,  Inc 

Enserch  Gas  Co » 

Channel  Industries  Gas  Co 

Amerada  Hess  Corp. 

Baltimore  Gas  A  Electric  Co 

Samedan  Oil  Corp_ 

Corpus  Christ!  Industrial  P/L  Co.. 

Hadson  Gas  Systems.  Inc 

Gasmari(,  Inc -.. 

Raintxw  Gas  Co 

Amerada  Hess  Corp 

Midcon  Kilartieting  Corp — 

U.S.  Steel  Group _« ~ 

U.S.  Steel  Group 

AquHa  Energy  Martceling  Corp — 

Ozart(  Pipeline  Co 

Northern  Natural  Gas  Co 

Natural  Gas  P/L  Co.  of  America... 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Corpus  Christ  Induslriai  P/L  Co ... 
Aroo  Natural  Gas  Mariwting.  Inc... 

MobH  Natural  Gas,  Inc..- ~ 

Williams  Gas  Mariceting  Co 

CWzene  Gas  Fuel  Co 

Northern  Indiana  Public  Service 

Co. 

El  Paso  Natural  Gas  Co 

Nature  Gas  P/L  Ca  of  America... 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Connecticut  Natural  Gas  Corp 

East  Ohio  Gas  Co 

TexaaOhio  Gas,  Inc 

BHP  Petroleum,  Inc ..................... 

Anthem  Energy  Co.»».«........».»»... 

Anthem  Energy  Co 

K  N  Gas  Martceling,  Inc 


Corp.). 
Corpua  Christ!  Industrial  P/L  Co- 

AUbama  Gas  Corp 

NGC  Transportation,  Itk  .........—.. 

Aqula  Energy  MartcaUng  Corp 

Artda  Energy  Martceling  Co 

Equitable  Resources  Martieting 

Co. 

ANR  Pipeline  Co 

Western  Natural  Gas  A  Trans. 

Corp. 

KPL  Gas  Services 

Wyoming  Interstate  Co..  Ltd 

Coastal  Gas  Martceting  Co — 

Wyoming  Interstate  Co.,  Ltd 

Universal  Resources  Corp 

Phillips  Petroleum  Ca 

East  Ohio  Gas  Co 


12-03-91 
12-03-41 
12-04-91 
12-04-91 
12-04-01 
12-04-01 

12-04-01 
12-04-01 
12-04-01 
12-04-01 
12-04-01 
12-04-01 
12-04-91 
12-04-01 
12-04-01 

12-04-01 
12-04-01 
12-04-01 
12-04-01 
12-04-01 
12-04-91 
12-04-91 
12-04-01 
12-04-91 
12-04-91 
12-04-01 
12-04-01 
12-05-01 
12-05-01 
12-05-01 
12-05-91 
12-05-91 
12-05-01 
12-05-91 
12-05-91 
12-05-01 
12-05-01 
12-05-01 
12-05-91 
12-05-01 
12-05-01 
12-05-91 
12-05-91 
12-05-91 
12-05-91 
12-06-91 

12-06-91 
12-06-01 
12-06-91 
12-06-91 
12-06-91 
12-06-91 
12-06-91 
12-06-01 
12-06-91 
12-06-91 
12-06-91 
12-06-91 

12-06-01 
12-06-91 
12-06-91 
12-06-01 
12-06-91 
12-06-91 

12-06-01 
12-06-91 

12-06-91 
12-06-91 
12-06-91 
12-06-01 
12-06-91 
12-06-01 
12-06-01 


Part  284 
subpart 


O-S 
G-S 
G-S 

B 
G-S 

B 

G-S 

B 

Q-S 

G-S 

6-S 

6-S 

6-S 

G-S 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

6-S 

B 

G-S 

B 

6-S 

B 

6-S 

6-S 

O-S 

G-S 

G-S 

G-S 

6-S 

6-S 

C 

C 

C 

C 

C 

B 

B 

B 

B 

6-S 

D 

C 

C 

C 

C 

B 

B 

G-S 

6-S 

6-S 

6-S 

6-S 

6-S 

B 

B 

B 

6-S 

6-S 

6-S 

6-S 
6-S 

B 

6 

6-S 

6 

G-S 

0-8 

B 


Esttmsitd 

fnttonHMi 

dally  , 

quMitity* 


1,600 

150.000 

40,000 

10,000 

1,310,000 

4,829 

20,000 
200 

50.000 
209,600 
209,600 
486,629 

116,747 
62,880 
20,000 

8,000 

10,000 

30,000 

100,000 

964 

20,000 

50.000 

500,000 

600,000 

250.000 

2.000,000 

286.000 

100,000 

100.000 

97,100 

10,000 

50,000 

10,000 

oaooo 

25,000 

75,000 

50,000 

50,000 

20,000 

5,840,000 

1,400,000 

100,000 

30,000 

5,000 

4,188 

5,000 

50.000 
10,000 
12.500 
12,500 
15,000 

3.000 
75,000 

5,500 
100,000 
100,000 

1,906 

2.000 

250,000 
425,000 
300,000 
10,000 
400,000 
100,000 

115,000 
800 

40,000 

30,000 
100AW 

40,000 
100,000 

30,000 
3,600 


Aff.  Y/N 


N 
N 
N 
N 
N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

Y 

N 

N 

N 

N 

N 

N 

N 

N 

N.' 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

Y 

N 

N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
V 
N 

N 
N 
N 
N 
Y 
N 

N 
N 

N 
N 
N 
N 
N 
N 
N 


Rale 


F 
N/A 


F/l 
F/l 
F/l 
F/i 


oonv 


11-01-01 
11-15-01 
11-06-01 
11-05-01 
11-07-91 
11-01-01 

11-04-01 
11-01-01 
11-04-81 
11-26-01 
11-10-01 
11-26-01 
11-10-01 
11-18-01 
11-01-01 

11-01-01 
11-21-01 
11-13-01 
11-06-01 
11-01-81 
11-01-01 
11-10-01 
11-05-01 
11-14-01 
11-06-01 
11-20-01 
11-06^1 
11-06-01 
11-05-01 
11-07-01 
11-06-01 
11-01-81 
10-01-01 
10-01-01 
11-01-01 
11-08-01 
11-09-01 
11-00-91 
11-0641 
11-00-01 
11-21-01 
11-06-01 
11-17-01 
11-05-01 
11-01-01 
10-11-01 

11-01-01 
11-00-91 
11-07-01 
11-07-91 
11-06-01 
11-10-01 
11-07-01 
11-01-01 
10^)1-01 
10-01-01 
11-05-01 
11-01-01 

11-06-01 
11-06-01 
11-06-01 
11-11-01 
10-20-01 
11-01-01 

11-10.01 
11-06-01 

12-01-01 
12-01-01 
12-01-01 
11-21-01 
12-01-01 
11-08-01 
11-16-01 


11-20-02 
03-14-02 


03-25-92 
03-18-02 
03-25-92 
03-00-92 
03-18-92 


Indaf. 


Indal. 
Indet. 


Indef. 


Indef. 

indef. 
Indef. 


08-31-92 
03-07-02 
03-31-02 
05-31-04 
05-31-04 
10-31-02 


indef. 

irxMi. 

04-01-02 


01-01-00 
01-01-09 


09-01-92 
00-01-01 
09-01-01 
03-31-92 
03-31-92 


Indef. 
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ST92-1152 
ST92-1!53 
ST92-1154 

ST92-1155 

8T9e-1156 

STB2-1157 

8TB2-11S8 

ST92-1159 

ST9S-1160 

ST92-r.61 
STB2-1164 

8702-1165 
ST«2-1166 
ST92-1167 

srgs-1168 

8TS2-1168 

STW-tl70 
ST920171 
ST9a-1i72 
ST>a-1173 

ST92-1174 
ST92-1175 
ST92-1176 
ST92-1177 
ST92-1178 
ST92-1179 
ST92-1180 
STf2-1181 
ST92-1182 
ST92-n83 

STB2-11S4 
STK-lieS 

ST92-1186 

ST92-1187 


Trv^spoflof/scffef 


ST92- 
ST92- 
ST92- 
ST92- 
ST92- 

8192- 
ST92- 
ST92- 
ST92- 
ST92- 
STB2- 
ST92- 
ST92- 
ST32- 
ST92- 
ST92- 
ST92- 
ST92- 
8132- 
ST92- 
ST92- 
ST92- 
ST92- 
STa2- 
8192- 
ST02 
ST92- 
8T92- 
ST82- 
STB2- 


1188 
1189 
1190 

119: 

114i; 

11S3 
1194 
1196 
1196 
1197 
119H 
1199 
1200 
1201 
1202 
1203 
12'J4 
1205 
1206 
1207 
12C8 
1209 
1210 
1211 
1212 
■1213 
■1214 
■1215 
1216 
1217 


I 


ANR  Pipeene  Co <_.- 

AMR  Pip«ltne  Co * 

ANR  Ptpeline  Co - 

T-jr*!ine  Gas  Co. ._ 

Texas     Eastern     Transmissico 

Cotp. 
Texas     Easlam     Tfarsmtssion 

Co^J. 
Tens     Eastern     Transmission 

Corp. 
T»«as     Eastern     Transmission 

Corp. 
Texas     Eastern     Transmission 

Corp. 

Nonhsm  Bcder  Pipeline  Co 

Nortnem  Natural  Gas  Go 

Norlftem  Natural  Ges  Co 

North«m  Natural  Gas  Go 

Nortf>em  Natural  Gas  Co _. 

Northern  Natural  Gas  Co - 

NotViem  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

El  Peso  Natural  Gas  Co _- 

Ozark  Gas  Transmission  Systam. 
Ozarli  Gas  Transrrisi'Xi  System. 

Ozarti  Gas  Transmissioo  System. 

ANR  Pipeline  Co 

Nonhem  Natjrai  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co __ 

Northern  Natural  Gas  Co 

Saa  Hobtp  Pipeline  Co 

Tennessee  Gas  PipeSne  Co 

Tennessee  Gas  Pipelne  Co — 

South  Georgia  Natural  Gas  Co.... 

South  Georgia  Natural  Gas  Co .... 
Southern  Natural  Gas  Co 

Texas     Eastern     Transmission 

Corp 
Texas     Eastern     Transmission 

Corp. 

Panhandle  Eastern  Pipe  Line  Co. 
Panhanijie  East-am  P^je  Line  Co. 

Louisiana  Resources  Co _ 

Ojjumbia  Gulf  Transmission  Co... 
Transcontinental  Gas  P/'L  Corp... 

Transcontinental  Gas  P/L  Corp... 

Vaiiey  Gas  Transmission,  Inc 

CeiN  Gas  Pipeline  Corp „ 

Tef>nessee  Gas  Pipeline  Co _. 

Natural  Gas  P/L  Co.  o4  America.. 
Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 

Panoia'Rusii  Gaoierers 

Natural  Gas  P/L  Co.  of  Amenca.. 
Natural  Gas  P/L  Co.  of  America.. 
Natjral  Gas  P/L  Co.  of  America  . 
Natural  Gas  P/L  Co.  of  Aroerioa.. 
Natural  Gas  P/L  Co.  of  America  . 
Natural  Gas  P/L  Co.  of  America  . 
Natural  Gas  P/L  Co.  of  America.. 
Na'ural  Gas  P/L  Ca  of  Arrwrica.. 
(Natural  Gas  P/L  Co.  of  America.. 
Rocky  Mountain  Natural  Gas  Co . 

Enogex  Ine _ _... 

Enogex  kw 

Northern  Natural  Gas  Co 

Norttiem  Natural  Gas  Co 

ANR  Pipeline  Co 

WHKston  Basin  Inter.  P/L  Co 

WHSston  Basin  Inter.  P/L  Co 


Recipient 


Texpar  Energy,  Inc _ 

Unigas  Energy,  Inc -.. 

Enron  Gas  Mai1(0ting,  Inc 

Texas     Eastern     Transmission 

Corp. 
Calcasieu        Gas        Gathering 

System. 
CUy  of  Lawrancetxirg 

City  of  Letjarwn 

FaB  Rwer  Gas  Co 


Ptioana  Oiverailled  Ventures, 
Inc. 

Was  Carta  Energy  MarKetir>g,  Inc 

Sioux  Center  Municipal  Natural 
Gas. 

City  of  Duiuth _ 

MiiK»est  Natural  Gas  Co 

Midwwst  Gas,  Div.  Iowa  Pub. 
Sar.  Co. 

n«slon  Municipal  Natural  Gas 
Oept 

lowa-niinois  Gas  and  Electric  Co. 

Rna  Oil  and  Chemical  Co ~. 

Exotw  Golden  T,  Inc 

Amoco  Energy  Trading  Corp 

Columbia  Gas  Oevetopmeni 
Corp. 

Associated  Natural  Gas,  Inc.- 

Ptiitadelphia  Gas  Works _.. 

Amoco  Energy  Trailina  Corp 

Cibola  Corp 

Corilinental  Natural  Gas,  knc 

Mklwest  Gas  Co _ 

Tejaa  Powei  Corp  .„ „ 

Energy  Development  Corp 

Santa  Fe  imernatio«\ai  Corp 

Municipal  Gas  Authority  of  Geor- 
gia 

Texican  Natural  Gas  Co._ _. 

Municipal  Gas  Authority  of  Geor- 

Canftal  tlilncis  Public  Service  Co. 
Yuma  Gas  Cotp,._ „ 


Ciczens  Gas  Fuel  Co 

Oty  of  Baintxidge 

Chevron  Chemical  Co 

O  4  R  Energy,  tnc 

Consolidated  Edison  Ca  of  NY, 
Inc. 

UGI  Corp 

Bishop  Pipeline  Corp.„ _ 

Natural  Gas  P/L  Co.  of  Amenca. 

Stellar  Gas  Co _ 

Tranaco  Energy  Marketing  Co 

RichardS'jn  Products  Co 

Enron  Gas  Marketing,  Inc 

Natural  Gas  P/L  Co.  of  Amenca.. 

Interstate  Power  Co 

Iowa  Southern  Utilities  Ca 

Midcon  Marketing  Corp „ , 

Northern  Illinois  Gas  Co 

Northern  ^linwis  Gas  Co_ _. 

Bail-Icon  Gla'is  Packaging  Corp.. 

Associated  Natural  Gas,  Inc 

Oty  of  Findlay 

Oty  of  Nashville _ 

Northwest  Pipeline  Cwp 

El  Paso  Natural  Gas  Co- 

Panhandle  Eastern  Pipeline  Co... 

City  of  Round  Lake _ 

Peoples  Natural  Gas  Co 

Norlfiem  Gas  Co ...... 

Warwl  Oil  &  Gas  Corp 

Pefro-Hunt  Corp _ 


Date  filed 


12-06-91 
12-06-91 
12-06-91 
12-06-91 

12-06-91 

12-06-91 

12-06-91 

12-06-91 

12-06-91 

12-06-91 
12-06-91 

12-06-91 
12-06-91 
12-06-91 

12-06-91 

12-06-91 
12-0»-91 
12-0»-91 
12-00-91 
1^-09-91 

12-09-91 
12-09-91 
12-09-«1 
12-00-01 
12-09-91 
12-0»-91 
12-09-91 
12-09-91 
12-0©-91 
12-09-91 

12-09-91 
12-09-91 

12-09-91 

12-09-91 

12-09-91 
12-09-91 
12-09-91 
12-09-91 
12-09-91 

12-09-91 
12-09-91 
12-10-91 
12-10-91 
12-10-91 
12-10-91 
12-10-91 
12-11-91 
12-11-91 
12-11-91 
12-11-91 
12-11-91 
12-11-91 
12-11-81 
12-11-91 
12-11-91 
12-11-91 
12-11-91 
12-11-91 
12-11-91 
12-11-91 
12-11-91 
12-12-91 
12-12-91 
12-12-91 


Part  284 

subpart 


6-S 
G-S 
6-S 
6 

G-S 

B 
B 
B 
&-S 

G-S 

B 

B 
B 
B 

B 

B 

G-S 

B 

G-S 

G-S 

6-S 

B 

6-S 

6-S 

6-S 

B 

6-S 

6-S 

6-S 

6-S 

G-S 
G-S 


6-S 

G-S 
G-S 
C 
G-S 

B 

B 

G-S 

C 

6-S 

G-S 

6-S 

B 

C 

B 

B 

G-S 

B 

B 

6-S 

6-S 

B 

B 

6-HT 

C 

C 

B 

B 

B 

6-S 

e-s 


Estimated 
maximum 

daily 
quantity' 


100.000 

50.000 

100.000 

150,000 

150.000 
19,750 
19.750 

£00,000 

10,000 

50.000 
40O 

3,000 

20,000 

1,000 

128 

50,000 

109,000 

10.300 

90,000 

25,000 

100.000 
250.000 

20,835 
100,000 

75,000 
300,000 

70.000 

15,000 
YOO.OOO 

19.116 

500 

9,856 

3,000 

25,000 

1.912 

364 

7,500 

80,000 

200.000 

48.000 

4.000 

10.000 

50.000 

50,000 

75.000 

150,000 

TO.COO 

5,000 

900 

35.000 

35.000 

25.000 

2,500 

930 

750 

500 

500 

15,000 

50.000 

250 

204,807 

250.000 

7.714 

t.OOO 


Aff.  Y/N 


Pale 

scnad- 

ule 


f 

f 

F 

F 

F- 

F 

F 

F 

F 

I 

M 
I 

F 

F 
f 
I 
f 


Date 
com- 
menced 


11-17-91 
11-14-91 
11-09-91 
11-01-91 

10-31-91 

10-02-91 

10-02-91 

10-04-91 

11-01-91 

11-01-91 
11-01-91 

11-01-91 
10-31-91 
11-01-91 

11-01-91 

11-01-91 
11-14-91 
11-14-91 
11-22-91 
11-22-91 

t1-1»-91 
11-07-91 
11-13-91 
11-13-91 
11-13-91 
11-09-91 
11-05-91 
11-08-91 
11-08-91 
12-01-91 

11-14-91 
12-01-91 

11-01-91 

11-01-91 

11-01-91 
11-01-91 
12-09-91 
11-16-01 
11-07-91 

11-05-91 
10-01-91 
12-01-91 
11-16-91 
11-12-91 
11-10-91 
11-03-91 
03-01-91 
03-01-91 
12-01-91 
11-15-91 
12-01-91 
12-01-91 
09-01-91 
12-01-91 
12-01-91 
12-01-91 
11-01-91 
10-26-91 
11-22-91 
11-14-91 
11-30-91 
11-13-91 
11-12-91 
11-13-91 


Projected 
termina- 
tion date 


Indaf. 
tndef. 
Indef. 
mdet. 

(ndof. 

Indel 

Nidal 

hidaf. 

Indef. 

Indef. 
Indef. 

03-31-92 

Indaf. 

03-31-92 

03-31-92 

10-31-02 
Indef. 
Indef. 
Indef. 
Indef. 

'  Indaf. 
Indef. 
Indef. 
Indef. 
mdef. 
Indef. 
Indef. 
mdef. 
Indef. 
12-31-05 

Indef. 
12-31-05 

Irxtef. 

Indef. 

Indef. 
Indef. 
Indef. 
tndef. 
Indef. 

tndef 
01-23-92 

Indef. 

Indef. 

mdef. 

mdef. 

Indef. 

Indef. 
11-30-96 
11-30-95 
03-15-92 
11-30-95 
11-30-95 
08-31-92 
02-28-92 
11-30-95 
02-28-97 

Indef. 


Indef. 

Indef. 

Indel. 

IndeL 
03-21-93 
10-17-93 
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Docket 


ST92-1218 
ST92-1219 
ST92-1220 
ST92-122V 
ST92-1222 
ST92-1223 
ST92-1224 
ST92-122S 
ST92-1226 
ST92-1227 
ST92-122e 
STa2-122S 
ST92-1230 
ST92-1231 
ST92-1232 
ST92-1233 
ST92-1234 
ST92-1235 
ST92-1236 
ST92- 

1237* 
ST92-1238 
ST92-1239 
ST92-1240 
ST92-1241 
ST92-1242 
ST92-1243 
ST92-1244 
ST92-1245 
ST92-1246 
ST92-1247 
ST92-1248 

ST92-1249 

ST92-1250 

ST92-12S1 

ST92-1252 

ST92-12S3 

ST92-1254 

ST92-1255 

ST92-1256 

ST92-1257 

ST92-12Se 

ST92-12S9 

ST92-1260 

ST92-1261 

ST92-1282 

ST92-1263 

8792-1264 

ST92-1265 

ST92-1266 

ST92-1267 

ST92-1268 

ST92-1269 

ST92-1270 

ST92-1271 

ST92-1272 

ST92-1273 

ST92-1274 

ST92-1275 

ST92-1276 

ST92-1277 

5792-1278 

ST92-1279 

ST92-1280 

ST92-1281 

ST92-12S2 

ST92-1283 

ST92-1284 

ST92-1285 

ST92-1286 

ST92-12S7 

ST92-1288 

ST92-12t9 

8792-1290 

ST92-1291 

ST92-1292 

ST92-1293 


Transporter/seller 


Williston  Basin  Intar.  P/L  Co 

Nofltiem  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Rorida  Gas  Transmission  Co 

Colorado  Interstata  Gas  Co 

Colorado  Interstata  Gas  Co 

Cokxado  Interstate  Gas  Co 

Colorado  Interstata  Gas  Co 

El  Paso  Natural  Gas  Co 

B  Paao  Natural  Gas  Co 

B  Paso  Natural  Gas  Co 

B  Paso  Natural  Gas  Co ~ 

Artcartsas  Oklahoma  Gas  Corp... 
Arkansas  Oklahoma  Gas  Corp... 
Arkansas  Oklahoma  Gas  Corp... 
Arkansas  Oklahoma  Gas  Corp.. 

Stingray  Pipeline  Co. -... 

Sttngray  Pipeline  Co -... 

Ncrthwwsl  Pipeline  Corp 

Transcontinental  Gas  P/L  Corp. 


Transcontinental  Gas  P/L  Coip 
Transcontinental  Gas  P/L  Coip.... 
Transcontinental  Gas  P/L  Corp.. 
Transcontinental  Gas  P/L  C«p.. 
Ozark  Gas  Transmission  System 
Texas  Gas  Transmission  Corp.... 
Texas  Gas  Transmisston  Corp.... 
Texas  Gas  Transmission  Corp.... 
Texas  Gas  Transmisston  Corp.... 
Texas  Gas  Transmission  Corp .... 
Norlhem  Natural  Gas  Co 


nacipiaot 


Amerada  Hess  Corp 

Western  Gas  ReaourcM,  Inc. 

Wisconsin  Gas  Co 

Caigill  Fertilizer,  tnc 

Coastal  Gas  Marketing  Co — 

Snyder  Oil  Corp 

Coastal  Chem,  Inc 

Texaco  Gas  Marketing,  Inc 

Cortoco  Inc 

Oty  of  Ignacio 

Qty  of  Socorro .; 

Westar  Transmission  Co 

Ozark  Gas  Transmission  System. 
Ozark  Gas  Transmission  System. 
Ozark  Gas  Transmission  System 
Ozark  Gas  Transmission  System. 

Nomeco  OH  and  Gas  Co 

Vesta  Energy  Co 

Mountain  Fuel  Supply  Co 

Apache  Marketing,  lnc...~ 


Northern  Natural  Gas  Co. 


United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

Umad  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

Mtesissippi  River  Trans.  Corp 
Transcontinental  Gas  P/L  Corp.... 

Arlda  Energy  Resources 

Artda  Energy  Resources 

CNG  Transmisskin  Corp 

CNG  Transmisskxi  Corp 

CNG  Transmission  Corp 

Oasis  PHe  Line  Co 

Oasis  Pile  Line  Co -. 

Oasis  Pile  Line  Co ~.... 

Oasis  PHe  Line  Co 

Oasis  PUe  Line  Co 

Oasis  PHe  Line  Co „~ 

Oasis  PHe  Line  Co 

Oasis  PHe  Line  Co ~ 

Oasis  Pile  Line  Co 

Cotorado  Interstate  Gas  Co 

Tennessee  Gas  Pipeline  Co-.~. 

Tennessee  Gas  Pipeline  Co 

Terwiessee  Gas  Pipeline  Co...-. 

Tennessee  Gas  Pipeline  Co 

WIKams  Natural  Gas  Co 

Transcontinental  Gas  P/L  Corp 

TrunkHne  Gas  Co 

Tninkfine  Gas  Co 

Tnjrtdine  Gas  Co 

Northern  Natural  Gas  Co 

Norlhem  Natural  Gas  Co 

Equltrans,  Inc ~ - 

DaM  Gas  Pipeline  Corp _.._. 

DaM  Gas  Pipeline  Corp 

ONQ  Transmisskin  Co 

B  Paao  Natural  Gas  Co .^ 

B  Paso  Natural  Gas  Co 

B  Paso  Natural  Gas  Co 

B  Paao  Natural  Gas  Co 

Valero  Transmission,  LP 

Valero  Transmission,  LP 

WMlston  Basin  Inter.  P/L  Co... 
WMMon  Basin  Inter.  P/L  Co... 


End-Users  Supply  System 

Transco  Energy  Marketing  Co 

Seagull  Marketing  Services,  Inc... 

(Republic  Refining,  Limltad 

Natural  Gas  P/L  Co.  of  America.. 

Bishop  Pipeline  Corp 

Access  Energy  Corp — . 

Illinois  Gas  Co -. 

Indiana  Gas  Co..  Inc 

Indiana  Gas  Co.,  tnc 

(Manning  Muracipal  Gas  Depart- 


Date  filed 


Boyd  Rosene  and  Associates, 
tnc. 

Entex -. 

SheM  Gas  Tradmg  Co -. 

Ijouisiana  Operating  Co..  Inc _. 

FMI  Hyi^ocaitwn  Co -. 

tiarcroa  Pigments,  Inc -. 

Baltimore  Gas  &  Electric  Co 

Usages  Pipeline  Co -. 

Associated  Natural  Gas,  Inc- 

Hadson  Gas  System,  tnc 

Aquila  Energy 

Graham  Energy  Marketing -. 

Northern  Natural  Gas,  Co — 

Natural  Gas  P/L  Ca  of  Amertea.. 
Natural  Gas  P/1,  Ca  of  America.. 

Transweatem  Pipeline  Co 

Transweatem  Pipeline  Co 

B  Paso  Natural  Gas  Co 

Transweatem  Pipelirw  Co — 

Northern  Natural  Gas.  Co 

Northern  Natural  Gas.  Co 

Coastal  Gas  Marketing  Co 

Gulf  Energy  Marketing  Co — 

CNG  Gas  Transmiaaion  Corp...... 

UnHed  Texas  TransmisaMXi  Co .... 

Destoto  Pipeline  Co..  Inc 

Rarjgeline  Corp _ 

.  Brooklyn  Union  Gas  Co. 

Polaris  Pipeline  Corp 

Coastal  Gas  Markating.Co 

Bishop  Pipeline  Corp 

Peoples  (tatural  Gas  Co 

hwra  Electric  Light  &  PonMr  Co .. 

Energy  Sales  Co 

United  Gas  Pipeline  Co 

Northern  Natural  Gaa  Co 

Northern  Natural  Gaa  Co 

Mobil  Natural  Gaa.  Inc 

Oty  of  Lordstxjrg 

Oty  of  Safford 

Oty  of  Mountalnalr._ 

El  Paso  Natural  Gas  Pipeline-.... 

United  Gas  Pipe  Une  Co 

Koch  HydrocartXMi  Co —..——..- 
Koch  HydrocartxMi  Co 


12 

12- 

12- 

12- 

12- 

12. 

12 

12- 

12- 

12 

12 

12 

12 

12- 

12- 

12- 

12 

12 

12- 

12 

12- 

12 

12- 

12- 

12- 

12- 

12- 

12- 

12- 

12- 

12 

12- 

12- 

12- 

12- 

12- 

12 

12 

12- 

12- 

12- 

12- 

12- 

12- 

12- 

12- 

12- 

12- 

12- 

12- 

12 

12 

12 

12 

12 

12- 

12- 

12- 

12- 

12- 

12 

12- 

12- 

12- 

12 

12- 

12 

12- 

12- 

12- 

12- 

12-' 

12 

12 

12 

12 


2-91 
2-91 
2-91 
2-91 
2-91 
2-91 
2-91 
2-91 
2-91 
2-91 
2-91 
2-91 
1-91 
-91 
-91 
1-91 
2-91 
2-91 
2-91 
2-91 

2-91 
2-91 
2-91 
2-91 
3-91 
3-91 
3-91 
3-91 
3-91 
3-91 
3-91 


Part  264 
subpart 


6-S 
G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

Q-S 

G-S 

B 

G-HT 

G-HT 

G-HT 

G-HT 

G-S 

G-S 

G-S 

G-S 

B 

B 

B 

G-S 

G 

G-S 

G-S 

B 

G-S 

G-S 

B 


Estimalad 

maximum 

daily  . 


3-91     G-S 


3-91 
3-81 
3-91 
3-91 
3-91 
3-91 
13-91 
3-91 
3-91 

3-ei 

3-91 
3-61 
3-91 
3-91 
3-91 
3-91 
3-91 
3-91 
3-91 
3-91 
6-91 
6-91 
6-91 
6-91 
6-91 
6-91 
6-91 
6-91 
6-91 
6-91 
6-91 
6-91 
6-91 
7-91 
7-91 
7-91 
7-91 
7-91 
7-81 
7-81 
7-81 
7-91 
7-91 
7-91 


G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

G-S 

G-S 

G-S 

G-S 

C 

C 

C 

C 

C 

C 

C 

C 

C 

G-S 

G-S 

B 

B 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

B 

B 

G-S 

C 

C 

C 

G-S 

G-S 

Q-S 

G-S 

C 

C 

G-S 

G-S 


15,000 

40.000 

3.000 

765 

50.000 

30,000 

14,000 

300 

51,500 

648 

Z158 

1,545 

150 

200 

ia882 

1,550 

4.000 

21.344 

60,000 

300,000 

274,500 
250,000 
150.000 

5.000 

100,000 

255 

100,000 

5,184 
15,000 

5.000 

5.000 

30.000 

75,000 

209.600 

10,480 

1,500 

1,850 

975.000 

8,000 

150,000 

50,000 

100,000 

100.000 

100,000 

100,000 

10,000 

150,000 

100/XXI 

100.000 

7,300 

50,000 

50,000 

25,000 

310XXX) 

3,600 

aoxxw 

1.400 

1,500 

900XX)0 

30jaoo 

100,000 

50.000 

1.900 

7.298 

10,121 

10.000 

5/XIO 

75j000 

200.000 

3,613 

2.306 

385 

6,000 

15.000 

i7aioo 

183.365 


Aff.  Y/N 


Data 

OOff^ 


11-15-81 
11-20-81 
11-18-81 
11-16-81 
11-11-81 
11-18-81 
08-01-81 
11-15-81 
11-26-81 
11-27-81 
11-27-81 
11-24-81 
11-01-81 
12-01-81 
12-01-81 
12-05-81 
12-01-81 
12-01-81 
11-26-81 
12-30-81 

01-01-81 
11-06-81 
11-25-81 
11-14-81 
11-11-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-04-81 
11-16-81 

11-15-01 

11-20-81 
12-02-81 
11-20-81 
11-20-81 
11-21-91 
06-20-00 
08-01-81 
10-01-91 
11-06-91 
11-08-91 
11-06-01 
02-01-91 
10-01-81 
10-18-91 
10-24-91 
01-01-81 
01-01-81 
08-01-01 
12-23-81 
10-12-81 
12-41-91 
11-28-91 
12-01-81 
11-05-81 
1I-0I-81 
11-15-81 
08-t8-«7 
12-02-91 
12-01-81 
12-83-81 
11-21-91 
12-01-91 
12-01-81 
12-01-81 
12-04-91 
fl-23-91 
12-01-81 
12-05-81 
12-01-81 
12-01-81 
12-01-81 
12-81-81 
12-13-91 
12-13-91 


bondate 


03-07-92 
11-1S 


Indaf. 


06-31-85 

Indef 
Indef. 


Indef. 
Indef. 


Indef 


12-01-82 


02-28-82' 
02-29-82 


03-19-92 
03-31-82 
03-19-92 
03-18-82 
Indef. 


Indef. 


08-30-82 


08-30-82 


05-O1-83 

09-30-92 
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Docket 
Na' 


Transporter/seller 


Recipient 


Date  filed 


Part  284 
sut)part 


Estimated 
maximum 

daily 
quantity* 


Aft.  Y/N 


Rate 
sched- 
ule 


Date 
com- 
menced 


Projected 
termina- 
tion date 


ST92-1294 
ST92-1295 
ST92-1296 
ST92-1297 

ST92-1298 
ST92-1299 
ST92-1300 

ST92-1301 
ST92-1302 
ST92-1303 
ST92-1304 
ST92-1305 
ST92-1306 
ST92-1307 
ST92-1308 
ST92-1309 
ST92-1310 
ST92-1311 
ST92-1312 
ST92-1313 

ST92-1314 
ST92-1315 
ST92-t3t6 
ST92-1317 
ST92-t318 
8792-1319 

ST92-1320 
ST92-1321 
ST92-1322 
ST92-1323 
ST92-1324 
ST92-1325 

ST92-1326 

ST92-1327 

ST92-1328 

ST92-1329 

ST92-1330 

ST92-1331 

STB2-1332 

ST92-1333 

ST92-1334 

ST92-1335 

ST92-1336 
ST92-1337 
ST92-1338 
ST92-1339 

STa2-1340 
ST92-1341 
ST92-1342 

ST92-1343 
5192-1344 
ST82-1345 
8T92-1346 
8T92-1347 
ST92-1348 
8792-1349 

ST92-13SO 

ST92-13S1 

ST9''-1352 


TrunitNne  Gas  Co 

Trunldine  Gas  Co ^. 

TnjnKline  Gas  Co 

Nortttem  Natural  Gas  Co.. 

Northern  Natural  Gas  Co.. 
Northern  Natural  Gas  Co.. 
Norttiem  Natural  Gas  Co.. 


Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Tennessee  Gas  Pipeline  Co 

Viiung  Gas  Traramissaon  Co 

Transcontinental  Gas  P/L  Corp.. 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp... 

Wyoming  Interstate  Ca.  Ltd 

Wyoming  Interstate  Ca.  Ltd 

Wyoming  Interstate  Ca,  Ltd 

Panhandto  Eastern  Pipe  Line  Co. 

Texas  Gas  Transmission  Corp 

Tennessee  Gas  Pipeline  Co 


Tennessee  Gas  Pipeline  Co 

ONG  Transmissaon  Co. 

ONG  Transmission  Co 

ONG  Transmission  Co. 

ONG  Transmission  Co. 

Columbia     Gas     Transmission 

Corp. 
Columbia     Gas     Transmission 

Corp. 
Colunibia     Qaa     Transmission 

Corp. 
Columbia     Gas     Transmission 

Corp. 
Colunibia     Gas     Transmission 

Corp. 
Columbia     Gas     Transmission 

Corp. 
Colunibia     Gas     Transmission 

Corp. 
Colunibia     Gas     Transmission 

Corp. 
Cokjmbia     Gas     Transmission 

Corp. 
Columbia     Gas     Transmission 

Corp. 
Columbia     Gas     Transmission 

Corp. 

Lone  Star  Gas  Co 

nea  mw  ripewie 

Ozart(  Qas  Transmission  System. 
Ozart(  Qaa  Transmission  System. 

Ozark  Gas  Transmission  System. 

Viking  Gas  Transmission  Co 

Midnrestem   Gas   Transmission 

Ca 

Norttwn  Natural  Gas  Co 

NorltMm  Nalurtf  Gas  Co 

NoniMm  Natural  Gaa  Co 

Norlham  Natural  Gas  Co 

Northam  Nature  Qas  Co 

Northern  Natural  Gas  Co 

Columbia     Gas     Transmission 

Corp. 
Cokaiibia     Qas     Traramission 

Corp. 
Cokanbia     Gas     Transmission 

Corp. 
East  Tennessee  Natural  Gas  Co. 


City  of  Hamilton 

Unocal  Exploration  Corp 

TPC  Pipeline,  Inc 

Western  Gas   Market  (U.S.A.), 

Ltd. 

City  of  DuJuth 

City  of  Two  Hartjors 

Northern    States    Power   Co.— 

Wise. 

Northern  States  Power  Co 

Great  Plains  Natural  Gas  Co 

City  of  Duhjth 

Norttiem  Minnesota  Utilities 

Somco  Energy  Services,  Inc 

Catex  Energy,  Inc 

Vicloria  Gas  Corp „ 

Atlanta  Gas  Light  Co ; 

Transco  Energy  Marketing  Co 

Access  Energy  Corp 

Afco  Oil  and  Gas  Co ~ 

Arco  OM  and  Gas  Co 

Commonwealth     Gas     PipeNne 

Corp. 

Northern  Illinois  Gas  Co 

Peoples  Natural  Gas  Co 

Northern  Illinois  Gas  Co 

Tenaska  Marketir>g  Ventures 

Western  Kentucky  Gas  Co 

Consolidated  Fuel  GS  Supply, 

Inc. 

Tenngasco  Corp 

ANR  Pipeline  Co 

Williams  Natural  Gas  Co 

Ozark  Pipelirie  Co 

ANR  Pipeline  Co 

Northeast    Ohio    Natural    Gas 

Corp. 
Suburban  Natural  Gas  Co 


Commonwealth    Gas    Services, 

Inc 
Cokjmbia  Gas  of  Maryland,  Inc.... 


Interstate  Gas  Supply,  Inc 

Public  ServKe  Electric  &  Gas  Co. 

O  4  R  Energy,  Irtc 

Gas  Transport,  Inc 


Southern      Tier     Transmission 

Corp. 
Stand  Energy  Corp 


Columbia  Gas  of  Kentucky,  Inc.. 


El  Paso  Natural  Gas  Co 

KN  Energy,  Inc 

Enserch  Gas  Co 

Arkansas    Electric   Cooperative 
Corp. 

O  4  R  Energy,  Inc 

Iowa  Public  Servwe  Co ._ 

Northern  Illinois  Gas  Co 


Elf  Expkxatnn,  Inc 

Wisconsin  Gas  Co 

WiscoTttin  Power  4  Light  Co.. 

Alliance  Natural  Gas,  Inc 

Arkia  Energy  Marketing  Co 

Great  Plains  Natural  Gas  Co.. 
Honda  of  Amenca  Mgf.,  Inc.... 


Access  Energy  Corp.. 
Access  Energy  Corp.. 
Polaris  Pipeline  Corp . 


12-17-91 
12-17-91 
12-17-91 
12-17-91 

12-17-91 
12-17-91 
12-17-91 

12-17-91 
12-17-91 
12-17-91 
12-17-91 
12-17-91 
12-17-91 
12-17-91 
12-17-91 
12-17-91 
12-17-91 
12-17-91 
12-17-91 
12-19-91 

12-18-91 
12-18-91 
12-18-91 
12-18-91 
12-18-91 
12-18-91 

12-18-91 
12-18-91 
12-18-91 
12-18-91 
12-18-91 
12-18-91 

12-18-91 

12-18-91 

12-18-91 

12-18-91 

12-18-91 

12-18-91 

12-18-91 

12-18-91 

12-18-91 

12-18-91 

12-19-91 
12-19-91 
12-19-91 
12-19-91 

12-19-91 
12-19-91 
12-19-91 

12-19-91 
12-19-91 
12-19-91 
12-19-91 
12-19-91 
12-19-91 
12-19-91 

12-19-91 

12-19-91 

12-20-91 


G-S 
G-S 

B 
G-S 

B 
B 
B 

B 

B 

B 

8 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

B 

B 

B 

B 

B 

B 

Q-S 

B 

G-S 

G-S 

C 

C 

C 

C 

B 

B 

B 

G-S 

G-S 

G-S 

6-8 

G-8 

G-8 

G-S 

B 

C 
C 

6-S 
6-S 

G-S 

B 
B 

G-8 

B 

B 

G-S 

G-S 

B 

6-8 

G-8 

6-S 

6-S 


15,210 

20,000 

100,000 

200,000 

1,000 

250 

10,000 

26,465 

3,200 

2.000 

2,000 

50,000 

102,600 

110,000 

420.000 

500,000 

180,000 

600.000 

600,000 

10,000 

30,000 
100.000 

40,000 

250.000 

6,750 

100,000 

10,100 
20,000 
20,000 
25,000 
10,000 
100 

1,464 
43.000 

3,500 

5,000 

12.500 

236 

50,000 

5,000 

90 

14,190 

100,000 

175,000 

50,000 

16,560 

50,000 

950 

7,800 

88,457 
2,300 
1,000 

30,000 
130,000 

15,000 
2.500 

53 

194 

50,000 


F/l 
F'l 

F/l 

F 
F 


11-27-91 
11-01-91 
12-01-91 
12-01-91 

12-01-91 
12-01-91 
12-01-91 

12-01-91 
12-01-91 
12-01-91 
12-01-91 
11-20-91 
12-01-91 
11-13-91 
09-12-90 
11-14-91 
11-21-91 
05-04-89 
05-04-89 
04-03-89 

12-01-91 
12-01-91 
12-01-91 
11-16-91 
12-06-91 
11-24-91 

12-01-91 
12-01-01 
11-28-91 
12-03-91 
12-01-91 
12-01-91 

12-01-91 

12-02-91 

12-01-01 

12-10-91 

12-03-91 

12-02-91 

12-01-91 

12-10-91 

12-01-91 

12-01-91 

11-20-91 
11-23-91 
12-06-91 
12-04-91 

12-05-91 
11-25-91 
12-01-91 

12-01-91 
12-03-91 
12-03-91 
12-05-91 
12-01-91 
11-25-91 
12-01-91 

12-12-91 

12-12-91 

12-01-91 


11-01-98 
02-29-92 

Indef. 

Indef. 

03-01-92 
04-15-92 
03-31-92 

02-29-92 
02-29-92 
03-31-92 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
10-09-90 

Indef. 
Indef. 
indef. 
Indef. 
Indef. 
Indef. 

12-01-92 


mdef. 
Indef. 


03-31-92 
03-31-92 

Indef. 
02-29-92 

mdef. 
11-01-11 

Indef. 

Indef. 

Indef. 

03-31-92 

02-29-92 

Indef. 
Indef. 
Indef. 
Indef. 

Indef. 
03-31-92 
01-01-93 

Indef. 
Indef. 
Indef. 
Indef. 
Indef. 
Indef. 
03-31-92 

Indef. 

3-31-92 

Indef. 


UMI 
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Ooohet 
No.' 


Transportor/selteT 


Date  filed 


Part2B4 
subpart 


EstHnatod 
fnaxinium 

daily 
quantity* 


Afi.  r/w 


adliad- 


Date 
conv 


liondate 


ST92-1353 
ST92-1354 
ST92-1355 
ST92-1356 
ST92-1357 

ST92-1358 
ST92-1359 
ST92-1360 
ST92-1361 
ST92-1362 
ST92-1363 
ST92-1364 
ST92-1365 
ST92-1366 
ST92-1367 
ST92-1368 
ST92-1369 
ST92-1370 
ST92-1371 
ST92-1372 
ST92-1373 
ST92-1374 

ST92-1375 
ST92-1378 
ST92-1377 
ST92-1378 
ST92-1379 
ST92-1380 
ST92-1381 
ST92-1382 
ST92-1383 
ST92-1384 

ST92-1385 
ST92-1386 
ST92-1387 
ST92-1388 
ST92-13S9 
ST92-1390 


ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
STB2- 
ST92- 
ST92- 
ST92- 


1391 
1392 
1393 
1394 
1395 
1396 
1397 
1396 
1399 
1400 
1401 
1402 
1403 
1404 
1405 
1406 
1407 
1406 
1409 
1410 
1411 
1412 
1413 
1414 
1415 
1416 
1417 
141B 
1419 
1420 
1421 


East  Tennessee  Natural  Gas  Co . 
East  Tennessee  Natural  Gas  Co . 
East  Tennessee  Natural  Gas  Co . 
East  Tennessee  Natural  Gas  Co 
East  Tennessee  Natural  Gas  Co 


East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 

East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 
East  Tennessee 


Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 

Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 


Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 

Gas  Co. 

Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co. 
Gas  Co 
Gas  Co. 
Gas  Co 
Gas  Co. 


ST92-1422 
ST92-1423 
ST92-1424 

ST92-1425 


Questar  Pipeline  Co 

Questar  Pipeline  Co :... 

Questar  Pipeline  Co 

Oueslar  Pipeline  Co 

Questar  Pipeline  Co 

Natural  Gas  P/L  Co.  of  America.. 

Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 

Equitrans,  Inc 

EquitfBns,  Inc _ 

Equitrans,  Inc 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

Transcontinental  Gas  P/L  Corp.. 
Transcontinental  Gas  P/L  Corp.. 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp ... 
Transcontinental  Gas  P/L  Corp.. 
Transcontinental  Gas  P/L  Corp.. 
Transcontinental  Gas  P/L  Corp... 

Viking  Gas  Transmission  Co 

Vicing  Gas  Transmission  Co 

Tcanaoontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Qas  P/L  Corp.. 
Tranaoontinental  Gas  P/L  Corp.. 
Transcontinental  Qas  P/L  Corp.. 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp.. 
IMdwrestem  Gas  Transmission 
Co. 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  PifMline  Co 


Tennessee  Gas  Pipeline  Co.. 


Coastal  IMariteting  Co 

Knoxville  Utilities  Boanl 

Tenngasco  Corp _ 

A.E.  Staley  Manufactijring  Co 

City  of  Loudon-Loudon  Ulttties 

Gas. 

Woodward  Martcettng,  Inc 

United  Cities  Gas  Co 

UCG  Energy  Corp 

Manvilie  Sales  Corp 

Oryx  Gas  Martteting  LP. 

Heath  Petra  Resources,  Inc 

Atianta  Gas  Ligfit  Co 

Powell-Clincti  Ulirtty  District 

Ctnttanooga  Gas  Co 

Coroco  Inc 

Coming  Inc t : 

Entrade  Corp  ....>...,.»... ■ 

City  of  Etowah 

Gulf  Cmio  Corp 

Kogas,  Inc 

•Middle  Tennessee  UHlly  District.. 
Petroleum      Source      Systems 

Group,  Inc. 

Texaco  Gas  Mariieting.  Inc 

Vslsicol  Chemical  Corp 

Centran  Corp ..._ - 

Sonat  Mariteting  Go 

Southern  Gas  Co 

Ucar  Cartxxi  Co ,  Inc.. 

NGC  Transportation,  Inc ._ 

Phillips  Petroleum  Co.- 

KimtMll  Resources,  Inc 

Petroleum   Source  A   Syslams 

Group. 

Amoco  Production  Co 

City  Utilities  of  Springfieid 

Texaco  Gas  Marfceling,  mc 

CNG  Producing  Co 

Nephi  City  Corp....! _ 

Northern  Indiana  Pubfc  Service 

Co. 

Peoples  Gas  Light  A  Coke  Co 

Interstate  Povver  Co _ 

Vesta  Energy  Co __„.. 

Utrade  Gas  Co 

Torch  Energy  Marlwling,  Inc 

North  Shore  Gas  Co 

Pan-Alberta  Gas  (U.S.)  Inc 

North  Shore  Gas  Co... 

Entrade  Corp 

Texas-Ohio  Gas,  Inc 

CNG  Trading  Co 

Highland  Energy  Corp - 

Artda  Energy  Martieting  Co 

NGC  Transportation,  Inc 

Fort  Hill  Natural  Gas  Authority 

Pennsylvania  Gas  &  Water  Co 

Arco  Oil  ar)d  Gas  Co ~ 

South  Jersey  Gas  Co - ~... 

City  of  Buford ~ — 

Atlanta  Gas  Light  Co ~ 

PhHa^lphia  Electric  Co. - 

Northern  States  Power  Co~ -.. 

City  of  Perham _ 

Philadelphia  Gas  Wortts 

City  of  Monroe 

City  of  Lexington 

UGI  Corp 

United  Cities  Gas  Go 

North  Carolina  Gas  Senrice 

Piedmont  Nabjral  Gas  Co 

Northern  Ir>d4ana  Put>lic  Service 

Co. 
Was  Cana  Energy  Marttating,  Inc 

JMC  Fuel  Services,  Inc 

Northern  Irtdiarw  Pul)lc  Servica 

Co. 
Valley  Gas  Co „ ~. 


12-20-91 
12-20-91 
12-20-91 
12-20-91 
12-20-91 

12-20-91 

12-20-81 

12-20-91 

12-20-01 

12-20-01 

12-20-91 

12-20-9 

12-20-9 

12-20-9 

12-20-9 

12-20-9 

12-20-91 

12-20-9 

12-20-9 

12-20-9 

12-20-9 

12-20-9 

12-20-9 

12-20-9 

12-20-9 

12-20-9 

12-20-9 

12-20-9 

12-20-9 

12-20-9 

12-20-81 

12-20-9 

12-20-8 
12-20-8 
12-20-9 
12-20^ 
12-20-9 
12-20-8 

12-20-9 

12-20-9 

12-20-8 

12-20-91 

12-20-81 

12-20-9 

12-20-8 

12-20-8 

12-20-8 

12-20-81 

12-20-8 

12-20-8 

12-20-8 

12-20-8 

12-20-8 

12-20-8 

12-20-8 

12-20-8 

12-20-8 

12-20-8 

12-20-9 

12-20-9 

12-20-9 

12-20-9 

12-20-B 

12-20-8 

12-20-8 

12-20-8 

12-20-8 

12-20-01 

12-20-8 

12-20-8 

12-20-81 
12-20-81 

12-20-81 


G-S 
G-S 
G-S 
G-S 
G-S 

G-S 
G-S 
G-S 
G-S 
Q-S 
G-S 
G-S 
G-S 
G-S 
6-S 
6-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G^ 
G-S 
-G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

B 

G-S 

G-S 

B 
B 

G-S 

B 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

8 

B 

B 

B 

B 

B 

B 

B- 

B 

G-S 
G-S 

B 

B 


200,000 

150,000 

400,000 

5,464 

6300 

28,280 

127,000 

75.268 

4,000 

200,000 

3,500 

200.000 

15,000 

45,000 

25,000 

1.400 

500.000 

10,367 

25,000 

200,000 

250.000 

4,000 

100,000 

3,000 

250.000 

100,000 

12,000 

7,650 

500,000 

50,000 

25,000 

4,000 

80,000 

10,000 

1,000 

8,000 

760 

28,700 

15,000 

2,000 

15,000 

40,000 

3,000 

8,283 

5,098 

20,000 

101,206 

30,362 

50.604 

27.851 

208,600 

157,200 

873,200 

3,300 

420,000 

2,800 

300 

4,500 

4,400 

117,300 

383 

1.800 

200 

300 

1,300 

200 

200 

5.800 

131,630 

22,500 

1,000 
131,861 

1,000 


N 
N 
N 
N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 
N 
N 
N 

N 
N 
N 
Y 
H 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 


12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 

12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-01-91 
12-01-91 
12-01-91 
12-01-91 
12-01-91 
12-01-91 
12-01-01 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-01-91 
12-01-91 

12-01-91 
12-01-81 
12-01-91 
12-01-91 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 

11-10-81 
10-30-81 
12-14-81 
12-01-81 
12-17-81 
12-01-81 

12-01-81 
12-01-81 
12-01-91 
12-01-81 
12-03-91 
12-01-81 
12-01-81 
12-01-81 
11-20-91 
11-16-81 
11-01-81 
11-20-81 
12-06-81 
12-06-81 
12-01-81 
12-01-81 
05-04-69 
12-01-91 
12-03-91 
12-03-91 
12-01-81 
11-06-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 

12-01-81 
12-01-81 
12-01-81 

12-01-81 


Indaf. 
Indef. 
Indef 
Indef 
Indef. 

Indef. 
Indef. 
Indef. 
Indef. 
Indef. 
Indef. 
Indef. 


Indef. 


Indef. 
Indef. 
Indef. 
Indef 
Indef. 
Indef 

Indef. 
Indef 
Indaf. 
Indef. 
Indef. 
Indef. 
Indef. 
Indef. 
Indaf. 
Indef. 

11-09-82 
04-30-92 
07-31-96 
02-28-82 
11-30-11 
11-30-85 

11-30-85 
11-30-86 
03-31-82 
01-31-82 
02-29-92 
11-30-82 
03-31-82 
11-30-85 


Indaf. 
03-18-82 
04-04-82 
04-04-82 
03-31-05 
07-31-01 

Indel. 
07-31-11 
07-31-01 
10-31-08 
07-31-06 


11-01-82 
07-31-11 
07-31-01 
07-31-06 
07-31-01 
07-31-01 
03-31-05 
07-31-11 
11-01-00 

01-01-82 
04-01-02 
11-01-00 

12-31-81 
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Oock«< 
No.' 


ST92-1426 
ST92-1427 
ST92-142e 
ST92-U29 
ST92-1430 
ST92-1431 
ST92-1432 
ST92-1433 
ST92-1434 
ST92-1435 
ST92-1436 
ST92-1437 
ST92-1438 
ST92-1439 
ST92-1440 
ST92-1441 
ST92-1442 
8192-1443 
ST92-1444 
ST92-1445 
ST92-1448 
ST92-1447 
ST92-1448 
ST92-1449 
ST92-1450 
ST92-1451 
ST92-1452 
ST92-1453 
ST92-1454 
ST92-1455 
ST92-14S6 
ST92-1457 
ST92-1458 
ST92-1459 
ST92-14«) 
ST92-1461 
ST92-1462 
ST92-1463 
ST92-1464 
ST92-1465 
ST92-1466 
ST92-1467 

ST92-1468 
ST92-l'4fi9 
ST92-1470 
ST92-1471 
ST92-1472 
ST92-1473 
ST92-1474 
ST92-1475 
ST92-147e 
ST92-1477 
ST92-1478 
ST92-1479 
ST92-1480 
ST92-1481 
ST92-1482 
ST92-1483 
ST92-14S4 
ST92-1485 
ST92-1488 
ST92-1487 
ST92-1488 
5792-1489 
ST92-1490 

ST92-1491 
ST92-1492 
ST92-1493 
ST92-1494 
ST92-149S 
ST92-1498 

ST92-1497 
5792-1496 
ST92-1499 
5T92-1S00 
ST92-1501 


Transportar/seUar 


Tefinessee  Gaa  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

FlorWa  Gas  Trarainssion  Co 

FIcftda  Gas  Transmisston  Co 

Northern  Natural  Gas  Co 

Norttiem  Natural  Gas  Co 

Nortttem  Natural  Gas  Co 

Norttiem  Natural  Gas  Co 

Norttwm  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Lone  Star  Gas  Co - 

Delhi  Gas  Pipeline  Corp 

Natural  Gas  P/L  Co.  of  America. 
Natural  Gas  P/L  Co.  of  America. 
Natural  Gas  P/L  Co.  of  America. 
Natural  Gas  P/L  Co.  of  America. 
Natural  Gas  P/L  Co  of  America. 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  PIpelina  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

ANR  Pipeline  Co - 

ANB  Pipeine  Co 

ANR  Pipeine  Co 

ANR  Pipeline  Co 

ANR  PipeKne  Co 

Enogex  Inc ...~ ......»~ 

Enogex  Inc 

Enogex  Inc 

Montana  Power  Co 

Montana  Power  Co _ 

Southoaitam  Natural  Gas  Co 

Sonet  Intraslate-Aiabama  Inc 

Transolt.  Inc 

Traneok,  hic _ 

Norttiem  Natural  Gas  Co 

Norttwm  Natural  Gas  Co 

Trarawestem  Pipeline  Co 


Transwestem  Pipeline  Co 

Transwestem  Pipeline  Co 

Transwestem  Pipeline  Co 

Transwestem  Pipeline  Co 

Transwostom  Pipeline  Co 

National  Fuel  Gas  Supply  Corp.... 
National  Fuel  Gas  Supply  Corp.... 
Transcontinental  Gas  P/L  Corp ... 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp... 
Transcontinental  Gas  P/L  Corp... 
Transcontineni^  Gas  P/L  Corp.. 
Tranacontinantal  Gas  P/L  Corp... 
Panhandto  Eastern  Pipe  Line  Co. 
Panhandto  Eastern  Pipe  Line  Co. 
Panhandte  Easlem  Pipe  Line  Co. 
Panhandto  Eastern  Pipe  Line  Co. 
Panhandto  Easlem  Pipe  Line  Co. 
Panhandto  Eastern  Pipe  Line  Co. 
Panhandto  Eaatam  Pipe  Line  Co. 
Houston  Pipe  Line  Co  .> ~. 


Houston  Pipe  Line  Co . 
Houston  Pipe  Line  Co . 
Houston  Pipe  Line  Co . 
Houston  Pipe  Una  Co . 
Houston  Pipe  Line  Co . 
Houston  Pipe  Line  Co . 


Houston  Pipe  Line  Co .. 
Houston  Pipe  Urw  Co .. 
Houston  Pipe  Line  Co.. 
Houston  Pipe  Line  Co . 
Houston  Piiw  Line  Co . 


Recipient 


Tenngasco  Corp 

Boston  Gas  Co 

National  Fuel  Gas  Supply  Corp.... 

Florida  Gas  UfiWy 

Escambia  Partners,  Ltd 

Texaco  Gas  Marketing,  Inc 

Gas  Energy  Development  Co 

Wiscortsin  Power  and  Light  Co .... 

Anadarko  Tradlr»g  Co 

K  N  Energy,  trx; 

Wisconsin  Power  and  Ligtit  Co.... 

El  Paso  Natural  Gas  Co ~... 

K  N  Energy,  Inc „ 

Midcon  Martceting  Corp. 

Midcon  Marketing  Corp 

Midcon  Marketing  Corp 

Aquila  Energy  Marketing  Corp 

Iowa  Electric  Light  ft  Power  Co ... 

/^moco  Energy  Trading  Corp 

Equitrans,  Inc 

National  Fuel  Gas  Supply  Corp.... 

NGC  Transportation.  Inc 

Mississippi  Valley  Gas  Co 

Access  Energy  Corp 

Colonial  Gas  Co 

Access  Energy  Corp 

Seagull  Marketing  Sennces,  Inc... 

Cokinos  Natural  Gas  Co 

Triumph  Gas  Marketing  Co 

Nortt)em  Slates  Power  Co.  Wise. 

Northern  Natural  Gas  Co 

ANR  Pipeline  Co „ 

Phillips  Gas  Pipeline  Co 

Colorado  Interstate  Gas  Co.- 

Colorado  Interstate  Gas  Co 

Te)(as  Eastern  Transmission 

Tennessee  Gas  Pipeline  Co 

Arkia  Energy  Resources  Co 

Riverside  Pipeline  Co „ 

Peoples  Natural  Gas  Co 

Peoples  Natural  Gas  Co 

Northern    Canadian    Marketing 
Corp. 

Gasmark,  Inc 

Enron  Gas  Marketing,  Inc 

Continental  Natural  Gas,  Co 

NGC  Trartsportation,  Inc 

Ctievron  USA.,  Inc 

NGC  Transportation.  Inc 

NGC  Transfxxtation,  Inc... 

Stellar  Gas  Co 

United  Texas  Transmission  Co .... 

Dow  Pipeline  Co 

Baltimore  Gas  and  Electric  Co 

Phriadelphia  Electric  Co ....» 

United  Texas  Transmission  Co .... 

City  of  Greenwood 

City  of  Shelby 
EH  Liny  and  Co. 
Angas,lnc 


Louis  Dreyfus  Energy  Corp 

Westem  Gas  Proc«nors.  Ltd 

Amga8,lnc 

Central  Illinois  Public  Service  Co. 

Vesta  Energy  Co 

Texas     Eastern     Transmission 

Corp. 

Seagull  Interstate  Corp 

Btocfc  Mamn  PipeKne  Co 

Natural  Gas  P/L  Co.  o(  America.. 

Unitod  Gas  Pipe  Line  Co 

Tranacontinantal  Gas  P/L  Corp... 
Texas     Easlem     Transmission 

Corp. 
Natural  Gas  P/L  Co.  of  America.. 

DImCW  Marm  UpONnV  \JO 

Northern  Natural  Gas  Co 

SeaguM  Interstato  Corp 

Tennessee  Gas  Pipeline  Co 


Oatefitod 


2-20-9 

2-20-9 

2-20-9 

2-20-9 

2-20-9 

2-20-9 

2-20-9 

2-20-9 

2-20-9 

2-20-9 

2-20-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-91 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-2a-9 

2-23-9 

2-23-9 

2-23-9 

2-23-9 

2-23-« 

2-23-9 

2-23-9 

2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 

2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 

2-23-9 
2-23-9 
2-23-9 
2-23-9 
2-23-9 


Part  284 
subpart 


G-S 

B 

B 

G-S 

G-S 

G-S 

G-S 

8 

G-S 

G 

B 

C 

C 

G-S 

6-S 

G-S 

6-S 

G-S 

G-S 

Q 

Q 

G-S 

B 

G-S 

B 

6-S 

6-S 

6-S 

6-S 

B8 

C 

C 

C 

G-HT 

6-HT 

6=HT 

C 

C 

C 

B 

B 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

6-S 

B 

B 

B 

B 

B 

B 

B 

B 

6-S 

6-S 

6-S 

6-S 

6-S 

B 

6-S 

C 

C 
C 
C 
C 
C 

c 

C 
C 
C 

c 

C 


Estimated 
maximum 

daily 
quantity* 


1,000.000 

8,600 

3,200 

34,465 

4,000 

50,000 

50,000 

54 

50,000 

310 

1.500 

5.000 

65.000 

200.000 

50.000 

100.000 

50.000 

5.000 

3.000 

40.00 

9.363 

30.000 

100,000 

500,000 

6,000 

150,000 

35.000 

1.000 

50.000 

7,271 

75,000 

50,000 

150,000 

10,000 

15.000 

40,000 

1,000 

50,000 

15,000 

7,500 

23,500 

100.000 

100,000 

500,000 

15,000 

500.000 

100,000 

16,500 

12,500 

100.000 

100,000 

80.000 

20.000 

40.000 

100,000 

100 

200 

3,000 

200 

100,000 

20,000 

130 

20.000 

110.000 

60.000 

100.000 
100.000 
100.000 
100.000 
100.000 
100.000 

30.000 
100.000 
100.000 
100.000 
100,000 


Aff.  V/N 


Rate 

sched- 

uto 


Date 

com- 

merKed 


11-22-91 
12-01-91 
12-01-91 
12-01-91 
11-21-91 
12-02-91 
12-01-91 
12-02-91 
12-04-91 
12-01-91 
12-02-91 
08-01-91 
11-23-91 
12-01-91 
12-01-91 
12-01-91 
11-01-91 
09-01-91 
12-01-91 
12-01-91 
12-01-91 
12-01-91 
11-23-91 
12-01-91 
12-01-91 
11-23-91 
11-22-91 
11-18-91 
11-21-91 
11-2&-91 
11-01-91 
12-01-91 
12-01-91 
12-01-91 
12-01-91 
11-22-91 
12-03-91 
11-21-91 
12-01-91 
12-01-91 
12-01-91 
12-06-91 

12-05-91 
12-05-91 
12-01-91 
12-05-91 
11-23-91 
12-01-91 
12-01-91 
12-06-91 
12-01-91 
12-02-91 
12-06-91 
01-10-91 
12-05-91 
12-04-91 
12-01-91 
12-01-91 
12-01-91 
12-03-91 
12-05-91 
12-01-91 
12-03-91 
12-01-91 
10-23-91 

08-08-91 
11-01-91 
11-01-91 
11-05-91 
11-07-91 
09-03-91 

11-01-91 
09-01-91 
10-25-91 
10-01-91 
0»-19-91 


Projected 
termma- 
tkjndate 


Indef. 
12-31-91 
10-30-92 

Indef. 

Indef. 

Indef. 

Indef. 
03-31-92 

Indef. 

Indef. 
03-31-92 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
11-30-91 
08-30-96 
04-01-92 

Indef. 
03-31-92 
12-01-92 

Indef. 

Indef. 
12-31-91 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
10-31-92 
11-30-92 
11-22-92 

Indef. 

mdef. 

Indef. 
11-30-92 
02-29-92 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
03-30-92 
03-30-92 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
07-31-06 
07-31-06 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 


Indef. 
Indef. 
Indef. 
Indef. 

Indef. 


Indef. 
Indef. 
Indef. 
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Docket 
No.' 


Transporter/seder 


Recipient 


Part  284 

■UbpMt 


nuidniuni 
quwilily' 


A«.  Y/N 


ootn* 


ST92-1502 
8792-1503 
ST92-1504 
ST92-1S05 
ST92-1506 
ST92-1507 
ST92-1508 
ST92-1S09 

ST92-1510 
ST92-1511 
ST92-1512 
ST92-1513 
ST92-1514 
ST92-1515 
ST92-1516 
ST92-1517 

ST92-1S18 
ST92-1519 
ST92-1520 
ST92-1521 
ST92-1522 
ST92-1523 
ST92-1524 
ST92-152S 
ST92-1526 

ST92-1527 
ST92-1528 
ST92-1S29 
ST92-1530 
ST92-1531 
ST92-1532 
ST92-1S33 
ST92-1534 
ST92-1535 
ST92-1536 
ST92-1537 

ST92-1538 
ST92-1539 
ST92-1540 
ST92-1541 
ST92-1542 

ST92-1543 
ST92-1544 
ST92-1545 
ST92-1546 

ST92-1547 
ST92-154a 
ST92-1S49 

ST92-1650 
ST92-1551 
ST92-1552 
ST92-1S53 
ST92-1554 
ST92-155S 
ST92-1556 
ST92-1557 


ST92- 
ST92- 
ST92- 
3792- 
ST92- 
ST92 
ST92- 
ST92- 
ST92- 
ST92 
ST92- 
ST92- 
8192- 
ST92 
ST92- 


-1558 
-1559 
-1560 
■1561 
■1562 
-1563 
-1564 
1565 
-1566 
-1567 
-1568 
-1560 
-1570 
-1571 
-1572 


Houston  Pipe 
Houston  Pipe 
Houston  Pipe 
Houston  Pipe 
Houston  Pipe 
Houston  Pipe 
Houston  Pipe 
Houston  Pipe 


UneCo. 
UneCo. 
Line  Co. 
UneCo. 
Line  Co. 
UneCo. 
UneCo. 
UneCo. 


Houston  Pipe  Une  Co 

Houston  PiJM  Une  Co 

Houston  Pipe  Une  Co 

ONQ  Transmission  Co 

ONG  Transmission  Co 

ONG  Transmission  Co 

Questar  Pipeline  Co 

Tennessee  Gas  Pipeline  Co.. 

Tennessee  Gas  Pipeline  Co.. 
Viking  Gas  Transmission  Co.. 

CNG  Transmissk)n  Corp 

CNQ  Tran8missk>n  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 


CNQ  Trartsmisskin 
CNG  Transmisskm 
CNG  Transmisskxt 
CNQ  Transmission 
CNG  Transmission 
CNG  Transmission 
CNG  Transmission 
CNG  Transmisaton 

Erx>geK  lnc_~... .. 

vvMwon  oasm  inter. 
WMSion  tsasvi  inter. 


Corp. 
Corp. 
Corp. 
Corp. 
Corp. 
Corp. 
Corp. 
Corp. 


.  P/LCo.. 
.  P/LCo.. 


Panhandto  Eastern  Pipe  UneCo. 
Panhandto  Eastern  Pipe  Une  Co. 
Panhandto  Eastern  Pipe  Une  Co. 
Panhandto  Eastern  Pipe  Une  Co. 
Panhandto  Eastern  Pipe  Une  Co. 

Natural  Gas  P/L  Co.  of  Amertea.. 
Natural  Gas  P/L  Co.  of  Amerk:a.. 
Natural  Gas  P/L  Co.  of  Amerk».. 
Natural  Gas  P/L  Co.  of  Amertea.. 

Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  Amerfc:a.. 
Natural  Gas  P/L  Co.  of  America.. 

Natural  Gas  P/L  Co.  of  Amertoa.. 

Houston  Pipe  Line  Co 

Houston  Pipe  Line  Co .~ 

Houston  Pipe  Line  Co 

Houston  Pipe  Une  Co 

Houston  Pipe  Line  Co 

Houston  Pipe  Lirte  Co 

Houston  Pipe  Une  Co 


Houston  Pipe  Line  Co 

Houston  Pipe  Line  Co 

Houston  Pipe  Une  Co 

Houston  Pipe  Line  Co 

Red  River  Pipeline  Co 

ArMa  Energy  Resources 

Tnmkline  Gas  Co 

Tnjnkline  Gas  Co ..... 

TrunMine  Gas  Co 

Natural  Gas  P/L  Co.  of  Amertoa. 
Natural  Gas  P/L  Co.  of  Amertoa.. 
Natural  Gas  P/L  Co.  of  Amertea.. 
Natural  Gas  P/L  Co.  of  Amertoa.. 
Natural  Gas  P/L  Co.  of  Amartea.. 
Natural  Gas  P/L  Co.  of  Amertoa.. 


United  Gas  Pipe  Une  Co 

f^atural  Gas  P/L  Co  of  Amertca... 

Black  IMarlin  Pipeiine  Co 

Northern  Natural  Gas  Co..- 

Transcontinental  Gas  P/L  Corp... 

Northern  Natural  Gas  Co -..- 

Sabine  Pipeline  Co 

Texas     Eastern     Transmisaton 

Corp. 

United  Gas  Pipe  Line  Co 

Natural  Gas  P/L  Co.  of  America.. 

Tennessee  Gas  Pipeline  Co 

Caprock  Pipeline  Co 

ANR  Pipeline  Co - 

Northern  Natural  Qas  Co 

Grand  Valley  Gas  Co 

Was  Cana  Energy  Market  (U.S.) 

Inc. 

Citizens  Gas  Supply  Corp — 

ANR  Pipeline  Co 

American  Central  Qas  Co 

Energy  Mariieting  Exchange 

O  4  R  Energy,  Inc 

Niagara  kilahaiwk  Power  Corp 

Indeck-OsiMgo  LP 

Kamine/Beaioorp  Carthage  LP.... 
Meridian  Marketing  and  Trans. 

Corp. 

W.R.  Grace  S  Co 

Riwr  Gas  Co 

North  Penn  Gas  Co 


Hope  Gas  Inc _. 

American  Central  Gas  Co 

Coming  Natural  Qas  Co 

American  Central  Qas  Co 

Natural  Gas  P/L  Co.  of  America.. 

Western  Gas  Resources.  Inc 

PrairieiafKls   Energy   Marketirfg, 

Inc. 

Aquito  Energy  Martceting  Corp 

Atsey  Refractories  Co 

Quantum  Chemical  Corp „ 

NQC  Transportation  Inc. 

Northern  Indiana  Public  Service 

Co. 
Uniftod  Natural  Gas  Group,  LP.... 

ArcadtonCorp. „ 

SeaguM  ktarketing  Services,  Inc.. 
Wisconsin  Southern  Gas  Co., 

Inc. 

MMcon  Marfcetihg  Corp 

Arfcia  Energy  Marketing  Co 

Unkm  Carbide  Industrial  Gases 

Inc. 

ArcadtonCorp 

El  Paao  Natural  Gas  Co 

Transwestem  Pipeline  Co 

Sabine  Pipeline  Co 

Transcontinental  Gas  P/L  Corp... 

TnjnkMne  Gas  Co 

United  Qas  Pipe  Line  Co 

Texas     Eastern     Transmisston 

Corp. 

Ftorida  Qas  Transmisston  Co 

Northern  Natural  Qas  Co 

Tenneeeee  Gas  Pipeline  Co 

Natural  Gas  P/L  Co.  of  Amertea.. 

El  Paso  ftatural  Qas  Co 

Ladede  Qas  Co 

Eagto  ftatural  Qas  Co 

Unocal  Expkxation  Corp 

Vesto  Energy  Co 

MUoon  Mariieting  Corp 

Phillips  66  Natural  Qas  Co 

Enserch  Qas  Co 

Exxon  Ca.  U.S> !.!.!IZ 

Transco  Energy  DAarfceting  Co..... 


12-23-9 
12-23-9 
12-23-8 
12-23-0 
12-23-0 
12-2S-0 
12-23-9 
12-23-9 

12-23-9 
12-23-9 
12-23-9 
12-24-9 
12-24-9 
12-24-9 
12-24-9 
12-24-9 

12-24-9 
12-24-9 
12-28^ 
12-28-9 
12-26-9 
12-26-9 
12-28-9 
12-26-9 
12-28-9 

12-28-9 
12-28-8 
12-28-9 
12-28-9 
12-28-9 
12-28-9 
12-28-0 
12-28-9 
12-28-8 
12-284 
12-28-9 

12-28-9 
12-26-9 
12-28-9 
12-28-9 
12-28-9 

12-26-9 
12-26-9 
12-28-8 
12-26-« 

12-28-0 
12-26-9 
12-28-9 

12-28-9 
12-28-9 
12-26-9 
12-28-9 
12-28-9 
12-26-0 
12-28-9 
12-28-9 

12-28-0 
12-28-9 
12-26-0 
12-28-0 
12-28-0 
12-28-0 
12-27-0 
12-27-0 
12-27-0 
12-30-0 
12-30-0 
12-30-0 
12-30-0 
12-30-0 
12-30-0 


C 
C 
C 
C 
C 
C 
C 
C 

C 
C 
C 
C 

c 
c 

Q-S 
Q-S 

G-S 

B 

Q-S 

G-S 

G-S 

B 

Q-S 

Q-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

G-S 

G-S 

G-S 
G-S 
G-S 
6-S 
Q-S 

Q-S 
Q-S 
G-S 

B 

Q-S 
G-S 
G-S 

G-S 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

Q-S 

Q-S 


100.000 
50.000 

100.000 
50.000 
50.000 
50.000 
50.000 

100.000 

100.000 

100,000 

100,000 

150,000 

100.000 

50.000 

30.000 

1,500 

3,200.000 

106,044 

75,000 

10,000 

100,000 

35,000 

1^ooo 

14,200 
1.800 

6,000 
25.000 
25,000 
25,000 
25,000 
75.000 
25,000 
75,000 
50,000 
261,525 
117,500 

100,000 
385 

5,000 

200,000 

30,000 

100,000 
1.000 

200,000 
5,342 

300,000 

10,000 

^000 

16,000 
350,000 
350,000 
350,000 
350.000 
350,000 
350,000 
350,000 

350.000 

350.000 

350,000 

350,000 

50.000 

100,000 

20,000 

70,000 

1,200 

50.000 

30.000 

30,000 

100,000 

50,000 

10,000 


09-05-91 
1043-91 
10-15-91 
09-02-91 
08-28-01 
09-25-01 
09-01-01 
09-01-01 

10-10-91 
10-01-91 
11-01-01 
12-01-01 
11-13-91 
12-04-01 
11-13-01 
12-09-91 

12-01-91 
12-01-91 
10-18-91 
11-27-91 
12-0»-91 
12-01-01 
12-08-01 
12-01-01 
10-22-01 

10-11-01 
10-18-01 
10-18-91 
10-18-01 
10-18-01 
10-18-91 
10-16-01 
10-1841 
11-30-01 
12-00-01 
11-27-01 

12-01-01 
12-01-01 
12-01-01 
12-01-01 
12-01-01 

12-01-91 
12-01-01 
12-01-01 
12-01-01 

12-01-01 
11-01-01 
10-01-01 

12-01-01 
01-01-01 
01-01-01 
01-01-01 
01-01-01 
01-01-01 
01-01-01 
01-01-01 

01-01-01 
01-01-01 
01-01-01 
01-01-01 
11-28-01 
12-01-01 
12-03-01 
12-01-01 
12-01-01 
12-01-01 
12-01-01 
12-01-01 
12-06-01 
12-01-01 
12-03-01 


11-12-02 
04-01-02 


10-31-00 
02-15-02 
03-26-02 
04-01-02 


04-04-02 
03-30-02 
02-19-02 

02-08-02 
02-15-02 
02-15-02 
02-1  S-«2 
02-15-82 
02-15-02 
02-1  fr42 
02-15-02 


08-91-03 
10-14-02 


01-01-02 
01-01-02 


12-31-06 
11-30-05 


05-31-97 
09-30-93 

12-31-05 


12-31-91 
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Dockat 
No.' 


ST92-1573 
ST«2-1574 
ST82-1575 
ST«2-157e 
ST92-1577 
ST92-1578 
ST92-1579 
ST92-1SaO 

ST92-1Sfl1 
ST92-1582 
ST92-1583 
ST92-1584 
ST92-1535 
ST92-1586 
ST92-1587 
ST92-1588 
ST92-1589 

ST92-1590 
ST92-1591 


ST92- 
ST92 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92. 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 
ST92- 


-1592 
■1593 
'1594 
'1595 
1596 
1597 
1596 
1599 
1600 
1601 
1602 
1603 
1604 
1605 
1606 
1607 
1608 


ST92-1609 
ST92-1610 
ST92-1611 
ST92-1612 
ST92-1613 
ST92-1614 
ST92-1615 
ST92-1616 
ST92-1617 
ST92-1618 
ST92-1619 
ST92-1620 
ST92-1621 

ST92-1622 
ST92-1623 
ST92-1624 
ST92-1625 

STg2-1626 
ST92-1627 
ST92-1628 


Traniporier/aeder 


NXural  Gas  P/L  Co.  o«  America. 
NatunI  Gas  P/L  Co.  of  America. 

Valero  Trwismtssion,  LP 

VMIMon  Basm  Inter.  P/L  Co 

WiWston  Basin  Inter.  P/L  Co_.. 

WBilston  Basif^  Inter.  P/L  Co 

Valero  Transmtssion.  LP 

ANR  Plpetow  Co— - _ 

ANR  Pipeline  Co f 

ANH  Pipeline  Co \ 

ANR  Pipeline  Co... 
ANR  Pipeline  Co 
ANR  Pipeline  Co 
ANR  Pipeline  Co 
ANR  PtpeKne  Co  .^ 
ANR  Pipeline  Co. 
/VNR  Pipeline  Co.. 


zp: 


Columt)ia  GuH  Transmission  Co.. 
Columbia  Gulf  Transmission  Co.. 

Colurr.b4a  Gulf  Transmission  Co.. 

Enogex  Inc 

Enogex  Inc _ 

Pacific  Gas  TransmissiOA  Co 

Northern  Border  Pipelirte  Co 

Pacific  Gas  Transmission  Co 

Pacific  Gas  Transmission  Co 

Pacific  Gas  Transmission  Co 

PaciTic  Gas  Transmission  Co 

Vitdng  Gas  Transmission  Co 

VMng  Gas  Transmission  Co 

National  Fuel  Gas  Ost  Corp  Co. 

Mississippi  River  Trans.  Corp. 

TrunMne  Gas  Co 

TrrjnWIrw  Gas  Co 

TrunMne  Gas  Co 

WiWams  Natural  Gas 


Recipient 


Aidcon  Marketing  Corp.. 
CHyof  Frohna.. 


Date  filed 


Part  284 
subpart 


WiOiams  Natural  Gas  Coi 

WMiams  Natural  Gas  Co 

mwams  Natural  Gas  Co 

WiKama  Natural  Gaa  Co 

WMams  Natural  Gas  Co 

Tennessee  Gas  Pipeline  Co 

Iroquis  Gas  Trans.  System,  LP.. 
Iroquis  Gas  Trans.  System,  LP.. 
Iroquis  Gas  Trans.  System,  LP.. 
troquis  Gas  Trans.  System,  LP.. 
Iroquis  Gas  Trans  System,  LP.. 
Iroquis  Gas  Trans.  System,  LP„ 
Iroquis  Gas  Trars.  System,  LP_ 

Iroquis  Gas  Trans.  System,  LP.. 
Iroquis  Gas  Trans.  System,  LP.. 
Iroquis  Gas  Trans.  System,  LP." 
Iroquis  Gas  Trans.  System,  LP.. 

Iroquis  Gas  Trans.  System,  LP.. 
Iroquis  Gas  Trans.  System,  LP.. 
Iroqws  Gas  Trans.  System,  LP.. 


El  Paso  Natural  Gas  Co.. 

Enon  Corp _ 

Koch  Hydrocartxjn  Co 

Koch  Hydrocarton  Co.. 

Transwestem  Pipeline  Co 

West   Tennessee   Pubtc   UliWy 
Diet 

Pefro  Source  Gas  Ventures 

Coastal  Gas  Marketing  Co 

Public  Service  Electric  &  Gaa  Co. 

Northern iltiTKXS  Gas  Co 

Ohio  Gas  Co 

Aquila  Gas  Processing  Corp„ 

East  Ohio  Gas  Co...; 

Aquita  Gas  Processing  Corp 

Northern  Indiana  Public  Service 
Co. 

Hadson  Gas  Systems,  hv: 

Honda  of  America  Manufactur- 
ing, Inc. 

Enmark  Gas  Corp 

El  Paso  Natural  Gas  Co 

Aikla  Energy  Resources 

Eastex  Gas  Transmission  Co 

Petrorep  (Canada)  L«d.._ 

Southern  California  Gas  Co 

American  Natural  Gas  Co..  Ltd .... 

Trigen  Resources 

IGI  Resources,  Inc 

Great  Plains  Natural  Gas  Co 

Peoples  Natural  Gas  Co 

Tennessee  Gas  Pipeline  Co 

National  Steel  Corp 

aty  of  Hamilton 

Ariila  Energy  Marlceting  Co 

Vesta  Energy  Co .._ 

Brock  Gas  Systems  ft  Equip- 
ment 

Energy  Dynamics,  Inc 

EMC  Gas  Transmission  Ca 

Rangeline  Corp 

AG  Processing.  Inc 

Vesta  Energy  Co 

G8smari(.  Inc „ 

Citizens  Gas  Supply  Corp 

Niagara  Mohawk  Power  Corp 

Hadson  Gas  Systems,  Inc 

Boston  Gas  Co 

Canstates  Petroleum  Mariteting.... 

NGC  Transportation,  Inc _ , 

New  York  State  Elect  ft  Gas 
Corp. 

Santanna  Natural  Gas  Corp 

Alfresco  Rttsfield.  LP 

Colonial  Gas  Co _ „ 

Western  Gas  Mariteting  U.SA, 
Ltd. 

Tews-Ohio  Gas.  Inc „.... 

CNG  Transmission  Corp ._ _._. 

JMC  Fuel  Services,  Inc 


12-30-81 
12-30-81 
12-^0-91 
12-30-91 
12-30-91 
12-30-91 
12-30-91 
12-30-91 

12-30-91 
12-30-91 
12-30-91 
12-30-91 
12-30-91 
12-30-91 
12-30-91 
12-30-91 
12-30-91 

12-30-91 
12-30-91 

12-30-91 
12-^0-91 
12-30-91 
12-30-91 
12-30-81 
12-31-91 
12-31-91 
12-31-91 
12-31-91 
12-31-91 
12-31-91 
12-31-91 
12-31-91 
12-31-91 
12-31-81 
12-31-81 
12-31-81 

12-31-81 
12-31-91 
12-31-91 
12-31-91 
12-31-91 
12-31-91 

12-31r91 

12-31-91 
12-31-91 
12-31-91 
12-31-91 
12-31-91 
12-31-91 

12-31-91 
12-31-81 
12-31-81 
12-31-81 

12-31-91 
12-31-91 
12-31-91 


G-S 

B 

C 

G-S 

G-S 

G-S 

C 

B 

G-S 

B 

B 

B 

B 

6-S 

B 

G-S 

B 

G-S 
G-S 

G-S 

C 

C 

B 

G-S 

B 

G-S 

6-S 

G-S 

B 

B 

C 

Q-S 

G-S 

G-S 

G-S 

G 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

6-S 

B 

G-S 

6-S 

8 

G-S 
G-S 
B 
6-S 

G-S 

6 

G-S 


Esfimatad 
maximum 

daHy 
quantity' 


Aff.  Y/M 


Rata 
sched- 
ule 


Date 
com- 
menced 


Proiected 

termiria- 
tiondate 


10,000 

75 

10.000 

310 

227 

2.131 

20,000 

1,700 

5.000 
150.000 
12.BS0 
50.000 
30.000 
50,000 
71.602 
50,000 
150.000 

121,500 
4,500 

50.000 

100.000 

10.000 

103.520 

25,000 

156,310 

103.520 

158,310 

276,379 

2,200 

1.800 

Z500 

7,500 

2OJ0O0 

50,000 

30.000 

600 

1.500 
500 

3,180 

600 

8.488 

10,000 

576.000 

35.000 

6,500 

4,500 

576,000 

576.000 

6.000 

300,000 

250,000 

4,000 

576.000 

60,000 

60,000 

1,000 


Y 
N 
N 
Y 
Y 
Y 
N 
N 

N 
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Y 

N 
N 
N 
N 
N 

N 
N 

N 
N 
N 
N 
Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 
Y 

N 
Y 
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12-01-91 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-01-01 
12-01-81 

12-03-81 
12-04-91 
12-05-91 
12-01-91. 
12-01-91 
12-01-91 
12-01-91 
12-01-91 
12-05-91 

12-04-91 
12-01-91 

12-02-91 
12-01-91 
12-01-91 
01-01-90 
11-30-91 
06-01-88 
12-11-81 
12-01-81 
12-06-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-04-61 
12-03-81 
12-04-81 
12-01-81 

12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-02-81 
12-01-81 
12-01-81 
12-01-81 
12-01-81 
12-17-81 
12-01-91 
12-01-81 

12-11-81 
12-11-81 
12-01-81 
12-01-81 

12-11-81 
12-01-81 
12-01-81 


02-29-92 
11-30-85 

Indef. 
02-28-82 
03-31-92 
02-28-92 

Indef. 

nxiei. 

Indef. 
Indef. 
moBi. 
hndef. 
Ir>def. 
Indef. 
Indef. 
Indef. 
indef. 


Indef. 

Indef. 

Indef. 
08-23-90 
11-30-93 
09-27-90 
12-31-92 
06-01-92 
11-01-96 
03-31-92 
02-2»-92 
11-30-91 
12-2»-92 

Indef. 

Indef. 

Indef. 
03-^1-92 

03-01-92 


04-01-92 


03-01-92 
Indef. 
10-31-92 
10-31-92 
03-31-92 
10-31-92 
10-31-92 
10-31-92 
10-31-82 

10-31-82 
10-31-82 
10-31-92 
10-31-82 

10-31-92 
01-31-92 
03-31-82 


•NWica  of  transactions  does  not  constitute  a  detentiination  that  filings  comply  with  comirtsston  regulations  In  accordance  w«h  order  no.  436  (final  rule  and  notice 
requesting.aupplemental  commena.  50  FR  42.372,  10/10/85). 

•  Estwnaled  maxinium  daily  volumes  Includes  volumes  reported  by  the  filng  company  in  mmblu,  mcf  and  dt 
Transportation  servtce  converted  from  authority  under  18  C.F.R.  secten  284.106,  subpart  B,  to  authority  under  18  C.F.R.  section  284.223(fM1),  subpart  G-S. 


[FR  Doc;  92-2061  Filed  1-28-92:  ft45  am) 
I  COM  •717-«t4l 


[Decktt  N«M.  Ct8«-M8-00S,  tt  ML] 

Western  Gas  Marketing  Inc^  et  aL; 
Natural  Gas  Certiflcate  FHings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Western  Gas  Marketing  In& 

[Docket  Na  CI8fr-048-OO5] 
January  16. 1992. 

Take  notice  that  on  December  31, 
1991,  Western  Gas  Marketing  Inc. 
(WMG)  of  11  Greenway  Plaza,  suite 
1120,  Houston,  Texas  77046.  filed  an 
application  pursuant  to  sections  4  and  7 


of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission]  regulations  thereunder  to 
amend  the  blanket  limited-term 
certificate  with  pregranted 
abandonment  previously  issued  to 
Western  Gas  Marketing  USA  Limited 
(Western  Gas  USA)  in  Docket  No.  CI88- 
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648-003  for  a  term  expiring  March  31, 
1991,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

WGM  requests  extension  for  an 
imlimited  term  or,  in  the  alternative,  for 
a  one  year  period.  WGM  also  requests 
that  the  Commission  amend  the 
certificate  to  reflect  Western  Gas  USA's 
name  change  to  Western  Gas  Marketing 
Inc. 

Comment  date:  February  5, 1992,  in 
accordance  with  Standard  Paragraph ) 
at  the  end  of  this  notice. 

2.  Amoco  Production  Co 

[Docket  no.  0192-16-000] 
January  16, 1992. 

Take  notice  that  on  December  5, 1991, 
Amoco  Production  Company  (Amoco)  of 
P.O.  Box  3092.  Houston,  Texas  77253, 
filed  an  application  pursuant  to  section 
7(b]  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Conmiission)  regulations 
thereunder  for  authorization  and 
permission  to  abandon  permanently  a 
natural  gas  compressor  facility  located 
in  Calcasieu  Parish,  Louisiana,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

The  Commiasion  by  order  of  April  24, 
1981,  in  docket  No.  CI81-47-000,  issued 
a  certificate  authorizing  Amoco  to 
construct  and  operate  the  subject 
compression  facility  for  the  purpose  of 
delivering  gas  to  Florida  Gas 
Transmission  Company  (FGT)  in  partial 
satisfaction  of  its  warranty  obligation  to 
FGT  under  its  FERC  Gas  Rate  Schedule 
No.  439  and  related  certiHcate  in  Docket 
No.  CI65-584.  The  source  of  the  gas  was 
South  Timbalier  Block  158  and  Ship 
Shoal  Block  292.  The  gas  was  delivered 
onshore  to  FGT  by  Trunkline  Gas 
Company  for  the  account  of  Amoco. 
Amoco  states  that  its  warranty 
obligations  have  been  satisfied  and 
compression  is  no  longer  necessary. 

Coment  date:  February  7, 1992,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

3.  Masspower 

[Docket  No.  CI92-20-000] 
January  16, 1992. 

Take  notice  that  on  December  31, 
1991,  MASSPOWER  of  One  Bowdoin 
Square,  Boston.  Massachusetts  02114, 
filed  an  application  pursuant  to  sections 
4  and  7  of  the  Natural  Gas  Act  (NGA) 
and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 


abandonment  authorizing  sales  for 
resale  in  interstate  commerce  of  natural 
gas  subject  to  the  Commission's  NGA 
jurisdiction,  including  imported  gas, 
without  rate  restrictions,  all  as  more 
fully  set  forth  in  the  apphcation  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Comment  date:  February  5, 1992,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

4.  Destec  Gas  Services,  In& 

[Docket  No.  092-21-000] 
January  16, 1992. 

Take  notice  that  on  January  3. 1992, 
Destec  Gas  Services,  Inc.  (Destec)  of 
P.O.  Box  4411,  Houston,  Texas  77042- 
4411,  filed  an  application  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
(NGA)  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereimder  for  an  unlimited- 
term  blanket  certificate  with  pregranted 
abandonment  authorizing  sales  for 
resale  in  interstate  commerce  of  natural 
gas  subject  to  the  Commission's  NGA 
jurisdiction,  imported  natural  gas, 
liquefied  natural  gas,  gas  purchased 
under  any  existing  or  subsequently 
approved  pipeline  blanket  certificate 
authorizing  intemiptible  sales  for  resale 
of  surplus  system  supply  gas  and  gas 
purchased  fix)m  non-first  sellers  such  as 
interstate  pipelines,  intrastate  pipelines 
and  local  distribution  companies, 
without  rate  restrictions,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Comment  date:  February  5, 1992,  in 
accordance  with  Standard  Paragraph ) 
at  the  end  of  this  notice. 

5.  Algonquin  Gas  Transmission  Co. 

[Docket  No.  CP92-305-000] 
January  16, 1992. 

Take  notice  that  on  January  16, 1992, 
Algonquin  Gas  Transmission  Company 
(A^onquin),  1284  Soldiers  Field  Road. 
Boston,  Massachusetts  02135,  filed  in 
Docket  No.  CP92-305-000  a  request 
pursuant  to  5S  157.205  and  157.211  of  die 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  a  sales  tap  to  provide  for 
the  delivery  of  natural  gas  to  Dartmouth 
Power  Associates  (Dartmouth  Power), 
an  end-user,  under  Algonquin's  blanket 
certificate  issued  in  Docket  No.  CP87- 
317-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
theCommission  and  open  to  public 
inspection. 

Algonquin  proposes  to  construct  and 


operate  a  sales  tap  in  Dartmouth, 
Massachusetts,  to  provide  an 
interconnect  with  a  meter  station 
(estimated  to  cost  approximately 
$760,000)  to  be  built  by  Dartmouth 
Power  on  its  property  at  its  electric 
generating  facility,  and  to  be  purchased 
by  Algonquin  as  soon  as  Federal  Energy 
Regulatory  Commission  permits  the  cost 
recovery  in  Algonquin's  rate  schedule. 
Algonquin  states  that  the  sales  tap 
would  facilitate  the  delivery  to 
Dartmouth  Power  of  14,010  MMBtu 
equivalent  of  natural  gas  per  day. 
Algonquin  also  states  that,  as  an  end- 
user,  Dartmouth  Power  would  consume 
the  delivered  volumes  in  its  independent 
power  production  activities.  Algonquin 
explains  that  Dartmouth  Power 
currenUy  is  in  the  final  stages  of 
completing  a  67  Megawatt  electric 
generating  station  and  that  Dartmouth 
Power  needs  the  gas  to  conduct  test 
operations  of  the  plant. 

Algonquin  states  that  it  originally 
sought  authorization  to  construct 
facilities  and  provide  service  to 
Dartmouth  Power  under  its  application 
in  its  Open  Season  Project  in  Docket  No. 
CP89-661-005.  However,  according  to 
Algonquin,  because  of  an  unresolved 
cost  recovery  issue  in  the  Open  Season 
dockets,  Algonquin  is  uncertain  whether 
authorization  would  be  issued  in 
satisfactory  form  in  time  to  construct . 
facilities  to  provide  service  to 
Dartmouth  Power  to  meet  its  test  gas 
needs  commencing  March  1, 1992.  Thus, 
Algonquin  states,  as  a  contingency  to  its 
application  in  Docket  No.  CP89-6ei-00S. 
it  is  filing  the  request  for  authority  under 
its  blanket  certificate  submitted  herein. 
^  Comment  date:  March  2. 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Northwest  Pipeline  Coiporation 

[Docket  No.  CP92-2ge-000] 

January  16, 1992. 

Take  notice  that  on  January  10, 1992. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158-0000,  filed  an 
application  with  the  Commission  in 
Docket  No.  CP92-296-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  (NGA) 
for  permission  and  approval  to  abandon 
a  gathering  and  exchange  service  with 
El  Paso  Natural  Gas  Company  (El  Paso), 
all  as  more  fully  set  forth  in  the 
application  which  is  open  to  public 
inspection. 

Northwest  and  EI  Paso  currentiy 
gather  and  exchange  intemiptible 
natural  gas  volumes  under  the  S^n  Juan 
Gathering  Agreement,  authorized  in  the 
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Commission  order  issued  January  22, 
1974.  in  Docket  No.  CP73-331.  et  al.  (51 
FPC  329).  The  San  Juan  Gathering 
Agreement  allows  Northwest  and  El 
Paso  to  use  their  respective  gathering 
systems  in  the  San  Juan  Basin  area  of 
Colorado  and  New  Mexico  to  gather 
natural  gas  from  those  wells  owned  by 
one  of  the  parties  but  connected  to  the 
other  party's  gathering  system. 
Northwest  and  EI  Paso  gather  and 
exchange  gas  under  their  respective 
FERC  Rate  Schedules  X-24  and  X-31. 
Northwest  states  that  it  signed  a 
termination  agreement  with  El  Paso  by 
which  they  agreed  to  a  May  31, 1991, 
effective  termination  date  for  service 
under  Northwest's  Rate  Schedule  X-24, 
subject  to  FERC  approval.  Both  parties 
have  generally  terminated  their  system 
supply  purchase  commitments  in  the 
San  Juan  Basin  and  no  longer  have  a 
need  for  the  historic  exchange  services 
provided  under  the  agreement.  No 
abandonment  of  facilities  is  proposed. 

Northwest  also  requests  a  waiver  of 
its  first-come,  first-served  tariff 
provisions  to  allow  the  January  31. 1974, 
priority  of  service  date  under  Rate 
Schedule  X-24  to  be  the  initial  priority 
of  service  date  for  a  replacement  open- 
access  transportation  agreement  with  El 
Paso. 

Comment  date:  February  6. 1992.  m 
accordance  with  Standard  Paragraph  F 
a*  the  end  of  this  notice 

7.  Natural  Gas  Pipeline  Company  of 
America 

{Docket  No.  CP92-W3-an| 
lanuary  16. 1992 

Take  notice  that  on  January  13. 1991. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148.  filed  in  Docket 
No.  CP92-303-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  pipeline  compression 
facilities,  all  as  mere  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  it  proposes  to 
abandon  its  Compressor  Station  191 
_  located  in  Hutchinson  County,  Texas 
'  which,  among  other  things,  includes  one 
9,100  HP  compressor  unit  and  one  9,300 
HP  compressor  unit.  Natural  states  that 
It  would  sell  the  two  compressor  units  to 
El  Paso  Natural  Gas  Company  (El  Paso) 
for  salvage  value  of  $630,000.  Natural 
further  indicates  that,  after  El  Paso 
completes  the  removal  of  the  salvaged 
materials.  Natural  would  remove  all 
remaining  compressor  station  facilities 
except  for  small  diameter  below  grade 


piping  which  would  be  retired  in  place. 
The  cost  of  abandonment  of  these 
facilities  is  estimated  to  be  $25,000,  it  is 
indicated 

Natural  indicates  that  these  facilities 
are  no  longer  required  to  facilitate  its 
movement  of  natural  gas  since  its  ability 
to  meet  current  demands  would  be 
unaffected  due  to  a  gradual  and 
fundamental  shift  in  gas  receipts  from 
the  Oklahoma-Texas  area  to 
downstream  areas  on  Natural's  system. 
Natural  states  that  the  decline  in  these 
traditional  supply  basins  combined  with 
increased  supplies  from  the  Rocky 
Mountain  area  and  Canada  have 
resulted  in  a  change  in  the  operating 
profile  of  this  part  of  Natural's  system. 

Comment  date:  February  6, 1992,  in 
accordance  with  Standard  paragraph  F 
at  the  end  of  this  notice. 

8.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP92-29+-000J 
lanaury  16. 1992. 

Take  notice  that  on  January  10, 1992. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP92-294-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  \c\  for  a  certificate  of  pubhc 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  storage  field  pipeline  facilities 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  ana  open  to  public 
inspection 

Specifically,  Natural  proposes  to 
construct  and  operate  approximately 
1.500  feet  of  12-incb  pipeline  in  the 
Herscher  storage  field  complex  in 
Kankakee  County,  Illinois,  to  connect 
the  Herscher-Northwest  storage  field  to 
the  Herscher-Galesville  storage  field. 
Natural  states  that  the  proposed 
facilities  would  allow  it  to  transfer 
natural  gas  fitim  Herscher-Northwest  to 
Herscher-Galesville  on  off  peak  days. 
Natural  asserts  that  this  transfer  of 
natural  gas  would  allow  it  to  more 
effectively  utilize  the  higher 
deliverability  from  Herscher-Galesville 
on  peak  days.  Natural  further  states  that 
the  proposal  would  not  ai^ect  the 
present  design  day  and  peak  day 
capacities  of  the  Herscher  storage 
complex. 

Natural  estimates  the  cost  of  the 
facilities  to  be  $282,000. 

Comment  date:  February  6, 1992,  in 
accordance  with  Standard  paragraph  F 
at  the  end  of  this  notice. 


9.  Texas  Eastern  Transmission 
Corporation  and  CNG  Transmission 
Corpora  ban 

[Docket  No.  CP92-226-000| 
January  16, 1992. 

Take  notice  that  on  December  9, 1991, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
1642,  Houston,  Texas  77251-1642.  and 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  28301  (jointly  referred  to  as 
Applicants)  filed  in  Docket  No.  CP92- 
226-000  an  application  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  requesting 
amendment  of  the  June  5, 1990  order  in 
Docket  Nos.  CP87-312-O0e  and  CP87-&- 
002  by  authorizing:  (1)  CNG  to  abandon 
its  storage  service  to  Texas  Eastern  and 
assigning  such  service  to  Elizabethtown 
Gas  Company  (Elizabethtown),  The 
Southern  Connecticut  Gas  Company 
(Southern  Connecticut),  and  UGI 
Corporation  (UGI);  (2)  Texas  Eastern  to 
render  a  firm  transportation  for  such 
storage  service;  and  (3)  the  elimination 
of  the  "at-risk"  language  included  in  the 
June  5, 1990  order,  all  as  more  fully  set 
forth  in  (tie  application  which  is  on  file 
with  the  Conunission  and  open  for 
public  inspection. 

Applicants  state  that  the  Commission, 
in  its  order  of  June  5, 1990,  authorized, 
as  part  of  the  APEC IV  Project,  CNG's 
request  to  provide  20,000  Dth  equivalent 
per  day  of  storage  service  to  Texas 
Eastern  for  further  resale  by  Texas 
Eastern  to  future  customers,  and 
authorized  Texas  Eastern  to  construct 
jnd  operate  facilities  on  its  system. 
Applicants  further  state  that  the 
Commission,  because  of  the  uncertainty 
of  Texas  Eastern's  ability  to  resell  this 
storage  service,  determined  that  Texas 
Eastern  should  be  held  at  risk  for  the 
costs  associated  with  CNG's  storage 
service  and  Texas  Eastern's  facilities 
required  to  transport  the  20,000  Dth 
equivalent  per  day  of  gas  until  Texas 
Eastern  enters  into  precedent 
agreements  with  customers  for  this 
service  and  receives  Commission 
authorization  to  resell  this  storage 
service  to  ^ture  customers. 

Applicants  request  authorization  to 
amend  the  certificate  issued  on  June  5. 
1990  in  order  to  allow  CNG  to  abandon 
the  20,000  Dth  per  day  of  storage  service 
currently  assigned  to  Texas  Eastern  and 
to  allow  the  assignment  of  Texas 
Eastern's  rights  and  obligations  to  Rate 
Schedule  GSS-U  storage  service  from 
CNG  of  2a000  Dth  per  day  of 
Elizabethtown,  Southern  Connecticut 
and  UGI.  Applicants  indicate  that  the 
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proposed  volumes  by  customers  is  as 
follows: 


name 

r^opoeod 

COflMMnC^ 

imnKMe 

kto«nm 

Mni- 

mum 

(om/d) 

Elizabetttkmn.... 
Southern 

ConnecticiJl— 
UGI 

4/01/K 

4/01/92 
4/01/92 

608,700 
666.700 

6,666 

6,667 
6.667 

Aggregate 
tctal- 

Applicants  submit  that  the  storage 
service  to  be  rendered  by  CNG  is 
proposed  to  commence  on  April  1, 1992. 
It  is  indicated  that  GMG  will  receive  or 
deliver  the  gas  for  storage  under  Rate 
Schedule  GSS-II  from  Texas  Eastern  for 
the  accoimt  of  Buyw.  at  the 
interconnection  of  CNG's  proposed 
North  Sinnmit  storage  field  pipeline  and 
Texas  Eastern's  existing  system. 

Applicants  farther  request  that  the 
order  be  amended  to  aDow  Texas 
Eastern  to  provide  a  firm  transportation 
service  for  Elizabethtovm,  Southern 
Connecticut  and  UGI  under  Texas 
Eastern's  existing  Rate  Sdiedule  PTS-5, 
in  the  following  volumes  by  customen 


Company  nsRw 

fHopoaod 
commanM- 
mem  (Me 

Modmum 

(My 
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Fli7ahath<0Hn 

tt/15/92 
11/15/92 
11/15/9B 

6JB66 

Southern  Connaclicut 

UGI ., 

6.687 
6,867 

Aatraa^kM-.. 

20JOOO 

Applicants  state  that  Texas  Eastern 
would  domraence  firm  transportation 
service  upon  the  later  of  November  IS, 
1992  or  the  completion  of  all  the 
necessary  facilities.  Applicants  indicate 
that  Texas  Eastern  would  receive  the 
gas  fortransportation  under  Rate 
Schedule  FTS-5  from  CNG,  or  deliver 
gas  to  CNG  for  storage  for  the  account 
of  the  customer,  at  the  faiterconnectimi 
of  CNG's  proposed  North  Summit 
storage  field  pipeline  and  Texas 
Eastern's  exist^  system.  A|q>licants 
further  indicate  tihat  Texas  Eastern 
would  deliver  gas  received  from  CNG  to 
points  of  delivery  with  the  customer,  or 
in  the  case  of  Southern  Connecticut's 
volumes,  to  Algonquin  Gas 
Transmission  Company  (Algonquin)  at 
Measuring  Station  087  near 
Lambertville,  Pennsylvania.  Applicants 


state  that  Texas  Eastern  would  receive 
the  gas  from  the  customers  for  storage 
injection  at  their  existing  deliver)'  points 
with  Texas  Eastern  by  displacement  of 
quantities  otherwise  deUvered  and 
would  redeliver  such  quantities  to  CNG 
at  the  CNG  North  Summit  facUity. 

Applicants  state  that  Algonquin  is 
concurrently  filing  an  application  to 
construct  the  necessary  facilities  and  to 
provide  a  transportation  service  for 
Southern  Connecticut 

Applicants  state  that  Texas  Eastern 
has  provided  precedent  agreements 
reflecting  the  addition  of  the  three  new 
customers.  Precedent  agreements 
between  CNG  and  the  three  new 
customers  were  filed  as  supplements  to 
the  application  oa  January  fi,  1992, 
January  7, 1992,  and  January  13. 1992. 

Applicants  submit  that,  for  all  gas 
transported  by  Texas  Eastern  for  the 
customers,  commencing  November  15, 
1992,  Texas  Eastern  wmild  charge  the 
appUcable  rate  under  Rate  Sdiedule 
FTS-5,  as  conditiimed  by  the 
Commission's  order  <m  rehearing  of  Jtme 
21, 1991  in  Docket  Na  CPB7-312-007. 
AppUcants  further  submit  that  CNG 
would  charge  the  customers  the  Rate 
Schedule  GSS-Il  rates  on  file  as  part  of 
CNG's  FERC  Gas  Tariff. 

Applicants  request  that  the 
CommissicMi  amend  the  June  5, 1990 
order  by  eliminating  the  "at-risk" 
language  included  in  the  June  S,  1990 
order  referring  to  the  20,000  Dth  per  day 
of  storage  and  that  the  Commission 
grant  any  such  other  authorizations  as 
may  be  necessary  to  effectuate  the 
assignment 

Comment  dote:  February  6, 1982,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

N(Ktfawest  P^iriina  Cofparatkn 

{Docket  No.  CPS»-287-O0Ol 
fanuaiy  18. 1902. 

Take  notice  that  on  January  10, 1992, 
Northwrest  Pipeline  C«»rporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City.  Utah  841Sft-080a  filed  in  Docket 
Na  CP92-287-000  an  apfrficatioa 
pursuant  to  section  7(b)  of  the  Natival 
Gas  Act  for  permission  and  approval  to 
abandon  an  exdiange  of  natival  gas 
with  Questar  Pipeline  Conqwny 
(Questar).  all  as  more  fully  set  forth  in 
the  request  whidi  is  oo  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  the  exchange 
was  authorized  by  the  Commission  in 
Dodcet  No.  CP7t>-115.  as  amended,  and 
was  carried  out  under  the  terms  of  a 
gathering  and  exchange  agreement  on 
file  as  Rate  Sdiedule  X-63  hi 
NOTthwest's  FERC  Gas  Tariff.  Chiginal 


Volume  No.  2.  It  is  asserted  that 
Northwest  was  authorized  to  exchange 
gas  on  an  interruptible  l>asis  with 
Mountain  Fuel  Supply  Company, 
Questar's  predecessor,  from  the  two 
companies'  respective  gathering  areas  in 
the  Moxa  Arch  area  of  Lincoln  County, 
Wyoming.  It  is  asserted  that  Northwest 
no  Icmger  has  any  gas  supply  in  the 
Moxa  Arch  area  and  has  not  gathered 
any  gas  for  Quester  since  December 

1990.  It  is  explained  that  Northwest  and 
Quester  have  mutually  agreed  to 
terminate  the  gathering  and  exchange 
service,  effective  June  1, 1991,  by  signing 
a  Terminaticn  Agreement  dated  April  1, 

1991.  It  is  explained  that  Northwest  and 
Questar  have  entered  into  a  non- 
jurisdictional  gathering  agreement  dated 
May  6, 1991,  under  whidi  Northwest 
would  gather  Questar's  gas  in  the  Moxa 
Arcj)  area,  it  is  further  explained  that  no 
facilities  would  be  abandoned  in 
conjunction  with  the  proposed 
abandonment  of  service. 

Comment  date:  February  6, 1992,  in 
accordance  with  Standard  Paragraph  P 
at  the  end  of  this  notice. 

10.  Tennessee  Gas  Pipeline  Co. 

[Docltet  No.  CP92-3(n-000| 
)anuary  16, 1992. 

Take  notice  that  on  January  13, 1992. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP92- 
301-000  a  request  pursuant  to  9  157.205 
of  the  Conunission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  operate  27  existing 
delivery  points  as  Jurisdictional  facilities 
to  deliver  natural  gas  to  various 
customers  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP82- 
413-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  am>lication  which  is  on  file 
with  the  Commission  and  open  to  pubic 
inspection. 

Tennessee  states  that  the  delivery 
points  were  constructed  and  operated 
under  NGPA  section  311  authority  to 
deliver  natural  gas  transported  under 
subpart  B  of  part  284  of  the 
Commission's  Regulations.  Tennessee 
asserts  that  it  now  provides  significant 
transportation  service  under  subpart  G 
of  part  284  of  the  Commission's 
Regulations.  Tennessee  further  states 
that  granting  the  requested 
authorization  would  allow  it  to  utilize 
these  facibties  for  all  transportation 
services,  thereby  maximizing  its  system 
flexibility. 

The  facilities  are  located  in  Alabama. 
Kentudiy,  Louisiana.  Massadiusetts, 
Mississippi,  New  Yoik,  Ohio.  Texas  and 
West  Virginia,  it  is  stated. 
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Comment  date:  March  2, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Arkla  Energy  ReMUices,  a  Division 
of  Arkla,  Inc. 

(Docket  No.  CP92-28e-000] 
lanuary  21, 1992. 

Take  notice  that  on  January  7. 1992, 
Arkla  Energy  Resources,  a  Division  of 
Arkla,  Inc.  (AER).  P.O.  Box  21734, 
Shreveport,  Louisiana  77151,  filed  in 
Docket  No.  CP92-286-000  a  request,  as 
supplemented  on  January  16, 1992, 
pursuant  to  55  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216]  for  authorization  to  abandon 
certain  sales  facilities,  under  its  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
384M)QO  and  CP82-384-001.  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

AER  requests  authorization  to 
abandon  four  domestic  sales  taps 
located  on  its  Line  FS-1  in  Comanche 
County,  Oklahoma.  Specifically.  AER 
proposes  to  abandon  the  following 
facilities:  | 

(1)  A  1-inch  tap  used  for  delivery  of 
gas  to  Randy  Wayne  Harrell, 
,  (2)  A  1-inch  tap  used  for  delivery  of 
gas  to  Wayne  Harrell, 

(3)  A  1-inch  tap  used  for  delivery  of 
gas  to  Carol  R.  Austin,. 

(4)  A  1-inch  tap  used  for  delivery  of 
gas  to  Beluah  F.  Evans. 

AER  indicates  that  it  has  included  in 
its  filing  letters  from  each  of  the  affected 
customers  agreeing  to  the  abandonment 
of  service. 

AER  states  that,  foUowring  the  receipt 
of  the  requested  authorization  in  this 
proceeding,  it  plans  to  sell  Line  FS-1 
and  all  appurtenant  facilities  to  Ford 
Energy  Company  which  would  install  at 
its  own  expense  as  part  of  the  sales 
agreement  facilities  necessary  to 
convert  each  of  the  four  customers  to 
propane  service.  AER  alleges  that 
authorization  for  the  abandonment  by 
sale  of  Line  FS-1  is  not  required  because 
the  line  performs  a  non-jurisdictional 
gathering  function. 

Comment  date:  March  6, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Indiana  Utilities  Corporation 

[Docket  No.  CP92-299-000]  I 

January  21, 1992. 

Take  notice  that  on  January  13, 1992, 
Indiana  Utilities  Corporation  (lUC),  123 
West  Chestnut  Street,  P.O.  Box  188, 
Corydon,  Indiana  47112,  filed  in  Docket 
No.  CP92-299-000  pursuant  to  section 
7{f)  of  the  Natural  Gas  Act  (NGA) 


requesting  that  the  Commission  make  a 
service  area  determination  for  the  area 
in  which  lUC  currently  operates  and 
would  operate  in  the  future,  issue  a 
waiver  of  regulatory  requirements 
ordinarily  applicable  to  natural  gas 
companies  under  the  NGA  and  the 
Natural  Gas  Policy  Act  of  1978  (NGPA), 
and  find  that  lUC  qualifies  as  a  local 
distribution  company  (LDC)  for 
purposes  of  section  311  of  the  NGPA.  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

lUC  states  that  it  is  engaged  in  the 
retail  distribution  of  natural  gas  for 
residential,  commercial  and  industrial 
use  in  the  towns  of  Corydon,  Elizabeth 
and  New  Middletown  and  environs  in 
Harrison  County,  Indiana.  lUC  further 
states  that  it  has  1,850  customers  located 
within  the  State  of  Indiana  and  is 
regulated  by  the  Indiana  Regulatory 
Commission  (Indiana  Commission). 

lUC  submits  that  it  receives  all  of  its 
gas  supply  from  or  through  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
with  which  lUC  has  a  gas  supply 
contract  dated  November  1, 1991,  and 
authorized  in  Docket  Nos.  CP68-243, 40 
FPC  19  (1968).  CP70-287,  44  FPC  233 
(1970)  and  CP91-1991-000,  56  FERC 
\  61.392  (1991).  It  is  stated  that  all  of  lUC 
gas  supply  is  received  through  a  single 
Texas  Gas  delivery  point  in  Jefferson 
County,  Kentucky,  and  is  transported 
from  this  delivery  point  by  lUC  though  a 
4V<i-inch  pipeline,  across  die  Ohio  River 
to  lUC's  distribution  area. 

Since  it  acquires  gas  in  a  state  other 
than  that  in  which  the  gas  is  consumed, 
lUC  states  that  it  does  not  quaUfy  for  an 
exemption  as  a  Hinshaw  pipeline  under 
Section  1(c)  of  the  NGA.  According  to 
lUC.  the  pipeline  from  the  Texas  Gas 
delivery  point  to  lUC's  distribution  area 
was  acquired  and  is  operated  pursuant 
to  a  certificate  issued  in  Docket  No.  G- 
19178,  23  FPC  55  (1960). 

It  is  stated  that  lUC  operates  45.27 
miles  of  distribution  lines  of  sizes 
varying  from  1 V2  to  6-inches,  5.23  miles 
of  4-inch  transmission  lines  and  15-mile8 
of  6-inch  transmission  line.  lUC  submits 
that,  while  it  is  technically  a  natural  gas 
company  as  defined  in  Section  1  of  the 
NGA,  it  is  in  essence  a  small  LDC  and 
should  be  exempt  from  Conunission 
jurisdiction.  lUC  states  that  the  fact  that 
it  is  subject  to  Conmiission  regulation 
for  certain  purposes  imposes  economic 
burdens  on  both  lUC  and  the 
Commission,  and  is  unnecessary  and 
duplicative  because  lUC  is  regulated  by 
the  Indiana  Commission.  It  is  stated  that 
the  Commission's  electric  reporting 
requirements,  for  example,  are 
economically  infeasible  for  lUC  because 


of  its  small  size  and  lack  of 
technological  capability. 

Therefore,  lUC  proposes  that  the 
Commission  determine  a  sevice  area  for 
lUC  to  consist  of  the  right-of-way  of  the 
4V^-inch  pipeline  from  the  Texas  Gas 
delivery  point  to  the  Indiana  border  and 
Harrison  County.  Indiana.  lUC  states 
that  it  will  not  use  die  Kentucky  portion 
of  the  service  area  to  provide  natural 
gas  sen-ice  to  the  public  directly  or 
indirectly  within  Kentucky.  According  to 
lUC,  the  service  area  determination 
would  reheve  it  of  Commission 
regulation  otherwise  applicable  to  the 
transportation  of  gas  in  interstate 
commerce  and  the  enlargement  or 
extension  of  its  facilities  within  the 
service  area.  It  is  stated  that  these 
activities  would  instead  be  within  the 
exclusive  jurisdiction  of  the  Indiana 
Commission. 

According  to  lUC,  its  proposal 
satisfies  the  key  factors  which  the 
Commission  has  in  the  past  considered 
in  Section  7(f)  proceedings.  First,  lUC 
states  that  it  does  not  make  any  sales 
for  resale  in  the  proposed  service  area 
and  has  no  plans  to  do  so.  Second,  lUC 
states  that  the  rates  applicable  to 
service  it  wrill  render  are  regulated  by 
the  Indiana  Commission.  "Third,  lUC 
states  that  it  does  not  have  an  extensive 
transportation  system  inasmuch  as  the 
Kentucky  pipeline  extends  only  4.9  miles 
from  die  Texas  Gas  delivery  point  to  the 
Ohio  River.  lUC's  odier  tansportation 
facilities  consist  of  15  miles  of  6-inch 
pipeline  from  the  Ohio  River  to  Corydon, 
Indiana,  and  45  miles  of  various  size 
pipeline  in  its  destribution  system. 
Fourth,  it  is  stated  that  other  companies 
providing  gas  service  in  the  vicinity     '  . 
should  have  no  concern  about  the 
proposal  since  lUC  will  not  supply 
consumers  in  Kentucky  and  will  supply 
Indiana  consumers  pursuant  to  Indiana 
law  and  regulation. 

lUC  also  seeks  an  express  waiver  by 
the  Commission  of  all  reporting  and 
accounting  requirements  and  rules  and 
regulations  which  are  ordinarily 
applicable  to  natural  gas  companies, 
including  by  not  necessarily  limited  to 
Uiose  set  forth  in  title  18  of  die  Code  of 
Federal  Regulations,  so  diat  lUC  will  be 
treated  the  same  as  a  non-federally 
regulated  LDC.  lUC  avers  diat  no 
regulatory  gap  will  exist  because  it  will 
remain  subject  to  the  accounting, 
reporting  and  other  rules  and 
regulations  of  the  Indiana  Commission. 

In  addition,  lUC  requests  that  die 
Commission  find  that  it  should  be  a  LDC 
for  purposes  of  determining  the 
applicability  of  other  Commission 
r^ations.  lUC  submits  diat  diis  will 
ensure  that  lUC  has  access  to  the 
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transportation  of  gas  by  interstate 
pipelines  under  Section  311  of  the 
NGPA,  and  this  finding  would  be 
consistent  with  other  orders  of  the 
Commission  under  section  7(f). 

Comment  date:  February  11, 19^  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

13.  Tennessee  Gas  PipeUiie  Co. 
[Docket  Na  CPa2-30(M)0iq 
January  21. 19S2. 

Take  notice  that  on  January  13, 1992, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  filed  in  Docket  No.  CP92- 
300-000,  as  supplemented  January  17. 
1992,  a  prior  notice  request  pursuant  to 
§  §  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
operate  a  jurisdictional  receipt  point  as 
a  delivery  point  for  Conoco,  IhCm  under 
the  blanket  certificate  issued  in  Docket 
No.  CP82-413-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  it  currently 
transports  natural  gas  for  Conoca  Inc. 
pursuant  to  {  284.223  of  the  Regulations 
and  pursuant  to  a  contract  dated  June 
26, 1967.  Tennessee  further  states  that 
Conoco,  Inc.  has  requested  that  an 
existing  jurisdictional  receipt  point 
located  at  Tennessee's  Side  Valve  526C- 
1202,  West  Delta  Block  4a  offshore 
Louisiana,  be  modified  as  a  delivery 
point  in  order  to  deliver  up  to  1,000 
dekatherms  of  natural  gas  per  day  to 
Conoco,  Inc.  for  gas  lift  purposes. 
Tennessee  states  that  other  than  slight 
modifications  to  a  chedc  value  at  the 
existing  tie-in  assembly,*  no 
construction  is  involved. 

Comment  date:  March  6, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  conmient 
date  file  «vith  the  Federal  Energy 
Regulatory  Commission,  625  North 
Capitol  Street,  NE.,  Washington,  20428,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


■  TenneMM  ttatat  that  it  coMidm  the** 
activities  a*  involving  auxiUaty  installation  under 
1 2.55(8)  of  the  Regulation*. 


not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
CommissitMi's  Rules. 

Take  furthn  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Conunission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  wiO  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  reqtiired  herein,  if  the 
Commission  aa  its  own  review  <^  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  odierwise  advised,  it  will  be 
imnecessary  for  the  applicant  to  appear 
or  to  be  represented  at  the  bearing. 

G.  Any  person  or  the  Conmission's 
staff  may,  within  45  days  after  the 
issuance  of  the  uistant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  atlthorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawal 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before-the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  N.E.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385JU1, 214).  All 
protests  filed  with  the  Conunission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 


must  file  a  petition  to  intervene  hi .  - 
accordance  with  the  Conunission's 
rulek 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  die  applicant  to  appear 
or  be  represented  at  die  bearing. 
LotoaCiifciiH, 
Secretary. 

[FR  Doc.  B2-aoeo  POed  v-a-az:  ftU  sm) 

I  COOK  STtV^MI 


[Doeiiet  Nee.  TAM-t-lO-OOO,  'nMI-1S-l»- 
000  an 


Algonquin  Qaa  Tranamiaaion  Ce4 
Propoaad  Ctwngaa  In  FERC  Qaa  Tariff 

January  22, 1902. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin^ 
on  January  14. 1902.  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1.  as 
set  forth  fai  the  revised  tariff  sheets: 

PropoMd  "ro  Be  Effective  Much  1, 1M2 

Primary  Tariff  Sheet* 

Sub  11  Rev  Siieet  No.  21 
Sub  11  Rev  Sheet  Na  22 
Sub  7  Rev  Sheet  No.  25 
Sub  11  Rev  Sheet  No.  28 
Sub  n  Rev  Sheet  No.  27 
Sub  11  Rev  Sheet  Na  28 
Sub  11  Rev  Sheet  Na  29 

Alternate  Tariff  Sheets 

Sub  Alt  11  Rev  Sheet  Na  21 
Sub  Alt  11  Rev  Sheet  No.  22 
Sub  Alt  11  Rev  Sheet  No.  25 
Sub  Ah  11  Rev  Sheet  No.  2B 
Sub  Alt  11  Rev  Sheet  No.  27 
Sub  Alt  11  Rev  Sheet  No.  28 
Sub  Alt  11  Rev  Sheet  No.  29 
Sub  First  Revised  Sheet  No.  638 
Sub  Pirat  Revised  Sheet  No.  037 
Sub  First  Revised  Sheet  No.  638 
Sub  First  Revised  Sheet  No.  639 
Sub  First  Revised  Sheet  No.  640 

Alquonquin  states  that  the  instant 
filing  is  being  made  to  comform  the 
electronic  portion  of  Algonquin's  Annual 
Purchased  Gas  Adjustment  ("PTA") 
with  the  required  regulations  as  cited  in 
the  Commission  Letter  Order  of  January 
7, 1992  ("January  7  Letter")  rejecting 
Algonquin's  Annual  PTA  and 
Transportation  Cost  Adjustment 
CTCA")  filed  on  December  31. 1991  in 
Docket  Nos.  TA92-1-2O-000  and  TM92- 
lO-20-OOO.  In  die  January  7  Letter  die 
Conunission  stated  that  the  filing  was 
being  rejected  because  "Algonquin's 
Schedule  Dl,  Record  Type  01  exceeds 
the  132  space  character  positions 
provided  for  entering  textual 
information  in  this  schedule."  The 
Commission -also  instructed  Algonquin 
to  modify  the  tariff  sheets  so  that  the 
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pagination  is  not  the  same  as  in  the 
original  Hling. 

Algonquin  also  states  that  the  revised 
tariff  Sheet  Nos.  21  through  29.  listed 
above,  are  being  filed  as  part  of 
Algonquin's  regularly  scheduled  Annual 
PGA  and  TCA  to  reflect  the  standby 
service  costs  to  be  charged  by  Texas 
Eastern  Transmission  Corporation, 
Transportation  and  Compression  by 
Others  Costs  from  Texas  Eastern  and 
Transcontinental  Gas  Pipe  Line 
Corporation  and  purchased  gas  costs  to 
be  diarged  by  its  various  suppliers. 

Algonquin  states  that  the  effect  of  the 
change  in  rates  in  the  primary  sheets 
listed  above  is  to  increase  the  demand 
charges  by  0.0320  per  MMBtu  and  to 
decrease  the  commodity  charges  by 
S0.1274  per  MMBtu  under  all  of 
Algonguin's  Brm  sales  rate  schedules 
from  those  rates  contained  in 
Algonquin's  last  quarterly  PGA  and 
TCA  filing,  made  November  1, 1991  in 
Docket  Nos.  TQ92-2-2D-000  and  TM92- 
d-20-000  and  revised  per  Commission 
Letter  Order  of  October  31, 1991  in 
Docket  Nos.  TQ92-1-20-001  and  TM92- 
3-20-001. 

Algonquin  further  states  that  the 
alternate  sheets  listed  above  are  being 
filed  to  incorporate  its  request  for  the 
annualization  of  projected  GSIR 
Charges  to  be  paid  to  Texas  Eastern 
during  the  contract  year  ending  October 
31, 1992.  The  effect  is  to  increase  the 
demand  rate  by  $2.8830  over  the  rate 
found  in  the  primary  tariff  sheets. 

Algonquin  states  that  the  proposed 
effective  date  for  the  listed  tariff  sheets 
is  March  1. 1992. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with-the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with 
§  9  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  6, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  Hie 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
U^D.CashelL 
Secretary. 

|FR  Doc  92-2082  Filed  1-28-92;  8:45  am] 
MLUNG  COM  t717-0MI 


U  Ml 


(Docket  Na  TM92-1 1-20-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Cltangss  In  FERC  Qas  Tariff 

January  22. 1992. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  January  14. 1992,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheet- 

Proposed  to  be  effective  February  1. 1992 
Sub  3  Rev  Sheet  No.  63 

Algonquin  states  that  it  is  filing  Sub  3 
Rev  Sheet  No.  63  to  comply  with  the 
Commission  Letter  order  of  January  7. 
1992  rejecting  the  filing  made  on 
December  31. 1991  in  Docket  No.  TA92- 
1-20-000  and  TM92-10-O00  and  directing 
Algonquin  to  refile,  using  different 
pagination  from  that  used  in  the  rejected 
filing.  Algonquin  also  states  that  the 
instant  filing  concurrently  tracks  the 
change  made  by  Texas  Eastern  in  the 
underlying  rates.  Pursuant  to  section 
4.2(c)  of  Rate  Schedule  ATAP,  the 
proposed  effective  date  of  Sheet  No.  63 
is  February  1, 1992,  to  coincide  with  the 
effective  date  of  Texas  Eastern's  filing. 
The  effect  of  the  revision  in  rates  in  Rate 
Schedule  ATAP  is  to  decrease  the 
Commodity  (Maximum,  Minimum  and 
Interruptible)  rates  by  .06t  per  MMBtu. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  29. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc  92-2083  Filed  1-28-92:  8:45  am] 
MLUNO  CODE  e717-01-« 


[Docket  No.  RP92-91-000] 

Columbia  Gas  Transmission  Corp.; 
Tariff  Filing 

January  22, 1992. 

Take  notice  that  on  January  16, 1992, 
Columbia  GaB  Transmission 
Corporation  (Columbia)  tendered  for 


filing  the  following  tariff  sheet  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.l: 

Third  Revised  Sheet  No.  224 

The  proposed  effective  date  of  the 
revised  tariff  sheet  is  February  5. 1992. 
Columbia  states  that  the  purpose  of  this 
filing  is  to  revise  the  Request  for 
Transportation  form  which  shippers  use 
in  requesting  transportation  service  from 
Columbia  to  require  certification  and 
sufficient  information  to  Columbia  to 
veri^  that,  for  transportation  provided 
pursuant  to  section  311  of  the  Natural 
Gas  Policy  Act  (NGPA)  and  §  284.102  of 
the  Commission's  Regulations,  such 
services  qualify  as  section  311 
transportation. 

Columbia  states  that  on  September  20, 

1991,  the  Commission  issued  a  Final 
Rule  in  Order  537  regarding  revisions  to 
the  Commission's  Regulations  governing 
transportation  pursuant  to  section  311  of 
the  Natural  Gas  Policy  Act  and  blanket 
transportation  certificates.  Columbia 
states  that  such  Order,  inter  alia, 
requires  interstate  pipelines  to  obtain 
from  its  shippers  certification,  including 
sufficient  information,  to  verify  that 
service  is  provided  to  them  under 
section  311  of  the  Natural  Gas  Policy 
Act  and  §  284.102  of  the  Commission's 
Regulations  qualify  as  section  311 
transportation  and  to  file  by  January  6, 
1991  any  tariff  revisions  or  additions 
necessary  to  clarify  that  an  interstate 
pipeline  may  require  such  certifications. 

Columbia  states  that  copies  of  the 
filing  been  served  upon  its  customers. 
State  Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest,  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426  in 
accordance  with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  29. 

1992.  Protests  will  be  considered  by  the 
Commission  in  d^ermining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  CasheU. 

Secretary. 

|FR  Doc  92-2084  Filed  1-28-92;  8:45  am]    ~ 

BHjjm  coDC  trir-d-M 
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TDocfcct  Na  RP92-9O-000] 

Cotumbla  QuH  Transmission  Co.;  Tariff 
Hiing 

lanuary  22. 1992 

Take  notice  that  on  January  16, 1992, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1: 

First  Revised  Sheet  No.  000 

and 
Third  Revised  Sheet  No.  211 

The  proposed  effective  date  of  the 
revised  tariff  sheets  is  February  5, 1992. 
Columbia  Gulf  states  that  the  purpose  of 
this  filing  is  to  revise  the  Request  for 
Transportation  form  which  shippers  use 
in  requesting  transportation  service  from 
Columbia  Gulf  to  require  certification 
and  sufficient  information  to  Columbia 
Gulf  to  verify  that,  for  transportation 
provided  pursuant  to  section  311  of  the 
Natural  Gas  PoUcy  Act  (NGPA)  and 
S  284.102  of  the  Commission's 
Regulations,  such  services  qualify  as 
section  311  transportation.  Also,  the 
tariff  is  being  updated  to  refer  to  the 
appropriate  Vice  President  to  whom 
communication  concerning  the  tariff  be 
addressed. 

Columbia  Gulf  states  that  on 
September  20, 1991.  the  Commission 
issued  a  Final  Rule  in  Order  537 
regarding  revisions  to  the  Commission's 
Regulations  governing  transportation 
pursuant  to  section  311  of  the  Natural 
Gas  Policy  Act  and  blanket 
transportation  certificates.  Columbia 
Gulf  states  that  such  Order,  inter  alia, 
requires  interstate  pipelines  to  obtain 
from  its  shippers  certification,  including 
sufficient  information,  to  verify  that 
service  is  provided  to  them  under 
section  311  of  the  Natural  Gas  Policy 
Act  and  §  284.102  of  the  Commission's 
Regtilations  qualify  as  section  311 
transportation  and  to  file  by  January  6, 
1991  any  tariff  revisions  or  additions 
necessary  to  clarify  that  an  interstate 
pipeline  may  require  such  certifications. 

Columbia  Gult  states  that  copies  of 
the  filing  have  been  served  upon  its 
customers.  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  iHaza  Building,  825  North  Capitol 
Street,  NE..  Washington,  DC  20426  in 
accordance  with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  29, 
1992.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

UiiaD.CMlMll, 

Secretary. 

[PR  Doc.  92-2085  Filed  1-28-92;  8:45  am] 

SnjJNQ  COM  «717-0t-ll 

[Doekat  Na  CP92-309-000] 

Northom  Natural  Gas  Co.;  Roquest 
Under  Blanket  Auttwrlzatlon 

January  22, 1992. 

Take  notice  that  on  January  17, 1992, 
Northern  Natural  Gas  Company 
(Northern)  1111  South  103rd  Street 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP92-309-000  a  request 
pursuant  to  5S  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
the  industrial  setting  at  the  Dakota  City 
No.  2  town  border  station  (TBS),  located 
in  Dakota  County,  Nebraska,  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northern  states  that  the  equipment 
proposed  to  be  abandoned  was 
originally  installed  in  1948  to  provide 
natural  gas  service  to  Nebraska  Public 
Service  Company  for  resale  to  the 
Beerman  Estate  Alfalfa  Dehydration 
Plant  Northern  also  states  that 
residential  customers  are  served  from 
the  Dakota  City  No.  2  TBS.  Northern 
advises  that  the  Beerman  industrial 
operations  were  discontinued  in  1985. 
Northern  explains  that  a  fire  destroyed 
the  alfalfa  plant  in  1988  eliminating  any 
future  possibly  for  natural  gas  service 
for  the  plant.  Northern  states  that  it 
installed  a  smaller  meter  and  reduced 
the  delivery  pressure  from  50  psi  to  10 
psi,  to.  provide  more  accurate  gas 
measurement  for  the  reduced  service 
obligations  at  the  Dakota  City  No.  2  TBS 
in  1988.  Northern  avers  that  the  smaller 
facilities  are  adequate  to  provide 
reduced  service  obligations  at  the 
Dakota  City  No.  2  TBS,  and  that  removal 
of  the  old  valves,  piping,  metering  and 
regulating  equipment  that  was  used  to 
provide  service  for  the  industrial  load 
would  not  result  in  abandonment  of 
service  to  any  of  Northern's  existing 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 


file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  i  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  thp 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
LoisD.Caahell. 
Secretary. 

[FR  Doc.  92-2094  Filed  1-28-02;  8:45  am] 
MLUNQ  OOM  «ri7-4VII 


[Doekat  Na  CP92-304-«00] 
Northwest  Pipeline  Corp.;  AppMcation 

lanuary  22. 1992 

Take  notice  that  on  January  13, 1992. 
Northwest  Pipeline  Corporation 
(Northwest)  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84158-0900.  filed  in  Docket 
No.  CP92-304-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  an  order  granting 
permission  and  approval  to  abandon  an 
intemiptible  transportation  service 
provided  for  Questar  Pipeline  Company 
(Questar),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  by  Commission 
order  issued  December  28, 1978  in 
Docket  No.  CP78-I49  (5  FERC  1 61.302)  it 
was  authorized  to  transport  up  to  50,000 
Mcf  of  the  natural  gas  per  day  for  the 
account  of  Questar  (successor  to 
Mountain  Fuel  Supply  Company) 
pursuant  to  a  Gas  Transportation  and 
Exchange  Agreement  (Agreement)  dated 
June  1. 1978  and  designated  as  Rate 
Schedule  X-50  in  Northwest's  FERC  Gas 
Tariff.  Original  Volume  No.  2.  Northwest 
further  states  that  in  accordance  with 
this  Agreement  it  transports  Questar's 
gas  from  the  Hogback  Ridge  #20-1  well 
through  its  South  Lake  supply  lateral  in 
Rich  County,  Utah  for  ultimate 
redelivery  at  a  point  of  interconnection 
with  Questar's  pipeline  in  Sweetwater 
County,  Wyoming. 

Nortwest  states  that  the  Hogback 
Ridge  #20-1  well  was  plugged  and 
abandoned  in  1985  and  that  Northwest 
received  approval  in  Docket  No.  CPe6- 
516-000.  effective  August  2. 1986,  to 
abandon  ite  South  Lake  supply  lateral 
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facilities  by  sale  to  Questar. 
Accordingly,  no  gas  supplies  have  been 
available  to  move  under  Rate  Schedule 
X-50  since  that  time. 

Northwest  states  that  by  a 
Termination  Agreement  dated  January 
16, 1991,  Northwest  and  Questar  agreed 
to  terminate  the  Transportation  and 
Exchange  Agreement  effective  January 
1. 1991.  Northwest  further  states  that  no 
abandonment  of  faciUties  is  proposed  in 
conjunction  with  the  abandonment  of 
this  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  12, 1992,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20428,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  c<mvenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northwest  to  appear  or 
be  represented  at  the  het 
Loto  D.  CaatwU. 
Secretary. 

(FR  Doc  92-2082  Filed  1-28-82;  8:45  am] 
MLUNQ  COM  tnr-at-M 


earing. 


U  Ml 


[Docket  No.  TM92-3-18-000] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

January  22, 199Z. 

Take  notice  that  on  January  16. 1992, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  with  a  proposed 
effective  date  of  February  1. 1992: 

Fifteenth  Revised  Sheet  No.  12 
Twelfth  Revised  Sheet  No.  12A 
Sixth  Revised  Sheet  No.  12B 
Sixth  Revised  Sheet  Na  12C 

Texas  Gas  states  that  the  proposed 
tariff  sheets  are  being  filed  as  part  of 
Texas  Gas's  Annual  Reconciliation  of 
Take-or-Pay  Settlement  Payments 
contained  in  Docket  No.  RP91-61.  Texas 
Gas  states  that  the  filing  restates  only 
die  Fixed  Monthly  TOP  Charge  to  be 
collected  during  die  final  Annual. 
Recovery  Period  beginning  February  1, 
1992,  and  ending  January  31, 1993. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  29, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  wrtth  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CadwH, 
Secretary. 

[FR  Doc  92-2088  Filed  1-28-92:  8:45  am] 
BtLUNO  CODE  t717-«1-ll 


[Docket  No.  CP82-4S7-038] 

Willlston  Basin  Interstate  Pipeline  Co.; 
Compliance  Fling 

January  22. 1992. 

Take  notice  that  on  January  6, 1992, 
WilUston  Basin  Interstate  Pipeline 
Company  (Willlston  Basin),  suite  300. 
200  North  Third  StreeU  Bismarck.  North 
Dakota  58501,  tendered  for  fihng  certain 
revised  tariff  sheets  to  original  Volume 
No.  1.  First  Revised  Volume  No.  1. 
Original  Volume  No.  1-A.  Original 


Volume  No.  1-B  and  Original  Volume 
No.  2  of  its  FERC  Gas  Tariff. 

Willlston  Basin  states  that  the  revised 
tariff  sheets  were  filed  in  compliance 
with  die  Commission's  December  5, 1991 
Opinion  and  Order  directing  Willlston 
Basin  to  file  revised  tariff  sheets  for  the 
period  January  1, 1985  to  the  present 
reflecting  the  inclusion  of  its  1983  net 
injection  volumes  in  rate  base.  Upon 
Commission  acceptance  of  these  revised 
tariff  sheets.  Williston  Basin  will  submit 
revised  bills  to  its  customers  consistent 
with  the  revised  rates  reflected  in  the 
filing. 

WiUiston  Basin  also  noted  that 
consistent  with  Ordering  Paragraph  B  of 
the  Commission's  December  5, 1991 
Order,  on  December  18, 1991  it  filed  in 
Docket  Nos.  CPB2-487-014  and  CP82- 
487-034  its  proposed  plan  for  the 
removal  of  excess  storage  inventory  and 
that  such  plan  will  resolve  the  question 
of  the  recovery  of  the  costs  of  the  1983 
net  injections. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE,. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  29, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  diis  filing  are  on  file  widi  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaalielL 
Secretary. 
[FR  Doc.  92-2087  Filed  1-28-82: 8:45  am] 

wumo  cooE  tn7-«i-« 


Office  of  Fossil  Energy 

[FE  Docket  Na  SI-SO-NG] 

Poco  Petroleum,  Inc;  Blanket 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy, 
Department  of  Enei:gy. 
action:  Notice  of  Issuance  of  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
die  Department  of  Energy  (DOE)  gives 
notice  that  it  has  issued  an  order 
granting  blanket  authorization  to  Poco 
Petroleum,  Ina  to  import  up  to  200  Bcf  of 
natural  gas  from  Canada  over  a  two- 
year  period  beginning  on  the  date  of  first 
delivery  after  January  20. 1992.  die  date 
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Poco's  existing  blanket  import 
authorization  expires. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  January  17, 
1992. 
Clifford  P.  Tomaszewtki, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy- 
[FR  Doc.  92-2153  Filed  1-28-92;  8:45  am] 
BILUNa  CODE  64SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Researcfi  and  Oevelopinent 

[FRL-4098-1] 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Mettwda;  Receipt  of     " 
Application  for  an  Equivalent  MettMd 
Determination 

Notice  is  hereby  given  that  on 
December  27, 1991.  the  Environmental 
Protection  Agency  received  an 
application  from  OPSIS  AB,  P.  O.  Box 
244,  S-24402  Furulund.  Sweden,  to 
determine  if  their  opto-analyzer  Model 
AR  500  long-path  Cb  analyzer  should  be 
designated  by  the  Administrator  of  the 
EPA  as  an  equivalent  method  under  40 
CFR  part  53.  If.  after  appropriate 
technical  study,  the  Administrator 
determines  that  this  method  should  be 
so  designated,  notice  thereof  will  be 
given  in  a  subsequent  issue  of  the 
Federal  Register. 
Erich  W.  Bratthauar. 

Assistant  Administrator  for  Research  and 
Development 

(FR  Doc.  92-2162  Filed  1-28-92;  8:45  am] 
MUJNQ  COOC  ( 


[FRL-4097-«] 

Science  Advleory  Board  Drinking 
Water  Committer,  Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Drinking  Water 
Committee  (DWC)  will  meet  on 
February  11-12, 1992  at  the  Days  Inn 
Crystal  City  Hotel.  2000  feffersdh  Davis 
Highway.  Arlington.  Virginia  22202.  The 
meeting  will  begin  both  days  at  9  a.m.. 
ending  no  later  than  2  p.m.  on  February 
12.  The  meeting  is  open  to  the  public  and 
seating  is  on  a  first-come  basis. 


The  purpose  of  the  meeting  is  for  the 
Committee  to  review  the  Agency's - 
Drinking  Water  Criteria  Documents  for 
the  following  issues:  Chlorine  Dioxide. 
Ozone  and  its  By-Products,  and 
Cryptosporidium.  The  Conunittee  will 
also  receive  a  presentation  on  a 
chemical  and  microbial  risk  comparison 
model.  Copies  of  these  docimients  are 
NOT  available  from  the  Science 
Advisory  Board.  For  more  information 
concerning  these  documents  and  their 
availability,  please  contact:  Ms.  Jennifer 
Orme  Zavaleta,  U.S.  EPA,  Office  of 
Water,  Office  of  Science  and 
Technology  (WH-856).  401  M  Street 
SW..  Washington.  DC  20460.  Telephone: 
(202)  260-7571.  The  tentative  charge  to 
the  Committee  is  to:  (1)  Provide 
comments  on  the  technical  merit  of  the 
Criteria  Documents  and  the  proposed 
risk  assessments  for  the  compounds 
addressed  in  the  documents;  (2)  provide 
comment  on  the  draft  model  and  the 
assumptions  for  comparing  microbial 
risk  with  chemical  risk;  and  (3)  comment 
on  the  tentative  maximum  contaminant 
level  goals  (MCLG)  for  chlorine  dioxide, 
chlorite,  chlorate,  Cryptosporidium  and 
bromate  and  issues  associated  with  the 
MCLG's. 

For  details  concerning  this  meeting, 
including  a  draft  agenda,  please  contact 
Mr.  Robert  Flaak,  Assistant  Staff 
Director,  Science  Advisory  Board  (A- 
lOlF).  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460.  Telephone:  (202)  260-6552  and 
FAX:  (202)  260-7118.  Members  of  the 
public  who  wish  to  make  a  brief  oral 
presentation  to  the  Committee  must 
contact  Mr.  Flaak  no  later  than  Tuesday, 
February  4. 1992  in  order  to  be  included 
on  the  Agenda.  Written  statements  of 
any  length  (at  least  15  copies)  may  be 
provided  to  the  Committee  up  until  the 
meeting.  The  Science  Advisory  Board 
expects  that  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted  oral 
or  written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  Hve  minutes. 

Dated:  January  22. 1992. 
Samuel  Rondberg. 

Acting  Staff  Director,  Science  Advisory 
Board. 

(FR  Doc.  92-2183  Filed  l-28-«2;  8:45  am] 

MLUNO  COOC  MW-SO-M 


[FRL-4097-9] 

Science  Advisory  Board,  Radiation 
Advisory  Committee;  Open  Meeting 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 


92-463,  notice  is  hereby  given  that  the 
Radiation  Advisory  Committee  (RAC)  of 
the  Science  Advisory  Board  will  meet 
February  10-12, 1992.  Capitol  Holiday 
Inn,  Gemini  Conference  Room,  550  C 
Street  SW..  Washington,  DC  Telephone 
202/479-4000.  The  meeting  will  begin  at 
12:30  on  Monday  and  adjourn  no  later 
than  4  p.m.  on  Wednesday. 

purpose:  (1)  The  Committee  will 
consider,  and  possibly  reach  Hnal 
agreement  on,  a  revised  RAC 
commentary.  "Harmonizing  Chemical 
and  Radiation  Risk  Reduction 
Strategies".  The  draft  commentary  is 
available  from  Mrs.  Joanna  Foellmer 
(202/280-4126). 

(2)  The  Committee  expects  to  review 
the  Homebuyer's  and  Seller's  Guide  to 
Radon.  Copies  can  be  obtained  by 
calling  Ms.  Santa  Hoyt  at  (202/260- 
5879).  The  preliminary  charge  for  this 
review  is  to  review  the  scientific  basis 
for  the  real  estate  radon  testing 
protocols. 

(3)  The  Committee  will  begin  its 
review  of  the  Office  of  Radiation 
Programs'  Reevaluation  of  EPA's 
Methodology  for  Estimating  Radiogenic 
Cancer  Risks.  Copies  of  the  Agency's 
reevaluation  can  be  obtained  by  calling 
Dr.  Jerry  Puskin  (202/260-9633).  The 
Agency's  analysis  relies  upon  a  number 
of  technical  consensus  documents 
produced  by  other  organizations.  These 
include:  The  1990  Recommendations  of 
the  International  Commission  on 
Radiological  Protection.  Annals  of  the 
ICRP  21,  No.1-3. 1991;  The  National 
Research  Council's  1990  Health  Effects 
of  Exposure  to  Low  Levels  of  Ionizing 
Radiation  (BEIR  V).  National  Academy 
of  Sciences.  Washington.  DC.;  the  1980 
NCRP  Report  64,  Influence  of  Dose  and 
Its  Distribution  in  Time  on  Dose- 
Response  Relationships  for  Low-LET 
Radiations  and  the  1985  NCRP  Report 
80.  Induction  of  TTiyroid  Cancer  by 
Ionizing  Radiation,  National  Council  on 
Radiation  Protection  and  Measurements. 
Bethesda.  Md.;  the  1988  NRPB-R226 
Health  Effects  Models  Developed  from 
the  1988  UNSCEAR  Report,  National 
Radiological  Protection  Board.  Chilton. 
Didcot,  Oxon  0X11  ORQ,  United 
Kingdom;  the  1985  Health  Effects  Models 
for  Nuclear  Power  Plant  Accident 
Consequence  Analysis,  NUREG/CR- 
4213  and  the  1991  Revision  1,  Part  H. 
Addendum  1,  LMF-132,  Chapter  3:  Late 
Somatic  Effects,  Nuclear  Regulatory 
Commission.  Washington,  DC;  and  the 
UNSCEAR's  United  Nations,  N.Y.  These 
reference  documents  are  not  available 
from  the  Office  of  Radiation  Programs  or 
the  Science  Advisory  Board. 

The  charge  for  this  review  is: 
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(a)  Has  the  Agency  analysis 
considered  the  most  relevant  risk 
estimates  of  low-LET  radiation? 

(b)  Does  the  Agency  analysis 
accurately  compare  the  most  relevant 
features  and  assumptions  of  the  various 
models? 

(c)  k  the  Agency's  analysis 
technically  sound? 

(d)  Are  the  conclusions  of  the  analysis 
scientifically  defensible? 

(e)  Are  the  recommended  methods  for 
estimating  the  cancer  risks  appropriate 
and  supportable  in  light  of  the  current 
scientific  evidence? 

(4)  The  Committee  will  consider 
whether  to  imdertake  Committee- 
initiated  activities  conceming'(a) 
Development  of  a  better  radom 
measurement  protocol  and  (b)  Radon 
Science — status  and  research  priorities. 

(3]  The  Committee  expects  to  be 
briefed  on  how  EPA  treats  sites 
containing  radioactive  materials,  the 
results  of  OPPE  study  of  EPA's  radon 
programs,  and  a  preliminary  analysis  by 
a  committee  member  of  uncertainty 
associated  with  the  risks  of  radon  in 
drinking  water. 

FOR  fURTHEil  INFORMATION:  The  meeting 
is  open  to  the  public:  however,  seating  is 
limited.  Members  of  the  public  wishing 
to  attend,  provide  oral  public  comment, 
or  have  written  comment  sent  to  the 
Committee  in  advance  of  the  meeting 
should  contact  Mrs.  Kathleen  Conway, 
Designated  Federal  Official,  of  Mrs. 
Dorothy  Clark.  Staff  Secretary  at  (202) 
260-6552  by  COB  February  3. 

Dated:  January  17, 1992. 
Donald  G.  BamM, 

Director.  Science  Advisory  Boarc '. 

[FR  Doc.  92-2154  Filed  1-28-92;  8:45  amj 

BILLMO  COOE  HSO-W-N 


(OPPTS-140171;  FRL-4042-2] 

Access  to  Confidential  Business 
Information  by  ICF  Intemationai, 
incorporated.  The  Bruce  Company, 
and  Radian  Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA).  I    ^ 

action:  Notice. 

summary:  EPA  has  authorized  its 
contractor,  ICF  Intemationai. 
Incorporated  (ICF),  of  Fairfax,  Virginia, 
and  Washington.  DC,  and  its 
subcontractors:  The  Bruce  Company 
(BRU),  of  Washington.  DC.  and  Radian 
Corporation  (RAD),  of  Hemdon. 
Virginia,  for  access  to  information  which 
has  been  submitted  to  EPA  under 
sections  4.  5,  and  6  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some 
of  the  information  may  be  claimed  or 


determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  February  12, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling.  Acting  Director.  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-545,  401  M  St.,  SW.. 
Washington.  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-D9-0068,  contractor 
ICF,  Incorporated,  of  9300  Lee  Hwy.. 
Fairfax,  VA.  and  1850  K  St..  NW..  Suite 
1000.  Washington.  DC.  and  its 
subcontractors:  The  Bruce  Company,  of 
1100  Sixth  St..  SW..  Suite.  515i 
Washington.  DC.  and  Radian 
Corporation,  of  2455  Horsepen  Rd., 
Hemdon,  VA.  will  assist  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
in  conducting  exposure  and  risk 
assessments  of  chemicals  subject  to 
review  and  approval  under  TSCA  and 
the  Clean  Air  Act  Amendments  of  1990. 

In  accordance  with  40  CFR  2.306{j). 
EPA  has  determined  that  under  EPA 
contract  number  6ft-D9-0068.  ICF.  BRU, 
and  RAD  will  require  access  to  CBI 
submitted  to  EPA  under  sections  4,  5, 
and  8  of  TSCA  to  perform  successfully 
the  duties  specified  under  the  contract. 
ICF,  BRU,  and  RAD  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  sections  4.  5.  and  8  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
4.  5.  and  8  of  TSCA  that  EPA  may 
provide  ICF,  BRU.  and  RAD  access  to 
these  CBI  materials  on  a  need-to-know 
basis  only.  All  access  to  TSCA  CBI 
under  this  contract  will  take  place  at 
EPA  Headquarters.  ICFs  Fairfax.  VA 
and  Washington.  DC.  facilities,  and 
RAD's  Hemdon.  VA  facility  only. 

ICF  and  RAD  will  be  authorized 
access  to  TSCA  CBI  at  their  facilities 
under  the  EPA  "Contractor 
Requirements  for  the  Control  and 
Security  of  TSCA  Confidential  Business 
Information"  security  manual.  Before 
access  to  TSCA  CBI  is  authorized  at 
ICFs  and  RADs  sites.  EPA  will  approve 
ICF  and  RAD's  security  certification 
statement,  perform  the  required 
inspection  of  their  faciUties.  and  ensure 
that  the  facihties  are  in  compliance  with 
the  manual.  Upon  completing  review  of 
the  CBI  materials.  ICF  and  RAD  will 
return  all  transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until    * 
September  30. 1992. 


ICF.  BRU.  and  RAD  personnel  will  be 
required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

Dated:  January  17, 1992. 

Linda  A.  Travan, 

Director,  Information  Management  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  92-2166  Filed  1-28-^  8:45  am] 
BILUNG  CODE  WWO-CO-F 


IOPPTS-140170;  Fm.-400»-6] 

Access  to  Confidential  Business 
Information  t>y  Technical  Resources, 
Incorporated 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  EPA  has  authorized  its 
contractor.  Technical  Resources. 
Incorporated  (TRI).  of  Rockville. 
Maryland,  for  access  to  information 
which  has  been  submitted  to  EPA  under 
all  sections  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

dates:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  February  12. 1992. 
FOR  FURTNBI  information  CONTACT: 
David  Kling.  Acting  Director.  TSCA 
Environmental  Assistance  Division  (TS- 
799],  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545. 401 M  St..  SW.. 
Washington.  DC  20460.  (202)  554-1404. 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  66-D1-0161.  contractor 
TRI,  of  3202  Tower  Oaks  Blvd.. 
Rockville,  MD.  will  assist  the  Office  of 
Pollution  Prevention  and  Toxics,  (OPPT) 
in  reviewing  and  evaluating  new 
chemical  submissions  under  TSCA. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-D1-0161.  TRI  will 
require  access  to  CBI  submitted  to  EPA 
under  all  sections  of  TSCA  to  perform 
successfiilly  the  duties  specified  under 
the  contract  TRI  personnel  will  be  given 
access  to  information  submitted  to  EPA 
under  all  sections  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  iniorm  all 
submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
TRI  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  All  access  to 
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TSCA  CBI  under  this  contract  will  take 
place  at  EPA  Headquarters  and  TRI's 
1000  6th  St.,  SW.,  Washington,  DC 
facility  only. 

TRI  will  be  authorized  access  to 
TSCA  CBI  at  its  Washington,  DC  facility 
under  the  EPA  "Contractor 
Requirements  for  the  Control  and 
Security  of  TSCA  Confidential  Business 
Information"  security  manual.  Before 
access  to  TSCA  CBI  is  authorized  at 
TRI's  site.  EPA  will  approve  TRI's 
security  certification,  perform  the 
required  inspection  of  its  facility,  and 
ensure  that  the  facility  is  in  compliance 
with  the  manual.  Upon  completing 
review  of  the  CBI  materials,  TRI  will 
return  all  transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1994. 

TRI  personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  seciirity 
procedures  before  they  are  permitted 
access  to  TSCA  CBL 

Dated:  January  17, 1992. 

Linda  A.  Traven, 

Director,  Information  Management  Diviaioa, 
Office  of  Pollution  Prevention  and  Toxica. 

[¥R  Doc  82-2167  Ftted  1-28-42;  S:45  am] 

BILLINO  CODE  WM-SO-F 


[OPPT8-SM31;  FRL  4049-41 

Certain  Chemicals;  Premamif  actura 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMART:  Section  5(a)(l]  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  puUished  in 
the  Federal  Regiitv  oS  May  13. 1963  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  piOibriied  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  2  such  PMN(s)  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 
Y  92-85,  92-86,    January  3a  1992. 

row  nnrmcR  infommation  contact: 

David  Kling,  Acting  IKrector, 


Environmental  Assistance  Division  (TS- 
799),  Office  of  PoUutiiui  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington.  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551.    . 
SUPPLEMENTART  WrOIIIIATlOW:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

vsa-«s 

Manufacturer.  Seydel  Co. 

Chemical.  (G)  Sodium  sulfosuccinated 
polyester  resin. 

Use/Production.  (S)  Textile  sizing. 
Prod,  range:  Confidential. 


Manufacturer.  Himont  USA.,  Inc. 

Chemical.  (G)  Thermoplastic  olefin 
elastomer. 

Use/Production.  (S)  Hoses,  tubing 
gasket  seal.  Prod,  range:  4,000,000- 
30.000,000  kg/yr. 

Dated:  fanuary  23. 1992. 
StevMi  Nswtmg-Rioa, 
Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxica. 

[FR  Doc  92-2166  Filed  1-28-82;  8:45  am) 
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[OPPTS-S1784;  FRL  4048-SI 

Certain  Chamlcals;  Pramaniifactiira 
Notlcas 

AQENCv:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  &\  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  tfie  final  role  published  in 
the  Federal  Registar  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  25  such  PMNs  and  provides  a 
summary  of  eadi. 
DATES:  Close  of  review  periods: 

P  92-386,  92-387,     April  8, 1992. 

P  92-388. 92-389. 92-390,  92-391. 92- 
392.92-393.92-304.92-305,02-306. 
April  11. 1992. 


P  92-397. 82-398,     April  12. 1902. 

P  92-404,  92-405,  92-406.  92-407, 92- 
408,  92-409,  92-4ia  92-411 .  April  13, 
1992. 

P  92-412,     April  14, 1992. 

P  92-413.    April  15, 1992. 

P  92-414, 92-415.     April  19. 1992. 

Written  comments  by:   . 

P  92-386, 92-387,     March  9, 1992. 

P  92-388,  92-389,  92-390,  92-391, 92- 
392,  92-393.  92-394.  92-395.  92-396, 
March  12, 1992. 

P  92-397. 92-398,    March  13, 1992. 

P  92-404. 92-405, 92-408,  92-407. 92- 
408, 92-409, 92-410, 92-411.     March  14, 
1992. 

P  92-412,     March  15, 1992. 

P  92-413.    March  16, 1992. 

P  92-414, 92-415,    March  20. 1992. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-51784)"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  401  M  St..  SW..  Rm.  Uioa 
Washington.  DC  20460,  (202)  260-3532: 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Khng,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  Rm.  E-545. 401  M  St.,  SW.. 
Washington,  DC  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLBMENTARY  information:  The 
following  notice  contains  iitformation 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE  -G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Fta-sae 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted  azo 
compound. 

Use/Import.  (S)  Pigment  additive. 
Import  range:  Confidential. 

-Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  2,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Static  acute  toxicity: 
time  LC50  96h22-50  mg/1  species  (zebr» 
fish).  Skin  irritation:  negligible  species 
(rabbit).  Skin  sensitization:  positive 
species  (guinea  pig). 

Fss-sar 

Manufacturer.  Confidential. 
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Chemical.  (G)  Silicone  modified 
polyester  resin. 

Use/Production.  (S)  Processing  aid  for 
manufacture  of  polymer  lenses.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxtcity: 
LD50  >  5  g/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 

PM-3M 

Importer.  Xerox  Corporation 

Chemical.  (G)  Graft  acrylate 

copolymer.  '■ 

Use/Import.  (G)  Component  in 
reprographic  developer.  Import  range: 
Confidential.  I 

P92-3«9 

Manufacturer.  The  P.D.  George 
Company. 

Chemical.  (S)  Tall  oil  fatty  acid 
polymer  with  phthalic  anhydride,  and 
glycerine,  and  neopentyl  glycol. 

Use/Production.  (%)  Paint  v^icle. 
Prod,  range:  47,740  kg/jT. 

P  93-390    •  I 

Manufacturer.  Ashland  Chemical,  Inc. 

Chemical.  (G)  Modified  acrylatic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confldential. 

P  93-391 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical.  (G)  Substituted-a^l  amino 
aromatic. 

Use /Production.  (G)  Lubricant 
additive.  Prod,  range:  Confidential. 

P 93-393 

Importer.  Ausimont  USA.  Inc. 

Chemical  (G)  Modified  perfluofo 
polyether  salt. 

Use/ Import.  (S)  Fiber  surface 
treatment  coating.  Import  range: 
Confidential. 

P  93-393 

Importer.  Ausimont  USA.  Inc. 

Chemical  (G)  Modified  perfluoeo 
polyether  salt. 

Use/Import  (S)  Fiber  surface 
treatment  coating.  Import  range: 
Confldential. 


P  93-394 

Importer.  Ausimont  USA.,  Inc. 

Chemical  (G)  Modified  perfluoro 
polyether  salt. 

Use/ Import.  (S)  Fiber  surface 
treatment  coating.  Import  range: 
Confidential. 

P 93-399  I 

Manufacturer.  Ausimont  USA.,  Inc. 
Chemical.  (G)  Modified  perfluoro 
polyether  salt. 


Use/Import.  (S)  Fiber  surface 
treatment  coating.  Import  range: 
Confidential. 

P  93-396 

Manufacturer.  Stepan  Company. 

Chemical  (G)  Alkyl  phenoxy 
poly{oxyethylene)8ulfuric  acid  ester, 
substituted  amine  salt. 

Use /Production.  (G)  Additive  for  fiber 
and  pesticide  formulation.  Prod,  range: 
Confldential. 

Toxicity  Data.  Static  acute  toxicity: 
time  LC50  96h0.27  mg/l  species  (rainbow 
trout). 

P 93-397 

Importer.  Confldential. 

Chemical  (S)  Poly  acatal  poly  oxy 
methylene. 

Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

P 92-398 

Importer.  Confidential. 

Chemical  (G)  Adipic  acid  polyester. 

Use/Import.  (S)  Plasticizer.  Import 
range:  Confidential. 

Toxicity  Data.  Mutagenicity: 
negative. 

P 93-404 

Manufacturer.  Confldential. 

Chemical  (G)  Hydroxy  functional 
styrenated  acrylate  methacrylate 
polymer. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  66,000-100.000  kg/yr. 

P92-40S 

Manufacturer.  Confldential. 

Chemical  (G)  Hydroxy  functional 
styrenated  acrylate  methacrylate 
polymer. 

Use /Production.  (G)  Component  of 
dispersively  applied  coating.  Prod- 
range:  66,000-100,000  kg/yr. 

P 93-406 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
styrenated  acrylate  methacrylate 
polymer. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  66,000-100,000  kg/yr. 

P  93-407 

Manufacturer.  Confidential. 

Chemical  (G)  Hydroxy  functional 
styrenated  methacrylated  polymer. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prodi 
range:  66,000-100.000  kg/yr. 

P  93-406 

Manufacturer.  Daicolor-Pope  Inc. 
Chemical  (G)  Azoic  coupling  product 
of  a  substituted  aniline  sulfonic  acid  and 


a  substituted  hydroxy 
naphthalenecarboxamide. 

Use/Production.  (G)  Azoic  pigment 
modifier.  Prod,  range:  Confidential. 

P  93-409 

Importer.  Confidential. 

Chemical  (G)  Alkyl  benzimidazole 
derivative. 

Use/Import.  (S)  Ingredient  in  pre-flex 
agent.  Import  range:  Confidential. 

P 93-410 

Importer.  Confidential. 

Chemical  (G)  Polyisobutylene  amine. 

Use/Import  (S)  Detergent  additive  for 
gasoline.  Import  range:  Confldential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.200  mg/kg  species  (rat).  Static 
acute  toxicity:  time  LC50  96h4.6-10  mg/l 
species  (rainbow  trout). 

P 93-411 

Importer.  Huls  America,  Inc. 

Chemical  (G)  Polymer  of  aliphatic 
polybasic  acid,  anhydride  of 
aminocarboxylic  acid  and  hetero  cyclic 
aliphatic  compound. 

Use/Import.  (S)  Hot-melt  adhesive 
application.  Import  range:  Confldential. 

P 93-413 

Importer.  Ciba-Geigy  Corporation. 

Chemical  (G)  Substituted  triphenyl 
triazine. 

Use/Import.  (G)  Textile  chemical. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Mutagenicity:  negative. 
Skin  irritation:  negligible  species 
(rabbit).  Skin  sensitization:  negative 
species  (guinea  pig). 

P  93-413 

Manufacturer.  Henkel  Corporation. 
Chemical  (G)  Trialkylguanidine. 
Use/Import.  (S)  Metal  extractant. 
Import  range:  Confidential. 

P  93-414 

Importer.  Confidential. 

Chemical  (G)  Poly-styrene-acrylic 
resin. 

Use/Import  (G)  Polymer  additive. 
Import  range:  Confidential. 

P 93-416 

Manufacturer,  Confidential. 

Chemical  (G)  Poly{8tyrene-co- 
{uylonitrile. 

Use/Production.  (C)  Coating.  Prod, 
range:  Confidential. 
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Dated:  JainMiy  23, 1982. 
Steven  Newburg-Riim, 

Acting  Director,  biformation  Management 
Division,  Office  ofPolhitktn  Prevention  and 
Toxica. 

(FR  Doc  92-2109  Filed  l-2fr-«2:  »«5  am) 


FEDERAL  COMMUMCATtONS 
COMMISSION 

(Report  Na  1871) 

rvinions  Tor  RKonsNiQnHion  Of 

ACuOfW  m  HUN  RMMiiy  I'lUteBUIIIUI 

January  22, 19B2. 

Petitions  for  reconsideration  have 
been  filed  in  the  CommissioB  mle 
making  proceedings  Hsted  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(6).  The  full  text  of  these 
documents  are  available  Ux  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW.,  Washington,  DC.  or  may  be 
purchased  from  the  Commission's  copy 
contractor  Downtown  Copy  Center  (202) 
452-1422.  OiqxMitioDS  to  these  petitions 
must  be  filed  on  tx  before  February  13, 
1992.  See  S  l-4(bHl)  of  the  Commission's 
rules  (47  CFR  1.4(b)(l}).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  S  73.202(b]. 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Lancaster,  Wisconsin, 
Clinton,  Manchester,  Iowa;  and 
Morrison.  Illinois]  (MM  Docket  No. 
89-521;  RM  No.  6606  and  7254) 
Number  of  Petitions  Received:  1. 

Subject:  Amendment  of  part  74  of  the 
Conmiission  Rules  Regarding  FM 
Booster  Stations.  (FFC  91-317) 
Number  of  Petitions  Received:  2. 

Federal  Comoninicatioiu  Coinmiauon. 

Donna  R.  Seaicy, 

Secretary. 

[FR.  Doc  92-2100  Filed  1-28-92;  8:45  am] 

BHXmO  COOK  tTta^vii 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-928-DR) 

Iowa;  Amendment  to  a  Ma[or  Disaster 
Declaration 

AQENCV:  Federal  Emergency 

Management  Agency. 

ACnOW:  Notice. 

.  SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa 
(FEMA-928-CR),  dated  December  26, 
1991,  and  related  determinations. 


DATED:  Jamiary  21. 1992. 

TOR  PURTNER  INFORMATION  CONTACT 

Pauline  C  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472  (202)  646-3606. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Iowa,  dated  December 
26, 1991,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  26, 1991: 

The  countiea  of  O'ftien.  Woodbury,  Union, 
and  Ida  for  Public  Aasiatance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.518.  Disaster  Assistance) 
Grant  C  Petetson, 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
[FR  Doc  92-2147  Filed  1-28-92;  8:45  am] 
BILLMa  COOK  •7t»-0Mi 


[FEMA-«30-l)R] 

Texas;  Amentfment  to  a  Major  Disaster 
Declaration 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  iat  the  State  of 
Texas  (FEMA-930-DR),  dated  December 
26. 1991,  and  related  determinations. 

dates:  January  17, 1992. 

FOR  FURTNCR  information  CONTACT: 

Pauline  C  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472  (202)  646-3606. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Texas,  dated  December 
26, 1991,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  28,  }991: 

The  counties  of  Anderson.  Calhoun. 
Comanche,  DeWitt,  Eastland.  Hays.  Hill. 
Hood,  )one8,  Lampasas,  Leon,  Milam,  Palo 
Pinto,  and  Victoria  for  Individaal  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  Na 
83.516.  Disaster  Assistance) 
Granl  C  PMnsoo, 

Associate  Director,  State  and  Local  Programa 
and  Support,  Federal  Emergency 
Management  Agency. 
[FR  Doc  92-2148  Filed  1-28-82;  8:45  am) 
SHXHM  COOK  •ris-oi.ii 


FEDERAL  MARmME  COMMISSION 
Ocean  Fralolit  Fuiwaiilaf  Ucansa 


Forwanflng,  inc.  at  aL 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  %vith  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1964  (46  U.S.C  app.  1718 
and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  DC  20S73. 
Tampa  International  Forwarding,  Inc.. 

4611  North  Hale  Avenue,  Tampa,  FL 

33614,  Officers:  Edward  ].  Henderson, 

Director  of  Operations,  Dominique  W. 

Root,  Director  of  Sales 
Pacific  Fret^t  Group  bitemational,  105 

Embarcadera  Oakland.  CA  94606, 

Officers:  John  McNulty,  President, 

Paul  G.  Falk,  Vice  President 
Carpe  Air  ft  Sea  Shipping  Inc.;  321 

Commercial  Ave.,  Palisades,  N]  07650, 

Officer  Barbara  A.  Carpe,  President 
John  M.  Hidunan,  8729  Bonner  Drive,  W. 

Hollywood.  CA  90048,  Sole  Proprietor 
Gemini  Freight  Forwarding  Company.  22 

El  Dorado  St.,  #4.  Arcadia,  CA  91006, 

Yihong  Wu,  Sole  Proprietor 
Asian  Pacific  Express,  Inc.,  1928  Tyler 

Ave.,  suite  K-166.  S.  El  Monte,  CA 

91733.  Officer.  John  Nai-Chuang  Ngal, 

President. 

Dated:  January  23, 1992. 

By  the  Federal  Maritime  Commission. 
Joseph  C  PoOuag, 
Secretary. 
(FR  Doc.  92-2066  Filed  l-28-(l2;  8:45  am] 

BiuMe  coK  sn»4i-« 


[PetWon  Na  Pa-t2} 

Diract  Containar  Line-Conditions 
UnfavoraMa  to  Shipping  in  the  United 
States  Korea  Trade;  FVlng  of  Petition 
for  Relief 

Notice  is  given  that  a  petition  for 
relief  fmn  conditions  unfavorable  to 
shipping  in  the  United  States-Korea 
trade  ('Trade")  has  been  filed  by  Direct 
Container  Line,  Inc  ("Petitioner"), 
requesting  relief  under  section  19(l)(b] 
of  the  Merchant  Marine  Act,  1920 
("SecUon  19"),  48  U.S.C.  app.  876(1  )(b). 
Petitioner  requests  Commission 
assistance  in  its  attempts  to  establish  a 
branch  office  in  Korea,  which  is  alleged 
to  be  prohibited  by  Korean  Nationality 
requirements  as  to  ownership  and 
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composition  of  officers.  Petitioner 
suggested  counter-measures  could 
include  suspension  of  Korean-owned, 
U.S.-resident  NVOCCs'  tariffs,  or  that 
the  Commissioh  might  fashion  any 
appropriate  remedy.  Under  Section  19, 
the  Commission  is  authorized  to  make 
rules  and  regulations  affecting  shipping 
in  the  foreign  trade  in  order  to  adjust  or 
meet  general  or  special  conditions 
unfavorable  to  shipping  in  the  foreign 
trade.  In  this  instance,  the  Petitioner  is 
asking  the  Commission  to  remedy  a 
condition  or  conditions  which  it  alleges 
precludes  U.S.-owned  NVOCCs  or 
freight  forwarding  businesses  from 
operating  in  Korea  although  Petitioner 
maintains  that  the  U.S.  has  no  similar 
restrictions  on  foreign-owned  NVOCC 
or  freight  forwarding  enterprises  from 
operating  in  the  U.S. 

Because  this  petition  presents  the 
Commission  with  its  first  request  for 
rehef  under  Section  19  on  behalf  of  a 
transportation  intermediary— >that  is,  a 
NVOCC  of  a  freight  forwarder — rather 
than  an  ocean  common  carrier,  the 
Commission  would  be  particularly 
interested  in  comments  suggesting 
appropriate  actions  should  a  rulemaking 
be  initiated.  For  example.  Petitioner 
alleges  that  Korean  law  treats  NVOCCs 
and  forwarders  identically,  and 
therefore  urges  the  Commission  to 
consider  counter-measures  that  would 
apply  with  equal  force  to  Korean  owned 
NVOCCs  and  forwarders  operating  in 
the  United  States.  Petitioner  notes  that 
countervailing  voyage  fees  against 
Korean  ocean  carriers  might  not  be  an 
appropriate  remedy,  even  though  it  may 
be  within  the  range  of  options  available 
to  the  Commission  in  a  Section  19 
rulemaking. 

To  facilitate  thorough  consideration  of 
the  petition,  interested  persons  are 
requested  to  reply  to  the  petition  no 
later  than  March  13, 1992.  Replies  shall 
be  directed  to  the  Secretary.  Federal 
Maritime  Commission,  Washiilgton,  DC 
20573-0001,  shall  consist  of  an  original 
and  15  copies,  and  shall  be  served  on  F. 
Conger  Fawcett.  esq.,  Fawcett  & 
Fawcett,  101  Larkspur  Landing  Circle, 
suite  321,  Larkspur,  California  94939. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  DC 
office  of  the  Commission.  1100  L  Street 
NW.,  room  lllQl. 
loseph  C  Polking, 
Secretary 

|FR  Doc.  92-2095  Filed  1-28-92;  8:45  am] 
nujNO  COW  •73o-ei-« 


U  Ml 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Preaident't  Committee  on  Mental 
Retardation;  Meeting 

Agency  Holding  the  Meeting: 
President's  Conmiittee  on  Mental 
Retardation. 

Time  and  Date:  Executive  Committee 
Meeting.  Monday,  March  2, 1992.  B  a.m.- 
9  a.m.;  Full  Committee  Meeting.  March 
2-3, 1992,  9:30  a.m.-5  p.m. 

Place:  Ritz-Carlton  Hotel.  1250  South 
Hayes  Street,  Arlington.  Virginia. 

Status:  Meetings  are  open  to  the 
public.  An  interpreter  for  the  deaf  will  be 
available  upon  advance  request.  All 
locations  are  barrier  free. 

Matters  To  Be  Considered:  Reports  by 
members  of  the  Executive  Committee  of 
the  President's  Committee  on  Mental 
Retardation  (PCMR)  will  be  given.  The 
committee  plans  to  discuss  critical 
issues  concerning  prevention,  family 
and  community  services,  full  citizenship, 
public  awareness  and  other  issues 
relevant  to  the  PCMR's  goals. 

The  PCMR-  (1)  Acts  in  an  advisory 
capacity  to  the  President  and  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  on  matters  relating 
to  programs  and  services  for  persons 
with  mental  retardation;  and  (2)  is 
responsible  for  evaluating  the  adequacy 
of  current  practices  in  programs  for  the 
retarded,  and  reviewing  legislative 
proposals  that  affect  persons  with  metal 
retardation. 

Contact  Person  for  More  Information: 
Sambhu  N.  Banik.  Ph.D.,  Wilbur  J.  Cohen 
Building,  room  5325,  330  Independence 
Avenue,  SW..  Washington.  DC  20201- 
0001,  (202)  619-0634. 

Dated:  January  10. 1992. 
Sambbu  N.  Banik, 
Executive  Director,  PCMR. 
IFR  Doc.  92-2101  Filed  1-28-92;  8:45  am] 

MLUNQ  CODE  4t30-01-«i 

Centers  for  Disease  Control 

Ergonomic  Interventiona  for  tlie 
Beverage  Delivery  Industry;  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
meeting. 

Name:  Ergonomic  Interventions  for  the 
Beverage  Delivery  Industry. 


Time  and  Date:  9  a.m.^  p.m.,  February  13. 
1992. 

Piace:  Alice  Hamilton  Laboratory, 
Conference  Room  C,  NIOSH,  CDC  5555 
Ridge  Avenue,  Cincinnati.  Ohio  45213. 

Status:  Open  to  the  public,  limited  only  by 
the  space  availal>ie. 

Purpose:  To  conduct  an  open  meeting  for 
the  review  of  a  NIOSH  project  entitled, 
"Ergonomic  Interventions  for  the  Benverage 
Delivery  Industry."  This  project  involves  the 
development  of  ergonomic  interventions  to 
reduce  musculoikeletal  stress  during  soft- 
drink  container  delivery  in  the  beverage 
delivery  industry. 

Contact  Person  for  Additional  Information: 
lames  D.  McGlothlin.  NIOSH,  CDC,  4676 
Columbia  Parlcway.  Mailstop  R-5,  Cincinnati, 
Ohio  45228.  telephone  513/841-4221  or  FTS 
684-4221. 

Dated:  January  23. 1992. 
EIvinHUyw. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc  92-2100  Filed  1-28-82: 8:45  am] 
BHJUNQ  COOC  4M0-1S-II 


PubHc  Health  Service 

Food  and  Drug  Administration; 
Statement  of  Organization,  Functions, 
and  Delegationa  of  Authority 

Part  H.  chapter  HK  (Food  and  Drug 
Administration]  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (56  FR  29484.  June  27. 1991.  as 
amended  most  recently  in  pertinent  part 
at  56  FR  50126.  October  3. 1991).  is 
amended  to  change  the  standard 
administrative  code  designator  for  the 
chapter  and  all  of  its  sections  from  HK 
to  HF  (35  FR  3685.  February  25. 1970.) 

The  HF  designator  (35  FR  3685. 
February  25. 1970)  was  used  for  the 
Food  and  Drug  Administration  (FDA) 
before  its  realignment  (56  FR  29484.  June 
27. 1991).  When  the  realignment  was 
published,  HK  was  the  organizational 
designator  for  FDA.  However,  because 
of  the  wide  range  of  organization  and 
management  systems  d^at  support  the 
FDA.  it  is  more  practical  and  efficient  to 
maintain  the  HF  designator  for  FDA. 

Reentry  of  the  HF  designator  for  the  , 
organizations  listed  below  reflect:  (1) 
The  June  7, 1991  FDA  realignment);  (2) 
the  Office  of  Management  and  Center 
for  Veterinary  Medicine  functional 
statement  revisions  (56  FR  50126). 
October  3, 1991);  and  (3)  the  Office  of 
PoUcy  substructure  (56  FR  47098, 
September  17, 1991): 
HFAfr— Office  of  Management  and 

Systems. 
HFA9 — Office  of  Operations. 
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HFAQ— Office  of  External  Affairs. 
HFAH— Office  of  Science. ' 
HFAP— Office  of  Policy. 
HFAPA— Regulations  Policy  and 

Management  Staff. 
HFAPB — Policy  Development  and 

Coordination  Staff. 
HFAPC— Policy  Research  Staff. 

Dated:  January  22, 1992. 
NeU  J.  StUlman. 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 
[FR  Doc.  92-2121  Filed  1-28-92;  8:45  am] 
■aUNQ  CODE  4160-10-11 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  CoUaction  Submitted  to 
the  Office  of  Managament  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  information  collection  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below,  comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  office  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1076-0094, 
Washington.  DC  20503.  telephone 
number  (202)  395-7340. 

Title:  25  CFR  Part  11,  Law  and  Order 
on  Indian  Reservations. 

OMB  Approval  Number  107&-0094. 

Abstract-  Courts  of  Indian  Offenses 
have  jurisdiction  overdomestic 
relations,  including  issuance  of  marriage 
licenses  and  divorce  decrees.  The 
general  information  collected  on  a 
marriage  license  application  or  a 
petition  for  dissolution  is  essential  to 
enable  the  court  to  issue  the  proper 
documents.  Respondents  are  persons 
who  are  seeking  a  marriage  license  or 
who  wants  to  petition  for  divorce. 

Frequency:  On  occasion. 

Description  of  Respondents:  Persons 
seeking  marriage  decrees  or  divorce 
proceedings. 

Annual  Responses:  300. 

Annual  Burden  Hours:  75. 

Bureau  Clearance  Office:  Gail 
Sheridan  (202)  20&-2685. 


Dated:  April  18, 1991. 
Carol  A.  Baoon, 

Director,  Office  of  TUbal  Services. 

Editorial  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register  on 
Janua^  24, 1992. 

[FR  Doc.  92-2111  Filed  1-28-92;  8:45  am] 
■UUNQ  COM  4310-0>-M 


Bureau  of  Land  Management 
[YA-324-4$S0-241A] 

Information  Collaction  Submitted  to 
th«  Office  of  Managamant  and  Budget 
for  Review  Under  the  Paparworfc 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  Usted 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (not  yet 
assigned).  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Survey— Public  Room  Customer 
Satisfaction. 

OMB  Approval  Number:  (Not  yet 
assigned). 

Abstract-  Respondents  provide 
information  on  die  quality  of  Bureau 
public  room/reception  erea  service 
received,  either  by  telephone,  in  writing, 
or  in  person.  This  information  allows  the 
Bureau  to  determine  if  changes  to 
service  are  necessary  to  improve 
assistance,  timeliness,  or  better  meet 
information  needs  of  members  of  the 
public. 

Bureau  Form  Number:  1120-8. 

Frequency:  Annually. 

Description  of  Respondents: 
Individuals,  or  organizations  using  BLM 
public  rooms/reception  areas,  or  any 
other  means  of  inquiries  from  the  public 
to  acquire  information  or  assistance 
from  BLM.' 

Estimated  Completion  Time:  Five 
minutes. 

Annual  Responses:  400. 

Annual  Burden  Hours:  32. 

Bureau  Clearance  Officer  (Alternate): 
Gerri  Jenkins  202-653-6105. 

Dated:  January  8, 1992. 
John  J.  MoeDar, 

Assistant  Director,  Support  Services. 
[FR  Doc.  92-2088  Filed  1-28-02: 8:45  am] 


[NV-4)30-02-4320-02] 

Carson  City  District  Grazing  Advisory 
Board;  Meeting 

AOENCV:  Bureau  of  Land  Management. 
Interior. 

ACHON:  Cancellation  and  notice  of 
rescheduling  of  a  meeting. 

summary:  The  Carson  City  District 
Grazing  Advisory  Board  scheduled 
meeting  for  10  a.m.,  on  Thursday, 
November  21, 1991,  was  cancelled  for 
lack  of  a  quorum.  The  meeting  is  now 
rescheduled  for  Thursday,  February  27. 
1992  at  10  a.m.  in  the  Carson  City 
District  Office  Conference  Room,  1535 
Hot  Springs  Road,  suite  300,  Carson 
City,  Nevada.  The  primary  topics  will  be 
the  FY  1992  Rangeland  Improvement 
Projects,  Allotment  Management  Plans, 
and  the  status  of  the  Land  Use  Plans. 
The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  1  p.m.  or  file  written 
statements  for  the  Board's 
consideration. 

FOR  nmTHCii  mronMATiON  contact: 

Andy  Anderson,  Carson  City  District, 
Bureau  of  Land  Management,  1535  Hot 
Springs  Road,  suite  300,  Carson  City, 
Nevada,  89706.  phone:  (702)  885-6141. 

Dated:  January  15. 1992. 
James  W.  Elliott. 

District  Manager,  Carson  City  District 
[FR  Doc.  92-20ee  Filed  1-28-92:  8:45  amj 
BNJJNe  GOOC  4l1»4<C-« 


Minerals  Management  Sarvica 

Accounting  Procedure  for  Determining 
the  Suffldancy  of  Estimate  Payment 
Balancas  EstabHshad  by  Payors  on 
Federal  and  Indian  Oil  and  Gas  Leases 

January  22. 1992.- 

AQENCV:  Minerals  Management  Service 

(MMS),  Interior. 

actioh:  Notice. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  published  a  Notice  in  the  , 
Federal  Register  on  July  18, 1991,  (56  FR 
33040)  of  its  accounting  procedure  for 
determining  the  sufficiency  of  estimate 
royalty  payment  balances.  It  established 
Decemlwr  2. 1991,  as  the  effective  date. 
The  Notice  was  e  summary  of  a  Dear 
Payor  letter  dated  July  8. 1991,  that  was 
mailed  to  all  royalty  payors  on  Federal 
and  Indian  oil  and  gas  leases.  Because 
the  Dear  Payor  letter  was  not  printed  in 
its  entirety,  minor  differences  were 
noted.  Even  though  we  have  not 
received  any  concern  on  the  differences, 
we  have  reprinted  the  letter  to  assure 
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consistent  guidance  on  the  accounting 
procedure  for  determining  the 
sufficiency  of  estimated  payment 
balances  established  by  payors  on 
Federal  and  Indian  Oil  and  gas  leases. 
EFFECTIVE  DATE:  December  2. 1991. 
FOR  FURTHEK  INFORMATION  CONTACT 
Betty  A.  Middle,  Chief,  Automated 
Exception  Processing  Sectioa  Minerals 
Management  Service,  P.O.  Box  25165, 
MS  3212.  Denver,  Colorado  80225-0165, 
at  (303)  231-3582  or  (FTS)  328-3582. 
SUPMEMENTARV  INFORMATION:  By  letter 
of  July  8, 1991,  MMS  notified  payors  of 
the  accounting  procedure  for 
determining  the  sufficiency  of  estimate 
payment  balances  on  both  Federal  and 
Indian  leases.  In  addition,  MMS 
provided  payors  with  the  existing 
current  estimate  balances.  This  letter 
established  E)ecember  2. 1991,  as  the 
effective  date  for  the  procedure  and  was 
signed  by  Mr.  James  R.  Detlefs,  Chief, 
Fiscal  Accoimting  Division.  The  letter  is 
reprinted  below. 

Dear  Payor  This  letter  is  to  inform  you  that 
the  Minerals  Management  Service  (MMS) 
will  calculate  interest  charges  on  insufficient 
estimate  balances  on  Federal  and  Indian 
leases  at  the  lease  level  effective  with  the 
September  1991  sales  month.  Please  note  that 
the  sufficiency/insufficiency  comparison  will 
not  be  calculated  at  either  the  product  type  or 
payor  code  levels.  This  clarification  will 
appear  in  the  Federal  Register.  To  avoid 
interest  charges,  payors  must  ensure  that  the 
estimate  balance  on  each  lease  is  sufficient 
to  cover  actual  royalties  to  be  reported. 
Therefore,  we  have  enclosed  a  listing  of  your 
estimate  balances  as  of  June  20, 1991,  for  your 
analysis.  Your  estimate  balances  on  this 
listing  were  calculated  using  only  accepted 
royalty  estimate  information.  Adjustments  to 
your  estimate  iMlances  received  after  June  20, 
1991,  will  not  appear  on  this  report. 

The  procedures  to  establish  or  to  adjust 
estimate  payments  are  contained  in  the  MMS 
Oil  and  Gas  Payor  Handbook.  Volume  n. 
Section  3.5.  Federal  and  Indian  oil  and  gas 
leases  provide  that  royalties  on  production 
shall  be  done  an  payable  monthly  on  the  last 
day  of  the  month  following  the  month  in 
which  the  oil  or  gas  is  removed  and  sold. 
Royalty  payors  may,  however,  make  an 
estimated  royalty  payment  and  delay 
reporting  and  paying  actual  royalties  an 
additional  month.  Your  estimates  must  be 
adjusted  no  later  than  the  October  1991 
report  month  to  cover  September  1991  sales. 

In  calculating  the  lease-level  insufTiciency 
to  determine  the  principal  that  is  paid  late. 
MMS  will  compare  the  estimate  balance  to 
the  actual  royalties  reported  and  paid  during 
and  after  the  "extended  estimate  period"  for 
each  lease.  The  "extended  estimate  period"  is 
derined  as  the  time  period  the  due  date  is 
extended  because  of  an  estimate.  For 
example,  for  sales  month  September  1991, 
royalties  are  doe  October  31, 1991.  If  the 
payor  had  previously  paid  and  reported  an 
estimate,  the  extended  due  date  would  be 
December  2, 1991  (the  usual  due  date  of 


November  30  falls  on  Saturday).  Therefore, 
the  "extended  estimate  period"  is  November 
1. 1991.  through  December  2. 1991. 

In  accordance  with  30  CFR  21B.S4  (1991). 
we  will  calculate  insufficient  estimate 
interest  on  the  insufficient  estimate  amount 
for  the  number  of  days  payor  uses  the 
extended  estimate  period  (the  number  of 
days  in  the  "extended  estimate  period"  or 
fewer  if  the  payor  submits  payment  earlier). 
When  the  actual  royalties  are  paid  past  the 
"extended  estimate  period."  the  interest 
assessed  on  the  insufficient  estimate  amount 
will  be  calculated  only  for  the  number  of 
days  in  the  "extended  extended  period."  On 
a  separate  late-payment  interest  invoice,  we 
will  calculate  interest  on  the  full  amount  of 
the  actual  royalty  for  the  number  of  days  past 
the  extended  due  date  until  the  payment 
receipt  date.  These  two  interest  bases  do  not 
overlap  the  same  time  periods;  thus,  you  will 
not  be  assessed  twice  for  the  same  time 
period. 

You  should  review  your  estimated 
payments  on  each  lease  to  ensure  that  the 
estimate  balance  at  the  lease  level  is 
sufficient  to  cover  actual  royalties  for  all 
products  that  you  plant  to  report  and  pay 
during  and  after  the  "extended  estimate 
period."  Sufficient  estimate  payments  will  not 
preclude  MMS  from  assessing  applicable 
late-payment  charges  and  late  reporting 
assessments. 

If  you  have  questions  regarding  the 
insufficient  estimate  interest  calculation, 
please  call  Mr.  Date  Peterson  at  (303)  231- 
3606.  If  you  have  questions  regariding  the 
reporting  or  adjustment  of  estimates,  please 
call  your  Lessee  Contact  Representative  ai 
(303)  231-3288. 

End  of  letter 

Dated:  January  22, 1992. 
Jimmy  W.  Maybeiry. 

Associate  Director  for  Royalty  Management 
[FR  Doc.  92-2118  Filed  1-28-82: 8:45  am| 
BHJJNO  COOe  4311 


National  Park  Service 

Jimmy  Carter  National  Historic  Site 

agency:  National  Park  Service.  DOT 
action:  Notice  of  Advisory  Commission 
Meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Conunission  Act  that  a  meeting  of  the 
Jimmy  Carter  National  Historic  Site 
Advisory  Commission  will  be  held  al 
8:30  a.m.  to  4  pjn.  at  the  following 
location  and  date. 
DATES:  February  28, 1992. 
addresses:  The  Jimmy  Carter  Library 
and  Museum  Conference  Room,  One 
Coppenhill  Avenue,  Atlanta.  Georgia 
30307. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Fred  Boyles,  Superintendent.  Jimmy 
Carter  National  Historic  Site,  Route  1. 
Box  800.  Andersonville,  Georgia  31711. 


SUPPLEMENTARY  INFORMATIONC  The 

purpose  of  the  Jimmy  Carter  National 
Historic  Site  Advisory  Commission  is  to 
advise  the  Secretary  of  the  Interior  or 
his  designee  on  achieving  balanced  and 
accurate  interpretation  of  the  Jimmy 
Carter  National  Historic  Site. 

The  members  of  the  Advisory 
Commission  are  as  follows: 

Dr.  Steven  Hochman. 

Dr.  James  Sterling  Yotmg. 

Dr.  Donald  B.  Schewe. 

Dr.  Henry  King  Stanford. 

Dr.  James  David  Barber. 

Director,  National  Park  Service,  Ex- 

Officio  Member. 

The  matters  to  be  discussed  at  this 
meeting  include  the  status  of  park 
development  and  planning  activities. 
This  meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  Oie  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 

Dated:  January  17, 1992. 
James  W.  Orieman,  Jr., 
Regional  Director.  Southeast  Region. 
(FR  Doc  92-2143  Filed  1-28-02:  8:45  am) 
•nxiNOCOOE  aio-rt-M 


Office  Of  the  Secretary 

IS  16  DM  6.  Appendix  61 

National  Environmental  Policy  Act 
Proposed  Implementing  Procedures 

agency:  Department  of  the  Interior. 
action:  Notice  of  Proposed  Revisions  to 
the  DOI  Manual  516  DM  6.  Appendix  6. 
Managing  the  National  Environmental 
Policy  Act  (NEPAJ  Process  for  the 
Bureau  of  Mines. 

summary:  This  notice  announces  a 
proposed  revision  for  implementing 
NEPA  within  the  Bureau  of  Mines.  The 
proposed  revision  primarily  reflects 
changes  in  organization  and 
responsibilities.  The  Department's 
procedures  were  published  in  the 
Federal  Register  on  April  23. 1980  (45  FR 
27541J  and  revised  on  May  21. 1984  (49 
FR  21437J.  Appendix  6  for  the  Bureau  of 
Mines  was  published  on  December  29. 
1980  (45  FR  85528). 
DATES:  Comments  due  aa  or  before 
February  28, 1992. 


UMI 


rederal  Register  /  Vol.  57,  No.  19  /  Wednesday,  January  29.  1992  /  Notices 


3437 


ADDRESSES:  Comments  to  Dr.  Jonathan 
P.  Deason,  Director,  Office  of 
Environmental  Affairs,  Department  of 
the  Interior,  1849  C  Street  NW., 
Washington,  DC  20240. 
FOR  niRTHER  INFORMATION  CONTACT: 
Dr.  Jonathan  P.  Deason,  address  above, 
telephone  (202)  208-3891.  For  Bureau  of 
Mines,  contact  Mr.  William  L  Miller, 
Division  of  Policy  Analysis,  telephone 
(202)  634t1292. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  revised  appendix  to  the 
Departmental  Manual  (516  DM  6, 
appendix  6)  provides  specific  NEPA 
compliance  instructions  to  the  Bureau  of 
Mines.  In  particular,  it  updates 
information  about  the  Bureau's 
organizational  responsibilities  for  NEPA 
compliance  and  makes  minor  technical 
changes  in  categorical  exclusions  for  the 
NEPA  process. 

The  appendix  must  be  considered  in 
conjunction  with  the  Department's 
procedures  (516  DM  1-6)  and  the 
Council  on  Environmental  Quality's 
regulations  implementing  the  procedural 
provisions  of  NEPA  (40  CFR 1500-1508). 

Comments  on  the  proposed  appendix 
which  are  received  by  February  28, 1992, 
will  be  carefully  considered  in  preparing 
the  fmal  appendix.  Comments  received 
after  that  date  will  also  be  considered  to 
the  extent  practicable. 

Outline 

Chapter  6  (516  DM  6)  Managing  the 

NEPA  Process 
Appendix  &— Bureau  of  Mines 

6.1  NEPA  Responsibility 

6.2  Guidance  to  Applicants 

6.3  Major  Actions  Normally 
Requiring  an  EIS 

6.4  Categorical  Exclusions. 

Dated:  January  24, 1992. 
fonathan  P.  Deason, 

Director,  Office  of  Environmental  Affairs. 

516  DM  6,  Appendw  6 

6.1    NEPA  Responsibility 

■    A.  The  Director  is  responsible  for  the 
compliance  of  all  Bureau  of  Mines 
activities  with  NEPA. 

B.  Chief.  Office  of  Regulatory  Projects 
Coordination  is  responsible  to  the 
Director  for  overseeing  Bureau 
compliance  with  the  requirements  of 
NEPA.  He  or  she  reviews  proposed 
legislation  and  Bureau  programs  for 
NEPA-relat^d  implications. 

C.  Associate  Director — Research  is 
responsible  for  the  formulation, 
planning,  management,  effective 
performance,  and  evaluation  of  research 
programs  under  his/her  purview.  He  or 
she  ensures  that  environmental 
concerns  are  identified  early  in  the 


planning  stages  for  all  proposed 
research  projects,  facilities,  and  related 
activities. 

D.  Chiefs,  Research  Divisions  are 
responsible  to  the  Associate  Director — 
Research  for  integrating  the  NEPA 
process  into  all  research  programs. 

E.  Associate  Director— Information 
and  Analysis  is  responsible  for  the 
conduct  of  engineering  investigations 
and  evaluations,  and  economic 
investigations  relative  to  the 
development,  utilization,  and 
conservation  of  mineral  resources, 
assessments  of  mineral  potential  on 
public  lands,  and  the  conduct  of  State 
mineral  activities.  He  or  she  is 
responsible  for  the  overall  coordination 
of  the  Bureau's  NEPA  activities, 
providing  guidance  and  information  on 
NEPA  matters  pertaining  to  the  Bureau's 
programs.  Information  about  Bureau  of 
Mines  NEPA  documents  or  the  NEPA 
process  can  be  obtained  by  contacting 
the  Division  of  Resource  Evaluation. 

F.  Chief,  Division  of  Resource 
Evaluation  is  responsible  to  the 
Associate  Director — Information  and 
Analysis  for  ensuring  that  potential 
environmental  impacts  on  domestic 
mineral  resources  are  adequately    . 
reviewed  and  assessed.  He  or  she 
coordinates  the  internal  environmental 
review  process. 

6.2  Guidance  to  Applicants 

The  Bureau  of  Mines  is  not  involved 
in  the  application  process. 

6.3  Major  Actions  Normally  Requiring 
an  EIS 

A.  Approval  of  construction  of  a 
major  new  research  center  or  test 
facility  normally  will  require  the 
preparation  of  an  EIS. 

B.  If  it  is  initially  decided  not  to 
prepare  an  EIS.  an  EA  will  be  prepared 
and  handled  in  accordance  with 

9  1501.4(c)(2). 

6.4  Categorical  Exclusions 

In  addition  to  the  actions  listed  in  the 
Departmental  categorical  exclusions 
outlined  in  appendix  1  of  516DM2,  many 
of  which  the  Bureau  also  performs,  the 
following  Bureau  of  Mines  actions  are 
designated  categorical  exclusions  unless 
the  action  quali^es  as  an  exception 
under  appendix  2  of  516DM2. 

A.  Data  collection  activities  and  field 
Surveys.  Included  are  reconnaissance- 
type  investigations,  detailed  field 
investigations,  research  studies  to 
develop  new  information,  and  well 
logging. 

B.  Research  activities  concerning  the 
development  and  evaluation  of 
metallurgical  or  environmental 
technologies,  and  the  demonstration  of 


associated  methodologies  and  related 
equipment. 

C.  Research  activities  concerning 
health,  safety,  and  mining  technology. 

D.  Research  activities  that  take  place 
in  a  laboratory  where  the  scale  of  the 
activity  does  not  exceed  the  design 
capacity  of  the  laboratory  and  where 
the  methods  for  proper  control  and 
disposal  of  laboratory  wastes  have  been 
implemented  to  prevent  any  accidental 
release  to  the  environment  and  its 
subsequent  degradation. 

E.  Field  demonstrations  and  pilot 
plant  operations,  when  undertaken  only 
in  conjunction  with  existing  operations 
and  facilities  of  a  cooperator  or 
contractor,  when  the  scale  of  the 
proposed  demonstrations  and  pilot-plant 
tests  does  not  exceed  the  capacity  of  the 
installation  to  control  and  contain  any 
accidental  release  or  other  impact  and 
such  demonstrations  or  operations  are 
in  compliance  with  all  existing  Federal. 
State,  and  local  standards  and 
regulations  to  protect  human  health  and 
the  environment. 

[FR  Doc.  92-2140  Filed  1-28-02;  8:45  am) 
MLUNQ  CODE  4SW-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtigatlon  Na  337-TA-334] 

Designation  of  Additional  Commission 
InvestigatIvs  Attorney 

In  the  matter  of  certain  condensers,  parts 
thereof  and  products  containing  same, 
including  air  conditioners  for  automobiles. 

Notice  is  hereby  given  that,  as  of  this 
date.  Gabrielle  Siman.  Esq.  and  Steven 
A.  Glazer.  Esq.  of  the  OflTicer  of  Unfair 
Import  Investigations  are  designated  as 
the  Commission  investigative  attorneys 
in  the  above-cited  investigation  instead 
of  Steven  A.  Glazer .  Esq. 

The  Secretary  is  requested  to  publish 
this  notice  in  the  Federal  Registw- 

Dated:  January  23. 19B2. 

Respectfully  submitted. 
Lynn  I.  Levine, 

Director.  Office  of  Unfair  Import 
Investigations.  500 E Street.  SW..  Washington. 
DC  20436. 

[¥k  Doc.  92-2135  Filed  1-28-92:  8:45  am) 
WLUNO  COM  70M-01-M 


(Investigation  Na  337-TA-333] 
Certain  Woodworking  Accassoriss 

Notice  is  hereby  given  that  the 
prehearing  conference  and  hearing  in 
this  matter  is  presenUy  scheduled  to 
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commence  10  ajn.,  on  February  10, 1992 
and  to  continue  on  February  11, 12  and 
13.  as  necessary  in  Hearing  Room  A 
(room  100)  at  the  International  Trade- 
Commission  Building  at  500  E  Street. 
SW..  Washington.  DC.  The  date  is 
subject  to  change  through  order  of  the 
administrative  law  judge.  Non-parties 
wishing  to  attend  should  contact  Mr. 
Reiser  at  202-205-2694  as  to  whether 
there  have  been  any  changes  made  in 
this  schedule  by  the  administrative  law 
judge. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  lanuary  21, 1992. 
Paul ).  Luckem, 
Administrative  Law  fudge. 
[FR  Doc  92-2136  Filed  1-28-92;  8:45  am) 
WUJNG  CODE  7D2IM»-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Hnanc*  Docket  Na  31974] 


Mountain  Laurel  Railroad  Co.— 
Acquisition  and  Operation 
Exemption— Consolidated  Rail  Corp.; 
Notice 

Mountain  Laurel  Railroad  Company 
(MLR),  a  non-carrier,  has  filed  a  notice 
of  exemption  to  acquire  and  operate 
Consolidated  Rail  Corporation's  127.75- 
mile  Low  Grade  Cluster,  in  Cameron . 
Clarion.  Clearfield.  Eik,  and  Jefferson 
Counties.  PA.  between:  (1)  Milepost  6.0, 
at  Lawsonham,  and  milepost  34.0  at 
Summerville;  (2)  milepost  34.0  and 
milepost  77.7.  at  Lady  Jane  Coal;  and  (3) 
milepost  77.7  and  milepost  110.0.  at 
Driftwood;  (4)  milepost  104.25,  at  Piney, 
and  milepost  120.8.  at  Sutton;  and  (5) 
milepost  120.8  and  milepost  128.0.  at 
Rose  (near  Brookville).  The  tnmsaction 
was  to  have  been  consummated  on  or 
about  December  31, 1991. 

The  transaction  also  involves  the 
issuance  of  securities  under  the 
exemption  at  49  CFR  1175.1.  In  a  related 
proceeding,  by  decision  in  Fiance 
Docket  No.  31973,  Arthur  T.  Walker 
Estate  Corporation  and  Dumaines — 
Continuance  in  Control  Exemption — 
Mountain  Laurel  Railroad  Company  (not 
printed),  served  December  27, 1991,  the 
Commission  exempted  the  continuance 
in  control  of  MLR  by  Dumaines  and 
Arthur  T.  Walker  Estate  Corporation 
upon  MLR's  becoming  a  rail  carrier. 

Any  conunents  must  be  filed  with  the 
Commission  and  served  on  William  P. 
Quinn,  Rubhi  Quinn  Moss  Heaney  & 
Patterson,  P.C.  1800  Penn  Mutual 
Tower.  510  Walnut  Street.  Philadelphia. 
PA  19106. 


UMI 


This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  will  not  automatically  stay  the 
transaction. 

Decided:  January  23. 1992. 

By  the  CommissioB.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  )r. 

Secretary. 

(FR  Doc.  92-2116  Filed  1-28-92:  8:45  am] 

BIUING  CODE  r03S-«1-ll 


(Finance  Docket  Na  32009] 

Norfolk  Soutttem  Railway  Co.— 
Trackage  Rights  Exemption— 
Cinckmati,  New  Orteans  and  Texas 
Pacific 

Cincinnati,  New  Orleans  and  Texas 
Pacific  Railway  Company  (CNO&TP) 
has  agreed  to  grant  overhead  trackage 
rights  to  Northern  Southern  Railway 
Company  (NS)  over  a  1.8-mile  line 
between  milepost  164.25H  plus  1,331 
feet±.  at  the  entrance  to  the  Tennessee 
Valley  Authority's  Caney  Creek.  TN.  rail 
yard,  and  the  junction  with  NS's  line  at 
milepost  165.8H±,  near  Devonia  Street, 
Harriman.  TN.  The  trackage  rights  will 
become  effective  on  or  after  January  29, 
1992. 

This  notice  is  filed  under  49  CFR 
1160.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  James  L 
Howe  III,  Northern  Southern  Railway 
Company,  Three  Commercial  Place, 
Norfolk,  VA  23510-2191. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  I.CC. 
605  (1978).  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.CC.  653  (1980). 

Dated:  January  22. 1992. 
By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Sidney  L  Strickland.  }r.. 

Secretary. 

[FR  Doc.  92-2112  Filed  1-28-92;  8:45  am) 
mujata  coK  ■nas-n-m 


[Fktancc  Docket  Na  3199e] 

RaM  Management  and  Consulting 
Corporation,  Green  Bay  Packaging, 
Inc.,  and  K.  Earl  Durden— Continuance 
in  Control  Exemption— Tomahawk 
Railway.  LPn  and  Vaidosta  Railway, 
LP. 

Rail  Management  and  Consulting 
Corporation  (RMCC),  Green  Bay 
Packaging,  Inc.  (Green  Bay),  and  K.  Earl 
Durden  (Durden).  all  noncarriers.  have 
filed  a  notice  of  exemption  to  continue 
to  control  Tomahan^c  Railway.  L.P.  (TR). 
and  Vaidosta  Railway,  L.P.  (VR).  upon 
the  latter's  becoming  class  III  carriers. 
Consummation  was  expected  to  occur 
on  the  effective  date  of  the  exemption. 
December  30. 1991. 

Concurrently  with  the  filing  in  this 
proceeding,  TR  and  VR  have  filed 
verified  notices  to  exempt  their 
acquisition  and  operation  of  rail  lines  in 
Wisconsin  and  Georgia,  respectively. 
See  Finance  Dodtet  No.  31996  (Sub-No. 
1),  Tomahawk  Railway.  LP. — 
Acquisition  and  Operation  Exemption — 
Marinette.  Tomahawk  &  Western 
Railroad  Company,  and  Finance  Docket 
No.  31996  (Sub-No,  2).  Vaidosta 
Railway,  LP. —  Acquisition  and 
Operation  Exemption — Vaidosta 
Southern  Railroad  Company. 

Green  Bay  and  Durden  each  own  50 
percent  of  RMCC.  RMCC,  Green  Bay, 
and  Durden  jointly  control  eight  other 
class  III  rail  carriers.  See  Finance 
Docket  No.  31869,  Green  Bay  Packaging. 
Inc.;  K.  Earl  Durden:  Galveston 
Railway,  Inc.:  Rail  Management  and 
Consulting  Corporation:  and  Rail 
Partners,  LP.— Continuance  in  Control 
Exemption — Galveston  Railroad,  LP.: 
LRWRY.  LP: ET R Y.  LP.:  ATWRY, 
LP.;  KWT Railway,  Inc.:  Copper  Basin 
Railway,  Inc.:  and  Wilmington  Terminal 
Railroad,  Inc.  (not  printed),  served  July 
5, 1991,  and  Finance  Docket  No.  31948, 
K.  Earl  Durden,  Green  Bay  Packaging. 
Inc.,  Rail  Management  and  Consulting 
Corporation,  and  Wilmington  Terminal 
Railroad,  Inc.— Continuance  in  Control 
Exemption — Wilmington  Terminal 
Railroad,  LP.,  and  Georgia  Central 
Railway,  LJ*.  (not  printed),  served 
November  21. 1991. 

RMCC,  Green  Bay.  and  Durden  ■- 
indicate  that:  (1)  TR  and  VR  will  not 
connect  with  each  other  or  any  other 
railroad  in  their  corporate  family;  (2)  the 
continuance  in  control  is  not  a  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  Class  I  carrier,  l^e  transaction 
therefore  is  exempt  from  the  prior 
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approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  this  exemption, 
any  employees  affected  by  the 
transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control— Brooklyn  Eastern  Dist.. 
360 1.CC.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d}  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Donald  G. 
Avery,  Slover  &  Loftus.  1224 17th  Street. 
NW..  Washington.  DC  20036. 

Decided:  January  23, 1992. 

By  the  Commission,  David  M.  Konschnik, 
Director,  OfHce  of  Proceedings. 
Sidney  L  Strickland.  Jr., 
Secretary. 
(FR  Doc.  92-2114  Filed  1-2B-92: 8:45  am] 

BILLING  CODE  703C-«1-M 

[Finance  Docket  No.  31996  (Sub-No.  1)] 

Tomahavrk  RaNway,  LP.— Acquisition 
and  Operation  Exemption— Marinette, 
Tonurttawlc  ft  Western  Raiiroad  Co. 

Tomahawk  Railway,  LP.  (TR),  a  non- 
carrier,  has  filed  a  notice  of  exemption 
to  acquire  and  operate  approximately 
13.7  miles  of  rail  line  in  Tomahawk,  Wl, 
owned  and  operated  by  Marinette, 
Tomahawk  &  Western  Railroad 
Company  (KfTW),  a  Class  III  carrier. 
The  transaction  was  to  have  been 
consumed  shortly  after  the  I3ecember  30, 
1991.  elective  date  of  the  exemption. 

This  proceeding  is  related  to:  Finance 
Docket  No.  31996  (Sub-No.  2).  Valdosta 
Railway,  LP. — Acquisition  and 
Operation  Exemption — Valdosta 
Southern  Railroad  Company,  wherein 
Valdosta  Railway.  LP.  (VR), 
concurrendy  filed  a  verified  notice  to 
exempt  its  acquisition  and  operation  of 
a  line  of  railroad  in  Georgia,  and  to 
Finance  Docket  No.  31996,  Rail 
Management  and  Consulting 
Corporation.  Green  Bay  Packaging,  Inc.. 
andK.  Earl  Burden — Continuance  in 
Control  Exemption — Tomahawk 
Railway,  LP.,  and  Valdosta  Railway. 
LP.,  wherein  Rail  Management  and 
Consulting  Corporation,  Green  Bay 
Packaging.  Inc..  and  K.  Earl  Durden 
concurrently  filed  a  verified  notice  for 
an  exemption  to  continue  to  control  TR 
and  VR  upon  their  becoming  carriers. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Donald  G. 
Avery,  Slover  &  Loftus.  1224 
Seventeenth  Street,  NW.,  Washington. 
DC  20036. 

This  notice  is  filed  under  49  CFR 
1130.31.  If  the  notice  contains  false  or 


misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  January  23. 1992. 

By  the  Commisiion,  David  M.  Konschnik, 
Director.  Ofrice  of  Proceedings. 

Sidney  L  Strickland,  ft., 

Secretory. 

[FR  Doc.  92-2115  Filed  1-28-82:  8:45  am) 

BIUJNG  COOC  703i-ei-M 


[Financo  Docket  Na  31996  (Sub-No.  2)1 

Valdosta  Railway,  LP.— Acqulsttion 
and  Operation  Exemption— Valdosta 
Southern  Railroad  Co. 

Valdosta  Railway,  LP.  (VR).  a  non- 
carrier,  has  filed  a  notice  of  exemption 
to  acquire  and  operate  approximately 
13.5  miles  of  rail  line  owned  and 
operated  by  Valdosta  Southern  Railroad 
Company  (VSC).  a  class  III  rail  carrier, 
in  Valdosta,  Lowndes  County,  GA.  The 
transaction  was  to  have  been 
consummated  shortly  after  the 
December  30, 1991,  effective  date  of  the 
exemption. 

This  proceeding  is  related  to:  Finance 
Docket  No.  31996  (Sub-No.  1), 
Tomahawk  Railway,  LP. — Acquisition 
and  Operation  Exemption — Marinette, 
Tomahawk  &■  Western  Railroad 
Company,  wherein  Tomahawk  Railway, 
LP.  (TR),  concurrently  filed  a  verified 
notice  to  exempt  its  acquisition  and 
operation  of  a  line  of  railroad  in 
Wisconsin:  and  Finance  Docket  No. 
31996,  Rail  Management  and  Consulting 
Corporatioru  Green  Bay  Packaging,  Inc., 
and  K.  Earl  Durden — Continuance  in 
Control  Exemption — Tomahawk 
Railway,  LP..  and  Valdosta  Rain*  ay, 
LP.,  wherein  Rail  Management  and 
Consulting  Corporation.  Green  Bdy 
Packaging,  Inc.,  and  K.  Earl  Durden 
concurrently  filed  a  verified  notice  for 
an  exemption  to  continue  to  control  TR 
and  VR  upon  the  letters'  becoming 
carriers. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Donald  G. 
Avery,  Slover  &  Loftus,  1224 
Seventeenth  Street,  NW.,  Washington, 
DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d]  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 


By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 
[W  Doc  92-2113  Filed  1-28-92;  8:45  am] 


[Docket  No.  AB-S56X] 

Cliff  side  Railroad  Co.— Abandonn>ent 
Exemption— In  Rutherford  County.  NC; 
Notice 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  entire  system,  comprising  a  7  84-mile 
line  of  railroad:  (1)  Between  milepost 
0.00.  at  Cliffside,  and  milepost  3.7,  at 
Avondale;  and.  (2)  between  milepost  3.7, 
at  Avondale,  and  milepost  4.14,  at 
Ellenboro,  in  Rutherford  County,  NC. 

Applicant  has  certified  that:  (1)  No 
local  traTfic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overiiead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  eervioe  on  .the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

Although  in  its  verified  notice 
applicant  agreed  to  the  imposition  of  the 
labor  protective  conditions  normally 
imposed  in  abandonment  exemption 
proceedings,  by  supplemental  letter  filed 
January  22, 1992,  applicant  indicates 
that  labor  protective  conditions  should 
not  be  imposed  here  because  its  entire 
system  is  being  abandoned.  Labor 
protective  conditions  will  not  be 
imposed  consistent  with  longstanding 
precedent  where  a  carrier  is  abandoning 
its  entire  system. 

Provided  no  formal  expression  nf 
intent  to  file  an  o^er  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
28, 1992  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 


■  A  tlay  will  be  rouUnely  itsued  by  the 
Comminion  in  thoee  proceedings  where  an 
informed  deciiion  on  ■mrirooBental  isauet  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Envirorunent  in  its  independent  investigation!  | 

cannot  be  made  prior  to  the  affective  dale  of  the 
notice  of  exemption.  See  Exeaiption  of  Out-of-  : 

Service  Rail  Linea.  S  LCCJd  S77  (isas).  Any  enUty        '• 
seeking  a  stay  involving  environmental  conoenu  is 

Conimued 
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formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27)(c)(2),»  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  February  10, 
1992.*  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  18, 1992,  with: 
Office  of  the  Secretary,  Case  Control 

Branch,  Interstate  Commerce 

Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 
William  P.  Jackson,  Jr.,  Jackson  &  Jessup, 

P.C.  P.O.  Box  1240,  3426  North 

Washington  Blvd.,  Arlington,  VA 

22210.  I 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  February  3, 1992. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423]  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  927- 
6248.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  23. 1992. 

By  the  Conunission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L  Strickland,  ]t^  I 

Secretary.  I 

|FR  Doc.  92-2117  Filed  1-28-92;  8:45  am) 

■IIJUNO  COOC  7035-01-lt 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  CERCLA 

In  accordance  with  Department  policy 
28  CFR  50.7,  and  pursuant  to  section 
122(i)  of  the  Comprehensive 

encouraged  to  Tile  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Fman.  Assist..  4  I.C.C.2d  164  (1967). 

'  The  Commission  will  accept  a  late-filed  trail  use 
statement  as  long  as  it  retains  iurisdiclion  to  do  so. 


Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9622(i).  notice  is 
hereby  given  that  a  proposed  consent 
decree  in  United  States  v.  ABCO 
Industries,  Ltd..  at  al..  Civil  Action  No. 
6:92-0153-20  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
South  Carolina  on  January  17, 1994  This 
agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  defendants 
pursuant  to  sections  106  and  107  of 
CERCLA.  42  U.S.C.  9606  and  9607. 

The  proposed  consent  decree  provides 
that  the  defendants  will  install  a  soil 
vapor  extraction  system  for  the  in-situ 
treatment  of  contaminated  soils  at  the 
medley  Farm  Superfund  Site  in  Gaffhey, 
South  Carolina.  The  defendants  will 
also  design  a  system  to  extract  and  treat 
contaminated  groundwater  beneath  and 
in  the  vicinity  of  the  Medley  Farm 
Superfund  Site.  The  proposed  consent 
decree  also  requires  the  defendants  to 
conduct  continuous  monitoring  to  assess 
the  effectiveness  of  both  the  soil  vapor 
extraction  system  and  the  groundwater 
extraction  and  treatment  system.  The 
proposed  consent  decree  also  requires 
that  the  defendants  reimburse  the 
Hazardous  Substances  Superfund  in  the 
amount  $237,287.23  for  costs  incurred  by 
the  United  States  Environmental 
Protection  Agency  at  the  Medley  Farms 
Superfund  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General  of 
the  Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  ABCO  Industries, 
Ltd.,  et  al,  D.O.J.  Ref.  9O-11-3-104A 

The  proposed  consent  decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  District  of  South 
Carolina,  Greenville  Division,  room  318, 
Federal  Building,  300  East  Washington 
Street,  Greenville,  South  Carolina  29601. 
at  the  Office  of  Regional  Counsel, 
United  States  Environmental  Protection 
Agency,  Region  IV,  345  Courtiand  Street, 
NE.,  Atlanta,  Georgia  30365,  and  at  the 
offices  of  the  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division  of  the 
Department  of  Justice,  room  1535,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  The  proposed 
consent  decree  may  also  be  examined  at 
the  Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  Building,  NW.,  Washington,  DC. 
20004,  202-347-7829.  A  copy  of  the 
proposed  consent  decree  may  be 


obtained  in  person  or  by  mail  from  the 

Document  Center.  In  requesting  a  copy, 

please  enclose  a  check  in  the  amount  of 

$75.50  (25  cents  per  page  reproduction 

costs)  payable  to  the  Consent  Decree 

Library. 

Roger  Clegg, 

Acting  Assistant  Attorney  General, 

Environmental  and  Natural  Resources 

Division. 

[PR  Doc.  92-2071  Filed  1-28-92;  8:45  am) 

WLUNG  CODE  4410-01-M 

Lodging  Of  Consent  Decree 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7,  and 
pursuant  to  section  122(d)(2)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"), 
42  U.S.C.  9622(d)(2),  notice  is  hereby 
given  that  the  final  proposed  Consent 
Decree  in  United  States  v.  Fred  Webb.. 
89-^l-CIV-2-BO.  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  North  Carolina  on 
January  2, 1992.  This  action  was  brought  t 
by  the  United  States  Environmental 
Protection  Agency  pursuant  to  Section 
107  of  CERCLA,  42  U.S.C.  9607. 

United  the  proposed  Consent  Decree, 
Fred  Webb,  Inc..  agrees  to  pay  $540,000 
to  the  United  States  to  resolve  the 
claims  of  the  United  States  against 
Webb  for  environmental  response 
actions  taken  and  to  be  undertaken  at 
the  former  FCX.  Inc..  pesticide  blending 
facility  located  in  Washington,  North 
Carolina.  The  Department  of  Justice  will 
receive  comments  relating  to  the 
proposed  Consent  Decree  for  a  period  of 
30  days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General  of  ' 
the  Environment  and  Natural  Resources 
Division,  Department  of  Justice,  10th  and 
Pennsylvania  Ave.,  Washington.  DC 
20530.  All  coments  should  refer  to 
United  States  v.  Fred  Webb,  Inc..  D.J. 
Ref.  90-11-3-483. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Fourth  Floor  Federal 
Building,  310  New  Bern  Avenue,  Raleigh. 
NC  27611.  A  copy  of  the  proposed 
Consent  Decree  may  also  be  examined 
at  the  Environmental  Enforcement , 
Section.  Document  Center,  601 
Pennsylvania  Avenue  Building,  NW., 
Washington.  DC  20004  (202-347-2072). 

A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Enviommental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NW..  Box 
1097.  Washington.  DC  20004.  Any 
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request  for  a  copy  of  the  proposed 
Consent  Decree  should  be  accompanied 
by  a  check  in  the  amount  or  $3.75  for 
copying  costs  ($0.25  per  pa^e]  payable 
to  "Consent  Decree  Library." 
Bany  M.  Hattman, 
Acting  Assistant  Attorney  General 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  92-2072  Filed  1-28-S2;  6:45  am] 

BILLMG  OOOE  4410-*1-« 


Antitrust  Division 

Pursuant  to  ttw  National  Cooperative 
Research  Act  of  1984  ''Ultra4u>w 
Emissions  Engine  Program" 

Notice  is  hereby  given  that,  on 
January  9, 1992,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
Act  of  1984. 15  U.S.C  4301,  et  seq.  ("the 
Act").  Southwest  Research  Institute 
("SwRI")  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  the  addition  a 
the  party  to  its  group  research  project 
regarding  "Ultra-Low  Emission  Engine 
Program".  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  SwRI  advised  that 
Toyota  Motor  Corporation  (effective 
December  17. 1991).  1  Toyota-cho. 
Toyota-shi.  Aichi-ken  471.  Japan  has 
become  a  party  to  the  group  research 
project. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  members 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  November  13. 1991,  SwRI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b]  of  the 
Act  on  December  9, 1991, 56  FR  64276. 
Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  92-2073  FUed  1-2&-92;  8:45  am] 

BtLUNG  coos  4410-Ot-M 


Pursuant  to  tlw  National  Cooperative 
Research  Act  of  1984  "Uttra-Low 
Emission  Engine  Program" 

CorrectioD 

In  notice  document  91-29303 
appearing  on  page  64276  in  the  issue  of 
Monday,  December  9. 1991,  in  the 
second  column,  in  the  first  full 


paragraph,  in  the  fifth  and  sixth  lines. 
"Honda  R&D  Ltd."  should  read  "Honda 
R&D.  Co..  Ltd." 
Jowph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  92-2074  Filed  1-28-S2: 8:45  am] 

BtlXMO  CODE  441«-0t-« 


Drug  Enforcement  Administration 
(Docket  Na  91-2] 

Gill>ert  L  Franldin,  DJDS^  Revocation 
of  Registration 

On  January  12. 1990.  the  Deputy 
Assistant  Administrator,  Office  of 
Ehversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Gilbert  L.  Franklin, 
D.D.S.,  of  4312  W.  Market  Street, 
Louisville,  Kentucky  40212, 
(Respondent),  proposing  to  revoke  his 
DEA  Certificate  of  Registration. 
BF0375368,  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
was  issued  based  on  a  lack  of  state 
authorization  to  handle  controlled 
substances.  Prior  to  the  publication  of  a 
final  order  in  the  matter.  Respondent's 
Kentucky  license  to  practice  dentistry 
was  reinstated.  A  Superseding  Order  to 
Show  Cause  was  issued  on  December 
21. 1990.  alleging  diat  Respondent's 
continued  registration  would  be 
inconsistent  with  the  public  interest. 

By  letter  dated  January  21, 1991, 
Respondent,  through  counsel,  requested 
a  hearing  on  the  issues  raised  by  the 
Superseding  Order  to  Show  Cause  and 
the  matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  before 
Judge  Bittner  in  Louisville,  Kentucky,  on 
May  21, 1991.  On  August  19, 1991,  the 
administrative  law  judge  issued  her 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision.  On  September  30, 1991,  the 
administrative  law  judge  transmitted  the 
record  of  these  proceedings  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety  end 
pursuant  to  21 CFR  1316.67  hereby 
adopts  the  findings,  conclusions  and 
recommendations  of  the  administrative 
law  judge  and  issues  his  final  order  in 
this  matter. 

The  administrative  law  judge  found 
that  the  Respondent  had  been  convicted 
in  the  Commonwealth  of  Kentucky  of 
theft  by  taking  of  over  $100M,  which 
conviction  was  based  on  Medicaid  fraud 
charges;  being  a  felon  in  possession  of  a 
handgun;  and.  in  Tennessee,  of  five 
counts  of  sexual  battery,  two  of  the 
counts  specifying  that  Respondent  "had 


reason  to  know  diat  (the  victim)  was 
physically  helpless."  The  administrative 
law  judge  further  found  that  the 
Department  of  Health  and  Human 
Services  had  excluded  Respondent  from 
participation  in  the  Medicare  program 
for  a  period  of  not  less  than  five  years. 
The  administrative  law  judge  noted  that, 
while  Respondent's  license  to  practice 
dentistry  in  the  Commonwealth  of 
Kentucky  was  revoked  on  May  4. 1988, 
the  license  was  reinstated  with 
probationary  terms  on  December  19, 
1990.  These  facts  are  not  disputed  in  the 
record. 

The  administrative  law  judge 
specifically  found  that  the  Respondent 
offered  no  explanation  or  justification 
for  his  misconduct,  nor  did  he 
acknowledge  any  wrongdoing  or 
produce  evidence  of  rehabilitation.  The 
Respondent  clearly  failed  to 
demonstrate  that  his  illegal  behavior 
was  not  likely  to  recur  dierefore,  the 
administrative  law  judge  recommended 
that  the  Respondent's  Certificate  of 
Registration  be  revoked.  Again,  the  facts 
bear  out  the  administrative  law  judge's 
findings. 

The  administrative  law  judge  found 
that  the  Government  made  a  prima  facie 
showing  of  21  U.S.C.  B23(l)  and  (5),  and 
found  that  the  Government  established 
conduct  by  the  Respondent  that  would 
threaten  the  public  health  and  safety. 
The  Administrator  takes  particular  note 
of  the  administrative  law  judge's 
citation  to  21  U.S.C.  823(f)(5)  and 
824(a)(5),  which  make  clear  that 
misconduct  which  does  not  involve 
controlled  substances  may  constitute 
grounds  for  the  revocation  of  a  DEA 
Certificate  of  Registration.  Quite 
obviously,  the  criminal  behavior  of  the 
Respondent  creates  a  danger  to  the 
public  even  if  he  is  not  a  registrant  with 
the  Drug  Enforcement  Administration. 
Further,  mandatory  exclusion  from 
participation  in  the  Medicare  program 
constitutes  an  independent  ground  for 
revocation  pursuant  to  21  U.S.C. 
824(a)(5). 

The  Administrator  finds  that  not  only 
was  a  showing  made  of  Respondent's 
illegal  behavior,  but  that  the  behavior  of 
the  Respondent  indeed  posed  a  threat  to 
the  public  health  and  safety.  The 
Respondent  clearly  is  oblivious  to  the 
laws  and  regulations  under  which  he 
must  function  as  a  DEA  registrant.  The 
Administrator  determines  that,  based  on 
the  evidence  in  the  record,  the 
Respondent's  DEA  Certificate  of 
Registration  must  be  revoked. 

Accordingly,  the  Administrator  of  the 
Drag  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
under  the  provisions  of  21  U.S.C.  823 
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and  824  and  28  CFR  0.100(b).  hereby 
orders  that  DEA  Certificate  of 
Registration,  BF0375368,  previously 
issued  to  Gilbert  L  Frankhn.  D.D.S.,  be 
and  it  is  hereby,  revoked.  It  is  further 
ordered  that  any  pending  applications 
for  renewal  of  that  registration  be,  and 
they  are  hereby,  denied.       | 

This  order  is  effective  February  28, 
1992. 


Dated:  |anuary  22. 1992. 
Robert  C  Bonner. 

Administrator  of  Drug  Enforcement. 
[FR  Doc.  92-2088  Filed  1-28-92: 8:45  am] 

BtUMQ  COOE  4410-0»-ll 


DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 


Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 


Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35],  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 


List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OM6]  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatement.  The  Departmental 
Clearance  Office  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  0MB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  neded  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 


Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202]  523-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resouces  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/ VETS),  Office  of  Management , 
and  Budget,  room  3001.  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/ 
requirements  which  have  been 
submitted  to  OMB  should  avise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Employment  and  Training    , 
Administration 

Quarterly  Determinations,  Allowance 
Activities  and  Employability  Services 
under  the  Trade  Act;  Training  Waivers 
Issued  and  Revoked;  Trade  Adjustment 
Assistance  Annual  Characteristics  and 
Follow-up  Report. 

1205-0016. 

ETA  563,  9027  9036. 


F(xm  No. 


Affected 

public 


Respondents 


Average  time  per  Response 


ETA  563„.. 
ETA  9027.. 
ETA9036.._ 


State  or  local  government^ 
State  or  tocal  governments 
State  or  local  governments 


45 

52 
52 


252 

4 
1 


12  mins. 
15  mins. 
SOhrs. 


UMI 


6,480  total  hours.  | 

Quarterly  data  on  trade  adjustment 
activity  is  needed  for  timely  program 
evaluation  necessary  for  competent 
administration  and  for  providing  legally 
mandate  reports  to  the  Congress  on  the 
Trade  Adjustment  Assistance  Program. 
The  number  of  waivers  of  training 
issued  and  revoked  by  reason  are 
needed  quarterly  for  proper 
administration  and  to  provide  the 
statutorily  required  report  to  the 
Congress.  Annual  reports  are  to  follow 
up  workers  in  training. 

Departmental  Management 

Compliance  Informaiton  Report  (29 
CFR  part  31  title  V)  and 
Nondiscrimination— Handicapped  (29 
CFR  part  32  (section  504))  1225-004& 

On  occasion. 


State  or  local  governments;  non-profit 
institutions. 

58  respondents;  24  average  hours  per 
response;  1,392  hours. 

5,285  recordkeepers;  44  average  hours 
per  response:  232,534  hours. 

Total  burden  hours  233,926. 

The  Directorate  of  Civil  Rights  has 
been  delegated  responsibility  for . 
enforcing  equal  opportunity  and 
nondiscrimination  laws  pertaining  to 
programs  and  activities  that  benefit 
from  Department  of  Labor  financial 
assistance.  To  ensure  that  services  are 
provided  equitably,  various  equal 
opportunity  regulatory  provisions 
require  grantees  to  collect,  maintain  and 
report  beneficiary  characteristics  data. 


Extension 

Employment  Standards  Administration 

29  CFR  part  516— Records  to  be  kept 
by  Employers. 

1215^0017. 

Recordkeeping. 

Individuals  or  households;  State  or 
local  governments;  farms;  businesses  or 
other  for  profit;  Federal  agencies  or 
employees;  small  businesses  or 
organizations. 

3.6  million  recordkeepers:  654,937  total 
hours;  1  hour  per  recordkeeper.  * 

These  records  are  maintained  in  order 
that  employer  compliance  with  Fair 
Labor  Standards  Act  can  be  determined 
by  the  U.S.  Department  of  Labor. 


>  Average  hours  per  recordkeeper  was  calculated 
based  on  a  percentage  of  private  and  public  sector 
employees. 
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Signed  at  Washington  DC  this  22nd  day  of 
January,  1992. 

Kenneth  A.  Mill*. 

Departmental  Clearance  Officer. 

IPR  Doc.  92-2151  FUed  1-26-92;  8:45  am] 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Arts  In  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2}  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Partnership 
Grants  I  Section]  to  the  National  Council 
on  the  Arts  will  be  held  on  February49- 
20, 1992  from  9  a.m.-5:30  p.m.  and 
February  21  from  9  a.m.-3  p.m.  in  room 
M-14  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  February  19  from  9  a.m.- 
3  p.m.  and  February  21  from  10:45  a.m.- 
1:30  p.m.  The  topics  will  be  welcoming 
remarks,  panelist  orientation,  guidelines 
review  and  policy  discussion. 
*The  remaining  portions  of  this  meeting 
on  February  19  from  3  p.m.-5:30  p.m., 
February  20  from  9  a.m.-5:30  p.m..  and 
February  21  from  9  a.m.-10:45  a.m.  and 
1:30  p.m.-3  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  appUcations  for 
Hnancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20. 1991,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4].  (6)  and  (9)(B]  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  &idowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506,  202/682-5532,  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 


Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202]  682-5433. 

Dated:  January  16, 1992. 

Yvoone  M.  Sabine, 

Council  and  Panel  Operations,  National 
Endowment  for  the  Arts. 

[PR  Doc.  92-207S  Filed  1-23^92: 8:45  am] 
MLUNO  CODE  7SS7-«MI 


Arts  In  Education  Advisory  Panels; 
Meeting 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Partnership 
Grants  II  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
February  26-27, 1992  from  9  a.m.-5:30 
p.m.  and  February  28  from  9  a.m.-3  p.m. 
in  room  M-07  at  die  Nancy  Hanks 
Center,  1100  Permsylvania  Avenue, 
NW..  Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  February  26  from  9  a.m.- 
3  p.m.  and  February  28  from  10:45  a.m.- 
1:30  p.m.  The  topics  will  be  welcoming 
remarks,  panelist  orientation,  guidelines 
review  and  policy  discussion. 

The  remaining  portions  of  this  meeting 
on  February  26  from  3  p.m.-5:30  p.m.. 
February  27  from  9  a.m.-5:30  p.m.  and 
February  28  from  9  a.m.-10:45  a.m.  and 
1:30  p.m.-3  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Htunanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20. 1991.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B]  of 
section  552b  of  tide  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  the  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 


TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 

Dated  January  16, 1992. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  (^rations. 
National  Endowment  for  the  Arts. 

(FR  Doc.  92-2076  Filed  1-28-92  6:45  am) 
BHXMO  coot  mr-Mi 


Literature  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Audience  Development 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  19-21, 
1992  from  9  a.m.-5  p.m.  in  room  516  at 
the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  21  from  1  p.m.- 
2  p.m.  The  topics  will  be  guidelines 
review  and  policy  discussion. 

The  remaining  portions  of  this  meeting 
on  February  19-20  from  9  a.m.-5  p.m. 
and  February  21  from  9  a.m.-l  p.m.  and 
2  p.m.-5  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4].  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  th^ 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506,  202/682-5532, 
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TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  vritfa  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-6433.    r 

Dated:  lanuaiy  16, 1992. 

Yvonne  M.  Sabine, 

Director,  Council  and  Pane}  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doa  92-2077  Filed  l-2».«2: 8:45  am) 

ilUJNQ  CODE  7537-01-« 


NUCLEAR  REGULATORY 
COMMISSION 


Proposed  AvaltablOty  of  FY  92  Funds 
for  Financial  Assistance  (Grants)  to 
Support  Researcfi  at  Educational 
Institutions  and  tlM  Exctiange  of 
Information 


agency:  Nuclear  Regulatory 
Commission. 

action:  Notice. 


r  The  Nuclear  Regulatory 
Commission  (NRC),  Office  of  Nudear 
Regulatory  Research,  announces 
proposed  availability  of  Fiscal  Year  (FY) 
92  funds  to  support  a  limited  number  of 
research  grants  to  educational 
institutions.  These  funds  may  also  be 
used  to  support  professional  meetings 
and  conferences  for  the  exchange  and 
transfer  of  research  concepts  and 
findings  related  to  the  safety  of  nuclear 
power  production.  j 

The  FT  92  ceiling  for  research  grants 
to  educational  institutions  is 
approximately  $1,440,000.00.  Of  this 
amount,  approximately  $797,000.00  will 
be  available  for  new  grants.  Because  of 
this  limitation,  proposed  grant  budgets 
should  be  restricted  to  about  $50,000.00 
per  year,  with  total  project  funding  not 
exceeding  $100,000.00  over  a  two-yeat 
period.  Proposals  for  new  FY  92 
research  grants  should  be  submitted 
between  the  date  of  this  Notice  and 
March  13, 1992.  Proposals  received  after 
March  13, 1992  will  be  considered  for 
FY92  funding  to  the  extent  practicable. 

ADDRESS:  Nuclear  Regulatory 
Conunission,  ATTN:  Grants  Officer, 
Mail  Stop  P-841,  Division  of  Contracts 
and  Property  Management,  Office  of 
Administration,  Washington,  I3C  20555. 

Foii  RnrrHER  iNfomnATiON  contact: 
Leslie  Mills  or  Dennis  Tamer  on  (301) 
492^7054. 


U  Ml 


SWrLCMENTARV  mfoimation: 
Background 

On  December  3, 199a  the  Nuclear 
Regulatory  Commission  (NRC) 
published  in  the  Federal  Register  a 
notice  that  announced  the  proposed 
availability  of  FY  91  funds  for  the  NRC 
Grant  Program.  The  NRC  is  revising  that 
notice  to  provide  information  on  their 
grant  program  for  FY  92. 

Scope  and  Purpose  of  This 
Announcement 

Pursuant  to  section  31.a  and  141.b.  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  the  NRC's  Office  of  Nuclear 
Regulatory  Research  proposes  to 
support  educational  institutions, 
nonprofit  entities,  state  and  local 
governments,  and  professional  societies 
through  providing  funds  for  expansion, 
exchange  and  transfer  of  knowledge, 
ideas,  and  concepts  directed  toward  the 
NRC  safety  research  program.  The 
program  includes,  but  is  not  limited  to, 
support  of  professional  meetings  and 
conferences.  In  addition,  the  NRC  has  a 
limited  amount  for  research  grants  to 
educational  institutions  (see  topics 
below).  The  FY  92  ceiling  for  these 
grants  is  approximately  $1,440,000.00 
with  approximately  $797,000.00  of  this 
amount  available  for  new  grants. 

The  purpose  of  this  program  is  to 
stimulate  research  to  provide  a 
technological  base  for  the  safety 
assessment  of  system  and  subsystem 
technologies  used  in  nuclear  power 
applications.  The  results  of  this  program 
will  be  to  increase  public  understanding 
relating  to  nuclear  safety,  to  pool  the 
fimds  of  theoretical  and  practical 
knowledge  and  technical  information, 
and  ultimately  to  enhance  the  protection 
of  the  public  health  and  safety.  In 
addition,  each  grant  to  an  educational 
institution  should  contain  elements 
which  will  potentially  benefit  the 
graduate  research  program  of  the 
institution,  e.g.,  graduate  student 
training. 

The  NRC  encourages  educational 
institutions  to  submit  research  grant 
proposals  in  the  following  areas: 

1.  Predictive  modeUng  for  thermal 
stratification,  thermal,  striping  and  flow- 
induced  vibration  in  plant  fluid  systems. 

2.  Advantages  and  disadvantages  of 
cooling  water  addition  to  a  degraded 
core. 

3.  Behavior  of  hot  hydrogen  while 
exiting  a  break  in  the  primary  pressure 
boundary. 

4.  Modeling  and  experimentation  on 
two-phase  flow,  interfacial  relations, 
and  heat  transfer  in  reactor  coolant 
systems. 

6.  Evaluation  of  severe  accident 


phenomena  including:  High  temperature 
chemistry  of  fission  product  and  reactor 
fuel  and  structural  materials,  advanced 
modeling  of  the  behavior  of  fluids, 
combustible  gases  and  molten  core 
materials  in  reactor  primary  systems 
during  severe  accidents. 

6.  Advanced  demographic  models  or 
statistical  meftods  to  predict  population 
density  and  distribution  around  future 
power  reactor  sites. 

7.  Interaction  of  reactor  materials  at 
very  high  temperature  (e.g.,  core/ 
concrete,  core  debris/vessel  component 
interactions). 

8.  Evaluation  of  the  ridi  reduction 
effectiveness  of  human  factors 
requirements  in  nuclear  power  plant 
operations  and  maintenance. 

9.  Methods  for  applying  the  growing 
pool  of  human  performance  data  to 
nuclear  power  plant  safety 
requirements. 

10.  Development  of  methods  for  Risk 
Reliability  Analysis  of  closed  loop 
control  systems,  including  advanced 
digital  based  control  system. 

11.  Develop  and  codify  pragmatic 
statistically  valid,  methods  for  updating 
severe  accident  frequency  and 
consequence  analysis  to  reflect  results 
of  new  operational,  experimental,  and 
calculation  data. 

12.  Develop  merit,  of  methods  and 
procedures  for  estabUshing  the  degree  to 
which  Probabilistic  Risk  Assessment 
(PRA)  results  compare  with  operational 
data  and  experience. 

13.  Development  of  methods  to 
analyze  and  understand  the  aging 
effects,  including  irradiation  damage 
effects,  improved  examination  and 
testing  methods  for  determining  the 
condition  of  structures  and  components, 
and  methods  to  assess  residual  lifetime 
of  structures  and  components. 

14.  Development  of  nondestructive 
testing  methods  for  in-situ  evaluation  of 
material  properties  and  property 
degradation  due  to  aging,  such  as 
fracture  toughness  and  fatigue. 

15.  Development  of  approaches  to 
assure  that  corit>sion  damage  has  not 
significantly  reduced  the  capacity  of 
containment  structures  at  nuclear  power 
plants. 

16.  Development  of  methods  of 
assuring  integrity  of  the  primary  system, 
i.e.,  pressure  vessels,  piping  steam 
generator  tubing,  such  as  advanced 
nondestructive  testing  techniques, 
continuous  monitoring  techniques  and 
fracture  analysis  procedures. 

17.  Development  of  methods  to 
establish  and  vaUdate  decoomiissioning 
criteria  and  ejects  of  water  chemistry 
on  the  primary  system  integrity. 

18.  Development  and/or  validation  of 
models  to  explain  the  tectonics  of  the 
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Central  and  Eastern  United  States  (East 
of  106  degi-ees  W). 

19.  Development  and/or  validation  of 
models  is  to  predict  the  propagation  of 
seismic  ground  motions  in  the  Central 
and  Eastern  United  States  or  in  a 
shallow  soil  column. 

20.  Investigations/studies  including 
field  observations  of  the  paleoseismicity 
of  the  Central  and  Eastern  United 
States. 

21.  Development  of  rapid  bioassay 
analysis  techniques  for  application  to 
accidental  internal  exposure  situation. 

22.  Natural  analog  studies  of  long-term 
stabiUty  of  waste  forms  for  low-  and 
high-level  nuclear  waste. 

23.  Studies  of  volcanism  in  the  Basin 
and  Range. 

24.  SimpliHed  modeling  of 
thermohydrologic  phenomena  in  high- 
level  waste  geological  repositories. 

25.  Investigations  of  coupled  tectonic- 
hydrological  processes. 

26.  Development  of  a  continuum 
approach  for  modeling  unsaturated 
fractured  rock. 

27.  Development  of  improved 
instrumentation  or  techniques  for 
measuring  activities,  radiation  dose,  and 
dose  rates,  especially  from  small 
radioactive  particles. 

28.  Development  of  methods  for 
contamination  prevention, 
measurement,  and  control. 

29.  Development  of  improved 
radiological  air  sampling  methodology. 

30.  Research  on  the  metabolism  of 
radionuclides  and  their  compounds 
relative  to  the  calculation  of  internal 
dose. 

31.  Development  of  condensation 
model  for  systems  codes  such  as 
RELAP5/MOD3  or  TRAC— Pn/M0D2 
for  two  cases:  with  and  without 
condensible  gases. 

32.  Investigation  of  radiation  induced 
effects  at  the  cellular/molecular  levels 
emphasizing  the  reduction  of 
imcertainties  in  risk  of  deleterious 
health  effects  from  low-level  radiation. 

33.  Validation  of  approaches  to 
quantitatively  assess  human  health 
effects  of  radiation,  including  new 
approaches  to  analyses  of  human 
epidemiological  studies  and 
experimental  animal  studies. 

34.  Studies  of  status,  availability  and 
accuracy  of  radiation  measurements 
around  and  related  to  landfills,  including 
establishment  of  baseline  environmental 
dose  rates. 

35.  Techniques  to  simplify  the 
measurement  of  parameters  used  in 
pathway  modeling. 

36.  Analysis  of  effectiveness  of 
decontamination  technologies  for  land, 
structures.  recycling;,materials  and 


equipment  and  their  individual 
comparative  costs  to  the  envrioimient. 

37.  Natiu-al  analog  studies  applicable 
to  the  assessment  of  long  term 
performance  of  natural  and  engineered 
components  of  high-level  and  low-level 
radioactive  waste  disposal  systems. 

38.  Studies  of  volcanism.  tectonics, 
and  other  large  scale  geologic  processes 
in  the  Basin  and  Range  within  the  last 
ten  million  years  (e.g.,  temporal  and 
spatial  history  of  volcanic  events; 
volcanic  hydo-thermalism;  applications 
of  seismic  tomography). 

39.  Simplified  modeling  of 
thermohydrologic  phenomena  in  high- 
level  waste  geological  repositories. 

40.  Investigations  of  coupling  between 
hydrologic,  thermal,  chemical,  and/or 
mechanical  processes  as  they  effect  the 
simulation  of  high-level  waste  repository 
performances. 

41.  Development  of  a  continuum 
approach  to  modeling  unsatiirated, 
fractured  rock. 

42.  Improved  techniques  for  dating 
geologic  formations  and  events  for  the 
period  from  one  hundred  to  ten  million 
years. 

43.  Studies  of  the  thermodynamics 
and/or  kinetics  of  the  formation  and 
alteration  of  solids  controlling  the 
release  of  HLW  and  LLW  radionuclides. 

Eligible  Applicants 

Educational  institutions,  nonprofit 
entities.  State  and  Local  governments, 
and  professional  societies  are  eligible  to 
apply  for  a  grant  under  this 
announcement 

Factors  Generally  Indicating  Support 
Through  Grants 

The  NRC's  benefit  from  the  results  of 
grants  should  be  no  greater  than  for 
other  interested  parties,  i.e.,  the  public 
must  be  the  primary  beneficiary  of  the 
work  performed.  Surveys,  studies,  or 
research  which  provide  specific 
information  or  data  necessary  for  the 
NRC  to  exercise  its  regulatory  or 
research  mission  responsibilities  will 
not  be  funded  by  a  grant.  Applicants 
requesting  support  for  work  which  has  a 
direct  regulatory  application  should 
submit  their  requests  as  an  unsolicited 
proposal  for  consideration  as  a  contract 
rather  than  a  grant. 

1.  The  primary  purpose  of  NRC  grants 
is  to  support  the  development  of 
knowledge  or  understanding  of  the 
subject  or  phenomena  under  study. 

2.  The  exact  course  of  the  work  and 
its  outcome  are  usually  not  defined 
precisely,  and  specific  points  in  time  for 
achievement  of  significant  results  need 
not  be  specified. 

3.  The  NRC  desires  that  the  nature  of 
the  proposed  investigation  be  such  that 


the  recipient  will  bear  prime 
responsibility  for  the  conduct  of  the 
research  and  exercise  judgment  and 
original  thought  toward  attaining  the 
scientific  goals  within  broad  parameters 
of  the  proposed  research  areas  and  the 
resources  provided. 

4.  Meaningful  technical  reports  (as 
distinguished  from  Semi-Annual  Status 
Reports)  can  be  prepared  only  as  new 
findings  are  made,  rather  than  on  a 
predetermined  time  schedule. 

5.  Simplicity  and  economy  in 
execution  and  administration  are 
mutually  desirable. 

Proposal  Fonnat 

Proposals  should  be  concise  and 
provide  a  thorough  understanding  of  the 
proposed  project.  Neither  unduly 
elaborate  applications  nor  voluminous 
supporting  doomientation  is  desired. 

State  and  local  governments  shall 
submit  proposals  utilizing  the  standard 
forms  specified  in  Office  of  Management 
and  Budget  (0MB)  Circular  A-102 
(Revised),  Paragraph  6.c).  Nonprofit 
organizations,  universities,  and 
professional  societies  shall  submit 
proposals  utilizing  the  standard  forms 
stipulated  in  OMB  Circular  A-lia 
(Attachment  M). 

The  format  used  for  project  proposals 
should  give  a  clear  presentation  of  the 
proposed  project  and  its  relation  to  the 
specific  objectives  contained  in  this 
notice.  Each  proposal  should  follow  the 
format  outlined  below  imless  the  NRC 
specifically  authorizes  exception. 

1.  Cover  Page.  The  Cover  Page  should 
be  typed  according  to  the  following 
fonnat  (submit  separate  cover  pages  if 
the  proposal  is  multi-institutional): 

TitJe  of  Proposal.— To  include  the 
term  "research,  "study,"  "conference," 
"symposium."  "woricshop,"  or  other 
similar  designation  to  assist  in  the 
identification  of  the  project: 

Location  and  Dates  for  Conferences, 
Symposium,  Workshop,  etc.; 

Names  of  Principal  Researchers  or 
Participants; 

Total  Cost  of  Proposal;  (Identify  Cost 
by  Fiscal  Year) 

Period  of  Proposal: 

Organization  or  Institution  and 
Department; 

Required  Signatures: 

Principal  Participants: 

Name:^ 

Date:  — ■ 

Address: 


Telephone  No.: : 

Required  Organization  Approval: 

Name: 

Date: 

Address: 


Telephone  No.: ■ 

Organization  Financial  Officer: 
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Name: 

DaJe: 

Address: —    

Telephone  No.: 

2.  Project  Description.  Each  proposal 
shall  provide,  in  ten  pages  or  less,  a 
complete  and  accurate  description  of  the 
proposed  project.  This  section  should 
provide  the  basic  information  to  be  used 
in  evaluatin:;  the  proposal  to  determine 
its  priority  for  funding.  Applicants  must 
identify  other  possible  sources  of 
financial  support  for  a  particular  project, 
and  list  those  sources  ht>m  which 
financial  support  has  been  or  will  be 
requested. 

The  information  provided  in  this 
section  must  be  brief  and  specific. 
Detailed  background  information  may 
be  included  as  supporting 
documentation  to  the  proposal. 

The  following  format  shall  be  used  for 
the  project  description: 

(a)  Project  Goals  and  Objectives.  The 
project's  objectives  must  be  clearly  and 
unambiguously  stated.  The  proposal 
should  justify  the  project  including  the 
problems  it  intends  to  clarify  and  the 
development  it  may  stimulate. 

(b)  Project  Outline.  The  proposal 
should  show  the  project  format  and 
agenda,  including  a  list  of  principal 
areas  or  topics  to  be  addressed. 

(c)  Project  Benefits.  The  proposal 
should  indicate  the  direct  and  indirect 
benefits  that  the  project  seeks  to 
achieve  and  to  whom  these  benefits  will 
accrue. 

(d)  Project  Management  The  proposal 
should  describe  the  physical  facilities 
required  for  the  conduct  of  project. 
Further,  the  proposal  should  include 
brief  biographical  sketches  of 
individuals  responsible  for  planning  the 
project. 

(e)  Project  Costs.  Nonprofit 
organizations  shall  adhere  to  the  cost 
principles  set  forth  in  0MB  Circular  A- 
122.  Educational  instructions  shall 
adhere  to  the  cost  principles  set  forth  in 
OMB  Circular  A-21.  and  state  and  local 
government  shall  adhere  to  the  cost 
principles  set  forth  in  OMB  Circular  A- 
87. 

The  proposal  must  provide  a  detailed 
schedule  of  project  costs,  identifying  in 
particular — 

|1)  Salaries — in  proportion  to  the  time 
or  effort  directfy  related  to  the  project; 

(2)  Equipmemt  (rental  only); 

(3)  Travel  and  Per  Diem/S^bsistence 
in  relation  to  the  project; 

(4)  Publication  Costs; 

(5)  Other  Direct  Costs  (specify) — e.g., 
supplies  or  registradon  fees; 

Note: — Dues  to  organizatioqs,  federatkma 
or  societies,  exclusive  of  registratioD  fees,  are 
not  allowed  as  a  charge. 
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(6)  Indirect  Costs  (attached  negotiated 
agreement/cost  allocation  plan);  and 

(7)  Supporting  Documentation.  The 
supporting  documentation  should 
contain  any  additional  information  that 
will  strengthen  the  proposal. 

Proposal  Sulunisston  and  DeadUne 

This  notice  is  valid  for  Federal 
Government  Fiscal  Year  92  (October  1, 
1991  to  September  3a  1992).  Potential 
grantees  are  advised,  however,  that  due 
to  the  limited  funding  available  for  new 
research  grants  to  educational 
institutions,  such  proposals  received 
after  March  13, 19i92,  will  be  considered 
for  FY92  funding  to  the  extent 
practicable. 

Funds 

For  Fiscal  Year  92,  the  U.S.  Nuclear 
Regulatory  Commission,  Office  of      , 
Nuclear  Regulatory  Research, 
anticipates  making  a  total  of 
approximately  $1,440,000.00  available 
for  funding  researdi  grants  to 
educational  institutions.  Of  this  amount 
approximately  $7974X)0.00  will  be 
available  for  new  research  grants  in  FY 
92.  Because  of  this  Kmitation,  proposed 
grant  budgets  should  be  restricted  to 
about  $50,000.00  per  year,  with  total 
project  funding  not  exceeding 
$100,000.00  over  a  period  of  two  year*. 

Evaluation  Process 

All  proposals  received  as  a  result  of 
this  announcemenmt  will  be  evaluated 
by  an  NRC  review  panel. 

Evaluation  Criteria 

The  award  of  NRC  grants  is 
discretionary.  Generally,  projects  are 
supported  in  order  of  merit  to  the  extent 
permitted  by  available  funds. 

Evaluation  of  proposals  for  research 
projects  will  employ  the  following 
criteria.  No  level  of  importance  is 
implied  by  the  order  in  which  these 
criteria  are  listed. 

1.  Adequacy  of  the  researdi  design. 

2.  Sdentific  significance  of  proposal 

3.  Technical  adequacy  of  the 
investigators  and  their  institutional 
base. 

4.  Relevance  to  a  research  area(s) 
described  above. 

5.  Reasonableness  of  estimated  cost  in 
relation  to  the  work  to  be  performed  and 
anticipated  result. 

6.  Potential  benefit  of  the  project  to 
the  overall  benefit  of  the  institution's 
graduate  research  program. 

Evaluation  of  proposals  for 
professional  meetings,  conferences, 
symposia,  etc..  will  employ  the  following 
criteria: 


1.  Potential  usefulness  of  the  proposed 
project  for  the  advancement  of  scientific 
knowledge. 

2.  Clarity  of  statement  of  objectives, 
methods,  and  anticipated  resclts. 

3.  Range  of  issues  covered  by  the 
meeting  agenda. 

4.  Qualifications  and  experience  of 
project  speakers. 

5.  Reasonableness  of  estimated  cost  in 
relation  to  anticipated  results. 

Disposition  off  Proposals 

Notification  of  Sward  will  be  made  by 
the  Grants  Officer,  and  organizations 
whose  proposals  are  unsuccessful  will 
be^o  advised. 

Proposal  InstnictioDS  and  Forms 

Questions  concerning  the  preceding 
information,  copies  of  application  forms, 
and  applicable  regulations  shall  be 
obtained  froiA  or  submitted  to  (Grant 
application  packages.  Standard  Form 
424,  must  be  requested  in  writing):  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Grants  Officer,  Division  of  Contracts 
and  Property  Management,  Mail  Stop  P- 
841,  Office  of  Administration, 
Washington,  DC  20555. 

The  address  for  bandK»rried 
applications  is:  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Grants  Officer, 
Division  of  Contracts  and  Property 
Management,  Office  of  Administration, 
Mail  Stop  P-Ml,  7920  Norfolk  Avenue, 
Bethesda.  MD  20814. 

NolK  Upon  delivery  of  the  application  to 
the  NRC  guard  desk  (at  the  above  address), 
the  guard  riiovld  be  requested  to  telephone 
the  Division  of  Contracts  and  Property 
Management  (Extension  27064)  {cir  a  pick-up 
of  the  application. 

Nothing  in  this  soHdtation  should  be 
construed  as  committing  the  NRC  to 
dividing  available  funds  among  all 
qualified  applicants. 

Dated  at  Bethesda,  MD  this  23rd  day  of 
January,  1992. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Ronald  D.  Tbompson, 
Grants  Officer,  Division  of  Contracts  and 
Property  Management,  O^ce  of 
Administration. 

[FR  Doc.  92-2131  Filed  1-28-82;  8:45  am) 
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ACNW  Working  Group  on  Syilnns 
AnMysw  Approocnio  RovfowMQ  ifio 
pvoran  High-Uvol  Watte  Program; 
Notica  of  Maating 

The  ACNW  Woridng  Group  on 
Systems  Analysis  Approach  to 
Reviewing  the  Overall  Higb-Level 
Waste  Program  will  hold  a  meeting  on 
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February  19-aa  mz.  7320  Tsknf oUc 
Avenue,  Bethesda,  Maryland.  The  entire 
meeting  ivillbe  open  to  public 
attendance. 

The  agenda  iat  tiie  subject  meeliog 
shall  be«s  faUews: 

Wedmadey,  Pebmary  W.  9992-^:30 
a.m.  until  Uhe  ixfnciaskm  of  business 
(RoomP-i22) 

Thursday.  February 20. 1992—8:30  ojn. 
until  1p.m.  (tentative)  (Room  P-110) 

The  Working  Group  will  discuss  the 
feasibility  of  •ystems-analysis  approach 
to  reviewing  ^e  overall  high-level  waste 
program,  including  the  short  and  mid- 
range  technical  milestones  for  handling 
high-level  waste. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrenoe  <3S  fke  ACNW  Working 
Group  Chairman;  written  statements 
win  be  accepted  and  made  available  to 
the  Working  Croup.  Recordings  will  be 
permitted  only  during  those  sessions  of 
the  meeting  wlien  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
"by  members  af  the  ACNW  Working 
Group,  their  consultants,  and  stafL 
Persons  desiiiog  to  m^ce  oral 
statements  should  Aotify  the  ACNW 
staff  noember  named  below  as  lar  in 
advance  as  is  fvacticabfe  so  that 
appropriate  uisaagements  can  be  made. 

During  te  initial  portioD  ef  tbe 
meetiBg.  die  ACNW  Working  <^t}up. 
along  wiA  any  of  tiieir  consultants  ivlto 
may  be  present  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  thebalance  o!  the 
meeting. 

Further  infonnatioii  regarding  the 
agenda  for  this  meeting,  whether  the 
meeting  has  been  cancelled  or 
reschedoled.  d«  "Chairman'*  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  pnepaid 
telephone  call  to  the  Designated  Federal 
Official.  Mr.  Howard  J.  Larson.  ACNW 
(telephone  301/492-7707]  between  «  a.m. 
and  5:30  p.m.  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  die 
above  named  Individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  af  any  changes  in  schedule,  ete., 
that  may  have  eccurred. 

Dated:  ]anuaiy22. 1992. 
R.  K.  Major, 

Chief  NtKlear  Waste  Branch. 

[FR  Doc.  92-^33  filed  l-2fr-a2: 8:45  am] 


Advisory  CommlttM  M  \ 
Safeguards,  Joint  SubeoimniMa»«n 


PracUcos  and  Procedims;  MoHcs  of 
Meelinf 

The  Subcemmittees  «n  Materials  and 
Metaflurgy/MMftenanoe  Practioes  and 
Procedures  will  IwM  a  meeting  on 
Febraary  IS.  1«S2.  room  P-110,  7920 
Norfolk  Avenue,  Bediesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  asfollews: 

Thursday.  February  13. 1992—8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittees  will  discuss  the 
ASME  Risk-Based  Inspection 
Guidelines. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  ci  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  aiade  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  ask«d  only  by 
members  of  tbe  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  bebw  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  niade. 

During  the  initial  portion  of  the 
meeting,  the  subcommittees,  along  with 
any  ef  their  consultants  who  may  be 
present,  may  exchange  prennuaary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  rqaresoitatlves  of  the  NRC  staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  infannatiin  r^arding  topics 
to  be  discttsaed,  the  scheduling  of 
sessions  open  ta  the  pobUc  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruhng  on 
requests  for  the  oppOTtunity  to  pnesent 
oral  statements  and  the  time  allotted 
tlnrefor  can  be  obtmned  by  a  prepaid 
telephone  t:all  to  the  Designated  Federal 
Oifficid.  Mr.  Elpidio  I^ie  (telephone  301/ 
492-B192]  between  7:30  a.m.  and  4:15 
p.m.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 


before  'die  sdwduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc. 
that  may  have  occurred. 

Da  ted:  fanuary  22.  IfBZ. 
Gary  R.  Qulttschrmber, 

Chief.  Nudear  Reactors  Brancfi. 

[FR  Doc.  92-2134  Filed  l-28-«2;  a-45  aiH] 

aiLLiNO«eDE: 


Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  juide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acoQiAable  to  the  NRC  sUff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staffT  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  lor  permits  and  licenses. 

Regulatoiy  Guide  3,87,  "Standard 
Format  and  Content  for  Emergency 
Plans  for  Faal  Cycle  and  ^4aterials 
Facilities."  provides  guidance 
acceptable  4o  .die  NRC  staff  on  the 
information  to  be  included  in  emergency 
plans  for  fuel  cycle  and  materials 
facilities,  and  it  establishes  a  format  for 
presenting  the  information. 

Comments  and  suggestions  in 
connection  with  |1]  items  for  inclusion 
in  guides  cunently  being  developed  or 
(2]  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch, 
Division.of  Freedom  of  Information  and 
Publications  Servioes.  Office  of 
Administration,  U.S  Nuclear  Regulatory 
Commission.  Washington  DC  205S5. 

Regulatory  guides  are  available  for 
inspection  at  tite  Commission't  Public 
Document  Room.  2120  L  Street  N W.. 
Wufaington.  DC  Copies  of  issued 
guides  may  be  porchased  from  the 
Covemment  Printing  Office  at  die 
current  GPO  prioe.  Information  on 
current  GPO  prioea  may  be  obtained  by 
contarting  'die  Superintendent  of 
Documents.  13. S.  Government  Printing 
Office,  Post  Office  Box  37082. 
Washington,  DC  28WS-7882.  telephone 
(202)  275-1080  or  t202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
Natiend  Technical  Infonndtian  Service 
on  a  standing  order  basis.  Details  on 
this  oervice  may  be  obtained  by  writing 
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NTIS.  5285  Port  Royal  Road.  Springfield. 
VA  22161.  j 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  January  1992. 


For  the  Nuclear  Regulatory  Commission. 
Themis  P.  Speis. 

Deputy  Director  for  Research.  Office  of 
Nuclear  Regulatory  Research. 

[FR  Doc.  92-2132  Filed  1-28-92;  8:45  am] 
BnXMG  CODE  7SM-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 


President's  Council  of  Advisors  on 
Science  and  Technology,  Meeting 

The  President's  Council  of  Advisors 
on  Science  and  Technology  will  meet  on 
February  6, 1992.  The  meeting  will  begin 
at  9  a.m.  in  the  Conference  Room, 
Council  on  Environmental  Quality,  722 
Jackson  Place,  NW..  Washington,  DC. 
The  meeting  will  conclude  at 
approximately  5  p.m. 

The  purpose  of  the  Council  is  to 
advise  the  President  on  matters 
involving  science  and  technology. 

Proposed  Agenda  i 

1.  Briefing  of  the  Council  on  the 
current  activities  of  the  Office  of 
Science  and  Technology  Policy. 

2.  Briefing  of  the  Council  on  current 
Federal  activities  and  policies  in  science 
and  technology. 

3.  Discussion  of  progress  of  working 
group  panels. 

Portions  of  the  February  6  session  will 
be  closed  to  the  public. 

A  portion  of  the  briefings  on  current 
federal  activities  and  policies  in  science 
and  technology  will  require  discussion 
of  budget  preparation  of  the  Executive 
Office  of  the  President  and  other  Federal 
agencies  which,  if  prematurely 
disclosed,  would  significantly  frustrate 
the  implementation  of  decisions  made 
requiring  agency  action.  Also,  a  portion 
of  the  discussion  of  panel  progress  will 
necessitate  discussion  of  information 
which  is  formally  classified  in  the 
interest  of  national  security. 
Accordingly,  these  portions  of  the> 
meeting  will  be  closed  to  the  public 
pursuant  to  5  U.S.C.  552b(c](l),  (2).  and 
{9)(B). 

Because  of  the  security  requirements, 
persons  wishing  to  attend  the  open 
portion  of  the  meeting  should  contact 
Ms.  Ann  Bamett  (202)  395-4692,  prior  to 
3  p.m.  on  February  5, 1992.  Ms.  Bamett  is 
available  to  provide  specific  information 
regarding  time,  place,  and  agenda. 


Dated:  January  15, 1992. 
Danur  W.  Hawkins. 

Executive  Assistant,  Office  of  Science  and 

Technology  Policy. 

|FR  Doc.  92-2171  Filed  1-28-92;  8:45  amj 

MLUNG  COOC  S170-01-M 

Panel  on  High  Perfonnance  Computing 
and  Communications  of  the 
President's  Council  of  Advisors  on 
Science  and  Technology;  Meeting 

The  Panel  on  High  Performance 
Computing  and  Communications  of  the 
President's  Council  of  Advisors  on 
Science  and  Technology  (PCAST)  will 
meet  on  February  7, 1992.  The  meeting 
will  begin  at  9  a.m.  in  room  180  of  the 
Old  Executive  Office  Buildiilg, 
Washington,  DC.  The  meeting  will 
conclude  at  approximately  5  p.m. 

The  purpose  of  the  panel  is  to  advise 
the  PCAST  on  issues  related  to  high 
performance  computing  and 
communications  that  have  a  bearing  on 
long-range  national  goals,  government 
relation,  the  transition  of  Federal 
programs  to  industry,  and  on  foreign 
access. 

Proposed  Agenda 

i.  Briefing  of  the  panel  by  expert 
witnesses  from  industry  on  high 
performance  computing  and 
communication  issues. 

2.  Briefing  of  the  panel  by  agency 
persormel  on  ongoing  Federal  activities 
in  high  performance  computing  and 
communications. 

The  February  7  meeting  will  be  closed 
to  the  public. 

The  briefing  on  some  of  the  current 
Federal  activities  necessarily  will 
involve  discussion  of  materials  that  are 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  A  portion  of  these  briefings  will 
also  require  discussion  of  internal 
personnel  procedures  of  the  Executive 
Office  of  the  President  and  information 
which,  if  prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  Finally,  the 
briefings  will  necessarily  include 
discussion  of  potentially  sensitive 
proprietary  information.  Therefore,  the 
meeting  will  be  closed  to  the  public 
pursuant  to  5  U.S.C.  552b(c)  (1),  (2).  and 
OHB). 

Dated:  January  23, 1992. 
Damar  W.  Hawkins, 

Executive  Assistant,  Office  of  Science  and 

Technology  Policy. 

(FR  Doc.  92-2172  Filed  1-28-92;  8:45  am] 

aiLUNO  COOC  SITO-TO-M 


POSTAL  RATE  COMMISSION 
[Order  No.  916;  Docket  Na  A92-«] 

Village,  Virginia  22570  Ed  King, 
Petltionen  Order  Accepting  Appeal 
and  EstabllsMng  Procedural  Schedule 
Under  39  U.S.C.  404(bK5) 

Issued  January  22. 1992. 

Docket  Number  A92-6. 

Name  of  Affected  Post  Office:  Village. 
Virginia  22570. 

Name  of  Petitioner  Ed  King. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
January  15, 1992. 

Categories  of  Issues  Apparently 
Raised:  1.  Effect  on  the  community  (39 
U.S.C.  404(b)(2)(A));  2.  Effect  on  postal 
services  (39  U.S.C.  404(b)(2)(C)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or. 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5)),  the  Commission  reserves  the 
right  to  request  of  the  Postal  Setyice 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  Orders 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  January  30. 1992. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L  Gapp, 

Secretary. 

Appendix 

January  15, 1992.^^iling  of  Petition 
January  22, 1992.— Notice  and  Order  of  Filing 

of  Appeal 
February  10. 1992.— Last  day  for  filing  of 

petitions  to  intervene  [see  39  CFR 

3001.111(b)) 
February  20, 1992. — Petitioner's  Participant 

Statement  or  Initial  Brief  (see  39  CFR 

3001.115(a)  and  (b)) 
March  11, 1992.— Postal  Service  Answering 

Brief  (see  39  CFR  3001.115(c)) 
March  26, 1992. — Petitioner's  Reply  Brief 

should  petitioner  choose  to  file  one  [see  39 

CFR  3001.115(d)) 
April  2, 1992.— Dead  for  motions  by  any  party 

requesting  oral  argument.  The  Commission 

will  schedule  oral  argument  only  when  it  is 

a  necessary  addition  to  the  written  filings 

[see  39  CFR  3001.116) 
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May  14. 1992.— Expiration  of  l»-day 
deciaioiwl  ache^e  (Me  99  D.SC  sec. 
404{b)(5n 

IFR  Doc  92-2089  Faed  1-28-92;  8:45  am] 
BIUJNQ  CODC  mO-FW-M 


SECtfRtTIES  AND  EXCHANGE 
COMMISSION 


I 
3aas7:Fie«iaau-i7] 


No. 


Securities  end  Exchange  Commission 
Market  Oversight  and  Financial 
Services  Advisory  Coiamlttee;  Meeting 
and  Request  for  Pulilic  Comment 

AOENCV:  Seciinti«s  and  Exchange 

Cominission. 

action:  Notice  of  meeting  of  ^ 

Secuhties  and  Exchange  Commission 

Market  Oversight  and  Rnancial 

Services  Advisory  Committee. 

SUMMMIY:  This  is  to  give  public  notice 
that  the  Securities  and  Exchange 
Commission  Market  Overnght  and 
Finandal  Services  Advisory  Committee 
will  conduct  a  meeting  on  February  5, 
1992.  at  8:30  a.ra.  in  room  lC3e  at  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  iX.. 
The  meeting  wiH  be  open  to  the  public. 
This  notice  also  serves  to  invite  the 
public  to  submit  written  comments  to 
the  Committee. 

AOOnesses:  Written  comments  should 
be  submitted  in  tripbcate  and  shoidd 
refer  to  File  No.  2B5-17.  Comments 
should  be  submitted  to  {ana  than  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Selman.  Special  Counsel,  or 
Miriam  Goldstein,  Attorney,  {2TO)  272- 
2428,  Securities  «k1  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549. 
SUPPISMENTARY  INFORMATION:  In 
accordance  with  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  app.  2, 10(a).  and  the  regulations 
thereunder,  the  Chairman  has  ordered 
publication  of  this  notice  that  the 
Securities  and  Exchange  Commission 
Market  Oversight  and  Financial 
Services  Advisory  Committee  will 
conduct  a  meeting  on  February  5, 1902, 
at  the  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC.  beginning  at  8:30  a.m. 
This  meeting  wiH  be  open  to  tbe  paMic. 
This  will  be  tlie  second  meeting  of  the 
Advisory  Committee.  The  purpose  of  the 
meeting  wlH  be  to  tltsciras  sma^ 
busaaess  inlttativee  and  anprovements 
to  the  regwiatioB  of  fiitancial  markets. 


The  Committee  will  consider  issues 
relating  to  capital  formation,  systemic 
ri^  evaluation,  and  o^er  matters 
regarding  the  financial  markets. 

The  Chairman  has  determined  that 
this  meeting  should  be  held  sooner  than 
fifteen  days  after  publication  of  this 
notice  in  the  Fedaial  Rafiater  in  view  of 
prior  scheduling  4»mmitments  of  the 
Committee  members  and 
Commissioners. 

Dated:  lannary  27. 1992. 
loratnaii  G.  fCsftz. 

Advisory  Committee  Maaagement  Officer. 
[FR  Doc.  92-2271  FUed  1-27-92;  12:24  pm] 


[Ratoase  Me.  S4-Mat1:  FilaMe.  9R-NASO- 
91-62] 

SeH^tegulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers.  Inc 
Relating  to  art  Exemptioa  From  ttte 
Filing  Requirements  of  the  Corporate 
Financing  Interpretation 

)anuary  22, 1992. 

Pursuant  to  section  19(b)(lJ  of  the 
Securities  Ex«2»ange  Act  of  1934  ("Act "). 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  November  22, 1991,  and 
December  16, 1991,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Conuni8&iQn".or  "SEC") 
the  proposed  rule  change  and 
amendment  *  thereto  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  piroposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  die  Terms  of  Substance  of 
tiie  Proposed  Rule  Change 

The  NASD  is  herewith  filing  a 
proposed  rule  dhaoge  to  the  fiUng 
requirements  of  the  interpretation  of  the 
Board  of  Governors — Review  of 
Corporate  Financing,  Artitde  in.  Section 
1  of  the  Rules  of  Fair  Practice  (the 
"Corporate  Financing  Intetpretaticm"). 
Below  is  the  text  of  Ae  proposed  mk 
change,  fttiposed  new  language  is  in 
italics;  profnaed  deletions  are  is 
brackets. 


Interpretation  of  tbe  Board  of 
Governors— Review  Of  Coiporate 

Fmancing 

Article  III.  Sectian  1  ofAe  RuJas  affair 
Practice 

t        *         •    .     «        • 

Filing  Requlreinetiti 

Docoments  relifted  to  the  following  public 
offerings  need  not  be  filed  wlrti  the 
Association  for  review,  unless  eubject  to  the 
proviaions  of  SohoAile  E  to  4ie  By-Laws, 
provided,  iwwevec.  it  siiall  he  deemed  a 
violation  of  Article  UL  Section  1  of  the  Rules 
of  Fair  Practice,  or  Appendix  F  to  Article  III. 
Section  34  of  the  lUlet  of  Fair  Practice  if  a 
direct  participation  program,  for  a  nember  to 
participate  in  any  way  in  such  offerings  if  the 
underwriting  or  other  arrangements  in 
connection  with  the  offering  are  not  in 
compliance  wt€i  this  Interpretation  or 
Appendix  F,  as  applicable: 

(1)  securities  offered  ijy  a  corporate,  foreign 
government  or  foreign  govemraenl  agency 
issuer  which  has  non-convertible  debt  with  a 
term  of  issue  of  at  least  four  (4)  years,  or  aon- 
convertible  preferred  securities,  rated  by  a 
nationally  recognized  statistical  rating 
organization  in  one  of  its  four  (4]  highest 
generic  rating  categorier 

(2)  eecurities  registered  with  Securities  and 
Exchange  f^oouiiieaian  on  registration 
stateoient  Focns  S-3,  F-3  or  F-10  (otdy  with 
respect  to  Canadian  ittuers)  and  offered 
pursuant  to  Rule  «1S  adopted  under  the 
Securities  Act  of  1933,  as  anended: 

(3]  securities  oHered  pursuant  to  a. 
redemption  standby  "firm  commitment" 
underwriting  arrangement  registered  with  the 
Securities  and  Exchange  Commission  on 
Forms  S-S,  F-3  or  F-W  (only  with  respect  to 
Canadian  iumers);  and 


f% 


•  bi  Amendment  No.  1  te  nde  fHing  SR-NASD-«- 
62.  the  NASDcleletadftiirosad  changei  to  the  rale 
language  «f  pemgiipli  {Ij  t«  the  ^mxBifinam.%  from 
the  Filing  Heqaireoienti  of  the  Inteipfetationaa 
unnecessary.  See  disouuion  below  in  ix>nnection 
withfonnf-a. 


ILSetf-««flriatay<    _ 
StateoBeot  of  Ike  iSiipaae  of  aM 
SUtutory  Beats  far,  the  Prapoaed  Rule 
Change 

In  its  fiKng  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below,  "nre 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A).  (B),  and  (Q  below, 
of  the  most  significant  aspects  of  such 
statements. 

.A.  Self-R^ulatory  Orgaaization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Ruks 
Change 

(a)  On  May  30.  WW.  the  Securities 
and  Exchange  Commission  and  "die 
Canadian  provinces  of  Quebec  and 
Ontario  adeplBd  ndes.  foms  and 
schedules  effective  Jrfy  1. 1991.  to 
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facilitate  cross-border  offerings  of 
securities  and  continuous  reporting  by 
specified  Canadian  issuers  (the  "Multi- 
)urisdictional  Disclosure  and 
Modiflcations  to  the  Current 
Registration  and  Reporting  System  for 
Canadian  Issuer's"  or  "MJDS").  SEC  Rei. 
No.  33-6902  (June  21, 1991).  In  order  to 
facilitate  the  SEC's  efforts  to  facilitate 
cross-border  offerings  of  securities 
under  the  MJOS,  and  NASD  is  proposing 
to  amend  the  exemptions  from  the  filing 
requirements  in  the  Corporate  Financing 
Interpretation  to  recognize  new  SEC 
Forms  F-9  and  F-10  for  Canadian 
private  and  crown  corporati(His.  The 
NASD  is  simultaneously  Hling  a 
proposed  rule  change  to  make  the  same 
amendments  to  the  Corporate  Financing 
Rule  pending  at  the  SEC  in  SR-NASD- 
91-19,  consistent  with  the  different 
provisions  therein.* 

Form  F-9:  A  Canadian  private  or 
crown  corporation  relying  on  Form  F-9 
must  have  a  reporting  history  with 
Canadian  securities  authorities  of  at 
least  36  months.  Form  F-O  is  available  to 
companies  that  are  offering 
nonconvertible  debt  and  nonconvertible 
preferred  stock  which,  at  the  time  of 
effectiveness  of  the  registration 
statement,  is  recognized  as  investment 
grade  by  at  least  one  nationally 
recognized  rating  organization.  The 
Corporate  Financing  Interpretation 
currently  includes  in  paragraph  (1)  to  the 
exemption  provisions  of  the  Filing 
Requirements  an  exemption  for  offerings 
of  securities  by  an  issuer  that  has 
nonconvertible  debt  with  a  term  of  issue 
of  at  least  four  years  or  nonconvertible 
preferred  securities  rated  investment 
grade.  The  NASD  stated  in  its  Notice  to 
Members  91-34  (June  1991),  requesting 
comment  on  the  proposed  rule  change, 
that  "The  NASD  has  also  interpreted 
this  exemption  to  cover  a  current 
offering  of  investment-grade-rated  debt 
or  preferred  securities." 

The  NASD  believes  that  offerings  of 
investment-grade-rated  nonconvertible 
debt  and  nonconvertible  preferred 
securities  on  Form  F-fl  (and  Form  F-10) 
would  be  exempt  from  the  filing 
requirements  of  the  Corporate  Financing 
Interpretation  under  current  paragraph 
(1)  thereof.  In  rule  Bling  SR-NASI>-64- 
27.  proposing  to  adopt  the  exemption  in 
paragraph  (1).  the  NASD  stated  "The 
exemption  is  proposed  to  be  available  to 
corporate  issuers  which  include  private 
corporations  in  the  United  States  and 
foreign  private  corporations."  Canadian 
corporate  issuers  are,  therefore,  already 
permitted  to  rely  on  this  exemption. 


■  llii*  notic*  iImU  Mfv«  M  notice  of  Amendment 
Na  1  to  SR-fiASD-n-lA, 


UMI 


Moreover,  a  specific  reference  to  a 
Canadian  crown  corporation  is 
unnecessary  as  this  type  of  entity  comes 
within  the  categories  of  "foreign 
government"  or  "foreign  government 
agency"  issuers  that  may  rely  on  the 
exemption  provided  by  paragraph  (1).  In 
addition,  a  Canadian  issuer  is  permitted 
to  use  Form  F-9  to  issue  debt  or 
preferred  stock  that  is  convertible  if 
such  convertibility  does  not  occur  prior 
to  one  year  from  the  date  of  issuance 
and  the  issuer  has  total  market  value  of 
its  common  stock  of  at  least  (CN)  $180 
million  and  a  public  float  of  at  least 
(CN)  $75  million.  These  offerings  would 
not  be  exempt  from  the  filing 
requirements  of  the  Corporate  Financing 
Interpretation  unless  the  Canadian 
issuer  can  meet  the  requirements  of 
paragraph  (1)  to  the  exemption 
provisions  of  the  Filing  Requirements, 
i.e.,  that  the  issuer  have  outstanding 
investment  grade  rated  unsecured  non- 
convertible  debt  with  a  term  of  issue  of 
at  least  four  years  or  investment  grade 
rated  imsecured  non-convertible 
preferred  securities. 

Form  F-10:  All  other  securities  offered 
for  cash,  or  in  connection  with  business 
combinations  and  exchange  offers  that 
cannot  be  registered  on  Form  F-9  may 
be  registered  on  Form  F-10  by  issuers 
with  common  stock  with  a  value  of  at 
least  (CN)  $360  million  and  a  public  float 
of  at  least  (CN)  $75  million.  The  form  is 
also  limited  to  issuers  that  have  a 
reporting  history  with  Canadian 
authorities  of  at  least  36  months. 

The  NASD  is  proposing  to  amend 
paragraphs  (2)  and  (3)  to  the  exemption 
provisions  of  the  Filing  Requirements  of 
the  Corporate  Financing  Interpretation 
to  exempt  offerings  registered  with  the 
SEC  on  Form  F-10  from  the  Corporate 
Financing  Rule  filing  requirements  if  the 
securities  are  offered  pursuant  to  Rule 
415  or  the  securities  are  offered  pursuant 
to  a  redemption  standby  "firm 
commitment"  underwriting  arrangement. 

The  SEC  stated  in  the  adopting 
release  of  the  MJDS  that  it  hoped  to 
expand  the  concept  to  other  countries. 
The  NASD  is  concerned  that,  while 
Form  F-10  is  currentiy  limited  to 
offerings  by  Canadian  issuers,  it  is 
possible  that  it  may  be  amended  to  be 
available  to  offerings  by  issuers  of  other 
foreign  countries.  The  NASD  is, 
therefore,  also  proposing  to  limit  the 
availability  of  the  exemption  to  be 
provided  by  paragraphs  (2)  and  (3)  for 
offerings  on  Form  F-10  only  to  Canadian 
issuers  in  order  to  specifically  address 
at  the  time  of  an  amendment  to  Form 
F-10  the  applicability  of  the  Hling 
requirements  to  offerings  by  issuers 
from  non-Canadian  foreign  countries. 


Miscellaneous  Amendment:  The 
NASD  is  also  proposing  to  amend 
paragraph  (3)  to  the  exemption 
provisions  of  the  Filing  Requirements  to 
exempt  offerings  on  Form  F-3.  The 
exemption  for  offerings  registered  with 
the  SEC  on  Form  F-3  was  excluded 
through  an  oversight  from  the  exemption 
provided  by  paragraph  (3).  This 
proposed  change  is  consistent  with  the 
NASD's  long-standing  position  that 
those  exemptions  available  to  domestic 
issuers  qualified  to  register  on  Form  S-3 
are  also  available  to  foreign  issuers 
qualified  to  register  on  Form  F-3. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act  in  that  the  proposed  rule  change 
will  promote  just  and  equitable 
principles  of  trade  and  in  general  protect 
investors  and  the  public  market. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  proposed  rule  change  to  the  ffling 
requirements  of  the  Corporate  Financing 
Interpretation  was  published  for 
comment  in  Notice  to  Members  91-34 
(June  1991).  No  comments  were  received 
in  response  thereto. 

m.  Date  of  Effectiveness  of  the 
PnqxMed  Rule  Change  and  Timing  for 
Conunissioo  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Federal  Register  /  Vol.  57.  No.  19  /  Wednesday.  lanuary  29,  1992  /  Notices 


3451 


Commission,  450  Fiftii  Street.  NW.. 
Wastiington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in'the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  19, 1992. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority,  17  CFR  200.30- 
3(a)(12). 

Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  92-2122  Piled  1-28-92:  8:45  am] 
BIUJNQ  CODE  MIO-ei-M 


[ftolMM  No.  34-30279;  FN*  No.  8R-NA80- 
91-65] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Permitting  Direct 
PiMtldpatlon  Program  Principals  and 
Representatives  to  Offer  and  Sen 
Direct  Participation  Program  DelM 

January  22, 1992. 

Ihirsuant  to  section  19(bj(l]  of  the 
Seciuities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  November  27, 1991,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD "  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Parts  II  and  III  of  Schedule  C  to  the 
NASD  By-Laws  to  permit  Direct 
Participation  Program  ("DPP")  Principals 
and  Representatives  to  offer  and  sell 


direct  participation  program  debt.  Below 
is  the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 

Schedule  C  to  the  NASD  By-Uws 

Part  n — Registration  of  Principals 

*  *         «         *         * 

(2)  Categories  of  Principal  Registration. 

*.         •         •         *         * 

(e)  Limited  Principal — Direct  Participation 
Programs. 

(i)  Each  person  associated  with  a  member 
who  is  included  within  the  definition  of 
principal  in  Part  II.  Section  (1)  hereof,  may 
register  with  the  Coiporation  as  a  Limited 
Principal — Direct  Participation  Programs  if: 

a.  his  activities  in  the  investment  banking 
and  securities  business  are  limited  solely  to 
the  equity  interests  in  or  the  debt  of  direct 
participation  programs  as  defined  in  Par<  II, 
Section  (2He)(ii]  hereof:  and 

*  «  «         *         « 

Pari  III — Registration  of  Representatives 

*  •         *         •         * 

(2)  Categories  of  Representative 
Registration 

*  *         •         •         « 

(c)  Limited  Representative — Direct 
Participation  Programs. 

(i)  Each  person  associated  with  a  member 
who  is  included  within  the  delnition  of  a 
representative  in  Pari  III.  Section  fl)  hereof, 
may  register  with  the  Corporation  as  a 
Limited  Representative — Direct  Participation 
Programs  if. 

a.  his  activities  in  the  investment  banking 
and  securities  business  are  limited  solely  to 
the  solicitation,  purchase  and/or  sale  of 
equity  intereet  in  or  debt  of  direct 
participation  programs  as  defined  in  Part  (1. 
Section  (2)(e)(ii)  hereof:  and. 


■  The  NASD  filed  Amendment  No.  1  on  December 
18. 1991,  which  made  technical  changes  to  this 
filing.  This  amendment  is  available  for  inspection 
and  copying  in  the  Public  Reference  Room. 


n.  Self-Regulatory  Organization's 
Statement  of  the  l*uipise  of.  and 
Statutory  Basis  for.  ^e  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization  o 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Hole 
Change 

The  NASD  is  proposing  to  amend 
parts  II  and  III  of  Schedule  C  to  the 
NASD's  By-Laws  to  permit  persons  who 
are  registered  as  DPP  Principals  and 
Representatives  to  offer  and  sell  direct 
participation  program  debt  instruments. 


It  has  come  to  the  NASD's  attention 
that  DPP  synicators  are  offering  debt 
securities  of  DPFs  to  pension  plans  and 
other  institutional  accounts  which  are 
considered  "qualified  plans"  under  the 
Employee  Retirement  and  Income 
Security  Act  ("ERISA  ").  The  NASD  is 
informed  that  syndicators  are  offering 
such  debt  instruments  in  order  to  avoid 
having  distributions  classified  as 
"unrelated  business  taxable  income" 
under  Internal  Revenue  Service 
regulations. 

Schedule  C  currently  allows  a  person 
to  qualify  to  sell  all  types  of  securities 
(except  options)  by  passing  the  Series  7 
examination  or  to  qualify  to  sell  a 
specific  category  of  secunty  by  passing 
a  more  limited  examination  such  as  the 
Series  22  (DPP  Examination).  The 
current  definition  of  direct  participation 
programs  contained  in  Schedule  C  does 
not  specify  debt  securities  as 
instruments  which  a  DPP  registered 
person  is  permitted  to  sell. 

Nevertheless,  while  DPP  salesman 
must  be  familiar  with  the  structure  and 
tax  consequences  of  a  DPP  offering, 
selling  8  DPP  debt  security  does  not 
require  general  market  knowledge  or 
knowledge  of  the  debt  securities  market 
because  the  DPP  debt  security  is 
typically  sold  to  retirement  plans  that 
intend  to  hold  the  security  to  maturity 
Consistent  with  this  position  the 
proposed  rule  ctiange  would  not  permit 
a  DPP  registered  person  to  buy  or  sell 
DPP  debt  securities  m  the  secondary 
market  The  NASD  believes  that  there  is 
no  discernible  difference  between  the 
knowledge  required  for  the  initial  sale  of 
debt  and  equity  instruments  issued  by  a 
DPP  and  accordingly  believes  that  DPP 
principles  and  representatives  should  be 
permitted  to  offer  and  sell  such 
instruments 

The  NASD  is.  therefore,  proposing  to 
amend  part  II.  section  2(e)(i)8  and  part 
III.  section  2(c)(i)  a  of  Schedule  C  to  add 
language  specifying  that  a  person  may 
register  as  a  DPP  Principal  or 
Representative,  respectively,  if  their 
securities  activities  are  "limited  solely 
•o  the  solicitation  purchase  and/or  sale 
of  equity  interests  in  or  the  debt  of 
direct  participation  programs  *  *  *" 
This  change  would  specify  that  the  sale 
of  both  DPP  equity  and  debt  instruments 
IS  permissible  under  the  limited  DPP 
registrations. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(3)  of  the 
Act  in  that  the  proposed  rule  change 
allows  persons  engaged  in  specific  types 
of  activity  (the  offer  and  sale  of  DPP 
debt  instruments)  to  become  associated 
with  NASD  members  without  being 
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required  to  pass  the  more  extensive 
Series  7  examination. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
vStatement  on  Comments  on  the 

Proposed  Rule  Change  Received  From 
Members  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of  ^ 

publication  of  this  notice  in  the  Federal "" 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Tinding  or  (ii) 
as  to  which  the  self-regidatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments  ' 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persoa  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  55Z  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  19, 1992. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12]. 
Margaret  H.  McFailand, 
Deputy  Secretary. 
[FR  Doc.  92-2124  Filed  1-28-92;  8:45  am] 
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( Reteaa*  No.  34-30280;  FH*  No.  SR-MVSE- 
91-38] 

Self-Regulatory  Organizations;  New 
York  Stock  Exctiange,  Inc.;  Order 
Granting  Approval  to  ttte  Addition  of 
Rules  704, 705, 7M.10(bX  80A(c)  and 
(d),  and  1 16.30  to  Rule  476A  and 
Amending  ttie  Minor  Rule  Violation 
Enforcement  and  Reporting  Plan 

January  22, 1992. 
L  Introduction 

On  November  6, 1991,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Conmiission"),  pursuant  to  sections 
19(b)(1)  and  (d)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and 
Rules  19b-4  and  19d-l(c)(2)  thereunder,* 
a  proposed  rule  change  to  add  NYSE 
Rules  704,  705,  780.10(b),  80A(c)  and  (d), 
and  116.30  to  both  NYSE  Rule  476A,  the 
List  of  Exchange  Rule  Violations  and 
Fines  Under  Rule  476A  ("Rule  476A 
List"),  and  the  Exchange's  minor  rule 
violation  enforcement  and  reporting 
plan  ("minor  rule  violation  plan").' 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29955 
(November  18, 1991),  56  FR  59311 
(November  25, 1991).  No  comments  were 
received  on  the  proposal. 

SEC  Rule  19d-l (c)(2)  under  the  Act 
authorizes  national  securities  exchanges 
to  adopt  minor  rule  violation  plans  for 
the  summary  discipline  and  abbreviated 
reporting  of  minor  rule  violations  by 
exchange  members  and  member 
organizations.'*  In  this  regard,  the  NYSE 


'  15  U.S.C.  78s(b](I)  and  (d)(1)  (1968). 

<  17  CFR  240.igt>-4  and  240.19d-l  (c)(2)  (1991). 

*  See  letter  from  )ameB  E.  Buck,  Senior  Vice 
President  and  Secretary.  NYSE,  to  Howard  Kramer, 
Assistant  Director.  Division  of  Market  Regulation, 
SEC.  dated  November  5, 1991,  requesting  approval 
to  amend  the  Exchange's  19(d)(1)  minor  rule 
violation  plan. 

*  See  Securities  Exchange  Act  Release  No.  21013 
dune  1. 19S4),  49  FR  23828  (order  approving 
amendments  to  paragraph  (c)(2)  of  Rule  19d-lunder 
the  Act).  A  self-regulatory  organization  ("SRO")  is 
required,  pursuant  to  paragraph  (c)(1)  of  Rule  19d-l, 
to  file  promptly  with  the  Commission  any  final 
disciplinary  action  taken  by  the  SRO.  However, 
paragraph  (cH2)  of  Rule  19d-l  establishes  that 
minor  rule  plan  determinations  are  not  final, 
thereby  permitting  the  SRO  to  report  on  ■  periodic 
as  opposed  to  immediate,  basis. 


adopted  a  minor  rule  violation  plan,' 
now  embodied  in  NYSE  Rule  476A, 
which  provides  that  the  Exchange  may 
designate  violations  of  certain  rules  as 
minor  rule  violations  and  issue  summary 
fines  in  lieu  of  commencing  a  full 
disciplinary  proceeding  before  a  hearing 
panel.*  Accordingly,  the  NYSE  is 
relieved  of  the  current  reporting 
requirements  of  section  19(d)(1)  with 
respect  to  disciplinary  action  taken 
pursuant  to  the  Exchange's  minor  rule 
violation  plan. 

Moreover,  the  Commission  approved 
NYSE  Rule  476A,'  which  provides  Aat 
the  Exchange  may  impose  a  fine,  not  to 
exceed  $5,000,  on  any  member,  member 
organization,  allied  member,  approved 
person,  or  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  a  minor  violation  of 
certain  specified  Exchange  rules." 
Specifically,  the  Exchange  will  fine  an 
individual  $500,  $1,000  or  $2,500,  and  a 
member  organization  $1,000,  $2,500  or 
$5,000,  respectively,  of  first,  second  and 
subsequent  violations  within  a  rolling 
twelve  month  period  of  any  rules  on  the 
Rule  476A  List."  The  Commission 
approved  several  amendments  to  this 
list,  adding  new  or  existing  NYSE  rules 
that  are  appropriate  for  summary 
disciplinary  procedures.'** 


■  See  Securities  Exchange  Act  Release  No.  2241S 
(September  17, 1985).  SO  FR  38600  (approving  File 
No.  4-284). 

•  See  NYSE  Rule  476. 

'  See  Securities  Exchange  Act  Release  No.  21688 
(January  2S.  1985),  SO  FR  5025  (approving  File  No. 
SR-NYSB-84-27). 

■  A  list  of  the  NYSE  rules  subject  to  Exchange 
Rule  476A  procedures  and  the  corresponding  fine 
schedule  were  attached  to  the  rule  filing  as  Exhibit. 
A.  Both  are  contained  under  Supplementary 
Material  to  NYSE  Rule  476A  and  are  available  at 
the  Commission  and  the  NYSE. 

*  In  accordance  with  SEC  Rule  19d-l  (c)(2).  fines 
in  excess  of  $2,506,  assessed  under  NYSE  Rule 
476A.  are  not  considered  pursuant  to  the  minor  rule 
violation  plan  and  are  thus  subject  to  the  current 
reporting  requirements  of  section  19(d)(1]  of  the  Act 

">  See  Securities  Exchange  Act  Releases  No. 
22490  (October  2. 1985).  SO  FR  41064  (order  granting 
accelerated  approval  to  File  No.  SR-NYSE-85-30): 
No.  23104  (April  11. 1986).  51  FR  13307  (approving 
File  No.  SR-NYSE-86-12);  No.  24985  (October  5. 
1987),  52  FR  41643  (approving  File  No.  SR-NYSE-86- 
21):  No.  25763  (May  27. 19881.  53  FR  20925 
(approving  File  No.  SR-NYSE-87-10):  No.  27702 
(February  12. 1990).  55  FR  6139  (approving  pilot  of  5 
rules  until  October  5, 1990.  File  No.  SR-NYSE-90- 
M):  No.  27878  (April  4, 1990),  55  FR  13345  (approving 
File  No.  SR-NYSE-8»-44):  No.  28003  (May  8. 1990), 
55  FR  20004  (approving  File  No.  SR-NYSE-WMH): 
No.  28505  (October  2, 19901.  55  FR  41288 
(permanently  approving  File  .No.  SR-NYSE-eo-04): 
No.  28995  (March  21, 1091),  56  FR  12867  (approving 
File  No.  SR-NYSE-«1-04). 


UMi 
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According  to  the  Exchange,  the 
purpose  of  NYSE  Rule  476A  is  to 
provide  a  process  to  govern  minor  rule 
violations  that  necessitate  a  meaningful 
sanction,  but  do  not  require  a  more 
costly  and  time-consuming  Rule  476 
disciplinary  proceeding  in  view  of  the 
minor  nature  of  the  violation."  The 
Exchange  believes  that  the  speciHc, 
required  procedures  of  Rule  476A 
preserve  the  due  process  rights  of  the 
accused  party." 

II.  Proposal 

The  NYSE  proposes  to  add  to  the  Rule 
476A  List  and  the  Exchange's  minor  rule 
violation  plan  the  following  three  rules 
pertaining  to  options;  Rule  704,  which 
imposes  option  position  limits;  Rule  705, 
which  prescribes  option  exercise  limits; 
and  Rule  780.10(b).  which  requires  the 
delivery  of  an  "exercise  advice"  to  the 
Exchange  for  option  exercises  of  a 
certain  size. 

In  addition,  the  Exchange  is  seeking 
approval  to  add  Exchange  Rules  80A(c) 
and  (d)  and  116.30  to  the  Rule  476A  List. 
Rule  80A  establishes  requirements  for 
execution  of  index  arbitrage  orders 
when  the  Dow  Jones  Industrial  Average 
has  moved  50  points  from  the  previous 
day's  close.  Rule  116.30  contains 
restrictions  on  a  specialist's  ability  to 
stop  stock. 

The  Exchange  believes  it  is 
appropriate,  in  order  to  induce 
compliance,  to  make  the  failure  to 
comply  with  the  provisions  of  the  above- 
named  rules  subject  to  the  possible 
imposition  of  a  fine  under  NYSE  Rule 
476A  procedures.  The  Exchange  further 
believes  that,  in  many  instances,  the 
most  appropriate  sanction  for  the  failure 
to  comply  with  the  requirements  of 
these  rules  would  be  a  summary  fine 
under  the  minor  rule  violation  plan. 

III.  Discussion  and  Conclusion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6(b)(1),  (6),  and 


' '  Although  the  NYSE's  Board  of  GovBrnora 
makes  the  initial  determination  of  whether  an 
Exchange  rule  violation  is  "minor"  for  purposes  of 
inclusion  in  NYSE  Rule  476A,  this  determination  is 
subject  to  Commission  review  pursuant  to  sections 
19(b)(1)  and  (d)(1)  of  the  Act  and  Rules  19b-4  and 
19d-l(c)(2)  thereunder. 

"  The  party  penalized  by  a  Rule  476A  citation 
and  fine  may  either  accept  the  citation  or  seek  a  full 
disciplinary  hearing  under  Rule  47S.  In  addition,  the 
Exchange  has  the  option  of  Instituting  a  full 
disciplinary  hearing  for  any  violation  of  rules 
included  on  the  Rule  47AA  List 


(7),  6(d)  (1)  and  19(d). »'  The  proposal  is 
consistent  with  the  section  6(b)(6) 
requirement  that  the  rules  of  an 
exchange  provide  that  its  members,  and 
persons  associated  with  its  members,  be 
appropriately  disciplined  for  violation  of 
the  rules  of  the  exchange.  In  this  regard, 
the  Commission  believes  that  the 
proposed  additions  to  NYSE  Rule  476A 
should  provide  a  fair  procedure  for 
appropriately  disciplining  members  and 
member  organizations  for  minor  rule 
violations  warranting  a  sanction  more 
severe  than  a  warning  or  a  cautionary 
letter.'*  In  addition,  die  Commission 
believes  the  proposal  is  consistent  with 
the  Section  6(b)(7)  requirement  that  the 
rules  of  an  exchange  be  consistent  with 
section  6(d)(1)  and  provide  fair 
procedures.  As  noted  in  previous 
Commission  orders  regarding  NYSE 
Rule  476A.  '*  because  the  minor  rule 
violation  plan  provides  procedural  rights 
to  persons  who  are  fined  and  permits 
disciplined  persons  to  contest  the 
Exchange's  imposition  of  the  fine  and 
request  a  full  disciplinary  hearing,  the 
proposal  provides  a  fair  procedure  for 
the  disciplining  of  members  and  persons 
associated  with  members,  which  is 
consistent  with  sections  6(b)(7)  and 
6(d)(1)  of  the  Act. 

The  Commission  also  believes  that  the 
proposal  furthers  the  purposes  of  section 
6(b)(1)  of  die  Act  by  providing  an 
alternate  means  of  deterring  potential 
violations  of  the  specified  rules. 
Moreover,  the  Commission  believes  that 
inclusion  of  these  rules  on  the  violations 
list  should  prove  to  be  an  effective 
response  to  a  violation  when  the 
initiation  of  full  disciplinary  proceedings 
is  unsuitable  because  it  would  be  costly 
and  time-consuming  in  view  of  the 
minor  nature  of  the  particular  violation. 
An  exchange's  ability  to  effectively 
enforce  compliance  with  Commission 
and  exchange  rules  by  its  members  and 
member  organizations  is  central  to  its 
self-regulatory  functions.  In  this  regard, 
the  Commission  believes  that  the 
inclusion  of  the  above-cited  rules  will 
provide  a  more  effective  means  of 
deterrence  than,  alternatively,  either 
verbal  or  written  cautions  for  lesser 
violations  of  the  five  rules. 

As  set  forth  above,  NYSE  Rules  704, 
705,  780.10(b),  116.30  and  80A(c)  and  (d) 
contain  certain  requirements  regarding 
options  and  equity  trading.  The 
Commission  beheves  that  many 


"  15  U.S.C.  78f(b)(l).  (6).  and  (7),  78f(d)(l)  and 
78s(d]  (1088). 

'*  The  Commission  notes  that  the  NYSE  retains 
the  discretion  to  bring  full  disciplinary  proceedings 
for  violations  of  the  rules  listed  in  Rule  47eA  and 
should  do  so  when  appropriate  for  the  particular 
violation  involved. 

■*  See  supra  note  la 


violations  of  these  rules  could  be 
determined  objectively  and  adjudicated 
quickly.  For  example,  noncompliance 
with  the  Rules  704'8  position  limits  and 
Rule  705's  exercise  limits  is  easily 
determined  by  surveillance  mechanisms. 
Position  limits  impose  a  ceiling  on  the 
number  of  option  contracts  of  each  class 
on  the  same  side  of  the  market  (i.e.. 
aggregating  long  calls  and  short  puts  or 
long  puts  and  short  calls)  that  can  be 
held  or  written  by  an  investor  or  group 
of  investors  acting  in  concert.  Exercise 
limits  prohibit  the  exercise  by  an 
investor  or  group  of  investors  acting  in 
concert  of  more  than  a  specified  number 
of  puts  or  calls  in  a  particular  underlying 
security  within  five  consecutive 
business  days.  Aggressive  enforcement 
of  these  limits  through  Rule  476A 
procedures  should  assist  the  Exchange 
in  its  efforts  to  thwart  the  use  of  large 
options  positions  to  manipulate  or  * 

disrupt  the  underlying  market  so  as  to 
benefit  the  options  position. 

As  a  second  example,  a  specialist's 
failure  to  abide  by  Rule  lie.SO's 
restrictions  on  stopping  stock  is  also 
easily  determined.  The  rule  requires,  in 
part,  that  in  order  for  die  specialist  to 
stop  stock  in  response  to  a  request  by  a 
member,  the  spread  in  the  quotation 
cannot  be  less  than  twice  the  permitted 
minimum  variation  of  trading  in  the 
stock  and,  after  granting  a  stop,  the 
specialist  cannot  reduce  the  size  of  the 
market  and  the  spread  between  the  bid 
and  offer  must  be  reduced.  '  *  These  are 
objective  standards  that  are  amenable 
to  enforcement  through  the  mechanism 
of  Rule  476A.  Efficient  and  equitable 
enforcement  of  these  two  provisions 
should  not  entail  the  complicated  factual 
and  interpretive  inquiries  associated 
with  more  sophisticated  Exchange 
disciplinary  actions. 

NYSE  Rule  80A(c)  and  (d)  imposes 
conditions  on  the  entry  of  index 
arbitrage  and  stock  basket  orders  when 
the  Dow  Jones  Industrial  Average  moves 
50  points  or  more  from  the  previous 
day's  close.  Specifically,  index  arbitrage , 
orders  to  buy  must  be  entered  "buy 
minus,"  while  index  arbitrage  orders  to 
sell  must  be  marked  "sell  plus." 
Violations  of  these  requirements  could 
be  readily  and  conclusively  determined 
by,  for  example,  examining  order 
tickets. 

For  the  above  reasons,  inclusion  of 
these  rules  in  NYSE's  minor  rule 
violation  plan  is  consistent  with  the 
intent  of  SEC  Rule  19d-l(c)  and, 
accordingly,  the  Commission  believes 


'•  See  NYSE  Rule  116J0(3).  See  also  Securities 
Exchange  Act  Release  No.  28009  (March  21, 1991). 
Se  PR  12964. 
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that  these  rules  should  be  added  to  the 
NYSE  Rule  476A  List.''  In  addition,  the 
Commission  believes  that  adding  these 
rules  to  the  Exchange's  minor  rule 
violation  plan,  in  light  of  the  Exchange's 
discretion  to  bring  a  full  disciplinary 
hearing,  should  enhance,  as  opposed  to 
reduce,  the  NYSE's  enforcement 
capabilities  regarding  these  rules, 
inclusion  9f  a  rule  in  an  exchange's 
minor  rule  violation  plan  should  not  be 
interpreted  to  mean  it  is  an  unimportant 
rule.  On  the  contrary,  the  Commission 
recognizes  that  inclusion  of  rules  under 
a  minor  rule  violation  plan  should  not 
only  reduce  the  reporting  burdens  of  an 
SRO,  but  also  can  make  its  disciplinary 
system  more  efficient  in  prosecuting 
violations  of  these  rules.  Finally,  for  any 
of  the  violations  included  in  NYSE  Rule 
476A.  the  NYSE  could  bring  a  full 
disciplinary  proceeding  rather  than  use 
the  abbreviated  procedures  and 
stipulated  fines.  .^ 

It  is  therefore  ordered,  pursuant  to 
sections  19(b)(2)  >*  and  19(b)(1)  of  the 
Act,  That  the  proposed  rule  change  (SR- 
NYSE-91-38)  be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maisaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  02-2123  Filed  l-2S-«2;  8:45  am) 
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DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 
[Public  Notice  iseai 

Replacemant  of  CancaHed  Passports 
Endorsod  as  VaHd  Only  for  Travel  to 


By  a  final  rule  appearing  elsewhere  in 
this  issue,  the  Department  is  cancelling 
all  passports  that  are  endorsed  as  valid 
only  for  travel  to  Israel.  The 
cancellation  action  is  effective  as  of 
April  25. 1992.  As  reflected  in  the  final 
rule,  this  cancellation  is  required  by  the 
provisions  of  section  129  of  Public  Law 
102-138,  enacted  on  October  28, 1991. 
This  notice  informs  bearers  of  those 
passports  of  the  alternative  passport 
documentation  they  may  be  eligible  to 
obtain  to  replace  such  cancelled 
passports. 

In  addition  to  setting  forth  the  reasons 
for  the  cancellation  action,  the 
"tUPPLEMENTAflV  INFOflMATION"  section 


"  See  Securities  Exchange  Act  Release  No.  13728 
(]a)y  S.  1977).  42  FR  SMIl. 

>•  IS  USJC  7ai(bX2)  (1888). 

■•  17  CFR  20a3O-3(a)(12)  and  (44)  (1991). 


of  the  final  rule  notes  that  in  lieu  of  a 
passport  limited  for  travel  only  to  Israel, 
any  passport  issued  as  an  exception  to 
the  prohibition  on  possession  and  use  of 
more  than  one  passport  to  facilitate  the 
foreign  travel  of  United  States  citizens 
and  nationals  now  is  being  issued  valid 
for  an  initial  period  of  two  years  from 
date  of  issue  with  the  possibility  of 
extension  for  additional  two  year 
periods  up  to  the  maximum  period  of 
validity  prescribed  for  such  passport, 
upon  a  showing  of  continued  need  by 
the  bearer. 

Consistent  with  the  foregoing,  bearers 
of  passports  valid  only  for  travel  to 
Israel  that  are  cancelled  under  the  final 
rule  may,  upon  submission  to  a  passport 
issuing  office  or  U.S.  diplomatic  or 
consular  post  abroad  of  the  cancelled 
passport  and  two  new  passport 
photographs,  request  issuance  of  a  - 
replacement  passport  that  will  be  issued 
vahd  for  a  period  of  two  years  or  for  the 
remaining  validity  period  of  the 
cancelled  passport,  whichever  is  less. 

In  the  alternative,  the  bearer  of  a 
passport  cancelled  under  the  final  mle 
appearing  elsewhere  in  this  issue  may 
present  that  passport  and  request  that 
the  Israel-only  endorsement  be 
invalidated  and  the  passport  be 
revalidated  for  the  limited  validity 
period  described  in  the  preceding 
paragraph.  Such  request  for  revalidation 
of  the  cancelled  passport  will  be  granted 
only  where  it  is  determined  that  their 
inability  to  use  the  passport  for  further 
travel  or  residence  abroad  would  woric 
an  unnecessary  hardship  upon  the, 
bearer. 

This  notice  will  expire  on  October  28, 
2002. 

Dated:  fanuary  22. 1992. 
)ani«s  L  Waid, 

Acting  Assistant  Secretary  for  ContuJar 
Affairs. 

[FR  Doc  92-1948  Filed  1-28-92;  8:46  am] 
MUMS  CODE  4710-OMI 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposura  Map  Notica, 
Montgomary  County  Airpark 
Gaitttarsburg,  MO 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

SUanNARY:  The  Federal  Aviation 
Administration  (FAA)  annooncet  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Montgomery 
County  Revenue  Authority  for 
Montgomery  County  Airpark  under  the 


provLsiunR  of  Title  I  of  the  Aviation 
Safety  .^:.d  Noise  Abatement  Act  of  1979 
(Pub.  1..  96-193)  and  14  CFR  part  150  are 
in  compliance  with  applicable 
requircnitnts. 

EFFECTJVE  DATE:  The  effective  date  of 
FAA's  UP  termination  on  the  noise 
exposure  maps  is  January  13, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Squeglia,  Environmental 
Specialist.  FAA — Eastern  Regional 
Office,  Airports  Division,  AEA-610. 
Fitzgerald  Federal  Building,  JFK 
International  Airport,  Jamaica,  NY 
11430,  (718)  553-0902. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Montgomery  County  Airpark  are 
in  compliance  with  applicable 
requirements  of  Part  150,  effective 
January  13. 1992. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  non-compatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  FAR  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has    - 
taken  or  proposes  for  the  reduction  of 
existing  non-compatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the 
Montgomery  County  Revenue  Authority^ 
The  specific  maps  under  consideration  ^ 
are  the  noise  exposure  maps:  Figure  12.1 
Ldn  Contours  for  Existing  (1991)  Annual 
Average  Day  Operations  and  Figure  13.1 
Ldn  Contours  for  Future  (1996)  Annual 
Average  Day  Operations  on  pages  83 
and  85  respectively  of  the  July  1991 
submission,  as  amended. 

The  FAA  has  determined  that  these 
maps  for  Montgomery  County  Airpark 
are  in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  January  13, 1992.  FAA's 


U  Ml 
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determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Sudi  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  noise  exposure  maps 
submitted  under  Section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
roncemmg,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land-use  control  and 
planning  responsibilities  of  local 
government  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  throu^  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibiUty  for  the  detailed  overiaying 
of  noise  exposure  contours  onto  the 
maps  depicting  properties  on  the  surface 
rests  exclusively  with  the  airport 
operator  which  submitted  those  maps, 
or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act  The  FAA  has  relied  on 
the  certification  by  the  airport  operator 
under  section  150.21  of  FAR  part  150. 
that  the  statutorily  required  consultation 
has  been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administratioii.  Eastern 
Regional  Office,  Fitzgerald  Federal 
Building.  Airports  Division,  nn.  337,  JFK 
International  Airport  Jamaica,  NY  11430 

Federal  Aviation  Administration. 
Washington  Airports  District  Office,  101 
West  Broad  St  Suite  30a  Falls  Church. 
Virginia  22046 

Montgomery  County  Revenue  Authority,  211 
Monroe  Street  Rockville,  Maryland  206SO 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  "MM  MRTMBI WKNIMATION 
CONTACT". 

Issued  in  |«meica.  NY  on  Jaaaaiy  13, 1982. 
Louis  f.  Dsle— , 

Manager,  AiiporU  Dtvmion,  Battem  Region. 
[FR  Doc.  S2-2104  Piled  1-28-02;  8:45  am] 
MLUNaoooc  tns  n  e 


EnvlroiMientel  Impect  Statement, 
Delaware  and  Ctweter  Countiee.  PA 

AQENCv:  Federal  Highway 
Administrabon  (FHWAl.  DOT. 
action:  Notice  of  indent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  b« 
prepared  for  proposed  highway 
improvements  to  US  202,  section  BSl .  m 
Delaware  and  Chester  Counties. 
Pennsylvania 

FOf*  HIRTHER  WFOMIATION  CONTACT. 
Philibert  A.  Ouellet  District  Engmeer. 
Federal  Highway  Administration.  228 
Walnut  Street  P.O.  Box  1086 
Harrisburg.  Pennsylvania  17108-1086. 
telephone  (717)  782-4422.  or  Timothy 
O'Briea  Protect  Manager.  PennsyivaniM 
Department  of  Transportation.  200 
Radnor-Chester  Road.  St  Dovids 
Pennsylvania  19067.  telephone  i2lS|  964- 
6611 

SUPPLEMeiTAIIV  INRMMATKM:  The 
FHWA.  in  cooperation  with  the 
Pennsylvania  Department  o' 
Transportation,  will  be  preparing  nn 
Environmental  Impact  Statement  (ElSt 
on  8  |Ht>posal  to  improve  US  20;; 
between  Matlack  Street  in  Wesi 
Chester,  Chester  County  and  the 
Pennsylvania/Delaware  State  line 
Delaware  Coiuity.  Alternatives  undei 
consideration  include:  Widening  of  US 
202;  transportation  system  management 
(TSM)  measures:  and  a  No  Build 
alternative 

The  various  altemabvef>  will  be 
studied,  and  their  impacts  to  the 
environment  will  be  assessed  in  detail 
as  they  relate  to  the  areas  of  regional 
and  community  growth,  wetlands,  soil 
erosion  and  sedimentation  vegetation, 
geological  resources,  parks  and 
recreation  facilities,  water  pollution, 
hazardous  waste  sites.  Visual  quality,  air 
quality,  noise  pollution,  historical  and 
archaeological  resources,  trafTic/ 
transportation/energy,  public  facilities 
and  services,  socio-economic 
community  cohesion,  displacement  of 
people,  biuiness  and  farms.  In  addition 
the  HIS  will  contain  a  cost  analysis  of 
the  various  alternatives,  preliminary 
engineering  infcmnation  and 
documentation  of  the  public  and  agency 
consultation  and  coordination  process. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal  State  and  local 
agendes,  and  to  private  organizations 
and  individuals  who  express  interest  in 
the  proposal.  N4eetings  will  take  place 
with  the  approiwiate  Federal  and  State 
agencies  between  October  1961  and 


December  1903.  Public  notices  of  the 
time  and  place  of  these  meetings,  and 
dny  required  public  hearings,  will  be 
given.  Public  involvement  and 
interagency  coordination  will  be 
maintained  throughout  the  development 
of  the  EIS 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  411  significant  issues 
are  identified,  comments  or  questions 
concerning  this  action  and  the  EIS 
should  be  directed  to  the  FHWA  at  the 
address  provided  above 

Caialog  of  Federal  Domestic  Assistance 
Program  Numt)€r  20.205.  Highway  Research 
Planning  and  Construction  The  provisions  of 
Executive  Order  12372  Intergovernmental 
Review  of  Federal  Programs,  regarding  State 
dnd  local  revieM  of  Federal  and  Federally 
absisled  program*  ind  pmiectH  aoply  *r>  this 
program 

Issued  on  lanuarv  ttt  i992 
Georga  L  Hanooo. 

Astistanl  DivigHMi  Admiriatrator  federal 
Highway  Adminmlrution  Hornshurg 
Pennsylvania 

jFR  Doc  02^2078  Filed  1-28-02  o4&  <»ml 
•hjjnoooh  «s«s-tt-« 


UNITEIJ  STATES  INFORMATIOM 
AGENCY 

U.S  Congreae  Kwean  Nattonai 


AOfNCV:  United  States  Information 

Agency 

action:  Notice — Request  tor  Proposals. 


r:  The  Bureau  of  Educational 
and  Cultural  Affairs.  U.S.  Information 
Agency,  announces  its  intention  to 
award  a  grant  of  up  to  S70,000  to  bring 
up  to  10  Korean  participants  (university 
students  and  one  adult  leader)  Kr  the 
United  States  and  to  send  an  equivalent 
group  of  Americans  to  Korea  for  three  to 
four  weeks  during  the  summer  of  1992. 
The  pro|ect  is  ioinUy  funded  by  the  U.S. 
and  Korean  Governments.  Participants 
will  spend  part  of  their  time  as  interns  in 
the  offices  of  interested  members  of  the 
host  country's  national  legislature, 
receive  briefings  from  government 
officials  and  other  specialists,  meet  with 
^ir  peers  and  participate  in  cultural 
and  educational  activities. 

DATte:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  e.s.t  on 
February  28, 1992.  Faxed  dociunents  will 
not  be  accepted,  nor  will  docimients 
postmarked  on  February  28  but  received 
at  a  later  date.  It  is  the  responsibility  of 
each  grant  appHcant  to  ensure  that 
proposals  are  received  by  the  above 
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deadline.  Grant  activities  may  begin  no 
earlier  than  June  1. 
ADDRESSES:  The  original  and  twelve 
copies  of  the  completed  application, 
including  required  forms,  should  be 
submitted  by  the  deadline  to:  U.S. 
Information  Agency.  Ref.:  US  Congress- 
Korean  National  Assembly,  Grants 
Management  Office,  E/XE,  room  357. 
301  4th  Street  SW.,  Washington,  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  U.S.  organizations/ 
institutions  should  contact  Bettye 
Stennis  at  the  Youth  Programs  Division 
(E/VY),  Office  of  International  Visitors, 
room  357.  4th  Street  SW..  Washington. 
DC  20547.  telephone  202-619-6299,  to 
request  detailed  application  packets, 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation  information. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureaus  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
hfe. 

Overview — The  purpose  of  this 
program  is  to  broaden  the  perspectives 
of  select  groups  of  Korean  and 
American  young  people  on  the 
legislative  process,  the  history  for  U.S- 
Korean  relations  and  current  political, 
economic  and  security  aspects  of  the 
bilateral  relationship.  It  will  also 
provide  both  groups  with  first-hand 
experience  of  the  host  country,  its 
people  and  culture,  as  well  as  enable  the 
participants  to^orm  personal  contacts. 
The  program  should  take  place  while  the 
Congress  and  the  Korean  National 
Assembly  are  in  session. 

Eligibility — Not-for-profit  private  or 
public  educational  or  exchange 
organizations  may  apply.  Grants 
awarded  to  eligible  organizations  with 
less  than  four  years  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  860,000. 

Guidelines — ^The  program  for  each 
group  should  be  for  a  minimum  stay  in 
country  of  3  weeks.  The  program  for  the 
Korean  participants  should  begin  in 
Washington  and  the  group  should  spend 
10-15  days  in  Washington.  Members  of 
Congress  will  offer  internships  for  the 
Koreans  in  their  offices.  The  Koreans 
should  be  given  a  chance  to  interact 
with  fellow  interns  in  the  Congressmen's 
offices  where  they  are  assigned,  as  well 
as  meet  with  other  young  Americans  in 
formal,  structured  situations  designed 
by  the  grantee.  In  both  cases,  these 
should  supplement  orientations  and 


lectures  about  the  host  country  in  which 
the  speakers  are  government  officials, 
professors,  legislators  or  legislative 
staff.  The  group  may  then  be 
programmed  to  travel  to  two  or  three 
locations  outside  of  Washington,  to 
experience  the  diversity  of  American 
society.  Programming  at  one  of  these 
sites  will  be  arranged  in  conjunction 
with  the  office  of  one  of  the 
Congressmen  and  include  a  visit  to  his/ 
her  district.  It  is  desirable  for  the 
participants  to  spend  a  weekend  with  a 
host  family  without  a  structured 
program. 

Members  of  Congress  nominate 
American  participants,  using  criteria 
prepared  by  USIA.  The  Korean  National 
Assembly  organizes  the  program  for  the 
Americans  in  Korea,  part  of  which  may 
include  internships  in  the  offices  of 
Assemblymen.  The  Americans  should 
have  the  opportunity  to  exchange  views 
on  current  bilateral  issues  with  Korean 
university  students  and  other  young 
people.  Some  travel  in  Korea  will  be 
arranged  for  them.  The  grantee 
organization  will  need  to  assign  a 
responsible  group  leader  to  accompany 
the  group,  monitor  these  arrangements 
and  work  with  the  Korean  Government 
in  providing  supplementary  educational 
and  cultural  activities  as  needed.  It  is 
desirable  for  the  American  and  Korean 
groups  to  meet,  preferably  at  the 
beginning  of  the  program  when  the 
Americans  are  undergoing  pre-departure 
orientation.  The  exact  date  of  the 
Korean  group's  arrival  is  not  yet  known, 
but  it  is  usually  in  July.  The  time  period 
of  July  15  to  August  15  may  be  used  for 
planning  purposes. 

The  grantee  organization  is 
responsible  for  the  following:  Arranging 
all  programming  including  orientation; 
arranging  lodging;  working  with 
Congressional  staff  in  planning  and 
implementing  the  internships  for  the 
Koreans  and  in  the  selection  of  the 
Americans;  payment  of  per  diem  and 
allowances:  administering  the  USIA 
health  and  accident  insurance  plan; 
travel  arrangements;  the  assignment  of 
an  American  escort  for  the  travel 
portion  of  the  Koreans'  program  in  the 
U.S.;  and  the  assignment  of  an  American 
escort  to  accompany  the  American 
group  in  Korea. 

Proposed  Budget — ^The  Korean 
Government  pays  for:  International 
travel  for  the  Korean  participants;  and 
all  hosting  costs  for  the  Americans  in 
Korea  including  local  travel  and  per 
diem.  The  USIA  grant  covers: 
International  and  domestic  (within  the 
US)  airfare  for  Americans  and  the  costs 
of  their  pre-departure  orientation  and 
debriefing;  and  all  hosting  costs  for  the 

Koreans.  Specific  details  on  the 


submission  of  a  budget  are  available  in 
the  application  packet. 

Review  Process: 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  USIA  Office  of  East 
Asian  and  Pacific  Affairs,  and  the 
budget  and  contracts  offices.  They  may 
also  be  reviewed  by  the  Agency's  Office 
of  the  General  Counsel.  Funding 
decisions  are  at  the  discretion  of  the 
Associate  Director  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
USlA's  contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality  of  the  program  plan  and 
adherence  of  the  proposed  activity  to 
the  criteria  and  conditions  described 
above. 

2.  Reasonable,  feasible  and  flexible 
objectives.  Proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program's  objectives  and  plan. 

3.  Multiplier  effect/impact.  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Value  to  U.S. -Korean  relations — 
The  assessment  of  USIA's  geographic 
area  desk  of  the  potential  impact  and 
significance  of  the  proposed  project  in 
Korea. 

5.  Cost  effectiveness.  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  maximize  cost-sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

6.  Institutional  capacity.  Proposed 
personnel  and  Institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  project's  goals. 

7.  Proposals  should  demonstrate 
potential  for  program  excellence  and/or 
track  record  of  applicant  institution.  The 
Agency  will  consider  the  past 
performance  of  prior  grantees  and  the 
demonstrated  potential  of  new 
applicants. 
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8.  Evaluation  plan.  Proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notificatioa 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
May  15, 1992.  Funded  proposals  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  )airaary  23, 1982. 
Call  D.  Howaid, 

Acting  Aaaodata  Dinctta;  Bureau  of 
Educational  and  Cultural  Affain. 
[FR  Doc  9^2170  FUed  l-28-«2: 8:45  am] 
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OFFICE  OF  THE  UNTTEO  STATES 
TRADE  REPRESENTATIVE 

[Oodnt  Na  301-MI 

R«qu— t  lor  PubBc  CommwH; 
IntdtectiMl  Proporty  ttnd  Mariiflt 
AccMS  Acts,  Pollctoi  and  PiaclicM  of 
th«  Qovamnwnt  of  Indto 

AOENCV:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  request  for  written 
comments  from  the  public. 

SUMMARV:  The  United  States  Ttade 
Representative  (USTR)  is  seeking 
further  public  comment  on  acts,  policies 
and  practices  of  the  Government  of 
India  concerning  the  protection  and 
enforcement  of  intellectual  property 
rights  and  market  access  conditions  for 
motion  pictures.  In  particular,  USTR  is 
requesting  comments  on  whether  such 
acts,  policies  and  practices  are 
unreasonable  and  burden  or  restrict  U.S. 
commerce,  and  if  so,  what  responsive 
action,  if  any,  should  be  taken  pursuant 
to  section  301  of  the  Trade  Act  of  1974, 
as  amended,  ("the  Trade  Act"). 
DATES:  Written  comments  from 
interested  persons  are  due  on  or  before 
12  noon,  Monday,  February  24, 1992. 
FOR  FUfrrHER  INFORMATION  CONTACT: 
Peter  Collins,  Director,  Southeast  Asian 
and  Indian  Affairs  (202)  395-6813,  Emery 


Simon.  Deputy  Assistant  USTR  for 
Intellectual  Property  (202)  395-7320,  or 
Catherine  Field.  Associate  General 
Counsel  (202)  395-3432,  Office  of  the 
United  States  Trade  Representative. 
SUPPLEMENTARY  INFORMATION:  On  May 
20, 1991,  pursuant  to  section  302(b)(2)(A) 
of  the  Trade  Act,  the  United  SUtes 
Trade  Representatives  initiated  an 
'  investigation  of  those  acts,  policies  and 
practices  of  the  Government  of  India 
that  were  the  basis  for  identification  of 
India  as  a  priority  foreign  country  under 
section  182  of  the  Trade  Act  (19  U.S.C. 
2242).  In  Identifying  India  as  a  priority 
foreign  country,  the  USTR  noted 
deficiencies  in  that  country's  intellectual 
property  acts,  policies  and  practices 
including:  (1)  Numerous  deficiencies  in 
its  patent  law,  in  particular  the  failure  to 
provide  product  patent  protection  for  a 
wide  range  of  products  including 
pharmaceuticals  and  products  resulting 
from  chemical  processes,  an  inadequate 
term  of  protection,  and  overiy  broad 
involuntary  Ucensing  provisions;  (2)  lack 
of  protection  for  service  marks  and 
restrictions  on  use  of  foreign  trademarics 
and  (3)  cop^i^t  compulsory  licensing 
provisions  that  are  overly  broad. 
Further,  the  USTR  noted  the  absence  of 
effective  enforcement  of  intellectual 
property  rights  in  India,  including 
copyrights,  which  has  led  to  a  high  level 
of  piracy  in  that  country. 

With  respect  to  market  access  for 
persons  that  rely  on  intellectual  property 
protection.  USTR  noted  that  access  for 
U.S.  motion  pictures  is  severely 
restrained  through  quotas,  fees  and 
other  barriers.  

On  November  28, 1991,  the  USTR 
decided  to  extend  the  investigation 
because  the  relevant  issues  are  complex 
and  complicated  and  require  additional 
time  to  attempt  to  resolve.  (56  FR  61447.) 
In  this  case,  section  304(a)(3)(B)  of  the 
Trade  Act  requires  the  USTR  to 
determine  by  February  26, 1992,  whether 
the  Government  of  India's  acts,  policies 
and  practices  are  unreasonable  and 
burden  or  restrict  U.S.  commerce.  If  that 
determination  is  affirmative,  the  USTR 
must  determine  what  action,  if  any,  to 
take  under  section  301  in  response. 

Requirements  for  Submissions 

The  USTR  invites  all  interested 
persons  to  submit  written  comments  on 
the  required  determinations.  Comments 
will  be  considered  in  recommending  any 
determination  or  action  under  section 
301  to  the  USTR. 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  (55  FR  20593) 
and  are  due  no  later  than  12  noon, 
Monday,  February  24, 1992.  Comments 


must  be  in  English  and  provided  in 
twenty  copies  to:  Chairman,  Section  301 
Committee,  room  223.  USTR.  800 17th 
Street,  NW.,  Washington.  DC  20506. 
Comments  will  be  placed  in  a  file 
(Docket  301-85]  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2006.15. 
(Confidential  business  information 
submitted  in  accordance  with  15  CFR 
2006.15  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  on  each  of  20  copies,  and  must  be 
accompanied  by  a  nonconfidential 
summary  of  the  confidential 
information.  The  nonconfidential 
simimary  shall  be  placed  in  the  Docket 
which  is  open  to  public  inspection.)  The 
docket  shall  be  available  for  public 
inspection  at  the  USTR  Reading  Room, 
room  101.  Office  of  the  U.S.  Trade 
Representative,  600 17th  Street,  NW.. 
Washington,  DC  An  appointment  to 
review  the  docket  may  be  made  by 
calling  Brenda  Webb,  (202)  395-6186. 
The  USTR  Reading  room  is  open  to  the 
public  from  10  a.m.  to  12  pjn.  and  from  1 
p.m.  to  4  pjn.,  Monday  to  Friday  (except 
holidays). 
A.)aMBtadky. 

Chairman,  Section  301  Committee. 
[FR  Doc  82-2080  Filed  1-28-82: 8:45  am) 
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AOENCV:  Office  of  the  United  Stales 
Trade  Representative. 

action:  Notice  of  Investment  Policy 
Advisory  Committee  Meeting  Schedule. 

summary:  The  meetings  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  section  2155(0(2)  of  UUe  19 
of  the  United  States  Code,  I  have 
determined  that  this  meeting  will  be 
concerned  wiOi  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions. 

DATES:  The  meetings  of  the  Investment 
Policy  Advisory  Committee  (INPAC) 
will  be  held  from  10  a.m.  to  noon  on: 
Tuesday,  March  10;  Monday,  July  13; 
and  Friday,  October  16. 

ADDRESSES:  The  meetings  will  be  held 
at  the  Office  of  the  United  States  Trade 
Representative,  room  203,  600 17th 
Street.  NW.,  Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mollie  Shields,  Director,  Office  of 
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Private  Sector  Liaison,  Office  of  the 
United  States  Xrade  Representative, 
Executive  Office  of  the  President. 
Caria  A.  Hills, 

United  States  Trade  Representative. 
[FR  Doc.  92-2127  Filed  t-28-92;  8:45  am] 
BHJJNO  COOC  319fr-01-M 


Advisory  Committee  for  Trade  Policy 
and  Negotiations,  Meeting   | 

agency:  Office  of  the  United  States 
Trade  Representative.      , , 

action:  Notice  of  Advisory  Committee 
for  Trade  Policy  and  Negotiations 
meeting  schedule. 

summary:  The  meetings  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  section  2155(f)(2)  of  title  19 
of  the  United'States  Code,  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions. 

DATES:  The  meetings  of  the  Advisory 
Committee  for  Trade  PoUcy  and 
Negotiations  (ACTPN)  are  to  be  held 
between  1:30-4  p.m.  on:  Wednesday, 
March  11;  Thursday,  June  25;  Tuesday, 
September  22  and  Thursday,  December 
3. 

ADDRESSES:  The  meetings  will  be  held 
at  the  Hay  Adams  Hotel,  800 16th  Street, 
NW..  Washington.  DC,  20006w 

FOR  FURTHER  INFORMATION  CONTACT: 

MoUie  Shields.  Director,  Office  of 

Private  Sector  Liaison,  Office  of  the 

United  States  Trade  Representative, 

Executive  Office  of  the  President. 

CailaA.HiU>, 

United  States  Trade  Representative. 

[FR  Doc.  92-2125  Filed  1-28-92: 8:45  am] 

BHXIMQ  CODE  tlM-Ot-M 


UMI 


Services  Policy  Advisory  Committee 
Sctiedule;  IMeeting 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  Services  Policy    . 
Advisory  Committee  Schedule. 

summary:  The  meetings  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  section  2155(f)(2)  of  title  19 
of  the  United  States  Code,  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions. 
DATES:  The  meetings  of  the  Services 
Policy  Advisory  Committee  will  be  held 
from  2-4:30  p.m.  on:  Tuesday,  March  24; 
Wednesday.  July  22;  and  Thursday, 
October  15. 

ADDRESSES:  The  meetings  will  be  held 
at  the  Hay  Adams  Hotel,  800 16th  Street. 
NW.,  Washington.  DC,  20006. 
FOR  FURTHER  INFORMATION  CONTACT 
Mollie  Shields,  Director,  Office  of 
Private  Sector  Liaison,  Office  of  the 
United  States  Trade  Representative. 
Executive  Office  of  the  President. 
Caria  A.  Hills, 

United  States  Trade  Representative. 
[FR  Doc.  92-2126  Filed  1-28-92;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 


chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002.  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  on  or  before 
February  28. 1992. 

Revision 

1.  Declaration  of  Status  of 
Dependents.  VA  Form  21-686c. 

2.  The  form  is  used  to  confirm  marital 
status  and  the  existence  of  any 
dependent  children. 

3.  Individuals  or  households. 

4.  56,500  hours. 
5. 15  minutes. 

6.  On  occasion. 

7.  226,000  respondents. 

Dated:  January  22, 1992. 

By  direction  of  the  Secretary. 

Frank  E.  Lalley. 

Associate  Deputy  Assistant  Secretary  for 

Information  Resources  Policies  and 

Oversight. 

[FR  Doc.  92-2101  Filed  1-28-92;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Govemnient  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADINO 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  57  F.R.  2950. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10:00  a.m.,  Wednesday, 
January  29, 1992. 
CHANGES  IN  THE  MEETING:  The 
Commodity  Futures  Trading 
Commission  has  rescheduled  the 
meeting  to  discuss  a  rule  enforcement 
review  to  Friday,  January  31, 1992  at 
11:30  a.m. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-63142. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  92-2309  Filed  1-27-92;  2:40  pm 

MLUNQ  CODE  MSt-^l-M 


COMMODITY  FUTURES  TRADINO 
COMMISSION 

TIME  AND  date:  11:45  a.m.,  Friday, 
January  31, 1992. 

place:  2033  K  St.,  NW.,  Washington, 
D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
ENFORCEMENT  MATTERS. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  92-2310  Filed  1-27-92;  2:40  p.m.] 
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Hazardous  Waste  Land  Disposal  Units; 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Parts  260. 264, 265, 270,  and 
271 

(FRL-402B-2] 

RIN  2050-AA76 

Uners  and  Leak  Detection  Systems  for 
Hazardous  Waste  Land  Disposal  Units 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  final  rulemaking. 

SUMMART.  The  Environmental  Protection 
Agency  (EPA]  is  today  amending  its 
current  regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
concerning  liner  and  leachate  collection 
and  removal  systems  for  hazardous 
waste  surface  impoundments,  landfills, 
and  waste  piles.  EPA  is  also  adding  new 
regulations  requiring  owners  and 
operators  of  hazardous  waste  surface 
impoundments,  waste  piles,  and 
landfills  to  install  and  operate  leak 
detection  systems  at  such  time  as  these 
units  are  added,  laterally  expanded,  or 
replaced.  EPA  is  promulgating  most  of 
these  regulations^in  response  to  the 
requirements  of  the  1984  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  to 
RCRA. 

EFFECTIVE  DATE:  July  29. 1992. 
ADDRESSES:  The  public  docket  (docket 
reference  code  F-92-LLDF-FFFFF)  for 
this  rule  is  in  room  M2427.  US  EPA,  401 
M  Sti-eet  SW..  Washington,  DC  20480, 
and  is  open  from  9  am  to  4  pm,  Monday 
through  Friday,  excluding  holidays.  Call 
202-260-9327  for  an  appointment  to 
review  docket  materials.  Up  to  100 
pages  may  be  copied  free  of  charge  from 
any  one  regulatory  docket  Additional 
copies  are  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  RCRA/Superfund  Hotline  at  1-800- 
424-9348  (toll  free),  or  703-920-9810  in 
the  Washington.  DC  area.  For 
information  on  technical  aspects^  of  this 
rule,  contact  Ken  Shuster,  Office  of  Solid 
Waste  (OS-340).  U.S.  Environmental 
Protection  Agency,  401  M  St  SW.. 
Washington,  DC  20460,  202-260-2214. 
SUPPlfMENTARY  INFORMATION:  Copies 
of  the  following  documents  are  available 
for  purchase  through  the  National 
Technical  Information  Services  (NTIS], 
U.S.  Department  of  Commerce, 
Springfield.  VA  22161.  phone  1-800-553- 
6847  or  703-487-4650:  (1)  U.S.  EPA. 
"Compilation  of  Current  Practices  at 
Land  Disposal  Facilities",  January  1992: 
(2)  U.S.  EPA.  "Action  Leakage  Rates  for 
Leak  Detection  Systems",  January  1992. 


PnuBbfeOotliM 

I.  Authority 
U.  Background 

III.  Summary  of  Today's  Rule 

A.  Summary  of  Rule 

B.  Achievement  of  EPA  Program  Goals 

IV.  Detailed  Discussion  of  the  Rule 

A.  Scope  of  the  Rule 

B.  Standards  for  liners  and  Leak  Detectioo 
Systems 

1.  Technical  Standards  for  Liner  Systems 

2.  Technical  Standards  for  Leak  Detection 
Systems 

3.  Alternative  Systems 

4.  Applicability  to  Waste  Piles 

5.  Applicability  to  Land  Treatment  Unitt 

C.  Response  to  Leaks 

1.  Action  Leakage  Rate 

2.  Response  Action  Plan 

D.  Monitoring  and  Inspection  Requirements 

E.  Construction  Quality  Assurance  ' 

F.  Implementation  of  Permitting  and 
Interim  Status  Requirements 

V.  State  Authority 

A  Applicability  of  Rule  in  Authorized 

States 
B.  Effect  on  State  Authorizations 

VI.  Regulatory  Requirements 

A.  Economic  Impact  Analysis 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

VII.  Supporting  Documents 
List  of  Subjects 

L  Authority 

These  regulations  are  being 
promulgated  under  authority  of  sections 
3004,  3005.  3006.  and  3015  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  as  amended.  42  U.S.C.  6924. 6825. 
6926,  and  6936. 

n.  Badiground 

On  November  8. 1984.  CongreM 
enacted  the  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  placing  stringent  new 
requirements  on  the  land  disposal  of 
hazardous  waste.  Among  other 
requirements.  Congress  amended 
section  3004  of  RCRA  and  added  section 
3015  to  impose  specific  design  standards 
for  land  disposal  units. 

Section  3004(o](l)(A)  of  RCRA.  added 
by  HSWA.  requires  each  new  landfill 
and  surface  impoundment  and  each 
replacement  and  lateral  expansion  of  a 
landfill  and  surface  impoundment  for 
which  an  application  for  a  final  permit 
determination  is  received  after 
November  8. 1984.  to  install  two  or  more 
liners  (i.e..  a  double-liner  system)  and  a 
leachate  collection  system  above  (for 
landfills)  and  between  the  liners. 
Section  3004(o)(5)(A)  of  RCRA  requires 
EPA  to  promulgate  regulations  or  issue 
technical  guidance  implementing  the 
requirements  of  section  3004(o)(lXA)  by 
November  8. 1986.  These  HSWA 
requirements  for  double  liner  systems 


are  intended  to  prevent  the  migration  of 
hazardous  constituents  to  ground  water 
from  land  disposal  units.  Until  the 
effective  date  of  regulations 
promulgated  under  section  3004(o)(5)(A), 
Congress  provided  that  an  interim 
statutory  double-liner  standard  in 
section  3004(o)(5)(B)  could  be  used  to 
meet  the  section  3004(o)(l)(A)  double-  , 
liner  system  requirement 

Section  3004(o)(4)  of  RCRA  requires 
EPA  by  May  8, 1987,  to  promulgate 
standards  requiring  new  landfills, 
surface  impoundments,  waste  piles.  land 
treatment  units,  and  underground 
hazardous  waste  tanks  to  use  approved 
leak  detection  systems.  The  statute 
defines  an  "approved  leak  detection 
system"  as  a  system  or  technology  that 
EPA  determines  to  be  "capable  of 
detecting  leaks  of  hazardous 
constituents  at  the  earliest  practicable 
time."  The  term  "new  units"  is  defined 
as  those  units  on  which  construction 
commences  after  the  date  of 
promulgation  of  the  Agency's  rule  for 
leak  detection  systems.  The  impact  of 
this  language  upon  the  applicability  of 
this  rule  between  today's  promulgation 
and  the  effective  date  July  29. 1992  is 
discussed  elsewhere  in  this  preamble  - 
(See  Section  IV.A.). 

Section  3015(a)  of  RCRA  establishes 
standards  for  interim  status  waste  piles. 
Any  new  waste  pile,  or  replacement  or 
lateral  expansion  of  an  existing  waste 
pile  at  an  interim  status  facility,  must 
comply  with  requirements  for  liners  and 
leachate  collection  systems  or 
equivalent  protection  provided  in 
regulations  issued  by  EPA  under  section 
3004  of  RCRA  before  October  1. 1982.  or 
revised  imder  section  3004(o)  of  RCRA 
with  respect  to  waste  received 
beginning  May  8, 1985. 

Section  3015(b)  of  RCRA  establishes 
standards  for  interim  status  surface 
impoundments  and  landfills.  Any  new 
unit  or  replacement  or  lateral  expansion 
of  an  existing  unit  at  an  interim  status 
facility,  is  subject  to  the  requirements 
promulgated  under  section  3004(o)(l) 
(relating  to  double-liners  and  leachate 
collecticm  systems),  with  respect  to 
waste  received  beginning  on  May  8. 
1985. 

The  HSWA  requirements  described 
above  either  direcdy  amended  or 
directed  the  Agency  to  amend  the 
existing  RCRA  liner  standards  for  new 
hazardous  waste  landfills,  surface 
impoundments,  and  waste  piles  issued 
by  EPA  on  July  26. 1982  (47  FR  32262). 
On  July  15. 1985.  EPA  issued  a  final  rule 
(SO  FR  28702)  amending  the  existing  liner 
standards  by  codifying  the  new  liner 
standards  of  sections  3004(o)(l)(A). 
3004(o)(5)(B).  and  3015  (a)  and  (b)  that 
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were  to  become  effective  immediately  or 
shortly  after  the  enactment  of  HSWA,  as 
directed  by  die  statute. 

On  March  28, 1986  (51 FR 10706). 
under  section  3004(oK5KA)  of  RCRA. 
EPA  proposed  ameodjooents  to  the 
statutory  double-liner  and  leachate 
collection  system  standards  for  surface 
impoundments  and  landfills  codified  in 
EPA's  regulations  on  July  15, 1985.  The 
proposal  set  forth  two  types  of  designs 
for  double-liner  systems.  One  design 
consisted  of  a  geomerabrane  (then 
referred  to  as  a  flexible  membrane  liner 
(FML)}  as  the  top  liner  and  a  composite 
bottom  liner  consisting  of  a 
geomembrane  underlain  by  compacted 
soil  material  to  minimize  flow  through 
the  geomembrane  component  should  a 
breach  occur,  and  having  a  hydraulic 
conductivity  of  no  more  than  IX 10"* 
cm/sec.  The  other  proposed  double-liner 
design  consisted  of  a  geomembrane  top 
liner  and  a  bottom  liner  constructed  to 
prevent  migration  through  the  liner 
through  the  post-closure  period  and  of  at 
least  3  feet  of  compacted  clay  or  other 
compacted  soil  material  with  a 
hydraulic  conductivity  of  no  more  than 
1  X10~^  cm/sec.  On  April  17, 1987,  H>A 
published  a  notice  (52  FR  12566) 
requesting  additional  comments  on 
certain  aspects  of  die  March  28, 1966 
proposal.  Specifically,  EPA  requested 
comments  on  data  that  demonstrated 
the  advantages  of  a  composite  bottom 
liner  versus  a  compacted  soil  material 
bottom  liner.  EPA  also  noticed  the 
availability  of  two  draft  technical 
guidance  documents  for  the  design, 
construction,  and  operation  of  single- 
and  double-liner  systems  and  leadiate 
collection  systems.  EPA  solicited 
comments  from  the  general  public  on  the 
draft  technical  guidance  documents. 

On  July  14. 1088  (51  FR  25422),  EPA 
promulgated  leak  detection  system 
requirements  for  underground 
hazardous  waste  tanks.  In  promulgating 
these  regulations,  EPA  partially  fulfilled 
its  mandate  under  section  3004(oK4)  of 
RCRA  to  establish  leak  detection  system 
requirements.  ^ 

On  May  29. 1987  (52  FR  20218).  EPA 
proposed  a  rule  establishing  leak 
detection  system  requirements  to  fully 
implement  section  3004(o)(4]  of  RCRA. 
The  proposal  specified  design  standards 
for  leak  detection  systems  for  new  and 
replacement  landfills,  surface 
impoundments,  land  treatment  units, 
and  waste  piles,  and  for  lateral 
expansions  of  these  units  at  both 
permitted  and  interim  status  facilities. 
The  proposal  also  expanded  the  double- 
liner  requirements  to  waste  piles.  The 
proposal  ajlso  included  a  requirement  for 
a  construction  quality  assurance 


program  to  be  implemented  by  owners 
and  operalon  to  ensure  the  proper 
construction,  installation,  and  closure  of 
these  units.  Finally,  the  proposal 
included  a  requirement  to  develop  a 
response  action  plan  specifying  actions 
that  would  be  taken  in  reaction  to  liquid 
flow  into  the  leak  detection  system 
above  action  leakage  rates  proposed  by 
the  owner  at  operator  and  approved  by 
the  Regional  Administrator. 

Today's  rule  finalizes  EPA's  proposed 
actions  of  March  28, 1986  and  May  29, 
1967,  and  completes  the  Agency's 
statutory  rulemaking  responsibilities 
imposed  by  RCRA  sections  3004(o)(4) 
and  3004(o)(5)(A).  EPA  has  not  included 
additional  leak  detection  standards  for 
permitted  land  treatment  units  in 
today's  rule  because,  as  explained  later 
in  today's  notice,  existing  unsaturated 
zone  monitoring  requirements  in 
S  S  264.278  and  265.278  for  such  units  are 
sufficient  to  ensure  the  detection  of 
leaks  at  the  earliest  practicable  time. 

m.  Summary  of  Today's  Rule 

A.  Summary  of  Rule 

Today's  rule  modifies  the  existing 
double-liner  and  leachate  collection  and 
removal  system  requirements  for  new 
and  replacement  surface  impoundments 
and  landfills  and  for  lateral  expansions 
of  these  units,  including  those  units  at 
interim  status  facilities.  New  surface 
impoundment  and  landfill  units  for 
which  construction  commences  after 
January  29, 1992.  and  replacement  units 
reused  after  and  lateral  expansions  of 
existing  units  for  which  construction 
commences  after  July  29, 1992  must  have 
a  double  liner  consisting  of  a  top  liner, 
designed  to  prevent  the  migration  of 
hazardous  constituents  into  the  liner 
during  the  active  life  and  post-dosure 
period  (e.g.,  a  geomembrane)  and  a 
composite  bottom  liner  con'-.isting  of  a 
geomembrane  underlain  by  at  least  3 
feet  of  compacted  soil  material  having  a 
hydraulic  conductivity  of  no  more  than 
IX 10'^  cm/sec.  EPA  is  also  extending 
the  revised  landfill  double-liner  and 
leachate  collection  and  removal  system 
requirements  to  new  waste  pile  units  for 
which  construction  commences  after 
January  28, 1992,  and  replacement  units 
reused  after  and  lateral  expansions  of 
waste  pile  units  for  whidi  construction 
comnences  after  July  28, 1092. 

Today's  rule  also  requires  a  leak 
detection  system  for  each  new  surfiace 
impoundment,  waste  pile,  and  landfill 
for  which  construction  commences  after 
January  29, 1962,  and  each  replacement 
surface  impoundntent.  waste  pUe,  and 
landfill  reused  after,  and  each  lateral 
expansion  of  diese  units  for  winch 
constroctioB  commences  after  July  29. 


1992.  The  lesdiate  coIlectioR  and 
reaoval  system  drainage  layer 
immediately  above  the  bottom 
composite  liner  at  these  units  must  be 
used  as  the  leak  detection  system.  The 
drainage  layer  functioning  as  the  leak 
detection  system  must  meet  minimum 
design  criteria  and  ensure  that  leaks  are 
detected  at  the  eariiest  practicable  time. 
Spedfically,  the  drainage  layer  bottom 
slope  must  be  one  percent  or  more.  If 
granular  material  is  used  in  the  drainage 
layer,  it  must  have  a  minimum  hydraulic 
conductivity  of  1 X 10'*  cm/sec  for  waste 
piles  and  landfills  and  1X10~'  cm/sec 
for  surface  Impoundments  and  a 
minimum  thickness  of  1  foot.  If  synthetic 
drainage  material  is  used  in  the 
drainage  layer,  the  drainage  material 
must  have  a  minimum  hydraulic 
transmissivity  of  3X10"*  mVsec  for 
waste  piles  and  landfills  and  3  x  10~  * 
mVsec  for  surface  impoundments.  These 
transmissivities  are  equivalent  to  the 
above  hydraulic  conductivities  and 
thickness  specifications  for  granular 
drainage  layers.  EPA  is  requiring  diat 
each  unit  have  a  leak  detection  sump  to 
collect  and  remove  liquids,  sized  to 
prevent  liquids  from  backing  up  into  the 
drainage  layer.  In  lieu  of  meeting  these 
requirements,  the  owner  or  operator 
may  receive  a  variance  for  an 
alternative  leak  detection  system  that 
functions  in  an  equivalent  manner. 

EPA  is  establishing  a  site-spedfic 
action  leakage  rate  that  specifies  a 
liquid  flow  rate  detected  in  the  leak 
detection  system  sump  that  warrants 
followup  actions  by  the  owner  or 
operator.  Owners  and  operators  are 
required  to  develop  a  response  action 
plan  specifying  monitoring,  inspection, 
and  corrective  measures  to  be 
implemented  if  the  action  leakage  rate  is 
exceeded. 

The  Agency  is  requiring  owners  and 
operators  of  units  affected  by  today's 
rule  to  develop  a  construction  quality 
assurance  (CQA)  program  for  various 
components  of  surface  impoundments, 
waste  piles,  and  landfills.  The  program 
will  be  implemented  through  a 
construction  quality  assurance  plan  that 
the  owner  or  operator  pretfsres  to 
ensure  that  the  constructed  unit  meets 
or  exceeds  all  design  criteria,  plana,  and 
specifications. 

Owners  or  operators  of  fadHties 
api^jring  for  a  penntt  for  new  surface 
impoundments,  waste  piles,  and 
landfills  must  submit  information  on 
liners  and  leak  detection  system 
designs,  the  action  leakage  rate,  the 
response  attion  plan,  and  CQA  plans  as 
part  of  dw  permit  application.  For  new 
and  replaoeoMnt  surface  ioapoundment 
waste  f^,  and  landfill  units,  and  lateral 
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expansions  of  existing  units  at  permitted 
facilities,  owners  and  operators  must 
submit  this  information  as  part  of  a 
permit  modiflcation  request.  For 
affected  units  at  interim  status  facilities, 
the  owner  or  operator  must  submit 
proposed  action  leakage  rates,  response 
action  plans,  and  a  certification  that 
construction  has  been  completed 
according  to  the  design  specifications  in 
the  CQA  plan  to  the  Agency  in  advance 
of  the  receipt  of  wastes.  Liner  and  leak 
detection  system  designs  and  CQA 
plans  need  not  be  submitted  tq  EPA,  but 
must  be  maintained  on  site. 

B.  Achievement  of  EPA  Program  Goals 

tn  developing  today's  rule,  EPA  paid 
careful  attention  to  several  principles 
that  now  guide  its  environmental 
programs:  Pollution  prevention,  ground- 
water protection,  cost-effective  policies 
which  provide  protection  of  human 
health  and  the  environment,  flexibility 
in  implementation,  and  fostering  of  an 
effective  State-Federal  partnership. 
Today's  rule  incorporates  each  of  these 
principles. 

The  primary  focus  of  today's  rule  is  on 
pollution  prevention  and.  more 
specifically,  on  ground-water  protection. 
Effective  liner  and  leak  detection 
systems  will  minimize  the  potential  for 
releases  of  hazardous  constituents  from 
hazardous  waste  land  disposal  units  to 
underlying  ground  water.  In  this  way, 
today's  rule  complements  the  Agency's 
waste  minimization  policies,  which  seek 
to  reduce  the  quantities  of  waste 
produced,  and  the  RCRA  land  disposal 
restrictions  programs.  Today's  liner  and 
leak  detection  standards  contribute  to 
pollution  prevention  by  providing  for  the 
containment  and  isolation  of  hazardous 
waste  after  fmal  disposal. 

In  today's  rule,  EPA  has  taken  an 
important  step  in  implementing  its 
Ground-Water  Principles,  recently 
published  in  the  Agency's  "Protecting 
the  Nation's  Ground  Water:  EPA's 
Strategy  for  the  1990*8  (21Z-1020,  July 
1991).  A  central  theme  in  EPA's  ground- 
water policy,  enunciated  in  the 
principles,  is  that  prevention  of  ground- 
water contamination  is  often  more  cost 
effective  and  enviroimientally  more 
desirable  than  remediation  of  ground- 
water after  contamination.  Experience 
in  the  RCRA  and  Superfund  programs 
demonstrates  that  improperly  designed 
landfills,  surface  impoundments,  and 
waste  piles  can  result  in  ground-water 
contamination.  At  the  same  time, 
remediation  of  contaminated  ground- 
water has  proved  to  be  time-consuming, 
expensive,  and  in  some  cases 
technically  infeasible.  On  the  other 
hand,  the  release  of  hazardous 
constituents  from  landRlls.  surface 


impoundments,  and  waste  piles  can 
largely  be  eliminated  through  good 
design  and  construction. 

Regarding  costs,  it  should  be  noted 
that  most  of  the  standards  incorporated 
into  today's  rule  are  already  widely  in 
use  at  hazardous  waste  facilities  and 
are  generally  considered  good 
engineering  practices.  Because  HSWA 
required  new  landHlls  and  surface 
impoundments,  and  lateral  expansions 
and  replacements  of  existing  landfills 
and  surface  impoundments,  for  which  an 
application  for  a  permit  is  received  after 
November  8, 1984,  and  those  units  in 
interim  status  receiving  waste  after  May 
8, 1985,  to  be  designed  with  double-liner 
and  leachate  collection  systems,  most 
facilities  already  meet  many' of  the 
design  standards  of  today's  rule.  In 
addition,  many  facilities  have  designed 
units  that  are  in  compliance  with  today's 
final  rule  in  anticipation  of  the 
promulgation  of  a  final  rule  based  on  the 
March  28, 1986,  and  May  29, 1987 
proposed  rules.  Thus,  for  a  relatively 
small  increase  in  cost  (to  those  facilities 
that  are  not  already  meeting  the 
standards  of  today's  nde),  the  rule  may 
save  large  corrective  action  costs. 
However,  since  all  new  units  must 
comply  with  all  the  provisions  of  this 
rule  and  bear  the  corresponding  costs, 
EPA  has  carefully  chosen  the  minimum 
technical  standards  that  adequately 
protect  human  health  and  the 
environment. 

Although  today's  rule  includes 
specific  design  standards,  EPA  has 
taken  care  to  ensure  that  its 
requirements  can  be  flexibly 
implemented.  The  presence  of  specific 
standards  in  the  rules  will  simplify 
compliance  by  the  regulated  community, 
implementation  by  EPA  and  State 
permit  writers,  and  enforcement  by  EPA 
and  state  officials.  EPA,  however, 
recognizes  that  national  design 
standards  may  not  be  appropriate  for 
every  site  and  that  technologies  may 
improve.  Therefore,  today's  rule  allows 
EPA  or  an  authorized  State  to  approve 
alternative  designs,  as  long  as  they 
achieve  comparable  or  better  levels  of 
performance. 

Similarly,  today's  rule  requires 
construction  quality  assurance — a 
critical  feature  in  land  disposal  unit 
construction — but  it  does  so  through 
general  narrative  performance 
standards.  Thus,  facility  owners  or 
operators  can  tailor  the  details  of  their 
construction  quality  assurance  plans  to 
the  specifics  of  their  facilities.  "These 
and  similar  provisions  of  today's  rule 
ensure  that  the  rule  can  be  flexibly 
implemented,  in  a  way  that 
accommodates  each  regulated  unit 


Finally,  in  today's  rule  EPA  has  paid 
special  attention  to  eliminating  the 
frequent  strains  resulting  from  the  joint 
implementation  of  RCRA  by  EPA  and 
the  States.  In  proposals  for  this  rule, 
EPA  laid  out  a  complicated  State 
authorization  process,  which  would 
require  EPA  to  implement  some  parts  of 
the  rule  for  selected  land  disposal  units 
and  the  States  to  implement  other  parts 
for  the  same  units,  over  different 
timeframes.  After  radically  simplifying 
the  proposal,  EPA  is  now  promulgating 
most  of  the  rule  under  HSWA,  which 
avoids  much  of  the  confusion  of  joint 
implementation  at  individual  units.  In 
this  way,  today's  rule  is  consistent  with 
the  Agency's  attempt  to  simplify  and 
rationalize  Federal  and  State 
implementation  of  RCRA.  Today's  rule 
also  requires  fewer  reports  and 
mandatory  Agency  reviews  than  the 
proposal  while  still  providing 
opportunity  for  Agency  reviews. 

IV.  Detailed  Discussion  of  the  Final  Rule 

A.  Scope  of  the  Rule 

The  double  liner  and  leak  detection 
standards  in  today's  final  rule  apply  to 
new  and  replacement  landfills,  surface 
impoundments,  and  waste  piles,  and 
lateral  expansions  of  these  units. 
Today's  rule  applies,  as  it  was  proposed 
in  May,  1987,  to  these  units  regardless  of 
their  permit  status,  including  facilities 
that  were  issued  permits  prior  to  and 
after  the  enactment  of  HSWA  and 
facilities  that  are  still  in  interim  status. 
In  consideration  of  the  explicit  language 
of  section  30O4(o)(4)  defining  a  new  unit 
as  a  unit  for  which  construction 
commences  after  the  promulgation  date 
of  today's  rule,  the  Agency  maintains 
that  the  permit  does  not  act  as  a  shield 
with  respect  to  the  leak  detection 
requirements  under  today's  rule  for  new 
units.  Because  lateral  expansions  and 
replacement  units  are  comparable  in 
their  environmental  impact,  the  Agency 
has,  as  a  policy  matter,  decided  to 
similarly  remove  the  permit  as  a  shield 
for  leak  detection  systems  at 
replacement  units  and  lateral 
expansions  of  existing  units.  EPA 
believes  that  the  opportunity  for 
constructing  replacement  units  and 
lateral  expansions  of  existing  units  to 
meet  today's  requirements  is  similar  to 
that  for  new  units.  In  addition,  by 
requiring  replacement  units  and  lateral 
expansions  at  existing  units  to  meet 
today's  requirements,  EPA  is  ensuring 
that  these  units  meet  the  same  minimum 
technological  requirements  and  provide 
the  same  protection  of  human  health 
and  the  environment.  Therefore,  the 
Agency  is  amending  S  270.4  to  require 
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owners  or  operators  to  apply  for  a 
permit.modihcatuHi  to  meet  the 
standards  of  today's  final  nde.  Owners 
and  operators  at  permitted  fadiities  may 
not  begin  construction  of  miits  subject  to 
today's  requirements,  until  the 
permitting  Agency  has  approved  the 
owner  or  operator's  permit  modification 
(see  8  270.42}. 

Today's  rule  exempts  certain 
r^lacements  of  permitted  surface 
impoundment  waste  pile,  and  landfill 
units  from  todiay's  doi^le-Uner  and  leak 
detection  system  requirements. 
However,  EPA  has  modified  the  scope 
of  the  exemption  since  the  May  29. 1987 
proposal.  Sections  2e4.221(f),  264.251(f), 
264.301(f).  265.221(c).  265.254(a).  and 
265.301(c)  in  today's  rule  exempt 
replacements  of  surface  impwundmenta. 
waste  piles,  and  landfills  from  the 
double-liner  system  and  leak  dletectioo 
requirements  if  the  replacements  meet 
the  following  conditions:  (1)  The  existing 
unit  was  constnicted  in  compliance  with 
the  design  standards  for  double-liner 
and  leachate  collection  syatems  in 
sections  3004  (o)(lNAMi}  and  (o)(S)  of 
RCRA;  and  (2)  there  is  no  reason  to 
believe  that  the  hner  system  is  not 
functioning  as  designed.  Of  course,  any 
replacement  surfaoe  impoundment, 
waste  pile,  or  landfill  unit  that  otherwise 
qualified  for  a  variance  from  the  double- 
liner  and  leachate  collection  system 
requirements  pursuant  to  sections 
3004(o)(2).  3004(o)(3),  or  3005(i)  of  RCRA 
remains  exempt  from  today's  double- 
liner  and  leak  detection  requirements. 

bi  the  May  29, 1087  proposed  rule, 
EPA  considered  exempting 
replacements  that  were  oonstructed  in 
compliance  with  existing  part  264  sin^- 
liner  requirements  for  surfaoe 
impoundments,  waste  piles,  and 
landfills.  EPA  acknowledges  that  the 
arguments  for  this  exemption  in  the 
proposed  rule  were  erroneous  and  has 
decided  not  to  exempt  replacements  of 
permitted  single-lined  surface 
impoundments,  waste  piles,  and 
landfills  in  today's  final  rule,  because 
owners  or  operators  of  these  units  have 
no  early  method  of  detecting  whether 
the  single  liner  is  leaking.  Owners  or 
operators  of  such  units  would  have  to 
rely  on  ground-water  monitoring  to 
detennine  if  the  single  liner  was  leaking. 
EPA  agrees  with  die  commenters  that 
this  is  inconsistent  with  the  statutory 
goal  of  leak  detection  at  the  earliest 
practicable  time  and  of  preventing 
leakage  out  of  the  unit 

The  May  29, 1987  proposal  indicated 
an  effective  date  for  most  of  the 
provisioDS,  including  the  leak  detection 
requirements,  of  six  months  after 
pronudgation.  The  July  29, 1902  effective 


date  of  today's  rule  is  consistent  with 
that  proposal  and  with  section  3010(b)  of 
RCRA.  It  is  important  to  note  that 
section  3004(oH4](BKii)  defines  "new 
units"  as  those  units  on  which 
construction  commences  after  date  of 
promulgation  (versus  the  effective  date) 
of  the  Agency's  rule  for  leak  detection 
systems.  Therefore,  due  to  the  dear 
language  of  the  statute,  construction  of 
new  landfills,  new  surface 
impoundments,  and  new  waste  piles  is 
defined  with  respect  to  the  promulgation 
date  but  today's  final  regulations 
become  effective  8  months  after 
promulgation.  This  interpretation  is 
consistent  with  the  Agency's  definition 
of  "new  tank  systems"  discussed  in  the 
final  hazardous  waste  tank 
requirements  (51  FR  25446). 

During  the  six  month  time  period 
between  promulgation  and  the  effective 
date,  owners  and  operators  of  new  units 
have  time  to  determine  and  then  make 
any  necessary  edpistments  to  dieir 
designs,  contract  spedficatioas,  and 
other  pre-construction  plans  so  that  the 
requirements  of  today's  rule  are 
satisfied  by  the  effective  date.  This  also 
allows  adequate  time,  in  the  Agency's 
opinion,  for  preparation  and  submission 
to  the  Agency  of  documents  and 
requests  for  approvals  that  are 
prerequisites  to  construction  and 
operation.  For  permitted  facilities,  this 
includes  permit  modification  requests. 
Similarly,  any  interim  status  fadlity  that 
adds  a  new  unit  following  the 
promulgation  date  is  expected  to  comply 
with  the  requirements  in  today's  rule  to 
submit  along  with  their  notification 
under  H  26S.221(b).  2e5.254(a).  or 
26S.301(b),  proposeid  action  leakage 
rates  and  a  response  action  plan,  if  the 
due  date  for  that  notification  (i.e..  at 
least  80  days  prior  to  receipt  of  waste  in 
the  new  imit)  falls  before  die  effective 
date. 

Thus,  the  Agency  anticipates  that  at 
the  few  fadiities  (both  permitted  and 
interim  status)  that  plan  to  develop  new 
units  during  this  six  month  period,  most 
of  the  effort  will  be  the  preparatory 
design  and  administrative  work  needed 
to  comply  by  the  effective  date.  If 
owners  or  operators  at  interim  status 
facilities  should  commence  construction 
of  new  units  during  this  period,  the 
construction  would  be  subject  to  Agency 
review  upon  the  effective  date  of  today's 
requirements. 

Replacement  landfills,  surface 
impoundmeat  or  waste  piles,  or  lateral 
expansions  to  those  units  are.  in  the 
absence  of  spedfic  statutory  direction, 
subject  to  this  rule  sfler  July  29, 1092 
(i^..  six  months  after  pranolgation  as 


normally  provided  under  section  3010(b) 
of  RCRA). 

It  should  be  noted  that  EPA  interprets 
the  term  "construction  commences,"  as 
used  in  the  "new  unit"  definition  of 
section  3004(o)(4)(B)(ii)  and  in  today's 
rule,  according  to  its  definition  within 
the  i  280.10  definitions  of  "existing 
hazardous  waste  management  (MWM) 
facility"  and  "existing  tank  system." 
That  is.  a  vniX  has  commenced 
construction  if  (1)  the  owner  or  operator 
has  obtained  the  Federal.  State  and 
local  approvals  or  permits  necessary  to 
begin  physical  construction,  and  either 
(2)(i)  a  continuous  on-site,  physical 
construction  program  has  begun;  or  (ii) 
the  owner  or  operator  has  entered  into  a 
contractual  obligation — which  cannot  be 
canceled  or  modified  without 
substantial  loss — for  physical 
construction  of  the  facility  to  be 
completed  within  a  reasonable  time. 
Therefore,  any  new  unit  that  has 
commenced  construction,  according  to 
this  long-standing  Agency  definition  of 
the  term,  prior  to  the  promulgation  date 
(i.e.,  today's  Federal  Regbter  publication 
date)  is  outside  the  scope  of  today's 
rule.  SimHariy,  any  replacemoit  unit 
that  is  reused  (unlike  new  units  and 
lateral  expansions,  constmction  is  not  a 
necessary  step  prior  to  reuse  of  a 
replacement  uinit)  or  lateral  expansion 
on  whidi  construction  coounenoes  prior 
to  the  effective  date  (Le.,  six  months 
after  today's  Federd  Regiater 
publication  date)  of  this  rule  is  also 
beyond  the  scope  of  today's  rule. 

Today's  rule  indodes  a  definition  of 
"replacement  unit"  in  i  280.ia  EPA  is 
today  defining  a  replacement  unit  as  s 
unit  (1)  from  which  all  or  substantially 
all  of  the  waste  is  reatoved.  and  (2)  thai 
is  subsequently  reused  after  July  29, 
1992  to  treat  store,  or  dispose  ot 
hasardous  waste.  This  definitioa.  which 
is  similar  to  the  May  20. 1967.  proposal 
is  consistent  with  the  definition  EPA  has 
used  in  implementiag  the  statutory  liner 
requirements  of  section  3004(oKS)(B)  for 
replacement  units. 

In  the  1987  praposaL  EPA  sxdnded 
from  the  defiititian  at  rqtlaoement  units 
those  units  from  which  waste  was 
removed  and  treated  in  preparation  for 
closure  and  only  the  treated  waste  was 
replaced  in  the  unit.  EPA  explained  in 
the  proposal  that  replacement  units  are 
units  &at  remain  in  servioe  for  active 
waste  management  not  amis  that  are 
permanently  taken  oat  of  servioe    .. 
through  closure.  EPA  betieved  Ais 
approach  not  only  reflected  statutory 
intent  bat  also  would  encourage  (or  at 
least  not  cfiscourage)  environmentally 
benefkaal  activities  during  closure  (e.g., 
waste  treatment),  becaase  owners  or 
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operators  would  not  have  to  retrofit 
closing  units  from  which  waste  was 
removed  and  replaced. 

Today's  definition  of  "replacement 
unit,"  like  the  proposal,  exempts  certain 
units  undergoing  closure.  However,  the 
exemption  is  slightly  expanded  in  that 
today's  definition  of  replacement  unit 
would  also  exempt  those  closing  units 
that  receive  compatible  wastes  from 
other  closing  units  and/or  corrective 
action  areas  at  the  facility,  provided  that 
such  use  of  the  closing  unit  is  approved 
by  EPA  (or  an  authorized  state)  in  the 
facility's  closure  plan  or  corrective 
action  program.  The  Agency  believes 
that  the  expanded  exemption  is  a  logical 
extension  of  the  proposal  since  it  is 
similarly  necessary  to  encourage 
environmentally  beneficial  activities 
(e.g.,  treatment  and  consolidation  of 
compatible  wastes  from  on-site  closing 
units  into  one  unit,  waste  removal  to 
inspect  a  liner,  expeditious  closure  of 
other  on-site  units)  that  may  not 
otherwise  occur  if  the  owner  or  operator 
had  to  retrofit  the  closing  unit  to  meet 
today's  liner  and  leak  detection  system 
requirements. 

Thus,  units  and  activities  qualifying 
for  exemption  from  the  "replacement 
unit"  definition  are  limited  to  the 
following  conditions  and  safeguards:  (1) 
The  activity  must  be  reviewed  and 
approved  by  EPA  or  an  authorized  state 
as  part  of  the  closure  plan  or  corrective 
action  approval  process,  including  a 
corrective  action  order,  (2)  only  closing 
units  that  have  notified  EPA  in 
accordance  with  9  264.113  or  S  265.112 
or  notified  an  authorized  State,  may 
quaUfy;  and  (3)  only  compatible  waste 
and  debris  that  are  from  closing  units  or 
corrective  action  areas  on-site  may  be 
deposited  in  these  units.  For  a  unit  to 
qualify  for  this  exemption,  off-site 
waste,  new  waste  generated  on  site,  and 
waste  from  active  units  on  site  may  not 
be  disposed  of  in  the  unit. 

The  situations  EPA  envisions  as 
qualifying  for  this  exemption  from  the 
"replacement  unit"  definition  include: 
(1)  Waste  is  removed  from  a  closing 
unit,  treated  (e.g..  incinerated, 
dewatered,  or  solidified),  and  returned 
to  the  same  unit:  (2)  waste  is  removed 
from  a  closing  unit  to  inspect  and/or 
repair  the  liner,  and  the  waste  is 
returned  to  the  same  unit;  (3)  scenario  1 
or  2.  plus  waste  from  other  closing  units 
is  disposed  in  the  original  unit;  and  (4) 
scenario  1  or  2.  plus  waste  that  is  the 
result  of  corrective  action  at  the  same 
facility,  is  placed  into  the  original  unit. 

Finally.  EPA  also  proposed  in  the  May 
29, 1967,  rule  that  the  liner  and  leak 
detection  system  requirements  apply  to 
significant  unused  portions  of  existing 
units,  where  those  portions  did  not  have 


double  liners  and  leachate  collection 
systems  meeting  the  minimum 
technological  requirements.  Today's  rule 
has  dropped  this  requirement.  A  number 
of  commenters  on  the  proposal  pointed 
out  the  difficulty  of  defining 
"significant"  unused  portions  pf  a  unit, 
and  EPA  was  unable  to  develop  an 
unambiguous  definition.  Furthermore, 
after  reviewing  land  disposal  units 
constructed  and  permitted  since  1984 
(which  is  the  universe  most  likely  to 
have  portions  of  units  not  yet  covered 
by  wastes],  EPA  noted  that  virtually  all 
of  these  units  were  required  in  their 
permits  to  incorporate  double  Hner  and 
leak  detection  requirements  into  their 
respective  designs.  Therefore,  EPA  has 
concluded  that  it  is  no  longer  necessary 
to  extend  today's  rule  to  significant 
unused  portions  of  existing  units.  It 
should  be  noted,  however,  that  lateral 
expansions  of  existing  units  remain 
subject  to  today's  rule. 

B.  Standards  for  Liners  and  Leak 
Detection  Systems 

1.  Technical  Standards  for  Liner 
Systems 

Today,  EPA  is  promulgating 
regulations  containing  design  standards 
for  double  liners  in  accordance  with  the 
requirements  of  section  3004(o)(l)  and 
(o)(5)(A)  of  RCRA.  These  standards 
replace  those  contained  in  the  interim 
statutory  design  provision  of  section 
3004(o)(5](B)  of  RCRA  that  were  codified 
on  July  15, 1985  (50  FR  28702). 

Today's  rule  amends  the  double-liner 
requirements  for  surface  impoundments 
and  landfills  in  §S  264.221(c],  264.301(c], 
265.221(a].  and  265.301(a).  The  major 
change  trom  the  existing  rule  is  that  the 
final  rule  requires  owners  or  operators 
to  install  a  composite  bottom  hner. 
Based  on  available  data  and  public 
comments  received  by  the  Agency,  the 
double  liner  system  specified  in  today's 
rule,  with  the  composite  bottom  liner, 
represents  the  best  available  technology 
with  respect  to:  (1)  Preventing 
hazardous  constituent  migration  out  of 
the  unit  during  the  active  life  and  post- 
closure  care  period.  (2)  detecting  leaks 
through  the  top  liner  at  the  earliest 
practicable  time,  and  (3)  maximizing  the 
efficiency  of  the  leachate  collection  and 
removal  system. 

Today's  rule  does  not  change  the 
existing  top  liner  performance  standard 
for  surface  impoimdment  and  landfill 
units.  Owners  or  operators  of  affected 
units  must  still  design  the  top  liner  to 
prevent  the  migration  of  hazardous 
constituents  into  the  liner  throughout  the 
active  life  and  post-closure  period.  EPA 
notes  that  for  purposes  of  today's  rule, 
the  top  liner  is  the  liner  directly  above 


the  leachate  collection  and  removal 
system  serving  as  the  leak  detection 
system  (see  Technical  Standard  for  Leak 
Detection  Systems  in  Section  1V.B.2  of 
today's  preamble). 

The  Agency,  in  the  preambles  to  the* 
July  26, 1982  rule  (47  FR  32274)  and  the 
March  28, 1986  proposal  (51  FR  10709), 
endorsed  geomembranes  as  meeting  the 
top  liner  performance  standard.  EPA 
was  aware  of  a  number  of  landfill  unit 
designs  that  included  a  composite  top 
liner  consisting  of  a  geomembrane  upper 
component  and  a  compacted  soil  or  a 
soil/bentonile  blanket  lower  component. 
Consequently,  EPA  raised  several 
questions  in  the  preamble  to  the  May  29, 
1987  proposal  concerning  the  use  of  a 
composite  liner  as  a  top  liner  and  the 
effect  the  compacted  soil  component 
would  have  on  other  components  of  the 
double  liner  system,  principally  the 
early  detection  of  a  leak  through  the 
upper  geomembrane.  ' 

The  Agency  received  several 
comments  on  this  issue,  all  of  which 
were  in  favor  of  allowing  the  use  of  a 
composite  liner  as  a  top  Hner.  One 
comment  on  appropriate  standards  for  a 
composite  liner  favored  minimum 
thickness  requirements  for  a  compacted 
soil  lower  component.  Most 
commenters,  however,  favored  no 
restrictions  on  the  use  of  top  composite 
liners. 

In  response  to  these  comments,  EPA  is 
not  prohibiting  the  use  of  composite  top 
liners  in  today's  rule.  A  parenthetical 
reference  to  geomembranes  has  been 
included  as  an  example  to  illustrate  that 
the  performance  standard  can  be  met 
through  use  of  a  geomembrane.  EPA 
does  not  intend  that  this  reference  be 
interpreted  to  mean  that  the 
geomembrane  is  the  only  top  liner 
design  that  will  meet  the  performance 
standard.  EPA  does  not  want  to 
discourage  owners  or  operators  from 
using  top  composite  liners  because  such 
liners  can  provide  additional 
environmental  benefits  by  minimizing 
the  flow  rate  through  a  leak  in  a 
geomembrane  liner  and  potentially  . 
minimizing  migration  of  hazardous 
constituents  by  attenuation.  Although 
not  specified  in  today's  rule.  EPA 
maintains  that  the  soil  component  of  the 
top  liner,  however,  should  generally  not 
be  more  than  three  feet  thick  since  a 
thickness  of  2  to  3  feet  adequately 
serves  the  purpose  of  minimizing  the 
flow  through  the  geomembrane 
component  (a  lesser  thickness  may  be 
appropriate  for  soii/bentonite  blankets). 
EPA  finds  that  this  depth  balances  the 
increased  environmental  protection 
afforded  by  top  composite  liners  and  the 
ability  to  detect  leaks  at  the  earliest 
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practicable  time.  The  Agency  does  not 
intend,  however,  to.imply  that  multiple 
liner  systems  (including  multiple 
composite  liners)  or  that  thicker  soil 
components  of  bottom  liners  (e.g.,  4  or  5 
feet]  should  be  precluded. 

EPA  notes  that  such  general 
performance  standards  provide 
flexibility  which  is  essential  since  liner 
and  leak  detection  system  technologies 
have  advanced  significantly  over  the 
past  several  years  and  are  continuing  to 
do  so.  Some  examples  include  the  use  of 
geonets,  the  use  of  geotextile  fabric 
filters,  and  better  seaming  and 
construction  quality  assurance.  Recent 
EPA  studies  show  soil/bentonite 
blankets  may  be  elective  and  reliable 
complements  to  top  liners,  resulting  in  a 
new  type  of  composite  top  liner.  As 
technologies  improve,  today's 
performance  standards  will  allow 
different  materials  and  designs  to  be 
used  and  specified  in  permits  as  site- 
specific  considerations. 

Today's  rule  amends  the  requirements 
for  bottom  liners  at  surface 
impoundment  and  landfill  units  to 
require  owners  and  operators  of  u|iits 
subject  to  today's  rule  to  use  a 
composite  bottom  liner  instead  of  a 
compacted-soil  bottom  liner  allowed  by 
the  interim  statutory  design.  The 
composite  bottom  liner  required  by 
today's  rule  specifies  that  the  upper 
component  of  the  bottom-liner  must 
consist  of  a  geomembrane,  and  the 
lower  component  of  the  bottom-liner 
must  consist  of  a  minimum  of  3  feet  of 
compacted  soil  with  a  hydraulic 
conductivity  of  no  more  than  IXIO '' 
cm/sec.  The  compacted  soil  conqionent 
must  be  able  to  minimize  hazardous 
constituent  migration  in  the  event  of  a 
breach  in  the  geomembrane. 

In  the  March  28, 1986  proposal,  EPA 
offered  two  options  for  the  bottom  liner 
of  the  double-liner  system.  One  option 
corresponded  to  a  compacted  soil  liner 
with  a  maximum  hydraulic  conductivity 
of  1 X 10'*  cm/sec  and  sufficient 
thickness  (minimum  3  feet]  to  prevent 
hazardous  constituent  migration  through 
the  liner  during  the  active  life  and  post- 
closure  care  period  (51 FR 10710].  "The 
other  proposed  option  was  the 
composite  liner  specified  in  today's  rule, 
consisting  of  a  top  component  that 
would  prevent  hazardous  constituent 
migration  into  the  top  component  (a 
geomembrane)  and  a  bottom 
compacted-sou  component  with  a 
maximum  hydraulic  conductivity  of 
1  XlO'*  cm/sec  and  the  preamble  to  the 
proposal  recommended  a  minimum 
thickness  of  3  feet  (90  cm). 

EPA  received  comments  supporting 
both  bottom  liner  options.  Several 
commenters  argued  that  the  compacted 


soil  bottom  liner,  coupled  with  the 
leachate  collection  and  removal  system 
between  the  top  and  bottom  liners, 
would  provide  adequate  protection  of 
the  environment.  Some  of  these 
commenters  also  proposed  the  use  of  a 
composite  top  liner  with  a  compacted 
soil  bottom  liner.  Others  supported  the 
use  of  composite  bottom  liners  as  the 
design  best  able  to  enhance  leachate 
detection,  collection,  and  removal 
efficiency  of  the  leachate  collection  and 
removal  system  between  the  liners. 
Several  commenters  favored  the 
promulgation  of  performance  standards 
in  the  rule  and  the  specification  of 
designs  and  materials  in  accompanying 
guidance  documents. 

After  the  proposal,  EPA  compiled 
information  and  data  on  performance  of 
these  two  bottom  liner  systems  with 
respect  to  maximizing  leachate 
detection,  collection,  and  removal,  and 
preventing  hazardous  constituent 
migration  out  of  the  unit  The  liners 
were  evaluated  based  on  leachate 
collection  efficiency,  leak  detection 
capability,  and  leakage  through  the 
bottom  liner.  Results  from  computer 
simulations  and  engineering  calculations 
showed  that,  on  a  comparative  basis, 
the  composite  bottom  liner  will  perform 
significantly  better  than  the  compacted 
soil  liner  with  respect  to  the  three  ' 
criteria.  The  results  were  summarized  in 
the  April  17, 1987  Notice  of  Availability 
of  Information  (52  FR  12S66-12575],  with 
more  detailed  discussion  of  the 
calculations  and  analytical  approach 
contained  in  the  "Bottom  Liner 
Performance  in  Double-Lined  Landfills 
and  Surface  Impoundments"'(EPA/53(>- 
SW-87-013).  In  the  May  29, 1987 
proposed  rule  on  leak  detection  systems, 
the  Agency  indicated  that  it  was  likely 
to  finalize  a  rule  on  double  liners  that 
would  require  a  composite  bottom  liner 
as  the  generally  applicable  standard  (52 
FR  20251). 

EPA  also  conducted  a  review  of 
applications  submitted  for  RCRA 
hazardous  waste  facility  permits 
between  November  8, 1984  and  February 
1987  to  determine  the  type  of  bottom 
liner  selected  for  instaUation  at  new 
landfills  and  stuface  impoundments.  Of 
some  183  units  for  which  permit 
applications  were  submitted  as  of 
February  1987,  only  seven  units  were  to 
be  constructed  with  compacted  soil 
bottom  liners.  The  vast  majority  of 
owners  or  operators  selected  the 
composite  bottom  liner  rather  than  a 
compacted  soil  bottom-liner.  More 
recent  data  available  to  EPA  also 
confirms  that  the  majority  of  owners 
and  operators  are  using  composite 
bottom-liners  in  their  designs  of 
hazardous  waste  surface  impoundment 


and  landfill  units  (Supporting  Document 
#3  "Compilation  of  Current  Practices  of 
Land  Disposal  Facilities,"  1992). 

In  summary,  today's  rule  requires 
composite  bottom  liners,  based  on:  (1) 
Available  information  that  composite 
bottom-liners  perform  significantly 
better  than  compacted  soil  liners  in 
terms  of  maximizing  leachate  detection, 
collection,  and  removal,  and  preventing 
hazardous  constituent  migration  out  of 
the  unit:  and  (2)  evaluation  of  current 
hazardous  waste  industry  practices. 

Consistent  with  existing  requirements 
for  single  liners  at  surface 
impoundments  and  landfills,  today's  rule 
in  SS  2e4.221(c)(l)(ii].  2e4.301(c)(l)(ii). 
265.221(a),  and  265.301(a)  requires  that 
each  liner  that  is  included  in  the  unit's 
design  must  be  chemically  resistant  to 
the  waste,  placed  on  a  structurally 
stable  foundation,  and  large  enough  to 
cover  all  areas  likely  to  be  exposed  to 
the  waste. 

Double  liner  systems  must  be 
constructed  of  materials  that  have 
appropriate  chemical  properties  and 
sufficient  strength  and  thickness  to 
prevent  failure  due  to  pressure  gradients 
(including  status  head  end  external 
hydrogeologic  forces],  physical  contact 
with  the  waste  or  leachate  to  which  they 
are  exposed,  climatic  conditions,  the 
stress  of  installation,  and  the  stress  of 
daily  operation.  The  liners  must  be 
plaoed  upon  materials  capable  of 
providing  support  to  the  liners  and 
resistance  to  pressure  gradients  above 
end  below  the  liners  to  prevent  failure 
of  the  liners  due  to  settlement, 
compression,  or  uplift  They  must  also 
be  installed  to  cover  all  surroimding 
earth  likely  to  be  in  contact  with  the 
waste  or  leachate. 

2.  Technical  Standards  for  Leak 
Detection  Systems 

EPA  is  today  establishing  design 
standards  for  the  leak  detection  systems 
for  new  landfills,  surface  impoundments, 
and  waste  piles,  and  replacements  and 
lateral  expansions  of  these  imits 
(S8  264.221  (c](2],  264.251(c)(3), 
264.301(c)(3),  265.221(a),  265.254(a),  and 
285.301(a)).  These  leak  detection 
standards  are  designed  to  detect  a  leak 
through  the  top  liner  at  the  earliest  of 
practicable  time.  Today's  final  rule  also 
establishes  the  following  design  criteria 
for  leak  detection  system  drainage 
layers  for  affected  landfills,  surface 
impoundments,  and  waste  piles:  (1)  A 
minimum  bottom  slope  of  1  percent:  (2)  a 
minimum  thickness  of  1  foot  and  a 
fninimum  hydraulic  conductivity  of 
IXIO"*  cm/sec  for  granular  materials  ■' 
used  for  the  drainage  layer  for  waste 
pUes  and  landfills  and  1  x  10~  *  cm/sec 
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for  granular  materials  used  in  surface 
impoundments;  (3)  a  minimiun  hydraulic 
transmissivity  of  3X10'*  m'/sec  for 
synthetic  materials  used  in  drainage 
layers  for  waste  piles  and  landfills  and 
3XlO"*m«/8ec  for  synthetic  drainage 
materials  used  in  surface 
impoundments;  and  (4)  sump  design  and 
operating  requirements. 

Location  of  leak  detection  systems. 
EPA  proposed  in  the  May  29. 1987 
preamble  (52  FR  20229)  diat  the  leadiate 
collectioo  and  removal  system  adjacent 
to  and  below  the  top  liner  and  above  the 
bottom  liner  be  desi^iated  as  the  leak 
detection  system,  but  requested 
comments  on  the  proper  location  of  the 
leak  detection  system  in  a  system  with 
more  than  two  liners.  Commenters  on 
this  aspect  of  the  rule  stated  that  the 
leak  detection  system  should  be  located 
immediately  above  the  bottom  liner. 
These  comments  claimed  that  specifying 
additional  leachate  coUectian  and 
removal  systems  above  the  bottom  liner 
as  leak  detection  systems  would  create 
a  regulatory  disincentive  for  owners  and 
operators  to  design  systems  with  more 
than  two  liners  by  requiring  these 
additional  (intermediate)  leachate 
collection  and  removal  systems  to  meet 
the  requirements  for  leak  detection 
systems  and  to  implement  response 
actions  in  accordance  with  the  unit's 
response  action  plan.  As  a  result  of 
these  comments,  EPA  is  today 
specifying  that  the  leak  detection  system 
is  the  leachate  collection  and  removal 
system  drainage  layer  located 
immediately  above  the  bottom 
composite  Uner.  Under  today's  final  rule, 
any  additional  leachate  collection  and 
removal  systems  located  above  the  leak 
detection  system  are  not  required  to 
meet  the  design  and  performance 
standards  for  leak  detection  systems. 

Leak  detection  time.  The  design 
standards  being  promulgated  today  for 
leak  detection  systems  will  ensure  that 
these  systems  meet  the  requirement  in 
section  3004(o)(4)  of  RCRA  for  the 
detection  of  leaks  of  hazardous 
constituents  at  the  "earliest  practicable 
time".  EPA  has  interpreted  the  term 
"earliest  practicable  time"  to  be  the  time 
lapse  from  the  time  a  liquid  has  passed 
through  a  breach  in  the  top  liner  to  the 
time  a  technology-based  leak  detection 
system  can  detect  the  liquid,  assuming 
saturated,  steady-state  flow.  Without 
these  simplifying  assumptions, 
modelling  flow  rates  in  the  leak 
detection  system  is  difficult  given  the 
complexity  and  uncertainty  of  Quid  flow 
under  unsaturated  conditions.  After 
careful  consideratioo  of  public 
comments  on  the  proposal  EPA  has 
decided  not  to  specify  1  day  (Le..  24 


hours)  as  the  earUest  practicable  time 
for  the  detection  of  a  leak  through  the 
top  liner. 

Commenters  on  the  proposed  1-day 
leak  detection  time  requirement  argued 
that  it  was  unnecessary  and  overly 
restrictive.  Another  commenter  stated 
that  the  detection  time  could  not  be 
verified  by  field  measurements.  EPA 
agrees  with  the  commenters  that  the 
proposed  1-day  leak  detection  time 
requirement  is  unnecessary  given  that 
the  Agency  is  promulgating  minimum 
design  specifications  for  leak  detection 
systems.  In  addition,  the  Agency 
acknowledges  that  field  measurement  of 
leak  detection  times  is  a  problem.  EPA 
has  determined  that  a  leak  detection 
system  meeting  today's  design 
requirements  will  be  capable  of 
detecting  leaks  "at  the  earliest 
practicable  time"  consistent  with  the 
statutory  mandate.  Therefore,  EPA  is 
simplifying  the  rule  by  deleting  the  1- 
day  performance  standard. 

Leak  detection  sensitivity.  EPA  is  also 
not  finalizing  the  proposed  leak 
detection  sensitivify  value  of  1  gallon 
per  acre  per  day  (gpad)  that  was 
proposed.  When  developing  a  leak 
detection  sensitivity  performance 
standard  for  the  May  29, 1987  proposed 
rule,  EPA  conducted  comparative 
studies  between  the  performance  of 
composite  bottom  liners  versus 
compacted  soil  bottom  liners 
(Backgroimd  Docimient  "Bottom  Liner 
Performance  in  Double-Lined  Landfills 
and  Surface  Impoundments",  1987). 
These  studies  showed  that  composite 
bottom  liners  have  a  much  more 
sensitive  leak  detection  capabilify  than 
do  compacted  soil-only  bottom  liners. 
For  example,  a  compacted  soil  liner  with 
a  hydraulic  conductivity  of  1  x  10"'  cm/ 
sec  will  allow  some  liquid  migration  into 
the  liner,  as  a  result  a  simple,  one- 
dimensional  theoretical  model  predicts 
that  a  leak  will  not  be  detected  until  the 
flowrate  through  the  top  liner  is 
approximately  80  gpad.  In  contrast 
simple,  one-dimensional  theoretical 
models  predict  that  the  leak  detection 
sensitivities  of  landfills  and  surface 
impoundments  with  composite  bottom 
liners  similar  to  those  required  in 
today's  rule  range  from  0.001  to  0.1  gpad. 
Because  EPA  is  today  stipulating  the  use 
of  a  composite  bottom  liner,  the  Agency 
is  confident  that  lower  leak  detection 
sensitivities  will  be  achieved  for  all 
units  affected  by  today's  rule. 
Consequentiy,  a  separate  requirement 
for  leak  detection  sensitivity  is  no  longer 
necessary  and  EPA  has  dropped  this 
requirement  from  the  final  rule. 

Slope.  EPA  is  today  finalizing  a 
minimum  slope  requirement  fior  the  leak 


detection  systeoL  After  further 
consideration  of  the  slope  requirement 
the  Agency  has  determined  that  a 
rninimum  1  percent  slope  will  provide 
adequate  drainage  at  land  disposal  units 
at  which  proper  construction  qualify 
assurance  is  used  to  minimize 
settiement  (IS  264.221(cH2Mi}. 
264.251(cK3Hi).  264.301(c)(3Ki). 
2e6.221(a),  285.2S4(a).  and  265.301(a)). 
The  purpose  of  the  requirement  is  to 
promote  good  drainage  in  the  leak 
detection  systems  of  units  affected  by 
today's  nde.  This  slope  requirement 
applies  to  all  planar  components  of  the 
le(d(  detection  system. 

In  the  May  29, 1967  proposed  r\de, 
EPA  proposed  a  2-percent  minimum 
slope  but  requested  comments  on 
whether  the  minimum  bottom  slope 
should  be  increased  to  a  value  between 
2  and  4  percent.  One  commenter 
preferred  that  a  3-percent  bottom  slope 
be  used  to  account  for  settiement  in  the 
final  slope  value.  However,  most 
commenters  argued  diat  the  minimum 
should  not  be  above  2  percent 
expressing  opposition  to  raising  the 
minimum  slope  value  above  2  percent 
Many  of  these  commenters  pointed  out 
that  other  improvements  included  in  the 
proposed  rules,  such  as  construction 
qualify  assurance  and  an  increased 
transmissivify  value  for  synthetic 
drainage  materials,  would  obviate  the 
need  for  a  slope  greater  than  two 
percent  One  conunenter  argued  that 
slopes  of  less  than  2  percent  should  be 
allowed  for  certain  circumstances 
provided  that  the  leak  detection  system 
meets  other  minimum  design  criteria 
and  performance  goals  and  the  owner  or 
operator  can  demonstrate  that  post- 
construction  settlement/consolidation 
will  be  minimized  or  eliminated.  The 
Agency  agrees  that  with  good  CQA  a 
lesser  slope  can  be  adequate. 

Based  on  these  comments,  EPA 
carefully  evaluated  the  minimum  bottom 
slope  requirement  for  today's  rule.  EPA 
recognizes  that  slope  is  one  of  several 
factors  that  will  affect  the  performance 
of  the  leak  detection  system.  For 
example,  the  hydraulic  conductivity  of 
materials  used  in  the  drainage  system  is 
important  In  addition,  the  appropriate 
minimum  slope  required  will  also 
depoad  on  tlue  spacing  of  leachate 
collection  laterals  in  the  leak  detection 
system;  closer  spacing  will  allow  for  a 
flatter  slope.  All  of  these  desi^i  factors 
should  be  considered  in  selecting  the 
appropriate  slope  for  the  system. 

EPA  agrees  with  commaiters  that 
today's  rule  sets  in  place  improvements 
that  affect  the  minimum  slope  that  is 
needed  to  construct  an  effective  leak 
detectioa  system.  First  the  oew 
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requirement  to  install  a  composite 
bottpm  liner  provides  a  smooth 
impermeable  base  on  which  to  install 
the  leak  detection  system.  The 
decreased  permeability  of  the  composite 
bottom  liner  over  that  of  a  soil  liner 
required  under  previous  regulations 
allows  for  a  reduced  slope  while  at  the 
same  time  continuing  to  promote  good 
drainage.  Second,  today's  enhanced 
construction  quality  assurance 
requirements  enable  owners  or 
operators  the  flexibility  to  build  a  flatter 
slope  by  maintaining  consistent 
drainage  without  significant  ponding  of 
liquids.  In  addition,  some  of  the  new. 
rapidly  draining  synthetic  draining 
materials  promote  more  rapid  drainage 
on  flatter  slopes. 

Because  of  these  improvements,  EPA 
believes  that  minimum  bottom  slopes  of 
less  than  2  percent  should  be  allowed 
where  the  owner  or  operator  uses  proper 
construction  quality  assurance  to 
minimize  settlement  and  resultant 
ponding  of  any  leachate,  as  required  by 
§S  264.19  and  265.19  of  today's  rule. 
Such  construction  quality  assurance 
should  include  surveying  and  ether 
inspection  techniques  to  measure  the 
horizontal  and  vertical  alignment  of  the 
bottom  slope  to  minimize  ponding  and 
ensure  leachate  flow  to  the  sump.  Some 
owners  or  operators  may  elect  to  design 
leak  detection  systems  using  bottom 
slopes  of  greater  than  1  percent.  EPA 
emphasizes  that  the  requirements 
promulgated  today  are  minimum 
technical  standards;  owners  and 
operators  can  always  adopt  more 
stringent  designs  at  their  discretion. 

Thickness  of  granular  drainage  layer. 
Today's  rule  also  requires  that  a    - 
granular  drainage  layer  be  a  minimum  of 
12  inches  in  thickness  for  use  in  leak 
detection  systems  of  new  and 
replacement  landfills,  surface 
impoundments,  and  waste  piles,  and  for 
lateral  expansions  of  these  units 
(§S  264.221(c)(2)(ii],  264.251(c)(3)(ii), 
264.301(c)(3)(ii),  265.221(a].  265.254(a), 
and  265.301(a)).  EPA  received  no 
comments  on  ihia  requirement  in  the 
May  29, 1987  proposed  rule,  and 
therefore  is  fmalizing  the  12-inch 
thickness  requirement  as  proposed.  The 
purpose  of  this  minimum  thickness  is  to 
decrease  the  chance  that  the  underlying 
geomembrane  will  be  damaged  by 
equipment  during  placement  of  the 
drainage  material.  Current  equipment 
used  to  install  granular  layers  can  only 
place  drainage  material  to  an  accuracy 
of  a  few  inches.  The  Agency  is 
concerned  that  if  granular  drainage 
layers  are  designed  to  less  than  12 
inches,  this  equipment  could  damage 


underlying  liners  in  areas  where  the 
drainage  material  is  thin. 

Further,  this  requirement  for  granular 
layer  thickness  is  consistent  with 
current  EPA  policy.  A  12-inch  granular 
layer  thickness  is  specified  in  current 
Agency  guidance  (Background 
Document  "Draft  Minimum  Technology 
Guidance  Document  on  Double  Liner 
Systems".  1985).  In  addition,  a  recent 
EPA  evaluation  of  existing  hazardous 
waste  land  disposal  units  (Background 
Document  "Compilation  of  Current 
Practices  at  Land  Disposal  Units", 
January  1992)  showed  that  24  out  of  28 
landfills,  surface  impoundments,  and 
waste  piles  with  granular  drainage 
layers,  had  a  specified  thickness  of  12 
inches. 

Hydraulic  conductivity  of  granular 
drainage  materials.  EPA  proposed  to 
require  that  granular  materials  used  in 
leak  detection  systems  have  a  minimum 
hydraulic  conductivity  of  1  cm/sec.  The 
Agency  contended  that  greater 
.^  permeability  afforded  by  granular 
materials  having  1  cm/sec  hydrauUc 
conductivity  was  necessary  to  minimize 
capillary  tensions  present  in  leak 
detection  system  granular  materials  and 
to  satisfy  the  proposed  leak  detection 
time  performance  standard  of  1  day. 

EPA  requested  and  received 
comments  on  the  proposed  hydraulic 
conductivity  requirement.  Commenters 
opposed  the  1  cm/sec  requirement  for 
several  reasons.  Several  commenters 
stated  that  the  requirement  would  force 
them  to  use  roimded  gravels  or  other 
granular  materials  meeting  the  hydraulic 
conductivity  value.  These  commenters 
maintained  that  such  materials  were 
either  not  available  or  only  available  at 
significantly  higher  costs  in  many  areas 
of  the  country.  One  conmienter 
suggested  that  EPA  should  provide  a 
variance  to  owners  or  operators  in  areas 
where  suitable  granular  drainage 
materials  having  the  proposed  hydraulic 
conductivity  are  unavailable.  Another 
commenter  stated  that  the  Agency 
should  continue  to  require  granular 
materials  to  have  minimum  hydraulic 
conductivities  of  1  x  10"*  cm/sec  as 
currently  specified  in  EPA  guidance. 
This  commenter  asserted  that  sand, 
which  is  the  most  common  granular 
material  used  in  leak  detection  systems, 
generally  has  a  hydraulic  conductivity 
of  1 X 10"*  cm/sec.  Other  commenters 
argued  that  using  granular  materials 
with  hydraulic  conductivities  on  the 
order  of  1  cm/sec  would  significantly 
increase  the  susceptibility  of 
geomembranes  (above  and  below  the 
drainage  layer)  to  pimctiue,  because  it 
would  be  difficult  to  remove  angular 
materials  from  the  materials  used  to 


construct  the  drainage  layer.  Another 
commenter  argued  that  by  requiring 
granular  materials  to  have  a  1  cm/sec 
hydraulic  conductivity,  EPA  was  forcing 
owners  or  operators  to  use  synthetic 
drainage  materials  that  are  incompatible 
with  many  materials  used  for  synthetic 
liners. 

The  Agency  acknowledges  that  the 
availability  of  granular  materials 
meeting  the  proposed  hydraulic 
conductivity  requirement  may  be 
limited.  The  Agency  is  also  concerned 
with  the  greater  potential  for 
geomembranes  to  be  damaged  from  the 
use  of  granular  materials  having 
hydraulic  conductivities  of  1  cm/sec.  In 
response  to  the  commenters  concerns, 
the  final  rule  (SS  264.221(c)(2)(ii), 
264.251(c)(3)(ii).  264.301(c)(3)(ii), 
265.221(a).  265.254(a),  and  265.301(a)) 
requires  that  granular  materials  used  in 
leak  detection  systems  at  waste  pile  and 
landfill  units  subject  to  today's  rule  have 
a  minimum  hydraulic  conductivity  of 
IX 10"*  cm/sec  consistent  writh  current 
Agency  guidance.  However,  the  final 
rule  specifies  that  granular  materials 
used  in  leak  detection  systems  at 
surface  impoundments  subject  to 
today's  rule  must  have  a  minimum 
hydraulic  conductivity  of  1  x  10" '  cm/ 
sec. 

The  Agency  has  determined  that 
granular  materials  used  in  leak 
detection  systems  at  surface  ^ 

impoundments  must  have  a  higher 
hydraulic  conductivity  (one  order  of 
magnitude  greater  than  what  is  currently 
specified  by  Agency  guidance)  to 
account  for  the  potentially  greater 
hydraulic  heads  imposed  on  the  top  liner 
in  surface  impoundments.  Surface 
impoundments  are  typically  used  to 
manage  liquids,  therefore  the  hydraulic 
heads  on  the  liner  systems  of  these  units 
are  often  much  higher  than  those  in 
waste  piles  and  landfills,  which  are  not 
allowed  to  manage  wastes  containing 
free  liquids  and  must  have  a  leachate 
collection  system  above  the  top  liner. 
Consequently,  if  a  leak  occurs  in  the  top 
liner  of  a  surface  impoundment,  and  is 
not  rapidly  drained  to  the  detection 
sump,  areas  of  the  bottom-liner  system 
will  potentially  be  subjected  to 
hydraulic  heads  in  excess  of  one  foot 
increasing  the  probability  of  migration 
of  hazardous  constituents  out  of  the 
unit  A  greater  permeability  in  the  leak 
detection  system  will  drain  any  leak 
more  rapidly  and  thus  reduce  Oie  head 
on  the  bottom  liner  system.  Although 
granular  materials  having  hydraulic 
conductivities  of  1 X 10" '  cm/sec  will 
typically  be  coarser  sands  and  fine 
gravels,  the  Agency  feels  that  two 
common  construction  techniques  can  be 
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used  in  combination  to  prevent  any 
damage  to  geomembranes  adjacent  to 
the  drainage  materials.  First,  facilities 
may  select  rounded  drainage  materials; 
these  materials  are  less  likely  to 
puncture  or  otherwise  damage 
geomembranes.  Second,  owners  or 
operators  may  use  additional  layers  of 
synthetic  materials  (e.g..  a  needle- 
punched  nonwoven  geotextile]  next  to 
the  liner  to  provide  a  cushion  for  the 
drainage  materials  and  reduce  the 
probability  of  puncturing.  In  addition, 
today's  construction  quality  assurance 
requirements  help  to  assure  against  such 
punctures. 

The  Agency's  recent  evaluation  of 
current  industrial  practices  (see 
"Compilation  of  Current  Practices  at 
Land  Disposal  Facilities".  January  1992) 
revealed  that  many  facilities  are 
selecting  synthetic  drainage  materials. 
such  as  geonets,  for  their  leak  detection 
systems.  Synthetic  drainage  materials 
are  often  selected  instead  of  granular 
materials  because  they  typically  require 
less  space  and  are  easier  to  install  than 
'granular  materials.  Also,  as  discussed 
below,  virtually  all  synthetic  drainage 
materials  have  permeabilities  greater 
than  IIT*  cm/sec. 

Tmnsmissivity  of  synthetic  drainage 
materials.  EPA  proposed  a  minimum 
transmisslvity  value  of  5xlO~*m*/sec 
for  synthetic  drainage  materials  that  are 
used  in  lieu  of  granular  drainage 
materials.  This  value  was  selected 
because  it  provides  equivalent  drainage 
capacity  to  that  of  a  granular  drainage 
layer  meeting  the  requirements  of  die 
proposed  rule;  that  is,  12  inches  of  a 
granular  drainage  layer  with  a  hydraulic 
conductivity  of  1  cm/ sec  The  minimum 
value  of  SxlO~*  m*/s  for  hydraulic 
transmisslvity  was  based  on  numerical 
simulations  of  typical  leak  detection 
systems.  In  these  simulations,  EPA 
considered  a  range  of  synthetic  drainage 
materials,  including  nets«  mats,  and 
waffles.  From  the  results  of  these 
simulations  ("Liner  and  Leak  Detection 
Rule  Background  Document".  1967).  EPA 
concluded  that  a  hydraulic 
transmisslvity  value  of  5xl(r*m*/8ec 
would  enable  the  leak  detection  system 
to  collect  and  remove  relatively  large 
amounts  of  leakage  wdiile  maintaining 
gravity  flow  conditions.  This 
specification  was  to  ensure  that  the 
liquids  in  the  leak  detection  system 
would  be  rapidly  collected  while  the 
hydraulic  head  on  the  bottom  liner 
would  be  minimized. 

One  commenter  objected  to  the 
transmissivity  standard,  claiming  that  a 
value  of  Sxl(r*mVMC  isnot 
achievable  with  a  singie  layer  of 
caiTMtly  arattabie  netting,  and  that 


performance  may  be  worse  when  creep, 
loading,  and  rib  layover  come  into 
effect.  EPA  disagrees.  The  Agency  has 
data  (Liner  and  Leak  Detection  Rule 
Background  Document.  1967)  showing 
transmissivities  of  single  layen  of 
synthetic  drainage  materials  produced 
by  four  major  manufacturers  under  the 
conditions  of  ASTM  Test  Method  D 
4716-87  (that  is,  a  pressure  of  100 
kilopascals  (kPa)  and  a  hydraulic 
gradient  between  0.1  and  0.25).  At  the 
time  of  the  proposal,  these 
transmissivities  ranged  from 
approximately  2xl0'*mVsec  to  4X10"* 
mVsec.  Improvements  in  geonets  since 
then  have  resulted  in  typical 
transmissivities  of  2 X 10"*  to  4 X  10"» 
mVsec  using  the  same  ASTM  test 
method.  The  Agency  maintains  that  the 
conditions  at  which  ASTM  D  4716-87  is 
conducted  are  representative  of  the 
pressures  and  hydraulic  gradients  in 
many  land  disposal  units,  and  as  a 
result,  a  transmissivity  value  of  5X10"* 
mVsec  can  be  obtained  with  typical 
commercially  available  synthetic 
drainage  materials.  However,  the 
Agency  recognizes  that  die  requirements 
for  synthetic  drainage  materials  should 
be  consistent  with  the  requirements  for 
granular  drainage  systems  in  leak 
detection  systems.  Thus,  the  Agency  has 
revised  the  transmissivity  requirements 
in  today's  rule  (SS  264.221(c)(2)(ii), 
264.251(c)(3)(ii),  284.301(c)(3)(ii). 
265.221(a).  285.254(a),  and  265.301(a))  to 
require  that  synthetic  drainage  materials 
achieve  equivalent  flow  rates  to 
drainage  layers  utilizing  granular 
materials. 

Other  performance  requirements. 
Today's  final  nde  also  includes  several 
general  performance  standard 
requirements  for  leak  detection  systems 
that  are  simply  restatements  of  what  is 
already  required  in  existing  regulations 
for  leachate  collection  and  removal 
systems  at  surface  impoundments, 
waste  piles,  and  landfills  subject  to 
today's  final  rule.  Under  today's  rule, 
leak  detection  systems  for  affected  units 
must  be  constructed  of  materials  that 
are  chemically  resistant  to  wastes  and 
leachate  in  the  unit  and  be  of  sufficient 
strength  to  resist  pressure  gradients 
generated  within  the  unit 
(SS  264.221(c)(2)(ui),  284.251(c)(3)(iii), 
264.301(c)(3)(iii),  2e5.221(a),  265.2S4(a). 
and  265.301(a)).  These  requirements  are 
designed  to  ensure  that  leak  detection 
systems  are  not  damaged  bom  chemical 
and  physical  stresses  associated  with 
the  unit.  Also,  these  requirements  are 
simply  an  extension  of  the  performance 
standards  for  liners. 

Leak  detection  systems  for  uidta 
regulated  under  today's  rale  must  also 


be  designed  and  operated  to  minimize 
clogging  during  the  active  life  and  post- 
closure  period  (SS  2B4.221(cM2)(iv). 
264.251(c)(3)(iv),  284.301(cM3Miv), 
265.221(a).  2B5.254(a).  and  26S.301(a)). 
This  requirement  is  to  ensure  that 
drainage  in  leak  detection  systems  is  not 
impedeid  over  time.  EPA  is  concerned 
about  die  potential  for  drainage  layers 
to  become  clogged  as  a  result  of  ' 
physical,  chemical,  or  biological 
mechanisms.  EPA  data  indicate  that  the 
potential  for  clogging  increases  as  the 
hydraulic  conductivity  of  drainage 
material  decreases.  Examples  of 
techniques  to  minimize  clogging  include: 
Using  properly  ^ded  granular  filter 
materials,  filter  fabrics  (geotextiles).  or 
other  filter  materials  to  reduce  fines; 
using  pooriy  graded  (i.e.,  uniform) 
granular  drainage  material;  increasing 
collection  pipe  slot  numbers  or  size: 
reducing  liquid  residence  time  by 
increasing  slope,  decreasing  pipe 
spacing,  or  increasing  the  size  of 
granular  drainage  material:  and  cleaning 
collection  system  pipes  and  drainage 
media  using  hydraulic  jetting,  steam,  or 
acidic  solutions. 

In  addition,  today's  rule  requires  that 
leachate  collection  and  removal  systems 
immediately  above  the  top  liner  (for 
landfill  and  waste  pile  units)  be  capable 
of  enstiring  that  the  leachate  depth  over 
the  top  liner  does  not  exceed  1  foot  (30 
cm)  as  proposed  in  the  March  28, 1988 
proposed  rule.  EPA  received  no 
comments  on  these  requirements  and  is 
therefore  finalizing  them  as  proposed. 

EPA  is  today  also  promulgating 
several  requirements  for  sumps  that  are 
part  of  a  leak  detection  system.  Owners 
or  operators  of  new  and  replacement 
landfills,  surface  impoundments,  waste 
piles,  and  lateral  expansions  of  such 
units  must  use  sumps  of  sufficient  size  to 
collect  and  remove  liquids  efficiently 
and  prevent  these  liquids  from 
accumulating  on  the  drainage  layer.  In 
addition,  the  design  of  the  sump  and 
removal  system  must  provide  a  method 
for  measuring  and  recording  the  volume 
of  liquids  present  in  the  sump  and  of 
liquids  removed.  EPA  received  no 
comments  on  these  requirements  and  is 
therefore  finalizing  them  as  proposed 
(SI  264.221(c)(2)(v),  264.251(cH3Mv). 
264.301(c)(3Kv).  265.221(a).  265.254(a). 
and  265.301(a)). 

EPA  is  today  i»omulgating  a 
requirement  for  owner*  or  operators  of 
units  affected  by  today's  rule  to  collect 
and  remove  pumpaUe  liquids  in  leak 
detection  sumps  to  minimize  the  head 
on  the  bottom  liner  (SS  264.221(c)(3). 
264.251(cX4).  264.301(cX4).  266.221(a), 
285.254(a).  and  2e6.301(a))-  The  Agency 
had  proposed,  in  the  May  29, 1987 
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Fedaral  Bmistar.  that  die  head  in  the 
sump  for  tin  leak  detection  sump  be 
minimized:  in  the  preamble,  the  Agmcy 
suggested  that  the  average  Uqnid  levels 
in  the  sump  riiould  be  below  12  inches. 
One  commenter  on  the  proposed  rule 
stated  that  the  12-incfa  maximum  was 
unachievable  in  many  instances 
because  of  the  sise  and  geometry  of 
most  sumps  and  the  pumps  used  to 
empty  them.  The  commenter  also 
mentioned  that  automated  level  control 
systems  and  minimum  submergence 
requirements  make  the  12-inch 
maximum  level  an  impossible 
performance  standard  EPA  agrees  that 
the  geometry  of  sumps  may  vary  and 
that  minimum  pumping  levels  may  be 
greater  than  1  foot  Thus,  the  Agency  is 
not  setting  a  maximum  level  of  liquids  in 
the  sump,  but  specifying  only  that  the 
head  on  the  bottom  liner  must  be 
minimized  by  requiring  owners  and 
operators  to  rranove  pumpable  liquids 
from  the  sump.  '^Pumpable  Uquids" 
means  any  amount  of  liquids  that  can  be 
reasonably  pumped  out  of  the  sump, 
based  on  sump  dimensions,  pump 
operating  levels  for  automated  pump 
systems,  and  the  goals  of  minimizing 
head  in  the  sump  and  backup  of  Uqoids 
(from  the  sump  a(id  drainage  tile  or 
pipes]  into  the  drainage  layer^ 

Today's  rule  also  modifies  the 
definition  of  the  term  "sump"  in  (  2flaiO 
to  redefine  siunps  used  as  part  of  leak 
detection  systems  for  waste  piles. 
surface  impoundments,  and  Landfills. 
The  purpose  of  this  modification  is  to 
make  clear  that  die  regulations  for 
hazardous  waste  tanks  that  are 
otherwise  appUcable  to  certain  sumps 
do  not  apply  to  those  sumps  used  at 
land  disposal  units  that  fuiiction  as  part 
of  the  leak  detection  system.  These 
sumps  serve  fundamentally  different 
purposes  than  many  other  types  of 
sumps.  Sumps  used  at  land  disposal 
units  are  usually  surrounded  by  one  or 
more  liners;  therefore,  many 
requirements,  especially  secondary 
containment  are  not  practicable  for 
these  units.  The  Agency  maintains  that 
subjecting  these  units  to  the 
requirements  for  hazardous  waste  tanks 
will  not  provide  a  substantial 
environmental  benefit  and  has  therefore 
modified  the  definition  of  the  term  sump 
to  redefine  sunqw  used  as  part  of 
leachate  collection  and  removal  or  leak 
detection  systems  for  surface 
impoundments,  waste  piles,  and 
landfills. 

Finally,  today's  rule  indiides  a 
requirement  applicaUe  oaly  to  thoae 
leak  deteotion  systems  installed  at  new, 
replacement  or  lateral  aKpansiena  irf 
landMs,  Mirfaoe  iiqpoundineota,  «iid 


waste  piles  that  are  not  located  above 
the  seasonal  high  water  table.  EPA 
received  no  comments  on  this 
requirement  and  is  finalizing  it  as 
proposed.  The  Agency  is  therefore 
requiring  in  today's  rule  that  owners  or 
operators  of  leak  detection  systems  not 
located  completely  above  the  seasonal 
high  water  table  demonstrate  that  the 
operation  of  the  leak  detection  system 
will  not  be  adversely  affected  by  the 
presence  of  ground  water 
({  S  2e4.221(c)(4).  264.251(c)(S). 
264J01(c)(5),  2e5.221(a),  265.254(a).  and 
26S.3(n(a)). 

3.  Alternative  Systems 

Alteraative  designs.  The  existing  rules 
(SI  284.221(d).  264.251(b).  264.301(d), 
265.221(c).  and  285.301(c))  already 
provide  for  alternative  designs  to  the 
liners  and  leachate  collection  and 
removal  systems  if  an  owner  or  operator 
can  demonstrate  that  an  cdtemative 
design  will  prevent  the  migration  of  any 
hazardous  constituent  into  the  ground 
water  or  surface  water  at  least  as 
effectively  as  the  requirements  in 
SS  264.221(c).  284.251(a),  end  2e4.301(c), 
as  appropriate.  Today's  rule  adds 
fiS  264J221(d),  2e4.251(d),  264.301(d). 
265.221(a),  265.254(8),  261J01(a)  to  allow 
alternative  designs  for  leak  detection 
systems  thcrt  are  capable  of  detecting 
leaks  of  hazardous  constituents  at  least 
as  effectively  as  the  new  leak  detection 
system  requirements  in  i|  a84.221(c)(2), 
264.2Sl(c)(3),  284.301(c)(3),  285.221(a), 
265^254(8),  and  285.301(a).  EPA  feels  that 
variance  procedures  allow  owners  or 
operators  flexibility  in  designing  their 
leak  detection  systems  witbDut 
discouraging  the  use  of  new  leak 
detection  systems. 

In  order  to  be  granted  a  variance  fit>m 
the  leak  detection  requirements  of 
today's  final  rule,  an  o%vner  or  operator 
must  demonstrate  to  the  Regional 
Administrator  that  the  proposed  design 
detects  leaks  through  the  top  liner  at 
least  as  effectively  as  a  leak  detection 
system  designed  to  meet  today's 
minimum  design  standards.  In  deciding 
whether  to  allow  a  variance  for  an 
alternative  leak  detection  system  or 
tedinokigy,  the  Regional  Admkiisti-ator 
will  consider  (1)  "The  ability  of  the 
proposed  system  or  technology  to 
operate  as  effectively  through  the  active 
life  and  post-dosure  period  of  the  unit 
as  a  unit  designed  using  the  raioimum 
design  spadfioations:  (2)  the  nature  and 
quantity  of  die  wastes  to  be  managed  in 
tiie  umt  and  (8)  the  ability  of  the  ^stera 
to  detect  lestlo,  and  la  oombinatioB  with 
response  actiou  to  be  takao  open 
discovery  of  iankage,  prevent  migratiOB 
ofhaaawkwmwUliwiisgntqftto  unit 
during  ifae  aottwe  iife  and  post-cioaim 


care  period.  For  example,  an  alternative 
leak  detection  system  that  did  not 
provide  information  about  leakage  until 
after  the  leakage  migrated  through  the 
bottom  Kner  would  be  deemed 
unacceptable,  because  such  a  system 
would  trigger  an  owner  or  operator 
response  after  hazardous  constituents 
migrated  into  the  environment 

Owners  or  operators  may  apply  for  a 
variance  if  they  wish  to  propose  a  leak 
detection  system  design  that  deviates 
from  today's  design  parameters.  For 
example,  if  an  owner  or  operator 
specified  that  the  drainage  layer  of  a 
surface  impoundment  would  utilize 
granular  materials  having  a  hydraulic 
conductivity  of  1  xlO~'  cm/sec  (instead 
of  the  minimum  required  value  of 
1  X10~  'cm/sec),  the  owner  or  operator 
would  have  to  describe  how  other 
components  of  the  system  (e.g..  depth  of 
impoundment  bottom  slope,  flow  path 
to  a  collection  pipe  or  sump  or  pipe 
spacing)  or  the  action  leakage  rate  or 
response  action  plan  would  detect  leaks 
at  the  earliest  practicable  time,  minimize 
head  on  the  bottom  liner,  and  prevent 
migration  of  potentially  hazardous 
constituents  out  of  the  unit  as  effectively 
as  the  design  required  in  today's  rule. 

Temporary  units.  In  the  May  29, 1987 
proposal  EPA  invited  comment  about 
whether  double  liners  and  leachate 
collection  systems  are  necessary  for  all 
waste  piles,  or  if  alternative  systems 
might  provide  adequate  environmental 
protection  at  some  units.  In  response  to 
the  Agency's  request  a  commenter 
questioned  whether  double  liner  and 
leachate  collection  systems  are 
necessary  for  short-term  waste  piles 
created  during  corrective  action.  The 
same  commenter  also  suggested  that 
EPA  should  propose  an  overall  policy  in 
its  upcoming  corrective  action  rule  as  to 
what  technological  requirements  will 
apply  to  units  used  for  corrective  action. 

The  Agency  agrees  with  these 
comments.  There  are  circumstances 
where  the  Agency  believes  it  should 
allow  temporary  units  constructed  as  a 
part  of  corrective  action  pursuant  to  a 
permit  or  300e(h)  enforcement  order,  or 
an  approved  doeure  plan,  to  be 
constructed  without  a  double  liner  and  a 
leachate  coUection  system.  Due  to  the 
limited  time  these  units  are  In  operation, 
in  concert  wtdi  alternative  design, 
location  and  operating  practice*,  theie 
are  situations  which  are  equally 
effecttve  as  doable  lined  units  in 
preventing  nrigration  of  constituents  to 
ground  water  or  surface  water.  Many 
waste  piles  fas  well  as  aome  temporaiy 
storage  surface  impeuadmenta)  may 
dras^oaMy  fsr  «m  dooWe  Hner  waiver 
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found  in  SS  264.221(d),  264.251(d), 
265.221(a),  and  265.254(a). 

These  provisions  provide  for  a  generic 
waiver  of  the  double  liner  system,  but 
do  not  specirically  address  temporary 
units.  In  response  to  the  sp'ecial  needs 
posed  by  corrective  action  and  facility 
closure  (e.g.,  rapid  cleanup  and  short- 
term  operation)  the  Agency  has 
published  a  proposed  "Subpart  S"  rule 
(55  FR  30798)  that,  among  other  things, 
speciHcally  addresses  standards  for 
temporary  units.  That  proposal  outlines 
Agency  guidance  on  what  factors  to 
consider  in  determining  what  constitutes 
a  temporary  unit. 

4.  Applicability  to  Waste  Piles 

EPA  is  requiring  that  new  and 
replacement  waste  piles,  and  lateral 
expansions  of  waste  piles,  install, 
operate,  and  maintain  double  liner  and 
leak  detection  systems  (SS  264.251  and 
265.254).  The  Agency  is  extending  the 
double  liner  and  leachate  collection  and 
removal  system  requirements  to  waste 
piles,  as  discussed  in  the  preamble  to 
the  May  29, 1987  proposal  (52  FR  20250), 
because  the  Agency  maintains,  for 
several  reasons,  that  these  units  pose 
threats  similar  to  or  greater  than 
landfills  concerning  leakage  through  the 
top  liner  and  releases  of  hazardous 
constituents.  First,  waste  piles  are  often 
exposed  to  precipitation  for  longer 
periods  of  time  than  landfills.  Many 
owners  or  operators  of  landfills  provide 
an  intermediate  cover  to  minimize 
leachate  generation;  this  practice  is  not 
as  common  for  waste  piles.  Second, 
waste  piles  have  a  higher  potential  for 
equipment-related  damage  than  do 
landfills,  because  equipment  is 
frequently  used  to  add  and  remove 
waste  horn  piles  during  these  units' 
active  lives.  This  increased  equipment 
activity  at  waste  piles  increases  the  risk 
of  damage  to  the  primary  liner  and 
merits  use  of  a  secondary  liner  for  these 
imits.  Finally,  waste  piles  typically  have 
much  longer  active  lives  than  landfills: 
Waste  piles  are  typically  used  for  20 
years  or  more,  whereas  landfill  units  are 
more  common  used  for  periods  of  6 
months  to  5  years  before  being  closed. 

Today's  rule  provides  a  waiver  from 
the  double  liner  and  leachate  collection 
and  removal  system  requirements  for 
certain  waste  piles  that  are  mononUs.  In 
the  May  29. 1987  proposal  rule,  EPA 
proposed  a  variance  for  monofills  when 

(1)  the  monofill  contains  oidy  hazardous 
wastes  from  foundry  furnace  emission 
controls  or  metal  casting  molding  sand, 

(2)  such  waste  do  not  contain 
constituents  which  would  render  the 
wastes  hazardous  for  reasons  other  than 
EP  toxicity  characteristic.  (3)  the 
monofill  has  at  least  one  Uner  for  which 


there  is  no  evidence  that  such  liner  is 
leaking,  (4)  the  monofill  is  located  more 
than  a  quarter  mile  from  an  underground 
source  o^  drinking  water,  and  (5)  the 
monofill  is  in  compliance  with  generally 
applicable  ground-water  monitoring 
requirements  for  facilities  with  permits. 
The  Agency  proposed  this  waiver  to 
codify  the  language  in  section  3004(o)(3] 
of  RCRA  and  to  be  consistent  with 
regulations  for  landHUs  and  surface 
impoundments.  Because  EPA  received 
no  comments  on  this  proposed  waiver,  it 
is  being  finalized  as  proposed  in  today's 
rule  (55  264.251(e)(1)  and  265.254(a)). 

Today's  rules  do  not  affect  the 
existing  exemption  in  S  264.250(c)  and 
now  in  S  265.254  for  certain  indoor 
waste  piles.  These  units  continue  to  be 
excluded  from  today's  double-liner  and 
leak  detection  requirements  because 
they  contain  no  free  liquids  and  are 
protected  from  precipitation  and  surface 
water  run-on  and  are  therefore  unlikely 
to  have  any  leakage. 

5.  Applicability  to  Land  Treatment  Units 

EPA  proposed  a  number  of  leak 
detection  requirements  for  land 
treatment  imits  in  the  May  29, 1987 
proposed  rule.  These  requirements 
included  (1)  a  95-percent  confidence 
level  for  detecting  hazardous 
constituents  in  the  treatment  zone.  (2) 
monitoring  conducted  above  the 
seasonal  high  water  table,  (3)  response 
action  plans,  and  (4)  inspection  of 
unsaturated  zone  monitoring  equipment. 
Today's  rule  does  not  include  adc^tional 
leak  detection  requirements  for  land 
treatment  units.  ^A  has  concluded  that 
the  current  regulatory  requirements  for 
unsaturated  zone  monitoring  at  land 
treatment  units  are  sufficient  to  ensure 
that  leakage  of  hazardous  constituents 
will  be  detected  at  the  earliest 
practicable  time.  Therefore,  EPA  finds 
that  additional  regulations  for  such  units 
are  not  needed  to  meet  the  statutory 
requirements  of  section  3004(o)(4)  of 
RCRA  for  these  units. 

In  the  preamble  to  the  1987  proposal, 
EPA  noted  that  unsaturated  zone 
monitoring  systems  serve  as  effective 
leak  detection  systems  for  land 
treatment  units.  The  Agency  received  no 
comments  challenging  this  position  or 
suggesting  more  effective  alternatives. 
The  existing  regulations,  however, 
already  require  unsaturated  zone 
monitoring — i.e..  leak  detection 
systems — at  all  land  treatment  units, 
both  new  and  existing.  Specifically. 
SS  264.278  and  265.278  contain  detailed 
technical  standards  for  soil  and  soil- 
pore  liquid  monitoring  in  the 
unsaturated  zone  below  the  land 
treatment  unit  to  ensure  detection  of  any 
hazardous  constituents  migrating  out  of 


the  treatment  zone.  Furthermore,  when 
releases  are  detected,  the  owner  or 
operator  of  a  permitted  facility  is 
required  to  modify  operating  procedures 
at  the  land  treatment  unit  to  prevent 
further  release.  EPA  has  implemented 
these  requirements  through  two 
guidance  documents:  "Permit  Guidance 
Manual  on  Hazardous  Waste  Land 
Treatment  Demonstrations"  and 
"Guidance  Manual  on  Unsaturated  Zone 
Monitoring  for  Hazardous  Waste  Land 
Treatment  Units."  After  reviewing 
public  comments  and  its  experience  in 
permitting  land  treatment  units  since  the 
proposal.  EPA  concluded  that  the 
current  regulatory  requirements,  coupled 
with  existing  guidance,  are  sufficient  to 
ensure  that  leak  detection  systems  in 
new  land  treatment  units  are  capable  of 
detecting  releases  at  the  earliest 
practicable  time. 

In  the  May,  1987  proposal.  EPA  did 
not  propose  to  change  the  basic 
regulatory  requirements  for  unsaturated 
zone  monitoring,  but  added  several  . 
relatively  minor  amendments.  For 
example,  the  proposal  would  have 
added  a  requirement  that  constituents 
migrating  out  of  the  treatment  zone  be 
detected  at  a  95%  confidence  level  and 
that  the  unsaturated  zone  monitoring 
take  place  above  the  seasonal  high 
water  table  as  well  as  below  the 
treatment  zone  (as  the  current  standards 
specify).  EPA  has  concluded  that  these 
minor  changes  are  unnecessary,  either 
to  meet  the  statutory  standard  or  to 
protect  hiunan  health  and  the 
environment  Available  guidance 
documents  already  spedfy  a  95%  level 
of  confidence  for  monitoring,  and  EPA 
and  the  States  have  successfully 
incorporated  this  standard  into  permits. 
Therefore,  it  is  unnecessary  to  impose 
this  requirement  as  a  matter  of 
regulation.  Similarly,  monitoring  below 
the  seasonal  high  water  table  is  already 
prohibited  by  the  existing  regulations, 
because  monitoring  below  (he  water 
table  would  not  qualify  as  unsatiu-ated 
zone  monitoring.  Therefore,  the 
regulatory  requirement  that  the 
monitoring  be  above  the  seasonal  high 
water  table  is  also  unnecessary. 

Today's  final  rule  also  does  not 
finalize  requirements  for  a  response 
action  plan  describing  remedial  action  if 
releases  are  detected  in  the  unsaturated 
zone.  EPA  has  concluded  that  a 
response  action  plan  for  permitted  land 
treatment  units  is  superfluous,  because 
the  ciurent  regulations  (S  284.278(g)) 
already  require  facilify  owners  or 
operators  to  take  specific  responses  in 
the  case  of  hazardous  constituents 
detected  in  the  unsaturated  zone 
monitoring  system.  EPA  also  notes  that 
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migration  found  in  fte  unsaturated  tone 
monitoring  fljratem  wmfld  constitute 
migration  bom  ttie  unit,  and  thersfora 
could  be  addressed  by  the  Agency,  if 
necessary,  under  RCRA  corrective 
action  requirements.  Ftawfiy,  EPA  notes 
that,  because  of  the  RCaiA  knd  dtspesd 
restrictionB,  most  if  not  all  hanrdous 
waste  land  treatment  «dts  in  tfie  lutura 
will  be  able  to  operate  only  ff  wastes 
placed  in  fliem  meet  applicable 
treatment  standards  before  pleoement  in 
the  unit  or  if  they  an  granted  a  no- 
migration  variance.  A  unit  granted  a  no- 
migration  variance  that  then  releases 
hazardous  constituents  from  the  unit 
would  have  to  cease  receipt  of 
prohibited  wastes  (S  268.6(f)).  In  this 
case,  a  unit  found  to  be  nleasing 
hazardous  constituents  to  the 
unsaturated  zone  would  be  required  1o 
cease  operating.  For  these  neasons,  EPA 
has  concluded  that  a  response  action 
plan  is  not  necessary  foriand  treatment 
units. 

A  December  6. 1991  decision  of  the 
United  States  Coart  of  Appeals,  District 
of  Columbia  addressed  ttie  soil-pora 
water  monitoring  requirements  for 
interim  status  land  treatment  facilities 
(Shell  Oil  Company  v.  EPA,  No.  80- 
1532).  As  of  the  date  of  tiiis  rule,  the 
Court's  mandate  was  not  yet  issued  and 
the  regulation  remaim  in  place.  The 
Agency  is  still  considering  what 
response  to  take  to  6ie  Court's  decision. 

C.  Response  to  Leaks 

1.  Action  Ledcage  Rate 

The  final  rule  requires  owners  or 
operators  to  establish  one  action 
leakage  rate  (ALR)  for  each  unit  affected 
by  today's  rule  (S§  264.222. 264.252. 
264.302. 265.222,  265.225,  and  285.302). 
The  action  leakage  rate  is  a  leakage  rate 
that  requires  implementation  of  a 
response  action  to  prevent  hazardous 
constituent  migration  out  of  the  unit 
The  Agency  has  determined,  the  public 
comments  support,  the  need  for  an  ALR 
and  response  actions  that  the  ALR 
triggers.  EPA  believes  that  the  ultimate 
goal  of  the  liner  and  leak  detection 
system  requirements  is  to  prevent  the 
release  of  hazardous  constituents  from 
the  unit,  thereby  protecting  (he  ground 
water  and  surfnce  water.  A  system  in 
place  to  detect  leaks  at  the  earliest 
practical  time  should  be  complemented 
by  early  follow-up  actions  to  effectively 
minimize  the  chance  for  sugratioa  of 
hazardous  <:onstituents  from  the  unit 
Furthermore,  it  is  often  more  effective  to 
address  leaks  within  the  liners  than  to 
later  address  ground-water 
contamination  through  corrective  action. 

Today's  final  rule  requires  owners -or 
operators  10  monitor  "die  rate  of  leakage 


into  the  leak  detection  sump  and  to 
determine  whedier  the  measured  rate  of 
leakage  over  a  specified  period  of  time 
exceeds  Ihe  action  leakage  rate  (see 
Section  IVD.  of  the  preamble  for  furiher 
discussion  of  today's  monitoring 
requirements).  If  the  owner  or  operator 
determines  that  the  measured  rate  of 
lediage  exceeds  the  ALR.  the  owner  or 
operator  must  notify  Q*A  and 
implement  procedures  contained  in  a 
response  action  plan  mat  owners  or 
operators  must  prepan  for  units 
affected  by  today's  rule. 

The  proposed  rule  allowed  ^e  owner 
or  operator  a  duiice  in  establishing  an 
action  leakage  rate.  EPA  proposed  to 
specify  an  action  leakage  rate  between 
5-20gallons/acre/day  (gpad). 
Alternatively,  the  owner  or  operator 
could  propose  a  site-specific  action 
leakage  rate  for  EPA  approval.  The 
proposed  rule  required  owners  and 
operators  to  develop  and  submit  a  plan 
for  responding  to  the  action  leakage 
rate. 

The  proposed  rule  also  required 
owners  and  operators  to  establish  a 
value  and  a  response  action  plan  for  a 
rapid  and  large  leakage  rate  (RLL).  The 
RI2.  was  defined  as  the  maximimi 
design  leakage  rate  (plus  a  safety  factor) 
that  the  teak  detection  system  can 
remove  under  gravity  flow  conditions 
(i.e..  without  the  fluid  head  on  the 
bottom  liner  exceeding  one  foot  in 
granular  leak  detection  systems  and 
without  the  fhiid  head  exceeding  the 
thickness  of  synthetic  lead  detection 
systems).  EPA  also  considered  in  the 
proposal  the  possibility  of  owners  or 
operators  developing  responses  to 
leakage  rates  between  thie  action 
leakage  rate  and  rapid  and  extremely 
large  leakage  rate  (referred  to  as  an 
intermediate  leakage  rate).  In  additioa 
the  Agency  considered  requiring  owners 
or  operators  to  develop  responses  to 
"significant  changes"  in  the  flow  rate 
(EPA  suggested  a  100  gpad  or  25-50 
percent  increase,  whichever  was  larger), 
leakage  that  exceeded  health-based 
concentrations  of  hazardous 
constituent,  and  a  leakage  rate 
exceeding~SO  gpad  for  any  one-day 
period.  In  simunary,  EPA  discussed  six 
leakage  rates  in  the  proposal  that  could 
trigger  various  response  actions  by 
owners  or  operators. 

Although  no  commenters  objected  to 
the  establishment  of  an  action  leakage 
rate,  EPA  received  many  comments  on 
the  proposed  action  leakage  rate  value. 
Several  commenters  favored  EPA 
setting  an  action  leakage  rate  within  the 
proposed  range  of  5-^  gpad.  Some 
suggested  that  EPA  should  not  finalize  a 
specific  value  within  die  proposed 


range,  bat  keep  fte  range  of  5-BO  gpad 
and  allow  the  permit  writer  to  select  a 
specific  value  witiiin  the  range  to  apply 
to  the  unit  Some  comaienters  suggested 
an  action  leakage  rate  <Tf  50  or  MO  gpad. 
Anettier  eommenter  suggested  that  EPA 
set  an  action  leakage  rate  at  75  percent 
of  the  proposed  rapid  and  extremely 
large  leakage  rate.  One  eommenter 
sta^  that  the  action  leakage  rate 
should  be  decreased  over  the  life  of  the 
unit  according  to  a  formtda,  thus 
aDewing  a  higher  action  leakage  rate 
during  initial  operation  of  the  unit  to 
account  for  presence  of  hquids  in  the 
sump  from  sources  other  than  leaks  (e.g.. 
construction  water). 

In  general,  most  commenters  stated 
that  EPA  had  Uttle  or  no  field  data  to  set 
an  action  leakage  rate  within  the 
proposed  range,  and  argued  that  the 
Agency  should  allow  site-specific  action 
leakage  rates  to  be  set  by  the  permit 
writer,  especially  to  account  for  other 
potential  sources  of  liquids  in  ^e  leak 
detection  sump  (e.g..  soil  liner 
construction  water,  precipitation  during 
constraction,  and  ground-water 
infiltration).  Although  ^e  proposed  rule 
would  allow  site-specific  variances  to 
the  proposed  action  leakage  rate, 
commenters  expressed  concern  that 
EPA  would  not  allow  many  site-specific 
action  leakage  rates.  Tliese  commenters 
claimed  diat  site-spedfic  action  leakage 
rates  based  on  the  design  and  operation 
of  the  unit  should  be  commoiL 

EPA  also  received  many  comments  on 
other  leakage  rates  that  would  require 
owners  or  operators  to  develop  response 
actions.  Commenters  opposed  using 
"significant  changes"  in  the  flow  rate  or 
health-based  concentrations  of 
hazardous  constituents  in  liquids 
entering  the  detection  sump  to  trigger  a 
response  by  the  owner  or  operator. 
Commenters  felt  that  the  proposed 
"significant  change"  concept  was 
unclear  and  difficult  to  define. 
Commenters  felt  using  leachate  quality 
analysis  at  flow  rates  below  the  rapid 
and  extremely  large  leakage  rale  to 
trigger  a  response  was  costly,  time- 
consuming,  and  provided  no  additional 
environmental  benefit.  These 
commenters  generally  felt  that  liquid 
flow  rates  into  the  detection  sump 
should  be  the  sole  trigger  of  an  owner  or 
Iterator's  response.  Many  of  these 
commenters  also  disagreed  with  the  use 
of  health-based  levels  le.g.,  maximum 
contaminant  levels)  in  the  leachate  to 
trigger  a  response.  They  argued  that 
EPA's  assumptions  in  proposing  such 
levels  were  overly  conservative  and 
unrealistic  because  such  liquid  was  still 
contained  in  (he  leak  detection  system 
and  migration  to  the  environment  was 
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controlled  by  the  bottom-liner  and 
drainage  system. 

Many  commenters  maintained  that 
EPA  was  proposing  too  many  leakage 
rates  without  a  clear  distinction 
between  them  as  to  the  differences  in 
response  associated  with  the  leakage. 
These  conmienters  claimed  that  some  of 
the  responses  actions  discussed  by  EPA 
in  the  preamble  seemed  to  be  redundant 
for  different  leakage  rates,  and  that 
EPA's  requirements  were  confusing, 
burdensome,  and  provided  no  additional 
beneRt.  As  an  example,  the  commenters 
cited  that  flow  rates  above  the  proposed 
action  leakage  rate  (5-20  gpad]  would 
trigger  many  of  the  same  responses  that 
exceedance  of  other  leakage  rates,  such 
as  the  rapid  and  extremely  large  leakage 
rate  (an  example  in  the  preamble 
showed  a  RLL  of  3000  gpad]  or 
significant  change  in  leakage  rate, 
would  mandate.  Some  of  these 
commenters  stated  that  leakage  rates 
less  than  the  rapid  and  extremely  large 
rate  did  not  necessarily  indicate  a 
failure  of  the  top  liner,  and  that  leakage 
would  still  be  contained  within  the  unit 
by  the  bottom  liner.  Therefore,  they  felt 
that  the  Agency  should  not  stipulate 
excessive  and  redundant  responses  on 
the  part  of  owners  or  operators  for 
leakage  rates  that  do  not  pose 
environmental  concerns. 

EPA  requested  and  received  field  data 
on  actual  leakage  rates  from 
commenters  on  the  proposed  rule,  and 
obtained  additional  data  from  more 
recent  studies  of  leakage  rates  through 
top  liners  at  land  disposal  units. 
However,  these  data  are  limited  and 
furthermore,  indicate  that  a  portion  of 
units  (>25%)  with  CQA  could  exceed  20 
gpad,  the  highest  end  of  the  proposed 
range  for  action  leakage  rates. 
Therefore,  the  Agency  agrees  with 
commenters  that  existing  field  data  do 
not  support  establishment  of  an  action 
leakage  rate  within  the  proposed  range 
of  5-20  gpad  for  all  imits. 

In  response  to  EPA's  request  for 
comments  on  the  appropriateness  of  the 
proposed  range  for  surface 
impoundments,  commenters  argued  that 
it  was  inappropriate  for  the  Agency  to 
set  the  same  action  leakage  rate  for 
landfills  and  surface  impoundments  and 
that  the  Agency  should  take  into 
account  the  type,  size,  and  operation  of 
the  unit  when  establishing  an  action 
leakage  rate.  EPA  agrees  with  the 
conunenters  that  the  size,  type,  and 
operation  of  the  unit  should  be 
accounted  for  in  establishing  a  leakage 
rate  that  will  trigger  a  response  by  the 
owner  or  operator,  and  that  a  standard 
leakage  rate  value  for  all  units  is  not 
appropriate  at  this  time. 


In  addition,  EPA  acknowledges 
commenters'  concerns  about  the 
proposed  number  of  leakage  rates 
triggering  a  response  by  the  owner  or 
operator,  and  the  lack  of  distinction 
among  them  for  purposes  of 
implementation.  To  simplify  the  final 
rule,  EPA  has  chosen  to  establish  one 
leakage  rate  that  will  trigger  a  response 
by  the  owner  or  operator,  account  for 
the  site-speciflc  design  of  the  unit,  and 
indicate  significant  evidence  that  there 
is  problematic  leakage  through  the  top 
liner  that  mandates  a  response.  EPA  is 
requiring  owners  or  operators  to 
propose  an  action  leakage  rate  for  each 
unit  subject  to  today's  rule  based  on  an 
approach  that  is  similar  to  the  proposed 
definition  of  the  rapid  and  extremely 
large  leakage  rate.  That  is,  owners  or 
operators  must  calculate  an  action 
leakage  rate  based  on  the  maximum 
design  leakage  rate  that  the  leak 
detection  system  can  remove  without 
the  fluid  head  on  the  bottom  liner 
exceeding  one  foot.  This  leakage  rate 
must  account  for  an  adequate  margin  of 
safety  for  uncertainties  in  design, 
construction,  and  operation  of  the  leak 
detection  system.  Ilie  action  leakage 
rate  must  not  be  greater  than  the  flow 
capacity  of  the  drainage  layer  in  order 
to  assure  detection  of  leaks  (e.g.,  if  the 
ALR  is  500  gpad  and  the  flow  capacity  is 
400  gpad  then  the  ALR  would  never  be 
exceeded  no  matter  how  large  the  leak). 
The  action  leakage  rate  should  always 
be  less  than  or  equal  to  the  pumping 
capacity  of  the  leak  detection  sump 
since  the  pumping  capacity  is  required 
to  be  greater  than  the  maximum  leak 
detection  system  flow  rate  under  which 
gravity  flow  conditions  prevail  (i.e.,  to 
prevent  liquids  from  backing  up  into  the 
drainage  layer).  If  the  owner  or  operator 
determines  that  the  action  leakage  rate 
is  exceeded,  the  owner  or  operator  must 
implement  the  procedures  contained  in 
the  response  action  plan. 

EPA  believes  that  flow  rates  in  excess 
of  the  action  leakage  rate  indicate  a 
major  localized  or  general  failure  of  the 
top  liner,  thus  increasing  the  potential 
for  a  buildup  of  head  on  the  bottom  liner 
and  increasing  the  potential  for 
migration  of  hazardous  constituents  into 
the  bottom  liner.  For  this  reason,  it  is 
necessary  to  maintain  leak  detection 
flow  rates  below  the  action  leakage  rate 
and  for  the  owner  or  operator  to  take 
response  actions  for  leaks  greater  than 
the  action  leakage  rate. 

Under  today's  rule,  as  in  the  May  29, 
1967  proposal,  the  owner  or  operator 
must  propose  an  action  leakage  rate 
based  on  calculations  of  the  maximum 
flow  capacity  of  the  leak  detection 
system  design  so  as  not  to  exceed  one 


foot  head  on  the  bottom  liner  (called 
rapid  and  extremely  large  leak  in  the 
proposal).  The  proposal  background 
document  "Liner  and  Leak  Detection 
Rule  Background  Document".  (EPA/530- 
SW-87-015,  May  1987)  presented  a 
number  of  mathematical  models  for 
making  such  a  determination.  All  of 
these  models  are  based  on  Darcy's  Law 
for  non-turbulent  flow  through  saturated 
media.  Of  these  models,  the  Agency 
finds  that  the  following  formula  for  flow 
originating  through  a  hole  in  the  liner  is 
the  most  likely  leak  scenario  for  a 
geomembrane  linen 

Q=k.h.tana.B 

where 

Q=flow  rate  in  the  leak  detection  system 

(drainage  layer), 
h=head  on  the  bottom  liner, 
k= hydraulic  conductivity  of  the  drainage 

medium, 
a = slope  of  the  leak  detection  system, 
B= width  of  the  flow  in  the  leak  detection 

system,  perpendicular  to  the  flow. 

Using  this  formula,  the  Agency 
calculated  the  maximiun  flow  rates 
using  the  minimum  speciHcations  in 
today's  rule:  1%  slope,  and  1X10~*  cm/ 
sec  hydraulic  conductivity  for  surface 
impoundments  and  1X10~' cm/sec 
hydraulic  conductivity  for  landfills  and 
waste  piles.  Assuming  that  the  head  is  1 
foot  and  the  width  of  flow  (B)  is  100  feet, 
the  results  show  maximum  flow  rates  of 
2,100  gpad  for  surface  impoundments 
and  210  gpad  for  landfills  and  waste 
piles.  Using  a  safety  factor  of  two,  as 
suggested  in  the  proposed  rule 
preamble,  yields  about  1,000  gpad  for 
surface  impoundments  and  100  gpad  for 
landfills  and  waste  piles  as  the  Agency 
recommended  action  leakage  rates. 
Because  this  calculation  used  the 
minimum  technical  requirements  and 
other  design  assumptions  to  maximize 
potential  head  on  the  bottom  liner,  the 
Agency  believes  that  the  units  meeting 
the  minimum  technical  requirements 
would  not  require  action  leakage  rates 
below  100  gpad  for  landfills  and  waste 
piles  and  1000  gpad  for  surface 
impoundments.  The  final  background 
document  on  action  leakage  rates 
("Action  Leakage  Rates  for  Leak 
Detection  Systems,"  January  1992) 
provides  further  discussion  and 
background  on  these  recommended 
action  leakage  rates.  As  discussed 
earlier  in  the  preamble,  this  document  is 
available  from  the  docket  for  this  rule  or 
from  NTIS.  U.S.  Department  of 
Commerce. 

While  EPA  recommends  the  above 
action  leakage  rates  for  the  minimum 
design  specifications,  the  Agency 
recognizes  that  a  number  of  site-specific 
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factors  affect  tlie  maximum  flow 
capacity  of  a  leak  detection  system,  and 
owners  or  operators  may  want  to 
propose  alternative  action  leakage  rates. 
For  example,  the  leak  detection  system 
design  may  be  different  than  the 
minimums  specified  in  today's  rule.  As 
indicated  above  and  in  the  background 
document,  hydraulic  conductivity  is  a 
factor  that  significantly  affects  the  flow 
capacity  of  the  system.  The  Agency 
believes  that  leak  detection  systems 
with  greater  hydraulic  conductivities 
would  have  higher  action  leakage  rates. 
In  additional,  owners  or  operators  may 
have  information  to  justify  a  different 
width  of  flow  in  the  above  calculation. 
Owners  or  operators  also  may  justify  a 
higher  action  leakage  rate  by  using  a 
different  formula  or  model.  While  the 
Agency  recommends  the  use  of  the 
above  model  for  defining  the  maximum 
flow  capacity  of  the  leak  detection 
system  and  action  leakage  rate,  EPA 
recognizes  that  there  may  be  alternative 
models  available  now  or  in  the  future 
that  may  more  accurately  predict  system 
flow  capacity  to  justify  higher  action 
leakage  rates.  Therefore,  owners  or 
operators  may  propose  to  use  an 
alternative  model  that  they  believe  more 
accurately  predicts  the  maximum  flow 
capacity  of  the  leak  detection  system. 
Further,  owners  or  operators  may  want 
to  do  a  flow  (pump)  test  on  the  leak 
detection  system  to  show  actual  flow 
capacity,  which  may  justify  a  higher 
action  leakage  rate.  Finally,  the  owner 
or  operator  may  have  flow  rate  data  on 
similarly  designed  units  to  use  to  justify 
a  different  level.  As  more  and  more 
units  are  built,  the  Agency  as  well  as 
owners  or  operators  will  develop  a 
better  data  base  that  may  be  used  to 
establish  appropriate  action  leakage 
rates. 

For  facilities  seeking  a  permit,  the 
action  leakage  rate  will  be  set  after  the 
Regional  Administrator  reviews  the  rate 
proposed  by  the  owner  or  operator  in 
either  the  facility's  part  B  permit 
application  or  permit  modiflcation.  for 
interim  status  facilities,  the  owner  or 
operator  must  submit  a  proposed  action 
leakage  rate  for  the  affected  imit  to  the 
Regional  Administrator  60  days  prior  to 
the  receipt  of  waste  in  the  unit.  'The 
Regional  Administrator  will  either 
approve,  modify,  or  deny  the  proposed 
leakage  rate.  The  Regional 
Administrator  may  extend  the  review 
period  to  evaluate  the  owner  or 
operator's  proposed  action  leakage  rate 
for  up  to  30  more  days.  If  none  of  these 
actions  occur  within  60  days  (or  if  the 
review  period  is  extended,  within  90 
iays).  the  proposed  rate  can  be 
considered  approved. 


Owners  and  operators  of  units 
affected  by  today's  rule  must  monitor 
the  leak  detection  sump  and  use  the 
monitoring  information  to  determine  if 
the  action  leakage  rate  has  been 
exceeded.  The  final  rule  sets  forth  the 
procedures  owners  or  operators  must 
use  in  determining  whether  the  action 
leakage  rate  has  been  exceeded 
9  S  264.222(b).  264.252(b],  264.302(b). 
265.222(c),  265.255(c),  and  265.302(c)).  To 
calculate  the  flow  rate  into  the  leak 
detection  sump,  owners,  or  operators 
must  convert  flow  rate  data  into  an 
average  daily  flow  rate  per  acre  (i.e., 
gpad)  for  each  leak  detection  sump.  This 
calculation  must  be  performed  weekly 
during  the  active  life  and  closure  period 
of  the  unit  unless  the  Regional 
Administrator  approves  otherwise. 
Upon  closure  (installation  of  the  final 
cover  for  the  unit),  owners  or  operators 
will  monitor  the  leak  detection  sump 
monthly,  or  in  some  cases  quarterly  or 
semi-annually  (see  Section  IV.D.  for 
further  discussion).  While  on  a  monthly 
monitoring  schedule,  owners  or 
operators  will  have  to  convert  the 
monitoring  data  to  an  average  daily  flow 
rate  to  determine  if  the  action  leakage 
rate  has  been  exceeded.  If  an  owner  or 
operator  is  monitoring  quarterly  or  semi- 
annually no  calculations  are  needed 
unless  liquids  are  detected  in  the  sump 
above  the  pump  operating  level,  in 
which  case  the  owner  or  operator  must 
resume  monitoring  the  sump  on  a 
monthly  basis.  Such  an  owner  or 
operator  would  then  have  to  convert 
monitoring  data  to  an  average  daily  flow 
rate  per  acre  for  the  purpose  of 
determining  if  the  action  leakage  rate 
has  been  exceeded. 

2.  Response  Action  Plan 

The  flnal  rule  requires  owners  or 
operators  of  affected  units  to  develop  a 
response  action  plan  for  leaks  exceeding 
the  action  leakage  rate  SS  264.223. 
264.253,  264.304,  265.223,  265.259,  and 
265.303).  The  response  action  plan  is  a 
site-speciflc  plan  that  the  owner  or 
operator  develops  to  address  leakage 
through  the  top  liner  to  assure  that  it 
does  not  migrate  out  of  the  unit.  It  is 
based  on  an  assessment  of  the 
capability  of  the  total  design, 
construction,  and  operation  of  the  unit 
rather  than  of  individual  components  of 
the  unit. 

Hie  majority  of  commenters  on  the 
proposed  response  action  plan 
requirements  stated  that  there  were  too 
many  potential  triggers  (i.e.,leakage 
rates)  that  the  response  action  plan  must 
potentially  address  in  the  proposed  rule. 
These  commenters  argued  that  these 
trigger  levels  lacked  distinction  as  to  the 
responses  they  would  necessitate.  Other 


commenters  felt  that  the  response  action 
plan  requirements  were  confusing  and 
inconsistent  in  certain  cases.  The 
commenters  noted  that  many  of  the 
response  actions  for  leaks  above  the 
proposed  rapid  and  extremely  large 
leakage  rate  were  similar  to  actions  for 
leaks  above  the  proposed  action  leakage 
rate.  In  response  to  these  comments, 
EPA  has  simplified  and  clarified  the 
response  action  requirements  in  today's 
final  rule. 

The  flnal  rule  specifies  minimum 
response  actions  that  the  owner  or 
operator  must  take  when  the  owner  or 
operator  determines  that  the  action 
leakage  rate  has  been  exceeded.  The 
minimum  response  actions  are  included 
in  the  response  action  plan  that  the 
owner  or  operator  must  prepare. 
Although  minimum  response  actions  are 
required  to  be  in  the  response  action 
plan,  the  content  of  a  response  action 
plan  is  determined  by  site-speciflc 
factors.  The  minimum  responses 
required  under  today's  rule  are  typical 
of  response  action  plans  EPA  has 
identified  at  operating  facilities  and 
incorporate  comments  EPA  received  on 
the  proposed  response  action  plan 
requirements.  Although  today's  rule  only 
requires  the  owner  or  operator  to  initiate 
response  actions  upon  exceedance  of 
the  action  leakage  rate,  owners  or 
operators  may  want  to  implement  some 
types  of  response  actions  for  leakage 
rates  less  than  the  action  leakage  rate, 
because  these  actions  will  lower  the 
probability  that  leakage  will  exceed  the 
action  leakage  rate  and  trigger  today's 
final  response  action  requirements. 

An  owner  or  operator's  response 
action  plan  must  include  notifying  EPA 
within  7  days  that  the  action  leakage 
rate  has  been  exceeded.  EPA  received 
no  comments  on  the  proposed 
notification  requirement  and  thus,  is 
finalizing  this  requirement.  The  Agency 
is  also  requiring  that  the  owner  or 
operator  submit  a  preliminary  written 
assessment  to  the  Regional 
Administrator  within  14  days  of  the 
determination  as  to  amount  and  source 
of  the  liquids  in  the  detection  sump, 
information  on  possible  size,  location, 
and  cause  of  the  leak,  and  any 
immediate  and  short  term  actions  the 
owner  or  operator  will  take  (e.g., 
additional  pumping  and  removal  of  the 
leadiate,  changes  in  operating  practices 
to  reduce  the  leakage).  As  stated  above, 
the  Agency  believes  that  exceedance  of 
the  action  leakage  rate  is  significant  and 
indicates  a  major  localized  or  general 
failure  of  the  top  liner,  thus  increasing 
the  potential  for  a  buildup  of  head  on 
the  bottom  liner  and  increasing  the 
potential  for  migration  of  hazardous 
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constituenta  into  the  bottom  liner  and 
out  of  the  tmit.  For  this  reason,  the 
Agency  must  be  notified  and  given  a 
preliminary  assessment  of  the  actions 
takoi  by  the  owner  or  operator. 

The  focus  of  die  response  action 
requirements  for  flow  rates  above  the 
action  leakage  rate  is  the  degree  and 
schedule  of  what  remediation,  if  any,  is 
needed  to  reduce  the  leakage  to  the 
action  leakage  rate.  The  final  rule 
requires  that  owners  or  operators 
identify  the  location,  size,  and  cause  of 
the  leakage,  and  sample  and  analyze  the 
leachate  present  in  the  detection  sump. 
EPA  believes  that  analyzing  the 
leachate  is  necessary  as  part  of 
determining  the  response  needed  to 
reduce  the  leakage  to  below  the  action 
leakage  rate.  For  example,  such 
information  may  be  useful  in  locating  a 
leak  at  sites  where  different  wastes  are 
disposed  of  in  different  cells.  The  owner 
or  operators's's  response  action  plan 
must  discuss  whether  wastes  should  be 
removed  to  locate  and  repair  the  leak, 
whether  repairs  or  controls  will  be  used 
to  minimize  the  leakage,  and  if  so, 
whether  operational  changes,  such  as 
reduction  or  cessation  of  waste  receipt, 
or  partial  or  final  closure  of  the  unit,  will 
be  implemented,  and  if  so.  what  types. 

Today's  rule  clarifies  when  the  owner 
or  operator  omst  submit  a  report 
doc^enting  the  response  actions  taken 
concerning  leakage  above  the  action 
leakage  rate.  The  Hnal  role  reqnkes  that 
the  owner  or  operator  subnyt  a  report  to 
the  Regional  Administrator  describing 
how  effective  the  response  actions  have 
been  in  reducing  the  leakage  below  the 
action  leakage  rate  and  preventing 
migration  of  hazardous  constituents  out 
of  the  tmit  within  30  days  of  exceeding 
the  actkm  leakage  rate.  The  final  rale 
also  requires  that  the  owner  or  operator 
continue  to  submit  these  reports 
monthly  as  long  as  the  action  leakage 
rate  is  exceeded. 

EPA  received  several  comments  on 
the  proposed  response  action 
submission  and  approval  process. 
Several  commenters  expressed  concern 
over  possible  delays  associated  with 
requiring  a  response  action  plan  before 
receipt  of  waste.  EPA  received 
comments  both  supporting  and  objecting 
to  submittal  of  the  response  action  plan 
as  part  of  the  permit  application 
process.  One  commenter  suggested  that 
the  response  action  plan  for  both 
leakage  rates  above  die  rapid  and 
extremely  large  leakage  rate  and 
leakage  rates  above  the  proposed  action 
leakage  rate  but  bdow  the  rapid  and 
extremely  large  leakage  rate  should  be 
submitted  a*  part  of  the  pemit 
appIkaMon.  Another  ceramenter  argoetf 


against  sebmittal  as  part  of  the  permit 
application.  The  commenter  stated  that 
the  bottom  liner  system  can  contain 
leakage  rates  in  excess  of  the  rapid  and 
extremely  large  leakage  rate  until  the 
response  action  plan  is  approved,  and 
that  such  liquid  would  not  migrate  very 
far  into  the  bottom  liner  before  the 
response  action  plan  was  approved. 

Unlike  the  proposed  rule,  the  final  rule 
requires  owners  or  operatora  to  submit 
only  one  response  action  plan  for 
leakages  exceeding  the  action  leakage 
rate.  Although  EPA  acknowledges  that 
the  bottom  liner  will  provide  initial 
containment  of  any  leakage  into  the  leak 
detection  system,  EPA  still  feels  that 
leakage  above  tfar  action  leakage  rate  is 
an  indication  of  a  significant  problem 
with  the  unit.  The  Agency  believes  that 
a  response  action  plan  is  necessary 
before  receipt  of  the  waste  into  a  unit  to 
assme  that  there  n  both  a  commitment 
and  an  instrument  in  place  to  initiate 
responses  upon  exceedance  of  the 
action  leakage  rate,  before  leaks  can 
potentially  mimte  out  of  the  unit. 

The  final  nue  requires  that  new 
hazardous  waste  management  facilities 
submit  their  response  action  plans  and 
have  them  approved  as  part  of  the 
pennit  appbeation  process.  Pennitted 
facilities  must  sabmit  the  plcm  as  part  of 
a  permit  modification  according  to  the 
procedures  in  1 270.42.  Consistent  widi 
the  minimum  technology  notification 
requirements  of  RCRA  section  3015  for 
surface  impoendments  and  lamlfills, 
owners  and  operators  of  units  at  intmim 
status  facilities  subject  to  today's  leak 
detection  system  rales  are  required  to 
submit  a  response  action  plant  in 
conjunction  with  the  proposed  actitm 
leakage  rate  60  days  pdor  to  receiving 
waste  into  the  unit. 

D.  Monitoring  and  Inspection 
Requirements 

In  today's  final  rale.  EPA  is   < 
promu^ating  several  minor  amendments 
to  monitoring^  and  inspection 
requirements  for  new  and  replacement 
landfills,  surfoce  impoundments,  and 
waste  piles,  and  lateral  exponsions  of 
these  units.  These  amendments  add 
inspection  requirements  for  leak 
detection  systems  (99  284.226,  2B4.254, 
264.303,  265.22».  265.26a  and  265.304). 
Specifically,  today's  rule  requires 
facility  owners  and  operators  to  monitor 
the  sumps  in  leak  detection  systems  for 
the  presence  of  liquids  in  the  sumps  and 
record  the  amount  of  liquid  removed 
from  the  sumps.  Under  S  9  264.222^), 
2e4.252(b),  264.30Z(b},  265.222(c]. 
285.256(c);  and  266.302(c),  ownera  or 
opereters  must  calculate  die  average 
daily  flowr  rate  in-gpad  for  each  leak 
detection  syeten  sump  on  a  weeldy- 


basis  during  the  active  life  and  monthly 
during  fte  post-closure  period,  when 
monthly  monitoring  is  required,  to 
determine  if  the  action  leakage  rate  has 
been  exceeded. 

In  the  May  29, 1987,  proposal,  EPA 
proposed  to  require  daily  monitoring  of 
the  leak  detection  system  sump  during 
the  active  life  of  the  units,  and  weekly 
monitoring  during  the  post-closure 
period.  EPA  received  several  comments   . 
on  the  issue  of  the  fiequency  of  leak 
detection  system  sump  monitoring 
requirements.  Among  those  who 
commented,  several  objected  to  the 
requirement  for  leak  detection  system 
sump  measurement  on  a  daily  basis 
during  the  active  bfe  because  (1)  not  all 
facilities  are  op«ational  on  weekends 
and  holidays.  «id  (2)  the  payment  of 
overtime  rates  to  personnel  for 
monitoring  activities  on  weekends  and 
holidays  would  be  a  significant  financial 
burden.  Other  commentere  stated  that  it 
would  be  difficult  to  monitor  many 
sumps  en  a  daily  besis,  especially  large 
sumps  or  facilities  with  small  leakage 
rates.  One  commenter  suggested 
monthly  monitoring  of  the  leak  detection 
sump.  Most  of  these  commentere 
suggested  diat  monitoring  the  sump 
wedcly  during  die  active  Hfe  was 
sufficient  to  determine  exceedance  of  an 
action  leakage  rate. 

EPA  maintains  that  precipitation  or 
other  events  may  lead  to  lai^ge  heads  on 
the  bottom  liner  over  a  period  of  a  week, 
and  that  monthly  monitoring  of  the  sump 
dtuing  the  active  life  is  insufficient  for 
observing  changes  in  liquid  levels  in  the 
sump  that  may  necessitate  action  on  the 
part  of  the  owner  or  operator.  However, 
EPA  agrees  with  commenters  that  daily 
monitoring  of  the  sumps  is  excessive 
given  that  the  Agency  has  redefined  die 
action  leakage  rate  that  triggers  a 
response  action.  Thus,  EPA  has  changed 
the  requirement  from  daily  monitoring  of 
the  leak  detection  system  sump  to 
require  weekly  monitoring  during  the 
active  life  and  closure  period.  As 
discussed  earlier,  EPA  has  also  changed 
the  requirement  from  daily  removal  of 
accumulated  liquids  in  the  sump  to  a 
requirement  to  remove  liquids  inm  the 
sump  as  necessary  to  minimize  head  on 
die  bottom  liner  ({{  a64.221(c)(3). 
264.251(c)(4),  254.301(cH4).  266.221(a). 
266.254(a).  and  2e5.S01(a)). 

Two  commentere  also  objected  to  the 
requirement  to  monitor  the  leak 
detection  system  sump  weekly  during 
pest-closure.  These  commentere  stated 
that  mcnddy  monitoring  would  be 
sufficient  because  the  elimination  of 
liquidis  firm  incident  precipitation  and 
the  reductfen  of  drainage  from  wastes 
will  residt  in  insignificant  leadiate 
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generation  in  the  years  following 
closure.  These  commenters  stated  that 
monitoring  should  be  conducted 
motithly  or  quarterly  and  more  often 
only  if  the  volumes  of  liquid  in  the  sump 
increased. 

EPA  acknowledges  that  leachate 
generation  should  decrease  in  the  years 
following  closure  of  the  unit,  due  to  the 
effectiveness  of  the  final  cover.  In 
response  to  comments  received  on  this 
issue,  EPA  is  allowing  owners  or 
operators  to  conduct  monthly 
monitoring  of  the  sump  after  the  final 
cover  is  installed  on  the  unit 
(§§  264.226(d),  264.303(c),  265.226(c],  and 
265.304(a)).  The  Agency  has  also 
decided  in  the  Hnal  rule  to  allow  owners 
or  operators  to  conduct  quarterly 
monitoring  of  the  sumps  during  post- 
closure,  if  the  liquid  levels  in  the  sump 
stay  below  the  pump  operating  level  for 
two  consecutive  months,  and/or  semi- 
annual monitoring  of  the  sumps  if  the 
liquid  level  in  the  sump  stays  below  the 
pump  operating  level  for  two 
consecutive  quarterly  inspections. 
However,  if  pumping  is  required  to 
remove  liquids  from  the  leak  detection 
sump  (i.e.,  liquids  above  the  operating 
level  of  the  sump)  at  any  time  during 
quarterly  or  semi-annual  inspections, 
owners  or  operators  must  increase  their 
monitoring  to  a  monthly  or  quarterly 
basis,  respectively.  However,  the 
Agency  acknowledges  that  in  some 
cases  the  levels  may  vary  at  facilities 
depending  oh  the  design  and  geometry 
of  the  sump  and  the  type  of  pump  used. 

The  "pump  operating  level"  is  a  level 
proposed  by  the  owner  or  operator  and 
approved  by  the  Regional  Administrator 
based  on  sump  dimensions,  pump 
activation  levels,  and  a  level  that  avoids 
backup  of  liquids  (from  the  sump  and 
drainage  tile  or  pipes)  into  the  drainage 
layer. 

Today's  rule  requires  the  owner  or 
operator  to  monitor  for  and  record  the 
presence  and  level  of  liquids  present  in 
each  leak  detection  sump,  as  well  as  the 
amount  of  liquids  removed  from  the 
sump,  to  determine  the  leakage  rate 
through  the  top  liner.  The  leachate 
volume  in  the  sump  typically  will  be 
determined  by  measuring  the  liquid 
level  in  the  sump.  The  leachate  volume 
removed  from  the  sump  can  be 
determined  by  collecting  (in  containers, 
tanks,  etc.)  and  measuring  the  quantity 
of  liquid  pumped  out  of  the  sump  or, 
alternatively,  by  installing  flow-metering 
equipment  to  record  the  volumes.  A 
third  option  is  to  install  a  device  to 
measure  inflow  into  the  sump,  for  those 
units  where  the  sump  is  located  outside 
the  unit;  this  may  be  a  weir  or  pump  at 
the  sump  inflow  pipe.  The  leakage  rate 


is  to  be  calculated  as  the  volume  of 
liquid  entering  the  sump  over  a  period  of 
time  divided  by  the  time  and  then  also 
divided  by  the  unit  area  served  by  the 
sump. 

EPA  is  today  requiring,  as  proposed, 
that  the  measured  leakage  rate  in  each 
sump  in  the  leak  detection  system  be 
used  for  determining  whether  the  action 
leakage  rate  for  the  unit  has  been 
exceeded.  EPA  received  several 
comments  on  this  requirement.  These 
commenters  maintained  that  a  variance 
from  the  action  leakage  rate  should  be 
available  when  it  can  be  demonstrated 
that  liquid  in  the  leak  detection  system 
is  from  a  source  other  than  leakage 
through  the  top  liner.  EPA  acknowledges 
that  the  actual  leakage  rate  through  the 
top  liner  may  be  different  (larger  or 
smaller)  than  the  measured  leakage  rate 
at  the  sump  depending  on:  (1)  The 
collection  efficiency  of  the  system  and 
(2)  the  presence  of  water  in  the  leak 
detection  system  from  construction, 
ground-water  infiltration,  consolidation 
of  compacted  soil  liners,  or  additional 
sources  of  liquid  other  than  leakage. 
However,  owners  and  operators  may 
consider  these  other  sources  of  liquid 
when  determining  an  action  leakage  rate 
that  is  appropriate  for  their  unit  and  in 
developing  their  response  action  plap. 

Today's  final  rule  makes  several 
technical  amendments  to  the  general 
inspection  requirements  and  operating 
record  requirements  for  units  affected 
by  today's  rule.  EPA  today  is  amending 
S  264.15  by  correcting  an  earlier 
oversight  by  adding  requirements  to 
inspect  hazardous  waste  tanks  as 
required  by  S  S  264.193  and  264.195 
(today's  amendments  also  remove  two 
erroneous  cross-references — §  §  264.194 
and  264.253— from  S  264.15).  Section 
265.15  is  being  amended  by  adding 
today's  inspection  requirements  for 
units  at  interim  status  faciUties  under 
SS  265.260,  265.278,  and  265.304.  EPA  is 
also  today  making  technical  changes  to 
the  operating  record  requirements  for 
units  affected  by  today's  rule  at 
permitted  and  interim  status  facilities  in 
SS  264.73  and  265.73.  These  sections 
have  been  modified  to  reference 
recordkeeping  requirements  for 
permitted  tank  facilities  (in  {{  264.191, 
264.193,  and  264.195)  and  interim  status 
tank  facilities  (in  SS  265.191,  265.193, 
and  265.195). 

E.  Construction  Quality  Assurance 

EPA  today  is  promulgating 
construction  quality  assurance 
requirements  (CQA)  for  all  new 
landfills,  surface  impoundments,  and 
waste  piles,  and  replacements  and 
lateral  expansions  of  such  units  to  the 
extent  they  are  affected  by  the  double- 


liner  system  and  leak  detection  system 
requirements  in  today's  rule.  Today's 
CQA  requirements  also  apply,  to  the 
extent  they  are  relevant  to  units  built 
under  variances  granted  under 
SS  264.221,  264.251.  264.301.  265.221, 
265.254.  and  265.301.  The  Agency  has 
concluded  that  CQA  is  integral  to 
ensure  the  proper  construction, 
operation,  and  design  of  double-liner 
and  leak  detection  systems  and  the 
closure  of  land  disposal  units.  The  CQA 
requirements  being  issued  incorporate 
standard  engineering  practices  and 
common  hazardous  waste  management 
industry  practices  that  have  already 
been  proven  to  ensure  that  the  design 
and  performance  standards  of  today's 
final  rule  are  met. 

EPA  is  today  promulgating  CQA 
requirements  applicable  to  foundations, 
dikes,  low-permeability  soil  hners, 
geomembranes,  leachate  collection  and 
removal  systems,  leak  detection 
systems,  and  final  covers. 

The  Agency  has  conducted  a  number 
of  studies  that  outline  the  need  for  CQA. 
In  1983,  EPA  conducted  a  study 
assessing  existing  technology  for  Uner 
installation  at  hazardous  waste  land 
disposal  facilities  ("Liner  and  Leak 
Detection  Rule  Background  Document", 
1987).  The  data  base  used  in  the  study 
consisted  of  information  from  the 
literature  supplemented  by  data 
collected  through  40  interviews  with 
technical  experts  in  industry.  State 
regulatory  agencies,  trade  and 
professional  associations,  research 
organizations,  and  waste  management 
companies.  This  study's  conclusions 
were:  (1)  Construction-related  problems 
during  hner  system  installation 
constituted  one  of  the  major  causes  of 
liner  system  failure  and  (2)  a  rigorous 
CQA  program  could  have  identified  and 
corrected  many  of  the  problems  that 
contributed  to  such  failure.  The  study 
also  concluded  that  construction 
techniques  that  were  available  at  that 
time  could  be  used  to  install 
geomembrane  and  clay  liner  systems 
that  met  the  Agency's  performance 
standards  for  liner  systems..  However, 
the  study  noted  that  a  comprehensive 
monitoring  and  audit  program  during 
construction  would  be  needed  to  attain 
the  Agency's  performance  standards  for 
liner  systems. 

In  1985,  EPA  conducted  another  study 
to  supplement  existing  information  on 
liner  performance  ("Liner  and  Leak 
Detection  Rule  Background  Document", 
1987).  Iliis  study  was  designed  to 
evaluate  the  factors  that  contributed  to 
successes  and  failures  at  27  landfills  and 
surface  impoundments  selected  for  case 
studies.  The  results  of  this  study  showed 
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that  there  were  two.  Biain  eiementa.     .  < 
related  to  successful  liner  installation. 
Tlie  &st  element  was  a  proper 
conceptual  approach  applied  to  alt 
stages  of  unit  construction,  use,  and 
closure,  including  design,  aiaterial 
selection,  contractor  selection,  liner 
system  installation,  bdlity  operation, 
and  final  cover  design  and  installatioa 
The  second  element  was  the  extensive 
use  of  formal  CQA  programs  to  ensure 
that  the  components  of  the  unit  were 
constructed  properly  in  all  stages  of  a 
unit's  construction.  The  report  stated 
that  a  CQA  program  resulted  in  a  better 
constructed  liner  system. 

EPA  data  show  the  performance  of 
double  liner  systems  and  le  achate 
collection  and  removal/leak  detection 
systems  is  greatly  enhanced  when  CQA 
procedures  are  implemented.  The 
implementation  of  CQA  procedures 
results  in  increased  leachate  collection 
efflciency  and  reduces  leakage  through 
both  synthetic  and  compacted  soil 
liners.  For  example,  information 
compiled  in  a  recent  report  ("Action 
Leakage  Rates  for  Leak  Detection 
Systems",  January,  1992)  showed  that 
from  a  ^o\ip  of  landfills  with 
geomembrane  only  top  liners,  8  of  11 
landfill  cells  showed  leakage  rates 
below  20  gpad  when  good  CQA  was 
implemented,  as  opposed  to  only  1  of  5 
landfill  cells  where  CQA  was  not 
implemented.  * 

With  the  improved,  consistent, 
performance  of  the  double  liner  and 
leachate  collection  and  removal  system 
come  significant  environmental  and 
practical  benefits.  The  resultant 
reduction  in  leakage  rates  through  the 
top  and  bottom  liners  reduces  the  threat 
of  migration  of  hazardous  constituents 
to  ground  water,  as  is  called  for  by 
section  3004(o]  of  RCRA.  The  use  of 
CQA  also  may  result  in  fewer  costly 
repairs  to  land  disposal  units  after 
waste  has  been  received,  fewer 
occasions  when  an  action  leakage  rate 
is  exceeded  and  implementation  of 
response  action  plans  is  necessary,  and 
a  diminished  long-term  need  for 
corrective  action. 

Today's  requirements  for  CQA  add  a 
framework  for  requirements  already 
established  in  the  regulations  for  CQA 
for  permitted  landfill,  surface 
impoundment,  and  waste  pile 
construction.  Current  requlations  for 
these  units  (§§  264.226.  264.254.  and 
264.303]  already  specify  that  synthetic 
and  soil  linera  be  inspected  for 
uniformity,  damage,  and  imperfections 
during  and  imme^ately  after 
installation.  The  CQA  requirements 
being  promulgated  primarily  add 
procedures  to  ensure  that  the  existing 


general  performance  standards  for  CQA 
are  met  Because  the  requirements  of 
today's  rule  also  apply  to  new  units  and 
lateral  expansions  and  replacements  of 
existing  imits  at  interim  status  faciUties, 
today's  CQA  requirements  also  apply  to 
these  units.  The  requirements  being 
promulgated  in  S  9  264.19  and  265.19  are 
in  contrast  to  those  in  the  May  29, 1987 
proposaL  which  would  have  put  in  place 
a  substantial  CQA  program.  EPA  has 
concluded  that  the  proposal  was,  in  fact 
redundant  with  existing  guidance 
manuals  and  also  unduly  prescriptive 
and  detailed  with  respect  to  methods, 
approaches,  and  documentation  to  the 
Regional  Administrator. 

The  Agency  is  today  continuing  to 
rely  on  available  Agency  guidance 
documents  (instead  of  additional 
regulations)  to  implement  the 
performance  standards  for  construction 
quality  assiu^nce  of  today's  final  rule 
because  EPA  believes  that  newer 
technologies  may  be  discour£iged  by 
detailed  regulations.  Agency  guidance 
includes  guidelines  for  selecting  specific 
test  methodologies  and  the  number  of 
tests  that  should  be  conducted  during 
installation,  both  of  which  will  vary 
significantly  for  different  types  of  units, 
construction  materials,  and  unit 
locations.  A  final  guidance  document, 
entitled  "Construction  Quality 
Assurance  for  Hazardous  Waste  Land 
Disposal  Facilities"  (EPA  530-SW-fl6- 
031,  October  1986),  includes  detailed 
guidance  on  the  components  of  the  CQA 
requirements  of  today's  final  rule. 
Additional  guidance  is  also  available  in 
the  May  24, 1985  draft  "Minimum 
Technology  Guidance  on  Double  Liner 
Systems  for  Landfills  and  Surface 
Impoundments — Design,  Construction, 
and  Operation."  Guidance  for  the 
construction  of  clay  liners  is  available  in 
the  November,  1988  document  entitled 
"Design,  Construction,  and  Evaluation  of 
Clay  Liners  for  Waste  Management 
Facilities"  (EPA  530-SW-86-C07F). 

In  today's  final  rule,  EPA  is  requiring 
a  site-specific  construction  quality 
assurance  plan  to  be  prepared  by  the 
owner  or  operator  of  new  landfills, 
surface  impoundments,  and  waste  piles, 
and  replacements  and  lateral 
expansions  of  such  units  (SS  264.19(b) 
and  Z65.19(b)).  This  requirement  is  the 
same  as  was  proposed  in  the  May  29, 
1987  proposed  rule.  EPA  has  concluded 
that  this  plan  is  needed  to  ensure  that  a 
hazardous  waste  management  unit  is 
designed,  constructed,  operated,  and 
closed  in  accordance  with  the  CQA 
program  for  the  uniL  Owners  or 
operators  are  required  to  prepare  a  CQA 
plan  before  constructing  all  new  units, 
replacement  unita.  and  lateral 


expansions  of  existing  units  at  both 
permitted  and  interim  status  facilities. 

The  AgencT-nceived  several 
comments  obiecting  to  two  requirements 
far  interim  status  facilities  to  submit 
documentation  under  the  CQA  program. 
These  commentets  objected  to  the 
proposed  requirement  that  the  owner  or 
operator  submit,  prior  to  construction,  a 
CQA  plan  describing  actions  to  be  taken 
to  implement  the  CQA  program.  The 
commenters  also  objected  to  an 
associated  requirement  to  submit,  prior 
to  placing  wastes  in  the  unit,  a  CQA 
report  documenting  compliance  with  the 
CQA  plan.  Many  of  these  commenters 
felt  that  these  approval  processes  eould 
result  in  unnecessary  delays  in 
construction  of  new  units  at  interim 
status  facilities.  EPA  agrees  with  the 
commenters  and  is  eliminating  the 
requirement  for  interim  status  facilities 
to  submit  a  CQA  plan  for  approvaL  EPA 
is  instead  requiring  that  interim  status 
facilities  prepare  a  CQA  plan  and 
maintain  it  onsite.  By  contrast 
permitted  facilities  must  submit  a  CQA 
plan  as  part  of  the  Part  B  permit 
applicatioa:  any  changes  to  an  approved 
plan  at  a  permitted  faciUty  wouU 
require  a  permit  modification.  In 
addition,  the  Agency  is  dropping  the 
requirement  for  these  interim  status 
facilities  to  submit  a  CQA  report  and 
has  replaced  this  requirement  with  one 
to  sulmdt  a  CQA  certification 
(5  2t5wig(d)).  EPA  is,  however,  reserving 
the  right  to  request  supporting 
documentation  for  the  certification.  This 
certification  will  ensure  that  CQA 
procedures  have  been  foUowed'at  the 
facility.  The  certification  must  be  signed 
by  a  registered  professional  engineer 
serving  as  a  CQA  officer,  and  must  state 
that  the  unit  has  been  constructed  in 
accordance  with  the  CQA  plan  and 
meets  the  design  specifications.  For 
units  at  permitted  facilities,  this 
certification  must  be  submitted  by  the 
owner  or  operator  to  the  Regional 
Administrator  and  either  approved  or 
have  approval  waived  by  the  Regional 
Administrator  uiyier  §  270.30{l)(2)(iil 
prior  to  the  receipt  of  waste.  For  units  at 
interim  status  facilities,  the  owner  or 
operator  must  submit  this  certification 
at  least  30  days  prior  to  the  receipt  of 
waste;  this  will  allow  the  Regional 
Administrator  time  to  review  the 
certification,  and  if  necessary,  request 
additional  information  from  the  owner 
or  operator.  The  owner  or  operatra  aiay 
receive  wastes  in  the  unit  after  30  days, 
unless  (1)  the  Regional  Administrator 
notifies  the  owner  or  operator  in  writing 
that  the  coostruction  is  unacceptable,  (2) 
the  Regional  Administrator  extends  the 
review  period  (by  a  maximum  of  30 
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days],  or  (3)  the  Regiomrl  Administrator 
requests  additional  titformetion  within 
the  30-day  period  from  sabmission  of  the 
CQA  certification.  The  certification  of 
CQA  activities  for  the  final  cover  is 
already  addressed  in  the  overall 
certification  required  for  closure 
activities  under  parts  264  and  265. 

EPA  is  also  specifically  requiring  the 
use  of  a  test  fill  for  compacted  soH  liners 
as  proposed  in  the  May  29, 1987, 
proposed  rule.  The  test  fill  is  an  area 
developed  using  the  actual  materials  of 
construction  for  the  compacted  soil 
component  of  the  bottom  composite 
liner  to  ensure  that  the  liner  is 
constructed  to  meet  design  requirements 
for  field  permeability  (55  284.19(c)(2) 
and  265.19(cK2)).  The  test  fill  will  allow 
owners  and  operators,  in  many  cases,  to 
avoid  the  costs  of  failures  of  the  foH- 
acale  unit  by  identifying  problems 
during  the  test  fill  analysis. 

EPA  received  several  comments  on 
the  requirement  for  a  test  fill.  Some 
commenters  argued  that  a  test  fill  was 
not  necessary,  claiming  that  it  is 
expensive  and  does  not  provide  any 
better  data  than  laboratory  tests.  One 
commenter  contended  that  field 
permeabihty  tests  may  be  less  precise 
than  laboratory  tests,  because  the  fieM 
testing  is  subjected  to  more  uncontrolled 
variables  (e.g.,  weather  conditions)  than 
laboratory  tests,  and  therefore  a  test  fiR 
often  cannot  be  made  to  precisely 
replicate  the  larger  unit. 

EPA  disagrees,  and  is  confident  that, 
when  functionally  equivalent  materials 
and  equipment  are  used,  a  test  fill  can 
be  constructed  to  provide  more  accurate 
indication  of  full-acale  unit  performance. 
Recent  data  compiled  from  permit 
applicants  shows  that  laboratory  gtodiet 
have  often  not  accurately  predicted  field 
permeabiMty  of  the  installed  Hner.  The 
Agency  has  found  that  constructed  sqil 
liners  will  often  test  well  in  the 
laboratory  because  specimen 
preparation  activities  (e.g..  root  removal, 
visual  selection  of  a  untform  sample, 
additional  compaction)  have  been 
conducted  on  the  laboratory  sample. 
These  preparation  activities  are  often 
not  achieved  to  the  same  degree  in  a 
large,  field-scale  operation.  EPA  has 
found  that  test  fill  testing  uing  large- 
scale  fieU  testa  (e.g..  cealed  double  ring 
infihrtnwter)  consisteatly  provide  a 
more  acasate  indicator  of  the 
performance  of  a  faB  scale  uiit  than  do 
laboratory  teats.  For  these  reaaona,  EPA 
concludes  that  the  inionnation  gained 
from  field  testing  of  test  fills  is  •  note 
reliafate  indicatar  of  actual  fMd 
conditiaas  tkui  Mwratory  testa,  and  so 
is  stipulaliiig  the  «ae  of  field  testfaag  far 
test  filb  in  today's  iwle.  Bmrewr.  to 


provide  flexibility,  today's  final  rule 
contains  a  provision  allowing  for  an 
alternative  demonstration  where 
available  data  are  sufficient  to  cieariy 
show  that  a  constructed  soil  liner  will 
meet  design  specifications  (e.g.,  test  fill 
data  from  a  soil  liner  constructed  using 
functionally  equivalent  materials  and 
methods  of  construction).  The  Agency 
believes  that  as  more  test  fills  are 
constructed,  this  variance  will  become 
more  achievable  because  more  data  will 
be  available.  For  units  at  permitted 
facilities,  this  variance  must  be  obtained 
as  part  of  the  permitting  process;  for 
interim  status  units,  this  variance  is  self- 
implementing.  EPA  is,  however, 
reserving  the  right  to  review  during 
inspections  documentation  associated 
with  variances  claimed  by  owners  or 
operators  of  units  at  interim  status 
faciKties. 

F.  Implementation  of  Permitting  and 
Interim  Status  ReqmrementM 

Today's  final  rule  amends  the  existing 
part  B  permit  application  requirements 
in  5  5  270.17.  27ai8  and  27a21  for 
surface  impoundments,  waste  piles,  and 
landfills  at  facilities  seeking  a  RCRA 
permit.  These  new  provisions  require 
owners  or  operators  of  such  units  to 
provide  information  on  how  the  liner 
and  leak  detection  system  will  be 
designed,  constructed,  operated,  and 
maintained  to  meet  the  requirements  of 
part  284.  Today's  rule  also  requires 
owners  or  cqverators  who  propose 
alternative  designs  for  double  Hner, 
leachate  collection  and  removal 
systems,  or  leak  detection  systems  to 
submit  the  appropriate  detailed  plans, 
and  engineering  and  hycfrogeologie 
reports  describ^  the  ahCTnative 
des^ns  and  operating  practices, 
including  pertinent  location  aspects.  In 
addition,  today's  rule  requires  the  owner 
or  operator  to  submit  the  proposed 
action  leakage  rate,  the  response  action 
plan  and  the  CQA  plan  for  review  in  the 
permitting  process.  SectioRs  270.17, ' 
27ai8,  and  270.21  also  require  owners  or 
operators  to  provide  a  description  of 
how  the  leak  detection  system  will  be 
inspected  to  meet  the  requirements  in 
part  264.  The  unit  design,  action  leakage 
rate,  response  action  plaa  CQA  plan. 
moiritOTing  provisions,  and  inspection 
schedule  will  become  permit  concfitions 
that  must  be  complied  with  over  the  Hfe 
of  the  permit  The  monitoring  and 
inspection  items  becone  part  of  the 
innpection  schedule  onder  f  aM.150>}. 

Currently  pnmitted  faculties  that  are 
affected  by  today's  rule  most  submit 
permit  modificattoas  to  EPA  under  Ae 
procedures  of  |  270.42.  Sioce  the  March 
28. 1986  aadMay  »^  1MT  proposals, 
EPA  has  preata^jaled  aneMniefits  to 


the  procedures  for  permit  modifications 
for  treatment,  storage,  and  disposal 
facilities  (53  FR  37912,  September  28, 
1968).  EPA  will  implement  the  new 
double-liner  and  leak  detection  system 
requirements  using  the  new  permit 
modification  procedures,  consistent  with 
EPA  policy  (53  FR  37912,  September  28. 
1988).  Therefore,  today's  rule  contains 
amendments  to  5  27a42  that  categorise 
the  amended  part  284  requirements  of 
today's  rule  as  various  classes  of  permit 
modifications. 

Today's  rule  subjects  owners  and 
operators  of  interim  status  facilities  to 
the  same  design  and  operating 
requirements  as  permitted  facilities. 
However,  procedural  requirements  for 
documentation  or  reporting  have  been 
structured  to  be  more  self-implementing 
for  interim  status  facilities  since  these 
facilities  have  not  yet  been  subjected  to 
the  site-specific  tailored  standards  of  a 
permit.  In  today's  rule,  owners  or 
operators  of  interim  status  facilities  that 
are  subject  to  today's  requirements  will 
follow  the  same  notification  and 
approval  procedures  existing  for  interim 
status  swface  impoundments  and 
landfills  subjected  to  the  minimum 
technological  requirements  in  sectioii 
3015  of  RCRA  (55  266.221(b)  and 

Existing  regulations  require  interim 
status  facilities  to  submit  a  notice  to  the 
Regional  Administrator  at  least  60  days 
prior  to  receiving  hazardous  waste  in 
units  affected  by  today's  requirements. 
In  today's  rule,  EPA  is  requiring  that 
owners  or  operators  submit  their 
proposed  action  leakage  rate  and 
response  action  plan  to  the  Regional 
Achninistrator  at  least  60  days  prior  to 
receiving  hazardous  waste  in  units 
affected  by  today's  requirements.  If  no 
objection  or  extension  of  the  review 
time  is  made  by  the  Regional 
Administrator,  the  proposed  action 
leakage  rate  and  response  action  plan 
are  effective.  In  addition,  EPA  is 
requiring  owners  or  operators  to  submit 
a  certificatiea  that  the  unit  has  been 
constructed  in  accordance  with  the  CQA 
plan  at  least  30  days  prior  to  receiving 
hazardous  waste  in  units  a^cted  by 
today's  standards.  If  no  objection  or 
extension  to  the  review  time  is  made  by 
the  Regional  Administrator  by  the  end 
of  the  30-day  period,  the  owner  or 
operator  may  receive  wastes  iii  the  unit 

Interim  status  fecilities  are  required  to 
prepare,  but  are  not  required  to  submit, 
their  design  and  operating  plans, 
monitoring  plans,  or  CQA  plans  prior  to 
receiving  wastes.  These  documents  must 
be  retained  oibsite  and  be  avaikble  for 
review  by  the  Regional  Administrator. 
EFA  is  not  requiring  submission  and 
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advance  approval  of  this  information 
because  such  activities  would  be 
inconsistent  with  the  goal  of  interim 
status  to  minimize  review  and  approval 
by  the  Regional  Administrator. 


V.  State  Authority 

A.  Applicability  of  Rule  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  under  section  3008.  3013.  and 
7003  of  RCRA.  although  authorized 
'States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are  found 
in  40  CFR  part  271. 

Prior  to  the  Hazardous  Solid  Waste 
Amendments  cf  1984  (HSWA),  a  State 
with  final  authorization  administered  its 
hazardous  waste  program  in  lieu  of 
EPA's  administering  the  Federal 
program  in  that  State.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  that  the 
State  was  authorized  to  permit.  When 
new.  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obliged  to  enact 
equivalent  authority  withhi  specified 
time  frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized 
State  until  the  State  adopted  the 
requirements  as  State  law  and  was 
authorized  for  the  requirements. 

In  contrast,  under  RCRA  section 
3006(g],  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effect  in  non- 
authorized  States.  EPA  is  directed  to 
carry  out  these  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  Rnal  authorization,  HSWA- 
based  requirements  apply  in  authorized 
States  in  the  interim. 

B.  Effect  on  State  Authorizations 

Most  of  today's  final  rule  for  liners 
and  leak  detection  systems  is  finalized 
pursuant  to  RCRA  sections  3004(o]  and 
3015  which  were  added  by  HSWA.  The 
HSWA-based  requirements  are  being 
added  to  Table  1  in  40  CFR  271.1(j]. 
which  identifies  the  Federal  program 
requirements  that  are  promulgated 
piquant  to  HSWA  and  take  effect  in  all 
States,  regardless  of  their  authorization 
status.  As  noted  above,  EPA  will 
implement  those  HSWA-based  sections 


of  today's  rule  in  authorized  States  until 
their  programs  are  modified  to  adopt 
these  rules  and  the  modification  is 
approved  by  EPA.  Because  these 
requirements  are  finalized  pursuant  to 
HSWA,  a  State  submitting  a  program 
modification  may  apply  to  receive  either 
interim  or  final  authorization  under 
RCRA  section  3006(g)(2)  or  3006(b). 
respectively,  on  the  basis  of  state 
requirements  that  are  equivalent  or 
substantially  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
program  modifications  for  either  interim 
or  final  authorization  are  described  in  40 
CFR  271.21.  The  deadline  by  which  the 
Slate?  must  modify  their  programs  to 
adopt  todays  rule  is  |uly  1. 1993.  It 
should  be  noted  that  HSWA  interim 
authorization  will  expire  on  January  1, 
1993  (see  40  CFR  271.24(c)). 

Portions  of  today's  rule  at  the  time 
they  were  proposed  on  May  29. 1987  (52 
FR  20220),  were  proposed  to  be  adopted 
pursuant  to  RCRA.  As  non-HSWA  rules, 
therefore,  they  would  not  he  effective  in 
authorized  States  until  those  States 
revised  their  programs  to  adopt 
equivalent  requirements  under  State 
law.  EPA  has  reconsidered  this  issue 
and  now  interprets  the  statute  to  allow 
more  of  the  rule,  including  the  CQA. 
with  the  exception  of  its  application  to 
final  cover  requirements,  to  be 
promulgated  pursuant  to  HSWA. 

EPA  views  today's  CQA  requirements 
to  be  vital  for  liner  and  leak  detection 
systems  to  perform  as  intended  by 
HSWA.  in  section  3004(o),  by  effectively 
preventing  the  migration  of  hazardous 
constituents  into  and  through  liners  and 
for  detecting  leaks  of  hazardous 
constituents  at  the  earliest  practicable 
time.  The  Agency  has  determined  that 
CQA  at  land  disposal  facilities  improves 
the  performance  of  liners  and  leak 
detection  systems.  Specifically,  test  fills 
have  proven  to  be  necessary  for 
ensuring  that  compacted  soil  liners 
satisfy  the  permeability  requirements 
set  by  the  statute.  The  response  action 
plans,  based  on  detected  leakage  from 
land  disposal  units  are  also  considered 
to  be  integral  parts  of  the  process 
established  by  section  3004(o)  for  early 
detection  of  liner  breakthrough  and 
prevention  of  migration  of  hazardous 
constituents  into  the  ground  and  surface 
water.  Consequently,  the  Agency  views 
the  CQA  program  and  the  response 
action  plan  (including  the  action  leakage 
rate  and  monitoring  to  determine  if  the 
fiow  rate  exceeds  the  action  leakage 
rate)  to  be  promulgated  pursuant  to 
HSWA  for  those  units  where  the  liner 
and  leak  detection  standards  are 
promulgated  pursuant  to  HSWA 

New  and  replacement  surface 
impoundments  and  landfill  units,  and 


lateral  expansions  of  such  units  at 
facilities  for  which  a  permit  application 
was  received  before  November  8. 1984, 
are  not  explicitly  addressed  by  section 
3004(o)(l)(A);  however,  these  units  are 
covered  by  existing  liner  requirements 
which  today  are  being  revised  by  the 
Agency  to  take  into  account 
improvements  in  control  technology. 
Thus  these  revisions  are  HSWA  rules 
pursuant  to  section  3004(o](l)s  Although 
section  3004(o)(l)(A)  does  not  require 
waste  piles  to  meet  the  double  liner  and 
leachate  collection  system  standards, 
existing  regulations  already  contain 
liner  standards  for  waste  piles  and. 
therefore,  pursuant  to  section  3004(o)(l). 
the  Agency  is  revising  the  existing 
waste  pile  regulations  to  take  into 
account  improvements  in  control 
technology.  As  a  result,  the  Agency  is 
also  promulgating  these  double  liner  and 
leachate  collection  system  standards  for 
waste  piles  as  HSWA  requirements  In 
addition,  the  Agency  views  the  liner 
requirements  for  new  waste  piles  as 
mandated  by  the  form  of  leak  detection 
chosen  for  these  regulations;  and 
therefore  the  liners  standards  from  this 
point  of  view  are  also  HSWA 
requirements.  Leak  detection  for 
replacement  units  and  lateral 
expansions  of  existing  units  (landfills, 
surface  impoundments,  and  waste  piles) 
at  permitted  facilities  and  at  interim 
status  waste  piles  are  also  being  issued 
as  improvements  in  control  and 
measurement  technologies  under  section 
3004(o](l]ofRCRA. 

CQA  requirements  for  final  covers  at 
both  permitted  and  interim  status 
facilities  are  promulgated  pursuant  to 
section  3004(a)  of  RCRA,  since  final 
covers  is  not  a  HSWA  requirement.  The 
CQA  requirements  for  fmal  covers, 
therefore,  will  not  be  effective  in 
authorized  states.  They  will  be 
applicable  only  in  those  states  that  do 
not  have  authorization.  In  authorized 
states,  the  CQA  requirements  for  final 
covers  at  permitted  and  interim  status 
facilities  will  not  be  effective  until  the 
state  revises  its  program  to  adopt 
equivalent  requirements  under  state  law 
and  receives  authorization  by  EPA  for 
them. 

Section  40  CFR  271.21(e)(2)  requires 
States  that  have  final  authorization  to 
modify  their  programs  to  reflect  Federal 
program  changes  and  to  submit  the 
modification  to  EPA  for  approval.  The 
deadline  by  which  the  State  must 
modify  its  program  to  adopt  this 
regulation  is  determined  by  the 
promulgation  date  in  accordance  with  40 
CFR  271.21(e).  These  deadlines  can  be 
extended  in  certain  cases  (40  CFR 
271.21(e)(3)).  Once  EPA  approves  the 
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mocfificatiea,  tlw  Slate  I 

becone  sabtMe  C  KCRA  aqnuBmente. 

AuthotkEsd  States  are  oohr  leqpiind  to 
modi^  tbdr  pragpaas  whair  BPA 
promdgatet  Federal  legulatiou  that  an 
more  striagent  or  broader  in  scope  than 
the  extetoig  Federal  reguUtions.  Foe 
those  Federal  program  dtanges  that  are 
lesa  stringent  or  reduce  the  scope  of  the 
Federal  pragraou  States  are  not  requited 
to  modify  their  programs.  This  ia  a  result 
of  section  30Q9  of  RCRA.  which  ano%ws 
States  to  impose  regulations  in  addition 
to  those  in  Ae  Federal  program.  EPA 
has  determined  that  the  liner  and  leak 
detection  systems  rule  is  more  stringent 
than  the  existing  Federal  regulations. 
Thereforei  authorized  States  are 
required  to  mo<^  their  programs  to 
adopt  regol8ti<ms  that  are  eqirivalent  or 
substantially  equivalent. 

States  with  authorized  RCRA 
prograan  may  already  have 
requirements  similv  to  those  in  today's 
rule.  Tbeae  State  regulatioBS  have  not 
been  asaessed  against  the  Federal 
regulations'bcing  fiaaliaed  tod^r  to 
deterauae  whether  they  meet  the  tests 
for  autherization.  Thus,  a  State  is  not 
authorized  to  implement  these 
requirem«its  ia  Ueu  of  EPA  aatil  the 
State  program  modification  is  approved. 
Of  course.  States  with  existing 
standards  may  continue  to  administer 
and  ei^orce  their  standards  as  a  matter 
of  State  law.  In  implemoiting  the 
Federal  program.  EPA  will  work  with 
States  under  agreements  to  minimise 
duplication  of  efibrts.  In  many  cases. 
EPA  will  be  able  to  defer  to  the  States  in 
their  efforts  to  implement  their  programs 
rather  than  take  separate  actions  under 
Federal  authority. 

States  that  snbmh  official  appHcattons 
for  Hnal  authorization  less  than  12 
months  after  the  effective  date  of  these 
regulations  are  not  required  to  include 
standards  equivalent  to  these 
regulations  in  their  application.  States 
that  strfunit  official  ^)plicati«ns  for  final 
authorization  12  months  after  the 
effective  date  of  these  regulations  must 
include  standards  equivident  to  these 
regulations  in  dteir  application.  The 
requirements  a  State  must  meet  when 
snbuiltting  its  ^al  authorization 
application  are  set  forth  in  40  CFR  271.3. 

VI.  Regulatory  Requirements 

A.  Economic  Impact  Analysis 

Executive  Order  No.  12291  requires 
that  regulatory  agencies  determine 
whether  a  new  regulation  constitutes  a 
najor  rulemaking  and  if  so,  it  requires 
that  the  agency  ceaduct  a  Regulatory 
Impact  Analysis  (R]A>.  An  RIA  consists 
of  the  qiiantifirTitiiT*i  of  the  potential 
beneflts,  costs,  and  econon^c  impacts  of 


a  major  rule.  A  major  ml*  is  defined  in 
Executive  Order  No.  12291  aa  a 
regulation  likely  to  result  in: 

-   •  An  annual  effect  on  the  economy  of  $100 
millioa  or  asn;  at 

•  A  maiacinctMseia  casts  or  prices  for 
consufflcts,  individuals.  Industries,  Federal. 
Slate,  and  local  gavenunent  agenciM,  or 
geographic  regions:  or 

•  Sipiificant  adverse  effects  on 
compelitloD.  einpioyuieut,  investment, 
productivity,  imevatioii,  or  on  te  ri>i8ty  ef 
United  Slatas  based  antecpiisas  taeoBpels 
with  foseign  based  enleiprisea  in  drinwirtB  or 
export  markets. 

EPA  estimated  the  effects  of  Ai»  nde 
to  deterrame  ffit  is  a  nafor  reguIattoR  as  . 
defmed  by  Executive  Order.  The 
Agency's  results  indicate  that  the  nde 
has  an  annual  cost  below  $100  miSion. 
Furthermore,  the  Agency  does  not 
bebeve  die  rule  wiH  signtficandy 
increase  costs  for  consumers, 
individuals,  industries.  Federal  State 
and  local  govenunent  agencies,  or 
geograjdiic  regions,  or  have  signfficant 
adverse  effects  on  competition 
employment  investment  innovation,  or 
intemationai  trade.  Therefore,  the 
Agency  determbies  that  the  ruh  is  not  a 
major  nde. 

Because  the  rule  is  not  a  major  rule, 
EPA  has  performed  an  Economic  Impact 
Analysis  fEIA],  fecushig  its  analyses  on 
the  costs  and  economic  impacts  of  the 
rule  only.  The  Agency's  cost  analysis 
indicates  the  aimual  incremental  costs 
of  the  rule  wiH  be  approximately  $23 
million  per  year  (all  costs  are  in  1090 
dollars). 

1.  Estimated  Coat  of  the  Rule 

a.  General  approach.  EPA  estimated 
incremental  costs  for  provisions  of  die 
final  rule  whidb  require  new  compliance 
activities.  The  incremental  cost  of  eedi 
prevision  was  estimated  by  computing 
the  difference  between  me  cost  of 
complying  with  the  provision  and  the 
cost  of  complying  with  current 
regulations  (the  baseline  for 
measurement).  The  baseline  created  by 
current  regulations  includes 
requiiements  imposed  on  hazardous 
waste  landffUs,  surface  impoundments, 
and  waste  piles  by  the  July  26, 1982 
permitting  requirements  for  land 
(fisposal  facilities  (47  FR  32274)  and  the 
July  15. 1985  Hazardous  Waste 
Management  System  Final  Codificatioa 
Rule  (50  FR  28702).  These  rules,  taken 
together,  create  baadine  landfills  having 
synthetic  membrane  (op  liners  over  a 
day  bottom  liner  wltii  leachate 
collectifMi  systems  between  ttie  liners 
and  on  top  of  the  membrane  User. 
Baseline  surface  impoundments  are 
Gonstnictad  similar^  but  lack  the 
leadiate  collection  system  over  the  top 


liner.  BassMwe  waate  pdes  are  i 
tobe  haiit  wKh  a  sin^  day  Kner 
beneodi  a  leachate  celacticB  syatem. 

In  pfojeefiiig  Rie  costs  of  toosys 
provisiene  EM  developed  estimates  of 
affected  puputations,  nnft  coste  of 
compliance,  and  aggregate  ceste  of 
compliance.  Estimates  of  affected 
populations  were  based  on  tiie 
permitted  land  disposal  universe  as 
reported  in  the  EPA  Hazardous  Waste 
Data  Management  System  (HWDMS) 
and  RCKIS  National  Oversi^  Date 
Base  (October,  1981).  Use  of  (be 
permitted  universe  was  based  on  the 
fact  that  by  ^favember  8, 1988,  the 
Agency  was  required  to  permit  aR  land 
disposal  fadtities  that  had  submitted 
permit  applications  by  November  8, 1984 
(HSWA  section  3005(c)(2U.  This 
mandate  has  resulted  in  the  permitting 
of  neariy  all  of  the  land  disposal 
universe.  The  data  base  does  not 
however,  identify  a  very  smaQ  future 
population  (hat  may  be  affected  by  the 
regulations  being  promulgated  today 
(i.e.,  newly-regulated  interim  status 
facilities  brought  into  the  land  disposal 
universe  via  new  rulemakings^  These 
new  interim  status  facilities,  however, 
are  expected  to  be  offset  by  facilities 
dropping  out  of  the  RCRA  Subtitle  C 
land  disposal  universe  as  a  result  of 
regatalory  piograma. 

Unit  caste  of  compliance,  baaed  on 
capital  coste  and  operating  and 
maiotenance  coete  were  dieveloped 
using  EPA's  Liner  Location  and  Cost 
Analysis  Model.  Botii  direct  and  indirect 
costs  were  iachided.  Aggregate  costs 
were  then  obtained  by  multiplying  unit 
coste  by  the  number  of  unite  in  tite 
affected  population. 

in  die  final  rule,  coste  from  die  1987 
proposal  have  been  adjusted  for 
inflation  and  are  expressed  in  terms  of 
1990  dollars.  Also,  cost  estimates  fnnn 
the  1987  proposal  have  been  adjusted  to 
account  for  differences  between  the 
proposal  and  the  final  rule.  Therefore, 
all  costs  related  to  permitted  land 
Ueatment  unite  have  been  removed. 
Costs  assodated  with  the 
implementation  of  response  action  plans 
have  been  incorporated  in  the  Hnal  rule, 
although  EPA  expects  that  few  facilities 
will  exceed  the  action  leakage  rate 
which  triggers  response  action.  In 
addition,  leak  detection  system  unit 

costs  for  surface  impnnnHmpnt*  hsiVO 

been  adjusted  upward  to  acceuat  for  the 
higher  coste  of  hi^ier^permeabifity 
(1X10~'  cm/sec)  drainage  material  (this 
cost  was  not  included  in  the  cost 
analyiii  for  the  May  29, 1907  proposed 
rule).  The  CQA  coste  developed  for  the 
1087  propeeol  have  been  incorpofated  in 
Ate  final  rate  analysis  with  a  few 
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modincations.  First,  costs  used  to 
calculate  certain  CQA  activities  for  test 
fills  were  adjusted  upward  to  reflect 
new  cost  information  (See  Section  c. 
below).  Second,  an  incremental  cost  of 
$400  per  unit  has  been  added  to  cover 
the  cost  of  a  professional  engineer 
certifying  that  each  unit  was  constructed 
according  to  the  CQA  plan.  Finally, 
CQA  costs  related  to  closure  have  been 
deleted  from  the  analysis.  EPA  believes 
owners  and  operators  are  routinely 
performing  closure  activities  when 
complying  with  existing  rules,  which 
require  certification  of  closure  by  a 
registered,  professional  engineer. 
Consequently,  we  do  not  believe  these 
CQA  requirements  represent 
incremental  costs  attributable  to  this 
rulemaking. 

EPA  used  discounted  cash  flow 
analysis  to  convert  streams  of  costs  over 
time  to  equivalent  annual  costs  over  the 
life  of  the  facility.  First,  EPA  converted 
cost  streams  to  present  valpes  as 
follows: 


n 
PV=    1 


(costs) 


i=, ,  (1+')" 


where  the  real  rate  of  return  (r)  equals  3 
percent  and  n  is  the  number  of  periods 
in  which  costs  are  incurred.  The  cash 
flows  do  not  include  inflation,  taxes,  or 
depreciation.  As  such,  the  present  value 
costs  report  the  full  pre-tax  compliance 
costs  in  real  terms  assuming  that  an 
owner  or  operator  can  access  capital  at 
a  real  interest  rate  of  3  percent. 

Second,  in  order  to  spread  the  costs 
evenly  over  the  life  of  the  facility,  EPA 
annualized  the  present  value  costs  by 
multiplying  them  by  a  capital  recovery 
factor  (CRF): 


CRF= 


r(r+l)" 
(r+l)«- 


where  OL  is  the  operating  life  of  the 
facility.  EPA  assumed  a  20-year 
operating  life  and  a  3  percent  real  rate  of 
return,  which  leads  to  a  CRF  of  0.0672. 
The  armualized  value  represents  the 
annual  revenue  required  to  cover  the 
costs  imposed  by  the  provision.  This 
value  provides  a  consistent  basis  for 
presenting  and  comparing  costs  of 
different  provisions.  However,  it 
implicitly  assumes  that  facilities  can 
predict  future  costs  and  access  capital 
at  a  steady  rate  over  the  life  of  the 
facility. 

b.  Double  liner  and  leak  detection 
system.  The  final  rule  extends  the 
requirements  for  double  liners  to  waste 
piles.  The  rule  also  requires  the  bottom 
liners  of  landfills,  surface 
impoundments,  and  waste  piles  to  be  a 
composite  liner  and  a  leak  detection 
system  to  be  installed  above  the  bottom 
composite  liner.  The  owner  or  operator 
is  also  required  to  propose  an  action 
leakage  rate  to  serve  as  a  trigger  for 
response  action  and  prepare  a  response 
action  plan  that  would  describe 
responses  to  be  initiated  by  the  owrner 
or  operator  when  leakage  through  the 
top  liner  exceeded  the  action  leakage 
rate. 

(1)  Landfill  cost  analysis.  In 
estimating  the  cost  of  complying  with 
the  composite  bottom-liner  and  leak 
detection  system  provisions,  EPA 
assumed  that  the  number  of  landfills 
would  remain  equal  to  the  current 
number  in  the  a^ected  population  and 
that  each  unit  would  have  a  20-year 
operating  life  and  a  30-year  post-closure 
care  period.  This  simplifying  assumption 
was  necessary  due  to  lack  of  data  on  the 
current  and  future  number  of  new 


landfill  units,  replacement  units,  and 
lateral  expansions.  EPA  also  assumed 
that  one  cell  would  be  opened  and 
closed  each  year  during  the  20-year 
operating  Hfe  of  a  unit.  EPA  also 
assumed  that  landfill  owners  or 
operators  currently  use  double  liners 
(but  only  a  clay  bottom  liner)  with 
leachate  collection  systems  above  and 
between  the  liners  as  required  by  the 
interim  statutory  design  requirements, 
codified  in  SI  264.301  and  265.301. 

Based  on  facilities  listed  in  the 
HWDMS  and  RCRIS  National  Oversight 
Data  Base,  the  affected  population  was 
found  to  include  74  landfill  facilities 
each  with  at  least  one  unit,  ranging  in 
size  from  500  MT/year  to  150,000  MT/ 
year.  The  affected  population  and  the 
total  incremental  costs  (above  current 
statutory  requirements)  of  the  leak 
detection  system  provisions  are  shown 
in  Table  1.  This  figure  includes  an 
annual  allowance  for  repair  costs 
similar  to  an  insurance  premium  based 
on  an  assumption  that  5  percent  of  units 
of  all  types  and  sizes  will  experience  a 
leak  at  some  time  during  their  20-year 
life  large  enough  to  require 
implementation  of  the  response  action 
plan.  We  believe  the  5  percent  rate  is  a 
reasonable  upper  limit  for  properly 
constructed  units,  based  on  an  analysis 
of  flow  rates  in  leak  detection  systems 
at  82  landfill  and  surface  impoundment 
units.  Unit  repair  costs  range  from 
$28,000  for  a  500  MT/year  landfill  to 
$6,100,000  for  a  150,000  MT/year  landfill 
(1990  dollars).  EPA  estimates  that  the 
incremental  annualized  costs  for 
landfills  required  to  comply  with  the 
liner  and  leak  detection  system 
provisions  would  be  approximately 
$4,850,000. 


Table  1. —Cost  OF  C 

k)MPLiAf4CE  With  Double  Liner  and  Leak  Detections  System  Provisions  for  Landfill  Units 

(1990  Dollars] 

Size 

Number  o<  active  units 

Incremental  annualized 

present  value  unit  cost 

($1,000) 

Incremental  annualized 

present  value  total 

cost '($1,000) 

Allowance  for  repairs— 

Annualized  present 

value  total  costs  for  all 

units'  ($1,000) 

Total  costs  per  metric 
ton  per  year  ($1,000) 

500  mt/yr 

1.000  mt/yr 

2.000  mt/yr 

6,000  mt/yr 

15.000  mt/yr 

35.000  mt/yr 

60,000  mt/yr 

100.000  mt/yr 

150,000  mt/yr __ 

28 

8 
5 
12 
13 
4 
1 
1 
2 

11.1 

14.6 

19.9 

37.2 

55.4 

98.0 

.  134.7 

194.3 

247.7 

310.5 
116.5 
99.7 
446.2 
720.8 
392.0 
134.7 
194.3 
495.3 

39.2 
.   22.4 

28.0 
168.0 
436.r 
302.4 
126.0 
207.2 
610J 

25 
17 
13 
9 
S 
S 
4 
4 
4 

Subtotal ™- 

74 

2910.1 

1940.1 

Tottl.     

4850.2 

■  Totals  may  not  compute  exactly  due  to  roundoff. 


UMI 
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(2)  Surface  Impoundment  Cost 
Analysis.  To  estimate  the  cost  of  the 
complete  bottom-liner  and  leak 
detection  system  provisions,  EPA 
assumed  that  the  number  of  surface 
impoundment  units  would  remain  equal 
to  the  current  number  in  the  affected 
population  (except  that  no  new 
impoundments  larger  than  15  acres 
would  be  constructed)  and  that  each 
unit  would  have  a  20-year  operating  life. 
EPA  also  assumed  that  double  liners 
(but  only  clay  bottom  liners)  with  a 
leachate  collection  system  in  between 
as  required  by  the  interim  statutory 


design  requirements,  codified  in 
SS  264.221  and  265.221  are  currently 
being  used.  We  assumed  that  leachate 
collection  drainage  media  having  a 
permeability  of  10"*  cm/sec  are 
currently  being  used.  Based  on  facilities 
identified  in  the  data  base,  we  estimated 
the  affected  population  to  include  329 
surface  impoundment  units  at  143 
facilities.  The  units  range  in  size  from 
0.25  acres  to  15  acres.  The  affected 
population  and  the  total  incremental 
annualized  costs  (above  current 
statutory  requirements)  of  compliance 
with  the  leak  detection  system 


provisions  are  shown  in  Table  2.  As 

with  landfills,  these  costs  include  an 
allowance  for  repair  costs  based  on  an 
assumption  that  5  percent  will  require 
repair  during  their  20-year  life.  Unit 
repair  costs  range  from  $28,000  for  a 
0.25-acre  surface  impoundment  to 
$1,680,000  for  a  15-acre  unit  (1990 
dollars).  EPA  estimates  that  the 
incremental  annualized  costs  of 
complying  with  the  composite  bottom- 
liner  and  leak  detection  system 
provisions  would  be  approximately 
$2,650,000. 


Table  2.— Cost  of  Compliance  with  Double  Liner  and  Leak  Detection  System  Provisions  for  Surface  Impoundment 

Units 

[1990  Dollars] 


Size 

Number  of  active  units  ' 

Incremental  annualized 

present  value  umt  cost 

($1,000) 

Incremental  anrtualized 

present  value  total 

cost '($1,000) 

AHowarwe  tor  repairs— 

annualized  present 

value  total  costs  for  all 

units  (SI  ,000)> 

0.25  AC 

133 

81 
44 
46 
18 

7 

4.4 

5.2 

7.2 

10.8 

22.0 

47.0 

562.8 
422.7 
314.8 
494.8 
39SJ 
329.1 

93 

0.50  AC ... 

11J 

1 .00  AC „. .; .". - 

2.00  AC „ 

113 

8.6 

5.00  AC _ 

15.00  AC X. „ 

25.2 
294 

Subtotal 

329 

^ 

2539.5 

113.3 

Total 

s 

2652.8 

'  Based  on  2.3  impoundments  per  active  facility. 
*  Totals  may  not  compujte  exactly  due  to  roundoff. 


(3)  Waste  Pile  Cost  Analysis.  EPA 
assumed  that  new,  replacement,  or 
expanded  waste  piles  would  have  to 
add  two  geomembrane  liners  with  a  leak 
detection  system  in  between.  Current 
waste  pile  regulations  require  only  a 
clay  liner  with  a  leachate  collection 
system  above.  In  estimating  the  cost  of 
compliance  with  the  double  liner  and 
leak  detection  system  provisions,  EPA 
assiimed  that  the  number  of  waste  pile 
units  would  remain  the  same  as  the 
current  number  and  that  each  unit 


would  have  an  operating  life  of  20  years. 
Based  on  facilities  identified  in  the  data 
base,  the  affected  population  was  found 
to  include  35  waste  pile  facihties  ranging 
in  size  from  250  cubic  feet  to  1,000,000 
cubic  feet. 

The  al^ected  population  and  the  total 
incremental  costs  (above  current 
statutory  requirements)  of  compliance 
with  the  double  liner  and  leak  detection 
system  provisions  are  shown  in  Table  3. 
As  with  landfills  and  surface 
impoundments,  this  figure  includes  an 


allowance  for  repair  costs  based  on  an 
assimiption  that  a  maximum  of  5  percent 
will  require  repair  during  their  life.  Unit 
repair  costs  range  from  $5,000  for  a  250- 
cubic-foot  waste  pile  to  $450,000  for  a  1 
million-cubic-foot  waste  pile  (1990 
dollars).  EPA  estimates  that  the 
incremental  annualized  costs  of 
compliance  with  the  double  liner  and 
leak  detection  system  requirements 
would  be  approximately  $428,000. 


Table  3.— Cost  of  Compliance  with  Double  Liner  and  Leak  Detection  System  Provisions  for  Surface  Waste  Pile  Units 

[1990  Dollars] 


, 

Inccwitantiil  annualized 

Incremental  anrnialized 

annualizad  praaant 

value  total  ooais  tor  a> 

unilB  (61,000)* 

Size 

Number  of  active  units  > 

present  value  unit  cost 
($1,000) 

preaant  value  total 
cost*  ($1,000) 

250  cu.  f« . 

3 

S£ 

15.5 

<0.1 

1.000  cu.  ft 

7 

5.5 

36.4 

Obt 

5.000  cu.  ft .„™ 

7 

6.5 

45.5 

OJ 

25,000  cu.  It „, ™ 

6 

6.6 

51.7 

OS 

100,000  CU.H ..... 

S 

12.9 

64.4 

IJO 

600.000  CU.  n 

3 

24.4 

734 

M 

1 ,000.000  cu.  ft 

3 

43.6 

131.4 

3.4 

Subtotal 

74 

....M...n..*....»».*».H..>...W...M».. 

420.1 

73 

ToUI» 

427.6 

■  Outdoor  (uncovared)  waste  pilea. 

*  Total  may  not  compute  exactly  due  to  roundoff  anror. 


UMI 
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c.  CQA.  The  final  rule  would  require 
the  owner/ operator  to  complete  a  CQA 
plan,  unplement  the  plan  during 
construction,  and  have  a  professional 
engineer  certify  that  construction  was 
completed  in  accordance  with  the  CQA 
plan.  As  noted  above,  costs  estimated 
for  the  1967  proposal  were  used  in  this 
analysis  except  additional  costs  were 
added  for  test  Rlls  and  certification  of  a 
professional  engineer,  and  specific  costs 
associated  with  closure  were  not 
included. 

The  proposed  role  estimated  that  test 
nil  costs  would  add  about  $10,000  (in 


1987  dollars)  to  the  cost  of  each  facility. 
EPA  has  since  determined  that  thia 
figure  is  low  and  we  have  adjusted  test 
fill  coats  upward  to  $50,000  (in  1990 
dollars]  for  all  types  of  units.  Tables  4. 5, 
and  6  depict  costs  for  implementing 
CQA  (including  teat  fills  and 
construction  certification]  for  landfills, 
surface  impoundments,  and  waste  piles, 
respectively. 

d.  Total  Incronental  Costs  of  the  Leak 
Detection  System,  CQA,  and  Double- 
Liner  Requirements.  The  total  costs  of 
the  leak  detection  system,  CQA.  and 
double  liner  provisions  are  shown  in 


Table  7  for  landfills,  surface 
impoondmenta,  and  waste  piles.  The 
total  incmnental  annualized  cost  of  the 
provisioos  wooki  be  approximately 
S7,9a&jaO0  for  the  leak  detection  s^ttem 
and  doable  hner  requirements  and 
$13,400ja00  for  CQA,  for  a  total  of 
approximately  $21,300,000.  Table  8 
comperes  the  incremental  costs  from 
this  miemriung  with  costs  from  the  July 
15, 1985  codification  rule  and  the  fuiy  26, 
1982  pcnnitbng  rule. 


Table  4.— Cost  of  Compliance  With  Constrix:tion  Quality  Assurance-^ovisions  fou  lanofux  units 

[1SS0  OoNarsl 


Saa 


SBO  mt/ff 

1.000  mf/yr.. 
2,000  mt/yr.. 
6,000  mt/yr.. 
tS.000  mt/yr  — 
35,000  mt/yr  „_ 
eo.000  mt/yr  „ 
100.000  mt/yr.. 
150,000  mt/yr  _ 

Tottf „... 


28 

a 

5 

12 

13 

4 
1 
1 
2 


74 


Incremental  annualized 

D^osont  vbIu^  uMt  cod 

($1,000) 


114.1 
114.1 
114.1 
114.1 
152.2 
154.7 
20ft» 
20819 
20ft» 


tncrementat  annualized 

cost  ■  ($1,000) 


3195.7 
813.1 
570.7 
1368.6 
1878.2 
616.8 
208.8 
208.8 
418.6 


94e&6 


Total  costs  per  metric 
ton  per  year  ($1,000) 


230 

114 

57 

t9 

8 
4 
3 
2 
1 


'  Totals  may  not  compute  exadty  Aje  to  lUunUult. 

Table  5.— Cost  of  Compliance  With  Construction  Quality  Assurance  Provisions  for  Surface  Impounomemt  Units 

[1900  DoNars] 


Ste 

Numbatol 
actiwoniis' 

annuaiBed 

.  praaantwaktt 
untcost 
(31.000) 

1—  II-  II-—  ...iiiii 
incremental 

anfiMMzed 

total  cart* 
(Si.OOOI 

a9'iAr 

9S 
36 

ia 

m 

a 

3 

23.8 
23.6 
23J 
23J» 

29.4 
43.5 

T377.7 

aso  AC 

....■      :                :                   " 

691.4 

1.00  AC ,, , 

451J 

9onAn 

.  ._ ■ 

47St.1 

Rcatei 

234^.6 

ISOOAT                                                                                   „ ,                                         . 

130.6 

'       Tnlfl 

143 

3601.6 

■  Based  on  2.3  impoundments  per  active  fadtity. 
'  Totals  may  not  compute  maCOi  due  to  roundoff. 

Table  6.— Cost  of  Compliance  Wrm  CoNSTRucnoN  Quality  Assurance  Provisions  for  Waste  Pile  Units 

[1990  DoHars] 


Number  o( 
active  units' 

annualized 

present  value 

tDialcost> 

(S1.000) 

Size 

incrameniai 

annuMzed 

pfosont  V8IU6 

(S1.000) 

280eu.fl.._ 

3 

3&6 

i.aooni  n            ,      1,    .                 

ftff 

6,000  «!u- It  .r. ,  ,1, .... 

a&5 

95,000  eu.  II         _ , 

TVS 

160.000  cu.  ft    ,, 

9M 

Se0.Q00eu.fl 

356 

1JB00.000CI1.«    

35.6 

TolN.   ,. 

36 

405.5 

'  Omdoor  (uncovered)  waste  pies. 

*ToWs  may  not  compuls  axacSy  due  to  roundoff. 


> 


ts  per  metric 
ear  (S1. 000) 
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Table  7.— Total  Cost  of  Compuance  with  Double  Uner,  Leak  Detection  System,  and  CX3A  Provisions 

[Incremental  Annualized  Present  Value  Cost  in  1990  Dotlars] 


FadTrty  type 


Landfill 

Surface  Impoundment.. 

Waste  Pile ;; 

Total 


Liner/leak 


system 
($1,000) 


4850.2 

2652.8 

427.6 

7930.6 


Construction 
quelHy 


(SI  .000) 


9486.6 

3501.6 

405.5 

13393.7 


Total  ($1,000) 


14336.8 

6154.5 

833.1 

21324.3 


'  Totals  may  not  compute  exactly  due  to  roundoff. 

Table  8.— Incremental  Costs  of  Design  Requirements 

[In  Millions  of  1990  Dollars] 


Facility  type 


Landfill -. 

Surface  Impoundment.. 
Waste  Pile 


Total.. 


1962  Rner/ 
LCS 

reQuire- 


13.8-27.0 

10.4-40.9 

0.5-0.9 


24.7-48.6 


198SDoubte- 


requve- 
,t.< 


4.5 
11.9 


16.4 


Today's  rule  < 


u 

OS 


21.3 


'  47  FR  32274. 

«  50  FR  28702. 

>  Incremental  costs  at)ove  previous  Agency  rules:  costs  adjusted  to  account  for  current  numt>er  of  units  and  1990  dollars. 

*  Incremental  costs  atx>ve  previous  Agency  rules.  Costs  do  not  consider  potential  savings  due  to  use  of  i%  versus  2%  minimum  slope. 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  (Pub.  L.  96-354)  5  U.S.C.  601  et 
seq.,  which  amends  the  Administrative 
Procedure  Act,  requires  Federal 
regulatory  agencies  to  consider  small 
entities  throughout  the  regulatory 
process.  The  purposes  of  the  RFA  are  to 
describe  the  effects  the  regulations  will 
have  on  small  entities  and  to  examine 
alternatives  that  may  reduce  these 
effects.  As  indicated  at  proposal,  EPA 
has  determined  that  today's  rule  will  not 
have  a  signiBcant  impact  on  a 
substantial  number  of  small  entities. 
EPA  conducted  an  evaluation  of  the 
impacts  of  this  rule  on  small  businesses. 
For  purposes  of  this  analysis,  EPA  used 
Small  Business  Administration  criteria 
for  identifying  small  businesses  and 
evaluated  the  impact  of  today's  rule 
using  regulation-induced  business 
closures  as  the  key  indicator  of 
regulatory  impact.  The  test  assumed  that 
any  cost  greater  than  3  percent  of  total 
assets  per  year  will  result  in  forced 
closures.  ^A  also  considered  a  second 
impact  measure  that  compares 
increased  annual  compliance  costs  to 
total  production  costs  with  5  percent  of 
the  threshold  for  significance.  Using 
these  tests,  EPA  has  determined  that  the 
regulatory  costs  of  today's  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  0MB  control 
number  ICR  No.  995.06  as  amended. 
These  requirements  are  not  effective 
until  OMB  approves  them  and  a 
technical  amendment  to  that  effect  is 
published  in  the  Federal  Register.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  995.06)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch,  EPA,  401  M 
Street,  SW.  (PM-223Y).  Washington,  DC 
20460  or  by  calling  (202)  260-2740. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  248  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
required  data,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223Y,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460:  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 


Washington.  DC  20503.  marked 
"Attention:  Jonathan  Gledhill." 

VII.  Supporting  Documents 

The  following  documents  have  been 
prepared  in  support  of  this  rulemaking 
and  placed  in  docket  number  F-92 
LLDF-FFFFF. 

V  U.S.  EPA,  "Liner  and  Leak  Detection 
Rule  Background  Document",  EPA/530-SW- 
87-015.  May,  1987. 

2.  U.S.  EPA,  "Bottom  Liner  Performance  in 
Double-Ijned  I^ndHlls  and  Surface 
Impoundments  Background  Document".  EPA/ 
530-SW-87-013,  April.  1987. 

3.  U.S.  EPA  "(Compilation  of  Current 
Practices  at  Land  Disposal  Facilities", 
January,  1992. 

4.  U.S.  EPA,  "Action  Leakage  Rate  for  I^eak 
Detection  Systems",  January,  1992. 

5.  U.S.  EPA,  "Response  to  Public  Comments 
on  Final  Double-Liner  and  Leak  Detection 
Rule".  January,  1992. 

6.  U.S.  EPA  Memorandum,  "Revisions  to 
C^ost  Analysis  for  the  Final  Rulemaking 
Entitled  Linen  and  Leak  Detection  Systems 
for  Hazardous  Waste  Land  Disposal  Units. " 
January,  1992. 

List  of  Subjects  in  40  CFR  Parts  280. 264, 
265, 270,  and  271 

Administrative  practice  and 
procedure,  ConHdential  business 
information.  Hazardous  materials 
transportation,  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Insurance,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Surety 
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bonds,  Water  poUutkui  coatrol  Water 
supply. 

Dated:  )anuary  15, 1992. 
WilUam  K.  Rully. 
AdministraCor. 

For  the  reasons  set  out  in  tf»e 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  260-HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  authority  citation  for  part  280 
continues  to  read  as  follows: 

Authority:  42  US.C.  6805, 6912(a),  6821- 
6927.  6930,  6934.  8935.  6937.  6938. 6939,  and 
6974. 

2.  Section  260.10  is  amended  by 
adding  the  definition  of  "replacement 
unit"  in  alphabetical  order,  and  revising 
the  definition  of  "sump"  to  read  as 
follows: 


§26aiO    Defkimora. 


Replacement  unit  means  a  landfill, 
surface  impoundment,  or  waste  pile  unit 
(1)  from  which,  all  or  substantially  all  of 
the  waste  is  removed,  and  (2)  that  is 
subsequently  reused  to  treat  store,  or 
dispose  of  hazardous  waste. 
"Replacement  unit"  does  not  apply  to  a 
unit  from  which  waste  is  removed 
during  closure,  if  the  subsequent  reuse 
solely  involves  the  disposal  of  waste 
from  that  unit  and  other  closing  units  or 
corrective  action  areas  at  the  facility,  in 
accordance  with  an  approved  closure 
plan  or  EPA  or  Slate  approved 
corrective  action. 


Suwp  means  any  pit  or  reservoir  that 
meets  the  definition  of  tank  and  those 
troughs/ trendies  connected  to  it  that 
serve  to  collect  hazardous  waste  for 
transport  to  hazardous  waste  storage, 
treatment,  or  disposal  facilities;  except 
that  as  used  in  the  landfill,  surface 
impoundment,  and  waste  pile  rules, 
"sump"  means  any  lined  pit  or  reservoir 
that  serves  to  collect  liquids  drained 
from  a  leachate  collection  and  removal 
system  or  leak  detection  system  for 
subsequent  removal  from  the  system. 

PART  2C4-STANDAR06  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE.  AND  DISPOSAL 
FACILITIES  I 

1.  The  authority  citation  for  part  264 
contimies  to  read  as  follows: 

Autbuity:  4Z  U.S.C.  69Q5,  6(a2(a).  6024.  ud 
0925. 


2.  Section  264.15  is  anended  by 
revising  paragraph  (b)(4)  to  read  as 
fbllowr 

S  264.15    Gensrai  bisptctlon  rsquirsmsnts. 

***** 

(b)  •  *  • 

(4)  The  frequency  of  inspection  may 
vary  for  the  items  on  die  schedule. 
However,  it  should  be  based  on  the  rate 
of  deterioration  of  the  equipment  and 
the  probability  of  an  environmental  or 
human  health  incident  if  the 
deterioration,  malfunction,  or  any 
operator  error  goes  undetected  between 
inspections.  Areas  sul^t  to  spills,  such 
as  loading  and  unloading  areas,  must  be 
inspected  daily  when  in  use.  At  a 
minimum,  the  inspection  schedule  must 
include  the  items  and  fi^quencies  called 
for  in  5  §  264.174,  264.193,  264.195, 
264.226.  264.254,  264.278,  264.303,  264.347, 
264.602,  264.1033,  264.1052,.  264.1053,  and 
264.1058,  where  applicable. 

3.  Subpart  B  is  amended  by  adding 
i  264.19  as  follows: 

§  264.19    Construction  quality  assurance 
program. 

(a)  COA  program.  (1)  A  construction 
quality  assurance  (CQA)  program  is 
required  for  all  surface  impoundment, 
waste  pile,  and  landfill  units  that  are 
required  to  comply  with  8  !  264.221  (c) 
and  (d),  264.251  (c)  and  (d),  and  264.301 
(c)  and  (d).  The  program  must  ensure 
that  the  constructed  unit  meets  or 
exceeds  all  design  criteria  and 
spedfications  in  the  permit.  The 
program  mast  be  devel(^)ed  and 
implemented  under  die  direction  of  a 
CQA  officer  who  is  a  registered 
professional  engineer. 

(2)  Tlje  CQA  program  must  address 
the  following  physical  components, 
where  applicable: 

(i)  Foundations; 

(ii)  Dikes; 

(iii)  Low-permeability  soil  linerr, 

(iv)  Geomembranes  (flexible 
membrane  liners); 

(v)  Leachate  collection  and  removal 
systems  and  leak  detection  systems;  and 

(vi)  Final  cover  systems. 

(b)  Written  CQA  plan.  The  owner  or 
operator  of  units  subiect  to  the  CQA 
program  under  paragraph  (a)  of  this 
section  must  develop  and  implement  a 
written  CQA  plan.  The  plan  must 
identify  steps  that  will  be  used  to 
monitor  and  document  the  quality  of 
materials  and  die  condition  and  manner 
of  dieir  installatian.  The  CQA  pkn  mast 
include: 

(1)  Identificatioa  of  applicable  mnts, 
and  a  desciiptioa  of  how  they  will  be 
constructed. 


[1\  Identtncation  of  key  personnel  in 
the  development  and  implementation  of 
the  CQA  plan,  and  CQA  officer 
qualifications. 

(3)  A  description  of  inspection  and 
sampling  activities  for  ail  unit 
components  identified  in  paragraph 
(a)(2)  of  this  section,  including 
observations  and  tests  that  wiil  be  used 
before,  during,  and  after  construction  to 
ensure  that  the  construction  materials 
and  the  installed  unit  components  meet 
the  design  specifications.  The 
description  must  cover:  Sampling  size 
and  locations;  frequency  of  testing;  data 
evaluation  procedures;  acceptance  and 
rejection  criteria  for  construction 
materials;  plans  for  implementing 
corrective  measures;  and  data  or  other 
information  to  be  recorded  and  retained 
in  the  operating  record  under  §  26473. 

(c)  Contents  of  program.  (1)  The  CQA 
program  must  include  observations, 
inspections,  tests,  and  measurements 
sufficient  to  ensure: 

(i)  Structural  stability  and  integrity  of 
all  components  of  the  unit  identified  in 
paragraph  (a)(2)  of  this  section; 

(ii)  Proper  construction  of  all 
components  of  the  liners,  leachate 
collection  and  removal  system,  leak 
detection  syst«n,  and  final  cover 
system,  according  to  permit 
specifications  and  good  engineering 
practices,  and  proper  installation  of  all 
components  (e.g..  pipes)  according  to 
design  specifications; 

(iii)  Conformity  of  all  materials  used 
with  design  and  other  material 
spedfications  under  §  S  264.221. 201251, 
and  264.301. 

(2)  The  CQA  program  shall  include 
test  fills  for  compacted  soil  liners,  using 
the  same  compaction  methods  as  in  the 
full  scale  unit,  to  ensure  that  the  liners 
are  constructed  to  meet  the  hydraulic 
conductivity  requirements  of 
SS  284.221(c)(l)(i)(B),  264.251(c)(l)(i)(B). 
and  264.301{c)(l)(i)(B)  in  the  field- 
Compliance  with  die  hydraulic 
conductivity  requirements  must  be 
verified  by  using  in-situ  testing  on  the 
constructed  test  fill.  The  Regional 
Administrator  may  accept  an  alternative 
demonstration,  in  lieu  of  a  test  fill, 
where  data  are  sufficient  to  show  tliat  a 
constructed  soil  liner  will  meet  the 
hydrauhc  conductivity  requirements  of 
9§  264.221(c)(l)(i)(B),  264.251(c)(l)(i)(B), 
and  264.301(c)il)(i)(B)  in  the  field. 

(d)  Certificatioa.  Waste  shall  not  be 
received  in  a  unit  subject  to  S  264J9 
until  the  oiMier  or  operator  has 
submitted  lathe  Regicmal  Administrator 
by  certified  mail  oc  band  deliv«7  a 
certificatioa  signed  by  the  CQA  officer 
that  the  approved  CQA  plan  has  been 
successfully  carried  out  and  that  the  unit 


UMI 
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meets  the  reqaraaentt  of  ||  264.221  (c) 
or  (d),  264.251  (c)  or  (d).  or  28iJ01  (c)  or 
(d);  and  the  procedore  in  9  270.30(I)(2)(ii) 
of  this  chapter  has  been  completeid. 
Documentation  supporting  tfie  CQA 
officer's  certification  must  be  furnished 
to  the  Regional  Administrate  iqion 
request 

4.  Section  264.73  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

9  2S4.TS  Opersnn^  fecofo* 

(5)  Monitoring,  testing  or  analytical 
data,  and  corrective  action  where 
required  by  subpart  F  and  SS  284.19, 
264.191,  264.193,  264.1%,  284.222. 284.223, 
264.226,  264.252-264.254,  264.276,  264.278. 
264.280,  264.302-284.304.  264^08. 284.347, 
284.602,  264.1034(c>-284.1034(f),  284.1035. 
264.10e3(d)-2e4.10e3(i),  and  284.1064. 

5.  Section  264.221  is  amended  by 
redesignating  paragraphs  (f),  (g).  and  (h) 
as  paragraphs  (g),  (h),  and  (i), 
respectively;  by  revising  paragraphs  (c) 
and  [dy,  and  by  adding  new  paragraph 
(f)  to  read  as  follows: 

S264.221    PssHnaw 


(c)  The  owner  or  operator  of  each  new 
surface  impoundment  unit  on  which 
construction  ctnnmeDoes  after  January 
29. 1992.  each  lateral  expansion  of  a 
surface  impoundment  unit  on  which 
constructioD  oooBBenoes  after  July  29, 
1992  and  each  replacement  of  an 
existing  surface  impoundment  unit  that 
is  to  commence  reuse  after  July  29. 1992 
must  install  two  or  more  liners  and  a 
leachate  arilection^and  removal  sjrstem 
between  such  liners.  'Ykmstraction 
commences"  is  as  defined  in  1 260.10  of 
this  chapter  under  "existing  fedlity". 

(l)(i)  The  Imer  system  most  include: 

(A)  A  top  liner  designed  and 
constructed  of  materials  (eg.,  a 
geomemlwane)  to  prevent  the  migration 
of  hazardous  constitQents  into  such  liner 
during  the  active  life  and  post-closure 
care  period;  and 

(B)  A  composite  bottom  bner, 
consisting  of  at  least  two  ocnnponents. 
The  upper  component  must  be  designed 
and  constructed  of  materials  (e.gn  a 
geomembrane)  to  prevent  the  miration 
of  hazardous  constituents  into  d^ 
component  during  the  active  life  and 
post-closure  care  period.  The  lowtf 
component  must  be  desi^ied  and 
constructed  of  materials  to  w*""""^  the 
nugration  of  haiardous  constituents  if  a 
breach  in  the  ivper  oonqNtnent  were  to 
occur.  The  lower  conyonent  must  be 
constructed  of  at  least  3  feet  (91  cm)  of 


compacted  soil  material  with  a 
hydraabc  conductivity  of  no  man  than 
1 X 10/"  V  cm/sec. 

(ii)  The  liners  must  oom|rfy  with 
paragraphs  (a)  (1).  (2),  aftd  (3)  of  this 
section. 

(2)  The  leachate  collection  and 
removal  system  between  the  liners,  and 
immediately  above  the  bottom 
composite  liner  in  the  case  of  multiple 
leachate  collection  and  removal 
systems,  is  also  a  leak  detection  system. 
lUs  leak  detection  system  must  faie 
capable  of  detecting,  collecting,  and 
removing  leaks  of  hazardous 
constituents  at  the  eariiest  practicable 
time  through  all  areas  of  the  top  liner 
likely  to  be  exposed  to  waste  or 
leachate  during  the  active  life  and  post- 
closure  care  period.  The  requirements 
for  a  leak  detection  system  in  this 
paragrai^  are  satisfied  by  installation  of 
a  system  diat  is.  at  a  minimum: 

(i)  Constructed  with  a  bottom  slope  of 
one  percent  or  more: 

(ii)  Constructed  of  granular  drainage 
-materials  with  a  hydraulic  conductivity 
of  1  xl0/~  V  cm/sec  or  more  and  a 
thickness  at  12  iiudies  (30.5  cm)  or  more; 
or  constructed  of  syntlwtic  or  geonet 
drainage  materials  with  a  trensmissivity 
of  3  X  10/~  V  niNec  or  more; 

(iii)  Constructed  (rf  materials  that  are 
chemioBlly  resistant  to  the  waste 
managed  in  the  suiiaoe  impoundment 
and  the  leadtate  expected  to  be 
generated,  and  of  sufficient  strength  and 
thickness  to  prevent  collapse  under  the 
pressures  exerted  by  overtying  wastes 
and  any  waste  cover  materials  or 
equipment  used  at  the  surface 
inqKNmdment: 

(iv)  Designed  and  operated  to 
minimiT4!  clogging  during  the  active  life 
and  post-closure  care  poiod;  and 

(v)  Constructed  with  sumps  and  liquid 
removal  methods  (e.g..  pumps)  of 
sufficient  size  to  collect  and  remove 
liquids  from  the  sump  and  prevent 
liquids  from  becking  up  into  the 
drainage  layer.  Each  unit  must  have  its 
own  8ump(s).  The  design  of  eadi  sump 
and  removal  system  must  provide  a 
method  for  measuring  and  recording  the 
volume  of  liquids  present  in  the  sump 
and  of  liquids  removed. 

(3)  The  owner  or  operator  riiall  coOect 
and  remove  punqiable  liquids  in  the 
sumps  to  minimize  the  head  on  the 
bottom  Uner. 

(4)  The  owner  or  <q)erator  of  a  leak 
detection  systun  that  is  not  located 
completely  above  the  seasonal  high 
water  taUe  anist  demonstrate  that  the 
openti<m  of  the  le^  detection  system 
will  not  be  adversely  affected  by  the 
presence  of  gronnd  water. 

(d)  The  Regional  Administratar  may 
approve  alternative  design  or  operating 


practices  to  those  specified  in  paragraph 
(c)  of  this  section  if  the  owner  or 
operator  demonstrates  to  the  Regional 
Administrator  diat  such  design  and 
operating  practices,  together  with 
location  characteristics: 

(1)  WiD  prevent  the  migration  of  any 
hazardous  constituent  into  the  ground 
water  or  surface  water  at  least  as 
effectively  as  the  liners  and  leachate 
collection  and  removal  system  specified 
in  paragraph  (c)  of  this  section;  and 

(2)  Wai  allow  detection  of  leaks  of 
hazardous  constituents  through  the  top 
Hner  at  least  as  effectively. 

(f)  The  owmer  or  operator  of  any 
replacement  surface  impoundment  unit 
is  exempt  from  paragraph  (c)  of  this 
section  if: 

(1)  The  existing  unit  was  constructed 
in  compliance  with  the  design  standards 
of  sections  3004  (oKl)(A)(i)  and  (o)(5)  of 
the  Resource  Conservation  and 
Recovery  Act;  and 

(2)  There  is  no  reason  to  believe  that 
the  Uner  is  not  functioning  as  designed. 

6.  New  §1 284.222  and  284.223  are 
added  to  read  as  follows: 

SSMia   AtHBWIiBlisiimia. 

(a)  The  Regional  Administrator  shall 
approve  an  action  leakage  rate  for 
surface  impoundment  units  subject  to 
S  284.221  (c)  or  (d).  The  action  leakage 
rate  is  the  maximum  design  flow  rate 
that  the  leak  detection  system  (IDS)  can 
remove  without  the  fluid  head  on  the 
bottom  liner  exceeding  1  foot.  The 
action  leakage  rate  must  include  an 
adequate  safety  margin  to  allow  for 
uncertainties  in  the  design  (e.g.,  slope. 
hydrauUc  conductivity,  thickness  of 
drainage  material),  construction, 
operation,  and  location  of  the  LDS. 
waste  and  leachate  characteristics, 
likelihood  and  amounts  of  other  sources 
of  Uquids  in  the  LDS,  and  proposed 
response  actions  (e.g..  the  action  leakage 
rate  must  consider  decreases  in  die  flow 
capacity  of  the  system  over  time 
resulting  from  siltation  and  dogging,  rib 
layover  and  creep  of  synthetic 
components  of  the  sjrstem,  overtwrden 
pressures,  etc.). 

(b)  To  determine  if  die  action  leakage 
rate  has  been  exceeded,  the  owner  or 
operator  must  convert  the  weddy  or 
monthly  flow  rate  from  the  monitoring 
data  (Attained  under  |  2e4.228(d)  to  an 
average  daily  flow  rate  (gallons  per  acre 
per  day)  for  each  samp.  Unless  die 
Regional  Administrator  approves  a 
different  calcalation.  the  average  daily 
flow  rate  for  eadi  sump  must  be 
calculated  weakly  doiteg  dw  active  Ufe 
and  dosure  period,  and  if  the  unit  is 
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closed  in  accordance  with  §  264.228(b], 
monthly  during  the  post-closure  care 
period  when  monthly  monitoring  is 
required  under  S  264.226(d]. 

§  264.223    RMponM  actkNtt. 

(a)  The  owner  or  operator  of  surface 
impoundment  units  subject  to  S  264.221 
(c)  or  (d)  must  have  an  approved 
response  action  plan  before  receipt  of 
waste.  The  response  action  plan  must 
set  forth  the  actions  to  be  taken  if  the 
action  leakage  rate  has  been  exceeded. 
At  a  minimum,  the  response  action  plan 
must  describe  the  actions  specified  in 
paragraph  (b)  of  this  section. 

(b)  If  the  flow  rate  into  the  leak 
detection  system  exceeds  the  action 
leakage  rate  for  any  sump,  the  owner  or 
operator  must: 

(1)  Notify  the  Regional  Administrator 
in  writing  of  the  exceedence  within  7 
days  of  the  determination: 

(2]  Submit  a  preliminary  written 
assessment  to  the  Regional 
Administrator  within  14  daysof  the 
determination,  as  to  the  amount  of 
liquids,  likely  sources  of  liquids, 
possible  location,  size,  and  cause  of  any 
leaks,  and  short-term  actions  taken  and 
planned; 

(3)  Determine  to  the  extent  practicable 
the  location,  size,  and  cause  of  any  leak; 

(4)  Determine  whether  waste  receipt 
should  cease  or  be  curtailed,  whether 
any  waste  should  be  removed  from  the 
unit  for  inspection,  repairs,  or  controls, 
and  whether  or  not  the  unit  should  be 
closed; 

(5)  Determine  any  other  short-term 
and  longer-term  actions  to  be  taken  to 
mitigate  or  stop  any  leaks;  and 

(6)  Within  30  days  after  the 
notification  that  the  action  leakage  rate 
has  been  exceeded,  submit  to  the 
Regional  Administrator  the  results  of  the 
analyses  speciRed  in  paragraphs  (b)  (3), 
(4),  and  (5)  of  this  section,  the  results  of 
actions  taken,  and  actions  plaimed. 
Monthly  thereafter,  as  long  as  the  flow 
rate  in  the  leak  detection  system 
exceeds  the  action  leakage  rate,  the 
owner  or  operator  must  submit  to  the 
Regional  Administrator  a  report 
summarizing  the  results  of  any  remedial 
actions  taken  and  actions  planned. 

{c)  To  make  the  leak  and/or 
remediation  determinations  in 
paragraphs  (b)  (3),  (4),  and  (5)  of  this 
section,  the  owner  or  operator  must 

(l)(i)  Assess  the  source  of  liquids  and 
amounts  of  liquids  by  source, 

(ii)  Conduct  a  fingerprint,  hazardous 
constituent  or  other  analyses  of  the 
liquids  in  the  leak  detection  system  to 
identify  the  source  of  liquids  and 
possible  location  of  any  leaks,  and  the 
hazard  and  mobility  of  the  liquid;  and 


(iii)  Assess  the  seriousness  of  any 
leaks  in  terms  of  potential  for  escaping 
into  the  environment  or 

(2)  Document  why  such  assessments 
are  not  needed. 

7.  Section  264.226  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 

9264.226    Menttortng  and  inspection. 

(d)(1)  An  owner  or  operator  required 
to  have  a  leak  detection  system  under 
S  264.221  (c)  or  (d)  must  record  the 
amount  of  liquids  removed  from  each 
leak  detection  system  sump  at  least 
once  each  week  during  the  active  life 
and  closure  period. 

(2)  After  the  final  cover  is  installed, 
the  amount  of  liquids  removed  from 
each  leak  detection  system  sump  must 
be  recorded  at  least  monthly.  If  the 
liquid  level  in  the  sump  stays  below  the 
pump  operating  level  for  two 
consecutive  months,  the  amount  of 
liquids  in  the  sumps  must  be  recorded  at 
least  quarteriy.  If  the  liquid  level  in  the 
sump  stays  below  the  pump  operating 
level  for  two  consecutive  quarters,  the 
amount  of  liquids  in  the  sumps  must  be 
recorded  at  least  semi-annually.  If  at 
any  time  during  the  post-closure  care 
period  the  pump  operating  level  is 
exceeded  at  units  on  quarterly  or  semi- 
annual recording  schedules,  the  owner 
or  operator  must  return  to  monthly 
recording  of  amounts  of  liquids  removed 
from  each  sump  imtil  the  liquid  level 
again  stays  below  the  pump  operating 
level  for  two  consecutive  months. 

(3)  "Pump  operating  level"  is  a  liquid 
level  proposed  by  the  owner  or  operator 
and  approved  by  the  Regional 
Administrator  based  on  pump  activation 
level,  sump  dimensions,  and  level  that 
avoids  backup  into  the  drainage  layer 
and  minimizes  head  in  the  sump. 

8.  Section  264.228  is  amended  by 
redesignating  paragraphs  (b)(2)  and 
(b)(3)  as  paragraphs  (b)(3)  and  (b)(4) 
respectively,  and  by  adding  a  new 
paragraph  (b)(2)  to  read  as  follows: 

§  264.228    Ctosijr*  and  pott-ckMur*  ear*. 


(b)  *  *  * 

(2)  Maintain  and  monitor  the  leak 
detection  system  in  accordance  with 
§S  284.221(c)(2](iv)  and  (3)  and 
264.226(d],  and  comply  with  all  other 
applicable  leak  detection  system 
requirements  of  this  part 
***** 

9.  Section  264.251  is  amended  by 
redesignating  paragraphs  (c),  (d),  (e),  [f], 
and  (g)  as  paragraphs  (g),  (h),  (i),  (j)  and 
(k).  respectively,  and  by  adding  new 
paragraphs  (c),  (d),  (e),  and  (f)  to  read  as 
follows: 


§264.251    DMignand 
raquiiWMnta. 


(c)  The  owner  or  operator  of  each  new 
waste  pile  unit  on  which  construction 
commences  after  )anuary  29, 1992.  each 
lateral  expansion  of  a  waste  pile  unit  on 
which  construction  commences  after 
July  29, 1992.  and  each  replacement  of 
an  existing  waste  pile  unit  that  is  to 
commence  reuse  after  July  29, 1992  must 
install  two  or  more  liners  and  a  leachate 
collection  and  removal  system  above 
and  between  such  liners.  "Construction 
commences"  is  as  defined  in  S  260.10 
under  "existing  facility". 

(l)(i)  The  liner  system  must  include: 

(A)  A  top  liner  designed  and 
constructed  of  materials  (e.g.,  a 
geomembrane)  to  prevent  the  migration 
of  hazardous  constituents  into  such  liner 
during  the  active  life  and  post-closure 
care  period;  and 

(B)  A  composite  bottom  liner, 
consisting  of  at  least  two  components. 
The  upper  component  must  be  designed 
and  constructed  of  materials  (e.g.,  a 
geomembrane)  to  prevent  the  migration 
of  hazardous  constituents  into  this 
component  during  the  active  life  and 
post-closure  care  period  The  lower 
component  must  be  designed  and 
constructed  of  materials  to  minimize  the 
migration  of  hazardous  constituents  if  a 
breach  in  the  upper  component  were  to 
occiu.  The  lower  component  must  be 
constructed  of  at  least  3  feet  (91  cm)  of 
compacted  soil  material  with  a 
hydraulic  conductivity  of  no  more  than 
IX 10"' cm/sea 

(ii)  The  liners  must  comply  with 
paragraphs  (a)(l)(i).  (ii),  and  (iii)  of  this 
section. 

(2)  The  leachate  collection  and 
removal  system  immediately  above  the 
top  liner  must  be  designed,  constructed, 
operated,  and  maintained  to  collect  and 
remove  leachate  from  the  waste  pile 
during  the  active  life  and  post-closure 
care  period.  The  Regional  Administrator 
will  specify  design  and  operating 
conditions  in  the  permit  to  ensure  that 
the  leachate  depth  over  the  liner  does 
not  exceed  30  cm  (one  foot).  The 
leachate  collection  and  removal  system 
must  comply  with  paragraphs  (c)(3)(iii) 
and  (iv)  of  this  section. 

(3)  The  leachate  collection  and 
removal  system  between  the  liners,  and 
immediately  above  the  bottom 
composite  liner  in  the  case  of  multiple 
leachate  collection  and  removal 
systems,  is  also  a  leak  detection  system. 
lliis  leak  detection  system  must  be 
capable  of  detecting,  collecting,  and 
removing  leaks  of  hazardous 
constituents  at  the  earliest  practicable 
time  through  all  areas  of  the  top  liner 


UMI 
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likely  to  be  exposed  to  waste  or 
leacbate  daring  the^active  life  and  post- 
closure  care  period.  Hie  requirements 
for  a  leak  detection  system  in  this 
paragraph  are  satisfied  by  installatian  of 
a  system  that  is.  at  a  mintmnm; 

(i)  Constructed  writh  a  bottom  slope  of 
one  percent  or  more; 

(ii)  Constructed  of  granular  drainage 
materials  with  a  hydraulic  conductivity 
of  1 X 10*  *  cm/sec  or  mcHe  and  a 
thickness  of  12  indies  (30.5  cm)  or  more; 
or  constructed  of  synthetic  or  geonet 
drainage  materials  with  a  transmissivity 
of  3xlO"*m»/sec  or  more: 

(iiij  Constructed  of  materials  that  are 
chemically  resistant  to  the  waste 
managed  in  the  waste  pile  and  the 
leachate  expected  to  be  generated,  and 
of  sufficient  strragth  and  thickness  to 
prevent  collapse  under  the  inessures 
exerted  by  overlying  wastes,  waste 
cover  materials,  and  equipment  used  at 
the  waste  pile; 

(iv)  Designed  and  operated  to 
minimize  clogging  during  the  active  life 
and  post-closure  care  p^od:  and 

(v)  Constructed  with  sumps  and  liquid 
removal  methods  (e.g^  pumps)  of 
sufficient  size  to  collect  and  remove 
liquids  from  die  sump  and  prevent 
liquids  from  backing  up  into  die 
drainage  layer.  Each  tmit  must  have  its 
own  sump(s).  The  design  of  each  sump 
and  removal  system  must  provide  a 
method  far  measuring  and  recording  the 
volume  of  liquids  present  in  the  sump 
and  of  liipiid*  removed. 

(4)  The  owner  or  operator  shall  colled 
and  remove  pumpable  liquids  in  the  leak 
detection  system  sumps  to  minimize  the 
head  on  the  bottom  liner. 

(5)  The  owner  or  operate  of  a  leak 
detection  system  that  is  not  located 
completely  above  the  seasonal  hi^ 
water  table  must  demmstrate  that  the 
operation  of  the  \eak  detection  system 
wiU  not  be  adversely  affected  by  the 
presence  of  ground  water. 

(d)  The  Regional  Administrator  may 
approve  alternative  design  or  operating 
practices  to  those  specified  in  paragraph 
(c)  of  this  section  if  the  owner  or 
operator  demonstrates  to  the  Regional 
Administrator  that  sudi  design  and 
operating  practices,  together  with 
location  characteristics: 

(1)  Will  prevent  the  migration  of  any 
hazardous  constituent  into  the  ground 
water  or  surface  water  at  least  as 
effectively  as  the  liners  and  leachate 
collection  and  removal  systems 
specified  in  paragraph  (c)  of  this  section; 
and 

(2)  Win  allow  detection  of  leaks  of 
hazardous  constituents  duoiigh  die  top 
liner  at  least  as  effecthrely. 

(e)  Psragraph  (c)  of  dds  section  does 
not  apply  to  raonofills  diat  are  granted  a 


waiver  by  the  Reghmal  Admfaiistrator  in 
accordance  with  1 2e4.221(e). 

(f)  The  owner  or  operator  of  any 
replacement  waste  pile  unit  is  exempt 
from  paragraph  (c)  of  this  section  if: 

(1)  The  existing  unit  was  oonstrocted 
in  oomplianos  with  the  design  standards 
of  section  3004(oMlHAKi)  and  (o)(5)  of 
the  Resource  Conservation  and 
Recovery  Act;  and 

(2)  Then  is  no  reason  to  believe  that 
the  liner  is  not  functioning  as  designed. 

la  New  If  26C2S2  and  2M.2S3  are 
added  to  read  as  foUowr 


{264.2S2    Actloni 

(a)  The  Regional  Administrator  dial) 
approve  an  action  leakage  rate  for 
sivfaoe  impoundment  units  subject  to 
§  264.251(c)  or  (d).  The  action  leakage 
rate  is  die  maximum  design  flow  rate 
that  die  leak  detection  system  (LDS)  can 
remove  without  the  fluid  head  on  the 
bottom  liner  exceeding  1  foot.  The 
action  leakage  rate  roust  include  an 
adequate  safety  marfin  to  allow  for 
uncertainties  in  the  design  |e.g.  siopr 
hydraulic  oonducuvity.  thicknoM  of 
drainage  BUterial).  constnicnon 
operation,  and  loostion  of  the  LDS 
waste  and  leachate  charactenntica 
likelihood  and  amounts  of  othi^r  aourre* 
of  liquids  in  the  LPS.  and  proposMi 
response  actions  (eg.,  thp  acnon  Ipakagv 
rate  must  consider  decreases  in  the  flcw 
capadty  of  the  system  over  bnw 
resulting  from  siltation  and  dofiging.  nb 
layover  and  creep  of  synthetic 
components  of  the  system,  overburden 
pressures,  etc). 

(b)  To  determine  if  the  actwn  leakage 
rate  has  been  exceeded,  the  owner  or 
operator  must  convert  the  weekly  flow 
rate  from  the  monitoring  data  obtained 
under  {  264.254(0)  to  an  average  daily 
flow  rate  (gallons  per  sere  per  day)  for 
each  sunqi.  Unless  the  Regional 
Administrator  approves  a  different 
calculation,  the  average  daily  flow  rate 
for  each  sump  must  be  calculated 
weddy  during  the  active  life  and  dosure 
period 


(a)  The  owner  or  operator  of  waste 
pile  units  subject  to  1 264.251  (c)  or  (d) 
must  have  an  approved  response  sction 
plan  before  receipt  of  waste.  The 
response  action  plan  must  set  forth  the 
actions  to  be  taken  if  the  action  leakage 
rate  has  been  exceeded.  At  a  minimum, 
the  response  action  plan  must  describe 
the  actions  specified  tai  paragraph  (b)  of 
this  section. 

(b)  tf  die  flow  rate  into  die  leak 
detection  system  exceeds  the  action 
leakage  rale  for  any  saoqi,  dw  owner  or 
operator  must: 


(1)  Notify  the  Regional  Administrator 
in  writing  of  the  exceedance  within  7 
days  of  tibe  determination; 

(2)  Submit  a  prelimmary  written 
assessment  to  the  Regional 
Administrator  within  14  days  of  the 
determination,  as  to  the  amount  of 
liquids,  likdy  sources  of  Uquids, 
possible  location,  size,  and  cause  of  any 
leaks,  and  short-teim  actions  taken  and 
planned; 

(3)  Determine  to  the  extent  practicable 
the  location,  size,  and  cause  Of  any  leak; 

(4)  Determine  whedier  waste  receipt 
should  cease  or  be  curtailed,  whether 
any  waste  should  be  removed  from  the 
unit  for  inspection,  repairs,  or  controls, 
and  whether  or  not  tbie  unit  should  be 
closed; 

(5)  Determine  any  other  short-tens 
and  long-term  actions  to  be  taken  to 
mitigate  or  stop  any  leaks:  and 

(6)  Widnn  30  days  after  die 
notification  that  the  action  leakage  rate 
has  been  exceeded,  submit  to  the 
RegKioal  Administrator  the  results  of  die 
analyses  spedfied  in  paragraphs  (b)  (3), 
|4).  and  (5)  of  this  section,  the  results  of 
actions  takeiL  and  actions  planned. 
Monddy  diereafter.  as  kmg  as  the  flow 
rate  in  die  leak  detection  system 
exoeeds  the  action  leakage  rate,  the 
owner  or  operatoi  must  sabmit  to  the 
Regional  Admmistrator  a  tepoil 
•ummarizing  the  results  of  any  remedial 
actions  takM  and  actions  planned. 

|c)  To  make  the  leak  and/or 
remediation  determinations  in 
paragraphs  (b)  (3),  (4).  and  (5)  of  dds 
section,  die  owner  or  operator  must: 

(l)(i)  Assess  die  source  of  Uquids  and 
amounts  of  liquids  by  source, 

(ii)  Conduct  a  fingerprint  hazardous 
constituent  or  other  analyses  of  the 
liquids  in  die  leak  detection  system  to 
identify  die  sonros  of  liquids  and 
possible  location  of  any  leaks,  and  the 
hazard  and  moWlity  of  the  Uqukl;  and 

(iii)  Assess  die  seriousness  of  any 
litaks  in  tents  of  potential  for  escaping 
into  the  envinmment;  or 

(2)  Document  why  such  assessments 
are  not  needed. 

11.  Section  264.254  is  amended  by 
adding  new  peragreph  (c)  to  read  as 
followr 


f264JS4 


(c)  An  owner  or  operator  required  to 
have  a  leak  detection  system  under 
i  264.251(c)  must  record  the  amount  of 
liquids  removed  from  each  leak 
detection  system  samp  at  least  once 
each  week  during  die  active  life  and 
dosure  period. 

12.  Section  IMJOlis  amended  by 
redesignating  paragraphs  (f).  (g).  (h),  (i). 
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()),  and  (k)  as  paragraphs  (g).  (h),  (i),  (j). 
(k).  and  (1),  respectively,  by  revising 
paragraphs  (c)  and  (d),  and  by  adding 
new  paragraph  (f)  to  read  as  follows: 

826O01    DMign 
raqulrwMnte. 
»       •       •       * 

(c)  The  owner  or  operator  of  each  new 
landTiU  unit  on  which  construction 
commences  after  January  29, 1992,  each 
lateral  expansion  of  a  landfill  unit  on 
which  construction  commences  after 
July  29, 1992,  and  each  replacement  of 
an  existing  landfill  unit  that  is  to 
commence  reuse  after  July  29, 1992  must 
install  two  or  more  liners  and  a  leachate 
collection  and  removal  system  above 
and  between  such  liners.  "Construction 
commences"  is  as  deHned  in  I  280.10  of 
this  chapter  under  "existing  facility". 

(l)(i)  The  liner  system  must  include: 

(A)  A  top  Uner  designed  and 
constructed  of  materials  (e.g.,  a 
geomembrane]  to  prevent  the  migration 
of  hazardous  constituents  into  such  liner 
during  the  active  life  and  post-closure 
care  period;  and 

(B)  A  composite  bottom  liner, 
consisting  of  at  least  two  components. 
The  upper  component  must  be  designed 
and  constructed  of  materials  (e.g.,  a 
geomembrane)  to  prevent  the  migration 
of  hazardous  constituents  into  this 
component  during  the  active  life  and 
post-closure  care  period.  The  lower 
component  must  be  designed  and 
constructed  of  materials  to  minimize  the 
migration  of  hazardous  constituents  if  a 
breach  in  the  upper  component  were  to 
occur.  The  lower  component  must  be 
constructed  of  at  least  3  feet  (91,  cm]  of 
compacted  soil  material  with  a 
hydraulic  conductivity  of  no  more  than 
IX 10"^  cm/ sec. 

(ii)  The  liners  must  comply  with 
paragraphs  (a)(l]  (i).  (ii),  and  (iii)  of  this 
section. 

(2)  The  leachate  collection  and 
removal  system  immediately  above  the 
top  liner  must  be  designed,  constructed, 
operated,  and  maintained  to  collect  and 
remove  leachate  from  the  landfill  during 
the  active  life  and  post-closure  care 
period.  The  Regional  Administrator  will 
specify  design  and  operating  conditions 
in  the  permit  to  ensure  that  the  leachate 
depth  over  the  liner  does  not  exceed  30 
cm  (one  foot).  The  leachate  collection 
and  removal  system  must  comply  with 
paragraphs  (3)(c)  (iii)  and  (iv)  of  this 
section. 

(3)  The  leachate  collection  and 
removal  system  between  the  hners,  and 
immediately  above  the  bottom 
composite  liner  in  the  case  of  multiple 
leachate  collection  and  removal 
systems,  is  also  a  leak  detection  system. 
lliis  leak  detection  system  must  be 


capable  of  detecting,  collecting,  and 
removing  leaks  of  hazardous 
constituents  at  the  eariiest  practicable 
time  through  all  areas  of  the  top  liner 
likely  to  be  exposed  to  waste  or 
leachate  during  the  active  life  and  post- 
closure  care  period.  The  requirements 
for  a  leak  detection  system  in  this 
paragraph  are  satisfied  by  installation  of 
a  system  that  is,  at  a  minimum: 

(i)  Constructed  with  a  bottom  slope  of 
one  percent  or  more; 

(ii)  Constructed  of  granular  drainage 
materials  with  a  hydraulic  conductivity 
of  IX  10~*  cm/sec  or  more  and  a 
thickness  of  12  inches  (30.5  cm)  or  more; 
or  constructed  of  synthetic  or  geonet 
drainage  materials  with  a  transmissivity 
of  3  X 10"  *  mVsec  or  more; 

(iii)  Constructed  of  materials  that  are 
chemically  resistant  to  the  waste 
managed  in  the  landfill  and  the  leachate 
expected  to  be  generated,  and  of 
sufficient  strength  and  thickness  to 
prevent  collapse  under  the  pressures 
exerted  by  overlying  wastes,  waste 
cover  materials,  and  equipment  used  at 
the  landnU; 

(iv)  Designed  and  operated  to 
minimize  clogging  during  the  active  life 
and  post-closure  care  period;  and 

(v)  Constructed  with  sumps  and  liquid 
removal  methods  (e.g..  pumps)  of 
sufHcient  size  to  collect  and  remove 
liquids  from  the  sump  and  prevent 
liquids  from  backing  up  into  the 
drainage  layer.  Each  unit  must  have  its 
own  sump(s).  The  design  of  each  sump 
and  removal  system  must  provide  a 
method  for  measuring  and  recording  the 
volume  of  liquids  present  in  the  sump 
and  of  liquids  removed. 

(4)  The  owner  or  operator  shall  collect 
and  remove  pumpable  liquids  in  the  leak 
detection  system  sumps  to  minimize  the 
head  on  the  bottom  liner. 

(5)  The  owner  or  operator  of  a  leak 
detection  system  that  is  not  located 
completely  above  the  seasonal  high 
water  table  must  demonstrate  that  the 
operation  of  the  leak  detection  system 
will  not  be  adversely  affected  by  the 
presence  of  ground  water. 

(d)  The  Regional  Administrator  may 
approve  alternative  design  or  operating 
practices  to  those  specified  in  paragraph 
(c)  of  this  section  if  the  owner  or 
operator  demonstrates  to  the  Regional 
Administrator  that  such  design  and 
operating  practices,  together  with 
location  characteristics: 

(1)  Will  prevent  the  migration  of  any 
hazardous  constituent  into  the  ground 
water  or  surface  water  at  least  as 
effectively  as  the  liners  and  leachate 
collection  and  removal  systems 
specified  in  paragraph  (c)  of  this  section; 
and 


(2)  Will  allow  detection  of  leaks  of 
hazardous  constituents  through  the  top 
liner  at  least  as  effectively. 
***** 

(f)  The  owner  or  operator  of  any 
replacement  landfill  unit  is  exempt  from 
paragraph  (c)  of  this  section  if: 

(1)  The  existing  unit  was  constructed 
in  compliance  with  the  design  standards 
of  section  3004(o)(l){A)(i)  and  (o)(5)  of 
the  Resource  Conservation  and 
Recovery  Act;  and 

(2)  There  is  no  reason  to  believe  that 
the  Uner  is  not  functioning  as  designed. 
*        •        *        •        • 

13.  New  §  264.302  is  added  to  read  as 
follows: 

9264.302  Action  leakage  rate. 

(a)  The  Regional  Administrator  shall 
approve  an  action  leakage  rate  for 
surface  impoundment  units  subject  to 
9  264.301(c)  or  (d).  The  action  leakage 
rate  is  the  maximum  design  flow  rate 
that  the  leak  detection  system  (LDS)  can 
remove  without  the  fluid  head  on  the 
bottom  liner  exceeding  1  foot.  The  action 
leakage  rate  must  include  an  adequate 
safety  margin  to  allow  for  uncertainties 
in  the  design  (e.g..  slope,  hydraulic 
conductivity,  thickness  of  drainage 
material),  construction,  operation,  and 
location  of  the  LDS,  waste  and  leachate 
characteristics,  likelihood  and  amounts 
of  other  sources  of  liquids  in  the  LDS, 
and  proposed  response  actions  (e.g.,  the 
action  leakage  rate  must  consider 
decreases  in  the  flow  capacity  of  the 
system  over  time  resulting  from  siltation 
and  clogging,  rib  layover  and  creep  of 
synthetic  components  of  the  system, 
overburden  pressures,  etc.). 

(b)  To  determine  if  the  action  leakage 
rate  has  been  exceeded,  the  owner  or 
operator  must  convert  the  weekly  or 
monthly  flow  rate  from  the  monitoring 
data  obtained  under  §  264.303(c),  to  an 
average  daily  flow  rate  (gallons  per  acre 
per  day)  for  each  sump.  Unless  the 
Regional  Administrator  approves  a 
different  calculation,  the  average  daily 
flow  rate  for  each  sump  must  be 
calculated  weekly  during  the  active  life 
and  closure  period,  and  monthly  during 
the  post-closure  care  period  when 
monthly  monitoring  is  required  under 

9  264.303(c). 

14.  Section  264.303  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

9264.303  Monttorma and  Inspection. 

(c)(1)  An  owner  or  operator  required 
to  have  a  leak  detection  system  under 
9  264.301(c)  or  (d)  must  record  the 
amount  of  liquids  removed  from  each 
leak  detection  system  sump  at  least 
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once  each  week  during  the  active  life 
and  closure  period. 

(2)  After  the  final  cover  is  installed, 
the  amount  of  liquids  removed  from 
each  leak  detection  system  sump  must 
be  recorded  at  least  monthly.  If  the 
liquid  level  in  the  sump  stays  below  the 
pump  operating  level  for  two 
consecutive  months,  the  amount  of 
liquids  in  the  sumps  must  be  recorded  at 
least  quarterly.  If  the  liquid  level  in  the 
sump  stays  below  the  pump  operating 
level  for  two  consecutive  quarters,  the 
amount  of  liquids  in  the  sumps  must  be 
recorded  at  least  semi-annually.  If  at 
any  time  during  the  post-closure  care 
period  the  pump  operating  level  is 
exceeded  at  luiits  on  quarterly  or  semi- 
annual recording  schedules,  the  owner 
or  operator  must  return  to  monthly 
recording  of  amounts  of  liquids  removed 
from  each  sump  until  the  liquid  level 
again  stays  below  the  pump  operating 
level  for  two  consecutive  months. 

(3)  "Pump  operating  level"  is  a  liquid 
level  proposed  by  the  owner  or  operator 
and  approved  by  the  Regional 
Administrator  based  on  pump  activation 
level,  sump  dimensions,  and  level  that 
avoids'backup  into  the  drainage  layer 
and  minimizes  head  in  the  sump. 

15.  New  §  264.304  is  added  to  read  as 
follows: 

§  264.304    Response  actions. 

(a)  The  owner  or  operator  of  landfill 
units  subject  to  9  264.301(c)  or  (d)  must 
have  an  approved  response  action  plan 
before  receipt  of  waste.  The  response 
action  plan  must  set  forth  the  actions  to 
be  taken  if  the  action  leakage  rate  has 
been  exceeded.  At  a  minimum,  the 
response  action  plan  must  describe  the 
actions  specified  in  paragraph  (b)  of  this 
section. 

(b)  If  the  fiow  rate  into  the  leak 
detection  system  exceeds  the  action 
leakage  rate  for  any  sump,  the  owner  or 
operator  must: 

(1)  Notify  the  Regional  Administrator 
in  writing  of  the  exceedence  within  7 
days  of  the  determination; 

(2]  Submit  a  preliminary  written 
assessment  to  the  Regional 
Administrator  within  14  days  of  the 
determination,  as  to  the  amount  of 
liquids,  likely  sources  of  liquids, 
possible  location,  size,  and  cause  of  any 
leaks,  and  short-term  actions  taken  and 
planned; 

(3)  Determine  to  the  extent  practicable 
the  location,  size,  and  cause  of  any  leak; 

(4)  Determine  whether  waste  receipt 
should  cease  or  be  curtailed,  whether 
any  waste  should  be  removed  from  the 
unit  for  inspection,  repairs,  or  controls, 
and  whether  or  not  the  tmit  should  be 
closed; 


(5)  Determine  any  other  short-term 
and  longer-term  actions  to  be  taken  to 
mitigate  or  stop  any  leaks;  and 

(6)  Within  30  days  after  the 
notification  that  the  action  leakage  rate 
has  been  exceeded,  submit  to  the 
Regional  Administrator  the  results  of  the 
analyses  specified  in  paragraphs  (b)(3). 
(4),  and  (5)  of  this  section,  the  results  of 
actions  taken,  and  actions  planned. 
Monthly  thereafter,  as  long  as  the  flow 
rate  in  the  leak  detection  system 
exceeds  the  action  leakage  rate,  the 
owner  or  operator  must  submit  to  the 
Regional  Administrator  a  report 
summarizing  the  results  of  any  remedial 
actions  taken  and  actions  planned. 

(c)  To  make  the  leak  and/or 
remediation  determinations  in 
paragraphs  (b)(3),  (4),  and  (5)  of  this 
section,  the  owner  or  operator  must: 

(l)(i)  Assess  the  source  of  liquids  and 
amounts  of  liquids  by  source, 

(ii)  Conduct  a  fingerprint,  hazardous 
constituent  or  other  analyses  of  the 
liquids  in  the  leak  detection  system  to 
identify  the  source  of  liquids  and 
possible  location  of  any  leaks,  and  the 
hazard  and  mobilify  of  the  liquid;  and 

(iii)  Assess  the  seriousness  of  any 
leaks  in  terms  of  potential  for  escaping 
into  the  environment;  or 

(2)  Document  why  such  assessments 
are  not  needed. 

16.  Section  264.310  is  amended  by 
redesignating  paragraphs  (b)(3),  (4),  and 
(5)  as  paragraphs  (b)(4),  (5),  and  (6) 
respectively,  and  by  adding  a  new 
paragraph  (b)(3)  to  read  as  follows: 

S  264.310   Closure  and  post-closure  cars. 

*        •       •       *       • 

(b)  *  •  • 

(3)  Maintain  and  monitor  the  leak 
detection  system  in  accordance  with 
fiS  264.301(c)(3)(iv)  and  (4)  and 
264.303(c),  and  comply  with  all  other 
applicable  leak  detection  system 
requirements  of  this  part; 


PART  265-INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE.  AND 
DISPOSAL  FACIUTtES 

1.  The  authority  citation  for  Part  265  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  e912(a).  6824. 
6925. 6935,  and  6936. 

2.  Section  265.15  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

9265.15   Qsneral  hispectloit  requkeinents. 


(4)  The  frequency  of  inspection  may 
vary  for  the  items  on  the  schedule. 
However,  it  should  be  based  on  the  rate 
of  deterioration  of  the  equipment  and 
the  probability  of  an  environmental  or 
human  health  incident  if  the 
deterioration,  malfunction,  or  any 
operator  error  goes  undetected  between 
inspections.  Areas  subject  to  spills,  such 
as  loading  and  unloading  areas,  must  be 
inspected  daily  when  in  use.  At  a 
minimum,  the  inspection  schedule  must 
include  the  items  and  frequencies  called 
for  in  99  265.174. 265.193. 265.195. 
265.226.  265.260,  265.278.  265.304,  265.347, 
265.377,  265.403,  265.1033, 265.1052, 
265.1053,  and  265.1058.  where 
applicable. 
•       *       •       •       • 

3.  Subpart  B  is  amended  by  adding 
9  265.19  to  read  as  follows: 

9  265.19   Construction  9ueMy 


(a)  CQA  program.  (1)  A  construction 
qualify  assurance  (CQA)  program  is 
required  for  all  surface  impoundment, 
waste  pile,  and  landfill  units  that  are 
required  to  comply  with  99  265.221(a), 
265.254,  and  265.301(a).  The  program 
must  ensure  that  the  constructed  unit 
meets  or  exceeds  all  design  criteria  and 
s|>ecification8  in  the  permit.  The 
program  must  be  developed  and 
implemented  under  the  direction  of  a 
CQA  officer  who  is  a  registered 
professional  engineer. 

(2)  The  CQA  program  must  address   . 
the  following  physical  components, 
where  applicable: 

(i)  Foimdations; 

(ii)  Dikes; 

(iii)  Low-permeabilify  soil  liners; 

(iv)  Geomembranes  (flexible 
membrane  liners); 

(v)  Leachate  collection  and  removal 
systems  and  leak  detection  systems;  and 

(vi)  Final  cover  systems. 

(b)  Written  CQA  plan.  Before 
construction  beg^s  on  a  unit  subject  to 
the  CQA  program  under  paragraph  (a)  of 
this  section,  the  owner  or  operator  must 
develop  a  written  CQA  plan.  The  plan 
must  identify  steps  that  will  be  used  to 
monitor  and  document  the  qualify  of 
materials  and  the  condition  and  manner 
of  their  installation.  The  CQA  plan  must 
include: 

(1)  Identification  of  applicable  units, 
and  a  description  of  how  they  will  be 
constructed. 

(2)  Identification  of  key  personnel  in 
the  development  and  implementation  of 
the  CQA  plan,  and  CQA  officer 
qualifications. 

(3)  A  description  of  inspection  and 
sampling  activities  for  all  unit 
components  identified  in  paragraph 
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(aK2)  of  Uus  sectioa  mdading 
observttiom  and  tests  that  will  be  used 
before,  during,  and  after  conatrucfton  to 
ensare  that  the  construction  raatetiak 
and  tke  installed  unit  camponents  meet 
the  design  speciBcatiaos.  The 
description  must  cover  Sanqritng  size 
and  locations;  fre9uency  of  testing;  data 
evaluation  procedures;  acceptance  and 
rejection  criteria  for  construction 
materials;  plans  for  imptementing 
corrective  measures:  aiid  data  or  ether 
information  to  be  recorded  and  retained 
in  the  operating  record  under  1 285.73. 

(c)  Contents  of  program.  (1)  The  CQA 
program  must  include  obserrations, 
inspections,  tests,  and  measurements 
sufficient  to  ensure: 

(i)  Structural  stability  and  integrity  of 
all  components  of  the  unit  identified  in 
paragraph  (a)(2)  of  this  section; 

(ii)  Proper  construction  of  all 
components  of  the  linen,  leachate 
collection  and  removal  system,  leak 
detection  system,  and  final  cover  i 
system,  according  to  permit 
specifications  and  good  engineering 
practices,  and  proper  installation  of  all 
components  (e.g,  pipes)  according  to 
design  specifications; 

(iii)  Conformity  of  all  materials  used 
with  design  and  other  material 
specifications  under  l\  2JM.221, 264.251. 
and  264.301  of  this  chapter. 

(2)  The  CQA  program  shall  include 
test  fills  for  compacted  soil  liners,  using 
the  same  compaction  methods  as  in  the 
full-scale  unit,  to  ensure  that  the  liners 
are  constructed  to  meet  the  hydraulic 
conductrvity  reqinrements  of 
SS  264.22irrlli|.  2e4.251(c)(l),  and 
284.301(c)(  1 1  of  this  chapter  in  the  field. 
Compliancf  with  the  hydraulic 
conducnviTy  roqmrements  must  be 
verified  by  uHimi  in-situ  testing  on  the 
constructed  iei»i  fill.  The  test  fill 
requirement  in  waived  where  data  are 
sufficient  to  »now  that  a  constructed  soil 
liner  meets  the  hydraulic  conductivity 
requiremen««  of  S  5  264.221(c)(1), 
ZfyizbAicp  I  and  2b4.301(cKl)  of  this 
chapter  in  the  fi«id. 

(d)  Cempcotian.  The  owner  or 
operator  of  tiniiM  mibiect  to  i  265.19 
must  submir  to  th4>  Reitional 
Admimstrsror  hv  oernfied  mail  or  hand 
deUvery,  »♦  '»•«*»•  30  days  prior  to 
receiving  wt>««r  «  certification  signed 
by  the  CQA  of*>r,er  that  the  CQA  plan 
has  been  succpMstuiiy  carried  out  and 
that  the  un«'  vtf*"i  the  requirements  of 
S  S  285.2211  ■i  I  ^i>5  254,  or  265.3(n(a).  The 
owner  or  operator  suy  receive  waste  in 
tiie  unit  afvr  je  days  fnm  tiw  Regional 
Administrators  receipt  of  the  CQA 
certification  imless  the  Regional 
Administrator  derernaes  in  writing  that 
the  constructioB  is  not  acceptable,  or 
^"«nds  the  feview  period  far  a 


maxiarain  of  30  more  days,  or  seeks 
additional  infiormation  from  the  owner 
or  operator  during  this  period. 
Documentation  aupporting  the  CQA 
officer's  certification  must  be  famished 
to  the  Regional  Administrator  upon 
request 

4.  Section  2K.73  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
foUowK 

$265.73    QparatingfMarri. 

***** 

(b)'  •  • 

(6)  Monitoring,  testing,  or  analytical 
data,  and  corrective  actioo  where 
required  by  subpart  F  and  S  }  285.19, 
265.90.  265.94.  265.191.  265.193.  265.195. 
265.222.  265.223,  265.226.  265.2S5,  265.299, 
265.26a  28S.27B,  265.278.  285.2aO(dKl). 
265.302-265.304.  265.347.  285.377, 
26S.lO34(c)-265.1O34(0.  265.1035. 
265.1063(d)-264.1063(i).  and  265.1064. 

5.  Section  265.221  is  amended  by 
revising  the  section  heading  and  by 
revising  paragrairiis  (a)  and  (c)  to  read 
as  foOows: 

§265.221    Design  and  opersMng 
rMiuiremants.  ^ 

(a)  The  owner  or  operator  of  each  new 
surface  in^xumdment  unit  on  which 
construction  commences  after  January 
29, 1992,  each  lateral  expansion  of  a 
surface  impoundment  unit  on  which 
construction  commences  after  July  29, 
1992,  and  each  replacement  of  an 
existing  surface  impoundment  unit  that 
is  to  commence  reuse  after  July  29, 1992 
must  mstatt  two  or  more  liners  and  a 
leachate  collection  and  removal  system 
between  such  liners,  and  operate  the 
leachate  collection  and  removal  systeso, 
in  accordance  witti  I  264.221(c),  unless 
exempted  under  i  264.221(d),  (e).  or  (f), 
of  this  chapter.  "Construction 
commences"  is  as  defined  in  S  260.10  of 
this  chapter  under  "existing  facihty." 

(c)  The  owner  or  operator  of  any 
replacement  surface  impoun<fanent  unit 
is  exempt  from  paragraph  (a)  of  this 
section  i£: 

(1)  The  existing  unit  was  constr^jcted 
in  compliance  wuh  tije  design  standards 
of  S  3004(o)(T)(A)li)  and  (o)(5)  of  the 
Resource  Conservation  and  Recovery 
Act;  and 

(2)  There  is  no  reason  to  believe  that 
the  liner  is  not  functioning  as  designed. 
***** 

6.  Paragraphs  (al  and  (b)  of  1 285.222 
are  transferred  to  §  265.221  and 
redesignated  as  paragraphs  (f)  and  (g). 
respectively. 

7.  Section  265.222,  is  amended  by 
revising,  the  section  heading  and  adding 


paragraphs  (a)  through  (c)  and  S  265.223 
is  added  to  read  as  follows: 


S26S.222    Actfeni 

(a)  The  owner  or  operator  of  surface 
impoufidraent  units  subject  to 

9  2S5.221(a)  must  submit  a  proposed 
action  leakage  rate  to  the  R^onal 
Administrator  when  submitting  the 
notice  required  under  i  265.221(b). 
Within  60  days  of  receipt  of  the 
notification,  tiie  Regional  Administrator 
will:  Establish  an  action  leakage  rate, 
either  as  proposed  by  the  owner  or 
operator  or  modified  using  the  criteria  in 
this  section:  or  extend  the  review  period 
for  up  to  30  days.  If  no  action  is  taken  by 
the  Regional  Administrator  before  the 
original  60  or  extended  90  day  review 
periods,  the  action  leakage  rate  will  be 
apprtwed  as  proposed  by  the  owner  or 
operator. 

(b)  The  Regional  Administrator  shall 
approve  an  action  leakage  rate  for 
surface  impoundment  imits  subject  to 
S  265.221(a).  "Hie  action  leakage  rate  is 
the  maximum  design  flow  rate  that  the 
leak  detection  system  (IDS)  can  remove 
withotit  the  fltiid  head  on  the  bottom 
liner  exceeding  1  foot.  Hie  action 
leakage  rate  must  include  an  adequate 
safety  margin  to  allow  for  uncertainties 
in  the  design  (e.g.,  slope,  hydraulic 
conductivity,  thickness  of  drainage 
material),  construction,  operation,  and 
location  of  the  LDS,  waste  and  leachate 
characteristics,  hkelihood  and  atnounts 
of  other  sources  of  liquids  in  the  IDS, 
and  proposed  response  actions  (e.g.,  the 
action  leakage  rate  must  consider 
decreases  in  the  flow  capacity  of  the 
system  over  time  resultuig  from  siltation 
and  clogging,  rib  layover  and  creep  of 
synthetic  components  of  the  system, 
overburden  pressures,  etc.). 

(c)  To  determine  if  the  action  leakage 
rate  has  been  exceeded,  the  owner  or 
operator  must  convert  the  weekly  or 
monthly  flow  rate  from  the  monitoring 
data  obtained  under  S  265.226(b),  to  an 
average  daily  flow  rate  (gallons  per  acre 
per  day)  for  each  sump.  Unless  the 
Regional  Administrator  ai^roves  a 
different  calculation,  the  average  daily 
flow  rate  for  each  sump  must  be 
calculated  weekly  during  the  active  life 
and  closure  period,  and  if  the  unit  closes 
in  accordance  with  §  265.228(a)(2), 
monthly  during  the  post-closure  care 
period  when  monthly  monitoring  is 
required  under  §  265226(b). 


S26S.a9 

(a)  The  owner  or  operator  of  surface 
impoundment  units  subject  to 
§  265.221(a)  must  submit  a  response 
action  plan  to  the  Regional 
Administrator  when  submitting  the 
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proposed  action  leakage  rate  under 
S  265.222.  The  response  action  plan  must 
set  forth  the  actions  to  be  taken  if  the 
action  leakage  rate  has  been  exceeded. 
At  a  minimum,  the  response  action  plan 
must  describe  the  actions  specified  in 
paragraph  (b)  of  this  section. 

(b)  If  the  flow  rate  into  the  leak 
detection  system  exceeds  the  action 
leakage  rate  for  any  sump,  the  owner  or 
operator  must: 

(1)  Notify  the  Regional  Administrator 
in  writing  of  the  exceedence  within  7 
days  of  the  determination; 

J[2]  Submit  a  preliminary  written 
assessment  to  the  Regional 
Administrator  within  14  days  of  the 
determination,  as  to  the  amount  of 
liquids,  likely  sources  of  liquids, 
possible  location,  size,  and  cause  of  any 
leaks,  and  short-term  actions  taken  and 
planned; 

(3)  Determine  to  the  extent  practicable 
the  location,  size,  and  cause  of  any  leak; 

(4)  Determine  whether  waste  receipt 
should  cease  or  be  curtailed,  whether 
any  waste  should  be  removed  from  the 
unit  for  inspection,  repairs,  or  controls, 
and  whether  or  not  the  unit  should  be 
closed; 

(5)  Determine  any  other  short-term 
and  longer-term  actions  to  be  taken  to 
mitigate  or  stop  any  leaks;  and 

(6)  Within  30  days  after  the 
notification  that  the  action  leakage  rate 
has  been  exceeded,  submit  to  the 
Regional  Administrator  the  results  of  the 
analyses  specified  in  paragraphs  (b)(3), 
(4).  and  (5)  of  this  section,  the  results  of 
actions  taken,  and  actions  plaimed. 

.  Monthly  thereafter,  as  long  as  the  flow 
rate  in  the  leak  detection  System 
exceeds  the  action  leakage  rate,  the 
owner  or  operator  must  submit  to  the 
Regional  Administrator  a  report 
summarizing  the  results  of  any  remedial 
actions  taken  and  actions  planned. 

(c)  To  make  the  leak  and/or 
remediation  determinations  in 
paragraphs  (b)(3),  (4),  and  (5)  of  this 
section,  the  owner  or  operator  must: 

(l)(i)  Assess  the  source  of  liquids  and 
amounts  of  liquids  by  source, 

(ii)  Conduct  a  fingerprint,  hazardous 
constituent,  or  other  analyses  of  the 
liquids  in  the  leak  detection  system  to 
identify  the  source  of  liquids  and 
possible  location  of  any  leaks,  and  the 
hazard  and  mobility  of  the  liquid;  and 

(iii)  Assess  the  seriousness  of  any 
leaks  in  terms  of  potential  for  escaping 
into  the  environment;  or 

(2)  Dociunent  why  such  assessments 
are  not  needed. 

8.  Section  265.226  is  amended  by 
revising  the  section  heading  and  adding 
new  paragraph  (b)  to  read  as  follows: 


§  265.226    MonHoflng  and  Inspwiion. 

(b)(1)  An  owner  or  operator  required 
to  have  a  leak  detection  system  under 
S  265.221(a)  must  record  the  amount  of 
liquids  removed  from  each  leak 
detection  system  sump  at  least  once 
eadi  week  during  the  active  life  and 
closure  period. 

(2)  After  the  final  cover  is  installed, 
the  amount  of  liquids  removed  from 
each  leak  detection  system  sump  must 
be  recorded  at  least  monthly.  If  the 
liquid  level  in  the  sump  stays  below  the 
pump  operating  level  for  two 
consecutive  months,  the  amount  of 
liquids  in  the  sumps  must  be  recorded  at 
least  quarterly.  If  the  liquid  level  in  the 
sump  stays  below  the  pump  operating 
level  for  two  consecutive  quarters,  the 
amount  of  liquids  in  the  sumps  must  be 
recorded  at  least  semi-annually.  If  at 
any  time  during  the  post-closure  care 
period  the  pump  operating  level  is 
exceeded  at  units  on  quarterly  or  semi- 
annual recording  schedules,  the  owner 
or  operator  must  retiun  to  monthly 
recording  of  amounts  of  liquids  removed 
from  each  sump  until  the  liquid  level 
again  stays  below  the  pump  operating 
level  for  two  consecutive  months. 

(3)  "Pump  operating  level"  is  a  liquid 
level  proposed  by  the  owner  or  operator 
and  approved  by  the  Regional 
Administrator  based  on  pump  activation 
level,  sump  dimensions,  and  level  that 
avoids  backup  into  the  drainage  layer 
and  minimizes  head  in  the  sump.  Ilie 
timing  for  submission  and  approval  of 
the  proposed  "pump  operating  level" 
will  be  in  accordance  with  S  265.222(a). 

9.  Section  265.228  is  amended  by 
redesignating  paragraphs  (b)(2)  and  (3) 
as  paragraphs  (b)(3)  and  (4) 
respectively,  and  by  adding  a  new 
paragraph  (b)(2)  to  read  as  follows: 

S26&22S   Clowrt  and  poet-doMire  care. 

(b)  •  ♦  * 

(2)  Maintain  and  monitor  the  leak 
detection  system  in  accordance  with 
S§  265.221(c)(2)(iv)  and  (3)  of  this 
chapter  and  265.226(b]  and  comply  with 
all  other  applicable  leak  detection 
system  requirements  of  this  part; 

10.  Section  265.254  is  revised, 
including  the  section  heading,  to  read  as 
follows: 

§265.254   OMign  and  operating 
reQuirefiients. 

The  owner  or  operator  of  each  new 
waste  pile  on  which  construction 
commences  after  January  29, 1992,  each 
lateral  expansion  of  a  waste  pile  unit  on 
which  construction  commences  after 
July  29, 1992,  and  each  such  replacement 


of  an  existing  waste  pile  unit  that  is  to 
commence  reuse  after  July  29, 1992  must 
install  two  or  more  liners  and  a  leachate 
collection  and  removal  system  above 
and  between  such  liners,  and  operate 
the  leachate  collection  and  removal 
systems,  in  accordance  with 
§  264.251(c),  unless  exempted  under 
S  264.251(d],  (e),  or  (f).  of  this  chapter 
and  must  comply  with  the  procedures  of 
i  265.221(b).  "Construction  commences" 
is  as  defined  in  S  260.10  of  this  chapter 
under  "existing  facility". 

11.  New  §§  285.255, 26S.250,  and 
265.260  are  added  to  read  as  follows: 


{265.256   AeUenl 

(a)  The  owner  or  operator  of  waste 
pile  units  subject  to  i  265.254  must 
submit  a  proposed  action  leakage  rate  to 
the  Regional  Administrator  when 
submitting  the  notice  required  under 

9  265.254.  Within  60  days  of  receipt  of 
the  notification,  the  Regional 
Administrator  will:  Establish  an  action 
leakage  rate,  either  as  proposed  by  the 
owner  or  operator  or  modified  using  the 
criteria  in  this  section;  or  extend  the 
review  period  for  up  to  30  days.  If  no 
action  is  taken  by  the  Regional 
Administrator  before  the  original  60  or 
extended  90  day  review  periods,  the 
action  leakage  rate  will  be  approved  as 
proposed  by  the  owner  or  operator. 

(b)  The  Regional  Administrator  shall 
approve  an  action  leakage  rate  for 
surface  impotmdment  units  subject  to 

t  265.254.  The  action  leakage  rate  is  the 
maximum  design  flow  rate  that  the  leak 
detection  system  (IDS)  can  remove 
without  the  fluid  head  on  the  bottom 
liner  exceeding  1  foot.  The  action 
leakage  rate  must  include  an  adequate 
safety  margin  to  allow  for  uncertainties 
in  the  design  (e.g.,  slope,  hydraulic 
conductivity,  thickness  of  drainage 
material),  construction,  operation,  and 
location  of  the  LDS,  waste  and  leachate 
characteristics,  likelihood  and  amounts 
of  other  sources  of  liquids  in  the  LDS, 
and  proposed  response  actions  (e.g.,  the 
action  leakage  rate  must  consider 
decreases  in  the  flow  capacity  of  the 
system  over  time  resulting  from  siltation 
and  dogging,  rib  layover  and  creep  of 
synthetic  components  of  the  system, 
overburden  pressures,  etc.). 

(c)  To  determine  if  the  action  leakage 
rate  has  been  exceeded,  the  owner  or 
operator  must  convert  the  weekly  flow 
rate  from  the  monitoring  data  obtained 
under  S  265.260.  to  an  average  daily  flow 
rate  (gallons  per  acre  per  day)  for  each 
sump.  Unless  the  Regional 
Administrator  approves  a  different 
calculation,  the  average  daily  flow  rate 
for  each  sump  must  be  calculated 
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weekly  dwlAg  th«  active  Me  and  ckwvre 
period. 


S26S.2S9 

(a)  The  owoer  or  openrtor  cf  waste 
pile  unit*  Hbieet  to  1 2BS.2S4  omst 
submit  a  respoaae  adioo  ptaa  to  the 
Regional  Adminislritar  when  subtaittiBg 
the  prapoiid  action  kakage  rate  oader 

{  a8S.2SS.  The  nspoaae  action  plan  SMist 
set  forth  the  acttooB  to  be  taken  tf  ^ 
actioa  leakage  rate  has  been  axoeeded. 
At  a  minimum,  the  neaponse  action  plui 
must  deacriba  the  actions  specified  in 
para^a^  (b)  of  this  aectioa. 

(b)  If  the  flow  rate  into  the  leak 
determination  systan  exceeds  the 
actioa  leaki^  tate  iar  any  sump,  the 
owner  or  operator  nast 

(1}  Notiiir  the  RagiaBal  Administrator 
in  writing  of  the  OGcecdence  widiia  7 
days  xtt  te  detemrtnatiwir 

(2}  SobaaA  a  preUminary  written 
assessment  to  tiie  Regional 
Adsiteiatntor  w«Un  14  days  of  the 
delenninatiaB,  as  to  the  amount  of 
liqidda.  likely  aoaroes  of  iiqaids, 
possible  bcation.  siae,  and  cause  of  any 
leak&  aod  short-tenB  actions  taken  and 
planned; 

(S)  Detenwiiie  to  Ae  extent  practicaWe 
the  location,  size,  snd  cause  oif  any  leric 

(4)  DeteiRiine  whether  waste  receipts 
should  cease  or  be  ctirtailed,  v^etiier 
any  wasto  should  be  removed  from  the 
unit  for  inspection,  repairs,  or  controls, 
and  whether  or  not  dw  unit  shotdd  be 
cloaed: 

(5)  Determine  my  other  short-torm 
and  lonser-term  actions  to  be  taken  1o 
inltigrte  or  stop  any  leaks;  and 

(6)  Within  se  days  after  die 
notification  that  d»  action  letduige  rate 
nas  been  exceeded,  submit  to  the 
Regionid  Administratet  the  resalts  of  die 
analyses  specified  hi  paragraphs  (b)t3), 
(4).  and(S]of  diisaection,  die  results  of 
actions  taken,  and  actions  planned 
Mondiiy  thereafter,  as  kmg  as  the  flow 
rate  in  the  leek  detection  system 
exceeds  die  action  leakage  rato,  the 
owner  or  operator  snst  submit  to  the 
Regional  Adninisfcator  a  report 
suiHMnciiig  wB  lesins  of  any  remedial 
actiona  token  and  actions  planned 

(c)  To  make  die  lesk  and/or 
remediation  delermimitions  in 
par^raph*  [\»im<  W.  and  (S)  of  this 
section,  the  owner  or  operator  must 

ilj(ii  Assess  the  soarce  of  iiquius  and 
ameonto  <rf  liquids  by  aoorce. 

(ii)  Condnct  a  fingerprint,  hazardous 
constituent,  or  other  cmalyses  of  tiie 
liqiiids  in  the  leafk  detection  83r8tem  to 
identify  the  source  of  Iiqaids  and 
possiUe  location  of  any  lens,  and  fiie 
hazard  and  nobinty  of  the  uquiw  and 


(iii)  Assess  the  seriousness  of  any 
leaks  in  terms  of  potential  for  escaping 
into  die  enviroranent;  or 

(2)  Document  why  such  assessments 
are  no4  needed. 


926SJW 

An  owner  or  operator  rcqaired  to 
have  a  leak  detection  system  under 
S  285.2S4  asttst  record  tfce  aaMiunt  of 
liquids  removed  from  eadi  le^ 
detectwB  aysteat  aunp  at  least  onoe 
each  v««ek  daring  the  active  life  and 
cloaore  period. 

12.  Section  265J01  is  amended  by 
revising  the  section  heading  and  by 
revising  paragraphs  (a)  and  (c)  to  reed 
as  foHowr 


92«&JOt 


(a)  The  owner  or  operator  of  each  oew 
landJEiU  unit  on  which  coislnKtioa 
commeacea  after  January  20. 1992.  each 
lateral  expaosioB  ot  a  landfill  unit  on 
whicfa  oonstructioa  coasmences  after 
July  29, 1992.  and  each  replaceiaeat  of 
an  existing  landfiM  vmit  that  is  to 
commence  reuse  after  July  2a  19e2tna«t 
instaU  two  or  man  liners  and  a  ieachato 
collection  and  reoMMral  ^rstesi  above 
and  between  such  liaers.  and  operate 
the  leachate  ooUection  and  resooval 
systems,  in  aooordanoe  with 
S  284J01(dJ.  («i.  or  (f).  of  this  chapter. 
"Caaslractian  cocMneoces"  is  as  defined 
in  S  26aiO  of  this  chapter  under 
"existing  facility". 

(c)  The  owner  or  operator  of  any 
replacessexrt  landfill  unit  is  exeaipt  from 
paragraph  (a)  of  this  section  if: 

(1)  The  PKJsting  onit  was  constiucted 
in  compliance  with  the  design  standards 
of  sectioa  aO(M(oXlKAXt)  and  (o)(5)  of 
the  Resonroe  Conservation  and 
Recovery  Act;  and 

[i]  Tliere  is  no  reason  to  believe  that 
the  liner  is  not  functioning  as  designed 

13.  Paragraphs  (a),  Jh],  (c).  and  (d)  of 
§  265.302  are  transferred  to  S  265.301 
and  redeMgnated  as  paragraphs  {f).  {^ 
(h).  and  (i).  respectively. 

14.  Section  265  J02,  is  amended  by 
revising  the  section  heading  and  adding 
paragraphs  (a)  through  fc]  and  new 

§S  265.303  and  205.304  are  added  to  read 
asfoHowK 


§2^.302    AetionI 

(a)  The  owner  or  operator  of  1a"<ffiB 
imits  subject  to.S  265.301  [a]  must  submit 
a  proposed  action  leaka^  rate  to  the 
Regional  Administrator  when  submitQi^ 
the  notice  required  under  S  2S5.301{bl- 
Widiin  00  days  of  receipt  of  the 
notification,  the  Regional  Administrator 
will:  Establish  an  action  leakage  rate. 


either  as  proposed  by  the  owner  or 
operator  or  modified  usiog  the  criteria  in 
this  section:  or  extend  the  review  period 
for  up  to30  days.  If  no  action  is  taken  by 
die  R^onal  Admhdstrator  before  the 
orig^al  60  or  extended  90  day  review 
periods,  the  action  leaka^  rate  wiQ  be 
approved  as  proposed  by  the  owner  or 
operator. 

(b)  The  Re^onal  Administrator  dull 
approve  an  action  leakage  rate  for 
surface  impoundment  units  subject  to 

S  285J01(a).  Ute  action  leakage  rate  is ' 
the  maximum  design  Oow  rate  that  the 
leak  detection  system  (IDS)  can  remove 
without  tiie  fluid  head  on  the  bottom 
liner  exceeding  1  foot.  The  action 
leakage  rate  must  include  an  adequate 
safety  mai;^  to  allow  for  uncertainties 
in  the  derign  (e.g..  slope,  hydraulic 
conductivity,  thickness  of  drainage 
material),  construction,  operation,  and 
locatton  of  the  LDS,  waste  and  leadiate 
characteristics.  UkeUbood  and  amounts 
of  other  sources  of  Uquids  in  the  LDS. 
and  proposed  response  actions  {e^  the 
actioa  leakage  rate  must  consider 
decreases  in  the  flow  capacity  of  the 
system  over  time  resulting  from  sHtetion 
and  clogging,  rib  layover  and  creep  of 
synthetic  components  of  the  system, 
overburden  pressures,  eta). 

(c)  To  determine  if  the  action  Irakngr 
rate  has  been  exceeded,  the  owner  or 
operator  must  convert  the  weddy  or 
monthly  flow  rate  from  the  monitoriag 
data  obtained  under  i  2B5J04  to  an 
average  daily  flow  rate  (gaSons  per  acre 
per  day)  tor  each  sump.  Unless  die 
Regtonal  Admbiiatrator  approves  a 
different  calculatina.  the  aversee  daily 
flow  rate  for  each  sump  nast  be 
calculated  weekly  during  dia  active  life 
and  dosuie  period,  and  Boolhly  Airing 
the  post-closure  caw  period  when 
monthly  monitoring  is  requfaod  nadN' 

S  2e5.304(b). 

§265.303   naspwiae  actiona. 

(a)  Hie  owner  or  operator  of  landfill 
units  subject  to  S  2B&30Hb)  must  aidiaiit 
a  response  action  plan  to  tibe  Bi^nnal 
Administrator  when  submitting  die 
proposed  action  leakage  rate  under 

S  265J02.  Tiie  response  action  plan  must 
set  fbrdi  the  acticws  to  be  taken  if  the 
action  leakage  rate  has  been  exceeded 
At  a  minJBMim.  the  response  action  plan 
must  describe  the  actions  ^ledfied  in 
paragraph  (b)  of  this  sectton. 

(b)  If  the  flow  rate  into,  the  leak 
detection  system  exceeds  the  action  ' 
leakage  rate  for  any  sump,  die  owner  or 
operator  must: 

(1)  Notify  the  Rc^ioaal  Adaaiaiatntor 
in  wiitiiw  of  the  eweedence  within  7 
days  of  me  determination; 
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(2)  Sidmnt  a  ptriiminiiry  writtm 
assesanmit  to  te  RegioiMl 
Administrator  within  14  days  of  the 
determination,  as  to  the  amomit  of 
liquids,  likely  sources  of  liquids, 
possible  location,  size,  and  cause  of  any 
leaks,  and  short-tetm  actioM  takoa  and 
planned: 

(3)  Determine  to  the  extent  practicable 
the  location,  size,  and  cause  of  any  teak: 

(4)  Determine  whether  waste  receipt 
should  cease  or  be  curtailed,  whether 
any  waste  should  be  removed  from  the 
unit  for  inspection,  repairs,  or  controls, 
and  wheter  oriKH  thie  anit  should  be 
closed; 

(5)  Determine  any  other  short-term 
and  longer-term  actions  to  be  taken  to 
mitigate  ot  stc^  any  leaks;  and 

(6)  Withfai  30  days  after  the 
notification  that  die  action  leakage  rate 
has  been  exceeded,  submit  to  the 
Regional  Administrator  the  results  of  die 
analyses  specified  in  paragraphs  (b)(3), 
(4),  and  (S)  of  this  section,  the  results  of 
actions  takoi,  and  actions  planned. 
Monthly  thereafter,  as  feng  as  die  flow 
rate  in  the  leak  detectioa  tyiten 
exceeds  the  actkin  lericage  rate,  the 
owner  or  operator  must  submit  to  die 
Regional  Administrator  a  report 
summarizing  die  results  of  any  remedial 
actions  taken  and  actions  planned. 

(c)  To  make  the  leak  and/or 
remediation  determinatioDs  in 
paragraphs  (b)(3),  (4),  and  (5)  of  this 
section,  the  owner  or  operator  must: 

(l)(i)  Assess  the  source  of  liquids  and 
amounts  of  liquids  by  source. 

(ii)  Conduct  a  fingeqinnt.  hazardous 
constituent,  or  other  analjrses  of  the 
liquids  in  the  leak  detection  system  to 
identify  die  source  of  liquids  and 
possible  location  of  any  leaks,  and  die 
hazard  and  mobility  of  the  liquid;  and 

(iii)  Assess  the  seriousness  of  any 
leaks  in  terms  of  potential  for  escaping 
into  the  environment;  or 

(2)  Document  why  such  assessments 
are  not  needed. 

9  26S.304   MooKoflnQ  and  Inepecllofi. 

(a)  An  owner  or  operator  required  to 
have  a  leak  detection  system  under 

S  26S.301(a)  most  record  die  amount  of 
liquids  removed  from  eadi  leak 
detection  system  sump  at  least  once 
each  wedc  during  the  active  life  and 
closure  period. 

(b)  After  die  final  cover  is  instaOed. 
the  amoont  of  bqaids  removed  ftom 
each  leak  detection  system  sump  nuist 
be  recorded  at  least  monthly.  If  the 
liquid  level  in  the  sump  stays  below  the 
pump  operating  levd  for  two 
consecutive  months,  the  amount  of 
liquids  in  the  sunqw  mast  be  tecoided  at 
least  quarteriy.  If  die  liquid  level  in  die 
sump  stays  below  die  pump  operating 


level  for  two  consecutive  quarters,  the 
amount  of  bqesde  in  the  sumps  must  be 
recorded  at  least  scnu-aaiaally.  If  at 
any  time  dviog  the  poat-cbsure  care 
period  the  pump  (grating  level  is 
exceeded  at  units  on  quarterly  or  semi- 
annual recording  schedules,  die  owner 
or  operator  must  return  to  monthly 
recwdhiB  of  aasoonts  of  Hqoids  removed 
from  each  uaaip  until  the  liquid  level 
ag^R  slays  below  the  pump  operating 
level  for  two  consecutive  months. 

(c)  "PHap  operating  level"  is  a  Hqnid 
level  ^oposed  by  die  owner  or  operator 
and  approved  by  die  Regional 
Adndnittrator  baaed  on  pump  activation 
level,  sump  dimensions,  and  level  that 
avoids  bfKkup  into  the  drainage  layer 
and  minimizes  head  in  the  sump.  Ilie 
timing  for  submission  and  approval  of 
the  proposed  "pomp  operath^  level" 
will  be  in  aocoidance  with  §  265.302(a). 

15.  Section  285.310  is  amended  by 
redesignathig  paragraphs  (bK2).  (3),  and 
(4)  as  paragre^  (bX3).  (4).  and  (5). 
respectivefy.  and  by  adfhng  a  new 
paragraph  (bX2)  to  read  as  follows: 

§268,S10 


(b)*  •  • 

(2)  Maintain  and  monitor  dw  leak 
detection  system  hi  accordance  widi 
SS  2M.301(cN3)(iv)  and  (4)  of  diis 
chapter  and  aBBi04(b),  and  comply  widi 
all  odMT  applicable  leak  detection 
system  requirenoits  of  this  part; 


PART  270-CPA  AOMIMSTEnEO 
PERMIT  PROGRAMS:  THE 
HAZAROOUS  WASTE  PERMTT 
PROQRiMI 

1.  The  andiority  dtaticm  for  part  270 
continues  to  read  as  follows: 

Auihiriir.  42  U.&C  6905,  an2.  aeai.  «S6, 

6827, 8939.  and  6874. 

2.  Section  278l4  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


(27014   Eflaeiolai 

(a)  Comiriiance  with  a  RCRA  pemrit 
during  its  term  constitutes  conqdiance, 
for  purposes  of  enforcement  with 
subtitle  C  of  RCRA  eacqit  for  dioee 
requirements  not  induded  in  the  pennit 
which: 

(1)  Beoonie  effective  by  statute, 

(2)  Are  pfOBBuigated  under  part  268  of 
diis  charter  rartricting  the  placement  of 
hazardoua  woctas  in  OT  osi  the  land:  or 

(3)  Are  praoRdgated  under  part  28«  of 
diis  chapter  r^aidiag  leak  detoctkm 
systems  for  new  and  laftscsaient 
surface  impoundment  waste  pde.  aad 
landfill  units,  and  lateral  expanaions  of 
surface  impoundment,  waste  pUe,  and 


landfill  units.  The  leak  detection  system 
requirements  include  double  liners, 
CQA  programs,  monitoring,  action 
leakage  rates,  aad  response  action 
plans,  and  will  be  implemented  through 
die  procedures  of  I  270.42  Class  1* 
permit  modifications. 

(3)  Section  270.17  is  amended  by 
redesignating  paragraphs  (bM2)  and  (3) 
as  (b)(6)  and  (7)  respectively;  revising 
paragra|ih  (b);  introductory  text  adding 
paragraphs  (bK2)  through  (bK5):  and 
revising  para^wph  (c)  to  read  as 
follows: 


t27ai7 


Parts 

tar  aurtace 


(b)  Detailed  plans  and  an  engineering 
report  describta^  how  the  surface 
impoundment  is  designed  and  is  or  will 
be  constructed,  operated  and 
maintained  to  meet  the  requirements  of 
Si  264.18. 284.221. 264.222,  and  264.223 
of  diis  chapter,  addressing  the  following 
items: 

(!)•'• 

(2)  The  doidile  liner  and  leek 
(leachate)  detection,  collection,  and 
removal  system,  if  the  surface 
impoundment  must  meet  the 
requirements  of  1 264.221(c)  of  diis 
chapter.  If  an  exemption  from  the 
requirements  for  double  liners  end  a 
leak  detection,  oodection,  and  removal 
system  or  aHemative  design  is  aon^t  as 
provided  by  i  264.221(d}.  (e).  or  (f)  of 
this  chapter,  submit  appropriate 
informatiaa: 

(3)  If  the  leak  detection  system  is 
located  in  a  saturated  zone,  submit 
detailed  plans  and  an  engineering  report 
expteini^  die  leak  detection  system 
design  and  operation,  and  the  location 
of  the  saturated  zone  in  relation  to  the 
leak  detection  sjrstem: 

(4)  The  construction  quality  assurance 
(CQA)  plan  if  required  under  |  264.19  of 
thisdtapter: 

(5)  Piopoeed  action  leakage  rate,  with 
rationale,  if  required  under  i  284.222  of 
this  chafer,  and  response  action  plan,  if 
required  under  f  264.223  of  diis  chapter, 

(c)  A  deauiption  of  how  eadi  surface 
impoundment  iachiriing  die  double  liner 
system,  leak  detection  system,  cover 
system.  Kid  eppnrtenances  for  control 
of  overtopping,  will  be  inspected  in 
order  to  meet  die  requiiemento  of 

i  264.226(a).  (b).  and  (d)  of  this  chapter. 
This  infonwtion  must  be  included  in  the 
inspection  jrian  sufao^tted  under 
(  270.14(b)(5); 
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4.  Section  270.18  is  amended  by 
revising  paragraphs  {c]  introductory 
text,  (c)(1)  and  (d)  to  read  as  follows: 

S27ai8    Specific  Part  B  mfonnatlon  for 
wastepiies. 


(c)  Detailed  plans  and  an  engineering 
report  describing  how  the  waste  pile  is 
designed  and  is  or  will  be  constructed, 
operated,  and  maintained  to  meet  the 
requirements  of  §§  264.19.  264.251, 
264.252.  and  264.253  of  this  chapter, 
addressing  the  following  items: 

(l)(i)  The  liner  system  (except  for  an 
existing  portion  of  a  waste  pile),  if  the 
waste  pile  must  meet  the  requirements 
of  §  264.251(a)  of  this  chapter.  If  an 
exemption  from  the  requirement  for  a 
liner  is  sought  as  provided  by 
S  264.251(b)  of  this  chapter,  submit 
detailed  plans,  and  engineering  and 
hydrogeological  reports,  as  appropriate, 
describing  alternate  designs  and 
operating  practices  that  will,  in 
conjunction  with  location  aspects, 
prevent  the  migration  of  any  hazardous 
constituents  into  the  ground  water  or 
surface  water  at  any  future  time; 

(ii)  The  double  liner  and  leak 
(leachate)  detection,  collection,  and 
removal  system,  if  the  waste  pile  must 
meet  the  requirements  of  §  264.251(c)  of 
this  chapter.  If  an  exemption  from  the 
requirements  for  double  liners  and  a 
leak  detection,  collection,  and  removal 
system  or  alternative  design  is  sought  as 
provided  by  S  284.251(d).  (e),  or  (f)  of 
this  chapter,  submit  appropriate       , 
information; 

(iii)  If  the  leak  detection  system  is 
located  in  a  saturated  zone,  submit 
detailed  plans  and  an  engineering  report 
explaining  the  leak  detection  system 
design  and  operation,  and  the  location 
of  the  saturated  zone  in  relation  to  the 
leak  detection  system; 

(iv)  The  construction  quality 
assurance  (CQA)  plan  if  required  under 
S  264.19  of  this  chapter; 

(v)  Proposed  action  leakage  rate,  with 
rationale,  if  required  under  {  264.252  of 
this  chapter,  and  response  action  plan,  if 
Aquired  under  S  264.253  of  this  chapter 


(d)  A  description  of  how  each  waste 
pile,  including  the  double  liner  system, 
leachate  collection  and  removal  system, 
leak  detection  system,  cover  system, 
and  appurtenances  for  control  of  run-on 
and  run-off,  will  be  inspected  in  order  to 
meet  the  requirements  of  S  264.254(a), 
(b).  and  (c)  of  this  chapter.  This 
information  must  be  included  in  the 
inspection  plan  submitted  under 
9  270.14(b)(5); 


5.  Section  270.21  is  amended  by 
revising  paragraphs  (b)  introductory 
text,  (b)(1)  and  (c)  to  read  as  follows: 

$270^1    Specifie  Part  B  Inf  onnatlon 
raquirMnents  for  landfill*. 


6.  Section  270.42  is  amended  by 
adding  the  foHowing  to  Appendix  I: 

$270^2    Parmtt  modmcation  at  tlw 
requtst  of  tlM  parmittae. 


Appendix  I  To  S  27B.42.— Classification  of 
Permit  ModiRcatioa 


(b)  Detailed  plans  and  an  engineering 

report  describing  how  the  landfill  is  '=          ~                                 ' 

designed  and  is  or  will  be  constructed.         Modirication "ass 

operated,  and  maintained  to  meet  the 

requirementsof  55  264.19, 264.301,  *       ,       * 

264.302,  and  264.303  of  this  chapter,  B.  *  *  • 

addressing  the  following  items:  '•  Construction  quality  assurance 

(l)(i)  The  liner  system  (except  for  an  P'^"^ 

existing  portion  of  a  landfill),  if  the  "•  Changes  that  the  CQA  officer 

landfill  must  meet  the  requirements  of  cerufies-   in     the     operating 

6  264  SOlfal  of  this  chanter  If  an  record  will  provide  equivalent 

8^b4.JUHajottm8cnapter.  lian  ^^  ^^^^^  certainty   that   the 

exemption  from  the  requirement  for  a  ^„i,    components    meet    the 

liner  is  sought  as  provided  by  design  specifications 1 

5  264.301(b)  of  this  chapter,  submit  b.  Other  changes 2 

detailed  plans,  and  engineering  and  •              *              •             *             * 

hydrogeological  reports,  as  appropriate.  H.  *  *  * 

describing  alternate  designs  and  6.  Modifications  of  unconstructed 

operating  practices  that  will,  in  units        to        comply        with 

conjunction  with  location  aspects.  §J  264.221(c),    284.222.    264.223. 

prevent  the  migration  of  any  hazardous  "'"'  264.226(d) *1 

constituents  into  the  ground  water  or  '•    Changes    in    response    action 

surface  water  at  any  future  time;               -  P    ,'                              ,    . 

(ii)  The  double  liner  and  leak  »    ^<='*"'"'  "  "'=*«'"  '"''«8« 

(leachate)  detection,  collection,  and  '       .  ^%^ : ".'L 

*            ,        .        .r »!.    1     jr-ii         .         .  b.  Change  in  a  specific  response 

removal  system,  if  the  landfill  must  meet  ^„^f     ;„  fj^uency  or  ef- 

the  requirements  of  5  264.301(c)  of  this  fectiveness        ~                              3 

chapter.  If  an  exemption  from  the  c.  Other  changes 2 

requirements  for  double  liners  and  a  •              •             •              •              • 

leak  detection,  collection,  and  removal  J.  *  *  * 

system  or  alternative  design  is  sought  as  7.  Modifications  of  unconstructed 

provided  by  §  264.301(d).  (e).  or  (f)  of  units        to        comply        with 

this  chapter,  submit  appropriate  §§  264.251(c).    284.252,   284.253. 

information;  264.254(c).    284.301(c).    284.302. 

(iii)  If  the  leak  detection  system  is  284.303(c).  and  284.304 M 

located  in  a  saturated  zone,  submit  »    Changes    In    response    action 

detailed  plans  and  an  engineering  report  P    .                        ... 

explaining  the  leak  detection  system  a.  tacrease  m  action  leakage            ^ 

design  and  operation,  and  the  location  ^  '^a.;^  ina'spe^mcresp^nse" 

of  the  saturated  zone  m  relation  to  the  reducing  its  frequency  or  ef- 

leak  detection  system;  fectiveness 3 

(iv)  The  construction  quality  ^  other  changesIiZiZIZZ"!!!!          2 

assurance  (CQA)  plan  if  required  under       

5  264.19  of  this  chapter 

(v)  Proposed  action  leakage  rate,  with  *        *        .        .        . 
rationale,  if  required  under  5  264.302  of 

this  chapter,  and  response  action  plan,  if  PART  271— REQUIREMENTS  FOR 

required  under  5  264.303  of  this  chapter;  AUTHORIZATION  OF  STATE 

HAZARDOUS  WASTE  PROGRAMS 


(c)  A  description  of  how  each  landfill, 
including  the  double  liner  system, 
leachate  collection  and  removal  system, 
leak  detection  system,  cover  system, 
and  appurtenances  for  control  of  run-on 
and  run-off.  will  be  inspected  in  order  to 
meet  the  requirements  of  5  264.303(a), 
(b),  and  (c)  of  this  chapter.  This 
information  must  be  included  in  the 
inspection  plan  submitted  under 
5  270.14(b)(5): 


1.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  8905,  6912(a),  and  6926. 

2.  Section  271.1(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication: 

1 271.1    PurpoM  and  aeopa. 


U  Ml 
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Table  1.  Regulations  Implementing 
THE  Hazardous  and  Soud  Waste 
Amendments  of  1984 


Pronmlga- 

Title  ol 

Federal 
Regnter 
referertce 

Effective 

tiondate 

rsQultttion 

data 

• 

• 

•             • 

• 

Januaiy 

Unersand 

57FR  [Insert 

July  29, 

29.1992. 

Leak 

Federal 

1992 

Detection 

Register 

tor 

Page 

Hazard- 

NumtMral.. 

out 

Waste 

Land 

Disposal 

Units*. 

<  TIw  following  portions  of  this  rule  are  not  HSWA 
regulations:  SS  264.19  and  265.19  for  final  covers 

[FR  Doc.  92-1655  Filed  1-28-82;  8:45  am] 
BIUJNO  COM  WaO-SO-M 


VOL 


ISS 


1992 


U  Ml 


Wednesday 
January  29,  1992 


Part  III 


Environmental 
Protection  Agency 

Ethyl  Parathlon,  Amendment  of 
Cancellation  Orden  Notice 


3gl» 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-661S7A;  FRL  4044-9] 

Ethyl  Parathlen,  Amendment  of 
Canoellation  Order 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  issuance  of  amended 
cancellation  order. 

summary:  On  December  13, 1991,  EPA 
published  pursuant  to  section  6(f)(l]  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  an 
announcement  of  receipt  of  requests 
from  a  number  of  registrants  to 
voluntarily  cancel  registrations  of 
pesticide  products  containing  ethyl 
parathion  (0,0-diethyl-0-{p- 
nitrophenyl]  phosphorothioate) 
("parathion")  and  a  cancellation  order 
graiMing  the  requests.  The  cancellation 
order  contained  certain  limitations  upon 
the  sale,  distribution,  and  use  of  existing 
stocks  of  canceled  pesticide  products 
containing  parathion.  EPA  has  amended 
the  cancellation  order  to  permit  limited 
additional  use  of  existing  stocks  of 
certain  canceled  products  containing 
parathion. 

dates:  The  amended  cancellation  order 
became  effective  on  January  17, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Steinwand,  Office  of  Pesticide 
Programs  (H7508W).  Bnvironmeiital 
Protection  Agency,  401 M  St,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number  ^>ecial  Review 
Branch.  3rd  Floor  2800  Jefferson  Davis 
Highway,  Arlington,  VA  703-308-8174. 
SUPPLEMENTARY  WFORMATIONC 

I.  Amended  Cancellation  Older 

On  December  13, 1991,  EPA  published 
a  notice  in  the  Federal  Register,  (56  FR 
65061),  pursuant  to  section  6(f)(1)  of 
FIFRA,  which  announced  receipt  of 
requests  from  a  number  of  registrants  to 
voluntarily  cancel  registrations  of 
pesticide  products  containing  parathion 
as  an  active  ingredient.  The  requests 
were  the  result  of  an  agreement  between 
EPA  and  registrants  of  parathion 
products  which  limited  the  sites  where, 
and  the  apphcation  practices  by  which, 
parathion  could  be  used  In  the  same 
notice,  EPA  published  an  order  granting 
the  cancellation  requests  and  placed 
certain  restrictions  on  the  sale, 
distribution,  and  use  of  existing  stocks 
of  canceled  products  containing 
parathion.  In  brief,  those  restrictions 


prohibited  any  distribution  or  sale  after 
December  1, 1991,  and  use  after 
December  31, 1891,  of  any  canceled 
parathion  product  unless  the  product  is 
aerially  applied  on  one  of  a  small 
number  of  retained  field  crop  uses 
according  to  specific  conditions 
referenced  in  the  cancellation  order. 

In  recent  weeks,  the  Agency  bee 
become  aware  of  information  that  has 
led  to  the  reconsideration  of  the  exiiting 
stocks  provision  of  the  cancellation 
order.  The  Agency  had  assumed  during 
the  negotiations  that  led  to  the 
agreement  that  although  some  canceled 
parathion  products,  particularly  those  of 
emulsifiable  concentrate  formulatians, 
could  be  diverted  to  use  on  the  retained 
field  crops,  other  formulations, 
particularly  the  wettable  powder  ones, 
would  not  be  well  suited  to  aerial 
application  on  field  crops.  Discussions 
with  registrants  and  others  have 
subsequently  confirmed  that  wettable 
powder  product  is  not  likely  to  be 
diverted  to  or  reformulated  for  use  on 
the  retained  field  crops.  At  the  time  EPA 
entered  the  agreement  with  the 
parathion  registrants,  it  was  hoped  diot 
much  of  the  wettable  powder  existing 
stocks  in  the  end-users'  hands  would  be 
used  prior  to  the  December  31st  ctttoff 
date  (particularly  in  California,  where  a 
great  deal  of  parathion  was  previously 
used  during  the  last  months  of  the  year). 
It  appears  that  a  significant  amount  of 
wettable  powder  stocks  was  diverted  to 
California  (and  perhaps  other  western 
stated)  after  the  agreement  was  signed, 
but  unfavorable  weather  conditions 
resulted  in  much  less  use  than  was 
anticipated.  Consequently,  there  now 
appears  to  be  a  large  amount  of 
wettable  powder  product  remaining  in 
the  bands  of  end-users  (commercial  and 
private  applicators],  particularly  in 
California  (and  perhaps  in  other  western 
states).  Although  EPA  does  not  have 
firm  figures  on  the  amount  of  product  in 
the  bands  of  end  users  around  the 
country,  there  is  evidence  of  sufficient 
stock  to  be  concerned  about  its  Unig 
term  safety. 

EPA  has  held  discussions  with 
registrants  in  an  effort  to  persuade  ^em 
to  participate  in  a  voluntary  recall  of 
canceled  parathion  product.  Altbou^ 
this  appears  likely  to  occur  for  the  great 
bulk  of  emulsifiable  concentrate 
product,  many  registrants,  distributors, 
and  retail  dealers  of  parathion  products 
are  refusing  to  take  back  non- 
emulsifiable  concentrate  product 
currently  in  the  hands  of  end-users. 
Because  these  products  were  not 


suspended  before  they  were  canceled. 
EPA  lacks  the  authority  under  FIFRA 
section  19  to  mandate  a  recall  by 
registrants  of  the  products  still  in  the 
hands  of  end-users.  Further,  it  appears 
unlflcely  that  state  governments  have  the 
resources  required  to  assume 
responsibility  for  the  proper  disposal  of 
diis  material  As  a  result,  the  Agency  is 
faced  with  a  situation  where  it  appears 
incraaaingly  likely  that  end-users  may 
have  to  bear  the  burden  of  proper 
storage  and  disposal  of  large  quantities 
of  non-emulsifiable  parathion  products. 

The  Agency  has  had  discussions  with 
glower  groups  and  state  officials,  and  is 
concerned  that,  because  of  the  expense 
of  properdisposal,  holders  of  parathion 
products  may  either  attempt  to  store  the 
products  indefinitely  or  use  or  dispose 
of  them  illegally.  Many  of  the  wettable 
powder  products  are  packaged  in  paper 
containers,  which  further  complicates 
the  storage' and  transportation  of  the 
material.  EPA  has  doubts  at  this  point 
that  many  end-users  have  proper 
facilities  for  long-term  storage  of 
hazardous  materials,  and  is  concerned 
with  the  risks  of  such  long-term  storage 
even  if  users  attempt  to  store  the 
material  properly  (EPA  will  be 
proposing  long-term  storage 
lequirements  for  canceled  parathion 
products  in  the  near  future). 

In  light  of  the  concerns  identified 
above,  EPA  has  determined  that  the 
risks  associated  with  canceled  wettable- 
jwwder  parathion  products  remaining 
indefinitely  in  the  hands  of  end-users 
may  outweigh  the  risks  associated  with 
restricted  use  of  such  products  currently 
in  die  physical  possession  of  end  users, 
and  has  therefore  decided  to  allow  some 
limited  additional  use  of  such  canceled 
products.  Accordingly,  EPA  is  amending 
the  cancellation  order  issued  on 
December  13, 1991  to  allow  use  through 
July  31, 1992  (in  accord  with  label 
directions,  restrictions  and  conditions), 
of  non-emulsifiable  concentrate 
canceled  parathion  product  currently  in 
the  physical  possession  of  end  users. 
TUs  Amended  Cancellation  Order 
applies  only  to  use  of  certain  canceled 
paradiion  products;  no  further 
distribution  or  sale  of  such  products  is 
permitted.  In  order  to  be  lawful  under 
ED51A,  any  such  use  must  be  in 
accordance  with  the  previously- 
approved  labeling  for  the  particular 
rpioduct  used. 

Ihe  products  for  which  additional  use 
through  July  31, 1992  is  allowed  are 
identified  in  the  following  Table  1: 


UMI 


Federal  Register  A  Vol  57.  No.  19  /  Wednesday.  January  29.  1992  /  NoUces 


iAi 


Table  i.—Prooucts  Approved  For  Extended  Use 


Cotnpa- 

ny 
R«gis- 
trafion 
Num- 
ber 


Company  Name 


Company  AddraM 


Pfodud 
Nufnbsf 


PfOduCt  NtfM 


279 


FMC    Corporation,    Agrlcuttural 
Group 


Clwiiitil 


769 


Sureco 


2935 
5481 


WillMr-Ellis 

AMVAC  Chemical  Cofp. 


5905 

9779 
10163 

116S6 

19713 
34704 


51036 


Helena  Chemical  Company 

Riveraida/Tem  Cotporation 
GkmanCompany 

Westefn  Fann  Secvice 

Drexel  Chemical  Company 
Platte  Chemical  Company 


Micro-Flo  Company 


1735  Market  Street,  Phladelphia.  PA  19103 


P.O.  Box  938,  Fort  VaRey,  GA  31030 


191  W.  Shaw  Avenue,  Suite  107,  Fresno, 
CA  93704 

4100  E  Washington  Blvd.,  Los  Angeles,  CA 
90023 


Suite  500,  6075  Poplw  Avenue,  Memphis, 
TN  38119 


P.O.  Box  171376,  Memphis,  TN  38167 
P.O.  Box  5569,  Yuma,  AZ  85366 


3705    W.    Beechivood    Ave.,    Suite    101, 
Fresno.  CA  93711 


P.O.  Box  9306.  Memphis.  TN  38109 


419  18th  Street.  P.O.  Box  667,  Greeley,  CO 
80632 


P.O.  Box  5948,  Lakeland,  FL  33807 


279-336 

279-447 
279-464 
279-1251 
27»-1957 
279-2069 
279-2770 

789-77 
769-110 
769-241 
766-442 
769-518 

769-557 
2935-329 


5481-99 

5481-127 
6481-185 
6481-243 
5481-244 
5481-246 
5481-252 
5481-260 
5481-263 
5481-266 
6481-277 
5481-281 
5481-290 
5481-295 
5481-297 
5481-299 

5481-329 

5905-264 

5905-292 

9779-205 

10163-54 
10163-62 

11656-62 
11656-84 

19713-100 
19713-280 

34704-56 

34704-85 
34704-60 
34704-327 
34704-334 
34704-385 
34704-460 

51036-21 
51036-32 
51036-43 
51036-46 
51036-47 
51036-86 
51036-155 
51036-160 


Phoskl  Spray 

Phoskil  25  Spray 

Phoskl  2  Oust  msecHcide 

AquaPhosMIO 

Niagara  Parathion  2  Coated  Qranulee 

Parathion  lOGranutsr 


Parthion15%WeRsUe 

Paralhton-Sulphur  2  Peach  Spray  6 

Paralhior>-Captan  Peach  Spray 

10%  Paralhiort  QranuliMed 

Sur»4(oleP  Paralhion-Sulphur  FkxMble  Peach 

Spray 
Parathion  2S-W 

Wtttur-EHis  Parathion  8  FtoiMblo 


Durham  Ourathion  Granulea  2 

Durham  Durathion  Qranules  6 

Parathton25W    ^^^ 

Royal  Brand  1%  ParaMon 

Fortiam  ParaMon  Dual 

3.75%  Pwalhion  «  70%  SuMv 

Parathion  4-G 

Thiodwi  3  Parathion  1  Tobaooo  Dual 

Parathion  25  DB 

Potyram  3.5  Dust  WMh  ParaWow-I.O 

Captan  Parathion  2^7.5  Wsttitaie 

n  1 1  .iiiiii  II  if  \u 

raravNon  i^w 

AppleDustNaa 

2%  Parathion  Dual 

Cyprsx.  Parathton.  Sulphur  2-2-20  Dust 

Sulphur-Paralhkin    FunglcUe    Ineedioida   For 


Pvathion-23n(>SuHur  2.7-12-66  WP 

PeachSpray 

15%  Parattdon  Weltabia 

Riverside  10%  PsraMon  Qranuiss 

ProM  Pwthion  0  FIowidw 
ProkN  Pvathion  25  WP 

Pwattiion  25  WeltaUe 
Parathton  25  Weitat)le 

Drexel  Parathion  10%G 
Ma.  mc.  Parathion  10%G 

dean  Crop  Parathion  2SW 
Cteen  Crap  Parathion  6-F 

rwluVOn  cDVf 

Koto  Phos  KM  3  Spray 
Sulfur  6  Phos  KH  2  Sixay 
Ci«>tan  25  Paralhkxi  7.5  W.P. 
25W 


Pvathionl5WP 
Parathion  15  WP 
Parathkxi  10G 
Peach  Spray  S-P-Z  6-2-3 
Peach  Spray  S-P  6-2    ' 
Parathton  25  WP 
Pwathton  2%  Bait 
Pvathion  10  Granular 


The  parathion  section  24(c)  special  local  need  registrations  that  have  been  approved  for  extended  use  are  list  in  the 
following  Table  2: 
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Table  2.— Parathion  Section  24(G)  (State)  SftCMU.  Local  Need  (SLKQ  Regjstwations  Approved  for  Extended  Use 


Comp*- 

ny 
Reyii. 

bllNJA 

Num- 
twr 

On*pmfHmm 

Cofnpsny  AcMrats 

Product 
Number 

lunil    ChMkal 

t735  MwM  SttMt.  PWJrtphIt  PA  19103 

CA780fM 

MBgvs'Fhos  Ml  25  S)EWVy 

279 

QnMp 

i 

-J 

CA790064 
CAB00183 
CA8S0064 

Magara  Phoe  Kl  25  Spray 
Mmara  Phoa  Kl  2S  Spray 
Niagara  Phoa  Kl  25  Spray 

29»S 

Wft)6c-£Ris 

i 

1»1  W.  Shaw  Avenue,  Suite  107,  Fresno, 
CA  83704 

0R7WX»1 

ID770020 

KMOOIO 

WA620073 

Niagara  Phot  KH  25  Spray 

Rad  Top  ParalNon  8  FkMrable 
Red  Top  Parathion  8  Flowable 
Red  Top  Pvalhion  8  Ftowable 

45B1 

Psnnwvt 

i 
1 

Three  Par1(way.  Room  619.  Philadelphia.  PA 
1S102 

LA860005 

OKTMOIS 

Penncap.E  Insecticide 

Products  for  which  no  additional  use  is  allowed  are  identified  in  the  foDowing  Table  3: 

I       Table  3.— Products  Not  Approved  For  Extended  Use 


Compa- 

Reg^ 
tratton 
Num- 


279 


789 
2935 

4787 

5481 


5905 


7401 


9779 


10107 
10183 


11658 


FMC    Coiporalian,    A^F^cuiajrat    CtvsnilBal 
Group 


Soreoo 

WiltMir-ENis 


uneninova  nowang  a/9 


AMVAC  Chamlcal  Ooip. 


Helena  Chemicri  Coinpany 


Voluntary  Purchasing  Broup,  tnc. 


Rivdrside/Terra  CorpoMlon 


Company  Address 


1735  Market  Street.  Philadelphia,  PA  19103 


P.O.  Box  938,  Fort  Valley.  GA  31030 

191  W.  Shaw  Avenue.  Suite  107.  Fresno, 
CA  93704 


1455  Broad  Street.  Bloomfield,  NJ  07008 


4100  E.  Washington  Blvd.,  Loa  Angeles.  CA 
90023 


Suite  500.  6075  Popiv  Avenue,  Memphis, 
TN  38119 


Combelt  Chemical  Cerapany 
Qowan  Comparty 


Wastsm  Farm  Service 


UMI 


PX).  Box  460,  Bonham,  TX  75418 


P.O.  BOX  171378.  Memphis,  TN  38187 


P.O.  Bbx  410.  McCook.  NE  89001 
Pi}.  Box  5569.  Yuma,  AZ  85366 


3706    W.    Beechwood 
Fresno.  CA  93711 


Ave..    SuNs    101, 


Product 
Regisira- 

tion 
Number 


279-1368 

279-1611 
279-2089 
279-2128 

769-291 

2935-138 

2935-360 

4787-12 
4787-13 

S481-151 

5481-152 
5461-261 
5481-266 
S481-287 

5906-82 

5905-86 

SB05-109 
5805-187 
5905-214 
5905-215 
5905-225 
5905-334 

7401-156 
7401-203 
7401-297 

977»-26 

9779-125 
9779-136 

10107-24 

10183-1 
10160-8 

10163-52 
10163-1-17 

11666-14 


Product  Name 


Parathion  4  Emusifiatjie 

Aqua  8  Parathion 
Parathion  1  Thiodan  2  EC 
Methyl  Parathion  3  Parathion  8  EC 

Parathion-EC4 

WHbur-EMs  Parathion  4  Spray 

Wilbur-Ellis  Ethyl-Methyl  Psrathion  6-3 

Sure-Death  Brand  Aicpara-MiscMe 
Sure  Death  Brand  4LB.  Parathion  Emusifiabie 
Concentrate 

Parathion  8 

Parathion  Mothyl  Parathion  8-3 
Parathion  1  Thndan  2  EC 
Pvathion800 
Parathion  400 

Helena  Brand  Pvathion  4E  Emulsifiable  Insecti- 
cide ConcenMIe 

Helena  Brand  Pvathion  8E  Emulsifiable  Insecti- 
dde  Concentrate 

2  LB.  Ethyl  ParaMon  F/Mes«Me  Controi 
Ethyl  Parathion  8  LB. 

3  LB.  Ethyl  Parathion  ^ 
Ethyl  Parathion  4 

Parathion-Methyl  Parathion  6-3  InsecticWe 
Parathkx)  4  E.C. 

Hi-Yield  Brand  4  LB  Ettiyl  Parathion 

Hi-Yiaid  8-Ethyl  3-Melhyl 

Hi-Yield  Brwd  8  LB.  Ethyl  ParaNen 

Riverside  Parathion  4 

Riverside  DIthon 
Riverside  Parathion  8 

Paralhk)nE8 

ProW  Parathion '4  ld. 
T^OMt'Cviynnvinyt  r  ■■uMuii  u  jl 
t^OKM  raranvon  o  co 
Gowan  ParalNorvMelhyl  Parathion  6-3E 

pvauson  aci^ 


Compa- 

Regis- 
tration 
Num- 
ber 


19713 

•«. 

34704 


42761 


51036 


Compa- 

«"y 

Regto- 
Irauon 

Num- 

ber 

279 

n 

5905 

H< 

2935 

W 

34704 

PI 

FWhwi  Rfcgbter  /  Vot.  87;  Nifc  »  /  Wedacaday.  lammry  29.  IWtt  /"  NaWew 


Table  3.— Products  Not  Approved  For  Extended  Use— Continued 

Compa- 
ny 

Product 

Company  Nama 

Company  Addrasa 

"r* 

Pn*c*Nm» 

Num- 

Nurrfeer 

ber 

11656-15 

Wealam  Farm  Sarvioa.  hw.  ParaNon  4 

116566-16 

Waalam  Pann  Service,  mc  EttiylMeihyt  6-3 

19713 

Dnwal  Chemical  Company 

P.O.  Box  9306.  Memphis.  TN  36109 

19713-38 
19713-63 

OriMSl  ParaMon  8 
DraKalSeia-Trae6-3 

«. 

*» 

19713-216 

ParaMon  4  EmuliMable  OortcentrsM 

*" 

19713-272 

Ma.  mc.  Sels-Tra*  6-3 

34704 

419  16th  Slre«i,  P.O.  Box  667.  Qreatey.  CO 
60632 

34704-2 

34704-9 
34704-16 

Oaan  Crop  Parathlon  6-E 

dew*  Crop  6-3  ParaWon  Metfiyl  ParaWow 

34704-66 

Thionapray  Na  84 

' 

34704-456 

Cla«i  Crop  Pwalhion  4EC 

34704-458 
34704-570 

Parathlon  8  Aquamul 
nopions  raramKin 

42761 

Rod  Panther  Chemicil  Company 

P.O.  Box  550.  Clarttadaia.  MS  38614  . 

42761-10 
42761-44 

SmNMXMiglat  EthyMMhyl  6-3  Emulaion  Om- 
oamrata 

4 

42781-65 

Pvathion  6  i>.  E.C. 

51036 

Micro  no  Company 

P.O.  Box  5948.  Lakeland.  PL  33607 

51036-19 
51036-22 
51036-35 

Ethyl4tolhyl  parathlon  fr-a  EC    . 
rarauvon  #  cv.« 
Pafalhion  EmuWon  4 

51036-38 

Aqua  8  Parathlon 

' 

■ 

51036-68 

51036-74 

51036-114 

51036-161 

51036-162 

Elhyl-Melhyl  6-3  EC 
ParaMon  4cC 
Paralnion  Be 
Parathlon  6  Concsntrala 
Paralhion  BE 

Parathion  section  24(c)  special  local  need  registrations  that  have  not  been  approved  for  extended  use  are  listed  in  the 
following  Table  4: 

Table  4.— Parathion  Section  24<C)  (State)  Special  Local  Need  (SLN)  Registrations  Not  Approved  for  Extended  Use 


Compa- 
ny 
Regis- 
trafion 
Num- 
ber 


279 

5905 
2935 

34704 


Company  Nama 


FMC 

IWona  Chemical  Company 
Wilbur-EMe 

Platte  Chemical  Company 


Company  Addrese 


1735  Mwfcet  Street.  Phladelphia  PA  19103 


Suite  500.  6075  Poplar  Aviftue,  MempNa. 
TN36119 

191  W.  Shaw  Avenue.  Suite  107.  Freano. 
CA  93704 

419  18lh  Street.  P.O.Box  667.  Qreely,  CO 
80632 


fVoduct 
Number 


IO770021 
UT840006 
WA790000 

NC610097 

OR810023 

WA810039 
QA910001 

10910011 

MS810003 
NO7g0O10 
TX760012 

WA910030 


Product  Name 


Magwa  Aqua  8  Pwalhion  Inaecaclde  Code  701 
NUgva  Aqua  8  Parathion  kieectloide  Coda  TOt 
Nl^)wa  Aqua  8  Pvathion  Inaecliclde  Coda  701 

Atlai  Parathion  8-E  An  EffluWiiabie  UquM 

Red-Top  Parathion  4  Spray 

Red-Top  Parathion  4  Spray 

Clean  Crop  Pvathion  8^  EmuWfiable  Concen- 

Cte«t  Crop  Paralhion  8-E  EmuMMHe  Conoen- 


Clean  Crop  Paralhion  8-E 

PwaMon  8-E  EmuWflabte  Conoermie 
Clem  Crop  Paralhion  8-E  EmuWMbis  Coiven- 


Ctan  Crop  Paralhion  8-E  EmuMIUbla  Coneen- 


For  purposes  of  this  Amended  Cancellation  Order,  certified  commercial  applicators  will  be  considered  end-users  tf  tf>^ 
use  the  canceled  product  by  providing  a  service  of  controlling  pests  without  delivering  any  unapplied  pesticide  to  any  penoa 
so  served.  The  terms  of  this  Amended  Order  are  effective  immediately. 
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Dated:  January  17, 1992. 

Victor  J.  Kiinni, 

Acting  Assistant  Administrator  for  Prevention,  Pesticides  and  Toxic  Substances. 

[FR  Doc.  92-1786  Filed  1-28-92;  8:45  am] 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES  , 

PiMIc  Health  Service        ' 

Announcement  of  Availal>iMty  of 
Qranta  for  Adolescent  Family  Life 
Demonstration  Projects 

aocncy:  Office  of  Adolescent  Pregnancy 
Programs,  Office  of  Population  Affaire, 
PHS.HHS.                           I 
Acnow;  Notice. ' 

summary:  The  Office  of  Adolescent 
Pregnancy  Programs  (OAPP)  requests 
applications  for  grants  under  the  - 
Adolescent  Family  Life  (AFL) 
Demonstration  Grants  Ptogram.  These 
grants  are  for  community-based  and 
community-supported  demonstration 
projects  to  find  effective  means  of 
encouraging  abstinence  from  adolescent 
premarital  sexual  activity,  promoting 
adoption  as  an  alternative  to  adolescent 
parenting,  and  establishing  innovative, 
comprehensive  and  integrated 
approaches  to  the  delivery  of  services  to 
pregnant  adolescents,  adolescent 
parents  and  their  children.  Funds  are 
available  for  approximately  25  projects, 
which  may  be  located  in  any  State,  the 
District  of  Columbia,  the  territories  of 
Puerto  Rico,  the  U.S.  Virgin  Islands. 
Guam.  American  Samoa, 
Commonwealth  of  the  Northern  Mariana 
Islands,  Repubhc  of  Palau,  Republic  of 
the  Marehall  Islands  and  the  Federated 
States  of  Micronesia. 
DATES:  To  receive  consideration  grant 
applications  must  be  received  by  the 
Grants  Management  OfHcer  by  April  3, 
1992.  Applications  shall  be  considered 
as  meeting  the  deadline  if  they  are 
either  (1)  received  on  or  before  the 
deadline  date  or  (2]  postmarked  on  or 
before  the  deadline  date  and  received  in 
time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  from 
a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  Applications  which  do  not  meet 
the  deadline  will  be  considered  late 
applications  and  will  be  returned  to  the 
applicant. 

AOONCSSCS:  Application  kits  may  be 
obtained  from  and  applications  must  be 
submitted  to:  Grants  Management 
Office,  OPA,  room  736E,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
FOR  FURTHCR  INFOmiATION  COHTACT: 

Grants  Management  Office  at  202-24S- 
0146  or  Program  OfHce  at  20Z-24&-7473. 
Staff  are  available  to  answer  questions 
and  provide  limited  technical  assistance 
in  the  preparation  of  grant  applications. 


SUPPLEMCNTAIIV  INFORMATICN:  Title  XX 
of  the  Public  Health  Service  Act  42 
U.S.C.  300Z,  et  seq..  authorizes  the 
Secretary  of  Health  and  Human  Services 
to  award  grants  for  demonstration 
projects  to  provide  services  ta  pregnant 
and  nonpregnant  adolescents, 
adolescent  parents  and  their  families. 
(Catalog  of  Federal  Domestic  Assistance 
Number  93.995)  Title  XX  authorizes 
grants  for  two  types  of  demonstration 
projects:  (1)  projects  which  provide 
"care  services"  only  (i.e.,  services  for 
the  provision  of  care  to  pregnant 
adolescents,  adolescent  parents  and 
their  families),  and  (2)  projects  which 
provide  "prevention  services"  only  (/.e, 
services  to  prevent  adolescent 
premarital  sexual  relations). 

The  Office  of  Adolescent  Pregnancy     - 
Programs  intends  to  make  available 
approximately  $4  million  to  fund  an 
estimated  25  new  and  competing 
renewal  AFL  demonstration  projects. 
Two  categories  of  projects  will  be 
supported:  (1)  Traditional  demonstration 
projects  with  evaluation  components  as 
described  and  limited  by  the  statute, 
and  (2)  evaluation-intensive  projects 
specifically  designed  to  produce 
research  quality  information  bearing  on 
the  effectiveness  of  the  demonstration 
intervention.  An  applicant  may  submit  a 
proposal  for  a  local  care  or  local 
prevention  project  or  for  a  national 
multi-site  prevention  project  with  at 
least  two  sites  in  different  States.  The 
average  award  for  a  local  prevention 
project  will  be  $90,000,  with  a  range 
between  $50,000  and  $180,000,  and 
between  $120,000  and  $300,000  for  a 
national  multi-site  prevention  project. 
The  average  award  for  a  local  care 
project  will  be  $180,000,  with  a  range 
between  $60,000  and  $240,000.  In  the 
case  of  evaluation-intensive  proposals 
awards  may  range  up  to  20  percent 
higher  than  the  levels  indicated  above. 
The  award  levels  for  evaluation- 
intensive  projects  will  include  both 
intervention  and  evaluation  funding,  and 
evaluation  activities  may  account  for  up 
to  30  percent  of  the  total  award. 

Grants  may  be  approved  for  project 
periods  of  up  to  3  years.  Grantees  who 
receive  3  yeare  of  funding  may  then 
apply  for  an  additional  2  years  of 
funding  through  a  competitive  process. 

Competing  grant  renewal  applications 
will  be  accepted  under  this 
announcement  from  the  11  current  AFL 
grantees  whose  grants  will  end  on 
September  30, 1992  and  who  will  have 
received  fewer  than  5  yeara  of  funding. 

Grants  are  funded  in  annual 
increments  (budget  periods).  Funding  for 
all  approved  budget  periods  beymd  the 
first  year  of  a  grant  is  contingent  upon 
the  availability  of  funds,  satisfactory 


progress  of  the  project  and  adequate 
stewardship  of  Federal  funds.  A  grant 
award  may  not  exceed  70  percent  of  the 
total  cost  of  the  project  for  each  of  the 
hnt  and  second  yean,  and  60  percent 
for  the  third  year.  For  those  grantees 
who  are  then  funded  for  an  additional  2 
yeara,  the  grant  award  may  not  exceed 
50  percent  for  the  fourth  year  and  40 
percent  for  the  fifth  and  final  year.  The 
non-Federal  share  of  the  project  costs 
may  be  provided  in  cash  expenditures  or 
fairly  evaluated  in-kind  contributions, 
including  plant,  equipment  and  services. 

The  specific  services  which  may  be 
funded  under  Title  XX  are  listed  below 
under  Care  Programs  and  Prevention 
Programs. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  announcement  is 
related  to  the  priority  area  of  Family 
Planning.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474-0) 
or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-01) 
throu^  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325.  (Telephone 
(202)  783-3238). 

Eligible  Applicants 

Any  public  or  private  nonprofit 
organization  or  agency  is  eligible  to 
apply  for  a  grant.  Grants  are  awarded     ^ 
only  to  those  organizations  or  agencies 
which  the  Office  of  Adolescent 
Pregnancy  Programs  determines 
demonstrate  the  capability  of  providing 
the  proposed  services  and  meet  the 
statutory  requirements. 

Care  Progranis 

Under  this  announcement,  funds  are 
available  for  local  care  demonstrations 
only  and  not  for  multi-site  national 
projects.  The  project  site  must  be 
identified  in  the  application  rather  than 
selected  after  the  grant  is  awarded. 

Under  the  statute  the  purpose  of  care 
programs  is  to  establish  innovative, 
comprehensive,  and  integrated 
approaches  to  the  delivery  of  care 
services  for  pregnant  adolescents  and 
adolescent  parents  under  19  yeara  of  age 
at  program  entry,  with  primary 
emphasis  on  unmarried  adolescents  who 
are  17  yeara  old  or  younger  and  their 
families.  This  includes  young  fathera 
and  their  families.  The  Office 
encourages  the  submission  of  care 
an>lication8  which:  (1)  Propose  to 
provide  care  services  to  minority 
populations,  (2)  propose  innovative 


UMI 


Federal  Regi»tM    /    Vol.  57.  No.  19    /    Wednesday,  January  29.  1992    /    Notice 


3507 


ways  of  involving  families,  (3]  propose 
to  promote  adoption  as  a  positive  option 
and  (4)  propose  to  stress  self-su^iciency 
skills,  such  a»  school  completion  (in 
mainstream  or  alternative  schools  and 
GED  programs)  and/or  job  training, 
preparation  and  placement,  that  will 
assist  pregnant  adolescents  and 
adolescent  parents  to  becon^e 
productive  independent  contributors  to 
family  and  community  life.  Applicants 
should  propose  sound  approaches  to 
strengthening  family  commitment  and 
addressing  the  underlying  problems  that 
lead  adolescents  into  out-of-wedlock 
pregnancy  as  well  as  offering  innovative 
approaches  to  presenting  adoption  as  an 
option  for  pregnant  adolescents. 
Applicants  should  base  their  approaches 
upon  an  assessment  of  existing 
programs  and,  where  appropriate,  upon 
efforts  to  establish  better  coordination, 
integration  and  linkages  among  such 
existing  programs. 

Applicants  for  care  projects  should 
attempt  to  address,  through  program 
objectives  and  activities,  the  following 
programmatic  concerns,  which  are  also 
national  health  objectives  relating  to 
family  planning  discussed  in  section  5  of 
the  Public  Health  Service  document. 
Healthy  People  2000:  reduction  of  repeat 
pregnancies  among  girls  age  17  and 
younger  increase  in  the  proportion  of 
ever  sexually-active  adolescents  17  and 
under  who  have  abstained  from  sexual 
activity  for  the  previous  three  months; 
increase  in  the  proportion  of  sexually 
active  unmarried  adolescents  who  use 
contraception,  especially  combined 
method  contraception,  to  prevent  repeat 
pregnancy  and  provide  barrier 
protection  against  disease;  increase  in 
the  proportion  of  people  age  10  through 
18  who  have  discussed  human  sexuality, 
including  values  surrounding  sexuality, 
with  their  parents  and/or  have  received 
information  through  another  parentally- 
endorsed  source,  such  as  youth,  school 
or  religiouA  programs;  and  increase  in 
the  proportion  of  pregnancy  coimselors 
who  offer  positive,  accurate  information 
about  adoption  to  unmarried 
adolescents  with  unintended 
pregnancies. 

Applicants  for  care  programs  are 
required  to  provide,  either  directly  or  by 
referral,  the  following  10  core  services: 

(1)  Pregnancy  testing  and  maternity 
counseling; 

(2)  Adoption  counseling  and  referral 
services  which  present  adoption  as  an 
option  for  pregnant  adolescents, 
including  referral  to  licensed  adoption 
agencies  in  the  community  if  the  eligible 
grant  recipient  is  not  a  licensed 
adoption  agency;     . 


(3)  Primary  and  preventive  health 
services,  including  prenatal  and 
postnatal  care; 

(4)  Nutrition  information  and 
counseling; 

(5)  Referral  for  screening  and 
treatment  of  venereal  disease; 

(6)  Referral  to  appropriate  pediatric 
care; 

(7)  Educational  services  relating  to 
family  life  and  problems  associated  with 
adolescent  premarital  sexual  relations 
including: 

(a)  Information  about  adoption, 
(bj  Education  on  the  responsibilities 
of  sexuality  and  parentitig, 

(c)  The  development  of  material  to 
support  the  role  of  parents  as  the 
providers  of  sex  education,  and 

(d)  Assistance  to  parents,  schools, 
youth  agencies  and  health  providers  to 
educate  adolescents  and  preadolescents 
concerning  self-discipline  and 
responsibility  in  human  sexuality; 

(8)  Appropriate  educational  and 
vocational  services; 

(9)  Mental  health  services  and  referral 
to  mental  health  services  and  to  other 
appropriate  physical  health  services; 

(10)  Counseling  and  referral  for  family 
planning  services. 

Note:  No  funds  provided  under  Title  XX 
may  l>e  used  for  the  provision  of  family 
planning  services  other  than  counseling  and 
referral  services  unless  appropriate  family 
planning  services  are  not  otherwise  available 
in  the  community. 

In  addition  to  the  10  required  core 
services  Usted  above,  applicants  for  care 
projects  may  provide  any  of  the 
following  supplemental  services: 

(1)  Referral  to  licensed  residential 
care  or  maternity  home  services; 

(2)  Child  care  sufficient  to  enable  the 
adolescent  parent  to  continue  education 
or  to  enter  into  employment; 

(3)  Consumer  education  and 
homemaking; 

(4)  Counseling  for  the  immediate  and 
extended  family  members  of  the  eligible 
person; 

(5)  Transportation;  and 

(6)  Outreach  services  to  families  of 
adolescents  to  discourage  sexual 
relations  among  unemancipated  minors. 

Within  the  context  of  providing  the 
required  core  plus  any  supplemental 
services  and  developing  evaluation 
strategies,  applicants  should  pay 
particular  attention  to  the  following 
aspects  of  Title  XX: 

•  Provision  of  assistance  to  pregnant 
adolescents  and  adolescent  parents  to 
enable  them  to  obtain  proper  care  and 
to  become  productive  contributors  to 
family  and  community  Ufis. 

•'  Continuation  of  services  to  clients 
after  the  delivery  of  the  baby  to  enable 


them  to  acquire  good  parenting  skills 
and  to  ensure  that  their  children  ate 
developing  normally  physicaUy, 
intellectually  and  emotionally.  Ideally, 
this  should  extend  for  approximately  2 
years  after  delivery. 

•  Involvement  of  the  families  of 
pregnant  adolescents  and  adolescent 
parents,  including  the  father  of  the  baby, 
and  provision  of  assistance  to  families 
and  adolescents  in  understanding  and 
resolving  the  societal  causes  which  are 
associated  with  adolescent  pregnancy. 

•  Promotion  of  adoption  as  an  option 
for  pregnant  adolescents. 

•  Involvement  of  voluntary 
associations,  religious  and  charitable 
organizations  cmd  other  groups  in  the 
private  sector  in  order  to  help 
adolescents  and  their  families  deal  with 
the  complex  issues  surrounding 
adolescent  pregnancy. 

PrevenlMB  Progmns 

Under  this  announcement,  funds  are 
available  for  both  local  and  multi-site 
national  projects.  A  multi-site  national 
project  must  have  at  least  two  sites  in 
different  States. 

The  purpose  of  prevention  programs  is 
to  find  effective  means  within  the 
context  of  the  family  of  reaching 
adolescents,  both  male  and  female, 
before  they  become  sexually  active  in 
order  to  maximize  the  guidance  and 
support  available  to  adolescents  from 
parents  and  other  family  members  in 
promoting  abstinence  from  adolescent 
premarital  sexual  relations. 

OAPP  is  soliciting  applications  for 
grants  to  provide  innovative  approaches 
to  family  Ufe  educational  services  that 
clearly  and  unequivocally  promote 
abstinence  for  unmarried  adolescents. 
Applicants  must:  (1)  Already  have 
educational  materials/curricula 
available  to  test,  (2)  propose  to  use 
educational  materials/curricula  that 
comply  with  the  purposes  of  Title  XX, 
and  (3)  include  a  strong  evaluation 
design  which  will  address  questions 
pertaining  to  program  impact  Under  this 
announcement,  OAPP  will  not  fund 
proposals  to  develop  new  prevention 
curricula. 

In  addition,  the  office  encourages  the 
submission  of  appUcations  which:  (1) 
propose  to  provide  prevention  services 
to  minority  populations,  (2)  propose  to 
provide  services  in  conjunction  with 
prevention  projects  addressing 
substance  abuse;  and/or  (3)  propose  to 
implement  a  prevention  curricidum 
consisting  of  multiple  exposures  across 
grade  levels. 

Applicants  for  prevention  projects 
should  attempt  to  address,  through 
program  objectives  and  activities,  the 
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following  programmatic  concerns,  which 
are  also  national  health  obfectives 
relating  to  family  planning  discussed  in 
section  S  of  the  Public  Health  Service 
document  Healthy  People  2000: 
reduction  of  pregnancies  among  girls 
aged  17  and  under  reduction  of  ^e 
proportion  of  adolescents  who  have 
engaged  in  sexual  intercourse;  increase 
in  the  proportion  of  ever  seicually  active 
adolescents  aged  17  and  younger  who 
have  abstained  from  sexual  activity  for 
the  previous  three  months;  and  increase 
in  the  proportion  of  people  age  10 
throu^  18  who  have  discussed  human 
sexuality,  including  values  surrounding 
sexuality,  with  their  parents  pnd/or 
have  received  information  through 
another  parentally  endorsed  source, 
such  as  youth,  school  or  religious 
programs. 

Applicants  for  prevention  programs 
are  not  required  to  provide  any  speciRc 
number  of  services;  a  proposal  may 
include  any  one  or  more  of  the  following 
services  as  appropriate: 

(1)  Edncational  services  resting  to 
family  life  and  problems  associated  with 
adolescent  premarital  sexual  relations 
including: 

(a)  Infonnation  about  adoption. 

(b)  Education  on  the  responsibiUties 
of  sexuali^r  and  parenting. 

(c)  The  development  of  material  to 
support  the  role  of  parents  as  the 
providers  of  sex  education,  and 

(d)  Assistance  to  parents,  schools, 
youth  agencies  and  health  providers  to 
educate  adolescents  and  preadolescents 
concerning  self-discipline  and 
responsibUity  in  human  sexuality: 

(2)  Appropriate  educational  and 
vocatioiMl  servicer 

(3)  Counseling  for  the  immediate  and 
extended  family  members  of  die  eligible 
person: 

(4)  Transportation; 

(5)  Outreach  services  to  families  of 
adolescents  to  discourage  sexual 
relatitms  among  unemandpated  minors; 
.  (6)  Pregnancy  testing  and  maternity 
counseling: 

(7)  Nutrition  information  and 
counseling:  and 

(8)  Referral  for  screening  and 
treatment  of  venereal  disease. 

The  following  application 
requbements  contain  information    - 
coUections  subject  to  0MB  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (Pub.  L  96-511).  These  information 
collections  have  been  approved  by  CH^ 
under  control  number  0937-0189. 

Applications  requesting  siqjport  for 
prevntion  projects  should  propose 
innovative,  value-based,  family-centered 
appfoadws  to  promoting  sdolocent 
premarital  abstiiMnce.  Applicants 
should  promote  parents  as  the  primary 


sex  educators  of  their  children  and 
emphasize  the  provision  of  support  by 
other  family  members,  volimtary 
associations,  religious  and  charitable 
organizations  and  other  groups  in  the 
private  sectw  in  order  to  help 
adolescents  and  their  families  deal  with 
complex  issues  of  adolescent  premarital 
sexual  relations.  Prevention  applicants 
are  encouraged  to  propose  innovative, 
value-based  approaches  which  will 
improve  our  understanding  of  effective 
strategies,  as  opposed  to  duplicating 
approaches  which  focus  merely  on 
improving  knowledge,  communication 
and  assertiveness  skills. 

Evaluation 

Section  2006(b)(1)  of  Tide  XX  requires 
each  grantee  to  expend  at  least  one 
percent  but  not  more  than  five  percent 
of  the  Federal  funds  received  under  Tide 
XX  of  evaluation  of  the  project.  In  some 
cases,  waivers  of  the  five  percent  limit 
on  evaluation  (see  sec.  2006(b)(1))  may 
be  granted. 

As  this  is  a  demonstration  program, 
all  applications  are  required  to  have  an 
evaluation  component  of  high  quality 
consistent  with  the  scope  of  the 
proposed  project  and  die  funding.  All 
project  evaluations  should  monitor 
program  processes  to  determine  whether 
the  program  has  been  carried  out  as 
planned  and  measure  the  program's 
outcomes.  Outcome  variables  shoidd  be 
consistent  with  the  key  purposes  of  Title 
XX,  including  but  not  limited  to  family 
involvement  adoption  and  adolescent 
premarital  abstinence. 

In  addition  to  sdUdting  applications 
incorporating  such  traditional 
evaluation  designs,  the  office  also 
requests  applications  for  evaluation- 
intensive  projects.  For  applications 
funded  under  the  evaluation-intensive 
category,  the  Office  will  waive  the  five 
percent  limit  up  to  a  maximum  of  30 
percent  of  the  Federal  funds  received 
under  Tide  XX.  Applicants  who  wish  to 
ccnnpete  under  this  category  should 
propose  a  project  with  a  strong 
evaluation  design  wdiich,  in  addition  to 
focusing  on  outcome  variables 
consistent  with  the  key  purposes  of  Htle 
XX,  compares  these  program  outcomes 
with  those  of  relevant  control  or 
comparison  groups.  Emphasis  should  be 
placed  on  measuring  variables  which 
are  integral  to  the  project's  proposed 
intervention  and  which  are  central  to 
the  purposes  of  the  AFL  program. 
Proposals  should  show  serious  attention 
to  problems  of  data  collection  and 
verification,  should  demonstrate  sample 
size  snffidency  (emphasizing  techniques 
for  controlling  for  attrition)  and  utilise  a 
strong  evaluation  design,  using 
randomized  control  of  matdied- 


comparison  groups  for  meastirement 
where  possible. 

Evaluation-intensive  applications 
should  include  a  plan  for  long-term 
monitoring:  (1)  Beyond  the  pre-  and 
post-test  point  for  prevention  projects 
(preferably  12  months  at  a  minimum) 
and  (2)  until  24  months  post-partnm  for 
care  projects.  Applications  for 
evaluation-intensive  awards  will  be 
reviewed  with  like  applications. 

Note:  Competing  renewals  that  are  not 
already  evalnation-intensive  projects  may 
request  a  waiver  to  increase  their  evaluation 
efforts  beyond  the  five  percent  limit  of 
Federal  fimds,  but  may  not  diange  to  the 
evaluation-intensive  category. 

Section  200e(b)(2)  requires  that  an 
organization  or  an  entity  independent  of 
the  grantee  providing  services  assist  the 
grantee  in  evaluating  the  project 
Particularly  in  the  case  of  evaluation- 
intensive  proposals,  the  OAPP  strongly 
recommends  extensive  collaboration 
between  the  applicant  organization  and 
the  proposed  evahiator  in  the 
development  of  the  intervention, 
development  of  the  evaluation 
hypothe8i8(es).  identification  of  the 
variables  to  be  measured  and  a 
timetable  for  initiation  of  the 
intervention,  baseline  measurement  and 
ongoing  evaluation  data  collection  and 
analysis. 

Application  Requirements 

Applications  must  be  submitted  on  the 
forms  supplied  (PHS-5161-1)  and  in  the 
manner  prescribed  in  the  application 
kits  provided  by  the  OAFP.  Applicants 
ate  required  to  submit  an  application 
signed  by  an  individual  authorized  to- 
act  for  the  applicant  agency  or 
organization  and  to  assume  for  the 
organization  the  obligaticHis  imposed  by 
the  terms  and  conditions  of  the  grant 
award. 

It  should  be  noted  that  grantees  may 
not  teach  or  promote  religion  in  their 
AFL  project  Each  grant  project  must  be 
accessible  to  the  public  generally,  not 
just  to  those  of  a  particular  religious 
affiliation. 

Under  section  2011(a)  of  the  Act  AFL 
projects  may  not  provide  abortions  or 
abortion  counselkig  or  referral  and  may 
not  advocate,  promote  or  encourage 
abortion.  Only  if  both  the  adolescent 
and  her  parents  request  abortion 
counseling  may  a  project  provide 
referral  for  abortion  counseling  to  a  * 
pregnant  adolescent 

Additional  Raquireaents 

Applicants  for  grants  must  also  meet 
the  fbUowring.requirenients: 

(a)  Requirements  for  Review  of  an 
Application  by  the  Governor.  Section 
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2006(e)  of  Title  XX  requires  that  each 
applicant  shall  provide  the  Governor  of 
the  State  in  which  the  applicant  is 
located  a  copy  of  each  application 
submitted  to  OAPP  for  a  grant  for  a 
demonstration  project  for  services  imder 
this  Title.  The  Governor  has  80  days 
from  the  receipt  date  in  which  to 
provide  comments  to  the  applicant. 
•     An  applicant  may  comply  with  this 
requirement  by  submitting  a  copy  of  the 
application  to  the  Governor  of  the  State 
in  which  the  applicant  is  located  at  the 
same  time  the  application  is  submitted 
to  OAPP.  To  inform  the  Governor's 
office  of  the  reason  for  the  submission,  a 
copy  of  this  notice  should  be  attached  to 
the  application. 

(2)  Review  Under  Executive  Order 
12372.  Applications  under  this 
aimouncement  are  subject  to  the  review 
requirements  of  Executive  Order  12372, 
State  Review  of  Applications  for  Federal 
Financial  Assistance,  as  implemented 
by  45  CFR  part  100  (Intergovernmental 
Review  of  DHHS  Programs  and 
Activities).  E.0. 12372  sets  up  a  system 
for  state  and  local  government  review  of 
proposed  Federal  assistance 
applications. 

As  soon  as  possible,  the  applicant 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  the 
State  Single  Point  of  Contact  (SPOC)  in 
each  State  in  the  area  to  be  served,  to 
alert  it  to  the  prospective  application, 
discuss  the  project,  and  receive  any 
necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  The  SPOC's  comment(8) 
should  be  forwarded  to  the  Grants 
Management  Office,  Office  of 
Population  Affairs,  room  736E,  H.H.H. 
Building,  200  Independence  Avenue, 
SW..  Washington,  DC  20201.  Such 
comments  must  be  received  by  the 
Office  of  Population  Affairs  by  June  3, 
1992  to  be  considered. 

The  application  kit  contains 
information  to  guide  applicants  in 
fulfilling  the  above  requirements. 


Application  Consideration  and 
Assessment 

Applications  which  are  judged  to  be 
late  or  which  do  not  conform  to  the 
requirements  of  this  program 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  so  notified, 
and  the  applications  will  be  returned. 
All  other  applications  will  be  reviewed 
and  assessed  according  to  the  following 
criteria: 

(1)  The  capacity  of  the  proposed 
applicant  organization  to  provide  the 
rapid  and  effective  use  of  resources 
needed  to  conduct  the  project,  collect 
data  and  evaluate  it.  This  includes 
personnel,  time  and  facilities.  (15  points) 

(2)  The  applicant's  presentation  of  an 
appropriate  project  methodology, 
including  a  clear  statement  of  goals  and 
objectives  consistent  with  Title  XX, 
reasonable  methods  for  achieving  the 
objectives,  a  reasonable  workplan  and 
timetable  and  a  clear  statement  of 
results  or  benefits  expected.  (20  points) 

(3)  The  applicant's  provision  for 
complying  with  the  legislation's 
requirements  to  involve  families  in  the 
delivery  of  services;  in  the  case  of  care 
programs  to  promote  adoption  as  a 
positive  alternative;  and  in  the  case  of 
preventive  programs  to  promote 
abstinence  from  adolescent  premarital 
sexual  activity.  (20  points) 

(4)  The  applicant's  documentation  of 
the  innovativeness  of  the  program 
approach  and  its  worth  for  testing  and 
replication.  (15  points) 

(5)  The  applicant's  presentation  of  a 
detailed  evaluation  plan,  indicating  an 
understanding  of  program  evaluation 
methods  and  reflecting  a  practical, 
technically  sound  approach  to  assessing 
the  project's  achievement  of  program 
objectives.  (20  points) 

Note:  Applications  will  be  reviewed  in  two 
separate  categories  according  to  whether 
they  are  demonstration  proposals  with 
standard  evaluations  or  evaluation-intensive 
proposals. 

(6)  The  applicant's  provision  for  the 
requirements  set  forth  in  section  2006(a) 
of  Title  XX  of  the  Public  Health  Service 
Act.  (10  points) 

In  making  grant  award  decisions,  the 
Deputy  Assistant  Secretary  for 


Population  Affairs  will  take  into  account 
the  extent  to  which  grants  approved  for 
funding  will  provide  an  appropriate 
distribution  of  resources  throughout  the 
country,  the  priorities  in  section  2005(a) 
and  the  other  factors  in  section  2005  of 
Title  XX  of  the  Public  Health  Service 
Act,  focusing  on: 

(1)  The  nature  of  the  organization 
applying: 

(2)  The  applicant's  capacity  to 
administer  funds  responsibly; 

(3)  The  incidence  of  adolescent 
pregnancy  and  the  availability  of 
services  in  the  geographic  area  to  be 
served: 

(4)  The  population  to  be  served; 

(5)  "The  community  commitment  to  and 
involvement  in  planning  and 
implementation  of  the  demonstration 
project; 

(6)  The  organizational  model(8)  for 
delivery  of  service; 

(7)  The  usefulness  for  policymakers 
and  service  providers  of  the  proposed 
project  and  its  potential  for 
complementing  or  building  upon  existing 
AFL  demonstration  models; 

(8)  llie  appUcant's  proposed  plans  to 
access  continued  community  funding  as 
Federal  funds  decrease  and  end;  and 

(9)  The  reasonableness  of  the 
estimated  cost  to  the  government 
considering  the  anticipated  results. 

OAPP  does  not  release  information 
about  individual  applications  during  the 
review  process  until  final  funding 
decisions  have  been  made.  When  these 
decisions  have  been  made,  applicants 
will  be  notified  by  letter  of  the  outcome 
of  their  applications.  The  official 
document  notifying  an  applicant  that  an 
application  has  been  approved  for 
funding  is  the  Notice  of  Grant  Award, 
which  specifies  to  the  grantee  the 
amount  of  money  awarded,  the  purpose 
of  the  grant  the  terms  and  conditions  of 
the  grant  award,  and  the  amount  of 
funding  to  be  contributed  by  the  grantee 
to  project  costs. 

Dated:  January  21. 1982. 
Williaio  R.  Archer  m. 
Deputy  Assistant  Secretary  for  Population 
Affairs. 
(PR  Doc.  92-2120  Filed  1-28-02: 8:45  am] 
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DEPAflTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Rangetond  Researcti  Grants  Program 
for  Fiacal  Year  1992;  Solicitation  of 
Appllcationa 

Notice  is  hereby  given  that  under  the 
authority  in  section  1480  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as  amended 
(7  U.S.C.  3333),  the  Cooperative  State 
Research  Service  (CSRS]  of  the  United 
States  Department  of  Agriculture 
(USDA)  anticipates  awarding  standard 
grants  for  basic  studies  in  certain  areas 
of  rangeland  research.  No  more  than 
$80,000  will  be  awarded  for  the  support 
of  any  one  project,  regardless  of  the 
amount  requested.  The  total  amount  of 
funds  available  for  grants  under  the 
Rangeland  Research  Grants  Program 
during  Rscal  year  1992  is  $454,991. 

Under  this  program,  the  Secretary 
may  award  grants  to  land-grant  colleges 
and  universities.  State  agricultural 
experiment  stations,  and  to  colleges, 
universities,  and  Federal  laboratories 
having  a  demonstrable  capacity  in 
rangeland  research.  Except  in  the  case 
of  Federal  laboratories,  each  grant 
recipient  shall  match  the  Federal  funds 
expended  on  a  research  project  based 
on  a  formula  of  50  percent  Federal  and 
50  percent  non-Federal  funding. 
Proposals  received  from  scientists  at 
non-United  States  organizations  or 
institutions  will  not  be  considered  for 
support.  I 

Applicable  Regulationa     ' 

This  program  is  subject  to  the 
provisions  found  in  7  CFR  part  3401  (51 
FR 16152.  April  30, 1986).  in  which 
reference  is  made  to  7  CFR  part  3400. 
The  rules  regarding  incorporation  by 
reference  are  contained  in  1  CFR  part  51. 
In  pertinent  part.  1  CFR  51.1(f)  provides: 
"(I)ncorporation  by  reference  of  a 
publication  is  limited  to  the  edition  of 
the  publication  that  is  approved.  Future 
amendments  or  revisions  of  the   „ 
publication  are  not  included." 
Accordingly,  amendments  to  7  CFR  part 
3400  promulgated  after  April  30, 1986, 
(53  FR  49640-49642,  December  8, 1988, 
and  56  FR  58146-58152,  November  15, 
1991]  do  not  apply  to  the  fiscal  year  1992 
Rangeland  Research  Grants  Program. 
The  provisions  in  7  CFR  part  3401  set 
forth  procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals, 
processes  regarding  the  awarding  of 
grants,  and  regulations  relating  to  the 
post-award  administration  of  grant 
projects.  Pursuant  to  section  1473  of  the 
National  Agricultural  Research, 


Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3319),  funds 
made  available  under  this  program  to 
recipients  other  than  Federal 
laboratories  shall  not  be  subject  to 
reduction ^or  indirect  costs  or  for  tuition 
remission  ^osts.  Since  these  costs  are 
not  allowable  costs  for  purposes  of  this 
program,  such  costs  incurred  by  a  grant 
recipient  may  not  be  used  to  meet  the 
matching  funds  requirement.  In  addition, 
USDA  Uniform  Federal  Assistance 
Regulations,  7  CFR  part  3015,  as 
amended,  and  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants).  7  CFR  part  3017.  as  amended, 
and  New  Restrictions  on  Lobbying,  7 
CFR  part  3018,  apply  to  this  program. 

How  to  Obtain  Application  Materials 

Copies  of  this  solicitation,  the  Grant 
Application  Kit,  and  the  Administrative 
Provisions  for  this  program  (7  CFR  part 
3401)  may  be  obtained  by  writing  to  the 
address  or  calling  the  telephone  number 
which  follows: 

Proposal  Services  Branch,  Awards 
Management  Division,  OfRce  of 
Grants  and  Progfam  Systems, 
Cooperative  State  Research  Service, 
U.S.  Department  of  Agriculture,  Room 
303,  Aerospace  Center,  Washington. 
DC  20250-2200.  Telephone:  (202)  401- 
5048. 

What  to  Submit 

Each  applicant  shall  include  an 
original  and  nine  copies  of  each 
proposal  submitted  under  this  program. 
This  number  of  copies  is  necessary  to 
permit  thorough,  objective  merit 
evaluation  of  all  proposals  received 
before  funding  decisions  are  made.  Each 
copy  of  each  proposal  must  include  a 
Form  CSRS-661,  "Grant  Apphcation." 
Applicants  should  note  that  one  copy  of 
this  form,  preferably  the  original,  must 
contain  pen-and-ink  signatures  of  the 
principal  inve8tigator(s)  and  the 
authorized  organizational 
representative.  (Form  CSRS-661  and  the 
other  required  forms  and  certifications 
are  contained  in  the  Grant  Application 
Kit). 

Members  of  review  committees  and 
CSRS  staff  expect  each  project 
description  to  be  complete  in  itself. 
Grant  proposals  shall  be  limited  to  10 
pages  (single-spaced),  exclusive  of 
required  forms,  bibliography  and  vitae 
of  the  principal  investigator(s),  senior 
associate(s].  and  other  professional 
personnel.  Attachment  of  appendices  is 
discouraged  and  should  be  included 
only  if  pertinent  to  an  understanding  of 
the  proposal. 


All  copies  of  each  proposal  shall  be 
mailed  in  one  package.  Please  see  that 
each  copy  of  each  proposal  is  stapled 
securely  in  the  upper  left-hand  comer. 
DO  NOT  BIND.  Information  should  be 
typed  on  one  side  of  the  page  only. 

Every  effort  should  be  made  to  ensure 
that  the  proposal  contains  all  pertinent 
information  when  sobmitted.  Prior  to 
mailing,  compare  your  proposal  with  the 
guidelines  contained  in  the 
Administrative  Provisions  which  govern 
the  Rangeland  Research  Grants 
Program,  7  CFR  part  3401.  Proposals 
submitted  by  organizations  other  than 
Federal  laboratories  shall  state  that  the 
50  percent  non-Federal  funding 
requirement  will  be  met 

Where  and  When  to  Submit  Grant 
Applications 

Each  research  grant  application  shall 
be  submitted  to: 

Proposal  Services  Branch.  Awards 
Management  Division,  Office  of 
Grants  and  Program  Systems, 
Cooperative  State  Research  Service, 
U.S.  Department  of  Agriculture,  Room 
303,  Aerospace  Center.  Washington. 
DC  20250-2200. 

Please  note.  Hand-delivered  proposals 
or  those  delivered  by  overnight  express 
services  shall  be  brought  to:  Room  303, 
Aerospace  Center,  901 D  Street  SW., 
Washington.  DC  20024. 

To  be  considered  for  funding  during 
Hscal  year  1992.  proposals  must  be 
received  in  the  Proposal  Services  Branch 
by  close  of  business  on  March  20, 1992. 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
one  year.  The  remaining  copies  will  be 
destroyed. 

Specific  Areas  of  Research  to  be 
Supported  in  Fiscal  Year  1992 

Standard  grants  will  be  awarded  to 
support  basic  research  in  certain  areas 
of  rangeland  research.  Proposals  will  be 
considered  in  the  following  specific 
areas:  (1)  Management  of  rangelands 
and  agricultural  land  as  integrated 
systems  for  more  efficient  utilization  of 
crops  and  waste  products  in  the 
production  of  food  and  fiber;  (2) 
methods  of  managing  rangeland 
watersheds  to  maximize  efficient  use  of 
water  and  improve  water  yield,  water 
quality,  and  water  conservation,  to 
protect  against  onsite  and  o^site 
damage  to  rangeland  resources  from 
floods,  erosion  and  other  detrimental 
influences,  and  to  remedy  unsatisfactory 
and  unstable  rangeland  conditions;  and 
(3)  revegetation  and  rehabilitation  of 
rangelands  including  the  control  of 
undesirable  species  of  plants. 


If  necessar) 
be  obtained  b 
Murphey,  CSF 
401-4089. 

Supplemental 
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Federal  Dome 
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If  necessary,  further  information  may 
be  obtained  by  calling  Dr.  Wayne  K. 
Murphey,  CSRS-USDA:  telephone:  (202) 
401-4089. 

Supplementary  Inf otmatioo 

The  Rangeland  Research  Grants 
Program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.200.  For  reasons  set  forth  in  the  Final 


Rule-related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115.  June  24, 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3504(h)).  the 
collection  of  information  requirements 


contained  in  this  notice  have  been  approved 
under  OMB  Document  No.  0524-0022. 

Done  at  Washington.  DC  the  23rd  day  of 
January,  1992. 
lohn  Patrick  Ionian, 

Administrator,  Cooperative  State  Research 
Service. 

[FR  Doc.  92-2138  Filed  1-28-02: 8:45  am) 
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OEPAflTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminfctration 

14CFRParts?1and2t 

[Docket  Na  81-ASW-1;  Special  CondWoii 
Na  2»■^ASW-3] 

Special  Conditions:  Siicorelcy  Model  8- 
76C  HeHcayter,  Ttofaoyeca  AirW 
Model  1S1  Engiiie  Tachomeler  fioK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  special  condition. 

SUMMAMY:  This  epedai  condition  is 
issued  for  the  Sikorsky  Model  S-7eC 
helia}{tfer.  Tins  belkxipler  will  have  a 
novel  or  imasaal  design  feature 
associated*  with  installation  of  the 
Turbomeca  Arriel  Model  iSl  engine. 
This  desi^  feature  is  associated  -mtk 
the  tachometer  box  which  is  installed  aa 
an  approved  accessory  to  the  Arriel 
Model  ISI  engine.  The  special  condition 
contains  additional  safety  standards 
that  the  Administrator  considers 
necessai-y  to  establish  a  level  of  safety 
equivalent  to  that  provided  by  the 
applicable  airworthiness  standards. 
EFFECTIVC  OATC  March  2. 1992. 
FOR  RMTHER INFOMIATION  CONTACT: 

Mr.  CaiToU  Wright.  FAA,  Rotorcraft 
Standards  &aff.  Regulations  Group.  Fort 
Worth,  Texas  76193-0111,  telephone 
817-624-5121. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  15, 1989,  Sikorsky  Aircraft, 
Division  of  United  Technologies 
Corporation,  6900  Main  Street.  Stratford, 
Connecticut  08601-1381.  applied  for  an 
amendment  to  its  Type  Certificate  No. 
HlNE  to  inchide  the  new  Sikonky 
Model  S-76C  helicopter.  The  Sikorsky 
Model  S-7ffl  is  being  nottified  to 
incorporate  two  Turbomeca  Arriel 
Model  iSl  engines  in  place  of  the  two 


[Attend  Whitney  CtHporation  Modd 
PTB  B-ae  engines.  Various  otfier 
alteratioiis  wiU  be  made  to 
acoonunodate  the  installation  of  these 
different  engines,  including  the 
installation  of  the  required  Aitiel  engine 
accessory  tachometer  box.  The  Model 
S-76C  will  be  a  derivative  of  the  Model 
S-76B,  whidi  is  currently  approved 
under  Type  Certificate  No.  HlNE.  The 
Model  S--7I8B  is  a  12-passenger,  two- 
engine,  11,400-pound  transport  category 
helicopter. 

Type  Certificalian  lasis 

The  certification  basis  for  the  Model 
S-76B  includes:  FAR  part  29,  Februaiy  1. 
1965,  and  Amendments  29-1  through  29- 
11,  and  in  addition,  portions  of 
Amendment  29-12.  specifically,  fi(  29j67, 
2971.  29.75,  29.14t  29.173, 29.175.  ZBMl. 
29.1188(a)(2).  29.155S(c)(2),  2ai557(c) 
and  portions  of  Amendment  29-13, 
specifically  {  29.965:  Instrument  Flight 
Criteria  for  S-76  (interim)  dated 
February  10, 1977:  Specitd  Conditions 
29-82-NE-3  (Docket  No.  17721).  dated 
March  27. 1S78:  Partial  Grant  of 
Exemption  from  {  29.Bll(h).  Exemption 
No.  2542  (Docket  No.  17403).  dated 
January  9. 1979.  for  the  Model  S-78A. 
granted  ^ily  3. 1985.  for  &e  Model  S- 
7ffl;  equivalent  safety  frndmg  for 
S  29.173(b):  National  Environmental  Act 
of  1969;  Noise  Control  Act  of  1972. 
Sikorsl^  Aircraft  also  elected  to  comply 
with:  Ditching  provisions  f  S  29.563 
including  T9J&01  and  2S.tK/7[d)  and 
exchiding  29.1411, 29.1415.  and  29.1561 
of  Amendment  29-12,  when  emergency 
flotation  gear,  P/N  78076-02002.  is 
installed.  For  over-water  operations, 
compliance  with  the  operating  rules  and 
SS  29.1411. 29.1415,  and  29.1581  must  be 
shown.  Compliance  must  be  shown  with 
Cargo  Hook  $  29.885,  including  S  29.25  of 
Amendment  29-12.  when  cargo  hook 
system,  P/N  76255-02000,  is  installed. 
For  external  load  operations, 
compliance  must  be  shown  with  Part 
133,  including  Amendments  1-4.  In 
addition,  for  the  Model  S-76fe. 
compliance  must  be  shown  wiA 
portions  of  Amendment  29-24. 
specificaily  S  29.1325(f);  equivalent 
safety  finding  for  SS  29.1013(e), 
29.1203(8),  2g.ll81(a)(6),  and  29.1189(^ 

Specif  ooii£tioos  may  be  issued  and 
amended,  as  neoeesary.  as  part  of  the 
type  certificatioa  basis  if  tike 
AdmiaislrBtoT  finds  that  the 


airworthiness  standards  designated  in 
accordance  with  f  21.101{bK2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  aircraft  or 
installation. 

Special  conditions,  as  appropriate,  are 
issued  in  acoordanoe  with  { 11.49  after 
pabKc  notice,  as  required  by  iS  11.28 
and  11.29(b).  effective  October  14, 1980, 
and  will  become  a  part  of  the  type 
certification  basis,  as  provided  by 
S  21.101(b)(2). 

Discussion 

Notice  of  Proposed  Special  Conditiaa 
No.  SC-81-1-SW  was  published  in  the 
Federal  Ragiatar  on  January  31. 1991  (56 
FR  3807).  No  comments  were  received. 
Therefore,  the  spedaJ  condition  is 
adopted  as  proposed. 

The  Sikorsky  Model  S-7eC  helicopter 
will  incoipocile  one  and  possibly  moie 
electrical/electronic  systems  and 
equipment  that  will  be  perfonniog 
fiuictions  critical  to  the  continued  safe 
flight  and  landing  of  the  heUoopter.  The 
"tachometer  box."  which  is  a  required 
accessory  of  the  Turbaneca  Aniel 
Model  iSl  engine,  is  an  electronic 
device  performing  the  function  of  engine 
overspeed  protection.  This  protection 
from  engine  overspeed  is  critical  to  the 
continued  safe  flight  and  landing  of  tiie 
helicopter  during  ail  operatiag  flight 
regimes  (both  Visual  Flight  Rules  (VFR) 
and  Instrument  Flight  Rules  (IFR)). 
When  die  design  is  finalized.  Sikorsky 
Aircraft  wifl  provide  ^  FAA  widi  a 
preliminary  hazard  analysis  to  identify 
any  other  critical  functions  perfomed 
by  electrical /electronic  systems  and 
equipment 

If  it  is  determined  that  this  helicaiiler 
incorporates  other  eledrical/eleclioaic 
systems  perfonming  cirticat  funcliona.  it 
will  be  necessary  to  show  dut  those 
systems  meet  Ae  requirements  of  this 
special  condition. 

Conchuioa 

This  action  would  affect  only  certain 
unusual  or  novel  design  features  on  one 
series  of  rotorcrafl.  It  would  not  be  a 
rule  of  general  applicability  and  would 
affect  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
features  on  the  rotorcraft  identified  in 
this  special  condition. 
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List  of  Subjects  in  14  CFR  Paris  21  and 
29 

Aircraft.  Air  transportation.  Aviation 
safety.  Rotorcraft.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  1344. 1348(c).  1352. 
1354(a).  1355. 1421  through  1431. 1502. 
1651(b)(2):  42  U.S.C.  1857f-10,  4321  et  seq.: 
E.0. 11541:  49  U.S.C.  106(g)  (Rev.  Pub.  L.  97- 
449.  January  12. 1983). 

The  Special  Condition 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator  of 
the  Federal  Aviation  Administration,  the 
foUovtring  special  condition  is  issued  as 
a  part  of  the  tj'pe  certification  basis  for 
the  Sikorsky  Model  S-76C  helicopter. 

Protection  for  Electrical/Electronic 
Systems  From  High  Intensity  Radiated 
Helds 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

Issued  in  Fort  Worth.  Texas,  on  lanuary  21, 
1992. 

James  D.  Ericksoa. 

Manager.  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 
[¥R  Doc  92-2243  Filed  1-29-92:  8:45  am] 
mum  cooe  «»io-is-m 


14  CFR  Part  39 

[Docket  Na  91-CC-76-AD;  Amendment  39- 
8169;  AO  91-20-14] 

AifworthineM  Directives;  Beech 
Models  B300  and  B300C  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


.  SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  elective  as 
to  all  persons  an  amendment  adopting 
Airworthiness  Directive  (AD),  which 
was  previously  made  effective  by 
individual  letters  as  to  all  known  U.S. 
owners  and  operators  of  Beech  Models 
B300  and  B300C  airplanes.  The  AD 
requires  the  incorporation  of  revised 
takeoff  and  climb  performance  charts 
into  the  Pilot's  Operating  Handbook  and 
FAA  Approved  Airplane  Flight  Manual 
(POH/AFM).  and  operation  of  the 
airplane  in  accordance  with  these 
performance  charts.  The  Federal 
Aviation  Administration  (FAA) 
determined  that  under  certain 


conditions  takeoff  and  climb 
performance  required  by  regulations 
may  not  be  achieved  while  utilizing  the 
original  performance  criteria.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  that  minimum  takeoff 
and  climb  performance  can  be  achieved 
for  each  approved  configuration,  weight, 
pressure  altitude,  and  temperature. 
DATES:  Effective  February  20, 1992.  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  91-20-14. 
issued  September  26. 1991.  which 
contained  this  amendment.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  20. 1992. 
ADDRESSES:  The  revision  to  the  POH/ 
AFM  that  is  applicable  to  this  AD  may 
be  obtained  from  the  Beech  Aircraft 
Corporation.  P.O.  Box  85.  Wichita, 
Kansas  67201-0085;  Telephone  (316) 
676-7111.  This  information  may  also  be 
examined  at  the  FAA.  Central  Region. 
O^ice  of  the  Assistant  Chief  Counsel. 
Attention;  Rules  Docket  91-CE-76-AD. 
room  1558. 601  E.  12th  Street,  Kansas 
City.  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Carios  Blacklock.  Aerospace 
Engineer.  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road.  Mid- 
Continent  Airport.  Wichita.  Kansas 
67209:  Telephone  (316)  946-4166. 
SUPPIXMENTARY  INFORMATION:  On 
September  26, 1991.  priority  letter 
Airworthiness  Directive  (AD)  91-20-14 
was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  Beech  Models 
B300  and  B300C  airplanes.  The  AD 
requires  the  incorporation  of  revised 
takeoff  and  climb  performance  charts 
into  the  Pilot's  Operating  Handbook  and 
FAA  Approved  Flight  Manual  (POH/ 
AFM)  and  operation  of  the  airplane  in 
accordance  with  these  charts. 

The  action  was  based  upon  the  FAA's 
determination  that  when  production 
Beech  Models  B300  and  B300C  airplanes 
are  operated  at  a  maximum  takeoff 
weight  calculated  by  reference  to  the 
POH/AFM  for  existing  conditions  of 
temperature  and  pressure  altitude, 
takeoff  and  climb  performance  required 
by  Federal  Aviation  Regulations  (FAR) 
23.1583(c)(3)  may  not  be  achieved.  A 
recent  test  showed  that  the  climb 
performance  with  one  engine 
inoperative  was  less  than  that  shown  in 
the  Beech  Models  B300  and  B300C  POH/ 
AFM. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 


interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  September  26, 
1991.  as  to  all  known  U.S.  owtiers  and 
operators  of  Beech  Models  B300  and 
B300C  airplanes.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  §  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  to  make  it 
effective  as  to  all  persons. 

The  takeoff  and  climb  performance 
charts  were  included  in  the  priority 
letter  AD  91-20-14  package  that  was 
sent  to  all  owners  of  Beech  Models  B300 
and  B300C  airplanes.  Since  that  time, 
Beech  has  issued  these  charts  in  an  OH/ 
AFM  supplement  format.  The  charts 
originally  sent  are  the  same  as  the  POH/ 
AFM  supplement.  Since  the  charts  sent 
out  with  the  priority  letter  AD  91-20-14 
package  and  the  POH/AFM  supplement 
formats  are  the  same,  the  charts  will  be 
referenced  in  this  AD  as  the  B2  revision, 
part  number  (P/N)  130-590031-1.  dated 
September  1991. 

The  regulations-adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
Safety,  Incorporation  by  reference. 
Safety. 
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Adoptiaa  of  dM  Aawndnent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviatioa  Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  1421  and  1423: 
49  U.S.C.  lOeig);  and  14  CFR  ll.aa 

§39.13    [AiiMNdatQ 

2.  Section  39.13  it  amended  by  addmg 
the  following  new  AO: 

91-20-14  Beedr  Amendment  39-6168;  Dodiet 
No.«)-(2-7e-AD.  Applicability:  Mod^ 
B300  and  BSOOC  aaplanes  {M  aerial 
mnobers),  certificated  in  axty  categoiy. 
GonpiiaDoe:  Witlua  dw  next  lOtwurs  time- 
in-service  (TIS)  after  tint  effective  date  of  this 
AO.  unieu  already  aooonpUshed. 

To  ensure  that  requiisd  miiBniain  takeoff 
and  climb  peiformance  can  be  achieved  for 
each  approved  combination  of  takeoff 
configuratran,  iveisht  pressure  attitude,  and 
temperatare,  aoomnplish  tlie  fbUowing: 

(a)  hicorporale  the  taVeoif  and  dimb 
performance  cfaots,  fiZ  reviMB.  pail  number 
(P/N)  U0-SWO31-L  dated  September  189t. 
into  the  Model  B300  and  B3Q0C  Pilot's 
Operating  Handbook  and  FAA  Approved 
Airplane  FUght  Manual  and  operate  the 
airplane  accordingly. 

Note:  The  charts  that  were  sent  in  the 
priority  letter  AD  91-26-14  package  and  the 
B2  revision.  P/N  130-690031-1.  dated 
September  1991,  are  Ute  same. 

(b)  FAR  43-S  notwtthslanding.  die  actions 
required  by  this  AO  nay  be  peifamed  by  a 
pilot  aad  Biuat  be  recorded  in  accordance 
with  FAR  section  43JL 

(c)  An  alternative  method  of  conplianoe  or 
adjustment  of  the  compliance  time  that 
provides  an  eqoivaleiit  ievel  of  safety  may  be 
approved  by  the  Kiaaager.  Wichita  Aircn/t 
Certification  Office,  1801  Airport  Road,  room 
too,  Mid-Continent  Airport.  Widtila,  Kansas 
67209.  The  request  should  t>e  forwarded 
throQgh  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Widiita  Aircraft 
Certification  Office. 

(d)  The  takeoff  and  climb  performance 
limitauons  required  by  this  AD  shall  be  done 
in  accordance  with  tiie  Beech  PikM's 
Operating  Handbook  and  FAA  Approved    . 
Airplane  Flight  Manual.  B2  revision,  part 
number  (P/N)  130-590031-1,  dated  September 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  VSIZ.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  Beech  AircraJl  Corporation,  P.O. 
Box  85,  Wichita,  Kansas  67201-4)085.  Copies 
may  be  inflected  at  the  FAA,  Central  Region, 
Office  of  Ike  Assistaat  Chief  CouaaeL  room 
1558. 601  E.  12th  Street,  Kansas  City. 
Missouri,  or  at  the  0^u:e  of  the  Federal 
Register.  Ilflb  L  Street  NW.:  room  8401. 
Washington.  DC. 


(e)  This  amemfaient  (39-8168)  becomes 
effective  on  Fefanaty  20, 1992.  as  to  all 
persons  except  those  persons  to  whom  it  was 
made  iBuaediateiy  effective  by  priority  letter 
AD  91-20-14.  issued  September  28. 1991, 
which  contained  this  amendment 

Issued  in  Kansas  City,  Missouri,  on  January 
14.1992. 

BanyO-demants, 

Maaager,  SiaaJJ  Airpiane  Diredorate, 

Aircraft  Certificatkm  Service. 

[FR  Doc  92-2214  Filed  1-29-92;  ft45  am] 


14  CFR  Part  39 

(DeCkal  No.  VI-CE-M-AO;  Anwndmofit  39- 
8167;AD91-3S-111 


Ail 

(I 


&A.)  EMB-110  SerfM  AlrplanM 

AQENCV:  Federal  Aviation 
Admioistratioa.  DOT. 
action:  Final  rule. 

SUHIMARV:  This  action  publishes  in  the 
Federal  Register  and  makes  eHiective  as 
to  all  persons  an  amendment  adopting 
Airworthiness  Directive  (AO)  91-25-11. 
which  was  pKviously  made  efEective  by 
individiial  letters  as  to  all  known  U.S. 
owners  and  operators  of  EMBRAER 
EMB-110  series  (Bandeirante)  airplanes. 
The  AD  requires  an  inspection  of  the 
rudder  tria  tab  actuator  system  for 
correct  asseeiUy  and  reinstallation  if 
found  incorreody  installed.  The  AO  was 
issued  baaed  apon  reports  of  faraken 
rudder  trim  tab  rods.  Hie  actions 
specified  by  tins  AO  are  intended  to 
prevent  severe  vibration,  flutter,  and 
loss  of  control  of  the  airplane  ceased  by 
incorrect  installation  of  the  rudder  trim 
tab  system. 

DATES:  Effective  February  10. 1992,  as  to 
all  persoTts  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  91-25-11. 
issued  December  6, 1991.  which 
contained  this  amendment  The 
incorporation  by  reference' of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  10. 1992. 
ADOftESSES:  Service  information  that  is 
applicable  to  this  AO  may  be  obtained 
from  EMBRAER.  P.O.  Box  343-CE, 
12.200  Sao  lose  dos  Campos.  Sao  Paulo, 
Brazil;  or  EMBRAER  Aircraft 
Corporation,  276  SW  34tfa  Street,  Fort 
Lauderdale,  Florida  33315.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attention:  RoIob  Docket 
91-CE-IB-AD,  room  1558, 801  E.  tZth 
Street  Kansas  City,  MiaaoariMlfle. 


ran  raRTNCR  intoiimation  contact: 
Mr.  Curtis  A.  )ackson,  Aerospace 
Engineer.  FAA,  Atlanta  Aircraft 
Certification  ORice,  suite  210, 1609 
Phoenix  Paikway,  Atlanta,  Georgia 
30349:  Telephone  (404)  991-2910. 
tUPW  BUniTAHY  INTONMATION:  On 
December  8, 1991,  priority  letter  AD  91- 
25-11  was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  EMBRASl 
EMB-110  series  airplanes.  TTie  AD 
requires  an  inspection  of  the  rodder  trim 
tab  actuator  S3rstem  for  correct  assembly 
and  reinstatlati<m  if  found  incorrectly 
installed. 

The  AO  was  prompted  by  imports 
from  the  Central  Tecnico  Aerospacial 
(CTA)  and  the  Oepartamento  de 
Aviacao  Civil  (DAQ,  which  are  the 
airworthiness  authorities  for  Brazil,  of 
two  instances  of  broken  rodder  trim  tab 
rods.  This  condition  could  cause  severe 
vibration  or  flutter  and  complete  loss  of 
control  of  the  airplane.  Former  analysis 
revealed  that  the  nidder  trim  tab  system 
was  inconectly  installed  on  the  above 
reported  incidenta.  In  additioa.  there  has 
been  one  more  report  of  an  incorrect 
rudder  trim  tab  system  installation,  but 
it  was  detected  prior  to  fordier  incident 

The  manufactnrer,  EMBRAER.  ieeued 
Service  Bulletin  110-27-0081,  dated 
Deoeatber  S.  1901,  which  specifies 
procedures  for  inspecting  die  rodder 
trim  tab  actaator  system  for  proper 
assembly,  and  reinstallatian  procedures 
if  found  incorrectly  installed. 

The  CTA  issued  CTA  AD  T91-11-01 
in  order  to  assure  the  airworthiness  of 
these  airplanes  in  Brazil.  CTA  AO  T91- 
11-01  requires  a  one-tiiBe  inspection  of 
the  rudder  trim  tab  actuator  system  for 
correct  assembly  and  reinstallation  if 
found  incorrectly  installed.  These 
airplanes  are  aramifactnied  in  Brazil 
and  are  type  certificated  for  operation  in 
the  United  States.  Pursuant  to  a  bilateral 
airwortliiness  agreement  the  CTA  and 
DAC  kept  the  FAA  totally  informed  of 
the  above  situation. 

The  FAA  examined  the  findings  of  the 
CTA  and  DAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  was  necessary  for  products  of 
this  type  design  that  are  certificated  for 
operatiao  in  the  United  States. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  poUic 
interest,  and  good  cause  existed  to  make 
the  AD  effective  taunediately  by 
individuai  letteis  issued  Decfber  8, 
1991,  to  all  kno«m  U.S.  owners  and 
operators  of  EMBRAER  EMB-llO  series 
airplanes  (aU  serial  mmbers).  These 
conditions  still  exist  and  the  AD  is 
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hereby  published  in  the  Federal  Register 
as  an  amendment  to  §39.13  of  part  39  of 
the  Federal  Aviation  Regulations  to 
make  it  effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

l.The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.88. 


§39.13    (AmwNted] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

91-25-11  Emtmer  (Empresa  Brasileira  de 
Aeronautica.  S.A.):  Amendment  39-8167:  ■ 
Docket  No.  91-CB-fl2-AD. 
Applicability:  EMB-110  Series  airplanes 

(all  serial  numbers),  certificated  in  any 

category. 


UMI 


Compliance:  Required  within  the  next  10 
hours  time-in-service  after  receipt  of  this  AD. 
unless  already  accomplished. 

To  prevent  severe  vibration,  flutter,  and 
loss  of  control  of  the  airplane  caused  by 
incorrect  installation  of  the  rudder  trim  tab 
system,  accomplish  the  following: 

(a)  Visually  inspect  the  rudder  trim  tab 
system  for  correct  assembly  in  accordance 
with  the  instructions  in  EMBRAER  Service 
Bulletin  (SB)  No.  110-27-0091,  dated 
December  5, 1991. 

(1)  If  determined  to  be  correctly  installed  in 
accordance  with  the  criteria  specified  in   ' 
EMBRAER  SB  No.  110-27-0091,  return  the 
airplane  to  service. 

(2)  If  determined  to  be  incorrectly  installed 
in  accordance  with  the  criteria  specified  in 
EMBRAER  SB  No.  110-27-0091,  reinstall  the 
rudder  trim  tab  system  in  accordance  with 
the  instructions  in  EMBRAER  SB  No.  110-27- 
0091. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite  210C. 
Atlanta.  Georgia  30349.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  Aircraft  Certification  Office. 

(d)  The  inspection  and  possible 
reinstallation  required  by  this  AD  shall  be 
done  in  accordance  with  EMBRAER  Ser\'ice 
Bulletin  (SB)  No.  110-27-0091.  dated 
December  S.  1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  EMBRAER,  P.O.  Box  343- 
CE,  12.200  Sao  Jose  dos  Campos,  Sao  Pauto. 
Brazil:  or  EMBRAER  Aircraft  Corporation, 
276  SW  34th  Street,  Fort  Lauderdale.  Florida 
33315.  Copies  may  be  inspected  at  the  FAA. 
Central  Region.  Office  of  the  Assistant  Chief 
Counsel,  room  1558. 601  E.  12th  Street 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street,  NW.:  room 
0401.  Washington,  DC. 

(e)  This  amendment  (39-6167)  becomes 
effective  on  February  10. 1992.  as  to  all 
persons  except  those  persons  to  whom  it  was 
made  immediately  effective  by  priority  letter 
AD  91-25-11.  issued  December  6. 1991,  which 
contained  this  amendment. 

Issued  in  Kansas  City,  Missouri,  on  January 
14. 1992. 

Bairy  D.  Clements, 
Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  92-2215  Filed  l-2»-«2: 8:45  am] 

MLUNO  OOOC  4*1«-1S-« 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  5 

Economic  and  Public  Interest 
Requirements  for  Contract  Market 
Designation 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Final  rule;  revision  of 
interpretative  guideline. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
revising  herein  its  Guideline  on 
Economic  and  Public  Interest 
Requirements  for  Contract  Market 
Designation,  17  CFR  part  5,  appendix  A 
(1990)  ("Guideline  No.  1").  The 
Commission  is  revising  Guideline  No.  1 
to  streamline  the  designation  approval 
process  for  both  futures  find  option 
contract  markets.  These  revisions  clarify 
the  standard  of  review  for  specified 
terms  and  conditions  of  proposed 
contract  market  designations  under 
sections  5  and  5a  of  the  Commodity 
Exchange  Act,  7  U.S.C.  7  and  7a  (1988) 
("Act")  and  reduce  unnecessary  or 
redundant  materials  for  the  required 
application.  A  revised  format  for 
applications  for  designation  of  contract 
markets  in  options  on  futures  and 
options  on  physical  commodities  is  also 
included  as  a  new  section  of  Guideline 
No.  1.  Finally,  the  Commission  is 
reiterating  that  information  which 
should  be  included  by  persons  seeking 
an  opinion  whether  a  futures  contract  on 
a  group  or  index  of  securities  traded  on 
a  foreign  exchange  may  be  offered  or 
sold  in  the  United  States. 

EFFECTIVE  DATE:  March  2, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Blake  Imel,  Deputy  Director  or  Paul  M. 
Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2033  K  St.  NW.. 
Washingtofi.  DC  20581,  (202)  254-3201  or 
254-6990,  respectively. 

SUPPLEMENTARY  information: 

I.  Statutory  and  Regulatory 
Requirements  for  Designation 

The  requirement  that  boards  of  trade 
demonstrate  that  they  meet  specified 
conditions  in  order  to  be  designated  as 
contract  markets  has  been  a 
fundamental  tool  of  federal  regulation  of 
commodity  futures  exchanges  since  the 
Future  Trading  Act  of  1921,  Public  Law 
No.  67-66, 42  Stat.  187  (1921).  >  Currently, 


■  Designation  as  a  contract  market  under  the  1921 
Act  was  contingent  upon  a  t>oard  of  trade'* 

Continued 
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the  statutory  requirements  for 
designation  are  found  in  sections  5  and 
5a  of  the  Act,  and  additionally,  for 
indexes  of  certain  securities,  in  section 
2(a)(1)(B)  of  the  Act.  Contract  markets 
must  demonstrate  that  they  meet  these 
requirements  both  for  initial  designation 
and  on  a  continuing  basis.'  Included 
among  these,  section  5(g)  of  the  Act 
requires  that  exchanges  demonstrate 
that  trading  in  a  proposed  contract  is 
not  contrary  to  the  public  interest.' 

The  Commission  provided  guidance  to 
exchanges  on  meeting  these 
requirements  in  its  Guideline  on 
Economic  and  Public  Interest 
Requirements  for  Contract  Market 
Designation,  40  FR  25849  (1975), 
("Guidehnes  No.  1.").  Subsequently,  the 
Commission  revised  this  guideline, 
publishing  it  as  appendix  A  to  part  5  of 
chapter  17  of  the  Code  of  Federal 
Regulations.  47  FR  49832  (November  3, 
1982).  These  revisions  to  Guideline  No. 
1.  as  proposed,  were  intended  to  provide 

boards  of  trade  with  more  specific  criteria  for 
initial  and  continued  compliance  with 
Sections  5  and  5a  of  the  Act  for  applications 
for  contract  market  designation  and  for  all 


providing  for  the  prevention  of  manipulative  activity 
and  the  prevention  of  dissemination  of  false 
information,  upon  providing  for  certain  types  of 
recordkeeping,  for  admission  into  exchange 
membership  of  cooperative  producer  associations, 
and  upon  location  of  the  contract  market  at  a 
terminal  cash  market.  See.  sections  5(a),  (b),  (c),  (d), 
and  (e)  of  the  Future  Trading  Act  of  1921.  Although 
the  constitutionality  of  this  Act  was  successfully 
challenged  as  an  improper  use  of  the  Congressional 
taxing  power  in  Hilly.  Wallace.  259  U.S.  44  (1922), 
all  subsequent  legislation  regulating  the  futures 
industry  was  patterned  after  this  statutory  scheme. 

*  Section  8  of  the  Act  provides,  in  part,  that:  (afny 
board  of  trade  desiring  to  be  designated  a  'contract 
market'  shall  make  application  to  the  Commission 
for  such  designation  and  accompany  the  same  with 
a  showing  that  it  complies  with  the  above 
conditions,  and  with  a  sufTicient  assurance  that  it 
will  continue  to  comply  with  the  above 
requirements, 

*  In  addition,  designated  contract  markets  must 
provide  for  the  prevention  of  dissemination  of  false 
information  (section  5(c)  of  the  Act);  must  provide 
for  the  prevention  of  price  manipulation  (section 
S(d)  of  the  Act);  must  provide  for  delivery  period* 
which  will  prevent  market  congestion  (section  Sa(4) 
of  the  Act);  and  must  permit  delivery  on  the 
contract  of  such  qualities,  at  such  points  and  at  such 
differentials  as  will  minimize  market  disruptions 
(section  5a(10)  of  the  Act).  The  Act  further  requires 
as  a  condition  for  contract  market  designation,  that 
the  contract  market:  be  located  at  a  terminal  cash 
market  or  provide  for  terms  and  conditions  as 
approved  by  the  Commission  (section  S(a)  of  the 
Act);  provide  for  various  forms  of  recordkeeping 
(section  5(b)  and  5a(2)  of  the  Act):  permit  the 
membership  of  cooperative  associations  (section 
5(e)  of  the  Act);  provide  for  compliance  with 
Commission  orders  (section  5(f)  of  the  Act);  submit 
its  rules  to  the  Commission  (sections  5a(l)  and 
5a(12)  of  the  Act);  provide  that  the  terms  of  the 
contracts  conform  to  United  States  commodity 
standards  or  those  adopted  by  the  Commission 
(section  Sa(6)  of  the  Act):  accept  warehouse  receipts 
issued  under  United  States  law  (section  5a(3)  of  the 
Act);  and  enforce  exchange  rules  (section  5a(a]  of 
the  Act). 


currently  designated  contract  markets,  and 
*  *  *  (to)  reflect  specific  requirements    . 
relating  to  proposed  futures  contracts  based 
on  financial  instruments  and  aggregates  or 
indices  of  securities.  In  addition,  the 
Commission  believes  that  this  *  *  *  will 
providfe]  a  uniform  procedural  framework 
within  which  boards  of  trade  shall  be 
required  to  meet  their  burden  of 
demonstrating,  both  initially  and  for  purposes 
of  continued  designation,  compliance  with 
the  Act. 

47  FR  49833  (citation  and  footnote 
omitted). 

As  revised  in  1982,  Guideline  No.  1 
was  updated  to  address  proposed 
innovations  in  the  trading  of  futures 
contracts,  including,  in  particular, 
futures  contracts  on  financial 
instruments  and  on  various  indices  and 
cash-settled  futures  contracts. 
Experience  has  demonstrated  that  the 
Guideline  has  been  adaptable  and 
flexible,  enabling  the  designation  of  a 
wide  range  of  innovative  products.* 

Under  the  revised  Guideline,  the  time 
elapsed  for  Commission  review  and 
approval  of  proposed  contracts  steadily 
declined  throughout  the  period.  In  Fiscal 
Year  1983,  for  example,  the  average 
number  of  days  during  which  complete 
applications  were  pending  with  the 
Commission  was  428  for  futures  and  361 
for  options.  In  Fiscal  Year  1991,  this 
period  was  roughly  half  that  of  1983, 225 
days  for  futures  and  190  for  options;  but 
somewhat  higher  than  Fiscal  Year  1990's 
average  review  period  of  151  days  for 
futures  and  134  days  for  options. 

Despite  the  relative  success  of  the 
desi^ation  procedures  of  Guideline  No. 

I,  the  Commission,  based  upon  its 
experience,  reviewed  the  existing 
Guideline  with  the  view  of  removing 
duplication  of  effort  between  its  staff 
and  the  exchanges,  streamlining  further 
its  procedures,  reducing  paperwork 
when  such  reductions  could  be  made 
consistent  with  statutory  requirements, 
updating  the  Guideline  for  market 
innovations  and  further  clarifying  and 
refining  the  requirements  for 
designation.  On  September  4, 1991,  the 
Commission  proposed  far-reaching   ^ 
revisions  to  Guideline  No.  1  and 
requested  comment  on  these  proposals. 
56  FR  43726.  The  comment  period  ended 
on  November  4, 1991. 

II.  Proposed  Revisions  to  Guideline 

The  Commission  proposed  to  revise 
Guideline  No.  1  in  several  fundamental 
respects.  First,  the  Commission 


*  In  this  regard,  the  Commission  notes  that  the 
past  nine  years  have  been  a  time  of  phenomenal 
growth  and  creativity  in  the  futures  industry.  During 
this  time,  115  futures  contracts  were  designated  1^ 
the  Commission  under  the  procedures  established  in 
the  revised  Guideline  No.  1. 


proposed  to  revise  the  Guideline  to 
specify  those  terms  or  conditions  of  a 
proposed  contract  which,  because  they 
relate  directly  to  the  contract's 
susceptibility  to  manipulations,  comers, 
squeezes  or  other  disorderly  trading, 
require  a  complete  justification  and 
explanation.  In  contrast,  for  certain 
other  terms  or  conditions,  the 
Commission  proposed  to  permit 
Exchanges  to  certify  that  certain  other 
terms  or  conditions  of  contracts  are 
consistent  with  the  cash  market  without 
providing  further  justification  or 
evidence.  For  those  terms  or  conditions, 
which  are  in  essence  business  decisions 
of  the  exchange,  no  justification, 
explanation  or  certification  would  be 
required.  In  addition,  a  cash  market 
overview  was  proposed  to  be  required 
only  to  the  extent  that  an  application  for 
designation  differs  from  a  previously 
designated  contract. 

Secondly,  the  Commission  proposed 
to  amend  its  policies  regarding  liquidity 
requirements  for  designation  of  options 
which,  in  effect,  prohibited  the 
simultaneous  designation  of  options  on 
futures  and  the  underlying  futures 
contract.  Accordingly,  as  amended 
Guideline  No.  1  would  encourage 
exchanges  to  seek  simultaneous 
designation  of  futures  contracts  and 
options  thereon. 

Thirdly,  a  new  format  for  applications 
for  designation  of  options  on  futures 
was  proposed.  This  format  specified 
those  specific  terms  and  conditions 
which  clearly  meet  the  requirements  for 
designation  and  where  met,  no  written 
justification  or  explanation  for  such 
terms  and  conditions  would  be  required. 

Lastly,  guidance  was  provided  with 
respect  to  the  information  required  for  a . 
determination  on  whether  stock  indices 
traded  on  foreign  boards  of  trade  may 
be  offered  or  sold  in  the  United  States. 
That  guidance  is  repeated  herein  for  the 
convenience  of  the  reader. 

ni.  Cominents  Received 

The  Commission  received  seven 
comments  in  response  to  its  proposed 
revisions  to  Cuidehne  No.  1.  All  seven 
were  from  futures  exchanges.  One 
commenter  supported  unreservedly  the 
proposed  revisions,  stating  that: 

The  Exchange  endorses  the  Commission's 
proposals  to  revise  Guideline  No.  1,  The 
proposals  clearly  will  streamline  the 
submission  of  unnecessary  or  redundant 
information.  The  proposals  will  also  clarify 
the  standard  of  review  for  specified  terms 
and  conditions  of  proposed  contract  market 
designation  as  a  contract  market  for  options 
by  recognizing  the  general  uniformity  of 
options  terms  and  conditions.  Each  of  these 
reforms  will  be  beneficial  in  conserving  the 
resources  of  exchanges  and  the  Commission. 
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The  Exchange  supports  the  Commission's 
efforts. 

Other  commenters  generally 
supported  the  proposals,  but  made 
several  additional  specific  suggestions. 
For  example,  one  commenter 
recommended  that  the  Commission 
require  that  applications  for  designation 
include  an  index  to  the  application 
cross-referencing  the  requirements  of 
Guideline  No.  1  to  the  application.  This 
commenter  further  recommended  that 
notice  of  an  apphcation  be  published  in 
the  Federal  Register  within  thirty  days 
of  its  submission  and  that  the 
Commission  staff  rely  on  public 
comment  rather  than  its  own  evaluation 
in  analyzing  whether  the  contract  meets 
the  requirements  of  the  Act  for 
designation.  This  commenter  further 
opined  that,  in  the  absence  of  a  contrary 
determination,  the  Commission  approve 
automatically  applications  for  contract 
mariiet  designation  seven  business  days 
following  the  close  of  the  public 
comment  period.  Several  commenters 
agreed  that  the  Commission  should 
"move  toward  a  contract  market 
designation  procedure  which  would 
provide  for  automatic  approval  of  a 
proposed  contract  in  the  absence  of 
Commission  objection." 

Several  commenters  shared  the  view, 
expressed  by  one.  that  the  proposed 
revisions  "do  not  go  far  enough."  This 
commenter  suggested  that  "(wjhile  the 
Commission's  proposal  eliminates  some 
of  the  paperwork  required  *  *  *  new 
product  innovation  will  continue  to  be 
subject  to  time-consuming  regulatory 
requirements  which  are  not  imposed  on 
other  types  of  markets."  A  second 
commenter.  agreed,  stating  that: 

it  is  not  clear  that  the  current  proposal  would, 
in  practice,  have  any  measurable  effect  on 

the  length  of  approval  periods The 

exchanges  would  still  be  required  to  make  a 
submission  prior  to  trading,  the  exchanges 
and  fMJtential  users  of  the  proposed  contract 
would  still  have  to  wait  for  the  submission  to 
undergo  review  and  approval  by  the  CFTC 
staff,  and  the  Commission  would  still  retain 
the  right  to  send  a  request  for  supplemental 
information,  and  perhaps,  a  'materially 
incomplete'  letter  to  an  exchange  if  its 
application  is  deemed  incomplete.  Thus. 
'  reducing  redundant  paperwork  would  only  be 
a  marginal  improvement  to  a  process 
requiring  redundant  reviews,  analysis  and 
decisions — first  by  the  exchanges  and  then 
by  the  Commission. 

This  commenter  also  contended  that  the 
proposed  revisions  "benefitted  'copy- 
cat' exchanges  relative  to  innovative 
exchanges."  and  that  foreign  boards  of 
trade  "should  be  subject  to  equivalent 
contract  'designation'  requirements  as 
those  imposed  on  U.S.  exchanges." 
Finally,  one  commenter  urged  that 
'  "the  Commission  *  *  *  act  quickly  on 


its  intent  to  reevaluate  the  current  fee 
structure  for  designation  applications." 
and  suggested  "a  significant  reduction 
or  the  elimination  of  the  options 
contract  filing  fee,  when  such  an  options 
contract  is  submitted  simultaneously 
with  its  underlying  futures  contract" 

IV.  The  Final  Rules 

The  Commission  has  considered 
carefully  the  comments  received  and  is 
promulgating  the  revisions  to  Guideline 
No.  1.  as  proposed,  with  only  slight 
technical  modifications.  These  include  a 
clarification  in  section  (aK2)  that 
contract  terms  which  are  not  justified 
because  they  are  identical  to  other 
contract  terms  or  conditions  previously 
approved  by  the  Commission  must 
provide  a  citation  to  the  previously 
approved  term  or  condition,  and 
technical  corrections  in  section  (a)(3)(iv) 
replacing  "demand  certificate"  with 
"depository  receipt"  and  in  section 
(a){3){v)  deleting  the  term  "proportional 
rail  billing"  and  revising  it  to  read 
"freight  allowances." 

The  Commission  believes  that  the 
revisions  to  Guideline  No.  1  being 
promulgated  herein,  in  practice,  will 
accomplish  the  goals  stated  by  the 
commenters  of  achieving  a  more 
expeditious  process  for  bringing  new 
contracts  to  market.  In  this  regard,  the 
Commission  is  mindful  of  the 
competitive  environment  in  which  the 
exchanges  operate,  while  at  the  same 
time  adhering  to  the  spirit  and  the 
requirements  of  the  Act. 

For  example,  although  one  commenter 
recommended  that  notice  be  required  to 
be  provided  in  the  Federal  Register 
within  thirty  days  of  receipt,  it  currently 
is  the  Commission's  practice  to  provide 
such  public  notice  within  that  time 
period,  except  in  cases  where 
fundamental  amendments  to  the 
contract  are  apparently  necessary, 
making  a  request  for  comment  on  the 
application  as  filed  clearly  premature.* 


*  Of  the  19  contracts  pending  as  of  December  10. 
1991.  eleven  were  published  in  the  Fedatal  Bagiatw 
within  approximately  one  calendar  month  of  their 
receipt  TTiey  are:  CBT  ECU  Bonds.  56  FR  13630 
(April  3. 1991):  Comex  Dubai  Sour  Crude.  56  FR 
31616  duly  11. 1991):  NYMEX  Sour  Crude  OU.  56  FR 
3677B  (August  1, 1981):  CBT  Homeowners  Insurance. 
56  FR  38123  (August  12. 1991):  CME  Mid-Cap  400 
Futures.  56  FR  49177  (September  27. 1991):  CME 
Mid-Cap  400  Futures  Options.  56  FR  57323 
(November  S.  1991);  NYMEX  Gulf  Gasoline  Futures. 
56  FR  50569  (October  7. 1991);  NYMEX  Spread 
OpUons  (2  contracts).  56  FR  56410  (November  4. 
1991):  CSCE  Brazil  Differential  Coffee.  56  FR  30248 
(November  25. 1991);  and  MCE  Rough  Rice  Options. 
56  FR  61236  (December  Z  ISSl). 


With  regard  to  the  suggestion  that 
contract  designation  be  automatic  a 
short  time  after  the  public  comment 
period  has  elapsed,  the  Commission 
notes  that  of  the  twelve  contracts 
designated  during  the  past  six  months 
under  existing  procedures,  one-third 
have  been  approved  within  a  period  of 
three  months  of  their  receipt 

It  can  be  assumed  that  as  applications 
for  contract  market  designation  are  filed 
and  reviewed  under  the  revised 
procedures,  the  time  for  review  will  be 
reduced  even  further.  Moreover,  the 
Commission  will  also  reexamine  its 
internal  administration  to  determine 
whether  additional  time  can  be  cut  from 
the  process.  Accordingly,  the 
Commission  believes  that,  applying 
current  policies  along  with  these 
anticipated  savings,  the  time  necessary 
for  the  designation  of  routine 
applications  will  approach  the  time 
limits  suggested  by  the  commenter. 
while  permitting  the  Commission  the 
flexibihty  to  give  greater  attention  to     - 
those  contracts  which  raise  novel 
regulatory  issues  or  which  have 
proposed  terms  and  conditions  which 
are  inconsistent  with  the  statutory  or 
regulatory  requirements  for  designation. 
Finally,  the  Commission  notes  that  the 
checklist  format  being  adopted  for 
options  is  indeed  a  form  of  "automatic" 
approval  of  applications. 

With  regard  to  the  suggested 
requirement  that  applications  contain  an 
index  cross-referencing  the 
requirements  of  Guideline  No.  1  to  the 
terms  of  the  proposed  contract  and  to 
the  analysis  of  those  terms,  the  inclusion 
in  applications  for  contract  market 
designation  of  such  an  index  would 
certainly  aid  Commission  staff  in  its 
review.  Although  the  Commission 
encourages  exchanges  to  include  such 
an  index,  the  Commission,  however,  is 
not  mandating  its  use.  In  promulgating 
Guideline  No.  1  the  Commission  has 
attempted  to  provide  guidance  to 
exchanges  on  that  which  is  necessary  to 
demonstrate  compliance  with  the 
requirements  for  designation  of  (he  Act. 
The  Commission,  however,  believes 
that  with  the  exception  of  the  option 
checklist  the  actual  format  of  the 
document  itself  need  not  be  mandated. 

With  regard  to  the  relative  benefits  of 
the  revisions  to  the  Guideline,  the 
Commission  expects  that  the  revisions 
will  be  applicable  to  all  applications, 
whether  the  contract  is  novel  or  a 
"copy-cat."  In  this  connection,  even 
novel  contracts  may  share  specific  terms 
or  conditions  which  under  the  revised 
Guideline  would  not  be  required  to  be 
justified.  Further,  this  revision  permits 
both  the  exchanges  and  Commission 
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staff  better  to  focus  their  attention  on 
the  particularly  complex  issues  involved 
in  the  novel  applications.  As  the 
Commission  noted  in  proposing  these 
revisions: 

By  concentrating  on  delineating  those  parts 
of  the  apirfication  for  designation  most 
crucial  to  demonstrating  compliance  with  the 
requirements  of  the  Act  and  Commission 
regulations,  l>oth  the  exchanges  and  the 
Ck>mmission  will  better  be  able  to  marshall 
their  resources  and  to  improve  the  timeliness 
of  review. 

56FRat  43727.  This  will  benefit  all 
applications,  whatever  the  level  of 
originality. 

Finally,  one  commenter  suggested  that 
the  Commission  "act  quickly"  in 
restructuring  its  fee  structure  in  light  of 
these  revisions.  The  Commission 
believes  that  this  suggestion  has  merit 
and,  in  a  separate  notice  published 
recently  in  the  Federal  Register.  57  FR 
1372  (January  14, 1992),  has  undertaken 
a  restructuring  of  the  fee  structure.  Of 
course,  even  with  such  a  formal 
restructuring  of  fees,  the  fees  charged  in 
the  future  will  continue  to  be  adjusted  to 
reflect  any  further  savings  brought  about 
by  these  revisions. 

A.  Revisions  to  Guideline  No.  1 

Guideline  No.  1  is  being  revised,  as 
proposed,  to  include  three  sections 
which  relate  to  the  designation  of 
futures  contracts,  options  on  futures 
contracts  and  options  on  physicals, 
respectively. 

1.  Revisions  Relating  to  Applications  for 
Futures  Designation 

Section  (a)(1)  of  the  Guideline,  as 
amended,  requires  that  an  application 
for  designation  include  a  description  of 
the  relevant  cash  market.  As  revised 
herein,  however,  a  cash  market 
overview  would  be  required  to  be 
included  only  when  a  contract,  or  only 
to  the  extent  that  a  specific  contract 
term,  differs  from  a  currently  designated 
contract  which  is  not  dormant  widiin  the 
meaning  of  Rule  5.2, 17  CFR  5.2.  In  light 
of  the  Commission's  and  the  exchanges' 
increased  experience,  the  Commission 
believes  that  cash  market  overviews 
need  only  be  included  in  a  contract 
market  d,esignation  application  when  a 
proposed  instrument  is  materially 
different  from,  and  not  merely  iterative 
of,  an  existing,  non-dormant  contract. 
As  revised,  Guideline  No.  1  permits 
further  that  a  cash  market  overview  may 
be  confined  to  the  matters  pertinent  to  a 
particular  contract  term(s),  where  no 
cash  market  overview  would  otherwise 
be  required.' 


Section  (a)(2]  of  the  Guideline,  as 
amended,  provides  that  an  exchange 
justify  those  individual  terms  and 
conditions  of  the  contract  relating  to  the 
pricing  and  delivery  mechanism  of  the 
contract.  Consistent  with  the 
requirements  for  the  cash-market 
overview,  the  justification  of  the 
proposed  contract's  individual  terms 
and  conditions  would  not  be  required 
when  that  term  or  condition  is  the  same 
as  one  abeady  approved  by  the 
Commission  for  a  similar,  non-dormant 
contract.  Rather,  when  the  previously 
approved  and  proposed  rules  are  in  all 
material  respects  identical,  the 
application  would  be  required  to  include 
only  the  text  of  the  proposed  rule  and 
the  rule  number  or  other  citation  to  the 
approved  contract  market  rule  upon 
which  it  is  based.  When  the  proposed 
rule  is  similar,  but  not  identical,  to  a 
previously  approved  rule,  an 
explanation  and  evaluation  of  the 
deviation  should  be  provided.  When  the 
term  is  unique,  a  complete  justification 
is  required. 

The  evidence  which  is  necessary  to 
make  the  required  showing  is  clearly  set 
out  in  the  Guideline.  See,  section  (a)(2) 
of  Guideline  No.  1.  As  a  whole,  this 
evidence  must  demonstrate  that  the 
contract  terms  and  conditions  would 
result  in  a  deliverable  supply  which  will 
not  be  conducive  to  price  manipulation 
or  distortion,  or  when  a  term  or 
condition  does  not  conform  with  the 
prevailing  cash  market  practices,  that 
the  particular  term  is  nonetheless 
appropriate  for  the  contract.  For  cash- 
settled  contracts,  the  application  must 
demonstrate  that  the  settlement  price  of 
the  contract  is  at  a  price  reflecting  the 
underlying  cash  market,  and  is  not 
subject  to  manipulation  or  other 
distortions.  Finally,  the  application 
would  be  required  to  specify  and  justify 
speculative  position  Umits  as  required 
under  Commission  Rule  1.61, 17  CFR 
1.61.» 


*  Although  the  determination  is  left  to  the 
exchange,  in  the  first  instance,  of  whether  a 


complete  or  partial  cash  market  overview  it 
necessary  and  the  appropriate  degree  of  specificity 
which  it  should  include,  when  a  cash  market 
overview  it  required,  the  analysis  should  support 
the  justification  of  individual  contract  terms.  See, 
section  (a)(2)  of  the  Guideline.  As  under  current 
practice,  however,  silpplementalion  of  applications 
can  be  required  when,  in  the  view  of  Commission 
staff,  necessary.  Of  course,  where  there  is  a 
question  regarding  these  requirements,  the 
Commission  encourages  exchanges  to  consult 
informally  with  its  staff  in  advance  of  filing. 

'  At  the  Committion  noted  in  the  Notice  of 
Proposed  Rulemaking,  56  FR  43726-29,  although 
applications  for  contract  market  designation 
presently  are  required  to  justify  prospective 
speculative  position  limits  by  analogy  to  those 
levelt  initially  approved  for  an  exitting  contract  for 
a  timilar  commodity  or,  by  reference  to  opportunity 
for  arbitrage  between  the  cath  and  proposed  futures 
market  and  the  breadth  and  liquidity  of  the  cash 


Section  (a)(3)  of  the  Guideline,  as 
amended,  permits  exchanges  merely  to 
stipulate  that  certain  terms  and 
conditions  of  a  contract,  which  are  more 
closely  related  to  the  contract's  ease  of 
trading  but  which  normally  do  not  bear 
directly  on  the  contract's  deliverable 
supply  or  cash  settlement,  are  consistent 
with  the  cash  market  rather  than 
requiring  their  full  justification.  These 
terms  and  conditions  relate  to:  the 
delivery  pack  or  composition  of  the 
delivery  units;  the  size  of  the  contract 
unit  as  related  to  the  size  of  the  typical 
cash  market  transaction;  inspection  and 
certification  procedures,  including  the 
duration  of  inspection  certificates; 
verification  of  delivery  eligibility; 
requirements  surrounding  the  delivery 
instrument;  transportation  terms  at  the 
point  of  delivery;  and  provisions  for 
payment  of  costs  in  making  and  taking  ^ 

delivery,  including  inspection,  assay, 
certification,  warehouse  charges  or 
freight  charges.'  Similarly,  with  respect 
to  maximum  price  limits,  an  exchange 
would  stipulate  that  the  proposed  limits 
are  not  unduly  restrictive. 

Finally,  for  the  reasons  detailed  in  the 
Commission's  Notice  of  Proposed 
Rulemaking,  and  in  particular  to  avoid 
duplication  of  effort  between 
Commission  and  exchange  staff,  the 
Commission  isxevising  Guideline  No.  1 
to  provide  that  a  board  of  trade  applying 
for  contract  market  designation  shall 
submit  additional  evidence  pertaining  to 
the  economic  purpose  test  the  public 
interest  standard  of  section  5(g]  of  the 
Act,  or  any  other  requirement  for 
designation  under  the  Act  or 
Commission  rules,  only  as  requested.*  In 


market,  the  Commission  is  reviewing  generally  its 
speculative  position  limit  policies  and  will  propose 
further  revisions  to  thii  tection  of  Guideline  No.  1  if 
it  becomes  appropriate  in  light  of  tubtequent 
reviiiont  to  itt  tpeculative  position  limit  policiet. 

*  At  the  Commission  previously  noted,  in  certain 
initancet.  depending  on  the  provition  of  the  rule, 
the  Commission  might  l>e  required  to  consider 
further  the  particular  rule  under  the  ttandardt  of 
Section  IS  of  the  Act.  See.  56  FR  at  43729.  n.5. 

*  When  the  Congrett.  in  1974,  enacted  tection  5(g) 
of  the  Act.  it  included  a  public  interest  tett  which  it 
made  clear,  it  broader  than,  but  included,  an 
economic  purpote  test  for  designation.  See  S.  Rep. 
1194. 93rd  Cong.,  2d  Sess.  36  (1974).  The  economic 
'purpose  lest  requires  a  board  of  trade  to 
demonstrate  thai  transactions  for  future  delivery  in 
a  commodity  are,  or  reasonably  can  be  expected  to 
be.  quoted  and  disseminated  for  price  basing,  or 
used  at  a  meant  of  hedging  against  pottible  lost 
through  price  fiucluation  on  more  than  an 
occaiional  basit. 

Because  the  economic  purpose  of  a  contract  is 
often  implicit,  or  encapsulated,  in  the  exchange's 
demonitration  that  the  termt  and  conditions  of  the 
propoted  contract  meet  the  criteria  of  the  Guideline, 
a  further,  separate  justification  is.  in  most  instances, 
unnecessary  and  no  longer  will  be  required. 
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this  way,  the  amount  of  information 
concerning  the  contract  routinely  filed 
will  be  reduced,  and  the  Commission 
will  be  able  to  request  with  specificity 
the  additional  information  or 
justification  needed  when  particular 
instances  warrant. 

2.  Revisions  Relating  to  Applications  for 
Options  Designations  ] 

The  requirements  for  the  designation 
of  option  contract  maricets  previously 
was  not  included  in  Guideline  No.  1. 
Rather,  in  the  absence  of  a  guideline 
specific  to  options,  applications  for 
designation  of  options  followed  the 
pattern  established  in  Guideline  No.  1, 
substituting  compliance  with  the  various 
Commission  rules,  as  appropriate.'"  In 
light  of  several  recent  revisions  to  the 
designation  requirements  for  options." 
the  Commission  determined  that  further 
guidance  to  the  exchanges  on  the  format 
for  applications  for  designation  might 
facilitate  and  expedite  both  the 
application  and  the  review  process. 
Accordingly,  the  Commission  proposed 
to  add  to  Guideline  No.  1  two  new 
sections,  one  relating  to  designation  of 
contract  markets  for  options  on  futures 
and  one  relating  to  designation  of 
contract  markets  on  options  on 
physicals.  The  Commission  is  herein 
incorporating  those  revisions  into  the 
revised  Guideline. 

These  revisions  depart  from  prior 
practice  in  two  fundamental  ways.  First, 
the  Commission  is  promulgating  a 
checklist  format  for  option  applications, 
based  upon  its  experience  that  options 
have  tended  to  exihibit  uniform  terms 
and  conditions.  56  FR  43730.  Secondly, 
as  explained  in  the  Notice  of  Proposed 


■<>  Unlike  the  requirements  for  the  designation  of 
futures  contracts  which  are  found  In  the  Commodity 
Exchange  Act.  the  requirements  for  the  designation 
of  exchange-traded  options  are  provided  in 
Commission  rules,  in  particular.  Commission  Rule 
33.4, 17  CFR  33.4  (1990). 

■  ■  See.  56  FR  43604.  After  reviewing  the 
requirements  for  designation  of  option  contract 
markets,  the  Commission  revised  several  of  its 
rules,  removing  the  following:  Rule  33.4(a)(5)(iii|. 
which  required  a  specified  volume  of  trading  in  the 
underlying  futures  contract  prior  to  desi^ation: 
Rule  S.4.  which  established  a  delisting  criterion  for 
the  trading  of  options  on  low-volume  futures 
contracts;  Rule  33.4(bKl)liv).  which  required  that 
exchanges  adopt  rules  establishing  a  period  of  time 
before  the  expiration  of  an  option  during  which  no 
new  option  strike  prices  can  be  added  and  Rule 
33.4(g].  which  required  exchanges  to  provide  a 
comprehensive  list  of  occupational  categories  of 
commercial  users  of  the  commodity  underlyii\g  the 
option.  In  addition,  the  Commission  revised  Rule 
33.4(d)(1).  which  required  exchanges  to  justify 
expiration  dates  of  less  than  10  days  before  Tirsl 
notice  day  or  last  trading  day  of  the  future, 
whichever  came  first,  redesignating  it  as  Rule 
33.4{b)(2).  in  addition,  the  Commission  amended 
Rule  lSXn(b)(2).  to  raise  to  SO  contracts  the 
minimum  reportable  level  requiring  no  exchange 
justification. 


Rulemaking,  the  Commission  has 
determined  to  encourage  the  filing  of 
applications  for  designation  of  options 
simultaneously  with  that  of  the 
underlying  futures  contract.  As  the 
Commission  noted: 

The  Commission  believes  that  when  an 
exchange  anticipates  the  eventual  listing  of 
txith  a  futures  and  an  associated  option,  the 
simultaneous  designation  of  both  instruments 
presents  a  i«ady  opportunity  to  facilitate  the 
designation  process.  In  particular,  liecause  of 
the  uniformity  of  their  terms  and  the  prior 
review  of  the  underlying  future,  the  time 
required  currently  for  option  designations  is 
far  less  than  for  a  ivlated  futures  contract 
However,  the  simultaneous  analysis  of  these 
applications  should  avoid  any  duplicative 
effort  by  the  staff,  further  reducing  the  time 
necessary  for  approval.  In  addition, 
simultaneous  designations  would  t>e  more 
efficient  with  regard  to  the  preparation  of 
t>oth  the  applications  and  Commission 
documents  by  reducing  the  need  for 
overlapping  or  redundant  materials. 

While  the  Commission  is  not  proposing  to 
mandate  that  exchanges  file  such 
applications  simultaneously,  it  encourages  all 
exchanges  to  undertake  to  do  so.  This  change 
in  procedure,  in  addition  to  creating 
additional  opportunities  for  administrative 
savings,  should  also  provide  exchanges  with 
the  opportunity  to  explore-more  fully  any 
competitive  advantages  which  they  perceive 
may  attach  to  an  ability  simultaneously  to  list 
new  futures  contracts  and  options  thereon. 

56  FR  at  43731. 

Part  B  of  revised  Guideline  No.  1 
standardizes  the  format  for  applications 
for  designation  of  options  on  futures 
contracts.  The  appfication  required 
under  the  GuideUne,  as  amended, 
includes  three  documents:  (1)  The 
proposed  exchange  rules  which 
constitute  the  terms  and  conditions  of 
the  option;  (2)  the  exchange  rules  whidi 
constitute  the  terms  and  conditions  of 
the  underlying  futures  contract;  and  (3) 
the  specified  list  of  requirements  or 
explanatory  information  as  indicated,  in 
the  format  idenfified  in  the  Guideline. 

The  list  of  requirements  identifies 
seven  items  which  are  reviewed  by  the 
Commission  and  the  standard  which 
unambiguously  would  meet  each  of  the 
identified  requirements.  ^'  No 


■*  The  Guideline  checklist  identifie*  the  following 
standards  as  deariy  meeting  the  requirements  of 
Commission  Rules  33.4(b).  33.4(d).  1.61.  and 
15iU(bH2).  17  CFR  33.4(b).  33.4(d).  1.61.  and 
lS.00(b)(2)  (1990).  Commission  Rule  33.4(b)(1)  is  OMl 
by  exchange  rules  which  provide  proceduraa  for  the 
listing  of  strike  prices  which  are  specified  and 
automatic.  Except  for  options  on  cash-settled 
futures  contracts,  the  option  may  not  expire  later 
than  the  day  before  first  notice  day  or  the  last 
trading  day  of  the  future,  whichever  comes  first  17 
CFR  33.4(d)(1).  The  minimum  tick  size  of  the  option 
must  t>e  equal  to.  or  less  than,  that  of  the  underlying 
futures:  and  a  daily  price  limit,  if  any.  must  be  equal 
ta  or  greater  thaa  that  of  the  underiying  futures.  17 
CFR  33.4(d).  The  exchange  rule  for  aggregation  of 
accounts  must  be  identical  with  the  language  of 


explanation  or  justification  is  necessary 
for  those  exchange  rules  which  meet  the 
stated  standard;  for  those  that  do  not.  an 
explanation  of  how  the  exchange  rule 
complies  with  the  applicable 
Commission  rule  is  required.  Of  course, 
the  proposed  checklist  is  merely  a 
means  of  limiting  the  information  which 
must  be  provided  routinely  by 
exchanges  whose  rules  conform  to  these 
criteria.  In  this  regard,  the  Commission 
will  analyze  the  terms  and  conditions  of 
the  proposed  contract  to  ascertain 
whether  the  contract  meets  all  of  the 
criteria  for  designation,  in  addition  to 
those  Usted.  Accordingly,  the  Guideline, 
as  amended,  clearly  reserves  to 
Commission  staff  the  ability  to  request 
additional  information  or  data  as 
necessary  and  appropriate." 

V.  Breadth  and  Effect  of  These 
Amendments 

As  the  Commission  noted  in  its  Notice 
of  Proposed  Rulemaking,  Guideline  No. 
1  pertains  only  to  the  economic  and 
public  interest  requirements  for  contract 
market  designation.  These  revisions  do 
not  broaden  its  applicability. 
Accordingly,  as  the  Commission 
previously  stated. 

there  are  additional  requirements  for 
designation  which  the  Commission  must 
consider  and  which  are  not  addressed 
routinely  in  the  required  written  application.  ^ 

Aa  is  true  under  current  designation 
procedures,  contract  market  applicants  would 
continue  to  be  subject  to  these  requirements, 
despite  their  exclusion  from  the  written 
sulnnission  required  under  the  guideline.  The 
Commission  contemplates  that,  except  for  the 
initial  contract  market  designation  for  a 
board  of  trade,  its  staff  would  continue  to 
require  written  submissions  regarding  those 
designation  requirements  not  addressed  in 
revised  Guideline  No.  1  on  a  case-by-case 
basis. 

56  FR  4372  (footnote  omitted). 

In  proposing  these  revisions,  the 
Commission  determined  to  permit 
exchanges  to  file  appUcations  consistent 
with  the  proposed  format  immediately 
upon  its  pubhcation  in  the  Federal 
Riegister.  Id.  However,  of  the  seven 


Commission  Rule  1.61(g)  or  «irith  a  previously 
approved  rule  of  the  exchange.  The  speculative 
position  limit  must  provide  for  a  combined  net 
position  in  futures  and  options  on  a  futures 
equivalent  t>asla  at  the  futures  position  levels  with 
inter-month  spread  exempUons  consistent  with 
those  of  the  futures  contract  17  CFR  1.61.  And 
finally,  the  contract  must  have  a  reportable  level  of 
fifty  contracts  or  fewer.  17  CFR  15«)(b)(2). 

>*  Section  (c)  of  the  Guideline  sets  forth  the 
information  which  should  be  included  in  an 
application  for  the  designation  of  contract  markets 
in  options  on  physicals.  Because  options  on 
physicals  combine  characteristics  of  t>oth  futures 
and  options,  the  applications  for  desi^iatton  of  such 
instruments  combine  the  relevant  portions  of  the 
previous  sections  of  the  Guideline. 
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api^catiooB  for  desi^iation  submitted 
to  the  Commission  subsequent  to  the 
notice,  none  were  submitted  in  the 
revised  format  Nevertheless,  the 
Commission  has  begun  to  review 
pending  applications  under  the 
standards  articulated  in  the  proposed 
revisions  to  this  Guideline,  as 
applicable.  Because  exchanges  may 
have  incurred  costs  associated  witti 
submissions  already  under  development 
which  comply  with  the  existing 
Guideline,  the  Commission  will  continue 
to  accept  new  applications  in  the 
current  format  for  a  period  of  six  months 
from  Ae  effective  date  of  these 
amendments.  However,  exchanges  are 
encouraged  to  comply  with  the  revised 
format  immediately.  Of  course,  all 
pending  applications  will  continue  to  be 
processed  in  the  form  in  which  they 
were  submitted.  And,  as  the 
Commission  stated  previously,  "on  a 
case-by-case  basis,  it  may  permit  certain 
modifications  to,  or  adjustments  in,  the 
required  format  as  necessary  to  mitigate 
any  particular  burdens  associated  with 
the  transition  to  the  revised  format"  56 
FR  43732. 

VL  Foreign  Exchange>Tiaded  Slotk 
Index  Fututes  Contects 

In  the  Notice  of  Proposed  Rulemaking, 
the  Commission,  in  onier  to  facilitate 
the  process  for  filing  requests  for  staff 
"no-action"  letters  regarding  stock  index 
contracts  based  on  foreign  securities  by 
a  foreign  board  of  trade,  identified  that 
information  which  would  assist  in  the 
staff's  analysis  of  sudi  requests.  See,  56 
FR  43733  for  an  explanation  of  the 
procedure  and  a  list  of  the  contracts 
subject  to  such  relief.  The  Commission, 
for  the  convenience  of  the  reader,  is 
reproducing  that  list,  in  toto.  As 
previously  explained  by  the 
Commission,  the  following  information 
is  suggested  to  be  included  in  such  a  no- 
action  request  by  a  foreign  board  of 
trade: 

(1)  The  terms  and  conditions  of  the 
contract  and  all  other  relevant  rules  of 
the  exchange,  and  if  applicable,  of  the 
exchange  on  which  the  underlying 
equities  are  baded,  which  have  an  effect 
on  the  over-all  trading  of  the  contract, 
including  circuit  breakers,  price  limits, 
position  limits  or  other  controls  on 
trading; 

(2)  Surveillance  agreements  between 
the  foreign  boards  of  trade  and  the 
exchange(B)  on  which  the  underlying 
equities  are  traded: 

(3)  When  applicaUe,  information 
regarding  foreign  blocking  statutes  and 
their  impact  on  ^  ability  of  United 
States  government  agencies  to  obtain 
information  concerning  the  trading  of 
sudi  contracts;  and 


(4)  Informatimi  and  data  relating  to: 

(a)  The  computation,  availability,  and 
timeliness  of  &ie  index; 

(b)  The  total  capitalization,  number  of 
stocks,  and  weighting  of  the  stocks  by 
capitalization  and,  if  applicable,  by 
price,  in  the  index; 

(c)  Breakdown  of  the  index  by 
industry  segment; 

(d)  Procedures  and  criteria  for 
selection  of  individual  stocks  for 
inclusion  in,  or  removal  from,  the  index: 

(e)  Method  of  calculation  of  the  cash- 
settlement  price  and  the  timing  of  its 
public  release; 

(f)  Average  daily  volume  of  trading  by 
calendar  month  in  each  of  the 
underlying  equities  for  a  six  month 
period  of  time,  and  separately,  the  daily 
volume  in  each  underlying  stock  for  six    ' 
expirations  (cash-settlement  dates]  or 
for  the  six  days  of  that  period  on  which 
cash-settlement  would  have  occurred 
had  each  month  of  the  period  been  an 
expiration  month. 

In  addition.  Commission  staff    ^ 
considers  the  ability  and  willingness  of 
the  foreign  regulatory  authority  to  share 
information  with  the  Commission. 
Finally,  it  should  be  noted  that  in 
particular  instances,  additional 
information  may  be  required  by  the 
Securities  and  Exchange  Commission. 
All  of  the  above  correspondence, 
justifications,  and  information  should  be 
submitted  in  English.  This  includes  the 
explanatory  notes  appended  to  tables 
and  other  charts  of  data. 

Vn.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seg..  requires  that 
agencies,  in  promulgating  rules,  consider 
the  impact  of  these  rules  on  small 
entities.  The  Commission  has  previously 
determined  that  contract  markets  are 
not  "small  entities"  for  purposes  of  the 
Regulatory  Flexibility  Act  5  U.S.C.  601 
et  seq.  47  FR  18618  (April  3a  1882).  This 
interpretative  guideline  provides 
guidance  to  contract  markets  on  what 
information  is  necessary  to  demonstrate 
compliance  with  the  Statutory 
requirements  for  designation. 
Accordingly,  the  Chairman,  on  behalf  of 
die  Commission,  hereby  certifies, 
pursuant  to  5  U.S.C  e05(b).  that  the 
action  taken  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Nevertheless,  the  Commission  invited 
comments  from  any  firms  or  other 
persons  which  believe  that  the 
promulgation  of  these  rules  might  have  a 
significant  impact  upon  their  activities. 
None  was  received. 


list  of  Subieds  in  17  CFR  Part  S 

Contract  markets.  Commodity  futures,  _ 
Designation  application.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  and   . 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act,  and  in 
particular  sections  4c,  5,  5a,  6  and  8a,  7 
U.S.C.  6c,  7, 7a,  8.  and  12a,  the 
Commission  hereby  amends  Chapter  I  of 
Title  17  of  the  Code  of  Federal 
Regulations  by  amending  part  5  as 
follows: 

PART  5-OESIGNATlON  OF  AND 
CONTINUmQ  COMPUANCE  BY 
CONTRACT  MARKETS 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority  7  U.S.C.  6c.  7, 7a.  8  and  12a. 

2.  Appendix  A  to  part  5  is  revised  to 
read  as  follows: 

Appendix  A  to  Part  5 — Guideline  No.  1; 
Interpretive  Statement  Regarding 
Eoooiomic  and  Public  Interest 
Requirements  for  Contract  Market 
Designation 

For  purpoMS  of  a  board  of  trade  seeking 
desigiiation  as  a  contract  market  and 
thereafter  for  the  purpose  of  demonstrating 
continued  compliance  with  the  requirements 
of  sections  4c  S.  and  5a  of  the  Commodity 
Exchange  Act.  and  regulations  thereunder, 
the  following  shall  be  provided  to  the 
Commission. 

(a)  For  Designation  of  Contract  Markets  for 
Futures — (1)  Description  of  the  Cast)  MarfteL 
In  support  of  the  justification  and 
demonstration  (o  be  furnished  under 
paragraph  (a)(2)  of  this  Guideline,  a  board  of 
trade  shall  submit  with  its  application  a 
description  of  the  cash  market  for  the 
commodity  on  which  the  contract  is  based: 
Provided,  however.  That  no  such  description 
is  required  when  the  same,  or  a  closely 
related  commodity,  is  already  designated  as 
a  contract  and  is  not  dormant  within  the 
meaning  of  S  5.2  of  this  part,  and  when  the 
terms  and  conditions  of  the  proposed 
contract  are  the  same,  or  substantially  the 
same,  as  those  of  the  designated  contract 
market  When  a  particular  termls)  or 
condition(8)  of  the  proposed  contract  differs 
from  those  of  the  designated  contract  market, 
but  otherwise  is  substantially  the  same,  the 
description  of  the  cash  market  can  be 
confmed  to  those  aspects  relevant  to  the 
particular  term(8)  or  coaditioiUs).  For 
purposes  of  this  section,  the  term  cash  market 
includes  all  aspects  of  the  spot  and  forward 
markets  in  which  the  commodity  underlying 
the  contract  is  merchandised  and  for  which 
the  contract  serves  a  hedging  or  price  basing 
function.  As  apphcable  to  the  justification  of 
individual  contract  terms  or  the  contract's 
hedging  or  price  basing  functioa  the  cash 
market  description  shall  include: 

(i)  Production  of  the  underlying  coounodity, 
including  as  appropriate,  geographical 
locations  and  seasonal  patterns  in  the  case  of 


3524  Federal  Register  /  Vol.  57.  No.  20  /  Thursday,  January  30,  1992  /  Rules  and  Regulations 


tangible  commodities  and  scheduled 
issuances  in  the  case  of  Hnancial  instruments; 

(ii)  Consumption  of  the  underlying 
commodity,  including,  as  appropriate, 
geographic  locations  and  seasonal  patterns  of 
intermediate  and  ultimate  consumption  in  the 
case  of  tangible  commodities: 

(iii)  The  nature  and  structure  of  the  cash 
mariceting  channels,  including  the  nature  and 
number  of  marketing  institutions,  the  nature 
of  the  forward  contracting  iharket.  and  the 
manner  in  which  the  price  of  the  commodity 
is  determined  at  various  stages  in  its 
marketing; 

(iv)  The  prevalent  means  of 
communications,  methods  of  financing 
commodity  ownership,  and.  in  the  case  of 
tangible  commodities,  the  manner  in  which 
tangible  commodities  are  transported  and 
stored;  and 

(v)  Information  provided  by  the  board  of 
trade  pursuant  to  this  paragraph  shall  include 
statistical  data  when  applicable  and  when 
reasonably  available.  Such  data  shall  cover  a 
period  of  time  sufficient  to  show  accurately 
the  historical  patterns  of  production, 
consumption  and  marketing  of  the  commodity 
which  are  relevant  to  the  pricing  or  hedging 
use  of  the  contract  and/or  the  specification  of 
its  terms  and  conditions.  In  the  absence  of  a 
justification  of  providing  data  from  a  shorter 
period,  at  least  five  (5)  years  of  such  data 
should  be  provided.  If  the  board  of  trade 
through  reasonable  effort  cannot  obtain 
sufficient  data,  interviews  with,  or  statements 
by,  persons  having  knowledge  of  the  cash 
market  may  be  used  to  supplement  or,  if 
necessary,  substitute  for  quantitative 
information. 

|2)  Justification  of  Individual  Contract 
Terms  and  Conditions.  A  board  of  trade  shall 
submit  an  analysis  and  justification  of 
significant  individual  terms  and  conditions  of 
the  contract.  Such  analysis  and  justification 
for  each  term  and  condition  should  be 
supported  in  the  manner  provided  by  section 
(a)(l)(v)  of  the  Guideline:  Provided,  however. 
That  no  such  analysis  or  justification  is 
required,  when  a  contract  on  the  same  or  a 
closely  related  commodity  is  already 
designated  as  a  contract  market  and  is  not 
dormant  within  the  meaning  of  1 5.2  of  this 
part,  and  when  the  terms  and  conditions  of 
the  proposed  contract  are  the  same,  or 
substantially  the  same,  as  those  of  the 
designated  contract  market.  Instead,  the 
individual  tenn(s]  or  condition(s]  of  the 
proposed  contract  need  only  be  referenced  to 
the  original,  approved  term(s)  or  condition(s). 
When,  however,  a  particular  term(s)  or 
condition(s)  of  the  proposed  contract  differs 
from  that  of  the  designated  contract  market, 
only  the  particular  term(s)  or  condition(s) 
which  differs  must  be  analyzed  or  justified. 
When  the  proposed  contract  is  substantially 
different  from  a  designated  contract  market 
which  is  not  dormant  within  the  meaning  of 
S  5.2  of  this  part,  but  an  individual  term(s)  or 
condition(s)  is  the  same  as,  or  substantially 
the  same  as.  a  term  or  condition  approved  for 
any  other  designated  contract  market  which 
is  not  dormant  with  the  meaning  of  S  5.2  of 
this  part,  then  the  individual  term(s)  or 
condition(s)  need  not  be  analyzed  and 
justified  and  need  only  be  referenced  to  the 
original,  approved  term  or  condition. 
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(i)  The  justification  submitted  by  a  board  of 
trade  concerning  significant  contract  terms 
shall  include,  when  applicable,  (a)  evidence 
of  conformity  with  the  underlying  cash 
market  and  (b)  evidence  that  the  term  or 
condition  will  provide  for  a  deliverable 
supply  which  will  not  be  conducive  to  price 
manipulation  or  distortion  and  that  such  a 
supply  reasonably  can  be  expected  to  be 
available  to  the  short  trader  and  saleable  by 
the  long  trader  at  its  market  value  in  normal 
cash  marketing  channels.  To  the  extent  that  a 
term  or  condition  is  not  in  conformity  with 
prevailing  cash  market  practices,  the  board  of 
trade  shall  provide  a  reason  for  the  variance 
and  demonstrate  that  the  term  or  condition  is 
necessary  or  appropriate  for  the  contract  and 
will  result  in  sufficiently  available  and 
saleable  deliverable  supplies. 

(ii)  For  contracts  which  require  delivery, 
the  justification  shall  include  a  demonstration 
that  the  contract  terms  and  conditions,  as  a 
whole,  will  result  in  a  deliverable  supply 
which  will  not  be  conducive  to  price 
manipulation  or  distortion,  including  when 
applicable  the  following: 

(A)  Complete  specification  and  commodity 
characteristics  for  par  and  non-par  delivery 
(such  as  grade,  class,  weight,  issuer,  maturity, 
rating)  including  the  economic  basis  for  the 
premiums  and  discounts,  or  lack  thereof,  for 
differing  characteristics.  For  futures  contracts 
based  on  debt  securities,  this  shall  include  an 
economic  justification  of  the  formula  to  be 
used  for  the  evaluation  of  non-par 
instruments; 

(B)  All  delivery  points,  including,  when 
applicable,  for  each  point: 

(1)  The  nature  of  the  cash  market  at  the 
delivery  point  (e.g.,  auction  market,  buying 
station  or  export  terminal); 

(2)  A  description  of  the  composition  of  the 
market: 

(3)  The  normal  commercial  practice  for 
establishing  cash  market  values  and  the 
availability  of  published  cash  prices 
reflecting  the  value  of  the  deliverable 
commodity; 

(4)  The  level  of  deliverable  supplies 
normally  available,  including  the  seasonal 
distribution  of  such  supplies;  and 

(5)  Any  iocational  differentials  for  delivery 
points,  including  the  economic  basis  for 
discounts  or  premiums,  or  lack  thereof, 
applying  to  delivery  points; 

(C)  A  description  of  the  delivery  facility 
(such  as  warehouse,  depository,  financial 
institution)  including: 

(1)  The  type(s)  of  delivery  facility  at  each 
delivery  point; 

(2)  The  number  and  total  capacity  of 
facilities  meeting  contact  requirements; 

[3]  The  proportion  of  such  capacity 
expected  to  be  available  for  traders  who  may 
wish  to  make  delivery  and  seasonal  changes 
in  such  proportions;  and 

(4)  The  extent  to  which  ownership  and 
control  of  such  facilities  is  dispersed  or 
concentrated. 

(iii)  For  contracts  when  cash  settlements 
may  serve  as  an  alternative  to,  or  substitute 
for.  physical  dehvery,  information  submitted 
by  the  board  of  trade  pursuant  to  this  section 
must  include  evidence  that  the  cash 
settlement  of  the  contract  is  at  a  price 
reflecting  the  underlying  cash  market,  will 


not  be  subject  to  manipulation  or  distortion, 
and  must  also  include: 

(A)  An  analysis  of  the  price  series  upon 
which  such  settlement  will  be  based, 
including  the  series'  reliability,  acceptability, 
public  availability  and  timeliness,  and 

(B)  An  analysis  of  the  potential  for 
manipulation  or  distortion  of  the  cash-price 
series. 

(iv)  With  regard  to  delivery  monihs,  the 
board  of  trade  shall  specify  the  delivery 
months  and,  when  applicable,  shall  describe 
the  relationship  of  each  futures  delivery 
month  to  cyclical  variations  in  deliverable 
supplies,  availability  of  warehouse  space, 
transportation  facilities,  cash  market  activity, 
and  any  other  factors  which  may  affect  the 
viability  of  delivery  or  ascertaining  a  cash 
settlement  price  in  each  such  month.  The 
board  of  trade's  justification  shall  also 
consider  the  delivery  months  for  existing 
contracts  which  draw  on  the  same 
deliverable  supply  or  cash  settlement 
mechanism. 

(v)  For  those  contract  markets  required  to 
have  in  effect  speculative  position  limits 
under  }  1.61  of  this  chapter,  the  board  of 
trade  shall  include  an  analysis  of  the 
consistency  of  the  speculative  position  limits 
proposed  in  the  application  with  the  criteria 
set  forth  in  that  section. 

(3)  Stipulation  of  Conformity  to  the  Cash 
Market.  A  board  of  trade  shall  submit  a 
stipulation  that,  when  applicable,  the 
following  terms  and  conditions  of  its 
proposed  contract  are  consistent  with 
prevailing  cash  market  practices.  For  those 
terms  and  conditions  which  are  contrary  to 
such  a  stipulation,  the  board  of  trade  shall 
provide  a  reason  for  the  variance  from 
prevailing  cash  market  practices  and 
demonstrate  that  the  term  or  condition  is 
necessary  or  appropriate  for  the  contract. 
These  terms  and  conditions  includethe 
following: 

(i)  The  permissible  delivery  pack  or 
composition  of  delivery  units; 

(ii)  The  size  of  contract  unit: 

(iii)  The  inspection  and  certification 
procedures  for  the  verification  of  delivery 
eligibility  and.  for  perishable  commodities, 
the  duration  of  the  inspection  certificate  and 
any  discounts  applied  to  deliveries  of  a  given 
age; 

(iv)  The  delivery  instrument  (such  as  a 
warehouse  receipt  or  depository  receipt),  and 
the  conditions  under  which  such  instrument 
is  negotiable; 

(v)  The  transportation  terms  at  point  of 
delivery  (such  as  FOB,  CIF,  or  freight 
allowances); 

(vi)  The  provision!)  for  payment  of  costs  in 
making  and  taking  delivery,  including  a 
description  of  significant  costs  (such  as 
inspection,  assay,  certification,  warehouse 
charges  or  rail  charges); 

(vii)  The  minimum  price  change  (tick);  and 

(viii)  A  separate  stipulation  that  any 
restrictions  on  daily  price  movements 
(maximum  price  fluctuations),  are  not  overly 
restrictive  in  relation  to  price  movements  in 
the  cash  market. 

(4)  Other  required  information.  As 
requested,  a  board  of  trade  shall  submit 
additional  evidence  relating  to  any  of  the 
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information,  data  or  stipulations  required  by 
paragraph  (a)  of  this  Guideline.  In  addition,  a 
board  of  trade  shall  submit  any  other 
evidence,  information  or  data  requested 
relating  to  whether  a  contract  meets,  initially 
or  on  a  continuing  basis,  the  public  interest 
standard  contained  in  section  5(g)  of  the  Act. 
including  in  particular,  whether  a  proposed   , 
contract  reasonably  can  be  expected  to  be 
used  for  hedging  and/or  price  basing  on  more 
than  an  occasional  basis,  and  whether  a 


designated  contract  has  in  fact  been  used  for 
such  purposes  on  more  than  an  occasional 
basis,  or  any  other  requirement  for 
designation  under  the  Act  or  Commission 
rules. 

(b)  For  Designation  of  Contract  Markets  in 
Options  on  Futures — (1)  Terms  and 
Conditions.  A  board  of  trade  shall  submit  the 
terms  and  conditions  of  the  proposed  option 
and  of  the  proposed  or  designated  futures 
contract  underlying  the  proposed  option. 


(2)  Option  Designation  Checklist.  A  board 
of  trade  shall  submit  an  Option  Designation 
ChecRlist  for  Options  on  Futures  Contracts. 
When  each  individual  criterion  identified  by 
the  checklist  is  met  by  a  term  or  condition  of 
the  proposed  option,  the  exchange  rule 
number  or  other  identification  of  that  term  or 
condition  shall  be  included  on  the  checklist. 
The  option  designation  checklist  is  as 
follows: 


Option  Designation  Checkust  for  Options  on  Futures  Contracts 


Cntefia 


Appfcat>te 
commission 
rule.  17  CFR 


Standard 


Met  by 

exchange 

number 


1.  Speculative  limits.. 


2  Aggregation  nile. 


3.  Reporting  level 

4.  Strike  prices 

5.  Option  expiration. 


6.  MiniriHim  tick 

7.  Daily  PriQ9  limit  H  specified.. 


1.61. 


1.61(9).. 


15.00(bM2) 
33.4(l)M1)... 
33.4«»(1)... 


33.4(d).. 
33.4(d).. 


Comt>inad  net  position  In  futures  and  options  on  a  fuluree-equivalont 
basis  at  Itie  futures  position  levels,  with  intar-monlh  spread  eiamp- 
lions  that  are  corwistent  with  those  of  Vte  Mures  contracts. 

Same  ae  Section  1.61(g)  of  this  Qiapter  or  previoualy  approved 
language. 

50  contracts  or  fewer „ 

Procedures  for  listing  strikes  are  specified  wtd  automatic _ 

Options,  except  for  options  on  cash-settted  futures  contracts,  axp*« 
m(  less  than  one  business  day  t>efore  the  earlier  of  the  last  trading 
day  or  the  first  notice  day  of  the  undertyir>g  futures  contract 

Tick  is  equal  to,  or  less  ttian,  the  underlying  futures  tick 

Price  NitM,  if  any,  is  equal  to,  or  greater  than,  undertying  futures  pnce 
limit. 


(3)  Justification  of  Individual  Contract 
Terms  and  Conditions.  A  board  of  trade  shall 
submit  an  analysis  and  justification  of  the 
following: 

(i)  Any  term  or  condifion  not  meeting  a 
criterion  identified  on  the  Option  Designation 
Checklist  identified  in  paragraph  (b)(2)  of  this 
Guideline  or  any  criterion  of  that  Checklist 
which  is  not  met  by  a  particular  term  or 
condition  of  the  option:  Provided,  however. 
That  no  suc^  analysis  or  justification  is 
required  when  such  an  individual  contract 
term(s)  or  condition(s)  is  the  same  as.  or 
substantially  the  same  as,  an  identified  term 
or  condition  approved  for  any  other 
designated  contract  market  which  is  not   ^ 
dormant  within  the  meaning  of  S  5,2  of  this 
part:  and 

(ii)  Such  other  term(s)  or  condition(8)  as 
requested. 

(4)  Other  required  inforifiation.  As 
requested,  a  board  of  trade  shall  submit 
additional  evidence,  information,  data  or 


stipulations  relating  to  whether  a  contract 
meets,  initially  or  on  a  continuing  basis,  the 
public  interest  standard  contained  in  section 
5(g)  of  the.Act.  the  economic  purpose 
standard  of  S  33.4(a)(5)(i)  of  this  chapter  or 
any  other  requirement  for  designation  under 
the  Act  or  Conunission  rules. 

(c)  For  Designation  of  Contract  Markets  in 
Options  on  Physicals. — (1)  Terms  and 
Conditions.  A  board  of  trade  shall  submit  the 
terms  and  conditions  of  the  proposed  option. 

(2)  Description  of  the  Cash  Market.  A 
board  of  trade  shall  submit  a  description  of 
the  cash  market  as  provided  under  paragraph 
(a)(1)  of  this  Guideline. 

(3)  Justification  of  Terms  and  Conditions.  A 
board  of  trade  shall  submit  an  analysis  and 
justification  of  the  following: 

(i)  The  term(s)  and  condition8(s)  identified 
in  paragraph  (a)(2)  of  this  Guideline  relevant 
to  the  option  on  a  physical;  ^ 

(ii)  Any  term  or  condition  not  meeting  a 
criterion  identified  on  the  Option  Designation 


Checklist  contained  in  paragraph  (c|(5)  of  this 
Guideline:  and 

(iii)  Such  other  term(s)  and  conditioD(s)  as 
requested. 

(4)  Stipulation  of  Conformity  to  the  Cash 
Market.  A  board  of  trade  shall  submit  a 
stipulation  that  the  terms  and  conditions 
listed  in  paragraph  (a)(3)  of  this  Guideline  are 
consistent  with  prevailing  cash  market 
practices,  or,  for  those  which  are  not  a 
justification  consistent  with  paragraph  (a)(3) 
of  this  Guideline, 

(5)  Option  Desgination  Checklist  A  board 
of  trade  shall  submit  an  Option  Designation 
Checklist  for  Options  on  Physicals.  When 
each  individual  criterion  identified  by  tlie 
checklist  is  met  by  a  term  or  condition  of  the 
proposed  option,  the  exchange  rule  number  or 
other  identification  of  the  term  or  condition 
shall  be  included  on  the  checklist.  The  option 
designation  checklist  is  as  follows: 


Option  Designation  Checkust  for  Options  on  Physicals 


Criteria 

* 

Applicable 

Standard 

Myhy    . 

oommission 
Rile.  17  CFR 

rule 

number. 

1.61 

1.61(0) 

1 .  Speculative  Rmits...— - - 

2.  Aggregation  njte . ~ 

3.  Reporting  level - 

4.  Stnke  prices ."... 

excftange,  combined  futures  and  options  on  a  futues-equivalent 
basis  at  Itte  futures  positkxi  levels,  with  inter-month  spread  exemp- 
lionB  that  are  tuiiiistaiil  with  t>>ose  of  the  futures  contracts.. 

Same  as  eeclkxi  1,6^(g)  of  this  chapter  or  previous^  approved 
laitguage.. 

50  contracts  or  fewer _ _ 

Procedures  lor  listing  strikes  are  specified  and  automatic. .^ J 

15.00(bK2) 

33.4(b)(1) J 
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Option  Designation  Checklist  for  Options  on  Physicals— Continued 

Criteria 

Applicable 
COfnmission 
rule,  17CFR 

Standard 

Met  by 
exchange 

rule 
number 

33.4(d)(1) 

Options  expire  not  less  than  one  business  day  before  the  earlier  of 
the  last  trading  day  or  the  first  notice  day  of  any  futures  contract  in 
the  same  or  a  related  commodity,  except  for  cash-settled  futures 
contracts- 

(6)  Other  required  information.  As 
requested,  a  board  of  trade  shall  submit 
additional  evidence,  information,  data  or 
Btipulations  relating  to  whether  a  contract 
meets,  initially  or  on  a  continuing  basis,  the 
public  interest  standard  contained  in  section 
5(g)  of  the  Act,  the  economic  purpose 
standard  of  §  33.4(a)(5)(i)  of  this  chapter,  or 
any  other  requirement  for  designation  under 
the  Act  or  Commission  rules. 

Issued  in  Washington,  DC  this  22nd  day  of 
January,  1992,  by  the  Commodity  Futures 
Trading  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
(FR  Doc.  92-1910  Filed  1-29-92;  8:45  am) 

BILLING  CODE  S3S1-01-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  i 

Food  and  Drug  Administration 


21  CFR  Part  310 
[Docket  Na  89N-0525] 


Status  of  Certain  Over-the-Counter 
Drug  Category  II  and  III  Active 
Ingredients;  Technical  Amendment 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  regarding  the  status  of 
certain  over-the-counter  (OTC)  drug 
Category  II  and  III  active  ingredients. 
This  final  rule  makes  nonsubstantive 
corrections  to  the  final  regulations  that 
were  published  in  the  Federal  Register 
of  November  7, 1990  (55  FR  46914).  That 
final  rule  listed  the  names  of  several 
active  ingredients  incorrectly.  This 
document  corrects  those  errors  and 
provides  clarification  of  the  final  rule  for 
certain  OTC  drug  products. 
EFFECTIVE  DATE:  January  30, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 301- 
295-8000. 


SUPPLEMENTARY  INFORMATION:  This 
document  amends  the  final  rule 
concerning  drug  products  containing 
certain  active  ingredients  offered  OTC 
for  certain  uses  in  21  CFR  part  310  (as 
set  forth  in  the  Federal  Register  of 
November  7, 1990  (55  FR  46914)).  That 
final  rule  lists  several  active  ingredients 
incorrectly.  This  final  rule  corrects  those 
errors  in  the  regulations.  As  noted 
above,  these  amendments  institute 
changes  that  are  nonsubstantive  in 
nature.  Because  the  amendments  are  not 
controversial  and  because,  when 
effective,  they  provide  clarification  of  a 
final  rule  for  OTC  drug  products,  FDA 
finds  that  the  usual  notice  and  comment 
procedures  are  unnecessary. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  folhiws: 

Authority:  Sees.  201.  301.  501.  502,  503,  505, 
506,  507,  512-516,  52a  601(a),  701.  704,  705.  706 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321.  331.  351,  352,  353,  355,  356,  357, 
360b-360f,  360j,  361(a),  371.  374,  375,  376); 
sees.  215,  301,  302(a),  351,  354-360F  of  the 
Public  Health  Service  Act  (42  U.S.C.  216,  241, 
242(a).  262.  263b-263n). 

§310.545    [Amended] 

2.  Section  310.545  Drug  products 
containing  certain  active  ingredients 
offered  over-the-counter  (OTC)  for 
certain  uses  is  amended  in  paragraph 
(a)(1)  by  removing  the  entry 
"Chlorhydroxyquinoline"  and 
alphabetically  adding  the  entry 
"Cloxyquin";  by  removing  from 
paragraph  (a)(2)  the  entry  "Acidulated 
sodium  phosphate";  by  removing  from 
paragraphs  (a)(6)(i)  and  (a](6)(ii)  the 
entry  "Thenyldiamine"  and  adding  in 
their  place  the  entry  "Thenyldiamine 
hydrochloride";  by  removing  from 


paragraph  (a)(7)  the  entries  "Alkyl 
isoquinolinium",  "Lauryl 
isoquinolinium",  and 
"Methylbenzethonium"  and  adding  in 
their  place  the  entries  "Alkyl 
isoquinolinium  bromide".  "Lauryl 
isoquinolinium  bromide",  and 
"Methylbenzethonium  chloride", 
respectively;  by  removing  from 
paragraph  (a)(8)  the  entries 
"Dihydroxyaluminum",  "Glutamic  acid", 
and  "Homatropine",  and  adding  in  their 
place  the  entries  "Dihydroxyaluminum 
sodium  carbonate",  "Glutamic  acid 
hydrochloride",  and  "Homatropine 
methylbromide",  respectively;  by 
removing  from  paragraph  (a)(12)(iv)  the 
entry  "Prune  concentrate"  and  adding  in 
its  place  the  entry  "Prune  concentrate 
dehydrate". 

Dated:  fanuary  24, 1992. 

Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  92-2229  File  1-29-92;  8:45  am) 

WLUNG  CODE  41MMI1-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  land  602 


[T.D.8394] 


RIN  1545-A037 


Proceeds  of  Bonds  Used  for 
Reimbursen>ent 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Final  regulations. 

summary:  This  document  contains  final 
regulations  that  provide  guidance -as  to 
when  the  allocation  of  bond  proceeds  to 
reimburse  expenditures  previously  made 
by  an  issuer  is  treated  as  an  expenditure 
of  the  bond  proceeds.  When  bond 
proceeds  are  "spent."  they  are  no  longer 
subject  to  arbitrage  rebate,  arbitrage 
yield  limitations,  and  certain  other 
limitations.  Changes  to  the  applicable 
law  were  made  by  the  Tax  Reform  Act 
of  1984  and  the  Tax  Reform  Act  of  1986. 


UMI 
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The  regulations  provide  guidance  to 
issuers  of  tax  exempt  bonds. 
DATES:  The  regulations  are  effective  for 
bonds  issued  after  March  2, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  P.  Cejudo.  202-566-3283  (not  a 
toU-&ee  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  ReductioD  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3504(h)) 
under  control  number  1545-1226.  The 
estimated  average  aimual  burden  per 
recordkeeper  is  2.4  hours.  These 
estimates  are  an  approximation  of  the 
average  time  expected  to  be  necessary 
for  a  collection  of  information.  They  are 
based  on  such  information  as  is 
available  to  the  Internal  Revenue 
Service.  Individual  recordkeepers  may 
require  greater  or  less  time,  depending 
on  their  particular  circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer  T:FP. 
Washington,  DC,  20224,  and  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503. 

Background 

On  April  25, 1991.  the  Internal 
Revenue  Service  published  a  notice  of 
proposed  rulemaking  to  provide 
guidance  under  sections  103  and  150  of 
the  Internal  Revenue  Code  with  respect 
to  reimbursement  bonds  (56  FR 19046 
(1991)).  The  proposed  regulations 
reflected  amendments  to  section  103  and 
the  addition  of  sections  141  through  150 
to  the  Code  by  the  Tax  Reform  Act  of 
1986  (Pub.  L  99-514, 100  Stat.  2602).  The 
notice  of  proposed  rulemaking  proposed 
to  add  to  the  Income  Tax  Regulations 
(26  CFR  part  1)  provisions  for 
determining  when  the  use  of  bond 
proceeds  to  reimburse  a  previously  paid 
expenditure  is  treated  as  an  expenditure 
of  the  bond  proceeds  for  purposes  of 
sections  103  and  141  through  150  of  the 
Code. 

Written  comments  were  received  on 
the  proposed  regulations,  and  a  public 
hearing  was  held  on  August  B.  1991. 
These  written  and  oral  comments 
requested  many  changes,  including 
simplification  of  the  regulations 
generally.  After  consideration  of  the 
comments,  the  proposed  regulations  are 


adopted  as  revised  by  this  Treasury 
decision. 

Explanation  of  Provisions  and  Changes 

A.  General  Purpose  of  the  Regulations 

These  regulations  provide  rules  for 
allocating  proceeds  of  "reimbursement 
bonds."  Reimbursement  bonds  are 
bonds  the  proceeds  of  which  are 
allocated  to  reimburse  expenditures 
paid  prior  to  the  date  of  issue  of  the 
bonds. 

Proceeds  of  a  bond  generally  cease  to 
be  treated  as  proceeds  on  the  date  they 
are  spent.  Moneys  that  cease  to  be 
treated  as  proceeds  of  a  bond  are  no 
longer  subject  to  arbitrage  yield 
limitations,  the  arbitrage  rebate 
requirement,  and  certain  other 
restrictions  imposed  by  sections  103  and 
141-150  of  the  Code.  Therefore,  spending 
bond  proceeds  as  soon  as  possible  may 
reduce  the  amount  of  arbitrage  rebate 
an  issuer  would  otherwise  pay  and  may 
free  the  issuer  from  complying  with 
other  significant  requirements  of  the 
Code. 

The  early  expenditure  of  bond 
proceeds  as  a  means  of  avoiding  or 
minimizing  the  amount  of  arbitrage 
rebate  due  the  United  States  is 
encouraged  by  section  148(f)(4)  of  the 
Code,  which  generally  treats  an 
obligation  as  complying  with  the 
arbitrage  rebate  requirement  if  all  gross 
proceeds  of  the  obligation  are  spent 
within  6  months  of  ^e  date  of  issue  of 
the  obligation  (subject  to  certain 
exceptions)  or  in  prescribed  installments 
over  a  2-year  period  (subject  to  certain 
exceptions  and  other  requirements). 
Encouraging  the  early  expenditure  of 
bond  proceeds  furthers  Federal  tax 
policy  by  discouraging  the  issuance  of 
bonds  earlier  than  the  bond  proceeds 
are  needed  for  governmental  purposes. 
Deferring  bond  issuances  reduces 
opportunities  for  earning  arbitrage  and 
lessens  the  burden  on  financial  markets. 

Because  the  applicability  of  many 
restrictions  and  requirements  imposed 
by  the  Code  ceases  when  bond  proceeds 
are  spent,  proper  administration  of 
sections  103  and  141-150  requires  a 
definition  of  what  constitutes  an 
expenditiu«  of  bond  proceeds.  In 
particular,  it  is  important  to  define  to 
what  extent  the  allocation  of  bond 
proceeds  to  reimburse  prior 
expenditures  is  considered  an 
expenditure  of  the  proceeds. 

These  regulations  describe  the 
circumstances  in  which  an  allocation  of 
bond  proceeds  to  reimburse  a  prior 
expenditure  is  treated  as  an  expenditure 
of  bond  proceeds  on  the  date  of 
allocation.  If  reimbursements  were  not 
limited  to  expenditures  made  a 


reasonable  period  of  time  prior  to 
issuance  of  bonds,  issuers  could 
generally  avoid  compliance  with 
sections  103  and  141-150  by  simply 
allocating  bond  proceeds  to  capital 
expenditures  paid  long  before,  and 
without  reliance  on,  the  issuance  of  the 
bonds.  In  addition,  the  intent  of  these 
regulations  is  to  limit  the  treatment  of 
reimbursement  allocations  as 
expenditures  of  bond  proceeds  to 
situations  in  which  economic 
circumstances  justify  the 
reimbursement.  These  regulations  are 
not  intended  to  permit  or  condone  the 
use  of  reimbursement  allocations  to 
avoid  arbitrage  yield  limitations, 
arbitrage  rebate,  or  other  tax  limitations 
or  restrictions. 

B.  General  Requirements 

An  allocation  of  proceeds  of 
governmental  bonds,  qualified  501(c)(3) 
bonds,  and  certain  other  private  activity 
bonds  to  a  previously  paid  expenditure 
must  comply  with  §  1.103-18  to  be  an 
expenditure  of  bond  proceeds.  If  a  bond 
meets  the  requirements  of  these 
regulations,  bond  proceeds  are  deemed 
to  be  spient  when  they  are  allocated  to 
reimburse  a  prior  expenditure. 

In  the  case  of  a  governmental  bond,  a 
qualified  501(c)(3)  bond,  or  a  private 
activity  bond  the  proceeds  of  which  are 
used  to  finance  a  govemmentally  owned 
facility,  three  general  requirements  must 
be  met  in  order  for  a  reimbursement 
allocation  of  proceeds  of  those  bonds  to 
qualify  as  an  expenditure  of  bond 
proceeds:  ~ 

(1)  On  or  before  the  date  the 
expenditure  that  is  being  reimbursed  is 
paid,  the  issuer  (which,  as  defined, 
includes  the  borrower  from  a  conduit 
issuer)  must  declare  a  reasonable 
official  intent  to  reimburse  the 
expenditure  (the  "official  intent 
requirement"). 

(2)  The  allocation  of  reimbursement 
bond  proceeds  to  an  expenditure  must 
take  place  by  a  required  time  (the 
"reimbursement  period  requirement"). 
The  allocation  must  generally  occur  on 
or  before  the  later  of  the  date  1  year 
after  the  expenditure  was  paid  or  the 
date  1  year  after  the  property  was 
placed  in  service.  Allocation  may  not 
occur  before  the  date  on  which  the 
expenditure  was  paid. 

(3)  The  reimbursed  expenditure  must 
be  a  capital  expenditure  (the  "capital 
expenditure  requirement"). 

Under  the  "official  intent  period" 
requirement  contained  in  the  proposed 
regulations,  official  intent  had  to  be 
dndared  no  earlier  than  the  date  2  years 
prior  to  the  date  of  the  expenditure.  This 
requirement  was  not  included  in  these 
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final  regulations  in  an  effort  to  simplify 
the  regulations  and  in  response  to 
comments  that  the  requirement  was 
unnecessary  in  light  of  other 
requirements  applicable  to 
reimbursement  allocations. 

If  proceeds  of  a  private  activity  bond 
(other  than  a  quali^ed  501(c)(3)  bond) 
are  allocated  to  reimburse  a  previously 
paid  expenditure  of  the  issuer,  the 
allocation  can  qualify  as  an  expenditure 
of  the  bond  proceeds  only  if  the  bond 
complies  with  the  requirements  of 
S  1.103-8(a)(5)  and  does  not  violate  the 
anti-abuse  rules  of  §  1.103-18(k)  (1)  and 
(3)  (ii)  and  (iii). 

C  Official  Intent  Requirement 

The  purposes  of  the  official  intent 
requirement  are  to  provide  evidence 
that,  on  or  prior  to  the  date  of  payment 
the  issuer  intended  to  reimburse  the 
e]q)enditure  and  to  ensure  that  the 
reimbursement  is  not  a  device  to  avoid 
requirements  imposed  by  the  Code  with 
respect  to  tax  exempt  bonds.  In  order  to 
ensure  that  an  issuer  will  consider  its 
cnrrent  financial  and  budgetary 
circumstances  in  connection  with  any 
declaration  of  official  intent  and  that  the 
reimbursement  will  be  consistent  with 
the  issuer's  financial  and  budgetary 
circumstances,  the  regulations  require 
that  the  declaration  of  official  intent  (1) 
state  that  the  issuer  reasonably  expects 
to  reimburse  the  expenditure  with 
proceeds  of  its  debt.  (2)  specifically 
state  that  it  is  intended  to  be  a 
declaration  of  official  intent  under  these 
regulations,  (3)  contain  a  general 
functional  description  of  the  property  to 
which  the  reimbursement  relates  or  an 
identification  of  the  fund  or  account 
from  which  the  expenditure  is  to  be  paid 
and  a  general  functional  description  of 
the  purposes  of  the  fund  or  account,  (4) 
indicate  the  maximimi  principal  amount 
of  debt  expected  to  be  issued  for 
reimbursement,  and  (5)  be  reasonably 
available  for  public  inspection.  The 
issuer  may  designate  any  person  to  act 
on  its  behalf  in  declaring  official  intent 

Unlike  the  proposed  regulations, 
which  required  that  the  declaration  of 
official  intent  state  the  issuer's  intent  to 
issue  taxable  or  tax  exempt  debt  to 
reimburse  the  prior  expenditure,  these 
regulations  require  only  that  the  issuer 
declare  its  intent  to  issue  debt  to 
reimburse  the  expenditure.  This  change 
was  made  in  response  to  comments 
expressing  confusion  over  the  language 
in  the  proposed  regulations.  The 
requirement  that  the  declaration  of 
official  intent  state  that  it  is  a 
declaration  of  official  intent  under  these 
regulations  was  added  in  order  to 
ensure  appropriate  evidence  of  intent  to 
reimburse  the  expenditure.  Without  this 


evidence,  expenditure  authorizations  by 
issuers  or  conduit  borrowers  (which 
may  also  be  legal  authorizations  to  incur 
debt)  are  not  treated  as  declaration?  of 
official  intent  for  purposes  of  these 
regulations. 

With  respect  to  the  proposed 
regulations,  state  and  local  financial 
officers  commented  that  many  larger 
issuers  use  a  fund  or  account  method  to 
account  for  ongoing  projects  for  which 
reimbursement  financing  may  be  used. 
These  commentators  pointed  out  that 
because  of  their  use  of  fund  accounting, 
the  project-specific  accounting 
requirements  of  the  proposed 
regulations  were  burdensome.  In 
response  to  these  comments,  these 
regulations  permit  declarations  of 
official  intent  to  describe  identified 
funds  or  accounts  in  lieu  of  identified 
specific  projects.  Therefore,  if  a 
declaration  of  official  intent  both 
identifies  the  fund  or  account  fit)m 
which  the  expenditure  to  be  reimbursed 
is  paid  and  describes  the  general 
functional  purpose  of  the  fund  or 
account  that  declaration  adequately 
describes  the  expenditure  to  be 
reimbursed  for  purposes  of  the  official 
intent  requirement 

Commentators  requested  clarification 
regarding  the  provision  in  the  proposed 
regulations  permitting  "reasonable 
deviations"  between  the  property 
described  in  the  declaration  of  official 
intent  and  the  actual  property  acquired. 
In  response  to  these  comments,  these 
regulations  permit  reasonable 
deviations  between  the  project 
described  and  the  project  acquired  if 
"the  actual  project  financed  is 
reasonably  related  in  function  to  the 
project  described  in  the  declaration  of 
official  intent"  The  intent  of  this  change 
is  to  simplify  compliance  with  the 
official  intent  requirement  and  to  allow 
flexibility  for  changes  within  the  same 
project 

In  response  to  comments  that  the 
public  availability  requirement  under 
the  proposed  regulations  was 
burdensome,  these  regulations  require 
only  that  the  declaration  of  official 
intent  be  "reasonably  available  for 
public  inspection  within  a  reasonable 
period  of  time."  Safe  harbors  are 
provided  for  declarations  of  official 
intent  made  available  for  public 
inspection  in  compliance  with  State  or 
local  law  and  for  declarations  of  official 
intent  made  available  within  30  days  of 
the  declaration  of  official  intent  The 
intent  of  these  changes  is  to  simplify 
compliance  with  the  public  availabihty 
requirement  while  assuring  that 
declaraticHis  of  official  intent  are 
available  for  public  inspection.  Special 


rules  continue  to  apply  to  public 
availability  of  declarations  of  official 
intent  with  respect  to  conduit  financings 
such  as  quahfied  501(c)(3)  bonds  and 
other  private  activity  bonds. 

A  declaration  of  official  intent  must 
be  reasonabfe.  The  reasonableness 
requirement  is  intended  to  curb  abuses 
that  may  otherwise  arise  when  bond 
proceeds  are  allocated  to  reimburse 
expenditures  primarily  for  the  purpose 
of  avoiding  tax  restrictions  or 
requirements.  The  reasonableness 
requirement  does  not  impose  a 
requirement  on  an  issuer  that  all  other 
funds  be  exhausted.  Instead,  the 
requirement  ensures  that  reimbursement 
of  an  expenditure  is  motivated  by  an 
intent  to  finance,  on  a  long-term  basis, 
an  expenditure  originally  paid  with 
moneys  that  were  not  available  to  fund 
the  expenditure  on  a  long-term  basis. 

Conunentators  asked  for  clarification 
of  the  concept  of  "available  moneys"  in 
the  proposed  regulations.  In  response  to 
this  request  these  regulations  clarify 
that  moneys  are  taken  into  account  for 
purposes  of  determining  consistency 
with  an  issuer's  budgetary  and  financial 
circumstances  if,  at  the  time  of  the 
declaration  of  official  intent  they  are,  or 
are  reasonably  expected  to  be,  allocated 
on  a  long-term  basis,  reserved,  or 
otherwise  set  aside  with  respect  to  the 
expenditure  to  be  reimbursed  by  the 
issuer  or  by  any  member  of  the  same 
controlled  group  as  the  issuer.  The 
application  of  the  controlled  group 
concept  for  purposes  of  determining 
available  moneys  should  be  easier  for 
issuers  to  comply  vidth  since  not  all 
members  of  a  controlled  group  need  to 
be  identified  if  it  is  clear  that  none  of 
them  could  have  available  moneys  with 
respect  to  the  expenditure  to  be 
reimbursed  by  the  issuer.  A  controlled 
group  of  entities  is  a  group  of  entities 
controlled  by  the  same  entity  or  entities 
and  is  defined  in  new  \  1.150-1(1). 
Because  of  these  changes  to  the 
reasonableness  requirement,  the 
examples  contained  in  the  proposed 
regulations  illustrating  this  principal 
were  not  included  in  these  final 
regulations. 

The  reasonableness  requirement  is 
not  intended  to  preclude  an  issuer  from 
avoiding  or  minimizing  arbitrage  rebate 
or  arbitrage  yield  limitations  by 
intentionally  delaying  the  issuance  of  a 
bond.  For  example,  prior  to  the  issuance 
of  the  bond,  an  issuer  may  pay 
expenditiires  with  respect  to  a  project 
with  moneys  that  are  not  available  on  a 
long-term  basis  to  finance  the  project 
By  delaying  the  bond  issue,  the  issuer  is 
able  to  reimburse  itself  for  the  prior 
expenditures  with  bond  proceeds  that 
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will  be  spent  within  the  relevant  &- 
month  or  2-year  time  period,  thereby 
meeting  an  exception  to  arbitrage 
rebate.  Delaying  the  issuance  of 
obligations  for  this  purpose  furthers 
Federal  tax  policy  and  is  encouraged. 

The  reasonableness  requirement  will 
not  be  applied  to  question  the 
soundness  or  appropriateness  of  an 
issuer's  budget  or  financial  practices; 
rather  it  is  meant  to  ensure  that  any 
intent  to  reimburse  is  consistent  with  an 
issuer's  established  budgetary  and 
flnancial  practices  (provided  that  those 
practices  are  not  adopted  for  tax 
avoidance  purposes).  In  order  to  ensure 
that  an  issuer's  actions  reasonably 
conform  to  the  issuer's  declarations  of 
official  intent,  under  the  reasonableness 
requirement  the  issuer  must  reasonably 
expect  to  reimburse  the  expenditure 
with  proceeds  of  a  borrowing  (the 
"reasonable  expectations  test").  The 
determination  of  whether  an 
expectation  to  reimburse  is  reasonable 
is  based  on  all  of  the  relevant  facts  and 
circumstances.  For  purposes  of  this 
determination,  one  important  factor  is 
whether  an  issuer  has  failed  to 
reimburse  expenditures  which  it  has 
actually  paid  and  for  which  it  has 
declared  official  intent.  The  reasbnable 
expectations  test  replaces  the  "pattern 
of  failing  to  reimburse"  rules  of  the 
proposed  regulations.  This  change  was 
made  in  part  in  response  to  comments 
that  the  "pattern  of  failing  to  reimburse" 
rules  were  burdensome. 

D.  Reimbursement  Period  Requirement 

The  purpose  of  the  reimbursement 
period  requirement  is  to  provide 
assurance  that  the  money  originally 
used  to  pay  for  the  expenditure  that  is  to 
be  reimbursed  is  not  available  with 
respecf  to  the  expenditure  on  a  long- 
term  basis.  If  an  expenditure  is  not 
reimbursed  within  a  relatively  short 
period  of  time  after  its  payment  or  after 
completion  of  the  project,  it  is  more 
likely  that  the  money  used  to  pay  the 
expenditure  is  available  with  respect  to 
that  expenditure  on  a  long-term  basis. 

Some  commentators  have  suggested 
that  reimbursement  allocations  be 
permitted  on  an  unrestricted  basis  with 
respect  to  all  expenditures  paid  within  a 
certain  period  of  time.  For  example, 
some  commentators  have  suggested 
permitting  unlimited  reimbursement  of 
all  expenditures  paid  during  the  3  fiscal 
years  preceding  the  date  of  issue  of  the 
reimbursement  bonds.  These 
commentators  have  argued  that  siich  a 
rule  would  be  simple  and  that 
significant  abuse  (e.g.,  reimbursement  of 
expenditures  incurred  many  years  ago) 
would  be  curbed  because  of  the  time 
limitation.  This  provision  was  not 


included  in  these  regulations  because  of 
the  potentially  adverse  effect  that  it 
would  have  on  arbitrage  rebate, 
arbitrage  yield  restriction,  and  other  tax 
requirements  and  limitations  applicable 
to  tax  exempt  bonds.  If  reimbursement 
allocations  were  permitted  for  defined 
periods  of  time  without  further 
limitation,  issuers  could  conceivably 
reimburse  themselves  for  all 
expenditures  paid  during  the  defined 
time  period  whenever  they  issued  debt 
regardless  of  their  actual  economic 
motivation  for  incurring  the  debt.  Issuers 
could  then  use  the  proceeds  of  that 
reimbursement  bond  to  pay  for  all  or  a 
portion  of  the  project  that  they  had  not 
originally  intended  to  finance  with  bond 
proceeds.  By  structuring  the  financing  as 
a  reimbursement  bond  rather  than  as  a 
"new  money"  bond,  the  bond  proceeds 
could  be  treated  as  "spent"  and  no 
longer  subject  to  most  tax  limitations 
that  would  otherwise  apply  to  a  new 
money  bond. 

E.  Capital  Expenditure  Requirement 

The  purpose  of  the  capital 
expenditure  requirement  is  to  prohibit 
the  reimbursement  of  day:to-day 
operating  costs  and  similspr  "working 
capital"  items.  Comments'on  the 
proposed  regulations  requested 
clarification  of  the  distinction  between 
costs  with  a  reasonably  expected 
economic  life  of  1  year  or  more  and 
those  with  a  life  of  less  than  a  year.  In 
response  to  this  request,  the  economic 
life  requirement  was  changed  to  a 
capital  expenditure  requirement.  For 
this  purpose,  a  "capital  expenditure"  is 
defined  in  new  S  1.150-l(h)  as  any  cost 
of  a  type  that  is  properly  chargeable  to 
capital  account  (or  would  be  so 
chargeable  with  proper  election  such  as 
an  election  under  section  266)  under 
general  Federal  income  tax  principles. 
Whether  an  expenditure  is  a  capital 
expenditure  is  determined  at  the  time 
the  expenditure  is  paid  with  respect  to 
the  property.  Future  changes  in  law  do 
not  affect  whether  an  expenditure  is  a 
capital  expenditure. 

For  purposes  of  applying  the  "general 
Federal  income  tax  principles"  standard 
referred  to  in  i  1.150-l(h),  an  issuer 
should  generally  be  treated  as  if  it  were 
a  corporation  subject  to  taxation  under 
subchapter  C  of  chapter  1  of  the  Code. 
For  example,  costs  that  would  be 
deducted  as  trade  or  business  expenses 
under  section  162  of  the  Code  are 
expenditures  for  working  capital  and  are 
not  capital  expenditures.  On  the  other 
hand,  costs  incurred  to  acquire, 
construct  or  improve  land,  buildings, 
and  equipment  generally  are  capital 
expenditures  under  section  263  of  the 
Code.  Costs  properly  allocable  to  the 


issuance  of  the  reimbursement  bond  are 
treated  as  capital  expenditures. 

F.  Special  Exception  for  Preliminary 
Expenditures  and  Abandonment  Prior  to 
Completion 

Preliminary  expenditures  such  as 
architectural,  engineering,  survey, 
reimbursement  bond  issuance,  and 
similar  costs  (not  exceeding  in  the 
aggregate  20  percent  of  the  issue  price  of 
that  portion  of  the  issue  that  finances 
the  project)  generally  are  not  subject  to 
the  official  intent  requirement.  A 
separate  exception  also  recognizes  that 
projects  may  be  abandoned  prior  to 
completion,  and  generally  permits 
reimbursement  of  expenditures  in  this 
event.  Under  the  proposed  regulations, 
preliminary  expenditures  were  excepted 
only  from  the  official  intent  period 
requirement  and  were  limited  to  10 
percent  of  the  expected  cost  of  the 
project.  Changes  to  this  provision  were 
made  in  response  to  conunents  that  the 
provision  was  insufficient  to  cover  all 
ordinary  preliminary  expenditures. 

C.  Definition  of  Issuer 

For  purposes  of  these  regulations, 
"issuer"  means  the  actual  issuer  of  an 
obligation.  If  the  proceeds  of  a  bond  are 
loaned  by  the  issuer  to  an  entity  (the 
"conduit  borrower")  that  uses  the  bond 
proceeds  to  carry  out  the  governmental 
purpose  of  the  bond,  "issuer"  includes 
the  conduit  borrower.  The  actual  issuer 
of  the  reimbursement  bonds  is  not 
treated  as  the  issuer  with  respect  to 
proceeds  loaned  to  a  conduit  borrower. 

The  proposed  regulations  defined 
issuer  as  including  all  entities  that  were 
members  of  the  same  controlled  group. 
Comments  were  received  indicating  that 
application  of  the  controlled  group 
concept  in  all  circumstances  was 
burdensome.  In  response  to  these 
comments,  the  controlled  group  concept 
was  deleted  from  the  definition  of  issuer 
and  was  applied  instead  generally  for 
purposes  of  determining  available 
amounts  under  the  reasonableness 
requirement 

H.  Anti-Abuse  Rule  and  Limitation  on 
Scope  of  Reimbursement  Regulations 

In  general,  a  reimbursement  allocation 
is  not  treated  as  an  expenditure  of  bond 
proceeds  if  any  action  or  inaction  of  the 
issuer  with  respect  to  the  allocation 
constitutes  an  artifice  or  device.  This 
general  anti-abuse  rule  was  not 
contained  in  the  proposed  regulations 
and  is  added  to  these  regulations  to 
prevent  abuse  that  may  otherwise  occur 
because  of  certain  more  liberal 
provisions  contained  in  these 
regulations  (e.g..  more  liberal  definition 
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of  issuer  and  a  more  narrow  application 
of  the  reasonableness  standard). 

In  addition  to  the  general  anti-abuse 
rule,  a  reimbursement  allocation  is  not 
treated  as  an  expenditure  of  bond 
proceeds  if,  absent  that  application,  the 
bond  proceeds  are  otherwise  used 
directly  or  indirectly  for  one  of  the 
following  prohibited  uses:  (1)  Within  1 
year  of  the  allocation,  to  refund  another 
issue  of  governmental  obligations  of  the 
issuer  within  the  meaning  of  section  148 
of  the  Code,  (2)  within  1  year  of  the 
allocation,  to  create  or  increase  the 
balance  in  a  "sinking  fund"  (as  defined 
in  §  1.103-13(g))  with  respect  to  any 
obligation  of  the  issuer,  or  to  replace 
funds  that  have  been,  are,  or  will  be  so 
used  for  sinking  fund  purposes,  (3) 
within  1  year  of  the  allocation,  to  create 
or  increase  the  balance  in  a  "reserve  or 
replacement  fund"  (as  defined  in 
S  1.103-14(d))  with  respect  to  any 
obligation  of  the  issuer,  or  to  replace 
funds  that  have  been,  are,  or  will  be  so 
used  for  reserve  or  replacement  fund 
purposes,  or  (4]  to  reimburse  any  person 
(other  than  the  issuer)  for  any 
expenditure  or  payment  that  was 
originally  paid  with  proceeds  of  any 
obligation  of  the  issuer.  Any  obligation 
that  may  arise  when  an  issuer  borrows 
from  its  own  internal  funds  or  from  the 
funds  of  entities  that  are  members  of  the 
same  controlled  group  is  not  treated  as 
an  "obligation"  as  that  term  is  used  in 
subdivision  (4)  in  the  preceding 
sentence. 

The  purpose  of  the  limitations  on  the 
use  of  reimbursement  proceeds  is  to 
prohibit  issuers  from  using  a 
reimbursement  allocation  to  earn 
otherwise  prohibited  arbitrage  in  certain 
transactions  involving  refundings, 
sinking  funds,  reserve  and  replacement 
funds,  and  previously-financed 
expenditures.  Comments  on  the 
proposed  regulations  stated  that  the 
anti-abuse  rule  under  the  proposed 
regulations  did  not  contain  any  time 
limit  for  "tracing"  reimbursement  bond 
proceeds  to  the  prohibited  uses,  thereby 
making  it  difficult  to  determine  when 
any  use  of  moneys  for  the  prohibited 
uses  would  be  attributed  to  the 
reimbursement  allocation.  One-year 
time  limitations  were  added  to  the 
prohibited  use  provisions  in  response  to 
these  comments.  However, 
reimbursement  proceeds  intentionally 
used  for  these  prohibited  uses  after  the 
1-year  period  are  still  subject  to  the 
general  anti-abuse  rule. 

There  are  two  exceptions  to  the 
Umitations  on  uses  of  reimbursement 
proceeds.  Under  the  first  exception,  the 
limitation  does  not  apply  if  the  issuer 
deposits  the  moneys  from  the 


reimbursement  allocation  in  a  bona  fide 
debt  service  fund  (as  defmed  in  {  1.103- 
13(b)(12))  or  otherwise  uses  these 
moneys  to  pay  current  debt  service  on 
any  obligation  of  the  issuer  (other  than 
the  reimbursement  bonds).  Under  the 
second  exception,  the  limitations  with 
respect  to  refundings  and  expenditures 
originally  paid  with  proceeds  of  a 
borrowing  do  not  apply  if  the  financing 
proceeds  originally  used  to  pay  the 
expenditure  were  not  reasonably 
expected  to  be  used  to  Hnance  that 
expenditure. 

Because  of  confusion  over  the 
application  of  the  proposed  regulations 
to  refunding  bonds  and  reimbursements 
made  with  taxable  debt,  these 
regulations  clarify  the  treatment  of  those 
transactions.  In  the  case  of  a  tax  exempt 
refunding  of  a  taxable  bond,  if  proceeds 
of  the  taxable  bond  were  allocated  to 
reimburse  a  previously  paid 
expenditure,  the  proceeds  of  the  taxable 
bond  are  not  deemed  to  have  been  spent 
unless  the  reimbursement  allocation 
complied  with  the  Federal  tax  law  and 
regulations  applicable  to  reimbursement 
allocations  of  proceeds  of  tax  exempt 
issues  in  e^ect  as  of  the  date  of  issue  of 
the  taxable  bond.  If  the  proceeds  of  the 
taxable  bond  are  deemed  to  be  unspent 
by  application  of  the  preceding 
sentence,  the  proceeds  of  the  taxable 
bond  are  subject  to  "transfer"  to  the  tax 
exempt  bond  issued  to  refund  the 
taxable  bond  (directly  or  indirectly  in  a 
series  of  refundings)  and  therefore  may 
become  proceeds  of  the  refunding  bond. 
For  purposes  of  these  regulations, 
proceeds  of  the  taxable  bond  are 
deemed  to  remain  unspent  until  a 
reimbursement  allocation  of  those 
proceeds  is  made  that  complies  with 
these  regulations  or  the  taxable  bond 
proceeds  are  otherwise  spent.  The 
purpose  of  this  provision  is  to  prevent 
the  use  of  a  combination  of  taxable  and 
tax  exempt  debt  to  circumvent  the 
requirements  of  these  allocation  rules. 

Effective  Date 

These  regulations  apply  to  bonds 
issued  after  March  2, 1992. 

Special  Analyses 

These  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  Although  this  Treasury 
decision  was  preceded  by  a  notice  of 
proposed  rulemaking  that  solicited 
public  comments,  the  notice  was  not 
required  by  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  since  the  regulations 
proposed  in  that  notice  and  adopted  by 
this  Treasiiry  decision  are  interpretive. 
Therefore,  a  final  Regulatory  Flexibility 


Analysis  is  not  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  David  A.  Walton.  Office 
of  Tax  Legislative  Counsel,  Department 
of  the  Treasury,  and  formerly  of  the 
Office  of  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products), 
Internal  Revenue  Service  and  John  J. 
Cross  III,  Office  of  Assistant  Chief 
Counsel  (Financial  Institutions  and 
Products),  Internal  Revenue  Service. 
However,  other  personnel  from  the 
Service  and  Treasury  Department 
parjicipated  in  their  development 

List  of  Subjects 

26  CFR  1.101-1— 1.133-lT 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26CFRPart602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  tiie  Regulations 

Accordingly.  28  CFR  parts  1  and  602 
are  amended  as  follows^ 

PART  1-INCOME  TAXES:  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part: 

Authority:  Sec.  7805. 68A  Stat.  817  (26 
U.S.C.  7805)  •  *  • 

Par.  2.  New  §  1.103-18  is  added  to 
read  as  follows: 

S  1.103.18   Proceeds  of  bonds  used  for 
reimlMjrseinenL 

(a)  Table  of  contents.  This  table  of 
contents  contains  a  listing  of  the 
headings  of  S  1.103-18  (a)  through  (1). 

(a)  Table  of  contents. 

(b)  Scope  of  application. 

(c)  Operating  rules  for  governmental  bonds 
and  certain  private  activity  bonds. 

(1)  Bonds  subject  to  these  operating  rules. 

(2)  Operating  rules. 

(i)  Official  intent  requirement. 

(ii)  Reimbursement  period  requirement. 

(iii)  Capital  expenditure  requirement. 

(d)  Operating  rules  for  certain  private 
activity  bonds. 

(e)  Definitions  of  reimbursement  bond  and 
reimbursement  allocation. 

(1)  Definition  of  reimbursement  liond. 

(2)  Definition  of  reimbursement  allocation. 

(f)  Procedure  for  declaring  official  intent 
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(1)  Form  of  official  intenL 

(2)  General  description  of  property  to 
which  reimbursement  relates  and  maximum 
anticipated  debt 

(i)  In  general 

(ii)  Specificity  of  description. 

(iii)  Project 

(3)  Public  availability  of  official  intent, 
(i)  Public  availability  requirement 

(ii)  Safe  harbors. 

(A)  Time  and  location  safe  harbors. 

(B)  Compliance  with  State  or  local  law. 

(4)  Special  rule  for  concfaiit  and  "on-befaaif- 
of  borrowers. 

(g)  Reasonableness  requirement  for 
declaring  oRicial  intent. 

(1)  General  rule. 

(2)  Consistency  with  budgetary  and 
nnancial  circumstances. 

(3)  Reasonable  expectation  to  reimburse, 
(i)  Factors  to  be  considered. 

(A)  General  rule. 

(B)  Examples. 

(ii)  Failure  to  reimburse, 
(h)  Issuance  costs  treated  as  capital 
expenditures. 
(i|  Special  exceptions. 

(1)  Exception  for  official  intent  declared 
subsequent  to  the  payment  of  certain 
unforeseeable  expenditures., 

(i)  Extension  of  time, 
(ii)  Example. 

(2)  Special  exception  for  preliminary 
expenditures. 

(i)  General  rule. 

(ii)  Definition  of  preliminary  expenditures. 

(3)  Special  rule  for  abandonment  prior  to 
comi^tioa 

(j)  Defmition  of  issuer, 
(k)  Anti-abuse  rules. 

(1)  General  rule. 

(2)  Reimbursement  allocations  of  proceeds 
of  refunded  bonds. 

(i)  Operating  rule, 
(ii)  Eixample. 

(3)  Limitations  on  uses  of  reimbursanent 
amounts. 

(4)  Exception  for  bona  fide  debt  service 
funds. 

(5)  Exception  for  certain  previously 
financed  expenditures. 

(6)  Examples. 

(1)  Effective  date. 

(1)  In  general. 

(2)  Transitional  rule  for  certain 
expenditures. 

(b)  Scope  of  application.  This  section 
appiies  only  to  reimtnirseinent 
allocations  (as  defined  in  paragraph 
(e)(2)  of  this  section]  of  proceeds  of  any 
reimbursement  bond  (as  defined  in 
paragraph  (e)(1)  of  this  section).  Exc^t 
as  provided  in  paragraph  (d)  of  this 
section,  the  anti-abuae  rules  contamed 
in  paragraph  (k)  of  this  section  do  not 
apply  to  private  activity  bonds 
described  in  paragra{^  (d)  of  this 
section. 

(c)  Operating  ndes  for  governmental 
bonds  and  certain  private  activity 
bonds— {})  Bonds  subject  to  these 
operating  rules.  The  operating  rules 
provided  in  this  paragrafrfi  apply  only  to 
bonds  that  are — 


(i)  Not  private  activity  bonds 
described  in  section  141(a)  (except  as 
otherwise  provided  in  paragraphs  (cKl) 
(ii)  and  (iii)  (rf  this  section).        : 

(ii)  Qualified  S0Uc)(3)  bonds 
described  in  section  145,  or 

(iii)  Private  activity  bonds  the 
proceeds  of  which  are  used  to  finance  a 
facility  that  is  owed  by  a  governmental 
unit  (within  the  meaning  of  section  142). 

(2)  Operating  rules.  Except  as 
provided  in  paragraph  (i)  of  this  section 
(relating  to  certain  ilnforeseeable 
expenditures  and  certain  preliminary 
expenditures)  and  in  paragraph  (k) 
(relating  to  anti-abuse  rules)  of  this 
section,  for  purposes  of  applying  section 
103  and  141-150,  a  reimbursement 
allocation  is  treated  as  an  expenditure 
of  proceeds  of  the  reimbursement  bond 
on  the  date  of  the  reimbursement 
allocation  if  each  of  the  following 
requirements  is  met — 

(i)  Official  intent  requirement  On  or 
before  the  date  the  expenditure  is  paid 
by  the  issuer,  the  issuer  declares  a 
reasonable  intention  to  reimburse  the 
expenditure  with  proceeds  of  a 
borrowing. 

(ii)  Reimbursement  period 
requirement  The  reioibursement 
allocation  occurs  not  earlier  than  the 
date  on  which  the  expenditure  is  paid 
and  not  later  than  1  year  after  the  later 
of- 

(A)  The  date  on  which  the 
expenditure  is  paid,  or 

(B)  The  date  on  which  the  property  is 
plafied  in  service. 

(iii)  Capital  expenditure  requirement 
The  expenditure  to  be  reimbursed  is  a 
capital  expenditure  (as  defined  in 
§  l.lSO-l(h)). 

(d)  Operating  rules  for  certain  private 
activity  bonds.  In  the  case  of  a 
reimbursement  allocation  of  proceeds  of 
an  exempt  facility  bond  under  section 
141(eKl)(A)  or  a  qualified  small  issue 
bond  under  section  141(e)(1)(D),  a 
reimbursement  allocation  is  treated  as 
an  expenditure  of  proceeds  of  the 
reimbursement  bond  on  the  date  of  the 
reisibursement  allocation  for  purposes 
of  applying  section  103  and  141-lSO  if 
the  property  financed  meets  the 
requirements  imposed  under  {  1.103- 
8(aK5)  and  the  reimbursement  allocation 
does  not  violate  the  anti-abuse  rules  of 
paragraphs  (k)(l)  and  (kU3)(ii)-{iit)  of 
this  section. 

(e)  Definitions  of  reimbursement  bond 
and  reimbursement  allocation— {1) 
Definition  of  reimbursement  bond.  For 
purposes  of  this  section,  "reimbursement 
bond"  means  the  portion  of  an  issue 
allocated  to  reimburse  an  expenditure 
tfiat  was  paid  prior  to  the  date  of  issue. 
Thus,  "reimbursement  bond"  does  not 
include  that  portion  of  an  issue 


allocated  to  reimburse  an  expenditiire 
that  is  paid  on  or  after  the  date  of  iaaiie 
of  the  bond  issue. 

(2)  Definition  of  reimbursement 
allocation.  For  purposes  of  this  section, 
the  term  "reimbursement  allocation" 
means  an  allocation  of  proceeds  of  a 
reimbursement  boad  to  pay  an 
expenditure  if — 

(i)  The  allocation  is  evidenced  by  an 
entry  on  die  books  or  records  of  the 
issuer  maintained  with  respect  to  the 
bonds, 

(ii)  The  allocation  entry  identifies 
either  an  actual  prior  expenditure  to  be 
reimbursed  or.  in  the  case  of  a 
reimbursement  of  a  fund  or  an  account, 
the  fund  or  account  from  which  the 
expenditure  was  paid,  and 

(iii)  As  a  result  of  the  allocatioa  the 
bond  proceeds  covered  by  the  entry  are 
relieved  from  any  restrictions  under  the 
relevant  legal  documents  and  applicable 
state  law  that  apply  to  unspent  bond 
proceeds. 

( f)  Procedure  for  declaring  official 
intent — (1)  Form  of  official  intent  For 
purposes  of  peragraph  (c)(2)(i]  of  this 
section,  an  issuer  declares  an  intention 
to  reimburse  an  expenditure  ("official 
intent")  if— 

(i)  The  issuer,  or  any  person  or  entity 
designated  by  the  issuer  to  declare 
official  intent  on  behalf  of  the  issuer, 
states  that  the  issuer  reasonably  expects 
to  reimburse  the  expendittire  with 
proceeds  of  debt  to  be  incurred  by  the 
issuer, 

(ii)  The  statement  of  official  Intent 
specifically  states  tiiat  it  is  a  declaration 
of  official  intent  under  this  section. 

(iii)  The  statement  contains  the  other 
information  required  by  paragraph  (f)(2) 
of  this  sectioa  and 

(iv)  The  public  avaUability 
requirements  contained  in  paragraph 
(f)(3)  of  this  section  are  satisfied 

(2)  General  description  of  property  to 
which  reimbursement  relates  and 
maximum  anticipated  debt — (i)  In 
general.  The  declaration  of  official 
intent  must  contain,  at  minimum,  a 
general  functional  description  of  the 
project  (as  defined  in  paragraph 
(f)(2)(iii)  of  this  section)  for  which  &e 
expenditure  to  be  reimbursed  is  paid 
(e.g..  "highway  capital  improvement 
program,"  "h(Mpital  equipment 
acquisition."  "school  building 
renovation."  etc)  and  a  statement  of  the 
maximum  principal  amount  of  debt 
expected  to  be  issued  for  such  purposes. 

(H)  Specificity  of  description.  A 
descriptioo  of  project  is  sufficient  if  it 
identifies  the  fund  or  account  from 
which  the  expenditure  to  be  reimbursed 
is  paid  and  describes  the  general 
functional  purpose  of  the  fund  or 
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account  (e.g.,  "parks  and  recreation 
fiuid— recreational  facility  capital 
improvement  program").  Reasonable 
deviations  between  a  project  described 
in  a  declaration  of  official  intent  and  an 
actual  project  financed  with  a 
reimbursement  bond  do  not  invalidate 
an  otherwise  valid  o^icial  intent  if  the 
actual  project  financed  is  reasonably 
related  in  function  to  the  project 
described  in  the  declaration  of  official 
intent.  For  example,  reimbursement  of 
an  expenditure  for  hospital  equipment  is 
a  reasonable  deviation  £rom  a  project 
described  in  a  declaration  of  official 
intent  as  "hospital  building 
improvements."  In  contrast, 
reimbursement  of  an  expenditure  for  a 
rehabilitation  of  a  city  office  building  is 
not  a  reasonable  deviation  from  a 
project  described  in  the  declaration  of 
offical  intent  as  "highway 
improvements". 

(iii)  Project.  For  purposes  of  this 
section,  "project"  means  a  property, 
project,  or  program. 

(3)  Public  availability  of  official 
intent— {i]  Public  availability 
requirement.  The  declaration  of  official 
intent  must  be  reasonably  available  for 
public  inspection  within  a  reasonable 
period  of  time  after  the  declaration  of 
official  intent. 

(ii)  Safe  harbors.  A  declaration  of 
official  intent  satisfies  the  public 
availability  requirement  set  forth  in 
paragraph  (f)(3)(i)  of  this  section  if— 

(A)  Time  and  location  safe  harbor. 
Within  30  days  after  the  date  of  the 
declaration,  it  is  made  available  for 
pubhc  inspection  at  the  main 
administrative  office  of  the  issuer  or  at 
the  customary  location  of  records  of  the 
issuer  that  are  available  to  the  general 
public  and  it  remains  available  for 
public  inspection  on  a  reasonable  basis 
until  the  date  of  issue  of  the 
reimbursement  bonds,  or 

(B)  Compliance  with  State  or  local 
law.  The  issuer  complies  with  applicable 
State  or  local  law  governing  the  public 
availability  of  records  of  official  acts  of 
the  actual  issuer  other  than  a  law  that 
was  adopted  for  a  purpose  of  avoiding 
or  minimizing  the  public  availability 
requirement  of  this  paragraph  (f](3]. 

(4)  Special  rule  for  conduit  and  "on- 
behalf-of  borrowers.  If,  under 
paragraph  (j)  of  this  section,  a  conduit 
borrower  (rather  than  the  actual  issuer) 
is  treated  as  the  issuer  of  the 
reimbursement  bonds,  or  if  the  actual 
issuer  issues  on  behalf  of  another  entity 
(the  "on-behalf-of  unit"),  any  of  the 
requirements  of  this  paragraph  (f)  may 
be  met  by  the  conduit  borrower,  the 
actual  issuer,  or  the  on-behalf-of  unit. 
For  example,  a  declaration  of  official 
intent  made  available  for  public 


inspection  within  30  days  after  the  date 
of  the  declaration  either  at  the  main 
administrative  office  of  the  conduit 
borrower  or  at  the  main  administrative 
office  or  customary  location  of  records 
of  the  governmental  entity  reasonably 
expected  to  issue  the  reimbursement 
bonds  is  reasonably  available  for  public 
inspection  for  purposes  of  paragraph 
(f){3](ii)(A)  of  this  section. 

(g)  Reasonableness  requirement  for 
declaring  official  intent---{l)  General 
rule.  A  declaration  of  official  intent  to 
reimburse  an  expenditure  is  reasonable 
only  if,  as  of  the  date  of  the 
declaration — 

(i)  It  is  consistent  with  the  budgetary 
and  financial  circumstances  of  the 
issuer,  and 

(ii)  The  issuer  reasonably  expects  to 
reimburse  the  expenditure  with 
proceeds  of  a  borrowing. 

(2)  Consistency  with  budgetary  and 
financial  circumstances.  In  general,  a 
declaration  of  official  intent  is 
consistent  with  an  issuer's  budgetary 
and  financial  circumstances  if  no  funds 
from  sources  other  than  the 
reimbursement  bond  issue  are,  or  are 
reasonably  expected  to  be,  reserved, 
allocated  on  a  long-term  basis,  or 
otherwise  set  aside  by  the  issuer  or  by 
any  member  of  the  same  controlled 
group  as  the  issuer  pursuant  to  their 
budget  or  financial  policies  with  respect 
to  the  expenditure  to  be  reimbursed.  See 
§  1.150-l(f)  for  a  definition  of  controlled 
group. 

(3)  Reasonable  expectation  to 
reimburse — (i)  Factors  to  be 
considered— [A]  General  rule.  The 
determination  of  whether,  at  the  time  of 
the  declaration  of  official  intent,  an 
issuer  reasonably  expects  to  reimburse 
an  expenditure  with  proceeds  of  a 
borrowing  is  based  on  all  the  relevant 
facts  and  circumstances,  including  the 
issuer's  purposes  for  declaring  official 
intent,  its  history  of  actual 
reimbursement  of  other  expenditiu«s  for 
which  official  intent  was  declared  and 
which  were  actually  paid,  and  its 
actions  taken  toward  reimbursement  of 
the  expenditures.  Declarations  of  official 
intent  that  are  made  as  a  matter  of 
course  or  are  made  for  amounts  of 
expenditures  substantially  in  excess  of 
amounts  reasonably  necessary  for  a 
described  project  (e.g..  "blanket" 
declarations  of  official  intent)  do  not 
meet  the  reasonable  expectation 
requirement. 

(B)  Examples.  The  operation  of  this 
paragraph  (g](3)(i)  is  illustrated  by  the 
'  following  examples. 

Example  J.  In  order  to  preserve  the  option 
of  reimbursing  expenditures,  an  issuer 
declares  official  intent  with  respect  to  all 
expenditures  it  pays  from  cash  on  hand.  A 


declaration  of  official  intent  made  under 
these  circumstances  does  not  meet  the 
reasonable  expectation  requirement. 

Example  2.  An  issuer  is  planning  on 
making  certain  expenditures  that  it  expects  to 
reimburse  only  if  an  expected  grant  or  other 
source  of  money  is  not  received.  There  is  a 
reasonable  possibility  that  the  grant  or  other 
source  of  money  will  not  be  received  or  will 
be  received  a  significant  period  of  time  after 
the  expenditure  is  paid.  The  issuer  declares 
an  official  intent  to  reimburse  the 
expenditures  in  the  event  the  grant  is  not 
received  or  is  substantially  delayed.  Under 
these  circumstances,  the  declaration  of 
official  intent  meets  the  reasonable 
expectation  requirement 

(ii)  Failure  tg  reimburse.  A  pattern  of 
failing  to  reimburse  expenditures  for 
which  official  intent  was  declared  and 
that  were  actually  paid  by  the  issuer  is 
one  factor  indicating  that  the  issuer  does 
not  reasonably  expect  to  reimburse  the 
expenditure  for  which  official  intent  is 
declared.  To  the  extent  that  a  failure  to 
reimburse  was  due  to  extraordinary 
circumstances  that  were  beyond  the 
control  of  the  issuer  and  that  could  not 
have  been  foreseen,  failure  to  reimburse 
is  not  taken  into  account  in  determining 
the  reasonable  expectations  of  the 
issuer.  Examples  of  extraordinary 
circumstances  include  unexpected 
significant  increases  in  interest  rates, 
unexpected  reductions  in 
creditworthiness  of  the  issuer, 
unexpected  judicial  or  legislative 
impediments  that  make  the  financing 
uneconomic  or  impractical,  unexpected 
or  emergency  borrowing  for  other  needs 
that  cause  the  issuer  to  reach  its 
borrowing  limits,  and  unexpected 
significant  increases  in  tax  or  other 
revenues  (or  significant  reductions  in 
expected  expenditures)  that  make  the 
reimbursement  uimecessary  because  of 
the  increase  in  available  funds. 

(h)  Issuance  costs  treated  as  capital 
expenditures.  For  purposes  of  this 
section,  costs  of  issuing  a 
reimbursement  bond  paid  out  of 
proceeds  of  the  issue  that  are  properly 
allocable  to  the  reimbursement  are 
treated  as  capital  expenditures. 

(i)  Special  exceptions — (1)  Exception 
for  official  intent  declared  subsequent 
ta  the  payment  of  certain  unforeseeable 
expenditures — (i)  Extension  of  time.  If 
an  expenditure  was  not  reasonably 
foreseeable  at  least  30  days  before  its 
payment,  the  date  (described  in 
paragraph  (c)(2)(i)  of  this  section)  by 
which  official  intent  must  be  declared  is 
extended  to  the  date  45  days  after  the 
payment  was  made. 

(ii)  Example.  The  operation  of  this 
paragraph  (i)(l)  is  illustrated  by  the 
following  example. 


U  Ml 
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Exampie.  On  Junel.  1992.  life  destroyed 
city  Fs  data  piocesaing  sysleni.  On  Iwae  & 
1992,  B  purchased  replacement  data 
processing  equipment  with  moneys  on  hand 
in  its  general  operating  fund.  Ob  Iiine  25, 
1992.  B  declared  official  intent  to  reimburse 
the  cost  of  the  equipment  Because  B  could 
not  have  reasonably  foreseen  the  destruction 
of  the  equipment,  for  purposes  of  paragraph 
(cXzjfi)  of  this  section,  the  period  for 
declaring  official  intent  to  reimburse  the 
expencktwe  is  exteaded  to  July  20. 1992.  and 
therefore  Fs  intent  was  declared  during  the 
required  period. 

(2)  Special  exception  for  preliminary 
expenditttres—{\)  General  rule.  The 
official  intent  requirement  of  paragraph 
(c)(2Mi)  of  this  section  does  not  apply  to 
preiimioary  expenditures  (as  defined  in 
paragraph  (i)(2)(ii)  of  this  section)  that 
are  reimbursed  with  proceeds  of  a  bond 
that  finances  all  or  a  portion  of  the 
project  with  respect  to  which  the 
preliminary  expenses  were  iiwurred. 

(ii)  Definition  of  preliminary 
expenditures.  For  purposes  of  this 
paragraph,  subject  to  the  limitation  in 
the  foHowing  sentence,  the  term 
"preliminary  expenditures"  includes 
architectural,  engineering,  surveying, 
soil  testing,  reimbursement  bond 
issuance,  and  similar  costs  that  are 
incurred  prior  to  commencement  of 
construction,  rehabilitation,  or 
acquisition  of  a  project,  but  does  not 
include  land  acquisition,  site 
preparation,  and  similar  costs  incident 
to  commencement  of  construction. 
Preliminary  expenditures  include  only 
amounts  that  do  not  exceed  in  the 
aggregate  20  percent  of  the  issue  price  of 
that  portion  of  the  issue  or  issufes  diat 
finance  the  project  with  respect  to 
which  the  preliminary  expenditures 
were  incurred.  For  purposes  of  tiie 
preceding  sentence,  issue  price  is 
determined  in  the  same  manner  as 
under  §  1.148-rr(c). 

(3)  Special  rule  for  abandonment  prior 
to  completion.  For  a  project  abandoned 
prior  to  completion,  the  reimbursement 
period  requirement  of  paragraph 
(c)(2}(ii)  of  this  section  is  satisfied  with 
respect  to  expenditures  paid  with 
respect  to  the  abandoned  project  only  if 
the  reimbursement  allocation  for  those 
expenditures  is  made  by  the  later  of— 

(i)  The  date  that  is  1  year  after  the 
date  that  the  project  is  abandoned,  or 

(ii)  The  date  2  years  after  the  last 
payment  of  an  expenditure  with  respect 
to  the  abandoned  project  that  is  not  less 
than  the  lesser  of  $25,000  or  5  percent  of 
the  cost  of  the  project. 

(j)  Definition  of  issuer.  For  purposes 
of  this  section,  "issuer"  generally  means 
the  entity  that  actuafly  issues  the 
leimbwsement  bond  (die  "actual 
issuer").  If  die  proceeds  of  a 
•  reimbursement  bond  are  provided  to^ 


conduit  borrower  (as  defined  in  t  l.tSO- 

1(g)),  the  term  issuer  generaDy  means 
the  conduit  borrower  and  does  not 
include  the  actual  issuer. 

(k)  Anti-abu»ende»-{l]  General  rules. 
A  purported  reimbursement  aUocatioo 
of  bond  proceeds  is  not  treated  as  an 
expenditure  of  the  bond  proceeds  if  any 
action  or  inaction  of  the  issuer  writh 
respect  to  the  allocation  is  an  artifice  or 
device  under  { 1.103-130)  or  i  1.14ft- 
9T(g)  to  avoid,  in  whole  or  in  pari 
arbitrage  yield  restrictions  or  arbitrage 
rebate  requirements. 

(2)  Reimbursement  allocations  of 
proceeds  of  refunded  bonds— {1) 
Operating  rule.  Amounts  allocable  to  a 
taxable  issue  of  bonds  are  treated  as 
unspent  proceeds  of  the  taxable  bonds 
(and  thus  are  subject  to  "transfer"  to  a 
refunding  issue  of  tax  exempt  bonds) 

(A)  The  proceeds  of  tiie  taxable  bonds 
are  allocated  by  the  issuer  to  reimburse 
an  expenditure  that  was  paid  by  or  on 
behalf  of  the  issuer  prior  to  die  date  of 
issue  of  die  taxable  bonds, 

(B)  If  the  taxable  bonds  were  an  issue 
(rf  tax  exempt  bonds,  the  purported 
reimbursement  would  not  be  treated  for 
Federal  income  tax  purposes  as  an 
expenditure  of  the  bond  proceeds. 

(C)  The  taxable  issue  is  refunded 
direcdy  or  indirecdy  in  a  series  of 
refundings  by  the  tax  exempt  refunding 
issue,  and 

(D)  The  refunding  issue  is  issued  on  or 
after  March  2,1982. 

(ii)  Example.  The  operation  of  Uiis 
paragraph  (k)(2)  is  illustrated  by  die 
following  example. 

Example.  In  1989.  dty  issoet  its  tax  exempt 
series  1998  bonds  to  refund  its  taxable  series 
1997  bonds  (issued  in  1997).  The  series  1997 
bonds  refunded  the  city's  taxable  series  1995 
"new  money"  bonds.  The  proceeds  of  the 
series  1995  bonds  were  used  to  reimburse 
expenditures  paid  by  the  city  prior  to  the  date 
of  issue  of  the  series  1995  bonds.  The 
principles  of  this  para^aph  (k)(2)  apply  to  the 
original  iesve  the  proceeds  of  which  were 
used  to  rein^Mirse  prior  expenditures  (the 
series  1995  bonds)  to  the  extent  that  the 
proceeds  of  the  series  1995  bonds  would  be 
treated  as  proceeds  of  the  series  1999  bonds 
had  all  the  bonds  in  die  series  of  refundiags 
been  tax  exempt  These  taispent  proceeds 
remain  wspent  either  antil  ■  leimbursement 
■ilocatioo  is  made  that  coapbes  wiA  the 
relevant  requirements  of  tius  section  or  the 
bond  proceeds  are  otherwise  q>ent 

(3)  Limitations  on  uses  of 
reimbursement  amounts.  Except  as 
otherwise  provided  in  this  section,  an 
allocation  of  bond  proceeds  to 
reimborsc  a  previously  paid  expendttore 
is  not  treated  as  afrexpeadttore  of  the 
bood  proceeds  it  but  for  the  aUocatioo, 
the  bond  proceeds  are  used  directly  or 
indirecdy— 


(i)  Widrin  1  yew  of  die  date  of  tlw 
reimbursement  allocation,  to '^efiuMT 
an  issue  of  governmental  obligations 
within  the  meaning  of  section  148, 

(ii)  Within  1  year  of  the  date  of  the 
reimbursement  allocation,  to  create  or 
increase  the  balance  in  a  "sinking  fund" 
(vrithin  the  meaning  of  1 1.103-13(g)) 
with  respect  to  any  obligation  of  the 
issuer,  or  to  replace  funds  that  have 
been,  are  being,  or  will  be  so  used  for 
sinking  fund  purposes, 

(iii)  Within  1  year  of  the  date  of  the 
reimbursement  allocation,  to  create  or 
increase  the  balance  in  a  "reserve  or 
re^acement  fund"  (within  the  laeantng 
of  1 1.103-14(d))  with  respect  to  any 
obligation  of  the  isstier,  or  to  replace 
funds  that  have  been,  are  being,  or  wiH 
be  so  used  for  reserve  or  replacement 
fimd  purposes,  or 

(iv)  To  reimburse  any  person  (other 
than  the  issuer)  for  any  expenditure  or 
payment  that  was  originally  paid  with 
proceeds  of  any  obligation  of  the  issuer 
(odier  than  a  borrowing  by  the  issuer 
from  one  of  its  own  funds  or  the  funds  of 
a  member  of  the  same  controlled  group). 

(4)  Exception  for  bona  fide  debt 
service  funds.  Paragraph  (k)(3)  of  this 
section  does  not  apply  (and  thus  does 
not  prevent  a  reimlrarsement  allocation 
from  being  treated  as  an  expenditure  of 
bond  proceeds)  if  the  issuer  deposits  the 
moneys  from  the  reimbursement 
allocation  in  a  bona  fide  debt  service 
fund  (as  defined  in  S  1.103-13(b)(12))  or 
otherwise  uses  these  moneys  to  pay 
current  debt  service  coming  due  within 
the  next  succeeding  1-year  period  on 
any  obligation  of  the  issuer  (other  than 
the  reimbursement  bonds). 

(5)  Exception  for  certain  previously 
financed  expenditures.  Paragraphs  (kKS) 
(i)  and  (iv)  of  this  section  do  not  apply 
(and  thus  do  not  prevent  a 
reimbursement  allocation  from  being 
treated  as  an  expenditure  of  bond 
proceeds)  it  as  of  the  date  of  issue  of 
the  bond  originally  used  to  pay  the 
expenditure  for  which  a  reimbursement 
allocation  is  made  (the  "original 
financing"),  the  issuer  did  not 
reasonably  expect  to  finance  the 
expenditure  with  the  proceeds  of  the 
original  fmandng. 

(6)  Examples.  The  operation  of  this 
paragraph  (k)  is  illustrated  by  the 
fcdlowing  examples. 

Exampie  I.  (i)  Qty  C  issues  $104X».0(» 
priacipal  amount  of  its  taxable  bonds  on 
April  20, 1992  (the  1982  taxable  boods).  and 
allocates  all  of  the  proceeds  to  reimbiirse 
expenditures  it  paid  on  March  1.  IflU,  tar 
property  that  was  immediately  placed  in 
service  by  C  Hie  expenditwes  de  not 
constitute  pnKmiMijr  expamUturas  as 
defined  in  parapaph  (i)  of  tMs  sectkn.  The 
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reimbursement  allocation  of  the  1992  taxable 
bond  proceeds  is  not  treated  as  an 
expenditure  of  the  1992  taxable  bond 
proceeds  under  this  section  because  the 
allocation  violates  the  reimbursement  period 
requirement  of  paragraph  (c)(2)(ii}  of  this 
section. 

(ii)  On  November  12. 1992.  C  issues 
$10,000,000  principal  amount  of  its  tax 
exempt  refunding  bonds  and  uses  the 
proceeds  to  immediately  redeem  all  of  the 
outstanding  1992  taxable  bonds.  Because  the 
reimbursement  allocation  of  the  1992  taxable 
bond  proceeds  does  not  comply  with  the 
requirements  of  this  section,  under  paragraph 
(k)(2)  of  this  sectioa  the  proceeds  of  the  1992 
taxable  bonds  are  deemed  to  be  unspent. 

Example  2.  County  D  issues  reimbursement 
bonds  with  a  yield  of  7  percent  per  annum 
and  reimburses  a  previously  paid 
expenditure.  D  immediately  uses  the 
proceeds  of  the  reimbursement  bond  to 
create  a  sinking  fund  with  respect  to  an  issue 
of  its  outstanding  tax  exempt  bonds.  The 
outstanding  tax  exempt  bonds  have  a  yield  of 
9  percent  per  annum.  As  a  sinking  fund  of  the 
outstanding  9  percent  bonds,  the 
reimbursement  moneys  are  restricted  to  a 
yield  of  9  percent  per  annum.  If /7  had  issued 
bonds  to  advance  refund  the  outstanding  9 
percent  bonds  and  the  advance  refunding 
bonds  had  a  yield  of  7  percent  per  annum,  the 
refunding  escrow  created  with  the  proceeds 
of  the  advance  refunding  bonds  would  be 
restricted  to  a  yield  of  7  percent  per  annum. 
Thus,  Us  use  of  the  reimbursement  proceeds 
is  the  equivalent  of  a  refunding  for  purposes 
of  section  146  of  the  Code,  and  the  creation  of 
a  sinking  fund  violates  §  1.103-18(k](3)(ii).  In 
additioa  this  transaction  violates  the 
arbitrage  yield  limitations  imposed  by  section 
148(a). 

Example  3.  On  April  20, 1992,  City  £ 
borrows  $30,000  from  a  bank  (tax  exempt) 
and  immediately  purchases  2  police  cars  with 
the  loan  proceeds.  On  September  12, 1992,  E 
issues  general  obligation  bonds  and  proposes 
to  use  $30,000  of  the  bond  proceeds  to 
reimburse  itself  for  the  police  cars.  Because 
the  police  cars  were  financed  with  proceeds 
of  an  obligation  incurred  for  the  purpose  of 
Financing  the  police  cars,  the  allocation  of 
bond  proceeds  to  reimburse  the  expenditure 
for  the  police  cars  is  not  treated  as  an 
expenditure  of  the  bond  proceeds.  Even  if  the 
$30,000  bank  loan  were  not  outstanding  at  the 
time  of  Fs  issuance  of  the  general  obligation 
bonds  on  September  12, 1992,  the  results  of 
this  example  would  be  the  same. 

Example  4.  The  facts  are  the  same  as  in 
Example  3  except  that  instead  of  borrowing 
$30,000  from  the  bank,  E  flnances  the 
purchase  of  the  police  cars  by  using  S30.000 
of  proceeds  of  its  tax  exempt  general 
obligation  bonds  issued  on  February  5, 1992. 
On  February  5, 1992,  E  reasonably  expects  to 
use  the  proceeds  of  the  general  obligation 
bonds  to  finance  the  renovation  of  city  hall 
and  not  to  flnance  police  cars.  The  $30,000 
expenditure  is  eligible  for  a  reimbursement 
allocation  if  it  meets  the  other  relevant 
requirements  of  this  section. 

(1)  Effective  date—{\)  In  general.  The 
provisions  of  this  section  apply  to  all 
allocations  of  proceeds  of 


reimbursement  bonds  issued  after 
March  2, 1992. 

(2)  Transitional  rule  for  certain 
expenditures.  The  requirement  of 
paragraph  (c](2)(i)  of  this  section 
(concerning  official  intent)  with  respect 
to  an  expenditure  paid  by  the  issuer 
does  not  apply  if — 

(i)  The  expenditure  was  paid  by  the 
issuer  after  September  8, 1969,  and 
before  March  2, 1992, 

(ii)  There  is  objective  evidence  that,  at 
the  time  the  expenditure  was  paid,  the 
issuer  expected  to  reimburse  the 
expenditure  with  proceeds  of  a 
borrowing  (taxable  or  tax  exempt),  and 

(iii)  That  expectation  was  reasonable 
as  defined  in  paragraph  (g)  of  this 
section. 

Par.  3.  The  following  new  section 
1.150-1  is  added  to  read  as  follows: 

§  1.150-1    Deftnitions  and  special  rules 
relating  to  tax  exempt  bond  requirements 
in  general. 

(a)  through  (e)  [Reserved] 
(f)  Controlled  group.  A  controlled 
groiip  of  entities  is  a  group  of  entities 
controlled  directly  or  indirectly  by  the 
same  entity  or  group  of  entities  within 
the  meaning  of  paragraphs  (f)(1)  or  (f)(2) 
of  this  section. 

(1)  Direct  control.  The  determination 
of  direct  control  is  made  on  the  basis  of 
all  the  relevant  facts  and  circiunstances. 
However,  generally  one  entity  or  group 
of  entities  (the  "controlling  entity") 
controls  another  entity  or  group  of 
entities  (the  "controlled  entity")  for 
purposes  of  this  paragraph  if  the 
controlling  entity  possesses 
simultaneously  at  least  two  of  the 
following  rights  or  powers  and  the  rights 
or  powers  are  discretionary  and  non- 
ministerial — 

(i)  The  right  or  power  to  remove  or 
cause  to  be  removed  without  cause  a 
controlling  portion  of  the  governing 
body  of  the  controlled  entity, 

(ii)  The  right  or  power  to  select, 
approve  of,  or  disapprove  of  a 
controlling  portion  of  the  governing 
body  of  the  controlled  entity, 

(iii)  The  right  or  power  to  determine 
the  budget  of  the  controlled  entity  or  to 
require  the  use  of  funds  or  assets  of  the 
controlled  entity  for  any  purpose  of  the 
controlling  entity,  or 

(iv)  The  right  or  power  to  approve, 
disapprove,  or  prevent  the  issuance  of 
debt  obligations  by  the  controlled  entity. 

(2)  Indirect  control.  If  a  controlling 
entity  controls  a  controlled  entity  under 
the  test  in  paragraph  (f)(1)  of  this 
section,  then  the  controlling  entity  also 
controls  all  entities  controlled,  directly 
or  indirectly,  by  the  controlled  entity  or 
entities. 


(3)  Example.  The  operation  of  this 
paragraph  (f)  is  illustrated  by  the 
following  example. 

Example.  State  law  prohibits  authority  A 
from  issuing  bonds  unless  city  C  approves  the 
issue.  C,  however,  is  required  by  state  law  to 
approve  A's  bond  issues  if  the  bonds  meet 
certain  objective  criteria.  C  does  not  control, 
directly  or  indirectly,  the  establishment  of  the 
bond  approval  criteria.  C  possesses  a  purely 
ministerial  or  non-discretionary  right  or 
power  with  respect  to  A. 

(g)  Conduit  borrower.  The  term 
"conduit  borrower"  means  the  obligor 
on  a  purpose  investment  (as  defmed  in 
S  l,148-8T(e)(10)).  For  example,  if  an 
issuer  invests  proceeds  in  a  purpose 
investment  in  the  form  of  a  loan,  lease, 
installment  sale  obligation  or  similar 
obligation,  to  another  entity  (the  obligor 
.  on  the  purpose  investment)  and  the 
obligor  uses  the  proceeds  to  carry  out 
the  governmental  purpose  of  the  issue, 
the  obligor  is  a  conduit  borrower. 

(h)  Capital  expenditure.  The  term 
"capital  expenditure"  means  any  cost  of 
a  type  that  is  properly  chargeable  to 
capital  account  (or  would  be  so 
chargeable  with  a  proper  election)  under 
general  Federal  income  tax  principles. 
Whether  an  expenditure  is  a  capital 
expenditure  is  determined  at  the  time 
the  expenditure  is  paid  with  respect  to 
the  property.  Future  changes  in  law  do 
not  affect  whether  an  expenditure  is  a 
capital  expenditure.  For  example,  costs 
incurred  to  acquire,  construct,  or 
improve  land,  buildings,  and  equipment 
generally  are  capital  expenditures. 
Capital  expenditures  do  not  include 
expenditures  for  items  of  current 
operating  expense  that  are  not  properly 
chargeable  to  capital  account  (so  called 
"working  capital  items"). 

(1)  Effective  date—(l)  [Reserved] 

(2)  Effective  dates  for  definitions  of 
control,  conduit  borrower,  and  capital 
expenditure.  The  deflnitions  contained 
in  S  1.150-1  (f).  (g).  and  (h)  apply  to 
bonds  issued  after  March  2, 1992. 

PART  602-OMB  CONTROL  NUMBER 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority- citation  for  part 
602  continues  to  read: 

Authority:  26  U.S.C.  7805. 

§602.101    (Amended] 

Par.  5.  Section  602.101(c)  is  amended 
by  adding  the  following  entry  in  the 
table: 
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Michael ).  Murphy, 

Acting  Commissioner  of  Internal  Revenue 

Approved:  December  24. 1991. 
Kenneth  W.  Gideon, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  92-2023  Filed  1-27-92;  8:45  amj 
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summary:  This  document  contains  final 
regulations  that  provide  guidance 
relating  to  the  civil  cause  of  action 
under  section  7433  of  the  Internal 
Revenue  Code  of  1986  {the  "Code")  for 
certain  unauthorized  collection  actions. 
The  cause  of  action  for  unauthorized 
collection  actions  was  created  by 
section  6241  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1968.  The 
regulations  define  certain  key  terms  in 
the  underlying  statute  and  create  an 
administrative  remedy  that  must  be 
exhausted  prior  to  the  filing  of  a  cause 
of  action.  TTie  regulations  are  needed  to 
provide  taxpayers  with  giudance  and  to 
create  an  administrative  remedy  in 
connection  with  this  cause  of  action. 
EFFECTIVE  DATE:  These  regulations  are 
effective  with  respect  to  actions  filed 
after  January  30. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Kevin  B.  Connelly.  202-535-9682  (not  a 
toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  final 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR  part 
301)  pursuant  to  section  7433  of  the 
Internal  Revenue  Code.  The  regulations 
reflect  the  addition  of  section  7433  to  the 
Internal  Revenue  Code  by  section  6241 
of  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (Pub.  L  No.  100- 
647). 

Explanation  of  Provisions 

The  Internal  Revenue  Service 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
May  25. 1991  (26  FR  28842).  providing 
rules  under  section  7433  of  the  Code. 
The  final  regulations  adopt  the  rules 


contained  in  the  notice  of  proposed 
rulemaking  without  change. 

Section  6241  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(PuB^  No.  100-647. 102  Stat.  3342) 
added  section  7433  to  the  Code.  Section 
7433  gives  taxpayers  the  right  to  bring 
an  action  for  damages  in  federal  district 
court  if.  in  connection  with  the 
collection  of  a  federal  tax,  any  officer  or 
employee  of  the  Internal  Revenue 
Service  recklessly  or  intentionally 
disregards  any  provision  of  the  Internal 
Revenue  Code  or  any  regulation 
promulgated  under  the  Internal  Revenue 
Code.  The  taxpayer  has  a  duty  to 
mitigate  damages,  and  the  total  amount 
of  damages  recoverable  under  section 
7433  is  the  lesser  of  $100,000.  or  the  sum 
of  (i)  the  actual,  direct  economic 
damages  sustained  as  a  proximate  result 
in  the  internal  revenue  officer's  or 
employee's  wrongful  conduct,  and  (ii) 
costs  of  the  action.  No  action  may  be 
filed  in  federal  district  court  until  the 
taxpayer  exhausts  administrative 
remedies  available  within  the  Internal 
Hevenue  Service. 

The  regulations  define  actual,  direct 
economic  damages  as  actual  pecuniary 
damages  sustained  by  a  taxpayer  as  a 
proximate  result  of  reckless  or 
intentional  actions  of  an  internal 
revenue  officer  or  employee.  Injuries 
such  as  inconvenience,  emotional 
distress  and  loss  of  reputation  are 
compensable  only  to  the  extent  that  they 
result  in  actual  pecimiary  damages. 
Litigation  and  administrative  costs  are 
not  recoverable  under  the  regulations  as 
actual,  direct  economic  damages. 

The  Internal  Revenue  Service 
received  only  one  comment  concerning 
the  proposed  regulations.  That  comment 
proposed  to  include  administrative  costs 
in  the  definition  of  actual,  direct 
economic  damages.  This  issue  was 
considered  at  length  during  the  drafting 
of  the  proposed  regulations,  and  for  the 
reasons  discussed  below  the  final 
regulations  adopt  without  change  the 
definition  of  actual,  direct  economic 
damages  contained  in  the  proposed 
regulations. 

According  to  the  common  law 
"American  Rule",  damages  do  not 
include  any  costs  incurred  by  parties  in 
seeking  relief.  Generally,  each  party 
must  pay  its  own  costs.  If  the  right  to 
receive  costs  from  an  opposing  party 
exists  at  all.  the  right  exists  only  by 
virtue  of  a  contract  or  specific  statutory 
authority. 

While  section  7433  does  provide  for 
the  recovery  of  certain  costs,  recovery  is 
limited  specifically  to  costs  of  the  civil 
action  in  federal  district  court.  The  final 
regulations  thus  define  costs  of  the 
action  recoverable  under  section 


7433(b)(2)  as:  (1)  Fees  of  the  clerk  and 
marshal:  (2)  fees  of  the  court  reporter  for 
all  or  any  part  of  the  stenographic 
transcript  necessarily  obtained  for  use 
in  the  case;  (3)  fees  and  disbursements 
for  printing  and  witnesses;  (4)  fees  for 
exemplification  and  copies  of  papers 
necessarily  obtained  for  use  in  the  case; 
(5)  docket  fees;  and  (6)  compensation  of 
court  appointed  experts  and 
interpreters.  Costs  of  the  action  do  not 
include  any  costs  other  than  those  costs 
specifically  enumerated  in  the 
regulations.  Therefore,  administrative 
costs  are  not  recoverable  as  economic 
damages  or  as  costs  of  the  action. 

In  addition,  costs  of  the  action  do  not 
include  attorneys  fees.  Under  the 
common  law  "American  Rule",  the  term 
"costs  of  the  action"  in  a  statute  is  not 
ordinarily  interpreted  to  include 
attorney's  fees.  In  other  contexts,  where 
Congress  intended  to  provide  for  the 
recovery  of  attorney's  fees,  Congress 
specifically  provided  that  attorney's  fees 
are  recoverable  in  addition  to  or 
together  with  costs  of  the  action.  See 
section  6110(i)(2](B)  of  the  Code. 

Reasonable  litigation  costs,  including 
attorney's  fees  (generally  limited  to  $75 
per  hour),  not  rejoverable  under  section 
7433  may  be  recoverable  under  section 
7430.  If  following  the  Internal  Revenue 
Service's  denial  of  an  administrative 
claim  on  the  grounds  that  the  Internal 
Revenue  Service  did  not  violate  section 
7433(a),  a  taxpayer  brings  a  civil  action 
for  damages  in  a  district  court  of  the 
United  States,  and  establishes 
entitlement  to  damages  under  this 
section,  substantially  prevails  with 
respect  to  the  amount  of  damages  in 
controversy  and  meets  the  requirements 
of  section  7430(c)(4)(A)(iii)  (relating  to 
notice  and  net  worth  requirements),  the 
taxpayer  will  be  considered  a 
"prevailing  party"  for  purposes  of 
section  7430.  Such  taxpayer,  therefore, 
will  generally  be  entitled  to  attorney's 
fees  and  other  reasonable  litigation 
costs  not  recoverable  under  section 
7433. 

Administrative  costs,  including 
attorney's  fees  incurred  pursuing  an 
administrative  claim  for  damages  under 
section  7433.  are  not  recoverable  under 
section  7430.  Section  7430(c)(2)  provides 
that  recoverable  administrative  costs 
include  only  those  costs  incurred  on  or 
after  the  earlier  of  (1)  the  date  of  the 
receipt  by  the  taxpayer  of  the  notice  of  a 
decision  by  the  Internal  Revenue 
Service  O^ice  of  Appeals,  and  (2)  the 
date  of  the  notice  of  deficiency.  "The 
legislative  history  to  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
indicates  that  this  limitation  is  intended 
to  prevent  recovery  of  administrative 
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costs  incurred  in  a  collection  action. 
HJl.  Conf.  Rep.  No.  1104. 100th  Cong..  2d 
Sess.  226  (1988). 

The  regulations  provide  that  an  action 
may  not  be  maintained  in  federal 
district  court  under  section  7433  unless 
the  taxpayer  first  files  an  administrative 
claim  for  damages  with  the  Internal 
Revenue  Service.  The  claim  must  be 
made  in  writing  to  the  district  director 
(marked  for  the  attention  of  Chief. 
Special  Procedures  Function)  of  the 
district  in  which  the  taxpayer  currently 
resides.  The  claim  must  include:  (1)  The 
name,  current  address,  current  home 
and  work  telephone  numbers  and  any 
convenient  times  to  be  contacted,  and 
taxpayer  identification  number  of  the 
taxpayer  making  the  claim:  (2)  the 
grounds,  in  detail,  for  the  claim;  (3)  a 
description  of  the  damages  incurred  by 
the  taxpayer  (4)  the  dollar  amount  of 
the  claim,  including  an  estimate  of 
damages  that  have  not  yet  bepn 
incurred,  but  that  are  reasonably 
foreseeable;  and  (5)  the  signature  of  the 
taxpayer  or  duly  authorized 
representative.  A  taxpayer  is  precluded 
from  maintaining  a  civil  action  for  an 
amount  greater  than  the  amount 
(already  incurred  and  estimated) 
specified  in  the  administrative  claim. 
except  where  the  increased  amount  ia 
based  upon  newly  discovered  evidence 
not  reasonably  discoverable  ut  the  time 
the  administrative  claim  was  filed,  or 
upon  allegation  and  p;  oof  of  intervening 
facts  relating  to  the  amount  of  the  claim. 

The  regulations  provide  that,  after  an 
administrative  claim  has  been  filed,  an 
action  may  not  be  filed  in  federal 
district  court  imtil  the  earlier  of  (1)  the 
time  a  decision  is  rendered  on  the  claim 
or  (2)  six  months  from  the  date  the 
administrative  claim  is  filed.  A 
taxpayer,  however,  must  file  an  action 
in  federal  district  court  within  two  years 
after  a  cause  of  action  accrues.  Thus,  if 
an  administrative  claim  is  filed  in  the 
last  six  months  before  the  two-year 
limitation  period  expires,  the  taxpayer 
may  fJe  an  action  in  federal  district 
court  any  time  after  the  administrative 
claim  is  filed  and  before  the  expiration 
of  the  two-year  limitation  period.  A 
cause  of  action  accrues  under  this 
section  when  the  taxpayer  has  had  a 
reasonable  opportunity  to  discover  all 
essential  elements  of  a  possible  cause  of 
action. 

For  purposes  of  the  recovery  of 
litigation  costs  under  section  7430,  if  the 
Internal  Revenue  Service  does  not 
respond  on  the  merits  to  an 
administrative  claim  for  damages  within 
six  months  after  the  claim  is  filed,  the 
Internal  Revenue  Service's  failure  to 
respond  will  be  considered  a  denial  of 


the  claim  on  the  grounds  that  Internal 
Revenue  Service  did  not  violate  section 
7433(a). 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the  notice 
of  proposed  rulemaking  for  the 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comments 
on  their  impact  on  small  business. 

Drafting  Infonnation 

The  principal  author  of  these 
regulations  is  Kevin  B.  Connelly,  Office 
of  Assistant  Chief  Counsel  (General 
Litigation).  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Ser\'ice  and  the 
Treasury  Department  participated  in 
their  development 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure.  Alimony,  Bankruptcy,  Child 
support.  Continental  shelf.  Courts, 
Crime.  Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement  Oil 
pollution.  Penalties.  Pensions.  Reporting 
and  recordkeeping  requirements. 
Statistics.  Taxes. 

Adoption  of  Addition  to  the  Regulations 

Accordingly,  title  26.  part  301  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 

PART  301— {AMENDED] 

Paragraph  1.  The  authority  citation  for 
part  301  continues  to  read  in  part: 

Authority:  28  US.C.  7805  •  *  * 

Par.  2.  Section  301.7433-1  is  added 
under  "Proceedings  by  Taxpayers  and 
Third  Parties"  to  read  as  follows: 

S301.743»-1    Ctvtt  cause  Of  action  for 
certain  unautttorized  collection  actiofis. 

(a)  In  general.  If,  in  connection  with 
the  collection  of  a  federal  tax  with 
respect  to  a  taxpayer,  an  officer  or  an 
employee  of  the  Internal  Revenue 
Service  recklessly  or  intentionally 
disregards  any  provision  of  the  Internal 
Revenue  Code  or  any  regulation 
promulgated  under  the  Internal  Revenue 


Code,  such  taxpayer  may  bring  a  civil 
action  for  damages  against  the  United 
States  in  federal  district  court.  The 
taxpayer  has  a  duty  to  mitigate 
damages.  The  total  amount  of  damages 
recoverable  is  the  lesser  of  $100,000,  or 
the  sum  of: 

(1)  Hie  actual,  direct  economic 
damages  sustained  as  a  proximate  result 
of  the  reckless  or  international  actions 
of  the  officer  or  employee;  and 

(2)  Costs  of  the  action.  An  action  for 
damages  filed  in  federal  district  court 
may  not  be  maintained  unless  the 
taxpayer  has  filed  an  administrative 
claim  pursuant  to  paragraph  (e)  of  this 
section,  and  has  waited  for  the  period 
required  under  paragraph  (d)  of  this 
section. 

(b)  Actual,  direct  economic 
damages — (1)  Definition.  Actual,  direct 
economic  damages  are  actual  pecuniary 
damages  sustained  by  the  taxpayer  as 
the  proximate  result  of  the  reckless  or 
intentional  actions  of  an  officer  pr  an 
employee  of  the  Internal  Revenue 
Service.  Injuries  such  as  inconvenience, 
emotional  distress  and  loss  of  reputation 
are  compensable  only  to  the  extent  that 
they  result  in  actual  pecuniary  damages. 

(2)  Litigation  costs  and  administrative 
costs  not  recoverable.  Litigation  costs 
and  administrative  costs  are  not 
recoverable  as  actual,  direct  economic 
damages.  Litigation  costs  may  be 
recoverable  under  section  7430  (see 
paragraph  (h)  of  this  section)  or,  solely 
to  the  extent  described  in  paragraph  (c), 
of  this  section,  as  costs  of  the  action. 

(i)  Litigation  coats.  For  ptirposes  of 
this  paragraph,  litigation  costs  are  any 
costs  incurred  pursuing  litigation  for 
relief  from  the  action  taken  by  the 
officer  or  employee  of  the  Internal 
Revenue  Service,  including  costs 
incurred  pursuing  a  civil  action  in 
federal  district  court  under  paragraph 
(a)  of  this  section.  The  term  litigation 
costs  includes  the  following: 

(A)  Court  costs; 

(B)  Expenses  of  expert  witnesses  in 
connection  with  a  court  proceeding; 

(C)  Cost  of  any  study,  analysis, 
engineering  report  test  or  project 
prepared  for  a  court  proceeding:  and 

(D)  Fees  paid  or  incurred  for  the 
services  of  attorneys,  or  other 
individuals  authorized  to  practice  before 
the  court,  in  connection  with  a  court 
proceeding. 

(ii)  Administrative  costs.  For  purposes 
of  this  section,  administrative  costs  are 
any  costs  incurred  persuing 
administrative  relief  from  the  action 
taken  by  an  officer  or  employee  of  the 
Internal  Revenue  Service,  including 
costs  incurred  pursuing  an 
administrative  claim  for  damages  under 
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paragraph  (e)  of  this  section.  The  term 
administrative  costs  includes: 

(A)  Any  administrative  fees  or  similar 
charges  imposed  by  the  Internal 
Revenue  Service;  and 

(B]  Expenses,  costs,  and  fees 
described  in  paragraph  (b)(2)(i)  of  this 
section  incurred  pursuing  administrative 
relief. 

(c)  Costs  of  the  action.  Costs  of  the 
action  recoverable  as  damages  under 
this  section  are  limited  to  the  following 
costs: 

(1)  Fees  of  the  clerk  and  marshal;    . 

(2)  Fees  of  the  court  reporter  for  all  or 
any  part  of  the  stenographic  transcript 
necessarily  obtained  for  use  in  the  case; 

(3)  Fees  and  disbursements  for 
printing  and  witnesses; 

(4)  Fees  for  exemplification  and 
copies  of  paper  necessarily  obtained  for 
use  in  the  case; 

(5)  Docket  fees;  and 

(6)  Compensation  of  court  appointed 
experts  and  interpreters. 

(d)  No  civil  action  in  federal  district 
court  prior  to  filing  an  administrative 
c/o//7J-— {!)  Except  as  provided  in' 
paragraph  (d)(2)  of  this  section,  no 
action  under  paragraph  (a)  of  this 
section  shall  be  maintained  in  any 
federal  district  court  before  the  earlier 
of  the  following  dates: 

(i)  The  date  the  decision  is  rendered 
on  a  claim  filed  in  accordance  with 
paragraph  (e)  of  this  section;  or 

(ii)  The  date  six  months  after  the  date 
an  administrative  claim  is  Hied  in 
accordance  with  paragraph  (e)  of  this 

section.  ,..,.,. 

(2)  If  an  administrative  claim  is  filed 
in  accordance  with  paragraph  (e)  of  this 
section  during  the  last  six  months  of  the 
period  of  limitations  described  in 
paragraph  (g)  of  this  section,  the 
taxpayer  may  file  an  action  in  federal 
district  court  any  time  after  the 
administrative  claim  is  filed  and  before 
the  expiration  of  the  period  of 
limitations. 

(e)  Procedures  for  an  administrative 
claim— {1)  Manner.  An  administrative 
claim  for  the  lesser  of  $100,000  or  actual, 
direct  economic  damages  as  defined  in 
paragraph  (b)  of  this  section  shall  be 
sent  in  writing  to  the  district  director 
(marked  for  the  attention  of  the  Chief. 
Special  Procedures  Function )  of  the  • 
district  in  which  the  taxpayer  currently 
resides. 

(2)  Form.  The  administrative  claim 
shall  include: 

(i)  The  name,  current  address,  current 
home  and  wo  A  telephone  numbers  and 
any  convenient  times  to  be  contacted, 
and  taxpayer  identification  number  of 
the  taxpayer  making  the  claim; 

(ii)  The  grounds,  in  reasonable  detail, 
for  the  claim  (include  copies  of  any 


available  substantiating  documentation 
or  correspondence  with  the  Internal 
Revenue  Service); 

(iii)  A  description  of  the  injuries 
incurred  by  the  taxpayer  filing  the  claim 
(include  copies  of  any  available 
substantiating  documentation  or 
evidence); 

(iv)  The  dollar  amount  of  the  claim, 
including  any  damages  that  have  not  yet 
been  incurred  but  which  are  reasonably 
foreseeable  (include  copies  of  any 
available  substantiating  documentation 
or  evidence);  and 

(v)  The  signature  of  the  taxpayer  or 
duly  authorized  representative. 
For  purposes  of  this  paragraph,  a  duly 
authorized  representative  is  any 
attorney,  certified  public  accountant, 
enrolled  actuary,  or  any  other  person 
permitted  to  represent  the  taxpayer 
before  the  Internal  Revenue  Service  who 
is  not  disbarred  or  suspended  from 
practice  before  the  Internal  Revenue 
Service  and  who  has  a  written  power  of 
attorney  executed  by  the  taxpaper. 

(f)  No  action  in  federal  district  court 
for  any  sum  in  excess  of  the  dollar 
amount  sought  in  the  administrative 
claim.  No  action  for  actual,  direct 
economic  damages  imder  paragraph  (a) 
of  this  section  shall  be  instituted  in 
federal  district  court  for  any  sum  in 
excess  of  the  amount  (already  incurred 
and  estimated)  of  the  administrative 
claim  filed  under  paragraph  (e)  of  this 
section,  except  where  the  increased 
amount  is  based  upon  newly  discovered 
evidence  not  reasonably  discoverable  at 
the  time  the  administrative  claim  was 
hied,  or  upon  allegation  and  proof  of 
intervening  facts  relating  to  the  amount 
of  the  claim. 

(g)  Period  of  limitations—  (1)  Time  for 
filing.  A  civil  action  under  paragraph  (a) 
of  this  section  must  be  brought  in 
federal  district  court  within  2  years  after 
the  date  the  cause  of  action  accrues. 

(2)  Right  of  action  accrues.  A  cause  of 
action  under  paragraph  (a)  of  this 
section  accrues  when  the  taxpayer  has 
had  a  reasonable  opportunity  to 
discover  all  essential  elements  of  a 
possible  cause  of  action. 

(h)  Recovery  of  costs  under  section 
7430.  Reasonable  litigation  costs, 
including  attorney's  fees,  not 
recoverable  under  this  section  may  be 
recoverable  under  section  7430.  If 
following  the  Internal  Revenue  Service's 
denial  of  an  administrative  claim  on  the 
grounds  that  the  Internal  Revenue 
Service  did  not  violate  section  7433(a),  a 
taxpayer  brings  a  civil  action  for 
damages  in  a  district  court  of  the  United 
States,  and  establishes  entitlement  to 
damages  under  this  section, 
substantially  prevails  with  respect  to  the 
amount  of  damages  in  controversy  and 


meets  the  requirements  of  section 
7430(c)(4)(A)(iii)  (relating  to  notice  and 
net  worth  requirements),  the  taxpayer 
will  be  considered  a  "prevailing  party" 
for  purposes  of  section  7430.  Such 
taxpayer,  therefore,  will  generally  be 
entitled  to  attorney's  fees  and  other 
reasonable  litigation  costs  not 
recoverable  under  this  section.  For 
purposes  of  this  paragraph,  if  the 
Internal  Revenue  Service  does  not 
respond  on  the  merits  to  an 
administrative  claim  for  damages  within 
six  months  after  the  claim  is  filed,  the 
Internal  Revenue  Service's  failure  to 
respond  shall  be  considered  a  denial  of 
the  claim  on  the  grounds  that  the 
Internal  Revenue  Service  did  not  violate 
section  7432(a).  Administrative  costs, 
including  attorney's  fees  incurred 
pursuing  an  administrative  claim  under 
paragraph  (e)  of  this  section,  are  not 
recoverable  under  section  7430. 

(i)  Effective  date.  This  section  applies 
with  respect  to  civil  actions  under 
section  7433  filed  after  January  30, 1992. 
Frad  T.  Goldbeis.  Ic 
Commissioner  of  Internal  Revenue. 

Approved:  December  31, 1991. 
Kenneth  W.  Gkleoo. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  92-2024  Filed  1-29-92: 8:45  am] 
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26  CFR  Part  301 
[Ti).  093] 
RIN  154S-AM63 

CIvH  Cause  of  Action  for  Failure  to 
FMease  a  Uen  Under  I.R.C.  Section 
6325 

AOCNCV:  Internal  Revenue  Service. 

Treasury. 

ACnON:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  provide  guidance 
relating  to  the  civil  cause  of  action 
under  section  7432  of  the  Internal 
Revenue  Code  of  1986  (the  "Code")  for 
the  knowing  or  negligent  failure  to 
release  a  lien  under  section  6325  of  the 
Code.  The  cause  of  action  for  the  failure 
to  release  a  lien  was  created  by  section 
6240  of  the  Technical  and  Miscellaneous 
Revenue  Act  of  198&  The  regulations 
define  certain  key  terms  in  the 
underlying  statute,  provide  procedures 
for  a  taxpayer  to  notify  the  Internal 
Revenue  Service  of  the  failure  to  release 
a  lien  and  create  an  administrative 
remedy  that  must  be  exhausted  prior  to 
the  filing  of  a  cause  of  action.  The 
regulations  are  needed  to  provide 
taxpayers  with  guidance  and  to  create 
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an  administrative  remedy  in  connection 

with  this  cause  of  action. 

EFFECnvc  DATC  These  regulations  are 

effective  for  actions  filed  after  )anuary 

30, 1992. 

ron  FURTHCR  INFOfUIATION  CONTACT: 

Kevin  B.  Connelly,  (202)  535-9682  (not  a 

toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background  | 

This  document  contains  final 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR  part 
301)  pursuant  to  section  7432  of  the 
Internal  Revenue  Code.  The  regulations 
reflect  the  amendment  of  section  7432 
by  section  6240  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1968 
(Pub.  L  No.  100-647). 

Explanation  of  Provisioas 

The  Internal  Revenue  Service 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
June  25, 1991  (56  FR  28839).  providing 
rules  under  section  7432  of  die  Code. 
The  final  regulations  adopt  the  rules 
contained  in  the  notice  of  proposed 
rulemaking  without  change. 

Section  6240  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L  No.  100-647, 102  Stat.  3342) 
redesignated  section  7432  of  the  Code  as 
section  7433  and  added  a  new  section 
7432.  New  section  7432  gives  taxpayers 
the  right  to  bring  an  action  for  damages 
in  federal  district  court  if  any  officer  or 
employee  of  the  Internal  Revenue 
Service  knowingly,  or  by  reason  of 
negligence,  fails  to  release,  in 
accordance  with  section  6325  of  the 
Code,  a  federal  tax  lien  on  property  of 
the  taxpayer.  The  taxpayer  has  a  duty  to 
mitigate  damages,  and  the  total  amount 
of  damages  recoverable  under  section 
7432  is  the  sum  of  (i)  the  actual,  direct 
economic  damages  sustained  by  the 
taxpayer  which,  but  for  the  actions  of 
the  officer  or  the  employee  of  the 
Internal  Revenue  Service,  would  not 
have  been  sustained,  and  (ii)  costs  of  the 
action.  No  action  for  damages  may  be 
filed  in  federal  district  court  until  the 
taxpayer  exhausts  administrative 
remedies  available  within  the  Internal 
Revenue  Service. 

Section  6325  requires  the  Secretary  to 
release  a  lien  not  later  than  30  days 
after  the  day  on  which:  (1)  The 
Secretary  finds  that  the  underlying 
liability  has  been  fully  satisfied  or  has 
become  legally  unenforceable:  or  (2)  the 
Secretary  accepts  a  bond  that  is 
conditioned  upon  full  payment  of  the 
underlying  liability. 

The  regulations  provide  that  for 
purposes  of  section  7432.  a  finding  that 


the  underlying  liability  has  been  fidly 
satisfied  or  has  become  legally 
unenforceable  is  treated  as  made  on  the 
earlier  of  (1)  the  date  the  district  director 
finds  full  satisfaction  or  legal 
unenforceability  or  (2)  the  date  the 
district  director  receives  a  request  for  a 
certificate  of  release  under  S  401.6325- 
1(f)  of  the  Income  Tax  Regulations, 
together  with  any  information  which  is 
reasonably  necessary  for  the  district 
director  to  conclude  that  the  lien  has 
been  fidly  satisfied  or  is  legally 
unenforceable. 

The  regulations  define  actual,  direct 
economic  damages  as  actual  pecuniary 
damages  sustained  by  the  taxpayer  that 
would  not  have  been  sustained  but  for 
an  officer's  or  an  employee's  failure  to 
release,  in  accordance  with  section  6325, 
a  lien  on  property  of  the  taxpayer. 
Injuries  such  as  inconvenience, 
emotional  distress  and  loss  of  reputation 
are  compensable  only  to  the  extent  that 
they  result  in  actual,  pecimiary 
damages.  Litigation  and  administrative 
costs  inciured  in  seeking  relief,  through 
litigation  or  administrative  processes, 
from  the  failure  to  release  a  lien  are  not 
recoverable  under  the  regulations  as 
actual  direct  economic  damages. 

The  Internal  Revenue  Service 
received  only  one  comment  concerning 
the  proposed  regulations.  That  comment 
proposed  to  include  administrative  costs 
in  the  definition  of  actual  direct 
economic  damages.  This  issue  was 
considered  at  length  during  the  drafting 
of  the  proposed  regulations,  and  for  the 
reasons  discussed  below  the  final 
regulations  adopt  without  change  the 
definition  of  actual  direct  economic     - 
damages  contained  in  the  proposed 
regulations. 

According  to  the  common  law 
"American  Rule",  damages  do  not 
include  any  costs  incurred  by  the  parties 
in  seeking  relief.  Generally,  each  party 
must  pay  its  own  costs.  If  the  right  to 
receive  costs  from  an  opposing  party 
exists  at  all,  the  right  exists  only  by 
virtue  of  a  contract  or  specific  statutcny 
authority. 

While  section  7432  does  provide  for 
the  recovery  of  certain  costs,  the 
recovery  is  specifically  limited  to  costs 
of  the  civil  action  in  federal  district 
court.  The  final  regulations  define  costs 
of  the  action  recoverable  as  damages 
under  section  7432(b)(2)  as:  (1)  Fees  of 
the  clerk  and  marshail;  (2)  fees  of  the 
court  reporter  for  all  or  any  part  of  the 
stenographic  transcript  necessarily 
obtained  for  use  in  the  case;  (3)  fees  and 
disbursements  for  printing  and 
witnesses;  (4)  fees  for  exemplification 
and  copies  of  papers  necessarily 
obtained  for  use  in  the  case;  (5)  docket 
fees;  and  (6)  compensation  of  court- 


appointed  experts  and  interpreters. 
Costs  of  the  action  do  not  include  any 
costs  other  than  those  costs  specifically 
enumerated  in  the  regulations. 
Therefore,  administrative  costs  are  not 
recoverable  as  economic  damages  or  as 
costs  of  the  action. 

fai  addition,  costs  of  the  action  do  not 
include  attorneys  fees.  Under  the 
common  law  "American  Rule",  the  term 
costs  of  the  action  m  a  statute  is  not 
ordinarily  interpreted  to  include 
attorney's  fees.  In  other  contexts,  where 
Congress  intended  to  provide  for  the 
recovery  of  attorney's  fees.  Congress 
specifically  provided  that  attorney's  fees 
are  recoverable  in  addition  to  or 
together  with  costs  of  the  action.  See 
section  6110(i)(2)(B)  of  the  Code. 

Reasonable  litigation  costs,  including 
attorneys  fees  (generally  limited  to  $75 
per  hour),  not  recoverable  under  section 
7432  may  be  recoverable  under  section 
7430.  If  following  the  Internal  Revenue 
Service's  denial  of  an  administrative 
claim  on  the  grounds  that  the  Internal 
Revenue  Service  did  not  violate  section 
7432(a).  a  taxpayer  brings  a  civil  action 
for  damages  in  a  district  court  of  the  ' 
United  States,  and  establishes 
entitlement  to  damages  under  this 
section,  substantially  prevails  with 
respect  to  the  amoimt  of  damages  in 
controversy,  and  meets  the  requirements 
of  section  7430(c)(4)(A)(iii)  (relating  to 
notice  and  net  wordi  requirements),  the 
taxpayer  will  be  considered  a 
"prevailing  party"  for  purposes  of 
section  7430.  Such  taxpayer,  therefore, 
will  generally  be  entiUed  to  attorneys 
fees  and  other  reasonable  litigation 
costs  not  recoverable  under  section 
7432. 

Administrative  costs,  including 
attorney's  fees  incurred  pursuing  an 
administrative  claim  for  damages  under 
section  7432,^re  not  recoverable  under 
section  7430.  Section  7430(c)(2)  provides 
that  recoverable  administrative  costs 
include  only  those  costs  incurred  on  or 
after  the  earlier  of  (1)  the  date  of  the 
receipt  by  the  taxpayer  of  the  notice  of  a 
decision  by  the  Internal  Revenue 
Service  Office  of  Appeals,  and  (2)  the 
date  of  the  notice  of  deficiency.  "The 
legislative  history  to  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
indicates  that  this  limitation  is  intended 
to  prevent  recovery  of  administrative 
costs  incurred  in  a  collection  action. 
H.R.  Conf.  Rep.  No.  1104, 100th  Cong.,  2d 
Sess.  226  (1988).  An  action  under  section 
7432  is  a  collection  action  for  these 
purposes. 

Ihe  regulations  provide  that  an  action 
may  not  be  maintained  in  federal 
district  court  under  section  7432  unless 
the  taxpayer  first  files  an  administrative 
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claim  for  damaget  with  (be  intenMl 
Revenue  Service.  The  daim  nost  be 
made  IB  writing  to  the  district  director 
(marked  hr  the  attention  of  tbc  ChieC 
Special  Prooedoree  Functiai)  of  tbe 
district  in  which  tbe  taxpayer  cuirently 
resides  or  the  district  io  which  the 
notice  of  federal  tax  lien  was  filed.  Tbe 
claim  Bust  indade:  (l)The  name, 
current  address,  cuireat  home  and  wodc 
telephone  numbers  and  any  convenient 
times  to  be  contacted,  and  taxpayer 
identification  number  of  the  taxpayer 
making  the  claim;  (2)  a  copy  of  Oie 
notice  of  lien  affecting  the  taxpayer's 
property,  if  available;  (3)  a  copy  of  the 
request  for  release  of  lien  under  section 
401.6325-1(0.  if  applicablr.  (4)  the 
grounds  for  tfie  claim;  {5)  a  description 
of  the  damages  interred  by  the 
taxpayer  (6)  the  dollar  amount  of  die 
claim,  including  an  estimate  of  damages 
that  have  not  yet  been  incaned.  bat  that 
are  reasonably  foreseeable;  and  (7)  the 
signature  of  the  taxpajwr  or  duly 
authorized  representative.  A  taxpayer  is 
precluded  froia  maintaining  a  civil 
action  for  an  ^Bouot  ^eater  than  the 
amount  (already  incuned  and 
estimated)  spedfted  in  the 
administrative  claim,  exc^  where  the 
increased  amount  is  based  i^ioa  newly 
discovered  evidence  not  reasonably 
discoverable  at  the  time  the 
administrative  claim  was  ffled,  or  upon 
allegatian  and  proof  of  interveaing  facts 
relating  to  the  amount  of  the  claim. 

The  regulations  provide  that,  alter  an 
administrative  daitn  has  been  filed,  an 
action  may  not  be  filed  in  federal 
district  court  untQ  the  earliers  of  (1)  Tbe 
time  a  decision  is  rendered  on  the  claim 
or  {Z)  30  days  fit>m  the  date  die 
administrative  daim  is  filed.  A 
taxpayer,  however,  must  file  an  action 
with  tibe  federal  district  court  wUhin  two 
years  after  the  cause  of  the  action 
accures.  Hius.  if  an  administrative  claim 
is  filed  in  the  last  30  days  before  the 
two-year  limitation  period  expires,  a 
taxpayer  may  file  an  action  in  federal 
district  court  any  time  after  the 
administrative  daim  is  filed  and  before 
the  expiration  of  the  two-year  limitation 
period.  A  cause  of  action  accrues  under 
this  section  when  the  taxpayer  has  had 
a  reasonable  opportunity  to  discover  all 
essential  elements  of  a  possible  cause  of 
action. 

For  purposes  of  the  recovery  of 
litigation  costs  under  section  7430,  if  the 
Internal  Revenue  Service  does  not 
respond  on  die  merits  to  an 
administrative  daim  for  damages  widiin 
30  days  after  the  daim  it  ffled.  die 
Internal  Revame  Servic«'B  faihwe  to 
respond  ariH  be  oooBideNd  «  deaial  of 
the  daim  oo  the  gnMMds  tfnt  iHlaraBl 


Revente  Service  did  not  violate  section 
7432(a). 

Spedd  Analysat 

It  has  been  detennined  that  tlMse 
rules  are  not  mafor  rales  as  defined  in 
Executive  Order  12291.  Iherefbre.  a 
Regalatory  Impact  Analysis  is  not 
required.  It  alas  has  been  determined 
that  sectioa  S53(b}  of  the  AdministFative 
Prooedorea  Act  (5  U.S.C  dupter  S)  and 
the  Regdatoiy  Flexibility  Act  (S  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations,  and.  therefore,  an  ititial 
Regniatacy  Fleidbility  Analysis  is  not 
reqoked.  Porsuant  to  sectitm  7806(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Chief  Counsel  Iot  Advocacy  of  die 
Small  Business  Administration  for 
comments  on  dteir  impact  on  small 
business.  ' 

Drafting  hrfonnation 

The  princqial  author  of  these 
regulations  is  Kevirf  B.  Connelly,  Office 
of  the  Assistant  Chief  Counsel  (General 
Litigation),  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and  the 
Treasury  Department  partic^ted  in 
their  development. 

list  of  Sul^acts  in  28  CFB  Fail  aoi 

AdiaiRistiatiw!  practice  and 
procedore.  Alimony,  Baricniptcy,  Child 
support.  Continental  shelf,  Goorts, 
Crime,  Employ  nient  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement,  Oil 
pollution.  Penalties,  Pensions,  Reporting 
and  recordkeeping  requirements. 
Statistics,  Taxes. 

AdoplaBB  «r  Addition  to  tha  B«|tdatioas 

According,  tide  26,  part  301  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 

PART  301-4AMEflOGO] 

Paragraph  1.  The  authority  citation  for 
part  301  continues  to  read  in  part: 

Aulbsrilir:25U.S.C78a5*  *  *  1301.7432 
also  issued  ader  X  U.SXI  7432(e). 

Par.  2.  Section  Stn  .7432-1  is  added 
under  "Proceedings  By  Taxpayers  and 
Third  Parties'*  to  read  as  follows: 

S301.74»-1    0Mi4 
faNuratorslaasaaJ 


(a)  In  general  If  any  officer  or 
employee  of  tbe  internal  Revenue 
Senrice  knowingly,  or  by  reason  of 
negligence,  fails  to  release  a  Uen  on 
property  of  the  taxpayer  In  accordance 
widi  section  632S  of  the  iBtomal 
Reveme  Cede,  such  taxpayerawy  biteg 
a  dvil  action  for  damagea  against  the 


United  States  in  federal  district  coort 
The  total  amount  of  damages 
recoverable  is  the  sua  ab 

(1)  Hie  adaaL  direct  economic 
daauges  sostained  by  the  taxpayer 
which,  but  for  the  officer's  or  tlie 
employee's  knowing  or  negligent  failure 
to  release  the  Kea  imder  section  6325, 
would  not  have  been  sustained;  and 

(2)  Costs  of  die  action.  The  amount  of 
actual,  direct  economic  damages  that 
are  recoverable  is  reduced  to  the  extent 
such  damages  reasonably  could  have 
been  mitigated  by  the  plaintiff.  An 
action  for  damages  filed  in  federal 
district  court  may  not  be  maintained 
unless  the  taxpayer  has  filed  an 
administrative  daim  pursuant  to 
paragraph  (f)  of  this  section  and  has 
waited  the  period  required  under 
paragraph  (e)  of  this  section. 

(b)  Finding  of  satisfaction  or 
unenforceability.  For  purposes  of  this 
section,  a  finding  under  section 
6325(a)tl)  dial  the  Hability  for  die 
amount  assessed,  together  with  all 
interest  in  respect  thereof,  has  been  fully 
satisfied  or  has  become  legally 
unenforceable  is  treated  as  made  on  tbe 
earlier  of: 

(1)  The  date  on  which  die  district 
director  of  the  district  in  which  the 
taxpayer  currently  resides  or  the  district 
in  which  the  lien  was  filed  finds  full 
satisfaction  or  legal  unenforceability:  or 

(2)  The  date  on  which  such  district 
director  receives  a  request  for  a 
certificate  of  rdease  of  lien  in 
accordance  with  (  401.6325-1(1), 
together  with  any  information  which  is 
reasonably  necessary  for  the  district 
director  to  conclude  that  the  lien  has 
been  fuUy  satisfied  at  is  legally 
unenforceable. 

(c)  Actual,  direct  economic 
damagea — (1)  Definition.  ActoaL  direct 
econamic  damages  are  actual  pecuniary 
damages  sustained  by  the  taxpayer  that 
would  not  have  been  sustained  but  for 
an  officer's  or  an  erapioyee's  failure  to 
release  a  lien  in  accordance  with  section 
6325  of  the  internal  Revenoe  Code. 
Injuries  sudi  as  iaooBvenienoe. 
emotional  distress  and  loes  of  reputation 
are  compensable  only  to  the  extent  tlMt 
they  result  in  actual  pecaniary  damages. 

(2)  Litigation  costs  and  adatiaistntive 
costs  not  recoverable.  Litigatioa  costs 
and  administrative  costs  described  in 
this  paragraph  are  not  recoverable  as 
actual,  direct  economic  damages. 
Litigation  costs  may  be  recoverable 
under  section  7430  [see  paragraph  (j)  of 
this  section)  or.  eoleiy  to  the  extent 
described  in  paragraph  (d)  of  this 
section,  as  costs  of  tlie  action. 

(i)  Litigation  cotU.  For  pipes  cs  of 
this  para^apfa.  litigatioa  costs  an  any 


3540 


Federal  Register  /  Vol.  57.  No.  20  /  Thursday.  January  30.  1992  /  Rules  and  RegulaUons 


costs  inciured  pursuing  litigation  for 
relief  from  the  failure  to  release  a  lien, 
including  costs  incurred  pursuing  a  civil 
action  in  federal  district  court  under 
paragraph  (a)  of  this  section.  Litigation 
costs  include  the  following: 

(A)  Court  costs; 

(B)  Expenses  of  expert  witnesses  in 
connection  with  a  court  proceeding: 

(C)  Cost  of  any  study,  analysis, 
engineering  report,  test,  or  project 
prepared  for  a  court  proceeding;  and 

(D)  Fees  paid  or  incurred  for  the 
services  of  attorneys,  or  other 
individuals  authorized  to  practice  before 
the  court,  in  connection  with  a  court 
proceeding. 

(ii)  Administrative  costs.  For  purposes 
of  this  section,  administrative  costs  are 
any  costs  incurred  pursuing 
administrative  relief  from  the  failure  to 
release  a  lien,  including  costs  incurred 
pursuing  an  administrative  claim  for 
damages  under  paragraph  (f)  of  this 
section.  The  term-administrative  cosja 
includes: 

(A)  Any  administrative  fees  or  similar 
charges  imposed  by  the  Internal 
Revenue  Service;  and 

(B)  Expenses,  costs,  and  fees 
described  in  paragraph  (c)(2)(i)  of  this 
section  incurred  in  pursuing 
administrative  relief. 

(d)  Costs  of  the  action.  Costs  of  the 
action  recoverable  as  damages  under 
this  section  are  limited  to  the  following 
costs* 

(1)  Fees  of  the  clerk  and  marshall; 

(2)  Fees  of  the  court  reporter  for  all  or 
any  part  of  the  stenographic  transcript 
necessarily  obtained  for  use  in  the  case; 

(3)  Fees  and  disbursements  for 
printing  and  witnesses; 

(4)  Fees  for  exemplification  and 
copies  of  paper  necessarily  obtained  for 
use  in  the  case; 

(5)  Docket  fees;  and 

(6)  Compensation  of  court  appointed 
experts  and  interpreters. 

(e)  A/b  civil  action  in  federal  district 
court  prior  to  filing  an  administrative 
claim — (1)  Except  as  provided  in 
paragraph  {e)(2)  of  this  section,  no 
action  under  pacagraph  (a)  of  this 
section  shall  be  maintained  in  any 
federal  district  court  before  the  earlier 
of  the  following  dates: 

(i)  The  date  a  decision  is  rendered  on 
a  claim  filed  in  accordance  with 
paragraph  (f)  of  this  section:  or 

(ii)  The  date  30  days  after  the  date  an 
adiministrative  claim  is  filed  in 
accordance  with  paragraph  (f)  of  this 
section. 

(2)  If  an  administrative  claim  is  filed 
in  accordance  wittj  paragraph  (f)  of  this 
section  during  the  last  30  days  of  the 
period  of  limitations  described  in 
paragraph  (i)  of  this  section,  the  ^  . 


taxpayer  may  file  an  action  in  federal 
district  court  anytime  after  the 
administrative  claim  is  filed  and  before 
the  expiration  of  the  period  of 
limitations,  without  waiting  for  30  days 
to  expire  or  for  a  decision  to  be 
rendered  on  the  claim. 

(f)  Procedures  for  an  administrative 
claim — (1)  Manner.  An  administrative 
claim  for  actual,  direct  economic 
damages  as  defined  in  paragraph  (c)  of 
this  section  shall  be  sent  in  writing  to 
the  district  director  (marked  for  the 
attention  of  the  Chief,  Special 
Procedures  Function)  in  the  district  in 
which  the  taxpayer  currently  resides  or 
the  district  in  which  the  notice  of  federal 
tax  lien  was  filed. 

(2)  Form.  The  administrative  claim 
shall  include: 

(i)  The  name,  current  address,  current 
home  and  work  telephone  numbers  and 
any  convenient  times  to  be  contacted, 
and  taxpayer  identification  number  of 
the  taxpayer  making  the  claim; 

(ii)  A  copy  of  the  notice  of  federal  tax 
lien  affecting  the  taxpayer's  property,  if 
available; 

(iii)  A  copy  of  the  request  for  release 
of  lien  made  in  accordance  with 
§  401 .6325-1  (f)  of  the  Code  of  Federal 
Regulations,  if  applicable; 

(iv)  The  grounds/in  reasonable  detail, 
for  the  claim  (include  copies  of  any 
available  substantiating  documentation 
or  correspondence  with  the  Internal 
Revenue  Service); 

(v)  A  description  of  the  injuries 
incurred  by  the  taxpayer  filing  the  claim 
(include  copies  of  any  available 
substantiating  documentation  or 
evidence); 

(vi)  The  dollar  amount  of  the  claim, 
including  any  damages  that  have  not  yet 
been  incurred  but  that  are  reasonably 
foreseeable  (include  copies  of  any 
available  substantiating  documentation 
or  evidence);  and 

(vii)  The  signature  of  the  taxpayer  or 
duly  authorized  representative. 
For  purposes  of  this  paragraph,  a  duly 
authorized  representative  is  any 
attorney,  certified  public  accountant, 
enrolled  actuary,  or  any  other  person 
permitted  to  represent  the  taxpayer 
before  the  Internal  Revenue  Service  who 
is  not  disbarred  or  suspended  from 
practice  before  the  Internal  Revenue 
Service  and  who  has  a  written  power  of 
attorney  executed  by  the  taxpayer. 

(g)  Notice  of  failure  to  release  lien — 
An  administrative  claim  under 
paragraph  (f)  of  this  section  shall  be 
considered  a  notice  of  failure  to  release 
a  lien. 

(h)  No  action  in  federal  district  court 
for  any  sum  in  excess  of  the  dollar 
amount  sought  in  the  administrative 
claim — No  acti(Hi  for  actual,  direct 


economic  damages  under  paragraph  (a) 
of  this  section  shall  be  instituted  in 
federal  district  court  for  any  sum  in 
excess  of  the  amount  (already  incurred 
and  estimated)  of  the  administrative 
claim  filed  under  paragraph  (f)  of  this 
section,  except  where  the  increased 
amount  is  based  upon  newly  discovered 
evidence  not  reasonably  discoverable  at 
the  time  the  administrative  claim  was 
filed,  or  upon  allegation  and  proof  of 
intervening  facts  relating  to  the  amount 
of  the  claim. 

(i)  Period  of  limitations — (1)  Time  of 
filing.  A  civil  action  under  paragraph  (a) 
of  this  section  must  be  brought  in 
federal  district  court  within  2  years,  after 
the  date  the  cause  of  action  accrues. 

(2)  Cause  of  action  accrues.  A  cause 
of  action  accrues  when  the  taxpayer  has 
had  a  reasonable  opportunity  to 
discover  all  essential  elements  of  a 
possible  cause  of  action. 

(j)  Recovery  of  costs  under  section 
7430— Reasonable  litigation  costs, 
including  attorney's  fees,  not 
recoverable  under  this  section  may  be 
recoverable  under  section  7430.  If 
following  the  Internal  Revenue  Service's 
denial  of  an  administrative  claim  on  the 
grounds  that  the  Internal  Revenue 
Service  did  not  violate  section  7432(a),  a 
taxpayer  brings  a  civil  action  for 
damages  in  a  district  court  of  the  United 
States,  and  establishes  entitlement  to 
damages  under  this  section, 
substantially  prevails  with  respect  to  the 
amount  of  damages  in  controversy,  and 
meets  the  requirements  of  section 
7430(c)(4)(A)(iii)  (relating  to  notice  and 
net  worth  requirements),  the  taxpayer 
will  be  considered  a  "prevailing  party" 
for  purposes  of  section  7430.  Such 
taxpayer,  therefore,  will  generally  be 
entitled  to  attorney's  fees  and  other 
reasonable  litigation  costs  not 
recoverable  under  this  section.  For 
purposes  of  the  paragraph,  if  the 
Internal  Revenue  Service  does  not 
respond  on  the  merits  to  an 
administrative  claim  for  damages  within 
30  days  after  the  claim  is  filed,  the 
Internal  Revenue  Service's  failure  to 
respond  shall  be  considered  a  denial  of 
the  administrative  claim  on  the  grounds 
that  the  Internal  Revenue  Service  did 
not  violate  section  7432(a). 
Administrative  costs,  including 
attorney's  fees  incurred  pursuing  an 
administrative  claim  under  paragraph  (f) 
of  this  section,  are  not  recoverable 
under  section  743a 

(k)  Effective  rfote— This  section 
ai^Ues  with  respect  to  civil  actions 
under  section  7*32  filed  in  federal 
district  court  after  January  30. 19d2. 
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Approved:  Oeoenber  31.  IWl. 
FTedT.G«ldbei8.|r., 

Commissioner  of  Internal  Revenue. 

Keooeth  W.  Gideon. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  92-2025  Filed  1-29-32: 8:45  amj 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  102 

[DoD  Diractlve  1215.6] 

Uniform  Reserve,  Training  and 
Retirement  Categories 

AQENCV:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

summary:  This  document  revises  32 
CFR  part  102  and  establishes  new 
policies  and  procedures  consistent  with 
recent  changes  in  law  and  development 
of  revised  Defense  Department  Policy. 
The  revision  provides  increased 
flexibility  to  the  Military  Departments 
for  the  management  and  training  of 
Reserve  component  personnel  within 
established  Reserve  training  and 
retirement  categories.  It  clariiies  and 
simplifies  existing  policies,  and  ensures 
consistency  with  recent  Dod  policy 
directives  affecting  Reserve  component 
manpower.  This  part  outlines  new  and 
existing  policies  and  consolidates 
categories  for  reporting  and  managing 
the  Reserve  components. 

DATES:  This  part  is  effective  December 
18. 1990.  Written  comments  on  this  final 
rule  must  be  received  by  March  2, 1992. 

ADDRESSES:  Forward  comments  to  dw 
Office  of  Assistant  Secretary  of  Defense, 
(Reserve  Affairs/M&P).  room  2D5ir, 
Pentagon.  Washington.  DC  20301-1500. 

FOR  FURTWR INFORMATKM  CONTACT: 
Mr.  Wayne  Spniell  at  (703)  695-7429. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Fart  102 

Armed  forces  reserves. 

Dated:  fanoary  24. 1992. 
LM.Byaaiii. 

Alternate  OSD  Federal  Register. 
Liaison  Officer, 
Department  of  Deffease. 

Accordingly.  32  CFR  put  102  is 
revised  to  teed  as  feUows: 


PART  102-miironw  reserve. 

TRAINWQAiWD  WtHHtWtMT 
CATEGORIES 

See. 

102.1  nifpoK. 

1022  Applicability^ 

102.3  Definitions. 

102.4  Policy. 

102.5  ileiponsibilitie*. 
102.S  Procediiies. 

Appendix  A  (o  Part  102— Uniform  Reserve. 

Training  and  Retirement  Categories. 
Appendix  B  to  Part  102 — Ntemben 

Participating  in  Approved  Programs 

Outside  the  Department  of  Defense.  - 
Appendix  C  to  Part  102— Definitions 

Explained. 
Appendix  D  to  Part  102— Authorized  Reserve. 

Training  and  Retirement  Categories. 

Authority:  10  U.S.C  138. 


§102.1 
This  revises  32  CFR  part  102  to: 

(a)  Update  DoD  policy  and  assign 
responsibilities  for  implementing  recent 
changes  in  law. 

(b)  Estabhdi  DoD  policy  goidanoe  for 
maintaining  and  reporting  personnel 
data  in  accordance  with  (lAW)  DoD 
Directive  1205.17  '  and  DoD  Instruction 
7730.54.« 

(c)  Designate  uniform  Reserve 
component  (RC)  categories  (ROCs)  and 
training  and  retired  categories  (TRCs) 
for  the  Ready  Reserve,  Standby  Reserve, 
and  Retired  Reserve  of  the  Armed 
Forces  under  10  U.S.C  288.  27a  271. 273. 
274, 1378.  2001,  and  8017. 

(d)  Establish  minimal  training  criteria 
for  each  category  of  the  RCa. 

(e)  Provide  DoD  uniform  planning 
policies  and  procedures  on  training. 

(f)  Establish  DoD  Policy  guidance  for 
participation  in  Selective  Service 
System  (SSS)  activities,  dvil  defense 
activities,  and  continental  United  States 
(CONUS)  Defense  programs  by 
members  of  the  Ready  and  Standby 
Reserve. 

S  102.2    ApplicaMity. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defease  (OSD);  die  KfiUtaiy 
Departments  and  their  Reserve 
components  (RCs):  the  Chaimian,  foint 
Chiefs  of  Staff  and  }oint  Staff;  dte  U.S. 
Coast  Guard  (USGG)  and  its  Reserve 
Component  (RQ  widi  the  concurrence 
of  the  Department  of  lYansportation 
(DoT):  and  tiie  Defense  Agmcies 
(hereafter  referred  to  ooHectrvcly  as 
"DoD  Components"). 


*  CtjfSt*  may  be  obtaiaed  al  ooct  from  the 
Natfonet  TeclHiical  tafornnlion  Set  vice.  S2B6  rail 
Royal  Road.  Sprin^dA.  VA  22tBL 

>  See  footnote  1  la  I  MU|e). 
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Uniform  Reserve,  training  and 
retirement  categtjries  used  in  this  part 
are  defined  in  appendix  A  to  ttiis  part. 
Other  terms  useid  in  this  part  are  defined 
in  appendices  B  and  C  to  diis  part 

91024   Paley. 
It  is  DoD  policy  to: 

(a)  Establish  Authorized  RCCs  and 
TRCs.  Appendix  D  to  this  part 
establishes  authorized  RCCs  and  TRCs 
in  the  RCs  for  training  and 
accountability  purposes.  Each  unit  and 
member  of  the  RCs  not  counted  in  active 
duty  (AD)  end  strengths.  lAW  10  U3.C. 
115(bHl}{B).  shall  be  placed  in  one  of  the 
RCCs  and  TRCs  so  identified. 

(b)  Establish  Criteria.  To  ensure  that 
trained  and  qualified  RC  units  and 
individuals  are  available  for  AD  in  time 
of  war  or  national  emergency,  and  that 
funds  appropriated  annually  for  RC 
training  are  adequate  for  meeting 
mobilization  requirements,  the  Secretary 
concerned  shall  establish  necessary 
criteria  and  procedures  to  do  the 
following: 

(1)  Place  all  RC  members  in  an  RCC 
and  TRC  lAW  the  uniform  Reserve, 
training  and  retirement  categories 
described  in  appendices  A  and  D  of  this 
part.  Individuals  shall  be  assigned  to 
RCCs  and  TRCs  based  on  their 
mobilization  obligations  and  training 
requirements. 

(2)  Ensore  that  all  RC  members 
receive  training  lAW  mobilizatian 
assignments  and  required  readiness 
levedb.  AU  members  of  the  Ready 
Reserve,  except  members  of  the  Army 
National  Guard  (ARNG)  of  \he  United 
States  and  the  Air  National  Guard 
(ANG)  of  the  United  SUtes.  may  be 
required  to  serve  on  AD  training  (ADT) 
up  to  30  days  a  year  (section  270(a)(2)  of 
title  10.  U.S.C.)  There  is  no  statutory 
maximum  annual  limit  or  required 
training  for  members  of  the  National 
Guard.  Training  for  the  Individual 
Ready  Reserve  (IRR),  Standby  Reserve, 
and  Retired  Reserve  may  be 
accomplished  voluntarily  lAW  DoO 
procedures  in  i  102.6. 

(3)  Approve  any  additional  inactive 
duty  training  (IDT),  as  necessary  and 
consistent  widi  law.  Authorizing  and 
utilizing  additional  training  is  8td>iect  to 
the  categories,  limitations,  and  controls 
in  S  102.4(c). 

(c)  Provide  Consideration  for 
Establishing  Criteria.  (1)  Training 
programs  shall  provide  For  the  minimal 
number  of  IDT  periods,  ennual  training 

t AT),  and  ADT  lecpiitd  for  attainiag  the 
prescribed  unit  readiness  status -and 
maintaining  individual  pmficieDcyi.- 
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(2)  Paid  IDT  periods  shall  not  be  less 
than  4  hours.  No  more  than  two  IDT 
periods  may  be  performed  in  any 
calendar  day.  Service  Secretaries  shall 
prescribe  minimum  standards  for  IDT, 
lAW  37  U.S.C.  206. 

(3)  IDT  periods  for  points  only 
(without  pay)  shall  not  be  less  than  2- 
hours  duration  with  a  maximum  of  two 
points  authorized  in  any  1  calendar  day 
(one  point  in  any  1  calendar  day  for 
attendance  at  professional  or  trade 
conventions)  (DoD  Instruction  1215.7.') 

(4)  Where  practical,  multiple  IDT 
periods  (MIDTPs)  shall  be  used  to 
maximize  training  effectiveness. 

(d)  Provide  Additional  IDT  Periods. 
Additional  IDT  periods  are  intended  to 
improve  readiness  by  providing  for 
individuals  and  units  to  receive  required 
and  necessary  training  for  attaining  and 
maintaining  designated  readiness  levels. 
The  Secretary  concerned  shall  establish 
guidance  for  and  approve  use  of 
additional  IDT  periods  LAW  limits  in 
paragraphs  (d)(1)  through  (d)(3)  of  this 
sectfon. 

(1)  Those  training  periods  are 
intended  for  the  principal  use  of  non- 
technician  drilling  Reservists.  The  RC 
shall  identify  additional  IDT  periods 
separately  from  normal  unit  or 
individual  training  periods  in  budget 
documents  and  in  internal  records  so 
that  training  period  costs  and  training 
support  costs  for  each  type  of  additional 
training  clearly  may  be  identified, 
justified,  and  audited.  Those  additional 
IDT  periods  used  by  technicians  shall  be 
identified  separately  in  budget 
documents  to  monitor  compliance  with 
DoD  policy. 

(2)  Three  categories  of  additional  IDT 
periods  are,  as  follows: 

(i)  Additional  training  periods  (ATPs) 
for  units,  subunits,  and  individuals  are 
for  accomplishing  additional  required 
training,  as  defined  by  a  unit's 
postmobilization  mission.  The  number  of 
those  training  periods  shall  not  exceed 
12  each  fiscal  year  (FY)  for  any  member. 

(ii)  Additional  flying  and  flight 
training  periods  (AFTPs)  are  authorized 
for  primary  aircrew  members  for 
conducting  aircrew  training  and  combat 
crew  qualification  training  to  attain  and 
maintain  aircrew  flying  proficiency  and 
sustain  mobilization  readiness.  AFTPs 
shall  not  be  in  addition  to  the  ATPs  in 
paragraph  (d)(2)(i)  of  this  section.  The 
number  of  those  training  periods  shall 
not  exceed  48  each  FY  for  any  aircrew 
member,  unless  specifically  authorized 
by  the  Secretary  concerned. 

(iii)  Readiness  management  periods 
(RMPs)  are  used  to  support  the  ongoing 


*  See  footnote  1  to  1 102.t(a). 
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day-to-day  operation  of  the  unit, 
accomplishing  unit  administration, 
training  preparation,  support  activities, 
and  maintenance  functions.  The  number 
of  RMPs  shall  not  exceed  24  each  FY  for 
any  member.  Those  training  periods 
shall  be  used  only  where  sufficient  full- 
time  support  (FTS)  personnel  are  not 
available  to  accomplish  those  duties. 
RMPs  shall  not  be  performed  on  the 
same  day  another  training  period  (IDT. 
ATP,  or  AFTP)  is  being  performed  and 
not  more  than  one  RMP  shall  be 
performed  by  an  individual  in  1 
calendar  day. 

(3)  Notwithstanding  the  limitations  in 
paragraphs  (d)(2)(i)  and  (d)(2)(iii)  of  this 
section,  the  Service  Secretary  may 
authorize  ATPs  or  RMPs  in  excess  of 
those  specified  on  an  exception  basis. 
Exception  shall  be  strictly  limited  to 
specific  skills  and  missions  requiring 
training  in  excess  of  that  authorized  in 
paragraphs  (d)(2)(i)  and  (d)(2){iii)  of  this 
section.  In  no  case  shall  ATPs  or  RMPs 
exceed  30  each  year  for  each  person. 
Those  training  periods  shall  not  be  used 
for  augmenting  missions  or  functions, 
but  must  provide  bona  fide  training 
opportunities  required  to  meet  readiness 
levels.  That  authority  may  not  be 
delegated  below  the  Service  Secretary. 

(e)  Provide  AD.  At  any  time,  an 
authority  designated  by  the  Secretary 
concerned  may  order  a  member  of  the 
RC  under  his  or  her  jurisdiction  to  AD  or 
retain  him  or  her  on  AD  with  the 
consent  of  the  member  under  the 
authority  of  10  U.S.C.  672(d).  However,  a 
member  of  the  ARNG  of  the  United 
States  or  the  ANG  of  the  United  States 
may  not  be  ordered  to  AD  under  that 
authority  without  the  consent  of  the 
governor  or  other  appropriate  authority 
of  the  State  or  territory,  the 
Commonwealth  of  Puerto  Rico,  or  the 
District  of  Columbia.  Five  categories  of 
AD  for  RC  members  serving  with  RC 
are,  as  follows: 

(1)  Initial  AD  training  (lADT),  which 
includes  basic  military  training  and 
technical  skill  training,  is  required  for  all 
enlisted  accessions.  For  nonprior  service 
(NPS)  male  enlistees  who  are  between 
the  ages  of  18  Vi  and  26  years,  that  LADT 
shall  be  for  a  period  of  not  less  than  12 
weeks  to  commence,  insofar  as 
practical,  within  270  days  after  the  date 
of  enlistment.  For  all  other  enlistees,  the 
period  of  LADT  shall  be  as  prescribed  by 
the  Secretary  concerned  to  commence, 
insofar  as  practical,  within  360  days 
after  entry  into  Service,  except  that  in 
time  of  war  or  national  emergency 
declared  by  Congress  or  the  President 
basic  training  (or  its  equivalent)  shall  be 
for  a  period  of  not  less  than  12  weeks. 
Enlisted  members  receiving  stipends 
under  the  Armed  Forces  Health 


Professions  (AFHP)  Stipend  Program  for 
Reserve  Service  (the  Stipend  Program) 
are  not  required  to  participate  in  Ready 
Reserve  training  until  they  have 
completed  their  educational  training  (10 
U.S.C.  511(b),  511(d),  671(b),  and  2128).   . 

(2)  AT  may  be  required  for  all 
members  of  the  Ready  Reserve.  By  DoD 
policy,  members  of  the  Selected  Reserve 
shall  perform  AT,  For  all  members  of     , 
Selected  Reserve  units,  except  for  those 
in  the  National  Guard,  that  training  shall 
be  for  not  less  than  14  days  (exclusive  of 
travel  time)  each  year  (10  U.S.C. 
270(a)(1)).  National  Guard  units  are 
required  to  perform  full-time  military 
training  (in  AD  or  full-time  National 
Guard  duty  status)  for  at  least  15  days 
each  year  including  travel  time  (32 
U.S.C.  502). 

(3)  ADT  is  authorized  to  provide  for 
full-time  attendance  at  organized  and 
planned  specialized  skill  training,  flight 
training,  combat  crew  training,  unit 
conversion  training,  refresher  and 
proficiency  training,  officer  acquisition 
training,  professional  development 
education  programs,  etc.,  for  providing 
RC  members  with  necessary  skills  and 
disciplines  supporting  RC  missions. 
Authorized  ADT  must  provide  a  primary 
training  content  to  the  recipient. 
Authorization  for  ADT  shall  be  managed 
lAW  DoD  Directives  established  by  the 
Secretaries  concerned.  Nontechnician 
personnel  shall  receive  priority 
consideration  for  such  training. 

(4)  AD  for  special  work  (ADSW)  is 
authorized  for  personnel  from  applicable 
military  or  Reserve  personnel 
appropriations  for  projects  supporting 
active  or  RC  programs,  such  as  annual 
screening,  operation  of  training  camps, 
training  ships,  and  unit  conversions  to 
new  weapons  systems,  when  such 
duties  are  essential  to  the  organization. 
Projects  supporting  study  groups, 
training  site  and  exercises,  short-term   ' 
mission  projects,  and  administrative 
support  functions  also  are  included. 
Authorization  of  ADSW  shall  be 
managed  lAW  DoD  Directives 
established  by  the  Secretary  concerned. 
ADSW  tours  exceeding  180  days  are 
accountable  against  AD  strengths 
(regular,  or  RC  AD  end  strengths, 
consistent  with  pay  appropriations) 
LWJ 10  U.S.C.  115(b)(1)(B).  By  DoD 
policy,  those  tours  normally  are  limited 
to  139  days,  or  less,  in  1  FY.  Exceptions 
to  the  139-day  limit  may  be  granted  on 
an  individual  basis  for  specific  mission 
requirements.  Nontechnician  persoruiel 
shall  receive  priority  consideration  for 
those  tours.  Short  breaks  in  tours;  i.e.,  30 
days  or  less,  to  cnrcumvent  that 
requirement,  are  not  authorized. 
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(5)  AO,  other  than  for  training  or 
ADSW,  including  full-time  National 
Guard  duty,  is  authorized  in  support  of 
RC  missions,  under  10  U.S.C.  265, 672(d), 
678.  715.  3019.  3033,  3496,  8019,  8033,  and 
8496  and  32  U.S.C.  708.  Personnel 
performing  such  duty  are  included  in  the 
FTS  numbers  for  each  RC  under  the 
collective  title  of  Active  Guard  or 
Reserve  (AGR),  including  Navy  training 
and  administration  of  Reserves  (TARs) 
and  all  statutory  tour  personnel. 

(f)  Provide  for  Muster  Duty  (MD).  (1) 
To  meet  the  annual  screening 
requirement  established  by  §  102.6(b)(1), 
an  authority  designated  by  the  Secretary 
concerned  may  order  a  member  of  the 
IRR  to  MD  (established  by  10  U.S.C. 
687).  MD  shall  include  a  minimum  of  2 
hours  at  the  muster  site  and  may  not 
include  more  than  1  day,  including 
travel,  each  calendar  year.  An 
allowance  for  MD  shall  be  paid  LAW  37 
U.S.C.  433  and  DoD  Instruction  1215.7  at 
the  rate  determined  by  the  DoD  Per 
Diem  Committee  and  included  in  the 
"DoD  Military  Pay  and  Allowances 
Entitlement  Manual." 

(2)  In  cases  where  a  total  of  more  than 
1  day  is  required  to  meet  the  annual 
screening  requirement,  or  in  other 
specific  circumstances  approved  under 
regulations  issued  by  the  Secretary 
concerned,  ADT  may  be  used  instead  of 
MD.  ■ 

(g)  Restrict  Assignment  Outside 
United  States.  A  member  of  the  RCs 
may  not  be  assigned  to  AD  on  land 
outside  the  United  States,  its  territories 
and  possessions,  until  the  member  has 
completed  the  basic  training 
requirements  of  the  member's  Armed 
Forces  (10  U.S.C.  671(a)). 

(h)  Require  Training  Participation. 
The  Secretaries  concerned  shall 
establish  minimal  standards  for 
satisfactory  participation  at  required 
training  periods,  which  shall  include  the 
number  and  percentages  of  training 
periods  for  meeting  the  minimal 
standards.  Individuals  attending  IDT 
periods  are  required  to  meet  those 
minimal  training  standards.  Those 
standards  shall  contain  procedures  for 
accounting  for  absences  and  excused 
drills,  as  necessary.  Individuals 
voluntarily  may  attend  extra  IDT 
periods  for  points,  lAW  DoD  Directive 
1215.13.* 

$102.5    RMponsibilttiM. 

(a)  The  Assistant  Secretary  of  Defense 
(Reserve  Affairs)  (ASD(RA))  shall: 

(1)  Establish  DoD  policy  and  provide 
guidance  for  RC  training  and  retirement 
categories. 


*  See  footnote  1  to  1 102.1(a). 


(2)  Establish  policy  guidance  for  the 
minimal  training  criteria  and  the  AD 
requirements  associated  with  each 
category. 

(b)  The  Secretaries  of  the  MiUtary 
Departments  and  the  Commandant  of 
the  United  States  Coast  Guard  (USCG) 
shall: 

(1)  Place  all  RC  members  in  a  RCC 
and  TRC  lAW  criteria  established  in 
appendices  A  and  D  of  this  part. 

(2)  Ensure  that  plans  and  policies  for 
the  management  of  RCCs  are  consistent 
with  this  part. 

(3)  Ensure  that  RC  members  receive 
training  and  serve  on  AD  lAW  the 
minimum  criteria  established  for  each 
RCC  in  §  102.4(c). 

§  102.6    Procedurts. 

(a)  Selected  Reserve— {1]  IDT.  Except 
as  specifically  provided  in  paragraph  (b) 
of  this  section,  members  of  the  Ready 
Reserve  shall  participate  in  48 
scheduled  training  periods  each  year.  By 
DoD  policy,  that  requirement  applies  to 
all  members  of  Selected  Reserve  units 
(10  U.S.C.  270(a)(1)  and  32  U.S.C.  502). 

(2)  A  T.  Except  as  specifically 
provided  in  paragraph  (b)  of  this  section. 
AT  is  required  for  all  members  of  the 
Ready  Reserve.  By  DoD  policy,  that 
requirement  is  limited  to  members  of  the 
Selected  Reserve.  For  members  of  the 
Reserves,  that  training  shall  be  for  not 
less  than  14  days  (exclusive  of  travel 
time)  each  year  except,  as  in  paragraph 
(a)(2)  of  this  section.  Units  of  the 
National  Guard  are  required  to  perform 
full-time  military  training  for  at  least  15 
days  each  year,  including  travel  time. 

(i)  AT  tours  for  individual 
mobilization  augmentees  (IMAs)  or 
other  Reservists  assigned  as  an 
individual  to  any  training  categories 
ordered  to  AT  at  Headquarters,  support 
organizations,  or  to  activities  not 
operating  on  Saturday,  Sunday,  or 
Federal  holidays,  normally  are  limited 
by  DoD  policy  to  12  days  excluding 
travel  time;  i.e.,  from  Monday  of  the  first 
week  through  Friday  of  the  second 
week. 

(ii)  When  required,  members  may  be 
ordered  to  AT  for  longer  periods  than  12 
days  (excluding  travel  time),  up  to  a 
maximum  of  30  days  each  FY,  for 
activities  that  enhance  readiness,  such 
as  participating  in  mobilization 
exercises.  Training  may  begin  on  days 
other  than  Monday,  when  special 
activities  begin  during  the  week. 

(iii)  AT  normally  is  performed  during 
one  consecutive  period.  Split  tours  may 
be  authorized  for  selected  units  or 
individuals,  if  required  to  meet  training 
missions.  Any  additional  costs  must  be 
justified  fully.  Authorization  for 
variations  in  AT  lengths  shall  be 


managed  LAW  DoD  Directives 
established  by  the  Secretaries 
concerned. 

(3)  Short  Periods  of  AD  Performed  by 
Members  of  the  Selected  Reserve. 
Under  10  U.S.C.  672(d),  673, 673b.  3500, 
or  8500.  that  AD  may  not  be  substituted 
for  training  required  by  10  U.S.C.  270 
and  by  paragraph  (a)(2)  of  this  section, 
unless  in  the  judgement  of  the  Secretary 
concerned: 

(i)  AD  service  performed  under  10 
U.S.C.  672(d).  673,  673b,  3500,  or  8500  is 
equivalent  to  the  training  that  might 
have  been  performed  under  the 
authority  of  10  U.S.C.  270  and  paragraph 
(a)(2)  of  this  section. 

(ii)  AD  service  under  10  U.S.C.  672(d), 
673,  673b,  3500,  or  8500.  when  combined 
with  training  required  by  10  U.S.C.  270 
and  paragraph  (a)(2)  of  this  section 
constitutes  an  undue  personal  hardship. 

(4)  NPS  Personnel,  (i)  Those  personnel 
enlisted  directly  into  an  Armed  Force 
who  have  not  completed  the  basic 
training  (lADT)  requirements  of  that 
Armed  Force.  During  war,  the  period  of 
required  basic  training  (or  its 
equivalent)  may  not  be  less  than  12 
weeks.  Exceptions  for  personnel  with 
civihan-acquired  skills  may  be 
authorized,  as  specified  in  the 
implementing  regulations  of  the  Military 
Departments. 

(ii)  The  Secretaries  concerned  may 
require  members  enlisted  for  service  in 
the  Selected  Reserve  to  participate  in 
IDT  periods  before  completing  lADT. 
Those  training  periods  may  be  with  or 
without  pay. 

(iii)  LADT,  which  includes  basic 
military  training  and  technical  skill 
training,  is  required  for  all  enlisted 
accessions.  For  NPS  male  enlistees  who 
are  between  ages  of  18  Vi  and  26  years, 
that  lADT  shall  be  for  a  period  of  not 
.less  than  12  weeks  to  commence,  insofar 
as  practical,  within  270  days  after  the 
date  of  enlistment.  For  all  other 
enlistees  and  inductees,  LADT  shall  be 
for  a  period  prescribed  by  the  Secretary 
concerned  to  commence,  insofar  as 
practical,  within  360  days  after  entry 
into  Service,  except  that,  during  war  or 
national  emergency  declared  by 
Congress  or  the  President,  the  period  of 
basic  training  (or  its  equivalent)  shall  be 
for  a  period  of  not  less  than  12  weeks. 
Individuals  receiving  stipends  under  the 
AFHP  Stipend  Program  for  Reserve 
Service  are  not  required  to  participate  in 
Ready  Reserve  training,  until  they  have 
completed  their  educational  training  (10 
U.S.C.  511(b),  511(d),  671(b),  and  2128). 

(iv)  Individual  Reservists  are  exempt 
from  participating  in  AT  or  ADT  during 
the  last  120  days  before  completing  their 
Military  Service  obligation  (MSO)  if 
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they  have  served  on  AD  for  1  year,  or 
longer.  (See  10  U.S.C.  270(a)). 

(b)  IRR—[l)  IRR  Screening;.  Members 
of  the  IRR.  not  scheduled  for  mandatory 
or  voluntary  training,  are  required  to 
serve  at  least  1  day  of  MD  or  AD  each 
year  to  accomplish  annual  screening 
requirements  lAW  10  U.S.C.  271(a). 
275{a},  652.  and  1004.  Exemptions  from 
IRR  screening  during  1  FY  are 
authorized  for  members  who  served  on 
AD  during  the  FY;  who  are  scheduled 
for  discharge  from  the  Military  Service 
during  the  FY;  who  reside  outside 
geographical  limitations  established  by 
the  Secretaries  of  the  Military 
Departments;  who  are  in  the  grade  of  O- 
4,  or  higher,  and  have  no  remaining 
MSO;  or,  who  were  successfully 
screened  in  the  preceding  FY.  Under  no 
circumstances  should  a  member  serve 
an  initial  period  in  the  IRR  of  more  than 
18  months  without  participating  in  a 
screening  either  during  an  annual 
muster  or  during  a  period  of  training. 
The  Services  are  required  to  maintain 
the  current  status  of  each  member's 
physical  condition,  dependency  status, 
military  qualification,  civilian 
occupational  skills,  availability  for 
service,  to  include  current  address,  and 
other  information,  as  prescribed. 

(2)  IRR  Members.  Those  members, 
including  individuals  enlisting  directly 
into  the  IRR.  may  participate  voluntarily 
in  IDT  for  points  only  lAW  the 
regulations  of  the  MiUtary  Services. 

(c)  Standby  Reserve.  The  Standby 
Reserve  consists  of  personnel  who 
maintain  their  military  affiliation 
without  being  in  the  Ready  Reserve 
lAW  10  U.S.C  267.  272,  and  273  and 
DoD  Directive  1235^.* 

(1)  Active  Status  Listing.  The 
following  members  of  the  Standby 
Reserve  are  in  an  active  status.  By  DoD 
policy,  members  of  the  Starvdby  Reserve 
in  an  active  status  may  participate 
voluntarily  without  pay  in  RC  training 
for  retirement  points  only.  Those 
following  members  may  receive 
promotion  credit,  be  considered  for 
promotion,  and  if  selected,  be  promoted: 

(i)  Personnel  who  have  not  fulfilled 
their  statutory  MSO. 

(ii)  Personnel  temporarily  assigned  for 
hardship,  or  other  cogent  reason,  who 
intend  returning  to  the  Ready  Reserve. 

(iii)  Personnel  retained  in  an  active 
RC  status  under  10  U.S.C.  1006. 

(iv)  Members  transferred  from  the 
Ready  Reserve  to  the  Standby  Reserve, 
after  being  designated  as  "key 
personnel"  by  their  employers,  may 
volunteer  for  assignment  to  the  Standby 


Reserve  Active  Status  List 


or  the  period 


•  See  footnott  1  to  f  lQ2.1(a). 
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they  remain  designated  as  key 
persoimel.  Individuals  desiring  to  be 
transferred  shall  apply  directly  to  the 
RC  concerned. 

(2)  Inactive  Status  List.  The  following 
members  of  the  Standby  Reserve  are  in 
an  inactive  status  (they  may  not 
participate  for  points,  pay,  or  promotion 
credit  and  may  not  be  considered  for 
promotion,  or  promoted): 

(i)  Members  transferred  to  the 
Inactive  Status  List  instead  of  separating 
lAW  10  U.S.C.  1209. 

(ii)  All  other  members  transferred  to 
the  Inactive  Status  List  lAW  DoD 
Directive  1235.9.  Personnel  enrolled  in  a 
military  school  course,  including 
correspondence  courses,  when 
transferred  from  the  Ready  Reserve  to 
the  Standby  Reserve  Inactive  Status  List 
may  continue  voluntarily  participating 
in  the  course  until  completion.  Those 
personnel  shall  not  be  entitled  to  pay 
and  allowances,  travel  and 
transportation,  or  to  earn  promotion  and 
retirement  points  for  that  training. 

(d)  Retired  Reserve.  Consists  of  all 
personnel  transferred  to  the  Retired 
Reserve  and  subject  to  mobilization 
lAW  DoD  Directive  1352.1.*  Retired 
Reser\ists  voluntarily  may  train  (with  or 
without  pay)  with  a  unit  where  they 
have  premobilization  orders.  Suitable 
arrangements  with  the  unit  are  required. 
The  Retired  Reserve  consists  of  the 
following  categories: 

(1)  Reserve  members  in  receipt  of 
retired  pay  under  10  U.S.C.  chapter  67. 

(2)  Reserve  members  who  have 
transferred  to  the  Retired  Reserve  after 
completing  20  qualifying  years 
creditable  for  retired  pay  under  10 
U.S.C.  chapter  67.  but  who  are  not  yet  60 
years  of  age,  or  are  age  60  and  have  not 
applied  for  retired  pay. 

(3)  Reserve  members  retired  for 
physical  disability  under  10  U.S.C.  1201, 
1202. 1204,  or  1205.  Members  have 
completed  20  years  of  Military  Service 
creditable  for  retired  pay,  under  ID 
U.S.C.  chapter  67  or  are  more  than  30- 
percent  disabled. 

(4)  Reserve  officers  and  enlisted 
members  who  have  retired  after 
completion  of  20,  or  more,  years  of 
active  Military  Service.  That  does  not 
include  Regular  enlisted  members  of  the 
Army,  the  Navy,  the  Air  Force,  or  the 
Marine  Corps,  with  20  to  30  years  of 
Military  Service  who  are  assigned  to  the 
Retired  Reserve  or  transferred  to  the 
Fleet  Reserve  (Navy)  or  the  Fleet  Marine 
Corps  Reserve. 

(5)  Reserve  personnel  drawing  retired 
pay  based  on  retirement  for  reasons 
other  than  age.  Service  requirements,  or 


•  See  footnQle  1  to  1 102.1|a). 


physical  disability.  That  category  is 
restricted  to  those  who  are  retired  under 
special  conditions,  as  authorized  by  the 
ASD(RA)  under  legislation. 

(e)  Voluntary  Training.  Members  of 
the  RCs,  not  subject  to  mandatory 
training,  shall  be  encouraged  to 
participate  in  order  to  maintain  their 
mobilization  readiness.  The  opportunity 
to  participate  voluntarily  without  pay  in 
training  shall  be  limited  by  the 
manpower  and  resources  authorized  by 
the  Secretary, 

(f)  Funds.  Funds  for  personnel  in 
uniform  Reserve,  training  and  retirement 
categories  shall  be  lAW  DoD  7110.1-M.* 
The  Secretary  concerned  is  authorized 
to  include  in  the  budget  for  the  active 
component  (AC)  funds  providing  AD 
tours  for  Reserves  on  temporary  duty 
(TDY)  in  support  of  AC  and  RC 
programs. 

Appendix  A  to  Part  102 — Uniform 
Reserve,  Training  and  Retirement 
Categories 

There  are  three  RCCs,  They  are  the 
Ready  Reserve.  The  Standby  Reserve, 
and  the  Retired  Reserve.  Each  member 
of  the  National  Guard  and  Reserve  is 
assigned  within  one  of  those  categories. 
(All  National  Guard  members,  including 
those  in  the  Inactive  National  Guard 
(ING),  are  in  the  Ready  Reserve.) 

A.  Ready  Reserve  Categories 

The  Ready  Reserve  is  comprised  of 
military  members  of  the  Reserve  and 
National  Guard,  organized  in  units  or  as 
individuals,  and  liable  for  order  to  AD  in 
time  of  war  or  national  emergency  under 
10  U.S.C.  672  and  673  (reference  (d)). 
The  Ready  Reserve  consists  of  three 
subcategories:  the  Selected  Reserve,  the 
IRR.  and  the  ING. 

1.  Selected  Reserve.  The  Selected 
Reserve  consists  of  those  units  and 
individuals  in  the  Ready  Reserve 
designated  by  their  respective  Services 
and  approved  by  the  Chairman,  Joint 
Chiefs  of  Staff  (CJCS).  as  so  essential  to 
initial  wartime  missions  that  they  have 
priority  oyer  all  other  Reserves.  All 
Selected  Reservists  are  in  an  active 
status.  The  Selected  Reserve  includes 
the  following: 

a.  Selected  Reserve  Units.  Units 
manned  and  equipped  to  serve  and/or 
train  either  as  operational  or  as 
augmentation  units.  Operational  units 
train  and  serve  as  units.  Augmentation 
units  train  together,  but  when  mobilized, 
lose  their  unit  identity  and  become  part 


'  Ilistribution  is  maintained  by  the  Office  of  the 
Comptroller.  DoD,  room  3A8e2.  The  Pentagon. 
Washington.  DC  20301-lloa 
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of  AC  unit  or  activity.  Selected  Reserve 
units  include: 

(1)  Drilling  Unit  Reservists.  Trained 
unit  members  participating  in  unit 
training  activities  on  a  part-time  basis 
shall  have  the  RCC  and  TRC  designator 
of  "SA". 

(2)  Unit  FTS  Personnel— {a)  AGR. 
Guard  or  Reserve  members  of  the     ~ 
Selected  Reserve  serving  on  AD  or  full- 
tiihe  National  Guard  duty  (includes 
Navy  TAR  personnel  for  organizing, 
administering,  recruiting,  instructing,  or 
training  RC  units.  All  unit  AGR 
members  must  be  assigned  against  or 
attached  to  an  authorized  mobilization 
position  in  the  unit  they  support.  They 
shall  have  the  RCC  and  TRC  designator 
of  "SG." 

(b)  Military  Technicians  (MTs). 
Drilling  Reservists  who  are  also  Federal 
civilian  employees  providing  FTS  for 
administration,  training,  and 
maintenance  in  a  Selected  Reserve  unit. 
MTS  must  maintain  their  status  as 
drilling  Reservists  in  the  same  unit  they 
support  as  civilian  employees.  All  dual 
status  MTs  must  be  in  mobilizable 
positions.  They  are  dual  status  in  that 
they  are  both  civilian  employees  and 
drilling  Reservists  of  a  Guard  or  Reserve 
unit,  and  are  accountable  under  the  TRC 
designator  of  "SA." 

(c)  AC.  AD  members  paid  from 
military  personnel  appropriations 
assigned  or  attached  to  National  Guard 
or  Reserve  units  to  provide  advice, 
liaison,  management,  administration, 
training,  and/or  maintenance  support  in 
the  category  of  FTS.  Those  members  are 
not  part  of  the  Selected  Reserve,  but 
shall  deploy  with  their  assigned  unit, 
should  it  mobilize.  AC  members 
performing  FTS  are  counted  as  part  of 
trained  strength  in  units,  but  not  in  the 
Selected  Reserve  strengths. 

(d)  Civil  Service  Employees  (CIV). 
Those  persormel  are  hired  under  5 
U.S.C.  3101  and  32  U.S.C.  709  to  provide 
administrative  support  to  the  RCs.  They 
are  in  the  category  of  FTS  to  the  RCs, 
but  are  not  part  of  the  Selected  Reserve. 

b.  Selected  Reserve  IMAs.  Individual 
members  of  the  Selected  Reserve 
assigned  to  an  AC  organization.  Trained 
individuals  preassigned  to  an  AC,  a  SSS, 
or  a  FEMA  billet  that  must  be  filled  on, 
or  shortly  after,  mobilization.  IMAs 
participate  in  training  activities  on  a 
part-time  basis  with  an  AC  unit 
preparing  for  active  service  in  a 
mobilization.  The  amount  of  training 
required  is  determined  by  DoD  policy 
and  may  vary  from  0  to  48  IDT  periods  a 
year.  All  IMAs  must  perform  a  minimum 
of  12  days  of  AT  each  year  and  have  the 
RCC  and  TRC  designator  of  "TB." 

c.  Training  Pipeline.  Selected  Reserve 
enlisted  members  who  have  not  yet 


completed  lADT  and  officers  who  are  in 
training  for  professional  categories  or  in 
undergraduate  flying  training.  lAW  10 
U.S.C.  671,  all  Ready  Reservists  shall 
receive  training  commensurate  with 
their  intended  wartime  assignments,  and 
must  complete  the  basic  training 
requirements  of  the  member's  Service 
before  assignment  on  land  outside  the 
United  States.  The  training  pipeline  is 
synonymous  with  the  term 
"nondeployable  account."  Personnel  in 
the  training'pipeline  may  be  mobilized, 
but  may  not  always  be  available  for 
deployment  with  their  units.  It  is  DoD 
policy  that,  if  other%vise  eligible  for 
mobilization  and  deployment,  they  shall 
be  considered  as  mobilizable  assets. 
Training  pipeline  personnel  are 
accounted  for  separately  in  the 
following  training  categories: 

(1)  Enlisted  Members  Currently  on 
lADT.  Includes  the  second  part  of  split 
lADT.  which  has  the  RCC  and  TRC 
designator  of  "TF." 

(2)  Enlisted  Members  Awaiting 
Second  Part  of  Split  lADT.  Those 
members  shall  have  the  RCC  and  TRC 
designator  of  "UQ." 

(3)  Enlisted  Members  Awaiting  lADT. 
Includes  members  in  the  Selected 
Reserve  serving  with  or  without  pay. 
NFS  males  between  the  ages  of  18V^  and 
26  years  enlisting  under  10  U.S.C.  511(d) 
shall  enter  lADT,  insofar  as  practicable, 
within  270  days  after  the  date  of  that 
enlistment.  All  other  enlisted  members 
shall  perform  lADT,  insofar  as 
practicable,  within  360  days  of  their 
enlistment. 

(a)  Members  Not  Authorized  To 
Perform  IDT.  Service  performed  by 
members  while  in  that  status  is  not 
creditable  toward  computation  of  basic 
pay  and  shall  have  the  RCC  TRC 
designator  "UL." 

[b]  Members  Authorized  To  Perform 
IDT.  Service  performed  by  members 
while  in  that  status  is  creditable  toward 
computation  of  basic  pay  and  shall  have 
the  RCC  TRC  designator  of  "UP." 

(4)  Other  Selected  Reserve  Untrained 
Personnel  in  Training  Programs. 
Includes  chaplain  candidates,  health 
profession  students,  and  early 
commissioning  program  participants 
with  the  RCC  and  TRC  designator  of 
"UX." 

(5)  ACR  Enlisted  Members  Currently 
on,  or  Awaiting,  lADT.  Includes  NPS 
AGR  personnel  (Navy  TARs  and 
ADSW)  and  has  the  RCC  and  TRC 
designator  of  "US."    • 

(6)  Individuals  in  a  Simultaneous 
Membership  Program.  Senior  Reserve 
Officer  Training  Corps  (ROTC)  Cadets, 
Selected  Reserve  enlisted  members  in 
o^icer  candidate  programs,  and  Marine 
Corps  Platoon  Leader  Class  students 


who  are  also  permitted  to  be  members 
of  a  Selected  Reserve  unit  and  have  the 
RCC  and  TRC  designator  of  "UT." 

2.  IRR  and  INC.  The  IRR  (together 
with  the  ING)  consists  of  those  Ready 
Reservists  not  in  the  Selected  Reserve. 
The  IRR  consists  of  Reservists  in  the 
following  categories: 

a.  IRR  is  a  manpower  pool  comprised 
principally  of  individuals  having  had 
training,  having  served  previously  in  the 
AC  or  in  the  Selected  Reserve,  and 
having  some  period  of  their  MSO 
remaining.  There  are  some  voluntary 
individuals  in  the  IRR  for  hardship  or 
special  nonpay  programs  providing  a 
variety  of  professional  assignments  and 
opportunities  for  earning  retirement 
points  and  military  benefits.  Those 
personnel  all  have  an  obligation  to 
complete  either  MSO  or  another 
contractual  commitment.  Members 
voluntarily  may  participate  in  training 
for  retirement  points  and  promotion 
with  or  without  pay.  IRR  members  may 
be  (but  are  not  presently)  required  to 
meet  the  same  training  requirements  as 
Selected  Reservists.  Required  training 
(involuntary)  may  not  exceed  30  days  a 
year  under  10  U.S.C.  270(a)(2). 

b.  The  IRR  also  includes  some 
personnel  participating  in  officer 
training  programs  or  in  the  AFHP 
Stipend  Program.  Members  in  that 
stipend  program  are  required  to  perform 
45  days  of  AD  for  training  a  year  lAW 
10  U.S.C.  2121(c).  The  RCC  and  TRC 
designator  "PJ"  is  used  for  officers  not- in 
the  Selected  Reserve  participating  in 
officer  training  programs,  or  the  RCC 
and  TRC  designator  "PK"  is  used  for 
officers  not  in  the  Selected  Reserve 
participating  in  the  Stipend  Program.) 

c.  The  IRR  also  includes  members  of 
the  Delayed  Entry  Program  (DEP) 
enhsted  under  10  U.S.C.  513.  (Currently, 
there  is  no  requirement  to  account  for 
those  untramed  members  of  the  IRR  in 
the  RCCPDS.) 

d.  The  ING  consists  of  National  Guard 
personnel  in  an  inactive  status  in  the 
Ready  Reserve,  not  in  the  Selected 
Reserve,  attached  to  a  specific  National 
Guard  unit.  To  remain  ING  members, 
members  must  muster  once  a  year  with 
their  assigned  unit,  but  they  do  not 
participate  in  training  activities.  On 
mobilization,  ING  members  mobilize 
with  their  units.  Similar  to  other  IRR, 
some  ING  members  have  legal  and 
contractual  obiligations.  ING  members 
may  not  train  for  points  or  pay  and  are 
not  eligible  for  promotion.  Currently,  the 
ING  category  is  used  only  by  the  ARNG 
and  has  the  RCC  and  TRC  designator  of 
"II". 
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B.  Standby  Resen-e  Categories 

The  Standby  Reserve  consists  of 
personnel  maintaining  their  military 
affiliation  without  being  in  the  Ready 
Reserve,  having  been  designated  key 
civilian  employees,  or  who  have  a 
temporary  hardship  or  disability.  Those 
individuals  are  not  required  to  perform 
training  and  are  not  part  of  units.  The 
Standby  Reserve  is  a  pool  of  trained 
individuals  who  may  be  mobilized  as 
needed  to  fill  manpower  needs  in 
specific  skills.  The  Standby  Reserve 
consists  of  the  following  training 
categories: 

1.  Active  Status  List.  The  following 
members  of  the  Standby  Reserve  are  in 
an  active  status:  | 

a.  Members  designated  as  key 
employees  LAW  DoD  Directive  1200.7.' 
and  transferred  from  the  Ready  Reserve 
to  the  Standby  Reser\'e  Active  Status 
List  for  the  period  they  remain 
designated  as  key  personnel.  Individuals 
desiring  to  be  transferred  shall  apply 
directly  to  the  DoD  Component 
concerned.  Key  employees  may 
participate  voluntarily  without  pay  in 
RC  training  for  retirement  points  only 
and  may  be  considered  for  promotion. 
While  there  is  no  statutory  prohibition 
against  paying  active  status  Standby 
Reser\  ists  for  IDT  or  AD,  by  DoD  policy 
members  of  the  Standby  Reserve  who 
have  been  screened  out  of  the  Ready 
Reserve  as  key  employees  may  not  be 
paid  for  training.  They  have  the  RCC 
and  TRC  designator  of  "YC." 

b.  Personnel  not  having  fulfilled  their 
statutory  MSO.  or  temporarily  assigned 
for  hardship  reason  intending  to  return 
to  the  Ready  Reserve,  or  retained  by  an 
RC  in  an  active  status  under  10  U.S.C. 
1006.  Those  members  may  participate 
voluntarily  with  or  without  pay  and  may 
receive  credit  for.  and  be  considered  for. 
promotion.  They  have  the  RCC  and  TRC 
designator  of  "YD." 

2.  Inactive  Status  List.  The  following 
members  of  the  Standby  Reserve  are  in 
an  inactive  status.  They  may  not 
participate  for  points  or  pay  and  may 
not  receive  credit  for  or  be  considered 
for  promotion:  I 

a.  Members  transferred  to  the 
Standby  Reserve  Inactive  Status  List 
under  10  U.S.C.  1209  instead  of 
separating.  They  have  the  RCC  TRC 
designator  of  "YL" 

b.  All  other  members  transferred  to 
the  Standby  Reserve  Inactive  Status  List 
LAW  DoD  Directive  1235.9.  They  have  . 
the  RCC  TRC  designator  of  "YN." 


■  See  footnote  1  to  {  102.1(a). 
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C  Retired  Reserve  Categories 

1.  Consists  of  all  personnel  transferred 
to  the  Retired  Reserve.  Retired 
Reservists  voluntarily  may  train,  with  or 
without  pay.  with  a  unit  where  they 
have  premobilization  orders.  Suitable 
arrangements  with  the  unit  are  required. 
The  Retired  Reserve  consists  of  the 
following  retired  categories: 

a.  Reserve  members  who  have 
completed  20  qualifying  years  creditable 
for  retired  pay  and  are  in  receipt  of 
retired  pay  (at.  or  after,  age  60)  under  10 
U.S.C.  chapter  67.  Those  members  shall 
be  assigned  the  RCC  and  TRC 
designator  of  "Vl." 

b.  Reserve  members  who  have 
completed  20  qualifying  years  creditable 
for  retired  pay  and  are  not  yet  60  years 
of  age.  or  are  age  60  and  have  not 
applied  for  retirement  pay.  Those 
members  shall  be  assigned  the  RCC  and 
TRC  designator  of  "V2." 

c.  Reserve  members  retired  for 
physical  disability  under  10  U.S.C.  1201. 
1202. 1204.  or  1205.  Members  have 
completed  20  years  of  service  creditable 
for  retired  pay  or  are  more  than  30- 
percent  disabled.  Those  members  shall 
be  assigned  the  RCC  and  TRC 
designator  of  "V3." 

d.  Reserve  enlisted  members  who 
have  completed  20.  or  more,  years  of 
active  service  and  are  receiving  retired 
or  retainer  pay.  Regular  enlisted 
personnel  of  the  Army,  the  Navy,  the  Air 
Force,  and  the  Marine  Corps  with  20  to 
30  years  of  active  Military  Service  who 
are  transferred  to  the  Reserve  or  the 
Fleet  Naval  Reserve  on  retirement  luitil 
they  have  completed  30  years  of  total 
active  and  retired  or  retainer  service, 
are  NOT  included  in  that  category.  That 
includes  Regular  (but  not  Reserve)  Navy 
and  Marine  Corps  retirees  who  are 
transferred  to  the  Fleet  Reserve  and  the 
Fleet  Maime  Corps  Reserve, 
respectively.  Those  persormel  shall  be 
assigned  the  RCC  and  TRC  designator  of 
"V4". 

e.  Reserve  personnel  drawing  retired 
pay  under  other  than  age.  service 
requirements,  or  physical  disability. 
That  category  is  restricted  for  retirement 
imder  special  conditions,  as  authorized 
by  the  Office  of  the  ASDJRA) 
{OASD(RA))  under  legislation.  Those 
personnel  shall  be  assigned  the  RCC 
and  TRC  designator  of  "V5." 

2.  All  members  retired  having 
completed  at  least  20  years  of  active 
service  (Regular  or  Reserve),  regardless 
of  the  retired  list  where  assigned,  may 
be  ordered  to  AD  when  required  by  the 
Secretary  of  the  Mi)itar>'  Department 
concerned,  lAW  10  U.S.C.  68a 

X  Retired  Reserve  members  may  be 
ordered  to  AD  in  their  status  as  Retired 


Reserve  members.  It  is  not  necessary  to 
place  the  member  in  the  Ready  Reserve 
for  that  purpose. 

4.  Former  members  having  completed 
20  satisfactory  years  service  creditable 
for  retirement,  but  electing  to  be 
discharged  from  the  RCs,  are  not  a  part 
of  the  Retired  Reserve  nor  Military 
Service  members. 

Appendix  B  to  Part  102— {tiemben 
Participating  in  An>roved  Programs 
Outside  The  Department  oi  D^oise 

A.SSS 

The  SSS  administers  the  Military 
Selective  Service  Act  (MSSA).  v«rhich 
authorizes  the  Director  of  Selective 
Service,  by  delegation  from  the 
President.  "*  *  *  to  order  to  active  duty 
with  their  consent  and  to  assign  to  the 
Selective  Service  System  such  officers  of 
the  selective-service  section  of  the  State 
headquarters  and  headquarters 
detachments  and  such  other  officers  of 
the  federally  recognized  National  Guard 
of  the  United  States  or  other  armed 
forces  personnel  (including  personnel  of 
the  reserve  components  thereof),  as  may 
be  necessary  for  the  administration  of 
the  national  and  of  the  several  State 
headquarters  of  the  Selective  Service 
System." 

1.  AD.  Requests  for  assignment  to  the 
SSS  and  an  AD  status  must  be  approved 
L\W  DoD  Directive  1000.17.'  Costs  for 
those  members  shall  be  reimbursed  to 
the  Department  of  Defense.  Members 
shall  not  be  assigned  to  a  RCC  or  TRC. 
shall  not  be  counted  against  RC 
strengths,  and  shall  not  be  included  in 
the  RCCPDS  files. 

2.  Inactive  Duty.  The  Department  of 
Defense  and  the  Office  of  the  Director  of 
Selective  Service  shall  agree  annually 
on  the  number  of  RC  members  assigned 
as  IMAs  to  the  SSS.  The  SSS  shall 
reimburse  the  Department  of  Defense  for 
IDT  and  AT  for  those  members. 

B.  Civil  Defense  Activities  and  CONUS 
Defense  Programs 

1.  The  U.a  civU  defense  and  CONUS 
defense  program  are  an  integral  part  of 
U.S.  national  security.  Support  of  civil 
defense  may  be  provided  through  RC 
members  participating  with  Federal, 
State,  and  local  civil  agencies  only  when 
clearly  furthering  specifically 
identifiable  DoD  interest.  Participation 
shall  be  in  an  IDT  or  ADT  status  and  on 
a  reimbursable  basis,  except  when  the 
primary  basis  for  participating  is  to  meet 
a  DoD  program  requirement.  Subject  to 
priorities  and  guidance  in  DoD  Directive 
3025.10.*  military  support  of  those 


■  See  foolsote  1  to  {  t02.1(a). 
>  See  footDote  llo  1 102.1(a). 
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activities  is  a  proper  mission  for  DoD 
Components.  Military  planning  and 
liaison  may  be  provided  by  RC  members 
at  selected  civil  government  and 
military  headquarters  and  includes  such 
tasks  and  responsibilities  as  mutual 
support  to  civil  authorities  for  civil 
defense,  CONUS  defense,  physical 
security  of  key  assets,  and  disaster  relief 
operations. 

2.  Programs  involving  RC  members  in 
civil  defense  activities  directly 
supporting  the  FEMA  or  State  and  local 
government  under  a  FEN4A  program 
must  be  approved  jointly  by  the  FEMA 
and  the  Department  of  Defense. 
Assigning  members  in  an  AD  (other  than 
for  training)  status  supporting  of  civil 
defense  outside  the  Diepartment  of 
Defense  must  be  approved  lAW  DoD 
Directive  100ai7.  The  following 
programs  are  approved  for  such 
participation: 

a.  Federal  Liaison  Officers.  Those  are 
Reserve  officers  serving  as  IMA.8 
performing  planning  and  liaison 
responsibihties  between  DoD 
Components  and  Federal  regional 
Headquarters,  including  interface  with 
the  civil  sector,  as  directed  by  their  DoD 
Component  through  the  Military  Service 
planning  agent.  Federal  liaison  officers 
function  primarily  in  supp^ort  of  DoD 
missions.  All  costs  are  paid  by  the  DoD 
Components.  Each  Military  Department 
is  authorized  to  assign  one  or  more" 
Federal  Uaison  officers  (other  than  flag 
or  genial  officer  rank)  at  each  FEMA 
region  and  at  FEMA  national 
Headquarters. 

b.  State  Liaison  Officers.  Those  are 
reserve  officers  serving  as  IMAs 
performing  planning  and  liaison 
responsibilities  betwen  their  DoD 
Components  and  State  or  U.S.  Territory 
Civil  Defense  or  Emergency  Service 
Headquarters  for  interfacing  with  the 
civil  sector,  as  directed  by  their  DoD 
Component  through  the  Military  Service 
planning  agent.  State  liaison  officers 
function  primarily  in  support  of  DoD 
missions.  All  costs  are  paid  by  the  DoD 
Component.  Each  Military  Department 
is  authorized  to  assign  one  or  more  State 
liaison  officers  (other  than  flag  or 
general  officer  rank)  at  each  State  or 
U.S.  territorial  Headquarters  and  shall 
assign  or  attach  such  officers  to 
functions  supervised  by  the  State  Area 
Command  (STARC). 

c.  Regional  Military  Emergency 
Coordinators  (RMECs).  Those  are 
Reserve  officers  serving  as.IMAs  and 
performing  resource  claimancy  tasks  for 
their  DoD  Components  while 
participating  in  resource  management  of 
emergency  preparedness  and  crisis 
operations  under  DoD  Directive 


5030.45.'  RMEC  officers  function 
primarily  in  support  of  DoD  missions. 
All  costs  are  paid  by  the  DoD 
Component.  Each  Military  Department 
is  authorized  to  assign  one  or  more 
officers  (other  than  flag  or  general 
officer  rank)  to  the  DoD  RMEC  team. 

d.  Civil  Preparedness  Support 
Detachments  (CPSD).  Those  are 
Selected  Reserve  units  of  the  U.S.  Army 
Reserve  (USAR),  whose  missions  are  to 
augment  the  communications  and 
security  capabilities  of  FEMA 
emergency  operations  centers. 

e.  FEMA  IMAs.  Those  are  IMAs 
assigned  to  responsibilities  supporting 
civil  defense  planning  at  FEMA 
Headquarters  and  regions,  and  at  State 
and  local  civil  defense  activities.  FEMA 
IMAs  perform  2  weeks  of  annual  ADT, 
and  the  FEMA  reimburses  the 
Department  of  Defense  for  those  training 
costs. 

3.  Members  of  the  IRR  and  Standby 
Reserve  Active  Status  List,  voluntarily 
participating  in  approved  civil  defense 
activities,  may  receive  retirement  points 
lAW  DoD  Instruction  1215.7. 

4.  IRR  members  participating  in  civil 
defense  activities  may  request  ADT  to 
attend  civil  defense  courses.  If  so 
ordered,  those  Reservists  shall  be 
entitled  to  pay  and  allowance  including 
travel  allowances  for  such  training. 

Appendix  C  to  I^rt  102— Definitioas 
Explained 

1.  Active  Duty  (AD).  Full-time  duty  m 
the  active  Military  Service  of  the  United 
States.  A  general  term  applied  to  all 
active  Military  Service,  but  not  including 
full-time  National  Guard  duty. 

2.  Active  Guard-Reserve  (AGR).  RC 
members  of  the  Selected  Reserve 
ordered  to  AD  or  full-time  National 
Guard  duty  with  their  consent  and 
consent  of  the  Governor  for  the  purpose 
of  organizing,  administering,  recruiting, 
instructing,  or  training  RC  units.  The  two 
major  categories  are  statutory  tour 
officer  and/or  enlisted  members  and 
unit  personnel. 

3.  Active  Status.  Status  of  all 
Reserves,  except  those  on  an  inactive 
status  list  or  in  the  Retired  Reserve. 
Reservists  in  an  active  status  may  train 
with  or  without  pay,  earn  retirement 
points,  and  may  earn  credit  for  and  be 
considered  for  promotion. 

4.  AD  for  Special  Work  (ADSW).  A 
tour  of  AD  for  Reserve  personnel 
authorized  irom  military  or  Reserve 
personnel  appropriations  for  work  on 
AC  or  RC  programs.  That  includes 
annual  screening,  training  camp 
operation,  training  ship  operation,  and 


•  Sec  footnote  1  to  i  102.1(a). 


unit  conversions  to  new  weapons 
systems  when  such  duties  are  essential. 
ADSW  may  also  be  authorized  to 
support  study  groups,  training  sites  and 
exercises,  short-term  projects,  and 
administrative  or  support  functions.  By 
policy,  ADSW  tours  are  normally 
limited  to  139  days,  or  less,  in  1  FY. 
Tours  exceeding  180  days  are 
accountable  against  AD  or  AGR  end 
strength. 

5.  AD  for  Training  (ADT).  AD  that  is 
used  for  training  members  of  the  RCs  to 
provide  trained  units  and  qualified 
persons  to  fill  the  needs  of  the  Armed 
Forces  in  time  of  war  or  national 
emergency  and  such  other  times  as  the 
national  security  requires.  The  member 
is  under  orders  that  provide  for  return  to 
inactive  status  when  the  period  of  ADT 
is  completed.  ADT  includes  AT,  special 
tours  of  ADT,  school  tours,  and  the 
initial  duty  for  training  performed  by 
NPS  enlistees. 

6.  Annual  Screening.  One-day  ADT  or 
MD  required  each  year  for  IRR  members 
so  the  Armed  Forces  can  keep  current 
on  each  member's  physical  condition, 
dependency  status,  military 
qualifications,  civilian  occupation  skills, 
availability  for  service,  and  other 
information. 

7.  Annual  Training  (A  T).  The  minimal 
period  of  training  Reserve  members 
must  perform  each  year  to  satisfy  the 
training  requirements  associated  with 
their  RC's  assignment. 

8.  IMA  Detachments.  An 
administrative  unit  organized  to  assist 
in  training  and  to  manage  IMAs. 

9.  Inactive  Duty  Training  (IDT). 
Authorized  training  performed  by  a 
member  of  a  RC  not  on  AD,  or  ADT  and 
consisting  of  regularly  scheduled  unit 
training  periods,  ATPs,  or  equivalent 
training,  and  performed  by  them  in 
connection  with  the  prescribed  activities 
of  the  RC  of  which  they  are  a  member. 

10.  Inactive  Status.  Status  of  Reserve 
members  on  an  inactive  status  list  of  RO 
or  assigned  to  the  INC.  Those  in  an 
inactive  status  may  not  train  for 
retirement  points  or  pay,  and  may  not 
receive  credit  for  or  be  considered  for 
promotion  or  be  promoted. 

11.  Individual  Mobilization 
Augmentees  (IMAs).  An  individual 
Selected  Reservist  who  receives  training 
and  is  preassigned  to  an  AC 
organization,  a  SSS  or  a  FEMA  billet 
that  must  be  filled  on,  or  shortly  after, 
mobilization.  IMAs  train  with  those 
organizations  preparing  for  mobilization. 
The  IDT  requirement  for  IMAs  is 
decided  by  DoD  Component  policy  and 
can  vary  from  0  to  48  drills  a  year.  A 
minimum  of  12  days  AT  is  required  of  all 
IMAs. 
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12.  Initial  ADT  (lADT).  Basic  military 
training  and  technical  skill  training 
required  for  all  enlisted  accessions.  For 
NPS  male  enlistees  beween  the  ages  of 
18  Mi  and  26  years,  that  lADT  shall  be 
not  less  than  12  weeks  and  start,  insofar 
as  practical,  within  270  days  after 
enlistment.  lADT  for  all  other  enlistees 
and  inductees  shall  begin  within  360 
days  after  entry  into  Service.  Military 
members  may  not  be  assigned  to  AD  on 
land  outside  the  United  States  or  its 
territories  and  possessions  until  basic 
training  or  its  equivalent  has  been 
completed. 

13.  Key  Employee.  Any  Reservist 
identified  by  his  or  her  employer, 
private  or  public,  as  filling  a  key 
position. 

14.  Key  Position.  A  civilian  position, 
public  or  private  (designated  by  the 
employer  lAW  DoD  Directive  1200.7) 
that  cannot  be  vacated  during  war  or 
national  emergency. 

15.  Multiple  IDT  Periods  (MIDTPS). 
Two  scheduled  IDT  periods  performed 
in  1  calendar  day,  each  at  least  4  hours 
in  duration.  No  more  than  two  IDT 
periods  may  be  performed  in  1  day. 

16.  Nondeployable  Account.  An 
account  where  Reservists  (officer  and 
enlisted]  either  in  units  or  as  individuals 
are  assigned  to  a  RCC  or  a  TRC,  when 
the  individual  has  not  completed  LADT 
or  its  equivalent.  Reser\'ists  in  a  . 
nondeployable  account  are  not 
considered  as  trained  strength  assigned 
to  units  or  mobilization  positions  and 
are  not  deployable  overseas  on  land 
with  those  units  or  mobilization 
positions.  See  also  "training  pipeline," 
definition  25.,  below. 

17.  Nonprior  Service  (NPS)  Personnel. 
Individuals  without  any  prior  Military 
Service,  who  have  not  completed  lADT 
or  its  equivalent,  and  who  receive  a 
commission  or  warrant  in.  or  enlist 
directly  into,  a  U.S.  Armed  Force. 

la  Qualifying  Years  Creditable  for 
Retired  Pay.  The  time  Guardsman  or 
Reservist  must  serve  to  be  eligible  for 
retired  pay  at  age  60  years.  Individuals 


must  have  at  least  20  years  of  service  in 
which  they  received  at  least  50 
retirement  points,  and  the  last  8  years  of 
years  of  service  must  have  been  served 
in  a  RC. 

19.  Reserve  Component  (RC)  Category 
(ROC).  The  category  that  identifies  an 
individual's  status  in  a  RC.  The  three 
RCCs  are  Ready  Reserve,  Standby 
Reserve,  and  Retired  Reserve.  Each 
Reservist  is  identified  by  a  specific  RCC 
designation. 

20.  Reserve  Components  (RCs).  RCs  of 
the  U.S.  Armed  Forces  are,  as  follows: 

a.  The  ARNG  of  the  United  States. 

b.  The  USAR. 

c.  The  U.S  Naval  Reserve  (USNR). 

d.  The  U.S.  Marine  Corps  Reserve 
(USMCR). 

e.  The  ANG  of  the  United  States. 

f.  The  U.S.  Air  Force  Reserve 
(USAFR). 

g.  The  U.S.  Coast  Guard  Reserve 
(USCGR). 

21.  Secretary  of  Military  Department. 
The  Secretaries  of  the  Army,  the  Navy, 
and  the  Air  Force;  or  the  Secretary  of 
Transportation,  when  the  Coast  Guard 
ia  operating  as  a  DoT  Agency. 

22.  Trained  Strength  in  Units.  Those 
personnel  (Reservists,  AGR,  and  AC) 
assigned  to  units  who,  in  the  case  of 
enlisted  members,  have  completed  lADT 
of  12  weeks,  or  its  equivalent,  and  are 
eligible  for  deployment  overseas  on  land 
when  mobihzed  under  proper  authority. 
Excludes  personnel  ift  nondeployable 
accounts  or  a  training  pipeline. 

23.  Training  and  Retired  Category 
(TRC).  The  category  identifying  (by 
specific  TRC  designator)  a  Reservists 
training  or  retirement  status  in  a  RCC 
and  a  RC. 

24.  Training  Period.  An  authorized 
and  scheduled  regular  IDT  period.  A 
training  period  must  be  at  least  4  hours. 
Previously  used  interchangeably  with 
other  common  terms  such  as  drills,  drill 
period,  assemblies,  or  periods  of 
instructions,  etc. 

25.  Training  Pipeline.  An  RCC 
designation  that  identifies  officers  in 


professional  or  flying  training  and 
untrained  enlisted  personnel  who  have 
not  completed  lADT  of  12  weeks,  or  its 
equivalent.  See  also  "nondeployable 
account."  definition  16..  above. 

26^  Training  Unit.  A  unit  established 
to  provide  military  training  to  individual 
Reservists  or  to  RC  units. 

27.  Unit.  For  an  RC  of  the  Armed 
Forces,  denotes  a  Selected  Reserve  uiiit 
organized,  equipped,  and  trained  for 
mobilization  to  serve  on  AD  as  a  unit  or 
that  augments  or  shall  be  augmented  by 
another  unit.  Headquarters  and  support 
functions  without  wartime  missions  are 
not  considered  units  for  accounting  for 
units  and  individuals  in  the  Selected 
Reserve. 

28.  Voluntary  Training.  Training  in  a 
nonpay  status  for  IRRs  and  active  status 
Standby  Reservists.  Participation  in 
voluntary  training  is  for  retirement 
points  only  and  may  be  achieved  by      '' 
training  with  Selected  Reserve  or 
voluntary  training  units;  by  ADT;  by 
completion  of  authorized  military 
correspondence  courses;  by  attendance 
at  designated  courses  of  instruction;  by 
performing  equivalent  duty;  by 
participating  in  special  military  and  . 
professional  events  designated  by  the 
Military  Department;  or  by  participating 
in  authorized  civil  defense  activities. 
Retirees  may  voluntarily  train  with 
organizations  to  which  they  are  properly 
preassigned  by  orders  for  recall  to  AD  in 
a  national  emergency  or  declaration  of 
war.  Such  training  shall  be  limited  to 
that  training  made  available  within  the 
resources  authorized  by  the  Secretary 
concerned. 

29.  Voluntary  Training  Unit  or 
Reinforcement  Training  Unit.  A  unit 
formed  by  volunteers  to  provide  RC 
training  in  a  nonpay  status  for  IRRs  and 
active  status  standby  Reservists 
attached  under  competent  orders  and 
participating  in  such  unit  for  retirement 
points.  Also  called  "reinforcement 
tt-aining  unit." 
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POSTAL  SERVICE 
39CFRPart20 

Implementation  of  Exprete  Mall 
International  Olympie  Servtoe 

AOiNCV:  Postal  Service. 

ACnow;  Temporary  rule. 

summary:  Express  Mail  International 
Olympic  Service  (Olympic  Service)  is  a 
new  type  of  Express  Mail  International 
Service  (EMS)  that  will  be  offered,  on  a 
temporary  basis,  from  January  27, 1992, 
through  August  31, 1992.  Olympic 
Service  will  be  available  only  to  the 
United  States  Olympic  Committee,  the 
Postal  Service's  fellow  ofTicial  Olympic 
corporate  sponsors,  and  their  agents 
when  they  mail  EMS  shipments 
weighing  more  than  two  pounds  to 
addresses  within  France,  Switzerland, 
and  Spain.  Olympic  Service  will  be 
equivalent  to  existing  Express  Mail 
International  On  Demand  Service 
except  that  (1)  mailers  will  be  required 
to  provide  at  least  24  hours'  advance 
notice  of  any  planned  Olympic  Service 
mailing,  and  (2)  Olympic  Service  rates 
will  be  15  percent  lower  than  the 
corresponding  Express  Mail 
International  On  Demand  Service  rates 
to  France,  Switzerland,  and  Spain. 

EFFECTIVE  DATE:  The  temporary 
regulations  will  be  in  effect  from 
January  27, 1992,  through  August  31, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Shipman,  (202)  268-6095. 

SUPPLEMENTARY  INFORMATION:  Express 
Mail  International  Service  (EMS)  is  a 
reliable  high-speed  mail  service 
available  to  certain  countries.  The 
Postal  Service  currently  offers  two  types 
of  EMS:  (1)  Custom  Designed  Service, 
which  is  available  only  pursuant  to  a 
service  agreement  between  the  Postal 
Service  and  the  mailer;  and  (2)  On 
Demand  Service,  which  is  available  at 
designated  postal  facilities  for 
nonscheduled  expedited  services  to 
addresses  located  in  countries  as  shown 
in  the  Individual  Country  Listings  of  the 
International  Mail  Manual  (IMM).  At 
present,  EMS  is  available  to  all 
addresses  in  France  and  Switzerland 
and  to  most  addresses  in  Spain, 
including  Barcelona  postal  codes  08001 
through  08099. 

In  addition  to  the  Postal  Service,  the 
United  States  Olympic  Committee  has 
designated  46  other  U.S.  companies  as 
official  corporate  sponsors  of  the  1992 
Olympic  Games.  Although  all  of  these 


companies  have  substantial 
international  operations,  none  uses  EMS 
on  a  regular  basis  for  shipments  of 
merchandise.  The  Postal  Service 
understands  that  these  companies' 
reluctance  to  use  EMS  is  due  primarily 
to  its  higher  cost.  The  Postal  Service's 
competitors  offer  volume-based  and 
other  types  of  discounts.  As  a  result  of 
that  discounting,  the  rates  charged  by 
those  competitors  to  large  companies 
such  as  the  other  Olympic  sponsors  are 
typically  lower  than  the  published  EMS 
rates. 

In  order  to  encourage  the  other 
Olympic  sponsors  to  use  EMS  for  their 
international  merchandise  shipments, 
the  Postal  Service  is  establishing  a  new 
type  of  EMS,  Express  Mail  International 
Olympic  Service  (Olympic  Service). 
Rates  for  Olympic  Service  will  be  15 
percent  lower  than  the  corresponding 
Express  Mail  International  On  Demand 
Service  rates.  As  a  service  directly 
related  to  the  Postal  Service's 
sponsorship  of  the  1992  Olympic  Games, 
Olympic  Service  will  be  limited  in  terms 
of  its  availability,  scope,  and  duration. 
Further,  to  facilitate  the  Postal  Service's 
operations,  a  user  of  the  service  will  be 
required  to  notify  the  Postal  Service  at 
least  24  hours  prior  to  the  date  of  a 
planned  Olympic  Service  mailing  and  to 
provide  information  about  the  origin, 
destination,  and  contents  of  the  mailing. 
In  all  other  respects,  Olympic  Service 
will  be  equivalent  to  existing  Express 
Mail-International  On  Demand  Service. 

Olympic  Service  will  be  available 
only  to  the  United  States  Olympic 
Committee  (USOC),  to  companies  that 
have  been  designated  as  official 
corporate  sponsors  of  the  1992  Olympic 
Games  by  the  USOC,  and  to  agents 
mailing  on  behalf  of  the  USOC  or  a 
sponsor.  In  order  to  qualify  for  the 
service,  a  mailer  must  satisfy  two 
additional  requirements.  First  it  must 
provide  the  Postal  Service  with  the 
following  information  about  the  mailer's 
anticipated  Olympic  Service  mailings: 
(1)  The  name  of  the  person  responsible 
for  the  mailings  and  his  or  her  telephone 
number  (2)  the  anticipated  origin 
addresses;  (3)  the  anticipated  mailing 
dates;  (4]  the  anticipated  destination 
addresses:  (5)  the  anticipated  volumes; 
and  (6)  the  anticipated  weights.  The 
Postal  Service  will  evaluate  this 
information  solely  to  make  sure  that  the 
mailer's  anticipated  Olympic  Service 
mailings  meet  the  weight,  size, 
preparation,  and  destination 
requirements  for  the  service.  Second, 
once  approved,  the  mailer  must 
establish  an  Express  Mail  corporate 
account  with  the  Postal  Service,  at 
which  time  it  will  receive  a  unique 
Olympic  Service  account  number  that 


must  be  used  for  all  Olympic  Service 
mailings. 

The  service  will  be  available  only  to 
addresses  located  in  France, 
Switzerland,  and  Spain.  Albertvilie. 
France,  the  site  of  the  1992  Winter 
Olympic  Games,  is  situated  near  the 
French-Swiss  border  the  nearest  large 
city  to  Albertvilie  is  Geneva, 
Switzerland.  As  Olympic  sponsors  plan 
to  locate  employees  and  operations  in 
both  France  and  Switzerland  in 
connection  with  the  Winter  Games,  the 
Postal  Service  will  offer  Olympic 
Service  to  those  two  coimtries. 
Additionally,  since  Barcelona  is  the  site 
of  the  1992  Summer  Olympic  Games,  the 
Pdstal  Service  will  offer  the  service  to 
Spain.  All  EMS  items  sent  to  other 
countries  will  be  subject  to  postage  at 
the  regular  EMS  rates. 

Further,  since  01:t'mpic  Service  is 
intended  to  attract  merchandise 
shipments,  the  service  will  be  available 
only  for  items  weighing  more  than  two 
pounds.  EMS  items  weighing  two 
pounds  or  less  may  be  included  in  an 
Olympic  Service  mailing,  but  wall  be 
subject  to  postage  at  the  regular  EMS 
rates. 

The  Postal  Service  will  offer  Olympic 
Service  only  from  January  27, 1992, 
through  August  31, 1992.  This  seven- 
month  time  frame  includes  the  dates  of 
the  Winter  Olympic  Games  (February  8 
to  23, 1992]  and  of  the  Summer  Olympic 
Games  (July  25  to  August  9, 1992),  as 
well  as  other  periods  during  which  the 
USOC  and  sponsors  can  be  expected  to 
send  Olympic-related  mail  to  France, 
Switzerland,  and  Spain.  Olympic 
Service  will  terminate  automatically  on 
August  31. 1992.  All  EMS  items  mailed 
after  that  date  will  be  subject  to  postage 
at  the  regular  EMS  rates. 

In  setting  international  postage  rates, 
the  Postal  Service  must  ensure  that  such 
rates  (1)  do  not  apportion  the  costs  of 
the  service  so  as  to  impair  the  overall 
value  of  the  service  to  the  users;  (2) 
apportion  the  costs  of  all  postal 
operations  to  all  users  on  a  fair  and 
equitable  basis;  (3)  are  fair  and 
reasonable;  and  (4)  are  not  unduly  or 
unreasonably  discriminatory  or 
preferential.  The  Olympic  Service  rates 
announced  herein  satisfy  these  criteria. 

The  Postal  Service  adopts  the 
following  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

International  postal  service.  Foreign 
relations. 
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1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authorily:  US.C.  552(a):  39  U.S.C  401. 404. 
407.406. 

2.  Chapter  2  of  the  International  Mail 
Manual  is  amended  by  adding  new 
section  215  to  read  as  follows: 

CHAFTER  2-CONOmONS  FOR  MAILING 

210    Express  Mail  International  Service 


215    Olympic  Service 

215.1  Description 

215.11  General  Express  Mail 
International  Olympic  Service  is 
available  only  for  items  sent  by  or  on 
behalf  of  the  United  States  Olympic 
Committee  (USOC)  and  companies  that 
have  been  designated  as  official 
corporate  sponsors  of  the  1992  Olympic 
Games  by  the  USOC.  for  expedited 
services  to  all  addresses  located  in 
France  and  Switzerland  and  to 
addresses  in  Spain  as  shown  in  the  IMM 
Individual  Country  Listing  fat  that 
country.  Olympic  Service  items  may  be 
sent  from  any  point  in  the  United  States 
agreed  upon  by  the  Postal  Ser\'ice  and 
the  mailer.  There  is  no  service  guarantee 
for  Olympic  Service. 

215.12  Effective  Dates.  Olympic 
Service  is  available  from  January  27, 
1992.  throu^  August  31. 1992. 

215.13  Insurance  and  Indemnity.  See 
IMM  211.4. 

215.14  Return  Receipt  Service. 
Return  Receipt  service  is  available  for 
Olympic  Service  items  sent  to 
Switzerland  and  Spain  at  no  additional 
charge.  See  IMM  340  for  preparation 
procedures.  | 

215.2  Postage  and  Fees 

215.21  Rates.  Olympic  Service  rates 
are  as  shown  in  Exhibit  215.21.  Olympic 
Service  rates  can  also  be  determined  by 
subtracting  15  percent  from  the  Express 
Mail  International  On  Demand  Service 
rates  set  forth  in  the  IMM  Individual 
Country  Listings  for  France, 
Switzerland,  and  Spain,  as  applicable. 

215.22  Payment  Postage  for  Olympic 
Service  items  must  be  paid  tlirough  the 
use  of  an  Express  Mail  corporate 
account 

215.23  Pickup  Service.  The  pickup 
charge,  if  applicable,  is  $4.50  per  pickup 
stop  regardless  of  the  number  of  items 
picked  up. 

215  J    Weight  and  Size  Limits 

215.31    Weight  Limits.  Olympic 
Service  items  must  weigh  over  2  pounds. 
Olympic  Service  items  may  not  weigh 
more  than  33  pounds  if  sent  to 


Switzeriand.  more  than  44  pounds  if  sent 
to  Spain,  or  more  than  66  pounds  if  sent 
to  France. 

'  215.32    Size  Lnnits.  Maximum  length: 
36  inches.  Maximum  length  and  girth 
combined:  79  inches. 

215.4  Applicatioa  for  Oiya^iic  Service 

215.41  Responsibilities  of  Applicant. 
A  mailer  interested  in  qualifying  for 
Olympic  Service  must  contact  its 
International  Account  Representative 
(lAR)  or,  in  the  absence  of  an  LAR.  one 
of  the  following  offices  at  Postal  Service 
Headquarters:  Program  Manager, 
Olympic  Marketing,  at  (202)  288-6687;  or 
Group  Product  Manager,  Olympic 
Marketing,  at  (202)  268-2947.  At  that 
time,  the  applicant  must  provide  Ae 
following  information  about  its 
anticipated  Olympic  Service  mailings: 

(1)  The  name  and  telephone  number  of 
the  person  responsible  for  the  mailings: 

(2)  the  anticipated  origin  addresses;  (3) 
the  anticipated  mailing  dates;  (4)  the 
anticipated  destination  addresses;  (5) 
the  anticipated  volumes:  and  (6)  the 
anticipated  weights.  The  applicant  also 
must  estabUsh  an  Express  Mail 
corporate  account 

215.42  ResponsibiUties  of  lAR.  The 
lAR  determines  eligibility  for  Olympic 
Service  by  verifying  (1)  that  the 
applicant  is  the  USOC  an  o^icial 
Olympic  sponsor,  or  an  agent  maihng  on 
behalf  of  theUSOC  or  an  official 
Olympic  sponsor  and  (2)  that  the 
applicant's  anticipated  mailings  meet 
the  requirements  for  Olympic  Service. 
The  lAR  is  also  responsible  for 
transmitting  the  information  provided  by 
the  applicant  about  anticipated  mailings 
to  the  International  &  Military  Mail 
Operations  Division  and  for  establishing 
the  appUcant's  Express  Mail  corporate 
account 

215.5  Pre-Mailing  Notificatioa 

215.51    ResponsibiUties  of  Mailer.  A 
mailer  that  has  quaUfied  to  use  Olympic 
Service  must  notify  the  Postal  Service  at 
least  24  hours  prior  to  any  planned 
Olympic  Service  mailing.  At  that  time, 
the  mailer  must  provide  the  following 
information  about  the  mailing  in 
question:  (1)  The  origin  address  or 
addresses:  (2)  the  destination  address  or 
addresses:  (3)  the  number  of  items,  their 
sizes,  and  their  weights;  and  (4)  the 
intended  date  and  approximate  time  of 
maihng. 

215  J    Preparation  Requirements 

215.61    Preparation  by  Mailer.  The 
preparation  requirements  for  Olympic 
Service  are  the  same  as  those  for 
Express  Mail  International  on  Demand 
Service.  See  IMM  214.21.  The  address 


label  must  show  the  mailer's  unique 
Olympic  Service  account  number. 

215.62  Preparation  by  Acceptance 
Employee.  The  preparation  requirements 
for  Olympic  Service  are  the  same  as 
those  for  Express  Mail  International  On 
Demand  Service.  See  IMM  214.22. 

215.63  Customs  Forms  Required. 
Olympic  Service  mailers  are  responsible 
for  determining  customs  requirements 
and  complying  with  them.  For  additional 
information  see  the  IMM  Individual 
Country  Listings  for  France. 
Switzerland,  and  Spain,  as  appUcable. 

A  transmittal  letter  making  the 
changes  in  the  pages  of  the  International 
Mail  Manual  will  be  published  and 
transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  by  39 
CFR  20.3. 
Stanley  F.  Mom, 

Assistant  General  Counsel.  Legislative 
Division. 

ExHiBrr  215.21.— Rates  for  Express 
Man.  International  Olympic  Service 
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Exhibit  21S51.— Rates  for  Express 
Mml  International  Olvmpic  Serv- 
ice—Continued 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPartf4 

(Docket  NaFEMA  7533] 

Suspension  of  Community  Eligil>ility 

agency:  Federal  Emergency 
Management  Agency.  FEMA. 

action:  Final  rule. 

summary:  This  rule  identifies 
commiinities,  where  the  sale  of  flood 
insurance  has  been  authorized  imder  the 
National  Flood  Insurance  Program 
(NFIP).  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
t)ecause  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  retirared  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

EFfSCnVE  OATES:  The  third  date 
(**S«sp.")  listed  in  the  third  eokunn  of 
the  table  in  i  64.6. 


Fraak  H."nu)ma8,  Assistant 
Admhiistratot.  OfRee  of  Loss  Redaction, 


Federal  Insurance  Administration.  (202) 
646-2717.  Federal  Center  Plaza,  500  C 
Street.  Suiriliwest,  room  417, 
Washington.  DC  20472. 

National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  which  is 
geiwrally  not  otherwise  available.  In 
return,  commimities  agree  to  adopt  and 
administer  local  floodf^ain  management 
aimed  at  protecting  lives  and  new 
construction  flt>m£itare  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  IMS,  as  aaiended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insuranoe  Program  (42 
U.S.C.  4001-4128)  onless  an  appropriate 
public  body  adopts  adequate  floodplain 
management  measures  with  effective 
enforcement  measures.  The  communities 
^ted  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
widi  progreiB  regulations  (44  CFR  part 
59  et.  seq.).  Accordingly,  the 
communities  will  be  suspended  on  the 
effective  date  in  the  third  column.  As  of 
that  date,  flood  insuranoe  will  ao  longer 
be  available  in  the  omunonity. 
However,  some  of  these  commimities 
may  adopt  and  subaiit  the  required 
documentation  of  legally  enforceable 
floodplain  management  measures  after 
ttiis  rule  is  published  bat  prior  to  the 
actual  suspension  date,  liiese 
communities  will  not  be  suspended  and 
will  continue  their  eligibility  for  the  sale 
of  insurance.  A  notice  withdrawing  the 
easpeneien  of  the  communities  will  be 
published  in  the  fbdmaliieomter.  In   . 
the  interim,  if  you  wish  to  determine  if  a 
particular  community  was  suspended  on 
the  siispension  date,  contact  the 
appropriate  FEMA  Regional  Offlce  or 
die  NFIP  sernciflg  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
ImoiBBce  Bate  Map  (FIRM).  Hie  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  easistBnoe  porsuant 
to  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  die  identified  epedal 
flood  inEBBd  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emecgenoy^Management  Agency's  initial 
flood  insurance  map  of  the  commimity 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1073  {Pub.L  fl»-234),  as 


amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administcator  fiads  that  notice 
and  public  comaieot  itnder  5  U.S.C 
553(b)  are  impracticable  and 
unnecessaiy  beoeme  oomnanities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provisions  <^  6  U^C. 
605(b),  the  Administrator,  Federal 
Instirance  Administration,  FEMA. 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  eoonomic  impact  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  lor  communi  ty 
participation.  la  each  entry,  a  complete 
chronology  of  effective  dates  appears 
"for  each  listed  uoiiuiiuiiity. 

List  of  SubjecU  in  44  CFR  Part  M 

Flood  insurance,  floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64-4  AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Autliority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

964.S   LM of eNjIble cofiNnunitlea. 
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U  Ml 


state  and  location 


Regular  Progriw  Convef  alona 


hJewYork;  ' 

Henrietta,  Town  of,  Monroe  County.. 


Manlius.  Town  of,  Qnondaga  County . 
Barker,  Town  of,  Broorne  Coonty...,k... 


Region  III 
west  Virginia:  Shinnston,  City  of,  Harrison  County 

Region  IV 

Tennessee:  Spring  City,  Town  of,  Rtiea  County ..... 

Kentucky:  Cumt)erland,  City  of,  Harlan  County „ 

iV 


Michigan: 

Wyoming,  Oty  of,  Kent  County.. 


Georgetown,  Charter,  Township  of,  Ottawa  County., 
dare.  City  of.  Township  of , 


VI  I 

Oklahoma;  Payne  County,  Unincorporated  Areas .. 

Region  IX 

CaKfomia:  San  Clemente,  City  of,  Orange  County . 


Region  V 

Minnesota:  St.  Louis  County,  Unincorporated  Areas.. 

Region  VI 

Oklahoma: 

Comanche  County,  Unincorporated  Areas.. 


Lawtoa  City  of,  Comanche  County . 

Region  VII 

Iowa:  LeGrand,  City  of,  Marshall  County 


Region  VIII 

Colorado:  Arvada,  City  of,  Adams  and  Jefferson  Coun- 
ties. 


Community 
No. 


360419 
360584 
360037 

540060 

475448 
210100 

260111 
260589 
260629' 

400493 

060230 

270416 

400489 
400049 

190606 

085072 


Effective  date  authorization/cancellation  of  sale  of 
flood  insurance  In  community 


Mar.  23,  1973,  Emerg.;  Nm.   5,  1980.  Reg.;  Feb.  5, 

1992,  Susp. 
Nov.  8,  1973,  Emerg.;  Dec.  15,  1982,  Reg.;  Feb.  5, 

1992,  Susp. 
July  22,  1975.  Emerg.;  Jan.  6,  1984,  Reg.;  Feb.  5. 

1992,  Susp. 

May  13,  1975,  Emerg.;  Mar.  16.  1988,  Reg.;  Feb.  5, 
1992,  Susp. 

Feb.  25,  1972,  Emerg.;  Dec.  22,  1972,  Reg.;  Feb.  5, 

1992,  Susp. 
Nov.  5.  1971.  Emerg.;  Mar.  15.  1977.  Reg.;  Feb.  5, 

1992,  Susp. 


Apr.  11,  1973,  Emerg.;  Sept.  2,  1982,  Reg.;  Feb.  5, 

1992.  Susp. 
Dec.  16,  1975,  Emerg.;  July  18,  1985,  Reg.;  Feb.  5, 

1992,  Susp. 
Aug.  26,  1975,  Emerg.;  Feb.  5,  1992.  Reg.;  Feb.  5, 

1992.  Susp. 

Apr.  7,  1987,  Emerg.;  Nov.  19,  1987.  Reg.;  Feb.  5, 
1992,  Susp. 

July  9,  1975.  Emerg.;  Dec.  4. 1979,  Reg.;  Feb.  5,  1992, 
Susp. 

Apr.  23.  1974,  Emerg.;  Feb.  19,  1992,  Reg.;  Feb.  19. 
1992.  Susp. 


Sept  26,  1991,  Emerg.;  Feb.  19,  1992,  Reg.;  Feb.  19. 

1992,  Susp. 
Nov.  15,  1973,  Emerg.;  Feb.  19,  1992.  Reg;  Feb.  19. 

1992,  Susp. 

Dec.  5,  1977.  Emerg.;  Sept  1,  1987,  Reg.;  Feb.  19, 
1992,  Susp. 

Apr.  30,  1971,  Emerg.;  June  23,  1972,  Reg.;  Feb.  19, 
1992,  Susp. 


Current  effective 
map  date 


Feb.  5, 1992 

Feb.  5.  1992. 

Feb.  5. 1992 

Do. 

Feb.  5, 1992 

Do. 

Feb.  5, 1992 

Do. 

Feb.  5.  1992 

Do. 

Feb.  5,  1992 

Po. 

Feb.  5.  1992 

Do. 

Feb.  5,  1992 

Do. 

Feb.  5. 1992 

Do. 

Feb.  5, 1992 

Do. 

Feb.  5, 1992 

Do. 

Feb.  19, 1992 

Feb.  19,  1992 

Feb.  19, 1992 

Do. 

Feb.  19, 1992 

do. 

Sept  1, 1987 

Do. 

Feb.  19,  1992 

Do. 

Date  certain 

Federal 
assistance  no 
longer  available 
in  special  flood 

hazard  areas 


Code  for  reading  fourth  column;  Emerg— Emergency:  Reg.— Regular;  Susp.— Suspension. 


Issued:  January  24.,1992. 
CM.  "Bud"  Schauerte, 

Administrator.  Federal  Insurance 

Administration. 

(FR  Doc.  92-2150  Filed  1-29-92;  8:45  am] 

BILUNG  CODE  671»-21-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571, 572.  and  587 
[Docket  No.  88-06;  Notice  15] 
RIN  2127-AE05 

Federal  Motor  Vehicle  Safety 
Standards;  Side  Impact  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Response  to  petitions  for 
reconsideration. 

summary:  On  October  30, 1990.  NHTSA 


published  in  the  Federal  Register  a  final 
rule  adding  dynamic  test  procedures  and 
performance  requirements  to  Standard 
No.  214  (55  FR  45722).  The  dynamic  test 
requirements  of  Standard  No.  214  are 
phased  in  over  a  three-year  period, 
beginning  on  September  1, 1993.  At  the 
same  time,  NHTSA  also  published  final 
rules  (1)  establishing  the  specifications 
for  the  side  impact  dummy  to  be  used  in 
the  dynamic  crash  test  (55  FR  45757),  (2) 
establishing  the  attributes  of  the  moving 
deformable  barrier  (MDB)  to  be  used  in 
the  dynamic  crash  test  (55  FR  45770). 
and  (3)  establishing  the  reporting  and 
recordkeeping  requirements  necessary 
for  NHTSA  to  enforce  the  phase-in  of 
the  new  requirements  (55  FR  457fWl. 
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NHTSA  received  four  petitions  for 
reconsiderattoD  of  these  final  rules.  The 
petitions  requested  that  NHTSA  aUow 
carry-forward  credits  during  the  phase- 
in  of  the  dynamic  test  requirements, 
establish  additional  procedures  and 
details  concerning  the  dynamic  crash 
test,  make  changes  to  address 
variability  in  the  dynamic  crash  test, 
and  adopt  an  alternative  dynamic  crash 
test. 

This  notice  provides  NHTSA's 
re^onse  to  the  petitions  for 
reconsideration.  The  agency  has 
concluded  that  it  is  not  appropriate  to 
adopt  most  of  die  changes  requested  in 
the  petitions  for  reconsideration  and  is 
therefore,  for  the  most  part  denying  the 
petitions.  However,  NHTSA  is  granting 
the  petitions  with  respect  to  requests  for 
certain  changes  in  specifications 
concerning  the  axle  length  of  the  MDB  in 
the  crabbed  mode  and  the  wheel  hub  of 
the  MDE  The  agency  plans  to  issue  a 
separate  final  rde  concerning  those 
issues  shortly. 

FOR  FURTHEfl  MFORMATIdN  COHTACT: 
Dr.  Joseph  Kanianthra.  Chief,  Side  and 
Rollover  Crash  Protection  Division, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW.. 
Washington.  DC  20590  (202-366-4924). 

sumtEMENTiurr  MMHUMTmi: 


I.  Background 

NHTSA's  safety  standard  for  side 
impact  protection  is  Federal  Motor 
Vehicle  Safety  Standard  No.  214.  On 
October  30, 1990,  NHTSA  pubhshed  in 
the  Federal  Register  a  final  rule  adding 
dynamic  test  procedures  and 
performance  requirements  to  Standard 
No.  214  (55  FR 45722).  The  dynamic  test 
requirements  of  Standard  No.  214  are 
applicable  to  passenger  cars  and  are 
phased  in  over  a  three-year  period, 
beginnii^  on  September  1. 1993.  At  the 
same  time,  NHTSA  also  published  final 
rules  (1)  establahing  the  specifications 
for  the  side  inqact  dummy  to  be  used  in 
the  dynamfc  cxaah  test  (55  FR  45757).  (2) 
establishing  the  attributes  of  the  moving 
deformable  barrier  to  be  used  in  the 
dynamic  crash  test  (55  FR  45770),  and  (3) 
establishing  the  reporting  and 
recordkeeping  requirements  necessary 
for  NHTSA  to  enforce  the  phasing-in  of 
the  new  cfynamic  test  procedure  {55  FR 
45766).  (In  this  notice,  NHTSA  refers  to 
the  four  final  rules  colleetiwly  as  "the 
final  side  impact  rules"  or  "tke  final 
rules.")  NHTSA  received  petitions  far 
reconsideratian  of  these  final  rules  from 
(1)  the  Motor  Vehicle  Manufacturers 
Assodatiaa  eM\*IA),  [2]  the  Ford  Motor 
Company  ^orrij.  (3)  the  AssodaBwiof 
Intematioaal  Autcnniiabile  Mannfoctaters 


(AIAMJ,  and  (4)  the  International 
Staadank  Oi^nization  (ISO). 

II.  Snmmary  of  Petitions  for 
Resomiuiation 

MVMA  petitioned  for  changes  in  the 
rules  (1)  to  allow  carry-forward  credits 
during  the  phase-in  of  the  dynamic  test 
requirements,  (2)  to  establish  additional 
proced\u«s  and  details  concerning  the 
dynanic  crash  test,  and  (3)  to  address 
variability  in  the  dynamic  crash  test 
Ford  joined  in  the  petition  filed  by 
MVMA.  AIAM  petitioned  NHTSA  to 
allow  carry-forward  credits  during  the 
phase-m.  The  ISO  petitioned  for  NHTSA 
to  review  the  draft  ISO  standard  dealing 
with  a  dynamic  side  impact  test 
procedure  "with  the  diought  to 
substitute  it  or  using  it  as  an  alternative 
for  the  test  procedure  specified  by 
NHTSA  in  the  final  rule."  The  issues 
raised  by  the  petitioners  are  discussed 
more  fully  below. 

in.  Discussion  of  Issues  Rused  by 

Petitioners  ^ 

A.  Carry-Forward  Credits 

As  discassed  above,  the  new  djmamic 
test  requirements  of  Standard  No.  214 
are  ^ased  in  over  a  three-year  period, 
beginning  on  September  1, 1983.  The 
October  30, 1990  final  rule  estabUshed 
two  alternative  complrance  schedules. 
Each  manufacturer  must  comply  with 
eitlwr  alternative,  at  ite  discretirai. 
Under  the  first  schedule,  each 
manufacturer  will  have  to  meet  the  new 
siiie  impact  performance  requirements 
based  on  the  foUowing  phase-in 
schedule: 

10  percent  of  uitonobiles  it 
manufactures  during  the  12  month 
period  beginning  September  1, 1993; 

25  percent  of  autoraobiles  it 
manufactures  during  the  12  monft 
period  begiimiBg  September  1, 1494; 

40  percent  of  autonudiiles  it 
mannfoctures  during  the  12  month 
period  beginning  September  1, 1995;  ami 

All  autonobiles  it  maimfactures  on  ar 
after  September  1. 1996. 

Under  the  odier  schedule,  no 
compliance  will  be  required  during  the 
production  year  beginning  September  1, 
1993,  but  foil  implementation  will  be 
required  effective  September  1. 1994. 

NHTSA  did  not  include  any 
provisions  for  carry-forward  credits  for 
eariy  compliance  in  the  October  30, 1990 
final  nde.  For  the  Standard  No.  206 
passenger  car  automatic  restraint  phase- 
in,  the  agency  decided  that  it  would  be 
appropriate  to  permit  nanofoctarers 
that  exceeded  the  mininnim  phase^n 
requiremeats  in  earlier  years  to  "coont" 
thoae  extra  weiiides  toward  meeting  the 
minimum  percentage  requirements  of 


later  years.  Tbe  agency  concluded  that 
such  a  credit  would  eacoarage  the  early    ■ 
introduction  of  larger  numbers  of 
automatic  restraints. 

However,  as  explained  in  the 
preamble  to  the  October  30, 1990  final 
rule  estoblishiag  the  dynamic  side 
impact  test  there  is  a  mapr  difference 
between  the  Standard  No.  208  phase-in 
and  the  side  impact  phase-in.  Almost  all 
cars  needed  the  addition  of  automatic 
belts  or  air  bags  to  meet  Standard  No. 
206,  while  some  vehicles  do  not  need 
any  changes  to  meet  the  new  side 
impact  requirements.  If  carry-forward 
credit  provisions  were  established  for 
the  side  impact  phase-in.  manufacturers 
might  be  able  to  build  up  credits  during 
the  first  year  of  the  phase-in  by  using 
cars  which  already  meet  the 
requirements.  With  this  approach,  those 
manufacturers  could  avoid  making 
changes  to  meet  the  percentage 
requirements  in  the  second  and  third 
years  of  the  phase-in.  Under  this 
scenario,  allowing  carry-forward  credits 
could  have  the  effect  of  slowing 
manufacturer's  efforts  to  improve  side 
impact  protection.  Therefore,  for  the 
final  side  impact  rules,  the  agency 
concluded  that  carry-forward  credit 
provistons  would  be  inappropriate. 

As  discussed  above,  MVMA,  Ford, 
and  AIAM  petitioned  for  carry-forward 
credits.  The  petitioners  argued  that 
NHTSA  had  underestimated  the  number 
of  vehicles  that  require  design  changes. 
They  further  asserted  that  NHTSA  had 
based  its  decision  against  allowing 
carry-forward  credits,  in  part,  on  this 
alleged  underestimate.  The  petitioners 
stated  that  NHTSA's  estimate  of  how 
many  current  production  models  already 
meet  the  requirements  was  based  on 
single  crash  test  results  of  individual 
production  cars.  The  petitioners 
asserted  that  the  results  from  other  tests 
would  fall  both  above  arul  below  the 
results  of  any  given  test.  They  further 
stated  that,  therefore,  manufacturers 
cannot  base  their  oertificatioo  of 
compliance  with  a  safety  standard  on 
comparisons  of  single  test  scores  with 
the  level  set  by  the  standard.  The 
petitioners  stated  that  the  average  score 
of  a  particular  model  certified  by  a 
manufacturer  seeds  to  be  far  eaou^ 
below  the  level  set  by  the  standard  to 
assure  compliance  of  all  such  vehicles. 
MVMA  asserted  that  vdiicles 
comprising  less  than  10  percent  of  tbe 
current  fleet  would  be  ^>le  to  test  at  a 
low  enough  level  to  assure  compliance 
with  the  atandard. 
MVMA  farther  ai«ued  that 

manofacturers  bave  fomulated  product 
eapneering  plans  an  leliaaoe  on  the 

atsumptioa  that  the  final  aide  impact 
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rule  would  include  carry-forward 
credits.  MVMA  urged  NHTSA  to  adopt 
carry-forward  credits,  in  part,  because 
of  this  reliance.  MVMA  also  asserted 
that  interested  parties  were  not  given 
notice  in  the  proposed  rule  of  NHTSA's 
decision  not  to  include  carry-forward 
credits.  MVMA  further  asserted  that  the 
public  was,  thus,  effectively  denied  the 
opportunity  to  comment  on  the  effects  of 
not  permitting  such  credits. 

Finally,  MVMA  argued  that  allowing 
carry-forward  credits  would  encourage 
the  early  availability  of  complying 
vehicles  and  help  avoid  excessive 
tooling  costs  that  would  be  associated 
with  bringing  vehicles  into  compliance 
ahead  of  normal  scheduled  design 
changes.  NHTSA's  analysis  of  these 
arguments  appears  below. 

In  the  Final  Regulatory  Impact 
Analysis  for  the  side  impact  rule, 
NHTSA  estimated  that  36.4  percent  of 
front  seat  positions  and  47.8  percent  of 
rear  seat  positions  in  thg  current  fleet 
would  meet  the  requirements  of  the  final 
side  impact  rule  without  any  changes. 
NHTSA  based  the  estimate  on  test  data 
on  production  vehicles  from  1984  and 
later  model  years  that  were  available  to 
the  agency.  NHTSA  used  the  actual  test 
data,  without  adjustment.  As  also 
discussed  in  the  Fmal  Regulatory  Impact 
Analysis,  NHTSA  estimates  that  about 
32  percent  of  today's  fleet  would  test  at 
a  Thoracic  Trauma  Index  (dummy) 
(TTI(d))  level  of  80  g's  or  lower.  This  is 
10  g's  below  the  performance 
requirements  for  two-door  cars  and  5  g's 
below  the  performance  requirement  for 
four-door  cars.  i  ^ 

NHTSA  recognizes  that 
manufacturers  may  not  be  willing  to 
base  a  certification  of  compliance  with 
the  dynamic  test  requirements  of 
Standard  No.  214  on  the  results  of  a 
single  test.  This  would  be  particularly 
true  if  that  test  indicates  compliance  by 
only  a  narrow  margin.  NHTSA  agrees 
with  MVMA's  assertion  that  a 
manufacturer's  certification  of 
compliance  with  safety  standards 
should  reflect  a  high  degree  of 
confidence  that  the  vehicles  do  indeed 
comply.  However,  the  petitioners  did  not 
provide  any  information  indicating  the 
performance  level  that  they  believe  is 
necessary  for  certification.  A  i 
manufacturer's  confidence  of 
compliance  will  depend  upon  a  variety 
of  factors,  including  the  manufacturer's 
build  tolerances,  production  methods, 
and  quality  control.  Taking  this  into 
account.  NHTSA  is  unable  to  agree  with 
the  assertion  that  vehicles  comprising 
less  than  10  percent  of  the  fleet  will  be 
able  to  test  at  a  low  enough  TTI(d)  level 
to  assure  compliance  with  the  standard. 


NHTSA  concludes  that  at  least  some 
manufacturers  will  be  able  to  exceed  the 
10  percent  requirement  during  the  first 
year  of  the  phase-in  without  applying 
any  new  measures.  Some  manufacturers 
may  even  be  able  to  meet  the  25  percent 
requirement  for  the  second  year  without 
improvements  in  side  impact  protection. 
With  carry-forward  provisions,  these 
manufacturers  would  be  able  to  delay 
improvements  quite  far  into  the  future. 
Therefore,  NHTSA  concludes  that  carry- 
forward credits  could  cause  a  delay  in 
achieving  the  safety  benefits  of  the  final 
side  impact  rules. 

The  petitioners  also  asserted  that 
interested  parties  were  not  given  notice 
in  the  proposed  rule  of  NHTSA's 
decision  not  to  include  carry-forward 
credits.  They  further  asserted  that  the 
public  was,  thus,  effectively  denied  the 
opportunity  to  comment  on  the  effects  of 
not  permitting  such  credits.  The  NPRM 
did  not  discuss  the  issue  of  carry- 
forward credits.  While  the  petitioners 
are  correct  that  the  NPRM  did  not 
specifically  state  that  NHTSA  was  not 
planning  to  adopt  carry-forward  credits, 
neither  did  it  state  that  NHTSA  was 
planning  to  adopt  them.  The  agency 
does  not  agree  that  this  silence  provided 
any  basis  for  manufacturers  to  assume 
that  such  credits  would  be  permitted. 

Further,  many  commenters  addressed 
the  phase-in  issue.  However,  no 
manufacturer  stated  that  its  compliance 
was  premised  on  the  availability  of 
carry-forward  credits. 

The  petitioners  further  asserted  that 
manufacturers  have  formulated  product 
engineering  plans  in  reliance  on  the 
assumption  that  the  final  side  impact 
rule  would  include  carry-forward 
credits.  They  urged  in  their  petitions  that 
NHTSA  adopt  carry-forward  credits,  in 
part,  because  of  this  reliance.  However, 
the  manufacturers'  unjustified  reliance 
does  not  provide  a  basis  for  NHTSA  to 
change  an  otherwise  valid  rule.  All 
aspects  of  a  proposal  are  subject  to 
change  upon  issuance  of  a  final  rule. 
This  is  the  case  even  if  some 
manufacturers  have,  notwithstanding 
the  potential  for  change,  developed 
engineering  plans  based  on  the  proposal. 
Further,  as  discussed  above,  the 
manufacturers  developed  their  plans 
based  on  a  matter  that  was  not 
specifically  addressed  in  the  proposal. 

In  conclusion,  NHTSA  has  decided 
not  to  allow  for  carry-forward  credits  in 
connection  with  the  phase-in.  NHTSA 
has  concluded  that  such  credits  could 
have  a  negative  impact  on  motor  vehicle 
safety  by  slowing  the  increase  in  the 
number  of  passenger  cars  meeting  the 
dynamic  test  requirements  of  the  final 
side  impact  rules. 


B.  Additional  Procedures  and  Details 
Concerning  Dynamic  Crash  Test 

MVMA  peUtioned  NHTSA  to 
establish  additional  procedures  and 
details  concerning  the  dynamic  crash 
test.  Ford  supported  the  MVMA  position 
in  its  own  petition.  MVMA  was 
concerned  that  if  a  NHTSA  compliance 
test  (generally  conducted  by  a 
contractor)  appears  to  indicate  that  a 
vehicle  is  not  in  compliance  with  the    - 
rule,  insufficient  data  will  be  available 
to  indicate  whether  the  compliance  test 
was  run  according  to  NHTSA 
specifications.  In  particular,  the 
petitioner  was  concerned  about 
objective  post-crash  determination  of: 

1.  The  crush  strength  of  the  barrier 
face  in  the  compliance  test, 

2.  Lateral  barrier-to- vehicle  impact 
point  relative  to  the  ±  2  inch  tolerance 
set  forth  in  the  specification, 

3.  Vertical  barrier-to-impact  point 
relative  to  the  13  inches  ground-to-MDB 
bumper  dimension,  and 

4.  Tlie  perpendicularity  of  the  vehicle 
centerline  relative  to  the  MDB 
centerline. 

MVMA  suggested  that  the  above 
issues  be  resolved  by  "(1)  providing  a 
means  for  objective  post-crash 
determination  of  the  lateral  and  vertical 
impact  point  and  the  vehicle-to-MDB 
angle;  (2)  positive  identification  of  the 
barrier  face  used,  such  as,  for  example, 
showing  the  test  number  on  the  barrier 
face  in  a  manner  which  can  be  identified 
in  crash  films;  and  (3)  preservation  aiul 
custodial  protection  of  the  vehicle, 
barrier  face,  and  test  data  for  a  period  of 
time  after  the  crash  sufficient  to  allow 
NHTSA  and  the  manufacturer  an 
opportunity  for  inspection  of  the  vehicle 
and  barrier  face  and  testing  of  material 
samples." 

NHTSA  agrees  with  the  petitioners 
that  their  reconunended  procedures  are 
generally  desirable.  In  fact,  NHTSA 
contractors  ciurently  use  many  of  the 
recommended  procedures  during  crash 
tests  conducted  to  determine 
compliance  with  other  safety  standards. 
However,  NHTSA  does  not  consider  it 
necessary  to  include  these  detailed 
procedures  in  Standard  No.  214.  NHTSA 
has  not  included  this  level  of  detail  in 
other  safety  standards  involving  crash 
tests.  Instead.  NHTSA  will  adopt  the 
MVMA  suggestions,  as  appropriate,  in 
the  agency's  Laboratory  "Test  Procedure 
for  the  standard.  This  document  will 
describe  in  detail  how  a  NHTSA 
contractor  is  to  conduct  compliance 
.  testing  with  Standard  No.  214.  As  an 
exercise  of  agency  discretion,  NHTSA 
allowed  the  public  an  opportunity  to 
comment  on  a  draft  of  this  document. 
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NHTSA  believes  that  this  document  will 
satisfy  the  concerns  expressed  by 
MVMA. 

C.  Variability  in  Test  Results 

MVMA  also  recommended  changes  in 
the  final  rule  to  address  variability  in 
dynamic  crash  test  results.  MVMA 
recommended  changes  to  address  what 
it  considered  to  be  problems  with  (1) 
barrier  honeycomb  crush  strength 
variability  and  dummy  response.  (2)  test 
dummy  positioning  variability.  (3)  test 
dummy  calibration  corridor  width,  and 
(4)  the  MDB  track  width.  NHTSA 
analyzes  these  issues  below. 

1.  Barrier  Honeycomb  Crush  Strength 
Variability  and  Dummy  Response 

MVMA  stated  that  its  member 
companies  had  found  that 
manufacturing  variations  produce 
significant  crush  strength  differences  in 
the  aluminum  honeycomb  structure  of 
the  MDB.  MVMA  asserted  that  these 
differences  have  the  potential  for 
contributing  to  unpredictability  in  test 
dummy  responses  and  results.  MVMA 
stated  that  a  series  of  tests  conducted 
by  Ford  showed  that  the  overwhelming 
majority  of  barrier  faces  tested  did  not 
meet  the  crush  strength  of  45  ±  2.5  psi 
specified  in  the  final  side  impact  rules. 
MVMA  stated  that  some  of  the  barriers 
furnished  by  Hexcel  Corporation 
(Hexcel)  may  not  meet  the  crush 
strength  requirements  of  the  final  rules. 

MVMA  asserted  that  deviations  from 
the  crush  strength  specifications  can 
significantly  affect  both  certification  and 
compliance  test  results.  MVMA 
submitted  data  from  13  dynamic  crash 
tests  and  concluded  that  front  seat  test 
dummy  pelvic  acceleration  changed  an 
average  of  1-89  g's  for  each  single  psi 
change  in  barrier  crush  strength. 

MVMA  urged  NHTSA  to  establish  a 
certification  procedure  which  would 
require  barrier  face  manufacturers  to  (1) 
conduct  a  preassembly  crush  test  of 
each  barrier  face  and  (2)  provide  the 
purchaser  of  each  barrier  face  copies  of 
all  test  documentation  related  to  the 
certification  of  the  barrier  face.  MVMA 
estimated  that  the  honeycomb  would 
need  to  be  pre-crushed  two  inches  under 
their  proposed  procedure. 

NpfrSA  personnel  have  discussed 
possible  barrier  face  variability  with 
personnel  from  Hexcel.  Hexcel 
determined  the  crush  strength  of  barrier 
faces  using  a  different  procedure  than 
that  recommended  by  NHTSA.  Some  of 
the  barrier  faces  certified  by  Hexcel 
(using  their  certification  test  procedure) 
as  meeting  the  crush  strength  specified 
in  the  final  side  impact  rules  may 
actually  have  been  outside  the 
specifications  (using  the  procedure  for 


determining  crush  strength 
recommended  by  NHTSA). 

However,  NHTSA  has  not  seen  the 
variability  claimed  by  MVMA  in  its 
analysis  of  data  firom  various  sources  on 
crash  test  repeatability.  Further,  NHTSA 
is  convinced,  based  on  strong 
assurances  from  Hexcel,  that  Hexcel 
will  be  able  to  manufacture  and  supply 
barrier  faces  which  meet  the  specified 
crush  strength,  as  determined  by  the 
NHTSA  procedure.  Further,  another 
company  (Plascore,  Inc.)  has  notified 
NHTSA  that  it  is  able  to  manufacture 
barrier  faces  that  meet  the  specifications 
of  the  final  rules. 

Thus,  NHTSA  concludes  that  it  is 
possible  to  manufacture  barrier  faces 
that  meet  the  crush  strength 
specifications  of  the  final  rules.  NHTSA 
further  concludes  that  passenger  car 
manufacturers  can  request  a 
manufacturer  of  barrier  faces  to 
"certify"  that  its  product  meets  the 
NHTSA  specifications,  using  the 
certification  test  procedure 
recommended  by  NHTSA.  However, 
such  a  certification  would  be  a  private 
contractual  matter.  NHTSA  does  not 
have  the  authority  to  require  such 
certification  by  a  barrier  face 
manufacturer  as  part  of  a  safety 
standard.  Safety  standards  apply  only  to 
manufacturers  (and  importers)  of  motor 
vehicles  and  motor  vehicle  equipment. 
Safety  standards  do  not  apply  to 
manufactiu^rs  of  test  devices  used  in 
compliance  tests.  Therefore,  NHTSA 
does  not  believe  that  the  change 
requested  by  petitioners  is  necessary  or 
appropriate. 

2.  Test  Dummy  Positioning  Variability 

In  its  petition,  MVMA  stated  that 
variations  in  test  dummy  position  can 
significantly  affect  test  dummy 
responses  in  all  forms  of  crash  testing, 
including  side  impacts.  MVMA 
recognized  that  NHTSA's  present 
positioning  procedures  are  the  result  of 
a  substantial  effort  by  the  agency  to 
minimize  the  variations^  in  positioning. 
However,  MVMA  asserted  that  the 
procedures  still  lack  sufficient 
objectivity,  because  manufacturers  and 
NHTSA  compliance  contractors  could 
unknowingly  locate  test  dummies  in 
different  positions  and  those  different 
positions  could  significantly  affect  test 
results. 

MVMA  submitted  test  data  which  it 
asserted  showed  that  the  response 
measurement  for  rear  seat  test  dummy 
pelvic  acceleration  was  directly  related 
to  the  test  dummy's  lateral  distance 
from  the  interior  door  trim.  MVMA  also 
submitted  the  results  of  a  Ford  study  on 
dummy  positioning  in  a  1990  Lincoln 
Continental.  MVMA  asserted  that  the 


Ford  study  identified  lateral  dummy 
position  spread  of  up  to  3.2  inches  using 
the  test  dummy  seating  procedure 
specified  in  the  final  rules. 

MVMA  urged  NHTSA  to  adopt  a 
different  dummy  positioning  procedure. 
MVMA  recommended  that  NHTSA 
specify  that  the  midsagittal  plane  of  the 
test  dummy  be  positioned  on  the 
longitudinal  centerline  of  the 
manufacturer's  Designated  Seating 
Position,  with  a  lateral  tolerance  of  ±0.5 
inches.  According  to  MVMA,  this 
location  in  the  test  vehicle  can  be 
determined  by  measuring  from  the 
vehicle  centerline  to  the  midsagittal 
plane.  MVMA  states  that  dimensions 
identifying  the  centerline  of  the  DSP  for 
individual  vehicle  models  would  be 
required  from  each  manufacturer. 

NHTSA  agrees  that  pelvic  readings  on 
a  test  dummy  would  be  affected  by 
changes  in  lateral  distance  from  the  side 
surface  of  the  struck  car  in  a  crash  test. 
It  is  for  this  reason  that  NHTSA  does 
not  believe  that  it  is  appropriate  to 
adopt  the  dummy  positioning  procedure 
suggested  by  MVMA.  Under  the  MVMA 
approach,  a  manufacturer  would  be  free 
to  designate  a  seating  position  far  away 
from  the  side  surface  of  the  car.  As 
acknowledged  by  MVMA,  a  greater 
distance  from  the  side  surface  of  the  car 
would  lower  pelvic  readings  on  the  test 
dummy  during  a  crash  test.  However, 
actual  passengers  in  such  a  car  model 
ipay  sit  closer  to  the  car's  side  surface, 
rather  than  in  the  designated  seating 
position  adopted  by  the  vehicle's 
manufacturer.  This  would  be 
particularly  true  for  bench  seats.  Thus, 
the  MVMA  procedure  might  yield 
results  that  would  not  reflect  actual 
sitting  positions  of  many  vehicle 
occupants.  In  addition,  it  would  result  in 
less  stringent  requirements  for  side 
impact  protection. 

Further,  NHTSA  believes  that  with  the 
seating  procedure  specified  in  the  final 
rules,  there  would  be  no  noticeable 
variation  in  the  position  of  the  dummy  in 
different  cars  of  the  same  model,  unless 
the  vehicles  have  appreciable 
discrepancies  in  their  dimensions.  It  is 
possible  that  the  variability  found  in  the 
data  submitted  by  MVMA  could  be  due 
to  incorrect  use  of  the  prescribed  seating 
procedures. 

Therefore.  NHTSA  has  decided  to 
retain  the  dummy  seating  procedure 
specified  in  the  final  rules.  NHTSA  has 
concluded  that  this  seating  procedure  is 
preferable  to  one  recommended  by 
MVMA  and  will  not  result  in  significant 
variability  in  dummy  test  results. 


3.  Test  Duniny  Cabbration  Corridor 
Width 

MVMA  also  petitioned  for  a  change  in 
the  pelvic  acceleration  calibration 
corridor  width  estabUshed  in  the  final 
rules.  Below.  NHTSA  discusses  this 
aspect  of  the  MVMA  petition  after 
explaining  the  concept  of  calibration 
corridors. 

The  final  side  impact  rules  set 
detailed  specifications  concerning  the 
side  impact  dummy  (SID)  used  for  the 
dynamic  side  impact  test.  Before  a  test 
dummy  can  be  used  in  a  vehicle  crash 
test,  it  must  be  examined  to  ensure  that 
it  conforms  to  all  specifications  set  for 
the  SID  (including  the  blueprints  of  the 
SID.  which  are  incorporated  by 
reference  in  the  final  rules).  In  addition, 
the  dummy  must  be  carefully  examined 
to  make  sure  that  it  has  been  correctly 
assembled.  Finally,  the  test  dummy  must 
pass  a  series  of  calibration  tests,  which 
are  alo  referred  to  as  qualification  tests. 
As  stated  in  the  preamble  to  the  final 
rule  establishing  requirements  for  the 
SID,  calibratiwi  tests  are  not  the 
primary  means  for  ensuring 
repeatability  and  reproducibility  in  full 
scale  testing.  The  cabbration  tests  serve 
as  a  final  check  on  uniformity  of 
construction,  assembly,  and 
instrumentation  of  the  dummy  and  the 
proper  functioning  of  the  dummy  as  a 
system  test  device.  They  also  help 
indicate  if  a  dummy  has  been  damaged 
in  a  prior  test. 

The  final  side  impact  rules  established 
a  SID  pelvic  acceleration  calibration 
corridor  of  40  to  60  g's.  a  width  of  20  g's. 
MVMA  recommended  a  narroweriJelvic 
acceleration  calibration  corridor  of  10 
gs.  MVMA  agreed  with  NHTSA  that  the 
test  dummy  calibration  corridor  in  the 
final  rules  would  help  reduce  the  risk  of 
calibration  failures.  However,  MVMA 
asserted  that  the  benefits  of  fewer 
calibration  failures  "are  vastly 
outweighed  by  the  greater  risk  of 
unacceptably  wide  variation  in  test 
results  that  are  produced  by  the  wide 
calibration  corridor."  MVMA  further 
asserted  diat  the  SID  pelvic  acceleration 
calibration  corridor  is  "of  itself  a 
contributor  to  test-to-test  variability." 
MVMA  attached  a  regression  analysis 
of  Ford  test  data  for  the  Taurus,  which 
MVMA  asserted  indicated  that  pelvic 
acceleration  could  vary  as  much  as  50 
g's  in  crash  tests,  even  if  the  test  dummy 
responses  were  within  the  permissible 

calibration  range.  MVMA  asserted  that 
variations  of  tUs  magnitude  could 

produce  "unmanageable  and 

unpredictable  crash  test  results." 
NHTSA  does  not  agree  with  MVMA 

that  the  cabbration  corridors 

established  in  the  final  rules  will  lead  to 
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excessive  variability  in  vdiicle  crash 
test  results,  using  the  SID.  As  discussed 
more  folly  in  Section  III  A  of  the  Final 
Regulatory  Impact  Analysis  for  the  final 
sitte  impact  rules,  the  variability  for 
Tn(d)  and  pelvic  accderation  observed 
by  NHTSA  in  crash  tests  was  less  than 
10  percent,  far  less  than  that  cited  by 
MVMA.  In  addition,  there  is  inherent 
variability  in  crash  tests.  MVMA  has  no 
basis  to  ascribe  all  of  this  variability  to 
the  width  of  the  dummy  calibration 
corridors. 

Further,  as  discussed  above, 
cabbration  corridors  are  established  to 
ensure  that  dummy  system  components 
are  functioning  properly  in  a  laboratory 
environment  NHTSA  believes  that  the 
agency  has  very  thoroughly  specified  the 
various  aspects  of  the  SID.  NHTSA  is 
sufficiently  confident  about  the  tight 
specifications  for  the  SID.  that  the 
agency  concluded  that  a  calibration 
corridor  width  of  20  g's  would  not  cause 
unacceptable  variation  in  diunmy  test 
results.  As  discussed  more  fully  in  the 
Final  Regulatory  Impact  Analysis, 
NHTSA  based  this  conclusion,  in  part, 
on  an  analysis  of  the  side  impact  sled 
tests  that  had  been  conducted.  After 
reviewing  the  material  submitted  by 
MVMA,  NHTSA  reaffirms  this 
conclusion. 

4.  MDB  Track  Width  and  Other  MDB 
Specifications 

bi  iU  petition,  MVMA  stated  that  the 
regulatory  text  of  the  final  side  impact 
rules  specify  the  MDB  track  width  as  63 
inches.  MVMA  asserted  that  drawing 
DSL-1287.  which  is  incorporated  by 
reference  in  the  final  rules,  specifies 
61.44  inches  for  the  crabbed  axle. 
MVMA  stated  that  the  addition  of  6.6 
inches  for  the  wheel  mounting  plate  and 
wheel  produces  a  crabbed  track  width 
of  6a04  inches.  MVMA  concluded  that 
there  was  a  mistake  in  the  MDB 
drawings  and  requested  that  the  alleged 
discrepancies  be  corrected.  MVMA  also 
stated  that  the  MDB  drawings  specify 
old  American  Motors  Corporation 
(AMC)  wheel  hubs.  MVMA  requested 
that  more  readily  available  components 
be  specified  to  facibtate  maintenance 
and  repair. 

NHTSA  has  reviewed  the  drawring 
cited  by  MVMA  and  could  not  find  the 
dimension  cited  by  MVMA.  The  axle 
length  for  the  crabbed  barrier  is  67.49 
inches.  Adding  the  wheel  hub  and  tires 
increases  the  track  width  for  the 
crabbed  configuration  to  74.0  inches. 
NHTSA  believes  that  MVMA  may  have 
used  the  barrier  track  width  of  63/) 
inches  for  the  straight  confignration  to 
calculate  the  axle  fength  for  the  crabbed 
configuration.  This  mistake  is 
understandable  stncc  the  axle  length  for 


the  crabbed  configuration  can  be 
obtamed  only  by  adding  several  other 
dimensions  in  different  parts  of  the  MDB 
drawings.  Therefore.  NHTSA  plans  to 
amend  the  rule  concerning  the  MDB  to 
alleviate  confusion  ctmceming  barrier 
specifications,  including  stating 
explicitly  the  MDB  track  width  in  the 
crabbed  configuration. 

In  addition,  NHTSA  plans  to  amend 
the  same  rule  to  replace  the 
specifications  ot  the  AMC  wheel  hubs 
that  are  not  readily  available  with  a 
generic  specification. 

D.  Alternative  Test  Procedure 

The  ISO  petitioned  for  NHTSA  to 
review  the  draft  ISO  standard  dealing 
with  dynamic  side  impact  test  procedure 
"with  the  thou^t  to  substitute  it  or 
using  it  as  an  alternative  for  the  test 
procedure  specified  by  NHTSA  in  the 
final  rule."  The  ISO  thought  that  this 
would  be  in  "the  spirit  of  international 
harmonization."  The  ISO  procedure 
specifies  (1)  a  side  impact  test 
procedure,  (2]  test  devices,  and  (3)  the 
measurements  to  be  made.  However,  the 
ISO  procedure  specifies  no  performance 
limits.  According  to  the  petitioner,  the 
specification  of  performance  limits  is 
outside  the  charter  of  the  ISO.  The  ISO 
procedure  is  only  a  drafl  one  that  has 
not  yet  officially  been  adopted  by  the 
ISO  since  the  procedure  has  not  been 
approved  by  the  ISO  members. 

NHTSA  received  a  comment  on  the 
NPRM  from  the  ISO.  which  discussed 
similar  issues.  NHTSA  explained  why 
the  agency  did  not  adopt  an  approadi 
like  the  draft  ISO  procedure  in  the 
preambles  to  the  final  side  impact  rules. 
The  issue  is  also  discussed  at  length  in 
the  Final  Regulatory  Impact  Analysis. 
Briefly,  NHTSA  concluded  that  the 
barrier  specified  in  the  draft  ISO 
procedure  is  not  representative  of  the 
striking  vehicle  in  side  impact  crashes  in 
the  United  States.  The  barrier  must  be 
representative  of  striking  vehicles  to 
ensure  that  the  dynamic  crash  test 
requirements  result  in  safety  measures 
that  will  reduce  fatalities  and  injuries  in 
actual  crashes. 

After  reconsidering  the  issues, 
NHTSA  reaffirms  the  eariier  agency 
decision.  However,  NHTSA  remains 
committed  to  intematicmal 
harmonization,  where  practical.  As 
European  and  other  nations  develop 
their  side  impact  standards,  NHTSA  will 
consider  whether  further  rulemaking  is 
appropriate. 

in  conclusion,  based  on  the  fcvegoing 
discussion,  NHTSA  is  denying  the 
petitions  for  recmsideration.  except 
with  respect  to  requests  for  certain 
changes  in  spedficatiotw  concerning  the 
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axle  length  of  the  MDB  in  the  crabbed 
mode  and  the  wheel  hub  of  the  MDB. 
The  agency  plans  to  issue  a  separate 
final  rule  concerning  those  issues 
shortly. 

Issued  on  January  24. 1992. 
Jerry  Ralph  Curry. 
Administrator. 
|FR  Doc.  92-2217  Filed  1-29-92:  8:45  ami 
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proposed  regtilations  relating  to 
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to  tax  exempt  bonds  issued  by  State  and 
local  governments.  Changes  to  the 
applicable  law  were  made  by  the  Tax 
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Revenue  Reconciliation  Act  of  1990.  The 
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arbitrage  rebate  requirement. 
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aUPPLEMENTARV  WtFOMHATION: 

Background 

This  document  proposes  to  amend  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  148(f)  of  the  Internal 
Revenue  Code  to  provide  general 
allocation  and  accounting  rules  for 
arbitrage  rebate  purposes.  The  Tax 
Reform  Act  of  1986  added  section  148(f) 
to  the  Code.  The  Technical  and 
Miscellaneous  Act  of  1988  and  the 
Revenue  Reconciliation  Act  of  1990 
amended  this  section.  The  proposed 
regulations  propose  to  amend  the 
provisions  of  the  temporary  and 
proposed  regulations  §§  1.148-OT 
through  1.148-8T  published  in  the 
Federal  Register  for  May  15, 1989  (54  FR 
20787),  as  modified  by  temporary  and 
proposed  regulations  published  in  the 
Federal  Register  for  April  25, 1991  (56  FR 
19045). 

Explanation  of  Provisions 

/.  Background  and  Scope  of  Regulations 

A.  Background  on  Arbitrage  Rebate 
Requirement  and  Need  for  Accounting 
Guidance 

Code  section  148(f).  enacted  in  1986, 
extended  the  requirement  that  issuers  of 
tax  exempt  bonds  rebate  to  the  Federal 
government  certain  arbitrage  derived 
from  investing  proceeds  of  the  bonds  at 
a  yield  in  excess  of  bond  yield.  On  May 
15, 1989,  temporary  regulations  were 
published  under  section  148(f)  at     " 
SS  1.148-OT  through  1.148-8T  (the 
"arbitrage  rebate  regulations").  On  April 
25, 1991,  simplifying  amendments  to  the 
arbitrage  rebate  regulations  were 
published.  Guidance  on  general 
allocation  and  accounting  rules  for 
purposes  of  the  arbitrage  rebate 
requirement  was  reserved  in  the 
arbitrage  rebate  regulations.  The 
purpose  of  these  proposed  regulations  is 
to  provide  those  allocation  and 
accounting  rules. 

In  the  legislative  history  to  recent  tax 
acts.  Congress  has  encouraged  the 
adoption  of  simpUfied  general 
accounting  regulations  for  arbitrage 
rebate  purposes.  The  statutory  arbitrage 
rebate  requirement  itself,  however, 
generally  requires  precise  computations 
of  yields  on  tax  exempt  bonds  and 
investments  of  bond  proceeds.  The 
proposed  regulations  provide  simplified 
general  arbitrage  rebate  accounting 
rules  to  the  extent  possible  to  provide 
issuers  with  maximum  flexibility  in 
accounting  methods.  Hie  proposed 


regulations  provide  specific  accounting 
rules  to  the  extent  necessary  to 
implement  the  arbitrage  rebate 
requirement  and  to  prevent  abuse. 

B.  Scope  and  Prospective  Effective  Date 
of  Regulations 

The  proposed  regulations  provide 
general  allocations  and  accounting  rules 
with  respect  to  the  arbitrage  rebate 
requirement  for  all  purposes  of  section 
148(f).  Tlie  proposed  regulations  apply  to 
methods  used  to  account  for 
investments  and  expenditures  of  gross 
proceeds  of  tax  exempt  bond  issues. 

The  regulations  are  proposed  to  apply 
to  tax  exempt  bonds  issued  after  the 
date  that  is  30  days  after  publication  of 
final  regulations  in  the  Federal  Register. 

C.  Anticipated  Extension  of  the 
Proposed  Regulations  to  Other  Tax 
Exempt  Bond  Provisions 

The  proposed  regulations  apply  only 
for  purposes  of  the  arbitrage  rebate 
requirement  (i.e.,  section  148(f)).  Existing 
§§  1.103-13  to  1.103-15  continue  to  apply 
for  general  arbitrage  yield  restriction 
purposes  under  section  148.  The 
purposes  of  the  general  arbitrage  yield 
restrictions  under  section  148  and  the 
arbitrage  rebate  requirement  under 
section  148(f)  are  similar  in  many 
respects.  Although  both  of  these 
restrictions  have  the  same  general 
objective  of  controlling  inappropriate 
arbitrage  investments  of  tax-exempt 
bond  proceeds,  the  existing  regulatory 
guidance  implementing  these 
restrictions  is  inconsistent  in  many 
respects.  For  example,  different 
definitions  of  tax  exempt  bond 
"proceeds"  apply. 

The  Service  intends  to  simplify  this 
area  by  issuing  more  integrated  rules.  In 
particular,  the  Service  is  considering  the 
adoption  of  the  allocation  and 
accoimting  concepts  contained  in  these 
proposed  regulations  for  purposes  of 
section  148  generally  .The  Service  is 
considering  the  adoption  of  unified 
definitions  of  "proceeds"  for  all 
purposes  of  section  148  and  the 
withdrawal  of  existing  regulatory 
guidance  under  section  148  to  the  extent 
that  it  is  inconsistent  with  the  proposed 
regulations.  Provisions  that  may  be 
withdrawn  include  SS  1.103- 
13(c)(l)(iii)(B)  ("maricet  price"  rules  for 
refimdings).  8 1.103-13(f)  (allocation  and 
accounting  rules  for  arbitrage  yield 
restriction  purposes),  S  l-103-13(g)(6) 
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(sinking  fund  attocatfoa  ndes),  md 
i  l.»8-14(c)  (tax  «k1  KVCBM 
anticipation  notes).  Hh  Service  soteits 
conunents  on  these  jHoposals. 

//.  Descriptkm  cfAihocOioa  and 

A.  General  Role  Permitting  Reasonable. 
Consistently  Aiipned  Accounting 
Menioon. 

The  proposed  xegiilatinnw  generally 
permit  an  issuer  ta  use  aaiy  reasonable, 
consistency  applied  acooanting  mefhod 
for  arbitrage  i^ate  purposes,  excGpl  to 
the  extent  diat  a  specific  accounting 
method  is  mandated.  Of  primary 
importance  imder  this  general  rale  is  the 
consistency  requirement.  The  proposed 
regulations  also  contain  a  broad,  general 
anti-abuse  rule  that  prohibits  use  of  any 
accountiog  method  as  an  aitiflce  or 
device  to  avoid  tine  aiuitiage  rebate 
requirements. 

B.  Allocation  of  Gross  Proceeds  to  an 
Issue 

The  proposed  I  fgiililiiiiia  genef^y 
require  allocations  of  gross  proceeds  to 
an  issue  in  the  aunaer  requked  by  ^ 
definition  of  grass  proceeds  under  tbe 
existing  aibi£«ge  rebate  regulations. 
Moneys  geoeially  are  allocable  to  only 
one  issue  at  a  time  as  9«ss  proceeds. 
For  examine,  numeys  that  otherwise 
might  be  treated  as  gross  proceeds  of 
more  than  one  bond  issue  (under  flie 
general  definition  of  gross  proceeds)  are 
allocated  to  only  one  issue  under  a 
special  ordering  rule  for  different  kinds 
of  gross  proceeds  (e.g.,  original 
proceeds,  transferred  proceeds,  or 
replacement  proceeds).  Moneys  are 
aflocated  to  eertaiB  kinds  of  gross 
proceeds  before  otfiers.  For  exanqple.  if 
moneys  would  be  beft  original  proceeds 
of  issue  A  and  replacement  proceeds  of 
issue  B.  the  ordering  rule  requires  tiMt 
the  aooneys  be  troatod  oidy  as  (Hi^nd 
proceeds  «f  is  sec  A.  These  proviiiMH 
genoally  oootiBae  principles  of  existing 
law. 

Hie  proposed  regulations  rise  contain 
a  new  "universal  cap"  nda  fliat  bants 
the  amount  of  invested  gross  proceeds 
allocable  to  a  bondiasue.  The  universal 
cap  provides  generally  that  the  amount 
of  invested  gross  proceeds  of  a  bond 
subject  to  ariiitraga  nbate  is  limited  to 
the  amount  of  the  bonds  outstanding. 
The  universal  cap  generally  darifies  the 
outride  limit  on  amotmts  treated  as 
invested  gross  proceeds  allocated  to  an 
issue  and  subject  to  arbitrage  lebete. 

C.  Allocaitoa  of  Grees  ftoceeds  to 
InvesttsMots 

xfiit  proposed  regulations  provide 
generally  that  gross  proceeds  nay  not 


be  allocated  to  <w  purcfcaae  of  an 
inveftoMOt  to  an  anoont  greeter  Aaa.  or 
to  the  aale  ^«B  iMeetoMnt  to  an 
amount  toes  tfian.  frir  aafket  vatoe.  Hm 
Service  is  ] 

invcstooentofft 
securities  or  oasitTBctB  that  provide  a 
guaranteed  rate  ef  eetam  (cenunonly 
referred  to  es  '^gnarantoed  tovestoHBt 
comtect*").  To  prevent  abuses  aedi  as 
"yield-bwflii«"  tovolving  these 
investment  oontmcts.  te  proposed 
regulatiMis  provide  epeotol  requiromettts 
for  any  aUocetions  of  gross  proceeds  to 
the  purdheae  of  tbeeo  jnvestnient 
contracto. 

The  proposed  regulations  provide  a 
safe  harbor  for  a  £dr  market  value 
purchase  of  a  certificate  of  deposit 
Under  this  safe  harbor,  if  an  issuer 
purchases  a  certificate  of  deposit  in 
compliance  with  a  piescr3>ed  'three- 
bid"  procedure,  the  purchase  is  deemed 
to  be  at  fair  maiket  value.  It  is 
anticipated  that  conqwrable  safe 
harbors  for  other  standardized  financial 
investmento  wffl  be  provided  in  the 
future.  The  Service  solicits  comments  on 
other  appropriate  safe  harbors. 

D.  Allocation  of  Cross  Proceeds  to 
Expenditures 

1.  Generd  eUocatioa  nile*  for 
expaaditanM.  The  proposed  ragoiations 
contain  a  general,  caah-besed 
expenditure  rale  for  grtMS  proceeds.  Any 
expemiilun  of  gross  ivoceieds  generally 
meat  tovolve  a  reasonably  outent 
outlay  of  cash  (neonafly  witfato  five 
bankLig  days)  end  cany  out  a 
governmental  pupoee  of  an  issue. 
Investment  to  a  aanpwpoee  tovestment 
is  not  an  expenditnra  of  groas  proceeds 
for  purposes  of  the  arbitrege  r^ate 
requirement 

Consistent  with  existing  treatment  of 
cmduit  finanacii^s.  the  proposed 
regdations  generally  treat  gross 
proceeds  lent  to  a  conduit  borrower  as 
unspent  for  arbitrage  rebate  purposes 
until  the  conduit  borrower  spends  the 
gross  proceeds  for  the  governmental 
ptupose  of  die  bond  issue.  A  special  rule 
permits  an  isssoer  to  treat  tax  exempt 
bonds  used  to  finance  single-family 
housing  and  student  loans  as  spent 
when  the  issuer  makes  or  purchases  the 
qualifying  loans. 

2.  Special  tdhcatioa  rules  for  working 
capital  expenditures.  The  proposed 
regulations  provide  needed  guidance  on 
allocations  of  gross  proceeds  to  woridng 
capital  expenditures.  Tbe  proposed 
regdatiiHis  define  a  'Vorldng  capital 
expemfiture"  to  mean  any  cost  of  a  type 
that  does  not  constitute  a  capital 
expenditan  (as  defined  to  S  l.lSO-l(h}). 
This  definition  of  woikliu  cajdtd 
expenditure  was  chosen  because  die 


cepitel  expenditure  standard  is  a  known 
Peocru  tax  standaro.  Abiises  nave 
ocoened  tovwving  the  uocation  of 
gross  proceeds  to  woiUng  capital 
expenditures.  Pbr  example,  to  an  eSert 
to  avoid  the  arbitrage  r^te 
requirements,  eome  issuers  have 
engaged  to  mc  practtoe  of  allocating 
gross  proceeds  to  working  capital 
expenditures  on  a  specific  tracing 
basis  (widiout  regard  to  other  funds 
avaSaUe  to  pay  ^  working  capital 
expenditures).  Tids  pradtoe  raises 
oonoenis  under  the  lepucement  nde  of 
section  14e(a). 

Existing  regulations  with  respect  to 
'*tax  and  revenue  anticipation  notes 
(TRANO  ender  f  l.lfl»-14(c)  provide  a 
temporary  period  and  a  nuudmum 
principal  amount  tine  for  TrAtis. 
Consistent  wim  ine  approacn  of  the 
statutory  rebate  sefe  herbor  for  TRANs 
under  section  14e(fH4)(BKi!i).  die 
proposed  regulations  reformidate  die 
§  1.10S-lt(c)  TRANs  temporary  period 
and  sizing  rule  toto  a  more  properiy 
focused  wuiking  capital  expenditure 
rde.  In  addition,  eidsting  1 1.10»-14(c)  is 
deficient  because  it  addresses  only 
short-term  TRANs  financings  and  fails 
to  provide  any  regulatoiy  guidance  for 
long-term  working  capital  financings. 
The  proposed  regulations  provide  rules 
appficable  for  all  allocations  of  gross 
proceeds  to  woiking  capital 
expenditures  regnrdBcss  of  the  maturity 
of  die  bond  issue. 

The  proposed  regdations  generaUy 
permit  allocation  of  proceeds  of  tax 
exempt  bonds  to  woiking  capital 
expenditures  only  after  all  odier 
"avaflaUe  amounts"  are  spent  for 
working  cap^  purposes.  This  is  to 
essence  a  "gross-proceeds-spent-lasT 
allocation  rale  similar  to  that  found  m 
die  TRANs  rales  under  |  L109-14(c). 
The  definition  of  "availeble  sflMHmte"  is 
generally  the  same  as  in  S  1.103-14(c). 
with  certato  modifications.  These 
modifications  toclude  a  rule  that  permits 
an  issuer  to  treat  a  reasonable  woiking 
capital  reserve  as  unavailable  and  an 
anti-abuse  rule  that  ignores  actions 
taken  to  make  amounts  unavailable  for 
a  purpose  of  avoiding  arbitrage 
restrictions.  The  proposed  reg^ations 
also  provide  a  spedal  rule  that  pennits 
an  issuer  to  spend  certato  limited 
amounts  of  gross  proceeds  on  working 
capital  associated  with  a  "start-up** 
project  without  regard  to  the  general 
"gross-proceeds-spent-lasr  rale,  to 
additioa  the  proposed  regulattons 
dafify  the  treatment  of  working  capital 
expenifitures  for  purposes  of  the  bond 
maturity  limitation  under  section  147(b). 

3.  Special  altocatloa  rules  for  graitt 
expenditures.  Consistent  widi  the 
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general  treatment  of  conduit  financings, 
the  proposed  regulations  generally  treat 
gross  proceeds  used  to  make  a  "grant" 
as  spent  only  when  the  grantee  spends 
the  grant  moneys  for  the  ultimate 
governmental  purpose  of  the  grant.  The 
"making  of  grants"  in  itself  is  not  an 
ultimate  governmental  purpose.  The 
proposed  regulations  deHne  the  term 
"grant"  strictly  to  mean  unconditional 
payments  from  the  grantor  to  the 
grantee  without  any  direct  or  indirect 
repayment  obligation  on  the  part  of  the 
grantee  (other  than  repayment  when  the 
grantee  fails  to  carry  out  the  purpose  of 
the  grant). 

Many  States  use  tax  exempt  bonds  to 
fmance  broad-based  grant  programs  for 
their  local  governments,  especially 
smaller  governmental  units.  The  Service 
recognizes  that  arbitrage  rebate  tracking 
of  disbursed  grant  funds  may  be 
administratively  burdensome  for  these 
issuers.  The  proposed  regulations, 
therefore,  contain  a  special  rule  that 
treats  certain  eligible  grants  of  proceeds 
of  bonds  to  uncontrolled  grantees  for 
prescribed  uses  as  spent  on  the  date  the 
grantor  gives  the  grant  moneys  to  the 
grantee.  This  special  rule  is  not 
available  for  grants  expected  to  be  used 
for  working  capital  expenditures  or  for 
private  business  uses. 

Grants  of  bond  proceeds  may  not  be 
used  as  an  artiflce  or  device  to  avoid 
arbitrage  and  other  tax  exempt  bond 
restrictions.  The  governmental  purpose 
of  a  grant  is  not  the  making  of  the  grant 
itself  but  the  ultimate  use  of  the  grant 
proceeds  by  the  grantee.  For  example,  if 
a  grantee  uses  grant  proceeds  for  a 
private  business  use  under  section  141, 
the  grantor  is  treated  as  having  used  the 
grant  proceeds  for  a  private  business 
use. 

E.  Special  Allocation  Rules  for 
Commingled  Funds 

Many  issuers  routinely  commingle 
gross  proceeds  of  an  issue  with  other 
funds  for  investment  purposes  in  order 
to  make  more  efHcient  investments  at 
higher  yields.  In  recognition  of  this 
common  commingling  practice,  the 
proposed  regulations  generally  permit 
issuers  to  commingle  gross  proceeds 
with  other  funds.  The  proposed 
regulations  provide  certain  minimum 
special  allocation  and  accounting  rules 
for  commingled  fimds  to  assure  that 
allocations  of  earnings  &om  these  funds 
do  not  result  in  distortions  for  arbitrage 
rebate  purposes.  A  "commingled  fund" 
is  any  fund  that  contains  both  gross 
proceeds  of  an  issue  and  other  amounts. 
The  commingled  fund  accounting  rules 
apply  to  both  internal  commingled  funds 
(e.g.,  an  issuer's  general  fund]  and 


external  commingled  funds  (e.g.,  a  State 
investment  pool  for  local  governments). 

In  order  for  an  accounting  method        , 
used  by  a  commingled  fund  to  be 
reasonable  under  the  proposed 
regulations,  the  commingled  fund  must 
follow  the  general  accounting 
requirements  that  apply  to  all  gross 
proceeds  of  bonds  and  must  follow 
certain  special  accounting  requirements 
applicable  to  commingled  funds.  First, 
fund  earnings,  gains,  and  losses  must  be 
allocated  among  investors  on  the  basis 
of  a  consistently  applied,  reasonable 
ratable  allocation  method.  Speciflc 
tracing  of  high-yielding  investments  in  a 
conuningled  fund  to  unrestricted-yield 
sources  and  low-yielding  investments  in 
the  fund  to  tax  exempt  sources  is  not  a 
reasonable  method. 

Second,  a  conuningled  fund  must 
compute  and  allocate  accrued  earnings, 
realized  gains  and  losses,  and 
expenditures  at  least  quarterly. 

Third,  a  commingled  fund  must 
accoimt  for  unrealized  gains  and  losses 
by  either  limiting  its  average  investment 
portfolio  maturity  to  one  year  or 
marking  its  investment  portfolio  to  fair 
market  value  at  least  annually.  The 
purpose  of  this  requirement  is  to 
prohibit  the  timing  of  sales  of 
investments  resulting  in  realized  gains 
or  losses  in  a  manner  that  would 
minimize  arbitrage  earnings  allocable  to 
gross  proceeds  in  the  commingled  fund. 
The  Service  solicits  comments  on  other 
reasonable  methods  of  accounting  for 
unrealized  gains  and  losses  on 
investments  in  commingled  fimds  that 
would  prevent  the  abuse  described  in 
the  preceding  sentence. 

Fourth,  the  proposed  regulations 
permit  commingled  funds  to  take  into 
account  certain  quali^ed  administrative 
costs  for  arbitrage  rebate  purposes.  This 
provision  simplifies  commingled  fund 
accounting  by  permitting  commingled 
funds  to  pass  through  net  income  to 
investors  without  "grossing  up"  income 
to  reflect  qualified  administrative  costs 
of  the  commingled  fund.  The  proposed 
regulations  limit  qualified 
administrative  costs  to  .25  percent  of  the 
average  daily  balance  of  amounts 
invested  in  the  commingled  fund  for  the 
fiscal  year  up  to  an  average  daily 
balance  of  $10,000,000  and  .125  percent 
of  the  average  daily  balance  in  excess  of 
$10,000,000.  This  provision  apphes  only 
to  commingled  funds  and  does  not  apply 
to  other  investments  of  gross  proceeds. 
Administrative  costs  of  a  commingled 
fund  in  excess  of  the  amounts  specified 
above  do  not  reduce  the  earnings  of  the 
commingled  fund  that  are  passed 
through  to  its  investors. 


F.  Special  Commingled  Investment 
Earnings  Exception  to  the  Arbitrage 
Rebate  Requirement 

The  proposed  regulations  provide  a 
modified  conuningled  investment 
earnings  exception  for  arbitrage  rebate 
purposes  similar  to  the  exception 
contained  in  §  1.103-13(b)(2)(ii).  Under 
S  1.103-13(b)(2)(ii).  certain  earnings  on 
invested  bond  proceeds  cease  to  be 
treated  as  proceeds  of  the  bond  subject 
to  arbitrage  yield  restrictions  upon 
reinvestment  if  the  amounts  are 
conuningled  within  one  year  of  receipt 
"with  substantial  tax  or  other 
substantial  revenues  from  operations  by 
a  State  or  local  government."  The 
proposed  regulations  provide  a 
commingled  earnings  exception  that 
treats  certain  investment  earnings  of 
eligible  governmental  bonds  as  spent  on 
the  date  of  deposit  in  an  eligible 
commingled  fund  if  the  earnings  are 
reasonably  expected  to  be  spent  within 
six  months.  The  purpose  of  this 
exception  is  to  simplify  accounting  for 
gross  proceeds. 

The  six-month  reasonably  expected 
expenditure  test  has  no  mandatory 
verification  requirements  beyond 
reasonable  expectations.  One 
alternative  considered  was  a  longer 
expected  expenditure  period  for  this 
exception  (e.g.,  1  year)  with  more 
verification  requirements  to  assure 
prompt  expenditure  of  commingled 
earnings  under  a  reasonable  accounting 
method.  For  example,  if  a  one-year' 
expected  expenditure  period  were 
adopted,  a  verification  requirement 
requiring  issuers  to  assume  expenditure 
of  commingled  earnings  on  a  "first-in. 
first-out"  basis  from  the  commingled 
fund  to  establish  reasonable 
expectations  might  also  be  adopted. 
Another  alternative  considered  was  a 
"look-back"  verification  requirement 
that  would  require  issuers  to  take  into 
account  their  actual  rate  of  expenditure 
of  commingled  earnings  in  the  previous 
fiscal  year.  The  six-month  reasonable 
expectations  expenditure  test  was 
chosen  because  it  has  relatively  easy 
qualification  requirements  for  issuers 
and  it  has  a  relatively  immaterial  impact 
on  arbitrage.  The  Service  solicits 
comments  on  various  approaches  to  a 
commingled  investment  earnings 
exception. 

Effective  Date 

These  regulations  are  proposed  to 
apply  to  bonds  issued  30  days  after  the 
date  of  publication  of  final  regulations  in 
the  Federal  Register. 
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Special  Aadycm 

It  has  been  determined  Ihat  these 
proposed  rules  are  not  maior  ndes  as 
deHned  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  tfiat  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.8.C. 
chapter  5)  and  flie  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  Aerefore,  an 
initial  Regulatory  Flexibility  Analysts  is 
not  required.  Pursuant  to  section  780S(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (perferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  notice  of  public  hearing  on  tiiese 
proposed  regulations  will  be  published 
in  the  near  ^ture  in  the  Fedoal 
Register. 

Drafting  lofocmatioa 

The  principal  autirors  of  these 
proposed  regulations  are  John  J.  Cross 
III,  Office  of  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products), 
Internal  Revenue  Service,  and  David  A. 
Walton,  Office  of  Tax  Legislative 
Counsel,  Department  of  the  Treasmy. 
However,  o^er  personnel  from  fte 
Service  and  Treatury  Department 
participated  in  their  development. 

list  of  Subjects  in  26  CFR  1.148-OT 
ThnMigh  1.150-lT 

Bonds,  Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendmwito  to  the 

Accordingly.  26  CFH  part  1  is 
proposed  to  be  amended  as  folbws: 

Note:  Tlie  section  numbers  cited  in  tlie 
instructional  paragraplis  below  as  proposed 
sections  reflect  the  section  numbers  as  they 
would  appear  in  the  final  rule  (example: 
S  1.148-4).  They  do  not  reflect  the 'T'  fufTix 
currently  fotmd  in  the  temporary  mle  version 
(example:  1 1.14S-411. 

PART  t—mCOME  TAXES;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1B53 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 


Authority:  Sec  780S.  6aA  Stat  n?  (26 
U.S.C.  780S1*  '  *  Sections  1.14B-0  through 
1.148-9  also  issued  under  26  VSXl.  148  (f)  and 
(i). 

Pax.  2.  Proposed  i  L148-0  published 
May  15. 1989  (54  FR  20861)  by  cross- 
referencing  teiE^orary  re^ilations 
published  the  sane  day  (54  FR  20787).  as 
amended  by  a  notice  of  proposed 
rulemaking  published  April  25. 1991  (56 
FR  19045)  by  cross-referencing 
temporally  regulations  publishied  the 
same  day  (56  FR  19023),  is  amended  as 
follows: 

1.  The  introductory  text  of  paragraph 
(d)  of  S  1.148-0  is  revised  as  set  forth 
below.  ** 

2.  The  B 1-148-4  entries  are  removed. 
3. -New  S  1.148-4  entries  are  added  as 

set  forth  below. 

§1.146-0 
leililcllMm  on 

*       •       •       •       * 

(d)  List  of  subjects.  This  paragraph  (d) 
lists  the  captioned  paragraphs  contained 
in  the  temporary  and  final  regulations  in 
I  §  1.148-lT  through  1.148-OT. 


St146^   Allocation  and  accounting  fulea. 

(a)  In  general 

(1)  ReaaooaUe  accounting  metlrads 
required. 

(2)  Anti-abuse  rule  for  accounting  methods. 
(3J  Application  of  rules  to  conduit 

borrowers. 
(4)  Certain  defmitions. 
AcooontiBg  meOrad. 

CoOUBIOuCQ  fllllQ- 

CoBsittentiy  applied. 

Grant 

Working  capital  expenditure. 

(b)  Allocation  of  gross  proceeds  to  an 
issue. 

(1)  In  general. 

(2)  "One-issue"  rde  and  general  ordering 
rutes. 

(3)  Universal  cap  on  value  of  noiqnnpose 
investments  allocated  to  an  issue. 

(i)  Universal  cap  in  general. 

(ii)  Certain  nonpuipose  investments 
allocated  to  an  issue  despite  the  universal 
cap  limitation. 

(iii]  When  the  universal  cap  is  computed 
and  applied. 

(iv)  Vahiation  for  purposes  of  universal 
cap. 

(v)  AUocatiaos  of  amounts  in  excess  of  die 
universal  cap. 

(vi)  ConsMiuences  of  oertain  failures  to  do 
computations. 

(c)  Allocations  of  gross  proceeds  to 
investments. 

(1)  In  general. 

(2)  Fair  market  value  limit  on  allocations  to 
nonptHpose  investments. 

(3)  HeqoirenMnts  for  purchase  of  an 
investment  coBtrad 

(i)  In  geaeraL 

(iij  Re^uireoients  for  a  qualifying  bid. 

(4)  Safe  haibor  for  purchase  of  a  certificate 
of  deposit 


(i)  In  general 

(ii)  Requirements  for  a  qualifying  bid. 
(d)  Allocations  of  gross  proceeds  to 
expenditures. 

(1)  Expenditures  in  general 
(i)  General  rule. 

(ii)  General  limitation, 
(iii]  Deviations  from  general  acoomiting 
method. 

(2)  Expenditures  of  yoas  prooeeds  invested 
in  purpose  investments. 

(i)  In  general 

(ii)  ExeepttOB  for  qualified  owxocapied 
residence  ktans  and  quakfiad  student  fams. 

(3)  Expenditures  for  trorkieg  capiul 
purposes. 

(i)  In  general 

(ii)  De  minimis  exception  for  stait-iq) 
projects. 

(iii)  Definition  of  available  amount. 

(iv)  Otiier  ruies  relating  to  woiking  capital 
expenditures. 

(4)  Expenditiires  for  grants, 
(i)  la  general 

(ii)  Special  exception  for  certain  grants, 
(iii)  Characterization  of  repayments  of 
grants. 

(5)  Expenditures  bx  reiaibursemeni 
purposes. 

(e)  Special  rules  for  commingled  funds. 

(1)  In  general. 

(2)  Investments  held  by  a  commingled  fund, 
(i)  In  general. 

(ii]  Permitted  ratable  allocatian  methods. 

(iii)  DefinilioB  of  iavestor 

(iv)  DefiaitioB  of  average  daily  betaaoa. 

(3)  Certain  expenditure*  involving  a 
commingled  fund. 

(4)  Computation  periods. 

(5)  Unrealized  gains  and  losses  on 
investments  of  a  commingled  fund. 

(i)  Commingled  funds  with  shorter-tena 
investment  portfolios. 

(ii)  Market-to-market  lequirement  for 
oomningled  finds  with  kmger-tem 
investment  portfolios. 

(iii)  Definition  of  weighted  avengs 
maturity. 

(6)  Administrative  costs  of  a  mmwiinlwl 
hmd. 

(i)  In  general 

(ii)  Exception  for  qualified  administrative 
costs. 

(7)  Allocations  among  issues  of 
commingled  funds  servtaig  as  ( 
reserve  foods  or  sinking  funds. 

(i)  Permitted  raUble  allocatioa  i 
(ii)  Frequency  of  alkKatioas. 

(8)  Expenditures  of  oertaiB  CO 
investinent  proceeds  of  govemmantal  issues. 

(i)  Conun^i^ed  with  certain  govenanental 
revenues. 

(ii)  Reasonably  expected  to  be  spent  within 
six  months. 

(f)  Consequences  of  certain  foilsres  te  use 
permitted  aooounting  Bwdioda. 

*        •        •        •        * 

Par.  S.  Proposed  S 1148-4  published 
May  15. 1989  (54  FR  20861)  by  cross- 
referencing  temporary  regulations  _ 
published  the  same  day  (54  FR  20787).  as 
amended  by  a  notice  or  proposed 
mleflOAking  published  April  2S.  1981  (S6 
FS 19045)  by  crosa-refarendng 
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temporary  regulations  published  the 
same  day  (56  FR 19023),  is  revised  to 
read  as  follows: 

f1.14*-4.   Alocation  and  accounting  rules. 

(a)  In  general— {1)  Reasonable 
accounting  methods  required.  Except  as 
otherwise  provided  in  section  148.  this 
section,  or  another  regulation  under 
section  148.  an  issuer  may  use  any 
reasonable,  consistently  applied 
accounting  method  to  account  for  gross 
proceeds  of  an  issue  for  purposes  of 
section  148(f).  The  determination  of  the 
reasonableness  of  any  accounting 
method  is  based  on  all  the  facts  and 
circumstances. 

(2)  Anti-abuse  rule  for  accounting 
methods.  For  purposes  of  this  section,  an 
accounting  method  is  not  reasonable  if  it 
is  employed  as  an  artifice  or  device 
under  S  1.148-flT(g)  to  avoid,  in  whole  or 
in  part,  the  arbitrage  rebate 
requirements. 

(3)  Application  of  rules  to  conduit 
borrowers.  Except  as  otherwise 
provided  in  this  section,  the  allocation 
and  accounting  rules  of  this  section 
apply  to  a  conduit  borrower  (as  defined 
in  9  1.150-l(g))  of  gross  proceeds  of  an 
issue  to  the  same  extent  as  they  apply  to 
the  issuer.  Accordingly,  a  conduit 
borrower  must  comply  with  this  section 
to  account  for  any  gross  proceeds  of  an 
issue  received  by  it  under  a  purpose 
investment. 

(4)  Certain  definitions.  For  purposes 
of  this  section,  the  following  definitions 
apply: 

Accounting  method.  "Accounting 
method"  means  both  the  overall  method 
used  to  account  for  gross  proceeds  of  an 
issue  (e.g.,  the  cash  method  or  a 
modified  accrual  method)  and  the 
method  used  to  account  for  or  allocate 
any  particular  item  within  that  overall 
accounting  method  (e.g.,  accounting  for 
investments,  expenditures,  allocations 
to  and  from  different  sources,  and 
particular  items  of  the  foregoing). 

Commingled  fund.  "Commingled 
fund"  means  any  fund  or  account  that 
contains  both  gross  proceeds  of  an  issue 
and  amounts  that  are  not  gross  proceeds 
of  that  Issue. 

Consistently  applied.  With  reference 
to  an  accounting  method,  "consistently 
applied"  means  that  the  method 
accounts  uniformly  for 

(A)  Gross  proceeds  of  an  ibsue  in  a 
commingled  fund  and  any  other 
amounts  in  the  same  commingled  fund 
containing  those  gross  proceeds; 

(B)  Gross  proceeds  of  an  issue  for 
each  fiscal  year  or  interim  fiscal  period 
therein  during  which  the  issue  is 
outstanding;  and 

(C)  Gross  proceeds  of  an  issue  and  all 
other  funds  of  an  issuer  not  contained  in 


a  commingled  fund  with  those  gross 
proceeds.  (For  purposes  of  this 
paragraph  (C)  of  this  definition,  an 
accounting  method  does  not  fail  to  be 
consistently  applied  solely  because  the 
issuer  uses  a  different  accounting 
method  to  account  for  a  particular 
amount,  provided  that  this  use  of  a 
different  accounting  method  is  for  a 
bona  fide  purpose  and  is  not  an  artifice 
or  device  under  §  1.148-9T(g)  to  avoid, 
in  whole  or  in  part  the  arbitrage  rebate 
requirements.) 

Grant.  Grant  means  a  transfer  of 
money  or  property  by  a  grantor  to  a 
grantee  that  accomplishes  a 
governmental  purpose  of  the  grantor  and 
that,  except  as  expressly  permitted  by 
this  definition,  imposes  no  obligation  or 
condition  on  the  grantee: 

(A)  To  repay  the  grant  directly  or 
indirectly  with  money,  property,  or 
services  furnished; 

(B)  To  satisfy  any  obligation  of  the 
grantor  or 

(C)  To  provide  any  other 
consideration  whatsoever  for  the  benefit 
of  the  grantor. 

Whether  a  grantor  imposes  an 
obligation  or  condition  is  determined  on 
the  basis  of  all  the  facts  and 
circumstances.  Conditions  intended 
solely  to  assure  expenditure  of  the 
transferred  moneys  in  accordance  with 
the  governmental  purpose  of  the  transfer 
do  not  prevent  an  otherwise  eligible 
transfer  from  being  a  grant,  unless  the 
governmental  purpose  of  the  transfer  is 
the  satisfaction  of  an  obligation  of  the 
grantor.  For  example,  if  a  transferee  is 
required  to  repay  the  transferred  amount 
for  failure  to  satisfy  conditions  that  are 
described  in  the  preceding  sentence,  this 
requirement  does  not  disquahfy  an 
otherwise  qualifying  transfer  as  a  grant. 
See  paragraph  (d)(4](iii)  of  this  section 
for  characterization  of  repayments  of 
grants. 

Working  capital  expenditure.  The 
term  working  capital  expenditure 
means  any  cost  of  a  type  that  does  not 
constitute  a  capital  expenditure  (as 
defined  in  §  1.150-l(h)).  For  example, 
working  capital  expenditures  generally 
include  current  operating  expenses.  See 
paragraph  (d)(3](iv](B)  of  this  section  for 
the  deemed  economic  life  of  working 
capital  expenditures  for  certain     ■ 
purposes. 

(b)  Allocation  of  gross  proceeds  to  an 
issue — (1)  In  general.  Except  as 
otherwise  provided  in  this  section  or  in 
appUcable  regulations  on  refunding 
issues  under  section  148,  amounts  are 
allocable  to  an  issue  as  gross  proceeds 
in  the  maimer  required  by  the  definition 
of  gross  proceeds  under  §  1.148-8T. 
Transferred  proceeds  and  proceeds  of  a 


refunding  issue  are  allocable  to  an  issue 
based  on  the  requirements  of  any 
appUcable  regulations  on  refunding 
issues  under  section  148. 

(2)  "One-issue"  rule  and  general 
ordering  rules.  Except  as  otherwise 
provided  in  this  section,  amounts  are 
allocable  to  only  one  issue  at  a  time  as 
gross  proceeds.  Except  as  otherwise 
provided  in  this  section,  amounts  that ' 
are  original  proceeds  or  transferred 
proceeds  allocable  to  an  issue  must  be  . 
so  allocated  to  that  issue  and  may  not 
be  allocated  instead  as  replacement 
proceeds  to  another  issue.  Amounts 
cease  to  be  original  proceeds  or 
transferred  proceeds  allocated  to  an 
issue  only  when  they  are  properly 
allocated  to  an  expenditure  for  a 
governmental  purpose  of  that  issue, 
when  they  become  transferred  proceeds 
of  anodier  issue,  or  when  they  cease  to 
be  allocated  to  that  issue  by  operation 
of  the  limitation  under  paragraph  (b)(3) 
of  this  •Section. 

(3)  Universal  cap  on  value  of 
nonpurpose  investments  allocated  to  an 
issue — (i)  Universal  cap  in  general. 
Except  as  otherwise  provided  in 
paragraph  (b](3)(ii)  of  this  section, 
nonpurpose  investments  of  gross 
proceeds  of  an  issue  are  allocated  (and 
remain  allocated)  to  the  issue  only  to  the 
extent  that  the  value  (as  defined  in 
paragraph  (b}(3)(iv)(B)  of  this  section)  of 
these  nonpurpose  investments  does  not 
exceed  the  value  (as  defined  in 
paragraph  (b)(3)(iv)(A)  of  this  section)  of 
all  outstanding  bonds  of  the  issue.  (The 
value  of  all  outstanding  bonds  of  the 
issue  is  referred  to  as  tfie  "universal 
cap.")  Paragraphs  (b)(3)  (ii)  through  (v) 
of  this  section  provide  ndes  on 
exceptions,  frequency  of  computations, 
valuation,  and  reallocations  for 
purposes  of  this  rule. 

(ii)  Certain  nonpurpose  investments 
allocated  to  an  issue  despite  the 
universal  cap  limitation— {A)  In  general. 
Nonpurpose  investments  of  gross 
proceeds  described  in  paragraph 
(b)(3)(ii)(B)  or  (b)(3)(ii)(C)  of  this  section 
are  allocated  to  an  issue  in  any  event 
and  are  not  subject  to  the  limitations 
imposed  by  the  universal  cap  under 
paragraph  (b)(3)(i)  of  this  section.  Thus, 
the  value  of  these  nonpurpose 
investments  does  not  reduce  the 
aggregate  value  of  nonpurpose 
investments  proceeds  that  may  be 
allocated  to  die  issue  under  the 
universal  cap. 

(B)  Invested  amounts  during  ffrst  year 
of  initial  temporary  period.  Amounts 
(other  than  gross  proceeds  of  a 
refunding  issue)  are  described  in  this 
paragraph  (b)(3)(ii)(B)  if  they  are 
invested  in  noiiinirpose  investments 
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during  the  1-year  period  followiiig  the 
date  of  issue  and  they  qualify  for  an 
initial  temporary  period  for  unrestricted 
investment  under  section  148(c). 

(C]  Invested  amounts  exempt  from 
arbitrage  rebate.  Amounts  are  described 
in  this  paragraph  (b)(3)(ii)(C)  if  they  are 
invested  in  nonpurpose  investments  of 
gross  proceeds  of  an  issue  during  any 
period  to  the  extent  that  they  qualify  for 
an  exception  to  the  arbitrage  rebate 
requirement  under  section  148(f).  For 
example,  notwithstanding  their  value 
and  regardless  of  the  universal  cap,  if 
nonpurpdl^e  investments  of  gross 
proceeds  of  an  issue  are  held  in  a  bona 
fide  debt  service  fund  that  qualifies  for 
an  exception  to  the  arbitrage  rebate 
requirement  under  section  148(f)(4), 
those  nonptupose  investments  are 
allocated  to  an  issue. 

(iii)  When  the  universal  cap  is 
computed  and  applied— {A) 
Computation.  For  purposes  of  paragraph 
(b)(3](i)  of  this  section,  the  values  of  the 
universal  cap  and  the  nonpuipose 
investments  must  be  computed  as  of  the 
date  of  issue  and  as  of  the  first  day  of 
each  bond  year  thereafter.  In  addition, 
in  the  case  of  a  refunding  issue  and  a 
refunded  issue,  these  values  must  be 
computed  as  of  each  date  that  without 
regard  to  the  limitations  in  this 
paragraph  (b)(3),  proceeds  of  the 
refunded  issue  would  become 
transferred  proceeds  of  the  refunding , 
issue  under  applicable  regulations  on 
refunding  issues  under  section  148. 

(B)  Application.  The  rule  of  paragraph 
(b)(3)(i)  applies  continuously.  Between 
required  dates  of  computation  of  the 
universal  cap  under  paragraph  (b)(3)(A) 
of  this  section,  nonpurpose  investments 
cease  to  be  allocated  to  an  issue  to  the 
extent  that  they  are  expended  on  a 
governmental  purpose  of  the  issue  or 
otherwise  cease  to  be  allocated  to  the 
issue  under  the  rules  of  paragraphs 
(b)(1)  and  (b)(2)  of  diis  section.  To  the 
extent  that  nonpurpose  investments 
cease  to  be  allocated  to  the  issue,  other 
nonpurpose  investments  of  gross 
proceeds  are  allocated  to  the  issue  up  to 
the  amount  of  the  unused  universal  cap. 
Allocations  of  nonpurpose  investments 
imder  this  paragraph  (b)(3)(iii)(B)  must 
be  done  not  less  fi«quenUy  than 
quarterly.  To  the  extent  that  nonpurpose 
investments  do  not  cease  to  be  allocated 
to  the  issue  under  this  paragraph 
(b)(3](iii)(B)  at  any  time,  their  values 
continue  to  be  their  values  as  of  the 
most  recent  date  that  these  values  were 
computed  under  paragraph  (b)(3)(iii)(A) 
of  this  section. 

[iv]  Valuation  for  purposes  of 
universal  cap.  For  purposes  of 
paragraph  (bK3)(i)  of  this  section,  the  . 
values  of  outstanding  bonds  and 


nonpurpose  investments  are  computed 
as  follows — 

(A)  Value  of  outstanding  bonds.  The 
value  of  all  outstanding  bonds  of  a  fixed 
yield  issue  is  equal  to  the  present  value 
of  those  bonds  computed  using  the  yield 
(as  defined  in  1 1.148-3T(c)(l))  on  the 
issue  as  the  discount  rate.  The  value  of 
all  outstanding  bonds  of  a  variable-yield 
issue  is  equal  to  the  present  value  of 
those  bonds  determined  under  §  1.148- 
3T.  See  S  1.148-aT(b)(8)  (i)  and  (iii), 

fi  1.148-3T(b)(g).  and  1 1.148-3T(d)(4), 
Examples  1  and  2. 

(B)  Value  of  nonpurpose  investments. 
The  value  of  a  nonpurpose  investment 
on  a  date  is  equal  to  the  receipt  that 
would  be  taken  into  account  on  that 
date  under  S  1.148-2T(b)(2)(iii)  if  that 
date  were  a  rebate  installment 
computation  date. 

(v)  Allocations  of  amounts  in  excess 
of  the  universal  cap — (A)  General 
ordering  rule.  If,  on  a  date  specified  in 
paragraph  (b)(3)(iii)  of  this  section, 
nonpurpose  investments  of  gross 
proceeds  allocated  to  an  issue  have  a 
value  in  excess  of  the  universal  cap,  an 
amount  of  those  investments  necessary 
to  eliminate  that  excess  cease  to  be 
allocated  to  the  issue.  Nonpurpose 
investments  cease  to  be  allocated  to 
gross  proceeds  of  the  issue  in  the 
following  order — 

[1)  First,  nonpurpose  investments  of 
replacement  proceeds  of  the  issue; 

[2]  Second,  nonpurpose  investments  of 
transferred  proceeds  of  the  issue;  and 

[3]  Third,  nonpurpose  investments  of 
original  proceeds  of  the  issue. 

(B)  Reallocation  after  ordering.  If 
nonpurpose  investments  of  gross 
proceeds  of  an  issue  exceed  the 
universal  cap  and  therefore  cease  to  be 
allocable  to  an  issue,  they  become 
eligible  for  allocation  to  another  issue. 
For  example,  they  may  be  allocated  to 
another  issue  as  replacement  proceeds 
in  accordance  with  the  rules  governing 
replacement  proceeds.  If  nonpurpose 
investments  of  transferred  proceeds  of 
an  issue  exceed  the  universal  cap  and 
therefore  cease  to  be  gross  proceeds  of 
that  issue,  the  nonpurpose  investments 
are  treated  as  proceeds  of  the  issue  from 
which  they  transferred  to  the  extent  of 
the  unused  universal  cap  on  that  issue. 

(vi)  Consequences  of  certain  failures 
to  do  computations.  A  failure  to  do  any 
computation  under  this  paragraph  (b)(3) 
does  not  violate  this  section  if,  in  the 
absence  of  that  failure,  the  issue 
nevertheless  would  have  satisfied 
paragraph  (b)(3)(i)  of  this  section. 

(c)  Allocations  of  gross  proceeds  to 
investments — (1)  In  general.  Except  as 
otherwise  provided  in  this  section,  gross 
proceeds  of  an  issue  may  be  allocated  to 


investments  pursuant  to  any  reasonable, 
consistendy  applied  accounting  method. 

(2)  Fair  market  value  limit  on 
allocations  to  nonpurpose  investmentn. 
Cross  proceeds  of  an  issue  are  not 
allocated  to  a  payment  for  a  nonpurpose 
investment  in  an  amount  greater  than,  or 
to  a  receipt  from  the  sale  or  other 
disposition  of  a  nonpurpose  investment 
in  an  amount  less  than,  the  fair  market 
value  (as  defined  in  8  ll48-2T(d))  of  the 
nonpurpose  investment. 

(3)  Requirements  for  purchase  of  an 
investment  contract — (i)  In  general  For 
purposes  of  this  section,  any  allocation 
of  gross  proceeds  of  an  issue  to  a 
payment  for  the  purchase  of  an 
investment  contract  is  reasonable  only  if 
the  following  requirements  are  satisfied: 

(A)  In  response  to  a  solicitation  for  a 
specified  investment  contract,  the  issuer 
receives  qualifying  bids  (as  defined  in 
paragraph  (c](3)(ii)  of  this  section)  from 
at  least  three  separate  financial 
institutions  that  have  no  material 
financial  interest  in  the  issue. 

(B)  The  issuer  purchases  the  highest- 
yielding  investment  contract  for  which  a 
qualifying  bid  is  made. 

(ii)  Requirements  for  a  qualifying  bid. 
For  purposes  of  this  paragraph  (c)(3)(ii). 
a  bid  for  an  investment  contract  is  a 
qualifying  bid  only  if  it  satisfies  the 
following  requirements: 

(A)  The  bidder  is  a  reasonably 
competitive  provider  of  investment 
contracts  of  the  type  solicited. 

(B)  Except  for  provisions  on 
drawdowns  for  short-term  reinvestment 
of  float  funds  or  reasonably  required 
reserve  and  replacement  funds,  the 
investment  contract  under  the  bid 
generally  restricts  drawdowns  prior  to 
the  time  at  which  the  issuer  reasonably 
expects  to  need  the  gross  proceeds  for 
the  governmental  purpose  of  the  issue 
(e.g.,  no  unlimited  liquidity  contracts).  If 
invested  proceeds  are  to  be  used  for 
construction  or  similar  purposes,  the 
reasonably  expected  drawdown 
schedule  must  be  certified  by  a  licensed 
engineer  or  architect.  If  those  proceeds 
are  to  be  used  for  other  governmental 
purposes  (e.g.,  single-family  housing 
loans),  the  reasonably  expected 
drawdown  schedule  must  be  certified  by 
any  qualified  expert  based  on  the  facts 
and  circiunstances. 

(C)  The  collateral  security 
requirements  for  the  investment  contract 
under  the  bid  are  reasonable,  based  on 
all  the  facts  and  circumstances. 

(D)  The  bidder  certifies  all  expenses 
reasonably  expected  to  be  incurred 
directiy  or  Indirectly  in  connection  with 
the  investment  contract 

(E)  The  bidder  undertakes  to  furnish 
an  independent  audited  financial 
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statement  reflecting  direct  expenses 
relating  to  the  investment  contract 
within  a  reasonable  period  of  time  after 
termination  of  the  investment  contract  if 
the  bid  is  accepted 

(F)  The  yield  on  the  Investment 
contract  imder  the  bid  is  not  directly 
related  to  the  yield  on  the  issue. 

(G)  The  yield  on  the  investment 
contract  under  the  bid  is  not  less  than 
the  yield  then  currently  available  from 
the  bidder  on  reasonably  comparable 
investment  contracts  offered  to  other 
persons,  if  any. 

(H)  The  yield  on  the  investment 
contract  under  the  bid  is  not  less  than 
the  yield  on  reasonably  comparable 
direct  obligations  of  the  United  States 
(or.  if  lower,  the  yield  on  direct 
obligations  of  the  United  States  that 
mature  in  approximately  five  years  after 
the  date  of  the  bid). 

(4)  Safe  harbor  for  purchase  of  a 
certificate  of  deposit — (i)  In  general.  For 
purposes  of  paragraph  (c](2]  of  this 
section,  the  fair  market  value  of  a 
certificate  of  deposit  at  the  time  it  is 
purchased  is  considered  to  be  its 
purchase  price  if  the  issuer  satisfies  the 
following  requirements: 

(A)  In  response  to  a  solicitation  for  a 
certificate  of  deposit  specifying  a  fixed 
principal  amount  and  fixed  maturity,  the 
issuer  receives  qualifying  bids  (as 
defined  in  paragraph  (c)(4](ii)  of  this 
section)  from  at  least  three  separate 
financial  institutions  that  have  no 
material  financial  interest  in  the  issue. 

(B)  The  issuer  purchases  the  highest- 
yielding  certificate  of  deposit  for  which 
a  qualifying  bid  is  made. 

(ii)  Requirements  for  a  qualifying  bid. 
For  purposes  of  this  paragraph  (c)(4)(ii), 
a  bid  for  a  certificate  of  deposit  is  a 
qualifying  bid  only  if  it  sa^sfies  the 
following  requirements: 

(A)  The  yield  on  the  certificate  of 
deposit  under  the  bid  is  not  less  than  the 
yield  then  currently  available  from  the 
bidder  on  comparable  certificates  of 
deposit  offered  to  other  persons. 

(B)  The  yield  on  the  certificate  of 
deposit  under  the  bid  is  not  less  than  the 
yield  on  reasonably  comparable  direct 
obligations  of  the  United  States  (or.  if 
lower,  the  yield  on  direct  obligations  of 
the  United  States  that  mature  in 
approximately  five  years). 

(d)  Allocation  of  gross  proceeds  to 
expenditures — (1)  Expenditures  in 
general — (i)  General  rule.  Except  as 
otherwise  provided  in  this  section,  gross 
proceeds  of  an  issue  may  be  allocated  to 
expenditures  pursuant  to  any 
reasonable,  consistently  applied 
accounting  method.  Reasonable 
accounting  methods  for  allocating  funds 
from  different  sources  to  expenditures 
for  the  same  governmental  purpose 


inchide  any  of  the  following  methods 
applied  consistently:  a  "specific  tradng" 
method,  a  "gross-proceeds-spent-first" 
method,  a  "first-in.  first-out"  me&od,  or 
a  ratable  allocation  method.  See  the 
special  rules  for  working  capital 
expenditures  in  paragraph  (d)(3)  of  this 
section  and  for  comi^ngled  fimd 
expenditures  in  paragraph  (e)  of  this 
section. 

(ii)  General  limitation.  An  allocation 
of  gross  proceeds  of  an  issue  to  an 
expenditure  must  involve  a  reasonably 
current  outlay  of  cash  and  must  carry 
out  a  governmental  purpose  of  the  issue. 
Thus,  an  investment  in  a  nonpurpose 
investment  is  not  an  expenditure.  A 
"reasonably  current  outlay  of  cash" 
means  an  outlay,  by  check  mailed,  or 
available  funds  advanced,  that  is 
reasonably  expected  to  occur  not  later 
than  5  banking  days  after  the  allocation 
of  gross  proceeds  to  the  expenditure. 

(iii)  Deviations  from  general 
accounting  method.  For  purposes  of 
paragraph  (d)(1)  of  this  section,  a 
general  accounting  method  for 
expenditures  does  not  fail  to  be  a 
reasonable,  consistently  applied 
accounting  method  because  the  issuer 
uses  a  different  accounting  method  to 
account  for  a  particular  expenditure, 
provided  that  this  use  of  a  different 
accounting  method  is  for  a  bona  fide 
purpose  and  is  not  an  artifice  or  device 
under  §  1.148-9T(g)  to  avoid,  in  whole  or 
in  part,  the  arbitrage  rebate 
requirements.  For  example,  a  reason 
that  may  justify  an  issuer's  deviation 
from  its  general  accounting  method  for 
expenditures  in  appropriate 
circumstances  is  to  avoid  forfeiture  of  a 
grant. 

(2)  Expenditures  of  gross  proceeds 
invested  in  purpose  investments — (1)  In 
general  Except  as  provided  in 
paragraph  (d)(2)(ii)  of  this  section,  gross 
proceeds  of  an  issue  invested  in  a 
purpose  investment  are  allocated  to  an 
expenditure  on  the  date  on  which  the 
conduit  borrower  under  the  purpose 
investment  expends  the  proceeds  to 
carry  out  the  governmental  purpose  of 
the  issue.  For  example,  if  an  issuer  lends 
the  gross  proceeds  of  an  issue  to  a 
conduit  borrower  under  a  purpose 
investment  to  carry  out  the 
governmental  purpose  of  providing  an 
exempt  facilify  under  section  142,  the 
gross  proceeds  are  allocated  to  an 
expenditure  on  the  date  on  which  the 
conduit  borrower  expends  the  gross 
proceeds  on  costs  of  the  exempt  facilify. 

(ii)  Exception  for  qualifed  owner- 
occupied  residence  loans  and  qualified 
student  loans.  If  gross  proceeds  of  an 
issue  are  invested  m  a  purpose 
investment  that  is  a  qualified  loan  for  an 
ownerHKCupied  residence  uider  section 


143  or  a  qualified  student  loan  under 
section  144(b).  those  gross  proceeds  are 
allocated  to  an  expenditure  for  the 
governmental  purpose  of  die  issue  on 
the  date  on  which  the  issuer  invests 
gross  proceeds  in  that  purpose 
investment. 

(3)  Expenditures  for  working  capital 
purpos^—{\\  In  general.  Except  as 
provided  in  paragraph  (d)(S)(ii]  of  this 
section,  gross  proceeds  of  an  issue  and 
available  amounts  (as  defined  in 
paragraph  (d)(3)(iii)  of  this  section)  may 
be  allocated  to  working  capital 
expenditures  onfy  under  a  consistently 
applied  "gross-proceeds-spent^ast" 
mediod.  Gross  proceeds  may  be 
allocated  to  woridng  capital 
expenditures  as  of  any  date  onfy  to  the 
extent  that  woridng  capital  expenditures 
exceed  available  amounts  calculated  as 
of  that  date. 

(ii)  De  minimis  exception  for  start-up 
projects — (A)  Qialifed  working  capital 
expenditures.  Gross  proceeds  of  an 
issue  may  be  allocated  to  qualified 
working  capital  e:q)enditures  described 
in  this  paragraph  (d)(3)(ii)  under  any 
reasonable,  consistently  applied 
accounting  method,  widiout  regard  to 
other  available  amounts  (e.g..  a  "gross- 
proceeds-spent-first"  mediod  or  a 
"specific-tracing"  method).  Working 
capital  expenditures  are  qualified 
working  capital  expenditures  only  ff 
they  directly  relate  to  a  project 
described  in  paragraph  (d)(3)(ii)(B)  and 
they  do  not  exceed  the  amount  specified 
in  paragraph  (d)(3)(ii)(C). 

(B)  Definition  of  project  For  purposes 
of  paragraph  (d}(3)(ii)(A)  of  this  section, 
"project"  means  a  newly-constructed  or 
reconstructed  operating  facilify  that 
consists  of  real  property  or  tai^ble 
personal  property  and  that  is  reasonably 
expected,  after  an  initial  start-up  period, 
to  produce  sufficient  operating  revenues 
to  pay  substantially  all  costs  of 
operating  the  project  including 
maintenance,  other  woridng  capital 
costs,  and  debt  service. 

(c)  Amount  limitation.  Amounts  are 
qualified  working  capital  e^qienditures 
only  if  they  do  not  exceed  the  lesser  of 
the  following  amounts — 

(!)  The  amount  reasonably  expected 
to  be  required  to  operate  the  project 
during  the  one-year  period  after  it  is 
placed  in  service:  or 

[2]  5  percent  of  the  reasonably 
expected  cost  of  the  project 

(iii)  Definition  of  available  amount— 
(A)  In  general.  For  purposes  of  this 
paragraph  (d)(3).  "avaUable  amount" 
means  any  amount  available  to  an 
issuer  for  working  c^Hal  expenditaie 
purposes  (as  deftaed  in  paragrairii  (aK4) 
of  this  sef^ion),  as  fbrtfier  specified  in 


UMi 
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this  paragraph  (d)(3Miii).  but  die  term 
does  not  include  gross  proceeds  of  the 
issue.  "Available  amount"  includes 
cash,  investments,  and  other  amounts 
held  in  accounts  or  otherwise  by  die 
issuer  or  any  member  of  the  same 
controlled  group  (as  defined  in  9 1.150- 
1(f))  as  the  issuer  if  those  amounts  may 
be  used  by  the  issuer  for  woriung  capital 
expenditures  without  legislative  or 
judicial  action  and  without  a  legislative, 
judicial,  or  contractual  requirement  that 
those  amounts  be  reimbuned. 

(B)  Permitted  working  capital  reserve. 
In  determining  whether  an  amount  is 
available,  a  reasonable  working  capital 
reserve  is  treated  as  not  available.  The 
determination  of  whether  a  working 
capital  reserve  is  reasonable  is  based  on 
all  the  facts  and  circimistances 
regarding  the  issuer's  operations  and 
working  capital  expenditure  needs. 
Absent  extraordinary  circumstances,  a 
reasonable  woiking  capital  reserve 
generally  should  not  exceed  an  amount 
equal  to  10  percent  of  the  issuer's  actual 
woridng  capital  expenditures  in  the 
previous  fiscal  year. 

(C)  Attempts  to  keep  amounts  from 
being  available.  In  determining  whether 
an  amount  is  available  to  an  issuer,  any 
requirement  that  the  issuer  reimburse 
the  amount  and  any  action  or  lack  of 
action  by  or  on  behalf  of  the  issuer  is 
disregarded  if  that  requirement,  action, 
or  lade  of  action  is  an  artifice  or  device 
under  1 1.14a-0T(g)  to  prevent  amounts 
from  being  available  for  working  capital 
expenditures  for  purposes  of  this 
paragraph  (d)(3). 

(iv)  Other  rules  related  to  working 
capital  expenditures — (A)  Statutory  safe 
harbor  for  tax  and  revenue  anticipation 
bond  expenditures.  For  purposes  of 
section  148(f)(4)(B)(iii)(n),  "amount 
available"  has  the  same  meaning  as  in 
paragraph  (d)(3)(iii)  of  this  section, 
except  diat  the  determination  is  made 
without  regard  to  the  otherwise- 
permitted  reasonable  woiking  capital , 
reserve. 

(B)  Deemed  economic  life  of  working 
capital  expenditures.  For  purposes  of 
section  147(b),  all  woiking  capital 
expenditures  are  deemed  to  have  an 
economic  life  of  364  days. 

(4)  Expenditures  for  grants— {i)  In 
general.  Except  as  provided  in 
paragraph  (dj(4)(ii)  of  this  section,  gross 
proceeds  of  an  issue  that  are  used  to 
make  a  grant  are  allocated  to  an 
expenditure  on  the  date  on  which  the 
grantee  allocates  the  grant  moneys  to  an 
expenditure  to  cany  out  the 
governmental  purpose  fur  which  the 
grant  was  made.  For  purposes  of  this 
paragrairii  (d}{4)(i),  the  allocation  and 
accounting  rules  of  diis  section  an>ly  to 
a  grantee  of  gross  proceeds  of  an  issue 


to  the  same  extent  as  tiiey  apply  to  the 
issuer.  Accordingly,  a  grantee  must 
comply  with  diis  section  to  account  for 
any  gross  proceeds  of  an  issue  received 
by  it  under  a  grant. 

(ii)  Special  exception  for  certain 
grants.  Gross  proceeds  of  an  issue  that 
are  used  to  make  a  grant  are  allocated 
to  an  expenditure  for  the  governmental 
purpose  of  the  issue  on  the  date  on 
which  the  grantor  transfers  the  grant 
moneys  to  the  grantee  if— 

(A)  The  grantor  and  the  ^antee  are 
not  members  of  the  same  controlled 
group  (as  defined  in  ( 1.150-l(f)): 

(B)  The  grantee  reasonably  expects  to 
use  die  grant  moneys  for  expendiitures 
other  than  working  capital  expenditures: 

(C)  The  grantee  reasonably  expects  to 
use  at  least  90  percent  of  the  grant 
moneys  for  uses  other  than  any  private 
business  use  (as  defined  in  section 
141(b)(e)):  and 

(D)  The  grant  is  not  made  as  an 
artifice  or  device  under  %  1.148-ST(g)  to 
avoid,  in  whole  or  in  part,  the  arbitrage 
rebate  requirements  or  otherwise  to 
avoid  the  effect  of  any  other  limitations 
under  sections  103  and  141-150. 

(iii)  Characterization  of  repayments  of 
grants.  If,  for  any  reason,  any  amount  of 
a  grant  financed  by  gross  proceeds  of  an 
issue  is  repaid  to  the  grantor,  the 
amount  of  the  repayment  is  treated  as 
unspent  sale  proceeds  (as  defined  in 
§  1.148-8T(d)(4))  of  die  issue  as  of  die 
date  of  the  repayment 

(5)  Expenditures  for  reimbursement 
purposes.  Section  1.103-18  applies  for 
purposes  of  allocating  gross  proceeds  of 
issues  of  reimbiuvement  bonds  (as 
defined  in  1 1.103-lB)).  to  certain 
expenditures. 

(e)  Special  rules  for  commingled 
fimds—il)  In  general.  For  purposes  of 
this  section,  an  accounting  method  used 
by  a  commingled  fund  to  account  for 
gross  proceeds  of  an  issue  in  a 
commingled  fund  is  reasonable  only  if 
the  accounting  method  satisfies  all  other 
requirements  of  this  section  and  the 
special  accounting  requirements  of  this 
paragrai*  (e). 

(2)  Investments  held  by  a  commingled 
fund—{i)  In  general.  All  payments  and 
receipts  with  respect  to  investments 
held  by  a  commingled  fund  must  be — 

(A)  Computed  pursuant  to  a 
reasonable,  consistendy  applied 
accounting  method  that  complies  with 
paragraph  (c)  of  this  section,  and 

(B)  Allocated  among  the  different 
investors  (as  defined  in  paragraph 
(e)(2)(iU)  of  diis  section)  in  die  fund  in 
accoidance  with  a  consistendy  applied, 
reasonable  ratable  allocation  method. 

(ii)  Pemtitted  ratable  allocation 
methods.  Reasonable  ratable  allocation 
methods  for  allocating  payments  and 


receipts  with  respect  to  investments 
held  by  a  commingled  fund  among  its 
different  investors  include,  without 
limitation,  methods  that  allocate  these 
items  in  proportion  to  either — 

(A)  The  average  daily  balances  (as 
defined  in  paragraph  (e)(2)(iii)  of  this 
section)  of  the  amounts  in  the 
commingled  fund  from  different 
investors  during  a  computation  period 
(as  prescribed  by  paragraph  (e)(3)  of  this 
section)  (e.g.,  average  daily  balances 
during  a  daily,  weekly,  monthly,  or 
quarterly  computation  period),  or 

(B)  The  average  of  die  beginning  and 
ending  balances  of  the  amounts  in  the 
commingled  fund  from  different 
investors  for  a  computation  period  that 
does  not  exceed  one  month. 

(iii)  Definition  of  investor  For 
purposes  of  this  paragraph  (e),  the  term 
"investor"  means  eadi  different  source 
of  funds  invested  in  a  commingled  fund. 
The  same  person  is  treated  as  a 
different  investor  with  respect  to  eadi 
different  source  of  funds  invested  in  the 
commingled  fund.  For  example,  if  a  city 
invests  gross  proceeds  of  an  issue  and 
tax  revenues  in  a  commingled  fund,  it  is 
treated  as  a  different  investor  with 
respect  to  these  two  different  sources  of 
funds  invested  in  the  commingled  fund. 

(iv)  Definition  of  average  daily 
balance.  For  any  period  of  time,  the 
average  daily  balance  of  an  amount  in  a 
commingled  fund  from  a  particular 
investor  is  the  sum  of  the  amounts  in  the 
commingled  fund  from  that  investor  for 
each  day  in  the  period  divided  by  the 
number  of  days  in  the  period. 

(3)  Certain  expenditures  involving  a 
commingled  fund.  Funds  invested  in  the 
commingled  fund  fitim  different 
investors  may  be  allocated  direcdy  to 
expenditures  for  governmental  purposes 
pursuant  to  a  reasonable,  consistently 
applied  accounting  method  that 
complies  with  paragraph  (d)  of  this 
section.  If  a  ratable  allocation  method  is 
used  to  allocate  expenditures  from  the 
commingled  fund  under  this  paragraph 
(e)(3),  it  must  be  die  same  ratable 
allocation  mediod  as  that  used  to 
allocate  payments  and  receipts  with 
respect  to  investments  in  the 
commingled  fund  under  paragraph  (eK2) 
of  this  sectioiL 

(4)  Computation  periods.  A 
commingled  fund  must  adopt  a  fiscal 
year.  Absent  this  adoption,  a 
commingled  fund  is  deemed  to  adopt  the 
calendar  year  as  its  fiscal  year.  Not  less 
frequendy  than  at  the  end  of  eadi 
con^iutatidn  period  within  its  fiscal 
year,  the  commin^ed  fund  must 
compute  and  allocate  to  each  investor 
all  payments  and  receipts  with  respect 
to  investments,  induding  accrued 
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income,  gains  or  losses  realized  from 
sales  or  other  dispositions  of 
investments,  and  expenditures.  A 
commingled  fund  may  use  as  its 
computation  period  any  consistent  time 
period  within  its  fiscal  year  that  does 
not  exceed  three  monttu  (e.g.,  a  daily, 
weekly,  monthly,  or  quarterly 
computation  period),  but  it  must 
consistently  use  that  time  period. 

(5)  Unrealized  gains  and  losses  on 
investments  of  a  commingled  fund — (i) 
Commingled  funds  with  shorter-term 
investment  portfolios.  If  the  weighted 
average  maturity  (as  defined  in 
paragraph  (e](5](iii)  of  this  section)  of  all 
investmsnts  held  by  a  commingled  fund 
during  a  particular  fiscal  year  does  not 
''exceed  one  year,  and  the  investments 
held  by  the  commingled  fund  during  that 
fiscal  year  consist  exclusively  of  debt 
obligations,  then  the  commingled  fund  is 
not  required  to  satisfy  the  mark-to- 
market  requirement  of  paragraph 
(e)(5)(ii)  of  this  section. 

(ii)  Mark-to-market  requirement  for 
commingled  funds  with  longer-term 
investment  portfolios.  Except  as 
provided  in  paragraph  (e)(5)(i)  of  this 
section,  a  commingled  fund  mast  satisfy 
the  mark-to-market  requirement  in 
either  paragraph  (eKSHii)(A)  or 
(e)(5)(ii)(B)  or  this  section. 

(A)  Mark-to-market  annually.  The 
commingled  fond  treats  all  its 
investments  as  if  sold  at  fair  market 
value  (as  defined  in  S  1.148-2T(d)),  on 
the  last  day  of  the  fiscal  year.  The  net 
gains  or  losses  from  these  deemed  sales 
of  investments  must  be  allocated  to  all 
investors  of  the  commingled  fund  during 
that  fiscal  year.  That  allocation  must  use 
the  same  ratable  method  used  to 
allocate  other  investment  items  under 
paragraph  (e)(l]  of  this  section. 

(B)  Mark-to-market  for  each  interim 
computation  period,  llie  commingled 
fund  consistently  treats  its  investments 
as  if  sold  at  fair  market  value  on  the  last 
day  of  each  computation  period  (as 
defined  in  paragraph  (e)(4)  of  this 
section).  The  net  gains  or  losses  from 
these  deemed  sales  must  be  allocated  to 
all  investors  of  the  commingled  fund 
during  that  computation  period.  That 
allocation  must  use  the  same  ratable 
method  used  to  allocate  other 
investment  items  under  paragraph  (e)(l] 
of  this  section. 

(iii)  Definition  of  weighted  average 
maturity.  For  any  period  of  time,  the 
weighted  average  maturity  of  the 
investments  held  by  a  commingled  fiind 
is  the  sum  of  the  average  maturities  of 
the  investments  as  of  eadi  day  in  the 
period  divided  by  the  mimber  of  days  in 
the  period.  For  any  day,  the  average 
maturity  of  the  investments  ol  a 


commingled  fund  is  the  amount 
determined  by — 

(A)  Multiplying  the  amount  of  the 
investment  by  its  remaining  maturity 
expressed  in  years  (and  any  fraction 
thereof); 

(B)  Adding  the  products  determined  in 
paragraph  (e)(4)(iiiKA)  of  this  section; 
and 

(C)  Dividing  the  sum  determined  in 
paragraph  (e)(4)(iii)fB)  of  this  section  by 
the  aggregate  amount  of  investments  of 
the  commingled  fund  for  that  day. 

(6)  Administrative  costs  of  a 
commingled  fund— {\]  In  general  Except 
as  provided  in  paragraph  (e)(B)(ii)  of  this 
section,  administrative  costs  are  not 
taken  into  account  for  purposes  of 
determining  payments  and  receipts 
under  S  1.148-2T(b)(3)  and  fi  1.148- 
2'i  (b)(2)  with  respect  to  investments 
held  by  a  commingled  fund.  Thus, 
administrative  costs  generally  do  not 
increase  the  costs  for  investments  or 
reduce  the  income  from  investments 
held  by  the  commingled  fund  that  are 
passed  through  to  its  investors. 
Accordingly,  the  income  from 
investments  held  by  the  commingled 
fund  must  be  "grossed  up"  by  the  fund's 
nonqualified  administrative  costs  before 
being  allocated  to  investors. 

(ii)  Exception  for  qualified 
administrative  costs — (A)  In  general.  In 
determining  payments  and  receipts  with 
respect  to  investments  under  S 1-148- 
2T(b)(3)  and  §  1.148-2T(b)(2)  with 
respect  to  investments  held  by  a 
commingled  fund,  qualified 
administrative  costs  of  investments  of  a 
commingled  fund  are  taken  into  account 
Costs  are  qualified  administrative  costs 
only  if  they  are  paid  or  incurred  for 
items  described  in  paragraph  (e)(e)(ii)(B) 
of  this  section  and  only  to  the  extent 
they  do  not  exceed  the  limitation 
specified  in  paragraph  (e)(6)(ii)(C)  of  this 
section. 

(B)  Use  limitation.  Costs  are 
described  in  this  paragraph  (e)(6)(ii)(B) 
if  they  are  paid  or  incurred  solely  as 
direct  administrative  costs  of  the 
commingled  fund,  such  as  audit, 
safekeeping,  custody,  brokerage, 
recordkeeping,  and  similar  costs  and 
expenses. 

(c)  Amount  limitation.  Costs  satisfy 
the  limitation  in  this  paragraph 
(e)(6)(ii)(C)  if  they  do  not  exceed  the 
sum  of  the  following — 

[1)  .25  percent  of  that  portion  of  the 
average  daily  balance  (as  defined  in 
paragraph  (e)(2)(iii)  of  this  section)  of 
amounts  invested  in  the  commingled 
fund  for  the  fiscal  year  not  in  excess  of 
$10,000,000,  phis 

[2)  .125  percent  of  that  portion  of  tlie 
average  daily  balance  in  excess  of 
$10.000X)Oa 


(7)  Allocatiotts  among  issues  <^ 
commingled  funds  serving  as  common 
reserve  funds  or  sinking  funds — (i) 
Permitted  ratable  allocation  m^iods. 
Except  as  otherwise  reqnired  by 
paragrai^  (bH2)  or  (bK3)  of  this  section, 
if  a  commingled  fond  serves  as  a 
common  reserve  fund,  replacement  fund, 
or  sinking  fund  for  two  or  more  issues, 
investments  held  by  that  commingled 
fund  must  be  allocated,  as  of  any 
required  date  of  allocation,  ratably 
among  the  applicable  issues  sharing  die 
commingled  fund  in  accordance  witfi 
one  of  the  following  proportions— 

(A)  Outstanding  principal  ammmt 
The  outstanding  principal  amounts  of 
the  issues  as  of  the  date  of  aUocation, 
except  that  in  the  case  of  any  bond  of  an 
issue  that  was  issued  with  original  issue 
discount  or  premium  in  excess  of  one- 
fourth  of  one  percent  multiplied  by  the 
number  of  complete  years  to  maturity  of 
issue,  the  present  value  of  that  bond 
must  be  used  in  lieu  of  its  outstanding 
principal  amount. 

(B)  Present  value.  The  present  values 
of  the  issues  as  of  the  date  of  the 
allocation  determined  in  accordance 
with  8 1.14ft-3Ttb)(8). 

(C)  Aggregate  one-year  debt  service. 
The  aggregate  amount  of  debt  service 
payable  on  the  issues  covered  by  the 
commingled  fund  during  the  ensuing 
one-year  period. 

(ii)  Frequency  of  allocations.  An 
issuer  must  make  any  necessary 
allocations  required  by  diis  paragraph 
(e)(7)  not  less  frequently  dun  eadi  date 
on  which  a  computation  of  the  universal 
cap  is  required  under  paragraph  (b)(3)  of 
this  section.  In  addition,  an  issuer  must 
make  allocations  on  each  date  that  it 
adds  an  issue  to  the  coverage  (tf  the 
commingled  fund  described  in  this 
paragraph  (e)(7).  This  paragraph  (e)(7) 
does  not  apply  to  a  bona  fide  debt 
service  fund  (as  defined  in  {  1.103- 
13(b)(12)). 

(8)  Expenditures  of  certain 
committed  investment  proceeds  of 
governmental  issues.  If  an  issue  is 
neither  a  private  activity  bond  issoe 
under  section  141  nor  a  refunding  is8ue« 
amounts  representing  investihent 
proceeds  (as  defined  in  i  1.148-eT(dH5)) 
of  the  issue  are  treated  as  allocated  to 
expenditures  tot  a  governmental 
purpose  when  both  of  the  following 
requirements  are  satisfied — 

(i)  Commingled  with  certain 
govemmentaJ  revenues.  The  amounts 
are  deposited  in  a  commingled  fond  with 
substantial  tax  or  other  revenues  from 
governmental  operations  of  the  issuer. 

(ii)  Reasooabfy  mected  to  be  spent 
within  six  aantlm.  tbie  amounts  are 
reasonably  expected  to  be  spent  fat 
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governmental  purposes  within  a  period 
not  to  exceed  six  months  from  the  date 
of  the  commingling. 

(f)  Consequences  of  certain  failures  to 
use  permitted  accounting  methods.  If  the 
Commissioner  determines  that  a  failure 
to  account  for  gross  proceeds  of  an  issue 
in  accordance  with  this  section  is  not 
due  to  willful  neglect,  the  Commissioner 
may  prescribe  a  reasonable  accounting 
method  for  gross  proceeds  of  the  issue 
that  satisfies  this  section  in  Ueu  of  or  in 
conjunction  with  delermining  other 
consequences  of  that  faihire.  Regarding 
the  consequences  of  certain  failures  to 
comply  with  the  arbitrage  rebate 
requirement  that  are  not  due  to  willful 
neglect  generally,  see  i  1.148-lT(c). 
Michael  J.  MuqAy. 

Acting  Commissionerof  Internal  Revenue. 
IFR  Doc.  92-1943  Filed  l-27-fl2;  8:45  am| 
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Jnteroompany  Transfer  Pricing  and 
Cost  Shsring  Reguiatlons  Under 
Section  482 

AQENCV:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  Hiis  document  contains 
proposed  Income  Tax  Regulations 
relating  to  intercompany  transfer  pricing 
and  cost  sharing  under  section  482  of  the 
Internal  Revenue  Code.  The  Tax  Reform 
Act  of  1986  amended  section  482.  These 
regulations  would  provide  guidance 
implementing  the  amendment. 
DATES:  Comments  and  requests  for  a 
public  hearing  must  be  received  by  May 
29. 1992. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attention: 
CC:CORP:T:R  (INTL-0372-88)  (for 
comments  on  cost  sharing  provisions)  or 
(INTL-0401-88)  (for  comments  on  other 
provisions),  room  5228,  Washington,  DC 
20044. 

FOR  FURTHER  INFORMATION  CONTACR 
Howard  Berger.  with  respect  to  all 
provisions  except  cost  sharing,  and  Lisa 
Sams,  with  respect  to  cost  sharing 
provisions,  both  of  the  Office  of 
Associate  Chief  Counsel  (International) 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  AttenUon:  CC:CORP:T:R 
(INTLr4)372-88  and  INTLrO401-88)  (202- 


377-90S9  (Berger)  and  202-874-1490 
(Sams),  not  toll-^ee  calls). 

SU^fUBMENTARV  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  infonnati(» 
contained  in  this  notice  of  proposed 
rulemaldng  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504  (h)).  Comments  on  the 
collection  of  inifonnation  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service.  Attention: 
IRS  Reports  Qearance  Officer  T:FP, 
Washingtoa  DC  20224. 

The  collection  of  information  in  these 
regulations  is  in  S  1.482-2  (g)(2)(i)  and 
(6).  This  information  is  required  by  the 
Internal  Revenue  Service  to  verify  the 
existence  of  a  qualified  cost  sharing 
arrangement  and  to  detennine  the 
appropriateness  of  each  participant's 
cost  share.  The  likely  reqiMmdents  are 
businesses  or  other  fiM^profit 
institutions. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of    ' 
informati<m.  They  are  based  on  siuch 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents/recordkeepers  may  require 
more  or  less  time,  depending  on  their 
particular  circumstances. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  4,250  hours. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  30 
minutes  to  10  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  8.5  hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  500. 

Effective  Date 

These  regulations  are  generally 
proposed  to  be  effective  for  taxable 
years  beginning  after  December  3l,  1992. 
However,  they  will  not  apply  with 
respect  to  transfers  made  or  licenses 
granted  to  foreign  persons  before 
November  17, 1985,  or  before  August  17. 
1986  for  transfers  or  licenses  to  others. 
Nevertheless,  they  will  apply  with 
respect  to  transfers  or  licenses  before 
such  dates  if,  with  respect  to  property 
.  transferred  pursuant  to  an  earlier  and 
continuing  transfer  agreement,  such 
property  was  not  in  existence  or  owned 
by  the  taxpayer  on  such  date.  Although 
'  these  proposed  regulations  are  generally 
effective  for  taxable  years  after 
December  31, 1902.  the  final  sentence  of 


section  482  (requiring  that  the  income 
with  respect  to  transfers  or  licenses  of 
intangible  property  be  commensurate 
with  the  inbcome  attributable  to  the 
intangible)  is  generally  effective  for 
taxable  years  be^jming  after  December 
31, 1986.  For  die  period  prior  to  the 
proposed  effective  date  of  these 
regulations,  the  final  sentence  of  section 
482  shall  be  appUed  using  any 
reasonable  method  not  inconsistent  with 
the  statute.  The  Internal  Revenue 
Service  considers  a  method  diat  appbet 
these  proposed  regulations  or  their 
general  principles  to  be  a  reasooaUe 
method.  A  transitional  rule  is  provided 
at  1 1.482-2(g)(8)  with  respect  to  cost 
sharing  arrangements  entered  into  nnder 
current  1 1.48i-2(d)(4}  in  prim  taxable 
years. 

BadcgrauDd 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  482  of  the  Internal  Revenue 
Code.  Section  482  was  amended  by  the 
Tax  Reform  Act  of  1986.  Public  Law  ©- 
514. 100  Stat  2085. 2561.  e/ se?. 


Explanation  of 

Introduction 

The  Tax  Reform  Act  of  1988  ("die 
Act")  amended  section  482,  to  require 
that  consideration  for  intangible 
property  be  commensurate  with  the 
income  attributable  to  the  intangiUe. 
The  legislative  history  of  the  Act  states 
that  this  change  was  Intended  to  assure 
that  the  division  of  income  between 
related  parties  reasonably  reflects  the 
economic  activities  each  imdertakes. 
See  H.R.  Rep.  99-281. 99th  Cong.,  2d 
Sesa.  (1986)  at  n-637.  The  legislative 
history  also  expresses  concern  that 
Insufficiently  stringent  standards 
previously  had  been  used  in  determining 
whether  an  uncontrolled  transfer  is 
comparable  to  a  controlled  transfer.  The 
legislative  history  specifically  notes 
concern  about  the  improper  use  of 
comparables  with  regard  to  "high  profit- 
potential  intangibles.*'  noting  diat  it  is 
especially  difficult  to  obtain  realistic 
comparables  with  respect  to  such 
intangibles  because  they  seldom  if  ever 
ere  transferred  to  unrelated  parties.  See 
H.R.  Rep.  99-428, 90Ui  Cong..  Ist  Sess. 
(1985]  at  424. 

The  Conference  Committee  report  on 
the  Act  recommended  that  the  Internal 
Revenue  Service  (the  "Service")  conduct 
a  comprehensive  study  of  t.ansfer 
pricing  and  consider  whether 
regulations  under  section  462  should  be 
modified.  In  response,  the  Treasury 
Department  and  die  Service  issued  a 
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study  of  intercompany  transfer  pricing 
(Notice  88-123. 1988-2  C.B.  458,  the 
"White  Paper")  on  October  18. 1988. 
Although  the  White  Paper  primarily 
considered  transfers  of  intangibles,  it 
also  addressed  the  application  of 
section  482  to  other  transactions.  The 
White  Paper  specifically  discussed  the 
need  to  modify  the  regulations  dealing 
with  transfers  of  tangible  property  to 
take  into  account  the  common 
incorporation  of  the  value  of  intangibles 
into  tangible  property.  As  described  in 
greater  detail  below,  such  changes  are 
found  in  amendments  to  S  1.482-2(e). 

The  White  Paper  proposed  two 
approaches  for  determining  the  proper 
charge  for  an  intangible  under  the 
commensurate  with  income  standard. 
The  Hrst  was  a  pricing  approach.  It 
included  two  methods:  The  exact 
comparable  method  and  the  inexact 
comparable  method.  The  second  was  an 
income  approach.  It  also  included  two 
methods:  The  basic  arm's  length  return 
method  ("BALRM")  and  BALRM  with 
pro^t  split.  The  BALRM  generally 
allocated  income  to  the  parties  to  a 
transaction  by  assigning  industry 
average  rates  of  return  to  their  assets. 

Many  comments  on  the  White  Paper 
criticized  the  prominent  role  given  to 
BALRM,  arguing  that  BALRM  would  be 
difficult  to  apply  because  the 
information  BALRM  required  generally 
would  not  be  available,  would  be  unfair 
to  corporations  whose  rates  of  return 
vary  considerably  from  the  average,  and 
would  allocate  too  much  income  to  U.S. 
entities.  The  Service  also  was  urged  to 
assign  a  greater  role  to  inexact 
comparable  transactions  and  to 
reconsider  the  use  of  safe  harbor  rules. 
These  comments  were  taken  into 
account  in  the  development  of  the  three 
pricing  methods  described  in  S  1.482-2 
(d)  and  (f]  of  these  proposed  regulations. 

Both  the  exact  comparable  and 
inexact  comparable  methods,  like  the 
methods  for  determining  an  appropriate 
price  described  elsewhere  in  S  1.482-2. 
are  intended  to  apply  the  general 
standard  of  S  1482-1  [i.e..  the  price  of 
an  uncontrolled  taxpayer  dealing  at 
arm's  length  with  another  uncontrolled 
taxpayer)  to  specific  situations.  They 
should  not  be  applied  mechanically  or 
without  regard  for  this  purpose.  Thus, 
S  1.4fi2-l(b)(l)  has  been  modified  to 
clarify  that  its  principles  are  intended  to 
guide  application  of  the  specific 
methods  described  in  §  1.482-2. 

The  Conference  Committee  report 
also  noted  that  Congress  did  not  intend 
to  preclude  the  use  of  a  cost  sharing 
arrangement  to  allocate  income 
attributable  to  an  intangible  among 
related  parties  provided  that  such  an 
arrangement  is  consistent  with  the 


requirement  that  the  allocation  of 
income  among  related  parties 
reasonably  reflect  the  actual  economic 
activity  undertaken  by  each.  To  satisfy 
this  requirement,  each  participant 
should  bear  an  appropriate  portion  of  all 
research  and  development  costs  on 
unsuccessful  as  well  as  successful 
products  within  an  applicable  product 
area,  each  participant's  cost  share 
generally  should  be  proportionate  to 
profit  determined  before  deduction  for 
research  and  development,  and  an 
appropriate  return  should  be  provided  to 
a  participant  that  effectively  put  its 
funds  at  greater  risk  than  other 
participants.  See  H.R.  Rep.  99-281. 99th 
Cong..  2d  Sess.  (1986)  at  11-638. 

The  White  Paper  concluded  that  cost 
sharing  arrangements  should  have 
standard  terms.  For  instance,  the  White 
Paper  stated  that  most  shared  research 
and  development  should  be  conducted 
with  respect  to  products  that  were 
within  the  same  three-digit  Standard 
Industrial  Classification  code.  This 
proposal  was  intended  to  prevent  a  U.S. 
participant  from  paying  for  unsuccessful 
research  while  receiving  little  or  no 
benefit  from  successful  research,  and  to 
prevent  a  foreign  participant  from  failing 
to  pay  for  unsuccessful  research  while 
receiving  significant  benefits  from 
successful  research.  Other  requirements 
proposed  by  the  White  Paper  included 
the  assignment  to  each  participant  of 
exclusive  rights  in  developed  intangible 
property,  the  restriction  of  membership 
in  a  cost  sharing  arrangement  to  those  in 
a  position  to  exploit  developed 
intangibles  by  means  of  the  manufacture 
of  products,  and  the  exclusion  of 
marketing  intangibles  from  the  scope  of 
an  arrangement's  research  and 
development. 

Comments  on  these  proposals 
maintained  that  the  White  Paper's 
approach  would  unduly  restrict  the 
ability  of  taxpayers  to  enter  into  a  cost 
sharing  arrangement.  Additional 
conunents  raised  concerns  with  respect 
to  the  White  Paper's  proposed  method 
for  measuring  anticipated  benefits  in 
computing  cost  shares  (including 
assignment  of  exclusive  geographic 
rights),  the  adjustments  of  cost  shares  in 
subsequent  years  to  reflect  changes  in 
subsequent  benefits,  the  exclusion  of 
non-manufacturers  as  eligible 
participants,  the  identification  of  costs 
that  must  be  shared  pursuant  to  the 
arrangement,  and  buy-in  or  buy-out 
rules  that  govern  cases  where  a  portion 
of  the  intangible  is  considered  to  be 
transferred  (including  whether  going 
concern  value  should  be  included  and 
whether  taxpayers  should  be  permitted 
flexibility  in  selecting  the  form  of 
payment  for  a  buy-in  or  buy-out). 


Several  comments  suggested  that  the 
Service  model  new  co^t  sharing 
regulations  on  rules  proposed  in  1966 
and  withdrawn  in  1968.  These 
suggestions  were  taken  into  account  in 
developing  9 1.482-2  (g). 

Summary  of  Proposed  Regulations 

Section  1.482-l(b)(l) 

Section  1.482-l(b)(l)  coordinates 
existing  regulations  that  explain  the 
scope  and  purpose  of  regulations  under 
section  482  with  new  provisions 
interpreting  the  commensurate  with 
income  standard.  Section  1.482-l(b)(l) 
also  clarifies  the  general  meaning  of  the 
arm's  length  standard  and  the 
relationship  of  §  1.482-1  to  §  1.482-2.  As 
revised,  §  1.482-l(b)(l)  provides  that  the 
test  to  be  applied  in  all  instances  is 
whether  uncontrolled  taxpayers 
exercising  sound  business  judgment 
would  have  agreed  to  the  same  terms 
given  the  actual  circumstances  under 
which  controlled  taxpayers  dealt. 

For  example,  closely  related  transfers 
of  tangible  and  intangible  property,  such 
as  "round-trip"  transactions,  should  be 
viewed  together  in  determining  whether 
the  price  of  each  transaction  is  arm's 
length.  A  round-trip  transaction 
typically  begins  with  a  license  of  an 
intangible  to  a  related  party.  The 
licensee  uses  the  intangible  to  produce 
tangible  property  and  sells  the  tangible 
property  either  to  the  licensor  of  the 
intangible  or  to  the  licensor's  affiliates. 
Rather  than  analyzing  each  of  these 
transactions  independently,  the 
proposed  regulations  allow  the  district 
director  to  consider  the  price  charged 
for  the  tangible  property  as  one  of  the 
circumstances  that  should  be  taken  into 
account  in  determining  whether  an 
uncontrolled  taxpayer  would  have 
agreed  to  the  same  consideration  for  the 
intangible  property. 

Section  1.482-2(d) 

Section  1.482-2(d)  replaces  current 
rules  applicable  to  intangible  property. 
Section  1.482-2  (d)(l)(i)  provides  that  an 
arm's  length  consideration  for  an 
intangible  must  be  commensurate  with 
the  income  attributable  to  it.  Section 
1.482-2(d)(l)(ii)  defines  the  terms 
intangible,  b'ansfer,  controlled  transfer, 
and  uncontrolled  transfer.  Section  1.482- 
2(d)(l)(iii]  provides  that  paragraph  (d) 
applies  to  any  transaction  that  in 
substance  is  a  transfer  of  an  intangible, 
regardless  of  the  form  of  the  transaction. 

Section  1.482-2(d)(2)  outlines  how  an 
arm's  length  consideration  for  an 
intangible  is  determined.  Section  1.482- 
2(d)(2)(iii)  prescribes  the  priority  of  the 
methods  for  determining  an  arm's  length 
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1.482-2.  As 
les  that  the 


consideration.  Ordinarily,  the  method 
that  relies  on  the  most  complete  and 
accurate  data  and  requires  the  fewest 
adjustments  will  most  accurately  reflect 
the  amoimt  of  consideration  that  an 
unrelated  taxpayer  would  have  charged 
for  the  same  intangible  under  the  same 
circumstances.  Highest  priority  therefore 
is  assigned  to  the  matching  transaction 
method.  Second  priority  is  assigned  to 
the  comparable  adjustable  transaction 
method.  If  those  methods  cannot  be 
applied,  then  an  arm's  length 
consideration  is  determined  under  the 
comparable  profit  method.  Under 
9  1.482-2(d)(2)(iv],  all  relevant  facts  and 
circumstances  must  be  considered  in 
applying  these  methods,  including 
information  from  the  taxable  year  under 
review,  and  from  taxable  years  before 
and  after  that  taxable  year.  The 
regulations  do  not  require  the  Service  or 
the  taxpayer  to  demonstrate  the 
inapplicability  of  a  higher  priority 
method  before  applying  a  lower  priority 
method.  However,  either  the  Service  or 
the  taxpayer  may  establish  the 
applicability  of  a  higher  priority  method. 

Section  1.482-2(d)(3)  describes  the 
matching  transaction  method.  A 
matching  transaction  is  an  uncontrolled 
transfer  of  the  same  intangible  under  the 
same,  or  substantially  similar,  economic 
conditions  and  contractual  terms. 

The  intangible  involved  in  a 
controlled  transfer  will  be  considered 
the  same  as  the  intangible  involved  in 
an  uncontrolled  transfer  only  if  the 
'  protected  interest  or  body  of  knowledge 
that  is  subject  to  exploitation  through 
the  use  of  each  intangible  are  identical. 
Geographic  or  use  restrictions  are 
considered  differences  in  contractual 
terms,  rather  than  differences  in  the   . 
interests  transferred. 

Section  1.482-2(d)(3)(iii)  provides 
guidance  for  determining  whether  the 
economic  circumstances  in  the 
controlled  and  uncontrolled  transfers 
are  substantially  similar.  Economic 
factors  that  could  affect  the  amount  of 
consideration  charged  in  the  two 
transactions  will  be  considered.  Section 
1.482-2fd1(J){iv)  provides  guidance  for 
determining  whether  the  contractual 
terms  of  the  controlled  and  uncontrolled 
terms  are  substantially  similar. 
Contractual  terms  that  could  affect  the 
amount  of  consideration  charged  in  the 
two  transactions  will  be  considered. 

Under  §  1.482-2(d](3](v],  adjustments 
will  be  made  when  the  economic 
conditions  and  contractual  terms  of 
controlled  and  uncontrolled  transactions 
are  substantially  similar  but  are  not 
identical.  Adjustments  may  be  made  to 
compensate  only  for  a  limited  number  of 
differences  that  both  alone  and 
combined  have  only  a  minor  effect  on 


the  consideration  charged  in  the 
uncontroUed  transfer.  If  other 
adjustments  would  be  required  to 
compensate  for  differences,  the 
economic  conditions  and  contractual 
terms  are  not  substantially  similar  and 
the  matching  transaction  method  does 
not  apply. 

Section  1.482-2  (d)(4)  describes  the 
comparable  adjustable  transaction 
method.  Under  this  method  an  arm's 
length  consideration  is  determined  with 
reference  to  the  amount  of  consideration 
charged  in  an  uncontrolled  transfer  of 
the  same  or  a  similar  intangible  under 
adjustable  circumstances,  subject  to 
verification  by  the  comparable  profit 
interval  described  in  9  1.482-2(f). 
Verification  of  a  comparable  adjustable 
transaction  by  reference  to  the 
comparable  profit  interval  is  intended  to 
ensure  that  adjustments  under  this 
method  do  not  produce  results  that  are 
inconsistent  with  the  dealings  of 
uncontrolled  taxpayers.  The  same 
factors  considered  under  the  matching 
transaction  method  in  determining 
whether  economic  conditions  and 
contractual  terms  are  substantially 
similar  are  considered  in  determining 
whether  the  economic  conditions  and 
contractual  terms  of  controlled  and 
uncontrolled  transactions  are 
adjustable.  Contractual  terms  and 
economic  conditions  will  be  considered 
adjustable  if  they  are  sufficiently  similar 
that  the  effect  of  any  differences  on  the 
consideration  charged  in  the 
uncontrolled  transfer  can  be  determined 
with  reasonable  accuracy. 

The  consideration  charged  in  an 
uncontrolled  transfer  must  be  adjusted 
to  compensate  for  material  differences 
between  the  controlled  and  uncontrolled 
transfers.  When  more  than  one 
comparable  adjustable  transaction  is 
available,  an  arm's  length  consideration 
should  be  determined  with  reference  to 
the  transaction  for  which  the  necessary 
adjustments  can  be  most  accurately 
determined. 

Section  1.482-2(d](5)  describes  the 
comparable  profit  method,  which 
applies  to  determine  an  arm's  length 
consideration  when  the  matching  and 
comparable  adjustable  transaction 
methods  are  inapplicable.  This  method 
requires  a  comparison  of  the  operating 
income  that  results  from  the 
consideration  actually  charged  in  a 
controlled  transfer  ("reported  operating 
income")  with  the  operating  incomes  of 
similar  taxpayers  that  are  uncontrolled. 
See  9 1.482-2(d)(5](v]  for  the  definition 
of  "reported  operating  income."  The 
consideration  charged  in  the  controlled 
transfer  ordinarily  will  be  considered  an 
arm's  length  amount  when  reported 
operating  income  falls  within  the 


comparable  profit  interval  but  will  not 
be  considered  arm's  length,  and  may  be 
adjusted,  when  reported  operating 
income  falls  outside  the  comparable 
profit  interval.  In  the  latter  case,  the 
transfer  price  generally  may  be  adjusted 
to  produce  operating  income  that  is  at 
the  "most  appropriate  point"  in  the 
comparable  profit  interval.  A  special 
rule  allows  a  smaller  adjustment  to  be 
made  when  reported  operating  income  it 
outside  of,  but  corresponds  closely  to, 
the  comparable  profit  interval.  This 
special  rule  is  intended  to  narrow  the 
scope  of  controversies  when  reported 
operating  income  does  not  vary 
significantly  from  results  that  are  within 
the  comparable  profit  interval.  Section 
1.482-2(d)(5](iv)  provides  limited 
exceptions  to  this  special  rule. 

Section  1.482-2(d)(6)  provides 
guidance  regarding  transfers  of 
intangibles  for  more  than  one  taxable 
year.  Section  1.482-2(d)(6)(i)  provides 
that  all  relevant  facts  throughout  the 
period  the  intangible  is  used  may  be 
considered.  Ordinarily  an  adjustment 
may  be  made  with  resjiect  to  an 
intangible  in  the  taxable  year  under 
examination  even  though  the  charge  for 
the  intangible  was  arm's  length  in  an 
eariier  year.  Section  1.482-2(d)(6)(ii) 
provides  three  exceptions  to  this  role. 
The  first  exception  applies  only  in  the 
case  of  the  matching  or  comparable 
adjustable  transaction  methods. 
Generally,  an  allocation  may  not  be 
made  under  those  methods  if  an  arm's 
length  consideration  was  charged  for  the 
intangible  in  the  year  it  was  transferred, 
operating  income  remained  in  the 
comparable  profit  interval  for  all 
subsequent  years  (including  the  year 
under  examination),  and  there  has  been 
no  more  than  a  minor  variation  in  the 
amount  of  operating  income  attributable 
to  the  transferred  intangible. 

The  second  exception  requires  that 
the  transferee  paid  a  royalty  in 
exchange  for  the  use  of  the  intangible, 
the  intangible  has  been  used  for  at  least 
10  years  since  the  date  of  its  initial  » 

transfer,  and  the  royalty  was 
determined  to  be  an  arm's  length  royalty 
for  each  year  of  its  use  throughout  the 
10-year  period  under  the  matching  or 
comparable  adjustable  transaction 
method. 

The  third  exception  requires  that  the 
relevant  agreement  contained  no 
provision  for  adjustments  to  the  royal^ 
to  reflect  unanticipated  changes  in 
profitability,  the  use  of  the  intangible 
was  limited  in  a  commercially 
reasonable  way,  and  the  transferee's 
operating  income  has  moved  outside  the 
comparable  profit  interval  due  to 
changes  in  circumstances  that  were 
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beyond  the  control  of  the  ta^qjayers  and 
neither  anticipated  nor  reasonably 
foreseeable. 

Section  1.482-2(d)(7).  which  will 
provide  rules  concerning  the  treatment 
of  lump  sum  payments,  is  reserved. 
Chapter  Six  of  the  White  Paper  took  the 
position  that  taxpayers  may  structure 
transactions  with  lump  sum  payments 
provided  the  economic  consequences  of 
a  lump  sum  payment  resemble  those 
under  a  periodic  pajinent  approach. 
Chapter  8  of  the  White  Paper  suggested 
that  a  lump  sum  payment  be  treated  as 
an  open  transaction,  with  the  lump  sum 
invested  in  a  hypothetical  certificate  of 
deposit  from  which  arms  length 
consideration  would  be  subtracted  year 
by  year.  Another  approach  would  treat 
the  lump  sum  as  the  present  value  of  a 
stream  of  payments  projected  by  the 
ta.xpayer.  An  adjustment  covid  be  made 
in  the  year  of  transfer  to  the  extent  the 
lump  sum  differed  from  the  properly 
computed  present  value  of  the  stream. 
Annual  adjustments  could  be  made  to 
the  extent  the  actual  arm's  length 
amount  for  a  particular  year  differed 
from  the  projection  fof  that  year.  The 
Service  invites  comments  on  these,  or 
any  other,  approaches  to  lump  sum 
payments. 

Section  1.482-2(d)(8)  clarifies  the 
"developer-assister"  rules  now  found  in 
9  1.482-2(d)(l)(ii).  New  examples  are 
provided  illustrating  the  application  of 
these  rules  to  the  development  and 
enhancement  of  marketing  intangibles. 

Section  1.482-2(e) 

Section  1.482-2(e)(l)  modifies  the 
rules  applicable  to  sales  of  tangible 
property.  Although  the  commensurate 
with  income  amendment  to  section  482 
in  the  Act  addressed  the  transfer  of 
intangible  property,  the  Conference 
.  Report  also  directed  that  "careful 
consideration  be  given  to  whether  the 
existing  regulations  could  be  modified  in 
any  respect"  RR.  Rep.  99-841,  99th 
Cong.,  2d  Sess.  (1986)  at  0-637-638.  The 
regulations  extend  the  use  of  the 
comparable  profit  interval  to  the  resale 
price,  cost  plus  and  so-called  "fourth" 
methods  (SS  1.4a2-2(e)(l]  (iiH>v)). 
which  are  employed  when  the 
comparable  uncontrolled  price  method 
is  inapplicable.  When  one  of  'Jiese 
methods  is  employed,  the  regulations 
provide  that  the  comparable  profit 
interval  is  to  serve  as  a  check  on  the 
result  indicated  by  such  method;  if  the 
result  produced  by  the  method  does  not 
fall  within  the  comparable  profit 
interval,  then  the  result  should  be 
disregarded  for  purposes  of  determining 
an  arm's  length  price. 

This  change  is  necessary  because 
applying  the  comparable  profit  interval 


solely  to  transfers  of  intangibles  would 
create  an  artificial  and  unwarranted 
distinction  between  the  treatment  of 
tangible  and  intangible  property,  and 
would  lead  to  disputes  in  cases 
involving  tangible  property 
incorporating  an  intangible.  Adoption  of 
similar  transfer  pricing  rules  for  the 
tangible  and  intangible  components  of 
the  transferred  property  will  eliminate 
or  reduce  the  need  to  allocate  the 
property's  value  between  its  tangible 
and  intangible  components  and  then  to 
determine  the  profits  attributable  to 
each  such  component. 

A  similar  allocation  and  valuation 
problem  may  arise  in  cases  in  which  the 
transfer  of  services  in  indistinguishable 
from  the  transfer  of  intangible  property. 
See  Hospital  Corporation  of  America  v. 
Commissioner.  81  T.C.  520  (1983).  The 
Service  solicits  comments  on  how  the 
services  regulations  (1 1.482-2(b)) 
should  incorporate  the  commensurate 
with  income  standard. 

These  regulations  modify  the  priority 
of  methods  under  S  1.482-2(e).  The 
comparable  uncontrolled  price  method 
retains  the  highest  priority.  Second 
priority  is  given  either  to  the  resale  price 
method  or  the  cost  plus  method, 
depending  on  which  of  the  two  methods 
more  accurately  produces  an  arm's 
length  price  in  a  particular  situation.  A 
price  determined  under  either  the  resale 
price  method  or  the  cost  plus  method 
will  be  considered  arm's  length  only  if  it 
yields  a  level  of  operating  income  that  is 
within  the  comparable  profit  interval. 
Other  methods  still  may  be  applied,  but 
such  other  methods  also  must  yield  a 
level  of  operating  income  that  is  within 
the  comparable  profit  interval.  The 
regulations  do  not  require  the  Service  or 
the  taxpayer  to  demonstrate  the 
inapplicability  of  a  higher  priority 
method  before  applying  a  lower  priority 
method.  However,  either  the  Service  or 
the  taxpayer  may  establish  the 
applicability  of  a  higher  priority  method. 

The  legislative  history  expressed 
concern  with  judicial  interpretations  of 
the  comparable  uncontrolled  price 
method.  These  regulations  clarify  that 
adjustments  must  be  made  to 
comparables  when  there  are  differences 
between  them,  in  order  to  use  them  as 
comparables. 

Section  1.482-2(f) 

Section  1.482-2(fl  describes  the 
comparable  profit  interval.  In  general, 
the  comparable  profit  interval  should 
provide  taxpayers  with  greater  certainty 
in  establishing  their  intercompany 
transfer  prices.  Many  taxpayers  should 
be  able  to  apply  objective  measures  of 
profitability  (referred  to  as  profit  level 
indicators)  of  similariy  situated  parties 


to  their  own  financial  data  to  develop 
their  own  estimates  of  the  comparable 
profit  interval  and  confirm  that  their 
transfer  prices  produce  results  that  fall 
within  the  comparable  profit  interval. 

Section  1.482-2{f)(l)  states  that  the 
comparable  profit  interval  identifies 
levels  of  profits  that  the  appropriate 
controlled  taxpayer  whose  operating 
income  is  tested  (the  "tested  party") 
would  have  earned  if  its  profit  level 
indicators  had  been  equivalent  to  those 
of  similarly  situated  uncontrolled 
taxpayers.  Profit  level  indicators  derived 
from  uncontrolled  taxpayers  are  applied 
to  the  financial  data  of  the  tested  party 
to  yield  the  "constructive  operating 
income"  that  the  tested  party  would 
have  earned.  The  comparable  profit 
interval  then  is  derived  Trom  the 
constructive  operating  incomes  that 
converge.  If  necessary,  the  most 
appropriate  point  within  the  comparable 
profit  interval  is  selected. 

Section  1.482-2(0(2)  provides  that 
data  used  in  constructing  the 
comparable  profit  interval  normally 
should  be  based  on  actual  results 
before,  during,  and  after  the  taxable 
year  under  examination. 

Section  1.482-2(f)(3)  identifies  six 
steps  that  must  be  followed  in 
developing  a  comparable  profit  interval 
The  steps  are  interdependent  and.  in 
some  cases,  certain  steps  may  have  to 
be  repeated  to  match  the  availability  of 
data  used  in  later  steps  with  the 
determination  made  in  an  earlier  step. 

Section  1.482-2(f)(4)  provides  rules  for 
the  first  step:  selectmg  the  appropriate 
controlled  taxpayer  whose  operating 
income  should  be  tested.  In  the  case  of 
the  transfer  of  an  intangible,  the  tested 
party  normally  will  be  the  transferee. 

Section  1.482-2(f)(5)  provides  rules  for 
the  second  step:  determining  the 
"applicable  business  classification"  of 
the  tested  party.  The  applicable 
business  classification  normally 
includes  the  operations  of  the  tested 
party  that  relate  to  transactions  with 
controlled  taxpayers,  which  are  referred 
to  as  the  "tested  operations."  The  tested 
operations  then  are  compared  to  the 
operations  of  uncontrolled  taxpayers.  If 
possible,  operations  of  uncontrolled 
taxpayers  are  selected  that  closely 
correspond  to  the  tested  operations.  If  it 
is  not  possible  to  obtain  reliable  data 
regarding  uncontrolled  taxpayers  with 
respect  to  products  that  closely 
correspond  to  the  products  related  to  the 
tested  operations,  then  the  scope  of  the 
applicable  business  classification  is 
broadened. 

Section  1.482-2(f)(6)  provides  rules  for 
the  third  step:  computing  the 
constructive  operatii^  incomes  that  are 
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used  to  determine  the  comparable  profit 
interval.  The  constructive  operating 
incomes  are  derived  by  applying  profit 
level  indicators  obtained  from  a 
selection  of  uncontrolled  taxpayers  in 
the  applicable  business  classiHcation  to 
Hnancial  data  relating  to  the  tested 
operations. 

Profit  level  indicators  should  be 
selected  that  provide  the  most  reliable 
basis  for  comparison  under  the 
particular  facts  and  circimistances. 
Some  profit  level  indicators  will  be  more 
reliable  in  particular  types  of  cases  than 
others.  Section  1.482-2(f){6)(iii)(C) 
identifies  a  number  of  profit  level 
indicators  that  may  be  used  in 
appropriate  cases.  These  include:  Rate 
of  return  on  assets,  ratio  of  operating 
income  to  sales,  ratio  of  gross  income  to 
expenses,  and  profit  splits.  Before 
application  of  a  profit  level  indicator  to 
the  data  of  the  tested  party,  the  data 
must  be  adjusted  to  reflect  (1)  any 
significant  differences  between  the 
business  practices  of  the  tested  party 
and  the  uncontrolled  taxpayers,  and  (2) 
any  other  allocations  tmder  section  482. 
The  Service  invites  comment  on  the 
specified  profit  level  indicators  and  on 
other  profit  level  indicators  and  the 
circumstances  in  which  they  might  be 
used. 

Section  1.482-2(f)(7]  describes  the 
fourth  step:  determining  the  comparable 
profit  interval.  The  comparable  profit 
interval  normally  is  derived  from  a  set 
of  constructive  operating  incomes  that 
are  computed  by  applying  various  profit 
level  indicators  obtained  from 
uncontrolled  taxpayers  to  the  financial 
data  of  the  tested  party.  Data  that  tends 
to  converge  is  used  to  form  an  interval 
that  is  reasonably  restricted  in  size,  and 
data  that  diverges  significantly  from 
other  data  is  excluded  from  the  interval. 

Two  tests  are  generally  used  to 
identify  converging  data.  First,  when 
constructive  operating  incomes 
computed  with  different  profit  level 
indicators  from  the  same  uncontrolled 
taxpayer  converge,  such  data  generally 
should  be  included  within  the 
comparable  profit  interval.  Such 
convergence  indicates  that  the 
uncontrolled  taxpayer  from  which  the 
data  was  drawn  is  comparable  to  the 
tested  party.  If  the  constructive  . 
operating  incomes  drawn  from  a  single 
uncontrolled  taxpayer  diverge,  such 
data  generally  should  be  excluded  from 
the  interval  unless  adjustments  can  be 
made  that  account  for  this  lack  of 
uniformity.  The  second  type  of 
convergence  considered  is  convergence 
of  constructive  operating  incomes 
obtained  from  one  or  more  profit  level 
indicators  from  different  uncontrolled 


taxpayers.  In  determining  both  types  of 
convergence,  the  reliability  of  all  data 
must  be  considered,  and  greater  weight 
accorded  to  data  that  is  more  reliable.  If 
the  niunber  of  uncontrolled  taxpayers 
whose  operations  correspond  to  the 
applicable  business  classification  is 
large  enough  to  permit  the  use  of  valid 
statistical  techniques,  then  convergence 
must  be  determined  by  using  those 
techniques  to  identify  a  reasonably 
narrow  area  of  concentration  among  all 
the  constructive  operating  incomes 
computed.  The  Service  solicits 
comments  concerning  which  statistical 
techniques  would  be  most  appropriate 
for  determining  such  an  area  of 
concentration. 

Section  1.482-2(f)(8]  describes  the  fifth 
step:  selecting  the  most  appropriate 
point  within  the  comparable  profit 
interval,  when  necessary.  (It  is  not 
necessary  to  select  the  most  appropriate 
point  for  example,  when  the 
comparable  profit  method  applies  and 
the  reported  operating  income  was 
within  the  comparable  profit  interval.]  If 
statistical  techniques  were  used  to 
construct  the  comparable  profit  interval, 
then  the  most  appropriate  point  will  be 
determined  by  using  measures  of  central 
tendency.  The  Service  solicits  comments 
concerning  which  statistical  methods 
would  provide  the  most  appropriate 
measures  of  central  tendency.  If 
statistical  techniques  were  not  used  to 
construct  the  comparable  profit  interval, 
the  most  appropriate  point  will  be 
determined  by  considering  a  number  of 
factors  relating  to  the  comparability  and 
reliability  of  the  underlying  data.  Tliese 
factors  include  similarity  of  functions 
performed  by  the  tested  party  and  the 
uncontrolled  taxpayer,  similarity  of 
products  or  services,  the  extent  to  which 
different  profit  level  indicators  produce 
converging  amounts  of  constructive 
operating  income,  the  number  and 
accuracy  of  the  adjustments  required  to 
apply  a  profit  level  indicator  to 
uncontrolled  taxpayers,  the  extent  to 
which  the  profit  level  indicator  meets 
the  reliability  factors  set  forth  in 
S  1.482-2{f)(7](ii),  and  the  extent  to 
which  the  profit  level  indicator  produces 
converging  results  when  applied  to  the 
uncontrolled  taxpayers. 

Section  1.482-2(0(9)  describes  the 
sixth  step:  determining  the  transfer  price 
for  the  controlled  transaction,  when 
necessary.  The  transfer  price  is 
determined  by  adjusting  the  actual 
charge  in  the  controlled  transaction  to 
produce  an  operating  income  for  the 
tested  party  that  equals  the  constructive 
operating  income  corresponding  to  the 
most  appropriate  point  in  the  interval. 


Section  1.482-2(g) 

Section  1.482-2(g)  provides  rules  for 
qualified  cost  sharing  arrangements.  In 
general,  the  regulations  require  that  the 
structure  of  a  cost  sharing  arrangement 
reflect  the  following  general  principles — 

1.  Each  participant  must  have  a 
reasonable  expectation  of  using 
developed  intangibles  in  the  active 
conduct  of  its  trade  or  business; 

2.  The  costs  of  all  related  intangible 
development  must  be  shared; 

3.  Each  participant's  share  of  the  costs 
of  developing  intangibles  must  be 
proportionate  to  its  share  of  the  income 
attributable  to  developed  intangibles; 
and 

4.  Participants  must  compensate  the 
owners  or  developers  of  intangible 
property  an  arm's  length  amount  for  the 
use  of  that  property,  unless  the  property 
is  developed  by  the  participants  through 
the  cost  sharing  arrangement.  Likewise, 
if  a  participant  bears  a  portion  of  the 
costs  incurred  in  developing  an 
intangible,  and  subsequently  transfers 
or  abandons  its  rights  in  the  intangible, 
the  remaining  participants  must 
compensate  the  departing  participant. 

Section  1.482-2(g)(l)  states  that  an 
intangible  development  cost  sharing 
arrangement  will  not  be  considered  a 
qualified  arrangement  unless  it  meets 
Uie  requirements  of  S  1.482-2(g)(2),  and 
a  member  of  a  controlled  group  will  not 
be  eligible  to  participate  in  a  cost 
sharing  arrangement  unless  the  member 
meets  the  requirements  of  (  1.482- 
2(g)(3).  If  the  requirements  of  S  1.482- 
2(g)  (2)  and  (3)  are  met  (that  is,  if  a 
qualified  cost  sharing  arrangement 
exists),  the  district  director  may 
nonetheless  make  allocations  to  cost 
shares,  as  provided  in  §  1.482-2(g)(4),  to 
reflect  each  participant's  arm's  length 
share  of  the  costs  and  risks  of 
developing  intangible  property. 

The  requirements  of  a  qualified  cost 
sharing  arrangement  Include  the 
requirements  contained  in  the  current 
regulations  (an  agreement  in  writing 
between  two  or  more  eligible 
participants  providing  for  the  sharing  of 
the  costs  and  risks  of  developing 
intangible  property  in  return  for  a 
specified  interest  in  any  intangible  that 
may  be  produced),  and  two  new 
conditions.  The  new  conditions  are  that 
the  arrangement  comply  with  the 
administrative  requirements  of  S  1.482- 
2(g)(6)(i),  and  that  participants  make  a 
reasonable  effort  to  measure  the  share 
of  benefit  that  each  expects  to  receive 
and  divide  costs  accordingly.  Costs 
shared  must  include  the  costs  of 
imsuccessful  or  less  successful 
intangible  development.  One  of  the 
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objectives  of  this  requirement  is  to 
prevent  "cherry  picking"  [e.g:,  U.S. 
participants  bearing  disproportionate 
costs  of  unsuccessful  research,  or 
foreign  participants  deriving 
disproportionate  benefits  from 
successful  research).  The  district 
director  is  also  permitted  under  this 
paragraph  to  apply  the  cost  sharing 
provisions  to  any  arrangement  that  in 
substance  constitutes  a  cost  sharing 
arrangement,  to  the  extent  that 
application  of  the  developer-assister 
rules  under  9  1.482-2(d)(8)  would  result 
in  a  failure  to  clearly  reflect  the  income 
of  a  group  of  controlled  taxpayers.  The 
Service  sohcits  comments  on  the 
appropriate  scope  of  application  of  this 
rule.  The  Service  also  solicits  comments 
on  the  appropriate  application  of  the 
principles  of  S  l-4S2-2(g)  in  the  context 
of  partnerships  that  develop  and  exploit 
intangibles. 

Section  1.462-2(g](2)(ii]  provides  that 
a  U.S.  participant's  cost  share  should  be 
proportionate  to  the  benefits  that  the 
participant  reasonably  anticipates  it  will 
derive  from  the  research.  Depending  on 
the  circumstances,  anticipated  benefits 
may  be  measured  in  several  different 
ways,  as  long  as  the  measure 
reasonably  predicts  the  benefits  to  be 
shared.  If  the  development  activity 
relates  to  more  than  one  cost  sharing 
arrangement  the  benefits  derived  by  the 
participant  must  be  compared  to  the 
benefits  derived  by  all  of  the  relevant 
participants,  including  those  in  the  other 
arrangements,  for  purposes  of 
determining  an  appropriate  cost  share. 
An  effort  to  anticipate  benefits  generally 
should  include  annual  review  of  the 
participants'  cost  shares,  and  permit  any 
adjustments  necessary  to  reflect 
changes  in  economic  conditions  and 
other  factors. 

To  the  extent  that  a  cost  sharing 
arrangement  fails  to  divide  cost  shares 
in  proportion  to  benefits,  the  regulations 
provide  for  three  different  types  of 
adjustment.  The  type  of  adjustment  to 
be  applied  is  determined  by  a 
comparison  of  the  U.S.  participant's 
cost/income  ratio  and  the  cost/income 
ratio  of  the  other  participants. 

The  cost /income  ratio  used  for 
purposes  of  the  cost  sharing  provisions 
is  generally  the  participant's  three-year 
average  cost  share,  divided  by  its  three- 
year  average  operating  income 
attributable  to  developed  intangibles. 
Operating  income  attributable  to 
developed  intangibles  is  defined  as 
income  from  the  license  or  sale  of 
developed  intangibles  plus  income 
earned  from  the  sale  of  products  or 
services  incorporating  such  intangibles. 

First,  if  the  cost/income  ratio  of  a  U.S. 
participant  is  "grossly  disproportionate" 


to  the  cost/income  ratio  of  the  other 
participants,  the  method  for  dividing 
cost  shares  will  be  presumed  not  to 
reflect  a  reasonable  effort  to  share  costs 
in  proportion  to  benefits,  and  the  cost 
sharing  arrangement  will  not  be 
considered  a  quaUfied  cost  sharing 
arrangement.  Second,  if  the  cost/ income 
ratio  of  a  U.S.  participant  is 
"substantially  disproportionate"  to  the 
cost/income  ratio  of  the  other 
participants,  the  cost  sharing 
arrangement  will  be  considered  a 
qualified  arrangement,  but  a  partial 
transfer  of  intangible  property  may  be 
deemed  to  have  occurred  outside  of  the 
scope  of  the  arrangement.  In  such  a 
"buy-in"  or  "buy-out"  situation, 
consideration  for  the  transfer  of  the 
intangible  must  be  consistent  with  the 
provisions  of  S  1.482-2(d).  Section  1.482- 
2(g)(4)(ii](D)  provides  that  a  U.S. 
participant's  cost/income  ratio  will  not 
be  considered  substantially 
disproportionate  if  it  is  less  than  twice 
the  cost/income  ratio  of  the  other 
eligible  participants.  Third,  if  the  cost/ 
income  ratio  of  a  U.S.  participant  is  not 
substantially  disproportionate  to  the 
cost/income  ratio  of  the  other 
participants,  an  adjustment  will  be 
limited  to  an  adjustment  of  the 
participants'  cost  shares. 

Section  1.482-2^g)(3]  defines  an 
eligible  participant.  As  noted  above, 
there  must  be  at  least  two  eligible 
participants  in  order  for  a  cost  sharing 
arrangement  to  be  qualified.  In  order  to 
be  considered  eligible,  each  participant 
must  be  able  to  use  developed 
intangibles  in  the  active  conduct  of  its 
trade  or  business.  The  principles  of 
S  1.387(a)-2T(b)(2)  determine  whether  a 
participant's  activities  constitute  a  trade 
or  business. 

An  active  trade  or  business  may  exist 
even  though  activities  are  carried  out  by 
independent  contractors  on  behalf  of  a 
participant.  An  intangible  will  not  be 
considered  used  in  the  active  conduct  of 
a  participant's  trade  or  business  if  a 
principal  purpose  of  the  participant  for 
entering  into  the  arrangement  was  to 
obtain  intangible  property  to  transfer  to 
an  uncontrolled  taxpayer. 

One  member  of  a  group  of  controlled 
taxpayers  may  participate  in  a  cost 
sharing  arrangement  on  behalf  of  other 
members  (the  "cost  sharing  subgroup") 
for  the  purpose  of  meeting  the  "active 
trade  or  business"  requirement. 
However,  the  intangible  property  must 
be  transferred  from  the  participating 
member  to  the  other  members  of  the 
subgroup  on  an  arm's  length  basis, 
either  under  a  separate  cost  sharing 
arrangement  in  effect  within  that 
subgroup  or  otherwise. 


Section  1.482-2(g)(4)  describes  the 
allocations  that  may  be  made  by  the 
district  director  to  reflect  each 
participant's  arm's  length  share  of  an 
arrangement's  costs.  First,  if  the 
intangible  development  encompassed  by 
the  arrangement  is  too  broad  or  too 
narrow,  then  an  adjustment  in  the 
participants'  cost  shares  may  be 
necessary  to  place  the  arrangement  on 
an  arm's  length  basis.  An  intangible 
development  area  is  too  broad  if  any 
participant  will  not  be  able  to  use 
developed  intangibles  in  its  active 
business,  and  it  is  too  narrow  if  it  does 
not  encompass  all  related  intangible 
development. 

Second,  if  there  is  a  variation  between 
the  share  of  the  benefit  that  each 
participant  expects  to  receive  and  the 
share  that  is  actually  received,  then,  as 
described  above,  cost  share  payments 
may  be  reallocated,  a  buy-in  or  buy-out 
may  be  required,  or  the  cost  sharing 
arrangement  may  be  ignored.  Unless 
another  method  is  more  reliable, 
allocations  will  be  based  on  a 
comparison  of  the  U.S.  participant's 
cost/income  ratio  to  the  other 
participants'  cost/income  ratio,  as 
described  above. 

Section  1.482-2(g)(5)  provides  that 
cost  sharing  payments  will  be 
characterized  as  costs  of  developing 
intangibles  to  the  payor  and 
reimbursements  of  such  costs  to  the 
payee.  That  section  also  provides  that  if 
an  arrangement  is  not  considered  a 
qualified  arrangement,  or  if  a  "buy-in" 
or  "buy-out"  is  deemed  to  have 
occurred,  payments  with  respect  to  any 
transfer  of  intangible  property  must  be 
treated  in  accordance  with  S  1.482-2(d). 

Section  1.482-2{g)(6)  provides  the 
administrative  requirements  of  a 
qualified  cost  sharing  arrangement.  It 
also  lists  the  administrative 
requirements  that  an  eligible  participant 
must  satisfy.  The  paragraph  mandates 
substantial  compliance  with  each 
requirement.  Thus,  a  minor 
administrative  error  will  not  result  in  the 
disqualification  of  an  arrangement  or  a 
participant. 

Section  1.482-2{g)(7)  defines  three 
terms;  "specified  interest  in  any 
intangible,"  "U.S.  participant."  and 
"costs  of  developing  intangibles."  The 
regulations  do  not  specify  accounting 
principles  that  must  be  used  in 
determining  costs  of  developing 
intangibles.  The  Service  invites 
comments  with  respect  to  whether  U.S, 
generally  accepted  accounting 
principles,  tax  accounting  principles,  or 
other  principles  should  be  used.  Section 
1.482-2(g](8)  states  that  existing  bona 
fide  cost  sharing  arrangements,  under 
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current  i  1.482-2(d}(4),  will  be 
considered  qualified  cost  sharing 
arrangements  if  modified,  as  necessary, 
to  conform  with  S  1.482-2(g)  within  one 
year  of  the  publication  of  the  regulation. 

Safe  Harbor 

In  the  absence  of  a  matching 
transaction,  an  arm's  length  amount  of 
consideration  for  an  intangible  may  be 
determined  by  reference  to  a 
comparable  adjustable  transaction, 
defined  in  $  1.482-2(d)(4)  as  an 
uncontrolled  transfer  involving  the  same 
or  similar  intangible  under  adjustable 
economic  conditions  and  contractual 
terms  that  results  in  a  level  of  operating 
income  for  the  tested  party  that  is  within 
the  comparable  profit  interval.  In  this 
context  the  comparable  profit  interval  is 
intended  to  verify  the  reasonableness  of 
the  amount  of  consideration  derived  by 
reference  to  the  uncontrolled  transfer. 

Although  the  use  of  the  comparable 
profit  interval  as  a  check  on  a 
comparable  adjustable  transaction 
should  increase  taxpayers'  certainty 
regarding  their  transfer  prices,  a  safe 
harbor  for  determining  the  comparable 
,  profit  intervd  could  provide  even 
greater  certainty.  The  Service  solicits 
comments  on  whether  such  a  safe 
harbor  should  be  developed.  Such  a  safe 
harbor,  for  example,  could  be  created  by 
multiplying  the  book  value  of  the 
licensee's  assets  by  published  rates  of 
return.  These  published  rates  of  retiim 
could  be  based  on  an  average  country- 
wide ratio  of  operating  income  to  book 
value  of  assets.  For  example,  based  on 
data  from  U.S.  publicly-held  companies, 
the  average  ratio  of  operating  income  to 
assets  fivm  1980-1989  was 
approximately  eleven  percent.  A  safe 
harbor  might  be  created  by  reference  to 
a  narrow  interval  of  profits  surrounding 
eleven  percent. 

For  licensees  with  a  dollar  functional 
currency,  the  dollar  book  value  of  their 
assets  could  be  used.  For  licensees  with 
a  different  functional  currency,  the 
dollar  book  value  of  their  assets  could 
be  calculated  using  historical  exchange 
rates  for  their  balance  sheet  assets,  and 
their  current  operating  income  could  be 
translated  into  dollars  at  the  current 
exchange  rate  in  order  to  determine 
whether  their  operating  income  falls 
within  the  safe  harbor  interval. 

Such  a  safe  harbor  raises  significant 
issues  that  may  outweigh  the  benefits  of 
simplicity  and  certainty.  Matching  a 
narrowly  defined  rate  of  return  to  the 
wider  variations  of  returns  observed  in 
the  marketplace  is  one  problem. 
Differences  in  assets  held  by  different 
taxpayers  or  shifting  of  assets  among 
related  taxpayers  might  be  more  of  a 
oroblem  under  a  safe  harbor  that  relics 


solely  upon  rate  of  return  on  assets  than 
under  the  comparable  profit  method, 
which  uses  rate  of  return  on  assets   . 
together  with  other  measures. 

Due  to  the  difiiculty  of  constructing  a 
workable  safe  harbor,  the  proposed 
regulations  do  not  include  a  safe  harbor 
and  specific  comments  are  requested 
concerning  the  feasibility  of  such  an 
approach  and  its  structure.  The 
following  questions  are  of  particular 
interest.  Will  a  safe  harbor  simplify  the 
comparable  adjustable  transaction 
method?  Should  a  safe  harbor  be  based 
only  on  a  rate  of  return  on  assets 
method,  or  are  there  alternatives?  If  a 
safe  harbor  is  included  in  regulations, 
how  should  the  problems  identified 
above  be  addressed?  Should  a  safe 
harbor  be  refined  so  that,  for  example, 
adjustments  are  made  to  account  for 
differences  in. taxpayers'  debt  to  equity 
ratios  relative  to  \he  country-wide 
average  embodied  in  the  total  assets 
number?  Should  industry-specific 
intervals  be  published?  How  would  such 
intervals  be  established?  Should  there 
be  a  provision  permitting  adjustments  to 
book  values  of  assets  by  either  the 
taxpayer  or  the  Service  to  correct 
distortions  in  the  value  of  the  assets 
reported  by  the  licensee? 

Operation  of  the  Regulatkmfl 

The  regulations  described  above 
provide  tfie  basic  framework  for  the 
operation  of  the  transfer  pricing  rules 
under  section  482  following  the 
amendments  made  by  the  Act.  The 
Service  recognizes  that  the  promulgation 
of  regulations  is  only  one  step  in  the 
implementation  of  these  rules,  and  that 
the  practical  effect  of  the  rules  proposed 
in  this  document  will  be  afiected  by  a 
variety  of  other  factors.  The  Service 
continues  to  study  the  overall 
administration  of  section  482,  and 
solicits  comments  on  collateral 
administrative  matters  not  directly 
relating  to  these  regulations.  Comments 
are  particularly  requested  in  the  areas 
described  below. 

Documentation  and  Penalties 

Wi^  respect  to  documentation,  the 
'  White  Paper  noted  that  a  "significant 
threshold  problem  in  the  examination  of 
section  482  cases  has  been  IRS  access  to 
relevant  information  to  make  pricing 
determinations."  See  1988-2  C£.  at  461. 
In  response  to  this  problem,  the  White 
Paper  suggested  that  the  section  482 
regulations  be  amended  to  require  that 
the  taxpayer  document  the  methodology 
used  to  establish  transfer  prices  prior  to 
filing  the  tax  return  and  to  require  that 
the  taxpayer  produce  such 
dociunentation  within  a  reasonable  time 
during  examination.  The  White  Paper 


also  suggested  that  the  Government 
consider  whether  existing  penalties  are 
sufficient  to  compel  production  of  such 
documentation.  Commentators 
contended  that  such  requirements  would 
be  overbroad  and  unduly  burdensome. 
They  proposed  that  if  contemporaneous 
documentation  is  required  at  all,  it  be 
required  only  in  cases  of  tranifers  of 
hi^  profit  or  high  volume  intangibles  to 
tax  haven  entities.  Since  the  publication 
of  the  White  Paper,  Congress  has 
enacted  several  amendments  to  the 
reporting  and  penalty  provisions  of  the 
Code.  Accordingly,  questions  regarding 
documentation  and  penalties  will  be 
addressed  in  regulations  under  sections 
6001,  6038, 6038A.  e038C,  and  e662(e) 
rather  than  under  section  482.  The 
Service  requests  comments  on  the 
implementation  of  these  rules,  and  in 
particular  on  the  appropriate  scope  of 
the  "reasonable  cause"  and  "good  faith" 
exception  to  the  new  section  482-reIated 
penalty  under  sections  ee62(e)(3)(B)(i) 
and  6664(c).  For  example,  should  a 
taxpayer's  creation  of  contemporaneous 
documentation  be  a  factor  that  is  taken 
into  accoimt  in  determining  whether  the 
exception  applies  and,  if  so,  what 
documentation  should  be  required? 

Advance  Piidng  Agreements 

The  advance  pricing  agreement 
procedure  permits  taxpayers  to  reach  an 
agreement  with  the  Service  concerning 
the  appropriate  transfer  pricing 
methodology  to  be  applied  in  a 
particular  case.  See  Rev.  Proc  91-22, 
1991-1  C3. 526.  Comments  are 
requested  concerning  any  aspect  of  this 
program,  including  the  potential  impact 
of  these  proposed  regulations  and 
suggestions  for  coordination  of  that 
program  with  these  regulations. 

Imptovad  Resolution  of  Section  482 
Controversies 

It  is  well  settied  that,  upon  judicial 
review,  the  Commissioner's 
determination  of  a  deficiency  ordinarily 
is  entitled  to  a  presumption  of 
correctness,  and  taxpayers  thus  bear  the 
burden  of  proving  that  the 
Conunissioner's  determination  is 
incorrect  in  judicial  proceedings.  Welch 
V.  Helvering..  290  U.S.  Ill  (1933).  A 
principal  reason  for  this  allocation  of  the 
burden  of  proof  is  that  taxpayers 
possess  the  information  necessary  to 
establish  the  correct  amount  of  their 
income  and  deductions.  United  States  v. 
Rexach,  482  F.  2d  10  (Ist  Cir.  1973). 
Further,  when  Congress  specifically 
grants  discretion  to  the  Commissioner  to 
make  certain  determinations,  courts  will 
review  those  determinations  with  a 
greater  degree  of  deference.  Dietz 
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Corporation  v.  United  States.  939  F.  2d  I 
{2d  Cir.  1991);  Asiatic  Petroleum  v. 
Commissioner.  31  B.T.A.  1152  (1935). 
aff'd  79  F.  2d  236  (2d  Cir.  1935). 
Accordingly,  in  section  482  cases,  courts 
generally  have  held  that  the 
Commissioner's  determination  will  be 
revised  only  if  it  is  arbitrary,  capricious, 
or  unreasonable.  Sundstrand 
Corporation  v.  Commissioner,  96  T.C. 
226  (1991);  G.U.R.  Company  v. 
Commissioner.  41  B.T.A.  223  (1940). 
ajfd.  117  F.  2d  187  (7th  Cir.  1941). 

Some  recent  section  482  cases  have 
found  that  the  Commissioner's 
determination  of  a  transfer  price  was 
arbitrary,  capricious,  or  unreasonable. 
e.g..  Merck  &  Company,  Inc.  v.  United 
States.  24  CI.  Ct.  73,  68  AFTR2d  91-5524 
(CI.  Ct.  1991).  Courts  generally  have  so 
held  when  a  comparable  price  has  not 
been  available  and  the  courts  found  that 
the  Ser\'ice  could  not  demonstrate  a 
suitable  alternative  method  under  the 
current  regulations.  In  that  regard,  the 
current  regulations  dealing  with 
intangibles  provide  little  guidance  on 
methods  to  be  used  where  comparable 
transactions  do  not  exist.  These 
proposed  regulations  provide  such 
meUiods  and  prescribe  when  they 
should  be  used. 

The  guidance  provided  by  the 
proposed  regulations  should  facilitate 
transfer  pricing  by  taxpayers  in  ways 
that  will  lead  to  less  controversy  with 
the  Service.  Similarly,  the  regulations 
should  facilitate  determinations  by  the 
Service  of  appropriate  arm's  length 
pricing.  The  three  pricing  methods 
prescribed  in  the  regulations  are 
intended  to  reduce  disputes  between 
taxpayers  and  the  Service  and  make  it 
easier  to  resolve  disputes  that  do  arise. 
In  particular,  the  proposed  regulations 
should  facilitate  the  use  of  comparable 
transactions  by  permitting  adjustments 
under  the  comparable  adjustable 
transaction  method.  Further,  the 
comparable  profit  method  addresses  the 
situation  in  which  a  comparable 
adjustable  transaction  cannot  be  found. 

The  Service  anticipates  that  taxpayers 
will  use  these  regulations  to  establish 
transfer  prices  for  controlled 
transactions  using  the  best  available 
data,  and  that  they  will  provide  the  data 
as  early  as  is  practicable  in  the  course 
of  an  examination  by  the  Service. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  m  deflned  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  553(b]  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 


chapter  6]  do  not  apply  to  these 
regulations,  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Request  for  a  Public 
Hearing 

Before  adoption  of  these  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  a  signed  original  and  eight 
copies)  to  the  Internal  Revenue  Service. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  by  any  person  who  submits 
timely  written  comments  on  the 
proposed  rules.  Notice  of  the  time,  place 
and  date  for  the  hearing  will  be 
published  in  the  Federal  Re^ster. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Howard  Berger  (all 
provisions  other  than  cost  sharing)  and 
Lisa  Sams  (cost  sharing  provisions).  Mr. 
Berger  and  Ms.  Sams  are  with  the  Office 
of  Chief  Counsel,  Internal  Revenue 
Service.  Other  personnel  from  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations. 

List  of  Subjects  in  26  CFR  1.481-1 
Through  1.483-2T 

Accounting,  Income  taxes,  Reporting 
and  recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7605.  68A  Stat  917;  26 
U.S.C.  7805.  •  •  * 

Par.  2.  Section  1.482-l(a)(4)  is 
amended  as  follows: 

1.  A  second  sentence  is  added  at  the 
end  of  paragraph  (a)(4). 

2.  A  new  sentence  is  added  at  the  end 
of  paragraph  (a)(5). 

3.  Seven  new  sentences  are  added  at 
the  end  of  paragraph  (b)(1). 

4.  The  additions  read  as  follows: 

§1.482-1    Allocation  Of  mcome  and 
deduction*  among  taxpayert. 

(a)*  *  * 


(4)  •  '  •  The  term  uncontrolled 
taxpayer  means  any  one  of  two  or  more 
organizations,  trades,  or  businesses  not 
owned  or  controlled  directly  or 
indirectly  by  the  same  interests. 

(5)  *  *  *  The  terms  uncontrolled 
group  and  group  of  uncontrolled 
taxpayers  mean  the  organizations, 
trades,  or  businesses  not  owned  or 
controlled  directly  or  indirectly  by  the 
same  interests. 


(b)  *  *  • 

(1)  *  *  *  In  determining  whether 
controlled  taxpayers  have  dealt  with 
each  other  at  arm's  length,  the  general 
principle  to  be  followed  is  whether 
uncontrolled  taxpayers,  each  exercising 
soimd  business  judgment  on  the  basis  of 
reasonable  levels  of  experience  (or,  if 
greater,  the  actual  level  of  experience  of 
the  controlled  taxpayer)  within  the 
relevant  industry  and  with  full 
knowledge  of  the  relevant  facts,  would 
have  agreed  to  the  same  contractual 
terms  under  the  same  economic 
conditions  and  other  circumstances.  In 
applying  this  principle,  the  district 
director  may  consider  the  combined 
effect  of  all  transactions  of  a  controlled 
taxpayer  with  other  members  of  the 
group,  as  well  as  with  uncontrolled 
taxpayers,  before,  during  and  after  the 
taxable  year  under  review,  so  that 
allocations  described  in  section  482, 
taken  as  a  whole,  reflect  the  controlled 
taxpayer's  true  taxable  income.  For 
example,  if  a  controlled  taxpayer's 
business  involves  the  use  of  intangibles 
licensed  from  another  group  member  to 
produce  finished  products,  the  sale  of 
those  products  to  yet  another  member  of 
the  group,  and  financing  arrangements 
with  uncontrolled  taxpayers,  the 
combined  effect  of  these  transactions 
may  be  considered  to  determine  if  they 
reflect  the  true  taxable  income  of  the 
controlled  taxpayer.  The  district  director 
also  may  disregard  contractual 
arrangements,  or  the  absence  of 
contractual  arrangements,  between 
controlled  taxpayers  and  instead  give 
appropriate  consideration  to  the 
taxpayers'  actual  conduct.  For  example, 
when  a  controlled  taxpayer  that 
prodilCes  tangible  property  regularly 
sells  its  entire  output  to  another  member 
of  the  controlled  group,  in  determining 
the  producer's  true  taxable  income,  the 
district  director  may  determine  from  the 
course  of  conduct  that  the  producer  does 
not  bear  the  risk  that  the  buyer  will  fail 
to  purchase  its  output  even  if  there  is  no 
contract  requiring  the  buyer  to  do  so.  In 
the  case  of  any  transfer  of  an  intangible 
between  or  among  controlled  taxpayers, 
the  true  taxable  income  of  the  transferor 
with  respect  to  such  transfer  must  be 
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commensurate  with  the  income 
attributable  to  the  intangible.  See 
S  1.482-2(d). 

*        *        *        •        4 

Par.  3.  Section  1.482-2  is  amended  as 
follows: 

1.  Paragraphs  (d)  and  (e](l)  are 
revised. 

2.  The  seventh  sentence  of  paragraph 
(e](2)(ii)  is  revised. 

3.  Example  (4)  and  Example  (5)  are 
added  to  paragraph  (e](2)(ii). 

4.  Paragraphs  (f)  and  (g)  are  added. 

5.  The  additions  and  revisions  read  as 
follows: 

§  1.482-2   DttermlnatkMi  of  taxable  Income 
In  specif  ic  situaHont. 


(d)  Transfer  or  use  of  intangible 
property— {1]  In  general— [i]  Arm 's 
length  standard.  If  one  member  of  a 
group  of  controlled  taxpayers  transfers 
an  intangible  to  another  member  for 
other  than  an  arm's  length 
consideration,  the  district  director  may 
make  appropriate  allocations  to  reflect 
an  arm's  length  consideration  for  that 
intangible  or  its  use.  An  arm's  length 
consideration  for  the  intangible  shall  be 
commensurate  with  the  income 
attributable  to  the  intangible.  See  ' 
paragraph  (g)  of  this  section  for  special 
rules  relating  to  qualiHed  cost  sharing 
arrangements. 

(ii)  Definitions — (A)  Intangible.  For 
purposes  of  section  482,  the  term 
intangible  means  any  of  the  following 
items  that  have  substantial  value 
independent  of  the  services  of  any 
individual: 

[1)  Patents,  inventions,  formulas, 
processes,  designs,  patterns,  or  know 
how; 

[2]  Copyrights;  y, 

[3)  Literary,  musical,  or  artistic 
compositions; 

[4]  Trademarks,  trade  names,  or  brand 
names; 

(5)  Franchises,  licenses,  or  contracts; 

{6)  Methods,  programs,  systems, 
procedures,  campaigns,  surveys,  studies, 
forecasts,  estimates,  customer  lists,  or 
technical  data; 

(7)  Other  similar  items;  and 

[S]  Any  interests  in  any  such  items. 

(B)  Transfer.  For  purposes  of  this 
section,  a  transfer  of  an  intangible 
occurs  if  it  is  licensed,  sold,  assigned, 
loaned,  contributed,  or  otherwise  made 
available  in  any  manner. 

(C)  Controlled  transfer.  For  purposes 
of  this  section,  a  controlled  transfer 
includes  any  transfer  between  members 
of  a  group  of  controlled  taxpayers. 

(D)  Uncontrolled  transfer.  For 
purposes  of  this  section,  an  uncontrolled 
transfer  is  one  in  which  the  transferor 
and  the  transferee  are  not  members  of 


the  same  group  of  controlled  taxpayers. 
These  include — 

[1)  Transfers  between  a  member  of 
one  group  and  a  party  that  is  a  member 
of  a  different  group, 

[2)  Transfers  between  a  member  of 
one  group  and  a  party  that  is  not  a 
member  of  any  group;  and 

"[3)  Transfers  between  parties  each  of 
which  is  not  members  of  a  group. 

(E)  Other  definitions.  DeHnitions  of 
other  terms  are  set  forth  in  connection 
with  other  provisions  of  these 
regulations,  lliese  include  the 
following — 

[I)  Applicable  business 
classincations,  defined  in  paragraph 
(f)(5)(iii]  of  this  section; 

[2]  Assets,  defined  in  paragraph 
(f)(6)(iii)(B](5)  of  this  section; 

[3)  Assisters,  deHned  in  paragraph 
(d)(8)(i]  of  this  section; 

[4]  Buy-in  and  buy-out  payments, 
defined  in  paragraph  (g)(4)(iv)  of  this 
section; 

[5]  Comparable  adjustable 
transaction,  defined  in  paragraph 
(d)(4](i]  of  this  section; 

[6]  Comparable  profit  interval,  defined 
in  paragraph  (f)(l]  of  this  section; 

(7)  Comparable  profit  method,  defined 
in  paragraph  [d](5](i)  of  this  section; 

(8)  Comparable  profit  split,  defmed  in 
paragraph  (f)  (6J(iii)(C)(J)  of  this  section; 

(9)  Constructive  operating  income, 
defined  in  paragraph  (f)(1)  of  this 
section  (see  also  Operating  income. 
Reported  operating  income  and 
Operating  income  attributable  to 
intangibles); 

(10)  Controlled  sale,  defined  in 
paragraph  (e)(l](i]  of  this  section; 

[II]  Costs  of  developing  intangibles, 
defined  in  paragraph  (g)(7)(ii]  of  this 
section; 

(12)  Departing  participant,  defined  in 
paragraph  (g](4)(iv)(C)  of  this  section; 

(13)  Developer,  defined  in  paragraph 
(d)(8)(i)  of  this  section; 

(14)  Eligible  participant,  defined  in 
paragraph  (g)(3)  of  this  section; 

(Iff)  Gross  income,  defined  in 
paragraph  (f)(6)(iii)  (B)(.;^]  of  'his  section; 

(16)  Intangible  development  area, 
defined  in  paragraph  (g)(4)(i)  of  this 
section; 

(17)  Margins,  defined  in  paragraph 
(f)(e)(iii)(C)(2)  of  this  section; 

(18)  Matching  transaction,  defined  in 
paragraph  (d)(3)(i)  of  this  section; 

(19)  Most  appropriate  point,  defined  in 
paragraph  (f)(8)  of  this  section; 

(20)  Operating  expenses,  defined  in 
paragraph  (f)(6)(iii)(B)(J]  of  this  section: 

(21)  Operating  income,  defined  in 
paragraph  (f)(6)(iii)(B)(4)  of  this  section; 

(22)  Operating  income  attributable  to 
intangibles,  defoied  in  paragraph 
(g)(2)(ii)(C)(d)  of  this  section; 


(23)  Profit  level  indicators,  defined  in 
paragraphs  (f)  (1)  and  (6)(iii)(C)  of  this 
section; 

(24)  Proportionate  profits  rule,  defined 
in  paragraph  (g)(4)(ii)(D]  of  this  section; 

(25)  Qualified  cost  sharing 
arrangement  defined  in  paragraph  (g)(2) 
of  this  section; 

(26)  Related  group,  defined  in 
paragraph  (g)(3)(v)(A)  of  this  section; 

(27)  Related  intangible  development, 
defined  in  paragraph  (g)(4)(i)(Bj  of  this 
section; 

(28)  Reported  operating  income, 
defined  in  paragraph  (d)(5)(v)  of  this 
section; 

(29)  Sales,  defined  in  paragraph 
(f)(e)(iii)(B)(i)  of  this  section; 

(30)  Same  intangible,  defined  in 
paragraph  (d)(3](ii)(A)  of  this  section; 

(31)  Similar  intangible,  defined  in 
paragraph  (d)(4)(ii)  of  this  section; 

(32)  Specified  interest  in  an  intangible, 
defined  in  paragraph  (g1(7)(i)  of  this 
section; 

(33)  Substantially  similar  contracutal 
terms,  defined  in  paragraph  (d)(3](iv)  of 
this  section; 

(34)  Substantially  similar  economic 
conditions,  defined  in  paragraph 
(d)(3)(iii)  of  this  section; 

(.V.'H  Ten-year  test  defined  in 
paragraph  (d)(6)(ii)(B)  of  this  section; 

(36)  Tested  operations,  defined  in 
paragraph  (f)(5)(ii)  of  this  section; 

(37)  Tested  party,  defined  in 
paragraph  (f)(4)  of  this  section;  and 

(38)  U.S.  participant,  defined  in 
paragraph  (g)(7)(ii)  of  this  section. 

(iii)  Coordination  with  paragraph  (e) 
of  this  section.  This  paragraph  (d) 
applies  to  any  transaction  in  which  the 
transfer  of  an  intangible  occurs  through 
transfers  of  tangible  property  or 
services,  if  the  income  attributable  to 
the  intangible  is  materia!  in  relation  to 
the  income  attributable  to  the  tangible 
property  or  services  to  which  it  relates. 
For  an  illustration  of  this  rule,  see 
Example  3  of  paragraph  (f)(ll). 

(iv)  Scope  of  regulations.  Paragraph 
(d)(2)  of  this  section  provides  general 
rules  for  determining  the  form  and 
amount  of  an  arm's  length  consideration. 
Paragraphs  (d)  (3).  (4),  and  (5)  of  this 
section  prescribe  three  methods  for 
determining  the  amount  of  an  arm's 
length  consideration.  They  are, 
respectively,  the  matching  transaction 
method,  the  comparable  adjustable 
transaction  method,  and  the  comparable 
profit  method.  Paragraph  (d)(6)  of  this 
section  provides  rules  for  multiple  year 
transfers.  Paragraph  (d)(7)  of  this  section 
is  reserved  for  rules  for  regarding 
consideration  that  takes  the  form  of  a 
lump-sum  payment.  Paragraph  (d)(8)  of 
this  section  provides  rules  concerning 
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assistance  rendered  in  connection  with 
the  development  of  an  intangible. 
Paragraph  (f)  of  this  section  provides 
additional  guidance  regarding  the 
comparable  profit  method  of  paragraph 
(d)(3)  of  this  section.  Paragraph  (g)  of 
this  section  addresses  qualifled  cost 
sharing  arrangements. 

(2)  Arm 's  length  consideration — (i) 
Standard  to  be  applied.  An  arm's  length 
consideration  for  an  intangible  is  the 
amount  of  consideration  that  an 
uncontrolled  taxpayer  would  have  paid 
for  the  same  intangible  under  the  same 
circumstances.  The  income  of  the 
transferor  with  respect  to  a  controlled 
transfer  of  an  intangible  must  be 
commensurate  with  the  income  of  the 
transferee  attributable  to  the  intangible. 

(ii)  Form.  An  arm's  length 
consideration  must  be  in  a  form  that  is 
consistent  with  a  form  that  would  be 
adopted  in  transactions  between 
uncontrolled  taxpayers  under  the  same 
circumstances.  If  the  transferee  {wys 
nominal  or  no  consideration  for  an 
intangible  and  the  transferor  has 
retained  a  substantial  interest  in  the 
property,  the  arm's  length  consideration 
shall  be  in  the  form  of  a  royalty  unless  a 
di^erent  form  is  clearly  more  * 
appropriate. 

(iii)  Priority  of  methods  for 
determining  an  arm  'a  length 
consideration.  An  arm's  length 
consideration  must  be  determined  by 
applying  the  matching  transaction 
method,  the  comparable  adjustable 
transaction  method,  or  the  comparable 
profit  method,  described  in  paragraphs 
(d)  (3),  (4),  and  (5)  of  this  secUon, 
respectively.  Because  the  matching 
transaction  method  requires  the  fewest 
adjustments  and  relies  on  the  most 
complete  and  accurate  data,  an  arm's 
length  consideration  must  be  determined 
under  that  method  if  the  standards  for 
Its  application  are  met.  If  those 
standards  are  not  met,  an  arm's  length 
consideration  must  be  determined  under 
the  comparable  adjustable  transaction 
method  if  the  standards  for  its 
application  are  met.  If  the  standards  for 
applying  neither  of  these  methods  are 
met,  the  amount  of  an  arm's  length 
consideration  must  be  determined  under 
the  comparable  profit  method.  The 
inapplicability  of  a  higher  priority 
method  need  not  be  specifically 
established  before  applying  a  lower 
priority  method.  However,  an  arm's 
length  consideration  must  be  determined 
under  a  higher  priority  method  if  it  is 
established  that  the  standards  for  its 
application  are  met. 

(iv)  Application  of  methods.  In 
applying  the  methods  described  in 
paragraphs  (d)  (3),  (4),  and  (5)  of  this 
section,  the  district  director  may 


consider  all  relevant  facts  and 
circumstances  throughout  the  period  the 
intangible  is  used,  including  information 
from  before,  during  and  after  the  taxable 
year  under  review.  The  district  director 
is  not  limited  to  considering  projections 
or  forecasts,  and  may  consider  the 
actual  income  derived  from  the  use  of  an 
intangible.  See  paragraph  {d)(6)  of  this 
section  for  additional  guidance  in  this 
regard. 

(3)  Matching  transaction  method — (i) 
In  general.  Under  the  matching 
transaction  method,  an  arm's  length 
consideration  for  a  controlled  transfer  of 
an  intangible  is  determined  by  reference 
to  the  consideration  charged  in  an 
tmcontrolled  transfer  of  the  same 
intangible  under  the  same  or 
substantially  similar  economic 
conditions  and  contractual  terms  (a 
"matching  transaction").  If  the 
uncontrolled  transfer  is  under  economic 
conditions  and  contractual  terms  that 
are  not  the  same  as,  but  are 
substantially  similar  to,  those  of  the 
controlled  transfer,  the  uncontrolled 
transfer  must  be  adjusted  as  provided  in 
paragraph  (d](3)(v)  of  this  section.  If  the 
uncontrolled  transfer  is  imder  economic 
conditions  and  contractual  terms  that 
are  neither  the  same  as,  nor 
substantially  similar  to,  those  of  the 
controlled  transfer,  the  uncontrolled 
transfer  is  not  a  matching  transaction 
but  may  be  a  comparable  adjustable 
transaction  under  the  method  described 
in  paragraph  (d)(4)  of  this  section. 

(ii)  Same  intangible — (A)  In  general. 
A  controlled  transfer  wiU  be  considered 
to  involve  the  same  intangible  as  an 
uncontrolled  transfer  if  the  property, 
protected  interest  or  body  of  knowledge 
that  is  subject  to  exploitation  through 
the  use  of  each  intangible  and  the 
relative  stages  of  development  of  each 
intangible  are  identical.  For  example,  a 
patented  process  used  to  manufacture  a 
specific  product  is  not  the  same 
intangible  as  a  different  patented 
process  used  to  manufacture  the  same 
product  merely  because  the  products 
produced  in  each  case  are  identical. 
Transfers  must  involve  identical 
intangible  property,  interests  or 
knowledge  in  order  to  be  considered 
transfers  of  the  same  intangible. 

(B)  Effect  of  different  rights. 
Differences  in  the  exploitation  rights 
permitted  under  two  transfers  are 
considered  differences  in  the 
contractual  terms  and  economic 
conditions  of  the  transfers  rather  than 
differences  in  the  intangible  itself.  Thus, 
different  geographic  or  use  restrictions 
are  not  differences  in  the  intangible 
itself.  For  example,  the  transfer  of  the 
right  to  use  a  patented  process  to 
manufacture,  use.  and  sell  a  product 


within  a  specified  market  involves  the 
same  intangible  as  a  separate  transfer  of 
the  right  to  use  the  same  patented 
process  to  manufacture,  use  and  sell,  the 
product  in  a  different  market.  The  right 
to  sell  a  patented  product  with  an 
-attached  trademark  (or  similar 
marketing  intangible),  however,  is  not 
the  same  intangible  as  the  right  to  sell 
the  same  product  without  the  trademark. 

(iii)  Substantially  similar  economic 
conditions.  The  determination  of 
whether  economic  conditions  in  the 
controlled  and  uncontrolled  transfers 
are  substantially  similar  requires  a 
comparison  of  all  economic  factors  that 
could  affect  the  amount  of  consideration 
in  the  two  transfers.  These  factors 
include,  but  are  not  limited  to— 

(A)  The  similarity  of  geographic 
markets,  including: 

(1)  The  relative  size  of  each  maricet. 

(2)  The  extent  of  overall  economic 
development  in  each  market,  and 

[3]  The  extent  of  competition  in  each 
market  with  regard  to  the  uses  to  which 
the  intangible  is  applied; 

(B)  The  extent  to  which  the  products 
or  services  to  which  the  intangible 
relates  have  been  accepted  within  each 
market: 

(C)  The  existence  and  extent  of  any 
collateral  transactions  or  ongoing 
business  relationship  between  the 
parties  to  each  transfer;  and 

(D)  The  functions  performed  by  the 
parties  and  the  economic  risks 
associated  with  those  functions. 

For  example,  the  transfer  of  an 
intangible  for  use  in  a  developing 
country  would  not  constitute  a  transfer 
under  substantially  similar  economic 
conditions  as  the  transfer  of  the  same 
intangible  for  use  in  an  industrialized 
country  if  the  overall  level  of  economic 
development  in  the  markets  affects  the 
consideration  for  the  intangible. 

(iv)  Substantially  similar  contractual 
terms.  The  determination  of  whether 
contractual  terms  in  the  agreements 
covering  controlled  and  uncontrolled 
transfers  are  substantially  similar 
requires  a  comparison  of  all  contractual 
terms  which  could  affect  the  amount  of 
consideration  under  each  agreement. 
These  contractual  terms  include,  but  are 
not  limited  to — 

(A)  The  amount  and  form  of  the  - 
consideration  charged  for  the 
transferred  intangible; 

(B)  The  duration  of  the  contracts,  and 
any  termination  or  renegotiation  rights: 

(C)  The  portion  of  the  total  interests  in 
the  intangible  to  which  the  contracts 
apply,  induding  any  limitations  on  the 
ways  the  transferee  may  use  the 
intangible; 
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(D)  Provisions  for  accelerating  or 
delaying  payment;  and 

(E)  Provisions  describing  the  functions 
to  be  performed  by  each  party,  including 
any  ancillary  services  (such  as  technical 
assistance,  marketing,  and  product 
development). 

For  example,  if  the  uncontrolled  transfer 
provides  for  the  transferee  to  receive  a 
specified  level  of  technical  assistance 
and  training,  the  controlled  transfer 
must  contain  corresponding  rights  in 
order  for  the  contractual  terms  to  be 
considered  substantially  similar.  If  one 
agreement  calls  for  the  transferee  to 
perform  significant  marketing  functions, 
while  in  the  other  the  transferor  agrees 
to  perform  such  marketing  functions,  the 
contractual  terms  of  the  two  transfers 
are  not  substantially  similar. 

(v)  Adjustments  to  economic 
conditions  and  contractual  terms — (A) 
In  general.  If  the  same  intangible  is 
transferred  in  a  matching  transaction 
under  economic  conditions  and 
contractual  terms  that  are  not  the  same 
as,  but  are  substantially  similar  to,  those 
of  the  controlled  transfer,  the 
consideration  charged  in  the 
uncontrolled  transfer  must  be  adjusted 
to  compensate  for  those  differences. 
Proper  adjustments  to  the  matching 
transaction  will  thus  reflect  the 
consideration  that  would  have  been 
charged  had  its  economic  conditions 
and  contractual  terms  been  the  same  as 
those  of  the  controlled  transfer. 

(B]  Limitation.  Adjustments  to  an 
uncontrolled  transaction  under  this 
paragraph  (d)(3)(v)  are  permitted  to 
compensate  only  for  a  limited  number  of 
minor  differences  in  economic 
conditions  and  contractual  terms  that 
have  a  definite  and  precisely 
determinable  effect  on  the  consideration 
for  the  intangible.  The  differences  for 
which  adjustments  will  be  permitted 
under  this  method  must  be  sufficientiy 
limited  so  that  each  adjustment  alone 
and  all  the  adjustments  combined  have 
only  a  minor  effect  on  the  consideration 
charged  in  the  uncontrolled  transfer.  If 
these  standards  are  not  met,  then  the 
economic  conditions  and  contractual 
terms  will  not  be  considered 
substantially  similar  and  the  matching 
transaction  method  will  not  apply. 

(vi)  Examples.  The  following 
examples  illustrate  matching 
transactions: 

Example  1.  (i)  USCo  is  a  U.S.  corporation 
that  develops  and  distributes  business 
software  for  personal  computers.  USCo  has 
developed  a  new  line  of  specialized 
accounting  software  that  it  sells  mainly  in 
foreign  markets.  USCo  serves  the  market  in 
country  F  for  this  software  by  licensing  it  to 
an  uncontrolled  country  F  corporation,  UF. 
USCo  serves  the  market  in  countiy  B  through 


its  wholly-owned  foreign  subsidiary,  RE  UF 
and  RB  have  identical  license  agreements 
wdth  USCo  which  entitle  them  to  be  exclusive 
distributors  of  the  product  in  their  respective 
countries  in  exchange  for  a  royalty  of  20 
percent  of  the  net  selling  price. 

(ii)  In  1996,  the  IRS  audits  USCo's  1994 
taxable  year,  the  second  year  in  which  the 
agreement  was  in  place.  Since  the  accounting 
software  sold  by  RB  is  identical  to  the 
software  sold  by  UF,  the  two  transfers 
involve  the  same  intangible.  In  addition,  the 
UF  license  satisfies  the  requirement  of 
substantially  similar  contractual  terms 
because  the  terms  of  the  license  that  USCo 
has  with  UF  are  identical  to  the  terms  of  the 
license  it  has  with  RB.  Furthermore.  RB  and 
UF  perform  the  same  functions  relating  to 
marketing  and  distribution  of  the  software. 
Reliable  sales  information  relevant  to  these 
transactions  for  the  years  1993  through  1995 
shows  that  both  RB  and  UF  are  relatively 
signiflcant  distributors  in  their  respective 
markets;  however,  neither  holds  a  monopoly 
position  or  a  dominant  market  share.  Based 
on  the  review  of  these  and  other  relevant 
factors,  it  is  determined  that  the  economic 
conditions  with  respect  to  the  two  transfers 
are  substantially  similar  and  that  no 
adjustments  under  paragraph  (d)(3)(v]  of  this 
section  need  be  made.  Accordingly,  the 
matching  transaction  method  is  applicable, 
and  the  royalty  rate  of  20  percent  in  the 
controlled  transfer  to  RB  is  determined  to  l>e 
an  arm's  length  amount  of  consideration  for 
1994. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  controlled  transfer 
to  RB  covers  all  future  revisions  and  updates 
to  the  accoimting  software  while  the 
uncontrolled  transfer  to  UF  covers  only  the 
current  version  of  the  software.  Since  the 
intangibles  transferred  in  the  two 
transactions  are  different,  the  transfers  do 
not  involve  the  same  intangible.  Therefore, 
the  UF  transfer  is  not  a  matching  transaction. 

Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  uncontrolled 
transfer  to  UF  includes  contractual  terms  that 
require  USCo  to  furnish  technical  assistance 
to  UF  (including  information  concerning 
marketing  and  packaging  of  the  accounting 
software).  The  UF  agreement  provides  that 
USCo  will  be  reimbursed  for  its  costs 
attributable  to  any  technical  assistance  it 
provides.  The  RB  agreement  does  not  contain 
a  similar  provision  and  it  provides  that  the 
level  of  technical  assistance  that  can  be 
demanded  by  UF  is  relatively  modest  and 
will  have  little  effect  on  the  value  of  the 
accounting  software.  Minimal  levels  of 
technical  assistance  are  actually  provided  to 
UF  and  RB  by  USCo.  Definite  and  precisely 
determinable  adjustments  to  the 
consideration  charged  for  the  accounting 
software  can  be  made  with  respect  to  this 
difference  in  contract  terms  on  the  basis  of 
the  costs  to  USCo  of  the  technical  assistance 
actually  provided.  Accordingly,  the 
contractual  terms  are  substantially  similar 
and  the  UF  license  is  a  matching  transaction. 
However,  the  district  director  may  make  an 
allocation  to  reflect  any  differences  in 
technical  assistance  actually  provided. 

Example  4.  The  facts  are  the  same  as  in 
Example  3.  except  that  USCo  is  required  to 


provide  the  same  forms  of  technical 
assistance  at  cost  to  both  UF  and  RB  under 
the  contractual  terms  of  the  two  transfers.  In 
practice,  however,  the  assistance  actiially 
provided  by  USCo  to  RB  involves  Extensive 
transfers  of  knowhow  with  respect  to 
developing  effective  distribution  networks 
within  the  country  B  market.  The  marketing 
function  in  the  uncontrolled  transfer, 
however,  is  carried  on  primarily  by  UF  with 
little  actual  assistance  provided  by  USCo. 
The  uncontrolled  transfer  in  this  case  fails  to 
meet  the  standards  for  a  matching 
transaction  for  two  reasons.  First,  because 
the  transfer  to  RB  involves  different  and  more 
extensive  areas  of  knowhow  developed  by 
USCo  than  the  transfer  to  UF.  the  two 
transactions  do  not  involve  the  same 
intangible.  Second,  because  the  economic 
conditions  of  the  two  transfers  involve 
significantly  different  functions  actually 
performed  by  USCo,  and  any  adjustments  to 
compensate  for  these  differences  could  l>e 
relatively  large,  these  conditions  are  not 
substantially  similar.  Accordingly,  the 
uncontrolled  transfer  is  not  a  matching 
transaction. 

Example  5.  The  facts  are  the  same  as  in 
Example  1  and  no  adjustment  is  made  in 
1994.  Due  to  RB's  capacity  for  expansion  of 
its  distribution  network,  however.  USCo 
anticipates  that  future  growth  in  worldwide 
markets  will  be  met  by  RB.  Beginning  in  1995. 
RB  expands  its  marketing  network  l)eyond 
the  country  B  market.  By  1998.  RB  has 
significantly  expanded  its  woridwide  sales 
and  has  developed  a  dominant  market  share 
in  several  substantial  new  markets  where  it 
is  able  to  charge  premium  prices  for  its 
product  The  same  factors  are  not  present  in 
country  F,  and  UF  continues  to  hold  a 
relatively  stable  market  share.  These  changes 
in  economic  conditions  have  a  major  effect 
on  RB's  operations.  The  adjustment  to  the 
consideration  charged  by  LJF  to  account  for 
these  differences  in  economic  conditions 
would  bt  material  in  comparison  to  the 
overall  consideration  paid  to  USCo. 
Accordingly,  the  economic  conditions  in  the 
imcontrolled  transfer  are  no  longer 
substantially  similar  to  those  of  the 
controlled  transfer,  and  the  standards  for  the 
matching  transaction  method  are  not  met 
with  respect  to  the  1996  taxable  year. 
Nevertheless,  the  uncontrolled  transfer  may 
continue  to  be  a  comparable  adjustable 
transaction  described  in  paragraph  (d)(4)  of 
this  section. 

(4)  Comparable  adjustable 
transaction  method— [i]  In  general. 
Under  the  comparable  adjustable 
transaction  method,  an  arm's  length 
consideration  for  an  intangible  is 
determined  by  reference  to  the 
consideration  charged  in  an 
imcontrolled  transfer  involving  the  same 
or  similar  intangible  under  adjustable 
economic  conditions  and  contractual 
terms,  adjusted  as  provided  in 
paragraph  (d)(4)(iv)  of  this  section.  An 
uncontrolled  transfer  will  not  meet  the 
standards  of  this  paragraph  (d)(4)  if  the 
consideration  determined  by  reference 
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to  that  transfer  results  in  a  level  of 
operating  income  for  the  tested  party,  as 
defined  in  paragraph  (f)(4)  of  this 
section,  that  is  outside  of  the 
comparable  profit  interval,  as  provided 
under  the  rules  of  paragraph  (f)  of  this 
section.  An  uncontrolled  transfer  that 
meets  the  standards  of  this  paragraph 
(d)(4)  is  a  "comparable  adjustable 
transaction." 

(ii)  Same  or  similar  intangible.  A 
controlled  transfer  will  be  considered  to 
involve  the  same  or  similar  intangible  as 
an  uncontrolled  transfer  if  the  property, 
protected  interest  or  body  of  knowledge 
that  is  subject  to  exploitation  through 
the  use  of  each  intangible  and  the 
relative  stages  of  development  of  each 
intangible  are  sufficiently  similar  that 
the  e^ect  of  any  material  differences 
can  be  determined  with  reasonable 
accuracy. 

(iii)  Adjustable  economic  conditions 
and  contractual  terms.  Whether 
economic  conditions  and  contractual 
terms  are  adjustable  must  be 
determined  using  the  same  factors  that 
apply  in  determining  whether  such 
conditions  and  terms  are  substantially 
similar  for  purposes  of  the  matching 
transaction  method  (as  described  in 
paragraphs  (d)(3)  (iii)  and  (iv)  of  this 
section).  The  comparable  adjustable 
transaction  method  does  not  require  that 
all  such  terms  and  conditions  be 
substantially  similar,  or  that 
adjustments  compensate  for  only  a 
limited  number  of  minor  differences.  To 
be  considered  adjustable,  however,  the 
contractual  terms  and  economic 
conditions  must  be  sufficiently  similar 
that  the  effect  of  any  material 
differences  can  be  determined  with 
reasonable  accuracy. 

(iv)  Adjustments  for  differences  in 
intangibles,  economic  conditions,  and 
contractual  terms.  If  the  same  or  similar 
intangible  is  transferred  under 
adjustable  economic  conditions  and 
contractual  terms,  the  consideration 
called  for  in  the  uncontrolled  transfer 
must  be  adjusted  to  compensate  for 
material  differences  between  the 
infangibles,  economic  conditions,  and 
contractual  terms  of  the  transfers. 
Adjustments  to  the  uncontrolled  transfer 
will  reflect  the  consideration  that  would 
have  been  charged  had  its  terms  and 
conditions  been  the  same  as  those  of  the 
controlled  transfer. 

(v)  Selection  of  most  similar 
comparable  adjustable  transaction.  If 
more  than  one  comparable  adjustable 
transaction  is  available,  the  arm's  length 
consideration  is  determined  under  this 
method  by  using  the  uncontrolled 
transfer  most  similar  to  the  controlled 
transfer,  determined  by  reference  to  the 
factors  described  in  paragraphs  (d)(4) 


(ii).  (iii)  and  (iv)  of  this  section.  The  most 
similar  comparable  adjustable 
transaction  will  generally  be  the 
uncontrolled  transfer  for  which,  the 
necessary  adjustments  can  most 
accurately  be  determined. 

(vi)  Examples.  The  following 
examples  illustrate  comparable 
adjustable  transactions.  See  also 
paragraph  (f)(ll)  of  this  section,  which 
provides  examples  of  the  application  of 
the  comparable  profit  interval  to  test  a 
potential  comparable  adjustable 
transaction. 

Example  l.Xiaa  domestic  corporation 
engaged  in  the  manufacture  and  distribution 
of  small  plastic  products.  X  has  developed 
and  patented  certain  processes  used  in  the 
injection  molding  of  its  plastic  products.  In 
1994.  X  expands  its  operations  through  a 
wholly-owned  subsidiary.  Y,  incorporated  in 
country  F.  Y  uses  the  same  manufacturing 
processes  as  X  and  sells  its  products  in 
country  F  and  other  nearby  maricets.  Y  agrees 
to  pay  X  a  royalty  of  6.5%  of  gross  sales  for 
its  use  of  the  injection  molding  process  and 
related  knowhow.  In  1996,  the  district 
director  examines  the  royalty  agreement  to 
determine  if  the  consideration  agreed  to  in 
1994  was  an  arm's  length  amount.  Intangibles 
related  to  various  types  of  injection  molding 
processes  have  been  licensed  between 
uncontrolled  taxpayers,  but  none  of  the 
processes  involve  a  property,  protected 
interest  or  body  of  knowledge  which  is 
identical  to  the  process  developed  by  X. 
Accordingly,  these  uncontrolled  taxpayer 
licenses  do  not  involve  the  same  intangible 
and  cannot  serve  as  matching  transactions. 
The  most  similar  transaction  to  the  transfer 
between  X  and  Y  involves  a  process  used  for 
injection  molding  of  soap  products  that  was 
developed  by  corporation  A  and  licensed  to 
uncontrolled  corporation  B,  a  country  P 
corporation.  The  royalty  rate  in  the 
agreement  t>etween  A  and  B  is  5%  of  gross 
sales.  B  uses  the  licensed  technology  to 
manufacture  soap  products  that  it  distributes 
in  country  F.  Reasonably  determinable 
adjustments  can  be  made  to  reflect  the 
following  differences  between  the  two 
transactions: 

(i)  The  injection  molding  process  developed 
by  X  is  more  sophisticated  than  the  process 
developed  by  A  and  it  affects  more  aspects  of 
the  manufacturing  process; 

(ii)  The  improved  manufacturing 
technology  in  Y's  plastic  business  in  country 
F  has  a  significant  effect  on  Y's  market  share 
and  overall  profitability,  while  improvements 
to  B's  manufacturing  process  in  country  F 
have  a  less  beneficial  economic  effect; 

(iii)  The  contract  between  X  and  Y 
provides  for  continued  technical  assistance  to 
be  provided  at  no  additional  cost  by  X  while 
the  agreement  between  A  and  B  does  not 
mention  technical  assistance;  and 

(iv)  Technical  assistance  has  in  fact  been 
provided  by  both  A  and  X  to  their  respective 
licensees,  but  the  costs  of  providing  the 
technical  assistance  has  been  slightly  more  in 
the  case  of  XL 

Considering  each  of  the  above  factors,  it  is 
determined  that  a  1.5%  increase  over  the 


royalty  rate  charged  in  the  transaction 
between  A  and  B  is  an  appropriate 
adjustment  to  refiect  the  differences  lietween 
the  two  transactions.  In  addition,  the 
operating  income  earned  by  Y  after  payment 
-of  the  6.5%  royalty  is  within  the  pomparable 
profit  interval  described  in  paragraph  (f)  of 
this  section.  Accordingly,  the  royalty  rate  set 
between  X  and  Y  will  be  an  arm's  length 
amount  of  consideration  under  the      ' 
comparable  adjustable  transaction  method. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  license  agreement 
between  X  and  Y  contains  a  royalty  rate  of 
3%  of  gross  sales  and  there  is  no  comparable 
adjustable  transaction  between  A  and  B.  X 
defends  the  3%  royaltj'  as  an  arm's  tength 
amount  by  reference  to  a  license  agreement 
between  uncontrolled  taxpayers  C  and  D.  C 
is  a  developer  of  an  intangible  thai  involves 
improvements  to  the  computer  controls  in  the 
production  of  advanced  machine  tools.  D 
licenses  this  intangible  for  use  in  its  country 
F  machine  tool  manufacturing  business  and 
pays  C  a  royalty  of  3%  of  gross  sales.  The 
differences  between  the  functions  performed 
with  the  two  intangibles  are  substantial.  For 
instance,  C's  process  is  used  for  only  one  step 
of  many  stages  of  the  manufacturing  of  the 
machine  tools  and  has  little  effect  on  the  size 
of  D's  labor  force.  By  contrast,  the  injection 
molding  process  developed  by  X  replaces  or 
significantly  affects  each  stage  of  the 
manufacture  of  Y's  plastic  products  and 
results  in  a  major  labor  force  reduction.  Due 
to  these  differences  between  the  intangibles 
invtilved  in  the  two  transfers,  and  the 
differences  in  the  overall  economic  tienefit  to 
be  derived  from  the  cost  reductions  achieved, 
compensating  adjustments  to  the  royalty 
charged  in  the  uncontrolled  transfer  cannot 
be  reasonably  ascertained.  Accordingly,  the 
transfer  of  the  intangible  from  C  to  D  is  not  a 
comparable  adjustable  transaction. 

Example  3.  "Tha  facts  are  the  same  as  in 
Example  1.  except  that  the  assistance 
actually  provided  by  X  to  Y  in  the  controlled 
transfer  is  substantially  greater  than  the 
assistance  provided  by  A  to  B  in  the 
uncontrolled  transfer.  The  assistance 
provided  in  the  controlled  transfer  extends  to 
all  aspects  of  Y's  manufacturing  and 
marketing  efforts,  and  constitutes  a  wide 
body  of  knowledge  accumulated  by  X  in  its 
manufacturing  and  marketing  of  plastic 
products  in  the  U.S.  market.  This  assistance 
is  a  substantial  factor  in  the  success  of  Y's 
manufacturing  and  marketing  operations.  In 
contrast,  B's  assistance  from  A  is  limited 
solely  to  the  operational  aspects  of  A's 
injection  molding  process.  B's  other 
manufacturing  expertise,  and  all  of  its 
marketing  knowhow,  were  developed  through 
B's  long  term  experience  in  country  F. 
Accordingly,  there  are  substantial  differences 
between  the  intangibles  transferred  by  A  and 
X,  the  transfer  to  Y  involves  knowhow 
relating  to  all  of  Y's  manufacturing  and. 
marketing  operations,  whereas  the  transfer  to 
B  is  limited  to  one  aspect  of  the 
manufacturing  process.  Due  to  the  lack  of 
reliable  data  concerning  the  value  to  B  of  its 
self-developed  intangibles  as  well  as  the 
comparative  economic  effects  between  the 
plastic  and  soap  markets  resulting  from  these 
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broader  types  of  intangibles,  the  ad)ustments 
to  account  for  these  differences  are  not 
reasonably  determinable.  Accordingly,  the 
transfer  from  A  to  B  is  not  a  comparable 
adjustable  transaction. 

Example  4.  The  facts  are  the  same  as  in 
Example  1.  except  that  Ts  use  of  the 
injection  molding  processes  in  1994  is  only  in 
an  early  stage  of  implementation  within 
country  F.  As  expected  by  X  and  Y,  the 
process  becomes  fully  operational  in  1995 
allowing  Y  to  significantly  reduce      ^ 
manufacturing  costs,  lower  the  prices  of  its 
products,  and  expand  its  market  share  within 
country  F.  By  1998.  Y  is  the  largest 
manufacturer  of  these  products  in  the  market 
and  has  significantly  increased  both  its 
volume  of  sales  and  its  profitability.  As  a 
result  the  operating  income  earned  by  Y  in 
1998  (after  payment  of  the  6.5%  royalty  to  X) 
substantially  exceeds  the  comparable  profit 
interval  described  in  paragraph  (f)  of  this 
section.  Moreover,  the  economic  conditions 
Involved  in  Y's  operations  have  grown 
sufficiently  different  from  the  economic 
conditions  involved  in  B's  soap  production 
that  adjustmenU  to  the  royalty  rate  paid  by  B 
to  account  for  those  differences  are  no  longer 
reasonably  determinable.  Accordingly,  the 
transfer  between  A  and  B  is  not  a 
comparable  adjustable  transaction  for  the 
1998  taxable  year. 

(5)  Comparable  profit  method^i)  In 
general.  If  there  are  no  uncontrolled 
transfers  that  meet  the  standards  for 
either  matching  transactions  or 
comparable  adjustable  transactions, 
then  an  arm's  length  consideration  for 
the  controlled  transfer  of  an  intangible 
must  be  determined  by  reference  to  the 
comparable  profit  interval  of  the  tested 
party  under  the  rules  of  paragraph  (f)  of 
this  section.  Paragraphs  (d)(5)  (ii).  (iii). 
and  (iv)  of  this  section  provide  rules 
concerning  application  of  the 
comparable  profit  method  based  on 
whether  the  reported  operating  income 
(as  defmed  in  paragraph  (d)(5)(v)  of  this 
section)  of  the  tested  party  is  within  or 
outside  of  the  comparable  profit 
interval.  These  rules  do  not  apply  for 
purposes  of  using  the  comparable  profit 
interval  to  test  a  potential  comparable 
adjustable  transaction,  as  required  in 
paragraph  (d)(4)(i)  of  this  section,  or  for 
purposes  of  testing  a  result  under  any 
method  described  in  paragraph  (e)(1) 
(iii)  or  (iv)  of  this  section. 

(ii)  Effect  if  reported  operating  income 
of  the  tested  party  is  within  the 
comparable  profit  interval.  If  the 
comparable  profit  method  applies  [i.e., 
the  standards  for  the  matching  or 
comparable  adjustable  transaction 
methods  have  not  been  met)  and  the 
consideration  charged  in  the  controlled 
transfer  results  in  reported  operating 
income  of  the  tested  party  that  is  within 
the  comparable  profit  interval,  that 
amoimt  of  consideration  will  generally 
be  treated  fdr  purposes  of  this  paragraph 


(d)  as  an  arm's  length  consideration. 
Accordingly,  allocations  with  respect  to 
those  transfers  ordinarily  will  not  be 
made  under  this  paragraph  (d).  See 
paragraph  (d)(5)(iv)  of  this  section  for 
exceptions  to  this  rule, 

(iii)  Effect  if  reported  (grating 
income  of  the  tested  party  is  outside  of 
the  comparable  profit  interval— {A) 
General  rule.  If  the  comparable  profit 
method  applies  [i.e.,  the  standards  for ' 
the  matching  or  comparable  adjustable 
transaction  methods  have  not  been  met) 
and  the  consideration  due  in  the 
controlled  transfer  results  in  reported 
operating  income  of  the  tested  party 
outside  of  the  comparable  profit 
interval,  an  adjustment  under  this 
method  may  be  made  to  the  amount  of 
consideration  for  such  transfer.  Except 
as  provided  in  paragraph  (d)(5)(iii)(B)  of 
this  section,  the  adjustment  must  result 
in  a  level  of  operating  income  of  the 
tested  party  at  the  most  appropriate 
point  within  the  comparable  profit 
interval  as  described  in  paragraph  (f)(8) 
of  this  section. 

(B)  Discretion  to  limit  adjustments.  In 
determining  the  amount  of  any 
adjustment  to  be  made  under  this 
method,  the  district  director  will 
consider  how  closely  the  reported 
operating  income  corresponds  to  the 
comparable  profit  interval.  If  reported 
operating  income  of  the  tested  party  is 
not  significantly  outside  the  comparable 
profit  interval,  any  adjustments  made  by 
the  district  director  will  take  into 
account  the  amount  of  deviation 
between  the  comparable  profit  interval 
and  the  reported  operating  income.  The 
closer  the  reported  operating  income  is 
to  the  comparable  profit  interval,  the 
smaller  an  appropriate  adjustment  may 
be.  The  adjustment  must  bring  the 
operating  income  within  the  comparable 
profit  interval  but  may  be  smaller  than 
necessary  to  reach  the  most  appropriate 
point  in  Uie  interval.  See  paragraph 
(d)(5)(iv)  of  this  section  for  exceptions  to 
this  rule, 

(C)  Examples.  The  following  examples 
illustrate  an  adjustment  of  the  tested 
party's  operating  income: 

Example  1.  The  transferee  of  an  Intangible 
is  the  party  and  the  comparable  profit 
interval  for  the  transferee,  as  determined 
under  paragraph  (f)  of  this  section,  consists  of 
operating  income  falling  between  $1.5  and  S2 
million.  The  transferee's  reported  operating 
income  is  S2.1  million.  Under  all  the  facts  and 
circumstances  of  this  case,  the  most 
appropriate  point  within  the  comparable 
profit  interval  is  $1.7  million.  However,  the 
district  director  determines  that  the 
transferee's  reported  operating  income  is  not 
significantly  outside  the  comparable  profit 
interval  Consequently,  rather  than  adjusting 
the  transferee's  reported  operating  income  to 
tL7  miUioB  (the  most  appropdate  point 


virithin  the  interval),  the  district  director 
adjusU  the  transferee's  repocted  operating 
income  to  SlJ)  million. 

Example  2.  Assume  the  facts  are  the  same 
as  in  Example  1.  except  that  the  transferee's 
reported  operating  income  is  $W)  million.  The 
transferee's  reported  operating  income  lies 
significantly  outside  the  appropriate  profit 
interval.  Consequently,  the  district  director 
adjusts  the  transferee's  reported  income  to 
the  most  appropriate  point  $1.7  million. 

(iv)  Exceptions.  If  the  comparable 
profit  method  applies,  the  district 
director  may  make  an  adjustment  that 
restilts  in  a  level  of  operating  income  for 
the  transferee  at  the  most  appropriate 
point  within  the  comparable  profit 
interval,  as  described  in  paragraph  (f)(8) 
of  this  section,  if— 

(A)  The  transferee  paid  no 
consideration  in  connection  with  the 
controlled  transfer,  or 

(B)  The  consideration  paid  by  the 
transferee  in  connection  with  the 
controlled  transfer  was  substantially 

,  disproportionate  to  the  value  of  the 
intangible. 

In  such  cases  die  rules  of  paragraphs 
(d)(5)  (ii)  and  (iii)(B)  of  this  section  that 
would  permit  no  adjustment  or  a  more 
limited  adjustment  shall  not  apply. 

(v)  Reported  operating  income.  The 
term  "reported  operating  income  of  the 
tested  party"  means  the  operating 
income  of  the  tested  party  reflected  on  a 
timely  U.S.  income  tax  return  (or  an 
amended  return)  filed  before  the 
Internal  Revenue  Service  first  contacts 
the  tested  party  or  any  other  member  of 
the  same  group  of  controlled  taxpayers 
concerning  an  examination  of  the  return 
for  the  taxable  year.  If  the  tested  party 
files  a  U.S.  income  tax  return,  its 
operating  income  is  considered  reflected 
on  a  U.S.  income  tax  return  if  the 
calculation  of  taxable  income  on  its 
return  for  the  taxable  year  takes  into 
account  income  attributable  to  the 
transferee's  use  of  the  intangible  or 
consideration  charged  for  the  intangible 
by  the  transferor.  A  written  statement 
furnished  by  a  taxpayer  subject  to  the 
Coordinated  Examination  Program  will 
be  considered  an  amended  return  for 
purposes  of  this  paragraph  (d)(5)(v)  if  it 
satisfies  the  requirements  of  a  qualified 
amended  return  for  purposes  of 
S  1.0661-6(0)  as  set  forth  in  those 
regulations  or  as  the  Commissioner  may 
prescribe  by  Revenue  Procedure.  If  the 
tested  party  does  not  file  a  U.S.  income 
tax  return,  its  operating  income  is 
considered  reflected  on  a  U.S.  income 
tax  return  in  any  taxable  year  for  which 
income  attributable  to  the  transferee's 
use  of  the  intangible  or  consideration 
charged  for  the  intangible  by  the 
transferor  affects  the  calculation  of 
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taxable  income  on  the  U.S.  income  tax 
return  of  any  other  member  of  the  same 
group  of  controlled  taxpayers. 

(vi)  Example.  The  following  example 
illustrates  reported  operating  income: 

Example.  USCo.  a  domestic  corporation, 
wholly  owns  two  foreign  subsidiaries  Fl  and 
F2.  Fl  is  the  developer  of  an  intangible,  which 
it  licenses  to  F2  for  a  royalty  of  5%  of  gross 
sales.  The  royalty  received  by  Fl  constitutes 
foreign  personal  holding  company  income 
under  section  954(c).  USCo  timely  files  a 
renim  for  1994  that  includes  the  amount  of 
the  royalty  payment  as  gross  income  under 
section  951.  The  royalty  amount  has  no  other 
effect  on  the  taxable  income  reportable  for 
1994  on  a  U.S.  tax  return  by  any  person.  F2  is 
the  tested  party  with  respect  to  Oie  controlled 
transfer  of  the  intangible.  In  determining 
whether  the  royalty  paid  by  F2  was  an  arm's 
length  consideration,  the  operating  income  of 
F2  will  be  considered  its  reported  operating 
income  for  purposes  of  applyins  the 
comparable  profit  method.         | 

(6)  Transfers  for  more  than  one 
taxable  year— {\)  Timing  of  review.  If  an 
intangible  is  transferred  under  an 
agreement  with  a  term  covering  more 
than  one  taxable  year,  the  consideration 
charged  in  each  taxable  year  may  be 
adjusted  to  assure  that  it  is 
commensurate  with  the  income 
attributable  to  the  intangible.  The 
district  director  may  consider  all 
relevant  facts  and  circiunstances 
throughout  the  period  the  intangible  is 
used  in  determining  whether  to  make 
allocations  in  the  taxable  year  under 
examination.  Except  as  provided  in 
ptu-agraph  (d)(6)(ii]  of  this  section,  the 
determination  in  an  earlier  year  that  the 
amount  charged  for  an  intangible  was 
arm's  length  will  not  preclude  the 
district  director  in  a  subsequent  taxable 
year  from  making  an  adjustment  to  the 
amount  charged  for  the  intangible. 

(ii)  Exceptions — (A)  Operating  income 
of  the  tested  party  remains  within  the 
comparable  prof  it  interval.  No 
allocation  will  be  made  under 
paragraphs  (d](3}  (matching  transaction 
method)  and  (d)(4)  (comparable 
adjustable  transaction  method)  of  this 
section  for  the  use  of  an  intangible  if: 

[1]  An  arm's  length  consideration 
(within  the  meaning  of  this  paragraph 
(d))  was  charged  for  the  intangible  in  the 
year  it  was  transferred; 

[2]  The  reported  operating  income  of 
the  tested  party  was  within  the 
comparable  profit  interval  (as  described 
in  paragraph  (f)  of  this  section)  in  all 
years  subsequent  to  the  year  of  the 
transfer,  including  the  taxable  year    - 
under  examination;  and 

[3]  There  has  not  been  a  major 
variation  in  the  annual  amounts  of 
revenue  attributable  to  the  transferred 
intangible. 
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(B)  Ten-year  test.  No  allocation  shall 
be  made  under  this  paragraph  (d)  to 
increase  the  consideration  for  the  use  of 
an  intangible  if: 

(;)  The  intangible  was  transferred 
pursuant  to  a  written  agreement  that 
meets  the  following  conditions: 

(i)  At  the  time  the  agreement  was 
entered  into,  the  intangible  was  in 
existence  and  was  reasonably 
susceptible  of  valuation; 

[ii]  The  agreement  was  in  effect 
throughout  a  10  year  period  ending  at 
any  time  prior  to  the  taxable  year  under 
examination;  and 

(//;]  The  agreement  remained  in  effect 
in  the  taxable  year  under  examination; 

(2)  Signiticant  commercial  production 
involving  the  intangible  occiured 
throughout  the  10  year  period; 

(3)  The  consideration  charged  under 
the  agreement  is  set  by  reference  to  a 
royalty  rate  that  was  applied  throughout 
the  10  year  period  and  continued  to 
apply  with  respect  to  the  taxable  year 
under  examination;  and 

(4)  Either  of  the  following  conditions 
is  satisfied: 

(;■}  The  consideration  charged  with 
respect  to  each  of  the  10  years 
previously  was  determined,  or  is 
determined  subsequently,  to  be  an  arm's 
length  amount  under  either  paragraph 
(d)(3)  (matching  transaction  method)  or 
(d)(4)  (comparable  adjustable 
transaction  method]  of  this  section;  or 

[if)  The  transferee's  reported 
operating  income  was  within  the 
comparable  profit  interval  throughout 
the  10  year  period  and  the  taxable  year 
under  examination. 

(C)  Limitation  on  allocations  in 
subsequent  taxable  years  due  to 
unanticipated  events.  No  allocation  will 
be  made  under  this  paragraph  (d)  to 
increase  the  consideration  for  the 
intangible  for  any  taxable  year  if  each  of 
the  following  facts  is  established: 

(1)  The  controlled  taxpayers  entered 
into  a  written  agreement  that  provided 
for  an  amount  of  consideration  with 
respect  to  any  prior  taxable  year  that  is 
determined  to  be  an  arm's  length 
amount  under  either  the  matching 
transaction  method  or  the  comparable 
adjustable  transaction  method. 

(2)  The  written  agreement  between 
the  uncontrolled  taxpayers  that  entered 
into  the  matching  or  comparable 
adjustable  transaction  contained  no 
provision  that  would  have  permitted 
adjustment  or  termination  due  to 
unanticipated  changes  of  profitability, 
and  no  adjustment  or  termination  was  in 
fact  made  by  the  uncontrolled  taxpayers 
in  any  taxable  year  through  the  taxable 
year  under  review. 

[3]  The  written  agreement  between 
the  controlled  taxpayers  limited  the  use 


of  the  intangible  to  a  speciHed  Held  or 
purpose  in  a  manner  that  was  consistent 
with  industry  practices  and  any 
limitation  in  the  agreement  between  the 
uncontrolled  taxpayers. 

[4]  TTie  tested  party's  operating 
income  moved  outside  of  the 
comparable  profit  interval  solely 
because  of  changes  in  economic 
conditions  that  were — 

(/)  Beyond  the  control  of  any  member 
of  the  group  of  controlled  taxpayers,  and 

[ii]  Neither  anticipated  nor  reasonably 
foreseeable. 

(5)  The  written  agreement  between 
the  controlled  taxpayers  contained  no 
provision  that  would  have  permitted  an 
adjustment  of  the  amount  of 
consideration  charged  for  the  intangible, 
and  that  agreement  remained  in  effeci  in 
the  taxable  year  under  review. 

(D)  Examples.  The  unanticipated 
events  test  as  set  forth  in  paragraph 
(d)(6)(iiKC)  of  this  section  is  illustrated 
by  the  following  examples: 

Example  J.  X  is  a  U.S.  corporation  with  » 
whoUyowned  foreign  subsidiary  Y.  X  and  '^ 
perform  pharmaceutical  research,  and 
manufacture  and  market  pharmaceutical 
products  worldwide.  X  has  discovered, 
patented  and  obtained  FDA  approval  for 
Lolip,  a  cholesterol-lowering  drug  the  active 
ingredient  of  which  is  different  from  the  other 
competitive  drugs  which  perform  similar 
therapeutic  functions.  Several  of  these 
competitive  drugs  are  licensed  to 
uncontrolled  taxpayers  in  Europe  and  Asia 
under  long  term  arrangements  which  do  not 
provide  a  mechanism  for  adjusting  the 
royalty  payments  in  the  event  of 
unanticipated  changes  in  economic 
circumstances.  After  trial  marketing  in 
Europe  and  Asia  to  determine  expected 
levels  of  acceptance,  X  computes  a  royalty  on 
the  transfer  from  X  to  Y  of  the  right  to 
manufacture  and  market  Lolip  in  Europe  and 
Asia  on  the  basis  of  the  expectation  that  the 
competitive  drugs  will  remain  in  those 
markets.  Two  years  after  X  licenses  Lolip  to 
Y,  a  study  is  published  linking  the  competing 
drugs  to  high  rates  of  liver  cancer.  As  a 
result,  in  a  short  time  Lolip  captures  a 
substantially  higher  percentage  of  the 
European  and  Asian  markets  than  originally 
anticipated.  Based  on  reliable  documentation, 
X  establishes  the  five  facts  listed  in 
paragraph  (d)(6)(ii)(C)  of  this  section. 
Accordingly,  no  adjustment  will  be  made 
based  solely  on  the  increase  in  the 
profitability  experienced  by  Y  that  was 
attributable  to  loss  of  market  share  by  its 
competitors  due  to  the  liver  cancer 
connection. 

Example  2.  Assume  the  same  facts  as  in 
Example  1  except  that  there  is  no  linkage  of 
the  competing  drugs  to  liver  cancer  and  the 
competitors  do  not  lose  their  anticipated 
market  share.  Furthermore,  it  is  determined 
that  the  process  for  manufacturing  Lolip 
generates  and  releases  into  the  atmosphere 
high  concentrations  of  a  certain  pollutant  in 
violation  of  the  U.S.  Clean  Air  Act  Rather 
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than  modify  the  process  used  in  X*  U.S. 
plant,  X  closes  its  manufacturing  operation 
and  purchases  from  Y 100  percent  of  the  Loiip 
nee(tod  to  supply  the  U.S.  market.  The  plant 
closing  is  not  a  change  that  is  beyond  the 
control  of  the  parties.  Accordingly,  the 
exception  described  in  paragraph  [d)(6)(ii)(C) 
of  this  section  will  not  apply.  AJny  allocation 
made  by  the  district  director  for  subsequent 
taxable  years  will  take  into  account  the  fact 
that  Y  has  acquired  the  right,  in  effect  to 
manufacture  Lolip  for  the  U.S.  market. 

(7)  Lump-sum  payments.  [Reserved! 

(8)  Development  of  an  intangible — (!) 
Identification  of  the  developer.  Except 
as  provided  in  paragraph  (g)  of  this 
section,  when  two  or  more  members  of  a 
controlled  group  undertake  the 
development  of  an  intangible,  one 
member  will  be  regarded  as  the 
developer  of  the  intangible,  and, 
therefore,  as  its  owner  for  purposes  of 
section  482.  The  other  participating 
members  will  be  regarded  as  assisters. 
Which  controlled  taxpayer  is  the 
developer  and  which  controlled 
taxpayers  are  assisters  will  be 
determined  under  all  the  facts  and 
circumstances.  In  making  this 
determination,  greatest  weight  must  be 
given  to  the  extent  to  which  each 
member — 

(A)  Bears  the  direct  and  indirect  costs 
and  corresponding  risk  of  developing  the 
intangible;  and 

(B)  Makes  available  without  adequate 
compensation  property  or  services  likely 
to  contribute  substantially  to  developing 
the  intangible. 

A  controlled  taxpayer  will  be  treated  as 
bearing  the  costs  and  corresponding  risk 
of  development  only  if  it  is  legally 
boimd  before  the  costs  are  incurred  to 
bear  the  costs  without  regard  to  the 
success  of  the  project  For  this  purpose, 
the  risk  to  be  borne  with  respect  to 
development  activity  is  the  possibility 
that  such  activity  will  not  result  in  the 
production  of  intangible  property  or  that 
the  intangible  property  produced  will 
not  be  of  sufficient  value  to  allow  for  the 
costs  of  developing  it.  Other  factors  that 
may  be  relevant  in  determining  which 
controlled  taxpayer  is  the  developer 
include  the  location  of  the  development 
activities,  the  capability  of  each 
controlled  taxpayer  to  carry  on  the 
project  independently,  the  extent  to 
which  each  controlled  taxpayer  controls 
the  project,  and  the  actual  conduct  of 
the  controlled  taxpayers. 

(ii)  Allocations  with  respect  to 
transfers  by  the  developer.  If  the 
developer  of  an  intangible  makes  the 
intangible  available  to  another 
controlled  taxpayer  (including  any 
assister),  the  district  director  may  make 
an  allocation  with  respect  to  that 
transfer  to  reflect  an  arm's  length 


consideration  for  the  intangible.  See 
paragraph  (d)(1)  of  this  section. 

(iii)  Allocations  with  respect  to 
assistance  provided  to  the  developer 
The  district  director  may  make 
allocations  to  reflect  arm's  length 
consideration  for  assistance  provided  to 
the  developer  by  another  controlled 
taxpayer  in  connection  with  the 
development  of  an  intangible.  Such 
assistance  may  include  loans,  services, 
or  the  use  of  tangible  or  intangible 
property.  The  amouint  of  any  allocation 
required  with  respect  to  that  assistance 
must  be  determined  in  accordance  with 
the  applicable  roles  of  this  section.  For 
example,  if  one  member  of  a  controlled 
group  allows  another  member  of  the 
group  to  use  tangible  property,  such  as 
laboratory  equipment,  in  connection 
with  the  letter's  development  of  an 
intangible,  any  allocations  wifh  respect 
to  the  developer's  use  of  the  tangible 
property  will  be  determined  under 
paragraph  (c)  of  this  section.  If 
consideration  for  assistance  provided  to 
the  developer  is  not  arm's  length, 
instead  of  making  an  allocation  with 
respect  to  the  assistance,  the  district 
director  may  treat  the  difference 
between  the  amount  of  an  arm's  length 
consideration  for  the  assistance  and  the 
consideration  charged  by  the  assister  as 
a  loan,  either  from  the  assister  to  the 
developer  (if  consideration  charged  is 
less  than  an  arm's  length  amount)  or  as 
a  loan  from  the  developer  to  the  assister 
(if  consideration  charged  exceeds  an 
arm's  length  amount),  that  is  subject  to 
paragraph  (a)  of  this  section. 

(iv)  Examples.  The  following 
examples  illustrate  the  principles  of  this 
paragraph  (d)(8).  In  all  these  examples, 
it  is  assimied  X  and  Y  are  members  of 
the  same  group  of  controlled  taxpayers. 

Example  1.  X.  at  the  request  of  Y. 
undertakes  to  develop  a  new  machine  that 
will  function  effectively  in  the  climate  in 
which  Y's  factory  is  located.  Y  agrees  in 
writing  before  X  incurs  any  costs  to  bear  all 
the  direct  and  indirect  costs  of  the  project 
whether  or  not  X  successfully  develops  the 
machine.  X  does  not  make  any  of  its  own 
property  available  for  use  in  connection  with 
the  project  without  adequate  compensatioiL 
The  machine  is  successfully  developed  and  X 
provides  to  Y  the  process  necessary  to 
produce  it  Y  is  considered  the  developer  of 
the  process  and,  therefore,  shall  not  t>e 
treated  as  having  otMained  it  in  a  transfer 
subject  to  the  rules  of  this  paragraph  (d).  The 
district  director  may  make  appropriate 
allocations  with  respect  to  assistance 
rendered  by  X.  The  district  director  also  may 
treat  any  use  of  the  process  by  X  as  a 
transfer  by  Y  that  is  subject  to  the  rules  of 
this  paragraph  (d)  and  make  allocations  with 
respect  to  that  transfer. 

Example  2.  Assume  the  same  facts  as  in 
Example  1  except  that  Y  agrees  to  bear  the 
costs  only  if  the  machine  is  successfully 


developed  X  is  considered  the  developer  and 

Y  is  regarded  as  having  obtained  the  process 
in  a  transfer  subject  to  the  rules  of  this 
paragraph  (d).  Therefore,  the  district  director 
may  make  allocations  to  reflect  an  arm's 
length  consideration  for  the  transfer  of  the 
process. 

Example  3.  X  undertakes  to  develop  a  new 
chemical  product  M  in  its  research  and 
development  department  and  incurs  direct 
and  indirect  costs  of  $1,000,000  per  year  in 
1994. 1995.  and  1996.  X  employs  the  formula 
for  compound  N  which  it  developed  and 
owns.  The  value  of  the  use  of  the  formula  for 
compound  N  in  connection  with  the  project  is 
$750,000.  In  1995,  four  chemists  employed  by 

Y  spend  six  months  working  on  the  project  in 
X's  laboratory.  The  salary  and  other 
expenses  connected  with  the  chemists' 
activities  during  that  period  total  $200,000 
and  are  paid  by  Y  without  charge  to  X.  In 
1996.  product  M  is  perfected  and  Y  obtains 
patents  on  its  formula.  X  is  considered  the 
developer  of  product  M  because,  among  other 
things,  it  bore  the  greatest  share  of  the  costs 
and  risks  incurred  in  connection  with  the 
project  and  made  available  valuable  property 
(the  formula  for  compound  N).  The  formula 
for  product  M  is  deemed  to  have  been 
transferred  to  Y  in  1996  by  virtue  of  Y's 
obtaining  patent  rights  to  product  M.  The 
district  director  may  make  allocations  in  that 
year  to  reflect  arm's  length  consideration  for 
the  transfer.  The  district  director  also  may 
make  allocations  in  1995  with  respect  to  the 
assistance  rendered  by  Y.  If  the  district 
director  does  not  make  an  allocatioo  for  1995 
with  respect  to  the  services  of  the  chemists  in 
accordance  with  the  principles  of  paragraph 
(b)  of  this  section,  the  district  director  may 
treat  the  amount  of  an  arm's  length     .' 
consideration  as  a  loan  to  X  from  Y. 

Example  4.  X,  a  foreign  producer  of  cheese, 
markets  its  cheese  in  countries  other  than  the 
United  States  under  the  tivde  name  DR.  X 
owns  all  worldwide  rights  to  this  name.  The 
name  is  widely  known  and  is  valuable 
outside  the  United  States  but  is  not  known 
within  the  United  States.  In  1995,  X  decides 
to  enter  the  U.S.  market  and  organizes  U.S. 
subsidiary  Y  to  be  its  U.S.  distributor  and  to 
supervise  the  advertising  and  other  marketing 
efforts  that  will  be  required  to  develop  the 
name  DR  in  the  United  States.  Y  incurs 
$5,000,000  of  expenses  promoting  the  name 
DR  in  that  year  for  which  it  is  not  reimbursed 
by  X.  Y  is  considered  the  developer  of  the 
enhanced  U.S.  rights  to  the  tttAt  name. 

(e)  Sales  of  tangible  property— {\)  In 
general— (i)  Arm's  length  standard. 
Where  one  member  of  a  group  of 
controlled  taxpayers  sells  or  otherwise 
disposes  of  tangible  property  to  another 
member  of  the  group  ("controlled  sale") 
at  other  than  an  arm's  length  price,  the 
district  director  may  make  appropriate 
allocations  between  the  seller  and  the 
buyer  to  reflect  an  arm's  length  price  for 
that  sale  or  disposition.  An  arm's  length 
price  is  the  price  that  an  uncontrolled 
taxpayer  would  have  paid  under  the 
same  circumstances  for  the  property 
involved  in  the  controlled  sale. 
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(ii)  Priority  of  methods.  Paragraphs  (e) 
(2),  (3),  and  (4)  of  this  section  prescribe 
three  methods  for  determining  an  ann's 
length  consideration.  They  are, 
respectively,  the  comparable 
uncontrolled  price  method,  the  resale 
price  method,  and  the  cost  plus  method. 
In  addition,  a  special  rule  is  provided  in 
paragraph  (e)(l)(vi)  of  this  section  for 
the  sale  of  an  ore  or  mineral.  Because 
the  comparable  uncontrolled  price 
method  generally  will  involve  the  most 
complete  and  accurate  data  and  require 
the  fewest  and  most  readily  quantifiable 
adjustments,  the  amount  of  an  arm's 
length  consideration  must  be  determined 
under  this  method  if  the  standards  for 
its  application  are  met.  If  those 
standards  are  not  met,  the  amount  of  an 
arm's  length  consideration  must  be 
determined  under  either  the  resale  price 
method  or  the  cost  plus  method, 
depending  upon  which  method  relies  on 
the  most  complete  and  accurate  data, 
,  and  requires  the  fewest  and  most 
readily  quantiHable  adjustments.  Use  of 
the  resale  price  method  ordinarily  is 
more  appropriate  when  a  manufacturer 
sells  products  to  a  controlled  distributor 
which,  without  further  processing  or  the 
use  of  significant  intangibles,  resells  the 
products  in  uncontrolled  transactions. 
Use  of  the  cost  plus  method  ordinarily  is 
more  appropriate  when  a  manufacturer 
sells  products  to  a  controlled  taxpayer 
that  after  further  processing,  or  the  use 
of  significant  intangibles,  resells  the 
products  in  uncontrolled  transactions. 
The  inapplicability  of  a  higher  priority 
method  need  not  be  specifically 
established  before  applying  a  lower 
priority  method.  However,  an  arm's 
length  consideration  must  be  determined 
under  a  higher  priority  method  if  it  is 
established  that  the  standards  for  its 
application  are  met. 

(iii)  Confirmaticn  of  resale  price  and 
cost  plus  methods  by  the  comparable 
profit  interval.  A  transfer  price 
determined  under  either  the  resale  price 
method  or  the  cost  plus  method  reflects 
arm's  length  consideration  only  if  that 
price  results  in  a  level  of  operating 
income  for  the  tested  party  that  is  within 
the  comparable  profit  interval  described 
in  paragraph  (f)  of  this  section. 

(iv)  Other  methods.  Where  none  of  the 
three  methods  of  pricing  described  in 
paragraph  (e](l](ii]  of  this  section  can 
reasonably  be  applied  under  the  facts 
and  circumstances  of  a  particular  case, 
a  method  of  pricing  other  than  those 
described  in  that  paragraph,  or  a 
variation  on  those  methods,  may  be 
used,  but  only  if  that  method  yields  a 
level  of  operating  income  for  the  tested 
party  that  is  witMn  the  comparable 
profit  interval  described  in  paragraph  (f) 


of  this  section.  Such  methods  may 
include  an  analysis  based  on  profit  level 
indicators,  described  in  paragraph 
(f)(6)(iii)  of  this  section.  Generally,  the 
best  such  method  will  result  in  operating 
income  for  the  tested  party  that  is  at  the 
most  appropriate  point  within  the 
comparable  profit  interval  as  described 
in  paragraph  (f)(8)  of  this  section.  The 
inapplicability  of  a  higher  priority 
method  need  not  be  specifically 
established  before  applying  an  "other 
method"  under  this  paragraph  (e)(l)(iv). 
However,  an  arm's  length  consideration 
must  be  determined  under  a  higher 
priority  method  if  it  is  established  that, 
the  standards  for  its  application  are  met. 

(v)  Product  line  and  statistical 
analysis.  The  methods  of  determining 
arm's  length  prices  described  in  this 
paragraph  (e)  are  stated  in  terms  of  their 
application  to  individual  sales  of 
property.  However,  because  a  taxpayer 
may  make  controlled  sales  of  many 
different  products,  or  many  separate 
sales  of  the  same  product,  it  may  be 
impractical  to  analyze  every  sale  for  the 
purpose  of  determining  the  arm's  length 
price.  Therefore  an  arm's  length  price 
may  be  determined  or  verified  by 
applying  the  pricing  methods  to  product 
lines  or  other  groupings  where  it  is 
impractical  to  ascertain  an  arm's  length 
price  for  each  product  or  sale.  In 
addition,  the  district  director  may 
determine  or  verify  the  arm's  length 
price  of  all  sales  to  a  controlled 
taxpayer  by  employing  reasonable 
statistical  sampling  techniques. 

(vi)  Mineral  products.  The  price  for  a 
mineral  product  which  is  sold  at  the 
stage  at  which  mining  or  extraction  ends 
shall  be  determined  under  the 
provisions  of  S§  1.613-3  and  1.613-4. 

(2)  *  *  * 

(ii)  *  *  *  Some  of  the  differences  that 
may  affect  the  price  of  property  are 
differences  in  the  quality  of  the  product, 
,  terms  of  sale,  intangible  property 
associated  with  the  sale,  time  of  sale, 
sales  volume,  inventory  turnover  rate, 
advertising  and  warranty  practices  and 
the  level  of  the  market  and  the 
geographic  market  in  which  the  sale 
takes  place.  •  •  • 

Example  (4).  Assume  that  the 
circumstances  surrounding  the  controlled  and 
uncontrolled  sales  are  identical,  except  that, 
in  the  controlled  sales,  the  transferee  bears 
the  warranty  obligations  that  arise  in  the^ 
resale  of  the  product.  If  the  effect  of  this 
difference  on  the  price  is  not  reasonably 
ascertainable,  then  the  uncontrolled  sales 
will  not  be  comparable  to  the  controlled 
sales. 

Example  (5).  Assume  that  the 
circumstances  surrounding  the  controlled  and 
uncontrolled  sales  are  identical,  except  for 
the  fact  that  the  volume  of  controlled  sales  is 
different  from  the  volume  of  uncontrolled 


sales  and  such  volume  of  controlled  sales 

would  produce  a  reasonably  ascertainable 

volume  discount.  The  adjusted  uncontrolled 

sales  will  be  comparable  to  the  controlled 

sales. 

•        •         •         •         ♦ 

(f)  Comparable  prof  it  interval— {\]  In 
general.  "The  comparable  profit  interval 
is  composed  of  various  amotmts  of  profit 
that  a  tested  party  would  have  earned  if 
objective  measures  of  its  profitability 
("profit  level  indicators")  had  been 
equivalent  to  those  of  various 
uncontrolled  taxpayers  that  performed 
similar  functions.  Specifically,  profit 
level  indicators  derived  from  the 
financial  data  of  uncontrolled  taxpayers 
are  applied  to  the  tested  party  to 
recalculate  its  operating  income.  Each 
recalculated  amount  is  referred  to  in  this 
section  as  "constructive  operating 
income."  The  comparable  profit  interval 
is  then  derived  from  those  constructive 
operating  incomes  that  converge.  This 
comparable  profit  interval  is  used  to 
confirm  the  validity  of  a  transfer  price 
calculated  through  the  use  of  other 
methodologies,  under  the  rules  of 
paragraphs  (d)(4),  and  (e)(1)  (iii)  and  (iv) 
of  this  section.  In  addition,  under  the 
rules  of  paragraphs  (d)[5)  and  (e)(l)(iv) 
of  this  section,  the  comparable  profit 
interval  may  be  used  in  determining  the 
transfer  price  for  the  controlled  transfer 
of  intangible  property.  Paragraph  (f)(3) 
of  this  section  describes  the  six  steps  of 
the  analysis  that  is  applied  in  this 
paragraph  (f)  to  derive  the  comparable 
profit  interval.  While  in  many  cases  this 
analysis  will  consist  of  a  sequential 
application  of  the  six  steps,  the  steps  are 
interdependent  and  certain  steps  may 
have  to  be  reapplied  to  take  into 
account  results  derived  in  succeeding 
steps. 

(2)  Data  from  multiple  years.  Unless 
the  circumstances  indicate  that  a 
different  period  is  more  appropriate,  the 
interval  will  be  based  on  actual  results 
(rather  than  projections)  from  the  three- 
year  period  that  includes  the  taxable 
year  under  review,  the  preceding  year 
and  the  following  year.  Circumstances 
that  may  warrant  the  use  of  a  different 
period  include  the  unavailability  of 
reliable  data  from  the  relevant  time 
periods,  the  normal  business  cycles  of 
the  industry  under  review,  and  the  life 
cycle  of  the  products  or  intangibles 
being  examined.'To  the  extent  that 
reliable  data  is  available,  data 
pertaining  to  imcontrolled  taxpayers 
and  data  pertaining  to  the  tested  party 
should  relate  to  comparable  time 
periods. 

(3)  Development  of  a  comparable 
profit  interval.  The  development  of  a 
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comparable  proHt  interval  consists  of 
the  following  steps: 

(i)  Step  1.  Select  the  party  to  a 
controlled  transaction  to  be  tested.  This 
determination  is  made  under  paragraph 
(f)(4)  of  this  section. 

(ii)  Step  2.  Determine  the  applicable 
business  classification  of  the  tested 
party.  This  determination  is  made  under 
paragraph  (f)(S)  of  this  section. 

(iij)  Step  3.  Compute  constructive 
operating  incomes,  as  described  in 
paragraph  (f)(6)  of  this  section. 

(iv)  Step  4.  Determine  the  comparable 
profit  interval,  as  described  in 
paragraph  (f)(7)  of  this  section. 

(v)  Step  5.  When  necessary,  determine 
the  most  appropriate  point  in  the 
comparable  profit  interval,  as  described 
in  paragraph  (f)(8)  of  this  section. 

(vi)  Step  6.  Determine  the  transfer 
price  for  the  controlled  transaction,  as 
described  in  paragraph  (f)(9)  of  this 
section. 

(4)  Step  1:  Select  the  party  to  a 
controlled  transaction  to  be  tested — (i) 
In  general  The  first  step  in  constructing 
a  comparable  profit  interval  is  to 
determine  which  of  the  parties  to  the 
controlled  transaction  will  be  the  tested 
party.  The  party  selected  need  not  be 
the  person  that  is  under  examination. 
For  example,  if  an  examination  concerns 
the  income  of  the  U.S.  parent 
corporation  attributable  to  the  transfer 
of  an  intangible  to  a  foreign  subsidiary, 
the  comparable  profit  interval  may  be 
calculated  with  respect  to  the 
subsidiary. 

(ii)  Basis  for  selection  of  the  tested 
party.  The  tested  party  is  the  party  to  - 
the  controlled  transaction  whose 
operating  income  can  be  verified  using 
the  most  reliable  data  and  with  the 
fewest  and  most  accurately  quantifiable 
adjustments.  In  the  case  of  a  transfer  of 
an  intangible,  the  tested  party  ordinarily 
will  be  the  transferee.  In  cases  involving 
the  controlled  sale  of  tangible  property 
in  which  the  resale  price  method 
applies,  the  tested  party  ordinarily  will 
be  the  buyer.  In  cases  involving  the 
controlled  sale  of  tangible  property  in 
which  the  cost  plus  method  applies,  the 
tested  party  ordinarily  will  be  the  seller. 
However,  the  comparable  profit  interval 
may  be  applied  to  check  the  operating 
income  of  any  party  to  a  controlled 
transaction  if  the  operating  income  of 
such  party  can  be  more  reliably  and 
accurately  tested  than  the  operating 
income  of  other  parties.. 

(5)  Step  2:  Determine  the  applicable 
business  classification  of  the  tested 
party — (i)  In  general.  The  constructive 
operating  incomes  that  are  used  to 
establish  the  comparable  profit  interval 
are  derived  from  the  operations  of 
uncontrolled  parties  that  are  similar  to 


the  tested  operations  of  the  tested  party. 
This  paragraph  (f)(5)  provides  rules  for 
identifying  these  operations,  which  are 
referred  to  as  the  applicable  business 
clasnfication.  As  described  in 
paragraphs  (f)(5)  (ii)  and  (iii)  of  this 
section,  determining  the  applicable 
business  classification  is  a  two-stage 
process.  First,  the  operations  of  the 
tested  party  that  are  related  to  the 
transactions  between  the  tested  party 
and  the  other  members  of  the  group  of 
controlled  taxpayers  are  identified  (the 
"tested  operations").  Second,  the  tested 
operations  are  matched  as  closely  as 
possible  to  similar  operations  of 
uncontrolled  taxpayers  based  on  the 
data  available  to  determine  the 
applicable  business  classification.  In 
some  cases,  the  analyses  of  the 
constructive  operating  incomes 
discussed  below  may  indicate  that  there 
is  insufficient  reliable  data  related  to  the 
applicable  business  classification  to 
construct  a  comparable  profit  interval. 
In  such  a  case  it  will  be  necessary  under 
this  paragraph  (f)(5)  to  identify  a 
different  applicable  business 
classification  (or  classifications)  that 
may  be  more  specific  or  more  general 
than  the  original  applicable  business 
classification  in  order  to  obtain 
sufficient  reliable  data  to  construdt  the 
comparable  profit  interval. 

(ii)  Tested  operations.  Tested 
operations  include  that  portion  of  the 
tested  party's  operations  that  are  related 
to  or  integrated  with  the  transactions 
with  controlled  parties  that  are  imder 
review.  These  operations  may  include 
manufacture  and  sale  of  products, 
product  lines,  or  other  product 
groupings,  as  well  as  types  of  services  or 
other  functions  that  the  tested  party 
performs.  The  identification  of  tested 
operations  must  consider  both  the  types 
of  products  and  the  functions  that  are 
related  to  the  transaction  between  the 
tested  party  and  controlled  taxpayers. 
For  example,  if  the  tested  party's  only 
transactions  with  other  members  of  the 
group  of  controlled  taxpayers  consist  of 
purchases  of  a  single  product  for  resale, 
and  such  purchases  represent  a  small 
portion  of  the  tested  party's  overall 
inventory  purchases,  then  the  tested 
operations  should  be  those  that  relate  to 
purchases  and  sales  of  that  product.  If. 
however,  the  tested  parfy  engages  in 
multiple  transfers  of  tangible  and 
intangible  property  with  other  members 
of  the  group  of  controlled  taxpayers,  the 
tested  operations  should  be  those  that 
relate  to  all  such  transfers.  In 
appropriate  cases,  the  tested  operations 
will  include  all  of  the  operations  of  the 
tested  party. 

(iii)  Applicable  business 
classification.  The  applicable  business 


classification  is  the  broadest  category  of 
tested  operations  that  most  corresponds 
to  the  products  and  functions  of 
uncontrolled  taxpayers  for  which 
sufficient  reliable  data  is  available.  If, 
however,  there  is  insufficient  reliable 
data  from  uncontoUed  taxpayers  that 
corresponds  to  the  tested  operations, 
then  the  tested  operations  are  divided 
into  more  than  one  applicable  business 
classification,  each  of  which 
corresponds  *o  products  and  functions 
or  uncontrolled  parties  for  which 
reliable  data  is  available.  If  the  tested 
operations  must  be  divided,  each 
applicable  buisness  classification 
selected  must  be  as  broad  as  possible, 
while  still  ensuring  that  reliable  data 
regarding  uncontrolled  parties  is 
available.  A  broad  classification  that 
corresponds  to  the  tested  operations 
may  not  be  divided  into  more  specific 
classifications  if  there  is  sufficient 
reliable  data  relating  to  the  broad 
classification.  If,  however,  it  is  not 
possible  to  obtain  reliable  data 
regarding  uncontrolled  taxpayers  that 
perform  functions  with  respect  to 
products  that  closely  correspond  to  the 
products  related  to  the  tested 
operations,  then  the  scope  of  the 
applicable  business  classification  is 
broadened  to  include  the  functions 
performed  by  the  tested  party  and  as 
broad  a  category  of  products  as  is 
necessary  to  obtain  reliable  data.  For 
example,  if  the  tested  operations  are 
distribution  of  compact  disc  players,  in 
the  absence  of  su^icient  reliable  data  a 
broader  applicable  business 
classification,  such  as  distribution  of 
consumer  electronic  products,  may  be 
appropriate.  Although  it  is  not  necessary 
to  demonstrate  that  there  is  inadequate 
data  relating  to  a  narrow  category  of 
products  before  applying  a  broad 
category  of  products,  if  it  subsequently 
is  established  that  there  is  adequate 
reliable  data  relating  to  a  narrow 
category  of  products,  then  the  applicable 
business  classification  will  be  based  on 
that  narrow  category. 

(6)  Step  3:  Compute  constructive 
operating  incomes — (i)  In  general. 
Constructive  operating  income  is 
computed  by  applying  profit  level 
indicators  derived  from  uncontrolled 
taxpayers  to  financial  data  of  the  tested 
party.  The  selection  of  profit  level 
indicators  under  this  step  depends  upon 
two  interdependent  factors:  First,  the 
extent  to  which  reliable  data  is 
available  concerning  similar 
uncontrolled  taxpayers;  and  second,  the 
extent  to  which  particular  profit  level 
indicators  provide  a  reliable  basis  for 
comparing  profits  of  controlled  and 
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uncontrolled  taxpayers  under  the  facts 
end  circumstances  of  the  case. 

(ii)  Selection  of  data  relating  to 
uncontrolled  taxpayers.  Data  relating  to 
uncontrolled  taxpayers  must  be  selected 
f:  om  the  data  used  for  purposes  of 
selecting  the  applicable  business 
cldssification  under  paragraph  (f)(5](iii) 
(.f  this  section.  In  determining  which 
data  to  select,  further  consideration 
Diust  be  given  to  the  similarity  between 
the  uncontrolled  taxpayers  and  the 
tested  party.  Similarity  with  respect  to 
the  size  of  th6  operations  composing  the 
epplicable  business  classification  and 
the  relevant  markets,  as  well  as  other 
factors  indicating  similarity,  must  be 
considered.  When  an  uncontroUed 
t:  insfer  used  in  a  method  described  in 
paragraph  (d](4){i)  of  this  section,  or  an 
uncontrolled  transaction  used  in  a 
method  described  in  paragraphs  (e)(1) 
(:ii)  and  (iv)  of  this  section  is  tested  to 
determine  whether  it  results  in  a  level  of 
operating  income  that  is  within  the 
comparable  profit  interval,  the  selected 
group  generally  should  include  the 
relevant  party  to  such  uncontroUed 
transfer  or  transaction. 

(iii)  Selection  of  profit  level  indicators 
t.hat  provide  a  reliable  basis  for 
copiparing  profits — (A)  In  general.  Profit 
level  indicators  measure  the  relationship 
bc>tween  various  factors  and  income.  A 
variety  of  different  profit  level 
indicators  can  be  calculated  in  any 
given  case.  Thus  this  step  requires  the 
selection  of  the  profit  level  indicator  (or 
indicators)  that  will  produce  an  accurate 
comparison  under  the  facts  and 
circumstances  of  the  particular  case, 
depending  on  the  nature  of  the  activities 
being  examined  and  the  reliability  of  the 
available  data  from  uncontrolled 
taxpayers.  A  profit  level  indicator  may 
provide  a  reliable  basis  for  comparing 
profits  even  it  it  can  be  appropriately 
applied  only  to  some,  but  not  all,  of  the 
uncontrolled  taxpayers. 

(B)  Definitions.  The  following 
definitions  apply  for  purposes  of 
determining  profit  level  indicators  and 
computing  constructive  operating 
income: 

[1]  Sales.  The  term  sales  means  the 
amount  of  total  revenue  from  sales,  less 
discounts  and  returns. 

[2]  Gross  income.  The  term  gross 
income  means  sales  less  cost  of  goods 
sold. 

[3]  Operating  expenses.  The  term 
operating  expenses  includes  expenses 
associated  with  advertising,  sales, 
marketing,  administration,  research  and 
development,  and  a  reasonable 
allowance  for  depreciation  and 
amortization.  It  does  not  include  interest 
expense,  foreign  income  taxes  (as 


described  in  §  l.goi-2(a)).  and  domestic 
income  taxes. 

[4]  Operating  income.  The  term 
operating  income  means  gross  income 
less  operating  expenses. 

(.5)  Assets.  The  term  assets  generally 
means  the  book  value  of  total  assets 
(measured  by  the  average  of  the  book 
values  for  the  beginning  of  the  year  and 
the  end  of  the  year).  Where  recent 
acquisitions,  leased  assets,  purchased 
intangibles  or  currency  fluctuations,  or 
other  factors  create  a  significant 
difference  between  the  book  value  of 
the  assets  of  the  controlled  taxpayer 
and  the  book  value  of  the  assets  of  the 
uncontrolled  taxpayers  that  would 
distort  the  comparison,  appropriate 
adjustments  must  be  made  so  that  the 
asset  values  in  each  case  are  measured 
on  a  com.parable  basis. 

(C)  Profit  level  indicators.  Profit  level 
indicators  that  provide  a  reliable  basis 
for  comparing  profits  may  include  the 
following: 

[1]  Rate  of  return  on  assets.  The  rate 
of  return  on  assets  is  the  ratio  computed 
by  dividing  the  operating  income  of  the 
uncontrolled  taxpayer  by  the  assets  of 
that  taxpayer.  It  may  be  necessary  to 
make  certain  adjustments  to  the  assets 
of  the  uncontrolled  taxpayers  as 
described  under  the  definition  of  assets 
in  paragraph  (f)(6)(iii)(B)(5)  of  this 
section.  This  profit  level  indicator  is 
more  reUable  when  the  values  of  self- 
developed  intangibles  held  by  the  tested 
party  and  the  uncontrolled  taxpayers 
are  similar. 

(2)  Margins.  Margins  are  ratios  that 
are  determined  by  relationships 
between  income  and  costs.  Different 
margins  divide  income  and  costs  in 
different  ways.  Accordingly,  a  number 
of  different  margins  may  be  examined, 
when  appropriate,  depending  on  the 
type  of  data  available  fitjm  the 
uncontrolled  taxpayers.  Reliable 
margins  may  include: 

(i)  Ratio  of  operating  income  to  sales. 
The  ratio  of  operating  income  to  sales  is 
frequently  more  reliable  than  other 
mai^ns.  Because  it  is  based  on  broad 
measures,  it  accommodates  some 
variation  between  the  functions 
performed  by  uncontrolled  taxpayers 
and  the  functions  performed  by 
controlled  taxpayers.  Nevertheless, 
similarity  of  the  economic  level  of 
production  for  the  functions  performed 
[e.g.,  manufacturer  or  distributor)  and 
the  type  of  business  generally  is 
necessary  to  ensure  reUability. 

(ii)  Gross  income  to  operating 
expenses.  The  ratio  of  gross  income  to 
operating  expenses  is  most  reliable 
when  the  uncontrolled  taxpayers 
perform  functions  that  are  similar  to  the 
functions  performed  by  the  controlled 


taxpayer.  If  the  functions  performed  are 
different,  this  ratio  may  not  be  used 
because  the  composition  of  operating 
expenses  will  be  different  and  may  lead 
to  inappropriate  results.  Review  of  the 
classification  of  expenses  for 
consistency  is  necessary  even  if  the 
functions  performed  by  the  taxpayers 
being  compared  are  virtually  identical 
This  profit  level  indicator  may  be  used 
only  when  the  uncontrolled  taxpayers 
being  compared  have  characterized 
material  items  consistently  or  when 
adjustments  can  be  made  to  the 
accounting  entries  so  that  such  items  are 
classified  consistently. 

[ii!]  Other  margins.  Other  margins 
include,  but  are  not  limited  to,  the  ratio 
of  operating  income  to  labor  costs  and 
the  ratio  of  operating  income  to  all 
expenses  other  than  those  included  in 
cost  of  goods  sold.  Other  margins  should 
be  used  only  when  they  provide 
reasonable  indications  of  the  income 
that  the  tested  party  would  have  earned 
had  it  dealt  with  controlled  taxpayers  at 
arm's  length. 

(J)  Comparable  profit  split— {i]  In 
general.  A  comparable  profit  split  is 
derived  from  the  combined  operating 
income  of  uncontrolled  taxpayers  that 
entered  transactions  and  performed 
functions  similar  to  those  of  the 
members  of  the  group  of  controlled 
taxpayers.  Each  such  uncontrolled 
taxpayer's  percentage  of  the  combined 
operating  income  is  determined  and 
used  to  divide  the  combined  operating 
income  of  the  group  of  controlled 
taxpayers. 

[ii]  Methods  for  determining 
comparable  prof  it  split  Depending  on 
the  reliabhlity  of  the  data,  a  residual 
profit  split  or  an  overall  profit  split  may 
be  used. 

[A]  Residual  prof  it  split  Under  the 
residual  profit  split,  income  attributable 
to  assets  is  determined  by  applying  a 
rate  of  return  to  the  value  of  assets  held 
by  the  uncontrolled  taxpayers.  This 
amount  then  is  subtracted  from  the 
operating  income  of  each  such 
uncontrolled  taxpayer  to  yield  the 
residual  income.  The  sum  of  the 
uncontrolled  taxpayers'  residual 
incomes  is  the  residual  combined 
income.  The  profit  split  is  the  percentage 
of  the  residual  combined  income  earned 
by  each  uncontrolled  taxpayer.  This 
profit  split  then  is  applied  to  the  tested/ 
party  to  calculate  its  constructive 
operating  income.  The  same  rates  of 
return  that  were  applied  to  the 
uncontrolled  taxpayers  are  applied  to 
the  assets  of  the  group  of  controlled 
taxpayers,  and  the  resulting  amount 
then  is  subtracted  from  the  combined 
operating  income  of  the  group  of 
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controlled  taxpayov.  The  residual 
combined  income  then  is  apportioiied 
among  the  group  of  controlled  taxpayers 
in  the  same  percentages  that  were 
determined  for  the  uncontrolled 
taxpayers.  For  purposes  of  this 
paragraph  (f)(d)(iiij(C](J)  of  this  section, 
assets  are  defined  by  reference  to 
paragraph  (f)i6)(iiiKB)(5)  of  this  section, 
except  that  assets  do  not  include 
intangible  property.  The  rate  of  return 
applied  to  the  assets  should  be  an 
average  rate  of  retiim  earned  by 
uncontrolled  taxpayers  that  perform 
functions  similar  to  those  performed  by 
the  controlled  taxpayers  but  that  do  not 
have  significapt  intangibles. 

(fl)  Overall  prof  it  BpliL  Under  the 
overall  profit  spUt,  the  group  of 
controlled  taxpayers'  profit  spUt  is 
determined  in  the  same  manner  as 
under  the  residual  profit  split,  but 
without  first  providing  a  return  to  assets. 

[Hi)  Rules  for  application  of 
comparable  profit  split — [A]  Limitations 
on  use  of  profit  spliL  A  comparable 
profit  split  may  be  ased^only  if  reliable 
financial  data  is  available  regarding  the 
members  of  the  group  of  controlled 
taxpayers  and  the  uncontrolled 
taxpayers.  In  addition,  a  comparable 
profit  split  may  be  used  only  if  the 
functions  i>erformed  by  eacji  of  the 
uncontrolled  taxpayers  are  the  same  as 
the  functions  perfonned  by  each 
member  of  the  group  of  controlled 
taxpayers.  A  profit  spUt  may  not  be 
used  if  the  combined  rate  of  return  on 
assets  earned  by  the  uncontrolled 
taxpayers  varies  significantly  from  the 
combined  rate  of  retxun  on  assets 
earned  by  the  members  of  the  group  of 
controlled  taxpayers.  Furthermore,  a 
profit  split  may  not  be  used  if  an 
uncontroUed  transferee  possesses  self- 
developed  intangibles  that  are  relevant 
to  the  applicable  business  classification 
and  that  contribute  significantly  more 
(or  less)  to  the  profits  derived  from  the 
applicable  business  classifidstion  than 
self-developed  intangibles  that  tfie 
related  transferee  owns.  See  Example  8 
of  paragraph  (f)(ll]  of  this  section  for  a 
case  in  which  a  comparable  profit  split 
cannot  be  used  as  a  profit  level 
indicator. 

(B)  Appropriate  uses  of  profit  splits.  A 
comparable  profit  split  is  most 
appropriately  used  where  the  tasted 
party  and  the  other  members  of  the 
group  of  controlled  taxpayers  employ 
significant  self-developed  intangibles 
that  are  not  reflected  on  their  financial 
statements,  and  the  combined  rate  of 
return  of  the  uncontrolled  taxpayers  is 
similar  to  the  combined  rate  of  return 
earned  by  the  members  of  the  group  of 
controlled  taxpayers.  See  Example  1  of 


paragraph  (fMll)  of  this  sectian  for  a 
case  in  which  a  comparable  profit  split 
is  applicable  as  a  profit  level  indicator. 
Use  of  the  residual  profit  split  generally 
is  most  appropriate  when  the  proportion 
of  the  combiiwd  value  of  assets  beld  by 
each  of  the  uncontrolled  taxpayers 
significantly  differs  from  the  proportion 
of  the  combined  value  of  assets  held  by 
each  member  of  the  group  of  controlled 
taxpayers.  The  overall  profit  split 
generally  is  more  appropriate  when  the 
relative  book  value  of  assets  is 
^  approximately  equaL 

[4]  Other  indicators.  (Reserved] 
[iv]  Applying  profit  level  indicator  to 
controlled  taxpayer  to  compute 
constructive  operating  income — (A)  In 
general.  The  profit  level  indicators 
selected  in  paragraph  (f)(6Kiii)  of  this 
section  and  calculated  for  the 
uncontroUed  taxpayers  selected  in 
paragraph  (f)(6)(ii)  of  this  section  are 
applied  to  the  relevant  financial  data  of 
the  tested  party,  adjusted  as  provided  in 
paragraph  (f)(6)(iv)^)  of  this  section,  in 
order  to  compute  constructive  operating 
income. 

(B)  Adjustments  to  financial  data  of 
the  tested  party.  For  purposes  of  this 
paragraph  (f),  financial  data  of  the 
tested  party  must  be  adjusted  in  two 
ways.  First,  adjustments  must  be  made 
to  reflect  any  allocations  under  section 
482,  other  than  adjustments  made  under 
this  paragraph  (or  made  under 
paragraph  (d]  or  (e)  of  this  section  and 
verified  under  this  paragraph]  that  affect 
the  tested  party's  financial  data.  Second, 
adjustments  must  be  made  to  account 
for  material  differences  between  the 
assets  of  the  tested  party  and  the  assets 
of  uncontroUed  taxpayers,  such  as 
differences  in  die  relative  amounts  of 
financial  assets  or  inventory  held.  If  the 
tested  party's  assets  are  adjusted,  the 
tested  party's  operating  income 
ordinarily  must  be  adjusted  to  reflect 
income  and  expenses  attributable  to  the 
adjusted  assets.  For  example,  an 
adjustment  to  impute  carrying  charges 
attributable  to  adjusted  Inventory  may 
affect  operating  income.  See  Examples  5 
and  0  of  paragraph  (f)(ll)  of  this  section, 
illustrating  adjustments  that  may  be 
made  to  the  tested  party's  assets  and 
operating  income. 

(C)  Examples.  The  following  examples 
illustrate  the  principles  described  in 
paragraphs  (f)(6)(iv)  (A)  and  (B)  of  this 
section. 

Example  J.  Aanaae  ■  selected  profit  level 
indicator  ia  the  rate  of  return  on  auett,  the 
rate  of  return  on  assets  for  selected 
uncontroUed  taxpayer  A  ii  10.4  percent,  and 
the  atseta  of  tlie  tested  party  are  $1,000. 
When  using  the  rate  of  return  on  assets  the 
relevant  financial  data  of  the  tested  party  is 
the  book  vahie  of  the  assets  of  the  tested 


party.  T&erafore.  the  oonstnictivs  oparatiag 
iaoone  computed  uaiag  the  rata  of  return  on 
asMU  derived  from  A  it  tlO«  (.104  X  $1,000). 

Example  2.  Assume  tlie  ratio  of  gross 
income  to  operating  expenses  ii  selected  as  a 
profit  level  indicator,  the  ratio  of  ^ou 
income  to  operating  expenses  for  selected 
uncontrolled  taxpayer  B  is  W,  and  the 
operating  expenses  of  the  tested  party  aie 
tlSO.  In  addition,  assume  that  a  $10  rental 
adjustment  has  been  made  under  paragraph 
(c)  of  this  section.  Hiis  adjustment  increases 
the  tested  party's  operating  expenses  to  $160. 
When  using  the  ratio  of  gross  income  to 
operating  expenses,  the  relevant  financial 
data  of  the  tested  party  is  its  operating 
expenses.  Therefore,  constiuctiTe  operating 
income  oomptited  for  the  ratio  of  pvas 
income  to  operating  expenses  derived  from  B 
isS53(Hx$iaO). 

(7)  Step  4:  Determine  the  oomparable 
profit  interval.  The  comparable  profit 
interval  is  constructed  by  selecting 
amounts  of  constructive  operating 
income  that  converge  to  form  an  interval 
that  is  reasonably  restricted  in  size.  If 
there  is  a  small  number  of  uncontrolled 
taxpayers  whose  operations  correspond 
closely  to  the  applicable  business 
classification,  two  types  of  convergence 
should  be  considered  in  constructing  the 
comparable  profit  interval.  This  first 
type  of  convergence  is  conveigence  of 
constructive  operating  incomes  of  the 
tested  party  derived  from  several  profit 
level  indicators  of  a  single  uncontrolled 
taxpayer.  Convergence  of  multiple 
constructive  operating  incomes  derived 
from  a  single  uncontrolled  taxpayer 
indicates  that  the  uncontrolled  taxpayer 
and  the  tested  party  are  comparable  and 
suggests  that  constructive  operating 
incomes  derived  fit>m  that  taxpayer 
should  be  included  within  the 
comparable  profit  interval  When 
multiple  profit  level  indicatora  derived 
from  a  single  uncontrolled  taxpayer 
produce  amounts  of  constructive 
operating  income  that  diverge,  those 
amounts  will  be  excluded  irom  the 
comparable  profit  interval  unless  the 
uncontrolled  taxpayer's  financial  data 
can  be  adjusted  appropriately  to 
account  for  the  hctora  contributing  to 
this  lack  of  conformity.  See  paragraph 
(fl(6)(iii)(C)  of  this  section  for  a 
description  of  potoitial  adjustments. 
The  second  type  of  convergence  that 
must  be  considered  is  convetgence  of 
constructive  operating  incomes  derived 
from  one  or  more  profit  level  indicatora 
obtained  from  multiple  uncontrolled 
taxpayen.  Constructive  operating 
incomes  that  diverge  bmn  other  points 
in  the  interval  will  be  exdnded  frttm  the 
comparable  profit  interval  Facton  that 
must  be  considered  in  determining 
whether  the  constructive  operating 
income  diverges  include  the  rdative 
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distance  between  the  constructive 
operating  income  and  the  closest  points 
in  the  interval  compared  to  the  distance 
between  other  points  within  the  interval. 
In  determining  covergence,  greater 
weight  will  be  given  to  the  more  reliable 
constructive  operating  incomes. 
Reliability  will  be  assessed  by 
considering  the  quality  of  the  underlying 
data  with  regard  to  its  relative 
specificity,  the  similarity  of  the  products 
and  functions  of  the  uncontrolled 
taxpayer  from  which  the  data  is  drawn 
and  the  tested  operations,  the  similarity 
of  the  markets  from  which  data  is 
drawn,  and  the  degree  to  which  it  fits 
the  profit  level  indicator.  If  the  number 
of  uncontrolled  taxpayers  whose 
operations  correspond  to  the  applicable 
business  classification  is  large  enough  to 
permit  the  use  of  valid  statistical 
techniques,  then  convergence  must  be 
determined  by  using  those  techniques  to 
identify  a  reasonably  narrow  area  of 
concentration  among  all  of  the 
constructive  operating  incomes 
computed. 

(8)  Step  5:  Determine  the  most 
appropriate  point  in  the  comparable 
profit  interval.  It  may  be  necessary  to 
identify  the  most  appropriate  point 
within  the  comparable  profit  interval 
under  this  paragraph  (f)(8]  for  purposes 
of  the  comparable  profit  method 
described  in  paragraph  (d)(5]  of  this 
section  and  other  methods  described  in 
paragraph  (e)(l)(iv)  of  this  section.  The 
most  appropriate  point  must  be 
determined  considering  all  the  facts  and 
circumstances.  If  statistical  techniques 
were  used  to  construct  the  comparable 
profit  interval,  the  most  appropriate 
point  is  determined  using  statistical 
measures  of  central  tendency. 
Otherwise,  in  selecting  the  constructive 
operating  income  that  represents  the 
most  appropriate  point,  the  following 
factors  should  be  considered: 

(i)  The  comparability  of  each 
uncontrolled  taxpayer  from  which  the 
constructive  operating  income  was 
derived.  Comparability  for  this  purpose 
is  based  on — 

(A)  The  similarity  of  the  functions 
performed  by  the  tested  party  to  those 
performed  by  the  uncontrolled  taxpayer, 
and  the  similarity  of  the  economic  risks 
associated  with  those  functions: 

(B)  The  similarity  of  the  products  or 
services  provided  by  the  tested  party  to 
those  provided  by  the  uncontrolled 
taxpayer  and 

(C)  The  extent  to  which  different 
profit  level  indicators  of  the 
uncontrolled  taxpayer  produce 
converging  results  when  appUed  to  the 
tested  party; 

(ii)  lie  extent  to  which  adjustments 
are  necesqary  to  apply  the  profit  level 


indicator  that  generated  the  constructive 
operating  income.  Constructive 
operating  incomes  derived  from  a  profit 
level  indicator  requiring  the  fewest  and 
most  accurately  quantified  adjustments 
is  accorded  the  greatest  weight; 

(iii)  The  extent  to  which  the  profit 
level  indicator  that  generated  the 
constructive  operating  income  meets  the 
rehability  factors  described  in 
paragraph  (f)(7)(ii)  of  this  section;  and 

(iv)  The  extent  to  which  the  profit 
level  indicator  that  generated  the 
constructive  operating  income  produces 
converging  results  when  applied  to  each 
of  the  uncontrolled  taxpayers  used  in 
determining  the  comparable  profit 
interval. 

(9)  Step  6:  Determine  the  transfer 
price  for  the  controlled  transaction. 
When  the  most  appropriate  point  within 
the  comparable  profit  interval  has  been 
determined  as  described  in  paragraph 
(f)(8)  of  this  section  (or,  where 
appropriate,  only  the  comparable  profit 
interval  has  been  determined  under 
paragraph  (f)(7)  of  this  section),  a 
transfer  price  for  the  controlled 
transaction  is  determined  under  the 
principles  of  paragraphs  (d)  and  (e)  of 
this  section.  The  transfer  price  is 
determined  by  adjusting  the  actual 
charge  for  the  controlled  transaction  to 
produce  an  operating  income  for  the 
tested  party  that  is  equal  to  the 
constructive  operating  income 
corresponding  to  the  most  appropriate 
point. 

(10)  Coordination  of  the  use  of  the 
comparable  profit  interval  with  other 
allocations  under  section  482 — (i) 
Allocations  that  affect  operating 
income.  For  purposes  of  paragraph  (d)  of 
this  section,  the  tested  party's  reported 
operating  income  must  be  adjusted  to 
reflect  all  other  allocations  under  this 
section  that  affect  operating  income. 
Similarly,  for  purposes  of  paragraph 
(e)(1)  of  this  section,  adjustments  must 
be  made  to  account  for  allocations  that 
affect  operating  income  before 
determining  whether  operating  income 
falls  within  the  comparable  profit 
interval.  For  example,  if  the  resale  price 
method  under  paragraph  (e)(3)  of  this 
section  is  applied,  and  a  rental 
allocation  is  made  under  paragraph  (c) 
of  this  section,  this  adjustment  should 
be  taken  into  account  in  computing 
operating  income  before  determining 
whether  operating  income  falls  wittdn 
the  comparable  profit  interval.  As 
described  in  paragraph  (f)(6)(iv)  of  this 
section,  such  adjustments  also  may 
affect  the  construction  of  the 
comparable  profit  interval. 

(ii)  Allocations  that  do  not  affect 
operating  income.  Income  or  expense 
adjustments  under  section  482  that  do 


not  affect  the  amount  of  operating 
income  have  no  bearing  on  the 
application  of  this  paragraph  (f).  For 
example,  interest  expense  is  an  item  of 
expense  that  is  not  deducted  from  gross 
income  in  order  to  calculate  operating 
income.  Therefore,  any  adjustments  to 
interest  expense  have  no  effect  on  the 
determination  of  the  comparable  profit 
interval. 

(11)  Examples.  The  application  of  this 
paragraph  (f)  is  illustrated  by  the 
following  examples. 

Example  1 — Comparable  prof  it  interval 
applied  to  confirm  a  comparable  adjustable 
transaction — (i)  Background.  Controlled 
taxpayer  CE  is  a  foreign  corporation  that  is 
wholly-owned  by  a  domestic  corporation. 
USCorp.  In  1994,  CE  and  USCorp  conclude  a 
10-year  license  agreement  pursuant  to  which 
USCorp  licensed  the  right  to  use  a  patented 
manufacturing  process  related  to  the 
producion  of  product  P  in  exchange  for 
royalty  payments  of  5  percent  of  CE's  net 
sales  of  P.  During  the  audit  of  USCorp's  1999 
taxable  year,  the  district  director  reviews 
whether  the  consideration  charged  for  the 
patent  is  arm's  length.  Uncontrolled  taxpayer 
UE  operates  in  the  same  market  and  performs 
functions  similar  to  those  of  CE.  UE  licenses 
rights  to  manufacture  and  sell  its  product  Q 
solely  from  an  uncontrolled  taxpayer,  X.  and 
pays  a  royalty  to  X  at  the  rate  of  25  pecent  of 
its  sales.  Since  the  two  transfers  do  not 
involve  the  same  intangibles  (and  no  other 
potentially  matching  transactions  are 
located),  the  matching  transaction  method  is 
not  applicable.  The  district  director 
determines,  however,  that  the  intangibles 
involved  in  the  two  transactions  are  similar 
and  that  the  economic  conditions  and 
contractual  terms  involved  in  the  two 
transfers  meet  the  standards  described  in 
paragraph  (d)(4)(iii)  of  this  section.  Moreover, 
the  district  director  determines  that 
differences  in  the  intangibles,  contract  terms 
and  economic  conditions  offset  one  another 
in  such  a  way  that  the  royalty  rate  derived 
from  the  uncontrolled  transaction  for 
purposes  of  determining  an  arm's  length 
royalty  rate  for  the  controlled  transaction 
'should  remain  25  percent.  Accordingly,  the 
transaction  will  serve  as  a  comparable 
adjustable  transaction  if  the  royalty  rate  from 
the  uncontrolled  transfer  results  in  a  level  of 
operating  income  for  CE  that  is  within  the 
comparable  profit  interval.  To  make  this 
determination,  the  district  director  develops 
profit  level  indicators  from  UE  and  other 
companies  that  perform  functions  similar  to 
those  that  CE  performs. 

(ii)  Financial  data  for  CE  and  UE.  In  order 
to  develop  profit  level  indicators  from  UE,    '' 
financial  data  is  reviewed  for  both  CE  and 
UE.  For  this  purpose,  data  from  years  1998 
through  2000  is  compiled  and  averaged.  In 
addition,  the  profit  earned  by  USCorp  and  X 
attributable  to  products  P  and  Q, 
respectively,  is  calculated  in  order  to 
determine  the  combined  operating  income 
with  respect  to  these  products.  This  review  of 
financial  data  provides  the  following  results 
(in  $  thousands): 
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(iii)  Operating  income  under  potential 
comparable  odjustabie  transaction.  If  CE  had 
paid  an  amount  of  consideration  consistent 
with  the  UE  license  agreement,  its  royalty 
payment  would  have  been  25  percent  (rf  ita 
Bales,  or  $300  (SlJOO  x  25  percent)  rather  than 
the  $00  it  actually  paid.  Adjusting  the 
operating  income  of  CE  by  the  $240  difference 
in  these  royalty  amounts  ($300  minus  $60) 
results  in  operating  income  of  $160  ($400 
minus  $240).  The  district  director  determines 
whether  this  result  would  have  been  within 
the  comparable  profit  interval. 

(iv)  Profit  level  indicators.  The  profit  level 
indicators  described  in  paragraph  (f)(5]  of 
this  section  are  first  analyzed  with  respect  to 
the  above  financial  data  of  UE  to  yield  a 
percentage  for  each  separate  indicator.  Those 
percentages  can  then  be  applied  to  the 
financial  data  for  CE  in  order  to  derive  an 
amount  of  constructive  operating  income  for 
CX  that  conforms  to  each  profit  level 
indicator.  The  director  determines  that  in  the 
present  case,  the  four  following  profit  level 
indicators  are  appropriate,  and  CE's  financial 
data  does  not  need  to  be  further  adjusted  in 
order  to  make  them  applicable: 

(A)  Return  on  assets.  The  UE.data 
indicates  that  UE  has  earned  a  rate  of  return 
on  its  assets  of  28.4  percent  ($125  of  operating 
income  divided  by  $570  of  assets).  If  CE  had 
earned  28.4  percent  on  its  assets,  its 
constructive  operating  income  would  have 
been  $162  ($570  of  assets  multiplied  by  28.4 
percent). 

(b  j  Ratio  of  gross  income  to  operating 
expenses.  The  district  director  determines 
that  given  the  type  of  intangible  transferred 
in  the  controlled  transaction  and  given  the 
fact  that  royalty  payments  are  included  in 
operating  expenses  by  UE,  royalty  payments 
should  be  included  in  operating  expenses  for 
purposes  of  applying  this  ratia  The  UE  data 
provides  a  ratio  of  gross  income  to  operating 
expenses  in  the  amount  of  138.5  percent  ($450 
divided  by  $325).  Since  the  controlled 
transaction  being  reviewed  for  CE  [i.e..  the 
royalty  expense)  is  part  of  the  operating 
expenses  in  this  case,  this  ratio  is  applied  to 
CE  by  determining  tiie  level  of  operating 
expenses  yielding  this  ratio  in  relation  to 
gross  income  of  ^50.  The  operating  expenses 
required  in  this  case  would  be  $397  (550 
divided  by  138l5  percent).  If  CE  had  made 
royalty  payments  of  $307  ($397  of  total 
operating  expenses  minus  $90  of  other 


operating  expenses),  its  gross  income  would 
have  been  $240,  and  its  constructive 
operating  income  would  have  been  $153  ($550 
gross  income  minus  $397  operating  expenses). 

(C)  Ratio  of  operating  income  to  sales.  The 
ratio  of  operating  income  to  sales  for  UE  is 
12.5  percent  ($125  divided  by  $1,000).  If  CTs 
ratio  were  the  same,  its  constructive 
operating  income  would  have  been  $150 
($1,200  of  sales  multiplied  by  12.5  percent). 

(D)  Profit  Split  An  analysis  of  the 
functions  performed  and  income  earned  by 
CE  and  UE  suggests  that  each  has  valuable 
self-developed  intangibles.  In  addition,  the 
combined  rate  of  return  on  assets  earned  by 
CE  and  US  Corp  of  36.3%  ([400+150]/ 
[570+1000])  does  not  differ  significantly  firom 
the  combined  rate  or  return  on  assets  earned 
by  UE  and  X  of  34.1%  ([125+400]/ 
[400+1100]].  Based  on  the  foregoing,  the 
district  director  determines  that  a  profit  split 
is  an  appropriate  profit  level  indicator  in  this 
case.  The  district  director  determines  that  an 
appropriate  return  for  UFs  nieasurable 
assets  is  15.0%  and  that  an  appropriate  return 
for  X's  measurable  assets  is  10.0%. 
Subtracting  these  amounts  from  the  operating 
income  of  each  leaves  a  residual  combined 
operating  income  of  $349  (125- [.15x440]  + 
400- [.10x1100]).  UE's  residual  operating 
income  of  59  (125— .15x440)  represents  16.9% 
of  the  residual  combined  operating  income.  If 
CE  had  earned  15.0%  on  its  measurable 
assets  of  570  and  X  had  earned  10%  on  its 
measurable  assets  of  1000  their  residual 
combined  operating  income  would  be  S384 
(570-[.15X570]-[.10X1000].  If  CEhad 
earned  16.9%  of  this  residual  combined 
operating  income,  then  CFs  constructive 
operating  income  would  have  been  $151 
([.15X570] +  [.169X384]). 

(v)  Summary  of  profit  level  indicators  from 
UE.  The  following  chart  summarizes  each  of 
the  profit  level  indicators  derived  from  UE 
and  the  profit  results  when  those  indicators 
are  applied  to  CE's  financial  data: 
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(vi)  Weight  to  be  given  to  UE  results.  The 
data  derived  from  UE  should  be  given 
significant  weight  for  serveral  reasona.  First 
the  analysis  has  been  performed  at  a  very 
specific  level  (by  comparable  products)  and^ 
has  been  derived  from  the  same  market. 
Second,  the  results  from  four  different  profit 
level  indicators  converge  at  an  interval  of 
$150  to  $162.  Finally,  the  license  between  UE 
and  X  meets  the  standards  for  a  comparable 
adjustable  transaction  and  would  produce 
operating  income  results  of  $160,  which 
converges  %vith  the  results  produced  by  the 
other  indicators. 

(vii)  Further  analysis.  The  district  director 
reviews  other  companies  that  are  less 
comparable  to  CE  than  UE,  but  that  perfonn 


functions  similar  to  those  pufonnsd  by  CE 
and  operate  in  similar  markets.  Data  from 
these  other  companies  is  not  given  as  much 
wei^t  as  the  data  from  UE.  Nevertheless,  the 
data  conftrms  that  any  reasonable 
construction  of  an  comparable  pront  mterval 
would  include $160  as  an  appropriat-  amount 
of  constructive  operating  income  for  CE. 
Since  the  results  from  other  similar 
companies  confirm  the  above  findings,  it  can 
be  concluded  that  the  royalty  rate  of  25 
percent  used  by  UE  would  have  resulted  in 
CE  being  within  the  comparable  profit 
interval  and  that  the  transaction  between  UE  > 
and  X  meets  the  requirements  for  the 
comparable  adjustable  transaction  method 
under  paragraph  (d)(4)  of  this  section. 

(viii)  Adjustment  Based  on  the  above 
review  of  UE  and  other  similar  companies, 
the  district  director  determines  that  the 
royalty  rate  of  25  percent  derived  from  the 
license  between  UE  and  X.  resulting  in  $160 
of  operating  income  for  CE,  should  serve  as  a 
comparable  adjustable  transaction  as  defined 
*in  paragraph  (d)(4)  of  this  section. 
Accordingly,  for  1990  the  district  director 
adjusts  the  royalty  to  be  received  by  USO>rp 
to  25  percent  of  CE's  sales. 

Example  2— Comparable  profit  interval 
applied  to  disqualifying  potential  comparable 
adjustable  transaction,  (i)  The  facts  are  the 
same  as  in  Example  I  except  that  a  different 
unontrolled  taxpayer,  DE  also  is  found.  DE 
licenses  rights  to  manufacture  and  sell  its 
product  B  solely  from  an  uncontrolled 
taxpayer,  G,  and  pays  a  royalty  to  G  at  a  rate 
of  5  percent  of  its  sales.  CE  paid  an  amount  of 
consideration  consistent  %vith  the  DE  license 
agreement.  If  DE's  license  from  G  were  a 
comparable  adjustable  transaction,  the 
district  director  would  need  to  determine 
whether  CE's  operating  income  result  of  $400 
were  within  the  comparable  profit  interval 
The  results  from  other  uncontrolled 
taxpayers  derived  in  Example  1  suggest  that 
CE's  operating  income  of  $400  would  have 
been  outside  of  this  interval.  Nevertheless, 
the  district  director  examines  DE's  financial 
data  to  determine  if  this  information  suggests 
that  inappropriate  weight  was  given  to  the 
results  in  Example  1. 

(ii)  Financial  data  for  DE.  Averaged  data 
for  DE  from  yean  1996  through  2000  is  as 
follows  (in  $  thousands): 
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(iii)  Summary  of  profit  level  indicators 
from  DE.  The  following  chart  summarizes 
each  of  the  profit  level  indicators  derived 
from  DE  and  the  amounts  of  constructive 
operating  income  which  result  when  thoae 
indicators  are  applied  to  CE's  financial  data. 
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Inaufndent  information  on  G  is  available  to 
apply  a  profit  split  analysis. 
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(iv)  Analysis  ofDE's  profit  level  indicators. 
The  levels  of  constructive  operating  income 
derived  from  DE's  return  on  assets  and 
operating  income  to  sales  are  similar  to  one 
another  and  to  the  amounts  of  constructive 
operating  income  derived  from  UE.  This 


information  adds  further  weight  to  the  results 
derived  in  Example  1.  Therefore,  the  new 
data  suggests  that  constructive  operating 
income  of  $400  would  not  be  within  the 
comparable  profit  interval.  The  potential 
comparable  adjustable  transaction  of  DE's 
licence  agreement  is  rejected  and  the 
allocation  described  in  Example  1  is  not 
changed. 

Example  3— Transfer  oftanible  property 
resulting  in  no  adjustment,  (i)  Foreign  Parent 
(FP)  is  a  publicly-traded  foreign  corporation 
with  a  U.S.  subsidiary  (USS)  that  is  under 
audit  for  its  1994  taxable  year.  FP 
manufactures  a  consumer  product  for 
worldwide  distribution  and  has  developed  a 
trademark  that  has  signiRcant  U.S.  marketing 
value.  USS  imports  the  finished  product  and 
distributes  it  within  the  United  States  under 
that  trademark.  USS's  income  attributable  to 
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the  trademark  is  material  in  relation  to  the 
income  attribuUble  to  the  sale  of  the  product 
alone. 

(ii)  In  accordance  with  paragraph  (d)(1)  (III) 
of  this  section,  the  district  director  applies  an 
analysis  based  on  paragraph  (d)  (5)  of  this 
section  to  determine  an  ann's  length  price  for 
sales  of  the  product  from  FP  to  USS. 

(iii)  Based  on  all  the  facts  and 
circumstances,  the  district  director 
determines  that  USS  should  be  the  tested 
party.  Accordingly,  the  district  director 
reviews  the  financial  data  of  USS  for  the 
taxable  years  preceding  and  following  the 
taxable  year  under  review.  The  district 
director  determines  that  no  adjustments  to 
the  Rnancial  dat^  of  USS  are  necessary  under 
paragraph  (f)(6)(iv)(B)  of  this  section.  For  the 
taxable  years  1993  through  1995,  USS  shows 
the  following  results  (in  $  thousands): 
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The  above  data  from  USS,  averaged  over 
three  years,  results  in  the  followring  ratios: 


Operating  income/saies  (Ol/S) 
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(iv)  To  construct  the  comparable  profit 
interval,  the  district  director  obtains  data 
from  independent  operators  of  wholesale 
distribution  companies.  After  examining  this 
data,  the  district  director  selects  only  the 
companies  in  the  most  similar  types  of 
businesses  and  performing  the  most  similar 
functions  in  comparison  to  USS.  An  analysis 
of  the  information  available  on  these 
companies  shows  that  their  profit  level 


indicators  do  not  fluctuate  significantly  when 
at  least  three  years  are  included  in  the 
average.  Calculating  the  average  ratio  of 
operating  income/sales,  the  average  ratio  of 
operating  income/assets  and  the  average 
ratio  of  gross  income /operating  expenses  for 
each  of  the  uncontrolled  distributors  and 
applying  each  profit  level  indicator  to  USS 
produces  the  following  constructive  operating 
incomes  ("COI")  (in  $  thousands): 


Unrelated  distrltxitor 

Oi/S 
(percent) 

USS  COI 

Ol/A 
(peroent) 

USS  001 

QI/OE 
(peroent) 

USS  COI 

A.. j  .- 

'       9.6 
7.1 
4.2 
7.1 
3.6 
3.1 
1.8 

21.840 
49,920 
38,920 
21,840 
36.920 
18.720 
16.120 
9.360 

6.6 

23.3 
16.9 
8.0 
11.5 
6.3 
5.8 
2.7 

20.460 
72.230 
52.390 
24.800 
35.650 
19,530 
17.980 
8.370 

118.0 
146.7 
139.0 
122.0 
127.2 
117.0 
115.0 
106.9 

18,000 

B - 

C                     ._...» 

46,700 
39,000 

e  """'"'"    '  ""'"!"~!        ! 

22,000 
27.200 

F 

17.000 

G 

H 

; 

15.000 
,  6.900 

(v)  The  constructive  operating  incomes 
derived  from  the  profit  level  indicators  of 
uncontrolled  distributors  A,  O,  F  and  C  are 
clustered  most  closely.  USS's  average 
reported  operating  income  of  $18.2  million  is 
within  the  interval  that  could  be  constructed 


ftt)m  these  numbers.  Therefore,  the  district 
director  determines  that  no  allocation  should 
be  made  under  section  482  even  though  USS's 
operating  income  for  1994.  a  loss  of  $10 
million,  is  clearly  outside  of  any  interval  that 
could  be  constructed  fitim  these  numbers. 


Example  4 — Transfer  of  tangible  property 
resulting  in  adjustment,  (i)  The  facts  are  the 
same  as  in  Example  3  except  that  USS 
reported  the  following  income  and  expenses 
(in  $  thousands): 
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310.000 
500.000 

370.000 
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1994 


310.000 
500,000 
400.000 
350.000 
50.000 
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1995 


310.000 
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Average 


310,000 
520.000 
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360.000 
50.000 
110,000 
110.000 
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Applying  the  above  data,  the  three  profit 
level  indicators  described  in  Example  3 
would  now  produce  the  following  results  for 
USS: 


Operating  income/sales  (Ol/S) 

Operating  income/assats  (Ol/A) 

Gross  income/operating  expenses  (GI/OE) 


Percent 


0 

0 

100 


(ii)  Applying  the  same  profit  level 
indicators  derived  from  the  same 
uncontrolled  distributors  to  USS  now  results 
in  the  following  constructive  operating 
income  (COI)  for  USS  (in  S  thousands): 


tested 
!Ctor 
For  the 
nng  the 
itrict 
nents  to 
ssary  under 
m.  For  the 
SS  shows 
Is): 

Average 

310.000 
520.000 
401.800 
355.000 

46,800 
118.^ 
100.000 

18,200 


antly  when 
ithe 
atioof 
ge  ratio  of 
iverage 
[penses  for 
>r8  and 
r  to  USS 
^e  operating 


Unrelated  distritxitor 

Ol/S 
(percent) 

USS  COI 

Ol/A 
(percent) 

USS  COI 

GI/OE 
(percent) 

USS  COI 

A ; „ _..._ .^ 

B „ 

C „ „ 

4.2 
9.6 
7.1 
4.2 
7.1 
3.6 
3.1 
1J 

21.840 
49.920 
36,920 
21,840 
36,920 
18,720 
16.120 
9.360 

16.6 

23.3 

16.9 

8.0 

11.5 

6.3 

5.8 

2.7 

20.460 
72,230 
52.380 
24.800 
35.650 
19.530 
17.980 
8.370 

118.0 
146.7 
139.0 
1220 
127.2 
117.0 
115.0 
106.9 

19.800 
51.370 
42,900 

D _ ^ 

24,200 

E „.: ;„ „!..„. 

F „.......*.-.„ 

G _ 

29,920 
18.700 
16,500 

7.590 

(iii)  Constructive  operating  incomes 
derived  from  A,  D,  F  and  G  are  most  closely 
.  clustered.  Using  the  principles  described  in 
paragraph  (f)(8]  of  this  section  the  district 
director  determines  that  F  is  the  most 
comparable  uncontrolled  taxpayer,  the  ratio 
of  operating  income  to  sales  is  the  most 
reliable  profit  level  indicator,  and  that  $18.72 


miUion  is  the  most  appropriate  point  in  the 
interval.  USS's  reported  operating  income  in 
1994  was  a  loss  of  $10  million.  Therefore,  for 
1994  the  district  director  makes  a  $28.72 
million  adjustment  with  respect  to  USS's 
purchases  from  FP. 

Example  5 — Transfer  of  tangible  property 
with  adjustment  for  inventory,  [i]  The  facts 


are  the  same  as  Example  4  except  that  USS 
has  assets  of  $450  million  in  1993, 1994  and 
1995.  Applying  the  same  profit  level 
indicators  derived  from  the  same 
uncontrolled  distributors  to  USS  now 
produces  the  following  constructive  operating 
incomes  for  USS  (in  $  thousands): 


Unrelated  distritMitor 

Ot/S 
(percent) 

USS  COI 

Ol/A 
(percent) 

USS  COI 

GI/OE 
(paroant) 

USS  CO 

A '. .      . 

*2 

9.6 
7.1 
4,2 
7.1 
3.6 
3.1 
1.8 

21.840 
49.920 
36.920 
21.840 
36.920 
18.720 
16.120 
9.360 

6.6 

23.3 

16.9 

8.0 

11.5 

63 

5.8 

2.7 

29.700 
104.850 
76.050 
36.000 
51.750 
28.350 
26.100 
12,150 

118.0 
146.7 
139.0 
122.0 
127.2 
117.0 
115.0 
106.9 

19J00 

51,370 

C „ „ 

42,900 

24,200 

E „ 

F _._ 

G 

H .: 

29,920 

18.700 

16.500 

7.590 

USS  cot 


18.000 
46.700 
39,000 
22,000 
27.200 
17,000 
15,000  Vx 
.  6,900 


e  property 
Ets  are  the 
USS 
i  expenses 


Average 

310,000 
520.000 
410,000 
360.000 
50.000 
110,000 
110.000 
0 


(ii)  Further  examination  reveals  that  USS's 
ratio  of  inventory  to  sales  of  .60  is 
substantially  iii^er  than  the  inventory  to 
sales  ratios  for  A  through  H.  which  range 
from  .19  to  .31.  As  described  in  paragraph 


(f)(e)(iv)(B)  of  this  section,  USS's  inventory  is 
adjusted  to  refiect  the  inventory  to  sales 
ratios  of  comparable  companies.  The  district 
director  determines  based  on  all  the  facts  and 
circumstances  that  it  is  necessary  to  adjust 


USS's  average  value  of  inventory  for  1993. 
1994  and  1995  to  relect  a  ratio  of  .31  of  USS's 
sales,  as  set  forth  below  (in  $  thousands): 


USS 


Actual  inventory 

Inventory  adjustment 
Adjusted  inventory.... 


1993 


300,000 

(145.000) 
155.000 


1994 


300,000 

(145,000) 

155,000 


1995 


336,000 

(162400) 

173,600 


Average 


312,000 

(150,800) 

161.200 


(iii)  Based  on  the  foregoing,  USS's  total 
assets  are  adjusted  under  paragraph 
(f)(6)liv)(B)  of  this  section,  as  set  forth  below 
(in  $  thousands): 


1993 

1994 

1995 

Average 

305.000 

305.000 

287.600 

299.200 

(iv)  Furthermore,  adjustments  to  USS's 
operating  income  are  necessary  to  refiect  a 
carrying  charge  for  the  extra  inventory  held 
by  USS.  The  district  director  calculates  the 
carrying  charge  by  multiplying  the  amount  of 
the  asset  adjustment  by  an  appropriate 


inter^t  rate.  Assuming  that  the  appropriate 
rate  in  this  case  is  4%.  the  carrying  charge  for 
each  of  the  years  1993  and  1994  is  $5,800,000. 
the  carrying  charge  for  1995  is  $6,496,000.  and 
the  average  carrying  charge  for  all  three 
years  is  $6,032,000. 

(v)  Based  on  the  foregoing,  the  district 
director  reduces  USS's  reported  operating 
income  for  1993  and  1994  by  $5,800,000,  and 
the  reported  operating  income  for  1995  by 
$6,496,000.  Thus.  USS's  reported  operating 
income  for  1993  is  $14,200,000.  for  1994  it  is 
($15,800,000)  and  for  1995  it  is  ($16,496,000). 
The  average  reported  operating  income  for 
the  three  years  is  adjusted  luider  paragraph 
(f)(e)(iv)(B)  of  this  section  to  ($6,032,000). 


(vi)  The  comparable  profit  method  under 
paragraph  (d)(5)  of  this  section  is  then 
applied,  based  on  the  assets  as  adjusted 
above,  to  determine  whether  the  adjusted 
operating  income  of  ($6,032,000)  is  within  the 
comparable  profit  interval. 

Example  6— Transfer  of  intangible  to 
offshore  manufacturer,  (i)  DevCo  is  a  U.S. 
developer,  producer  and  marketer  of  widgets. 
DevCo  develops  and  patents  new  production 
techniques  for  the  widgets.  The  widgets  are 
manufactured  by  DevCo's  foreign  subsidiary. 
ManuCo.  located  in  Country  H.  Manu(3o  and 
Devco  enter  a  license  agreement  pursuant  to 
which  Devco  transfers  the  right  to  use  the 
patent  to  ManuCo  in  return  for  a  royalty 
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equal  to  5  percent  of  ManuCo's  widget  sales. 
ManuCo  sells  the  widgets  to  Markco,  a  U.& 
■ubsidiaiy  of  DevCo,  for  distribution  and 
marketing  in  the  United  States.  The  price  that 
DevCo  charges  to  MarkCo  for  the  widgets  is 
determined  to  be  a  comparable  uncontrolled 
price  within  the  meaning  of  paragraph  (e)(2] 


of  this  section.  The  district  director  examines 
whether  the  royalty  rate  of  5  percent  paid  by 
ManuCo  to  DevCo  for  taxable  year  1994  is  an 
arm's  length  consideration  for  the  patent.  No 
matching  transactions  or  comparable 
adjustable  transactions  are  available. 
Accordingly,  the  district  director  examines 


Assets »•• 

Sales  to  MarkCo L 

Cost  of  goods  sold 4- 

Gross  income  _ . ... 

Operating  axpenses ... 

Royalty  to  DevCo  (5%). 

Ottwr — : 

Operating  inconw ___»„.. — .___.. 


whether  the  operating  income  of  ManuCo  is 
within  the  comparable  profit  Interval.  To 
begin  this  analysis,  the  district  director        ^ 
examines  ManuCo's  financial  data  from 
1993-1995,  which  is  as  follows  (in  $ 
thousands]: 


1983 


24.000 

25,000 

5,000 

20.000 
2.250 
1.250 
1,000 

17.750 


1904 


25.000 

30,000 
6,000 

24.000 
2,500 
1,500 
1,000 

21.500 


1995 


26,000 

35,000 
7.000 

28,000 
i750 
1,750 
1,000 

25,250 


Average 


25,000 

30.000 
6.000 

24,000 
2.500 
1,500 
1,000 

21,500 


Based  on  this  data.  ManuCo's  ration  of 
operating  intome  to  sales  (OI/S)  from  1993  to 
1995  was  71.7%,  and  ManuCo's  ratio  of 
operating  income  to  assets  (OI/A)  was  86.0%. 

(ii)  In  order  to  compare  ManuCo's  profits 
with  those  of  other  companies,  the  district 
director  analyzes  companies  performing 
similar  functions.  No  information  on 
uncontrolled  taxpayers  in  country  H  that 
perform  similar  functions  is  available.  Other 
uncontrolled  manufacturers  exist  in  country 
H-However,  the  functions  they  perfwm  are 
significantly  different  from  those  performed 


by  ManuCo.  The  country  H  uncontrolled 
manufacturers  produce  products  at  the 
direction  of  their  purchasers,  who  maintain 
supervision  over  aU  aspects  of  the 
production,  including  the  amount  produced. 
In  addition,  raw  materials  are  either 
purchased  from  the  buyer  or  made  at  the 
direction  of  the  buyer  and  all  processes 
employed  in  the  manufacturing  operation  are 
owned  by  the  buyers. 

(iii)  Since  reliable  data  from  comparable 
country  H  companies  is  unavailable, 
companies  performing  the  most  similar 


functions  in  the  most  similar  markets  are 
considered.  The  district  director  determines 
that  data  available  in  country  M  provides  the 
best  match  of  compames  in  a  similar  market 
performing  similar  functions. 

(iv)  Applying  the  principles  of  paragraph 
(f)(6]  of  this  section  to  financial  information 
f^m  the  uncontroUed  country  M  companies, 
the  district  director  computes  the  following 
constructive  operating  incomes  from  the 
uncontrolled  country  M  companies  (in  $ 
thousands): 


' 

Unreialed  company 

0</S 
(percenQ 

MwmCo 
CO 

OI/A 
(percent) 

MwuCo 

COI 

A _       ..     .„                       --  - - --  

5J 
11.6 
17.0 
10.0 

8.6 
14.0 

1.590 
3.480 
6.100 
3.000 
2.574 
4.200 

3J 

8.2 

16.5 

12.0 

8.5 

15.0 

825 

p 

^050 

c 

4.125 

D 

3.000 

2,120 

F 

3,750 

UMI 


Based  on  this  data,  the  district  director 
determines  that  the  most  appropriate  point  in 
the  comparable  profit  interval  for  ManuCo 
would  have  resulted  in  operating  income  of 
S3  million,  which  requires  an  adjustment  of 
$18.5  million.  To  reflect  this  adjustment,  the 
royalty  rate  is  increased  from  5%  of  sales  to 
66.7%  of  sales. 

Example  7— Transfer  of  intangible  to 
manufacturer/distributor.  The  facts  are  the 
same  as  Example  6  except  that  ManuCo  no 
longer  sells  to  its  controlled  affiliate.  MarkCo. 
ManuCo  manufacturers  the  widgets  for  sale 
in  a  region  outside  the  United  States  and  is 
responsible  for  distribution  and  marketing  in 
that  region.  No  information  on  uncontrolled 
taxpayers  performing  this  set  of  functions  in 
country  H  is  available.  In  addition,  no 
companies  performing  similar  functions  can 
be  found  in  country  M  (since  these  functions 
are  significantly  different  from  the  functions 
reviewed  under  the  facts  of  Example  6). 
Companies  performing  the  most  similar 
functions  in  the  most  similar  market  are 
found  in  the  United  States.  Therefore,  the 
type  of  analysis  undertaken  in  Example  6  is 
repeated  using  a  selection  of  U.S.  companies 
to  generate  profit  level  indicators  which  are 
then  applied  to  ManuCo. 


Example  8— Transfer  of  intagible  with 
profit  split  (i)  The  facts  are  the  same  as 
Example  7  except  that  more  information  is 
available  with  respect  to  RW,  an 
uncontrolled  U.S.  taxpayer.  Specifically, 
enough  information  is  available  to  calculate 
the  way  that  the  profits  are  split  between 
company  RW  and  the  uncontrolled  taxpayer 
from  which  company  RW  licenses  its 
intagible.  The  district  director  examines  the 
following  information  to  determine  whether 
the  analysis  in  Example  7,  above,  should  be 
reconsidered: 


OI/A 
(percent) 

Percent  of 
combined 
Ot(perc«nt) 

Unrelated: 

RW 

Liceraor  (to  RW) — 

Combined-    —    ... 

Related: 

ManuCo 

DevCo _»».„. 

250 
15.0 
21.4 

86.0 
15.0 
39.4 

75 

25 

100 

75 
25 

100 

(ii)  This  information  shows  that  combined 
operating  income  is  split  25  percent/75 


percent  in  both  cases  (with  75  percent 
retained  by  the  licensee).  In  addition,  the 
licensor  in  both  cases  has  earned  a  rate  of 
return  on  its  assets  of  15  percent.  Although 
the  profits  are  split  in  the  same  way  and  the 
rate  of  return  of  the  licensor  is  identical  the 
combined  profitability  of  the  products  is 
substantially  different.  The  product 
manufactured  by  ManuCo  provides  an 
overall  rate  of  return  on  assets  (39.4  percent) 
that  is  almost  twice  the  return  earned  by  the 
uncontrolled  taxpayers  (21.4  percent).  Given 
this  major  variance  between  these  combined 
rates  of  return,  the  profit  split  information 
from  company  RW  fails  to  provide  rehable 
information  regarding  how  profits  shoud  be 
divided  in  the  case  under  review. 
Accordingly,  the  analysis  in  Example  7  is  not 
modified. 

Example  9— Transfer  of  intangible  with 
adjustment  for  financial  assets.  The  facts  are 
the  same  as  Example  6.  above,  except  that 
ManuCo  has  assets  of  $45  milllion. 
Examination  of  ManuCo's  balance  sheet 
suggests  that  ManuCo  has  an  unusually  high 
ratio  of  financial  assets  to  total  assets.  Based 
on  a  comparison  of  the  financial  assets  held 
by  ManuCo  and  those  held  by  the 
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comparable  companies,  the  district  director 
determines  that  $20  million  of  ManuCo's 
assets  should  be  segregated  as  excess 
financial  assets.  These  financial  assets  are 
Invested  with  uncontrolled  taxpayers  and 
earn  a  market  rate  of  return.  Segregation  of 
the  excess  financial  assets  is  necessary  in 
order  to  enhance  the  reliability  of  the  ratio  of 
-operating  income  to  assets.  Therefore,  these 
financial  assets  are  not  included  in  the  total 
assets  when  calculating  constructive 
operating  income  and  the  income  earned 
from  these  financial  assets  is  not  included  in 
ManuCo's  reported  operating  income  within 
this  applicable  business  classification. 
ManuCo's  assets  used  in  the  calculation  of 
operating  income/assets  are  adjusted  to  $25 
million  and  the  analysis  proceeds  as  in 
Example  6. 

(g)  Sharing  of  costs  and  risks— {1)  In 
general— {i)  Limitation  on  allocations.  If 
a  member  of  a  group  of  controlled 
taxpayers  acquires  an  intagible  as  an 
eligible  participant  in  a  qualified  cost 
sharing  arrangement  the  district 
director  may  make  allocations  with 
respect  to  that  acquisition  to  reflect  each 
participant's  arm's  length  share  of  the 
costs  and  risks  of  developing  the 
intagible,  under  the  rules  of  this 
paragraph  (g}.  If  a  member  of  a  group  of 
controlled  taxpayers  acquires  an 
intangible  from  another  member  of  the 
group  through  any  means  other  than  as 
an  eligible  participant  in  a  qualified  cost 
sharing  arrangement,  then  the  district 
director  may  make  appropriate 
allocations  to  reflect  an  arm'^s  length 
consideration  for  the  intangible  under 
the  rules  of  paragraph  (d]  of  this  section. 

(ii)  Scope  of  regulations.  An 
arrangement  for  the  development  of 
intagibles  will  be  considered  a  qualified 
cost  sharing  arrangement  only  if  it  meets 
the  requirements  of  paragraph  (g)(2)  of 
this  section.  A  member  of  a  group  of 
controlled  taxpayers  will  be  considered 
an  eligible  participant  only  if  it  meets 
the  requirements  of  paragraph  (g)(3)  of 
this  section.  Paragraph  (g)(4)  of  this 
section  describes  the  allocations  that 
may  be  made  by  the  district  director  to 
reflect  an  eligible  participant's  arm's 
length  share  of  the  costs  and  risks  of 
developing  intangible  property  in  a 
qualified  cost  sharing  arrangement.  The 
character  of  payments  made  pursuant  to 
a  qualified  cost  sharing  arrangement  is 
described  in  paragraph  (g)(5)  of  this 
section.  Paragraph  (g)(6)  of  this  section 
sets  forth  administrative  requirements, 
and  additonal  definitions  are  provided 
in  paragraph  (g)(7)  of  this  section. 
Paragraph  (g)(8)  of  this  section  set  forth 
a  transitional  rule. 

(2)  Qualified  cost  sharing 
arrangement — (i)  In  general.  A  qualified 
cost  sharing  arrangement  must — 

(A)  Include  two  or  more  eligible 
participants; 


(6)  Be  recorded  in  writing 
contemporaneously  with  the  formation 
of  the  cost  sharing  arrangement; 

(C)  Provide  for  the  sharing  among 
eligible  participants  of  the  costs  and 
risks  borne  by  any  participant  of 
developing  one  or  more  intangibles  in 
return  for  a  specified  interest  in  any 
intangible  that  may  be  produced; 

(D)  Reflect  a  reasonaole  effort  by  each 
eligible  participant  to  share  all  of  the 
costs  and  risks  of  intangible 
development,  including  the  costs  and 
risks  of  unsuccessful  or  less  successful 
related  development,  such  that  each 
eligible  participant's  share  of  the  costs 
and  risks  is  proportionate  to  the  benefits 
that  each-eligible  participant  reasonably 
anticipates  it  will  receive  from  the 
exploitation  of  intangibles  developed 
under  the  arrangement;  and 

(B)  Meet  the  administrative 
requirements  described  in  paragraph 
(g)(6)(i)  of  this  section.  '' 

A  cost  sharing  arrangement  that 
includes  ineligible  participants  may  still 
be  a  qualified  cost  sharing  arrangement 
but  only  with  respect  to  its  eligible 
participants.  See  paragraph  (g)(3)(vi)  of 
this  secMon  for  rules  applicable  to 
ineligible  participants. 

(ii)  Costs  proportionate  to  benefits — 
(A)  In  general.  A  cost  sharing 
arrangement  must  establish  a  method 
that  tmder  all  the  facts  and 
circtmistances  (including  information 
about  the  markets  in  which  the 
intangible  is  likely  to  be  exploited), 
reflects  a  reasonable  effort  to  share  the 
costs  of  developing  intangibles  in 
proportion  to  the  benefits  that  each 
eligible  participant  anticipates  it  will 
receive  from  the  exploitation  of 
intangibles  developed  under  the 
arrangement.  Under  appropriate 
circumstances,  anticipated  benefits  may 
be  measured  by  reference  to  anticipated 
units  of  production  (where  there  is  a 
uniform  unit  of  production  for  all 
participants),  anticipated  sales 
(measured  at  the  same  level  of  the 
production  or  distribution  process  for  all 
participants),  anticipated  gross  or  net 
profit,  or  any  other  measure  that 
reasonably  predicts  the  benefits  to  be 
shared.  If  the  intangible  development 
benefits  more  than  one  qualified  cost 
sharing  arrangement  the  anticipated 
benefits  of  a  participant  of  any  of  those 
arrangements  must  be  measured  by 
reference  to  all  such  arrangements. 

(B)  Adjustments  to  the  method  used.  A 
method  reflects  a  reasonable  effort  to 
share  costs  in  proportion  to  benefits 
only  if  it  provides  that  the  costs  shared 
by  each  eligible  participant  must  be 
adjusted  to  account  for  changes  in 
economic  conditions,  the  business 
operations  and  practices  of  the 


participants,  and  the  ongoing 
development  of  intangibles  imder  the 
arrangement.  Such  adjustments  must 
ensure  that  the  method  continues  to 
reflect  a  reasonable  effort  to  share  costs 
in  proportion  to  benefits  over  time,  and 
they  should  generally  be  made  on  an 
annual  basis. 

(C)  Presumption  based  on  operating 
income — [1]  In  general.  A  mediod  will 
be  presumed  not  to  reflect  a  reasonable 
effort  to  share  costs  in  proportion  to 
benefits  if  a  U.S.  participant's  cost/ 
income  ratio  is  grossly  disproportionate 
to  the  cost/income  ratio  of  all  other 
eligible  participants.  The  U.S. 
participant  may  rebut  this  prestmiption 
by  establishing  that  the  method  used  in 
the  arrangement  provides  a  reasonably 
accurate  measure  of  benefits. 

[2]  Cost/income  ratio.  The  cost/ 
income  ratio  of  a  U.S.  participant  is  the 
average  of  the  cost  of  developing 
intangibles  borne  by  the  participant 
divided  by  the  participant's  average 
operating  income  attributable  to 
intangibles  developed  under  the 
arrangement.  The  cost/income  ratio  of 
other  eligible  participants  is  the  sum  of 
the  other  participants'  average  costs 
divided  by  the  sum  of  their  average 
operating  incomes  attributable  to 
intangibles  developed  under  the 
arrangement  For  this  ptupose,  the 
average  cost  of  developing  intangibles 
and  average  operating  income  is 
calculated  by  using  the  average  of  such 
amounts  from  the  current  taxable  year 
and  the  two  preceding  taxable  yean. 
However,  different  periods  for  costs, 
hicome^  or  both  may  be  used  if  amoimts 
from  such  periods  more  clearly  reflect 
the  relationship  between  the  cost  of 
developing  intangibles  and  operating 
income  attributable  to  intangibles 
developed  under  the  arrangement.  For 
example,  different  periods  may  be  used 
to  reflect  the  effect  of  the  time  between 
the  year  in  which  the  development  costs 
were  incurred  and  the  year  in  which  the 
benefits  from  developed  intangibles 
were  realized. 

[3]  Operating  income  attributable  to 
intangibles.  Operating  income 
attributable  to  intangibles  developed 
under  the  arrangement  is  all  operating 
income  that  is  directly  or  indirectly 
attributable  to  the  intangible 
development  area,  without  reduction  for 
the  cost  of  developing  intangibles  and 
without  regard  to  cost  sharing  payments. 
Such  income  includes  income  from  the 
license  or  sale  of  intangibles  developed 
under  the  cost  sharing  arrangement,  and 
income  earned  with  respect  to  the  sale 
of  products  or  services  incorporating 
developed  intangibles. 
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[4]  Cross  references.  U.S.  participant 
is  defined  in  paragraph  (g)(7)(iii)  of  this 
section.  Operating  income  is  defined  in 
paragraph  (f)(6)(iii)(B]{4]  of  this  section. 
Cost  of  developing  intangibles  is  defined 
in  paragraph  (g){7)(ii)  of  this  section. 

(iii)  Discretion  to  apply  cost  sharing. 
In  unusual  circumstances  in  which 
application  of  the  developer-assister 
rules  under  paragraph  (d)(8)  of  this 
section  would  not  clearly  reflect  the 
income  of  a  member  of  a  group  of 
controlled  taxpayers,  the  district 
director  may  apply  the  rules  of  this 
paragraph  (g)  to  any  arrangement  that  in 
substance  constitutes  a  cost  sharing 
arrangement  (notwithstanding  a  failure 
to  comply  with  any  requirement  of  this 
section). 

(3)  Eligible  participant— [i]  In  general. 
For  purposes  of  this  paragraph  (g),  an 
eligible  participant  is  a  member  of  a 
group  of  controlled  taxpayers -that 
agrees  to  participate  in  a  qualified  cost 
sharing  arrangement,  if  the  participant 
meets  the  administrative  requirements 
described  in  paragraph  (g)(6)(ii)  of  this 
section,  and  if  intangibles  developed 
under  the  arrangement  are.  or  will  be, 
used  in  the  active  conduct  of  the 
participant's  trade  or  business.  Rules 
describing  whether  an  intangible  is  used 
in  the  active  conduct  of  a  participant's 
trade  or  business  are  provided  in 
paragraphs  (g)(3)  (ii).  (iii),  and  (iv)  of  this 
section.  A  special  rule  for  the  treatment 
of  a  group  of  controlled  taxpayers  as  a 
single  eligible  participant  is  provided  in 
paragraph  (g)(3)(v)  of  this  section. 

(ii)  Trade  or  business.  The  rules  of 
§  1.367(a)-2T(b)(2)  apply  in  determining 
whether  the  activities  of  a  participant  in 
a  cost  sharing  arrangement  constitute  a 
trade  or  business.  For  this  purpose,  the 
term  "participant  in  a  cost  sharing 
arrangem.enf  must  be  substituted  for 
the  term  "foreign  corporation". 

(iii)  Active  conduct.  In  general,  a 
participant  actively  conducts  a  trade  or 
business  only  if  it  carries  out  substantial 
managerial  and  operational  activities. 
For  this  purpose,  managerial  and' 
operational  activities  carried  out  on 
behalf  of  the  participant  by  independent 
contractors  may  be  attributed  to  the 
participant,  but  only  to  the  extent  that 
the  participant  bears  the  economic  risks. 
and  receives  the  benefits,  of  those 
activities. 

(iv)(A)  Use  of  intangibles  in  the  active 
conduct  of  a  trade  orbusiness.  In 
general,  an  intangible  is  used  in  the 
active  conduct  of  a  trade  or  business  of 
a  participant  if  it  is  held  for  the  purpose 
of  promoting  the  participant's  conduct  of 
that  trade  or  business,  or  is  otherwise 
held  in  a  direct  relationship  to  that  trade 
or  business.  An  intangible  is  not  used  in 
the  active  conduct  of  a  participant's 


trade  or  business  if  a  substantial 
purpose  for  participating  in  the 
arrangement  is  to  obtain  an  intangible  to 
transfer  to  an  uncontrolled  taxpayer.  It 
will  be  presumed  that  a  substantial 
purpose  for  participating  in  a  cost 
sharing  arrangement  is  to  obtain  an 
intangile  to  transfer  to  an  uncontrolled 
taxpayer  if  there  are  any  significant 
direct  or  indirect  transfers  of  developed 
intangibles  to  an  uncontrolled  taxpayer 
during  the  course  of  the  arrangement  or 
within  four  years  of  the  termination  of 
the  arrangement.  (B)  Example.  The 
following  example  illustrates  a 
substantial  purpose: 

Example.  Controlled  corporations  A,  B  and 
C  enter  into  a  qualified  cost  sharing 
arrangement  for  the  purpose  of  developing  an 
improved  Product  X.  Costs  are  shared  equally 
among  the  three  taxpayers.  A.  B,  and  C  have 
exclusive  rights  to  sell  Product  X  in  North 
America.  South  America  and  Europe, 
respectively.  When  an  improved  Product  X  is 
developed,  C  manufactures  and  sells  the  new 
product  in  most  of  Europe.  However,  for 
sound  business  reasons.  C  licenses  the  right 
to  use  the  new  product  technology  to 
manufacture  and  sell  products,  within  a  small 
European  country,  to  an  imrelated 
manufacturer.  Exploitation  of  the  new 
Product  X  technology  in  that  country  is  not  a 
substantial  transfer  of  the  technology.  The 
district  director  will  not  presume  that  C 
entered  into  the  cost  sharing  arrangement 
with  a  substantial  purpose  of  obtaining  " 
intangible  property  to  license  or  sell  to  an 
uncontrolled  taxpayer. 

(v)  Treatment  of  controlled  taxpayers 
as  a  single  participant — (A)  In  general. 
One  member  of  a  group  of  controlled 
taxpayers  may  participate  in  a  cost 
sharmg  arrangement  on  behalf  of  one  or 
more  other  members  of  the  group  (the 
"cost  sharing  subgroup").  For  purposes 
of  applying  the  rules  of  this  paragraph 
(g)  to  such  a  cost  sharing  arrangement, 
the  cost  sharing  subgroup  will  be  treated 
as  a  single  participant  in  the 
arrangement.  Whether  the  cost  sharing 
subgroup  is  treated  as  an  eligible 
participant  under  the  arrangement  will 
be  determined  on  the  basis  of  all  of  the 
activities  performed  by  members  of  the 
cost  sharing  subgroup.  Whether  the 
arrangement  establishes  a  method  that 
reflects  a  reasonable  effort  to  share  the 
costs  of  developing  intangibles  in 
proportion  to  the  anticipated  benefits 
must  be  determined  on  the  basis  of  the 
benefits  that  the  cost  sharing  subgroup 
reasonably  anticipates  receiving  from 
the  exploitation  of  intangibles 
developed  under  the  arrangement. 

(B)  Transfers  within  cost  sharing 
subgroup — (1)  In  general.  Any  intangible 
acquired  pursuant  to  a  qualified  cost 
sharing  arrangement  in  which  a  cost 
sharing  subgroup  is  treated  as  a  single 
eligible  participant  will  be  considered 


acquired  solely  by  the  member 
participating  in  the  arrangement  on 
behalf  of  the  cost  sharing  subgroup. 
Accordingly,  any  transfer  of  that 
intangible  by  the  participating  member 
to  any  other  member  of  the  cost  sharing 
subgroup  is  a  transfer  of  an  intangible 
subject  to  the  rules  of  paragraph  (d)  of 
this  section. 

(2)  Arrangement  within  cost  sharing 
subgroup.  The  rule  of  the  preceding 
paragraph  (g)(3)(v)(B)(7)  of  this  section 
will  not  apply  if  all  the  members  of  the 
cost  sharing  subgroup  have  themselves 
entered  into  a  separate  qualified  cost 
sharing  arrangement,  pursuant  to  which 
they  have  reimbursed  the  participating 
member  for  an  appropriate  share  of  the 
arrangement's  costs.  In  that  case,  any 
intangible  acquired  pursuant  to  the  first 
cost  sharing  arrangement  will  be 
considered  acquired  by  each  member  of 
the  cost  sharing  subgroup  that  is  an 
eligible  participant  in  the  separate  cost 
sharing  arrangement.  The  treatment  of 
the  separate  cost  sharing  arrangement 
within  the  cost  sharing  subgroup  must 
be  determined  under  thejules  of  this 
paragraph  (g).  '^ 

(vi)  Treatment  of  ineligible 
participant.  If  a  qualified  cost  sharing 
arrangement  has  one  or  more  ineligible 
participants  in  a  taxable  year,  the  costs 
of  developing  intangibles  incurred  by 
those  participants  in  that  taxable  year 
must  be  taken  into  account  by  the 
eligible  participants  in  determining  their 
cost  shares.  An  ineligible  participant 
that  is  a  member  of  the  controlled  group 
of  taxpayers  must  be  treated  as  an 
assister  under  the  rules  of  paragraph 
(d)(8)  of  this  section.  Consideration  for 
the  transfer  of  an  intangible  that  is  due 
from  an  ineligible  participant  must  be 
allocated  among  eligible  participants  in 
proportion  to  the  share  of  costs  of  each 
eligible  participant.  See  paragraph 
(g){4)(iv)  of  this  section  for  rules 
applicable  to  eligible  participants  that 
become  ineligible  participants  in  a 
qualified  cost  sharing  arrangement. 

(4)  Allocations  with  respect  to 
qualified  cost  sharing  arrangements — (i) 
Appropriate  scope  of  intangible 
development  area — (A)  In  general.  The 
district  director  may  make  allocations 
with  respect  to  a  qualified  cost  sharing 
arrangement  to  ensure  that  the 
intangible  development  area  covered  by 
the  agreement  is  broad  enough  to 
encompass  related  intangible 
development  (as  described  in  paragraph 
(g)(4)(i)(B)  of  this  section),  and  narrow 
enough  so  that  the  costs  shared  are  for 
the  development  of  products  or  services 
that  are  of  potential  use  (as  described  in 
paragraph  (g)(4)(i)(C)  of  this  section)  to 
each  eligible  participant.  An  intangible 
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development  area  is  a  classification  of 
products  or  services  with  respect  to 
which  intangible  development  is 
conducted  under  a  qualified  cost  sharing 
arrangement. 

(B)  Related  intangible  development. 
Related  intangible  development  consists 
of  all  intangible  developments  including 
basic  rese^Y^h,  that  may  reasonably  be 
regaided  as  leading  to  Uie  development 
of  any  product  or  service  in  the  stated 
intangible  development  area,  without 
regard  to  whether  such  products  or 
services  are  ever  successfully  developed 
or  sold.  Related  intangible  development 
also  includes  any  activity,  conducted  or 
funded  by  any  participant,  relating  to 
similar  products  or  services.  WheSier 
products  or  services  are  similar  for  this 
purpose  will  be  determined  by 
examining  all  facts  and  circumstances 
that  demonstrate  the  practical  or 
scientific  relationship  between  the 
intangible  development  activities 
engagedin  with  respect  to  the  products 
or  services.  For  this  purpose, 
consideration  will  be  given  to  the 
participants'  prior  business  practices, 
the  business  practices  of  uncontrolled 
taxpayers  in  the  same  or  related 
businesses,  and  the  three-digit  Standard 
Industrial  Classification  code  which 
includes  such  products  or  services.  If  an 
intangible  development  area  used  in  a 
qualified  cost  sharing  arrangement  is 
determined  to  be  too  narrow,  the  district 
director  may  make  appropriate 
allocations  to  cost  shares  under  this 
paragraph  (g)  so  that  all  costs 
attributable  to  related  intangible 
development  are  shared  by  the  eligible 
participants.  See  paragraph  (g)(4)(iii]  of 
this  section  for  rules  pertaining  to  the 
taxable  years  with  respect  to  which 
allocations  will  be  made  and  the 
computation  of  interest  charges  with 
respect  to  such  allocations. 

(C)  Potential  use  of  products  or 
services.  An  intangible  development 
area  covers  costs  for  the  development  of 
products  or  services  that  are  of  potential 
use  to  an  eligible  participant  if  it  is 
reasonable  to  expect  that  new  products 
or  services  within  the  area  will  be  used 
in  the  active  conduct  of  a  trade  or 
business  of  that  participant  in  a 
commercially  significant  manner.  An 
intangible  development  area  must 
exclude  any  significant  area  of 
intangible  development  if  it  is 
reasonable  to  expect  that  the  intangible 
development  will  lead  to  products  or 
services  that  are  not  of  potential  use  to 
an  eligible  participant.  If  an  intangible 
development  area  used  in  a  qualified 
cost  sharing  arrangement  is  determined 
to  be  too  broad,  the  district  director  may 
make  appropriate  allocations  under  this 


paragraph  (g)  so  that  only  those  costs 
attributable  to  the  development  of 
products  or  services  that  are  of  potential 
use  to  eligible  participants  are  shared 
under  the  arrangement.  See  paragraph 
(g)(4)(iii)  of  this  section  for  rules 
pertaining  to  the  taxable  years  with 
respect  to  which  allocations  will  be 
made  and  the  computation  of  interest 
charges  with  respect  to  such  allocations. 
{T^  Examples.  The  following  examples 
illustrate  the  appropriate  scope  of  an 
intangible  development  area: 

Example  1.  A  group  of  controlled  taxpayers 
in  the  automotive  industry  enters  a  cost 
sharing  arrangement  under  which  they 
develop  new  engine  technologies.  The  group 
has  members  in  Country  A  and  the  United 
States.  Part  of  the  intangible  development 
conducted  by  the  members  relates 
exclusively  to  electric  motors  and  has  no 
potential  application  to  internal  combustion 
engines.  The  Country  A  members  of  the  group 
do  not  presently  and  do  not  anticipate  in  the 
future  producing  or  selling  automobiles  with 
electric  motors.  An  appropriate  intangible 
development  area  for  the  group's  cost  sharing 
arrangement  will  not  include  the  electric 
motor  development  since  it  is  reasonable  to 
expect  that  such  intangible  development  will 
lead  to  products  that  are  not  of  potential  use 
to  the  Country  A  members. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  above.  In  addition,  one  member  of 
the  group  conducts  intangible  development 
related  to  developing  high  performance 
engines  that  are  used  in  race  cars.  This 
intangible  development  is  not  directly  related 
to  any  products  that  the  group  markets 
conmierdally.  However,  in  the  past  certain 
advances  made  in  race  car  development  have 
been  applied  commercially,  and  it  is 
reasonable  to  expect  that  the  intangible 
development  will  continue  to  yield 
technologies  that  %viU  be  exploited 
commercially.  An  appropriate  intangible 
development  area  for  the  group's  cost  sharing 
arrangement  will  include  this  high 
performance  intangible  development,  since  it 
is  reasonable  to  expect  that  new  products 
within  the  area  could  be  used  by  each 
member  of  the  arrangement 

(ii)  Appropriate  method  for  sharing 
costs — (A)  In  general.  The  district 
director  may  make  allocations  with 
respect  to  a  qualified  cost  sharing 
arrangement  to  ensure  that  the  method 
used  for  sharing  costs  is  an  appropriate 
measure  of  the  benefits  reasonably 
anticipated  by  each  eligible  participant. 
Such  allocations  may  be  required  when 
the  method  chosen  fails  to  accurately 
reflect  the  reasonably  anticipated 
benefits  over  time.  Unless  another 
method  of  sharing  costs  provides  a  more 
reliable  measure  of  the  participant's 
reasonably  anticipated  benefits  over 
time,  an  allocation  may  be  made  by. 
reference  to  a  comparison  of  the 
participant's  cost/income  ratio  and  the 
cost/income  ratio  of  the  other  eligible 
partidpanU.  Paragraphs  (g)(4)(ii)  (B) 


through  (E)  of  this  section  describe  the 
allocations  that  may  be  made  to  reflect 
an  appropriate  method  of  sharing  costs. 
See  paragraph  (g)(4)(iii]  of  this  section 
for  rules  pertaining  to  the  taxable  years 
with  respect  to  which  allocations  will  be 
made  and  the  computation  of  interest 
charges  with  respect  to  such  allocations. 

(B)  Adjustments  to  costs  shared.  If  a 
U.S.  participant's  cost/income  ratio  is 
not  substantially  disproportionate  to  the 
cost/income  ratio  of  the  other  eligible 
participants,  allocations  that  may  be 
made  under  this  paragraph  (g)(4)(ii)  will 
be  limited  to  appropriate  adjustments 
with  respect  to  the  costs  of  developing 
intangibles  shared  by  that  participant. 
Paragraph  (g)(4)(ii)(D]  of  this  section 
describes  when  a  participant's  cost/ 
income  ratio  will  not  be  considered 
substantially  disproportionate.  The 
cost/income  ratio  is  defined  in 
paragraph  (g](Z)(ii](C)(2)  of  this  section. 

(C)  Adjustments  based  on  a 
substantially  disproportionate  cost/ 
income  ratio.  If  a  U.S.  participant's  cost/ 
income  ratio  is  substantially 
disproportionate  to  the  cost/income 
ratio  of  the  other  eligible  participants,  a 
transfer  of  an  intangible  may  be  deemed 
to  have  occurred  outside  of  the  scope  of 
the  arrangement;  in  that  case, 
allocations  may  be  made  under  th^  rules 
of  paragraph  (g)(4)(iv)(A]  of  this  section 
(buy-in  and  buy-out]  to  reflect  an  arm's 
length  consideration  for  that  portion  of 
the  intangible  deemed  to  have  been 
transferred.  The  portion  of  the  intangible 
deemed  to  have  been  transferred  will  be 
measured  by  the  difference  between  the 
U.S.  participant's  cost/income  ratio  and 
the  cost/income  ratio  of  the  other 
eligible  participants.  Alternatively, 
appropriate  adjustments  with  respct  to 
the  costs  of  developing  intangibles 
shared  by  that  participant  may  be  made 
under  paragraph  (g)(4)(ii](B)  of  this 
section. 

(D)  Proportionate  profits  rule.  A  U.S. 
participant's  cost/income  ratio  will  not 
be  considered  substantially 
disproportionate  if  it  is  less  than  twice 
the  cost/income  ratio  of  the  other 
eligible  participants.  That  is,  this  rule 
will  apply  if: 
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(E)  Examples.  Adjustments  described 
in  this  paragraph  (g)(4)(ii)  are  illustrated 
by  the  following  examples. 


3596 


Federal  Regfater  /  Vol.  57.  No.  20  /  Thursday.  January  30.  1992  /  Proposed  Rules 


Example  1.  (i)  A  U.S.  participant  in  a  long- 
standing cost  sharing  arrangement  for  the 
development  of  manufacturing  technology  is 
audited  for  its  1993  taxable  year.  In  order  to 
determine  the  type  of  adjustment  that 
potentially  could  be  made,  the  district 
director  applies  the  formula  described  in 
paragraph  (g)(4)(ii){D)  of  this  section. 
Paragraph  (g)(2)(ii)(CJ(2)  of  this  section 
requires  that  this  formula  generally  be 
applied  to  the  current  year  and  the  two 
preceding  years.  The  following  information  is 
known  about  the  participants  in  the  cost 
sharing  arrangement: 

[In  ttxwsands  of  dollars] 


1991     1992    1993     Total 

Costshara 

payment 15         15 

Oporatir>g  income-      25        30 

20          SO 

35          90 

Cost/Income  ratio  1991-1993=50/90=. 56 

Other  participant 
Cost  stiare 

payment 35        30 

Operatmg  Income..      90        75 

25  90 
60        225 

Cnst/mcome  ratio  1991-1993=90/225=  < 

(ii)  2  X  Other  Participant's  Cost/Income 
Ratio =.« 

(iii)  Since  the  U.S.  participant's  cost/ 
income  ratio  in  paragraph  (ii)  of  this  Example 
1  is  less  than  twice  the  other  participant's 
cost /income  ratio,  the  U.S.  participant's  cost/ 
income  ratio  will  not  be  considered 
substantially  disproportionate  to  the  other 
participant's  cost/income  ratio.  Accordingly, 
the  district  director  will  Umit  any  allocation 
to  an  adjustment  to  the  costs  borne  by  the 
U.S.  participant 

(iv)  The  district  director  determines,  based 
on  all  the  facts  and  circumstances,  that  the 
intangible  development  expenses  generate 
only  current  benefits  and  that  the 
participants'  current  operating  incomes 
attributable  to  the  product  area  encompassed 
by  the  cost  sharing  arrangement  accurately 
reflect  the  relative  benefits  that  each 
participant  derives  from  current  intangible 
development  expenses.  Accordingly,  the 
participants'  cost/income  ratios  for  1993 
should  be  approximately  equal  The  U.S. 
participant's  cost/income  ratio  of  .56  is  not 
approximately  equal  to  the  other  participant's 


cost/income  ratio  of  A.  Therefore,  the  district 
director  decreases  the  U.S.  participant's  1993 
cost  share  payment  in  the  amount  of  $3.  The 
district  director  also  increases  the  1993  cost 
share  payment  of  the  other  participant  in  the 
amount  of  $3.  which  is  treated  as  a 
reimbursement  of  intangible  development 
expenses  to  the  U.S.  participant  in 
accr^rdance  with  paragraph  (g)(5)  of  this 
section.  After  these  allocations,  the  U.S. 
participant's  1993  cost/income  ratio  is  .49 
($17/$35).  and  the  other  participant's  1993 
cost/income  ratio  is  .47  ($28/$60). 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  above,  except  that  the  U.S. 
participant  manufactures  the  product 
markets  it  and  distiibutes  it  under  its  ti-ade 
name,  and  the  other  participant  manufacture* 
the  product  and  immediately  sel's  it  to  an 
unrelated  entity.  Because  the  U.S.  participant 
performs  significant  non-manufacturing 
functions  not  performed  by  the  other 
participant  the  district  director  determines 
that  the  participants'  operating  incomes  are 
not  an  accurate  measure  of  the  relative 
benefits  that  the  participants  derive  from 
intangible  development  conducted  pursuant 
to  the  cost  sharing  arrangement  Rather,  the 
district  director  determines  that  the  relative 
benefits  that  the  participants  derive  are  most 
accurately  measured  by  a  comparison  of  their 
respective  unit  sales  volumes.  The 
participants'  unit  sales  volumes  for  1993  are 
us  follows: 
U.S.  participant: 

Unit  sales — 100 
Other  participant 

Unit  sales — 215 

(ii)  Since,  as  discussed  in  Example  1. 
above,  the  U.S.  participant's  cost/income 
ratio  is  not  substantially  disproportionate  to 
the  cost/income  ratio  of  the  other  eligible 
participant  the  distiict  director  will  limit  an 
allocation  to  an  adjustment  to  the  costs  borne 
by  the  participants. 

(iii)  To  reflect  accurately  the  benefits  that 
each  participant  derived  from  the  research 
and  development  conducted  pursuant  to  the 
cost  sharing  arrangement  the  district  director 
compares  the  number  of  unit  sales  per  dollar 
of  cost  share  payment  generated  by  the  U.S. 
participant  and  the  other  participant  in  1969. 
The  U.S.  participant's  ratio  of  cost  share 
payments  to  unit  sales  for  1993  is  .2  ($20/ 
$100),  and  the  ratio  of  the  other  participant's 
cost  share  payments  to  unit  sales  for  1999  is 
.12  (£2S/$215).  To  approximately  equalize 


[In  thousands  oi  dodarel 


these  ratios,  the  district  director  decreases 
the  U.S.  participant's  1993  cost  share 
payment  by  $6,  and  increases  the  other 
participant's  payment  by  $6.  After 
adjustment,  the  U.S.  participant's  ratio  of  cost 
share  payments  to  unit  sales  is  .14  ($14/$100). 
and  the  other  participant's  ratio  of  cost  share 
payments  to  unit  sales  is  .14  ($3l/$215). 

Example  3.  (i)  Assume  that  the  facts  are  the 
same  as  in  Example  1,  above,  except  that  the 
cost  share  payments  of  the  participants  are 
as  follows: 


[In  ttwusands  of  dollars] 


1991 

1992 

1993 

Total 

11^  narticizMnt    

20 
35 

25 
30 

30 
25 

75 

90 

(ii)  Based  on  this  data,  the  cost/income 
ratio  of  the  U.S.  participant  is  .83  ($75/$90), 
and  the  cost/income  ratio  of  the  other 
participant  is  .4  ($90/$225).  The  U.S. 
participant's  cost/income  ratio  (.83)  is  more 
than  twice  the  cost/income  ratio  of  the  other 
participant  (2X.4=.8).  The  distiict  director 
further  examines  the  facts  to  determine 
whether  the  U.S.  participant's  cost/income 
ratio  is  substantially  disproportionate  to  the 
cost/income  ratio  of  the  other  participant 

(iii)  TTie  M&.  participant  presents  data 
relathig  to  later  years  that  demonstivtes  that 
its  cost/income  ratio  would  not  be 
considered  substantially  disproportionate  if 
data  from  such  years  were  used.  The  MS. 
participant  explains  that  in  its  business  there 
normally  is  a  two  year  lapse  between  the 
time  that  development  of  a  new  product  is 
completed  and  the  time  that  the  product  is 
introduced  commercially.  In  order  to  match 
its  costs  and  benefits  more  precisely,  the  cost 
sharing  arrangement  apportions  the  cost 
sharing  payments  among  the  participants 
based  on  anticipated  sales  two  years  in  the 
future.  Therefore,  1993  costs  were 
apportioned  based  on  anticipated  sales  in 
1995.  The  relatively  high  payment  by  the  U5. 
participant  in  1993  was  in  anticipation  that    , 
the  U.S.  market  for  the  product  line  was 
expanding. 

(iv)  The  following  data  from  the  years  1990 
thn>ti«b  1996  confiims  that  the  U.S.  market 
was  expanding  relative  to  the  other  markets: 


U.S 


Coat  share  payment. 
IMi  salM 


Opsfabng  income.. 


Oltwr  Participant 
Ooal  sfwe  payment.. 
UflN  sales 


OpeialM'ig  jnoome.. 


1990 


20 
80 
25 

40 
400 
100 


1991 


20 
90 
25 

35 
300 

90 


1992 


25 

100 
30 

30 

2S0 

75 


1993 


30 

100 

35 

25 

215 
00 


1994 


30 

250 

SO 

20 

180 

SO 


199S 


35 

300 

86 

15 

too 

40 


U   Ml 


(v)  Based  on  all  of  the  facts  and 
circtmistances,  the  district  director 
determines  that  the  research  and 


development  benefits  the  participants  two 
years  after  the  research  is  performed. 
Accordingly,  the  district  director  applies  the 


proportionate  profits  rules  by  uatng  income 
data  for  the  years  19S3  through  19SS  and  cost 


K3 

Total 

JO 
J5 

75 
90 
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share  payments  for  the  years  1991  through 
1993,  as  follows:  ^ 

[In  thousands  of  dollars] 

U.S.  Participant- 

Cost  share  payments  1991- 
1993 =(20 +25 +30) =75 

Operating  income  1993- 
1995 =(35 +50 +85) =150 

Cost/Income  ratio=75/l50=^ 
Other  participant: 

Cost  share  payments  1991- 
1993 =(35 +30 +25) =90 

Operating  income  1993- 
1995 = (60 + 50 + 40) = ISO 

Cost/Income  ratio=90/l50=^ 

(vi)  Based  on  this  data,  the  U.S. 
participant's  cost/income  ratio  is  less  than 
twice  the  cost/income  ratio  of  the  other 
participant.  Accordingly,  an  allocation  by  the 
district  director  for  the  1993  taxable  year,  if 
any,  will  be  limited  to  an  adjustment  to  the 
cost  share  payment  made  by  the  U.S. 
participant. 


Example  4.  (i)  The  facts  are  the  same  as  in 
Example  3,  above,  except  that  after 
modifying  the  analysis,  as  described  in 
paragraph  (iv)  ol  Example  3,  the  U.S. 
participant's  cost/income  ratio  is  still  more 
than  twice  the  cost/income  ratio  of  the  other 
participant  The  district  director  determines 
that  the  portion  of  costs  borne  by  the  U.S. 
participant  from  1990-1995  was  substantially 
disproportionate  to  the  portion  of  costs  borne 
by  the  other  participant.  Therefore,  the 
district  director  may  deem  a  transfer  of  an 
intangible  to  have  occurred  outside  of  the 
scope  of  the  arrangement. 

(ii)  The  district  director  determines  that  the 
portion  of  the  intangible  deemed  to  have 
been  transferred  (measured  by  the  difference 
between  the  U.S.  participant's  cost/income 
ratio  and  the  cost/income  ratio  of  the  other 
eligible  participant)  is  50%.  Pursuant  to 
paragraph  (d)  of  this  section,  the  district 
director  determines  that  at  arm's  length  the 
U.S.  participant  would  have  charged  a 
royalty  equal  to  6  percent  of  sales  to  an 
uncontrolled  taxpayer  using  the  intangible  in 
the  same  markets  as  the  other  participant 


Therefore,  the  district  director  determines 
that  the  other  participant  should  pay  the  U.& 
participant  a  royalty  for  the  use  of  the  patent 
equal  to  3  percent  of  sales  (i.e.,  half  of  an 
arm's  length  royalty). 

Example  5.  (i)  In  1993,  a  U.S.  corporation 
enters  a  cost  sharing  arrangement  with  a 
foreign  afnUate.  Neither  party  contributes 
any  intangibles  to  the  arrangement.  The 
parties  anticipate  that  the  intangible 
development  performed  in  connection  with 
the  cost  sharing  arrangement  will  result  in 
commercial  sales  in  1995,  and  that  the 
relative  benefits  that  the  parties  will  derive 
from  the  intangible  development  will  be  most 
accurately  measured  by  the  dollar  sales 
volumes  of  products  incorporating  developed 
intangibles.  The  written  agreement 
representing  the  terms  of  the  arrangement 
provides  that  the  U.S.  participant  will  bear  70 
percent  and  the  foreign  participant  30  percent 
of  the  costs  of  developing  intangibles, 
respectively.  The  actual  cost  share  payments 
by  the  two  participants  and  their  incomes 
attributable  to  sales  of  products  incorporating 
developed  intangibles  are  as  follows: 


[In  thousands  of  dollafs] 


a 

1003 

1904 

1905 

1006 

1907 

1006 

U.S.  participant: 

'       70 
0 
0 

30 
0 
0 

35 
0 
0 

IS 
0 
0 

28 
5 

30 

12 

7 
70 

26 
30 
00 

12 

70 

210 

21 

SO 

ISO 

0 

120 
350 

21 

OoATAtinn  inrfMiw        .?. 

60 

Salos  volufp©                                                                                        1    ^.  ..    i  .iiL.i,.. 

180 

Ott>er  participant 
Cost  share  payment. 

nrMmtinn  inmmp          ^    . 

9 

140 

Sales  voluine ™ ._. ,„.„ «„.........„..„.„ ...... 

420 

1995 

0 

35 

0 

300 

0 

66 

0 

IS 

0 

160 

0 

40 

(ii)  Pursuant  to  the  examination  of  the  U.S. 
corporation's  1996  taxable  year,  the  district 
director  applies  the  formula  of  paragraph 
(g)(4)(ii)(D)  of  this  section  to  determine  the 
adjustments  that  might  he  made  with  respect 
to  the  cost  sharing  arrangement.  The  district 
director  agrees  with  the  taxpayer  that  there  is 
a  two  year  delay  between  the  time  that 
intangible  development  is  conducted  and  the 
time  that  commercial  sales  result  from  the 
development.  Accordingly,  the  data  that  the 
district  director  uses  for  purposes  of  the 
proportionate  profits  formula  is  the  parties' 
1994-1996  cost  share  payments  and  their 
1996-1998  operating  incomes,  as  follows: 

[In  thousands  of  dollars] 

U.S.  participant- 
Cost  share  payments  1994-1996 

(35 +  28 +  28)  =  91 
Operating  income  1996-1998 

(30 +50 +60)  =  140 

Cost/Income  ratio=9l/l40=.65 
Other  participant: 
Cost  share  payments  1994-1996 

(15) +12 +12) =39 
Operating  income  1996-1998 

(70+120+140)  =  330 

Cost/Income  ratio=39/330=.12 

(iii)  This  data  indicates  that  the  U.S. 
participant's  cost/income  ratio  is  more  than 
twice  the  cost/income  ratio  of  the  other 
participant  Because  the  U.S.  participant  bore 
a  substantially  greater  share  of  the  costs  of 


developing  intangibles  than  the  other 
participant  throughout  the  years  for  which 
data  is  available,  and  because  the  parties 
failed  to  adjust  their  respective  cost  shares  to 
better  reflect  their  respective  shares  of  the 
benefits,  the  district  director  determines  that 
the  U.S.  participant's  cost/income  ratio  is 
grossly  disproportionate  within  the  meaning 
of  paragraph  (g)(2)(ii)(C)  of  this  section. 
Accordingly,  the  cost  sharing  arrangement 
adopted  by  the  parties  is  presumed  not  to 
reflect  a  reasonable  effort  to  measure 
anticipated  benefits  as  required  under 
paragraph  (g)(2)(i)(D)  of  this  section.  The 
arrangement  is  not  considered  to  be  a 
qualified  arrangement  and  the  district 
director  may  make  allocations  under 
paragraph  (d)  of  this  section  to  reflect  an 
arm's  length  consideration  for  any  intangible 
property  obtained  by  the  other  participant  as 
a  result  of  the  costs  of  developing  intangibles 
borne  by  the  U.S.  participant 

(iii)  Timing  of  allocations  and  the 
computation  of  interest  charges.  If  the 
district  director  makes  an  allocation 
under  the  provisions  of  paragraph 
'  (g)(4}(ii)(B)  of  this  section,  the  allocation 
must  be  included  in  income  in  the 
taxable  y«ar  under  review,  even  if  the 
costs  to  be  allocated  were  incurred  in  a 
prior  taxable  year.  If  such  an  allocation 
is  made,  appropriate  interest 
adjustments  must  be  made  in 


accordance  with  paragraph  (a)(2)  of  this 
section.  Thus,  for  example,  if  the  district 
director  allocates  additional  cost 
sharing  payments  from  a  foreign 
subsidiary  to  its  U.S.  parent  corporation, 
the  allocation  must  include  the 
computation  of  interest  with  respect  to 
the  subsidiary's  underpayment  of  costs 
in  prior  taxable  years. 

(iv)  Buy-in  and  buy-out  payments — 
(A)  In  general.  If  an  eligible  participant 
in  a  qualified  cost  sharing  arrangement 
transfers  an  intangible  that  it  owns  to 
another  member  of  the  group  of 
controlled  taxpayers,  an  arm's  length 
consideration  for  the  transfer  must  be 
determined  under  the  provisions  of 
paragraph  (d)  of  this  section.  Such  a 
transfer  may  occur,  for  example,  if  the 
intangible  is  developed  outside  of  the 
arrangement  if  the  intangible  is 
developed  inside  the  arrangement  but 
transferred  to  a  new  participant  in  the 
arrangement,  or  if  the  intangible  is 
developed  inside  the  arrangement  but 
additional  rights  in  it  are  transferred  to 
existing  participants  upon  the  departure 
of  a  participant  Paragraph  (g)(4)(iv)(B) 
of  this  section  addresses  the  form  of 
consideration  in  such  cases.  Paragraph 
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(g)(4)(iv)(C)  of  this  section  addresses 
transfers  accbmpUshed  by  the 
relinquishment  of  rights.  In  addition,  the 
provisions  of  paragraph  {d)(8)  of  this 
section  apply  to  determine  whether  any 
member  of  the  controlled  group  must 
receive  compensation  for  assistance 
rendered  in  the  development  of  the 
intangible.  For  the  purposes  of 
paragraph  (d)(8)  of  this  section,  the 
eligible  participants  of  a  cost  sharing 
arrangement  may  be  treated  as  a  single 
person. 

(B)  Form  of  consideration.  The 
consideration  for  a  transfer  described  in 
this  paragraph  (g)(4)(iv)  may  take  any  of 
the  following  forms: 

(i)  Lump  sum  payments.  (Reserved) 
[2]  Installment  payments.  Installment 
payments  spread  over  the  period  of  use 
of  the  intantible  by  the  transferee,  with 
interest  calculated  in  accordance  with 
paragraph  (a)(2)  of  this  section;  and 

(3)  Royalties.  Royalties  or  other 
payments  contingent  on  the  use  of  the 
intangible  by  the  transferee.  The 
consideration  is  owed  to  the  person  that 
transfers  the  intangible  to  the  eligible 
participant.  For  example,  if  a  new 
participant  receives  rights  to  an 
intangible  being  developed  under  a 
qualified  cost  sharing  arrangement,  and 
those  rights  are  limited  to  the  use  of  that 
intangible  in  a  portion  of  the  geographic 
area  in  which  exclusive  rights  were 
previously  held  by  a  single  participant, 
the  consideration  is  owed  solely  to  the 
participant  who  owned  the  exclusive 
geographic  rights. 

(C)  Relinquishment  of  rights.  An 
eligible  participant  in  a  qualified  cost 
sharing  arrangement  may  be  deemed  to 
have  acquired  rights  in  a  intangible  in 
another  participant  (a  "departing 
participant")  transfers,  abandons,  or 
otherwise  relinquishes  some  or  all  of  its 
rights  under  the  arrangement,  to  the 
benefit  of  one  or  more  of  the  remaining 
participants.  Once  a  relinquishment  of 
rights  occurs,  a  departing  participant 
may  not  subsequently  exploit  the  rights 
of  any  intangible  deemed  relinquished 
unless  it  pays  the  remaining  participants 
an  arm's  length  consideration 
determined  in  accordance  with  the  rules 
of  paragraph  (d)  of  this  sectim. 

(D)  Examples.  The  following  examples 
illustrate  payments  described  in  this 
paragraph  (g)(4){iv): 

Example  1.  Three  members  of  a  controlled 
group  decide  to  fonn  a  cost  sharing 
arrangement  for  the  development  of  a  car 
thai  can  run  at  normal  sjjeeds  without  the  use 
of  fossil  fuels.  Based  on  a  reasonable 
proiection  of  their  future  benefits,  each 
cnnpany  agrees  to  bear  an  equal  share  of  the 
.  costs  incurred  during  the  term  of  the 
agreement.  Each  member  contributes  $1 
miliioa  The  third  member  also  contributes 


plans  for  a  motor.  The  two  members 
contributing  only  money  must  pay  the 
member  contributing  intangible  property  their 
share  of  the  fair  market  value  of  the  motor 
plans,  in  accordance  with  paragraph  (d)  of 
this  section. 

Example  2.  In  year  one,  four  foreign 
controlled  taxpayers  enter  into  a  cost  sharing 
arrangement  to  develop  a  commercially 
feasible  process  for  capturing  energy  from 
nuclear  fusion.  The  cost  of  developing 
intangibles  for  each  participant  with  respect 
to  the  project  is  approximately  $1  million  per 
year.  Based  on  a  reasonable  projection  of 
their  future  benefits,  each  company  bears  an 
equal  share  of  the  costs.  In  year  ten.  a  fifth 
controlled  taxpayer  joins  the  cost  sharing 
group  and  agrees  to  bear  one-fifth  of  the 
future  costs  in  exchange  for  righfs  which  are 
anticipated  to  represent  one-fifth  of  the  total 
benefit.  The  fair  market  value  of  intangible 
property  within  the  arrangement  at  the  time 
the  fifth  company  joins  the  arrangement  is 
$45  million.  The  new  member  pays  one-fifth 
of  that  amount  toihe  prior  participants  (that 
is.  $9  miUion  dollars  total,  or  $2.25  million  to 
each  existing  member).  The  principles  of 
paragraph  (d)  of  this  section  may  be  used  to 
determine  whether  the  new  member's 
payment  was  commensurate  with  the  income 
attributable  to  any  intangible  that  is 
eventually  developed. 

Example  3.  Domestic  corporation  M  enters 
into  a  qualified  cost  sharing  arrangement 
with  its  foreign  parent.  N,  for  the  purpose  of 
developing  new  products  within  the  Group  X 
product  line.  M  and-N  share  costs  on  the 
basis  of  the  dollar  value  of  sales  in  Croup  X 
products.  Under  an  informal  arrangement,  M 
sells  products  in  North  America  and  N  sells 
products  in  the  rest  of  the  world.  N  sells  $10 
million  of  Group  X  products  every  year.  M 
sells  $»  million  of  Group  X  products  in  the 
first  year  of  the  arrangement.  However,  each 
year  Ms  Group  X  product  line  sales  increase 
by  $1  million  resulting  in  $10  million  in 
annual  sales  in  the  tenth  year  of 
arrangement.  Accordingly,  M  increases  the 
share  of  costs  it  bears.  In  the  arrangement's 
tenth  year,  the  Group  X  product  developers 
make  a  major  breakthrough.  N  decides  to 
open  a  manufacturing  plant  in  Mexico,  and  to 
sei!  its  Group  X  product  line  in  North 
America.  M  subsequently  closes  most  of  its 
factories,  decreasing  its  total  Group  X 
product  line  sales  to  $1  million  per  year,  and 
reducing  its  share  of  the  costs  of  developing 
intangibles  accordingly.  M  may  be  deemed  a 
departing  member  of  the  cost  sharing 
arrangement  in  the  arrangements  tenth  year. 

Example  4.  In  year  one.  domestic 
pharmaceutical  corporation  M  enters  into  a 
qualified  cost  sharing  arrangement  with  its 
foreign  parent.  N.  and  a  sister  company,  O,  to 
develop  a  cure  for  the  common  cold.  For  ten 
years,  each  company  contributes  $1  million 
annually  to  the  cost  sharing  arrangement.  In 
the  tenth  year.  M  withdraws  from  the 
arrangement  and  is  paid  a  buy-out  amount  of 
$10  million,  plus  interest.  This  amount  is 
based  on  the  supposition  that  the  value  of 
intangible  property  within  the  arrangement  is 
equal  to  its  development  cost.  Within  a  short 
period  of  M's  withdrawal,  however,  N  and  O 
file  a  new  drug  application  for  a  cure  for  the 
common  cold.  N  and  O  will  be  require  to  pay 


M  an  additional  amount,  consistent  with  the 
provisions  of  paragraph  (d)  of  this  section,  in 
consideration  for  M's  ownership  of  one-third 
of  the  property.  The  amount  may  be  reduced 
by  development  costs  incurred  by  N'and  O 
after  M's  departure. 

Example  5.  In  year  one,  domestic 
pharmaceutical  corporation  M  enters  into  a 
qualified  cost  sharing  arrangement  with  its 
foreign  parent  N.  and  a  sister  company.  O.  to 
develop  a  cure  for  the  common  cold.  For  ten 
years,  each  company  contributes  $1  million 
annually  to  the  cost  sharing  arrangement.  In 
the  tenth  year,  N  withdraws  from  the 
arrangement,  and  is  paid  a  buy-out  payment 
of  $10  million,  plus  interest.  Within  a  short 
period  of  N's  withdrawal,  however,  M  and  O 
decide  that  the  intangible  development  is  a 
complete  failure,  and  they  end  the  cost 
sharing  arrangement.  The  buy-out  payment 
will  be  deemed  inappropriate  on  the  basis 
that  the  group's  intangibles  were  worth  less 
than  their  cost  at  the  time  of  N's  departure. 

(5)  Character  of  payments  made 
pursuant  to  a  qualified  cost  sharing 
arrangement.  Payments  made  pursuant 
to  a  qualified  cost  sharing  arrangement 
(other  than  payments  described  in 
paragraph  {g)(4)(iv)  of  this  section)  will 
be  considered  costs  of  developing 
intangibles  of  the  payor  and 
reimbursements  of  the  same  kind  of 
costs  of  developing  intangibles  of  the 
payee.  Any  payment  made  or  received 
by  a  taxpayer  pursuant  to  an 
arrangement  that  the  district  director 
determines  not  to  be  a  qualified  cost 
sharing  arrangement,  or  a  payment 
made  or  received  pursuant  to  paragraph 
(g)(4)(iv)  of  this  section,  will  be 
considered  a  payment  in  consideration 
for  the  transfer  of  an  interest  in 
intangible  property,  and  will  be  subject 
to  the  provisions  of  paragraph  (d)  of  this 
section. 

(6)  Administrative  requirements— [i) 
Cost  sharing  arrangement.  A  cost 
sharing  arrangement  meets  the 
administrative  requirements  of  this 
paragraph  (g)(6)(i)  if  it  substantially 
complies  with  each  of  the  following 
rules — 

(A)  The  material  provisions  of  the 
arrangement  are  recorded  in  writing 
contemporaneously  with  the  formation 
of  the  cost  sharing  arrangement;  and 

(B)  Any  change  to  a  material 
provision  of  the  arrangement  is  recorded 
in  writing  and  is  reported  on  the 
attachment  described  in  paragraph 
(g)(6)(iij(A)  of  this  section. 

(ii)  Participants.  A  participant  meets 
the  administrative  requirements  of  this 
paragraph  (g)(6)(ii)  if  the  participant 
substantially  complies  with  each  of  the 
following  rules — 

(A)  The  material  provisions  of  the 
arrangement  are  summarized  in  (or  a 
copy  of  the  agreement  is  attached  to)  the 
income  tax  return  filed  by  the 
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participant  if  any,  or  they  are 
summarized  in  any  attachment  to 
Schedule  M  of  Form  5471  or  Schedule  N 
of  Form  5472  filed  with  respect  to  that 
participant  in  each  year  that  the 
arrangement  is  in  effect; 

(B)  The  participant  maintains  records 
that  are  student  to  verify  the  material 
provisions  of  the  arrangement,  the 
amount  of  the  costs  borne  under  the 
arrangement  by  each  participant  during 
the  taxable  year,  and  the  computation  of 
each  participant's  operating  income 
resulting  from  the  arrangement;  and 

(C)  The  records  described  in 
paragraph  (g)(6)(ii)(B)  of  this  section  are 
produced  within  60  days  of  a  request  by 
the  district  director  for  such  records 
(and  translations  of  those  records  into 
English  are  provided  within  30  days  of  a 
request  for  translations  of  specific 
records),  or  those  records  are  produced 
(and  translations  are  provided)  within  a 
period  agreed  upon  by  the  district 
director. 

(iii)  Material  provisions  of  a  cost 
sharing  arrangement.  The  material 
provisions  of  a  cost  sharing  arrangement 
are — 

(A)  Identification  of  the  arrangement's 
participants; 

(B)  The  duration  of  the  arrangement; 

(C)  The  intangible  development 
areals)  covered  by  the  arrangement; 

(D)  The  arrangement's  memod  for 
dividing  costs  of  developing  intangibles; 

(E)  The  extent  to  which  any  tangible 
or  intangible  property  not  developed 
under  the  arrangement  is  made 
available  to  the  participants  for  use  in 
the  arrangement 

(F)  The  extent  to  vdnch  any  entity 
o^er  than  an  eligible  participant  is 
permitted  to  use  intangibles  developed 
under  the  arrangement  (including  cuiy 
entity  on  whose  behalf  an  eligible 
participant  is  sharing  costs  of 
developing  intangibles  under  paragraph 
(g)(3)(v)  of  this  section); 

(G)  Whether  any  participant  has 
received  an  exclusive  right  to  use 
developed  intangibles  (such  as  an 
exclusive  right  to  manufactiuie  particular 
products  or  an  exclusive  right  to  sell 
products  in  a  particular  geographic 
area),  and,  if  so,  the  nature  of  that  right. 
If  a  participant  receives  an  exclusive 
right  to  use  an  intangible,  permitting 
another  entity  to  exploit  the  intangible 
in  exchange  for  an  arm's  length 
consideration  does  not  make  the  right 
non-exclusive; 

(H)  The  conditions  under  which  the 
arrangement  may  be  modified  or 
terminated;  and 

(I)  The  general  administrative 
provisions  of  the  arrangement 

(iv)  Example.  The  following  example 
illustrates  recording  and  reporting 


changes  in  die  material  provisions  of  an 
arrangement: 

Example.  Corponttont  A,  B,  and  C  are 
members  of  ■  group  of  controlled  taxpayers. 
A,  B  and  C  enter  into  a  qualified  cost  sharing 
airangeroent  for  the  development  of  an 
improved  Product  X.  They  divide  costs  on  the 
basis  of  units  of  product  X  currently 
produced  by  each:  eo%-30%-10K  respectively. 
A  year  later,  C  decides  to  switch  to  the 
production  of  Product  Y,  and  C  leaves  the 
arrangement  A  and  B  compensate  C  in  on 
amount  equal  to  Cs  share  of  the  fair  market 
value  of  the  intangible  property  developed  to 
date,  and  they  change  their  cost  shares  to 
66%-34%.  They  also  license  some  of  the 
intangible  property  aheady  developed  to  D, 
an  uncontrolled  party.  All  of  these  changes 
(participants,  users  of  intangible  property  and 
division  of  cost  shares]  must  be  recorded  in 
writing  and  reported  on  the  appropriate 
rettim. 

(7)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
paragraph  (g). 

(i)  Specified  interest  in  an  intangible. 
A  specified  interest  in  any  intangible 
that  may  be  produced  pursuant  to  a 
qualified  cost  sharing  arrangement  is 
any  legally  enforceable  interest  the 
benefits  of  which  are  susceptible  of 
valuation,  and  which  would  ordinarily 
be  transferred  between  uncontrolled 
taxpayers  acting  at  arm's  length  tmder 
an  arrangement  to  share  costs  of 
developing  intangibles. 

(ii)  Costs  of  developing  intangibles. 
The  costs  of  developing  intangibles  to 
be  shared  imder  a  qualified  cost  sharing 
arrangement  Include  all  of  die  direct  and 
indirect  costs  of  the  intangible 
development  area.  When  a  cost  sharing 
payment  is  owed  by  one  member  of  a 
qualified  cost  sharbig  arrangement  to 
another  member,  the  district  director 
may  make  appropriate  allocations  to 
reflect  an  arm's  length  rate  of  interest 
for  the  use  of  the  amotmt  owed,  if  the 
provisions  of  paragraph  (a)  of  this 
section  so  require. 

(iii)  U.S.  participant  The  term  "U.S. 
participant"  means  any  eligible 
participant  of  a  cost  sharing 
arrangement  whose  income  or  earnings 
may  be  relevant  for  U.S.  federal  income 
tax  purposes.  Thus,  for  example,  a  "U.S. 
participant"  includes  a  controlled 
foreign  corporation  as  defined  in  section 
957. 

(8)  Transitional  rule.  A  cost  sharing 
arrangement  will  be  considered  a 
qualified  cost  sharing  arrangement, 
within  the  meaning  of  this  paragraph  (g), 
if  the  arrangement  was  considered  a 
bona  fide  cost  sharing  arrangement 
under  the  provisions  of  §  1.48Z-2(d)(4}, 
but  only  if  the  arrangement  is  amended, 
if  necessary,  to  omform  with  the 
provisions  of  this  paragraph  (g)  by  the 


date  that  is  one  year  after  publication  of 
1 148Z-2(g)  in  the  Federal  Register. 

Par.  4.  These  amendments  are 
effective  for  taxable  years  beginning 
after  December  31, 1982.  However,  these 
amendments  will  not  apply  with  respect 
to  transfers  made  or  licenses  granted  to 
foreign  pers<His  before  November  17, 
1985,  or  before  August  17, 1966  for 
transfers  or  licenses  to  others. 
Nevertheless,  these  amendments  wiO 
apply  with  respect  to  transfers  or 
licenses  before  such  dates  if,  with 
respect  to  property  transferred  pursuant 
to  an  eariier  and  continuing  transfer 
agreement  such  property  was  not  in 
existence  or  owned  by  the  taxpayer  on 
such  date.  Although  these  amendments 
are  generally  effective  for  taxable  years 
beginning  after  December  31, 1992,  the 
final  sentence  of  section  482  (requiring 
that  the  Income  with  respect  to  transfers 
or  licenses  of  intangible  property  be 
commensurate  with  the  income 
attributable  to  the  intangible]  is 
generally  effective  for  taxable  years 
beginning  after  December  31, 1988.  For 
the  period  prior  to  the  effective  date  of 
these  regulations,  the  final  sentence  of 
section  482  shall  be  applied  using  any 
reasonable  method  not  inconsistent  with 
the  statute. 
David  G.  BUttner, 

Acting  Commisaioner  of  Internal  Revenue. 
[FR  Doc.  92-1941  Filed  1-24-92: 845  am] 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mintng  Redamation 
and  Enforcement 

30  CFR  Part  917 

Kentucliy  Permanent  Regulatory 


AOENCV:  OfRce  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule;  reopening  and 

extension  of  comment  period  on 

proposed  amendment. 

•OMMARV:  OSM  is  announcing  the 
receipt  of  revisions  to  a  previously 
proposed  program  amendment  to  the 
Kentucky  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  By  letter  dated  December  31, 
1991  (Administrative  Record  No.  KY- 
1095],  Kentucky  submitted  additional 
information  to  both  support  and  modify 
its  proposed  amendment  dated  June  28, 
1991  (Administrative  Record  No.  KY-    . 
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1059).  as  it  relates  to  Kentucky 
Administrative  Regulations  (KAR)  at  405 
KAR  7:020  Definitions.  The  amendment 
consists  of  a  reorganization  from  one 
definition  section  at  405  KAR  7:020  to 
definition  sections  for  each  Chapter  of 
405  Kentucky  Administrative 
Regulations  (KAR).  This  change  is  being 
made  to  insure  consistency  with    . 
Kentucky's  administrative  process.  The 
proposed  amendment  includes  those 
changes  to  terms  that  were  part  of  the 
earlier  proposed  program  amendment 
submitted  on  June  28, 1991.  In  addition, 
the  proposed  program  amendment 
deletes  two  terms  not  used  in 
Kentucky's  regulations.  The  amendment 
also  modifies  some  terms  to  reference 
the  Kentucky  Revised  Statute  (KRS) 
definition  and  defines  some  new  terms 
that  were  previously  defined  in  a 
specific  section  of  the  Kentucky 
regulation. 

This  notice  sets  forth  the  times  and 
locations  that  the  Kentucky  program  and 
the  proposed  amendment  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  a  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  March  2. 
1992.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  at 
10  a.m.  on  February  24, 1992.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
February  14. 1992. 

ADDRESSES:  Written  comments  and  * 
requests  for  a  hearing  should  be  mailed 
or  hand  delivered  to:  William  J.  Kovacic, 
Director,  Lexington  Field  Office,  Office 
of  Surface  Mining  Reclamation  and 
Enforce.'nent,  340  Legion  t)rive.  suite  28. 
Lexington.  Kentucky  40504.  Copies  of 
the  Kentucky  program,  the  proposed 
amendment,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  review  at  the  addresses 
listed  below,  Monday  through  Friday,  9 
a.m.  to  4  p.m..  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendment  by 
contacting  OSM's  Lexington  Field 
Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Lexington  Field 

Office.  340  Legion  Drive.  Suite  28, 

Lexington.  Kentucky  40304, 

Telephone:  (606)  233-2896. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Eastern  Support 

Center.  Ten  Parkway  Center. 

Pittsburgh.  Pennsylvania  15220. 

Telephone:  (412)  937-2828. 


Department  for  Surface  Mining 
Reclamation  and  Enforcement.  No.  2 
Hudson  Hollow  Complex.  Frankfort. 
Kentucky  40601.  Telephone:  (502)  564- 
6940. 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel.  2143  North 
Broadway.  Lexington.  Kentucky  40505. 

FOR  FURTHER  INFORMATION  CONTACT 

William  J.  Kovacic.  Director.  Lexington 
Field  Office,  Telephone  (606)  233-2896. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  18, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary's-findings,  the  dispositon  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  May  IB.  1982.  Federdl  Re^ster  (47 
FR  21404-21435).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  917.11. 917.15, 917.16,  and 
917.17. 

n.  Discussion  of  Amendment 

By  letter  dated  December  31. 1991 
(Administrative  Record  No.  KY-1095), 
Kentucky  submitted  a  proposed  program 
amendment  that  reorganizes  from  one 
definition  section  at  405  KAR  7:020  to 
definition  sections  for  each  Chapter  of 
405  Kentucky  Administrative 
Regulations  (KAR).  The  change  was  for 
consistency  with  Kentucky's 
administrative  process,  KRS  Chapter 
13A.  The  proposed  amendment  repeals 
405  KAR  7:020  at  405  KAR  7:021  and 
creates  new  definition  sections  at  the 
beginning  of  each  Chapter  as  follows: 
405  KAR  7:001  definitions  for  405  KAR 
Chapter  7.  405  K.AR  8:001  definitions  for 
405  KAR  Chapter  8,  405  KAR  10:001 
definitions  for  405  KAR  Chapter  10,  405 
KAR  12:001  definitions  for  405  KAR 
Chapter  12,  405  KAR  16:001  definitions 
for  405  KAR  Chapter  16,  405  KAR  18:001 
definitions  for  405  KAR  Chapter  18.  405 
KAR  20:001  definitions  for  405  KAR 
Chapter  20,  405  KAR  24:001  definitions 
for  405  KAR  Chapter  24. 

The  proposed  amendment  includes 
those  changes  to  terms  or  additions  of 
new  terms  that  were  part  of  the 
proposed  program  amendment 
(Administrative  Record  Number  KY- 
1059)  submitted  June  28, 1991. 

The  proposed  program  amendment 
deletes  two  terms,  "date  of  primacy" 
and  "Federal  lands  program,"  that  were 
not  used  in  Kentucky's  regulations. 


The  amendment  also  modifies  some 
terms  to  reference  the  Kentucky  Revised 
Statute  (KRS)  definition.  Terms  whose 
definitions  in  the  Kentucky 
Administrative  Regulations  have  been 
replaced  with  reference  to  KRS  350,010 
are:  "approximate  original  contour." 
"Cabinet,"  "operations,"  "operator," 
"overburden,"  "person,"  "reclamation," 
"Secretary."  "small  operator."  "surface 
coal  mining  and  reclamation 
operations."  and  "surface  coal  mining 
operations." 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Kentucky  on  December  31, 

1991,  satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732,15.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking  as  set  forth  in 
Kentucky's  submission  dated  December 
31. 1991.  and  include  explanations  in 
support  of  the  commentor's 
reconunendations.  Conunents  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than" the  Lexington 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under   FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m.  on  February  14, 

1992.  If  no  one  requests  an  opportunity 
to  com^nent  at  a  public  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statemients  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not     - 
been  scheduled  to  comment,  and  who 
wish  to  do  so.  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  tp  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
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hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM,  Lexington 
Field  Office  listed  under  "aodmsscs" 
by  contacting  the  person  listed  under 

"KM  RmTNeR  mPOftMA-nON  CONTACT." 

All  such  meetings  will  be  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  at 
the  locations  Usted  under  "AODREtSlt." 
A  written  summary  of  each  meeting  will 
be  made  a  part  of  the  Administrative 
Record. 

List  of  Subjects  hi  30  CFR  Part  917 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  January  17, 1992. 
CariCdoM, 

Assistant  Director,  Eastern  Support  Center. 

[FR  Doc.  92-2178  Filed  l-2»-02;  8:45  am] 
HLUNQ  OOOC  4110-OMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Air  and  Radiation 

40  CFR  Parte  72, 73, 75,  and  77 

[FRL-40M-31 

Add  Rain  Program:  Ctiange  In  PtMIc 
Comment  Period  for  the  Core  Ruiec 

AOENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Proposed  rules;  Change  in 
Public  Comment  Period. 


:  On  December  3, 1901.  EPA 
pubUshed  the  proposed  Acid  Rain 
Program  "core"  rules  pursuant  to  tide  FV 
of  the  Clean  Air  Act  Amendments  of 
1990,  stating  that  public  comments  on 
the  rules  proposed  by  the  December  3 
notice  must  be  received  on  or  before 
February  3. 1992.  However,  because 
EPA  temporarily  closed  pubUc  access 
(from  January  22, 1992  to  January  29, 
1992)  to  the  Air  Docket  containing  these 
proposed  core  rules  and  relevant 
background  material,  the  Utility  Air 
Regulatory  Group  (UARG)  has 
petitioned  EPA  for  an  extension  of  the 
pubUc  comment  period  imtil  February 
12, 1992.  EPA  is  granting  this  petition, 
and  will  accept  comments  on  the  entire 
core  rulemaking  package  until  February 
12, 1992. 

DATfS:  Notice  is  hereby  given  that 
comments  on  the  acid  rain  core  rules 
proposed  on  December  3, 1991  in  the 
Fedard  Register  (56  FR  63001-63351) 


must  be  received  on  or  before  February 
12,1992. 

ADORISSCS:  All  written  comments  on 
the  acid  rain  core  rules  must  be 
identified  with  the  appropriate 
document  control  number  and  be 
submitted  in  duplicate  to:  EPA  Air 
Docket  (LE-131),  Environmental 
Protection  Agency,  401 M  St.,  SW.. 
Washington  DC  20460.  Written 
comments  on  the  Permits  rule  must  be 
identined  with  the  document  control 
number  "A-flO-38";  written  comments 
on  the  Allowance  System  rule  must  be 
identified  with  the  document  control 
number  "A-91-43";  written  comments 
on  the  Continuous  Emissions  Monitoring 
rule  must  be  identified  with  the 
document  control  number  "A-OO-Sl"; 
and  written  comments  on  the  Excess 
Emissions  rule  must  be  identified  with 
the  dociunent  control  number  "A-91- 
66".  Commenters  may  have  comments 
on  the  acid  rain  program  or  the  core 
rules  in  general— such  comments  may 
be  sent  to  the  Acid  Rain  Core  Rules- 
General  Docket,  and  must  be  identified 
with  the  document  control  number  "A- 
91-69".  In  addition,  commenters  may 
wish  to  call  the  Acid  Rain  Hotline  at 
(617)  641-5377  to  request  information  or 
ask  general  questions. 

Comments  received  on  these  proposed 
rules  will  be  available  for  reviewing  and 
copying  from  8:30  a.m.  to  12  p.m.  and 
1:30  p.m.  to  3:30  p.m.,  Monday 
throughout  Friday,  excluding  legal 
hoUdays,  in  room  M-1500,  first  floor 
Waterside  Mall,  at  the  address  given 
above. 

FOR  FURTHEH  INFORMATION  CONTACT: 

Brian  Mclean,  Deputy  Director,  Acid 

Rain  Division  (ANR-445),  U.S. 

Environmental  Protection  Agency,  401  M 

street,  SW.,  Washington,  DC  20460,  (202) 

475-9400. 

SUPPLEMENTARY  INFORMATION:  None. 

Dated:  fanuary  27. 1992. 
Eileen  B,  Clauaaen, 

Director,  Office  of  Atmospheric  and  Indoor 
Air  Programs,  Office  of  Air  and  Radiation. 
[FR  Doc.  92-2295  Filed  1-29-02;  8:45  am] 
BHJJNa  coos  MM-W-SI 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
IDodtet  Na  FEIIA-70S2] 

Proposed  Flood  Elevation 
Determination^  Pennsylvsnis 

AQBNCv:  Federal  Emergency^ 
Management  Agency. 


ACTION:  Proposed  rule;  correction. 


f.  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (lOO-year)  flood  elevations 
previously  published  at  56  FR  41316  on 
August  20, 1991.  This  correction  notice 
provides  a  more  accurate  representation 
of  the  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  for  the  Borough  of 
Ashland,  Schuylkill  County, 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  R.  Locke,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2754. 

SUPPLEMENTARY  INFORMATION;  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (lOO-year)  flood  elevations  for 
selected  locations  in  the  Borough  of 
Ashland,  previously  pubhshed  at  56  FR 
41316  on  August  20, 1991,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234). 
67  Stat.  980,  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)),  42  U.S.C.  4001-4128,  and  44 
CFR  67. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

PART  67— [CORRECTED] 

On  page  41317,  in  the  August  20, 1991 
issue  of  the  Federal  Register  the  entry 
for  Mahanoy  Creek  under  Ashland 
(Borough),  Schuylkill  County  is 
corrected  to  read  as  follows: 


ifOafMh 
in  teal 
«bo«« 

Source  Of  flooding  and  kxxtton 

ground. 

tkmin 

feel 

(NOVO) 

Mfthanoy  Crssli. 

*e52 

*S96 

iBiued:  January  23. 1992. 

CM.  "Bod"  SclMiMrta, 

Administrator.  Federal  Insurance 

Administration. 

[FR  Doc.  02-2140  FUed  1-29-S2: 8:45am] 
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DEPARTMEMT  OF  THE  INTERIOR 

Fish  and  wndRfe  Service 

50  CFR  Part  17 

Endangered  and  Threatened  WUdUfe 
and  Plants;  Reopening  of  Comment 
Period  on  Proposed  Threatened  Status 
for  the  llart>ied  Murrelet  in 
Washington,  Oregon  and  CaUfomia 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule;  notice  of 

reopening  of  public  comment  period. 

SUMMARV:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
comment  period  on  the  proposed 
determination  of  treatened  status  for  the 
marbled  murrelet  (Brachyramphus 
mannoratus  marmoratus]  in 
Washington,  Oregon,  and  California  is 
reopened.  The  analysis  of  considerable 
research  data  collected  during  the  1991 
breeding  season  has  recently  been 
completed  by  various  researchers.  The 
reopening  of  the  comment  period  will 
allow  the  Service  to  consider  this  new 
information  and  any  other  information 
in  determining  whether  or  not  a  final 
designation  of  dneatened  status  is 
warranted  for  the  marbled  murrele<  in 
California.  Oregon,  and  Washington. 
DATCS:  Comments  from  all  interested 
parties  will  now  be  received  until  March 
2,1992. 

ADOORE88ES:  Comments  and  materials 
should  be  submitted  to  the  Field 
Supervisor.  U^  Fish  and  Wildlife 
Service.  Portland  Field  Office.  2600  SE 


9eth  Ave,.  Suite  100.  Portland.  Oregon 
97266.  The  proposed  rule,  comments, 
and  materials  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hoiu^  at  the 
above  address. 

FOR  RMTHER  INFONMATION  CONTACT: 
Mr  Russell  D.  Peterson.  Field 
Supervisor,  Portland  Field  Office  at  the 
above  address  (503/231-6179  or  FTS 
429.6179). 
SUPPLEMENTARY  INFORMATKW: 

Background 

The  marbled  murrelet 
(Brachyramphus  mannoratus 
mannoratus)  is  a  robin-sized  member  of 
the  Alcidae  family  found  along  the  north 
Pacific  coast  of  North  America,  with  a 
separate  subspecies  being  present  in 
Asia.  The  marbled  murrelet  is 
threatened  by  the  loss  or  adverse 
modification  of  nesting  habitat  (old- 
growth  and  mature  ftMrests)  primarily 
due  to  timber  harvesting.  It  is  also 
threatened  from  m(»lality  assodated 
with  gill-nel  fishing  operations  and  the 
effects  of  (nl  spills  throughout  parts  of 
its  range. 

A  proposed  rule  to  list  the  marbled 
murrelet  as  a  threatened  species  in 
California,  Oregon  and  Washington  was 
published  by  the  Service  in  the  Federal 
Regiator  on  June  20, 1991  (56  ¥R  28362). 
The  comment  period  on  the  proposal 
originally  dosed  on  September  18, 1991. 
Research  addressing  the  life  history, 
habitat  requirements,  and  population 
status  of  the  marUed  murrelet  has  been 
ongoing.  The  Service  believes  the 
comraent  period  should  be  reopened  to 


obtain  additional  information  on  the 
species  that  was  collected  during  the 

1991  breeding  season  and  is  now 
available.  This  information  will  be 
considered  by  the  Service  in 
determining  whether  or  not  a  final 
designation  of  threatened  status  is 
warranted  for  the  marbled  murrelet  in 
California,  Oregon,  and  Washington. 
Additional  information  and  comments 
may  now  be  submitted  until  March  2. 

1992  to  the  Service  office  given  in  the 
ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Janet  L  Stein.  U.S.  Fish  and  Wildlife 
Service  (see  ADDRESSES  section); 
telephone  503/231-6179  or  FTS  429-6179. 

Authority 

The  authority  for  this  action  is  as 
follows: 

Authority:  16  U.S.C.  1361-1707;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625. 100  SUt  3500;  unless  otherwise  aoted. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Date()  )anuary  23. 1992. 
WWamE.Vmt6u, 

Acting  Regionai  Director.  Region  J.  U.S.  Fish 

and  Wildlife  Service. 

[FR  Doc.  92-2224  Filed  1-29-92:  S.'4S  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
appTications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

January  24, 1992. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  propcsais  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if  ' 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  dociunents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202)  690- 
2118. 

Revision 

•  Agricultural  Marketing  Service 

7  Cni  part  59.  Regulations  for  Inspection 

of  Eggs  and  Egg  Products. 
PY-38.  PY-76.  PY-155,  PY0156.  PY-214. 

PY-222,  PY-240.  PY-51&-1. 
Recordkeeping:  On  occasion;  Monthly; 

Quarterly;  Semi-annually; 
Aimually;  Daily. 
State  or  local  governments;  Businesses 

or  other  for-profit;  Small  businesses  or 

organizations;  46,718  responses;  30,621 

hours. 
C.  Shields  lones.  Jr..  (202)  720-^506. 

•  Agricultural  Maricetiag  Service 


7  CFR  part  70,  Regulations  for  Voluntary 

Grading  of  Poultry. 
Products  and  Rabbit  Products  and  U.S. 

Classes  Standards,  and  Grades. 
PY-32  and  PY-33. 
On  occassion;  Monthly. 
State  or  local  governments;  Businesses 

or  other  for-profit;  Small  businesses  or 

organizations;  24,951  responses;  3,086 

hours. 
C.  Shields  Jones.  Jr.,  (202)  720-3506. 

Extension 

•  Office  of  Finance  and  Management 
Debt  Collection. 

On  occasion. 

Individuals  or  households;  Farms; 
Businesses  or  other  for-proHt;  Federal 
agencies  or  employees;  Non-proHt 
institutions;  Small  businesses  or 
organizations;  2.000  responses;  2.000 
hours. 

Reynaldo  Gonzalez,  (202)  720-116a 

•  Foreign  Agricultural  Service 
Export  Sales  of  U.S.  Agricultural 

Commodities. 
FAS-97,  98,  99, 100. 
On  occasion;  Weekly;  Quarterly. 
Businesses  or  other  for-profft;  38,678 

responses;  21,134  hours. 
Thomas  B.  McDonald.  Jr..  (202)  720-3273. 

•  Foreign  Agricultural  Service 
Financing  Commercial  Sales  of 

Agricultural  Commodities  Under  Title 

I,  P.L  480— Recordkeeping  and 

Reporting  Requirements. 
Recordkeeping;  On  occasion. 
Businesses  or  other  for-profft;  Small 

businesses  or  organizations;  522 

responses;  582  hours; 
James  Chase,  (202)  720-5780. 

•  Food  and  Nutrition  Service 
Monthly  Report  of  Commodity 

Supplemental  Food  and  Quarterly. 
Administrative  Financial  Status  Report. 
FNS-153. 

Monthly;  Quarterly. 
State  or  local  governments;  240 

responses;  1.512  hours. 
Jackie  Williams.  (703)  305-2710. 

Reinstatement 

•  Farmers  Home  Administration 
7  CFR  1944-L,  Farmers  Home 

Administration  Tenant  Grievance  and 
Appeals  Procedure. 

Recordkeeping;  On  occasion. 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit:  Small  businesses  or 
organizations:  2,000  responses:  1,967 
hours. 


Jack  Holston  (202)  720-9736. 
Lairy  K.  Robenon, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  92-2265  Filed  1-29-92;  8:45  am) 
MjUNQ  code  S41»-01-M 

AgrteuKural  Marketing  Service 

[Docket  No.  PE-»2-001] 

Organization,  Functions,  and 
Delegations  of  Autttorfty 

agency:  Agricultural  Marketing  Service. 
action:  Notice. 

summary:  This  notice  sets  forth  the 
organization,  functions,  and  delegations 
of  authority  for  the  Agricultural 
Marketing  Service  (AMS). 

FOR  niRTHCR  INFORMATION  CONTACT: 

Burton  L  McKitrick,  Personnel  Division. 
Agricultural  Marketing  Service,  United 
States  Department  of  Agriculture,  P.O. 
Box  96456.  room  1721-S,  Washington. 
DC  20090-6456,  (202)  720-4874. 

SUFFLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  to  the 
Administrator  of  AMS  in  7  CFR  2.50,  the 
Organization,  Functions,  and 
Delegations  of  Authority  of  AMS 
published  at  37  FR  8118.  April  25, 1972, 
and  amended  by  39  FR  23076.  June  26, 
1974, 40  FR  29559,  July  14, 1975.  and  54 
FR  26813,  June  26, 1989,  is  superseded  by 
the  following  Statement  of  Organization. 
Functions,  and  Delegations  of  Authority 
of  AMS.  Advance  public  notice  and 
opportunity  for  comment  are 
unnecessary  because  this  document 
relates  to  rules  and  regulations  of 
agency  organizationrprocedure.  and 
practice. 

General 

AMS  was  established  by  the 
Secretary  of  Agriculture  on  November  2, 
1953.  as  authorized  by  5  U.S.C.  301; 
Reorganization  Plan  No.  2  of  1953. 67 
Stat  633;  and  related  authorities.  The 
name  was  changed  to  the  Consumer  and 
Marketing  Service  on  February  8, 1965. 
Effective  April  2, 1972,  the  Secretary 
changed  the  name  back  to  Agricultural 
Marketing  Service.  The  central  office  of 
AMS  is  located  in  Washington,  DC.  but 
a  large  part  of  the  program  activity  is 
carrried  out  through  various  regional 
and  field  offices.  The  functions  and 
authorities  delegated  to  the 
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Administrator,  AMS,  appear  in  7  CFR 
2.50.  I 

Organization  and  Functions 

The  Administrator 

The  Administrator  is  responsible  for 
the  general  direction  and  supervision  of 
programs  and  activities  assigned  to 
AMS.  The  Administrator  reports  to  the 
Assistant  Secretary  for  Marketing  and 
Inspection  Services. 

Deputy  Administrator,  Marketing 
Programs  \ 

The  Deputy  Administrator,  Marketing 
Programs,  is  responsible  for 
Participating  with  the  Administrator  in 
developing,  administering,  and 
coordinating  activities  relating  to  AMS 
transportatiou.  marketing  and  regulatory 
programs;  directing  and  coordinating  the 
administration  of  the  transportation  and 
marketing  and  regulatorj'  programs 
including  the  inspection,  grading,  and 
classing  of  agricultural  commodities, 
and  standardization  and  mariiet  news 
activities;  directing  the  functions 
contained  in  the  Agricultural  Marketing 
Act  of  1948,  as  amended,  including 
payments  to  State  departments  of 
agriculture  in  connection  writh 
cooperative  marketing  service  projects 
under  section  204(b)  (7  U.S.C.  1623(b)). 
but  excepting  matters  otherwise 
assigned;  and,  directing  the  functions 
contained  in  the  legislation  identified 
under  7  CFR  2.50.  The  programs  and 
activities  are  carried  out  by  the  Cotton. 
Dairy,  Fruit  and  Vegetable,  Livestock 
and  Seed,  Poultry,  Tobacco, 
Transportation  and  Marketing,  and 
Science  Divisions. 

Deputy  Administrator,  Management 

The  Deputy  Administrator, 
Management  is  responsible  for 
participating  with  the  Administrator  in 
developing,  administering,  and 
coordinating  all  activities  relating  to 
AMS  management  programs;  directing 
and  coordinating  the  administration  of 
AMS  Equal  Employment  Opportunity 
(EEO)  and  civil  rights  functions;  and 
directing  and  coordinating  the 
administration  of  the  overall 
administrative  management  programs  of 
AMS  including  budget  and  Hnancial 
services,  personnel,  training, 
information  resources  management, 
management  services,  conununication 
services,  and  information  and  public 
affairs.  The  programs  and  activities  are 
carried  out  by  the  Financial 
Management  Personnel.  Management 
Services,  and  Information  Resources 
Management  Divisions;  the  EEO  Staff: 
and.  the  Information  Staff. 


Compliance  Staff 

The  Compliance  Staff  is  responsible 
for  developing  and  implementing 
methods  to  ensure  integrity, 
effectiveness,  and  public  confidence  in 
all  AMS  programs  and  coordinating  the 
AMS  Management  Control  Program; 
evaluating  and  improving  methods  of 
detecting,  preventing,  and  taking 
corrective  actions  on  violations  of  AMS 
administered  statutes;  conducting 
investigations  of  non-criminal  violations 
of  the  statutes  administered  by  AMS; 
and,  investigating  minor  criminal 
violations  and  allegations  of  employee 
misconduct  as  authorized  by  the 
Department's  OfBce  of  Inspector 
General. 

Legislative  and  Regulatory  Review  Staff 

The  Legislative  and  Regulatory 
Review  Staff  is  responsible  for 
formulating  and  coordinating  AMS 
legislative  affairs  and  regulatory  review 
programs;  serving  as  the  principal 
advisor  to  the  Administrator  on 
legislative  matters;  and  representing 
AMS  in  developing  and  maintaining 
relationships  with  congressional  offices. 

Marketing  Programs 

The  Cotton.  Dairy,  Fruit  and 
Vegetable,  Livestock  and  Seed.  Poultry, 
Tobacco,  Transportation  and  Marketing, 
and  Science  Divisions  are  under  the 
administrative,  functional,  and  technical 
direction  of  the  Deputy  Administrator. 
Marketing  Programs. 

Cotton  Division 

The  Cotton  Division  is  responsible  for 
planning  and  administering  marketing 
services  (market  news,  standardization, 
grading,  sampling,  and  testing),  research 
and  promotion,  expansion  of  market 
outlets,  marketing  regulations,  and 
related  programs  for  cotton,  cotton 
linters,  cottonseed,  cotton  products,  and 
other  vegetable  fibers  and  related 
commodities  as  authorized  by 
appropriate  legislation  listed  in  7  CFR 
2.50. 

Dairy  Division 

The  Dairy  Division  is  responsible  for 
planning  and  administering  milk  /■ 

marketing  agreement  and  order 
programs  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended,  including  directing  and 
coordinating  the  administration  of  the 
overall  administrative  management 
programs  of  the  Milk  Market 
Administrators  and  their  staffs;  market 
news  and  milk  order  market 
information;  promotion  and  research 
programs  under  the  Dairy  and  Tobacco 
Adjustment  Act  of  1983;  voluntary 


grading  and  inspection  of  dairy  products 
and  dairy  plants  including  development 
of  standards  as  authorized  by  the 
Agricultural  Marketing  Act  of  1946,  as 
amended,  and  related  programs  for  milk 
and  dairy  products  as  authorized  by 
appropriate  legislation  listed  in  7  C^ 
2.50. 

Fruit  and  Vegetable  Division 

"Hie  Fruit  and  Vegetable  Division  is 
responsible  for  planning  and 
administering  marketing  services  related 
to  market  news  for  fresh  fruits  and 
vegetables;  voluntary  quality 
standardization  and  grading  programs 
for  fresh  and  processed  fruits, 
vegetables,  edible  nuts,  and  related 
commodities;  the  purchase  of  fruits, 
vegetables,  and  related  commodities  for 
Government  food  donation  programs; 
fruit,  vegetable,  and  miscellaneous 
commodity  research  and  promotion 
programs;  fruit  and  vegetable  marketing 
agreement  and  order  programs;  fruit 
export  quality  certification  programs;  a 
market  regulatory  program  for  fresh  and 
frozen  fruits  and  vegetables;  and,  a 
Governmentwide  food  quality  assurance 
program,  as  authorized  by  appropriate 
legislation  listed  in  7  CFR  2.50. 

Livestock  and  Seed  Division 

The  Livestock  and  Seed  Division  is 
responsible  for  planning  and  directing 
the  implementation  and  administration 
of  marketing  service  and  regulatory 
activities  relating  to  commodity  grading 
and  certification  for  meat  and  livestock 
products:  inspection  and  certification  of 
quahty  of  agricultural  and  vegetable 
seeds:  development,  revision,  and 
interpretation  of  grade  standards  and 
specifications  for  livestock,  meat,  wool, 
and  mohair;  purchases  of  meat,  meat 
products  and  fish  for  Government 
programs;  market  news  reporting  for 
livestock,  meat,  wool,  and  grain 
products;  research  and  promotion 
programs;  and,  regulation  of  the 
marketing  of  agricultural  and  vegetable 
seeds  in  interstate  commerce,  as 
authorized  by  appropriate  legislation 
listed  in  7  CFR  2.50. 

Poultry  Division 

The  Poultry  Division  is  responsible  for 
planning  and  administering  market 
news  service  on  poultry,  eggs,  and 
related  commodities;  voluntary 
inspection  and  grading  of  poultry  and 
poultry  products,  shell  eggs,  egg 
products,  rabbits  and  related  products; 
mandatory  inspection  m  all  plants 
processing  liquid,  dried  or  frozen  egg 
products;  surveillance  inspections  of 
shell  e^  handlers:  development  and 
revision  of  grade  standards  and 
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specifications;  purchase  and  diversion 
programs;  regulatory  activities  under  the 
Egg  Products  Inspection  Act 
Agricultural  Marketing  Act.  and 
Agricultural  Fair  Products  Act;  and. 
researdh  and  promotion  activities,  as 
authorized  by  appropriate  legislation 
listed  in  7  CFR  2.50. 

Tobacco  Division 

The  Tobacco  Division  is  responsible 
for  planning  and  administering 
marketing  services  relating  to  market 
news,  standardization,  inspection  and 
grading,  market  regulatory  programs, 
expansion  of  market  outlets,  and  related 
programs  for  tabacco  products  and  by-' 
products,  naval  stores,  and  related 
commodities  as  authorized  by 
legislation  listed  in  7  CFR  2.50. 

Transportation  and  Marketing  Division 

The  Transportation  and  Marketing 
Division  is  responsible  for  planning  and 
formulating  policies  and  programs  to 
assure  the  availability  of  a 
transportation  system  to  meet  the  needs 
of  agriculture  and  rural  development 
and  for  AMS  marketing  assistance  and 
research  activities. 

Science  Division 

The  Science  Division  is  responsible 
for  planning  and  formulating  policies 
-  and  programs  for  AMS  scientific 
activities;  AMS  statistical  services; 
plant  variety  protection  services; 
developing  and  implementing  policies, 
programs,  and  central  laboratory 
operations  to  provide  scientific  support 
to  commodity  programs;  and,  carrying 
out  pesticide-related  activities, 
laboratory  quality  assurance  and  safety 
oversight  activities,  and  related 
laboratory  training. 

Management 

The  Financial  Management, 
"  Information  Resources  Management 
Personnel,  and  Management  Services 
Divisions;  the  EEO  Staff;  and,  the 
Information  Staff  are  under  the 
administrative,  functional,  and  technical 
direction  of  the  Deputy  Administrator. 
Management 

Financial  Management  Division 

The  Financial  Management  Division  is 
responsible  for  planning  and 
■  administering  budget  and  financial 
services;  formulating  and  recommending 
integrated  financial  policies  and 
programs  including  systems. 
instructions,  procedures,  and  forms: 
providiDg  advice  and  assistance  on 
reiraborsable  and  cooperative 
agreements  and  other  forms  of  Federal 
Assistance;  and  the  operation  of  an 


Investment  Program  for  AMS  user-fee 
reserve  balances. 

Personnel  Division 

The  I^rsormel  Division  is  responsible 
for  formulating  policy  recommendations 
and  developing  comprehensive 
personnel  employment  programs; 
developing  and  administering  AMS 
programs  for  the  classification  of 
positions,  organizational  analysis,  and 
position  management  employee  and 
labor  relations;  employee  development 
and,  employee  benefits  programs. 

Information  Resources  Management 
Division 

The  Information  Resources 
Management  Division  is  responsible  for 
administering  AMS  information  systems 
(both  automated  and  manual)  by 
formulating,  planning,  and  implementing 
systems  to  meet  AMS'  changing  needs 
and  requirements  in  conjunction  with 
the  Administrator,  Deputy 
Administrators,  and  Division  Directors 
of  AMS;  formulating  and  preparing 
multi-year  budgets  and  reports  on  AMS 
systems,  projects,  and  system  activities 
as  required;  providing  AMS  support  in 
data  processing,  office  automation, 
microcomputers,  telecommunications, 
micrographics,  computer  graphics, 
system  studies  and  evaluation. 

Management  Services  Division 

The  Management  Services  Division  is 
responsible  for  developing  and 
administering  AMS  policies  and 
programs  related  to  real  and  personal 
property  management  procurement 
information  management  mail,  printing 
and  distribution,  and  other  related 
programs;  serving  as  liaison  with  the 
Animal  and  Plant  Health  Inspection 
Service  in  providing  certain 
administrative  support  services  to  AMS; 
and  administering  the  voice 
communication  system  for  AMS. 

Equal  Employment  Opportunity  Staff 

The  EEO  Staff  is  responsible  for 
formulating  recommendations  for  EEO 
and  civil  rights  policies  and  procedtires 
and  providing  guidance  and  technical 
assistance  on  EEO  and  civil  rights 
concerns;  developing  implementation 
>  plans  and  monitoring  and  evaluating 
EEO  and  civil  rights  programs  for 
effectiveness  and  progress;  and 
administering  the  EEO  Counselor/ 
Mediation  and  Special  Emphasis 
programs. 

Information  Staff 

The  Information  Staff  is  responsible 
for  the  overall  planning  and 
administration  of  all  public  information 
programs  relatjag  to  the  AMS  program 


activities.  The  responsibilities  include 
developing  and  coordinating  information 
and  public  education  activities 
addressing  consumer,  industry,  media, 
congressional  AMS,  and  Departmental 
audiences. 

Delegations  of  Authority 

Deputy  Administrators 

The  Deputy  Administrator,  Marketing 
Programs,  and  the  Deputy 
Administrator,  Management  are 
delegated  the  authority  to  perform  all 
the  duties  and  to  exercise  all  the 
fimctions  and  powers  which  are  now.  or 
which  may  be,  vested  in  the 
Administrator  (including  the  power  of 
redelegation  except  when  prohibited) 
except  such  authority  as  is  reserved  to 
the  Administrator.  Each  Deputy 
Administrator  shall  be  primarily 
responsible  for  the  programs  and 
activities  of  AMS  to  which  assigned 
The  Deputy  Administrator,  Marketing 
Programs,  and  Deputy  Administrator, 
Management  are  delegated  authority  to 
establish  and  interpret  program  policies 
with  respect  to  functions  assigned. 

Compliance  Staff:  Legislative  and 
Regulatory  Review  Staff 

The  Directors  of  the  CompUanoe  and 
the  Legislative  and  Regulatory  Review 
Sta^s  are  delegated  authority,  in 
connection  with  the  respective  functions 
to  which  assigned,  to  perform  all  duties 
and  exercise  all  functions  and  powers 
which  are  now,  or  which  may  be,  vested 
in  the  Administrator  (including  the 
power  to  redelegate  except  when 
prohibited)  except  such  authority  as  is 
re8er\'ed  to  the  Administrator. 

Marketing  Program  Divisions  and 
Management  Divisions  and  Staffs 

The  Directors  of  die  Marketing 
Programs  Divisions  and  the 
Management  Divisions  and  Staffs  are 
delegated  authority,  in  connection  with 
the  respective  functions  assigned  to 
each  of  them,  to  perform  all  3ie  duties 
and  to  exercise  all  the  functions  and 
powers  which  are  now,  or  which  may 
be,  vested  in  the  Administrator 
(including  the  power  of  redelegation 
except  when  prohibited)  except  such 
authority  as  is  reserved  to  the 
Administrator  and  the  Deputy 
Administrators. 

Concurrent  Authority  and 
Responsibility  to  the  Administrator 

No  delegation  or  authorization 
prescribed  shall  preclude  the 
Administrator,  or  each  Deputy 
Adffiinisb-ator,  from  exerdsiog  any  of 
the  pow«rs  or  functioos  or  from 
performing  any  of  the  duties  confened 
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upon  them,  and  any  such  delegation  or 
authorization  is  subject  at  all  times  to 
withdrawal  or  amendment  by  the 
Administrator,  and  in  their  respective 
fields,  by  each  Deputy  Administrator. 
The  officers  to  whom  authority  is 
delegated  shall: 

Maintain  close  working  relationships 
with  officers  to  whom  they  report; 

Keep  superiors  advised  with  respect 
to  major  problems  and  developments; 

Discuss  with  superiors  proposed 
actions  involving  major  policy  questions 
or  other  important  considerations  or 
questions  including  matters  involving 
relationships  with  other  Federal 
agencies,  other  agencies  of  the 
Department,  other  Divisions  or  offices  of 
AMS,  and  other  governmental  or  private 
organizations  or  groups. 

Prior  Authorization  and  Delegations 

All  prior  delegations  and 
redelegations  of  authority  relating  to 
any  function,  program  or  activity 
covered  by  this  notice  shall  remain  in 
effect  except  to  the  extent  that  they  are 
inconsistent,  amended,  or  revoked. 
Nothing  herein  shall  affect  the  vaHdity 
of  any  action  taken  under  prior  ' 
delegations  or  redelegations  of  authority 
or  assignments  of  functions. 

Dated:  January  24, 1992. 
Donial  Haley, 

Administrator 

[FR  Doc.  92-2191  Filed  1-29-92;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

(Docket  92-002] 

Availability  of  Environmental 
Assessments  and  Rndings  of  No 
Significant  Impact  Relative  to  Issuance 
of  Permits  to  Field  Test  Genetically 
Englni»ered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


action:  Notice 


summary:  We  are  advismg  the  public 
that  two  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Healdi  Inspection  Service  relative 
to  the  issuance  of  permits  to  allow  the 
field  testing  of  genetically  engineered 
organisms.  The  assessments  provide  a 
basis  for  the  conclusion  that  the  field 
testing  of  these  genetically  engineered 
organisms  will  not  present  a  risk  Of  the 
introduction  or  dissemination  of  a  plant 
pest  and  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Based  on  the  findings  of 
no  significant  impact,  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  environmental  impact 
statements  need  not  be  prepared. 
ADDRESSES:  Copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA.  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Mary  Petrie,  Program  SpeciaHst, 
Biotechnology  Permits,  Biotechnology, 
Biologies,  and  Environmental  Protection, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
room  850,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD,  20782,  (301)  436- 
7612.  For  copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact,  write  Mr.  Clayton 
Givens  at  this  same  address.  The 
documents  should  be  requested  under 
the  permit  number  listed  below 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment]  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 


are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regidated  article  can  be  introduced  into 
the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  the  permit 
applications,  APHIS  assessed  the 
impact  on  the  environment  of  releasing 
the  organisms  under  the  conditions 
described  in  the  permit  applications. 
APHIS  concluded  that  the  issuance  of 
the  permits  listed  below  will  not  present 
a  risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessments  and 
findings  of  no  significant  impact,  which 
are  based  on  data  submitted  by  the 
applicants  as  well  as  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  the  following  permits  to 
allow  the  field  testing  of  genetically 
engineered  organisms: 


ParmitNa 

Permittee 

Date  issued 

Organism 

Field  test  location 

91-302-02 

91-268-02.  renewal  of  permit  90- 
353-01.  issued  on  04-18-91. 

CargiB  Hybrid  Seeds 

Ciba-Geigy  Corporation 

12-23-91 
12-30-91 

Com  plants  genetically  engineered  to  express  a 
pnospliino-thricin  acetyl  transiarase  gene,  tar  tol- 
erance to  the  tiertiicide  ghitaiinata 

deita^enrtotoxin  protein  from  fiacMa  Vuringiensis 
subsp.  kinMi  HD1  (Btk).  tor  misianoe  to  lepi- 
doptsfsn  insocts. 

Kane  County. 
Illinois. 

FranUin  County, 
Nont)  Carolina. 

The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4331  et  seq.). 


(2)  Regulations  of  the  Council  on 
Environmental  Quahty  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1509),  (3)  USDA 
Regulations  Implementing  N^A  (7  CFR 


part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384. 
August  28, 1979.  and  44  FR  51272^1274, 
August  31, 1979). 
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Done  in  Washington.  DC  this  24th  day  of 
January  1992. 

Robert  Melland. 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

|FR  Doc.  92-2260  FUed  1-28-92;  8:45  am] 

BILUNO  CODE  3410-M-M 


f  Docket  No.  92-003] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AQENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnoK  Notice. 

SUMMARY:  We  are  advising  the  public 
that  16  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 


regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

AODRCSSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South  Building, 
United  States  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue,  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  You  may  obtain  a  copy 
of  these  documents  by  writing  to  the 
person  listed  under  "FOR  further 

INFORMATION  CONTACT". 

FOR  FURTHBI  MFOIIMATION  CONTACT 

Mary  Petrie,  Program  Specialist, 
Biotechnology,  Biologies,  and 
Environmental  Protection, 
Biotechnology  Permits,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  room  850, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-7612. 


SUPPLEMENTARY  INFORMATION:  HiC 

regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Throu^ 
Genetic  Engineering  Which  are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  dbtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment- 


Application 
number 


Applicant 


91-353-01. 


91-353-02-.. 
91-357-01.... 


91-357-02.. 


91-35»^1. 


91-358-02™. 
91-360-01.... 


91-384-Ot. 


DNA  Plant  Technology  Corporation . 


University  of  CtSHomi,  at  Davis.. 
Calgene,  Incorporated _... 


Calgenai  Incorporated.. 


OuPont  Agrtcuitunil  Produds . 


Monsanto  Agricultural  Company 


OoMr^arSans. 


Date 
received 


12-19-91 

12-19-91 
12-23-91 


12-23-91 


12-24-91 


12-2441 


12-28-91 


12-30-91 


Tobacco  plants  genebcaHy  engineered  to 
gene  or  beta-l.3-glucanaae  genes  to 
patttogenic  fungi. 

Tomato  plants  genetically  engineered  to 
posaMe  atamems  >«cek««arOlc)  and 

Cotton  plants  genelicaHy  engineered  to 
tolerance  gene  from  /ClaaMA 
thuringiensi$  (cry  iA(c))  gene,  to 
dopteran  ineeds. 


a  chWnaae 
to 


<OS). 
a  bromoKynl 
and  a  Baotkm 


Potato  pianis  genetically  engineered  to  exprees  a  coat  protam 
at  the  potato  leaf  roS  vtn«  (PUKV)  and  a  Badtut  Itiuringtan- 
lit  aubap.  Sarwtofcwli  (Bit)  protam  to  oonlar  MilRaaei  to 
PU1V  and  GoloMdo  potMo  beede. 

Cotton  plants  gsneically  engineered  to  eieMaa  aLitulacMi 
aynttwaa  (ALS)  genea  to  oontar  toleranoe  to  flw  haibidda 


engineered  to  ei^reaa  taibuliydiMs 


Potato  planis  gertsMceSy  engineered  to  e^xeas  a 
BuMm  $nMlnijlmmi  lor  reaistMoe  to  Caloiado 
baade  (CP8),  and  to  ei^rees  coat  protam  ganaa  Inn 
leaf  ra«  Dtojs  (PlAV).  potato  viras  X  (PVX).  and  potato  vhua 
V  (PVY).  tar  resiatanos  to  Pli^,  PVX,  and  PVY. 


(AMegheiv  SaMtoaSenyl 


tBUOtar 


^^  ^*  J  *  -  -  *  *  -  -  -  *j  ^  — 

ff^iaio  leei  wcaaon 


CSankaCoata 

County, 

CaWomia. 
Yolo  County, 

GaMomla. 
Pinal  County, 

Artnna: 


vOtfMlft 


CAwSna. 
Cotniy. 


LaeCowi^. 


Counlas, 


CoyniafcTaaa 
QrandForfcs  _ 
County,  NofSi 


Oanyon  and 
CounSaa,  Idaha; 


GaMn«.Malna: 
tCowily, 


Caw% 
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A|)picitton 
numbv 


82-002-01. 


82-002-02. 


82-002-03.. 


82-002-04.- 


82-002-05. 


82-007-01. 


82-007-02. 


82-007-03 


Appicafit 


Monsanto  Agrictittural  Company.. 


Company- 


Agricuiiwal 


ftonaar  Hi-8rad  Inlamational,  Incoiporated.. 


Plonaar  Hi^red  Irtamational.  Incorporated. 


Plonaar  H»-Bred  liKemational,  Incoiporated. 


Monsanto  Agricuttural  Cornpany. 


Monsanto  Agricultural  Company. 


Monsanto  Agricultural  Company. 


01-02-92 


01-02-82 


01-02-82 


01-02-92 


01-02-92 


01-07-82 


01-07-82 


01-07-92 


Organism 


Potato  plants  genetically  engineered  to  express  a  solids  modm- 
cation  gene,  a  delta-endoloidn  protein  from  BacHus  Ihurin- 
giensis  subep.  lenebrioniB  (Btt),  and  coat  protein  genes  from 
potato  virus  X  (PVX).  and  potato  virus  Y  (PVY),  (or  resist- 
ance to  Colorado  potato  beetle.  PVX.  and  PVY. 

Potato  plants  genetically  engineered  to  express  a  solids  modifi- 
cation gene  and  a  delta-endotoxin  protein  from  BadHus 
thuhngienais  subap.  tanebrioniB  (Btt).  for  resistance  to  Cok> 
rado  potato  beetle. 

Com  plants  genetically  enginoorod  to  express  a  coat  protein 
gene  from  maize  cMorolic  dwarf  virus  (ItCOV)  for  resistance 
to  MCOV.  and  the  selectable  mailter  plKMphlno*Mcin  acetyl- 
transferase  from  &  hygroacaficus,  conferring  tolerance  to 
tlie  herbicide  gkjfosinate. 

Com  plants  genetically  engineered  to  express  a  coat  protein 
gene  from  a  maize  cNorolic  mottle  vinM  (MCMV)  tor  resist- 
ance to  MCMV.  and  the  selectable  marker  phoaphinothricin 
acetyltransferase  from  S  hygmacofiicua.  conlerring  toler- 
ance to  the  herbicide  glufosinate. 

Com  plants  genetically  engineered  to  express  a  coat  protein 
gene  from  a  maize  dwarf  mosaic  virus  (MDMV)  for  resist- 
ance to  MDMV.  and  the  seleclable  maitor  phoepMnothridn 
acetyltransferase  from  £  hygroacopicua,  conferring  toler- 
ance to  ttw  herbicide  glufosinate. 

Soybean  plants  genetically  engineered  to  express  the  enzyme 
S-enolpyruvyl  sNlumate-3-phosphate  synthase  (EPSPS)  and/ 
or  a  metabolizing  enzyme  for  tolerance  to  the  herbicide 
glyphosate. 

Soybean  plants  genetically  engineered  to  express  the  enzyme 
5-enolpynjvyt  shilumate-3H)hosphata  synthase  (EPSPS)  and 
a  metabolizing  enzyirte  for  toleranca  to  the  herbicide  glypho- 
sala 


Soybean  plants  genetically  engineered  to  express  the  enzyme 
5-enolpynjvyl  shikimate-3-phosphate  synthase  (EPSPS)  and 
a  metabolizing  enzyme  for  tolerance  to  the  herbicide  glypho- 
sate. 


Field  test  location 


Oneida  and 
Waushara 
Counties. 


Essen  and  Suffok 
Counties,  New 
York. 

Obion  County, 
Tennessee. 


Fiankin.  Harlan, 
wdYork 
Counties, 
Nebraska. 

Pok  County,  kwa. 


Jersey  County, 
HtiiXJiS 


Crittenden  County, 

Arkansas; 

Christian 

County.  Illinois; 

Benton  County, 

Indtarta;  Story 

County,  Iowa; 

and  Queen 

Annes  County, 

Maryland. 
Polk  County,  Iowa; 

and  Obion 

County, 


Done  in  Washington,  DC  this  24th  day  of 
January  1992. 

Robert  Melknd, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc  92-2282  Filed  1-29-62;  a-45  am] 
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Forest  Service 


Smokey-Corridor  TlmlMr  Sales,  Lewis 
and  Clailc  National  Forest,  Meagher 
County,  MT 

AOCNCV:  Forest  Service,  USDA 
ACTtON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS]  to  analyze  and  disclose 
the  environmental  impacts  of  timber 
harvest  associated  road  construction, 
and  prescribed  fire  to  the  various 
resoiut^s.  The  harvest  of  merchantable 
trees  wotild  be  scheduled  in  four  large 
sales  (totaling  1,400  acres)  to  be  sold  in 
Fiscal  Years  (FY)  1993. 1991 1995  and 
1986.  These  timber  sales  include 


Corridor  (400  acres-FY  1993),  Smokey  B 
(400  acres-FY  1994),  Mizpah  (200  acres- 
FY  1995),  and  South  Deadman  (400 
acres-FY  1998).  The  harvest  of  post, 
poles,  and  other  submerchantable  trees 
would  be  scheduled  in  several  small 
sales  (500  acres)  to  be  sold  in  FYs  1993- 
2002.  Fire  management  practices 
(burning  grasslands  to  prevent  conifer 
encroachment)  would  be  scheduled 
throughout  the  decade. 

Road  construction  (6  miles)  and 
reconstruction  (8  miles)  would  be 
scheduled  starting  in  1993  and  most 
likely  be  completed  by  FY  2000.  Post- 
sale  activities,  firewood  gathering,  site 
preparation,  and  slash  disposal  are 
expected  to  be  completed  within  two 
years  after  the  closure  of  each  sale. 
Road  construction  and  reconstruction 
would  be  needed  to  implement  the 
timber  harvest  and  other  management 
practices.  The  Forest  Service  also 
proposes  to  change  the  botmdaries  of 
Management  Areas  A,  B,  C  F,  and  H 
throu^  an  amendment  to  the  Forest 
Plan,  in  order  to  better  fit  the 
management  area  goals  identified  in  the 
Forest  Plan. 


DATES:  Comments  concerning  the  scope  - 
of  the  analysis  should  be  received  in 
writing  within  on  or  before  March  2, 
1992,  in  order  to  receive  timely 
consideration  in  the  preparation  of  the 
Draft  EIS. 

ADDRESSES:  Send  vn-itten  comments  to 
Victor  Standa,  District  Ranger.  Kings 
Hill  Ranger  District.  204  W.  Folsom,  Box 
A.  White  Sulphur  Springs,  MT  59645. 

FOR  FURTHER  INFORMATION  CONTACn 

Craig  Cowie,  Smokey-Corridor 
Interdisciplinary  Team  Leader,  Kings 
Hill  Ranger  District  (406)547-3361. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  projects  are  within  the 
Corridor  Geographic  Unit  (LB-3],  the 
Black  Butte  Geographic  Unit  (LB-4).  and 
the  Smokey  Geographic  Unit  (LB-7)  as 
defined  by  the  Forest  Plan.  The  project 
area  of  approximately  89,000  acres 
includes  all  lands  between  Showdown 
Winter  Sports  Area  south,  to  the  District 
botmdary  firom  the  Musselshell  River  on 
the  east,  to  Coxcombe  Butte  on  the  west. 
About  77,000  acres  of  the  project  area 
are  National  Forest  System  lands  and 
approximately  12,000  acres  of  private 
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land.  The  project  area  is  approximately 
IS  miles  north  of  Wliite  Sulphur  Springs. 
Montana. 

The  timber  management  practices 
associated  with  the  four  sales  are 
addressed  together  because  the  timing 
and  geographic  location  represent  a 
similar  action  under  40  CFR 
§  1508.25(a)(3].  Road  construction  and 
fire  management  practices  represent 
connected  actions  under 
§  lS08.25(a)(i)(iii).  The  scope  of  the 
proposed  action  is  site-speciflc  with 
timer  practices  identified  on  a  stand 
basis,  ^rropriate  mitigation  measures 
are  designed  to  respond  to  the  identified 
issues  and  anticipated  effects.  The 
scope  of  the  proposed  action  will  be 
determined  by  looking  at  the  range  of 
alternatives,  and  impacts  as  specified  by 
the  National  Environmental  Policy  Act. 
■    This  EIS  will  tier  to  the  Lewis  and 
Clark  National  Forest  Land  and 
Resource  Management  Plan  of  June, 
1986,  which  provides  goals  and 
objectives.  Forest-wide  management 
standards  and  management  area 
prescriptions  are  identiHed  in  the  Plan 
to  provide  overall  guidance  and 
management  practices  in  achieving 
these  goals  and  objectives.  The  primary 
purpose  and  need  for  the  proposed 
action  is  to  begin  harvesting  timber  that 
is  mature  and  overmature  and/or  in  a 
state  of  high  risk  from  insect  and/or 
disease,  and  to  help  supply  commercial 
demands  for  timber  on  a  long-term 
sustained  yield  basis.  These  stands  of 
timber  are  proposed  for  harvest  at  this 
time  because  of  their  poor  condition  and 
occurring  mortality.  Timber  sales  were 
projected  in  the  Forest  Plan  in  the  Sheep 
Creek  and  Deadman  Creek  drainages. 

The  areas  of  proposed  harvest  for  the 
Smokey-Corridor  project  are  within 
Management  Areas  A,  B,  and  C  of  the 
Lewis  and  Clark  Forest  Plan. 

The  goal  for  Management  Area  A  is  to 
"(pjrotect,  maintain  or  enchance  the 
scenic  values.  Meet  the  visual  quaUty 
objectives,  usually  retention  or  partial 
retention,  with  all  management 
activities.  Provide  moderate  timer  and 
range  levels"  (Forest  Plan,  page  3-3). 

llie  goal  for  Management  Area  B  is  to 
"(ejmphasize  timber  management  and 
provide  a  moderate  level  of  livestock 
forage  production,  while  minimizing 
impacts  to  other  resources"  [Forest  Plan, 
page  3-9). 

The  goal  for  Management  Area  C  is  to 
"(m)aintain  or  enhance  existing  elk 
habitat  by  maximizing  habitat 
effectiveness  as  a  primary  management 
objective.  Emphasis  will  also  be 
directed  toward  management  for  habitat 
diversity  to  support  a  variety  of 
indigenous  wildlife  species.  Commodity 
resource  management  will  be  practiced 


where  it  is  compatible  to  other 
resources"  (Forest  Plan,  page  3-15). 

No  public  meeting  will  be  held  prior  to 
the  issuance  of  the  Draft  EIS.  However, 
a  letter  indicating  the  proposed  action 
and  a  map  of  the  project  area  will  be 
sent  to  intrest  pubUcs  for  comment.  One 
public  meeting  will  be  held  during  the 
formal  review  period  of  DEIS  Qune 
1992).  However,  the  public  is  invited  to 
visit  with  Forest  Service  officials  at  any 
time  during  the  EIS  preparation  prior  to 
the  issuance  of  the  Record  of  Decision. 

The  Forest  Service  is  seeking 
information  and  comments  from  Federal, 
State,  and  local  agencies  and 
individuals  and  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  actions.  The  agency  invites 
written  comments  and  suggestions  on 
the  issues  and  management 
oppportunities  in  the  area  being 
analyzed.  This  information  will  be  used 
in  preparing  the  draft  environmental 
impact  statement  (DEIS).  This  process 
includes: 

1.  Identification  of  potential  issues 
related  to  the  proposed  action. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Eliminiation  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identification  of  alternatives  to  the 
proposed  action. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

6.  Determination  of  potential 
cooperating  agencies  and  task 
assignments. 

The  analysis  will  consider  a  range  of 
alternatives.  One  of  these  will  be  the 
"No-Action"  alternative,  in  which  all 
harvest  and  regeneration  activities  are 
deferred.  Other  alternatives  will 
examine  various  levels  and  locations  of 
treatment  and  regeneration  to 
emphasize  differing  mixes  of  timber  and 
non-timber  resource  values. 

The  analysis  will  disclose  the 
environmental  effects  of  alternative 
ways  of  implementing  management 
direction  outlined  in  the  Forest  Plan  and 
in  addressing  the  identified  issues.  The 
Forest  Service  will  analyze  and 
document  the  direct,  indirect,  and 
cumulative  environmental  effects  of  the 
alternatives.  In  addition,  the  EIS  will 
disclose  site-specific  mitigation 
measures  and  the  effectiveness  of  each 
proposed  mitigation  measure. 

Preliminary  scoping  has  been  done  for 
this  project  by  the  interdisciplinary  team 
from  the  Lewis  and  Clark  National 
Forest  and  six  major  issues  have  been 
identified. 


Tmiber  (Lwvm  1) 

(a)  Provide  timber  output  as  directed 
in  the  Forest  Plan  goals  and  objectives 
for  Management  Areas  A,  B,  and  C,  as 
measured  by  suitable  forest  lands  put 
under  regulated  management. 

(b)  Move  towards  a  more  balanced 
size  class  structure,  as  measured  by  the 
acres  by  size  class. 

(c)  Ensure  cost  effective  timber 
resource  outputs,  as  measured  by 
present  net  value  (PNV)  and  benefit/ 
cost  ratio  (B/C). 

Elk  (Issue  2) 

(a)  What  are  the  effects  on  elk 
effective  cover,  as  measured  by  effective 
hiding  cover  percentages? 

(b)  What  are  the  effects  on  elk  habitat 
availability,  as  measured  by  elk 
displacement? 

(c)  What  are  the  effects  on  elk  hunter 
opportunity,  as  measured  by  elk 
vulnerability? 

Biodiversity  (issue  3) 

(a)  What  are  the  effects  of  the 
proposed  actions  on  threatened  and 
endangered  species,  sensitive  species, 
management  indicator  species,  snag 
dependent  species,  old  growth  habitat, 
riparian  areas,  and  fragmentation  and 
corridors? 

(b)  What  actions  should  be  taken  to 
maintain  and/or  restore  the  biological 
diversity  and  create  a  mosaic  of 
successional  stages  in  these  fir 
dependent  communities? 

Water  Resources  (Issue  4) 

(a)  What  are  the  effects  on  sediment 
produced  over  current  levels  on  State 
water  quality  standards? 

(b)  What  are  the  effects  on  fishery 
resources,  as  measured  by  the  predicted 
changes  in  spawning  and  rearing 
habitat? 

Visual  Quality  (Issue  5) 

What  are  the  effects  of  the  proposed 
action  on  the  visual  resource  as  viewed 
from  U.S.  Highway  89  (Kings  Hill  Scenic 
Byway)  and  Showdown  Winter  Sports 
Area? 

Recreation  (Issue  6) 

(a)  What  are  the  effects  of  the 
proposed  action  on  winter  recreation 
activities  and  opportunities? 

(b)  What  are  the  effects  of  the 
proposed  action  on  summer-fall 
recreation  activities  and  opportunities? 

The  DEIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  a  notice  of  availability  of  the  DEIS 
published  in  the  Federal  Register.  It  is 
estimated  that  the  DEIS  will  be 
available  for  public  review  in  June  1992. 
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The  comment  period  on  the  DEIS  will 
be  for  45  days  from  the  date  of 
publication  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553,  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  (FEIS) 
may  be  waived  or  dismissed  by  the 
courts.  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334. 1338  (E.D.  Wis. 
1980).  Because  of  these  court  rulings,  it 
is  very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  45-day  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  they  can 
be  meaningfully  considered  and 
responded  to  in  the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  spedflc 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  a  45-day  public  comment  period, 
the  comments  received  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  FEIS.  The  FEIS  is 
scheduled  to  be  completed  by  October, 
1992.  The  Forest  Service  will  respond  in 
the  FEIS  to  the  comments  received  on 
'  the  DEIS.  John  D.  Gorman,  Forest 
Supervisor  for  the  Lewis  and  Clark 
National  Forest,  the  responsible  official 
for  this  EIS,  will  make  a  decision 
regarding  this  proposal  after  considering 
the  comments,  responses,  and 
environmental  consequences  discussed 
in  the  FEIS  as  well  as  applicable  laws, 
regulations,  and  policies.  The  decision 


and  reasons  for  the  decision  will  be 
documented  in  a  Record  of  Decision. 
The  Forest  Supervisor's  address  is: 
1101 15th  St.  N..  Box  869,  Great  Falls. 
KIT  59403. 

Dated:  January  24. 1992. 
John  D.  Gonnan. 

Forest  Supervisor,  Lewis  and  Clark  National 

Forest. 

[FR  Doc.  92-2221  Filed  1-29-92;  8:45  amj 
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Packers  and  Stockyard* 
Administration 

Amendment  to  CertificatkNi  of  Cantral 
Filing  System— Oklatioma 

The  Statewide  central  filing  system  of 
Oklahoma  has  been  previously  certified, 
pursuant  to  section  1324  of  the  Food 
Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  Haimah  D. 
Atkins,  Secretary  of  State,  for  farm 
products  produced  in  that  State  (52  PR 
49056.  December  29. 1987). 

The  certification  is  hereby  amended 
on  the  basis  of  information  submitted  by 
John  Kennedy,  Secretary  of  State,  for  an 
additional  farm  product  produced  in  that 
State  as  follows:  Rhea.- 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Sec.  1324(c)(2],  Pub.  L  99-198. 99 
Stat.  1535,  7  U.S.C.  1831(c)(2);  7  CFR 
2 18(e)(3),  2.5e(aK3).  55  FR  22795. 

Dated:  January  27, 1992. 
Calvin  W.  Watkins. 
Acting  Administrator,  PacJiers  and 
Stockyards  Administration. 
[FR  Doc.  92-2285  Filed  1-29-92;  8:45  am] 
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Rural  Electrtfication  Administration 

Finding  of  No  Significant  impact; 
Adams  Electric  Cooperative,  Inc. 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  parts  1500- 
1508),  and  REA  Environmental  Policies 
and  Procedures  (7  CFR  part  1794).  has 
made  a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the  construction 
of  a  headquarters  facility  in  Adams 
County.  Pennsylvania  by  Adams 
Electric  Cooperative.  Inc.  (AECJ. 


FOM  FURTHER  INFORMATION  CONTACT: 

REA's  FONSI  and  AECs  Borrower's 
Environmental  Report  (BER),  may  be 
reviewed  at  and  copies  obtained  from 
the  office  of  the  Director,  Northern 
Regional  Division,  REA,  room  0243. 
South  Agriculture  Building,  Washington, 
DC  20250,  telephone  (202)  720-142a  or  at 
the  office  of  AEC,  P.O.  Box  isa 
Gettysburg,  Pennsylvania  17325. 
telephone  (717)  334-9211.  during  regular 
business  hours.  Questions  or  comments 
on  the  proposed  project  should  be  sent 
to  the  REA  contact 

SUFFLSMENTARV  INFORMATION:  REA  has 
reviewed  the  BER  submitted  by  AEC 
.and  has  determined  that  it  represents  an 
acciurate  assessment  of  the  scope  and 
level  of  environmental  impacts  of  the 
proposed  project.  The  BER,  which 
includes  input  bom  certain  state  and 
Federal  agencies,  has  been  adopted  by 
REA  to  serve  as  its  Environmental 
Assessment  (EA). 

The  proposed  construction  project 
consists  of  an  office  building,  an 
operations  building/service  center,  a 
pole  storage  area,  employee,  visitor  and 
cooperative  vehicle  paridng  and  two 
storm  water  detention  basins.  AEC  has 
purchased  8  hectiires  (20  acres)  of  whidi 
6.8  ha  (17  a)  would  be  affected  by  the 
proposed  facibties. 

/dtematives  examined  for  the 
proposed  project  included  no  action  and 
alternative  sites.  REA  has  determined 
that  the  proposed  project  is  an 
enviroiunentally  acceptable  alternative 
that  meets  AECs  need  with  a  minimum 
of  adverse  emnronmental  impact. 

REA  has  determined  that  the 
proposed  project  will  have  no  effect  on 
cultural  resources,  floodplains,  water 
quabty,  air  quality  or  threatened  and 
endangered  species  or  critical  habitat. 
The  proposed  project  is  expected  to 
have  minimal  impact  on  important 
farmland.  The  farmland  soil  proposed  to 
be  converted  to  AECs  use  ranks 
relatively  low  in  importance  according 
\o  the  Soil  Conservation  Service's  (SCSJ 
survey.  In  addition,  the  proposed  site 
has  been  rezoned  for  commercial  use 
thereby  committii^  it  to  development 
The  SCS  has  determined  that  the 
proposed  site  is  a  prior  converted 
(cropland)  wetland  thereby  exempting  it 
from  the  scope  of  Executive  Order 
•  11990.  Therefore,  wetlands  will  not  be 
affected  by  the  proposed  project  REA 
has  identified  no  other  matters  of 
potential  concern  related  to  the 
proposed  project 

III  accordance  with  REA 
Environmental  Policies  and  Procedures, 
7  CFR  part  1794.  AEC  published  a  legal 
notice  in  The  Gettysburg  Times  whidi 
has  a  general  circulatioa  in  Adams 
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County.  The  notice  appeared  in  the 
November  30  and  December  2  editions 
of  the  newspaper.  The  public  was  given 
30  days  to  respond  on  the  environmental 
impact  of  the  project.  No  responses  to 
the  notice  were  recieived  by  AEC  or 
REA. 

As  a  result  of  its  independent 
evaluation,  REA  has  concluded  that 
project  approval  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment  "nierefore,  REA  has  made 
a  FONSI  with  respect  to  the  proposed 
project.  The  preparation  of  an 
environmental  impact  statement  is  not 
necessary. 

Dated:  January  21. 1992. 
George  E.Pntt 

Deputy  AdministTvtor— Program  Operations. 
[FR  Doc.  92-2261  Filed  1-29-92:  8:45  am) 
nuMa  CODE  Mio-i5-a 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Symone  Morrfs  Behrmenn;  Order 
Denying  Permission  To  Apply  for  or 
Use  Export  Licenses 

In  the  Matter  of:  Symone  Morria  Behrmann. 
11  Goldfinch  Court  #505.  Toronto.  Canada. 
Respondent 

On  May  10, 1990,  Symone  Morris 
Behrmann  was  convicted  in  the  U.  S. 
District  Court  for  the  District  of 
Columbia  of  violating  section  38  of  the 
Arms  Export  Control  Act  {22  U.S.C. 
2778)  (AECA).  Section  11(h)  of  the 
Export  Administration  Act  of  1979,  as 
amended  (50  lf.S.C.A.  app.  2401-2420 
(1991)]  (EAA),»  provides  that,  at  the 
discretion  of  the  Secretttry  of 
Commerce,*  no  person  convicted  of  a 
violation  of  section  38  of  the  AECA.  or 
certain  other  provisions  of  the  United 
States  Code,  shall  be  eligible  to  apply 
for  or  use  any  export  Ucense  issued 
pursuant  to,  or  provided  by,  the  EAA  or 
the  Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  768- 
799  (1991)]  (the  Regulations),  for  a 
period  of  up  to  10  years  from  the  date  of 
the  conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  EAA  in 


■  The  EAA  expired  on  September  30,  ISSO. 
Executive  Order  12730  (55  PR  40373.  October  2. 
1980)  oontinoed  the  Regulation*  in  effed  under  the 
International  Emergency  Economic  Power*  Act  (SO 
U.S.CA.  17m-1708  (IWl)). 

'  Purauant  to  appropriate  delegation*  of  authority 
that  are  reflected  in  the  Regulation*,  tlie  Director. 
Office  of  Bxpoft  Ucenaing.  in  conanltation  with  the 
Director,  Office  of  Export  Enforcement  exerciaet 
the  authority  gruited  to  the  Seoetary  by  lection 
11(h)  of  the  EAA. 


which  such  a  person  had  any  interest  at 
the  time  of  his  conviction  may  be 
revoked. 

Pursuant  to  SS  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  AECA,  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  license  issued  piuvuant  to,  or 
provided  by,  the  EAA  and  the 
Regulations  and  shall  also  determine 
whether  to  revoke  any  export  Ucense 
previously  issued  to  such  a  person. 
Having  received  notice  of  Behrmann's 
conviction  for  violating  the  AECA,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement  I 
have  decided  to  deny  Behrmann 
permission  to  apply  for  or  use  any 
export  license,  including  any  general 
license,  issued  pursuant  to,  or  provided 
by,  the  EAA  and  the  Regulations,  for  a 
period  of  10  years  from  the  date  of  his  - 
conviction.  The  10-year  period  ends  o^ 
May  10,  2000. 1  have  also  decided  to    ( 
revoke  all  export  licenses  issued 
pursuant  to  the  EAA  in  which  Behrmann 
had  an  interest  at  the  time  of  his 
conviction. 

Accordingly,  it  is  hereby  Ordered 

I.  All  outstanding  individual  validated 
licenses  in  which  Behrmann  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
retimied  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Behrmann's  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

II.  Until  May  10,  2000,  Symone  Morris 
Behrmann,  11  Goldfinch  Cotul  #505, 
Toronto,  Canada,  hereby  is  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part  and  subject  to  the 
Regulations.  Without  limiting  the 
generahty  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department:  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  dociunent  to  be  submitted 
therewith:  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 


general  export  license,  reexport 
authorization  or  other  export  control 
document  (iv)  in  carrying  on 
negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of. 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations:  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  (  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Behrmann  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  tc 
the  provisions  of  this  Order. 

IV.  As  provided  in  (  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
rielating  to  an  export  or  reexport  of 
commodities  or  technical  data  by.  to,  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration:  or  (ii)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport  finance,  or 
otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States: 
(b)  in  any  reexport  thereof:  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  tmtil  May  10, 
2000. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Behrmann.  This  Order  shall 
be  published  in  the  Federal  Regiister. 

Dated:  fanuary  22, 1992. 
UiaS-Baiid. 
Dinctor,  Office  of  Export  Licensing. 

[FR  Doc  82-22S4  Filed  l-2»-«2:  a-45  amj 
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Action  AftaeUng  Export  Privileges; 
Maryanne  E.  CaHaghan;  Order  Denying 
Permission  To  Apply  for  ^r  Use  EiqNKt 


T' 


In  the  Matter  of:  Maryanne  E. 
CaHaghan,  39  Congress  Street,  Warwick, 
Rhode  Island  02889,  Respondent. 

On  July  20, 1990,  Maryanne  E. 
CaHaghan  was  convicted  in  the  U.S. 
District  Court  for  the  District  of 
Columbia  of  violating  Section  38  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2778)  (AECA).  Section  11(h)  of  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C.A.  app.  2401-2402 
(1991))  (EAA),»  provides  that,  at  the 
discretion  of  the  Secretary  of 
Commerce,'  no  person  convicted  of  a 
violation  of  Section  38  of  the  AECA,  or 
certain  other  provisions  of  the  United 
States  Code,  shall  be  eligible  to  apply 
for  or  use  any  export  license  issued 
pursuant  to,  or  provided  by,  the  EAA  or 
the  Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  768- 
799  (1991))  (the  Regulations),  for  a 
period  of  up  to  10  years  from  the  date  of 
the  conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  EAA  in 
which  such  a  person  had  any  interest  at 
the  time  of  his  conviction  may  be 
revoked. 

Pursuant  to  S9  770.15  and  772.1(g)  of 
the  Regulations,  upon  notiflcation  that  a 
person  has  been  convicted  of  violating 
the  AECA.  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  license  issued  pursuant  to,  or 
provided  by,  the  EAA  and  the 
Regulations  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 
Having  received  notice  of  Callaghan's 
conviction  for  violating  the  AECA,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement,  I 
have  decided  to  deny  CaHaghan 
permission  to  apply  for  or  use  any 
export  Ucense,  including  any  general 
license,  issued  pursuant  to,  or  provided 
by,  the  EAA  and  the  Regulations,  for  a 
period  of  10  years  from  the  date  of  her 
conviction.  The  10-year  period  ends  on 
luly  20,  2000. 1  have  also  decided  to 
revoke  all  export  licenses  issued 


>  The  EAA  expired  on  September  3a  1990. 
Executive  Order  12730  (55  FR  40373,  October  2. 
1900)  continued  the  Regulation*  in  effect  under  the 
International  Emergency  Economic  Power*  Act  (SO 
U.S.CA.  1701-1706  (1991)). 

*  Fiinuant  to  appropriate  delegation*  of  authority 
that  an  reflected  in  the  Regulations,  the  Director, 
Office  of  Export  Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement,  exercise* 
the  authority  yvnled  to  the  Secretary  by  tection 
11(h)  (rf  the  EAA. 


pursuant  to  the  EAA  in  which  Callaghan 
had  an  interest  at  the  time  of  her 
conviction. 

Accordingly,  it  is  hereby  Ordered: 

I.  All  outstanding  individual  validated 
Ucenses  in  which  Callaghan  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  OfGce  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Callaghan's  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

n.  Until  20,  2000,  Maryanne  E. 
Callaghan,  39  Congress  Street,  Warwick, 
Rhode  Island  02889,  hereby  is  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  Ucense  application  or 
request  for  reexport  authorization,  or 
any  docimient  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license,  reexport 
authorization  or  other  export  control 
document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
commpnt  as  provided  in  S  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Callaghan  by  affiliation, 
ownership,  control,  or  position  of 
responsibiUty  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

rv.  As  provided  in  S  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  maimer  or  capacity:  (i) 


Apply  for.  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by.  to.  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of.  forward,  transport,  finance,  or 
otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  July  20. 
2000. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Callaghan.  This  Order  shall 
be  published  in  the  Federal  Register. 

Dated-  January  22. 1982. 
lainS-Biinl. 

Director,  Office  of  Export  Licensing. 
[FR  Doc  92-2255  Filed  1-29-92;  &-45  am] 
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Action  Affecting  Export  Privileges; 
George  Wenzl;  Order  Denying 
Permission  To  Apply  for  or  Use  Export 
Ucenses 

In  the  Matter  of:  George  Wenzl,  7375  South 
Potomac  Englewood,  Colorado  80112, 
Respondent 

On  November  19, 1987,  George  Wenzl 
(Wenzl)  was  convicted  in  the  U.S. 
District  Court  for  the  District  of 
Colorado  of  violating  section  38  of  the    . 
Arms  Export  Control  Act  (22  U.S.C. 
2778)  (AECA).  Section  11(h)  of  the 
Export  Administration  Act  of  1979.  as 
amended  (50  U.S.CA.  app.  2401-2420 
(1991))  (EAA).>  provides  that,  at  the 
discretion  of  the  Secretary  of 
Commerce.'  no  person  convicted  of  a 


■  The  FAA  expired  on  September  30,  issa 
Executive  Order  12730  (55  FR  40373.  October  2. 
1990)  continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
UAOA.  1701-1706  (1901)). 

*  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Export  Licensing,  in  consoltatian  with  the 
Director,  Office  of  Export  Enforcemeat,  exerdaes 
the  authority  granted  to  the  Secretary  by  sectian 
11(h)  6f  the  EAA. 


UMI 
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violation  of  section  38  of  ^  AECA.  or 
certain  other  provisions  of  the  United 
States  Code,  shall  be  eligible  to  apply 
for  or  use  any  export  license  issued 
pursuant  to,  or  provided  by,  the  EAA  or 
the  Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  768- 
799  (1991))  (the  Regulations),  for  a 
period  of  up  to  10  years  from  the  date  of 
the  conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  EAA  in 
which  such  a  person  had  any  interest  at 
the  time  of  his  conviction  may  be 
revoked. 

Pursuant  to  §S  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  AECA,  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  license  issued  pursuant  to,  or 
provided  by,  the  EAA  and  the 
Regulations  and  shall  also  determine 
whether  to  revoke  and  export  Ucense 
previously  issued  to  such  a  person. 
Having  received  notice  of  Wenzl's 
conviction  for  violating  the  AECA,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement  I 
have  decided  to  deny  Wenzl  permission 
to  apply  for  or  use  any  export  license, 
including  any  general  license,  issued 
pursuant  to,  or  provided  by,  the  EAA 
and  the  Regulations,  for  a  period  of  10 
years  from  the  date  of  his  conviction. 
The  10-year  period  ends  on  November 
19. 1997. 1  have  also  decided  to  revoke 
all  export  licenses  issued  pursuant  to 
the  EAA  in  which  Wenzl  had  an  interest 
at  the  time  of  his  conviction. 

Accordingly,  it  is  hereby  Ordered: 

I.  All  outstanding  individual  validated 
licenses  in  which  Wenzl  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  office  of  Eiqx}rt 
Licensing  for  canceliatioa.  Further,  aU  of 
Wenzl's  privileges  of  participating,  in 
any  manner  or  capacity,  in  any  spedaJ 
licensing  procedure,  including,  but  not 
limited  to.  distribution  licenses,  are 
hereby  revoked. 

n.  Until  November  19, 1997,  George 
Wenzl,  7375  South  Potomac  Englewood, 
Colorado  80112,  hereby  is  deni^  all 
privileges  of  participating,  directiy  tx 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  ^tes  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  die  United  States,  in 
whole  or  in  part  sad  subject  to  the 
Regulations.  WidKMtt  Umitlag  the 
generality  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directiy  or 
indirecdy,  in  any  manner  or  capacity:  (i) 


As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  doctunent  to  be  submitted 
therewith:  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license,  reexport 
authorization  or  other  export  control 
document  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  ot 
in  whole  or  in  part  any  commodities  or 
technical  data  exportnl  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations:  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

IIL  After  notice  and  opportunity  for 
comment  as  provided  in  i  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Wenzl  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  As  provided  in  \  787.12(a)  of  tiie 
Regulations,  without  prior  disclosiue  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement  no  person  may  directiy  or 
indirectiy,  in  any  manner  or  capacity:  (i) 
Apply  for.  obtain,  or  use  tmy  license. 
Shipper's  Export  Dedaration.  bill  of 
lading,  or  other  eiqxnt  control  doctunent 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by,  to,  or 
for  another  person  tiien  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration:  or  (ii)  order,  buy, 
receive,  use,  sell,  dehver,  store,  dispose 
ot  forward,  transport  finance,  or 
otherwise  service  or  participate:  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  tedmical  data  exported  or 
to  be  exported  from  the  United  States: 
(b)  in  any  reexport  thereof:  or  (c)  in  any 
other  transaction  «diich  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directiy  or  indirectiy,  any  of  these 
fransactions. 

V.  TUs  Order  is  effective  immediately 
and  shall  remain  in  effect  untQ 
November  19i  1907. 

VL  A  copy  of  tUs  Order  shall  be 
delivered  to  Wenzl.  This  Order  shall  be 
published  in  the  Federal  Ragistsr. 


Dated-  Januaiy  22. 198Z. 
UaS-Baiid. 

Director,  Office  of  Export  Liceming. 
[Fit  Doc  92-2257  Filed  1-29-82: 845  un] 

BUJNQ  coot  »10-OT-« 


Action  AffscUnQ  Export  PrlvllaQas!  Yif 
Hao  Uu,  aka  NHchaal  Uu,  aka  DavM 
Uu;  Ordar  Dsnytoig  Pannlsalon  To 
Apply  for  or  Uaa  Export  Ucansas 

In  the  Matter  of:  YU-HAO  UU,  also 
known  as  KQCHAEL  LIU  and  as  DAVID 

LIU,  c/o  Triumph  Comdata  Corp.  7F  No. 
82.  Sung  Teh  Road  Taipei.  Taiwan. 
R.O.C.,  Respondent 

On  January  31, 1990,  Yu-Hao  Liu.  also 
known  as  Michael  Liu  and  as  David  Liu 
(Liu),  was  convicted  in  the  U.S.  District 
Court  for  the  Northern  District  of  Illinois 
of  violating  Section  2410(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.CA.  app.  2401-2420  (1991)) 
(EAA).>  Section  11(h)  of  tiie  EAA 
provides  that  at  the  discretion  of  the 
Secretary  of  Commerce,*  no  person 
convicted  of  a  violation  of  the  EAA.  or 
certain  other  provisions  of  the  United 
States  Code,  shall  be  eUgible  to  apply 
for  or  use  any  export  license  issued 
pursuant  to,  or  provided  by,  the  EAA  or 
the  Export  Administration  Regulations 
(currentiy  codified  at  15  CFR  parts  788- 
799  (1991))  (tiie  Regulations),  for  a 
period  of  up  to  10  years  from  the  date  of 
the  conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  EAA  in 
which  si^  a  person  had  any  interest  at 
the  time  of  his  conviction  may  be 
revoked. 

Pursuant  to  §i  77ai5  and  772.1(g)  of 
the  Regulations;  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  EAA,  die  Director.  Office  of  Export 
Licensing,  in  consultation  with  the 
Director.  Office  of  Export  Enforcement 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  license  isswsd  pursuant  to,  or 
provided  by,  the  EAA  and  the 
R^^ations  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 
Having  received  notice  of  Liu's 
conviction  for  violating  the  EAA.  and 
following  consultants  with  the  Director. 


>  Tha  BAA  «xplnd  on  Sqitambw  aa  tasa 
BxecaHv*  (Mw  12730  (S5  PR  WSTS.  Octobw  2. 
IflSO)  «a«HiiMd  Ite  Rasulattont  bi  •ffiad  undar  ItM 
IntMMtkiMl  Bmatsmcy  Eoonnmk  Pmrnm*  Ael  (H 

U.S.CA.  iTm-iTos  (tasii). 

TwMMltriepiiriiiliitiliBrHnr--*— ' — *t 
that  m  raflMlid  ia  liM  Rarriatiaaa.  liM  DIrackK 
OIBoa  df  Export  UoMHii«.  la  oowidtaliaa  wtth  Iha 
Diractar.  OAea  oTlKparl  ■iiftaiaiiwnl.  axardaaa 
Iha  anthortty  panlad  10  tha  Sacrttaiy  by  aactioa 
11(h)  of  tfaa  BAA. 
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Office  of  Export  Enforcement,  I  have 
decided  to  deny  Liu  permission  to  apply 
for  or  use  any  export  license,  including 
any  general  license,  issued  pursuant  to, 
or  provided  by,  the  EAA  and  the 
Regulations,  ^r  a  period  of  10  years 
from  the  date  of  his  conviction.  The  10- 
year  period  ends  on  July  31,  2000. 1  have 
also  decided  to  revoke  all  export 
licenses  issued  pursuant  to  the  EAA  in 
which  Liu  had  an  interest  at  the  time  of 
her  conviction. 

Accordingly,  it  is  hereby  Ordered: 

I.  All  outstanding  individual  validated 
licenses  in  which  Liu  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Liu's  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

n.  Until  January  31,  2000,  Yu-Hao  Liu, 
also  known  as  Michael  Liu  and  as  David 
Liu  (Liu),  c/o  Triumph  Comdata  Corp„ 
7¥  No.  82,  Sung  Teh  Road,  Taipei, 
Taiwan,  R.O.C.,  hereby  is  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  maimer  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly,  in  any  maimer  or  capacity:  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  [ii]  in 
preparing  or  Hling  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license,  reexport 
authorization  or  other  export  control 
doctunent;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

in.  After  notice  and  opportunity  for 
comment  as  provided  in  9  770.15(h]  of 
the  Regiilations,  any  person,  firm, 
corporation,  or  business  organization 


related  to  Liu  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 

rv.  As  provided  in  S  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by,  to,  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  elective  immediately 
and  shall  remain  in  effect  until  January 
31,  2000. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Liu.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  January  22, 1992. 
lainS.  Baird, 

Director,  Office  of  Export  Licensing. 
[FR  Doc.  92-2256  Filed  1-29-92;  8:45  am) 

MUJNO  CODE  3810-irr-M 

COMMISSION  OF  FINE  ARTS 

1992  National  Capital  Arts  and  Cultural 
Affairs  Program 

Notice  is  hereby  given  that  Public  Law 
99-190,  as  amended,  authorizing  the 
National  Capital  Arts  and  Cultural 
Affairs  Program,  has  been  funded  for 
1992  in  the  amount  of  $7,000,000.  All 
requests  for  information  and 
applications  for  grants  should  be 
addressed  to:  Charles  H.  Atherton, 
Secretary,  Commission  of  Fine  Arts, 
Pension  Building,  suite  312, 441 F  Street, 
NW.,  Washington,  DC  20001,  Phone: 
202-504-2200. 

Deadlines  for  receipt  of  submission  of 
grants  applications  is  2  March  1992. ' 


This  program  provides  grants  for 
general  operating  support  of 
organizations  who  primary  purpose  is 
performing,  exhibiting,  and/or 
presenting  the  arts.  To  be  eligible  for 
these  grants,  organizations  jnust  be 
located  in  the  District  of  Columbia,  must 
be  not-for-profit  non-academic 
institutions  of  demonstrated  national 
repute,  and  must  have  annual  income, 
exclusive  of  federal  funds,  in  excess  of 
one  million  dollars  for  the  current  year 
and  for  the  past  three  years. 
Cluiles  H.  Atlierton. 
Secretary. 

PH  Doc  92-2179  Filed  1-29-92;  8:45  am] 
MJJM  COM  nso-oi-ii 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  SulMnitted  to  0MB  for 
Review 

ACnow;  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  >. 

-rmjE,  APPUCABLE  FORM,  AND 
APPLICABLE  0MB  CONTROL  NUMBER: 

Defense  FAR  Supplement,  part  239. 

Acquisition  of  Information  Resources, 

and  the  clauses  at  252.239;  DD  Form  42a 

Type  of  Request:  New  collection. 

Average  Burden  Hours/Minutes  Per 
Response:  7.41  hours. 

Responses  Per  Respondent:  1. 

Number  of  Respondents:  26,000. 

Annual  Burden  Hours:  192,750. 

Annual  Responses:  26,000. 

Needs  and  Uses:  Defense  FAR 
Supplement  (DEARS)  part  239 
concerns  information  collection 
requirements  associated  with 
acquiring  Information  Resources, 
specifically,  the  acquisition  of 
Automatic  Data  Processing  Equipment 
by  DOD  contractors  for  use  in  DOD 
contracts,  and  the  acquisition  of 
Telecommunication  Services. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions  and  Small 
Businesses  or  Organizations. 

Frequency:  On  Occasion. 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

Desk  Officer  Mr.  Peter  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
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information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DOD,  room 
3235.  New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  CLEARANCE  OFFICER:  Mr. 
William  P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Davis  Highway,  suite  1204.  Arlington. 
Virginia.  22202-4302. 

Dated:  January  24. 1992. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  92-2198  Filed  1-29-92J 

aiLUNG  CODE  3t10-01-M 

Department  of  the  Navy 

CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given- 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Technology 
Surprise  Task  Force  will  meet  February 
13-14, 1992  from  9  a.m.  to  5  p.m..  at  4401 
Ford  Avenue,  Alexandria.  Virginia.  This 
session  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
evaluate  U.S.  Navy  requirements  for 
stealth  and  stealth  countermeasures 
systems,  llie  entire  agenda  for  the 
meeting  will  consist  of  discussion  of  key 
issues  related  to  stealth  and  stealth 
countermeasures,  and  related 
intelligence.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  are,  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that-all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b{c)(l)  of  title  5, 
Uniied  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  Executive 
Panel.  4401  Ford  Avenue,  room  601,  ' 
Alexandria.  Virginia  22302-0268,  Phone 
(703)  756-1205. 

Dated:  January  27, 1992. 
Wayne  T.  Baucino. 

Lieutenant.  JAGC.  U.S.  Naval Heserve, 
Alternate  Federal  Register  Liaison  Officer. 
(FR  Doc.  92-2294  Filed  1-29-92  8.45  am| 
BILUNQ  CODE  M10-AE-F 


DELAWARE  RIVER  BASIN 
COMMISSION 

Amendment  to  Comprehensive  Plan 
and  Water  Code  of  the  Delaware  River 
Basin 

agency:  Delaware  River  Basin 

Commission. 

action:  Findl  rule. 

summary:  At  its  January  22. 1992 
business  meeting,  the  Delaware  River 
Basin  Commission  amended  its 
Comprehensive  Plan  and  Water  Code  in 
relation  to  retail  water  pricing  to 
encourage  conservation.  The 
amendment  requires  owners  of  water 
supply  systems  serving  the  public 
seeking  approval  under  section  3.8  of  the 
Compact  to  submit  water  conservation 
plans  with  applications  for  new  or 
expanded  water  withdrawals.  In 
addition,  applications  submitted  after 
June  30, 1992  for  new  or  expanded 
withdrawals  resulting  in  total 
withdrawals  equalling  or  exceeding  an 
average  of  one  million  gallons  per  day 
must  also  include  an  evaluation  of  the 
feasibility  of  implementing  a  water 
conserving  retail  pricing  structure  and 
billing  program. 

EFFECTIVE  DATE:  January  22, 1992. 
ADDRESSES:  Copies  of  the  Commission's 
Water  Code  are  available  from  the 
Delaware  River  Basin  Commission.  P.O. 
Box  7360.  West  Trenton.  New  Jersey 
08628. 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  M.  Weisman,  Commission 
Secretary,  Delaware  River  Basin 
Commission:  Telephone  (609)  883-9500. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  held  public  hearings  on 
proposed  policy  and  regulations 
concerning  retail  water  pricing  to 
encourage  conservation  on  August  14. 
1991  (as  noticed  in  the  June  7. 1991  and 
August  6. 1991  issues  of  the  Federal 
Register)  and  on  December  11, 1991  (as 
noticed  in  the  October  31, 1991  and 
December  5, 1991  issues  of  the  Federal 
Register).  Based  upon  testimony 
received  and  considerable  deliberation 
and  discussion,  the  Commission  has 
adopted  this  amendment  to  its 
Comprehensive  Plan  and  Water  Code  of 
the  Delaware  River  Basin. 

Article  2  of  the  Water  Code  of  the 
Delaware  River  Basin,  which  is 
referenced  in  18  CFR  part  410.  is 
amended  by  the  addition  of  a  new 
subsection  2.1 .2.C  and  a  new  section 
2.1.7  to  read  as  follows: 

2.1.2    New  and  Exuting  Users 

[A.j  ,♦  •  • 
[B.]  *  *  • 


C.  Owners  of  water  supply  systems 
serving  the  public  (purveyors)  seeking 
approval  under  section  3.8  of  the 
Compact  for  a  new  or  an  expanded 
water  withdrawal  shall  include  as  part 
of  the  application,  a  water  conservation 
plan.  The  plan  shall  describe  the  various 
programs  adopted  by  the  purveyor  to 
achieve  maximum  feasible  efficiency  in 
the  use  of  water. 

(1)  The  water  conservation  plan  shall, 
at  a  minimum,  describe  the 
implementation  of  the  following 
programs  as  required  by  the 
Commission: 

a.  Source  metering  (Resolution  No.  86- 
12); 

b.  Service  metering  (Resolution  No. 
87-7  Revised): 

c.  Leak  Detection  and  Repair 
(Resolution  No.  87-6  Revised;);  and 

d.  Water  Conservation  Performance 
Standards  for  Plumbing  Fixtures  and 
Fittings  (Resolution  No.  88-2  Revision 
No.  2). 

(2)  All  applications  submitted  after 
June  30, 1992  for  a  new  or  expanded 
water  withdrawal  that  results  in  a  total 
withdrawal  equalling  or  exceeding  an 
average  of  one  million  gallons  of  water 
per  day  shall  include  the  following  in 
the  water  conservation  plan: 

a.  An  evaluation  of  the  feasibility  of 
implementing  a  water  conservation        * 
pricing  structure  and  billing  program  as 
required  in  section  2.1.7;  and 

b.  Provision  of  information  on  the 
availability  of  water-conserving  devices 
and  procedures  (Resolution  No.  81-9). 

(3)  The  water  conservation  plan  shall 
be  subject  to  review  and  approval  by 
the  designated  agency  in  the  state  where 
the  system  is  located.  The  designated 
state  agencies  are:  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control;  .New  Jersey 
Department  of  En\  ironmontal  Protection 
and  Energy:  New  York  Department  of 
Environmental  Conservation;  and 
Pennsylvania  Department  of 
Environmental  Resources. 

(4)  The  Executive  Director  shall  enter 
into  administrative  agreements  with 
each  of  the  designated  agencies  to 
administer  and  enforce  the  provisions  of 
this  regulation.  In  the  absence  of  an 
administrative  agreement,  the 
Commission  shall  administer  and 
enforce  the  regulation. 

(5)  This  regulation  shall  be  effective 
immediately. 

2.1.7    Retail  Water  Pricing  to  Encourage 
Conservation 

A.  Policy. — It  shall  be  the  policy  of  the 
Delaware  River  Basin  Commission  to 
promote  and  support  retail  water  pricing 
that  encourages  conservation. 
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B.  Definitions: 

1.  A  water  conserving  pricing 
structure  is  an  important  demand 
management  tool  that  provides 
incentives  to  consumers  to  reduce 
average  or  peak  water  use,  or  both. 
Conservation  pricing  reflects  the  fact 
that  water  is  a  precious  resource  that 
should  be  used  in  an  economically 
efficient  manner.  Such  pricing  includes: 

a.  Rates  designed  to  recover  the  full 
cost  of  providing  service,  including  a 
reasonable  rate  of  return  on  investment; 
and 

b.  Timely  billing  based  on  metered 
usage. 

Such  pricing  is  also  characterized  by 
one  or  more  of  the  foUowirig 
components: 

c.  Rates  in  which  the  unit  price  of 
water  per  class  of  customer  (residential, 
Industrial,  etc.)  is  constant  within  each 
class  regardless  of  the  quantity  of  water 
used  (uniform  rates]  or  increases  as  the 
quantity  of  water  used  increases 
(increasing  block  rates); 

d.  Seasonal  rates  or  excess-use 
surcharges  to  reduce  peak  water 
demands  during  summer  months;  or 

e.  Rates  based  on  the  long-run 
marginal  cost  or  the  cost  of  adding  the 
next  unit  of  water  supply  to  the  system. 

2.  A  nonconserving  pricing  structure  is 
one  that  provides  no  incentives  or 
disincentives  to  consumers  to  reduce 
water  use.  Such  pricing  may  be 
characterized  by  one  or  more  of  the 
following  components: 

a.  Rates  in  which  the  unit  price  of 
water  within  any  one  class  of  customer 
decreases  as  the  quantity  of  water  used 
increases  (decreasing  block  rates); 

b.  Rates  that  involve  charging 
customers  a  set  fee  per  unit  of  time 
regardless  of  the  quantity  of  water  used 
(flat  rates); 

c.  Pricing  that  does  not  reflect  the  full 
coat  of  providing  services;  or 

d.  Pricing  in  which  the  typical  bill  is 
determined  mainly  by  a  minimimi 
charge  and  metered  usage  has  little 
impact  on  the  total  bill.       | 

C.  Criteria:  I 

1.  All  purveyors  are  encouraged  to 
evaluate  alternative  pricing  structures 
with  the  objective  of  adopting  a  water 
conser\'ing  pricing  structure. 

2.  A  purveyor  seeking  approval  under 
section  3.8  of  the  Compact  for  a  new  or 
expanded  water  withdrawal  and  whose 
proposed  total  withdrawal  equals  or 
exceeds  an  average  of  one  million 
gallons  of  water  per  day  shall  include  in 
its  water  conservation  plan  submitted  as 
part  of  the  application,  an  evaluation  of 
the  feasibility  of  implementing  a  water 
conserving  pricing  structure  and  billing 
program.  A  purveyor  may  limit  the 
evaluation  to  less  than  its  entire  system 


upon  application  and  a  determination 
that  a  review  of  its  entire  system  is  not 
necessary.  The  evaluation  shall,  at  a 
minimimi,  consider 

a.  The  potential  change  in  the  quantity 
of  water  demanded  for  customer  classes 
and  their  end  uses  of  water  during  both 
peak  and  non-peak  periods  stemming 
from  alternative  water  conservation 
pricing  structures; 

b.  The  potential  revenue  effects  of  the 
alternative  pricing  structures; 

c.  Any  legal  or  institutional  changes 
necessary  or  desirable  to  implement  a 
water  conservation  pricing  structure; 
and 

d.  How  conservation  pricing  could  be 
coordinated  with  other  conservation 
programs  and  measures  to  reduce  both 
average  and  peak  water  use. 

3.  T^e  requirement  set  forth  in  (2) 
shall  be  waived  if  the  purveyor  either 
documents  it  has  adopted  a  water 
conserving  pricing  structure  or  is  in  the 
process  of  implementing  such  a  pricing 
structure  in  accordance  with  a 
Commission  schedule  or  a  schedule 
established  by  the  appropriate  state 
public  utility  coamiission. 

4.  The  Executive  Director,  on  or  before 
June  30, 1993  and  annually  thereafter, 
shall  review  the  effectiveness  of  the 
retail  water  pricing  activities  hereunder 
to  determine  their  adequacy  in 
promoting  and  supporting  water  pricing 
that  encourages  water  conservation.  The 
results  of  such  review  and 
recommendations,  if^ny,  shall  be 
submitted  to  the  Conmiission  for  its 
consideration. 

5.  This  resolution  shall  be  effective 
immediately. 

Delaware  River  Basin  Compact,  75  Stat  68& 

Dated:  January  24, 199Z 
Susan  M.  Wasman, 
Secretary. 

(FR  Doc.  92-2259  Filed  1-29-92;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  NOJ  844)03C] 

Developmental  Bilingual  Education 
Program 

action:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  1992, 

Purpose  of  Program 

To  provide  grants  to  establish, 
operate,  or  improve  developmental 
bilingual  education  programs.  These 
programs  can  support  AMERICA  2000, 
the  President's  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  particularly  Goal  3  and  Goal  ,5. 


Programs  of  developmental  bilingual 

education  can  support  Goal  3  to  the 

extent  that  they  help  limited  English 

proficient  (LEP)  children  and  children 

whose  native  language  is  English 

achieve  competence  in  English  and  a 

second  language,  while  mastering 

challenging  subject  matter.  The 

programs  can  also  support  Goal  5  if  they 

prepare  these  children  for  productive 

employment  in  a  global  economy. 

Eligible  Applicants:  Local  educa  tional 

agencies  (LEAs)  and  institutions  of 

higher  education,  including  junior  or 

community  colleges,  that  apply  jointly 

with  one  or  more  LEAs. 

Deadline  for  Transmittal  of 

Applications:  April  3, 1992. 

Deadline  for  Intergovernmental  Review: 

June  2, 1992. 

Applications  A  vailable:  February  10. 

1992. 

Available  Funds:  $2,800,000. 

Estimated  Range  of  Awards:  $75,000- 

$300,000. 

Estimated  Average  Size  of  Awards: 

$175,000. 

Estimated  Number  of  Awards:  16. 

NotK  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 
Applicable  Regulations.'  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80. 81,  8i  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  500  and  501. 

Priorities 

Under  34  CFR  75.105(c)(1)  the 
SeCTetary  is  particularly  interested  in 
applications  that  meet  one  or  both  of  the 
following  invitational  priorities. 
However,  an  application  that  meets  one 
or  both  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  applications  that  do  not 
meet  either  or  both  of  the  priorities. 

Invitational  Priority  1— Certain 
Languages 

A  project  providing  instruction  in  one 
of  the  following  second  languages: 
Arabic,  French,  German.  Hindustani, 
Italian,  Japanese.  Portuguese.  Russian. 
Spanish,  Vietnamese,  or  one  of  the 
Chinese  languages.  The  special  interest 
in  programs  of  instruction  in  these  major 
world  languages  is  due  to  their 
importance  in  developing  our 
international  competitiveness.  In 
addition,  if  the  local  community  has  a 
strategy  for  reformiijg  education  and 
reaching  the  National  Education  Goals, 
the  seccHid  language  chosen  for  the 
project  should  be  consistent  with  that 
strategy. 
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Invitational  Priority  2— Core  Curriculum 
Areas 

An  instructional  approach 
emphasizing  one  or  more  of  the 
following  core  curriculum  areas  in 
adc^tion  to  English:  Mathematics, 
science,  history,  or  geography. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program,  the  Secretary  uses 
the  selection  criteria  in  34  CFR  501.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  501.31,  the 
program  regulations  in  34  CFR  501.32(b) 
provide  that  the  Secretary  distributes  15 
additional  points  among  the  factors 
listed  in  34  CFR  501.32(a).  For  this 
competition  the  Secretary  distributes  the 
15  additional  points  as  follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
501.32(a)(l))-7l  point 

(2)  The  relative  need  of  the  particular 
LEA(8)  for  the  proposed  program  (34 
CFR  501.23(a)(2))— «  points. 

(3)  The  geographical  distribution  of 
\£P  children.  The  need  to  provide 
assistance  in  proportion  to  the 
distribution  of  LEP  diildren  throughout 
the  Nation  and  within  each  of  the  States 
(34  CFR  501.32(a)(3))— 7  points. 

(4)  The  number  and  proportion  of 
children  from  low-income  families  to  be 
benefited  by  the  program  (34  CFR. 
501.32(a)(4))— 1  point 

For  Applications  or  Information 
Contact  Socorro  Lara  or  Rebecca 
Richey.  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  5066, 
Switzer  Building,  Washington,  DC  20202- 
6641.  Telephone  (202)  732-5700.  Deaf 
and  hearing  impaired  individuals  may 
call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a  on.  and 
7  pjn.,  eastern  time. 

Pragram  AntfaocUr  20  U.S.C  3291. 
Dated:  ]anaary  23, 1992. 
RHaEsqnivA 

Director,  Office  of  Bilingual  Educatiem  and 
Minority  Languages  Affairs. 
[FR  Doc.  92-2218  Filed  1-29-82;  8:45  am] 
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BusifiMs  and  Education  Standanto 


AOENCY:  Department  of  Education. 

action:  Notice  of  proposed  selection 
criteria  for  awards  to  be  made  in  Fiscal 
Year  1992. 


summary:  The  Secretary  proposes 
selection  criteria  for  awards  to  be  made 
in  fiscal  year  (FY)  1992  using  funds 
appropriated  in  FY  1991  under  the 
Business  and  Education  Standards 
Program,  which  is  authorized  by  the 
Cari  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act,  as  amended 
(Perkins  Act).  This  program  implements 
a  key  component  of  AMERICA  200a  the 
President's  education  strategy  on  which 
the  Departments  of  Education  and  Labor 
are  jointly  working  to  assist  business 
and  labor  to  adopt  voluntary  industry- 
based  skill  standards.  The  Secretary 
takes  this  action  to  establish  selection 
criteria  for  FY  1992  grant  awards  under 
this  new  program  with  the 
understanding  that  the  Departrotnts  of 
Education  and  Labor  will  meet  regularly 
to  discuss  the  issues  surrounding 
voluntary  industry-based  standards  and 
the  development  and  promulgation  of 
program  regulations. 
DATES:  Comments  must  be  received  on 
or  before  March  2. 1992. 
addresses:  All  comments  concerning 
these  proposed  selection  criteria  should 
be  addressed  to  Debra  ].  Nolan,  Division 
of  National  Programs,  Office  of 
Vocational  and  Adult  Education,  U.S. 
Department  of  Education  (Mary  B. 
Switzer  Building,  room  4518),  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202-7327. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  J.  Nolan,  Telephone:  (202)  732- 
2417.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington,  DC  202  area  code, 
telephone  708-8300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 
SUFFiEMCNTARV  INFORMATION:  The 
Business  and  Education  Standards 
Program  provides  financial  assistance 
for  organizing  and  operating  business- 
labor-education  technical  committees 
that  will  propose  national  standards  for 
competencies  in  industries  and  trades. 
This  program  is  authorized  under 
section  418  of  the  Perkins  Act  as 
amended  by  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  Amendments  of  1900 
(Pub.  L  101-392, 104  Stat  753  (1980)). 

The  following  entities  an  eligible  for 
an  award  under  this  program: 

•  Industrial  trade  associations. 

•  Labor  organizations. 

•  National  joint  apprenticeship 
committees. 

•  Comparable  national  organizations, 
such  as  educational  associations, 
industry  councils,  business  and  industry 
organizationa,  and  private  national 
research  organizations. 


Under  this  program,  standards  are  to 
be  developed  through  a  collaborative 
voluntary  effort  by  business  and 
industry.  Thus,  the  Secretary  intends 
that  entities  seeking  awards  under  this 
program  will  provide  evidence  that  they 
represent  the  industry  in  some  way;  that 
a  majority  of  the  industry 
representatives— employers,  labor 
organizations,  associations,  vocational 
and  other  educators  or  experts  familiar 
with  the  industry  that  is  to  use  the 
standards — are  in  agreement  and  that 
they  will  participate  together  in  the 
development  of  the  standards. 

The  Secretary  intends  to  use  the 
selection  criteria,  the  program  statute, 
and  the  Education  Department  General 
Administrative  Regulations  for  FY  1992     ■ 
grant  awards  under  this  program. 

The  Secretary  wnll  announce  the  final 
selection  criteria  in  a  notice  in  the 
Federal  Register. 

Note  This  notice  of  proposed  selection 
criteria  does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competilioo 
will  be  published  in  the  Fedanl  Rsf^star 
concurrent  with,  or  following  publication  of, 
the  final  selection  criteria. 

Matching  RequiranMnt 

Each  grant  recipient  shall  provide  SO 
percent  of  the  cost  of  the  business-labor- 
education  technical  committee 
established  under  the  grant 

Selection  Criteria 

The  Secretary  wishes  to  highlight  for 
potential  applicants,  that  the  Business 
and  Education  Standards  Program  is  an 
element  of  AMERICA  2000.  the 
President's  education  strategy  to  help 
America  move  itself  toward  achieving 
the  National  Education  Goals.  The 
Business  and  Education  Standards 
program  also  supporu  the  National 
Education  Goal  of  ensuring  that  every 
adult  American  possesses  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and  to 
exercise  the  rights  and  responsibilities 
of  citizenship.  Specifically,  the  program 
addresses  Track  III  of  the  AMERICA 
2000  strategy — transforming  America 
into  "A  Nation  of  Students"— by 
establishing  standards  for  |ob  ^Is  and 
knowledge  through  a  cooperative  effort 
by  business,  industry,  labor,  and 
education  groups,  so  that  workers  can 
see  what  skills  are  needed  to  perform  a 
job  and  can  evaluate  their  grasp  of  those 
skills. 

The  Assistant  Secretary  for  the  Office 
of  Vocational  and  Adult  Education  has 
consulted  with  the  Assistant  Secretary 
of  Labor  for  Employment  and  Training 
to  explore  the  estaUisbment  of  the 
Business  and  Education  Standards 
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Program.  Both  Departments  will  be 
involved  in  the  process  of  reviewing 
applications  and  will  continue  meeting 
throughout  the  operation  of  the  program. 

The  Secretary  proposes  to  use  the 
following  criteria  to  evaluate  an 
application: 

(a)  Program  factors.  (20  points)  The 
Secretary  reviews  each  application  to 
assess  the  quality  and  effectiveness  of 
the  applicant's  approach  to  developing 
national  standards  for  competencies  in 
industries  and  trades,  including  the 
extent  to  which  the  application 
proposes — 

(1)  To  develop  standards  for — 

(i)  The  competencies  required  for 
actual  jobs,  including  the  increased 
competency  requirements  created  by  the 
changing  workplace,  which  can  be  used 
to  establish  job-related  and  industry- 
specific  skill  standards,  built  around 
core  proficiencies; 

(ii)  Major  divisions  or  specialty  areas 
identified  within  the  occupations  the 
applicant  proposes  to  study; 

(iii)  The  minimum  hours  of  study 
needed  to  be  competent  in  these 
divisions  or  specialty  areas; 

(iv)  Minimum  tools  and  equipment 
required  in  these  division  or  specialty 
areas; 

(v]  Minimum  tasks  to  be  included  in 
any  course  of  study  purporting  to 
prepare  individuals  for  work  in  these 
divisions  or  specialty  areas; 

(vi)  Minimum  qualifications  for 
instructional  staff  in  these  divisions  or 
specialty  areas;  and 

(2]  An  adequate  needs  assessment  of 
the  program  factors  described  in 
paragraph  (a)(ll  of  this  proposed 
selection  criterion  as  part  of  the  project. 

(b)  Extent  of  need  for  the  project.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs, 
including — 

(1)  The  extent  of  the  heed  for  national 
job-related  and  industry-specific  skill 
standards,  built  around  core 
proficiencies,  for  competencies  in  the 
major  division  or  specialty  areas 
identified  within  the  occupations  that 
the  applicant  proposes  to  study; 

(2)  How  the  applicant  identified  and 
documented  those  needs; 

(3)  How  the  standards  to  be 
developed  will  meet  those  needs, 
including  the  need  of  business  for 
competent  entry-level  workers  in  the 
occupations  to  be  studied;  and 

(4)  The  benefits  to  business,  labor, 
and  education  that  will  result  from 
meeting  those  needs. 

(c)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 


operation  for  the  project,  uicluding  the 
extent  to  which — 

(1)  The  plan  of  management  will  be 
effective,  will  ensure  proper  and 
efficient  administration  of  the  program, 
and  includes  timelines  that  show 
starting  and  termination  dates  for  all 
tasks; 

(2)  The  specific  procedures  proposed 
will  accomplish  the  project's  objectives, 
including  now  the  procedures  for 
selecting  the  committee  will  ensure  that 
the  members  are  knowledgeable  about 
the  occupations  to  be  studied  and 
include  representatives  of  business, 
labor,  and  education; 

(3)  The  applicant  plans  to  organize 
and  operate  a  business-labor-education 
technical  committee  effectively  in 
developing  national  standards  for 
competencies  in  industries  and  trades; 

(4)  The  development  of  proposed 
competencies  for  major  divisions  or 
specialty  areas  within  occupations  will 
be  coordinated  with  businesses, 
industrial  trade  associations,  labor 
organizations,  vocational  and  other 
educators  or  experts  familiar  with  that 
industry;  and 

(5)  The  methods  the  applicant 
proposes  to  use  to  select  project 
participants,  if  applicable,  will  ensure 
that  project  participants  who  are 
otherwise  eligible  to  participate  are 
selected  without  regard  to  race,  color, 
national  origin,  gender,  age,  or 
disability. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quaUty  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  plan  includes  specific 
procedures  for — 

(1)  A  formative  evaluation  to  help 
assess  and  improve  the  acciu-acy  of 
standards  for  competencies;  and 

(2)  A  summative  evaluation  conducted 
by  an  independent  evaluator. 

(e)  Key  personnel.  (10  points) 

(1)  The  Secretary  reviews  each 
appUcation  to  determine  the  extent  of 
the  applicant's  experience  in  fields 
related  to  the  objectives  of  the  project. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  an  applicant  plans  to  use, 
including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director,  if  one  is  to  be  used; 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  persoimel  to  be  used  in  the 
project; 

(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (e)(2](i)  and  (ii)  will  commit 
to  the  project;  and 


(iv)  Experience  and  training  of  the 
project  director  and  key  personnel  in 
project  management. 

(f)  Budget  and  cost  effectiveness.  (10 
points)  T^e  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(g)  Dissemination  plan.  (10  points) 
The  Secretary  reviews  each  application 
to  determine  the  quality  of  the 
dissemination  plan  for  the  project, 
including — 

(1)  A  clear  description  of  the 
dissemination  procedures; 

(2)  A  description  of  the  types  of 
materials  the  appUcant  plans  to  make 
available;  and 

(3)  Provisions  for  publicizing  the 
proposed  national  standards  for 
competencies  in  the  industries  and 
trades. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  ExecutivrOrder  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance.  In  accordance  with  the 
order,  this  document  is  intended  to 
provide  early  notification  of  the 
Department's  specific  plans  and  actions 
for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  selection  criteria  and 
appUcant  eligibility. 

All  comments  Submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  4518,  Mary  E. 
SwiUer  Building.  330  C  Street.  SW., 
Washington.  DC.  between  the  hours  of 
8:30  ajn.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Prognm  Authority:  20  U.S.C.  241& 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.244,  Buainess  and  Education 
Standards) 

Dated:  January  23, 1992. 


Secretary  of  Education. 

[FR  Doc  92-2220  Filed  1-29-62;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  Intematlonai 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  ]apan 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
following  retransfer  RTO/IAfEU}-58. 
for  the  transfer  from  the  Federal 
Republic  of  Germany  to  Japan  of  20.2 
kilograms  of  uranium  oxide,  enriched  to 
19.95  percent  in  the  isotope  uranium-235, 
for  fabrication  of  fuel  for  the  Nuclear 
Safety  Research  Reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  January  24v 
1992. 

Richard  H.  Wiffiamson. 
Associate  Deputy  Assistant  Secretary  for 
International  Affairs. 
(FR  Dog.  92-2286  Filed  l-2»-e2: 8:45  am] 

BtlXINa  CODE  M50-0V« 


Ptoposed  Sut>sequent  Arrangements 

Pursuant  to  Sectioo  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of. 
proposed  "subsequent  arrangements" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Japan 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 


The  subsequent  arrangements  to  be 
carried  out  under  the  above-mentioned 
agreements  involve  approval  of  the 
following  retransfers:  RTD/JA(EU)-59, 
for  the  transfer  of  1.2  grams  of  uranium, 
enriched  to  93.18  percent  in  the  isotope 
uranium-235,  and  RTD/JA(EU)-eO,  for 
the  transfer  of  0.3  grams  of  plu  ionium- 
239. 

The  above  mentioned  materials  are  to 
be  transferred  from  Belgium  to  Japan  for 
use  in  determination  of  reaction  rate 
distribution  during  the  start-i^i  of  a  new 
fast  reactor. 

In  accordance  widi  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  these 
subsequent  arrangemeQts  will  not  be 
inimical  to  the  common  defense  and 
security. 

These  subsequent  arrangements  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  D.C.  on  January  24. 
1992. 
RidMrd  H.  WilUamson, 

Associate  Deputy  Assistant  Secretary  for 

Internationa!  Affairs. 

[FR  Doa  92-2287  Filed  1-29-92;  8:45  am] 

MLUKO  COOe  •450-01-11 


Federal  Energy  Regulatory 
Commission 

[Dociiat  Nos.  RP8S-24S-003  and  RPSS-24e- 
004] 

Artda  Energy  Resources,  a  Division  of 
Arlda,  Inc,  Report  of  Refunds 

January  24, 1992. 

Take  notice  that  Arkla  Energy 
Resources,  a  division  of  Arkla,  Inc. 
(AER),  on  September  18. 1991  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
its  report  of  refunds,  as  amended  on 
December  31, 1991,  to  report  that  the 
amoimts  overcollected  were  credited  to 
two  of  its  customer's  December  1991 
invoices.  AER  states  that  the  report  is 
filed  pursuant  to  the  Commission's  May 
21, 1991  order  in  the  referenced 
proceeding. 

AER  states  that  the  amounts  being 
refunded  were  collected  from  two 
downstream  customers.  These  amounts 
represent  the  passthrough  of  United  Gas 
Pipe  Line  Company  contract  settlement 
costs. 

Any  person  deairing  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NR. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 


385.211.  AU  such  protests  should  be  filed 
on  or  before  January  31. 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedi;ig. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  0.  Casban, 
Secretary. 

[FR  Doc.  92-2199  Filed  1-29-92;  8:45  am) 
■UXING  COOC  717-01-M 


[Docket  No.  CP89-S-004] 

CNQ  Transmission  Corp.;  Sate  of 
Natural  Gas 

January  23. 1992. 

Take  notice  that  on  January  21, 1902, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  PO  Box  2450, 
Clarksburg,  West  Virginia,  submitted 
the  following  information  regarding  the 
sale  of  natural  gas  to  be  made  to  an 
affiliate  under  CNG's  Rate  Schedule 
USA,  pursuant  to  the  authorization 
granted  by  an  order  issued  December  20. 
1988,  in  Docket  No.  CP8»-5-O0a> 

(1)  Name  of  BuyerDoswell  Limited 
Partnership  City  of  Richmond. 

(2)  Location  of  Buyer  Richmond. 
Virginia. 

i3)  Affiliation  between  CNG  and 
Buyer:  The  buyers  are  not  affiliated  with 
CNG.  However,  a  segment  of  the 
transportation  service  for  these 
purchasers  will  be  performed  by  CNG's 
affiliate.  Virginia  Natural  Gas  Company. 
CNG  and  Virginia  Natural  are  owned  by 
the  same  parent,  Consolidated  Natural 
Gas  Company. 

(4)  Term  of  Sale— Doswell:  December 
1. 1991,  tl:rough  May  31. 1992.  and  month 
to  month  thereafter.  Richmond: 
November  1. 1991,  through  March  31. 
1902,  and  month  to  month  thereafter. 

(5)  Estimated  Total  and  Maximum 
Daily  Quantities— Daily  Quantity: 
Doswell  Ltd.  Partnership  125,000  Dt/day. 
City  of  Richmond  104X»  Dt/day. 
Estimated  Total:  Doswell  Ltd. 
Partnership  6.00a000  Dt  City  of 
Richmond  750,000  Dt 

(6)  Maximum  sales  rate:  $3X100  per  Dt. 
Minimum  sales  rate:  $2,865  per  Dt.  Rate 
to  be  charged  during  billing  period: 
Doswell  Ud.— $3,060  per  Dt  Qty  of 
Richmond— $3,080  per  Dt 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Energy  Regulatory  Commission. 


■  CNG  Tnnuniwion  Coiporalion.  45  PBtC- 
1 61.440  (1988). 
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Washington.  DC  20426,  within  30  days 
after  issuance  of  the  instant  notice  by 
the  Commission,  pursuant  to  the  order  of 
December  20. 1988.  If  no  protest  is  filed 
within  that  time  or  the  Commission 
denies  the  protest,  the  proposed  sale 
may  continue  until  the  underlying 
contract  expires.  If  a  protest  is  filed, 
CNG  may  sell  gas  for  120  days  from  the 
date  of  commencement  of  ser\'ice  or 
until  a  termination  order  is  issued, 
whichever  is  earlier. 
LotsD.  Cashell.  ' 
Secretory. 

[FR  Doc.  92-2200  Filed  1-29^42:  BAo  am] 
wujNQ  CODE  trir-ei-* 


(Docket  Na  RP91-92-005] 

Colorado  Interstate  Gat  Co^ 
FHing 


Tariff 


January  24. 1992.  | 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG)  on  January  17, 1992. 
tendered  for  filing  Second  Revised  Sheet 
No.  7  and  Third  Revised  Sheet  No.  23  of 
its  Original  Volume  No.  3,  FERC  Gas 
Tariff  to  comply  with  a  Commission 
order  issued  January  Z  1992.  in  Docket 
No.  RP91-92-004.  CIG  states  that  the 
requested  effective  date  is  October  2, 
1991.  as  required  by  the  January  2. 1992 
Commission  order. 

CIG  states  that  the  compliance  filing 
reflects  changes  to  Sections  2.3  of  Rate 
Schedule  TF-1  and  2.5  of  Rate  Schedule 
TI-1  to  provide  that  CIG  can  perform 
transportation  service  for  up  to  30  days 
without  an  executed  agreement,  but  if 
an  agreement  is  not  executed  in  30  days, 
service  must  be  suspended  until  an 
agreement  is  executed. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
625  North  Capitol  Street,  N£., 
Washington.  DC  20428,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  31, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LaiaD.CuiielI. 
Secretary. 
(FR  Doc.  92-2201  FUed  1-29-92: 8:45  am) 


UMI 


(Docket  No.  RP92-94-O0O] 

Florida  Gas  Transmission  Co^  Petition 
for  Umited  Waiver  of  Tariff  Provisions 

Ianuar>-  24, 1992. 

Take  notice  that  on  January  22, 1992, 
Florida  Gas  Transmission  Company 
(•■FGT}.  P.O. Box  1188.  Houston, Texas 
77251-1188,  filed  in  Docket  No.  RP92-94- 
000  a  petition  requesting  authorization 
for  waivers  of  Federal  Energy 
Regulatory  Conmiission's  ("F.E.R.C."  or 
"Commission")  policy.  Commission 
regulations,  and  FGTs  F.E.R.C.  Gas 
Tariff  to  the  extent  necessary  to  allow 
FGT  to  add  delivery  points  under  an 
existing  Service  Agreement  for  firm 
transportation  service  between  FGT  and 
Gainesville  Regional  Utilities  ("GRU"). 
while  permitting  GRU  to  maintain  its 
existing  priority  in  FGTs  first-come, 
first-served  queue. 

FGT  states  that  good  cause  exists  for 
granting  the  requested  waivers  in  that  (i) 
FGT  will  continue  to  serve  the  same 
end-user,  (ii)  the  new  delivery  points 
will  be  located  in  the  same  geographic 
location  as  an  existing  delivery  point  at 
which  FGT  presently  serves  GRU.  and 
(iii]  the  new  delivery  point  will  not 
interfere  with  FGTs  ability  to  render 
firm  service  to  FGTs  other  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
31. 1992  file  with  the  Federal  Energy 
Regulatory  Conunission.  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426  a  motion  to  intervene  or  protest  in 
accordance  with  S§  385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  Protests  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public  Reference 
Room. 

Loia  D.  CasbeU. 
Secretary. 
[FR  Doc.  92-2202  Filed  1-29-92: 8:45  am] 

MJJNQ  CODE  t717-«VII 

[Docket  Na  TIM2-2-51-0011 

Great  Lakes  Gae  Tranamiseion  UinHed 
PartneraWp;  Proposed  Ctiangea  In 
FERC  Gas  Tariff 

January  24, 1992. 
Take  notice  that  Great  Lakes  Gas 


Transmission  Limited  Partnership 
( "Great  Lakes")  on  January  21, 1992 
tendered  for  filing  the  following  revised 
tariff  sheets  to  iU  FERC  Gas  Tariff 
proposed  to  be  effective  January  1, 1992: 

Original  Volume  No.  3 

Substitute  Fifth  Revised  Sheet  No.  2 
Substitute  Fifth  Revised  Sheet  No.  3 

Great  Lakes  states  that  on  November 
22. 1991  it  submitted  to  the  Federal 
Energy  Regulatory  Commission 
("Commission")  revised  tariff  sheets  to 
implement  a  Gas  Research  Institute 
("GRI")  Charge  Adjustment  of  1.51t  per 
Mcf  consistent  with  the  Commission's 
order  of  October  1. 1991  in  Docket  No. 
RP91-170-000.efo/ 

Great  Lakes  states  its  filing  included 
tariff  sheets  identified  as  Fifth  Revised 
Sheet  No.  2  and  Fifth  Revised  Sheet  No. 
3  to  Original  Volume  No.  3  of  its  FERC 
Gas  Tariff  and  that  such  tariff  sheets 
reflected  base  tariff  rates  that  were  filed 
with  the  Commission  on  November  IS. 
1991  in  Docket  No.  RP91-143.  et  al 
These  tariff  sheets  were  accepted  for 
filing  by  the  Commission  on  December 
31, 1991  in  Docket  No.  TM92-2-48-000, 
et  al. 

Great  Lakes  states  further  that 
pursuant  to  the  Commission's  order 
issued  December  20, 1991  in  Docket  No. 
RP91-143.  et  al.,  it  was  directed,  inter 
alia,  to  eliminate  certain  costs 
associated  with  incrementally  priced 
facilities  from  the  design  of  rates  for 
interruptible  and  overrun  services  in  the 
Docket  No.  RP91-143.  et  al.  proceedings. 
In  compliance  with  the  December  20 
order,  Great  Lakes  states  that  revised-, 
base  tariff  rates  were  filed  with  the 
Commission  on  January  10. 1992  in 
Docket  No.  RP91-143-006,  et  al..  to  be 
effective  November  1. 1991.  Great  Lakes 
states  that  such  filing  was  made  under 
protest  and  without  prejudice  to  Great 
Lakes'  requests  for  rehearing  in  Docket 
Nos.  RP91-143,  et  al. 

Great  Lakes  submits  that  due  to  the 
compliance  filing  made  with  the 
Commission  on  January  10, 1992,  and 
subject  to  Great  Lakes'  protest  and 
reservation  of  position  in  that  filing,  it  is 
necessary  to  amend  the  November  22, 
1991  filing  to  reflect  the  base  tariff  rates 
effective  coincident  with  the 
implementation  of  the  GRI  Charge 
Adjustment  on  January  1, 1992.  By  this 
filing.  Great  Lakes  states  that  it  is  not 
proposing  a  change  to  any  of  the  rates 
previously  filed  with  the  Commission 
but  is  merely  combining  the  effects  of 
two  non-coinddent  filings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
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Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  31. 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

SecKtary. 

|FR  Doc.  92-2203  Filed  1-29-82;  8:45  am) 

HLUNG  COOE  <717-Of-l( 


[Docket  No.  TQ92-2-5-001  ] . 

Midwestern  Gas  Transmission  COn 
CompHance  Filing 

ianaary  24. 1992. 

Take  notice  that  on  January  7, 1992, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  tendered  for 
filing  a  detailed  statement  explaining 
why  its  projected  rates  conform  to  the 
Commission's  regulations  requiring  that 
pipelines  projected  purchased  gas  costs 
based  on  known  and  measurable 
changes  in  the  rate. 

Midwestern  states  that  the  statement 
is  being  filed  in  compliance  with  an 
OPPR  Director  Letter  Order  dated 
December  18, 1991.  in  Docket  Nos. 
TQ92-2-5-000  and  TM92-2-5-000  to 
demonstrate  that  the  purchase  gas  cost 
are  based  on  known  and  measurable 
changes  in  the  rate. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  31, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  92-2204  Filed  l-29-fl2;  8:45  am) 
muma  cooe  srir-oi-i* 


(Docket  No*.  RPt5-2(»HM»  and  RPS8-203- 
0071 

Panhandle  Eastern  Pipe  Une  Co4 
Report  of  Refunds 

January  24, 1992. 

Take  notice  that  on  November  14, 
1991,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  filed  with  the 
Federal  Energy  Regulatory  Conmiission 
(Commission)  a  Refund  Report  in 
accordance  with  the  Settlement 
Agreement  dated  April  22, 1991. 
approved  by  the  Commission's  August  1, 
1991  and  September  30, 1991  orders, 
issued  in  Docket  Nos.  RP85-203-000  and 
RP88-203-000. 

Panhandle  states  that  the  report 
summarizes  Order  94  and  Order  473 
amounts  refunded  to  Subject  Parties  or 
Sponsoring  Parties  to  the  Settlement. 

Panhandle  states  that  copies  of  the 
filing  was  sent  to  each  of  Panhandle's 
affected  customers  and  respective  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE..     ^ 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  31, 1992.  Protests 
will  be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  92-2205  Filed  1-29-82;  8:45  am) 
MLUNO  COOE  t717-01^ 


(Docket  No.  MT89-S-002] 

Seagull  Interstate  Corp^  Compliance 
Filing  Pursuant  to  Order  No.  497° 

January  24, 1992. 

Take  notice  that  on  January  13, 1992, 
Seagxill  Interstate  Corporation  (Seagull) 
tendered  Revised  Implementation 
Procedures  and  the  following  tariff  sheet 
for  filing  in  the  captioned  docket 
pursuant  to  Order  No.  497,  Section 
250.16  and  i  161.3  of  the  Commission's 
Regulations  as  pari  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 
Substinite  Second  Revised  Sheet  No.  S7A 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 


with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  31, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  Caabell. 


Secretory. 

(FR  Doc  92-2206  Filed  1-29-82;  8:45  amj 

Mumo  coK  srir-ei-ii 


[Docket  No.  CP92-6-001] 

Southern  Natural  Gas  Co;  Proposed 
Ctianges  to  FERC  Gas  Tariff 

January  24, 1992. 

Take  notice  that  on  November  27. 
1991,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  certain 
tariff  sheets,  to  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  as  hsted  on 
Attachment  A  to  the  filing,  to  be 
effective  December  1. 1991. 

Southern  states  the  purpose  of  the 
filing  is  to  reflect  in  the  Index  of 
RequiremenU  to  its  FERC  Gas  Tariff,  the 
authorizations  granted  by  the 
Commission  in  its  Order  Issuing 
Certificate  and  Approving 
Abandonment  which  issued  on  October 
31, 1991.  in  Docket  No.  CP92-8-000.  In 
addition.  Southern  notes  that  the  revised 
tariff  sheets  incorporate  various  other 
changes  based  on  superseding  service 
agreements  and  certain  service  changes 
which  have  aheady  been  authorized  by 
the  Commission. 

Southern  states  that  copies  of  the 
fUing  will  be  served  upon  its 
jurisdictional  purchasers,  shippers  and 
interested  state  commissions  as  well  as 
parties  of  record  in  the  above-captioned 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  31. 1992.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  \he  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 
Lab  D.  CaibaB. 

Secretary. 

(FR  Doc.  92-2267  Tiled  1-29-92;  8:45  am) 
itrn-oi— ■ 


(Oockat  Nos.  TM91-S-29-004  and  TM91-9- 
2»-Q04| 

Transcontinental  Gas  Pipe  Line  Corp^ 
CotnplUince  Rling 

January  24. 1992. 

On  January  21. 1992.  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco) 
tendered  for  filing  Second  Revised  Sheet 
Nos.  13a  144  and  151  to  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1. 

Transco  proposes  to  notify  its 
customers  via  electronic  bulletin  board 
of  any  upstream  rate  change  proposal 
which  Transco  will  track  under  its 
storage  rates  schedules  within  3 
business  daj-s  following  Transco's, 
receipt  of  such  filing. 

Transco  proposes  to  file  to  track  any 
such  rate  change  within  30  days 
followii^  the  issuance  date  of  the 
Commission's  order  which  accepts  and 
makes  effective  the  rate  change. 

Transco  has  requested  that  such 
revised  tariff  sheets  be  effective 
February  20, 1992. 

Transco  states  that  copies  of  the  filing 
have  been  sent  to  all  interested  state 
commissions  and  all  parties  in  the 
captioned  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washingtoa  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  January  31, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiD  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Conmission  and  are  available  for  public 
inspection.  | 

Loia  D.  CMbett.  | 

Secretary. 

(FR  Doc  BZ-220e  Ftled  1-29-92:  8:45  am) 
I  cone  eriT-oi-M 


(Docket  No.  RP92-6»-000) 


Vesta  Energy  Co.;  Petition  for 
Declaratory  Ortier 


January  24. ' 

Taloe  BOtioe  that  on  January  23. 1992. 
pursuant  to  Role  207  of  the 
Conunissioa's  Roles  of  Practice  and 


Procedure.  18  CFR  385^7,  Vesta  Energy 
Company  (Vesta)  petitioned  the 
Commission  for  a  declaratory  order  to 
clarify  that  section  6.3  of  Panhandle 
Eastern  Pipe  Line  Company's 
(Panhandle)  Gas  Tariff  provides  that 
firm  transportation  utilizing  alternate 
receipt  points  shall  receive  higher 
scheduling  and  curtailment  priority  at 
those  points  than  interruptible  shippers 
and  that  Panhandle  be  ordered  to 
schedule  shippers'  receipt  of  gas 
accordingly. 

Vesta  further  requested  a  shortened 
notice  period  and  expeditious  action  by 
the  Conunission  its  petition,  since  it 
claims  that  timing  is  of  the  essence  to 
protect  Vesta  from  further  irreparable 
economic  harm  as  a  result  of  being 
denied  its  contractual  and  legal  rights  to 
firm  transportation  at  alternate  receipt 
points. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
365.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  31. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room, 
liois  D.  Cashell, 
Secretary. 
(FR  Doc.  92-2208  Filed  1-29-92;  8:45  am) 

SILUNQ  COOE  SriT-OI-M 


(Docket  No.  RP92-93-0001 

WUUston  Basin  Interstate  PIpeUne  Co; 
Revised  Tariff  Sheeto 

January  24. 1992.   . 

Take  notice  that  on  January  21, 199Z 
WillistCHi  Basin  Interstate  Pipeline 
Company  fWilliston  Basin),  tendered  for 
filing  proposed  changes  in  Second 
Substitute  Fust  Revised  Sheet  Nos.  128 
and  131  to  Original  Volume  No.  1-B  of 
its  FERC  Gas  Tariff.  The  proposed 
elective  date  of  the  revised  tariff  sheets 
is  January  21, 1982. 

Williston  Basin  states  that  the  revised 
tariff  sheets  were  filed  under  protest  to 
address  the  CoHunission's  statement  in 
its  December  27. 1901  wder  in  Docket 
No.  RP91-141-004  concerning  the 
manner  in  which  it  proposed  that 
sh^ypers  cure  imbalances. 


Williston  Basin  states  that  the  instant 
filing  is  being  anade  under  protest  and 
without  prejudice  to  WiUiston  Basin's 
rights  on  rehearing  and  judicial  review 
of  the  above  referenced  order. 

Williston  Basin  states  that  a  cop^  of 
the  filing  is  being  served  upon  those 
listed  on  the  official  mailing  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's  _ 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  January  31. 
1992.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Comjnission  and  are  available 
for  public  inspection  in  the  public 
reference  room. 
liOiB  D.  CasheU. 
Secretary. 

(FR  Doc.  92-2210  FUed  1-29-92:  8:45  am] 
atixiMQ  CODE  tnr-ftMi 


Office  of  FossH  Energy 
(FE  Docket  No.  t1-120-NG] 

Coenergy  Ventures,  Inc.;  AppHcatkm 
To  Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

action:  Notice  of  application  for 
Blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  Decoober  31. 1991. 
of  an  application  filed  by  Coenergy 
Ventures,  Ina  (CVI)  requesting  blanket 
authorization  to  irnixMl  up  to  72  Bcf  of 
natural  gas  froea  Canada  over  a.  two- 
year  period  ceramencing  with  the  date 
of  fiist  delivery.  CVI  int^ids  to  use 
existing  pipeline  facilities  for  the 
proposed  imports  and  states  that  it 
would  submit  quarterly  reports  detailing 
each  transaction. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Del^atiin  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
WTitten  comments  are  invited. 

DATES:  Protests,  motions  to  intervene,  or 
notices  of  interventioa.  as  applicable, 
requests  for  additional  procedures  and 
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written  comments  are  to  be  filled  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  March  2, 1992. 

ADDRESSES:  O^ice  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Room  3F-056.  FE-50,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  (202)  586- 
9478. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Blackburn.  Office  of  Fuels 

Programs.  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-094. 1000 

Independence  Avenue,  SW., 

Washington.  DC  20585,  (202)  586-7751. 
Lot  Cooke.  Office  of  Assistant  General 

Counsel  for  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  6E-042, 1000 

Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  586-0503. 

SUPPLEMENTARY  INFORMATION:  CVI,  a 

Michigan  corporation  with  its  principal 
of  business  in  Detroit.  Michigan,  is  a 
wholly-owned  subsidiary  of  MCN 
Investment  Corporation,  which  is,  in 
turn,  a  wholly-owned  subsidiary  of 
MCN  Corporation,  both  Michigan 
corporations.  CVI  is  a  natural  gas 
marketing  company  engaged  in  the 
business  of  buying  and  selling  natural 
gas.  and  currently  holds  a  blanket 
export  authorization  issued  in  DOE/FE 
Opinion  And  Order  No.  504  on  May  16, 
1991  (1  FE  Para  70,448).  CVI  proposes  to 
be  the  seller  of  the  gas  to  purchasers 
located  in  the  United  States,  and,  on 
occasion,  act  as  an  agent  for  either 
domestic  purchasers  or  Canadian 
suppliers.  CVI's  states  that  the  gas 
imported  under  the  requested 
authorization  will  be  sold  on  a  firm  and 
interruptible  basis  at  market  responsive 
prices  for  sale  to  various  United  States 
customers. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  on  the 
issue  of  competitiveness  as  set  forth  in 
the  policy  guidelines  regarding  the 
requested  import  authority.  The 
applicant  asserts  that  imports  made 
under  the  proposed  arrangement  will  be 
competitive.  Parties  opposing  the 


arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  conunents.  Any  person 
w  ishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
Uiis  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  appUcation  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
imderstanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 


that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  apphcation  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  CVI's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  Room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  on  January  24. 
1992. 

Clifford  P.  Tooussawaki, 
A  cling  Deputy  Assistant  Secniary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
(FR  Doc.  92-2288  Filed  \-2S-9i.  8:45  am] 
MXMQ  COM  MW-01-M 

(FE  Docket  Mo.  •1-«9-MQl 

Enron  Oil  ft  Gat  Marketing,  Inc^  Order 
Granting  Blanket  AuthorizatkMi  To 
Export  Natural  Gas  to  Mexico 

aqcncy:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTKHK  Notice  of  order  granting  blanket 
authorization  to  export  natural  gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Enron  Oil  A  Gas  Marketing.  Inc.  blanket 
authorization  to  export  up  to  36.5  Bcf  of 
natural  gas  to  Mexico  over  a  two-year 
period  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
(202)  566-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  Januaty  24. 
1992. 

Cliffbtd  P.  TomaaMWiki, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[PR  Doc.  92-2289  Filed  1-29-82;  8:45  amj 
MJJNO  COCC  MW4V« 
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Meridian  OH  Tranaportatton  Inc^ 
Application  To  Export  Natural  Gaa  to 

aoemct:  OfSce  of  Fossil  Energy. 
Department  of  Energy.  i 

ACTKMC  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Mexico. 

SUMMAKT:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  {DOE)  gives 
notice  of  receipt  on  December  19, 1991. 
of  an  application  filed  by  Meridian  Oil 
Transportation  Inc.  (Meridian] 
requesting  blanket  authorization  to 
export  up  to  54  Bcf  of  natural  gas  to 
Mexico  over  a  two-year  period 
commencing  with  the  date  of  first 
delivery.  Meridian  intends  to  use 
existing  U.S.  pipeline  facilities  which 
interconnect  with  Mexican  pipeline 
facilities  at  various  points  on  the  U.S./ 
Mexican  border.  Meridian  states  that  it 
will  submit  quarterly  reports  detailing 
each  transaction. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  iittervention.  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  eastern  time,  March  2, 1992. 
ADDaESSCS:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50. 1000  Independence  Avenue  SW.. 
Washington.  DC  20565. 
FORfUIIIHftN  IMFOMMATION: 
Charles  E.  Blackburn.  Office  of  Fuels 

Programs.  Fossil  Energy.  U.S. 

Department  of  Energy.  Forrestal 

Building,  room  3F-094, 1000 

Independence  Avenue  SW., 

Washington.  DC  20565.  (202)  566-7751. 
Diane  Stubbs.  Office  of  Assistant 

General  Counsel  for  Fossil  Energy, 

U.S.  Department  of  Energy.  Forrestal 

Building,  room  6E-G42. 1000 

Independence  Avenue  SW., 

Washington.  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION: 
Meridian,  a  Texas  corporation  with  its 
principal  frface  of  business  in  Houston. 
Texas,  is  engaged  in  the  business  of 
purchasing,  reselling,  and  transporting 
natural  gas  in  the  Texas  intrastate 
market.  Meridian  is  a  wholly-owned 
subsidiary  of  Meridian  Oil 
Hydrocarbons  Inc..  which  in  turn  is  a 


wholly-owned  Mibsidiary  of  Burlington 
Resources  Inc. 

Meridian  requests  authorization  to 
export  gas  for  its  own  account  as  well 
as  for  the  accoimt  of  its  suppliers  and 
purchasers.  iTie  requested  authority 
would  be  used  for  spot  and/or  short 
term  sales  on  a  firm  or  interruptible 
basis.  Meridian  states  that  all  sales 
would  result  from  arms-length 
negotiations  with  terms  and  conditions 
determined  by  market  conditions. 

The  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  is  in  the  public  interest, 
domestic  need  for  the  natural  gas  will  be 
considered,  and  any  other  issue 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comhient  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 
gas  that  would  be  exported  under  the 
proposed  arrangement.  Parties  opposing 
this  arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq„ 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Conmieat  Procedure 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 


intervestioB.  and  wntten  comments 
must  meet  the  reqvirefflents  that  are 
specified  by  ^  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  interventioa  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  tke  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessar)'  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additi<»ial  procedi^res  be  provided, 
such  as  additional  written  comments,  ar. 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a  ^ 
decision  and  that  a  trial-type  hearing  is 
necessary  far  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  die  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  With  10  CFR 
590.316. 

A  copy  of  Meridians  ai>plication  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket     - 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  ajn.  and  4:30 
,  p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  ifl  Washington.  DC  on  January  23. 
1992. 
Clifford  P.  TomaszBwrid, 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  92-2290  Filed  1-29-92:  8:45  amj 
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[FE  DodMt  NOl  t1-107-NQl 

Natural  Qm  Marfctting  A  Storag*  Co4 
Application  To  Export  Natural  Qaa  to 
Mexico 

AOCNCV:  Departnmit  (A  Energy,  Office  of 
Fossil  Energy. 

action:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Mexico. 


:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  December  17, 1991, 
of  an  application  filed  by  Natural  Gas 
Marketing  &  Storage  Company  (NGMS) 
requesting  blanket  authorization  to 
export  up  to  275  Bcf  of  natural  gas  to 
Mexico  over  a  two-year  period 
commencing  with  the  date  of  first 
delivery.  NGMS  intends  to  use  existing 
U.S.  pipeline  facilities  which 
interconnect  with  Mexican  pipeline 
facilities  at  various  points  on  the  U.S./ 
Mexican  border.  NGMS  states  that  it 
will  submit  quarterly  reports  detailing 
each  transaction. 

The  appbcation  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Oder  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  March  2, 1992. 
addresses:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056. 
FE-50. 1000  Independence  Avenae,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION: 
Charles  E.  Blackburn,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-004, 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585,  (202)  586-7751. 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy. 
U.S.  Department  of  Energy.  Forrestal 
Building,  room  eE-042, 1000 
Independence  Avenue.  SW., 
Washington.  DC  20S8S,  (202)  58&-«ee7. 
SORFtaHENTAWV  NIRORMATION:  NGMS,  a 
Texas  corporation  with  its  principal 
place  of  business  in  Houston,  Texas,  is 
engaged  in  the  business  of  marketing 
natural  gas.  NGMS  is  a  wholly-owned 
subsidiary  of  Houston  Pipe  Lme 
Company,  which  in  turn  is  a  wholly- 
owned  subsidiary  of  Enron  Corporation. 

NGMS  expects  to  export  the  natural 
gas  under  spot  and/or  shori  term  sales 


and  on  a  firm  or  intemiptible  basis  to 
end  users,  local  distribution  companies, 
state-owned  entities,  and  pipeline 
companies  located  in  Mexico.  NGMS 
states  that  all  sales  would  result  from 
anna-length  negotiations  with  terms  and 
conditiona  determined  by  mariiet 
conditions. 

The  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  is  in  the  puUic  interest, 
domestic  need  for  the  natural  gas  will  be 
considered,  and  any  other  issue 
determined  to  be  apivopriate.  including 
whether  the  arrangement  is  consistent 
with  DOE  policy  of  promoting 
competiticHi  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
audiority. 

The  applicant  asserts  that  there  is  no 
cturent  need  for  the  domestic  gas  that 
would  be  exported  under  the  proposed 
arrangement.  Parties  opposing  this 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  aeg.. 
requires  DOE  to  give  appropriate 
consideratioB  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  lias  met  its  NEPA 
responsibilities. 

Public  Comment  Procedure 

In  response  to  this  notice,  any  paw>n 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervoition,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  conudered  as  the  basis  for 
any  decision  on  the  a|^>lication  must, 
however,  file  a  moticm  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  i»otest  with  respect  to 
this  amplication  will  not  serve  to  make 
the  ivotestant  a  party  to  the  proceeding, 
although  proteats  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  reqoireraents  thai  are 
specified  by  the  regulations  in  10  CFR 
part  50a  Protests,  motions  to  intervene. 
notices  of  intervention,  requests  for 


additional  procedures,  aitd  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  repHes  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  or 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  question  to  a 
decision  in  the  proceeding,  and 
demonstrate  why  an  oral  presentation  is 
needed.  Any  request  for  a  conference 
should  demonstrate  why  the  conference 
would  materially  advance  the 
proceeding.  Any  request  for  a  trial-type 
hearing  must  show  that  there  are  factual 
issues  genuinely  in  dispute  that  are 
relevant  and  material  to  a  decision  and 
that  a  trial-type  hearing  is  necessary  for 
a  full  and  true  disclosure  of  die  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  NGMS's  application  is 
available  for  inspection  and  copjring  in 
the  Office  of  Fuels  Programs  Docket 
Room.  Room  3F-<I56  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  hotidays. 

Issued  in  Washington.  DC  OQ  )aiiuai>  24, 
1992. 


diffoidlP. 

Acting  Deputy  A$9i»taUSacntaryfotFaeU 

Pmgrama,  Office  of  FauilBMUgy. 

[PR  Doc.  02-2201  Flkd  l-4B-flet:  MS  an) 
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PhWHpe  Qaa  MaifcaMng  Co; 
To  Export  Natural  Qaa  to 

AOENCV:  Department  of  Energy.  Office  id 

Fossil  Energy. 
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ACTION:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Mexico. 

SUMMAMY:  The  Office  of  Fossil  Energ>'  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  December  26, 1991, 
of  an  application  Hied  by  Phillips  Gas 
Marketing  Company  (PGMC)  requesting 
blanket  authorization  to  export  up  to  100 
Bcf  of  natural  gas  to  Mexico  over  a  two- 
year  period  commencing  with  the  date 
of  first  delivery.  PGMC  intends  to  use 
existing  U.S.  pipeline  facilities  which 
interconnect  with  Mexican  pipeline 
facihties  at  various  points  on  the  U.S./ 
Mexican  border.  PGMC  states  that  it 
would  submit  quarterly  reports  detailing 
each  transaction. 

The  appUcation  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 

DATES:  Protests,  motions  to  intervene,  or 
notices  of  inter\'ention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  Usted  below  no  later  than  4:30 
p.m.,  eastern  time.  March  2, 1992. 

ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056. 
FE-50, 1000  Independence  Avenue.  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION: 

Charles  E.  Blackburn,  Office  of  Fuels 

Programs.  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-094, 1000 

Independence  Avenue,  SW.. 

Washington,  DC  20585.  (202)  586-7751. 
Lot  Cooke.  Office  of  Assistant  General 

Counsel  for  Fossil  Energy.  U.S. 

Department  of  Energy.  Forrestal 

Building,  room  6E-042, 1000 

Independence  Avenue,  SW., 

Washington.  DC  20585,  (202)  586-0503. 

SUPPLEMENTARY  INFORMATION:  PGMC,  a 

Delaware  corporation  with  its  principal.' 
place  of  business  in  Houston.  Texas, 
engages  in  the  natural  gas  marketing 
business.  PGMC  is  a  whoUy<owned 
subsidiary  of  Phillips  66  Natural  Gas 
Company,  which  in  turn  is  a  wholly- 
owned  subsidiary  of  Phillips  Petroleum 
Company.  PGMC  intends  to  export  the 
natural  gas  for  its  own  account  as  well 
as  for  the  account  of  others.  PGMC 
states  that  it  will  sell  the  requested 
natural  gas  volumes  on  a  short-term  or 
spot  basis  and  the  contractual 
arrangements  will  be  the  product  of 
arms-length  negotiations  with  an 
emphasis  on  competitive  prices  and 
contract  flexibility. 


The  export  application  v\rill  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  is  in  the  public  interest, 
domestic  need  for  the  natural  gas  will  be 
considered,  and  any  other  issue 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 
gas  that  would  be  exported  under  the 
proposed  arrangement.  Parties  opposing 
this  arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  CmnpUance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Proceduie 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  conunents        ^ 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 


Additional  procedures  will  be  used  as 
necessary  to  athieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
tj-pe  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  PGMC's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  Room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  on  January  23. 
1992. 
CUfford  P.  Tonustewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  ofFosSii  Energy- 

|FR  Doc.  92-2292  Filed  1-29-92;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY       • 

[FEMA-92S-OR] 

Marshall  Islands;  Amendmsnt  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Republic  of 
the  Marshall  Islands  (FEMA-925-DR). 
dated  December  6, 1991,  and  related 
determinations. 
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DATES:  January  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472  (202)  646-3608. 
NOTICE:  Notice  is  hereby  given  that, 
effective  January  4, 1992,  and  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
have  appointed  Thomas  P.  Credle  of  the 
Federal  Emergency  Management 
Agency  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

This  action  terminates  my 
appointment  of  Major  P.  May  as  Federal 
Coordinating  Officer  for  this  disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Wallace  E.  Stickney, 

Director,  Federal  Emergency  Management 

Agency. 

[FR  Doc.  92-2268  Filed  1-29-82;  8:45  am] 

BILUNO  COOE  •71t-02-H 


[FEMA-931-DR] 

Puerto  Rido;  Major  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Puerto  Rico  (FEMA-031-DR),  dated 
January  22, 1992.  and  related 
determinations. 
dates:  January  22, 1992. 
FOR  FURTHER  MFORSIATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Progrtuns,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472  (202)  646-3606. 
NOTICE:  Notice  is  hereby  given  that,  in  a 
letter  dated  January  22, 1992.  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seg.. 
Public  Law  93-288,  as  amended  by 
Public  Law  100-707],  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Coramonweahh  of  Puerto 
Rica  resulting  froni  severe  stoma  and 
flooding  on  January  5-6, 1992.  is  of  sufRdent 
severity  and  magaitndt  to  warruit  a  major 
disaster  deciaratioa  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  L 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  Commonwealth  of  FHierto  Rico. 

In  order  to  provide  FiedcnrI  assistance,  you 
are  hereby  au&oriaed  la  allocate  from  fimds 
available  for  these  purposes,  such  amounts 


as  you  Had  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  (he 
requirement  that  Federal  assistance  he 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148. 1 
hereby  appoint  Jose  A.  Bravo  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

^  !  do  hereby  determine  the  following 
areps  of  the  Commonwealth  of  Puerto 
Rico  to  have  been  affected  adversely  by 
this  declared  major  disaster: 

The  municipahties  of  Adjuntas,  Aguas 
Buenan,  Aibonito.  Arroyo,  Barcelon«?ta, 
Barrarquitas,  Caguas,  Canovanas,  Cayey, 
Cidra,  Coamo,  Comeriq,  Dorado.  Fajardo, 
Cuayama.  Humacao,  ]ayuya.  Juans  Diaz, 
Lajas,  Loisza,  t.uquillo,  Maunabo.  Naguabo, 
Naranjito,  Oroco'.'is.  Patiiias.  Ponce  Salinas, 
San  Lorenzo,  Santa  iMibel.  Toa  Ba)a,  Utuado. 
Villalba,  and  Yabucoa  for  Individual 
Assistance. 

The  municipalities  of  Adjun'.-^s,  Aguas 
Buenas.  Aibonito,  Arroyo,  Barceioneta. 
Barranquitas.  Caguas.  Canovanas,  Cayey, 
Cidra,  Coamo,  Comerio.  Dorado.  Fa  jar. -to, 
Guayama,  Humacao.  )ayuya.  Luquillo. 
Maunabo,  Naguabo,  Naranjito,  Orocovis, 
PatUlas,  Ponce.  Salinas.  San  Lorenzo,  Santa 
Isabel,  Toa  Baja,  Utuado,  Villalba,  and 
Yabucoa  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  (Assistance.) 
Wallace  &  StidaMy, 

Director,  Federal  Emergency  Management 
Agency. 

(FR  Doc.  92-2289  Filed  1-29-flZ:  8:45  amj 
MLUNO  cooc  sris-oi-ii 


(FEMA-S30-OR] 

Texas;  Amendment  to  Notice  of  a 


aoency:  Federal  Emergency 

Management  Agency. 

action:  Notice. '_ 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-930-DR),  dated  December 
26, 1991.  and  related  determinations. 
dated:  January  22, 1982. 


FOR  FURTHER  INFORMATION  CONTACR 

Pauline  C.  Campbell,  Disaster 
Assistance  P«)grams.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472  (202)  646-3606. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Texas,  dated  December    - 
26, 1991,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  26, 1991: 

The  counties  of  Callahan,  Freestone, 
Gillespie,  Hamilton,  Houston.  Kerr,  Mills,  and 
Wise  for  Individual  Assistance.  (Previously 
designated  for  Public  Assistance.) 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.510.  Disaster  Assistance.) 
Grant  C  Petetsoo. 

Associate  Director,  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 
(FR  Doc.  92-2270  FUed  1-29-92;  8:45  amj 
MLUNQ  COOE  S7tS-«2-« 

Advisory  Committee  for  ttw  National 
Urtian  Searcti  and  Rescue  System; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Uw  92-463)  (5  U.S.C  App  1  et 
seq.),  announcement  is  made  of  the 
following  committee  meeting: 

Name:  Advisory  Committee  for  the 
National  Urban  Search  and  Rescue  System. 

Dates  of  Meeting:  February  13-14, 1992. 

Place:  Federal  Emergency  Management 
Agency.  Federal  Center  Ptaza,  500  C  Street 
SW..  Washington,  DC  20472. 

Time:  February  13 — 8:30  a.m.  to  5  p.m. 
February  14 — 8J0  a.m.  to  5  p.m. 

Proposed  Agenda:  The  Advisory 
Committee  will  discuss:  (1)  A  draft  White 
Paper  on  the  state  of  the  Federal  Urban 
Search  and  Rescue  (US&R)  program:  (2)  a 
public  outreach  campaign  to  inform  local  and 
State  representatives  of  the  program  and 
what  US&R  assets  are  available  and  bow 
they  may  be  accessed  during  bmes  of 
emergency;  (3)  the  status  of  the  FEMA- 
developed  training  courses,  including  the 
orientation  training  course  developed  for 
Task  Force  leadership;  (4)  a  review  of  the 
Montgomery  County,  Maryland,  and  Fairfax 
County,  Virginia,  Task  Force  deployment 
exercise:  (5)  FEMA  USftR  program  update: 
and  (6)  organizational  up(ktes  by  the 
Advisory  Committee  members. 

The  meeting  will  be  open  to  the  public 
with  approximately  10  seats  available 
on  a  first-come,  first-served  basis. 
Members  of  the  general  public  who  plan 
to  attend  the  meeting  must  contact  Mrs. 
Kimberiy  S.  Cauffield  Vascone*.  FEMA, 
Operations  banning  and  Response 
Branch.  202-646-4335.  no  later  than 
Feteuary  11 
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Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  Operations  Planning 
and  Response  Branch  (SL-OE-FR-OP). 
Federal  Emergency  Management 
Agency.  500  C  Street.  SW..  room  613. 
Washington,  DC,  20472.  Copies  of  the 
minutes  will  be  available  upon  request 
30  days  after  the  final  day  of  the 
meeting. 

Dated:  January  24. 1992. 
WallM»  E.  Sbckney. 
Director.  Federal  Emergency  Ma-iageinent 
Agency. 

(FR  Doc.  92-2267  Filed  1-29-92;  8:45  am] 
MLUNO  COW  671»-01-«i 


FEDERAL  MARITIME  COMMISSION 


Agreeinent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement{s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  conunents  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200606. 

Title:  North  Carolina  State  Ports 
Authority/D.B.  Turkish  Cargo  Lines 
Marine  Terminal  Agreement. 

Parties: 

North  Carolina  State  Ports  Authority 

D.  B  Turkish  Cargo  Lines 

Synopsis:  This  Agreement,  filed 
January  21, 1992,  provides  for  throughput 
rates  on  loaded  and  empty  containers 
and  defines  the  services  and  inclusive 
charges  pertaining  to  those  rates.  The 
Agreement  is  for  a  period  of  three  years. 

Agreement  No.:  224-200605. 

Title:  Port  of  Portland/SAGATorest 
Carriers  (Intl.)  S/A  Terminal  Use 
Agreement. 

Parties: 

Port  of  Portland  ("Port") 

SAGA  Forest  Carriers  (Intl.)  S/A 
("SAGA") 

Synopsis:  This  Agreement,  filed 
January  17. 1992.  provides  that  in  return 
for  SAGA  agreeing  to  use  the  Port  as  a 
designated  Pacific  Northwest  port-of- 


call  for  specific  services,  the  Port  will 
share  wharfage  and  dockage  revenue 
with  SAGA  on  revenue  in  excess  of 
$120,000.  The  Agreement  is  for  one  year 
with  options  to  renew. 

Agreement  No.:  203-011075-019. 

Title:  Central  America  Discussion 
Agreement. 

Parties: 

United  States/Central  America  Liner 
Association 

Nexos  Line 

Nordana  Line,  Inc. 

Concorde  Shipping,  Inc. 

Tropical  Shipping  and  Construction 
Co.  Ltd. 

Central  America  Shippers,  Inc. 

Great  White  Fleet,  Ltd. 

Naviera  Consolidada  S.A. 

Thompson  Shipping  Co.,  Ltd. 

King  Ocean  Central  America.  S.A. 

Network  Shipping  Ltd. 

Synopsis:  The  proposed  amendment 
adds  Empresa  Naviera  Santa  as  a  party 
to  the  Agreement.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  202-011213-025. 

Title:  Spain-Italy/Puerto  Rico  Island 
Pool  Agreement 

Parties: 

Compania  Trasatlantica  Espanola, 
S.A. 

d'Amico  Societa  de  Navigazione, 
S.p.A. 

Nordana  Line  A/S 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
provides  that  no  member  may  withdraw 
from  the  Agreement  prior  to  June  30, 
1992.  imless  notice  of  withdrawal  was 
submitted  before  January  14. 1992. 

Agreement  No.:  202-011241-011. 

Title:  USA-North  Europe  Rate 
AgreemMit. 

Parties: 

Atlantic  Container  Line  AB 

P&O  Containers  Limited 

Sea-Land  Service.  Inc. 

Compagnie  Generate  Maritime  (CGM) 

Hapag  Lloyd  AG 

Nedlloyd  Lijnen  BV 

A.P.  MoUer-Maersk  Line 

Synopsis:  The  proposed  amendment 
extends  the  March  31, 1992  expiration 
date  to  July  1, 1992  of  Articles  16.1  and 
16.2  of  the  Agreement  which  apply  to 
specific  arrangements  between  ACL  and 
Wallenius. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  24. 1992. 
loMph  C  PoUdng. 
Secretary. 

[FR  Doc.  92-2213  Filed  1-29-42;  8:45  am] 
nujNa  CODE  t73o-ei-« 


FEDERAL  RESERVE  SYSTEM 

The  Bessemer  Group,  inc^  Application 
to  Engage  de  novo  in  PermissitMe 
Nonbanlcing  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vtrriting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  ejects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  20, 
1992. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  The  Bessemer  Group,  Incorporated, 
Woodbridge,  New  Jersey;  to  engage  de 
novo  in  participating  in  loans  made  by 
its  subsidiary  banks.  Bessemer  Trust 
Company  and  Bessemer  Trust  Company, 
N.A..  to  their  trust  customers  pursuant  to 
S  225.25(b)(1)  of  the  Board's  Regulation 
Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  January  24. 1992. 
{ennifer  |.  lohnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  92-2225  Filed  1-29-92;  8:45  am] 

BtUMQ  CODE  U10-01-f 

Caspw  Bodna,  et^il^  Change  In  Bank 
Control  Notloes;  Acquisitiona  of 
Sharea  of  Banka  or  Bank  HoMing 
Companiea 

The  notificants  listed  below  have 
appUed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(jl)  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.lai/u)(7)). 
,    The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  willalso  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Conunents  must  be  received 
not  later  than  February  20, 1992. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge.  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  Casper  Bocina.  Short  Hills.  New 
Jersey,  to  acquire  an  additional  3.7 
percent  for  a  total  of  8.89  percent' 
Robert  S.  Bohrer.  West  Orange,  New 
Jersey,  to  acquire  an  additional  0.18 
percent  for  a  total  of  1.97  percent;  Frank 
P.  Farinella,  Jr..  Springfield.  New  Jersey, 
to  acquire  an  additional  3.0  percent  for  a 
total  of  11.74  percent;  Mark  S.  Fogt. 
Bedminster.  New  Jersey,  to  acquire  an 
additional  0.18  percent  for  a  total  of  1.06 
percent;  Bruce  E.  Goldman,  Denville, 
New  Jersey,  to  acquire  an  additional  0.3 
percent  for  a  total  of  0.47  percent; 
Seymour  Lehrhoff.  South  Orange.  New 
Jersey,  to  acquire  an  additional  1.3 
percent  for  a  total  of  8.33  percent;  C. 
Thomas  Thomas.  Short  Hills.  New 
Jersey,  to  acquire  an  additional  1.2 
percent  for  a^total  of  4.39  percent; 
Jerome  N.  Waldor.  South  Orange,  New 
jersey,  to  acquire  an  additional  5.3 
percent  for  a  total  of  11.17  percent;  and 
Nazario  L.  Paragano.  Bemardsville,  New 
Jersey,  to  acquire  an  additional  21.3 
percent  for  a  total  of  34.78  percent  of  the 
voting  shares  of  Inter  Community 
Bancorp,  Springfield,  New  Jersey,  and 
thereby  indirectly  acquire  Inter 
Community  Bank,  Springfield,  New 
Jersey. 


B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Ross  Maxwell  Whipple, 
Arkadelphia,  Arkansas;  to  acquire  40.43 
percent  of  the  voting  shares  of  Central 
Arkansas  Bancshares,  Inc.,  Malvern, 
Arkansas,  and  thereby  indirectly 
acquire  Bank  of  Malvern,  Malvern, 
Arkansas:  Bank  of  Hot  Springs,  Hot 
Springs,  Arkansas;  and  Merchants  & 
Planters  Bank  &  Trust  Co.,  Arkadelphia. 
Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24, 1992. 
lennifer  |.  lohnsoo. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  92-2227  Filed  1-29-92;  8:45  am) 
MLUNO  CODE  MIO^I-F 


Rrst  Commonwealth  Financial  Corp^ 
et  aL  Formatlona  of;  Acqulaitlona  by; 
and  Mergera  of  Bank  HoMing 
Companiea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  i 
225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  o^ices  of  the 
Board  of  Governors.  Any  comment  on 
an  appUcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identif>ing  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applicelipns 
must  be  received  not  later  than  February 
20. 1992. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio  44101: 

1.  First  Commonwealth  Financial 
Corporation,  Indiana.  Pennsylvania;  to 
acquire  100  percent  of  the  voting  shares 
of  Central  Bank,  Claysburg, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Chicago 
(Da\-id  S.  Epstein,  Vice  President)  230 


South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  State  Bancshares.  Inc.,  New 
London.  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  95 
percent  of  the  voting  shares  of  First 
State  Bank,  New  London.  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  (anuaiy  24.. 1992. 
lonnifar  {.  Iphnton. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  92-2228  Filed  1-29-92;  &45  am) 

BHXMO  COOC  t21»-ei-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
|DocketNo.92N-0034) 

Duramed  Ptuirmaceuticais,  Inc^ 
Withdrawal  of  Approval  of  Sevan 
Abbreviated  New  Drug  AppHcationa 

agency:  Food  and  Drug  Administration, 

MHS. 

ACTTOW:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  seven  abbreviated  new  drug 
applications  (ANDAs)  held  by  Duramed 
Pharmaceuticals.  Inc..  5040  Lester  Rd.. 
Cincinnati.  OH  45213  (Duramed). 
Duramed  has  agreed  in  writing  to  permit 
FDA  to  withdraw  approval  of  the 
applications,  and  has  waived  its 
opportunity  for  a  hearing.  This  action 
stems  from  the  discovery  of  untrue 
statements,  discrepancies,  and 
omissions  concerning  information  used 
to  support  approval  of  the  applications. 
EFfVCnvc  date:  January  30, 1992. 
FOn  nWTHEII  INFOmiA-nON  COMTACr 
Richard  S.  Lev,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  Place,  Rockville,  MD  20855. 
301-295-8041. 

SumJEMfNTARV  iNFOflMATlON:  Recently, 
FDA  became  aware  of  untrue 
statements,  discrepancies,  and 
omissions  that  relate  to  batches  of  drug 
products  used  to  support  approval  of  the 
following  A.NDA's  held  by  Duramed: 
ANDA  70-308;  Propranolol  HCl  Tablets. 

40  milligrams  (mg); 
ANDA  70-309;  Propranolol  HCl  Tablets. 

60  mg; 
ANDA  70-310;  Propranolol  HCl  Tablets. 

80  mg; 
ANDA  88-067;  Trifluoperazine  HCl 

Tablets.  1  mg; 
ANDA  88-968;  Trifluoperazine  HCl 

Tablets,  2  mg; 
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ANDA  88-069:  Trifluoperazine  HCl 

Tablets,  5  mg;  and 
ANDA  88-970:  Trifluoperazine  HCl 

Tablets.  10  mg. 

After  careful  review  of  iospectional 
findings,  Duramed's  own  internal  audit 
results,  and  letters  from  the  firm,  the 
agency  determined  that  there  was 
sufficient  justification  to  initiate 
proceedings  to  withdraw  approval  of  the 
products  listed  above.  Duramed  was 
notified  in  writing  of  these 
determinations  and,  in  accordance  with 
21  CFR  314.150(d),  was  offered  an 
opportimity  to  permit  FDA  to  withdraw 
approval  of  the  applications. 
&jb8equently.  in  a  letter  dated 
November  8, 1991,  Duramed  requested 
that  approval  of  these  ANDA's  be 
withdrawn. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e)).  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  the  ANDA's 
listed  above,  and  all  amendments  and 
supplements  thereto,  is  withdrawn 
effective  January  30. 1992. 

Distribution  of  these  products  in 
interstate  commerce  without  an 
approved  application  is  illegal  and 
subject  to  regulatory  action. 

Dated:  {anuary  22. 1992. 
GeraM  F.  Utym, 

Deputy  Director,  Center  for  Drug  Evaluation 
and  Research. 

(FR  Doc.  92-2233  Filed  1-29-92;  8:45  am] 
MLUNQ  COK  41«»<01-ll 


requested  that  FDA  withdraw  approval 
of  the  applications  listed  below.  The 
applicant  has  also,  by  its  request, 
waived  its  opportunity  for  a  hearing. 


(Docket  Na92N-0033] 


Duramed  Ptwrmaceuticals,  Inc.; 
Withdrawal  of  Approval  of  35 
At>brevia«ed  Hvm  Drug  Applications 

agency:  Food  and  Drug  Administration. 

HHS. 

ACnow:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  withdrawing 

appro>val  of  35  abbreviated  new  drug 

applications  (ANDA's)  held  by  Duramed 

Pharmaceutical*.  Inc..  5040  Lester  Rd., 

Cincinnati,  OH  45213  (Duramed). 

Duramed  requested  in  writing  that 

approval  of  tfte  applications  be 

witb(tewn. 

EFFECTIVE  DATE:  Mardl  2. 1992. 

POR  ROTTMER  WRNMMTKM  contact: 

Richard  S.  Lev.  Center  for  Drug 

Evaluation  and  Research  (HFD-366), 

Food  and  Drug  Administration.  7500 

Standi^  PL.  Rockville.  MD  20855.  301- 

295-8041. 

SUPFLEMWITMnr  IWrONMATIOW.  In  a 

letter  dated  November  8. 1991.  Duramed 


ANDA  No 


70-165 

70-166  . 
70-167.. 
70-306. 

70-307.. 

70-326  . 
70-327.. 
70-694.. 
70-895.. 
70-896.. 
71-006. 
71-009. 
71-126. 


71-127. 


71-216 

71-217 

71-218 

71-219 

71-220 

71-221 

71-327 


71-708.. 
71-709.. 
88-182. 
88-163.. 
88-232.. 

88-593.. 

88-594 

88-595 

68-918 
88-919. 
88-948 

88-394. 
88-396.. 


Drug 


Tolazamide  Tat>tets.  100  miWgrams 

Tolazamide  Tablets.  250  mg. 

Tolazamide  Tablets.  500  mg. 

Propranolol  Hydfochloride  Tablets. 
10  mg. 

PropfanoW  Hydrochkxide  Tablets. 
20  mg. 

Indomethactn  Capsules,  25  mg. 

Indomethacin  Capsules,  50  mg. 

Diazepam  Tablets,  2  mg. 

Oazepam  Tablets,  5  mg. 

Diazapani  Tablets,  10  mg. 

Methyidopa  Tablets,  250  mg 

Methyldopa  Tablets,  500  mg. 

ProptafWiol  Hydrochlonde  and  Hy- 
drochtofot^iazide  Tablets,  40 
mg/25  mg. 

Propwiolol  Hydroctiionde  and  Hy- 
drocblorottiiazide  Tablets.  80 
mg/25  mg. 

Haloperidol  Tablets,  0.5  mg. 

Haloperidol  Tablets.  1  mg. 

Haloperidol  Tablets.  2  mg. 

Halopehdol  Tablets.  5  mg. 

Hakjpehdol  Tablets.  10  mg 

Haloperidol  Tablets,  20  mg. 

Propranolol  Hydrochloride  Tablets. 
90  mg. 

Temazepam  Capsules.  15  mg.  . 

Temazepam  Capsules,  30  mg. 
.  Aminoptiyirn«  Tablets,  100  mg 

Anmophylline  Tablets,  200  mg. 

CyproTieptadine  Hydrochloride  Tab- 
lets, 4  mg. 

Hydroxyzine  Pamoate  Capsules.  25 
mg. 

Hydroxyzine  Pamoate  Capsules.  50 
nig. 

Hydroxyzine  Pamoate  Capsules. 
100  mg. 

Chlorpropamide  Tablets.  100  mg 

Chkxprepamide  Tablets.  250  mg 

Pttentarmine  Hydrochloride  Cap- 
sules, 30  mg. 

Prednisone  Tablets,  5  mg. 

Prednisone  Tablets,  10  mg. 


88-396 J  Prednisone  Tablets.  20  mg. 

1 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  335(e)),  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  S.82).  approval  of  the  ANDA's 
listed  above,  and  all  amendments  and 
supplements  thereto,  is  withdrawn 
effective  March  2. 1992.  Distribution  of 
these  products  in  interstate  commerce 
without  an  approved  application  is 
illegal  and  sut^ect  to  regulatory  action. 

Dated:  January  22. 1992. 
Gwald  F.  M«y«r. 

Deputy  Director.  Center  for  Dntg  Evaluation 
and  Research. 
[FR  Doc.  SZ-2234  Filed  1-29-82: 8:45  am] 

BIUMS  CODE  •IM-eVM 


IDoclMtNo.90N-0208] 

Chelsea  Laboratories,  Inc.;  Withdrawal 
of  Approval  of  Nine  Abbreviated  New 
Drug  Applications 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  nine  abbreviated  new  drug 
applications  (ANDA's)  held  by  Chelsea 
Laboratories,  Inc..  896  Orlando  Ave.. 
West  Hempstead,  NY  11552  (Chelsea). 
This  action  is  being  taken  because  the 
applications  contain  imtrue  statements 
of  material  fact  and  the  drugs  covered 
by  these  applications  lack  substantial 
evidence  of  effectiveness  and  have  not 
been  shown  to  be  safe.  Chelsea  has 
withdrawn  its  request  for  a  hearing  on 
these  products. 

EFFECTIVE  BATE:  January  30. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  S.  Lev.  Center  for  Drug 
Evaluation'and  Research  (HFD-366). 
Food  and  Drug  Administration.  7500 
Standish  PI..  Rockville.  MD  20855.  301- 
29.'>-8041. 
SUPPLEMENTARY  INFORMATION:  In  a      / 

notice  published  in  the  Federal  Register 
of  June  22. 1990  (55  FR  25712).  FDA 
offered  an  opportunity  for  a  hearing 
(NOOH)  on  a  proposal  to  issue  an  order 
under  section  505(e)(2),  (e)(3).  and  (e)(5) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  355(e)(2),  (e)(3). 
and  (e)(5))  withdrawing  approval  of  the 
following  ANDA's  held  by  Chelsea: 
ANDA  70-421.  Verapamil  Hydrochloride 

Tablets.  80  milligrams  (mg); 
ANDA  70-422.  Verapamil  Hydrochloride 

Tablets.  120  mg: 
ANDA  71-O20,  Disopyramide  Phosphate 

Capsules.  100  mg; 
ANDA  71-021.  Disopyramide  Phosphate 

Capsules.  150  mg: 
ANDA  71-«5e.  Perphenazine  & 

Amitriptyline  Hydrochloride  Tablets. 

4  mg/50  mg; 
ANDA  71-661.  Oxazepam  Capsules.  10 

mg; 
ANDA  71-662,  Oxazepam  Capsules.  15 

mg; 
ANDA  71-663.  Oxazepam  Capsules.  30 

mg:and 
ANDA  89-70a  Perphenazine  Tablets.  8 

mg. 

The  basis  for  the  proposal  stemmed 
from  the  discovery  of  discrepancies, 
false  statements,  and  omissions 
regarding  the  manufacture  and 
processing  of  batdies  of  drug  product 
used  to  support  approval  of  the  ANDA's. 
Identificaticm  of  these  discrepancies, 
false  statements,  and  omissions  raised 
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substantial  questions  about  the 
reliability  of  the  data,  including  the 
bioequivalence  data,  submitted  in 
support  of  the  applications. 

On  July  22, 1990,  Chelsea  requested  a 
hearing,  and  on  August  21, 1990,  Chelsea 
submitted  data  and  information  in 
support  of  its  hearing  request. 
Subsequently,  in  a  letter  dated 
December  6, 1991,  Chelsea  requested  the 
withdrawal  of  the  appUcations  listed 
above  and  withdraw  its  hearing  request. 

.  Therefore,  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research,  under 
section  505(e)  of  the  act,  and  under 
authority  delegated  to  him  (21  CFR  5.82); 
finds  that  the  applications  hsted  above 
contain  untrue  statements  of  material 
fact  (21  U.S.C.  355(e)(5)):  that  new 
evidence  of  clinical  experience,  not 
contained  in  the  applications  or  not 
available  until  after  the  applications 
were  approved,  shows  that  the  drugs 
have  not  been  shown  to  be  safe  for  use 
under  the  conditions  of  use  upon  the 
basis  of  which  the  applications  were 
approved  (21  U.S.C.  355(e)(2));  and  that 
on  the  basis  of  new  information  before 
him  with  respect  to  the  drugs,  evaluated 
together  with  the  evidence  available  to 
hiip  when  the  application  were 
'  approved,  there  is  a  lack  of  substantial 
evidence  that  the  drug  will  have  the 
effects  they  purport  or  are  represented 
to  have  under  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  their  labeling  (21  U.S.C.  355(e)(3i) 

Pursuant  to  the  foregoing  findings, 
approval  of  the  ANDA's  lifted  above, 
and  all  amendments  and  supplements 
thereto,  is  withdrawn  effective  January 
30, 1992.  distribution  of  these  products 
in  interstate  commerce  without  an 
approved  application  is  illegal  and 
subject  to  regulatory  action. 

Section  505(j)(6)(C)  of  the  act  requires 
that  FDA  immediately  remove  from  its 
approved  product  list  ("Approved  Drug 
Products  with  Therapeutic  Equivalence 
Evaluations")  (the  Ust)  any  drug  whose 
approval  was  withdrawn  for  grounds 
described  in  the  first  sentence  of  section 
5U5(e)  of  the  act.  Such  grounds  apply  to 
this  withdrawal.  Notice  is  hereby  given 
that  the  drugs  covered  by  these 
applications  are  removed  from  the  list. 

Dated:  January  22. 1992. 

Garald  F.  Meyer, 

Deputy  Director,  Center  for  Drug  Evaluation 
and  Research. 

|FR  Doc.  92-2232  Filed  l-2»-92: 8:45  am] 
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[Docket  No.  91F-04M] 

Sumttomo  Chemical  America,  Inc.; 
Rling  of  Food  Additive  Petition 

AaENCV:  Food  and  Drug  Administration. 

HHS. 

action;  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Sumitomo  Chemical  America,  Inc., 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  2,4-di-terf- 
pentyl-&-[l-(3,5-di-(ert-pentyl-2- 
hydroxyphenyl)ethyl]phenyl  acrylate  as 
en  antioxidant  in  the  manufacture  of 
polystyrene  and  rubber-modified 
polystyrene  articles  tliat  contact  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(51)). 
notice  is  given  tliat  a  petition  (FAP 
2B4295)  has  been  filed  by  Sumitomo 
Chemical  America,  Inc.,  345  Park  Ave., 
New  York,  NY  10154.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers.  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
2  4-di  -tert-pentyl-6-(l-{3,5-di-tert-pentyl- 
2-hydroxyphenyljethyl]phenyl  acrylate 
88  an  antioxidant  in  the  manufacture  of 
polystyrene  and  rubber-modified 
poly8t>Tene  articles  that  contact  food. 

The  potential  environmental  impact  of 
this  aciion  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency  s 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  s^ith  the  regulation  in  the 
federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  January  22, 1992. 
Douglas  L.  Arcber, 

Deputy  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[PR  Doc.  92-2300  Filed  1-29-92;  8:45  am) 
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action:  Notice. 


[Docket  No.  92N-0035] 

Chelsea  Uboratortes,  Inc.;  Withdrawal 
of  Approval  of  Nine  Abbreviated  New 
Drug  Applications 

AOCNCY:  Food  and  Drug  Administration, 
HHS. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  nine  abbreviated  new  drug 
applications  (ANDA's)  held  by  Chelsea 
Laboratories,  Inc.,  896  Oriando  Ave., 
West  Hempstead,  NY  11552  (Chelsea). 
Chelsea  notified  the  agency  in  writing 
that  the  drug  products  were  no  longer 
marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

effective  date:  March  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Lola  E.  Batson,  Center  for  Drug 
Evaluation  and  Research  (HFD-3eO). 
Food  and  Drug  Administration,  7500 
Startdish  P!.,  Rockville,  MD  20855,  301- 
295-8038. 

SUPPLEMENTARY  INFORMATION:  Chelsea, 
the  holder  of  the  ANDA's  listed  in  the 
table  in  this  document,  has  informed 
FDA  that  these  drug  products  are  no 
longer  marketed  and  has  requested  that 
FDA  withdraw  approval  of  the 
applications.  Chelsea  has  also,  by  its 
request,  waived  its  opportunity  for  a 
hearing. 


ANOANo. 

Oug 

1S-369 

Furosemide   Tatnett,   20  and  40 

62-402 

mShgratns  (mg). 
Nystatin    Oai     Tablets.     500.000 

85-552 

Unrts. 
Probeneuid  and  Colchtcine  TaUett. 

85-876 

500  mg'O.S  mg. 
Diphenoxylate  Hyd'ochohsride  aiid 

65-894 

Atropine    Suitale    Tablets.    2.5 
mg/  023  mg. 
Promot    Pnenytoin    Sodium    Cap- 

86-^1  

sules.  100  mg. 
Butalbital.    Aspirin,    and    Catfeme 

87-275 

Capsules,    50    mg/325    mg/40 

"»g 

Acetamloopheo  and  Codetne  PtK»- 

87-276 

phate  Tablets.  300  mg/60  mg 
Acetaminophen  and  Codetne  Ptws- 

87-277 

phate  Tabiots.  300  mg/30  mg. 
Acetaminophen  and  Codeine  Pttoa- 

» 

phate  Tablets.  3iX)  mg/15  mg 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Dru§.  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  the  abbreviated 
new  drug  applications  listed  above,  and 
all  supplements  thereto,  is  hereby 
withdrawn,  effective  March  2. 1992. 

Dated:  January  22, 1992. 
Gerald  F.  Meyer, 

Deputy  Director,  Center  for  Drug  Evaluation 
and  Research. 

(PR  Doc.  92-2231  Filed  1-29-92;  8:45  amj. 
■RJJNa  cooc  41W-ei-M 
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|DoCfc«tNa92N-0036] 

Supeipharm  Corp..  8t  aL;  Withdrawal 
of  Approval  of  1«  Abbreviated  New 
Drug  Appllcafions 

AOENCr:  Food  and  Drug  Administration. 

HHS. 

ACnON:  Notice. 

summary:  "Hie  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  18  abbreviated  new  drug 
applications  (ANDA's).  The  hcJders  of 
the  ANDA's  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that 
approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  OATE  March  2, 1992. 
FOR  FURTHER  INFORMATION  CONTACT. 
lean  M.  Olson,  Center  for  Drug 
Evaluation  and  Research  {HFD-366). 
Food  and  Drug  Administration.  7500 
Standiih  PL.  Rockville.  MD  20855.  301- 
295-8041. 

SUPPLEMENTARY  INFORMATION:  The 
holders  of  the  ANDA's  listed  in  the  table 
in  this  document  have  informed  FDA 
that  these  drug  products  are  no  longer 
marketed  and  have  requested  that  FDA 
withdraw  approval  of  the  applications. 
The  applicants  have  also,  by  their 
request,  waived  their  opportunity  for  a 
hearing.  I 


ANDA 
Na 


Drug 


70-006 

70-009 
70-468 
70-622 

70-634 
71-517 

71-518 

71-727 

71-728 
71-729 


Metronidazote 
labl«(s  USP.  250 
iKMIigrams  (mg). 

tAettorndzaoio 
tabiets  USP.  500 

indometnacin 
capsuiesUSP. 
50  nig. 

Mstodopramide 
injection  USP.  5 
mg/minilrter  (mL) 
(ampule). 

Nitroglycahn 
iitjuclMDn  USP.  5 
nig/raL  (ampule) 

^opanolol 
ftydiocWoride 
UbletsUSP.  40 
tng. 

PWpMWOlOl 


Applicant 


ttydrochkxide 

taUetsUSP.  00 

mg. 
Oorozepate 

dipotassium 

capsules.  3.75 

Mg. 
Oorazepate 

dipotassium 

capMlas.  7.S  mg. 
Clorazepate 

dipotassium 

capsules.  i5mg. 


Supefphaim  Corp . 
1769  fifth  Ave.. 
Bayshore.  NY 
11706. 
Do. 


□o. 


Smitt>&  Nephew 
Solopatt.  1845 
Tonne  Rd..  EIK 
Grove  Village.  IL 
60007-5125 
Do. 


Si49e(pharm  Corp 


Oo 


GLO.  Searle  &  Co . 
4901  Searle 
Partcway.  Skokie. 
«L  60077. 
Do. 


Do. 


ANDA 
No. 


88-431 


88-986 


88-987 


88-988 


89-031 


89-032 


89-033 


89-137 


Drug 


Quinidine  gluconate 
sustairted  retaese 
tablets,  324  mg. 


CMofdiazepoxide 

hydrochloride 

capsules  USP, 

10  mg. 
CNordizaBpojdde 

ttydrochlohda 

capsues  USP.  5 

mg. 
O^tordiazepoxide 

hydrochlonda 

capsules  USP. 

25  mg. 
Hydroxyzine 

pamoate 

capsuiesUSP. 

25  mg. 
Hydroxyzine 

pamoate 

capsuiesUSP. 

50  mg. 
Hydroxyzine 

pamoate 

capsuiesUSP, 

100  mg. 
Spironolactona  and 

hydrochlorothia- 

9le  tablets.  25 

ing/2Snig. 


Applicant 


Roxane 

Laboratories. 

Inc..  P.O.  Box 

16532. 

Columbus,  Oh 

43216-€532 
Superphaim  Corp 


Do 


Do. 


Do. 


Do 


Do 


Oo. 


Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  US.C.  355(e))  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82).  approval  of  the  abbreviated 
new  drug  applications  listed  above,  and 
all  supplements  thereto,  is  hereby 
withdrawn,  effective  March  2, 1992. 

Dated:  January  22. 1992. 
Gerald  F.  Mej-er, 

Deputy  Director.  Center  for  Drug  Evaluation 
and  lissearcb. 

[FR  Doc.  92-2230  Filed  1-29-92;  8:45  am] 
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Advisory  Committee;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice^ " 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisorj'  committees. 

Meeting 

The  following  advisory  committee 
meeting  is  announced: 


General  and  Plastic  Suigery  Devices 
Panel  off  die  Medical  Devices  Advisory 
Committee 

Date.  Time,  and  Place 

February  1&  19.  and  20, 1992, 8  a,m., 
Grand  Ballroom.  Bethesda  Marriott  5151 
Pooks  Hill  Rd,  Bethesda,  MD.  If  room 
reservations  are  made  at  the  Bethesda 
Marriott,  please  refer  to  the  FDA  Breast 
Implant  meeting  to  obtam  a  special 
group  rate. 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing,  February  18. 
'  1992, 8  a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to  4 
p.m.;  if  necessary,  closed  presentation  of 
data  and/or  closed  committee 
deliberations,  4  p.m.  to  6  p.m.;  open 
committee  discussion,  February  19  and 
20, 1992, 8  a.m.  to  4  p.m.;  if  necessary, 
closed  presentation  of  data  and/or 
closed  committee  deliberations,  4  p.m.  to 
6  p.m.;  Paul  F.  Tilton,  Center  for  Devices 
and  Radiological  Health  (HFZ-410}, 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850.  301- 
427-1090. 

General  Function  of  the  Committee 

The  committee  reviews  and  evaluates 
data  and  information  on  marketed  and 
investigational  devices  and  makes 
recommendations  for  their  regulation. 

Agendo— Open  Public  Hearing 

Interested  persons  may  present 
information  or  views  on  new  issues 
pending  before  the  committee.  Those 
desiring  to  make  oral  presentations 
must,  by  February  7, 1992.  notify  the 
contact  person  and  submit  a  copy  of 
their  proposed  statements  in  writing, 
along  with  the  names  and  addresses  of 
proposed  participants.  Those  wishing  to 
present  only  written  testimony  must 
also  submit  it  by  February  7. 1992,  to 
allow  all  written  statements  to  be 
submitted  to  and  reviewed  by  the  Panel 
in  advance  of  the  meeting.  This  open 
public  portion  of  the  meeting  will  be 
considered  an  addendum  to  the  full  day 
of  open  public  testimony  during  the 
previous  panel  meeting  on  November  12. 
13.  and  14. 1991.  the  proceedings  of 
which  will  be  incorporated  into  this 
meeting.  Restatements  of  positions 
expressed  at  the  November  1991 
meeting  are  therefore  inappropriate  for 
this  meeting.  Each  presenter  will  be 
limited  in  time  and  not  all  requests  to 
speak  may  be  able  to  be  accommodated. 
All  written  statements  submitted  in  a 
timely  fashion  will  be  provided  to  the 
Panel. 
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Open  Committee  Discussion 

Cte  January  6, 1992.  the  Commissioner 
of  Food  and  Drugs  called  for  a  voluntary 
moratorium  on  the  distriuuiion  and  use 
of  silicone  gel-HUed  breast  implants 
after  receiving  new  information 
regarding  these  devices  that  amplified 
the  agency's  concerns  about  their  safety. 
In  light  of  this  information,  the 
committee  tvill  reassess  its  previous 
recommendation  that  the  180-day 
review  period  for  premarket  approval 
applications  for  these  breast  prostheses 
be  extended  and  that  the  devices  remain 
available  during  the  extended  review 
period  to  meet  a  public  health  need.  The 
committee  will  also  consider  what 
advice  should  be  provided  to  women 
who  currently  have  these  devices 
implanted. 

Closed  Presentation  of  Data 

The  comiinittee  may  be  presented  with 
and  discuss  trade  secret  or  confidential 
commercial  information  regarding  the 
silicone  gel-filled  breast  prostheses.  This 
portion  of  the  meeting  will  be  closed  to 
the  extent  necessary  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4):  21  CFR  14.25  and  14.27). 

dosed  Committee  Deliberations 

The  committee  may  discuss  trade 
secret  or  confidential  commercial 
information  regarding  the  silicone  gel- 
filled  breast  prostheses.  This  portion  of 
the  meeting  will  be  closed  to  the  extent 
necessary  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4):  21  CFR 
14.25  and  14.27). 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10] 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CTR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  Umitations. 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Re^ster  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 


current  list  of  conunittee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-36). 
Food  and  Drug  Administration,  rm.  12A- 
16,  5600  Fishers  Lane.  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page.  The  transcript  may  be  viewed 
at  the  Dockets  Management  Branch 
(HFA-305],  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20657, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Infonnation  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed  to  the  extent 
necessary.  The  Federal  Advisory 
Committee  Act  (FACA)  (5  U.S.C.  App.  2. 
10(d)).  permits  such  closed  advisory 
committee  meetings  in  certain 
circumstances.  Those  portions  of  a 
meeting  designated  as  closed,  however, 
shall  be  closed  for  the  shortest  possible 
time,  consistent  with  the  intent  of  the 
cited  statutes. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on  - 
advisory  committees. 

Dated:  lanuary  28. 1992. 
David  A.  Kessler, 
Commissioner  for  Food  and  Drugs. 
(FR  Doc.  92-2393  Filed  1-2B-92:  3K)6  pm| 

BILUNO  CODE  4M>-C1-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Aseistant  Secretary  for 
Public  and  Indian  Housing 

(Docket  No.  N-92-3235;  FR-2988-N-02J 

Public  Housing  Resident  Management 
Program  Technical  Assistance 
Announcement  of  Fundbig  Awards 

agency:  Office  of  the  Assistant 


Secretary  for  Public  and  Indian  Housing. 
HUD. 

ACTION:  Announcement  of  funding 
awards. 


:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  fimding  under  the  NOFA 
for  Public  Housing  Resident 
Management  Program  Technical 
Assistance.  The  announcement  contains 
the  names  and  addresses  of  the  award 
winners  and  the  amounts  of  the  awards. 

DATES:  Date  of  NOFA  publication  in  the 
Federal  Register  March  25, 1991. 

FOR  FUMTHER  INFORMATION  CONTACT: 

Dorothy  Walker,  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington.  DC  20410,  telephone 
(202)  708-3611.  The  TDD  number  for  thi- 
hearing  impaired  is  (202)  706-0850. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  competition  was  to 
provide  assistance  to  public  housing 
Resident  Councils  (RCs)  or  Resident 
Management  Corporations  (RMCs).  and 
RMCs/Resident  Organizations  (ROs)  of 
Indian  housing,  to  fund  training  and 
other  activities  for  the  resident 
management  of  public  and  Indian 
housing. 

The  1991  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  published  on  March  25. 
1991  (56  FR  12426).  Applications  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice. 

A  total  of  $4,999,945  was  awarded  to 
96  public  and  Indian  housing  resident 
organizations.  In  accordance  with 
section  102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L  101-235. 
approved  December  15, 1989),  the 
Department  is  publishing  the  names, 
addresses,  and  amounts  of  those  awards 
as  follows: 
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NOFA  for  the  Public  Housing  Resident  Management  Program  Technical  Assistance 


Resident  leader 


Augie  Kociieten..... 

Oaryl  G.  Turner 

Mrs.  Metba  Jones 

Mr  Michae'  Nakai.  Sr.. 


T*;Hadiey 

Mr.  Michaei  "AanJ.. 


Jewel  Green 

Emory  Cenance 

Ms.  Nora  King 

Ms.  Alicia  R-odriguez 


Ms  Edna  Harbison.. 
Minnie  CoPiCt 


Ms  Willie  Ann  Cooper.. 


Lorraine  James.....^. 

Robert  Perry 

h'ory  Wallers 

Jacque-ine  Massay 

Susan  Farley 

Mr.  Micr.a6>  Stevenson . 


Ms  Cussie  Livi-igston.. 
Ms  Do-is  Bell 


Joan  Riggins 

Ms.  Thelma  A.  Foster.. 


Ms.  Rosemary  Charles.... 
MS  Margare-.  3-eenway.. 


Ms.  Bart>ara  Walker.. 

Mr.  Danny  Moore 

Margie  Smith 


Mr  Dougias  E.  McDonald.. 
Maiy  Hams 


Marissia  S^aw 

Mrs  Hailie  .Amey.. 


Mr.  WillfaTi  Depne^t . 
Ms.  Emma  WHey 


Kis  CyntMa  Wiggirs. 

Dorottiy  Harrison 

MyrPe  L.  Berry 

Elty  Saracens 


Ms.  Hattie  DiiCSey . 
Ms.  Gloria  Seeks .. 


Ms.  Mary  Baker 

Ms.  Dellyne  Camper.. 

Ms  Lena  Bf>/ens 

Marilyn  Holman , 


Dora  Circle,  Box  1227,  Dutch  Harbor,  AK  99692. 

7862  Wisdom  Way,  Ptnson,  AL  35126 

602-A  Dr.  Thomas  Drive,  Mobile.  AL  36610 

P.O.  Box  1436  Window  Rock,  AZ  85515 


988  Ellsvyorth.  San  Francisco,  CA  94-.  10 

290  East  El  fioblar  Dr.  »603,  Meiners  Oaks.  CA  93023.. 


131  Middlepoint  Road,  San  Francisco,  CA  94124 

209  E  103rd  Street,  «699.  Los  Angeles.  CA  90002 

1593  E.  1 14th  Sfeet.  #1108,  Los  Angeles.  CA  90059. 
1305  South  Concord,  Unit  18,  Los  Angeles.  CA  90023 


240  Maoie  Wav  Aiamedd.  CA  94501 

1212  South  Federal  BWg  #8,  Denver.  CO  80204. 


30SS  Charr.pa  Street,  Denver,  CO  80205 

44  Pequot  Lane,  StaiDicrd,  CT  06902 

.333  Valley  St..  New  Haven.  CT.  065^5 

507  51st  Street  N.E.,  Washington.  DC.  20019 

916  Vamey  Street  S.E.  «23,  Washington.  DC.  20032.. 

1266-76  Whiteoak  Road  Dover.  DE  19901 

10770  Anders  Boulevard,  Jacksonville.  FL  32216 


2206  East  32nd  Avenue  *360,  Tampa.  FL  33610.. 
4224  Michigan  Avenue,  Fort  M/ers,  FL  33916 


1061  Third  Avenue,  St.  Petersburg.  FL  33705.. 
321  Lakeside  Park.  Avon  Park,  FL  33825 


54  William  Clark  Court,  Sanfofd,  FL  32771 . 
821  Ray  Lane,  NW,  Atlanta,  GA  30314 


1260  Gault  Street.  SE.  #149,  Atlanta.  GA  30315.. 

150  Tenth  Street,  No.  NE  *405,  Atlanta,  GA  30308. 
522  Techwood  Drive  #497,  Atlanta.  GA  30313 


337  Palm  Street  #4,  Wahiawa,  Hi  96786 

•!l7  West  Third  Street,  Muscatine.  lA  52761 . 


401  Longview  Place.  Deiatur.  IL  62521 . 
252  W.  39th  Street  Chicago.  IL  60609.. 


663  Cross  street  Evansville.  IN  47713 

549  Marshall  Court,  Bidg  40.  LouisviJe.  KV  40202 . 


2300  Erato  Street  New  Orleans,  LA  70113... 

82  Cunivin  Circle,  Lynn.  MA  01905 

78  Maplewood  Park.  Gloucester.  MA  01930.. 
9  New  Street,  East  Boston,  MA  02128 


81  Prentiss  Street,  Boston.  MA  02120 

131  Washington  Street  Cambr-ge,  MA  02139.. 


4140  Tenth  Street,  Baltimore,  MD  21225 

714  Greenwood  Avenue,  Cambridge,  MD  21613.... 

3455  Woodward  Avenue.  Detroil  Ml  48201 

90  S.  Marys  Avenue,  SE,  Minneapolis,  MN  55414.. 


Grant 

amount 


Organization 


40000 

35330 

40000 

40000 

40000 
40000 

40000 

20000 

7000 

7000 

32009 
40000 

40000 

40000 

40000 

100000 

40000 

40000 

40000 

40000 
40000 

40000 

40000 

40000 
39500 

39500 

40000 

40000 

27445 
40000 

100000 

12000 

100000 
100000 

40000 

40000 

40000 

100000 

100000 
40000 

40000 

40000 

100000 

50000 


Cape  Cheerful 

Resident  Council. 
Dixi  Manor  Resident 

Council. 
Mobile  City-Wide 

Resident  Council 
Desel  Hills 

Townhouses  TA. 
Aiemany  RMC,  Inc. 
Area  Tri-Council 
Organization. 
Hunter's  View  RMC. 

Inc. 
Jordan  Downs  Res. 
Advisory  Council. 
Nickefson  Gardens 

RMC. 
United  Residents  ol 

Estrada  Court 
Espersnza  RMC. 
Cen'rai  Resident 

Councit. 
Curtis  Park  Resident 

Council. 
Soutpfieid  Village 

Resident  Council. 
Valiev  Townhouses 

RC. 
Deot  o«  PGA  Hsg. 

Res  Ad  Bd. 
Valley  Green  - 

Resident  Council. 
Dover  Resident 

Advtsoary  Council. 
Anders  Park  Tenant 

Org. 
College  Hill  RMC. 
Ft  Mvers  Resiaeni 

Advisory. 
James  Park 

Residents  Assn. 
Lakeside  Resident 

Council. 
Share,  Inc. 
Eagan  Homes  Tenant 

Assn. 
Englewood  Manor 

Ter,ant  Assn. 
Jumper/Tenth  St 

Hiqhnse  TA. 
Techwood/Clark 

Howell  TA. 
Wahiawa  Terrace. 
Clark  House/ Sunset 

Park  RCS. 
Resident  Employment 

&  Mgmt  Co. 
Wentworth  Gardens 

RC. 
FuKon/Caldwei!  RC. 
Clarksdale  Resident 

Corp. 
Guste  Homes  Low- 
Rise  RC. 
Curwin  Circle 

Resident  Council. 
Mapiowood  Park 

Tenant  Org. 
Maverick  Tenants' 

ORG. 
Mission  Hill  RC. 
Pisani  Center  Tenant 

Council. 
Brooklyn  Homes 

Tenant  Couricil. 
Calvin  Mowtxay/ 

Stephen  Camperpk. 
United  Tenant 

Speaks  RC. 
Giendale  Residents 

AC  &  RMC. 
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Resident  leader 


Qnrri 
Binount 


Oganiution 


■4- 


Unda  Richanlson.. 


MeiJanie  Simmons 1102  Euclid.  Kansas  Oty,  MO  64106 

Gwendolyn  McNaif - !  621  45  Place.  Meridtan.  MS  39301 _... 

Laura  Bums 560  Country  Oub  Drive,  Jackson.  MS  39209.. 


1062  East  4th  Street.  Kansas  Oty.  MO  64106. 


Cathenne  Lonzo.. 


Maxecine  Mitchelt... 
Jo^nn(e  M.  Ingram.. 
Evelyn  Taylor 


Grace  Howard... 
Rose  Simmons.. 


Ms  Eloabett)  Perez.. 
Ms.  Janice  Minney-_ 
Ms  Gtoria  D.  Pace ... 
Han-/  H.  Cla«»t 


Ms.  B'snda  Johnson 

Ms.  Sandra  8.  Morris 

Ms,  Terriciena  A.  Browm.. 

Ms.  Shirley  Colbert 

Us.  Janice  Nichois. 


Blarx^e  Wilson . 


PhitiD  Ha,ids3lcer 

Ms  Rirt»y  ft)u9» 


Ms.  Joyce  V.  Richardson.. 


Vs.  Thelma  Grady  ._ 
Judie  BaiT 


Lenore  Williams 

Ms  Nellie  Reynolds 

Ms  Corliss  Gray 

Clara  Rushing 

Ethel  Branch<kX>Der... 

Ms.  Branda  Robinson.. 

,  Mr  Cyrus  L  Martin 


Elatne  Barker 

Ms  Tillie  Baylor.-.. 


Arturo  Guerrero ~.. 

Ms.  Clarice  Rose......... 


274  Magnolia  Dnve.  Yazoo  Oty.  MS  39194.. 


839  Airport  Road,  Chapel  HIH,  NC  27514 

1400  Oak  Street  Winsion.Salem.  NC  27105.. 
1805-D  Drive.  Grtten^boro.  NC  27401 ..... 


1006  Aycock  Street.  Box  4717,  Rocky  Mount  NC  27903.. 
7  Hockman  Drive.  Apt  8C.  Jersey  City,  NJ  07305 


837  Sofield  Avenue,  Perth  Amboy,  NJ  08861 . 

25  Beakes  Street  Trenton.  NJ  06638 

6i0  Hofman  Avenue,  Trenton,  NJ  08618 

P,0.  Box  658.  Shiprock,  NM  87420 


17  Buffalo  Avenue  «1-B,  Freeport,  NY  11520.. 

150  Moeiler  Street  Binghamton,  NY  13904 

221  Smith  Street  Poughkeepsie.  NY  12601 

685  Armory  Avenue.  Cinaniiati,  OH  45214 

410  Court  Street.  Ponsmouth,  OH  45662 


1130  E.  Inoependence,  Apt.  410.  Shawnee,  OK  74801 . 


2654  lllh  Street  North  Bend,  OR  97459 

8920  N.  Woolsey  Avenue.  Portland,  OR  97203.. 


1953  Nedro  Avenue,  Philadelphia.  PA  19141 . 


1621  East  20th  Street  Erie,  PA  16510 

407  Fairview  Street  Phoenixville,  PA  19460.. 


1240  N.  10th  Street  Philadelphia,  PA  19122 

2500  West  Norris  St,  Philadelphia,  PA  19121 

313  West  Penn  Street,  Philadelphia,  PA  19144... 
3210  B.  McMichael  St..  Philadelphia.  PA  19120.. 
412  Narraganeett  St .  Philadelphia.  PA  19144  .„.. 

1201  Luelia.  Fort  Worth,  TX  76102 

424  Robert  WHIiam,  Oiboll,  TX  75941 


8916  Fcrest  Hollow  Dr.,  Houston,  TX  77078 . 
2801  Pueblo,  Dallas,  TX  75212 


84  Ala  A.  Dale,  Brownsville,  TX  78521 . 
5712  Pilgnm  Drive,  Dallas,  TX  75215.... 


1919  Runnels.  Apt.  344,  Houston,  TX  70003.. 
500  Meadow.  Apt  404,  Houston.  TX  77020 ... 


Johnnie  Robinson „ 

TressieBush . — 

Dianne  Sheffield - I  3271  Alabama,  Houston,  TX  77004.. 

Mrs.  Glenda  Robinsoo _ j  4A  William  T.  Jarrafl  Ct.,  Petersburg,  VA  23804.. 

Angela  Dartene  Carter i  Centennial  Hts..  Mgmt.  Office,  E-7 _ 


Ms.  Janice  Lee.. 


P.O.  Box  1328,  Lebanon,  VA  24266.. 


Lows  Ruffin i  1122  Barbour  Dnve,  Portsmouth,  VA  23704. 

Shirley  Freeman I  2731  Monrovia  Dnve.  Norfolk.  VA  23504 

Alma  Marie  Bartow 2233  Selden  Street  Richmond.  VA  23223.... 


Ms  Jackie  Cook 

Laveme  M.  Jackson 

Ms.  Doris  Cuneo - 

Lauren  OrtkJff 

Mrs.  Jeanie  P.  Wines 


Darlene  Thompson 

Ms  Kay  McMiDen. 


833  Smrtti  Street,  Norfolk.  VA  23501 

102  Hillside  Court  Lynchburg,  VA  24501 

838  Locust  Street  Everett  WA  98201 

611  S.  Camus  Avonue,  Wapata  WA  98951 — 

I9i2  Cameron  Avenue,  Parkersburg,  WV  26101 


90S  Griffin  Dnve  Apt  13.  Charlestoa  WV  25312. 
1985  East  A  Street  Casper.  WY  82601 


100000  !  Guinotte  Manor 

j     Resident  Assn. 
100000  I  Wayne  Miner  TMC 
40000  i  Mendtan  RC. 
40000    Ptf  ants  and  Youth 

Inc. 
40000    Yazoo  Housing 

Autttority 
40000    Airport  Gardens  RA 
100000    Kimberty  Park  RC 
100000    Morrvngside  Homes 

RC 
100000     Rocky  Mount  RC 
38300    Curries  Woods 
Tenants  Task 
Force 
40000     Delaney/Dunlap 
Terunt  Assoc 
57605    Donnelly  Page 

Homes  RC 
58000     WUson-Haversbck 

RC 
40000    Bedabito  Mutual  Help 

RO 
40000  ;  Moxey  A  Rigby  TA. 
40000  '  Carlisle  Team. 
67200  ;  Hudson  Gardens  TC 
100000  I  Laurel  Homes  RC. 
40000  {  United  TC  ot  Scioto 

I     County 
40000  I  Working  to  Improve 
I     Shawnee  Homes 
40000  ]  Airpon  Heights  TC 
39996  {  Columbia  Villa/ 
Tamarack  RC. 
100000    Champost  Homes 

TMC. 
40000    Erie  Terwirt  Council 
40000    Fairview  Tenant 

Council 
40000    Hanison  Tenant 

Counci 
100000    Johnson  Tenant 

Council 
100000    Queen  Lane  Tenant 

Cound. 
tOOOOO  i  AbbOltstord  Homes 

I      TMC. 
34200  I  United  Morton  Homes 

■  40000    Butler  Place  Addition 
I     RC. 
40000  {  0I)0«  Cooperative 

RC. 
40000     Forest  Green  RC 
100000    George  Loving  Place 

RC 
40000  j  Poinsett*  RMC 
50000  I  Rhoads  Terrace 

i      RMC. 
40000    Clayton  Homes  RC 
40000    Kennedy  Place  RC 
40000     Cuney  Homes  RC 
40000    Cedar  Lawn  RC 
6000    CamenraalHts 

Assembly. 
40000    Fox  Meadow 

Concarrwd  TA. 
100000    Ida  Barbour  TC 
100000    Roberts  Village  TMC. 
40000     Rtchmortd  Inc 
40000    Young  Terrace  TMC 
40000     BirchwoodRC 
98860     Grandview  RC. 
40000    Yakima  Nation  RC 
40000     Homecrest  Manor 

RC 
40000    Orchard  Manor  RC 
40000     RC-HA  City  o( 
Casper.  Inc. 
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DateJ.  jai.uar.  21. 1992. 
Joseph  G.  S(  hiff. 

Assis!u:n  Sec  i  etary  for  Public  and  Indian 

Housing. 

[FR  Doc.  'X'-i-.37  Filed  1-2&-92:  8:45  am) 

■nXI^Kl  coot  <JiO-3$-l» 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-910-92-G»>2-41t1-15-410:  NMNM 
27639]  I 

Propojied  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  NM 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  Under  the  provisions  of  43 
CFR  31082-3,  Donald  G.  Stevens, 
petitioned  for  reinstatement  of  Oil  and 
Gas  Lease  NMNM  27639.  covering  the 
following  described  land  located  in 
Chaves  County.  New  Mexico:    ^ 

T.  7  S.,  R.  27  E.. 
Sec.  4.  lots  3  and  4,  SViNVW*.  M^SWV*. 

andSWVtSWW; 
Sec.l2.  SWV«SEV4: 
Sec.  19.  SWV4SE'/4; 
Sec.  22,  NWV4.  WV4SW'/4: 
Sec.2aN'/-::N'Ey4. 
ContairJng  679.440  acres. 

It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  paj-ment  of 
rental  was  due  to  inadvertence. 

No  valid  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of 
$500.00  has  been  paid.  Future  rentals 
shall  be  at  the  rate  of  S5.00  per  acre  per 
year  and  royalties  shall  be  at  the  rate  of 
16^3  percent.  Reimbursement  for  cost  of 
the  publication  of  this  notice  shall  be 
paid  by  the  lessee. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the-date  of  terniination. 
May  1, 1991. 


Dated:  fanuary  la.  1992. 
Katy  Galassini, 

Acting  Chief,  Adjudication  Section. 
[FR  Doc.  92-1  ?94  Filed  1-27-92:  8:45  am) 

MLUNG  COOC  4310-fB-M 


(NM-910-92-GP2-41 11-15-411;  NMNM 
29824)  I 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  NIM 

agency:  Bureau  of  Land  Maoagement. 

Interior. 

action:  Notice. 

summary:  Under  the  provisions  of  43 
CFR  3108.2-3.  Donald  G.  Stevens. 


petitioned  for  reinstatement  of  Oil  and 
Gas  Lease  NMNM  29824,  covering  the 
following  described  land  located  in 
Chaves  County,  Nev.-  xMexico: 

T.  7  S .  R.  27  E.. 
Sec.  33,  N''ihrW'4. 

Containing  80.00  acres. 

It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  payment  of 
rental  w  as  due  to  inadvertence. 

No  valid  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of 
$500.00  has  been  paid.  Future  rentals 
shall  be  at  the  rate  of  $5.00  per  acre  per 
year  and  royalties  shall  be  at  the  rate  of 
18%  percent.  Reimbursement  for  cost  of 
the  publication  of  this  notice  shall  be 
paid  by  the  lessee. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination. 
May  1, 1991. 

Dated:  {anuarj- 16. 1992. 
Katy  Galassiiki. 

Acting  Chipf  Adjudication  Section. 
|FR  Doc.  92-1995  Filed  1-23-92;  8:45  am) 

BILUNQ  COOe  4310-fB-M 


I HM-910-92-GP2-41 11-15-412;  NMNM 
30638] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  NM 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTtON:  Notice. 

summary:  Under  the  provisions  of  43 
CFR  3108.2-3,  Donald  G.  Stevens, 
petitioned  for  reinstatement  of  Oil  and 
Gas  Lease  N^MNM  30628,  covering  the 
following  described  land  located  in 
FAdy  County,  New  Mexico: 

T.  7  S.,  R.  27  E. 
Sec.  19.  lota  1  to  4,  EViW'/i; 
Sec.  30,  lots  1  to  4,  EViWVi; 
Sec.  31.  lots  1  to  4,  EViVVVi. 
Containing  973.53  acres. 

It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  payment  of 
rental  was  due  to  inadvertence 

No  valid  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of 
$500.00  has  been  paid.  Future  rentals 
shall  be  at  the  rate  of  16  %  percent. 
Reimbursement  for  cost  of  the 
publication  of  this  notice  shall  be  paid 
by  the  lessee. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination. 
Mav  1. 1991. 


Dated:  January  16, 1992. 
Katy  Galassini, 

Acting  Chief  Adjudication  Section. 
|FR  Doc.  92-la96  Filed  1-2S^92,  8:45  am) 

BtLLINO  CODE  4310-fB-M 


(WY-060-02— 4212-13:  WYW106566I 

Amendment  to  Realty  Action; 
Exchange,  Wyoming 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Amendment  to  notice  of  realty 

action,  exchange  of  public  lands  in 

Sheridan  County  for  private  lands  in 

Sheridan  County.  . 

summary:  The  realty  action  published  in 
the  Federal  Register,  55  FR  23689,  on 
|uly  12, 1990  indicating  the  exchange  of 
44.02  acres  of  public  land  for  40  acres  of 
private  land  in  Sheridan  County, 
Wyoming  is  hereby  amended  to  reflect  a 
change  in  the  proponent.  The  original 
Notice  designates  First  Interstate  Bank 
of  Sheridan.  Trustee  for  the  Woods 
Sheridan  Trust  as  the  proponent.  This 
has  been  changed  to  show  that  Giles 
Pritchard-Gordon  is  now  the  proponent 
of  record  for  this  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Pomerinke,  Area  Manager,  Buff»'<-» 
Resource  Area,  BLM.  189  Cedar  Street, 
Buffalo,  Wyoming  82834,  (307)  664-558a 

Dated:  January  22, 1992. 
lames  W.  Monroe, 
District  Manager. 
[FR  Doc.  92-2245  Filed  1-29-92;  R45  am) 

BIUJN3  COOC  4310-ia-« 


ICO-942-92-4730-12) 

Colorado:  Filing  of  Plats  of  Survey 

Januarj-  22. 1992. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  OfTice,  Bureau  of 
Land  Management.  Lakewood. 
Colorado,  effective  10  a.m.,  January  22. 
1952. 

The  plat  representing  a  metes-and- 
bounds  survey  between  certain  lots  in 
sections  19  and  20.  T.  5  S.,  R.  76  W.. 
Sixth  Principal  Meridian.  Colorado. 
Group  No.  968,  was  accepted  December 
11, 1991. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
section  18,  and  a  metes-and-boimds 
survey  between  certain  lots  in  sections 
18  and  19.  T.  5  S..  R.  76  W..  Sixth 
Principal  Meridian.  Colorado,  Group  No. 
9a2.  was  accepted  December  19, 1991. 
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The  plat  represenUng  the  dependent 
resurvey  of  a  portion  of  Homestead 
Entry  Survey  238.  the  subdix^sion  of 
section  9.  and  a  metes-and-bounds 
survey  of  portions  of  Public  Land  Tracts 
38.  39.  and  40.  T.  4  S.,  R.  78  W..  Sixth 
Principal  Meridian,  Colorado,  Group  No. 
982.  was  accepted  December  18. 1991. 

The  piat  (in  three  sheets)  representing 
the  dependent  resur\'ey  of  portions  of 
the  east  boundary,  subdivisional  lines, 
and  certain  mineral  claims;  the 
subdivision  of  certain  sections;  and  the 
metes-and-bounds  survey  of  portions  of 
certain  lots  in  sections  35  and  36.  the 
north  and  south  right-of-way  of 
Interstate  70  in  sections  26  and  27.  and 
pi  the  north  right-of-way  of  Colorado 
State  Highway  No.  9  in  sections  35  and 
36,  T.  5  S..  R.  78  W.,  SlxtH  Principal 
Meridian,  Colorado  Group  No.  968,  was 
■  accepted  December  18, 1991. 

The  plat  (in  two  sheets]  representing 
the  dependent  resur\'ey  of  a  portion  of 
the  subdivisional  lines,  the  subdivision 
of  section  8,  and  a  metes-and-bounds 
sur\'ey  between  certain  lots  in  sections  5 
and  8,  T.  7  S..  R.  77  W..  Sixth  Principal 
Meridian.  Colorado.  Group  No.  982.  was 
accepted  December  20, 1991. 

The  plat  (in  three  sheets]  representing 
the  dependent  resurvey  of  portions  of 
the  east  boundary,  the  subdivisional 
lines,  and  the  subdivision  of  section  22; 
the  subdivision  of  a  portion  of  section 
22;  a  metes-and-bounds  survey  of  a 
portion  of  the  south  right-of-way  of  U.S. 
Highway  6  in  section  22;  a  metes-and- 
bounds  survey  between  certain  lots  in 
sections  22.  23.  and  24,  t.  5  S..  R.  77  W.. 
Sixth  Principal  Meridian.  Colorado, 
Group  No.  968,  was  accepted  December 
11. 1991. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  Tracts  37  and  38 
and  a  metes-and-bounds  survey  of 
Public  Land  Tracts  40  and  41.  T.  6  S..  R. 
78  W.,  Sixth  Principal  Meridian. 
Colorado.  Group  No.  968.  was  accepted 
December  12. 1991. 

The  plat  representing  a  metes-and- 
bounds  survey  of  Public  Land  Tract  40, 
T.  6  S..  R.  79  W..  Sixth  Principal 
Meridian,  Colorado.  Group  No.  966.  was 
accepted  December  12. 1991. 

The  supplemental  plat  creating  new 
lots  36.  37.  38.  39. 40,  and  41.  in  the  NEV4 
of  section  20.  T.  5  S..  R.  76  W..  Sixth 
Principal  Meridian,  Colorado,  was 
accepted  December  11. 1991. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

The  supplemental  plat  creating  new 
lots  24  and  25  in  the  NW  V4  of  section  13. 
T.  IS  S..  R.  70  W..  Sixth  Principal 
Meridian,  Colorado,  was  accepted 
October  16. 1991. 


The  supplemental  plat  creating  new 
lots  22.  23.  24.  25.  and  26  in  section  34,  T. 
43  N.,  R.  9  W.,  New  Mexico  Principal 
Meridian.  Colorado,  was  accepted 
December  4, 1991. 

The  supplemental  plat  creating  new 
lots  28  and  29  in  section  1  and  new  lot  23 
in  section  2,  T.  12  S..  R.  72  W..  Sixth 
Principal  Meridian.  Colorado,  was 
accepted  November  25, 1991. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood.  Colorado. 
80215. 

Jack  A.  Eaves, 

Chief.  Cadastral  Surveyor  for  Colorado. 
(FR  Doc.  S2-2250  Filed  1-29-92;  6:45  am] 
MIXING  CODE  431(KI»-M 


[NM-940-02-4730-12] 

Filing  of  Plat*  of  Survey;  New  Mexico 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially  filed 
in  the  New  Mexico  State  Office,  Bureau 
of  Land  Management,  Santa  Fe,  New 
Mexico,  on  February  18, 1992. 

New  Mexico  Prindpel  Meridian.  New  Mexico 

T.  20  N..  R 12  W..  accepted  September  25. 

1991,  for  group  872 -NM. 
T.  27  N.,  R.  10  W..  accepted  December  19, 

1991,  for  group  646  NM. 
T.  21  N..  R.  12  W..  accepted  September  25. 

1991.  for  group  672  NM. 
T.  8  N.,  R.  5  E.,  accepted  November  26, 1991. 

■upplemeatal  plat. 

Indian  Meridian.  Oklahoou 

T.  9  N.,  R.  22  W.,  accepted  September  19. 
1991.  for  group  65  OK. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  ofHcial  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director,  Bureau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest  to 
the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 


Director  within  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys.  survey  and 
subdivision. 

These  plats  will  be  in  the  open  files  of 
the  New  Mexico  State  Office,  Bureau  of 
Land  Management,  P.O.  Box  27115. 
Santa  Fe.  New  Mexico  87502-7115. 
Copies  may  be  obtained  from  this  office 
upon  payment  of  S2.50  per  sheet. 

Dated:  January  13. 1992. 
)ohn  P.  Bennett 

Chief  Cadastral  Suri'ey. 

[FR  Doc.  92-2256  Filed  l-2&-g2:  6:45  am] 

aiLUNQ  COOE  4310-F»-« 


[ID-943-4214-11;  IDI-1S061,  at  ■!.] 

Proposed  Continuation  of 
Wittidrawals,  ID 

agency:  Bureau  of  Land  Management. 
Interior. 


action:  Notice. 


summary:  The  Bureau  of  Reclamation 
proposes  that  nine  withdrawals  for  the 
Boise  and  Payette-Boise  Projects  be 
continued  for  an  additional  100  years. 
The  lands  involved,  totalling  8,611.34 
acres,  would  remain  closed  to  surface 
entry  and  mining,  but  have  been  and 
would  remain  open  to  mineral  leasing. 
DATES:  Comments  should  be  received  by 
April  29, 1992. 

ADDRESSES:  Comments  should  be  sent 
to  State  Director.  BLM.  Idaho  State 
Office.  3380  Americana  Terrace.  Boise. 
Idaho  83706,  208-^84-3000. 

FOR  niRTNBR  INFORMATION  CONTACT 

Larry  Lievasy.  BLM.  Idaho  State  Office. 

208-384-3166. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Reclamation  proposes  that  the 
existing  land  withdrawals  for  the  Boise 
and  Payette  Projects  be  continued  for  a 
period  of  100  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751. 
43  U.S.C.  1714.  The  lands  are  located 
within  the  following-described  sections: 

BoiMMeridian 

Boise  Reclamation  Project 
IDI-15061  (SO  dated  August  la  1925) 

T.llN..R.eE.. 

Sees.  12  and  13. 
T.  11  N..  R.  7  E.. 

Sees.  5  to  9  inclusive,  and  17  to  19. 
inclusive. 

IDI-1S063  (SO  dated  September  10. 1925) 

T.  11  N..  R  6  E. 

Seel. 
T.  12  N.,  R  6  R. 

Sec.  36. 
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T.  12  N.,  R.  7  E., 
Sees.  29  to  32,  inclusive.  ^ 

IDM5065  (SO  dated  January  1*  1922) 

T.  7  N..  R.  1  E„  , 

Sees.  19  and  28.  I 

lDMsa62  (SO  dated  lanuary  lal  1922) 

T.  7  N..  R.  1  W., 
Sec.  26. 

IDI-15058  (SO  dated  Febni2r>  39, 1«4) 

T.  7  N..  R.  1  W..  i 

Sees.  23  to  25.  inclusive. 

IDM4592  (SO  dated  Febrjary  2B.  1903) 

T.1N..R.7E..  I 

Sees.  9. 10, 14, 15,  and  23  to  26,  inclusive. 

T.  1  S.,  R.  8  E., 
Sec.  a. 

T.  1  N.,  R.  8  E.. 
Sees.  19.  30.  and  31. 

tOI-08956  (BLM  O  dated  October  24. 1953) 

T.  B  N.,  R.  3  W., 
Sec.  10. 

Poyette-Boise  Project  ' 

rai-14993  ISO  dated  March  5. 1903) 

T.7N..R.  IW..    .  I 

Sec.  26.  ' 

!DI-14994  (SO  dated  February  29. 1 W4) 

T.  7  N.,  R.  1  E. 
Sees.  17  to  19.  inclusive,  21, 28.  and  29 
The  withdrawn  lands  in  the  described 

sections  contain  8,611.34  acres  ia  Ei.Tiore. 

Valley,  and  Gem  Counties. 

The  withdrawals  are  essential  for 
protection  of  the  Reclamation  Projects. 
The  %vithdrawals  close  the  described 
lands  to  surface  entr>'  and  mini.ij;,  but 
not  to  miners!  leasing.  No  change  is 
proposad  in  the  purpose  or  segregative 
elTect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  ft  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued,  and,  if 
so,  for  how  long.  The  final  deteinination 
on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  exi.sting  withdrawals  will 
continue  until  such  final  determination 
is  made. 

Dated:  )anuary  16. 1992. 
Wilfiam  E.  inland. 

Chief  Realty  Operations  Section. 

IFR  Doc.  92-2180  Filed  1-29-92;  8:45  amj 

MLUNC  COOC  431»-aQ-H 


U  Ml 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 
[Order  No.  1561-92] 

Memorandum  of  Preliminary  Guidance 
on  Implementation  of  the  Uttgation 
Reforms  of  Executive  Order  No.  12778 

agency:  Department  of  Justice. "" 
ACnOM:  Notice  with  request  for 
comments. 

summary:  This  notice  promulgates  a 
memorandiun  providing  preliminary 
guidance  to  federal  agencies  regarding 
the  implementation  of  those  provisions 
of  Executive  Order  No.  12778  (58  FR 
55195.  October  24, 1991)  that  concern  the 
conduct  of  civil  litigation  vynth  the 
United  States  Government,  including  the 
metJiods  by  which  attorneys  for  the 
government  conduct  discovery,  seek 
sanctigns,  present  witnesses  at  trial,  and 
attempt  to  settle  cases.  The  Order 
authorizes  the  Attorney  Generc!  to  issue 
guidelines  carrying  out  the  Order's 
provisions  on  civil  and  administrative 
litigation.  The  guidelines  issued  here  are 
interim  guidelines.  The  Attorney 
General  requests  comments  from  federal 
agencies  so  that  final  guidelines  may  be 
drafted  in  light  of  the  agencies' 
experience  in  applying  the  Order. 
DATES:  This  action  is  effective  January 
24. 1992. 

Comments  are  requested  fi^m  federal 
agencies  on  or  before  July  20. 1992. 
ADDRESSES:  Comments  should  be  sent 
to  Stephen  C.  Bransdorfer,  Deputy 
Assistant  Attorney  General.  Civil 
Division,  Department  of  Justice,  Main 
Building,  room  3137, 10th  & 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20530.  (202)  514-3309. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  C.  Bransdorfer,  Deputy 
Assistant  Attorney  General.  Civil 
Division.  Department  of  Justice,  Main 
Building,  room  3137, 10th  & 
Pennsylvania  Ave..  N'W.,  Washington. 
DC  20530,  (202)  514-3309. 
SUPPLEMENTARY  INFORMATION:  ' 
Executive  Order  No.  12778.  which 
President  Bush  signed  on  October  23. 
1991.  is  intended  to  "facilitate  the  just 
and  efficient  resolution  of  civil  claims 
involving  the  United  States 
Government."  56  FR  55193  (October  25, 
1991).  The  Order,  inter  alia,  mandates 
reforms  in  the  methods  by  which 
attorneys  for  the  government  conduct 
discovery,  seek  sanctions,  present 
witnesses  at  trial,  and  attempt  to  settle 
cases.  These  reforms  apply  to  litigation 
begun  on  or  after^anuary  21, 1992. 

The  Order  requires  agencies  to 
implement  civil  justice  reforms 


applicable  to  each  agency's  civil 
litigation.  It  provides  that  the  Attorney 
General  has  both  the  duty  to  coordinate 
efforts  by  federal  agencies  to  implement 
the  litigation  process  reforms  and  the 
authority  to  issue  further  guidelines  as 
to  the  implementation  and  scope  of  the 
Order.  (Exec.  Order  No.  12778.  sections 
4(a),  (b)  and  7(d).)  Final  guidelines, 
however,  can  most  usefully  be  issued 
only  after  agencies  and  litigation 
counsel  have  had  experience  in  applying 
the  Order.  That  experience  will  offer  a 
valuable  basis  for  deciding  how  the  final 
guidelines  can  best  refine  the  operation 
of  ill  e  Order. 

The  present  guidelines,  therefore,  are 
offered  as  interim  direction  for  applying 
the  Order.  Agencies  and  litigation 
counsel  are  requested  to  provide 
comments,  on  or  before  July  20. 1992, 
concemi.ig  their  experience  in  carrying 
out  the  Order  and  their 
recommendations  for  revising  this 
interim  guidance.  Comments  should  be 
sent  to  Stephen  C.  Bransdorfer.  Deputy 
Assistant  Attorney  General.  Civil 
Division.  Department  of  Justice,  who  has 
been  designated  as  the  Justice 
Department's  coordinator  for  advice 
about  implementing  the  Order. 

Agencies  should  note  in  particular  the 
Order's  requirements  concerning  the 
designation  of  persons  within  each 
agency  to  act  on  litigation  documents. 
First  each  agency  must  establish  "a 
coordinated  procedure"  that  shall 
include  review  by  a  "senior  lawyer"  of 
any  request  for  document  discovery  in 
htigation  to  determine  that  it  meets  the 
substantive  criteria  of  section  1(d)(2). 
Second,  the  Executive  Order  mandates 
that  each  agency  designate  a  "sanctions 
officer"  to  review  motions  for  sanctions 
that  are  filed  either  by  or  against 
litigation  counsel  on  behalf  of  the  United 
States,  (section  l(fl(2).)  Third,  the 
Attorney  General  recommends  that  each 
agency  designate  a  specific  individual  to 
serve  as  the  agency  coordinator  for 
implementation  of  the  Executive  Order. 
Details  regarding  these  designations  and 
other  gmdelines  are  (fontained  in  the 
memorandum. 

By  virtue  of  the  authority  vested  in  me 
by  law,  including  Executive  Order  No. 
12778  (56  FR  55195,  October  25, 1991).  I 
hereby  issue  the  following 
memorandum: 

Introduction 

Executive  Order  No.  12778,  which 
President  Bush  signed  on  October  23, 
1991.  is  intended  to  "facilitate  the  just 
and  efficient  resolution  of  civil  claims 
involving  the  United  States 
Government."  (56  FR  55195.  October  25, 
1991).  The  Order,  inter  alia,  mandates 
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reforms  in  the  methods  by  which 
attorneys  for  the  government  conduct 
discovery,  seek  sanctions,  present 
witnesses  at  trial,  and  attempt  to  settle 
cases.  These  reforms  apply  to  litigation 
begun  on  or  after  January  21. 1992. 

The  Order  authorized  the  Attorney 
General  to  issue  guidelines  carrying  out 
the  Order's  provisions  on  civil  and 
administrative  litigation.  Final 
guidelines,  however,  can  most  usefully 
be  issued  only  after  agencies  have  had 
experience  in  applying  the  Order.  That 
experience  will  offer  a  valuable  basis 
for  deciding  how  the  final  guidelines  can 
best  reHne  the  operation  of  the  Order. 

The  present  guidance,  therefore,  is 
offered  as  an  interim  direction  for 
applying  the  Order's  provisions 
concerning  the  conduct  of  civil  litigation 
with  the  United  States  Government 
Agencies  are  requested  to  provide 
comments,  on  or  before  |uly  20, 1992. 
concerning  their  experience  in  carrying 
out  the  Order  and  their 
recommendations  for  revising  this 
interim  guidance.  Comments  should  be 
sent  to  Stephen  C.  Bransdorfer.  Deputy 
Assistant  Attorney  General,  Civil 
Division,  Department  of  Justice  (202- 
514-3309),  who  has  been  designated  as 
the  Justice  Department's  coordinator  for 
advice  about  implementing  the  Order. 
Each  agency  is  requested  to  designate 
its  own  coordinator  for  implementing 
the  Order. 

Pre-filing  Notice  of  a  Complatot 

(Section  1(a)) 

The  objective  of  sec.  1(a)  of  Executive 
Order  No.  12778  is  to  ensure  that  a 
reasonable  effort  is  made  to  notify 
persons  against  whom  civil  litigation  is 
contemplated  of  the  government's  intent 
to  sue  and  to  provide  disputants  with  an 
opportunity  to  settle  the  dispute  without 
litigation. 

This  section  requires  either  the  agency 
or  litigation  counsel  to  notify  each 
disputant  of  the  contemplated  action 
unless  an  exception  to  the  notice 
requirement  (set  forth  in  7(b))  applies. 
"Disputant8".mean8  persons  from  whom 
relief  is  sought  in  the  contemplated  civil 
action.  The  notifying  persons  shall  offer 
to  attempt  to  resolve  the  dispute  without 
litigation.  However,  it  is  not  appropriate 
to  compromise  litigation  by  providing 
pre-Hling  notice  if  the  notice  would 
defeat  the  purpose  of  the  litigation. 

Notice  adequate  to  comply  with 
section  1(a)  can  be  provided  either  by 
the  referring  agency  or  by  litigation 
counsel.  If  the  referring  agency  provides 
the  notice,  it  should  supply  the 
documentation  of  the  notice  to  litigation 
counsel. 


The  section  requires  a  "reasonable" 
e^ort  to  provide  notification  and  to 
attempt  to  achieve  a  settlement.  Both 
the  timing  and  the  content  of  a 
reasonable  effort  depend  upon  the 
particular  circumstances.  However, 
unless  an  exception  set  forth  in  section  7 
(or  otherwise  provided  for  by  the 
Attorney  Genera!)  is  applicable, 
complete  failure  to  make  an  effort  could 
not  be  deemed  "reasonable." 

If  pre-complaint  settlement  efforts  by 
government  counsel  require  information 
in  the  possession  of  proposed 
defendants,  litigating  counsel  or  client 
agency  counsel  may  request  such 
information  from  defendants  as  a 
condition  to  settlement  efforts.  If 
proposed  defendants  refuse,  or  fail,  to 
provide  such  information  upon  request 
within  a  reasonable  time,  counsel  shall 
have  no  further  obligation  to  attempt  to 
settle  the  case  prior  to  filing. 

The  Department  of  Justice  retains  ., 
authority  to  approve  or  disapprove  any 
settlements  proposed  by  the  client 
agency  or  litigation  counsel,  consistent 
with  existing  law,  guidelines,  and 
delegations.  The  Order  confers  no 
litigating  or  settlement  authority  on 
agencies  beyond  any  existing  authority 
under  law  or  explicit  agreement  writh  the 
Department. 

Settlement  Conferences 

(Section  1(b)) 

As  soon  as  adequate  information  is 
available  to  permit  an  accurate 
evaluation  of  the  government's  litigation 
position,  litigation  counsel  shall 
evaluate  the  possibilities  of  settlement. 
Thereafter,  litigation  counsel  has  a 
continuous  obligation  to  evaluate 
settlement  possibilities.  Litigation 
counsel  is  to  offer  to  participate  in  a 
settlement  conference  or,  when  it  is 
reasonable  to  do  so,  move  the  court  for 
such  a  conference. 

Prior  to  any  such  conference,  litigation 
counsel  should  consult  with  the  affected 
agency  and  with  litigation  counsel's 
supervisor.  At  the  conference,  litigation 
counsel  should  clearly  state  the  terms 
upon  whicb'litigation  counsel  is 
prepared  to  recommend  that  the 
government  conclude  the  litigation,  but 
should  not  be  expected  to  obtain 
authority  to  bind  the  government  Anally 
at  settlement  conferences.  Final 
settlement  authority  is  the  subject  of 
applicable  regulations  and  may  be 
exercised  only  by  the  officials 
designated  in  those  regulations.  The 
Executive  Order  does  not  change  those 
regulations  regarding  fmal  settlement 
authority. 

The  Executive  Order  does  not 
constrain  the  government's  full 


discretion  to  determine  which 
government  counsel  represents  the 
government  at  settlement  conferences. 
Normally,  a  trial  attorney  assigned  to 
the  case  will  attend  on  behalf  of  the 
United  States. 

Section  1(b)  does  not  permit 
settlement  of  litigation  on  terms  that  are 
not  in  the  interest  of  the  government; 
while  "reasonable  efforts"  to  settle  are 
required,  no  unreasonable  concession  or 
offer  should  be  extended  or  accepted. 
Likewise,  this  section  does  not 
countenance  evasion  of  established 
agency  procedures  for  development  of 
litigation  positions. 

Alternative  Methods  of  Resolving  The 
Dispute  In  litigation 

(Section  l(o)) 

Section  1(c)  encourages  prompt  and 
proper  settlement  of  disputes. 

"The  Executive  Order  does  not  permit 
litigation  counsel  to  agree  that  ADR  will 
result  in  a  binding  determination  as  to 
the  government,  without  exercise  of  an 
agency's  discretion.  Likewise,  the  use  of 
ADR  does  not  authorize  litigation 
counsel  to  agree  to  resolve  a  dispute  in 
any  manner  or  on  any  terms  not  in  the 
interest  of  the  United  States. 

Each  agency  should  seek  to  use  the 
skills  of  htigation  counsel  to  bring  about 
a  reasonable  resolution  of  disputes. 
Attorneys  should  bring  the  same  high 
level  of  expertise  to  ADR  proceedings  as 
they  bring  to  formal  judicial 
proceedings.  Disputes  will  be  resolved 
reasonably  if  an  ADR  technique  is  used 
when  the  technique  holds  out  a 
likelihood  of  success.  Litigation  counsel 
should  consult  with  the  affected  agency 
as  to  the  desirability  of  using  ADR  if 
resort  to  ADR  is  a  reasonable  prospect 

When  evaluating  whether  proceeding 
with  ADR  is  likely  to  lead  to  a  prompt 
fair,  and  efHcient  resolution  of  the 
action  and  thus  be  in  the  best  interest  of 
the  government  government  counsel 
should  consider  the  amount  and 
allocation  of  the  cost  of  employing  ADR. 

Disclosure  of  Core  tnfonnation 

(Section  1(d)(1)) 

Section  1(d)(1)  requires  litigation 
counsel  to  make  the  offer  to  participate 
at  an  early  stage  of  the  litigation  in  a 
mutual  exchange  of  core  information  as 
defined  in  sec.  1(d)(1).  Reasonable 
efforts  shall  be  made  to  obtain  the 
agreement  of  other  parties  to  such  an 
exchange.  When  making  the  offer, 
litigation  counsel  should  emphasize  that 
the  government  is  willing  to  be  bound  to 
exchange  core  information  as  defined  in 
the  section  if,  and  only  if.  other  parties 
agree  to  exchange  this  same  information 
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and  the  court  adopts  the  agreement  as  a 
stipulated  order. 

A  mutually  agreed-upon  exchange  of 
"core  information"  should  occur 
reasonably  early  in  the  litigation,  so  as 
to  serve  its  purpose  of  expedJtir.g  emd 
streamlining  discovery.  However,  when 
the  government  is  plaintiff,  disclosure  of 
"core  information"  need  not  be 
requested  prior  to  receipt  of  opposing 
parties'  answers  to  the  complaint. 
Litigation  counsel  should  not  permit  the 
core  information  disclosure  offer 
requirement  to  delay  the  initiation  of 
discovery. 

Core  information  offers  are  not 
mandated  if  a  dispositive  motion  is 
pending  or  if  the  exceptions  to  the  ADR 
and  core  disclosure  provisions  set  forth 
in  section  7(c)  (involving  asset  forfeiture 
proceedings  and  debt  collection  cases 
involving  less  than  $100,000)  apply. 
Nothing  in  section  1(d)(1)  requires 
disclosure  of  information  that  htigation 
counsel  does  not  consider  reasonably 
relevant  to  the  claims  for  relief  set  forth 
ir  the  complaint. 

In  cases  involving  multiple  opposing 
parties,  the  government  may  agree  to 
disclose  "core  information"  with 
individual  opposing  parties.  It  need  not 
delay  disclosure  pending  agreement  by 
all  of  the  parties  unless  individual 
exchange  of  core  information  would 
imf airly  undermine  the  government's 
case. 

All  referrals  from  agencies  requesting 
liMgation  counsel  to  ^e  suit  should 
include  the  "core  information"  described 
in  this  subsection.  The  identification  of 
the  location  of  documents  most  relevant 
to  the  case  should  be  specific  enough  to 
enable  litigation  counsel  to  locate  and,  if 
necessary,  retrieve  the  documents,  and 
should  specify  the  name,  busineiis 
address  and  telephone  number  of  the 
custodians  of  the  documents.  The 
identifijdtion  of  individuals  having 
information  relevant  to  the  claims  and 
defenses  should  include,  where  possible, 
current  or  last-known  telephone 
numbers  at  which  such  persons  can  be 
reached. 

In  determining  the  extent  to  which 
compliance  with  this  subsection  is 
"practicable"  in  a  given  case,  Htigation 
counsel  shall  consider,  inter  alia,  the 
utility  of  early  issue-narrowing  motions 
and  devices,  the  scope  and  complexity 
of  the  disclosure  that  will  be  required, 
the  time  available  to  comply  with  the 
requirement,  the  extent  to  which 
disclosure  of  "core  information"  will 
expedite  or  limit  the  scope  of 
subsequent  discovery,  and  the  cost  to 
the  government  of  compliance. 

In  cases  where  the  government  takes 
the  position  that  the  scope  of  judicial 
review  of  one  or  more  issues  involved  in 
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the  litigation  is  limited  to  an  agency's 
administrative  record,  identifying  and 
affording  access  to  the  administrative 
record  shall  satisfy  the  requirements  of 
this  subsection  with  respect  to  such 
issues. 

Litigation  counsel  is  entiUed  to  rely  in 
good  faith  on  the  representations  of 
agency  counsel  as  to  the  existence, 
extent,  and  location  of  "core 
information." 

Nothing  in  section  1(d)(1)  prevents 
government  counsel  from  seeking  other 
discovery  pursuant  to  the  Federal  Rules 
of  Civil  Procedure  simultaneously  with 
providmg,  or  seeking,  "core  information" 
disclosure. 

Review  of  Proposed  Document  Requests 

(Section  1(d)(2)) 

Document  discovery  shall  be  pursued 
by  government  counsel  oidy  after 
complying  with  review  procedures 
designed  to  ensure  that  the  proposed 
document  discovery  is  reasonable  under 
the  circumstances  of  the  litigation. 

When  an  agency's  attorneys  act  as 
htigation  counsel,  that  agency  must 
estabhsh  a  coordinated  procedure, 
including  review  by  a  senior  lawyer, 
before  service  or  ffling  of  any  request  for 
document  discovery.  The  senior  lawyer 
is  to  determine  whether  the  proposed 
discovery  meets  the  substantive  criteria 
of  section  1(d)(2).  Cabinet  or  subcabinet 
officers,  such  as  Assistant  Attorneys 
General  or  Assistant  Secretaries, 
officials  of  equivalent  rank,  and  United 
States  Attorneys,  are  authorized 
pursuant  to  this  Memorandum  to 
designate  one  or  more  senior  lawyers 
for  these  purposes.  While  no  particular 
title,  level,  or  grade  of  senior  lawyer  is 
mandated,  the  persons  designated 
should  have  substantial  experience  with 
regard  to  document  discovery  ar.d 
should  have  supervisory  authoiity.  This 
designation  should  be  made  forthwith.  If 
the  designated  senior  lawyer  is 
personally  preparing  the  document 
discovery,  further  oversight  is  not 
necessary. 

The  designated  senior  lawyer 
reviewing  document  discovery 
proposals  should  determine  whether  the 
requests  are  cumulative  or  duplicative, 
unreasonable,  oppressive,  or  unduly 
burdensome  or  expensive,  and  in  doing 
so  shall  consider  the  requirements  of  the 
litigation,  the  amount  in  controversy,  the 
importance  of  the  issues  at  stake  in  the 
litigation,  and  whether  the  documents 
can  be  obtained  in  a  maimer  that  is 
more  convenient,  less  burdensome,  or 
less  expensive  than  pursuit  of  the 
documentary  discovery  as  proposed. 
Consideration  of  whether  documents 
can  be  obtained  from  "more  convenient. 


less  burdensome,  or  less  expensive" 
sources  shall  include  consideration  of 
the  convenience,  burden,  and  expense  to 
both  the  govemnfent  and  the  opposing 
parties. 

In  conducting  this  review  of  document 
requests,  the  senior  lawyer  is  entitled  to 
rely  in  good  faith  upon  factual 
representations  of  agency  coimsel  and 
the  trial  attorney.  The  review  system 
should  not  be  permitted  to  deter  the 
pursuit  of  reasonable  document 
discovery  in  accord  with  the  procedures 
established  in  the  Executive  Order 


Discovery  Motions 
(Section  1(d)(3)) 

The  court  shall  not  be  asked  to 
resolve  a  discovery  dispute,  including ' 
imposition  of  sanctions  as  well  as  the 
underlying  discovery  dispute,  unless 
litigation  comisel  first  attempts  to 
resolve  the  dispute  with  opposing 
counsel  or  pro  se  parties.  If  pre-motion 
efforts  at  resolution  are  unsuccessful  or 
impractical,  a  description  of  those 
efforts  shall  be  set  forth  in  the 
government's  motion  papers. 

Litigation  counsel,  however,  should 
not  compromise  a  discovery  dispute 
unless  the  terms  of  the  compromise  are 
reasonable. 

Expert  Witnesses 

Section  1(e) 

Tlie  function  of  section  1(e)  is  to 
ensure  that  litigation  coimsel  proffer 
only  reliable  expert  testimony  in  judicial 
proceedings.  This  practice,  already 
widely  used  by  the  government,  will 
enhance  the  credibility  of  the 
government's  position  in  litigation  and 
improve  the  prospects  for  a  reasonable 
outcome  of  disputes  warranting 
utilization  of  expert  witnesses. 

Litigation  counsel  shall  use  experts 
who  have  knowledge,  background, 
research,  or  other  expertise  in  the 
particular  field  of  the  subject  to  their 
testimony,  and  who  base  conclusions  on 
widely  accepted  explanatory  theories, 
i.e.,  those  that  are  propounded  by  at 
least  a  substantial  minority  of  experts  in 
the  relevant  field. 

In  cases  requiring  expert  testimony  on 
newly  emerging  issues,  litigation  counsel 
shall  ensure  that  the  proffered  expert 
and  his  or  her  testimony  are  reliable  and 
meet  the  requirements  of  Rule  702  of  the 
Federal  Rules  of  Evidence.  In  evaluating 
the  reliability  of  an  expert's  conclusions 
in  new  areas  where  there  are  no 
established  majority  or  minority  views, 
it  is  important  for  the  trial  attorney  to 
keep  in  mind  that  only  that  theory,  not 
the  conclusion  based  on  the  theory, 
need  be  "widely  accepted."  Litigation 
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counsel  may  offer  a  "widely  accepted 
explanatory  theory"  to  support  a 
conclusion  in  a  novel  area  based  on  the 
qualifications  of  the  expert  to  testify  on 
that  issue,  the  extent  of  peer  acceptance 
or  recognition  of  the  expert's  past  work 
in  the  field,  particularly  of  any  work  that 
is  related  to  the  issue  on  which  the 
testimony  is  to  be  offered,  and  any  other 
available  indicia  of  the  reliability  of  the 
proffered  testimony.  However,  if  an 
expert  is  unable  to  support  the 
conclusion  of  "widely  accepted" 
theories,  the  expert's  testimony  shall  not 
be  offered. 

Litigation  counsel  shall  offer  to  engage 
in  mutual  disclosure  of  expert  witness 
information  pertaining  to  experts  a  partj- 
expects  to  call  at  trial.  "Expert  witness 
information"  within  the  meaning  of  this 
subsection  should  ordinarily  include  the 
expert's  resume  or  curriculum  vitae.  a 
list  of  the  expert's  relevant  publications, 
data,  test  results,  or  other  information 
on  v/hich  the  expert  is  expected  to  rely 
in  the  case  at  issue,  and  any  written 
reports  or  other  materials  prepared  by 
the  expert  that  the  party  expects  to  offer 
into  evidence.  The  offer  of  mutual 
disclosure  requirement  (section  1(e)(3)) 
can  be  satisfied  by  an  agreement  to  take 
depositions  of  experts  that  the  parties 
plan  to  call  to  testify. 

Litigation  counsel  shall  not  offer  to 
pay  an  expert  witness  based  on  the 
success  of  the  litigation.  Similarly, 
litigation  counsel  should  ordinarily 
object  to  testimony  on  the  part  of  an 
expert  whose  compensation  is  linked  to 
a  successful  outcome  in  the  litigation 
and  bring  out  on  cross-examination  of 
the  expert  such  compensation 
arrangements  or  agreements.  (See 
section  1(e)(4).) 

Sanctions  Motions 

Section  1(f) 

Litigation  counsel  shall  take  steps  to 
seek  sanctions  against  opposing  coimsei 
and  parties  where  appropriate,  subject 
to  the  procedures  set  forth  in  section  1(f) 
regarding  agency  review  of  proposed  ' 
sanction  filings.  Before  filing  a  motion 
for  sanctions,  litigation  counsel  should 
normally  attempt  to  resolve  disputes 
with  opposing  counsel.  Of  course, 
sanctions  motions  like  all  pleadings, 
should  be  filed  only  when  there  is  a 
well-founded  basis  for  the  motion. 

The  Executive  Order  mandates  that 
each  agency  which  has  attorneys  acting 
as  litigation  counsel  designate  a 
"sanctions  officer"  to  review  proposed 
sanctions  motions  and  motions  for 
sanctions  that  are  filed  against  litigation 
counsel,  the  United  States,  its  agencies, 
or  its  officers.  (Section  1(f)(2).)  The 


Executive  Order  requires  that  the 
sanctions  officer  or  designee  "shall  be  a 
senior  supervising  attorney  within  the 
agency,  and  shall  be  licensed  to  practice 
law  before  a  state  court,  courts  of  the 
District  of  Columbia,  or  courts  of  any 
territory  or  Commonwealth  of  the 
United  States."  The  sanctions  officer  or 
his  or  her  designee  should  be  a  senior 
lawyer  with  substantial  litigation 
experience  and  8uper\'isor>'  authority. 

Irhe  persons  acting  as  sanctions 
'  officers  within  each  agency  should  be 
designated  specifically  title  or  name. 
Action  must  be  taken  forthwith  to 
designate  sanctions  officers  within  each 
agency.  Cabinet  or  subcabinet  officers, 
such  as  Assistant  Attorneys  General  or 
Assistant  Secretaries,  officials  of 
equivalent  rank,  and  United  States 
Attorneys  are  authorized  pursuant  to 
this  Memorandum  to  designate 
sanctions  officers  meeting  the  criteria  of 
this  Memorandum. 

Improved  Use  of  Litigation  Resources 

Section  1(g) 

Litigation  counsel  are  to  use  efficient 
case  management  techniques  and  make 
reasonable  efforts  to  expedite  civil 
litigation  as  set  forth  in  section  1(g)(1)- 
(4)  of  the  Order. 

In  appropriate  case,  litigation  counsel 
should  move  for  summary  judgment  to 
resolve  litigation  on  narrow  the  issues  to 
be  tried. 

Litigation  counsel  should  seek  to 
stipulate  to  facts  that  are  not  in  dispute 
and  move  for  early  trial  dates  where 
practicable.  Referring  agencies  should 
identify  facts  not  in  dispute  and  inform 
litigation  counsel  of  the  fact  of  dispute 
and  the  basis  of  concluding  that  there  is 
no  factual  dispute,  as  soon  as  it  is 
feasible  to  do  so.  Litigation  counsel 
should  seek  agreement  to  fact 
stipulations  as  early  as  practicable, 
taking  into  account  the  progress  of 
discovery  and  after  exercising  sound 
iudgil^m  to  determine  the  most 
appropriate  and  efficient  timing  for  such 
stipulations. 

At  reasonable  intervals,  litigation 
counsel  should  review  and  revise 
submissions  to  the  court  and  should 
apprise  the  court  and  all  counsel  of  any 
narrowing  of  issues,  resulting  from 
discovery  or  otherwise.  This 
requirement  is  not  intended  to  suggest 
that  litigation  counsel  should  concede 
facts  or  issues  as  to  which  there  is 
reasonable  dispute,  uncertainty,  or 
inability  to  corroborate. 

Fees  and  Expenses 

Section  Hh) 
Section  1(h)  of  the  Executive  Order 


provides  that  litigation  counsel  shall 
offer  to  enter  into  a  two-way  fee  shifting 
agreement  with  opposing  parties  in 
cases  involving  disputes  over  certain 
federal  contracts  or  in  hay  civil  litigation 
initiated  by  the  United  States.  Under 
such  an  agreement,  the  losing  party 
would  pay  the  prevailing  parties's  fees 
and  costs,  subject  to  reasonable  terms 
and  conditions.  However,  this  section  is 
to  be  implemented  only  "(t)o  the  extent 
permissible  by  law."  lite  Executive 
Order  requires  the  Attorney  General  to 
review  the  legal  authority  for  entering 
into  such  agreements.  Because  no 
legislation  currently  provides  specific 
authority  for  those  agreements,  litigation 
counsel  shall  not  offer  to  enter  into  a 
two-way  fee  shifting  agreement  until 
legislation  is  enacted  or  other  authority 
is  provided  by  the  Attorney  General. 

Primdples  to  Promote  |u8t  and  Efficient 
Administrative  Adjudications 

(Section  3) 

Section  3  encourages  agencies  to 
implement  the  Administrative 
Conference's  recommendations  entitled 
"Case  Management  as  a  Tool  for 
Improving  Agency  Adjudication"  to  the 
extent  it  is  reasonable  and  practicable 
to  do  so  (and  to  the  extent  it  does  not 
conflict  with  any  provision  of  the 
Executive  Order).  The  agency 
proceedings  within  the  ambit  of  section 
3  are  adjudications  before  a  presiding 
officer,  such  as  an  administrative  law 
judge. 

No  Private  Rights  Created 

(Section  6) 

The  Executive  Order  explicitly  states 
that  it  does  not  create  a  private  right  of 
any  kind  or  a  right  to  judicial  review, 
(section  6.)  The  qualifications  stated  in 
section  of  the  Executive  Order  apply  to 
this  Memorandum  as  well. 

Nothing  in  the  Executive  Order  is 
designed  to  alter  the  substantive 
litigation  position  of  the  United  Stales  m 
its  agencies. 

The  Executive  Order  assumes  'hat 
litigation  counsel  will  exercise 
professional  judgment  when 
representing  the  United  States,  its 
agencies,  its  officers,  or  any  other 
persons. 

Dated:  January  24. 1S92. 
William  P.  But, 
Attorney  General. 
|FR  Doc.  02-2253  Piled  1-2»-S2lB:45  amj 
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Antitrust  Division 

United  States  v.  Tidewater,  inc.  and 
Zapata  Guif  iMarine  Corp.,  Proposed 
Final  Judgment  and  Competitive 
impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16(bHh).  that  a  proposed  Final 
Judgment  and  Competitive  Impact 
Statement  have  been  filed  vfith  the 
United  States  District  Court  for  the 
District  of  Columbia  in  United  States  of 
America  v.  Tidewater,  Inc.  and  Zapata 
Gulf  Marine  Corporation. 

The  Complaint  of  the  United  States  in 
this  cases  alleges  that  the  proposed 
acquisition  by  Tidewater,  Inc. 
("Tidewater")  of  Zapata  Gulf  Marine 
Corporation  ("Zapata  Calf)  may 
substantially  lessen  competition  in  the 
Gulf  anchor-handling  market  in 
violation  of  section  7  of  the  Clayton  Act. 
The  Gulf  anchor-handling  market  is 
defined  as  the  provision  of  anchor- 
handling  services  for  semi-submersible 
drilling  rigs  by  anchor  handling/towing 
supply  ("AHTS")  vessels  of  at  least 
approximately  6.000  brake  horsepower 
in  the  United  States  Gulf  of  Mexico. 
AHTS  vessels  must  be  Jones  Act- 
qualified  to  provide  anchor-handling 
services  in  the  United  States  Gulf  of 
Mexico,  and  Tidewater  and  Zapata  Gulf 
operate  the  two  largest  fleets  of  Jones 
Act -qualified  AHTS  vessels  of  at  least 
approximately  8.000  brake  horsepower. 

Anchor-handling  and  other  offshore 
marine  services  are  purchased  by  oil 
companies  in  connection  with  the 
offshore  exploration  for  crude  oil  and 
natural  gas  in  the  United  States  Gulf  of 
Mexico  ("Gulf").  AHTS  vessels  are 
specially  designed,  buih,  and  equipped 
to  move  and  adjust  the  mooring  systems 
of  semi-submersible  drilling  rigs.  They 
vary  in  their  ability  to  handle  the 
mooring  systems  of  various  sizes  of 
semi-submersible  drilling  rigs  and  to  do 
so  in  various  water  depths  and  sea 
conditions,  depending  predominantly  on 
.  the  brake  horsepower  ( "BHP")  of  the 
AHTS  vessel.  AHTS  vess^s  of  at  least 
approximately  6.000  BHP  (5.600  BHP— 
6.140  BHP)  generally  are  required  to 
provide  anchor-handling  services  for 
semi-submersible  drilling  rigs  in  water 
depths  between  500  and  2,000  feet  in  the 
Gulf.  It  is  in  these  water  depths  in  which 
most  semi-submersible  drilling  rigs 
operate  in  the  Gulf. 

The  proposed  Final  Judgment  requires 
Tidewater  to  divest  two  AHTS  vessels 
by  August  10. 1992.  The  vessels  to  be 
divested  are  the  Gulf  Fleet  54  and  one  of 

the  following  vessels:  Oarol  Tide,  Doc 
Tide,  Hatch  Tide.  Gulf  Fleet  55  or  Gulf 

Fleet  59.  If  tidewater  does  not  sell  these 


assets  by  then,  a  trustee  will  be 
appointed  to  conduct  the  divestiture. 

Public  comment  on  the  proposed  Final 
Judgment  is  invited  within  the  statutory 
60-day  comment  period.  Such  comments, 
and  responses  thereto,  will  be  published 
in  the  Federal  Register  and  filed  with  the 
Court.  Comments  should  be  directed  to 
Mark  C.  Schechter,  Chief. 
Transportation,  Energy  and  Agriculture 
Section.  Antitrust  Division,  room  9403. 
Judiciary  Center  Building.  555  4th  Street, 
NW..  Washington,  DC  20001  (202/307- 
6349). 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
January  13. 1992. 
[Civil  Action  No.  92-0108 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  thereto,  and  venue  of 
this  action  is  proper  in  the  District  of 
Columbia; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  of  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compHance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and  without 
farther  notice  to  any  party  or  other 
proceedings,  provided  that  Plaintiff  has 
not  withdrawn  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  Defendants  and  by 
filing  that  notice  with  the  Court; 

3.  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the  Final 
Judgment  pending  its  entry,  and  shall, 
from  the  date  of  Uie  filing  of  this 
Stipulation,  comply  with  all  terms  and 
provisions  thereof  as  though  the  same 
were  in  full  force  and  effect  as  an  order 
of  the  Court; 

4.  In  the  event  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever,  and  the  makirig  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  January  13. 1992. 

For  Defendant  Tidewater  Jones,  Walker. 
Waechter.  Poitevent.  Carrere  &  Denegre. 

By:  A  Member  of  the  Firm.  David  G. 
Radlauer.  201  St.  Charles  Avenue,  New 
Orleans.  Louisiana  70170,  (504)  582-8000. 

For  Defendant  Zapata  Culf  Marine  Corp.: 
Cravath.  Swaine  &  Moore. 


By:  A  Member  of  the  Firm.  Allen  F. 
Maulsby,  825  Eighth  Avenue,  New  York 
10019-7415.  (212)  474-1452. 
Stipulation  approved  for  Filing 

Done  this day  of  January,  19SC. 


United  States  District  Judge 

For  Plaintiff  United  States  of  America: 
James  F.  Ria 

Assistant  Attorney  General, 
J.  Mark  Gidley,  ,   • 

John  W.  Clark. 
Mark  C.  Schechter. 
Roger  W.  Fones. 
Angela  L  Hughes. 
Charles  W.  Corddry. 
Bumey  P.  C.  Huber. 
Attorneys.  U.S.  Department  of  Justice, 
Antitrust  Division.  Judiciary  Center  Building, 
555  Fourth  Street.  NW.,  Washington,  DC 
20001.(202)307-6410. 

Final  Judgment 

Whereas,  plaintiff.  United  States  of 
America,  having  filed  its  Complaint  here 
on  January  13, 1992,  and  plaintiff  and 
defendants,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  such  issue; 

And  whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  prompt  and  certain 
divestiture  is  the  essence  of  this 
agreement,  and  defendants  have 
represented  to  plaintiff  that  the 
divestiture  required  below  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 

Now.  therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby 

Ordered,  adjudged  and  decreed  as 
follows: 

/.  Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against 
defendants  under  section  7  of  the 
Clayton  Act.  as  amended  (15  U.S.C.  18J. 


UMI 
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JI.  Definitions    . 

As  used  in  this  Final  Judgment:  A. 
Tidewater  means  defendant  Tidewater. 
Inc.;  each  division,  subsidiary,  or 
a^iliate  thereof,  and  each  officer, 
director,  employee,  attorney,  agent,  or 
other  person  acting  for  or  on  behalf  of 
any  of  them. 

B.  The  divestiture  assets  means  the 
anchor  handUng/towing  supply  vessels 
designated  the  Gulf  Fleet  54  and  one  of 
the  following  vessels:  Darol  Tide,  Doc 
Tide.  Hatch  Tide,  Gulf  Fleet  55,  or  Gulf 
Fleet  59. 

C.  Person  means  any  natural  person, 
corporation,  association,  firm, 
partnership,  or  other  business  or  legal 
entity. 

D.  Pool  of  divestiture  assets  means 
the  following  anchor  handling/towing 
supply  vessels:  Gulf  Fleet  54,  Darol  Tide. 
Doc  Tide.  Hatch  Tide,  Gulf  Fleet  55,  and 
Gulf  Fleet  59. 

E.  Zapata  Gulf  meana  defendant 
Zapata  Gulf  Marine  Corporation;  each 
division,  subsidiary,  or  affiliate  thereof, 
and  each  officer,  diirector,  employee, 
attorney,  agent  or  other  person  acting 
for  or  on  behalf  of  any  of  them. 

///.  .Applicability 

A.  The  provisions  of  this  Final 
Judgment  shall  apply  to  the  defendants, 
to  their  successors  and  assigns,  to  their 

'subsidiaries,  affiliates,  directors, 
officers,  managers,  agents,  and 
employees,  and  to  all  other  persons  in 
active  concert  or  participatfon  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other  disposition 
of  all  or  substantially  all  of  their  assets 
or  stock,  that  the  acquiring  party  agree 
to  be  bound  by  the  provisions  of  this 
Final  Judgment. 

C.  Notliing  herein  shall  suggest  that 
any  portion  of  this  Final  Judgment  is  or 
has  been  created  for  the  benefit  of  any 
third  party,  and  nothing  herein  shall  be 
construed  to  provide  any  rights  to  any 
third  party. 

IV.  Divestiture  of  Assets 

A.  Defendant  Tidewater  is  hereby 
ordered  and  directed  to  divest  to  a 
purchaser  or  purchasers  prior  to  August 
la  1992.  all  of  its  direct  and  indirect 
ownership  and  control  of  the  divestiture 
assets.  The  obligation  to  divest  shall  be 
satisfied  if.  by  August  10. 1992. 
defendant  Tide%vater  enters  into  a 
binding  contract  for  sale  of  the 
divestiture  assets  to  a  purchaser  or 
purchasers  approved  by  plaintiff, 
according  to  tenns  approved  by  plaintiff, 
that  is  contingent  only  upon  compliance 


with  the  terms  of  this  Final  Judgment 
and  that  specifies  a  prompt  and 
reasonable  closing  date  no  later  than 
October  10, 199Z  and  if  sale  is 
completed  pursuant  to  the  contract. 

B.  If  defendant  Tidewater  has  not 
accomplished  the  required  divestiture 
prior  to  August  10. 1992,  plaintiff  may,  in 
its  sole  discretion,  extend  this  time 
period  for  an  additional  period  of  time 
notio  exceed  two  months,  if  defendant 
Tidewater  requests  such  an  extension 
and  demonstrates  to  piaintifTs 
satisfaction  that  it  has  made  bona  fide 
efforts  to  sell  the  divestiture  assets  and 
that  there  is  a  reasonable  expectation 
that  the  assets  can  be  sold  in  the 
requested  extended  time  period,  but  that 
the  divestitiu«  cannot  be  completed 
prior  to  August  10, 1992. 

C.  Defendant  Tidewater  agrees  to  take 
all  reasonable  steps  to  accomplish 
quickly  said  divestiture.  In  carrying  out 
the  obligation  to  divest  assets, 
defendant  Tidewater  may  divest  these 
assets  alone,  or  may  divest  along  with 
these  assets  other  assets  of  defendant 
Tidewater. 

D.  In  accompUshing  the  divestiture 
ordered  by  this  Final  Judgment, 
defendant  Tidewater  promptly  shall 
make  known  in  the  United  States,  by 
usual  and  customary  means,  the 
availability  of  ttie  divestiture  assets,  for 
sale.  Defendants  shall  notify  any  person 
making  an  inquiry  regarding  the  possible 
purchase  of  the  dQvestiture  assets  that 
the  sale  is  being  made  pursuant  to  this 
Final  Judgment  and  provide  such  person 
with  a  copy  of  the  Final  Judgment.  The 
defendants  shall  also  offer  to  furnish  to 
all  bona  fide  prospective  purchases  of 
the  divestiture  assets,  subject  to 
customary  confidentiality  assurances. 
all  pertinent  information  regarding  the 
divestiture  assets.  Defendants  shall 
provide  such  information  to  the  plaintiff 
no  later  dian  the  time  they  furnish  such 
information  to  any  other  person. 
Defendants  shall  permit  prospective 
purchasers  of  the  divestiture  assets  to 
have  access  to  personnel  knowledgeable 
about  the  divestiture  assets,  and  to 
make  such  inspection  of  physical 
facilities  and  any  and  all  financial, 
operational  or  other  documents  and 
information  as  may  be  relevant  to  the 
sale  of  the  divestitiu«  assets. 

E.  Divestiture  required  by  section  IV. 
of  the  Final  Judgment  shall  be 
accomplished  in  such  a  way  as  to  satisfy 
plaintiff,  in  its  sole  discretion,  that  the 
purchaser  or  purchasers  have  the 
capabiUty  and  present  intent  to  operate 
the  divestiture  assets  as  part  of  a  viable, 
ongoing  business  capable  of  providing 
anchor4iandling  services  in  the  United 
States  Gulf  of  Mexico.  Divestiture  shall 
be  made  to  a  purchaser  or  purchasers 


for  whom  it  is  demonstrated  to 
plaintiffs  satisfaction  that  the  purchaser 
will  keep  the  divestitiu^  assets  Jones 
Act-quaUfied  during  the  four-year  period 
following  purchase,  and  has  the 
managerial,  operational,  and  financial 
capability  to  compete  effectively  in  the 
provision  of  anchor-handling  services  in 
the  United  States  Gulf  of  Mexico. 

F.  Divestiture  required  by  section  IV. 
of  the  Final  Judgment  shall  not  be  made 
to  Seacor  Holdings  Inc.,  Ensco  Marine 
Company,  or  Penrod  Drilling 
Corporation:  any  of  their  parents:  or  any 
of  their  affiliates  or  subsidiaries. 

G.  Except  to  the  extent  otherwise 
approved  by  plaintiff,  any  assets 
divested  pursuant  to  this  Final  Judgment 
shall  be  divested  free  and  clear  of  all 
mortgages,  encumbrances  and  material 
liens,  other  than  any  inchoate  statutory, 
admiralty,  maritime,  or  common  law 
liens  for  obligations  not  yet  due  and 
payable.  Defendant  Tidewater  shall 
indemnify  the  purchaser  or  purchasers 
of  any  assets  divested  pursuant  to  this 
Final  Judgment  for  any  such  outstanding 
liens. 

V.  Appointment  of  Trustee 

A.  If  defendant  Tidewater  has  not 
accomplished  the  divestiture  required 
by  section  IV.  of  the  Final  Judgment  by 
July  10. 1992,  defendants  shall  notify 
plaintiff  of  that  fact.  Within  ten  (10) 
days  of  that  date,  or  twenfy  (20)  days 
prior  to  the  expiration  of  any  extension 
granted  pursuant  to  section  IV.  B., 
whichever  is  later,  plaintiff  shall  provide 
defendant  Tidewater  with  written  notice 
of  the  names  and  qualifications  of  not 
more  than  two  (2)  nominees  for  the 
position  of  trustee  for  the  required 
divestiture.  Plaintiff  will  in  good  faith 
seek  to  assure  that  at  least  one  of  the 
nominees  shall  be  a  person 
knowledgeable  and  experienced  in  the 
offshore  marine  service  industry. 
Defendant  Tidewater  shall  notify 
plaintiff  within  ten  (10)  days  thereafter 
whether  either  or  both  of  such  nominees 
are  acceptable.  If  either  or  both  of  such 
nominees  are  acceptable  to  defendant 
Tidewater,  plaintiff  shall  notify  the 
Court  of  the  person  upon  whom  the 
parties  have  agreed  and  the  Court  shall 
appoint  that  persmi  as  the  trustee.  If 
neither  of  such  nominees  is  acceptable 
to  defendant  Tidewater,  it  shall  furnish 
to  plaintiff,  within  ten  (10)  days  after 
plaintiff  provides  the  names  of  its 
nominees,  written  notice  of  the  names 
and  qualiflcatioiu  of  not  more  than  two 
(2)  nominees  for  the  position  of  tivstee 
for  the  required  divestiture.  If  either  or 
both  of  such  nominees  are  acceptable  to 
plaintiff,  plaintiff  shall  notify  the  Court 
of  the  person  upon  whom  the  parties 
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have  agreed  and  the  Court  shall  appoint 
that  person  as  the  trustee.  If  neither  of 
such  nominees  is  acceptable  to  plaintiff, 
it  shall  furnish  the  Court  the  names  and 
qualifications  of  the  nominees  proposed 
by  plaintiff  and  defendant  Tidewater. 
The  Court  may  hear  the  parties  as  to  the 
qualifications  of  the  nominees  and  shall 
appoint  one  of  the  nominees  as  the 
trustee. 

B.  If  defendant  Tidewater  has  not 
accomplished  the  divestiture  required 
by  section  IV.  of  this  Final  Judgment  at 
the  expiration  of  the  time  period 
specified  in  section  IV.  A,  or  IV.  B.  of 
this  Final  judgment,  as  applicable,  the 
appointment  by  the  Court  of  the  trustee 
shall  become  effective.  The  trustee  shall 
then  take  steps  to  effect  divestiture  of 
the  divestiture  assets;  provided, 
however,  that  the  appointment  of  the 
trustee  shall  not  become  effective  if, 
prior  to  expiration  of  the  applicable  time 
period,  defendant  Tidewater  has 
notified  plaintiff  pursuant  to  section  VI. 
of  this  Final  Judgment  of  a  proposed 
divestiture  of  the  divestiture  assets  and 
plaintiff  has  not  filed  a  written  notice 
that  it  objects  to  said  proposed 
divestiture.  If  divestiture  of  the 
undesignated  vessel  is  not  made  by 
defendant  Tidewater  prior  to  the 
appointment  of  the  Trustee,  defendant 
Tidewater  shall  designa'e  the  identity  of 
the  vessel  to  be  divested  in  addition  to 
the  Guif  Fleet  54  no  later  than  five  days 
prior  to  the  effective  date  of  the  trustee's 
appointment. 

C.  After  the  trustee's  appointment  has 
become  effective,  only  the  trustee  shall 
have  the  right  to  sell  any  assets  as  to 
which  it  has  been  designated  to  effect 
divestiture.  The  trustee  shall  have  the 
power  and  authority  to  accomplish 
divestiture  to  a  purchaser  or  purchasers 
acceptable  to  plaintiff  at  such  price  and 
on  such  terms  as  are  then  obtainable 
upon  a  reasonable  effort  by  the  trustee, 
subject  to  the  provisions  of  section  VI. 
of  this  Final  Judgment,  and  shall  have 
such  other  powers  as  this  Court  shall 
deem  appropriate.  Defendant  Tidewater 
shall  not  object  to  a  sale  of  the 
divestiture  assets  by  the  trustee  on  any 
ground  other  than  the  trustee's 
malfeasance.  Any  such  objection  by 
defendant  Tidewater  must  be  conveyed 
in  writing  to  plaintiff  and  the  trustee 
within  fifteen  (15]  days  after  the  trustee 
has  notified  defendant  Tidewater  of  the 
proposed  sale  in  accordance  with 
section  VI.  of  this  Final  Judgment. 

D.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendant  Tidewater, 
shall  receive  compensation  based  on  a 
fee  arrangement  providing  an  incentive 
based  on  price  and  terms  of  the 
divestiture  and  the  speed  with  which  it 
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is  accomplished,  and  shall  serve  on  such 
other  terms  and  conditions  as  the  Court 
may  prescribe;  provided,  however,  that 
the  trustee  shall  receive  no 
compensation,  nor  incur  any  costs  or 
expenses,  prior  to  the  effective  date  of 
his  or  her  appointment.  The  trustee  shall 
account  for  all  monies  derived  from  a 
sale  of  the  divestiture  assets  and  all 
costs  and  expenses  incurred  in 
connection  therewith.  After  approval  by 
the  Court  of  the  trustee's  accounting, 
including  fees  for  its  services,  all 
remaining  monies  shall  be  paid  to 
defendant  Tidewater  and  the  trust  shall 
then  be  terminated. 

E.  Defendants  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture  and 
shall  use  its  best  efforts  to  assist  the 
trustee  in  accomplishing  the  required 
divestiture.  The  trustee  shall  have  full 
and  complete  access  to  the  personnel, 
books,  records,  and  facilities  related  to 
the  divestiture  assets,  and  defendants 
shall  develop  such  financial  or  other 
information  relevant  to  the  divestiture 
assets  as  the  trustee  may  request. 

F.  After  its  appointment  becomes 
effective,  the  trustee  shall  file  monthly 
reports  with  the  parties  and  the  Court 
setting  fprth  the  trustee's  efforts  to 
accomplish  divestiture  as  contemplated 
under  this  Final  Judgment;  provided, 
however,  that  to  the  extent  such  reports 
contain  information  that  the  trustee 
deems  confidential,  such  reports  shall 
not  be  filed  in  the  public  docket  of  the 
Court.  Such  reports  shall  include  the 
name,  address,  and  telephone  number  of 
each  person  who,  during  the  preceding 
thirty  (30)  days,  made  an  offer  to 
acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  ownership 
interest  in  the  divestiture  assets,  and 
shall  describe  in  detail  each  contact 
with  any  such  person  during  that  period. 
The  trustee  shall  maintain  full  records  of 
all  efforts  made  to  divest  these  assets. 

G.  Within  six  months  after  its 
appointment  has  become  effective,  if  the 
trustee  has  not  accomplished  the 
divestiture  required  by  Section  V.  of  this 
Final  Judgment,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (Ij  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  any  required  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
recommendations:  provided,  however, 
that  to  the  extent  such  report  contains 
information  that  the  trustee  deems 
confidential,  such  report  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 


furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  thereafter  enter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust,  which  shall,  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment 

VI.  Notification 

Immediately  following  entry  of  a 
binding  contract,  contingent  upon 
compliance  with  the  terms  of  this  Final 
Judgment,  to  effect  any  proposed 
divestiture  pursuant  to  section  IV.  or  V. 
of  this  Final  Judgment  defendant 
Tidewater  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestiture,  shall  notify  plaintiff  of  the 
proposed  divestiture.  If  the  trustee  is 
responsible,  it  shall  similarly  notify 
defendant  Tidewater.  The  notice  shall 
set  forth  the  details  of  the  proposed 
transaction  and  list  the  name,  address 
and  telephone  number  of  each  person 
not  previously  identified  who  offered  to 
acquire,  or  expressed  an  interest  in 
acquiring  or  desire  to  acquire  any 
ownership  interest  in  the  divestiture 
assets,  together  with  full  details  of  same. 
Within  fifteen  (15)  days  of  receipt  by 
plaintiff  of  such  notice,  plaintiff  may  ' 
request  additional  information 
concerning  the  proposed  divestiture  and 
the  proposed  purchaser.  Defendant 
Tidewater  and/or  the  trustee  shall 
furnish  any  additional  information 
requested  within  twenty  (20)  days  of  the 
receipt  of  the  request  unless  the  parties 
shall  otherwise  agree.  Within  thirty  (30) 
days  after  receipt  of  the  notice  or  within 
twenty  (20)  days  after  plaintiff  has  been 
provided  the  additional  information 
requested  (including  any  additional 
information  requested  of  persons  other 
than  defendants  or  the  trustee), 
whichever  is  later,  plaintiff  shall  provide 
written  notice  to  defendant  Tidewater 
and  the  trustee,  if  there  is  one,  stating 
whether  or  not  it  objects  to  the  proposed 
divestiture.  If  plaintiff  provides  written 
notice  to  defendant  Tidewater  and/or 
the  trustee  that  it  does  not  object  then 
the  divestiture  may  be  consummated, 
subject  only  to  defendant  Tidewater's 
limited  right  to  object  to  the  sale  under 
the  proviso  in  section  V.C.  Upon 
objection  by  plaintiff,  a  divestiture 
proposed  under  section  IV.  shall  not  be 
consummated.  Upon  objection  by 
plaintiff,  or  by  defendant  Tidewater 
under  the  proviso  in  section  V.C,  a 
divestiture  proposed  under  section  V. 
shall  not  be  consummated  unless 
approved  by  the  Court. 
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VII.  Affidavits 

Upon  filing  of  this  Final  Judgment  and 
every  thirty  (30)  days  thereafter  until  the 
divestitiuv  has  been  completed  or 
authority  to  effect  divestiture  passes  to 
the  trustee  pursuant  to  Section  V.  of  this 
Final  Judgment,  defendant  Tidewater 
shall  deliver  to  plaintiff  an  afiidavit  as 
to  the  fact  and  manner  of  compliance 
with  section  IV.  of  this  Final  Judgment. 
Each  such  affidavit  of  defendant 
Tidewater  shall.include  the  name, 
address,  and  telephone  number  of  each 
person  who,  at  any  time  after  the  period 
covered  by  the  last  such  affidavit,  made 
an  offer  to  acquire,  expressed  an 
interest  in  acquiring,  entered  into 
negotiations  to  acquire,  or  was 
contacted  or  made  an  inquiry  about 
acquiring,  any  ownership  interest  in  the 
divestiture  assets,  and  shall  describe  in 
detail  each  contact  with  any  such 
person  during  that  period.  Defendant 
Tidewater  shall  maintain  full  records  of 
all  efforts  made  to  divest  these 
operations. 

VIII.  Financing 

Defendant  Tidewater  shall  not  finance 
all  or  any  part  of  any  purchase  made 
pursuant  to  sections  IV.  or  V.  of  this 
Final  Judgment  without  plaintiff's  prior 
consent 

IX.  Preservation  of  Assets 

Until  the  divestitiu«  required  by  the 
Final  Judgment  has  been  accomplished: 

A.  Defendant  Tidewater  shall  take  all 
steps  necessary  to  assure  that  the  pool 
of  divestiture  assets  are  maintained  as 
separate,  distinct,  and  salable  assets, 
apart  from  other  assets  of  defendant 
Tidewater.  Defendant  Tidewater  shall 
use  all  reasonable  efforts,  including 
utilizing  the  pool  ef  divestiture  assets  to 
perform  contractual  obligations,  to 
maintain  these  assets  in  a  condition 
which  makes  them  usable  for  providing 
anchor-handling  services. 

B.  Defendant  Tidewater  shall  not  sell, 
assign,  transfer,  or  otherwise  dispose  of, 
or  pledge  as  collateral  for  loans  (except 
such  loans  as  are  currently  outstanding 
or  replacements  or  substitutes 
therefore),  the  pool  of  divestiture  assets. 

C.  Defendant  Tidewater  shall 
preserve  the  pool  of  divestiture  assets  in 
a  state  of  repair  equal  to  their  state  of 
repair  as  of  the  date  of  this  Final 
Judgment,  ordinary  wear  and  tear 
excepted.  Defendants  shall  preserve  the 
documents,  books,  and  records  relating 
to  any  of  the  vessels  in  the  pool  of  the 
divestiture  assets  until  the  date  of 
divestiture. 

D.  Defendants  shall  refrain  from 
taking  any  action  that  would  jeopardize 
the  sale  of  the  divestiture  assets. 


E.  Defendant  Tidewater  may,  by 
notifying  plaintiff,  exclude  up  to  four 
vessels  odier  than  the  Gulf  Heet  54  from 
the  pool  of  divestiture  assets.  Upon  such 
notification,  the  requirements  of  this 
Section  will  thereafter  no  longer  apply 
to  the  excluded  vessel(8).  Once 
excluded,  a  vessel  may  not  reenter  the 
pool  of  divestitiu«  assets. 

X.  Notice  of  Proposed  Acquisition 

U  defendant  Tidewater  proposes  to 
acquire  one  or  more  Jones  Act-qualified 
anchor  handling/towing  supply  vessels 
of  at  least  5.600  brake  horsepower,  or 
the  assets  or  stock  of  a  company  that 
owns  or  operates  such  a  vessd,  and 
such  proposed  acquisition  is  not 
reportable  under  15  U.S.C.  18a, 
defendant  Tidewater  shall  provide  to 
plaintiff,  prior  to  the  acquisition,  the 
following  information  regarding  that 
proposed  acquisition: 

1.  The  name,  address,  and  phone 
nimiber  of,  and  contact  person  for,  the 
company  that  owns  or  operates  the 
vessel  or  vessels; 

2.  The  name,  U.S.  Coast  Guard 
Official  Niunber,  Lloyd's  identification 
number,  former  names,  and  brake 
horsepower  of  the  vessel; 

3.  "Hie  proposed  acquisition  price  of 
the  vessel,  stock  or  assets;  and 

4.  Hie  proposed  acquisition  date. 
This  information  must  be  provided  at 
least  30  days  prior  to  the  proposed 
acquisition  date. 

XI.  Compliance  Inspection 

For  the  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  bom  time  to  time: 

A.  Duly  authorized  representatives  of 
the  Department  of  Justice  shall,  upon 
written  request  of  die  Attorney  General 
or  of  the  Assistant  Attorney  General  in 
chai^ge  of  the  Antitrust  Division,  and  on 
reasonable  notice  to  defendants  made  to 
their  principal  office,  be  permitted: 

1.  access  during  office  hours  of  such 
defendant  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  such  defendant  who  may 
have  counsel  present  relating  to  any 
matters  contained  in  this  Final 
Judgment  and 

2.  subject  to  the  reasonable 
convenience  of  such  defendant  and 
without  restraint  or  interference  frcHn  it 
to  interview  officers,  employees,  and 
agents  of  such  defendant  who  may  have 
counsel  present  regarding  any  such 
matters. 

E  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  chaige  of  the 


Antitrust  Division  made  to  any 
defendant's  principal  office,  such 
defendant  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  of  the  matters  contained 
in  this  Final  Judgment  as  may  be 
requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
section  XI.  shall  be  divulged  by  a 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment  or  as 
otherwise  required  by  law. 

D.  ff  at  the  time  information  or 
docimients  are  furnished  by  any 
defendant  to  plaintiff,  such  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
28(c)(7)  of  die  Federal  Rules  of  Civil 
Procedure,  and  such  defendant  maiks 
each  pertinent  page  of  such  material 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  die  Federal  Rules  of 
Civil  Procedure,"  then  ten  (10)  days 
notice  shall  be  given  by  plaintiff  to 
defendants  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding). 

XIL  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply  to 
this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
cmd  for  the  punishment  of  any  violations 
hereof. 

XIH.  Termination 

This  Final  Judgment  will  expire  on  the 
third  anniversary  of  the  date  of  its  entry. 

XIV.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest 

Dated:  , 

United  Sutei  District  Judge 

Competitive  Inqiect  Statament 

Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA").  IS  U.S.C  16(bHh).  die  United 
States  of  America  files  this  Competitive 
Impact  Statement  relating  to  the 
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proposed  Final  Judgment  submitted  for 
entry  with  the  consent  of  Tidewater,  Inc. 
and  Zapata  Gulf  Marine  Corporation  in 
this  civil  antitrust  proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

On  January  13, 1992,  the  United  States 
filed  a  Complaint  alleging  that  the 
proposed  acquisition  of  Zapata  Gulf 
Marine  Corporation  (hereafter  "Zapata 
Gulf")  by  Tidewater,  Inc.  (hereafter 
'Tidewater'*)  would  violate  section  7  of 
the  Clayton  Act  (15  U.S.C.  18).  The 
Complaint  alleges  that  the  effect  of  the 
merger  may  be  substantially  to  lessen 
competition  in  the  Gulf  anchor-handling 
maricet  defined  as  the  provision  of 
anchor-handling  services  for  semi- 
submersible  drilling  rigs  in  the  United 
States  Gulf  of  Mexico  ("Gulf').  Anchor- 
handhng/towing  supply  ("AHTS") 
vessels  of  at  least  approximately  6,000 
brake  horsepower  are  required  lo 
provide  the  relevant  service.  AHTS 
vessels  must  be  Jones  Act-qualified  to 
provide  anchor-handling  services  in  the 
Gulf,  and  Zapata  Gulf  and  Tidewater 
are  the  two  largest  operators  of  Jones 
Act-qualified  AHTS  vessels  of  at  least 
6,000  brake  horsepower.  Both  companies 
provide  anchor-handling  services  to 
semi-submersible  drilling  rigs  with 
AHTS  vessels  in  the  Gulf.  Anchor- 
handling  and  other  offshore  marine 
services  are  purchased  by  oil  companies 
in  connectioi}  with  the  offshore 
exploration  for  crude  oil  and  natural  gas 
in  the  Gulf. 

On  January  13, 1992,  the  United  States 
and  defendants  also  filed  a  Stipulation 
by  which  they  consented  to  the  entry  of 
a  proposed  Final  Judgment  designed  to 
eliminate  the  anticompetitive  effects  of 
the  merger.  Under  the  proposed  Final 
Judgment,  as  explained  more  fully 
below.  Tidewater  would  be  required  to 
sell,  by  August  10, 1992,  certain  AHTS 
vessels.  If  it  should  fail  to  do  so,  a 
trustee  appointed  by  the  Court  would  be 
empowered  to  sell  diese  vessels. 

"The  United  States.  Tidewater,  and 
21apata  Gulf  have  agreed  that  the 
proposed  Final  Jud^ent  may  be 
entered  after  compliance  with  the 
APPA.  Entry  of  the  proposed  Final 
Judgment  will  terminate  the  action, 
except  that  the  Court  will  retain 
jurisdiction  to  construe,  modify  and 
enforce  the  Final  Judgment,  and  to 
pimish  violations  of  ^e  Final  Judgment 

//.  Events  Giving  Rise  to  the  Alleged 
Violation 

On  June  19, 1991,  Tidewater  and 
Zapata  Gulf  entered  into  a  merger 
agreement  under  which  Tidewater 
would  exchange  approximately  $310 
million  worth  of  its  stock  for  all  of  the 
stock  of  Zapata  Gulf,  in  adcfition. 


Tidewater  agreed  to  assume 
approximately  S90  million  in  Zapata 
Gulf  debt. 

One  of  Tidewater's  major  divisions. 
Tidewater  Marine,  provides  support 
services  to  the  domestic  and  foreign 
offshore  petroleiun  industry  through  a 
fleet  of  marine  vessels.  As  of  June  30. 
1991,  Tidewater's  fleet  consisted  of  238 
U.S.  flagged  and  69  foreign  flagged 
vessels.  In  its  fiscal  year  1990, 
Tidewater  derived  approximately  $151 
million  in  worldwide  revenues  from  its 
marine  operations. 

Zapata  Gulf  operates  a  U.S.  and 
foreign-flagged  marine  service  fleet 
consisting  of  about  270  vessels.  Of  the 
vessels  that  are  wholly  owned  or  leased 
by  Zapata  Gulf,  148  vessels  are  U.S. 
flagged  and  103  are  foreign  flagged.  In 
its  fiscal  year  ended  September  30, 1990, 
Zapata  Gulf  derived  approximately  $195 
million  in  worldwide  revenues  from  its 
marine  operations. 

Tidewater  and  Zapata  Gulf  provide 
offshore  marine  service  vessels, 
including  AHTS  vessels,  to  operators  of 
semi-submersible  drilling  rigs.  Semi- 
submersible  rigs  are  used  to  explore  for 
natural  gas  and  oil  in  the  Gulf.  These 
rigs  are  moored  by  a  system  of  eight 
anchors,  each  of  which  is  attached  to 
the  rig  by  chain,  cable,  and  wire.  When 
the  rig  is  moved  to  a  new  drilling 
location,  the  mooring  system  is  handled 
by  an  AHTS  vessel.  AHTS  vessels  pre 
generally  between  185  and  225  feet  in 
length  and  40  to  50  feet  in  width,  and  are 
fitted  with  high  powered  engines, 
winches  and  other  anchor-handling 
equipment.  They  are  specially  designed, 
built,  and  equipped  to  provide  anchor- 
handling  services  for  semi-submersible 
drilling  rigs.  An  anchor  can  weigh  as 
much  as  40,000  pounds,  and  the  added 
weight  of  the  diain.  cable,  and  wire 
dragging  along  the  ocean  floor  can 
require  an  AHTS  vessel  to  handle 
several  hundred  thousand  fmunds. 

Two  AHTS  vessels  are  almost  always 
used  to  provide  anchor-handling 
services  to  a  semi-submersible  drilling 
rig  when  it  is  moved.  Once  the  rig  has 
been  moved  to  its  new  drilling  location, 
one  AHTS  vessel  often  remains  on 
charter  while  the  rig  is  in  oi}eration  to 
reset  an  anchor  if  one  becomes 
dislodged,  to  be  available  when  the  rig 
is  ready  to  be  moved  at  the  completion 
of  the  drilling  operation,  and  to  ferry 
supplies  to  the  rig.  These  supplies 
include  liquid  drilling  "mud",  which  is 
carried  in  the  vessel's  below-deck 
storage  tanks.  The  vessel  that  remains 
with  the  rig  during  the  drilling  operation 
is  hired  at  a  charter  rate  that  ranges 
between  $3,400  and  $8,000  per  day, 
depending  on  the  size  of  the  vessel.  The 
second  vessel  used  to  assist  on  the 


move  of  the  rig  may  be  hired  on  a  spot 
basis  at  a  rate  approximately  twice  the 
charter  rate. 

AHTS  vessels  vary  in  their  ability  to 
handle  the  mooring  systems  of  various 
sizes  of  semi-submersible  drilling  rigs 
and  to  do  so  in  various  water  depths 
and  sea  conditions,  depending 
predominantly  on  the  brake  horsepower 
("BHF)  of  the  i^HTS  vessel.  AHTS 
vessels  of  at  least  approximately  6,000 
BHP  (5,600  BHP-^.140  BHP)  generally 
are  required  to  provide  anchor-handling 
services  for  semi-submersible  drilling 
rigs  in  wa'er  depths  between  500  and 
2,000  feet  in  the  Gulf,  which  is  where 
most  semi-submersible  drilling  rigs 
operate  in  the  Gulf.  There  is  no 
substitute  for  these  AHTS  vessels  to 
which  lessees  and  operators  of  semi- 
submersible  rigs  in  the  Gulf  would  turn 
to  obtain  anchor-handling  services  in 
the  event  of  a  small  but  significant  and 
nontransitory  price  increase. 

AHTS  vessels  that  are  used  to  provide 
anchor-handling  services  for  semi- 
submersible  drilling  rigs  in  the  Gulf  must 
be  Jones  Act-qualified,  that  is,  eligible  to 
operate  in  the  unrestricted  U.S. 
coastwise  trade  under  the  Merchant 
Marine  Act  of  192a  46  U.S.C.  883.  About 
36  percent  of  the  Jones  Act-qualified 
fleet  of  AHTS  vessels  of  at  least 
approximately  aOOO  BHP  currently  are 
operating  in  the  Gulf,  with  little  idle 
capacity.  The  remainder  are  deployed 
outside  the  Gulf.  Tidewater  and  Zapata 
Gulf  ovni  the  two  largest  fleets  of  such 
vessels.  Together  they  account  for  about 
61  percent  of  the  total  42  vessel  fleet, 
and  about  85  percent  of  the  fleet> 
deployed  outside  of  the  Gulf. 

The  Complaint  alleges  that  the 
provision  of  anchor-handling  services 
for  semi-submersible  drilling^s  by 
AHTS  vessels  of  at  least  apfwoximately 
6,000  BHP  is  a  relevant  product  market 
for  antitrust  purposes.  "The  Complaint 
furiher  alleges  that  the  United  States 
Gulf  of  Mexico  is  a  relevant  geographic 
market  within  the  meaning  of  section  7 
of  the  Clayton  Act  The  Complaint  refers 
to  the  relevant  maricet  as  the  "Gulf 
anchor-handling  market" 

Tidewater  and  Zapata  Gulf  are  direct 
competitors  in  the  Gulf  anchor-handling 
m6u^et  They  are  two  of  only  six  firms 
capable  of  providing  anchor-handling 
services  in  this  market  Based  upon  the 
15  AHTS  vessels  of  at  least 
approximately  6.000  BHP  competing  in 
the  Gulf,  Tidewater  and  Zapata  Gulf 
have  13  and  7  percent  respectively,  of 
capacity. 

The  Gulf  anchor-handling  market  is 
highly  concentrated  and  would  become 
substantially  more  concentrated  as  a 
result  of  the  proposed  transaction. 
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Market  concentration  is  measured  by 
the  Herfindahl-Hirschaman  Index 
("HHI").  The  HHI  is  calculated  by 
squaring  the  market  share  of  each  firm 
competing  in  the  market  and  then 
summing  the  resulting  numbers.  The 
HHI,  which  takes  into  account  the 
relative  size  and  distribution  of  the  firms 
in  the  market,  ranges  from  virtually  zero 
to  10.000.  The  HHI  approaches  zero 
when  a  market  is  occupied  by  a  large 
number  of  Hrms  of  relatively  equal  size. 
The  HHI  increases  as  the  number  of 
firms  in  the  market  decreases  and  as  the 
disparity  in  size  between  the  leading 
firms  and  the  remaining  firms  increases. 
A  market  with  a  post-acquisition  HHI  of 
1000  is  moderately  concentrated,  and  a 
market  with  a  post-acquisition  HHI  of 
1800  is  highly  concentrated. 

The  HHI  for  the  Gulf  anchor-handling 
market,  based  on  capacity,  is  2,892. 
Following  the  proposed  transaction,  the 
HHI  would  rise  to  3,070 — an  increase  of 
178.  The  combination  of  Tidewater  and 
Zapata  may  increase  the  likelihood  of 
coordinated  anticompetitive  conduct  in 
the  Gulf  anchor-handling  market.  There 
IS  insufficient  excess  capacity  among 
AHTS  vessels  in  the  Gulf  to  mitigate  this 
risk  of  anticompetitive  conduct. 

Successful  new  entry  into  the  Gulf 
anchor-handling  market  would  not  be 
induced  by  a  small  but  significant 
nontransitory  price  increase.  Neither  are 
a  sufBcient  number  of  the  AHTS  vessels 
deployed  outside  the  Gulf  likely  to 
return  to  the  Gulf  in  response  to  a  small 
but  signiflcant  nontransitory  price 
increase. 

///.  Explanation  of  the  Proposed  Final 
Judgment 

The  United  States  brought  this  action 
because  the  effect  of  the  proposed 
acquisition  of  Zapata  Gulf  by  Tidewater 
may  be  substantially  to  lessen 
competition,  in  violation  of  section  7  of 
the  Clayton  Act  in  the  Gulf  anchor- 
handling  market.  The  risk  to  competition 
posed  by  this  transaction,  however, 
substantially  would  be  eliminated  were 
sufficient  AHTS  vessels  to  be  sold  to  a 
purchaser  or  purchasers  that  could 
operate  them  as  active,  independent  and 
financially  viable  competitors  in  the 
Gulf  anchor-handling  market.  To  this 
end,  the  provisions  of  the  proposed  Final 
Judgment  are  designed  to  accomplish 
the  sale  of  certain  vessels  capable  of 
performing  services  in  the  mtirket  to 
such  a  purchaser  or  purchasers  and 
prevent  the  anticompetitive  effects  of 
the  proposed  acquisition. 

Section  IV  of  the  proposed  Final 
Judgment  requires  defendant  Tidewater, 
by  August  10, 1892,  to  divest  two  AHTS 
vessels  to  a  purchaser  or  purchasers 
that  have  the  capability  and  present 


intent  to  operate  the  vessels  as  part  of  a 
viable,  ongoing  business  capable  of 
providing  anchor-handling  services  in 
the  Gulf.  The  vessels  are  the  Gulf  Fleet 
54  and  a  second  vessel  to  be  selected  by 
Tidewater  from  the  following  group  of 
AHTS  vessels:  Darol  Tide,  Doc  Tide, 
Hatch  Tide,  Gulf  Fleet  55  or  Gulf  Fleet 
59.  These  vessels,  as  well  as  the  Gulf 
Fleet  54,  are  Jones  Act-qualified  AHTS 
vessels  of  approximately  6,0000  BHP. 
They  are  the  newest  Jones  Act-qualified 
AHTS  vessels  in  the  Tidewater  and 
Zapata  Gulf  fleets  and  are  equipped 
with  liquid  mud  capacity  so  that  they 
can  not  only  handle  the  mooring 
systems  of  semi-submersible  drilling 
rigs,  but  also  provide  supply  services  to 
the  rigs  during  the  drilling  operations. 
The  ability  of  AHTS  vessels  to  serve 
these  dual  functions  is  an  important 
criterion  to  Gulf  customers  in  choosing 
AHTS  vessels.  Section  IV.  F.  of  the 
proposed  Final  Judgment  bars  the 
divestiture  of  the  vessels  to  three 
competitors  of  Tidewater  and  Zapata 
Gulf:  SeaCor  Holdings,  Inc.,  Ensco 
Marine  Company,  and  Penrod  Drilling 
Corporation. 

Under  the  proposed  Final  Judgment 
defendants  must  take  all  reasonable 
steps  necessary  to  accorapUsh  quickly 
the  divestiture  of  the  specified  assets, 
and  shall  cooperate  with  bona  fide 
prospective  purchasers  by  supplying  all 
information  relevant  to  the  proposed 
sale.  Should  Tidewater  fail  to  complete 
its  divestiture  by  August  10, 1992,  Uie 
Court  will  appoint  pursuant  to  section 
V,  a  trustee  to  accomplish  the 
divestiture.  The  United  States  will  have 
the  discretion  to  delay  the  appointment 
of  the  trustee  for  up  to  an  additional  two 
months  should  it  appear  that  the  assets 
can  be  sold  in  the  extended  time  period- 
Following  the  trustee's  appointment 
only  the  trustee  will  have  the  right  to 
sell  the  divestiture  assets,  and 
defendant  Tidewater  will  be  required  to 
pay  for  all  of  the  trustee's  sale-related 
expenses.  If  divestiture  of  the 
undesignated  vessel  is  not  made  by 
Tidewater  prior  to  the  appointment  of 
the  Trustee,  the  proposed  Final 
Judgment  requires  Tidewater  to 
designate  the  identity  of  the  vessel  to  be 
divested  in  addition  to  the  Gulf  Fleet  54 
no  later  than  five  days  prior  to  the 
effective  date  of  the  trustee's 
appointment 

Section  VI  of  the  proposed  Final 
Judgment  would  assure  the  United 
States  an  opportunity  to  review  any 
proposed  sale,  whether  by  Tidewater  or 
by  the  trustee,  before  it  occurs.  Under 
this  provision,  the  United  States  is 
entitled  to  receive  complete  information 
regarding  any  proposed  sale  or  any 
prospective  purchasers  prior  to 


consumation.  Upon  objection  by  the 
United  States  to  a  sale  of  the  divestiture 
assets  by  the  defendant  Tidewater,  a 
proposed  divestiture  may  not  be 
completed.  Should  the  United  States 
object  to  a  sale  of  the  divested  assets  by 
the  trustee,  such  sale  shall  not  be 
consummated  unless  approved  by  the 
Court. 

Pursuant  to  section  V.  G..  should  the 
trustee  not  accomplish  the  divestiture 
within  six  months  of  appointment  the 
trustee  and  the  parties  will  make 
recommendations  to  the  Court  which 
shall  enter  such  orders  as  it  deems 
apropriate  to  carry  out  the  purpose  of 
the  trust,  which  may  include  extending 
the  trust  or  the  term  of  the  trustee's 
appointment 

Under  section  IX  of  the  proposed 
Final  Judgment,  defendant  Tidewater 
must  take  certain  steps  to  ensure  that 
until  the  required  divestiture  has  been 
completed,  the  pool  of  divestiture  assets, 
defined  as  the  Gulf  Fleet  54  and  the  five 
AHTS  vessels  from  which  Tidewater 
will  designate  a  vessel  to  be  divested, 
will  be  maintained  as  distinct  salable 
assets.  Until  such  divestiture,  defendant 
Tidewater  must  also  preserve  and 
maintain  the  pool  of  divestiture  assets 
as  salable  assets,  making  all  reasonable 
efforts  to  maintain  the  vessels  in  a 
condition  which  makes  them  usable  at 
part  of  a  viable  and  active  business 
providing  anchor-handling  services. 
Tidewater  may,  by  notifying  plaintiff, 
exclude  a  vessel  other  than  the  Gulf 
Fleet  54  from  the  pool  of  divestiture 
assets.  Upon  that  notification,  the 
requirements  of  section  IX  will  no  longer 
apply  to  that  vessel.  Once  excluded,  a 
vessel  may  not  reenter  the  pool  of 
divestiture  assets. 

Section  X  requires  Tidewater  to 
provide  .certain  information  about  any 
proposed  acquisition  of  one  or  more        , 
Jones  Act-qualified  AHTS  vessels  of  at 
least  5,600  BHP,  or  of  the  stock  or  assets 
of  a  company  owning  such  a  vessel,  if 
the  acquisition  is  not  reportable  under 
the  Hart-Scott-Rodino  premerger 
notification  law.  15  U.S.C.  18a.  This 
information  must  be  provided  at  least  30 
days  prior  to  the  acquisition,  and 
includes  data  about  the  current  owner  of 
the  vessel,  the  vessel,  and  the 
transaction.  Section  Xni  of  the  proposed 
Final  Judgment  provides  that  it  will 
expire  on  the  third  anniversary  of  its 
entry  by  the  Court. 

TV.  Remedies  A  vailable  to  Potential 
Private  Litigants 

Section  4  of  the  Qayton  Act  (15  U.S.C. 
15]  provides  that  any  person  who  has 
been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
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bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
su^ered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  section  5(a)  of  the 
Clayton  Act  (1S  H.S.C.  16(a)).  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequrait  private 
lawsuit  that  may  be  brought  against 
defendants. 

V.  Procedure  A  vailable  for  Commenting 
on  the  Proposed  Final  Judgment 

The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA.  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

"The  APPA  provides  a  period  of  at 
least  60  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment 
Any  person  who  wishes  to  comment 
should  do  so  within  60  days  of  the  date 
of  publication  of  this  Competitive 
Impact  Statement  in  the  Federal 
Repstar.  The  United  States  will 
evaluate  the  comments,  determine 
whether  it  should  withdraw  its  consent, 
and  respond  to  comments.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Registw. 

Written  comments  should  be 
submitted  to:  Mark  C.  Schechter,  Chief, 
Transportation.  Energy  ft  Agriculture 
Section,  Arititrust  Division,  Judiciary 
Center  Building.  555  4th  Street  ^fW., 
room  9403.  Washington.  DC  20001. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  requires 
that  the  divestiture  assets  be  sold  to  a 
purchaser  or  piux:ha8era  with  the 
capabihty  and  present  intent  of 
operating  them  as  part  of  a  viable, 
ongoing  business  capable  of  providing 
anchor-handling  services  in  the  Gulf. 
Thus,  compliance  with  the  proposed 
Final  Judgment  and  the  completion  of 
the  sale  or  sales  required  by  the 
Judgment  should  resolve  the  competitive 
concerns  raised  by  the  proposed 
transaction,  and  assure  that  the 
divestiture  assets  would  he  used  as  part 
of  a  viable  and  active  competitor  to 
Tidewater's  provision  of  anchor- 
handling  services. 


Litigation  is,  of  course,  always  an 
alternative  to  a  consent  decree  in  a 
section  7  case.  The  United  States 
rejected  this  alternative  because  the 
sale  required  under  the  proposed  Final 
Judgment  should  prevent  the  acquisition 
by  Tidewater  of  Zapata  Gulf  from 
having  a  significant  anticompetitive 
effect  in  the  relevant  market  alleged,  the 
Gulf  anchor-handling  market 

While  the  number  of  AHTS  vessels 
operated  in  the  Gulf  by  Tidewater  and 
Zapata  Gulf  has  varied  over  time,  since 
June  of  1990  Zapata  Gulf  has  provided 
anchor-handling  services  in  the  Gulf 
with  two  AHTS  vessels.  Thus,  by 
requiring  the  divestiture  of  two  AHTS 
vessels.  Zapata  Gulf  will  be  effectively 
replaced  as  a  competitor  in  the  Gulf. 

The  United  States  is  satisfied  that  the 
proposed  Final  Judgment  fully  resolves 
the  anticompetitive  effects  of  the 
proposed  merger  alleged  in  the 
Complaint  Although  the  proposed  Final 
Judgment  may  not  be  entered  until  the 
criteria  established  by  the  APPA  (15 
U.S.C.  16(b)-(h))  have  been  satisfied,  the 
public  will  benefit  immediately  from  the 
safeguards  in  the  proposed  Final 
Jud^ent  because  the  defendants  have 
stipulated  to  comply  with  the  terms  of 
the  Judgment  pending  its  entry  by  the 
Court 

VII.  Determinative  Materials  and 
Documents 

There  are  no  materials  or  documents 
that  the  United  States  considered  to  be 
determinative  in  formulating  this 
proposed  Final  Judgment.  Accordingly, 
none  are  being  filed  with  this 
Competitive  Impact  Statement 

Dated:  January  13, 1992. 

Respectfully  submitted, 
Angela  L  Hughes, 
Charles  W.  Corddry. 
Bumey  P.  C  Huber. 
Attomeya.  U.S.  Department  of  Justice. 
AnU trust  Division,  Judiciary  Center  Building. 
555  Fourth  Street  NW.,  room  9B10, 
Washington.  DC  20001.  (202)  307-6410. 
[FR  Doc.  92-2154  Filed  1-29-92;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act 
AHotments;  Wagner-Peyser  Act 
Preliminary  Planning  Estimates; 
Program  Year  (PY)  1992 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 


summary:  This  notice  aimounces  States' 
Job  Training  Partnership  Act  (JTPA) 
aUotinents  for  Program  Year  (PY)  1992 
Quly  1. 1992-June  30, 1993)  for  JTPA 
Titles  n-A  and  ffl,  and  for  the  JTPA 
Tide  II-B  summer  youth  program  in 
Calendar  Year  (CY)  1992;  and 
preliminary  plaiming  estimates  for 
public  employment  service  activities 
under  the  Wagner-Peyser  Act  for  PY 
1992. 

FOR  FURTHER  INFORMATION  CONTACT 
For  JTPA  allotments,  contact  the  Office 
of  Employment  and  Training  Programs, 
room  N4703.  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210;  Telephone: 
202-535-0577.  For  Employment  Service 
planning  levels  contact  Mr.  Robert  J. 
Litman,  Acting  Director.  U.S. 
Employment  Service,  room  N4470. 200 
ConstitiiUon  Avenue.  NW..  Washington, 
DC  20210;  Telephone:  202-535-0157. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor  (DOL)  is 
announcing  Job  Training  Partnership 
Act  (JTPA)  allotinents  for  Program  Year 
(PY  1992)  duly  1. 1992-Iune  30, 1993)  for 
JTPA  Titles  II-A  and  III.  and  for  the 
summer  youth  program  in  Calendar  Year 
(CY)  1992  for  JTPA  Tide  11-*  and,  in 
accord  with  section  6  of  the  Wagner- 
Peyser  Act,  preliminary  plaiming 
estimates  for  public  employment  service 
(ES)  activities  under  the  Wagner-Peyser 
Act  for  PY  1992.  The  allotinents  and 
estimates  are  based  on  the 
appropriations  for  DOL  for  Fiscal  Year 
(FY)  1991  and  FY  1992. 

Attached  are  a  list  of  the  allotments 
for  PY  1992  for  programs  under  JTPA 
Tides  n-A  and  m,  a  list  of  the 
allotments  for  the  CY  1992  summer 
youth  program  under  Title  II-B  of  JTPA, 
and  a  list  of  preliminary  planning 
estimates  for  public  emplojrment  service 
activities  under  the  Wagner-Peyser  Act 
The  PY  1992  allotmenU  for  tide  II-A  and 
Title  m,  and  the  ES  preliminary 
planning  estimates,  are  based  on  the 
funds  appropriated  by  the  Department 
of  Labor  Appropriations  Act  1992, 
Public  Uw  102-17a  for  FY  1992.  The  CY 
1992  allotments  for  Title  II-B  are  based 
-  on  funds  appropriated  by  the 
Department  of  Labor  Appropriations 
Act  1991,  Public  Law  101-517,  for  FY 
1991. 

These  JTPA  allotments  will  not  be 
updated  for  subsequent  unemployment 
data.  The  Employment  Service 
preliminary  estimates  will  be  updated  as 
final  allotinents  to  reflect  CY  1991  data, 
and  published  in  the  Federal  Register  at 
a  later  date. 


UMI 
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]TPA  Title  D-A  AUotmento 

Attachment  No.  I  shows  die  FY  1962 
ITPA  Title  n-A  allotments  by  State  on  a 
total  appropriation  of  $1,773,484,000.  The 
amount  is  composed  entirely  of  PY 1992 
fonnula  funds.  For  all  States,  Puerto 
Rico,  and  the  District  of  Columbia,  the 
following  data  were  used  in  computing 
the  allotments: 
— Data  for  areas  of  substantial 

unemployment  (ASUs)  are  averages 

for  the  12-month  period,  July  1990 

through  June  1991. 
— ^The  number  of  excess  unemployed 

individuals  or  the  ASU  excess 

(depending  on  which  is  higher)  are 

averages  for  this  same  12-month 

period. 
—The  economically  disadvantaged  data 

are  from  the  1980  Census. 

The  allotments  for  the  Insular  Areas, 
including  the  Freely  Associated  States, 
are  based  on  estimated  unemployment. 
The  estimated  imemployment  data  were 
developed  using  the  1980  Decennial 
Census  unemployment  data  as  a  base, 
updated  according  to  relative  shifts  in 
the  population.  A  90-percent  relative 
share  "hold-harmless"  of  the  Title  II-A 
allotments  for  these  areas  and  a 
minimum  allotment  of  $125,000  were 
also  applied  in  determining  the 
allotments. 

PY  1992  Title  II-A  funds  are  to  be 
distributed  among  designated  Service 
Delivery  Areas  (SDAs)  according  to  the 
statutory  fonnula  contained  in  Section 
202(a]  of  ITPA,  as  amended. 

JTPA  Title  n-B  Allotments 

Attachment  No.  II  shows  the  CY 1992 
JTPA  Title  II-B  Summer  Youth  Program 
allotments  by  State  based  on  a  total  FY 
1991  available  appropriation  of 
$682,880,001.  The  data  used  for  these 
allotments  are  the  same  data  as  were 
used  for  Title  D-A  allotments.  The 
amount  allotted  is  composed  entirely  of 
PY  1991  formula  funds. 

For  the  Insular  Areas,  the  amount  is 
based  on  the  percentage  of  Title  II-B 
funds  each  area  received  during  the 
previous  summer. 

CY  1992  Title  II-B  funds  are  to  be 
distributed  among  designated  SDAs  in 
accordance  with  the  statutory  formula 
contained  in  Section  202(a}  of  JTPA,  as 
amended. 

JTPA  Title  m  Allotments 

Attachment  No.  IH  shows  the  PY  1992 
JTPA  Title  m  Dislocated  Worker 
Program  allotments  by  State,  from  a 
total  of  $526,986,000.  The  total  includes 
80  petcenX  allotted  by  foimuli  to  the 
States  ($421,588,800),  and  20  percent  for 
the  National  Reserve,  induding  funds 
allotted  to  the  Insular  Areas. 


ntle  ni  fcHinula  funds  are  to  be 
distributed  to  State  and  substate 
grantees  in  accordance  with  the 
provisions  in  section  302(c]  and  (d)  of 
JTPA. 

Except  for  the  Insular  Areas,  the 
unemployment  data  used  for  computing 
these  allotments,  relative  numbers  of 
unemployed  and  relative  numbers  of 
excess  unemployed,  are  averages  for  the 
September  19901hrou^  August  1991 
period.  Long-term  unemployed  data 
used  were  for  CY  1990. 

Allotments  for  the  Insular  Areas  are 
based  on  the  proportion  of  title  D-A 
funds  these  Jurisdictions  received. 

A  reallotment  of  these  published  Htle 
in  formula  amounts,  as  provided  for  by 
section  303  of  JTPA.  will  be  completed 
on  or  about  October  1, 1992,  based  on 
expenditure  reports  submitted  by  the 
States.  Title  m  allotments  will  be 
adjusted  upward  or  downward,  based 
on  whether  the  State  is  eligible  to  share 
in  reallotted  funds  or  is  subject  to 
recapture. 

Wagner-Peyser  Act  Employment  Service 
PreUminary  Planning  Estimates 

Attachment  No.  IV  shows  planning 
estimates  which  have  been  produced 
using  the  formula  set  forth  at  section  8 
of  the  Wagner-Peyser  Act.  29  U.S.C.  49e. 
These  preliminary  estimates  are  based 
on  averages  for  the  most  current  12 
months  ending  September  1991  for  each 
State's  share  of  the  civilian  labor  force 
(CUF)  and  unemployment.  Final 
planning  estimates  will  be  issued  within  , 
90  days,  based  on  Calendar  Year  1991 
data,  as  required  by  the  Wagner-Peyser 
Act 

The  total  planning  estimate  reflects 
$19,389,950  or  2.36  percent  of  the  total 
amount  available,  withheld  from 
distribution  to  finance  postage  costs 
associated  with  the  conduct  of 
Employment  Service  business. 

lie  Secretary  of  Labor  has  set  aside  3 
percent  of  the  total  available  funds  to 
assure  that  each  State  will  have 
sufficient  resources  to  maintain 
statewide  employment  services,  as 
required  under  section  6(b)(4)  of  the 
Wagner-Peyser  Act  In  accordance  with 
this  provision,  $24,066,542  is  set  aside 
for  administrative  formula  allocation. 
These  setaside  funds  are  included  in  the 
total  planning  estimate.  Setaside  funds 
are  distributed  in  two  steps  to  States 
which  have  lost  in  relative  share  of 
resources  from  the  pricv  year.  In  step 
one.  States  whidi  have  a  CLF  below  one 
million  and  are  below  the  median  CLF 
density  are  maintained  at  100  percent  of 
their  relative  share  of  prior  year 
resources.  All  remaining  funds  are 
distributed  on  a  pro  rata  basis  in  step 
two  to  all  other  States  losing  in  relative 


share  from  the  prior  year  but  which  do 
not  meet  the  size  and  density  critaria  for 
step  one.  The  technical  change 
introduced  in  PY  1991  remains  in  effect 
The  change  redefined  a  "losing"  State  as 
one  losing  in  relative  share  of  total 
current  available  resources  under  the 
Wagner-Peyser  base  formula  allocation 
as  compared  to  its  relative  share  of  the 
prior  year's  total  allotment 

Ten  percent  of  the  total  sums  allotted 
to  each  State  shall  be  reserved  for  use 
by  the  Governor  to  provide  performance 
incentives  for  public  employment 
service  offices;  services  for  groups  with 
special  needs;  and  for  the  extra  costs  of 
exemplary  models  for  deUveiy  job 
services. 

Signed  at  Washington.  DC  this  13th  day  of 
January,  1992. 
Roberts  T.  Jonas. 
Assistant  Secretary  of  Labor 

U.S.  Department  of  Labor  EMPtov- 

MENT   AND   iRAIMftQ   ADMINISTRATION 
PY  1992  JTPA  TrriE  II-A  ALLOTMENTS 

TO  States 


Stats 


Aftnna 

ArkantM. 
Oilfofnia. 
Colofado.^ 


Confwdicut.. 


OMridol  Columbia. 

riOnOB..».»....»........» 

OaoUla 


Kanfeichy  ■ 


NwYofh 


ONo.. 


OraQon.. 


Ajarto  Rtoo« 


8oueiCaralM« 

Soutil 

T« 

Tana 

UMh. 


Oolars 


36.214.646 

5.204.355 

22.290.SeO 

22.208.062 

208X)66,542 

22.429,467 

15.325,411 

4,421,957 

5.523,623 

64.405,590 

39.963,106 

4,421,957 

6,602,412 

61,904,499 

32.561,946 

12,445,664 

7,762.977 

31.667.6M 

66.225335 

9.1106.914 

25,062,622 

64,129,663 

90,109,036 

20,614,647 

29,692.936 

34,490.254 

6,012.732 

4,579233 

5,377,709 

7,647,296 

44.926.373 

12,696,941 

119,746.502 

321993,623 

4,421^47 

71J66,136 

20.162,996 

16,280,361 

74,*1SJ« 

71J614J0M 

6,ia6,463 

4.421  JS7 

31,6a3.74i 

ia 


4,421  J67 
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U.S.  Department  of  Labor  Employ- 
ment AND  Training  Administration 
PY  1992  JTPA  Title  II-A  Allotments 
to  States  I 


Stale 


VirgMa.. 

Wa 

West  Virginia.. 

Wisconsin — 

Wyoming .—..« 

American  Samoa.. 

Guam.. 


ManhaN  Islands 

Micronesia 

Northern  Marianas.. 

Paiau _.. 

Virginia  Islands 

ToM 


Dollars 


31372,937 

29.619,095 

19.038,720 

22.174,294 

4,421.957 

141,674 

1,189,938 

505.231 

1.189J75 

125.000 

125.000 

1.425.113 

1,773.484.000 


U.S.    DEPARTMENT    OF 
MENT    AND    TRAINING 

PY  1991  JTPA  Title 
TO  States 


Labor  Employ- 
Administration 

ll-B  AaOTMENTS 


State 


Alabama.. 

Alaska 

Arizona..- 
Ai1(ansas~-.~......~.. 

Caktomia...— ~~~~. 
Colorado  — - — . . 

Connecticut 

Delaware 

District  of  Columbia 

Florida ^ 

Georgia 


Winols,. 


Iowa 

Kansas.. 


Kentucky- 
Louisiana. 

Matne 

Maryland..- _ 

Massachusetts- 
Michigan. 
Minnesota.. 

Mississippi.. 


Missouri. 
Montana.. 
Nebraska.. 


Doners 


13.713.266 

1.924.501 

8.286,413 

8,282,854 

79,191,693 

8.317,009 

5,805.410 

1,673,311 

3.435.734 

31,971,110 

15.139,901 

1,673,311 

2.511,180 

31,031,871 

1^334,478 

4.512.128 

2.949.650 

11.778.038 

20.812.945 

3.715.655 

9.501.451 

20.501311 

34.137.792 

7.885.741 

11.105.137 

13.065.191 

2.277.891 

1.687.149 


U.S.  Department  of  Labor  Employ- 

MENT   AND   TRAINING   ADMINISTRATION 

PY  1991  JTPA  Title  II-B  Allotments 
TO  States— Continued 


Stale 


Nevada 

New  Hampshire 
New  Jersey  — 
New  Mexico 
New  York..-. 
North  Carolirta. 
North  Dakota... 

Ohio 

Oklahoma 

Oregon. 

Penrwylvania 

Puerto  Rkx>. 

Rhode  Island..- 
South  Carolina. 
South  Dakota... 

Tennessee 

Texas 

Utah 
Vi 

Virginia 

Washington - 
West  Virginia 

Wisconsin 

Wyoming... 
Amertean  Samoa... 

Guam ..._ 

Marshall  Islands 

Micronesia - 

Northern  Marianas 

Palau 

Virgin  Islands. 

Native  Americailk .. 
Total 


OoRara 


2.036.968 

2.896,235 

17.018,959 

4.799.018 

45,365,688 

12.501,187 

1.673.311 

27,277,618 

7,501,369 

6,156,410 

28,152,434 

27,132,153 

3,078,045 

7,587.385 

1.673.311 

11.958.441 

48.666,629 

^559,823 

1.673,311 

11385.126 

11^22.124 

7.211,903 

8.400.961 

1.673,311 

#1.840 

632,251 

18.632 

44.154 

24.250 

7.312 

358.495 

12.418.726 

682.880.001 


U.S.  Department  of  Labor  Employ- 
ment AND  Training  Administration 
PY  1992  JTPA  Title  III  AUOTMENTS 
TO  States 


State 

Dollars 

AlalMi  1  ta. .  ....».»*...»» — ...». — ,M«..... — 

Alaska _           

Arizona _            

Artcfln^^  ,  , ,■,,,,,,,„,,  ,,,,,.,.,„....,-., 

7.546,002 
1,095,337 
3,679,217 
4,821,391 

Callfomia. 

Cotorado ....    

53.396.196 
4,111,191 
5,166429 

Delaware 

District  of  CohjmbM - .| 

1.108.377 
1.250.041 

U.S.  Department  of  Labor  Employ- 
ment AND  Training  Administration 
PY  1992  JTPA  Title  III  Allotments 
TO  States— Contintied 


Fkxida-.. 
Georgia.. 


Maho.. 
Illinois  - 


Iowa. 

Kansas.. 


Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts.. 

Mk:higan 

Minnesota 

Mississippi  ..«-- 

Missouri ;_. 

Montana.-... 


Nebraska 

Nevada 

New  Hampshire.. 

New  Jersey 

New  Mexico -. 

New  York 

North  Carolina-.. 


North  Dakota..-. 

Ohto 

Oklahoma 

Oregon 

Pennsylvania 

Pureto  Rico 

Rhode  Island 

South  Carolina.. 
South  Dakota.... 

Tennessee 

Texas. — 
Utah 


Vermont 

Virginia 

Washington  „„ 
West  Virginia.. 


Wyoming 

American  Samoa  ..- 

Guam 

Marshall  Islands 

Micronesia 

Norttiem  Marianas. 

Palau 

Virgin  Islands. 

National  fleserve— 
Total 


DoRara 


2a316.933 

9.485.638 

528.231 

1.535.745 

2^245.871 

7.906.667 

2379.518 

2.452.743 

7,032.754 

7.142.859 

Z51 6.947 

5.982.960 

15.467.683 

23,266.180 

5.718.393 

5.611.193 

8391.617 

1.421.994 

624.258 

1.431.532 

2375.797 

12.581.054 

2.829.299 

30.941.227 

7.454.570 

496.462 

18.842.800 

4.691.208 

4,643.080 

20.621.009 

11.233.391 

2,362,681 

4,704.548 

492.392 

6343.707 

28.467.253 

1.354312 

961.117 

6.628.328 

6.142.633 

5,332.266 

4317,509 

538,260 

33.769 

283.677 

120.446 

283.543 

29,711 

29.711 

339.743 

104.276.600 

526.986.000 


U.S.  Department  of  Labor  Employment  and  Training  Administration  Preuminary  PY  1992  Wagner-Peyser  Allotments  to 

I  States 


state 


Basic  formula 


3  percent  dtoMbutlon 


Slepi 


Siep2> 


Total 


Totd 
aNotment* 


Arizorwi- 


Aikansaa.- 
CMomia- 
Colorado- 
Cormectcut.. 


DMrtci  ol  CokimbM.. 

Florida-. - 

Georgia 


11.340.436 
7312.415 
9.412.598 
6.797.537 

88.688.251 
9.632366 

10.020.327 
2.173.349 
4.570,061 

38324,895 

18,068,558 
^680,088 
6,342.497 


0 
1,106,078 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
923326 


494,977 

0 

399,685 

373.473 

0 

378.325 

74377 

67386 

422.780 

0 

529,485 

86394 

0 


494,977 

1,106,078 

399.685 

373.437 

0 

378,325 

74,877 

67,386 

422,780 

0 

529.485 

86394 

923326 


11.835.413 

6.720,483 

9312383 

7,171310 

88,688351 

10310,581 

10,095304 

2340,735 

4,992341 

38324395 

18306.044 

^766,482 

7365,723 


U  Ml 
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U.S.  Department  of  Labor  Employment  and  Training  Administration  Preuminary  PY  1992  WAONER-PeysER  Auxxtments  to 

States— Continued 


State 


tlBnois 

IndMfw . 

low*. 

KaneM.~_~ ~.~~.~.~~ 

Kentucky — i ^_. 

\  o^Hwwi  ..._,„...„._..... 

Maine i ... 

Maiytand  — '. 

Massachusetta 

Michigan ..._ 

Minnesota - 

Mia»i»»ippi 

Missoun 

Montana 

Nebraslta 

Nevada ™... 

New  Hampshire 

New  Jersey 

New  Mexico 

New  Yorli : — 

North  Carolina 

North  Dakota 

Ohto 

Oklahoma 

Oregon 

Pennsylvania ~... 

Puerto  Rico *- 

Rhode  Island 

South  Carolina 

Sooth  Dakota 


Basiclomula 


Texas 
Utah.. 
V( 


Virginia 

Washington.... 
West  Virginia- 

Wisconsin 

Wyoming.. 


Formula  Total.. 
Guam 


Vrgin  Islands ..... 
Indwia  Postage.. 


Natnnal  Total.. 


35.106^73 

16,039,026 

8.060,978 

7.039.161 

10.49S.311 

11,768,692 

3,893.187 

14.267,279 

19,805,623 

29.080,598 

13,330,701 

7.646.518 

16.534,326 

6.183.121 

6.229,099 

6,038,540 

3.770.891 

23.205367 

6.816.373 

50.366.164 

19.168.110 

5.277.967 

31.468.099 

10,766,676 

8.080,951 

34.717.002 

8.900.933 

3.170.197 

9,834.789 

4,878.066 

13.838.728 

40.508.413 

10.666.900 

2.285.161 

18.156.385 

14.190.257 

5.563,416 

14.188.637 

3.784.631 

776.195,978 

375,376 

1,580,154 

19,380.950 

797.541,458 


3  percent  distrawtton 


Slapl 


0 
0 
0 
0 
0 
0 

427,670 
0 
0 
0 
0 
0 
0 

754,465 

906.718 

733.419 
0 
0 

846.643 
0 
0 

768.271 
0 
0 
0 
0 
0 
0 
0 

710.060 

0 

0 

1.562.965 

332.632 
0 
0 

812.733 
0 

550,899 

10,427,796 

0 

0 

0 

10,427.798 


SMp2< 


866,037 

168,835 

545,792 

32.254 

255,356 

1,088,731 

0 

0 

0 

803,942 

47.867 

293.034 

0 

0 

0 

0 

0 

0 

0 

2,273,896 

0 

0 

419,779 

996,035 

297,016 

0 

472>45 

36.008 

0 

0 

6.000 

2.049342 

0 

0 

0 

27asa2 

0 

06.499 

0 

13338.744 
0 
0 
0 

13.638.744 


ToM 


886,037 

188335 

545.792 

32.254 

255.356 

1.008.731 

427370 

0 

0 

603.942 

47367 

293,034 

0 

754.466 

006.718 

733.419 

0 

0 

646.643 

2.273308 

0 

768.271 

419,779 

996.035 

297,016 

0 

47^945 

36306 

0 

710.059 

6300 

2349342 

1362,965 

332.632 

0 

270302 

812.733 

66,499 

550,899 

24366342 

0 

0 

0 

24.086.542 


ToM 


36,005310 

16.227,861 

8326.770 

7,071.415 

10.750.667 

12367,423 

4320,857 

14367.279 

19.805323 

20,894340 

13378308 

7.839,562 

15334326 

6337386 

7,136,811 

5.771,969 

a.770,801 

23306367 

6.663316 

62.640.062 

19.1061.110 

6346336 

31.687378 

11.761711 

8357.967 

34.717302 

9.382378 

3306305 

9334,780 

5,588.114 

13345328 

513663S6 

12321386 

2.617,703 

18,156366 

14.400340 

6.396.149 

14335,136 

4335330 

800.gffg.W0 

375378 

1,S8ai54 

183803S0 

821308300 


'  Funds  are  altocated  to  the  13  States  whose  relative  share  decreased  Irom  PY  1991  to  the  PV  1992  besfc  tomxjia  amount  ""d  wNrtt  have  a  Ovean  Labor 
Force  (CLF)  betow  one  million  and  are  behjw  the  mmSm  CLF  denattv.  -nteee  Stalae  an  he«  '»«!!>«MiJ*.^°P*  ^LT^JTU^LT^ 
» The  Balance  o»  the  3%  (unit  are  dMIbiiled  to  the  remaining  28  Stttes  tosing  in  reMivs  share  from  PY  1991to  »»*1*«J2"  "^ 
» How  harmiflss  provisions  required  under  sactnn  6(B)  ol  the  Wagner-Peyser  Art.  aa  amended,  tn  maintained  at  the  mtaad  alolmaM  lav* 


anounL 


[FR  Doc.  92-2033  Filed  1-29-92;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notic*  92-09] 

NASA  Advisory  Council;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC). 


DATES:  February  20. 1992, 9  a  jn.  to  5 
p.m.;  and  February  21, 1992, 8:30  ajn.  to 
noon. 

AODRESSCS:  National  Aeronautics  and 
Space  Administration,  room  700Z, 
Federal  Office  Building  6, 400  Maryland 
Avenue  SW..  Washington.  DC  20546. 

RM  FURTHER  INFORMATION  CONTACT: 

Dr.  Sylvia  D.  Fries,  Code  ADA-2. 
National  Aeronautics  and  Space 
Administratitm,  Washington.  DC  20546. 
202/453-8766. 

SUPPLEMCNTARV  INTOWMATION:  The 

NAC  was  established  as  an 
interdisciplinary  group  to  advise  senior 
management  on  the  full  range  of 
NASA's  programs,  policies,  and  plans. 
The  Council  is  chaired  by  Mr.  Caleb 
Hurtt  and  is  composed  of  27  members. 
Standing  committees  containing 


additional  members  report  to  the 
Coimdl  and  provide  advice  in  the 
substantive  areas  of  aeronautics, 
aerospace  medicine,  space  science  and 
applications,  space  systems  and 
technology,  space  station,  commercial 
programs,  and  history,  as  they  relate  to 
NASA's  activities. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room, 
which  is  approximately  60  persons 
including  Coimcil  members  and  other 
participants.  It  is  imperative  that  the 
meeting  be  held  on  these  dates  to 
accommodate  the  scheduling  priorities 
of  the  key  participants.  Visitors  will  be 
requested  to  sign  a  visitor's  register. 

Type  of  Meeting:  Open. 
Agenda:  Thursday,  February  20, 1982 
9  a.m.— Opening  Remaiks. 
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9:15  a.m. — Overview  and  1992  Forecast. 
NASA  Program  OfHces. 

5  p.m. — Adjourn. 
Friday.  February  21. 1992 

8:30  a.m. — Overview  and  1992  Forecast 
NASA  Program  Offices,  Continued. 

9:15  a.m. — NAC  Committee  Reports. 

11  ajn. — Council  Actions. 

Noon — Adjourn. 

Dated:  January  23. 1992. 
lohn  W.  Gaff. 
Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

PH  Doc.  92-2184  Filed  1-29-92;  S:45  am] 
MUMQ  COW  nw-ei-ii 


[Notic*  92-08]  I 

Aerospace  Safety  Advisory  Panel; 
Meeting  i 

AOENCV:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 

dates:  March  18, 1992. 2  p.m.  to  3:30 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  400  Maryland 
Avenue,  SW.,  room  7002,  Washington. 
DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Arthur  V.  Pabner.  Code  Q-1. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546 
(202/453-8971). 

SUPPLEMENTARY  INFORMATION:  The 

Aerospace  Safety  Advisory  Panel  will 
present  its  annual  report  to  the  NASA 
Administrator  and  Dkeputy 
Administrator.  This  is  pursuant  to 
carrying  out  its  statutory  duties  for 
which  ^e  Panel  reviews,  identifies, 
evaluates,  and  advises  on  those  program 
activities,  systems,  procedures,  and 
management  activities  that  can 
contribute  to  program  risk.  Priority  is 
given  to  those  programs  that  involve  the 
safety  of  manned  flight.  The  major 
subjects  covered  will  be  the  National 
Space  Transportation  System.  Space 
Station,  and  Aeronautical  Operations. 
The  Aerospace  Safety  Advisory  Panel  is 
chaired  by  Norman  R.  Parmet  and  is 
composed  of  8  members  and  5 
considtanta.  The  meeting  will  be  open  to 
the  public  up  to  the  capacity  of  the  room 
(approximately  SO  persons  including 
members  of  the  Panel). 
Type  of  Meeting:  Open. 
Agenda:  Wednesday,  March  1&  1992 


2  p.m. — Presentation  of  the  findings  and 
recommendations  of  the  Aerospace 
Safety  Advisory  Panel. 

3:30  p.m. — Adjourn. 

Dated:  January  23. 1992. 
John  W.  Gaff. 

Advisory  Committee  Management  Officer, 
National  A  eronautics  and  Space 
Administration. 
[FR  Doc  92-2183  Filed  1-29^2:  8:45  am] 

BtLUNO  COOC  7S10-01-4I 


[NotiC*  (92-10)] 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  Space  Station 
Science  and  Applications  Advisory 
Subcommittee  (SSSAAS);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
and  Applications  Advisory  Committee, 
Space  Station  Science  and  Applications 
Advisory  Subconmiittee. 
DATES:  February  10, 1992,  8:30  a.m.  to  10 
p.m.;  February  11. 1992. 8  a.m.  to  10  p.m.; 
February  12, 1992, 8  a.m.  to  5:30  p.m.: 
and  February  13. 1992. 8  a.m.  to  noon. 
ADDRESSES:  Holiday  Inn  Hotel.  1217 
Wildwood  Avenue,  Sunnyvale,  CA 
94089. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Edmond  M.  Reeves,  Code  SM. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546 
(202/45^-1570). 

SUPPLEMENTARY  INFORMATION:  The 
Space  Station  Science  and  Applications 
Advisory  Subcommittee  (SSSAAS) 
reports  to  the  Space  Science  and 
Applications  Advisory  Committee 
(SSAAC)  and  consults  with  and  advises 
the  NASA  Office  of  Space  Science  and 
Applications  (OSSA)  on  the  new 
capabilities  to  be  made  available  by  the 
Space  Station  program  and  how  these 
may  be  most  effectively  utilized.  It  also 
advises  the  NASA  Space  Station 
Freedom  Office  on  how  the  Space 
Station  program  may  most  effectively 
support  potential  Kience  and 
applications  users.The  Subcommittee 
will  meet  to  discuss  reports  from  the 
participating  groups  and  organizations, 
updates  on  programs,  and  splinter  group 
discussions.  The  Subcommittee  is 
chaired  by  Dr.  Charles  A.  Fuller  and  is 
composed  of  19  members.  The  meeting 
will  be  closed  to  the  public  from  6:30 


p.in.  to  adjournment  on  February  11, 
1992,  for  a  discussion  of  the 
qualifications  of  additional  candidates 
for  membership.  Such  a  discussion 
would  invade  the  privacy  of  the 
candidates  and  other  individuals 
involved.  Since  this  discussion  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
522b(c](6),  it  has  been  determined  that 
the  meeting  will  be  closed  to  the  public 
for  this  period  of  time.  The  remainder  of 
the  meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room 
(approximately  50  people  including 
members  of  the  Subcommittee).  It  is 
imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Type  of  Meeting 

Open — except  for  a  closed  session  as 
noted  in  the  agenda  below. 

Agenda 

Monday,  February  10 
6:30  a.m.— Opening  Remarks  and 

Subcommittee  Business. 
9:30  a.m. — Organizational  Updates. 
10:30  a.m.— Multilateral  Science  Working 

Group:  Past  and  Present 
11  a.m.— OSSA  Payload  TrafTic  Model. 
11:30  a.m. — Hardware  Development 

Subgroup  Report 

1  p.m. — Overview  of  OSSA  Issues  and 
Concerns. 

2:30  p.m. — Office  of  Aeronautics  and  Space 
Technology  Update. 

3  p.m. — OfHce  of  Commercial  nngrams 
Update. 

3:30  pjn. — Vibroacoustic  F^ans  and 
Allocations. 

4  p.m. — Venting. 

U.30  p.m. — Organizations  and  Technical 
Status. 

10  p.m. — Adjourn. 
Tuesday.  February  11 

8  a.m. — Customer  Data  and  Operations 
Systems  Update. 

9  a.m.^Tracking  and  Data  Relay  Satellite 
System  Availability  Update. 

9:30  a.m.-^ata  Systems  Capability 
Update. 

11  a.m. — ^Telescience:  European  Space 
Agency  Meeting  Review. 

11:30  a.m.— Latency:  Projected  Capabilities. 
Noon — Data  Management  Systems 

Workshop  Plans. 
1:30  p.m. — ^Attached  Payload  Capability 

Status. 

2  p.m. — Environment  Update. 

2:30  p.m. — Splinter  Sessions:  Data  and 
Communications,  Attached  Payloads, 
Pressurized  Volume. 

6:30  p.m. — Closed  Session. 

10  p.m. — ^Adjourn. 
Wednesday.  February  12 

8  a.m. — Discussion  of  Upcoming  Meetings. 
6:15  a.m. — Japanese  Experiment  Module 

Worlcshop  Report. 
8:45  a  jn.— Status  of  Collaborative 

Discussions:  Microgravity  and  Life 

Sciences. 
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10:45  a.m. — Reports  from  the  International 

Partners. 
1:30  pjn. — Italian  Space  Agency/NASA 

Memorandum  of  Understanding. 
6:30  p.m. — Adjourn. 
Thursday,  February  13 
8  a.m.^^plinter  Group  Reports  and 

Discussion. 
Noon — Adjourn. 
Dated:  January  23. 1992. 
John  W.  Gaff. 

Advisory  Committee  Management  Officer, 
Notional  Aeronautics  and  Space 
Administration. 

[FR  Doc.  92-2185  Filed  1-29-92;  a-45  amj 

BnXING  CODE  751(HI1-« 


[Notic*  (92-12)] 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  Microgravity 
Science  and  Applications  Advisory 
Subcommittee;  KAeeting 

AQENCV:  National  Aeronautics  and 
Space  Administration. 
AcnOM:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
and  AppUcations  Advisory  Committee, 
Microgravity  Science  and  Applications 
Advisory  Subcommittee. 
DATES:  February  11, 1992. 8:30  a.m.  to 
5:30  p.m.. 

AOORESSES:  The  National  Aeronautics 
and  Space  Administration.  600 
Independence  Avenue,  S.W.,  room  226, 
Washington  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Roger  F.  Crouch,  Code  SN,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546  (202)  453-1490. 
SUPPLEMENTARY  INFORMATION:  The 
Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  on  long-range 
plans  for,  work  in  progress  on.  and 
accomplishments  of  NASA's  Space 
Science  and  Applications  programs.  The 
Microgravity  Science  and  Applications 
Advisory  Subconmiittee  provides  advice 
to  the  Microgravity  Science  and 
AppUcations  Division  (MSAD) 
concerning  all  of  its  programs  in  the 
microgravity  sciences.  The 
Subcommittee  will  meet  to  review  the 
current  status  of  the  MSAD.  the 
Discipline  Working  Group  (DWG)  plans, 
proposed  augmentation  for  Satelhte  Test 
of  the  Equivalence  Principle  (STEP)  and 
Low  Temperature  Research  Facility 


(LTRF),  MSAD  Strategic  Plan,  and  long- 
range  research.  The  Subcommittee  is 
chaired  by  Dr.  Dudley  Saville  and  is 
composed  of  8  members.  The  meeting 
will  be  open  to  the  public  up  to  the 
capacity  of  the  room  (approximately  50 
including  Subcommittee  members).  It  is 
imperative  that  the  meeting  be  held  on 
this  date  to  accommodate  the  scheduling 
priorities  of  the  key  participants. 

TYPE  OF  MEETING:  Open. 

Agenda 

Tuesday,  February  11 
8:30  a.m.— MSAD  Overview. 
10  a.m.^aWG  Plans. 

1  p.m. — Proposed  Augmentation  for  STEP 
and  LTRF. 

2  pjn.— MSAD  Strategic  Plan. 

3  pjn. — Long-Range  NASA-Wide 
Microgravity  Research. 

5  p.m. — Action  Items  for  May  26. 1992, 
Meeting. 

5:30  p.m. — Adjourn. 

Dated:  January  24, 1992. 
JoliD  W.  Gaff. 

Advisory  Committee  Management  Officer, 
National  A  eronautics  and  Space 
Administration. 
[FR  Doc.  92-2252  Filed  1-29-92;  8:45  am) 

BILLINO  cow  7S10-0VM 


[Notice  [82-11] 

Performance  Review  Board;  Senior 
Executive  Service 

AQENCV:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  membership  of  SES 
Performance  Review  Board. 

summary:  The  Civil  Service  Reform  Act 
of  1978.  Public  Law  95-454  (section  405) 
requires  that  appointments  of  individual 
members  to  a  Performance  Review 
Board  be  published  in  the  Federal 
Register. 

The  performance  review  function  for 
the  Senior  Executive  Service  in  the 
National  Aeronautics  and  Space 
Administration  is  being  performed  by 
the  NASA  Performance  Review  Board 
and  the  NASA  Senior  Executive 
Committee.  The  latter  performs  this 
function  for  senior  executives  who 
report  directly  to  the  Administrator  or 
the  Deputy  Administrator.  The  following 
individuals  are  serving  on  the 
Conunittee  and  the  Board: 

Senior  Executive  Committee. 

Samuel  W.  Keller.  Chairperson. 
Associate  Deputy  Administrator.  NASA 
Headquarters. 

John  E.  O'Brien.  Assistant  Deputy 
Administrator.  NASA  Headquarters. 

Spence  M.  Armstrong.  Associate 


Administrator  for  Human  Resources  and 
Education.  NASA  Headquarters. 

Thomas  P.  Murphy,  Non-NASA 
Member. 

Performance  Review  Board. 

John  E.  O'Brien,  Chairperson. 
Assistant  Deputy  Administrator,  NASA 
Headquarters. 

Ann  P.  Bradley,  Executive  Secretary, 
Director.  Personnel  Division.  NASA 
Headquarters. 

Gary  L  Tesch.  Deputy  General 
Counsel.  NASA  Headquarters. 

Robert  W.  Brown,  Deputy  Associate 
Administrator  for  Human  Resources  and 
Education.  NASA  Headquarters. 

Thomas  N.  Tate.  Non-NASA  Member. 

Jerry  J.  Fitts,  Deputy  Associate 
Administrator  for  Space 
Communications.  NASA  Headquarters. 

Robert  Rosen.  Deputy  Associate 
Administrator  for  Aeronautics  and 
Space  Technology.  NASA  Headquarters. 

Thomas  E.  Utsman,  Deputy  Associate 
Administrator  for  Space  Flight,  NASA 
Headquarters. 

Stuart  J.  Fordyce,  Deputy  Director, 
NASA  Lewis  Research  Center. 

J.  Wayne  Littles.  Deputy  Director. 
NASA  Marshall  Space  Flight  Center. 

Victor  L  Peterson,  Deputy  Director. 
NASA  Ames  Research  Center. 

Peter  T.  Burr,  Deputy  Director.  NASA 
Goddard  Space  Flight  Center. 

Paul  J.  Weitz.  Deputy  Director,  NASA 
Johnson  Space  Center. 

Dated:  January  23. 1992. 
Richard  H.  Truly, 

Administrator. 

(FR  Doc.  92-2251  Filed  1-2S-42: 8:45  am| 

WUMQ  COOC  781»41-ll 


NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBLIC 
HOUSING 

Public  Hearings  Announcement 

AOENCY:  National  Commission  on 
Severely  Distressed  Public  Housing. 
action:  Notice  of  meeting. 

summary:  In  according  with  the  Federal 
Advisory  Committee  Act  Public  Law 
92-463,  as  amended,  the  National 
Commission  on  Severely  Distressed 
PubUc  Housing  aiuiounces  a  forthcoming 
meeting  of  the  Commission. 
DATES:  February  16-17, 1992, 
Commissioners'  Retreat.  Sunday, 
February  16. 10  a.m.  through  Mqpday, 
February  17. 12  Noon. 
AOORESSES:  Hyatt  Regency  Reston,  1800 
Presidents  Street  Reston,  VA  2209a 
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FOR  njllTHER  iNFOmiATION  CONTACT: 

Carmelita  Pratt.  Administrative  Officer. 

The  National  Commission  on  Severely 

Distressed  PubHc  Housing,  1100  L  Street. 

N.W..  #7121.  Washington,  DC  20005 

(202)  275-6933. 

TYPE  OF  MEETINO:  Open. 

Caimelita  R.  Pratt 

Admmiatrative  Officer. 

|FR  Doc  92-2222  Filed  1-29-92;  ft45  am| 

nUJNG  CODE  W2l>-07-« 

PuMic  ttoarings  Announcvment 

AOENCY:  National  Commission  on 
Severely  Distressed  Public  Housing. 
ACTIOM:  Notice  of  meeting. 

summary:  In  according  with  the  Federal 

Advisory  Committee  Act,  Public  Law 

92-463,  as  amended,  the  National 

Commission  on  Severely  Distressed 

Public  Honsing  announces  a  forthcoming 

meeting  of  the  Commission. 

DATES:  Thursday,  February  27, 1992, 

Public  Hearing. 

time:  9  a.m.-4  p.m..  Friday.  February  28, 

1992,  Commission  Meeting. 

TIME:  10  a.m.-3  p.m. 

AOoncsscS:  General  Services 

Administration.  28  Federal  Plaza,  room 

306  A.  B  ft  a  New  York,  NY  10278,  (212) 

264-9290. 

FOR  FURTHER  MFOHMATION  CONTACT: 

Carmelita  Pratt,  Adminish-ative  Officer, 

The  National  Commission  on  Severely 

Distressed  Public  Housing,  1100  L  Street. 

NW..  #7121.  Washington.  DC  20005.     . 

(202)  275-6933. 

TYPE  OF  MonNO:  Open. 

Canneiita  R.  Pratt. 

Administrative  Officer. 

[FR  Doc.  92-2223  Filed  1-29-92:  8:45  am] 
mXINQ  COOC  M30-07-II 


OVERSIGHT  BOARD 
OverslgM  Board  Ifoeting 

agency:  Oversight  Board.  ^ 

R  Meeting  notice. 


DATES:  Wednesday.  February  12, 1982.  3 
to  4  p.m. 

ADORBSStl.  Federal  Deposit  Insurance 
Corporation  (FOTC),  550 17th  Street. 
NW..  Sixth  floor.  Washington,  DC. 

FOR  FURTHER  MFORMACnOMCONTAeTr 

Bonnie  Linbach.  Director.  Corporate 


■  Under  Mction  302(a),  Public  Law  102-233. 105 
SM.  ITBLCV.M  afPifaniuy  t.  me  A«  Oversight 
Board's  iMtrauw  wiH  be  MieTbnlt  Depoaitor 
Protection  Oversight  Board. 


UMI 


Communications,  1777  F  Street.  NW.. 
Washington.  DC  20232.  (202)  786-9672. 
SUPPLEMENTARY  INFORMATION: 
Discussion  Agenda: 

•  RTC  Update 

•  National  Advisory  Board 
Recommendations 

•  Other  agenda  items  to  be 
determined.  - 

Closed  session  to  follow. 

Dated:  lanuary  27. 19S2. 
Jill  Nevius, 

Committee  Management  Officer. 

(FR  Doa  92-2278  Filed  1-29-92;  8:45  am) 

BtU-ING  CODE  2222-01-M 

PENSION  BENEHT  GUARAMTY 
CORPORATION 

Request  for  Extension  of  Approval 
Under  the  Paperwortc  Reduction  Act; 
Collection  of  Information  Under  29 
CFR  Part  2648,  Redetermination  of 
Withdrawal  UabHity  Upon  Mass 
Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  extension 

of  OMB  approval. 

SUMMARY:  This  notice  advises  the  public 
that  the  Pension  Benefit  Guaranty 
Corporation  has  requested  extension  of 
approval  by  the  Office  of  Management 
and  Budget  for  a  currently  approved 
collection  of  information  (1212-0034) 
contained  in  its  regulation  on 
Redetermination  of  Withdrawal 
Liability  UpoR  Mass  Withdrawal  (29 
CFR  part  2648).  Current  approval  of  the 
collection  of  information  expires  on 
February  29. 1992. 

DATES:  The  PBGC  is  requesting  that 
OMB  approve  or  disapprove  the 
collection  of  information  by  February  29. 
1992. 

ADDRESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
Management  and  Budget.  Paperwork    - 
Reduction  Project  (1212-0034), 
Washington.  DC  20503.  The  request  for 
extension  will  be  available  for  public 
inspection  at  the  PBGC  Communications 
and  Public  Affairs  Department,  suite 
710a  2020  K  Street.  NW.  Washington. 
DC  20006.  between  the  hours  of  9  a.m. 
and  4  p.m. 

FOR  FURTHER  INFORMATION  COWMCT: 
Deborah  C.  Murphy,  Atlocney.  Office  of 
the  General  Counsel  (2250(4.  Pension 
Benefit  Guataaty  Corporation,  2020  K 
Street.  NW..  Washington,  DC  28006^202- 
778-8820  (282-778-8850  for  TTY  aad 
TDD).  (These  are  not  toU-free  numbers.) 
SUPPLEMENTARY  INFONMAIICN.  This 
collection  of  information  is  contained  in 


the  PeosioQ  Benefit  Guaranty 
Corporation's  ("PBGC's")  regulation  on 
Redetermination  of  Withdrawal 
Liability  Upon  Mass  Withdrawal  (29 
CFR  part  2648). 

Section  4219(c)tl)(D)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA")  requires  the  PBGC  to 
prescribe  regulations  for  the  allocation 
of  a  multiemployer  plan's  total  unfunded 
vested  benefits  in  the  event  of  a  plan 
termination  due  to  the  withdrawal  of 
every  employer  or  a  withdrawal  of 
substantially  all  employers  pursuant  to 
an  agreement  or  arrangement  to 
withdraw.  The  regulation  on 
Redetermination  of  Withdrawal 
Liability  Upon  Mass  Withdrawal  is 
issued  pursuant  to  this  statutory 
requirement. 

The  regulation  requires  a  plan  to  give 
employers  timely  notice  of  a  mass 
withdrawal  and  to  advise  them  of  their 
rights  and  habiKties  arising  therefrom. 
Included  in  the  notices  to  employers  is  a 
demand  for  payment,  which  initiates  the 
employer  liability  assessment  and 
collection  process  and  triggers  an 
employer's  ri^ts  to  review  of  its 
assessment  The  required  notices  to  the 
PBGC  identify  the  plan  as  having 
experienced  a  mass  withdrawal  and 
provide  certifications  that  the  plan  has 
determined  and  assessed  mass 
withdrawal  liabitity.  This  enables  the 
PBGC  to  Bonitor  the  plan's  compliance 
with  the  mass  withdrawal  liability 
provisions  of  ERISA  and  the  regulation. 
By  assuring  coaipliaiiGe  with  these  rules, 
the  PBGC  guards  against  the  increased  , 
risk  of  plan  insolvency  (with  resulting 
benefit  losses  to  participants  and  claims 
against  the  insurance  program)  caused 
by  the  mass  withdrawal.  If  this 
information  were  not  provided,  the 
PBGC  would  be  significantly  hinckred  in 
the  performance  of  its  st^utory  duties. 

The  multiemployer  plans  subject  to 
this  regulation  are  those  that  experience 
a  mass  withdrawal  and  have  unfunded 
vested  benefU&,  Based  on  its  experience, 
the  PBGC  estimates  that  fewer  than  one 
plan  per  year  meets  these  requirements. 

The  estimated  total  annual  reporting 
and  recordkeeping  burden  resulting  from 
this  collection  af  biformation  is  28  hours. 

Issued  at  Wasluagtoa  DC  this  27th.  day  of 
January.  1982. 

James  B.  Lockfaaitffl, 

Executive  Director,  ^nsion  Benefit  Guaranty 
Corpotvtivn. 

[FR  Doc  92-2aB«  FUad  t-2-Wi  8:45  am) 
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SECURITtES  AND  EXCHANGE 
COMMISSION 

(R«(MM  No.  34-30277;  File  Na  8R-0TC- 
91-19] 

SeH-Reguiatory  Organixations;  Th« 
Daposttoqr  Trust  Company;  Ordar 
Appixiving  DTC'a  Propoaad  Trada 
Adjuatroant  Sjrrtam  for  Partictpartta 
Trading  CoHateraiized  Mortgaga 
OI}llgationa 

January  22, 1992. 

On  July  31. 1991,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  The  proposed  rule  change  will 
permit  DTC  to  provide  a  new  trade 
adjustment  service  for  Participants 
trading  collateralized  mortgage 
obligations  C'CMO's").*  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  August  23, 1991.'  No 
comments  were  received.  As  discussed 
below,  the  Commission  is  approving 
DTC's  proposal. 

I.  Description 

The  proposed  rule  change  establishes 
DTC's  Trade  Adjustment  System 
("TAS")  for  Participants  trading 
CMC's.*  CMC's  have  been  eligible  in 
DTC's  Next-Day  Funds  Settlement 
("NDFS")  system  since  1983.'  Most,  but 


*  15  U.S.C.  73«(b)(l). 

^  CMO's  also  known  as  fast  pay /slow  pay  bonds 
and  serialized  mortgage-backed  securities,  are  debt 
investment  vehicles,  permitting  short,  medium,  and 
long  term  investments  in  trust  like  entities  which 
pass  income  from  a  collateral  mortgage  pool  through 
to  investors.  Unlike  other  pass  through  securities. 
CMO's  pay  down  principal  to  only  one  class  of 
investors  at  a  time,  until  that  class  is  retired,  when 
the  next  class  begins  to  be  paid  down.  This 
continues  until  all  classes  are  paid  down  and  a 
residual  class  remains  to  receive  the  remaining  cash 
flow  from  the  collateral.  CMO's  typically  have 
monthly,  quarterly,  or  semi-annual  payments.  Public 
Securities  Association.  PSA  Uniform  Practices 
("PSA").  (1990),  Chapter  6,  at  5-1.  Gregory  J. 
Parseghian,  "Collateralized  Mortgage  Obligations. 
"The  Handbook  of  Fixed  Income  Securities  (1987), 
atlM. 

*  Securitiea  Exchange  Act  Release  No.  29577 
(August  IS,  1991 ).  SO  FR  41872. 

*  CMO  products  eligible  at  DTC  include  "private 
label"  CMO's  backed  by  Government  National 
Mortgage  Association  pass-throughs  or  "whole- 
loans"  and  a  few  issue  of  the  Federal  National 
Mortgage  Association  and  the  Federal  Home  Loan 
Mortgage  Corporation  that  are  not  eligible  for  the 
Federal  Reserve  Bank's  book-entry  system.  Similar 
asset-backed  product*,  such  as  automobile,  credit 
card,  and  other  consumer  loan  backed  securities  are 
also  eligible. 

*  DTC  digibiUty  requirements  for  CMO's  include 
that  DTC  receive  a  copy  of  the  disclosure 
documents,  and  that  tlie  truatee  agree  to  comply 
with  DTC's  "Operational  Arrangements."  See 
Securities  Exchange  Act  Release  No.  24818  (August 
19, 1987),  52  FR  31833  (order  describing  DTC's 


not  all  DTC  eligible  CMC's  are  now  in 
the  Same-Day  Funds  Settlement 
("SDFS")  system.* 

TAS  will  adjust  automatically  the 
cash  balances  between  sellers  and 
buyers  of  CMO's  when  the  actual 
factor  *  used  to  calculate  principal  and 
interest  payments  (the  "true  factor") 
differs  from  the  factor  the  parties  used 
on  trade  date  to  calculate  the  CMC 
price  and  accrued  interest  (the  "trade 
factor").*  On  trade  date,  the  parties  to 


operational  arrangementa  necesaary  for  an  issue 
settling  in  next-day  funds  to  be  eligible  for  DTC) 
and  Securities  Exchange  Act  Release  No.  25948  (July 
27, 1988).  53  FR  29294  (order  describing  and 
clarifying  prerequisites  for  an  issue  being  eligible 
for  DTC's  SDFS  system).  If  the  CMO  is  book^ntiy 
only,  DTC  also  requires  a  letter  of  representation 
from  the  issuer  and  the  trustee.  Finally,  if  DTC 
cannot  obtain  accurate  prices  to  determine  t.He  daily 
market  value  of  a  CMO,  DTC  may  Umit  iu  eligibility 
to  DTC's  NDFS  system.  Letter  from  Patricia  H. 
Trainor,  Associate  Counsel,  DTC.  to  E«ler  Stfverson. 
Branch  Chief.  Division,  Commission  (September  S, 
1991). 

As  of  January.  1992,  ie«  qf  the  CMO's  held  at 
DTC  were  in  the  NDFS  system.  Telephone 
conversation  between  Particia  Trainor,  Associate 
Counsel.  DTC  and  Jack  Orogin.  Attorney  Adviser, 
Division  of  Market  Regulation,  Commission 
(January  13. 1992). 

•  CMO's  currently  represent  the  largest  principal 
amount  of  any  SDFS  security  at  DTC.  As  of  )une 
1991.  3.409  CMO's  valued  at  $138.2  billion  were 
SDFS  eligible  and  62  CMO  underwriting 
distributions  (316  tranches)  had  been  completed 
during  the  year.  Each  day,  DTC  calculates  the 
collateral  value  of  these  securities,  based  on  the 
market  prices  supplied  by  Trepp  Information 
Services,  Inc.  ("Trepp"),  to  collateralize 
ParticipanU'  SDFS  positions  in  CMO's.  DTC 
"Program  Agenda  Proposals  and  Report" 
(September  1991). 

As  of  January,  1992. 84%  of  the  CMO's  held  at 
DTC  were  in  the  SDFS  system.  Telephone 
conversation  between  Particia  Trainor,  Associate 
Counsel,  DTC,  and  jack  Drogin,  Attorney  Adviaer. 
Division  of  Market  Regulation,  Commission 
(January  13. 1982). 

^  Since  a  CMO  is  a  mortgage-backed  security,  it* 
par  value  is  reduced  by  the  amount  of  the 
underlying  mortgage  obligation  which  has  been  paid 
during  each  payment  period.  The  "true  factor" 
represents  the  actual  amount  of  principal  remaining 
on  the  mortgages  underlying  the  CMO  on  trade 
date.  Since  on  trade  date  this  amount  is  often  not 
yet  public,  the  parties  substitute  an  estimated 
factor,  the  "trade  factor",  representing  their 
estimate  of  the  amount  of  principal  paid  on 
schedule,  prepaid  principal,  and  mortgage  principal 
considered  defaulted  on  during  the  relevant  prior 
period. 

*  Assume,  for  example,  that  on  July  1,  buyer  S 
buys  a  newly  issued  Sl.OOO  CMO  which  pays  12% 
interest  per  annum.  Assum«  further,  that  during  July, 
homeowners  prepay  their  home  mortgages  so  that 
$100  prepayment  is  allocated  to  S's  CMO.  August  1 
is  the  record  date  for  the  September  1  payable  date, 
and  S  is  the  record  owner  on  August  1. 

On  August  10.  S  sells  the  CMO  to  buyer  B  for 
$1,000.  Since  the  tnie  factor  is  not  yet  public  the 
pariie*  use  the  trade  factor  of  1.00  (the  laat  known 
true  factor,  which  was  available  at  the  date  of 
issuance,  July  1).  B  pays  S  the  $1,000  sales  price  plus 
$3.33  accrued  interest  ($1,000X10/380x12%  interest 
for  the  period  from  August  1  to  August  10). 

On  August  28,  the  true  factor  for  the  month  of  July 
Is  announced  at  a9  ($1,000  original  principal  minua 
$100  prepayment  during  July  divided  by  the  original 


the  trade  deliver  to  DTC  the  deUver 
order  instructions,  with  the  necessary 
trade  information  [i.e.,  the  CUSIP 
number,  the  dollar  value  of  the  trade, 
the  number  of  shares  to  be  traded,  and 
the  settlement  date).  The  Participants 
may  submit  the  trade  factor  used  in 
calculating  the  price  of  the  securities,  or 
they  may  refrain  from  offering  a  trade 
factor."  If  the  parties  offer  no  trade 
factor,  ETTC  automatically  uses  the  last 
publicly  known  true  factor  as  the  trade 
factor  and  compares  it  to  the  true  factor 
when  it  becomes  known  to  make  the 
trade  adjustment."* 


$1,000  principal  amount).  Upon  receiving  the  true 
factor  of  0.9,  TAS  would  compute  the  value  of  the 
trade.  The  $1,000  sales  price  on  August  10  would  be 
aHiusted  to  $900  (SI.OOOxO.9).  The  $3.33  accrued 
in'erest  paid  by  B  to  S  would  be  adjusted  to  $3.00 
(|900x  10/3801x12%). 

On  September  1,  the  income  payable  date  for 
August  1,  the  issuer  pays  S  (the  record  owner  on 
August  1)  $100  prepayment  of  principal  due  to  tite 
July  prepayments.  The  issuer  pays  S  the  record 
owner  on  August  1.  $10  interest.  On  September  1, 
TAS  would  automatically  debit  S'l  account  $100 
(the  sales  price  time*  the  difference  between  the 
trade  factor  and  the  true  factor  on  August  10)  and 
$0.33  I  the  difference  between  the  accrued  interest 
paid  by  B  to  S  and  the  actual  accrued  interest  on 
August  10(|$1.000xlO/3eD-$eOOxlO/380|xl2%). 
On  September  1,  TAS  would  automatically  credit 
B's  account  $100.33  to  account  for  the  prepayments 
and  excess  interest  paid. 

•  The  new  factors  will  be  received  on  a  daily 
basis  from  Trepp,  a  subsidiary  of  The  Tbomson 
Corporation.  Trepp  was  establiahed  in  1987,  under  ■ 
charier  from  the  Public  Securities  Aasociatioii,  an 
independent  organizabon  of  aecuritiea  dealers  and 
other  professionals.  Trepp  obtains  *ts  information 
directly  from  the  prospectus,  nnderwriter,  and 
trustee/manager  of  the  CMO*.  Trepp  offers  daily 
reports,  via  CPU  to  CPU  delivery,  including  daily 
update*  of  paydown  factor*,  monthly  updates  of 
basic  descriptive  information  of  structured 
securities,  and  monthly  updates  of  record 
information  date  information  on  structured 
securities.  See,  enclosures  contained  in  letter  from 
Patricia  Trainor,  Associate  Counsel,  DTC  to  Ester 
Saverson,  Branch  Chief.  Division  of  Market 
Regulation,  Commission  (September  5,  ISBl). 

Between  a  CMO's  record  date  and  benefidal  date 
(the  date  as  of  which  all  holders  of  the  CMO  have  ■ 
right  to  all  principal  and  interest  payments  for  a 
given  period)  and  the  factor  availability  date, 
CMO's  incur  a  "blackout  period."  During  the 
blackout  period,  it  is  not  yet  known  how  much 
principal  and  interest  was  paid  (or  prepaid)  during 
the  previous  period,  so  the  true  value  of  the  CMO  is 
not  certain.  Instead,  parties  trading  CMO'* 
generally  u*e  the  previou*  period'*  factor,  and  then 
eettle  the  difference  between  the  trade  factor  and 
the  true  factor  on  trade  dale.  The  current 
procedures  for  settling  this  difference  are  done 
outside  of  OTC.  and  in  many  cases  do  not  account 
for  the  interest  lost  during  this  interval 

■*  Currently,  availability  of  CMO  factor*  varies 
and  there  is  no  fixed  date  on  which  eadi  factor  is 
available.  The  nature  of  the  underiying  aaaets  has 
no  effect  on  the  availability  of  the  factor.  TAS  ;*oe8 
not  purport  to  affect  or  standardize  current  factor 
availability.  Trepp  doe*  not  warrant  to  UTC  not 
doe*  DTC  warrant  to  Participant*,  that  tba 
information  received  from  Trepp  i*  accura'*  DTC 
believe*  it  would  have  no  liability  if  the  ir  lormation 
received  from  Tr<>pp  were  incorrect  although  in 
auch  a  caae  rr\:  would  assist  Partidpar'*  by 

Cont»>yed 
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TAS  will  automatically  perform  the 
price  adjustment  by  charging  the 
deliverer's  DTC  settlement  account  on 
the  later  of  the  day  immediately 
following  receipt  of  the  true  factor  for 
the  relevant  trade  date  or  the  next 
income  payment  date  on  the  CMO 
CUSIP."  la  the  rare  instance  where  the 
true  factor  ia  greater  than  the  trade 
factor,  the  seUer  will  have  been 
underpaid.  TAS  will  then  charge  the 
receiver's  DTC  settlement  account  and 
credit  the  deliverer's  settlement  account 
for  the  cash  adjustment. 

The  trigger  mechanism  for  adjustment 
of  the  trade  price  is  the  receipt  of  the 
new  factor.  DTC  will  adjust  all  the 
trades  identified  during  the  relevant 
blackout  period  on  an  overnight  batch 
basis,  refactoring  all  trades  based  on  the 
new  factor  infoimation.  The  participants 
to  TAS  will  be  able  to  access  an  online 
trade  inquiry  system  through  PTS. 
permitting  them  to  view  deliver  orders, 
factors  used,  and  adjustments  for  the 
period  bediming  60  business  days  prior 
to  their  inqoiry.  This  will  permit 
Participants  to  both  observe  and 
challenge  any  DTC  TAS  adjustment 
made  daring  that  prior  period. , 


n.  DtsatsiioB 

The  Commission  believes  that 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act  and  section 
17A(bH3KA)  of  the  Act  in  particular  >» 
because  it  promotes  the  prompt  and 
accurate  dearaoce  and  settlement  of 
securities  transactions  by  centralizing  a 
previonsly  decentralized  procedure  for 
the  sdjnstment  to  trades  settled  at  DTQ 
The  centraOzatioa  of  the  CMO  trade 
adjustment  process  should  facilitate  a 
more  efficient  and  more  accurate 
process  for  trade  adjustments  than  the 
current  process  where  each  party  has  to 
adjust  eack  of  its  trades  bilaterally  and 
independeatiy  of  DTC. 

In  addition,  TAS  offers  standard 
procedures  for  the  adjustments  to 
trades.  By  using  TAS,  Participants  are 
agreeing  ia  advance  to  an  acceptable 
basis  for  their  trade  adjustment 
information  and  to  the  process  through 
which  funds  will  flow  upon  settlement 


piocewing  adiuatmsnts  bated  on  ciureiU 
infoimahon  Letter  from  Patricia  Trainor.  Asaociate 
CounteL  OTC  t»  Eater  Saverson.  Branch  Chief. 
Division  of  Market  Refulation.  CommiMion 
(September  1 1991). 

"For  example,  if  a  trade  settles  on  January  15. 
the  in*  ticior  becomee  known  on  January  2a  and 
the  next  income  payment  date  is  on  February  1. 
DTC  will  make  (and  alert  the  parties  to  the  true 
factor)  the  adjustment  on  February  1.  as  part  of  ila 
normal  debiting  and  crediting  of  these  accounts.  If 
the  true  faclor  does  not  become  known  until 
February  S.  DTC  will  adjust  the  trade  oo  February  6 
(and  alert  (he  parties  of  the  true  factpr  oa  that  date). 

"15aS.C.78<}-l(b)(3)(A). 


and  adjustment  TAS  establishes  Trepp 
as  the  accepted  source  for  CMO  factor 
information  and  the  later  of  payment 
date  or  the  day  after  factor  availability 
date  as  the  date  on  which  the 
adjustments  will  occur,  just  as 
important.  TAS  standardizes  the 
procedures  by  which  the  adjustments 
themselves  occur,  by  permitting  DTC  to 
make  the  adjustments  by  book-entry, 
rather  than  forcing  the  trading  parties  to 
use  independent  methods,  such  as 
mailing  checks  to  adjust  the  transactions 
upon  factor  availability. 

DTC  as  the  record  owner  of  the 
CMCs,  independently  receives  factor 
information  directly  from  the  CMC's 
trustees.  As  a  result,  DTC  could,  based 
solely  on  its  own  computations,  properly 
credit  Participants  with  the  appropriate 
principal  and  interest  payments. 
Because  Trepp  can  provide  factor 
information  to  DTC  in  a  readily  useable 
format.  DTC  has  determined  that  the 
Trepp  service  will  expedite  the  trade 
adjustment  process,  permitting 
adjustments  to  be  done  in  a  more 
efficient  and  timely  manner.  Trepp  is  a 
leading  independent  source  of  factms 
for  structured  securities  and  is  the  most 
widely  used  independent  source  of 
factor  information  among  DTC 
Participants.  Virtually  all  of  DTCs 
Participants  currently  use  Trepp  for 
factor  information. ' '  Therefore,  DTC's 
decision  to  use  Trepp  services  for  factor 
information  was  both  reasonable  and 
appropriate  in  light  of  Trepp's 
significant  current  role  in  providing  this 
information  to  the  industry.** 

During  the  fust  six  months  *  *  of  TAS, 
DTC  will  compare  the  Trepp  supplied 
factors  with  ETTC's  results  based  on 
information  supplied  by  CMO  trustees. 
Thereafter.  DTC  will  continue  to 
compare  a  sampling  of  the  Trepp 
supplied  factors  n^Rh  their  own  results 


to  monitor  Trepp's  centiiHied 
accuracy." 

in.( 


'  *  Telephone  conversation  between  Patricia 
Trainor.  Aasodate  Counsel  OTC.  Anthony 
DiMurro.  Dtrector.  DTC  and  Jack  Drogia  Attorney 
Adviser,  Diriaion  of  Maricet  Regulation. 
Commission  (January  13. 1992). 

'*  Alao.  due  to  DTC  Participants'  current  reliance 
on  Trepp  for  factor  informatioa  and  TAS  trade 
adjustments  needed  to  be  later  corrected  as  a  mult 
of  Trepp  error  should  not  cause  significant  profaleins 
or  Participant  complaints  to  DTC 

■*  DTC  intends  to  begin  TAS  aa  a  pilot,  for  an      .'' 
initial  period  of  approxmately  four  weeks.  After  the 
initial  four  week  period.  DTC  will  consider  offering. 
TAS  on  a  wider  acale,  basing  its  decision  on  the 
results  of  their  initial  pilot.  During  the  first  six 
months  that  TAS  is  in  operation,  including  the  pilot 
period,  DTC  will  keep  a  record  of.  and  report  to  the 
Comouaaion  about,  how  many  times  it  ia  necessary 
to  make  an  adfustment  to  Participants'  accounts 
after  aettiemeni  of  a  CMO  becauae  the  factor 
infonnaiioa  used  (or  yettleinent  adjuatment  was 
incorrect.  Letter  from  I'atricia  Trainra-.  Aaaodate 
CounsaL  DTC  to  Ester  Seversoo.  Branch  Chief. 
Divieion  of  Market  Regulatioa  Comraiaaion 
(January  U,  1982). 


For  the  reasons  stated  above,  the 
Commission  finds  that  die  proposed  rule 
change  is  consistent  with  section  17A  of 
the  Act 

// » therefore  vrdered,  pursuant  to 
section  19(bH2}  of  the  Act,  that  the 
proposed  rule  change  (SR-DTC-91-19) 
be,  and  hereby  is,  approved. 

For  the  CoBUDissioiu  by  the  Division  of 
Market  Re^ilatioiu  pursuant  to  delegated 
authority. 

Marprat  H.  UcSaAmA. 
Deputy  Secretary. 

[FR  Doc.  92-2192  Filed  l-2»-fl2:  8:45  amj 
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(ReleaM  No.  34-30283;  File  No.  SR-DTC- 
91-161 

Self-Regutotory  Organizations;  The 
DeposHory  Trust  Company;  Order 
Approving  a  Proposed  Role  Ctiange 
Relating  to  a  DTC's  Proposed  Deposit 
and  Withdrawal  at  Custodian 
("DWAC")  Service 

January  23. 1992. 

I.  Introductiea 

On  July  \7, 1991,  The  Depository  Trust 
Company  {^UTCT)  filed  a  proposed  rule 
change  (File  No.  SR-DTC-91-16)  with 
the  Securities  and  Exchange 
Commission  ("Commission"]  pursuant 
to  Section  19(b)  of  the  Securities 
Exchange  Act  of  1934  ("Acf ')  >  relating 
to  DTC's  proposed  Deposit  and 
Withdrawal  at  Custodian  ("DWAC") 
service.  On  October  29, 1991,  DTC 
amended  the  proposed  rule  change.' 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  November  25, 
1991,  to  soiidt  comments  from  interested 
persons.*  No  comments  were  received. 


'  •  Letter  from  Patricia  Trainor.  Associate 
Counsel.  DTC.  to  Ester  Saverson,  Branch  Chief. 
Division  of  Market  Regulation.  Commission 
(January  15. 1992). 

'  15  VS.C.  78B(b). 

'  The  amendment  revises  the  form  of  agreement 
that  transfer  agents  muat  sign  to  be  able  to  use  the 
DWAC  service  Cor  securities  issues  that  are  eligible 
for  deposit  at  DTC.  The  amendment  also  revises 
DTCs  procedures  to  clarify  that  a  custodian  in  the 
DWAC  service  nuist  either  accept  or  reject  DWAC 
deposit  and  withdrawal  instructions  from  DTC 
participants  on  the  same  day  those  instructions  are 
received.  Letter  from  Patriaa  H.  Tt'ainor,  Aaaodate 
Coun-iel.  DTC  to  Eater  Saverson.  Jr.,  Esq..  Braach 
Chief.  Division  of  Matkat  Bagulation,  Conuniaaion 
(October  29;  IflBl], 

*  Seeuritie*  »»^'"'y  Act  Release  No.  29952 
(November  IS.  tSSq^Seni  80137. 


UMI 
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As  discussed  below,  this  order  approves 
the  proposal 

n.  DesofiptioB  of  die  Proposal 

The  proposed  rule  change  establishes 
a  DWAC  service  that  wotdd  supplement 
DTC's  current  deposit  and  withdrawal 
procedures.*  The  proposal  would 
provide  participants  the  opportunity  to 
make  deposits  and  withdrawals  directly 
with  a  transfer  agent  for  an  issue 
evidenced  by  a  balance  certificate  ' 
registered  in  the  name  of  Cede  &  Co. 
and  held  for  DTC  by  a  transfer  agent 
("DTC  Custodian")."  Only  issues 
eligible  under  DTC's  Fast  Automated 
Securities  Transfer  ("FAST')  Program  ' 
and  certain  other  issues  (including  U.S. 
book-  entry-only  ("BEO")  issues  *  and 
certain  limited  certificate  issues]  '  are 


*  The  propoaed  rule  change  supplement*  currant 
physical  depocit  and  withdrawal  procedure*  and 
replaces  current  procedures  for  Direct  Transfer 
Agent  Deposit  ('TTTAD")  and  for  Certificate  on 
Demand  Exceptional  Instruction  ("CODX"). 
Therefore,  participant*  may  continue  to  depoait  and 
withdraw  securities  at  DTC  under  existing  DTC 
rules  and  procedure*. 

■  A  balance  certificate  is  beM  in  the  custo^  of 
and  i*  maintained  by  a  DTC  Custodian  and' 
represents  the  balance  of  securities  held  in  the 
name  of  Cede  &  Co.  The  total  number  of  share*  or 
units  represented  by  a  balance  certificate  increaae* 
and  decrease*  daily  based  upon  the  amount  of 
depoaited  or  withdrawn  aecnritie*. 

*  At  present,  all  DTC  Custodians  Intending  to 
participate  in  DTCs  DWAC  service  are  transfer 
agents  registered  under  the  Ad  If  DTC  decide*  to 
allow  the  non-registered  transfer  agents  to  act  a* 
DTC  Custodian*,  that  decision  must  be  submitted 
for  review  In  accordance  with  Section  I9tb)  of  the 
Act.  See  letter  from  Patricia  Trainer,  Associate 
Counsel  DTC  the  Eater  Saveisoo.  )r..  Brdnch  Cluef. 
Divieion  of  Market  Regulation,  Coinmi**ion 
(January  21, 1982). 

'  Under  DTC*  FAST  (Fast  Autonalad  Securitie* 
Transfer)  program,  instead  of  securitie*  being  oa 
deposit  at  DTC,  DTC  kava*  *eciiritia*  in  the 
cu*todv  of  tramfer  asent*  in  the  fom  of  balanc* 
certificates  registered  in  the  name  of  Cade  a  Co., 
DTC'*  nominee  naae  (Secaritie*  Exchange  Act 
Relcaae  Na  13342  (Much  ie«  1877).  42  FR  147flZ). 
Typically  FAST  tranafer  afciit*  art  banks,  in  case* 
where  a  non-bank  FAST  tranafer  agent  participate* 
in  DWAC  the  FAST  pnwednra*  govaraing  noo- 
bank  FAST  transfer  agent*  apply  and  the  baknc* 
certificate  in  the  caatody  of  Midi  iraiMfer  agent 
would  not  evidence  the  antirt  Cadt  a  Ca  poaitiaa 
bat  miHt  be  Umitad  to  a  lataMtity  of  the  qaaniity  of 
aecuritie*  regiatered  in  the  naoM  of  Cade  SCol 

*  BEO  eecnritia*  are  oertificaled  eeciBitie*  that 
are  evidenced  by  one  balance  certificate  regiatered 
in  the  name  of  Cede  and  Co.  Beneficial  owner* 
generally  cannot  obtain  negotiable  cartificata* 
evidencing  their  owner*hip  tntareet*. 

*  An  examiil*  of  a  limited  certificate  ia*ua  i* 
where  part  of  a  ^bal  iania  i*  reptaaanted  ia  the 
U5.  by  one  certificate  in  the  CMalody  of  a  DTC 
custodian  and  the  iwaaindar  la  avldaMad  by  OM  or 
mote  other  cartificat**  localad  alaewlMN.  8a*  lattar 
fRMB  Pktrida  R  TMiMr.  Aaaodata  CoanaeL  DTC. 
to  Eater  Savanaa.  |r.  Biaadi  Oiiai  DMstc*  of 
Market  RagrirtioB.  riwiart**liw  (Saplawber  11. 
1901). 


eligible  for  DTCs  DWAC  service. 
PartidpanU  may  Initiate  a  DWAC 
deposit  or  withdrawal  request  using 
DTCs  Participant  Terminal  System 
("PTS").»» 

To  use  DWAC  for  deposits  or 
withdrawals  of  securities,  participants 
must  determine  whether  the  appropriate 
DTC  Custodian  participates  in  the 
DWAC  system  and  what  its 
requirements  are  with  respect  to 
deposits  and  withdrawals  of  DWAC 
eligible  securities.  To  facilitate  this 
determination,  DTC  will  maintain  a  list 
of  participating  DTC  Custodians  and 
provide  the  same  to  participants  on  a 
regular  basis.  DTC  recommends  that  a 
participant  contact  the  DTC  Custodian 
regarding  the  custodian's  procedures  for 
the  acceptance  of  DWAC  deposits  or 
withdrawals,  including  any  fee  charged 
by  the  DTC  Custodian,  before 
submitting  DWAC  deposits  or 
withdrawals.  This  will  minimize  the 
possibility  of  re|ected  deposits  or 
withdrawals  being  rejected. 

To  make  a  deposit  through  DWAC, 
the  participant  notifies  DTC  over  FTS 
that  it  has  deUvered  or  is  delivering 
securities  to  the  DTC  Custodian  for 
deposit  to  the  participant's  DTC 
account  For  non-certificated  deposits, 
the  participant  notifies  DTC  that  a 
deposit  has  been  or  will  shortly  be  made 
into  DTC's  account  at  the  DTC 
Custodian  on  behalf  of  the  DTC 
participant.  DTC  would  then  make  this 
deposit  information  available  to  the 
DTC  Custodian  over  FTS.  The  DTC 
Custodian  has  imtil  6:30  p  jn.  that  day  to 
either  approve  or  disapprove  the  deposit 
by  acknowledging  to  DTC  the 
acceptance  or  rejection  of  the  deposit 
through  PTS.^^  If  the  DTC  Custodian 
accepts  the  deposit  it  would  effect  a 
transfer  of  ownership  that  results  in  an 
increase  in  DTC's  account  on  the 
issuer's  books  and  the  balance 
certificate  held  for  DTC**  Once  notified 
of  the  acceptance  of  the  deposit  by  the 
DTC  Custodian.  DTC  would  credit  the 
participant's  account  by  the  amount 


n  PTS  i*  DTC**  electronic  syslen  diat  enabla* 
DTC  and  it*  participant*  to  communicate.  Securitie* 
Exchange  Act  Raleaae  Na  20619  (December  30, 
19e4).4eFRSB8. 

"  Acoordfaw  to  DWAC  procedure*,  if  the  DTC 
Cmtodian  fail*  to  act  on  an  inatraction  by  tha  end 
of  the  day.  the  inalractioo  would  be  diDfiped  and 
the  participant  mast  iwuboiit  the  inatmctifla  over 
PTS  the  next  boaina**  day  to  aBow  ibecMrtodiaa  to 
ad  OR  the  faMtraelioR.  Tha  Mtaf*  of  a  DTC 
Custodian  to  act  on  an  hatwctloii  by  the  end  of  the 
day  i*  daeoMd  to  b*  a  raiadad  tranrfv  and  the  DTC 
CaalodianiMy  M(  debit  or  cradtl  DTC"*  aeooont  to 
reflect  Mch  InafiuclioB.  oaaeafm  note  2. 

■■  Prior  to  partidpatian  fai  Hm  DWAC  program,  a 
DTC  Cuatodian  must  tiyi  an  ayaawant  that  alataa 
It  under*tand*  the  effect  of  an  ap|*«val  of  a  DWAC 
inatniction.  Id. 


deposited  and  contemporanaoosly 
tnoease  DTCs  record  of  securities  on 
the  balance  certificate  held  by  the  DTC 
Custodian. 

To  make  a  wttbdrawal  of  secnritiet 
through  DWAC  the  participant  would 
instruct  DTC  through  PTS  to  withdraw 
the  securities  from  its  account  After 
DTC  receives  the  instruction  from  a 
participant  DTC  checks  the 
particfpant's  accotmt  to  determine 
whether  the  participant  has  a  sufficient 
quantity  of  securities  required  for  such  a 
withdrawal.  If  so.  DTC  would  debit  the 

participant's  accoiflit  for  subject 

securities  and  credit  an  internal  DTC 
account  to  reflect  a  pending  withdrawal 
DTC  would  forward  the  withdrawal 
instruction  throu^  PTS  to  the 
appropriate  DTC  Custodian.  The  DTC 
Custodian  has  tmtil  6:30  p.m.  that  day  to 

either  approve  or  disapprove  the 

withdrawal  by  acknowledging  to  DTC 
the  acceptance  or  rejection  of  the 
withdrawal  instruction  through  PTS." 
By  approving  the  withdrawal,  the  DTC 
Custodian  acknowledges  that  it  has 
completed  the  withdrawal  request  and 
has  decreased  the  amount  of  securities 
held  for  DTC  as  evidenced  by  the 
balemce  certificate.**  Once  accepted  by 
the  DTC  Custodian.  DTC  would  make 
the  appropriate  entries  on  its  records 
and  notify  the  partidpant  that  DTC  has 
debited  the  participant's  DTC  account 
and  that  the  DTC  Custodian,  in  its 
capacity  as  transfer  agent  has  received 
the  instructions  to  credit  securities  to 
another  accoimt  If  the  issue  is 
certificated,  the  participant  may  collect 
its  certificates  fitnn  the  DTC  Custodian; 
otherwise,  the  participant  may  obtain  a 
confirmation  of  position  from  the 
transfer  agent 

Finally,  DTC  proposed  to  diaige 
participants  initiating  DWAC  deposits 
and  ¥nthdrawals  $0£2  for  each  deposit 
and  withdrawal 

m.  DiscnasiaB 

The  Commission  believes  that  DTCs 
proposal  is  consistent  with  section  17A 
of  the  Act  and.  specifically  with  sections 
17A(bK3)(A)  and  (F).>*  Sections 
17A(b)(3KA)  and  (F)  of  the  Act  require  a 
clearing  agency  to  be  so  organized  and 
its  rules  be  designed  to  facilitate  the 
prompt  and  accurate  clearance  and 
settlfBoent  of  securities  transactions  and 
the  safeguarding  of  funds  and  securities 
in  DTCs  possenion  or  under  its  control 
Accordingly,  for  the  reasons  discussed 
below,  the  Commission  is  a|q>roving  the 
proposal. 


••Saaaa^aatoll. 
MfiiiiigiinetoU. 

^*  U  use  7aq-4(bKSX  A)  I 
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The  purpose  of  DWAC  is  to 
supplement  the  current  DTC  deposit  and 
withdrawal  services  by  providing  DTC 
participants  the  ability  to  effect  deposits 
and  withdrawals  of  securities  directly 
with  DTC  Custodians.  For  some 
participants  it  may  be  more  convenient 
to  deliver  and  pick  up  certificates 
direcdy  from  die  DTC  Custodian  rather 
dian  through  DTC  This  service  may  be 
especially  beneficial  when  die  DTC 
Custodian  and  the  participant  reside 
outside  the  New  York  city  area.  In  many 
cases  it  may  be  easier  and  more 
efficient  for  die  DTC  participant  to 
deliver  the  securities  or  pick  up  the 
securities  at  the  transfer  agent  then  for 
the  participant  in  the  case  of  deliveries, 
and  the  DTC  Custodian,  in  the  case  of 
withdrawals,  to  deliver  certificates  to 
DTC  In  addition,  the  proposal  will 
reduce  the  movement  of  securities 
between  DTC  and  its  Custodians.  Thus, 
die  proposal  is  consistent  with  sections 
17A(a){l)(C)  and  17A(e)  of  die  Act»» 

The  addition  of  DWAC  allows 
participants  to  choose,  on  a  transaction 
by  transaction  basis,  the  various  deposit 
and  withdrawal  services  available  at 
DTC  based  upon  the  efficiency  and  cost 
of  the  service.  Accordingly,  the  proposal 
will  promote  the  prompt  and  accurate 
clearance  of  securities  transactions  as 
required  under  sections  17A(b)(3](A) 
and(F). 

DTC  will  not  provide  immediate  credit 
for  deposits  of  certificates  through 
DWAC  as  it  does  for  securities  deposits 
made  at  DTC'*  This  will  help  assure 
that  DTC's  agents  have  received  the 
securities- and  that  DTC  has  good  tide  to 
those  securities.  In  addition,  the  DWAC 
service  is  designed  to  prevent  the 
unauthorized  movements  of  securities  to 
or  from  a  participant  account  at  DTC 
and  from  DTCs  balance  order  account 
at  die  DTC  Custodian.  All  DWAC 
instructions  will  be  processed  through 
DTC  and  a  DTC  Custodian  can  not 
withdraw  from  or  make  deposits  to 
DTCs  balance  order  account  except 
upon  DTC's  instructions.  Moreover,  a 
DTC  Custodian  must  notify  DTC  of  die 
acceptance  or  rejection  of  the  DWAC 
instruction  on  the  day  the  transfer  agent 
received  the  instruction."  FinaUy,  the 


■•  IS  VS.C.  78q-1(a)(1HC)  ud  7ai)<l(e). 

"  Cuirmtly  DTC  givM  a  paitidpaat  immediats 
cndit  iabiact  to  Iraaafer  agant  aoceptanca  of  the 
certificate  for  Iranafer.  while  under  DWAC  a  DTC 
Caatodian  will  have  until  the  end  of  the  day  to 
either  accept  or  reject  the  certificatea.  Thia  will  help 
aaaure  that  DTCa  Cuatodiana  have  received  the 
aecurltlea  and  that  DTC  baa  good  title  to  thoea 
aecuritiee. 

■■  For  example,  at  noted  above,  if  a  DTC 
Cuatodian  fails  to  act  on  an  Initniction  by  the  end 
of  the  day.  the  initniction  would  be  dropped  and 
the  participant  must  resubmit  the  instruction  over 
ITS  the  next  buaineaa  day  to  allow  the  custodian  to 


elimination  of  the  movement  of 
securities  to  and  from  DTC  will  reduce 
the  potential  instances  of  lost  or  stolen 
securities.  Accordingly,  the  Commission 
believes  diat  the  DWAC  proposal  will 
facilitate  the  safeguarding  of  securities 
and  funds  in  its  custody  or  control  or  for 
which  it  is  responsible  as  required  by 
sections  17A(b)(3)(A)  and  (F)  of  die 
Act." 

DTC  plans  to  charge  participants  $0.62 
for  each  DWAC  instruction.""  The 
Commission  believes  that  the  proposed 
fee  of  $0.62  to  be  charged  in  connection 
widi  eadi  DWAC  deposit  er  withdrawal 
is  consistent  widi  section  17A(b)(3)(D) 
of  the  Act**  which  requires  that  the 
rules  of  a  clearing  agency  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
participants. 

IV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  DTCs  proposal  is 
consistent  with  section  17A  of  the  Act 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  die  Act*»  diat  DTCs 
proposed  rule  change  (SR-DTC-91-16) 
be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Maigarat  R  McFailand, 
Deputy  Secretary. 
[FR  Doc.  92-2277  Filed  1-29-02;  6:45  am] 
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Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Approving 
Propiwed  Rule  Ctiange  Revising 
Standards  for  Letter  of  Credit  Issuers 

January  22. 1992. 

Chi  October  30, 199a  die  MBS 
Clearing  Corporation  ("MBSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 


act  on  the  Instruction.  The  failure  of  a  DTC 
Custodian  to  act  on  an  instruction  by  the  end  of  the 
day  is  deemed  to  be  a  rejected  transfer  the  DTC 
Custodian  may  not  debit  or  credit  DTCs  account  to 
reflect  such  instruction.  See  Bupra  note  11. .. 

»•  15  U.8.C.  78q-l(b)(3)(A)  and  (F). 

*o  The  Commisaion  notes  that  DTC's  rules  do  not 
prohibit  DTC  Custodians  from  imposing  and 
collecting  additional  transfer  fees  for  DWAC 
deposits  and  withdrawals  that  will  not  be  collected 
by  DTC.  Thus,  a  DWAC  deposit  or  withdrawal  may 
cost  participants  more  than  $0112. 

»>  15  VS.C.  78<j-l(b)(3)(D). 

»•  15  U.S.C  7Ba(b)(2). 

**  17  CF.R.  20(X3(>-3(aH12). 


("Act").>  The  proposed  rule  change  will 
modify  MBSCC's  rules  relating  to  die 
standards  by  which  MBSCC  approves 
issuers  of  letters  of  a«dit  used  for 
Participants  Fund  purposes.  On  August 
19, 1991,  MBSCC  amended  the  proposed 
rule  change  and  then  corrected  that 
amendment  on  November  15, 1991.' 
Notice  of  the  proposal  was  published  in 
die  Federal  Registar  on  November  27, 
1991.'  No  comments  were  received.  As 
discussed  below,  the  Commission  is 
approving  MEKSCCs  proposal. 

L  Description 

The  proposed  rule  change  will  revise 
and  strengthen  MBSCCs  standards  for 
approval  of  issuers  of  letters  of  credit 
used  for  Participants  Fund  purposes. 
MBSCC  has  conducted  a  comprehensive 
review  of  its  risk  management  system 
with  the  goal  of  further  minimizing 
related  operational  and  financial  risks. 
MBSCCs  management  has  placed 
particular  emphasis  on  letters  of  credit 
generally  and  letter  of  credit  issuer 
eligibility  standards.*  The  new 
standards  are  proposed  to  go  into  effect 
prompdy  upon  Commission  approval  of 
this  proposed  rule  change.' 


>15U.S.C7Ba(bHl). 

*  Amendment  Na  1  Initially  clarified  and 
corrected  the  original  proposal  to  state  that  MBSCC 
management  and/or  the  Board  of  Directors  will 
have^e  authority  to  accept  letters  of  credit  issued 
by  banks  that  do  not  meet  the  basic  standards 
outlined  in  this  Older,  provided  the  letter*  of  credit 
issued  by  such  banks  do  not  exceed  5%  of  the  total 
Partidpanta  Fund  deposita  of  all  Participants.  This 
figure  was  later  chained,  pursuant  to  MBSCC  Board 
approval,  to  provide  that  such  letters  of  credit  do 
not  exceed  0.5%  (%  of  1%)  of  the  toUl  Participants 
Fund  deposits  of  all  Participants.  See,  letter  from 
leffrey  E.  Lewis,  Associate  Counsel  and  Assistant 
Secretary.  MBSCC.  to  Ester  Saverson.  Branch  C^ief. 
Division  of  Market  Regulation.  Commission 
(November  IS.  1901). 

*  Securities  Exchange  Act  Release  No.  29973 
(November  20, 1991).  56  FR  ein37. 

*  MBSCC  requires  banka  Issuing  letters  of  credit 
to  honor  drafts  in  accordance  with  MBSCCs 
instructions  by  4:30  p.m.  (Eastern  time)  on  the  day 
of  presentation,  notwidistanding  any  contrary 
provision  of  commercial  law.  See  Securities 
Exchai^  Act  Releaae  Na  29906  (January  22. 1991). 
SeFR312A 

*  Each  current  letter  of  credit  iaauer  has  been 
notified  of  the  propoaed  atandard*.  MBSCC 
currently  accepts  letter*  of  credit  as  collateral  from 
19  issuer*,  each  of  which  meets  the  proposed 
standards.  In  the  event  an  iaauer  were  to  be 
downgraded  by  either  Standard  ft  Poor's  or  Moody's 
or  otherwise  failed  to  meet  these  standards.  MBSCC 
would  prampdy  notify  the  Participant  of  the  need  to 
replace  the  letter  of  aedlt  The  Participant  would 
then  have  a  naaonable  period  of  time,  uaually  a 
week  to  ten  days,  to  either  provide  a  new  letter  of 
credit  from  a  qualified  issuer  or  replace  the  existing 
letter  of  credit  with  an  equivalent  amount  of  cash  or 
securities.  MBSCC  will  monitor  issuer  compliance 
with  the  propoaed  standards  by  subscribing  to  both 
Standard  ft  Poor's  and  Moody's  reporting  services 
which  offer  both  daily  notice  of  changes  in  issuer 
debt  ratings  aa  wall  as  more  complete  monthly 

C^nliniMd 


U  Ml 
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Under  the  proposed  role  change, 
issuers  of  letters  of  credit  will  be 
required  to  maintain  prescribed 
Standard  ft  Poor's,  as  well  as  Moody's, 
long-term  debt  ratings.'  In  the  absence 
of  available  long-term  debt  ratings, 
MBSCC  will  sabstititte  an  issuer's 
Moody's  or  Standard  ft  Poor's  long-term 
deposit  ratings.  The  proposed  new 
standards  for  letter  of  credit  issuers  are: 

1.  Letter  of  credit  issuers  must  have 
and  maintain  a  Moody's  long-term  debt 
rating  of  at  least  A— 3  and  a  Standard  ft 
Poor's  long-term  debt  rating  of  at  least 
A-. 

2.  In  the  event  that  a  current  or 
prospective  letter  of  credit  issuer  does 
not  have  a  Moody's  or  Standard  ft. 
Poor's  long-term  debt  rating,  the  long- 
term  deposit  rating  must  be  at  least 
A— 3  in  the  case  of  Moody's  and  atieast 
A—  in  the  case  of  Standard  ft  Poor's. 

3.  In  the  event  that  a  proq;)ective  letter 
of  credit  iasner  has  neither  a  Standard  ft 
Poor's  nor  a  Moody's  long-term  debt  or 
long-term  deposit  rating  ^  A—  or  A— 3, 
respectively,  MBSCCs  management 
and/or  the  Board  of  Directors,  in 
consultation  with  the  Risk  Management 
Committee,  may  determine  to  accept  a 
letter  of  credit,  from  that  issuer, 
provided  that  in  no  event  will  the 
aggregate  value  of  the  letters  of  credit  of 
all  such  issuers  accepted  by  MBSCX! 
exceed  0.5%  (%  of  1%)  of  the  total 
Participant's  Fund  deposit  of  all 
Participants. 

Even  if  an  issuer  meets  the  above 
requirements  (Moody's  long-term  debt 
or  long-term  debt  deposit  rating  of  A— 3 
or  better  and  a  Standard  ft  Poor's  long- 
term  debt  or  long-term  deposit  rating  of 
A—  or  better).  MBSCC  will jiot  accept  a 
letter  of  credit  by  that  bank  or  trust 
company,  if,  upon  acceptance  of  the 
letter  of  credit  more  than  25%  of  the 
overall  collateral  deposits  to  the 
Participants  Fund  would  con^st  of 
letters  of  credit  issued  by  die  bank  or 
trust  company. 

As  an  additional  restriction  on 
issuers,  any  letter  of  credit  issued  by  a 


reports  rating  debt  iMuen.  Telephone  oonvertatioii 
between  \eftny  Z.  Lewie,  AwoUete  CowmI  aad 
AMMant  SeoetMy.  kOSOC  aa^  )adi  DrogiB.  Staff 
Atloniey.  DtvMan  of  Mulwl  Bagriettca, 
CoBiniMion  (January  it,  100^ 

•  Standard  and  Voai't  Corporation  pStandaid  a 
Poor's**)  and  Moody's  bivealur  Serrico*  Inc. 
CMoot^an  isMW ctmIH  tatiais  (sadi  as  A- In  dM 
case  of  Staadani  a  RDOf'a  and  A-1.  A-2,  A-S  in 
the  casa  o<  Moody's)  to  isnn— sail  tba 
creditwortfainesa  of  varioaa  ftnancial  iaatitutiaaa 
with  regard  to  cerlafai  flnaBdal  obligationa.  These 
agencies  may  look  at  many  factors,  indading 
profitability,  oapMaL  asael  qaalHy.  HqaMily.  and 
interest  rate  lasnsgsnisnt  bafare  assipiing  a  rating 
to  the  oMigatioBS  erf  a  financial  institution. 

Under  NffiSCCs  currant  pfooeduras,  boO  foreign 
and  donealic  Isaaers  ■■■!  flHMMatowIe  a  Moodj  a 
long  leiwdrt>t  ratiagoiallaaal  A'-SL 


parent/holding  or  affiliate  company  of 
an  MBSCC  Participant  will  only  be 
accepted  if  the  letter  of  credit  has  been 
confirmed  by  an  unaffiUated  bank  or 
trust  company  that  meets  MBSCCs 
issuer  standards.*  As  the  prior 
standards  dictated,  eadi  letter  of  credit 
must  continue  to  be  irrevocable.*  In 
addition,  the  letters  of  credit  must  each 
commit  the  issuer  to  pay  a  specified 
amount  upon  demand  to  MEBCC  at  any 
time  prior  to  expiration  of  the  letter  of 
credit  ^ 

n.DiaGussk» 

The  Commission  believes  that 
MBSCCs  proposal  is  consistent  with  the 
Act  and  in  particular  section  17A  of  the 
Act  Specifically,  the  Commission 
believes  MBSCCs  proposal  "promotes 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions'* 
and  assures  "die  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  or  control  of  the  clearing  agency 
or  tat  which  it  is  responsible."  * 

Under  its  rales,  deposits  to  the 
MBSCC  Participants  Fund,  in  excess  of 
the  basic  deposit'"  may  be  made  by 
delivery  to  MBSCC  of  an  irrevocabte 
letter  of  credit  issued  by  an  approved 
bank  or  trust  company.  MBSCCs  roles 
permit  MBSCC  to  approve  as  an  issuer 
of  a  letter  of  credit  any  domestic  or 
foreign  bank  or  trost  conqiany  meeting 
the  requirements  set  forth  in  die 
Procedures.' '  Under  the  lYocedures  in 
place  priat  to  approval  of  this  proposed 
rule  diange.  an  approved  letter  of  credit 
issuer  had  to  have  a  Moody's  long-term 
deb!  rating  of  at  least  A-3.  The  pnqiosed 
rule  change  dierefore.  anumg  other 
things,  adds  u  an  additional 
requirement  a  Standard  ft  Poor's  long- 
term  debt  (or  in  its  absence,  a  long-term 
deposit)  rating  of  at  least  A-.  The  new 
standaida  tfaerddre  give  MBSCC 
management  the  flexibibty  of  reviewing 
the  opinions  of  two  independent  rating 
agencies,  rather  than  )ast  one.  This 
additional  requirement  should  result  in  a 
nHwe  thorough  inspection  of  proposed 
letter  of  credit  Issucts.    , 


'  TW  UWfsi*  CoHMfdal  Code  defines  a 
"confinnin^  baak  aa  "om  i 
that  it  Witt  Maelf  koMT  a  cndM  alraa^  iaaaMi  by 
anotfier  bank  or  thai  sadl  a  credit  win  be  bonorad 
by  the  lesaar  or  a  thmi  beak.- UCC  S-MBff)  (ISSl). 

•  lack  letlar  of  crodN  MNl  aisa  stale  that  tt  Is 
subfed  to  eMhsrite  UotfM*  Caalsaa  and  PMctloss 
of  Docutnentary  Credit  (I8BS  Reviaioa)  htemattnaal 
Chanber  of  CoaaMTce  Pubw  No.  400  orlhe  UaifotiB 
Conmercial  Cede. 

•  SecHoB  17A(b)f9)(P)  of  the  Act  IB  U.S.C  TSq- 

>•  kOSOCs  nias  defiHa  "Basle  DsyasM- aa  a 
re^niiad  ariaiMM  depesM  la  I 


The  proposal  helps  to  ensme  die 
credit  quality  of  letters  of  credit  MBSCC 
receives  from  members  in  partial 
satisfaction  of  their  ParticiiMnts  Ptand 
contribution  requirements,  which  wiD 
facilitate  MBSCCs  ability  to  meet  its 
obligaticms.  incinding  trade  netting 
guarantees,  on  a  timely  basis  even  if 
more  than  one  member  defaults  on  its 
obligations  to  MBSCC  In  particular,  the 
proposed  25%  limit  on  the  acceptance  of 
letters  of  credit  from  any  one  issuer  will 
help  MBSCC  to  ensure  die  Uqnfatity  of 
the  Participants  Fund  by  preventing  too 
heavy  a  concentration  of  letters  of  credit 
from  one  financial  institution, 
particularly  if  the  failure  of  that 
financial  institution  coincides  with  an 
immediate  funding  requirement  such  aa 
a  member  default 

MBSCCs  Board  of  Directors  wiD  have 
discretion  to  accept  letters  of  credit 
issued  by  otherwise  financially  sound 
institutions  that  do  not  meet  the  rating 
criteria  generally  reqtiired  for  MBSCC 
acceptance.  The  proposed  rale, 
however,  appropriately  limits  MBSCCs 
exposure  1^  limiting  these  letters  of 
credit  issuers  to  0J%  (Vi  of  1%)  of  the 
value  of  all  deports  to  the  Participants 
Fund.  Thus,  the  proposed  rule  provides 
MBSCC  with  greater  flexibiUty  in 
approving  letter  of  credit  issuers  while 
reducing  risks  to  the  clearing  agency. 

nLCoDdusion 

For  the  reasons  stated  above,  the 
Commission  finda  that  the  propoaed  ni» 
change  is  consistent  with  section  17A  of 
die  Act 

It  IB  thaefore  ordered,  Pursuant  to 
section  19(b)(2)  of  die  Act  diat  die 
proposed  rule  change  (SR-MBSCC-W- 
08)  be,  and  hereby  ia,  approved. 

For  dia  CoBBiaaloB.  by  O*  Divtoioa  of 
Maiket  RegolatiaB.  pmnant  to  detegated 
autliority. 

MtfiantlLMifMlMl         ]^ 
Deputy  Secretary. 

[PR  Doc  92-2U3  FOed  1-29-82;  8:4s  am] 


[Rat  Na  IC-IMM;  ftia-TTtZ) 
EqiNW  invMtnwnts  H,  LP.  •!  aL; 


It  is  CHRenlly  not  leas  thaa  tlOMO  fsr  each  account 
fai  certain  aoooiBt  yoaps  held  by  Paittiipaflt 
brakaMsalam.  KOnC  rriaa  arlida  IV,  nde  1. 


January  23, 1982. 

MDiCv:  Securities  and  ExchangB 

Commission  ("SEC). 

action:  Notice  of  application  for 
exemption  under  die  Investment 
Company  Act  of  1040  (die  "Act"). 
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APPLICANTS:  Equus  Investments  II,  LP. 
(the  "Partnership"),  Equus  II 
Incorporated  (the  "Fund").  Equus 
Capital  Corporation  ("ECC"),  and  Equus 
Capital  Management  Corporation 
("ECMC"). 

RELEVANT  ACT  SECTIONS:  Order 
requested  under  section  57(c]  to  permit  a 
reorganization  otherwise  prohibited 
under  section  57(a). 
SUMMARY  OF  APPUCATION:  Applicants 
propose  a  reorganization  under  which 
the  Partnership  will  transfer  all  of  its 
assets,  including  all  securities  and  cash 
(subject  to  liabilities),  to  the  Fund  in 
exchange  for  Fund  shares  having  an 
aggregate  net  asset  value  equal  to  the 
value  of  the  net  assets  of  the 
Partnership. 

nuNQ  DATE:  The  application  was  filed 
on  September  25, 1991. 

HEARINQ  OR  NOTIRCATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  On 
FabruatylT.  1992,  and  should  be 
accompanied  by  proof  of  service  on 
appUcants,^ih  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  2929  Allen  Parkway,  suite 
2500,  Houston,  Texas  77019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  D.  Thomas.  Staff  Attorney,  at 
(202)  504-2263.  or  Max  Berueffy,  Branch 
Chief,  at  (202)  272-3016  division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applkants'  Representatives 

1.  The  Partnership,  a  business 
development  company  ("BDC')  as 
defined  in  section  2(a)(48)  of  the  Act 
was  organized  as  a  Delaware  limited 
partnership  on  June  2, 1966.  The 
investment  objective  of  the  Partnership 
is  to  achieve  capital  appreciation  by 
making  equity  and  equity-oriented 
investments  in  leveraged  buy-outs  of 
established  medium-sized  companies  or 
divisions  thereof  located  in  the  United 


States.  On  June  26. 1966,  the  Partnership 
filed  a  registration  statement  under  the 
Securities  Act  of  1933.  In  the  public 
offering  that  ensued,  1,844,041  units  of 
limited  partnership  interest  were  sold 
for  an  aggregate  sales  price  of 
$36,621,726.  The  net  proceeds  of  the 
offering  have  been  invested  primarily  in 
leveraged  buy-out  investments. 

2.  ECC  and  its  controlling  corporation, 
ECMC.  are  both  registered  as 
investment  advisers  under  the 
Investment  Advisers  Act  of  1940.  ECC 
and  ECMC  both  provide  investment 
advisory  services  to  the  Partnership. 
ECC  serves  as  the  managing  general 
partner  of  the  Partnership  and  is 
responsible  for  approving  the 
Partnership's  investments,  arranging 
financing  for  leveraged  buy-out 
transactions,  and  providing  management 
assistance  to  portfoHo  companies. 
ECMC  serves  as  the  partnership's 
management  company. 

3.  "Hie  Fund,  a  closed-end 
management  investment  company,  was 
organized  as  a  Delaware  corporation  on 
August  16, 1991.  The  investment 
objective  of  the  Fund  is  substantially  the 
same  as  that  of  the  Partnership.  The 
Fund  is  more  fully  described  in  the 
Registration  Statement  filed  under  the 
Securities  Act  on  Form  N-14  on 
September  6, 1991  (File  No.  33-42821). 
The  Fund  has  elected  BDC  status 
pursuant  to  the  provisions  of  sections 
2(a)(48](c]  and  54(a)  of  the  Act 

4.  Applicants  wish  to  enter  into  an 
agreement  and  plan  of  exchange  (the 
"Exchange")  under  which  the 
Partnership  will  transfer  to  the  Fund  all 
of  the  assets  of  the  Partnership, 
including  all  securities  and  cash  (subject 
to  liabilities),  in  exchange  for  Fund 
shares  having  an  aggregate  net  asset 
value  equal  to  the  value  of  the  net  assets 
of  the  Partnership.  Immediately 
following  the  Exchange,  the  former 
partners  of  the  Partnership  will  hold  the 
only  outstanding  Fund  shares.  These 
shares  will  include  60  shares  that 
represent  the  initial  capital  contributed 
to  the  Fund  by  the  Partnership.  The 
Fund  shares  will  then  be  distributed  by 
the  Partnership  to  the  partners,  with 
each  partner  receiving  a  pro  rata 
distribution  of  the  Fund  shares  for  the 
partnership  interest  held  prior  to  the 
Exchange.  Following  this  distribution, 
the  Partnership  will  be  liquidated  and 
dissolved. 

5.  As  compensation  for  its  services  to 
the  Partnership,  ECC  is  allocated  a 
portion  of  the  Partnership's  net  realized 
capital  gains  or  losses,  as  the  case  may 
be,  for  each  calendar  year  until  it  has 
received:  (a)  10%  of  the  Partnership's  net 
realized  capital  gains  calculated  on  a 
cumulative  basis  over  the  life  of  the 


Partnership  through  the  calendar  year,  if 
the  Partnership  has  generated  net 
realized  capital  gains  on  that  cumulative 
basis;  or  (b)  5%  of  the  Partnership's  net 
realized  capital  losses  calculated  on  a 
cumulative  basis  over  the  life  of  the 
Partnership  through  the  calendar  year,  if 
the  Partnership  has  generated  net 
realized  capital  losses  on  that 
cumulative  basis  ("Special  Allocation"). 
In  addition.  ECC  together  with  the  other 
general  partners  and  the  limited 
partners,  receives  allocations  and 
distributions  of  the  Partnership's  net 
realized  capital  gains  or  losses  in  excess 
of  ECCs  Special  Allocation  and  all 
other  profits,  losses,  deductions,  and 
credits,  in  proportion  to  its  capital 
contribution  to  the  Partnership. 

6.  Pursuant  to  a  management 
agreement  between  ECMC  and  the 
Partnership,  ECMC  receives  an  aniiual    ' 
management  fee  of  2%  of  the  net  assets 
of  the  Partnership  and  an  incentive  fee 
equal  to  10%  of  the  Partnership's 
cumulative  net  realized  capital  gains 
over  die  life  of  the  Partnership.  The 
cumulative  and  annual  amoimt  of  the 
ECMC  incentive  fee  will  be  determined 
at  the  end  of  each  fiscal  year  and  upon 
termination  of  the  Partnership.  If,  at  the 
end  of  any  year  or  upon  termination  of 
the  Partnership,  net  payments 
previously  made  to  ECMC  exceed  10% 
of  the  Partnership's  ciunulative  net 
realized  capital  gains  less  unrealized 
capital  depreciation,  ECMC  would  be 
required  to  repay  all  or  a  portion  of  the 
ECMC  incentive  fee  previously  received. 
In  addition  to  the  investment  advisory 
services  to  be  provided  by  ECMC, 
ECMC  also  provides,  on  behalf  of  ECC 
certain  administrative  services  to  the 
Partnership.  As  additional 
compensation  for  such  services,  ECMC 
currentiy  is  paid  annually  (i)  the  sum  of 
$10,000,  (ii)  the  sum  of  $15  per  limited 
partner  account  in  excess  of  3,000,  and 
(iii)  reimbursement  of  certain  out-of- 
pocket  expenses  relating  to  such 
services. 

7.  The  Fund  intends  to  enter  into  a 
management  agreement  with  ECMC  (the 
"Fund  Management  Agreement") 
whereby  ECMC  will  render  services  to 
the  Fund  substantially  the  same  as  those 
services  ECMC  currentiy  renders  to  the 
Partnership.  ECMC  intends  to  enter  into 
a  sub-adviser  agreement  with  ECC 
whereby  ECC  will  render  services  to  the 
Fund  substantially  the  same  as  those 
services  ECC  currentiy  renders  to  the 
Partnership. 

6.  In  return  for  its  services  and  the 
expenses  that  ECMC  assumes  under  the 
Fund  Management  Agreement  the  Fiud 
will  pay  ECMC  on  a  quarteriy  basis,  a 
management  fee  equal  to  0.5%  of  the  net 
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assets  of  the  Fund  on  the  last  day  of 
each  calender  quarter  (2%  per  annum). 
The  management  fee  is  payable 
quarterly  in  arrears. 

9.  In  addition  to  the  management  fee, 
the  Fund  will  pay  ECMC  quarterly  and 
at  the  final  dissolution  or  liquidation  of 
the  Fund  an  incentive  fee  in  an  amount 
equal  to  20%  of  the  net  realized  capital 
gains  less  unrealized  capital 
depreciation  of  the  Fund  and  the>, 
Partnership  on  a  cumulative  basis  from 
October  23, 1987  through  the  end  of  the 
calendar  quarter,  less  the  aggregate 
amount  of  the  incentive  fee  payments  in 
prior  periods.  If  the  amount  of  the 
incentive  fee  in  any  quarter  is  a  negative' 
number,  or  cumulative  net  realized 
capital  gains  less  unrealized  capital 
depreciation  at  the  end  of  any  fiscal 
quarter  is  less  than  such  amount 
calculated  at  the  end  of  the  previous 
fiscal  quarter,  ECMC  will  be  required  to 
repay  to  the  Fund  all  or  a  portion  of  the 
incentive  fee  previously  paid. 

10.  In  return  for  its  services,  ECMC 
will  pay  ECC  quarterly  and  at  the  final 
dissolution  or  liquidation  of  the  Fund  an 
incentive  fee  in  an  amount  equal  to  10% 
of  the  net  realized  capital  gains  less 
unrealized  capital  depreciation  of  the 
Fund  and  the  Partnenhip  on  a 
cumulative  basis  fitim  October  23, 1987 
through  the  end  of  each  calendar 
quarter,  less  the  aggregate  amount  of  the 
incentive  fee  payments  in  prior  periods. 
If  the  amount  of  the  incentive  fee  in  any 
quarter  is  a  negative  number,  or 
cumulative  net  realized  capital  gains 
less  unrealized  capital  depreciation  at 
the  end  of  any  quarter  is  less  than  such 
amount  calculated  at  the  end  of  the 

'  previous  quarter,  ECC  will  be  required 
to  repay  to  ECMC  all  or  a  portion  of  the 
incentive  fee  previously  paid. 

11.  At  a  meeting  of  the  general 
partners  of  the  Partnership,  including  all 
of  the  independent  general  partners, 
held  in  September  1991,  ECC 
recommended  that  the  general  partners 
consider,  and  the  general  partners 
approved,  the  Exchange.  The  board  of 
directors  of  the  Fund,  including  all  of  the 
independent  directors,  also  considered 
and  approved  the  Exchange.  Both  the 
general  partners  and  the  directors  found 
that  the  Exchange  would  be  in  the  best 
interests  of  the  Partnership  and  the 
Fund,  and  that  the  Exchange  will  not 
result  in  dilution  of  the  financial 
interests  of  the  limited  or  general 
partners  of  the  Partnership  when  their 
interests  are  converted  to  Fund  shares. 

12.  The  Exchange  must  be  approved 
by  a  majority  interest  of  the  limited 
partners  of  the  Partnership,  in 
accordance  with  the  Delaware  Revised 
Uniform  Limited  Partnership  Act. 
Solicitation  of  limited  partner  approval 


of  the  Plan  will  be  made  by  means  of  a 
proxy  statement/prospectus,  an 
example  of  whidi  is  in  the  N-14 
registration  statement.  The  proxy 
statement/prospectus  will  describe  the 
nature  of  and  reasons  for  the  Exchange, 
the  tax  and  other  consequences  to  the 
limited  partners  of  the  Partnership,  and 
other  relevant  matters,  including 
comparisons  of  the  Fimd  and  the 
Partnership  in  terms  of  their  investment 
objectives  and  policies,  fee  structures, 
management  structxires,  and  other 
aspects  of  their  operations,  as  well  as 
the  financial  information  required  by 
Form  N-14. 

13.  The  Exchange  will  establish  the 
Fund  as  a  successor  investment  vehicle 
to  the  Partnership.  The  Exchange  will 
permit  partners  to  pursue  as 
shareholders  of  the  Fund  the  same 
investment  objectives  and  policies  they 
were  expecting  from  the  Partnership 
without  sacrificing  the  pass-through  tax 
features  of  the  Partnership.  The 
Exchange  will  also  provide  the  partners 
the  increased  liquidity  that  arises  from 
the  corporate  form  of  organization, 
which  is  more  familiar  to  possible 
investors  in  the  secondary  market, 
virhen  the  Partnership  was  organized, 
BDCs  could  not  qualify  as  "regulated 
investment  companies"  imder  the 
Internal  Revenue  Code  of  1986  (the 
"Code").  The  only  way  to  provide  the 
investors  in  a  BDC  with  distributions 
free  from  double  taxation  was  by  use  of 
the  partnership  format.  However,  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  amended  the  Code  to 
provide  that  BDCs  may  qualify  as 
regulated  investment  companies.  It  is 
also  believed  that  organization  as  a 
corporation  will  prove  beneficial  in  that 
the  Fund  will  be  simpler  and  less 
expensive  to  operate  than  the 
Partnership. 

14.  The  Exchange  will  not  be  effected 
unless  and  until  each  of  the  following 
conditions  is  satisfied:  (a)  The  N-14 
Registration  Statement  has  been 
declared  effective;  (b)  the  Exchange  has 
been  approved  by  a  majority  in  interest 
of  the  limited  partners  of  the 
Partnership;  (c)  the  SEC  has  issued  an 
order  relating  to  the  application;  and  (d) 
the  Fund  has  received  opinions  of 
counsel  that  the  Exchange  will  have 
specified  tax  consequences. 

15.  ECC  and  ECMC  are  bearing  a 
portion  of  the  expenses  of  the  Exchange 
by  providing  services  of  their  employees 
in  designing  and  effectuating  the 
Exchange  and  in  preparing  the 
application.  The  terms  of  the  Exchange 
provide  that  the  other  expenses  of  the 
Exchange  (including,  without  limitation, 
fees  and  disbursements  of  attorneys  and 
auditors  and  printing  costs  of  proxy 


soliciting  material  but  excluding  up  to 
$50,000  in  fees  and  expenses  that  may 
be  paid  by  the  Partnership  to  an 
independent  soliciting  agency  to  solicit 
proxies  from  the  Partnership's  limited 
partners)  will  be  borne  by  the 
Partnership  up  to  the  amount  of 
$100,000.  Any  amount  in  excess  of 
$100,000  will  be  allocated  to  ECC  and 
ECMC.  As  of  the  time  of  the  filing  of  the 
amended  application,  ECC  estimates 
that  the  $100,000  level  will  be  exceeded 
by  approximately  $10,000.  The  directors 
of  the  Fund  and  general  partners  of  the 
Partnership  believe  that,  in  view  of  the 
expected  benefits  to  applicants,  it  is 
reasonable  to  allocate  exi>en8es  of  the 
Exchange  in  the  foregoing  manner. 

Applicants'  Legal  Conclusions 

1.  Apphcants  seek  an  exemption 
pursuant  to  section  57(c)  of  the  Act  from 
the  provisions  of  section  57(a)  of  the  Act 
to  the  extent  necessary  to  permit  the 
Exchange.  Section  57(a),  in  pertinent 
part  prohibits  certain  affiliated  persons 
of  a  BDC  from  selling  to  or  purchasing 
from  the  BDC  any  security  or  other 
property.  Section  57(a)  of  the  Act 
disallows  the  Exchange  because  the 
Partnership  is  the  sole  shareholder  of 
the  Fund,  and  therefore  controls  the 
Fund  as  that  term  is  used  in  section 
56(b)(2)  of  the  Act.  Section  57(a)  also 
applies  to  the  Exchange  because  FCC,  in 
addition  to  being  an  interest  holder  in 
the  Partnership,  will  be  an  investment 
adviser  of  the  Fund 

2.  Applicants  believe  that  the  terms  of 
the  Exchange  meet  the  criteria 
contained  in  section  57(c)  of  the  Act.  /.e. 
(a)  that  the  terms  of  the  proposed 
transaction  are  reasonable  and  fair  to 
all  parties  and  do  not  involve 
overreaching  of  the  Partnership  or  the 
Fund  on  the  part  of  any  person 
concerned,  (b)  that  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  Partnership  and  the  Fund, 
and  (c)  that  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act.  Applicants  offer  the  following 
arguments  in  support  of  this  conclusion: 

(a)  Given  the  similarity  of  investment 
objectives  and  policies  of  the  Fund  and 
the  Partnership,  the  Fund  will  be 
attempting  to  assemble  a  portfolio  of 
securities  substantially  similar  to  that 
held  by  the  Partiiership.  The  same 
investment  adviser  that  selected  the 
investments  for  the  Partnership  will  be 
selecting  them  for  the  Fund. 

(b)  No  brokerage  commission,  fee,  or 
other  remuneration  will  be  paid  in 
connection  with  the  Exchange.  Neither 
the  limited  partners  nor  FCC  will  receive 
any  financial  benefit  from  the  Exchange 
apart  from  their  pro  rata  interests  in 


J664^ 


Feoera  Register  /  Vol.  57.  No.  20  /  Thursday.  January  30. 1992  /  Notices 


Fund  shares  and  other  property 
distributed  by  the  Partnership  upon 
dissolution. 

(c)  If  effected  m  the  manner  described 
in  the  application,  the  Exchange  will 
result  in  no  gain  or  loss  being  recognized 
by  partners  of  the  Partnership.  Thus,  as 
a  body,  the  partners  will  become 
investors  in  an  entity  that  offers  greater 
liquidity  than  the  Partnership  without 
immediate  tax  consequences  and 
witiKHit  having  incurred  brokerage 
charges  in  order  to  do  so. 

(d)  A  majority  of  the  members  of  the 
board  of  directors  of  the  Fund  and  a 
majority  of  the  general  partners  of  the 
Partnership,  including  a  majority  of  the 
prospective  independent  directors  and  a 
majority  of  the  independent  general 
partners,  have  approved  the  Exchange. 

(e)  Fund  shares  will  be  issued  at  their 
net  asset  values.  At  the  time  the 
Exchange  is  effected,  there  will  be  no 
Fund  stwres  outstanding,  except  for  the 
shares  issued  when  seed  capital  was 
contributed.  Thus,  the  question  of 
whether  Fund  shareholders  will  be 
diluted  as  a  result  of  the  exchange  does 
not  arise. 

For  the  Commissioa  by  the  Division  of 
investment  Management,  onder  delegated 
authority. 

Mai^arat  H.  McFviMKi, 
Deputy  Secretary. 

(FR  Doc.  92-2194  Filed  1-29-82:  8:4fe  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

( ReL  No.  IC-1t486;  tto.  S11-53941 
Mony  Legaqf  Variable  Account  A 

|a.nuar>'  23. 1992. 

agency:  Securities  and  Exchange 

Commission  **SEC']. 

action:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act").     

APPUCAim  Mony  Legacy  Variable 
Account  A. 

RCLEVAirr  1940  ACT  SECTION:  Order 
requested  under  section  8(f}. 
SUMMARY  OF  APMJCATION:  The 
Applicant  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company  as  defined  by  the  1940  Act 
FlLNM  OATC  The  appbcation  was  filed 
on  December  9. 1901. 
HEANUM  0«  MOTOTCATIOM  OF  MEAMNO: 
If  no  hearing  is  ordered,  the  appbcation 
will  be  grained.  Any  interestcnd  person 
may  request  a  hearhig  on  this 
applicatkn.  er  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 


be  received  by  the  SEC  by  5:30  p.m.  on 
February  \K  1992.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  tlie  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  at  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or  for 
lawyers,  by  certificate.  Request 
notification  of  the  dale  of  a  hearing  by 
v«iting  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  1740  Broadway,  New  York. 
New  York  10019. 
FOR  FURTHER  MFORMATION  CONTACT 

Yvonne  M.  Hunold.  Senior  Attorney 
(202)  272-2876,  or  Heidi  Stam,  Assistant 
Chief  (202)  272-2060,  Office  of  hisurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant's  R^wesentatioiis 

1.  The  Applicant  a  unit  investment 
trust,  is  a  separate  account  of  MONY 
Legacy  Life  Insurance  Company 
("Legacy").  The  AppUcant  registered 
under  the  194q  Act  and  filed  its 
registration  statement  (Reg.  No.  811- 
5394)  under  the  Act  on  November  20. 
1987. 

2.  The  Applicant  also  filed  three 
registration  statements  pursuant  to  the 
Securities  Act  of  1933.  On  November  20. 
1987.  the  Applicant  filed  a  registration 
statement  on  Form  N-4  (Reg.  No.  33- 
18626)  for  an  indefinite  amount  in 
accordance  with  Rule  24f-2.  of  flexible 
premium  variable  annuity  contracts, 
which  became  effective  on  December  17. 
1987.  the  date  on  which  the  initial  public 
offering  commenced.  On  March  25. 1988. 
the  Applicant  filed  two  registration 
statements  on  Form  N-4  (Reg.  Nos.  33- 
20839  and  33-2064a  respectively)  for  an 
indefinite  amount  in  accordance  with 
Rule  24f-2.  of  flexible  payment  variable 
annuity  contracts,  both  of  which  became 
effective  on  August  1. 1988,  the  date  on 
which  their  respective  initial  pubbc 
offerings  cooimenced. 

3.  Due  to  the  Merger  of  Legacy  into 
The  Mutual  life  Insurance  Company  of 
New  York  ("Matual  of  New  York")  on 
February  2a  1991  ("Merger"),  the 
Applicant  ceased  to  exist  as  a  separate 
entity.  The  Boards  of  Directors  of 
Legacy  and  of  Mutual  of  New  Yoric 
approved  the  Merger.  Under  New  York 
Insurance  Law.  no  security  holder 
audiotizatioo  of  the  Merger  was 
required. 


4.  In  connection  with  the  Merger,  all 
assets,  reserves,  and  other  liabilities  of 
the  Applicant  were  transferred  to  an 
affiliated  separate  account  MONY 
Variable  Account  A  ("MONY  VA-A") 
(Reg.  No.  811-6216).  and  Mutual  of  New 
York  became  the  depositor  of.  and 
obligated  under,  the  flexible  payment 
variable  annuity  contracts  issued  by 
Legacy  (the  purchase  payments  for 
which  were,  prior  to  the  Merger, 
allocated  to  Applicant).  No  assets  have 
been  retained  by  te  Applicant,  and  no 
debts  or  other  liabilities  of  the  Applicant 
are  outstanding.  The  expenses  incurred 
in  connection  with  the  Merger  were 
primarily  legal  accounting,  and 
administrative  and  were  absorbed  by 
Mutual  of  New  York.  None  of  the 
expenses  were  allocated  to  or  paid  by 
the  Applicant  or  by  MONY  VA-A. 

5.  Each  security  holder  of  the 
Applicant  had  the  same  interest  in  the 
MONY  VA-A  Immediately  following  the 
Merger  as  such  security  holder  had  in 
the  Applicant  fanmediately  prior  to  the 
Merger,  without  diminution  in  any  way. 
The  Applicant  has  no  security  holders 
who  did  not  receive  a  distribution  of 
their  interest  by  allocation  ad  transfer  to 
MONY  VA-A  as  a  result  of  the  Merger. 

6.  An  order  with  respect  to  the  Merger 
granting  an  exemption  pursuant  to 
section  17(b)  from  section  17(a)  of  he 
1940  Act  was  issued  by  the  Commission 
on  February  28, 1991  (Rel.  No.  IC-18022). 

7.  The  Applicant  has  not.  within  the 
last  18  months,  transferred  any  of  its 
assets  to  a  separate  trust  the 
beneficiaries  of  which  were  or  are 
sectuity  holders  of  the  Applicant. 

8.  The  Applicant  is  not  a  party  to  any 
litigation  at  administrative  proceedings. 
The  Applicant  is  not  now  engaged,  nor 
does  it  pn^wse  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  Camninioo.  bf  tbc  Division  oi 
Investmeat  Manafemeiit  pursuant  to 
delegated  aolharity. 
MaisMrt  H.  McFariMd. 

Deputy  Secntary. 

(FR  Doc.  92-2272  Ried  1-29-92: 8:45  am]    . 
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applicant:  Mony  Legacy  Variable 
Account  L. 

RELEVANT  1940  ACT  SECTION:  Order 
requested  under  section  8(f)- 
SUMMARY  OF  APPLICATION:  The 

Applicant  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company  as  deBned  by  the  1940  Act. 
nUNQ  DATE:  The  application  was  filed 
on  December  9. 1991. 
HEARINQ  OR  NOTIPICATION  OF  HEARINO: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
February  18, 1992.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit,  or  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC.    - 
ADDRESSES:  Secretary,  SEC  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicant,  1740  Broadway,  New  York, 
New  York  10019. 

FOR  FURTHER  INFORMATION  CONTACH 
Yvonne  M.  Hunold,  Senior  Attorney 
(202)  272-2676,  or  Heidi  Stam,  Assistant 
Chief  (202)  272-2060,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SECs  PubUc 
Reference  Branch. 

Applicant's  Representatives 

1.  The  Applicant,  a  unit  investment 
trust,  is  a  separate  account  of  MONY 
Legacy  Life  Insurance  Company 
("Legacy").  The  Applicant  registered 
under  the  1940  Act  and  filed  its 
registration  statement  (Reg.  No.  811- 
4275]  under  the  1940  Act  on  April  3. 
1985. 

2.  The  Applicant  also  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  on  April  3, 1985 
(Reg.  No.  2-96860)  for  an  indefinite 
amount,  in  accordance  with  Rule  24f-2, 
of  flexible  premium  variable  life 
insurance  contracts,  which  became 
effective  on  February  14, 1986,  the  date 
on  which  the  initial  pubUc  offering 
commenced. 

3.  Due  to  the  Merger  of  Legacy  into 
The  Mutual  Life  Insurance  Company  of 
New  York  ("Mutual  of  New  York")  on 
February  28, 1991  ("Merger"),  the 


Applicant  ceased  to  exist  as  a  separate 
entity.  The  Boards  of  Directors  of 
Legacy  and  of  Mutual  of  New  York 
approved  the  Merger.  Under  New  York 
Insurance  Law,  no  security  holder 
authorization  of  the  Merger  was 
required. 

4.  In  connection  with  the  Merger,  all 
assets,  reserves,  and  other  liabilities  of 
the  Applicant  were  transferred  to  an 
affiliated  separate  accoimt,  MONY 
Variable  Account  L  ("MONY  VA-L") 
(Reg.  No.  811-6215),  and  Mutual  of  New 
York  became  the  depositor  of,  and 
obligated  under,  the  flexible  payment 
variable  life  insurance  contracts  issued 
by  Legacy  (the  purchase  payments  for 
which  were,  prior  to  the  Merger, 
allocated  to  the  Applicant).  No  assets 
have  been  retained  by  the  Applicant 
and  no  debts  or  other  liabilities  of  the 
Applicant  are  outstanding.  The 
expenses  inciured  in  connection  with 
the  Merger  were  primarily  legal, 
accounting,  and  administrative  and 
were  absorbed  by  Mutual  of  New  York. 
None  of  the  expenses  were  allocated  to 
or  paid  by  the  Applicant  or  by  MONY 
VA-L 

5.  Each  security  holder  of  the 
Applicant  had  the  same  interest  in  the 
MONY  VA-L  immediately  following  the 
Merger  as  such  security  holder  had  in 
the  Applicant  immediately  prior  to  the 
Merger,  without  diminution  in  any  way. 
The  Applicant  has  no  security  holders 
who  did  not  receive  a  distribution  of 
their  interest  by  allocation  and  transfer 
to  MONY  VA-L  as  a  result  of  the 
Merger. 

6.  An  order  with  respect  to  the  Merger 
granting  an  exemption  pursuant  to 
section  17(b)  from  section  17(a)  of  the 
1940  Act  was  issued  by  the  Commission 
on  February  28, 1991  (Rel.  No.  IC-18022). 

7.  The  Applicant  has  not,  within  the 
last  18  months,  transferred  aity  of  its 
assets  to  a  separate  trust  the 
beneficiaries  of  which  were  or  are 
security  holders  of  the  Applicant 

6.  The  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceedings. 
The  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maigaral  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-2273  Filed  1-29-01: 8:45  am] 
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[Rat  Na  IC-18497:  Na  •11-S132] 
Mony  Lsgacy  VarlaMt  Account  8 

January  23. 1992. 

agency:  Securities  and  Exchange 

Commission  ("^C"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPUCAim  Mony  Legacy  Variable 
Account  S. 

RELEVANT  1M0  ACT  SECTION:  Order 
requested  under  section  8(f). 
SUMMARY  OF  APPLJCATION:  The 
Applicant  seeks  an  order  declaring  that 
it  has  ceased  to  be  an  investment 
company  as  defined  by  the  1940  Act 
nuNQ  DATE:  The  application  was  filed 
on  December  9, 1991. 
HEARINO  OR  NOTIFICATION  OF  HEARINO: 
ff  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
February  18, 1992.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Apphcant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicant  1740  Broadway,  New  York, 
New  York  10019. 

FOR  FURTHER  INFORMATION  CONTACT 
Yvonne  M.  Hunold.  Senior  Attorney 
(202)  272-2876,  or  Heidi  Stam,  Assistant 
Chief  (202)  272-2080,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATN>N: 
Following  is  a  summary  of  the 
application:  the  complete  appUcation  is 
available  for  a  fee  from  the  SECs  PubHc 
Reference  Branch. 

Applicant's  Repreaentalioas 

1.  The  AppUcant  a  unit  investment 
trust  is  a  separate  account  of  MONY 
Legacy  Life  Insurance  Company 
("Legacy").  The  Applicant  registered 
under  the  1940  Act  and  filed  its 
registration  statement  (Reg.  No.  811- 
5132)  thereunder  on  April  29. 1987. 

2.  The  Applicant  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  on  April  29. 1987  (Reg.  No.  33- 
13850).  for  an' indefinite  amount  in 
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accordance  widi  Rule  24f-2.  of  variable 
life  insurance  with  additional  premium 
option  contracts,  which  became 
effective  on  August  25, 1987,  the  date  on 
which  the  initial  public  offering 
commenced. 

3.  Due  to  the  Merger  of  Legacy  into 
The  Mutual  Life  Insurance  Company  of 
New  York  ("Mutual  of  New  York")  on 
February  28. 1991  ("Merger"),  the 
Applicant  ceased  to  exist  as  a  separate 
entity.  The  Boards  of  Directors  of 
Legacy  and  of  Mutual  of  New  York 
approved  the  Merger.  Under  New  York 
Insurance  Law.  no  security  holder 
authorization  of  the  Merger  was 
required. 

4.  In  coanection  with  the  Merger,  all 
assets,  reserves,  and  other  liabilities  of 
the  Applicant  were  transferred  to  an 
affiliated  separate  account,  MONY 
Variable  Account  S  ("MONY  VA-S" 
(Reg-  No.  811-0217).  and  Mutual  of  New 
Yoil:  became  the  depositor  of,  and 
obligated  under,  the  variable  life 
insurance  with  additional  premium 
option  contracts  issued  by  Legacy  (the 
purchase  payments  for  which  were, 
prior  to  thie  Merger,  allocated  to  the 
Applicant].  No  assets  have  been 
retained  by  the  Applicant,  and  no  debts 
or  other  liabilities  of  the  Applicant  are 
outstanding.  The  expenses  incurred  in 
connection  with  the  Merger  were 
primarily  legal,  accounting,  aiul 
administrative  and  were  absorbed  by 
Mutual  of  New  York.  None  of  the 
expenses  were  allocated  to  or  paid  by 
the  Applicant  or  by  MONY  VA-S. 

5.  Each  security  holder  of  the 
Applicant  had  the  same  interest  in  the 
MONY  VA-S  immediately  following  the 
Merger  as  such  security  holder  had  in 
the  Applicant  hnmediately  prior  to  the 
Merger,  without  diminution  in  any  way. 
TTje  Applicant  has  no  security  holders 
who  did  not  receive  a  distribution  of 
their  interest  by  allocation  and  transfer 
to  MONY  VA-S  as  a  result  of  the 
Merger. 

6.  An  order  with  respect  to  the  Merger 
granting  an  exemption  pursuant  to 
section  17(b)  from  section  17(a)  of  the 
1940  Act  was  issued  by  the  Commission 
on  February  28. 1991  (Rel.  No.  IC-18022). 

7.  The  Applicant  has  not,  within  the 
last  18  months,  transferred  any  of  its 
assets  to  a  separate  trust,  the 
beneficiaries  of  which  were  or  are 
security  holders  of  the  Applicant. 

a  The  AppHcant  is  not  a  party  to  any 
litigation  or  admiitistratTve  proceedings. 
The  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 


UMI 


For  the  Comnrissioo,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Maisarat  H.  McFntand. 
Deputy  Secretary- 

[FR  Doc.  92-2274  Filed  1-29-62:  8:45  am) 
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IRel.  No.  IC-1M89;  S1 1-39511 

Pllgrain  Corporal*  Cash  Fund;  Notice 
of  Daroglstratlon 

January  22, 19B2. 

aqenct:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCMfT  Pilgram  Corporate  Cash 
Fund  (the  "Fund"). 

RELEVANT  1840  ACT  SECTIONS:  Section 
8(f)  and  rule  8f-l  thereunder. 
SUMMARY  OF  APPUCATtON:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
HUNG  DATE:  The  application  was  filed 
on  October  11. 1991  and  amended  on 
lanuary  10, 1992. 

HEARMQ  OR  NOTIFICATION  OF  HEARINQ: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  18. 1992.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SBCs  Secretary. 

ADDRESSES:  Secretary,  SEC  450  5th 
Street.  NW..  Washingtoa  DC  20549. 
Applicant  10111  Santa  Monica 
Boulevard.  Los  Angeles.  California 
90067. 

FOR  FURTHER  INFORMATION  CONTACT 

Marc  Duffy,  Staff  Attorney,  (202)  272- 
2511.  or  Max  Berueffy.  Branch  Chief. 
(202)  272-3016  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 


AppUcaat's  RopnsMtatiaiis 

1.  The  Fund  is  a  California 
corporation  and  open-end  diversified 
management  company  registered  under 
the  Act.  On  January  26, 1984.  the'Fund 
filed  a  registration  statement  on  Form 
N-lA.  thereby  registering  under  section 
8(b)  of  the  Act  and  under  the  Securities 
Act  of  1933.  The  Fund's  registration 
statement  became  effective  on  March 
21. 1988  and  its  initial  public  offering 
commenced  on  this  date. 

2.  Chi  September  6. 1988  the  Fund's 
Board  of  Directors  approved  an 
Agreement  for  the  Transfer  of  Assets 
and  Liabilities  (the  "Agreement") 
between  the  Fund  and  the  PAR  Fund,  a 
series  of  Pilgram  Adjustable  Rate  Fund 
(File  No.  811-3645)  (Che  "Company"). 

3.  The  Board  of  Directors,  on  behalf  of 
the  Fund,  filed  proxy  materials  dated 
October  7. 1988  with  the  SEC  to  obtain 
shareholder  approval  of  the  proposed 
Agreement  At  a  meeting  on  November 
11. 1988.  a  majority  of  the  Fund's 
shareholders  approved  the  Agreement. 

4.  On  November  11. 1988,  the  date  of 
the  transfer  of  assets  and  liabilities,  (the  - 
"Closing  Date")  the  Fund  had  1,085.040 
shares  outstanding  with  an  aggregate 
net  asset  value  of  $10,800,315  and  a  net 
asset  value  per  share  of  $9.95.  On  the 
Closing  Date,  all  of  the  assets  of  the 
Fund  were  transferred  to  the  Company 

in  exchange  for  equivalent  interests  in 
shares  of  die  Company,  which  in  turn 
were  issued  to  the  owners  of  the  Fund. 
Pursuant  to  the  exchange,  the  Fund 
received  610377  shares  of  the  Company 
with  an  aggregate  net  asset  value  of 
$10.800315  aiui  a  net  asset  value  per 
share  of  $17iia 

5.  All  expenses  incurred  in  connection 
with  the  transfer  of  assets  and  liabilities 
and  the  liquidation  of  the  Fund, 
consisting  of  legal  fees,  accounting  fees, 
and  printing  and  mailing  costs  of  the 
proxy  solicitation,  were  paid  by  First 
Capital  HolAigs  Corp.  ("First  Capital"), 
the  parent  corporation  of  Pilgrim 
Management  Corporation,  the  Fund's 
investment  adviser,  and  an  affiliated 
person  of  the  Fund  within  the  meaning 
of  section  2(a)(3)  of  the  Act.  The  Fund 
incurred  no  expenses  in  connection  with 
the  transfer  of  assets  and  liabilities  and 
liquidatitm. 

6.  At  the  time  of  filing  of  the 
application,  the  Fund  had  no 
shareholders,  assets  or  liabilities.  The 
Fund  is  not  a  party  to  any  litigation  or 
administrative  proceedings.  The  Fund  is 
cxirrent  on  its  filings  of  Form  N-SAR. 
The  Fund  is  not  engaged,  nor  does  it 
propose  to  engage,  in  any  business 
activities  other  tfian  those  necessary  for 
the  winding  up  of  its  affairs.  The  Fiuid 
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intmds  to  file  a  Certificate  of 
Dissolution  with  the  Department  of 
State  of  the  ttate  of  California. 

For  the  SEC  bjr  the  Division  of  Investment 
Management  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary: 

IFR  Doc.  92-2196  Filed  1-29-92: 8:45  am] 
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[RaL  Na  IC-1MM;  FIte  Na  811-54SC] 
RSVP  Vaitabte  Ltf e  Account  One 

January  23. 1992. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

applicant:  RSVP  Variable  Life  Account 
One  of  Anchor  National  Life  Insurance 
Company  ("Applicant"). 

RELEVANT  1940  ACT  SECTION:  Order 
requested  under  section  8(f). 
SUNIMARY  OF  APPUCATtON:  Applicant 
seeks  an  order  under  section  8(f)  of  the 
Act  declaring  that  it  has  ceased  to  be  an 
investment  company. 
nUNQ  DATE:  The  application  was  filed 
on  May  16, 1991  and  amended  on 
October  2. 1991. 

HEARINQ  OR  NOTIFICATION  OF  HEARINO: 

If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
appUcatioit.  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  5:30  p.m..  on  February  18, 
1992.  Request  a  hearing  in  writing,  giving 
the  nature  of  your  interest,  the  reason 
for  the  request  and  the  issues  you 
contest.  Serve  the  Applicant  with  the 
request  either  personally  or  by  mail 
and  also  send  it  to  the  Secretary  of  the 
SEC  along  with  proof  of  service  by 
affidavit  or.  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of  ^ 
the  SEC 


;  Secretary,  SEC,  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicant  c/o  Susan  L  Harris,  Esq.. 
Anchor  National  Life  Insurance 
Company.  11601  Witehire  Boulevard. 
Los  Angeles.  California  90025. 
FOR  FURTHER  RIFORMATION  CONTACT 
Thomas  E.  Bisset  Staff  Attorney,  at 
(202)  272-2058  or  Heidi  Stam.  Assistant 
Chief,  at  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  HmMIMATMNC  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 


available  for  a  fee  from  the  SECs  Public 
Reference  Branch. 

Applicant's  Representations 

1.  Applicant  filed  a  notification  of 
registration  on  Form  N-8A  and  an  initial 
registration  statement  on  Form  N-8B-2 
on  January  22. 1966.  Applicant  filed  a 
registration  statement  on  Form  S-6 
pursuant  to  the  Seoirities  Act  of  1933  on 
January  22, 1988  and  a  pre-effective 
amendment  on  May  16, 198&  The 
registration  statement  became  effective 
on  June  1. 198&  An  indefinite  number  of 
securities  were  registered  pursuant  to 
Rule  24f-2  under  the  Act. 

2.  Applicant  was  originally 
established  by  Integrated  Resources  Life 
Insurance  Company  pursuant  to  Iowa 
insurance  law  on  January  15. 1988. 
Applicant  was  assumed  intact  by 
Anchor  National  Life  Insurance 
Company  ("Anchor  National")  on 
January  18, 1990,  as  part  of  an 
assumption  reiiuurance  transaction  by 
which  Anchor  National  assumptively 
reinsured  the  variable  life  insurance 
policies  (the  "Policies")  issued  by  the 
Applicant  Anchor  National 
reestablished  Applicant  as  a  separate 
account  under  California  insurance  law. 

3.  Applicant  invests  exclusively  in  the 
Anchor  Series  Trust  an  open-end 
diversified  management  company 
registered  under  the  Act  (File  No.  811- 
3836). 

4.  On  September  27. 1990,  the 
Executive  Committee  of  the  Board  of 
Directors  of  Anchor  National 
unanimously  approved  a  resolution 
authorizing  the  assumptive  reinsurance 
of  the  Applicant.  On  February  15, 1991. 
Anchor  National  transferred,  on  behalf 
of  Applicant  and  Phoenix  Mutual  Life 
Insurance  Company  ("Phoenix  Mutual") 
acquired  intact  on  behalf  of  its  Phoenix 
Mutual  Variable  Universal  Life  Account 
("I%oenix  VUL  Account),  all  twelve  sub- 
accounts of  the  Applicant  and  the 
assets  and  offsetting  liabilities 
contained  therein.  Phoenix  Mutual 
assumed  all  the  liabilities,  obligations 
and  guarantees  of  the  Policies  as  of  that 
date.  No  Policy  owner  vote  or  consent 
was  required  either  under  the  terms  of 
the  Policies  or  of  Anchor  Series  Trust  or 
otherwise  under  the  1940  Act  or  state 
law,  with  respect  to  the  assumption 
reinsurance  transaction. 

5.  Phoenix  VUL  Account  is  a  unit 
investment  trust  created  pursuant  to 
Connecticut  insurance  law  fuid 
registered  under  the  1940  Act  On 
October  9, 1990,  the  Phoenix  VUL 
Account  filed  a  registration  statement 
pursuant  to  the  Securities  Act  of  1933  for 
the  reinsured  PoUcies  (File  No.  33- 
37129).  The  registration  statement 
became  effective  on  February  15, 1991. 


Anchor  Series  Tmst  remains  the 
investment  fund  for  the  reinsured 
Policies. 

6.  Applicant  has  no  assets.  Applicant 
has  no  debts  or  other  liabilities 
outstanding.  Applicant  is  not  party  to 
any  litigation  or  a^inistrative 
proceedings.  Applicant  has  no 
securityh(^er8.  All  filings  with  the 
Commission  required  under  the  federal 
securities  laws  to  be  made  by  the 
Apphcant  have  been  made. 

7.  Applicant  is  not  now  engaged  nor 
does  it  intend  to  engage  in  any  business 
activity  other  than  that  necessary  for  the 
winding-up  of  its  affairs. 

8.  All  expenses  incurred  in  connection 
with  the  assumption  reinsurance  of  the 
Applicant  were  borne  by  Anchor 
National.  No  brokerage  fees  were 
incurred  m  connection  with  the 
assumption  reinsurance  of  the 
Applicant. 

9.  All  filings  and  other  actions 
required  by  state  insurance  law  have 
been  completed.  The  assinnption 
reinsurance  transaction  has  been 
approved  by  the  appropriate  state 
regulatory  authorities. 

For  the  Commissioa  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mwgarat  H.  McFariud. 
Deputy  Secretary. 

[FR  Doc.  92-2275  Filed  1-29-S2: 8:45  am] 
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(ReL  No.  IC--18500;  FUs  Na  •11-46101 

VariaMs  Ufs  Account  On* 

January  23. 1982. 

AOENCV:  Securities  and  Exchange 

Commission  ("^C'). 

ACTION:  Notice  of  Application  for 
Deregistration  tmder  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT  Variable  Life  Account  One 
of  Anchor  National  Life  Insurance 
Company  ("Applicant"). 

RELCVANT  1M0  ACT  SRCTION.  Order 
requested  under  section  8(f). 
SUMMARY  OF  APPUCATKNt  Applicant 
seeks  an  order  under  section  8(f)  of  the 
Act  dedaring  that  it  has  ceased  to  be  an 
investment  company. 

FUJNO  DATE:  The  application  was  filed 
on  May  16, 1991  and  amended  on 
October  2. 1901. 


HEARINO  OR  HOTMCATION  OF  I 
If  no  hearing  is  ordered,  die  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
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received  by  5:30  p.m.,  on  February  18. 
1992.  Request  a  hearing  in  writing,  giving 
ti<.e  nature  of  your  interest,  the  reason 
for  the  request,  and  the  issues  you 
contest.  Serve  the  Applicant  with  the 
request,  either  personally  or  by  mail, 
and  also  send  it  to  the  Secretary  of  the 
SEC,  along  with  proof  of  service  by 
affidavit,  or  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  %vriting  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington,  DC  20549. 
Applicant,  c/o  Susan  L  Harris.  Esq.. 
Anchor  National  Life  Insurance 
Company,  11601  Wilshire  Boulevard, 
Los  Angeles,  California  90025. 
FOR  FURTMER  INFORMATION  CONTACr 

Thomas  E.  Bisset,  Staff  Attorney,  at 
(202)  272-2058  or  Heidi  Stam,  Assistant 
Chief,  at  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPM^MCNTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  appUcation  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 


Applicant's  Representations 

1.  Applicant  filed  a  notification  of 
registration  on  Form  N-8A  and  an  initial 
registration  statement  pursuant  to  the 
Act  on  March  13. 1986. 

Applicant  filed  a  registration 
statement  on  Form  S-6  pursuant  to  the 
Securities  Act  of  1933  on  March  13, 1986 
and  a  pre-effective  amendment  on 
August  11. 1986.  The  registration 
statement  became  effective  on  January 
16. 1987.  An  indefmite  number  of 
securities  were  registered  pursuant  to 
Rule  24f-2  imder  the  Act. 

2.  Applicant  was  originally 
estabhshed  by  Integrated  Resources  Life 
Insurance  Company  as  "ICAP  Variable 
Lfe  Account  One"  pursuant  to  Iowa 
insurance  law  on  August  28, 1985. 
Applicant  was  assumed  intact  by 
Anchor  National  Life  Insurance 
Company  ("Anchor  National")  on 
January  18. 1990.  as  part  of  an 
assumpticHi  reinsurance  transaction  by 
which  Anchor  National  assumptively 
reinsured  the  variable  life  insurance 
policies  (the  "Policies")  issued  by  the 
Applicant.  Anchor  National 
reestablished  Applicant  as  a  separate 
account  under  California  insurance  law. 

3.  AppUcant  invests  exclusively  in  the 
Anchor  Series  Trust,  an  open-end 
diversified  management  company 
registered  under  the  Act  (File  No.  811- 
3836). 

4.  On  September  27, 1990.  tfie 
Executive  Committee  of  the  Board  of 
Directors  of  Anchor  National 


unanimously  approved  a  resolution 
authorizing  the  assumptive  reinsurance 
of  the  Applicant.  On  February  15. 1991, 
Anchor  National  transferred,  on  behalf 
of  Applicant,  and  Phoenix  Mutual  Life 
Insurance  Company  ("Phoenix  Mutual") 
acquired  intact,  on  behalf  of  Phoenix 
Mutual  Variable  Universal  Life  Account 
( 'Phoenix  VUL  Account"),  all  twelve 
sub-accounts  of  the  Applicant,  and  the 
assets  and  offsetting  liabilities 
contained  therein.  Phoenix  Mutual  also 
assumed  all  the  liabilities,  obligations 
and  guarantees  of  the  PoUcies.  No  PoHcy 
owner  vote  or  consent  was  required 
either  under  the  terms  of  the  Policies  or 
of  Anchor  Series  Trust  or  otherwise 
under  the  Act  or  state  law.  with  respect 
to  the  assumption  reinsurance 
transaction. 

5.  Phoenix  VUL  Account  is  a  unit 
investment  trust  created  under 
Connecticut  insurance  law  and 
registered  under  the  Act.  On  October  23, 
1990.  the  Phoenix  VUL  Account  filed  a 
registration  statement  pursuant  to  the 
Securities  Act  of  1933  for  the  reinsured 
Policies  (File  No.  33-37330).  The 
registration  statement  became  effective 
on  February  15, 1991.  Anchor  Series 
Trust  remains  the  investment  fund  for 
the  reinsured  Policies. 

6.  Applicant  has  no  assets.  Applicant 
has  no  debts  or  other  Uabilities 
outstanding.  Applicant  is  not  party  to 
any  htigation  or  administrative 
proceedings.  Applicant  has  no 
securityholders.  All  filings  with  the 
Conunission  required  under  the  federal 
securities  laws  to  be  made  by  Applicant 
have  been  made. 

7.  Applicant  is  not  now  engaged  nor 
does  it  intend  to  engage  in  any  business 
activity  other  than  that  necessary  for  the 
winding-up  of  its  affairs. 

8.  All  expenses  incurred  in  connection 
with  the  assumption  reinsurance  of  the 
Applicant  were  borne  by  Anchor 
National.  No  brokerage  fees  were 
inciured  in  connection  with  the 
assumption  reinsurance  of  the 
Applicant. 

9.  All  filings  and  other  actions 
required  by  state  insurance  law  have 
been  completed.  The  assumption 
reinsurance  transaction  has  been 
approved  by  the  appropriate  state 
regulatory  authorities. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margarat  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  92-2276  Filed  1-29-92:  8:45  amj 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requiremento  Under  0MB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  FEDERAL  REGISTER 
notifying  the  public  that  the  agency  has 
made  such  a  submission. 
DATES:  Comments  should  be  submitted 
on  or  before  March  2. 1992.  If  you  intend 
to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 

Verbillis,  Small  Business 

Administration,  409  3RD  Street.  SW.. 

5th  Floor.  Washington,  DC  20416. 

telephone  (202)  205-6629. 
OMB  Reviewer:  Gary  Waxnian.  Office 

of  Information  and  Regulatory  Affairs. 

Office  of  Management  and  Budget. 

New  Executive  Office  Building, 

Washington.  DC  20503. 
Title:  Application  for  Certificate  of 

Competency;  Monthly  Cash  Flow 

Projection;  SBA  Plant  Survey. 
Fonn  No.:  SBA  Forms.  74.  74A.  74B.  183. 
Frequency:  On  Occassion. 
Description  of  Respondents:  Small 

Business. 
Annual  Responses:  1708. 
Annual  Burden:  18,635. 
Richaid  Sadowski. 

Director,  Office  of  Administrative  Services. 
[FR  Doc.  92-2212  Filed  1-29-92;  8:45  am) 

aiUJNa  COOE  MIS-OI-M 


DEPARTMENT  OF  STATE 

Office  Of  ttie  Deputy  Secretary 

[Puttllc  Notice  1562] 

Determination  Under  FAA  Section 
620(q):  Subiect  Assistance  to  Senegal 

Pursuant  to  the  authority  vested  in  me 
by  section  620(q)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
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Act),  Executive  Order  12163,  and  the 
Department  of  State  Delegation  of 
Authority  No.  145, 1  hereby  determine 
that  the  furnishing  of  assistance  under 
the  Act  to  Senegal  is  in  the  national 
interest  of  the  United  States. 
'    This  determination  is  effective 
immediately  and  shall  expire  on' 
September  30, 1992. 

This  determination  shall  be  reported 
to  the  Congress  as  required  by  law. 

This  determination  shall  be  published 
in  the  Federal  Register. 

Dated:  January  21, 1992. 
Lawrence  Eagleburger, 

Deputy  Secretary  of  Stats. 

(FR  Doc.  92-2181  Filed  1-29-92:  B:4.S  am] 

BILLMO  COOC  47ie-1«-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttw  Secretary 

Fitnees  Detemiirartion  of  AWance  Air, 
Inc. 

AQENCv:  Department  of  Transportation. 

action:  Notice  of  commuter  air  carrier 
ntness  determination — Order  92-1-40. 
order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  fmd  that 
Alliance  Air,  Inc..  is  fit,  willing,  and  able 
to  provide  commuter  air  service  under 
section  419(e)  of  the  Federal  Aviation 
Act. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determinations  should  file  tlieir 
responses  with  the  Air  Carrier  Fitness 
Division,  P-S6,  room  6401,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 
the  order.  Responses  shall  be  filed  no 
later  than  February  3, 1992. 

FOR  HMTHER  INFORMATION  CONTACT: 

Mrs.  Janet  A.  Davis,  Air  Carrier  Fitness 
Division,  Department  of  Transportation. 
400  Seventh  Street.  SW..  Washington. 
DC  20590,  (202)  366-0721. 

Dated:  January  23, 1992. 
Patrick  V.  Miuphy.  |i.. 
Deputy  Astiatant  Secretary  for  Policy  and 
Intematioaal  Affmn. 

(FR  Doc.  92-2216  Filed  l-2»-«2;  8:45  am] 

8IUJIW  eoet  4t«-s>-« 


Federal  Aviation  Adminietration 

Radio  Tedmicai  Coiranisaion  for 
Aeronautics  (RTCA);  Spadal 
Committee  164;  Minimum  Operational 
Performance  Standarda  for  Aircraft 
Audio  System*  and  Equipment, 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  Pub.  L. 
92-463,  5  U.S.C,  appendix  I),  notice  is 
hereby  given  for  the  twelfth  meeting  of 
Special  Committee  164  to  be  held    , 
February  24-26, 1992,  in  the  RTCA 
conference  room,  1140  Connecticut 
Avenue,  NW^  suite  1020,  Washington. 
DC  20036,  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarlcs:  (2)  Approval  of  the  eleventh 
meeting's  minutes;  (3)  Technical 
presentations;  (4)  I^iew  of  tasli 
assignments  from  last  meeting;  (5) 
Review  of  the  sixth  draft  of  the  MOPS; 
(6)  Wori(ing  group  sessions;  (7) 
Assignment  of  taslcs;  (8)  Other  business; 
(9)  Date  and  Place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  tiie  Cliairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW.,  suite  102a  Washingtoa  DC  20036: 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC  on  lanuary  23. 
1992. 

loyce ).  GiUen, 
Designated  Officer. 
[FR  Doc.  92-2240  Filed  1-29-92;  8:45  am] 

MLLMQ  CODS  «10-1»4i 


Radio  Tecfmlcal  ConwnMSlofi  for 
Aeronouttca  (RTCA);  RTCA  Technical 
Management  Committee,  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (I'ub. 
L  92-463,  5  U.S.Cm  appendix  !)•  notice  is 
hereby  given  for  a  meeting  of  the  RTCA 
Technical  Management  Committee  to  be 
held  February  18, 1992.  in  the  RTCA 
conference  room,  1140  Connecticut 
Avenue,  NW.,  suite  1020,  Washington. 
DC  20036,  commencing  at  1  p.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Opening  remarics  and 
introductions;  (2)  Approve  minutes  of 
January  14, 1992.  meeting;  (3)  Establish 
committee  administrative  procedures; 
(a)  Balloting  in  Heu  of  meeting:  (b)  TMC 
alternate  memlieTs;  (4)  Review  axid 
approve  revised  Terms  of  Reference  for 


Special  Committee  SC-173,  "Minimum 
Operational  Performance  Standards  for 
Airborne  Doppler  Weather  Radar  With 
Forward-L.ooldng  Windshear  Detection 
Capability";  (5)  Review  and  approve 
Terms  of  Reference  for  proposed  Special 
Committee  to  update  FAA  Specification 
G-2100;  (6)  Review  of  special  committee 
progress;  (7)  Take  action  on 
reconunendations  of  Ad  Hoc  Committee 
on  RTCA  Technical  Matters,  RTCA 
paper  no.  610-91 /TMC-2;  (8)  Other 
business:  (9)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to^e  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  tlie  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington,  DC  20036: 
(202)  633-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC.  on  January  21. 
1992. 

Joyce  |.  GiUeo. 
Designated  Officer. 
(FR  Doc.  82-2241  Filed  1-29-92;  8:45  am] 

BUMQ  OOOC  4aiS-1S4l 


Radio  Tectwicaj  Commission  for 
Aeronautics  (RTCA);  Spodai 
Commlttas  173;  Minimum  Operational 
PsrformMce  Standards  for  Alrtwme 
Weather  and  Ground  Mapping  Pulssd 
Radan  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (IHib. 
L  92-463,  5  U.S.C.  appendix  I),  notice  is 
hereby  given  for  the  third  meeting  of 
Special  Committee  173  to  be  held 
February  20-21, 1992,  in  the  RTCA 
conference  room,  1140  Connecticut 
Avenue,  NW..  suite  1020.  Washington. 
DC  20036,  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Review  and  approval  of 
meeting  agenda;  (3)  Approval  of  minutes 
of  second  meeting  held  October  24-25, 
1991.  RTCA  paper  no.  353-91 /SCl7a-5 
(previously  distributed);  (4)  Review  of 
task  assignments:  (5)  Status  report  of 
FAA  Windshear  Pn^am;  (6)  Status 
report  of  Radome  Working  Group;  (7) 
Review  of  second  draft  of  MOPS  for 
Airborne  Weather  Radar  With  Forward 
Looking  Windshear  Capability,  RTCA 
paper  no.  627-91 /SC173-15  (enclosed^ 
(8)  Other  business;  (9)  Dste  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
pubhc  but  limited  to  q)ace  available. 
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With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Coimecticut  Avenue, 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  January  21, 
1992. 

Joyce  I.  GiUen, 
Designated  Officer. 
[FR  Doc  92-2242  Filed  1-29-92;  8:45  am] 

■LUNO  CODE  «10>1>-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
RequiramenU  Submitted  to  0MB  for 
Review 

January  24, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearan^  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0217. 

Form  Number  IRS  Form  5735  and 
Schedule  P  (Form  5735). 

Type  of  Review:  Revision. 

Title:  Possessions  Corporaticm  Tax 
Credit  Allowed  Under  section  936 
Allocation  of  Income  and  Expenses 
Under  section  936(h)(5). 

Description:  Form  5735  is  used  to 
compute  the  possessions  tax  credit 
under  936.  Schedule  P  is  used  by 
corporations  that  elect  to  share  the 
income  or  expenses  with  their 
affiliates.  Each  form  provides  the  IRS 
with  information  to  determine  if  the 
corporations  have  correctly  computed 
the  tax  credit  and  the  cost-sharing  of 
profit-split  method. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,371. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 11  hours,  43  minutes 
Learning  about  the  law  or  the  form — 2 


hours,  5  minutes 
Preparing  and  sending  the  form  to 
IRS— 2  hours,  22  minutes 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  22,397  hours. 

OMB  Number  1545-0731. 
Regulation  ID  Numbers:  PS-1-83  NPRM, 
PS-259-82  TEMP,  and  PS-262-82 
NPRM. 
Type  of  Review:  Extension. 
Title:  Certain  Elections  Under  the 
Subchapter  S  Revision  Act  of  1982  PS- 
1-83];  Certain  Elections  Under  the 
Subchapter  S  Revision  Act  of  1982 
(PS-259-82];  and  Definition  of  S 
Corporation  (PS-282-«2). 
Description:  The  regulations  provide  the 
procedures  and  the  statements  to  be 
filed  by  certain  individuals  for  making 
the  election  under  section  1361(d)(2], 
the  refusal  to  consent  to  that  election, 
or  the  revocation  of  that  election.  The 
statements  required  to  be  filed  would 
be  used  to  verify  that  taxpayers  are 
complying  with  requirements  imposed 
by  Congress. 
Respondents:  Individual  or  households, 

Businesses  or  other  for-profit 
Estimated  Number  of  Respondents: 

1,250. 
Estimated  Burden  Hours  Per 

Respondent-  30  minutes. 
Frequency  of  Response:  Other  (non- 
recurring). 
Estimated  Total  Reporting  Burden:  1,252 

hours. 
OMB  Number  1545-0735. 
Regulation  ID  Number  LR-189-80  Final. 
Type  of  Review:  Extension. 
Title:  Amortization  of  Reforestation 

Expenditiires. 
Description:  Section  194  of  the  Internal 
Revenue  Code  allows  taxpayers  to 
elect  to  amortize  certain  reforestation 
expenditures  over  a  7-year  period  if 
the  expenditures  meet  certain 
requirements.  The  regulations 
implement  this  election  provision  and 
allow  the  Internal  Revenue  Service  to 
determine  if  the  election  is  proper  and 
allowable. 
Respondents:  Individuals  or  households. 
Farms,  Businesses  or  other  for-profit. 
Small  businesses  or  organizations. 
Estimated  Number  of  Respondents: 

12,002. 
Estimated  Burden  Hours  Per     - 

Respondent  30  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting  Burden:  6,001 

hours. 
OMB  Number  1545-0768. 
Regulation  ID  Number  EE-178-78  Final. 
Type  of  Review:  Extension. 
Title:  Employers'  Qualified  Educational 
Assistance  Programs. 


Description:  The  affected  public 
includes  employers  who  maintain 
educational  assistance  programs  and 
their  employees.  The  employer  must 
set  forth  the  terms  of  the  program  in  a 
separate  written  plan.  Eligible 
employees  must  be  given  notification 
of  the  terms  and  avadlability  of  the 
program.  Employees  may  be  required 
to  substantiate  eligibility  to  receive 
benefits. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,200. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  615  hours. 

OMB  Number  1545-0955.  ' 

Regulation  ID  Number  LR-12-86  Final. 

Type  of  Review:  Extension. 

Title:  Time  and  Maimer  of  Making 
Quarterly  Payments  of  the  Railroad 
Unemployment  Repayment  Tax. 

Description:  Section  3321  imposes  a  tax 
(railroad  unemplojrinent  repayment 
tax)  on  every  rail  employer  with 
respect  to  r^  wages  paid  to  the 
employees  of  such  employer  and  on 
every  employee  representative  with 
respect  to  rail  wages  received  by  such 
employee  representative. 

Respondents:  Individuals  or  households, 
Businesses  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2.457. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  20 
minutes. 

Frequency  of  Response:  Quarterly. 
Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  681  hours. 

OMB  Number  1545-1142. 

Regulation  ID  Number  INTL-0939-86 
NPRM. 

Type  of  Review:  Extension. 

Title:  Insurance  Income  of  a  Controlled 
Foreign  Corporation  for  Taxable 
Years  Beginning  After  December  31, 
1986. 

Description:  The  information  is  required 
to  determine  the  location  of  movable 
property;  allocate  income  and 
deductions  to  the  proper  category  of 
insurance  income,  determine  those 
amounts  for  computing  taxable 
income  that  are  derived  from  an 
insurance  company  aimual  statement, 
and  permit  a  Controlled  Foreign 
Corporation  (CFC)  to  elect  to  treat 
related  person  insurance  income  as 
income  effectively  connected  with  the 
conduct  of  a  U.S.  trade  or  business. 
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The  respondents  will  be  businesses  or 
other  for-profit  institutions. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent  Ihovt. 

Frequency  of  Response:  AiauiaHy. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number.  1545-1196. 

Regulation  ID  Number  CO-005-90 
NPRM. 

Type  of  Review:  Extension. 

Title:  Returns  Relating  to  Certain 
Changes  in  Corporate  Control  or 
Capital  Structure. 

Description:  These  proposed  regulations 
concern  the  reporting  requirements  of 
section  6043(c)  of  the  Internal 
Revenue  Code.  They  require  that  a 
corporation  file  a  return  on  (new) 
Form  8820.  generally,  if  control  of  the 
corporation  is  acqu&ed  by  any  person 
or  if  the  corporation  has  a  substantial 
change  in  capital  structure. 

Respondents:  Businesses  or  other  for- 
profit.  Non-profit  institutions. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1  hour. 

Clearance  Officer  Garrick  Shear  (202) 
53&-4297.  btemal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue. 
NW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  &cecutive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  92-2283  Filed  1-29-B2: 8:45  am] 


PubUc  Information  Collection 
RequirMnontt  Submittad  to  OMB  for 
Raviaw 

January  24, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwoiii  Reduction  Act  of  1960. 
Public  Law  96-511.  Copies  of  die 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.^  Department  of  the 
Treasury,  room  3171  Treasury  Annex 
1500  Pennsylvania  Avenue.  NW.. 


Washington,  DC  20220.  On  January  24, 
1992,  tiie  Department  requested  an 
expedited  approval  by  Ae  Office  of 
Management  and  Budget  by  January  25. 
1992. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  New. 

Form  Number  ATF  F  3350.5  and  335a6. 

Tjrpe  of  Review:  New  Collection. 

Title:  Knowledge  and  Attitudes  Survey 
for  the  Gang  Resistance  Education 
and  Training  (GREAT)  Program 
Project  Outreach. 

Description:  Forms  3350.5  and  3350.6 
will  be  used  to  assess  the 
effectiveness  of  Project  Outreach 
which  is  an  effort  to  educate  high  risk 
youths  in  the  Hioenix.  Arizona  area 
about  the  dangers  of  joining  street 
gangs.  The  task  force  consists  of  ATF 
agents,  I%oenix  area  law  enforcement 
agencies,  and  community  leaders. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Per 
Respondent- 1  hour. 

Frequency  of  response:  Two  times. 

Estimated  Total  Reporting  Burden:  5.000 
hours. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  room  3200. 650 
Massachusetts  Avenue.  NW^ 
Washington.  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Mofgan, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  92-2264  FUed  1-29-92;  8:45  am] 

BILUNQOOOC  «S10-tl-H 

[Number  102^»]     , 

Maximum  Entry  Ago  for  Original 
Appointmont  to  a  Law  Enforcamant 
Officar  Poattion 

January  17, 1992. 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  the  Treasury,  including 
the  authority  vested  in  me  by  31  U.S.C. 
321(b)  and  5  U.S.C  3307  (d>  and  (e),  it  is 
ordered.  That 

1.  The  date  immediately  preceding  an 
individual's  37th  birthday  is  the 
maximum  entry  age  for  original 
appointment  to  a  position  within  the 
Department  of  the  Treasury  as  a  law 
enforcement  officer,  as  that  term  is 
defined  in  S  U.S.C  8331(20)  or  in  5  U.S.C 
8401(17). 

2.  Exceptions  to  the  maximum  entry 
age  may  be  made  in  situations  involving 


especially  qualified  individuals,  or 
where  skill  short-ages  arise  in  specific 
law  enforcement  positions  or  in  certain 
areas  of  the  country.  In  those  cases,  the 
date  immediately  preceding  an 
individual's  40th  birthday  will  be  the 
maximum  entry  age  for  original 
appointment  to  a  position  as  a  law 
enforcement  officer. 

3.  The  Assistant  Secretary 
(Management)  shall  issue  any  necessary 
regulations  or  instructions  to  implement 
this  Order,  pursuant  to  the  delegations 
of  personnel  management  authority  in 
Treasury  Order  (TO)  102-01, 
"Delegation  of  Authority  Concerning 
Personnel  Management"  or  any 
successor  Order. 

4.  TO  102-05.  "Establishing  a 
Maximum  Entry  Age  limit  for  Law 
Enforcement  Officer  Positions  within  the 
Department  of  the  Treasury,"  dated 
January  7, 1977,  is  superseded. 

5.  This  Order  shall  be  effective  on  the 
date  of  signature. 

NicbolatF.  Brady. 

Secretary  of  the  Treasury. 

[FR  Doa  92-2190  Filed  1-29-92: 8:45  am] 

MUJNQ  OOOC  4S1S-H-M 


[Numtan  101-ia] 

Daalgnatlon  Of  RIgoroua  and 
Sacondary  Poaltlons  for 
tha  Fadaral  Employaaa' 
Syatam 

January  17, 1992. 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  the  Treasury,  including 
the  autiiority  in  31  U.S.C  321(b)  and 
subpart  H  of  part  842  of  titie  5  of  the 
-Code  of  Federal  Regulations  (CFR).  it  is 
hereby  ordered  that  rigorous  and 
secondary  positions  within  the 
Department  of  the  Treasury  will  be 
designated  according  to  the  following 
procedures. 

1.  Application  of  ttie  special 
provisions  for  law  enforcement  officers 
under  the  Federal  Employees' 
Retirement  System.  Qiapter  64  of  titie  5. 
United  States  Code,  and  the 
implementing  regulations  of  the  Office 
of  Personnel  Management  In  5  CFR  part 
842,  requires  that  the  Secretary 
designate  rigorous  and  secondary 
positions. 

2.  For  purposes  of  the  Federal 
Employees'  Retirement  System  (FERS).  a 
"rigorous  position"  is  defined  at  5  CFR 
842.002  to  include  a  position  the  duties 
of  which  are  so  rigorous  that 
employment  opportunities  are  required 
to  be  limited  to  young  and  physically 
vigorous  individuals  and  the  primary 
duties  are  investigating,  apprehending  or 
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detaiaing  individuals  suspected  or 
convicted  of  offenses  against  the 
criminal  laws  of  the  United  States,  or 
{protecting  the  personal  safety  of  United 
State  officials.  Hie  condition  in  this 
definition  that  employment 
opportunities  be  limited  does  not  apply 
with  respect  to  an  employee  who  moves 
directly  from  one  rigorous  law 
enforcement  officer  position  to  another. 
3.  For  purposes  of  FERS,  "secondary 
position"  is  defined  at  5  CFR  84Z802  to 
include  a  position  that  is: 

a.  Qearty  in  the  law  enforcement 
field: 

b.  In  a  Treasury  organization  having  a 
law  enforcement  mission;  and 

c  Either 


(1)  Supervisory:  i.e.,  a  position  whose 
primary  duties  are  as  a  first-level 
supervisor  of  law  enforcement  officers 
in  rigorous  positions:  or 

(2)  Administrative:  i.e.,  an  executive, 
managerial,  technical,  semiprofessional, 
or  professional  position  for  which 
experience  in  the  law  enforcement  field 
is  a  mandatory  prerequisite. 

4.  Bureaus  shall  submit  to  the 
Director.  Human  Resources  Directorate, 
documentation  concerning  those 
positions  which  are  proposed  to  be 
designated  as  either  rigorous  or 
secondary.  The  Director,  Human 
Resources  Directorate,  shall  be 
responsible  for  reviewing  official 
documentation  to  ensure  that  it  meets 


the  requirements  of  5  CFR  842^804.  Fiaal 
action  on  the  designation  of  rigorous 
and  secondary  positions  shall  be  by  the 
Secretary. 

5.  TO  101-19,  "Designation  of 
Rigorous  and  Secondary  Positions  for 
Purposes  of  the  Federal  Employees' 
Retirement  System."  dated  December 
22. 1987,  is  superseded.  No  designation 
made  under  that  Order  shall  be  deemed 
invalid  due  to  the  withdrawal  of  that 
Order. 

Nicholas  F.  Brady. 

Secretary  of  the  Treasury.  j 

[PR  Doc.  92-2189  Filed  1-29-92;  S;45  am] 
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Federal  Regbter 
VoL  57.  No.  20 
lliunday,  January  30,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Qovemment  in  the  Sunshine 
AcT'  (Pub.  L  94-409)  S  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COKMMSSION 
"FEDERAL  REOISTER"  NUNIBER:  92-1840. 
FREVKMISLV  ANNOUNCED  DATE  AND  TIME: 
Thursday,  January  30, 1992.  lOKX)  a.m., 
Meettiifi  Open  to  the  Public 

The  rollowing  item  was  added  to  the 
agenda: 

1992  Presidential  Compliance  Manual 

DATE  AND  TIME:  Tuesday,  February  4. 

1992. 10K»  a.m. 

place:  999  E  Street,  N.W..  Washington. 

D.C 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  PubUc. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

!437g. 
Audits  conducted  pursuant  to  2  U.S.C.  S  437g, 

S  438(b).  and  Title  26,  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitratioiL 
Internal  persoimel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  February  6. 

1992.10KN)a.ni. 

PLACE:  999  E  STreet,  N.W..  Washington. 

D.C.  (Ninth  Floor). 


STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 

Title  26  Certification  Matters 

Repayment  Determination  and  Statement  of 

Reasons — Senator  Robert  Dole  and  Dole 

for  President  Conunittee.  Ina 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer. 

Telephone:  (202)  219-4155. 

Detotet  Hants, 

Administrative  Assistant 

PH  Doc.  92-2397  FUed  1-28-02: 2:36  pm] 

MLUNQ  COOC  Sri^-OI-M 

RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Hearing 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board,  acting 
through  its  appointed  Examiner,  will 
hold  a  hearing  on  February  11, 1992, 9K)0 
a.in.,  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building. 
844  North  Rush  Street.  Chicago.  Illinois. 
60611.  The  hearing  will  be  held  at  the 
request  of  the  Chicago  and 
Northwestern  Transportation  Company 
for  the  purpose  of  talcing  evidence 
relating  to  the  agency's  claim  for 
reimbursement  from  the  Company  under 
45  U.S.C.  §  352(f). 


The  entire  hearing  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  to  the  Board.  COM  No.  312- 
751-4920.  FTS  No.  386-4920. 

Dated:  January  27. 1982. 
Beatrice  Eierski. 
Secretary  to  the  Board. 
[FR  Doc  92-2394  Filed  1-28^92: 2:35  pm 


UNITED  STATES  POSTAL  SERVICS  BOARD 
OFOOVERNORS 

Amendment  to  Meeting 

"FEDERAL  REOISTER"  CITATION  OF 
PREVIOUS  announcement:  57  FR  2636. 
January  22, 1992. 

PREVIOUSLY  ANNOUNCED  DATE  OF 
MEETINO:  February  4, 1992. 

CHANOE:  Delete  the  following  item  from 
the  open  meeting  agenda: 

6.  Capital  Investment 
a.  Kansas  City,  Kansas.  GMF 

CONTACT  PERSON  FOR  MORE 

information:  David  F.  Harris,  (202)  266- 

4800. 

David  F.  Hanis, 

Secretary. 

[FR  Doc  92-2390  Filed  1-28-02:  2:06  pm] 
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TNt  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  docurnerrts.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

bttemational  Trade  AdminiBtretion 

Western  Michigan  Institute,  et  aU 
Consolidated  Decision  on  Applications 
Tor  Duty-free  Entry  of  Scientific 
instruments 


Correction 

In  notice  document  91-28150, 
appearing  on  page  58881,  in  the  issue  of 
Friday,  November  22, 1991,  in  the  2d 
column,  in  the  3d  paragraph,  in  the  11th 
line,  "bar/ul"  should  read  "bar  fil". 

BtUMQ  CODE  150S41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healtti  Care  Policy  and 
Research  | 

I 
National  Advisory  Council  for  Health 
Care  Policy,  Research  and  Evaluation: 
Request  for  Nominations  for  Public 
Memt)ers 

Correction 

In  notice  document  92-213,  beginning 
on  page  573,  in  the  issue  of  Tuesday, 
January  7, 1992,  make  the  following 
correction: 


On  page  573,  in  the  third  column, 
under  ADDRESSES:,  in  the  second  line, 
"2102"  should  read  "2101". 


BIUJNOCOOC  1S06-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodtet  No.  91M-0508] 

Advanced  Pulmonary  Technologies, 
Inc.,  Premarket  Approval  of  APT  1010 
Ultrahigh  Frequency  Ventilator 

Correction 

In  notice  document  92-1098  beginning 
on  page  1748  in  the  issue  of  Wednesday, 
January  15, 1992,  make  the  following 
corrections: 

On  page  1749,  in  the  second  column, 
in  the  last  full  paragraph,  the  third  line 
should  read  as  set  forth  below: 
"515(d),  520(h)  (21  U.S.C.  36Qe(d), 
360j(h)))" 

BILUNQ  COOC  1SO»«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Meetings 

Correction 

In  notice  document  92-1022  beginning 
on  page  1749  in  the  issue  of  Wednesday, 
January  15, 1992,  make  the  following 
correction: 

On  page  1750,  in  the  second  column, 
in  the  second  line,  "contract"  should 
read  "contact." 

MLUNO  COOE  1S0»O1« 


Federal  Regtstsr 
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Thursday,  January  30,  1992 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6915 
[CA-940-4214-10;  CACA  27509,  CACA  toes 

Partial  Revocation  of  Secretarial  Order 
Dated  May  5, 1927,  and  Removal  of  the 
Need  for  a  Restriction  imposed  by 
Section  24  of  the  Federal  Power  Act; 
California 

Correction 

In  rule  docimient  91-28629,  appearing 
on  page  60929,in  the  issue  of  Friday, 
November  29, 1991.  make  the  following 
correction: 

On  page  60929,  in  the  second  column, 
under  Mount  Diablo  Meridian,  in  Sec.2, 
"Sy2Ny4"  should  read  "SViNWy4". 

MUmO  CODE  1S0»«1« 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Saugus  iron  Works  National  Historic 
Site,  Saugus,  MA;  General 
Management  Plan;  Intent  to  Prepare  an 
Environmental  Impact  Statement  and 
Nottoe  of  Public  Scoping  Meeting 

Correction 

In  notice  docimient  91'25997, 
appearing  on  page  55686,  in  the  issue  of 
Tuesday,  October  29, 1991,  in  the  second 
column,  in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  91-25597"  should 
read  "FR  Doc.  91-25997". 

BNXNM  COOE  1MM14 


Thursday 
January  30,  1992 


Part  II 


Department  of 
Agriculture 


Forest  Service 


36  CFR  Part  242 


Department  of  the 
Interior 

Fish  and  WHdiife  Service 

50  CFR  Part  100 

Subsistence  Management  Regutatfons  for 
Federal  Public  Lands  in  Alaska;  Proposed 
Rule 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fleh  and  Wildlife  Service 

50  CFR  Part  100 
RIN  101»-AB43 

Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska 

agency:  Forest  Service,  USDA.  Fish  and 
Wildlife  Service,  Interior.     I 
ACTION:  Proposed  rule.         ' 

summary:  This  proposed  rule  will 
establish  Subsistence  Management 
Regulations  for  Federal  Public  Lands  in 
Alaska  (36  CFR  part  242.  and,  50  CFR 
part  100),  implementing  the  subsistence 
priority  for  qualified  rural  residents  of 
Alaska  as  required  or  specified  to 
comply  with  title  Vni  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA)  of  1980  (16  U.S.C.  3111- 
3126;  Pub.  L  96-467).  This  rule  will 
promulgate  regidations  regarding 
program  structure  and  process  as 
previously  contained  in  subparts  A,  B 
and  C  of  'Temporary  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  Final  Temporary 
Rule".  June  29. 1990  (55  FR  27114-27170). 
This  rulemaking  is  necessary  because 
subparts  A,  B  and  C  are  part  of  the 
temporary  rule  that  will  expire  June  30, 
1992.  Subpart  D  is  not  included  in  this 
proposed  rulemaking  as  it  is  being 
promulgated  under  a  separate 
rulemaking  process.  That  rulemaking 
will  also  expire  June  30, 1992.  Subpart  D 
will  be  combined  with  subparts  A,  B  and 
C  in  the  Bnal  rulemaking  which  will 
become  effective  July  1, 1992. 
dates:  Written  and  oral  comments  will 
be  accepted  regarding  this  proposed 
rulemaking  until  March  16, 1992. 
ADDRESSES:  Written  comments  may  be 
sent  to  the  Chair,  Federal  Subsistence 
Board,  c/o  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road.  Anchorage, 
Alaska  99503. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  S.  Pospahala.  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildlife  Service,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503;  telephone 
(907)  788-3447.  For  questions  specific  to 
National  Forest  lands,  contact  Norman 
Howse,  Assistant  Director  Subsistence, 
USDA,  Forest  Service,  Alaska  Region, 
P.O.  Box  21623.  luneau,  Alaska  99102- 
1628:  telephone  (907)  586-8890. 


UMI 


SUPPLEMENTARY  INFORMATION: 

Background 

Title  VIII  of  the  Alaska  National     > 
Interest  Lands  Conservation  Act 
requires  the  Secretary  of  the  Interior  and 
the  Secretary  of  Agriculture 
(Secretaries)  to  implement  a  joint 
program  to  grant  a  priority  for 
subsistence  uses  of  fish  and  wildlife 
resources  by  rural  residents  on  Federal 
public  lands  in  Alaska.  Until  recently 
the  State  of  Alaska  has  managed  the 
subsistence  program  on  Federal  public 
lands  pursuant  to  section  805  title  VIII  of 
ANILCA.  In  December  1989,  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute,  which  is 
required  by  ANILCA,  violated  the 
Alaska  Constitution.  This  ruling  placed 
the  State  out  of  compliance  witfi  title 
VIII.  The  Court  stayed  the  effect  of  the 
decision  until  July  1, 1990. 

Consequently,  the  Secretaries  were 
required  to  assume  responsibility  for  the 
implementation  of  title  VIII  of  ANILCA 
on  Federal  public  lands  on  July  1, 1990. 
On  June  29, 1990  the  'Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Final 
Temporary  Rule"  were  published  in  the 
Federal  Register  (55  FR  27114  et  seq.]. 
These  regulations  defined  and 
implemented  a  temporary  program  that 
is  administered  by  a  Federal 
Subsistence  Board  (Board).  The  Chair  is 
appointed  by  the  Secretaryof  the 
Interior  with  the  concurrence  of  the 
Secretary  of  Agriculture.  Other  members 
of  the  Board  are  the  Alaska  Regional 
Director.  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  National 
Park  Service;  the  Alaska  Regional 
Forester,  USDA  Forest  Service;  the 
Alaska  State  Director,  Bureau  of  Land 
Management;  and  the  Alaska  Area 
Director,  Bureau  of  Indian  Affairs.  These 
five  agencies  within  the  Federal 
Government  are  responsible  for 
management  of  Federal  public  lands  in 
Alaska  covered  by  title  VIII  of  ANILCA. 
All  agencies  participated  in  the 
development  of  these  temporary 
regulations.  All  Board  members  have 
reviewed  this  proposed  rule  and  concur 
in  its  publication  for  public  review  and 
comment.  Because  these  regulations 
relate  to  lands  managed  by  Federal 
agencies  in  both  the  Departments  of 
Agriculture  and  the  Interior,  identical 
text  would  be  incorporated  into  36  CFR 
part  242  and  50  CFR  part  100. 

Draft  Environmental  Impact  Statement 

A  draft  environmental  impact 
statement  (DEIS)  that  describes  four 
alternatives  for  developing  a  Federal 
Subsistence  Management  Program  in 


Alaska  was  distributed  for  public 
comment  on  October  7, 1991.  That 
document  examined  the  environmental 
consequences  of  these  alternatives  and 
described  the  major  issues  associated 
with  Federal  subsistence  management 
that  were  identified  through  public 
meetings,  written  comments  and  staff 
analysis. 

This  proposed  rule  reflects  the 
proposed  action  (Alternative  IV)  as 
described  in  the  DEIS.  The  final  rule  will 
result  from  public  review  and  comment 
on  the  DEIS  and  this  proposed  rule. 

Subpart  C 

The  following  addresses  three 
sections  of  the  proposed  rule  that 
require  additional  explanation  in 
subpart  C. 

Section 


^22    Subsistence 


Resource  Regions 

The  proposed  action  in  the  DEIS  calls 
for  eight  subsistence  resource  regions.  A 
final  decision  on  the  resource  region 
boundaries  will  be  made- based  on 
conclusions  reached  through  the  EIS 
process. 

Section .23    Rural 

Determinations 

Initial  rural  determinations  were 
made  by  adopting  the  State's 
determination^  of  rural  and  non-rural 
community  status.  The  Board  proposed 
a  process  and  revised  determinations  in 
the  Federal  Register  (55  FR  40897)  on 
October  5, 1990.  PubUc  comment  was 
received,  reviewed  and  considered  by 
the  Board.  Final  determinations  were 
adopted  and  published  in  the  Federal 
Register  on  January  3, 1991.  Rural 
determinations  are  subject  to  further 
change  depending  on  public  comment  on 
the  DEIS  and  this  proposed  rule. 

Section .24    Customary  and 

Traditional  Use  Determinations 

Customary  and  traditional  use 
determinations  as  adopted  in  the  June 
29. 199a  Temporary  Regulations,  are 
offered  for  public  comment  and 
proposed  changes.  The  determinations 
are  anticipated  to  change  due  to  the 
addition  of  several  communities 
classified  as  rural,  based  on  public 
comment  on  the  DEIS,  and  on  this 
proposed  rule,  and  as  a  result  of  specific 
requests  already  made  to  the  Federal 
Subsistence  Board.  Specific  recent 
requests  for  customary  and  traditional 
use  determination  review  include  the 
Kilbuck  Caribou  Herd,  rainbow  trout 
bear,  and  selected  species  in  Game 
Management  Units  11. 12. 13. 20,  and  IB 
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Subpart  D. 

Thia  subpart  will  contain  sections  on 
definitions,  prolubitions,  methods  and 
means,  iodividoal  species  seasons  and 
bag  limits,  and  fish  and  shellfish.  It  is 
not  included  in  this  proposed 
rulemaking  as  it  is  bieing  promulgated 
under  a  separate  rulemaking  process; 
however,  it  will  be  combined  with 
subparts  A,  B  and  C  as  a  Hnal  rule.  It 
should  be  noted  that  the  section 
numbering  detailed  in  this  proposed 
rulemaking  may  change  when  the 
Federal  sidwistence  program  regidations 
(subparts  A.  B  and  C  of  36  CFR  part  242 
and  SO  CFR  part  100)  are  issued  as  a 
final  rule  by  ]viy  1. 1992.  For  present 
purposes  of  Uiis  rulemaking,  however, 
all  references  to  these  proposed 
regulations  should  cite  the  section 
numbering  contained  herein. 

Public  Comments/Proposals  and 
Hearings 

It  is  the  policy  of  the  Departments  of 
the  Interior  and  Agriculture,  whenever 
practical,  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments  or  proposals  for  change  to 
this  version  of  subparts  A,  B  and  C  to 
the  address  noted  at  the  beginning  of 
this  proposed  rule.  Comments  may  also 
be  submitted  at  public  hearings  to  be 
held  in  Alaska  during  January  1992. 
Comments  on  the  proposed  regulations 
included  in  the  appendix  of  the  DEIS 
that  were  submitted  as  part  of  the  pubKc 
review  of  that  document  will  be 
considered  during  the  final  rulemaking 
process  for  this  proposed  rule. 
Conunents  on  this  published  version  of 
subparts  A,  B  and  C  will  dien  be 
compiled  with,  those  previously  received 
for  internal  agency  review  and  revision 
in  preparation  for  Board  action.  Action 
on  proposed  changes  to  subparts  A,  B 
and  C,  will  be  taken  at  a  March  1992 
Board  meeting,^The  location  of  this 
meeting  will  be  announced  in 
forthcoming  notices  published 
throughout  the  State  of  Alaska. 

Confoimanc*  WMi  Statutory  and 
Regutateiy  Awtfioriti— 

National  Environmental  Policy  Act 
Compliaace 

A  DEIS,  "Subsistence  Management  lor 
Federal  PubHc  Lands  in  Alaska,"  was 
released  on  October  7, 1991.  A  find  EIS 
and  Record  of  Decision  wiH  be  issued 
prior  to  impleraentation  of  tfie  final 
"Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
subparts  A,  B  and  C" 


ANIICA  Section  810  Compliance 

The  intent  of  all  Federal  Subsistence 
Regulataions  is  to  best  accommodate 
customary  and  traditional  subsistence 
uses  subject  to  the  limitation  of 
protecting  healthy,  or  natural  and 
healthy  fish  and  wildlife  populations. 
The  810  analysis  will  be  completed  as 
part  of  the  final  EIS  process. 

Paperwork  Radoction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (0MB) 
approval  under  44  U.S.C.  3501  et  seq. 
lliey  apply  to  subsistence  users  of 
Federal  public  lands  in  Alaska.  The 
information  collection  requirements 
described  above  are  approved  by  the 
OMB  under  44  U.S.C  3501  and  have 
been  assigned  clearance  number  1018- 
00075. 

Economic  Effects 

Executive  Order  12291,  "Federal 
Regulation."  of  February  19. 1981. 
requires  the  preparation  of  regulatory 
impact  analysis  for  major  rules.  A  major 
rule  is  one  lUcely  to  result  in  an  aimual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulatory 
Flexibaity  Act  of  1980  (S  U.S.a  601  el 
seq.)  requires  preparation  of  flexibility 
analyses  for  rules  that  will  have  a 
significant  effect  on  a  tubatantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

The  Departunents  of  the  Interior  and 
Agriculture  have  determined  that  this 
rulemaking  is  not  a  "major  role"  within 
the  meaning  of  Executive  Order  12291. 
and  certify  that  it  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexilHlity  Act.  This  rulemaking  will 
unpose  no  significant  costs  on  small 
entiti'es;  the  exact  number  of  businesses 
and  the  amount  of  trade  that  will  result 
fiY>m  this  Federal  land-rriated  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  nnall  entities.  The  rranber 
of  small  entities  affected  is  unknown, 
but  the  fact  ttiat  the  positive  effects  w91 
be  seasonal  in  nature  and  wHl.  in  most 
cases,  merely  continue  pre-existing  uses 
of  public  lands  indicates  that  they  wiH 
not  be  significant 

These  regulations  do  not  meet  the 
threshold  criteria  of  "Piederalism 


Effects"  as  set  forth  in  Executive  Order 
12612.  Titie  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  Federal  public  lands.  The 
scope  of  this  program  is  limited  by 
defUiition  to  certain  Federal  lands. 
Likewise,  these  regulations  have  no 
significant  takings  impHcation  relating 
to  any  property  rights  as  outlined  by 
Executive  Order  12830. 

Drafting  fatfoaaatian 

This  regulation  was  drafted  by  Peggy 
Fox  uiuler  the  guidance  of  Richard  S. 
Pospahala.  bo£  of  the  Office  of 
Subsistence  Management.  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska. 

List  of  Subjects 

36CFRPait242 

Administrative  practice  and 
procedure.  Alaska,  fish.  Federal  public 
lands,  reporting  and  record  keeping 
requirements,  subsistence,  wiidJife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  fish.  Federal  public 
lands,  reporting  and  record  keeping 
requirements,  subsistence,  wildlife. 

Text  of  the  Joint  Proposed  Rule 

The  text  of  the  proposed  rule  as 
proposed  by  the  Forest  Service  and  the 
Fish  and  Wildlife  Service  in  the  common 
preamble  appears  below: 

PART —SUBSISTENCE 

MANAQEMEirr  REGULATIONS  FOR 
FEDERAL  PUBLIC  LANDS  IN  ALASKA 

Subpart  A-Oensral  ProvWons 


1C 


_1  Purpose. 

Jl  Authority. 

Ji  Applicability  and  scope. 

_4  Definitions. 

_J  ElisibiKty  for  subsistence  t 

Ji  Licenses,  penntts,  hantetl 


ticket*,  tags,  and  fen. 
7    RaHictioo  OB  use. 


_•    Penalties. 

J9    farfarmation  colleclioB 


requirements. 


Structure 

^10  Federal  Subsistence  Board. 

„11  Regional  advisory  louuuu. 

_12  Local  advtaory  comnittaN. 

^13  Board/agsBcy  falaUoaahips. 

.14  RttatknahiptDSUts 


procedures  and  rflguiattoas. 

.15    Rural  determination  proceaa. 

16    Cusknaiy  and  iraditiaDal  use 

determinatioD  process. 

,17    Determining  priorities  among 


subsistence  users 

.18    Regulation  adoption  process 

_!•   Cloaiires  and  otiier  special 


actions. 
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Request  for  reconsideration. 
(Reserved). 

Subpart  C— Board  Datarminatlona 

.22    Subsistence  resource  regions. 

.23    Rural  determinations. 

.24  Customary  and  traditional  use 


determinations. 
Authority:  16  U.S.C.  3, 472,  551. 668dd  et 
seq.,  3101  el  seq.;  18  U.S.C.  Chapter  227: 43 
U.S.C.  1733. 

Subpart  A— General  Provisipns 
§ _1    Purpose.  ! 


The  regulations  in  this  part  implement 
the  Federal  Subsistence  Management 
Program  on  Federal  public  lands  within 
the  State  of  Alaska. 

^    Authortty. 


These  regulations  are  issued  pursuant 
to  authority  vested  with  the  Secretary  of 
the  Interior  and  Secretary  of  Agriculture 
specifled  in  section  814  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA)  (94  Stat.  2371,  Pub.  L  96- 
487). 


_3    ApptlcaMHty  and  scope. 


The  regulations  of  this  part  apply  to 
subsistence  taking  and  uses  of  fish  and 
wildlife  on  all  Federal  public  lands  in 
the  State  of  Alaska  as  authorized  in  title 
Vm  of  ANILCA.  Such  subsistence 
taking  and  uses  are  prohibited  in  Glacier 
Bay  National  Park,  Kenai  Fjords 
Natidnal  Park.  Katmai  National  Park, 
and  that  portion  of  Denali  National  Park 
established  as  Mt.  McKinley  National 
Park  prior  to  passage  of  ANILCA.  These 
regulations  do  not  supersede  agency 
specific  regidations. 

S .4    OtflnHlona. 


The  following  definitions  apply  to  all 
regulations  contained  in  this  part. 

Agency  means  a  subunit  of  a  cabinet 
level  Department  such  as  U.S.  Fish  & 
Wildlife  Service.  USDA  Forest  Service, 
Bureau  of  Indian  Affairs,  Bureau  of  Land 
Management,  National  Park  Service,  etc. 

ANILCA  means  the  Alaska  National 
Interest  Lands  Conservation  Act,  Public, 
Law  96-487, 94  Stat.  2371,  as  amended. 

Barter  means  the  exchange  of  Hsh  or 
wildlife  or  their  parts  taken  for 
subsistence  uses:  for  other  fish,  wildlife 
or  their  parts;  or,  for  other  food  or  for 
nonedible  items  other  than  money,  if  the 
exchange  is  of  a  limited  and 
noncommercial  nature. 

Board  means  the  Federal  Subsistence 

Board  as  described  in  S -10  of 

this  part. 

Conservation  of  healthy  populations 
offish  and  wildlife  means  the 
maintenance  of  fish  and  wildlife 
resources  and  their  habitats  in  a 
condition  that  assures  stable  and 
continuing  nattu-al  populations  and 


species  mix  of  plants  and  animals  in 
relation  to  their  ecosystem,  including  the 
recognition  that  local  rural  residents 
engaged  in  subsistence  uses  may  be  a 
natural  part  of  that  ecosystem; 
minimizes  the  likelihood  of  irreversible 
or  long-term  adverse  effects  upon  such 
populations  and  species;  and  ensures 
the  maximum  practicable  diversity  of 
options  for  the  future;  and  recognizes 
that  the  policies  and  legal  authorities  of 
the  managing  agencies  will  determine 
the  nature  and  degree  of  management 
programs  affecting  ecological 
relationships,  population  dynamics,  and 
the  manipulation  of  the  components  of 
the  ecosystem. 

Conservation  of  natural  and  healthy 
populations  offish  and  wildlife  is 
specifically  mandated  for  national  parks 
and  national  park  monuments  and 
means  the  maintenance  of  fish  and 
wildlife  resources  and  their  habitats  in  a 
condition  unaffected  by  the  activities  of 
humans,  except  for  customary  and 
traditional  subsistence  use  activities . 
which  may  be  a  natural  part  of  related 
ecosystems,  and.  sport  fishing  and 
visitor  service  related  activities  which 
are  mandated  by  law. 

Conservation  system  unit  means  any 
unit  in  Alaska  of  the  National  Park 
System.  National  Wildlife  Refuge 
System.  National  Wild  and  Scenic  River 
Systems,  National  Trails  System, 
National  Wilderness  Preservation 
System,  or  a  National  Forest  Monument 
including  existing  units,  units 
established,  designated,  or  expanded  by 
ANILCA.  additions  to  such  units,  and 
any  such  unit  established,  designated,  or 
expanded  thereafter. 

Councils  refers  to  the  Regional 
Advisory  Councils  as  described  in 

S 11. 

Customary  and  traditional  use  means 
a  long-estabhshed.  consistent  pattern  of 
use.  incorporating  beliefs  and  customs, 
transmitted  from  generation  to 
generation.  This  use  plays  an  important 
role  in  the  economy  of  the  community. 

Customary  trade  means  types  and 
volumes  of  trade  by  subsistence  users 
intended  to  provide  alternative  means  of 
supporting  their  basic  personal  and 
family  subsistence  needs  and  does  not 
include  trade  which  constitutes  a 
significant  commercial  enterprise. 

Family  means  all  persons  related  by 
blood,  marriage  or  adoption,  or  any 
person  living  within  the  household  on  a 
permanent  basis. 

Federal  lands  means  lands  and 
waters  the  title  to  which  is  in  the  United 
States. 

Fish  and  wildlife  means  any  member 
of  the  animal  kingdom,  incluchng 
without  limitation  any  mammal,  fish, 
bird,  amphibian,  reptile,  mollusk. 


crustacean,  arthropod,  or  other 
invertebrate,  and  includes  any  part, 
product,  egg,  or  offspring  thereof,  or  the 
dead  body  or  part  thereof. 

Person  means  an  individual  and  does 
not  include  a  corporation,  company, 
partnership,  firm,  association, 
organization,  business  trust  or  society. 

Public  lands  means  lands  situated  in 
Alaska  which  are  Federal  lands, 
except — 

(a)  Land  selections  of  the  State  of 
Alaska  which  have  been  tentatively 
approved  or  validly  selected  under  the 
Alaska  Statehood  Act  and  lands  which 
have  been  confirmed  to,  vaUdly  selected 
by,  or  granted  to  the  Territory  of  Alaska 
or  the  State  under  any  other  provision  of 
Federal  law; 

(b)  Land  selections  of  a  Native 
Corporation  made  under  the  Alaska 
Native  Claims  Settlement  Act  which 
have  not  been  conveyed  to  a  Native 
Corporation,  unless  any  such  selection 
is  determined  to  be  invalid  or  is 
relinquished;  and 

(c)  Lands  referred  to  in  section  19(b) 
of  the  Alaska  Native  Qaims  Settlement 
Act. 

Regulatory  year  means  July  1  through 
June  30. 

Resident  means  any  person  who  has 
their  primary,  permanent  home  within 
Alaska  and  whenever  absent  from  this 
primary,  permanent  home,  has  the 
intention  of  returning  to  it.Tactors 
demonstrating  the  location  of  a  person's 
primary,  permanent  home  may  include, 
but  are  not  Umited  to:  the  address  listed 
on  an  Alaska  license  to  drive,  hunt,  fish, 
or  engage  in  an  activity  regulated  by  a 
government  entity;  affidavit  of  person  or 
persons  who  know  the  individual;  voter 
registration;  location  of  residences 
owned,  rented  or  leased;  location  of 
stored  household  goods;  residence  of 
spouse,  minor  children  or  dependents; 
tax  documents;  or  whether  the  person 
claims  residence  in  another  location  for 
any  purpose. 

Rural  means  any  area  of  Alaska 
determined  by  the  Board  to  qualify  as 
such  under  the  process  described  in 
§ .15  of  this  part. 

Secretary  means  the  Secretary  of  the 
Interior,  except  that  in  reference  to 
matters  relate-*  to  the  National  Forest 
System,  such  term  means  the  Secretary 
of  Agriculture. 

State  means  the  State  of  Alaska. 

Subsistence  uses  means  the 
customary  and  traditional  uses  by  rural 
Alaska  residents  of  wild,  renewable 
resources  for  direct  personal  or  family 
consumption  as  food,  shelter,  fuel, 
clothing,  tools,  or  transportation;  for  the 
making  and  selling  of  handicraft  articles 
out  of  nonedible  byproducts  of  fish  and 
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wildlife  resources  taken  for  personal  or 
family  consumption;  for  barter,  or 
sharing  for  personal  family 
consumption:  and  for  customary  trade. 

Take  or  taking  as  used  with  respect  to 
fish  and  wildlife,  means  to  pursue,  hunt, 
shoot  trap,  net  captive,  collect  kill, 
harm,  or  attempt  to  engage  in  any  such 
conduct 

Year  means  calendar  year  unless, 
another  year  is  specified. 

S S    EUgibHtty  f or  subtistwic*  UM. 


(a)  The  taking  of  fish  and  wildlife  on 
Federal  public  lands  for  subsistence 

uses  as  defined  in  § .4  is 

restricted  to  Alaska  residents  of  rural 
areas  or  communities.  Other  individuals, 
including  Alaska  residents  of  non-rural 
areas  or  communities  listed  in 

§ 23,  are  prohibited  from  taking 

fish  and  wildlife  on  Federal  public  lands 
for  subsistence  uses. 

(b)  Where  the  Board  has  made  a 
customary  and  traditional  determination 
regarding  subsistence  use  of  a  specific 
fish  stock  or  wildlife  population,  in 
accordance  with,  and  as  listed  in, 

S 24,  only  those  Alaska 

residents  of  nu'al  areas  or  communities 
so  designated,  are  eligible  for 
subsistence  taking  of  that  population 
under  these  regulations.  All  other 
individuals  are  prohibited  from  taking 
fish  or  wildlife  from  that  population 
under  these  regulations. 

(c)  Where  customary  and  traditional 
determinations  for  a  fish  stock  or 
wildlife  popidation  within  a  specific 
area  have  not  yet  been  made  by  the 
Board  {e.g.,  no  determination),  all  rural 
Alaska  residents  are  eligible  to 
participate  in  subsistence  taking  of  that 
population  under  these  regulations. 

(d)  This  section  does  not  limit  the 
authority  of  the  National  Paik  Service  to 
regulate  further  the  eligibility  of 
qualified  subsistence  users  on  National 
Park  Service  lands  in  accordance  with 
specific  authority  in  ANILCA,  and 
Naitonal  Park  Service  regulations  found 
in  36  CFR  part  13. 

9 '6   UcwwMi  pwiiilla,  harvMt 

Uckats,  tags,  and  fsM. 

(a)  To  engage  in  subsistence  taking  on 
Federal  pubUc  lands  as  defined  in  this 
part  individuals  must  possess  any 
licenses,  permits,  harvest  tickets,  or  tags 
for  taking  required  by  the  State  of 
Alaska,  unless  Federal  licenses,  permits, 
harvest  tickets,  or  tags  are  required  by 
the  Board. 

(b)  Harvest  tickets,  tags,  permits,  or 
other  required  documents  must  be 
validated  before  removing  the  kill  from 
the  harvest  site. 


(c)  Subsistence  users  must  comply 
with  all  reporting  provisions  required  by 
the  Board. 

(d)  Permit  systems  may  be  authorized 
by  the  Board  upon  evaluation  of 
Regional  Advisory  Council 
recommendations,  customary  and 
fraditional  use  patterns,  and  harvest 
report  needs.  Ail  requirements  of  a 
particidar  approved  permit  system  are 
incorporated  in  these  regulations.  Any 
transfer  of  a  Federal  subsistence  permit 
is  prohibited  except  for  approved 
systems. 

(1)  Transferable  permits  may  be 
issued  to  a  qualified  user  whose  needs 
are  to  be  supplied  by  another  individual. 
The  permittee,  on  application,  may 
designate  another  eligible  rural  resident 
to  implement  the  take.  The  permittee 
may  cancel  an  unused  permit  and 
reapply  for  another  permit  designating 
another  individual  to  do  the  taking.  The 
permit  must  be  in  the  possession  of  the 
individual  during  harvest  The 
individual,  immediately  after  taking  the 
fish  or  wildlife  (before  leaving  the  site), 
must  validate  the  permit  cmd  retiun  it 
with  the  fish  or  wildlife  to  the  permittee. 
The  permittee  is  responsible  for 
reporting  the  taking.  Taking  authorized 
by  these  permits  counts  against  any 
predetermined  bag  limit  or  other 
allocation  for  the  permittee.  Each  pennit 
system  may  have  additional 
requirements. 

(2)  Community  harvest  permits  may 
be  allocated  for  a  predetermined  use 
level.  The  community  will  designate  an 
official  who  is  responsible  for  reporting 
the  harvest  and  otherwise  complying 
with  the  provisions  of  this  section.  For 
example,  when  applicable,  this  will 
include  accounting  for  tags.  An  eligible 
user  must  carry  the  tag  when  in  the 
process  of  the  taking.  The  individual, 
immediately  after  taking  the  fish  or 
wildlife  (before  leaving  the  site),  must 
validate  the  tag.  The  tag  must  be 
countersigned  and  accounted  for  by  the 
community  harvest  official  within  a 
reasonable  period  of  time. 

(e)  Upon  request  of  a  State  or  Federal 
law  enforcement  officer,  individuals 
must  produce:  any  license,  permits, 
harvest  tickets,  tags,  or  other  pertinent 
documents  required  by  this  section. 
Individuals  must  allow  said  law 
enforcement  officers  to  inspect  any 
apparatus  designed  to  be,  or  capable  of 
being  used  to  take  fish  or  wildlife,  or 
any  fish  or  wildlife  In  possession. 

J  -^  NMtrtdlon  onuM, 

(a)  Trade  of  fish  and  wildlife,  and 
their  parts,  taken  pursuant  to  these 
regulations,  other  Aan  customary  trade 
or  barter  as  defoted  in  this  part  is 
prohibited. 


(b)  (Reserved] 


Any  persons  convicted  of  violating 
any  provision  of  50  CFR  part  100  or  36 
CFR  part  242  on  Federal  public  land  may 
be  punished  by  a  fine  of  up  to  $500  or  by 
imprisonment  of  up  to  6  months,  or  both: 
or  punishment  in  accordance  with  the 
penalty  provisions  of  18  USC  chapter 
227. 


.J9    iftTomimon  convcuon 


«— 

fs^ulrMiMnts. 

(a)  These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (0MB) 
approval  under  44  U.S.C.  3501  et  seq. 
lliey  apply  to  subsistence  users  of 
Federal  Public  lands  in  Alaska. 

(1)  i .20,  Request  for 

reconsideration.  The  information 
collection  requirements  contained  in  this ' 
section  provide  a  standardized  process 
to  allow  individuals  the  opportunity  to 
appeal  decisions  of  the  Federal 
Subsistence  Board.  Submission  is 
voluntary,  but  required  to  receive  a  final 
determination  on  their  appeal.  The 
Department  of  the  Interior  estimates 
that  an  appeal  will  take  4  hoiu>s  to 
prepare  and  submit  for  consideration. 

(2)  f .6,  Licenses,  permits, 

hcuvest  tickets,  tags,  and  fees.  The 
information  collection  requirements 
contained  in  this  section  provide  for 
permit-specific  subsistence  activities  not 
authorized  through  the  general  adoption 
of  State  regulatioru.  The  information 
requested  is  required  to  obtain 
subsistence  benefits  on  Federal  public 
lands.  The  Department  estimates  that 
the  average  time  necessary  to  obtain 
and  comply  with  this  pennit  information 
collection  requirement  is  15  minutes. 

(3)  The  remaining  information 
collection  requirements  contained  in  this 
part  imposed  upon  subsistence  users  are 
those  adopted  from  State  regulatioits. 
The  information  collection  requirements 
are  required  to  obtain  subsistence 
beitefits  on  Federal  public  lands  in 
Alaska.  The  Department  estimates  that 
the  average  buixien  imposed  upon 
individuals  will  be  8  minutes. 

(b)  Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  to: 
Information  Collection  Officer,  U.S.  Fish 
and  Wildlife  Service,  1840  C  Street 
NW..  MS  Z24  ARLSQ,  Washington.  DC 
20240:  and  the  Office  of  Management 
and  Budget  Paperwork  Reduction 
Project  (1018-0075),  Washington.  DC 
20503.  Additionally,  information 
requirements  may  be  imposed  if  the 
councils  and  committees  subject  to  the 
Federal  Advisory  Committee  Act  are 
established  under  subpart  B.  Such 
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requirements  will  be  submitted  to  OMB 
for  approval  prior  to  their 
implementation. 

Subpart  B— Program  Stnictur* 

8 10  FMtoral  Sutaistanc*  Board. 


(a)  The  Secretary  of  the  Interior  and 
Secretary  of  Agriculture  hereby 
establish,  and  delegate  responsibility  for 
administering  the  subsistence  taking 
and  uses  of  fish  and  wildlife  on  Federal 
public  lands,  and  the  related 
promulgation  and  signature  authority  for 
regulations  of  subparts  C  and  D, 
contained  herein,  to  a  Federal 
Subsistence  Etoard. 

(b)  Membership.  (1)  The  voting 
membership  of  the  Board  shall  consist  of 
a  Chair  to  be  appointed  by  the  Secretary 
of  the  Interior  with  the  concurrence  of 
the  Secretary  of  Agriculture:  the  Alaska 
Regional  Director,  Fish  and  Wildlife 
Service;  Alaska  Regional  Director. 
National  Park  Service;  Alaska  State 
Director,  Bureau  of  Land  Management; 
and  the  Alaska  Area  Director,  Bureau  of 
Indian  Affairs.  Each  member  of  the 
Board  may  appoint  a  designee. 

(2)  [Reserved] 

(c)  Powers  and  Duties.  (1)  Meetings 
shall  occur  at  least  annually,  and  at 
such  other  times  as  deemed  necessary 
by  the  Board.  Meetings  will  occur  at  the 
call  of  the  Chair,  but  any  member  may 
request  a  meeting. 

(2)  A  quorum  shall  cmsitt  of  four 
members. 

(3)  No  action  my  be  taken  unless  at 
least  four  members  are  in  agreement. 

(4)  The  Board  is  empowered,  to  the 
extent  necessary  to  implement  title  VIII 
of  ANILCA.  to: 

(i)  Promulgate  regulations  for  the 
management  of  subsistence  taking  and 
uses  of  fish  and  wildlife  on  Federal 
public  lands; 

(ii)  Determine  which  areas  of  the  State 
are  rural  or  non-ruraL  and  consequoitly, 
indicate  which  Alaska  residents  are 
qualified  as  subsistence  users; 

(iiij  Determine  which  nmd  Alaska 
areas  or  communities  have  customary 
and  traditional  subsistenca  uses  of 
specific  fish  and  wildlife  populations; 

(iv)  Allocate  the  subsistence  taking 
&om  populations  of  fish  and  wildlife  tm 
Federal  public  lands  consistent  with  the 
conservation  of  healthy  fish  and  wildlife 
populatitms.  or  where  affecting  National 
Paric  Service  paric  and  moauraent  lands 
consistent  with  the  conservation  of 
natural  and  healthy  fish  aad  wildtife 
populations; 

(v)  Ensure  that  the  taking  on  Federal 
public  lands  of  fish  and  wildlife  for 
nonwastefnl  subsistence  uses  shall  be 
accorded  priority  over  the  taking  on 


such  lands  of  fish  and  wildlife  for  other 
purposes: 

(vi)  Close  Federal  public  lands  to  the 
non-subsistence  taking  of  fish  and 
wildlife  as  necessary; 

(vii)  Prioritize  subsistence  taking  of 
fish  and  wildlife  among  users  when 
necessary; 

(viii)  Restrict  or  eliminate  taking  of 
fish  and  wildlife  by  subsistence  users  if 
necessary  to  conserve  healthy  fish  and 
wildlife  populations  on  Federal  public 
lands,  to  conserve  natural  and  healthy 
fish  and  wildlife  populations  on 
National  Park  Service  park  and 
monument  lands,  or  for  reasons  of 
public  safety  or  administration; 

(be)  Determine  what  types  and  forms 
of  trade  of  fish  and  wildlife  taken  for 
subsistence  purposes  constitute 
allowable  customary  trade; 

(x)  Establish  eight  geographic 
subsistence  resource  regions; 

(xi)  Establish  a  regional  advisory 
council  in  each  subsistence  resource 
region  and  appoint  its  members 
pursuant  to  the  Federal  Advisory 
Committee  Act; 

(xii)  Establish  local  advisory 
committees  within  the  subsistence 
resource  regions  as  necessary  and 
appoint  their  members  pursuant  to  the 
Federal  Advisory  Committee  Act; 

(xiii)  Establish  rules  and  procedures 
for  the  operation  of  the  Board,  and  the 
regional  advisory  cormcils  established 
pursuant  to  this  part; 

(xiv)  Review  and  respond  to  proposals 
by  regional  advisory  councils  for 
regulations,  management  plans,  policies, 
and  other  matters  related  to  subsistence 
taking  and  uses  of  fish  and  wildlife; 

(xv)  Enter  into  cooperative 
agreements  or  otherwise  cooperate  with 
Federal  agencies,  the  State.  Native 
corporations,  and  other  appropriate 
persons  and  organizations,  Including 
international  entities  to  effectuate  the 
purposes  and  i>olicies  of  the  Federal 
Subsistence  Management  Program; 

(xvi]  Develop  alternative  permitting 
processes  relating  to  the  subsistence 
taking  of  fish  and  wildlife  to  ensure 
continued  opportiuiities  for  subsistence: 
and 

(xvii)  Take  other  actions  necessary  to 
implement  tide  Vm  of  ANILCA. 

(5)  The  Board  will  establish  a  Sta£f 
Committee  composed  of  a  member  fiom 
the  U.S.  Fish  and  Wildlife  Service. 
National  Park  Service,  USDA  Forest 
Service.  Bureau  of  Land  Management, 
and  Bureau  of  Indian  Affairs  for 
analytical  and  administrative 
assistance.  The  MS.  Fish  and  Wildlife 
representative  shall  serve  as  Chair  of 
the  Staff  Committee. 


(6)  The  Board  may  establish  and 
dissolve  additional  committees  as 
necessary  for  assistance. 

(7)  The  Fish  and  Wildlife  Service  shall 
provide  appropriate  administrative 
support  for  the  Board. 

(d)  Relationship  to  Councils. 

The  Board  shall  consider  the  reports 
and  recommendations  of  the  coundla 
concerning  the  taking  of  fish  and 
wildlife  on  Federal  public  lands  within 
their  respective  regions  for  subsistence 
uses.  The  Board  may  choose  not  to 
follow  any  recommendation  which  it 
determines  is  not  supported  by 
substantial  evidence,  violates 
recognized  principles  of  fish  and  wildlife 
conservation,  or  would  be  detrimental  to 
the  satisfaction  of  subsistence  needs.  If 
a  reconunendation  is  not  adopted,  the 
Board  shall  set  forth  the  factual  basis 
and  the  reasons  for  the  decision. 

9 .11    Regional  aiMaory  coundla. 


(a)  The  Board  shall  establish  a 
regional  advisory  council  for  each 
subsistence  resource  region  to 
participate  in  the  Federal  Subsistence 
Program.  The  councils  will  be 
established,  and  conduct  their  activities, 
in  accordance  with  the  Federal 
Advisory  Committee  Act.  The  councils 
will  provide  a  regional  forvun  for  the 
collection  uid  expression  of  opinions 
aiul  recommendations  on  matters 
related  to  subsistence  taking  and  uses  of 
fish  and  wildlife  resources  on  Federal 
pubUc  lands.  The  councils  will  provide 
for  public  participation  in  the  Federal 
r^ulatory  process. 

(b)  Establishnient  of  coundls— 
membership.  (1)  The  number  of 
members  of  each  council  shall  be 
established  by  the  Board,  and  shall  be 
an  odd  number.  A  council  member  must 
be  a  resident  of  the  region  in  which  he/ 
she  is  appointed  and  bie  knowledgeable 
about  the  region  and  subsistence  uses  of 
the  Federal  public  lands  therein.  I^e 
Board  shall  solicit  nominations  from  the 
publia  Appointments  to  the  councils  are 
made  by  the  Board. 

(2)  Council  members  shall  serve  3 
year  terms  and  may  be  reappointed. 
Initial  members  shaD  be  appointed  with 
staggered  terms  up  to  three  jrears. 

(3)  The  Qiair  of  the  ooandl  shall  be 
elected  by  the  council,  from  its 
member^p,  for  a  one  year  tenn  and 
may  be  redected. 

(c)  Powers  and  duties.  (1)  The  councils 
are  empowered  to: 

(i)  Hold  public  meetings  related  to 
subsistence  uses  of  fish  and  wildlife 
within  their  respective  regionr. 

(ii)  Elect  officers; 

(iii)  In  consttltatkn  with  the  local 
advisory  committees.  estaUisfaed 
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pursuant  to  this  part  or  State  fish  and 
game  advisoiy  committees,  in  its  region: 
review,  evaluate,  and  make 
recommendations  to  the  Board  on  any 
existing  or  proposed  regulation,  policy, 
or  management  plan,  or  any  other 
matter  relating  to  the  subsistence  take  of 
fish  and  wildliiTe  within  its  region. 

(2)  The  councils  are  authorked  to: 

(i)  Prepare  and  submit  to  the  Board  an 
annual  report  containing: 

(A)  An  identification  of  curf«nt  and 
anticipated  subsistence  uses  offish  and 
wildlife  populations  within  the  region: 

(B)  An  evaluation  of  current  and 
anticipated  subsistence  needs  for  fish 
and  wildlife  populations  fitmi  the 
Federal  public  lands  within  the  region: 

(C)  A  recommended  strategy  for  the 
management  of  fish  and  wildlife 
populations  within  the  region  to 
accommodate  such  subsistence  uses  and 
needs  related  to  the  Federal  public 
lands;  and 

(D)  Recommendations  concerning 
policies,  standards,  guidelines,  and 
regulations  to  implement  the  strategy. 

(ii)  [Reserved] 

(3)  The  councils  shall: 

(i)  Provide  a  forum  for,  and  assist 
local  advisory  committees,  established 
pursuant  to  this  part  or  State  fish  and 
game  advisory  committees,  in  obtaining 
the  opinions  and  recommendations  of 
rural  residents  interested  in  subsistence 
taking  and  uses  of  fish  and  wildlife. 

(ii)  Comply  %vith  rules  of  operation 
established  by  the  Board. 

(iii)  Perform  other  duties  specified  by 
the  B(}ard. 

(d)  The  U.S.  Fish  and  Wildlife  Service 
shall  provide  appropriate  financial, 
technical  and  administrative  assistance 
to  the  councils.  Federal  coordinators 
shall  be  assigned  to  provide  assistance 
to  the  councils. 


^12    LOCI  MnriMify  mninihiivw. 


5  — 

(a)  The  Board  shall  establish  such 
local  advisory  committees  within  each 
region  as  necessary  at  such  time  that  it 
is  determined,  after  notice  and  hearing, 
that  the  existing  State  fish  and  game 
advisory  committees  do  not  adequately 
perform  the  functions  of  local  advisory 
committees  as  set  forth  in  Section  805  of 
ANILCA.  Advisory  committees  will 
advise  and  assist  the  Regional  Advisory 
Councils  in  fulfilling  their 
responsibilities  detailed  in 

S .11.  Advisory  committees  will 

provide  a  local  public  forum  for  the 
Collection  and  expression  of  opinions 
and  recommendations  on  matters 
related  to  subsistence  taking  and  uses  of 
fish  and  wildlife  on  Federal  public 
lands,  may  make  recommendations  to 
the  councils  concerning  regulations 
afiecting  Federal  public  lands,  and  will 


provide  for  public  participation  in  the 
regulatory  process  to  help  adequately 
protect  subsistence  uses. 

(b)  Establishment  and  membership  of 
local  advisory  committees.  (1) 
Committees  and  their  membership  shall 
be  recommended  by  the  Regional 
Advisory  Councils  to  the  Board.  The 
membership  of  each  committee  shall  be 
an  odd  number.  Members  must  be 
residents  of  the  local  area,  and  be 
knowledgeable  about  the  area  and 
subsistence  uses  of  Federal  public  lands. 
Authorizations  of,  and  appointments  to, 
the  committees  are  made  by  the  Board. 

(2)  Committee  members  shall  serve  3 
year  terms  and  may  be  reappointed 
Initial  members  shall  be  appointed  with 
staggered  terms  up  to  three  years. 

(3)  The  Chair  of  each  committee  shall 
be  elected  by  the  committee  from  its 
membership,  for  a  one  year  term  and 
may  be  reelected. 

(4)  When  considering  a  request  by  a 
council  to  create  a  committee,  the  Board 
will  consider: 

(i)  Whether  existing  representation  of 
subsistence  users  of  Federal  public 
lands  within  the  region  is  adequate,  and 

(ii)  Whether  participation  in  the 
Board's  decision  making  process  would 
be  enhanced  meaningfully. 

(c)  Powers  and  Duties.  (1)  The  local 
advisory  committees  are  empowered  to: 

(i)  Elect  officers; 

(ii)  Provide  a  local  forum  for 
proposing  regulations  of  subsistence 
taking  and  uses  of  fish  and  wildlife  on 
Federal  public  lands  and  assisting  the 
councils  in  obtaining  the  opinions  and 
recommendations  of  rural  residents 
interested  in  subsistence  taking  and 
uses  of  fish  and  wildlife  matters  on 
Federal  public  lands; 

(iii)  Develop  regulatory  proposals  for 
subniission  to  the  council: 

(iv)  Evaluate  regulatory  proposals 
submitted  to  the  committees  and  make 
recommendations  to  the  council  and 
Board: 

(v)  Advise  the  appropriate  regional 
council  regarding  the  conservation, 
development  and  subsistence  use  of 
fish  and  wUdlife  resources  on  Federal 
public  lands; 

(vi)  Work  with  the  appropriate 
regional  council  to  accomplish  the  duties 
described  in  { ll(c)(l)(iU):  and 

(vii)  Cooperate  and  consult  with 
interested  persons  and  organizations, 
including  government  agencies,  to 
accomplish  their  charge:  and 

(viii)  Perform  other  duties  specified  by 
the  Board. 

(2)  Local  advisory  committees  must 
operate  in  conformance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  and  comply  with  ndes 
of  operation  established  by  the  Board. 


(d)  The  U.S.  FUh  and  WUdlife  Service 
shall  provide  appropriate  financial, 
technical  and  admiiiistrative  assistance 
to  the  local  advisory  committees. 


I .13   Bovd/aQeney  nlsMonalilpa 

(a)  General.  (1)  The  Board,  in  mak'ng 
decisions  or  recommendations,  shall 
consider  and  ensure  compliance  with 
specific  statutory  requirements 
regarding  the  management  of  resources 
on  conservation  system  units  or  other 
Federal  public  lands,  recognizing  that 
the  management  policies  applicable  to 
some  units  may  entail  methods  of 
resource  and  habitat  management  and 
protection  different  from  methods 
appropriate  for  other  units. 

(2)  The  Board  shall  promulgate 
regulations  for  subsistence  taking  of  fish 
and  wildlife  on  Federal  public  lands. 
The  Board  is  the  final  administrative 
authority  on  the  promulgation  of 
regulations  relating  to  the  subsistence 
taking  of  fish  and  wildlife  on  Federal 
public  lands. 

(3)  Nothing  in  these  regulations  shall 
abrogate  the  authority  of  individual 
Federal  agencies  to  promulgate 
regulations  necessary  for  the  proper 
management  of  lands  under  their 
jurisdiction  in  accordance  with  ANILCA 
and  other  existing  laws. 

(b)  Section  806  of  ANILCA  establishes 
park  and  parte  monument  Subsistence 
Resource  Commissions.  Nothing  in  these 
regulations  affects  the  appointments, 
duties  or  authorities  of  those 
Commissions. 


>■ 


>14   ReHDoneMp  to  8uu 


preoeduiwind  rsQulaltona. 

(a)  State  of  Alaska  fish  and  wildlife 
regulations  apply  to  Federal  public 
lands  and  such  laws  are  hereby  adopted 
and  made  a  part  of  these  regulations  to 
the  extent  they  are  not  inconsistent 
with,  or  superseded  by  this  part 

(b)  The  Board  may  close  Federal 
public  lands  to  hunting  and  fishing,  or 
take  actions  to  restrict  the  taking  of  fish 
and  wildlife  as  authorized  by  the  State. 
The  Board  may  review  and  adopt  State 
closures  which  serve  to  achieve  the 
objectives  of  title  Vm  of  ANILCA. 

(c)  The  Board  may  enter  into 
agreements  with  the  State  In  order  to 
coordinate  respective  management 
responsibilities. 


I- 


.10     nUrai  Q9lmWmWOOn 


(a)  The  Board  shall  determine  the 
rural  or  non-rural  status  of  all  areas  or 
communities  within  Alaska.  In 
determining  whether  a  specific  area  of 
Alaska  is  rural,  the  Board  will  use  the 
following  guidelines: 
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(1)  A  commanity  or  area  with  a 
population  of  2500  or  less  will  be 
deemed  to  be  rural  unless  such  a 
community  or  area  possesses  significant 
characteristics  of  a  non-rural  nature,  or 
is  considered  to  be  socially  and 
economically  a  part  of  an  urbanized 
area. 

(2)  Communities  or  areas  with 
populations  between  2S00  and  7000  will 
be  determined  to  be  rural  or  non-rural. 

(3)  A  community  with  a  population  of 
7000  or  more  is  presumed  non-rural, 
unless  such  a  community  or  area 
possesses  significant  characteristics  of  a 
rural  nature. 

(4]  Population  data  from  Ae  most 
recent  census  conducted  by  the  United 
States  Bureau  of  Census  as  updated  by 
the  Alaska  Department  of  Labor  will  be 
utilized  in  this  process. 

(5)  Community  or  area  characteristics 
will  be  considered  in  evaluating  a 
community's  rural  or  non-rural  status. 
The  characteristics  may  incljude,  but  are 
not  limited  to:  I 

(i)  Fish  and  wildlife  use:    ' 
(ii)  History  and  tradition  of  the 
community;  and, 

(iii)  Development  and  diversity  of 
educational  and  cultural  institutions,  the 
economy,  transportation, 
communication  links,  community 
infrastructure,  and  government 
institutions. 

(6)  Communities  or  areas  which  are 
economically,  socially  and  coqununally 
integrated  will  be  considered  in  the 
aggregate. 

(b)  The  Board  will  review  and  change 
rural  and  non-rural  determinations  as 
necessary. 

(c)  Current  determinati<Hi8  are  hsted 
at 23. 


^16    CustonMry  and  tradWonal 


J 

andl 


UM  det*ffriination  procasa. 

(a]  The  Board  shall  determine  which 
fish  stocks  and  wildlife  populations 
have  been  customarily  and  traditionally 
used  for  subsistence.  These 
determinations  will  identify  the  specific 
community's  or  area's  use  of  specific 
fish  stocks  and  wildlife  populations.  For 
areas  managed  by  the  National  Park 
Service,  where  subsistence  uses  are 
allowed,  the  determinations  may  be 
made  on  an  individual  basis. 

(b)  Residents  of  a  community  or  area 
shall  generally  exhibit  the  following 
factors,  which  exemplify  customary  and 
traditional  use.  The  Board  shall  make 
customary  and  traditional  use 
determinations  based  on  application  of 
the  following  factors: 

(1)  A  long-term  consistent  pattern  of 
use,  excluding  ioterruptioas  beyond  the 
users'  control; 


(2)  A  pattern  of  use  recurring  in 
specific  seasons  for  many  years; 

(3)  A  pattern  of  use  consisting  of 
methods  and  means  of  harvest  wdiich 
are  characterized  by  efficiency  and 
economy  of  efi^ort  and  cost,  ocmditioned 
by  local  characteristics; 

(4)  The  consistent  harvest  and  use  of 
fish  or  wildlife  as  related  to  past 
methods  and  means  of  taking;  near,  or 
reasonably  accessible  fiom  the  users' 
residence; 

(5)  A  means  of  handling,  preparing, 
preserving,  and  storing  fish  or  wildlife 
which  have  been  traditionally  used  by 
past  generations,  without  excluding 
consideration  of  alteration  of  past 
practices  due  to  recent  technological 
advances,  where  appropriate; 

(6)  A  pattern  of  use  which  includes 
the  handing  down  of  knowledge  of 
fishing  and  hunting  skills,  values  and 
lore  from  generation  to  generation; 

(7)  A  pattern  of  use  in  which  the 
harvest  is  shared  or  distributed  within  a 
definable  commtmity  of  persons;  and 

(8)  A  pattern  of  use  related  to  the 
users'  reliance  upon  a  wide  diversity  of 
fish  and  wildlife  resources  of  the  area 
and  which  provides  substantial  cultural, 
economic,  social,  and  nutritional 
elements  of  the  users'  lives. 

(c)  The  Board  shall  take  into 
consideration  the  reports  and 
recommendations  of  the  appropriate 
regional  council(s]  regardiiig  customary 
and  fraditional  uses  of  subsistence 
resources. 

[d]  Current  determinations  are  listed 
in 24. 

^17    Detanntning  prtorlttoe 


basis  through  application  of  the  above 
criteria. 

(d)  In  addressing  a  situation  where 
prioritized  allocation  becomes 
necessary  the  Board  shall  seek  the  input 
of  the  Regional  Advisory  Council  in  the 
area  affected. 


S 


among  sutialstance  users: 

(a)  In  accordance  with  section  804  of 
ANILCA,  whenever  it  is  necessary  to 
restrict  the  subsistence  taking  of  fish 
and  wildlife  on  Federal  public  lands  in 
order  to  protect  the  continued  viability 
of  such  populations,  or  to  continue 
subsistence  uses,  the  Board  shall 
establish  a  priority  among  the  users. 

(b)  The  priority  shall  be  implemented 
through  appropriate  limitations  based 
on  the  application  of  the  following 
criteria  to  each  area,  community,  or 
individual  determined  to  have 
customary  and  traditional  use,  as 
necessary: 

(1)  Customary  and  direct  dependence 
upon  the  populations  as  the  mainstay  of 
livelihood; 

(2]  Local  residency:  and. 

(3)  The  availabiUty  of  alternative 
resources. 

(c)  If  allocation  on  an  area  or 
community  basis  are  not  achievable, 
then  the  Board  ^lall  allocate 
subsistence  opportunity  on  an  individual 


.18   Regulatton  adoption 


(a)  Proposals  for  changes  to  the  ^ 
Federal  subsistence  regulations  in 
subpart  D  shall  be  accepted  by  the 
Board  according  to  a  published 
schedule,  but  at  least  once  a  year. 
Proposals  for  changes  to  subpart  C  will 
be  accepted  by  the  Board  according  to  a 
pubUshed  schedule. 

(1)  Public  and  governmental  proposals 
will  be  made  available  for  review  by  the 
regional  councils.  Regional  councils  will 
forward  their  recommendations  on 
proposals  to  the  Board.  Such  proposals 
with  recommendations  may  be 
submitted  as  a  part  of  the  regional 
council's  annual  report  described  in 

8 11. 

(2)  The  Board  shall  publish.notice 
throughout  Alaska  of  the  availability  of 
proposals  received. 

(3}  The  public  shall  have  at  least  30 
days  to  review  and  comment  on 
proposals. 

(4)  After  the  comment  period  the 
Board  shall  meet  to  receive  public 
testimony  and  consider  the  proposals. 
The  Board  shall  consider  traditional  use 
patterns  when  establishing  harvest 
levels  and  seasons,  and  methods  and 
means.  The  Board  may  choose  not  to 
follow  any  recommendation  which  they 
determine  is  not  supported  by 
substantial  evidence,  violates 
recognized  principles  of  fish  and  wildUfe 
conservation,  or  would  be  detrimental  to 
the  satisfaction  of  subsistence  needs.  If 
a  recommendation  approved  by  a 
regional  council  is  not  adopted  by  the 
Board  they  shall  set  forth  the  factual 
basis  and  the  reasons  for  their  decision 
in  writing  to  the  regional  council. 

(5)  Following  consideration  of  the 
proposals  the  Board  shall  publish  final 
regulations  pertaining  to  subparts  C  and 
D  in  the  Federal  RegMer. 

(b)  [Reserved] 

6 .19   Closures  and  olfMrspecisI 


-   (a)  The  Board  may  make  or  direct 
temporary  dosures'or  restrictions  of  any 
or  aU  takhig  of  fish  and  wildlife 
including  subsistence  taking  on  Federal 
public  lands,  if  necessary,  for  reasons  of 
public  safety,  administration,  or  to 
ensure  the  continued  viability  of  a 
particular  fish  stodc  or  wildltfe 
population  or  continuation  of 
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subsistence  opportunity.  In  to  doing,  the 
Board  wiU  consult  with  the  State,  and 
provide  adequate  notice  and  public 
hearing. 

(b)  In  an  emei^gency  situation,  die 
Board  may  direct  immediate  closures, 
restrictions,  or  other  changes  related  to 
any  or  all  taking  of  fish  and  wildlife, 
including  subsistence  taking,  on  Federal 
public  lands,  if  necessary  for  the  same 

reasons  stated  in  \ .19(a).  The 

Board  shall  publish  notice  and  reasons 
justifying  the  emergency  action  in  the 
FederalHegister  and  in  newspapers  of 
the  area(s)  affected.  The  emergency 
action  shall  be  effective  when  directed 
by  the  Board,  may  not  exceed  60  days, 
and  may  not  be  extended  unless  it  is 
determined,  after  notice  and  hearing, 
that  such  action  should  be  extended. 

(c)  Individual  agency  regulations  and 
authority  to  direct  emergency  or 
temporary  closures  or  restrictions  on 
lands  under  such  agency's  management 
and  related  to  the  taking  of  fish  and 
wildlife,  for  the  purposes  stated  in 

\ .19(a)  or  other  purposes 

authorized  by  Federal  statute  are 
unaffected  by  the  regulations  of  this 
part 

(d)  Taking  of  fish  or  wildlife  in 
violation  of  a  Board  closure  restrictiim. 
or  change  implemented  pursuant  to  this 
section  is  pn^bited. 

8  ifO   Ha^uMl  for  lacoiwIdaTaHoiu 

(a)  Regulatory  actions  of  the  Board 
are  subject  to  requests  for 
reconsideration. 

(b)  Any  affected  person  may  file  a 
request  for  reconsideration. 

(c)  To  file  a  request  for 
reconsideration,  die  requestor  must 
notify  the  Board  in  writing  within  45 
days  of  the  effective  date  or  date  of 
publication  of  the  notice,  whidiever  is 
earliest,  for  which  reconsideration  Is 
requested. 

(d)  It  is  the  responsibihfy  of  a 
reqiwstor  to  provide  the  Board  with 
sufficient  narrative  evidence  and 
argument  to  show  why  the  action  by  the 


Board  should  be  reconsidered.  The 
following  information  must  be  included 
in  the  request  for  reconsideration: 

(1)  The  requestor's  name,  and  mailing 
address: 

(2)  The  acticm  for  which 
reconsideration  is  requested  and  the 
date  of  Federal  Register  publication  of 
that  action: 

(3)  A  detailed  statement  of  how  the 
requestor  is  adversefy  affected  by  the 
action; 

(4)  A  detailed  statement  of  the  iacts  of 
the  dispute,  the  issues  raised  by  the 
request,  and  specific  references  to  any 
law.  regulation,  or  policy  that  the 
requestor  believes  to  be  violated  and  the 
reason  for  such  allegation; 

(5)  A  statement  of  how  the  requestor 
would  like  the  action  changed. 

(e)  Upon  receipt  of  a  request  for 
reconsideration  the  Board  shall  transmit 
a  copy  of  such  request  to  the 
appropriate  regional  council(s)  for 
review  and  recommendation.  The  Board 
shall  consider  any  Council 
recommendations  in  making  a  final 
decision. 

(f)  The  Board  shall  make  a  final 
decision  on  a  request  for 
reconsideration  widiin  45  days  after 
receiving  such  a  request.  The  decision  of 
the  Board  is  the  final  administrative 
remedy  except  as  specified  in  paragraph 
(g)  of  this  section.  Further  rehef  is  only 
available  through  the  courts. 

(g)  The  Secretary,  at  his  discretion, 
may  review  actions  by  the  Board. 

(h)  Decisions  by  a  Federal  agency 
outside  its  role  on  the  Board  are  subject 
to  appeal  under  the  ^peal  procedures 
of  that  agency. 

f -. 21    [Raaarvadl 


Subpart  C— Board  Detwmlnrtfcw 
{ .22  Subslstatw  I 


(b)  Southcentral  Region 

(c)  Southwest  Region 

(d)  Bristol  Bay  Region 

(e)  Western  Region 

(f)  Western  Arctic  Region 

(g)  Northern  Arctic  Region 
(h)  Interior  Region 


..23   Rural  Datannhwiloiia, 


(a)(1)  All  communities  and  areas  have 
been  determined  by  the  Board  to  be 

rural  in  accordance  with  § .15 

except  the  following: 

Adak: 

Fairbanks  North  Star  Borou^ 

Homer  area — inchiding  Homer, 
Anchor  Point  Kachemak  Qfy,  and  Friti 
Creek; 

Juneau  area — including  )uneau.  West 
Juneau  and  Douglas; 

Kenai  area — including  Kenal. 
Soldotna.  Sterling.  Nikiski.  Salamatot 
Kalifomaky,  Kastlof.  and  Clam  Gulch; 

Ketchikan  area — mduding  Ketchikan 
Qfy,  Clover  Pass,  Nordi  Tongass 
Hi^way,  Ketchikan  East  Mountain 
Pass,  Herring  Cover.  Saxman  East  and 
parts  of  Pennock  Island; 

Municipalify  of  Andiorage; 

Seward  area — including  Seward  and 
Moose  Pass; 

Valdez;  and, 

Wasilla  area — including  Palmer, 
Wasilla,  Sutton,  Big  Lake,  Houston,  and 
Bodenberg  Butte. 

(2)  Maps  delineating  the  precise 
boundaries  of  non-rural  areas  listed  in 
paragraph  (a)(1)  are  available  from  the 
U.S.  Fish  and  Wildlife  Service. 

(b)  [Reserved] 

}  -M   Customary  and  tnidRional 


The  following  areas  are  hereby 
designated  as  subsistence  resource 
regions: 
(a)  Southeast  Region 


(a)  The  customary  and  traditional  use 
determinations  listed  as  follows  were 
adopted  from  State  determinations  as  of 
the  1989-90  regulatory  year. 

(b)  Rural  Alaska  residents  of  the 
listed  communities  and  areas  have  been 
determined  to  have  customary  and 
traditional  subsistence  use  of  the 
specified  species  in  the  specified  areas: 


^ipoclot 


6MU1. 

1(A) 

KB).- 

KB) 

1(B).__. 
1(8)—. 

1(C) 

KC)...... 

1(C)...... 

1(D) 

1(D) 


Goal. 


No  dMnninalion,  wwpl  no  nbiMinoo  tw 

Rum  wsliUnli  of  1(A)  and  Z 

Rural  wrtinti  ol  UnH  1(A).  rwhtwn  o<  KB).  2 

No  oMvniifwliofv  CHMpi  no  wbMionoo  lof 


3. 


ThoWMinRiwr^ilnsg— mil))    mJOmmdi 
North  ol  tw  UConla  QtatHm  and  1(Q  Bwnaf^ 


Goat. 


No 


ol  Una  1(C)  and  HUnos, 

ol  KQ  Md  (0),  and  wHdinU  ol  Hoorafk 
ol  HtfnM,  KtuhiMn,  and  Hoonih. 
o(  Una  1(0). 
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Area 


GMU  2 . 
GMU3. 

GMU  4. 

4 


GMUS. 

5 

5..._ 

GMU  6. 

6™ 

6 


6<A) 

6<B)  and  (C).. 
6<C)and(D). 

6<0) 

GMU  8 

GMU  9 ~~ 


9(A)  and  (B) 

9(A).  (B).  (Q  and  (E).. 

9(A).  (C)  and  (O) 

9(B)„ 

9{Ci 

9(D) 

9(0) 

9(E) 

9(E)..- 


Species 


Deer.. 
Deer.. 


Brawn  Bear. 
Deer...„ 


Brown  Bear. 
Deer 


Brown  Bear. 

Moose 

Wo« 


Black  Bear.. 
Black  Bear.. 

(3oat 

Black  Bear.. 

Deer 

Wolf -. 


Caritxxf.. — 

Moose 

Brown  Bear. 
Brown  Bear. 

Caribou.- 

CaritXMJ 

Moose — 


Brown  Bear. 


GMU  10. 


10„ 


GMU  11 . 


11. 


11- 

11.. 

11- 
11- 


Caribou- 
Caribou- 


Caribou.. 


Sheep- 


Moose. 


GMU  12. 
12 


12.. 


12.. 


Wolf.. 


Moose. 


12- 


12..: — 


GMU  13. 


13- 


13- 


13.. 


13- 


13.. 


13- 


13(0) 

13(D) 

GMU  14  (B)  and  (Q- 

GMU1S 

15-.- 


MOO90  •■ 


Caribou.. 


Sheep.- 
Sheep-. 
Moose.. 
Wolf 


Grouse  (Spnjce,  Blue.  Ruffed  &  Sharp-tailed).. 

Ptarmigan  (Rock,  WUk>w  and  White-tailed) 

Sheep . 

(3oat .■. 


Grouse  (Spruce,  Blue.  Ruffed  and  Sharptailed). 

Ptwmigan  (Rock.  Wdk)w  and  Whitetailed) 

Caribou - - 

Cartxxi 


Brown  Bear 

Grouse  (Sproce.  Blue.  Ruffed  and  Sharp.tailed)- 
Ptarmigan  (Rock.  WiHow  and  Wl^e-tailed). ~... 


Oeterminatkm 


Rural  residents  of  Unit  1(A)  and  resMents  of  Units  2  and  3. 
Residents  of  Unit  1(B)  and  3,  and  resktents  of  Port  Alexander. 

Port  Protection.  Pt  Baker,  and  Meyefs  Cawck. 
Residents  of  GMU  4  and  Kake. 

Resklents  of  Unit  4  and  rasMents  of  Kake.  Gustavus.  Haines. 
Petersburg,  Pt  Baker.  Kkikwan.  Port  Protection,  and  Wran- 
gell. 
Resklents  of  Yakutat 
Resklents  of  YakutaL 
Resklents  of  Yakutat     - 
No  subsistence. 
No  subsistence. 
Resklents  of  Units  6,  9.  10  (Unimak  Island  only),  11-13  and 

16-26. 
Resklents  of  Yakutat 

Resklents  of  Unit  6(B)  and  (C).  axc^  Cordova. 
Rural  resklents  of  Unit  6(C)  and  (D). 
Resklents  of  Chenega. 
Resklents  of  Unit  8. 
Resklents  of  Units  6.  9,  10  (Unimak  Island  only),  11-13  and 

16-26. 
Resklents  of  Units  9(B),  9(q  and  17. 
Resklents  of  Unit  9(A).  (B),  (C)  and  (E). 
No  subsistence. 
Resklents  of  Unit  9(B). 

Resklents  of  Unit  9(B),  9(C),  17  and  resklents  of  Egegik. 
Resklents  of  Unit  9(D).  and  resklents  of  False  Pass. 
No  subsistence. 

Resklents  of  Chignik  Lake.  Ivanot  Bay  and  PanyvWe. 
Resklents  of  Units  9(B),  (Q,  (E),  17.  Nelson  Lagoon  and  Sand 

Pokrt. 
Untt  10— unimak  Island:  resklents  of  False  Pass.  Remainder: 

no  determination. 
Resklents  of  Units  6,  9.  10  (Unimak  Island  only),  11-13  and 

16-26. 
Mentasta  Herd-Resklents  of  Units  11,  12  (atong  Nabesna 

Roai9  and  13  (A)-{D). 
Resklents  of  Chisana,  Chlslochina.  ChHina.  Copper  Center. 
Gakona.  Glennallen,  Guftana.  Kenny  Lake,  McCarthy  Road, 
Mentasta  Lake,  Mentasta  Pass  (miepoat  79-110)  Nabesna 
Road,  Slana.  McCwthy/Soulh  WrangeM/South  Paifc.  Taz- 
lina.  and  Tonsina  However,  no  aubaislsnca  for  Canlwell. 
east  Glenn  Highway  (milepost  110-180)  and  to  milepost  14 
on  the  Lake  Louise  Road,  Homaataad  North.  Homestead 
South,  Lake  Louiae,  Paxaoa  Sounlough,  Tanacroas,  Tok, 
and  west  Glenn  Highway  (mtapost  78-110). 
Resklents  of  Unit  11,  resklents  of  Unit  12  (atong  Nabesna 

Road)  and  Unit  13  (AMD). 
Resklenis  of  Units  6,  9.  10  (Unimak  Island  only),  11-13  and 

16-26. 
Resklents  of  Units  11. 13.  IS.  16.  20(D).  22  and  23. 
Resklents  of  Units  11. 13.  IS.  16, 20(D),  22  and  23. 
Netohina  Herd-Resklents  of  Nortt«way  and  TetKa 
40  MM  Henl-Resklents  of  Unit  12.  north  of  Wrangell  Park 

Preserve  and  roral  resklenis  of  Unit  20(D)  and  (E). 
South  of  a  ine  from  Noyes  Mountaki.  southeast  of  the 
confhjence  of  Tatschunda  Creeli  to  Nabesna  River— Resi- 
dents of  Unit  11  north  of  62nd  paraHel  and  exchjding  BLM 
pvcels  of  north  and  south  Slana:  and  resklents  of  Unit  12, 
13(A)-(D)  and  resklsnts  of  Dot  Lake. 
East  of  the  N^Msne  River,  south  of  the  Winter  TraX  from 
Pk:kerel  Lake  to  the  Canadtan  Border— Resklents  of  Unit 
1^ 
Remainder  of  Unit  12-ne8klents  of  Unit  12  and  resklents  ct 

Dot  Lake  and  Mentasta  Lake. 
Resklents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and 

16-2& 
Netehina  Herd-Resklents  of  Units  11.  13.  and  12  (atong 

Nabesna  Road). 
Tok  Management  Araa-no  subsistence. 
Delta  Management  Area— no  subsistence. 
Resklents  of  Unit  13. 

9,  10  (Unimak  Island  only),  11-13  and 


13,  IS,  16,  20(D),  22  &  23. 
13.  15. 16.  20(D).  22  a  23. 


Resklents  Of  Units  6. 

16-26. 
Resklents  Of  Units  11. 
Resklentsof  Units  11. 
No  subsistence, 
hto  subsistence. 
No  subsistence. 

Resklents  of  Umts  11. 13,  IS,  16, 20(0),  22  and  23. 
Resklents  of  Units  11,  13, 15. 16.  20(0),  22  and  23. 
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ATM 


GMU  16. 
16 


16.. 


16(A).. 
16(B).... 


GMU  17. 
17 


17(A).. 
17(A)... 


17  (A)  and  (B). 


17  (A)  and  (8). 


17  (A)  and  (B). 


17  (B)  »id  (Q 

17  (B)  and  (C)..„ _ 

GMU  18 


18.. 
18.. 
18- 


Spadea 


Grauaa  (Spnjca.  Bkia.  Ruffad  and  Sharp-ti«lad). 

Plamiigan  (Rock.  Winow  and  Whila^alad) 

Mooaa- „ 

Mooaa 

Caribou 


Caribou.. 


Drawn 
Mooaa .. 


Caribou- 


GMU  19.. 
19(A) 


19  (A)  and  (8). 
19  (A)  and  (B). 


19(B) — 
19(0  — 
19(q.__ 

19(q__ 
19(0) ...» 
19(0)  — 

19(D)....... 

GMU  20. 


20(A)_ 


20  (A)  Md  (C).. 


20(A).  (C)  (OoNa.  Yanatt  and  20(C)  haida)  «id 
(0). 


20(B).. 


20(B).. 


20(C). 


20(0). 
20(0). 


20(0)  and  @. 


WoM- 
Brawn 


Caribou- 


Caribou.. 


Caribou- 


Moosa. 


16-aaL 


No 


ol  UnilB  6.  9,  10  (Unimak  Wand  omy),  11-13  and 

of  Unlla  11.  13. 15. 16,  20(0).  22  and  23. 
Of  UnNa  11. 13.  15, 16.  20(0).  22  and  23. 


Of  Untt  16(W. 

neaidantt  of  UnHa  9(B),  17  and  retidartts  of  Uma  Village  wid 
Stony  RlMr. 


16-26. 


Of  UnMa  6.  9.  10  (Unlmah  latand  only).  11-13  and 

of  UnH  17.  Ooodnawa  Bay  and  PMkwra. 

naiidantt  of  Untt  17  and  raaidama  of  (SObdnom  Bay  «id 
Pladnuffl. 

Thoaa  povltona  nortft  and  waat  of  a  Ina  baglnnInQ  frani  9ia 
GMU  19  boundary  al  «w  nor«N»aal  and  Of  Hanavoli  Lafha. 
to  tw  aoulham  poM  of  uppar  To^ak  Laka.  and  norihaaH 
to  tw  nofltwm  poM  of  Muyrio*  Lata.  iMtiaail  to  Via 
poM  artwa  Iha  GMU  17  boundvy  Maraada  V«a  Shotgun 
HiRa*-Haakfanta  of  Kwathluk. 

Thoaa  pofitona  north  and  «*aa(  of  a  Ina  baglnning  from  ma 
GMU  18  boundary  al  «w  norWwiaal  and  of  Nanawok  Laka. 
to  9w  aouMam  poM  of  uppar  TogM  Laka.  and  northiaai 
to  Iha  norlham  poM  of  Nuyakuk  Laka,  norttMaat  to  ma 


poM  whaia  ma  GMU  17  boundary 


ma  Shotgun 


Thoaa  portona  norm  and  iMal  of  a  Ina  baf^vang 
(sMU  tS  boiffidary  ai  ma  nor9Miaal  and  of  Nanavok  Lata, 
to  ma  aoumam  poM  of  uppar  Togiak  Laka.  and  nonhaaat 
to  ma  norlham  poM  of  Nuyakuk  LMa,  normaaat  to  tha 


poM  wham  ma  GMU  17  boundary 

OfUnNI?. 


Wm  S^oigun 


RMMtonti  of  Untt  17,  NondaMon,  Lffvvlock,  Goodncwt  Bsy 

RMRlwIi  0*  AkMKShak,  AMflkf  cflii,  Gooi^wt  Bsy,  Kvm0iIuIi« 
ML  Vmsq0;  NipMlosk,  Pisflnufn,  OuinhflQitft,  SL  MBry*S( 


naaklantt  of  Untt  18  and  Uppar  Kalakag. 

of  UnMa  6.  9.  to  (Urtm*  Mand  onty).  11-13  «id 


16-28. 
naaktonfa  of  UnHa  6,  9.  10  (Unimak  Wand  only).  11-13  ml 

16-26. 
naiManti  of  Untt  ig(A).  (0),  Tukjkaak.  Lowar  Ktfakag  mt 

Raaklama  of  Untt  18  «rimin  Kuakokwkn  RI«or  drrinaga  t^ 
firaanv  from  and  indudkig  ffia  ^ohnaon  Rkrar  and  Unft  19. 

(fan  aaaaon)  Raaktanta  of  UnH  19  (A)  and  (B)  and  KwamhA^ 
(vrintor  aaaaor^  Raaldanii  of  Untt  IB  In  Kuakokvrim  Drak^ 
aga  and  Bay.  AaaManta  ol  t9(A),  (B)  and  KwaffAA. 
of  Kwamkjk. 


No 

naUdanfi  of  Untt  19(0.  Uma  VMaga.  McGralK  NikoW.  and 

TaHa. 
r^aaktanla  of  Untt  19. 

of  Untt  19(A).  (0).  TukikaMi  and  Uwar  Kafskag. 

of  Untt  19(0).  Uma  VMaga.  SHabiMi  and  Stony 


16-26. 


Caribou. _ 

Mooaa 

MaoM 

Plarnilgan  (Rodi.  \M9ow  and  Wffilla*iritod| —.-...-.- 
CltM^I 

naaidantt  of  UnH  19  and  raaldann  of  L*a  Mmchumina. 
of  UnRi  6.  9.  to  (Unkfiak  Wand  only).  11-13  and 

Of  wWHIiOi^  RNVnD,  W  VWnVI^ 

No  tubiittonco  for  rwMm^n  o(  McKHoy  YWaQt,  tfw  ««a 

^k^^M    6B^    ^^H^M     Ub^M^^H    Bk^^M^h^Mk    ^^i^akM^^     44A     ^^^     o^^fc 

■onp  WW  rrnKm  nigniiv)f  DOTWWi  nwipovW  c  ro  wi  c«iv 

tftd  houtthoMi  of  tw  Otntf  Nolontf  Pwfc 
no 


McKMiy  ^^taQB,  Vio 


^Im^^     ^k^     ^^^ka     I  It  II  ti         I  *^  — 


tinfOT  mUtpoiti  216  «M>  239  and  houMhoMt  of  tht  Donal 


mmmi    rmXM    wftmWQImnmn    WVa-^flOTNIOniS    Of    MNrMj    flnO 


nVfMVW^^IUral    rWOOnV    Oi    UnN    ZUfD|,     VWnvW    W 

f^nl  fMidontt  of  UnH  20|Q  (OHOiipt  tfM  portion  wHMn  OimA 
TC^NnM  roni  ono  f^wtunm  ono  vw  poraon  omi  oi  w 
ToMortko  nivof)*  ontf  fooMinii  of  GonHwiNL 


iWKlTaldB. 

of  UnHa  11. 13.  IS.  16.  20(0).  22  and  23. 

of  UnHa  11.  13. 15.  16.  20((9.  22  and  23. 
fioro— tiotKionis  ov  unn  iz  nonn  oi  wiwigoi  ^vii- 


Pvoowo,  nifol 


of  20(0)  and 


of  20(E). 
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ATM 


SpedM 


20(E)- 

2om~..~ 

<3MU21. 
21 

21 — 


21(A).. 


BnNvnBMr. 


Cflribou.. 


22(A)  and  (E)_ 


Caribou.. 


21(B)  and  (C). 

21(0) 

21(E) 

GMU22 

22 


22- 


MOOM 

BrowmBear. 
Caribou..— .» 


22.. 


22.. 


WoJf™ 


22 

GMU23. 
23 


23- 

23- 


Greuae  (Spruce,  Blue,  Ruffed  and  Sharp-tailed).. 

Ptarmigan  (Rock,  Willow  and  White-tailed) 

Brown  Bear . - 

Caribou-....-...-..- --.—..—.... .-.„ 


23- 


23- 


23.. 


GMU24. 


24- 

24- 

24.. 


GMU2S- 


25(A)- 


25(A) 

25  (B)  and  (O- 

25(0) 

25(D) 

GMU28 


26- 


26... 


28- 


26  (A)  and  (B). 
26(B) s. 


26  (B)  and  (C). 
26(C) 


Sheep- 


Wolf.. 


(jrouse  (Spnjce,  Blue,  Ruffed  and  Sharp-tailed).. 

Ptamiigaa(Rocfc.  Willow  and  White-tailed) 

Brown  Bear 


Sheep... 

Mooae.. 
Wolf 


Wolf- 


Sheep.. 


Sheep- 


Brown  Bear. 


Caribou- 


WoH. 


Sheep.... 
Caribou.. 


Musk  Oxen. 
Sheep 


hk>  subsistence. 

Resklents  of  Unit  20(F),  Manley,  Minto  and  Stevens  Village. 

Rural  residents  of  Unit  21  and  23. 

Residents  of  Units  6,  9.  10  (Unimak  Island  only).  11-13  and 

16-26. 
Western  Arctic  Caribou  Herd  only— Resklents  of  Unit  21(D) 

west  of  the  Koyufcuk  and  Yukon  Rivers,  22(A),  (B).  23  and 

26(A). 
Residents  of  Unit  21(A),  (E),  Takolna,  McGrath,  Aniak  and 

Crooked  Creek. 
Resklents  of  Unit  21(A)  and  Aniak,  Chuathbakik.  Crooked 

Cree<  Grayling,  Holy  Cross,  kilcGrath,  Shagekjk  and  Ta- 

kotna. 
Resklents  of  Unit  21(B)  and  (C),  Tanana  and  Galena. 
Resklents  of  Unit  21 P),  Huslia  and  Ruby. 
Resklents  of  Unit  21(E)  and  Russian  Missk>n. 
Resklents  of  Unit  22. 
Western  krcOc  Caribou  Herd  only— Resklents  of  Unit  21(D) 

west  of  the  Koyukuk  and  Yukon  Rivers,  and  resklents  of 

Units  22(A),  (B),  23  and  26(A). 
Resklents  of  Unit  22. 
Resklents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13  and 

16-26. 
Resklents  of  Units  11, 13, 15, 16,  20(D),  22  and  23. 
Resklents  of  Units  11, 13, 15, 16,  20P).  22  «Kl  23. 
Rural  resklents  of  Units  21  and  23. 
Western  Arctk:  Caribou  Herd  only— Resklents  of  Unit  21(D) 

west  of  the  Koyukuk  and  Yukon  Rivers,  arxl  resklents  of 

Units  22  (A),  (B).  23  and  26(A). 
Resklents  of  Unit  23  (KXlh  of  the  Arctic  Ode. 
Resklents  of  Unit  23. 
Resklents  of  Units  6.  9.  10  (Unimak  Island  only),  11-13  and 

16-26. 
Resklents  of  Units  11, 13. 15. 16, 20(D),  22  and  23. 
Resklents  of  Units  11, 13. 15, 16, 20(0).  22  and  23. 
Resklents  of  Unit  24  and  Wiseman,  but  not  inchiding  any 

otfier  resklents  of  the  Dalton  ConWor. 
Resklents  of  Unit  24  reskfing  north  of  the  Arctk;  Circle  and 

resklents  of  AHakaket,  Alatna  and  Anaktuvuk  Pass. 
Resklents  of  Unit  24,  Anaktuvuk  Pass,  Koykuk  and  (lalena 
Resklents  of  Units  6.  9.  10  (Unimak  Wand  only),  11-13  and 

16-26. 
Resklents  of  Units  6.  9.  10  (Unknak  Island  only).  11-13  and 

16-26. 
Resklents  of  Arctk;  Village.  Chalkytsik.  Fort  Yukon.  Kaktovik 

and  Venetie. 
Resklents  of  Unit  25(A)  and  resklents  of  Venetie  only. 
No  subsistertce. 

West— Resklents  of  Beaver,  Birch  Creek  and  Stevens  Village. 
Reniainder— Residents  of  "Remainder  of  Unit  25". 
Resklents  of  Unit  26  (except  the  Pnjdhoe  Bay-Oeadhorae 

Industrial  Complex)  and  resklents  of  Anaktuvuk  Pass  and 

romi  nope. 
Western  Arctk:  Caribou  Herd  only-Reskients  of  Unit  21(0) 

west  of  ttw  Koyukuk  and  Yukon  Rivers,  and  resklents  of 

Units  22  (A),  (B).  23  WKl  26(A). 
Resklents  of  Unit  26,  (except  the  Pnjdhoe  Bay-Deadhorse 

Industrial  Complex),  and  resklents  of  Pokit  Hope  and  Anak- 

tuvukPass. 
Resklents  of  Units  6,  9,  10  (Unknak  Island  only),  11-13  and 

16-26. 
Resklents  of  Anaktuvuk  Pass,  Kaktovik.  Nukjsut  and  Wise- 
man. 
Central  Arctic  Henl   Retklents  of  Anaktuvuk  Pass.  Kaktovk, 

Nwqsut  and  Wisemaa 

^ '  -I  II  ill,     ^ud    '^      *    *  " 

neskienis  of  KakioviR. 

Resklents  of  Arctk;  Village,  Chalkytsik,  Fbrt  Yukon.  Kaktovik 
and  Venetie. 


For  the  reasons  set  out  in  the 
preamble,  chapter  I,  subchapter  H  of 
title  50  and  chapter  II  of  title  36  of  the 
Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 


UMI 


TITLE  36— PARKS,  FORESTS  AND 
PUBUC  PROPERTY 

CHAPTER  ll-fOREST  SERVICE. 
DEPARTMENT  OF  AGRICULTURE 

Part  242  of  title  36  is  proposed  to  be 
revised  as  set  forth  at  the  end  of  the 
common  rule. 


PART  242-8UBSISTENCE 
MANAGEMENT  REGULATIONS  FOR 
FEDERAL  PUBLIC  LANDS  IN  ALASKA 

Oubpafl  A   Owxnl  PiuvlihiiH 

242.1  Purpose. 

242.2  Authority. 

242.3  Applicability  and  scope. 
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242.4  Definitions. 

242.5  Eligibility  for  subsistence  use. 

242.6  Licenses,  permits,  harvest  tickets, 
tags,  and  fees. 

242.7  Restriction  on  use. 

242.8  Penalties. 

242.9  Information  collection  requirements. 

Subpart  B— Program  Structure. 

242.10  Federal  Subsistence  Board. 

242.11  Regional  advisory  councils. 

242.12  Local  advisory  committees. 

242.13  Board/agency  relationships. 

242.14  Relationship  to  State  procedures  and 
regulations. 

242.15  Rural  determination  process. 

242.16  Customary  and  traditional  use 
determination  process. 

242.17  Determining  priorities  among 
subsistence  users. 

242.18  Regulation  adoption  process. 

242.19  Closures  and  other  special  actions. 

242.20  Request  for  reconsideration. 
242jn    [Reserved] 

Subpart  C- Board  Datarmlnatlons 

242.22  Subsistence  resource  regions. 

242.23  Rural  determinations. 

242.24  Customary  and  traditional  use 
determinations.  ' 


Authority:  16  U.S.C.  3, 472, 651,  e68dd  e( 
seq..  3101  et  seq.\  18  U.S.C.  Chapter  227: 43 
U.S.C.  1733. 

TITLE  50-WILOUFE  AND  FISHERIES 

CHAPTER  I— UNITED  STATES  FISH  AND 
WILDUFE  SERVICE,  DEPARTMENT  OF  THE 
INTERiOfl 

Part  100  of  title  50  is  proposed  to  be 
revised  as  set  forth  at  the  end  of  the 
common  rule. 

PART  100— SUBSISTENCE 
MANAGEMENT  REGULATIONS  FOR 
FEDERAL  PUBUC  LANDS  IN  ALASKA 

Subpart  A— Ganaral  Provialona 

9CC* 

100.1  Purpose. 

100.2  Authority. 

100.3  AppUcability  and  scope. 

100.4  Definitions. 

loas    Eligibility  for  subsistence  use. 

100.6  Licenses,  permits,  harvest  tickets, 
tags,  and  fees. 

100.7  Restriction  on  use. 

100.8  Penalties. 

100.9  Information  collection  requirements. 

Subpart  B— Program  Structur* 

100.10  Federal  Subsistence  Board. 


100.11  Regional  advisory  councils. 

100.12  Local  advisory  committees. 

100.13  Board/agency  relationships. 

100.14  Relationship  to  State  procedures  and 
regulations. 

100.15  Rural  determination  process. 

100.16  Customary  and  traditional  use 
determination  process. 

100.17  Determining  priorities  among 
subsistence  users. 

100.18  Regulation  adoption  process. 

100.19  Closures  and  other  special  actions. 

100.20  Request  for  reconsideration. 

100.21  [Reserved] 

Sut)part  C    Board  Dalai  nihiatlona 

100.22  Subsistence  resource  regions. 

100.23  Rural  determinations. 

100.24  Customary  and  traditional  use 
determinations. 

Authority:  16  U.S.C.  3, 472,  551,  Oesdd  et 
seq.,  3101  et  seq.;  18  U.S.C  Chapter  227;  43 
tJ.S.C.  1733. 

John  F.  Turner, 

Director,  U.S.  Fish  and  Wildlife  Service. 
Michael  A.  Barton, 

Regional  Forester,  USDA— Forest  Service. 
[FR  Doc.  92-2141  Filed  1-29-92;  8:45  am] 

BUJNQ  COOES  S410-11-M;  4310-«»-ll 
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DEPARTMENT  OF  EDUCATION 

Foreign  Languages  Assistance 
Program 

agency:  Department  of  Education. 
action:  Final  interpretations  and 
designation  of  critical  foreign  languages. 

summary:  For  the  purposes  of  the 
Foreiy  Languages  Assistance  Act  of 
1988,  authorized  by  title  II,  part  B,  of  the 
Elementarj'  and  Secondary  Education 
Act.  the  Secretary  designates  Chinese 
(all  dialects),  Japanese.  Korean,  Arabic 
(all  dialects),  and  Russian  as  the    " 
primary  critical  foreign  languages.  The 
Secretary  also  estabhshes,  for  a  Slate 
that  can  clearly  document  that  it  lacks 
the  capability  to  implement  model 
programs  in  any  of  those  languages,  a 
procedure  under  which  the  State 
educational  agency  (SEA)  may  apply  for 
a  waiver  of  the  requirement  to  fund 
model  programs  only  in  the  designated 
primary  languages.  An  SEA  that  is 
granted  a  waiver  may  use  fimds  under 
this  program  to  support  model  programs 
in  any  of  the  alternate  critical  languages 
of  French,  German.  Italian,  Portuguese, 
and  Spanish.  The  Secretary  also 
provides  certain  interpretations  of  other 
portions  of  the  Act  that  are  needed  to 
administer  the  program. 

EFFECTIVE  DATE:  TThese  interpretations 
take  effect  either  Mardi  16. 1992,  or  later 
if  the  Congress  takes  certain 
adjournments,  except  that  the  provision 
for  obtaining  the  Secretary's  approval  to 
support  model  projects  in  French. 
German.  Italian,  Portuguese,  or  Spanish, 
will  become  effective  after  the 
infomiatioB  collection  requirements 
contained  in  those  sections  have  been 
submitted  by  the  Department  of 
Education  and  approved  by  the  OfRce  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980.  If  you 
want  to  know  the  effective  date  of  these 
interpretations,  call  or  write  the  j 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 
Doris  Cnidup,  School  Effectiveness 
Division.  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW., 
Washington,  DC  20202-6140,  (202)  401- 
1062.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  l-aoo-877-8339 
(in  the  Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

SU^fLEMCNTARY  INFORMATION:  The 
Foreign  Language  Assistance  Program  is 
authorized  by  title  U,  part  B,  of  the 


Elementary  and  Secondary  Education 
Act  of  1965.  as  amended  by  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988  (Pub. 
L.  100-297).  It  is  a  new  formula  grant 
program  that  is  intended  to  provide 
financial  assistance  to  State  educational 
agencies  (SEAs)  to  improve  the  quantity 
and  quality  of  instruction  at  both  the 
elementary  and  secondary  school  levels 
in  those  foreign  languages  that  are 
critical  to  the  economic  and  security 
interests  of  the  United  States. 
Specifically,  the  Foreign  Languages 
Assistance  Program  provides  support  for 
model  programs  that  will  assist  school 
districts  in  dieir  efforts  to  help  move  the 
Nation  toward  accomplishing  National 
Education  Goal  Number  3,  which  has,  as 
one  of  its  objectives,  increasing  the 
percentage  of  students  who  are 
competent  in  more  than  one  language. 
The  program  outlined  in  this  notice  can 
help  States  and  localities  make  schools 
better  and  more  accountable  for  today's 
students — a  major  aim  of  AMERICA 
2000,  the  President's  education  strategy. 

Congress  has  appropriated  $4.9 
million  for  fiscal  year  1991  and  $10 
million  for  fiscal  year  1992  to  implement 
this  program.  Under  the  statute,  each 
SEA  distributes  funds  on  a  competitive 
grant  basis  to  local  educational  agencies 
(LEAs)  for  model  programs  they  have 
designed  that  represent  alternative  and 
innovative  approaches  to  foreign 
tallage  instruction.  Unless  the 
Secretary  grants  a  waiver,  the  ntm- 
federal  matching  requirement  is  50 
percent.  Because  each  SEA's  applicatifm 
must  describe  the  model  projects  to  be 
conducted,  the  Secretary  is  announcing 
the  criteria  under  which  the  Foreign 
Languages  Assistance  Program  will  be 
administered. 

On  April  29, 1991.  the  Secretary 
published  a  notice  of  proposed 
interpretations  and  designation  of 
critical  foreign  languages  for  the  Fateigp 
Languages  Assistance  Program  in  die 
Federal  Register  (56  FR  19645).  The 
notice  proposed  certain  statutory 
interpretations  that  would  apply  to  all 
projects  that  the  program  would  food.  In 
addition,  the  Secretary  proposed  to 
designate  Chinese  (all  dialects). 
Japanese,  Korean,  Arabic  (all  dialects], 
and  Russian  as  the  only  foreign 
languages  whose  instruction  the 
program  would  support. 

llhe  major  difference  between  the 
proposed  interpretations  and  these  final 
interpretations  is  inclusion  of 
procedures  under  which  an  SEA  may 
apply  for  a  waiver  of  the  requiroaent 
that  it  fund  model  programs  only  in  the 
primary  languages  designated  by  this 
notice. 


Aariysis  of  Comments  and  Changes 

The  Department  received  forty-six 
comments  on  the  proposed 
interpretations.  An  analysis  of  the 
comments  and  of  the  portions  of  this 
notice  that  reflect  changes  from  the 
proposed  interpretations  follows. 

Major  issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
statute  (if  any)  referenced  in 
parentheses. 

Technical  and  o|her  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

The  Critical  Foreign  Languages 

Comments:  Nearly  all  of  the 
comments  received  addressed  the 
proposed  designation  of  Chinese  (all 
dialects).  Japanese,  Korean,  Arabic  (all 
dialects),  and  Russian  as  the  only 
critical  foreign  languages  for  purposes  of 
this  program.  Many  of  the  respondents 
disagreed  with  the  proposed  designation 
ai;d  recommended  that  it  be  expanded 
to  include  other-languages.  Some 
recommended  that  die  foreign  languages 
specified  in  the  proposed  notice  be  given 
priority,  but  that  other  languages  be 
added.  Other  commenters  recommended 
that  the  list  of  169  languages  designated 
in  a  notice  published  in  the  Federal 
RegistN  on  August  2, 1985  (50  FR  31412). 
for  programs  at  the  postsecondary  level, 
serve  as  the  list  of  "critical"  foreign 
languages  for  this  program. 

Many  commenters  felt  that  limiting 
the  program  to  the  five  languages  as 
proposed  would  make  it  difficult  for 
some  States  and  localities  to  participate 
in  the  program  because  they  lack 
qualified  teachers  or  the  necessary 
financial  resources.  Some  commenters 
stated  that,  because  the  proposed 
languages  are  considered  of  "high 
difficulty"  for  English  speakers  and  very 
few  universities  offer  programs  for 
teacher  preparation  in  these  languages, 
new  programs  in  these  languages  would 
require  careful  planning  and  the 
development  of  a  sequential  program 
with  implementation  over  an  extended 
period  of  time.  Other  commenters  stated 
diat  the  proposed  designation  would 
require  States  and  LEAs  to  create 
programs  that  do  not  presently  exist  and 
for  which  there  is  no  guarantee  of  long^ 
term  funding.  Commenters  pointed  out 
that  few  elementary  schools  offer 
instruction  in  any  foreign  language,  and 
suggested  that  restricting  the  use  of 
funds  to  instruction  in  the  proposed  five 
languages  would  not  encourage  States 
or  LEAs  to  begin  foreign  language 
programs  at  the  elementary  level. 


UMI 
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Some  comoMnten  lecommeBded  that 
the  dedsion  as  to  wb»l  constitutes  a 
"critical"  foreign  language  be  left  to 
each  State.  According  to  these 
commenters,  the  definition  of  "critical" 
varies  from  State  to  State  and  it  (rften 
determined  by  geo^^ihical  location, 
ethnic  population,  and  primary  sources 
of  trade  for  that  SUte. 

Five  commenters  supported  the 
designation  of  the  five  critical  foreign 
languages  as  proposed.  These 
commenters  felt  that  the  designation 
would  allow  necessary  resources  to  be 
focused  on  crucial,  yet  widely  neglected, 
languages.  They  also  suggested  that 
expanding  the  hit  of  critical  languages 
would  divert  support  from  these  less 
commonly  taught  languages,  diluting  the 
impact  of  the  legislation.  Some 
commenters  noted  that  there  are  few 
models  for  programs  in  Chinese, 
Japanese,  Korean.  Russian,  and  Arabic 
and  that  the  Foreign  Languages 
Assistance  Program  could  serve  as  a 
catalyst  to  support  the  creation  of  modri 
pro-ams  in  these  languages. 

Discussion:  The  aouorizing  statute 
requires  the  Secretary  to  designate  the 
"critical"  foreign  languages.  This 
responsibility  cannot  be  delegated  to  the 
States  or  LEAs.  In  canying  out  this 
responsibiUty,  the  Secretary  believes 
that  to  designate  aB  169  laiiqguages  from 
the  August  2, 1985  Fedarsl  Regbtar 
notice  would  not  meet  the  intent  of  the 
legislation  to  establish  model  foreign 
language  programs  at  the  elementary 
and  sedMidary  levris  diat  prtHnote  "the 
ecomnnic  and  secaritjr  interest  of  the 
Nation."  The  1985  ttst  was  aaaociated 
with  a  postsecoodary  edacation 
program,  and  was  deveioped  to  identify 
languages  important  to  sdeatific  inquiry 
and  research  as  wril  as  oi  national 
security  and  economic  interest 

The  Secretaiy  believea  diat  die 
primary  objectives  of  the  Foreign 
Languages  Assistance  Proyam  would 
best  be  served  by  foeustng  resources  on 
a  select  group  of  less  oommonly  taught 
but  hi^dy  critical,  f or«gn  languages, 
and  that  the  emphasis  on  Qiinese. 
Japanese.  Korean,  Arabic  and  Russian 
would  best  serve  the  economic  and 
security  interests  of  the  United  States. 
This  interpretation  is  consistent  with  the 
report  of  &e  Senate  Appropriationa 
Committee  that  accompanied  the  fiscal 
year  1991  appropriation  for  this 
program.  In  that  report  the  Senate 
expressed  its  intent  that  the  program 
"focus  primarily  on  the  less  commonly 
taught  languages." 

The  Secretary  recognizes,  however, 
that  Congress  enacted  the  Foreign 
Languages  Assistance  Program  as  a 
State  formula  grant  program, 
presumably  with  the  intent  that  all 


States  be  aUe  to  portidiMta. 
Conseqvoitly,  the  Secretary  agrees  that 
a  State  should  not  be  ptecluded  from 
partidpatian  in  the  proyam  solely 
because  LEAs  in  die  State  are  unable  to 
procure  trained  teadMfs  or  other 
resources  needed  to  i^ierate  modd 
(vograms  in  one  of  the  languages 
proposed  in  the  April  1991  Fedsial 
Re^ster  notice.  For  this  reason,  the 
Seoetary  has  determined  that  an  SEA 
that  can  demonstrate  either  (1)  a  clear 
lack  of  resources  needed  to  iBJrieraent 
model  programs  in  Chinese,  Japanese. 
Korean,  Arabic  and  Russian,  w  (2) 
other  compiling  reasons,  may  obtain  a 
waiver  to  implement  model  programs  in 
the  more  commonly  taught  languages  of 
French.  German,  Italian,  Portuguese,  and 
Spanish.  The  section  of  this  notice  on 
"Application  Content"  describes  the 
information  that  the  Secretary  will 
review  in  considering  any  ^A's  request 
for  a  waiver. 

The  Secretary  antidpates,  however, 
that  few  requests  for  waivers  are  likely 
to  be  granted.  To  make  a  convincing 
case  for  aiqtroval  to  undertake  projects 
in  the  five  alternative  languages,  an  SEA 
must  demonstrate  that  the  lack  of 
available  qualified  teachers  or  other 
resources  tlooughout  the  State  or  region, 
or  other  compel)^  reasons  make  it 
impossible  for  any  LEA  in  the  State  to 
develop  and  implement  model  programs 
in  Chinese,  Japanese,  Korean,  Arabic  or 
Russian.  An  ^A's  supporting  evidence 
might  indude  the  following  kkuls  of 
data:  Surveys  of  school  districts  and 
universities  to  determine  the  availability 
of  teadien  in  those  languages,  a 
comparison  of  the  costs  of  iaqdementing 
projects  in  the  five  critical  languages 
with  the  costs  of  projects  in  the  five 
alternate  languages,  accompanied  by  an 
analysis  of  local  wad  State  resources 
available  for  implementing  projects  in 
each  group  of  languages,  or  descriptions 
of  program*  proposed  by  LEAs  in  the 
primary  langnages  accompanied  by  an 
e^qilanatioB  fw  the  SEA's  rejection. 

Furthermore,  this  program  ia  not 
desi^wd  to  st^iport  lai^term  projects. 
Rather,  awards  ara  to  be  made  for  a 
three-year  period,  and  fimds  are  to  be 
used  to  develop  aodds  that  can  be 
replicated  in  oUier  locations.  The 
argnment  by  some  conmienters  that  the 
"difficulty"  of  die  designated  language 
will  deter  LEAa  bam  estabhsiting  model 
programs  in  dementacy  schools  is  not 
peruMsive.  In  fact  becisuae  experience 
seems  to  show  that  young  children  have 
less  difficulty  learning  a  foreip 
language  than  older  children  or  adidts,  it 
is  Idcely  that  many  of  the  most  promising 
projects  will  be  proposed  for  the 
elementary  leveL  Finally,  States  should 
note  diat  although  the  statute  requires  a 


50  percent  State  and  local  maldl,  tha 
law  makes  provisions  for  applying,  to  the 
Secretary  for  a  waiver  of  that 
requirement 

ChangBK  The  Secretary  has  changsd 
the  definition  of  "critical  foreign 
languages."  The  languages  of  Chinese. 
Japanese.  Korean.  Arabic  and  Russian 
are  now  dasigBated  as  die  primary 
critical  foreign  languages,  and,  absent  a 
waiver,  aU  States  will  be  required  to 
fund  local  model  programs  in  diose 
languages.  However,  die  definition  also 
now  indudes  French.  German.  Italian, 
Portuguese,  and  Spanish  as  alternate 
critical  foreign  languages,  bi  order  to 
fund  modd  programs  in  any  of  the 
alternate  languages,  a  State  wiU  have  to 
apply  for  a  waiver  from  the  basic 
requirement  and  gain  the  approval  of 
the  Secretary.  Tlie  section  of  this  notice 
on  "Application  Content"  has  been 
modified  to  reflect  this  change. 

Program  Appikaden 

Comments:  Commenters  asked  if  (1) 
the  State  application  is  to  be  for  a  one- 
or  three-year  period;  (2)  a  State 
application  that  merely  describes  the 
State's  plan  for  selecting  model 
programs  can  be  approved  prior  to  the 
identification  of  the  LEA  model 
programs;  and  (3)  the  LEA  ^ipUcatian 
must  be  developed  for  a  three-year 
period.  One  commenter  suggested  that 
the  Secretary  define  what  is  meant  by  a 
"model"  program. 

Discussion:  The  Ad  requires  that  a 
description  of  the  model  programs 
designed  by  LEAs  be  included  in  the 
State  application.  It  further  states  that 
funds  "shall  be  made  availaUe  to  die 
State  two  additional  years  after  the  first 
fiscal  year  during  which  the  State 
receives  its  allotment"  if  the  funds  in  the 
first  year  were  used  in  the  manner 
required  under  the  State's  approved 
application.  Therefore,  the  Secretary 
will  require  dvat  State  applications  cover 
a  three-year  period,  peniUng  the 
availability  ot  appnqiriationa.  The  State 
application  must  contain  a  descripdon 
of  model  programs  that  have  been 
selected  on  a  competitive  basis  prior  to 
submission  of  the  ^ipteation.  While  the 
statute  requires  diat  funds  be  ased  to 
support  model  pragrama  for  the 
commencement  or  improvemoit  and 
expansion  of  foreign  language  study,  the 
Secretary  bebeves  that  the  actual 
definition  and  duration  of  a  model 
program  is  best  determined  by  the  SEA. 

Changes:  The  application  procedures 
have  been  amended  to  require  that  State 
apphcations  cover  a  three-year  period. 
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Participatiiig  Children 

Comments:  Commentera  qaestioned 
the  proposed  requirement  that  children 
aged  5  through  17  who  reside  in  the 
sdiool  district  of  the  LEA  must  be 
eligible  to  participate  in  the  program. 
One  commenter  recommended  diat 
SEAs  be  required  to  identify  the 
mechanisms  to  be  used  to  ensure  that 
the  programs  will  be  available  to 
children  attending  private  schools  or 
that  the  Secretary  require  LEAs  to  set 
aside  funds  to  be  allocated  to  private 
elementary  and  secondary  institutions 
located  in  the  LEA  to  implement 
programs.  Other  commenters  noted  that 
the  requirement  that  the  State's 
application  contain  an  assurance  that 
"all  children  •  *  •  who  reside  in  the 
school  district  of  the  LEA"  must  be  able 
to  participate  in  the  program  could  limit 
participation  by  LEAs  and  restrict  the 
programs  to  magnet  schools.  Another 
commenter  pointed  out  that  the 
language  in  the  notice  differed  from 
language  in  other  legislation,  such  as 
chapter  2  of  title  I  of  the  ESEA.  or  the 
Drug  Free  Schools  and  Communities 
Program,  and  that  private  school 
children  to  be  served  under  those 
programs  are  identiHed  as  those 
children  attending  school  within  the 
boimdaries  of  a  program  or  project. 
However,  under  the  Foreign  Languages 
Assistance  Program  eligibility  for 
participation  is  extended  to  ail  children 
residing  in  the  LEA. 

Discussion:  Section  2103(bK2)  of  the 
Act  requires  that  the  SEA  provide  an 
assurance  that  all  children,  enrolled  in 
public  or  private  schools,  who  reside  in 
the  school  district  be  eligible  to 
participate  in  any  model  program 
funded  under  the  Foreign  Languages 
Assistance  Program.  In  addition,  section 
2103(d)  of  the  Act  requires  that,  to  the 
extent  consistent  with  the  number  of 
children  in  the  State  or  in  the  school 
district  of  each  LEA  who  are  enrolled  in 
private  elementary  and  secondary 
schools,  each  State  or  LEA  shall,  after 
consultation  with  appropriate  private 
school  representatives,  make  provision 
for  including  special  services  in  which 
children  attending  private  schools  can 
participate.  Because  section  2103(a) 
limits  activities  to  model  programs 
"designed  and  operated  by  local 
educational  agencies."  the  statute  does 
not  authorize  these  services  to  private 
school  children  to  be  provided  out  of 
funds  that  would  be  separately 
allocated  to  private  institutions. 

Furthermore,  the  Secretary  believes 
that,  as  a  practical  matter,  Congress 
could  not  have  intended  to  require  all 
LEAs  to  implement  model  programs  for 
which  all  children,  regardless  of  age  and 


grade  level,  are  eligible  to  participate,  or 
to  issue  conditions  that  would  restrict 
model  programs  to  magnet  school  sites. 
Therefore,  the  proposed  and  final 
interpretations  continue  to  require  that 
participation  In  model  programs  be  open 
to  all  diildren  in  the  grade  level  or 
levels  for  which  the  model  was  designed 
rather  than  all  children  ages  5  through 
17. 
Changes:  None. 

Non>Federal  Share 

Comments:  One  commenter  urged  that 
the  interpretation  specify  that  no  new 
funds  be  required  for  the  50  percent 
match  and  that  the  matching 
requirement  be  ignored. 

Discussion:  the  law  explicitly  requires 
a  50  percent  match,  with  provision  for  a 
waiver  for  those  States  able  to 
demonstrate  significant  hardship. 

Changes:  None. 

Applicable  Regulations 

The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  part  76  (State-Administered 
Programs),  part  77  (Definitions  that 
Apply  to  Department  Regulations),  part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments],  part  81 
(General  Education  Provisions  Act — 
Enforcement),  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-free  Workplace 
(Grants)),  and  part  86  (Drug-Free 
Schools  and  Campuses). 

Authority:  20  IJ.S.C  29B1-2991,  2993 
Definitions  and  Interpretations 

The  Critical  Foreign  Languages 

Section  2105  of  the  Act  defines  the 
term  "foreign  language  instruction"  as 
"instruction  in  critical  foreign  languages 
as  defined  by  the  Secretary."  For  the 
Foreign  Languages  Assistance  Program, 
the  Secretary  designates  Chinese  (all 
dialects).  Japanese,  Korean,  Arabic  (all 
dialects),  and  Russian  as  the  primary 
critical  foreign  languages.  An  SEA  that 
can  document  a  clear  lack  of  capability 
to  fund  local  model  projects  in  any  of 
these  primary  languages,  which  would 
preclude  its  participation  in  the  program, 
may  apply  to  the  Secretary  for  approval 
to  support,  instead,  local  model  projects 
in  one  or  more  of  the  alternate  critical 
foreign  languages.  For  the  purposes  of 
this  program,  the  alternate  languages  are 
French,  German,  Italian,  Portuguese,  and 
Spanish.  An  Sea  that  wishes  to  apply  for 
a  waiver  in  order  to  support  model 


programs  in  one  or  more  of  the  alternate 
languages  must  provide  justification  as 
discussed  under  the  next  section  of  this 
notice. 

Application  Content 

Section  2103(b)  of  the  Act  requires 
that  an  Sea  desiring  to  receive  a  grant 
shall  submit  an  application  to  the 
Secretary  that  covers  three  fiscal  years 
and  contains  information  and 
assurances  as  the  Secretary  may 
require.  Consistent  with  the  purpose  of 
the  program,  all  applications  must 
include  information  that  will  ensure  that 
projects  contribute  to  the  statutory  goal 
of  developing  model  programs  fit)m 
which  other  schools  in  the  Nation  can 
benefit  In  addition,  applications  must  . 
include  the  following  information  as 
well  as  the  items  enumerated  in  section 
2103(b}  of  the  statute: 

(1)  A  description  of  how  each  model 
program  could  benefit  other  school 
systems  in  the  Nation: 

(2)  A  description  of  how  each 
program's  design  will  provide  a  reliable 
measure  of  the  impact  of  the  program  or 
of  student  educational  achievement;  and 

(3)  An  assurance  that  upon 
completion  of  each  program,  the  SEA 
will  provide  to  the  Secretary 
documentation  and  a  final  evaluation  of 
the  program,  in  a  form  suitable  for 
dissemination  to  other  schools  or  school 
districts  that  may  wish  to  replicate  the 
program. 

In  addition,  an  application  requesting 
approval  from  the  Secretary  to  support 
model  programs  in  one  or  more  of  the 
secondary  critical  foreign  languages  of 
French,  German,  Italian,  Portuguese,  or 
Spanish,  must  specifically  describe: 

(1)  Efforts  made  by  the  State  to 
identify  and  inform  LEAs  about 
personnel  and  resources  that  LEAs  can 
use  in  designing  and  implementing 
programs  in  the  five  primary  critical 
languages  (Chinese,  Japanese,  Korean. 
Arabic,  or  Russian): 

(2)  Use  of  criteria  to  select  model 
programs  that  give  additional  weight  to 
proposed  programs  offering  instruction 
in  one  of  the  five  primary  critical 
languages: 

(3)  Reasons  for  the  inabilify  to  fund 
projects  in  any  of  the  five  primary 
languages:  and 

(4)Any  other  conditions  or 
circumstances  that  would  clearly 
preclude  implementation  of  model 
programs  in  any  of  the  five  primary 
critical  languages. 

In  deciding  whether  to  grant  a  waiver 
to  an  SEA  from  the  basic  requirement 
that  it  fund  local  model  projects 
exclusively  in  one  or  more  of  the  five 
primary  languages  designated  in  this 
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notice,  the  Secretary  will  consider 
whether  the  SEA's  application 
demonstrates  that  without  a  waiver,  the 
State  clearly  would  be  unable  to 
participate  in  the  program.  The 
Secretary  will  look  for  evidence  that 
LEAs  in  the  State  are  unable  1o 
implement  model  projects  in  the  primary 
languages  because  either  (1]  an  inability 
to  procure  qualified  teachers  or  other 
needed  resources,  at  (2)  other 
compelling  reasons,  llie  Secretary  will 
not  consider  local  or  State  preference  as 
a  compelling  reason  for  granting  a 
waiver. 

Program  Variety 

In  approving  an  SEA's  plan,  the 
Secretary  takes  into  consideration  the 
amount  of  program  funds  that  each  State 
receives  in  determining  whether  the 
State's  model  programs  represent  a 
variety  of  alternative  and  innovative 
approaches  to  foreign  language 
instruction,  as  required  by  section 
2103(b)(1)(B)  of  the  Act. 


Participating  Children 

Section  2103(b)(2)  of  the  Act  requires 
and  SEA's  application  to  contain  an 
assurance  that  "all  children  aged  5 
through  17  who  reside  within  the  school 
district  of  the  local  educational  agency 
shall  be  eligible  to  participate  in  any 
model  program"  funded  under  the 
Foreign  Languages  Assistance  Act  The 
Secretary  interprets  this  provision  to 
mean  that  for  whatever  grade  span  a 
model  program  is  designed,  all  children 
in  those  grade  levels  who  reside  within 
the  area  served  by  the  LEA  must  be 
eligible  to  participate. 

Non-Federal  Share 

Section  2103(b)(3)  of  the  Act  requires 
that  an  SEA's  application  contain  an 
assurance  "that  the  state  will  pay  the 
non-Federal  share  of  the  activities  tor 
which  assistance  is  sought  &om  non- 
Federal  sources."  For  purposes  of  this 
program,  this  means  that  the  source  of 
the  non-Federal  share  will  be  either 
State  or  local.  In  either  case,  the 


contribution  must  come  from  non- 
Federal  sources.  In  addition,  the 
requirement  of  a  50  percent  non-Federal 
share  of  project  costs  includes  both 
these  costs  and  third  party  in-kind 
contributions  that  are  allowable  under 
(80.24  of  EDGAR. 

Waiver  ofNon-Fedetal  Share 

Section  2103(c)(2)  of  the  Act 
authorizes  the  Secretary  to  waive  the   . 
requirement  of  a  50  percent  State  or 
local  share  if  the  Secretary  determines 
that  adequate  resources  are  not 
available.  Consistent  with  the  intent  of 
Congress  in  enacting  the  waiver 
provision  (see  S.  Rep.  No.  222, 100th 
Cong.,  1st  Sess.  76  (1987))  the  Secretary 
will  grant  a  waiver  only  if  presented 
with  a  clear  case  of  hardsUp. 

Program  Au^KKity:  20  U3.C.  3001-3009. 
Dated:  January  22, 1992. 


Secretary  of  Education. 

[FR  Doc.  92-2219  Filed  1-29-S2;  MS  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureau  of  Indian  A^airs, 

Interior. 

action:  Notice  of  Approved  Tribal-State 

Compact. 

summary:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L 100-497),  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Re^ster,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretarjr- 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated  authority 
has  approved  a  Tribal-State  Compact 
between  the  Oneida  Tribe  of  Indians  of 
Wisconsin  and  the  State  of  Wisconsin 
executed  on  November  8, 1991. 
DATES:  This  action  is  effective  vpoa  date 
of  publication. 


addresses:  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior,  MS/MIB  4603, 1849  "C" 
Street,  NW..  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT 

Joyce  Grisham,  Bureau  of  Indian  Affairs, 
Washington.  DC  20240  (202)  208-7445. 

Dated:  January  24. 1992. 
Eddk  F.  Brown, 

Assistant  Secretary,  Indian  Affairs. 
[FR  Doc.  92-2266  Filed  1-29-92;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 

(Docket  Nos.  S7F-0240  and  85F-0346J 

Aspartame;  Denial  of  Request  for 
Hearing  on  Final  Rules 

agency:  Food  and  Drug  Administration. 
action:  Final  rule:  denial  of  request  for 
hearing  and  response  to  objections. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  denying  a 
request  for  a  hearing  on  the  final  rules 
that  amended  the  food  additive 
regulations  to  authorize  the  use  of 
aspartame  as  a  sweetener  in  frozen 
dairy  and  nondairy  frostings.  toppings, 
and  fillings  and  in  frozen,  ready-to- 
thaw-and-eat  cheesecakes,  fruit,  and 
fruit  toppings.  After  reviewing  the 
objections  to  the  two  final  rules  and  the 
request  for  a  hearing,  FDA  has 
concluded  that  no  genuine  issues  of 
material  fact  have  been  raised  that 
would  justify  a  hearing.  In  addition. 
FDA  is  overruling  other  objections  to  the 
final  rule  for  which  there  were  no 
hearing  requests  because  the  agency  has 
addressed  similar  objections  in  prior 
administrative  proceedings  concerning 
aspartame. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rudolph  Harris,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-330).  Food 
and  Drug  Administration,  200  C  SL  SW.. 
Washington.  DC  20204,  202-254-952a 
SUPPLEMENTARY  INFORMATION:  | 

I.  Backgrouad 

In  the  Federal  Register  of  June  2. 1989 
(54  FR  23646  through  23647),  FDA  issued 
final  rules  that  amended  §  172.804(c)  (21 
CFR  172.804)  of  the  food  additive 
regulations  by  adding  new  paragraphs 
(c)(19)  and  (c)(20).  Section  172.804(c)(19) 
authorizes  the  use  of  aspartame  as  a 
sweetener  in  frozen  ready-to-thaw-and- 
eat  cheesecakes,  fruit,  and  fruit 
toppings.  This  rule  responded  to  a 
petition  filed  by  Foodways  National, 
Inc.  Section  172.804(c)(20)  authorizes  the 
use  of  aspartame  as  a  sweetener  in 
frozen  dairy  and  nondairy  frostings. 
toppings,  and  fillings.  This  rule 
responded  to  a  petition  filed  by 
Foodways  National,  Inc.,  and  the 
NutraSweet  Co. 

In  accordance  with  21  U.S.C.  348(f).. 
four  consumers  and  one  consumer  group 
filed  objections  to  the  final  rules  for 
aspartame.  The  aspartame  Consumer 
Safety  Network  (ACSN).  the  consumer 
group  also  requested  a  hearing  on  its 
objections.  The  agency's  response  to 


each  objection  and  the  request  for  a 
hearing  is  provided  below. 

II.  Standard  for  Granting  a  Hearing 

The  Criteria  for  deciding  whether  to 
grant  or  deny  a  hearing  are  stated  in  21 
CFR  12.24(b).  The  regulation  states  that 
a  hearing  will  be  granted  when  the 
material  submitted  shows  the  following: 

(1)  There  is  a  genuine  and  substantial 
issue  of  fact  for  resolution  at  a  hearing. 
A  hearing  will  not  be  granted  on  issues 
of  policy  or  law. 

(2)  The  factual  issue  can  be  resolved 
by  available  and  specifically  identified 
reliable  evidence.  A  hearing  will  not  be 
granted  on  the  basis  of  mere  allegations 
or  denials  or  general  descriptions  of 
positions  and  contentions. 

(3)  The  data  and  information 
submitted,  if  established  at  a  hearing, 
would  be  adequate  to  justify  resolution 
of  the  factual  issue  in  the  way  sou^t  by 
the  person.  A  hearing  will  be  denied  if 
the  Commissioner  concludes  that  the 
data  and  information  submitted  are 
insufficient  to  justify  the  factual 
determination  urged,  even  if  accurate. 

(4)  Resolution  of  the  factual  issue  in 
the  way  sought  by  the  person  is 
adequate  to  justify  the  action,  requested. 
A  hearing  will  not  be  granted  on  factual 
issues  that  are  not  determinative  with 
respect  to  the  action  requested,  e.g.,  if 
the  Commissioner  concludes  that  the 
action  would  be  the  same  even  if  the 
factual  issue  were  resolved  in  the  way 
sought,  or  if  a  request  is  made  that  a 
final  regulation  include  a  provision  not 
reasonably  encompassed  by  the 
proposal. 

(5)  The  action  requested  is  not 
inconsistent  with  any  provision  in  the 
act  or  any  regulation  in  this  chapter 
particularizing  statutory  standards.  The 
proper  procedure  in  those  circumstances 
is  for  the  person  requesting  the  hearing 
to  petition  for  an  amendment  or  waiver 
of  the  regulation  involved. 

(6)  The  requirements  in  other 
applicable  regulations,  e.g.,  S§  10.20. 
12.21, 12.22,  314.200.  314.300,  514.200.  and 
601.7(a).  and  in  the  notice  promulgating 
the  final  regulation  or  the  notice  of 
opportunity  for  hearing,  are  met. 

A  party  seeking  a  hearing  is  required 
to  meet  a  "threshold  burden  of  tendering 
evidence  suggesting  the  need  for  a 
hearing."  Costle  v.  Pacific  Legal 
Foundation.  445  U.S.  198.  214-215  (1980). 
reh.  den..  445  U.S.  947  (1980).  citing 
Weinberger  v.  Hynson.  Westcott  & 
Dunning.  Inc..  412  U.S.  609,  620-621 
(1973).  An  allegation  that  a  hearing  is 
necessary  to  "sharpen  the  issues"  or  to 
"fully  develop  the  facts"  does  not  meet 
this  test.  Georgia  Pacific  Corp.  v.  US. 
EPA.  671  F.2d  1235. 1241  (9th  Cir.  1982). 
If  a  hearing  request  fails  to  identify  any 


evidence  that  would  be  the  subject  of  a 
hearing,  there  is  no  point  in  holding  one. 
A  hearing  request  must  not  only  contain 
evidence,  but  that  evidence  must  raise  a 
material  issue  of  fact  concerning  which 
a  meaningful  hearing  might  be  held. 
Pineapple  Growers  Ass'n  v.  FDA.  673 
F.2d  1083, 1085  (9th  Cir.  1982).  Where  the 
issues  raised  in  the  objection  are,  even  if 
true,  legally  insufficient  to  alter  the 
decision,  the  agency  need  not  grant  a 
hearing.  Dyestuffs  and  Chemicals,  Inc. 
v.  Flemming.  271  F.2d  281  (8th  Cir.  1959). 
cert,  denied.  362  U.S.  911  (1960).  FDA 
need  not  grant  a  hearing  in  each  case 
where  an  objector  submits  additional 
information  or  posits  a  novel 
interpretation  of  existing  information. 
See  United  States  v.  Consolidated 
Mines  &  Smelting  Co..  455  F.2d  432  (9th 
Cir.  1971).  Stated  another  way.  a  hearing 
is  justified  only  if  the  objections  are 
made  in  good  faith,  and  if  they  "draw  in 
question  in  a  material  way  the 
underpinnings  of  the  regulation  at 
issue."  Pactra  Industries  v.  CPSC,  555 
F.2d  677  (9th  Cir.  1977).  Finally,  courts 
have  uniformly  recognized  that  a 
hearing  need  not  be  held  to  resolve 
questions  of  law  or  policy.  See  Citizens 
for  Allegan  Country:  Inc.  v.  FPC,  414 
F.2d  1125  (D.C.  Cir.  1969):  Sun  Oil  Co.  v. 
FPC.  256  F.2d  233.  240  (5th  Cir.).  cert, 
denied.  358  U.S.  872  (1958). 

Even  if  the  objections  raise  material 
issues  of  fact.  FDA  need  not  grant  a 
hearing  if  those  same  issues  were 
adequately  raised  and  considered  in  an 
earlier  proceeding.  Once  an  issue  has 
been  so  raised  and  considered,  a  party 
is  estopped  from  raising  that  same  issue 
in  a  later  proceeding  without  new 
evidence.  The  various  judicial  doctrines 
dealing  with  finality  are  validly  applied  ' 
to  the  administrative  process.  In 
explaining  why  these  principles  "self- 
evidenlly"  ought  to  apply  to  an  agency 
proceeding,  the  D.C.  Circuit  wrote: 

Th«  underlying  concept  is  as  simple  as  this: 
Justice  requires  that  a  party  have  a  fair 
chance  to  present  his  position.  But  overall 
interests  of  administration  do  not  require  or 
generally  contemplate  that  he  will  be  given 
more  than  a  fair  opportunity. 

Retail  Clerks  Union.  Local  1401.  UCLA.  v. 
NLRB.  463  F.  2d  316,  322  (DC  Cir.  1972).  (See 
Costle  V.  Pacific  Legal  Foundation,  supra  at 
1108;  See  also  Pacific  Seafarers.  Inc.  v. 
Pacific  Far  East  Line.  Inc..  404  F.  2d  804  (DC 
Cir.  1966)). 

nL  Analysis  of  Request  for  Hearing 

The  ACSN  requested  that  FDA 
convene  a  public  hearing  to  receive  and 
evaluate  evidence  relevant  to  its 
objections  on  four  issues.  These  four   - 
issues  are:  That  an  aspartame  double 
blind  challenge  test  (Ref.  1)  is  erroneous: 
that  pilots  have  lost  their  medical 


UMI 


certification  to  fly  due  to  adverse 
reactions  remitting  from  their 
consumption  of  aspartame;  that  the 
labeling  of  aspartame  products  will  not 
protect  individuals  with 
phenylketonuria  (PKU),  or  other 
sensitive  individuals,  when  these 
products  are  served  in  the  home  and 
other  social  settings;  and  that  pregnant 
patients  are  not  being  warned  that 
aspartame  consumption  during 
pregnancy  can  cause  mental  retardation 
and  other  birth  defects.  ' 

A.  Adverse  Reactions  to  Aspartame  . 

ACSN's  first  objection  challenged  the 
reli^ility  of  a  double  blind  test  (Ref.  1) 
reporting  that  aspartame  is  unlikely  to 
produce  headaches  at  any  greater  rate 
than  placebo  and  implicitly  asserted 
that  aspartame  causes  a  wide  range  of 
adverse  reactions  in  consumers.  In 
support  of  this  objection.  ACSN 
submitted  three  letters,  published  in  the 
New  England  Journal  of  Medicine, 
which  reported  deficiencies  in  the 
study's  experimental  design.  In  addition. 
ACSN  submitted  news  articles,  as  well 
as  some  physician  case  reports, 
reporting  that  some  consumers  develop 
headaches  after  consuming  aspartame- 
containing  products. 

The  study  in  question  was  performed 
by  Schiffman.  et  al..  at  Duke  University. 
The  study  was  a  double  blind  crossover 
design  in  which  the  investigators 
administered  capsules  containing 
aspartame,  at  a  dosage  of  30  milligrams 
per  kilogram  of  body  weight,  to  40 
human  subjects,  most  of  whom  had  a 
family  or  personal  history  of  allergic 
reactions.  In  addition,  each  of  the  test 
subjects  had  previously  reported 
suffering  a  headache  within  24  hours  of 
ingesting  aspartame.  Thirty-five  percent 
of  the  subjects  reported  headaches  after 
taking  aspartame,  while  45  percent 
reported  headaches  after  a  placebo.  No 
other  reactions  occurred.  The 
investigators  concluded  that  the  study 
demonstrated  that  a  patient  ingesting 
aspartame  is  no  more  likely  to  suffer  a 
headache  than  when  receiving  a 
placebo. 

FDA  is  denying  ACSN's  first  objection 
for  the  following  reasons.  First,  the 
results  of  the  study  by  Schiffman,  et  al. 
are  consistent  with  the  agency's 
conclusion  that  aspartame  is  safe.  FDA 
did  not  rely  upon  this  study,  however,  as 
the  basis  (or  as  part  of  the  basis)  for  the 
agency's  safety  determination.  Thus, 
even  if  the  study  must  be  disregarded 
because  it  is  flawed  as  ACSN  has 
alleged,  this  will  not  alter  the  foundation 
underlying  FDA's  conclusion  that 
aspartame  is  safe.  Therefore, 
establishment  of  ACSN's  claims  of 
design  deficiency  would  not  require  the 


revocation  of  the  aspartame  regulations 
in  question.  Accordingly,  FDA  is 
overruling  ACSN's  first  objection  and 
denying  its  hearing  request  on  this  issue. 
21  CFR  12.24(b)(4). 

Second.  FDA  is  overruling  ACSN's 
first  objection  and  denying  the  hearing 
request  to  the  extent  that  the  objection 
asserts  that  aspartame  causes  a  wide 
range  of  adverse  reactions.  The  data 
ACSN  filed  in  support  of  its  hearing 
request  on  this  issue  were  in  the  form  of 
physician  case  reports  and  individual 
testimonials.  In  previous  proceedings  on 
aspartame  in  November  1986.  in  which 
the  agency  denied  a  petition  of  the 
Community  Nutrition  Institute  (CNI)  to    . 
revoke  all  uses  of  aspartame  (Ref.  2). 
FDA  evaluated  the  use  of  individual 
complaints  and  case  reports  to 
determine  whether  a  causal  link  exists 
between  aspartame  consumption  and 
alleged  adverse  effects  of  the  sweetener. 
The  agency  concluded  that  only  well- 
controlled  clinical  trials  focusing  on 
specific  endpoints  could  provide 
,  evidence  for  the  existence  of  such  a  link. 
(Indeed,  the  United  States  Supreme 
Court  has  characterized  anecdotal 
e\idence  as  "treacherous."  Weinberger 
V.  Hvnson.  Westcott  and  Dunning.  412 
U.S.'e09.629  (1973).)  Accordingly,  the 
data  and  information  submitted  by 
ACSN  are  not  reliable  and  thus,  cannot 
serve  as  the  basis  for  a  hearing.  21  CFR 
12.24(b)(2). 

B.  Seizures  and  Adverse  Reactions  of 
Airline  Pilots 

ACSN's  second  objection  asserts  that 
"hundreds  of  pilots  have  reported 
adverse  reactions  including  grand  mal 
seizures"  and  that  many  pilots  have  lost 
their  certification  to  fly  because  of 
consumption  of  aspartame.  In  support  of 
this  second  objection,  ACSN  submitted 
individual  testimonials  and  case  reports 
allegedly  reflecting  untoward  reactions 
to  aspartame,  news  articles  on  pilots 
and  aspartame,  and  letters  from  aviation 
industry  consultants. 

FDA  is  overruling  ACSN's  second 
objection  and  denying  its  hearing 
request  on  this  issue  because  the  agency 
has  previously  considered  in  prior 
administrative  proceedings  on 
aspartame  whether  consumption  of  the 
sweetener  causes  seizures.  Specifically, 
in  responding  in  November  1986,  to  the 
CNI  petition  to  revoke  aspartame's 
approvals,  FDA  considered  the  possible 
link  between  aspartame  consumption 
and  seizure  cmset.  The  agency 
concluded  that  there  was  no  reliable 
e\adence  from  controlled  clinical  trials 
or  other  research  that  aspartame 
consumption  is  not  safe  (ReL  2).  a 
position  subsequently  reiterated  in  the 
ageficy's  March  2. 1988,  denial  of  a 


hearing  request  on  amendments  to  the 
aspartame  regulation  (53  FR  6585  and 
6597.  March  2. 1988).  Once  an  issue  has 
been  considered  in  a  prior  proceeding,  a 
party  is  estopped  from  raising  that  same 
issue  in  a  subsequent  proceeding  in  the 
absence  of  new  evidence. 

In  the  present  case.  ACSN's  objection 
neither  identifies  nor  contains  any 
reliable  new  data  that  would  provide  a 
basis  for  reconsideration  of  this  factual 
issue  by  FDA.  ACSN  submitted  only 
individual  testimonials  and  case  reports 
to  support  its  assertions.  This 
information  is  simply  more  of  the  type 
previously  submitted  in  support  of  the 
alleged  link  between  aspartame  and 
various  adverse  reactions  and.  as  noted 
in  the  discussion  of  objecbon  1.  is  not  a 
reliable  basis  for  determining  a  link 
between  consumption  of  aspartame  and 
such  reactions.  In  the  absence  of  new, 
reliable  information.  FDA  need  not  hold 
a  hearing  on  this  factual  issue.  21  CFR 
12.24(b)(2). 

C.  Lack  of  Warning  to  PKU  Children 
and  Adults 

ACSN's  third  objection  asserted  that 
nCU  children  and  adults,  as  well  as 
others  wishing  to  avoid  aspartame,  will 
be  unable  to  do  so  because  there  will  be 
no  warning  label  on  aspartame- 
containing  foods  when  served  in  the 
home  and  other  social  settings.  ACSN 
also  asserted  that  there  are  20  million 
PKU  gene  carriers  who  are  also  at  risk 
from  consumption  of  aspartame.  In 
support  of  this  third  objection.  ACSN 
filed  a  sheet  "Facts  You  Should  Know 
About  Aspartame  or  NutraSweet." 

FDA  is  overruling  this  objecticHi  and 
denying  ACSN's  request  for  a  hearing  on 
this  issue  because  the  issue  has 
previously  been  considered  by  FDA  in 
prior  proceedings  on  aspartame.  ACSN's 
assertion  that  PKU  adults  and  children 
will  be  unable  to  avoid  aspartame  if  the 
sweetener  is  permitted  in  frozen,  ready- 
to-eat  cheesecakes,  fruits,  and  fruit 
toppings  is  simply  a  restatement  of  the 
basic  issue  of  aspartame's  safety  when 
eaten  in  moderation  by  average 
consumers.  In  a  number  of  prior 
administrative  proceedings,  including 
the  final  decision  of  the  Commissioner 
of  Food  and  Drugs  on  aspartame's  initial 
approval  (46  FR  38285.  July  24, 1981).  the 
denial  of  the  hearing  request  on 
aspartame's  approval  for  use  in 
carbonated  beverages  (49  FR  6672. 
February  22. 1984).  and  the  November 
21. 1966.  denial  of  CNI's  citizen  petition 
to  revoke  all  approved  uses  of 
aspartame  (Ref.  2).  FDA  considered  the 
safety  of  aspartame  and  concluded  that 
there  is  a  reasonable  certainty  of  no 
harm  from  consumption  of  the  additive. 
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ACSN  has  neither  identified  nor  filed 
new  reliable  data  or  information  to 
support  its  assertions  on  this  point.  In 
view  of  the  prior  consideration  and  in 
the  absence  of  new  data,  no  hearing 
need  be  held  on  this  factual  issue. 

FDA  is  also  denying  ACSN's  third 
objection  to  the  extent  that  it  asserts 
that  PKU  heterozygotes  are  at  risk  from 
consumption  of  aspartame.  First,  ACSN 
did  not  identify  or  file  any  data  or 
information  in  support  of  this  aspect  of 
its  third  objection.  Therefore,  no  hearing 
is  required  to  be  held  on  this  issue.  21 
CFR  12.24(b)(2).  In  addition,  in  the 
context  of  the  Commissioner's  final 
decision  on  aspartame,  FDA  concluded 
that  there  is  no  evidence  that  PKU 
heterozygotes  are  adversely  affected  by 
ingestion  of  aspartame  (46  FR  38285  at 
38287-38288,  38290-38291,  and  38303- 
38305).  The  agency  is  not  required  to 
hold  a  hearing  where,  as  here,  the  same 
issue  was  raised  and  considered  in  a 
prior  proceeding  and  the  objector  has 
filed  no  new  data  or  information. 

D.  Risk  of  Aspartame  Use  During 
Pregnancy 

ACSN's  fourth  objection  asserts  that 
use  of  aspartame  during  pregnancy  can 
cause  mental  retardation  and  other  birth 
defects.  ACSN  asserts  that  Drs.  Louis 
Elsas  and  William  Partridge  have 
warned  against  aspartame  use  during 
pregnancy.  However,  ACSN  did  not 
identify  or  file  data  or  other  information 
in  support  of  this  objection. 

The  agency  is  denying  ACSN's  fourth 
objection  for  two  reasons.  First,  as 
noted,  ACSN  filed  no  data  or  other 
information  to  support  its  assertions 
about  aspartame's  relationship  to  birth 
defects.  A  hearing  will  not  be  granted  on 
the  basis  of  mere  allegations  or  general 
descriptions  of  positions.  21  CFR 
12.24(b)(2). 

Secondly,  in  its  prior  decisions  on  the 
8afet>'  of  aspartame,  FDA  considered 
the  risks  that  high  levels  of  the  amino 
acid  phenylalanine  pose  to  the 
developing  fetus  (46  FR  38285  at  38290- 
38291  and  38303-38305.  July  24, 1981;  53 
FR  6595  at  6598-6600,  March  2, 1988).  At 
that  time,  FDA  explained  that 
eliminating  aspartame  from  new 
products  is  an  ineffective  means  of 
preventing  birth  defects  because  there 
are  multiple  sources  of  dietary 
phenylalanine,  of  which  aspartame  is 
only  a  relatively  minor  one.  Thus,  to 
prevent  retardation  and  birth  defects 
from  elevated  phenylalanine  blood 
levels,  the  cause  of  the  elevation  must 
be  diagnosed  and  all  dietary  sources  of 
phenylalariine  restricted.  ACSN  has 
filed  no  new  data  or  information  that 
dispute  FDA  s  previous  findings  on  this 


factual  issue.  In  such  circumstances,  a 
hearing  need  not  be  granted. 

IV.  Analysis  of  Other  Objections 

In  addition  to  ACSN.  four  consumers 
filed  objections  to  the  final  aspartame 
rules,  but  did  not  request  a  hearing  on 
any  of  these  objections.  Because  there 
was  considerable  overlap,  FDA  has 
combined  the  objections  in  the  agency's 
response  to  them  set  out  below. 

A.  Lack  of  Comprehensive  Human 
Testing 

One  objection  asserted  that  FDA  has 
not  been  provided  with  comprehensive 
human  test  data  or  studies  to  establish 
the  safety  of  aspartame.  In  support  of 
this  assertion,  the  objection  stated  that: 
(1)  Rodents  do  not  metabolize  "aspartic 
and  phenylalanine  acids"  in  the  same 
manner  as  humans;  (2)  FDA  overrode 
the  objections  and  recommendations  of 
the  1975  and  1977  FDA  Task  Forces,  and 
the  1980  Public  Board  of  Inquiry  on 
aspartame;  (3)  FDA  considered  the 
monkey  study  pivotal  and  that  this 
study  demonstrated  the  toxicity  of 
aspartame;  and  (4)  there  are  an 
increasing  number  of  consumer  reports 
of  the  harmful  effects  of  aspartame 
usage  which  FDA  is  ignoring.  To  support 
this  objection,  the  objector  submitted  a 
chronology  from  1969  to  1986  that 
arguably  relates  to  aspartame,  a  list  of 
scientists  who  have  conducted  studies 
on  the  reported  adverse  effects  of 
aspartame,  and  a  list  of  publications 
dealing  with  aspartame's  safety. 

The  agency  has  considered  this  first 
objection  and.  as  discussed  below,  has 
determined  that  it  provides  no  basis  for 
reconsideration  or  alteration  of  the  final 
rules  at  issue.  First,  the  objector  did  not 
identify  any  data  or  other  information  to 
support  its  assertion  that  additional 
studies  of  aspartame  in  humans  are 
necessary  to  establish  the  safety  of  the 
additive.  In  fact,  there  have  been 
extensive  clinical  studies  of  aspartame, 
including  tests  in  children,  infants,  and 
obese,  diabetic,  and  normal  adults; 
doses  of  aspartame  in  these  studies 
have  ranged  from  very  large  acute  doses 
to  more  moderate  subchronic  (13  to  28 
weeks)  doses.  FDA  considered  and 
discussed  these  human  test  data  in  prior 
proceedings  involving  aspartame  (46  FR 
38285  at  38292-38294,  July  24. 1981;  49  FR 
6672  at  6680,  February  22. 1984;  48  FR 
31376  at  31381.  July  8. 1983).  Importantly, 
these  clinical  studies  are  only  a  portion 
of  the  scientific  data  that  support  the 
agency's  determination  that  the  additive 
is  safe,  which  data  are  discussed  in  the 
Commissioner's  final  decision  (46  FR 
38285  at  38289-38301.  July  24. 1981). 
Likewise,  the  objector  filed  no  data  or 
information  to  support  its  claims 


concerning  rat  metabolism.  Finally,  the 
objector  provided  only  anecdotal  case 
reports  to  support  its  assertion  that 
aspartame  has  harmful  effects,  which, 
as  discussed  above,  are  not  an  adequate 
basis  for  support.  Accordingly,  FDA  is 
overruling  this  objection. 

B.  Change  in  ADI  for  Aspartame 

A  second  objection  asserted  that  no 
safe  level  of  aspartame  has  been 
established  and  that  FDA  originally  set 
the  safe  maximum  daily  intake  for 
aspartame  at  20  mg/kg/day  and  then 
increased  it  to  50  mg/kg/day  without 
requiring  new  testing.  The  objection 
further  asserts  that  aspartame  should 
have  been  examined  and  tested  as  a 
drug  instead  of  a  food  additive.  The 
objector  relies  upon  the  data  and 
information  identified  in  objection  1 
above  to  support  this  objection. 

FDA  has  considered  this  second 
objection  and  has  determined,  as  set  out 
below,  that  it  provides  no  basis  for  t 

reconsideration  or  alteration  of  the  final 
rules  at  issue. 

First,  no  objector  provided  any  data  or 
other  information  to  demonstrate  that 
the  current  acceptable  daily  intake 
(ADI)  of  50  mg/kg  of  body  weight/day  is 
inadequate.  The  objector  correctly 
asserts  that  the  original  aspartame  ADI 
was  20  mg/kg  of  body  weight/day. 
However,  additional  clinical  testing  data 
were  provided  by  the  petitioner  to 
support  a  revision  of  the  ADI  to  50  mg/ 
kg  of  body  weight/day.  In  prior 
administrative  proceedings  concerning 
aspartame,  FDA  discussed  the  basis  for 
this  revision  of  the  ADI  (49  FR  6672  at 
6678,  February  22, 1984).  Second,  the 
objector  provided  no  support  for  its 
assertion  that  aspartame  should  have 
been  tested  as  a  drug.  To  the  contrary, 
aspartame  meets  the  definition  of  a  food 
additive.  21  U.S.C.  321(s].  not  the 
definition  of  a  drug.  21  U.S.C.  321(g).  in 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  and  thus,  should  be  tested, 
evaluated,  and  regulated  as  such. 
Accordingly,  because  no  objector  has 
provided  any  basis  for  impeaching  the 
current  ADI  or  for  testing  and  regulating 
aspartame  as  a  drug,  FDA  is  overruling 
this  second  objection. 

C.  Risks  Posed  by  DKP  and  Methanol 

A  third  objection  expressed  a  concern 
about  two  breakdown  products  of 
aspartame:  Diketopiperazine  (DKP)  and 
methanol.  The  objection  asserted  that 
DKP  is  a  cancer-causing  substance  that 
occurs  in  large  amounts  if  aspartame  is 
stored  for  an  extended  period  of  time, 
especially  at  elevated  temperatures.  The 
objection  also  challenges  FDA's  position 
that  the  methanol  that  results  from 
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aspartame  consuii4)tion  is  not  harmful 
because  methanol  is  a  component  of 
fruit  iuices  and  a  few  vegetables;  the 
objector  claims  diat  this  reasoning  is 
faulty  because  methanol  in  these  natural 
products  is  safely  bound  by  pectin  and 
is  always  accompanied  by  ethanol, 
which  is  daimed  to  block  any  damaging 
effects  of  methanol  In  support  of  this 
objection,  the  objector  filed  an  outline  of 
the  toxicity  of  methanol  including  the 
quantity  ingested  from  the  degradation 
o(  aspartame  and  a  list  of  the 
breakdown  products  of  aspartame. 

FDA  has  considered  this  third 
objection  and  has  determined,  as  set  out 
below,  that  it  does  not  provide  a  basis 
for  reconsideration  or  alteration  of  the 
final  rules  in  question. 

First.  FDA  has  previously  considered 
the  possible  effecU  (tf  DKP  firom 
metaboUsm  of  aspartame  C48  FR  31376 
at  31380,  July  8, 1983;  49  FR  6672  at  6677. 
February  22. 1984).  FDA  agrees  that  DKP 
concentration  may  increase  if  aspartame 
is  stored  under  abusive  conditions. 
However,  based  on  well-conducted 
chronic  bioassays  in  two  rodent  species, 
FDA  previously  concluded  that  the 
acceptable  daily  intake  of  DKP  exceeds 
any  dietary  exposure  that  is  likely  to 
result  from  aspartame  consunq>tion  (48 
FR  52890  at  52901.  November  23, 1983). 
No  objector  filed  any  data  or 
information  to  support  its  assertion  to 
the  contrary.  In  such  circumstances, 
there  is  no  basis  to  reevaluate  the  final 
rules  at  issue. 

Second.  FDA  has  also  previously 
considered  the  effect  if  any.  that 
methanol  has  on  the  safety  of  aspartame 
consumption.  FDA  determined  that  the 
amount  of  medianol  due  to  exposure  to 
aspartame  is  well  below  levels  that 
produce  the  earliest  signs  of  methanol 
toxicity  (49  FR  6672  at  8677,  February  22. 
1984).  Purtheilnore,  the  levels  of 
methanol  from  ingesting  aspartame  is 
the  same  magnitude  as  that  presented 
by  other  food  sources,  such  as  fruit 
juices  and  tomatoes;  those  levels  of 
methanol  are  easily  eliminated  or 
metabolized  by  the  body.  No  objector 
provided  any  new  data  or  information  to 
contradict  FDA's  previous  evaluation  of 
this  issue.  Accordingly'  FDA  is 
overruling  diis  objection. 

D.  Absence  of  Wanting  Labels  on 
Aspartame 

A  fotffdi  objection  questioned  the 
absence  of  a  kibri  warning  pregnant 
women  to  avoid  products  containing 
aspartame  and  asserted  that  aspartame 
causes  fetal  damage  and  mental 
retardation.  This  objection  also 
questioned  the  usehdness  of  the 
phenylketoauria  labeling  for  products 
containhig  aspartame  and  appeared  to 


imply  that  certain  carriers  of  the  PKU 
gene  are  at  risk  from  consumption  of 
aspartame.  No  objector  provided  any 
specific  data  or  inionnation  to  support 
the  claim  that  pregnant  women  cannot 
safely  consume  aspartame  or  that  FKU 
gene  carriers  are  at  risk  from 
consumption  of  aspartame. 

In  responding  abcve  to  the  ACSN 
request  for  a  hearing  on  these  same 
issues.  FDA  noted  that  the  agency  has 
addressed  both  issues  in  prior 
administrative  proceedings  on 
aspartame  and  that  in  the  absence  of 
new  data  or  information,  no  hearing 
need  be  held.  Likewise,  in  the  absence 
of  new  data  or  information,  there  is  no 
-basis  for  reconsideration  or  alteration  of 
the  final  rales  at  issue  here.  Therefore, 
FDA  is  overriding  this  fourth  objection. 

V.  Conclusion 

As  set  out  above.  FDA  concludes  diat 
no  new  issues  or  rehable  evidence  have 
been  presented  to  support  the  obfections 
to  the  final  rules  providing  for  the  use  of 
aspartame  hi  frozen  desserts  and  frozen 
hustings,  toppings,  and  fiUings. 
Furthermore,  when  analyzed  according 
to  the  proper  standards,  ACSN  has  not 
justified  a  hearing  on  its  objections  to 
the  final  ndes. 
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food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a 
sweetener  in  mah  beverages  of  less  than 
7  percent  ethanol  by  volume  and 
containing  fruit  juice.  This  action  is  in 
response  to  a  petition  filed  by  The  Stroh 
Brewery  Co. 

DATCt:  Effective  January  30. 1992; 
written  objections  and  requests  for  a 
hearing  t^  March  2. 1992. 
Aooncnct:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  ParUawn  Dr..  Rockville.  MD 
20857. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

21CFRFart172 

[Docket  No.  tTF-OZTT) 

Food  AddMvee  Pannmed  tor  Direct 
Addition  to  Food  for  Human 
Conawnption;  Aspartame 

AOENCV:  Food  and  Drug  Administration. 
ACnow:  Final  role. 

tUMMANV:  The  Food  and  Dn^ 
Administration  (FDA)  is  amending  die 


FON  nmTHOI  INTOWIIATIOW  CONTACT: 
Rudolph  Harris.  Center  for  Food  Safiety 
and  AppUed  Nutrition  (HFF-333).  Food 
and  Drug  Administration.  200  C  St  SW., 
Washhtgton.  DC  20204. 202-254-0528. 
SUPrUBMNTARY  WPQWiATIOM:  In  a 
notice  published  hi  Uie  Fedasal  Register 
of  October  14. 1987  (52  FR  38144).  FDA 
announced  that  a  food  additive  petition 
(FAP  7A4029)  had  been  filed  by  die 
Stroh  Brewery  Co.,  100  River  PI..  Detroit 
MI  48207-4291,  proposing  diat  1 172.804 
Aspartame  (21 CFR 172J04)  be  amended 
to  provide  fbr  the  safe  use  «>f  aspartame 
as  a  sweetener  in  malt  beverages  of  less 
than  7  percent  ethanol  by  volume  and 
containing  fruit  juice. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  in  21 
CFR  172J04(c)  as  set  forth  below. 

In  accordance  widi  1 171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Pood  Safety  and  Applied 
Nutrition  by  appointment  with  the 
informatioo  contact  person  hsted  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  bom  the  documents 
any  materials  that  are  not  available  for 
public  disdosore  before  making  dw 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  «vill  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  Pa.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  wilt  be  adversely 
affected  by  diis  regalalian  may  at  any 
time  on  or  before  March  2. 1902  file  widi 
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the  Dockets  Management  Branch 
(address  above)  written  objections 
'  thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21 CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  part  172  is  amended 
as  follows:  1 

PART  172— FOOD  ADOmVE$ 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201.  401. 402.  409.  701.  706. 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321.  341. 342,  348.  371.  376). 

2.  Section  172.804  is  amended  by 
adding  new  paragraph  (c)(22)  to  read  as 
follows. 


9172J04   Aspartame. 


(c)  *  *  * 

(22)  Malt  beverages  of  less  than  7 
percent  ethanol  by  volume  and 
containing  fruit  juice. 
•        *        •        *        • 

Dated:  )anuary  24. 1992. 
WUHam  K.  Hubbatd. 

Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  92-2238  Filed  1-29-92: 8:45  am) 
mxMa  cooe  4iw-oi-ii 


21  CFR  Part  472 
(Docket  No.  83F-0262] 
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Food  Additives  Pennitted  for  Direct 
Addition  to  FoMi  for  Human 
Consumption;  Aspartame 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a 
sweetener  available  to  consumers  in 
bulk  package  form.  This  action  is  in 
response  to  a  petition  filed  by  the  Searle 
Research  and  Development  Division  of 
CD.  Searle  &  Co.  (now  the  NutraSweet 
Co.). 

dates:  Effective  January  30. 1992; 
written  objections  and  requests  for  a 
hearing  by  March  2, 1992. 
ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rudolph  Harris,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-333),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-254-9528. 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  September  8. 1983  (48  FR  40562.  FDA 
announced  that  a  food  additive  petition 
(FAP  3A3744)  had  been  filed  by  the 
Searle  Research  and  Development 
Division  of  CD.  Searle  &  Co.  (now  the 
NutraSweet  Co.,  Box  1111, 4711  Golf  Rd.. 
Skokie,  IL  60076)  proposing  that 
§  172.804  Aspartame  (21  CFR  172.804)  be 
amended  to  provide  for  the  safe  use  of 
aspartame  as  a  sweetener  available  to 
consumers  in  bulk  package  form. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  in 
§  172.804(c)(1)  and  (e)  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 


action  will  not  have  a  signiHcant  impact 
on  the  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  fmdipg  of  no 
significant  impact  and  the  evidence    ■ 
supporting  that  Hnding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  tjie  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  2, 1992,  file  with 
the  Dockets  Management  Branch 
faddress  above]  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  speciHc  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs,  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201. 401. 402. 409. 701. 708 
of  the  Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321.  341.  342,  348,  371.  378). 

2.  Section  172.804  is  amended  by 
revising  paragraph  (c)(1)  and  by  adding 
paragraph  (e)(4)  to  read  as  follows: 
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§172J04   Aspartame. 


(c)  •  •  • 

(1)  Dry,  free-flowing  sugar  substitutes 
for  table  use  (not  to  include  use  in 
cooking)  in  package  units  not  exceeding 
the  sweetening  equivalent  of  1  pound  of 
sugar. 

(e)  *  •  * 

(4)  Packages  of  the  dry,  free-flowing 
additive  shall  prominently  display  the 
sweetening  equivalence  in  teaspoons  of 

sugar. 

•       •       •       •       • 

Dated:  January  A,  1992. 
Wiinam  K.  Hubbaid. 
Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  92-2237  I^led  1-29-92: 6:45  am] 
BtLUNO  COM  4N0-0f4i 


21 CFR  Part  172 
[Docket  No.  88F-0007] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Aspartame 

AOENCY:  Food  and  Drug  AdiSiinistration. 
actioh:  Final  rufe.     

SUMMARV:  The  Food  and  Drug 
Administration  IFDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a 
sweetener  in  hot  and  instant  cereals. 
This  action  is  in  response  to  a  petition 
filed  by  the  NutraSweet  Co. 
DATES:  Effective  January  3a  1992: 
vtrritten  objections  and  requests  for  a 
hearing  by  March  2, 1992. 
ADDRESSES:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
room  1-23. 12420  Parklawn  Dr.. 
RockvUle.  MD  208S7. 
FON  RIRTHER  MFORMATION  CONTACT: 
Rudolph  Harris.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-333).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204, 202-254-952a 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Reg^r 
of  February  11. 1988  (53  FR  4075),  FDA 
announced  that  a  food  additive  petition 
(FAP  8A40S5)  had  been  filed  by  the 
NutraSweet  Ca.  4711  Golf  Rd..  Skokie. 
IL  60076.  proposing  that  9 172.804 
Aspartame  (21  CFR  172.804)  be  amended 
to  provide  for  the  safe  use  of  aspartame 
as  a  sweetener  in  hot  and  instant 
cereals. 

Aspartame  is  an  approved  sweetener 
for  use  in  cold  breakfast  cereals  under 
S  172.804(c)(3).  The  requested 
amendment  will  remove  the  restrictions 


on  temperature  and  permit  the  use  of 
aspartame  in  hot  and  instant  cereals. 
FDA  has  evaluated  data  in  the  petition 
and  other  relevant  material.  The  agency 
concludes  that  the  proposed  food 
additive  use  is  safe,  and  that  the 
regulations  should  be  amended  in 
§  172.804(c)(3)  as  set  forth  below. 

In  accordance  with  ( 171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  makirtg  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  envirenmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  Hie  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  2, 1992,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections, 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  tiie  Dockets  Management  Branch 
between  9  a.m.  and  4  p.mn  Monday 
through  Friday.    ° 


List  (rf  Subjects in  21  CFR  Part  172 

Food  additives,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  172  is 
amended  as  follows: 

PART  172-FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201, 401, 402. 400, 701. 706 
of  the  Federal  Food.  Drag,  and  Cosmetic  Act 
(21  U.S.C  321.  341,  342.  346,  371.  376). 

2.  Section  172.804  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

9172J04   Aspartame. 

(c)  •  •  • 

(3)  Breakfast  cereals. 

Dated:  January  24. 1992. 
William  K.  Hubbard. 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-2238  Filed  1-29-92. 8:45  am] 
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21  CFR  Part  172 

(Docket  No.  S9F-0127] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Aspartame 

AOENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 


;  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  in  refrigerated 
ready-to-serve  puddings  and  fillings. 
This  action  is  in  response  to  a  petition 
filed  by  General  Foods  USA. 

DATES:  Effective  January  3a  1992; 
written  objections  and  request  for  a 
hearing  by  March  2, 1992. 

ADDRESSES:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville.  MO 
20857. 

FOR  FURTHER  INFORMATtON  CONTACT 

Rudolph  Harris.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-333).  Food 
and  Drug  AdminisU^ation.  200  C  St.  SW., 
Washington.  DC  20204.  202-254-9528. 
SUPPLEMENTARY  NiFORMATION:  In  a 
notice  published  in  the  Federal  Register 
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of  May  15. 1989  (54  FR  20924).  FDA 
announced  that  a  food  additive  petition 
(FAP  9A4143)  bad  been  filed  by  General 
Foods  USA.  250  North  St.,  White  Plains. 
NY  10625,  proposing  that  the  food 
adtfitive  r^pilations  be  amended  to 
inchide  the  use  of  aspartame  in 
refrigerated  ready-to-serve  puddings 
and  fillings. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  by 
revising  21  CFR  172.804(c)(13)  to  read  as 
set  forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  fmding  of  no 
significant  impact  and  the  evidence 


supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  2, 1992,  fde  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  doctunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 


in  the  Dockets  Management  Branch 
between  9  a  jn.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Fart  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dirugs,  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  AOOITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Autbority:  Sees.  201, 401. 402. 409. 701. 706, 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321.  341.  342.  348,  371.  376). 

2.  Section  172.804  is  amended  by 
revising  paragraph  (c)(13)  to  read  as 
follows: 

§172.804   Aspartame 


(c)  •  *  • 

(13)  Refrigerated  ready-to-serve 
gelatins,  puddings,  and  fillings. 

***** 

Dated:  January  24. 1992. 
William  K.  Hufabani, 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-2239  Filed  l-2»-e2;  8:45  am] 
muma  coos  4iM-ei-M 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

January  29, 1992. 

Notice  of  Transmittai  of  Sequestration 
Preview  Report  to  the  President  and 
Congress 

Pursuant  to  section  254(b)  of  the 
Balanced  Budget  and  Emergency 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Sequestration  Preview  Report  to  the 
President  the  Speaker  of  the  House  of 
Representatives,  and  the  President  of 
the  Senate. 
Darrell  A.  JoIuimd, 
Assistant  Director  for  Administration. 
[FR  Doc.  92-2447  Filed  1-29-92: 9:56  am] 
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UST  OF  PUBUC  LAWS 

Nott:  The  List  of  Public  Laws 
for  the  first  session  of  the 
102d  Congress  has  been 
completed  and  vinll  be 
resumed  when  bills  are 
enacted  into  public  taw  during 
the  second  session  of  the 
102d  Congress,  which 
convenes  on  January  3,  1992. 
A  cumulative  list  of  Public 
Laws  for  the  first  session  was 
published  in  Part  II  of  the 
FMltral  Register  on  January 
2.  1992. 


Older  Now! 

The  United  States 
Government  Manual 
1991/92 

As  the  official  handbook  of  the  Federal 
Government  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
oi^ganization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  intematioiMl  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  eadi  agency's  "Sources  of 
Ii\fonnation"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
q;>ecifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  otho-  areas  of  citizen  interest.  The  Manual 
also  iiurludes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  oiF  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$23.00  per  copy 


Superintendent  of  Documents  Publicatioiu  Older  Form 


Order  proousing  code: 

*  6901 


^'^ttm 


I I  l£S«  please  send  me  the  following: 


Clmrg^youroidf. 
ItkEtarfl 
lb  Hu  your  onkn  202-512-2250 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1991/92  at  $23.00  per 
copy.  S/N  069-000-00041-0. 


The  total  costci  my  order  i«-$  faterw^omd  customers  please  add  25%.  Prices  include  tegular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  hymcnt: 

LJ  Check  Payable  to  the  S»q)erintendent  of  Documents 
D  OPO  DeposU  Account       I    I    I    <    I    I    I    l-fl 
[U  VISA  or  MasterCard  Account     " 

I  I  I  I  I  I I  I  I  I  I  i-n 


(Conqnny  or  Pmooil  Name) 


(Please  type  or  priflt) 


(Additiooal  addiest/adeiition  line) 


(Street  address) 


(Ci^,  Stale,  ZIP  Code) 


I    I    I    I    I  (CredH  card  csipiiifioB  dale)  Thamkyomfifr 

'    '    '    '    '  your  order! 


(Dayttme  phone  inchidiqg  area  code) 


(Pwdaw  Older  Na) 

May  we  make  your  name/address  avaiUble  to  odier  mailer^ 


YES    NO 


(Authociziag  Signature) 


(■hMO 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
PXX  BoK  37I9S4,  Pittsburgh.  VA  152S0-7934 


The  authentic  text  behind  the  news  .  .  . 


The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Weekly  CoapaaiiaD  of 

Presidential 
Documents 


\,tmi,  W    ■■*■  ♦ 


This  unique  service  provides  up4<Hlate 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a  - 
MorxJay  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  mdexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
othOT  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Mc 


*6466 


DYES 


Charge  your  order. 
Its  easy! 


Oiarge  orders  may  be  tetmhaned  to  Ike  GPO  oMr 
ammau)7»-3t3»imt%m*^m.m*m^m. 
usum  MTw.  Monday-FrMy  (eieegl  tMdayS) 


9  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPnJKTION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 

Presidential  activities. 

D  $96.00  First  Class  D  $55.00  Regular  Mail 


1.  Ttw  total  cost  of  my  order  is  $ AH  prices  Include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  Intemationsri  customers  please  add  25%. 
Please  Type  or  Print     j 

2 


(Company  or  personal  name) 


(Additional  address/attentiwi  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


L 


± 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 

Documents  ___^__^ 

n  GPO  Deposit  Account    i    I    I    M    I    1    1  "D 
EH  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  M  I  I  I  |-m 


((daytime  phone  including  area  code) 


(Credit  card  expiralioii  dal^ 


Thank  you  for  your  order! 


(Signature)  (Rm.  i-2»40| 

4.  Matt  To:  Superintendent  of  Documents.  Government  Printing  Office,  Washington.  D.C.  20402-9371 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  \n  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  Of  CFR  SM:tions  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  anfiendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year. 

A  hnding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register 

Note  to  FR  Subschbers: 

FR  Indexes  and  the  LSA  (List  ol  CFR  Sections  Affected) 

are  mailed  automaticaUy  K>  regular  FR  sut>scribers. 


Superintendent  <^  Documents  Sul>scriptions  Order  Form 


(Me;  Practising  Cctfe 

♦6483 


Charg9  your  orcfor. 


I I    JL  Cil3«  please  send  me  the  foU(9ving  indicated  subscriptions: 

n  LSA  •  List  of  CFR  Sections  Affected-one  year  as  issued-$2L00  (LCS) 
I    I  Federal  Register  Index -one  year  as  issued -$19.00  (FRSU) 


Ctnig*  oidan  may  te  MMphofWd  to  Ih*  QPO  oiftor 
dMk  m  (202)  7S3-323S  kom  tHO  am  K>  4«>  pm 
•HMm  Unw.  Mon<lay.fnda|p  (atcfpl  twMai«) 


L  The  total  cost  of  my  order  is  $. 

International  customers  please  add  25%. 
Please  Type  or  Print 

2. 


.  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


X  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account        I    I    I    I    I    I    I    I  ~  D 
LJ  VISA  or  MasteiCatd  Account 

I  I  I  I  I  I  ITT 


(City.  State.  ZIP  Code) 


L 


J_ 


(Credit  card  expiration  dale) 


Tluuik  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office.  >^^hington,  DC  20402-9371 


(RfV.  HI   I   Wl 


...  Order  now ! 


till 


k 


^rocUinatkm 

and 


For  those  of  you  who  must  keep  informed 
about  Presideftiial  PractonatloM  and 
Executive  Ordem,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 
.  Arranged  by  subject  matter,  this  editmn  of 
the  CodifcatxyT  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
throiigh  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  pubtia  For  those 
documents  thsrt  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  versk)n. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  'reconstruct*  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  prodamatfen 
and  Executive  order  issued  during  ttie 
1945-1989  period -along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  kxation 
in  this  volume. 


Published  by  the  Office  of  the  Fsderai  Register, 
National  Archives  and  Records  Administration 


Order  processing  code: 

*  6661 


i I  YlLd,  please  send  me  the  following 


Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order. 
ItaEaay! 


lb  fax  your  orders  (202)-S]2-2250 


copies  of  CODinCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change.  ^ 

tk  I  Please  Choose  Method  (rf  PaymeDt: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

U  GPO  Deposit  Account        I    I    I    I    I    I    I    i"]"! 


(Company  or  Posonal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 
May  we  make  yaw 


YES    NO 

«vaaaUctOfl(lKrMailcn?iI]  D 


LJ  VISA  or  MasterCard  Account 


I  M  I  I  M 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


(Authorizing  Signature)  (0/91) 

Mail  To:    New  Orders,  Superintemtent  <rf  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 
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